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Presidential  Documents 
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Title  3— 

The  President 


Notice  of  November  8.  1982 
Continuation  of.  Iran  Emergency 


/ 


IFR  Doc.  82-31020 
Filed  ll-ft-fl2;  3:13  pm] 
Billing  code  3195-01-M 


On  Ntnembor  14.  1979.  by  iv\ecut;\e  Ordei  No.  1^170.  tiie  I'resident  declared  a 
national  emergency  to  de.il  with  the  threat  to  the  national  security,  foreign 
policy  and  economy  of  the  I'mti'd  States  constituted  by  the, situation  in  Iran. 
Notices  of  the  continuation  of  lh>'  national  r-m.^rcmry  were  transmitted  by  the 
I'resident  to  the  Congress  and  i!ip  Federal  Register  en  .\ovember  12,  1980  and 
.\ovember  12.  1981.  Becaust^  (.)ur  relations  v-nh  Iran  have  not  yet  beerv 
normalized  and  the  process  of  miplementing  the  January ^19,  1981  agreements 
with  Iran  is  still  under  way.  the  national  emergency  declared  November  14. 
19~9  must  coniiniK^  in  efft'ct  bt"\ond  November  14,  1982.  Therefore,  pursuant  to 
section  202(d)  of  the  National  F.rr,.  agencies  Act  [50  U.S.C.  1622(d])  I  am  so 
continuing  the  national  emergem  \  v.;ih  respect  to  Iran  declared  on  November 
14.  1979.  This  notut:  sh,:ll  be  published  in  the  Federal  Kegi^'er  and  transmitted 
to  tiu'  Conaress. 


I, 


\     .-^r.AjxJLfVv, 


a 


THE  WHITE  HOUSE. 
November  8.  1982. 
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This   sectton   of   the   FEDERAL   REGISTER 
contains   regulatory  documents   having 
general   applicability   and   legaJ   effect,    most 
of   which   are   keyed   to   and   codified   in 
the  Code   of   Federal   Regulations,   which   is 
published   under   50  titles   pursuant   to   44 
use.    1510 

The  Code  of  Federal  Regulatior>s  is  sold 
by  the   Superintendent  of   Documents. 
Pnces   of   new   books  are   listed   in   the 
first   FEDERAL   REGISTER   issue   of   ea^h 
month. 


GENERAL  ACCOUNTING  OFFICE 

4  CFR  Part  51 

Authorization  of  Administrator,  GSA, 
To  Prescribe  Transportation-Related 
Forms  and  Procedures 

agency:  General  Accounting  Office. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  to  Part  51  of 
Title  4,  Code  of  Federal  Regiilations. 
reflects  our  decision,  B-198137,  June  3, 
1982,  authorizing  the  Administrator, 
General  Services  Administration,  to 
prescribe  transportation-related  forms 
and  procedures  without  consultation 
with  the  General  Accounting  Office,  the 
reason  for  this  amendment  is  to  ■ 
facilitate  the  Administrator's 
transportation  audit. 
EFFECTIVE  DATE:  November  10,  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Billard,  Attorney-Adviser,  Office 
of  General  Counsel,  General  Accounting 
Office.  441  G  Street.  NW.,  Washington. 
D.C.,  Telephone  202-275-54-7, 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  4  CFR  Part  51 

Accounting,  Authority  delegations. 
Trnnspnr'ation. 

PART51— lAMENDEDl 

Therefore,  §  51.2  of  Title  4  of  the  Code 
of  Federal  Regulations  is  revised  as 
follows; 

•  §51.2    Standard  forms  and  procedures. 

In  connection  with  the  audit  of 
payments  for  transportation  services 
furnished  for  the  account  of  the  United 
States  and  the  adjustment  of  claims 
pertaining  thereto,  the  Administrator, 
General  Services  Administration,  may 
prescribe  standard  forms  and 
procedures  without  consultation  with 
the  General  Accounting  Office,  except 


th.it  the  prescription  thereof  is  subject  lo 

tlie  liuiform  standards  and  procedures 

necessary  to  permit  performance  of  the 

discretionary  function  vested  by  statute 

in  the  Comptroller  General  and  olher 

uniform  fiscal  requirements  deemed 

in(  essai  > .  as  prescribed  in  4  CFR  Part 

52. 

Milton  |.  Socolar, 

Acting  Comptro'ier  Gt^nenil of  the  United 

States. 

IKR  Doc  a2-;il>MS)  FMed  n-»-K:  &.Ah  am| 
BILLING  CODE  1610-01-M 


4  CFR  Part  75 

Standardized  Fiscal  Procedures; 
Technical  Amendments 

AGENCY:  General  Accoiintiiig  Office. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  provides  technical 
amendments  to  §  75.1  of  Title  4.  Code  of 
Federal  Regulations,  by  removing 
references  to  repealed  provisions  and 
substituting  a  reference  to  the  current 
provisions  relating  to  certificates  on 
transportation  bills.  This  change  was, 
made  necessary  as  a  result  of  the 
Iransfer  from  this  Office  to  the  GcntTal 
SiTvices  Administration  of  the  authority 
to  conduct  passenger  and  freight 
transportation  services  audits  and  to 
issue  regulations  relating  thereto.  The 
substituted  provisions  are  those  whicTi 
ha\e  been  issued  by  GSA. 
EFFECTIVE  DATE:  November  10, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Billard,  Attorney-Adviser,  Office 
of  General  Counsel.  General  Aixonntins 
Office,  441  G  Street,  N.W.,  Washington. 
DC,  telephone  202-275-5477,  3 

SUPPLEMENTARY  INFORMATION:  Prior  to 
October  12,  1975,  the  General 
Accounting  Office,  incidi  r.'  '  i 
performance  of  the  transpoit.iaun  audit 
function,  was  responsible  for  regulations 
dealing  with  the  presentation  of 
transportation  bills  by  carriers  and  othi-r 
parties.  Those  regulations  were 
published  in  Chapter  1.  Subchapter  D, 
Title  4  of  the  Code  of  Federal 
Regulations.  The  General  Accounting 
Office  Act  of  1974,  Public  L.  93-604.  88 
Stat.  1960.  amended  section  322  of  the 
Transportation  Act  of  1940,  31  U  S.C  244 
(Supp.  Ill  1979)  by  transferring  the 
transportation  rate  audit  function  fruni 
the  General  Accounting  Office  to  the 
General  Services  Administration, 


effective  October  12,  1975.  On  that  date, 
the  responsibility  to  promulgate 
regulations  relating  to  transportation"*^ 
bills  was  also  transferred  to  the  General 
Services  Administration,  and  those 
regulations  are  published  in  Chapter  101 
of  Title  41,  Code  of  Federal  Regulations. 

List  of  Subjects  in  4  CFR  Part  75 

Accounting,  Go\  ernment  contracts,. 

Transpnriation. 

PART  75— [AMENDED] 

Therefore,  paragraph  (a)  of  §  75.1.  4 
CFR,  is  revised  as  follows: 

{;  75.1     Contractors'  and  vendors 
certificates. 

11  i  The  General  Accounting  Office  no 

longer  requires  that  a  certificate  as  tb 

correctness  and  nonpayment  be 

exiecuted  on  the  bills  and  invoices  of 

contractors  and  vendors,  with  the 

exception  that  carriers,  or  other    ./"^ 

■  corporations,  agencies,  or  persons    ^— J 

furnishing  transportation  and 

accessorial  services  to  the  Government 

must  continue  to  execute  the  certificates 

as  provided  in  Chapter  101,  Part  41  of 

Title  41,  Code  of  Fed^al  Regulations. 

Pending  the  eventual  elimination  of  the 

contractors' and  vendors'  certificates 

from  all  o\h&  standard  voucher  forms, 

the  certificates  on  such  other  forms  need 

no  longer  be  executed.  However,  the 

elimination  of  this  requirement  does  not 

dispense  with  the  necessity  for  the 

specific  certification  of  facts  required  by 

certain  contracts. 

*         •         .         ,         ♦ 

Milton  |.  Socoiar, 

Aciini^  Comptroller  General  of  the  United 

Stales. 

ap  n„   u-_if,B4f  i-A^^  '•10-82;  ft««m| 

Billing  code  i6ic-oi-m 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  28 

Revision  oi  User  Fees  for  Cotton 
Classification  Service  to  Producers 

AGENCY:  .^qrif.iltural  Mark-^ting  Se^^■lce, 
i;SDA. 

ACTION:  Finai  rulemak.ng 


SUMMARY:  This  action  finalizes  the 
Interim  Final  Rule  published  at  47  FR 
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30963  on  July  16,  1982  which  revigpd  the 
user  fees  for  cotton  classification 
services  to  producers.  The  Omnibus 
Budget  Reconciliation  Act  of  1981  (95 
Stat.  357)  contains  amendments  to  the 
Cotton  Statistics  and  Estimates  Act  of 
1927  (7  U.S.C.  471^76)  which  direct  the 
Secretary  of  Agriculture  to  provide 
cotton  classification  services  to 
producers  and  recover,  as  nearly  as 
practicable,  the  costs  of  providing  such 
services  including  administrative  and 
supervisory  costs  through  the  imposition 
of  a  user  fee.  An  overall  increase  in  the 
fees  is  necessary  to  recover  the 
projected  costs  of  such  services  to 
producers. 

EFFECTIVE  DATE:  December  10, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lovd  R.  Frazier,  Chief,  Marketing 
Services  Branch,  AMS.  USDA. 
Washington,  D.C.  20250,  (202)  447-2147. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  the  USDA 
procedure  established  in  accordance 
with  Executive  Order  12291  of  February 
17, 1981,  and  has  been  classified  "non- 
major"  as  it  does  not  meet  the  criteria 
contained  therein  for  major  regulatory 
actions.  William  T.  Manley,  Deputy 
Administrator  for  Marketing  Program 
Operations,  Agricultural  Marketing 
Service  (AMS),  has  determined  that  this 
action  will  not  have  a  sigftificant  impact 
on  a  substantial  number  of  small 
business  entities  as  (i)  cotton 
classification  services  will  continue  to 
be  provided  to  producers;  (ii)  the  revised 
fees  will  be  imposed  upon  the  producers 
who  receive  the  services;  and  (iii)  cotton 
classification  is  not  mandatory. 

The  Omnibus  Budget  Reconciliation 
Act  of  1981  (95  Stat.  357)  amended 
section  3a  of  th^  Cotton  Statistics  and 
Estimates  Act,  7  U.S.C.  473a,  to  require 
that  user  fees  shall  be  charged  for  the 
classification  of  producer  cotton  for 
fiscal  years  1982, 1983,  and  1984.  This 
legislation  directed  the  Secretary  to  set 
the  user  fee  at  a  level  that  when 
combined  with  the  proceeds  from  the 
sale  of  samples  submitted  for 
classification  would  recover,  as  nearly 
as  practicable,  the  cost  of  the  service 
provided,  including  the  administrative 
and  supervisory  costs.  The  Secrefary 
was  also  directed  to  take  necessary 
action  to  insure  that  the  Government 
cotton  classification  system  continues  to 
operate  to  provide  an  official  quality 
description  for  the  United  States  Cotton 
crop.  The  fee  for  classification  of 
producers  cotton  was  set  at  60  cents  per 
sample  (46  FR  48113-48115), 

Revisions  in  user  fees  for  cotton 
classification  services  to  producers  were 
implemented  by  an  Interim  Final  Rule 
pubhshed  at  47  FR  30963  on  July  16, 


1982.  Since  the  harvesting  of  the  1982 
cotton  crop  was  begun  in  mid-July,  it 
was  necessary  to  make  the  revisions 
effective  immediately  in  order  to  insure 
that  uniform  fees  would  be  paid  by  all 
participating  growers  during  the  1982 
cotton  season.  The  Department  accepted 
public  comment  for  60  days  following 
publication  of  this  rule.  Only  one 
comment  was  received  and  it  did  not    • 
demonstrate  a  need  for  revision  of  these 
amendments. 

The  classification  fee  to  producers 
was  increased  from  the  initial  charge  of 
60  cents  to  67  cents  per  sample.  The 
increase  in  the  fee  is  necessary  due  to 
the  following  conditions;  Operating 
costs  for  providing  classification 
services  to  producers  have  increased.  A 
4.8  percent  increase  in  salaries  as  well 
as  increases  in  expenditures  for  rent, 
utilities,  communications,  supplies  and 
materials  have  had  a  significant  impact 
on  these  costs;  (2)  anticipated  volume  of 
cotton  to  be  classed  in  FY  1983  is 
substantially  below  FY  1982  classings. 
The  classing  cost  per  sample  is 
determined  largely  by  the  volume  of 
classings  since  a  large  percentage  of 
operational  costs  are  fixed.  Fixed  costs 
include  full-time  salaries,  building  rents, 
utUities  and  equipment  which  cannot  be 
ad|usted  in  years  of  reduced  cotton 
production  and  smaller  classing 
volumes.  The  latest  information 
available  to  the  Department  indicates 
that  classings  in  fiscal  year  1983  are 
now  estimated  at  10.8  million  samples 
compared  with  classings  of  14.8  million 
in  fiscal  year  1982.  While  this  estimate  is 
1,2  million  samples  below  the  estimate 
stated  in  the  supplementary  information 
section  of  the  interim  final  rule,  no 
further  change  in  the  fees  is  deemed 
necessary  at  this  time  because  the 
reduction  does  not  change  the 
underlining  fee  analysis  developed  to 
establish  the  fees  so  as  to  warrant  any 
further  changes;  (3)  a  smaller  volume  of 
baled  loose  samples  which  are  sold  and 
used  to  defray  a  portion  of  the  classing 
costs. 

In  setting  the  fee.  a  number  of  cost 
and  revenue  projections  were  made  on 
the  basis  of  limited  information.  These 
include:  (1)  The  size  of  the  1982  cotton 
crop,  (2)  the  percentage  of  the  1982  crop 
for  which  classification  service  will  be ; 
requested,  (3)  the  volume  of  baled 
samples  to  be  sold  and  the  price  to  be 
received  therefor,  and  (4)  the  ability  to 
collect  classing  fees.  In  recognition  of 
these  uncertainties,  an  adjustment  in  the 
per  sample  classing  fee  could  become 
necessary  during  the  year. 

The  fee  for  issuance  of  a  new 
memorandum  of  classification  at  the 
request  of  the  owner  of  the  cotton  for 
the  business  convenience  of  the  owner 


without  the  reclassification  of  such 
cotton  was  increased  from  Si. 80  to  $1.90 
per  sheet  due  to  increased  costs  of 
providing  this  service. 

The  fee  for  a  review  classification 
was  increased  from  $1.00,  to  $1.05  per 
sample.  In  order  to  avoid  a  policy  that  / 

could  encourage  the  unnecessary 
mutilation  of  cotton  bale  packaging  by 
repeated  resampling  of  bales  when 
multiple  classifications  are  desired,  the 
Department  will  return  the  samples 
submitted  for  review  classification  if  the 
producer  so  requests.  To  defray  the 
costs  of  handling  and  returning  these 
samples  and  to  account  for  the  loss  in 
revenue  which  would  have  defrayed  a 
portion  of  the  costs  of  the  review 
classification  if  the  samples  had  been 
sold  as  baled  loose  cotton,  a  fee  of  25 
cents  per  sample  will  be  charged  for 
those  samples  returned  at  the  request  of 
the  producer.  This  provision  adheres  to 
the  policy  of  the  Joint  Cotton  Industry's 
Bale  Packaging  Committee  which 
represents  all  segments  of  the  United 
States  cotton  industry  and  was  formed 
to  promote  the  improved  condition  and 
hence  the  marketability  of  United  States 
cotton  bales  as  th^y  pass  through 
marketing  chanlfels. 

List  of  Subjects  in  7  CFR  Part  28 

Classification,  Cotton,  Grades, 
Micronaire,  Samples,  Staples. 

Accordingly,  those  sections  of  7  CFR 
Part  28,  as  amended  by  the  Interim  Final 
Rule  (47  FR  30963),  are  ijiade  final 
without  change,  and  are  set  forth  below: 

PART  28— COTTON  CLASSING, 
TESTING,  AND  STANDARDS 

'    1.  Section  28.909  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§28.909    Costs. 

•         *         •         •         * 

(b)  The  Division  will  periodically  bill 
producers  or  the  agents  designated  by 
the  producers  for  the  cost  of 
classification.  The  cost  for  cotton 
classification  service  to  producers  is  67 
cents  per  sample. 

2.  Secfion  28.910  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

Classincation 

§  28.910    Classification  of  samples  and 
issuanca  of  memoranda. 

***** 

(b)  Upon  request  of  an  owner  of 
cotton  for  which  classification 
memoranda  have  been  issued  under  this/'"' 
subpart,  a  new  memorandum  shall  be 
issued  for  the  business  convenience  of  ' 


UMI 


^ 
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such  owner  without  the  reclassification 
of  the  cotton.  Such  rewritten 
memorandum  shall  bear  the  date  of  its 
issuance  and  the  date  or  inclusive  dates 
of  the  original  classification.  The  fee  for 
a  new  memorandum  shall  be  $1.90  per 
sheet. 

3.  Section  28.911  is  revised  to  read  as 
follows: 

§  28.91 1     Review  classification. 

A  producer  may  request  one  review 
classification  for  each  bale  of  eligible 
cotton.  The  fee  for  review  classification 
is  $1.05  per  sample.  Sam.ples  for  review 
classification  must  be  drawn  by  gi_ns  or 
warehouses  licensed  purusant  to 
§  §  28.20-28.22.  or  by  employees  of  the 
United  States  Department  of 
Agriculture.  Each  sample  for  review 
classification  shall  be  taken,  handled, 
and  submitted  according  to  §  28.908  and 
to  supplemental  instruction  issued  by 
the  Director  or  an  authorized 
representative  of  the  Director.  Costs 
incident  to  sampling,  tagging, 
identification,  containers,  and  shipment 
for  samples  for  review  classification 
shall  be  assumed  by  the  producer.  After 
classification  the  samples  shall  become 
the  property  of  the  Government  unless 
the  producer  requests  the  return  of  the 
samples.  The  proceeds  of  the  sale  of 
samples  that  become  Government 
property  shall  be  used  to  defray  the 
costs  of  providing  the  services  under 
this  subpart.  Producers  who  request 
return  of  their  samples  after  classing 
will  pay  a  fee  of  25  cents  per  sample  in 
addition  to  the  fee  established  above  in 
this  section. 

(Sec.  10,  42  Stat.  1519.  St;c.  3c,  50  Stat.  62;  7 
U.S.C.  61,  473c.  and  Sec.  156,  95  Stat.  357, 
unless  otherwise  noted) 

Dated:  November  4, 1982. 
C.  W.  McMillan, 

Assistant  Secretary.  Marketing  and 
Inspection  Services. 

|FR  Doc  82-30619  Filed  11-9-82:  8r45  am| 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 
[Docket  No.  82-083] 

Restrictions  on  Importation  of  Horses 
From  Sweden;  Interim  Rule 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Interim  rule. 

summary:  This  document  extends  to 
Sweden  the  prohibitions  previously 
placed  on  the  importations  into  the 
United  States  of  certain  horses  from  or 


that  have  been  in  countries  affected 
with  contagious  equine  metritis  (CEM). 
This  action  is  necessary  to  protect  the 
livestock  of  the  United  States  from  such 
disease. 

DATES:  Effective  date:  The  foregoing 
amendment  shall  become  effective 
November  3, 1982.  except  for  horses 
then.in  transit  to  the  United  States  from 
Sweden  (i.e.,  loaded  aboard  a 
commercial  carrier  and  en  route  to  the 
United  States). 

Comments  must  be  received  on  or 
before  Jaijuary  10. 1983. 
ADDRESS:  Written  comments  to  Deputv 
Administrator,  USD.A,  APHIS,  VS,  6505 
Belcrest  Road,  Federal  Buildins^.  Room 
870,  Hyattsville,  MD  20782. 

All  written  submissions  m./ide 
pursuant  to  this  interim  rule  will  be 
made  available  for  public  inspection  at 
the  Federal  Building,  Room  870, 
Hyattsville,  MD,  during  regular  hours  of 
business  (8  a.m.  to  4:30  p.m..  Monday  to 
Friday,  except  holidays)  in  a  manner 
convenient  to  the  public  business  (7  CFR 
1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Mark  Dulin.  USDA.  APHIS,  VS.  6505 
Belcrest  Road.  Federal  Building.  Room 
818,  Hyattsville,  MD  20782,  301-436- 
8170. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291  and  Emergency 
Action 

This  action  has  been  reviewed  in^ 
conformance  with  Executive  Order 
12291  and  Secret,3ry's  .Memorandum 
1512-1,  and  has  been  determined  to  be 
not  a  "major  rule."  The  Department  has 
determined  that  this  rule  willJiave  an 
annual  effect  on  the  economy  of  less 
than  $100  million,  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  and  will 
not  have  any  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  or  innovation, 
or  on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  dome'stic  or  export 
markets.  The  emergency  nature  of  this 
action  makes  it  impractical  for  the 
agency  to  follow  the  procedures  in 
Executive  Order  12291  with  respect  to 
this  action. 

For  this  rulemaking  action,  the  Office 
of  Management  and  Budget  has  waived 
their  review  process  required  by 
Executive  Order  12291.  , 

Dr.  G.  J.  Fichtner,  Director,  Nation^ 
Program  Planning  Staffs.  USDA.  APHIS. 
VS,  has  determined  that  an  emergency 
situation  exists  which  warrants 
publication  without  opportunity  for  a 


public  comment  period  on  this  interim 
action  because  importation  of  horses 
from  Sweden,  a  country  affected  with 
contagious  equine  metritis  (CE.M),  must 
be  restricted  in  order  to  protect  the 
livestock  of  the  United  States  from  the 
introduction  and  dissemination  of  CEM. 

Pursuant  to  the  Administrative 
procedure  provisions  in  5  U.S.C.  553.  it  is 
found  upon  good  cause  that  notice  and 
other  public  procedure  with  respect  to 
this  emergency  action  are  impracticable 
and  contrary  to  the  public  interest:  and 
good  cause  is  found  for  making  this 
emergency  action  effective  less  than  30 
days  after  publication  of  this  document 
in  the  Federal  Register.  Comments  have 
been  solicited  for  5(J  days  after        \ 
publication  of  this  document,  and  this 
emergency  action  will  be  scheduled  fo?^^ 
review  so  that  a  final  document 
discussing  comments  received  and  any 
amendments  required  can  be  published 
in  the  Federal  Register  as  soon  as 
possible. 

Additionally,  Dr.  Harry  C.  Mussman, 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service,  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  only  about  150  horses  have 
been  imported  into  the  United  States 
from  Sweden  during  fiscal  year  1982,  out 
•of  about  30,000  horses  imported  into  the 
United  States.  To  the  best  of  our 
knowledge,  through  the  years  the 
number  of  small  entities  involved  in  the 
importation  of  horses  has  been 
extremely  limited  because  of  factors 
such  as  the  number  of  animals  sold; 
stallion  fees  ranging  from  $5,000  to 
$50,000;  stallions  syndicated  up  to 
$32,000,000  and  the  international 
operations  involved.  The  average  cost  to 
import  a  horse  from  overseas  is  from 
$5,000  to  $7,000,  including 
preembarkation  testing  and  treatment, 
the  cost  of  transportation  and  post  entry 
quarantine. 

Background 

On  September  9, 1977  (42  FR  45895, 
September  13, 1977),  a  prohibition  was 
placed  on  the  importation  into  the 
United  States  of  certain  horses  from 
England,  Ireland,  and  France  and  the 
importation  into  the  United  States  of 
certain  horses  that  ha\p\'i'n  in  such 
countries  within  the  60  ajj\  s 
immediafely  preceding  their  export  to 
the  United  States  because  of  the 
existence  of  CE.M  in  such  countries.  On 
September  16.  1977  (42  FR  48327-48328. 
September  23, 1977).  the  prohibition  was 
extended  to  Australia  and  all  of  the 
United  Kingdom  (England,  Scotland. 
Northern  Ireland,  Wales,  and  Isle  of 
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Man):  on  November  3a  1978  (43  FR 
56876-56877.  December  5,  \Sf79,),  it  was 
extended  to  mchide  Beigiuin  and'te 
Federal  Repubbc  of  Germany;  on 
October  5. 1979  (44  FR  58896-58887. 
October  IZ  1979),  it  was  extended  to 
mdude  Italy  oo  July  1. 1980  (45  FR 
4588S-45889.  My  8. 1980).  it  was 
extended  to  include  japan;  on  July  14. 
1981  t46  PR  37240-37241,  July  20. 1981).  it 
was  extended  to  indude  Denmark.,  and 
on  August  25. 1981  (46  FR  43050-43631. 
August  31, 1981).  it  was  extended  to 
include  Austria. 

Od  December  ft.  1977  (42  FR  63.')84- 
63385,  December  la  1977).  an 
amendment  extended  tbe  specified 
period  as  a  condition  for  entry  of  such 
horses  wbicb  have  been  in  countries 
infected  with  CEM  listed  under  1 92.2(i) 
of  Title  9,  Code  of  Federal  Regulations, 
from  GO  days  to  12  months.  This  action 
was  taJcen  to  protect  the  livestock  of  the 
United  States  against  the  introduction 
and  dissemination  of  CEM,  a 
communicable  disease  of  horses,  into 
the  United  States-  CEM  has  now  been 
found  to  exist  in  Sweden,  and 
prohibition*  on  the  importation  of 
certain  horses  from  or  that  have  been  m 
that  country  within  12  months 
immediately  preceding  their  export  to 
the  United  States  are  hereby  placed  in 
effect  The  same  reslrictiona  that  now 
apply  to  horses  from  Australia.  Austria. 
Belgium.  Denmark,  Ireland.  Italy.  Japan. 
Federal  Republic  ot  Germany,  France, 
and  the  United  iCingdom  (England. 
Scotland,  Northern  Ireland  Wales,  and 
Isle  of  Man)  are  hereby  placed  on  the 
importation  of  certain  horses  from  or 
that  have  been  in  Sweden. 

List  of  Subjects  in  9  CFR  Part  »2 

Imports.  Livestock  and  livestock 
products.  Quarantine.  Transportation. 
Contagious  equine  metritis  ECFAl). 

PART  92-(MPORTATTON  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POliLTRY 
PRODUCTS;  INSPECTION  AMD  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  Part  9C  T>le  9.  Code  of 
Federal  Regulations,  is  amended  by 
revising  paragraph  (Ufl)  to  read  as 
follows: 

§  92.2    General  prohibitions;  exceptions. 

(i)(l)  Except  as  provided  :n  paragraph 
(i)(2;  of  this  section  notwithstanding  the 
other  provisions  of  this  p.Trt  concerning 
the  importation  of  horses  into  the  United 
States,  the  importation  of  all  horses  from 
the  following  listed  countries  ard  the 


importation  of  all  horses  which  have 
been  in  any  such  country  within  the  12 
months  immediately  preceding  their 
export  to  the  United  States  is  prohibited 

because  of  the  existence  of  CEM  in  such 
countries;  Australia,  Austria.  Belgium. 
Denmark,  Ireland.  Italy,  Japan.  Federal 
Republic  of  Germany,  France.  Sweden. 
and  the  United  Kingdom  (England, 
Scotldnd.  Northern  Ireland,  Wales,  and 
Isle  of  Man). 

(Sec.  2.  32  Stat.  792,  as  amended:  *ec3.  4  and 
11.  76  Stat.  13a  132  (21  U.SC  111.  134r..  l.-Vlfl; 
7CKR2,17,  2.51,  3-1. 2(d!) 

Comments  submitted  should  bear  a 
n  fprence  to  the  date  and  page  number 
of  this  issue  in  the  Federal  Register. 

Done  at  Washington.  D.C  this  3rd  day  of 
November  1982. 
J.  K.  Atwefl. 
Deputy  Admuustrator,  Veterinary  Services. 
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DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 
10  CFR  Parts,  501. 504.  and  506 

!  Docket  Nos.  ERA-R-82-02,  ERA-R-81-141 

Powerplant  and  Industrial  Fuel  Us«  Act 

of  1978;  Final  Rules  for  Existing 
Facilities 

agency:  Energy  Department. 
ACTIO**:  Final  rules. 


summary:  The  Department  of  Energy 
(DOE)  IS  issuing  revisions  to  its  final 
ni!es  imp'    nenting  Title  III  of  the 
Powerple.nt  and  Industrial  Fuel  Use  Act 
of  1978  ("I  JA"  or  "the  Act")  to  conform 
them  to  cii'tent  DOE  policy  to  not  issue 
involuntd'_,  prohibition  orders  to 
existing  n,dior  fuel  burning  installations 
[MFBrs]  and  to  delete  the  regulations 
implementing  the  exemptions  to 
prohihiiion  orders  for  both  MFBI's  and 
existing  electrir  powcrplants.  Inchided 
m  these  final  rules  are  revisions  to  10 
CrR  Part  501,  .Administrative  procedures 
and  sanctions,  504.  E.xisting 
powerpiants,  and  506.  Existing  major 
fuel  burmng  installations,  of  DOE's  rules 
implementing  FUA.  These  rules  include 
provisions  which  were  proposed  on  May 
15, 1982,  and  corrected  on  June  10, 1982. 
An  interim  rule,  10  CFR  504.6.  which 
was  published  on  April  21, 1902  is 
adopted  as  final. 

EFFECTIVE  DATE:  December  la  1982. 
FOR  FURTHER  U«FORMATION  CONTACT. 
Corstance  L  Buckley.  Fuels  Conversion 
Division.  Office  of  Fuels  Programs, 
Flccnomic  Regulatory  .'\dministralion, 
Forrestal  Building,  1000  Independence 


Avenue,  SW,  Room  GA-093, 
Washington.  D.C.  20585,  (202)  252- 
8678 
Allan  J.  Stein.  Office  of  the  General 
Counsel,  Department  of  Energy,  Room 
6B-178,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  252- 
2967. 

SUPPLEMENTARY  INFORMATION: 

I  Backgrovnd 

11.  CcmmieHts  , 

III  Procedural  Matters 

I.  Background 

On  June  9, 1981.  DOE  issued  a  notice 
of  proposed  rulemaking  (46  FR  31216 
(June  12, 1981))  to  simplify  the 
administrative  procedures  and 
exemptiMi  criteria  applicable  to  owners 
or  operators  of  new  and  existing 
powerpiants  and  MFW's  subject  to  the 
prohibitions  of  FUA.  These  rules,  as 
applicable  to  the  new  facilities 
regulatory  program  under  FUA.  were 
adopted  in  final  form  on  November  30, 
1981  (46  FR  59872  (December  7, 1981)), 
Final  rules  appUcable  to  existing 
facihties  were  not  promulgated  at  that 
time  because  Section  1021  of  the      » 
Omnibus  Budget  Reconciliation  Act 
(Pub.  L.  97-35)  (Offl^),  enacted  in 
August,  1961,  substantially  amended 
section  301  of  FU.^,  relating  to  the 
prohibitions  applicable  to  existing 
electric  powerpiants.  Specifically,  under 
the  new  section  301,  the  so-called  "off 
gas"  prohibitions  of  FUA  were  deleted 
and  the  prohibition  order  process  was 
substantially  amended.  In  the  preamble 
to  those  final  rules  DOE  stated  that  it 
would  soon  propose  rules  applicable  to 
existing  facilities  to  reduce  unnecessary 
regulatory  burdens  for  owners  and 
operators  of  such  facilities. 

On  November  27, 1981,  DOE  •isued  a 
notice  proposing  to  revise  its  final  ru'es 
in  10  CFR  Parts  500,  501.  and  504  to 
irr,plement  the  OBRA  amendments  to 
Title  III  of  FUA,  which  were  applicable 
to  existing  electric  powerpiants,  DOE 
adopted  these  proposals  as  final  rules 
on  April  7,  1982  (47  FR  17037  (April  21, 
1982)),  At  same  time,  DOE  issued 
revisions  to  10  CFR  504,6  ("Prohibitions 
by  order  (case-by-case)")  in  interim  final 
form:  allowing  time  for  additional  public 
comments  on  that  section.  The  interim 
final  rule  set  forth  amendments  to  the 
regulatory  criteria  (financial  feasibility 
and  technical  capability)  for  DOE's 
issuance  of  prohibition  orders  to 
existing  powerpiants  electing  continued 
coverage  under  the  former  section  301  of 
FU,'\  pursuant  to  procedures  found  at  46 
FR  48118  (October  1, 19fll),  as  well  as 
existing  MFBI's. 
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On  May  13, 1982,  DOE  proposed  to 
revise  further  its  final  rules 
implementing  Title  III  of  FUA,  to  remove 
all  substantive  and  procedural 
regulations  applicable  to- existing 
MFBI's,  and  remove  exemption 
provisions  applicable  to  existing 
powerplants  {47  FR  22365  (May  24. 
1982))  ("NOPR").  A  technical  correction 
to  these  proposals  was  issued  on  June  1, 
1982  (47  FR  25153  (June  10. 1982)).  As 
described  in  the  NOPR,  these  proposals 
reflected  the  OBRA  amendments  to  FUA 
concerning  the  prohibition  order  process 
for  powerplants,  and  the  implementation 
of  DOE's  announced  policy  of  not 
issuing  involuntary  prohibition  orders  to 
existing  MFBI's  under  section  302  of 
FUA.  As  noted  in  the  NOPR.  the  existing 
facility  rules  (45  FR  53682  (August  12, 
1980);  44  FR  43176  (July  23. 1979)),  would 
remain  in  effect  for  any  party  to  a 
proposed  or  final  prohibition  order 
issued  under  section  302  or  the  former 
section  301  of  FUA. 

The  comment  period  on  the  NC^PR,  as 
extended,  expired  on  July  26. 1983.  The 
comment  period  on  the  interim  final 
rule,  as  extended,  expired  on  June  21, 
1982.  Most  of  the  comments  received  ty 
DOE  strongly  endorsed  the  content  of 
these  rules.  All  comments  received  by 
DOE  have  been  considered  in 
promulgating  these  final  rules. 
Comments  recommending  revisions  to 
the  NOPR  and/or  the  interim  final  rule  ^ 
are  addressed  in  Section  II,  infra. 

II.  Comments 

Several  commenters  requested  that 
DOE's  removal  of  its  rules  governing 
prohibition  orders  and  exemptions  for 
existing  MFBI's  be  accompanied  by  a 
"legally  binding  commitment"  to  refrain 
from  the  issuance  of  such  orders  until 
new  rules  are  promulgated.  In  the  event 
that  DOE  chose  not  to  provide  such  a 
commitment,  one  commenter  favored 
the  alternative  of  retention  of  the 
existing  criteria  so  as  to  estabhsh  nvore 
stringent  requirements  for  DOE's 
issuance  of  involuntary  orders  to 
MFBI's. 

On  January  29, 1981,  the  President's 
Task  Force  on  Regulatory  Relief  was 
established  to  "[R]educe  the  burdens  of 
existing  and  future  regulations  *  *  * 
and  insure  well  reasoned  regulations 
*  *  *  "[Executive  Order  No.  12291). 
Consistent  with  this  objective,  DOE's 
proposal  to  remove  its  rules 
implementing  the  issuance  of 
exemptions  under  Title  III,  Subtitle  B  of 
FUA  and  DOE-initiated  prohibition 
orders  under  section  302  of  FUA  to 
existing  MFBI's,  conforms  to  its 
announced  policy  of  not  issuing  or 
finalizing  involuntary  prohibition  orders 
to  existing  MFBI's  until  and  unless  new 


procedural  and  substantive 
requirements  are  adopted  as  rules  in 
accordance  with  the  applicable 
procedural  and  substantive 
requirements  of  law.  In  response  to  the 
foregoing  comments,  DOE  has  herein 
formalized  this  policy  in  a  new  section 
added  to  these  final  rules,  10  CFR  501.50. 
Further,  in  response  to  requests^  the 
commenters  that  any  adoption  of  new 
rules  in  the  future  be  preceded  by 
certain  notice  and  hearing  requirements, 
'  DOE  considers  that  the  "applicable 
procedural  and  substantive 
requirements  of  law"  provide  in  this 
instance,  at  a  minimum,  notice, 
reasonable  opportunity  for  public 
comment,  and  reasoned  consideration  of 
all  comments  suljmitted. 

Several  commenters  expressed 
concern  that  removal  of  DOE's  rules  for 
existing  MFBI's  would  preclude  owners 
or  operators  of  MFBI's  from  voluntarily 
seeking  prohibition  orders  under  sectiv:,n 
302  of  the  Act.  This  is  not  the  case. 

In  its  May  24. 1982  NOPR.  DOE 
proposed  to  delete  the  specific 
regulatory  authority  for  MFBI-initiated 
prohibition  orders  in  10  CFR  501.51(d), 
together  with  its  proposal  to  delete 
criteria  and  procedures  applicable  to 
any  such  orders.  Rescission  of  these 
rules  was  proposed  because,  m  the  three 
years  since  FUA  became  effective,  only 
one  prohibition  order  was  ever  is.supd  to 
a  non-federal  government  existing  .MFBl 
and  that  was  subsequently  rescinded.  It 
was  felt  that  the  proposal  to  remove 
these  historically  unused  rules  would  be 
consistent  with  the  aim  of  eliminating 
unnecessary  regulations. 

In  response  to  the  comments  on  this 
issue,  however,  DOE  is  retaining 
pertinent  portions  of  10  CFR  501.51(dl. 
applicable  to  requests  for  initiation  of 
prohibition  order  proceedings.  Exercise 
of  the  prohibition  order  authorities  in 
section  302  of  the  Act  is  discretionary 
with  DOE.  and  DOE,  to  the  extent  funds 
are  available  for  this  purpose  will,  upon 
the  request  of  the  owner  or  operator  of 
an  existing  MFBI.  initiate  prohibition 
order  proceedings  pursuant  to  10  CFR 
501.51(d). 

Should  any  owner  or  operiitor  of  an 
MFBI  hereinafter  request  initiation  of  a 
prohibition  order  proceeding.  ERA  will 
evaluate  such  request  on  a  case-by-casc 
basis.  In  making  this  evaluation,  DOE 
will  use  as  guidance  the  procedures  and 
substantive  criteria  applicable  to 
certifying  electric  powerplants  (10  CFR 
Parts  501  and  504).  This  practice 
comports  with  DOE's  determination  to 
implement  parallel  statutory  standards 
for  MFBI  and  powerplant  orders  in  a 
parallel  regulatory  manner  (47  FR  17039- 
17040  (April  21,  1982)).  In  any  such 


proceeding,  applicable  procedures 
would  be  agreed  to  by  DOE  and  the 
MFBI  owner.  Owners  or  operators  of 
MFBI's  seeking  clarification  of  their 
rights  and  responsibilities  under  this 
authority  may  request  a  conference  vvith 
DOE  pursuant  to  10  CFR  501.32. 

Finally,  several  comments  were 
addressed  to  the  interim  final  rule.  ID 
CFR  504.6.  as  follows: 

(1)  One  commenter.  stating  that  a  25 
percent  derating  does  not  necessarily 
constitute  a  "substantial"  derating, 
recommended  that  DOE  consider  all 
deratings  in  excess  of  10  percent  on  a 
case-by-case  basis.  This  comment 
addresses  an  issue  in  the  final  rules 
under  FUA  (45  FR  53698  (August  \Z. 
1980))  which  was  not  proposed  to  \w 
revised  by  DOEl.  and  is  therefore  outside 
the  scope  of  this  rulemaking, 

(2)  One  commenter  recommended  that 
the  financial  feasibility  standards  be 
broadened  so  as  to  include 
consideration,  not  only  of  whether  a 
firm  has  the  ability  to  obtain  capital  to 
finance  the  conversion  without  violating 
legal  restrictions  on  its  ability  to  raise 
debt  or  equity  capital,  but  also  of 
dilution  of  shareholder  equity,  a  utility's 
ability  to  raise  debt  capital  on 
reasonable  terms,  and  maintenance  of  a 
utility's  credit  rating. 

As  noted  by  the  commenter.  the  final 
rules,  which  incorporated  the  capital 
unavailability  standards  of  10  CFR 
§  503.35,  currently  permit  consideration 
of  dilution  of  shareholder  equity  and 
prevention  of  an  unreasonably  adverse 
impact  on  a  utility's  credit  rating  (45  FR 
53698  (August  12,  1900];  47  FR  15315 
(April  9,  1982]).  DOE  agrees  that  these 
are  considerations  appropriate  to  an 
evaluation  of  the  financial  feasibility  of 
a  conversion,  and  has  reinstated  this 
language  directly  into  10  CFR  §  504.6  of 
these  final  rules. 

III.  Procedural  Matters 

A.  Section  102  of  the  National 
Environmental  Policy  Act  (XEPA).  DOE 
has  determined  that  the  removal  of  the 
prohibition  order  and  exemption 

pi'ovisions  implemented  herein, 
including  finalization  of  its  interim  final 
rule,  10  CFR  ,504.6,  will  not  change  the 
status  quo  and,  therefore,  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  en\  ironment 
within  the  meaning  of  section  ]02[2)(C) 
of  NEPA.  Accordingly,  the  preparation 
of  an  Environmental  Impact  Statement 
for  these  final  rules  is  not  required. 

B.  Executive  Order  ,Vo  12297  DOE 
has  determined  that  the  rules  adopted 
herein  in  final  form  are  not  major  rules 
under  Executive  Order  No  12291,  which 
requires  the  preparation  of  a  Regulatory 
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W  CFR  Part  504 

Business  and  industry.  Electric 
powerplants,  Energy  conservation 
Natural  gas,  Petroleum. 

10  CFR  Part  506 

Business  and  industry.  Electric 
powerplants.  Energy  conservation. 
Natural  gas.  Petroleum. 

(Department  of  Energy  Oganizdtion  Act. 
Pub.  L  95-91.  91  Slat.  565  (42  L.S.C  nOt  et 
aeq]:  Powerplanl  and  Lndu5tTi<il  Fuel  Use  Act 
of  1978.  Pub.  L.  95-a20.  92  Slat.  3286  (42  U.S.C 
83(71  et  seq.\.  Omnibus  Budget  Reconciliatior. 
.\cl  of  1981  (Pub.  L,  97-35)'  Executive  Order 
No.  12009  (42  FR  4C28?  (September  15  19Ttll 

[ssued  in  Washington.  DC  on  October  28 
1982. 

Raybum  Hanzlilc 

Administrator.  Ecununuc  Rfgulatary 
Adminislratiun. 

In  consideration  of  the  foregoing. 
Parts  501.  304.  and  506.  Subchapter  £. 
Aitemate  Fuels"  of  Chapter  IK  Title  10 
of  the  Code  of  Federal  Regulations,  are 
amended  as  set  forth  below 


501  50 


Impact  Analysis  for  major  rules.  These 
final  rules  will  not  be  likely  to  result  in 
an  annual  effect  on  the  economy  of  SlOt) 
million  or  more.  DOE  foresees  no  raafor 
increase  in  costs  or  prices  for 
consumers,  industries,  geographic 
regions  or  Federal,  state  or  local 
government  agencies.  DOE  does  not 
consider  it  likely  that  these  final  rules 
will  result  in  significant  adverse  effects 
on  competition,  employment, 
investment,  or  productivity.  Therefore, 
no  Regulatory  Impact  Analysis  is 
required.  These  final  rules  were 
submitted  to  the  Office  of  Management 
and  Budget  [OMB)  at  least  10  days  prior 
to  their  publication. 

C.  Regulatory  FlexJbility  Act.  In  its 
May  13, 1982  notice  of  proposed 
ralemaking  (47  FR  22365,  22366  (May  24. 
1982)),  DOE  certified  that  its  proposals 
would  not  negatively  impact  firms  that 
are  "small  entities"  within  the  meaning 
of  the  Regulatory  Flexibihty  Act.  No 
comments  were  received  concerning  this 
certification.  Accordingly.  DOE  certifies 
that  these  final  rules  will  not  negativelv 
impact  firms  that  are  "small  entities  " 
within  the  meaning  of  the  Regulatory 
Flexibihty  Act.  Therefore.  DOE  is  not 
required  to  publish  a  final  regulatory 
flexibility  analysis  pursuant  to  section 
603  of  that  .Act 

List  of  Subjects 

10  CFR  Part  501 

Administrative  practice  and 
procedure.  Business  and  industry. 
Electric  powerplants.  Energj- 
conservation.  Natural  gas.  Petroleum 


PART  501— ADMINISTRATIVE 
PROCEIXJRES  AND  SANCTIONS 

1   By  riniending  the  table  of  contents 
for  Part  =i()l  hvdildin,g§  5U1..50; 


Subpart  E — Prohibition  Rules  and  Orders 


Policy 


la.  By  revising  §§  501.31(b)  and 
501.33(b)  of  Subpart  C  to  read  a.s' 

foUovvs: 


§  501.31     Written  comments. 

•         *         *         *         ♦ 

(b)  EM'sting  facilities.  E.xcept  as  may 
t)e  provided  elsewhere  in  these 
reguldtions.  F,R.'\  shall  provide  a  period 
of  at  least  45  days  for  submibsion  of 
written  comments  concerning  a 
proposed  prohibition  rule  or  order  or  a 
petition  for  a  permit.  In  the  case  of  a 
proposed  prohibition  rule  or  order 
Issued  to  Hii  evisting  electing 
powerplant.  ERA  shall  also  provide  for  a 
period  of  at  least  45  days  for  submission 
of  written  comments  concerning  a 
Tentative  Staff  Analysis.  This  period 
shall  commence  on  the  day  after 
publication  of  the  Notice  of  Availability 
of  the  Tentative  St.iff  Analysis  in  the 
Federal  Register.  In  the  case  of 
pruhibition  order  proceedings  for 
certifying  powerpKints  under  section 
301  of  FIJA,  as  amended,  ERA  shall 
provide  a  period  of  at  least  45  days. 
beginning  the  day  after  the  Notice 
of  Acceptance  of  certification  is 
published,  for  submission  of  written 
comments  concerning  the  certification 
and  ERA'S  proposed  prohibition  order, 
and  requests  for  public  hearings. 
Prohibition  order  proceedings  under 
section  ,'501,  as  amended  by  OBRA.  will 
have  only  one  period  of  45  days,  since 
no  Tentative  Staff  Analysis  will  be 
prepared.  The  comment  period  may  be 
extended  by  ERA  in  accordance  v/ith 
§  ,sm  -  See  §  501  52(b)  of  this  Part  for 
further  information  with  respect  to  the 
comment  period  Written  comments 
shall  be  filed  in  accordance  with  5  501.7 

$  501.33     Requests  for  a  puMic  haarlng. 

lb|  F.xistm^  powerplants.  In  the  case 
1*  fi  petition  for  an  exemption  from  a 
prohibition  imposed  by  a  final  rule  or 
order  issued  by  ERA  to  an  electing 
powerplanl  under  former  sections  of 
Title  111  of  FLiA  or  a  petition  for  a  permit 
under  i.  504  1.  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing  m  accordance 
with  section  701  of  FL' A  within  45  days 
(ite"-  the  notice  of  the  filing  of  a  petitior 


is  published  in  the  Federal  Register.  In 
the  case  of  a  proposed  prohibition  rule 
or  order  issued  to  an  electing 
powerplant  under  former  section  301. 
the  45  day  period  in  which  to  request  a 
public  hearing  shall  commence  upon  the 
publication  of  the  Notice  of  Availability 
of  the  Tentative  Staff  Analysis.  In  the 
case  of  a  proposed  prohibition  order  to 
be  issued  to  certifying  powerplants 
under  section  301  of  FUA.  as  amended, 
the  45  day  period  in  which  to  request  a 
pubhc  bearing  commences  upon 
publication  of  the  Notice  of  Acceptance 
of  Certification.  This  time  limit  may  be 
extended  at  the  discretion  of  ER.A  in 
accordance  with  |  501.7. 

2.  By  adding  a  new  §  501.50  and 
amending  §  501.51  by  revising  the  " 

introductory  text  of  paragraph  fa). 
paragraph  (b)  (2)  and  (3),  and  paragraph 
(d)(3)  in  §  .501.51,  as  follows: 

§  501.50    Policy. 

Except  in  conjunction  with  a 
prohibition  order  requested  by  the 
intended  recipient.  ERA  shall  not 
propose  to  prohibit  or  prohibit  by  rule  or 
order  the  use  of  petroleum  or  natural  eas 
cither  as  a  primary  energy  source  or  in 
amounts  in  excess  of  the  minimum 
amount  ncc;essary  to  maintain  reliability 
of  operation  consistent  with  reasonable 
fuel  efficiency  in  an  existing  installation 
unless  and  until  ERA  adopts  rules 
establishing  regulatory  requirements 
governing  the  issuance  of  such  orders 
and  rules  in  accordance  with  the 
applicable  procedural  and  substantive 
requirements  of  law. 

§  501.51    Prohibtttons  by  order— Existing 
facitttfes. 

(h)  ER.A  may  prohibit,  by  order  the 
use  of  prfrolpum  or  natural  gas  as  a 
primary  energy  source  or  in  amounts  m 
excess  of  the  minimum  amount 
necf.'ssary  to  maintain  reliabiJity  of 
operation  consistent  with  reason -ible 
fuel  efficiency  in  an  existing  feeding 
powerplant.  if; 

lb)-   •   • 

(2)  Pursuant  to  section  701  of  FUA, 
prior  to  the  issuance  of  a  final  order  to 
an  electing  powerplant.  ERA  shall 
publish  a  proposed  order  in  the  Federal 
Register  together  with  a  statement  of  the 
reasons  for  the  order.  In  the  case  of  a 
proposed  order  that  would  prohibit  the 
use  of  pelroleuiD  or  natural  gas  as  a 
primary  energy  source,  the  finding 
required  by  former  section  301(b)(1)  of 
the  Act  shall  be  published  with  such 
proposed  order. 

(3)  ERA  shall  provide  a  period  for  ibe 
submission  of  written  comments  of  at 


UMI 


Federal  Register  /  Vol.  47.  No.  218  /  Wednesday,  November  10,  1962  /  Rules  and  Regulations    50849 


teast  three  months  after  the  date  of  the 
proposed  order.  During  this  period,  the 
recipient  of  the  proposed  order  and  any 
other  interested  person  must  submit  any 
evidence  that  they  have  determined  at 
that  time  to  support  their  respective 
positions  as  to  each  of  the  findings  that 
ERA  is  required  to  make  under  former 
section  301(b)  of  the  Act.  A  proposed 
order  recipient  may  submit  additional 
new  evidence  at  any  time  prior  to  the 
close  of  the  public  comment  period 
which  follows  publication  of  the 
Tentative  Staff  Analysis  or  prior  to  the 
close  of  the  record  of  any  public  hearing, 
whichever  occurs  later.  A  request  by  the 
proposed  order  recipient  for  an 
extension  of  the  three  month  period  may 
be  granted  at  ERA's  discretion. 

■'  •  *  *  •  * 

(dr  '  • 

(31  If  ERA  determines  to  accept  the 
request,  ERA  shall  publish  a  proposed 
order  in  the  Federal  Register  togpther 
with  a  statement  of  the  reason,"?  for  tho 
order.  In  the  case  of  any  electric 
powprplant.  the  proceeding  for  issuance 
of  the  prohibition  order  shall  thereiifter 
continue  in  the  same  manner  as 
proceedings  commenced  by  ER.^'i  on  its 
own  initiative. 

3.  Subpart  F  is  amended  a^  follo^vs: 

A.  Section  501.60  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

Subpart  F — Exemptions 

$501.60    Purpose  and  scope. 

(a)*    •    • 

(3)  If  the  petitioner  owns,  operates  or 
rontrols  a  new  powerplant  or  MFDI,  this 
subpart  provides  the  procedures  for 
filing  a  petition  requesting  extension  of 
a  temporary  exemption  gr.infed  under 
Section  21l"of  FUA. 

B.  Section  501.62  is  ameniJed  by 
revising  paragraphs  (d)  and  (e)  to  read 
as  follows: 

§  501.62    Petition  contents. 

•  *  •  •         • 

I 

(d)  Genera/  requirements.  The 
evidence  required  under  Part  503 
Subpart  B  for  each  exemption(s)  for 
which  the  petitioner  is  applying: 

(1)  No  alternate  power  supply 
(§  503.8): 

(2)  Use  of  mixtures  (§503.9); 

(3)  Alternative  site  (§  503.11). 

(4)  Compliance  Plan  (§  503.12): 

(5)  Environmental  impact  analysis 
(1503.13); 

(6)  Fuels  search  ( §  503.14). 

(e)  Specific  evidence.  Evidence 
required  for  each  exempljon.  segregated 


bv  exemption  (Part  503  Subparts  C  and 
D") 

***** 

C.  Section  501  £8  is  amended  by 
revising  paragraph  (d)  to  read  as 

follows: 

§501.68     Decision  and  order. 


(f  111),  (d),  (e)  introductory  text  and 
(e)(4).  and  (f)  introductory  text  (ret.iininsJ 
all  footnotes).  Paragraphs  (0(1)  through 
(013)  are  adopted  as  final  to  read  as 
published  at  47  FR  1704,n.  April  21.  1HH2, 

5  504.6     Prohibitions  by  order  (case-by- 
case). 


(d)  ERA  may  design  any  term;,  and 
conditions  included  in  any  temporary 
exemption  issued  or  extended  under 
Section  211  of  FUA,  to  ensure,  among 
other  things,  that  upon  expiration  of  tht; 
exemption  the  persons  and  powerplant 
or  installation  covered  by  the  exemption 
will  comply  with  the  applicable 
prohibitions  under  FUA.  For  purposes  of 

,this  provision,  the  subsequent  grant  of  a 
permanent  exemption  to  the  subject  unit 
.shall  be  deemed  compliance  with 

■applicable  prohibitions. 

PART  504— EXISTING  POWERPLANTS 

4  Part  504  is  amended  as  foilows: 

.\.  By  revising  the  heading  for  Part  504 

to  read,  "Part  504 — Existing 

I'owerpiants". 

B.  By  revising  §  304.2  to  read  as 
f()ll()ws: 

S  504.2    Purpose  and  scope. 

(a)  Sections  .i04  5,  .504.6,  and  504.8.  set 
forth  the  prohibitions  that  ERA. 
pursuant  to  §  301  of  the  Act.  as 
amended,  m.ay  impose  upon  existing 
powerplants  after  a  review  of  the 
certification  and  prohibition  order 
compliance  sc:hedule  submitted  by  the 
owner  or  operator  of  a  powerplant. 
Sections  504,5  and  504.8  are  explanatory 
sections,  and  §  504.6  provides  the 
informational  requirements  necessary  to 
support  the  certification. 

(h)  Sections  .504.6  and  504.7,  set  forth 
the  prohibitions  that  ERA  may  impose 
upon  certain  electing  powerplants. 
pursuant  to  former  section  301  (b)  and 
((,)  of  FUA,  Vk'hcre  ERA  can  make  the 
findings  as  to  the  unit's  technical 
capability  and  financ3al  feasibility  to 
use  coal  or  another  alternate  fuel  as  a 
primary  energy  source.  The  prohibitions. 
may  lie  made  to  apply  to  electing 
powerplants  unless  an  exemption  is 
granted  b>'  ERA  under  the  provisions  of 
the  Final  Rule  for  ELxjsting  Facilities  (10 
CFR  Parts  500,  501  and  504)  published  at 
45  FR  53682.  on  August  12,  1980  and  46 
FR  59672.  on  December  7,  1981.  .^nv 
person  who  owns,  controls,  rents  or 
leases  an  existing  electing  powerplant 
may  be  subject  to  the  prohibitions         • 
imposed  by  and  the  sanctions  provided 
for  in  the  Act  or  these  regulations,  if 
ERA  can  make  the  findings  required  by 
former  section  301  (b)  and  (c)  of  FUA 

C.  By  amending  §  504.6  by  revising 
paragraph  (a)  introductory  text.  (b). 


1 


(a)  ERA  mH\  prohibit,  by  oniei.  the 
use  of  natural  gas  or  petroleum  as  a 
primary  energy  source  in  existing 
powerplants  under  certain 
circumstances.  In  the  case  uf  (certifying 
powerplants  under  section  301  of  the 
Act.  as  amended,  the  petitioner  must 
present  evidence  to  support  the 
certification,  required  by  §  504.6  (c).  (d). 
(e),  and  (f)-  In  the  case  of  electing 
powerplants,  ERA  must  make  the 
following  findings  required  by  §  504. b 
ic],  (d),  (e),  and  (f).  in  order  to  issue  a 
prohibition  order  to  the  unit  pursuant  to 
former  section  301  (b)  or  (c): 

•         «         •         •         • 

(b)  In  the  case  of  electing 
powerprants.  ERA  must  make  a 
proposed  finding  regarding  the  technical 
capability  of  a  unit  to  use  alternate  fuel 
as  identified  in  subsection  (a)(1)  above 
prior  to  the  date  of  publication  of  the 
notice  of  the  proposed  prohibition.  ERA 
will  publish  this  finding  in  the  Federal 
Register  along  with  the  notice  of  the 
proposed  prohibition. 

(c)  Technical  capability.  (1)  In  the 
case  of  electing  and  certifying 
powerplants,  ERA  will  consider 
"technical  capabilitJ^■  on  a  case-by-case 
basis  In  order  to  make  the  required 
finding.  In  the  case  of  a  certifying 
powerplant,  the  powerplant  should 
present  information  to  support  the 
certification  relevant  to  the 
considerations  set  forth  below.  ERA  will 
consider  the  ability  of  the  unit,  from  the 
point  of  fuel  intake  to  physically  sustain 
combustion  of  a  given  fuel  and  to 
maintain  heat  transfer. - 

(d)  Substantial pby^ica/  modification. 
In  the  case  of  electing  and  certifying 
powerplants.  ERA  will  make  its 
determination  on  whether  a  physical 
modification  to  a  unit  is  "substantial"  on 
a  case-by-case  basis.  In  the  case  of 
certifying  powerplants.  ERA  will 
consider  the  factors  set  forth  below  for 
the  purpfise  of  concurrenre  in  the 
certification.  FJIA  will  consider  physical 
modifications  made  to  the  ucil  as 
"substantial"  where  warranted  b\  the 
magnitude  and  complexity  of  the 
engineering  task  or  where  the 
modification  would  impact  severely 
upon  operations  at  the  site'  ER.\  will 
not,  however,  assess  physical 
modification  on  the  basis  of  cost. 


^ 
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(e)  Substantia/  reduction  in  rated 
capacity.  In  the  case  of  electing  and 
certifying  powerplants.  ERA  will  make 
this  determination  on  the  basis  of  the 
following  factors.  A  certifying 
powerplant  should  present  information 
to  support  its  certification  regarding 
these  factors  in  order  for  ERA  to  make 
its  review  for  concurrence. 

(4)  In  assessing  whether  a  unit's 
derating  is  not  substantial.  ERA  will 
consider  the  impact  of  a  reduction  in 
rated  capacity  of  the  unit  taking  into 
consideration  alljiecessary 
appurtenances  sxJkh  as  air  pollution 
control  equipmenVequired  to  bum  an 
alternate  fuel  in  cMhpliance  with 
environmental  requirements  expected  to 
be  applicable  at  the  date  the 
prohibitions  contained  in  the  final 
prohibition  order  become  effective. 
However,  the  potential  order  recipient 
may  raise  in  rebuttal  the  impact  of 
derating  on  the  site  at  which  the  unit  is 
located  and  on  the  system  as  well  as  on 
the  unit  itself,  if  under  subparagraph  (21, 
or  case-by:case.  if  under  subparagraph  (  V| 

(f]  Financial  feasibility.  In  the  case  of 
'certifying  and  electing  powerplants, 

ERA  will  make  this  finding  based  on  the 
following  considerations.  A  certifying 
powerplant  should  present  information 
to  support  its  certification  relevant  to 
these  considerations  in  order  for  ERA  to 
make  its  review  for  concurrence. 
Conversion  of  a  unit  to  bum  coal  or  an 
alternate  fuel  shall  be  deemed 
financia-lly  feasible  if  the  firm  has  the 
actual  ability  to  obtain  sufficient  captial 
to  finance  the  conversion,  including  all 
necessary  land,  coal  and  ash  handling 
equipment,  pollution  control  equipment, 
and  all  other  necessary  expenditures, 
without  violating  legal  restrictions  on  its 
ability  to  raise  debt  or  equity  capital, 
unreasonably  diluting  shareholder 
equity,  or  unreasonably  adversely 
affecting  its  credit  rating.  ERA  will 
consider  any  economic  or  financial 
factors  presented  by  the  proposed  order 
recipient  in  determining  the  firm  s 
abriity  or  inability  to  finance  the 
conversion  including,  but  not  limited  to. 
the  following: 

•  •  •  •  ■ 

5.  By  removing  the  note  and  revising 
the  title  and  paragraph  (a)  of  §  504.7  to 
read  as  follows: 

§  S04.7    Prohibition  against  excessive  use 
of  petroleum  or  natural  gas  in  mixtures- 
Electing  powerplants. 

(a)  In  the  case  of  electing 
powerplants,  if  ERA  finds  that  it  is 
technically  and  financially  feasible  for  a 
uRJt  to  use  a  mixture  of  petroleum  or 
natural  gas  and  an  alternate  fuel  as  its 
primary  energy  source.  ER.A  may 


prohibit,  by  order,  the  use  in  that  unil  of 
petroleum  or  natural  gas,  or  both,  in 
amounts  exceeding  the  minimum 
amount  necessary  to  maintain  reliability 
of  operation  consistent  with  maintaining 
reasonable  fuel  efficiency  of  the 
mixture. 

♦  *  •  •  • 

6.  By  removing  and  reserving  Subparts 
C.  D.  and  E  (10  CFR  504  10-504.64).  as 

follows: 

Subpart  C— {Removed  and  reserved] 
Subpart  D— {Removed  and  reserved] 

Subpart  E— (Removed  and  reserved] 

By  removing  and  reserving  Part  506. 

as  follows: 

PART  506— {REMOVED  AND 
RESERVED] 

|FK  Doc.  B2-J0921  Filed  11-9-82: 8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Parts  1508  and  1509 

Amendments  to  Requirements  for  Full- 
Size  and  Non-Full-Size  Baby  Cribs 

Correctjon 

In  FR  Doc.  82-29556  appearing  on 
page  47534  in  the  issue  of  Wednesday. 
October  27,  1982,  make  the  following 
correction: 

On  page  47534.  third  column,  under 
"DATE".  "August  27.  1982"  should  have 
read  ■.August' 27.  1983". 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Part  176 

Flathead  Indian  Irrigation  Project, 
Montana;  Revision  of  Power  Rate 
Schedules  and  Request  for  Comments 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior, 

action:  Interim  rule  and  request  for 

comments. 

summary:  The  Bureau  of  Indian  Affairs 
is  publishing  an  interim  rule  whic^ 
re\ises  power  rate  schedules  for  the 
Flathead  Indian  Irrigation  Project, 
Montana,  Studies  by  the  Proiect  indicate 
that  a  rate  adjustment  is  necessary  in 
order  to  assure  sound  management  and 
operation  of  the  power  system.  Power 
rates  will  be  increased  by 
approximately  53  percent  in  order  to 


cover  increased  rates  for  purchased 

power  costs. 

DATES:  Interim  rule  effective  November 

10, 1982.  Written  comments  from  the 

public  and  other  interested  parties  must 

be  received  on  or  before  December  10, 

1982. 

ADDRESS:  Flathead  Irrigation  and  Power 

Project,  Bureau  of  Indian  Affairs,  P.O. 

Box  G,  St.  Ignatius,  Montana  59865. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  E.  M.  Axtell,  Flathead  Project 
Engineer  at  (406)  745-2661. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  exercise  of 
rulemaking  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary  for  Indian  Affairs  by  209  DM 
8. 

Part  232,  Flathead  Indian  Irrigation 
Project  was  renumbered  as  Part  176  on 
March  30. 1982  (47  FR  13326).  All 
references  in  this  document  are  made  to 
Part  176, 

A  study  performed  by  the  Flathead 
Irrigation  and  Power  Project  indicates 
that  a  rate  adjustment  is  necessary  in 
order  to  assure  sound  management  and 
operation  of  the  power  system  in 
accordance  with  policies  of  the  Bureau 
of  Indian  Affairs.  Approximately  fifty- 
three  (53)  percent  additional  fees  are 
needed  to  offset  expenses  attributable 
to:  (1)  Increased  cost  of  power 
purchased  from  the  Project's  power 
suppliers,  (2)  rapidly  increasing  cost  of 
material,  labor  and  equipment,  (3) 
development  of  a  preventive  program 
for  safety  purposes,  (4)  proposed 
increase  of  the  reserve  fund  established 
for  making  emergency  repairs  and/or 
replacements,  and  (5)  for  other  purposes 
to  insure  continuous  operation  of  the 
power  system. 

The  present  method  of  increasing 
power  rates  involves  the  mlemaking 
process.  Whenever  one  of  the  Project's 
power  suppliers  implements  a  rate 
increase,  the  Project  must  immediately 
review  and  analyze  the  effect  of  this 
action  and,  if  necessary,  initiate  a 
change  in  rulemaking  through  the 
Federal  Register  to  increase  its  power 
rates  accordingly.  The  time  delays 
associated  with  the  rulemaking  process 
have  in  the  past  prevented  the  Project 
from  adjusting  its  power  rates  in  a 
timely  manner,  thus  causing  economic 
instability  in  the  operation  of  the  power 
system. 

A  provision  (§  176.59)  has  been  added 
by  this  interim  rule  which  provides  for 
the  Area  Director  of  the  Billings  Area 
Office,  Bureau  of  Indian  Affairs,  to 
automatically  adjust  Project  power  rates 
through  unilateral  action  when  the  costs 
of  power  and  energy  purchased  through 
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the  power  suppliers  of  the  Project 
increases  in  or^er  to  avoid  delays  m 
increasing  Project  power  rates.  Rate 
adj'jstTnents  due  to  increa.sed  costs  of 
material,  labor  and  equipment,  and  for 
other  purfjeses  in  connection  with  the    ■ 
management  and  operation  of  the  power 
system  will  continue  to  be  implemerted 
through  the  rulemaking  process. 

The  costs  of  purchasing  power  and 
electricity  from  the  power  suppliers  tn 
the  Project  have  increased  significantly 
during  the  past  year.  The  powpr  rate 
increases  provided  for  in  this  rule  must 
be  implemented  immediately  if  the 
Project  is  to  continue  to  operate  on  a 
sound  financial  basis.  Therefore,  the  'M 
day  waiting  period  usually  provided 
before  a  rule  becomes  effective  has  been 
waived,  and  this  interim  rule  will 
become  effective  immediately  upon 
publication  in  the  Federal  Register. 
However,  the  policy  of  the  Departnu^nt 
uf  the  Interior  is,  whenever  pr,K,tit,,,li;r. 
to  afford  the  public  an  opportunity  lo 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comnierUs.  suggestions  or 
objections  regarding  the  intprim  rule  to 
the  location  identified  in  the  ADDRFSS 
section  of  this  preamble.  Comments 
must  be  received  on  or  before  December ' 
10,  1982. 

The  Department  of  the  in'erior  has 
determined  that  this  document  is  not  a 
major  rule  and  does  not  require  a 
regulatory  analysis  under  Expcii;:;e 
Order  12291,  and  does  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  smail  entities 
under  the  criteria  established  by  the 
Regulatory  Flexibility  Act.  If  the  r.f'e 
increase  goes  into  effect,  total  revenue  is 
expected  to  increase  from 
approximately  $4  million  to  MJigfitiy 
more  than  S6  million  in  T^3.  Project 
rates  are  low  as  comgared  'o  nearby 
utilities.  They  wUl  continue  ',o  remain 
low  after  the  rate  hike.  A;..r.ord:ng  to  the 
Northwest  Power  Association. 
Flathead's  basic  residential  rate  of  1.86/ 
kilowatt  is  about  halT  the  rate  charped 
by  nearby  Missoula  ElecLiic  Co-op. 
Flathead  Electric  Co-cp  and  Rava;li  Co- 
op. Small  entities  se!-\  ed  by  the  Projerl 
will  not  lose  their  competitive 
advantage  regionally  or  state-wide,  at 
least  as  far  as  power  costs  are  a  cost  of 
production. 

This  rule  does  not  contain  infjrTnatmn 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
.ind  Budget  under  44  U.S.C.  3501  e'  Sfq. 

The  Department  determir:ed  that  this 
rule  does  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  en\ironment.  Therefore, 
no  environmental  as.sessment  or 


en\  irorjnenta!  impact  statement  wcS 
prepared. 

List  of  Subjects  in  25  CFR  Part  176 

Electnc  power.  Indians-lands, 
Irrigation. 

PART  176— FLATHEAD  INDIAN 
IRRJGATION  PROJECT,  MONTANA 

An  interim  rule  is  hereby  pulilished  to 
amend  Part  176.  Subchapter  FT  Chapter  I 
of  Title  25  of  the  Code  of  Federal 
Regulations  as  follows: 

1-  In  §  176.51.  paragraph  (b]  is  revised 
to  read  as  follows: 

§  176.51     Rate  schedule  No.  1:  Besrelen'ial. 
urban  and  rural. 

•  •  *  4  • 

(b)  Mur.:h!y  rctt'  (1)  7.7  cents  per 
kilowatt-hour  for  first  50  kilowatt-hours. 

(2)  3.8  cents  per  kilowatt-hour  for  next 
50  kilowatt-hours. 

(3)  2.0  cents  per  kilowatt-hoiv  for  ne.xt 
900  kilowatt-hours.       •  i 

(4)  2.9  cents  per  kilowatt-hou^  for  all 
over  l,f)O0  k'.lovvatt-bours.  | 

I 

1 

In  §  Tb.^Z,  paragraph  (b)  is  revised  to 
read  as  follows: 

§  176.52    Rale  schedule  No.  2:  General 
«         *         *        «        * 

(b)  Mopth'y  rule.  (1)  <i.2  cents  per 
kilowatt-hour  for  first  kilowatt-hours. 

(2)  4  6  cents  per  kilowatt-hour  for  the 
next  50  kilowatt-hours. 

(3)  3.9  cents  per  kilowatt-iiour  for  ah 
over  100  kilowatt-hours. 

*  *        «        •        • 

In  §  176.54.  paragraphs  (b),  (dl).  (e). 
and  (i)  are  revised  to  read  as  follows; 

§  176.54    Rate  schedule  No.  4;  Gercral. 

(b)  Monthly  rate.  (Ij  7.7  cents  per 
kilowatt-hour  for  the  first  SOkilowalt- 
hours  per  kilowatt  of  billing  demand. 

(2)  3.8  cents  per  kilowatt-hour  for  th*^ 
next  50  kiiowatt-hours  per  kilowatt  of 
billing  demand. 

(3)  2.0  cenrs  per  kilowatt-hour  for  all 
additional  kilowatt-hours. 

•  ■         «         «         « 

[dj  Additional  discount.  An  additional 
discount  will  be  allowed  and  applied 
after  the  monthly  bill  has  been 
computed: 

( 1 1  !f  a  c:iStonier  takes  delivery  at  the 
primary  voltage  of  the  distribution  or 
transmission  system  of  the  project  and 
at  a  location  where  the  project  has 
adequate  and  suitable  facilities 
available  for  such  delivery. 

(2)  If  the  customer  furnishes,  installs. 
operates,  and  maintains  the  sub-station 
or  sub-sl<itions  with  step-down 
transformers.  prote<;t;ve  equipment  and 


all  other  facilities  (except  metering 
equipment)  needed  by  the  customer  in 
distributing,  and  utilizing  the  delivered 
power  and  energy, 

(3)  When  the  conditions  and 
specifications  in  paragraphs  (d)  (1)  and 
(2)  of  this  section  are  satisfactory  to  the 
Project  Engineer  the  following  discounts 
apply: 

(i)  For  three-phase  delivery  at  the 
Project  distribution  voltage,  a  discount 
of^  percent 

(ii)  For  three  phase  delivery  from  the 
Pioject  transmission  system  where  not 
more  than  one  transformation 
intervenes  between  the  highest  voltage 
of  the  Project  power  system  and  the 
delivery  to  the  customer — a  discount  of 
8  percent 

-  *  •  a  •  « 

(e)  Minimcm  bill.  $1.25  per  month  per 
kilowatt  of  billing  demand.  b\it  not  less 
than  Si  2.50  per  month  or  40  cents  per 
KVA  of  transformer  capacity. 

*  *  «  •  • 

(i)  Pon'-er  factor  adjustment.  An 
adjustment  for  power  factor  wil!  be 
made  by  increasing  the  bilhrg  demand 
for  each  month  by  one  (1)  percent  for 
each  onetl)  percent  or  major  fraction  • 
thereofby  which  the  lagging  power 
factor  is  less  than  95%. 

4.  Section  §  176.55  is  revised  to  read 
as  follows: 

§  17b-55     Rate  sctieduie  No   5   IrMgafio: 
pumpms  and  sprinicling. 

(a)  This  scHWule  is  available  for 
single  phase  and  three  phase  service 
used  exclusively  for  irrigation  pumping 
and  sprinkling  during  the  irrigation 
season,  April  15  through  October  15, 
where  service  may  be  discontinued 
during  the  balance  of  the  year  and  the 
transformers  removed  at  the  discretion 
of  the  Project.  Unless  specifically 
permitted  by  the  contract,  use  must  be 
limited  to  the  consumer's  premises  and 
must  not  be  res'  i^f  If  more  than  one 
meter  is  required  ''or  the  customers 
installation,  or  for  the  customer's 
conv^ence.  a  separate  computation 
shall  be  made  for  each  meter. 

(b)  Rate  per  season  or  fraction 
thereof.  SlO.OO  per  horsepower 
connected;  1.4  cents  per  kilowatt-hour 
for  all  kilowatt-hours  used.  The 
minimum  connected  horsepower  charge 
will  be  $50.00. 

(c)  Special  terms  and  conditions.  (1) 
The  minimum  annu.i!  (seasonal) 
horsepower  charge  of  $10.00  per 
connected  horsepower  shall  be  paid 
each  year  ^urirg  the  life  of  the  contract. 
Payment  shall  be  required  ea(.h  year 
before  the  service  is  connected.  If  the 
service  has  not  been  connected  by  the 
close  of  the  irrigation  season,  but  in  no 
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case  later  than  October  15,  the  minimum 
annual  (seasonal)  charge  will  be 
assessed. 

(2)  At  Ihe  close  of  the  irrigation 
season  the  meter  will  be  read  and  the 
total  seasonal  energy  use  (kilowatt- 
hours)  will  be  computed  and  billed.  The 
bills  shall  be  due  and  payable  within  30 
calendar  days  after  date  of  issue. 

(3)  If  an  account  becomes  delinquent, 
the  P>roject  Engineer  shall  have  the 
option  of  canceling  the  contract, 
removing  the  Project's  facilities,  and 
demand  payment  of  all  delinquent  bills 
plus  any  penalties  provided  in  the 
contract  for  premature  termination  of 
the  contract. 

(4)  For  a  delinquent  account  to  be 
reconnected,  payment  of  all  delinquent 
bills  will  be  required,  plus  the  estimated 
energy  charge  for  the  coming  season, 
plus  the  annual  seasonal  charge  of 
$10.00  per  horsepower. 

(5)  An  adjustment  for  power  factor 
will  be  made  by  increasing  the  seasonal 
charge  for  the  kilowatt-hours  by  one  (1) 
percent  or  major  fraction  thereof  by 
which  the  lagging  power  factor  is  less 
than  95%. 

(6)  Payment  of  the  pump  charge  will 
be  required  by  April  15  of  each  year. 
Pump  routes  will  then  be  established  for 
the  purpose  of  energizing  the  pump 
services.  Those  who  require  a  special 
time  of  connection  or  who  pay  after 
April  15  (excepting  new  pump 
installations)  will  be  required  to  pay  an 
additional  fee  in  accordance  with 

§  176.14(d). 

5.  Section  176.56  is  revised  to  read  as 
follows: 

§  176.56    Rate  schedule  No.  6:  Area  lights. 

(a)  Application  of  schedule.  This 
schedule  is  available  in  the  Projects 
service  area  where  adequate  capacity, 
phase  and  voltage  are  available  for 
individual  users  of  area  lighting  and  for 
communities  which  desire  a  lighting 
system  not  exceeding  10  units.  Service  is 
from  dusk  to  dawn,  and  the  Project  will 
own.  operate  and  maintain  the  lights, 
including  lamp  and  globe  replacement 
and  furnishing  the  necessary  energy. 
Individual  users  of  area  lighting  will  be 
required  to  have  another  account  under 
residential  or  general  rate  schedules. 

(b)  Rate  per  unit. 

(1)  Area  light  installed  on  existing 
pole  or  structure: 

7.000  lumen  unit,  M.V.— $6.10  per  month 
20,000  lumen  unit.  M.V.— $8.50  per 

month 
9.000  lumen  unit,  H.P.S — $5.50  per  month 
22.000  lumen  unit,  H.P.S.— $7.50  per 

month 

(2)  Area  light  installed  with  new  pole: 
7.000  lumen  unit,  M.V,— $7,60  per  month 


20.000  lumen  unit.  M.V— SlO.OO  per 

month 
9,0(X)  lumen  unit.  H.PS. —57.00  per 

month 
22.000  lumen  unit.  H.P.S.— S9.00  per 

month 

(c)  Special  conditions.  (1)  Where  more 
than  150  feet  of  extension  and/or  one 
pole  per  unit  are  required,  the  customer 
will  make  a  non-refundable  contribution 
for  the  coverage  at  actual  cost  to  the 
Project.  Ownership  of  all  facilities 
remains  with  the  Project. 

(2)  The  original  term  of  contract  shall 
be  not  less  than  three  years.  Should 
tprmmation  be  requested  by  the 
customer  within  the  contract  minimum 
period,  he/she  shall  be  liable  for  the  in 
and  out  costs,  or  the  balance  of  the 
contract  charges,  whichever  is  the 
lesser. 

6.  A  new  §  176.57  is  added  to  read  as 
follows: 

S  1 76.57    Rate  schedule  No.  7:  Street 
lighting  (urt-metered). 

(a)  Application  of  schedule.  This 
schedule  is  available  in  the  Project's 
service  area  where  adequate  capacity, 
phase  and  voltage  are  available  for 
communities  or  municipalities  which 
desire  a  lighting  system.  Service  is  from 
dusk  to  dawn  and  the  Project  will  own, 
operate  and  maintain  the  lights, 
including  lamp  and  globe  replacement 
and  furnishing  the  necessary  energy. 

(b)  Requirements.  The  municipality  or 
communitA,''will  be  required  to  have  10 
or  more  lighting  units  under  this  rate 
schedule  and  will  be  subject  to  a 
negotiated  contract  with  the  Project 
Engineer. 

7.  A  new  §  176.58  is  added  to  read  as 
follows: 

^  176.58    Rate  schedule  No.  8:  Street 
lighting  (metered). 

(a)  Application  of  schedule.  This 
schedule  is  available  in  the  Project's 
service  area  where  adequate  capacity. 
phase  and  voltage  are  available,  and 
where  the  service  will  be  used 
exclusively  for  lighting  puolic  right-of- 
way.  The  Project  will  supply  energy  to  a 
single  metering  point,  and  the  customer 
Will  own  and  be  responsible  for 
maintaining  and  operating  the  lighting 
system. 

(b)  Monthly  rate.  The  No.  2  general 
rate  schedule  in  §  176.52  will  apply. 

8.  A  new  §  176.59  is  added  to  read  as 
follov;s: 

^  1 76. 59    Rate  ad|ustments  due  to 
purchased  power  cost  changes. 

The  rate  schedules  given  in  §§  176.51. 
176.52.  176.54,  176.55,  176.56,  176.57,  and 
176.58  shall  be  adjusted  as  necessary 
and  appropriate  to  defray  increases  in 
costs  of  power  and  energy  purchased 


from  the  power  8upplier(s)  of  the 
Project.  Rate  adjustments  pursuant  to 
the  provision  in  this  section  shall 
become  effective  upon  unilateral  action 
of  the  Area  Director.  When  a  rate 
adjustment  is  determined  to  be 
necessary,  the  Area  Director  shall  give 
sufficient  notice  to  customers  and  other 
interested  parties. 

(Sec.  7,  62  Stat.  273;  5  U.S.C.  301) 
John  W.  Fritz. 

.■\cting  Assistant  Secretary:  Indian  Affairs. 

|FR  Doc  82-308m  Filed  n-»-82.  8  45  dm| 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  5f 

[T.D.  7850] 

Temporary  Income  Tax  Regulations 
Under  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982;  Special 
Transitional  Rules  and  Related  Matters 
Concerning  Safe  Harbor  Leases 

agency:  Internal  Revenue  Service. 

Treasury. 

action:  Temporary  regulations. 

SUMMARY:  This  document  provides 
temporary  regulations  regarding 
transitional  rules  and  related  matters 
concerning  safe  harbor  leases.  Changes 
to  the  applicable  tax  law  were  made  by 
the  Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982  ("TERFA").  These 
regulations  provide  guidance  to  persons 
executing  lease  agreements  under 
section  168(f)(8)  of  the  Internal  Revenue 
Code  of  1954. 

DATE:  In  general,  the  regulations  apply 
with  respect  to  certain  safe  harbor 
leases  executed  after  July  1, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  Corporation  Tax  Division 
(Attention;  LR-252-82).  Office  of  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20224  (202-566-^406),  not  a  toll-free 
call, 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  temporary 
regulations  regarding  the  transition  rules 
and  related  matters  upder  section  208(d) 
of  TEFRA  (Pub.  L.  97-248.  96  Stat.  439) 
concerning  certain  safe  harbor  leases 
executed  after  July  1, 1982.  Since  these 
transitional  rules  generally  apply  only  to 
property  placed  in  service  before 
January  1, 1983,  and  since  certain 
facilities  may  include  both  "transitional 
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rule"  safe  harbor  lease  property  and 
property  which  does  not  qualify  under 
such  rules,  there  is  a  need  for  immediate 
guidance  relating  to  these  provisions  so 
taxpayers  leasing  certain  property  under 
section  168(f)!fl)  of  the  Internal  Revenue 
Code  of  1954  can  comply  with  these  new 
provisions.  These  regulations  will 
remain  in  effect  until  superseded  by 
final  regulations  on  this  subject. 

Explanation  of  Provisions 

Section  208  of  TEFRA  imposes  certain 
additional  limitations  arrd  requirements 
relating  to  safe  harbor  leases  executed 
under  section  168(0(8)  of  the  Internal 
Revenue  Code  of  1954;  these  new  rules 
generally  apply  to  certain  property 
placed  in  service  and  safe  harbor  leases 
executed  after  July  1, 1982.  However, 
section  208(d]  of  TEFRA  provides 
transitional  rules  which  for  a  Umited 
time  period  permit  certain  property  to  be 
leased  under  the  provisions  of  Code 
section  168(f)(8)  which  were  in  effect 
prior  to  the  enactment  of  TEFRA. 

These  temporary  regulations. 
presented  in  question  and  answer 
format,  are  intended  to  provide 
guidelines  upon  which  taxpayers  may 
rely  to  resolve  questions  specifically  set 
forth  herein.  However,  no  inference 
should  be  drawn  regarding  issues  not 
raised  herein  or  reasons  certain 
questions,  and  not  others,  are  included 
in  these  regulations. 

Nonapplicability  of  Executive  Order 
12291 

The  Treasury  Department  has 
determined  that  these  tenlporarj' 
regulations  are  not  subject  to  review 
under  Executive  Order  12291  or  the 
Treasury  and  0MB  implementation  of 
the  Order  dated  April  28, 1982. 

Regulatory  Flexibility  Act 

No  general  notice  of  proposed 
rulemaking  is  required  by  5  U,S.C,  553(b) 
for  temporary  regulations.  Accordingly, 
the  Regulatory  Flexibility  Act  does  not 
apply  and  no  Regulatory  Flexibility 
Analysis  is  required  for  this  rule. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  John  A.  Tolleris  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  the  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  both 
substance  and  style. 


List  of  Subjects  in  26  CFR  Part  5f 

Income  tax.  Deductions,  Leasing.  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982." 

Adoption  of  amendments  to  the 
retjulations. 

Accordinglv.  a  new  Part  5f  consisting 
o!  §  5f,16fl(r!|a|-l  is  added  to  Title  26  of 
the  Code  of  Federal  Regulations.  The 
new  provision  reads  as  follows: 

PART  5f— TEMPORARY  INCOME  TAX 
REGULATIONS  UNDER  THE  TAX 
EQUITY  AND  FISCAL  RESPONSIBILITY 
ACT  OF  1982 

§  5f.l68  (f)  (8)-1    Questions  and  answers 
concerning  transitional  rules  and  related 
matters  regarding  certain  safe  harbor 
leases. 

The  following  questions  and  answers 

concern  the  transitional  rules  and 
related  matters  regarding  certain  safe 
harbor  leases  under  section  208(dl  of  the 
Tax  Equitv  and  Fiscal  Responsibilitv 
Act  of  1982  (Pub.  L.  97-248)  ("TEFRA"]: 

Q-1:  If  a  lessee,  prior  to  the  period 
beginning  after  December  31.  1990.  and 
ending  before  July  2. 1982  (the  "window 
period"),  enterr  into  a  binding  contract  to 
acquire  property  and  the  property  is 
debvered  to  the  lessee  during  the  window 
period,  is  the  property  ebgibie  for  the 
transitional  rule  provided  in  section  208(d)(3) 
of  TEFRA  which  applies  the  safe  harbor 
leasing  rules  of  section  1661,0181  of  the      * 
Inlema!  Revenue  Code  of  1954  as  in  effect 
before  the  enactment  of  TEFR.A' 

A-1:  Yes.  assuming  all  other  requirements 
of  the  TEFR.^  transitional  rules  are  met.     - 
Section  208  (d)  (31  (A)  (il  and  (ii)  of  TEFRA, 
provide  alternative  tests  under  which  an  item 
of  property  may  constitute  "transitional  safe 
harbor  lease  property"  for  purposes  of  the 
transitional  rules  under  the  modifications  to 
the  safe  harbor  lease  provisions  of  section 
168(f)(8).  The  tests  are: 

(i)  The  lease  entered  into  a  binding 
contract  to  acquire  the  property: 

(ii)  The  lessee  entered  into  a  binding 
contract  to  construct  the  property: 

(iii)  The  property  was  acquired  by  the 
lessee:  or 

(iv)  Construction  of  the  property  was 
commenced  by  or  for  the  lessee. 
These  tests  are  stated  in  the  alternative,  and. 
accordingly,  property  may  be  eligible  for  pre- 
TEFRA  safe  harbor  leasing  if  any  one  of  the 
tests  is  satisfied.  Thus,  if  a  lessee  acquired 
property  during  the  window  period,  the 
property  may  be  eligible  for  pre-FEKKA  safe 
harbor  leasing  even  though  a  binding  contract 
to  acquire  the  properly  was  executed  before 
the  window  period.  Similarly,  if  construction 
of  property  commences  during  the  window 
period,  the  property  may  be  eligible  for  pre- 
TEFRA  safe  harbor  leasing  even  though  a 
binding  contract  to  construct  the  property 
was  executed  before  the  window  period 

Q-2:  How  do  the  transitional  rules  apply  to 
components  of  an  integrated  manufacturing, 
production,  or  extraction  process,  none  of 
which  would  be  considered  "placed  in 


service"  until  all  of  the  components  are 
placed  in  service? 

A-2;  (i)  The  transitional  rules  regarding 
acquisition,  binding  contracts,  and 
commencement  of  construction  are  applied  to 
each  separate  item  of  property  which  is  part 
of  a  manufacturing,  production,  or  extraction 
process.  What  constitutes  a  separate  item 
will  be  determined  on  a  case-by-case  basis. 
taking  into  account  all  relevant  factors.  In     ' 
general,  a  discrete  component  capable  of 
performing  a  function  which  is  separate  from 
or  in  addition  to  the  function  of  other 
components  to  which  it  may  be  related  is  a 
spparate  item  of  property,  but  an  item  that  is 
integrated  into  a  component  which  performs 
a  function  separate  from  other  components  to 
which  it  IS  related  is  not  itself  a  separate  item 
of  property  For  example,  a  bolt  or  a  nut  that 
is  used  to  construct  a  machine  does  not 
constitute  a  separate  item  of  property.  On  the 
other  hand,  the  transitional  rules  will  not  be 
applied  to  an  ertire  facility  as  a  whole,  as 
was  the  case  under  the  investment  tax  credit 
transition  rule  of  section  50  in  Hawaiian 
Independent  Refinery,  Inc.  v.  United  States, 
49  AFTR  2d  675  (Ct.  Gl.  Tr.  Judge  1982). 
where  the  taxpayer  was  held  to  have 
constructed  a  property  which  consisted 
of  an  entire  refinery  complex.  Thus, 
for  example,  for  purposes  of  these  transitional 
rules,  an  oil  or  gas  well,  storage  tanks,  and 
pipeline  located  on  a  lease 
would  not  be  considered  a  single  item  of 
property.  Although  each  item  is  related  to  the 
production  of  oil  or  gas.  each  is  discrete  and 
each  is  capable  of  performing  a  separate 
function  from  the  other.  In  addition,  in  the 
case  of  an  integrated  manufacturing, 
production,  or  extraction  process, 
commencement  of  construction  of  one  item  of 
property  wilhm  the  process  would  not  be 
considered  construction  of  any  other  item  of 
property  that  is  part  of  the  process. 

(ii)  If  property  qualifies  as  transitional  safe 
harbor  lease  property,  all  direct  and  indirect 
costs  allocable  to  the  property  (except  for 
those  described  in  §  5c  168(f)(8)-6  (a)  (2)  (ii)) 
and  required  to  be  capitalized  for  Federal 
income  tax  purposes  will  also  qualify  as 
transitional  safe  harbor  lease  properly  to  the 
extent  such  costs  are  incurred  on  or  before 
the  date  on  which  the  property  is  leased 
under  section  168(f)l8|. 

Q-3:  What  test  will  be  applied  in 
determining  whether  an  item  of  property  is 
constructed  or  acquired  by  the  lessee? 

A-3  Except  as  expressly  provided  in 
section  208!d|(3l(D|  or  (E)  of  TEFRA  the 
cfetermination  of  whether  and  when  any  such 
events  occurred  with  respect  to  an  item  of 
property  will  generally  be  made  in 
accordance  with  the  principles  and 
precedents  prior  to  TEFRA  under  the 
ir.vestment  tax  credit  and  depreciation 
allowance  transitional  provisions  See 
§§  1  48-21hl|ft)  and  1  Ifi-lc)-!  (aH2|,  which 
provide  definitions  of  the  term  "acquired", 
and  15*!  1  4H-2|bin)  and  1  Ui"(i  l-l|.ihl|. 
which  provide  definitions  of  the  term 
"constructed  by".  Also  see  Kev,  Rul.  80-312. 
1980-2  C.B  21.  which  discusses  the  factors  to 
be  considered  in  determining  when  a 
taxpayer  has  control  over  a  pro]prI  tieing 
constructed 


JOl 


50854    Federal  Register  /  Vol.  47,  n/o.  218  /  Wednesday.' November  i6.  1982  /Rules  and  Regulations 


In  general,  for  purposes  of  TEFRA  section 
208(d)(3),  construction  of  an  item  of  property 
IS  considered  to  have  commenced  when 
physical  work  of  a  signiflcant  nature  has 
begun  with  respect  to  the  property.  Thus, 
construction  does  not  begin  when  parts  or 
components  which  enter  into  construction  are 
acquired.  If  property  is  assembled  from 
purchased  parts  or  components,  the 
commencement  of  construction  occurs  when 
actual  assembly  of  the  property  begins.  If  a 
taxpayer  manufactures  a  major  part  or 
component  of  an  item  of  property  for  itself. 
construction  will  be  considered  to  have 
begun  when  the  manufacturing  of  that  part  or 
component  commences.  However, 
construction  of  an  item  of  property  w  ill  not 
be  considered  as  begun  if  physical  work  by 
the  taxpayer  relates  to  minor  parts  or 
components.  Clearing  and  grading  of  land 
will  be  considered  in  determining  when 
construction  begins  on  an  item  of  property 
only  if  they  are  directly  associated  with  the 
construction  of  the  property. 

Q-4:  Under  section  168(f)(8)(J),  the  at-risk 
rules  are  liberalized  for  closely  held  lessors 
that  engage  in  safe  harbor  leasing.  These 
rules  apply  "in  the  case  of  property  placed  m 
service  after  the  date  of  enactijient  of  this 
subparagraph,"  namely,  after  September  3. 
1982. 

Do  the  liberalized  at-nsk  rules  apply  in  the 
case  where  otherwise  qualified  property  is 
placed  in  service  by  a  lessee  in  August  of 
1982  but  is  leased  by  a  corporate  lessor 
subject  to  the  at-risk  rules  after  September  3. 
1982? 

A-4;  The  liberalized  at-risk  rule  in  section 
168  [f)(8)(J)  is  applicable  in  this  case  because, 
in  d^ermining  whether  property  is  placed  in 
service  before  or  after  the  date  of  enactment 
of  section  168(fl(8)(J).  the  relevant  date  is  the 
date  the  property  is  placed  in  service  by  the 
lessor.  Additionally,  a  closely  held  corporate 
lessor,  which  is  not  a  personal  service 
corporation,  may  lease  transitional  safe 
harbor  lease  property  pieced  in  service  after 
September  3, 1982,  under  the  liberalized  at- 
risk  rule. 

Q-5:  Is  it  necessary  for  property  placed  m 
service  by  a  lessee  in  December  of  1982  to  be 
leased  before  January  1, 1983,  in  order  to 
qualify  under  the  general  transitional  rule  of 
section  208(d)(3)(A)  of  TEFRA,  which 
requires  that  the  property  be  placed  in 
service  before  January  1, 1983? 

A-5:  The  legislative  intent  of  this 
transitional  rule  was  to  provide  a  S-month 
period  after  property  is  placed  in  service  by  a 
lessee  in  which  a  safe  harbor  lease  could  be 
entered  into.  Cf.  section  209(c)  of  TEFRA  (3- 
month  window  applies  to  true  leases  entered 
into  after  1983).  The  legislative  intent  further 
was  to  permit  property  to  qualify  as 
transitional  safe  harbor  lease  property  \f  it 
was  placed  in  service  by  the  end  of  1982  by  a 
lessee.  Accordingly,  transitional  safe  harbor 
lease  property  placed  in  service  in  1982  by  a 
lessee  may  be  leased  in  a  safe  harbor  lease 
transaction  within  3  months  after  it  is  placed 
''in  service  by  the  lessee  without  losing  its 
status  as  transitional  safe  harbor  lease 
property. 

However,  for  all  other  purposes  of  the 
Code  other  than  section  168(f)(8)(D)(i! 
section  186(f)(8)(D}(viii)(!I)  will  apply  and  the 


/ 


property  will  be  treated  as  originally  placed 

in  service  not  earlier  than  the  date  that  the 
property  is  used  under  the  lease.  Thus,  for 
example,  if  transitional  safe  harbor  lease 
property  is  placed  In  service  in  December  of 
1982  and  leased  under  section  168(f)(8)  in 
January  of  1983.  the  property  will  not  lose  its 
stat.us  as  transitional  safe  harbor  lease 
property,  but  the  basis  adjustment  rules  of 
section  48(g)  will  apply  with  respect  to  the 
property. 

Q-6:  Will  a  contract  to  acquire  property  be 
considered  "binding"  for  purposes  of  section 
208(d)|3)(A)(i)  of  TEFRA  if  the  contract 
contains  no  liquidated  damages  clause? 

A-6:  Generally,  an  irrevocable  contract 
which  contains  no  provision  for  liquidated 
damages  in  the  event  of  breach  or 
cancellation  would  be  considered  binding. 
Morover,  in  determining  the  amount  of  the 
lessee's  potential  liability,  the  fair  market 
value  of  the  property  will  not  be  taken  into 
account.  For  example,  if  a  lessee  entered  into 
an  irrevocable  contract  to  purchase  an  asset 
for  SI 00  and  the  contract  contained  no 
provision  for  liquidated  damages,  the 
contract  would  be  considered  binding 
notwithstanding  the  fact  that  the  property  at 
all  times  after  July  1.  1982,  had  a  value  of  $99 
and  under  local  law  the  seller  could  only 
recover  the  difference  in  the  event  the  lessee 
failed  to  perform.  On  the  other  hand,  if  the 
contract  by  its  terms  provided  for  liquidated 
damagee  of  less  than  5  percent  of  the 
purchase  price  which  is  in  lieu  of  any 
dam.iges  allowable  by  law,  in  the  event  of 
breach  or  cancellation,  the  contract  would 
not  be  considered  binding. 

Q-7:  How  does  the  50-pcrcent  limitation  on 
lessors  in  section  168(i)(l)  and  the  45-percent 
limitation  on  lessees  in  section  168(f)(8)(D)(ii) 
apply  to  corporations  which  are  part  of  an 
affiliated  group  filing  consolidated  returns? 

A-7:  Both  the  50-percent  limitation  on 
lessors  and  the  45-percent  limitation  on 
lessees  will  be  applied  on  a  consolidated 
basis  for  corporations  filing  consolidated 
returns, 

Q-8:  Section  168(0(8)0)  liberalized  the  ai- 
risk  rules  for  safe  harbor  leasing  and 
provides  that  in  cases  where  the  safe  harbor 
lessee  would  be  considered  the  owmer  of  the 
property  without  regard  to  the  safe  harbor 
lease,  the  lessor  is  considered  to  be  at  risk 
with  respect  to  the  property  in  an  amount 
equal  to  the  amount  the  lessee  is  considered 
at  risk  with  respect  to  such  property  as 
determined  under  section  465. 

Will  a  corporate  lessor  that  would 
ordinarily  be  subject  to  the  at-nsk  rules 
under  section  465  be  exempt  from  such  rules 
under  section  168(r)(8)(J)  in  a  situation  where 
acquisition  of  the  leased  property  is  financed 
with  nonrecourse  debt  by  a  lessee  that  is  not 
subject  to  the  at-risk  rules? 

A-8:  Yes.  The  liberalized  at-risk  rales  of 
■  section  168(nf8)(I)  will  apply  in  cases  where 
the  lessee's  ACRS  deductions  and  investment 
tax  credit  with  respect  to  the  property  would 
not  have  been  limited  under  the  at-risk  rules 
had  the  parties  not  elected  treatment  under 
section  168(0(8). 

Q-9:  Section  168(f1(8)(I)(ii)  excepts  cert.iin 
service  corporations  from  the  liberalized  at- 
risk  rules  of  section  168(n(8)(I){i).  Does  the 
exception  in  subdivision  (ii)  also  extend  to 


subsidiaries  of  such  service  corporations  thai 
file  consoli|}ated  returns? 

A-9:  Yes,  The  liberalized  at-risk  rules  of 
section  168(f)(8)(J}(i)  will  not  apply  to  any 
subsidiary  filing  a  consolidated  return  with  a 
service  organization  described  in  section 
168(f)(8)(I)(ii), 

Q-10:  Will  prope'rty  lose  its  status  as 
transitional  safe  harbor  lease  property  under 
section  208(d)(3)  of  TEFRA  solely  by  reason 
of  the  fact  that  the  person  who  is  a  party  to  a 
binding  contract  to  acquire  the  property 
assigns  his  rights  in  the  contract  to  another 
person? 

A-10:  When  a  person  who  is  a  party  to  a 
binding  contract  transfers  his  rights  in  the 
contract  (or  the  property  covered  by  the 
contract)  to  another  person  and  the  transferor 
(or  a  corporation  which  is  a  member  of  the 
same  affiliated  group  as  the  transferor)  will 
use  the  property  under  a  lease  for  a  period 
not  less  than  50  percent  of  the  appropriate 
recovery  period  for  the  leased  property  under 
section  168(c),  then  to  the  extent  of  the 
transferred  rights,  this  other  person  will 
succeed  to  the  position  of  the  transferor  with 
respect  to  the  binding  contract  and  the 
property.  Accordingly,  under  these 
circumstances,  property  will  not  lose  its 
status  as  transitional  safe  harbor  lease 
property. 

In  addition,  property  will  not  be 
disqualified  as  transitional  safe  harbor  lease 
property  solely  by  reason  of  a  transfer  by  a 
person  of  his  rights  in  a  contract  (or  the 
property  covered  by  the  contract)  in  a 
transaction  in  which  the  basis  of  the  property 
in  the  hands  of  the  transferee  is  determined 
by  reference  to  its  basis  in  the  hands  of  the 
transferor  [e.g.,  transfers  governed  by 
sections  332,  351,  361,  721,  and  731).  thus,  for 
example,  if  a  corporation  entered  into  a 
binding  contract  for  the  construction  or 
acquisition  of  property  prior  to  July  1,  1982. 
and  after  such  date  assigned  the  contract  to  a 
corporation  within  the  same  affiliated  group 
which  files  consolidated  returns,  the  assignee 
will  be  entitled  to  treat  the  property  acquired 
pursuant  to  the  contract  as  transitional  safe  ' 
harbor  lease  property,  assuming  the  property 
would  have  so  qualified  in  the  hands  of  the 
transferor.  Similarly,  if  a  joint  venture  or 
partnership  between  two  corporations 
entered  into  a  binding  contract  or 
commenced  construction  of  property  before 
July  2, 1982.  but  dissolved  and  distributed  its 
assets  to  the  partners  or  joint  venturers  after 
July  2, 1982,  the  joint  venturers  or  partners 
may  treat  the  assets  as  transitional  safe 
harbor  lease  property,  assuming  the  property 
would  have  so  qualified  had  the  joint  venture 
or  partnership  remained  in  existence. 

Q-ll:  During  1982,  Corporation  Y  placed  in 
service  section  38  property  with  a  total  cost 
of  SIOOX.  On  August  15, 1982,  Corporation  Y 
placed  in  service  the  last  component  of  an 
entire  facility  within  the  meaning  of  §  5c. 168 
(f)  (8)-6  (b)  (2).  The  facility  had  a  total  cost 
basis  of  S40X.  of  which  $30X  was  transitional 
safe  harbor  lease  property  within  the 
meaning  of  section  208  (d)  (3)  of  TEFRA  and 
SlOX  was  not  transitional  safe  harbor  lease 
property.  On  November  1, 1982.  Corporation 
Y  sold  and  leased  back  under  a  section  168  (f) 
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(8)  lease  the  $30X  of  transitional  safe  harbor 
lease  property  in  the  facility. 

Will  the  entire  facility  rule  in  §  5(;.168  (f) 
(8)-6  (b)  (2)  apply  in  this  situation  where  the 
taxpayer  has  not  leased  all  of  the  section  38 
property  in  the  facflity? 

A-11:  No.  The  placed  in  Sfrvice  date,  fur 
purposes  of  the  rule  requirinp  that  property 
be  leased  within  3  months  after  such  property 
was  placed  in  service  by  the  lessee,  would  be 
determined  under  the  entire  facility  rule  in 
§  5C.168  (f)  (8)-6  (b)  12)  only  if  Corporation  Y 
had  leased  all  the  qualified  leasfd  prupcrty  in 
the  facility.  Since  Corporation  Y  leased  only 
the  $30X  of  transitional  scctiv'n  ^8  property, 
of  the  facility  and  did  not  lease  the  SlOX  of 
nontransitionai  property.  Corporation  Y  may 
not  rely  on  the  entire  facility  rule  of  §  5c.lfi8 
(f)  (8)-6  (b)  (2)  for  purposes  of  determining 
the  placed  in  service  date  .^oi  the  propfrty 
under  the  ser.tion  ItiS  jf)  |8)  lease. 

Q-12:  Assume  the  same  facts  as  ir  Q-II, 
except  that  Corporation  Y  had  also  placed  in 
service  by  August  15,  1982,  S30X  of 
miscellaneous  machinery  and  enuipnicnt  all 
of  which  was  transitional  safe  harbor  lease 
property  within  the  meaning  of  snctionJ208 
(d)  (3)  of  TEFRA,  On  November  1,  1982,  in 
addition  to  the  S30X  of  transitional  property 
in  the  facility.  Corporation  Y  also  sold  and 
leased  back  under  a  separate  section  168  (f) 
|8]  lease  the  S30X  of  miscellaneous 
machinery  and  equipment. 

Will  the  entire  facility  rule  in  §  .'ic.lOS  (f) 
(8)-6  (b)  (2)  apply  in  this  situation  to  the  S.^OX 
of  transitional  property  in  the  facility? 

A-12:  Yes.  Since  Corporation  Y  leased 
S30X  of  transitional  machinery  and 
equipment  and  the  S30.X  of  the  facility  which 
consisted  of  transitional  property. 
Corporation  Y  can  lease  none  of  the 
nontransitionai  property  in  the  facility 
because,  by  reason  of  the  45percent  c.ip  on 
lessees  contained  in  section  168  (f)  (81  1D|  (ii| 
and  (lii)  and  (I),  it  is  not  qualified  leased 
property  for  purposes  of  section  1(38  (f)  (8]. 
Thus,  on  the  facts.  Corporation  Y  has  leased 
all  the  qualified  leased  property  in  the 
facility. 

Q-13:  Corporation  X  constructed  a 
manufacturing  complex  consisting  of  three 
integrated  operational  components,  each  with 
a  djfferent  ADR  present  class  life  midooint, 
which  together  constitute  an    entire  fac  ility" 
within  the  meaning  of  S  5c.ltj8  (f)  l8)-6  (b)  (2) 
The  last  components  of  the  facility  were 
placed  in  service  on  August  1.5,  1982.  On 
October  1. 1982,  Corporation  X  sold  to 
Corporation  Z  and  leased  back  under  section 
168  (f)  (8)  all  the  qualified  leased  jjroperty  of 
the  facility. 

For  purposes  of  the  rule  requiring  that 
property  be  leased  within  3  months  .ifter  such 
property  was  placed  in  service  by  the  iis.see. 
will  the  leased  components  of  the  entire 
facility  be  considered  placed  in  service  by 
the  lessee  on  August  15,  1982,  the  date  the 
last  components  were  placed  in  service,  if  the 
components  are  leased  at  one  time  pursuant 
to  documents  consisting  of  three  section  168 
(f)  (8)  leases  with  different  terms  to  reflect 
the  different  ADR  midpoint  lives  of  the 
qualified  leased  property  in  the  facility? 

A-13:  Yes,  If  the  entire  facility  rule  in 
§  5c,168(f)  (8)-6  (b)  (2)  applies,  the  facility 
components  which  were  placed  in  service 


prior  to  August  15.  1982,  will  be  treated  as 
pUrcd  in  service  by  the  lessee  on  August  15. 
1982,  for  purposes  of  the  3-month  rule.  This 
rule  will  apply  if  all  the  qualified  leased 
property  of  the  facility  is  leased  at  one  time. 
The  documentation  may  be  in  the  form  of 
multiple,  sim.ultaneously  executed 
agreements  or  maybe  in  the  form  of  an 
agreement  comprised  of  one  or  more  parts  or 
schedules.  Each  of  the  multiple  agreements, 
or  each  of  the  parts  or  schedules  of  an 
agreement,  may  have  different  lease  terms  for 
property  with  different  ADR  midpoint  lives, 
so  long  as  eiich  sur.h  agreement  or  part  of 
schedule  individually  would  be  treated  as  a 
lease  under  section  168in;8).  taking  into 
account  the  entire  facility  rule,  with  lease 
terms  commencing  on  the  same  date.  A  single 
transaction  effected  by  multiple  agreements 
or  by  an  agreement  with  one  or  more  parts  or 
schedules  will  meet  the  maximum  lease  term 
requirement  of  §  5c.l68(r)  (8)-5  (b)  so  long  as 
each  agreement  or  each  part  or  schedule  of 
an  agreement  meets  the  maximum  lease  term 
requirement. 

Q-14:  Under  §  5c,168(f)  (8)-6  (b)  (2).  the 
special  rule  for  facilities  applies  only  if  the 
entire  facility  is  leased  under  a  section 
1BH:r||8|  lea^!. 

Will  a  transaction  not  qualify  under  section 
lG8(ti;61  if  the  parties,  acting  in  good  faith, 
omit  an  insubstantial  portion  of  the  qualined 
lease  property  from  the  lease? 

A-14:  No.  The  facility  rule  of  §  Sc.lSSff)  f8)- 
6  (b)  (2)  will  apply  if  the  parties,  acting  in 
good  faith,  substantially  comply  wilh  its 
terms. 

Q-15:  When  will  construction  of  an  aircraft 
be  considered  to  have  been  begun  after  June 
25,  1981.  and  before  February  20,  ra82,  for 
purposes  of  TEFRA  Section  "208(d](3)(D)?    ,  ^^^ 

A-15:  Construction  of  an  aircraft  will  be[ 
considered  to  have  been  begun  after  June  25. 
1981.  and  before  February  20.  1982,  if  during 
such  period  any  of  the  following  events 
occurred: 

(i)  Construction  or  reconstruction  of  a 
subassembly  designated  for  the  aircraft  was 
commenced: 

(ii)  Construction  of  a  lot  increment  of 
subassemblies  (one  or  more  of  which  was 
designated  for  the  aircraft)  was  commenced, 
or 

(iii)  The  stub  wing  join  occurred. 

Q-16:  Does  the  definition  of  assets  used  in 
the  manufacture  or  production  of  steel  for 
purposes  of  TEFRA  section  208(d)|2)(F) 
include  all  assets  usi'd  in  this  function  (such 
as  electrical  and  steam  generators  and 
distribution  equipment,  coke  oven  by-product 
equipment)  although  not  necessarily 
includible  in  the  former  ADR  guideline  class 
for  primary  steel  mill  products? 

A-16:  Yes,  all  assets  that  are  used,  in  their 
primary  function,  as  an  integral  part  of  the 
steel  manufacturing  or  production  process  are 
included.  Cf.  §  1.4&-l(d)(4).  However,  the 
steel  manufacturing  or  production  process 
does  not  include  processing  beyond  the 
production  of  primary  ferrous  metals  (as 
defined  by  the  ADR  Class  for  Manufacture  of 
Primary  Ferrous  Metals). 

Q-17:  Where  a  qualified  mass  commuting 
vehicle  meets  the  requirements  for  both  the 
lEFRA  section  208|d)(2)  transitional  rule  and 
the  TEFRA  section  208(d)|5)  special  rule  for 


mass  comm:Uting  vehicles,  which  provision 
will  control? 

A-17:  The  general  transitional  rule  of 
TEFRA  section  208|d)(2)  will  apply.  Thus, 
pursuant  to  TEFRA  section  208(d)(2)(B).  the 
provisions  of  section  168(f)(8)(I),  but  not  the 
provisions  of  section  168(i)(l).  will  apply  only 
to  such  property.  If  the  general  transitional 
rule  does  not  apply  to  a  specific  maSs 
commuting  vehicle,  the  provision  of  section 
168(i)(l]  applies  to  the  lessor  who  leases  such 
vehicle. 

Q-18:  Does  the  definition  of  a  qualified 
mass  commuting  vehicle  include  component 
parts  of  a  qualified  mass  commuting 
vehicle — such  as  an  undercarriage  of  a 
subway  car  or  the  costs  of  rehabilitation  or 
reconstruction  of  a  mass  commuting  vehicle 
(or  component  part  thereof)? 

A-18:  Yes. 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
thi^  reason,  it  is  found  impracticable  to 
issue  it  with  notice  and  public  procedure 
under  subsection  (b)  of  section  553  of 
title  5  of  the  United  States  Code  or 
subject  to  the  effective  date  limitation  of 
subsection  (d)  of  that  section. 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  section  7805 
of  the  Iniemal  Revenue  Code  of  1954 
(68A  Stat.  917,  26  U.S.C.  7805) 
Roscoe  L  Egger,  Jr., 
Commissioner  of  Internal  Revenue. 

Approved:  November  5, 1982. 
John  E,  Chapoton, 
Assistant  Secretary  of  the  Treasury. 

(FR  Doc  8Z-30B18  Filed  ll-S-aZ;  105  pm| 
BILLING  CODE  4830-01-M 


26  CFR  Parts  20  and  301 

[T.D.  78471 

Special  Lien  for  Additional  Estate  Tax 
Attributable  to  Farm,  Etc.;  Special  Use 
Valuation 

AGENCY:  Internal  Revenue  Service, 

Trc'dsury. 

action:  Final  rule. 

1 

summary:  This  document  contains  final 
regulatiuns  implementing  the  special 
lien  for  additional  estate  tax  imposed 
under  section  2032A(c)  of  the  Internal 
Revenue  Code  that  was  added  by  the 
Tax  Reform  Act  of  1976.  The  regulation 
reflects  changes  made  by  the  Technical 
Corrections  Act  of  1979  and  the 
Economic  Recovery  Tax  Act  of  1981  and 
affects  quahfied  heirs  of  decedents 
whose  estates  elect  to  come  within  the 
special  use  valuation  provisions  of 
section  2032.^ 

DATES:  The  regulations  are  effective  for 
the  estates  of  decedents  d\ mg  after 
December  31. 1976. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Fred  E.  Grundeman  of  the  Legislation 
and  Regulations  Division,  Office  of  the 
Chief  Counsel,  Infernal  Revenue 
Service.  1111  Constitution  Avenue  NW., 
Washington.  D.C.  20224.  Attention 
CC:LR:T  (202)  566-3287,  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  On  .May 
24.  1982,  the  Federal  Register  published 
proposed  amendments  to  the  Estate  Tax 
Regulations  (26  CFR  Part  20]  under 
section  6324B  of  the  Code  relating  to  the 
special  lien  for  additional  estate  tax 
arising  when  property  is  valued  at  its 
special  use  value  for  Federal  estate  tax 
purposes  (47  FR  22388).  Under  section 
2032A  of  the  Code  certain  qualified  real 
property  may,  for  estate  tax  purposes, 
be  valued  at  its  special  use  value  rather 
than  its  fair  market  value.  Section  6324B 
of  the  Code,  enacted  by  section  2003(b) 
of  the  Tax  Reform  Act  of  1976  (Pub.  L. 
94-455,  90  Stat.  1861),  imposes  a  special 
lien  on  the  qualified  real  property  in  the 
amount  of  the  estate  tax  savings. 
Section  6324B  was  amended  by  section 
108(d)  of  the  Technical  Corrections  Act 
of  1979  (Pub.  L  96-222,  94  Stat.  228), 
which  extended  the  special  lien  to 
qualified  replacement  property,  and  by 
section  421(d)(2)(B)  of  the  Economic 
Recovery  Tax  Act  of  1981  (Pub.  L  97-34. 
95  Stat.  309),  which  extended  the  special 
lien  to  cover  qualified  exchange 
property.  The  regulation  implements  the 
special  lien  provisions  and  grants 
authority  to  district  directors  to  allow 
adequate  security  to  be  substituted  for 
the  special  lien.  One  comment  from  the 
public  was  received  requesting  that 
certain  material  included  in  the 
proposed  regulation  by  cross  reference 
be  set  out  in  full  and  that  rules  be 
included  to  clarify  the  treatment  of 
property  held  indirectly  by  a 
partnership,  corporation  or  trust.  After 
careful  consideration  it  was  determined 
that  incorporation  by  reference  was 
sufficient  and  that  the  issues  involving 
indirect  ownership  should  properly  be 
Considered  in  regulations  under  section 
2032A.  Accordingly  the  requested 
changes  were  not  adopted. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

Ttie  Commissioner  of  Internal 
Revenue  has  determined  that  this  final 
rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291  and  that  a 
Regulatory  Impact  Analysis  is  therefore 
not  required.  Furthermore,  although  the 
notice  of  proposed  rulemaking  solicited 
public  comment,  the  Internal  Revenue 
Service  has  concluded  that  these 
regulations  are  interpretative  and  that 
the  notice  and  public  procedure 


requirements  of  5  U  S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  B). 

Dr.ifting  Information 

The  principal  author  of  these 
regulations  is  Fred  E.  Grundeman  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel.  Internal 
Revenue  Service,  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  the  Treasury 
Department  participated  in  developing 
tne  reaiiid'ions.  both  on  matters  of 
siiiistance  and  style. 

List  of  Subjects 

26  CFR  Part  20 

Estate  taxes. 

26  CFR  Part  301 

Administrative  practice  and 
procedure,  Bankruptcy.  Courts,  Crime, 
Employment  taxes,  Estate  taxes,  Excise 
taxes,  Gift  taxes.  Income  taxes. 
Investigations,  Law  enforcement. 
Penalties,  Pensions,  Statistics,  Taxes, 
Disclosure  of  information.  Filing 
requirements. 

.Adoption  of  .Amendments  to  the 
Regulations 

Accordingly,  the  proposed 
amendments  to  the  Estate  Tax 
Regulations  (26  CFR  Part  20]  and  the 
Procedure  and  Administration 
Regulations  (26  CFR  Part  301)  as 
published  in  the  Federal  Register  on 
May  24,  1982.  [47  FR  22:i88],  are  adopted 
Without  change,  as  follows: 

PART  20— [AMENDED] 

Paragraph  1.  There  is  inserted 
immediately  after  §  20.6324A-1  the 

following  new  section: 

§  20.6324B-1     Special  lien  for  additional 
estate  tax  attributable  to  farm,  etc., 

valuation. 

(a)  Genera!  rule.  In  the  case  of  an 
estate  of  a  decedent  dying  after 
December  31,  1976.  which  includes  any 
interest  in  qualified  real  property,  if  the 
executor  elects  to  value  part  or  all  of 
such  property  pursuant  to  section  2032A, 
a  hen  arises  in  favor  of  the  United 
States  on  the  property  to  which  the 
election  applies.  The  lien  is  in  the 
amount  equal  to  the  adjusted  lax 
difference  attributable  to  such  interest 
las  defined  by  8ectioa2032A(c)(2)(B)], 
The  term  "qualified  real  property" 
means  qualified  real  property  as  defined 
m  section  2032A(b),  qualified 
replacement  property  within  the 
meaning  of  section  2032A(h)(3)(B],  and 


qualified  exchange  property  within  the 
meaning  of  section  2032A(i]{3).  The  rules 
set  forth  in  the  regulations  under  section 
2032A  shall  apply  in  determining 
whether  this  section  is  applicable  to 
otherwise  qualified  real  property  held 
by  a  partnership,  corporation  or  trust. 

(b)  Period  of  lien.  The  lien  shall  arise 
at  the  time  the  executor  files  an  election 
under  section  2032A.  It  shall  remain  in 
effect  until  one  of  the  following  occurs: 

(1)  The  liability  for  the  additional 
estate  tax  under  section  2032A(c)  with 
respect  to  such  interest  has  been 
satisfed;  or 

(2)  Such  liability  has  become 
unenforceable  by  reason  of  lapse  of 
time:  or 

(3)  The  district  director  is  satisfied     - 
that  no^luUher  liability  for  additional 
estate  tax  with  respect  to  such  interest 
may  arise  under  section  2032A(c),  i.e.. 
the  required  time  period  has  elapsed 
since  the  decedent's  death  without  the 
occurrence  of  an  event  described  in 
section  2032A(c)(l],  or  the  qualified  heir 
(as  defined  in  section  2032A(e)(l]]  had 
died. 

For  procedures  regarding  the  release  or 
subordination  of  liens  or  discharge  of 
property  from  liens,  see  §  301.6325-1  of 
this  chapter  (Regulations  on  Procedure 
and  Administration). 

(c)  Substitution  of  security  for  lien. 
The  district  director  may,  upon  written 
application  of  the  qualified  heir  (as 
defined  in  section  2032A(e]  (1)) 
acquiring  any  interest  in  qualified  real 
property  to  which  a  lien  imposed  by 
section  6324B  attaches,  issue  a 
certificate  of  discharge  of  any  or  all 
property  subject  to  such  lien,  after 
receiving  a  bond  or  other  security  in  an 
amount  or  value  determined  by  the 
district  director  as  sufficient  security  for 
the  maximum  potential  liability  for 
additional  estate  tax  with  respect  to 
such  interest.  Any  bond  shall  be  in  the 
form  and  with  the  security  prescribed  in 
§  301.7101-1  of  this  chapter. 

(d)  Special  rules.  The  rules  set  forth  in 
section  6324A(d]  (1),  (3),  and  [4].  and  the 
regulations  thereunder,  shall  apply  with 
respect  to  a  lien  imposed  by  section 
6324B  as  if  it  were  a  lien  imposed  by 
section  6324A. 

PART  301— [AMENDED] 

Far.  2.  Section  301.6325-1  is  amended 
by  inserting  a  new  sentence 
immediately  after  the  second  sentence 
of  paragraph  (c)(l].  by  redesignating 
paragraph  (d)(3)  as  (d)(4],  and  by 
inserting  a  new  paragraph  (d)(3).  These 
amended  and  added  provisions  read  as 
follows: 


UMI 
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§  301.6325-1 
of  property. 


Release  of  lien  or  discharge 


(c)  Estate  or  gift  tax  liability  fully 
satisfied  or  provided  for. — (1) 
Certificate  of  discharge. '   '   '  If  a  Hen 
has  arisen  under  section  6324B  (relating 
to  special  lien  for  additional  estate  tax 
attributable  to  farm.  etc..  valuation)  and 
the  district  director  determines  that  the 
liability  for  additional  estate  tax  has 
been  fully  secured  in  accordance  with 

§  20.6324B-l(c)  of  this  chapter,  the 
district  director  may  issue  a  certificate 
of  discharge  of  the  real  property  from 
the  section  6324B  lien.*    '    *      | 

*  «  *  *  4 

[d]  Subordination  of  he/].'   '   ' 

(3)  Subordination  of  section  6324B 
lien.  The  district  director  may  issue  a 
certificate  of  subordination  with  respect 
To  a  lien  imposed  by  section  6324B  if  \hv. 
district  director  determines  that  the 
interests  of  the  United  States  will  be* 
adequately  secured  after  such 
subordination.  For  example.  A.  a 
qualified  heir  of  qualified  real  property, 
needs  to  borrow  mon'    for  farming 
purposes.  If  the  currer,.  lair  market 
value  of  the  real  property  is  $150,000.  the 
amount  of  the  claim  to  which  the  spe<  ia! 
lien  is  to  be  subordinated  is  $40,000.  the 
potential  liability  for  additional  tax  (as 
defined  in  section  2032A(c))  is  less  than 
555,000.  and  there  are  no  other  facts  to 
indicate  that  the  interest  of  the  United 
States  will  not  be  adequately  secured, 
the  district  director  may  issue  a 
certificate  of  subordination.  The  result 
would  be  the  same  if  the  loan  were  for 
bona  fide  purposes  other  than  farmiiifj 

•  *  *  «  • 

1  he  regulations  are  adopted  under  the 
authority  contained  in  sectu)ns  B324B  (90 
Stat.  1861.  26  U.S.C.  6324B)  and  7805 
(68A  Stat.  917,  26  U.S.C.  7805)  of  the 
Ciode. 

lames  I.  Owens, 
Actini;  Comnvgsionrr  of  Internal  Revenue. 

Approved:  October  27.  1982. 
David  G.  Glickraan, 
.Acttng  :\ssistunl  Secretary  of  the  Treasury. 

•VH  Diir.  &:-;«iM29  Klied  ll-SMi:  8.45  urn) 
BILLING  CODE  ««30-01-M 


26  CFR  Part  53 

IT.D.  7849] 

Minimum  Investment  Return  of  Private 
Foundations 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

action:  Final  regulations, 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  excise  tax 


imposed  by  section  4942  on  the 
undistributed  income  of  private 
foundation.  These  regulaftons  clarify  the 
treatment  of  future  interests  created  by 
the  private  foundation.  The  regulations 
provide  guidance  to  foundations  that 
may  be  subject  to  this  tax. 

DATES:  The  regulations  are  effecti\'e  ftu 
taxable  years  beginning  after  December 
31.  1969. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  B.  Baker  of  the  Employee  Plans 
and  Exempt  Organizations  Division. 
Office  of  the  Chief  Counsel,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  N.W..  Washington.  D.C.  20224 
Attention:  CC:EE-69-80,  202-566-3422 
(not  a  toll-free  call) 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  26,  1982,  the  Federal 
Register  published  proposed 
amendments  to  the  Foundation  and 
Similar  Excise  Tax  Regulations  (26  CFR 
Part  53)  under  section  4942  of  the 
Interna!  Revenue  Code  of  1954  (47  FR 
3558).  The  amendments  were  proposed 
to  clarify  the  regulations  relatin<2  to  the 
excise  tax  imposed  by  section  4942  on 
the  undfstributed  income  of  a  private 
foundation,  \o  written  comments  on  the 
proposal  were  received,  and  no  public 
hearing  was  held.  Therefore,  the 
proposals  are  adopted  without  change 
(other  than  one  clerical  change)  as  final 
rf"4ul:it!ons. 

Regulatory  Flexibility  Act 

No  general  notice  of  proposed  rule 
making  is  required  by  5  U.S.C.  553(b)  for 
interpretative  regulations.  Accordingly, 
the  Regulatory  Flexibility  Act  does  not 
apply  and  no  Rcgalatory  Flexibility 
AnaUsis  is  required  for  this  rule. 

Non-Applicabilitv  of  Executive  Order 
12291 

The  Treasury  Department  has 
determined  that  this  regulation  is  not 
subject  to  review  under  Executive  Order 
12291  or  the  Treasury  and  OMB 
implementation  of  the  OrdtT  dated  April 
28.  1982. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  George  B,  Baker  of  the 
Employee  Plans  and  Elxempt 
Organizations  Division  of  the  Office  ot 
Chief  Counsel,  Internal  Revenue  » 

Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  both  on 
matters  of  substance  and  style 


List  of  Subiects  in  28  CFR  Part 

53.4942(a)-2 

Excise  taxes,  Fuuridations, 
Investments,  Minimem  investment 

return 

.Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  the  proposed 
amendments  to  the  Foundation  and 
Similar  Excise  Tax  Regulations  (26  CFR 
F''ar1  53)  under  section  4942,  as  published 
in  the  Federal  Register  (4~  FR  35.58).  are 
adopted  as  proposed  except  that 
paragraph  2  of  the  notice  of  proposed 
rulemaking  is  revised  to  read  as  follows: 

"Par.  2.  The  last  sentence  of 
paragraph  (2)  of  §  53.4942(a)-3(d)  and 
the  last  sentence  of  paragraph  (2)  of 
§  53.4942(a)-3(c)  are  removed." 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  section  7805 
of  the  Internal  Revenue  Code  of  1954 
(68A  Stat.  917:  26  U.S.C.  7805). 
Roscoe  L.  Egger.  |r.. 
Commissioner  of  Interna/  Revenue. 

Approved:  October  13. 1982. 
iotjn  E.  Ctiaptilon. 
.■\ssislant  Sccrftury  of  the  Treasury 

PART  53— FOUNDATION  AND  SIMILAR 
EXCISE  TAXES 

Paragraph  1.  Section  53.4942(a>-2|c) 
(2)(i)  introductory  text  is  re\ised  to  read 

as  follow  <^ 

§53.4942(a)-2     Computation  ot 
undistributed  income 

(c)  Minimum  investment  return.   '  '  ' 
(2)  Certain  assets  excluded.   *  *  * 
(i)  Any  future  interest  (such  as  a 
vested  or  contingent  remainder,  whether 
legal  or  equitable)  of  a  foundation  in  the 
income  or  corpus  of  any  real  or  personal 
prof)erty.  other  than  a  future  interest 
created  by  the  private  foundation  after 
December  31,  1969,  until  all  intervening 
interests  in,  and  right.s  to  the  actual 
possession  or  enjoyment  of,  such 
property  liave  expired,  or.  although  not 
actually  reduced  to  the  foundations 
possession,  until  such  future  interest  has 
been  constructively  received  by  the 
found. ition.  as  where  it  has  been 
credited  to  the  foundation  s  ai, count,  set 
apart  for  the  foundation,  or  fitlierwise 
made  available  so  that  the  foundation 
may  acq'iire  it  at  any  time  or  couid  have 
acquired  it  if  notice  of  intention  to 
acquire  had  been  given: 


;  53.4942     [Amended  I 

Par.  2.  The  last  st-ntencc  ul 
subparagraph  (2)  of  ^  S3.4942|a)-3(tl) 
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and  the  last  sentence  of  subparagraph  2 
of  §  53-4943(a)-3(c)  are  removed. 

[FR  Doc  82-309.T0  Filed  11-9-*:.  8:45  .<m| 
NLUMG  CODE  a30-01-« 


26  CFR  Part  150  i 

[T.D.  7846]  ' 

Temporary  Excise  Tax  Regulations 
Under  the  Crude  Oil  Windfall  Profit  Tax 
Act  of  1980;  Definition  of  Property  for 
Purposes  of  the  Windfall  Profit  Tax 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

action:  Amendment  of  temporary 

regulations. 

summary:  This  document  amends 
temporary  excise  tax  regulations 
relating  to  the  windfall  profit  tax  on 
domestic  crude  oil.  The  new  temporary 
regulations  relate  to  the  definition  of 
"property"  for  purposes  of  the  windfall 
profit  tax.  In  addition,  the  text  contained 
in  the  temporary  regulations  set  forth  in 
this  docum.ent  serves  as  the  text  of  the 
proposed  regulations  cross-referenced  in 
the  notice  of  proposed  rulemaking  \n  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 
DATE:  These  regulations  are  effective 
with  respect  to  crude  oil  removed  after 
February  29. 1980. 

FOR  FURTHER  INFORMATION  CONTACT. 
Douglas  W.  Chamas  of  the  Legislation 
and  Regulations  Division,  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  1111  Constitution  Ave.,  N.W., 
Washington,  D.C.  20224  (Attention: 
CC:LR:T)  (202-566-3297). 
SUPPlfMENTARY  INFORMATION: 

Background 

On  November  5, 1982.  the  Federal 
Register  published  final  regulations  (47 
FR  50215)  under  sections  4986.  4987. 
4988.  4989,  4991.  4992,  4993,  4994,  4995, 
4996,  4997,  6G50C.  6076,  6081.  and  6402  of 
the  Internal  Revenue  Code  of  1954. 
Those  regulations  were  required  to 
implement  various  sections  of  the  Crude 
Oil  Windfall  Profit  Tax  Act  of  1980.  In 
general,  those  regulations  superseded 
Temporary  Excise  Tax  Regulations 
Under  the  Crude  Oil  Windfall  Profit  Tax 
Act  of  1980.  Howeyer,  paragraph  (i)  of 
§  51.4996-1,  relating  to  the  definition  of 
"property."  was  reserved  in  the  final 
regulations.  The  final  regulations  did  not 
supersede  paragraph  (i)pf  §  150.4996-1, 
relating  to  the  definition  of  "property." 
This  document  amends  paragraph  (i)  of 
S  150.4996-1.  The  amendment  applies  to 
entities,  large  and  small,  engaged  in  the 
production  or  purchase  of  domestic 
crude  oil  and  related  activities.  The 
amendment  is  issued  under  the  authority 


of  Code  section  4997  (b),  which  grants 
the  Secretary  of  the  Treasury  or  his 
delegate  authority  to  prescribe 
regulations  necessary  or  appropriate  to 
carry  out  the  purposes  of  the  windfall 
profit  tax  (including  changes  in  the 
application  of  the  energy  regulations), 
and  under  the  more  general  regulatory 
authority  contained  in  section  7805. 

Explanation  of  Provision 

Paragraph  (i)  of  §  150.4996-1,  prior  to 
amendment  by  this  document,  provided 
that  the  term  "property"  generally  has 
the  same  meaning  for  windfall  profit  tax 
purposes  as  it  had  under  the  energy 
regulations  (as  defined  in  former 
§  212.72  of  chapter  II.  title  10  of  the  Code 
of  Federal  Regulations),  i.e..  the  right  to 
produce  domestic  crude  oil.  which  arises 
from  a  lease  or  a  fee  interest,  as  of 
January  1. 1972.  However,  questions 
have  been  raised  about  certain  aspects 
of  the  definition  of  "property."  One  area 
of  inquiry  is  whether  the  determination 
of  the  geographical  boundaries  of  a 
property  is  made  without  regard  to 
whether  there  had  been  production  of 
crude  oil  from  a  particular  tract  or 
premises  before  January  1. 1972. 
Another  area  of  inquiry  is  whether  the 
instrument  transferring  the  right  to 
produce  crude  oil  must  contain  language 
referring  specifically  to  that  right  or 
whether  it  is  sufficient  that  the  right  be 
intrinsic  in  the  property  interest  itself. 
The  amendment  makes  it  clear  that,  as  a 
general  rule,  the  boundaries  of  the 
interest  [e.g..  leasehold  or  fee)  that 
included  the  right  to  produce  crude  oil 
as  that  right  existed  on  January  1, 1972, 
are  to  be  used  in  the  determination  of 
"property"  provided  such  right  was  in 
production  in  commercial  quantities  on 
that  date.  If  such  right  was  not  in 
production  in  commercial  quantities  on 
January  1, 1972.  the  determination  of 
"property"  is  generally  made  by 
reference  to  the  geographical  boundaries 
of  the  right  to  produce  crude  oil  when 
crude  oil  is  first  produced  thereafter  in 
commercial  quantities.  For  this  purpose 
the  term  "commercial  quantities"  has 
the  same  meaning  as  that  term  has  in 
proposed  §  51.4996-l(n).  See  the  notice 
of  proposed  rulemakmg  relating  to 
newly  discovered  oil  (LJR-224-81)  for  the 
content  of  proposed  §  51.4996-l(n)  (47 
FR  50306,  Nov.  5,  1982). 

The  amendment  also  makes  it  clear 
that  "property"  is  determined  without 
regard  to  the  nature  or  language  of  the 
instrument  transferring  the  right  to 
produce  crude  oil.  For  example, 
"property"  is  determined  by  a  right  to 
produce  crude  oil  without  regard  to 
whether  the  instrument  transferring  the 
right  18  an  oil  and  gas  lease,  a  fee 
instrument  containing  language  referring 


specifically  to  that  right,  or  a  fee 
instrument  in  which  the  right  to  produce 
minerals  is  intrinsic  to  the  right 
conveyed  by  that  instrument. 

The  amendment  reserves  for 
subsequent  publication  the  rules  relating 
to  the  recognition  of  separate  properties 
which  are  subject  to  a  single  right  to 
produce.  It  is  anticipated  that  the  rules 
to  be  provided  will  generally  follow  the 
rules  set  forth  in  FEA  Rul.  1977-1.  42  FR 
3682  (1977).  and  FEA  Rul.  1977-2,  42  FR 
4409  (1977).  These  rulings  deal  with 
properties  created  from  separate 
reservoirs,  noncontiguous  tracts,  very 
large  tracts,  or  created  for  special 
royalty  owner  and  severance  tax  ' 
accountability.  Also  reserved  for 
subsequent  publication  are  rules  relating 
to  unitizations. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Douglas  W.  Chamas  of 
the  Legislation  and  Regulations  Division 
of  the  Office  of  Chief  Counsel.  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects  in  26  CFR  150.4996-1 

Excise  tax.  Petroleum,  Crude  Oil 
Windfall  Profit  Tax  Act  of  1980. 

Adoption  of  Amendments  to  the 
Regulations 

PART  150— [AMENDED] 

Accordingly,  26  CFR  Part  150. 
Temporary  Excise  Tax  Regulations 
Under  the  Crude  Oil  Windfall  Profit  Tax 
Act  of  1980.  is  amended  by  revising 
paragraph  (i)  of  §  150.4996-1  to  read  as 
follows: 

§  150.4996-1     Definitions. 

*         •         *         *         • 

(i)  Property — (1)  In  general.  Except  as 
otherwise  provided  in  section  4988(b) 
(relating  to  the  net  income  limitation  on 
windfall  profit)  and  in  paragraphs  (i)  (3) 
and  (4)  of  this  section,  the  "property"  is 
determined  by  reference  to  the 
geographical  boundaries  of  the  right  to 
produce  crude  oil  as  such  right  existed 
on  January  1, 1972.  provided  such  right 
was  in  production  in  commercial 
quantities  (as  defined  in  paragraph  (n) 
of  §  51.4996-1  of  this  chapter)  on  that 
date.  If  such  right  was  not  in  production 
in  commercial  quantities  on  January  1. 
1972,  the  determination  of  "property"  is 
generally  made  by  reference  to  the 
geographical  boundaries  of  the  right  to 
produce  crude  oil  when  crude  oil  is  first 
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produced  thereafter  in  commprcis! 
quantities. 

(2)  Rii^ht  to  produce.  The  righi  to 
produce  crijde  oil  is  an  operating  or 
working  interest.  It  may  arise,  for 
example,  from  a  lease  or  subli'^.se  or 
from  a  deed  of  a  fee  intere.st, 

(3)  Srparcte properties  f'rrrr  'iingle 
n^^^hl  to  produce.  [Reserved] 

(4)  Cnit!zat!o.is.  [Reserved] 

(tj  Examples  The  provisions  of  this 
paragraph  may  be  illustrated  by  the 
following  examples  (references  in  the 
examples  to  production  of  ':r'jde  nil 
mean  production  in  commercial 
quantities): 

Example  (1).  \  purchased  land  in  ITW 
(rpcpiving  a  stancard  spt^cial  warrnnty  decdj 
iind  used  the  land  exciusAt'ly  for  fiirming 
Linti!  I!#i9  when  he  drilled  a  whI!  in  'he 
sui.thwest  portion  of  the  'and.  The  wi-ll  begin 
proi:uLir.g  crude  oil  in  19"0  and  is  stiil  in 
production.  In  197J  A  evpcuted  Four  oil  and 
^rts  li;ases  for  portions  of  the  land  none  of 
which  included  any  area  that  ever  had  a 
producing  well  and  each  of  which  besan 
producing  crude  oil  in  1981).  TTie  boundaries 
of  the  'property"  are  deleTni.ned  by  reference 
to  Ihc  geographical  boundaries  of  the  fee 
inteiesl  held  liy  A  on  January  1. 1972. 
ticcHuse  As  right  to  produce  crude  oil  on 
].inuary  1.  VJ"2.  was  in  production  on  that 

(iHtf. 

Example  12).  B  purchdsed  land  in  1960 
|ip'.eiving  a  standtird  special  warranty  deed) 
and  used  the  land  exclusivelv  fur  farrr.ing.  In 
V-r3  B  .sold  the  west  hdlf  of  the  land.  In  19"4 
B  drilled  a  well  in  the  northeast  portion  of  his 
land.  The  well  begin  producing  crude  oil  on 
February  1.  1974.  "Prpperty"  is  dt^lermined  by 
rcferr'nce  to  the  gcoe^'aphicil  lioundaries  of 
B  s  fee  interest  on  February  1.  1974.  because 
Ino.sc  are  the  geographical  boundaries  of  the 
right  to  produce  crude  oil  when  crude  oil 
was  first  produced.  Any  "property"  with' 
respect  to  the  land  sold  by  B  in  1973  will  be 
determined  by  rfefe.-ence  to  the  jjeogrHphical 
boundaries  of  the  right  or  rights  pursuant  to 
which  crude  oil  is  ultimately  produced 
thereon. 

Exan.ple  (.'H.  C  purrh.ised  land  in  19»i0 
(receiving  a  standard  special  warranty  deed) 
iind  used  the  land  exclusive'y  for  f.irm'ng.  In 
1H70  C  granted  an  oil  and  gas  lease  to  D  on 
the  entire  fee  interest.  In  197:i  D  drillnd  a  well 
in  'he  south  half  of  the  lr;nd,  T!;e  well  began 
producing  crude  oil  in  1973,  In  ltt74  D  granted 
an  oil  and  gas  subleaie  to  E  on  the  northjhalf 
of  his  lease.  E  drilled  a  well  arid  began    '. 
producing  crude  oil  in  197'},  "Property"  is 
(ii'termined  by  the  geographical  boundaries  of 
i)'s  lea=e  because  th.jse  are  the  geographical 
liii:indriries  of  the  right  to  produce  crude  oil 
v\  hen  cnide  oil  was  first  produced. 
Trcperty"  is  not  deterniinr-d  by  reference  to 
't:e  geographical  bounda'ins  of  E's  sublease 
ijf  (,duse  of  the  crude  nil  production  from  D's 
lease  prior  to  execution  of  the  suliloasc. 

Exnniple  (4)  On  December  31.  1971.  F 
g:  anted  an  oil  and  gas  lease  to  G  on  the  north 
tialf  of  his  fee  interest  and  an  oil  and  gas 
lease  to  H  on  the  south  half  of  hi.s  fee  interest. 
r.uh  lease  provided  that  dniiing  was  to 
I  ihTTience  within  j  years  or  thp  le.ise  would 


expire.  On  January  1,  19"3.  G  began  drilling  a 
well  in  the  land  subject  to  his  le.ise,  I'he  well 
t)i,--'dr.  producing  crude  oil  on  January  15. 
1973,  As  of  Decem't)er  31.  16"6.  no  well  hud 
been  drilled  on  the  land  subifct  to  Hs  lease 
and  H's  lease  expired.  Because  F  had  a'anfed 
a  lease  to  G  that  tr.-insferred  to  G  before 
lanuary  1,  1972.  the  right  to  pioduce  crude  oil. 
the  "property"  is  de'errrined  by  reference  to 
ihe  geographical  boundanes  of  G's  lease.  G's 
lease  was  a  right  to  produce  crude  oil 
pursuant  to  wluch  'he  first  production  of 
crude  oil  after  January  1.  1972.  occurred.  Thus 
the  boundHries  of  G's  lease  in  1973  constitute 
the  "prpperty"  for  purposes  of  the  windfall 
profit  tax,  "Property"  is  not  determined  by 
reference  to  the  geographical  boundanes  of 
H's  lease  because  no  crude  oil  was  produced 
pursuant  to  that  nght  to  produce  crude  oiL 
.Also  "propertv"  is  not  determined  by 
reference  to  the  geographical  boundaries  of 
that  portion  of  Fs  fee  interest  not  subject  to 
G's  lease  (upon  expiration  of  H's  lease) 
because  no  crude  oil  has  been  produced 
pursuant  to  that  right^o  produce  crude  oil. 

Example  (51.  Assurrte  the  same  facts  as  in 
example  (41  except  that  on  December  31. 
1973,  H  granted  an  oil  and  gas  sublease  to  I 
on  the  west  half  of  his  lease  and  an  oil  and 
gas  sublease  to  I  on  the  east  half  of  his  lease 
Under  each  oil  and  gas  sublease  drilling  was 
to  conmence  on  the  land  subject  to  the 
sublease  within  3  years  ur  the  sublea.se 
would  expire.  J  drilled  a  well  during  Februar\ 
of  19'4  which  began  producing  crude  nil  that 
month.  No  production  occurred  on  Ps 
sublease  by  December  31. 1976,  and,  at  thiii      ^ 
lime.  Fs  sublease  expired.  Because  H's  leastr 
did  not  produce  crude  oil  before  H  granted  oil 
and  gas  subleases  to  1  and  f.  "property"  is 
determined  by  reference  to  the  geographical 
boundaries  of  J's  sublease,  fs  sublease  was  a    • 
right  to  produce  crude  oil  pursuant  to  which 
crude  oil  was  actually  produced.  "Property" 
is  not  determined  by  reference  to  ihe 
geographical  bt^undaries  of  I's  sublease 
because  the  sublease  expired  before  crude  oil 
WHS  produced  pursuant  to  thai  right  to 
prt^Juce.  "Property"  is  not  determined  by 
refrfence  to  the  geographical  boundanes  of 
that  portion  of  Ms  lease  that  was  not  subject 
lo  fs  sublease  (land  formerly  subject  to  Fs 
sublease)  because  crude  oil  was  not 
produced  pursuant  to  H's  right  to  produce 
crude  oil  therefrom  after  the  expiration  cf  Fs  ^ 
sublease.  As  in  example  (4)  another 
property"  is  dntfrmined  by  reference  to  the 
geographical  boundories  of  G's  lea.se. 

Example  (6/.  Assume  the  same  facts  as  in 
example  (,"i)  except  that  on  Januarj  1, 1977,  H 
granted  an  oil  and  gas  sublease  to  K  of  ihe 
portion  of  his  lease  that  was  formerly  subject, 
to  Fs  sublea.se.  Under  the  sublease.  K  was  to 
commence  drilling  within  1  year.  K  drilled  a 
well  during  May  of  1977  which  began 
producing  crude  oil  that  month  "Property"  is 
determined  by  reference  to  Ihe  geographical 
boundaries  of  K's  sublease  because  there 
was  no  crude  oil  production  pursuant  lo  H's 
lease  before  H  granted  oil  and  gas  subleases 
lo  I  and  J  nor  was  there  cnide  oi!  production 
pursuant  to  I's  sublease  before  it  expired. 
***** 

There  is  need  for  immpdiate  guidance 
v\ilh  respect  to  the  provisions  contained 
in  this  Treasury  decision.  Fcr  this 


reason,  it  is  found  :.TiprdLiica!ile  to  issue 
if  with  notice  and  pc*^;  i   pi-ocedure 
under  subsection  ('"  i  if  sei  turn  5,S.J  nl 
title  5  of  the  I  '■:  !•  ■.:  S'.iii  ■-  (  .:iie  or 
subject  to  the  ellec'..e  uaic  limitation  of 
subsection  (d)  of  that  section. 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  sections  4997 
and  7805  of  title  26  of  the  United  States 
Code  (94  Stat.  230  and  68A  Stat.  917;  26 
LI.S.C.  4997  and  7B05). 
Roscoe  L.  Egger.  )r.. 
Commissioner  of  Internal  Revenue.  ■ 

Approved:  October  22. 1982. 
|ohn  EL  Chapoton, 
Assistant  Secretary  of  the  Treasury. 

|FR  Uoc  aZ-'JOINB  Filed  11-5-42:  4:29  pn| 
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VETERANS  ADMINISTRATiQN 

38CFR  Part  1 

Disriterrricrts  Fr.3m  Nationa' 
CCiieteries;  Ccnscit  and  Ncla;  izaiion 
Requirements 

agency:  Veterans  Administration. 
ACTION:  Final  regulation. 

summary:  The  Veterans  Administration 
(VA)  is  changing  its  regulation  on 
disinterments  from  national  cemeteries, 
to  require  that  a  request  for  disinterment 
include  the  consent  of  all  living 
immediate  family  members  over  their 
notarized  signatures  as  well  as  the 
notarized  statement  of  the  requester 
stating  that  all  close  living  relatives 
have  given  consent.  The  change  is  being 
made  because  close  living  relatives  cTnd 
immediate  family  members  have  later 
protested  the  disinterment.  This  change 
is  expected  to  eliminate  the  problem. 

DATE:  This  regulation  is  pffective 
Ictobcr  26,  1982. 
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FOR  FURTHER  INFORMATION  CONTACl: 

Sunja  McCunibs.  Department  of 
Memerial  Affairs  (40^-  Veterans  , 
Administration,  810  Vermont  Avejiue, 
NW,  Washington,  DC  20420.  (202)  3fi9- 

suppterjiENTARY  information:  Onjime 
2,  1982,  the  proposed  regulation  was 
printed  on  pages  23954  and  2395.')  of  the 
Federal  Register  (47  FR  23954-23955).  A 
30-day  commsnt  period  was  provided. 
The  fvvo  responses  received  during  the 
comment  period  contained  several 
suggested  changes.  Each  suggested 
change  was  contained  on  its  individual 
merit;  however,  neither  of  the  suggested 
changes  wtas  incorporated  into  the  final 
regulation. 

TTie  first  respondent  proposed  that  the 
regulation  read that  the  authority 
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of  the  living  legal  spouse  be  the  only 
consent  and  signature  required  from  its 
immediate  family.  However,  if  no  legal 
spouse  is  alive,  the  consent  and 
signature  of  other  immediate  family  may 
be  required.  Such  consent  should  be 
defined  in  a  reasonable  descending 
order  based  upon  accepted  standards  of 
family  definition."  The  individual  also 
recommended  "*  *  *  that  the  proper 
authorities  need  to  be  contacted 
concerning  vital  records  regulations  in 
order  to  obtain  the  opinion  of  various 
state  registrars.  This  is  offered  in  order 
to  provide  comparable  and  compatible 
public  service  at  the  state  or  national 
level." 

The  regulation  was  not  changed  to 
incorporate  these  comments  for  the 
following  reasons.  The  VA  has 
experienced  many  cases  in  which 
children  have  protested  the  disinterment 
of  their  mother,  or  father,  when  the 
decedent's  legal  spouse  authorized  the 
disinterment.  There  have  also  been 
many  cases  where  a  brother,  or  sister. 
has  protested  the  disinterment  of 
another  sibling  when  the  mother,  or 
father,  authorized  the  disinterment.  The 
VA  does  not  wish  to  become  involved  m 
family  disputes.  The  problems  we  have 
experienced  here  can  be  avoided  by 
obtaining  the  consent  and  signature  of 
all  living  immediate  family  members 
prior  to  permitting  the  disinterment. 

The  next  of  kin  are  responsible  for 
making  and  paying  all  expenses  for  a 
disinterment.  These  arrangements 
include  compliance  with  local  and  state 
health  laws  or  regulations,  engagement 
of  a  funeral  director  to  accomplish  the 
disinterment,  and  recasketing  the 
remains  (if  necessarj')-  The  VA  does  not 
make  anangements  in  behalf  of  the  next 
of  kin  for  a  disinterment. 

The  second  respondent  commented  on 
several  items  contained  in  the 
regulation.  These  comments  have  been 
summarized  as  follows:  "By  way  of 
general  comment,  it  would  apppear  that 
the  VA  is  trying  to  make  disinterment  as 
difficult  as  possible  for  the  family  of  a 
deceased  veteran.  In  most  instances,  it 
is  more  difficult  to  disinter  human 
remains  from  a  veterans  cemetery  than 
it  is  from  other  cemeteries."  The 
respondent  also  stated  "  *   *  the 
proposed  definition  of  immediate  family 
member  as  found  in  §  1.621  is  too  broad 
and  conflicts  with  many  state  statutory 
provisions  on  disinterment.  The  problem 
is  that  it  includes  two  classes  of  family 
members — the  surviving  and  not 
remarried  spouse  and  children.  The 
effect,  of  this  defintion  is  that  approval 
must  be  obtained  from  two  distinct 
classes."  The  respondent  suggested  that 
immediate  family  members  be  redefined 


to  limit  its  application  to  one  class  of 
family  member  and  that  it  list  an  order 
of  preference.  The  respondent  further 
stated  that  "*   *   *  the  proposed 
requirement  that  requests  for 
disinterment  be  accompanied  by  a  full 
statement  of  reasons,  as  prescribed  in 
§  1.621(b|(l),  is  repugnant  to  a 
democratic  society  and  constitutes  an 
invasion  of  privacy."  "In  addition  to 
constituting  an  invasion  of  priva'^Cy,  the 
proposed  regulation  further  provides 
that  ■*   *  *  disinterments  will  be 
permitted  only  for  cogent  reasons  *  '  *" 
In  effect  the  VA  establishes  itself  as  the 
judge  of  whether  a  family's  motives  are 
acceptable  to  the  government."  The 
respondent  "*  *,*  strongly  recommends 
that  any  requirement  for  information 
about  the  reasons  or  motives  for 
disinterment  be  deleted  and  the  VA  only 
seek  information  about  the  location  of 
the  reinterment."  The  respondent 
commented  that  "*   *   *  the  proposed 
requirement  that  each  signature  be 
notarized,  as  found  in  §  1.621(b)(2), 
presents  significant  procedural 
impediments  to  families  seeking 
disinterment  from  a  national  cemetery 
as  long  as  the  definition  of  immediate 
family  members  remain  as  proposed." 
The  respondent  also  commented  "*   *  * 
that  the  VA  adopt  a  disinterment  from 
national  cemetery  regulation  that  defers 
to  state  statutory  prov  isions.  In  so  doing, 
the  possibility  of  conflict  and  confusion 
between  state  laws  regarding  ownership 
of  human  remains  would  be  avoided 
and  the  insensitivity  of  the  present 
requirements  would  be  removed." 

The  regulation  was  not  changed  to 
incorporate  the  above  comments  and 
recommendations  for  the  following 
reasons.  Public  Law  93^3.  enacted  by 
Congress  in  September  1973,  authorized 
the  VA  to  establish  and  maintain 
national  cemeteries  for  the  burial  of 
eligible  veterans  and  their  dependents. 
Congress  did  not  provide  for 
disinterments  under  Public  Law  93-43.  A 
disinterment  is  not  a  veteran's  burial 
benefit.  The  VA  considers  all  burials  in 
national  cemeteries  to  be  permanent - 
and  final  and  a  disinterment  is 
authorized  only  for  the  most  compelling 
reasons.  The  VA  does  not  become 
involved  with  family  disputes  and  to 
avoid  any  problem  it  is  necessary  to 
obtain  the  consent  and  signature  of  all 
immediate  family  members  prior  to 
authorizing  a  disinterment.  The  VA  will 
abide  by  decisions  of  local  courts 
whenever  family  disputes  are  brought 
before  such  tribunal. 

National  cemeteries  are  under  the 
jurisdiction  of  the  VA.  Public  Law  93-43 
granted  the  Administrator  of  the  VA 
authority  to  make  all  rules  and 


regulations  which  are  necessary  or 
appropriate  to  carry  out  the 
responsibilities  of  administering 
national  cemeteries.  The  VA,  therefore, 
would  not  defer  disinterments  from 
national  cemeteries  to  state  statutory 
provisions. 

The  Administrator  has  determined 
that  this  regulation  is  nonmajor  in 
accordance  with  Executive  Order  12291, 
Federal  Regulation.  The  Administrator 
hereby  certifies  that  this  proposed 
amendment  will  not,  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b).  this 
proposed  rule  is  therefore  exempt  from 
the  initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604.  The  reason  for  this  certification 
is  that  these  regulations  apply  almost 
exclusively  to  individual  veterans  and 
their  survivors.  They  will  have  no 
significant  impact  on  small  entities  (i.e.. 
small  business,  small  private  profit  and 
nonprofit  organizations,  and  small 
governmental  jurisdictions). 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  Number  for 
disinterment  of  remains  from  national 
cemeteries. 

Information  collection  requirements 
contained  in  this  regulation  (§  1.621) 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (P.L  96-511)  and  have  been 
assigned  OMB  control  number  2900- 
0365. 


List  of  Subjects  in  38  CFR  Part  1 

Cemeteries.  Claims.  Government 
property.  Veterans. 

The  proposed  regulations  are  hereby 
adopted  as  final  and  are  set  forth  below. 

Approved:  October  26.  1982. 
By  direction  of  the  Administrator.     I 
Everett  Alvarez,  Jr., 

Deputy  Adnnnistrator.  ' 

PART  1— GENERAL  PROVISIONS 

38  CFR  1.621  is  amended  by  revising 
paragraphs  (a)  and  (b)  to  read  as 
follows: 

§  1.621    Disinterments  from  national 
cemeteries. 

(a)  Interments  of  eligible  decedents  in 
national  cemeteries  are  considered 
permanent  and  final.  Disinterments  will 
be  permitted  only  for  cogent  reasons 
and  then  only  with  the  prior  written 
authorization  of  the  Chief  Memorial 
Affairs  Director.  Disinterments  from  a 
national  cemetery  will  be  approved  only 
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when  all  living  immediate  family 
members  of  the  decedent,  to  include  the 
person  who  initiated  the  interment 
(whether  or  not  he  or  she  is  a  menber  of 
the  immediate  family),  give  their  written 
consent,  or  when  a  court  order  or  state 
instrumentality  of  competent  jurisdiction 
directs  the  disinterment.  "Immediate 
family  members"  are  defined  as 
surviving  spouse,  if  not  married,  all 
adult  children  of  the  decedent, 
appointed  guardian(s)  of  minor  children, 
the  appointed  guardian  of  t^ie  surviving 
unremarried  spouse  or  of  the  adult 
child(ren)  of  the  decedent.  When  the 
person  who  initiated  the  interment  is  the 
remarried  spouse,  his  or  her  written 
consent  will  not  be  required.  In  the 
absence  of  a  surviving  unremarried 
spouse  and  children,  the  decedent's 
parents  will  be  considered  "immediate 
family  members."  (38  U.S.C.  1004) 
(b)  All  requests  for  authority  to 
disinter  remains  will  be  submitted  on 
VA  Form  40-^970,  Request  for 
Disinterment,  and  will  include  the 
following  information: 

(1)  A  full  statement  of  reasons  for  the 
proposed  disinterment. 

(2)  Notarized  statements  by  all 
eligible  living  immediate  family 
members  of  the  decedent,  to  include  the 
person  who  initiated  the  interment 
(whether  or  not  he  or  she  is  a  member  of 
the  immediate  family),  that  they  consent 
to  the  proposed  disinterment, 

(3)  A  notarized  statement,  by  the 
person  requesting  the  disinterment  that 
those  who  supplied  affidavits  comprise 
all  the  living  immediate  family  members 
of  the  deceased.  (38  U.S.C.  1004) 
(Approved  by  the  Office  of  Management 
and  Budget  under  0MB  control  number 
2900-0365.) 
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38  CFR  Part  17 

Medical  Benefits;  Recovery  of  the  Cost 
of  Certain  Heaith  Care 

AGENCY:  Veterans  Administration. 
action:  Final  regulations. 

SUMMARY:  The  Veterans  Administration 
is  amending  its  Medical  Series  of 
regulations  to  provide  for 
reimbursement  of  medical  costs  in 
certain  cases.  The  Veteran's  Health 
Care,  Training,  and  Small  Business  Act 
of  1981  provides  statutory  authority  for 
seeking  reimbursement  for  care  and 
services  furnished  veterans  for  a 
nonservice-connected  disability  where 
entitlement  to  such  are  exists  under 
workers'  compensation  plans  or 
programs,  uninsured  motorists' 


insurance  or  a  Uniform  Crime  Victims 
Reparation  statute.  The  Act  also 
requires  that  the  Administrator 
prescflbe  regulations  for^ti^termining  the 
rpdsoniihle  cost  of  such  care  and 
srrvice. 

DATE:  These  regulations  are  effective 

October  26, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  F.  Fleckenstein  (202)  389-2851. 

SUPPLEMENTARY  INFORMATION:  This 

regulation  implements  Section  629  of 
Title  38,  United  States  Code,  as  added 
by  Public  Law  97-72.  The  United  States 
has  the  right  to  recover  the  reasonable 
cost  of  care  and  services  provided  a 
veteran  for  a  nonservice-connected 
disability  from  a  State,  or  political 
subdivision  of  a  State,  employer, 
employer's  insurance  carrier,  or 
automobile  accident  reparations 
insurance  carrier  to  the  extent  that  the 
veteran,  or  the  provider  of  care  and 
services  to  the  veteran,  would  be 
eligible  to  receive  reimbursement  or 
indemnification  for  such  care  and 
services  if  the  care  and  ser\-ices  had  not 
been  furnished  by  a  department  or 
agency  of  the  United  States.  The  amount 
that  may  be  recovered  by  the  United 
States  may  not  exceed  the  lesser  of  (1) 
an  amount  equal  to  the  reasonable  cost 
of  the  care  and  services  furnished  the 
veteran  or  (2)  the  maximum  amount 
specified  by  the  law  of  the  State  or 
political  subdivision  concerned  or  by 
any  relevant  contractual  provision  to 
which  the  veteran  was  a  party  or  was 
subject.  Effective  with  the  enactment  of 
Public  Law  97-72  on  November  3.  1981, 
the  Veterans  Administration  has 
statutory  authority  to  recover 
reasonable  costs  of  care  and  services 
from  workers'  compensation  plans  or 
programs,  uninsured  motorists' 
insurance,  or  a  Uniform  Crime  Victims 
Reparation  Act. 

On  pages  35013  amd  35014  of  the 
Federal  Register  of  August  12,  1982, 
proposed  regulations  were  published  for 
Title  38,  Code  of  Federal  Regulations, 
§17. 62(h).  Interested  persons  were  given 
30  days  to  submit  comments, 
suggestions  or  recommendations.  No 
comments  were  received  regarding  the 
proposed  regulations.  The  proposed 
regulations  are  hereby  adopted  without 
change  and  are  set  forth  below. 

The  Agency  Head  has  determined  that 
these  revisions  to  VA  regulations  are 
nonmajor  in  accordance  with  the 
requirements  of  Executive  Order  12291, 
Federal  Regulation.  The  Administrator 
hereby  certifies,  as  required  by  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354),  that  these  revisions  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 


because  recovery  of  medical  care  costs 
in  these  situations  has  been,  and  still  is 
being  pursued  under  existing  VA 
regulations.  This  regulation  simply 
implements  new  Federal  statutory 
authority  to  recover  such  costs  and 
provides  the  method  by  which  these 
charges  are  set.  That  method  for 
computing  charges  is  unchanged  from 
the  present  V.'\  practice. 

List  of  Subjects  in  3«  CFR  Pari  17 

Alcoholism,  Claims,  Dental  health. 

Drug  abuse.  Foreign  relations, 
Government  contracts,  Grant 
programs — health.  Health  care.  Health 
facilities,  Health  professions,  Medical 
devices.  Medical  research.  Mental 
health  programs.  Nursing  homes, 
Philippines,  Veterans. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers;  64.009,  64.010,  64.011. 
64.012,  and  64.013) 

Approved;  October  26, 1982. 

By  direction  of  the  Administrator, 
Everett  Alvarez,  Jr., 
Deputy  Administrator. 

PART  17— MEDICAL 

A  new  paragraph  (h)  is  added  to 
*?  17  62  to  read  as  follows: 

§  17.62     Charges  tor  care  or  services. 

«         •         «         «         • 

(h)  Furnished  for  nonservice 
connected  disabilities. 

(1)  Charges  at  rates  prescribed  by  the 
Administrator  shall  be  made  for 
inpatient  or  outpatient  care  and  services 
rendered  a  veteran  for  nonservice 
connected  disabilities. 

(i)  Incident  Jo  the  veteran's 
employment  snd  the  disability  is 
covered  under  a  workers'  compensation 
law  or  plan  that  provides  reimbursement 
or  indemnification  for  the  cost  of  such 
care  and  services. 

(ii)  As  the  result  of  a  motor  vehicle 
accident  in  a  State  which  requires 
automobile  accident  reparations 
insurance,  or 

(iii)  As  the  result  of  a  crime  of 
personal  violence  that  occurred  in  a 
State,  or  a  political  subdivision_of  a 
State,  in  which  a  person  so  injured  is 
entitled  to  receive  health  rare  and 
services  for  that  injury  at  the  expense  of 
the  State  or  subdivision. 

(2)  The  method  for  computing  charges 
for  Veterans  Administration  medical 
care  and  ser\'ices  is  tiased  on  the 
Veterans  Administration  Cost 
Distribution  Report,  which  sets  forth  the 
actual  basic  costs  and  per  diem  rates  by 
type  of  inpatient  care  and  outpatient 
\isit.  Factors  for  depreciation  of 
buildings  and  equipment  and  Central 
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Office  overhead  are  added,  based  on 
Veterans  Administration  accxiundng 
manual  instructjona.  Additional  factors 
are  added  for  interest  on  capital 
investment  and  for  standard  fringe 
benefit  costs  covering  Government 
employee  retirement  and  disability 
costs.  The  current  year  billing  rates  are 
projected  on  prior  year  actual  rates  by 
applying  the  budgeted  percentage 
increase  with  an  additional  allowance 
for  the  civilian  pay  raise.  The  amount 
that  may  be  recovered  may  not  exceed 
the  lesser  of 

fi)  An  amount  equal  to  the  reasonable 
cost  of  the  c#re  and  services  furnished 
the  veteran,  or 

(ii)  The  maximum  amount  specified  by 
the  law  of  the  State  or  political 
subdivision  concerned  or  by  any 
relevant  contractual  provision  to  which 
the  veteran  was  party  or  was  subject. 
(38  U.S.C.  629,  Pub.  L.  97-72) 

1)8  use,  210(c|) 

TR  0,x;  S2-30912  Fllsd  11-9-82.  «:4S  jm| 
BILLING  COOE  S320-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52  | 

IA-5-FRL— 2212-2(b)] 

Approval  and  Promulnation  of 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  Protection 

Agency  fEPA). 

action:  Partial  withdrawal  of  final 

rulemaking. 

SUMMARY:  On  November  24. 1981.  the 
Indiana  .Air  Pollution  Control  Board 
submitted  revisions  to  the  ozone  and 
total  suspended  particulate  fjortions  of 
Its  State  Implementation  Plan  (SIP).  The 
revisions  are  in  the  form  of  operating 
permits  for  feffboat.  Incorporated. 
|°ffersonville;  Tecumseh  Pipe  Line 
Company,  Schererville;  and  Wayne 
TransportatiorciJjvision  of  Wayne 
Corpor.ition.  Richmond.  On  June  22,  1982 
(47  FR  2b832;,  EPA  announced  the 
availability  of  these  revisions  and 
approved  the  permits  as  a  revision  to 
the  Indiana  SIP.  EPA  subsequently 
received  a  request  for  an  opportunity  to 
submit  an  adverse  or  critical  comment 
on  this  approval  of  the  operating  permit 
for  Jeffboat.  incorporated  Accordingly, 
EPA  is  today  withdrawing  its  .approval 
of  this  revision  for  Jeffboat. 
Incorporated.  EPA  approval  of  the 
emission  limits  for  Tecumseh  Pipe  Line 
Company  and  Wayne  Transportation 
Division  remain  in  effect.  Elsewhere  m 
today's  Federal  Register,  EPA  is 
proposing  to  approve  the  leffboat. 


Incorporated,  revision  and  providing  an 

opportunity  to  comment  on  the  proposed 

approval. 

EFFECTtVE  DAT€:  This  final  rulemaking  is 

t'ti.ctive  on  .November  10,  1982. 

ADDRESSES:  Copies  of  the  SIP  revision 

are  available  for  inspection  at  the 

following  ddtirpsses: 

The  Office  of  the  Federal  Register,  1100 

L  Street  NW.,  Room  8401, 

Washington,  D.C.  20408 
Environmental  Protection  Agency,  Air 

Programs,  Branch.  Region  V.  230  South 

Dearborn  Street,  Chicago,  Illinois 

60604 
Environmental  Protection  Agency, 

Public  Information  Reference  Unit,  401 

M  Street  SW.,  Washington,  D.C.  20460 
Irivliana  Air  Pollution  Control  Division, 

Indiana  State  Board  of  Health,  1330 

West  Michigan  Street,  Indianapolis, 

Indiana  46206 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Reinders  (312)  886-6034. 
SUPPLEMENTARY  INFORMATION:  On 
November  24,  1981,  the  Indiana  Air 
Pollution  Control  Board  submitted 
fpvisions  to  the  ozone  and  total 
suspended  particulate  portions  of  its 
State  l/nplementation  Plan  (SIPj.  The 
revisions  are  in  the  form  of  operating 
permits  for  jeffboat.  Incorporated, 
jpffersonviile:  Tecumseh  Pipe  Line 
Company. ^chererville:  and  Wayne 
Transportation  Division  of  Wayne 
Corporation,  Richmond.  On  June  22,  1982 
(47  FR  26832).  EPA  announced  the 
availablihty  of  these  revisons  and 
approved  the  permits  as  revisions  to  the 
Indiana  SIP.  The  reader  is  referred  to  47 
FR  26832  for  further  information  about 
the  revision. 

In  the  approval  notice  of  June  22.  1982, 
¥.P.\  advised  the  public  that  it  was 
dffprrmg  the  effective  date  of  its 
approval  for  60  days,  until  August  23, 
1982.  to  provide  an  opportunity  for  the 
public  to  submit  comments  on  the 
rpvision.  EPA  also  announced  that,  if 
within  30  days  of  the  publication  of  the 
notice  of  approval  we  received  notice 
that  someone  wanted  to  submit  an 
adverse  or  critical  commen'  we  would 
withdraw  the  approval  and  begin  a  new 
rule  by  proposing  action  and 
establishing  a  30-day  comment  period. 

EPA  has  received  notice  that  a 
member  of  the  public  wants  to  submit 
an  adverse  or  critical  comment  on  the 
revision  pertaining  to  [effboat, 
Incdrporated,  in  jeffersonville. 
Therefore,  in  accordance  with  the 
procedure  described  above,  EPA  is 
today  withdrawing  its  June  22,  1982, 
approval  of  the  operating  permit  for 
jpffboat.  Incorporated.  Elsewhere  in 
today  s  Federal  Register,  EPA  is 
proposing  to  approve  this  permit  as  a 


SIP  revision  and  establishing  a  30-day 
comment  period  on  its  proposed 
approval.  EPA's  June  22, 1982,  approval 
of  emission  limits  for  Tecumseh  Pipe 
Line  and  Wayne  Transportation 
Division  remain  in  effect.  EPA's 
approval  of  these  limits  were  effective 
as  of  August  23,  1982. 

EPA  is  withdrawing  this  action 
without  providing  prior  notice  or 
opportunity  to  comment.  EPA  finds  that 
it  has  good  cause  within  the  meaning  of 
5  U.S.C.  553(b)  to  proceed  without  notice 
and  comment.  Notice  and  comment 
would  be  impracticable  because  EPA 
needs  to  withdraw  its  approval  as 
quickly  as  possible  in  order  to  consider 
the  comments  which  members  of  the 
public  wanHo  submit.  Moreover,  further 
notice  is  not  necessary  because  EPA  has 
already  informed  the  public  that  it 
would  follow  this  procedure  if  it 
received  a  request  for  an  opportunity  to 
comment.  (See  46  FR  41051  and  46  FR 
44477.)  For  the  same  reason,  EPA  finds  it 
has  good  cause  under  5  U.S.C.,553(b)  to 
make  this  withdrawal  immediafsly 
effective. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major",  The  Office  of 
Management  and  Budget  has  exempted 
this  rule  from  the  requirements  of 
Section  3  of  Executive  Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
I  lydrocarbons.  Intergovernmental 
relations. 

This  notice  is  issued  under  authority 
of  sections  110  anH  172  of  the  Clean  Air 
Act,  as  amended  (42  U.S.C.  7410  and 
7502). 

Dated:  .November  3.  1982. 
Anne  M.  Gorsuch, 

Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  I.  Part  52  is 
amended  as  follows: 

1.  Section  52.770(c)  is  amended  by 
revising  subparagraph  (32)  as  follows: 

§  52.770    Identification  of  plan. 
*         ►         •         *         * 

(c)  *  *  • 

(32)  On  November  24, 1981,  Indiana 
submitted  site  specific  emission 
limitations  for  Tecumseh  Pipe  Line 
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Company.  Schererville;  and  Wayne 
Transportation  Division.  Richmond. 

|FR  Doc  82-3»)::f'ii'd  n-<l~S2  H4S.ini 
WLUNG  CODE  6560-SO-M 

40  CFR  Parts  60  and  61 
(A-4-FRL  2239-5) 

Standards  of  Performance  for  New 
Stationary  Sources,  National  Emission 
Standards  for  Hazardous  Air 
Pollutants;  Florida:  Delegation  of 
Authority 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  These  amendments  institute 
address  changes  for  reports  and 
applications  required  from  operators  of 
certain  sources  subject  to  Federal 
regulations.  EPA  has  delegated  to  the 
State  of  Florida  authority  to  administer 
and  enforce  40  CFR  Part' 60  (Standards 
of  Performance  for  New  Stationary 
Sources)  and  40  CFR  Part  61  (.Natichnal 
Emission  Standards  for  Hazardous  Air 
Pollutants).  These  amendments  provide 
that  all  reports,  requests,  applications, 
submittals,  and  communications 
required  by  these  Federal  standards  will 
now  be  sent  to  the  State. 
EFFECTIVE  DATE:  June  10. 1982. 
ADDRESSES:  Copies  of  the  Florida 
request  and  EPA's  delegation  letter  may 
be  examined  during  normal  business 
hours  at  the  following  locations: 
Air  Planning  Section,  FP.\,  Region  I\'. 
345  Courtland  Street  \'E..  Atlanta. 
Georgia  30365 
Bureau  of  Air  Quality  Management. 
Florida  Department  of  Environmental 
Regulation,  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road. 
Tallahassee,  Florida  32301 
All  requests,  reports,  applications. 
submittals,  and  other  communications 
required  by  the  Federal  standards  listed 
below  should  be  sent  to  the  Florida 
address  rather  than  to  EPA  Region  IV. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Barry  Gilbert,  Air  Management 
Branch.  Environmental  Protection 
Agency,  Region  IV,  345  Courtland  Street 
NE.,  Atlanta.  Georgia  30365,  phone  404/ 
881-3286. 

SUPPLEMENTARY  INFOflMATION:  EPA 
reviewed  the  pertinent  laws  of  the  State 
of  Florida  and  the  rules  and  regulations 
thereof,  and  determined  that  they 
provide  an  adequate  and  effective 
procedure  for  implementation  of  the 
NSPS  and  NESHAPS  by  the  State  of 
Florida.  Therefore,  pursuant  to  Section 


in  of  Pub.  L.  91-604  (1970)  as  amended 
by  Pub.  L.  95-95  (1977),  the  Clean  Air 
Act  (CAA)  as  amiended.  we  delegated 

our  primary  authority  for 
implementation  and  enforcement  of 
NSPS  and  NESHAPS  to  the  State  of 
Florida  as  follows; 

A.  Responsibility  for  all  sources 
located  or  to  be  located  in  the  State  of 
Florida  subject  to  the  Standards  of 
[Performance  for  New  Stationary 
Sources  promulgated  in  40  CFR  Part  bO 
and  amendments  thereto  as  published  in 
the  Federal  Register  as  of  the  date  of  the 
State's  request  (May  19.  1982).  The 
categories  of  new  sources  covered  by 
this  responsibility  are:  Fossil-Fuel  Fired 
Steam  Generators  (D);  Incinerators  (E); 
Portland  Cement  Plants  (F):  Nitric  Acid 
Plants  (G):  Sulfuric  Acid  Plants  (H); 
Asphalt  Concrete  Plants  (I);  Petroleum 
Refineries  (J);  Storage  Vessels  for 
Petroleum  Li(]uids  (K);  Secondary  Lead 
Smelters  (L);  Secondary  Brass  &  Bronze 
i'lants  (M):  Iron  &  Steel  Plants  (N); 
Sewage  Treatment  Plants  (O); 
Phosphate  Fertilizer  Industry — Wet 
Proci  ss  Phosphoric  Acid  Plants  (T). 
Supcrphosphoric  Acid  Plants  [L'j. 
Diammonium  Phosphate  Plants  (V). 
Triple  Superphosphate  Plants  (W),  and 
Granular  Triple  Superphosphate  Storage 
Facilities  (X);  Ferroalloy  Production 
Facilities  (Z):  Steel  Plants:  Electric  Arc 
Furnaces  (AA):  Grain  Elevators  (DD): 
Gas  Turbines  (GG):  Automobile  &  Light- 
Duty  Truck  Coating  Operations  (MM); 
and  Ammonium  Sulfate  Manufacture 
(PP). 

B.  Responsibility  for  all  sources 
located  or  to  be  located  in  the  State  of 
Florida  subject  to  the  National 
Emis.«ions  Standards  for  Hazardous  Air 
Pollutants  promulgated  in  40  CFR  Part 
61  and  amendments  thereto  as 
published  in  the  Federal  Register  as  of 
the  date  of  the  State's  request  (May  19. 
1982),  The  categories  of  new  sources 
covered  by  this  responsibility  are: 
.■\sbestos  (B):  Beryllium  (C):  Beryllium 
Rocket  Motor  Firing  (D);  Mercury  (E). 
and  Vinyl  Chloride  (F). 

C.  This  delegation  is  based  upon 
several  conditions  which  are  listed  in 
our  June  10, 1982,  letter  of  delegation. 

The  Regional  Administrator  finds 
good  cause  for  foregoing  prior  public 
notice  and  for  making  this  rulemaking 
effective  immediately  in  that  it  is  an 
administrative  change  and  not  one  of 
substantive  content.  No  additional 
substantive  burdens  are  imposed  on  the 
parties  affected.  The  delegation  which  is 
reflected  by  this  administrative 
amendment  was  effective  on  June  10. 
1982,  and  it  serves  no  purpose  to  delay 
the  technical  change  of  this  addition  of 


the  state  address  to  the  Code  of  Federal 
Regulations. 

The  Office  of  Management  and  Budget 
has  exempted  this  regulation  from  the 
OMB  review  requirements  of  Section  3 
of  Executive  Order  12291. 

List  of  Subjects  in  40  CFR  Parts  60  and 
61 

Air  pollution  control.  Aluminum, 
Ammonium  sulfate  plants,  Asbestos. 
Bervllium,  Cement  industry.  Coal, 
Copper,  Electric  power  plants.  Glass  and 
glass  products.  Grains,  Hazardous 
materials,  Intergovernmental  relations. 
Iron.  Lead,  Mercury,  Metals,  Motor 
vehicles.  Nitric  acid  plants,  Paper  and 
paper  products  industry.  Petroleum, 
Phosphate,  Sewage  disposal  Steel, 
Sulfuric  acid  plants.  Vinyl  chloride, 
Waste  treatment  and  disposal.  Zinc. 

(Sees.  101. 110,  111,  112,  301,  Clean  Air  Act.  as 
amended.  (42,  U.S.C.  7401.  7411,  7412.  7601)) 

Dated  October  26. 1982. 
Charles  R   leter. 
Regional  Administrator 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

Part  60  of  Chapter  I,  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

In  §  60.4,  paragraph  (b](K]  is  added  as 

follows: 

§  60.4     Address. 

«  «  •  «  • 

(b)  •  *  * 

|K)  Bureau  of  Air  Quality  Management, 
Department  of  Environmental  Regulation, 
Twin  Towers  Office  Building,  2600  Blair 
Stone  Road.  Tallrfhassee.  Florida  32301. 

PART  61— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS 

Part  61  of  Chapter  I.  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

In  §  61.04,  paragraph  (b)(K)  is  added 

as  follows: 

§61.04    Address. 

•  •  ■  •  • 

(b)  •  *  • 

(K)' Bureau  of  Air  Quality  Management, 
Department  of  Environmental  Regulation, 

Twin  Towers  Office  Building.  2600  Blair 
Stone  Road.  Tallahassee.  Florida  32301. 
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40  CF^  Part  52 
[A-S-FTO.  2235-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  final  rulemaking. 

summary:  The  Environmental  Protection 
Agency  (EPA)  takes  fmal  action  to 
approve  changes  to  rules  of  sixteen  Air 
Pollution  Districts  submitted  by  the 
California  Air  Resources  Board  (CARB) 
as  revisions  to  the  California  State 
Implementation  Plan  (SIP).  These 
revisions  are  generally  administrative 
and  retair>the  previous  emission  control 
requirements.  ElPA  reviewed  these  rules 
with  respect  to  the  Clean  Air  Act  and 
determined  that  they  should  be 
approved.  In  addition,  this  notice 
corrects  an  administrative  error  by 
updating  40  CFR  52.222,  Extensions,  to 
be  consistent  with  recent  updates  to  40 
CFR  52.238,  Attainment  dates  for 
national  standards. 

date:  This  action  is  effective  January  10. 
1983. 

ADDRESSES:  Copies  of  the  revisions  are 
available  for  public  inspection  during 
normal  business  hours  at  the  EPA 
Region  9  office  and  at  the  following 
locations. 

Public  Information  Reference  Unit, 
Environmental  Protection  Agency 
Library,  401  "M"  Street,  SW.,  Room 
2404,  Washington,  D.C.  20460 
Library,  Office  of  the  Federal  Register, 
1100  "L"  Street,  N\V.,  Room  8401, 
Washington,  D.C.  20460 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Grano,  Chief,  State 
Implementation  Plan  Section,  Air 
Programs  Branch.  Air  Management 
Division,  Environmental  Protection 
Agency,  Region  9,  215  Fremont  Street 
San  Francisco,  CA  94105  (415)  9:^4-7641 
SUPPLEMENTARY  INFORMATION:  The 
CARB  submitted  as  SIP  revisions  the 
following  rules  on  the  indicated  dates: 

November  5, 1981 

Fresno  County 

Rule  409.6  Perchloroetiiylene  Dry  Cleaning 
Operations 

May  20. 1982 

Monterey  Bay  Unified 

Rule  422    Burning  of  Wood  Wastes 

Shasta  County 

Rule  2;6    Opening  Bu.'ning  General 

Provisions 
Rule  2;7    Conditions  for  Open  Burning 
Rule  2:8    Agricultural  Burning 
Rule  2:fl    Additional  No  Bum  Days  '  deleted) 


Rule  2:11     Fees 

Rule  4:4     Hearing  Borud  Fees 

South  Coast  A(2MD 

Rule  303     Hearing  Board  Fees 
Rule  304    Analysis  Fees 

Tulare  County 

Rule  104    Enforcement 
Rule  405    Process  Weight 

Yolo-Solano 

Rule  4.1     Authorization  to  Construct  Fees 
Rule  4.2    Permit  Fee  Schedule 

Yuba  County 

Rule  9.6    Equipment  Breakdown 

August  6.  19«2 

Bay  Area  AQMD 

Rule  1-110    Exclusions 

Rule  1-112     Breakdown 

Rule  1-205     Atmosphere 

Rule  1-233    Organic  Compound 

Rule  1-234    Organic  Compound.  Non- 
Precursor 

Rule  1-235    Ors-^nic  Compound,  Precursor 

Rule  1-520    Continuous  Emission  Monitoring 

Rule  1-522    Continuous  Emission  Monitoring 
and  RecordkeepinR  Procedures 

Rule  1-530     Area  Monitoring  Downtime 

Rule  1-540     Area  Monitonng  Data 
Examination 

Kale  1-543     Record  Maintenance  for  Two 
Years 

Rule  l-,')44     Monthly  Summary 

Rule  1-602     Area  and  Continuous  Emission 
Monitoring  Requirements 

Rule  4-303     Abatement  Actions 

Rule  5-208    Hazardous  Materials, 
Combustible 

Rule  5-402    Reporting 

Rule  6-132    Source  Gas  Volume  (Deleted) 

Lake  County 

Rule  630    Permit  Transfers 
Rule  631     Duplicate  Permits 
Rule  660  1     Permit  Fee  PenaUy 
Rule  660  2    Cancellation  or  Deni.iil 
Rule  660,3     Miscellaneous  Charges 

San  Joaquin  County 

Rule  203  Transfer 

Rule  415  Open  Burning 

Rule  503  Filing  Petitions 

Rule  521  Fjnergency  Va nance 

South  Coast  AQSID 

Rule  407    Liquid  and  Gaseous  Contaminants 

Stanislaus  County 

Rule  203    Transfer 

Rule  503     Filing  Petitions 

North  Coast  Air  Basin  ' 

Del  Norte  County 

Rule  616    Interim  Variance 

Rule  618    Modification  of  Increments  of 

Progress  Schedule 
Rule  620    Hearing  Procedures 

Humboldt  County 

Rule  616     Interim  Variance 

Rule  618    Modification  of  Increments  of 

Progress  Schedule 
Rule  620    Hearing  Procedures 


Mendocino  County 

Rule  610    Petition  Procedures 

Rule  616     Interim  Variance 

Rule  618    Modification  of  Increments  of 

Progress  Schedule 
Rule  620    Hearing  Procedures 

Northern  Sonoma  County 

Rule  616     Interim  Variance 

Rule  618     Modification  of  Increments  of 

Progress  Schedule 
Rule  620     Hearing  F>rocedures 

Trinity  County 

Rule  616    Interim  Variance 

Rule  618    Modification  of  Increments  of 

Progress  Schedule 
Rule  620    Hearing  Procedures 

Except  as  described  below  for  Fresno 
County,  these  rule  revisions  are 
administrative  and  do  not  significantly 
impact  current  emisssion  control 
requirements. 

Rule  409.6  (Perchloroethylene) 
submitted  for  Fresno  County  addresses 
a  Group  II  Control  Techniques 
Guidelines  source  category.  EPA's 
evaluation  has  found  the  rule  to  be 
consistent  with  the  Guidelines  document 
and,  thus,  the  Part  D  requirement  for 
reasonably  available  control  technology 
is  met.  Further,  since  this  rule  replaces 
requirements  in  the  federal  regulation  40 
CFR  52.246,  Control  of  dry  cleaning 
solvent  vapor  losses,  that  regulation  is 
being  rescinded  for  Fresno  County. 

Under  Section  110  of  the  Clean  Air 
Act  as  amended,  and  40  CFR  Part  51, 
EPA  is  required  to  approve  or 
disapprove  these  regulations  as  SIP 
revisions.  All  rules  submitted  have  been 
evaluated  and  found  to  be  in  accordance 
with  EPA  polici  and  40  CFR  Part  51. 
EPA's  detailed  Vvaluation  of  the 
submitted  rules  is  available  at  the  EP.A 
Library  in  Washington,  D.C.  and  the 
Region  9  office. 

It  is  the  purpose  of  this  notice  to 
approve  all  the  rule  revisions  listed 
above  and  to  incorporate  them  into  the 
California  SIP.  This  is  being  done 
without  prior  proposal  because  the 
revisions  are  noncontroversial,  have 
limited  impact,  and  no  comments  are 
anticipated.  The  public  should  be 
advised  that  this  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  notice.  However,  if  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments,  the  approval  will  be 
withdrawn  and  a  subsequent  notice  will 
be  published  before  the  effective  dale. 
The  subsequent  notice  will  indefinitely 
postpone  the  effective  date,  modify  the 
final  action  to  a  proposed  action,  and 
establish  a  comment  period. 

This  notice  also  corrects  an        *     ._ 
administrative  error  made  in  final 
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notices  on  the  Bay  Area,  San  Diego, 
South  Coast,  and  Stanislaus 
nonattainment  area  plans  (NAPs). 
Although  the  attainment  date  extension 
requests  for  carbon  monoxide  or  ozone 
in  these  California  NAPs  were 
approved,  they  were  only  codified  in  40 
CFR  52.23a  Attainment  dates  for 
national  standards.  This  notice  corrects 
40  CFR  52.222,  Extensions,  to  be 
consistent  with  §  52.238  and  the  NAPs. 
For  Stanislaus  County,  §  52.238  is  also 
corrected  with  respect  to  carbon 
monoxide.  In  addition,  this  notice 
corrects  clerical  errors  in  40  CFR  52.220, 
Identification  of  plan,  paragraph  (c)  (89) 
and  (92).  These  corrections  impose  no 
new  requirements. 

Under  5  U.S.C  Section  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709).  The  Office  of  Management  and 
Budget  has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  the  Clean  Air  Act,  any  petitions 
for  judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
(60  days  from  today).  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  Incorporation 
by  reference  of  the  State 
Implementation  Plan  for  the  State  of 
California  was  approved  by  ^e  Director 
of  the  Federal  Register  on  July  1,  1982 

(Sees.  no.  172.  and  3(n(a)  of  the  Clean  Air 
Act,  as  amended  (42  U.S.C.  7410.  7502  and 

7601(a)).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
dioxides,  Nitrogen  dioxide.  Lead, 
Particulate  matter,  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relation. 

Dated:  .November  3.  198^. 
Anne  M.  Gorsuch, 

Administrator. 

PART  52— [AMENDED] 

Subpart  F— California 

Subpart  F  of  Part  52.  Chapter  I,  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  Section  52.220  paragraph  (c)  is 
amended  by  correcting  paragraphs 
(c)(89)(iii)-(v)  and  (92)(vi)(A),  and  by 
adding  paragraphs  (c)(104)(iii),  (124), 
and  (125)(ii)(B)  and  (iii)-(vii)  as  follows: 

^  52.220    Identification  of  plan. 

•  ■  *  *  • 

(c)  •  •  • 
(89)  *  *  * 


(iii)  Yuba  County  APCD. 

(A)  Amended  Rules  3.8,  3.12.  and  3  15 

(iv)  Imperial  County  APCD. 

(A)  New  Rule  418.1. 

(v)  Monterey  Bay  Unified  APCD. 

(A)  New  Rule  425. 


(92)  *  *  * 
(vi)  *  •  • 
(A)  New  or  amended  Rule  1113. 


(104)  '  *  * 

(iii)  Fresno  County  APCD. 

(A)  New  or  amended  Rule  409.6 

•  «  «  *  • 

(124)  Revised  regulations  for  the 
following  APCDs  submitted  on  August  6. 
1982,  by  the  Governor's  designee. 

(i)  Bay  Area  AQMD. 

(A)  New  or  amended  Regulation  1: 
Rules  1-100. 1-112.  1-205,  1-233,  1-234. 
1-235,  1-520,  1-522,  1-530,  1-540,  1-.M3. 
1-544.  and  1-602;  Regulations  4;  Rule  4- 
303;  Regulation  5:  Rules  5-208  and  5-402; 
and  deletion  of  Regulation  6;  Rule  6-132. 

(ii)  Lake  County  APCD. 

(A)  New  or  amended  Rules  630.  631, 
660.1,  660.2,  and  660.3. 

(iii)  San  Joaquin  County  APCD. 

(A)  New  or  amended  Rules  203,  415. 
503,  and  521. 

(iv)  South  Coast  AQMD. 

(A)  New  or  amended  Rule  407. 

(v)  Stanislaus  County  AF*CD. 

(A)  New  or  amended  Rules  203  and 
.503. 

(vi)  Del  Norte  County  APCD, 

(A)  New  or  amended  Rules  616,  tna, 
and  620, 

(vii)  Humboldt  County  APCD. 

(A)  New  or  amended  Rules  616,  6:8. 
and  620. 

(viii)  Mendocino  County  APCD. 

(A)  ,\ew  or  amended  Rules  610,  616, 
telS.  and  620, 

(ix)  .Northern  Sonoma  County  APCD. 

(A)  New  or  amended  Rules  616,  6:8, 
and  620. 


(x)  Trinity  County  APCD. 
(A)  New  or  amended  Rules  616.  618 

and  620. 

(125)  •  •  • 

(ii)*  •  • 

(Bj  .New  or  amended  Rules  303  d>id 
304. 

(iii)  Monterey  Bay  Unified  AP("D 

(A)  New  or  amended  Rule  422. 

(iv)  Shasta  County  APCD, 

(.A)  New  or  amended  Rules  2:6,  2:7. 
2:8.  2:9,  2:11  and  4:4. 

(v)  Tulare  County  APCD. 

(A)  New  or  amended  Rules  KM  ,ii;ii 
4(15. 

(vi)  Yolo-Solano  APCD 

(A)  New  or  amended  Rules  4.1  and 
4  2. 

(vii)  Yuba  County  APCD, 

(A)  New  or  amended  Rule  9  6. 

2.  Section  5Z.222  is  amended  by 
revising  (b)(5)(v)  and  by  adding 
{d)(4)(iii).  (Rl,  (9)  and  (101  as  follows: 

§  52  222     Extensions 

(b)  •  •  • 
(5)  *  •  * 
(v)  Stanislaus  County  APCD  for  CO 

and  TSR 

•  >  •  •  • 

(d)  •  •  •       . 

(4)  *  •  • 

(iii)  Stanislaus  County  for  O,. 

•  *  *  *  * 

(8)  South  Coast  Air  Basin  for  Oj  and 
CO. 

(9)  Bay  Area  Air  Quality  Management 
District  for  O,  and  CO. 

(10)  San  I>n  cd  .Air  R.isin  for  O,  and 
CO. 

«  *  «  •  * 

3.  In  §  52.238  the  entries  for  the  San 
Joaquin  Valley  Intrastate  are  revised  as 

follows; 


§  52.238     Attainment  dates  for  national  standards 


Poltutants 


Air  aualit>  conlrol  region  and 
nonatvainment  area 


TSP 


SO, 


NO. 


CO 


Ptimafy        Secoodary        Pnmaiy       Sacondwy 


San  Joaquin  vaitey  Intiasiate 

q   :iMnisiaus  County     .,..  d.. 


4.  Section  52.246  is  amended  by 
adding  paragraph  (b)(3)(iv)  as  foliovv.s; 

§  52.246    Control  of  dry  cleaning  solvent 
vapor  losses. 

•  •  *  «  * 

(b)*  •   • 


(3)*   *   • 

(iv)  Fresno  Cou.nfv  APCD 


IKR  !>)<:  82-30904  K,li-rf  n-<>-«2;  8*S  •mj 
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40  CFR  Part  52  | 

[Docket  No.  Rl  906;  A-l-FnL-2234-71 

Approval  and  Promulgation  of 
Implementation  Plans,  Rhode  Island; 
Su>fur-4n-Fue<  and  Pa^^late 
Emission  Umitj^dbn^  forXenyon  Piece 
Dye  Works  y 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  Rule. 

SUMMARY:  EPA  is  approving  State 
Implementation  Plan  revisions 
submitted  by  the  State  of  Rhode  Island. 
These  revisions  provide  Kenyon  Piece 
Dye  Works  with  one  year  long  variances 
from  the  State's  sulfur-in-fuel  and 
particulate  emission  limitations.  The 
intended  effect  of  this  action  is  to  allow 
Kenyon  to  bum  less  expensive  fuel. 

EFFECTIVE  DATE:  November  10. 1982. 

ADDRESSES:  Copies  of  the  submittal  are 
available  for  public  inspection  at  Room 
2111,  JFK  Federal  Building.  Boston.  MA 
02203;  Public  Information  Reference 
Unit,  EPA  Library,  401  M  Street,  SVV., 
Washington,  D.C.  20460;  Office  of  the 
Federal  Register,  1100  L  Street,  NW., 
Room  8401,  Washington,  D.C.  20408;  and 
Air  and  Hazardous  Materials  Division, 
Room  204,  75  Davis  Street,  Providence. 
RI  02908. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Hennessey  (617)  223-5137. 

SUPPLEMENTARY  INFORMATION:  On  July 
29, 1982,  (47  FR  32741),  EPA  published  a 
Notice  of  Proposed  Rulemaking  (NPR) 
approving  one  year  variances  for 
Kenyon  Piece  Dye  Works  from 
Regulations  8  (limiting  the  sulfur  content 
in  fuel)  and  13  (particulate  emission 
limitations).  The  revisions  and  the 
rationale  for  EPA's  proposed  action  are 
e.xplained  in  that  NPR  and  will  not  be 
restated  here.  No  public  comments  were 
received  on  the  NPR.  The  July  29  NPR 
was  parallel  processed  concurrently 
with  Rhode  Island's  rulemaking 
procedures.  The  State's  final  submittal, 
dated  July  1, 1982,  included  an 
additional  permit  condition  for  Kenyon 
which  addressed  the  one  stipulation  in 
the  NPR.  This  permit  condition  requires 
that  Kenyon  not  exceed  a  particulate 
emission  limitation  of  0.15  pounds  per 
million  Btu  actual  input  while  bummg 
the  higher  sulfur  fuel.  tItw  substitute 
particulate  emission  limitation  will 
protect  air  quality  standards  and  will 
not  allow  the  source  to  exceed 
increments  established  for  the 
Prevention  of  Significant  Deterioration 


Action:  EPA  is  approving  the  State's 
July  1.  1982  submittal.  It  is  effective  for  a 
period  of  up  to  one  (1)  year  from  today. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Exectuive 
Order  12291. 

Under  Section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  he  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (60  days  from  today).  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

Ust  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

(Sec.  nO(a)  and  Sec.  301(d).  Cinan  Air  Act,  as 
amended  (42  U  S  C.  7410(a)  and  7601(a))) 
Dated:  November  4,  1982. 

Anne  M.  Gorsuch, 

Administrator. 

Mole.— Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Rhode  Island  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1. 1982. 

PART  52-{ AMENDED] 

Part  52  of  Chapter  L  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  00— Rhode  Island 

In  §  52.  2070,  paragraph  (c)  is 
amended  by  adding  subparagraph  (16) 

as  follows; 

§  52.  2070    Identification  of  plan. 
•         •         •         •         ♦ 

(c)  — 

(16)  Variances  from  Regulations  8, 
"Sulfur  Content  in  Fuels"  and  13, 
"Particulate  Emissions  from  Fossil  Fired 
Steam  or  Hot  Water  Generating  Units". 
for  Kenyon  Piece  Dye  Works,  Richmond. 
submitted  on  July  1, 1982. 

(FR  Doc  82-30883  Filed  n-»-82;  845  «m| 
BILLING  CODE  8S«0-S0-M 


ACTION:  Final  rule. 


40  CFR  Part  52 
[A-«-FBL  2221-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Texas  Bulk 
Gasoline  Plants,  Bulk  Terminals,  and 
Service  Station  Stage  I  Vapor 
Recovery 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  This  action  approves 
revisions  to  the  Texas  State 
Implementation  Plan  (SIP)  submitted  by 
the  Governor  on  April  13, 1979.  and  July 
•25. 1980,  These  revisions  were  proposed 
for  approval  by  EPA  in  the  August  5, 
1982.  issue  of  the  Federal  Register  (47  FR 
33991).  The  April  13. 1979.  submittal 
revised  Texas  Air  Cdntrol  Board  (TACB) 
Regulation  V  to  provide  control  of 
volatile  organic  compound  (VOC) 
emissions  at  gasoline  bulk  plants,  bulk 
terminals,  and  from  the  filling  of 
gasoline  storage  vessels  at  motor  vehicle 
fuel  dispensing  facilities  (Stage  I  vapor 
recovery  at  service  stations).  The  July 
25, 1980;  submittal  revised  TACB 
Regulation  V  to  specify  a  leak  tight 
condition  for  vapor  collection  systems 
while  operating  at  the  three  gasoline 
marketing  operations  noted  above.  In 
addition,  this  action  promulgates  test 
methods  and  procedures  for  vapor 
collection  systems  in  use  at  the  gasoline 
marketing  operations.  Further,  this 
action  exempts  counties  from  federally 
promulgated  regulations  that  control 
VOC  emissions  from  the  above 
mentioned  gasoline  marketing 
operations  where  approval  of  the 
revision  causes  equivalent  federal  and 
State  Regulations  to  be  applicable.  This 
action  corrects  an  error  made  in  the  July 
1, 1982,  issue  of  the  Federal  Register  at 
47  FR  28623. 

EFFECTIVE  DATE:  December  10. 1982. 
ADDRESSES:  Incorporation  by  reference 
material  is  available  for  inspection 
during  normal  business  hours  at  the 
Jollowing  locations; 
The  Office  of  the  Federal  Register.  1100 
L  Street  NW..  Room  8401. 
Washington.  D.C.  20460 
EPA.  Public  Information  Reference  Unit, 
401  M  Street  SW.,  Room  2922. 
Washington,  D.C.  20460 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Rayboume,  SIP  Section.  6AW- 
AS,  Environmental  Protection  Agency. 
Region  6  Office,  (214)  767-1518. 
SUPPLEMENTARY  INFORMATION:  On 
November  6. 1973.  at  38  FR  30643  and  44 
(amended  at  42  FR  37380.  July  21, 1977) 
EPA  promulgated  regulations  providing 
control  of  certain  VOC  sources  in  a  total 
of  23  Texas  counties.  These  regulations 
were  promulgated  because  the  State's 
ozone  control  strategy  was  determined 
to  be  inadequate  with  regard  to 
attainment  of  the  ozone  standards 
within  the  time  frame  specified  by  the 
Clean  Air  Act  (CAA).  The  federal 
regulations  as  written  provide  coverage 
for  12  counties  in  the  Houston  and  San 
Antonio  area  (40  CFR  52.2285),  and  11 


Exemption  Fi 


'  KPA  Review  i 
Ri'Msion;  Bulk  G. 
'service  Station  S 
.^t79;  M,iV.  19S2. 
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coi:nties  in  the  Dallas-Fort  Worth  area 
140  CFR  52.2286).  The  inlent  of  both 
fpHeral  promulgations  was  to  control 
VOC  emissions  from  gasoline  bulk 
terminals,  bulk  plants,  and  from  the 
filling  of  gasoline  storage  vessels  at 
motor  vehicle  fuel  dispensing  facilities 
(Stage  I  vapor  recovery  at  ser\ir.e 
stations). 

Pursuant  to  Part  D  of  Titie  1  of  the 
Clean  Air  Act  (CA.A)  as  amended  in 
1977,  the  Governor  ot  Texas  submitted 
SiP  revisions  on  April  13, 1P79.  after 
adequate  notice  arid  public  hearing.  As 
part  of  the  ozone  control  strategv,  these 
revisions  provide  control  of  VOC 
emissions  via  TACB  Regulation  V 
subsections  131.07. 52. 101-.104  (now 
115. 111-. 113)  regardmg  bulk  terminals, 
131.07.53.101-103  (now  115.121-.123) 
regarding  bulk  plants,  and  131.07.51.101- 
.105  (now  115.131-.135)  regarding  Stage  1 
\  apor  rfcovery  at  service  stations. 

After  o\  aluation  of  the  State's 
submittal,  EPA  issued  a  final  rule  (45  FR 
19231)  on  .March  25.  1980  in  wliich  no 
action  was  taken  regarding  the  State's 
revisions  to  the  above  referenced 
subsections.  The  no- action  specified  that 
the  Federal  regulations  would  remain  in 
effect  for  Harris,  Galveston.  Brazoria. 
De.xar.  Dalhis,  and  Tarrant  Counties, 
based  on  differences  between  the  State 
and  Federal  versions  of  the  regulations. 
The  State  regulations  were  approved  for 
El  Paso.  Nueces,  Ector.  Gregg.  Jefferson. 
Orange  and  Travis  Counties,  since  these 
counties  were  not  covered  by  the 
federally  promulgated  regulations. 
EPA's  evaluation  of  the  State's 
submittal,  "Review  of  Texas  State 
Implementation  Plan  Revision  of  April 
13,  1979;  June  1979."  discusses  the 
differences  between  the  State  and 
Federal  versions  of  the  regulations.  EPA 
reevaluated  the  State's  submittal  in  light 
of  information  provided  by  the 
applicable  Control  Technique 
Guidelines  for  gasoline  marketing 
operations  and  current  EPA  policy,  and 
in  the  August  5, 1982  issue  of  the  Federal 
Register  proposed  approval  of  the 
revisions  for  the  reasons  specified  in  the 
Agency's  evaluation  report.'  Public 
comment  was  solicited  on  August  5. 
1982  regarding  the  Agency's  proposed 
action.  No  comments  were  received.  By 
this  action,  EPA  is  approving  the 
revisions  regarding  the  above  noted 
I'ACB  gasoline  marketing  subsections. 

Exemption  From  Federal  Regulations 

Approval  of  the  State's  above 
II  ferenced  subsections  causes 


'  KPA  Review  of  Texas  State  Implementation  PUin 
!<r\'i3ion:  Bulk.  Gasoline  Plants.  Bulk  Terminals,  and 
■irrvice  Station  Stage  I  V.ipor  Recovery.  April  hi. 
.  ^-3;  Mdv.  1962. 


equivalent  Federal  and  State  regulations 
to  become  applicable  in  certain 
counties.  EPA  is  therefore  exempting 
these  counties  from  the  Federal 
regulations  to  a\otd  a  situation  of 
overiappmg  requirements  as  follows: 

Harris  County  is  subject  to  all  three 
State  subsections,  therefore  EP.A 
exempts  Harris  County  from  the 
federally  promulgated  rejiulations. 

Dallas.  Tarrant.  Bexar.  Brazoria,  and 
Galveston  Counties  are  subject  to  the 
State's  subsections  with  regard  to  bulk 
term.inals  and  Stage  I  vapor  recovery  at 
service  stations.  EP.A  is  therefore 
exempting  these  counties  from  the 
federally  promulgated  regulations  as 
they  pertain  to  bulk  terminals  and  Stage 
I  \apor  recovery  at  service  stations. 

Submittal  of  July  25. 1980 

On  July  25.  lOao.  the  Governor  cf 
Texas  submitted,  among  other  things, 
T.ACB  Regulation  V  subsection  115.261, 
"Control  of  Volatile  Organic  Compound 
Leaks  From  Gasoline  Tank  Trucks  in 
Harris  County."  after  adequate  notice 
and  public  heaniig.  This  subsection  was 
submitted  as  a  control  measure  required 
as  part  of  the  ozone  nonattainment  area 
control  strategy  developed  to  meet  the 
requirements  of  Par*  D  of  Title  1  of  the 
CAA,  as  amended  i."i  I'J"'.  Subsection 
115.261  was  approved  bv  EP.A  on  Mav  3. 
1982.  at  47  FR  18857. 

A  related  portion  of  the  ]u!y  25,  1980 
submittal  specifies  a  leak  tight  condition 
for  vapor  collection  systems  while 
operating  at  the  three  gasoline 
marketing  operations  discussed 
previously  in  this  notice.  This  portion  of 
the  submittal  thus  becomes  an  integral 
part  of  the  State's  applicable 
subsections,  which  are  approved  by  this 
notice.  The  State,  however,  has  not 
included  appropriate  test  methods  and 
procedures  for  determining  compliance 
with  the  emission  limitations  for  vapor 
collection  systems  as  required  by  the 
State's  subsections.  The  lack  of  such 
test  methods  renders  these  regulations 
federally  unenforceable.  EPA  proposed 
to  use  the  test  methods  and  procedures 
adopted  by  the  State  of  Louisiana  and 
approved  by  EPA  on  October  29.  1981 
(at  46  FR  53412)  for  the  purpose  of 
Federal  enforcement  for  the  affected 
vapor  collection  systems.  By  this  action, 
EPA  is  approving  the  above  mentioned 
portion  of  the  July  25. 1980  submittal  and 
promulgating  the  Louisiana  test  m.ethods 
and  procedures  with  regard  to  the 
affected  vapor  collection  systems. 

This  action  serves  to  correct  an  error 
in  the  July  1, 1982  Federal  Register  (47 
FR  28623)  which  approved  the  deletion 
of  five  Texas  Counties  from  Stage  I 
vapor  recovery  for  the  filling  of  gasoline 
storage  vessels  at  motor  vehicle  fuel 


dispensing  facilities  in  the  |ul\  1  notice. 
paragraph  (■  1(40|  of  §  52.2270  of  40  CFR 
Part  52  WdS  incorrectly  ameniied  ii, 
referencing  Texas  Air  Control  Board 
Regulation  V  Subchapter  115.131 
(formerly  131.07.54).  The  correct 
reference  is  Subchapter  115.135 
(formerly  131.07.54.105). 

Under  Executive  Order  12291,  todays 
action  is  not  "Major. "  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OBM)  for  review. 

Under  section  307(b)(1)  of  the  Ail. . 
petitions  for  jntiicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  of  today's  date. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  [See  section  307(b)(2)|. 

Incorporation  by  reference  of  the 
Stale  Implementation  Plan  for  Texas 
was  approved  by  the  Director  of  the 
Federal  Register  on  July  t,  1982. 

This  notice  of  final  rulemaking  is 
issued  under  the  authority  of  sections 
110  and  172  of  the  Clean  Air  Act.  42 
U.S.C.  7410  and  7502. 

List  of  Subjects  in  40  CFR  Part  52 

Air  Pollution  Control.  Ozone.  Sulfur 
oxides,  Nitrogen  dioxide.  Lead. 
Particulate  matter.  Carbon  monoxide. 
\  lydrocarbons.  Intergovernmental 
relations. 

Hated:  November  4. 1982. 
Anne  M.-Gorsuch, 

Ai!i:iinis!r(i.','r. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Chapter  1,  1  itie  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  SS— Texas 

1.  In  §  52.2270,  paragraph  (c)  is 
amended  by  correcting  subparagraph 
(40)  and  adding  new  subparagraphs  (48) 
and  (49)  to  read  as  follows: 

§  52.2270    Identification  of  plan. 

(c)  •  •  V 

(40)  Revisions  to  Subchapter  115  135 
(formerly  131.07.54.105)  of  Regulation  V 
VMTe  adopted  by  the  Texas  Air  Control 
B(j,i;d  on  Sept-mher  7.  19"9  and 
submitted  by  the  Governor  to  EPA  on 
November  2, 1979  (i.e..  removal  of 
Jefferson,  Orange,  El  Pa.so,  Nueces,  and 
I'ravis  Counties). 
.         •         *         •         * 

(48)  Revisions  to  Subchapters  115  11 1- 
113  (formerly  131.07.52  101-104) 

re;j<iaiing  gasoline  bulk  terminals. 
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115.123-.124  (formerly  \3\.(y7.53.Wl-.W3] 
regarding  gasoline  bulk  plants,  and 
115.131-135  tformerly  131.07.54  101- 
.105)  regarding  the  filling  of  gasoline 
storage  vessels  at  motor  vehicle  fuel 
dispensing  facilities  (Stage  I  vapor 
recovery  at  service  stations)  of 
Regulation  V  for  the  counties  of  Hams. 
Galveston.  Brazoria,  Bexar,  Dallas,  and 
Tarrant  were  adopted  by  the  Texas  Air 
Control  Board  on  March  30,  1979  and 
submitted  by  the  Governor  to  EPA  on 
April  13,  1979. 

(49)  Revisions  to  Subchapters  115.111 
and  .113  (formerly  131.07.52.101  and  .103) 
regarding  gasoline  bulk  terminals, 
115.121  and  .123  (formerly  131.07.53.101 
and  .103)  regarding  gasoline  bulk  plants, 
and  115.131,  .132.  and  .135  (formerly 
131.07.54.101,  .102,  and  .105)  regarding 
the  filling  of  gasoline  storage  vessels  at 
motor  vehicle  fuel  dispensing  facilities 
(Stage  I  vapor  recovery  at  service 
stations)  of  Regulation  V  were  adopted 
by  the  Texas  Air  Control  Board  on  July 
11, 1980  and  submitted  by  the  Governor 
to  EPA  on  July  25, 1980. 

2.  In  §  52.2275.  paragraph  (d)  is 
revised  to  read  as  follows: 

§  52.2275    Control  strategy  and 

regulations:  Ozone. 

•         •         *         •         • 

(d)  For  purposes  of  Federal 
enforcement,  the  following  test  methods 
shall  be  used: 

(1)  For  perchloroethylene  dry  cleaning 
systems  subject  to  §§  115.221-.223  of 
Regulation  V  of  the  Texas  Air  Control 
Board  (TACB)  Regulations,  compliance 
with  the  requirements  therein  shall  be 
determined  by  the  following  test 
methods  and  procedures: 

(i)  There  shall  be  no  liquid  leakage  of 
volatile  organic  compounds  from  any 
perchloroethylene  dry  cleaning  system 
Liquid  leakage  shall  be  determined  by 
visual  inspection  of  the  following 
sources: 

(A)  Hose  connections,  unions, 
coupling  and  valves. 

(B)  Machine  door  gasket  and  seating 

(C)  Filter  head  gasket  and  seating 

(D)  Pumps. 

(E)  Base  tanks  and  storage  containers. 

(F)  Water  separators. 

(G)  Filter  sludge  recovery 
(H)  Distillation  units. 

(I)  Divertor  valves. 

(J)  Saturated  lint  from  lint  basket 

(K)  Cartridge  filters. 
The  dryer  exhaust  must  be  vented 
through  a  carbon  adsorber  or  equivalent 
control  system  for  a  vented  solvent 
concentration  of  100  ppm  or  less  before 
dilution  as  determined  by  utilizing 
equipment  which  has  already  been 
ahown  to  meet  this  limitation.  The 
amount  of  solvent  in  filter  and 
distillation  wastes  shall  be  determined 


by  utilizing  the  test  method  described  by 
the  American  National  Standards 
Institute  in  the  paper,  "Standard  Method 
of  Test  for  Dilution  of  Gasoline-Engine 
Crankcase  Oils." 

(2)  For  peTrSleum  refineries  subject  to 
§§  115.251-255  of  Regulation  V  of  the 
T.ACB  Regulations,  compliance  with  the 
requirements  shall  be  determined  by  the 
following  test  methods  and  procedures: 

(i)  No  component  of  any  petroleum 
refinery  shall  be  allowed  to  leak  at  a 
rate  which  would  result  in  a  volatile 
organic  compound  concentration 
exceeding  10,000  parts  per  million  (ppm) 
when  tested  in  the  manner  described  in 
Appendix  B  of  the  OAQPS  guideline 
series:  "Control  of  Volatile  Organic 
Compou.nd  Leaks  from  Petroleum 
Refinery  Equipment."  (EPA  450/2-78- 
036).      '  /~ 

(3)  For  gasoline  tank  trucks  subjects  to 
§  §  15.261-.264  of  Regulation  V  of  the 
T.-\CB  Regulations  and  for  vapor 
collection  systems  subject  to  §§  115.111- 
.113,  115.121-123,  and  115.131-.135  of 
Regulation  V  of  the  TACB  Regulations, 
compliance  with  the  requirements 
therein  shall  be  determined  by  the 
following  test  methods  and  procedures: 

(i)  Gasoline  tank  trucks.  Gasoline 
tank  trucks  and  their  vapor  collection 
systems  shall  not  sustain  a  pressure 
change  of  more  than  three  inches  of 
water  (0.75kPa)  in  five  minutes  when 
pressurized  to  eighteen  inches  of  water 
(4.5kPa1  or  evacuated  to  six  inches  of 
water  (1.45kPa)  using  the  test  procedure 
described  in  Appendix  A  of  the  OAQPS 
Guideline  series:  "Control  of  Volatile 
Organic  Compound  Leaks  from  Gasoline 
Tank  Trucks  and  Vapor  Collection 
Systems,"  December  1978.  (EPA  450/2- 
78-051). 

(ii)  Vapor  collection  system.  Loading 
and  unloading  operations  shall  not 
produce  a  reading  equal  to  or  greater 
than  100  percent  of  the  lower  explosive 
limit  (LEL  measured  as  propane)  at  2.5 
centimeters  around  the  perimeter  of  a 
potential  leak  source  as  detected  by  a 
combustible  gas  detector  using  the  test 
procedure  described  in  Appendix  B  of 
the  OAQPS  Guideline  series:  "Control  of 
Volatile  Organic  Compound  Leaks  from 
Gasoline  Tank  Trucks  and  Vapor 
Collection  Systems,"  December  1978. 
(EPA  450/2-78-051).  Vapor  collection 
and  processing  equipment  shall  be 
designed  and  operated  to  prevent  tank 
truck  gauge  pressure  from  exceeding 
eighteen  inches  of  water  (4.5kPa)  and 
prevent  vacuum  from  exceeding  six 
inches  of  water  (l.SkPa). 

3.  In  S  52.2285  paragraph  (d)  is 
amended  to  add  new  subparagraph  (4) 

as  follows: 


§  52.2285    Control  of  evaporative  losses 
from  trie  filling  of  gasoline  storage  vessels 
In  the  Houston  and  San  Antonio  areas. 


(d)  *  *  * 

(4)  Any  facility  for  loading  and 
unloading  of  volatile  organic  compounds 
(including  gasoline  bulk  terminals)  in 
Bexar,  Brazoria.  Galveston  and  Harris 
Counties,  any  gasoline  bulk  plants  in 
Harris  County,  and  any  filling  of 
gasoline  storage  vessels  (Stage  I)  for 
motor  vehicle  fuel  dispensing  facilities 
in  Bexar,  Brazoria,  Galveston,  and 
Harris  Counties  which  is  subject  to 
Texas  Air  Control  Board  Regulation  V 
subsections  115.111-.113, 115.121-.123. 
and  115.131-.135.  respectively. 

4.  In  §  52.2286  paragraph  (d)  is 
amended  to  add  new  subparagraph  (4) 
as  follows: 

§  52.2286    Control  of  evaporative  losses 
from  the  filling  of  gasoline  storage  vessels 
In  the  Dallas-Fort  Worth  area.  ^.^ 

•  *  ♦  *  * 

(d)  •  *  *  V 

(4)  Any  facility  for  loadi~ng  and 
unloading  of  volatile  organic  compounds 
(including  gasoline  bulk  terminals]  in 
Dallas  or  Tarrant  County,  and  any  filling 
of  gasoline  storage  vessels  (Stage  I)  for 
motor  vehicle  fuel  dispensing  facilities 
in  Dallas  or  Tarrant  County  which  is 
subject  to  Texas  Air  Control  Board 
Regulation  V  subsections  115.111-113 
and  115.131-135.  respectively. 

|FR  Doc  82-30903  Filed  11-0-82,  8  45  am] 
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40  CFR  Part  62 
(A-4-FRL  2220-6;  GA-002) 

Approval  of  Portion  of  Georgia  Plan  To 
Control  Total  Reduced  Sulfur  from 
Existing  Kraft  Pulp  Mills 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  notice  approves  a  major 
portion  of  Georgia's  plan  for  controlling 
total  reduced  sulfur  (TRS)  from  existing 
kraft  pulp  mills.  Georgia's  plan  was 
submitted  to  EPA  by  the  Governor's 
designee  on  January  8. 1982.  to  comply 
with  the  requirements  of  section  111(d) 
of  the  Clean  Air  Act.  Section  111(d) 
requires  States  to  develop  plans  to 
control  emissions  of  designated 
pollutants  from  certain  existing  sources, 

DATE:  This  action  is  effective  December 
10. 1982. 

ADDRESSES:  Copies  of  the  materials 
submitted  by  the  State  may  be 
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examined  during  normal  business  hours 
at  the  following  locations: 

Public  Information  Reference  Unit, 

Library  Systems  Branch.         * 

Environmental  Protection  Agency.  401 

M  Street  SW.,  Washington,  D.C. 

20460. 
Air  ManagomenI  Branch  EPA,  Region 

IV,  345  Courtland  Street  NE..  Atlanta. 

Georgia  30365. 
Office  of  the  Federal  Register.  1100  L 

Street  NVV.,  Room  8401.  Washington, 

D.C.  20005. 
Georgia  Department  of  Natural 

Resources,  Environmental  Protection 

Division,  270  Washington  Street  SW.. 

Atlanta.  Georgia  30334. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Barry  Gilbert,  Air  Management 
Branch,  EPA  Region  IV  at  the  above 
address  and  telephone  number  404/881- 
3286  or  FTS  257-3286. 

SUPPLEMENTARY  INFORMATION:  On  May 
22,  1979  (44  FR  29828).  EPA  announced 
the  availability  of  a  final  guideline 
document  for  the  control  of  TRS  from 
e.xisting  kraft  pulp  mills.  The  notice 
initiated  the  requirement  that  States 
submit  plans  on  or  before  February  22, 
1980,  and  on  April  14. 1980,  the  Georgia 
Environmental  Protection  Division 
(GEPD)  submitted  a  plan.  However,  on 
February  17, 1981,  GEPD  requested  EPA 
to  return  their  plan  for  rnevaluation  and 
on  March  24.  1981.  EPA  returned  the 
plan. 

GEPD  submitted  a  revised  plan  on 
January  8, 1982.  which  modified  the 
compliance  schedule  subm.itted  with  the 
April  14, 1980.  plan.  The  revised  plan 
differs  from  EPA's  guideline  in  several 
respects.  The  GEPD  emission  limits  are 
based  on  a  24-hour  average  and  not  a 
12-hour  average  as  recommended  by 
EPA.  The  GEPD  emission  limit  for  hme 
kilns  is  40  parts  per  million  (ppm)  as 
compared  to  20  ppm  recommended  by 
EPA.  These  differences  are  acceptable 
within  the  latitude  allowed  for  welfare 
related  pollutants;  therefore,  EPA 
hereby  approves  these  regulations.  On 
the  other  hand,  the  plan  is  inconsistent 
with  EPA  requirements  in  that  the  GEPD 
rule  does  not  require  sources  to  begin  on 
compliance  schedules  until  after 
notification  by  the  Director.  This 
notification  is  to  take  place  ".  .  .  when 
ten  (10)  states  have  U.S.  EPA  approved 
TRS  Plans  covering  at  least  25%  of  the 
applicable  kraft  mills  in  the  country  and 
the  Director  has  determined  that  their 
implementation  schedule  is  consistent 
with  Georgia's  implementation 
schedule." 

EPA  proposed  action  on  the  Georgia 
plan  on  June  17, 1982  (47  FR  26169).  and 
provided  opportunity  for  public 
comment.  The  GEPD  provided 


comments  emphasizing  that  their 
notification  date  is  not  vague.  They  fi'el 
that  it  will  be  effective  when  EPA  fulfills 
its  legal  requirements  under  the  Clean 
Air  Act  and  obt.iins  TRS  plans  from 
affected  states.  GEPD  also  staled  th.it 
EPA  should  implement  the  section 
nild)  program  on  a  uniform  national 
basis.  In  addition,  several  citizens  from 
the  Savannah  area  requested  that  EPA 
require  GEPD  to  enforce  t.;aely 
compliance  schedules  on  ihe  sources 
emitting  TRS.  EPA  still  feels  that  the 
regulation's  notification  date  is  vague  as 
to  when  it  will  occur  and  that  if  other 
states  choose  such  language,  the 
regulation  may  never  have  an  effective 
date.  Any  person  should  be  able  to 
determine  when  the  sources  must  begin 
meeting  the  conditions  of  the 
compliance  schedules.  Nornidlly  air 
pollution  control  agencies  use  specific 
dates  m  compliance  schedules.  This 
prevents  any  misunderstanding  on  the 
part  of  the  public  or  the  affected  sources 
as  to  the  compliance  status  of  the  source 
and  prevents  tinie-corsuming  and 
c\pensi\e  court  suits.  EPA's 
requirements  call  for  both  a  firm  date  in 
compliance  schedules  and  regulations 
enforceable  by  EPA. 
The  responsibility  for  determining  the 
degree  and  timing  of  any  control  for 
such  pollutants  is  a  Sicjte  responsibility. 
This  policy  is  stated  in  -5')  CFR  60.24(d) 
as  follows: 

Where  the  Administrator  has  determined 

that  a  designated  pollutant  may  cause  or 
contribute  to  endaagennsnt  of  public  welfare 
but  that  adverse  effects  on  public  health  have 
not  been  demonstrated.  States  may  balance 
the  emission  guidelines,  compliance  times, 
and  other  information  provided  in  the 
applir.ible  guideline  document  against  other 
factors  of  public  concern  m  establishing 
emission  standards,  complidnce  schedules. 
and  varianci's. 

Section  40  CFR  60.24(d)  then  specifies 
the  factors  of  concern  as  relating  to 
available  control  technology,  welfare 
impacts,  costs,  timing,  environmental 
effects,  information  submitted  at  public 
hearings,  etc. 

Although  FJPA  does  have  the  authority 
to  require  States  to  submit  plans,  or  in 
the  absence  of  a  submittal,  to  prescribe 
a  plan,  it  is  our  general  policy  to  rely  on 
the  judgment  of  the  individual  States  to 
develop  and  implement  such  plans.  This 
is  particularly  true  for  the  welfare- 
related  pollutants,  such  as  TRS, 
controlled  under  section  111(d).  This 
position  is  generally  in  keeping  with  the 
priority  we  have  assigned  to  section 
111(d)  actions  and  also  with  the 
regulatory  philosophy  of  the 
Administration. 

,    At  this  time  four  states  have  approved 
TRS  plans  and  other  states  are 


developing  phins.  EP.A  will  notifv  GKPD 
as  plans  are  approved.  When  GEPU 
submits  a  notification  date  to  EPA.  EPA 
will  take  action  on  the  compliance 
schedules  at  that  time. 

Action 

Based  on  the  foregoing.  EPA  hereby 
approves  Georgia's  111(d)  plan,  except 
for  the  procedure  for  starting 
compliance  schedules  discussed  above. 
EPA  takes  no  action  on  this  portion  of 
the  plan.  When  GEPD  adopts  specific 
dates  for  compliance  schedules,  EPA 
will  take  action  on  this  portion  of  the 
plan.  This  action  is  efTective  December 
30, 1982. 

Under  Section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  [60  days  from  today).  This 
action  may  not  be'challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

Under  Executive  Order  12291,  todays 
action  is  not  "Major  ".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

List  of  Subjects  in  40  CFR  Part  62 

Air  pollution  control,  Fluoride,  Sulfur, 
Administrative  practice  and  procedure^ 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 

(Sees.  Ill  and  301(a).  Clean  Air  Act.  as 
amended  (42  U.S.C.  7411  and  ~601(a))) 

Dated;  November  4, 1982. 
Anne  M.  Gorsuch, 

Administrator 

PART  62— I  AMENDED  I 

Subpart  L— Georgia 

Part  62  of  Chapter  I  Title  40,  code  of 
Federal  Regulations,  is  amended  as 
follows: 

A  new  center  heading  and  §§  62.2620 
and  62.2621  are  added  to  Subpart  L  as 
follows: 

Total  Reduced  Sulfur  Emissions  From 
Kraft  Pulp  Mills 

§  62.2620     Identification  of  plan. 

|.i)  Title  of  plan:  Georgia  Plan  to 
Control  Total  Reduced  Sulfur  from 
Existing  Kraft  Pulp  Mills. 

(b)  The  plan  was  officially  submitted 
on  January  8.  1982.  by  the  Georgia 
Department  of  .Natural  Resources. 

(c)  The  following  scurces  are  subject 
to  the  requirements  of  the  plan:  (1) 
Continental  Can  in  Augusta,  |2) 
Continental  Can  in  Port  Wentworth,  (3) 
Brunswick  in  Brunswick,  (4|  Georgia 
Kraft  in  Rome,  (5)  Georgia  Kraft  in 
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Macon.  (6)  Cilman  in  Si.  Mar>5,  (7) 
Great  Sfwthem  in  Cedar  Springs,  {»\ 
Interstate  m  RTceboro.  f9)  ITT  Rayomer 
in  lesop.  flO)  Owens-UftncHS  in  ValdiwJi 

and  (n)  Union  Camp  in  Savannah. 

§  62.2621    Compliance  schedules. 

EPA  takes  no  action  on  this  portion  cf 
the  plan  because  of  Ibe  vagueness  of  the 
starting  dates  for  compliance  schedules 

y-9  One  tz-mtm  Ft»«J  U-*-Kt  *«  jm| 
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40CFRPart81 
[A-5-fm.  2236-17 

Deaiyiatton  ot  Areas  lor  Aw  Ouatity 
Planning  Purpose* 

AGENCT:  Environmenta!  Protpctinn 

Agency  fEPA). 

ACTIOM:  Notice  of  Final  Rulemaking. 

SUHmntm  This  notice  changes  the  arr 
quality  attainment  designation  refativp 
to  the  National  Ambient  Arr  Quality 
Standards  (NA.'\QS7  for  fotaf  suspendf  d 
particnlafes  fTSP)  for  the  portwn  of  fhe 
Mesabi  Iron  Range  tocated  in  St.  Louis 
County,  NAimiesota.  Three  areas  o£  St. 
Louis  County  are  presently  designatrd 
nonattainmenf  for  the  secondary 
N'AAQS  for  T5P.  fesed  upon  additional 
data  received.  EPA  is  reducin-?  the  size 
of  one  of  those  nfxi attainment  areas  and 
estabbshing  two  new  secondary 
nonattainroent  areas.  The  remainder  of 
St.  Louis  County  will  be  designated  as 
attainment  of  the  NA.'^QS  for  TSP. 
DATE:  This  final  rulemaking  becomes 
effective  December  10. 1982. 
ADDRESSES:  Copies  of  the  redesignafton 
request  and  the  suppotting  air  quality 
data  are  available  at  the  folkiwing 
addresses: 
Regulatory  Analj'sis  Section,  Air 

Programs  Branch.  Region  V.  LrS. 

Environmental  Protection  Agency.  230 

South  Dearborn  Street.  Chic»go. 

Illinois  60604. 
Minnesota  Pollation  Control  Agency. 

Division  of  Air  Quality.  1935  Wt-st 

County  Road.  B-2.  Roseville. 

Minnesota  55113. 
FOR  FURTHBt  INFORMATION  CONTACT 
Delores  Sieja  at  the  EPA.  Region  V. 
address  above  or  caii  (312)  aUG-W^B 
SUPPLEMENTARY  MFOiOWAnON:  The 
Clean  Air  Act  Amendments  of  1977 
added  Section  107{d)  to  the  Clean  Air 
Act  (the  Act).  This  section  directed  each 
State  to  submit  to  the  Adinintstrator  of 
EPA  a  bst  of  the  NAAQS  attainment 
status  for  all  areas  within  the  State  The 
AdiHfiiisto'itor  was  requited  to 
proinulale  the  State  lists,  with  any 
necessary  nwdifications.  The 


Aii-  ::'i3trator  published  these  lists  in 
the  Fedcfat  Register  on  March  3>  1978 
(4.1  PR  8fl62J.  and  made  necessary 
ciTipndments  in  the  Federal  Kegister  on 
Ortober  5.  1978  (43  FR  4.5933).  These 
arrrj  desisnations  are  subject  to  revision 
whenever  sufficient  data  become 
available  to  warrant  a  redesignation. 
On  October  5.  1978  (43  46010),  EPA 
desi(?nated  three  areas  of  the  portion  of 
the  Mfsabi  Iron  Range  located  in  St. 
Louis  County.  Minnesota  as 
nonattainmenf  of  the  secondary  NAAQS 
for  TSP.  These  areas,  identified  by 
township,  range  and  section  nimnber(s> 
are: 

1.  T56N,  RtflVV,  T57N,  R17-19W;  T5gN. 
R16-18W:  T59.N',  R16-18W 

2.  T57N.  R2().  Section  7 

3.  T59N,  R13W:  T60N,  R12-13VV 

The  remainrfer  of  the  Iron  Range. 
encompassing  a  mufti-connty  area  in 
northeastpm  Minnesota,  is  designated 
attafrrment  of  the  .N'AAQS  for  TSP. 

As  a  result  of  a  dfcision  by  the  Eighth 
Cirrtrit  Court  of  Appeals,  the  .VIPCA  was 
r«TjL;i>sted  by  the  FP.A  on  ^me  15.  19»1, 
to  review  the  attainment  status  of  the 
above  three  nonattainmenf  areas.  In 
reply  to  that  request,  the  MPCA  on 
February  16,  1982,  requested  that:  (If 
The  secondary  nonaftainment  area  of 
area  1  above  be  reduced  rn  size;  (2J  two 
new  secondary  nonaftainment  areas  be 
established:  and  (3)  the  remainder  of  St 
Louis  County  (whii.h  includes  areas  2 
and  3  above)  be  designated  as 
attainment  of  the  NA-AQS  for  TSP. 

The  reduced  secondary  nonattainment 
area  is: 
T57N.  RirW,  Sections 

Thf;  two  newly  estabhshed  secondary 
nonattainmenf  areas  are; 
T57M.  R2nV,  Section  13 
T57\,  R22\V.  Section  17 

To  support  their  request,  the  MPC.'X 

submitted  State  and  industrial 
monitoring  data  collected  at  numerous 
sites  during  the  periud  1978-1981,  where 
available.  Violations  of  the  secondary 
N'AAQS  for  TSP  were  recorded  at  three 
industrial  sampling  sites  in  1980  (Hanna 
Mining  6237  and  6239  and  Eveleth 

§  t1.324    Minnesota. 


Taconite  -2):  no  violations  were 
recorded  at  these  sites  in  1981.  The 
requested  nonattainment  areas  include 
the  area  around  each  of  these  three 
^monitors.  No  vioiations  of  the  NAAQS 
for  TSP  were  recorded  for  the  remainder 
of  the  Mesabi  Iron  Range  in  1980  and 
1981. 

Therefore,  based  upon  the  ambient  air 
monitoring  data,  on  August  23, 1982  (47 
FR  36659)  EPA  proposed  to  approve  the 
MPCA's  redesignation  request. 
Interested  parties  were  given  until 
September  23, 1982  to  comment  on  the 
proposed  rulemaking.  No  comments 
were  received.  Therefore,  pursuant  to 
Section  107  of  the  Clean  Air  Act.  EPA 
approves  the  redesignation  as  proposed 
on  August  23. 1982.  The  redesignation  is 
effective  December  la  1982). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
retfuiremetits  of  Section  3  of  Executive 
Order  12291. 

Under  Section  307(b)(1)  of  the  Act. 
petitions  for  fudicial  review  of  tiiis 
action  mnst  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (60  days  from  today).  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  Section  307(bH2)). 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  pa.'ks. 
Wilderness  areas. 

(Sec.  Tn7f(!l  of  the  Act.  ;ts  amiTidcd  (-4:  C:,S  C. 
-4n-ll 

Ddteti:  \ovembrr  4.  \'^2 
.\nne  M.  Gorsuch, 

AdniinisLralor. 

PAfH"  8t— OESJGNATIOM  OF  AREAS 

FOR  Am  ouALmr  planning 

PUPOSES 

Subpart  C— Section  107  Attainment 
Status  Designations 

Section  81 .324  of  Part  81  of  Ch.ipter  1 , 
T  itle  40,  Code  of  Federal  Regulations  is 
amended.  In  the  table  for  "Minnesota — 
TSP"  the  entry  for  St.  Louis  County 
should  be  revised  to  read  as  follows: 


0«signatsd  area 


Does  na 

mee!  pnmary 


•«lnne»ol»— TSP 


Doe»  -va 

Tieet 
>econdary 

sundards 


Cannol  be 
claasrf'Cd 


BeTter  r^«r 
naiX)naJ 
stanOarBs 


Si  loui»  County 

TS'N.  B'  "fi    Section  i 
f57N,  P2'yv  Sectoo  13.... 


T57N.  R22W,  Section  TJ _.. 


(FR  Doc82-)iMi«  Hifd  n  Ji-HI  (l-4^  <n 
I  Coda  6S60-S0-M 


UMI 
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40CFRPart81 

[A-5-FRL  2233-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rulemaking. 

SUMMARY:  This  rulemaking  revises  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  designation  status  for  a 
portion  of  Clermont  County,  Ohio  from 
unclassifiable  to  attainment  for  Total 
Suspended  Particulates  (TSP).  This 
revision  is  based  on  a  request  from  the 
State  of  Ohio  to  redesignate  this  area 
and  on  the  supporting  data  the  State 
submitted.  Under  the  Clean  Air  Act, 
designations  can  be  changed  if  sufficient 
data  are  available  to  warrant  such  a 
change. 

DATE:  This  action  will  be  effective 
January  10. 1983  unless  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments. 

ADDRESSES:  Copies  of  the  redesignation 
request,  technical  support  document  and 
the  supporting  air  quality  data  are 
available  at  the  following  addresses: 
U.S.  Environmental  Protection  Agency. 

Region  V,  Air  Programs  Branch,  230  S. 

Dearborn  Street.  Chicago,  Illinois 

60604 

Ohio  Environmental  Protection  Agency, 
Office  of  Air  Pollution  Control,  361 
East  Broji^  Street,  Columbus.  Ohio 
43216 

Written  comments  should  be  sent  to: 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section,  Air  Programs  Branch. 
Region  V,  U.S.  Environmental  Protection 
Agency.  230  South  Dearborn  Street, 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Emstein.  (312)  886-6036. 

SUPPLEMENTARY  INFORMATION:  Under 
Section  107(d)  of  the  Act  the 
Administrator  of  EPA  has  promulgated 
the  NAAQS  attainment  status  for  each 
area  of  every  State.  See  43  FR  8962 
(March  3. 1978)  and  43  FR  45993 
(October  5,  1978).  These  area 
designations  may  be  revised  whenever 
the  available  data  warrant  such  a 
revision. 

EPA's  policy  for  redesignating  an  area 
from  nonattainment  or  unclassified  to 
attainment  requires: 

(1)  At  least,  eight  consecutive  quarters 
of  the  most  recent,  quality  assured, 


representative  ambient  air  quality  data 
which  show  no  violations  of  the 
appropriate  NAAQS,  or 

(2)  Four  consecutive  quarters  of  the 
most  recent,  quality  assured. 
representative  data  on  ambient  air 
qualify  which  show  both  (a)  no  violation 
of  the  appropriate  NAAQS  and  (b)  air 
quality  improvement  that  results  from 
legally  enforceable  emission  reductions. 
In  addition.  EPA  relies  on  all  other 
available  data  in  reviewing  section  107 
designation  changes  includmg 
monitoring,  m.odeling  and  other 
pertinent  information. 

The  primary  TSP  NAAQS  is  viohited 
when,  in  a  year,  either:  1)  The  geometric 
mean  value  of  monitored  TSP 
concentrations  exceeds  75  micrograms 
per  cubic  meter  of  air  (75  M-g  m^]  (the 
annual  prinwrv  standard),  or  2)  the 
maximum  24-hour  ronrentrrftiun  of  TSP 
exceeds  260  p.g,m'  more  than  once  (the 
24-hour  standard).  The  secondary  TSP  is 
violated  when,  in  a  year,  the 
concentration  exceeds  150  p.g/m'  more 
than  once. 

On  .November  25.  1981  [46  FR  57677), 
EPA  redesignated  all  but  a  small  portion 
of  Clermont  County,  Ohio  from 
secondary  nona'fainment  to  attainment 
of  the  TSP  N.AAQS.  In  that  notice.  FPA 
also  redesignrited  a  small  area  in 
Clermont  County,  surrounding  a  TSP 
monitor  at  the  Batavia-Monroe-Ohio- 
Pierce  (BMOP)  site  in  Hamlet,  from 
seconda.'^v  nonatt.iinm.ent  to  unclassified 
for  TSP.  EPA  noted  that  the  av;iilal)le 
evidence  indicated  that  the  BMOP 
monitor  in  Hamlet,  which  recorded 
violations  of  the  secondary  standard, 
was  being  unduly  influenced  by  fugitive 
TSP  emissions  at  the  monitor  site  and 
the  data  iherefoie  were  invalid.  At  that 
time.  EPA  noted  that  the  Hamlet  area 
would  be  reevaluated  upon  the 
availability  of  two  years  of  valid  data  at 
new  monitor  sites  in  the  Hamlet  area. 

On  )uly  12. 1982,  the  State  of  Ohio 
submitted  additional  information 
requesting  that  the  unclassified  area  in 
Clermont  County,  be  redesignated  to 
attainment  for  the  TSP  NAAQS.  The        • 
State  of  OhiO  submitted  available  TSi' 
air  quality  data  from  1930-1982  for 
seven  TSP  sites,  located  in  or  within 
eight  kilom.eteis  of  the  unclassified  area 
to  support  the  request.  These  data  cin 
be  found  in  the  State  submittal  (July  12. 
1982)  and  Technical  Support  Document 
(August  24,  1982)  in  Region  V's  public 
inspection  file. 

Two  years  of  data  are  available  (1980 
and  1981)  for  five  sites  (except  BMOP 
and  St.  Bemadette)  and  these  data  show 
attainment  of  the  TSP  NAAQS.  The  two 
other  sites  (St.  Bemadette  and  BMOP) 


were  discontmued  by  the  Southwest 
Ohio  Air  Pollution  Control  Agencv  m 
May  1981.  The  St.  Bemadette  site" 
showed  no  violations  of  the  TSP 
.\.\AQS  during  its  period  of  data 
collection  (January  1980  through  May 
1981).  The  B.MOP  site,  around  which" the 
present  unclassified  area  is  centered. 
showed  violations  of  the  secondary 
standard  annu.illy.  However,  the  lack  of 
industrial  or  commercial  traditional/ 
nontraditional  sources  in  the  immediate 
Hamlet  area  which  could  explain  the 
large  continued  discrepancy  in  monitor 
readings  between  the  B.MOP  monitor  in 
Hamlet  and  nearby  monitors,  further 
confirms  EP.A's  previous  conclusions 
that  the  BMOP  monitor  in  Hamlet  was 
greatly  influenced  by  fugitive  TSP 
emissions  at  its  site  and  it«;  data  are 
invalid. 

The  data  from  the  other  monitor  sites 
in  and  near  the  unclassified  area  are 
sufficient  to  characterize  the  area's  TSP 
air  quality.  Therefore.  EPA  approves  the 
designation  to  attainment  for  TSP  based 
on  eight  quarters  of  data  at  five  sites 
within  and  near  the  TSP  unclassified 
area  in  Clermont  County.  Ohio.. 

Because  EPA  considers  today's  action 
noncontroversial  and  routine,  we  are 
approving  it  today  without  prior 
proposal.  The  action  will  become 
effective  on  January  10. 1983.  However, 
if  we  receive  notice  by  December  10. 
1982  that  someone  wishes  to  submit 
critical  comments,  then  EPA  will 
publish:  (1)  A  notice  that  withdraws  the 
action,  and  (2)  a  notice  that  begins  a 
new  rulemaking  by  proposing  the  action 
and  establishing  a  comment  period. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291   Under  5  US.C.  Section 
605(b).  the  Administrator  has  certified 
that  redesignations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709). 

Under  Section  307fb)(l)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (60  days  from  today).  This 
action  may  not  be  challenged  later  in 
proceedings  tn  enforce  lis  requirements. 
(See  section  J071b)(2).) 

List  of  Subjects  in  40  CFR  Pari  81 

Air  pollution  control,  National  parks, 
Wilderness  areas. 

(Sec,  107(d)  of  the  Act,  as  amended  (42  U.S  C. 

7407!) 
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Dar«fc  .NoTCtsber  3.  1982. 
Ann*  M.  Gooock  i 

PART  81— DESfGNATTON  OF  AREAS 
FOR  AIR  QUALTTT  FtANUfNG 
PURPOSES— OHH> 


Cod^  of  Feder;>f  Rp^Trfarioirs  »  amended 
as  follows: 

1.  Section  §  81.316  r»  amprtcfed  by 
revisfnp  CTermont  Cotinh-.  cf(>signation 
in  the  tdhle  for  "Ohio  TSP'.  to  read  as 
follows: 


Part  ftl  of  Chapter  I  Title  40  of  the  !t8t.33«    0»ho. 


Ohk>— TSP 


Ciefmont 


C-es^aretl  aff  a 

Doesiwr 

fT)0ol  pnffwy 

standsfds 

- 

w                                                  • 

Ca-^oi  re 


srandBrrts 
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40  CFR  Part  180 

I PP  6F  W07/R49e;  PH-Htt.  224J-7  k 

Tolerances  and  Exemptions  From 
Tolerances  for  Pesffcfde  ChemtcaPs  in 
or  on  Raw  Agrieufturaf  ComTno<JTtfesT 
Benomyl 

AGEMCV:  Elnvvronm»;nliil  Pratedioo 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  estabfishes  a 
tolerance  for  the  combined  residues  of 
the  fuTTgtcide  benfrmyf  and  its 
metabolites  in  or  on  the  raw  agnculfurai 
commodiry  carrots.  This  reflation  to 
establish  a  maT^imirm  permissibte  level 
for  the  combined  residijes  of  the 
fungicide  in  or  on  the  commodirv  wa.s 
requested,  pursuant  to  a  petitum.  bv  E.  1 
du  Pont  de  Nemours  and  Co. 
EFFECTIVE  DATt  November  10.  1962 
ADDRESS:  Written  objections  may  be 
'  submitted  to  the:  Heartn?!  Clerk.  {.\-\  10). 
Environmental  Protection  Agency.  R.ti. 
3708.  401  M  St..  SW..  Washinijton.  D  C 
20460. 

FOR  FURTHER  INFORMATION  COMTACT 
Henry  |acoby.  Product  Manager  (PVl)  S[. 
Registration bivisiofi  (TS-76"CK  Office 
of  Pesticide  Programs.  EnMronmental 
Protection  Agency.  Rm.  229.  CM=2.  1921 
Jefferson  Etevis  Highway.  Arlington.  V.A 
22202.  {703-557-1900). 

SUPPlfMENTART  MFORMATTDNC  EPA 

issued  a  notice  published  ir  the  Federal 
Register  of  January  12,  1976  [41  FR  2671 1 
which  announced  that  E,  I.  du  Pont  de 
Nemoors  and  Co.,  Wilmington  DE  I«»89H 
had  submitted  a  pesticide  petition  (PP 
6F1707)  proposing  that  40  CFR  1«>_294 
be  amended  by  the  establishment  of  d 
tolerance  for  the  combined  residues  of 
the  fungicide  benom.yl  [methyl  1- 


(butyfcarbamox  l}-2- 
beBzimidiizoIecarbamatel  and  its 
metabolites  containing  the 
beozimidazole  moiety  (ciiFculated  as 
benomyf)  in  or  on  the  raw  agricultural 
commodity  carrots  at  0.2  part  per  million 
(ppml 

There  were  Ro  comments  received  in 
response  to  liie  notice  of  filing, 

A  comprehensive  review  of  the  data 
available  for  the  chemical  was 
C(:ndurtcd  in  connection  with  the 
Rt-buitahle  Piesumptujns  Against 
Rfgislration  (RPARl  for  benomyl  which 
was  published  in  ihe  Federal  Register  of 
December  6.  1977  (42  FR  617861. 

These  presumptions  were  based  on 
information  indicating  thiit  benomyl 
posed  the  risks  of  mutagenicity  (point 
mutation  and  non-disjunction), 
spermatogenic  depression  and 
teratogenic  effects,  acute  toxicity  to 
aquatic  organisms  and  significant 
population  reduction  in  nontarget 
organisms.  In  the  Federal  Register  of 
August  30.  1979  (44  FR  SUORI.  the 
Agency  issued  a  Preliminan,'  Notice  of 
Determination,  which  conrJuded  that 
benomyl  continued  to  pose  the  risks 
noted  above  with  the  exception  of  point 
mutations  and  significant  population 
reductions  in  nontarget  organisms,  [n 
the  Notice  and  the  accompanying 
Position  Document  2/3,  the  Agency 
weighed  the  risks  and  benefits  of  use 
together  and  determined  that  certain 
modifications  to  the  terms  and 
conditions  of  use  were  necessary  to 
reduce  the  risks  of  use  to  applicators 
Suf>sequenf  to  the.«!e  findings,  data 
iMve  become  available  which  indicate 
that  benomyl  is  oncogenic  in  mice. 
.-Xdditiona!  teralo'genic  tests  have  also 
been  submitted.  A  review  of  the 
presently  registered  uses  and  proposed 
uses  of  bennmyl  in  light  of  the  potential 
oncogenic  and  teratogenic  adverse 
effects  has  been  completed.  The 
Agency's  assessment  of  the  potential 


teratogenic  and  oncogenic  risks  does  not 
raise  prudent  concerns  for  unreasonable 
risk  when  compared  to  the  benefits  of 
use  of  benomyl. 

The  scientific  data  considered  in 
support  of  this  tolerance  included  a  2- 
year  dog  feeding  study  with  no- 
observed-effecl  level  (NOEL)  of  500 
ppm:  a  2-year  rat  feeding  stndy  with 
NOEL  of  2.500  ppm;  a  3-generation  rat 
reproduction  study  with  NOEL  of  100 
ppm  and  two  teratology  studies,  one  on 
rats  witii  NOEL  of  129  mg/kg  and  the 
other  on  rabbits  with  a  >iOEL  of  500 
ppm.  Based  on  dw  3-generabon 
reprodoction  rat  study  wrtb  a  NOEL  of 
100  ppm  and  using  a  100-fok}  safety 
factor,  the  allowable  daily  hitake  (ADl) 
is  OXS  Rg/kg/day  and  the  Baximimi 
perraissibte  intake  fMPl)  is  3JX)  mg/day 
for  a  60-kg  person.  Estahhshed 
tolerances  result  in  a  maximum 
theoretical  residues  exposiire  of  1..9160 
mg/day  for  a  6D-kg  person  and 
utilization  of  63.87  percent  of  the  ADL 
This  tolerance  will  result  in  an  increase 
in  the  maximum  theoretical  residue 
exposure  of  0JXH44  mg/day  for  a  60-kg 
person  and  utilizes  0.048  percent  of  the 
ADI.  Tolerances  have  previously  been 
established  for  residues  of  benomyl  and 
its  metaboHtes  in  or  on  a  variety  of  raw 
agricufturaF  commodities  ranging  from 
0.2  to  50.0  ppm.  The  metabolism  of 
benomyl  is  adequately  miderstood,  and 
analytical  methods,  fluorometric  or 
coiorimetric,  are  available  for 
enforcement  purposes. 

The  pesticide  is  considered  useful  for 
the  purpose  fw  which  the  tolerance  is 
sought,  and  it  rs  concluded  that  the 
establishment  of  the  tolerance  will 
protect  the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  file  written  obfections  with  the 
I  tearing  Clerk,  at  the  address  given 
above.  Such  obieclions  should  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grrronds  for  the 
objcctifms.  A  hearing  will  be  granted  if 
the  objection*  are  supported  by  grounds 
legally  sufficient  to  iustify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534.  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  th  it 


PART  180- 


IKR  Uo(  82- 3088. 
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regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

(Sec.  408(d)(2).  68  Stat.  512  (21  U  S.C. 
346a(d)(2))). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedures,  Raw  agricultural 
commodities,  Pesticides  and  pests. 

Ddted:  October  29,  1982. 
Edwin  L.  |ohnson. 
Drreclor.  Office  of  Pesticide  Prof^rams. 

PART  180— [AMENDED] 

Therefore.  40  CFR  180.294  is  amended 
by  adding  and  alphabetically  inserting 
the  commodity  carrots  to  read  as 

follows: 


§  180.294 
residues. 


Benomyt;  tolerances  tor 


Com  modules 


Pans 

million 


Carrots     


02 


IFF  Dm:  82-30884  Filed  ll-!»-fl::  8:45  am) 
BILLING  CODE  SS60-50-M 


40  CFR  Part  180 

[PR  OF2420/R489;  PH-FRL-2242-81 

Tolerances  and  Exemptions  From 
Tolerances  for  Pesticide  Chemicals  In 
or  on  Raw  Agricultural  Commodities; 
Thiophanate-Methyl 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  the  combined  residues  of 
the  fungicide  thiophanate-methyl  and  its 
metabolites  in  or  on  the  raw  argicultural 
commodity  potatoes.  This  regulation  to 
establish  the  maximum  permissible  level 
for  the  combined  residues  of  the 
fungicide  in  or  on  the  commodity  was 
requested  pursuant  to  a  petition  by  the 
Pennwalt  Corp. 

EFFECTIVE  DATE:  November  10.  1982. 
ADDRESS:  Written  objections  may  be 
submitted  to  the;  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency.  Rm. 


3708,  401  M  St.,  SW.,  Washington.  D.C. 

20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Henry  jacoby.  Product  Manager  |PM)  21. 
Registration  Division  (TS-767C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  Rm.  229.  CM^2. 1921 
Jefferson  Davis  Highway.  Arlington.  VA 
22202;  (703-557-1900). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  published  in  the  Federal 
Register  ofDecember  16. 1980  (45  FR 
82705)  which  announced  that  Pennwalt 
Corp.,  P.O.  Box  C,  King  of  Prussia.  PA 
19406,  had  submitted  a  pesticide  petition 
(PP  OF2420)  proposing  that  40  CFR 
180.371  be  amended  by  the 
establishment  of  a  tolerance  for  the 
combined  residues  of  the  fungicide 
thiophanate-methyl  (dimethyl  ((1,2-phen- 
ylene)bis(iminocarbonothioyl)lbi.sicarb- 
amate),  its  oxygen  analogue  dimethyl- 
4,4'-o-phenylene^bis  (allophanate),  and 
Its  benzimidazole-containing 
metabolites  (calculated  as  thioph.inate- 
methy!)  in  or  on  the  raw  agricultural 
commodity  potatoes  at  0.05  part  per 
million  (ppm). 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  this  petition 
and  other  relevant  material  have  been 
evaluated.  The  scientific  data 
considered  in  support  of  the  tolerance 
were  a  2-year  rat  oncogenic  study       "'-^ 
(negative  oncogenic  potential,  with  a  no- 
observed-effect-leve!  (NOEL)  of  160 
[ipm),  a  2-year  mouse  oncogenic  study 
(no  observed  oncogenic  effects  at 
highest  dose  of  640  ppm).  a  2-year  dog 
feeding  study  (.\'OEL  of  10  mg/kg/dayj. 
a  six  generation  rat  reproduction  study 
(NOEL  of  160  ppm).  a  mouse  teratology 
.study  (no-observed  teratogenic  effects  at 
1 .000  mt;  kg,  a  rat  mutappnic  study  no- 
ohsprved  mutagenic  effects  at  1.000  mg/ 
kp,.  no  chromosomal  aberrations  in 
somatic  and  spermatogonial  cells),  and 
a  dominant  lethal  study  in  mice  (no- 
observed  mutagenic  effects  at  500  mg/ 
kg).  Based  on  the  rat  feeding  study,  (he 
.\'OEL  is  8.0  mg/kg/day.  Using  a  100-fold 
safety  factor,  the  allowable  daily  intake 
(ADl)  is  0.08  mg/kg/day  and  the 
maximum  permissible  intake  (MPl)  is  4  8 
mg/day  for  60-kg  person.  The  present 
and  other  established  tolerances  result 
in  a  maximum  theoretical  exposure  of 
0.76G7  mg/day  for  a  60-kg  person  and 
utilize  15.97  percent  of  the  ADI. 

A  comprehensive  review  of  the  data 
available  for  thiophanate-methyl  was 
conducted  in  connection  with  the 
Rebuttable  Presumptions  Against 
Registration  (RPAR)  review  and  was 
published  in  the  Federal  Register  of 
December  7,  1977.  The  presumption  was 
based  on  the  mutagenic  potential  of  its 


metabolite  methyl  benzimidazole 
carbamate  (.MBC).  The  Agency 
determined  that  the  presumption  was 
.rebutted  on  the  basis  of  low  exposure 
potential  (40  CFR  162.n(a)(4)(ii)|  and 
that  the  current  use  patterns  of 
thiophanate-methyl  do  not  pose 
unreasonable  adverse  effects  on  the 
environment.  Subsequent  to  this 
determination,  a  positive  oncogenicity 
study  on  MBC  was  submitted  to  the 
Agency.  The  Agency's  assessment  of  the 
potential  oncogenic  nsk  does  not  raise 
prudent  concerns  for  unreasonable  risks 
when  compared  to  the  benefits  resultmg 
from  the  use  of  thiophanate-methyl 

Tolerances  have  previously  been 
established  for  residues  of  thiophanate- 
methyl  in  or  on  a  variety  of  raw 
agricultural  commodities,  ranging  from 
0.2  to  1»  ppm  (40  CFR  180.371).  The 
proposed  tolerance  in  potatoes  is 
considered  to  pose  a  negligible 
increment  in  exposure  when  compared 
to  the  already  established  tolerances. 

Food  residue  studies  on  the  crop  for 
which  tolerance  is  being  proposed  were 
submitted  and  evaluated  for  the  petition. 
These  studies  demonstrated  that 
residues  of  thiophanate-methyl  and  its 
metabolites  in  the  crop  wiii  be  less  than 
the  limits  of  sensitivity  of  analytical 
methodology  or  less  than  0.05  ppm.  The 
metabolism  of  thiophanate-methyl  is 
adequately  understood  and  an  adequate 
analytical  method  is  available  for 
enforcement  purposes  (UV 
spectrofluorometry). 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerances  is 
sought.  Based  on  the  information 
considered  by  the  Agency,  it  is 
concluded  that  the  amount  of 
thiophanate-methyl  and  its  metabolites 
added  to  the  diet  from  the  proposed  use 
is  too  small  to  substantially  increase  the 
risk  to  humans.  Thus,  the  establishment 
of  this  tolerance  in  or  on  potatoes  will 
protect  the  public  health.  Therefore  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register, file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  obiectiuns  should  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  heanng  will  be  granted  if 
the  objections  are  supported  by  grouniis 
legally  sufficient  to  justify  the  rejicf 
sought. 

The  Office  of  Management  ana  buniiti 
has  exempted  this  rule  from  th» 
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requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534,  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  toleranrr 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantiHl 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
PR  24950). 

(Sec.  408(d)(2),  68  Stat.  512  (21  U.S.C. 

346a(d)[2))). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedures,  Raw  agricultural 
commodities.  Pesticides  and  pests. 

Dated:  October  29, 1982. 
Edwin  L.  )ohnson. 

Director.  Office  of  Pesticide  Programs. 

PART  10— {AMENDEDl 

Therefore,  40  CFR  180.371  is  amended 
by  adding  and  alphabetically  inserting 
the  commodity  potatoes  (seed 
treatment)  to  read  as  follows: 

§  180.371    TTiiophanate-methyl;  tolerances 
for  residues. 


Cotimodtties 


Parts 

PBf 


Potatoes  'seed  treatment) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-41 
[FPMR  Amdt  G-59] 


Government  Bill  of  Lading  Correction 
Notice;  Standard  Form  1200 

AQENCY:  General  Services 
Administration.  j 

action:  Final  rule. 


summary:  This  regulation  introduces  a 
new  Standard  Form  (SF)  1200,  that  will 
be  used  to  correct  or  amend  U.S. 
Government  Bill  of  Lading  (GBl.).  SF 
1103;  transit  GBL,  SF  1131;  and  GBL— 


Privately  Owned  Personal  Property.  SF 
1203.  The  new  form  establishes  a 
uniform  correction  document  to  replace 
the  individual  agency-oriented 
correction  forms  currently  used.  The 
information  requirement  contained  in 
this  regulation  {§  101-41.302-7)  has  been 
reviewed  by  the  General  Services 
Administration  and  determined  not  to 
be  subject  to  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  116-511). 

EFFECTIVE  DATE:  November  10  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  W.  Sandfort.  Chief,  Regulations 
Procedures  and  Claims  Branch,  Office  of 
Transportation  Audits  (202-275-0664). 

SUPPLEMENTARY  INFORMATION!  GSA  haS 

determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17,  1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
GSA  has  based  all  administrative 
decisions  underlying  this  rule  on 
adequate  information  concerning  the 
need  for,  and  consequences  of,  this  rule; 
has  determined  that  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

Background 

A  notice  of  proposed  rulemaking  was    . 
published  in  the  Federal  Register  of 
April  27,  1982  (47  FR  18007),  inviting 
comments  for  30  days  ending  May  27, 
1982.  No  unfavorable  comments  were 
received. 

List  of  Subjects  in  41  CFR  Part  101-41 

Air  carriers,  Accounting,  Claims. 
Freight,  Freight  forwarders.  Government 
property  management.  Maritime 
f  arriers.  Moving  of  household  goods. 
Passenger  services.  Railroads. 
Transportation. 

PART  101-41— TRANSPORTATION 
DOCUMENTATION  AND  AUDIT 

1.  The  table  of  contents  for  Part  101- 
41  is  amended  by  adding  the  following 
entries; 

Sec. 

101-41.302-7  CBL  Correction  notice. 
101-41.313-3  GBL  Correction  notice. 
101-41.4901-12CX)  Standard  form  1200. 

government  lull  of  lading  correction 

notice. 


Subpart  101-41.3— Freight 
Transportation  Services  Furnished  for 
the  Account  of  the  United  States 

2.  Section  101^1.302-1  is  amended  by 
adding  new  paragraph  (aa)  to  read  as 
follows; 

§  1 0 1  -4 1 .302- 1     LIsthM  of  forms. 
.        •        •        •      Y 

(aa)  SF  1200,  Govemrnent  Bill  of 
Lading  Correction  Notice. 

3.  Section  101^1.302-7  is  added  to 
read  as  follows; 

§  101-41.302-7    GBL  correction  notice. 

3F  1200  is  used  to  alter  or  correct  the 
GBL,  transit  GBL,  and  the  personal 
property  GBL.  It  is  a  single  sheet  form, 
and  the  number  of  copies  to  be  prepared 
and  distributed  will  be  a  matter  for  each 
Federal  agency  to  establish.  Recipients 
of  a  correction  notice  will  alter  or 
correct  the  GBL  as  indicated  on  the 
notice  and  attach  the  form  to  the  GBL. 
Preparation  of  SF  1200  is  not  required 
when  alterations  or  corrections  are 
made  prior  to  the  distribution  of  the 
GBL.  This  form  is  not  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  96-511). 

4.  Section  101-41.313-3  is  added  to 
read  as  follows: 

§  101-41.313-3    GBL  correction  notice. 

Federal  agencies  may  obtain  SF  1200. 
Government  Bill  of  Lading  Correction 
Notice,  by  submitting  a  requisition  in 
FEDSTRIP/MILSTRIP  format  to  the  GSA 
regional  office  providing  support  to  the 
requesting  activity. 

Subpart  101-41.49— Illustrations  of 
Forms  i 

5.  Section  101-41.4901-1200  is  added 
to  read  as  follows: 

§  101-41.4901-1200    Standard  Form  1200, 
Government  Bill  of  Lading  Correction 
Notice. 

Note.— the  form  illustrated  in  this  §  101- 
41.4901-1200  is  filed  with  the  original 
document  and  does  not  appear  in  this 
volume. 

(31  U.S.C.  244  and  Sec.  205(c),  63  Stat.  390  (40 
U.S.C.  486(c))) 

Dated:  October  22, 1982. 

Gerald  P.  Carmen, 

Administrator  of  General  Services. 

|FR  Doc  82-30894  Filed  11-9-82;  8  45  am) 
BILLINQ  CODE  S820-AM-M 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

National  Flood  Insurance  Program; 
Final  Flood  Elevation  Determinations 

Correction 

In  FR  Doc.  82-29172  beginning  on  pdge 
47817  in  the  issue  of  Thursday.  October 
28,  1982,  make  the  following  change: 

On  page  47818,  in  the  table,  the 
second  entry  for  "Florida"  now  reading 
"Belleair  Beach  (City),  Pinellas  County 
i'FEMA-6246)"  should  read  "Belleair  ' 
Shore  (City),  Pinellas  County  (FEMA- 
6246)". 

BILLING  CODE  ISOfr-OI-W 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  531  and  536 

[Docket  No.  81-51;  GeneraJ  Orders  13  and 
38] 

Time  Limit  Tor  Filing  of  Overcharge 
Claims;  Stay  of  Final  Rule 

agency:  Federal  Maritime  Commission. 
action:  Stay  of  final  rule. 

summary:  The  Federal  Maritime 
Commission  is  staying  the  effective  date 
of  final  rules  on  time  limit  for  filing  of 
overcharge  claims  which  were  published 
at  47  FR  34556,  August  10,  1982.  The 
purpose  of  the  stay  is  to  allow 
additional  time  for  consideration  by  the 
Commission  of  petitions  for 
reconsideration  and  request  for 
amendment  of  the  final  rules  prior  to 
their  effective  date, 

date:  Effective  December  23,  1982. 

FOR  FURTHER  INFORMATION  CONTACr. 

Francis  C.  Hurney,  Secretary,  Federal 
Maritime  Commission,  1100  L  Street, 
NW„  Washington,  D.C.  20573,  (202)  523- 
5725. 

SUPPLEMENTARY  INFORMATION:  Final 

rules  in  subject  proceeding  were 
published  on  August  10. 1982.  (47  FR 
34556-34561)  to  become  effective 
November  8, 1982.  Various  petitions  for 
reconsideration  and  a  request  for 
amendment  of  the  rules  are  pending 
disposition  by  the  Commission.  Fn  order 
to  allow  additional  time  for 
consideration  of  these  matters  by  the 
Commission  prior  to  the  effective  date  of 
the  rules,  the  effective  date  hereby  is 
postponed  for  an  additional  45  days. 


By  the  Commission 
Francis  C.  Flumey, 

f^ecrptary. 

!KR  !5.ic  R:'-30fl05  Vncti  :  1-*^.J  HAb  rfm| 
BILLING  CODE  6730-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(BC  Docket  No.  82-417;  RM-41 14) 

FM  Broadcast  Station  In  Osakis, 
Minnesota;  Changes  Made  in  Table  of 
Assignments 

Correction 

In  FR  Doc.  82-29918,  appeanr.g  on 
page  49404,  on  Monday,  \'o\  eniixer  i. 
1982,  in  the  SUMMARY  paragraph, 
paragraphs  1.  and  3..  "FM  Channel 
20H.-\"  should  read  "V\\  Channel  280A". 

BILLING  CODE  1S0S-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1033 
IS.O.  14731 

Various  Railroads  Authorized  To  Use 
Tracks  and/or  Facilities  of  the 
Chicago,  Rock  Island  and  Pacific 
Railroad  Company,  Debtor 

agency:  Inlerst;itc  Commerce 
Commission. 

ACTION:  Foriy-Fourth  Revised  Service 
Order  No.,  1473, 

SUMMARY:  Pursuant  to  Section  122  of  the 
Rock  Island  Railroad  Transition  and 
Employee  Assistance  Act.  Public  Law 
96-254,  this  order  authorizes  various 
railroads  to  provide  interim  service  o\  er 
the  Chicago,  Rock  Island  and  Pacific 
Railroad  Company,  Debtor  (William  M. 
Gibbons,  Trustee),  and  to  use  such 
tracks  and  facilities  as  are  necessary  for 
operations.  This  order  permits  carriers 
to  continue  to  provide  service  to 
shippers  which  would  otherwise  be 
deprived  of  essential  rail  transportation. 
DATES:  Effective  12:01  a.m.,  November 
10,  1982,  and  continuing  in  effect  until 
11:59  p.m.,  January  31.  1983,  unless 
otherwise  modified,  amended  or 
vacated  by  order  of  this  Commission 
FOR  FURTHER  INFORMATION  CONTACT: 
M.  F.  Clemens,  jr.,  (202)  275-7840  or  275- 
1,559. 

SUPPLEMENTARY  INFORMATION: 
Decided  November  4,  1982. 

Pursuant  to  Section  122  of  the  Rock 
Island  Railroad  Transition  and 


Employee  Assistance  Act,  Public  Law 
96-254  (RITEA).  the  Commission  is 
authorizing  various  railroads  to  provide 
interim  service  over  Chicago.  Rock 
Island  and  Pacific  R.iilroad  Company. 
Debtor  (William  M.  Gibbons,  Trustee). 
(RI)  and  to  use  such  tracks  and  facilities 
as  are  necessary  for  those  operations 

In  view  of  the  urgent  need  for 
continued  rail  service  over  RI's  lines 
pending  the  implementation  of  long-. - 
range  solutions,  this  order  permits 
carriers  to  provide  ser\'ice  to  shippers 
which  may  otherwise  be  deprived  of 
essential  rail  transportation. 

Appendix  A,  to  the  previous  order,  is 
revised  by  deleting  at  Item  6.,  the 
authority  for  the  St.  Louis  Southwestern 
Railroad  Company  to  operate  between 
Brinkley  and  Briark,  Arkansas,  at 
Stuttgart,  Arkansas,  and  at  Topeka. 
Kansas,  as  requested  by  the  carrier 
pursuant  to  its  purchase  of  the  property; 

All  remaining  items  in  Appendix  A 
are  renumbered  accordingly. 

Appendix  A.  of  this  order,  is  revised 
by  adding  at  Item  19.B.  &  C.  authority 
for  the  North  Central  Oklahoma 
Railroad  Company  (NCOK)  to  operate 
from  El  Reno  to  Hydro.  Oklahoma,  and 
from  Geary  to  Okeene.  Oklahoma,* 
total  distance  of  approximately  79  miles 
Another  carrier,  the  Okarche  Central 
Railway  (Okarche).  also  requested 
authority  to  operate  a  portion  of  the 
same  line.  In  its  application.  Okarche 
sought  to  operate  from  El  Reno  to  Geary 
Oklahoma,  and  from  Geary  to  Okeene, 
Oklahoma,  a  total  distance  of  58  miles. 

In  considering  the  competing 
applications  of  NCOK  and  Okarche,  the 
Board  utilized  certain  established 
criteria.  These  criteria  are:  (1)  Extent  of 
current  and/or  proposed  operations  12) 
Service  to  the  public.  (3)  Increased 
shipper  market  and/or  competitive 
advantage.  (4)  Shipper  support,  and  (5) 
Court  approved  lease  arrangements  with 
the  Trustee. 

The  Board,  in  reviewing  the 
applications  of  NCOK  and  Okarche,  and 
based  on  the  criteria,  found  that  the 
operation  proposed  by  .NCOK  is  about 
20  miles  further  than  that  proposed  by 
Okarche  and.  coupled  with  its  current 
operation,  totals  approximately  157 
miles:  that  the  overall  service  to  the 
public  would  be  greater;  that  the 
competitive  and  market  advantages  to 
shippers  would  be  enhanced  by  NCOK's 
connpction  with  Farm  Rail  at  Hydro. 
Okidhoma,  thus  providing  line 
continuity  to  shippers  on  both  segmoii's 
and  that,  while  neither  carrier  has 
notified  the  Board  of  a  Court  appro\  ed 
lease  agreement,  the  Trustee's  office  has 
notified  the  Board  that  its  negotiations    ' 
with  NCOK  are  near  conclusion  In  sum. 
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the  Board  felt  compelled  to  grant  the 
authority  to  NCOK  as  previously 
described. 

Appendix  B  of  Forty-Third  Revised 
Service  Order  No.  1473  is  unchanged 
and  is  incorporated  into  this  order  by 
reference. 

It  has  been  brought  to  the  attention  of 
the  Board  that,  in  certain  cases, 
payment  of  compensation  to  the  Trustee 
for  the  use  of  Rock  Island  property  is  in 
arrears.  All  interim  operators  are 
reminded  that  compensation,  whether 
determined  by  lease,  agreement,  or  the 
Rock  Island  Formula,  is  a  requirement  of 
this  order  and  should  remain  current. 

It  is  the  opinion  of  the  Commission 
that  an  emergency  exists  requiring  that 
the  railroads  listed  in  the  named 
appendices  be  authorized  to  conduct 
operations  using  RJ  tracks  and/or 
facilities;  that  notice  and  public 
procedure  are  impracticable  and 
contrary  to  the  public  interest;  and  good 
cause  exists  for  making  this  order 
effective  upon  less  than  thirty  days' 
notice. 

It  is  ordered,  that; 

§  1 033. 1 473    Service  Order  No.  1 473. 

(a)  Various  railroads  authorized  to 
use  tracks  and/or  facilities  of  the 
Chicago.  Rock  Island  and  Pacific 
Railroad  Company.  Debtor  (William  M. 
Gibbons.  Trustee).  Various  railroads  are 
authorized  to  use  tracks  and/or  facilities 
of  the  Chicago.  Rock  Island  and  Pacific 
Railroad  Company  (RI),  as  listed  in 
Appendix  A  to  this  order,  in  order  to 
provide  interim  service  over  the  RI;  and 
as  listed  in  Appendix  B  to  this  order,  to 
provide  for  continuation  of  joint  or 
common  use  facility  agreements 
essential  to  the  operations  of  these 
carriers  as  previously  authorized  in 
Service  Order  No.  1435. 

(b)  The  Trustee  shall  permit  the      \ 
affected  carriers  to  enter  upon  the 
property  of  the  RI  to  conduct  service  as 
authorized  in  paragraph  (a). 

(c)  The  Trustee  will  be  compensated 
on  terms  established  between  the 
Trustee  and  the  affected  carrier(s);  or 
upon  failure  of  the  parties  to  agree  as 
hereafter  fixed  by  the  Commission  in 
accordance  with  pertinent  authority 
conferred  upon  it  by  Section  122(a) 
Public  Law  96-254. 

(d)  Interim  operators,  authorized  in 
Appendix  A  to  this  order,  shall,  within 
fifteen  (15)  days  of  its  effective  date, 
notify  the  Railroad  Service  Board  of  the 
date  on  which  interim  operations  were 
commenced  or  the  expected 
commencement  date  of  those 
operations.  Termination  of  interim 
operations  will  require  at  least  (30) 
thirty  days  notice  to  the  Railroad 
Service  Board  and  affected  shippers 


(e)  Interim  operators,  authorized  in 
Appendix  A  to  this  order,  shall,  within 
thirty  days  of  commencing  operations 
under  authority  of  this  order,  notify  the 
RI  Trustee  of  those  facilities  they 
believe  are  necessary  or  reasonably 
related  to  the  authorized  operations. 

(f)  During  the  period  of  thex)perations 
over  the  RI  lines  authorized  in 
paragraph  (a),  operators  shall  be 
responsible  for  preserving  the  value  of 
the  lines,  associated  with  each 
operation,  to  the  RI  estate,  and  for 
performing  necessary  maintenance  to 
avoid  undue  deterioration  of  lines  and 
associated  facilities. 

1.  In  those  instances  where  more  than 
one  railroad  is  involved  in  the  joint  use 
of  RI  tracks  and/or  facilities  described 
in  Appendix  B.  one  of  the  affected 
carriers  will  perform  the  maintenance 
and  have  supervision  over  the 
operations  in  behalf  of  all  the  carriers  as 
may  be  agreed  to  among  themselves,  or 
in  the  absence  of  such  agreement,  as 
may  be  decided  by  the  Commission. 

(g)  Any  operational  or  other  difficulty 
associated  with  the  authorized 
operations  shall  be  resolved  through 
agreement  between  the  affected  parties 
or,  failing  agreement,  by  the 
Commission's  Railroad  Service  Board. 

(h)  Any  rehabilitation,  operational,  or 
other  costs  related  to  authorized 
operations  shall  be  the  sole 
responsibility  of  the  interim  operator 
incurring  the  costs,  and  shall  not  in  any 
way  be  deemed  a  liability  of  the  United 
States  Government. 

(i)  .•\pplication.  The  provisions  of  this 
order  shall  apply  to  intrastate,  interstate 
and  foreign  traffic. 

(j)  Rate  applicable.  Inasmuch  as  the 
operations  described  in  Appendix  A  by 
interim  operators  over  tracks  previously 
operated  by  the  RI  are  deemed  to  be  due 
to  carrier's  disability,  the  rates 
applicable  to  traffic  moved  over  these 
lines  shall  be  the  rates  applicable  to 
traffic  routed  to,  from,  or  via  these  lines 
which  are  formerly  in  effect  on  such 
traffic  when  routed  via  RI,  until  tariffs 
naming  rates  and  routes  specifically 
applicable  become  effective. 

(k)  In  transporting  traffic  over  these 
lines,  all  interim  operators  described  in 
Appendix  A  shall  proceed  even  though 
no  contracts,  agreements,  or 
arrangements  now  exist  between  them 
with  reference  to  the  divisions  of  the 
rates  of  transportation  applicable  to  that 
traffic.  Divisions  shall  be,  during  the 
time  this  order  remains  in  force,  those 
voluntarily  agreed  upon  by  and  between 
the  carriers;  or  upon  failure  of  the 
carriers  to  so  agree,  the  divisions  shall 
be  those  hereafter  fixed  by  the 
Commission  in  accordance  with 


pertinent  authority  conferred  upon  it  by 
the  Interstate  Commerce  Act. 

(1)  To  the  maximum  extent 
practicable,  carriers  providing  service 
under  this  order  shall  use  the  employees 
who  normally  would  have  performed  the 
work  in  connection  with  traffic  moving 
over  the  lines  subject  to  this  Order. 

(m)  Effective  date.  This  order  shall 
become  effective  at  12:01  a.m., 
November  10, 1982.  - 

(n)  Expiration  date.  The  provisions  of 
this  order  shall  expire  at  11;59  p.m., 
January  31,  1983,  unless  otherwise 
modified,  amended,  or  vacated  by  order 
of  this  Commission. 

This  action  is  taken  under  the 
authority  of  49  U.S.C.  10304,  10305.  and 
Section  122,  Pub.  L.  96-254. 

This  order  shall  be  served  upon  the 
Association  of  American  Railroads, 
Transportation  Division,  as  agent  of  the 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the  terms 
of  that  agreement  and  upon  the 
American  Short  Line  Railroad 
Association.  Notice  of  this  order  shall  be 
given  to  the  general  public  by  depositing 
a  copy  in  the  Office  of  the  Secretary  of 
the  Commission  at  Washington,  D.C., 
and  by  filing  a  copy  with  the  Director. 
Office  of  the  Federal  Register. 

List  of  Subjects  in  49  CFR  Part  1033 

Railroads.  '^ 

By  the  Commission,  Railroad  Service 
Board,  members  ].  Warren  McFarland, 
Bernard  Gaillard.  and  John  H.  O'Brien. 
Agatha  L.  Mergenovich, 

Spcretary.   ■ 

Appendix  A 

RI  Lines  .Authorized  To  Be  Operated  by 
Interim  Operators 

1.  Peoria  and Pekin  Union  Railwav  Conipanv 

(PPU): 

A.  All  Peoria  Terminal  Railroad  property 
on  the  east  side  of  the  Illinois  River, 
located  within  the  city  limits  of  Pekin, 
Illinois. 

B.  Mossville,  Illinois  (milepost  148.23)  to 
Peoria.  Illinois  (milepost  161.0)  including 
the  Keller  Branch  (milepost  1.55  to  6.15). 

2.  Union  Pacific  Railroad  Company  (UP): 

A.  Beatrice.  Nebraska. 

B.  Approximately  36.5  miles  of  trackage 
extending  from  Fairbury,  Nebraska,  to  RI 
Milepost  581.5  north  of  Hallam. 

'Nebraska. 

3.  Toledo,  Peoria  and  Western  Railroad 

Company  (TPW): 
A.  Peoria  Terminal  Company  trackage  from 
HoUis  to  Iowa  Junction,  Illinois. 

4.  Chicago  and  North  Western 

Transportation  Company  (CNWj: 

A.  from  Minneapolis-St.  Paul.  Minnesota,  to 
Kansas  City,  Missouri. 

B.  from  Rock  Junction  (milepost  5.2)  to 
Inver  Grove.  Minnesota  (milepost  0). 
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C.  from  Inver  Grove  (milepost  344.7)  to 
Northwood,  Minnesota. 

D.  from  Clear  Lake  Junction  (milepost 

191.1)  to  Short  Line  Junction,  Iowa 
(milepost  73.6). 

E.  from  East  Des  Moines.  Iowa  (milepost 
350.8)  to  West  Des  Moines,  Iowa 
(milepost  364.34). 

F.  from  Short  Line  Junction  (milepost  73.6) 
to  Carlisle.  Iowa  (milepost  64.7). 

G.  from  Carlisle  (milepost  64.7)  to  Allerton. 
Iowa  (milepost  0). 

H.  from  Allerton.  Iowa  (milepost  363)  to 

Trenton,  Missouri  (m.ilepost  415.9). 
I.  from  Trenton  (milepost  415.9)  to  Air  Line 

Junction.  Missouri  (milepost  502.2). 
J.  from  Iowa  Falls  (milepost  97.4)  to 

Estherville.  Iowa  (milepost  206.9). 
K.  from  Bricelyn.  Minnesota  (milepost  57.7) 

to  Ocheyedan,  Iowa  (milepost  246.7). 
L.  from  Palmer  (milepost  454.5)  to  Royal, 

Iowa  (milepost  502). 
M.  from  Dows  (milepost  113.4)  to  Forest 

City,  Iowa  (milepost  158.2). 
N.  from  Cedar  Rapids  (milepost  100.5)  to 

Cedar  River  Bridge.  Iowa  (milepost  96.2) 

and  to  serve  all  industry  formerly  served 

by  the  RI  at  Cedar  Rapids. 
O.  at  Sibley,  Iowa. 
P.  at  Hartley,  Iowa. 
Q.  from  Carlisle  to  Indianola.  Iowa. 
R.  at  Omaha,  Nebraska,  (between  milepost 

502  to  milepost  504). 
S.  Peoria  Terminal  Company  trackage  from 

Iowa  Junction  (RI  milepost  164.32/PTC 

milepost  .91)  through  Mollis,  Illinois  to 

the  Illinois  River  bridge  (milepost  7,40). 

5.  Chicago,  Milwaukee.  St.  Paul  and  Pacific 

Railroad  Company  (MIL  Wj: 

A.  from  Newport,  Minnesota  to  a  point 
near  the  east  bank  of  the  Mississippi 
River,  sufficient  to  servft  Northwest  Oil 
Refinery,  at  St.  Paul  Park,  Minnesota. 

B.  from  Davenport  (milepost  182.35)  to 
Iowa  City,  Iowa  (milepost  237.01). 

6.  Missouri  Pacific  Railroad  Company  (MP): 

A.  from  Little  Rock,  Arkansas  (milepost 

135.2)  to  Hazen,  Arkansas  (milepost 
91.5). 

B.  from  Little  Rock,  Arkansas  (milepost 
135.2)  to  Pulaski,  Arkansas  (milepost 
141.0). 

C.  from  Hot  Springs  Junction  (milepost  0.0) 
to  and  including  Rock  Island  (milepost 
4.7.) 

7.  Norfolk  and  Western  Railway  Company 

(NWj:  is  authorized  to  operate  over 
tracks  of  the  Chicago,  Rock  Island  and 
Pacific  Railroad  Company  running 
southerly  from  Pullman  Junction, 
Chicago.  Illinois,  along  the  western  shore 
of  Lake  Calumet  approximately  four  plus 
miles  to  the  point,  approximately  2.500 
feet  beyond  the  railroad  bridge  over  the 
Calumet  Expressway,  at  which  point  the 
RI  track  connects  to  Chicago  Regional 
Port  District  track,  for  the  purpose  of 
serving  industries  located  adjacent  to 
such  tracks.  Any  trackage  rights        ,' 
arrangements  which  existed  betweefi  the 
Chicago.  Rock  Island  and  Pacific 
Railroad  Company  and  other  carriers, 
and  which  extend  to  the  Chicago 
Regional  Port  District  Lake  Calumet 
Harbor,  West  Side,  will  be  continued  so 
that  shippers  at  the  port  can  have  NW 


rates  and  routes  regardless  of  which 
carrier  performs  switching  services. 

8.  Cadillac  and  Lake  City  Railway  Company 

(CLK): 
.  A.  from  Sandown  Junction  (milepost  0,1)  to 
and  including  junction  with  DRGW  Belt 
Line  (milepost  2.7)  all  in  the  vicinity  of 
Denver,  Colorado,  a  distance  of 
approximately  6.6  miles. 

B.  from  Colorado  Springs  (milepost  609.11 
to  and  including  all  rail  facilities  at 
Colorado  Springs  and  Roswell.  Colorado 
(milepost  602,8),  all  in  the  vicinity  of 
Colorado  Springs.  Colorado,  and 
Eastward  from  Colorado  Sprincs  to 
Falcon,  Colorado  (milepost  590.3),  a  total 
distance  of  approximately  25.1  miles. 

C.  from  Simla.  Colorado  (milepost  5.58.3)  to 
Colby,  Kansas  (milepost  387.0).  a  ^ 
distance  of  .approximately  171.3  miles. 

D.  Rock  Island  trackage  rights  over  Union 
Pacific  Railroad  Company  between 
Limon  and  Denver,  Colorado,  a  distance 
of  approximately  83.8  miles. 

9.  Baltimore  and  Ohio  Railroad  Company 

(BO): 

A.  from  Blue  Island.  Illinois  (milepost  15.7) 
to  Bureau,  Illinois  (milepost  114.2).  a 
distance  of  98.5  miles. 

B.  from  Bureau,  Illinois  (milepost  114.12)  to 
Henry,  Illinois  (milepost  126  94)  a 
distance  of  approximately  12.8  miles. 

10.  Keota  Washmston  Transportation 

Company  (K IVTR): 

A.  from  Keota  to  Washington.  Iowa;  to 
effect  interchange  with  the  Chicago, 
Milwaukee.  St.  Paul  and  Pacific  Railroad 
Company  at  Washington.  Iowa,  and  to 
serve  any  industnes  on  the  former  Kl 
which  are  not  being  served  presently. 

B.  at  Vinton,  Iowa  (milepost  120.0  to  123.0). 

C.  from  Vinton  Junction.  Iowa  fmilepost 
23.4)  to  Iowa  Falls.  Iowa  (milepost  97.4). 

11.  The  La  Salle  and  Bureau  County  Railroad 

Company  (LSBCj: 

A.  from  Chicago  (milepost  0.60)  to  Blue 
Island,  Illinois  (milepost  16,61)  and  yard 
tracks  6,  9  and  10:  and  crossover  115  to 
effect  interchange  at  Blue  Island,  Illinois. 

B.  from  Western  Avenue  (Subdivision  lA, 
milepost  16.6)  to  119th  Street 
(Subdivision  lA,  milepost  14.8).  at  Blue 
Island,  Illinois. 

C.  from  Gresham  (subdivision  1.  milepost 
10.0)  to  South  Chicago  (subdivision  IB, 
milepost  14.5)  at  Chicago,  Ilinois 

D.  from  Pullman  Junction,  Chicago,  Illinois. 
(milepost  13.2)  running  southerly  to  the 
entrance  of  the  Chicago  International 
Port,  a  distance  of  approximateU'  five 
miles,  for  the  purpose  of  bridge  rights 
and  to  effect  interchange  at  the 
Kensington  and  Eastern  Yard. 

12.  The  Atchison.  Topeka  and  Santa  Fe 

Railway  Company  (A  TSF): 

A.  at  Alva,  Oklahoma. 

B.  at  St.  Joseph,  Missouri. 

13.  The  Brandon  Corporation  (BR.AXI: 
A.  from  Clay  Center,  Kansas  (milepost 

178.37).  to  Manhattan,  Kansas  (milepost 
143.0),  a  distance  of  approximately  35 
miles. 

14.  Iowa  Northern  Railroad  Companv 

(lANR): 
A.  from  Cedar  Rapids,  Iowa  (milepost 
100.5),  to  Manly,  Iowa,  (milepost  225,1) 


B.  at  Vinton.  Iowa,  and  west  on  the  Inwa 
Falls  Line  to  milepost  24,3 

15.  Iowa  Railroad  Company  (IRRCl 

A,  from  Council  Bluffs  (milepost  490l,Sl  (o 
U'esl  Des  Moines.  Iowa  (milepost  ,364  3-1) 
8  distance  of  approximately  126  81  miles, 

B,  from  Audubon  (unction  (milepost  440  "| 
to  Audubon.  Iowa  (milepost  4b5,l)  a 
distance  of  approximately  24.4  miles 

C.  from  Hancock.  Iowa  (milepost  6  4)  to 
Oakland.  Iowa  (milepost  12.3)  a  distance 
of  approximately  5.9  miles. 

D,  Overhead  nghts  from  West  Des  .Moines, 
Iowa  (milepost  364.34)  to  Fast  Dps 
Moines.  Iowa  (milepost  350.8).  (This 
trackage  is  currently  leased  to  the  CNW 
see  Item.  5,F,.) 

E.  from  East  Des  Moines,  Iowa  (milepost 
350.81  to  Iowa  City.  Iowa  (milepost 
237.01)  a  distance  113  79  miles. 

F.  Overhead  rights  from  Iowa  City.  Iowa 
(milepost  23"  01)  to  Davenport,  Iowa 
(milepost  182.35),  including  interchange 
with  the  Cedar  Rapids  and  Iowa  City 
Railway  (This  trackage  is  currently 
leased  to  the  MILW  see  Item  6  I)  ) 

G  from  Bureau,  Illinois  (milepost  114.2)  to 
Davenport.  Iowa  (milepost  182.35) 

H  from  Rock  Island.  Illinois  through  Milan. 
Illinois,  to  a  peint  west  of  Milan 
sufficient  to  serve  the  Rock  Island 
Industrial  Complex. 

I  at  Rork  Island,  Illinois  including  26th 
Street  Yard.  ♦ 

)  from  Altoona  to  Pella,  Iowa. 

16.  .Missouri-Kansas-Texos  Railroad 

Company  (MKT): 
A.  from  Oklahoma  City,  Oklahoina 
(milepost  496.4)  to  McAJester,  Oklahoma 
(milepost  365.0).  a  distance  of 
approximately  131.4  miles. 

17.  Chicago  Short  Line  Railway  Company 

(CSL): 

A  from  Pullman  (unction  easterly  for 
approximately  1000  feet  to  serve  Clear- 
View  Plastics,  Inc.,  all  in  the  vicinit>'  of 
the  Culumet  switching  district. 

B  from  Rock  Island  Junction  westerly  for 
approximately  3000  feet  to  Irondale  Wye. 

18.  Kyle  Railroad  Company  (Kyle): 

A  from  Bcllevillp  (milepost  187.0)  to 
Caruso.  Kansas  (milepost  430.0),  a 
distance  of  approximately  243  miles. 
KYLE  will  be  responsible  for  the 
maintenance  of  the  jointly  used  track 
between  Colby  and  Caruso  as  mutually 
agreed  upon  with  CLK.  and  for 
coordinating  operations. 

B  from  Belleville  (milepost  IB"  0]  to 
Mahaska,  Kansas  (milepost  1~0  0]  a 
distance  of  approximately  17  miles. 

C.  from  Belleville  (milepost  225  34)  to  Clay 
Center.  Kansas  (milepost  178.37)  a 
distance  of  approximately  47  miles. 

19.  North  Central  Oklahoma  Railway.  Inc. 

INCOK): 
'A.  from  Mangum.  Oklahoma  (milepost 

97,2)  to  Anadarko.  Oklahoma  Imilepost 

18  14). 
"B  from  El  Reno.  Oklahoma  (milepost 

515,0)  to  Hydro,  Oklahoma  (milepost 

553.0)  a  distance  of  approximately  38 

miles.        , 
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C.  from  Geary,  Oklahoma  (milepost  0.0!  ic 
Okeene.  Oklahoma  (nulepost  39.0)  a 
distance  of  approximately  3S  miles. 

20.  South  Centra/  Arkansas  Railway.  l:ic 

(SCAR) 
A.  from  El  Dorado.  Aikansas  (nulepost  99) 
to  Rustoo.  Louisiana  (milepost  154.77). 

21.  Burlington  Northern  Railmud  Company 

(BS): 

A.  at  Burlington.  Iowa  (miU-post  0  to 
milepost  2-06). 

B.  at  Okeene.  Oklahoma. 

22.  Fort  Worth  and  Denver  Rai'way 

Company  IFWD): 

A.  from  Ainarillo  to  Bushland.  Texas, 
including  terminal  trackage  at  Amanl!.! 
and  approximately  three  (3)  miles 
northerly  along  the  old  Liberal  Line 

B.  at  North  Fort  Worth.  Texas  (mileposts 
603X)  to  611.4). 

23.  Omaha.  Lincoln  and  Bvatnce  Railway 

Company  (OLE): 
A.  at  Lincoln.  Nebraska  (milepost  559.16)  to 

(milepost  560.83). 
Note. — In  the  interest  of  operational  ciar:i', 
and  efficiency,  and  considenng  OLB  s  lease 
with  the  Trustee.  OLB  will  be  the  supervising 
carrier  for  operations  and  maintenance  for 
the  above  segment  to  be  operated  jointly  with 
COR 

24  Colorado  and  Eastfm  Ruilwuy  Company 
(COEI: 
\.  at  Lincoln,  Nebraska  (niilepost  558.0)  to 
(milepost  562.0)  a  distance  of 
approximately  4.0  miles  (This  authority 
is  joint  with  OLB  between  mileposts 
559  16  and  560.a3.  see  Item  27,  Nott). 
'Changed. 
•Added. 

It'll  Ooc  82-30610  riM  n-«-82:  lt«5  im\ 
BILUNG  COOC 


49  CFR  Palis  1307  and  1310 

t  El  Parte  No.  UC-M  and  MC-88  (Sub-No. 
1)1 

Detention  of  Motor  Vehicles- 
Nationwide;  Detention  of  IMotor 
Vehicles— Aiasita 

agency:  Interstate  Commprce 

Commission. 

action:  Removal  of  fmal  rules. 

summary:  The  Commission  is 
eliminating  the  mandatory,  uniform 
detention  rules  applicable  to  motor 
common  carriers  of  property.  This  action 
is  being  taken  to  allow  motor  common 
carriers  to  adopt  individual  detention 
rules  tailored  to  meet  their  needs  and 
the  needs  of  the  shipping  public  in  a 
more  competitive  environment.  Carriers 
may  establish  their  own  non- 
discriminatory detention  rules  through 
tariff  publications  subject  to  our  tariff 
rules,  including  those  requiring  clarity. 
EFFECTIVE  DATE:  January  10. 1983. 
FOft  FURTHER  INFORMATION  CONTACT: 
Douglas  Galloway,  {202]  275-7277; 
or 


Richard  ArmsU-ong.  (202)  275-6430. 
SUPPLEMENTARY  INFORMATfOH:  The 

C>>mmission  instituted  a  rulemaking 
proceeding  in  1973  to  develop  uniform 
detention  rules  for  motor  common 
carriers  of  property.  An  extensive  record 
was  developed  and  uniform  detention 
rules  were  adopted  '  and  became 
effective  on  August  20. 1978.  On  Marr.h 
28,  1980,  19  months  after  the  rules 
became  effective,  the  Commission 
issued  a  notice  informing  the  public  that, 
in  respon.se  to  numerous  petitions, 
replies  and  letters  regarding  problems 
with  the  uniform  rules,  the  Commission 
would  conduct  a  comprehensive  review 
of  the  suliject.  These  petitions,  which 
were  submitted  by  both  shippers  and 
carriers,  included  requests  for 
interpretation,  change,  or  exemption, 
based  upon  the  diversity  of  the 
tran.sportation  industry. 

By  a  notice  served  .March  11. 1981,' 
the  Commission  proposed  to  abolish  the 
uniform  detention  rules  established  for 
motor  rommon  carriers  of  property  and 
allow  carriers  to  establish  their  own 
non-di.scriminatory  rules  through  tariff 
publications.  Alternatively,  the 
Commission  sought  comments  on  the 
following  options.  (1)  Permit  the  carriers 
to  develop  their  own  detention  rules  in 
accordance  with  minimum  standards  or 
rules  set  by  the  Commission;  (2)  permit 
carriers  to  choose  between  developing 
their  own  rules  or  using  rules  prescribed 
by  the  Commission;  or  (3)  retain  the 
existing  rules  with  needed  modification. 
In  resppnse,  comments  were  filed  by  99 
parties.* 

Of  those  commenting,  all  but  one  rate 
l.urfau  favor  the  retention  of  the 
uniform  rules,  with  needed 
modifications.  Most  individually 
responding  carriers  also  seek  retention 
of  the  uniform  rules,  with  modifications 
to  address  specific  problems.  A  minority 
support  elimination  of  the  rules. 
Shippers,  both  lar^e  and  small,  hold 
divergent  views.  The  majority  indicate 
that  uniform,  mandatory  rules  should  be 
abolished,  while  a  sizeable  minority 
seek  retention  of  the  uniform  rules,  with 
modifications.  Almost  no  support  was 
rer  eived  for  our  option  involving  the 
rr.ir.imum  standards  approach. 

Positions  of  the  Parties 

Parties  favoring  the  elimination  of  the 
uniform  rules  have  submitted  comments 


M.CC  6flOn<r61-  126  MCC,  803(1977). 

'46  FR  1T2M  fMaiT.h  18,  19811 

'The  NaflnnR!  Motor  Frpicht  Traffic  A.isociation.. 
Inc..  also  filed  a  Pp'ition  for  Acceptance  of  Reply 
Commpnts  and  Reply  Comments  on  November  10. 
1981   Cfven  the  in;pijr!ance  of  this  proceeding,  we 
will  accept  the  pleading  and  make  i'  part  of  the 
record. 


which  support  much  of  the  reasoning  we 
expressed  in  our  notice  of  proposed 
rulemaking.  Many  of  these  parties  state 
that  the  rules  have  not  worked  as 
intended  and  cannot  be  amended 
satisfactorily  to  reflect  the  diverse 
economic  and  operational  conditions 
encountered  by  shippers  or  receivers 
and  their  carriers  in  different  geographic 
areas.  In  the  same  vein,  they  argue  that 
the  uniform  rules  do  not  recognize  the 
unique  aspects  of  different  segments  of 
industry.  Some  examples  cited  are 
commercial  segments  served  by 
specialized  carriers,  such  as  the  food 
and  grocery  industry,  contrasted  with 
production-line  industries  served  by 
traditional  call-on-demand  carriers. 
Also,  they  state  that  the  rules  do  not 
account  for  unique  traffic  patterns  such 
as  occur  in  the  Alaska  trade.  Parties 
further  claim  the  uniform  rules 
discourage  innovation  by  forcing 
shippers  and  receivers  to  adapt  their 
practices  to  these  rigid  rules,  regardless 
of  the  inefficiencies  which  may  be 
involved.  An  example  cited  by  several 
parties  is  where  operation  of  the  present 
uniform  rules  encourages  hand  loading 
of  just  over  10  percent  of  a  shipment  to 
gain  additional  free  time.  Carriers  also 
complain  of  the  burdensome  and 
expensive  recordkeeping  requirements 
imposed  by  the  rules.  Shippers  similarly 
argue  that  they  must  also  keep  extensive 
detention  records  to  protect  themselves. 
Several  parties  claim  that  the  uniform 
rules,  in  the  present  competitive 
environment,  have  not  decreased 
discrimination  concerns.  They  state  that 
the  rules  were  adopted  when  there  was 
little  effective  competition  among  motor 
carriers.  This  lack  of  competition, 
especially  involving  line-haul  rate 
levels,  led  to  discriminatory  practices 
using  individual  detention  charge.?. 
Pointing  out  that  the  regulatory 
environment  has  been  significantly 
altered  in  favor  of  competition,  several 
parties  state  that  carriers  in  effect  are 
currently  circumventing  the  uniform 
rules  by  individually  adjusting  their  line- 
haul  rates.  One  party  also  contends  that 
comprehensive  enforcement  is  not 
currently  being  provided  and  probably 
will  not  be  in  the  future.  Another  party 
argues  that  abolition  of  the  uniform 
rules  will  have  little  effect  upon  the 
practice  of  lumping,  since  coercion  will 
still  be  illegal  as  a  matter  of  law.  In 
summary,  these  parties  indicate  that,  as 
a  result  of  present  economic  and 
regulatory  reality,  elimination  of  the 
rules  should  not  create  new 
opportunities  for  abuses. 

In  numerous  comments,  parties 
conclude  that  elimination  of  the  rigid, 
mandatory  rules  is  consistent  with  the 
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National  Transportation  Policy,  as 
amended  by  the  Motor  Carrier  Act  of 
1980  (MCA),  49  U.S.C.  10101.  One 
position  is  that  the  lack  of  flexibility 
under  the  rules  inhibits  carriers  from 
offering  the  variety  of  service  and 
pricing  options  encouraged  under  the 
MCA,  This  arguably  results  in  poorer 
equipment  utilization.  Another  position 
advanced  is  that  detention  is  an  integral 
factor  in«ratemaking  and  should  be 
subject  to  the  same  flexibility  granted 
by  the  MCA.  Finally,  several  parties 
estimate  that,  at  present,  less  than  20 
percent  of  all  truckload  traffic  in 
interstate  commerce  is  subject  to  the 
uniform  rules.  Accordingly,  they  contend 
that  the  rules  should  be  abolished  to 
allow  motor  common  carriers  to 
compete  more  effectively  with  other 
carriers  in  furtherance  of  the 
competitive  goals  of  the  MCA. 

Those  opposing  the  elimination  of  the 
rules  have  submitted  comments  which 
include  arguments  and  evidence  of  the 
positive  effect  of  the  uniform  rules  upon 
five  interrelated  issues.  These  issues 
involve:  (1)  Equipment  utilization;  (2) 
discrimination;  (3)  ease  of 
administration  and  enforceability:  (4) 
owner-operators;  and  (5)  the  goals  of  the 
National  Transportation  Policy  and  the 
MCA.  Some  of  these  parties  also 
recommended  modifications  which  they 
claim  will  eliminate  the  objections  to  the 
uniform  rules.  Additionally,  many 
parties  restate  tlie  findings  on  which  we 
based  our  promulgation  of  the  uniform 
rules  and  argue  that  these  findings 
remain  correct  and  that  the  shipping 
public  and  common  caTiers  will  be 
faced  with  the  same  problems  as  existed 
before  if  the  uniform  rules  are 
eliminated. 

More  specificully,  with  regard  to 
equipment  utilization,  those  opposing 
elimination  contend  that  uniform  rules 
provide  incentives  for  expeditious 
loading  and  unloading.  Many  partks 
testify  that  they  have  observed  shprter 
loading  and  unloading  times  under  the 
uniform  rules  and  that  more  consignors 
and  cosignees  now  offer  appointment 
times  at  their  docks  and  have  taken 
other  measures  to  increase  the 
efficiency  of  their  facilities.  Three 
carriers  submitted  evidence  indicating 
that,  although  tonnage  handled 
increased,  detention  billings 
significantly  decreased  after  the  uniform 
rules  were  adopted.  Additionally,  they 
state  that  the  uniform  rules  contain  a 
penalty  element  which  encourages 
efficient  equipment  use  better  than  the 
marketplace  would,  since  the  rules  place 
the  cost  burden  on  the  shippers  which 
actually  cause  the  detention. 


These  parties  further  allege  that 
common  carriers  will  return  to 
discriminatory  practices  if  uniform  rules 
are  eliminated.  They  claim  that  all 
parties  are  more  likely  to  comply  with 
nationwide,  uniform  rules  due  to  their 
visibility.  In  their  view,  competition  will 
not  solve  the  problem  of  discrimination. 
and  increased  competition  actually  may 
compound  the  problem.  They  conclude 
that  carriers  do  not  have  the  economic 
strength  to  resist  anticipated  presSure  by 
large  shippers  and  receivers  fcr 
preferentialand  discriminatory 
treatment.  Arguably,  small  shippers  will 
be  hurt,  since  they  cannot  compete  with 
large  shippers  in  this  regard. 

Many  parties  commented  upon  the 
ease  of  administration  and 
enforceability  of  the  present  uniform 
rules.  They  point  out  that  uniform  rules, 
require  less  tariff  checking  and  facilitate 
tariff  simplification  and  the  use  of 
standardized  data  processing 
equipment.  They  state  that  the  need  for 
uniformity  is  even  greater  today,  since 
there  are  more  carriers  in  the 
marketplace.  Se\eral  claim  that  the 
rules  have  been  very  beneficial  in 
definitively  establishing  who  was 
responsible  for  detention  and  otherwise 
reducing  conflicts.  Finally,  as  for 
enforcement,  a  number  of  carriers  state 
that  they  experienced  a  significant 
improvement  in  adherence  to  the  rules 
by  shippers  and  receivers  once  the  rules 
were  made  uniform.  Numerous  parties 
also  contend  that  only  uniform  rules  can 
be  effectively  enforced. 

Several  parties  argue  that  owner- 
operators  will  be  particularly  hurt  if 
uniform  rules  are  eliminated.  They  claim 
that  carriers  which  rely  on  owner- 
operalors  either  will  not  have  detention 
rules  or,  if  they  do.  will  not  attempt  to 
enforce  them,  especially  where  the 
owner-operator  provides  both  the  power 
unit  and  trailer,  They  alleue  that  owner- 
operators  have  little  input,  since  they 
will  not  be  parties  to  any  negotiations 
between  carriers  and  shippers 
concerning  individual  detention  rules, 
and  that  carriers  do  not  have  the  same 
incentive  for  expeditious  loading  and 
unloading  when  the  carriers  do  not  own 
the  equipment.  It  is  also  pointed  out  that 
most  owner-operators  are  paid  on  a 
percentage-of-re\pnue  basis,  and 
therefore  it  is  importdnt  for  them  to 
avoid  non-productive  idle  time. 

Finally,  numerous  parties  argue  that 
the  uniform  rules  are  consistent  with  the 
current  National  Transportation  Policy. 
They  state  that  uniform  rules  encourage 
more  efficient  transportation  and  that 
increased  efficiency  and  productivity 
rank  equally  with  increased  competition 
as  goals  of  the  current  National 


Transportation  Policy.  Many  parties 
further  argue  that  uniform  rules  do  not 
place  common  carriers  at  a  competitive 
disadvantage  to  private  or  contract 
carriers,  since  neither  is  similar  to 
common  carriage.  They  note  that  many 
contract  carriers  ha\e  even  adopted  the 
uniform  rules.  In  support  of  uniform 
rules,  several  parties  also  cite  49  U.S.C. 
§  10101(a){7)(C).  which  encouragps  the 
most  productive  use  of  eq^iipment  and 
energy  resources,  and  49  I'.SC. 
§  10101(a)(7)(E).  which  sets  the  godl  of 
providing  service  to  small  communities 
and  small  shippers.  Several  additionally 
challenge  our  reliance  upon  Sections  2 
and  3  of  the  MCA  in  proposing  that 
uniform  rules  be  eliminated.  They  claim 
that  we  have  failed  to  show  that  the 
uniform  rules  are  "unnecessary 
regulations"  within  the  meaning  of 
Section  2.  Parties  also  argue  that  Section 
3  is  conce-ned  only  with  the  regulatory 
structure  governing  entry  and  over-the- 
road  operation  of  equipment  rather  than 
detention. 

Discussion  and  Conclusions 

Based  upon  the  record  developed  in 
this  proceeding  since  1973,  our 
experience  under  the  rules,  and  the 
current  regulatory  en\  ironment,  we 
conclude  that  uniform  mandatory 
detention  rules  should  be  eliminated. 

We  are  unpersuaded  that  uniform 
rules  maximize  equipment  utility,  given 
their  inherent  inflexibility  and  the 
innumerable  and  everchanging  shipping 
circumstances  which  may  be 
encountered.  Even  if  the  uniform  rules 
have  improved  overall  equipment  use  in 
the  motor  carrier  industry,  allowing 
carriers  to  establish  individual  rules  to 
meet  their  special  needs  and  those  of 
the  shippers  they  serve  should  enhance 
the  productive  use  of  equipment  even 
more  in  the  new,  relaxed  regulatory 
environment  under  the  MCA.  For 
example,  a  carrier  could  improve 
equipment  utility  by  combining  strict 
detention  rules  and  higher  charges  while 
offering  a  lower  line-haul  rale.  On  the 
other  hand,  a  carrier  with  excess 
equipment  could  offer  favorable 
detention  rules  and  charges  to  shippers 
who  desire  them,  coupled  with  a  higher 
line-haul  rate. 

Some  parties  suiimitted  evidence 
indicating  that  the  rules  inhibit 
innovation  and  thereby  decrease 
equipment  utility.  Similarly,  they  have 
shown  that  the  inflexibility  of  the  rules 
leads  to  inefficient  practices  (such  as 
hand-loading  a  certain  percentage  of  a 
shipment  which  could  have  been 
entirely  loaded  mechanically).  Even  if 
the  rules  could  be  satisfactorily 
amended  to  address  the  complaints 
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which  have  been  expressed  to  date,  the 
rules  would  remain  inflexible  and  would 
become  the  subject  of  future  complaints 
as  the  transportation  industry  continues 
to  change.  Furthermore,  it  is  evident 
from  the  history  of  this  proceeding  thdi 
our  rulemaking  process  cannot  be  as 
responsive  as  the  marketplace.  Congress 
realized  this  by  including  in  the  MCA 
the  primary  mechanism  of  more 
competition  and  less  regulation  to 
achieve  the  goal  of  promoting  efficient 
transportation  service.  As  stated  by 
Congress,  competition  and  efficiency  are 
normally  reinforcing  concepts,* and  wp 
are  unconvinced  that  an  exception  is 
presented  in  this  situation. 

A  proponent  of  retaining  the  uniform 
rules,  with  modifications,  has  submitted 
cost  comparisons  in  support  of 
increasing  detention  charges.  This  party 
states  that  the  charges  which  became 
effective  on  August  2a  1978.  were  first 
announced  by  the  Commission  in  19^5 
based  upon  carrier  cost  data  for  1973 
Since  that  time  [mid-year  1973],  the 
price  index  for  motor  vehicle  equipmrnt 
has  risen  59  percent.  The  Producer  Pnce 
Index  for  Industrial  Commodities  has 
increased  by  74.3  percent  and  the 
Consumer  Price  Index  has  increased  by 
64.5  percent.  Teamster  wages  have 
increased  by  more  than  89  percent  from 
mid-1975  to  the  present.  Some  shippers 
may  conclude  that  it  is  now 
economically  beneficial  to  utilize  carrier 
equipment  as  warehouse  space  due  to 
their  relatively  lower  cost  of  detention 
Conversely,  based  upon  these  data,  the 
uniform  detention  charges  appear  to  fall 
substantially  below  current  carrier  costs 
associated  with  detained  equipment. 
Therefore,  a  reasonable  deduction  from 
these  data  is  that,  given  the  discrepancy 
between  actual  cost  of  detention  to  the 
carrier  (which  has  risen  considerably) 
and  detention  charged  to  the  shipper 
(which  has  remained  constant), 
inefficient  use  of  equipment  may  have 
actually  been  encouraged  under  the 
uniform  rules. 

We  also  are  not  convinced  by 
proponents  of  uniform  rules  that  thcr 
elimination  will  result  in  the  return  of 
widespread  discriminatory  practices. 
Unlawful  discrimination  will  still  be 
prohibited  under  49  U.S.C.  §  10741. 
Those  parties  in  favor  of  elimination 
and  those  in  favor  of  retaining  the 
uniform  rules  both  commented  that 
carriers  currently  are  negotiating 
various  adjustments  with  shippers  to 
reflect,  among  other  things,  shipper 
loading  and  unloading  practices  which 
are  more  effective  in  freeing  equipment 
These  rate  adjustments  have  been 


facilitated  by  and  are  consistent  with 
the  .MCA.  and  preventing  a  carrisr  from 
doing  directly  what  can  be  done 
ir.directly  does  not  deter  unreasonable 
discrimination.  r 

Additionally,  because  of  the  rela.xed 
•entry  requirements  and  increased 
competition  under  the  MCA.  shippers 
and  carriers,  both  small  and  large,  have 
(  nnsiderubly  more  flexibility  in  dealing 
with  any  discriminatory  situations 
which  may  arise.  Under  the  MCA, 
carriers  do  not  face  the  entry  barriers 
which  previously  existed  and  may 
expand  far  more  easily  into  new 
markets  to  avoid  pressure  to  engage  in 
unreasonable  discrimination.  Similarly. 
earners  that  do  engage  in  unlawful 
discrimination  risk  losing  customers  to 
other  common  carriers  which  may  now 
quickly  enter  the  market  as  competitors 
and  to  contract  and  private  carriers 
which  are  not  subject  to  the  detention 
rules. 

We  reiterate  that  detention  practices 
which  unreasonably  discriminate  violate 
49  use.  §  l(r41(bj.  Our  office  of 
Compliance  and  Consumer  Assistance 
will  be  responsive  to  complaints 
regarding  siich  violations.  To 
demonstrate  unlawful  discrimination,  a 
complaining  party  must  show  disparity 
of  rates,  competitive  injury,  and 
common  control  by  the  carrier  over  the 
rates  charged  to  both  the  preferred  and 
prejudiced  shipper.  The  defending 
carrier  may  rebut  the  showing  by 
demonstrating  that  the  difference  in 
rates  is  justified  by  differing 
transportation  conditions.  See.  for 
example.  Harbor'ite  Corp.  v.  Southern 
Pacific  Transp.  Co..  364  I.C.C.  5«5  (1981). 

As  stated  above,  our  proposal  to 
eliminate  uniform  mandatory  rules  must 
he  considered  in  light  of  the  new 
regulatory  environment  under  the  MCA. 
The  purpose  of  this  legislation  was  to 
establish  a  new  Federal  policy 
promoting  a  competitive  and  efficient 
motor  earner  industry  by  relaxing  entry 
standards  and  providing  carriers  with 
greater  freedom  to  adjust  their  rates  and 
practices  in  response  to  market 
demands.' Section  2  of  the  Act  states 
that  the  legislation  is  part  of  the 
continuing  effort  by  Cgngress  to  reduce 
unnecessary  regulation. 

The  uniform  detention  rules  were 
formulated  and  adopted  in  an  era  of 
strict  regulation  of  the  motor  carrier 
industry.  There  were  substantial 
barners  to  entry  and  rate  flexibility. 
Competition  was  accomplished  by 
reducing  detention  charges,  providing 
extra  services,  or  by  other  indirect 
means  Thus,  the  choice  was  between 
higher  or  lower  detention  charges 
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coupled  with  the  same  basic  rate, 
flowever,  in  today's  regulatory 
environment,  most  shippers  can 
realistically  expect  lawfully  responsive 
flexible  rates.  Therefore,  any  shipper 
who  has  enough  leverage  to  secure  a 
reduced  detention  charge  could 
alternatively  ask  for  lower  Une-haul 
rates.  In  such  an  environment,  direct 
rate  competition  should  reduce  pressure 
to  eluninate  detention  charges  and 
remove  the  incentive  not  to  comply  with 
applicable  detention  rules.  Accordingly, 
it  would  be  highly  unlikely  that  prior 
abuses  would  return  if  the  uniform  rules 
were  eliminated,  but  their  elimination 
would  afford  carriers  the  flexibility 
envisioned  by  the  MCA  to  adapt  their 
detention  rules  to  individual 
transportation  circumstances. 

Additionally,  the  uniform  rules 
encompass  only  about  20  percent  of 
mterstate  traffic.  Among  others,  private 
and  contract  carriers  are  not  required  to 
operate  under  these  rules.  We  recognize 
that  there  are  significant  and 
fuinlamental  differences  between 
common  carriage  and  both  contract  and 
private  carriage,  and  that  many  contract 
carriers  chose  to  adopt  the  uniform 
rules.  Nevertheless,  we  conclude  that  it 
is  contrary  to  the  pro-comf)etitive 
philosophy  of  the  MCA  to  require  the 
common  carrier  segment  of  the  industry 
to  use  these  rules  where  it  has  not  been 
demonstrated  that  such  action  is 
necessary  to  accomplish  other  goals  of 
the  MCA. 

Final  Regulatory  Flexibility  Analysis 

Under  5  U.S.C.  601.  et  seq..  we  are 
required^o  analyze  the  impact  of 
deletion  of  the  uniform  detention  rules 
on  small  entities.  In  the  notice  proposing 
the  elimination  of  the  uniform  rules,  we 
stated  that  we  anticipated  no  significant 
adverse  economic  impact  on  small 
entities,  but  we  sought  comments  on  the 
issue  and  served  a  copy  of  the  notice  on 
the  Administrator  of  the  Small  Business 
Administiation.  In  recognition  of  the 
nationwide  applicability  of  the 
detention  rules  and  fhe  fact  that  small 
shippers,  carriers,  and  owner-operators 
will  be  affected  by  our  action  here,  we 
will  perform  a  final  regulatory  flexibility 
analysis. 

As  noted,  the  objective  of  eliminating 
the  mandatory  uniform  detention  rules 
is  to  allow  motor  common  carriers  to 
adopt  individual  detention  rules  tailored 
to  meet  their  needs  and  the  needs  of  the 
shipping  public  in  a  more  competitive 
environment. 

In  response  to  our  request  for 
comments  on  the  impact  of  our  proposed 
action  on  small  entities,  numerous 
parties  have  made  generalized 
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allegations  that  small  shippers  and 
carriers  would  be  harmed  by  the  return 
of  discriminatory  and  preferential 
practices  and  that  owner-operators 
might  not  be  compensated  for  detention 
The  issue  of  unlawful  discrimination  has 
been  addressed  in  this  decision. 

Some  administrative  problems  may  be 
created  by  elimination  of  uniform  rules 
However,  shippers  should  be  familiar 
with  tariffs  of  carriers  which  serve  them 
and  should  be  able  to  become  familiar 
with  their  carriers'  individual  detention 
niles  without  a  great  deal  of  difficulty 
I'his  is  especially  true  where  specific 
rules  are  adopted  to  meet  the  needs  of 
[)articular  industries. 

Our  tariff  filing  procedures,  which 
contain  clarity  requirements,  also 
provide  a  means  of  relief  to  shippers 
We  therefore  urge  each  earner  to  maive 
its  rules,  if  it  chooses  to  have  rules,  as 
clear  and  unambiguous  as  possible.  For 
example,  if  a  carrier  decides  to  allow 
free  time  for  loading  and  unloading,  the 
ciirrier  should  make  clear  how  the  time 
is  to  be  computed.  Likewise,  the  carrier 
should  set  forth  explicitly  which  party  is 
responsible  for  detention  charges.  Based 
on  the  experience  derived  from 
operating  under  the  uniform  ruli.'S.  we 
are  convinced  that  carriers  i  an 
formulate  clear  individual  rules  wh'ch 
can  be  reasonably  administered, 
monitored,  and  enforced.  Finally,  we 
observe  that,  by  eliminating  mand;jtory 
rules,  compliance  should  be  enhanced 
since  carriers  will  be  publishing  only 
those  rules  they  wish  to  have  enforced. 
.■\s  a  result,  fewer  conflicts  should  arise 
with  shippers  and  receivers,  and  the 
need  for  enforcement  actions  should 
diminish  greatly. 

We  al.so  remain  concerned  about  tiie 
potential  for  injury  to  owner-operators  if 
the  uniform  rules  are  abolished. 
.'Klthough  the  Commission  has  never 
required  that  detention  charges  be 
passed  through  to  owne: -operators.  49 
CFR  1057,12(0  of  the  U.ising  rules 
mandates  that  the  responsibility  fur 
costs  incurred  due  to  detention  be 
specified  in  the  written  lease.  Under  49 
CFR  1037.12(h).  owner-operators  are 
specifically  given  the  right  to  examine  a 
copy  of  the  carrier's  tariff.  Thc^e 
safeguards  will  be  continued. 

Furthermore,  we  do  not  think  that 
owner-operators  will  be  significantly 
harmed  by  elimination  of  uniform 
detention  rules.  The  labor  action  in  196" 
discussed  in  several  comments  was 
settled  according  to  the  head  of  an 
owner-operator  organization  when 
carriers  agreed  to  insert  provisions  inio 
their  leasing  contracts  compensating 
owner-operators  for  detention  time. 
Owner-operators  and  carriers  should 
again  be  able  to  agree  upon  similar 


provisions  concerning  detention  in  their 
contracts.  Carriers  who  depend  upon 
owner-operators  have  the  incentive  to 
help  maintain  their  economic  viability 
Additionally,  these  carriers  should  have 
as  much  incenfi\e  to  minimize  detention 
time  as  those  who  use  their  own 
equipment.  Finally,  the  e\idence  ' 

indicates  thai  carriers  are  currently 
adjusting  line-haul  rates  in  some  cases 
to  circumvent  the  rigidity  of  the  uniform 
rules.  Since  m.any.  if  not  most,  owner- 
operators  are  paid  based  on  a 
percentage  of  the  revenue,  they  might 
realize  as  much  or  more  total 
compensation  if  the  uniform  rules  were 
eliminated. 

Finally,  we  have  recei\ed  con.ments 
from  i)oth  small  shippers  and  carriers  in 
suppui't  of  eliminating  the  rules.  They 
cite  the  onerous  recordkeeping 
requirements  of  the  present  rules. 

1  he  three  alternatives  to  deletion  of 
mandatory  rules  were  listed  earlier  in 
this  decision.  Our  reasons  for  rejecting 
uniform  rules  set  forth  previously  in  this 
decision  also  apply  to  the  option  of 
retaining  uniform  rules,  with  needed 
modifications.  Additionally,  the 
^ecessfiry  modifications  and  e\(.eptions 
to  the  current  rules  would  be  so 
extensive  as  to  undermine  the 
mandatory  uniform  nature  of  the  rules 
and  negate  much  of  the  potential 
benefits  in  having  such  rules. 

The  "minimum  standards  "  option  and 
the  proposal  for  prescribed  Commission 
rules  if  carriers  do  not  develop 
individual  njles  received  almost  no 
public  suppiu-t.  These  approaches  stSffer 
from  defects  similar  to  those  associated 
with  uniform  rules.  Any  standard  or  rule 
developed  by  the  Commission  whether 
minimum  or  optional,  would  tend  to 
limit  flexibility  and  would  be  contrary  to 
the  pro-competitive  mandate  of  the 
.VIC.'X.  without  havir..g  the  benefits 
associated  with  mandatory,  uniform 
rules. 

In  suiiim.ary.  we  conclude  that  under 
the  current  regulatory  environment,  the 
public  interest  will  be  bfetter  served  by 
eliminating  the  uniform-rules  and 
allowing  all  carriers  to  issue  their  own. 
non-discriminatory  detention  rules  in 
theT  respective  tariffs. 

A  copy  of  the  Final  Regulatory 
Flexibility  Analysis  may  be  obtained 
from  the  Office  of  the  Secretan,'. 
interstate  Commerce  Commission. 
Washington.  D.C.  20423. 
IVefind: 

1  he  present  uniform  detention  rules 
should  be  deleted.  This  decision  does 
not  significandy  affect  the  qualit>  of  the 
human  environment  or  energy 
conservation. 
//  IS  ordered: 


The  rules  set  forth  at  49  CFR  l.lin  ^^A\\ 
and  ia07..35|e)  are  removed.  This 
decision  will  become  effective  bO  dav s 
after  pulilication  m  the  Federal  Register 

List  of  Subjects 

49  CFR  Part  IMT 

Frei^t.  Motor  carriers  and  moving  of 
household  goods,  Reports. 

49  CFR  Port  1310 

/^  Freight.  Imports.  Intermodel 

transportation.  Maritime  carriers,  and 
Motor  carriers. 

(49  L'.S.C  10101,  10321. 10741.  and  10762,  and 
5  U.S.C  553) 

Decided:  October  2a  1982. 

By  the  Commission.  Chairman  Taylor.  Vice 
Chairman  Gilliam.  Commissioners  Slerrell. 
Andre.  Simmons,  and  Gradison. 

Agatha  L.  Merjsenoi-fch. 

Secrv'.ary 

\YV.  Doc.  82-30(n::  Kll«J  Il-»-«5:  R-«  »m| 
BILLING  CODE  7035-01-V 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

Determination  of  Stephanomeria 
Malheurensis  (Malheur  Wire-Lettuce) 
To  Be  an  Endangered  Species,  With 
Determination  of  its  Critical  Habitat 

agency:  U.S.  Fish  and  Wildlife  Service, 

IntcHor 

ACTION:  Final  rule. 

SUMMARY  T'  I  V  S  Fish  and  Wildlife 
S<  !v     1     '   >  r :;■.:,.  s  the  plant  Malheur 
wire-iettuce  [Stephanomeria 
malheurensis]  to  be  an  Endangered 
species  and  designates  its  Critical 
Habitat,  under  the  authority  contained 
in  the  Endangered  Species  Act  of  1973. 
as  amended.  This  plant  is  known  only 
from  one  small  population  located  in 
Harney  County  in  southeastern  Oregon 
The  lone  population  of  this  species  is 
vulnerable  to  any  substantial  habitat 
alteration  and  faces  the  potential  threat 
of  surface  mining  for  zeolites  on  and 
near  the  site  where  it  occurs.  It  is 
immediately  threatened  by  competition 
from  an  exotic  grass  and  grazing  by 
native  herbivores  (probably  black-tailed 
jackrabbitsj,  which  stress  the  small 
population.  A  determination  that 
Sicphanomcna  malhetirrns-s  is  an 
Endangered  species  and  designatinn  of 
its  Critical  Habitat  implement  the  lull 
protection  provided  by  the  Endi-.ngereo 
Species  .^ct  of  1973  as  amended. 
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DATE:  This  rule  becomes  effective  on 
December  10. 1982. 
ADDRESS:  The  complete  file  for  this 
rulemaking  is  available  for  inspection 
during  normal  hours  by  appointment  at 
the  Service's  Office  of  Endangered 
Species,  1000  North  Glebe  Road, 
Arlington.  Virginia.  An  active  file  on  this 
species  is  maintained  at  the  Regional 
Office  of  the  U.S.  Fish  and  Wildlife 
Service,  500  N.E.  Multnomah  Street, 
Suite  1692,  Portland,  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Sanford  R.  Wilbur.  Senior  Staff 
Biologist,  Endangered  Species  Program, 
Region  1,  U^  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  500  N.E. 
Multnomah  Street,  Suite  1692,  Portland, 
Oregon  97232  (501/231-6131). 
SUPPLEMENTARY  INFORMATION:  The  first 
discovery  of  Stephanomeria 
malheurensis  was  made  in  1966  when 
seeds  of  this  species  were  collected 
along  with  those  from  a  population  of 
the  ancestral  plant,  Stephanomeria 
exigua  sap.  coronaria.  The  locality 
where  these  two  taxa  are  found  together 
is  at  the  northern  end  of  the  range  of  the 
ancestral  taxon.  Further  studies  by  Dr. 
Leslie  Gottlieb  of  the  University  of 
California.  Davis,  demonstrated 
consistently  distinguishable  field 
characteristics  and  reproductive 
isolation  between  these  two  taxa,  thus 
recognizing  stephanomeria 
malheurensis  as  a  species  new  to 
science  (Gottlieb  1973. 1977, 1978, 1979], 
This  plant  is  a  member  of  the  aster 
family  (Asteraceae)  and  grows  to  5  dm. 
tall,  with  a  basal  rosette  of  leaves,  a 
much  branched  stem  with  scale-like 
leaves,  and  numerous  pink  to  white 
(rarely  yellow-orange)  flower  heads. 
Stephanomeria  malheurensis  is  known 
only  from  one  locality  near  Malheur 
National  Wildlife  Refuge  in  Harney 
County,  Oregon.  [The  report  in  Gottlieb, 
1979,  p.  268  of  a  second  nearby  site  is  in 
error  (Gottlieb,  1982)].  The  species' 
habitat  is  situated  on  top  of  a  dry,  broad 
hill  on  a  soil  derived  from  volcanic  tuff 
layered  with  some  limestone.  This  is  an 
annual  species  and  the  numbers  of 
individual  plants  vary  greatly  from  year 
to  year  depending  on  the  amount  of 
precipitation  prior  to  and  during  the 
spring  growing  season.  This  plant 
flowers  in  July  and  August. 

The  extremely  restricted  range  and 
numbers  of  this  plant  make  the  species 
vulnerable  to  even  small  land 
disturbances  in  and  around  its  habitat. 
Such  a  potential  threat  exists  in  the  form 
of  some  recently  established  mining 
claims  which  include  the  habitat  of 
Stephanomeria  malheurensis.  Potential 
zeolite  mining  in  the  area  endangers  the 
continued  existence  of  this  species 


(Griffith  and  Hohn,  1979),  although 
recent  communications  with  the 
company  involved  indicate  mining  is  not 
imminent  and  that  it  wishes  to 
cooperate  with  the  U.S.  Fish  and 
Wildlife  Service  to  conserve  the  species. 

A  much  more  immediate  threat  is  the 
competition  from  introduced  exotic 
plants,  especially  cheat  grass  [Bromus 
tectorum),  and  grazing  by  small 
herbivores  (presumed  to  be  black-tailed 
jackrabbits  {Lepus  californicus]],  which 
are  apparently  severely  stressing  the 
small  existing  population  (Franklin, 
1981).  These  factors  and  their  potential 
long  term  impacts  are  not  well 
understood  at  present. 

Background 

Section  12  of  the  Endangered  Species 
Act  of  1973  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51,  was  presented  to  Congress  on 
January  9,  1975.  On  July  1, 1975,  the 
Director  published  a  notice  in  the 
Federal  Register  (40  FR  27823-27924)  of 
his  acceptance  of  this  report  as  a 
petition  within  the  context  of  section 
4(c)(2)  of  the  Act,  and  of  his  intention 
thereby  to  review  the  status  of  the  plant 
taxa  named  within.  On  June  16, 1976,  the 
Service  published  a  proposed  rule  in  the 
Federal  Register  (41  FR  24523-24572)  to 
determine  approximately  1,700  vascular 
plant  taxa  to  be  Endangered  species. 
This  list  was  assembled  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 
in  response  to  House  Document  No.  94- 
51  and  the  July  1, 1975  Federal  Register 
publication.  Stephanomeria 
malheurensis  was  included  in  the  July  1, 
1975,  notice  and  the  June  16, 1976, 
proposal.  General  comments  on  the  1976 
proposal  are  summarized  in  an  April  26, 
1978.  Federal  Register  publication  (43  FR 
17909-17916). 

The  Endangered  Species  Act 
Amendments  of  1978  (Pub.  L.  95-632) 
required  that  all  proposals  over  two 
years  old  be  withdrawn.  On  December 
10, 1979,  the  Service  published  a  notice 
of  the  withdrawal  of  the  still  applicable 
portions  of  the  June  16, 1976,  proposal 
along  with  other  proposals  which  had 
expired  (44  FR  70796-70797). 

In  August  1980  new  field  work  was 
carried  out  at  the  site  of  the  wire-lettuce. 
It  was  discovered  that  exotic  cheat 
grass  [Bromus  tectorum]  had  heavily 
invaded  the  area,  apparently  as  a 
consequence  of  a  1972  controlled  burn 
which  had  thrown  the  natural  vegetation 
out  of  balance.  Only  fewer  than  several 
dozen  Stephanomeria  plants  could  be 
found  after  diligent  search.  Previously  as 


many  as  750  individuals  of  S. 
malheurensis  were  estimated  to  have 
grown  at  the  site  in  any  one  year.  On 
October  31. 1980.  the  Service  published 
a  proposed  rule  in  the  Federal  Register 
(45  FR  72234-72237).  advising  that 
sufficient  new  information  was  on  file  to 
repropose  Stephanomeria  malheurensis 
as  an  Endangered  species  pursuant  to 
the  Endangered  Species  Act  of  1973,  as 
amended.  Critical  Habitat  also  was 
proposed  on  October  31, 1980,  for  the 
first  time. 

This  proposal  summarized  the  factors 
thought  to  be  contributing  to  the 
likelihood  that  Stephanomeria  , 

malheurensis  soon  could  go  extinct.  It 
also  specified  the  prohibitions  which 
would  be  applicable  if  such  a 
determination  of  the  species  and  its 
habitat  were  made. 

According  to  section  2(b)(1)  of  the 
Endangered  Species  Act  Amendments  of 
1982  (Pub.  L.  97-304),  the  proposal  of 
Stephanomeria  malheurensis  shall  be 
treated  as  having  been  proposed  on  the 
date  of  enactment  of  these  amendments, 
October  13, 1982.  This  has  the  effect  of 
extending  the  deadline  for  a  final  rule 
for  this  species  to  October  13, 1983.  All 
procedural  requirements  for  the 
proposal  had  been  complied  with,  as 
specified  in  section  2(b)(1). 

Summary  of  Comments  and 
Recommendations 

In  the  October  31. 1980,  Federal 
Register  proposed  rule  and  associated 
press  releases,  all  interested  parties 
were  invited  to  submit  factual  reports  or 
information  and  comments  or 
suggestions  which  might  contribute  to 
the  formulation  of  a  final  rule.  A  letter 
was  sent  to  Governor  Atiyeh  of  Oregon 
on  November  12. 1980.  notifying  him  of 
the  proposed  rule  for  Stephanomeria 
malheurensis.  In  November  1980.  letters 
or  memoranda  were  sent  to  appropriate 
Federal  agencies.  local  governments  and 
other  interested  parties  notifj'ing  them 
of  the  proposal  and  soliciting  their 
comments  and  suggestions.  The 
proposed  rule  also  announced  that  a 
public  meeting  would  be  held  on  the 
proposal  on  November  13. 1980.  and  a 
public  hearing  on  December  2, 1980. 
since  Critical  Habitat  was  being 
proposed  for  the  species.  The  meeting 
and  hearing  were  held  in  Burns,  Oregon 
as  scheduled.  All  comments  received 
during  the  period  October  31, 1980, 
through  January  29, 1981,  are  discussed 
below. 

Official  comments  were  received  from 
the  Governor  of  Oregon,  the  Director, 
Bureau  of  Land  Management  (BLM),  and 
the  Harney  County  Chamber  of 
Commerce.  Comments  also  were 


UMI 
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received  from  11  additional  individuals 
or  representatives  of  various 
organizations.  Several  comments  were 
made  regarding  the  proposal  at  the 
public  meeting  or  hearing.  However,  al! 
cf  these  comments  were  restated  in 
writing.  These  are  included  below. 

A  total  of  14  written  responses  thus 
was  received  by  the  Service  relating  to 
this  proposal.  Twelve  of  these  responses 
favored  the  proposed  action.  One 
response  expressed  no  firm  position 
with  regard  to  the  proposed  acticm. 
although  it  recommended  additional 
studies  to  further  determine  the  natural 
adaptability  of  this  species.  One 
response  was  opposed  to  the  proposed 
action.  Most  of  the  supporti\e  responses 
pointed  to  the  fact  that  this  species  is 
apparently  restricted  to  one  small  area 
making  the  species  especially 
vulnerable  to  extinction.  Many 
respondents  also  stated  that  mming  for 
zeolite  should  not  be  given  precedence 
ov£r  conservation  of  the  essential 
habitat  of  the  species.  Several  other 
comments  also  supported  the  proposal 
on  the  basis  of  this  plant  species' 
scientific  importance. 

The  Governor  of  Oregon  otiercd  full 
support  to  the  proposal  and  referred  the 
Service  to  separate  comments  sul)mitted 
to  the  Service  by  Dr.  Kenton  I.. 
Chiimbers,  Professor  of  Botany.  Oregon 
State  University,  Corvallis.  Dr. 
Chambers  is  thoroughly  familiar  with 
Stpphanomeria  maiheurcnt^is  and  the 
research  conducted  on  this  species.  }h' 
fully  acknowledged  the  findings  and 
conclusions  of  Dr.  Leslie  Gottlieb,  the 
scientist  most  involved  in  that  research. 
Dr.  Chambers  further  stated  ihat  the 
recent  information  (i980  field  season) 
indicated  that  the  species  is  very  much 
depleted  in  numbers  of  individuals 
compared  with  numbers  present  at  the 
site  in  prior  years.  He  suggested  a 
correlation  with  the  increased 
abundance  of  weedy,  competitive 
grasses  such  as  cheat  grass.  Dr. 
Chambers  concluded  that  because  of  the 
scicntiHc  values  and  the  cuiren!  status 
of  the  species,  conservation  of  the  plant 
should  be  given  first  priority. 

Dr.  Leslie  Gottlieb.  Professor  of 
Genetics  at  the  University  of  California 
at  Davis,  provided  supportive  comments 
as  well.  Dr.  Gottlieb  and  his  students 
have  spent  many  years  researching  this 
species  in  the  field  and  in  the  laboratory 
and  he  has  provided  ample  evidence  to 
support  the  proposal.  In  his  comments 
he  also  pointed  out  that  recent  evidence 
appears  to  show  significant  declines  of 
this  plant,  correlated  with  an  abundance 
of  cheat  grass.  Dr.  Gottlieb  believes  the 
rulemaking  is  essential  to  conserve 
Siephanomen'a  mclheurcasis  and 


especially  important  because  of  the 
scientific  significance  of  the  species 

The  Bureau  of  Land  Management 
acknowledged  the  proposal  to  list  this 
species  and  restated  its  commitment  to 
protect  the  habitat  of  the  plant,  which  it 
had  declared  a  Scientific  Study  Area  in 
1974.  It  said  they  intend  to  continue 
monitoring  the  status  of  tjie  species. 

The  Hamey  County  Chjpmber  of 
Commerce  suggested  that  further 
Research  be  conducted  to  search  for 
other  colonies  which  it  believes  may 
exist  or  to  determine  whether  this 
species  can  maintain  itself  under  natural 
conditions.  Though  it  did  not  specifically 
rprommend  for  or  against  the  proposal. 
It  stated  that  the  160  acre  Scientific 
Study  Area  is  ample  habitat  for  the 
plant  and  mineral  exploration  should 
proceed  without  further  restrictions. 
They  also  believed  that  if  the  species 
proves  to  be  "non-adaptive," 
Endangered  status  and  Critical  Habitat 
designation  should  be  promptly 
remu\ed.  It  should  be  pointed  out  that 
the  research  of  Dr.  Gottlieb  on  the 
species  (1973.  1977, 1978,  1979)  strongly 
suggests  that  it  recently  evolved  at  the 
site  where  it  now  exists  and  that  it  is' 
unlikely  to  occur  elsewhere,  as  he  has 
made  nnn-producti\'e  searches  for  it 
elsewhere  since  discovering  if  in  1966. 

One  pri\  ate  individual  submitted 
comments  opposing  the  proposal.  He 
believed  that  land  would  be  much  more 
valuable  in  minora!  production.  It  should 
be  noted  that  the  Endangered  Species 
Act  of  1973,  as  amended,  requires  the 
Service  to  list  those  species  found  to  be 
in  danger  of  extinction  now  or  in  the 
foreseeable  future  Section  2(a)(3)  of  the 
Act  states  some  of  the  values  Congress 
found  m  such  species.  Stcphunomeria 
malheurensis  has  been  considered  of 
significant  scientific  value  in 
understanding  a  process  of  speciation. 
and  considerable  research  on  it  has 
been  funded  by  the  National  Science 
Foundation  as  well  as  the  John  Simon 
Guggenheim  Memorial  Foundation. 

Conclusion 

After  a  thorough  review  and 
consideration  of  all  the  available 
inforn^ation,  the  Secretary  has 
determined  that  Sttphanomeria 
n^iilbeurensis  Gottlieb  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range  due  to  one  or  more 
Factors  described  in  Section  4(a)(1)  of 
the  Art.  The  factors  and  their 
application  to  Stpphanomeria 
riclheurensis  are  as  follows: 

A.  Present  or  threatened  destruction, 
r.wdification.  or  curtailment  of  its 
habitat  or  range.  Stpphanomeria 
malheurensis  has  been  known  from  only 
one  70-acre  location  south  of  Burns  in 


H;i.Tey  County.  Oregon,  since  its 
disco\er>'  in  1966.  The  restrit  ted  range 
of  the  species  makes  it  vulner.ible  to 
many  types  of  habitat  alteration.  Zeobte 
mining  in  the  area  is  possible  in  the 
future,  as  mining  claims  co\  er  the  entire 
area  of  this  species'  habitat  as  well  as 
all  adjacent  areas.  Proterlinn  of  the 
habitat  of  Stephcnomeria  malheurensis 
and  its  immediate  surroundings  is 
imperative  to  the  conservation  of  the 
species.  The  Anaconda  Minerals 
Company  has  recently  indicated  that  it 
is  willing  to  cooperate  with  the  Service 
to  conserve  the  species,  and  that  mining 
is  not  imminent. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Not  applicable  to  this  species. 

C.  Disease  or predation  (including 
grazing).  A  160-acre  tract  of  land 
including  the  entire  population  of^ 
Stephanomeria  malheurensis  has  been 
fenced,  which  prevents  grazing  of  the 
species  by  livestock.  Larvae  of  an 
unidentified  insect  have  been  found 
foraging  on  the  species,  but  their  effect 
is  unknown.  Crazing  by  mammalian 
herbivores  (suspected  toT)e  jackrabbits) 
has  been  noted  on  some  individual 
plants.  This  grazing  caused  severe  stress 
to  the  few  plants  of  this  species  that 
grew  in  1981  (Franklin.  1981). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  Bureau  of    % 
Land  Management  (BLM)  administers  all 
of  the  land  supporting  this  species,  and 

in  August  1974  it  gave  notice  of  the 
closure  of  the  160  acres  necessary  for 
the  speciej'  survival  (40  PR  3953&- 
39537).  Ho»Never.  zeolite  was 
determined  to  be  a  locatable  mineral  in 
June  1977  under  mining  law.  In 
consequence,  access  to  the  zeolite  ore  is 
regulated  by  the  Mining  Law  of  1872.  as 
amended.  The  adequacy  of  the  Federal 
Land  Policj-  and  Management  Act  of 
1976  (Pub.  L.  94-579).  often  called  the 
BLM  Organic  Act,  to  protect 
Stephanomeria  malheurensis  should 
zeolite  mining  become  active  is  unclear 
in  these  circumstances. 

E.  Other  natural  or  man-made  factors 
affecting  its  continued  existence.  The 
small  size  of  the  only  known  population 
causes  this  species  to  be  in  significant 
danger  of  extinction  due  to  natural 
fluctuations.  Since  this  species  is  an 
annual,  its  numbers  vary  greatly  from 
year  to  year,  depending  largely  on  the 
amount  of  precipitation  prior  to  and 
during  the  spring  growing  season.  In 
1974  and  19~5.  juvenile  populations  of 
all  Strphcnomenc  at  the  site  numbered 
12,000  and  35.000.  respectively  (Gottlieb, 
1977).  New  fieldwork  showed  only  a  fi  w 
dozen  individuals  in  August  1980 
(Gottlieb,  1980).  In  addition,  Gottlieb 


f^ 


JOl 


h 


50884    Federal  Register  /  Vol.  41  No.  218  /  Wednesday,  November  10.  1982  /  Rules  and  Regulations 


(1980)  discussed  the  effects  of  a  1972 
controlled  bum  which  swept  much  of 
the  colony  area  by  accident.  Cheat  grass 
[Bromus  tectorum]  has  invaded  the 
burnt  area,  much  to  the  detriment  of 
Stepbanomeria.  The  1981  field  reports 
indicate  the  species  is  still  very  low  in 
numbers  [about  50  individuals),  and  the 
exotic  cheat  grass  invasion  still  a  severe 
problem. 

Critical  Habitat  I 

The  Act  defines  "Critical  Habitat"  as 
(i)  the  specific  areas  within  the 
geographical  area  occupied  by  the 
species  at  the  time  it  is  listed  on  which 
are  found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  which  may 
require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  at  the  time 
it  is  listed,  upon  a  determination  by  the 
Secretary  that  such  areas  are  essentia! 
for  the  conservation  of  the  species. 

Critical  Habitat  for  Stephanomeria 
malheurensis  is  being  designated  to 
include  the  160-acre  Scientific  Study 
Area  on  public  land  of  the  Bureau  of 
Land  Management  located  27  miles 
south  of  Burns  in  Harney  County, 
Oregon.  This  includes  the  entire,  lone 
population  oi  Stephanomeria 
malheurensis.  This  area  is  located  on 
the  lands  west  of  State  Highway  205 
within  the  SE>i  of  the  NE\,  and  the  .\EV, 
of  the  SE)i,  Section  11;  and  the  W'i^  of 
the  SW)i  of  the  NWK*.  and  the  SWC4  of 
the  NEK  of  the  SW)i.  and  the  NW>i  of 
the  SWK,  Section  12,  T27S,  R30E, 
Willamette  Meridian.  Natural  expansion 
of  the  population  within  this  Scientific 
Study  Area  will  likely  be  a  desired 
management  goal  in  the  future,  tnrough 
the  recovery  process  under  Section  4(0 
of  the  Act.  The  designated  Critical 
Habitat  includes  land  within  the 
Scientific  Study  Area  which  presently 
does  not  support  the  species  but 
provides  a  buffer  against  adverse 
indirect  impacts  and  which  is 
considered  essential  for  the 
conservation  of  the  species. 

Section  4(b)(8)  of  the  Act  requires,  to 
\he  maximum  extent  practicable,  that 
any  final  rule  to  determine  Critical 
Habitat  be  accompanied  by  a  brief 
description  and  evaluation  of  those 
activities  which,  in  the  opinion  of  the 
Secretary,  may  adversely  modify  such 
habitat  if  undertaken,  or  may  be 
affected  by  such  designation.  Such 
activities  are  identified  below  for  this 
species.  If  should  be  emphasized  that 
Critical  Habitat  designation  may  not 
affect  all  of  the  activities  mentioned 
below,  as  Critical  Habitat  designation 


only  affects  Federal  agency  activities 
through  Section  7  of  the  Act. 

.'^ny  activity  which  would 
significantly  disturb  the  soil,  topography 
or  other  physical  and  biological 
components  of  the  area  where 
Stephanomeria  malheurensis  occurs 
would  adversely  modify  its  Critical 
Habitat.  Land  uses  in  the  immediate 
locality  of  the  population  and  in  its 
surroundings  would  need  to  be  carefully 
re^sulated  to  prevent  such  modifications. 
To  the  extent  allowed  by  the  mining 
laws  of  this  country,  this  might  require 
restricting  mining  activities  within  and 
perhaps  near  the  area  in  order  to 
prevent  adverse  direct  and  indirect 
impacts.  Since  access  to  zeolite  on  BLM 
land  is  regulated  by  the  Mining  Law  of 
1872.  the  effect  of  this  species'  listing 
and  Critical  Habitat  designation  on  any 
future  mining  activity  is  uncertain  (cf. 
BLVL  n.d.:  Noble  1980:  Sheridan  1977). 
The  cooperative  efforts  between  the 
Anaconda  Minerals  Company,  the  BLM, 
the  Service,  and  any  others  so  as  to 
avoid  damage  to  the  species  and  its 
habrtat  will  certainly  continue  to  be 
needed. 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
impacts  of  specifying  a  particular  area 
as  Critical  Habitat.  The  Service  has 
prepared  a  final  impact  analysis  and 
believes  that  economic  and  other 
impacts  of  this  action  are  not  significant 
for  the  foreseeable  future.  The  area 
designated  as  Critical  Habitat  for 
Stephanomeria  malheurensis  is  already 
being  protected  by  the  BLM,  and 
represents  only  about  5  percent  of  the 
3,000  acres  with  mining  claims  of  the 
Anaconda  Minerals  Company.  The 
exact  distribution  of  the  Subsurface 
deposists  of  zeolite  are  unknown,  so 
that  their  relationship  to  the  habitat 
requirements  of  the  species  cannot  be 
determined.  Furthermore,  according  to 
the  company,  it  is  not  known  whether 
the  zeolite  will  ever  be  commercially 
exploitable  in  this  area.  If  it  is,  it  is  not 
known  whether  Section  7  would  provide 
protective  regulation  for  the  species  and 
its  Critical  Habitat.  In  addition,  the 
company  has  indicated  to  the  Service 
that  it  has  no  plans  for  mining  at  the  site 
at  present  and  that  it  is  interested  in 
cooperating  with  the  Service  to  conserve 
this  wire-lettuce. 

The  Service  has  contacted  the  Bureau 
of  Land  Management,  which  has 
jurisdiction  over  the  land  under 
consideration  in  this  action,  as  well  as 
the  Anaconda  Minerals  Company, 
which  has  the  Federal  mining  claims  on 
the  land  where  the  species  occurs. 
Based  on  the  findings  of  the  Service,  no 


significant  economic  impacts  are 
anticipated  as  a  result  of  this  action. 
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Effects  of  This  Rule 

In  addition  to  the  effects  discussed 
above,  the  effects  of  this  rule  include, 
but  are  not  necessarily  limited  to,  those 
mentioned  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species 
which  is  listed  as  Endangered,  and  any 
designated  Critical  Habitat.  Provisions 
for  Interagency  Cooperation 
implementing  this  are  codified  at  50  CFR 
Part  402.  Federal  agencies  are  required 
to  consult  with  the  Service  to  ensure 
that  actions  they  authorize,  fund,  or 
carry  out  are  not  likely  to  jeopardize  the 
continued  existence  of  Siephanomaria 
malheurensis  or  adversely  modify  its 
Critical  Habitat. 

The  only  known  action  which 
possibly  could  be  affected  by  the 
Endangered  Species  Act  is  the  possible 
zeolite  mining  by  private  interests  based 
on  mining  claims  on  the  Federal  land  in 
the  immediate  area  which  includes  the 
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species  and  its  Critical  Habitat.  As  the 
Federal  land  management  agency,  the 
Bureau  of  Land  Management  is 
responsible  for  carrying  out  the 
intentions  of  the  Endangered  Species 
Act  on  this  land.  The  Mining  Law  of 
1872,  however,  may  restrict  the  authority 
of  the  BLM  to  regulate  mining  activities 
on  locatable  minerals,  including  zeolite. 

Voluntary  or  mandatory  protection  of 
this  species  and  its  habitat  will  require 
continuing  cooperation  between  the 
BLM,  the  private  mining  interests,  and 
the  U.S.  Fish  and  Wildlife  Service.  The 
company  has  no  timetable  or  plans  for 
exploratory  mining. 

The  Act  and  implementmg  regulations 
published  in  the  June  24,  1977,  Federal 
Register  (42  FR  32372-32381]  set  forth  a 
series  of  general  trade  prohibitions  and 
exceptions  which  apply  to  all 
F.ndangered  plant  species.  The 
regulations  ate  found  at  §  17.61  of  .50 
CFR  and  are  summarized  below.  V\'ith 
respect  to  Stephanomeria  malheurensis 
all  trade  prohibitions  of  Section  9(a)(2) 
of  the  Act,  as  implemented  by  §  17.61, 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  acHvity,  or  sell  or  offer  for 
sale  this  species  in  interstate  or  foreign 
commerce.  Certain  exceptions  could 
apply  to  agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  §  17.62  and  17.63  also  provide  for 
the  issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  in\o!ving 
Endangered  species,  under  certain 
circumstances.  No  such  trade  in  this 
species  is  known  or  anticipated.  It  is 
anticipated  that  few  trade  permits 
involving  the  species  will  ever  be 
requested. 

Section  9(a)(2)(B)  of  the  Act,  as 
amended  in  1982,  s^tes  that  it  is 
unlawful  to  remove  and  reduce  to 
possession  Endangered  plant  species 
from  areas  under  Federal  jurisdiction. 
This  new  taking  prohibition  applies  to 
Stephanomeria  malheurensis.  Permits 
for  exceptions  to  this  prohibition  are 


available  through  Section  10(a)  of  the 
Act,  following  the  general  approach  of 
50  CFR  §  17.62  and  17.63  until  revised 
regulations  are  promulgated.  Requests 
for  copies  of  the  regulations  on  plants 
and  inquiries  regarding  them  ma_\'  be 
addressed  to  the  Federal  Wildlife  Permit 
Office,  U.S.  Fish  and  Wildlife  Service, 
Washington,  D.C,  20240.  703/235-1903.  It 
is  anticipated  that  few  taking  permits  for 
the  species  will  ever  be  requested. 

This  plant  is  now  listed  as  an 
Endangered  species  and  its  Critical 
Habitat  designated,  so  certain 
conservation  authorities  become 
available  and  protective  measures  may 
be  undertaken  for  it.  These  could 
include  increased  management  of  the 
species  and  its  habitat,  and  the 
development  of  a  recovery  plan  for  the 
species  as  specified  in  Section  4ff)  of  the 
Act. 

The  Servi(  e  will  review  this  species  to 
determine  whether  it  should  be 
considered  for  placement  upon  the 
Annex  of  the  Convention  on  Nature 
Protection  and  Wildlife  Preservation  in 
the  Western  Hemisphere,  and  whether  if 
should  be  considered  for  other 
appropriate  international  agreements. 

National  Environmental  Policy  ,\c\ 

An  Environmental  Assessment  has  ^ 
been  prepared  in  conjunction  with  thi* 
rule.  It  is  on  file  m  the  Service's 
Portland,  Oregon,  Regional  Office,  and 
Washington.  D.C,  Office  of  Endangered 
Species,  and  may  be  examined  by 
appointm.ent  during  regular  business 
hours.  This  assessment  forms  the  basis 
for  a  decision  th.it  this  is  not  a  major 
Federal  action  which  would  significantly 
affect  the  quality  of  the  human 
cn\  ironment  within  the  meaning  of 
Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
(Implemented  at  40  CFR  Parts  1500- 
1508). 

-Note. — The  Department  of  the  Interior  has 
determined  that  this  rule  is  not  a  major  rule 
under  Executive  Order  12291.  Significant 
commercial  trade  in  Stephanomeria 
maihetirensis  would  not  be  impacted  by  this 
rule  because  none  is  known  to  exist  at 
present  nor  i.s  any  anticipated.  FederaLzeolite 

Plants 


mining  i  laims  slaked  on  and  around  the 
{.riu  a!  Habitat  on  Bl.M  land  are  presently 
inactive  with  no  immediate  plans  for 
development.  The  area  represents  only  about 
5  percent  of  the  3,000  acre  area  with  mining 
claims  by  the  Anaconda  Minerals  Company. 
The  exact  distribution  of  the  subsurface 
deposits  of  zeolite  are  unknown,  so  that  their 
relationship  to  the  habitat  requirements  of 
the  species  cannot  be  determined.  It  is  not 
known  at  this  time  whether  these  claims  are 
commercially  exploitable,  according  to  a 
recent  communication  from  the  company 
which  has  also  indicated  that  the  company  is 
willing  to  cooperate  with  the  Service  to 
canser\'e  the  species.  Since  this  rule  was 
proposed  before  January  1. 1981.  a 
Determination  of  Effects  on  Small  Entities  is 
not  required  by  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  el  seq.).  This  rule  does  not 
contain  information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S.C.  3501  et 

seq). 

-       * 

Authoritv  and  Xulhnrs 


This  rule  is  being  published  under  the 
authority  contained  in  the  Endangered 
Species  Act  of  1973,  as  amended  (16     > 
U.S.C.  1531  et  seq.:  87  Stat.  884,  92  Stat.( 
3751,  93  Stat.  1225.  96  Stat.  1411).  The     I 
primary  author  of  the  rule  is  Peter  A. 
Stine.  Endangered  Species  Staff,  U.S. 
Fish  and  Wildlife  Service,  Portland. 
Oregon  (503/231-6179).  Dr.  Bruce 
MacBryde  of  the  Service's  Washington 
Office  served  as  editor. 


List  of  Subjects  in  50  CFR  Fart  17 

Endangered  and  threatened  wildlife, 
Plants  (agriculture).  Fish.  Marine 
mammals. 

Regulations  Promulgation 

Accordingly,  Part  17,  Subchapter  B  of 
Chapter  I,  Title  50  of  the  U.S.  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

1.  Section  17.12(h)  is  amended  by 
adding,  in  alphabetical  order  under 
.^steraceae,  the  following  plant: 


§  17  12(h) 
plants 


Enflangered  and  threalenefl 


^ 


Specws 

«fa«i«                 When 

Cntc* 
hatxtat 

Soeoal 

octennnc  narn* 

Corrvnon  name 

ntm 

As teraceae— Aster  family                * 

•                             • 

•                             • 
}„ ™^.S.A.  (OR) 

• 
E    . 

125 

I7.9e<a) 

...  N/A. 

2.  Section  17,96  is  amended  by  adding 
the  critical  hafiitat  oi  Stephanoriieria 
malheurensis  as  the  first  entry  as 
follows: 


§  17.96(a)     Flowering  plants. 

Family  Asteraceae:  Malheur  wire- 
lettuce  [Stephanomeria  malheurensis). 
Oregon,  Harney  Count\:  the  lands  west 


of  State  Highway  205  within  the  SE  K  of 
the  NE  )i  and  the  NE  K  of  the  SE  >,, 
Section  11;  and  the  W  V;  of  the  SW  >,  of 
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the  XW  "t.  and  the  SW  y,  of  the  \F,  >,  of         'Section  12.  T27S,  R30F,  VViildmette 
the  SW  ij.  and  the  NW  >i  of  the  SW  "<  Meridian 

MALHZUR  WI?£-LETTCCE 


Harney   Couctv    OREGON 


Dated:  October  17.  1982. 
|.  Craig  Potter. 

Deputy  Assistant  Secretary  f'jr  Ffsh  and 
Wildlife  and  Parks. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

50  CFR  Part  285  «, 

[Docket  No.  21102-221] 

Atlantic  Bluafin  Tuna  Provisions; 
Technicai  Change  and  Notica  of 
Regulatory  Area  Extension 

aoency:  National  Oceanic  and 


Atmospheric  Administrdiion  (NOAA), 
Commerce. 

action:  Final  rule;  technical  change  and 
notice  of  regulatory  area  extension. 

SUMMARY:  NOA.A  issues  notice  to  the 
public  that  the  Federal  regulatory  area 
for  Atlantic  bluefin  tuna  has  been 
extended  to  include  waters  within  the 
boundaries  of  the  States  of  Texas, 
Louisiana,  and  Alabama,  nnd  within  the 
ad)acent  terntoridl  sea  of  the  United 
Stdtes.  This  extension  is  necessary  to 
make  measures  carrying  out  U.  S. 
international  obligations  under  the 
International  Convention  for  the 
Conservation  of  Atlantic  Tunas 
applicable  within  waters  where  Atlantic 
bluefin  tuna  may  be  found.  The  effect  of 
the  technical  amendment  published 


today  is  to  make  Federal  regulations 
gov  erning  Atlantic  tuna  apply  within  the 
waters  of  these  States,  in  addition  to 
those  of  other  States  already  covered  by 
previous  extensions  of  the  Federal 
regulatory  area. 

EFFECTIVE  DATE:  November  10.  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Allan  Fitch.  202-^,34-1224:  or 
William  C.  Jerome.  Jr.,  281-3000.  ext.  32.5. 

SUPPLEMENTARY  INFORMATION:  On  June 
n.  1982,  .\OAA  published  regulations 
qoverning  fishing  for  Atlantic  bluefin 
tuna  by  persons  and  vessels  subject  to 
fS.  jurisdiction  (47  FR  25350).  Ihe 
regulations  carried  out  a 
recommendation  of  the  Internation.d 
Commission  for  the  Conservation  of 
.Atlantic  Tunas  (ICCAT).  Technical 
ch.'inges  to  these  regulations  were 
published  in  the  Federal  Register  on 
September  13.  1982  (47  FR  253.50). 

Section  9(d)  of  the  Atlantic  Tunas 
C;onvention  Act  (the  Act)  provides  that 
the  Secretary  of  Commerce  (Secretary) 
may  apply  these  Federal  regulations  to 
waters  within  the  boundaries  of  a  State 
if,  within  a  reasonable  period  after  iheir 
adoption,  a  Stale  has  not  adopted 
equally  restrictive  regulations  to 
implement  the  ICCAT  recommendation 
In  1977  the  Assistant  Administrator  for 
Fisheries,  NOAA  [Assistant 
.•\dmiinistrator),  to  whom  the  Secretary  s 
authority  has  been  delegated, 
determined  that  such  application  was 
appropriate  for  several  States,  and 
published  notice  that  the  Federal 
regulatory  area  was  extended  to  include 
waters  within  the  boundaries  of  Florida. 
Georgia,  South  Carolina,  North  Carolina, 
Virginia,  Maryland,  Delaware,  New 
[ersey,  New  York,  Massachuetts.  New 
Hampshire.  Puerto  Rico,  and  the  Virgin 
Islands.  These  extensions  of  the 
regulatory  area  were  recorded  in  the 
regulations  at  50  CFR  285.1(d). 

Under  the  provisions  of  section  9|dl  of 
the  Act  and  of  50  CFR  285.7,  the 
Assistant  Administrator  has  determined 
that  the  States  of  Texas,  Louisiana,  and 
Alabama  have  not  enacted  laws  or 
regulations  implementing  the  ICCAT 
recommendation.  After  consultation, 
these  States  have  indicated  that  they 
have  no  objection  to  extension  of  the 
Federal  regulatory  area  for  Atlantic 
bluefin  tuna  to  include  waters  within 
their  boundaries  and  the  adjacent 
territorial  sea  of  the  United  States. 
Therefore,  the  Federal  regulations 
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contained  at  50  CFR  Part  285  governing 
fishing  for  Atlantic  bluefin  tuna  will 
apply  within  the  boundaries  of  such 
States  and  within  the  adjacent  territorial 
sea  of  the  United  States.  50  CFR  285.1(d) 
is  hereby  amended  to  reflect  this 
extension  of  the"regulatory  area"  to 
apply  within  the  territorial  sea  of  the 
United  States  adjacent  to.  and  within 
the  boundaries  of.  these  additional 
States. 

This  action  is  taken  under  authority  of 
16  U.S.C.  971g  and  50  CFR  285,7,  and  is 
taken  in  compliance  with  Executive 
Order  12291, 

List  of  Subjects  in  50  CFR  Part  285 

.Administrative  practice  and 
procedure.  Fish.  Fisheries.  Fishing, 
imports.  International  organizations. 


Penalties,  Reporting  and  recordkeeping 
requirements. 

Dated;  November  4.  1982. 
VVillam  H.  Slevenson. 

Drpatv  Ass:'-  *..',•!?  A,^r::n!Stra:L)r  for  Fisheries 

50  CFR  Fart  285  is  amended  as 
follows: 

PART  285— ATLANTIC  TUNA 
FISHERIES 

1.  The  authority  citation  for  Part  285 
reads  as  follc:ws; 

.Authority:  1'^  !'  S  C.  9~1-9-lt,h 

2.  Section  JH3,l((i)  is  amended  by 
adding  "TexrS,  Louisiana.  Alabama"  to 
the  text.  The  text  is  revised  to  read  as 

follows: 


§  285. 1     Purpose  and  scope. 


Id)  L'nder  section  9 


.•\(t  and 


;  ':\  vv.lhm  the 


[C  ■  i>:  i:i 
§  285,7,  determinations  n-.i,i(' 
.*\ s s i  s t H n  t  Adm  1  n ;  s t  r.! ! (1  r 
provisions  of  tins  piirt  ,,; 
territorial  s(n'i  of  the  I'n.'tii  States 
adjacent  to.  and  withm  me  boundaries 
of  the  States  of  Texas.  Louisiana, 
Alabama  Florida,  Georgia,  South 
Carolina.  North  Carolina,  Virginia. 
Maryland.  Delaware,  New  Jersey,  New 
York,  Massachusetts,  New  Hampshire, 
and  the  Commonwealths  of  Puerto  Rico 
and  the  Virgin  Islands,  and,  with  the 
exceptions  of  §§  285.30(a),  285.30(d)  (2) 
and  (3).  285.31(a),  and  285.32(c).  within 
the  territorial  sea  of  the  United  States 
adjacent  to,  and  within  the  bo-indaries 
of  the  Stale  of  Maine,  continue  in  effect. 

'Vf  Dim    b;-,«)841  FiUd  1 1 -9-t> :  R45am| 
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This   section  of   t^e   FEDERAL   REGISTER 
contains   notices  to  ttie   poWic  o<   ttie 
proposed   issuance  of  rules  and 
regulations.   The  purpose  of  ttiese  notices 
IS   to  grve   interested  persons   an 
opportunity  to  participate   in   the   rule 
making  poor  to   the   adoption   o(   the   final 
rules. 


DEPARTMEffT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Parts  1011.  1046,  and  1098 

[Docket  Nos.  AO-251-A23,  AO-123-A48, 
andAC>-184-A43] 

Milk  in  the  Tennessee  Valley, 
Louisville-Lexington-Evansvllle  and 
Nashville,  Tennessee,  Marketing 
Areas;  Decision  on  Proposed 
Amendments  to  Marketing 
Agreements  and  to  Orders 

agency:  Agricultural  Marketing  Service, 
USDA. 


action:  Proposed  rule. 


SUMMARY:  This  decision  adopts  a 
proposed  amendment  to  the  Louisville- 
Lexington-EvansviiJe  Federal  milk  order 
to  permit  operators  of  country  supply 
plants  to  count  shipments  directly  from 
farms  to  pool  city  distributing  plants 
toward  meeting  up  to  one-half  of  thp 
shipments  require^tojpaintain  pool 
plant  status  foJ>the  country  plant.  Also 
adopted  are  amendments  of  the 
Nashville  order  to  allow  diversions  of 
milk  between  pool  plants  and  to  provide 
a  procedure  whereby  a  proprietary 
handler  can  make  payments  to 
independent  producers  rather  than 
having  such  payments  be  made  by  the 
market  administrator. 

This  decision  does  not  adopt  a  variety 
of  proposals  considered  at  the  public 
hearing  held  October  21-2.3,  19Bi,  in 
Louisville,  Kentucky,  that  would  have 
amended  other  sections  of  the 
Tennessee  Valley.  Louisville,  and 
Nashville  orders.  One  other  proposal 
dealing  with  pooling  standards  for 
distributing  plants  regulated  under  the 
Nashville  order  was  adopted  in  a 
previous  emergency  final  decision, 
issued  January  21,  1982  (47  FR  2999). 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A.  Glandt.  Marketing  Specialist. 
Dairy  Division.  .Agricultural  Marketing 
Service.  United  States  Department  of 


Agriculture.  Washington.  D.C.  202/447- 
4829. 

SUPPLEMENTARY  INFORMATION:  This 

adniinistratue  action  is  governed  by  the 
provi.sKjns  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therpfore,  is  excluded  from  the 
requirements  of  E.xecutive  Order  12291. 

Prior  documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  September 
4,  1981:  published  September  11,  1981  (46 
FR  45354). 

Correction:  Published  September  22, 
1981  (46  FR  46813). 

Notice  of  Rescheduled  Hearing:  Issued 
September  24,  1981;  published 
September  29,  1981  (46  FR  47588). 

Suspension  of  Rule:  Issued  November 
24, 1981:  published  November  30,  1981 
(46  FR  =58064). 

Emergency  Partial  Final  Decision: 
Issued  January  15,  1982;  published 
January  21,  1982  (47  FR  2999). 

Final  Order:  Issued  January  26,  1982, 
published  January  29,  1982  (47  FR  4228). 

Recommended  Decision:  Issued  June 
14.  1982;  published  ^une  21.  1982  (47  FR 
26656). 

Extension  of  Time:  Issued  July  6,  1982; 
published  July  12,  1982  (47  FR  30080). 

Preliminary  Statement 

.\  public  hearing  was  held  upon 
proposed  amendments  to  the  marketing 
agreement  and  the  order  regulating  the 
handlmg  of  milk  in  the  Tennessee 
Valley,  Louis ville-Lexington-Evansville 
and  Nashville,  Tennessee,  marketing 
areas.  The  hearing  was  held,  pursuant  to 
the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937  as 
amended  (7  U  S.C.  601  et  seq.].  and  the 
applicable  rules  of  practice  (7  CFR  Part 
900).  at  Louisville.  Kentucky,  on  October 
21-23, 1981.  Notice  of  such  hearing  was 
issued  on  September  4.  1981  (46  FR 
45354)  and  a  notice  of  a  rescheduled 
hearing  was  issued  on  September  24 
1981  (46  FR  47588). 

L'pon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Acting  Deputy 
Administrator.  Marketing  Program 
Operations,  on  June  14.  1982.  filed  with 
the  Hearing  Clerk,  United  States 
Department  of  Agriculture,  his 
recommended  decision  containing 
notice  of  the  opportunity  to  file  written 
exceptions  thereto. 

Ihe  material  issues,  findings  and 
conclusions,  rulings,  and  general 
findings  of  the  rerommonded  derision 


are  hereby  approved  and  adapted  and 
are  set  forth  in  full  herein,  subject  to  the 
following  modifications: 

1.  Under  issue  number  1.  "Diversion  of 

limited  amounts  of  Class  I  milk  from  the 
Nashville  and  Tennessee  Valley 
markets  to  the  Louisville  market, "  three 
new  paragraphs  are  added  at  the  end  of 

the  discussion. 

2.  Under  issue  number  3.  "Location 
adjustments  applicable  to  producer  milk 
under  the  Nashville  and  Louisville 
orders. "  a  new  paragraph  is  added  at 
the  end  of  the  discussion. 

3.  Under  issue  number  4,  "Producer 
delivery  requirements  and  diversion 
limits  of  the  Nashville  and  Louisville 
orders, "  five  new  paragraphs  are  added 
at  the  end  of  the  discussion. 

4.  Under  issue  number  5.  "Provisions 
of  the  Nashville  order  relating  to  the 
procedure  for  paying  producers. "  three 
new  paragraphs  are  added  at  the  end  of 
the  discussion. 

5.  Under  issue  number  6.  "Diversions 
between  pool  plants  under  the  Nashville 
order. "  four  new  paragraphs  are  added 
at  the  end  of  the  discussion. 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Diversion  of  limited  amounts  uf 
Class  I  milk  from  the  Nashville  and 
Tennessee  Valley  markets  to  the 
Louisville  market.  A  corollary  issue 
involves  changing  the  out-of-area 
location  adjustments  of  the  Nashville 
order. 

2.  Location  adjustments  applicable  to 
producer  milk  under  the  Nashville  and 
Louisville  orders. 

3.  Pooling  standards  for  "country" 
plants  under  the  Louisville  order. 

4.  Producer  delivery  requirements  .tnd 
diversion  limits  of  the  .Nashville  and 
Louisville  orders. 

5.  The  provisions  of  the  Nashville 
order  relating  to  the  mechanism  for 
paying  producers. 

6.  Diversions  between  pool  plants 
under  the  Nashville  order. 

7.  Pooling  standards  for  distribuiing 
plants  under  the  Nashville  order. 

8.  Whether  an  emergency  exists  to 
warrant  the  omission  of  a  recommended 
decision  on  issue  No.  7. 

Issues  Nos.  7  and  8  were  dealt  with  in 
an  earlier  decision.  The  remaining 
issues,  Nos,  1-6,  are  considered  in  this 
decision. 
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Fmdmgs  and  Conciustons 

The  following  findings  and 
tcmclusions  on  U>€  material  issues  arr 
l)ased  on  evidence  presented  at  the 
hen  ring  and  the  record  thereof; 

1 ,  Drversion  of  limitni  amounts  of 
Class  I  rnilh  frurn  the  Mash vi He  an>i 
Tennessee  Valley  markpts  tu  the 
liHirsviIle  market. 

The  N'ashville  and  Tenneseee  Vane>' 
(irders  ishould  not  be  amended  fo 
iiccommodate  diversions  of  prodiupr 
niiik  for  Class  I  use  to  plants  fully 
regulated  under  another  Federal  order 
Also,  the  Louiffvine  order  should  not  hf 
amended  to  allow  milk  received  at  pool 
city  (distributing!  plants  directly  from 
farms  to  be  excluded  from  the  tiefinifior. 
of  producer  milk  if  the  milk  is 
considered  producer  milk  under  another 
Federal  order.  Each  of  fhesr  orders  now 
pro\  ides  that  milk  received  at  a  pool 
plant  directly  from  a  farm  he  consitlered 
producer  milk  under  the  order  ivhich 
regulates  the  plant  where  the  milk  is 
first  received,  unless  the  milk  is  receivpfi 
as  a  diversion  from  an  other  orrler  plant 
for  Class  11  or  Class  III  use 

Kraft.  Inc..  which  operates  pool  plants 
m  ail  three  markets,  including  pool 
distributing  plants  in  the  N'ashville  am! 
Louisville  markets  (Kraft's  fluid  milk 
operations  also  are  known  by  the  name 
Sealtest).  initiated  several  related 
proposals  relative  to  this  issue. 
Specifically,  one  of  Kraft's  proposals 
would  allow  a  .\'ashville  handler  to 
divert  milk  to  an  other  order  distnbutuio 
plant  for  Class  I  use.  Such  diversions 
would  be  hmited  to  25  percent  of  thp 
handler's  receipts  for  the  previous 
month.  Milk  of  an  individual  producer 
would  not  be  eligible  for  such  diversion 
unless  at  least  50  percent  of  the 
producer's  milk  was  received  at  a 
Nashville  order  pool  plant  A  related 
proposal  would  allow  milk  to  be 
received  at  pool  city  plants  under  the 
Louisville  order  directly  from  the  farm 
without  becoming  producer  milk  under 
that  order  if  such  milk  v\as  considered 
producer  milk  under  another  Federal 
order-  Another  Kraft  pniposai  would 
change  the  ouf-of-area  location 
adjustments  of  the  Xasville  order  for 
locations  in  Kentucky  and  Indiana  so 
that  any  milk  diverted  from  X'ashville  to 
Louisville  for  Class  I  uses  would  be 
priced  under  the  IVashville  order  at  the 
same  Class  I  price  that  is  applicable  at 
those  locations  under  the  Louisville 
order.  Tliese  proposals  were  designed  to 
allow  milk  from  producers  who  rrpulnrly 
ship  to  Kraft's  plant  in  Nashville  to  be 
diverted  to  Kraft's  bottling  plant  in 
Louisville  for  Class  I  use  and  remam 
producer  rrrifk  nnder  the  Nashville  order 


Kraft  clahned  that  the  need  for  orrler 
c;hanges  to  accommodate  Class  F 
diversions  is  a  product  of  two 
circumstances:  (1]  Kraft's  failure  to 
reach  an  agreement  with  Dairj'men.  Inc.. 
the  mafor  cooperative  associaton  in 
these  markets,  for  a  supply  of  milk  for 
its  Louisville  plant,  coupled  with  the 
lack  of  economical  alternative  m.ilk 
supplies  in  the  Louisville  market,  and  {'1] 
differences  between  the  seasonal 
production  incenti\  e  plans  under  the 
Nashville  and  Louisville  orders  that 
make  it  difficult  to  switch  producers 
between  the  orders  on  a  seasonal  basis 
without  reducing  'heir  minimum  Federal 
(!''der  payments. 

Kraft's  witne:;s  testified  that  suice 
Septemboi  1380.  when  negotiations  with 
Dairymen.  Inc..  failed  to  result  in  an 
agreement  acceptable  to  Kraft,  the 
hamller  has  been  unable  to  obtain  an 
adequate  milk  supply  for  its  Louisville 
plant  from  ioca!  producers.  The 
spokesman  stated  that  from  Septem.ber 
inuO  through  August  \m\.  Krnft 
purchased  milk  from  producers  lu 
Wisconsin  to  meet  the  Louisville  plant's 
needs.  Since  Septemt)eT  1981.  the 
Louisville  plant  has  attem.pted  to  meet 
its  demand  for  hulk  milk  fiom  Im^al 
producers.  The  witness  indicated  that 
Kraft's  independent  producers  on  the 
Louisville  order  produce  enough  milk  to 
meet  the  needs  of  its  Louisville  plant. 
Nevertheless,  he  claimed,  many  of  these 
producers'  farms  are  located  so  far 
away  from  Louisville  that  regular 
shipment  of  their  milk  to  the  Louisville 
plant  is  not  economically  feasible.  He 
further  stated  that  many  of  Kraft's 
producers  regularly  ship  their  milk  to 
another  city  plant  m  Lexington. 
Kentucky,  under  a  contractural 
arrangement  Kraft  has  with  the  operator 
of  that  plant- 

Kr:dt's  witness  testified  that  Kraft 
currently  transfers  significant  quantit.es 
of  milk  from  its  Nashville  plant  to  the 
Louisville  plant  to  rem.edy  the  deficit 
supply  situation.  He  maintained  that 
adoption  of  the  proposals  w:tul;i.  within 
limits,  allow  much  of  the  milk  now  being 
trans.'erred  to  Louisville  to  move 
directly  from  the  farm  to  the  Louisville 
plant  without  becom.ing  pr-^ducer  milk 
under  the  Louisville  order 

Tne  Kraft  spokesman  indicated  that 
about  ,50  producers  who  historically 
have  been  associated  with  Kraft's 
Nashville  plant  are  located  in  South 
Central  Kentucky  about  halfway 
between  Louis\-ille  and  .Nashville,  ^fe 
stated  that  Kraft  would  like  to  ship  some 
of  the  milk  produced  by  these  farmers 
directly  (o  its  plant  in  Louisville. 
However,  the  witness  testified  that 
these  producers  have  been  associated 


with  the  Nashville  market  for  marv 
years  and  prefer  fo  be  paid  on  the  ba.si.s 
of  the  Nashville  order's  base-excess 
payment  plan  rather  than  the  Louisville 
(take  out-pay  backl  payment  plan  of  the 
Louisville  order  Ife  also  poirtpii  out 
that  if  these  producers  are  shifted 
between  the  Nashville  and  Louisville 
orders  on  a  month-to-month  basis  the 
difTerence  between  the  base-excess  plan 
and  the  Louisville  plan  could 
significantly  reduce  the  minimum 
Federal  order  prices  for  their  milk. 

Kraft's  witness  stated  that  the 
company  has  accommodated  these  50 
producers  by  continuing  to  pool  their 
milk  on  the  .Nashville  order  by  first 
receiving  the  milk  at  its  Nashville  plant 
and  then  transferring  it  to  its  Louisville 
plant.  The  spokesman  presented  diita  to 
indicate  that  for  the  past  several  months 
Kraft  had  transferred  as  much  as  1.5 
million  pounds  of  milk  per  month  from 
Nashville  to  Louisville.  He  testified  that 
such  movements  cost  Kraft 
approximately  75  cents  per 
hundredweight  but  that  this  cost  is  still 
less  than  the  alternative  of  delivering 
directly  to  the  Louisville  plant  the  milk 
of  other  producers  currently  pooled  on 
the  Louisville  order. 

Kraft's  witness  characterized  the 
differences  between  the  producer 
payment  plans  of  the  Nashville  and 
Louisville  orders  as  an  impediment  to 
the  efficient  movement  of  milk.  He 
stated  that  this  impediment  is  especialij 
strong  for  proprietary  handlers  Ijecause 
they  do  not  have  the  privilege  of 
reblending  that  the  Act  extends  to 
cooperative  associations 

According  to  Kraft's  wacess.  Kraft  s 
proposals  would  allow  up  fo  half  of  the 
milk  of  th**  50  producers  tc  be  delivered 
directly  from  farms  to  the  Louisville 
plant  but  remain  pooled  on  the 
Nashville  order.  Thus.  Kraft  could 
accommodate  its  producers  v\  ht    wish  to 
be  paid  on  a  base-excess  pi. in  wtiile 
saving  Kraft  the  expense  of  the 
Nashville-fo-Louisville  haul  now  needed 
to  keep  the  milk  pooled  under  the 
Nashville  order 

Dairymen.  Inc.  (DI),  opposed  the 
adoption  of  Kraft  s  proposals.  DIs 
witness  stated  that  the  diversion 
provisions  of  Federal  orders  are  , 

intended  fo  provide  for  the  ordrrij 
disposal  of  surplus  milk  supplies.  The 
witness  asserted  that  allownng 
diversions  Tor  Class  F  use  would  provide 
an  opportunity  for  the  reserve  supplies 
of  one  market  fo  displace  local  supplies 
in  another  market,  thus  allowing  the 
producers  of  the  diverting  market  to 
obtain  the  benefit  of  the  other  market's 
Class  I  sales.  T?ie  w  itness  staled  that  the 
cooperative  supports  the  usual 
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procedure  of  pooling  a  producer's  milk 
on  the  order  that  regulates  the  plant  that 
first  receives  the  milk  when  some  of  the 
milk  in  the  shipment  is  classified  as 
Class  I. 

Although  Dl's  spokesman  stated  that 
the  cooperative  opposed  any 
accommodation  of  Class  I  diversions,  DI 
proposed  that  if  the  Louisville  and 
Nashville  orders  are  amended  to  allow 
such  movements,  ^.en  the  Tennessee 
Valley  order  also  should  be  amended  to 
accommodate  Class  I  diversions  to  other 
order  plants.  The  witness  indicated  that 
certain  DI  producers  are  located  such 
that  their  milk  could  be  diverted  easily 
from  the  Tennessee  Valley  market  to  the 
Louisville  market  for  fluid  use. 

The  pool  plant  quahfication  and 
producer  milk  sections  of  Federal  orders 
generally  have  been  structured  to  assure 
that  producers  who  provide  a  regular  • 
supply  of  milk  for  a  market  share  in  the 
market's  higher-valued  Class  I  sales  by 
having  their  milk  pooled  under  the  order 
for  that  market.  One  aspect  of  these 
provisions  in  most  orders  is  to  pool  a 
producer's  milk  under  the  order  which 
regulates  the  plant  that  first  receives  the 
milk  from  the  farm.  If  a  producer  should 
ship  milk  during  a  month  to  plants 
regulated  by  different  orders,  that 
farmer  is  a  producer  on  each  such 
market.  The  only  general  exception  to 
this  rule  has  been  where  a  producer's 
milk  is  diverted  for  surplus  disposition 
from  a  pool  plant  under  one  order  to  a 
plant  regulated  by  a  different  order.  It 
has  long  been  held  under  the  order 
program  that  milk  which  is  diverted  for 
surplus  dispostion  should  remain 
producer  milk  on  the  diverting  market 
since  such  milk  represents  the  reserve 
supply  for  that  market.  If  the  milk  were 
moved  to  another  market  for  surplus 
disposal  and  pooled  there,  the  returns  to 
producers  regularly  supplying  this  other 
market  would  be  adversely  affected 
because  of  the  lower-valued  use  of  the 
milk. 

By  contrast,  most  orders  provide  that 
if  any  milk  diverted  to  another  market  is 
classified  as  Class  I  in  the  receiving 
market,  it  becomes  producer  milk  on 
that  market  and  is  pooled  there.  The 
rationale  for  pooling  diverted  milk  on 
the  receiving  market  when  any  of  it  is 
classified  as  Class  I  is  that  such 
classification  shows  that  the  milk  is 
serving  the  fluid  needs  of  that  market 
and,  thus,  should  be  treated  hke  any 
other  regular  source  of  supply. 

Any  departure  from  this  regulatory 
approach  regarding  diversions  of  milk 
between  Federal  order  markets  should 
be  based  on  a  demonstration  that  this  is 
essentially  the  only  means  of  dealing 
with  the  problems  of  a  particular  market 
situation  andlhat  the  change  is 


necessary  to  maintain  orderly  marketing 
conditions  for  producers  and  handlers. 
This  was  not  demonstrated  in  the  record 
for  this  proceeding. 

If  Kraft's  proposals  were  adoped.  and 
the  volume  of  diversions  remained  no 
greater  than  current  transfers,  the 
significant  effects  would  be  (1)  the 
elimination  of  Kraft's  cost  of  transferring 
milk  from  the  Nashville  plant  to  the 
Louisville  plant,  and  (2)  lower  returns  to 
the  producers  whose  milk  is  diverted 
because  of  the  minus  location 
adjustment  that  would  be  applicable  for 
deliveries  to  Louisville.  There  would  be 
no  substantial  change  in  transportation 
costs  to  producers  because  the 
producers  are  almost  centrally  located 
between  Nashville  and  Louisville.  There 
also  would  be  no  change  in  the 
classification  of  the  milk  delivered  to 
Louisville,  because  the  Louisville  order 
classifies  receipts  of  transfers  and 
diversions  on  the  same  basis.  If  volumes 
remain  unchanged,  the  substitution  of 
diversions  for  transfers  would  have  no 
perceptible  impact  on  the  producer 
blend  prices  of  either  market. 

The  record  shows  that  Kraft  could 
save  as  much  as  $10,000  per  month  if  it 
eliminated  the  transfer  of  milk  from 
Nashville  to  Louisville.  At  the  same 
time,  producers  who  would  have 
production  diverted  to  Louisville  would 
receive  a  lower  return  under  the  order 
because  their  Louisville  deliveries 
would  be  subject  to  a  minus  location 
adjustment  of  15  cents  per 
hundredweight.  However,  Kraft 
probably  could  more  than  compensate 
those  producers  from  the  savings 
generated  by  its  reduced  transportation 
expenses  if  it  wished  to  do  so. 

The  above  discussion  is  premised  on 
the  assumption  that  the  volume  of  milk 
to  be  diverted  to  Louisville  for  Class  I 
would  not  be  significantly  different  from 
present  transfers.  However,  the  record 
shows  (although  the  figures  are  not 
precise]  that  Kraft's  proposed  limit  on 
Class  I  diversions  of  25  percent  of  a 
handler's  supply  in  the  previous  month 
would,  under  present  operating 
conditions,  allow  Kraft  to  divert  over 
twice  the  present  volume  of  transfers.  If 
such  an  increase  were  to  occur,  and  this 
increase  represented  a  reduction  of 
Class  I  sales  for  producers  on  the 
Louisville  market,  the  Louisville  blend 
price  could  be  lowered.  In  addition,  the 
adoption  of  Dl's  proposal  with  respect  to 
the  Tennessee  Valley  order  could  put 
even  more  downward  pressure  on  the 
Louisville  blend  price,  which  would 
adversely  affect  producers  who 
regularly  supply  the  Louisville  market. 

Furthermore,  the  adoption  of  Kraft's 
proposals  could  result  in  false 
production  signals  to  producers  in  the 


region.  The  milk  that  Kraft  would  divert 
to  Louisville  could  be  considered  surplus 
to  the  usual  fluid  needs  of  the  Nashville 
market.  Normally,  such  surplus  milk 
supplies  would  go  into  manufacturing 
uses  and  would  be  priced  below  the 
Class  I  price.  The  downward  impact  on 
the  Nashville  blend  price  would 
discourage  excess  production  of  reserve 
supplies.  However,  to  the  extent  that 
this  milk  would  be  used  to  supply  the 
fluid  needs  of  the  Louisville  market,  the 
blend  price  of  the  Nashville  order  would 
be  enhanced.  Any  such  increase  in  the 
Nashville  blend  price  would  give 
producers  a  signal  that  additional  milk 
supplies  are  needed  to  mAt  the  demand 
of  the  fluid  market  when  in  fact  the 
Nashville  market's  regular  fluid  sales 
are  not  increasing.  Since  Krafts 
proposals  would  make  it  easier  to  use 
Nashville  reserve  supplies  for  fluid  use 
in  Louisville,  they  would  help  foster  a 
price  level  that  would  not  reflect  actual 
demand  for  milk  in  the  Nashville 
market. 

It  is  recognized  that  in  the  absence  of 
the  diversion  provisions  proposed  by 
Kraft  the  different  producer  payment 
plans  in  the  Nashville  and  Louisville 
markets  can  result  in  independent 
producers  being  reluctant  to  switch  from 
one  order  to  the  other  during  the  course 
of  a  year  to  accommodate  Kraft's  supply 
arrangements.  If  Nashville  producers 
switch  to  the  Louisville  market  in  the 
spring,  they  become  subject  to  the 
Louisville  plan  deductions  in  computing 
the  uniform  price.  If  they  switch  to  the 
Louisville  market  in  the  fall,  they  receive 
the  Louisville  plan  pay-back  money,  but 
they  fail  to  earn  a  base  under  the 
provisions  of  the  Nashville  order.  If  they 
switch  from  the  Louisville  market  to  the 
Nashville  market  without  a  base,  their 
minimum  payment  under  the  Nashville 
order  during  the  base-paying  months 
would  reflect  only  the  excess  price  for 
all  of  their  deliveries. 

It  is  noted,  however,  that  the  supply 
problem  at  Kraft's  Louisville  plantis  not 
a  seasonal  problem.  Rather,  it  is  a 
continuing  situation  that  likely  will 
require  supplemental  milk  supplies  each 
month  for  the  next  two  or  three  years. 
Under  these  circumstances,  there 
appears  to  be  little  reason  to  shift  a 
producer  back  and  forth  between 
markets  on  a  month-to-month  basis. 
Iiutead,  producers  should  be  shifted  to 
the  Louisville  market  on  a  more  or  less 
permanent  basis  in  view  of  the 
continuing  need  for  additional  milk  at 
the  Kraft  plant. 

Kraft  indicated  that  it  does  not  want 
to  take  this  action  because  the 
producers  wish  to  remain  pooled  on  the 
Nashville  market  so  that  their  returns 


UMI 


Federal  Register  /  Vol.  47.  No.  218  /  Wednesday,  November  10,  1982  /  I>roposed  Rules  50691 


will  not  be  jeopardized.  The  market 
statistics  inchided  in  the  record  indicate 
that  an  average  Nashville  producer 
would  have  his  or  her  minimum  Fedefril 
order  return  altered  by  less  than  one 
percent  up  or  down  if  switched  to  tht 
Louisville  market  for  an  entire  12-mcinth 
period.  In  fact  during  the  period  of 
October  1980  through  September  1981. 
the  average  Nashville  producer  would 
have  received  a  slightly  higher  return  for 
milk  if  it  had  been  pooled  under  the 
Louisville  order.  Unless  marketing 
conditions  change  dramatically  in  either 
market  during  the  next  tv\.o  to  three 
yf:ars.  Kraft  could  eliminate  the  tost  of 
current  milk  transfers  by  shifting  some 
producers  to  the  Louisville  market 
Without  significantly  altering  the 
producers'  returns.  In  fact,  the  producers 
could  be  better  off  on  the  Louisville 
market  than  if  they  stayed  in  the 
Nashville  market  and  operated  under 
Krafts  proposal.  Under  Kraft's  prnp<;sHl. 
the  producers  would  be  subject  to  a 
mmus  15-cent  location  adiustmf-nt  for  all 
deliveries  to  Louisville,  which  could 
apply  to  as  much  as  50  percent  of  a 
producer's  production.  Unless  marketing 
conditions  change,  the  N.ihhviUe  blend 
pr'ce  (or  weighted  a\erage  price]  minus 
15  cents  probably  will  avera<^e  less  ovei 
the  course  of  a  year  than  the  Louisville 
blend  price.  If  the  producer  remained 
pooled  on  the  Louisville  order  fur  a 
tomplcte  year,  gross  relurcs  could  br 
i-:.-v,c.r  than  under  Kraft's  proposal. 

L'nder  these  circumstan(  es.  the 
problems  outlined  by  Kraft  could  be 
solved  by  shifting  some  or  all  of  the 
approximately  50  producers  mentioned 
earlier  to  the  Louisville  market  for  an 
indefinite  period.  This  action  would  not 
alter  producers'  returns  significantly  and 
would  reduce  Kraft's  transportation 
costs.  Although  this  alternative  would 
not  accommodate  the  producers'  desiie 
to  remain  pooled  on  the  Nashville 
market,  producers  should  be  respc.'nsive 
to  changes  in  the  location  of  demand  for 
their  production.  At  present  that 
demand  is  in  Louisville,  not  in  Nashville 
Thus,  it  is  not  necessary  to  depart  from 
the  usual  procedure  of  pooling  milk 
under  the  order  which  regulates  the 
plant  where  the  milk  is  first  received 
when  some  of  the  milk  is  assigned  to 
Class  L  Therefore,  the  proposals  dealing 
with  interorder  diversions  of  producer 
milk  for  Class  I  use  and  the  related 
proposal  to  restructure  the  out-of-area 
location  adjustments  of  the  Nashville 
order  to  accommodate  such  interorder 
diversions  are  denied. 

In  response  to  the  recommended 
decision.  Kraft,  Inc.,  filed  certain 
exceptions  to  the  findings  in  the 
preceding  paragraphs  as  set  forth  in  that 


decision.  In  particular  Kraft  asserted 
that  the  decision  was  based  on  three 
conclusions  not  supported  by  the  record 
The  conclusions  excepted  to  are:  (1)  The 
proposals  would  result  m  lower  returns 
to  the  producers  whose  milk  is  diverted. 
(2)  Adoption  of  the  proposals  could 
resuh  in  a  lowering  of  the  Louisville 
blend  price;  and  (3)  Adoption  of  tbe 
proposals  could  result  in  false 
productio.T  signals  to  producers  i.".  the 
regicm. 

These  conrlusions  are  part  of  a 
disciis.sion  of  the  possible  ramifications 
of  the  proposed  changes.  Although  the 
stalerrents  excepted  to  are  pertmcri 
and  supported  by  the  record,  they  an- 
not  the  main  elements  of  the  decision  to 
deny  Kraft's  proposals.  .'Ks  KraM  pcints 
out.  these  problems  could  be  miiigated 
by  D'htr  regulatory  safegu.irds.  The 
decision  not  to  adopt  Krafts  proposals 
is  based  on  substantial  evidence  ii  th»- 
rei:ord  which  indicated  that  the 
problems  to  which  the  proposals  were 
directt'd  were  problems  that  could  be 
soKed  w-.thout  amendments  to  the 
orders.  The  discussion  to  which  Kraft 
directs  its  exceptions  only  supplements 
the  general  finding  by  pomting  out  the 
pn?,s;ble  effects  of  Kraft's  proposals  on 
oth.er  intf-rested  parties. 

Kraft's  exceptions  do  not  provide  a 
basis  for  reaching  a  different  conclusion 
on  this  issue.  The  exceptions  are 
therefore  denied. 

2.  Location  adjustment  applicable  to 
producer  milk  under  the  Nashville  and 
Louisville  orders. 

Three  proposals,  Nos.  6, 12  and  13. 
included  in  the  notice  of  hearing  for  this 
proceeiiing  concerned  the  location 
adjustments  applicable  to  producer  milk 
under  the  Nashville  and  Louisville 
orders.  However,  at  the  hearing 
representatives  of  DF  (proponent  of  Nos. 
fi  and  ^2]  and'*\'ational  Farmers' 
Organization  (proponent  of  No.  13) 
withdrew  their  respective  proposals  and 
no  other  interested  party  offered 
testimony  relating  to  these  proposals. 
Since  the  record  contains  no  evidence 
concerning  these  proposals,  further 
discussion  of  this  issue  is  not  necessary. 

3.  Pooling  standards  for  "country" 
plants  under  the  Louisville  order. 

The  pod  plant  definition  of  the 
Louisville  order  should  be  amended  to 
allow  operators  of  country  (supply) 
plants  to  count  their  deliveries  of  milk 
directly  from  farms  to  pool  city 
(distributing)  plants  toward  meeting  up 
to  one — half  of  the  shipments  required 
to  qualify  the  country  plant  as  a  pool 
plant.  Current  order  language  recognizes 
only  actual  transfers  of  milk  from  the 
country  plant  to  city  plants  as  shipments 
that  count  to  qualify  a  country  plant  for 


piio!  plant  status.  This  change  was 
proposed  by  Kraft,  Inc..  and  supported 
h\  the  Armour  Food  Company.  DI 
f'pposed  adoption  of  this  change  and  in 
the  alternative  propcped  that  cou.atr>' 
plants  bo  elirr.matod  from  the  pool  pl.iiil 
definition 

Kraft's  witness  states  that  the  purpose 
of  their  proposal  was  to  allow  country- 
plants  to  operate  \n  a  more  efficunt 
manrr(..r.  The  witness  slated  th.il  Kraft 
operated  a  country  plant  at 
Lawrencebiirg.  Kentucky,  that  qualified 
as  pool  plant  under  the  Louisville  order 
from  September  1979  to  Septemb«.'r  19H1. 
The  Witness  testified  that  whilp  this 
plant  WHS  in  operation  the  milk  on  thrt  e 
farm  pick-up  routes  could  have  been 
delivered  directly  to  a  city  plant  in 
Lexington.  Kentucky,  rather  than  being 
hauled  to  the  coun'rv'  piant,  unloaded, 
reloaded,  and  delivered  to  Lexinston 
Testimony  was  offered  showing  that 
while  the  plant  was  in  operation  the 
proposed  change  could  have  saved  4fl5 
miles  of  transportation  per  day  over  the 
actual  hauling  that  took  place. 

A  witness  for  the  Armour  Food 
Company  voiced  strong  support  for 
Krafts  proposal.  He  stated  that  Armour 
operates  a  country  plant  regulated  by 
the  Louisxille  order  The  witness 
^contended  that  order  provisions  should 
be  changed  to  allow  country  plants  to 
operate  more  efficiently  because  these 
plants  serve  the  fluid  market  by 
providing  supplemental  shipments  to 
city  plants,  by  giving  producers  a  market 
alternative,  and  by  helping  maintain  the 
economic  viability  of  manufacturing 
plants  in  the  market  that  provide  an 
outlet  for  the  market's  reserve  supplies. 
The  witness  indicated  that  producers 
representing  about  60  percent  of  the 
Armour  plant's  Grade  A  supplies  were 
located  such  that  their  production  could 
be  shipped  directly  to  city  plants  at 
considerable  transportation  savings. 

DI's  witness  took  the  position  that 
there  is  no  need  for  country  plants  in  the 
Louisville  market  The  w  itness  stated 
that  all  milk  in  the  market  could  be 
shipped  directly  from  farms  to  city 
plants  and  that  the  only  reason  for 
maintaining  country  plants  is  to 
associate  with  the  market  milk  to  be 
used  m  manufacturing  plants.  The 
witness  testified  that  Dl  believes  that 
marketing  orders  should  be  structured  to 
pool  only  those  milk  supplies  that  are 
closely  associated  with  the  needs  of  the 
fluid  market,  incLding  necessarv' 
reserve  supplies.  Me  asserted  that  most 
supplies  associated  with  supply  plants 
are  not  readily  available  for  the  tTuid 
market,  and  that  the  order  should  not  be 
amended  to  make  it  easier  for  rountr\ 
plants  to  meet  the  pooling  standards 
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Instead,  the  witness  contended,  the 
order  should  be  amended  to  remove 
country  plants  from  the  pool  plant 
definition. 

DI  further  contended  that  the 
existence  of  supply  plants  creates 
disorderly  marketing  conditions  because 
the  purpose  of  maintaining  a  supply 
plant  in  today's  dairy  industry  is  to 
obtain  milk  supplies  for  manufacturing 
purposes,  not  for  bottling.  DI  cited  the 
fact  that  all  supply  plants  operated  in 
the  Louisville  market  in  recent  years 
have  been  operated  in  conjuction  with  a 
manufacturing  facility. 

Federal  milk  orders  have 
accommodated  the  pooling  of  milk 
supplies  through  country  plants  because 
these  plants  historically  have  served  as 
a  means  of  getting  milk  supplies  to 
bottling  plants.  Before  bulk  transport  for 
raw  milk  became  generally  available, 
supply  plants  served  as  country 
assembly  points  for  milk  supplies  for 
over-the-road  shipment  to  bottling 
plants  in  metropolitan  areas.  Although 
transportation  technology  has  reduced 
the  need  for  country  assembly  points, 
supply  plants  have  continued  to  be  a 
source  of  milk  for  bottling  plants  in 
many  markets. 

The  record  contains  no  rebuttal  to 
DI's  claim  that  the  Louisville  market  can 
be  supplied  entirely  by  direct  shipments. 
However,  the  feasibility  of  supplying  all 
distributing  plants  in  a  market  by  direct 
shipments  is  not  a  sufficient  reason  to 
deny  handlers  an  alternative  means  of 
obtaining  supplies.  Handlers  may 
choose  to  obtain  a  portion  of  their  milk 
supply  through  a  country  plant  for  any 
number  of  reasons.  Even  though  the 
procurement  of  milk  supplies  directly 
from  farms  may  be  the  most 
economically  efficient  method  of 
obtaining  raw  milk  for  bottling,  this  may 
be  overshadowed  by  other 
considerations  in  the  handler's  decision- 
making process.  In  addition,  Federal 
milk  orders  are  not  designed  to  dictate 
that  handlers  use  the  method  of  milk 
procurement  that  the  Department  may 
consider  the  most  efficient.  Rather,  as 
long  as  a  procurement  method  does  not 
result  in  disorderly  marketing 
conditions.  Federal  orders  should  not 
foreclose  an  alternative  supply  option. 

DI's  contention  that  the  existence  of 
supply  plants  creates  disorderly 
marketing  conditions  because  they  are 
primarily  a  vehicle  for  pooling  unneeded 
milk  supplies  is  not  supportd  by  the 
record.  The  record  does  show  that 
Armour  (and  Kraft  when  it  operated  a 
supply  plant]  utilizes  Grade  A  milk  not 
shipped  to  distributing  plants  in  its 
adjacent  manufacturing  facility.  In 
addition.  Armour's  witness 
acknowledged  that  Armour  needs  a 


supply  of  Grade  A  milk  for  its 
manufacturing  plant  and  the  operation 
of  a  country  pool  plant  is  the  method  the 
company  has  chosen  to  obtain  that 
supply.  However,  the  use  of  a  country 
plant's  surplus  Grade  A  milk  in  a 
manufacturing  plant  does  not  by  itself 
indicate  that  the  country  plant  is  not 
serving  the  fluid  market.  Under  the 
Louisville  order,  country  plants  are 
determined  to  be  serving  the  fluid 
market  if  they  meet  the  shipping 
requirements  that  have  been  established 
through  the  hearing  procedure.  The 
record  shows  that  the  country  plant 
operated  by  Armour  and  the  country 
plant  recently  operated  by  Kraft  have 
consistently  met  the  shipping 
requirements  of  the  order.  In  fact,  the 
Armour  plant  generally  ships  milk  to 
city  plants  every  month  of  the  year,  even 
during  the  heavy  production  months 
when  shipments  are  not  required.  The 
record  also  contains  statements  by 
representatives  of  Kraft  and  Armour 
that  their  county  plants  placed  the 
highest  priority  on  meeting  the  needs  of 
city  plants  for  shipments  of  milk. 
Accordingly,  it  is  not  possible  to 
conclude  from  this  record  that  a  plant 
that  is  more  than  meeting  the  shipping 
requirements  is  causing  disorderly 
marketing  conditions.  In  the  absence  of 
disorderly  marketing  conditions,  there  is 
no  reason  to  eliminate  country  plants 
from  the  pool  plant  definition  of  the 
Louisville  order. 

The  proposal  to  recognize  direct  farm- 
to-city  plant  shipments  for  qualification 
of  country  plants  should  be  adopted 
because  it  would  allow  country  plants  to 
operate  in  a  more  efficient  manner 
without  altering  the  basic  standard  use 
to  determine  whether  the  plant  is 
serving  the  fluid  market  to  a  degree  that 
warrants  pool  status  for  the  plant. 
Although  Kraft  has  closed  its  country 
plant,  and  thus  appears  unlikely  to 
utilize  the  changes  adopted  herein,  the 
Armour  country  plant  regulated  by  the 
Lousiville  order  could  benefit  from  the 
proposed  change.  The  record  indicates 
that  producers  representing 
approximately  60  percent  of  Armour's 
Grade  A  milk  supply  are  located  such 
that  their  production  could  be  delivered 
directly  to  city  plants  rather  than  by 
transfer  from  the  country  plant  at 
considerable  savings  to  Armour. 

DI  opposes  the  change  because  it 
believes  that  the  purpose  of  the  proposal 
is  to  make  it  easier  to  associate  with  the 
Louisville  pool  milk  which  is  intended 
primarily  for  Class  III  use  at 
manufacturing  plants.  Although  this 
proposal  would  reduce  Armour's  cost  of 
operation,  it  would  not  change  the 
percent  of  a  country  plant's  receipts  and 
diversions  that  must  be  shipped  to  city 


plants  to  qualify  the  country  plant  for 
pool  status.  If  a  country  plant  operator 
wishes  to  increase  the  quantity  of  Grade 
A  milk  moving  to  a  munufacturing  plant, 
shipments  to  city  plants  must  increase 
by  a  like  amount  (in  the  months  when 
the  50  percent  shipping  requirement 
applies).  The  proportion  of  the  country 
plant's  total  receipts  and  diversions  that 
would  be  free  to  move  to  a 
manufacturing  plant  would  not  change 
under  this  proposal. 

At  the  hearing  and  in  its  brief,  DI 
expressed  concern  that  adoption  of  this 
proposal  would  create  an  incentive  for 
the  operator  of  a  country  plant  located  a 
considerable  distance  from  the  market 
to  associate  the  plant  with  the  Louisville 
pool.  The  adopted  pooling  change  would 
reduce  the  proportion  of  a  country 
plant's  milk  supply  that  must  actually  be 
transferred  to  pool  city  plants  to  qualify 
the  country  plant  for  pool  status  during 
the  months  of  September  through 
February,  but  it  would  not  change  the 
requirement  that  at  least  50  percent  of 
the  plant's  milk  supply  must  be  made 
available  to  city  plants  by  transfer  or 
diversions.  By  reducing  the  amount  of 
milk  that  must  be  moved  to  city  plants 
by  interplant  transfers,  the  pooling 
change  may  reduce  the  cost  of 
associating  a  distant  country  plant  with 
the  Louisville  market,  assuming  the 
country  plant  has  milk  supplies 
conveniently  located  for  delivery 
directly  to  city  plants.  However,  there  is 
no  indication  that  this  change  would 
alter  the  operating  costs  of  any  country 
plant  in  the  region  to  the  point  that  it 
would  be  unusually  profitable  to  engage 
in  the  extensive  hauling  of  milk  that 
would  be  necessary  to  obtain  pool 
status  for  a  distant  plant.  Kraft  and 
Armour  offered  information  on  how  the 
proposed  change  would  benefit  their 
specific  operations.  The  record  contains 
no  specific  information  about  other 
country  plants  that  would  benefit  from 
or  take  advantage  of  the  change. 
Therefore,  DI's  concern  does  not  provide 
sufficient  grounds  to  deny  the  proposal. 

In  its  exceptions  to  the  recommended 
decision,  DI  repeated  its  contentions 
that  supply  plants  are  not  an  efficient 
method  of  procuring  milk  for  bottling 
and  that  under  present  conditions  these 
plants  are  merely  a  mechanism  that 
allows  operators  of  nonpool 
manufacturing  plants  to  associate  with 
the  fluid  market  a  supply  of  Grade  A 
milk  to  be  used  primarily  for 
manufacturing  purposes.  DI  further 
stated  that  the  Secretary  is  required  to 
address  these  facts  in  his  decision.  The 
recommended  decision  did  consider  all 
of  the  points  raised  by  DI's  exceptions. 
Therefore,  the  exceptions  provide  no 
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basis  to  reach  a  conclusion  on  this  issue 
different  from  that  set  forth  in  the 
recommended  decision.  The  exceptions 
are  denied. 

4.  Producer  delivery  requirements  and 
diversion  limits  of  the  Nashville  and 
Louisville  orders. 

The  producer  milk  definitions  of  the 
Louisville  and  Nashville  orders  should 
not  be  amended  to  change  the  producer 
delivery  ("touch-base")  requirements 
and  diversion  limits  of  the  orders. 

Kraft  proposed  the  elimination  of  the 
provision  in  the  Louisville  order  that 
limits  diversions  of  milk  from  pool 
plants  to  nonpool  plants  to  22  days' 
production  during  each  month  of 
September  through  February.  With 
respect  to  the  Nashville  order,  DI 
proposed  an  increase  in  the  number  of 
days  that  a  producer  must  deliver  milk 
to  a  pool  plant  (commonly  referred  to  as 
touching  base)  if  the  producer's  milk  is 
to  be  eligible  for  diversion  from  pool 
plants  to  nonpool  plants.  Under  the 
proposal,  the  delivery  requirement' 
would  be  increased  from  two  day*' 
production  each  month  of  the  year  to 
four  days'  production  in  each  month  of 
March  through  July  and  ten  days' 
production  in  each  month  of  August 
through  February.  DI  also  proposed  that 
diversions  from  pool  plants  regulated 
under  the  Nashville  order  be  limited  to 
an  amount  equal  to  one-third  of  the 
producer  milk  physically  received  at  the 
pool  plants.  The  order  does  not  now 
contain  a  percentage  limitation  on 
di\ersions  to  nonpool  plants. 

Kraft's  witness  stated  that  the 
diversion  provisions  of  the  Louisville 
order,  which  require  touch-base 
deliveries  on  as  many  as  nine  days 
during  the  short  production  months, 
result  in  inefficient  handling  of  milk.  The 
witness  asserted  that  handlers  should 
be  given  the  greatest  flexibility  possible 
in  determining  which  milk  is  to  be 
delivered  to  pool  plants  and  which  is  to 
be  diverted  to  nonpool  plants.  Although 
Kraft  proposed  no  overall  diversion 
limits  in  conjunction  with  its  proposal  to 
lower  the  touch-base  requirements, 
Kraft's  witness  indicated  that  the 
company  would  not  object  to  such  a 
limit  as  long  as  it  was  not  overly 
restrictive.  In  its  post-hearing  brief, 
Kraft  suggested  that  a  total  diversion 
limit  of  50  percent  of  receipts  combined 
with  the  existing  two-day  touch-base 
delivery  requirement  would  be  an 
adequate  limit  and  would  allow  for  the 
efficient  movement  of  milk. 

Kraft's  witness  stated  that  the  touch- 
base  requirements  are  the  most 
burdensome  on  those  producers  who 
have  converted  from  manufacturing 
grade  to  Grade  A  production.  The 
witness  indicated  that  the  Kraft 


organization  has  some  milk  pick-up 
routes  for  manufacturing  grade 
producers,  that  include  one  or  two  Grade 
A  producers.  He  noted  that  the  touch- 
base  provisions  require  these  Grade  A 
producers  to  ship  their  milk  separately 
from  the  other  producers  on  certain  days 
of  the  month.  The  witness  stated  that 
the  resulting  dual-route  syistem.  one  for 
manufacturing  grade  producers  and  one 
for  Grade  A  producers  to  meet  the 
touch-base  requirement,  is  an  inefficient 
method  of  movmg  milk.  The  witness 
said  that  Kraft's  proposal  would  allow  a 
handler  to  select  producers  for  diversion 
in  a  way  that  would  result  in  the  most 
efficient  movement  of  milk. 

The  witness  for  DI  stated  that  higher 
touch-base  requirements  are  necessary 
in  these  markets  to  assure  the 
availability  of  supplies  for  the  fluid 
market.  He  maintained  that  the  touch- 
base  provisions  of  an  order  require  a 
producer  to  show  at  least  a  limited 
association  with  the  m.arket  before  the 
producer's  milk  that  is  diverted  to 
nonpool  plants  is  allowed  to  participate 
in  the  marketwide  pool.  The  witness 
asserted  that  the  current  requirements  of 
the  Louisville  order  have  not  placed  a 
burden  on  the  pooling  of  milk  which 
historically  has  been  associated  with 
the  market.  The  witness  also  expressed 
the  association's  view  that  producers 
who  convert  to  Grade  A  production 
must  be  willing  to  ship  a  certain  part  of 
their  production  to  pool  plants  before  all 
of  their  milk  is  allowed  to  participate  in 
the  pool. 

In  response  to  the  general  invitation  in 
the  hearing  notice  for  testimony 
concerning  the  desirability  of  an  overall 
diversion  limit  for  the  Louisville  order. 
DI's  witness  suggested  that  the  pool 
plant  definition  of  the  order  be  amended 
so  that  diversions  from  city  plants 
would  be  counted  as  receipts  when    ""^ 
calculating  whether  the  plant  meets  the 
Class  1  requirement  for  pool  plant  status. 
The  spokesman  pointed  out  that 
diversions  to  pool  and  nonpool  plants 
currently  are  not  included  in  the  base 
used  to  compute  the  Class  I  percenta^^ns. 
He  maintained  that  the  DI  proposal 
would  be  an  appropriate  method  for 
placing  an  overall  limit  on  diversions  in 
the  Louisville  market. 

DI's  witness  contended  that  market 
conditions  are  changing  in  the  Nashville 
and  Louisville  areas.  He  stated  that  the 
opening  of  large  distributing  plants  in 
Murfreesboro,  Tennessee,  (in  August 
1981)  and  Winchester,  Kentucky, 
(expected  in  October  1982)  and  the 
promulgation  of  a  Federal  milk  order  for 
the  State  of  Alabama  will  have  a 
dramatic  effect  on  these  markets.  The 
witness  predicted  that  these  events 
would  produce  a  significant  increase  in 


the  Class  I  utilization  under  both  the 
Nashville  and  Louisville  orders.  These 
perceived  market  changes  provide  the 
basic  rationale  for  DI's  proposal  to 
incre;ise  the  touch-base  requirements  of 
the  Nashville  order  and  to  provide  for 
an  overall  diversion  limit  of  one-third  of 
a  handler's  receipts.  The  witness  further 
asserteii  that  mark^.-ts  vMth  hij^h  Cl.iss  I 
utilization  need  high  touch-base 
requirements  and  limited  diversions  to 
assure  the  availability  of  supplies  for 
fluid  use. 

Kraft's  case  for  reduced  touch-base 
requirements  for  the  Louisville  order 
stems  from  the  claim  that  there  is  a 
general  need  for  handlers  to  be  given 
greater  flexibility  to  determine  which 
producers  should  have  their  milk 
diverted  and  which  ones  should  have 
their  milk  delivered  to  pool  plants,  and  a 
specific  need  to  accommodate 
manufacturing  grade  producers  who 
wish  to  convert  to  Grade  A  production. 
In  this  regard.  Kraft  contended  ihatan 
overall  diversion  limit  would  acconrplish 
the  objective  of  touch-base  requirements 
without  producing  hauling  inefficiencies. 
There  is  little  evidence  in  the  record,       « 
however,  to  indicate  that  handlers  or 
producers  find  tha  current  touch-base 
requirement  burdensome.  Kraft 
indicated  that  it  has  producers  on  the 
Louisville  market  that  are  located  ir> 
areas  that  make  it  more  convenient  to 
ship  their  production  to  nonpool 
manufacturing  plants  on  a  regular  basis 
rather  than  deliver  the  milk  to  pool 
plants.  At  the  same  time,  Kraft  is  asking 
the  Department  to  make  substantial 
changes  in  the  order  to  accommodate  its 
need  for  additional  supplies  at  its 
Louisville  plant.  At  least  some  of  this 
demand  could  be  met  by  delivering  the 
production  of  the  inconveniently  located 
producers  to  Louisville  for  the  number  of 
days  necessary  to  meet  the  touch-base 
requirement.  If  there  is  a  need  for  milk 
at  Louisville,  it  is  reasonable  to  expect 
producers  associated  with  the  market  to 
respond  in  some  minimu.m  way. 

Armour  supported  Kraft's  proposal  to 
eliminate  the  22-day  diversion  limit  that 
applies  during  September  through 
February  and  indicated  that  the  change 
would  be  beneficial  to  its  operation. 
However,  there  is  little  indication  that 
the  current  provisions  are  overly 
burdensome  to  Armour's  operations. 
Armour  operates  a  country  plant  and  a 
manufacturing  facility  on  the  same 
premises  at  Springfield.  Kentucky,  and  a 
small  manufacturing  plant  at 
Elizabethtown,  Kentucky  During        >^ 
September  through  Februar\'.  .^rm(;ur    ^ 
must  receive  half  of  its  Grade  A  milk 
supply  at  its  country  plant  and  then 
deliver  it  to  pool  city  plants  when  it 
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wishes  to  have  the  country  plant  qualify 
as  a  pool  plant  When  the  country  plant 
IS  a  pool  plant,  this  procedure  assures 
that  at  least  half  of  the  milk  meets  the 
touch-base  requirement  It  should  be 
rioted  here  that  this  decision  also  adopts 
changes  in  the  Louisville  order  that 
would  allow  Armour  fo  meet  up  to  half 
of  its  shipping  requirements  by 
deliveries  of  milk  directly  from  f<imis  to 
city  plants.  These  plants  are  aiso  pool 
plants,  so  these  direct  shipments  would 
liso  meet  the  touch-base  requirement 

The  advantage  that  could  accrue  to 
Armour  from  the  adoption  of  thi* 
proposal  is  that  the  nilk  of  c£rtam 
producers  could  be  moved  directly  to  us 
manufacturing  facilities  on  a  regular 
basis,  rather  than  being  moved  part  of 
the  time  through  the  country  plant  for 
purposes  of  qualifying  the  plant  as  a 
pool  plant.  However,  since  Armour's 
largest  manufacturing  facility  is  located 
adjacent  to  the  countxy  plant  milk  may 
be  easily  delivered  to  either  facility 
Thus,  loads  of  milk  may  be  rotated 
between  the  country  plant  and  the 
manufactunng  facility  in  a  way  that 
would  allow  all  of  Armour's  producers 
to  meet  the  touch-base  requirement. 
From  a  practical  standpoint  the 
proposed  change  apparently  would  be  of 
little  real  benefit  to  Armour's  operation. 

The  record  does  not  support  a 
conclusion  that  the  22  days'  production 
diversion  limit  of  the  Louisville  order 
should  be  changed.  Moreover,  since  this 
proposed  change  is  not  adopted,  there  is 
no  reason  to  consider  Dl's  suggestion  to 
amend  the  pool  plant  definition  to 
include  diversions  from  city  plants  when 
calculating  the  plant's  Class  I 
percentage.  , 

Likewise,  it  cannot  be  concluded  that 
Dl's  proposal  to  raise  the  toucl»-base 
requirement  of  the  Kashville  order  and 
impose  an  overall  diversion  limit  on 
pool  plants  should  be  adopted.  DI  bases 
its  case  for  this  proposal  on  the 
assumption  thai  a  series  of  events,  some 
of  which  would  occur  in  the  future,  will 
dramatically  increase  the  Class  I 
utilization  of  the  Nashville  market,  and 
on  the  contention  that  in  a  high 
utilization  market  there  is  a  need  to 
assure  that  milk  is  closely  associated 
with  the  market.  The  record  does  show 
that  changes  in  marketing  conditions 
have  occurred  over  the  past  two  years  in 
the  Nashville  market.  Production  has 
increased  but  Class  I  sales  have  not 
grown.  It  is  also  clear  that  the 
implementation  of  a  Federal  order  in 
Alabama  '  may  result  in  additional 


market  changes.  However,  it  is  not  clear 
that  the  events  discussed  by  DI  will 
change  the  market  in  the  manner  or  to 
the  extent  envisioned  by  the 
cooperative.  The  new  bottling  plant  at 
Murfreesboro.  Tennessee,  began 
operation  in  August  19ttl,  and  was  a 
pool  plant  on  the  .\ash\ille  order  for  the 
months  of  August  and  September  19fll. 
In  October  1981.  the  plant  became 
regulated  by  the  Georgia  Federal  order 
The  apparent  overall  impact  oi  this 
plant  on  the  Nashville  market  thus  far 
has  been  minimal.  Class  1  utilization  has 
not  changed  significantly.  In  fact,  Class  I 
utilization  was  below  year  earlier  levels 
in  Octobpr  and  November  1981  and  only 
slightly  above  year  earlier  levels  during 
the  months  of  December  1981  through 
.March  1(^*82, '  VViih  this  result  from  one 
of  the  events  cited  by  DI  as 
foreshadowing  a  dramatic  charge  in 
market  conditions,  it  is  premaiure  to 
base  a  significant  charge  in  the  touch- 
base  requirement  and  diversion  limits 
on  speculation  as  fo  the  effects  of  future 
events  on  the  Nashviile  market. 
Therefore,  these  proposed  changes  to 
the  Nashviile  order  are  denied. 

In  Its  exceptions  to  the  recommended 
decision,  Kraft  objf^cted  to  the 
conclusion  that  the  current  touch-base 
p[pvision  of  the  Louisville  order  was  not 
shown  to  be  overly  burdensome  and, 
therefore,  should  not  be  changed.  Kraft 
also  stated  that  the  recommended 
decision  was  unreasonable  and 
arbitrary  by  its  failure  to  establish  that 
the  present  touch-base  requirement 
serves  a  "valid  purfKJse  "  or  to  explain 
why  the  so-called  "valid  purpose  ' 
standard  should  not  be  applied. 

Producer  tooch-base  requirements  are 
included  in  Federal  raiik  orders  as  a 
means  of  determining  that  individual 
dairy  farmers  are  associated  with  the 
fluid  market  and  that  their  milk  is,  in 
fact  milk  which  is  qualified  for  fluid 
use.  The  number  of  producer  deliveries 
that  may  be  necessary  to  satisfy  these 
objectives  varies  from  market  to  market 
and  is  determined  by  the  marketing 
conditions  that  are  revealed  on  the 
rulemaking  record  for  each  market.  Any 
change  from  the  present  requirement 
should  be  based  on  a  finding  that  either 

(1)  the  criteria  upon  which  the 
requirement  rests  are  no  longer  valid  or 

(2)  these  criteria  can  be  satisfied  by  a 
less  burdensome  requirement.  Kraft 
essentially  takes  the  position  that  the 
criteria  can  be  met  by  a  less 
burdensome  requirement.  Their 


'  Offidal  notice  m  hereby  taken  of  ihe  .Ajsistdnf 
Secretary'!  decision  adopting  a  FederaJ  mi*  order 
for  the  Alabaiaa-Weai  Ftorida  imarietH*;  area. 
issued  lanaary  2i.  1982  (47  iH  S124|.  The  AldbuirM- 


Wesl  Flurida  orrler  ttecame  fully  effective  Maiy  1. 
I9fl2. 

'Official  notice  is  hereby  taken  of  Ihe  Stalistical 
Summaries  for  the  rrKwrtt*  of  October  1981  through 
Mdrch  1982.  issued  by  Ihe  Marltel  AdministTStor  of 
'hp  NiUhviUe.  Tenneaaee.  oriler. 


testimgny  centers  on  the  transportation 
cost  the  present  requiremeirt  places  on 
proprietary  handlers  and  manufactunng 

grade  producers  who  wish  to  convert  to 
Grade  A. 

As  stated  earlier,  if  is  concluded  thai 
the  savings  that  likely  could  accrue  to 
Kraft  and  Armour  would  not  be 
substantial.  In  addition,  the  record  does 
show  that  Kraft  has  experienced  some 
difficulties  in  obtaining  a  supply  of  milk 
for  its  fluid  milk  operation  in  Louisville. 
This  evidence  bears  directly  on  a 
principal  reason  for  producer  delivery 
requirements,  i.e..  the  demand  for  milk 
for  fluid  use  in  the  market.  If  producers 
wish  to  have  all  of  their  production 
included  in  the  marketwide  pool,  they 
should  be  willing  to  demonstrate  their 
association  with  the  market  by  shipping 
milk  to  pool  plants  and  thereby  making 
it  available  to  meet  the  market  demand. 
In  a  situation  where  the  proponents' 
own  testimony  demonstrates  an  existing 
demand  for  milk  and  the  savings  that 
could  result  from  a  change  are  not 
substantial,  the  requirement  should  not 
be  changed. 

Dl's  exception  to  the  recommended 
decision  on  this  issue  repeals  the 
cooperative's  contention  thai  the  Class  1 
utilization  of  the  Nashville  market  will 
be  dramatically  increased  by  a  series  of 
forthcoming  events.  In  addition.  DI 
asserts  that  markets  that  have  high 
Class  I  utilization  should  have  high 
touch-base  requirements. 

The  probability  of  a  significant 
increase  in  the  Nashville  market's  Class 
I  utilization  is  discussed  at  length  in  this 
decision.  Furthermore,  the  absolute  level 
of  a  market's  Class  I  utilization  is  only 
one  aspect  of  the  market's  supply- 
demand  situation.  As  has  been  stated 
above,  touch-base  requirements  should 
help  insure  that  milk  supplies  are 
available  to  the  fluid  market.  With 
respect  to  the  Louisville  market,  the 
record  of  this  proceeding  includes  some 
evidence  that  at  least  one  distributing 
plant  has  experienced  some  difficulty 
obtaining  an  adequate  supply  of  milk 
from  local  producers.  As  a  result,  this 
decision  does  not  lower  the  touch-base 
requirement  of  the  Louisville  order. 
However,  the  record  contains  no 
evidence  that  any  distributing  plant 
regulated  by  the  Nashville  order  has 
been  unable  to  obtain  an  adequate 
supply  of  milk.  Absent  any 
demonstration  that  additional  producer 
deliveries  are  necessary  to  assure  an 
adequate  supply  of  milk  for  the  fluid 
■market,  there  is  no  reason  to  increase 
the  touch-base  requirement  of  the 
Nashville  order. 
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5.  Pro  visions  of  the  Nashville  order 
relating  to  the  procedure  for  paying 
producers. 

The  Nashville  order  should  be 
amended  to  allow  handlers  to  pay  thosi- 
producers  for  whom  a  cooperative 
association  is  not  collecting  payments. 

The  order  now  provides  thai  handlers 
shall  pay  the  total  classified  use  value  o[ 
milk  to  the  market  administrator,  whci  in 
turn  pays  individual  producers  and 
cooperative  associations  the  uniform  (or 
base  and  excess)  price  for  their  milk. 
Both  the  partial  and  final  payment 
requirements  of  the  order  are  handled 
this  way  Under  the  change  adopteu 
herein  a  handler  could  request  that  (he 
market  administrator  return  to  the 
handler  an  amount  equal  to  the  sum  oi 
the  individual  payments  otherwise  due 
the  handler  s  producers  for  partial  and 
final  payments  in  the  same  manner  that 
lump-sum  payments  currently  are  made 
to  cooperative  associations.  The  handler 
in  turn  would  pay  individual  producers 
on  or  before  the  dates  they  otherwise 
would  be  paid  by  the  market 
administrator.  Any  handler  who  is 
determined  to  be  delinquent  with 
respect  to  any  payment  obligation  under 
the  order  would  forfeit  the  opportunit; 
of  making  such  payments  to  producers. 

Kraft.  Inc..  proposed  that  handlers  be 
gi\en  the  option  of  paying  nonmember 
producers  on  or  before  the  dates 
payment  would  otherwise  be  made  by 
the  market  administrator.  The  witness 
for  Kraft  stated  that  the  proposed 
change  would  benefit  the  market  by  (1) 
gi\  ing  proprietary  handlers  the  ability  to 
generate  "goodwill"  from  paying  their 
independent  producers  with  company 
checks,  and  (2)  reducing  the  cash-Hrw 
burden  on  handlers  that  results  from  the 
time  needed  to  channel  all  producer 
payments  through  the  market 
administrator. 

The  witness  indicated  thdi  Kraft 
currently  pays  its  indcpencient 
producers  a  premium  which  is  made  on 
a  company  check.  Since  Kraft  maintains 
a  payroll  system  to  process  tnese  over- 
order  payments,  tho  witness  contended 
that  assuming  the  entire  producer 
payroll  would  not  significantly  affect 
Kraft's  cost  of  operation,  bu!  it  would 
relieve  the  market  administrator  of  a 
substantial  part  of  the  burden  of  making 
payments  to  each  independent  produre; 
twice  each  month. 

The  Kraft  spokesman  also  emphasized 
the  cost  to  handlers  of  the  current 
payment  plan,  and  introduced  evidence 
that  the  market  administrator  was  able 
to  earn  over  $63,000  in  1980  from  short- 
term  investments  of  payroll  funds. 
Although  the  money  was  distributed  tu 
producers  in  the  form  of  an  increased 
uniform  price,  Kraft's  witness 


introduced  the  figure  as  an  estimate  of 
the  cost  to  handlers  of  the  present 

payment  system. 

The  Kraft  witness  emphasized  the 
importance  Kraft  places  on  paying  its 
producers  with  a  company  check.  He 
indicated  it  was  one  of  the  few  ways  a 
proprietary  handler  has  of  establishing 
and  maintaining  a  good  business 
n.lationship  with  the  supplier.  The 
witness  stated  that  as  long  as  producers 
are  assured  of  receiving  prompt  and  full 
payment,  there  is  no  justification  for 
denying  a  proprietary  handler  the 
opportunity  to  generate  goodwill  by 
pa>ing  producers  with  a  company  check. 

The  spokesman  for  Dl  indicated  that 
the  cooperaiive  association  opposed  the 
Kraft  proposal  because  it  would  reduce 
the  price  paid  to  producers  by 
^pprovimately  2  cents  per 
hundredweight  and  because  it  would 
result  in  handlers  who  purchase  their 
supplies  from  cooperative  associations 
beiritj  placed  at  a  competitive 
disadvantage  because  they  would  be 
forced  to  make  their  payments  two  days 
epriier  than  other  handlers.  The  witness 
stated  that  the  current  payment 
provisions  of  the  Nashville  order  are 
appropriate  and  should  not  be  amended 
as  proposed. 

The  provisions  of  the  order  that 
specify  the  procedure  for  pa\ments  to 
producers  are  designed  to  assure  that 
producers  are  paid  promtly  and  p-operly 
for  their  milk.  Although  the  current 
provisions  are  adequately  serving  this 
purpose,  it  is  concl'ided  that  certain 
modifications  can  be  made  in  the 
payment  procedure  that  will 
accommodate  Krafts  basic  desire  and  at 
the  same  time  recognize  certain 
concerns  of  Dl.  Kraft's  basic  interest 
appears  to  be  that  of  making  payments 
on  its  own  checks  to  the  independent 
producers  supplying  it  with  milk.  A 
concern  of  Dl  is  that  any  changes  in  the 
payment  procedure  not  depart  from  the 
current  requirement  that  all  handlers  in 
the  market  make  their  payments  for  milk 
at  the  same  time. 

These  varying  interests  can  be  met  by 
continuing  to  require  that  all  handlers 
tiansler  then  partial  and  final  payments 
for  milk  to  the  market  administrator. 
Handlers  then  should  be  permitted  to 
request  that  the  market  administrator 
transfer  to  the  handler  an  amount  equal 
to  the  sum  ol  the  payments  due  the 
handlers  independent  producers  at  the 
same  lime  and  in  th^  same  manner  that 
lump-sum  payments  are  made  to 
f;ooperative  associations.  Such  handler 
would  then  be  responsible  for  paying 
producers  the  amounts  they  otherwise 
would  receive  from  the  market 
administrator  on  or  before  the  dates 
specified  for  the  market  administrator  to 


make  partial  and  final  payments  to 
producers.  To  assure  prompt  payment 
by  handlers,  the  order  should  specify 
that  a  handler  would  forfeit  the  privilege 
of  making  payments  to  producers  if  the 
market  administrator  determines  that 
the  handler  is  delinquent  with  respect  to 
any  payment  obligation  under  the  order. 
A  handler  could  regain  the  pavment 
privilege  by  meeting  all  prescribed 
payment  obligations  for  three 
cionsecutive  months. 

If  payments  to  the  market 
administrator  were  not  required,  as 
Kraft  proposed,  handlers  that  purchase 
milk  from  cooperatives  would  have  to 
make  payments  two  days  before 
payments  would  be  required  of  handlers 
that  have  independent  supplies 
Therefore,  due  dales  for  payments  to  the 
market  administrator,  payments  to 
cooperative  associations  and  payments 
to  individual  producers  should  not 
change.  All  handlers  thus  would 
continue  to  be  required  to  make 
payments  to  the  market  administator  at 
the  same  time.  This  places  them  on  an 
equal  footing  in  terms  of  the  time  that 
they  must  have  money  available  for 
their  milk  purchases.  There  would  be  no 
monetary  advantage  to  handlers  based 
on  whether  they  obtain  their  supplies 
from  independent  producers  or  from 
cooperative  associations.  Handlers  who 
purchase  milk  from  independent 
producers  could  receive  lump-sum 
payments  representing  the  sum  of  the 
^payments  due  their  producers  but  they 
would  be  obligated  to  pay  producers 
within  two  days.  Since  all  handlers 
would  continue  to  pay  the  market 
administrator,  as  is  now  required, 
handlers  who  choose  to  utilize  this 
payment  procedure  will  not  obtain  a 
competitive  advantage  over  other 
handlers. 

It  should  be  recognized  that  the 
payment  procedure  in  the  order  is  not 
designed  to  enhance  producer  returns. 
Any  income  generated  by  the  market 
administrator  from  short-term 
investments  of  monies  that  ultimately 
will  be  paid  to  producers  represents 
only  an  incidental  benefit  of  the 
payment  plan.  The  payment  plan, 
howe\  er.  is  not  inlendt'd  to  ser\'e  as  a 
method  of  increasing  the  blend  price. 
Accordingly,  loss  of  interest  income 
should  not  be  a  determining  factor  when 
changes  in  the  payment  plan  are 
considered. 

Both  Dl  and  Kraft  filed  exceptions  to 
the  payment  procedure  outlined  above 
Dl  merely  repeated  its  contention  that 
any  change  in  the  paymeni  plan  would 
lower  returns  to  producers  and  place 
handlers  who  purchase  their  milk  supply 
from  cooperatives  at  a  competitive 
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disadvantage.  The  points  raised  in  Dl's 
exceptions  were  carefnlly  considered  in 
reaching  the  recommended  decision. 
Further  consideration  of  the  issue  in 
light  of  the  exceptions  does  not  compel  a 
different  conchision  now.  Dl's 
exceptions  are  denied. 

Kraft's  exceptions  stated  that  the 
proposed  payment  plan  would  not 
provide  proprietary  handlers  with  any 
cash -flow  relief  and  maintained  that  the 

movement  of  funds  constituted an 

awkward  trail  of  paper  exchange 
resulting  in  additional  burdens  to 
handlers  and  the  market  administrator ' 
In  addition.  Kraft  stated  that  the 
recommended  plan,  because  of  its 
requirement  that  payments  continue  to 
be  made  through  the  market 
administrator,  would  place  Nashville 
handlers  at  a  competitive  disadvantage 
vis-a-vis  handlers  regulated  by 
surrounding  Federal  orders.  The  record 
of  this  proceeding  contains  no 
discussion  of  the  effect  of  the  piayment 
procedure  of  this  order  on  inter-order 
competition  among  handlers. 
Consequently,  Kraft's  exception  on  this 
point  cannot  be  addressed  in  this 
decision. 

With  respect  to  Kraft's  other 
objections,  the  Department  is  aware  that 
the  recommended  payment  plan  would 
not  give  proprietary  handlers  as  much 
pa\roll  fle-xibility  as  they  may  desire. 
However,  it  would  allow  handlers  to 
pay  producers  directly.  Moreover, 
handlers  who  chose  to  utilize  this 
procedure  would  gain  j>ome  cash  flow 
relief  since  the  money  for  producer 
payments  would  be  in  their  accounts. 
rather  than  the  market  administrator's 
account,  until  the  producers  cashed  their 
checks.  Also,  the  payment  system 
preserves  intra-order  handler  equity  in 
that  It  requires  all  handlers  to  release 
funds  to  the  market  administrator  at  the 
same  time.  As  the  recommended 
decision  indicated,  this  approach  does 
address  the  primary  concerns  stated  by 
Kraft  and  DI.  and  it  is  based  on 
evidence  contained  in  the  record. 
Accordingly.  Kraft's  exceptions  are 
denied. 

6.  Diversions  between  pool  plants 
under  the  Nashville  order 

The  Nashville  order  should  be 
amended  to  permit  milk  to  be  diTerted 
from  one  pool  plant  to  another,  with  the 
diverting  handler  retaining  the 
responsibility  for  reporting  and  paying 
for  the  milk. 

Kraft.  Inc.,  proposed  this  change  to 
eliminate  unnecessary  hauling  and 
pumping  of  milk  which  it  claims  is 
presently  required  to  accommodate 
movements  of  milk  between  pool  plants 
Kraft's  witness  stated  that  thie  current 
order  provision?  discourage  handlers 


from  providing  supplemental  supplies  to 
other  pool  plants.  He  indicated  that  on 

at  least  four  occasions  over  the  past 
three  years  other  pool  plants  have 
requested  supplemental  supplies  from 
Kraft's  plant  at  Nashville.  These 
transactions  were  complicated,  he  said, 
because  Kraft  could  not  divert  milk 
directly  to  the  purchasing  plant  and  still 
consider  the  producers  as  Kraft's 
producers.  On  one  occasion,  the  witness 
noted,  Kraft  "loaned"  producers  to 
another  plant.  Tlie  buying  handler  then 
became  the  reporting  handler  for  the 
milk  but  paid  Kraft  an  over-order 
premium.  Kraft  in  turn  paid  the  premium 
to  the  producers.  The  witness  indicated 
that  on  other  occasions  Kraft  received 
milk  at  the  Nashville  plant,  reloaded  the 
milk  and  transferred  it  to  the  other 
plant.  The  witness  stated  that  allowing 
diversions  between  pool  plants  would 
elim.inate  the  paperwork  involved  in 
'loaning"  producers  and  the 
unnecessary  pumping  and  hauling 
required  for  transfers. 

Dl  opposed  the  proposaL  Its  witness 
stated  that  diversion  of  producer  milk 
between  Nashville  order  pool  plants  is 
not  required  under  the  marketing 
conditions  that  prevail  in  the  Nashville 
order  marketing  area.  The  witness 
explained  that  the  structure  of  the 
Nashville  market  makes  it  unlikely  that 
milk  will  be  transferred  between  pool 
distributing  plants.  Only  five  distributing 
plants  are  regularly  pooled  under  the 
Nashville  order.  Of  these,  three  are  fully 
supplied  by  DI,  one  receives  all  its  milk 
from  independent  producer*  and  one 
[  Kraft)  receives  some  milk  from  NFO 
and  the  remainder  from  independent 
producers.  The  witness  indicated  that  in 
such  a  market  interplant  shipments 
would  be  rare.  In  its  post-hearing  brief. 
Dl  further  stated  that  any  pool  handler 
who  wishes  to  obtain  a  supply  of  milk 
from  independent  producers  should  be 
willing  to  be  the  responsible  handler  for 
such  producer's  milk. 

The  order  should  promote  the  efficient 
handling  of  milk  by  permitting  a  pool 
plant  operator  to  divert  milk  to  another 
pool  plant  and  still  retain  the  producer 
milk  status  and  payroll  responsibility  for 
the  milk.  This  will  permit  a  handler  to 
avoid  unnecessary  and  cosdy  milk 
movements  and  handling  arrangements 
merely  for  the  purpose  of  retaining  his 
status  as  a  handler  on  the  milk.  The 
record  indicates  that  as  recently  as 
September  1981,  Kraft  transferred 
sev  eral  loads  of  milk  to  a  pool 
distributing  plant  at  Murfreesboro, 
Tennessee,  that  could  have  been 
shipped  directly  to  Murfreesboro  if 
diversions  between  pool  plants  had 
been  recognized  by  the  order. 


This  change  would  have  no  direct 
effect  on  the  amount  of  milk  pooled,  the 

classification  of  milk,  or  the  uniform 
price.  It  would  simply  allow  shipments 
between  pool  plants  to  be  made  in  a 
more  efficient  manner.  The  fact  that  in 
the  past  the  number  of  shipments  that 
would  be  affected  by  this  change  has 
been  minimal  carries  little  weight.  The 
record  shows  that  the  current  provisions 
have  caused  some  mconvenience  that 
can  be  remedied  by  the  change  and  that 
there  are  no  adverse  effects  on  other 
interested  parlies  in  the  market 

DI  states  in  its  exceptions  that 
diversion  provisions  of  Federal  milk 
orders  are  designed  to  facilitate  the 
orderly  disposition  of  a  market's  reserve 
supplies.  Therefore,  in  Dl's  view, 
diversions  essentially  should  be  limited 
to  movements  of  producer  milk  to 
nonpool  plants  when  supplies  are  not 
needed  for  Class  I  use.  Also,  DI  implies 
that  permitting  proprietary  handlers  to 
divert  milk  to  other  pool  plants  makes  it 
more  difficult  for  cooperatives  to 
function  within  the  framework  of  a 
Federal  order. 

Diversion  provisions  were  first 
introduced  into  Federal  milk  orders  as  a 
way  to  efficiently  accwnmodate  the 
pooling  of  a  market's  reserve  milk 
supplies.  When  these  provisions  were 
written,  transfers  of  milk  between  plants 
were  a  more  common  marketing  practice 
than  diversions  of  milk  from  farms  to  a 
plant  other  than  the  usual  plant  of 
receipt  As  a  result,  diversions  were 
sometimes  limited  to  movements  of  milk 
to  nonpool  manufacturing  plants. 
However,  as  marketing  techniques  have 
changed,  diversions  have  become  a 
mechanism  which  allows  handlers  to 
sell  bulk  milk  that  is  not  needed  at  the 
handler's  plant  to  a  variety  of  outlets 
without  being  forced  to  engage  in 
uneconomic  movements  of  milk  that 
would  otherwise  be  necessary  if  the 
plant  operator  wishes  to  remain  the 
reporting  handler  under  the  order. 

Under  current  marketing  conditions. 
no  purpose  is  served  by  limiting 
diversions  to  movements  of  surplus  milk 
to  nonpool  plants.  Limits  of  this  nature 
do  not  control  the  amount  of  diverted 
milk  that  may  be  attached  to  the 
marketwide  pool.  Rather,  they  only 
affect  the  costs  that  may  be  associated 
with  pooling  milk  supplies.  Allowing 
diversions  between  pool  plants  will 
eliminate  the  potential  for  certain 
uneconomic  movements  of  milk. 

For  these  reasons,  the  excepbons  are 
denied. 


UMI 
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Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conqilusions  were  filed  on  behalf  of 
certain  interested  parties.  The  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

Determination 

The  findings  and  conclusions  of  this 
decision  do  not  require  any  change  in 
the  regulatory  provisions  of  the  order 
regulating  the  handling  of  milk  in  the 
Tennessee  Valley  marketing  area.  It  is 
hereby  determined  that  this  proceeding 
shall  have  no  further  applicability  to  this 
order. 

General  Findings    , 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
Louisville-Lexington-Evansville  and 
Nashville,  Tennessee,  orders  and  of  the 
previously  issued  amendments  thereto: 
and  all  of  said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed,  except  insofar  as  such  findings 
and  determinations  may  be  in  confiict 
with  the  findings  and  determinations  set 
forth  herein. 

The  following  findings  are  made  with 
respect  to  each  of  the  aforesaid 
tentative  marketing  agreements  and 
orders  that  are  hereby  proposed  to  be 
amended; 

(a)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to  ' 
effectuate  the  declared  policy  of  the  Act;' 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  ihe 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supplyand  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  "agreement  and  the 
order,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  refiect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 


(c)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as.  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in.  a 
marketing  agreement  upon  which  a 
hearing  has  been  held. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  each  of  the 
exceptions  received  was  carefully  and 
fully  considered  in  conjunction  with  the 
record  evidence.  To  the  extent  that  the 
findings  and  conclusions,  and  the 
regulatory  pro\  isions  of  this  decision 
are  at  vari.inrp  with  any  of  the 
exceptions,  such  exceptions  are  hereby 
overruled  for  the  reasons  prp\  iously 
stated  in  this  decision. 

Marketing  Agreement  and  Order 

•Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  a 
MARKETING  AGREEMK.NT  regulating 
the  handling  of  milk,  and  an  ORDEK 
amending  the  orders  regulating  the 
handling  of  milk  m  the  Louisvilie- 
l.exington-EvHnsville,  and  Nashville. 
Tennessee,  marketing  areas  which  have 
been  decided  upon  as  the  detailed  and 
appropriate  means  of  effectuating  the 
foregoing  conclusions. 

//  is  hereby  ordered.  That  this  entire 
decision,  except  the  attached  marketing 
acreement.  be  published  in  the  Federal 
Register.  The  regulatory  provisions  of 
the  marketing  apreemcnl  are  identical 
ui'li  those  contained  in  the  orders  as 
hereby  proposed  to  be  amended  by  the 
attached  order  which  is  published  with 
this  decision. 

Determination  of  Producer  .Approval  and 
Representative  Period 

May  1982  is  hen;by  determined  to  be 
the  representative  period  for  the  purpose 

of  ascertaining  whether  the  issuance  of 
the  order,  as  amended  and  as  hereby 
proposed  to  be  amended,  regulating  the 
handling  of  milk  m  the  Nashville. 
Tennessee,  marketing  area  is  approved 
or  favored  by  producers,  as  defined 
under  the  terms  of  the  order  (as 
amended  and  as  herpb>'  proposed  to  be 
ciniended).  who  during  such 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  within 
the  aforesaid  marketing  area. 

Referendum  Order  To  Determine 
Producer  Approval;  Determination  of 
Representative  Period:  and  Designation 
of  Referendum  Agent 

It  is  hereby  directed  that  a  referendum 
be  conducted  and  completed  on  or 


before  the  30th  day  from  the  date  this 
decision  is  issued,  in  accordanr.e  wnh 
the  procedure  for  the  conduct  o( 
referenda  (7  CFR  9t)0.300  et  seq.).  to 
determine  whether  the  issuance  of  the 
attached  order  as  amended  and  as 
hereby  proposed  to  be  amend*"! 
regulating  the  handling  of  milk  in  (he 
Liouisville-Lexington-Evansville 
marketing  area  is  approved  or  favored 
by  producers,  as  defined  under  tfie 
terms  of  the  order  (as  amended  and  as 
hereby  proposed  to  l)e  amended  I.  who 
during  the  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  within  the  aforesaid  marketing 
area. 

The  representative  period  for  the 
conduct  of  such  referendum  is  hereby 
determined  to  be  May  1982. 

The  agent  of  the  Secretary  to  conduct 
such  referendum  is  hereby  designated  to 
be  Arnold  Stallings. 

List  of  Subjects  in  7  CFR  Parts  1011, 
1046.  and  1098 

Milk  marketing  orders,  Milk.  Dairy 
products. 

Signed  at  Washington.  D.C.  on  November 

5. 198::;. 

C.  W.  McMilldn, 

Assistant  Secretary.  Marketing  and 

Inspection  Services. 

Order  ''  amending  the  orders, 
regulating  the  handling  of  milk  in  the 
Louisville-Lexington-Evansville  and 
Nashville.  Tennessee,  marketing  areas. 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
aforesaid  orders  and  of  the  previously 
issued  amendments  thereto;  and  all  of 
said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed,  except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreements 
and  to  the  orders  regulating  the  handling 
of  milk  in  the  Louisiville-Lexington- 
Evansville  and  Nashville,  Tennessee, 
marketing  areas.  The  hearing  was  held 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  6<)1  et 


'This  order  shall nol  beoomp  pftrr I>vp  uni«.ss  .<nd 
until  Ihe  requirements  of  i  900.14  of  the  rules  of 
practice  and  procedure  governing  proceedinRH  to 

fc.rmulste  markftinR  Hffrpemenls  und  mflri''^"E 
urders  lidve  been  met. 
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spq-l.  and  the  applicable  rules  of 
practice  and  procedure  (7  CFR  Part  900) 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

\\]  The  said  orders  as  hereby 
amended,  and  ail  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determmed  pursuant  to  section  2  of  the 
Act.  are  not  reasonable  in  view  of  the 
pnce  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
\\hir;ri  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  areas,  and 
the  minimum  prices  specified  in  the 
orders  as  hereby  amended,  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  m  the 
public  interest;  and 

1 3)  The  said  orders  as  hereby 
amended  regulate  the  handling  of  milk 
in  the  same  manner  as,  and  are 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  or 
commercial  activity  specified  in.  the 
marketing  agreements  upon  which  a 
hearing  has  been  held. 

Onier  reia'jve  to  handling  It  ib 
therefore  ordered  that  on  and  after  thp 
effective  date  thereof  the  handling  of 
Tr.,'.k  in  the  Louisviile-Lexington- 
EvansviUe  and  Nashville,  Tennessee. 
marketing  areas  shall  be  conformity  to 
and  in  compliance  with  the  terms  and 
conditions  of  the  orders,  as  amended. 
and  as  hereby  amended,  as  follows. 

The  provisions  of  the  proposed 
marketing  agreements  and  order 
amending  the  orders  contained  in  the 
recomm.ended  decision  issued  by  the 
Acting  Deputy  Administrator,  Marketing 
Program  Operations,  on  lune  14.  1982, 
and  published  in  the  Federal  Register  on 
June  21.  1982  (47  PR  26656),  shall  be  and 
art-  the  terms  and  provisions  of  this 
order,  amending  the  orders,  and  are  set 
fo;;h  m  full  herein. 

PART  1046— MILK  IN  LOUISVILLE- 
LEXINGTON-EVANSVILLE 
MARKETING  AREA  I 

1  Section  1046.7(b)  is  revised  to  read 

lis  follows; 

§  1046.7     Pool  plant. 

(t)|  A  country  plant  during  any  of  the 
months  of  September  through  February 
f"  T!  which  not  less  than  50  percent,  and 
d'ir;ng  other  months  not  lesj  than  40 
p-rt.ent.  of  milk  from  perso.is  described 
in  5  1046  12(a|(l)  and  from  handlers 
df.'srnoed  in  §  1046.9(c)  that  is 
phy-iically  rece;ved  at  such  plant 
(e'\(.cpt  by  diversion  from  other  pUntsj. 
or  di'.frtpd  therefrom  pursuant  to 


§  1046.13.  is  shipped  to  and  received  at  a 
c;ty  plantfsl  in  the  form  of  milk  or  skim 
milk.  The  oper.ntor  of  a  country  plant 
may  include  milk  diverted  pursuant  to 
§  1046.13(b)  from  such  plant  to  a  city 
plant  as  qualifying  shipments  in  meeting 
up  to  one-half  of  the  shipping 
percentage(s)  specified  in  this 
paragraph. 


§1046  13    [Amended) 

2.  In  paragraph  (bj  of  §  1046.13.  the 
section  reference  "1046.7(a)"  is  changed 
to    1046.7(3).  (b),  or(c)". 

PART  1098— MILK  IN  NASHVILLE, 
TENNESSEE,  MARKETING  AREA 

§1098.7    I  Amended  I 

1.  In  §  lW8-7(a).  add  the  words  "pool 
or"  before  the  word  "nonpool." 

2.  In  §  1098.7(b),  add  the  words  "pool 
or"  before  the  words  "nonpool  plant 
pursuant  to  §  1098.12." 

§1098.13     (Amended) 

3.  In  §  1098  13!a).  insert  the 
parenthetical  phrase  "(excluding  such 
milk  that  is  diverted  from  another  pool 
plant)"  after  the  words  "dairy  farmer". 

4  In  §  1098  13.  ihe  introductory  text  of 
p.iragraph  (b)  and  paragraph  (b)(1)  are 
revised  to  read  as  follows; 

§1098.13     Producer  milk. 

(bl  Diverted  by  the  operator  of  a  pool 
plant  or  a  cooperative  association  from 
a  pool  plant  to  another  pool  plant 
without  limit  during  the  month,  or  to  a 
nonpool  plant  that  is  not  a  producer- 
handler  plant,  subject  to  the  following 
conditions: 

(1)  Such  milk  shall  be  accounted  for  as 
received  by  the  diverting  handler  at  the 
location  of  the  plant  to  which  diverted; 


5.  In  §  1098.31,  paragraph  (c)  is 
redesignated  as  paragraph  (d)  and  a 
new  paragraph  (c)  is  added  to  read  as 
follows; 

§  iu'38.31     PayroH  reports 


(c)  On  or  before  the  21st  day  after  the 
end  of  each  month,  each  handler  who 
elects  pursuant  to  §  1098.73(d)  to  pay 
producers  shall  report  to  the  market 
administrator  the  following  information 
with  respect  to  the  handler  s  partial  and 
final  payments  for  producer  milk 
received  during  the  month; 

(1)  The  name  and  address  of  each 
producer; 

(2)  The  amounts  paid  each  producer: 
and 


(3)  The  dates  such  payments  were 
made.  - 


§  1098.41     (Amended] 

6.  In  §  1098.41(b)(2),  insert  the  words 
"and  in  milk  diverted  to  such  plant  from 
another  pool  plant"  after  the  phrase  "a 
handler  described  in  §  1098.9(c)". 

7.  Section  1098.42(3)  is  revised  to  read 
as  follows; 

§  1098.42    Classification  of  transfers  and 
diversions. 

(a)  Transfers  and  diversions  to  pool 
plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  another 
pool  plant  shall  be  classified  as  Class  I 
milk  unless  the  operators  of  both  plants 
request  the  same  classification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  or 
diversions  shall  be  subject  to  the 
following  conditions; 

(1)  Ttk  skim  milk  or  butterfat 
classified  in  each  class  phali  be  limited 
to  the  amount  of  skim  xniik  and 
butterfat.  respectively,  remaining  in 
such  class  at  the  transferee-plant  or 
di\'ertee-plant  after  the  com.putations 
pursuant  to  §  1098.44{a)(12)  and  the 
corresponding  step  of  §  1098.44(b); 

(2)  If  the  transferor-plant  or  divertor- 
plant  received  during  the  month  other 
source  milk  to  be  allocated  pursuant  to 

§  1098.44(a)(7)  or  the  corresponding  st<y5 
of  §  1098.44(b),  the  skim  milk  or 
butterfat  so  transferred  or  diverted  shall 
be  classified  so  as  to  allocate  the  least 
possible  Class  I  utilization  to  such  other 
source  milk;  and 

(3)  If  the  transferor-handler  or 
divertor-handler  received  during  the 
month  other  source  milk  to  be  allocated 
pursuant  to  §  1098.44(a)|ll)  or  ni]  or  .he 
corresponding  steps  of  §  1098.44jb|,  the 
skim  milk  or  butterfat  so  transferred  or 
diverted,  up  to  the  total  of  the  skim  milk 
and  butterfat.  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant  or  divertee-plant. 

8.  In  §  1098  73,  paragraph  (d)  is 
redesignated  as  paragraph  (e|  and  a  new 
paragraph  (d)  is  added  to  read  as 
follows: 

§  1098.73    Payments  to  producers  and  to 
cooperative  associations. 

(d)  In  making  payments  to  producers 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section,  the  market  administrator. 


UMI 


on  or  before  the  second  day  prior  to  the 
dates  specified  in  such  paragraphs,  shall 
pay  to  each  handler  who  so  requests  for 
milk  received  by  the  handler  from 
producers  for  whom  a  cooperative 
association  is  not  collecting  payments 
pursuant  to  paragraph  (c)  of  this  section 
an  amount  equal  to  the  sum  of  the 
individual  payments  otherwise  due  such 
producers  pursuant  to  paragraphs  (a) 
and  [)p)  of  this  section.  The  handle r  ihen 
shall  jpay  the  individ'>;al  producers  the 
amounts  due  them  by  t!-e  iespocti\e 
dates  specified  in  paragraphs  (a)  and  (b) 
of  this  section.  Any  handler  who  the 
market  administrator  determines  is  or 
was  delinquent  w'th  respect  to  any 
payment  obliqati^n  under  this  order 
shall  not  be  eHgihle  to  participate  in  this 
payment  arrangement  until  the  handler 
has  met  all  prescribed  payment 
oblij:ations  for  three  consect.'tive 
months.  In  m.aking  payments  to 
producers  pursuant  to  'his  paragraph, 
the  handler  shall  furnish  ea'^h  producer 
the  following  information: 

(1)  The  identity  of  the  handler  and  the 
producer  and  the  month  to  which  the 
payment  applies: 

(2)  The  total  pounds  and  tlie  average 
butterfat  content  of  milk  for  which 
payment  is  being  made,  including  for  the 
months  in  which  base  and  excess  prices 
apply,  the  pounds  of  base  and  excess 
milk: 

(3)  The  minimum  ratefsj  at  which 
payment  to  the  producer  is  required  by 
the  order  and  the  rate(s)  of  payment 
used  if  such  rafefs]  is  other  than  the 
applicable  minimum  rate(s): 

(4)  The  amount  and  nature  of  any 
deductions  from  the  amount  otherwise 
due  to  the  producer,  including  the 
amount  and  rate  per  hundredweight  of 
deductions  made  pursuant  to  §  1098.86: 
and 

(5)  The  net  amount  of  payment  to  the 
producer. 

•        *        *        *        « 
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Animal  and  Plant  Health  Inspection 
Service  < 

9CFRPart  113* 
(Docket  No.  82-011] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Revision  of 
Avian  Mycoplasma  Antigen  Standard 
Requirements 

AGbNCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

action:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
revise  the  Standard  Requirements  for 
Avian  Mycoplasma  Antigen.  As 
proposed,  the  amendment  would  delete 
the  requirements  for  Mycoplasma 
Gallisepticum  Tube  Antigen,  a  product 
which  is  no  longer  licensed,  and  would 
add  standards  for  Mycoplasma 
Meleagridis  Antigen,  a  product  which 
one  firm  has  been  licensed  to  produce 
since  the  last  revision  of  these 
standards.  The  purposf  of  this  prnoosed 
action  is  to  remove  standards  which  are 
no  longer  used  and  to  add  standards 
which  huve  been  rtcpntly  developed. 
Standard  Requirements  for  the  other 
Avian  Mycoplasma  .■\ntigens  remain 
unchanged. 

PATE;  Comments  must  be  received  on  or 
bcfrf!'  January  10, 1933. 
ADDRESS:  Interested  parties  are  invited 
to^ibmit  written  data,  views,  or 
arguments  regarding  the  proposed 
regulations  to:  Deputy  Administrator, 
Veterinary  Services,  Animal  and  Plant 
Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  828-A, 
Federal  Building,  Hyattsville,  MD  20782. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  m?de 
available  for  public  inspection  at  the 
address  listed  in  this  document  during 
regular  hours  of  business  (8  a.m.  lo  4:30 
p.m..  Monday  to  Friday,  except 
hq]idays)  in  a  manner  convenient  to  the 
pujilic  business  [7  CFR  1.27(b)). 
FOR  FURTWER  INFORMATION  CONTACT: 
Dr.  R,  J.  Price.  Sen.jr  Staff  WUjrinarian, 
Veterinarv  Biologies  Staff.  USDA, 
APHIS.  VS.  Room  827,  Federal  Building, 
6305  Belcrest  Road.  Hyattsville.  MD 
20782,  301--i36-8245, 
SUPPLEMENTARY  INFORMATION:  This 
proposed  action  has  been  reviewed 
under  USDA  procedures  established  in 
Secretary's  Mem.orandum  No.  1512-1  lo 
implement  Executive  Order  12291  and 
has  been  classified  as  a  "non-major" 
rule.  This  proposed  revision  would  not 
change  any  product  requirement.  It 
would  simply  delete  an  obsolete 
standard  and  add  a  standard  for  one 
product  which  is  consistent  uith  the 
producer's  current  Outline  of  Production 
filed  with  Veterinary  Services  (VS)  in 
accordance  with  9  CFR  114.6. 

Additi(3nally.  Dr.  Harry  C.  Mussman, 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service,  has 
determined  that  this  action  would  not 
result  in  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  There  is  currently  only  one 
USDA-licensed  establishment  producing 
M^,coplasma  Meleagridis  Anligm.  This 
establishment  is  not  considered  a  small 
entity:  i.e..  a  business  which  is 
independently  owned  and  operated  and 


which  is  not  dominant  in  the  fieid  uf 
selerinary  biologies  manufacturing. 

Standard  requirements  consist  of  test 
methods,  procedures,  and  ciiteria 
established  by  VS  for  evaluating 
biological  products  for  purity,  safety, 
potency,  and  efficacy.  Until  standard 
requirements  are  developed  by  VS  and 
are  codified  in  the  regulations  (9  CFR 
Part  113),  test  methods,  procedures,  and 
criteria  in  the  evaluation  of  a  product 
are  developed  by  the  licensee  and  are 
written  into  an  Outline  of  Production, 
which  is  required  to  be  filed  with  VS  in 
accordance  with  9  CFR  114.8. 

When  standard  requirements  have 
been  developed  by  VS  through 
experience  with  a  number  of  firms' 
products,  as  specified  in  Outlines  of 
Production  and/or  through  the 
development  of  scientific  knowledge  at 
National  Veterinary  Services   • 
Laboratories  or  elsewhere,  such 
requirements  are  codified  in  the 
regulations.  Codification  assures 
uniformity  and  general  applicability  of 
the  requirwients  to  all  licensees.  Until 
now  standard  requirements  for 
Mycoplasma  Meleagridis  Antigen  were 
found  only  in  the  firm's  Outline  of 
Production.  This  amendment  would 
make  uniform  requirements  available  to 
the  general  public  and  applicable  to  all 
licensees.  All  references  to  Mycoplasma 
Gallisepticum  Tube  Antigen  found  in 
§  113.202  of  the  Standard  Requirements 
would  be  deleted  since  the  product >6  no 
longer  licensed  by  USDA.  < 

List  of  Subjects  in  9  CFR  r,3rt  1 13 

Animal  biologies. 

PART  113— ST.',NDARD 
REQUIREMENTS 

Section  113.202  would  be  revised  to 
read: 

§113.202     Avian  Mycoplasma  antigen. 

Mvcopia.snia  antigens  shall  he 
prepared  from  organisms,  grown  in 
broth  cultures,  that  are  inactivated  and 
standardized.  Plate  antigens  shall  be 
stained  with  a  dye  acceptable  to 
Veterinary  Services  (VSl  Final 
container  samples  of  completed  product 
from  each  serial  shall  be  tested  for 
density,  preservative  content, 
homogeneity,  hydrogen  ion 
concentration,  purity,  sensitivity,  and 
specificity  in  accordance  with  the 
conditions  prescribed  for  each  test.  A 
serial  found  unsatisfactory  by  any 
prescribed  test  shall  not  be  released. 

(a)  Density  requirpments.  A  2.5  ml 
sample  of  completed  antigen  shall  be 
diluted  with  2.5  ml  of  buffer  solution 
formulated  in  the  same  manner  as  the 
vehicle  of  the  antigen  being  tested  in  a 
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modified  Hopkins  tube  and  then 
sedimented  at  1.000  x  g  in  a  refritjerated 
centniuge  at  20"  C  for  yo  minutes.  If  the 
parked  rell  volume  of  the  completed 
anii^en  is  not  1.2  percent  |  rt  0.4 
percent),  the  serial  is  unsatisfactory. 

fb)  f'-eservative  requirements. 
Presen-atives  shall  be  as  specified  in  the 
C'utline  (if  Production  filed  with  VS  in 
accordance  with  9  CFR  114.8.  !f  phenol 
is  used,  a  direct  titration  with  a 
sHanddrdized  bromde-bromate  solution 
shall  he  made  If  the  final  concentration 
of  phenoi  is  n;)l  0.2.')  percent  (  ±  0.05 
percent),  the  serial  is  unsatisfactorv'. 

(c)  Homo:^ene!ty  rpqu/rempnts.  (1) 
Plate  antigen  shali  be  checked  on  a  plate 
for  homogeneity  and  autoagulutination. 
if  plate  antigen  is  not  homogeneous  and 
free  of  larjje  visible. particles  (strands  or 
clumps!  or  if  it  autoagglutinates,  the 
serial  is  unsatisfactory 

(21  Stereo-microscopic  examination 
shali  be  used  when  necessary  to 
evaluate  a  granulnr  appearing  antigen. 

{clj  Hydrogen  ion  concentration.  The 
hydrogen  concentration  shall  be 
determ.med  with  a  pH  meter  which  has 
been  standardized  with  a  pH  buffer  jusi 
prior  to  use.  The  pH  of  Mvcoplasma 
G  '.!!ibe;;ticum  .Antigen  shidl  be  6.0  ±  0.2. 
The  pH  of  Mycopl.Hsm.a  Synoviae 
Antigen  and  Mycoplasma  Meleagridis 
Antigen  shall  be  7.0  rt  0.2. 

(e)  Purity  requirements.  The  antigen 
shall  be  tested  for  viable  bacteria  and 
fungi  as  prescribed  in  §113.26. 

\\]  Sensitivity  requirements.  The 
r-artiVy  of  each  antigen  shall  be  tested 
hy  comparing  the  agglutination 
reactions  of  each  serial  of  antigen  with 
the  dgiilutination  reactions  of  a  standard 
reference  antigen  which  is  supplied  by 
or  acceptable  to  VS.  A  set  consisting  of 
five  known  posiiive  and  five  known 
negative  serums  shall  be  used.  The 
st.gative  serums  sh'iil  be  tested  against 
the  antigens  undiluted  and  the  postive 
serums  shall  be  tested  against  the 
antigens  dilated  1:4  in  buffer  solution 
formulated  in  the  same  manner  as  the 
vehicle  of  the  antigen  being  tested.  If 
negative  sen.Tis  do  not  have  negative 
reactions  in  'his  test,  the  serial  is 
unsatisfactory.  If  the  test  antigen  and 
the  rf'ff'ence  antigen  do  not  have  the 
S'lme  agglutination  reactions  with  at 
le.ist  four  of  the  five  positive  serums 
used,  the  serial  is  unsatisfactory. 

(1)  The  sensitivity  of  Mycoplasma 
Calliscpticum  Antigen  shall  be  tested 
using  a  set  of  chicken  and  a  set  of  turkey 
serums  (the  positive  serums  shall  have 
varying  degrees  of  reactivity  from 
vvpik!\  positive  to  strongly  positive). 

[1]  The  sensitivitv  of  Mycoplasma 
Synoviae  Antigen  shall  be  tested  using 
chicken  serums. 


(3)  The  sensitivity  of  Mycoplasma 
Meleagridis  Antigen  shall  be  tested 
using  turkey  serums. 

(g)  Specificity  requirernrrts. 
Mycoplasma  Synoviae  Antigen  shall  be 
examined  for  cross-agglutination  with 
five  Mycoplasma  gallisepticum 
antiserums  (chicken  origin): 
Mycoplasma  Meleagridis  Antigen  shall 
be  examined  for  cross-agglutination 
with  five  Mycoplasma  gallisepticum 
antiserums  (turkey  origin)  and  five 
Mycoplasma  synoviae  antiserums 
(turkey  origin).  Tests  shall  be  conducted 
with  undiluted  antigen.  If  cross- 
agglutination  occurs,  the  serial  is 
unsatisfactory. 

(37  Stat.  832-833);  21  U.S.C.  151-158)     . 
Done  at  Washington.  D.C..  this  3rd  day  of 

November  1982. 
|ohn  W  Walker. 

Acting  Deputy  Administrator.  Veterinary 
Services. 
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Food  Safety  and  Inspection  Service 

9  CFR  Parts  317.  318  and  319 
(Docket  No.  7^714P) 

Control  of  Added  Substances  and 
Labeling  Requirements  tor  Cured  Pork 
Products;  Updati.ig  of  Provisions 

AGENCY:  Food  Safety  and  Inspection 
Svrvire,  USDA. 


ACTION:  Proposed  rule. 
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summary:  This  proposal  would 
modernize  the  Departments  reguldtorv 
program  to  assure  that  cured  pork 
products  are  accurately  labeled  at  all 
stages  of  commerce.  Labeling 
statements  would  be  based  on  the  style 
and  type  of  the  product  (e.g.,  boneless 
ham).  Current  standards  which  limit  the 
amount  of  added  water  and  other 
substances  contained  in  cured  pork 
products  would  be  replaced  with 
standards  specifying  a  minimum  meat 
protein  content  on  a  fat  free  basis  (PFF) 
present  in  the  various  finished  cured 
pork  products.  The  products  would  still 
be  subject  to  the  limitations  for 
ingredients  in  Part  318  of  the  Federal 
meat  inspection  regulations.  In  addition. 
unnecessary  restrictions  on  optional 
ingredients  in  the  standard  for  "chopped 
ham"  would  be  eliminated.  This  revision 
would  permit  a  broader  range  of  cured 
pork  products  to  be  marketed,  provided 
they  meet  the  applicable  standard  and 
are  accurately  labeled.  Compliance 
procedures  to  assure  conformance  with 
the  proposed  standards  would  be  based 
on  contemporary  statistical  science 
applied  to  current  processing 


capabilities  and  would  provide 
inspectors  with  additional  support  in 
carrying  out  their  inspection 

respiinsibiltiies.  Lastly,  the  proposal 
prov  ides  for  relabeling  anri/or 
processing  requirements  for  products 
not  in  conformance  wilh  regulatory 
standards. 

DATE:  Comments  must  be  received  on  or 
bcf(jre  .March  10.  1983. 

ADDRESS:  Written  comm«^nts  to: 
Reyiiiations  Office,  Attn:  Annie  Johnson, 
FSIS  Hearing  Clerk,  Room  2H'A7.  South 
Building.  Food  Safety  and  Inspection 
Serv'ce,  U.S.  Department  of  Agriculture, 
Washington.  DC  20230.  (See  Also 
"Comments"  under  Supplementary 
Information.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr,  [iill  F.  Dennis.  Director,  Processfd 
Products  Inspection  Division.  Mcnt  and 
Poultry  Inspection  Techniccil  Services. 
Food  Safety  and  Inspection  Service.  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250,  (202)  447-384(1 

SUPPLEMENTARY  INFORMATION: 

Fxecutive  Order  12291 

The  .Administidtor.  Food  Safety  ,ind 
Inspection  Service,  has  made  an  initud 
determination  that  this  proposed  rule  is 
not  a  major  rule  under  Executive  Order 
12291,  It  will  not  result  in  an  annunl 
effect  on  the  economy  of  SlOO  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Under  the  proposal,  industry 
would  have  greater  assurance  that 
unfair  competition  would  be  prevented, 
and  the  new  sampling  system  would 
reduce  sampling  costs.  Consumers 
would  benefit  from  improved  assurance 
that  cured  pork  products  are  accurately 
labeled  and  in  compliance  with  the 
Department's  standards  for  those 
products.  The  proposal  would  also  allow 
a  wider  range  of  products  to  be 
marketed. 

Effect  on  Small  Entities 

'!he  .\  immistrator.  Food  Safety  and 
Inspection  Service,  has  determined  that 
this  acf'on  wiU'rot  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Fle.xibilily  Act.  P.L.  96^ 
354  (.5  U.S.C.  601).  UndiT  the  proposal, 
industry  would  have  greater  assurance 
that  unfair  competition  would  be 
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prevented,  and  the  new  sampling  system 
would  reduce  sampling  costs.  An 
estimated  1,023  small  plants  produce 
about  10  percent  of  the  industry's  cured 
pork  products.  The  proportion  of  small 
plant  production  that  is  cured  pork 
products  averages  an  estimated  8 
percent.  Only  15  percent  of  these  snuili 
plants  are  primarily  producers  of  cured 
pork  products,  by  virtue  of  having  more 
than  50  percent  of  their  output  devoted 
to  such  products.  About  60  percent  of 
the  small  plants  have  less  than  Id 
percent  of  their  production  in  curtd  poik 
products.  For  about  40  percent  of  these 
plants,  the  contribution  is  less  than  2 
percent. 

Although  the  number  of  small  plants 
that  would  be  affected  by  this  proposal 
is  large,  the  projected  economic'impact 
on  them  is  not.  The  new  standards  and 
Department  compliance  procedures 
would  simply  provide  a  new  way  of 
assessing  existing  products.  They  would 
re,'-]i;ire  nothing  new  of  the  retjulatfd 
industry,  and,  in  fact,  would  be 
deregulatory  in  that  they  would  permit  a 
wider  range  of  cured  pork  products  to  be 
marketed. 

Comments 

Interested  persons  are  invited  to 
Submit  comments  concerning  this 
proposal.  Written  comments  must  tie 
sent  in  duplicate  to  the  Regulations 
Office.  Comments  should  reference  the 
docket  number  located  in  the  heading  of 
this  document.  All  comments  sulmiitted 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
FS!S  Hearing  Clerk's  office,  at  the 
address  above,  between  9:00  a.m.  and 
4,00  p.m..  Monday  through  Friday. 

The  Proposal 

The  Food  Safety  and  Inspection 
Service  |FSIS)  of  the  Department  of 
Agriculture  is  proposing  to  amend  its 
current  regulations  which  specify  the 
amounts  of  added  water  or  other 
substances  allowed  in  cured  hams,  pork 
shoulder  picnics,  pork  shoulder  butts, 
and  pork  loins  and  chopped  or  ground 
products  made  therefrom,  and  prescribe 
procedures  for  determining  compliance 
with  these  requirements.  The  proposal 
would  establish  standards  and  labeling 
requirements  for  cured  pork  products 
based  on  the  minimum  percentage  of 
meat  protein  on  a  fat  f;ee  basis  (PFF) 
present  in  the  finished  cured  pork 
product. 

There  are  several  reasons  for 
proposing  these  changes.  First,  the 
Department  has  been  severely  criticized 
in  a  report  issued  by  the  Department's 


Inspector  General.'  the  report  criticized 
the  current  procedures  used  by  the 
Department  to  enforce  the  standards  for 
cured  pork  products  in  section  319.104  of 
the  Federal  meat  inspection  regnlations 
(9  CFK  319.104]  The  Inspector  General 
has  strongly  recommended  that  these 
methods  and  piocedures  be  revised  in 
order  to  provide  better  regulatory 
control  of  these  products. 

After  carefully  reviewing  present 
methods  for  entor'  ins  standards  for 
cured  pork  products,  the  Department  has 
determined  the  best  solution  to  the 
problems  raised  by  the  Instiector 
General  should  encomii'iss  a  general 
reform  of  the  present  system.  One  of  the 
principal  changes  being  proposed  calls 
for  standards  basijd  on  the  amount  of 
meat  protein  that  a  particular  cured  pork 
prodiici  must  coritam,  rather  than  the 
amount  of  added  water  or  added 
substances  in  that  product.  This 
decision  rests  on  the  f'lct  thai  cuirent 
methods  used  to  evaluate  the  amount  of 
"added  water"  and  added  subsiances  in 
cured  pork  products  are  outmoded  due 
to  significant  technolo.mcal  advances 
over  the  Tast  10  \  ears  in  the  processing 
of  cured  pork  products. 

Second,  the  industry  has  requested 
the  department  to  allow  the  preparation 
of  a  broader  variety  of  cured  pork 
products  containing  "added  water"  than 
currently  allowed.  The  Department 
determined  that  a  revision  to  allow  the 
industry  to  produce  a  wider  variety  of 
cured  pork  products  would  be 
advantageous  to  consumers,  as  well  as 
industry,  since  consumers  have  shown  a 
strong  preference  for  many  cured  pork, 
products  that  contain  "added  wJter." 
therefore,  this  proposal  would  permit  the 
industry  to  produce  a  wider  variety  of 
cured  pork  products,  as  long  as  these 
products  are  accurately  and 
descriptively  lalieled. 

Individual  establishments  would 
retain  responsibility  for  producing  cured 
pork  products  which  are  wholesome  and 
not  otherwise  adulterated  or 
misbranded  Hiiwever,  the  Department 
recognizes  that  its  present  compliance 
program  may  not  be  providing  full 
protection  to  consumers  and  industry. 
Therefore,  the  Department  is  proposing 
to  implement  strengthened  regulatory 
controls  by  providing  inspectors  with 
additional  support  in  carrying  out  their 
inspection  responsibilities  through  a 
centrally  administered  sampling  and 
evaluation  program.  Regulatory  controls 
placed  upon  an  establishment  would 
vary  inversely  with  the  degree  oi  the 
establishment's  compliance  with 


'  A  (  opj  of  ihe  Inspector  General's  Audit  Report 

Nn,  38e0^3-Hq  is  availdble  for  public  inspection  in 
Ihe  office  of  the  FSIS  UPdnns  Clerk 


published  labeling  and  PFF  styndards 
The  decision  to  strengthen  regulatorv' 
controls  is  also  ir.  response  to  the 
specific  recommendat'on  b\  the 
inspector  General  that  the  Department 
sample  cured  pork  products  either  more 
often  or  in  a  sufficient  amount  to 
reasonably  ascertain  that  laboratory 
results  are  representative  of  a  lot  or  of 
the  overall  production.  This  proposal 
would  address  that  recommendation.  In 
addition,  this  proposal  would  set  forth 
the  administrative  actions  to  be  taken 
when  the  Department  discovers,  in  the 
plant  or  in  the  m.arketplace,  that  a 
particular  cured  pork  product  is 
adulterated  or  misbranded,  or  plan! 
processes  are  not  controlled  adequately 
to  assure  that  regulatory  requirements 
are  being  met. 

The  following  is  a  more  detailed 
description  of  the  historical  aspects  of 
curing  pork  products,  past  and  present 
labeling  requirements  for  cured  pork 
products,  a  description  of  the  term 
Protein  Fat  Free,  the  development  of 
Protein  Fat  Free  values  and  proposed 
compliance  procedures. 

1.  Development  of  Curing  Processes 
for  Cured  Pork  Products.  In  the  early 
days  of  our  Nation,  settlers  cured  pork 
by  applying  a  dry  mixture  of  salt,  and 
later  nitrate,  directly  to  the  meat  during 
the  winter  months.  The  meat  hung 
outside  in  a  protective  shelter,  but  in  the 
cold  temperature  to  prevent  spoilage, 
giving  the  salt  or  salt  and  nitrate  mixture 
lime  to  be  absorbed.  After  the  meat  was 
cured,  it  could  withstand  spoilage 
temperatures  in  the  warmer  months  and 
provided  a  year  round  supply  of  pork  to 
eai  ly  Americans.  After  Congress 
enacted  meat  inspection  laws  early  in 
the  20th  centuryvregulatory  concern 
focused  mainly  o|j  sanitation  and  proper 
handling  of  the  meat,  making  sure  that 
no  more  than  the  maximum  permitted 
amount  of  curing  ingredients  was  being 
applied.  This  type  of  dry  cured  product 
is  still  being  produced,  although  it 
represents  only  a  small  percentage  of 
the  pork  being  marketed  today. 

Another  method  of  curing  was 
developed  that  used  a  mixture 
contaming  salt,  nitrite  and/or  nitrate 
dissolved  in  water — commonly  called  a 
curing  solution  or  pickle.  Large  vats  or 
barrels  were  filled  with  a  pork  product 
and  then  covered  with  the  pickle.  The 
pork  absorbed  much  of  the  pickle  and 
new  "'cover  pickle"  was  added  from 
time  to  time  during  the  process  to  keep 
all  product  covered.  Utilizing  this 
process,  pork  products  could  contain 
added  water  since  the  product  might 
absorb  more  water  than  would  be  later 
lost  during  smoking  or  cooking. 
Therefore,  in  addition  to  being 
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responsible  for  assuring  the  dry  curing 
process  produces  safe  and  vvhulesome 
product,  the  Department  had  the  added 
rfsponsibility  to  prevent  ec<»r.omic 
adulteration  which  might  occur  when 
excessive  water  is  retained  ir:  the 
finished  product.  The  Department's 
inspector  fulfilled  this  responsiLr.hty  by 
performing  a  number  of  inspection  tasks, 
such  as  weighing  cured  products  m  bulk. 
both  before  and  after  the  cure  was 
added,  measuring  the  amount  of  pickle 
used,  and  calculating  the  amount  of 
water  lost  during  further  processirig. 

However,  the  demand  for 
commercially  cured  products  continued 
to  grow  and  faster  curing  methods  were 
needed  to  increase  production. 
Processors  developed  a  new  curing 
method  in  whicK  the  pickle  was  pumped 
through  a  needle  into  the  arterial  system 
of  certain  pork  cuts,  such  as  hams  and 
shoulders.  This  method  became  known 
as  artery  pumping.  By  injecting  the 
pickle  solution  into  the  main  artery  ol 
each  ham  or  shoulder,  it  was  quickly 
distributed  throughout  the  natural 
vascular  system,  thus  drastically 
hastening  the  curing  process.  In 
addition,  the  curing  materials  (salt, 
nitrate  and/or  nitnte)  were  distributed 
more  evenly  resulting  in  fewer  pockets 
of  internal  spoilage  caused  by  bacterial 
growth  in  those  areas  which  were  not 
properly  cured.  This  method'of  curing 
pork  products  is  still  used. 

A  further  refinement,  called  stitch 
pumping,  resulted  from  the  development 
of  equipment  with  needles  which 
injected  pickle  directly  into  the  product 
at  a  number  of  points  simultaneously 
This  method  dispensed  with  the  need  of 
locating  an  artery  into  which  the 
solution  was  injected.  This  method  is 
still  widely  used  by  industry  in  the 
preparation  of  cured  pork  products 

The  most  recent  innovation  in  the 
curing  of  pork  products  consists  of  new 
equipment  which  tumbles  (massages) 
cuts,  especially  hams.  The  procedure 
consists  of  mechanically  tumbling  the 
cuts  in  specially  designed  large 
containers,  either  after  or  at  the  same 
time  as  they  receive  or  absorb  the  pickle 
solution.  This  process  is  generally 
known  as  massaging,  because  of  the 
friction  which  occurs  when  the  cuts  rub 
against  one  another  and  against  the 
equipment  during  the  massaging 
(tumbling)  process.  Massaging  appears 
to  have  the  general  effect  of  tenderizing 
the  product  and  making  it  more  uniforni 
in  appearance.  It  has  two  additional 
effects:  (1)  Most  of  the  pickle  that 
otherwise  drained  from  these  cuts  when 
they  were  only  pumped  or  injected 
remains  in  the  meat  as  a  result  of  the 
massaging,  and  (2)  a  considerable 


amount  of  water  soluble  and  highly 
dieestible  protein,  which  formerly  was 
dissolved  in  the  pickle  and  lost  in  the 
drainage  from  these  cuts,  remains  in  the 
meat.  These  are  important  effects  and 
are  further  considered  in  the  later 
discussion  on  improvement  of 
enforcement  techniques. 

2.  Current  Standards  and  Lnhcfing 
Requirements  fur  Cured  Pork  Products 
The  various  regulatory  requirements 
surrounding  cured  pork  products,  which  . 
protect  the  economic  interests  of 
consumers  and  industry,  evolved  slowly 
over  the  years  as  innovations  appeared 
in  the  industry  As  new  manufacturing 
techniques  were  developed,  new 
standards  were  added  to  meet  industry 
advances.  At  the  same  time,  the 
Department  was  becoming  more 
concerned  with  the  increased  burdens 
placed  on  its  own  inspection  personnel, 
and  recognized  a  need  to  develop 
information  on  compliance  of  inspected 
product  through  the  use  of  less  labor 
intensive  enforcement  procedures. 

a.  The  basic  standard — raw,  uncured 
weight.  The  intent  of  early  standards  for 
cured  pork  products  was  to  permit  the 
introduction  of  curing  pickle  into  the 
product  as  long  as  the  finished  product 
after  processing  was  returned  to  its  raw. 
uncured  weight.  This  was  the  first 
standard  for  cured  pork  products  After 
injection  with  the  pickle,  the  article 
obviously  weighed  more.  However,  with 
drainage  and  with  smoking'or  other 
cooking  involved  in  the  preparation  of 
the  finished  meat  food  product,  enough 
moisture  would  be  lost  to  permit  the 
finished  product  to  return  to  its  raw, 
uncured  weight,  thus  complying  with  the 
standard. 

The  Department's  inspector  checked 
compliance  of  finished  product  with  the 
raw.  uncured  weight  requirement  by 
weighing  products  in  bulk,  both  before 
and  after  the  curing  pickle  was  added. 
measuring  the  amount  added,  and 
calculating  the  weight  lost  during 
subsequent  processing  steps. 

b.  Exceptions  to  the  basic  standard 
Because  of  differences  in  methods  of 
processing,  the  producers  of  canned 
hams  requested  that  the  raw,  uncured 
weight  standard  for  ham  cooked  in  a 
can  be  modified  They  indicated  that 
products  which  were  injected  with 
pickle  and  then  conked  m  a  can  could 
not  release  moisture  during  cooking, 
thereby  preventing  their  return  to  the 
raw,  uncured  weight.  Since  there  was  no 
technologically  feasible  method  to 
remove  added  moisture  from  canned 
pork  products,  the  Department  permitted 
these  canned  products  to  retain  up  to  8 
percent  additional  weight  above  raw, 
uncured  weight.  This  special  exemption 


continues  to  be  allowed  today  and  is 
presently  codified  in  §  319.104(c)  and  (e) 
of  the  Federal  meat  inspection 
regulations  (9  CFR  319.104(c]  and  (e)).  It 
shduld  lie  noted  that  no  special  labeling 
rfMjuircments  were  imposed  to 
differentiate  the  canned  cured  pork 
product  from  the  cured  pork  product 
returned  to  its  raw,  uncured  w-eight.  It 
was  initially  thought  the  different 
(onlainer  would  signify  s(ime  difference 
in  the  product.  However,  since 
processors  were  que.stioned  by 
purcha.'">ers  as  to  the  reason  for  the 
relative  wetness  of  the  canned  products, 
the  [)racticc  was  established  of  using,  in 
conjunction  with  the  product  name,  the 
labeling  terminology  "In  Natural  luices". 
I'hat  labeling  continues  to  this  day  for 
cured  pork  product  cooked  and  sold  in 
closed  containers. 

The  Federal  meat  inspection 
regulations  (9  CFR  319.1()4(a|)  contain 
another  exception  to  the  raw.  uncured 
weight  requirement  for  cured,  unsrnoked 
■  Boneless  Pork  Shoulder.  "   "Boneless 
Purk  Shoulder  Butts, '  or  pieces  of  pork 
loin  in  casing  or  similar  containers  of 
consumer  size.  .Mthough  they  have  had 
curing  pickle  introduced  into  them,  they 
are  sold  without  being  smoked  or 
cooked  since  they  will  be  normally 
cooked  by  the  purchaser,  and  such 
cooking  will  cause  them  to  lose  the 
added  weight  of  the  curing  pickle.  This 
standard,  adopted  in  1966,  reflected  the 
distinction  between  the  need  to  return  to 
raw,  uncured  weight  for  the  cooked  pork 
product  and  a  recognition  that  those 
cured  pork  products  which  had  not  been 
cooked  should  be  allowed  to  retain 
added  moisture  as  a  practical  measure. 
The  standard  permits  their  sale  with  the 
limitation  that  the  product  not  contain 
more  than  10  percent  added  substances 
as  a  result  of  the  curing  process.  No 
special  labeling  restrictions  are  required 
to  indicate  the  added  substances  in 
these  products.  (However,  it  should  be 
noted  that  9  CFR  317.2(e)  does  require 
that  the  usual  cooked  products  must  be 
labeled  as  "cooked.") 

In  adopting  §  319.104(a),  which  covers 
these  unsrnoked  products,  the 
Department  intended  to  create  a 
distinction  between  products  that  had 
been  cooked  from  those  that  had  been 
uncooked.  At  that  time,  smoking  of 
cured  pork  products  also  involved  a 
certain  amount  of  cooking  because  of 
the  state  af  technology.  Consequently, 
the  term  "smoked"  was  used  to  mean 
"cooked."  and  "unsrnoked  "  meant 
""uncooked".  Although  most  smoking 
still  involves  heating  of  some  kind, 
modern  technology  makes  it  possible  to 
apply  a  cold  smoke  (using  no  heat).  The 
Department  is  concerned  that  the 
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labeling  required  may  be  confusing  in 
light  of  the  change  in  technology. 
Therefore,  this  proposal  would  change 
the  terminology  from  "Cured, 
Unsmoked"  to  "Uncooked,  Cured." 

c.  The  arrival  of  the  "water  added" 
cured  pork  product.  In  1962,  the 
Department  extended  the  "water  added" 
exception  to  the  raw,  uncured  <veight 
standard.  For  several  years  (1952-60). 
the  Department's  policy  was  to  permit 
hams  to  be  marketed  which  had  been 
cooked  and  not  returned  to  their  raw, 
uncured  weight  if  they  were  labeled 
"Imitation."  This  was  in  conformity  with 
the  Department's  longstanding  policy, 
based  on  statutory  interpretation,  of 
requiring  product  labels  to  bear  the 
legend  "IMITATION"  when  the  product 
did  not  conform  to  published  USDA 
standards. 

The  meat  industry  petitioned  for  a 
change  in  this  policy,  and  the 
regulations  were  subsequently  amended 
on  December  30. 1960.  to  permit  cooked, 
cured  ham  products,  when  sold  to 
consumers,  to  contain  up  to  10  percent 
added  water  (25  FR  13952).  Following 
opposition  by  consumer  groups,  a 
series  of  hearings  were  held  after 
which  the  Department  decided  to 
reinstate  the  prior  regulations  (26  FR 
9772.  October  18.  1961).  As  a 
consequence,  hams  which  weighed  more 
than  their  raw,  uncured  weight  were 
once  again  required  to  be  labeled 
"IMITATION".  However,  before  the 
Department's  action  of  reinstating  the 
earlier  regulation  became  effective. 
Armour  and  Company  brought  suit 
challenging  the  regulation's  validity  and 
seeking  a  permanent  injunction.  The 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  agreed  with  the 
Armour  contention  indicaiing  that  "a 
natural  !iam  is  not  made  into  a 
manufrtclured  or  synthetic  iniitciiion  of  a 
real  hwiri  because  if  has  been  subjected 
to  a  curing  process  which  leaves  in  it  a 
residue  of  moisture."  [Armour  and 
Company  v.  Freemen.  304  F.2d  J04.  408 
(D.C.  Cir.),  cert,  denied.  370  U.S.  920 
(1962)).  Thereafter,  the  Dep.irtment 
amended  its  regulations  to  provide  for 
the  labeling  of  hams  and  other  cured 
pork  products  containing  added  water 
not  in  excess  of  10  percent  of  the  weight 
of  the  fresh  uncured  products  (27  FR 
5734  (June  16,  1962),  27  FR  5979  (June  26, 
1962)). 

These  amended  regulations  allow 
hams  and  other  cured  pork  products  to 
contain  up  to  10  percent  added  water 
based  on  the  weight  of  the  raw,  uncured 
product,  providing  the  labeling  reflects 
the  presence  of  the  added  water.  The 
labeling  for  consumer-size  packages 
must  include  as  part  of  the  product 


name,  in  prominent  lettering  not  less 
than  %-inch  height,  the  term  "Water 
Added"  or  "up  to  10  percent  water 
added".  If  the  product  is  not  placed  m  a 
consumer-size  package,  it  is  required  to 
be  marked  with  the  term  "Water 
Added"  or  "up  to  10  percent  water 
added"  the  full  length  of  the  product. 
This  provision  for  "Water  Added" 
product  is  codified  in  the  standards  for 
cured  pork  products  (9  CFR  319.1041d)) 
and  remains  in  effect  today. 

d   Water  in  excess  of  the  "Water 
Added" standards.  The  standard 
concerning  the  addition  of  water  to  ham 
was  reopened  in  July  of  1978  in  an 
administrative  proceeding  [Pacific 
Coast  Meat  Association  v.  USDA. 
(FMIA  Docket  No.  33,  7/11/78)).  In  that 
proceeding,  some  processors  contended 
that  ham  should  be  allowed  to  contain 
water  in  excess  of  the  10  percent  limit  in 
the  "water  added"  standard  cited  in  9 
CFR  319.104(d).  and  labeled  as 
"imitation  ham"  or  with  some  other 
descriptive  term.  They  contended  that 
the  Department  has  no  authority  to 
prevent  the  marketing  of  wholesome 
products  which  are  accurately  and 
informatively  labeled.  Additionally,  they 
contended  that  with  such  labfling.  some 
water  in  excess  of  10  percent  (e.g..  20 
percent)  is  not  an  adulterant — economic 
or  otherwise. 

In  connection  with  the  settlement  of 
that  case,  the  Dppartment  agreed  to 
institute  rulemaking  "for  the  purpose  of 
determining  the  amount  of  added  water 
to  be  permitted  in  hams,  including 
canned  hams."  Additionally,  in  the 
interim,  processors  were  permitted  fn 
produce  and  distribute  hams  con'.-sinmg 
more  than  10  perc*^nt  added  water  with 
the  name  "Ham  and  X  percent  water 
added,"  as  part  of  the  product's  labeling. 
l"he  "X"  represents  the  actual 
percentage  of  added  water  in  the 
product,  which  would  be  a  required  part 
of  the  name  when  the  name  is  use'd  with 
a  product.  Among  other  thmgs.  this 
proposed  rulemaking  is  intended  to  be 
responsive  to  that  agreement.  Thus,  this 
proposal  does  not  seek  to  prescribe  the 
amount  of  water  permitted  in  the 
product,  but  would  permit  the  continued 
marketing  of  cured  pork  products  that 
contain  any  amount  of  water  as  long  as 
they  are  accurately  and  descriptively 
labeled  and  are  in  conformance  with 
such  labeling  declarations. 

3.  Protein  Fat  Free.  The  Department  is 
•proposing  to  control  added  substances 
iincludmg  water)  in  cured  pork  products 
by  relating  labeling  claims  to  the 
percentage  of  protein  in  the  product  on  a 
fat-free  basis.  As  further  explained  later 
in  this  proposal,  this  method  was 
selected  since  it  has  a  more  direct 


relationship  to  consumer  mterests.  and 
can  be  more  easily  enforced.  Protein 
represents  the  most  valuable  part  of  the 
cured  pork  product,  and  the  consumer 
would  be  best  protected  by  a  standard 
which  seeks  to  assure  a  minimum 
amount  of  meat  protein. 

In  selecting  this  regulatory  approach, 
the  Departm.ent  is  pnncipally  concerned 
in  assuring  that  meat  protein  levels 
(found  for  the  most  part  in  lean  muscle 
tissue)  are  not  diluted  with  added  water 
or  other  substances,  or  if  so.  that 
appropriate  label  declarations  are  made 
As  is  currently  the  practice,  fat  content 
would  not  be  regulated.  Fat  contpnt  in 
pork  products  vanes,  depending  on  such 
things  as  the  breed  of  swine,  the 
individul  animal  itself,  the  condition  of 
the  animal  when  marketed,  and  the  feed 
the  animal  has  eaten  Such  factors  are 
ob\  iously  beyond  the  processor's 
control.  Although  natural  fat  is  remov^'d 
in  varying  degrees  during  preparation, 
no  fat  may  be  added  to  these  cured  pork 
products.  Fat  associated  with  finished 
product  is  generally  visible  or,  in  the 
case  of  canned  hams  or  similar 
products,  controlled  to  conform  tf)  a 
brand  image.  This  allows  consumers  to 
select  the  product  which  meets  their 
particular  quality  preferences. 

PFF  is  a  precise  quantifiable  figure 
derived  from  a  laboratory  analysis  thai 
is  identical  to  that  presently  used  for 
calculating  total  meat  protein  and  added 
substance.  In  calculating  the  PFF  value 
for  a  product,  the  analysis  for  total  meat 
protein  woukij^e  employed.  Orice 
obtained,  the  percentage  of  meat  protein 
would  be  used  to  derive  the  PFF  value.' 


Percent  of  meat  protein 
100  -  percent  of  fat 


X  100 


4.  PFF— Status  with  Codex 
AJimentarius  Commission.  As  early  as 
1970,  the  Processed  Meat  Products 
Committee  of  the  Codex  AJimentarius 
Commission,  an  internationally  formed 
organization  of  which  the  United  States 
is  a  member,  requested  that  the 
delegations  from  the  Netherlands. 
Denmark,  and  the  United  Kingdom 
investigate  methods  of  control  ;or  cured 
pork  products  that  would  assure, 
conformity  in  product  quality,  consumer 
protection,  and  fair  trade  practices.  That 
group  reviewed  various  methods  of 
control  of  cured  pork  products.  In  a  1974 
preserttation  to  this  group,  the  United 
States  recommended  adoption  by  ihe 
Codex  Ahmentarius  Commission  of  PFF 
"as  the  method  of  choice  in  controlling 
the  composition  of  cooked  cured  hams 
and  cooked  cured  product."  The 
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recommendation  was  eventually 
acceptpd.  and  the  principal  concern 
became  the  establishment  of  PFF  values 
thai  would  be  internationally 
acceptable.  Differences  of  opmion 
remained,  but  in  1978  the  Code.x 
Alimt'.i'arius  Commiission  adopted 
recommended  standards  for  cocked, 
cured  ham  and  for  cooked,  cured  pork 
shoulder. ^Member  countries  were 
requested  to  notify  the  Codex 
Alimentarius  Commission  of  theii 
acceptance  of  the  recommended 
standards.  To  date,  the  United  States  is 
aware  of  only  one  nation.  Argentina, 
which  has  adopted  the  Codex 
Alimentarius  Commission  PFF 
Standards  for  cooked,  cured  ham  and  for 
cooked,  cured  pork  shoulder 

.Af'er  considering  the  Codex 
standards,  the  Department  has  decided 
upon  this  proposal,  which  adopts  the 
PFF  concept  as  a  method  for  regulatorv 
control  for  cooked,  cured  ham  and  other 
cooked,  cured  pork  products.  However. 
the  United  States  is  not  proposing  to 
adopt  the  Codex  Alimentarius 
Com.mission  values  for  these  products 
but  rather  is  adopting  values  based  on 
the  nature  of  the  products  currently  in 
the  U.S.  marketplace.  The  Department 
decided  to  adopt  its  own  PFF  values  for 
several  reasons.  First,  the  Codex 
.A'lmentanus  Commission  has  only  two 
PFF  values  for  cured  pork  products; 
therefore,  additional  PFF  values  need  to 
be  developed  for  other  cured  pork 
products.  Second,  those  PFT  values 
which  the  Codex  Alimentarius 
Commission  had  developed  are  lower 
than  PFF  values  which  this  Department 
would  propose  in  order  to  reflect  the 
protein  content  in  cured  pork  products 
currently  being  produced  in  America 
Thus,  adoption  of  the  Codex 
Alimentarius  Commission  PFF  values 
would  lead  to  a  lowering  of  the  quality 
of  cured  pork  products  in  the  U.S. 
marketplace,  and  that  is  not  the  intent  of 
this  proposal. 

5.  Development  of  PFF  Values.  The 
PFF  values  contained  in  this  proposal 
are  based  upon  the  Department's 
knowledge  and  experience  in  testing 
cured  pork  products,  and  are 
mathematically  equivalent  to  the  added 
substance  and  added  water  values 
computed  by  the  procedures  currently 
contained  in  the  Department's  Meat  and 
Poultry  Inspection  Manual.* Thev  were 
obtained  by  mathematical  computations 
along  with  an  evaluation  of  the  amount 
of  salt,  curing  ingredients,  and  fat  that 


'.A  ropy  is  ofi  file  and  dvailable  for  publii: 
injpetiion  m  !hp  office  of  the  FSIS  Hennng  Clerk. 

'A  copy  of  'he  .Manual  i»  on  file  and  available  for 
public  in»perrion  in  the  office  of  'he  FSIS  Hearing 
Clerk 


could  reasonably  be  expected  in  the 
various  cured  pork  products  covered  by 
the  proposal.  The  formulae. 
computations,  and  analyses  for  products 
covered  by  this  proposal  are  available 
from  the  FSIS  Hearing  Clerk. 
Regulations  Office.  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 

6.  Summary  of  Label  I  ni^  Categories.  In 
taking  this  action,  the  Department  is 
proposing  standards  which  require  four 
labeling  categories  for  cured  pork 
products:  (1)  Common  or  usual  name;  (2) 
(Product)  with  natural  juices;  (3) 
(Product),  water  added;  and  (4) 
(Product)  and  Water  Product — contains 
(x)%  water  added.  These  labeling 
categories  reflect  the  manner  in  which 
similar  products  are  labeled  in  today's 
marketplace.  Thus,  if  adopted,  the 
labeling  portions  of  the  proposed 
regulations  should  have  no  immediate 
impact  on  processors  or  consumers  in 
terms  of  familiarity  with  labeling 
terminology. 

7,  Other  Standards  and  Labeling 
Modifications  to  the  Present 
Regulations.  Since  this  proposal  would 
establish  standards  for  cured  hams,  pork 
shoulders,  pork  shulder  picnics,  pork 
shoulder  butts  and  pork  loins  based  on 
specified  PFF  values,  the  standards  for 
such  products  which  are  now  contained 
in  9  CFR  319.104  would  be  revised. 
Although  the  standards  will  be  changed, 
the  labeling  requirements  will,  in  effect, 
remain  the  same  thus  minimizing  any 
economic  burden. 

In  addition,  the  proposal  would  make 
several  modifications  to  the  existing 
regulations  and  the  manner  in  which  the 
Departments  past  policies  have  been 
implemented,  as  follows: 

a.  PFF  values  are  established  for 
"pressed  ham,  spiced  ham.  and  similar 
products"  now  codified  at  9  CFR 
319.104(f).  and  for  "chopped  ham  ' 
codified  at  9  CFR  319.105.  Appropriate 
changes  to  those  sections  would  be 
made.  Previous  references  to  "3  percent 
moisture  added  at  the  time  of 
processing"  for  these  products  are  no 
longer  necessary  as  the  intent  of  the 
proposal  is  to  regulate  the  PFF  content 
of  the  final  product. 

Other  provisions  of  the  "chopped 
ham"  standard  which  specify  a  variety 
of  optional  ingredients  would  also  be 
deleted  under  the  proposal.  The  present 
standard,  which  is  highly  specific  in  this 
regard  appears  overly  restrictive  and 
inconsistent  with  the  format  for 
standards  covering  similar  products  For 
example,  the  standard  specifies 
"dehydrated  onions"  as  an  optional 
ingredient,  presumably  to  the  exclusion 
of  a  variety  of  other  similar  ingredients. 


The  Department  sees  no  reason  why  a 

processor  who  wishes  to  include 
"dehydrated  peppers"  in  such  a  product 
and  appropriately  identify  them  in  the 
ingredient  statement  on  the  product 
label  should  be  prohibited  from  doing 
so.  Therefore,  these  unnece.ssary 
restrictions  in  the  standard  would  be 
eliminated. 

This  proposed  rule  makes  reference  to 
the  use  of  Mechanically  Separated 
(Species)  (MS(S))  in  Chopped,  Pressed, 
and  Spiced  Ham.  based  on  the 
provisions  of  current  regulations.  A  final 
rule  on  Mechanically  Separated 
(Species)  was  published  in  the  Federal 
Register  on  |une  29.  1982  (47  FR  28214). 
The  specific  requirements  for  use  of 
MS(S)  in  these  cured  pork  products  are 
set  forth  in  the  final  rule. 

b.  The  proposal  would  permit 
processors  to  market  cured  pork 
products  with  PFF  values  below  those 
proposed  for  traditionally  labeled 
product  by  providing  a  new  category  of 
product  to  be  labeled  '(Product)  and 
Water  Product — i:ontains  (X)%  water 
added."  The  maximum  percent  of  added 
curing  solution  remaining  in  the  product 
would  be  inserted  in  the  parenthesis. 
For  example,  the  standard  for  cooked 
ham,  water  added  would  require  that 
the  ham  contain  a  minimum  PFF  value 
of  17.0.  If  a  processor  wanted  to  use 
more  water  which  dilutes  the  protein 
below  the  PFF  value  required  by  the 
standard,  this  proposal  would  allow  the 
preparation  of  such  a  product  if  it  were 
labeled  "Ham  and  Water  Product — 
contains  (X)%  Water  Added."  For 
labeling  purposes,  "water  added"  is 
equated  to  the  added  curing  solution 
because  the  solution  as  a  whole — not 
just  water — remaining  in  the  product 
will  affect  the  PFF  content.  If  adopted. 
this  would  mean  a  variety  of  PFF  values 
would  have  to  be  enforced  dependent 
upon  the  marketing  practice  oi 
individual  firms.  Therefore,  the 
Department  is  proposing  that  processors 
may  produce  such  products  only  at 
plants  for  which  a  partial  or  total  quality 
control  program  has  been  approved  and 
is  in  effect  in  accordance  with  9  CFR 
318.4.  The  Department  recognizes  that 
this  does  prescribe  additional 
requirements  for  those  plants  which 
might  want  to  produce  a  product  with  a 
lowered  protein  content.  Nevertheless, 
the  Department  does  not  believe  that 
conventional  inspection  methods, 
unsupported  by  in-plant  controls  which 
are  well  designed  and  carefully 
monitored,  would  be  sufficient  to  assure 
the  product  would  be  accurately 
labeled.  The  level  of  added  moisture 
and  other  substances  in  the  product 
would  be  difficult,  if  not  impossible,  for 
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the  inspector  to  intelligently  monitor 
without  the  ability  to  resort  to  in-plant 
quality  control  data. 

Consumers  might  believe  that  this 
aspect  of  the  priiposdl  would  permit  the 
marketing  of  inferior  products,  and  that 
thpy  would  be  payin.e?  pork  prices  for  the 
additional  "added  v\dter"  in  their 
product.  I-lowever,  with  these  products 
clearly  labeled  as  to  this  percentage  of 
added  water,  there  would  be  an 
opportunity  for  informed  choices  to  bw 
m.ide  by  the  public. 

.•\ith'ii!sb  there  is  no  direct 
mforniationi  on  di.Terentia!  pricing  of 
cured  poik  products  containing  various 
amounts  of  water,  there  has  been  a 
simi'ar  situation  studied  by  the 
Department.  In  December  1979,  USDA 
released  an  analysis  to  determine  the 
0!  i.nomic  impacts  of  net  weight 
labeli.ng.^This  study  examined 
consumer  prices  for  chicken  breasts 
bouj;ht  under  vaiious  net  weight 
syste  r.s.  The  situations  are  similar  to 
the  extent  that  in  both  thie  net  weight 
case,  and  the  "water  added"  cured  pork 
product  case,  there  is  a  concern  that 
consumers  would  he  charged  product 
prices  for  excess  amounts  of  water. 

The  net  weight  study  found  that 
although  the  type  of  net  weight  labeling 
can  alter  the  information  a  consumer 
receives,  it  will  not  affect  the  real  cost  of 
the  product.  For  example,  if  the  weight 
(if  water  is  included  as  part  of  the 
product  weight,  the  per  pound  price  of 
the  product  will  decrease  accordingly.  In 
ihe  analogous  situation  uf  cured  pork 
products,  we  may  smiilarly  expect  that 
consumers  will  not  pay  pork  prices  for 
"added  water." 

The  actual  situation  o!  "water  added" 
cured  pork  products  is  somewhat 
dissimilar  to  the  net  weight  issue  in  that 
other  factors  may  enter  into  consumers' 
economic  concerns.  These  factors, 
which  include  fat  content  and 
palatability.  may  result  in  a  more 
desirable  product  with  added  water 
levels.  This  more  desirable  product  may. 
m  fact,  command  a  higher  price  on  the 
market. 

In  a  recent  study  by  Rhodes  and 
Nute  *,  laboratory  panels  established 
that  increasing  tenderness  and  juiciness 
were  associated  with  the  higher  "added 
water"  levels.  They  further  concluded: 
"These  results  give  no  support  to  the 
•■.iew  that  todav's  consumers  are 


^•■■^ulnruins  'or  Mfiit  ai:ii  t-Dinln  f'ntiii'   I.-,. 
■\Kriculliral  F.coni',:7iii   Ri'p.j-'  Nu  44J,  K;.i  .loraics. 
Sl.itislus   und  Coop.n  .lines  Srrvi!,p   I 'SIJ.X    U'-O  .-X 
ropv  ts  on  flip  and  avatlablp  'or  pti^hi   insprrtion  in 
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"    Af-Lt^plabilily  of  (tinned  Hani'^Tf  0)lft'rin>< 
Water  Content.'  Rhud>",  ,ind  Nuu-  .11  |  Sci   Food 
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dissatisfied  with  canned  pasteurized 
ham  of  higher  wuter  content  th-^n  pork 
meat  or  that  they  wnuld  apprcf-iatp  and 
prefer  this  product  if  offered  with  no 
more  water  present  than  in  pork." 

c.  In  9  CFR  3iS.104(c)  and  (e),  the 
current  regulations  provide  for  an  8 
percent  "added  substance"  exception  to 
the  raw,  uncured  weight  standard  for 
the  traditional  canned  products.  As 
indicated  earlier  in  this  document,  this 
Department  has  approved  the  use  of  the 
terminology  "with  natural  juices"  on  the 
label  in  conjunction  with  the  product 
name.  Under  the  proposal,  the  maximum 
of  8  percent  added  substances  in 
traditional  canned,  cured  pork  products 
v*oud  be  abandoned,  thus  allowing  such 
products  cooked  and  sold  in  closed 
containers  tlie  same  latitude  in  water 
content  (based  on  the  corresponding 
P¥¥  value)  as  any  other  cured  pork 
product. 

Conversely,  product  not  cooked  in 
closed  containers,  but  having  a 
minimum  PFF  value  correspondmg  to 
the  PFF  value  anelogous  to  that  of 
traditional  canned  product  would  be 
permitted  to  he  labeled  as  "(Product] 
with  natural  juices."  For  example,  if  the 
proposal  IS  adopted  a  ham  which  has 
not  been  cooked  in  a  can  or  uiher  closed 
container  but  has  a  minimum  PFF  of  18.5 
would  be  labeled  "Ham,  with  Natural 
luices." 

d.  The  current  regulations  (9  CFR 
319.104!dl)  provide  that  water  not  in 
excess  of  W  percent  of  the  raw.  uncured 
weight  mav  be  added  to  products 
provided  the  product  is  labeled  as 
prescribed.  This  proposal  would  not 
affect  the  nature  or  labeline  of  such 
products  now  in  the  marketplace.  It 
would,  however,  allow  other  products, 
such  as  canned  hams,  presently  not 
permitted  to  be  prepared  and  labeled  as 
"Water  Added",  to  be  so  prepared  and 
labeled. 

e.  The  Department's  policy  has  been 
to  require  that  bacon  weigh  no  more 
after  curing  and  smoking  than  the 
uncured  belly  weighed  in  the  raw. 
uncur»«i  state.  Ihis  is  based  co 
interpretation  of  the  regulations  and  the 
practices  of  the  industry.  However,  the 
standards  for  cured  pork  products  (9 
CFR  319.104fa!)  might  be  interpreted  to 
permit  the  manufacture  of  water  added 
bacon.  The  Depar'ment  knows  of  no 
manuf,:cturer  who  has  made  such  a 
product.  Moreover,  bacon  contains  only 
a  small  amoimt  of  lean  and  a  significant 
increase  in  added  water  rould  change. 
the  nature  of  the  product  since  the 
added  w.ilcr  as'-ociates  with  the  lean 
portion  rather  than  the  fat.  Therefore, 
the  Department  will  continue  to  require 
that  bacon  not  exceed  its  raw,  uncured 


u i"ehf  ,if'er  ruring  '^.rd  smoking.  This 
policy  is  reflected  m  the  proposed 
regulation. 

f.  The  reqairements  for  cured  pork 
products  are  set  forth  in  the  chart  in  the 
proposed  standard  for  these  products 
(§  319.104  and  §  319.1C5). 

8.  Regulatory  Control,  a.  Bockgruund. 
Standards  for  cured  pork  products  were 
first  enforced  by  a  weight  system  in 
which  the  inspector  compared  the 
weight  of  the  pork  product  before  it  was 
cured  to  the  weight  of  the  product  after 
it  was  cured.  Two  methods  were  used  to 
weigh  the  pork  products  both  of  which 
were  impractical  for  both  the  industry 
and  the  Department's  inspector.  In  the 
first  method,  the  inspector  woidd  select 
individual  samples  of  pork  products 
which  would  be  weighed  before  and 
after  the  pork  products  were  cuicd.  In 
the  second  method,  the  inspector  would 
weigh  a  group  of  the  pork  products 
(called  a  "lot")  before  and  .iftci  the 
curing  process.  In  both  methods,  the 
in.speotor  would  then  compare  the 
Weights  taktn  before  and  after  the 
niiing  process  to  determine  if  the  cured 
pork  products  were  in  compliame  with 
the  standards  set  for  those  products. 
Because  of  the  obvious  practical 
problem  of  weighing  each  piece  of  pork 
product,  the  normal  practice  was  to 
weigh  a  "lot".  However,  the  pioredure 
of  weighing  a  "lot"  was  also  time 
consuming  and,  similarly,  impractical 

Because  of  the  practical  problems 
associated  with  these  procedures,  the 
Department  developed  a  compliance 
program  based  on  the  laboratory 
analysis  of  finished  products.  This 
compliance  system,  which  is  in  effect 
today,  utilizes  regulating  limits  applied 
to  individual  sample  results  of 
individual  products,  and  to  the 
statistical  averages  of  such  results 
produced  over  certain  periods  of  time. 
An  individual  sample  result  may  be 
used  to  demonstrate  an  entire  lot  is  not. 
in  compliance.  Likewise,  a  running 
average  may  be  used  to  demonstrate  an 
entire  lot  is  not  in  compliance,  but  will 
also  provide  information  on  how  well  an 
establishment  is  controlling  its 
processing  techniques  to  assure  that 
product  leaving  a  plant  is  in  compliance 
with  USDA  standards.  This  procedure  is 
set  forth  in  the  Department's  Meat  and 
Poultry'  Inspection  Manual.      ^ 

The  current  system  is  based  on  the 
proportion  (ratio)  of  the  average  natural 
water  content  to  the  average  amount  of 
protein  in  the  raw  product.  Samples  of 
finished  cured  pork  product  are 
analyzed.  The  amount  of  natural  water 
in  the  pork  product  is  estimated  by  first 
determining  the  percent  nf  protein  and 
multiplying  by  the  ratio.  The  resulting 
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fiaure  is  then  subtract-?d  from  the  total 
percent  waier  found  in  the  cured  pork 
product  by  laboratory  analysis  to  give 
the  amount  of  "added  water". 

The  water/protein  rntios  currently 
used  resulted  from  analysis  of  various 
raw.  uncured  pork  cuts  as  a  part  of  the 
regulatory  compliance  procedure,  the 
scientific  literature  and  data  from  peer 
groups.  They  are  as  follows:  smoked 
ham — 3  79.  smoked  picnics,  butts,  and 
miscellanrous  cuts — 4.0.  canned  hams, 
loins,  and  otiier  cuts — 3.83,  and  caruied 
picnics — 3.9.3. 

In  order  to  compensate  for  variability 
in  raw  materials,  processing,  sampling, 
and  analytic  methodology,  the 
Deparim.ent  set  a  "lo'erance"  fur  the 
regulatory  limits  to  assure  that  packers 
would  not  be  unfairly  penalized  for  such 
variability  as  was  beyond  their  control. 

The  use  of  this  m.ethod  of  calculating 
the  amount  of  added  water  in  cured 
pork  products  increased  as  new  rapid 
cure  methods  by  industry  were  put  into 
place.  Curing  prijcesses  such  as  artery 
pumping  and  stitch  pumping  resulted  in 
cured  pork  products  assimiiatma  and 
holding  larger  quantities  of  water  and 
curing  agents  than  had  been  possible 
under  older  and  more  tradtional  curing 
techniques.  The  use  of  these  laboratory 
techniques  enabled  the  Departrr.ent  to 
improve  its  regulatory  efforts  as 
industry  advances  were  made:  however, 
more  recent  technology  has  caused  a 
decline  in  the  overall  effectiveness  of 
current  compliance  procedures,  and 
revisions  are  necessarv' 

b.  The  need  ^'or  a  new  e."'!.  -;P:7;t  :•.' 
technique.  A  principal  reason  tliat  a  nf^w 
enforcement  technique  is  needed  rests 
in  the  fact  that  tolerance  levels  used  to 
evaluate  laboratory  results  for  added 
water  appear  to  be  no  longer 
appropriate.  Some  processors 
intentionally  manufacture  cured  pork 
products  which  exceed  the  added  water 
limits,  and  because  of  good  process 
control,  are  able  to  stay  within  the  limits 
due  to  the  large  tolerance  for  variability. 
In  effect  tlie  tolerance  expands  the 
limits  set  m  the  standards  to  the  higher 
limits  permitted  due  to  variability.  For 
example,  the  standard  for  a  "ham.  water 
added"  is  established  in  section 
319.104; d;  of  «he  Federal  meat  inspection 
regulations  '9  CFR  319.1041d))  and 
allows  only  up  to  10  percent  added 
water  in  that  product.  However,  when  a 
sam.ple  of  an  individual  cured  pork 
product  is  analviied.  the  tolerance  for  a 
single  sample  of  this  product  is  5.8 
percent  above  the  10  percent  limit. 
Therefore,  a  single  sample  of  a  "ham, 
water  added"  product  can  have  up  to 
15.8  percent  added  water  before  the 
"lot"  of  that  product  is  considered  out  of 
compliance.  These  tolerances  were  valid 


years  ago  when  first  established,  but 
today's  technology  is  much  more 
sophisticated  and  permits  a  packer  to 
reduce  uncontrolled  variability  tj  much 
narrower  limits. 

In  this  regard,  the  Office  of  Inspector 
General's  report  states  that  "*  *  *  we 
found  that  because  of  improved 
technology  and  control  over  the 
production  process,  the  plants  can  and 
do  operate  at  the  upper  levels  of  the 
established  tolerance  levels.  Current 
tolerance  levels  only  identify  flagrant 
violations  of  the  added  water  limits  and 
allow  continued  production  in  excess  of 
the  limits."  The  report  also  states: 

"Although  *  *  *  (the  agency)  *  *  * 
had  been  aware  of  deficiencies  in  its 
inspection  procedures,  it  had  not  revised 
its  procedures  to  control  the  amount  of 
water  added  to  hams  during  the  curing 
process  and  to  assure  that  the  amount  of 
water  in  the  finished  product  was  within 
regulated  limits.  We  found  that  current 
processing  procedures  allowed  plants  to 
exceed  the  allowable  limits  for  added 
water  without  *   *   *  (the  Agency)  *   *   * 
detecting  the  excessive  water  because 
laboratory  procedures  were  out-of- 
date." 

Because  of  the  phvsical  nature  of  pi  irk 
products,  the  current  calculations  usf-d 
to  determine  the  amount  of  "added 
water"  in  a  cured  pork  product  are  not 
exact.  As  noted  above,  the  department 
uses  an  "average"  number  for 
calculating  the  amount  of  water  and  an 
"average"  number  for  calculating  the 
amount  of  protein  which  is  naturally 
occurring  in  the  pork  product.  Thus,  the 
results  of  the  equation  are  also  .m 
average  or  estimate. 

In  addition  to  these  concerns,  the 
present  system  lacks  effici?ncy  and 
effectiveness  since  the  frequency  and 
necessity  for  sampling  and  laboratory 
analysis  is  not  structured  to  concentrate 
on  high  risk  problem  areas,  where  there 
is  a  greater  chance  for  violations  to 
occur.  This  is  also  an  area  in  which  the 
Inspector  General  recommended  that 
the  program  be  improved,  and  the 
Department  is  attempting  to  do  so  in  this 
proposal. 

Because  of  this,  it  is  difficult  to 
identify  specific  products  in  the 
marketplace  as  being  in  vioation  of  the 
limits  imposed  by  the  standards.  The 
use  of  statistical  averages  is  based  on 
sample  results,  some  lower  and  some 
higher  than  the  average.  Therefore,  some 
product  is  passed  which  is  higher  than 
the  average.  If  the  average  approaches 
the  regulatory  limit  for  added  wa»er. 
some  part  of  the  product  passed  and 
within  the  tolerance  may  also  be  above 
the  regulatory  limits, 

c.  Alternatives.  In  recognuing  and 
considering  the  need  to  revise  the 


standards  and  regulatory  controls  fm 
cured  pork  products,  the  Department  has 
considered  various  options  in  addition 
to  those  changes  being  proposed  in  the 
document.  The  first  two  options  were 
modifications  to  tlic  present  system.  The 
first  option  considered  was  to  codify  the 
present  inspection  procedures  for 
determining  added  substances  or  added 
water  as  set  forth  in  the  Meat  and 
Poultry  Inspectional  Manual,  These 
provisions  worked  well  when  first 
applied.  However,  changes  in  the 
processing  of  cured  pork  products,  the 
increased  use  of  advanced  processing 
technologies,  and  changing  consumer 
demands  for  grecTter  varieties  of 
products  have  caused  the  cured  pork 
products  now  ti-riing  produced  to  be  very 
different  from  those  which  were 
produced  at  the  time  of  the  development 
of  the  current  inspection  procedures. 
Tims,  this  option  was  rejected  as  not 
being  viable. 

The  second  option  was  to 
substantially  in.Mease  inplant 
observations  by  the  Departments 
inspectors,  including  vveighing  of 
components  and  the  pork  products 
throughout  the  production  process,  Thrit 
would  assure  that  the  cured  pork 
products  are  produced  in  accordance 
with  the  current  weight-gain 
requirements  of  the  regulations.  ,\n 
intensified  inspection  effort  would  be  in 
addition  to  the  present  control  systeoi. 
and  could  provide  greater  assurance 
that  the  cured  pork  products  were  being 
produced  in  compliance  with  existing 
standards.  However,  intensified 
inspection  would  result  in  a  substantial, 
imaiceplable  inc'^ease  in  inspection 
costs. 

A  third  option  would  have  required 
extensive  market  basket  testing  by 
selecting  cured  pork  products  from 
gr(jccry  shelves  for  laboratorv  <indlysis, 
with  results  published  for  putilic  review. 
This  option  was  found  unacceptable 
since  the  Department  cannot  permit 
product  to  leave  an  official 
establishment  if  il  Is  in  violation  of  the 
requirements  of  the  Federal  Meat 
Inspection  Act  and  regulations.  Since  a 
cured  pork  product  leaving  an  official 
establishment  carries  an  official  mark  of 
inspection  which  attests  to  its 
wholesomeness  and  truthful  labeling, 
any  control  method  must  be  primarily 
directed  as  the  plant  level. 

These  three  options  attempt  to 
address  the  changes  recommended  by 
the  Inspector  General's  report.  However, 
they  would  not  resolve  the  previously 
discussed  major  problems  in  the  present 
system.  The  regulatory  approach 
selected  by  the  Department  for  proposal 
at  this  time  is  explained  in  the  following 
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paragraphs.  It  includes  a  laboratory 
analysis,  and  subsequent  evaluation,  of 
the  meat  protein  percentage  on  a  fat-free 
basis  in  the  finished  cured  pork 
products,  utilizing  FSIS  data  processing 
facilities  in  Washington.  D.C. 

fl.  Proposed  Compliance  P/ocedures. 
The  Department  is  proposing 
compliance  procedures  which  would 
pprmit  it  to  obtain  maximum  benefit 
from  limited  laboratory  rapacity  while 
(1)  providing  greater  assurance  that 
established  product  standards  are  being 
met.  and  (2)  allowing  statistically 
determined  tolerances  consistent  with 
good  manufacturing  practir es  and 
necessary  for  economical  production  by 
the  cured  meats  industry. 

The  proposed  procedures  include 
centrally  directed  sampling,  laboratory 
analysis,  and  decisions  based  on  a 
statistical  treatment  of  laboratory 
results  which  would  assure  adherence 
within  reasonable  bounds  to  the 
proposed  PFF  standards.  Generally,  PFF 
shortages  in  some  lots  that  might  result 
from  the  variability  inherent  in  good 
manufacturing  practices  would  be 
balanced  by  PFF  overages  in  other  lots. 

Since  the  statistical  treatment  of 
laboratory  results  is  the  least  expensive 
element  of  the  proposed  program,  this 
elem.ent  would  be  used  to  the  fullest 
extent  possible  to  assure  with  a  high 
level  of  confidence  that  required  PFF 
levels  are  consistently  maintained  while 
expensive  sample  collection  and 
analysis  are  kept  at  levels  as  moderate 
as  the  data  permit.  Thus,  such  statistical 
treatment  would  determine  frequency  of 
sam.pling  for  certain  products  or  groups 
of  products  within  individual  plants.  If, 
for  example,  laboratory  results  should 
indicate  that  the  future  likelihood  of 
adulteration  and/or  misbranding  of  a 
given  product  in  a  given  plant  is  small, 
the  rate  of  sampling  would  be  reduced. 
and  the  Departm.ent's  resources  would 
be  utilized  more  productively  elsewhere. 

The  Department  recognizes  that  the 
proposed  compliance  program  is 
complex,  even  though  steps  have  been 
taken  to  reduce  such  complexity  without 
sacrificing  its  statistical  validity.  As  a 
practical  matter,  in  a  compliance 
program  designed  to  meet  concerns  for 
such  interrelated  factors  as  the  nature  of 
the  product,  the  interests  of  the 
consuming  public,  production  and 
marketing  characteristics  of  the 
industry',  economy  in  government,  and 
equity  among  processsors.  the  maximum 
value  of  statistics  and  computerization 
cannot  be  realized  in  a  simple 
procedure.  The  Department  has 
carefully  considered  the  complexity  of 
the  proposed  compliance  program,  and 
believes  it  is  the  most  viable  alternative 
available  to  regulate  the  cured  meats 


industry  fairly,  effectively,  and 
efficiently:  and  at  the  same  time 
maintain  the  confidence  of  the  public 
regarding  the  whoiesomeness  and 
truthful  labeling  of  the  products  being 
marketed  by  that  industry. 

The  Departments  intent  to  fully  apply 
statistical  procedures  to  improve  its 
utilization  of  resources  is  responsible  for 
product  giouping.  a  salient  fpature  of  the 
proposed  complirince  program. 
Substantial  cross-utilization  of  data  is 
possible  when  such  data  are  generated  . 
from  products  upon  which  similar 
processing  te-  hniques  are  employed. 
Similarities  in  processing  permit  the 
establishment  of  four  groups,  while  a 
fifth  group  would  consist  of  the 
remaining  cured  pork  products.  Tde  five 
cured  pork  oroduct  groups  would  be;  (1) 
bone-in  snioKehouse  heated  cured  pork 
products,  (2)  boneless  smokehouse 
heated  cured  pork  products.  (J|  cuied 
pork  products  which  have  been  cooked 
while  imperviQiislv  encased,  (4)  cured 
pork  products  which  have  been  water- 
cooked,  and  (6)  all  other  cured  porK 
products.  Product  grouping  is  intended 
to  contribute  only  to  the  efficiency  of  the 
compliance  program.  There  would  never 
be  an  enforcement  action  taken  against 
a  group.  Regulatory  actions  would  be 
taken,  however,  if  justified  by  Hnaiytica! 
results,  against  individual  products 
within  the  groups.  Further,  analytical 
results  with  respect  to  product  groups 
will  influence  sumpiing  frequency, 
pursuant  to  authorities  expressed  in  the 
existing  regulations. 

With  product  groups  as  the  basic 
entities  to  be  sampled,  the  proposal 
would  establisli  two  general  compliance- 
ph  !ses'  a  normal  or  periodic  sampling 
phase,  and  a  da;Iy  sampling  phase.  A 
third  phase,  the  retention  phase,  would 
also  be  established  but  would  apply 
only  to  individual  products  rather  than 
to  product  groups. 

In  the  iionr.al  or  periodic  sampling 
phase,  sample.-  would  be  collected 
periodic.jlly  pr.ncipally  from  within 
official  establishments,  but  with 
provisions  fnr  collection  in  the 
distribution  chain  such  as  in  storage 
v.arehoiises  and  retail  outlets  Initially, 
all  establishments  would  be  subject  to 
sampling  in  this  stage.  A  statistical 
analysis  of  laboiatory  findings  could 
result,  with  respect  to  a  given  cured  pork 
product  processor,  in  (1)  continuation  of 
the  normal  phase  at  the  same  or  varying 
sampling  frequency.  (2)  identification  of 
one  or  more  product  groups  to  undergo 
daily  sampling,  and/or  (3)  retention  or 
detention  'of  one  or  more  individual 


products,  based  upon  respective  single 
sample  demonstrations  of  gross  PFF 
shortages  When  any  single  lot  of  a 
product  \^as  retained  or  detained, 
subsequent  production  ot  like  product 
would  be  likewise  affected,  and  thus  the 
retention  phase  would  be  entered. 

In  the  dai/y  sampling  phase, 
analytical  results  could  cause  (1) 
continued  daily  sampling.  (2)  a  return  to 
periodic  sampling,  (3)  retention  or 
detention  of  one  or  more  individual 
products  by  virtue  of  gross  PFF 
shortages  evidenced  by  single  individual 
product  samples,  and/or  (4)  retention  of 
one  or  more  iiiOividual  products  based 
upon  a  seiies  of  lesser  PFF  shortages  in 
samples  of  such  products,  not  balanced 
by  PFF  overages.  If  a  lot  were  retained 
or  detained,  under  f3)  or  |4),  such 
tre.it.mcnl  would  also  be  impo-ied  upon 
fu'ure  lots  of  like  product,  and  thus  the 
retention  phase  would  be  entered. 

In  the  retriitum  phase,  no  production 
lot  of  an  afiectf  ci  product  would  be 
f  ■-  rmitted  to  enter  commerce  until 
I'lboratoi-y  analysis  demonstrated  that 
such  lot  meets  the  PFF  standards. 
Sampling  of  the  affected  product  would 
bp  intensified  further,  and  analytical 
results  could  cuase  (1)  release  of  an 
individual  lot  into  commerce.  [Z]  an 
ir.dividuai  lot  to  be  reprocessed.  (3)  an 
individual  lot  to  be  relabeled.  (4) 
continuation  of  the  retention  phase  as 
future  lots  of  like  product  are  prepared, 
and/or  (5)  a  releasr  of  future  production 
from  the  retention  phase. 

Within  the  broad  framework  outlined 
above,  regulator^'  decisions  would  be 
reached  through  an  number  of  precise 
and  interrelated  formulae.  These 
formulae  have  been  constructed  to 
enhance  the  Department's  efficiency  in 
monitoring  the  production  of  cured  pork 
products,  and  at  the  same  time  provide 
industry  the  latitude  to  operate  within 
the  limits  of  good  manufacturing 
practice  without  penalty.  This  balanced 
approach  should  assure  that  only 
wholesome  and  properly  labeled  cured 
pork  products  will  reach  the  consuming 
public.  In  most  cases,  the  compulations 
associated  with  these  formulae  will  be 
earned  out  by  a  central  computer,  and 
the  results  and  notice  of  any  necessary 
regulatory  action  forwarded  to  the 
Department's  inspector.  However,  in 
order  to  provide  affected  parlies  a 


■  A  product  IS  "I'.S  relained'  when  it  is  not 
pdssed  l)y  the  inspector  Inil  rather  is  held  in  the 
efilablishmenl  for  further  examination  bv  the 


inspector  lo  determine  its  disposal  (9  CFR  '3m  2(ff)l 
A  product  is  "adminislralively  detained'  when 
found  by  any  authorited  representative  of  the 
Secretary  upon  any  premises  where  it  is  held  for  the 
purposes  of.  or  during  or  after  distribution  in. 
commerce,  and  there  is  any  reason  lo  believe  that  it 
is  capable  of  use  a'^  human  food,  and  is  adulterated 
or  inisbrHnded  or  Chat  it  has  not  been  inspected,  or 
that  it  IS  otherwi«r  violative  of  the  Ihv.  ,/T.v  Q  ("VT? 
329  l-.'i 29.51 


foundation  for  comment,  a  more  detnilfd 
discussion  of  these  formulae  and 
regulatory  actions,  follows,  keyed  to  the 

(a)  normal  or  periodic  sampling  phase. 

(b)  daily  sampling  phase,  (c)  retention 
phase,  and  (d)  the  absolute  minimum 
PFF  value  proposed  for  a  single  sample. 

(a)  Normal  or  Periodic  Sampling 
Phase.  This  is  the  phase  under  which  the 
compliance  program  for  a  product  group 
would  begin.  It  would  remain  in  effect 
for  that  group  until  there  is  evidence 
that  minimum  PFF  percentage 
requirements  are  not  being  met.  Such 
evidence  would  be  deemed  to  exist 
when,  in  a  series  of  consecutive 
samples,  the  cumulation  of  the 
deviations  from  the  product  PFF 
requirement  (termed  the  "group  value") 
reaches  a  prescribed  level,  hereinafter 
referred  to  as  the  "group  action  level." 

The  proposed  regulations  would 
identify  for  each  product  group  its 
standard  deviation  ' — 0.85  for  the  two 
product  groups  which  are  smokehouse 
heated.  0.62  for  the  groups  which  are 
water  cooked  or  cooked  in  impervious 
casings,  and  0.40  for  the  group 
comprised  of  all  other  cured  pork 
products.  They  would  also  identify  the 
level  (1.65  standard  deviations)  at  which 
a  PFF  shortage  would  not  be  ascribed  to 
reasonable  manufacturing  variations. 
(This  level  is  calculated  to  be  reached 
by  a  single  sample  result  with  no  more 
than  a  5  percent  pnibability,  if  the 
establishment's  production  meets  but 
does  not  exceed  minimum  PFF 
requirements.) 

Instructions  would  be  provided  for 
assigning  values  to  analytical  PFF 
findings  of  individual  samples.  One 
formula  would  describe  how  the 
analytical  results  from  an  individual 
sample  would  contribute  to  a  group 
value: 

(1)  Subtract  the  minimum  PFF 
requirement  (for  the  product 
represented)  from  the  individual  PFF 
analysis. 

(2)  Divide  the  resulting  number  by  the 
standard  deviation  assigned  to  the 
product  group  to  find  the  standardized 
difference. 


*ln  statittics.  the  standard  deviation  is  u.^ed  to 
describe  the  degree  of  vanability  inherent  in  'he  w\ 
of  measurements  generated  from  a  process  Ihdl  is 
characterized  by  a  normal  distribution  The  set  of 
numbers  will  stay  within  one  standard  deviation  on 
either  side  of  the  averai^e  value  68  percent  of  Ihe 
time.  The  comparable  figure  for  two  standard 
deviations  is  96  percent,  and  for  three  standard 
deviations  is  over  99  percent  By  staling  limits  m 
units  of  sUndard  deviations,  one  can  use  the  isim- 
set  of  limits  for  a  number  of  processes  Stnndard 
deviations  for  within  lot  variability  of  products 
affected  by  this  rulemaking  were  calculated  from  a 
1981  USDA  survey  of  cured  pork  products.  The 
survey  matenal  is  available  from  th<!  FSIS  Hearing 
Clerk. 


(  ;|  Add  0.25  to  the  standardized 
difference  to  find  the  adjusted 
standardized  difference. 

(4)  Use  the  lesser  of  1.90  and  the 
adjusted  standardized  difference  as  the 
sample  value  which  will  contribute  to 
the  group  value. 

(5)  Cumulatively  total  the  sample 
values  to  determine  the  group  value. 

Each  step  comment. 

(1)  Subtract  the  minimum  PFF 
requirement  (for  the  product 
represented!  from  the  individual  PFF 
analysis.  This  wiil  result  in  a  negative 
figure  when  the  sample  result  does  not 
meet  minimum  percentage  requirements. 

(2)  Divide  the  resulting  number  by  the 
standard  deviation  of  the  product  group 
to  find  the  standardized  difference.  The 
standardized  difference  expresses  the 
PFF  shortage  (negative  number)  or 
overage  (positive  number)  in  units  of 
standard  deviations  This  step  is 
included  to  provide  a  common  unit  for 
expressing  the  impacts  of  sample  results 
without  regard  to  product  group.  It 
permits  the  establishment  of  a  common 
group  action  level  for  all  product  groups, 
and  is  a  measure  for  use  by 
establishment  employees  and  program 
officials  who  would  closely  monitor  the 
production  of  cured  pork  products. 

(3)  Add  0.25  to  the  standardized 
difference  to  find  the  adjusted 
standardized  difference.  By  taking  this 
step,  the  Department  is  attempting  to 
adopt  a  means  of  concentrating  its 
resources  on  the  more  serious 
violations.  Because  of  the  relatively 
infrequent  rate  of  sampling  in  this 
phase,  there  exists  an  expectation  that 
an  extended  time  would  normally 
transpire  before  problem  areas  would  be 
identified.  The  Department  intends  to 
reduce  the  probability  of  reaching  the 
action  level  because  of  minor  PFF 
violations,  in  return  for  having  more 
resources  available  for  concentration  oti 
gross  or  consistent  PFF  shortages. 
Adding  this  small  figure  to  the 
standardized  difference  would  have  that 
effect.  It  would  reduce  the  probability 
that  the  periodic  sampling  rate  would 
increase,  and  add  to  the  number  of 
samples  with  like  shortages  that  it 
would  take  to  trigger  daily  group 
samplings  (i.e.,  to  reach  the  group  action 
level].  It  would  have  a  similar  but 
proportionately  lesser  impact  on  gross 
shortages.  This  lesser  impact  would  be 
more  than  balanced  by  the  increased 
sampling  rate  attendant  with  greater 
shortages.  The  0.25  adjustment  amounts 
to  about  0.1  or  0.2  percent  of  PFF, 
depending  upon  the  product  group.  The 
Department  believes  this  to  be  a  level 
which  will  only  marginally  exceed 


sampling  and  analytical  error,  and  will 
serve  the  intended  purpose. 

(4)  Use  the  lesser  of  1.90  and  the 
adjusted  standardized  difference  as  the 
sample  value  which  will  contribute  to 
the  gnnip  value.  The  Department 
proposes  to  ensure  not  only  that  PFF 
shortages  are  balanced  by  PFF  overages, 
but  also  that  the  severity  and  number  of 
PFF  shortages  be  kept  to  a  minimum.  It 
proposes,  therefore,  that  no  single 
sample  value  be  used  beyond  the  e.xtent 
of  1.90  to  balance  shortages,  even  if  the 
true  sample  value  exceeds  that  figure. 
Bt.'fore  a  sample  value  contributes  to  a 
group  value,  it  would  be  compared  to 
1.90.  If  it  exceeds  that  figure,  the  sample, 
value  would  become  1.90. 

The  figure  1.90  is  related  to  the  1.65 
standard  deviation  earlier  noted  as  the 
level  at  which  a  PFF  shortage  would  not 
be  ascribed  to  reasonable 
manufacturing  variations.  The  same 
applies  to  overages.  That  is.  if  the 
processor  is  producing  at  the  minimum 
required  PFF  value,  the  probability 
would  be  no  more  than  5  percent  that 
the  PFF  content  of  a  sample  would  be 
greater  than  1.65  standard  deviations 
above  Jhe  requirement.  The  Department 
views  this  as  a  reasonable  limit, 
believing  that  it  is  necessary  to  assure 
that  large  one-time  PFF  overages  are  not 
used  to  offset  a  series  of  PFF  shortages. 
Step  (3),  above,  would  establish  an 
automatic  addition  to  the  standardized 
difference  calculated  in  step  (2).  Since 
the  automatic  addition,  or  tolerance 
(0.25),  has  no  effect  on  the  variability  of 
the  manufacturing  process,  it  would  be 
added  to  the  1.65  in  order  to  assure  the 
processor  the  full  benefit  of  variability 
within  a  controlled  process.  In  this 
fashion,  1.90  is  arrived  at  as  a  proposed 
maximum  contribution  to  a  group  froihi  a 
single  sample. 

(5)  Cumulatively  total  the  sample 
values  to  determine  the  group  value. 
After  the  initial  sample  value  is 
calculated,  and  becomes  by  itself  the 
group  value,  each  succeeding  sample 
value  creates  a  new  group  value  by 
being  added  to  the  last  group  value. 
Here  again,  however,  a  limit  on  the  PPT 
overage  that  may  be  credited  is 
imposed.  The  statistics  of  the  proposal 
are  aimed  at  assuring  that  the 
manufacturing  process  remains  in 
control;  i.e.,  that  within  reasonable  and 
expected  variation,  minimum  required 
PFF  levels  will  consistently  be  met.  If 
unlimited  credits  were  to  be  accepted 
for  overages  (which  could  be  due  to 
poor  control)  it  would  become 
necessary,  in  order  to  assure  within 
reason  that  required  PFF  values  are 
consistently  met,  to  have  a  moving 
action  levels-one  that  moved  up  and 
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down  with  the  group  value.  This  would 
make  it  difficult  for  establishment 
personnel  and  in-plant  program  officials 
to  accurately  assess  the  i  ffecls  of  PPT 
levels  on  the  prohdbilit_\  of  compliance. 
Farther,  maintaining  a  level  abo\e 
which  over;iges  cannot  be  crtdited 
effectively  minmiizes  the  impart  that 
varying  lot  sizes  might  have  on  a  group 
PFF  average.  Thus,  it  would  be  that  the 
group  value  would  n^-xer  exceed  l.(K), 
That  is,  as  sample  values  are 
cumalatively  totalled,  should  the  value 
exceed  1.00,  it  would  be  recorded  as 
1.00,  and  the  next  sample  would  be 
add(;d  tf)  1.00  1o  find  the  r.ev.  group 
valuf. 

The  at  tion  level  foi  group  values 
would  be  —1.40;  i.e.,  once  the  group 
value  becomes  -1.40  or  less  (e.g.. 
-1.40,  -1.45.  -  1.47,  etc.)  daily 
sampling  for  the  group  would  be 
initiated.  This  figure  is  consistent  vvith 
the  rationale  that  when  a  PFF  shortage 
is  as  large  as  1.65  standard  dev  lations 
(there  is  a  total  standardized  difference 
of  -1.65)  it  would  not  be  ascribed  to 
reasemable  manufacturing  variations 
Step  (3).  above,  provides  that  an 
adjustment  of  0.25  be  added  to  the 
standardized  difference.  The  resulting 
figure  of  —1.40  is  that  level  which  is 
calculated  to  be  reached  by  a  single 
sample  with  no  more  than  5  percent 
probability,  with  the  same  assumptions 
earlier  associated  with  the  -  l.H,'^  figure. 
A  further  characteristic  is  that,  assuming 
the  process  average  meets  but  does  not 
exceed  the  minimum  required  PFF,  on 
the  average  a  series  of  20  samples  would 
be  collected  before  a  cumulatn  e 
shortage  would  reach  this  figure. 

The  proposal  would  further  prov-de 
that,  concurrent  with  group  values, 
"product  values"  also  be  cumulatively 
maintained.  While  a  group  value  alone 
would  affect  only  sampling  frequency,  a 
product  value  (supported  by  a  group 
value)  could  signal  a  much  more  serious 
event — product  retention  Instructions 
for  determining  a  product  value  would 
be  as  follows: 

(1)  Subtract  the  minimum  PFF 
requirement  (for  the  product 
represented)  from  the  individual  PFF 
analysis. 

(2]  Divide  the  resulting  number  by  the 
standard  deviation  L'ssigned  to  the 
product  group  to  find  the  standardized 
difference. 

(3)  LIse  the  lesser  of  1  65  and  the 
standardized  difference  as  the  sample 
value  which  will  coiitrinuie  to  the 
product  value. 

(4)  Cumulatively  total  the  sample 
values  to  determine  the  product  value 

There  are  significant  departures  from 
the  proposed  group  value  formula. 
While  the  first  two  steps  are  identical. 


the  entire  third  group  step  is  omitted  in 
that  there  is  no  pro\  ision  for  the 
addition  of  a  tolerance  of  0.25  to  the 
standardized  difference.  The 
Department  recognizes  that  this 
('mission  creates  the  possibiiiiy  that  a 
product  value  rr:,^ht  indicate  a  PFF 
shortage  while  the  concurrent  group 
value,  because  of  the  allowed  tolerance, 
might  not  show  a  process  control 
difficulty. ^.\'e\ertheless.  the  Department 
believes  the  elimination  of  a  tolerance  in 
determining  the  product  value  to  have 
sound  foundation  for  the  followiag 
reasons:  (i)  the  0.25  tolerance  is 
proposed  as  a  means  of  overcoming  in 
large  part  the  principal  disadvantage  of 
infrequent  sampling  by  permitting  a 
concentration  of  resources  on  problem 
areas.  V\  ith  possible  rare  exception,  the 
overwhelm.ing  significance  of  sample 
values  contributing  to  a  product  value 
which  breaches  the  action  level  will  be 
in  samples  collected  during  a  daily 
sampling  phase.  Therefore,  the  reasons 
for  the  tolerance  do  not  exist;  (ii)  the 
consumer's  interest  w-ould  not  be  served 
by  permitting  a  constant  0.25  tolerance 
to  accumulate  over  a  series  of  samples 
for  a  product  value,  particularly  since 
much  of  the  sampling  would  be  on  a 
daily  basis;  and  (lii)  the  proposal,  as  will 
be  noted  late,  would  protect  processors 
against  unreasonable  jeopardy  by 
requiring  that  the  action  levels  of  both 
group  value  and  the  product  value  be 
reached  in  order  that  a  retention  phase 
be  entered. 

Another  difference  is  proposing  1.65 
as  the  maxim.um  credit  that  can  be 
ccmtributed  by  a  single  sample,  as 
opposed  to  1.90  which  is  used  in 
establishing  a  contribution  to  a  grcup 
value.  As  can  he  seen  this  results  from 
the  1.65  standard  deviations  occurring 
with  no  more  than  5  percent  probability, 
and  being  unaffectd  by  a  tolerance. 

In  step  (41  (comparable  to  step  (5)  in 
the  group  calculation),  sample  values 
are  totalled  cumulatively  to  maintain  the 
product  value.  After  the  initial  sample 
value  is  calculated,  and  becomes  by 
itself  the  product  value,  each  succeeding 
sample  value  creates  a  new  product 
value  by  being  added  to  the  last  product 


"A  .sinipiiilic  example  of  such  a  possibihly  is: 
Kirsl.  assume  thdt  one  of  an  establishment  s  product 
groups  rnnsist.-i  ciPir'ly  of  one  smokehouse  healed 
prcuurl  (.slandard  deviation  =  8S|;  second,  assume 
thai  each  of  the  f^n.!  three  samples  collected 
iniiiCHtp  a  Pyy  shortage  of  .80  percentage  points, 
and  third  note  |as  v,u\  later  be  revealed  and 
disriissed)  !h,il  Ihe  produi:t  action  level  is  proposed 
til  be  -  l.b.')  a?  oppo',e<i  to  the  group  action  level  of 

1.40  The  three  samples  would  result  in  a  group 
i.,!lnr  of  -J.Mi  -  ,60^,85=  -.'1,  -  "l  +  .25=  -  ,46: 
-   46      4b -46-   -  1.38;  which  has  not  yet  reached 
the  group  action  level  of  - 1  40  Ai  the  same  time 
tnev  would  result  m  a  product  value  of  -2/13 
(     .60  -  .85  -  -  .71,  -  .71  -  71  -  71  =  -  2  131.  whirJl 
hreai  His  the  ai~1iiiii  level  of      1  .tiS. 


value.  Reaching  the  action  level  with  a 
product  value  has  more  serious 
consequences  than  reaching  it  with  a 
group  value;  i.e.,  provided  the  group 
action  level  has  been  reached  by  the 
group  value,  reaching  the  product  action 
level  with  the  product  value  causes 
product  to  be  retained  and  like  product 
to  be  retained  as  it  is  produced.  In 
keeping  with  earlier  discussion,  the 
product  action  level  is  —1.65. 

While  the  maximum  group  value  that 
would  ever  be  recorded  is  1.00,  a 
product  value  could  be  recorded  as  high 
as  1.15.  In  a  series  of  simulations,  the 
Department  found  that  a  significant 
discrepancy  between  group  performance 
and  product  performance  existed 
because  of  the  0.25  tolerance  for  sample 
values  contributing  to  groups  values. 
The  discrepancy  could  be  reduced  by 
allowing  this  slightly  larger  credit  to  be 
built  into  the  maximum  product  value. 
This  nominal  increase  in  permitted 
credit,  which  must  be  earned,  would 
reduce  the  probability  of  a  well- 
controlled  process  reaching  the  product 
action  level,  while  continuing  to  assure 
that  required  PFF  levels  would  on  the 
average  be  met.  At  the  same  time,  it 
would  afford  better  synchronizafon  of 
group  values  and  product  values.  The 
outcome  is  that,  if  a  process  average 
equalled  but  did  not  exceed  PFF 
requirements,  on  the  average  12  samples 
would  be  collected  before  the  product 
action  level  is  reached. 

In  proposing  PFF  standards,  it  is  not 
the  Department's  intent  that  they 
represent  a  long-range  average  content, 
but  rather  a  minimum  content. 
Processors  can  avoid  retention  to 
targeting  at  a  process  average  that 
moderately  exceeds  the  minimum  PFF 
requirement  (a  company's  ability  to 
control  variation  will  determine  the 
targeted  process  average).  This  is 
intended  to  avoid  entry  in  the  commerce 
of  production  lots  not  meeting  the  PFF 
standard. 

(b)  Daily  Sampling  Phase.  During  this 
phase,  group  values  and  product  values 
are  monitored  in  the  same  manner  as  in 
the  periodic  sampling  phase,  except  for 
the  higher  sampling  frequenr\ 
However,  the  group  value  wiii  h;, ;e 
already  reached  its  ar:tion  ie\'el.  As  a 
group  enters  the  daily  sampling  phase,  it 
is  very  likely  that  one  or  more  products 
in  the  group  w  ill  immediately  enter  the 
retention  phast-  l\  hn\  ing  reached  the 
product  H!  I. on  level  However,  in  this 
respect  the  proposal  would  require  two 
events  to  tri.gger  a  retention  phase  for  a 
product,  (1)  group  entry  into  the  daily 
sampling  phase,  and  (2)  the  product 
value  reaching  its  action  level. 
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If  there  is  more  than  one  product  in 
the  group,  it  is  also  likely  that  one  or 
more  products  will  be  monitored  only  as 
part  of  the  daily  sampling  phase.  Since 
there  would  be  no  provisions  for 
retaining  a  group  per  se,  the  group 
would  continue  to  be  monitored  in  the 
daily  sampling  phase  until  it  qualifies 
for  a  return  to  periodic  sampling.  It  is 
proposed  that  this  happen  when  (1)  the 
group  value  reaches  or  exceeds  0.00,  (2) 
when  each  of  the  last  seven  sample 
values  is  —1.65  or  greater  (i.e.,  —1.63, 
-1.50,  0.50,  etc.),  (3)  when  none  of  the 
products  in  the  group  is  in  the  retention 
phase.  All  three  conditions  would  be 
required  to  be  met  in  order  to  return  to 
periodic  sampling. 

If,  as  would  be  likely,  one  or  more 
products  were  in  the  retention  phase, 
the  daily  sampling  scheme  would  be 
altered.  As  explained  below,  in  the 
retention  phase  product  sampling  would 
take  on  a  new  character  and  become 
very  intense.  The  imbalance  between 
group  sampling  and  retained  product 
sampling  would  make  retained  product 
sampling  data  inappropriate  for 
maintaining  the  group  value.  Therefore, 
the  retained  product  samples  used  to 
make  lot  dispositions  and  determine  the 
product  value  would  not  contribute  to 
the  group  value.  However,  some 
sampling  of  retained  product  would  be 
necessary  to  properly  monitor  the  group. 
These  samples  would  be  collected 
separately,  and  would  not  contribute  to 
the  product  value  ofthe  retained 
product.  ^ 

(c)  Retention  Pha%.  The  retention 
phase  would  be  entered  on  a  product- 
by-product  basis.  During  this  phase, 
each  lot  of  the  affected  product  would 
be  withheld  from  commerce  until  it  is 
demonstrated  to  be  in  compliance  with 
minimum  PFF  requirements,  A  product 
could  enter  retention  in  two  ways.  One 
has  been  described  above.  It  is 
conditioned  upon  the  product's  being  in 
daily  sampling,  and  its  own  product 
value  reaching  a  —1.65  product  action 
level  (i.e.,  a  series  of  shortages  not 
compensated  by  overages  adding  up  to 
1.65  standard  deviations].  The  second 
way  a  product  way  a  product  can  enter 
the  retention  phase  will  be  described 
later  under  "absolute  minimum  PFF 
value  proposed  for  a  single  sample." 

When  a  product  enters  the  retention 
phase,  sampling  would  be  strongly 
intensified.  Three  samples  would  be 
randomly  selected  from  each  of  all 
available  affected  lots.  Further, 
subsequently  produced  lots  would  be 
retained  and  sampled  in  like  manner  as 
they  are  prepared.  Analytical  results 
from  a  lot  would  be  used  to  disposed  of 
that  lot,  and  to  calculate  a  sample  value 


contributing  to  the  cumulatively 
maintained  product  value.  With  respect 
to  those  lots  from  which  four  samples 
had  been  drawn  (an  original  and  three 
later),  the  original  sample  would  be  used 
to  calculate  the  sample  value  and  the 
later  three  would  be  used  only  in 
determining  disposition  of  the  individual 
lot.  With  respect  to  subsequently 
produced  lots,  from  which  only  three 
samples  would  be  collected,  the  average 
PFF  content  of  the  three  samples  would 
be  used  for  both — disposition  of  the 
individual  lot  and  calculation  of  the 
sample  value  contributing  to  the  product 
value. 
An  individual  lot  would  be  released  if: 

(1)  The  average  PFF  content  of  the 
three  samples  equals  or  exceeds  the 
minimum  percentage  required  by  the 
proposed  regulation.  Alternatively,  for 
purposes  of  single  lot  disposition,  but 
not  to  establish  a  new  sample  value 
which  will  contribute  to  the  product 
value,  further  processing  of  the  lot 
would  be  permitted.  F^rocessing  to 
reduce  moisture  would  elevate  relative 
PFF  content  of  the  lot.  However,  the  lot 
would  no  longer  be  representative  of  the 
product.  In  reprocessing,  the  Department 
proposes  to  provide  for  a  reduction  in 
lag  time  by  offering  processors  an 
option.  That  is,  in  lieu  of  processing  and 
then  analyzing  samples  for  results,  the 
firm  would  be  permitted  to  credit  0.1 
percent  PFF  for  each  0.37  percent  weight 
loss  due  to  moisture  lost  in  reprocessing. 
The  time  and/or  resources  necessary  for 
resampling,  sample  submittal,  analysis, 
and  reporting  of  results  would  thus  be 
avoided; 

(2)  The  lot  of  product  is  relabeled  to 
conform  to  one  of  the  proposed  product 
descriptions,  or 

(3)  An  earlier  prepared  lot  had 
resulted  in  a  product  value  that  would 
remove  the  product  from  the  retention 
phase.  There  is  a  time  lag  between  the 
collection  of  samples  and  the  reporting 
of  results.  During  this  lag,  additional 
samples  would  have  been  collected 
unless  the  product  is  prepared  only 
periodically.  The  Department  proposes 
to  accept  the  earliest  evidence  that  a 
process  is  back  in  control  and  the 
product  complies  with  regulatory 
requirements,  and  once  this  evidence  is 
in  hand,  subsequently  prepared  product 
would  be  released  even  though  other 
analytical  results  are  bing  awaited. 
However,  the  awaited  results  would  not 
be  ignored.  Each  of  the  three  samples 
from  each  lot  would  be  compared  to  the 
absolute  minimum  PFF  requirement 
(explained  below)  and  the  three-sample 
average  would  also  be  used  to  continue 
maintenance  of  the  product  value. 
Therefore,  there  is  the  possibility 


(though  not  a  likelihood)  that  the 
awaited  sample  results  would  return  the 
product  to  the  retention  phase. 

Since  the  use  of  three-sample  PFF 
averages  would  ordinarily  result  in 
significantly  less  perceived  variability 
than  would  single  sample  results,  there 
would  be  an  alteration  in  determining 
sample  values  of  retained  product  as 
follows: 

(1)  Determine  the  average  PFF  content 
of  the  three  samples. 

(2)  Subtract  the  minimum  PFF 
requirement  for  the  product  represented 
from  the  average  found  in  (1),  above. 

(3)  Convert  the  differnece  found  in  (2). 
above,  to  a  "standardized  difference" 
through  dividing  it  by  the  standard 
deviation  assigned  to  the  product  group. 
(Through  this  step,  the  only  difference 
from  earlier  described  calculations  is 
that  a  three-sample  average  is  used, 
rather  than  a  single  sample  result.) 

(4)  Use  the  lesser  of  1,30  and  the 
standardized  difference  obtained  in  (3), 
above,  as  the  sample  value  which  will 
contribute  to  the  product  value.  The 
difference  between  1,30  and  the  1.65 
used  in  earlier  calculations 
acknowledges  that  variability  among 
three-sample  averages  would  be  less 
than  variabihty  among  single  samples. 
The  Department  recognizes  that 
processors  would  likely  prepare 
product  with  average  PFF  values  greater 
than  those  required  by  the  proposal  in 
order  to  ensure  that  product  will  get  out 
of  the  retention  pahse  in  the  shortest 
possible  time.  The  maximum  allowable 
credit  of  1,30  is  that  which  would  be 
reached  about  8  percent  of  the  time  if 
the  lot  average  PFF  value  exceeded  the 
requirement  by  0,5  percentage  points. 

(5)  Cumulatively  total  sample  values 
calculated  in  the  above  manner  to 
determine  the  product  value.  The 
greatest  product  value  that  could  be 
recorded  remains  at  1,15.  as  described 
earlier. 

The  retention  phase  would  end  when, 
after  5  days  of  production,  the  product 
value  reaches  0,00  or  greater,  provided 
that  no  single  sample  (not  the  three- 
sample  average)  from  a  retained  lot  has 
a  PFF  content  less  than  the  absolute 
minimum  PFF  requirement.  Should  a 
single  sample  have  a  PFF  content  less 
than  the  absolute  minimum,  the  5-day 
count  would  begin  again.  Ending  of  the 
retention  phase  would  reinstitute 
periodic  or  daily  sampling,  dependent 
upon  the  group  value  and  other  product 
values  in  the  group. 

As  long  as  a  product  was  in  the 
retention  phase,  its  group  would  remain 
in  the  daily  sampling  phase.  Under 
normal  circumstances,  this  would  be  a 
reasonable  condition  of  process  control. 
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However,  if  a  produ.ct  wvv  prepared 
infrf-quently,  its  presence  in  the 
retention  phase  could  easily  keep  its 
group  in  daily  sampling  well  beyond  any 
legitimate  purpose.  The  Department 
proposes  to  afford  processors  an  option 
in  this  respect.  If,  when  a  product  enters 
the  retention  phase,  it  can  be 
demonstrated  that  its  production  rate  for 
the  previous  8  weeks  was  not  more  than 
20  percent  of  tLe  production  rate  of  its 
group,  the  proposal  would  permit  a 
processor  (at  the  option  of  the' 
processor)  to  temporarily  remove  the 
product  from  its  group.  This  removal, 
however,  could  be  in  effect  only  while 
the  product  is  in  retention.  If  the  option 
were  exercised,  during  that  time  the 
product  and  the  group  would  be  tieated 
separately  and  analytical  results  ol  the 
product  would  not  cause  daily  sampling 
of  the  group.  It  should  be  noted  that 
production  rate  by  proposed  definition 
is  net  synonymous  to  volume  of 
production,  but  is  rather  proposed  to  be 
production  frequency,  expressed  in  days 
per  week. 

(d)  Absolute  Minimum  PFF 
Requirements.  The  Department 
proposes  to  establish  for  individual 
samples  an  absolute  minimum  PFF 
requirement  for  every  cured  pork 
product  with  a  PFF  standard.  Should  a 
single  sample  fail  to  meet  this  minimum, 
the  represented  lot  would  be  U.S. 
retained  if  in  an  official  establishment 
and,  unless  voluntarily  recalled,  would 
be  subject  to  administrative  detention  if 
located  upon  any  premises  where  it  is 
held  for  purposes  of,  or  during  or  after 
distribution  in,  commeice.  Any 
subsequently  produced  lots  of  like 
product  and  any  lots  of  like  product  for 
which  production  dates  cannot  be 
established  shall  be  U.S.  retained  or 
subject  to  administrative  detention. 
Further,  future  production  would  be 
prepared  in  the  retention  phase. 

The  absolute  minimum  PFF 
requirement  for  a  single  satnple  of  a 
smokehouse  heated  product  would  be 
2  5  percentage  points  below  the 
standard  for  the  represented  prodcct. 
The  comparable  figure  would  be  1.8 
percentage  points  for  water-cooked 
products  and  products  cooked  while 
imperviously  incased,  and  1.2 
pprcen'age  points  for  other  cured  pork 
products.  Each  of  these  figures 
represents  approximately  three  standard 
deviations,  and  there  is  less  than  a  1- 
percent  chtmce  that  a  properly 
C'jnlrolied  process  would  result  in  such 
failure. 

For  various  reasons,  the  Department 
has  in  the  past  and  will  in  the  future 
conduct  inspection  of  meat  and  meat 
food  products,  in'  luduig  sampling  and 


laboratory  analysis,  at  various  points  in* 
commerce,  including  the  point  of 
consumer  purchase.  With  respect  to 
cured  pork  products,  it  is  expected  that 
such  inspection  will  include  PFF 
determinations.  In  such  cases,  if 
absolute  minimum  PFF  requirements  are 
not  met,  it  is  intended  to  enforce  the 
detention  and  under  appropriate 
circumstances  the  judicial  seizure 
provisions  of  the  F\1IA,  and  to  institute 
the  retention  phase  for  future 
preparation  of  like  product  at  the 
producing  plant. 

10.  Quality  Control  Plant.  Plants  may 
institute  quality  control  procedures 
covering  cured  pork  products  under 

§  318.4  of  the  Federal  meat  inspection 
regulations.  Cured  pork  products 
produced  in  such  plants  would  be 
exempt  from  the  proposed  compliance 
procedure,  provided  in-plant  quality 
control  programs  show  the  same  or 
higher  degree  of  compliance. 

Those  cured  pork  products  for  which 
there  is  no  limitation  on  the  minimum 
PFF  content  under  the  proposed 
§§  319.104  and  319105  would  be 
required^o  be  produced  under  a  partial 
or  total  quality  control  program. 

All  cured  pork  products  would  be 
subject  to  an  "Absolute  Minimui:i"  PPT 
content,  regardless  of  any  quality 
control  procedures  in  effect.  The 
Absolute  Minimum  would  be 
established  as  provided  in  paragraph 
(b)(2i(i)  of  the  proposed  compliance 
procedures  (§  318.19). 

11.  Federal  and  State  Jurisdiction.  The 
compliance  procedures  discussed  herein 
would  serve  as  working  tools  for  in- 
plant  inspection  personnel,  and  are 
designed  to  assure  that  cured  pork 
products  will  reach  the  consumer  in 
compliance  with  USDA  standards. 
However,  it  should  also  be  noted  that 
the  Department's  Food  Safety  and 
Inspection  Service  retains  jurisdiction 
over  meat  and  meat  products  distributed 
in  commerce  and  utilizes  field 
compliance  personnel  to  detect 
violations  cf  the  Federal  Meat 
Inspection  A'~t  and  regulations. 

This  legiiiation  process  would 
continue,  as  it  does  for  all  other  meat 
and  meat  food  products  under  the 
Department's  jurisdiction,  if  the 
proposal  were  to  be  adopted.  The 
distinct  nature  of  these  standards  makes 
a  somewhat  different  fipmpliance 
approach  possible.  Except  for  exceeding 
the  Absolute  Limit  fo<^  single  sample 
result,  compliance  is  fisst  based  on  an 
assessment  of  the  group.  For  example, 
the  result  of  a  single  sample  taken  in  the 
official  establishment  or  at  a  retail 
outlet  might  result  in  the  product  value 
being  below  the  product  action  level. 


However,  as  long  as  the  group  value 
was  not  below  the  group  action  level  for 
the  group,  the  single  sample  result 
would  flot  be  considered  a  violation  of 
the  standard  and  no  action  would  be 
taken  against  the  lot  of  product  from 
which  the  sample  was  taken.  It  could, 
however,  lead  to  some  type  of  followup 
action  to  review  procedures  at  the 
establishment  in  question  which  might, 
in  turn,  produce  evidence  of  a  violation. 

It  should  also  be  noted  that  under 
Section  408  of  the  FMIA  (21  U.S.C.  676). 
marking,  labeling,  packaging  and 
ingredietit  requirements  in  addition  to. 
or  different  than,  those  required  under 
the  FMIA  may  not  be  im.posfed  by  the 
States.  Under  this  same  provision, 
however.  the-Slates  may  exercise 
concurrent  jurisdiction  with  the 
Secretary  on  Federally  inspected 
products  to  enforce  the  adulteration  and 
misbranding  retJuirements  of  the  Act 
outside  an  official  establishment.  Under 
this  proposal,  products  not  meeting 
specified  PIT  requirements,  determined 
in  accordance  with  procedures  set  forth 
in  the  proposal,  would  be  deemed 
adulterated  under  section  l(m)(C)  of  the 
Act  (21  U.S.C.  601(m)(B))  and 
misbranded  under  section  l(n)  of  the 
Act  (21  U.S.C.  601{n)).  Therefore,  the 
States  would  not  be  in  a  position  to 
impose  on  federally  inspected  products 
such  requirements  and  procedures,  in 
addition  to  or  different  than  those  being 
proposed.  Any  State  compliance 
procedure  could  not  be  more  restrictive 
than  that  used  by  USDA  in  determining 
violations  and  subsequent  enforcement 
decisions. 

-List  of  Subjects 

9CFR  Part317 

Food^labeling,  Meat  inspection. 

9  CFR  Part  318 

Meatunspection.  Preparation  of 

product. 

9  CFR  Part  319 

Meat  inspection.  Food  labeling.  Meat 
and  meat  food  products. 

The  Proposed  Rule 

Based  on  the  above  considerations, 
the  Di  partmenJ  proposes  to  amend  the 
Federal  meat  inspection  regulations  as 
follows: 

1.  The  authority  citation  for  Parts  317, 
318  and  319  reads  as  follows: 

Authority:  34  Slat.  1260.  79  Stat.  903.  as 
amended.  81  Stat.  584,  84  Slat.  91,  438.  (21 
U.S.C.  601  et  seq.,  33  U.S.C.  1254). 
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PART  317— {AMENDEDl 

2.  Section  317.8(9  CFR  317.8(b)) 
would  be  amended  by  adding  a  new 
paragraph  (b)(35)  to  read  as  follows: 

§  317.8    False  or  misleading  labeling  or 
practices  generally;  specific  prohibitions 
and  requirements  for  labels  or  containers. 
•         *         -         *         * 

(b)  •  •  • 

(35)  The  weight  of  cured  pork  bellies 

ready  for  slicing  and  labeling  as 
Bflcon"  shall  not  exceed  the  weight  of 
the  fresh  uncured  pork  bellies. 

PART  318— (AMENDED] 

3.  Part  318  (9  CFR  Part  J18)  woul(tbe 
annended  by  adding  a  new  §  318.19  as 
follows: 

§  318.19    Compliance  procedure  for  cured 
pork  products. 

(a)  Do*':::!:. oils.  For  the  purposes  of 
this  section: 

(1)  .\  product  is  that  cured  pork  article 
which  is  contained  within  one  group  as 
defined  in  paragraph  (a](2|  of  this 
section  and  which  purports  to  meet  the 
uiiteria  for  a  single  product  designated 
under  the  heading  "Product  Name  and 
Qualifying  Statements"  in  t!ie  chait  in 

§  319.104  or  the  chart  in  §  319.105. 

(2)  A  product  group  or  a  group  means 
one  of  the  following: 

Group  I.  consisting  of  bone-in 
smokehouse  heated  cured  purk 
products: 

Group  II,  consisting  of  bcmeless 
smokehouse  heated  cured  pork 
products: 

Group  III,  consisting  of  cured  pork 
products  which  have  been  cooked  while 
imperviously  encased: 

Group  IV.  consisting  of  cured  pork 
products  which  have  been  water 
cooked:  or 

Group  V.  consisting  of  all  cured  pork 
products  not  contained  in  Group  I.  II,  III, 
or  IV. 

(3)  A  Jot  is  that  product  from  one 
production  shift. 

(4)  h.  production  rate  is  frequency  of 
production,  expressed  in  days  per  week. 

(5)  Protein  fat-free  percentage,  protein 
fat-free  content.  PFF percentage,  or  PFF 
content  of  a  product  means  the  meat 
protein  content  expressed  as  a  percent 
of  the  non-fat  portion  of  the  product. 

(b)  S'ormal  Compliance  Procedures. 
The  Department  shall  collect  samples  of 
cured  pork  products  and  analyze  them 
for  their  PFF  content.'  Each  analvtical 


'  Andlvsps  shall  he  conducted  in  accordance  with 
Officia!  .Methods  of  Andlysis  of  the  .Association  of 
Official  Analyticdi  Chemists  (.AO.ACj  .  lith  ed., 
1980.  §3  24  002  ipdge  .J76|.  24.027  Ipago  379.  which 
are  incorporHl''d  by  refprenre. 


result  shall  be  recocded  and  evaluated 
to  determine  whether  future  sampling  of 
product  groups  within  an  official 
establishment  shall  be  periodic  or  daily 
under  the  provisions  of  paragraph  (b)(1) 
of  this  section,  and  if  the  affected  lot 
and  subsequent  production  of  like 
product  shall  be  U.S.  ret.iined.  or 
administratively  detained,  as 
appropriate,  as  provided  in  paragraph 
(b)(2)  of  this  section. 

(1)  Criteria  to  determine  sampling 
frequency  of  product  groups.  For  each 
official  plant  preparing  cured  pork 
products,  product  groups  shall  be 
sampled  periodically  or  daily. 
Analytical  results  shall  be  evaluated 
and  the  sampling  frequency  determined 
as  follows: 

(i)  Determine  the  difference  between 
the  individual  PFF  analysis  and  the 
applicable  minimum  PP'F  percentage 
requirement  of  §  319.104  or  §  319.103. 
The  resulting  figure  shall  be  negative 
when  the  individual  sample  result  is  less 
than  the  applicable  minimum  PFF 
percentage  requirement  and  shall  be 
positive  when  the  individual  sample 
result  is  greater  than  the  applicable 
minimum  PFF  percentage  requirement. 

(ill  Divide  the  resulting  number  by  the 
standard  devi-ition  assigned  to  the 
product  group  represented  by  the 
sample,  to  find  the  standardized 
difference.  Tlie  standard  deviation 
assigned  to  Groups  I  and  II  is  0  85.  to 
Groups  III  .ind  IV  is  0  62,  and  to  Group  V 
is  0.40. 

(lii)  Add  0.25  to  the  standardized 
difference  to  find  the  adjusted 
standardized  difference. 

fiv)  Use  the  lesser  of  1.90  and  the 
ad|usfed  standardized  difference  as  the 
sample  value. 

(v)  Cumulatively  total  sample  values 
to  determine  the  group  value.  The  first 
sample  value  in  a  group  shall  be  the 
group  value,  and  each  succeeding  group 
value  shall  be  determined  by  adding  the 
most  recent  sample  value  to  the  existing 
group  value;  provided,  however,  that  in 
no  event  shall  the  group  value  exceed 
1  00.  When  calculation  of  a  gi-oup  value 
results  in  a  figure  greater  th;in  1.00,  the 
group  value  shall  be  1.00  and  all 
previous  sample  values  shall  be  ignored 
in  determining  future  group  values. 

(vi)  The  frequency  of  sampling  of  a 
group  shall  ue  periodic  when  the  group 
value  is  greatei  than  -1,40  (e.g.,  -1.39, 
- 1  14.  0,^0.50,  etc.)  and  shall  be  daily 
when  the  group  value  is  —1.40  or  less 
(e.g.,  -1.40.  -1.45.  -1.50.  etc.); 
provided,  however,  that  om.e  daily 
sampling  has  been  initiated,  it  shall 
continue  until  the  group  value  is  0.00  or 
greater,  and  each  of  the  last  seven 
sample  values  is  —1.65  or  greater  (e.g., 
-1.63,  -1.50,  etc),  and  there  is  no  other 


product  within  the  affected  group  being 
U.S.  retained  as  produced,  under 
provisions  of  paragraph  (b)(2)  or  (c). 

(2)  Criteria  for  U.S.  retention  or 
administrative  detention  of  cured  pork 
products  for  further  analysis.  Cured 
pork  products  shall  be  U.S.  retained,  or 
administratively  detained,  as 
appropriate,  when  prescribed  by  (i)  or 
(ii),  below: 

(i)  Absolute  Minimum  PFF 
Requirement.  In  the  event  that  an 
analysis  of  an  individual  sample 
indicates  a  PFF  content  below  the 
applicable  minimum  requieiT^ent  of 
§  319.104  or  §  319.105  by  2.5  or  more 
percentage  points  for  a  Group  1  or  II 
product,  1.8  or  more  percentage  points 
for  a  Group  III  or  IV  product,  or  1.2  or 
more  percentage  points  for  a  Group  V 
product,  the  lot  from  which  the  sample 
was  collected  shall  be  U.S.  retained  if  in 
an  official  establishment  and  shall  be 
subject  to  administrative  detention  it  not 
in  an  official  establishment  unless 
returned  to  an  official  establishment  and 
there  U.S.  retained.  Any  subsecjueni.ly 
produced  lots  of  like  product  and  any 
lots  of  like  product  for  which  production 
dates  cannot  be  established  shall  be 
US.  retained  or  subject  to 
administrative  detention.  Such 
arlministratively  detained  product  shall 
be  handled  in  accordance  wilh  Part  329 
of  this  subchapter,  or  shall  be  returnrd 
to  an  official  establishment  and 
subjected  to  the  provisions  of  paragraj'h 
(c)(l)(i)  or  (ii)  of  this  section,  or  shall  be 
relabeled  in  compliance  with  the 
applicable  standard,  under  the 
supervision  of  a  program  employee,  at 
the  expense  of  the  product  owner. 
Disposition  of  such  U.S.  retained 
product  shall  be  in  accordance  with 
paragraph  (c)  of  this  section. 

(ii)  Product  value  requirement.  The 
Department  shall  maintain,  for  each 
product  prepared  in  an  official 
establishment,  a  product  value.  Except 
as  provided  in  paragraph  (c)(2)  of  this 
section,  calculation  of  the  product  value 
and  its  use  to  determine  if  a  product 
shall  be  U.S.  retained  shall  be  as 
follows: 

(A)  Determine  the  difference  between 
the  individual  PFF  analysis  and  the 
applicable  minimum  PFF  percentage 
requirement  of  §  319.104  and  §  319.105. 
The  resulting  figure  shall  be  negative 
when  the  individual  sample  result  is  less 
than  the  applicable  minimum  PFF 
percentage  requirement  and  shall  be 
positive  when  the  individual  s.imple 
result  is  greater  than  the  applicable 
minimum  PFF  percentage  requirement. 

(R)  Divide  the  difference  determined 
in  (A),  above,  by  the  standard  deviation 
assigned  to  the  product's  group  in 
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paragraph  (b)fl)(ii)  of  this  sectitm  to  find 
the  standardized  difference. 

(C)  L'se  the  lesser^of  1.65  and  the 
standardized  difference  as  the  sample 
value. 

(D)  Cumulatively  total  sample  vahies 
to  determine  the  product  value.  The  first 
sample  value  of  a  product  shall  be  the 
product  value,  and  each  succeeding 
product  value  shall  be  deterrrnned  by 
adding  the  most  recent  sample  \a!ue  to 
the  existing  product  value;  provided, 
however,  that  in  no  event  shall  the 
product  value  exceed  1.15.  When 
calculation  of  a  product  value  results  in 
a  figure  greater  than  1.15.  the  product 
value  shall  be  1.15  and  all  previous 
sample  values  shall  be  ignored  in 
determining  future  product  values. 

[El  Provided  daily  group  sampling  is 
in  effect  pursuant  to  the  provisions  of 
paragraph  (b)(1)  of  this  section,  and 
provided  further  the  product  value  is 
-1.65  or  less  (e.g.,  -1.66),  the  affected 
lot  (if  within  the  official  establishment) 
and  all  Subsequent  lots  of  like  prod-uct 
prepared  by  and  still  within  the  official 
establishment  shall  be  U.S.  retained  and 
further  evaluated  under  paragraph  (c). 
Except  for  release  of  individual  lots 
pursuant  to  paragraph  (c)(1), 
subsequently  produced  lots  of  like 
product  shall  continue  to  be  U.S. 
retained  until  discontinued  pursuant  to 
paragraph  (c)(2). 

(c)  Compliance  procedure  during 
product  retention.  When  a  product  lot  is 
U.S.  retained  under  the  pro\  jsions  of 
paragraph  (b)(2)  of  this  section,  the 
Department  shall  coHect  three  randomly 
selected  samples  from  eacn  such  lot  and 
analyze  them  individually  for  PFF 
content.  The  PFF  content  of  the  three 
samples  shall  be  evaluated  to  determine 
disposition  of  the  lot  as  provided  in 
paragraph  (cl(l)  of  this  section  and  the 
action  to  be  taken  on  subsequently 
produced  lots  of  like  product  as 
provided  in  paragraph  (c)(2l  of  this 
section. 

(1)  A  product  lo!  which  is  U.S. 
retained  under  the  provisions  of 
paragraph  (b)(2)  of  this  section  may  be 
released  for  entry  into  commerce 
provided  one  of  the  following  ctmditions 
is  m.et: 

(i|  The  average  PVV  content  of  the 
three  samples  randomly  selected  from 
the  lot  is  equal  to  or  greater  than  the 
applicable  minimum  PFF  percentage 
required  by  §  310  104  or  §  j to  103 
Further  processing  to  remove  moisture 
for  the  purpose  of  meeting  this  provision 
is  permissible.  !n  lieu  of  further  ana)vsi<; 
to  determine  the  effects  of  su;  h 
processing,  eoch  0  37  percent  weight 
reduction  due  to  moisture  loss  resuliiny 
from  the  processing,  may  be  considered 
the  equivalent  of  a  0.1  percent  PFF  gain 


(ii)  The  lot  of  the  product  is  relabeled 
10  confor.Ti  to  the  provisions  of  §  319.104 
or  §  319.105.  Such  labeling  must  be 
applied  in  an  official  establishment 
under  the  supervision  of  a  program 
employee. 

(iii)  The  lot  is  one  that  has  been 
prepared  subsequent  to  preparation  of 
the  lot  which,  under  the  provisions  of 
paragraph  (c)(2)  of  this  section,  resulted 
in  discontinuance  of  U.S.  retention  of 
new  lots  of  like  product.  Such  lot  may  be. 
released  for  entry  into  commerce  prior 
to  receipt  of  analytical  results  for  which 
sampling  has  been  conducted.  Upon 
receipt  of  such  results,  they  shall  be 
subjected  to  the  provisions  of/ 
paragraphs  (b)(2J(i)  and  (c)(2)  of  this 
section. 

(2)  The  PPT"  content  of  three  randomly 
selected  samples  from  each  U.S. 
retained  lot  shall  be  used  to  maintain 
the  product  value  described  in 
paragraph  [b)f2){ii).  The  manner  and 
effect  of  such  maintence  shall  be  as 
follows: 

(i)  Find  the  average  PFF  content  of  the 
three  samples. 

(ii)  Determine  the  difference  between 
that  average  and  the  applicable 
minimum  PFF  percentage  requirement  of 
§  319.104  or  §  319.105.  The  resulting 
figure  shall  be  negative  when  the 
average  of  the  sample  results  is  less 
than  the  applicable  minimum  PFF 
percentage  requirement  and  shall  be 
positive  when  the  average  of  the  sample 
results  is  greater  than  the  applicable 
minimum  PFF  requirement. 

(iii)  Divide  the  resulting  figure  by  the 
standard  deviation  assigned  to  the 
products'  group  in  paragraph  (b)(l)(ii)  of 
this  section,  to  find  the  standardized 
difference. 

(iv|  Use  the  lesser  of  1.30  and  the 
standardized  difference  as  the  sample 
value. 

(v)  Add  the  first  sample  value  thus 
calculated  to  the  latest  product  value 
calculated  under  the  provisions  of 
paragraph  (b)(2)(ii)  of  this  section  to  find 
the  new  product  value.  To  find  each 
succeeding  product  value,  add  the  most 
recent  sample  value  to  the  existing 
product  value:  provided,  however,  that 
in  no  event  shall  the  product  value 
exceed  1 .15.  When  the  addition  of  a 
sample  value  to  an  e.xisting  product 
value  results  in  a  figure  greater  than 
1.15  the  product  value  shall  be  1.15  and 
all  previous  sample  values  shall  be 
Ignored  in  deter.mining  future  product 
values. 

(iv)  New  lots  of  like  product  shall 
continue  to  be  retained  pending 
disposition  in  accordance  with 
paragraph  (c|(l)  of  this  section  until. 
after  5  days  of  production,  the  product 
\  aliie  is  n  00  or  greater,  and  the  PFF 


content  of  no  individual  sample  from  a 
U.S.  retained  lot  is  less  than  the 
absolute  minimum  PFF  requirement 
specifiexl  in  paragraph  (b)(2)(i)  of  this 
section.' Should  an  individual  sample  fail 
to  meet  its  absolute  minimum  PFF 
requirement,  the  5-day  count  shall  begin 
anew. 

(vii)  When  U.S.  retention  of  new  lots 
is  discontinued  under  the  above 
provisions,  maintenance  of  the  product 
value  shall  revert  to  the  provisions  of 
paragraph  (b)(2)(!i)  of  this  section. 

(3)  For  purposes  of  this  section,  the 
plant  owner  or  operator  shall  have  the 
option  of  temporarily  removing  a 
product  from  its  product  group,  provided 
product  lots  are  being  U.S.  retained,  as 
produced,  and  provided  further  that  the 
average  production  rate  of  the  product, 
over  the  8-week  period  preceding  the 
week  in  which  the  fi.'"st  U.S.  retained  lot 
was  prepared,  is  not  greater  than  20 
percent  of  the  production  rate  of  its 
group.  When  a  product  is  thus  removed 
from  its  group,  analytical  results  of 
product  samples  shall  not  cause  daily 
sampling  of  the  group.  When,  pursuant 
to  paragraph  (c)(2)(vi)  of  this  section, 
new  lots  of  the  product  are  not  longer 
being  U.S.  retained,  the  product  shall 
again  be  considered  with  its  group, 

(d)  Adulterated  and  misbranded 
products.  Products  not  meeting  specified 
PFF  requirements,  determined  according 
to  procedures  set  forth  in  this  section, 
may  be  deemed  adulterated  under 
section  l(m)(8)  of  the  Act  (21  U.S.C. 
601(m)(8))  and  misbranded  under 
section  l(n)  (921  U.S.C.  601(n)). 

(e)  Qrality  control.  Establishments 
may  institute  quality  control  procedures 
under  §  318.4  of  this  subchapter.  Cured 
pork  products  produced  in  such 
establishments  may  be  exempt  from  the 
requirements  of  this  section,  provided 
inplant  quality  control  procedures  are 
shown  to  attain  the  same  or  higher 
degree  of  compliance  as  the  procedures 
set  forth  in  this  section;  provided, 
however,  that  all  cured  pork  products 
produced  shall  be  subject  to  the 
applicable  Absolute  Minimum  PFF 
content  requirement,  regardless  of  any 
quality  control  procedures  in  effect. 

PART  319-!  AWENDET); 

4,  Section  319.104  (9  CFR  319.104| 
v\ould  be  revised  to  read  as  follows: 

§319.104     Cured  portc  p'o<3uc!s 

(a)  Lured  ourk  products  uiciuding 
hams,  shoulders,  picnics,  butts  and 
loins,  or  patties  made  therefrom,  sliall 
comply  with  the  minimum  mea4  Protein 
Fat  Free  (PFF)  percentage  requirements 
set  forth  in  the  following  chart: 
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Type  ol  cuad  porli    |  Mjnwiun  n 
prcxJuct  and  patlies    i  PPP 

made  9ief  efrom 


I    Pfoduci  mrrw  avii 
I  quairtymg  st4terT>ents 


Type  of  product 


I 


Ccxjked  nam.  k»i 


Cooked  shouldac 
butt  pKnc 


Uncooked  cured 
nam.  loov 


Uncooked  cured 
shouMer 


20.5.. 
18.5... 
t7.0._ 


Less  than 
17.0. 


200 

18.0. 

16A 

Lass  than 
16.5. 


18.0_ 


18.0. 


t7.S... 


17.5. 


(Corronor  and 

usua/). 

(Cocnmor  and  'jsuaD 
witti  naturai  juices 

(Common  and  'js^an 
water  added 

(Common  and  jsuaii 
■nd  water 
product — conta»ns 
(X)%  water 
added.' 

(Commor  and 
usual). 

(Comrrton  and  usual! 
wrtn  natural  f-mces 

(Common  and  usua/) 
water  added 

(Common  and  Lisual) 
and  water 
product — contains 
(X)'<i  water 
added  ' 

Uncooked  (Comrrxxi 
and  usual) 

Uncooked  (common 
and  usual)  and 
water  product- 
contains  (Xl% 
water  added  ■ 

Uncooked  (comrrxyi 
arvj  usual) 

Uncooked  (common 
and  usual)  and 
water  product- 
contains  (X|% 
water  added  ■ 


'Comokance  to  be  deterrrwied  urxjer  section  318  '9  ot 
tNs  sut)cnapter 

*The  maximum  percent  ot  added  cxrw^  soKjtton  wouW  De 
inserted  as  the  amount  o<  water  added  tn  tt>e  parenthesis 
e  3..  Ham  and  Water  Product— Contains  ZC^k  Water  Added 
A  prerequstte  tor  label  approval  ot  tt>ese  products  is  a 
quality  control  program  approved  By  the  Adnnmslrator  under 
S  318  4  ot  trus  subchapter 

[h)  Cured  pork  products  for  which 
there  is  a  qualifying  statement  required 
in  paragraph  (a)  of  this  section  shall 
bear  that  statement  as  part  of  the 
product  name  in  lettering  not  less  than 
%  inch  in  height.  However,  the 
Administrator  may  approve  smaller 
lettering  for  labeling  of  packages  of  1 
pound  or  less,  provided  such  lettering  is 
at  least  one-third  the  size  and  of  the 
same  color  and  style  as  the  product 
name.  If  ihe  cured  pork  product  is  not 
placed  in  a  consumer-size  package  and 
labeled  in  accordance  with  all  other 
provisions  of  this  part,  such  product 
shall  be  marked  with  the  qualifying 
statement  the  full  length  of  the  product 

(c)  Cured  pork  product  prepared 
pursuant  to  this  section  shall  be  sub)ect 
to  the  compliance  procedures  in  §  318.19 
of  this  subchapter 

5.  Section  319.105  (9  CFR  319.105) 
would  be  revised  to  read  as  follows 

§  319.105    Chopped  ham,  pressed  ham, 
spiced  ham,  and  similar  products. 

(a)  Finely  divided  (chopped,  ground, 
flaked,  chipped)  cured  ham  products 
such  as  Chopped  ham.  Pressed  ham.  and 
Spiced  ham  shall  comply  with  minimum 
meat  Protein  Fat  Free  (PFF)  percentage 
requirements  set  forth  in  the  following 
chart: 


Cfiopped  Ham". 
Pressed  Ham. ' 
and    Sptced 
"am 

"ixjpoed  Ham", 
i^es^ied  Ham  " 
and    Soiced 
Mam 

'hopped  Ham  ', 
Pressed  Ham  * 
and    Sptced 
Ham 


Mnmum  maat 
PFF 

peroentaga  ■    I 


Product  name  and 
qualKying  statements 


20.0.. 


18.0._ 


16.5.. 


(CoTDmon  and 
usual) 


(Common  and  usuaO 

with  natural  ."uices 


(Comnxxi  and  usual) 
water  added 


', "hopped  Ham", 

Less  than 

(Common  and  usual) 

P'essed  Ham." 

165 

and  water 

and    Spiced 

product — contains 

Ham" 

(x)%  water 
added' 

'CoTioiiance   to   be  determined   urxSer   }  318  19  of   this 

5Litx:riaDrer 

^he  maximum  percent  o*  added  curmg  solutxxi  wrould  t)e 
inserted  as  the  amo^jnt  ot  water  added  m  the  parenthesis, 
a  J  Harn  and  /«aler  Product— Contains  20%  Water  Added 
A  prerequisite  for  label  approval  ot  these  products  is  a 
qualify  control  program  approved  t)y  the  Administrator  under 
5 .3 '  8  4  01  this  subchapter 

(b)  Cured  pork  products  prepared 
under  this  section  may  contain  finely 
chopped  ham  shunk  meat  to  the  extent 
of  25  percent  over  that  normally  present 
in  boneless  ham.  Mechanically 
Separated  (Species)  Product  may  be 
used  in  accordance  with  §  319.6. 

(c)  Cured  pork  product  prepared 
pursuant  to  this  section  shall  be  subject 
to  the  compliance  procedures  in  §  318.39 
of  this  subchapter,  and  those  cured  pork 
products  prepared  under  this  section  for 
which  there  is  a  qualifying  statement 
required  shall  comply  with  the 
requirements  of  §  319.104(b)  of  this 
subchapter. 

(d)  In  addition  to  the  other 
requirements  of  this  section,  "Chopped 
Ham"  may  contain  up  to  2  percent,  on  a 
dry  basis,  of  sweetener  solid  or  liquid, 
such  as  com  syrup  solids  or  com  syrup. 
*         *         •         •         * 

Done  at  Washington,  DC.  on  November  5. 

Donald  L.  Houston, 

A  Jministrator,  Food  Safety  and  Inspection 

Service. 

|FR  Doc,  82-30813  Piled  11-9-82.  8:43  am) 
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9  CFR  Parts  317,  320  and  381 

iDocketNo.  82-018PI 

Clarification  of  Policy  Governing 
Inspection  of  Packaging  Materials 

AGENCY:  Food  Safety  and  Inspection 
Service,  USD.A. 

action:  PioDosed  rule. 


summary:  This  proposed  rule  would 
amend  the  Federal  meat  and  poultry 
products  inspection  regulations  to 
clarify  the  Food  Safety  and  Inspection 
Service  (FSIS)  policy  regarding  the  use 
by  federally  mspected  establishments  of 


various  packaging  materials  for  meat 
and  poultry  products.  Inspectors  are 
authorized  to  prevent  the  use  of  any 
packaging  materials  that  might  lead  to 
the  adulteration  of  product.  The  current 
FSIS  policy  of  providing  gratuitous 
evaluation  of  packaging  materials  prior 
to  use,  to  ensure  they  will  be  permitted 
to  be  used  in  the  establishment,  has 
been  misinterpreted  to  be  a  mandatory 
premarket  approval  procedure.  The 
policy  therefore  requires  clarification 
and  revision.  FSIS  is  proposing  that 
official  establishments  receive  from  the 
manufacturers  of  their  packaging 
materials,  and  retain  in  their  files, 
written  guarantees  that  the  materials  are 
in  compliance  with  all  applicable  food 
additive  regulations;  that  inspectors 
view  such  guarantees  as  establishing 
that  the  described  packaging  materials 
are  in  compliance  with  all  applicable 
food  additive  regulations  unless  the 
inspector  has  specific  reason  to  believe 
otherwise;  that  FSIS  continue  to 
evaluate  packaging  materials  upon 
request;  and  that  FSIS  institute  a 
monitoring  program  to  ensure  written 
guarantees  can  be  substantiated. 

DATE:  Comments  must  be  received  on  or 
before  January  10, 1983. 

ADDRESSES:  Written  comments  to: 
Regulations  Office,  Attn.:  Annie 
Johnson.  FSIS  Hearing  Clerk,  Food 
Safety  and  Inspection  Service,  Room 
2637,  South  Agriculture  Building,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250.  Oral  comments  on  poultry 
products  inspection  regulations  to; 
Charies  Edwards.  (202)  447-7680.  (See 
also  "Comments"  under  Supplementary 
Information.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Edwards,  Chief,  Product  Safety 
Branch,  Food  Ingredient  Assessment 
Division,  Science,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Bldg.  306,  BARC  East, 
Beltsville.  MD  20705,  (301)  344-2566. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  action  is  issued  in  conformance 
with  Executive  Order  12291  and  has 
been  determined  not  to  be  a  "major" 
rule.  It  would  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
basetd  enterprises  in  domestic  or  expuri 
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markets.  This  proposed  regulation 
would  provide  that  federally  inspected 
meat  and  poultry  establishments  obtain 
and  keep  on  file  a  written  guaranty  from 
packaging  manufacturers  that  packaging 
IS  m  compliance  with  all  applicable  iood 
additive  regulations.  This  would  result 
in  a  simple,  timely,  and  economical  way 
for  official  establishments  to 
demonstrate  to  inspectors  that 
packaging  materials  comply  with  the 
fond  additive  laws. 

Effect  on  Small  Entities 

The  Administrator.  FSIS.  has 
determined  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act.  Pub.  L.  96-354  (5  U.s!c. 
601  j.  If  adopted,  it  could  have  an  impact 
cm  costs  to  those  official  establishments 
where  no  records  of  packaging  materials 
used  are  currently  kept.  The  increased 
cost  to  small  entities  within  this  class  is 
not  expected  to  be  significant. 
Otherwise,  no  increased  cost  to  official 
establishments  is  expected. 

Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  this 
proposal.  Written  comments  must  be 
submitted  in  duplicate  to  the 
Regulations  Office  and  should  reference 
the  docket  number  located  in  the 
heading  of  this  document.  Any  person 
desiring  opportunity  for  oral 
presentation  of  views  with  respect  to  the 
effect  of  this  proposal  on  the  poultry' 
products  inspection  regulations  must 
make  such  request  to  Charles  Edwards 
so  that  arrangements  may  be  made  for 
such  views  to  be  orally  presented.  A 
transcript  will  be  made  of  all  views 
orally  presented.  All  comments 
submitted  pursuant  to  this  proposal  will 
be  made  available  for  public  inspection 
in  the  Regulations  Office  between  9:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday. 

Background 

Since  the  late  1960's,  FSIS  has 
provided  a  voluntary  prior  evaluation 
service  for  packaging  materials  as  a 
service  to  industry.  Over  the  years,  there 
has  been  a  growing  misconception 
among  industry  and  some  FSIS 
inspectors  that  all  meat  and  poultry 
packaging  material  must  be  approved  by 
FSIS  before  it  can  be  used,  and  a  belief 
that  regulatory  procedures  in  this  area 
were  unduly  burdensome.  This  proposed 
regulation  would  institute  a  simple 
procedure  whereby  packaging 
manufacturers  provide  establishments 
with  written  guaranties  that  all 
packaging  materials  comply  with  all 


applicable  food  additive  regulations, 
such  guaranties  to  be  viewed  by 
inspectors  as  demonstrating  compliance 
with  those  regulations.  In  addition,  this 
pr'iposal  clarifies  the  fact  that  prior 
approval  of  such  packaging  material  is 
not  required  by  FSIS. 

1.  Auihority.  The  Department  has 
authority  to  prohibit  packaging  used  in 
an  official  establishment  for  meat  and 
po:iltry  products  which  consists  of  any 
m.atenal  that  could  adulterate  the 
product.  Both  the  Poultry  Prod,icts 
*t»*^pection  Act  (PPI.A)  and  the  Federal 
.Meat  Inspection  Act  (F"M1.'\)  authorize 
Federal  inspectors  in  establishmpnts 
subject  to  either  Act  to  prevent  product 
which  may  be  adulterated  from  entering 
•   into  comm.crce  (21  U.S.C.  451  et  seq.  and 
ROl  et  sea.].  Product  may  become 
adulterated  in  a  number  of  ways, 
including  by  mi':;ration  to  substances 
from  containers. 

A  meat  or  poultry  product  is 
ad'jlterated  if  it  bears  or  contains  any 
food  additive  which  is  unsafed  within 
the  meaning  of  section  409  of  the 
Federal  Food,  Drug,  and  Cosm.etic  Act 
(FFDCA)  (21  U.S.C.  453(g)(2)(c)  and 
601(m)(2)(c]].  Section  409  of  the  FFDCA 
provides  that  all  food  additives  are 
unsafe  unless  found  by  the  Food  and 
Drug  Administration  (F'DA)  to  be  safe 
for  their  in'ended  use  (21  U.S.C.  438). 
FDA  lists  approved  food  additives  and 
other  substances  that  might  become 
components  of  food,  together  with 
conditions  of  use  for  such  products,  in 
Its  regulations  (21  CFR  Parts  170-189). 
These  listings  include  indirect  food 
additives  such  as  packaging  materials 
which  may  become  components  of  the 
foods  due  to  their  contact  with  the 
foods.  Therefore,  packaging  or  other 
food  contact  materials  that  might 
become  components  of  food  and  thai  are 
intended  for  use  in  federally  inspected 
establishments  must  comply  with  all 
applicable  regulations  promulgated 
under  the  FFDCA  or  be  deemed 
"unsafe." 

Furthermore,  a  meat  or  poultry         ^ 
product  may  be  adulterated  "if  its 
container  is  composed,  in  whole  or  in 
part,  of  any  poisonous  or  deleterious 
substance  which  may  render  the 
contents  injurious  to  health"  (21  U  S.C. 
453(g)(6)  and601{m)(6)). 

Thus,  program  inspectors  in  the 
establishments  are  authorized  to  inspect 
packaging  materials  intended  for  use 
with  food  products  subject  to  the  FMIA 
and  the  PPIA.  Although  there  are 
currently  no  regulations  in  Title  9  of  the 
Code  of  Federal  Regulations  that  deal 
specifically  with  packaging  materials  for 
meat  and  poultry  products,  section  1"  16 
of  the  Meat  and  Poultry  Inspection 


Manual  amplifies  this  auinoniy  by 
stating:  "Cienerally.  parkacts  and 
packaging  materials  need  not  be 
sampled:  however,  if  the  inspector  has 
reason  to  doubt  their  acceptability,  he 
requires  the  plant  or  supplier  to  show 
letter  of  acceptance,  and  permits  use  of 
materials  on  the  basis  of  such  letter." 

2.  Current  Procedures.  Under  current 
policy,  if  an  inspector  questions  the 
safety  of  a  packaging  material,  it  is  the 
respcmsibility  of  the  Food  Ingredient 
Assessment  Division  (HAD),  Science, 
FSIS,  to  evaluate  the  material's  chemical 
acceptability  and  advise  the  inspector 
and  establishment  of  its  findings.  There 
is  no  regulatory  requirement  for  prior 
review  and  approval  of  packaging 
materials,  and  packaging  materials  may 
be  sold  to  and  used  by  official 
establishments  without  any  prior 
approval  by  any  central  USDA 
authority.  However,  a  Federal  inspector 
may  inspect  and  disallow  the  use  of  a 
packaging  material,  and  may  retain  any 
product  contained  in  it  if  he/she  has 
reason  to  doubt  the  chemical 
acceptability  of  the  packaging  material. 

Since  1972.  FSIS  has  provided  as  a 
free  ser\'ice  to  indusjry  a  prior 
evaluation  of  packaging  materials  and 
other  resinous  or  polymeric  materials 
which  may  be  used  in  a  food  contract 
setting.  This  ser\ice  resulted  from 
discussions  in  the  late  1960's  with  the 
packaging  industry  concerning  ways  to 
confirm  acceptance  of  materials  when 
inspectors  question  their  acceptability. 
Prior  evaluation  (not  approval)  of  those 
materials  in  that  context  can  be 
advantageous  to  all  involved.  FIAD  s 
written  evaluation  serves  as  proof  to  the 
inspector  that  the  materia!  is  in 
compliance  with  all  food  additive 
regulations.  This  can  help  to  prevent 
unnecessary  confrontations  and  costly 
delays  for  the  food  industry  thai  may 
result  when  an  inspector  questions  tiie 
acceptability  of  a  packagir.g  material. 

The  purpose  of  this  prior  evaluation  is 
a  narrow  one.  It  is  to  determine  if 
materials  proposed  for  use  in  federally 
inspected  meat  and  poultry 
establishments  conform  to  all  applicable 
food  additive  regulations  (21  CFR  Parts 
170-189).  If  not.  the  materials  may 
become  indirect  food  additives  that  are 
unsafe  withm  the  meaning  of  the 
FFDCA,  the  use  of  whicti  will  result  in 
an  adulterated  product 

To  obtain  the  ser\'ice,  the  supplier  of 
the  material  must  advise  VWD  of  the 
intended  use  and  provide  a  statement  of 
composition  for  the  material  ft)  be 
evaluated.  The  evaluation  process 
requires  approximately  6  weeks  at  tht- 
end  of  which  FIAD  provides  a  written 
response  indicating  whether  or  not  it 
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can  confinn  that  the  material  meets  the 
appropriate  regulatory  criteria.  These 
responses  can  then  be  provided  to 
Federal  inspection  officials  as  proof  of 
acceptance. 

3.  Criticisms  of  Current  Procedures. 
During  1981,  the  American  Paper 
Institute  (API)  expressed  their  belief 
that  the  FSIS  system  for  prior  evaluation 
of  packaging  materials  is  excessive  and 
undesirably  limits  competition  and 
innovation  to  the  detriment  of  the 
packaging  industry  and  consumers.  This 
position  was  adopted  early  in  1982  by 
the  American  Meat  Institute  and  the 
National  Broiler  Council. 

On  May  18. 1982.  FSIS  received  a 
petition  from  the  API,  the  Paperboard 
Packaging  Council  (PPC),  and  the  Fibre 
Box  Association  (FBA)  requesting  that 
FSIS  amend  its  policy  governing  the 
evaluation  of  packaging  materials. 

The  petitioners  assert  that  "for  many 
years  a  letter  from  FSIS  confirming 
regulatory  compliance  has  been 
necessary,  as  a  practical  matter,  to 
market  packaging  products  for  use  with 
meat  and  poultry"  because  "USDA 
inspectors  have  often  made  continued 
plant  operation  conditional  on  the 
availability  of  USDA  letters  of 
acceptance  for  such  packaging."  The 
petitioners  stated  that  the  current  FSIS 
system  of  voluntary  prior  evaluation  of 
packaging  materials  imposes 
unnecessary  delays  and  inefficiencies 
on  the  marketing  process.  They  contend 
that  the  delays  caused  by  the  system 
often  result  in  the  loss  of  commercial 
opportunities. 

The  petitioners  made  two  requests. 
First,  they  requested  that  FSIS  "adopt  a 
packaging  program  that  does  not  require 
premarket  review  for  packaging."  They 
note  that  FDA  imposes  only  "generically 
apphcable  technical  specifications  for 
the  individual  components  of  food 
packaging"  and  that,  to  ensure  food 
safety,  FDA  does  not  require  premarket 
review  of  specific  packaging  but  rather 
relies  on  self-policing  by  manufacturers 
coupled  with  "firm  agency  enforcement 
against  adulterated  products  introduced 
into  interstate  commerce."  They  suggest 
a  system  whereby  inspected  plants  have 
on  file,  for  inspectors'  review,  letters 
from  the  packaging  suppliers 
guarantying  the  material  conforms  to 
FDA  requirements,  and  whereby  the 
packaging  manufacturer  has  an 
opportunity  to  correct  problems  with  a 
packaging  material  before  any 
"enforcement  action"  is  taken. 

Second,  the  petitioners  requested  that 
USDA  issue  a  statement  of  policy 
discontinuing  the  issuance  of  letters  of 
acceptability  and  indicating  that  USDA 
inspectors  "may  not  prohibit  the  entry  of 
packaging  from  USDA  inspected  plants 


merely  because  such  packaging  is  not 
accompanied  by  such  a  letter." 

Proposal 

After  considering  the  petition,  the 
Department  has  concluded  that  although 
it  may  be  based  on  the  misconception 
that  the  current  assessment  program  is 
mandatory,  it  is  for  the  most  part 
meritorious. 

Obviously,  despite  the  Department's 
contrary  intent,  the  perception  exists 
that  it  requires  a  premarket  review  of 
packaging  material.  Further,  the  current 
system  does  foster  over  reliance  by 
inspectors  on  acceptance  letters.  This 
FSIS  voluntary  evaluation  service  was 
initiated  to  assist  industry  rather  than 
impede  it.  To  the  extent  it  can  be 
changed  to  accommodate  legitimate 
industry  concerns  without  making  more 
difficult  the  duties  of  the  inspectors 
serving  in  the  establishments,  it  should 
be  changed.  Therefore,  the  Department 
is  proposing  a  regulation  that  will  clarify 
the  Department's  intent  that  any 
premarket  assessment  of  packaging 
material  is  strictly  voluntary,  and  that 
will  preclude  the  inspectors  from 
prohibiting  the  entry  of  packaging  solely 
on  the  basis  that  the  packaging  is  not 
accompanied  by  a  USDA-issued  letter  of 
acceptance. 

The  proposed  regulation  also  adopts 
the  petitioners'  suggested  procedure 
whereby  the  supplier  of  the  packaging 
shall  provide  an  accompanying  written 
guaranty  that  the  materials  used  in  the 
packaging  comply  with  FDA  regulations. 
This  guaranty  will  be  kept  on  file  by  the 
establishments  and  will  be  accepted  by 
Federal  inspectors  to  establish  that  the 
materials  are  in  compliance  with  the 
applicable  food  additive  regulations. 
Furthermore,  the  Department  will 
undertake  a  monitoring  program  which 
will  involve  a  series  of  limited  surveys, 
conducted  on  a  random  basis,  to 
determine  what  packaging  materials  are 
being  used  by  official  establishments, 
followed  by  controlled  volume  selection 
of  materials  on  a  random  basis  to  assure 
compliance  wi*h  applicable  food 
additive  regulations. 

The  letter  of  guaranty  will  be  a  simple 
statement  that  the  manufacturer 
guarantees  that  the  specified  packaging 
material  (described  sufficiently  to 
identify  it)  complies  with  all  applicable 
regulations  (see,  for  example,  21  CFR 
Parts  170-189).  The  guaranty  may  be 
limited  to  a  specific  shipment  or  it  may 
be  general  and  of  continuing 
applicability  to  a  number  of  shipments 
of  the  same  material.  There  is  no 
required  format,  but  examples  of 
acceptable  formats  for  similar 
guaranties  may  be  found  in  section 
18.20(b)  of  the  Meat  and  Poultry 


Inspecfion  Manual  and  §  7.13  of  FDAs 
regulations  (21  CFR  7.13).  The 
manufacturer  will  be  obliged  to  provide 
more  detailed  information  on  packaging 
materials  identified  in  the  letters  of 
guaranty  to  USDA  upon  request  or  risk 
disapproval  of  tWe  named  material. 

Of  course,  this  proposed  regulation 
would  not  otherwise  limit  the  inspectors" 
authority  to  question  the  safety  or 
sanitation  of  a  packaging  material  if  by 
direct  observation  the  inspector 
determines  cause  exists  for  suspecting  it 
is  out  of  compliance,  nor  would  it 
preclude  any  appropriate  action  under 
the  FMIA  or  PPIA  in  the  event  of 
possible  adulteration  or  misbranding  of 
product. 

List  of  Subjects 

9  CFR  Part  317 

Meat  inspection.  Containers. 
Packaging  materials. 

9  CFR  Part  320 

Records. 

9  CFR  Part  381 

Poultry  inspection.  Containers. 
Packaging  materials.  Records. 

Accordingly,  FSIS  is  proposing  to 
amend  the  Federal  meat  and  poultry 
products  inspection  regulations  as 
follows: 

1.  The  authority  citation  for  Parts  317 
and  320  reads  as  follows: 

Authority:  34  Stat.  1260.  79  Stat.  903.  as 
amended,  81  Stat.  584.  84  Stat.  91.  438:  2t 
U.S.C.  71  etseq..  601  et  seq..  33  U.S.C.  12,54. 

PART  317— [AMENDED] 

2.  A  new  §  317.20  (9  CFR  317.20) 
would  be  added  to  the  Federal  meat 
inspection  regulations  to  read  as 
follows: 

§  317.20    Packaging  materials. 

(a)  Edible  products  may  not  be 
packaged  in  a  container  which  is 
composed  in  whole  or  in  part  of  any 
poisonous  or  deleterious  substances 
which  may  render  the  contents 
adulterated  or  injurious  to  health.  All 
packaging  materials  must  be  safe  for  the 
intended  use  within  the  meaning  of 
section  409  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 

(b)  Packaging  materials  entering  the 
official  establishment  must  be 
accompanied  or  covered  by  a  letter  of 
guaranty  from  the  packaging 
manufacturer  stating  that  the  material 
conforms  to  all  applicable  food  additive 
regulations.  The  letter  must  identify  the 
material,  e.g.,  by  the  distinguishing 
brand  name  or  code  designation 
appearing  on  the  packaging  material 
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shipping  container,  and  must  be  signed 
by  an  authorized  officia!  of  the 
manufacturing  firm.  The  letter  (^f 
guaranty  may  be  limited  to  a  specific 
shipment  of  an  article,  in  which  case  it 
may  be  part  of  or  attached  to  the  invoice 
•icnering  such  shipment,  or  it  may  be 
general  and  continaing.  in  whict^  case,  in 
its  application  to  any  article  or  other 
shipment  of  an  article,  it  shall  be 
considered  to  have  been  given  at  the 
d.'.'.e  sjch  article  was  shipped  by  the 
person  who  gives  tho  guaranty.  The 
r.-in  ipnmi-nt  of  the  establishment  must 
mamtain  a  file  containing  letters  of 
guaranty  for  all  food  contact  packaging 
materials  in  the  establishment.  The  file 
shall  be  made  available  to  Program 
inspectors  or  other  Departm.ent  officials 
upon  request.  While  in  the  official 
establishment,  the  identity  of  all 
packaging  materials  must  be  traceable 
to  the  applicable  letter  of  guaranty. 

(c)  The  letter  of  guaranty  by  the 
packaging  material  manufacturer  will  be 
accepted  by  Program  inspectors  to 
establish  that  the  material  conforms 
with  all  applicable  food  additive 
ff'sulations. 

(d)  The  Departmrn;  will  monitor  the 
use  of  packaging  material  in  official 
establishm.ents  to  assure  that  the 
requirements  of  paragraph  (a)  of  this 
section  are  met,  and  may  question  the 
basis  for  any  letter  of  guaranty 
described  under  paragraph  (b)  of  this 
section.  Official  establishments  and 
packaging  manufacturers  providing 
wf'iten  guaranties  to  ihose  official 
n.-.tablishments  will  be  permitted  an 
opportunity  to  provide  information  to    . 
designated  Department  officials  as 
r.ppdt  d  to  verify  the  basis  for  any  such 
guaranty.  The  required  information  will 
include,  but  is  not  limited  to. 
manufacturing  firm's  name,  trade  name 
or  code  designation  of  the  material, 
complete  chemical  composition,  and 
usp^  Selection  of  a  material  for  review 
does  not  in  itself  affect  a  material's 
acceptability.  Materials  may  continue  to 
he  used  during  the  review  period. 
However,  if  information  requested  from 
'he  manufacturer  is  not  supplied  within 
the  t)me  indicated  in  the  request — a 
ciinimum  of  30  days — any  applicable 
letter  of  guaranty  shall  cease  to  be 
efitctive  and  approval  to  continue  using 
the  specified  packaging  material  in 

(ill  'c;al  establishments  may  be  denied. 
The  Administrator  may  extend  this  time 
v>.  here  reasonable  grounds  for  extension 
are  shown,  as,  for  example,  where  data 
cv.ist  be  obtained  from  suppliers. 

(e)  The  Administrat.^r  may  disapprove 
for  use  in  official  establishnier.ts 
packaging  materials  which  cannot  be 
confirmed  as  conforming  to  applicable 


food  additive  regulations.  Before 
approval  to  use  a  packaging  m.atenal  is 
finally  denied  In'  the  Admmistrat&r.  the 
affected  official  establishment  and  the 
manufacturer  of  the  material  shall  be 
given  notice  and  the  opportunity  to 
present  their  views  to  the  Administrator. 
Approval  to  use  the  materials  pending 
the  outcome  of  the  presentation  of  views 
shall  be  denied  if  the  Administrator 
determines  such  use  may  present  an 
imminent  hazard  to  public  health. 

(f)  Periodically,  the  Administrator  will 
issue  a  listing,  by  distinguishing  brand 
name  or  code  designation,  of  packaging 
materials  that  have  been  reviewed  and 
fail  to  meet  the  requirements  of 
paragraph  (a)  of  this  section.  Listed 
materials  will  not  be  permitted  for  use  in 
official  establishments.  If  a  subsequent 
review  indicates  that  the  requirements 
of  paragraph  (a)  are  met.  the  material 
will  be  deleted  from  the  listing. 

(g)  Nothing  in  this  section  shall  affect 
the  authority  of  Program  inspectors  to 
refuse  a  specific  material  if  he/she  by 
direct  observation  determines  the 
material  may  render  products 
adulterated  or  injurious  to  health 

PART  320— [AMENDED) 

3.  Section  3,i0.1tbJ  of  the  Federal  meat 
inspection  regulations  (9  CFR  320.1(b)) 
would  be  amended  by  adding  a  new 

subparagraph  [5)  to  rn^d  h=  f^'lows: 

§320.1     Records  required  to  be  *cept 

(b)  •  •  • 

(5)  Letters  of  guaranty  provided  by 
manufacturers  of  packaging  materials 
under  §  317.20 

4.  The  authority  citation  for  Part  381 
reads  as  follows: 

Authority:  71  Stat.  441.  as  amended.  76  Slat. 
663,  86  Stat.  819.  as  amended;  21  U.S.C.  451  et 
seq..  7  U.S.C.  450,  33  U.S.C.  12.54. 

PART  381— fA'^ENDED] 

5.  A  new  S  381.1^4  would  be  added  to 
Subpart  N  of  the  poultry  products 
inspection  regulations  to  read  as 

follows: 

§3ii.i44    PacKaaifig  materijis. 

(a)  Edible  products  may  not  be 
packaged  in  a  container  which  is 
composed  in  whole  or  in  part  of  any 
poisonous  or  deleterious  substances 
which  may  render  the  contents 
adulterated  or  injurious  to  health.  All 
packaging  materials  must  be  safe  for  the 
intended  use  Within  the  meaning  of 
section  409  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 

(b)  Packaging  material  entering  the 
official  establishment  must  be 
accompanied  or  covered  by  a  letter  of 


guaranty  from  the  patkag.r.g 
manufacturer  stafi:.g  that  the  material 
conforms  to  all  a;  pin  able  food  additive 
regulations.  The  letter  must  identify  the 
material,  e.g.,  by  the  distinguishing 
brand  name  or  code  designation 
appearing  on  the  packaging  material 
shipping  container,  and  must  be  signed 
by  an  authorized  official  of  the 
manufacturing  firm.  The  letter  of 
guaranty  may  be  limited  to  a  specific 
shipment  of  an  article,  in  which  case  it 
may  be  part  of  or  attached  to  the  invoice 
Governing  such  shipment,  or  it  may  be 
general  and  continuing,  in  which  case,  in 
its  application  to  any  article  or  other 
shipment  of  an  article,  it  shalfbe 
considered  to  have  been  given  at  the 
date  such  article  was  shipped  by  the 
person  who  gives  the  guaranty.  The 
management  of  the  establishment  must 
maintain  a^ile  containing  letters  of 
guaranty  for  all  food  contact  packaging 
materials  in  the  establishment.  The  file 
shall  be  made  available  to  Program 
inspectors  or  other  Department  officials 
upon  request.  While  in  the  official 
establi.^hment.  the  identity  of  all 
packaging  materials  must  be4raceable 
to  the  applicable  letter  of  guaranty. 

(c)  The  letter  of  guaranty  by  the 
packaging  material  manufacturer  will  be 
accepted  by  Program  inspectors  to 
establish  that  the  material  conforms 
with  all  applicable  food  additive 
regulations. 

(d)  The  Department  will  monitor  the 
use  of  packaging  materials  in  official 
establishments  to  assure  that  the 
requirements  of  paragraph  (a)  of  this 
section  are  met,  and  may  question  the 
basis  for  any  letter  of  guaranty 
described  under  paragraph  (b)  of  this 
section.  Official  establishments  and 
packaging  manufacturers  providing 
written  guaranties  to  those  official 
establishments  will  be  permitted  an 
opportunity  to  provide  information  to 
designated  Department  officials  as 
needed  to  verify  the  basis  for  any  such 
guaranty.  The  required  information  will 
include,  but  is  not  limited  to. 
manufacturing  firm's  name,  trade  name 
or  code  designationfor  the  material, 
complete  chemical  composition,  and 
use.  Selection  of  a  material  for  review 
does  not  in  itself  affect  a  material's 
acceptability.  Materials  may  continue' to 
be  used  during  the  review  period. 
However,  if  information  requested  from 
the  manufacturer  is  not  supplied  within 
the  time  indicated  in  the  request — a 
minimum  of  30  days — any  applicable 
letter  of  guaranty  shall  cease  to  be 
effective  and  approval  to  continue  using 
the  spLcified  pm  k,ij;ir.g  material  in 
official  establishtTLnth  may  be  denied. 
The  Administrator  mav  extend  this  time 
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where  reasonable  grounds  for  extension 
are  shown,  as,  for  example,  where  data 
must  be  obtained  from  suppliers. 

(e)  The  Administrator  may  disapprove 
for  use  in  official  establishments 
packaging  materials  which  cannot  be 
confirmed  as  conforming  to  applicable 
food  additive  regulations.  Before 
approval  10  use  a  packaging  material  is 
finally  denied  by  the  Administrator,  the 
affected  official  establishment  and  the 
manufacturer  of  the  material  shall  be 
given  notice  and  the  opportunity  to 
present  their  views  to  the  .'\dministrator. 
Approval  to  use  the  materials  pending 
the  outcome  of  the  presentation  of  viows 
shall  be  denied  if  the  Administrator 
determines  such  use  may  present  an 
imminent  hazard  to  public  health. 

(f)  Periodically,  the  Administrator  will 
issue  a  listing,  by  distinguishing  brand 
name  or  code  designation,  of  packaging 
materials  that  have  been  reviewed  and 
fail  to  meet  the  requirements  of 
paragraph  (a)  of  this  section.  Listed 
materials  will  not  be  permitted  for  use  in 
official  establishments.  If  a  subsequent 
review  indicates  that  the  requirements 
of  paragraph  (a)  are  met,  the  material 
will  be  deleted  from  the  listing. 

(g)  Nothing  in  this  section  shall  affect 
the  authority  of  Program  inspectors  to 
refuse  a  specific  material  if  he/she  by 
direct  observation  determines  the 
material  may  render  products 
adulterated  or  injurious  to  health. 

6.  Section  381.175(b)  of  the  poultry 
products  inspection  regulations  (9  CF'R 
381. 175(b))  would  be  amended  by  adding 
a  new  subparagraph  (2)  to  read  as 
follows: 

§  381.175    Records  required  to  be  kept 
*         •         ♦         •         ♦ 

(b)  *  •  • 

(2)  Letters  of  guaranty  provided  by 
manufacturers  of  packaging  materials 
under  §  381.144. 

Done  at  Washington,  DC,  on  November  1, 
1982. 
Donald  L.  Houston. 

Administrator.  FoodSa'ety  and  Inspection 
Service. 

IFR  Doc,  82-30920  Filed  11-9-82.  8:45  Jir| 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50  ' 

[Docket  No.  PRM-SO-341 

State  of  South  Carolina;  Filing  of 
Petition  for  Rulemaicing 

agency:  Nuclear  Regulatory 
Commission. 


action:  Receipt  of  Petition. 


SUMMARY:  The  Commission  is  publishing 
for  public  comment  this  notice  of  receipt 
of  a  petition  for  rulemaking  dated 
August  27.  1982,  which  was  filed  with 
the  Commission  by  the  State  of  South 
Carolina,  The  petition  was  docketed  by 
the  Commission  on  August  30,  1982,  and 
has  been  assigned  Docket  No.  PRM-50- 
34.  The  petitioner  requests  that  the 
Commission  amend  its  regulations  in  10 
CFR  Part  ,50  to  reduce  the  trequency  of 
nuclear  power  piant  emergency  training 
exercises  which  require  the 
participation  of  local  government 
agencies. 

DATE:  Comment  period  expires  [anuary 
10.  19b3. 

ADDRESSES:  A  copy  of  the  petition  for 
rulemaking  is  available  for  public 
inspection  in  the  Commission's  Public 
Document  Room.  1717  H  Street.  NVV.. 
Washington,  DC.  A  copy  of  the  petition 
may  be  obtained  by  writing  to  the 
Division  of  Rules  and  Records,  Office  of 
.Administration,  U.S.  Niirlpar  Regulatory 
Com.mission,  Washington,  DC  205.55. 

All  persons  who  desire  to  submit 
written  comments  concerning  the 
petition  for  rulemaking  should  send  their 
comments  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commifftion,  Washington,  DC  20555, 
Attention-  Docketing  and  Service 
Branch. 

FOR  FURTHER  INFORMATION  CONTACT: 
lohn  D.  Philips.  Chief,  Rules  and 
Procedures  Branch,  Division  of  Rules 
and  Records.  Office  of  Administration, 
U.S.  Nuclear  Regualatory  Commission, 
Wasington,  DC  20555,  Telephone:  (303) 
492-7086  or  Toll  Free:  800-368-5642, 
SUPPLEMENTARY  INFORMATION:  The 
petitioner  states  that  local  governments 
rely  heavily  on  trained  volunteer 
citizens  to  respond  to  emergencies. 
Thus,  the  current  NRC  requirement  that 
a  local  government  within  the  plume 
exposure  pathway  EPZ  participate  in  at 
least  one  full-scale  nuclear  power  plant 
emergency  training  exercise  per  year  is, 
according  to  the  petitioner,  an  undue 
burden  on  these  volunteers  since  they 
would  be  participating  in  training 
exercises  "on  their  own  time." 

The  petitioner  also  states  that  while 
the  county  in  which  a  nuclear  power 
reactor  is  located  derives  revenue  from 
the  reactor  owner  to  help  offset  the  cost 
of  an  annual  full-scale  exercise,  other 
affected  counties  derive  little  or  no 
revenue  from  the  reactor  owner  and  for 
these  counties  the  cost  of  annual  full- 
scale  exercise  is  an  additional  expense. 
The  petitioner  further  states  that  most  of 
the  affected  counties  have  a  low 
economic  base  and  the  requirement  for 


a  full-scale  exercise  places  an  undue 
financial  burden  on  county  resources. 
The  petitioner  requests  that  the 
Commission  revise  Appendix  E.  section 
IV.F.l..  of  10  CFR  Part  50  to  read  as 
follows: 

"1.  Each  licensee  shall  exercise  at  least 
annually  the  emergency  pl.in  for  each  site  al 
which  it  has  one  or  more  power  reactors 
licensed  for  operation.  The  licensee  exercise 
sh.ill  include  participation  by  offsite  agpncies 
dt  the  folloiving  frequencies; 

a.  The  State  shall  participate  in  a  full-scale 
iwercise  annually.  The  State  shall  rotate  its 
scheriule  of  annual  full-scale  exercises  so 
that  the  exercises  are  with  a  different  facility 
(site)  licensed  in  the  State  each  year.  There 
will  be  hj!!  participation  by  the  State  at  least 
once  every  five  years,  with  the  ingpsiion 
exposure  pathway  partially  or  wholly  vvlhin 
the  State. 

b.  The  local  governments  that  a;e  located 
within  the  10-mile  piame  exposure  El'Z  of 
facility  selected  for  the  States  fuil-sc:j!p 
exercise  will  participate  ulo.ng  with  th.it 
facility  and  the  State  in  a  full-scale  exi'icise. 

c.  The  local  government  agencies,  when  not 
scheduled  to  participate  in  a  full-scile 
exercise,  will  exercise  as  a  minimum  its 
communications  and  warning  procedures  in 
conjunction  with  the  nucle.ir  facilities  aniuial 
exercise." 

Finally,  the  petitioner  states  that 
while  affected  local  governments  do  not 
question  the  need  for  appropriate  plans, 
exercises,  and  training,  they  have 
questioned  the  need  for  an  annual  full- 
scale  exercise. 

Dated  at  Washington,  DC.  the  2d  da\  of 
November  1982. 
Samuel ).  Chilk, 
Spcretary  of  the  Commission. 

|FR  Di)c  82-30B4S  Filed  Il-9-«2;  8:45  am| 
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FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Part  509a 
(No.  82-727] 

Removals,  Suspensions,  and 
Prohibitions  Where  a  Crime  Is  Charged 
or  Proven 

November  4, 1982. 

AGENCY:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Home  Loan  Bank 
Board  proposes  to  revise  its  rules  of 
practice  and  procedure  concerning 
expedited  hearings  to  administratively 
challenge  a  suspension  notice  or 
removal  order  affecting  participation  in 
the  affairs  of  an  insured  institution  by  a 
director,  officer,  or  other  person  charged 
with  or  convicted  of  certain  crimes.  The 


UMI 


Federal  Register  /  Vol.  47.  No.  218  /  Wednesday.  November  10.  1982   /  Proposed  Riil 


50919 


proposed  revisions  woii'd  (1)  c'arify  the 
powers  and  duties  of  the  hearing  officer. 
(2)  clarify  that  the  pers'-i.i  suhiect  to  the 
order  has  the  burden  of  proving  that 
grounds  exist  for  termination  or 
modification  of  the  order,  (3]  clarify  thril 
the  nature  of  the  publicity  concerning 
the  individual's  liidictment  is  a 
consideration  that  is  relevant  to  the 
decision  of  whether  the  order  should  be 
terminated  or  modified,  and  (4)  formally 
incorporate  certain  of  the  Boards  formal 
adjudicative  rules.  The  proposal  is 
intended  to  improve  processing  and 
eliminate  uncertainty  in  the  conduct  of 
these  hearings. 

OATE:  Comments  must  be  received  by 
jrii:ua"y  If).  1983. 

ADDRESS:  Srnd  comments  to  Director, 
iiii'L.r.aai.un  Services  Section.  Office  of 
Communications,  Federal  Home  Loan 
B-ink  Board,  1700  C,  Street,  N.W.. 
Washington.  D.C.  20,=i,52.  Comments  will 
be  available  for  public  inspection  at  this 
dddrpsH, 

FOR  FURTHER  INFORMATION  CONTACT: 

^:.  .i:;i  A-  Kcsenberg,  Atiornev.  Office  of 
!  '.T-r.u  Ci.-nsel  (2l)2-.-H77-<i958).  Federal 
,'i;i.'^;e  i,,;  ;n  F  i.i.k  Board,  at  the  above 

SUPPLEMENTARY  INFORMATION:  111 

0(  'cKer  19-^9  (44  FR  62478).  the  Board 
ddop'.ed  existi.ag  Part  5G9a  in 
i.n;  'lemerUlition  of  Section  111  of  the 
Financial  Institutions  Regulatory  and 
Interebt  Rate  Cont-ol  Act  of  1978 
!  FIRIRCA")  (Pub.  L.  No.  95-630,  Section 
l!!,92Stdt  3641.  3667  (1978)).  Section 
ill  of  FIRIRCA  was  enacted  in  response 
to  t^e  judicial  decision  in  Feinberg  v. 
Fedtfral  Deposit  InsLTance  Corporation. 
420  F.  Supp.  109  (D.D.C.  19-61.  wh;(  h 
held  ;!idt  the  Due  F^rocess  Clause  of  tht 
fifth  Amendment  to  the  United  States 
Constitution  requires  that  a  hearing  be 
available  to  a  person  who  is  the  subject 
of  a  suspension  notice  or  remo\  ;i!  ordiT 

Accorrlingly.  Section  IM  of  FiRIRCA 
amended  Section  5(d;{51  of  th.--  .'lOl.A 
and  Section  407(h)  of  the  NHA  so  as  t<. 
prov  ide  the  right  to  an  expedited 
hearing,  which  is  exempt  from  the 
Hi.ijudicative  pro\isions  of  the 
Ad.ministrative  Procedure  Aft  |.-i  l'  S  C. 
5:.4-.5,57). 

In  connection  ^^,ih  idp  appointment  of 
hearing  office.-s  foliowmg  the  issuance 
of  notices  of  SLi^pension.  it  ht<s  come  to 
the  Board's  attention  that  Part  509ii  may 
not  in  all  instances  provide  dear  rules 
concerning  the  powers  and  duties  of  the 
hear^-;g  officer,  e.g..  power  to  rule  on 
motions  and  duty  to  prepare  a 
recommended  deci!>ion  Moreover,  the 
powers  and  duties  set  forth  in  the 
.Administrative  Procedure  Act  (5  IJ.S.C 
.^57)  and  Part  509  are  not  applicable  to 
these  suspension  and  removal 


proceedings.  See  12  US  C.  1464(d)(7)(A) 
and  l-30(j)(l).  The  Board's  legal  staff 
has  reviewed  Pa.-t  509a  in  its  entirety 
and  recommended  the  addition  of 
'specific  rules  concerning  the  powers  and 
duties  of  the  hearing  officer  and 
procedural  rules  concerning  the  conduct 
of  the  hearing.  Upon  consideration  of 
these  suggestions,  the  Board  is 
proposing  to  revise  Part  509a  as  set  forth 
b^low. 

A  brief  description  of  each  of  the 
amendments  proposed  by  the  Board 
follows.  The  Board  solicits  and 
encourages  comments  regarding  the 
proposed  regulations. 

1.  Section  509a. 1.  This  section,  which 
sets  forth  the  scope  of  Part  509a,  is 
substantially  similar  to  existing  Section 
509a.l,  with  the  exception  of  a  technical 
correction  made  to  tfie  statutory 
citations. 

2.  Section  509a.2.  This  new  section 
defines  certain  terms  that  are  used 
frequently  in  Part  509a.  The  term 
"institution"  is  defined  to  include 

federally-chartered  associations, 
institution.s  the  accounts  of  which  are 
insured  by  the  FSLIC.  affiliate  service 
corporations,  and  savings  and  loan 
holding  companies  and  their 
subsidiaries.  Accordingly,  it  makes  clear 
that  where  statutory  grounds  exist,  the 
Board  m.uy  issue  a  suspension  notice  or 
removal  order  to  a  director,  officer,  or 
other  person  participating  in  the  conduct 
of  the  affairs  of  any  of  those  institutions. 
[See  12  U.S.C.  1464"(d)(2j(A).  (C), 
1730(E)(1).  (3)). 

3.  Section  509a.3.  This  section  sets 
forth  the  statutory  grounds  for  the 
Board's  issuance  of  suspension  notices 
and  removal  orders  pursuant  to  Section 
5(d)(5)  of  the  HOLA  and  Section  407(h) 
of  the  NHA. 

4.  Section  509a. 4.  This  section  is  new 
and  sets  forth  more  specific  structural 
requiremen's  for  suspension  notices  and 
removal  orders  than  are  currently 
provided  in  §  509a.2(a).  It  is  similar  to 

§  509.4  of  the  Board's  regulations,  which 
establishes  administrative  procedures 
for  notice  of  hearing  in  formal 
adjudicative  proceedings.  It  also  adopts 
the  service-of-process  rule  of  §  509.18. 

5.  Section  509a.5.  This  section  sets 
forth  the  procedure  for  obtaining  a 
hearing,  and  it  is  similar  to  existing 

§  509a. 2(b).  However,  it  requires  the 
petitioner  to  add'-ess  the  allegations  in 
the  notice  or  order  and  sets  forth  the 
statutory  deadline  for  filing. 

6.  Section  509a. 6.  This  section  is 
substantially  similar  to  existing  §  509a. 3. 

7.  Section  509a. 7.  This  section 
establishes  the  powers  of  the  presiding 
officer  and  sets  forth  rules  concerning 
the  conduct  of  the  hearing,  i.e..  the 
manner  in  which  evidence  and  argument 


may  be  presented  to  the  presiding 
officer.  It  provides  the  presiding  officer 
with  the  powers  furnished  to  officers 
presiding  over  formal  hearings  subject 
to  Part  509  of  this  Subchapter.  The  rules 
concerning  the  conduct  of  the  hearing 
are  substantially  similar  to  those 
provided  by  existing  §§  509a.3{d)  and 
509a  .4. 

8.  Section  509a.8.  This  section 
concerning  default  is  substantially 
similar  to  existing  §  509a.5. 

9.  Section  5090.9.  This  section  is  new, 
and  it  clarifies  that  the  presiding  officer 
may  exclude  irrelevant,  immaterial,  or 
unduly  repetitious  evidence.  This 
section  also  provides  that  all  matters 
officially  noticed  by  the  presiding  officer 
shall  appear  on  the  record. 

10. Section  509a.l0.  This  new  section 
clarifies  that  the  petitioner  has  the 
burden  of  making  a  prima  facie  case  for 
the  termination  or  modification  of  a 
suspension  notice  or  removal  order. 
Section  407(h)(2)  of  the  NHA  and 
Section  5(d)(5)(C)  of  the  HOLA  provide 
that  a  person  subject  to  a  suspension 
notice  or  removal  order  is  entitled  to  "an 
opportunity  to  appear  before  the 
(Corporation  or  the  Board]  to  show  that 
the  continued  ser\  ice  to  or  participation 

•  in  the  conduct  of  the  affairs  of  the 
institution  by  such  individual  does  not, 
or  is  not  likely  to,  pose  a  threat  to  the 
interests  of  the  instituliun's  depositors 
or  threaten  to  impair  public  confidence 
in  the  institution."  12  U.S.C.  1730(h)(2). 
1464(d)(5)(C)  (emphasis  added).  In  other 
words,  the  statutes  provide  that  the 
person  challergin^  a  suspension  notice 
or  removal  order  is  "to  show"  that  there 
at-e  grounds  for  terminating  or  modifying 
the  suspension  notice  or  removal  order. 
Accordingly,  a  person  seeking  such 
termination  or  modification  is  required 
to  make  a  prima  fnrie  case.  This  section 

•also  clarifies  that  the  burden  of  proof 
applicable  in  most  civil  proceedings,  i.e.. 
the  "preponderance  of  the  evidence" 
rule,  applies  as  well  to  these 
proceedings. 

11.  Section  509a.  71.  This  section, 
which  is  similar  to  existing  {  509a.6,  sets 
forth  the  co.nsiderations  that  are 
relevant  to  the  Board's  determination  in 
continuing,  terminating,  or  modifying  a 
suspension  notice  or  removal  ordefClt 
clarifies  that  the  Board  considers 
publicity  accorded  the  criminal 
indictment  and  trial  to  be  relevanL 

12.  Section  509a. 12.  This  section, 
which  is  similar  to  Section  8(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
557(b)).  sets  forth  the  obligation  of  the 
presiding  officer  to  provide  the  Board 
with  a  recommended  decision  and  a 
certified  record  within  30  days  after  oral 
argument  or  the  submission  of  writer 
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argument  where  oral  argument  is 
waived. 

13.  Section  509a.  13.  This  section 
concerns  the  Board's  final  decision  after 
receipt  of  the  recommended  decision. 
The  Board  would  be  required  to  issue  its 
decision  within  30  days  after  the 
recommended  decision  has  been 
certified  to  it.  Taking  info  account  the 
30-day  period  provided  to  the  presiding 
officer,  a  final  decision  would  be  issued 
within  60  days  of  the  hearing,  as 
required  by  statute. 

14.  Section  509a.  14.  This  new  section 
is  a  housekeeping  provision  that 
provides  for  incorporation  of  various 
formal  procedural  rules  found  in  Part 
509.  The  Board  expects  that 
incorporation  of  these  provisions,  which 
include  procedures  for  filing,  service, 
and  computation  of  time,  will  facilitate 
processing  and  ehminate  uncertainty. 

Regulatory  Flexibility 

The  Board  determines  that  the 
proposed  rules  will  not  have  a 
significant  economic  impact  on  small 
entities.  The  rules  do  not  have  general 
effect,  as  they  only  apply  to  individuals 
who  have  been  served  with  a 
suspension  notice  or  removal  order 
where  such  individuals  have  been 
charged  with  certain  crimes.  The  rules 
therefore  would  not  appear  to  be  of  a 
kind  that  raises  regulatory  flexibility 
considerations. 

List  of  Subjects  in  12  CFR  Part  509a 

Savings  and  loan  associations. 

Accordingly,  the  Board  hereby 
proposes  to  amend  Subchapter  A. 
Chapter  V  of  Title  12,  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  A— FEDERAL  HOME  LOAN 
BANK  BOARD 

Revise  Part  509a  as  follows: 

PART  509a— REMOVALS, 
SUSPENSIONS,  AND  PROHIBITIONS 
WHERE  A  CRIME  IS  CHARGED  OR 
PROVEN 


Sec 
509a.  1 
509a.2 
509a. 3 
509a, 4 


Scope. 
Definitions. 

Issuance  of  Notice  or  Order. 
Contents  and  service  of  the  Notice  or 
Order. 
509a. 5    Petition  for  heanr.g.  . 
Initiation  of  hearing.  ' 
Conduct  of  hearings. 
Default. 

Rules  of  evidence. 
Burden  of  persuasion 
Relevant  considerations 
Proposed  findings  and  conclusions 
and  recommended  decision. 
509a. 13    Decision  of  the  Board. 
509a. 14    Miscellaneous. 


509a.6 
509a. 7 
509a. 8 
509a. 9 
509a.l0 
509a. 11 
509a.l2 


Authority:  12  U.S.C.  1437,  1464,  1725.  1726, 
1730.  1731;  Reorganization  Plan  No.  3  of  1947, 
12  FR  4981.  3  CFR  1943-«  Comp..  p.  1071. 

§  509a.  1    Scope. 

The  rules  in  this  part  apply  to 
hearings,  which  are  exempt  from  the 
adjudicative  provisions  of  the 
Administrative  Procedure  Act,  afforded 
to  any  officer,  director,  or  other  person 
participating  in  the  conduct  of  the 
affairs  of  an  insured  institution,  affiliate 
service  corporation,  savings  and  loan 
holding  company,  or  subsidiary  of  such 
a  holding  company,  where  such  person 
has  been  suspended  or  removed  from 
office  or  prohibited  from  further 
participating  in  the  affairs  of  one  of  the 
aforementioned  entities  by  a  Notice  or 
Order  served  by  the  Board  upon  the 
grounds  set  forth  in  Section  5(d)(5)  of  the 
Home  Owners'  Loan  Act  (12  U.S.C. 
1464(d)(5))  or  Section  407(h)  of  the 
National  Housing  Act  (12  U.S.C. 
1730(h)). 

§  509a.2    Definitions. 

.As  used  in  this  part — 

(a)  The  term  "Board"  means  the 
Federal  Home  Loan  Bank  Board,  or, 
where  appropriate,  the  Federal  Savings 
and  Loan  Insurance  Corporation. 

(b)  The  term  "Secretary"  means  the 
Secretary  to  the  Federal  Home  Loan 
Bank  Board  and  any  Assistant  or  Acting 
Secretary  to  the  Board. 

(c)  The  term  "Notice"  means  a  Notice 
of  Suspension  or  Notice  of  Prohibitioij 
issued  by  the  Board  pursuant  to  Section 
5(d)(5)  of  the  Home  Owners'  Loan  Act  or 
Section  407(h)  of  the  National  Housing 
Act. 

(d)  The  term  "Order"  means  an  Order 
of  Removal  or  Order  of  Prohibition 
issued  by  the  Board  pursuant  to  Section 
5(d)(5)  of  the  Home  Owners'  Loan  Act  or 
Section  40''(h)  of  the  National  Housing 
Act. 

(e)  The  term  "institution"  means  a 
Federally-chartered  association  within 
the  meaning  of  Section  2(d)  of  the  Home 
Owners'  Loan  Act,  an  institution  whose 
accounts  are  insured  by  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("insured  institution") 
within  the  meaning  of  Section  401(a)  of 
the  National  Housing  Act,  an  affiliate 
service  corporation  within  the  meaning 
of  Section  5(d)(2J(C)  of  the  Home 
Owners  Loan  Act  and  Section  407(e)(3) 
of  the  National  Housing  Act,  a  savings 
and  loan  holding  company  within  the 
meaning  of  Section  408(a)(1)(D)  of  the 
National  Housing  Act,  and  a  subsidiary 
of  a  savings  and  loan  holding  company 
(other  than  an  insured  institution)  within 
the  meaning  of  Section  408(a)(1)(H)  of 
the  National  Housing  Act, 


(f)  The  term  "subject  individual" 
means  a  person  served  with  a  Notice  or 
Order. 

(g)  The  term  "i)etitioner"  means  a 
subject  individual  who  has  filed  a 
petition  for  informal  hearing  under  this 
Part. 

§  509a.^    Issuance  of  Notice  or  Order. 

(a)  The  Board  may  issue  and  serve  a 
Notice  upon  an  officer,  director,  or  other 
person  participating  in  the  affairs  of  an 
institution,  where  the  individual  is 
charged  in  any  information,  indictment, 
or  complaint  authorized  by  a  United 
States  Attorney  with  the  commission  of 
or  participation  in  a  crime  involving 
dishonesty  or  breach  of  trust  that  is 
punishable  by  imprisonment  for  a  term 
exceeding  one  year  under  State  or 
Federal  law,  if  the  Board  is  of  the 
opinion  that  continued  service  or 
participation  by  the  individual  may  pose 
a  threat  to  the  interests  of  the 
institution's  depositors  or  may  threaten 
to  impair  public  confidence  in  the 
institution. 

(b)  The  Board  may  issue  and  serve  an 
Order  upon  a  subject  individual  against 
whom  a  judgment  of  conviction,  with 
respect  to  the  aforementioned  crime,  has 
been  rendered,  where  such  judgment  is 
not  subject  to  further  appellate  review, 
and  the  Board  is  of  the  opinion  that 
continued  service  or  participation  by  the 
subject  individual  may  pose  a  threat  to 
the  interests  of  the  institution's 
depositors  or  may  threaten  to  impair 
public  confidence  in  the  institution. 

§  509a.4    Contents  and  service  of  the 
Notice  or  Order. 

(a)  The  Notice  or  Order  shall  set  forth 
the  basis  and  facts  in  support  of  the 
Board's  issuance  of  such  Notice  or 
Order,  and  shall  inform  the  subject 
individual  of  his  right  to  a  hearing,  in 
accordance  with  this  Part,  for  the 
purpose  of  determining  whether  the 
Notice  or  Order  should  be  continued, 
terminated,  or  otherwise  modified. 

(b)  The  Secretary  shall  serve  a  copy  of 
the  Notice  or  Order  upon  the  subject 
individual  and  the  related  institution  in 
the  manner  set  forth  in  §  509.18  of  this 
subchapter. 

(c)  Upon  receipt  of  the  Notice  or 
Order,  the  subject  individual  shall 
immediately  comply  with  the 
requirements  thereof 

§  S09a.5    Petition  for  hearing. 

(a)  To  obtain  a  hearing,  the  subject 
individual  must  file  two  copies  of  a 
petition  with  the  Secretary  within  30 
days  of  being  served  with  the  Notice. 

(b)  The  petition  filed  under  this 
section  shall  admit  or  deny  specifically 
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each  allegation  in  the  Notice  or  Order, 
unless  the  petitioner  is  without 
knowledge  or  information,  in  which  case 
the  petition  shall  so  state  and  the 
statement  shall  have  the  effect  of  a 
denial.  Any  allegation  not  denied  shall 
be  deemed  to  be  admitted.  When  a 
petitioner  intends  in  good  faith  to  deny 
only  a  part  of  or  to  qualify  an  allegation, 
he  shall  specify  so  much  of  it  as  is  true 
and  shall  deny  only  the  remainder. 

(c)  The  petition  shall  state  whether 
the  petitioner  is  requesting  termination 
or  modification  of  the  Notice  or  Order. 
and  shall  state  with  particularity  how 
the  petitioner  intends  to  show  that  his 
continued  spr\ice  to  or  participati(jn  in 
the  conduLt  of  the  affnirs  of  the 
institution  would  not,  or  is  not  likely  to. 
pose  a  threat  to  the  interests  of  the 
institution's  depositors  or  to  impair 
public  confidence  in  the  institution. 

§  509a.6     Initiation  of  hearing. 

(a)  Within  10  days  of  the  filing  of  a 
petition  for  hearing,  the  Board  shail 
notify  the  petitioner  of  the  time  and 
place  fixed  for  hearing,  and  it  shall 
designate  one  or  more  agency 
employees  to  serve  as  presiding  officer. 

(b)  The  hearing  shall  be  scheduled  to 
be  held  no  later  than  30  days  from  the 
date  the  petition  was  fih^d.  unless  the 
time  is  extended  at  the  request  of  the 
petitioner. 

(c)  A  petitioner  may  appear 
personally  or  through  counsel,  but  if 
represented  bv  counsel,  said  counsel  is 
required  to  comply  with  §  509.3  of  this 
subchapter. 

(d)  A  rppresentative(s)  of  the  Board's 
Office  of  General  Counsel  disc  may 
attend  the  hearing  and  participate 
therein  as  a  party. 

§  509a. 7     Conduct  of  hediings. 

(d)  Hearings  provided  by  this  section 
are  not  subject  to  the  adjudicative 
provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  554-55").  The 
presiding  officer  is,  how..'vpr.  authorized 
to  exercise  all  of  the  powers  eniimerated 
in  §  509.6  of  this  subchapter. 

(b)  Witnesses  may  be  presented, 
v.ithin  time  limits  specified  by  the 
presiding  officer,  provided  that  at  least 
10  days  prior  to  the  hearing  date,  the 
party  presenting  the  wi;a£,sses  furnishes 
liie  presiding  officer  and  the  opposing 
party  w.lh  a  list  of  suoh  witnesses  and  a 
sum.mary  of  the  proposed  testimony. 
However,  th>T  requirem.^nt  for  furnishing 
such  a  witness  list  and  summary  of 
testimony  shall  not  apply  to  the 
presentation  of  rebuttal  witnesses.  The 
presiding  officer  may  ask  questions  of 
any  witness,  and  each  party  sholl  have 
an  opportunity  to  cross-examine  any 
witness  presented  by  an  opposing  party. 


(c)  Upon  the  request  of  either  the 
petitioner  or  a  representative  of  the 
Office  of  General  Counsel,  the  record 
shall  remain  open  for  a  period  of  5 
business  days  following  the  hearing, 
during  which  time  the  parties  may  make 
any  additional  submissions  for  the 
record.  Thereafter,  the  record  shall  be 
closed. 

(d)  Following  the  introduction  of  d!l 
evidence,  the  petitioner  and  the 
representative  of  the  Office  of  Genera! 
Counsel  shall  ha\e  an  opportuni;\'  for 
oral  argument:  however,  the  parties  may 
jointly  waive  the  right  to  oral  argument, 
and,  in  lieu  thereof,  elect  to  s-'bmif 
written  argument. 

(e)  All  oral  testimony  and  oial 
argument  shall  be  recorded,  and 
transcripts  made  available  to  the 
petitioner  upon  payment  of  the  cost 
thereof,  A  copy  of  the  transcript  shall  be 
sent  directly  to  the  presiding  officer, 
who  shall  have  authority  to  correct  the 
record. 

[i]  The  par.ies  may,  in  writing,  jointly 
waive  an  oral  hearing  and  instead  elect 
a  hearing  upon  a  written  record  in  which 
all  evidence  and  argument  would  be 
submitted  to  the  presiding  officer  in 
documentary  form  and  statements  of 
individuals  would  be  made  by  affidavit. 

;;  sC9a.8     Default. 

If  the  subject  individual  fails  to  file  a ' 
petition  for  a  hearing,  or  fails  to  appear 
at  a  hearing,  either  in  person  or  by 
olloiney,  or  fails  to  submit  a  written 
argument  where  oral  argument  has  been 
waived  pursuant  to  §  509a.7(c)  or  (f)  of 
this  Part,  the  Notice  shall  remain  in 
effect  until  the  information,  indictment, 
or  complaint  is  finally  disposed  of  and 
the  Qfder  shall  remain  in  effect  until 
terminated  by  the  Board. 

;  503a. 9     Riiles  of  r  v  Je-ce. 

(a)  Formal  rules  of  evidence  shall  not 
apply  to  the  hearing,  but  the  presiding 
officer  may  limit  the  introduction  of 
irrelevant,  immaterial,  or  unduly 
repetitious  evidence. 

(b)  All  matters  officially  noticed  by 
the  presiding  officer  shall  appear  on  the 
record. 

S5G9a.10     Burden  ot  persuasion. 

The  petitioner  has  the  burden  of  • 
showing,  by  a  preponderance  of  the 
evidence,  that  his  or  her  continued 

service  to  or  participation  in  the  conduct 
of  the  affairs  of  the  in'^titution  does  not. 
or  is  not  likely  to,  pose  a  threat  to  the 
interests  of  the  institution's  depositors 
or  thre.iten  to  impair  public  confidence 
in  the  institution 


to. 


§  509a.11     RHevant  conskterations. 

(a)  In  determining  whether  the 
petitioner  has  shown  that  his  or  her 
(ontmued  service  to  or  participation 
the  conduct  of  the  affairs  of  the 
institution  would  not,  or  is  not  like!; 
pose  a  threat  to  the  interests  of  the 
institution's  depositors  or  thre.iten  to 
impair  public  confidence  in  the 
institution,  in  order  to  decide  whether 
the  Notice  orOrder  should  be  continued, 
terminated,  or  otherwise  modified,  the 
Board  will  consider:  (1)  The  nature  and 
extent  of  the  petitioner's  participation  in 
the  affairs  of  the  institution:  (2)  the 
nature  of  the  offense  with  which  the 
petitioner  has  been  charged;  (3)  the 
extent  of  the  publicity  accorded  the 
indictment  and  trial;  and  (4)  such  other 
relevant  factors  as  may  be  entered  on 
the  record. 

(b)  When  considering  a  request  for  the 
termination  or  modification  of  a  Notice, 
the  Board  will  not  consider  the  ultimate 
guilt  or  innocence  of  the  petitioner  with 
respect  to  the  criminal  charge  thai  is 
outstanding. 

(c)  When  considering  a  request  for  the 
termination  or  modification  of  an  Order 
which  has  been  issued  following  a  final 
judgment  of  conviction  against  a  subject 
individual,  the  Board  will  not 
collaterally  review  such  final  judgmeni 
^iAB^iction. 

^' 5093.12     Proposed  f.ndir.gs  ar^: 
conclusions  and  recommended  dccts-on. 

(a)  Within  30  days  after  completion  of 
oral  argument  or  the  submission  of 
written  argument  where  oral  argument 
has  been  waived,  the  presiding  officer 
shall  file  with  the  Secretary  and  certify 
to  the  Board  for  decision  the  entire 
record  of  the  hearing,  which  shall 
include  a  recommended  decision,  the 
Notice  or  Order,  and  all  other 
documents  filed  in  connection  with  the 
hearing.  * 

(b)  The  recommended  decision  shall 
contain; 

(1)  A  statement  of  the  issue(s} 
presented, 

,.  (2)  A  statementof  findings  and 
conclusions,  and  the  reasons  or  basis 
therefor,  on  all  material  issues  cf  fact, 
law.  or  discretion  presented  on  the 
record,  and 

(3)  An  appropriate  recommendation 
as  to  whether  the  suspension,  removal, 
or  prohibition  should  be  continued. 
modified,  or  terminated. 

J  509a.  13     Decision  of  the  Board. 

'  (a)  Within  30  days  after  the 
recommended  decision  has  been 
certified  to  the  Board,  the  Board  shall 
issue  a  final  decision. 
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(b|  The  Board's  final  decision,  if 
ddverse  to  the  petitioner,  shall  contain  a 
statement  of  the  basis  therefor.  The 
Board  shall  be  deemed  to  have  satisfied 
this  requirement  where  it  adopts  a 
recommended  decision  by  a  resolution 
that  sets  forth  the  basis  for  such 
ddoption. 

(c)  The  Secretary  shall  serve  upon  the 
petitioner  and  the  representative  of  the 
Office  of  General  Counsel  a  copy  of  the 
Board's  final  decision  and  the  related 
rHi^ommended  decision. 

$  509a.  14    Miscellaneous. 

The  provisions  of  §§  509.17,  509.18. 
309.20.  509.21,  and  509.22  of  this 
subchapter  shall  apply  to  proceedings 
under  this  part. 

By  t.he  Federal  Home  Loan  Bank  Board 
John  M.  Buckley.  Jr.. 

\c('rd  Secretary. 

BJUJMQ  COOC  (TW-OI-M 


FEDERAL  TRADE  COMMISSION 

16CFRPart13  . 

(File  No.  802  3220) 

Southern  Maryland  Credit  Bureau,  Inc.; 
Proposed  Consent  Agreement  witti 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission 
ACTION:  Proposed  Consent  Agreement 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unf-iir  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require  a 
LdPlata.  Md.  consumer  credit  reporting 
agency  to  cease,  among  other  things, 
■failing  'o  require  customers,  such  as 
private  investigative  agencies, 
detectives  or  attorneys,  who  do  not 
extend  credit  as  part  of  their  normal 
business,  to  certify  the  purpose  for 
which  credit  information  is  sought:  that 
use  of  the  information  will  be  restricted 
to  that  purpose;  and  that  the  customer 
understands  that  anyone  obtaining 
credit  information  under  false  pretenses 
is  subject  to  a  fine  and/or  imprisonment 
und'fr  federal  law.  The  credit  bureau 
would  be  further  required  to  compile  a 
list  of  detectives  and  attorneys  from  the 
yellow  pages  of  the  telephone  book  in 
the  area  where  the  requesting  party 
does  business,  and  consult  the  list  to 
determine  whether  certification  must  be 
provided.  Additionally,  the  firm  would 
have  to  require  prospective  customers  to 
identify  themselves  and  comply  with 
certification  requirements;  and  to 
withhold  credit  reports  from  parties  if 


has  reason  to  believe  would  use  the 

inf  rmation  for  improper  purposes. 

DATE:  Comments  must  be  received  on  or 

before  January  10.  1983. 

ADDRESS:  Comments  should  be  directed 

til  FTC/S.  Office  of  the  Secretary. 

Washington.  D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

nr:/PD,  Chd.'-;\n  |.  Du.-,s.  VV.ishington. 

n  r;  jnswx  (202)  r-j^-iirs. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721,  15  U.S.C. 
46  and  §  2.34  of  the  Com.Tiission's  Rules 
of  Practice  (16  CFR  2.:>41,  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  and  an  explanation 
thereof,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  arid  wil!  be 
available  for  inspection  and  copying  at 
its  principal  office  in  accordance  with 
§  4.9(b)(14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9{bj(14)). 

List  of  Subjects  in  16  CFR  Part  13 

Consumer  credit  reports. 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

In  the  matter  of  Southern  Maryland 
C'rpdit  Bureau.  Inc..  a  corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Southern 
Man,'land  Credit  Bureau,  Inc.,  a 
corporation,  hereinafter  referred  to  as 
"proposed  respondent '  or  "respondent," 
and  it  now  appearing  that  the  proposed 
respondent  is  willing  to  enter  into  an 
agreement  containing  an  order  not  to 
engage  in  acts  and  practices  being 
investigated. 

Is  is  hereby  ag.'eed  by  and  between 
proposed  respondent  (by  its  duly 
authorized  officer.  Thomas  W.  Carroll, 
f'n  sident-Ceneral  Manager),  its 
cittiirnpy.  and  co'jnsfl  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Maryland  with 
Its  sole  office  and  place  of  business 
located  at  211  .North  US.  Route  301,  P.O. 
Box  220.  LaPlata.  Maryland  20646. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  the  complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 


statement  of  findings  of  fact  and 
conclusions  of  law:  and 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  orde;r  entered  pursuant  tci 
this  agreement. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  the  complaint  contemplated  thereby. 
will  be  placed  on  the  public  record  for  a 
period  of  sixty  days,  and  information  in 
respect  thereto  will  be  publicly  released. 
The  Commission  then  may  either 
withdraw  its  acceptance  of  th's 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as 
alleged  in  the  attached  draft  of  the 
complaint. 

6.  This  aRrecniPMl  contemplates  that,  if 
it  accepted  by  the  Commission,  and  if 
such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  proposed 
respondent,  (1)  issue  the  draft  of 
complaint  here  attached  and  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orde-s.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S.  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to-order  to 
proposed  respondents  address  as  stated 
in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
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that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  ii  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  fier.omes 
final. 

Order 

Definitions:  For  the  purpcsc  of  (his 
order  the  terms  "consumer."  "ronsimuT 
report."  and  "consumer  reportiny 
agency"  are  defined  as  set  forth  in 
Section  603  of  the  Fair  Credit  Reporting 
Act,  Public  Law  91-51)8.  15  U.S.C.  1681a 
(1976). 

it  is  ordered  that  Southern  Maryland 
Credit  Bureau.  Inc..  a  corporation,  its 
successors,  assigns,  officers,  agents. 
representatives,  and  employees,  shall 
forthwr'ith  cease  and  desist  from  failing 
to  maintain  reasonable  procedures 
r(>quired  by  Section  fViTfaj  nf  the  Fair 
Credit  Reporting  Act  des:gned  to  limit 
the  furnishing  of  consumer  reports  to  the 
purposes  specified  under  Section  804  of 
the  Fair  Credit  Repor'mg  .'\ct. 

Such  procedures  shall  include  but  urn 
not  limited  to  those  set  forth  below. 

Respondent  shall  cease  anri  desist 
from: 

1.  Failing  to  require  any  user  ,surh  as  a 
private  investigative  agency  or 
detective,  who  does  not,  in  the  ordinary 
course  of  business,  regularly  extend 
credit  or  insurance  for  personal,  family, 
or  household  use,  to  certify  either  in 
writing  at  the  time  of  each  request  or 
orally  at  the  time  of  the  request, 
confirming  in  writing  within  ten 
business  days  after  each  oral  request: 

(a)  The  specific  purpose  or  purposes 
for  which  the  reports  are  sought: 

(b)  That  the  information  will  be  used 
for  no  other  purposes;  and 

(c)  That  the  user  understands  ih.it 
Federal  law  provides  that  a  person  who 
obtains  information  from  a  consumer 
reporting  agency  under  false  pretenses 
shall  be  fined  not  more  than  SS.CHK)  or 
imprison;'d  not  more  than  one  year  or 
both. 

2.  Failing  to  consult  a  listing  ol  all 
detectives,  private  investigative 
agencies,  and  attorneys  found  in  the 
current  yellow  pages  of  the  telephone 
book  of  the  area  where  the  user 
conducts  business  or  a  similar  listing  of 
detectives,  private  investigative 
agencies  and  attorneys,  to  determine 
whether  a  user  should  comply  with  the 
requirements  of  paragraph  1. 

3.  Failing  to  require  all  prospective 
users  of  information  to  identify 
themselves,  and  certify  the  purposes  for 
which  the  information  is  sought  and  that 


the  information  will  be  used  for  no  other 
purpose. 

4.  Furn.'^hing  a  consumer  report  to  any 
person  if  the  respondent  has  reasonable 
grounds  for  believing  that  the  consumer 
report  will  riot  be  used  for  a  purpose 
listed  in  Section  604. 

It  is  further  ordered  that  the 
respondent  herein  shall,  within  sixty 
(60)  days  after  service  upon  it  of  this 
order,  file  with  the  Commission  a  report, 
in  writing,  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
I  omplied  w'th  this  order. 

It  IS  f.irthKr  orda'ed  that  respondent 
notify  the  Commission  at  least  thirty  (30) 
days  prior  to  any  proposed  change  in 
the  coiporate  structure  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries  or  any  other  change  in 
the  corporation  which  may  affect 
comliance  obligations  arising  out  of  this 
order. 

It  is  further  ordered  that  the 
^respondent  shall  forthw  ith  distribute  a 
copy  of  this  order  to  each  of  its  offices, 
agents,  representatives  and  employees. 

.Anah  sis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
•  iccepted  an  agreement  to  a  proposed 
consent  order  from  Southern  Maryland 
Credit  Bureau,  Inc. 

The  proposed  conacnt  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  wheiher  it  would 
withdraw  from  the  agrci-ment  or  make 
final  the  agreement's  proposed  order. 

Respondent  is  a  cr«:;JiJ  i)ureau  which 
assemljles  information  bear;r.}i  on 
consumers'  creditworihiness.  c-edit 
standing,  and  credit  capacity  for  the 
purpose  of  furnishing  consumer  reports 
to  creditors  and  other  users.  It  is 
therefore  a  consumer  reporting  agency 
<ind  is  required  to  coi-.iply  with  the  Fair 
Credit  Reporting  .Ad. 

The  first  section  of  the  complaint 
accompanying  the  order  alleges  that  the 
credit  bureau  violated  Section  607(a)  of 
the  Fair  Credit  Reporting  Act  by  failing 
to  ask  a  substantial  number  of  its 
current  customers  to  certify  the  reasons 
why  they  wanted  credit  reports  and  to 
state  that  the  reports  would  be  used  for 
no  other  purpose.  The  compiainl  alleges 
the  credit  bureau  also  failed  to  make 
reasonable  efforts  to  verify  the  identity 
of  its  customers  and  the  uses  to  which 
prospective  customers  certified. 


The^econd  section  of  the  compiainl 
alleges  that  the  cred.i  bureau  provided 
reports  to  one  or  more  private 
investigators  who  do  not  extend  credit 
as  part  of  their  normal  business.  The 
complaint  alleges  that,  through 
investigation,  the  bureau  would  have 
had  a  reasonable  basis  for  believmg  thai 
such  investigators  might  not  have  had 
permissible  purposes  for  receiviiig  credit 
reports.  The  complaint  also  alleges  that 
the  credit  bureau  provided  reports  to 
one  or  more  private  investigators 
without  obtaining  any  statement  as  to 
the  purposes  for  which  consumer  reports 
were  sought  and  that  the  reports  would 
be  used  for  no  other  purpose,  finally,  the 
complaint  alleges  that  in  a  number  of 
cases  respondent  provided  reports  to  a 
private  in\  estigative  agency  which 
obtained  those  reports  as  part  of  its 
investigations  of  individuals  in 
connection  with  divorce  cases,  child 
custody  proceedings,  personal  injury 
litigation,  or  other  circumstances  where 
furnishing  consumer  reports  is 
impermissible  under  the  Fair  Credit 
Reporting  Act.  • 

The  agreement  containing  the  consent 
order  to  cease  and  desist  provides  as 
follows:  The  credit  bureau  will  require 
certain  customers  such  as  private 
investigators,  who  do  not  regularly 
extend  credit  or  insurance  for  personal. 
family,  or  household  use.  to  certify  their 
purposes  for  obtaining  reports  about 
individuals  at  the  time  of  each  request. 
They  will  cgtiify  their  purposes  either  in 
writing  at  the  time  of  a  request  or  orally 
at  the  time  of  the  request,  but  they  will 
provide  a  written  confirmation  of  an 
oral  request  within  10  days.  The 
certification  will  state  the  purpose  for 
which  the  report  is  sought,  that  the 
information  will  be  used  for  no  other 
purpose,  and  that  the  customer 
understands  that  a- person  who  obtains 
information  from  a  consumer  reporting 
agency  under  false  pretenses  can,  under 
federal  law,  be  imprisoned  or  fined.  In 
addition,  in  the  future,  the  credit  bureau 
will  consult  a  listing  of  all  detectives 
and  attorneys  found  in  the  current 
yellow  pages  of  the  telephone  book  of 
the  area  where  a  client  conducts 
business  or  a  similar  listing  of  detectives 
and  attorneys,  to  determine  whether  the 
customer  should  supply  the 
certifications  described  above. 

Finally,  the  credit  bureau  will  require 
everyone  seeking  to  obtain  credit 
reports  to  identify  themselves  and  to 
certify  their  purposes  for  obtaining  the 
information  and  that  the  information 
will  be  used  for  no  other  purpose.  The 
credit  bureau  will  refuse  to  supply  a 
consumer  report  to  any  person  if  it  has 
reasonable  grounds  for  believing  ih.ii 
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the  report  will  not  be  used  for  a 
permissible  purpose. 

The  respondent  must  file  a  report  with 
the  Commission  stating  the  manner  in 
which  it  has  complied  with  the  order.  It 
will  file  this  report  within  sixty  (60)  days 
after  service  upon  it  of  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  containing  the  proposed 
order  or  to  modify  in  any  way  its  terms 
Carol  M.  Thomas. 
Secretary. 

BIUJMG  CODE  STW-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

t7CFR  Part  270 

(Release  No.  IC-12679.  FUe  No.  S7-944) 

Exemption  From  All  Provisions  of  the 
Investment  Company  Act  of  1940  for 
Certain  Finance  Subsidiaries  of  United 
States  and  Foreign  Private  Issuers 

Correction 

In  FR  Doc.  82-26631,  beginning  on 
page  42578.  on  Tuesday.  September  28. 
1982.  make  the  following  changes: 

1.  On  page  42578.  in  the  third  column, 
in  footnote  1.  in  the  twelfth  line,  "US." 
should  read 

U  S  corporatioas  deriving  less  than  JO 
ppr-cent  of  their  income  from  U.S.", 

2.  On  page  42579,  in  the  second 
column,  in  the  fifth  line  from  the  top. 
"US.  securities"  should  read  "U.S. 
subsidiaries". 

3.  Also  on  page  42579,  in  the  second 
column,  in  footnote  7,  in  the  sixth  line 
"supplies"  should  read  "suppliers". 

4.  On  page  42583.  in  the  first  column, 
in  §  270.6c-l(b)(l),  in  the  eighth  line, "or 
payment"  should  read  "of  payment". 

5.  Also  on  page  42583,  in  the  second 
column,  after  the  authority,  insert 
"Dated:  September  22, 1982." 

BtUJNG  CODE  ISOS-OI-H 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  51 
(LF- 34-82] 

Definition  of  Property  for  Purposes  of 
the  Windfall  Profit  Tax;  Proposed 
Rulemaking 

agency:  Internal  Revenue  Service. 
Treasury-. 


action:  Proposed  rulemaking  by  cross- 
reference  to  temporary  regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
portion  of  this  Federal  Register,  the 

Intfrnal  Rev.enue  Service  is  issuing 
temporary  excise  tax  regulations 
relating  to  the  definitioruof  "property" 
for  purposes  of  the  windfall  profit  tax. 
The  text  of  those  temporary  regulations 
also  serves  as  the  comment  document 
for  this  proposed  rulemaking. 
DATES:  Written  comm.ents  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  [anuary  10.  1983, 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Interna!  Revenue,  Attention  CC:LR:T 
(LR-34-82),  Washington,  D.C.  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  W.  Charnas  of  t.Ke  Legislation 
and  Regulations  Division,  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  1111  Constitution  Avenue 
N  W..  Washington.  DC.  20224 
(Atfention:  CC:I,R:T1  (202-566-3297). 
SUPPLEMENTARY  INFORMATION:  The 
temporary  regulations  in  the  Rules  and 
Regulations  portion  of  th;s  issue  of  the 
Federal  Register  am.er.d  part  150  of  title 
26  (it  the  Code  of  Federal  Regulations, 
1  he  proposed  amendment  of  final 
regulations,  based  on  the  temporary 
regulations,  would  amend  26  CFR  Part 
51,  For  the  text  of  the  temporary 
regulations,  see  FR  Doc.  82-30899  (T.D 
78461.  The  preamble  to  the  tem.porary 
regulcitions  explains  the  rules  being 
proposed. 

The  proposed  amendment  reserves  for 
subsequent  publication  the  rules  relating 
to  the  recognition  of  separate  properties 
which  are  subject  to  a  single  right  to 
produce.  It  is  anticipated  that  the  rules 
to  be  provided  will  generally  follow  the 
rules  set  forth  in  FTA  Rul.  1977-1,  42  FR 
3682  (1977),  and  FKA  Rul.  1977-2,  42  FR 
4409  (IP"").  Comments  are  invited  on 
whether  these/ules  should  be  modified 
fur  purposes  of  the  windfall  profit  tax. 
These  regulations  are  proposed  to  be 
issued  under  the  authority  of  Code 
sections  499"(b)  and  7805 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  m.ajor  rule  as 
defined  in  F.xecutive  Order  12291. 
Accordingly,  a  Regulatory  Impact 
Analysis  is  not  required. 

Although  this  document  is  a  notice  of 
proposed  rulemaking  that  solicits  public 
comment,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  US.C.  553  do  not 


apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory'  Flexibility  Act 
(5U.S.C.  chapter6). 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Douglas  W  Charnas  of 
the  Legislation  and  Regulations  Division 
of  the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  n'.atters  of 
substance  and  style 

Comments  and  Requests  for  a  PubKc 
Hearing 

Before  adoption  of  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  6  copies)  to  the 
Commissioner  of  Internal  Revenue.  All 
comments  will  be  available  for  pLblic 
inspection  and  copying  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  time  and  place  will  be 
published  in  the  Federal  Register. 
Roscoe  L.  Egger,  jr., 
Commissioner  of  Internal  Revenue. 

[IK  Dmi    ii2 -Imr  l-iii^d  ll-.S  J1J  J  .mptnl 
BILLING  COOE  4e30-01-«l 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  225,  225a 

Intent  to  Revise  Regulations 
Governing  ttie  Sale  of  Royalty-in-Kind 
Crude;  Request  for  Comments 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  intent  to  revise 
regulations:  request  for  comm.ents. 

SUMMARY:  Because  those  U.S.  rrvalty  oil 
contracts  issued  in  1980  will  expire  in 
mid-1983,  MMS  intends  to  proceed  next 
year  with  a  new  sale  offering  of  royalty 
crude  oil.  But,  before  advertising  that 
offering  to  the  public  in  October  1983. 
MMS  wishes  to  revise  pertinent 
regulations  so  as  to  simplify  and 
streamline  the  Federal  Governments 
process  for  selling  its  royalty  crude. 
MMS,  therefore,  solicits  suggestions 
from  those  interested  in  the  royalty  oil 
program  in  order  to:  (1)  Ease  the  burden" 
on  producers  and  eligible  refiners,  and 
(2)  improve  the  Federal  Government's 
administration  of  the  program. 


l.J  M  I 
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DATES:  Written  comments  specific  to  the 
existing  regulations  must  be  received  no 
later  than  January  10,  1983. 
ADDRESSFS:  Writ'on  comments  m<^v  be 
m-jiiod  or  delivered  to  Mr.  Orie  L  Kelm 
Deputy  AssociaJe  Director  for  Royalty 
Management,  Minerals  Management 
Service— MS660,  1220.3  Sunrise  Valley 
Drive.  Room  RA218  (USGS  NaSional 
Center).  Reston.  VA  220H1. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  One  L.  Kelm.  I  •(*.)!  Hr.4»-7:il!  (Fl'S 
928-75111. 

SUPPLEMENTARY  INFORMATION:  Kxisl  ng 
regulations  (30  CFR  farts  2J.b  and  225a) 
consist  of  sometimes  conflirliiig  or 
overlapping  requirements.  To  eliminate 
these  conflicts,  MMS  intends  to  simplify 
and  clarify  its  policy  so  that  uniform 
procedures  can  prevail  for  offering  and 
allotting,  then  selling  royalty  crude, 
whether  from  onshore  or  offshore 
Federal  leases.  MMS  is  also  interested 
in  ways  to  streamline  the  application 
process  for  potential  purch.isers.  to  pro 
rate  quantities  of  crude  equitably  and 
rapidly,  and  then  to  efficiently  sell 
royalty  crude  at  fair  market  value.  To 
the  extent  that  existing  law  permits. 
MMS  proposes  also  to  minimize 
reporting  requirements  for  nidus, -v  and 
to  improve  the  efficiency  of  the  bil'i.ng 
and  collection  process.  Any  comments 
on  im.proving  the  royalty  crude 
allocation,  rate,  and  administration 
process  will  be  considered  in  the 
changes  M.MS  is  proposing. 

Any  revised  operational  procedures 
will  also  be  made  compatible  with  the 
computer-assisted  financial  and  auditing 
systems  currently  being  developed  by 
M.MS  for  royally  man.igement. 

List  of  Subjects  in  30  CFR  Parts  225. 
225a 

Administrative  practice  and 
procedure,  Minerals  royalties,  Pet-olciim 
allocation.  Royalty-in-kind  crude  oil 
sales. 

Dated;  .November  8.  l'iH2. 
Robert  E.  Botdt. 

A  ssociate  Director  for  Royalty  Mana^enuint, 
Minerals  Management  Service. 

IKK  11.1..  M-.11i»)l  Kil..(i  ll-«-«2  ft^.Sani) 
BILUNG  CODE  4310-MR-M 


VETERANS  ADMINISTRATION 
38  9FR  Part  21 

Veterans  Education;  Additional 
Eligibility  Period 

agency:  Veterans  Administration. 
action:  Proposed  regulations. 


SUMMARY:  On  April  20,  1982,  on  pages 
1679"  through  16799.  the  VA  issued  a 


proposal  to  implement  some  of  the 
provisions  of  the  Veterans'  Health  Care, 
Training  and  Small  Business  Loan  Act  of 
1981.  The  recently  enacted  Veterans' 
Compensation,  Education  and 
Employment  Amendments  of  1982 
contains  a  section  which  supersedes  a 
portion  of  the  Veterans'  Health  Care, 
Training  and  Small  Business  Loan  Act  of 
1981  whi'.h  the  proposed  regulations 
were  intended  to  imolement. 
Consequently,  the  VA  is  withdrawing 
the  April  20  proposal  and  is  substituting 
this  proposal.  The  following  regulatory 
provisions  implement  the  sections  of  the 
Veterans'  Health  Care.  Training  and 
Small  Busmess  Loan  Act  of  1981  and  the 
Veterans'  Compensation,  Education  and 
Employment  Amendments  of  1982  which 
provide  an  additional  period  of 
eligibility  for  some  Vietnam  Era 
veterans  with  basic  eligibility  for 
educational  assistance  under  chapters 
34  and  36.  title  38,  United  Slates  Code. 
DATE:  Comments  must  be  received  on  or 
before  December  10.  1982.  We  propose 
to  make  this  change  effective  January  1, 
1982. 

ADDRESSES:  Send  written  comments  to: 
Administrator  of  Veterans  Affairs 
(271A)  Veterans  Administration,  810 
Vermont  Aveffue.  NW.,  Washington, 
D.C.  20420.  Comments  will  be  available 
for  inspection  at  this  address  during 
normal  business  hours  until  December 
20,  1982.  Anyone  visiting  the  Veterans 
AdministratKjn  Central  Office  in 
Washington,  DC  for  the  purpose  of 
inspecti.ng  any  such  comments  will  be 
received  by  the  Central  Office  Veterans 
Services  Unit  in  room  1^.  Visitors  to 
field  stations  will  be  informed  that  the 
records  are  a\  ailable  for  inspection  only 
in  Central  Office  and  will  be  furnished 
the  address  and  room  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
|unp  C.  S,  :■  .   ff.'r  ;:'25).  .\^.s,s\.,iA  Director 
Policy  and  i^roKiam  Administration. 
Education  Seivice.  Department  of 
Veterans  Bent:Fits.  Veterans 
.Administration.  Washington,  DC  20420; 
(202-3B9--2<;92l. 

SUPPLEMEHTAHV  INFORMATION;  On  April 
20.  1982  a  proposal  to  amend  38  CFR 
Part  21  to  implement  some  of  the 
provisior.s  ot  the  Veterans'  Health  Care, 
Training  and  Small  Business  Loan  Act  of 
1981  was  published  in  the  Federal 
Register  on  pages  16797  through  16~99. 
lnter"sted  peopl''  were  given  30  days 
to  suhmil  comments,  suggestions  or 
objections.  The  Veterans  .Administration 
recei\ed  three  letters:  one  fiom  a  legal 
assistance  association,  one  from  a 
veterans'  service  organization  and  one 
from  a  technical  college.  Flach  letter 
contained  one  or  more  objections  and 
suggestions. 


While  the  Veterans  Adminisjrajion 
was  considering  these  comments,  the 
Veterans'  Compensation.  Education  and 
Employment  Amendments  of  1932  was 
enacted.  This  law  contains  a  section 
which  supersedes  a  portion  of  the 
Veterans'  Health  Care,  Training  and 
Small  Business  Loan  Act  of  1981  which 
the  proposed  regulations  were  intended 
to  implement.  Consequently,  the 
Veterans  Administration  is  withdrawing 
the  proposal  of  April  20  and  is 
substituting  this  proposal. 

Section  21.1042  is  amended  to  show 
that  §  21.1044  provides  an  exception  to 
the  general  rule  that  veterans  have  10 
years  from  their  date  of  discharge  to  use 
their  entitlement  to  educational 
assistance  allowance. 

Section  21.1044  is  added  to  state  the 
criteria  a  Vietnam  Era  veteran  must 
meet  in  order  to  get  an  additional  period 
of  eligibility.  This  policy  change  is 
required  by  law. 

The  Veterans  Administration  has 
determined  that  these  proposed  * 

regulations  do  not  contain  a  major  rule 
as  that  term  is  defined  by  Executive 
Order  12291,  Federal  Regulation.  The 
annual  effect  on  the  economy  will  be 
less  than  $100  million.  The  proposals 
will  not  result  in  any  major  increases  in 
costs  or  prices  for  anyone.  They  will 
have  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans' 
Affairs  hereby  certifies  that  these 
proposed  regulations,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
fiRegulatory  Flexibility  Act  (RFA),  5 
U.S.C.  eOl-612.  These  regulations  are 
exempt  from  the  initial  and  final  , 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 
This  certification  is  based  on  the  fact 
that  these  regulations  will  affect  only 
individual  benefit  recipients.  TheJ'  will 
have  no  significant  impact  on  small 
entities,  i.e.  small  businesses,  small 
private  and  nonprofit  organizations,  and 
small  governmental  jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  these  proposed  regulations 
is  64.111. 

List  of  Subjej  ts  in  38  CI  R  Pari  21 

Civil  right-  Cuiims.  Education,  Grant 
progr.ims — eUucatmn,  Loan  programs — 
education.  Repor'ing  and  recordkeeping 
ri'quiremt  nts.  Schools.  Veterans. 
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Vocational  education,  Vocational 

rehabilitation. 

.Approved:  October  27.  1982. 
Robert  P.  Simmo, 

Aiinunistrator. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Tbe  Veterans  Administration 
proposes  to  amend  33  CrR  F'art  21  as 
follows: 

1  In  §  211042.  paragraphs  (a)  and  (b) 

a-e  rp\  :3ed  to  '■pad  as  ''oilnvvs- 

§21.1042    Ending  dates  of  eligibility. 

The  ending  date  of  eligibility  will  be 

determined  as  follows: 

(a)  Gr-nercl  E.xrept  as  ottierwise 
provided  m  this  section  and  as  provided 
by  §§  21.1043  and  21.1044.  the  Veterans 
Administration  will  not  provide 
educational  assistance  to  a  veteran  after 
the  earlier  of  the  following: 

(1 1  Ten  years  from  his  or  her  last 
discharge  or  release  from  active  duty 
aF»er  January  31,  1955,  or 

(2)  December  31,  1989.  [38  L'  S  C   16n2: 
Pub  L  97-72.  95  Stat.  1047) 

(b)  Correction  of  miHtary  records.  If 
the  veteran  becomes  eligible  for 
educational  assistance  as  the  result  of  a 
correction  of  military  records  under  in 
U.S.C.  1552,  or  a  change,  correction  or 
modification  of  a  discharge  or  dismissal 
under  10  U.S.C.  1553,  or  other  correction 
action  by  competent  military  authority 
the  Veterans  Administration  will  not 
provide  educational  assistance  later 
than  10  years  after  the  date  his  or  her 
discharge  or  dismissal  was  changed. 
corrected  or  modified  [except  as 
provided  by  §  21,1043  or  §  21.1(H4].  or 
December  31.  1989.  whichever  is  the 
earlier,  |38  U  S.C.  1662:  Puh,  L  97-72,  95 
Stat,  104*) 

■  ■  •  •  * 

2.  Section  21  1044  is  added  to  read  as 
follows 

§  21.1044     Additional  period  of  eiigibtlity 

A  veteran  who  meets  the  basic 
eligibil'.tv  criteria  found  in  §  21.1040  has 
an  additional  penod  of  eligibility  if  he  or 
she  also  m.eets  the  requirements  of  this 
sec'um.  (38  U.S.C.  1662(a);  Pub.  L.  97-72. 
95  Stat.  1047) 

(a )  St'r\-!ce  requirements.  (1)  The 
veteran  must  have 

!  ;  S'-rved  at  least  1  day  on  active  duty 
after  .\ii2ust  4,  19b4  and  before  May  8, 
1975.  and 

(ill  Received  an  unconditional 
discharge  or  release  under  conditions 
other  than  dishonorable  from  the  period 
of  service  upon  which  the  additional 
eligibility  period  is  based 


(2)  In  determining  wheth(?r  this 
requirement  is  met.  the  Veterans 
Administration  will  use  the  criteria 
stated  in  §  21.1040(d).  (38  U.S.C.  1662(a]: 
Pub.  L.  97-72.  95  Stat.  1047). 

(b)  Entitlement  requirement.  The 
veteran  must  have  unused  entitlement  to 
educational  assistance  allowance.  (38 
U.S.C.  1662(a):  Pub.  L  97-72.  95  Stat. 
1047) 

(c)  Time  and  length  of  additional 
eligibility  period.  (1)  If  the  ending  date 
of  the  veteran's  period  of  eligibility  or 
extended  period  of  eligibility  as 
determined  by  §  21.104i2  or  §  21.1043  is 
before  January  1, 198Z  the  beginning 
date  of  the  additional  eligibility  periO'l 
will  be — 

(i)  The  first  dale  of  a""ndar.(:e  or 
training  as  certified  by  the  sci,ool  or 
training  establishment,  or 

(ii)  January  1. 1982.  whichever  is  later. 

(2)  If  the  ending  date  of  the  veteran  s 
period  of  eligibility  or  extended  period 
of  eligibility  as  determined  by  §  21.1042 
or  i  21.1043  is  after  December  31, 1981. 
the  beginning  date  of  the  additional 
eligibility  period  will  be — 

(i)  The  first  date  of  attendance  or 
training  as  certified  by  the  school  or 
training  establishment,  or 

(ii)  The  first  day  following  the  end  of 
the  veteran's  period  of  eligibility  or 
extended  period  of  eligibility,  whichever 
is  later. 

(3)  The  ending  date  of  an  additional 
eligibility  period  is — 

(i)  The  last  day  of  attendance  or 
training  as  certified  by  the  school  or  the 
training  establishment,  or 

(ii)  December  31,  1984.  whichever  is 
earlier.  (38  U.S.C.  1662(a);  Pub.  L  97-72. 
95  Stat.  1047;  Pub.  L.  97-306) 

(d)  Permissible  programs.  (1)  During 
the  period  of  eligibility  the  veteran  may 
only  pursue — 

(i)  A  program  of  apprecticeship  or 
other  on-job  training. 

(ii)  A  course  pursued  in  residence 
leading  to  a  vocational  objective; 

(iii)  A  correspondence  course  leading 
to  a  vocational  objective; 

(iv)  A  correspondence-residence 
course  leading  to  a  vocational  objective; 
or 

(v)  A  program  of  secondary  education. 

(2)  During  this  period  of  additional 
eligibility  the  veteran  may  not  pursue — 

(i)  A  flight  training  course; 

(ii)  A  course  leading  to  a  standard 
college  degree;  or 

(iii)  .A  program  of  secondary 
education  if  he  or  she  already  has  a 
secondary  school  diploma  or  an 
equivalency  certificate. 

(3)  If  the  veteran  pursues  a  program  of 
secondary  education,  his  or  her  mimthly 


educational  assistance  allowance  must 
be  based  upon  the  tuition  and  fees 
charged  to  the  veteran  for  the  course  as 
provided  in  38  U.S.C.  Ib91(b){2).  (38 
US.C.  1662(a);  Pub.  L.  97-72,  95  Stat. 
1047) 

(e)  Need  requirements— vocational  or 
occupational  objective.  (1)  The  Veterans 
Administration  may  disallow  a  claim  f.r 
an  additional  eligibiliiy  period  to  permit 
the  veteran  to  pursue  an  approved 
vocational  objective  or  a  program  of 
apprenticeship  or  other  on-job  training 
only  if  the  veteran  either — 

(i)  Does  not  meet  the  requirements  of 
§  2i.104O,  or 

(ii)  Does  not  meet  the  requirements  of 
paragraphs  (a),  |b)  or  (d)  of  this  section, 
or 

(iii)  The  Veterans  Administration 
determines,  based  upon  an  examination 
of  the  veteran's  employment  and 
training  history,  that  the  veteran  is  not 
m  net'd  of  the  program  or  course  m 
order  to  obtain  a  reasonably  stable 
employment  situation  consistent  with 
the  veteran's  abilities  and  aptitudes. 

[2]  The  Veterans  Administration  will 
determine  that  a  veteran  does  not  need 
his  or  her  selected  program  or  course 
only  if — 

(i)  The  veteran,  on  the  day  he  or  she 
files  an  application — 

(A)  Is  emloyed  is  an  occupation  which 
requires  more  than  2  years  of  specific 
vocational  preparation  or  training,  and 

(B)  Has  maintained  that  employment 
for  a  period  of  6  or  more  consecutive 
months  im.mediately  preceding  the  day 
he  or  she  filed  an  application  for  the 
additional  period  of  eligibility:  and 

(ii)  The  Veterans  Administration  finds 
the  veteran's  current  employment  is 
consistent  with  his  or  her  aptitudes  and 
abiiiiies.  (38  U.S.C,  16G2(a];  Pub.  L.  97- 
72.  95  Stat.  1047,  Pub.  L.  97-30G) 

(f)  Requirements — secondary  school 
diploma.  The  veteran  may  pursue  a 
program  of  secondary  education  during 
the  additional  eligibility  period  provided 
he  or  she  does  not  have  a  secondary 
school  diploma  or  an  equivalency 
certificate.  (38  U.S.C.  16R2fal:  Pub,  L.  97- 
72,  95  Stat.  1047) 

(g)  Limitations.  If  a  veteran  becomes 
disabled  during  the  additional  eligibility 
period,  he  or  she  may  not  qualify  under 
§  21.1043  for  an  extension  of  the 
additional  eligibility  period  past 
December  31, 1984.  (38  U.S.C,  1662(a); 
Pub.  L  97-306) 

(FR  Dn(    Bi-:ilW!0  Filed  11  9-62.  a4.S  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

I A6-FRL  2209-31 

Aproval  and  Promulgation  of 
Implementation  Plans;  New  Mexico 
Plan  for  the  Bernalillo  County  Carbon 
Monoxide  Nonattainment  Area 

AGENCV:  En\ironm(^ntal  Protection 
AppDcy  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  action  proposes 
approval  of  revisions  to  the  State 
Implenipntation  Plan  (SIP)  for 
attainment  of  the  National  Ambient  Air 
Quality  Standard  (.\AAQS)  for  carbon 
monoxide  (CO)  in  Bernalillo  County. 
New  Mexico.  This  action  is  based  on  the 
demonstration  in  the  plan  that  it  will 
ensure  attainment  and  maintenance  of 
the  standard  in  Bernalillo  County.  New 
Mexico  by  1987  as  required  under  Part  D 
of  the  Clean  Air  Act  (CAA) 
Amendments  of  1977. 
DATE:  Interested  persons  arc  in\ited  to 
submit  comments  on  this  prciposed 
action  on  or  before  January  10.  1983. 
ADDRESSES:  Written  comments  should 
be  submitted  to  the  U.S.  Environmental 
Protection  Agency.  Region  6.  Air  Branch. 
1201  Elm  Street.  Dallas.  Texas  75270. 
Copies  of  the  State  submittal  and  EPA's 
evaluation  report  '  are  contained  in  SIP 
docket  file  (NM-1-82]  and  are  available 
for  public  inspection  during  normal 
business  hours  at  the  above  address  and 
the  following  location:  Middle  Rio 
Grande  Council  of  Governments.  924 
Park  Avenue  S.W,,  Al!ini|uer(jne,  N.M. 
87102, 

FOR  FURTHER  INFORMATION  CONTACT: 

Ragan  Broyles.  State  Programs  Section, 
Air  Branch.  Environmental  Protection 
.Agency.  Region  6.  1201  Elm  Street. 
Dallas.  Texas  7,'i270.  (214)  767-2~42. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Clean  Air  Act  Amendments  of 
1977  added  a  new  Part  D  to  1  itle  I  of  the 
Act  requiring  States  to  revise  SlPs  for  all 
non-attainment  areas  and  submit  the 
revisions  to  EPA  by  lanuary  1,  1979.  The 
revised  plan  had  to  provide  for 
attainment  by  December  31.  1982.  unless 
the  St.ite  demonstrated  that  it  ('ould  not 
attain  the  CO  standard  by  that  date 
despite  the  implementation  of  all 
reasonably  available  control  measures. 

If  EPA  approved  this  demonstration, 
the  attainment  date  for  CO  could  he 


extended  up  to  December  31.  1987. 
States  receiving  such  extensions  were 
required  to  submit  a  second  SIP  revision 
by  July  1.  1982.  that  complie=i  with  all  of 
the  Part  D  requiremen's. 

On  March  3.  1978,  Bernalillo  Countv . 
New  Mexico  was  designated  by  EPA  as 
a  non-attainment  area  for  CO.  The  State 
of  New  Mexico  submitted  an  initial  SIP 
revision  for  the  Bernalillo  County  CO 
non-attainment  area  in  January  1979. 
The  State  requested  EP.A  to  extend  the 
attainment  date  for  the  CO  standard  in 
this  area  until  December  31,  1987.  EPA 
approved  the  extension  request  and 
conditionally  approved  the  initial  CO 
SIP  revision  on  April  10.  1980  !4.t  PR 
24460)  and  March  26,  1981  (46  KR  18692), 
respectively. 

The  State  submitted  the  second  SIP 
revision  to  satisfy  the  requirements  of 
Section  172(c)  on  June  28.  1982,  A  public 
hearing  was  held  on  Ma\  28.  1982. 

The  1982  SIP  submission  for  Bernalillo 
County  was  reviewed  by  EPA  in 
accordance  with  requirements  of  the 
1982  Carbon  Monoxide  and  Ozone 
Policy  (46  PR  7182)  published  on  January 
22. 1981  and  the  "General  Preamble"  for 
SIP  revisions  for  non-attainment  areas 
published  on  April  4,  19"'9  (44  PR 
20372).*  The  results  of  the  review  are 
summarized  in  the  technical  evaluation 
report  available  for  review  in  the  SIP 
docket  file  (NM-l-e2)  at  the  EPA  Region 
6  office  in  Dallas.  Taxas. 

SIP  Development  Process 

The  control  strategy  for  attainment  of 
the  CO  standard  in  Bernalillo  County 
v\as  prepared  by  the  Middle  Rio  Grande 
Couucl  of  Government  (MRGCOG)  with 
the  assistance  of  the  City  of 
.■\lbuquerque  Air  P(.illution  Control 
Division.  .MRGCOG  is  the  designated 
lead  planning  agency  pursuant  to 
Section  174  of  the  CAA.  The  MRGCOG 
and  local  officials  had  responsibility  for 
development  of  the  control  plan  since 
the  New  Mexico  Air  Quality  Control  Act 
authorizes  the  county  to  administer  and 
enforce  the  .Mr  Quality  Control  Act 
through  local  air  pollution  control 
regulations.  State  officials  were 
invo'vpd  in  the  final  plan  re\iew  and 
submission  of  the  plan  to  EPA.  Although 
considered  part  of  the  SIP:  the  Bernalillo 
County  control  strategy  is  referred  to  as 
the  Urban  Implementation  Plan  (UIP). 
The  UiP  lievelopment  process  included 
extensive  pubiic  participation  and 
consultation  with  local  elected  officials. 
Input  on  the  control  strategy  came  from 
officials  and  staff  of  the  Citv  of 


'  RP.A  Review  of  .New  Mexico  SIP  revision  for 
r^irbon  Mrmoxide  in  Bcrndliilo  County  siilimiilcd  i 
|inie  2H  1482.  pulilrshed  in  AiiRiisl.  19H2. 


'EPA  puljli-shej  four  addilional  notices 

supplpmpni:n«  thf  fiiT.i'.Td]  preamble  in  1979:  )uly  2, 
IM79  (44  KR  3M.SH.1I,  Aiicust  2H.  1979  i44  fV.  50371), 
Septemhrr  17  1979  144  KR  .S.Tfil),  and  Novemt>er  23. 
1979(44  KR  7eiH2) 


Albuquerque  and  Bernalillo  County  and 
the  Alliuquerque  Bernalillo  Countr\'  Air 
Qu.ihly  Control  Board  (AQCB). 

Control  Strategy 

The  Albuquerque.  Bernalillo  County 
area  experiences  numerous  violations 
annually  of  the  8-hour  CO  standard  (9 
ppm).  generally  during  the  winter 
months.  The  second  highest  annual  8- 
hour  average  CO  level  recorded  for  the 
period  1978-81  was  21.1  ppm.  This  value 
occurred  in  December  1979  and  was 
selected  as  the  design  CO  concentration 
for  a  county  wide  control  strategy.  The 
corresponding  required  emission 
reduction  to  reach  the  standard  is  59 
percent.  The  emission  reduction 
required  was  calculated  using  linear 
rollback. 

It  is  estimated  that  CO  emissions  from 
highway  vehicle  sources  represent 
almost  90  percent  of  the  total  CO 
emissions  generated  in  the  Albuquerque 
area  in  1979.  Due  to  the  large 
contribution  of  highway  vehicles  to  the 
CO  non-attainment  problem,  the  control 
strategy  is  directed  at  reducing 
emissions  from  individual  vehicles  and 
reducing  vehicle  trips  and  miles 
traveled.  Control  measures  included  in 
the  plan  and  the  net  reductions 
estimated  to  be  achieved  by  1987  are  as 
follows:  w 

Federal  Motor  Vehicle  Control  Program 

for  new  cars  will  provide  a  net 

reduction  of  47  percent. 
Motor  Vehicle  Inspectioo/Maintenance 

(I/M)  program  will  provide  a  net 

reduction  of  12  percent. 
Transportation  control  measures 

(TCMs)  will  provide  a  net  reduction  of 

6  percent. 

Since  traffic  growth  is  projected  to 
increase  CO  emissions  by  5  percent  in 
1987,  the  above  measures  provide  a  total 
net  emission  reduction  of  60  percent. 
The  analysis  shows  the  Bernalillo 
County  control  strategy  will  provide  for 
attainment  of  the  CO  standard  by 
December  31, 1987. 

The  plan  also  includes  a  projection  of 
emissions  for  each  year  from  1982 
through  1987  which  shows  that  there 
will  be  reasonable  further  progress 
(RFP)  toward  achievement  of  the 
standard.  The  annual  emission 
reductions  from  the  1/M  program  and 
the  TCMs  will  be  assessed  through 
monitoring  programs  established  in  the 
plan  to  insure  the  RFP  requirements  are 
met.  The  reductions  from  TCMs  will  be 
established  on  the  basis  of  periodic 
monitoring  of  surrogate  traffic 
parameters  such  as  transit  ridership. 
vehicle  occupancy  rates  and  traffic 
speeds.  The  City  of  Albuquerque,  Air 
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Pollution  Control  Division  will  submit 
an  annual  report  to  EPA  to  demonstrate 
that  RFP  is  being  maintained. 

The  plan  includes  a  commitment  to 
implement  and/or  continue  operation  of 
the  following  TCMs: 

a.  Bus  system  expansion. 

b.  Traffic  signal  system  expansion  and 
related  traffic  fiOW  improvempn's. 

c.  Bicycle  paths  and  routes. 

d.  Carpool/vanpool  program. 

e.  Promotion  of  alternate  work 
schedules. 

f.  On-Street  parking  control  m 
downtown  area.  | 
The  bus  system  expansion  and 
continued  operation  of  the  carpooi/ 
vanpool  program  provide  for  'he  basic 
transportation  needs  of  the  general 
pul;)lic.  A  contingency  plan  is  contained 
in  the  plan  for  identifying  additional 
TCMs.  if  it  IS  determined  that  RFP  is  not 
being  maintained  due  to  emisaion 
reduction  shortfalls. 

The  vehicle  I/M  progrsm  is  a 
centralized  contractor  operated  prograT, 
administered  through  the  Cry  of 
Albuquerque.  Mandatory  l.M 
inspections  are  scheduled  to  begin  on 
(jnuary  3.  1983.  The  I/M  program 
requires  mandatory  annual  inspection  of 
all  gasohne  fueled  motor  veh'cles  which 
are  less  than  fif'een  \ears  old  and  weigh 
between  1,000  and  8.000  pounds  and  are 
registered  in  the  City  of  Albuquerque  or 
BernalHlo  County  outside  a  ^ 

ruuniripdlity.  The  program  ,s  projected 
t;)  reduce  automobile  fleet  emissions  by 
2~  3  percer.l  in  1^". 

The  JeiTie  28.  1982.  SIP  submittal 
includes  a  detailed  discussion  of  the 
design  elements  of  the  I/M  program.  The 
p-ogram  design  adequately  addresses 
nil  of  the  elements  in  the  EPA  policy  of 
I  inuary  Z2.  1981  (46  FR  7182).  However. 
the  regulations  for  the  I/M  program 
were  not  included  in  the  SIP  submittal. 
The  current  regulations  which  were 
adopted  on  September  10, 1980.  and 
amended  on  July  8. 1981,  were  submitted 
to  EPA  by  letter  of  August  4.  1982.  as 
supplemental  information  for  the  SIP 
submittal.  Local  authorities  have 
committed  to  submit  the  regulations 
under  separate  cover  as  part  of  the  1982 
SIP 

The  I/M  program  will  be  enforced  by 
a  windshield  slicker  system.  The  sticker 
s\  stem  will  be  enforced  by  the 
Albuquerque  Police  Department  and  the 
SherifFs  Office  through  the  Albuquerque 
Metropolitan  Court.  Although  the  city 
ordinance  could  be  enforced  directly  by 
the  cit\    violations  of  both  I/M 
ordm  'ficps  wi!!  be  prosecuted  through 


the  District  Attorney's  office.  The 
Albuquerque  Traffic  Code  is  being 
amended  to  reflect  this  and  local 
authorities  have  committed  to  submit 
the  revised  code  as  part  of  tHe  1982  SIP 
revision.  The  proposed  traffic  code 
amendments  provide  for  a  fine  of  up  to 
$300  and  90  days  in  jail,  whu.h  w  ill 
discourage  non-compliance. 

As  previously  noted,  the  1979  CO  SIP 
revision  was  conditionally  approved  on 
March  26.  1981  (46  FR  18692)  One  of  the 
conditions  was  the  submittal  of  a 
revised  implementation  schedule  and  a 
detailed  enforcement  plan  for  the  1/M 
program,  including  specific 
commitments  of  manpower  and 
financial  resources.  The  implementation 
schedule  and  enforcement  plan  in  the 
1982  SIP  submittal  fulfill  this  condition. 

The  final  approval  action  will  not  be 
taken  until  the  regulations  and  the 
amended  traffic  code  are  submitted  to 
EPA  as  pari  of  the  SIP 

Proposed  Action 

F.P.A  proposes  to  fully  approve  the  S!P 
revision  for  attainment  of  the  CO 
standard  in  Bernalillo  County,  New 
Mexico  area,  submitted  by  the  Governor 
on  June  28, 1982.  Further,  EPA  is 
proposmg  to  withdraw  the  conditional 
approval  and  to  fully  approve  the  1979 
CO  control  strategy  and  regulations. 

Regulatory  Process 

Under  5  U.S.C.  SecUon  605(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (46  FR  8709 
January  27. 1981). 

Under  Executive  Order  12291,  todays 
action  is  not  "Major".  It  has  bepn 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

This  notice  of  proposed  rulemaking  is 
issued  under  the  authority  of  Section 
110(a)  and  172  of  the  Clean  Air  Act,  42 
U.S.C.  7410(a)  and  7502. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide, 
Hydrocarbons.  Intergovernmental 
Relations. 

Dated:  September  10, 1982. 
Dick  Whittington. 
Rej^iunal  Administrator. 

IFRD..!    a2-<N<i5  Filed  n -9-82;  8  45  dni| 
BILLING  CODE  6S««>-»-« 


40  CFR  Part  52 

[A-5-FRL  2212-2(3)1 

Approval  and  Promulgation  of 
Implementation  Plans,  Indiana; 
Proposed  Approval  of  Revision 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rulemaking. 

summary:  On  November  24. 1981.  the 

Indiana  Air  Pollution  Control  Board 

submitted  a  revision  to  the  ozone  and 

total  suspended  fiarticulates  portion  of 

its  State  Implementation  Plan  (SIP).  The 

revision  is  in  the  form  of  an  operating 

permit  for  Jeffboat,  Incorporated; 

jeffersonville.  Indiana.  EP.'N  is  proposing 

to  approve  this  revision. 

DATE:  Comments  on  this  revision  and  on 

the  proposed  EP.'X  action  must  be 

received  by  December  10.  1982. 

ADDRESSES:  Copies  of  the  SIP  rev  ision 

are  available  at  the  following  addresses 

for  review: 

Environmental  Protection  Agency, 

Region  V,  Air  Programs  Branch, 

2H0  Soiith  Dearborn  Street. 

Chit  ago.  Illinois  60G04 

Induina  .'\ir  Pollution  Control  Dr.  ision. 

Indiana  State  Board  of  Heulth. 

1330  West  Michigan  Street. 

Indi.inapolis,  Indiana  46206 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  onginal  and  five  copies,  if  possible). 
Gary  Gulezian.  Chief,  Regulatory 
Analysis  Section.  Air  Programs 
Branch,  USEPA.  Region  V,  ZiO  South 
Dearborn  Street.  Chicago.  Illinois 
60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Reinders,  (312)  8«6-6r)34. 

SUPPLEMENTARY  INFORMATION:  On 

NoM  1-ber  24.  it.dl.  'he  St,:te  nf  Indiana 
submitted  a  revision  to  its  State 
Implementation  Plan  (SIP)  for  ozone  and 
total  suspended  particulates.  The 
revision  consisted  of  an  operating 
permit  setting  specific  emission 
limitations  for  Jeffboat,  Incorporated, 
located  in  Jeffersonville.  Indiana. 

On  June  22. 19t.2.  EPA  announced  the 
availability  of  this  revision  and  took 
final  action  to  approve  it.  (47  FR  26832). , 
In  that  notice,  EPA  advised  the  public 
that  it  was  deferring  the  effective  date  of 
it  approval  for  60  days,  until  August  23. 
1982.  to  provide  an  opportuni'y  for 
submittal  of  comments  on  the  revision. 
EPA  annoin-  (  d  thnt.  if  within  30  days  of 
the  publication  of  the  approval  notice 
we  received  notice  that  someone  wished 
to  submit  adverse  or  critical  comment, 
we  would  withdraw  the  approval  and 
begin  a  new  rulemaking  by  proposing 
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the  action  and  establishing  a  30-day 
comment  period.  EPA  also  published  a 
general  notice  announcing  this  special 
procedure  on  September  4, 1981  (46  FR 
44476). 

EPA  has  received  notice  that  someone 
wishes  to  submit  an  adverse  or  critical 
comment.  Therefore,  in  accordance  with 
the  procedure  described  above,  EPA  is 
today  taking  final  action  elsewhere  in 
today's  Federal  Register  to  withdraw  its 
June  22.  1982,  approval  of  this  revision  to 
the  Indiana  SiP  for  ozone  and  total 
suspended  particulates  and,  in  this 
notice,  is  proposing  to  approve  the 
revision.  A  detailed  description  of  the 
revision  and  EPA's  rationale  for 
proposing  approval  are  found  at  47  FR 
26832.  Interested  persons  are  invited  to 
submit  comments  on  this  proposed 
approval.  EPA  will  consider  all 
comments  received  within  30  days  of  the 
publication  of  this  notice. 

Under  Executive  Order  12291.  today's 
action  is  not  "Major".  The  Office  of 
Management  and  Budget  has  exempted 
this  rule  from  the  requiremenls  of 
Section  3  of  E\ecuti\  e  Order  12291 , 

List  of  Subjects  in  40  CFR  Part  32 

.'\ir  pollutii'm  cnntioi,  O/.one.  .Sulfur 
oxides.  Nitrogen  dioxide.  Lead. 
F'artirulate  matter.  Carbon  munoMcie, 
Hydrocarbon.  Intergovernmental 
relations. 

(Sees  no,  172  and  3m(a).  Clean  Air  Act.  as 
amended  (42  US  C.  7410.  7502.  and  7601(a)) 

Ddted:  August  25,  1'182 
V'aldas  V.  Adamkus, 
Regional  Administrator. 

IKK  Dnc   a:-JW:    r  :.d  il-9-«;l:«»m| 
BILLING  CODE  6S6()-50-U 


40  CFR  Part  86 
lAMS-FRL-2221-4i 

Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehic  e 
Engines;  Designation  of  High-Altitude 
Locations 

agency:  Eni  iroRcient.il  Protection 

Agency  (EPA), 

action:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  action  would 
revise  the  present  designation  of  high- 
altitude  locations  to  exclude  those 
counties  in  states  which  do  not  have  an 
auto-related  air  quality  problem  at  high- 
altitude.  Specifically,  it  would  exclude 
all  of  the  currently  designated  high- 
altitude  counties  in  Arizona,  Idaho, 
Montana.  Nebraska,  OrcQon.  Texas,  and 
Wyoming.  This  redesignation  would 
take  effect  upon  proniulyjiuon  and 
would  apply  to  the  sale  u:  1983  niuJel 
year  light-duty  vehicles  ar.d  1983  and 


later  model  year  light-duty  trucks.  The 
sale  of  both  low-altitude  and  high- 
altitude  vehicles  would  be  allowed  m 
areas  excluded  from  the  high-altitude 
requirements. 

DATES:  EPA  will  hold  a  public  hearing 
on  this  notice  only  if  it  is  requested  to  do 
so  by  November  22. 1982.  Requests  for  a 
public  hearing  should  be  sent  to  the 
Agency  contact  person  listed  below   If  a 
hearing  is  requested,  its  time  and  place 
will  be  announced  in  a  subsequenl 
Federal  Register  notice,  VVriMen 
comments  on  this  proposal  will  be 
accepted  unlil  December  10.  1982.  or 
until  30  days  after  the  close  of  the 
(iearing.  should  one  be  held, 
ADDRESSES:  Written  comnit  nts  should 
be  submitted  (preferably  4  copies)  to: 
Central  Docket  Section  ;A-130). 
Environmental  Protection  Agency, 
Docket  No.  A-82-31,  401  M  Street,  S.W.. 
Washington,  D.C.  2(>460,  Docket  No.  A- 
82-31  is  located  in  the  US.  EPA,  Central 
Docket  Section,  West  Tower  Lobby. 
Gallery  I,  401  M  Street,  S.W., 
Washington.  D.C.  204G0.  The  docket  may 
be  inspected  between  8  a.m.  and  4  p.m. 
on  weekdays.  As  provided  in  40  CFR 
Part  2,  a  reasonable  fee  may  be  charged 
for  photocopying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ml.  Udiiiei  P.  iliMsur.  Emission  Control 
Technology  Division.  U.S. 
Environmental  Protection  Agency,  2565 
Plymouth  Road.  Ann  Arbor.  Ml  46105, 

rnM  fie.8— 1:~4, 

SUPPLEMENTARY  INFORMATION: 

1.  Backgr,'~-und 

This  proposed  rulemaking  action    • 
would  revise  the  present  designation  of 
counties  in  which  high-altitude  vehicles 
are  required  to  be  sold.  Before 
presenting  the  details  of  this  proposed 
revision,  however,  it  will  be  helpful  to 
explere  the  basis  for  EPA's  high-altitude 
motor  vehicle  program  and  those  details 
which  specifically  relate  to  the 
designation  of  high-altitude  counties. 

A.  Need  for  High-Altitude  Emission 
Standards 

EPA  has  found  that  hght-duty  motor 
vehicles  which  demonstrate  compliance 
with  only  low-altiiude  emission 
standards  generally  emit  jibout  50 
percent  more  exhaust  hydrocarbons 
(f  IC)  and  100  percent  more  carbon 
monoxide  (CO)  when  tested  at  5,30Q  feet 
above  sea  level.  Also,  in  most  high- 
altitude  urban  areas,  motor  vehicles 
account  for  more  than  half  of  the  tolal 
HC  emissions  and  almost  all  of  the  CO 
emissions.  The  HC  emissions  in  the 
presence  of  summer  sunlight  contribute 
to  numerous  violations  of  the  .National 
Ambient  .Air  Quality  Standard  [,\AAQSj 


for  oxidant  in  certain  high-altitude 
metropolitan  areas.  Similarly,  CO 
emissions  in  stable  winter  atmospheric 
conditions  cause  numerous  violations  of 
the  NAAQS  for  CO.  Although  progress 
is  being  made  in  reducing  the  severity  of 
air  pollution  episodes  in  these 
metropolitan  areas,  specifically 
controlling  emissions  from  high-altitude 
motor  vehicles  (including  1984  and  later 
LDTsj  is  needed  to  help  assure  that  the 
N'A.AQS  for  ozone  and  CO  are  attained 
and  mamtained  in  the  future. 

B.  Current  High-Altitude  Program 

Mandatory  high-altitude  emission 
standards  for  1982-83  light-duty  motor 
vehicles  were  promulgated  along  with 
regulations  to  implement  the  standards 
on  October  8. 1980  (45  FR  66984).  under 
EPAs  general  rulemaking  authority 
contained  in  section  202(a)  of  the  Clean 
Air  Act  ("the  Act").  These  rules  are 
consistent  with  the  requirements  for 
such  standards  that  were  established  by 
Congress  in  section  202(f)  of  the  Act. 

The  regulations  which  implement  the 
current  high-altitude  standards  were 
carefully  designed  to  maximize  model 
availability  in  high-altitude  areas  (a 
problem  with  EPA's  1977  high-altitude 
regulations),  while  at  the  same  time 
minimizing  the  cost  of  the  regulations 
and  avoiding  any  adverse  impact  on  the 
low-altitude  fleet.  One  of  the  regulatory 
provisions  included  to  achieve  these 
goals  was  a  requirement  that,  in  order  to 
market  a  vehicle  anywhere  in  the 
nation,  the  vehicle  must  either 
automatically  meet  both  the  low-  and 
the  high-altitude  standards,  or  be 
capable  of  being  modified  to  do  so.  This 
protects  model  availability  at  high- 
altitude  since  manufacturers  must 
certify  vehicles  to  the  hi.gh-altilude 
standards  in  order  to  sell  them  at  low 
altitude.  Once  resources  for  certification 
are  expended,  manufacturers  are  likely 
to  sell  such  vehicles  at  high  altitude  to 
recover  their  investment.  Also,  by 
allowing  vehicles  to  be  modified  from 
their  low-altitude  configurations  to 
comply  with  the  standards  at  high 
altitude,  the  cost  of  these  regulations  to 
the  nation  is  minimized  since  high- 
allitude  emission  control  hardware  is 
required  only  on  those  vehicles  sold  in 
high-altitude  areas.  However,  the 
regulations  generally  restrict  any  such 
modifications  to  engine  operating 
parameters,  such  as  the  air/fuel  ratio  of 
the  carburetor,  so  that  the  vehicle 
modifications  are  not  excessively 
expensive. 

These  provisions,  in  most  cases,  result 
in  two  different  versions  of  the  same 
model  being  sold  in  various  parts  of  the 
nation:  a  low-altitude  version  and  a 


JOl 


50930  Federal  Register  /  Vol.  47,  No.  218  /  Wednesday.  November  10,  1982  /  Proposed  Rules 


high-altitude  version.  This  requires  that 
certain  areas  be  designated  as  "high- 
dltitude"  areas  and  that  low-altitude 
le^icles  be  prohibited  from  being  sold 
there.  The  criteria  used  to  designate 
high-dltitude  counties  up  to  this  time 
hd\e  focused  solely  on  the  altitude  of 
the  county;  specifically,  whether  75 
percent  or  more  of  both  the  land  area 
and  population  residence  were  above 
4.000  feet  (45  FR  14079).  The  criteria  did 
not  address  each  county's  need  for  the    ' 
emission  reductions  resulting  from  the 
program  since:  (1)  The  cost  of  the 
program  was  expected  to  be  small  and 
would  actually  improve  vehicle  fuel 
economy,  and  (2)  no  adverse  comments 
were  received  when  the  criteria  were 
proposed. 

In  a  petition  to  the  Administrator 
dated  Apnl  6. 1982,  the  Arizona 
Congressional  Delegation  requested  thiit 
EIP.A  amend  its  criteria  for  designation  of 
areas  as  "high-altitude"  areas.  In  that 
petition,  the  delegation  stated  that  the 
five  Arizona  counties  currently 
obligated  to  comply  with  EPA  s  high- 
altitude  regulations  have  no  record  of 
violation  of  the  Natural  Ambient  Air 
Quality  Standards  (NAAQS)  for  CO  m 
ozone.  They  further  commented  that 
high-altitude  regulations  were  designed 
to  alleviate  problems  in  metropolitan 
areas  such  as  Denver  and  Salt  Lake 
City.  Therefore,  they  recommended  that 
areas  without  automobile-related  air 
quality  problems  be  eliminated  from  the 
present  high-altitude  regulations.  After 
careful  consideration  of  their  request, 
the  Agency  agreed  with  the  delegation's 
basic  premise  and  stated  EPA's  intent  to 
develop  and  propose  new  criteria  for  the 
designation  of  high-altitude  areas.  This 
notice  of  Proposed  Rulemaking  carries 
out  that  intent. 

As  the  high-altitude  program  for  1984 
and  later  model  year  light-duty  trucks  is 
expected  to  be  very  similar  to  that 
described  above,  the  designation  of 
high-altttude  counties  will  remain  an 
important  aspect  of  the  program  well 
into  the  future. 

II.  Redesignation  Criteria 

The  new  high-altitude  designation 
criteria  would  exclude  from  EPA's  high 
altitude  program  the  counties  currently 
designated  in  seven  states.  These  seven 
states  are:  Arizona,  Idaho,  Montana. 
.Nebraska,  Oregon.  Texas,  and 
Wyoming.  The  states  do  not  have  any 
high-altitude  counties  which  are  in 
violation  of  the  National  Ambient  Air 
Quality  Standards  for  CO  and  ozone 
The  four  remaining  states.  Colorado, 
Nevada,  New  Mexico,  and  Utah,  all 
have  a  number  of  high-altitude  areas  in 
violation  of  these  standards.  The  basis 
for  this  redesignation  and  the  discus.sion 


of  other  alternatives  considered  by  EPA 
are  presented  below. 

.4  Issues 

In  this  proposal.  EPA  is  attempting  to 
address  two  important  issues  affecting 
the  designation  of  a  high-altitude 
county:  (1)  Whether  the  emission 
reductions  of  EPA's  high-altitude 
program  are  needed  to  attain  adequate 
air  quality  in  that  area,  and  (2)  whether 
the  inclusion  of  that  area  in  the  program 
is  needed  to  attain  adequate  a'r  quality 
elsewhere.  Both  questions  are  important 
since,  if  the  answer  is  no  in  both  cases, 
even  a  small  regulatory  burden,  such  as 
a  small  increase  in  vehicle  cost  or  a 
minor  reduction  in  model  availability,  is 
not  justified. 

The  first  question  can  be  adequately 
addressed  by  simply  determining 
whether  a  state  has  requested  an 
extension  of  the  December  31, 1982 
deadline  for  compliance  with  the 
N,\AQS  for  CO  or  ozone  for  any  high- 
altitude  counties.  Newer  vehicles. 
regardless  of  whether  their  emissions  at 
high-altitude  are  specifically  controlled. 
will  emit  less  than  the  vehicles  they 
replace  ift  the  great  majority  of  cases. 
.-\!so,  stationary  source  contributors  to 
CO  and  ozone  levels  in  the  atmosphere 
are  not  expected  to  be  a  problem.  Thus, 
future  attainment  is  assured  for  those 
areas  now  in  attainment.  Those  counties 
currently  out  of  compliance  are 
sufficiently  so  that  their  inclusion  in  the 
program  does  not  appear  controversial. 

The  second  question  is  more  difficult 
to  address.  There  are  two  ways  in  which 
vehicles  sold  in  one  coi.nty  affect 
attainment  in  another.  One.  vehicles 
owned  by  residents  of  one  county  are 
often  driven  into  another  or  their 
emissions  may  be  transported  by  wind 
and  contribute  to  the  air  quality 
problems  in  another  county.  Two. 
people  residing  in  one  county  can  cross 
county  lines  to  purchase  a  vehicle.  This 
latter  possibility  is  the  more  important 
of  the  two  for  two  reasons:  (1)  The 
higher  emitting  vehicle  spends  most  of 
its  time  in  the  area  with  the  air  quality 
problem,  and  (2)  the  population 
densities  of  non-violating  counties  in 
close  proximity  to  violating  counties  are 
very  low  and  neither  the  vehicles  in 
non-violating  counties  nor  their 
emissions  significantly  aff^-ct  air  quality 
in  the  violating  reg.ons 

Two  possible  barriers  are  apparent 
which  tend  to  prevent  the  purchase  of 
vehicles  in  other  locales:  (1)  A  state  line 
and  (2)  distance.  The  state  line  appears 
to  be  the  stronger  of  the  two  because  of 
the  need  to  transfer  title,  registration, 
etc.,  after  purchase,  and  because  it 
provides  the  state  with  a  written  record 
of  the  transfer  of  a  newly  purchased 


vehicle  from  another  state.  A  state 
attempting  to  prevent  the  out-of-state 
purchase  of  low-altitude  vehicles  by  its 
residents  would  have  readily  available 
information  for  enforcement.  Thus,  it 
would  appear  possible  to  exclude  all  the 
current  high-altitude  counties  in  a  given 
state,  if  none  of  those  counties  had  an 
aato-related  air  quality  problem  and 
none  contributed  significantly  to  the  air 
quality  problem  in  a  nearby  county  in 
another  state. 

The  distance  barrier  is  only  important, 
then,  within  a  state  with  a  high-altitude 
air  quality  problem.  There  are  four  such 
states,  Colorado.  Nevada.  New  Mexico, 
and  Utah. 

Ea«;h  has  a  numtier  of  cities  where  the 
N.AAQS  for  CO  and  ozone  are  being 
violated,  but  many  of  the  current  high- 
altitude  counties  are  quite  distant  from 
these  cities.  Still,  it  is  possible  to  travel 
to  purchase  a  vehicle  fro.m  these  areas 
with  little  or  no  record  being  normally 
available  of  the  transfer.  Also,  most  of 
the  high-altitude  counties  in  these  states 
are  at  least  somewhat  economically 
connecte'd  to  the  violating  cities.  Thus, 
their  inclusion  in  the  program  along  with 
those  cities  may  also  hd\  e  its 
conveniences  (e.g..  vehicle  trading 
between  dealers).  From  this,  and  the 
fact  that  EPA  has  received  no  complaint 
from  anyone  in  those  four  states  about 
their  inclusion  in  the  program,  it  would 
appear  that  the  distance  barrier  is  both 
less  effective  and  less  important  than 
the  state-line  barrier. 

B.  AUeniotivcs 

FPA  considered  two  alternative 
designation  criteria  for  proposal.  One 
would  exclude  all  of  the  high-alfitude 
counties  in  a  state  when  no  such  county 
in  that  state  was  in  violation  of  the 
N.AAQS  for  CO  ard  ozone  (state-line 
option).  The  other  would  exclude  these 
counties  and,  in  addition,  those  counties 
in  the  other  four  states  which  were 
sufficiently  distant  from  violating  cities 
(state-line  and  distance  option). 
Retaining  high-altitude  counties  in  states 
other  than  those  vsiih  air  quality 
problems  was  not  considered  since  none 
of  these  counties  appears  to  affect  the 
air  quality  of  the  violating  counties 
significantly. 

The  difference  between  the  two 
alternative  approaches  is  that  the  state- 
line  and  distance  option  would  exclude 
additional  high-altitude  counties  in  the 
four  states  with  air  quality  violations  on 
the  basis  that  counties  sufficiently 
distant  have  no  impact  on  the  violating 
areas.  The  advantage  of  this  difference 
is  that  additional  counties  would  be 
excluded,  increasing  the  savings  due  to 
redesignation.  One  disadvantage  is  it 
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would  be  difficull  to  define  a  sufficient 
distance  that  did  not  appear  somewhat 
arbitrary.  Also,  the  exclusion  of  the 
additional  counties  cou'd  reduce  the 
market  for  vehicles  with  high-aititude 
configurations  by  up  to  50  percent  from 
present  levels,  as  opposed  to  20  percent 
for  the  state-line  option.  An  effect  this 
large  could  begin  to  affect  model 
availability  adversely  and  increase  the 
cost  of  the  program  in  the  remaining 
areas  significantly.  Lastly,  EPA  has  not 
received  any  complaints  about  the 
present  designation  criteria  from  parties 
associated  with  the  four  states  with 
violating  areas  Thus,  the  overall 
regulatory  burden  on  those  areas 
appears  to  be  reasonable. 

Overall,  the  disadvantages  of  the 
state-line  and  distance  option  appeared 
to  outweigh  its  advantages.  Thus,  EP.A 
has  chosen  to  propose  the  state-line 
option,  which  would  exclude  all  of  the 
present  high-altitude  counties  in  the 
seven  states  without  air  quality 
violations  and  would  retain  all  of  the 
piesent  high-altitude  counties  in  the  four 
states  with  air  quality  violations. 
However.  EPA  requests  comments  on 
the  state-line  and  distance  option,  even 
though  it  is  not  being  proposed. 

III.  Implementation  and  Leadtime 

EPA  p!  ins  to  effect  any  revised 
designation  criteria  immediately  upon 
publication  of  the  final  rulemaking  in 
order  to  realize  its  benefits  as  enrh'  in 
the  1983  model  year  as  possible.  This 
e\pe;iitious  implementation  should  not 
have  any  adverse  impacts  since  the 
proposed  action  does  not  impose  any 
added  restrictions,  but  only  gr.TnIs 
.idditional  flexibility.  Specifically,  w  liile 
.Mto  dealers  in  the  exempted  counties 
\vould  be  able  to  sell  low-alli!udf; 
vehicles,  they  would  still  be  allowed  to 
sell  high-altitude  vehicles.  If 
manufacturers  were  committed  to  the 
production  of  a  fixed  numlier  of  1983 
high-altitude  configurations,  these 
vehicles  coc'd  still  be  marketed  and  no 
adverse  i.rpr.t  shoi:ld  occur 

IV',  Environmental  Impact 

EP.^  e;\pe;:fs  no  significant  ad\erse 
environnrntal  impact  to  result  from  the 
proposed  action.  The  CO  and  HC 
emissions  may  increase  to  some  extent 
in  the  excluded  areas  over  that  which 
would  have  occurred  without  the 
revison  proposed  in  this  notice 
However,  the  ambient  concentrations  of 
CO  and  ozone  in  these  areas  are  already 
below  the  National  Ambient  Air  Quality 
Standards  for  these  pollutants  and 
further  emission  reductions  are  not 
needed.  The  CO  and  HC  emissions  of 
the  1983  and  later  model  year  low- 
altitude  vehicles  which  would  be  sold 


under  th'is  proposed  action  are  still 
lower  than  those  of  the  vehicles  being 
replaced.  Thus.  EPA  expects  that  air 
quality  in  the  excluded  areas  Will  still 
improve  in  'he  future  even  without  the 
benefit  of  EP.A's  high-altitude  program. 

V.  Economic  Impact 

EP.A  expects  this  proposed  action  to 
produce  a  net  savings  for  the  nation. 
Fewer  high-altitude  vehicles  would  be 
sold  in  exiuded  areSs  and  the  additional 
cost  of  high-altitude  modifications  on 
these  vehicles  would  be  avoided.  This 
cost  savings  would  be  approximately 
S23  per  vehicle  on  the  average. 

The  overall  redi5ctiou  in  high-altitude 
vehicle  sales  (about  20  percent)  could 
increase  the  cost  of  high-altitude 
standards  for  the  remaining  high- 
altitude  areas.  Some  of  the  costs  to 
manufacturers  are  fixed  costs  and 
woujd  have  to  be  spread  over  fewer 
vehicles.  A.lso.  the  production  runs  of 
the  various  high-altitude  components 
would  be  smaller,  which  would  tend  to 
increase  cost.  However.  EPA  does  not 
expect  this  increase  would  be  larger 
than  S2-3  per  vehicle  and  the  high- 
altitude  program  in  the  remaining  areas 
would  still  be  cost  effective  and 
reasonable.  Overall,  the  savings  in  the 
excluded  counties  would  far  outweight 
any  additional  costs  in  the  remaining 
counties. 

VI.  Public  Hearing 

.Any  person  requesting  a  public 
hearing  should  submit  a  request  to  the 
Agency  contact  indicated  above  by 
November  22, 1982.  If  a  hearing  is 
requested.  EPA  will  announce  its  date 
and  location  in  the  Federal  Register. 

If  a  hearing  is  held,  the  record  of  the 
hearings  will  be  left  open  for  30  days 
following  the  close  of  the  hearings  to 
allow  submission  of  rebuttal  and 
supplementary  information.  Any 
documents  submitted  during  this  period 
should  be  sent  to  the  EPA  Central 
Docket  Section  at  the  address  shown 
above  (Docket  No.  A-82-31).  It  is  also 
requested,  but  not  required,  that  a  copy 
of  this  submittal  be  sent  directly  to  the 
Agency  contact  insiirated  above. 

Comm.enters  desiring  to  submit 
proprietary  information  should 
segregate  that  information  from  other 
comments  to  the  greatest  extent 
possible,  and  label  it  "Confidential 
Business  Information,"  Submissions 
containing  such  proprietary  information 
should  be  sent  directly  to  the  Agency 
contact  indicated  above,  and  not  to  the 
Docket,  to  insure  thai  proprietary 
information  is  not  inrid\ertently  placed 
in  the  public  docket. 

Information  covered  by  such  a  claim 
will  be  disclosed  bv  FP.A  onlv  to  the 


extent,  and  by  means  of  the  procedures, 
set  forth  in  40  CFR  Pari  2.  If  no  claim  of 
conficier'i.Hlity  accomp.inies  the 
information  when  it  is  received  by  EPA. 
it  may  be  made  available  to  the  public 
without  further  notice  to  the  commenler. 

VII.  Authority 

Slatutory  authority  for  this  proposal  is 
provided  by  Sections  202  and  301(8)  of 
the  Clean  Air  Act  (42  C^.C.  7521  and 
7601).  This  action  is  also  in  accordance 
with  the  guidelines  for  establishing  high- 
altitude  regulations  provided  in  Section 
202(f}(3)  of  the  Clean  Air  Act. 
Specifically,  the  Administrator  is 
required  to  consider  and  make  a  finding 
with  respect  to  several  factors,  including 
"the  likelihood  that  the  adoption  of  such 
a  high-altitude  regulation  will  result  in 
any  significant  improvement  in  air 
quality  in  any  area  to  which  it  shall 
apply." 

Congress  therefore  intended  that  EPA 
consider  the  effects  of  high-altitude 
regulations  on  areas  in  which  those 
regulations  would  apply.  As  discussed 
above,  the  regulations  would  not  have 
any  signiricant  effect  vis-a-vis  the 
National  Ambient  Air  Quality  Standards 
in  the  counties  which  would  be 
excluded  from  the  high-altitude 
regulations.  Even  without  high-aliitude 
regulations,  these  counties  should 
continue  to  experience  reductions  in 
vehicle-related  pollutants. 

Administrative  Designation:  Under 
Executive  Order  12291  EPA  must  judge 
whether  a  regulation  is  "major"  and 
therefore  subject  to  the  requirement  of  a 
Regulatory  Impact  Analysis.  This 
regulation  is  not  major  because  it 
involves  no  negative  cost  impacts  and 
has  no  significant  adverse  effect  on 
competition,  productivity,  investment 
employment  or  innovation. 

This  proposed  regulation  was 
submitted  to  the  Office  of  Management 
and  Budget  for  review  as  required  by 
Executive  Order  12291.  Any  comments 
from  0MB  to  EPA  and  any  EPA 
response  to  those  comments  are 
available  for  public  inspection  in  the 
docket  cited  at  the  beginning  of  this 
preamble. 

Effect  on  Small  Entities:  Section  605 
of  the  Regulatory  Flexibility  Act 
requires  that  the  Administrator  certify 
regulations  that  donot  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  I  certify  that 
this  regulation  indeed  does  not  have  any 
significant  impact  on  small  entities. 
Overall,  this  proposed  action  should 
reduce  the  regulatory  burden  on  a  large 
number  of  small  entities,  the  auto 
dealers  in  the  areas  to  be  excluded. 
Those  dealers  in  the  remaining  are.js 
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may  experience  a  slight  increase  in  the 

Hinsdale 

Huerfano 

State  of  Utah 

cost  of  vehicles  built  to  comply  with  the 

jdckson 

lefferson 

BcavHr 

Bon  Eider 

high-altitude  regulations  (S2-3  per 

C.-.'  he 

Carbon 

vehicle).  However,  the  economic  effect 

Kit  Carson 

of  this  increase  would  be  slight  and 
would  be  far  outweighed  by  the  heneftfs 

Lake 
La  Plata 

Las  Anisiaa 
Lincoln 

Daggfll 

Davis 

Duchesne 

in  the  excluded  areas. 

Ljirimer 

In-pacts  of  Reporting  Requiremt'iit:^. 

Emery 

This  proposed  rule  does  not  affect  the 
existing  reporting  requirements  of  EPA's 

Mesa 

Mineral 

Moffat 

Montezuma 
Montrose 

Morgan 

Garfield 

Grand     _, 

high-altitude  emission  control  program 

Iron 

Ust  of  Subjects  in  40  CFR  Part  86 

Otero 

Ouray 

luab 

Administrative  Practice  and 

Park 

Pitkin 

Pueblo 

Kane 

procedure.  Labeling.  Motor  vehii  \^■ 

pollution,  Reporting  and  recordkeeping 

Rio  Blanco 

Routt 

Millard 

Morgan 

requirements. 

Rio  Grande 

Piute 

Dated   NoverT-.ber  4.  1'W2 

Saguache 

San  Miguel 

.^nne  .M.  Corsuch, 

San  luan 

Summit 

Rich 

^^->■"lr'st^a:Jr 

Teller 

Salt  Lake 

Sevier 

For  the  reasons  set  forth  in  the 

Sun  jiian 

Summit 

preamble.  Part  86  of  Chapter  I.  Title  40 

Washington 

Weld 

San  pelt 

of  the  Code  of  Federal  Regulations  is 

State  of  S  "v  .^da 

Tooele 

proposed  to  be  amended  as  follows: 

Carson  City 

1  Section  86.082-30  is  amended  by 

Uintah 

Utah                             . 
Weber 

revising  paragraph  (a)f5)  as  follows 

Douglas 

V\a'^atih 

^86.082-30    Certification. 

Elko 

Eureka 

W  <i\  np 

(a)-    •    • 

Esmeralda 

2.  Section  86.0H4- 

'(i  is  amended  by 

(5|(ij  For  the  purpose  of  paragraph  (.<) 

Humboldt 

revisiny  paragraph 

iji  ">i  ;is  r.jllows: 

nf  this  section,  a  "designated  high- 

dhltude  location"  is  any  county  which 

l.ander 

Lyon 

§  86.084-30    Certification 

has  substantially  all  of  its  areas  locateci 

Lincoln 

- 

(Hi-    •    • 

(ise  of  pardgraph  (a) 

above  1.219  meters  (4.000  feet),  and: 

Mineral 

(.5)(il  For  the  pu.'p 

[A]  Requested  an  extension  past  the 

of  this  section,  a  "designated  high- 

attainment  date  of  December  31, 1982 

Nye 

altitude  location"  is 

ar.y  county  which 

for  compliance  with  either  the  Nationdl 
Ambient  Air  Quality  Standards  for 

Pershmg 

has  substantially  al 
above  1.219  meters 

of  its  areas  located 
(4,000  feet)  and: 

carbon  monoxide  or  ozone,  as  indicated 

Storey 

(A)  Requested  an 

extension  past  the 

in  Part  52  (Approval  and  Promulgation 

attainment  date  of  December  31. 1982 

of  Implementation  Plans)  of  this  title:  or 

Washoe 

White  Pine 

for  compliance  with 

either  the  National 

(B)  Is  in  the  same  state  as  a  county 

Ambient  Air  Qualit 

y  Standards  for 

designated  as  a  high-altitude  location 

Sui:^  iii  -No*  MeMCo 

carbon  monoxide  or  ozone,  as  indicated 

according  to  paragraph  (A). 

Bemadillo 

in  Part  52  (Approva 

and  Prom.ulgation 

(ii)  The  designated  high-altitude 

of  Implemention  Plans)  of  this  title;  or 

locations  defined  in  paragraph  (ij  are 

Catron 
Colfax 

Curry 

(B)  Is  in  the  same 

state  as  a  county 

listed  below: 

designated  as  a  high-aititude  location 

Designated  High-Altitude  Locations 

DeBaca 

according  to  paragraph  (A). 

(ii)  The  designated  high-altitude 

(Counties) 

Grant 

Guadalupe 

locations  defined  in 

paragraph  (i)  are 

State  of  Colorado 

Harding 

Hidalgo 

listed  below: 

AdrtTiH                                   Arapahoe 
■X  ^r^o^trf                                Airhu'eta 

Lincoln 

Luna 

Designated  High-Altitude  Locations 

Los  Alamos 

(Counties) 

H..ijiiVr 

Stale  of  Colorado 

McKhiley 

[  ^dtfee                                  Costilla 

Ad.inis 

Aranahoe 

Ch-'venr-e                              Crowley 

Otero 

Alrimiisa 

Archiiipia 

C:lt''ir  Ci-"*-!*                           Cusler 

C^jnPi-m                                                          1 

Mora 

BoulJcr 

Delia                                      Dolores 

Rio  Arriba 

Roosevelt 

Chafffc 

CMtilla 

[)env^f                                   DougidH 

Cheyenne 

Sandoval 

Santa  Fp 

Clear  Cre.-k 

Cusler 

EdRle                                      El  Paso 

San  Juan 

,             Sierra 

Conejos 

f.lbert                                                     ^ 

San  Miguel 

Socorro 

, 

Delta 

Dolores 

rremorit 

Taos 

Union 

Torrance 

Denver 

Eaxlt- 

Douglas 

Garfield                                 Grand 

El  Paso 

Ciilpin                                     Gunnison 

F.lliert 

Valencia 

1 
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iTt'nionl 

(;irfi.'l(i 

(,i:!.in 

Grand 
Gunnison 

Hi'isdale 
Jackson 
Kit  Carson 

Huerfano 
Jefferson 

Lake 
La  Platta 

Larimer 

Las  Animas 
Lincoln 

Mesa 
Mineral 

Mu'Til 

Montezuma 

Montrose 

Morgan 

Otero 

Ouray 

Park 
Pitkin 

Pueblo 

Rki  Bianco 
Rio  Grande 

Routt 

Saguache 
San  |uan 

San  Miguel 
Summit 

Teller 

Waphinglor 

V\'.>l(i 

Slate  of  Nevada 

(Larson  Cil\ 

DnuSi.lS 

Fiko 
Esmeralda 

Eureka 

HiltTlholJt 

LdncitT 
Lini.oln 

Lyon 

.Mmrral 

Nye 

P.Tshi.it; 

Storey 

\\'as!iot» 

WhiU'  Pine 

State  of  New  Mexico 

B<'rn,uiiilo 

Catron 

Colfax 

Curry 

I>  R.ica 

C.r.int 

Gudd.ilupe 

H,ird  nij 

Hid.ilgo 

l.ini.oln 
Los  Alamos 

I. una 

M.kir.l.'v 

OliTO 

Mora 

Ri.i  .\rril)a 

R()os('\t>lt 

Sandoval 
San  |uan 
S,in  Miguel 

Santa  Fc 

Sierra 

Socorro 

T,)os 

I'orrance 

Union 

Valencia 

Beaver 

Cache 

Dagpelt 
Davis 

Emery 

Garfield 

Iron 

)uab 

Kane 

Millard 

Pi'ule 

Rich 

Salt  Lake 
San  juan 
Sanpete 

Tooele 

Uintah 
Wasatch 

Wavne 


Stalp  ol  Ltah 

Box  Elder 

Carbon 

Duchesne 


Grand 


Morgan 


Sevier 
Summit 


Utah 
Weber 


IFR::,!     s.-:k»»ri-  h-d  11-9-82;  8:45  am| 
BILLING  CODE  6S60-5O-M 


40  CFR  Part  180 

[PP  2E2658/P258;  PH-FRL  2239-81 

Malattiion;  Proposed  Tolerance 

AGENCY:  Environnifnt.il  Protection 
Agpncy  (EPA). 
ACTION:  Proposed  ruli". 


summary:  This  notice  proposes  that  a 
tolerance  be  established  for  residues  of 
the  insecticide  nialathion  in  or  on  the 
commodity  sunflower  seeds.  The 
proposed  regulation  to  establish  a 
maximum  permissible  le\e!  for  residues 
of  the  insecbcid"  in  or  on  the  commodity 
was  submitted,  pursuant  to  a  petition, 
by  the  Interregion.il  Research  Project 
No,  4  (IR-4). 

DATE:  Comments  must  be  reccued  on  or 
before  November  26,  1982. 
ADDRESS:  Written  comments  to: 
Emergency  Response  Section,  Process 
Coordination  Branch,  Registration 
Division  (TS-767C),  Environmental 
Protection  Agency.  Rm.  716B,  CM=2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  Stubbs  (~0;i-5.57-lig2)  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  Tlie 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 


University,  New  Brunswick,  NJ  08903. 
has  submitted  pesticide  petition  number 
2E2658  to  EPA  on  behalf  of  the  IR-4 
Technical  Committee  and  the 
Agricultural  Experiment  Stations  of 
Minnesota,  North  Dakota,  and  South 
Dakota,  and  the  National  Sunflower 
Association. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  propose  the 
establishment  of  a  tolerance  for  residues 
of  malathion  (ftO-dimethyi 
dithiophosphate  of  diethyl 
niercaptosuccinate)  resulting  from 
postharvest  application,  in  or  on  the  raw 
agricultural  commodity  sunflower  seeds 
at  8.0  parts  per  million  (ppm). 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  puipose  for  which  the 
tolerance  is  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  included  rat  acute 
oral  studies  with  LDm  values  of  1,000  to 
1,845  milligrams  (mg)/kilogram(kg):  an 
8G-week  rat  feeding  study  with  a  no- 
observed-effect  level  (NOEL)  for 
oncogenic  effects  of  8,150  ppm  (highest 
dose  tested);  a  47-riay  (voluntary) 
human  feeding  study  with  a  NOEL  of  0.2 
mg/kg/day  for  cholinesterase  inhibition: 
a  rat  teratology  study  (single  dose, 
injected  intraperitoneal)  with  a  NOEL  of 
900  mg/kg;  and  a  rec-assay  mutagenicity 
study  which  was  negative. 

The  acceptable  daily  intake  (AUl), 
based  on  the  hum.in  feeding  study 
(N'OEL  of  0,2  mg/kg/day)  and  using  a  10- 
fold  safety  factor,  is  calculated  to  be 
0.02  mg/kg  of  body  weight  (bw)/day. 
The  maximum  permitted  intake  (MPI) 
for  a  60-kg  human  is  calculated  to  be  1,2 
mg/day.  The  theoretical  maximum 
residue  contribution  (TMRC)  from 
existing  tolerances  for  a  1.5  kg  daily  diet 
is  calculated  to  be  6,13  mg/day:  the 
current  action  will  increase  the  TMRC 
by  0  OOJtJO  mg/day  (0.06  percent).  The 
m.-rent  action  will  utilize  an  additional 
0.30  percent  of  the  ADL  The  Agency  has 
roniluded  that  the  amount  of  malathion 
aJded  t:)  the  h  ;'ran  diet  from  the 
protMjSi'd  iis<-  \%;i'.  :•■'!  significantly 
incf-'asp  d,^'^i;•^  i  \;osure. 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  mehod,  gas-liquid 
chromatography,  is  available  for 
enforcement  purposes.  There  ,tre 
presently  no  actions  pending  against  the 
continued  registration  of  this  chemical. 

Based  on  the  abo\e  infcrniition 
considered  by  the  Agency,  c  ;irrentl\ 
established  tolerances  for  nn-at  and  milk 
are  adequate  to  cover  any  icMiiiies 
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resu'.tmo  from  Sinflowpr  sfed  mea!  used 
as  anum^l  feed;  the  toleriir.ce 
established  hy  aT:=^nd'ra  4^  CFR  180.111 
would  protect  the  pubiic  htaith.  It  is 
proposed,  therefore,  that  the  tolerance 
be  established  as  set  forth  below. 

.Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  ppderal 
Insecticide.  Funsxide  a."d  Rodenticide 
A:*  !F1FRA>  as  am.pndf^d,  which 
(  on'riins  any  of  the  ingredients  listed 
herein,  n-oy  r°q'jpst  within  15  days  after 
publication  of  th:s  ncUce  in  the  Federal 
Register  that  this  rulemaking  proposal 
bf  referred  to  an  Adv'^'^'v  Committee  in 
accordance  with  SPtti^'n  408(e)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act. 

Interested  persona  are  invited  to 
submit  written  commen's  on  the 
proposed  regulation.  As  provided  for  in 
the  AdminJstranve  Pr'?ceiiiure  Act  (5 
L'-S.C.  553(d!(3j),  the  comm.ent  period 
time  IS  shortened  to  less  than  30  day-- 
because  of  the  necessity  to  provide 
expeditiously  a  means  to  control  the 
stored  grain  insect  compie.x  infesting 
stored  sunfiower  seeds.  Comments  must 
bear  a  notation  indicating  the  document 


cimtrol  nufiiber,  "(PP  2E2658/P258]",  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Emergency  Response  Section, 
Registration  Division,  at  the  address 
given  above  frorn  8:00  a.m.  to  4:00  p.m.. 
Monday  through  Friday,  except  legal 
holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemiptions  from  tolerance  - 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

(Sec.  408(e).  68  Stat.  514  (21  U.S.C.  346a(e))) 


I. is;  of  Subjects  in  40  CFR  Par!  V&J 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests. 

Dated:  Octobor  27,  J982. 
Robert  V.  Brown. 

Actuia  Director.  Registration  Division,  Office 

of Pfsticide  Froonims. 

PA.RT  180— [AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
180.111  be  amended  by  adding  and 
alphabeticaily  biserting  the  raw 
agricultural  commodity  sunflower  seeds 
to  read  as  foi!ovv> 


§  leo  -111 

re;  ^ms. 

* 

Mat.itr.  on.  »o!'.".'c:"^e.s  fo,' 

Comn,od„ies                               P^^Jjf 

Su."i'towe'  seeds  (Post-H) 


I  -'        .    k:  -  <r.!,-f  Ki',.,i  1 1  -(M!2;  8:45  am| 
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This   section   of  the   FEDERAL   REGISTER 
contains  documents  other  than   rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of   heanngs  and 
investigations,   committee   meetings,   agency 
decisions  and   rulings,   delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of   documents   appearing   in   this   section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

November  5,  1982. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  title  of  the  information 
collection:  (3)  form  number(s),  if 
applicable;  (4)  how  often  the  information 
is  requested;  [5]  who  will  be  required  or 
asked  to  report;  (6)  an  estimate  of  the 
number  of  responses:  (7)  an  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (8)  an 
indication  of  whether  section  3504(h)  of 
Pub.  L.  96-511  applies;  (9)  name  and 
telephone  number  of  the  agency  contact 
person. 

Comments  and  questions  about  the 
items  in  the  listing  should  be  directed  to 
the  agency  person  named  at  the  end  of 
each  entry.  If  you  anticipate  commenting 
on  a  form  but  find  that  preparation  time 
will  prevent  you  from  submitting 
comments  promptly,  you  should  advise 
the  agency  person  of  your  intent  as  early 
as  possible. 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Richard  J.  Schrimper,  Statistical 
Clearance  Officer  (202)  447-6201, 

Revised 

•  Agricultural  Marketing  Service 
Hops  of  Domestic  Production — 

Marketing  Order  No.  991 
On  occasion,  annually,  biennially 
Farms:  6,938  responses;  16,060  hours;  not 

applicable  under  3504(h) 
Robert  Boersma  (202)  447-2256 


Extension 

•  Agricultural  Marketing  Service 
Walnuts  Grown  in  California — 

Marketing  Order  No.  984 
On  occasion,  monthly,  annually 
Businesses  or  other  institutions:  18,950 

responses:  33,445  hours:  not 

applicable  under  3504(h) 
Robert  Boersma  (202)  447-2256 

•  Animal  and  Plant  Health  Insofction 
Service 

Request  for  Reimbursable  0\  ertime 
Services 

PPQ  192  -  ■ 

On  occasion 

Individuals,  businesses  or  other 
institutions:  2.000  responses:  166 
hours;  not  applicable  under  3,504(h) 

L.  M.  Sedgewick.  Jr.  (301)  436-«.iH4 

•  Agricultural  Marketing  Service 
Request  for  Classification 

CN  357 

On  occasion 

Businesses  or  othi-r  institutions:  3,000 
responses;  250  hours:  not  applicable 
under  3504(h)  V 

Loyd  R.  Frazier  (202)  44--5506 

Richard  |.  Schrimper. 

Sfalisticol  Clearance  Officer. 

\rR  n..„    M-  wa-q  FIM  11-«-62.'  8:45  ami 
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Cooperative  State  Research  Service 

Committee  of  Nine;  Meeting 

In  accordance  with  the  P'ederal 
Advisory  Commntpp  Act  of  October  6, 
1972  (Pub.  L.  92-^63,  Stat.  770-776),  the 
Cooperative  State  Research  Service, 
announces  the  following  meeting 

Name:  Commi'ter  of  N;nr 

Ddte:  necember  8.  1982. 

Time:  8:00  a.m.-5:TO  p.m. 

Place:  Committse  Meeting  Room  303A. 
.'Kgricul'ure  Duildmg.  University  of  Arizona. 
Tucson.  Arizona  85721. 

Type  of  Meelmj:  Open  to  the  p,^!:;:i:. 
Persons  may  parti(  ipate  in  the  meelmp  as 
time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  befn-'p  or  alter  the  meeting  with 
the  contHct  person  listen  below. 

Purpose:  To  tvaKuite  and  reciiiiirvii  ;  i! 
proposals  for  cooperative  research  on 
problems  thai  rnncorn  agriculture  in  two  or 
more  Slates,  and  to  make  recommendations 
for  allocation  of  regional  research  funds 
appropriated  by  Congress  under  the  Hatch 
Act  for  research  at  the  State  agricultural 
experiment  stations. 

Contact  Person  for  Agenda  and  More 
Information;  Dr.  Estel  H.  Cobb.  Recording 


Secretary,  U.S  Department  of  Agriculture. 
Cooperative  State  Research  Service. 
Washington.  D.C.  20250;  telephone:  202/447- 
4329. 

Done  at  Washington.  DC,  this  5th  day  of 
November  1982. 

\V   I,  Thomas, 

Administrator.  Cooperative  State  Research 
Service. 

IFR  Doc  82-30878  Filed  11-0-82:  8:45  am| 
BILUNG  COOe  M10-03-M 


Packers  and  Stockyards 
Administration 

Farmers  Livestock  Feeder  Pig  Sale, 
Ky.;  Deposting  of  Stockyards 

It  h.is  been  ascertained,  and  notice  is 
hereby  given,  that  the  livestock  markets 
named  herein,  originally  posted  on  the 
respective  dates  specified  bekjw  as 
being  subject  to  the  Packers  and 
Stockyards  Act,  1921.  as  amended  (7 
U.S.C.  181  et.segj.  no  longer  come 
within  the  definition  of  a  stockyard 
under  said  Act  and  are,  therufore.  no 
longer  subject  to  the  provisions  of  the 
Act. 


Faciirty  No.,  name  and  location  o(  sloctiyaid 


KY-132    Famie™    Uvestock    Feeder    Pig 
Sole,  Mayfiek),  Kentucky, 


CMeof 
posting 


Oct  20.  1970 


Notice  or  other  public  procedure  has 
not  preceded  promulgation  of  the 
foregoing  rule.  There  is  no  le??al 
justification  for  not  promptly  deposting 
a  stockyard  which  is  no  longer  within 
the  definition  of  that  term  contained  in 
the  Act. 

The  foregoing  is  in  the  nature  of  a 
change  relieving  a  restriction  and  may 
be  effective  in  less  than  30  ijc.\s  after 
publication  in  the  Federal  Register.  This 
notice  shall  become  effective  November 
10,  1982. 

(42  Stai  Ir-^i  as  a  iiended  and  supplemented: 
7U.SC,  IHl  et  seq.} 

Done  at  Washington   D  (,..  this  ,1rd  day  of 
November  1982 

lack  W.  Brinckmeyer, 

C.hirf,  Financial Proter::ori  Bmn  h.  Livestock 
Marketing  Division. 

|ffl  Doi.  82-30876  Filed  ll-S-AZ  8  4?  «m| 
BILLING  COOE  M10-02-M 
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Wisner  Sales  Co.,  Inc.,  Nebr.;  Proposed 
Posting  of  Stockyards 

The  Chief,-.^ inancial  Protection 
Branch,  Packers  and  Stockyards 
Administration,  United  States 
Department  of  Agriculture,  has     ■ 
information  that  the  livestock  markets 
named  below  are  stockyards  as  definfed 
in  section  302  of  the  Packers  and 
Stockyards  Act.  1921.  as  amended  (7 
U.S.C.  202),  and  should  be  m.^de  subject 
to  the  provisions  of  the  Act, 

NE-191  VVisner  Sales  Co.,  Inc  ,  VVianer. 
Nebraska 

.Notice  is  hereby  given,  therefore,  that 
the  said  Chief,  pursuant  to  the  authority 
delegated  under  the  Packers  and 
Stockyards  Act.  1921.  as  amended  (^ 
U.S.C.  181  et  ssq),  proposes  to  designate 
the  stockyards  named  above  as  posted 
stockyards  subject  to  the  provisions  of 
the  .^ct  as  provided  ;n  section  302 
thereof. 

Any  person  who  wishes  to  submit 
V.  ntten  data,  views,  or  argument 
concerning  the  proposed  designation, 
may  do  so  by  fiimg  'hem  with  the  Chief 
Financial  Protection  Brar.ch,  Packers 
and  Stockyards  .■^dmanistnKum.  L'ruifd 
States  Department  of  .A2riCu;t:^re. 
Washing' ^.n.  D  C.  :025f».  ^'V  \')\»'n-.ber 
2H,  1982. 

All  written  submissions  made 
pursuant  to  this  notice  shall  be  made 
available  for  public  inspection  in  the 
office  of  the  Chief  of  the  Financial 
Prutectiin  Branch  during  normal 
tii.siness  hours. 

Done  d!  W3<-,hin;;'on.  DC,  this  3rd  day  of 
\'overr.t)er  1982. 
|<Tck  VV  Br.nt  kmovf-r. 

C"" :-. "  /  .  -       .,  t  rt'jctiun  Branch.  Livestock 
Marketing  Division. 

■■■-  :)<•'    8,'-:ui(i~  -"■'.•:;  •  ■   i  :c   ^  ir.  aiQl 

ei^^iNG  coc£  j^'o-oj-M 


CIVIL  AERONAUTICS  BOARD 

IDocket  410;S)  ' 

Interratjona)  Air  Associates,  Inc  , 
Fitness  Investigation;  Assignment  ot 
Proceedirg 

This  proceeding  has  been  assigned  to 
Chief  Administrative  Law  Judge  Elias  C. 
Rodriguez.  Future  communications 
should  be  addressed  to  him. 

UdXtd  at  Washington,  D.C.,  Novemtjer  3. 
1982. 

Elias  C.  Rodriguez. 

Ch;(''Ai:::::niS!ri:ii  '.'e  Lo:v  /udf^. 

\¥V  n..c   H2-J0871  Filed  11-9-K;  ir45  jm| 
BtlLING  COOE  $320-0 1-M 


(Dockets  38019  and  38961;  Order  82-11-23] 

Notice  of  Order  Concerning  Mai!  Rates 

t)r.ltT  B2-1  l-:;i.  NovembfT  4,  1982. 
Dockets  38019  and  36961,  establishes  a 
new  mail  rate  structure  for  the  state  of 
.Maska.  It  also  proposes  new  final  intra 
Alaska  service  mail  rates  retroactive  to 
Iir;t!,i'-\  1    19ai    FOR  FXtRTHER 
INFORMATION  COOITACT:  [.in,  ph  VV 

Bolognesi,  Bureau  of  Domestic  Aviation 
(202)  fi73- 53,33.  or  |ames  E.  Gardner. 
Bureau  of  Internationa!  Aviation  |202| 
673-5391. 

Copies  of  the  onier  are  available  from 
the  CAB  Distribution  Section.  Room  100, 
1825  Connecticut  Avenue,  N  \V  . 
Washington.  D.C  20428.  Persons  outside 
the  Washington  Metropolitan  nrea  may 
send  a  postcard  request. 

By  the  Civil  Aeronautics  Board;  Novemlicr 

4,  19B: 

Phyllis  I  Kaylof. 
Secretary 

[W.  niK   H2  Jiisr:  Filed  H-9-82.  8:45  ami 
BtUJNG  COOE  6320-01-M 


Docket  31290;  Order  82-1 1-331 

Order  Concerning  Standard  industry 
Fare  Level 

Order  82-11-33,  November  5,  1982. 
Docket  31290,  denies  an  application  for 
exemption  from  the  interim  Standard 
Industry  Fare  l.evp!  reriup'-^'d  by  I'nitfd 
Air  Lines.  FOB  further  information 
CONTACT:  Julien  R.  Schrenk,  Bureau  of 
ii-.u  .-national  Aviation.  (2U2)  b:'3-2590. 

Copies  of  the  order  are  available  from 
the  CAB  Distribution  Section,  Room  100, 
1825  Connecticut  Avenue,  NW., 
W^ashington.  D.C.  20428.  Pe^ons  outside 
the  Washington  Metropoii'.an  area  may 
send  a  postcard  request. 

By  the  Civil  Aeronautics  Board.  November 
5.  i9«i: 

Phyllis  T.  Kaylor. 
Secretary. 

|1"H  Due  *2  ir*rj  ^i;«l  1 1  Jt-ai:  »  4.5  jml 
eiWlnq  Cort«  R3J0-01-M 


DLPARTMENT  OF  COMMENCE 

Interriational '''  i:";  Adm'P:s*.riticri 

I  A-423  0^"    A-l^:--0'a,  and  A-4;;6-0£2 

Sugar  Frc<n  France.  Beiqium,  and  ttie 
Federal  RepuWic  of  Germany; 
Prelinnin.Try  Results  of  Administrative 
Review  of  Antidumping  Finding 

AGENCv:  Inteina'ti.j.aa!  Trade 
Administration.  Commerce. 


action:  Notice  of  preliminary  results  of 
administrative  review  of  antidumping 
finding. 

SUMMARY:  The  Department  of 
Commerce  has  conducted  an 
admanistrative  review  of  the 
antidumping  finding  on  sugar  from 
France,  Belgium,  and  the  Pedera! 
R^;;iub!ic  of  Germany.  The  review  covers 
the  thirteen  known  exporters  and  third 
country  resellers  of  this  merchandise  to 
the  United  States  and  the  period  June  1, 
1981  through  May  31,  1982.  There  was  no 
known  shipments  to  the  United  States 
during  the  period  and  there  are  no 
known  unliquidated  entries. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  require  cash  deposits  of 
estimated  antidumping  duties  on  future 
entries  equal  to  the  margins  calculated 
on  the  last  known  shipments.  Interested 
parties  are  invited  to  comment  on  these 
preiiminary  results. 
EFFECTIVE  DATE:  November  10,  1982. 
for  further  information  contact: 
Arthur  N".  DuBois  or  Susan  Crawford, 
Office  of  Compliance,  International 
Trade  .-Xdministration,  U.S.  Depa.rtment 
of  Commerce,  Washington.  DC.  202.'0 
trlepr^une  !202)3~7-36Ol. 
SUPPLEMENTARY  INFORMATION: 


Background 

O 

ufC 


-iriuary  ;5,  1982,  the  Department 
i.merre  !'   'le  Department") 


publistifd  in  'he  Federal  Re<;\ster  '4~  FR 
3399)  the  final  results  of  I's  la^' 
administrative  review  of  the 
antidu.mping  finding  on  sugar  from 
fiaiKH.  Belgium,  and  the  Ffder.il 
Republic  of  Germany  (44  FR  33878.  June 
13. 1979)  and  announced  its  intent  to 
conduct  the  next  administrative  .review 
by  the  end  of  June  1983.  As  required  by 
section  751  of  the  Tariff  Act  of  1930 
{"the  Tariff  Act"),  the  Department  has 
now  conducted  that  administrative 
review. 

Scope  ui  thk'  R"vievv 

Imports  cover-sd  by  the  review  are 
shipments  of  sugar,  both  raw  and 
refined,  currently  classifiable  under  item 
numbers  1.55.2025. 155.2045,  and  155.3000 
of  the  Tariff  Schedules  of  the  United 
Sial>=s  Annotated  (TSUSA). 

The  Department  knows  of  thirteen 
exporters  and  third-country  resellers  of 
sugar  to  the  United  States  from  France, 
Belgium,  and  the  Federal  Republic  of 
Germ.iny.  The  review  covers  all  thirteen 
;ind  the  period  |dnc  1,  1981  through  May 
31    iH82.  There  were  no  known 
shipments  to  the  United  St:ite<:  dunng 
the  pi.-riod  and  there  are  n^  kn.i-An 
unliquidated  enines. 
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Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that,  as 
provided  for  in  §  3,53.48(b)  of  the 
Commerce  Regulations,  a  cash  deposit 
of  e.stirriated  antidumpi:ig  duties  of  102 
percent,  10.3  percent,  and  121  prrcenl, 
t)ased  on  the  margins  calciiatf  d  c^n  the 
It.'St  known  shipment.s  of  this 
merchandise,  shall  be  req;i;r  J  on  >/:! 
.■shipments  of  sugar  from  France. 
Belgium,  and  the  Federal  Repub;!.c  jjF 
Gi'rmany,  respectively,  entered,  r^r 
\\ ! Indrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  reustts  of  this 
adniiiiistrativ?  review.  The  cash 
deposits  shall  be  reduced  by  the  amount 
of  any  estimated  counterxailmg  duty 
cash  deposit,  attributable  to  export 
subsidies,  required  at  the  time  of  entry. 
This  depo.sif  requirement  shall  remain  in 
effe-:t  unnl  publication  of  the  final 
results  of  tne  next  acininistrative 
review. 

Interested  parties  may  submit  written 
comments  (.in  •re'^e  preliminary  results 
within  30  d   vs  cI  I'.ie  .i  .ie  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  J^earlng  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  The 
Df  partmeiit  w  Jl  publish  the  final  results 
of  the  administratrive  review  including 
the  results  of  its  analysis  of  any  such 
comments  or  hearuig. 

Tiiis  administrative  re\  lew  a.id  notice 
are  in  accordance  wiih  section  751(a)(l ) 
of  the  Tariff  Act  (19  U.5.C.  J675(ai(l)) 
and  §  353.53  of  the  Comm.irce 
Regulations  (19  CFR  333.53) 

Dated:  November  3. 1982, 
ludith  H.  Bello, 

Acting  Oppiily  AsslstanI  Sficrvttjrv  fur  Import 
■  Administration. 

IFR  D.ir  a2-.'a>r'»2  Fil.  li  1 1-9-H2  8  4-  .)m| 
BILLING  CCCe  3S10-ZS-M 


IA-533-C211 

Po!vvi,ny<  C     o,.Je  C':^.:;       '.  .-ilm 
Frc~'  Tc^Y.c..-  P:-\  .irMiia'.  r!:'  =  .i;ts  o* 
'^'i;v>r    t(--s;.-»e  Fev.ew  ct  ".  ■f-.iurnpt.ng 
Finding,  !r. :*>■-•:  To  Revoke  in  Part,  and, 
Ter.'M..»  D€te.'n-.,n3;  on  To  Revoke  in 

ac'ENCY:  International  Trade 

.■\  I'liinistration.  Commerce. 

AcriCiM:  "^iolice  of  preliminary  results  of 

administrative  review  of  antidumping 
bnding,  intent  to  revoke  in  part,  and 
tentative  determind'hm  to  revoke  in 
part. 


SUMMARY:  The  Department  of 
Commerce  has  conducted  an 
adm.inibtrative  review  of  the 
ar'idumping  finding  on  polyvinyl 
chior-'de  sheet  ar.d  filmi  from" Taiwan. 
The  review  covers  the  46  krown 
exporters  and  one  third-country  reseilei 
of  this  merchandise  to  the  United  Slates 
cu-  rent'.y  covered  by  the  finding.  For  ail 
I  ut  two  of  the  firms  the  review  covers 
'he  period  June  1,  1S80  through  either 
May  31,  1981,  or  |une  30. 1961. 

As  a  result  oi  this  review  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties  for 
certain  e.xporters  equal  to  the  calculated 
differences  between  United  States  price 
and  foreign  market  value  on  each  of 
their  shipments  during  their  individual 
period  of  review.  / 

The  Department  intends  to  revoke  the 
finding  with  respecH<^Kan  Ya  Plastics 
Corporation.  We  published  a  tentative 
determination  to  revoke  in  part  with 
respect  to  Nan  Ya  Plastics  Corporation 
on  June  26, 1981.  The  Department  has 
also  tentatively  detarmined  to  revoke 
the  finding  with  respect  to  Cathay  . 
Plastic  Lidustry  Oo..  Ltd. 

Interested  partifes  are  invited  to 
comment  on  these  preliminary'  results. 
EFFECTIVE  DATE:  Novem.bpr  10,  1982, 
FOR  FUfTKfR  !K,'0  =  MAT  ON  CONTACT:  •;• 

8et:y  ii,  Lex.igue  or  biisan  M.  Crawford, 

Office  of  Compliance,  International 

Trade  Administration,  U.S.  Derartmsnt 

of  Commerce,  Washington,  D.C.  20230 

(202-377-3601). 

SUPPLEMENT,' a  -    NFORMATICN: 

Background 

On  June  16.  1981.  the  Department  of 
Commerce  (  ths  DepartmenfJ 
published  in  ih-i  Fedetai  Register  (46  FR 
33065)  the  preliminarj-  results  of  ils  last 
administrajive  review  and  tentative 
determinatron  to  partially  revoke  the 
aniidampmg  f  nding  on  polyvinyl 
chloride  sheot  ?nd  fil.-n  from  Taiwd.?.  On 
September  23, 1P31.  the  Dep  irtment 
published  in  the  federal  Register  (46  FR 
40c7.S3— }j  the  final  res^JiS  of  the 
administranve  review  and  announced 
Its  intent  to  conduct  the  next 
administrative  review  by  the  end  of  June 
1962.  As  required  by  section  751  of  the 
Tariff  A;l  <if  1?  30  ("die  Tariff  Act"),  the 
Department  has  now  conducted  that 
administrative  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipment  of  unsupported,  flexible, 
calendered  polyvinyl  chloride  ( 'PVC") 
sheet,  film,  and  strips,  over  8  inches  in 
width  and  over  18  inches  in  length,  and 
at  least  0.002  inch  but  not  over  0.020 
inch  in  thickness,  currently  classifiable 


under  item  numbers  771  4:-t12  and 
r74,5590  of  the  Tanff  Schedules  of  ihe 
United  Sta!-s  .Annotated  f TSl'SA; 

The  Departm.ent  knows  of  a  total  of  46 
exporters  and  one  third-country  [Hong 
Kong)  reseller  to  the  United  States  of 
PVC  sheet  and  film  from  Taiwan 
currently  covered  by  the  finding.  For  all 
but  two  of  the  firms  the  review  covers 
the  period  June  1, 1980  through  either 
May  31, 1981.  or  June  30. 1981. 

Twenty-one  firms  did  rot  export  PVC 
sheet  and  film  to  the  U.S.  during  the 
periods  reviewed.  The  estimated  duty 
deposit  rates  for  these  firms  will  be  the 
most  recent  information  for  each  firm. 
Seven  firms  failed  to  respond  to  our 
questionnaire  or  provided  insufficient 
information.  For  these  non-responsive 
firms  we  used  the  best  information 
available  to  determine  the  assessment 
and  estimated  duty  deposit  rates.  The 
best  information  available  is  the  most 
recent  rate  for  each  firm. 

The  Department  has  preliminarily 
decided  not  to  cover  the  following  nine 
firms  in  this  review  or  future  section  751 
reviews: 

Canal  International  Corp, 

Hofsiin  Industrial  Corp. 

Intel  bond  Ltd. 

jump  Inltmational  Corp.  ^ 

P,  R.  Originals  Co.,  Ltd, 

Progress  Plastics  Co,.  Ltd. 

Rictiard  Soong  Co..  Ltd. 

St.  Solid  Co.,  Ltd. 

TfiiiA  jn  Eva  Industrial  Co.,  Ltd. 

Our  preliminary  review  of  these  firms 
indicates  that  merchandise  exported  by 
them  is  not  subject  to  the  finding. 

The  Department  has  preliminarily 
decided  also  not  to  cover  the  following 
three  fii^s  in  this  review  or  future 
sect'6n  751  reviews: 

Forernost  Worldwide  (Taiwan)  Co..  Ltd. 
Phoenix  Enterprises  Inc. 
Turner  Enterprises  Co. 

Our  preliminary  review  of  these  finns 
indicates  that  all  have  gone  out  of 
business. 

This  is  not  a  proposal  to  revojce  the 
finding  with  respect  to  these  twelve 
firms.  Should!  th^se  firms  begin 
exporting  the  co\~red  merchandise  to 
the  U.S..  we  stiall  treat  them  as  new 
exporters. 

United  States  Price      ** 

la  calculating  United  States  price  the 
Dep.irtment  used  purch.ase  price,  as 
defined  in  section  772  of  the  Tariff  Act. 
Purchase  price  w  as  based  on  the  packed 
delivered  price  either  to  an  unrelated 
purchaser  in  the  United  States  or  to  an 
unrelated  Taiwanese  trading  company 
for  export  to  the  United  States,  as 
appropriate.  Where  applicable. 
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deductions  were  made  for  ocean  freight, 
insurance,  U.S.  and  foreign  inland 
freight,  currency  conversion  expenses, 
and  export  license  fees,  in  accordance 
with  §  353.10  of  the  Commerce 
Regulations.  Additions  were  made  for 
both  harbor  dues  and  customs  duties  on 
imported  raw  materials  not  collected  by 
reason  of  subsequent  exportation  in  a 
finished  product,  in  accordance  with 
§  353.10(d)(l)(ii)  of  the  Commerce 
Regulations.  Additions  were  also  made 
for  the  amount  of  sales  taxes,  stamp 
taxes,  and  education  taxes  rebated  upon 
exportation,  but  only  to  the  extent  that 
such  taxes  were  incurred  with  respect  to 
home  market  sales  and  were  added  to  or 
included  in  the  price  of  such  or  similar 
merchandise,  in  accordance  with  section 
353.10(d){l)(iii)  of  the  Commerce 
Regulations.  No  other  adjustments  were 
claimed  or  allowed. 

Foreign  Market  Value  « 

In  calculating  foreign  market  value  the 
Department  used  home  market  price,  or 
constructed  value  when  sufficient  sales 
did  not  exist  in  the  home  market  or  to 
purchasers  in  third  countries,  all  as 
defined  in  section  773  of  the  Tariff  Act. 
Home  market  prices  were  based  on 
delivered  prices  and  were  adjusted, 
where  applicable,  for  inland  freight, 
quantify  and  other  discounts,  a  packing 
differential,  credit  cost  differences,  sales 
returns  and  allowances,  technical 
assistance,  certain  advertising  and  sales 
promotions,  and  bad  debt  loss,  in 
accordance  with  §§  353.14  and  353.15  of 
the  Commerce  Regulations.  An 
adjustment  claimed  for  advertising  and 
sales  promotion  expenses  involved  in 
part  advertising  in  technical  magazines. 
The  Department  disallowed  this  portion 
of  the  advertising  claim  because  it  was 
not  directly  related  to  the  sales  of  PVC 
sheet  and  film  in  the  home  market.  No 
other  adjustments  were  claimed  or 
allowed. 

Preliminary  Results  of  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margins  exist; 


Manutacture"  exoofler 


Time  penod 


-I- 


Margin 
(per- 
cent) 


ApeK  internatjofial  C<xp  

Aaiam  international  tnc    

BL  A  G/  International  Co .  Lid.  . 
Brave  Dragon  inOusaies  Ltd  .. . 

Buam  Manutactunng  Co   

Cattvy  Platte  induatry  Co..  Ud 

Cheng  Hsuog  Corp   

Chia  Stuu  Enterpnaes  Corp 

CNen  VW  Enterpr»«a  Corp  

Coaina  Co..  Lid 

Diainond     Sttamrock      Trading 
Co»p 


6/l'80-6'3C  8t 
6/1/80-5'31'B1 
8/1/80-6/30/81 
6/1/80-5.'31/81 
6/V80-6'30.ei 
a/1/BO-«/30.81 
8/1/80-6.30/81 
6/1/80-6  30/31 
6/1/80-6/30.81 
6/1/80-5/31 '81 

I  6/1/60-5/31/81 


'11  37 
■i3 


Mar^n 

Manulacturer  •  exporter 

Time  penod 

(per- 
cent) 

Ogesi     intemalional     Oevetop. 

Corp .p„ « 

6/1/80-6/30/81 

Oirxson  ttK    «_.,..~ 

6/1/8O-6/30/81 
6/1/80-6/30/81 

6/1/80-5/31/81 

'5.9 

Everlastinq  Manutactumg  Inc 
f  asMion  Plastics  FaDr  Co  ,  Lid 

6/1/80-6/30/81 

8/1/80-5/31/81 

'5.9 

6/1/80-5/31/81 

Fup  Industries  Co  {Taiwan),  Ltd 

10/1/77-5/31/81 

59 

6/1/80-5/31/81 

'5  9 

Grand  Asia  Plastic  industry.  Inc 

10/1/77-5/31/81 

11  37 

Geia  4  Co 

6/1/80-8/30/81 

(') 

G  Gaily  international  Corp  . 

6/1/80-6/30/81 

(') 

Hov,«arr(  «  nr>     I  Iri    

6/1/30-6/30/81 
6/1/80-6/30/81 

(') 

Huinsm  Trading  Co.,  Lid 

8/1/80-6/30/81 

Jamecle  Corp  _.. 

6/1/80-5/31/81 

'1137 

Jiffy  Trading  Co     

6/1/80-5/31/81 

(') 

K  E   4  Kingston*  Co  .  Ltd 

6/1/80-6/30/81 

Key  Song  Intemationai  Co..  Ltd  . . 

6/1/80-5/31/81 

11.37 

La  ^ang  irc 

6/l/8n-5'3l/8l 

Long  Joy  Enterprises  Co..  Lid 

6/I/8O-5/31/8I 

59 

Mine  Chung  Kmtting  Co..  Ltd 

6/1/80-6/30/81 



Nan  Lung  Plastics  Co    Ltd 

6/1/80-5/31/81 

11  37 

6/1/80-6/30/81 

Nanpmg  Corp 

8/1/80-6/30/81 

Odm  mdustnal  Co..  Ltd 

8/1/80-5/31/81 

'11.37 

Pauiko  E^terp^se9 

8/1/80-6/30/81 

(') 

San  Chir>g  Plastics 

6/1/80-5/31/81 
6/1/80-5/31/81 

11  37 

San  jing  Enterprises  Corp.  Lid 

5.9 

Sequence  Co,  Ltd  

8/1/80-5/31/81 

(') 

Export  Suppties  Lid 

6/1/8O-5/31/BI 

'1137 

Team  Wondwioe  Corp 

8/1/80-6/30/81 

(') 

6/1/80-5/31/81 
6/1/80-5/31/81 

11  37 

Wen  Fung  industnes  Co..  Ltd 

'5.9 

World  Fastiions  Corp    

6/1/80-6/30/81 
6/1/80-5/31/81 

y  jng  Chieh  Enierpnsea  Co  .  Ltd 

'11.37 

Third-Country    Resellef/ Country 

Lot    Hong    (PVC    Co.),    Ud./ 

6/1/80-5/31/81 

'11  37 

'5.9 
{') 


No  Shipments  dunng  the  penod 

Intent  To  Revoke  in  Part 

As  result  of  our  review  we  intend  to 
revoke  the  finding  on  PVC  sheet  and 
film  from  Taiwan  manufactured  by  Nan 
Ya.  As  provided  for  in  §  353.54(e)  of  the 
Commerce  Regulations,  the  firm  has 
agreed  in  writing  to  an  immediate      * 
SLi.spension  of  liquidation  and 
reinstatement  of  the  finding  if 
circumstances  develop  which  indicate 
that  PVC  sheet  and  film  produced  by 
.N'an  Ya  and  sold  directly  or  indirectly  to 
the  United  States  is  being  sold  at  less 
than  fair  value.  If  the  finding  is  revoked 
with  regard  to  this  firm,  it  shall  apply/o 
unliquidated  entries  of  PVC  sheet  and 
film  produced  and  sold  by  Nan  Ya, 
exported  to  the  United  States  directly  or 
indirectly  through  a  Taiwanese  trading 
company,  and  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  June  26. 1981. 

Tentative  Detennination  To  Revoke  in 
Part 

Cathay  Plastic  Industry  Co.,  Ltd. 
("Cathay")  has  requested  a  revocation 
of  the  finding  with  regard  to  its 
shipments.  This  firm  made  all  sales  to 
the  United  States  at  not  less  than  fair 
value  or  had  de  minimis  margins  for  at 
least  a  two-year  period.  This  firm  has 
agreed  in  writing,  as  provided  for  in 


§353.54(e)  of  the  Commerce  Regulations, 
to  an  immediate  suspension  of 
liquidation  and  reinstatement  of  the 
finding  if  circumstances  develop  which 
indicate  that  the  merchandise  thereafter 
imported  into  the  United  States  is  being 
sold  by  it  directly  or  indirectly  at  less 
than  fair  value. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  after  the  date  of  publication  of  this 
notice  or  the  first  workday  thereafter. 
Any  request  for  an  administrative 
protective  order  must  be  made  within  5 
days  of  the  date  of  pubhcafion.  The 
Department  will  publish  the  final  results 
of  the  administrative  review  including 
the  results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
dumping  duties  on  all  appropriate 
entries  made  with  purchase  dates  during 
the  time  periods  involved.  Individual 
differences  between  United  States  price 
and  foreign  market  value  may  vary  from 
the  percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Further,  as  provided  for  in  §  353.48(b) 
of  the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  upon  the  margins  calculated 
above  shall  be  required  on  all  shipments 
of  PVC  sheet  and  film  from  those  firms 
still  covered  by  the  finding  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review.  These  deposit 
requirements  shall  remain  in  effect  until 
publicaUon  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review,  intent  to 
revoke  in  part,  tentative  revocation  in 
part,  and  notice  are  in  accordance  with 
sections  751(a)(1)  and  (c)  of  the  Tariff 
Act  (19  U.S.C.  1675(a)  (1),  (c))  and 
§§  353.53  and  353.54  of  the  Commerce 
Regulations  (19  CFR  353.53,  353.54). 

Dated:  November  3,  1982. 

Judith  Hippler  Bello, 

Deputy  (for  Policy)  to  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

|FR  Doc,  82-30891  Filed  11-9-82;  845  am| 
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Initiation  of  Counter/aiiing  Duty 
Investigation;  Certain  Autorriated  Fare 
Collection  Equipment  and  Pa.'ts 
Thereof  From  France 

«CENCY:  IntfTiiationai  Trade 

Adiriir'..siration:  Commerce. 

action:  Initiation  of  countervailing  duty 

'iv.  cstig.ituin. 

SUMMARY:  On  the  basis  of  a  petition 

.".■■J  in  proper  form  with  the  U.S.^ 
Depa'^tment  of  Commprce,  we  are 
initiating  a  countervailing  duty- 
investigation  to  determine  whethsr 
manufacturers,  producers,  or  exporters 
in  France  of  certain  automated  fare 
collection  equipment  and  parts  thereof 
recei\  e  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law.  We  are 
notifying  the  U.S.  International  Trade 
Commission  (ITC)  of  this  action  so  that 
It  rnay  determine  whether  imports  of 
AFC  equipment  are  rsaterially  injuring, 
or  threatening  to  materially  injure,  a 
U.S.  industry.  If  the  investigation 
proceeds  normally,  the  ITC  will 
announce  its  preliminary  determination 
on  or  before  November  2B.  1982,  and  we 
will  announce  ours  on  or  before  January 
5,  1983. 

EFFECTIVE  DATE:  NovC'TlbtT  lil,  1982 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Binder,  Office  of  Ir.vestigjtions, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
C'j.Tsntution  Avenue  N\V.,  V\ashington, 
0,C:.  20230,  I  202)  377-1779. 
SUPPLEMENTARY  INF03f,'AT!0fi: 

On  October  12, 1982,  we  received  a 

petition  frcmi  counsel  for  Cubic  Western 
U.ita.  Inc.  on  behalf  of  the  U.S.  industry 
producing  automated  fare  collection 
efjuipmerit  and  parts  thereof  (AFC 
equipment).  In  compliance  with  the 
filing  requirements  of  section  3.55.26  of 
the  Commerce  Regulations  (IQ  CFR 
35.1.26),  the  petition  alleges  that 
manufacturers,  produccis,  or  e\porters 
in  France  receive  subsidies  within  the 
meaning  of  section  771{5)  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
1677(5))  (the  Act),  and  that  imports  of 
AFC  equipment  are  materially  injuring, 
or  threatening  to  matenaliy  injure,  a 
U.S.  industry. 

France  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act;  therefore.  Title 
VII  of  the  Act  applies  to  this 
investigation. 

Initiation  onnvpst:gation 

Under  section  "02{r)  of  the  Ai:!  we 
must  determine,  within  20  days  after  a 


petition  is  filed,  whether  a  petition  sets 
forth  the  allegations  necessan,'  for  the 
initiation  of  a  ccuntervaiiing  diit^y 
investigation  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  these  allegations. 
We  have  examined  the  petition  on  AFC 
equipment  and  we  liave  found  that  the 
petition  meets  these  requirements. 

Therefore,  in  accordance  with  section 
7Q2(c)  of  the  Act,  we  are  initiating  a 
countervailing  duty  investigation  to 
determine  whether  manufactui'ers, 
producers  or  exporters  in  France  receive 
benefits  that  constitute  subsidies  within 
the  meaning  of  section  771(5)  of  the  Act. 
If  our  investigation  proceeds  normally, 
we  will  make  our  preliminary 
determination  by  January  5, 1983. 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  is  automated  fare 
collection  equipment  and  parts  thereof 
as  currently  provided  for  in  items  676.15. 
670.25,  676.30,  676.52,  678.40  and  678.50 
of  the  Tariff  Schedules  of  the  United 
States. 

Allegations  of  Subsidies 

The  petitioner  alleges  that 
manufacturers,  producers,  or  exporters 
in  France  receive  from  the  government 
of  France  the  following  benefits  which 
constitute  subsidies: 

•  Preferential  loans 

•  Governmient  conversion  of  shares  to 
convertible  debentures 

•  Capital  grants 

•  Research  and  development  assistance 

•  Preferential  tax  treatment 

•  Prepayment  by  state-owned 
corporations  against  future  deliveries 
of  equipment  at  terms  inconsistent 
with  commercial  considerations 

•  Preferential  export  financing 

Notification  of  ITC  } 

Section  702(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  if  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  tlie  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration.  « 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  November 

26. 1982,  whether  there  is  a  reasonable 
indication  that  imports  of  ,\FC 
equipment  from  France  are  materially 


injuring,  or  threatening  to  materially 

injure,  a  U.S.  industry.  If  its 

determination  is  negative,  this 

investigation  will  terminate:  otherwise. 

it  will  continue  according  to  statutory 

procedures. 

Judith  Hippler  Bello, 

AiJting  Deputy  Assistant  Secretary  for  Import 

A  drn  inistration. 

November  1, 1982. 

|FR  Doc.  82-30816  Filed  t1-»-SZ:  0:46  amj 
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New  Engiann  F  shery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service.  NCAA. 

summary:  The  New  England  Fishery 
Management  Council,  established  by 
Section  302  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Pub.  L.  94-265).  will  meet  to  discuss 
reports  of  the  demersal  finfish  oversight 
committee  and  of  the  ad  hoc  committee 
on  gillne's;  discuss  results  of  the  lobster 
public  hearings;  discuss  foreign  fishing 
matters  as  well  as  other  fishery 
management  and  administrative 
matters. 

r^  JTE5:  The  public  meetings  will 
convene  on  Tuesday,  November  30, 
198Z  at  approximately  10  a.m.,  and  will 
adjourn  at  approximately  5  p.m.,  on 
Wednesday,  i)ecember  1, 1982.  The 
meetings  may  be  lengthened  or 
shortened  or  agenda  items  rearranged, 
depending  upon  progress  on  the  agenda. 

ADDRESS:  The  meetings  will  take  place 
at  the  King's  Grant  Inn,  Danvers. 

Massachusetts. 

FURTHER  information:  New  England 
Fishery  Management  Council,  Suntang 
Office  Park,  5  Broadway  (Route  One). 
Saugus,  Massachusetts  01906. 
Telephone:  (617)  231-0422. 

Dated:  Novenitier  4, 1982. 

E.  Craig  Felber, 

Chief.  Management  Services  Stuff,  National 
Marine  Fisheries  Service. 
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Notice  is  hereby  given  that  Dr. 
Richard  H.  Lambertsen,  University  of 
Florida  requested  a  modification  to 
Permit  No.  336  issued  to  him  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  a  mi  Importing  of  M.i-ine 


/Ol 


Mammals  (50  CFR  Part  216]  on  October 
17,  1982. 

Dr.  Lambertsen  requests  additional 
authority  to  import  specimen  materials 
from  all  species  of  cetaceans  taken 
legally  in  the  .North  Atlantic  Ocean. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  request  to  the  .Vfanne 
Mammal  Com.mission  and  the 
Comm.ittee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  modification 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  Department  of 
Commerce.  Washingioii,  D.C.  20235, 
within  30  days  of  the  publication  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
request  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  request  are  summaries  of  those  of 
the  Applicants  and  do  not  necessarily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service. 

Documentation  pertaining  to  the 
above  modification  request  is  available 
for  review  m  the  following  offices: 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street,  NW.,  Washington. 
D.C; 

Regional  Director,  National  Marine 
Fisheries  Service,  Northeast  Region, 
Federal  Building,  14  Elm  Street. 
Gloucester,  Massachusetts  01930,  and 

Regional  Director,  National  Marine 
Fisheries  Service,  Southeast  Region, 
9450  Koger  Boulevard.  St.  Petersburg, 
Florida  13702. 

Dated:  November  3, 1982,         I 

R.  B.  Bnunsted, 

Acting  Director.  Office  of  Marine  Mamma's 
and  Endangered  Species.  National  Marine 
Fisheries  Service. 

(FR  Doc  82-J0792  Filed  11-9-02;  9:45  jm] 
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Office  of  the  Secretary 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposals  for 
the  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Economic  Analysis. 


Title:  Schedule  of  Expenditures  for 
Property.  Plant  and  Equipment  of  U.S.  District 
Investments  Abroad. 

Type  of  Request:  Revision. 

Burden:  1.300  respondents;  3,900  reporting 
hours. 

Needs  and  Uses:  Secures  3  years  of  ddtd  on 
property,  plant  and  equipment  expenditures 
of  majority-owned  foreign  affiliates  of  U.S. 
companies.  Required  for  the  preparation  of 
the  international  investment  accounts  of  the 
United  States. 

Affected  Public:  U.S.  corporations  ha\ing 
foreign  affiliates. 

Frequency  Annually. 

Respondent's  Obligation:  Mandatory. 

OMn  Desk  Desk  OfFicer:  Timothy  Sprehe. 
395-4814. 

•  •  •  •  • 

.Agency:  International  Trade 
Administration. 
Title:  Request  for  Special  Priorities 

Assistance. 
Type  of  Request:  Extension. 
Burden:  1,800  respondents;  900  reporting 

hours. 

Needs  and  Uses:  The  information  cullected 
is  required  for  the  enforcement  and 
administration  of  the  delegated  authority  of 
the  Defense  Production  Act  of  19,70.  as 
amended.  Used  to  assist  defense  contractors 
to  make  timely  delivery  of  products, 
mdteridls  and  services  in  support  of 
authorized  niitinnal  defense  and  energy 
programs. 

Affected  Public:  Producers  and  suppliers  of 
industrial  products,  materials  and  services. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefit. 

OMB  D. tsk  Officer:  Ken  Allen.  395-3785. 

•  *         •  •  * 

Agency:  International  Trade 
Administration. 

Title:  Controlled  Material  Requirements  for 
Class  A  Products, 

Type  of  Request  Extension. 

Burden:  2.0(10  respondents;  500  reporting 
hours. 

Needs  and  Uses:  The  information  collected 
is  required  for  the  enforcement  and 
administration  of  the  delegated  authority  of 
the  Defense  Production  Act,  as  amended. 
Used  to  manage  the  consumption  and  use  of 
controlled  material. 

Affected  Public:  Suppliers  using  controlled 
materials  to  produce  items  to  be  incorporated 
in  class  "A  '  products  by  contractors. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Ken  Allen.  395-3785. 

Copies  of  the  above  information  collection 
proposals  can  be  obtained  by  calling  or 
writing  DOC  Clearance  Officer,  Edward 
Michals  (202)  377^217.  Department  of 
Commerce.  Room  6622,  14th  and  Constitution 
■Avenue,  NW.,  Washington,  D.C.  20230. 

Written  comments  and  recommendations 
for  the  proposed  information  collections 
should  be  sent  to  the  respective  OMB  Desk 


Officer,  Room  3235.  New  ELxecutive  Office 
Building,  Washmgton.  DC. '20503, 
Edward  Michals, 
Departmental  Clearance  Officer. 

|FR  Doc  82-30817  Filed  11-8-82;  8:45  .■>m| 
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COMMITTEE  FOR  THE 
IMPl^MENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Kew  Export  Visa  for 
Certain  C^on,  Wool,  and  Man-Made 
Fiber  Teiftile  Prod*Jcts  Exporeted  From 

the  Republic  of  Korea 

/ 

Novembfer  4, 19R2. 
AGENcy:  Committee  for  the 
Implementation  of  Textile  Agreements. 
action:  A  new  export  visa  will  be  used 
for  cotton,  wook,  and  man-made  fiber 
textile  products  in  Categories  300-369, 
400-469,  and  600-669,  produced  or 
manufactured  in  the  Republic  of  Korea 
and  exported  to  the  United  States  under 
the  terms  of  the  Bilateral  Cotton,  Wool, 
and  Man-Made  Fiber  Textile  Agreement 
of  December  23, 1977,  as  amended, 
effective  on  January  1, 1983. 
(A  detailed  description  of  the  textile 
categories  in  terms  of  T.S. U.S.A. 
numbers  was  published  in  the  Federal 
Register  on  February  28. 1982  (45  FR 
13172],  as  amended  on  April  23, 1980  (45 
FR  27463),  August  12,  1980  (45  FR  53506). 
December  24. 1980  (45  FR  85142),  May  5. 
1981  (46  FR  25121).  October  5. 1981  (46 
FR  48963),  October  27, 1981  (46  FR 
52409),  February  9. 1982  (47  FR  5926), 
and  May  13. 1962  (47  FR  20654)) 

summary:  The  Government  of  the 
Republic  of  Korea  has  informed  the 
Government  of  the  United  States  of  its 
intention  to  begin  using  a  new  export 
visa  for  cotton,  wool,  and  man-made 
fiber  textile  products  which  are  subject 
to  the  terms  of  the  bilateral  agreement 
between  the  two  governments.  The 
exempt  certification  established  by 
directive  to  the  Commissioner  of 
Customs  of  August  22, 1978  (38  FR 
23357)  is  not  being  changed  but  will  be 
enclosed  by  a  rectangular  border  in 
black  ink,  effective  on  January  1. 1983, 
for  exempt  textile  and  apparel  products 
exported  on  an  aftter  that  date. 
Facsimiles  of  both  the  visa  and  exempt 
certification  are  published  as  enclosures 
to  the  letter  to  the  Commissioner  of 
Customs  which  follows  this  notice. 
EFFECTIVE  DATE:  The  Government  of  the 
Republic  of  Korea  will  begin  using  the 
new  export  visa,  effective  on  January  1, 
1983,  for  merchandise  exported  on  and 
after  that  date.  Merchandise  exported 
from  the  Republic  of  Korea  before 
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hnuary  1, 1983  will  not  be  denied  entry 
for  consumption,  or  withdrawal  from 
warehouse  for  consumption,  provided 
the  visa  is  in  accordance  with 
requirements  established  before  [dnuarv 
t.  1Q83 

FOR  FURTHER  INFORMATION  CONTACT; 

\\\:A..icr.  ]  aoyd.  International  Trnde 
Spt:>:iai  sL  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Comnierce, 
Washin^ron,  D  C  20230  (202/377-4212). 
SUPPLEMENTARY  INFORMATION:  On  May 
25^  1972  a  ietier  dated  May  19.  19"2  from 
the  Chairman  of  the  Ccmmiltee  for  the 
Implementation  of  Textile  Agreements 
to  the  Commissioner  of  Customs  was 
published  in  the  Federal  Register  (37  FR 
10605).  which  established  an  expcirt  visa 
requirement  for  certain  specified  textile 
and  apparel  products,  produced  or 
manufactured  in  the  Republic  of  Korea 
ar.d  exported  to  the  United  States, 
pursuant  to  the  terms  of  the  bilateral 
cotton,  wool,  and  man-made  fiber  textile 
agreement  between  the  two 
governments.  There  is  published  below 
a  letter  from  the  Chairman  of  the 
Committee  for  the  Inplementation  of 
Textile  Agreements  to  the  Commissioner 
of  Customs  further  amending  the  letter 
of  May  19. 1972  to  provide  for  the  use  of 
a  new  export  visa  which  will  he  used  by 
the  Government  of  the  Republic  of 
Korea,  ef'ective  on  Janua.'-y  1,  1983.  for 
textile  and  appa'-el  products  of  cotton, 
wool,  and  man-rr.ade  fibers  in 
Categories  300-569,  400-469.  and  fiO(^- 
669,  exported  on  and  aitf  r  ];.;iL,j!y  t, 
1983.  Merchandise  exported  prior  to 
January  1. 1983  shall  not  be  denied  entry 
for  lack  of  the  new  visa  provided  i!  is 
accompanied  by  the  previously 
authorized  visa, 
Paul  T.  O  Day, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
November  4.  1982. 

Committee  for  the  Implementalion  of  Textile 
Agree  rnents 

tionrr.'ssioner  of  CuStums. 
Department  of  the  Treasurv.  Washington. 
DC.  20229 

De^r  Mr.  Comniissioner:  This  directive 
f'jrther  amends,  does  not  cancel,  tb.e  directive 
nf  .May  19.  1972  from  the  Chairman  uf  the 
Cumm'itee  for  tha  Implementation  of  Texitlc 
As.'eements  that  directed  you  to  prohibit 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consamption  of  cotton,  wool,  and  man-made 
fiber  textile  products  in  certain  designated 
categories,  produced  or  manufactured  in  the 
Republic  of  Korea,  for  which  the  Government 
of  the  Republic  of  Korea  has  not  issued  an 
appropriate  export  visa. 

Effective  on  January  1, 1983,  the  directive 
of  May  19. 1972  is  further  amended  to  provide 
for  the  use  of  a  new  export  visa,  fully 
described  below,  for  cotton,  wool,  and  man- 
made  fiber  textile  products  in  Categories  300- 


'M9.  400-^*69,  and  6CO-669.  produced  or 
manufactured  in  the  Rppubiic  of  Korea  and 
exported  on  and  after  that  date  Mprthandise 
exported  before  ia'-iusn,-  t.  196,3  which'  has 
been  visaed  in  acccrdance  with  previously 
established  procedures  shall  not  be  denied 
entry. 

The  new  export  visa  will  be  printed  in 
black  ink  on  the  front  of  the  conimercial 
invoice  (Special  Customs  Invoice  or  other 
successor  document)  and  will  include  the 
number,  date  of  issue,  arid  correct  categor>' 
and  correct  quantity  of  the  merchandise.  This 
information  will  be  enclosed  by  a  rectangular 
border  in  black  ink.  The  visa  will  be  signed 
by  an  official  designated  by  the  Government 
of  the  Republic  of  Korea.  A  facsimile  of  the 
new  visa  is  enclosed. 

A  facsimile  of  the  exempt  certification 
stamp  which  is  not  being  changed  is  also 
enclosed  to  show  the  rectangular  border  with 
which  it  will  be  enclosed,  effective  on 
January  1.  1983.  for  exempt  textile  products 
exported  on  and  after  that  date. 

The  action  taken  with  respect  to  the 
Government  of  Republic  of  Korea  and  with 
respect  to  imports  of  cotton,  wool,  and  man- 
made  fiber  textile  products  from  the  Republic 
of  Korea  has  been  determined  by  the 
Committee  for  the  Implementation  of  Textile 
Agreements  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the  ruler 
making  provisions  of  5  U.S.C.  533.  This  letter 
will  be  published  in  the  Federal  Register. 

Sincerely. 
Paul  T.  O'Day, 

Acting  Chairman ,  Committee  for  the 
Implementation  of  Textile  Agreements 
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Facsimiles  of  Expoii  Vi»a  aod  Exempt  CertificatioD 
Stampi  for  Orlaia  ColtoD.  Wool,  and  Man-Made 
Fiber  Textile  Products  Exported  From  the 
Republic  of  Korea  to  the  United  States  Effective 
on  (anuary  1, 1983 

im  Doc  82-30615  Filed  l!-6-8i  8:45  amj 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Proposed  Amendments  to  the  Cleanng 
House  Rules  of  the  New  York 
Mercantile  Exchange 

agency:  Commodity  Futures  Trading 
C  (  "in-.ssion. 

ACTION:  Notice  of  proposed  contract 
market  rule  amendments. 

summary:  The  New  York  Mercantile 
i         .  ige  (  NYME")  has  submitted 
amendments  to  its  Clearing  House  rules. 
The  proposed  amendments  are  aimed  at 
ensuring  arul  strengthening  the  financial 
integrity  ofThe  NYME  and  address  the 
following  areas:  (1)  Increasing  the 
minimum  capital  requirements:  (2) 
establishing  position  limits:  (3) 
increasing  the  contribution  to  the 
Guaranty  Fund  and  clarifying  the  ' 

procedure  for  withdrawal  of  funds:  and 
(4)  requiring  the  submission  of 
semiannual  reports  and  the  notification 
of  decreases  in  minimal  capital  of  20 
percent  or  more.  The  Commodity 
Futures  Trading  Commission 
("Commission")  has  determined  that  the 
proposed  amendments  are  of  major 
economic  significance  and  that 
accordingly  publication  of  the  proposed 
amendments  is  in  the  public's  interest 
will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

DATE:  Comments  must  be  received  on  or 
;  '..-^re  l.inuary  10, 1983. 

ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jane  K.  Stuckey,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  N.W..  Washington.  DC.  20581 
Reference  should  be  made  to  NYME 
Clearing  House  rules. 

FOR  INFORMATION  CONTACT  De'Ana  J. 

Hi'':!.';  i  ).\  s,un  of  Trading  and 
N!  I'M   v  (    mmodity  Futures  Trading 
Li  -ni.bs.u.",  2033  K  Street.  N.W., 
Washington,  D.C.  20581,  (202)  354-8955. 

SUPPLEMENTARY  INFORMATION:  The 

Ci!r;imodity  Kitu'i-s  rr<^iiing 
Commission,  in  accordance  with  section 
5a{12)  of  the  Commodity  Exchange  Act. 
("Act")  7  U.S.C.  7a(12)  (Supp.  Ill  1979). 
has  determined  that  the  proposed 
amendments  to  the  New  York 
.Mercantile  Exchange's  Clearing  House 
rules  are  of  major  economic 
significance.  The  proposed  amendments 
are  printed  below  usins  italics  to 
indicate  additions  and  brackets  to 
indicate  deletions 

New  York  Mercantile  Exchange — PropoMvd 
Amendments  of  Clearin;;  House  Rule* 

1.  Amend  paragraphs  (Fl  (I)  (K|  and  (l.j  of 
Rule  41.05  us  follows: 
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(F)  Applications  for  membership  in  the 
Cleanns  House  shall  be  accompanied  by  the 
applicants  balance  sheet  prepared  and 
certified  to  by  a  certified  public  accountant 
and  sworn  to  as  to  the  substantial  accuracy 
by  the  applicant  whose  signature  shdil  be 
acknowledged.  The  balance  sheet  of  the 
applicant  shall  show  a  |nei|  k;?,-*  T.i;  CHpital 
(as  defined  m  rule  41 JJ)  ((curreni  assets  less 
liabililiesll  of  not  less  {V.an  S500.000 
|$250.00<J  i)0|.  |The  compulation  of  net  capital 
shall  not  include  the  amount  of  the  Ciuaranty 
Fund  contribution.  The  Clearing  Hoube 
Committee,  subject  to  the  approval  of  the 
Board,  has  the  rishl  to  waive  or  alter  such 
require'-ipn's  of  an  applicant. | 

•  •  .  .  , 

III)  .Vt>Tiibers  of  the  CU-aring  House  shall 
submit  to  the  President   annually   a  copy  of 
their  balnncp  sheet  as  of  the  close  of  l.heir 
fiscal  year  The  balance  sheet  shall  be 
prepared  and  certified  to  by  a  certified  public 
acrojntd-it  and  sworn  to  as  to  the  substantial 

•  iccuracy  by  the  Exchange  Member  uf  the 
partnership,  corporation  or  assoriat'on 
whose  signature  shall  be  acknowledged.  The 
President  may  waive  this  requirement,  m  the 
case  of  Clearing  Members  who  are  also 
members  of  the  New  York  Stock  E.Kchange 
where  thoir  audit  is  not  made  on  an  annual 
basis  I 

(The  balance  sheet  must  show  net  capital 
m  an  amount  at  least  equal  to  the  prevailing 
requirements  for  new  applicants  to  the 
Clearing  House.  When  the  prevailing 
requirement  is  increased,  the  Clearing 
Committee,  subject  to  the  approv-d  of  the 
Board,  snail  select  a  date  bv  which  all 
members  of  the  Clearing  House  must  meet 
the  new  requiremenis  j 

I  Upon  request  aS  any  time  by  the  Clearing 
House  Committee  or  the  President,  a  Clearing 
■Member  shrfl:  fii^Tish  a  curreni  balance 
sheet. I 

Ilk)  Should  the  net  capital  of  a  Clearing 
Member  fall  below  the  requirements  for  his 
membership  in  the  Clearing  House,  he  shall 
notify  the  Pres'dent  immedi  itely  ) 

|(l,)|  ///  Where  a  Clearing  .Viember 
guarantees  more  than  six  qualified  floor 
traders  he  shall  have,  in  addition  to  the 
(Sil.SO.OOO.iX)  uf  minimum  net]  capital  required 
t'or  each  CleHnnt;  .Member,  an  idditional 
S40.00(].)tT  x  ,net|  ^■.■.•-h.r^  r.ipital  for  the 
quarantpe   if  each  Toor  trader  in  excess  of 

SIX 

2.  Amend  paragraphs  (.X)  .ind  |R)  of  Rule 
41  06  as  foiioAS 

\.\]  Con'-:bution3 

Each  f  ifd'-'pg  member  shall  deposit,  and 
keep  de;  o'^i'ed  with  the  Exchange  |an 
indemnity  bond  in  the  amount  of  S25.(.KK)  IX). 
or]  the  sum  of  |S25.0OC1.0rij  ioOJXKl  in  cash,  or 
iS30.000  (»1— 5£>f.aT,7  face  value  of  L'nited 
•Slates  Treasury  Bills  having  not  more  than 
one  year  to  maturity  (of  which  only  |S::5,iXXi| 
550,000  of  cash  proceeds  shall  be  considered 
as  the  contribution),  or  such  other  amount  as 
may  be  determined  by  the  Board  as  a 
contribution  to  the  Gi^aranty  Fund,  The  sums 
so  deposited  shall  collectively  constitute  a 
fund  known  as  the  "Guaranty  Fund'  and 
shall  be  used  as  provided  in  the  Rules  tn 
reimburse  the  Exchange  for  any  loss 
sustained  by  the  Exchange  as  a  result  of  the 
failore  Idefault]  of  [the]  any  Clearing  .Member 
to  discharge  his  obligalions  In  accorrlarcf 
with  the  Rules. 
•  •  •  «  . 

((E)  Payment  of  Losses} 
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I  If  a  Clearing  Member  shall  be  unable  to 
p.iy  immediately  any  deficit  owing  by  such 
member  to  the  Exchange,  the  contribution  to 
the  Guaranty  Fund  of  such  member  shall  first 
be  utilized  and  the  amount  of  any  remaining 
deficit  shall,  until  collected  from  such 
member,  be  made  good  hy  the  application  of 
such  portion  of  the  surplus  of  the  E.vchange 
as  the  Board  determines  to  be  avaiiable  for 
the  purpose.  And  if  the  amount  thus 
transferred  from  Ihe  surplus  be  not  sufficient 
to  cover  the  entire  loss,  the  balance  of  su<:h 
.  loss  shall  be  made  up  by  an  assessment  in 
equal  shares  on  each  of  the  Exchange 
members.) 
3.  Adopt  a  new  Rule  41.22  as  follows: 
41.22     POSITION  LIMITS 
(A)  Defined  Terms.  For  purposes  of  this 
Rule,  the  following  terms  shall  have  the 
meanings  set  forth  below,  unless  Ihe  context 
otherwise  requires: 

"capital"  shall  mean  the  working  capital  fas 
defined  in  rule  41.23  of  a  ciednng  member,  | ; ) 
increased  by  an  amount  equai  to  (a)  the  face 
amount  of  any  approved  letter  of  credit 
issued  to  the  Clearing  House  for  the  capital 
account  of  such  clearing  member  and  |b)  fifty 
percent  of  the  working  capital  of  any  person 
that  issues  an  approved  Guarantee  to  ihe 
Clearing  House  for  the  capital  account  of 
such  clearing  member,  and  (J)  decreased  by 
an  amount  equal  to  fiftv  percent  of  the 
working  capital  of  such  clearing  member  for 
each  approved  Guarantee  such  me.mber 
issues  to  the  Clea.-ing  House  for  the  capital 
account  of  another  tiean.ng  member 
provided,  however,  that  the  capital  of  a 
clearing  member  may  not  be  increased  by 
letters  of  credit  and/or  guarantees  by  more 
than  100%  of  such  members  working  capitnl 
net  interest"  shall  mean  the  number  of 
contracts  equal  to  (1)  with  respect  to  any 
clearing  member.  Ihe  sum  of  the  net  interest 
carried  in  the  customer  account  and  the 
proprietary  account  of  such  clearing  member 
and  (2)  with  respect  to  the  customer  account 
or  the  proprietary  account  of  any  clearing 
member,  the  difference  between  the  gross 
open  long  and  the  gross  open  short  posiiiuns 
in  any  futures  contract  w.hich  such  clearing 
member  may  carry  with  Ciearing  House  in 
such  account. 

"net  straddles'  shall  mean  |t|  with  respect  to 
any  clearing  member,  the  sum  of  the  net 
straddles  carried  in  Ihe  customer  account  and 
the  proprietary  account  of  such  clearing 
member  and  (2)  with  respect  to  the  customer 
acrounl  or  Ihe  proprietary  acrourt  of  any 
^i^'drlng  member,  the  number  of  contracts 
eqii.il  to  Ihe  lesser  of  (aj  the  sum  of  the  net 
long  positions,  if  any,  in  each  del. very  month 
in  any  futures  contract  which  such  clearing 
member  may  carry  with  the  Clearing  House 
m  such  account  or  (b)  the  sum  of  the  ne'  short 
posi'ions,  if  any,  m  each  delivery  month  in 
any  futures  contract  which  such  clearing 
member  may  carry  with  Ihe  Clearing  House 
in  such  account, 

"weighted  net  interest"  or    weighted  net 
straddles"  shall  mean  Ihe  net  interest  or  net 
straddles  in  any  futures  contract  multipled  by 
Ihe  weighting  factor  for  such  futures  contract 
prescribed  in  paragraph  (F)  of  this  Rule, 

IB)  Agi;regate  Position  Limits.  Except  as 
provided  in  paragraphs  |D)  and  (E)  of  this 
Rule,  no  clearing  member  may  have  a 


weighted  net  interest  or  weighted  net 
straddles  in  all  futures  contracts  combined  in 
excess  of  the  amounts  set  forth  in  the  ch.irt 
beliiw  opposite  Ihe  line  showing  the  range 
including  such  ciearing  member's  capital. 


Cai-tial  (TiiiiKxis  oi 
do' 'irsl 


Sur:*5'  rngrqin  level  3 
Super  T^drgin  level  2 

S<JO«'  n.a/g,n  level  1 . 

Ovei  io 

35  10  W  -.-._-....„„, 

25  10  15     

20  10  25 

15  5  to  20 

10  5  to  15.5 

9  0  10  10.5 

5  5  to  8  0 

4  5  10  5  5  _ 

3  5  10  4  5 

2  5  10  3  5  ._ _ 

2  0  10  2  5 

1  5  lo  2  0 ,,.„_._ 

I  0  to  1  5    ..„ 

075  to  1  n.„ 

0  5  10  0  75,  ._™,.„ 

025  lo  0  5 


Weigrited 

net 
■nlefest 


riet 
straddles 


22  000 
21   YM 
20.000  I 
19.000  ! 
16.300  i 
13.000  j 
10.000 
7.500 
6,000 
4,500 
3,500 
2.500 
2,000 
1.500 
1.000 

aco 

600 

VXi 


75  000 
24  iXX3 
23.000 
21  500 
20,000 
18,500 
17,000 
15,500 
14,000 
12.500 
11.000 
9,0CO 
8,000 
7,000 
6.000 
5000 
4.000 
3,000 
2.000 

1,000 


Total ' 


25  000 
2i  TOO 
23,000 
21  500 
20,000 
18.500 
17  000 
15.500 
14,000 
12.500 
11000 
9000 
8,000 
7,000 
6.000 
5000 
4.000 
3,000 
2,000 
t.OOO 


•  WeigMet)  nei  straddles  and  iwei0itod  net  interast 


(C)  Single  Contract  &  Single  Month  Limits. 

Except  as  provided  'n  parag.-aphs  (D)  and  (E) 
of  this  Rule,  no  clearing  membtfr  may  ha\  e  a 
weighted  net  mierest  or  weijihted  net 
straddles  in  any  one  futures  contract  in 
excess  of  6fi  percent  of  such  member's 
aagregate  position  limit  under  paragraph  IB) 
ot  this  Rule  or  in  any  current  delivery  month 
of  a  futures  '.ontract  in  excess  of  40  percent 
of  such  meniber's  aggregate  position  limit 
under  paragraph  |H)  of  this  Rule, 

('J]  Siipar  Mu'i;in  D'^pos:!.^.  Any  clearing 
member  m.ay  ha\e  a  weighted  net  inle.i-est  or 
weighted  net  straddles  in  excess  of  the  limits 
established  under  pai  agraphs  (B)  and  |C)  of 
this  Rule,  and  may  have  expanded  position 
limits  up  to,  but  not  in  excess  of,  the  wei^,tili',i 
net  interest  and  weighted  net  straddles 
allowed  three  levels  above  such  member's 
limit  under  p.iraTrai)hs  (B)  and  |C)  of  this 
Rule,  if  such  clearing  member  deposits  with 
the  Clearing  House  (in  addition  to  oil  other 
deposits  for  margins,  fees  or  other  charges 
that  may  be  required)  an  amount  of 
additional  margin  fur  each  wi-ighted  net 
interest  or  weighted  net  struddles  in  excess 
of  such  member  s  position  limit  as  follows 


Level 

above 

thai 

set  as 

Super  margin  required 

me 

lor  each  etcess 

clear. 

SLPer  .^a'g.n  ro<3,;,'rKl 

ing 

«»ce«i5.  (oiai  wefqh'ed 

',x  each  encess 

mem. 

^ei  inierest  and 

ber  s 

weighted  nei  sraddle 

posi- 

tion 

Imit 

1 

T*c  limes  ir>e  original 

Trt^a  times  the  straddle 

margin  required  lof  a 

margin  required  »o<  a 

nei  position  in  ■ 

lutures  conlraci,  ai 

fixtures  contrsct.  at 

the  highest  rate  ot 

Ihe  h.ghesi  rale  ot 

straddle  rnargin 

original  rrurgtn 

requited  lor  any 

required  lor  any 

lutures  contracl 

futures  contract 

1 

Three  times  the  original 

Three  limes  the  straddle 

margin  required  lor  a 

margin  required  (or  a 

net  position  m  a 

luturea  contract,  at 

Ibiures  contract,  at 

the  tuflhesi  rale  ol 

Itie  higheat  rale  ot 

straddle  margin 

original  rnargin 

requred  lor  any 

required  lor  any 

luturei  contract 

luturea  conlraci 

Le>.el 

above 

rpai 

sel  as 

Sup. 

•n€ 

» 

^6  3r. 

wafll 

,r,g 
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rrv^m- 
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b^'s 
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3 

Fou- 
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Level 

above 

thai 

set  as 

Suoer  marg.n  required 

the 
ctear- 

■ng 

mem- 

tor  eacn  excess 

weighfed  net  interest  or 

excess  total  mretgfited 

net  mteresl  aro 

Super  margin  i«qurea 

tor  each  excess 
weighted  net  straddle 

ber-s 

waghted  net  straddle 

pos- 

tioo 

limil 

3 

Fow  limes  the  ongnal 

Four  times  the  straddle 

margin  required  for  a 

margin  required  lor  a 

net  poatkyi  m  a 

futures  coifact  at 

futures  contract  at 

the  highest  raie  ol 

the  Nghest  rate  of 

straddle  margin 

requKeO  for  any 

required  for  any 

fuaires  conuact 

futures  contract 

Such  deposits  shall  be  made  at  the  same  time 
and  in  (he  same  form  and  manner,  and  shall 
otherwise  be  subject  to  the  same  Rules,  as 
original  margin  deposits. 

(E)  Other  Position  Limits.  The  Board  (or  its 
designeej,  in  its  discretion,  may  at  any  time 
estdblish  position  iimus  for  any  one  or  more 
clearing  members  which  are  higher  or  lower 
than,  or  otherwise  differ  from,  those 
established  pursuant  to  paragraphs  (B!-{C|. 
or  change  the  amount  of  additional  margin 
required  pursuant  to  paragraph  (D).  based  on 
the  Board's  evaluation  of  the  financial  and 
operational  capacity  of  such  clearing  member 
and  such  other  factors  as  the  Board,  in  its 
discretion,  considers  appropriate,  including 
but  not  limited  to,  (1]  tne  business  needs  and 
financial  condition  of  the  ciearing  member. 
(2)  the  number  of  merriberships  on  other 
clearing  organizations  held  hy  the  clearing 
member  and  the  average  number  of  contracts 
cleared  through  other  cleanng  organizations 
each  day  by  the  clearing  member.  (3)  the 
extent  to  which  the  clearing  member  trades 
and  clears  for  either  customer  accounts, 
proprietary  accounts,  or  both.  (4)  the  length  of 
time  the  clearing  member  has  htid  a 
membership  with  the  Clearing  House,  (5)  the 
total  open  positions  of  the  clearing  member 
regularly  maintained  with  the  Clearing  Hou.se 
and  other  commodity  clearing  organizations, 
and  (6)  such  other  factors  as  the  Board,  in  its 
discretion,  considers  appropriate.  No  clearing 
aien>ber  shall  have  a  weighted  net  interest  or 
v\  -ijjrited  net  straddles  in  excess  of  any  surh 
linnts  established  by  !he  Board 

.'Xny  clearing  member  whose  pc^sitioi  iin;ii 
is  se!  at  a  level  less  than  the  ma\-murn  sp! 
forth  in  the  chart  in  paragraph  B  of  Ihis  Ruit 
opposite  the  line  showing  the  range  including 
S'jch  member's  csiiitai  iiay  file  a  written 
request  with  the  Board  for  an  inc.-ease  of 
such  limits  suppc'ti.-.g  such  request  with 
such  evidence  as  the  clearing  meTiber  .may 
desirp  Thercipon  tr-e  Board,  with  or  without 
d  ht-jring  as  it  .v.av  cor.sider  pruper,  shall 
take  such  action  therenn  as  it  .Tiay  deem 
tippropridte. 

(F)  l'.'r:ghting  FaLti:rs.  The  v\eightirig 
factors  for  computing  weighted  net  interest 
and  weighted  net  straddles  in  any  futures 
contract  shall  be  (i)  ."i.  in  the  case  of 
paliddium  futures  contracts,  (ii)  K,  in  the  case 
of  platinum  futures  contracts.  |ui)  i^.  in  the 
case  of  round  white  potato  futures  contracts, 
and  ju  )  1,  in  the  case  of  any  other  Exchange 
futures  contracts;  provided,  however,  that  |a) 
if  the  original  margin  required  for  any  such 
futures  contract  under  Rule  41.08A  is 


increased  by  ICX)  percent  or  more  dunng  any 
period  of  ten  consecutive  business  dciys,  the 
weighting  factor  for  such  futures  contract 
shall  be  increased  by  100  percent,  unless  the 
Board,  in  its  discretion,  determines  that  no 
change  in  weighting  factors  should  be  made 
and  (b)  if  the  original  T.argm  required  for  any 
such  futures  contract  under  Rule  41.08A  is 
decreased  by  50  percent  or  more  during  any 
period  of  ten  consecutive  business  days,  the 
weighting  factor  shall  be  decreased  by  50 
percent  (but  not  below  the  minimum  amounts 
set  forth  above |.  unless  the  Board,  in  its 
discretion,  determines  that  no  change  tn 
weighting  factors  should  be  made. 

(G)  Liquidation  ofEKcess  Positions.  Any 
clearing  member  that  exceeds  its  position 
limits  under  this  Rule  shall  transfer  or 
liquidate  any  futures  contracts  tn  excess  of 
the  position  limits  within  such  time  as  the 
President,  in  consultation  with  the  Board, 
may  presenile  and  shall  report  to  the 
President  when  such  excess  has  been 
reduced.  If  a  clearing  member  fails  to  transfer 
or  liquidate  any  excess  futures  contracts 
within  the  time  prescribed  by  the  President, 
the  President  may  liquidate  such  excess  in 
accordance  with  RUe  41.26. 

4.  Adoot  a  new  rule  41,23  as  follows: 
41.23     .MI.\L\limj  CAPITAL 

Ri^QUlREMENTS 

(A)  Working  Capita!  Defined.  For  purposes 
of  this  Rule,  the  term  "working  capital"  shall 
mean  (1)  in  the  case  of  any  person  which  is  a 
futures  commission  merchant,  "adjusted  net 
capital"  computed  in  accordance  with 
Commission  regulation  1.17,  and  (2)  in  the 
case  of  any  other  person,  "adjusted  net 
capital"  as  defined  above  or.  at  the  election 
of  such  person,  the  amount  by  which  current 
assets  exceed  current  liabilites.  computed  in 
accordance  with  generally  accepted  ^ 
accounting  principles. 

(B)  Financial  Requirements.  Each  clearing 
member  shall  have  a  maintain  minimum 
working  capital  of  S500.000,  exept  that  any 
clearing  member  who  was  a  member  of  the 
Clearing  House  on  July  21. 1982  shall  not  be 
required  to  comply  with  such  minimum 
financial  requirements  unul  (insert  date  two 
years  after  CPTC  approval  of  this  Rule); 
provided  that  during  such  period  such 
number  shall  have  and  maintain  minimum 
working  capital  in  an  amount  equal  to  the 
minimum  net  captial  required  under  the  Rules 
in  effect  prior  to  |uly  21, 1982. 

5.  Adopt  a  new  Rule  41.24  as  follows: 
41  24    FINANCLU  REPORTING 

[.•\)  Semiannual  Reports.  Each  clearing 
member  shall  file  with  the  Clearing  House  or 
its  designated  agent,  within  ninety  days  after 
the  close  of  each  Fiscal  year  of  such  member. 
a  copy  of  such  member's  balance  sheet  and 
income  statement  as  of  the  cJose  of  such 
fiscal  year,  certified  by  an  independent  public 
accuunlai.t.  Each  clearing  member  shall  also 
file  with  the  Clearing  House  or  its  designated 
agent,  within  forty-five  days  after  the  close  of 
the  second  quar?er  of  each  fiscal  year  of  such 
member,  a  copy  of  sach  member's  balance 
sheet  and  income  s'atemept  as  of  the  close  of 
such  quarter,  certified  by  tne  chief  financial 
officer  of  the  cleanng  member  These 
reporting  requirements  may  be  satisfied  by 
filing  with  the  Cleanng  House  a  copy  of 
Commission  form  1-FR  or  Part  II  of  the 


Securities  and  Exchange  Commission 
Financial  and  Operatvonal  Combined 
Uniform  Single  ( "FOCL'S'j  Report  certified 
by  an  independent  public  accountant  or  the 
chief  financial  officer  of^e  clearing  member. 
as  many  be  required. 

(BJ  Reports  to  Other  Regulatory 
Authorities.  Each  clearing  member  shall  also 
promptly  file  with  the  Clearing  House  or  its 
designated  agent  a  copy  of  any  financial 
statement  which  such  clearing  member  may 
file  wrth  the  Commission,  any  registered 
national  securities  exchange,  any  commodity 
exchange  or  any  other  clearing  organization. 

(C)  Impairment  of  Capital  Reports.  In  the 
event  that  the  working  capital  of  any  clearing 
membi»r  at  any  time  falls  below  (i)  the 
working  capital  shown  on  the  last  financial 
statement  theretofore  supplied  by  such 
clearing  member  to  the  Clearing  House  by 
more  than  20%  or  (ii)  the  minimum  working 
capital  required  by  Rule  41.23.  such  clearing 
member  shall  immediately  so  advise  the 
Clearing  House  in  writing. 

(D)  Other  Financial  Reports.  The  Clearing 
House  may  at  any  time  and  from  time  to  lime 
require  any  or  all  clearing" members,  in  its 
discretion,  to  file  with  the  Clearing  House,  or 
another  person  designated  by  the  Clearing 
House,  such  additional  fir  ancial  information, 
authenticated  in  such  mar  ner.  as  the  Clearing 
House  may  from  time  to  ti  ne  determine. 

(E)  Accountants  Reportf.  The  qualifications 
and  reports  of  accountants  for  clearing 
members  must  meet  the  rcquirements  set 
forth  in  Commission  regulations  and  must  be 
satisfactory  to  the  Clearing  House. 

6  Adopt  a  new  Rule  41.25  as  follows: 
41.25    PROTECTIO.N  OF  CLEARING 
HOUSE 

(A)  Clearing  Member  .Assets.  If  a  clearing 
member  fails  promptly  to  discharge  any 
obligation  to  the  Clearing  House,  its  margins 
on  deposit  with  the  Clearing  House,  its 
deposit  in  the  Guaranty  Fund,  and  any  of  its 
other  assets  under  the  control  of  the  Clearing 
House  shall  be  applied  by  the  Clearing  House 
to  discharge  the  obligation.  If  the  failure  to 
dischaije  the  obligation  involves  a  default  in 
the  customer  account  of  the  clearing  member, 
all  of  such  assets  (whether  held  for  the 
proprietary  or  customer  account)  shall- be 
available  tp  discharge  the  obligation.  If  such 
failure  involves  a  default  in  the  proprietary 
account  of  the  clearing  member,  only  that 
portion  of  such  assets  as  are  held  for  the 
proprietary  account  shall  be  available  to 
discharge  the  obligation.  Th?  clearing 
m^ber  shall  immediately  make  up  any 
deficiencies  in  Its  margin  or  its  deposits  in  the 
Guaranty  Fund  resulting  from  such 
application. 

(B)  Other  Assets.  If  the  margin,  deposits  in 
the  Guaranty  Fund  and  other  assets  of  the 
Cleaning  member  under  the  control  of  Ihe 
Clearing  House  are  insufficient  to  satisfy  all 
of  the  clearing  member's  obligations  to  the 
Clearing  House,  and  if  the  clearing  member 
fails  to  pay  the  Clearing  House  the  amount  of 
any  such  deficiency  within  one  business  da> 
the  amount  of  the  deficiency  shall  be  paid 
from  the  following  sources  of  funds,  each 
such  source  to  be  completely  exhausted 
before  the  next  following  source  is  applied 
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(1)  First,  such  Gearing  House  or  Exchange 
funds  as  the  Board,  in  its  discretion,  may 
determine  to  apply; 

(2)  Second,  the  Guaranty  Fund  deposit  of 
each  clearing  member  in  equal  shares:  and 

(3)  Third,  such  assets  as  may  be  available 
from  assessments  made  against  clearing 
members  pursuant  to  paragraph  (C)  of  this 
Rule. 

Any  amount  so  paid  shall  be  deemed  a  loss 
to  the  Clearing  House  and  shall  be  a  liability 
of  the  defaulting  clearing  member  to  the 
Clearing  House. 

(C)  Assessments.  Except  as  provided  in 
paragraph  fD)  of  this  Rule,  if  there  is  a 
deficiency  remaining  after  the  Guaranty  Fund 
has  been  exhausted  as  provided  in  paragraph 
(B)  of  this  Rule,  each  clearing  member  (except 
the  defaii!'-.j    ieanng  member  and  any 
insolver:  •■•■'dr-.^i  member)  shall  be  required, 
subject  to  tile  iinni.a!jons  in  this  Rule,  to  pay 
an  assessment  in  an  amount  determined  by 
the  Board,  in  accordance  with  the  following 
procedure: 

(1)  If  such  denciency  is  attnbutable  to 
futures  contracts  involving  a  particular 
commodity,  earh  clearing  .Tember  (except 
the  defaulting  bearing  member  and  any 
insolvent  clcdnng  me.TiberJ  shall  be  required 
to  pay  an  amount  equal  to  the  sum  of  (a)  and 
(b!  below; 

(a)  An  amount  equal  to  fif»y  percent  of  such 
remaining  deficiency  multiplied  by  a  fraction, 
the  numerator  of  which  is  the  number  of 
futures  contracts  involving  that  commodity 
cleared  by  such  clearing  member  during  the 
nine-month  period  preceding  the  default,  and 
the  denominator  of  which  is  the  number  of 
futures  contracts  involving  that  commndity 
cleared  during  such  nine-month  period  by  all 
clearing  members  (excluding  the  defaulting 
cleanng  member  and  any  insolvent  clearing 
member). 

(b)  An  amount  equal  to  fifty  percent  of  such 
remaining  deficiency  multipied  by  a  fraction, 
the  numerator  of  which  is  the  average  daily 
gross  open  position  of  such  clearing  member 
in  futures  contracts  involving  that  commodity 
on  each  day  djnng  the  nme-munth  period 
preceding  the  default,  and  the  denominator  of 
which  is  the  average  daily  gross  open 
position  of  all  clearing  members  in  futures 
contracts  involving  that  commodity  on  each 
day  during  such  nine-month  period 
(excluding  the  defaulting  clearing  member 
and  any  insolvent  clearing  member). 

(2)  If  such  d-jficien^y  is  att.-ibutable  to 
future  contracts  involving  more  than  one 
commodity,  each  clea.'-ing  member  (except 
the  delaul'ing  clearing  member  and  any 
insolvent  clearing  member)  shall  be  required 
to  pay  an  amount  equal  to  the  s^m  of  (a)  and 
(b)  below 

(a)  An  arnount  equal  to  fifty  percent  of  such 
remaining  defu  ;ency  multiplied  by  a  fraction, 
the  numerator  of  which  is  the  number  of 
futures  contracts  involving  any  commodity 
cleared  by  such  clear. ng  member  during  the 
nine-month  period  preceding  the  default,  and 
the  denominator  of  which  is  the  number  of 
futures  contracts  involving  any  commodity 
cleared  during  such  nine-month  period  by  all 
clearing  members  (excluding  the  defaul'ing 
clearing  member  and  any  insolvent  clearing 
member). 

(b)  An  amount  equal  to  fifty  percent  of  such 
remaining  deficiency  multiplied  by  a  fraction, 


the  numerator  of  which  is  the  average  daily 
gross  open  position  of  such  clearing  member 
in  all  futures  contracts  on  each  day  during 
the  nine-month  period  preceding  the  default, 
and  the  denominator  of  which  is  the  average 
daily  gross  open  position  of  ail  clearing 
members  in  all  futures  contracts  on  each  day 
during  such  nine-month  period  (excluding  the 
defaulting  clearing  member  and  any  insolvent 
clearing  member). 

(3)  Notwithstanding  paragraphs  (1)  and  (2) 
of  this  Rule,  no  cleanng  member  shall  be 
required  to  pay.  as  an  assessment,  any 
amount  in  excess  of  (a)  25  percent  of  such 
f learing  members  working  capital  shown  on 
its  last  financial  statement  filed  with  the 
clfdnng  House  pursuant  to  Rule  41.24,  or  (b) 
ten  million  dollars  ($10,000,000),  whichever  is 
less,  during  any  penod  of  ten  consecutive 
business  days  (the  "Maxim.um  .Assessment"). 
The  difference,  if  any.  between  the  amount 
that  would  be  assessed  against  any  clearing 
member  pursuant  to  paragraph  (1)  or  (2)  of 
this  Rule  and  the  Maximum  Assessment  for 
any  such  cleanng  member,  shall  be 
considered  a  deficiency  and  shall  be 
assessed  against  clearing  members 
(excluding  the  defaulting  clearing  member, 
any  insolvent  clearing  member  and  any 
clearing  member  which  has  paid  the 
Maximum  Assessment)  in  accordance  with 
paragraphs  ( 1)  or  (2)  and  this  paragraph  (3) 
until  the  entire  de.^iciency  is  paid  or  every 
clearing  member  (except  the  defaulting 
clearing  member  and  any  insolvent  cleanng 
member)  has  paid  the  Maximum  Assessment, 
and  any  such  assessment  shall  be  considered 
part  of  a  single  assessment,  without  regard  to 
the  times  when  they  are  made,  for  purposes 
of  determining  the  Maximum  Assessment. 

j4|  Notwithstanding  paragraphs  (1)  and  (2) 
of  this  Rule,  a  clearing  member  which  pays 
an  assessment  in  accordance  with  this 
paragraph  (c)  and  gives  the  Clearing  House 
written  notice  of  withdrawal  from 
mprr'bership  wilhm  ten  business  days  after 
sucn  assessment  is  made  shall  not  be  subject 
to  any  further  assessment  after  the  date  such 
notice  is  received  by  the  Clearing  House, 
except  that  such  cleanng  member  shall 
continue  to  be  liable  for  any  assessment 
made  pursuant  to  the  second  sentence  of 
paragraph  (3)  of  this  Rule,  up  to  the 
Maximum  Assessment. 

(5)  Any  assessments  made  pursuant  to  this 
Rule  shall  be  paid  by  each  cleanng  member 
nofmore  than  one  busi.'ress  day  after  written 
notice  of  any  such  assessment  shall  have 
been  delivered  to  such  clearing  member. 

(d)  Cancelled  Assessmer:ts. 
Notwithstanding  paragraph  iC)  of  this  Rule. 
no  cleanng  member  shall  be  assessed  if  there 
would  be  a  deficiency  after  all  clearing 
members  (excluding  the  defaulting  clearing 
member  and  any  insolvent  clearing  member) 
pay  the  Maximum  Assessment. 

(E)  Charges  Againsl  Guaranty  Funds.  In 
the  event  it  shall  become  necessary  as 
prc\  ided  in  paragraph  (B)(2)  of  this  Rule  to 
apply  all  or  in  part  of  the  Guaranty  Fund  to 
meet  any  cleanng  member  s  obligations  to 
the  Clearing  House,  each  cleanng  member 
shall  be  liable  to  make  good  any  deficit  in  its 
deposit  upon  demand  by  the  Clearing  House. 

(F)  Insolvent  Members.  In  the  event  that 
clearing  members  are  assessed  as  provided  in 


paragraph  (C)  of  this  Rule,  any  insolvent 
clearing  member  who  has  been  excluded 
from  the  assessment  shall  nonetheless  be 
liable  to  the  Clearing  House  for  the  amount  of 
the  assessment  that  otherwise  would  have 
been  imposed  on  such  clearing  member, 

(G)  Recovery  of  Losses.  If  a  loss  for  which 
Guaranty  Fund  deposits  have  been  applied  or 
clearing  members  have  been  assessed  is 
afterward  recoverd  by  the  Clearing  House  in 
whole  or  in  part,  the  net  amount  of  such 
recovery  (after  deducting  legal  fees  and  any 
other  costs  of  collection  incurred  by  the 
Clearing  House)  shall  be  paid  as  follows: 

(1)  First,  to  clearing  members  who  made 
payments  to  the  Clearing  House  pursuant  to 
paragraphs  (C)  or  (F)  of  this  Rule,  whether  or 
not  they  are  still  clearing  members,  in 
proportion  to  the  amounts  so  asessed,  until 
all  such  clearing  members  shall  have  been 
repaid  the  full  amount  so  assessed  or  the  net 
amount  of  such  recovery  shall  have  been 
exhausted; 

(2)  Second,  to  clearing  members  against 
whose  Guaranty  Fund  deposits  the  deficien.-y 
was  charged  pursuant  to  paragraph  (B)(2}  of 
this  Rule,  whether  or  not  they  are  still 
clearing  members,  in  proportion  to  the 
amounts  charged  against  their  respective 
deposits  but  limited  to  the  amounts  so 
charged;  and 

(3)  The  balance,  if  any,  to  any  purpose  the 
Bnard,  in  its  discretion,  may  approve 

(H)  Clearing  Member  Definition.  For  the 
purpose  of  this  Rule,  the  term  "clearing 
members"  shall  include  any  person  from 
whom  the  clearing  House  accepted  a  fultires 
contract  for  clearance  House  accepted  a 
futures  contract  for  clearance  within  the  nine- 
month  period  preceding  the  date  on  which 
the  defaulting  clearing  member's  contracts 
were  closed,  whether  or  not  such  person  is  a 
member  of  the  Clearing  House  at  the  time  of 
the  default  or  at  the  time  when  this  Rule  is 
applied  to  pay  deficiencies  or  to  allocate 
amounts  recovered  pursuant  to  paragraph  (gj 
of  this  Rule. 

7.  Adopt  a  new  Rule  41.26  to  replace  41.09 
as  follows: 

41.26    UQUIDATION  OF  ACCOUNTS 

(A)  Liquidation  Required.  Upon  the 
occurrence  of  a  default  described  in  Rule 
41  2.'ilA),  and  upon  such  other  occurrences  as 
may  be  specified  in  the  Rules,  the  President 
shall  promptly  cause  all  futures  contracts 
then  outstanding  between  the  defaulting 
clearing  member  (whether  for  customer  or 
prfiprietary  accounts)  and  the  Clearing  House 
to  be  liquidated  pursuant  to  paragraphs  (B)  or 
(C)  of  this  Rule,  unless  such  futures  contracts 
arc  transferred  to  the  account  of  another 
clcMr.r.g  member. 

|D)  Liquidation  Procedure.  Any  such 
liquidation  of  futures  contracts  pursuant  to 
paragraph  (A)  of  this  Rule  may  be  effected  in 
such  manner  as  the  President,  with  the 
approval  of  the  Board  (or  its  designee),  in  his 
discretion,  may  direct.  Without  limiting  the 
generality  of  the  foregoing,  any  such 
liquidation  may  be  effected  by  placing  with 
onr  or  more  Exchange  members  chosen  at  the 
d;scretion  of  the  President  orders  for  the 
purchase  or  sale  of  futures  contracts  on  the 
basis  of  the  gross  positions  of  the  cleanng 
member  whose  accounts  are  to  be  liquidated. 
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as  reported  by  the  clearing  member  to  the 
Clearing  House.  The  clearing  member  whose 
futures  contracts  are  to  be  liquidated  shall  be 
liable  to  the  Clearing  House  for  any 
commissions  or  other  expenses  incurred  m 
liquidating  such  accounts. 

(CI  Liquidation  By  Offset.  Notwithstanding 
the  provisions  in  paragraph  (B)  of  this  Rule. 
!!;e  President,  in  his  discretion,  may  liquidate 
such  futures  contracts  without  placing  orders 
fi.ir  execution  on  the  fioor  by  making 
appropriate  entries  on  the  records  of  the 
Clearing  House  (including,  without  limitation. 
pairing  and  cancelling  offsetting  long  and 
short  positions  in  the  same  delivery  month  of 
a  futures  contract  earned  by  a  clearing 
member)  and  esiablishing  a  liquidation  price 
equal  to  the  settlement  price  on  the  day  such 
liquidation  is  ordered  or  at  such  other  price 
a.s  the  President  may  establish. 

(D)  t\'o  Liability  For  Liquidation.  Neither 
the  Clearing  House,  the  Exchange,  or  any 
agent  thereof,  shall  be  liable  to  a  clearing 
member  whoUe  accounts  have  been 
liquidated  or  to  any  other  person,  regarding 
the  manner  in  which  accounts  are  liquidated 
pursuant  to  this  Rule. 

i  4 1  09    FAILURE  OF  CLEARING  MEMBLK 
TO  DF.POSIT  MARGI.VS] 

[In  ;l;e  event  of  the  failure  of  a  member  to 
deposit  any  margins  as  required,  the 
President,  with  the  approval  of  the  Board, 
may  close  out  all  or  any  part  of  the  ti-ades  in 
the  best  interest  of  the  Exchange  and/or  the 
defaulting  Clearing  Member.  Any  loss 
resulting  therefrom  shall  be  the  liability  of  the 
defaulting  Clearing  Member.  Any  Clearing 
Member  whose  trades  are  thus  closed  out 
shall  be  promptly  notified  thereof  by  the 
President.) 

•  *  *  • 

Otr.iT  materials  submitted  by  the 
.\"»  N!F.  m  support  of  the  proposed  rule 
amendments  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  .S52)  and  the 
Commission's  regulations  thereunder  (17 
CFR  Part  145  (1381)).  Rsquests  for  copies 
of  such  materials  should  be  made  to  the 
FOIA,  Privacy  and  Sunshine  Acts 
Compliance  staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send  such 
comments  to  {ane  K.  Stuckey,  Secretary, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  N.W.. 
Washington,  D.C.  20581.  by  [January  10. 
"iHri  ij.  SuC.h  ccmmer.t  letters  will  be 
piibii(.iy  a\ailab!e  except  lo  the  extent 
ihey  are  entitled  to  confidential 
trpdtir.ont  as  set  forth  in  17  CFR  MT)  5 
and  145  9. 


Issued  m  Washington.  D  C,  this  5th  day  cf 
November  1982. 
fane  K.  Stuckey. 

Sri  relary  of  the  Commission. 

(FR  Doc  82-30875  Filed  11 -^Mt;.  R  45  ami 
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DEPARTMENT  OF  EDUCATION 

National  Qommission  on  Excellence  in 
Education;  Meetings 

agency:  National  Commission  on 
FxTflllence  in  Education. 
act'ON:  Notice  of  meetings. 

summary:  Tins  notice  amends  the 
announcement  of  the  meeting  of  the 
National  Commission  on  Excellence  in 
Education  published  in  the  Federal 
Register  on  September  17, 1982  on  page 
41162  and  sets  forth  the  schedule  of  the 
seventh  and  eighth  full  Commission 
meetings.  Notice  of  these  meetings  is 
required  under  Section  10(a)(2)  of  the 
Ff  ('pr^l  Advisory  Committee  Act. 
dates: 
November  14. 1982  (7:00  a.m.  until  9:00 

p.m.) 
November  15. 1982  (8:30  a.m.  until  4:00 

p.m.) 
November  16. 1982  (8:30  a.m.  until  12:15 

p.m.) 
January  21  fit  22, 1983  (8:30  a.m.  until  5:00 

p.m.) 
February  18  &  19. 1983  (8:30  a.m.  until 

5:r>0  p.m.) 

LOCATIONS: 

[November  14. 1982:  Georgetown  Inn, 
Lafayette  Room,  1310  Wisconsin 
Avenue.  N.W.,  Washington,  D.C. 
November  15, 1982:  Georgetown  Inn. 
Lafayette  Room.  1310  Wisconsin 
Avenue.  N.W..  Washington.  D.C. 
November  16. 1982:  National  Institute  of 
Education.  1200 19th  Street.  N.W.. 
Room  823,  Washington,  D.C. 
January  21  and  22, 1933:  Washington, 

DC. 
February  18  and  19, 1983;  Washington. 

DC.   " 
FOR  FURTMtR  IKPOfiKATiON  ZOl-iJACT. 
Milton  Goldberg.  Executive  Director,  or 
Betty  Baten,  Administrative  Officer. 
(202)  254-7920,  1200  19th  St.,  N.W., 
Washington.  D.C,  20208. 
SUPPLEMENTARY  INFORMATION:  The 
National  Commission  on  Excellence  in 
Education  is  governed  by  the  provisions 
of  Part  D  of  the  General  Education 
Provisions  Act  (Pub.  L  90-247  as 
amended:  20  U.S.C.  1233  ef  scq.)  and  the 
Federal  .Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S  C.  Appendix  I)  which  set 
forth  standards  for  the  formation  and 
use  of  advisory  committees.  The 
Commission  is  established  to  advise  and 


nuke  recommendations  to  the  nation 
and  to  the  Secretary  of  Education, 

The  two  hou.'  meeting  on  November 
14  IS  a  Final  Report  Subcommittee 
meeting. 

On  November  15,  the  agenda  will 
include  presentations  by:  ElJas  Blake. 
on  Excellence  for  Minority  Students: 
The  Historically  Black  College; 
Alexander  Astin  on  Excellence  and 
Equity;  Nancy  Karweit  on  Tune  and 
Learning:  Martin  Maehr  on  Motivational 
Factors  in  School  Achievement,  and  a 
discussion  on  Transcript  Analyses: 
Changes  in  High  School  Curriculum. 
Credits,  and  Grades.  1964-1380. 

On  November  16  the  agenda  will 
include  presentations  by:  Edward 
Peliegrino  on  Can  Values  be  Taught: 
Judith  Torney-Purta  and  John  SchwilJe 
on  The  Values  Learned  in  School:  Policy 
and  Practice  in  Industrialized  Countries 
and  discussion  by  Francis  Roberts  and 
David  S.  Seeley  on  Parents  and 
Schooling. 

The  meetings  on  January-  21-22. 1983 
and  February  18-19. 1983  will  be 
centered  around  the  Commission's  Final 
Report. 

All  meetings  of  the  Commission  are 
open  to  the  public. 

Records  are  kept  of  all  Commission 
proceedings,  and  are  available  for 
public  inspection  at  the  office  of  the 
National  Commission ,on  Excellenae  in 
Education.  1200  19th  Street,  N.W.,  room 
222.  from  8:00  a.m.  until  5«)  p.m. 

Dated:  November  4. 1982. 
Donald  |.  Sen«se. 

Assistant  Secretary  for  Educational  Research 
and  Improvement 
[m.  not  82-3nt->7  V\\yi  n-s-ic.  a:«  am| 
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Office  of  Postsecondary  Education 

Cooperative  Education  Program; 
Application  Notice  for  New  Awards  for 
Fiscal  Year  1983 

Applications  are  invited  for  new     . 
awards  for  administration, 
demonstration,  aijid  training  projects 
under  the  Cooperative  Educrition 
Prot^ram.  Applications  are  not  invited 
for  exploration  or  research  projects 
under  this  program.  The  Cooperative 
Education  Program  provides  Federal 
financial  assistance  to  help  institutions 
of  higher  education  offer  students  paid 
work  experiences  closely  related  to  their 
academic  and  career  pursuits,  and  to 
provide  for  specialized  training  to 
improve  the  effectiveness  of  programs  of 
Cooperative  Education. 

The  Administration's  budget  for  fiscal 
year  1983  does  not  include  funds  for  the 


yoL 


Cooperative  Education  Program. 
However,  applications  are  invited  to 
allow  for  sufficient  time  to  evaluate 
applications  and  complete  the  grants 
process  prior  to  the  end  of  the  fiscal 
year,  should  the  Congress  decide  to 
appropriate  funds  for  this  program. 

Authority  for  this  program  is 
contained  in  Title  VIII  of  the  Higher 
Education  Act  of  1965,  as  amended  by 
Pub.  L.  96-374. 

(20U.S.C.  1133-n33b) 

Closing  Date  for  Transmittal  of 
Applications 

Applications  for  administration, 
demonstration,  and  training  grants  must 
be  mailed  or  hand-delivered  by  January 
21.  1983. 

Applications  Delivered  By  Mail 

An  application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education,  Application  Control  Center. 
Attention:  84.055A  (for  administration 
projects),  84.055B  (for  demonstration 
projects),  or  84.055D  (for  training 
projects],  Washington,  D.C.  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  maihng  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing  acceptable  to 
the  U.S.  Secretary  of  Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first-class  mail. 
Each  late  applicant  will  be  notified  that 
its  application  will  not  be  considered. 

Applications  Delivered  by  Hand 

An  application  that  is  hand-delivered 
must  be  taken  to  the  U.S.  Application 
Control  Center,  Room  5673,  Regional 
Office  Building  3.  7th  and  D  Streets, 
S.W..  Washington,  D.C. 

The  Application  Control  Center  will 
accept  a  hand-delivered  application 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  D.C.  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidavs. 


An  application  that  is  hand-delivered 
will  not  be  accepted  after  4:30  p.m.  on 
the  closing  date. 

Program  Information 

Regulations  for  the  Cooperative 
Education  Program  are  published  in  34 
CFR  Parts  631.  632,  633.  and  635. 
Applicants  should  be  guided  by  the 
provisions  or  requirements  of  the 
regulations  in  developing  their 
applications. 

Applicants  are  encouraged  to  be 
specific  in  their  responses  to  the 
operative  selection  criteria,  inasmuch  as 
the  Secretary  will  not  give  further 
consideration  for  funding  to  any 
application  that  receives  an  average 
score  of  50  points  or  less  in  the 
evaluation  process  conducted  in 
accordance  with  34  CFR  75.217. 

Administration  Projects 

To  provide  opportunities  for  a  greater 
number  of  students  to  participate  in 
Cooperative  Education  projects,  the 
Secretary  strongly  encourages 
institutions  of  higher  education  to  apply 
fbr  funds  for  more  than  one  eligible  unit, 
as  that  term  is  defined  in  §  631.3  of  the 
regulations. 

As  provided  in  the  statute,  in  any 
fiscal  year,  an  institution  of  higher 
education  applying  for  an 
administration  grant  individually  is 
eligible  for  an  award  of  up  to  $325,000. 
Each  institution  applying  for  an 
administration  grant  as  a  member  of  a 
consortium  is  eligible  for  an  award  up  to 
$250,000. 

The  Ser.retary  will  give  awards  for 
approximately  8  to  10  multi-year 
projects  to  successful  applicants  who 
have  never  before  received  Federal 
funds  to  support  a  program  of^,,. 
Cooperative  Education.  Continuation 
awards  for  multi-year  projects  will  be 
made  out  of  succeeding  years' 
appropriations  and  in  accordance  with 
34  CFR  75.253.  The  Secretary  will  give 
awards  for  single-year  projects  to  all 
other  successful  applicants. 

In  awarding  administration  grants,  the 
Secretary,  in  accordance  with  the 
statute,  will  place  an  emphasis  on 
funding  institutions  of  higher  education 
that  show  the  greatest  promise  of 
success  because  of — 

(1)  The  extent  to  which  programs  of 
Cooperative  Education  in  the  academic 
disciplines,  with  respect  to  which  the 
application  is  made,  have  had  a 
favorable  reception  by  employees;  and 

(2)  The  commitment  of  the  institution 
of  higher  education  to  Cooperative 
Education,  as  demonstrated  by  the  plans 
which  the  institution  has  made  to 


continue  Cooperative  Education  after 
the  termination  of  Federal  financial 
assistance. 

Demonstration  Projects 

Applicants  may  apply  for  a 
demonstration  grant  to  conduct  a 
comprehensive  Cooperative  Education 
project,  as  that  phrase  is  defined  in 
§  631.3  of  the  regulations.  Successful 
applicants  may  be  given  a  multi-year 
grant  out  of  the  fiscal  year  1983 
appropriations  to  cover  a  project  period 
of  up  to  three  years. 

Training  Projects 

The  Secretary  will  make  awards  for 
training  projects  designed  to  meet  the 
needs  of  eligible  individuals  who 
participate  or  wish  to  participate  in  the 
planning,  establishment,  administration, 
or  coordination  of  Cooperative 
Education  projects  conducted  by 
institutions  of  higher  education. 

In  preparing  the  application, 
applicants  are  encouraged  to  work 
jointly  with  employers  in  planning 
training  projects. 

The  Secretary  will  make  awards  for 
single-year  or  multi-year  projects  to 
successful  applicants.  Continuation 
awards  for  multi-year  projects  will  be 
made  out  of  succeeding  years' 
appropriations  and  in  accordance  with 
34  CFR  75.253. 

Available  Funds 

As  noted  above,  no  funds  have  been 
requested  for  this  program.  However,  if 
funds  are  appropriated,  it  is  estimated 
that  $9,400,000  would  be  available  for 
administration  grants.  Of  this  sum. 
$1,334,694  has  been  committed  for 
noncompeting  continuation  grants  for  19 
administration  projects.  It  is  estimated 
that  the  remaining  $8,065,306  will 
support  150  projects,  with  awards 
averaging  $53,800. 

Of  the  $4,100,000  that  would  be 
available  for  demonstration  grants. 
$740,000  has  been  committed  for 
noncompeting  continuation  grants  for  3 
comprehensive  Cooperative  Education 
projects.  It  is  estimated  that  the 
remaining  $3,360,000  will  support  5  to  7 
comprehensive  Cooperative  Education 
projects,  with  awards  averaging 
$480,000, 

Of  the  $900,000  that  would  be 
available  for  training  grants,  $527,400 
has  been  committed  for  noncompeting 
continuation  grants  for  5  training 
projects.  It  is  estimated  that  the 
remaining  $372,600  will  support  4 
training  projects,  with  awards  averaging 
$93,150. 
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These  estimates  do  not  bind  the  U.S. 
Department  of  Education,  except  as  may 

be  required  by  the  applicable  suitute    ^ 
and  regulations. 

Application  Forms 

Application  forms  and  program 
information  packages  are  expected  to  be 
mailed  to  eligible  institutions  of  higher 
education  by  November  22, 1982.  They 
may  be  obtained  after  that  date  from  the 
Cooperative  Education  Branch,  U.S. 
Department  of  Education  [Room  3053, 
Repional  Office  Building  3),  7th  and  D 
Streets.  S.W.,  Washington,  D.C.  20202. 
Telephone:  (202)  245-2146. 

The  program  information  is  intended 
to  aid  applicants  in  applying  for 
assistance  under  this  competition. 
Nothing  in  the  program,  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirement  beyond  those  specifically 
imposed  under  the  statute  and 
regulations  governing  the  coinpetition 

Applications  must  be  prepart'J  ;uui 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  The  Secretary  strongly  urges 
that  the  narrative  portion  of  the 
application  not  exceed  25  pages  in 
length  fur  administration  projects.  30 
pages  for  demonstration  projects,  and  20 
pages  for  training  projects.  The 
Secretary  further  urges  that  applicants 
not  submit  information  that  is  not 
requested. 

.Applicable  Regulations 

Regulations  applicable  to  this  program 
include  the  following: 

(a)  Regulations  governing  the 
Cooperative  Education  Program  (34  CFR 
Parts  631,  632,  633,  and  6351.  published 
.\;)r:l  21,  1982.  in  the  Federal  Resiister, 

|b)  The  Education  Department 
General  Administrative  Regulations 
ll'.DGAR)  (34  CFR  Parts  74.  75. 17.  and 
78).  (These  parts  were  previously 
codified  as  45  CFR  Parts  74. 100a,  100c. 
and  lOOd,  respectively). 

Further  Information 

For  further  information,  contact  Dr. 
Morris  L.  Brown,  Director.  Division  of 
Institutional  and  State  Incentive 
Programs.  Office  o:  Inst  tiiticnal  Support 
F'rograms,  (Room  3053.  ROB-31,  U.s'. 
Department  of  Education,  400  Maryland 
Avenue,  S.W.,  Washington,  DC.  20202. 
Telephone:  (202)  245-2146. 

(20  use.  1133-1133b) 


Dated:  November  3. 1982. 
T.  H.  Bell, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.055:  Cooperative  Education  Program) 

(FR  Dor  87-3n(Mn  Fiipd  ll-fMin;  8:45  am) 
BiL.NG  C0&£   4O0O-0--M 

Office  of  the  Secret-jry 

Notice  of  Proposeo  informatic^n 
Cotlectitir,  Requests 

AG£\c»':  Department  of  Education. 

ACTION:  .Notice  of  proposed  information 
coiieciion  requests.  i 

summary:  The  Secretary  of  Education 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act. 

DATES;  !nte."ested  persons  are  invited  to 
submit  comments  on  or  before 
December  10, 1982. 

ADDRESSEE:  Written  comments  or 


requests 


-;Oll 


Id  be  addressed  to  Karen 


Sagett.  Desk  Officer,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  N.W..  Room  3208  New  Executive 
Office  Building.  Washington,  D.C.  20503 
and/or  Margaret  Webster.  Department 
of  Education.  400  Maryland  Avenue, 
S.W.,  Room  4074,  Switzer  Building, 
Washington,  D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Woolen.  (202)  426-7304. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35)  requires  that  OMB 
provide  interested  agencies  and  the 
public  early  and  meaningful  opportunity 
to  comment  on  information  collection 
requests. 

Prior  to  the  submission  of  proposed 
information  requests,  the  Department  of 
Education  shall  publish  a  notice  in  the 
Federal  Register  stating  that  OMB 
approval  is  being  sought.  This  notice 
provides  the  public  with  an  opportunity 
to  obtain  copies  of  the  information 
collection  request  and  an  opportunity 
for  comments.  Comments  and  quci=''ons 
should  be  directed  to  ED  and  OMB.  A 
copy  of  the  notice  will  be  included  in 
ED's  submission  to  OMB.  The 
requirement  for  public  consultation  may 
be  amended  or  waived  by  the  Office  of 
Management  and  Budget  to  the  e.xter.t 
that  public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law  or  substantially  in'erfere 
with  an  agency's  ability  to  perform  the 
statutory  obligations. 


Dated:  November  5,  1982. 
T.  H.  BeU. 
Secretary  of  Education. 

Office  of  Special  Education  and 
Rehabilitative  Services  (OSFRSl 

New 

•  Armual  Program  Report,  Centers  for 
Independent  Living,  Part  B, 

Title  VII,  Amendments  to  the  Vocational 

Rehabilitation  Act  of  1973. 
RSA-7 

Annual  * 

Businesses  or  other  institutions 
SIC:  944 

Responses:  150  Burden  Hours:  1.200 
Federal  Cost:  $45,000  Public  Cost:  $8,000 
One  form  submitted  for  approval 
Abstract:  The  RSA-7  is  designed  to 
provide  adequate  amounts  of 
information  on  client  characteristics 
and  program  accomplishments  to 
satisfy  the  legal  mandates  and  to 
'permit  the  Secretary  and  the 
'Commissioner  to  perform  functions 
required  of  them  by  law. 

Extensions 

•  Annual  Report  on  Post-Employment 
Services  and  Case  Reviews — RSA 

RSA-62 

Annual 

State  or  local  governments 

SIC:  944 

Responses:  84  Burden  Hours:  74 

Federal  Cost:  $1,400  Public  Cost:  $666 

One  form  submitted  for  approval. 

Abstract:  To  track  as  prescribed  law:  (1) 
Delivery  of  ser\'ices  after 
rehabilitation  to  ensure  maintenance 
of  employment;  (2)  Reviews  of  earlier 
determination  of  ineligibility  for 
services:  (3)  Reviews  placements  into 
sheltered  workshops  to  see  if 
individuals  so  placed  can  not  work  in 
competitive  labor  market. 

•  Report  of  Vending  Facility  Program — 
RSA 

RSA-15 
Annual 

State  or  local  governments 
SIC:  944 

Responses:  54  Burden  Hours:  448 
Federal  Cost:  $7.5000  Public  Cost:  $4,032 
One  form  submitted  for  approval 
Abstract:  Indicates  the  financial  health 
and  programmatic  impact  of  the 
program  in  terms  of  earnings  and  loss; 
indicates  the  most  efficient  types  of 
stands  in  terms  of  return  in 
investment  and  ability  to  produce 
earnings  to  support  an  operator. 
Aimed  primarily  at  ensuring  the 
program's  financial  accountability  and 
solvency  and  its  meeting  the 
expressed  goals  in  terms  of  client 
impact. 
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•  Annual  VR  Program/Cost  Report 
REA-2 

Annual 

State  or  local  governments 
SIC:  944 

Responses:  84  Burden  Hours:  395 
Federal  Cost:  $29^000  Public  Cost:  S3,000 
One  form  submitted  for  approval 
Abstract:  Provides  RSA  the  necessary 
detailed  data,  supplementing  the 
sum.mary  information  provided  in  the 
SF  269  to  evaluate  and  monitor  the 
financial  performance  and 
achievements  of  grantees  in  relation 
to  selected  program  activities  in  the 
formula  grant  program  operated  by 
States. 

•  Grant  Application 
RSA-424 
Nonrecurring 

State  or  local  governments/Businesses 
or  other  institutions 

SIC:  821,944.892 

Responses:  1,170  Burden  Hours:  46.800 

Federal  Cost:  S20,000  Public  Cost: 
S374.000 

One  form  submitted  for  approval. 

Abstract:  It  services  as  the  application 
for  the  discretionary  grant  programs 
of  RSA.  It  is  used  to  determine  grant 
eligibility,  technical  acceptability  of 
applications  submitted,  and  amount  of 
grant  awards. 

Office  of  Educational  Research  and 
Improvement  (OERI)  National  Center 
For  Educational  Statistics  (NCES) 

New 

•  High  School  and  Beyond:  Field  Test 
for  the  Second  Follow-up  Survey 

ED-2441-1.  2441-2 

Nonrecurring 

Individuals  or  households 

SIC:  NA 

Responses:  2.527  Burden  Hours:  5.054 

Federal  Cost:  $182,332  Pubhc  Cost: 
$6,700 

Two  forms  submitted  for  approval. 

Abstract:  Field  test  data  are  needed  for 
improving  questionnaires  and  survey 
procedures  that  are  designed  to 
provide  a  data  base  for  addressing 
such  policy  issues  as:  School 
effectiveness/excellence,  quality  of 
instruction,  access  to  postsecondary 
education,  student  financial  and 
needs,  vocational  education,  and 
relationships  between  education  and 
career  patterns. 

•  Survey  of  Public  Libraries.  LIBGIS  VI 
ED  2349-1 

Nonrecurring 

Businesses  or  other  institutions 
SIC:  823 

Responses:  1,500  Burden  Hours:  1,125 
Federal  Cost:  $133,000  Public  Cost: 
$7,500 


I J  M  I 


0:ie  form  submitted  for  approval 
Abstract:  To  provide  basic  data  on 
public  lihirarips.  It  will  also  provide 
specific  (ia!a  to  be  u.sed  in  the 
hearings  for  the  reauthorization  of  the 
Library  Services  and  Construction  Act 
(LSCA)  by  the  Office  of  Libraries  and 
Learning  Technologies  (OLLT).  These 
data  will  be  used  to  assess  the  OIJ.T 
library  programs  for  public  libraries. 

•  NoncoUegiate  Postsecondary  School 
Survey,  1984 

ED  23.58,  2358-1,  2358-2 

Biennially 

Busine.sses  or  other  institutions 

SIC:  824 

Responses:  7,750  Burden  Hours:  989 

Federal  Cost:  $300,000  Public  Cost: 
$9,890 

Three  forms  submitted  for  approval. 

Abstract:  A  directory  of  public  and 
private  (proprietary)  schools  that  offer 
vocational  programs  will  be  published 
for  use  by  guidance  counselors  and 
State  educational  planners.  Statistics 
on  the  characteristic^  of  these  schools 
and  an  analytical  report  will  also  be 
produced  for  use  by  manpower 
researchers  All  inform.ation  will  be 
available  on  computer  tape. 

Note. — TTiis  form  is  for  use  in  FY  84. 

Revisions 

•  Institutional  Characteristics  of 
Colleges  and  Universities:  1983-84 

ED  2300^1  and  lA 

Annual 

Businesses  or  other  institutions 

SIC:  822 

Responses:  3.450  Burden  Hours:  1.400 

Federal  Cost:  $173,000  Public  Cost: 
$8,400 

Two  forms  submitted  for  approval 

Abstract:  Survey  contains 
characteristics  of  institutions  of  higher 
education  eligible  for  listing  in  the 
Education  Directory,  Colleges  and 
Universities.  Includes  name 
institution,  location,  identification 
codes,  telephone  number,  year 
established,  enrollment, 
undergraduate  tutition,  and  other 
basic  information.  Lists  specific 
accreditations.  Provides  list  of 
administrative  officers  and  their  titles. 

•  Employees  in  Institutions  of  Higher 
Education.  Academic  Year  1983-84 

ED  2300-3 

Annual 

Businesses  or  other  institutions 

SIC:  822 

Responses:  3,003  Burden  Hours;  15.840 

Federal  Cost:  $215,000  Public  Cost: 

$198,000 
One  form  submitted  for  approval 
Abstract:  Employees  data  are  used  by 

institutions  and  by  States  for 
I    comparison  purposes  and  for 


formulating  budgets.  Profession.^?!  and 
educational  associations,  as  well  as 
Federal  agencies,  use  employee  data 
to  develop  financial  indicators  and  to 
evaluate  the  extent  to  which  salaries 
differ  between  men  and  women. 

•  Degrees  and  Other  Formal  Aw.ards 
Between  July  1,  1982  and  June  30.  1983 

ED  2300-2.1A-1,  2300-2.1B-1,  2300  2.1C 

Annual 

Businesses  or  other  institutions 

SIC:  822 

Responses:  3,300  Burden  Hours:  12.540 

Federal  Cost:  $291,000  Public  Cost: 
$330,000 

Three  forms  submitted  for  approval 

Abstract:  Degrees  and  Other  Formal 
Awards  data  are  needed  by  the 
Department  of  Education,  States, 
planning  and  budget  and  individual 
colleges  for  use  in  economic  and 
financial  planning  and  policy 
information.  They  are  used  by  the 
Department  of  Labor  in  formulating 
their  "Occupational  Outlook 
Handbook"  and  by  the  National 
Occupational  Information 
Coordinating  Committee  in  assessing 
power  information. 

Note. — This  form  is  for  use  in  FY  84. 

•  Vocational  Education  Data  System 
(VEDS) 

ED  2404,-l,-2.-5.5-VA-7.-9  ED  2404A.- 
1,-7  and  lA 

Annual 

Individuals  or  households/State  or  local 
governments 

SIC:  941 

Responses:  347,254  Burden  Hours: 
102,225 

Federal  Cost:  $515,000  Public  Cost: 
$250,000 

Ten  forms  submitted  for  approval 

Abstract:  The  mandating  legislation 
requires  the  National  Center  for 
Education  Statistics  to  develop, 
implement,  and  operate  a  national 
vocational  education  data  system 
employing  uniform  definitions  and 
standard  data  elements.  States  are 
mandated  to  supply  these  data  which 
are  used  to  prepare  the  annual  report 
to  Congress  on  the  state  of  vocational 
education. 

Extensions 

•  State  Expenditures  for  Postsecondary 
Education  for  Fiscal  Year  ending  1983 

ED  2440 

Annual 

State  or  local  governments 

SIC:  822 

Responses:  57  Burden  Hours:  570 

Federal  Cost:  $72,000  Public  Cost:  $5,643 

One  form  submitted  for  approval 


Office  of  Edi 
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Abstract:  This  survey  for  1982-83  fiscal 
year  will  collect  data  on  programs  not 
reflected  in  institutional  accounts. 
Such  data  will  make  possible  more 
accurate  comparisions  between  States 
and  will  enable  OMB  and  the 
Congressional  Budget  Office  to 
est  iblish  the  extent  to  which  States 
change  expenditure  patterns  m 
responses  to  changing  Federal 
prio-i'ies. 

Noie  — T';  i  t'orm  ;s  for  usp  in  ft  tH 

•  FT.an:  a!  SMtistics  of  Institutions  of 
H:i;hrrEdicaticn.  1983 

I'D  J3i^^-4 

Annual 

Businesses  or  other  Institutions 

SIC:  822 

Responses:  3.300  Burden  Hoars.  8,230 

Federal  Cost:  $192,000  Public  Cost: 
S82.250 

One  form  submitted  for  approval 

Abstract:  College  financial  statistics  are 
needed  by  the  Department  of 
t.ducation  to  report  on  the  condition 
of  education  and  to  determine 
eligibility  for  participation  in  the  Title 
Hi  LToerarr.  These  data  are  used  by 
B'jrea-j  of  the  Census  to  report 
finances  of  State  and  local 
governments  and  by  the  Bureau  of 
Eronomic  Analysis  to  develop  the 
C.'-oss  National  Product. 

Office  of  Educational  Research  and 
Improvement  (OERI)/Nationa!  Institute 
of  Education  (NIE) 

•  Assessment  of  \IE  s  I'rogram  to 
Increase  the  Participation  of 
Minorities  and  Women  in  Ediiationiil 
Research  &  Development 

ED  192 

N'onrecuffmg 

Individuals  or  household/businesses  or 
other  institutions 

SiC: 822/862/941/829 

Responses:  720  Burden  Hours:  180 

Federal  Cost.  S150.000  Public  Cost: 
51.890 

One  form  sabrrJtted  for  approval 

Abstract:  Assessment  of  NIE's  program 
to  increase  the  participation  of 
Minorities  and  Women  in  Educational 
RSD  fulful'.s  a  major  program 
OLijectives.  identifying  successful 
approaches  to  increasing  the  number 
and  mfiuence  of  minorities  and 
women  in  all  phases  of  eduration 
research  and  development. 

Office  of  Postsecondary  Education 
(OPE) 

Revisions 

•  .\ational  Direct  Student  Loan  Piogram 
Report  of  Defaulted  Loans  as  ol 
December  30 


ED  574 

Annual 

Businesses  or  o'her  Institutions 
SIC:  822,  824 

Responses:  3,2i:W  Baraen  Hours  BOOO 
Federal  Cost:  S6,144  P'abhc  Ct^st:  SHCOOO 
One  form  subm.itted  fif  jfpruval 
.Abstract:  This  report  :^er'.  trs  to  provide 
information  re-^.~.:C  :g  the  capability 
of  an  institution  to  establish  and 
administer  effective  collection 
programs  according  to  regulatory 
requirements.  The  data  collected  may 
be  used  to  establish  default  trends 
and  compare  default  ratios  of  various 
institutions.  Revision  to  previously 
approved  574  through  May  1983  is 
necessary  to  conform  with  ED  form 
646,  Fiscal-Operations  Report  and 
Application.  » 

•  Application  for  Federal  Student  Aid 
ED  255 

Annual 

Individuals  or  households 

SIC:  NA 

Responses:  2.000,000  Burden  Hours: 
3.000.000 

Federal  Cost:  $6,135,000  Public  Cost:  $0 

One  form  submitted  for  approval 

Abstract:  This  form  is  needed  to  collect 
the  data  necessary:  to  determine 
whether  the  student  is  eligible  for 
Federal  student  aid  funds:  and  to 
calculate  a  uniform  methodology 
number  which  financial  aid 
administrators  may  use  to  award  all 
other  types  of  financial  aid. 

•  Special  Condition  Application  for 
Federal  Student  Aid 

ED  255-2  I 

Annual  | 

Individuals  or  households ,' 

SIC:  xNA 

Responses:  157,000  Burden  Hours: 
235,000 

Federal  Cost:  S866.250  Public  Cost:  $0 

One  form  submitted  for  approval 

Abstract:  This  form  is  needed  to  collect 
data:  to  determine  the  amount  of  the 
expected  family  contribution  of  the 
applicant  if  certain  family  or  financial 
conditions  have  changed  for  the 
worse:  and  to  calculate  a  uniform 
methodology  number  which  financial 
aid  administrator  may  use  to  award 
all  other  types  of  financial  aid,  I 

•  Request  for  Payment  of  1982-83 
Award  (.Alternate  Disbursement 
System  (ADS)) 

KD  304 
Annual 
Individuals  or  households/businesses  or 

other  institutions 
SIC:  822 
Responses:  81,700     B;;.-den  Hours: 

27.600 
Federal  Cost:  S300,279    Public  Cost  SO 


One  form  submitted  for  dpproval 
Abstract:  Used  to  obtain  benefits  by 
students  attending  ins'itLitions  ti;at 
participate  under  the  .ADS  system. 
This  instrument  is  u-^ed  to  ier:iy 
student  enrollment  and  cost  of 
attendance  which  is  used  by  the 
Secretary  to  determine  their  Pell 
Grant  award.  The  Secretary  acts  ks 
the  disbursing  agent  on  behalf  of  these 
institutions. 

•  ADS  Student  Report  (Request  for 
Additional  Payment) 

ED  304-1 

On  occasion.  Semiannually.  Annual 

Individuals  or  households/businesses  or 

other  institutions 
SIC:  822 
Responses:  99,560    Burden  Hours: 

33.750 
Federal  Cost:  Sl85,960    Public  Cost:  $0 
One  form  submitted  for  approval. 
Abstract:  This  form  is  used  by  students 
attending  institutions  that  participate 
in  the  Pell  Grant  Program  under  the 
Alternate  Disbursement  System  to 
request  any  additional  payment  as 
well  as  having  the  financial  aid 
administrator  verify  that  the  student  is 
still  attending  school,  is  eligible  for 
his/her  next  payment,  and  that  the 
previous  information  given  was 
correct. 

Office  of  Elementary  and  Secondary 
Education  (OESE) 

New 

•  Career  Education  Annual  Report 
ED  704:  704-1 

Annual 

State  or  local  governments 

SIC:  941 

Responses:  56    Burden  Hours:  448 

Federal  Cost:  S2.7G0    Public  Cost: 
S46.412 

Two  forms  submitted  for  approval. 

Abstract:  The  division  of  Career 
Education  proposes  to  collect  data  in 
Nov.-Dec.  1982-83  on  the 
implementation  of  Career  Education 
under  the  Career  Education  Incentive 
Act  (P.L.  95-207).  This  information 
shall  be  analyzed  by  the  staff  and 
shall  provide  the  basis  for  making 
recommendations  to  die  States  for  the 
improvement  in  the  operation  and 
administration  of  the  program  as 
required  by  Sec.  14(b)  of  the  Act. 

Revisions 

•  Indian  Fellowship  Application/Indian 
Fellowship  Application  for  Non- 
competing  Continuations 

ED  501/501-1 

Annual 

Individuals  or  households 

SIC:  881 
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Responses:  1,075    Burden  Hours;  2.250 
Federal  Cost:  $30,000    Public  Cost:  $0 
Two  forms  submitted  for  approval 
Abstract:  The  application  will  be  used  to 
obtain  information  needed  to 
determine  eligibility  for  funds,  select 
Fellows,  and  to  determine  the  amount 
to  be  awarded  each  application.  The 
information  collected  from  the 
continuing  Fellows  will  be  used  to 
determine  their  eligibility  and  need  for 
continued  funding. 

•  Application  for  School  Assistance  in 
Federally  Affected  Areas 

ED  40ig/4<J19-l 

Annual 

State  or  locdl  governmrints 

SIC:  941 

Responses:  3.000    Burden  Hours:  25,170 

Federal  Cost:  SlS.OtlO    Public  Cost; 
$2,560 

Two  forms  submitted  for  approvdl 

Abstract:  P.L.  81-fl74  provides  that  16 
separately  identified  categories  of 
federally  connected  pupils  are  entitled 
to  varying  percentages  of  a  rate  of 
payment  to  their  school  district.  Five 
basic  tables  are  used  to  report  pupils 
claimed. 

•  Annua!  Sur\'ey  of  Children  m 
Institutions  for  Neglected  or 
Delinquent  Children  or  in  Adult 
Correctional  Institutions 

ED  4376  I 

Annual 

State  or  local  governments 

SIC:  941 

Responses:  2.000    Burden  Hours:  2.0<JO 

Federal  Cost:  $1,500    Public  Cost: 
$52,000 

Two  forms  submitted  for  approval 

Abstract:  An  annual  survey  is 
conducted  to  collect  data  on  (1)  the 
average  daily  attendance  of  children 
in  State-operated  or  supported 
institutions  for  neglected  or 
delinquent  children  and  (2)  the 
October  caseload  of  children  in  local 
institutions.  These  data  are  used  in 
the  statutory  formula  for  computing 
entitlements. 

•  Preapplication  for  Federal  Assistance 
(Consnuction)  Application  for  Federal 
Assistance  , 

Ed  355/355-1  ' 

On  occasion 

State  or  local  governments 
SIC:  821 

Responses:  80  Burden  Hours;  160 
Federal  Cost:  $3,800  Public  Cost:  S3. 800 
Two  forms  submitted  for  approval 
Abstract;  Data  is  used  to  determine 
eligibility  of  school  districts  for 
Federal  Assistance  to  construct 
needed  school  facilities. 

Reinstatements 

•  Application  for  Grants  (Part  B  and  C) 
Indian  Education  Act,  Noncompeting 


Ed  267 

Annual 

Individuals  or  Households 

SIC:  NA 

Responses:  200  Burden  Hours:  6,000 

Federal  Cost:  5*^)3.000  Public  Cost: 
S252,000 

One  form  submitted  for  approval 

Abstract:  To  improve  educational 
opportunitiee  for  Indian  students  for 
preschool  through  the  University  by 
supporting  programs  that:  (a]  provide 
improved  educational  support 
services;  (b)  increase  the  numbers  of 
Indians  in  leadership  positions;  (c) 
develop  new  educational  approaches 
of  high  quality;  (d)  contribute  to 
increased  control  by  Indians  over  the 
availability  and  quality  of  their  own 
education. 

•  Application  for  Grants  (Part  A): 
Indian  Education  Act,  Noncompeting 
Continuations 

F.d  444-1 

Annual 

Individuals  or  household/Businesses  or 

other  institutions 
SIC:  NA 

Responses:  169  Burden  Hours:  1,350 
Federal  Cost:  $13,500  Public  Cost; 

$54,000 
One  form  submiftpd  for  approval 
Abstract:  Application  for  support  for 

Indian  Controlled  Schools  on  or  near 

Reservation  to  provide  special 

enrichment  programs. 

•  Application  for  Grants  (Part  A)  Indian 
Education  Act.  New  and 
Noncompeting  Continuations 

Ed  736-1 

Annual 

State  or  local  governments 

SIC:  821 

Responses:  1,052  Burden  Hours:  31,560 

Federal  Cost;  Si. 600  Public  Cost: 
$315,600 

One  form  submitted  for  approval 

.Abstract.  The  purposes  of  Part  A  of  the 
Indian  Education  Act  are  to  enable 
Elementary  and  Secondary  Schools  to 
develop  and  implement 
Supplementary  Programs  specially 
designed  to  help  meet  the  Special 
Educational  and  Culturally-Related 
Academic  needs  of  Indian  Students. 

•  Application  for  Grants  (Part  C)  Indian 
Education  Act,  New  and 
Noncompeting  Continuations 

Fd  73:^-1 

.Annuril 

Individudls  or  Households 

SIC:  NA 

Responses:  104  Burden  Hours:  3,120 

Federal  Cost:  $33,000  Public  Cost: 

$132,000 
One  form  submitted  for  approval 
Abstract;  Under  Part  C  of  the  Indian 

Education  Ac*  grants  are  awarded  to 


improve  educational  opportunities 
below  the  College  level  for  Indian 
adults.  Authorized  grant  activities  are: 
Provide  Educational  Services,  and 
Develop  Planning,  Pilot  and 
Demonstration  Projects. 

•  Recommendations  for  Advisory 
Council  on  Indian  Education 

Ed  543 
Annual 

Businesses  or  other  institutions 
SIC;  941 

Responses:  80  Burden  Hours:  80 
Federal  Cost:  $3,150  Public  Cost;  Si. 600 
One  form  submitted  for  approval 
Abstract;  The  Indian  Eduation  Act 
authorizes  a  Presidentially  appointed 
National  Advisory  Council  on  Indian 
Education.  Five  such  membership 
positions  are  open  annually  thereby 
necessitating  a  solicitation  of 
nominations. 

•  Indian  Student  Enrollment 
Certification 

ED  506 
Annual 

Individual  or  Households 
SIC:  NA 

Responses;  25,000  Burden  Hours;  6.250 
Federal  Cost:  $5,700  Pubhc  Cost;  $75,237 
One  form  submitted  for  approval 
Abstract;  Program  designed  to  benefit 
eligible  Indian  children  by  calculating 
grant  award  based  on  count  of  correct 
and  valid  forms  on  file  with  local 
education  agencies. 

•  Education  Consolidated  Grant 
Application 

ED  1000 

Annual 

State  or  local  governments 

SIC;  821,941 

Responses:  57  Burden  Hours:  114 

Federal  Cost:  $100,000  Public  Cost: 

$1,140 
One  form  submitted  for  approval 
Abstract:  Each  eligible  jurisdiction  must 

submit  an  annual  appHcation  to  the 

Secretary  of  Education  as  a 

precondition  to  receiving  the 

authorized  funds. 

Office  of  Bilingual  Education  &  Minority 
Languages  Affairs  (OBEMLA) 

New 

•  Financial  Status  and  Performance 
Report  for  Bilingual  Education 

ED  890 
Annual 
State  or  local  governments/businesses 

or  other  institutions 
SIC;  941/822 

Responses:  700  Burden  Hours:  16,800 
Federal  Cost;  $30,000  Public  Cost; 

$134,400 
One  form  submitted  for  approval 


E\tensioiis 
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Abstract:  Data  collection  instrument 
needed  by  grantee  to  provide 
adniinisiering  agency  with 
perfurmance  and  Financial  report 
required  by  OMB  Circular  A-102. 

•  Financial  Status  and  Performance 
Rfport  for  Bilingual  Vocational 

1  raming  &  Instructor  Training 
ED  791  -  )4 
Annual 
State  or  local  govenments/businesses  ur 

n*her  i.nstitutions 
SIC. 941/822 

Responses:  20  Burden  Hours:  480 
Federal  Cost;  S2,000  Public  Cost:  $3,840 
Two  forms  submitted  for  approval 
.Abstract:  Data  collection  instrument 
used  by  grantee  to  provide 
administering  agency  with 
performance  and  financial  report 
required  by  OMB  Circular  A-K)2 

£\iensioiis 

•  Application  for  Grant  under  Bilingual 
Vocational  Education  Programs 

FD  791 

Annual 

S'.^te  or  local  governments/businesses 

or  other  institutions 
S;C: 941/822 

Responses:  20  Burden  Hours  800 
Federal  Cost:  S20,000  Public  Cost;  S(i.4(H) 
0:-,e  form  submitted  for  approval 
Abstract:  Title  I!.  Subpart  3  of  the 
Vocational  Education  Act  of  1976,  ii,-. 
amended,  authorizes  the  awd.'d  of 
grants  to  applicants  that  meet  the 
purposes  and  requirements  of  the  .At ! 
and  the  application  requirements  and 
award  criteria  established  in 
reguldt.or.s.  The  proposed  data 
collection  informs  applicants  of  the 
information  required  under  law  and 
regulations. 

•  Application  for  Cont;:Taafion  Grants 
under  Bilingual  Education 

FD  4561-1 

Ar^-;;.^l 

St.i'a  or  ioca!  governments/businesses 
or  o'her  institutions 

SiC. 941/822 

Responses:  520  Burden  Hours.  10.400 

Federal  Cost:  $30,000  Public  Cost: 
S83  200 

Ooe  form  submitted  for  approval 

Abstract;  Ti'le  VII  of  the  Elementarv 
and  Secondarj'  Education  Act 
authorizes  multi-year  grant  awards 
subiect  to  the  conditions  on  the  Act 
and  governing  regulations.  The 
p'oposed  data  collection  requests  ^ 
budget  information  for  the  next  budgt-i 
period  and  requests  applications  to 
present  evidence  of  compliance  with 
legal  requirements  to  establish  their 
eligibility  for  continued  assistance 

i.tK  Ooc  tt2-30e38  Filed  11-9-82.  8:45am| 
StLUNG  COOC  4000-01-M 


DEPARTMEFfT  OF  ENERGY 

Inventions  Available  for  License 

The  Department  of  Energy  (DOFI 
hereby  announces  a  num.be"-  of 
inventions  available  for  license,  either 
exclusively  or  non'=ixclu?ively  For 
further  in^orm.atior.  concerning  licensing 
or  the  :nvent!.3n3.  please  contact  Robert 
J.  MarchiLk,  Office  of  the  Assistant 
Cenera!  Counsel  for  Patents,  CC— 42. 
Department  of  Eneroy,  1000 
Independence  Avenge.  S.W  , 
W;<shir.gton,  D.C  205B3. 

Copies  of  specificat.ons  of  tht;  listed 
i'  S.  patent  applications  may  be 
obtained,  foi  a  modest  fee.  from  the 
National  lerhnica!  Information  Service 
(M'lSl.  5283  Port  Ro,  -.u  Ruad, 
Springfield,  VA  22131. 

Copies  of  listed  U.S.  patents  may  be 
obtained,  for  a  mtdest  fee,  from  the  U.S. 
Patent  and  Trademark  Office. 
Washington.  D.C.  20231. 

Signed  at  VVashia^'ci.  D.C,  on  this  2d  day 
of  November.  1982. 
Dtpart.qipnt  of  Energy. 
R  To.'iney  lohnson. 
General  Counsel. 

nCPARTMENT  OF  ENERGY.  ASSISTANT 
GE.NER.Xl.  COL  \^EL  FOR  PATENTS, 
UASni.NGTON.  D.C  20585 

Patent  AppUcationf, 

U58,97i    Flowmeter  for  Determining  Average 

Kate  of  Flow  of  Liqaid  in  a  Conduit 
..:fifi.248    System  for  Thermochemical 

Hydrogen  Production 
zbo  5~6    Neutron  and  Gamma  Radiation 

Shielding  Material.  Structure,  and  Process 

of  Making  Structure 
281.141     Hyper  Filter-Fluorescer 

Spectrometer  for  X-Rays  Above  120  keV 
281,155    Magnetic  Testing  Probe 
281.4.^3    Fast  Transient  Digitizer 
282.286    Thermal  Control  System  and 

Method  for  a  Passive  Solar  Storage  Wall 
284.050    Method  and  Apparatus  for 

Measuring  Flow  Velocity  Using  Matched 

Fillers 
284.151     Plasma  Channel  Optical  Pumping 

Device  and  Method 
284,158    Control  System  for  a  Wound-Rotor 

Motor 
284.859    Solvent  Extraction  Recovery  of 

Shale  Oil 
28fj.-l22    Method  for  Fabricating  a  Seal 

Between  a  Ceramic  and  Metal  Alloy 

287.856  Method  of  Making  Electrodes  for 
Electrochemical  Cell 

287.857  Electrochemical  Cell  and  Negative 
Electrode  Therefor 

267.965    Thermoelectric  Refrigerator  Having 

Improved  Temperature  Stabilization  Means 
28", 966    Method  for  Determining  the 

ll.irde.ning  .Artir!e.s  of  Tung<!ten-,\ickel-lron 

Alloy 
288,234     Frequepoy  Spect.^urr,  Analyzer  With 

Phase-Lock 

288.561  Portable  Vacuu.Ti  Ohieit  Handlinsj 
Device 

288.562  Timing  Disciminator  t'sing 
Leading-Edge  Extriipoia'.ion 


290.282    Glass  Heat  Pipe  Evacuated  Tube 

Solar  Collector 
2M.289     Coolant  Monitoriiig  Apparatus  for 

Nuclear  Reactors 
290.885    Optical  Pumping  in  a  Whispering 

Mode  Optical  Waveguide 

291.898  Viscous  Sludge  Sample  Collector 

291.899  Nitrogen  Fixation  Method  and 
Apparatus 

291.900  Solid  State  Laser  Rod  Holder 
292.852    Photoelectrodialytic  Cell 
292,979    Acoustical  Heat  Pumping  Engine 
293.043    Hydrocarbon  Synthesis  Catalyst 

and  Method  of  Preparation  and  Use 
Thereof 

293.910  Intense  Transient  Magnetic  Field 
Generation  by  Laser-Plasma 

293.911  Radioactive  Materials  Shinping 
Cask  Anticontamination  Enclosure  /> 

293.912  Microscope  and  Method  of  Use 
294.601     Reinjection  Laser  Oscillator  and 

Method 
294,878    Apparatus  and  Method  for 

Pyrolyzing  Biomass  Material 
295.512    Novel  Polycathechlolamide 

Chelating  Agents 

297.307  Oil  Shale  Retorting  and  Combustion 
System 

297.308  Nuclear  Reactor  Control  Apparatus 
297,372    Glass  for  Sealing  Lithium  Cells 
297.477     Method  and  Apparatus  for 

Producing  Cryogenic  Targets 
298.969    Method  and  Article  for  Primary 
Containment  of  Cesium  Wastes 

299.232  Combination  Gas  Producing  and 
Waste-Water  Disposal  Well 

299.233  Method  for  Removal  of  Phosgene 
From  Boron  Trichloride 

299,241     Multi  Baffle  Cyclone 

300.337  Production  of  Hydrocarbons  From 
Hydrates 

301.786  Compaction  Die  fur  Forming  a  Solid 
Annulus  on  a  Right  Circular  Cylinder 

301.787  Fluidized  Bed  Catalytic  Coal 
Gasification  Process 

302.338  Neutron  Flux  Profile  Monitor  for 
Use  in  a  Fission  Reactor 

303.325    Porous  Electrode  Preparation 

303.674  Single  Transmission  Line  Data 
Acquisition  System 

303.675  Electrically-isolated  Single 
Transmission  Line  Data  Acquisition 
System 

304.737  Analog  Quadrature  Signal  to  Phase 
Angle  Data  Conversion  by  a  Quadrature 
Digitizer  and  Quadrature  Counter 

305.295    Method  and  System  for  Ethanoi 

Production 
306,998    Mechanically  Expandable  Annular 

Seal 
307,000    Closure  Device  for  Lead-Acid 

Batteries 
307,032    Neutron  Position-Sensitive 

Scintillation  Detector 
307,560    Apparatus  for  Converting  Biomass 

to  a  Pumpable  Slurry 

308.738  Method  for  Fabricating  Cermets  of 
Alumina-Chromium  Systems 

308.739  Solid  Electrolytes  Strengthened  by 
Metal  Dispersions 

308.966    Oxygen  Stabilized  Zirconium 
Vanadium  Intermetallic  Compound 

309.655     Production  of  Anhydrous  Aluminum 
Chloride  Composition 


\ 
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309.656    Method  of  Depositing  a  High- 

Emissivity  Layer 
310,246    Process  and  Cdtaiyst  for  Converting 

Synthesis  Gas  to  Liquid  Hydrocarbon 

Mixture 
310.248    Ductile  Transplutonium  Metal 

Alloys 
311,20*    Component  Restraint  System 
311.205     Detection  Method  for  Use  With  Gas 

Chromatographs 

313.413  Method  for  Producing  Hdrd- 
Surfaced  Tools  and  Machine  Components 

313.414  Corrosion-Resistant  Uranium 
313.417    Fluid-Cooled  Gas  Turbine  Airfoil 

314.916  Ul'jasonic  Liquid  Level  Detector  tor 
Varying  Temperature  and  Pressure 
Environ.Tients 

314.917  Permanent  .Magnet  Flowmeter 
Having  I'-iproved  Output  Terminal  Means 

314.918  Vapor  Cooled  Current  Lead  for 
Cryogenic  Electrical  Equipment 

314.919  Method  and  Apparatus  for 
Remo'.  ing  Particle  Sa-.'Lies  F.'-om  Fusion 
Plasma  Confinement  Devices 

314.920  Pa.-dilel-'.Vire  Gnd  Assembly  With 
Method  and  .Appara'us  for  Construction 
Thereof 

315.377  Rotatable  Stem  and  Lock 

315.378  Pinfying  Contaminated  Water 

315.379  Liquid  Level,  Vo;d  Fraction,  and 
Superheated  Steam  Sensor  for  Nuclear 
Reactor  Cores 

315.397     Central  Solar  Energy  Receiver 
117.701     Open-Cycle  Magnetohydrod>Tiamic 

Power  Plant  Based  L'pon  Direct-Contact 

Closed-Loop  High-Temperature  Heat 

Exchariaer 
317,706    Uirect-Cuntdct  Closed-Loop  Heat 

Exchanstjr 
317.816    Spectrometer  Gun 
317.818     Pt/Pd  Electrocatalyst  Electrodes  for 

Fuel  Cells 

318.080  Electropositive  Bivalent  Metallic  Ion 
Unsaturated  Polye5*er  Complexed  Polymer 
Concrete 

318.081  Vfelhod  for  0\ygen  Reduction  in  a 
Uranium  Recovery  Process 

318.668  Method  of  Uranium  Reclamation 
From  Aqueous  Systems  by  Reactive  Ion 
Exchange 

321.345  Doppler  Flowmeter 

321.346  .Vfe.:hud  of  Pro  Jucing  a  Colloidal 
Fuel  From  Coal  and  a  Heavy  Petroleum 
Fraction 

321,946     Wide  Range  Radioactive  Gas 
Concentration  D"!ertor 

322.143  Security  Sedl 

322.144  Process  for  Treating  Fission  Waste 

322.145  High  Precision  Triangular 
Wa'  eform  Generator 

323.149  Apparatus  and  Method  for 
Continuous  Electroplating 

323.150  Magnet  Pole  Tips 

326.087    Meihod  of  Extruding  and  Packaging 
a  Thin  Sample  of  Reactive  Material 
Including  Forming  the  Extrusion  Die 

326.775    Extracting  Alcohols  From  Aqueous 
Solutions 

328,327     .Vlehod  and  Composition  for 
Holding  Low  Density  Desiccant  Syntactic 
Foam  .■\rticles 

335.994  Plastic  Scho'tky  Barrier  Solar  Cells 

335.995  Double-Clad  Nuclear  Fuel  Safety 
Rod 

315.996  High  Power  Radio  Frequency 
Mlenua'ion  Device 


335.997  Multifunctional  Reference  Electrode 

135.998  .An  Electronic  Method  for 
Autofluorography  of  Macromolecules  on 
Two-D  Matrices 

Patent 

4  083,651     Self-Regulating  Composite 
Buriringless  Wind  Turbine 

ire  Doc  8::-30621  Filed  11-9-82  8,45  .jni| 
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Office  of  Conservation  and  Renewable 

Energy 

Research  on  High  Voltage  Electric 
Field  Effects;  Notice  of  Public  Meeting 

.\otice  is  hereby  given  that  the 
Research  on  High  Voltage  Electric  Field 
Effects  sponsored  by  the  Department's 
Electric  Energy  Systems  Division  will  be 
reviewed  in  a  pubiic  meetiing  on 
November  1,5,  16,  and  17, 1982,  at  the 
Marriott  Hotel  Southwest,  Denver, 
Colorado.  The  fi.-st  session  will  begin  at 
1:00  p.m„  November  15,  and  will  adjourn 
at  6:00  p.m.  on  Na\  ember  17,  1982. 

Inquiries  should  be  directed  to  K.  W. 
Klein,  Division  of  Electric  Energy 
Systems,  (202)  252-4.563. 

Issued  in  Washington.  DC.  on  .November  2, 
1982. 

foseph  J.  Tribble, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy, 

IFR  Doc   82-30S67  Filed  11-9-82:  8  45  am) 
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Economic  Regulatory  Administration 

Notice  of  Action  on  Consent  Order 
With  the  Southland  Corp. 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Adoption  of  Proposed  Consert 
Order  as  Final. 

SUMMARY.  The  Department  of  Energy 
(UOE)  hereby  gives  the  notice  required 
by  10  CFR  205.199)  that  it  has  adopted 
the  Consent  Order  with  the  Southland 
Corporation  ("Southlitr'i")  executed  on 
July  1. 1982  and  publi.shed  for  comment 
in  47  FR  .316(XJ  on  )uly  21,  1982.  as  a  final 
order  of  DOE.  The  Consent  Order 
resolves  all  issues  of  compliance  with 
the  DOE  Petroleum  Price  and  Allocation 
Regulations  for  the  period  September  1, 
1973  through  January  28, 1981,  Svtuthland 
has  agreed  to  make  payments  totalling 
Sl.193,397. 

As  required  by  the  tpgulations  cited 
above,  DOE  recen  ed  comments  on  the 
Consent  Order  for  a  period  of  not  less 
than  30  days  following  publication  of  the 
notice  cited  above.  Four  comments  were 


received  by  August  20, 1982,  the  thirtieth 
day  following  publication  of  the  notice 
of  the  proposed  Consent  Order.  DOE 
has  considered  all  comments  and 
determined  that  the  Consent  Order 
should  be  made  final  without 
modification.  The  Consent  Order  has 
been  made  effective  as  a  final  order  of 
the  DOE  upon  receipt  by  Southland  of 
notice  to  the  effect  on  September  24, 
1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  Wm,  Adams,  Deputy  Solicitor, 
Economic  Regulatory  Administration. 
Department  of  Energy,  RG-30, 1200 
Pennsylvania  Avenue,  NW„ 
Washington,  D,C.  20461,  Phone:  (202) 
633-9358. 

Copies  of  the  Consent  Order  may  be 
received  free  of  charge  by  written 
request  to:  Southland  Consent  Order 
Request,  Department  of  Energy,  RG-30, 
Room  5146, 1200  Pennsylvania  Avenue. 
NW.,  Washington,  D.C."  20461. 

Copies  may  also  be  obtained  in 
person  at  the  same  address  or  at  the 
Freedom  of  Information  Reading  Room. 
Forrestal  Busing.  1000  Independence 
Avenue,  SW.,  Room  1  E-190, 
Washington,  D.C,  20585,  between  the 
hours  8:00  a.m,-4:00  p,m. 

SUPPLEMENTARY  INFORMATION: 
The  Consent  Order 

On  July  21,  1982,  DOE  published 
notice  in  Federal  Register  at  page  31600 
announcing  the  execution  of  a  proposed 
Consent  Order  between  Southland  and 
DOE.  In  compliance  with  DOE 
Regulations,  that  notice  and  a 
subsequent  press  release  summarized 
the  Consent  Order  and  the  facts  behind 
it.  The  notice  and  press  release  also 
gave  instructions  for  obtaining  copies  of 
the  Consent  Order, 

The  proposed  Consent  Order  can  be 
summarized  as  follows: 

1.  The  Consent  Order  marks  the 
conclusion  of  the  DOE's  audit  of 
compliance  by  Southland  with  the 
Federal  petroleum  price  and  allocaticn 
regulations  for  the  period  September  1. 
1973,  through  January  28. 1981. 

2.  Southland  has  agreed  to  pay 
51,193,397  thirty  (30)  days  after  fhe 
Consent  Order  had  been  made  efi'ectivc. 

3  VViihin  twenty  (20)  days  after  the 
effective  date  of  the  Consent  Order, 
Seuthl^.nd  shall  pay  civil  penalties  in  the 
amount  of  $23,808. 

4.  The  Consent  Order  also  provides 
details  concerning  the  conclusion  of  the 
audit  of  and  procedures  concerning 
enforcement  of  the  provisions  of  the 
Consent  Order  itself.  The  Consent  Order 
provides  that  Southland  has  waived  its 
right  to  an  appeal  or  judicial  review  of 
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the  Consent  Order.  The  Consent  Order 
does  not  constitute  an  admission  by 
Southland  or  a  finding  by  DOE  of  a 
violation  of  any  Federal  petroleum  price 
and  allocation  statutes  or  regulations. 

Comments  Received 

As  noted  above,  DOE  received  a  total 
of  four  comments  on  the  proposed 
Southland  Consent  Order.  Comments 
were  submitted  by  the  States  of  Maine; 
New  York;  California  and  Alabama, 
which  submitted  a  joint  comment;  and 
the  National  Consumer  Law  Center. 
DOE  has  considered  all  comments  and 
determined  that  the  Consent  Order 
should  be  made  final  without 
modification.  The  significant  points 
raised  by  the  comments  are  discussed 
below. 

Several  of  the  comments  stated  that 
payment  to  the  U.S.  Treasury  was 
improper  or  unlawful  and  cited  the 
decision  of  the  Temporary  Emergency 
Court  of  Appeals  (TECA)  in  Citronelie- 
Mobile  Gathering,  Inc.  v.  Edwards,  669 
F.2d  717  (TECAJ 1982).  However, 
Citronelle  is  inapplicable  here. 

In  Citronelle,  TECA  affirmed  a  district 
court  determination  in  a  judicial 
enforcement  action  that  the  seller 
overcharged  customers  in  specific  sales 
of  crude  oil.  TECA  declined  to  permit 
payment  of  adjudicated  overcharges 
directly  into  the  U.S.  Treasury  without 
an  attempt  being  made  first  to  refund 
such  monies  to  the  injured  persons. 
Unlike  Citronelle.  this  is  not  an 
adjudicated  enforcement  case;  and  the 
Consent  Order  here  makes  no  finding  of 
a  violation,  nor'does  Southland  admit  to 
any  violations,  of  DOE  regulations. 
Further,  when  entering  into  negotiated 
settlements,  DOE  attempts,  where 
practicable,  to  provide  remedial  benelits 
to  persons  injured  by  the  consenting 
firm's  alleged  violations.  Here,  however, 
the  issues  resolved  by  this  Consent 
Order  do  not  readily  permit 
identification  of  injured  parties  since 
Southland  marketed  its  gasoline  at  ret,:,! 
in  numerous  states  on  a  cash  basis. 
Under  the  circumstances  of  this  case. 
DOE  is  unable  to  determine  who  may 
have  borne  the  burden  of  the  alleged 
violations. 

Comments  received  from  the  states 
suggested  that  refunds  should  be  made 
to  them  to  fund  various  energy-related 
programs.  While  a  program  of  allocating 
funds  to  states  may  be  appropriate  in 
some  instances,  there  is  no  requirement, 
and  there  should  be  no  expectation,  that 
refunds  be  distributed  to  the  states  in 
every  case.  In  this  case.  DOE  has 
decided  to  exercise  its  discretion  to 
provide  in  the  first  instance  for  a 
payment  to  the  U.S.  Treasury. 


Several  comments  suggested  th.Rt  a 
petition  to  the  Office  of  Hearings  and 
Appeals  (OHA)  under  Subpart  V  of  the 
Regulations  (10  CFR  Part  205,  Subpart  V) 
for  the  implementation  of  special  refund 
procedures  was  mandatory.  Contrary  to 
the  assertions  of  some  commenters,  the 
use  of  Subpart  V  is  not  required  by  the 
Regulations.  The  choice  of  appropriate 
remedies  in  a  particular  Consent  Order 
is  made  on  a  case-by-case  basis  within 
the  framework  of  an  overall  negotiated 
agreement  between  the  DOE  and  the 
consenting  firm.  In  light  of  the  violations 
alleged,  the  parties  agreed  that  payment 
to  the  U.S.  Treasury  is  an  appropriate 
remedy. 

Having  considered  all  comments 
received,  DOE  has  determined  that  the 
proposed  Consent  Order  with  Southland 
should  be  made  final  without 
modification.  The  Consent  Order  was 
made  final  and  effective  upon  receipt  of 
notice  by  Souihland  on  September  24. 
1982. 

ls.sued  m  Washington.  D.C.,  November  1, 

Milton  C.  Lorenz, 

Special  Counsel  Economic  Regulator 
Administration. 

|FR  Doc  82-TO620  Filed  11-9-82:  8:45  amj 
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Federal  Energy  Regulatory 
Commission 

(Docket  No.  ER83-63-000] 

American  Electric  Power  Service 
Corp.;  Notice  of  Filing 

.\nvemhf:r  5,  1982. 

The  filing  Company  submits  the 
following; 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEP)  on 
behalf  of  its  affiliate,  Appalachian 
Flower  rumpany  (.APCO)  tendered  for 
filing  on  October  26.  1S82,  Modification 
No.  19  to  the  Interconnection  Agreement 
between  APCO  and  Virginia  Electric 
and  Power  Company  (VHPCO).  This 
Modification  provides  for  the  sale  bv 
APCO  to  VEPCO  of  600  .MW  of  Oil-" 
Displacement  Capacity  and  Energy  from 
January  1,  1983  to  December  31,  1984. 

AEP  states  that  the  demand  charge  fur 
said  service  will  be  S2. 81 2,500  per 
month. 

AEP  requests  that  the  Commission 
accept  the  Modification  for  filing  on  or 
before  January  1, 1983  as  it  intends  to 
begin  the  sale  of  Oil-Displacement 
Capacity  and  Energy  to  VEPCO  as  of 
that  dale. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commis'iion.  825 
.North  Capitol  Street,  N.E..  Washington, 
DC.  20426.  in  accordance  w-'h  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CP'R  385.211. 
385,214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
22,  1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  av.iil.ible 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

\yv  Doc  82-30824  Filed  11-9-82;  a4S  am| 
BILLING  CODE  S717-01-M 


[Docket  No.  ER82-705-000  1 

Arkansas  Power  &  Light  Co  ;  Notice  of 
Refund  Report 

November  5. 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  October  15, 1982. 
Arkansas  Power  &  Light  Company  filed 
a  refund  report  pursuant  to  the 
Commission's  order  issued  September  3. 
1982, 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
N.E„  Washington,  DC.  20426,  on  or 
before  November  22,  1982.  Comments 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[i'R  Doc.  82-30825  Filed  11-9-82;  8:45  am\ 
BILUN6  CODE  S717-01-W 


[Docket  No,  ER83-62-000I 

lowa-llllnols  Gas  and  Electric  Co., 
Notice  of  Filing 

\uvt-mber  5,  1M82, 

The  filing  Company  submits  the 
following: 

Take  notice  thai  on  October  26,  1982. 
Iowa-Illinois  Gas  and  Electric  Company 
(lowa-lllinois)  tendered  for  filing  3rd 
Revised  Sheet  No,  8  and  2nd  Revised 
Sheet  No  9  to  WES-M  FPC  wholesali' 
Electric  Tariff,  Original  \'olume  .No,  1 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
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Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington 
D.C.  20426,  in  accordance  with  Rules  2H 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
22, 1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb.  . 

Secretary.  I 

(FT»  Doc  84-30826  Filed  n-«-fC,  8  45  dm] 
BtLUNG  CODE  S7U-01-M 


[Docket  No.  ER83-73-0001 

New  England  Power  Co.;  Notice  of 
Filing 

November  4,  1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  October  29.  1982. 
New  England  Power  Company  (NF.P) 
tendered  for  filing  amendments  to  two 
Power  Contracts  between  NEP  and 
Massachusetts  Municipal  Wholesale 
Electric  Company  and  the  Town  of 
Templeton  Municipal  Lighting  Plant.  The 
proposed  effective  date  is  January  1. 
1983. 

NEP  states  that  the  proposed 
amendment  will  increase  the  Rate  for 
the  sale  of  Unit  Power  from  its  coal- 
buming  Salem  Harbor  Units  1,  2,  and  3 
from  a  settlement  level  of  $108.03  per 
kw-yr.  to  $165.47  per  kw-year,  resulting 
in  an  annual  increase  in  capacity 
charges  of  $4,308,000. 

NEP  further  states  that  the  proposed 
Rate  is  predicated  in  part  upon  NEP's 
W-5  filing  made  July  30, 1982.  For  this 
reason,  NEP  requests  waiver  of  certain 
of  the  Commission's  Regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Rules 
211,  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  protests 
should  be  filed  on  or  before  November 
22, 1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  talcen,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  insperion. 
Kenneth  F  Plumb, 
5f.  '■''.'i.'.-v 

|KK  Doc.  82-30827  Filed  11-9-82:  8:45  amj 
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I  Docket  No.  ER83-70-000 1 

Pacific  Gas  and  Electric  Co.;  Notice  of 

Filing 

November  4, 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Pacific  Gas  and 
Electric  Company  (PG&E),  on  October 
29, 1982,  tendered  for  filing  as  an  initial 
rate  schedule  a  September  10,  1982 
Agreement  for  distribution  of  electric 
capacity  and  energy,  commencing  on 
November  1. 1982,  by  PGSE  for 
Calaveras  County  Pubic  Power  Agency 
(Calaveras), 

PG&E  has  requested  a  wniver  of  the 
Commission's  6<Vday  notice  requirement 
in  order  to  provide  service  on  the  date 
requested  by  Calaveras. 

PG&E  states  that  the  Agreement 
provides  that  PG8tF  will  distribute,  to 
Calaveras  member  loads,  energy  that 
has  been  allocated  to  Calaveras  under 
Public  Law  87-874.  by  the  Western  Area 
Power  Administration  from  New 
Melones  Dam. 

PG&E  further  states  that  the  rate  for 
primary  and  secondary  distribution 
shall  be  a  system  average  rate,  with 
reimbursement  of  energy  losses  and  a  1 
mil/kwh  charge  for  supplemental  meter 
reading  and  other  services. 

Copies  of  the  filing  were  served  upon 
Calaveras,  the  Western  Area  Power 
Administration,  and  the  California 
Public  Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
mterven  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214),  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
22,  1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 


intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 

Secretary 

IFK  Dor  m.-MtH2b  Filt-d  ll-9-rt2.  8.45  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  ER83-74-OO0] 

Pacific  Power  A  Light  Co.;  Notice  of 
Filing 

November  4,  1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Pacific  Power  &  Light 
Company  (Pacific)  on  October  29, 1982, 
tendered  for  filing  a  Wholesale  Purchase 
Power  Agreement  (Agreement)  dated 
October  19, 1982  between  Cheyenne 
Light,  Fuel  and  Power  Company 
(Cheyenne)  and  Pacific.  Pacific  states 
that  the  Agreement  provides  for  the 
termination  of  Pacific's  Rate  Schedule 
FPC  No.  108  and  an  increase  in  rates  for 
service  to  Cheyenne.  The  proposed 
change  in  rates  would  increase  revenues 
from  Cheyenne  by  $4,902,729  based  on 
the  12-month  period  ending  December 

31. 1981, 

Pacific  requests  the  Commission  to 
permit  this  rate  schedule  to  become 
effective  January  1, 1983,  which  it  claims 
is  the  date  of  commencement  of  service. 

Copies  of  this  filing  were  supplied  to 
Cheyenne  and  the  Public  Service 
Commission,  the  State  of  Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 

22. 1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc,  82-30629  Filed  n-ft-82:  8:45  ami 
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[Docket  No.  ERSO-313-002] 

Public  Service  Company  of  New 
Mexico;  Notice  of  Compliance  Filing 

November  5,  1982, 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  September  27, 
1982.  Public  Service  Company  of  New 
Mexico  filed  revised  Service  Schedules 
A  and  B  for  service  to  the  City  of  Gallup, 
.New  Mexico.  Such  filing  was  made 
pursuant  to  Opinion  No.  146.  issued 
Septemberl7, 1982. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426,  on  or 
before  November  22, 1982.  Comments 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secrptary. 

|FR  Doc,  82-30830  Filed  U-9-8J,  a,45  am) 
BILLING  CODE  E717-01-M 


(Docket  No.  ER83-72-000I 

Southern  Company  Services,  Inc.; 
Notice  of  Filing 

November  5,  1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Southern  Company 
Services,  Inc.,  on  October  29, 1982, 
tendered  for  filing  on  behalf  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company  and 
Mississippi  Power  Company  (the 
Southern  Companies]  an  initial  contract 
for  economy  energy  transactions 
between  the  Southern  Companies  and 
the  City  of  Tallahassee.  Florida  fCity), 
The  contract  provides  for  economy 
energy  sales  from  the  Southern 
Companies  to  City.  The  service  under 
the  rate  schedule  is  scheduled  to 
commence  on  October  29,  1982.  The 
contract  between  the  Southern 
Companies  and  the  City  makes 
provisions  for  economy  energy 
transactions  from  the  Southern 
Companies  to  the  City  whenever  such 
transactions  would  be  to  the  mutual 
advantage  of  both  parties  to  the 
agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 


D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
22,  1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc   8.;-,ii)631  Filed  11-9-82:  8-45  dm| 
BILLING  CODE  6717-01-M 


[Docket  No.  ER83-69-000] 

Southern  Electric  Generating  Co.; 
Notice  of  Filing 

November  4.  1982. 

The  filing  Cnmp<in\  submits  the 
following: 

Take  notice  that  on  October  29. 1982, 
Southern  Electric  Generating  Company 
(SEGCO)  tendered  for  filing  a  proposed 
amendment  to  its  Power  Contract  with 
Alabama  Power  Company  and  Georgia 
Power  Companv,  which  Contract  is 
designated  SEGCO  Rate  Srhedu'e  FPC 
No.  1. 

SEGCO  states  that  the  amendment  to 
the  Power  Contract  is  necessary  to 
enable  it  to  recover  increa.sed  debt 
expense  related  to  construction 
expenditures,  which  is  not  provided  for 
in  the  the  computation  of  rates  and 
charges  under  the  currenth,-  existing 
contract.  These  expenditures  and 
increased  debt  expense  are  occasioned 
by  the  need  to  refurbish  SEGCO's 
generating  units  to  extend  their  useful 
lives,  and  the  installation  of  certain 
pollution  control  facilities  to  compl;,- 
with  mandatory  state  en\'ironmental  air 
tjudlity  standards. 

Copies  of  the  filing  were  served  upon 
the  affected  companies,  the  Alabama 
Public  Service  Commission  and  the 
Georgia  Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  .N.E,.  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  No\ember 
22.  1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filmg  are  or  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 


|FR  Uoc  82-30632  Filed  11 
BILLING  COOE  6717-01-« 
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(Docket  No.  ER83-64-000J 

Southern  Indiana  Gas  and  Electric  Co.; 
Notice  of  Filing 

November  5. 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  0(  tobcT  2t).  19B2. 
Southern  Indiana  Gas  and  Electric 
Company  (SIG^E)  tendered  for  filing 
proposed  changes  in  its  wholesale 
power  service  Rate  RS  which  is  the 
basis  for  FERC  Rate  Schedule  Nos.  34, 
35,  36  and  37  under  which  it  sells  power 
for  resale  to  rate  revenues  from. 
jurisdictional  sales  and  service  by 
$636,911  based  upon  the  twelve-month 
period  ending  September  30,  1381  The 
increase  is  requested  to  become 
effective  on  April  1, 1983.  SIG&E  realizes 
that  the  effective  date  allows  for  more 
elapsed  time  than  is  set  forth  for  FF:RC     ^ 
action.  The  extended  time  period  was 
agreed  upon  by  the  Company  and  the 
customers  in  order  to  allow  sufficient 
time  for  retail  regulatory  action.  The 
affected  customers  are  the  City  of 
Bonneville,  City  of  Tell  City,  City  of 
Huntingburg.  and  the  Town  of 
Ferdinand.  Indiana. 

Copies  of  the  filing  have  been  served 
upon  the  affected  wholesale  customers 
named  above,  and  upon  the  Public 
Service  Commission  of  Indiana. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211,  and  214  of  the  Com.mission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  22,  1982.  Protests  will  be 
considered  h\'  the  Commission  in 
determining  the  appropnate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb. 

Secretary. 


(FR  Doc.  82-30833  Filed  11-9-82.  845  am 
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(Docket  No.  ER83-68-000] 

Southwestern  Electric  Power  Co.; 
Notice  of  Rling 

November  5.  1982. 

The  filing  company  submits  the 
following: 

Take  notice  that  Southwestern 
Electric  Power  Company  ("SWEPCO") 
on  October  29, 1982,  tendered  for  filing  a 
Contract  for  Electric  Service  between 
SWEPCO  and  Cajun  Electric  Power 
Cooperative,  Inc.  (Cajun).  The  Contract 
for  Electric  Service  provides  for  a 
formulaic  method  of  determining 
periodic  changes  in  rates  and  charges 
applicable  to  services  rendered  Cajun 
by  SWEPCO.  Rates  determined  under 
the  first  application  of  the  Contract  for 
Electric  Service  will  result  in  aggregate 
increased  revenues  from  Cajun  for  the 
12  months  ending  June  30, 1983  of  about 
$1,032,126  or  18.8  percent,  over  rates 
presently  in  effect.  SWEPCO  requests 
that  the  Contract  for  Electric  Service 
and  rates  determined  thereunder  be 
made  effective  as  of  September  1,  1982 
and,  accordingly,  requests  waiver  of  the 
notice  requirements  under  the  Federal 
Power  Act.  Cajun  has  concurred  in  the 
filing  and  the  proposed  effective  date. 

Copies  of  the  filing  have  been  served 
on  Cajun  and  upon  the  Louisiana  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC.  20426,  in  accordance 
with  Rule  214  or  211  of  the  Commission's 
Revised  Rules  of  Practice  and  Procedure 
(18  CFR  385.214  or  385.211).  All  such 


1 


motions  or  protests  should  be  filed  on  or 
before  November  22, 1982.  Protests  will 
be  considered  by  the  Commission  ih 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  82-30834  Filed  11-9-82;  8:45  »m\ 
BILUNO  COOE  8717-01-11 


[Docket  No.  ER83-^7-000] 

West  Texas  Utilities  Co.;  Notice  of 
Filing 

November  4.  1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  October  29,  1982, 
West  Texas  Utilities  Company  (WTU) 
tendered  for  filing  twenty-eight  (28) 
executed  Delivery  Point  and  Service 
Specifications  sheets  providing  for 
changes  in.conditions  of  service  under 
Service  Agreements  between  WTTj  and 
Brazos  F.lectnc  Power  Cooperative, 
Concho  Valley  Electric  Cooperative, 
Dickens  County  Electric  Cooperative, 
Gate  City  Electric  Cooperative, 
Greenbelt  Electric  Cooperative, 
McCulloch  County  Electric  Cooperative. 
Rio  Grande  Electric  Cooperative, 
Southwest  Texas  Electric  Cooperative, 
and  Taylor  Electric  Cooperative, 
executed  under  WTU's  FERC  Electric 
Tariff,  Original  Volume  No.  1.  The 
changes  provide  for  changing  the 
voltage,  the  decrease  or  increase  in 
stated  maximum  contract  demand  at  the 
existing  delivery  point,  adding  a  new 
delivery  point,  and  terminating  existing 
delivery  points. 

Copies  of  this  filing  have  been  sent  to 
the  Public  Utility  Commission  of  Texas 
and  the  affected  full  requirements 
wholesale  customers. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
22. 1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  82-30835  Filed  11-9-82:  8:45  8m| 
BILLINO  COOE  6717-01-M 


[Docket  No.  ER  81-517-000] 

Wisconsin  Electric  Power  Co.;  Notice 
of  Refund  Report 

November  5.  1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  October  27, 1982, 
Wisconsin  Electric  Power  Company 
filed  a  refund  report  pursuant  to  the 
Commission's  letter  of  September  20, 
1982. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426,  on  or 
before  November  22, 1982.  Comments 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  82-30838  Filed  11-9-82:  8  45  im| 
BILUNO  COOE  6717-01-M 
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The  above  notices  of  determination 
were  received  from  the  indicated 
jurisdictional  agencies  by  the  Federal 
Energy  Regulatory  Commission  pursufi->' 
to  the  Natural  Gas  Policy  /\ct  of  iq"fi 
and  18  CFR  274.104.  Negative 
determinations  are  indicated  by  a   1) 
before  the  section  code.  Estimated 
aruiual  production  fPROD)  is  in  miilio' 
cubic  feet  (MMCF).  An  (*)  before  the 
Control  (JD]  number  denotes  additional 
purchasers  listed  at  the  end  of  'he 
notice. 

The  applications  for  determination  ,\^f 
available  for  inspection  except  to  the 
extent  such  material  is  nonfidentia! 


iin(:t  r  18  CFR  275.206.  at  the 
Conirnission's  Division  of  Public 
tnformaSion.  Room  1000,  825  North 
Cipitoi  St..  Washington.  D.C.  Persons 
abifc'ni^  to  any  of  these  detprminntions 
maw  m  rict.firda.nce  vvith  Ifl  CFR  275.203 
and  2^5.204.  file  a  pri^test  with  the 
Commission  withm  fiftcfo  days  after 
piihiicatior  of  notu:*'  m  the  Federal 
Register 

Catt'^ories  within  ^^:^<.h  M(  iP.A  set  tin 
are  indicated  by  the  following  (  odfs 

Section  102-1:  New  OCS  lease 
102-2:  New  well  (2.5  mile  rule) 
102-3:  New  well  (1000  ft  rule) 
102-4:  New  onshore  reservoir 


102-5:  .\'ew  reservoir  on  old  OCS  lease 
Section  107 -DP:  15.000  feet  or  deeper 

■102-GB:  Geopressured  brine 

107-CS:  Coal  seams 

107-DV:  Dcvofiian  shale 

107-PE:  Production  enhancement 

107-TF:  New  tight  formation 

107-RT:  Recomptetinn  tight  forn:,!'ion 
Section  108:  Stripper  well 

108-SA;  Scasorally  affected 

108-EB;  Enhanced  recovery 

108-PB:  Pressure  buildup 
Kefineth  F.  Plumb, 
5(  i  ri'tary 

BILLING  CODE  6717-01-M 
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The  above  notices  of  determination 
were  received  from  the  indicated 
jurisdictional  agencies  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  the  Natural  Gas  Policy  Act  of  19~8 
and  18  CFR  274.104.  Negative 
determinations  are  indicated  by  a  "U' 
before  the  section  code.  Estimated 
annual  production  (PROD)  is  in  milhon 
cubic  fee  (MMCF).  An  (*)  before  the 
Control  (JD)  number  denotes  additioriHl 
purchasers  listed  at  the  end  of  the 
notice. 

The  applications  for  determination  .in 
a\ailable  for  inspection  except  to  the 
ex'ent  such  material  is  confidential 


under  18  CFR  275.206,  at  the 
Commission's  Division  of  Publit: 
Information.  Room  1000,  825  North 
Capitol  St.,  Washington,  D.C.  Persons 

objecting  to  any  of  these  determinations 
may,  in  accordance  with  18  CF'R  2".'^  203 
and  275.204.  file  a  protest  with  the 
Commission  within  fifteen  da\  s  after 
publication  of  notice  in  the  Federal 
Register. 

Categories  within  each  N'GP.A  section 
are  indicated  by  the  foilov\irg  codes: 

Si-(  tion  102-1.  .New  OCS  lease 
102-2:  \ev\  well  (2,5  mile  rule) 
102-3:  .\'ew  well  (ICKiO  ft  rule) 
102-4:  New  onshore  :eservotr 


102-,S  New  reservo:-  en  (ii(j  ()C;S  ie,,si- 
Section  Itr-DP:  1,'^,0(IC  Fee!  or  dcepft 

10~-C'.B:  Cieopressured  i)rine 

107-(;S.  Coel  seams 

10~-D\  ■  Devonian  s.Taic 

10"-PK  Profiuction  enh.mcement 

10"- I>    New  tight  formation 

107-RT  Recompletion  ligh;  'i  m.^iion 
Section  1(*  Stnpper  well 

108-SA   Se:,sonhlIy  affucied 
lOf  '-R   Fnh.-.nred  re(;over> 
1u-  ;'h:   f'T^'-:.:e  luiddup 

Ki-nn,  Ih  ^    f'tumb, 
SfHTelary. 

twa  n,.,   >.f<_ -JO— (•  f, ', ,'  1 1  (ij,;    s4.  ;irn| 
Si,  .  'NG  CODE   6'17-CI-M 
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The  above  notices  of  determination 
were  received  from  the  indicated 
jurisdictional  agencies  by  the  Federal 

Energy  Regulatory  Commission  pursuant 
to  the  Natural  Gas  Pohcy  Act  of  1978 
and  16  CFR  274.104.  Negative 

determinations  are  indicated  by  a  "D" 
before  the  section  code.  Estimated 

annual  production  [PROD]  is  in  million 
cubic  feet  (MMCF).  An  (*)  before  the 

Control  (JD)  number  denotes  additional 
purchasers  listed  at  the  end  of  the 
notice. 

The  applications  for  determination  arf 
ovaiiable  for  inspection  except  to  t!ie 


extent  such  material  is  confidential 
under  18  CFR  275.206,  at  the 
Commission's  Division  of  Public 
Information,  Room  1000.  835  North 
Capitol  St.,  Washington,  D.C.  Persons 
objecting  to  any  of  these  determination.'^ 
may,  in  accordance  with  18  CFR  275,203 
and  275.204,  file  a  protest  with  the 
Com.mission  within  fifteen  days  after 
publication  of  notice  in  the  Federal 
Register. 

Categories  within  each  .\GP.'\  section 
are  indicated  by  the  following  codes; 

Section  102-1;  New  OCS  le;ipe 
102-2;  .N'pw  well  (2.5  mile  rule) 
102-3;  New  well  (1000  ft  rule) 
li'2-4   N'pw  onsho-e  reservoir 


102-5;  New  resenoir  on  old  OCS  i»dse 
Se(  iion  107-DP;  15.000  feet  or  deeper 

10''-CjB;  Geopressured  b'ine 

10"-CB;  Coal  seams 

107-D\':  Devonian  s.hale 

in~-PE.  Produ(;t!on  enhancement 

107-TF;  New  tight  formation 

107-RT;  RecnmpiPtion  tight  formation 
Section  108  Stripper  well 

1()8-SA;  Seasonally  affected 

108-ER;  P'nhanced  recovery 

MH-PB   Pressure  buildup 

Kenneth  V  Plumb, 

Sec:;:.:', 

|FR  Doc  82-30771  Filf^d  11-»-82: 8:45  am| 

BILLING  CODE  5~---ri-U 


-I  U 

<  z 

z  — 

•M  a. 

< 
Z    » 

oJ  si 

^     J 

< 

r  > 

3  O 
a:  re 


%2 


O  -0 

—  X\ 

2     ' 
'J   -T3 

<  o 

X  -o 

Z    I 

■o 

-I 

fl  — 

<  -O 
-J  O 

<  " 


>  /) 

^        u  -^ 

-       o  >- 

M        —  2 

*        ►-  — 

O 

z  z 

-I  < 

^      r  — 


O  >- 

u.  a: 

< 

<  3 


vOl 


50990 


Federal  Register  /  Vol.  47.  No.  218  /  WednesdHy,  November  10,  1962  /  Notices 


X  X  z  z 


CO 

at 


< 

> 
o 

o 

a 
« 

« 

w 
3 
*^ 
(B 


e 
•a 
c 
3 

» 

u 

c 
« 

< 


(B 

c 
o 


■o 

M 


3         M 


»  5  - 

(O  (B 

r»  c  o 

i  1  -. 

>  O  j; 


0) 


<   <  «  < 

'a    A   A    A 

<    <   <    < 

<  JC   :£   X 

B    O    0    fl 

^  1 

^    .U    d    ij 

^  i 

Z  i  «  2 

j»  1 

SI 

<  <  <  < 

J  1 

A    A   A    A 

^  1 

z  s  z  z 

3   1 
V   i 

<  <  <  < 

,    ^  ^  tf  <: 

u 


e  ic  j£  X  jc  < 

Z 
5 

>>>>>> 

4J 

"* 

»4 

A  A   A    A   A  A 

Jl 

a. 

^  u   a  •u  M  M 

< 

X    1    X   1  -B   V 

J 

< 

J 

<£   ^    ^  ^   ^   i£ 

•^ 

^ 

^"ii^ii 

i 

3 

X 

z  z  z  z  z  z 

J 

3 

J    JJ    Mt     11     u    u 

•£  ^  ^  ^  li  >£ 

Z3 
J 

J 


i 

3 
-i 

J 


JJ>i^'^3^V>3AJ>^JOJO^vft/V 


T    t    *    f    *   * 

■0  3>  -n  -n  1  o 


-g      fl  a  o 


rrcrc«ictrxr«rc«ts 

rrrrrtrrrrrtrrrir 
I    I    I    I    I    I        I        I    I    I    I    t    I    I 

AAAAAAy^y)AAA'Ay)A~^-AA 


f*  ^    «H    p-4 


_J 


-^  a  ./> 
<  -I  < 

J   OJ    J 


Ji 

4 


^  .4i  iJ  ,AJ  UJ  -JJ 

-J  -I  _i  -I  -I  -I 

:ii  i  i  QC  X  at 

3  3  3  3  3  3 

Q  21  Q  ^  S  13 

3  3  3  3  3  3 

-«  TC  oi  at  oc  i 

<  4  <  <  <  4 

r  r  r  r  r  r 


■»• 
so* 
»  f1  o 
-n  u^  o  ^ 
<o  o  -o  -< 
o  -«  »  r 
*  of 


a: 

.u  < 

Q  J 
I/) 

I  > 

JJ  3 

ac  •< 

r  jj 


of 

o 


3 


< 


S  < 

*  A 

—  < 

o 


>  >  J 


-«    -NJ     ^     A 
I 

a 


■<  -•  M 
->  •  » 


3  Z 

r  1- 

<  < 

r  X 


z 
>-  3 
<  r 

i:  X 

r 


->  o 

I  It 

i  A 

7- 

Z  u 

J  X 

»i  3 


3  r  I  -■  ^  3 


"J  <  « 


V   O   _) 

o 


z 
z  < 

<    3 

3   O 


<  -<  z 

r  •  -« 

o  "- 

z  -1  z 

-.  _l  OJ 

Z  -I  -J 

z  —  < 

—  I  ■> 


T  t.  — 

-«  3  » 

—  J 

Z  tJ  yi 


-.  —  1-3X1^^3^33 
-;         3    3    u    U  dj 


J   _J    -J   1'   ^   /I  I 


«-  «  t-  -<  •-•  ^ 
-.  ^  -.  X  I 

r  JJ  r  -c  oc  -* 
i  ■!,  *  u  u  • 
II       >-u      xia.a.      *■  -t  >■ 

•  K*»  »       -*  -^  u       in 

<_I_I_(<»Z*  *<'N|< 

^LLjuu       A  'A  ^  a  \u  z 

i-ODD  Z3-U3t1C  iJ 

43.0.0.  Xl-<ac^-h-ij  Z 

i-tlt  X>>--UiJ 

<<<rM3<.iia.a.>iN-''v< 

V  -<  J  -I  OC  N         N 

fM_i«<  33>-rg^M 
.^-4  3        <  <  ^ 
va>-'Xxa.o.v->N 
o  o      o 


2 

Z  3 

o  -<  -o 

i/)  »  z 

z  r 

X  i/>  3 

Cl   Z  -) 


X 


ii  z 

-i    M    <  > 

—  J  I  ^  OJ 

>        aC  Z 

Z  ■<  3  "  .^ 

.u  O  O  <  1- 

3  —  X  ->  ^ 

V  V  V  — 

u  JJ  'jJ  :if 

-I  J  -<  r 

o  o  o  J 

«  «  <  '>j 

►-  ^  ^  a>  ij 


il  V  o 

o 


3 

rg  ^  rg  3  3  3  N  1 


> 

LU  .J 

U  I 

XI  TO 

ac  o 


X   JC    i 

^    JJ    .u 

I    I    I 


•     -O    *     ■- 


3  O    • 


1X33^)03000003 


01 

u 


o 


a  o 

>  > 

«>>>■-•> 
lU  3  3  3  OJ  a 
O    I      I      I    O    I 


*^*^^Ar>^•rl<^aln»^)•n55iLl®al^-^»r"JJl~ 
o3oooo*3ooo3oaeoQtooo*o 


3 
Z 


3 


»   Z   » 

»  a  ♦ 
»  1/1  ♦ 


»  -^  * 

•  r  » 
»  z  » 

»  3  » 

•  -)  » 

•  » 

•  Z  ♦ 

•  a  » 

•  -<  • 

»  <  » 

•  ■£  • 
»  o  » 
»  o.  • 

•  X  • 

•  3  ♦ 

•  u  » 

•  » 

•  •/>  ♦ 

•  •<  » 
»  1/1  • 

•  z  ♦ 

•  «  ♦ 


-^  -*  O  O  *  (J  * 

J'  r  o  o  •  » 

T3  ri  o  o  ♦  v/>  * 

o  o  o  o  »  J  ♦ 

-J  Ni  3  O  »  Z  • 

J^  n  j>  j^  ♦  -•  * 

o  o  o  «  ♦  r  • 

-.4  -4  't  -4  •  f» 

^  j>  iT  '/^  »  Li.  • 

.H-^-^-4»3*  -4^^— *_.-*-4— «.^.^^. 


3  3  3 

O  3  O 

3  3  O 

3  O  O 

O  O  O 


O  3 

O  3 

3  O 

O  o 

O  o 


o  o 
o  o 
o  o 

3  O 

o  o 


o  o 
a  o 

3  o 

3  O 
O  O 


o  o 

o  o 

O  3 

o  o 

o  o 


o  o  o  o 

o  o  o  o 

3  O  O  O 

O  o  o  o 

o  o  o  o 


^J>J^'^'^J■N'^J^"g'^1J'^i^f^'^J 


O  O  3  O 

O  O  O  3 

O  O  O  O 

O  O  O  O 

O  O  O  O 

■rx  f^  rrs  -r^ 

J.  9.  »  > 


O  O 

o  o 

O  3 

o  o 

o  o 

9.  a- 


20    OO^IO'OO-OOOOOO'O'OO 


a  ^  -a  -c  -o  c 


o-  >■ 

fo  ^ 

0.  O  UJ 

at  -n  X 

o  -o  a 

U  i/>  o 

»■  J^ 

z  -< 

O  «  UJ 

M«    -4  O 

z 


3 


-<i  J^  ♦  O 

ro  )<»  r*>  O 

rn  d  'n  o  o 

.<>  J^  .<\  Z  0 

»  *   J-  x  O 

^  U>  i/>  ^ 

^  f^    TO  ^  J\ 

o  o  o  o  -< 

«  -o  «  a  -o 

*4  ^    -H  O  -^ 


-■J 
o 

o  o 

O    I 
-J   CO 

"<  1 
o  ^ 


N  i 


o  -o 
-4  ,r  'A 

O  ivj  -< 
I    O    I 

O    I    > 

»  »  r- 
I   f^    I 

^  ^  ^ 


I 


»  go  o  * 

ir\  iri  «  • 

«  o  «  • 

^  rsi  rg  # 

o  o  o  • 

rT)  fTi  ffi  ♦ 

s  o  00  » 


z  ■► 

iJ  » 

r  • 

»-  » 

X  * 

<  • 

a.  » 

JJ  • 

Q  » 

• 

^  • 

J  » 

3  ♦ 

►-  ♦ 

Z  » 

Hi  • 

^  • 


«  o 

.U  1^ 
lA 
> 
UJ  9- 

« 

O 


*  -t  o- 

O  ifi  -o 

«  T)  aj 

N  ^  'M 

O  3  O 

j^  i/>  i/> 


I 


«   O  -4 

J-  o  IT 
«  «  « 

M  fN  IM 
000 
^  ^  ^ 
40   3)  00 


CO   « 

O  O 

J\  lA 


.r  ■»• 

«  -o 

rg  (M 

o  o 

<e  00 


o  o 

s  a) 

o  o 

>f\  .n 


in  o 

«  « 

rg  iNi 

o  o 

It  m 
00  s 


0  3-  O 
^  J^  O 
»  9  00 
M  fNJ  <M 
000 

g^  iTi  in 


(S    -4  fM 

(^    -t    ■»■ 

•O  -0  « 

^J  rg  M 
000 

(^    (4>    ^ 

oo  o  <o 


o  in 

00  IS 

o  o 

in  j\ 


*  o 
-o  « 

rg  M 
O  O 

00  « 


n  o  m  o 
in  -o  O  r- 
9  3}  O  CO 
rg  rg  M  rg 
0000 
in  g^  in  in 


r-  a>  K  rg 

m  *  .*•  m 

•O  «  «  « 

rg  rg  IM  rg 
0000 

t*\  ^  1^  ffi 

O  9  A  OD 


«  »•  in  r- 
in  in  in  in 


lA  rg 
O 

o 

^  o 
K  rg 


IN  pg  rg 
S  ^  m 


M  CD  o 
9>  «  » 
tf^  m  m 
rg  rg  rg 

e  o  o 

^  f^  ^ 
«  •  <o 


♦  00 
in  g^ 
^•  r» 
rg  rg 
O  O 


Z         3 
<         < 

oe  <M      I 

^  O  111 

<9  II, 

</>  rg  •" 

<o  J 

C*  in 


< 

X 

o 

K  a>  o  vu  «> 
«  r-  o  ►-  ift 
«  r>  o  oe  i« 

rg  og  rg  O  rg 

o  o  o  a  o 

m  m  m  z  m 


r>,rf>.gincDrg>4>4W'« 

O0iAf<^<r4>4>40CS 

ininZ'OKin««\ujin 
rgrg3rgMrgrgrgcerg 
00^03000^0 
#*>  CT  '^  *•>  <*^  ►*  fQ 

111  a  •  •  <j  « 


/^ 


\,#   v^   ^  ^ 

m  fi  Q  ( 
a  a  y  I 


UMI 


Federal  Register  /  Vol.  47.  No.  218  /  Wednesday  November  10,  1982  /  Notices 


50991 


«  < 


n  o 

.Cff-o-».(rf^oc.-ao^ 

•    ■ 

•    •••••••■•• 

e    1 

c  c 

C-irr    ffecra   c  —  r-o 

'_    1 

r>       f.       i\  fv       — 

a    < 

o.    1 

•   ■••••••••••a 


o    er  r-  *  --  f^ 


coT'—.Cfv^-tfOr-u-  f 


Q.erur^-rsK^.jaf- 


r    ^    J- 


> 


o 


1_)  "J 

c  » 


IS  -i 


»  ■x 
>  > 

it  -I  ^  it 

<  < 

M    tj    O     M 

<  u  u  < 

-»  -» 

>  >■ 
ec  a. 

UJ  UJ 

X  a. 
r>4  w  w  oi 
CO  13  u  00 

V.  >-   »-  V 

rii  z  z  rsi 

-.  O  o  — 

>.  X  I  V 

o  o 


IT.  (V    » 


CO  "^  ^  ,o        "^ 

0  <r  -I  IT  IT  z  « 
*-<  .0  <  IT  »r»  o 
r^  •«  i_  IT  tr  X  at 

<k  «  u  »  •»  »  UJ 

O  -I 

1  VI  X  UJ  lU  ^ 

»  a  w  u  «  X 

iLi  K  u  UJ  UJ      a. 

w  «"  1^  Ui  ui  a 

^"  ^  a  a  iu  UJ 

a  X  ( 


o  u 
u  u 


o 

<o  z 
o-  —  ►- 

<0  » 
,0         Ci 

o  oc  a 

U  Uj  UJ 
X  X 

ml   >-   *- 

«  a  o 
u  a.  a. 
u  CQ  ec 


00 

IT       fn  »  rsi 

rg  IT  ^  ,C 

^-  IT  IN    I  • 

•  <M  f-  I 

f^  >»  10  u. 

I   «t  oa  u. 

I  X  ►" 

1/1  wo  O  -J 

Uj  Ui  tn  w  ^- 


:   OD  OC  b~ 

•  rsi  rg  M  r*- 

I  r-*  ^.  .£  ir 


r-«»»^iNj>'r~ 


BL.  a.  a.  ^.  4C  i/>  in 
•"  Ifl  UJ  Q  o 

u.uj«xxujuaa 

UJ  ^  X  3  O  O 

cccLcsvjvjc)Uju.u. 


OL  z  at 

ZZZU;UJ««(KLJ 

il.  X  U  V^  > 
U  U  S.  »  UJ 

a  > 
u  o  X  oe  tt 


i/i  ^  ^ 

Q  Q  O 

a:  o  O 

o  o  o 

u.  o  o 


X  X  X  X  z  z 


III* 

Z  Z  2  Z 

c  o  o  c 

&   &  U^  00 

UJ  UJ  cc  ec 

x  ac  M  M 

«  «  u  u 

VO  */l  t/1  i/? 

UJ  U.  UJ  UJ 

X  Z  Z  X   I 

«  <  «  <  { 

->  -1  ->  -> 


1^  r~  \r 
<y  a  — 

l/"■£*^-^-<r;<r.r*^■►- 
-^w-jajcDoja:  r^  ^  ^  c- 


I     I     I 


r  «   tt  •  • 


I    U 


ocooooocc 


u-zocuooociaoo 

>u.^x£dCJ:x«z^X2 


Z>-DCOCaOQOOCC 
ZZOuOUUUUUl.JLJe. 
CU->->->->-V>->>->->->- 


^ 

^. 

«» 

r— 

o 

<c 

^, 

r- ) 

^- 

>»■ 

.M 

C 

o 

_-. 

_ 

, 

k   } 

f^ 

y 

«l 

^ 

r* 

w~ 

,^ 

..■d 

•M 

u- 

r^ 

f^ 

w 

< 

w~" 

^, 

L«< 

l: 

«t 

1 

« 

— . 

O 

a 

0. 

_ 

J, 

X 

^ 

« 

'', 

fN. 

^ 

m 

* 

."~. 

C,i 

1 

mi 

.J 

K 

^» 

r*- 

v_ 

w 

( 

W 

I 

VI 

« 

«; 

1 

1 

a 

U. 

Uj 

v; 

«j 

K 

Lk. 

£ 

(C 

X 

( 

1 

( 

> 

*,' 

•— 

M- 

a 

c. 

^- 

u. 

<m- 

_^ 

O. 

z 

X 

X 

•■■ 

^ 

Z 

z 

-^ 

w 

* 

« 

c_ 

3 

< 

< 

X 

c 

l; 

o 

i 

z 

,^, 

t . 

z 

X 

u 

w 

io 

tr 

i^ 

\^ 

^r 

4 

u 

*-' 

u. 

te> 

taM 

^ 

^ 

a 

^^ 

^ 

U,' 

M. 

UJ 

>- 

>■ 

L, 

■— 

>- 

(- 

i/i 

C 

*/■ 

> 

^ 

ub. 

V 

te- 

c 

o 

or 

u> 

u. 

o^ 

w 

« 

& 

b. 

^ 

at 

-J 

.Mt 

^ 

ty* 

V" 

^ 

.? 

-J 

X 

X 

^■ 

< 

u. 

u. 

c 

C 

c^ 

c 

< 

C 

::" 

•rf 

z 

X 

X 

X 

r 

X 

X 

^ 

z 

c 

b. 

(SI     I 


1/1  I 

«-) 

UJ 

o 


u 

z 


»">>  —  >>>> 

'  '  a  o  UJ  o  Q  a  Q 


>>>>   >>>>>>>>> 

OQOO    000(300000 
I   I   I  I   I  I   I 


o 
I 


>>>>>>>>   >   >   > 

oooouooo   o   o  a 
I  I  I  I  I  I  I  I    I    I    I 


>  > 

O  Q 
I 


>  >  ■> 

a  o  cj 


>  >  >  > 

□  o  ij  a 


I 


9IJUIIII   iiii   11....... 

UJ^»r-lur*^^•^>.(<^r-r-^•^»mr»^-f-f«t^^.^-^~^-m^-<>1^i.^i^i.fi.rir^r^^.mr~(«^^•mf^ml«^K'^m^^^^«i.r^^^^.^^^. 
flCogocooooooooooooooooooooooooooooooooooooooooooooooooo 


I  o  o  o  u  u 

O  Q  Q  O  O 

o  o  o  S  o 


o   uouououoooouooooouoouoouuouuuoooo 
2   222929229SOOOOOOOOOOOOOOOOOOOOOOO 

SS8888S8S88888S8S88S8S888S88SS88SSS888SS 


o  o  u  o  u  u 

§00000 
o  o  o  o  o 


t_l    W   kJ   <-J    tj 

o  o  o  o  o 
o  o  o  o  o 


88888888888 


^  w  ^  #n  ^ 

W4    «4    ««    *4    aJ 

•e  <c  <  ^  -c 


^  m  ^  U^   f^  IT 

-J  m  m  ^  CI  m 


<*^  ^  ^  tr  rf^ 

-«  ■«  ty  ^ 


0«tC««.£«««<« 


s 

o 


I* 

s 

9>  «>  >  41  -rf 
<0  «      as  oD 

O  O  kU  o  o 

OC  IT  irt  X  IT  IT 
UJ 

M         > 

Z  <«  m  M  X  « 

•"•<■<  O  I"!  N 

M  lO  tf>  3  tfMTl 

rn  N  ^  N  (M 
SQOZ  O  O 

m  tn  UJ  m  iti 
n  «  eo  Y  ■  * 


•*>''#oOcovmo>4rM>'ivcoeoeo<N«co<r» 


o  o  o  o  a  o  o 

If!  lO  IT  IT  ir  Kv  in 


•aw0^^.KKOl'^omom•4fnlrr>om^•O'M^K^-o•>■ 
NNNNNrui^(N<^Nr4(^c\ti^f\(Kl^*iSi5KK^NK^SK^iNRKi€<NKN(?^ri* 

oooooooooooooooooooooooooooooooooooooooo 

lntf^l^lrlr^lrlr^w^lf^tf^l'^lrl/^lrlrlrlnlrtf^lrll^u^l^r^^l^trtf^lrlr^tf^ll>lr>^lrtf^lrlrlrlr^ 


50992 


Federal  Register  /  Vol.  47,  No.  218  /  Wednesday.  November  10,  1982  /  Notices 


>>>>>>>>>>>>>>>>>>>>>>>>>>>>>> 


e  a 

>  > 


>>>>>>>->.V>>>>>>->>>>>->>>- 


V  tr  i^  t^ 
a_  u-  u.   u 

2  Z  X  X 

V  >-   >-    X 

x:  ><  ^  3^ 

U  I-  u  u 

3  r>  =1  :> 

K    H    K    t- 

r  z  ?  2- 


t^  u.   u   u.  u   u> 


U"  t/^  gr 

li~  Lk^  LL 

3  X  X 

>■  >-  > 

^  3C  ^ 

l_)  l_i  1^ 

3  n  r 

>-  >- 

?  2  Z 


>■    V 

3  3 


or  or  or  or 

>  >  >  > 

t-  I-  »-  ^ 

L/*  ir  t/"    t^ 

U.  U.  LI,   U. 

X  I  X  X 

>■>■>-■>■ 

^  5^  3f    Sr 

1-1  U  Iw     l_ 

3  3  3  3 


2  Z  P 

U-   LL    U- 


z  * 


>^  ><  ^  ^ 


*  r- 

^    IT 


j-sf^c^r    ar'^'Qcr' 


xr    .^rcooO^r^rv^aoorfor^T^- 


^  ^  If 

cc  c  a 

or  If   ir 


y  *  z 

u.   u.  u.  u.. 

>f  :i^  ^  ir 

u-  ^  f  B 


.£,  .*  a   ►-   —  flc  c 


"^  If   r-  ec  a 


-C    OC    ff    (^ 


—  C  ^^  o- 

rv.  —  — 


—       o 


_       2* 
c 

>       r 


>v>->->->->->>->->->- 

333333333333 


{J-    \r   1^    \r    ^    yj- 


^'j'\j-\ry/^\r^\f>^\/ 


<<<<<<<<<<i<^<<<«r< 


Ui  U.U.U.U.U.U'U- 


U^^U.U'U.U.U-U^U. 


U.   UJ   U'  U.   UJ 


U.   U-  Of 


>   >    >    >-    V 

3(    If     ^    If     K 

O  O   LJ  l^    o 


>>>yv>->>>>->>->v>->->->-y>->->v>-vv>->->->- 

K^^^^^^^Xlf^^X^^lf>^^^lf^3flf^^V^!lf3fV 

UUi-l-Jl-'UUUU^'UiUOOUOUOUUUl-JUUUUULJUl^ 
333r>3333r333333333333333333333 


^v^^xvv^^^vx        ^^x'k^^^<xs^xifif>f>fir>fififif3£>rv3ficxic>f>f^s^^>f^^^if       c 


~J 


••M 

-C 

1 

m 

m  K 

O          — 

s 

f- 

K- 

\r       "^ 

1 

1 

_l  IT     1 

1 

0> 

r- 

(S, 

m* 

r^ 

^  f*^  f^ 
«  _,  c  - 

PJ 

fv 

c^ 

if> 

*^ 

'g 

c- 

u 

.o  <c 

O  OD 

r^ 

If 

(T 

f^ 

f*v 

r> 

r^ 

If  If  ir 

z 

^-  ^-            f\j  f>j  IT 

art 

-J 

r- 

IT  rv,  — 

I 

c  r^ 

f^ 

If 

If 

«j  — 

J- 

1     •   •    «-    IT    O    — 

--   a- 

.^  ^             f^  r«  r> 

1 

K 

t^ 

—  OC    O' 

f>«  <3- 

(T 

*r 

»^ 

* 

« 

If  — 

^- 

u-  IT  rsj  fsj 

r. 

r-  h-             P^  K  f^        -■ 

•o 

at 

• 

*  -o  « 

at        7 

o 

1 

1 

1 

»  f- 

^«. 

1 

W     CJ       t        ^     1^     ^     m^ 

Z   Z         «  b.   X   )C 

-J  u 

art   -<   in             1       1      -rt            * 
1      1     -•  C   (VJ  IM     1     OC;  _J  — 

pa^-f»^art^-^m^fif,f 

h-  K  X 

1 

a 

1   *  * 

O  « 

r^ 

« 

» 

^ 

o 

X     1 

« 

*r 

—  —   Q.           X    •    « 

» 

f^ 

.*  *  » 

-1 

1     IN   -■ 

«« 

1 

>     1 

f^ 

* 

■c 

/I 

r 

I/l 

o  f*^ 

^, 

.J* 

a.    1   • 

v« 

■o 

wf^m-jri^sfeDu.t-J 

-J  -1 

u. 

>■  "> 

t/"  v»  »/^  ^ 

rg  • 

* 

1 

1 

>£  CC 

(*> 

1 

o 

o 

o 

Z 

•-   <3 

u. 

■c 

f**. 

o  c  o         'o  c 

c  a 

f^ 

««»imjtu.»»jr3«:       )£ 

^  If  1 

Z 

It  »  >f 

i/> 

X  z  Z  ^< 

IXJ  K 

tc 

* 

1C 

a. 

r^ 

(^ 

*« 

■■ 

K   ^ 

^ 

~c 

>f 

u  u  u  oe  a.  u  u 

U  UJ 

-J 

-I  «  *       *    1     1 

It  « 

or 

2 

«<«<?' 

K  «t  a. 

a. 

u<  ^ 

KT 

•  •   (^ 

« 

It 

«J 

^ 

^- 

^ 

►-   • 

« 

u. 

* 

Uj  uj 

i 

X 

(J 

_•->•« 

O    1    o 

o 

X  v/< 

UJ  UJ 
OL  O. 

I/I 

<   ^ 

' 

:< 

9C 

< 

-J 

a  >- 

a 

K 

.J  ^  -1  Z  Z   -J  w 

tf    Q   l» 

^              Z                    IZZZZZ»- 

m 

«  3  ■« 
■^  OC  "1 

w 

OL 

o 

— 

O  U  U   3  3  U  U 

O  a. 

•rt«-»-aasLa.o</)tn 

i/1  V^  X 

O 

u 

u. 

U 

»■    ^    IM    ^ 

v» 

CC  u 

O 

^ 

a. 

a. 

a 

a. 

o. 

«  « 

4/1 

4/> 

X 

W  1-1  l_l  >-  »-  O  O 

u  tc 

UJ 

ujxxauooozooooo^ 

u 

X  X  >  «c 

(/» ^  u 

w 

^ 

a 

01 

K 

a 

a 

UJ 

O  X 

taa 

art 

UJ 

B 

muiUJ^a-OOrtrf-J"-"" 

••  art  U 

a 

< 

u 

^  •- 

— 

X  X 

X 

UJ 

o 

u 

w 

u 

u 

w 

»•   UJ 

.B 

X 

^ 

2   ,£    £    O  U  <C    2 

Z  UJ 

O 

>  >  w  u 

a 

X  a  a.  tn 

^   X  « 

« 

Jl 

CD  CO 

a 

14  i/> 

«J 

^ 

> 

U  VJ  U  X  X  lJ^  in 

m  .J  X 

ZV1U^Zt.>VJU»-         ou 

u  o  « 

X 

eO  OL   B 

^ 

..J  ^ 

^ 

o 

o  o 

o  o 

b- 

u. 

IZZ—  —  OQOO 

UJ  UJ  UJ  <  <  <       z 

z 

oc 

>«.  UJ  x. 

^ 

a> 

K  a  <c  -1 

UJ  <C  LU 

tu 

-i  ^ 

^ 

IN  m 

MM 

MM 

« 

s  z 

^- 

^ 

X 

>c  If  3£  -J  -J  a  a 

ocOJ-)>>--J«««xi«« 

«  «  ec 

UJ 

<M  IC  (SI 

O  O  O  C3 

»-      z 

Z 

•rt 

a 

oc 

a 

a 

cr 

Uj 

Uj 

^-/.(UJUJOOOO 

««uj»/t</i  VI       O 

Z  X  z 

I 

•rt   ^   «rt 

V 

oc 

OL  K  OC  ^ 

i/>  ^  ^ 

^ 

X  X 

X 

V  < 

< 

« 

< 

< 

< 

IT. 

o  o 

n 

o 

n 

U.  U  Z 

IIZZ— «-  —  -»-ixz 

tn 

V  «  "^ 

o 

o      o 

rs* 

U 

k^ 

o 

•  1           •■ 

o      o 

Kr> 

UJ 

> 

UJ          UJ 

>      > 

«w 

> 

>  >  >  » 

>  »  > 

> 

ss 

> 

> 

> 

> 

>  > 

§ 

>  > 

6 

>  >  >  >      >  >  > 

ooo  5      ooo 

>  >  > 

art         art 

•Hi 

oaoaaooQO 

UJ 

Q 

c 

o 

o 

Q  a 

o  o 

o  o  o  ui  «r  UJ 

I.J 

^- 

,!.4.,1.^ 

1    1    1 

fk  ^  ^ 

1 

1    1 

o 

o 

UJ  l« 

1 

r- 

(^ 

1 

1 

1 

irL 

(^ 

r*l 

f*i 

1 

rl-l 

1 

1    1    1   1       '  -i.  ' 

mrLi 

r- 

iL  (VI  UJ 

UJ 

1  o  od^o  o 

1      »4  art  >4   «M  art 

ooo 

w*    w*    m^ 

o 

9* 

o 

«4 

oooeooooooooo 

o 

art 

o 

ooooooooooooooooooooooooooaeoae 

*rtart«rt^*rtart-rtrtrt-rtart*4art«^rtrtrtrt«rtrtrtrtrt«rtartrt««rtart»rt*^-rt            -rt 

ouooouowuuuo 


OWOWOOOOOOUOUOOOUOUOWOOCJOOUOOOUOOOOUO 


S§SSSSSSSSSS  8SSSSSSSSS88SSS3S8SSS8888SSSSSS88S888  1^ 

o  .  8888888SS88S  8888888888S88S88888888888888888888888  t 

Z     I     •n«>tf>MStfNr><t»0>«nart.rt  .rt»999»9V<r•rtart.rt•n)r>m•rtartart•rtart9•i«a«•rt•«««r•^■^«^9M•«•«>rtlrO>  ^ 

I   fiwfr^rtrtr^w-rtart^^ni*!  «nart^arta•artart.rt^«m«»>f^(nm^»^«»>mmmart^^a^•>^»a,«^^>•>•>"rt^■^•^-^*"rt  o 

n>      I     w4«rt«rt»rtrtrt««art«rtartrt«artart  artartartrtrt-rtrt4artartartartartartpaartartartartartrta4a4QO^««Op4rt4"4«rt^OOOOart.^  art 

<      I     artartartartartartM«artrt4<«4artart  artf^a^««artarta4^artartartartart««H4artartart«rtrt4«rt«rtrtrtartrtrt«rt«4iM«rt«4rtrt^vrtw4^«4*rt  art 


■*    ■*   ± 


o 


O  O  O  (M  art  1^ 


o      p 


8    8 


•1 1 


I  fia  0>  X  •«  I 

J  Z  Z  1^  {^  C  1^  t_  

ooboboeoooob  dbbbbedbeodbooebooabbeeoeeeeeeebeeoee^oz 


Soeoe 
(w  w  iw  ^ 


IT  ir  ]C  ^>  4  o 
M  •nc>  •%  #  »> 

eeeeeo 


S9iiSt :!;:?;:!  g:88SS6S<S:::i9SKSS2SS;:9Sf«6:S9::ll!aS 


'f 


^8 

T 


UMI 


*" 

_ 

Federal  Register  /  Vol.  47,  No.  218  /  Wednesday. 

November  10. 

1982  /  .NJolicPS 

50993 

; 

ft.      «  « 
►-       s  a 

7- 

<  < 
O  O 

•        • 

c  c  c  c 

C          l^  t^ 

<!<<<:<:<:<•«; 

(.  L.;  vj  o 

Uj           <    « 

aQcaaaoraa 

c  c 

^   2 

►—  cc 

<■      1     tr  i/-   V  w> 

>-       o  o 

^^r'n;:?^^ 

U.    ^' 

u   a 

«    1 

u     !<:«<:<: 

<-          <r   * 

<'«■«    <:<*■<?<• 

c-     (    O  O  t^  O 

U-          —  •— 

^z^zz-zr? 

~  iz' 

QC    IT 

,- 

c   a: 

w  c 

c  c 

' 

C        (      ^-    fc-    h-    fc_ 

<r          ^    — 

L.       w. 

o 

o     1    o   ff  er  cr 

X            _l    _i 

h>    ^ 

^ 

-~    1    a  o   c   Q 

i^        (_  t_ 

UjUJU.U-U.LiJU.Lk^ 

a   Q 

<    <r 

a.  rvj 

u. 

c-    1    c  L  c  r 

»-         u.  1- 

cocccccc 

*-  »- 

2-    ir 

c:  — 

t" 

o  o  o  o 

o        u"    tr 

or'iTCKcrr-c 

r    o 

C     O 

^. 

r 

C      1    r-    r.   r,  fs 
c  ■  » 

U    u-           ~ 

•     • 
^    0 

*r  o 

•  *^ 
—  a 
»/  u. 

^  ^^ 

X 
^  a 

UJ  Uj 

- 

Q 

U    i.^          u 

j^    1," 

> 
a  * 

- 

' 

f-- 

k-  »-  I-  »- 
tr  u'  !/■  ci'j 

>-  >       >■  >  > 

<  c 

UJ  oc 

2" 

L- 

Li.     U.    U-     LLj 

:;^    >    I  a  :»  3 

7-   ? 

Z  2       7  7  ■z 

u~  u 

i* 

' 

v/"           »-   »- 

Cj  (L   —  C   C   O  _i 

a  ol 

— 

«-  i  _/  _j  _j  _i 

u-         X   Z 

U   i.^    U-   c    v_j   U   UJ 

•—  w-i 

C  C- 

»-  a. 

tr 

»  1  _  _j  —  _i 

1         V>  \-; 

w                     •-• 

l/l 

X    I 

<  c 

> 

C      1     I    I    I    I 

Uj  U..    U.    Uj   U-i   Ui  u. 

X   — f 

^/■   u" 

X 

' 

-J    1 

^       <  « 

>-J-J>_J_J_iy 

•-  c 

u.   u_ 

C  ■" 

u^     1    x-  ^   ^    >f 

c       CO. 

«i/1t/^«v*ij^tn<t 

a  c 

^    X 

u-  <; 

—  1  <  «J  «  < 

"-    1    c  c  c  o 

>       a.  a. 

a;u..u..a:a-u.   uja 

O   _j  _i  t--    ^   _j   _j  o 

io 

w                        « 

*                        -• 
*>                        * 

z  - 

—  ^ 

<  < 

^  > 

Z     • 

T  O 

h-                       « 

<^                        • 

« 

U^    LkJ 

-• 

2                       » 

♦                        It- 

• 

H-   -^ 

Uj                            « 

•                        • 

» 

U. 

r                • 

*                        * 

« 

-J   (J 

.2         rg          . 
tr  —  •        « 

3        : 

« 

<  Z 

z  — 

1 

u^  *             ■• 

■•        » 

A 

C  tt 

~                  >        o        • 

•        * 

* 

•-  a 

<M 

•              a  i^'  <       ♦ 

•        • 

* 

^'     L^ 

1 

• 

O  a              « 

•        « 

• 

< 

1 

V                     —  r^        « 

«        * 

« 

% 

f"        _j  r^ 

^                     »jn  l^  O         ♦ 

*        * 

*■■     — , 

■ 

«        _>  «t  > 

>•           > 

—                           I   —         • 

*  fc-      • 

*     > 

^ 

(-)        X 

X               X 

^                     =>               .-  * 

•  z.            « 

♦  z 

f     "" 

- 

Z  -t  IX  O 

t -3                       -  t-  »  i 

«                      « 

■^ 

- 

«        tr  u  •■ 

(\j   ••   aprt  rsj   n 

X          -   -     1     _l  «          • 

•    •-  ^        • 

•    •« 

^ 

•,' 

I   2  «         « 

*—  -<•          U-OiC* 

*   <  «■•        « 

#    < 

X   > 

/ 

'i 

O   O  O   W  -1 

-»            ->"a  •  •       i/i  I  «  a.  « 

•    ~?    1    ^-   • 

•    "1 

■-  t/1        ^ 

V)        wi  wo 

u            >  s  u  ^  u  • 

•            -^  fS(    • 

♦ 

ex  2 

^    1    «"  3  -»  O 

K          <X  K 

ZZ«"->-«CU.« 

•       »   1   « 

•           .M  rv 

u. 

X'  1        u       u 

M«                 •«■     MM 

OOOOCUjmuju.   * 

*             f\  • 

*              lit    4K 

<    1    *  a  h- 

il>            Urf   Urf 

OLXXU^X*** 

•        ^  «  • 

Mw    QC 

^1         Ud  OL  ^  r\ 

t^  —  —                  1    u  «    ♦ 

«    fNi   ^           w 

w     Cw    ^     ^ 

a.  (^ 

(    Lu  u.  Ubi  cj  n 

a>             ■ 

u.uo>-oouaj* 

*    o  cc  U^  • 

♦     CD   Q    — 

4  Ck 

-J|U          IE^«S.ZVClOV 

u.           o  -1  -1           • 

<««ZUJUJlrtO.» 

«-    V  UJ  ^   « 

^     ^    »~    ^ 

— J    1    M  a.  Q^  Q^  rg 

lu  «M  (r  ec  i\ 

•    fNI  o   «    • 

*    '  K-    cc 

fcT 

U^     1     -J          LU   O  "^ 

lU   ><   «    «    M 

a           <  —  >-           • 

*    -ri   UJ  ^    «     Z 

*    ■**  o  < 

ifc,;  dD 

Jt    1    «  U  I  2  V 

>£  ^  X  2  V 

OSUU2ZZ3X* 

♦   "s  u.  >^  •   o 

•  ^  u  i: 

>—  f%, 

o 

o            O 

f-4                      >M 

• 
* 

•  o            •  — 

•  —           •  >- 

•  o 

•  — 

UJ 

-  1 

• 

•               »  < 

« 

Z    - 

s        ° 

« 

•                •  > 

♦ 

O   05 

o          o 

* 

*  a            *  UJ 

<  o 

X  C 

1/9                                   uj 

UJ                 ill 

• 

*    UJ                  •     (^ 

*      U4 

^ 

> 

>           > 

• 

•  >           •  z 

*   > 

z   r 

' 

•^  !                   ** 

*^               ** 

♦  z 

•  —          »  o 

•    "^  u.   u. 

O  '^ 

^    1                                 u 

Ul                 Ui 

•  u 

•     UJ                    •     l_J 

«    Uj  ^  ^1 

m 

O    1     CO  O  00  O  UJ 

n>  UJ  CO  OD  0. 

cococoaDaocoQcs*  h- 

♦  u           • 

♦  UJ  m  ^  •   ^ 

♦    O    t      1 

••     UJ   N-    ^o 

UJ    <# 

Lj  1   oooooeoQcooaeoooooooo*< 

♦  at  o  o  ♦  < 

#   QC  o  o 

CO  iM 

Kn      t      )-4    04    «4    o^ 

^4           m*   m^ 

•       ^  -1  •  >- 

*                -*     -K 

<    'V^ 

n    1 

•  at 

*                •  z 

* 

w  O 

i— J    1 

•     UJ 

♦                       •    Uj 

♦ 

»-  h> 

*                         i       ' 

^  O  —  W 

o      u  u 

•                     *    X 

• 

> 

^ 

in  rst  ^"  rg 
tr  IT  psi  o 

§  §g 

§§§§§888:S 

♦         f  f^  •   O 

41 

= , ssas 

8     38 

88888888:.^ 

•           fSl  CM   •    > 

#        ^  PN. 

1^ 

^ 

2    I    h.  K  ^  ^ 

•^     w  ^ 

»4«4«ri.i4.^«^««^«  < 

♦         r^  (^  ♦    Z 

•        f*^  r*^ 

i/) 

1  o  o  o  o 

m       tf\  i»\ 

^mmrgmmf«^fN*  O 

*          00  QD  #    UJ 

«        1        M«     «■«     *4     OT4 

a   1   «  «  4  « 

•e      <o  <o 

-0<e«<0«<C<C'«»M 

•  o  o  • 

•  in  IT*    u. 

♦       o  o 

^5 

«      1      •«    ^    M    .M 

-S-- 

•          IM  M  #    O 

♦          *^  f•^ 

^  w 

•    W 

•             • 

* 

o 

M 

•            ♦  E 

* 
• 

'5 

< 

• 

•  O             •  lu 

*  a 

</l  X 

iA 

•  u. 

•  u  o  •<  •  z 

*  oe 

>-  >A 

•  o  •       -a  -a  *  ¥• 

:8 

z  •• 

\ 

*4 

• 

>»  Urf 

O                                          1 

f•^  fsi  «4  o 
_    1   9>  9>  9>  ^ 

m  w  «  « 

•  O    1     1    •  < 

•  ••  ^  -<  •  a. 

« 
•  > 

31 

C                                               j 

61  KfiJftR 

N  3  <s  <Q  o 

RNiMfMraNr^rd*  o 

:5?Tf ^ 

:»<^ip 

et 

^ 

1  o  o  o  o 

o      oouoooooooo*e 

•  iC  rg  rsi  « 

*    UJ  9*  9* 

^ 

«5                                          t 

<         lfM/N«NtfNWW>V»iri#> 

•  O  -4  ^4  *  V 

•  Z  m  m 

<  3 

OJ 

^   t                        X 

i          i 

•  < 

:i!     :s 

:* 

4  i/^ 

o 

«  |<^  «  m 

J£«!R:*- 

•  W  m  < 

•  (^  ir  IT 

"=,- 

u 
o 

s 

;Q;$ieiei)CXiQ!Qfi 

;$  ;$  ;$  iQ  ;$  IS  « ;S :  S  s  y.  £  £  s  2 

e!t^« 

itl^ 

z 

-J 

' 

O 

ssss5S5SS2Ssssssss:*:^ss:' 

•  u  m  X 

S5 

-J 

n      ,...^ 

"f-T 

•••••••-f 

ty"":»:r-* 

98 

* 

♦ 

« 

■* 

50994 


Federal  Register  /  Vol.  47,  No.  218  /  Wednesday.  November  10,  1982  /  Notices 


The  above  notices  of  determination 
were  received  from  the  indicated 
jurisdictional  agencies  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  the  Natural  Gas  Policy  Act  of  1978 
and  18  CFR  274.104.  Negative 
determinations  are  indicated  by  a  "D" 
before  the  section  code.  Estimated 
annual  production  (PROD)  is  in  million 
cubic  feet  (MMCF].  An  (*)  before  the 
Control  (JD)  number  denotes  additional 
purchasers  listed  at  the  end  of  the 
notice. 

The  applications  for  determination  are 
available  for  inspection  except  to  the 
extent  such  material  is  confidential 
under  18  CFR  275.206.  at  the 
Commission's  Division  of  Public 
Information,  Room  1000,  825  North 
Capitol  St.,  Washington,  D.C.  Persons 
objecting  to  any  of  these  determinations 
may.  in  accordance  with  18  CFR  275.203 
and  275.204,  file  a  protest  with  the 
Commission  within  fifteen  days  after 
publication  of  notice  in  the  Federal 
Register. 

Categories  within  each  NCP.A  section 


are  indicated  by  the  following  codes: 

Section  102-1.  New  OCS  lease 
102-2:  New  well  (2.5  mile  rule) 
102-3:  New  well  (1.000  ft  rule) 
102-4:  New  onshore  re.servoir 
102-5:  New  reservoir  on  old  OCS  lense 

Section  107-DP:  15.000  feet  or  deeper 
107-CB:  Geopressured  brine 
107-CS:  Coal  seams 
107-DV:  Devonian  shale 
107-PE:  Production  enhancement 
107-TF:  .New  tisht  formation 
107-RT:  Recompletion  ti«ht  formation 

Section  108  Stripper  well 
108-SA:  Seasonally  affected 
108-F.R   Enhanced  recovery 
108-PB  Pressure  buildup 

Kenneth  F.  Plumb. 

St'crptar\- 

F'R  D.ir   ')2-)0":  Filpri  U-'MU  8:45  ami 
BILLING  CODE  6717-01-M 


Notice  of  Cases  Filed;  Week  of 
October  15  ttirough  October  22,  1982 

Office  of  IHearings  and  Appeals 

Uurina  the  week  of  October  15 


through  October  22, 1982,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  Submissions 
inadvertently  omitted  from  earlier  lists 
have  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be    . 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  appfjication  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  tl;e  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20461. 
November  2,  1982. 
George  b.  Breznay, 
Director,  Office  of  Hearinss  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  OctoOet  ;5  'htougn  Octooef  22.  19821 


Date 


Name  afxj  location  ot  applicant 


Case  No 


Sept  1.  1982. 


Office  of  Special  Coon4e4  GuH  Oil  CoT'O'attor,   Aas^'ng. 
ton.  DC 


Oct-  15,  1982  Amencan  Satellite  Company   Rockville   Marvland.. 


Oct   18    1982 


Oct   19   1982 


Oct   19    '982 


Ben  Snime*.  5a"  Francisco  CaitiO''nia 


I 


Oct   18,  1982        .'  FASGO,  Incofporated  Wasnmgion,  OC „ 


HH2-0103 


HFA-0090.. 


HRH-0013  ana  HPD-OC93 


HRO-0085  ana  t^RM-0085 


Type  ot  submission 


Cfown  Central  Petroie^jm  CorpofatO"   3a'T:rvore   Maryland       HRZ-0102....,., 


Associated  Service  Co.'PO'atJon    odia'^apcMs    '^•nia-a 


HEE-0046.. 


Inteflocutory  Ordef  If  granted  Pursuant  to  ttie  January  21,  1982  (Case  No  HRD- 
00031  and  the  March  5.  1982  (Case  No  HRX-00151  Decision  and  Orders 
issued  to  the  Office  of  Special  Counsel,  Gulf  Oil  Corporation  would  be 
compelled  to  produce  certain  documents. 

Appeal  of  an  Information  Request  Denial  If  granted:  The  DOE  wouk)  provide 
AmerKan  Satellita  Company  an  opportunity  to  review  certain  IX)E  documents 
relating  to  a  contract  proposal  of  the  firm  prior  to  release  to  other  parties 

Request  for  Evidentiary  Heanng  and  Motion  for  Oscovery  If  granted  Discovery 
would  be  granted  and  an  evidentiary  tieanng  would  be  convened  in  connection 
with  the  Statement  of  Objections  submitted  by  Ben  Shimek  in  response  to  the 
Proposed  Remedial  Orders  (Case  Nos,  BRO-U17-BRO-1422)  issued  to  Ben 
Shimeti  ' 

Motion  tor  Discovery  and  Request  for  Evidentiary  Heanng.  II  granted  Discovery 
would  be  granted  and  an  evidentiary  heanng  would  be  convened  in  connection 
wrtt;  the  Statement  of  Objections  submitted  by  FASGO.  Inc  in  response  to  the 
June  2.  1982.  Proposed  Remedial  Order  (Case  No  HRO-0073)  issued  to 
FASGO,  Inc, 

Interlocutory  Oder  If  granted  A  Proposed  Remedial  Order  issued  to  Crown 
Central   Petroleum  Corporation   (Case   No,   HRO-0072)   would   be   dismissed 

Exception  to  the  Reporting  Requirements  If  granted:  Associated  Service  Corpo- 
ration would  not  be  required  to  file  lorm  EIA-9A  "No  2  Distillate  Pnce 
Monitonng  Report  ' 


Refund  Applications  Received 

[Wee*  D'  Dc'ober  i5  to  October  22,  19821 


Data 


Name  of  Refund  Proceeding /Name  of  Refund  Applicant 


Caae  No 


Oct  7   1982  ... 
Oct   19.  1982   . 


Vickers  Oil  Cor^ipar^  McPherson  Dii  Company  . 
Tenneco  Oi*  Company  Alfred  Fnedman    


RLl-373 
RF7-103 


|FR  Doc    82-30822  Filed  ;i-9-82    8  45  im] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

I  OPTS- 140023  PH-FRC  2240-21 

JRB  Associates,  Inc.;  Transfer  of  Data 
to  Contractor 

agency:  Environmental  Prrrtection 
.Agency  (EP.A). 
action:  Notice. 

summary:  EPA  will  transfer  to  its 
contractor,  JRB  Associates  Inc.  (JRB).  of 
.McLean.  Virginia,  information  which 
has  been  or  will  be  submitted  by 
manufacturers  and  importers  under 
sections  4,  5,  and  8  of  the  Toxic 
Substances  Control  Act  (TSCA).  Some 
of  the  information  may  be  claimed 
confidential.  JRB  will  review  this 
mformation  to  assist  EPA  to  develop 
alternative  approaches  to  its  design  of 
industry  reporting  and  recordkeeping 
rules  and  to  provide  analyses  of 
alternatives  for  reducing  reporting 
burdens. 

date:  The  transfer  of  data  submitted  to 
EP.-X  and  claimed  to  be  confidential  will 
occur  no  sooner  than  10  working  days 
after  publication  of  this  notice  in  the 
Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  G.  Bannerman,  Acting  Director. 
Industry  Assistance  Office  (TS-799), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm 
E-511,  401  M  St.,  SW,  Washington.  D.C. 
20460,  Toll-free:  (800-424-9065),  In 
Washington,  D.C:  (554-1404).  Outside 
the  USA:  ((Operator  202-554-1404). 
SUPPLEMENTARY  INFORMATION:  Under 
TSCA,  EPA  is  authorized  to  regulate 
chemical  substances  and  mixtures 
which  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment,  and 
to  take  action  with  respect  to  chemical 
substances  and  mixtures  that  are 
imminent  hazards.  EPA  is  also  charged 
with  exercising  its  authority  in  such  a 
manner  as  not  to  impede  unduly  or 
create  unnecessary  economic  barriers  to 
technological  innovation,  while  fulfilling 
its  primary  purpose  of  assuring  against 
unreasonable  risk. 

Toward  carrying  out  this  dual 
responsibility,  EPA  is  reviewing  and 
analyzing  its  approach  to  design  of 
reporting  and  recordkeeping  rules  and 
regulations  under  TSCA.  To  accomplish 
this,  EPA  has  contracted  with  JRB,  of 
McLean,  Virginia  (Contract  No.  68-01- 
6709),  to  assist  it  in  analyzing 
alternatives  for  responsibly  reducing 
reporting  burdens  on  industry. 

Under  40  CFR  2.306(il..EPA  has 
determined  that  it  may  need  to  cSacIose 
confidential  business  information  to 


JRB.  Under  the  terms  of  the  contract, 
EPA  will  fjTOvide  fRB  witfi  information 
submitted  to  the  Inventory  of  Chemical 
Substances  under  section  8(b)  of  TSCA 

This  information  may  include  the 
identity  of  chemical  manufacturers,  the 
chemicals  produced  by  these 
manufacturers,  and  the  volumes  of  the 
chemicals  produced.  In  addition.  EP.A 
may  provide  JRB  writh  similar 
information  on  chemical  substances 
obtained  from  test  data  submitted  undpr 
section  4,  premannfacture  notues 
submitted  under  section  5(a).  health  and 
safety  studies  submitted  under  section 
8(d).  or  from  submissions  under  prrsent 
and  future  section  8(a)  rules. 

Under  the  EPA  Contractor 
Requirements  for  the  Control  and 
Security  of  TSCA  Confidential  Business 
Information  Security  Manual.  JRB  has 
been  authorized  to  have  acctiss  to  this 
information.  EPA  has  approvnd  JRB's 
security  plan  and  has  condiK.ted  the 
required  mspection  of  the  JRB  facilities 
and  found  them  to  be  in  compliance 
with  the  provisions  of  the  manual. 

Since  JRB  will  review  information 
claimed  to  be  confidential,  EP,'\  is 
publishing  this  notice  to  inform  all 
submitters  of  PM.Ns,  section  4  test  data, 
inventory  data  under  section  8|b),  and 
section  8(a)  information,  that  JRB  will 
have  access  to  confidential  business 
information  from  EPA.  After  completing 
the  industry  reporting  and 
recordkeeping  rules  analyses.  |RB  will 
return  all  confidential  business 
information  to  EPA. 

JRB  personnel  will  be  required  to  sign 
a  nondisclosure  agreement  before  they 
are  permitted  access  to  such 
information.  JRB  is  required  to  treat  all 
confidential  business  information  in 
accordance  with  the  requirements  of  !ho 
TSCA  Confidential  Business  Information 
Security  Manual  and  the  Contractor 
Requirements  for  the  Control  and 
Security  of  TSCA  Confidential  Business 
Information  Manual. 

Ddted:  October  27.  1^82. 
Don  R.  Clay, 
Director.  Office  of  Toxn  Substances. 

FR  l)(ir   aj-.-Kl.r.H  Filcii  119-82  8-45  am| 
BILLING  CODE  6S6O-S0-M 

IPP  1G2517/T393;  PH-FRL  2242-6  ) 

(Z)-1 1-HexadecenaI;  Extension  of  an 
Exemption  From  Requirement  of  a     , 
Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  extended  the 
temporary  exemption  from  the 


\ 


requirement  of  a  tolerance  for  rps!ii:]ps 
of  the  artichoke  piume  moth  phernmoni' 
lZ)-n-hexadecenal  in  or  on  the  raw 
.jgricultural  commodity  artichokes. 
DATE:  This  temporary  exemption  from 
the  requirement  of  a  tolerance  expires 
Inly  :6.  1983. 

FOR  FURTHER  INFORMATION  CONTACT: 

PrarLklin  Cee.  Product  Marwiger  |P\1)  17. 
Registration  Division  (TS-767(]!,  Oflicp 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  Rm.  207.  CM=2, 1921 
Jefferson  Davis  Highway,  Arhngton.  VA 
22202.  (703-557-2690). 

SUPPLEMENTARY  INFORMATION:  KPA 

issued  a  ncjtice  that  was  published  in  the 
Federal  Register  of  October  20. 1981  (46 
FR  51470)  that  a  temporary  exemption 
from  the  requirement  of  a  tolerance  had 
been  established  for  residues  of  the 
artichoke  plume  moth  pheromone  (Z)- 
1 1-hexadecenal  when  used  as  a 
pheromone  on  the  raw  agricultural 
commodity  artichokes.  This  exemption 
from  the  requirement  of  a  tolerance  was 
established  in  response  to  pesticide 
petition  (PP  1G2517),  submitted  by 
Health-Chemical  Corporation,  Hereon 
Division,  1107  Broadway,  New  York.  NY 
10010. 

The  company  has  requested  a  one- 
year  extension  of  the  temporary 
tolerance  to  permit  the  continued 
marketing  of  the  above  raw  agricultural 
commodity  when  treated  in  accordance 
with  the  provisions  of  experimental  use 
permit  8730-EUP-ll  which  is  being 
extended  under  the  Federal  Insecticide, 
Fungicit^.  and  Rodenticide  Act  (FIFRA) 
as  amended,  (92  Stat.  819;  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
reieMtnt  material  were  evaluated,  and  it 
was  determined  that  the  exemption  from 
the  requirement  of  a  tolerance  will 
protect  the  public  health.  Therefore,  the 
temporary  exemption  from  the 
requirem.ent  of  a  tolerance  has  been 
extended  on  the  condition  that  the 
pesticide  be  used  in  accordance  with  the 
experimental  use  permit  and  with-the 
following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  qucihtity  authorized  by  the 
experimental  use  permit. 

2.  Ilealth-Chem  Corp.  must 
immediately  notify  the  EP,^  oi  an> 
findings  from  the  experimental  use  thai 
have  a  bearing  on  safety.  The  company 
must  als(j  keep  records  of  production, 
distribution,  and  performance  and  on 
rpquest  make  the  records  available  to 
din  authorized  officer  or  employee  or 
the  EPA  or  the  Food  and  Drug 
Administration. 

This  temporary  exemption  from  the 
requirement  of  a  tiilerance  expires  July 


^ 
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26, 1983.  Residues  remaining  in  or  on  the 
raw  agricultural  commodity  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
exemption  from  the  requirement  of  a 
tolerance.  This  temporary  exemption 
from  the  requirement  of  a  tolerance  may 
be  revoked  if  the  experimental  use 
permit  is  revoked  or  if  any  experience  or 
scientific  data  with  this  pesticide 
indicate  that  such  revocation  is 
necessary  to  protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534,  94  Stat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 
(Sec.  408(jl.  68  Stat.  516,  (21  U.S.C.  346a(j))) 

Dated:  November  3,  1982. 
Douglas  D.  Campt, 

Director.  Registration  Di  vision,  Office  of 
Pesticide  Programs. 

|FR  Doc.  82-30886  Filed  11-9-82;  8:45  8m| 
BILUNG  COOe  S5W-50-4I 

FEDERAL  COMMUNICATIONS 
COMMISSION 

(FCC  82-452;  File  No.  26006-CL-P-<17)-82; 
CC  Docket  No.  82-721,  et  al.) 

Advance  Mobile  Phone  Service,  inc.  et 
al;  Memorandum  Opinion  and  Order 
Granting  Application  and  Designating 
Applications  for  Hearing 

Adopted:  October  21,  1982. 

Released:  November  1,  19^2. 

In  re  application  of  Advanced  Mobile 
Phone  Service,  Inc.,  for  a  construction 
permit  to  establish  a  cellular  system 
operating  on  frequency  Block  B  in  the 
Domestic  Public  Cellular  Radio 
Telecommunications  Service  to  serve 
the  Chicago,  Illinois,  modified  Standard 
Metropolitan  Statistical  Area,  File  No. 
26006-CL-P-(17)-82;  and  In  re 
applications  of  Rogers  Radiocall,  Inc. 
and  Cellular  Mobile  Systems  of  Illinois, 
Inc.  for  a  construction  permit  to 
establish  a  cellular  system  operating  on 
frequency  Block  A  in  the  Domestic 
Public  Cellular  Radio 
Telecommunications  Service  to  serve 
the  Chicago.  Illinois,  modified  Standard 


Metropolitan  Statistical  Area,  CC 
Docket  No.  82-721,  File  No.  26040-CL-P- 
(18)  File  No.  26181-CL-P-(34)-82, 
designation  of  applications  for 
consolidated  hearing  on  stated  issues. 

1.  Presently  before  the  Commission 
are  the  captioned  applications  of  Rogers 
Radiocall,  Inc.  (Rogers),  Cellular  Mobile 
Systems  of  Illinois,  Inc.  (CMS)  and 
Advanced  Mobile  Phone  Service,  Inc. 
(AMPS).  AMPS.  CMS  and  Rogers 
propose  to  construct  cellular  systems  to 
serve  the  Chicago,  Illinois,  Standard 
Metropolitan  Statistical  Area  (SMSA).' 
CMS  and  Rogers  filed  Petitions  to  Deny 
each  other's  applications.  No  petitions 
to  deny  were  filed  against  the  AMPS 
application.' Responsive  pleadings  were 
filed. 

2.  Because  we  find  that  the  public 
interest  would  be  served  thereby,  we 
are  granting  the  AMPS  application.' As 
discussed  below,  we  find  that  the 
Rogers  and  CMS  petitions  fail  to  raise 
any  substantial  and  material  issues 
requiring  designation  for  hearing. 
However,  the  CMS  and  Rogers 
applications  are  electrically  mutually 
exclusive,  and  accordingly,  we  are 
designating  those  applications  for  a 
comparative  hearing  in  accordance  with 
the  Commission's  Report  and  Order  in 
CC  Docket  No.  79-318,  86  FCC  2d  469 
(1981).  modified.  Memorandum  Opinion 
cr.d  Order  on  Reconsideration,  89  FCC 
2d  58  (1982),  and  further  modified 
Memorandum  Opinion  and  Order  on 
Further  Reconsideration,  90  FCC  2d  571 
(1982).  We  are  also  requiring  that  CMS 
modify  Its  application  as  set  forth 
below. 

Rogers  .Application 

3.  In  its  Petition  to  Deny.  CMS  alleges 
that  Rogers  did  not  comply  with  Section 
22.913(a)(5)  *  of  the  Rules  and  that  it 


.\s  noted  in  the  captions,  A.V1PS.  a  wholly- 
owned  sub9idiar>'  of  the  .^me^lc.an  Telephone  and 
Telegraph  Company  (.MAT),  is  requesting  'he 
w:relme  allocation  (frequency  block  B)  and  both 
Rfigers  and  C.MS  are  requesting  the  non-wireline 
allocation  (frequency  block  A|  in  the  Chicajjo 
market 

'Pe'itions  to  defer  Commission  action  on  the 
.^MPS  application  have  been  filed  by  Rogers  and 
CMS.  See  paragraph  16.  iDfrn. 

'  Section  22.901  of  our  Rules  requires  that  cellular 
•  prv  ire  be  provided  by  an  AT*T  affiliate  only 
th.-ough  a  separate  subiidiary   A.MPS  has 
demonstrated  in  its  application  that  it  has  met  this 
requirement  Our  Rules  also  require  that  /\.MPS 
submil  a  cellular  rapitalizatinn  plan  for  Commission 
approval.  A.MPS  did  submit  its  plan  on  May  25 
1982.  Our  decision  here  is  subiect  to.  and 
conditioned  on.  action  on  the  capitalization  plan 
See  para.  18,  infra  We  recognize  that  further 
approval  may  be  required  when  ownership  in  A.MPS 
in  Chicago  is  changed  pursuant  to  the  ATST 
reorganization 

'  CMS  alleges  Rogers  did  not  adequately  describe 
its  basis  for  determining  system  congestion  as 
required  by  our  Rules. 


failed  to  demonstrate  that  it  is 
financially  qualified.  CMS  argues  that 
Rogers  failed  to  demonstrate  that  the 
bank  loan  on  which  it  relies  to  finance 
construction  and  first  year  operating 
expenses  will  actually  be  available  and 
that  the  letter  of  commitment  from  the 
bank  does  not  describe  the  terms  and 
condifions  of  the  loan.'  CMS  further 
allelges  that  Rogers  failed  to  provide 
reasonable  assurance  that  Metromedia 
wnll  be  able  to  meet  its  commitment  to 
Rogers. 

4.  We  have  reviewed  the  application, 
the  pleadings  and  Rogers'  reply.*  We 
find  that  Rogers  complied  with  Section 
22.913(a)(5)  of  the  Rules.  See  Volume  I  of 
Application,  "Response  to  Section 
22.913(a)(5),"  and  "Technical  Response 
to  Petifion  to  Deny,"  both  of  which  fully 
address  system  congestion  and  cell- 
splitting.  Rogers  estimates  the  cost  of 
construction  and  first  year  operating 
costs  to  be  $19,027,100  which  are  more 
than  covered  by  a  loan  of  $20  million 
from  the  First  Nafional  Bank  of  Chicago. 
We  have  reviewed  the  terms  of  the  First 
National  Bank  of  Chicago  commitment 
letter  and  find  that,  under  the  applicable 
precedent,  Rogers  has  shown  reasonable 
assurance  that  this  loan  will  be 
available  to  it.  Multi-State 
Communications  Inc.  v.  FCC.  590  F.2d 
1117  (D.C.  Cir.  1978).  cert,  denied.  440 
U.S.  959  (1979);  Les  Vegas  Valley 
Broadcasting  v.  FCC.  589  F.2d  594  (D.C. 
Cir.  1978);  Merrimack  Valley 
Broadcasting  Inc..  82  FCC  2d  166  (1980).'' 
Therefore,  Rogers  has  demonstrated  its 
financial  ability  regardless  of  potential 
contributions  from  Metromedia.' 


'CMJ  also  alleges  that  the  letter  of  commitment 
from  the  First  National  Bank  of  Chicago  refers  to 
Rogers  Radio  Communications  Service  (RRCSI  and 
not  to  Rogers  Radiocall,  and  it  makes  no  reference 
to  the  impending  acquisition  of  RCCS  by 
Metromedia  RRCS  and  Metromedia,  Inc  arc  !i(W 
owners  of  Rogers. 

'Rogers  submitted  an  amendment  to  its  financial 
showing  with  its  Reply  on  August  10.  1982.  This 
a.mendnient  was  returned  on  Augu.st  23,  1962.  as 
unacceptable  for  filing.  On  September  13,  1982 
Rogers  filed  a  Petition  for  Reconsideration  of  this 
action  and  resubmitted  the  amendment.  The  Petition 
for  Reconsideration  is  hereby  dismissed.  Our  Rules 
provide  that  reconsiderations  of  interlocutory 
actions  by  delegated  authority  will  not  be 
entertained  See  |i  1  102,  1  lOfl.  In  any  event  as 
discussed  in  the  order,  Rogers  has  adequately 
established  its  financial  qualifications  in  its  original 
exhibits 

'We  see  no  merit  to  CMS's  allegation  that  the 
letter  is  addressed  to  RRCS  and  not  to  Rogers  since 
the  letter  specifically  refers  to  the  proposed  cellular 
telephone  system. 

'  Metromedia  states  that  it  has  allocated  S20 
million  of  its  cash  resources  and  other  credit 
facilities  to  support  its  Chicago  proposal.  We  do  not 
need  to  rely  on  that  statement  here  because  Rogers 
has  fully  satisfied  our  financial  requirements 
without  reliance  on  the  Metromedia  commitments. 


UMI 
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CMS  Application 

5.  In  its  Petition  to  Deny  the  CMS 
application,  Rogers  alleges  that  CMS  is 
not  financially  qualified.  Rogers  argues 
that  the  loan  commitment  from  Graphic 
Scanning  Corporation  (Graphic]  ^  to 
finance  its  construction  does  not  provide 
reasonable  assurance  that  its  parent 
company  has  sufficient  funds  since 
Graphic  has  numerous  applications 
pending  before  the  Commission  in 
various  communication  services  '"and 
has  overcommilted  its  funds  in  those 
applications.  In  addition,  Rogers  alleges 
that  a  $200  million  equity  offering  is  not 
acceptable  for  demonstrating  financial 
ability  and,  in  the  alternative, 
information  concerning  the  ability  of  the 
future  stockholders  to  meet  their 
commitments  should  be  required.  Rogers 
also  alleges  CMS  understated  its  costs 
for  construction  and  operation  of  the 
proposed  facility.  Allegations  against 
the  financial  ability  of  Graphic  and  its 
subsidiaries  have  been  raised  in 
virtually  all  of  the  top-30  markets. 

6.  We  first  dispose  of  Roger's 
argument  that  Graphic  has 
overcommitted  its  available  funds  in 
view  of  the  numerous  non-cellular 
applications  it  or  its  affiliates  have 
pending  before  the  Commission.  The 
simple  answer  is  that  Graphic  has  made 
the  specific  unrebutted  statement  that 
none  of  its  cellular  funds  have  been 
allocated  for  any  other  project.  We  do 
not  require  more.  See  §  22.91"(bl.  Thus, 
this  is  not  a  case  like  those  were  we 
have  designated  issues  for  hearing  when 
it  appeared  that  an  applicant  had 
already  committed  funds  for  another 
project. "  As  for  Rogers'  more  specific 
allegations  concerning  the  funds 
available  for  the  CMS  cellular  ventures, 
although  we  here  deal  specifically  with 
Chicago,  we  will  consider  broadly 
Graphic's  ability  to  finance  construction 
of  all  30  systems  for  which  it  has  applied 
at  a  total  initial  investment  of  $337 
million. ''The  standards  we  apply  are 


'CMS  is  a  sdubsidiary  of  Graphic. 

'"Graphic  has  applications  pending  before  the 
Commission  for  a  Direct  Broadcast  Satellite  System 
and  m  the  Digital  Electronic  Message  Service, 
among  other. 

"  Contrast  Jay  Sadow,  39  FCC  2d  808  (Rev.  Bd. 
1973).  and  Key  Broadcasting.  43  FCC  2d  255  (Rev. 
Bd.  1973).  Of  course,  to  the  extent  that  Graphic  must 
show  financial  qualifications  for  the  non-cellular 
licenses  for  which  it  has-or  will-applied,  it  may  not 
rely  on  the  funds  committed  here  for  cellular. 

"It  should  be  noted  that  Graphic  has  already 
announced  settlement  agreements  in  Indianapolis 
and  Milwaukee.  Thus,  in  all  likelihood  it  will  not 
incur  the  full  projected  cost  of  those  two  systems 
($5,5  and  $6.3  million,  respectively)  There  may  well 
be  more  settlements,  which  will  further  reduce 
initial  capital  outlays.  Moreover,  it  is  unlikely — 
though  admittedly  not  impossible — that  Graphic 
will  win  every  comparative  hearing.  We  recognize, 
therefore,  that  our  financial  analysis  here  is  a 


those  we  have  historically  used  in 
analgous  cases  both  in  the  mobile  and 
broadcast  areas.  As  a  matter  of 
procedural  efficiency  and  fairness,  it  is 
our  intention  that  the  following  analysis 
and  conclusions  put  to  rest  issues 
concerning  Graphic's  basic  financial 
qualifications  for  the  top-30  markets  to 
the  extent  that  the  issues  raised  in 
others  are  similar  to  the  issues  raised 
here  by  Rogers.  Any  financial  issues 
relevant  to  specific  markets  will,  of 
course,  be  resolved  in  subsequent 
orders. 

7.  CMS  estimates  its  construction  ar.d 
operating  costs  for  one  year  to  be 
$15,487,000  and  relies  on  a  letter 
commitment  for  $17,200,000  from 
Graphic  to  finance  its  proposal  {Exh. 
VIII.  App.  VIII-C).  Graphic,  in  turn, 
relies  on  three  sources  of  funds  to 
finance  construction  of  30  systems  by  its 
wholly-owned  subsidiaries:  (1)  Its  own 
cash  and  marketable  securities  in 
current  asset  accounts:  (2)  a 
commitment  from  a  group  of  banks;  and 
(3)  an  offer  by  E.  F.  Hutton  to  serve  as 
managing  underwriter  for  a  public 
offering  of  equity  and  equity-related 
financings.  Although  Graphic  has 
explicitly  offered  CMS  financing  from 
internal  funds,  it  is  reasonable  to 
assume  that  Graphic  will  ultimately 
choose  that  combination  of  sources 
which  best  serves  the  interests  of  its 
stockholders  and  subsidiary  companies. 
We  therefore  turn  to  each  of  these 
sources. 

8.  Internal  Funds.  Graphic  claims  to 
have  "cash  and  rriarket.aMe  securities  in 
excess  of  $132  million,  of  which  $100 
million  has  been  specifically  earmarked 
by  Graphic  for  cellular  development  and 
operation"  (Exh.  VIII,  p.  2).  The  long- 
standing Commission  standard, 
however,  is  not  current  assets  but  net 
liquid  assets,  that  is,  the  exce.ss  of 
current  assets  over  current  liabilities. 
Central  Texas  Broadcasting  Co..  74  FCC 
2d  393,  401-02  (1979):  Merrimack  ValJpy 
Broadcasting,  Inc..  82  FCC  2d  166. 16&- 
69. 174-75  (1980);  WVOC.  Inc.,  32  FCC 
2d  765,  769  (Rev.  Bd.  1971);  The 
Tuscarawas  Broadcasting  Co.,  4  FCC  2d 
466,  468  (Rev.  Bd.  1966).  Exhibit  VIII, 
Appendix  VIII-E,  contains  Graphic's 
quarterly  Securities  and  Exchange 
Commission  Form  10-Q  for  the  quarter 
ended  March  31, 1982.  The  total  of  cash 
and  marketable  securities  is  $132.9 
million,"  and  the  total  of  current 


"worst-case"  analysis,  albeit  one  which  is  required 
by  our  Rules  and  by  principles  of-faimess  to  all 
parties  to  these  proceedings. 

"Graphic's  large  amount  of  cash  results  primarily 
from  its  successful  sale  of  $105  million  of  10  percent 
convertible  subordinated  debentures  in  December 
1981.  See  Note  3  to  Form  10-Q  Report. 


liabilities  is  $25.9  million,  yielding  abo:'t 
$107  million  in  net  liquid  assets. 
Accordingly,  we  conclude  that  Graphic's 
net  liquid  assets  are  sufficient  to  satisfy 
its  commitment  of  $100  million  to  its 
cellular  subsidiaries, 

9.  Bank  letter.  The  Commission 
requires  reasonably  assurance  that  a 
loan  or  similar  financing  will  be 
available  to  the  applicant  if  it  secures  a 
construction  permit.  Multi-State 
Communications,  Inc.  v.  FCC.  supra:  Las 
Vegas  Valley  Broadcastino  Co.  v  FCC, 
supra.  Exhibit  VIII,  App.  VIII-E.  of  CMS" 
application  is  a  letter  from  a  vice- 
president  of  Chemical  Bank  acting  on 
behalf  of  itself  and  six  other  named 
lending  institutions.  The  letter  states 
that  the  banks  "have  established  credit 
facilities  aggregating  up  to  $200  million, 
for  use  in  connection  with  Graphic 
Scanning  Corp's  planned  establishment 
through  appropriate  subsidiaries  of 
cellular  mobile  communications  systems 
*  *  *."  The  letter  goes  on  to  state  that 
funds  will  initially  be  made  available 
upon  the  grant  of  any  of  Graphic's 
cellular  applications  in  the  form  of  a 
revolving  credit  arrangement 
convertible  to  a  term  loan,  whose 
provisions  are  stated  explicitly.  Finally, 
the  letter  States  that  the  formal 
agreement  "will  include  convenants, 
conditions  of  availability  and  security 
provisions,  and  will  require  such 
documentation,  as  are  customarily 
included  in  such  agreements."  Under  the 
Multi-State  test,  this  letter  is  acceptable 
as  "reasonable  assurance"  that  $200 
million  will  be  available  to  Graphic  for 
cellular  construction.  The  only  unknown 
elements  are  the  specific  "customarj'" 
conditions.  Under  Multi-Slate,  this  lack 
of  specificity  does  not  negate  the 
validity  of  the  commitment. 

10.  Equity  Financing.  We 
contemplated  that  applicants  might  need 
or  want  to  obtain  equity  financing.  See 

§  22.917(e)  of  the  Rules.  Nevertheless, 
the  proposal  before  us  is  one  of  first 
impression.  We  are  unable  to  find  any 
ether  case  in  which  an  applicant 
proposed  a  public  offering,  as  opposed 
to  a  private  placement  of  slock  in  a 
ciosely-held  company,  to  support  its 
financial  showing.  Of  course,  we  have 
never  before  licensed  such  costly 
terrestrial  radio  facilities:  even  the 
largest  VHF  television  station  rarely 
costs  more  than  $4  or  $5  million  to  build. 
We  believe,  therefore,  that  Graphic's 
proposal  warrants  careful  analysis. 

11.  CMS'  Exhibit  VIII.  App.  Vill-F.  is  a 
letter  from  the  Senior  Vice  President  of 
E.  F.  Hutton  offering  to  act  as  "managing 
underwriter  for  $200  million  in  equity 
and  equity  related  financings."  In 
addition.  CMS  appended  to  its 
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Opposition  to  Petition  to  Deny  a  second 
letter  from  E,  F.  Hutton  explaining  in 
further  detail  how  E.  F.  Hutton  reached 
the  conclusioiu  expressed  in  its  first 
letter.  We  find  that  these  letters, 
expressing  the  expert  opinions  of  a  largf 
and  experienced  investment  banking 
firm,  constitute  reasonable  assurance 
that  a  successful  public  offering  can  be 
made.  We  rely  on  the  folic  wing  speciric 
representations. 

12.  First,  E.  F.  Hutton  has  managed 
three  sticcessful  financings  on  behalf  of 
CrBphic  in  the  past  two-and-one-half 
years.  It  is,  therefore,  familiar  with  the 
marketplace's  reaction  to  Graphic's 
offerings.  Second,  E.  F.  Hutton  has 
carefully  analyzed  Graphic's  financial 
positioa  current  capitalization  and 
future  business  plans,  among  other 
things.  On  the  basis  of  its  analysis.  E.  F 
HuttoD  is  "convinced  of  Graphic's 
financial  strei^th  and  its  ability  to 
successfully  develop  addition, 
sophisticated  communications  services 
including,  in  particular,  cellular  mobile 
radio."  Finally,  E.  F.  Hutton  states  in  its 
second  letter  that  the  $200  million  figure 
was  the  product  of  careful  analysis  and 
professional  judgment  and  that  it  was 
determined  with  knowledge  of  Graphic's 
S200  million  fmancing  arrangement  with 
the  seven  banks.  Based  on  these 
representations,  and  the  absence  of  any 
expert  opinion  to  the  contrary,  we  find 
that  Graphic's  proposed  public  offering 
is  a  valid  method  of  demonstrating  its 
financial  qualifications. 

13.  Other  Financial  Issues.  Rogers 
also  argues  that  CMS  has 
underestimated  the  cost  of  its  Chicago 
proposal.  We  have  long  found  that  the 
general  allegation  that  one  applicant's 
estimated  costs  are  lower  than  another's 
is  insufficient  to  warrant  the  addition  of 
a  financial  issue  in  hearing.'* 
Furthermore,  CMS'  estimates  are  not 
unreasonable  on  their  face,  and  Rogers 
has  failed  to  raise  any  serious  questions 
that  have  not  been  adequately 
explained  by  CMS  in  its  Opposition." 

14.  Concfusion.  We  find  that  Graphic 
and  its  cellular  subsidiaries  have 
provided  reasonable  assurance  that  $500 
million  will  be  available  to  cover  the 
$337  million  cost  of  construction  of  30 
cellular  systems  in  tfie  top-30  markets 
The  anKwint  committed  is  sufficiently  in 
excess  of  the  estimated  costs  to  allow 
for  considerable  error  in  the  estimates 
Accordingly,  we  conclude  that  no 
financial  issue  should  be  designated  for 


"£1^..  Sales  Broadcaitii^  Co.  \s>r...  37  FCC  2(j 
115.117.  (Kev.  B^  1S72). 

"Kg^  Eastern  Broa<kastii«  Corp.  28  FCC  2d  28 
29  (Rev.  Bd.  1971).  The  only  arguably  unous 
quBBtiofi  involves  the  number  of  ceP.aljr  switchc 
which  are  expenmr^.  bal  CMS  hes  fiilty  re»p<jrcl^<l 
to  Roger's  aUegatioai. 


hetinng  against  any  Graphic  subsidiary 
hased  oh  the  ability  of  Graphic  to 
fir.ance  the  construction  and  operation 
for  one  year  of  30  cellular  systems. 

15.  Exlenson  of  CGSA.  CMS'  proposed 
Cellular  Geographic  Serivce  Area 
fCGSAJ  extends  into  the  central 
Rockford  SMS.\.  Pursuant  to  Rule 
22.9n:^a)  a  CGSA  may  not  extend  into 
another  central  SMSA.  Therefore,  we 
will  require  that  CMS  file  a  conforming 
amendment  to  bring  the  nonconforming 
CGSA  and  39  dDu  contour  for  cell  IL 

01 10Z8  into  compliance  with  the  rules. 
The  amended  39  dBu  contour  shall  not 
cover  any  area  in  the  SMS.\  not 
previously  covered  by  the 
nonconforming  39  dBu  contour.  This 
amendment  should  consider  the  effects, 
if  any.  that  this  change  may  have  on 
other  parts  of  the  application.  Due  to 
this  circumstance,  brief  extensions  of 
time  may  be  granted  at  the  discretion  of 
the  administnitivn  law  judge.'* 

.\.MPS  Application 

16.  Petitions  to  defer  Commission 
action  on  the  AMPS  apphcation  have 
been  filed  by  Rogers  and  CMS.  We  find 
that  it  is  premature  to  rule  on  these 
petitions  at  this  time.  We  are  not  yet  in 
a  position  to  know  who  will  be  awarded 
a  license  for  the  nonwireline  block  of 
cellular  frequencies  in  this  market,  and 
thus  to  asspss  what,  if  any.  injury  to  the 
public  interest  may  occur  as  a  result  of 
AMPS  beginning  to  provide  service 
before  its  nonwireline  competitor.  In 
addition,  petitioners  will  not  be 
prejudiced  by  our  decision  not  to 
address  the  petitions  for  deferral  at  this 
time  so  long  as  those  jjetibons  are 
considered  prior  to  granting  a  covering 
license  to  AMPS  to  provide  cellular 
service.  Consequently,  we  will  not 
resolve  the  deferral  petitions  at  this 
time,  but  will  do  so  prior  to  granting  a 
covering  license.  In  reaching  this 
decision,  we  have  considered  the  effect 
of  Section  119  of  the  Communications 
Amendments  Act  of  1962,  Pub.  L.  97-259. 
which  amended  Section  319(d)  of  the 
.Act.  The  new  law  dispenses  with  the 
two-step  (construction  permit-license) 
radio  authorization  process  for  common 
earner  stations.  However,  under  the 
new  law  the  Conmiission  may  retain  the 
process  if  we  determine  that  the  public 
interest,  convenience  and  necessity  so 
require.  Ln  cellular  radio,  we  find  that 
maintaining  the  two-step  process,  at 
least  for  the  present,  would  be  in  the 
public  interest  regardless  of  our  ultimate 
disposition  of  other  public  mobile  radio 

"On  September  IJ  1962.  CMS  reeubmitted  two 
aineiwfanenta  to  mixlif>'  iti  CeUuiv  Cco(|rephic 
ServKe  Area  (CGS.\>.  Since  we  ««  directiBg  a 
STectfic  amendmeal  to  cover  (iiii  problem,  we  are 
r>:!i...-n!ng  :he  ameadments  undpr  separate  cover 


services.  The  two-step  process  will 
allow  us  to  deal  effectively  with  the 
head-start  Issue  in  particular  cases  and 
will  enable  us  to  monitor  more  closely 
the  construction  and  development  of 
these  systems.  We  believe  it  is 
important  to  oversee  the  implementation 
of  cellular,  and  the  existing  regulatory 
procedures  will  facilitate  our  doing  so. 

Conclusions 

17.  Based  on  our  analysis  of  the 
applications  and  our  resolution  of  the 
contested  issue  in  this  order,  we  find  the 
applicants  to  be  legally,  technically, 
financially  and  otherwise  qualified  "  to 
construct  and  operate  their  proposed 
cellular  systems.  As  indicated  in  our 
previous  discussions,  the  captioned 
CMS  application  does  not  comply  with 
one  of  the  cellular  rules.  Due  to  the  new 
regulatory  scheme  adopted,  neither 
applicants  nor  the  Commission's  staff 
has  had  a  great  deal  of  experience  under 
the  rules.  Under  these  circumstances, 
we  believe  that  inflexible  application  of 
the  rules  would  not  be  in  the  public 
interest.  Accordingly,  we  are  requiring 
CMS  to  bring  its  application  into 
conformance  with  the  rules  as  specified 
in  this  order.  We  emphasize  that  the 
amendment  ordered  here  may  not  be 
used  to  give  CMS  a  comparative 
advantage  in  the  hearing  proceeding.  In 
markets  for  which  applications  have  not 
yet  been  filed,  strict  conformance  with 
the  rules  will  be  required,  and  absent 
unusual  circumstances,  the  applicants 
will  not  be  allowed  to  amend 
nonconforming  applications.  We  further 
find  that  the  grant  of  the  AMPS 
application  will  serve  the  public  interest, 
convenience  and  necessity. 

18.  Accordingly,  it  is  ordered  that  the 
application  of  Advanced  Mobile  Phone 
Service,  Inc.,  File  No.  26006-CL-P-{17)- 
62.  is  granted,  conditioned  upon  the 
Commissioa'g  action  on  the  AT&T 
Cellular  Capitalisation  Plan  submitted 
on  May  25, 1982.  as  provided  by  Section 
22.901(d)(3)  of  the  Commission's  Rules." 

19.  It  is  further  Ordered,  pursuant  to 
Section  309  of  the  Communications  Act 
of  1934,  as  amended,  that  the 
applications  of  Rogers  Radiocall,  Inc. 
File  No.  28040-CI^P-{18)-82,  and 


"  Althounk  no  party  ha«  railed  the  issue  here,  we 
recogniK  thai  the  qnalificatiaaa  of  Graphic  CMS' 
parent  may  be  io  iaaue  in  CC  Dock«t  Noa.  82-587.  pi 
cl.  See  note  19.  infra,  for  trar  diapoaition  at  this 
issue. 

"  The  authorizatioB  also  wriiJ  be  oooditioned  upon 
AMPS  obtaioiod  the  appropriate  aoleaoa  structure 
clearances.  AMPS  will  not  be  authorizsd  to  render 
service  to  the  public  during  service  teats  ev&n  after 
It  files  FCC  tiom  40S  Ua  a  liceoae  to  cover.  Service 
to  the  public  cannol  ooaunenoe  until  the  covering 
license  beooaes  eQectiwe.  Equip ■wtt  tests, 
however,  may  be  canducled.  AMPS'  outhoAzation 
(FCC  form  *63)  will  reflect  these  conditions. 


UMI 
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Cellular  Mobile  Systems  of  Illinois,  Inc., 
File  No.  26181-CUP-{34)-82,  are 
designated  for  hearing  in  a  consolidated 
proceeding  upon  the  following  issues:  " 

(a)  To  determine  on  a  comparative 
basis  the  geographic  area  and 
population  that  each  applicant  proposes 
to  serve;  ^  to  determine  and  compare 
the  relative  demand  for  the  services 
proposed  in  said  areas;  and  to  determine 
and  compare  the  ability  of  each 
applicant's  cellular  system  to 
accommodate  the  anticipated  demand 
for  both  local  and  roamer  service; 

(b)  To  determine  on  a  comparative 
basis  each  applicant's  proposal  for 
expanding  its  system  capacity  in  a 
coordinated  manner  within  its  proposed 
CGSA  in  order  to  meet  anticipated 


"There  are  two  issues  that  are  not  to  be 
considered  in  the  comparative  hearing.  The  first  is 
the  financial  qualifications  of  the  applicants. 
Financial  ability  is  a  basic  rather  than  a 
comparative  qualification  for  cellular  licensing. 
Cellular  Communications  Systems'.  86  FCC2d  469. 
501-02  (1981).  We  have  found  both  of  the  applicants 
included  in  the  comparative  hearing  lo  be 
financially  qualified.  The  second  issue  not  lo  be 
considered  is  the  qualifications  of  Cellular  Mobile 
Systems  of  Illinois,  Inc.  or  its  parent  Graphic,  to  the 
extent  that  such  qualifications  may  be  affected  by 
the  issues  included  in  the  Commission's  order 
designating  certain  35  and  43  MHz  paging 
applications  for  hearing.  A.S.D.  Answer  Servii^e. 
Inc.,  el  al.  (ASD).  FCC  82-391.  released  August  24. 
1982.  Those  issues  will  be  thoroughly  reviewed  in 
that  separate  proceeding  and  should  not  be 
reargued  in  the  context  of  a  cellular  hearing. 
Because  of  the  extreme  importance  and  unequivocal 
finding  of  immediate  need  for  cellular  service.  86 
FCC  2d  at  489-90,  we  are  unwilling  lo  delay  these 
proceedings  until  we  lake  final  action  in  ASD.  In 
recognition  of  the  importance  of  ASD,  we  plan  to 
direct  the  AL]  to  resolve  it  in  an  expedited  manner 
and  to  require  that  exceptions  to  the  initial  decision 
be  taken  directly  to  the  Commission.  Contrast 
Questions  Concerning  Basic  Qualifications  of 
Broadcast  Applicants.  28  RR  2d  705  (19731.  Grayson 
Enterprises.  Inc..  79  FCC  2d  936  (1980).  and  the 
applicability  of  Grayson  in  Little  Rock  Telephone 
Company,  Inc..  89  FCC  2d  400  (1982),  As  set  forth  in 
para.  26.  infra,  the  Commission  reserves  the  right  to 
reexamine  and  reconsider  the  qualifications  of 
Cellular  Mobile  Systems  of  Illinois.  Inc.  lo  hold  a 
cellular  license  should  ASD  be  resolved  adversely 
to  any  of  CMS's  affiliate  or  parent  companies  or  lo 
any  of  their  principals.  Accord.  Satellite  Television 
Corporation.  FCC  82-427,  related  October  13.  1982. 
at  para.  95-6.  To  implement  our  decision,  we  direct 
the  administrative  taw  judges  in  this  and  other 
cellular  proceedir\gs  in  which  Graphic's  affiliates 
are  involved  to  condition  any  award  to  lake  account 
of  any  action  the  Commission  may  lake.  The 
administrative  law  judges  are  further  directed  to 
disregard  the  ASD  proceeding  for  all  other  purposes 
in  these  cellular  dockets.  In  this  connection,  we  note 
that  Rogers  is  already  a  parly  in  ASD  and  can 
adequately  protect  its  Interests  there. 

"For  purposes  of  comparison,  the  geographic 
area  thai  an  applicant  proposes  lo  serve  includes 
that  area  within  the  proposed  39  dBu  contours 
which,  in  turn,  falls  within  the  proposed  Cellular 
Geographic  Service  Area  and  the  relevant  Standard 
Metropolitan  Statistical  Area.  Consideration  should 
be  given  lo  the  presence  of  densely  populated 
regions,  highways  and  areas  likely  to  have  high 
mobile  usage  characteristics  as  well  as  indications 
of  a  substantial  public  need  for  the  services 
proposed.  See  86  FCC  2d  al  502. 


increasing  demand  for  local  and  roamer 
service;  ^' 

(c)  To  determine  on  a  comparative 
basis  the  nature  and  extent  of  the 
service  proposed  by  each  applicant, 
including  each  applicant's  proposed 
rates,  charges,  maintenance,  personnel, 
practices,  classifications,  regulations 
and  facilities  (including  switching 
capabilities);  ^'and 

(d)  To  determine,  in  light  of  the 
evidence  adduced  under  the  foregoing 
issues,  what  disposition  of  the 
referenced  applications  would  best 
serve  the  public  interest,  convenience 
and  necessity. 

20.  It  is  further  ordered  that  the 
Separated  Trial  Staff  (the  Hearing 
Division  and  other  individuals 
specifically  designated)  of  the  Common 
Carrier  Bureau  is  made  a  party  to  the 
proceeding." 

21.  It  is  further  ordered  that  the 
applicants  shall  file  written  notices  of 
appearances  under  Section  22,916(b)(3) 
of  the  Commission's  Rules  within  10 
days  after  publication  of  this  order  in 
the  Federal  Register. 

22.  It  is  further  ordered  that  the 
hearing  shall  be  held  according  to  the 
procedures  specified  in  §  22.916  of  the 
Rules,  except  as  otherwise  noted  here, 
at  a  time  and  place  and  before  an 
administrative  law  judge  to  be  specified 
in  a  later  order. 

23.  It  is  further  ordered  that 
exceptions  to  the  initial  decision  of  the 
Administrative  Law  judge  under  §  1.276 
of  the  Commission's  Rules  shall  be 
taken  directly  to  the  Commission. 

24.  It  is  further  ordered  that  Cellular 
Mobile  Systems  of  Illinois,  Inc.  is 
directed  to  file  the  conforming 


"  In  ni.iking  this  compdrison,  preference  should 
be  given  to  designs  entailing  efficient  frequency  use. 
including  not  only  the  applicant  s  plans  with  regard 
lo  cell-splitting  and  additional  channels,  but  also 
the  degree  of  frequency  reuse  the  system  will  be 
capable  of,  and  the  applicant's  ability  lo  coordinste 
the  use  of  channels  with  adiaccnt  or  nearby  cellular 
systems.  Sep  86  FCC  2d  at  502-03. 

"See  86  FCC  2d  at  503  for  a  discussion  of  the 
relative  importance  of  the  evidence  submitted  under 
this  issue. 

"Members  of  the  Separated  Trial  Sirtff  are  non- 
decision  making  personnel  and  they  will  not 
participate  in  decision  making  or  agency  review  on 
an  ex  parte  basis  in  this  case,  either  directly  or 
through  contact  with  other  Common  Carrier  Bureau 
personnel.  Any  investigative  or  prosecuting 
functions  will  be  performed  by  the  Separated  Trial 
Staff  in  connection  with  its  role  as  a  party  lo  the 
adjudication  of  these  cellular  radio  applications  All 
other  personnel  of  Ihe  Common  Camer  Bureau, 
unless  identified  in  a  subsequent  order  as  required 
to  be  separated,  are  designated  as  decision-making 
and  they  may  advise  the  Commission  as  to  the 
ultimate  disposition  of  any  appeal  of  an  Initial 
Decision  in  this  proceeding.  See  Communications 
Act  of  1934  as  amended  section  4091c)  (47  US  C 
409(c));  Administrative  Procedure  Act  section  5541 J I 
(5  U.S.C,  554(d));  Section  1.1221  of  the  Commission  s 
Rules. 


amendment  specified  in  this  order 
tvithin  15  days  after  publication  of  tl:is 
order  in  the  Federal  Register  and  that  all 
applicants  are  directed  to  file  rebuttal 
cases  under  §  22.916lb)(4)  of  the  Rules 
within  45  rather  than  30  days  after 
publication  of  this  order  in  the  Federal 
Register. 

25.  It  is  further  ordered  that  the 
Petitions  to  Deny  filed  by  Rogers  Radio 
Call,  Inc.  and  Cellular  Mobile  Systems 
of  Illinois.  Inc.  are  denied,  and  the 
Petition  for  Reconsideration  filed  by 
Rogers  is  dismissed. 

26.  It  is  further  ordered  that  any 
authorization  granted  to  CMS  as  a  result 
of  the  comparative  he;iring  shall  be 
conditioned  on,  and  without  prejudice 
to,  reexamination  and  reconsideration  of 
that  company's  qualifications  to  hold  a 
cellular  license  following  a  decision  in 
the  hearing  designated  in  A.S.D. 
Answering  Sen'ice.  Inc.,  e!  a!..  FCC  82- 
391,  released  August  24, 1982.  and  shall 
be  specifically  conditioned  upon  the 
outcome  of  that  proceeding. 

27.  It  is  further  ordered,  that  any 
authorization  granted  as  a  result  of  this 
proceeding  shall  be  conditioned  upon 
obtaining  the  appropriate  antenna 
structure  clearances  and  Canadian 
coordination  where  needed. 

28.  The  Secretary  shall  cause  a  copy 
of  this  order  to  be  published  in  the 
Federal  Register. 

Ft  dt-ral  ComrnunicaUona  Commission." 
William  J.  Tricarico, 
Secretary. 

Separate  Statement  of  Commissioner  Joseph 
R.  Fogarfy 

In  Re:  Cellula:  Mobile  Radio  Applications  to 
Serve  Chicago.  Illinois 

With  this  Memorandum  Opinion  and  Order 
the  Commission  demonstrates  its 
commitment  to  providing  cellular  mobile 
radio  9er\  ice  to  the  American  public  as 
quickly  as  possible. 

The  Cop.imission  has  delegated  to  otir 
Common  CarruT  Bureau  the  authority  to  act 
on  all  other  pending  cellular  applications. 
including  the  authority  to  issue  construction 
permits  in  those  marke's  where  no  mutual 
exclusivities  are  presert  With  this  delegated 
authority  the  Burr au  is  now  in  a  position  to 
act  swiftly  on  ttie  remaining  top-30  market 
applications  and  on  the  applications  to  be 
filed  for  the  rest  of  the  nation's  cellular 
markets.  Pursuant  to  this  procedure,  it  is 
expected  that  all  applications  m  the  top-30 
markets  will  be  acted  upon,  either  by  grant  or 
by  hearing  designation,  no  later  than  the  end 
of  this  year, 

I  take  this  opportunity  again  lo  urge 
negotiation  and  settlement  by  mutually 


f 


'See  attached  separate  sta'mer.i  of 
Commissioner  Joseph  R  Fogarty  concuning 
statement  of  Commissioner  Ar.ne  P  )ones  and 
concurring  statement  of  Commissioner  Stephen  A 
Sharp. 
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exclusive  cellular  applicants  to  avoid  ibe 
delay  of  comparative  hearings — deljy  whirh 
will  only  work  to  the  de'riment  of  the 
consumer  and  puWic  intprest  in  the 
expeditious  provisjon  of  w^lular  w^nnce  As 
qnickly  a«  comptete  market  settlements  are 
reached — on  either  side  of  the  split  frequent', 
allcKatioii — and  filed  with  the  Commission, 
just  as  quickly  will  the  Commission  act  to 
make  the  requisite  findiAg  that  such 
settlements  arc  in  the  public  interest  and  to 
grant  construction  permits.  Our  policv 
favoring  strong  competition  between  wirehnt 
and  non-wireline  cseRular  systems,  as  well  as 
our  objective  of  expediting  the  offenng  of 
cellular  service  to  the  consumer,  will  be 
served  best  by  mutually  exclusive  apphcan! 
settlements. 
October  28.  1982. 

CaocoDiag  Statement  at  Comniiasioner  Anne 
P. "^ 


In  Re:  Cellular  Mobile  Radio  Applications  Iv 
Serve  Chicago,  llluiots 

Cellular  comnnmications  systems  promise 
the  American  consumer  a  aew  dinien^iiun  in 
teleph&ne  service.  They  will  make  portable 
telephone  communications  for  both  business. 
and  personal  use  more  widely  available  than 
heretofore  possible,  with  a  substantia! 
improvement  in  the  quality  of  service 
Cellular  systeme  will  provide  business  and 
industry  an  important  loot  for  inproving  the 
productivity  of  decisioamakers  who  must 
travel  extensively  in  their  wofk.  and  also 
make  it  easier  for  families  to  remain  in  touc!; 

Since  the  potential  benefits  of  celluldr 
systems  for  both  business  and  persorai  usf 
appear  so  substantial,  the  Conrmissiim  has 
placed  a  high  priority  on  making  this  new 
telephone  service  available  to  the  public  a'^ 
rapidly  as  possible." To  achieve  thjs 
objective,  the  Commissinn  derided  that  iwn 
20  MHz  cellular  systems  should  be 
ailLhorized  per  market,  with  one  biocik  ol 
frequencies  authonzed  for  the  local  wireline 
carrier(3]  and  the  other  block  for  non-wirtl'ne 
carriers.  This  allocation  plan  will  presumably 
speed  delivery  of  cellular  service,  since 
oooiparative  hearings  for  the  wirelme 
frequency  blocks  can  probably  be  avoided  i:; 
most  cases.  While  such  a  frequency 
allocatMB  plan  may  confer  a  head-start 
advantage  on  wireline  camera,  the 
Commisaiaa  believed  that  lius  problem  ooii!d 
be  addressed  on  an  atJ  hoc  basis  through  a 
brief  laaratariuin  on  cellular  ser\  ice  providtii 
by  wirehoe  earners  in  cases  where  such  a 
moratorium  was  justiTied.  In  brief,  the 

Comoussion  found  and  affirmed  that 

the  ia>mj>Ai:iie  need  for  cellular  service 
outweighed  the  possible  anticompetitive 
eSects  of  allowing  wireline  carriers  to  enter  a 
market  before  non-wireline  carriers."  ''Thus 
while  the  Commission  m  its  cellular  policy 
has  attempted  to  introduce  a  modicum  of 
Caciiities-based  competition  into  cellular 
conmunicatioD  markets,  it  has  also  made  the 
deliberate  decision  that  expedited  delivery  of 
cellular  service  to  the  Amencar.  public  by 
wireline  earners  justifies  the  risk  of 
handicapping  competitive  entry  by  non- 
wireline  carriers.  I 


By  its  decision  to  grant  a  construction 
permit,  but  not  operating  authority,  to 
Advanced  Mobile  Phone  Service,  Inc.  (AMPS) 
in  this  casF.  thf  Commifrsion  has  subjected 
A.MfS  in  the  Chicai^o  modified  Standard 
Metropolitan  Statistu  al  Area  to  the 
pcssibility-  of  additional  prociedurni  delay 
Hanns  denied  the  petitions  for  deferral  al 
this  time,  the  Ct  mmission  must  consider  the 
merits  of  such  petitions  when  it  considers  the 
grant  of  operatir.jj  aiuhority  tu  AMPS. 
However.  Section  119  of  the  Communication.s 
A,7iecdments  Act  of  1982  allows  the 
Commission  to  dispense  with  the  Iwo-step 
radio  authorization  process  for  commcm 
carrier  stations  By  granting  both  construrtioi- 
and  operating  autbonfy  as  permitted  by  this 
provision,  the  C.'mmission  could  hai-e 
cleared  the  final  procedural  obstacle  blockina 
rapid  mtraduclion  of  cellular  service  to  the 
people  of  Chjcaga  To  remain  consistent  with 
Its  goal  of  speeding  introduction  of  cellular 
service  to  tht'  piiblir.  the  Commission  should 
h.ivR  granted  AMPS  both  construction  and 
operating  autbonty  simultaneously,  rather 
than  bifurcate  the  licensing  procedure 

Therefore.  I  concur  with  the  Commission  <> 
decision  to  grant  .\NTPS  constniction 
authority  I  remain  concempd.  however,  that 
the  Comrniss-ifms  two-5Vpp  licensing 
procedure  may  lompromise  the  expedition  ot 
cellular  ser-iice.  a  goal  that  a  majority  of  the 
Commission  has  consistently  suppoHed  in 
'his  important  ppcicepciing. 
C)ttob«T  28.  l.t«2 

Concurring  Statement  of  Commissioner 
Stephen  .\.  Sharp 

Re:  Cellular  Mobile  Radio  Applications  to 
Serve  Chicago,  nirnois 

In  this  proceeding,  the  Commission  has 
time  and  again  expressed  the  overriding  need 
to  bring  cellular  mobile  radio  service  to  the 
public  as  qiiii  klv  a«  possible  This  percephon 
of  the  public  need  was  the  basis  both  for  the 
setasidc  of  frequencies  for  exclusive  use  by 
wireline  earners  and  for  its  not  too  subtle 
'suggestion"  that  multiple  applicants  should 
settle  their  competing  applications  ihrougJi 
mergers  or  buy  outs.  Thus,  there  is  a  need  for 
the  Comrnission  to  be  both  consistent  and 
forceful  in  its  determination  that  expedition 
IS  a  matter  of  the  highest  pnonty:  the  need  for 
expedition  outweighs  any  fears  over  the 
effect  of  headstarts  on  the  competitive 
posture  of  applicants  for  the  non-wLreline 
frequeiu-ies  who  have  been  unable  or 
unwilling  to  settle  iheir  differences 

Today,  however,  the  Commission  retreats 
from  its  commitment  to  bnng  cellular  mobile 
service  to  the  pubhr  as  quickly  ««  possible  by 
delaying  consideration  of  the  headstart  issue 
in  the  Chicago  market  to  an  unspecified 
future  date  when  the  wireline  applicant  files 
an  application  for  a  license  to  cover  the 
constructior  permit  we  have  granted  it 
t  iday  "By  doing  so.  the  Commission 


introduces  new  uncertainties  which  have  the 
potential  for  delaying  cellular  service  to  the 
public. 

First,  the  refusal  to  deal  with  the  headstart 
issue  now  undercuts  the  Commission's 
position  that  the  need  for  service  outweighs 
competitive  concerns  raised  by  the  wireline 
carrier's  early  entry  into  the  market  for 
celluLar  coraraunications.  Second,  it  creates 
an  incentive  not  to  settle  among  those 
carriers  whose  applications  are  mutually 
exclusive  and  thus  subject  to  a  comparative 
hearing  since  it  hoids  out  the  possibility  that 
the  wireline's  entry  into  the  market  wiU  be 
delayed.  This  is  the  wrong  incentive  since  the 
Commission  should  do  everything  possible  to 
encourage  settlements.  Third,  it  creates 
uncertainties  for  the  wireline  carrier  who 
must  commit  millions  of  dollars  to  finance  a 
full-scale,  commercial  cellular  system  without 
knowing  whether  it  will  be  able  to  begin  to 
recover  its  investment  once  construction  is 
complete.-' 

An  additional  problem  it  created  by  the 
use  of  the  covering  license  application  as  the 
procedural  vehicle  for  reaching  policy  issues 
which  should  be  resolved  either  in  the 
decision  to  grant  or  deny  the  construction 
permit  or  in  response  to  a  petition  for  special 
relief  For  good  reason  a  license  has  been 
granted  routinely  where  a  transmitter  has 
been  oonstucted  in  aocordanoe  with  the 
specifications  approved  in  the  construction 
permit  and  has  been  tested  to  demonstrate 
such  conformity.  The  "two-step"  process 
established  by  section  319  never 
r:»ntemplated  two  separate  proceedings  for 
considerahon  of  substantive  issues. ''  The 
Commission  will  regret  the  delays  created  by 
injecting  another  step  into  the  process  of 
delivering  service  to  the  pmblic,  a  step  wisely 
eschewed  over  the  past  50  years.  To  suggest 
that  this  new  step  will  speed  service  to  the 
public  is  little  mare  than  wishful  thinking 
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FEDERAL  RESERVE  SYSTEM 

First  mdwest  Bancorp,  Inc^  Formation 
of  Bank  Holding  Cofnf»any 

First  Midwest  Baruxirp,  Inc..  Joliel. 
lllinoiB.  has  applied  for  the  Board's 
approval  under  section  3(a)(l]  of  the 
Bank  Holding  Company  Act  {12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  80  percent  or 
more  of  the  voting  shares  of  twenty 
banks;  Union  National  Bank  and  Trust 
Company  of  Joliet  Joliet.  Illinois: 


**  Cellular  Coaimunicauons  Systems 
IRecocsnierationJ.  BG  FCC  2d  al  '0  (1982) 
» Ibid,  p  89 


^  The  Commisiiinn  iii(lii.aled  Ihat  it  wnuld 
consider  »  lempcjrary  moralorijnn  on  wireline 
cellular  service  upon  a  specific  showing  why  a  wire 
line  earner's  headsturl  would  not  be  in  the  public 
uil£re»l.  Sp'  OlluUr  Cumnuuiicdtions  Systems,  86 
FCC  2d  468  491  n  ST  11981)  rean.  89  FCC  2d  58.  72 
(19821 


''If  a  moratoriirm  were  iTnposetl  upon  iKraance  of 
the  construction  permit,  the  carrier  would  nr»  draw 
down  constructior  funds  nntil  the  Tnoratorrnm 
expires  and  constmction  begins.  A  moratoThmi 
imposed  after  construction  forces  the  carrier  to 
continue  to  pay  interest  on  funds  expended  and 
other  overhead  costs,  needless  waste  which  will  be 
paid  for  ultimately  by  the  uuiisumer 

"A  grant  of  ■  construction  permit  is  a  final 
agency  order  subject  to  judicial  review  By  adding 
sub.stantivp  issues  to  the  decision  toismre  a  license 
Ihat  order  also  will  be  subject  to  judicial  review 
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Citizens  Bancorp.,  Inc.,  Wauktigan. 
Illinois,  and  thereby  indirectly  The 
Citizens  National  Bank  of  Waukegan. 
Waukegan,  Illinois;  First  Security 
Bancorp.,  Inc.,  Moline,  Illinois,  and 
thereby  indirectly  Moline  National 
Bank.  Moline,  Illinois;  Danville 
Bancshares,  Inc.,  Danville.  Illinois,  and 
thereby  indirectly  The  Second  National 
Bank  of  Danville,  Danville,  Illinois; 
National  Bank  of  Joliet,  Joliet.  Illinois; 
Streator  Bankcorp.,  Inc.,  Streator. 
Illinois,  and  thereby  indirectly  The 
Streator  National  Bank,  Strator,  Illinois; 
The  Kirst  National  Bank  of  Morris. 
Morris,  Illinois;  First  National  Bank  and 
Trust  Company  of  Quinry,  Q^uincy 
Illinois;  Bank  of  Galesburg,  Galesb.ng. 
Illinois;  Midwest  National  Bank  of  Lake 
Forest,  Lake  Forest,  Illinois;  National 
Dank  of  North  Chicago,  North  Chicago, 
Illinois;  First  Farmers  National  Bank  of 
Knoxville.  Knoxville,  Illinois;  Bank  of 
Danville,  Danville,  Illinois;  Community 
State  Bank,  Seneca,  Illinois;  Bank  of 
Zion,  Zion,  Illinois;  State  Bank  of 
Braidvvood,  Braidwood,  Illinois; 
Community  National  Bank  of  Quinr\. 
Quinry.  Illinois;  Bradley  Bank,  Br;id!ey. 
Illinois;  B:Hnk  of  Lakehurst,  Waukegnn 
Illinois;  First  Wyanet  Investment 
Corporation,  Galesburg,  Illinois,  arid 
thereby  indirectly  the  First  National 
Bank  of  Wyanet,  Wyanet,  Illinois.  The 
factors  that  are  considered  in  acting  on 
the  application  are  set  forth  in  section 
3(0)  of  the  Act  (12  U.S.C.  1842(c)). 

First  Midwest  Bancorp.  Inc..  Joliet. 
Illinois,  has  also  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Art  (12  U.S.C.  1843{c)(8)|  and 
§  215.4(b)(2)  of  the  Board's  Regulation  Y 
(12  CFR  225.4(b)(2)),  for  permission  to 
acquire  voting  shares  of  Midwest 
Insurance  Company,  Joliet.  Illinois. 

Applicant  states  that  the  proposed 
subsidiary  would  perform  the  activity  of 
reinsuring  credit  life,  accident,  and 
health  insurance.  These  activities  would 
l)e  performed  from  offices  of  Applicant's 
subsidiary  in  Joliet,  W'ill  County,  Illinois. 
and  the  geographic  areas  to  be  served 
are  all  areas  served  by  the  banks  to  be 
acquired.  Such  activ  ities  have  been 
specified  by  the  Board  in  §  225.4(a)  of 
Regulation  Y  as  permissible  for  bank 
holding  companies,  subject  to  Board 
approval  of  individual  proposals  in 
accordance  unth  the  procedures  of 
§  225.4(b). 

Interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 


concentration  of  resources,  decreased  or 

unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Any 
request  for  a  hearing  on  this  question 
must  be  accompanied  by  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  thr 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

The  application  may  be  inspt^ctcd  at 
the  offices  of  the  Board  of  Go\  emors  or 
at  the  Federal  Reserve  Bank  of  Chicago. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  the  Secretary',  Bo;ird  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20,^51,  nol 
later  than  December  3,  1982. 

Board  of  Governors  of  the  Federal  Reserve 

System.  November  4,  1982 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

llTv  Dot    8:'  .i*."-4  Filid  n  -9-82.  8:45  am| 
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Bank  Holding  Companies;  Proposed 
de  Novo  Nonbank  Activities 

The  organizations  identified  in  this 
notice  have  applied,  pursuant  to  section 
4(c)(B)  of  the  Bank  Holding  C(5mpany 
Act  (12  U.S.C.  Ift43(c)(81)  and  section 
225.4(h|(l)  of  the  Board's  Regulation  Y 
(12  CFR  22,5.4(b)(l)),  for  perni;ssion  to 
engage  de  npya  (or  continue  to  engage  in 
an  acti\ity  earlier  commenced  de  novo], 
directly  or  indirectly,  solely  in  the 
activities  indicated,  uhich  have  been 
determined  by  the  Board  of  Governors 
to  be  closely  rtlati^d  to  benking. 

With  respect  to  these  applications, 
interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reason;!bi\  be  experted  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  compe'.ition.  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  sut-h  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices."  Any 
comment  thc.t  requests  a  hearing  must 
include  a  statem.ent  of  the  reasons  a 
written  presentation  would  nol  suffice  m 
lieu  of  a  hearing,  identifying  KpccifK.a'.i\' 
any  questions  of  fact  that  are  in  dispute, 
summarizing  the  e\'idence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal, 

'Ihe  applications  may  be  inspected  al 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated. 


Comments  and  requests  fur  hearings 
should  indentify  clearly  the  specific 
application  to  which  they  relate,  and 
should  be  submitted  in  writing  and 
received  by  the  approprioto  Fedi  r.il 
Reserve  Bank  not  later  than  the  dntt 
indicated  for  each  application 

.'X  Federal  Reserve  Bank  of  New  '^  ork 
{.\.  M,.rsha!l  Pi.ckett,  Vice  President).  33 
Liberty  Street,  New  York,  .New  York 
10045: 

1.  Manufacturers  Hanover 
Corporation,  New  York,  New  York 
! financing  and  insur.'-ince  artivirirs; 
United  States  and  F^uerto  Rico):  To 
retain  the  shares  of  Finance  One  of 
Colorado.  Inc.  ("P'inance  One  ")  after 
Finance  One  expands  the  ser\-ice  area 
of  its  office  located  m  Denver  Colorado. 
Finance  One  has  prior  Federal  Reserve 
approval  to  engage  in  activities  of 
arranging,  mnking,  or  acquiring  for  its 
own  account  or  the  account  of  oihers 
extensions  of  credit  such  as  would  hi 
made  by  a  finance  company  and  the 
sale  as  agent  or  broker  of  credit  life  and 
credit  accident  and  health  insurance 
directly  related  to  extensions  of  credit 
by  Finance  One  Finance  OriP  proposed 
to  expand  the  scrx  ice  area  of  this  office 
to  include  the  entire  United  States  and 
Puerto  Rico.  Comments  on  this 
application  must  be  receiv  ed  not  later 
than  Decem!)er4,  1982. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostivn.  Jr  ,  'Vice  President), 
701  F-asl  Bv  rd  Street,  Richniund,  'Virginia 
23261: 

1.  The-  Xh:\h<.:i-(>  Cn/npury.  Baltimore, 
Maryland  (money  orders:  Maryland  and 
southern  Delaware):  To  engage, 
indirectly  through  its  subsidiary 
Equitable  Bancorpor.ition.  Baltimore. 
Maryland  and  it  subsidiary  banks,  in  the 
sale  of  money  orders  having  a  face  faliie 
of  less  than  Si  .000.  This  activity  will  be 
conducted  from  offices  in  Baltimore, 
Maryland,  servicing  Maryland  and 
southern  Delaware.  Comments  on  this 
application  must  be  received  not  later 
thanNoveml.er2a  1982 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Given.  Vice 
President),  40C)  Sansome  Stnet   San 
Francisco.  California  94120 

1.  Valley  Capital  Corpora:  .:■   Las 
Vegas.  Nevada  (insurance  at  li\  itics, 
Nevada):  To  engage,  through  ilh 
subsidiary,  V'ailey  Capital  Life 
Insurance  Company,  in  the  sale  of  credit 
life  insurance  and  credit  acc:ideni  and 
health  insurance  which  is  directly 
related  to  the  extensions  of  credit  by  the 
bank  holding  company  system  These 
activ  ities  would  be  conducted  from  the 
main  office  and  branches  of  Valley  Bank 
of  .Nevada,  serving  the  entire  State  of 
Nevada.  Comments  on  this  application 
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must  be  received  not  later  than 
December  4. 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  4,  1982. 

|amea  McAfee, 

Associate  Secretary  of  the  Board. 

\FR  Doc  82-308S2  Filer!  11-8-82:  »:«  am) 
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Formation  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  bank  holding 
companies  by  acquiring  voting  shares 
and/or  assets  of  a  bank.  The  factors  that 
are  considered  in  acting  on  the 
applications  are  set  forth  in  §  3(c)  of  the 
Act  (12  U.S.C.  1842(c)). 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  With  respect  to 
each  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  that  application. 
Any  comment  on  an  application  that 
requests  a  hearing  njust  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street,  Cleveland,  Ohio  44101; 

1.  Citizens  Bancshares.  Inc., 
Salineville,  Ohio:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Citizens  Banking  Company,  Salineville, 
Ohio.  Comments  on  this  application 
must  be  received  not  later  than 
December  3. 1982. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Stonington  Banc  Shares,  Inc.. 
Stonington,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Stonington  Community  Bank, 
Stonington,  Illinois.  Comments  on  this 
application  must  be  received  not  later 
than  December  3, 1982. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President]  411 
Locust  Street,  St.  Louis,  Missouri  63166; 

1.  SVB&T  Corporation,  French  Lick 
Indiana:  to  become  a  bank  holding. 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Springs  Valley  Bank  & 
Trust  Company,  French  Lick,  Indiana. 
Comments  on  this  application  must  be 


received  not  later  than  December  3, 
1982. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom,  Vice 

President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  New  Germany  Bancshares,  Inc., 
New  Germany.  Minnesota;  to  become  a 
bank  holding  company  by  acquiring  86.8 
percent  of  the  voting  shares  of  First 
State  Bank  of  New  Germany,  New 
Germany,  Minnesota.  Comments  on  this 
application  must  be  received  not  later 
than  December  3,  1982. 

E.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  400  Sansome  Street,  San 
Francisco,  California  94120: 

1.  California  City  Bancorp,  Orange, 
California;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  California  City  Bank, 
N.A.,  Orange.  California.  Comments  on 
this  application  must  be  received  not 
later  than  December  3, 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  4,  1982. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 
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GENERAL  SERVICES 
ADMINISTRATION 

National  Archives  and  Records 
Service 

Advisory  Committee  on  Preservation; 
Meeting 

.Notice  is  hereby  given  that  the 
Preservation  of  Current  Holdings 
Subcommittee  and  the  Executive 
Committee  of  the  National  Archives  and 
Records  Service  Advisory  Committee  on 
Preservation  will  meet  on  December  7, 
1982  from  noon  to  4:00  p.m.,  and 
December  8.  1982  from  9:00  a.m.  to  4:00 
p.m.  in  Room  105,  National  Archives 
Building.  Washington,  D.C.  This  meeting 
will  be  devoted  to  an  assessment  of  the 
conservation  needs  at  the  National 
Archives. 

The  meeting  will  be  open  to  the 
public.  For  further  information  call  Alan 
Calmes.  202-523-3159. 

Dated:  November  1.  1982. 

G.  N.  Scaboo, 

Acting  Archivist  of  the  United  States. 
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DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 
Public  Healtti  Service 

National  Instttirtes  of  Health; 
Statement  of  Organization,  Functions, 
and  Delegations  of  AuttK>rtty 

Part  H.  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859-22869,  May  27, 
1975,  as  amended  most  recently  at  47  tH 
23024,  May  26, 1982],  is  amended  to 
reflect  the  following  changes:  (1)  revise 
the  functional  statement  for  the  National 
Institute  of  General  Medical  Sciences  to 
more  accurately  reflect  the  mission  and 
the  language  of  the  legislation 
establishing  the  Institute;  (2)  revise  the 
functional  statement  of  the  Intramural 
Research  Program  (IRP),  National 
Institute  of  Dental  Research  to  reflect 
the  accurate  identification  of  current 
program  content;  and  (3)  revise  the 
functional  statements  for  the  Division  of 
Extramural  Activities  (DBA),  and  the 
Office  of  Administrative  Management 
(OAM),  National  Cancer  Institute. 

Sec.  HN-B,  Organization  and 
Functions  is  amended  as  follows:  (1) 
Under  the  heading  National  Institute  of 
General  Medical  Sciences  (HN-S), 
delete  the  statement  for  the  Institute 
(NH-S)  in  its  entirely  and  substitute  the 
following: 

National  Institute  of  General  Medical 
Sciences  (NH-S).  Administers,  fosters, 
and  supports  research  in  the  basic  and 
general  medical  sciences  and  in  related 
natural  or  behavioral  sciences,  which 
have  significance  for  two  or  more  other 
institutes,  or  are  outside  the  general 
area  of  responsibility  of  any  other 
institute.  Programs  are  carried  out 
through:  (1)  grants  and  contracts  to,  and 
cooperative  agreements  with,  scientific 
institutions,  commercial  organizations, 
and  individuals  for  the  support  of  both 
basic  biomedical  research  and  applied 
research  and  development,  including 
broad  multi-disciplinary  research 
programs;  and  (2)  individual  and 
institutional  research  training  awards. 

(2)  Under  the  heading  National 
Institute  of  Dental  Research  (NH-P), 
delete  the  statement  for  the  Intramural 
Research  Program  (NH-P2)  in  its 
entirely  and  substitute  the  following: 

Intramural  Research  Program  (NH- 
P2).  (1)  Plans  and  conducts  the 
Institute's  basic  and  clinical  research 
program,  which  encompasses  research 
efforts  directed  toward  improvements  in 
the  diagnosis,  prevention  and  treatment 
of  caries,  periodontal  and  oral  soft 
tissue  diseases,  oral  tumors,  congenital 
abnormalities  and  diseases,  orafacial 
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pain,  and  diabetes;  (2)  provides  dental 
care  for  selected  inpatients  and 
ambulatory  patients  of  Institutes 
conducting  clinical  research  in  the 
Warren  Grant  Magnuson  Clinical 
Center  (3)  provides  data  processing 
facilities  and  services  for  the  Institute's 
research  and  clinical  programs;  (4) 
evaluates  research  efforts  and 
establishes  program  priorities;  (5) 
allocates  funds,  space,  and  personnel 
ceilings  to  insure  maximum  utilization  of 
available  resources  in  the  attainment  of 
Institute  objectives  and  integrates  new 
research  activities  into  the  program 
structure;  (6)  collaborates  with  other 
NIH  Institutes  and  external  research 
institutions  and  maintains  an  awarenes"! 
of  national  research  efforts  in  program 
areas;  (7)  provides  advice  on  intramural 
research  and  science  in  general  to  the 
Institute  Director. 

{3]  Under  the  heading  Natioiic! 
Cancer  Institute  (HNCI.  make  the 
following  changes: 

a.  Delete  the  statement  for  the 
Division  of  Extramural  Activities 
(HNC5)  in  its  entirely  and  substitute  the 
following: 

Division  of  Extramural  Activities 
ihlSCS).  (1)  Administers  and  directs  t)ic 
Institute's  grant  and  contract  review 
activities;  (2]  provides  initial  technical 
and  scientific  merit  review  of  grants  and 
contracts  for  the  Institute;  (3)  represents 
the  Institute  on  overall  NIH  extramur;i! 
and  collaborative  program  policy 
committees,  coordinates  such  policy  for 
the  review  and  administration  of  grants 
and  contracts;  (4)  coordinates  the 
Institute's  review  of  research  grant  and 
training  programs  with  the  National 
Cancer  Advisory  Board  and  the 
President's  Cancer  Panel;  (5) 
coordinates  the  implementation  of 
committee  management  policies  within 
the  Institute  and  provides  the  Institute's 
staff  support  for  the  National  Cancer 
Advisory  Board  and  the  President's 
Cancer  Panel;  (6)  monitors  and 
coordinates  the  operation  of  the 
divisional  Boards  of  Scientific 
Counselors  to  assure  uniformity  and 
timeliness  of  the  concept  review  of 
projects  to  be  developed  under  contract 
or  in  response  to  RFAs;  (7)  coordinates 
program  planning  and  evahiation  in  the 
extramural  area;  (8)  provides  scientific 
reports  and  analyses  to  the  Institutes 
grant  and  contract  programs;  and  (Ql 
recommends  funding  levels  of 
extramural  programs  to  the  Director, 
NCI. 

b.  Delete  the  statement  for  the  Office 
nf  Administrative  Management  fH.\'Cl3l 
in  its  entirety  and  substitute  the 
following: 

Office  of  Administrative  Managenwnl 
{HNC13).  (1)  Directs  and  conducts 


administrative  management  activities  of 
the  Institute  by  providing  services  in 
areas  of  financial  management,  contract 
management,  grant  management, 
personnel  management  and 
administrative  services;  [2]  advises  the 
Director  of  the  Institute  on 
developments  in  administrative 
management  and  administrative 
management  activities  of  the  Divisions 
of  the  Institute;  (3)  provides  financial 
and  data  analyses  on  grants  and 
contracts;  and  (4)  develops  policies  on 
administrative  management  and 
prepares  and  issues  procedures  and 
guidelines  for  implementation  of 
administrative  policies  and 
requirements. 

Dated:  November  2.  1982 
Richard  S.  Schweiker, 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 
Social  Security  Administration 

Social  Security;  Average  of  the  Total 
Wages  for  1981,  Contribution  and 
Benefit  Base,  Quarter  of  Coverage 
Amount  Retirement  Test  Exempt 
Amounts,  Formulas  for  Computing 
Benefits,  and  Extended  Table  of 
Benefit  Amounts  for  1983 

The  Secretary  has  determined — 

(1)  The  average  of  the  total  wages  for 
1981  to  be  $13,773.10; 

(2)  The  Social  Security  confibution 
and  benefit  base  to  be  $35. "CX)  for 
remuneration  paid  in  1983  and  self- 
employment  income  earned  m  taxable 
years  beginning  in  19y3; 

(5)  The  amount  of  eammgs  a  person 
must  have  to  be  credited  wnh  a  quarter 
of  coverage  in  1983  to  be  8370:  and 

(4)  The  monthly  exem.pt  amount  under 
the  Social  Security  retirement  test  for 
taxable  years  endmg  in  calendar  year 
1983  to  be  $550  for  beneficiaries  age  65 
and  over  and  $410  for  beneficiaries 
under  age  65. 

The  formulas  we  use  to  compute  the 
benefits  for  a  worker  and  his  or  her 
f.tmily  w!io  first  become  eligible  for 
benefits  in  1983  are  also  described 
below. 

Finally,  a  table  reflecting  the  new 
higher  average  monthly  wage  and 
related  benefit  amounts  made  possibh- 
by  the  higher  contribution  and  benefit 
base  is  also  published.  The  table  will  be 
u.sed  primarily  to  compute  the 
retirement  benefits  of  workers  who 
reached  age  62  before  1979. 


FOM  FURTHEM  INFORMA-nON  COMTACT: 

Eli  Donkar.  Office  of  the  Actuary.  Soria' 
Security  Administration,  6401  Security 
Boulevard.  Baltimore,  Maryland  21235. 
telephone  (301]  594-3365. 
SUPPLEMENTARY  INFORMATlOPt  Sections 
2ff3(r|(8),  213(d)  and  230(a)  of  the  Social 
Security  Act  (42  U.S.C.  403(0(8).  413(d) 
and  430(a)  require  the  Secretary  of 
Health  and  Human  Services  to  publish 
in  the  Federal  Register  on  or  befu.re 
November  1,  1982.  the  contribution  and 
benefit  base,  the  am.ount  of  earnings 
required  for  a  quarter  of  coverage,  and 
the  reli.-ement  test  exempt  amoun'is.  for 
calendar  year  1983.  In  addition,  section 
215(al|1)(D)  requires  that  the  Secretary 
publish  hy  November  1, 1982  the  formula 
for  computing  a  primary  insurance 
amount  for  workers  who  first  become 
eligible  for  benefits  or  die  in  1983,  and 
section  203(a)(2j(cj  requires  that  the 
Secretary  publish  by  November  1, 1982, 
the  formula  for  computing  a  family's 
maximum  benefits  for  families  of 
workers  who  first  become  eli.^ible  for 
old-age  benefits  or  die  m  1983. 

Average  of  the  Total  Wajres  for  1981 

The  determination  Cif  the  a\era),.'e 
wage  figure  for  1981  is  based  on  ihe  1980 
average  wage  figure  of  $12,513  4b 
announced  in  the  Federal  Register  on 
October  30,  1981  (46  FR  53-91)  along 
with  the  percentage  increase  in  average 
wages  from  1980  to  1981  measurt'd  by 
annual  wage  data  tabulated  by  the 
Internal  Revenue  Service  (IRS).  The 
average  am.ounts  of  wages  calculated 
directly  from  IRS  data  were  Sl2.ft50.89 
and  $14.144..S0  for  1980  and  1981. 
respectively.  To  deterrr.ine  an  a\  erage 
wage  figure  for  1981  et  a  level  that  is 
consistent  with  the  series  of  average 
wages  for  1951-19''7  (published 
December  29. 1978  at  43  FR  61016).  we 
multiplied  the  1980  average  wage  figure 
of  $12,513  46  by  the  percentage  increase 
in  average  wages  from  1980  to  1981 
(based  on  IKS  data)  as  folious  (with  the 
result  rounded  to  the  nearest  nrrtl: 
Average  wagi  for 
1981  =  $12,513.46^  $14,144  50^ 
$12.8.^0.89  =  513. 7-3  10.  Therefore,  the 
average  wage  for  1981  is  detrrmmed  to 
be  $13,773.10 

Contribution  and  Benefit  Base 

General  The  1983  contribuliiin  and 
benefit  base  is  $35,700. 

The  contribution  and  benefit  base 
serves  two  purposes: 

(1)  It  is  the  maximum  annual  amount 
of  earnings  on  which  Social  Security 
taxes  are  paid. 

(2)  It  is  the  maximum  annual  amount 
used  in  figuring  a  person's  Social 
Security  Benefits. 


51004 


Federal  Register  /  Vol.  47,  No.  218  /  Wednesday,  November  10.  1982  /  Notices 


Computation.  Section  230(c)  of  the 
Social  Security  Act  provides  a  table 
with  the  contribution  and  benefit  base 
for  each  year  1978. 1979, 1980,  and  1981. 
For  years  after  1981.  section  230(b)  of 
the  Social  Security  Act  contains  a 
formula  for  determining  the  contribution 
and  benefit  base.  Under  the  prescribed 
formula,  the  contribution  and  benefit 
base  for  1983  shall  be  equal  to  .he  1982 
base  of  $32,400  multiplied  by  the  ratio  of 

(1)  the  average  amount,  per  employee,  of 
total  wages  for  the  calendar  year  1981  to 

(2)  the  average  amount  of  those  wages 
for  the  calendar  year  1980.  Section 
230(b)  further  provides  that  if  the 
amount  so  determined  is  not  a  multiple 
of  $300,  it  shall  be  rounded  to  the 
nearest  multiple  of  $300. 

Average  Wages.  The  average  wage 
for  calendar  year  1980  was  previously 
determined  to  be  $12,513.48.  The 
average  wage  for  calendar  year  1981  has 
been  determined  to  be  $13,773.10,  as 
stated  herein. 

Amount.  The  ratio  of  the  average 
wage  for  1981,  $13,773.10,  compared  to 
that  for  1980,  $12,513.46.  is  1.1006628. 
Multiplying  the  1982  contribution  and 
benefit  base  of  $32,400  by  the  ratio 
1.1006628  produces  the  amount  of 
$35,661.47  which  must  then  be  rounded 
to  $35,700.  Accordingly,  the  contribution 
and  benefit  base  for  1983  is  $35,700. 

Quarter  of  Coverage  Amount 

General.  The  1983  amount  of  earnings 
required  for  a  quarter  of  coverage  is 
$370.  A  quarter  of  coverage  is  the  basic 
unit  for  determining  whether  a  worker  is 
insured  under  the  Social  Security 
program.  For  years  before  1978.  an 
individual  generally  was  credited  with  a 
quarter  of  coverage  for  each  quarter  in 
which  wages  of  $50  or  more  were  paid, 
or  for  which  $100  or  more  of  self- 
employment  income  were  credited,  to 
the  individual.  Beginning  in  1978.  wages 
generally  are  no  longer  reported  on  a 
quarterly  basis:  instead,  annual  reports 
are  made.  With  the  change  to  annual 
reporting,  section  352(b)  of  the  Social 
Security  Amendments  of  1977  (Pub.  L 
95-216)  amended  section  213(d)  of  the 
Social  Security  Act  to  provide  that  a 
quarter  of  coverage  \vould  be  credited 
for  each  $250  of  an  individual's  total 
wages  and  self-employment  income  for 
calendar  year  1978  (up  to  a  maximum  of 
4  quarters  of  coverage  for  the  year). 
Section  213(d)  also  provides  that  this 
amount  shall  be  redetermined  each  year 
and  any  change  published  in  the  Federal 
Regiater  no  later  than  November  1  of  the 
year  preceding  the  year  for  which  the 
change  is  effective. 

Computation.  Under  the  prescribed 
formula,  the  quarter  of  coverage  amount 
for  1983  shall  be  equal  to  the  1978 


amount  of  $250  multiplied  by  the  ratio  of 
(1)  the  average  amount,  per  employee,  of 
total  wages  for  calendar  year  1981  to  (2) 
the  average  amount  of  those  wages 
reported  for  calendar  year  1976.  The 
section  further  provides  that  if  the 
amount  so  determined  is  not  a  multiple 
of  SlO,  it  shall  be  rounded  to  the  nearest 
multiple  of  $10. 

A  verage  Wages.  The  average  wage 
for  calendar  year  1976  was  previously 
determined  to  be  $9,226.48.  This  was 
published  in  the  Federal  Register  on 
December  29,  1978.  at  43  FR  61016.  The 
average  wage  for  calendar  year  1981  has 
been  determined  to  be  $13,773.10  as 
stated  herein. 

Quarter  of  Coverage  Amount.  The 
ratio  of  the  average  wage  for  1981, 
$13,773.10.  compared  to  that  for  1976, 
S9. 226.48,  is  1.492779.  Multiplying  the 
1978  quarter  of  coverage  amount  of  $250 
by  the  ratio  of  1.492779  produces  the 
amount  of  $373.19  which  must  then  be 
rounded  to  $370.  Accordingly,  the 
quarter  of  coverage  amount  for  1983  is 
$370. 

Retirement  Test  Exempt  Amounts 

(a)  Beneficiaries  Aged  70  or  Over. 
Beginning  with  months  after  December 
1982,  there  is  no  limit  on  the  amount  an 
individual  aged  70  or  over  may  earn  and 
still  receive  Social  Security  benefits.  The 
age  at  which  the  retirement  test  ceases 
to  apply  is  reduced  from  age  72  to  age  70 
by  Pub.  L.  97-35,  which  amended  section 
203(c)(1)  of  the  Social  Security  Act. 

(b)  Beneficiaries  Aged  65  Through  69. 
The  retirement  test  monthly  exempt 
amount  for  beneficiaries  over  age  65  is 
stated  in  the  Social  Security  Act  at 
section  203(f)(8)(D)  for  years  1978 
through  1982.  The  stated  monthly 
exempt  amount  for  1982  is  $500.  A 
formula  is  provided  in  section 
203(f)(8)(B)  for  computing  the  exempt 
amount  applicable  for  years  after  1982. 
Under  the  formula,  the  exempt  amount 
for  1983  shall  be  the  1982  exempt 
amount  multiplied  by  the  ratio  of  (1)  the 
average  amount,  per  employee,  of  the 
total  wages  for  calendar  year  1981  to  (2) 
the  average  amount  of  those  wages  for 
calendar  year  1980.  The  section  further 
provides  that  if  the  amount  so 
determined  is  not  a  multiple  of  $10,  it 
shall  be  rounded  to  the  nearest  multiple 
of  SlO. 

A  verage  Wages.  Average  wages  for 
this  purpose  are  determined  in  the  same 
way  as  for  the  contribution  and  benefit 
base.  Therefore,  the  ratio  of  the  average 
wages  for  1981,  $13,773.10  compared  to 
that  for  1980,  $12,513.46,  is  1.1006628. 

E.xempt  Amount  for  Beneficiaries 
Aged  65  Through  69.  Multiplying  the 
1982  retirement  test  monthly  exempt 
amount  of  $500  by  the  ratio  of  1.1006628 


produces  the  amount  of  $550.33.  This 
must  then  be  rounded  to  $550.  The 
retirement  test  monthly  exempt  amount 
for  beneficiaries  ages  65  through  69  is 
determined  to  be  $550  for  1983.  The 
corresponding  annual  retirement  test 
exempt  amount  for  these  beneficiaries  is 
$6,600. 

(c)  Beneficiaries  Under  Age  65. 
Section  203  of  the  Social  Security  Act 
provides  that  beneficiaries  aged  65  and 
over  have  a  higher  retirement  test 
monthly  exempt  amount  than  those 
beneficiaries  under  age  65.  The  exempt 
amount  for  beneficiaries  under  age  65  is 
determined  by  a  formula  provided  in 
section  203(f)(8)(B)  of  the  Social  Security 
Act.  Under  the  formula,  the  monthly 
exempt  amount  for  beneficiaries  under 
age  65  is  $370  for  1982.  The  formula 
provides  that  the  exempt  amount  for 
1983  shall  be  the  1982  exempt  amount 
for  beneficiaries  under  age  65  multiplied 
by  the  ratio  of  (1)  the  average  amount. 
per  employee,  of  the  total  wages  for 
calendar  year  1981  to  (2)  the  average 
amoimt  of  those  wages  for  calendar  year 
1980.  The  section  further  provides  that  if 
the  amount  so  determined  is  not  a 
multiple  of  $10.  it  shall  be  rounded  to  the 
nearest  multiple  of  $10. 

Average  Wages.  Average  wages  for 
this  purpose  are  determined  in  the  same 
way  as  for  the  contribution  and  benefit 
base.  Therefore,  the  ratio  of  the  average 
wages  for  1981.  $13,773.10  compared  to 
that  of  1980,  $12,513.46  is  1.1006628. 

Exempt  Amount  for  Beneficiaries 
Under  Age  65.  Multiplying  the  1982 
retirement  test  monthly  exempt  amount 
of  $370  by  the  ratio  1.1006628  produces 
the  amount  of  $407.25.  This  must  then  be 
rounded  to  $410.  The  retirement  test 
monthiy  exempt  amount  for 
beneficiaries  under  age  65  is  determined 
to  be  $410  for  1983.  The  corresponding 
annual  retirement  test  exempt  amount 
for  these  beneficiaries  is  $4,920. 

Computing  Benefits  After  1978 

The  Social  Security  Amendments  of 
1977  changed  the  formula  for 
determining  an  individual's  primary 
insurance  amount  after  1978.  This  basic 
new  formula  is  based  on  "wage 
indexing"  and  was  fully  explained  with 
interim  regulations  published  in  the 
Federal  Register  on  December  29, 1978 
at  43  FR  60877.  It  generally  applies  when 
a  worker  after  1978  attains  age  62, 
becomes  disabled,  or  dies  before  age  62. 
This  formula  uses  the  worker's  earnings 
after  they  have  been  adjusted,  or 
"indexed,"  in  proportion  to  the  increase 
in  average  wages  of  all  workers.  Using 
this  method,  we  determine  the  worker's 
"average  indexed  monthly  earnings." 
We  then  compute  the  primary  insurance 
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amount,  using  the  worker's  "average 
indexed  monthly  earnings"  and  also 
adjust  the  computation  formula  to 
reflect  changes  in  general  wage  levels. 

A  verage  Indexed  Monthly  Earnings. 
To  assure  that  a  worker's  future  benefits 
reflect  the  general  rise  in  the  standard  of 
living  that  occurs  during  their  working 
lifetime,  we  adjust  or  "index"  the 
worker's  past  earnings  to  take  into 
account  the  change  in  general  wage 
levels  that  has  occurred  during  the 
worker's  years  of  employment.  These 
adjusted  earnings  are  then  used  to 
compute  the  worker's  primary  insurance 
amount, 

For  example,  to  compute  the  average 
indexed  monthly  earnings  for  a  worker 
attaining  age  62.  becoming  disabled,  or 
dying  before  attaining  age  62,  in  1983, 
we  divide  the  average  of  the  total  wages 
for  1981,  $13,773.10,  by  the  average  of 
the  total  wages  for  each  year  prior  to 
1981  in  which  the  worker  had  earnings. 
We  then  multiply  the  actual  wages  and 
self-employment  income  credited  for 
those  years  by  this  ratio  to  obtain  the 
worker's  adjusted  earnings  for  that  year. 
After  determining  the  number  of  years 
we  must  use  to  compute  the  primary 
insurance  amount,  we  pick  those  years 
with  highest  indexed  earnings,  total 
those  indexed  earnings  and  divide  by 
the  total  number  of  months  in  those 
years.  This  figure  is  rounded  down  to 
the  next  lower  dollar  amount,  and 
becomes  the  average  indexed  monthly 
earnings  figure  to  be  used  in  computing 
the  worker's  primary  insurance  amount 
for  1983. 

Computing  the  Primary  Insurance 
Amount.  The  primary  insurance  amount 
is  the  sum  of  three  separate  percentages 
of  portions  of  the  average  indexed 
monthly  earnings.  In  1979  (the  first  year 
the  formula  was  in  effect),  these 
portions  were  the  first  SlBO,  the  amount 
between  $180  and  31,085.  and  the 
amount  over  Si. 085.  The  amounts  for 
1983  are  obtained  by  multiplying  the 
1979  amounts  by  the  ratio  between  the 
average  of  the  total  wages  for  1981. 
S13.773.10.  and  for  1977,  $9,779.44,  These 
results  are  then  rounded  to  the  nearest 
dollar.  For  1983  the  ratio  is  1.408373. 
Multiplying  the  1979  amounts  of  $180 
and  $1,085  by  1.408373  produces  the 
amounts  of  $253.51  and  $1,528.08.  These 
must  then  be  rounded  to  $254  and  $1,528. 
Accordingly,  the  portions  of  the  average 
indexed  monthly  earnings  to  be  used  in 
1983  are  determined  to  be  the  first  S254, 
the  amount  between  $254  and  $1,528, 
and  the  amount  over  $1,528. 

Consequently,  for  mdividuals  who 
first  become  eligible  for  old-age 


insurance  benefits  or  disability 
insurance  benefits  in  1983  or  who  die  in 
1983  before  becoming  eligible  for 
benefits,  we  will  compute  their  primarj' 
insurance  amount  by  adding  the 
following: 

(a)  90  percent  of  the  first  $254  of  their 
average  indexed  monthly  earnings,  plus 

(b)  32  percent  of  the  average  indexed 
monthly  earnings  overS254  and  through 
$1,528,  plus 

(c)  15  percent  of  the  average  indexed 
monthly  earnings  over  $1,528 

This  amount  is  then  rounded  to  the 
next  lower  multiple  of  $.10  if  it  is  not 
already  a  multiple  of  $.10.  This  formula 
and  the  adjustments  we  have  described 
are  contained  in  section  215(a)  of  the 
Social  Security  Act  (42  U.S.C.  415(a))  as 
amended  by  Public  Law  97-33. 

Maximum  BeneFits  Payable  to  a  Family 

The  1977  /Amendments  continued  the 
long  established  policy  of  limiting  the 
total  monthly  benefits  which  a  worker's 
family  may  receive  based  on  his  or  her 
primary  insurance  amount.  Those 
amendments  also  continued  the  then 
existing  relationship  between  maximum 
family  benefits  and  primary  insurance 
amounts  but  did  change  the  method  of 
computing  the  maximum  amount  of 
benefits  which  may  be  paid  to  a 
worker's  family.  The  J980  Amendments 
(Pub.  L.  96-265)  established  a  new 
formula  for  computing  the  maximum 
benefits  payable  to  the  family  of  a 
disabled  worker.  This  new  formula  is 
applied  to  the  family  benefits  of  workers 
who  first  become  entitled  to  disability 
insurance  benefits  after  June  30.  1980 
and  who  first  become  eagible  for  these 
benefits  after  1978.  The  new  formula 
was  explained  in  a  Final  Rule  published 
in  the  Federal  Register  on  May  8,  1981  at 
46  Fr  25601.  For  disabled  workers 
initially  entitled  to  disability  benefits 
before  July  1980,  or  whose  disability 
began  before  1979,  the  family  m.;.\imum 
payable  is  computed  the  s.3me  as  the 
old-age  and  survi\or  family  m.aximum. 

Computing  the  OJd-.^ge  and  Sur^'ivor 
Family  Maximum.  The  formula  used  to 
compute  the  family  maximum,  is  similar 
to  that  used  to  compute  the  primary 
insurance  amount.  It  involves  computing 
the  sum  of  four  separate  percentages  of 
portions  of  the  worker's  primary 
insurance  amount.  In  1979.  these 
portions  were  the  first  S230,  the  amount 
between  $230  and  S332.  the  arriount 
between  $332  and  S433.  and  the  amount 
over  $433.  The  amounts  for  1983  are 
obtained  by  multiplying  the  1979 
amounts  by  the  ratio  between  the 
average  of  the  total  wagt  s  for  1981. 


$13,773.10,  and  the  average  for  19~7. 
$9,779.44.  This  amount  is  then  rounded 
to  the  nearest  dollar.  For  1983,  the  ratio 
is  1.408373,  Multiplying  the  amounts  of 
S230.  $332,  and  S433  by  1,408373 
produces  the  amounts  of  $323,93. 
S467.58,  and  $609.83,  These  amounts  are 
then  rounded  to  $324,  $468,  and  $610. 
Accordingly,  the  portions  of  the  primary 
insurance  amounts  to  be  used  :n  1983 
are  determined  to  be  the  first  $324,  the 
amount  between  $324  and  $458,  the 
amount  between  $468  and  SfilO.  and  the 
amount  over  $610. 

Consequently,  for  the  family  cf  a 
worker  who  becomes  age  62  or  dies  in 
1983,  the  total  amount  of  benefits 
payable  to  them  will  be  computed  so 
that  it  does  not  exceed 

(a)  150  percent  of  the  first  $324  of  the 
worker's  primary  insurance  amount, 
plus 

fb)  272  percent  of  'he  workers 
primary  insurance  amount  over  $234 
through  $468.  plus 

(c)  134  percent  of  the  worker's  primary 
insurance  amount  over  $468  through 
S610,  plus 

(d)  1~5  percent  of  the  worker's 
prim.arj'  insurance  amount  over  $610, 

This  amount  is  then  rounded  to  the 
next  lower  m.ultiple  of  $10  if  it  is  not 
already  a  multiple  of  $,10,  This  formula 
and  the  adj.istme.Tts  we  have  described 
are  contained  in  section  203(a)  of  the 
Social  Security  Act  (42  U.S.C.  403(a))  as 
amended  by  Public  Law  97-35. 

Extension  of  Benefit  Table  Effective 
January  1983 

The  following  is  an  extension  of  the 
Table  for  Determining  Primary 

Insurance  .Amount  and  Maximum 
Fa.Tiily  Benefits  provided  in  section 
215(a)(5)  of  the  Social  Security  Act.  This 
extension  reflec's  the  higher  average 
monthly  wage  and  related  benefit 
amounts  now  possible  under  the 
increased  contribution  and  benefit  base 
published  by  this  Notice  effective 
January  1983  m  accordance  with  section 
215(i)  of  the  Social  Security  Act,  The 
extended  portion  of  the  benefit  table 
shown  here  will  apply  primarily  to 
benefits  based  on  earnings  of  workers 
who  reached  age  62  before  1979. 

(Catalog  of  Federal  Domesiic  Assistance 
Programs  Nos,  13  8o:-l  3,805,  and  13.807 
Social  Security  Programs) 

Dated:  No\  emher  4.  1982. 

Richard  S.  Schweiker, 

Secretary  of  Health  and  Human  Sen' ices. 

BILLING  COOC  4190-11-M 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  Species  Permit;  Receipt 
of  Applications 

The  applicants  listed  below  wish  to 
conduct  specific  activities  with 
endangered  species: 

Applicant:  Dr.  Elliott  lacobson.  University  of 
Florida,  Gainesville.  FL     PRT  2-9764 

The  applicant  requests  a  permit  to 
import  tissue  samples  and  dead 
specimens  of  the  following  crocodiles 
for  scientific  research:  mugger  crocodile 
[Crocodylus palustris).  saltwater 
crocodile  [C.  porosus).  and  gavial 
[Gaviclus  gangeticus).  All  specimens  or 
tissues  will  be  of  captive  bred  animals: 

.Applicant:  Cincinnati  Zoo.  Cincinnati,  OH 
PRT  2-9773 

The  applicant  requests  a  permit  to 
import  four  captive-bred  black-footed 
cats  [Felis  nigripes]  from  West  German 
Zoological  Parks  for  enhancement  of 
propagation. 

Humane  care  and  treatment  during 
transport,  if  applicable,  has  been 
indicated  by  the  applicants. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  in  Room  601, 1000  N. 
Glebe  Rd..  Arlington,  Virginia,  or  by 
writing  to  the  U.S.  Fish  and  Wildlife 
Service.  WPO.  P.O.  Box  3654,  Arlington. 
VA  22203. 

Interested  persons  may  comment  on 
these  applications  within  30  days  of  the 
date  of  this  publication  by  submitting 
written  data,  views,  or  arguments  to  the 
above  address.  Please  refer  to  the  file 
number  when  submitting  comments. 

Dated:  November  5.  1982. 

Robert  ].  Batky, 

Acfnig  Chief.  Branch  of  Permits.  Federal 
Wildlife  Permit  Office. 

\¥V.  Dor   B2-30874  Filed  ll-»-fl2:  8  45  dm| 
BILLING  CODE  4310-55-M 


Bureau  of  Land  Management 
IA-17379] 

Arizona;  Realty  Action  Competitive 
Sale  of  Public  Land  in  Graham  County 

FR  Doc.  82-28056  appearing  on  pages 

45084  and  45085  in  the  issue  of 
Wednesday,  October  13,  1982,  is 
amended  by  adding  a  paragraph  before 
the  final  paragraph  in  cnlunir  2.  paue 

45085  which  reads: 
Publication  of  this  Notice  u  .11 

segregrate  the  subject  land  fiom  all 
appropriations  under  the  public  land 


laws  including  the  mining  laws  but  not 
the  mineral  leasing  laws.  Segregation 
will  terminate  upon  the  issuance  of 
patent  or  two  years  after  the  date  of  this 
Notice, 

Dated:  November  2,  1982. 
Vernon  L.  Saline, 

Acting  District  Manager. 

|FB  Doc  82-30858  Filed  ll-»-82.  8  45  am| 
BILUNG  CODE  *3-\p-*4-V 

Bureau  Forms  Submitted  for  Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C,  Chapter  35],  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contracting  the  Bureau's  clearance 
officer  at  the  phone  number  listed 
below.  Comments  and  suggesiions  on 
the  requirement  should  be  made  directly 
to  the  Biierau's  clearance  officer  and  the 
Office  of  Management  and  Budget's 
reviewing  official,  Mr.  Richard  Otis  at 
(202)  395-7340. 

Tiilf:  43  CFR  4120,6-2,  Cooperative 

Agreement  for  Range  Improvements 
H.ireflu  Form  Number;  4120-6  ^ 

Frequency:  Occasionally 
Description  of  Respondents:  Permittees  or 

lessees  authorized  to  graze  livestock  on  th( 

public  lands 
Annual  Responses:  600 
Annual  Burden  Hours:  102 
Bureau  Clearance  Officer  (alternate):  Linda 

Gibbs  (202)  653-8'853 

Dated:  October  15,  1982. 
Arnold  E.  Petty, 

Acting  Associate  Director. 

|FR  Due   R2-:»08fll  Ftlpd  11-9-82:  B:4S  am) 
BILLING  CODE  4310-84-M 


Bureau  Forms  Submitted  for  Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  ot  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  info;mation  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
b\-  contracting  the  Bureau's  clearance 
officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  directly 
to  the  Bureau  clearance  officer  and  the 
Office  of  Management  and  Budget 
reviewing  official,  Mr,  Richard  Otis  at 
202-395-7340. 

'I  itle:  43  CFR  4120.6-2.  Certified  Actual  Use 
Gtazmg  Report 


jBureau  Form  .Number:  4130-5 
Frequency:  Occasionally 
Description  of  Respondents.  Permittees  or 

lessees  authorized  to  graze  livrslock  on  the 

public  lands 
Annual  Responses  15,(XiO 
Annual  Burden  Hours:  7,5<X) 
Bureau  Clearance  Officer  (alternate):  Linda 

Gi'ohs  (202)653-8853 

Dated   October  15,  1982. 
Axnold  E.  Petty. 
Acting  .\ssociate  Director. 

IKR  Doc  82-30862  Fll«i  11-»-82.  8;«S  am| 
BILLING  CODE  4310-»4-M 


Butte  Districts'  Grazing  Advisory 
Boards;  Meeting 

.November  2.  1982. 

This  notice  cancels  the  combined 
meeting  of  the  Miles  City.  Lewistown, 
and  Butte  Districts'  Grazing  Advisory 
Boards  which  was  to  be  held  on 
December  6,  1982  at  the  Northern  Hotel 
in  Billings,  Montana.  The  original  notice 
of  the  meeting,  published  October  28, 
1982,  47  FR  4"94,  is  hereby  canceled. 
Ray  Brubaker, 
District  Manager. 


IFR  Doc   82-30859  F;!ed  11 
BILLING  CODE  4310-«4-M 


8:4S  am) 


-t^change  1-18580) 

Idaho  Falls  District;  Public  Lands  in 
Fremont  County,  Idaho 

The  following  described  public  lands 
have  been  determined  to  be  suitable  for 
disposal  by  exchange  under  Sec.  206  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1716: 

Boise  Meridian,  Idaho 

T  8  N..  R.  37  E.. 
Sec,  25:  SW>4SWV,: 
Sec.26:NE)JNW)J.  SEV 
Containing  240  acres. 

In  exchange  for  all  these  lands,  the 
Federal  Government  will  acquire  the 
following  described  land  from  Richard 
Egbert  of  Tetonia,  Idaho: 

Boise  Meridian,  Idaho 

T,  10  N  ,  R,  41  East, 
Sec,  8:SEk.SEK,; 
Sec  17:NEV,NW>i,  SH. 
Containing  160  acres. 

The  purpose  of  the  exchange  is  to 
a(,quire  the  non-Federal  lands  which 
will  provide  critical  wildlife  habitat  fo:  ,i 
rapidly  growing  elk  herd  which  uses  tin- 
subject  lands  for  spring  and  fall  forage 
areas.  The  subject  non-Federal  lands 
adjoin  public  lands  and  Stale  land 
which  is  specifically  managed  for  this 
purpose  by  the  Idaho  Departn-.ent  of 
Fish  and  Game.  The  non-Ft  dcrii!  \.:nd< 
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are  located  within  the  Sand's  Habitat 
Management  Plan  which. was  developed 
to  protect  and  provide  habitat  for  this 
elk  herd  as  well  as  other  important 
wildlife  species.  The  exchange  is 
consistent  with  the  Bureau's  planning 
for  the  lands  involved.  County  and  State 
officials  have  been  consulted  concerning 
the  exchange  proposal.  The  Idaho 
Department  of  Fish  and  Game  fully 
supports  the  proposal.  The  public 
interest  would  be  well  served  by  this 
exchange. 

The  values  and  objectives  of  the 
Federal  lands  to  be  conveyed  are 
significantly  less  than  the  values  and 
objectives  that  will  be  acquired  with  the 
non-Federal  lands. 

A  final  appraisal  assessing  the  fair 
market  value  of  the  lands  involved  has 
been  made.  The  value  of  the  selected 
Federal  lands  was  appraised  at  $6,400 
more  than  the  value  of  Mr.  Egbert's 
private  lands.  Mr.  Egbert  will  equalize 
the  values  by  making  a  payment  of 
$6,400  to  the  United  States  prior  to 
completion  of  the  land  exchange. 

The  terms  and  conditions  applicable 
to  the  exchange  are: 

1.  The  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States,  Act  of  August  30, 1890  (43 
U.S.C.  945).    • 

2.  The  public  lands  will  be  subject  to 
valid  existing  rights  including  any  right- 
of-way,  easement  and  lease  of  record. 

3.  All  minerals  will  be  reserved  to  the 
United  States.  Publication  of  this  notice 
in  the  Federal  Register  will  segregate  the 
public  lands,  described  above,  from 
appropriation  under  the  public  land 
laws,  including  mining  laws.  As 
provided  by  the  regulations  of  43  CFR 
2201. l(bl,  any  subsequently  tendered 
application,  allowance  of  which  is 
descretionary,  shall  not  be  accepted, 
shall  not  be  considered  as  filed  and 
shall  be  returned  to  the  applicant.  The 
segregative  effect  of  this  notice  will 
terminate  upon  issuance  of  patent  or  in 
two  years,  whichever  occurs  first. 

The  non-Federal  lands  described 
above  are  subject  to  prior  Federal 
reserved  minerals.  The  prior  Federal 
interests  are  hereby  segregated  to  the 
extent  that  such  interests  will  not  be 
subject  to  appropriation  under  the 
mining  laws  until  a  notice  pursuant  to  43 
CFR  2200.3(a)  is  published  m  the  Federal 
Register. 

Detailed  information  concerning;  the 
e.Kchange.  including  the  environmental 
assessment  and  the  record  of  public 
contact  is  available  for  review  at  the 
Idaho  Falls  District  Office,  Bureau  of 
Land  Management,  940  Lincoln  Road. 
Idaho  Falls,  Idaho  83401. 


For  a  period  of  45  days  from  the  date 
of  this  notice  interested  parties  may 
submit  comments  to  the  Idaho  Falls 
District  Manager  at  the  above  address. 
Any  adverse  comments  will  be 
evaluated  by  the  Idaho  State  Director, 
Bureau  of  Land  Management,  who  may 
\  acate  or  modify  this  realty  action  and 
issue  a  final  determination.  In  the 
absence  of  any  action  by  the  State 
Director,  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Ddtfd:  November  2.  1982. 
O'dell  A.  Frajids«n, 

District  Manager. 

'W  Doi    8J-J0880  Filed  n-»-g2:8:4Sain| 
BILLING  CODE  4310-«4-U 


IF-1932y-A,  F-19329-BI 

Alaska  Native  Claims  Selection 

Correction 

In  FR  Doc.  82-27241  beginning  on  page 
43975  in  the  issue  of  Monday,  October  4, 
1982.  make  the  following  changes: 

1.  On  page  43796,  second  column, 
fourth  line  from  the  bottom,  the  plat 
number  should  read  "plat  No.  71-09758": 
third  column,  under  T.115.,  R.16E.,  Sec. 
20,  the  third. line  should  be  removed. 

2.  On  page  43797,  first  column, 
seconds  line  should  read  "and  ¥- 
010195". 

BILLING  COOe  1505-01-M 


Grand  Junction  District  Grazing 
Advisory  Board;  Meeting 

Notice  is  hereby  given  in  accordance 

with  Fh.ib  L.  92-463  that  a  meeting  of  the 
errand  |unction  District  Grazing 
.Advisory  Board  will  be  held  on 
Thursday,  December  9.  1982. 

The  meeting  will  begin  at  9  a.m.  in  the 
conference  room  of  the  Bureau  of  Land 
.Management  Office  at  50629  West 
Highway  6  and  24,  Glenwood  Springs, 
Colorado.  The  agenda  for  the  meeting 
will  include:  (1)  Minutes  of  the  previous 
meeting.  (2)  draft  allotment 
categorization  criteria,  (3)  grazing  fee 
study.  (4)  range  improvement 
maintenance  transfer  policy,  (5)  draft 
environmental  statement  proposals  for 
livestock  use  in  the  Glenwood  Springs 
Resource  Area.  f6)  use  of  advisory 
bcidrd  funds  for  predator  control,  (7) 
-idvisory  board  range  improvement 
projects  and  funding,  (8)  Fiscal  Year  83 
Range  Improvement  Program,  (9) 
advisory  board  election.  (10)  approval  of 
draft  resolution  on  use  of  county  mineral 
material  funds  and  (11)  arrangements  for 
the  next  meeting. 


The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  board  between  1:00 
and  1:30  p.m..  or  file  written  statements 
for  the  board's  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager,  Bureau  of 
Land  Management.  764  Horizon  Drive, 
Grand  Junction,  Colorado  81501,  by 
December  8. 1982.  Depending  on  the 
number  of  persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 

Summary  minutes  of  the  board 
meeting  wijl  be  maintained  in  the 
District  Ofiice  and  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  hours)  within  30 
days  following  the  meeting. 

Further  information  on  the  meeting 
may  be  obtained  at  the  above  address 
or  by  calling  (303)  243-6552. 
Oavid  A.  fones, 
District  Manager. 

|FR  Doc  82-31000  Filed  11-9-82;  a:4.S  am| 
BILLING  COOE  4310-«4-M 


National  Park  Service 

Boston  National  Historical  Park 
Advisory  Commission;  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  meeting  of  the  Boston 
National  Historical  Park  Advisory 
Commission.  The  matters  to  be 
discussed  at  this  meeting  include: 

1.  Tour  of  USS  Constitution  Museum. 

2.  Subcommittees  reports. 

(a)  Site  Liaison. 

(b)  Education. 

(c)  Commandant's  House  Use. 

(d)  Community  involvement. 

(e)  Budgeting  and  priorities. 

3.  Plans  for  Freedom  Trail  signing, 
striping,  and  litter  control. 

4.  Evaluation  of  1982  visitor  season. 

5.  Massport  plans  for  Hoosac  Pier. 

6.  Discussion  of  other  Navy  Yard 
concerns  and  activities  including  USS 
Cassin  Young,  Water-Chelsea 
Connector,  and  opening  of  gate  4. 

7.  Report  on  Boston  African  American 
National  Historic  Site. 

8.  Report  on  Dorchester  Heights 
National  Historic  Site. 

9.  Review  and  discussion  of  park 
administration. 

date:  December  2, 1982,  11  a.m.  to  3  p.m. 

ADDRESS:  USS  Constitution  Museum, 
Building  22,  Charlestown  Navy  Yard, 
Boston,  Massachusetts. 
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FOR  FURTHER  INFORMATIOM  CONTACT: 

Hugh  D.  Gumey.  Superintendent,  Boston 
National  Historical  Park.  15  State  Street 
Boston.  Massachusetts  02109  (617  242- 
5644V 

SUPPLEMENTARY  information:  Notice  !S 
hereby  given  in  accordHnce  with  the 
Federal  Advisory  Commitlee  Act.  Put) 
L.  92-463.  The  Commission  was 
established  by  Pub.  L.  93-431  to  advise 
the  Secretarj-  of  the  Interior  on  mattprs 
relating  to  the  development  of  the 
Boston  National  Historical  Parl^. 

Dated:  Nuvembur  1.  3982. 
Herbert  S.  Cabies.  }r., 

Rffiinnal  Director, 
\or:h  Allantic  FLegwn 
i"K  !><«  «.-:i<i(«HFi;«i  n-».(i:  H.45«m| 
BILLING  CXXX  43te-7»-M 


Hampton  National  Historic  Site;  Public 
Review  Period  ar>d  Meetings 

AGENCY:  National  Park  Service.  Interior 

ACTKMC  Notice  of  avaiblii'.ity  of  d:afl 
oenerai  management  plan  and  notice  of 
piiblic  review  period  {November  8- 
December  17. 19a2)  and  public  meetings 

summary:  The  Draft  General 
Mana,qement  Plan  for  Hampton  National 
Historic  Site  is  now  available  for  public 
review.  The  Draft  Plan  outlines  a 
program  for  vis'tor  use.  resource 
management  and  protection,  and 
general  development  for  the  next  10  to 
15  years.  Issues  addressed  include 
natural  and  cultiu-al  resource  protec'ion 
land  protection,  interpretation  and 
visitor  USE,  and  facility  development. 

Copies  of  the  Draft  Plan  may  be 
obtained  at  the  site,  Hampton  National 
Historic  Site,  Towson,  Md  21204  at  the 
Towson  Public  Library:  and  at  the  Mid 
Atlantic  Regional  Office,  143  S.  Third 
Street,  Philadelphia,  Pa.  19106.  The 
public  Meetings  will  be  held  to  discuss 
the  plan's  recommendations  and  to 
receive  public  comment. 

Dates  and  Locations 

December  1, 1:30  p.m.:  Hampton 
.National  Historic  Site.  535  Hampton 
Lane.  Towson,  Md.  21204 

December  1,  7  p.m.:  Towson  United 
Methodist  Church,  501  Hampton  Lane. 
Towson,  Md.  21204. 

Written  comments  are  encouraged 
and  should  be  forwarded  to  the  Regional 
Director.  Mid-Atlantic  Regional  Office, 
by  December  17. 1982. 

FOR  FUflTHEfl  INFOMIATIOM  CONTACT: 

Adam  Karalius.  Site  Manager,  fiauipton 
National  Historic  Site,  Towson.  Md 

21204. 


Dated:  .\ovc.Trber  1. 1982 
Don  H.  CastlebeiTy, 

Siting  Re^wnai  Direitor.  Mni-Allantic 

Rci;:or, 

W'H  I>nr    H::-308tW  Hi^fi  "IT  JMC  »Af.  Hmt 
BIULING  COOe  431O^70-M 

Bureau  of  Reclamation 

Quarterly  Status  Tabulation  of  Water 
Service  and  Repayment  Contract 
Negotiations;  Proposed  Contractual 
Actions  Pending  Through  December 
1982 

Pursuant  to  seciiun  226  of  the 
Reclamation  Reform  Act  of  19R2  (96 
Stat.  1261 ),  the  Departmicnt  of  the 
Interior  must  afford  the  affected  publn 
an  opportunity  to  t>e  aware  of  and  to 
provide  comments  on  water  service  and 
repayment  contract  negotiations  being 
conducted  by  the  Bu-eau  of 
Rf'clam.ation.  Pursuant  to  {he   "{-•nai 
Revised  Public  Participation 
Procedures  "  for  water  sen  ice  and 
repayment  contract  negotiations. 
published  in  tlie  Federal  Register 
February  22,  lf«12.  Vol.  4",  page  "763, 
a.nd  the  Reclamation  Refurn:  .Art,  a 
tabulation  is  pro\  ided  below  of 
proposed  contractual  actions  in  each  of 
the  seven  Reclamation  regions.  Each     .. 
proposed  action  listed  is.  or  j.'.  expected 
to  lie.  in  some  slu_o  of  the  contract 
negotiation  p.^'ocess  diir.ng  October. 
November,  or  December  of  1982.  When 
contract  negotiations  are  completed,  and 
prior  to  execution,  each  proposed 
c:ontract  form  must  be  appro\ed  by  the 
Secret  try.  or  pursuant  to  delegated  or 
redelegated  authority.  iKb  Commission 
of  Reclamation  or  one  of  the  Regional 
Directors.  In  some  instan<:es. 
congressional  review  and  appro\al  of  a 
report,  water  rate,  or  othe'  te-ms  and 
conditions  of  the  contract  may  be 
involved.  The  identity  of  the  approving 
ofticer  and  other  information  pertaining 
tci  a  specific  contract  proposal  may  be 
obtained  by  calling  or  writing  the 
appropriate  regional  office  at  the 
addresses  and  telephone  numbers  given 
for  each  region. 

This  notice  is  one  of  a  var.etx  of 
means  being  used  to  inform  the  public 
about  proposed  contractual  actions 
Some  of  the  actions  listed  have  i>een 
publicized  in  the  Federal  Register 
previously.  When  this  is  the  case,  the 
date  of  publication  is  given  Individual 
n.itice  of  intent  to  negotiate,  and  other 
appropriate  announcements,  will  be 
made  in  the  Federal  Register  for  those 
actions  fourtd  to  have  sidespread  public 
interest,  in  addition,  a  wide  variety  of 
local  publicity  resources  are  being  used 
selectively  to  inform  the  public  affected 
by  a  specific  contract  proposal 


.Acronym  Deliniticns  L'sed  Herein 

ilDl     Irr;ga1ii:>r  District 
HDD'     Irrnjiilion  hnri  Drainnne  District 
(NtiSiij     Municipal  and  induRtr.al 
(D&.MC)     Drainage  and  Mnor  Conslrurtion 
(RsB;     Reh&lnblation  arxl  Bftlf-.Tnenl 
(OStVli     Operatinii  find  M.iin!i  nan(  e 
(CVP)     Centra!  Valley  PrcK-c! 
(P-SMBP)     Pick -Sloan  MLssouri  Bisin 

Program 
(CRSP)     Colorado  River  Storage  Proved 
(SRP.\)    Small  Reclamsrton  projects  Ad 
(SOK.^Rl     Southern  Fork  American  River 

Pacific  Northwest  Region 

Bureau  of  Reclamation.  S'tO  West  Fori 
Street,  Box  043.  Boise.  ID  B3r24, 
telephone  (208)  334-9011. 

1.  Boise  Cascade  Corporation. 
Columbia  Basin  Project.  Washington; 
Industrial  water  scnice  contract;  250 
acre-feet;  federal  Register  notice 
published  April  7.  1980.  Vol.  45.  page 
23531 

2.  Potholes  Reservoir  Banl<  Storage 
Pumpers.  Coliunbia  Basin  Project 
Washington;  1-ong-term  ungation  water 
service  contract  not  to  exceed  320  acres 
or  1,000  acje-feet  of  water  annually  for  a 

'  term  of  up  to  40  years:  Federal  Register 
notice  published  Nrveniber  3.  1981   Vol. 
46.  page  54(>48 

3.  Northwest  Land  and  investment. 
Inc.,  Columbia  Basin  riojecL 
Washington:  T»mp<ircry  water  service 
contract  for  40  acre-feet 

4.  Okanogan,  ID.  OKanoRan  Project. 
Washington;  K^B  loan  n'pa>  men! 
contract;  $10,792,001  propo.sed 
obligation 

5.  Miscellaneous  \^'ater  I  sers  Pacific 
Northwest  Region,  Idaho.  Oregon,  and 
Washington:  Temporary  (interim)  water 
service  contracts  for  surplii?  projec:t 
water;  Maximum  of  10.000  anre-fert 
annually  per  contractor  for  irrigation 
and  maximum  of  2.000  acre-feet 
annually  per  M&l  contractor  for  terms  of 
up  to  2  years.  "'^ 

6.  Rogue  River  BdSiii  wati  r  users. 
Rogue  Ri\  er  Basin  Project.  Oregon; 
Water  service  contracts:  S5  per  acre-fool 
or  S20  minimum,  per  annum,  not  to 
exceed  320  acres  of  1,000  a  ere -feet  of 
water  per  contractor  for  terms  up  to  4(' 
\e,iis 

~  City  of  HiilslKiro,  Tualatm  Pri>)t-ct. 
Oregon:  Repayment  contract  to  repay 
$368,000  estimated  costs  of  channel 
improvement  at  Spring  Hill  Pu.Tipinx 
Plant. 

8.  WillameHe  Basin  water  users 
V\  lilameite  Basin  Project  Onegon: 
V\  ater  service  contracts,  $1.25  per  acre 
toot  or  S.^  minimum  per  annum,  not  to 
exceed  320  acre.«  of  1.000  acre  feet  of 
water  annually  per  contractor  for  Ic-ms 
up  to  40  years 
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9.  Outlook  ID,  Yakima  Project, 
Washington;  R&B  loan  repayment 
contract;  $2,487,000  proposed  obligation; 
Federal  Register  notice  published 
February  4, 1982,  Vol.  47,  page  5363. 

10.  Sunnyside  Valley,  DD,  Yakima 
Project.  Washington;  R&B  loan 
repayment  contract;  $13,221,000 
proposed  obligation. 

11.  Granger  ID.  Yakima  Project. 
Washington;  R&B  loan  repayment 
contract;  $1,111,000  proposed  obligation. 

12.  Sunnyside  Valley  Board  of 
Control,  Yakima  Project.  Washington; 
R&B  loan  repayment  contract; 
$15,901,000  proposed  obligation. 

13.  Washington  Water  Power 
Company.  Inc.,  Columbia  Basin  Project, 
Washington;  Industrial  water  service 
contract;  32.000  acre-feet  of  water  per 
year  from  Franklin  D.  Roosevelt  Lake  for 
the  proposed  Creston  Powerplant; 
Federal  Register  notice  pubUshed 
December  11. 1981.  Vol.  46.  page  60658. 

14.  Boise  Project  Board  of  Control, 
Boise  Project,  Idaho-Oregon;  Short-term 
irrigation  water  service  contract  for 
1982;  22,800  acre-feet  of  stored  water  in 
Arrowrock  Reservoir  at  $1,00  per  acre- 
foot. 

15.  Bridgeport  Public  Schools,  Chief 
Joseph  Dam  Project,  Washington; 
Irrigation  water  service  contract  for  25 
acres  for  a  term  of  40  years. 

Mid-Padfic  Region 

Bureau  of  Reclamation.  (Federal 
Office  Building)  2800  Cottage  Way. 
Sacramento.  CA  95825.  telephone  (916] 
484-4680. 

1.  El  Dorado  ID,  CVP,  California; 
Coordinated  CVP/SOFAR  Project 
operations  and  water  service  contract; 
20,000  acre-feet  with  construction  of 
Auburn  Dam. 

2.  4-E  Water  District,  CVP.  California; 
Water  service  contract;  80  acre-feet; 
Federal  Register  notice  published 
October  3, 1979,  Vol.  44.  page  56991. 

3.  2047  Drain  Water  Users 
Association,  CVP,  California;  Water 
right  settlement  contract;  Federal 
Register  notice  published  July  25, 1979, 
Vol.  44.  page  43535. 

4.  Stockton-East  Water  District,  CVP. 
California;  Interim  water  service 
contract:  75,000  acre-feet  from  New 
Melones  Reservoir  Federal  Register 
notice  published  February  5, 1982,  Vol. 
47,  page  5473. 

5.  Central  San  Joaquin  Water 
Conservation  District,  CVP,  California; 
Water  service  contract;  49.000  acre-feet 
firm  supply  and  39,000  acre-feet  interim 
supplies  from  New  Melones  Reservoir 
Federal  Register  notice  published 
February  5, 1982.  Vol.  47,  page  5473. 

6.  Tuolumne  Regional  Water  District. 
CVP,  California;  Water  service  contract; 


9,000  acre-feet  from  New  Melones 
Reservoir;  Federal  Register  notice 
published  February  5, 1982,  Vol.  47.  page 
5473. 

7.  Calaveras  County  Water  District. 
CVP.  California;  Wafer  service  contract; 
500  acre-feet  from  New  Melones 
Reservoir:  Federal  Register  notice 
published  February  5, 1982.  Vol.  47,  page 
5473. 

8.  Colusa  County  Water  District.  CVP, 
California:  Amendatory  water  service 
and  repayment  contract  to  provide  for 
delivery  of  M&I  water. 

9.  Solano  Irrigation  District.  CVP. 
California;  Amendatory  loan  contract 
providing  for  reconveyance  and  M&I 
water  supply  delivery. 

10.  Hills  Valley  ID.  CVP,  California; 
Amendatory  water  service  contract; 
additional  400  acre-feet. 

11.  Carson-Truckee  Water 
Conservancy  District,  Washoe  Project. 
California/Nevada:  Interim  water 
service  contract;  10,000  acre-feet; 
Federal  Register  notice  published  May 
14. 1981,  Vol.  46,  page  26705. 

12.  Miscellaneous  Water  Users,  Mid- 
Pacific  Region,  CaUfomia.  Oregon  and 
Nevada;  Temporary  (interim)  water 
service  contracts  for  surplus  project 
water  Maximum  of  10,000  acre-feet 
annually  per  contractor  for  irrigation 
and  maximum  of  2,000  acre-feet 
annually  per  M&I  contractor  for  terms 
up  to  2  years. 

13.  Arvin-Edison  Water  Storage 
District,  CVP,  California;  Amendatory 
loan  repayment  contract  to  provide  for 
delivery  of  M&I  water. 

Upper  Colorado  Region. 

Bureau  of  Reclamation,  P.O.  Box 
11568,  (125  South  State  Street)  Salt  Lake 
City,  UT  84147,  telephone  (801)  524-5435. 

1.  Southern  Ute  Indian  Tribe.  Florida 
Project.  Colorado:  Amendatory  contract 
to  Contract  No.  14-06-400-3038  of  May 
7, 1963:  An  administrative  action  to 
provide  for  delivery  of  181  acre-feet  of 
water  presently  delivered  outside  the 
terms  of  the  existing  contract. 

2.  Miscellaneous  water  users.  Upper 
Colorado  Region,  Utah,  Wyoming, 
Colorado,  and  New  Mexico;  Temporary 
(interim)  water  service  contracts  for 
surplus  project  water;  Maximum  of 
10,000  acre-feet  annually  per  contractor 
for  irrigation  and  maximum  of  2,000 
acre-feet  annually  per  M&I  contractor 
for  terms  up  to  2  years. 

3.  Southern  Ute  Indian  Tribe,  Animas- 
La  Plata  Project,  Colorado;  Water 
service  contract;  26,500  acre-feet  per 
year  for  M&I  use:  3.300  acre-feet  per 
year  for  irrigation:  Federal  Register 
notice  published  April  17, 1981.  Vol,  46. 
page  22474. 


4.  Ute  Mountain  Ute  Indian  Tribe, 
Animas-La  Plata  Project.  Colorado  and 
New  Mexico;  Water  service  contract: 
6,000  acre-feet  per  year  for  M&I  use; 
26,600  acre-feet  per  year  for  irrigation; 
Federal  Register  notice  published  April 
17, 1981,  Vol.  46,  page  22474. 

5.  Navajo  Tribal  Utility  Authority. 
Animas-La  Plata  Project.  New  Mexico; 
M&I  water  service  contract;  7.600  acre- 
feet  per  year;  Federal  Register  notice 
published  April  17, 1981.  Vol.  46.  page 
22474. 

6.  Springville  ID-Mapleton  ID. 
Strawberry  Valley  Project.  Utah; 
Repayment  contract  for  R&B  program 
loan  obligation  not  to  exceed  $228,000; 
Federal  Register  notice  published  June  3, 
1982,  Vol.  47,  page  24227.  Submitted  to 
Congress  on  September  22. 1982,  for 
consideration. 

7.  Ute  Mountain  Ute  Tribe  and  Bureau 
of  Indian  Affairs.  Dolores  Project, 
Colorado;  Repayment  contract;  1.000 
acre-feet  per  year  for  M&I  use;  22,900 
acre-feet  per  year  for  irrigation;  Federal 
Register  jiotice  published  September  10, 
1980,  Vol.  45,  page  59642. 

8.  Fontenelle  (Chevron)  State  of 
Wyoming,  Seedskadee  Project, 
Wyoming;  Water  supply  contract  for 
22,500  acre-feet  per  year  for  industrial 
use. 

Lower  Colorado  Region. 

Bureau  of  Reclamation,  P.O.  Box  427, 
(Nevada  Highway  and  Park  Street) 
Boulder  City,  NV  89005,  telephone  (702) 
293-8536. 

1.  Imperial  ID.  Boulder  Canyon 
Project,  Arizona;  Transfer  of  O&M 
fimction  for  Imperial  Dam  and  related 
works;  Administrative  action. 

2.  Rainbow  Municipal  Water  District, 
Fallbrook.  California;  SRPA  loan 
amendatory  contract;  $9,090,800  cost 
escalation  adjustment;  Federal  Register 
notice  published  May  24. 1979.  Vol.  44. 
page  30173. 

3.  Lake  Havasu  IDD  for  Horizon  Six 
and  Ansazi  Pueblo,  Boulder  Canyon 
Project,  Arizona;  M&I  water  service 
contracts  for  170  and  131  acre-feet  per 
year,  respectively.  Contract  execution 
pending  approval  and/or  request  for 
negotiating  sessions  by  Lake  Havasu 
IDD  and  submission  of  subcontracts  for 
Bureau  approval. 

4.  City  of  Yuma,  Boulder  Canyon 
Project,  Arizona;  Amendatory  M&I 
water  service  contract;  3,613  acre-feet. 

5.  Agricultural  and  M&I  water  users. 
Central  Arizona  Project,  Arizona;  Water 
service  subcontractors;  A  certain 
percent  of  available  supply  for  irrigation 
entities  and  up  to  640,000  acre-feet  for 
M&I  use. 


Southwest 


UMI 
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6.  City  of  Needles,  California; 
Contract  for  MisceHaneous  Preseni 
Perfected  Rights;  Pursuant  to  Supreme 
Court  Decree  of  March  9, 1964.  in 
Arizona  v.  California  as  supplemented 
on  January  9,  1979,  for  1.500  acre-feet; 
Contract  sulimitted  to  city  for  review 
and  approval. 

7.  Cibola  IDD,  Boulder  Canyon 
Project.  Arizona:  Water  scr%-irp  contrac 
for  22.560  acre-feet  per  year 

8.  Hiliander  "C"  ID,  Boulder  Canyon 
Project  Arizona;  Pursuant  to  the 
Colorado  River  Basin  Salinity  Control 
Act.  as  amended;  Temporan,  water 
service  contract  for  water  ser\ice  not  w 
exceed  10.000  acre-feel  per  year 

9.  Hiliander  "C"  ID.  Boulder  Carvon 
Project,  Arizona;  Pursuant  to  the 
Colorado  River  Basin  Salinity  Cnntiol 
Act,  as  amended;  Permanent  water 
service  contract  for  water  serMce  mA  Ic 
exceed  28,00(1  acre-feet  per  year 

Southwest  Region: 

Bun  uu  of  Reclamatitm.  Ciiramerce 
Building.  Suite  201.  714  South  T>  ler. 
Amariilo.  TX  79101.  telephone  (806)  3~8- 
5430. 

1.  Village  of  Questa,  San  Juan-Ch.tma 
Project.  New  Mexico;  MStI  water  ser\  ice 
contract  for  200  acre-feet  annually: 
Federal  Register  notice  published 
January  25.  1980.  Volume  45.  page  G;~« 

2.  City  of  Belen,  San  Juan-Chama 
Project.  New  Mexico;  MM  water  servict' 
contract  for  500  acre-fee!  annually; 
Federal  Register  notice  published  Aprii 
26.  1932,  Vol.  47.  Page  1782. 

3.  Fort  Cobb  Reservoir  Master 
Conser\-ancy  District.  Washita  Basin 
ProjiMjt.  Oklahoma;  Amendatory 
repayment  contract  to  convert  4.70() 
acre-feet  of  irrigation  water  to  M&l  use 
Federal  Register  notice  published 
August  13, 1982.  Vol.  46.  page  40940 

4.  Foss  Reservoir  Master  Consenancx 
District.  W'ashita  Basin  Project. 
Oklahoma;  Amendatory  repa>raent 
contract  for  remedial  work.  Necessity  of 
amendment  is  dependent  upon  outcome 
of  pending  Safety  of  Dams  legislation.  S 
956  and  HR.  3208. 

5.  Harlingen  ID.  Lower  Rio  Grande 

\  alley.  Texas:  Repayment  contract  for 
R&B  program:  Estimated  cost  is  S3 
millii^n. 

6.  Vermejo  Conserv  ancy  District. 
Vermejo  Project,  New  Mexico; 
Amendatory  contract  to  relieve  the 
district  of  further  repayment  obligation, 
presently  exceeding  S2  million,  pursuant 
to  Pub.  L.  96-550. 

7.  City  of  Albuquerque.  San  Juan- 
Chama  and  Rio  Grande  Projects.  Nl\% 
Mexico;  A  water  storage  contract  to 
hold  a  portion  of  the  city's  San  Juan- 
Chama  Project  water  in  Elephant  Butte 
Reservoir  for  potential  resale  to  the 


French  Wine  Growers  Association  to 
irrigate  4.200  acres  near  Elephart  Butte 

Reservoir. 

8.  State  of  Oklahoma.  McGee  Creek 
Project,  Oklahoma;  Repayment  contraLl 
for  State's  share  of  costs  associated 
with  development  of  recj-eatjon  fa<  i!;t:is 
and  certain  fish  and  wiidb.fe  fac:liti(-s. 
Obligation  will  be  neaotiated  in 
accordance  with  the  Federal  Water 
Project  Recreation  .\c\  (Pub  l.  a9-~2i. 
as  amended. 

9.  State  of  Colorado.  Closed  Basin 
Division.  San  Luis  Valley  Pruii"  t: 
H'-payment  contract  for  Slate  s  share  r,' 
ciists  associated  with  development  of 
recreation  faciluies  and  certdin  fish  Hr'.d. 
w.iid!ifp  facilities;  Obligation  will  be 
n(\t;titid!pd  in  .'ircordance  w:;h  the 
Federal  Water  Project  Recreatiim  .'\rt 
(Pub.  L.  89-72),  as  amended;  Federal 
Register  notice  published  FeLiruary  12, 
19H2,  Vol.  47,  page  6493. 

10.  Arch  Hurley  Conscrv.jncy  District. 
Tucumcan  Project.  .New  Mexicn,  R.*iB  of 
project  irrigation  distribution  system 
primarily  dedicated  to  lining  Cdncil.s  to 
conserve  water. 

Lpper  Missouri  Region 

Bureau  of  Reclamation.  P.O.  Box  2553. 
Federal  Building,  316  North  26th  Street 
Billings.  Montana  59103,  Telephone  (406) 
657-6413. 

1.  Miscellaneous  Water  Users,  Upper 
Missouri  Ree:;in.  Montana,  Wyoming, 
North  Dakota,  a.nd  South  Dakota; 
Temporary  (inleriml  water  service 
contracts  for  surplus  project  water; 
Maximum  of  10.000  acre-feet  annually 
per  contrac:lor  for  irrigation  and 
mciximum  of  2.000  acre-feet  annually  per 
M&i  contractor  for  terms  of  up  to  2 
yea'-s. 

2.  Indi\  iduiil  Irrigators.  Canyon  Ferry 
I'nit.  P-SMBP.  Montana:  Irrip:Mion  water 
service  contracts  not  to  exr.^d  320 
acres  or  1.000  acre-foet  of  water 
annually  per  contrarlor  for  terms  up  to 
40  years. 

3.  Crook  County  ID  (formerly  Belle 
Fc.urche-Wyom.ine  Water  .\6S0(:iat;oT;', 
Keyhole  Ur:il.  P-SMBP.  Wyom.ng; 
Repayment  contract  for  irrigation 
storage;  lOptfi-cect  (presently  18.500 
acre-fectj  of  Keyhole  Reservoir  storage 
space  as  provided  by  Belle  Fourche 
River  Compact:  Federal  Register  notice 
published  August  21.  1980,  Vu'  45.  Page 
55842. 

4.  Belle  Ru  er  Pumpers  Association. 
Keyhole  Unit,  P-SMBP,  Wyoming: 
Repayment  contract  for  irrigation 
storage;  3  percent  (presently  5.500  acre 
feet)  of  Keyhole  Re9er%')or  storage 
space:  Federal  Register  notice  published 
March  29,  1962,  Vol.  47.  Page  13234. 

5.  Montana  Power  Company. 
Yellovvtail  Unit.  P-S.MBP,  Montana; 


Indust.ria!  Water  sendee  contract.  6.000 
acre-fee!  of  water  annually  for  Colstrip 
Puvk  r-r  Complex:  Fedeial  Register 
noticer  published  Febrja-y  3  1981    Vol. 
46,  Page  10544. 

6  Cit\  of  Riverton,  Boysen  Init  P- 
S.MDP,  V\yoming;  M*I  water  sorv k  e 
contract.  Up  to  4.tXX)  acre-feet  of  water 
annually;  Federal  Register  notice 
published  October  5.  1961:  \r.il  4^.  Page 
48W<f.. 

7.  West  R:\er  Conser\an(\  Sut.'- 
District.  Shbdehill  Unit.  P-S.MBP  South 
Dakota:  Irrigation  water  service 
contract:  5. BOB  acre-feet  of  water  or  3 

■M  re  feet  per  acre  for  1.936  acres. 

8.  Bill  Lai  son,  Arrov\-wood  Golf 
Course.  Canyon  Fern  Unit.  P-SMBP. 
Montana;  Municipal  water  scr\'ice 
contract  for  irrigatiun  of  golf  course;  Up 
to  490  acre-feet  annually. 

9  Deaver  ID.  Shoshone  Project, 
Wyoming;  RS.B  loan  repayment  contract; 
Up  to  $1.6  million:  Federal  Register 
notice  published  April  21, 1982,  Vol.  47. 
Page  17118. 

10.  Nokota  Company.  Lake 
Sidcakawea,  P-SMBP,  North  Dakota: 
Industrial  waier  service  contract:  Up  to 
16.800  ar.'-e-feet  of  water  annually: 
Federal  Register  notice  published  May  5. 
1982.  Vol  47,  Page  19472. 

11.  Dean  and  Sue  Batt  Boysen  Unit 
P-SMBP.  Wyoming;  Irrigation  water 
service  up  to  15  acre-feet  of  water 
annually. 

12.  llilde  Construction  Company. 
Canyon  Ferry  Unit.  P-SMBP,  Montana; 
Industrial  water  service  contract  25 
acre-feet  per  year  from  Canyon  Ferry 
Reservoir. 

13.  State  of  Wyoming,  Buffalo  Bill 
Dam  Modifications,  P-SMBP.  Wyoniing: 
Contract  with  State  of  Wyoming  for 
division  of  additional  water  impounded, 
sharing  of  revenues,  and  sharing  of  costs 
to  consti-uct  operate.  snA  maintain 
modification  of  the  existing  Buffalo  Bill 
Dam  and  Reservoir. 

14  WF.B  Rural  Water  Development 
Pri  let !.  South  Dakota;  Grant  and  loan 
program  for  rural  v\atf-r  fac:iitie8;  To 
bring  water  to  appr,  \;::-..i!e!y  30.000 
people  ami  .'"O  .-ural  communities. 

Lower  Missouri  Region 

Bu-i-eau  of  Rcclamatujn,  P  0  Box  25247 
(Building  20.  Denver  Fede.-al  Cenlerl. 
Denver,  Colorado  80223  ti;ephone  (303) 
234-3327, 

1.  H)tRV\  ID.  Frenchman-Cambndgf 
Unit.  P-SMBP.  .N'ebraska:  Amendatar> 
vv.Uer  service  contract  Si. 200.000 
OLlstanJing:  Fecieral  Register  notue 
published  February  5.  1962.  Vol  47.  Page 
5472. 

2.  City  of  Cheyenne,  Kendrick  Project. 
V\ yomiog:  Interim  water  storage 
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contract;  10,000  acre-feet;  Federal 
Register  notice  published  April  28, 1982, 
Vol.  47,  Page  18187. 

3.  Central  Nebraska  Public  Power  and 
ID,  Glendo  Unit,  P-SMBP,  Nebraska: 
Irrigation  water  service  contract;  8,000 
acre-feet;  Federal  Register  notice 
published  February  7, 1980.  Vol.  45.  Page 
8364. 

4.  Kirwin  ID  No.  1.  Kirwin  Unit,  P- 
SMBP,  Kansas:  Deferment  of  repayment 
obligation  for  1982;  $31,051.64  payment 
deferral. 

5.  Cedar  Bluff  ID  No.  6,  Cedar  Bluff 
Unit,  P-SMBP,  Kansas:  Deferment  of 
repayment  obligation  for  1982;  $18,820.10 
payment  deferral. 

6.  Webster  ID  No.  4,  Webster  Unit,  P- 
S.VfflP,  Kansas;  Deferment  of  repayment 
obligation  for  1982:  $32,620.50  payment 
deferral. 

7.  Purgatoire  River  Water 
Conservancy  District,  Trinidad  Project, 
Colorado:  Amendatory  repayment 
contract  for  extension  of  the 
development  period  and  revision  of  the 
repayment  determination  methodology. 

8.  Frenchman-Cambridge  ID, 
Frenchman-Cambridge  Unit,  P-SMBP, 
Nebraska;  Amendatory  R4B  repayment 
contract;  Increase  current  R&B  program 
obligation  of  $4.4  million  to  $5.5  million. 

9.  Almena  ID,  Almena  Unit,  Kansas 
Division,  P-SMBP,  Kansas:  Deferment  of 
repayment  obligation  for  1982;  $16,002.50 
payment  deferral. 

10.  H&RW  ID,  Frenchman-Cambridge 
Division,  P-SMBP,  Nebraska;  Deferment 
of  repayment  obligation  for  1982;  $38,688 
payment  deferral. 

11.  Casper-Alcova  ID,  Kendrick 
Project,  Wyoming;  Amendatory  contract 
to  provide  water  service  to  subdivided 
district  lands. 

Opportunity  for  public  participation 
and  receipt  of  comments  on  contract 
proposals  will  be  facilitated  by 
adherence  to  the  following  procedures: 

(1)  All  meetings  or  negotiating 
sessions  scheduled  by  the  Bureau  of 
Reclamation  with  a  potential  contractor 
for  the  purpose  of  discussing  terms  and 
conditions  of  a  proposed  contract  will 
be  open  to  the  general  public  as 
observers  unless  otherwise  publicly 
announced.  Advance  notice  of  such 
meetings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
the  Bureau  of  Reclamation. 

(2)  All  written  correspondence 
regarding  proposed  contracts  will  be 
made  available  to  the  general  public 
pursuant  to  the  terms  and  procedures  of 
the  Freedom  of  Information  Act  [80  Stat. 
383.  5  U.S.C.  552),  as  amended. 

(3).  All  written  comments  received 
and  testimony  presented  at  any  public 


hearing  will  be  reviewed  and 
summarized  by  regional  staff  for  use  by 
appropriate  contract  approving 
authority:  i.e.,  Regional  Director, 
Commissioner  of  Reclamation,  or 
Sf'cretary  of  the  Interior. 

(4]  As  specific  proposed  contracts 
become  available  for  review  and 
comment,  copies  may  be  obtained  from 
the  appropriate  Regional  Director 
identified  above. 

Uuted   November  4,  1982. 
R.  N.  Broadbent. 
Commissioner  of  Reclamation. 

|FR  Doc.  82-30a<»  Filed  ll-«-62,  8  45  dm| 
BILUNG  CODE  4310-O»-M 


INTERSTATE  COMMERCE 
COMMISSION 

Long-and-Short-Haul  Applications  for 
Relief  (Formerly  Fourth  Section 
Applications) 

Nu\'ernber  5,  1982. 

These  applications  for  long-and-short- 
haul  relief  have  been  filed  with  the 
ICC. 

Protests  are  due  at  the  I.C.C.  within  15 
days  from  the  date  of  publication  of  this 
notice, 

Aggregate-of-Intermediates 

No.  43981,  Union  Pacific  Railroad  Co., 
No.  144,  rates  on  Lumber  and  Related 
Articles,  carload  minimum  85,000 
pounds,  from  points  in  Idaho,  Montana. 
Oregon  and  Washington  to  Mill  Creek. 
Sugar  House  and  West  Jordan,  UT. 
among  other  point  in  Idaho  and  Utah, 
Rates  are  to  be  published  in  Items  1020- 
B  and  1030-C-3eries  to  Tariff  ICC  UP 
4491.  Grounds  for  relief — to  meet  motor 
carrier  competition  without  use  of  such 
rates  as  factors  in  constructing 
combination  rates. 

Long-and-Short-Haul 

No.  43980,  Union  Pacific  Railroad  Co.. 
No.  143,  rates  on  Lumber  and  Related 
Articles,  carload  minimum  85,000 
pounds,  from  Idaho,  Montana,  Oregon 
and  Washington,  to  Mill  Creek,  Sugar 
House  and  West  Jordan,  UT,  Rates  are 
to  be  published  in  Items  1020-B  and 


1030-C-series,  to  Tariff  ICC  UP  4491 
Grounds  for  relief — Motor  Carrier 
Competition. 

By  the  Commission. 
Agatha  L.  Mergenovich, 

Secretary. 

[FR  Doc.  82-30809  Filed  11-9-82;  8:45  am) 
BILLING  CODE  7035-01-M 


[Ex  Parte  No.  387] 

Exemptions  for  Contract  Tariffs 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notices  of  provisional 

exemptions. 

SUMMARY:  Provisional  exemptions  are 
granted  under  49  U.S.C.  10505  from  the 
notice  requirements  of  49  U.S.C. 
10713(e).  and  the  below-listed  contract 
tariffs  may  become  effective  on  one 
day's  notice.  These  exemptions  may  be 
revoked  if  protests  are  filed. 
DATES:  Protests  are  due  within  15  days 
of  publication  in  the  Federal  Register. 
ADDRESS:  An  original  and  6  copies 
should  be  mailed  to:  Office  of  the 
Secretary.  Interstate  Commerce 
Commission,  Washington,  D.C.  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Galloway.  (202)  275-7278,  or 
Tom  Smerdon  (202)  275-7277. 

SUPPLEMENTARY  INFORMATION:  The  30- 
day  notice  requirement  is  not  necessary 
in  these  instances  to  carry  out  the 
transportation  policy  of  49  U.S.C.  10101a 
or  to  protect  shippers  from  abuse  of 
market  power;  moreover,  the  transaction 
is  of  limited  scope.  Therefore,  we  find 
that  the  exemption  requests  meet  the 
requirements  of  49  U.S.C.  10505(a)  and 
are  granted  sybject  to  the  following 
conditions: 

These  grants  neither  shall  be 
construed  to  mean  that  the  Commission 
has  approved  the  contracts  for  purposes 
of  49  U.S.C.  10713(e)  not  that  the 
Commission  is  deprived  of  jurisdiction 
to  institute  a  proceeding  on  its  own 
initiative  or  on  complaint,  to  review 
these  contracts  and  to  determine  their 
lawfulness. 


Re- 

Sub No. 

Name  of  railroad,  contract  No  and  specific* 

view 
t)oard  ' 

Decided  date 

357 „ 

Miasoun-Kansas-Texas  RH  Co  Exemption  lof  Contract  TarttI  ICC- 
MKT-C-0205  (Corn.  Grain  Sorghuma,  SoytMans  and  Wheat)  vta 
the  Porta  of  Gahieston  and  Houston,  TX1 

1 

Nov  4. 

1982 

358 

Burtinglon  Northem  RR  Co.  Exemption  for  Contract  Tariff  ICC-BN- 
C-0175  (Grain  and  Grain  Products)  via  BN  Ports  in  the  States 
of  Oegon  of  Washington. . 

2 

Nov   4, 

1982 

359 „ 

Ivtissour  Pacific  RR  Co.  Exemption  for  Contract  Tariff  ICC-MP-C- 
0170  (Soda  Ash). 

3 

Nov.  4. 

1982 

360 - 

Soo    Une   RR    Exemption   for   Contract   Tanff   ICC-SOO-C-0115 
(Molten  Sulphur). 

3 

Nov.  4 

1982 

Review  Boarc 
(Member  Ewmg  r 

This  a( 
environmer 
(49  U.S.C.  IC 

B>  the  C 
Agatha  L.  M 
Secretary. 

|KR  Doc  HZ-Mm 
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In  FR  Do( 
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On  page ' 
MC  1.50837 
Ltd.,  in  the  I 
the  page.  "L 
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^ded  date 


Sub  No 


Name  of  railroad,  conlracl  No  arx)  spectics 


Oecxled  date 


361 1  Pittsburgh  and  Lake  Ene  RR  Co    Exemptxm  lor  Contract  Tarifl 

ICC-PLE-C-21  (Biturronous  Steam  Coal)  via  Ports  of  Ashtabula 

Harbor  Oho,  and  Conneaut  Ohio 
362 Chicago  and  North  Western  Transoorlatfon  Corr^oar^  Exemprion 

for  Contract  Tanffs  ICC-CNW-C-0358,    03B9,  and  0360  iGrain 

or  Oil  Seeds) 
363 .,   Missoun  Pacific  RR  Co   Enemption  tor  Contract  Tantt  HX-MP-C- 

0105  (Wheal  Flour) 
364 Missoun  Pacifc  RR  Co   Exernotion  (or  Contract  Ta^ff  ICC-MP-C- 

0038  (Isobutylenel 


Nov  4    1982 


2  Nov  4    198? 

3  Nov   4    1982 
1      Nov    4    1982 


Review  Board  No  1    Membe's  Parke'  Chandler  and  Fortier  Review  Board  No  2  Pvtembers  Carteton  Wiii;ams.  and  Ewtno 
(Memoer  Ewmg  not  parlicipaling  )  Review  Board  No   3,  Members  KrocH  Jovce  and  Dowell 

This   action  will  not   significantly   affect   the   quality  of  the  human 
environment  or  conservation  of  energy  resources. 
(49  U.S.C.  10505,) 

B>  the  Commission 
Agatha  L.  Mergenovich 
Secretary. 

|FR  Doc  82-3CIHO- Tied  ll-«-ai.  8:45  am) 

BILLING  CODE  7035-01-M  " 


Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

Correction 

In  FR  Doc.  82-28482  beginning  on  page 
46382  in  the  issue  of  Monday.  October 
18,  1982.  make  the  following  correction: 

On  page  46383.  middle  column,  under 
MC  150837  (Sub-2),  Greenwood  Trucking 
Ltd..  in  the  fifth  line  from  the  bottom  of 
the  page.  "L'\"  should  have  read  "lA". 

BILLING  CODE:  1S0&-01-M 


Motor  Carrier,  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9.  1981.  are  governed  by 
Special  Rule  of  the  Commission's  Rule.s 
of  Practice,  see  49  CFR  1100.251  Special 
Rule  251  was  published  in  the  Federal 
Register  of  December  31 ,  1980.  at  43  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3,  1980,  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  A  copy  of  any 
application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 


applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  pcrfonn 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV'. 
United  Slates  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  tci 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  qualiiy  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absenc:e  of  legally  sufficient 
opposition  in  the  form  of  verified  ~  • 
statements  filed  on  or  before  45  days 
from  date  of  publication,  (or,  if  the 
application  later  becomes  unopposed) 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems]  and  will  remain  in  full 
effect  only  as  long  as  the  appiitant 
maintains  appropriate  compliani  e.The 
unopposed  applications  involvine  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met.  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 


To  the  extent  that  any  of  the  authority" 
granted  may  duplicate  an  applicants 
other  authority,  the  duplication  shall  be 
construed  as  conferring  on!>  a  single 
operating  right. 

Note. — All  apphcatuins  .irr  fur-authonty  to 
operate  as  e  motor  common  cdrner  in 
interstate  or  foreign  comm,eri,e  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  to  Team 
1.  (202)  275-7992. 

Voiump  No.OPl  195 

Dff  I'rd   Novembers.  1982. 
D;,  the  Commission,  Review  BoardNo.  1, 
Members  Parker,  Chandler,  and  Fortier. 

MC  14321  (Sub-16],  filed  October  29. 
1982.  Applicant:  E.N'GEL  VAN  LINES, 
INC.,  901  Julia  St..  Elizabeth.  NJ  07201. 
Representative:  Robert  ).  Gallagher,  IfXK) 
Connecticut  Avenue  NW..  Suite  1200, 
V\ashington.  DC  20036,  (202)  785-(X)24 
Transporting  household ,soo(i<;.  between 
points  in  the  U.S.  (except  AK  and  HI), 
under  continuing  contract(s)  with  J.  M. 
Huber  Corporation,  of  Edison.  NJ. 

MC  19550  (Sub-14).  filed  October  29, 
1982.  Applicant:  THE  OBSERVER 
TRANSPORTATION  COMPANY,  a 
corporation,  P.O.  Box  34245,  Charlotte. 
NC  28234.  Representative:  Warren  A. 
Goff.  109  Madison  Ave..  Memphis.  TN 
38103.  (901)  526-2900.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
NC.  SC,  GA,  FL,  VA,  TN  and  OH. 

MC  140290  (Sub-5).  filed  October  28, 
1982.  Applicant:  KESSEL  TRUCKING 
CO..  INC..  615  North  Main.  Blue  Earth. 
MN  56013.  Representative:  Stephen  F. 
Grinnell.  1600  TCF  Tower,  121  South  8th 
St..  Minneapolis,  MN  55402,  (612)  333- 
1341.  Transporting  concrete  and  related 
products,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contractjs)  with  Winnebago  Concrete 
Products  Company  of  Winnebago,  MN. 

MC  14-470  (Sub-1).  filed  October  25. 
1982.  Applicant:  RAY  COBB 
TRANSPORl  ATION  COMPA.VY.  130 

Rnirood  A\e..  .Monrovia.  C.'\  91016. 
Representative:  Flo\d  L.  Furano.  2555  E, 
Chapman  Ave..  Suite  415,  Fullerton.  CA 
92631.  (714)  773-4111.  Transporting 
motor  vehicles,  between  points  in  the 
US,  (except  AK).  under  continuing 
contractls)  with  persons  who  are 
engaged  in  business  as  manufacturers. 
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distributors,  or  dealers  of  motor 
vehicles. 

MC  149431  (Sub-3).  filed  October  28. 
1982.  Applicant:  HUDSON  VALLEY 
BULK  SERVICE.  INC..  Twinbrook  Farm 
Road.  East  Chatham.  NY  12000. 
Representative:  John  L.  Aifano.  550 
Mamaroneck  Ave.,  Harrison,  NY  10528. 
(914)  835-^*411.  Transporting  sail. 
between  points  in  NY.  on  the  one  hand, 
and,  on  the  other,  points  in  VT  and  CT. 
under  continuing  contract(s)  with 
International  Salt  Company,  of  Clarks 
Summit,  PA. 

.MC  162951  (Sub-1).  filed  October  21. 
1982.  Applicant:  TITAN 
TRANSPORTATION.  INC..  15532  St.,  Rt. 
12  East,  Findlay,  OH  43840. 
Representative:  Boyd  B.  Ferrxa,  50  W. 
Broad  St..  Columbus,  OH  43215,  (614) 
464-4103.  Transporting  general 
commodities  fexcept  classes  A  and  B 
explosives  and  household  goods), 
between  points  in  the  U.S.  (except  HI). 

CONDITION:  The  person  or  persons  who 
appear  to  be  engaged  in  common  control  of 
another  regulated  carrier  must  either  file  an 
application  under  49  U.S.C.  S  11343  or  submit 
an  affidavit  indicating  why  such  approval  is 
unnecessary  to  the  Secretary's  office.  In  order 
to  expedite  issuance  of  any  authority  please 
submit  a  copy  of  the  affidavit  or  proof  of 
filing  the  applicationis)  for  common  control  to 
team  1.  Room  2379. 

MC  163200,  filed  October  27. 1982. 
Applicant:  THIGPEN'S  ACE 
HARDWARE  &  BUILDING 
MATERL\LS.  INC  3009  Dauphin  Island 
Parkway.  Mobile.  AL  36605. 
Representative:  Elizabeth  A.  Thigpen 
(same  address  as  applicant).  (205)  479- 
8501.  Transporting  ^e/7eray  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  Mobile  County, 
AL.  on  the  one  hand,  and,  on  the  other, 
points  in  FL.  LA  and  MS.  under 
continuing  contract(s)  with  Everwood 
Treatment  Company,  Inc.,  of  Theodore, 
AL. 

MC  163210.  filed  October  25. 1982. 
Applicant:  REV.  OLLIE  ROBINSON 
d.b.a.  ROBINSON  CHARTER  LLNES. 
1118  Ingerson  Ave..  San  Francisco,  CA 
94124.  Representative:  Rev.  Ollie 
Robinson  (same  address  as  applicant) 
Transporting  passengers  and  their 
baggage,  in  special  and  charter 
operations,  beginning  and  ending  at 
points  in  San  Francisco,  San  Mateo, 
Alameda  and  Santa  Clara  Counties,  CA, 
and  extending  to  points  in  Washoe  and 
Storey  Counties,  NV. 

MC  164461,  filed  October  28,  1982. 
Applicant:  JOHN  YOUNG  McDANIEL 
d.b.a.  McDANIEL  TRUCKING,  906  North 
Washington.  P.O.  Box  166.  Quitman,  GA 
31643.  Representative:  Thomas  F. 


Panebianco,  P.O.  Box  1200. Tallahassee, 
FL  32302.  (904)-576-1221.  Transporting 
construction  materials  and  such 
commodities  as  are  dealt  in  by  home 
improvement,  home  furnishing  and 
lumber  stores,  between  points  in  FL. 
GA.  AL,  SC  and  NC. 

MC  164480.  filed  October  29.  1982. 
Applicant:  V.A.RELA  TRANSPORT.  INC.. 
11971  S.W.  200th  St.,  Miami.  FL  33177. 
Representative:  Richard  B.  Austin,  320 
Rochester  BIdg..  8390  N.W.  53rd  St.. 
Miami.  FL  33166,  (305)-592-0036, 
Transporting  food  and  related  products. 
between  points  in  FL,  on  the  one  hand. 
and,  on  the  other.  Philadelphia.  PA.  New 
York.  .\Y.  and  DC,  and  points  in  NJ  and 
Montgomery  County.  MD. 

.MC  164481,  filed  October  29,  1982. 
Applicant:  LEON  STEVENS  d.b.a.  L  &  S 
TRANSPORT.  1600  E.  Truxtun  Ave.. 
Bakersfield.  CA  93.305.  Representative: 
Earl  N.  Miles,  3704  Candlewood  Dr., 
Bakersfield.  CA  93306,  (805)  872-1106. 
Transporting  such  commodities  as  are 
dealt  in  or  used  by  manufacturers  or 
distributors  of  rubber  or  plastic 
products,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contractis)  with  Mobil  Chemical  Co..  of 
.Macedon,  NY. 

For  the  following,  please  direct  status 
inquires  to  Team  2  at  202-275-7030. 

Volume  No.  OP2-278 

Decided:  .November  2.  1982. 

By  the  Commission,  Review  Board  No.  1. 
Members  Parker.  Chandler,  and  Fortier. 
(Member  Parker  not  participating.) 

MC  69052  (Sub-47),  filed  October  27. 
1982.  Applicant:  REED  TRUCKING  CO.. 
P  O,  Box  216,  Milton,  DE  19968. 
Representative:  Jon  F.  Hollengreen.  1020 
Pennsvlvania  Bldg..  Pennsylvania  Ave. 
A  13th" St..  N'W,  Washington.  DC  20004, 
202-628-4600.  Transporting  fooc/ a/;c/ 
related  products,  between  points  in  DE. 
MD,  N),  NY.  OH.  PA,  VA.  WV,  and  DC. 

MC  110683  (Sub-201),  filed  October  28. 
1982.  Applicant:  SMITH'S  TRANSFER 
CORPORATION.  P.O.  Box  1000. 
Staunton,  VA  24401.  Representative: 
Francis  W.  Mclnerny,  1000  16th  St.  NW.. 
Washington,  DC  20036,  202-783-8131. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contract(s)  with  E.l.  DuPont  de  Nemours 
&  Company.  Inc..  of  Wilmington.  DE. 

MC  143503  (Sub-37),  filed  October  19. 
1982.  Applicant:  MERCHANTS  HOME 
DELIVERY  SERVICE,  INC..  P.O.  Box 
5067,  Oxnard,  CA  93031.  Representative: 
David  B.  Schneider,  210  W.  Park  Ave. 
Suite  1120,  Oklahoma  City,  OK  73102, 
405-232-9990.  Transporting  ^enero/ 


commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(8)  with  Weberg 
Furniture,  dba  Weberg  Enterprises,  Inc  . 
of  Denver.  CO. 

MC  147492  (Sub-ll).  filed  October  20. 
1982.  Applicant:  MEL  MOTOR 
EXPRESS,  INC..  P.O.  Box  29058.  New 
Orleans.  LA  70189.  Representative: 
(ames  T.  Harmon  Iir(same  address  as 
applicant).  504-246-8221.  Transporting 
paper,  paper  products,  plastic,  plastic 
products,  woodpulp,  and  wood  building 
products,  between  points  in  the  U.S.. 
(except  AK  and  HI),  under  continuing 
contract(s)  with  Georgia-Pacific 
Corporation,  of  Darien,  CT. 

MC  153773  (Sub-3),  filed  October  29. 
1982.  Applicant:  NDC  TRUCKING 
COMPANY,  P.O.  Box  7364,  Longview, 
TX  75601,  Representative:  William 
Sheridan,  P.O.  Drawer  5049,  Irving,  TX 
75062,  (214)  255^279,  Transporting  (1) 
chemicals  and  related  products, 
between  points  in  IL,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI),  and  [2]  food  and 
related  products,  between  points  in  AR, 
CA,  GA.  IL  IN.  KY.  N],  NY,  PA  and  TN. 
on  the  one  hand,  and.  on  the  other, 
points  in  TX. 

MC  160242  (Sub-1).  filed  October  28, 
1982.  Applicant:  NOAH  ENTERPRISES. 
INC.,  Rte  1  Box  748.  Yutan,  NE  68073, 
Representative:  James  F.  Crosby,  Oak 
Park  Office  Bldg.,  Suite  210B,  7363 
Pacific  St..  Omaha.  NE  68114.  (402)  397- 
9900.  Transporting  food  and  related 
products,  between  Omaha,  NE  and 
points  in  Madison  and  Dawson 
Counties.  NE,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S.  (except  AK 
and  HI). 

MC  163632.  filed  October  29. 1982. 
Applicant:  STATE  MATERIALS 
SERVICE.  INC.,  520  No.  Webster. 
Jacksonville.  IL  62650.  Representative: 
Robert  T.  Lawley,  300  Reisch  Bldg.. 
Springfield,  IL  62701,  217-544-5468. 
Transporting  [1)  petroleum  products. 
between  points  in  Brown.  LaSalle.  and 
Pike  Counties,  IL  on  the  one  hand,  and, 
on  the  other,  points  in  lA,  IN,  MO,  and 
WI;  and  (2)  liquid  aqua  ammonia, 
between  points  in  Brown  and  Pike 
Counties,  IL,  on  the  one  hand,  and,  on 
the  other,  points  in  lA.  IN.  KY.  MI.  MO, 
AND  WI. 

MC  163932.  filed  October  28. 1982. 
Applicant:  C.  &  J.  TRUCKING 
COMPANY.  38  Killarney  Drive,  Union, 
KY  41091,  Representafive:  Richard  H. 
Brandon,  220  West  Bridge  St..  P.O.  Box 
97,  Dublin.  OH  43017,  614-889-2531. 
Transporting  general  commodities. 
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(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  Cincinnati,  OH,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI). 

MC  164013  (Sub-1),  filed  October  22. 
1982.  Applicant:  MIKE  BRUA 
TRUCKING.  1114  Milton  Ave., 
Worthington,  MN  56187.  Representative: 
Michael  a.  Brua  (same  as  applicant) 
(507)372-2693.  Transporting  such 
commodities,  as  are  dealt  in  or  used  in 
the  manufacture  of  printing  ink  pigment, 
between  Ridgeway,  PA,  on  the  one 
hand.  and.  on  the  other,  points  in  NJ. 
NY,  CT,  OH,  IN,  IL,  lA,  WI.  MI,  KY,  SD 
and  MN. 

MC  164303.  filed  October  20,  1982. 
Applicant:  SAM'S  24  HOUR  TOWING 
SERVICE,  INC.,  9500  Franklin  Ave.. 
Franklin  Park.  IL  60131.  Representative: 
Irwin  D.  Rozner.  134  North  LaSalle  St.. 
Chicago.  IL  60602.  312-782-6937. 
Transporting  disabled  and  replacement 
trucks,  tractors,  trailers,  between  points 
in  IL,  lA.  MI,  WI.  IN,  OH.  TN,  MO.  MN. 
SD,  KY.  PA,  AR,  KS,  CO  and  FL. 

MC  164432,  filed  October  27,  1982. 
Applicant:  VERSINCO,  INC.,  2100  First 
National  Bank  Bldg..  Dayton,  OH  45402. 
Representative:  J.  G.  Dail.  Jr.,  P.O.  Box 
LL,  McLean.  VA  22101,  703-893-3050. 
Transporting  lumber  and  wood 
products,  metal  products,  and 
machinery;  between  Los  Angeles,  CA. 
points  in  Dade  County,  FL,  Shelby 
County,  OH,  Pontotoc  County,  OK,  and 
Windsor  County,  VT,  on  the  one  hand, 
and.  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI).  Condition:  The 
person  or  persons  who  appear  to  be 
engaged  in  common  control  of  another 
regulated  carrier  must  either  file  an 
application  under  49  U.S.C.  §  11343(a)  or 
submit  an  affidavit  indicating  why  such 
approval  is  unnecesary  to  the 
Secretary's  office.  In  order  to  expedite 
issuance  of  any  authority,  please  submit 
a  copy  of  the  affidavit  or  proof  of  filing 
the  application(s)  for  common  control  to 
Team  2,  Room  2379. 

MC  164433.  filed  October  27,  1982. 
Applicant:  JEWISH  GIRL  WITH  TRUCK 
INC..  TA/FURNITURE  WAREHOUSE. 
7657D  Fullerton  Rd..  Springfield,  VA 
22153.  Representative:  Richard  I.  Perlut 
(same  address  as  above)  (703)  644-5330 
Transporting  /L/r/);7ure,  between 
Springfield.  VA,  on  the  one  hand.  and. 
on  the  other,  points  in  MD.  P.\.  DE.  VA. 
WV.  NC,  and  DC. 

For  the  following,  please  direct  status 
inquiries  to  Team  3  at  202-275-5223. 
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MC  22425  (Sub-14),  filed  October  21, 
1982.  Applicant:  CODY  EXPRESS.  INC.. 
155  Lenox  St..  Norwood,  MA  02062. 
Representative:  Robert  G.  Parks,  20 
Walnut  St.,  Suite  101,  Wellesley  Hills. 
MA  02181,  (617)  235-5571.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  those 
points  in  the  U.S.  in  and  east  of  MN.  lA. 
MO.  AR,  and  LA, 

MC  113855  (Sub-539),  filed  October  22. 
1982.  Applicant:  INTERNATIONAL 
TRANSPORT,  INC.,  2450  Marion  Road 
SE.  Rochester,  MN  55901. 
Representative:  Michael  E.  Miller,  15 
Broadway.  Suite  502  Fargo.  ND  58102 
(701)  235-4487.  Transporting  genpro/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  m 
the  U.S..  under  continuing  contract(s) 
with  (1)  Riedel  International,  Inc..  (2) 
Wake  Island  Constructors.  Inc..  and  (3) 
Western-Pacific  Corporation,  all  of 
Portland,  OR,  (4)  California  Launch 
Service  Corp.,  of  San  Francisco.  CA,  and 
(5)  Riedel  Construction,  LTD.,  and  (6) 
Sceptre  Dredgmg,  LTD.,  both  of 
Vancover.  B.C.,  Canada. 

Note. — This  decision  has  been  made  in 
accordance  with  the  statutory  provisions  of 
the  Bus  Regulatory  Reform  Act  of  1982  with 
great  weight  being  gu'en  to  the  mandates  set 
forth  in  the  National  Transportation  Policy. 

MC  116164  (Sub-18).  filed  October  19, 
1982.  Applicant:  ARROW 
TRANSPORTATION  CO..  1911  N.E.  58th 
Ave..  Des  Moines.  lA  50313. 
Representative:  James  M.  Hodge.  3730 
Ingersoll  Ave.,  Des  Moines,  lA  50312. 
(515)  274-4985.  Transporting  buildir.i: 
materials,  between  points  in  DE,  lA.  IL, 
IN,  KS.  KY,  MD,  MI,  MN.  MO.  NC.  NE. 
N).  NY.  OH.  PA,  SC,  TN.  VA.  WV,  and 
WI. 

MC  125535  (Siib-43),  filed  October  20. 
1982.  Applicant:  NATIONAL  SERVICE 
UNES.  INC.  OF  NEW  JERSEY,  2275 
Schuetz  Road.  St.  Louis.  MO  63141. 
Representative:  Donald  S,  He^lm  (same 
address  as  applicant).  (314)  532-0292. 
Transporting  copper,  copper  products, 
wire  and  cable,  cord  sets,  steel  conduit, 
steel  pipe,  and  strip  steel,  between 
points  in  the  U.S.  (except  AK  and  HI), 
under  continuing  contract(s)  with 
Iriangle  PWC  Inc..  of  New  Brunswick, 
NJ. 

.MC  143654  (Sub-8).  filed  October  19. 
19a:.  Applicant:  DOYLE  BRANT,  INC.. 
Route  4.  Grand  Terrace  Estates,  St. 
Joseph.  MO  65407.  Representative:  Tom 
Kretsinger,  20  East  Franklin.  Liberty, 
MO  64068.  (81B)  781-6000.  Transporting 
dry  h'rtilizer.  between  points  in 
Buchanan  (Jountv.  MO,  on  the  one  hand. 


and,  on  the  other,  points  in  KS,  NE,  and 

lA. 

MC  145855  (Sub-10),  filed  October  5. 
1982.  Applicant:  JOHN  RAY  TRUCKING 
CO.,  INC..  P.O.  Box  206.  Eastabnga.  AL 
36260.  Representative:  John  W.  Cooper, 
P.O.  Box  162.  Mentone,  AL  35984.  (205) 
634—4885.  Transporting  paper  and  paper 
products,  between  points  in  the  US, 
(except  AK  and  HI),  under  continuing 
contract(s)  with  Gold  Bond  Building 
Products,  a  Division  of  .National  C>psum 
Company,  of  Charlotte.  NC. 

MC  152764  (Sub-21  filed  October  15. 
1982.  Applicant:  L.V.L..  INC.  P  O.Box 
767,  Jacksonville,  AR  72076 
Representative:  Richard  L.  Vassar  (same 
address  as  applicant).  (501)  982-7586. 
Transporting  a'rnhofic  beverages, 
heiween  points  in  AR,  on  the  one  hand, 
and.  on  the  other  points  in  GA,  IL.  LA. 
MI.  .MO.  NE.  TN.  TX.  and  WL 

MC  160585.  filed  October  20. 1982. 
Applicant:  C.  DO.NALD  ALBIN.  d.b.a. 
CHEMICAL  TRANSPORTATION,  21119 
Wilmington,  Long  Beach.  C.^  90810. 
Representative:  C.  Donald  .Albin  (same 
address  as  applicant),  (213)  835-0151. 
Transporting  chemicals  and  related 
products,  between  points  in  AZ.  CA. 
CO.  ID.  LA.  MT.  NV,  NM.  OR.  TX,  UT. 
WA.  and  WY. 

,MC  162914  |Sub-ll.  filed  October  19, 
1982.  Applicant:  LANCER 
TRANSPORTATION  SERVICES.  INC.. 
552  South  Washington  St..  .Naperville,  IL 
60540,  Representative:  Daniel  O.  Hands. 
104  S.  Michigan  A\enue.  Suite  410. 
Chicago,  IL  60603.  (312)  641-1944. 
Transporting  (1)  genera/  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  Chicago.  IL.  and  points 
in  Kane  County.  IL.  on  the  one  hand, 
and,  on  the  other,  points  in  WI.  and  (2) 
chemicals  and  related  products, 
between  Chicago,  IL  on  the  one  hand. 
and.  on  the  other,  points  in  IL,  IN,  MI, 
OlUnd  WI. 

MC  162915  (Sub-1),  filed  October  13. 
1982.  Applicant:  EASY  RIDER  LINES. 
INC.,  21  Queen  Anne  Drive.  Deal.  NJ 
0~723.  Representative:  Michael  R. 
Werner.  241  Cedar  Lane.  Teaneck.  .\J 
0"666.  (201)  836-1144,  Transporting 
passeniiers  and  their  baggage,  in  special 
and  charter  operations,  beginning  and 
ending  at  Deal,  Long  Branch.  West  Long 
Branch,  Ocean  Township,  and  Garden 
State  Parkway  Interchange  at  Exit  105. 
.NJ.  and  extending  to  New  York.  NY. 
under  continuing  contract(s)  with  the 
Jersey  Shore  Sephardic  Congregation,  of 
DeaL.NJ. 

MC  164114.  (Sub  1|,  filed  October  22. 
1982.  Applicant:  NORTH  FLORIDA 
TRANSPORT  SERVICE.  Route  1.  Box 
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595.  Snmmerfield,  PL  32691. 
Representative:  J.  L.  Fant.  P.O.  Box  577. 
Jonesboro,  GA  30237,  (404)  477-1 5?5. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
household  goods),  between  points  in  the 
U.S.  nnder  continuing  contract(3)  with 
Lvkes  Packing  Company,  of  Dade  City, 
Fl. 

MC  164244,  filed  October  18,  1982. 
Applicant:  MURRAY  INTERNATIONAL 
FREIGHT  CORP.,  7900  Pulaski  Hwy.. 
Baltimore,  MD  21237.  Representative: 
Murray  Ira  Feldman,  7900  Pulaski  Hwy., 
Baltimore,  MD  21237,  (301)  687-6100. 
Transporting  genera  J  commodities 
(except  household  goods,  commodities 
in  bulk,  and  classes  A  and  B 
explosives),  between  points  in  MD.  DE, 
PA,  VA  NJ.  and  DC. 

MC  164334,  filed  October  21,  1982. 
Applicant:  JIM  MARTIN.  d.b.a.  MARTIN 
FLOORING.  10624  New  Benton  Hwy., 
Little  Rock.  AR  72209.  Representatives: 
Fredrick  S.  Wetzel,  P.O.  Box  5606,  North 
Little  Rock.  AR  72119.  (501)  376-3700. 
Transporting  floor  coverings  and  related 
products,  between  points  in  Pulaski 
County.  AR,  on  the  one  hand.  and.  on 
the  other,  points  in  Cobb,  Dekalb. 
Fulton,  Whitfield.  Walker.  Bartow, 
Floyd.  Gordon,  Murray.  Rockdale,  and 
Chattanooga  Counties,  GA,  and  Hinds 
County.  MS. 

MC  164364.  filed  October  22. 1982. 
Applicant  PERMA  LEASING  CORP.. 
175-20  Wexford  Terrace.  Jamaica,  NY 
11432.  Representative:  Jack  L.  Schiller, 
111-56  76th  Dr..  Forest  Hills,  NY  11375. 
(212)  263-2078.  Transporting  ^enero/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  New 
York.  NY,  on  the  one  hand.  and.  on  the 
other,  points  in  AL.  AR,  CT.  DE,  FL.  G.\. 
IL.  IN.  KY,  MA.  MD.  ME.  MS.  N'C.  NH. 
NJ.  OH.  OK.  PA.  RL  SC.  TN.  TX.  VA. 
WV,  and  DC. 
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Decided:  November  3.  1982. 
By  the  Commission.  Review  Bo^rd  .So.  2, 
Members  Carleton.  Williams,  and  Ewing. 

MC  79434  (Sub-6),  filed  October  22. 
1982.  Applicant:  BENNETT  TRUCK 
LINE.  INC..  200  E.  Walnut,  Paragould, 
AR  72450.  Representative:  R.  Connor 
Wiggins,  Jr.,  100  N.  Main  BIdg.,  Suite  909, 
Memphis,  TN  38103,  (901)  526-4114, 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  (a)  between  points  in  Greene  and 
Craighead  Counties.  AR  and  Pemiscot 
and  Dunklin  Counties,  MO,  on  the  one 
hand,  and.  on  the  other,  pomts  m  AL, 
GA.  LA.  MO.  MS.  NC.  OK.  SC,  TN  and 
TX  and  (b)  between  points  in  Pulaski 


County.  AR,  on  the  one  hand.  and.  on 
the  other,  points  in  AL.  GA,  LA,  MO, 
MS,  NC.  SC  and  TN. 

MC  96935  (Sub-2),  filed  October  19, 
1982.  Applicant:  C.  WILUAM 
REDSHAW.  d.b.a.  RUSHVILLE  TRUCK 
LINES,  301  N.  Liberty,  Rushville.  IL 
62681.  Representative:  Edward  D. 
Mc.Namara.  Jr..  907  South  Fpurth  St.. 
Springfield.  IL  62703,  (217)  528-8476. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
hulk),  between  points  in  Peoria,  Rock 
I.sland,  Sangamon,  Adams,  Morgan,  and 
Macon  Counties.  IL.  on  the  one  hand. 
and.  on  the  other,  points  in  IL. 

MC  110525  (Sub-1324).  filed  October 
25,  1982.  Applicant;  CHEMICAL 
LEAMAN  TANK  LINES.  INC.,  P.O.  Box 
200,  Lionville.  PA  19353.  Representative: 
Robert  K.  Maslin  (same  address  as 
applicant),  (215)  363-4282.  Transporting 
general  commodities  (except  household 
goods),  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contract(s)  with  The  Standard  Oil 
Company,  of  Qeveland.  OH.  and  its 
gubsidiai-ies  B.  P.  Oil,  Inc..  Old  Ben  Coal 
Company,  Vistron  Corporation. 
Mountaineer  Carbon  Company  and 
Sohio  Petroleum  Company. 

MC  133105  (Sub-7),  filed  October  25. 
1982.  Applicant:  J  &  J  TRANSFER,  INC.. 
2420  Blanchard  Blvd..  Columbus.  GA 
31903.  Representative:  W.  H.  Tomlinson. 
1601  13th  St.,  Suite  B,  Columbus,  GA 
31901,  (404)  322-8404.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
AL,  GA.  FL.  NC  SC,  and  TN. 

MC  134084  (Sub-9).  filed  October  26. 
1982.  Applicant  SHEOCK  TRUCKING, 
L\C.,  P.O.  Box  428,  Hubbard,  OR  97032. 
Representative:  Lawrence  V.  Smart,  Jr., 
419  NW  23rd  Ave.,  Portland.  OR  97210. 
(,503)  226-3755.  Transportating/ooc/onc/ 
related  products,  between  points  in  OR, 
WA,  and  CA.  on  the  one  hand,  and,  on 
the  other,  points  in  thr?  LrS.  (except  AK 
and  HI). 

MC  142165  (Sub-2).  filed  October  25, 
1982.  Applicant:  C.  GULLEY  TRUCK 
SERVICE.  I.VC,  180  Arthur  Dr.. 
Shreveport,  LA  71105.  Representative: 
Edward  A.  Winter,  235  Rosewood  Dr.. 
Melaine.  LA  70005,  (504)  835-4724. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk],  between  Texarkana,  TX,  on  the 
one  h;ind,  and,  on  the  other,  points  in 
AR,  LA,  and  TX.  under  continuing 
contract{s)  with  Nabora  Trailers.  Inc.  of 
Mansfield.  LA  and  Intermodal 
Brokerage  Services,  Inc.  of  Norcross. 
G.A 


MC  146024  (Sub-7).  filed  October  22. 
1982.  Applicant:  G  &  R  PETROLEUM. 
INC..  253  S.W.  4th  Ave..  Ontario.  OR 
97914.  Representative:  Timothy  R. 
Stivers.  P.O.  Box  1576,  Boise,  ID  83701, 
(208)  343-3071.  Transporting 
commodities  in  bulk,  chemicals,  and 
minerals,  between  those  points  in  the 
U.S.  in  and  west  of  IL,  MO.  AR.  and  LA 
(except  AK  and  HI). 

MC  146355  (Sub-3),  filed  October  26. 
1982.  Applicant:  P-N-J  KORNACKER, 
INC..  3030  West  10th  St..  Waukegan,  IL 
60085.  Representative:  Albert  A.  Andrin, 
180  North  LaSalle  St.,  Chicago,  IL  60601, 
(312)  332-5106.  Transporting  (1)  plastic 
and  plastic  products,  between  points  in 
Cook  and  Lake  Counties,  IL,  and 
Jackson  and  St.  Louis  Counties,  MO.  on 
the  one  hand,  and,  on, the  other,  points 
in  the  U.S.  (except  AK  and  HI):  and  (2) 
iron  and  steel  products,  between  points 
in  the  U.S.  (except  AK  and  HI). 

MC  146485  (Sub-5).  filed  October  19. 
1982.  Applicant:  MARBURGER 
REFRIGERATED  EXPRESS.  INC..  P.O. 
Box  387,  Peru,  IN  46970.  Representative: 
Donald  W.  Smith,  P.O.  Box  40248. 
Indianapolis.  IN  46240.  (317)  846-6655. 
Transporting  food  and  related  products. 
between  points  m  IN,  IL,  OH,  KY,  and 
MI.  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

MC  147465  (Sub-4).  filed  October  25. 
1982.  Applicant  MOORE  &  SON  CO.. 
1101  Cable  Ave.,  Columbus.  OH  43222. 
Representative:  Stephen  J.  Habash,  100 
E.  Broad  St.,  Columbus,  OH  43215.  (614) 
228-1541.  Transporting  metal  products, 
between  points  in  Marion  County,  OH, 
on  the  one  hand.  and.  on  the  other, 
points  in  IN.  KY.  ML  PA  and  WV. 

MC  148394  (Sub-4),  filed  October  26, 
1982.  Applicant:  McKINLEY  TRUCKING 
CO..  INC..  652  N.  Williams  St..  Carson 
City.  MI  48811.  Representative:  Karl  L. 
Getting,  1200  Bank  of  Lansing  Bldg.. 
Lansing.  MI  48933.  (517)  482-2400. 
Transporting  [1]  petroleum  and 
petroleum  products,  and  (2)  chemicals 
and  related  products,  between  points  in 
MI,  OH.  IL  MO,  IN.  PA.  and  NY. 

MC  149535  (Sub-4).  filed  October  12, 
1982.  Applicant  ALL  FREIGHT,  INC., 
5100  W.  164th  St..  Brook  PaA,  OH  44142. 
Representative:  James  G.  Keck,  (same 
address  as  applicant).  (216)  243-1010. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
household  goods),  between  points  in  the 
U.S.,  under  continuing  contract(s)  with  I, 
Schumann  &  Company  of  Bedford,  OH. 

MC  150735  (Sub-8),  filed  October  25. 
1982.  Applicant:  BESTWAY 
TRANSPORT  CO..  a  corporation,  Route 
«2,  Willard.  OH  44890.  Representative: 
Lewis  S.  Witherspoon.  2455  North  Star 


UMI 
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;'d..  Coiumbus.  OH  43221.  (614)  486- 
; !448.  Transporting  pru\ted  nmtter. 
between  points  in  the  U.S.  (except  AK 
.indHI). 

.MC  154,543  (Sub-5),  filed  October  22. 
m82.  Applicant:  L  &  M  EXPRESS,  INC.. 
;f224  Toone  St.,  Baltimore.  MD  21223. 
Representative:  Dixie  C.  Newhouse. 
1  129  Pennsylvania  .Ave..  P.O.  Box  14^. 
Ha^erstown,  MD  21740  (301)  797-6(060. 
T-HHsporting  general  commodities 
!••  ^cept  cidsses  A  and  B  explosives, 
■iiiusehold  goods,  and  commodities  in 
(I'jlk).  between  points  in  the  U.S.  (except 
AK  and  HI). 

.VIC  155314  (Sub-31.  fiied  October  25. 
i982.  Applicant:  R.  C.  HOFFMAN 
h.:\TERPRISES.  INC.,  P.O.  Box  3927. 
Lake  Wales,  FL  33853.  Representative: 
H.  Barney  Firestone.  180  N.  Michigan 
^ve.,  Suite  1700,  Chicago.  IL  606^11.  (312) 
263-1600.  Transporting  ^'e.rera/ 
commodities  (except  classes  A  and  B 
i^vplosives,  household  goods  and 
commodities  in  buin.;.  between  poin's  in 
Ai.,  DE,  lA,  KS,  MO.  NE.  IL,  OH,  MI). 
.\U,  AR.  T.N,  KY,  MN,  SD.  OK,  TX.  PA. 
\A,  NY,  VVl.  FL.  IN.  SC,  LA.  MS,  WV 
and  MI.  on  the  one  hand,  and,  on  the 
(jThcr.  points  in  GA.  OH.  IN.  Ml,  .\C.  SC. 
LA,  MS.  FL,  PA.  M.A.  \Y,  X).  CT.  Kj. 
ML  VTandME. 

MC  157335  (Sub-l),  filed,  October  22, 
li)82.  Applicant:  H.M.D.  TRANSPORT. 
iNC,  370  West  First  Street.  South 
Boston.  .MA  02127.  Representative: 
Robert  G.  Parks,  20  Walnut  Street,  Suite 
101,  Weelesley  Hills.  MA  02181  (617) 
2.35-5571.  Transporting  genera' 
(  "r.modities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  pomts  in 
the  U..S.,  under  continuing  contra(;t(s) 
u*th  Hellenic  American  Agencir-s,  Inc.. 
ot  Nev^r  York,  NY. 

MC  160574  [Sub-l  1,  filed  October  2.5, 
1^182.  Applicant:  A.  BR.A.NDWEIN  & 
COMPANY.  3190  Doolittle  Dr . 
Norlhbrook,  IL  60062.  Representative: 
Edward  G.  Bazelon.  135  South  La  Salle 
St.,  Chicago.  IL  60603,  (312)  236-9375. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  beteen  points  m  the  U.S.  (oxcp;'! 
AK  and  HI),  under  roiilinuing 
',:ontract(s)  with  Adams  Foam  Rubber 
Company,  Ideal  Box  Company,  and 
.American  Backhaulers  Corporation,  all 
of  Chicago.  IL.  Harris-Hub  Company. 
Inc.,  of  Harvey,  IL,  J.  G.  Clark  Company 
of  Edison.  OH  and  DMI  Furniture  Inc..  of 
Huntingburg.  IN. 

MC  161785  (Sub-l).  filed  October  25, 
1982.  Applicant:  )OE  E.  ROBERTSON  S 
lOE  H.  ROBERTSON,  d.b.a.  JOES 
BODY  SHOP.  Rt  136  East,  P.O.  Box  533, 
Rantoul,  IL  61866.  Representative:  |oe  H. 


Robertson,  (same  address  as  applicant), 
(217)  892-^200.  Transporting  disabled 
and  replacement  vehicles,  between 
points  in  the  U.S.  (except  Ak  and  Ml) 

.MC  162614  (Sub-l),  filed  October  21, 
1982.  Applicant:  KENDALL  TRUCKING 
A.ND  GRADING.  INC.,  Rt.  2,  Box  18F. 
Wadesboro,  NC  28170.  Representatr.e: 
Barry  Weinstraub,  Suite  510.  R133 
Leesburg  Pike,  Vienna,  VA  22180,  (703) 
442-8330.  Transporting  sand  and g:c[-p!. 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contract!,';) 
with  Southern  Products  and  Silica 
Ci)mpriny,  Inc.  both  of  Haffman.  .NC. 

.MC  164254.  filedOctober  13.  1982 
Aoplicant:  CHEMICAL  PRODl^CTS 
DHVELOPEMENT  CORPORATION,  Rt. 
6.  Box  283,  Oklahoma  City,  OK  731 19, 
R^'presentati\e:  David  S  Schneider,  210 
W.  Park  .Ave.  Suite  1120.  Oklahoma 
City,  OK  73102.  (405)  232-9990. 
Transporting  iieneral  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
con*ract(s)  with  CRL  Limited,  Carpet 
World,  Inc,  and  Uurashield  II,  Inc.  all  of 
Oklahoma  City,  OK. 

MC  164295,  hied  October  19.  1982. 
Applicant:  P  S  S  TT?.'\NSFFR.  16261 
l.mdberg  St..  Van  .'^.'uys,  CA  914'M. 
Representative:  Gilford  Vallejns,  8080 
Elizabeth  Ave.  South  Gate.  CA  90280, 
(213)  566-0861,  Transporting  (1)  office 
furniture  and  (2)  meiai  and  wood 
products,  between  points  in  the  U.S., 
under  continuing  contract(s)  with  Holga 
Metal  I^ioducts  Corporation  of  Van 
Nuys,  CA. 

MC  1643:t5.  filed  Ottober  21,  1932. 
Applicant:  G  &  G  TRliCKING,  INC.,  RT. 
3,  Dublin,  GA  31021,  Representative: 
Virgil  H.  Smith,  74  Hwy  N'.,  Box  245, 
Trvone.  G.-^  30290,  (irwi  gH^J-lsjSO 
Transporting  gpnei\.!  com  n.odi  ties 
(except  classes  A  a.nd  B  explosives. 
household  goods  and  commodities  in 
bulk)  between  points  in  the  U.S.  (except 
AK  and  HI), 

MC  164395,  filed  Octobe.'  21,  1982. 
Applicant:  STAN  FFRGl'SON,  d.b.a. 
STAN  FERGUSON  TRl  CKING,  431- 
4 1  St  .Ave,,  Winona,  M.N  55987. 
Representative:  Stanley  C,  Olsen,  Jr.. 
5209  Willson  Rd.,  Suite  307,  Ednia.  MN 
5,5424,  (612)  927-8855,  Transporting 
fertilizer,  between  points  in  MN,  N'D, 
SD,  lA,  MO.  WI,  IL,  and  IN 
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Hecided:  November  3,  1982 
By  the  Commission,  Review  Board  No.  2, 
Members  Carleton,  Willidms,  and  Ewing, 

MC  10345  (Sub-106),  filed  October  26, 
1982.  Applicant:  C  &  J  COMMERCIAL 


DRIVEAWAY,  INC..  24^30  West  St. 
(oseph  St..  Lansing,  Ml  48901 
Representative:  |ohn  P   tiinis.  jr.,  915 
Pennsyivani,^  Bidg.,  425  13th  St..  N,VV.. 
V\  ashington,  DC  20(>M.  (202)  737-1030. 
Transporting  motor  veiucles.  between 
points  in  the  U.S.  (except  AK  and  HI), 
under  continuing  contra*. tjsl  with 
persons  who  are  engaged  in  business  as 
manufacturers,  distributors  or  dealers  of 
motor  vehicles. 

MC  17095  (Sub-41.  fiied  October  25. 
l;482,  Apphcant:  D;\RNALL  TRUCK 
SERVICE,  INC.  P.O.  Drawer  1346,  Great 
Bend.  KS  073,30,  Represenialive:  William 
B,  Barker,  (>41  Harrison  Street,  P.O  Box 
1979,  Topeka,  KS  66601,  (913)  234-0,565. 
Transporting  metal  pnn.'ucts.  between 
points  in  Clinton  County,  lA,  on  the  one 
hand,  and,  on  the  other  poin.s  m  AZ, 
CA,  CO,  ID,  KS.  LA,  MT.  NE,  NV,  NM. 
ND  OK,  SD,  TX,  Ul.  cn.j  WY. 

MC  43724  |Sub-7).  fil»d  October  26. 
1982.  Applicant:  PHILLIP'S  EXPRESS. 
INC..  61  Merrimac  St.,  Lawrence,  MA 
01842.  Representative:  Hughan  R.  H. 
Smith,  26  Kenwood  Place,  Lawrence, 
f  MA  01841.  (1)17)  657-6071.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
com.modities  in  bulk),  between  points  in 
MA,  on  the  one  hand,  and,  on  the  other, 
points  in  Rl,  NH,  CF,  VT.  and  ME. 

MC  67234  (Sub-63),  filed  October  28. 
1982.  Applicant:  UNITED  V.AN  LINES. 
INC..  One  United  Drive.  Fenton.  MO 
63026.  Representative:  B.  W.  LaTourette, 
Jr..  11  South  Meramec.  Suite,  1400.  St. 
Louis,  .MO  63105.  (314)  727-0777. 
Transporting  peneraJ  comnwdities 
(except  classes  A  and  B  explosives  and 
commodities  in  bulk),  between  points  in 
the  U.S.,  under  continuing  contract! s) 
with  Johnson  &  Johnson,  of  New 
Brunswick.  N}.  and  its  wholly  owned 
subsidiaries  (1)  Chicopee  of  New 
Brunswick,  Nj.  (2)  Critikon,  Inc..  of 
Tampa.  FL.  (3)  Ethicon.  Inc.,  of 
Somervillc.  N),  (4)  Extracorporeal,  inc., 
of  King  of  Pru.ssia,  PA  (5|  Johnson  * 
Johnson  Baby  Products  Company,  of  _ 
Skillman,  .Nj   (6)  Johnson  &  Johnson 
Internationa!  and  (")  (ohnson  &  Johjison 
Products,  Inc,  both  of  ,Nonh  Brunswick, 
NJ,  (8)  NcNeil  Consum-r  P^odiK  ts  Co..  of 
Fort  Washington,  PA,  ;9)  McNeil 
Pharmaceutical,  of  Spring  House,  CA 
(10)  Ortho  Diagnostic  Systems.  Im     of 
Raritan,  .NJ,  (11)  Ortho  Pharmaoe.i'u  ril 
Corp,  of  Somerset,  NJ,  [\l]  Person^d 
Products  Co..  oi  Mililown,  .NJ.  (131 
Surgikos.  Inc..  of  Arlington.  TX,  and  il4i 
Technicare  Corporation,  of  Solan.  OH, 

MC  88414  (Sub  8),  filed  October  27. 
1982,  Applicant:  RICHMOND 
IR.ANSFER  «.  STORAGE  CO.,  2114 
Vlacdonald  Ave.,  Richmond,  CA  94801 
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Representative:  Alan  F.  Wohlstetter. 
1700  K  St..  N.W..  Washington,  DC  20006, 
(202)  833-8884.  Transporting  ^enem/ 
commodities  (except  classes  A  an  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  U.S..  under  continuing  contract(s| 
with  American  Vanpac  Carriers.  Inc.,  of 
Richmond.  CA. 

MC  116915  (Sub-151),  filed  Octobfr  19, 
1982.  Applicant:  ECK  MILLER 
TRANSPORTATION  CORP..  Rt.  1,  Box 
248,  Rockport,  L\  47635.  Representative: 
Fred  F.  Bradley,  P.O.  Box  773,  Frankfort, 
KY  40602,  (502)  227-2254.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  m 
the  U.S.  (except  AK  and  HI). 

MC144315  (Sub-10),  October  27,  1982. 
Applicant:  PORT  CITY  LEASl.N'C.  I.NC, 
P  O.  Box  498  Lewiston,  ID  83501. 
Representative:  Timothy J^.  Stivers  P.O. 
Box  1576  Boise,  ID  83701  (208)  343-3071. 
Transporting  Metal  products,  building 
materials,  and  lumber  and  and  wood 
products,  between  those  point  in  the 
U.S.  in  and  west  of  IL,  MO,  AR.  and  LA 
(except  AK  and  HI). 

MC145384  (Sub-61).  filed  October  27, 
1982.  Applicant:  ROSE- WAY,  INC..  P.O. 
Box  4644  Des  Moines,  L\  50306. 
Representative:  James  M.  Hodge  3730 
Ingersoll  Ave.,  Des  Moines,  lA  50312, 
(515)  274-4985.  Transporting  Machinery 
and  metal  products,  between  points  in 
the  U.S.  (except  AK  and  HI). 

MC  146435  (Sub-6).  filed  October  26, 
1982.  Applicant:  SMITH  TRUCK 
BROKERAGE,  INC.  P.O  Box  974 
Willmar,  MN  56201.  Representative: 
Samuel  Rubenstein  P.O.  Box  5 
Minneapolis,  MN  55440  (612)  542-1121 
Transporting  building  materials,  v 
between  points  in  the  U.S.  (except  AK 
and  HI],  under  continuing  contract(s) 
with  Western  Products,  Inc.,  of  Fargo, 
ND,  and  its  subsidiaries.  Builders  Supply 
of  Fargo,  of  Fargo,  ND,  Steel  Siding 
Supply,  of  Sioux  Falls,  SD,  and  Builders 
Supply  of  Fargo,  of  Billings,  MT. 

MC  151925  (Sub-2),  filed  October  28. 
1982.  Applicant:  KEN  VAN  LEUVEN  * 
SON,  INC.  10798  Seneca  Dr.  Boise.  ID 
83705.  Representative:  David  E.  Wishney 
P.O.  Box  837,  Boise,  ID  83701  (208)  336- 
5955.  Transporting  (1)  lumber  and  wood 
products  and  building  materials. 
between  those  points  in  the  U.S.  in  and 
west  of  ND,  SD,  NE,  KS,  OK,  and  TX 
(except  AK  and  HI),  and  (2)  metal 
products.  Machinery,  and  transportation 
equipment,  between  points  in  Ada 
County,  ED,  on  the  one  hand.  and.  on  the 
other,  those  points  in  the  U.S.  in  and 
west  of  MT.  WY,  CO,  NM,  and  TX 
(except  AK  and  HI). 


MC  152775  (Sub.-9),  filed  October  25, 
1982.  Applicant:  RAM  ROD  TRUCKING, 
IXC.  P  O  Box  1127,  Marrero,  LA  70073. 
Representative:  Donald  B.  Morrison  P.O. 
Box  22628  Jackson,  MS  39205  (601)  948- 
8820.  Transporting  Mercer  commodities, 
between  points  in  Iberia,  Jefferson. 
Orleans,  Plaquemines,  and  St.  Bernard 
Parishes.  LA.  on  the  one  hand,  and,  on 
the  other,  po.nts  in  AL,  FL.  LA,  MS,  and 
TX. 

MC  161845.  filed  October  19. 1982. 
Applicant:  OBERLANDER  LITTLE 
ACRES  INC.,  605  No.  Burke  St..  Wolcott. 
IN  47995.  Representative:  Allen 
Oberlander  (same  address  as  applicant), 
(219)  279-2011.  Transporting  metal 
products,  between  points  in  the  U.S.. 
under  continuing  contract(s)  with  T  &  D 
Metal  Products  of  Watseka,  IL. 

MC  16,1885  (Sub-1),  filed  October  27. 
1982.  Applicant:  JACK  WEBER 
TRL;CK1NG.  6960  S  641  W..  Unit  3,  Salt 
Lake  City,  UT  64047.  Representative: 
Jack  Weber  (same  address  as  applicant). 
(801)  566-5128.  Transporting  such 
commodities  as  are  dealt  in  by  retail 
and  discount  stores,  between  points  in 
UT,  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

MC  164414,  filed  October  26, 1982. 
Applicant.  GREEN-STEP,  INC.,  Williams 
Park,  Old  Cason  Hwy.,  Daingerfield,  TX 
75638.  Representative:  Buster  W.  Green 
(same  address  as  applicant),  (214)  645- 
5527.  Transporting  building  materials, 
between  points  in  AR,  LA,  MS,  TN.  TX, 
KS,  OK,  CA.  ID.  MT,  OR,  WA.  WY.  CO, 
AL,  GA.  and  FL. 

MC  164424.  filed  October  21, 1982. 
Applicant:  CANINO'S,  120  State  Rd.. 
Kittery.  ME  039O4.  Representative: 
Michael  A.  Canino  (same  address  as 
applicant).  (207)  439-2254.  Transporting 
appliances,  between  points  in  York 
County.  ME.  Rockingham  and  Strafford 
County.  NH.  and  Essex  County,  MA. 

MC  164445.  filed  October  25. 1982. 
Applicant:  CONTAINER 
TRANSPORT.ATION  CORPORATION. 
12115  E.  Admiral  Place.  Tulsa,  OK  74116. 
Representative:  G.  Timothy  Armstrong, 
200  No  Choctaw.  P.O.  Box  1124,  El 
Reno.  OK  73036,  (405)  262-1322. 
Transporti.ng  such  commodities  as  are 
dealt  in  or  used  by  manufacturers  and 
distributors  of  containers,  between 
points  in  OK.  on  the  one  hand,  and,  on 
the  other  points  in  the  U.S.  (except  AK 
and  HI). 

For  the  following,  please  direct  status 
inquiries  to  Team  4  at  202-275-7669. 

Volume  No.  OP4-025 

Decided  November  4. 1982. 

By  the  Commission.  Review  Board  No.  2. 
Members  Carleton.  Williams,  and  Ewing. 
MC-€5916  Sub  21,  filed  October  27,  1982. 


Applicant:  W.AJID  TRUCKING  CORP., 
2nd  Ave.  &  7th  St.,  Altoona.  PA  16603. 
Representative:  Henry  M.  Wick,  Jr.,  2310 
Grant  Bldg.,  Pittsburgh,  PA  15219,  (412) 
471-1800.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI). 

MC  105636  (Sub-47)  filed  October  28, 
1982.  Applicant:  ARMELLINI  EXPRESS 
LINES,  INC.,  P.O.  BOX  2394.  Stuart,  FL 
33494.  Representative:  Wilmer  B.  Hill, 
1030  Fifteenth  St.,  NW,  Suite  366, 
Washington,  DC  20005,  (202)  296-5188. 
Transporting  genera!  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contract(s)  with  Action  Freight  Brokers, 
Inc.  of  Chicago.  IL,  National  Carrier 
Service  of  Anaheim,  C.^,  and  Total 
Cargo  International,  Inc.  of  Miami,  FL. 

MC  115337  (Sub-2)  filed  October  27, 
1982.  Applicant:  OLIN  L. 
CHAMBERLAIN,  d.b.a. 
CHAMBERLAINS  BUS  SERVICE,  R.D. 
No.  1,  Box  54.  Covington,  PA  16917. 
Representative:  Robert  J.  Brooks,  1828  L 
St.,  N.W..  Suite  1111,  Washington.  DC 
20036,  (202)  466-3892.  Transporting 
passengers  and  their  baggage,  in  special 
and  charter  operations,  between  points 
in  the  U.S. 

MC  120606  (Sub-2)  filed  October  28, 
1982.  Applicant:  A.  C.  WHITE 
TRANSFER  *  STORAGE  CO..  INC.,  660 
Edgewood  Ave.,  NE..  Atlanta,  GA  30312. 
Representative:  B.  W.  LaTourette.  Jr.,  11 
S  Meramec,  Suite  1400.  St,  Louis.  MO 
63105,  (314)  727-0777.  Transporting 
household  goods,  furniture  and  fixtures, 
automobiles,  and  office  equipment, 
between  points  in  AL.  AR.  DE,  FL.  GA, 
IL,  IN,  lA,  KS,  KY.  LA.  MD,  MI,  MS,  MO. 
NJ,  NY,  NC,  OH.  OK,  PA.  SC.  TN.  TX. 
VA,  WV.  and  WI. 

MC  149576  (Sub-24)  filed  October  28, 
1982.  Applicant:  TRANS  AMERICAN 
TRUCKING  SERVICE.  P.O.  BOX  1247. 
Nixon  Station,  Edison,  NJ  08818. 
Representative:  R.  M.  McGraw  (same 
address  as  applicant),  (201)  985-2182. 
Transporting  chemicals,  drugs, 
medicines,  toilet  preparations  and 
animal  feed  supplements,  between 
points  in  the  U.S.  (except  AK  and  HI), 
under  continuing  contract(s)  with  P.  F. 
Laboratories,  Inc.  of  Totowa,  NJ. 

MC  153306  (Sub-1),  filed  October  25. 
1962.  Applicant:  GENERAL  FREIGHT 
SYSTEMS.  LTD.,  9710  W.  Loomis  Rd.. 
Franklin,  WI  53132.  Representative: 
Daniel  R.  Dineen.  710  N.  Plankiton  Ave.. 
Milwaukee.  WI  53203,  (414)  273-7410. 
Transporting  metal  products,  between 
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points  in  the  U.S.  (except  AK  and  HI). 
Condition:  Applicant  seeks  to  convert  its 
permit  into  a  certificate  with  the  fiUng  of 
this  apphcation,  therefore  issuance  of  a 
certificate  in  this  proceeding  is  subject 
to  coincidental  cancellation,  of  the 
permit  in  MC-153306,  issued  December 
1,  1981. 

MC  164407.  filed  October  25,  1982. 
Applicant:  M/A-COM 
TRANSPORTATION.  LNC.  P.O.  Box 
199,  Catawba.  NC  28609.  Representative: 
Terrell  C.  Clarke,  P.O.  Box  25, 
Stanleytown,  VA  24168.  (703)  241-3142. 
Transporting  general  comn)odities 
(except  classes  A  and  B  explosi'.  es. 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S  (exept 
AK  and  HI),  under  continuing 
contract{s)  with  M/A-COM.  Inc.  of 
Catawba,  NC.  and  its  wholly-owned 
subsidiaries  M/A-COM  Gallium 
.■\rsenide  Products,  Inc.  of  Burlington, 
MA.  M/A-COM  Microwave 
Components,  Inc.  of  Burlmgton.  MA.  M/ 
.A-COM  OSVV,  Inc.  of  Tempe,  AZ,  M/A 
COM  Microwave  Associates  of 
Sunny\-ale.  CA.  M/A-COM  Video 
Sattelite.  Inc.  of  Burlington.  MA,  M/.A- 
COM  DCC,  Inc.  of  Germantown.  MD. 
M/A-COM  Video  Systems,  Inc.  of 
Burlington,  MA,  M/A-COM  Comm/ 
Scope,  Inc.  of  Catawba,  NC.  M/A-COM 
.Microwave  Circuits.  Inc.  of  Btir'.;ngton. 
MA.  M/A-COM  Millimeter  I^oducts. 
Inc.  of  Burlington.  MA.  M/A-COM 
Silicon  Products.  Inc.  of  Burlington.  MA, 
.M/A-COM  Prodelin,  Inc.  of  Hightstown. 
NJ,  M/A-COM  Alanthus  Data,  Inc.  of 
Rockville.  MD,  M/A-COM  Office 
Systems,  Inc.  of  Bedford,  M,\. 
MACOMNET,  Inc.  of  Rockv  lUe,  MD,  and 
M/A-COM  Linkabit,  !:-!c.  of  San  Diego, 
CA. 

For  the  following,  please  direct  status 
mquiries  to  Team  5  at  202-2"5-7289. 

Volume  No.  OP5-244 

Decided;  November  1.  1982. 

By  the  Commissioa  Re\iew  Bonrd  No  3. 
Members  Krock.  Joyce,  and  DowpII 

MC  ISP-ga  (Sub-lO),  filed  October  21. 
1982.  Applicant:  THE  FORTUNE 
CORPORATION,  d.b.a.  M.AUST 
TRANSFER  COMPANY,  1762  6ih  Ave. 
South,  Seattle,  VVA  98124. 
Representative:  Michael  D. 
Duppenthaler.  211  South  Washington 
St.,  Seattle,  WA  98104,  (206)  622-3220. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
household  goods),  between  those  points 
in  WA  on  and  west  of  U.S  Hwy  97. 

MC  140889  (Sub- 28),  filed  October  19. 
1982.  Applicant:  FIVE  STAR 
TRUCKING,  LNC.  1638  Pioneer  Way,  El 
Cajon,  CA  9202a  Representative:  David 
M.  O'Boyle.  2310  Grant  Bldg..  Pittsburgh. 


PA  15219.  (412)  785-1600.  Transporting 
such  commodities  as  are  dealt  in  or 
used  by  manufacturers  of  duplicating 
machines,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contract(s)  with  Xerox  Corporation,  of 
Rochester,  NY. 

MC  152039  (Sub-1).  filed  October  22. 
1982.  Applicant:  CATO  TRANSPORT. 
INC..  P.O.  Box  446.  High  Pomt.  NC  27260. 
Representative:  Terrell  C.  Clark.  P.O. 
Box  25,  Stanleytown.  VA  24168.  703- 
B29-2818.  Transporting  (1)  rnoLhintiry. 
between  New  York,  NY,  on  the  one 
hand,  and  ,  on  the  other,  points  in  Palm 
Beach  County,  FL  and  (2)  furniture  and 
fixtures,  between  points  in  OK  and  TX, 
and  those  points  in  the  U.S.  in  and  east 
of  MN.  lA,  MO.  AR,  and  LA. 

MC  152068  (Sub-3).  filed  October  13, 
1982.  Applicant:  HOC- EXPRESS.  INC.. 
125  .N.  Elizabeth,  Wichita,  KS  67203. 
Representative:  Clyde  N.  Chris iey.  KS 
Credit  Union  Bldg..  1010  Tyler,  Sui'.e 
llOL.  Topeka,  KS  66612,  (913)  2,">3-9B2!t 
Transporting  (1)  heating, 
circonditioning.  and  refrigeration  units, 
and  (2)  components,  materials, 
equipment,  and  supplies  used  in  the 
repair,  maintenance,  sale,  and 
distribution  of  the  commodities  in  (1). 
between  points  in  OH,  I.\.  IL,  MO.  MN. 
WI.  GA.  AZ,  WT,  NE  KS,  CO.  NM.  and 
UT.  on  the  one  hand.  and.  on  the  othei- 
points  in  WA.  OR.  CA.  W.  lU  V\  Y.  UT. 
AZ.  NM.  CO.  SD.  NK,  KS  OK  TX  MO 
and  MN. 

MC  152068  (Sub-4),  filed  October  13. 
1982.  Applicant:  HOC-EXPRESS.  INC.. 
125  .\.  Elizabeth.  Wichi'a.  KS  6~303. 
Representittive:  Clyde  N.  Christey.  1010 
Tyler,  Suite  llOL.  Kansas  Credit  Union 
Bidg.,  Topc-ka,  KS  66612,  (913)  233-9629. 
Transporting  (1)  nietal  cuntamejs.  [Z] 
janitorial  supplies  and  detergents,  and 
1 1)  food  and  related  products,  between 
points  in  Butler  and  Sedgwick  Counties, 
KS,  on  the  one  hand,  and.  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

MC  152949  (Sub-2),  filed  Orinbpr  19. 
1982.  Applicant:  HANOVER 
TRANSPORT,  INC..  (J.b.a  G 
TRANSPORTATION.  384  Air  P^.:k  Rd  . 
Ashland.  VA  23005.  Repre8en1ati\.e: 
Carrol!  B.  Jackson,  1810  V.ncenni-s  Rd.. 
Richmond,  VA  23229,  f804)  282-38WJ 
Transporting  (1)  chemicals  and  related 
products,  (2)  food  and  related  products. 
(3)  machinery.  [4]  pulp,  paper  and 
related  products,  and  (5)  rubber  end 
plastic  products,  between  points  in  .Ml 
and  VA,  on  the  one  hand.  and.  on  the 
other,  those  points  in  the  U.S.  in  and 
east  of  NLN.  lA,  MO,  AR,  and  L.\ 

MC  162478,  filed  October  22.  1982. 
Applicant:  MERMAID 
TRANSPORTATION  COMPANY,  9 
Woodland  Rd.,  South  Portland.  ME 


04106.  Representative:  John  C. 
Lightbody.  30  Exchanoe  St..  Portland, 
ME  04101,  207-773-56.31.  Trinsporling 
passengers  and  their  bc-i^jage  in  specidl 
oper.itions,  between  points  in 
Cumberland.  Sagadahoc,  and  York     - 
Counties.  ME.  on  the  one  hand,  and  on 
the  other,  points  in  Suffolk  C')unty  MA, 
under  contmuing  cor.'raciis)  vMth  The 
Mermaid  Club  of  Por'land.  MF. 

MC  163818  (Sub-1).  filed  Octolier  20. 
1982.  Applicant:  C.MVIN  LOCKARD 
d.b.a.  C.P.H.  TRANSPORT  I.\C..  P  C) 
Box  950.  Florence.  OR  97439. 
Represenla'ive.  Robert  H.  Foster,  342 
East  12th  Ave.,  Eugene.  OR  97401.  (503) 
342-1771.  Transporting  lumber  and 
ivood  products,  and  pulp,  paper  end 
.related products,  [a]  between  points  in 
CA.  OR,  and  WA,  and  (b)  between 
points  in  Douglas  County,  OR.  and 
points  in  CA.  on  the  one  hand,  and,  on 
the  other,  points  in  AZ.  CA.  ID,  NV.  OR, 
UT,  and  WA, 

MC  164099  filed  October  21, 1982. 
Applicant:  NORTHERN  RENTALS.  INC.. 
P.O.  Box  2126.  So.  Burlington,  VT  05401. 
Representative:  James  M.  Burns,  1365 
Main  St..  Suite  403,  Springfield.  MA 
01103.  (413)  781-8205.  Transporting 
petroleum  and  petroleum  products, 
between  points  in  CT.  ME,  MA.  NH.  NJ. 
NY,  RI,  and  VT. 

\  idume  No.  OP5-245 

Decided:  November  2. 1982. 
By  the  Commission.  Peivew  Board  No  3 
m'.-mbers  Krock.  Joyce,  and  Dowetl. 

MC  41098  (Sub-87),  filed  October  26. 
1982.  Applicant:  GLOBAL  VAN  LLNES. 
INC.,  One  Global  Way,  Anaheim,  CA 
92803.  Representative:  Alan  F. 
Wohlstetter.  1700  K  St..  N.W.. 
Washington.  D.C.  20006,  202-333-8884. 
Transporting  household  goods,  between 
points  in  the  U.S.  under  continuing 
contractis)  with  Employee  Transfer 
Corporation  of  Chicago,  IL. 

MC  124868  lSub-4).  filed  October  25. 
lf>82.  Applicant:  SOLTi  lERS  WRECKER 
A  REPAIR,  INC..  P.O.  B<ix  988,  Staunton. 
VA  24401.  Representative:  Harry  J. 
Jordan  Suite  502.  Solar  RIdg.,  100016th 
St.,  NW..  Washington,  D.C.  2003a 
TVansporting  motor  vehicles,  between 
points  in  the  U.S.  (except  AK  and  HI). 
under  continuing  contracl(s)  with 
Roadway  Express,  l.ac.  of  Akron,  OH. 

MC  140409  (Sub-10),  filed  October  25. 
1982.  Applicant  CIRCI  K  B 
TRANSPORTAl  ION  UK  NORTil 
D.\KOTA.  P.O.  Box  207.  Wheat  Ridj^'e, 
CO  80034-20".  KeprpseniutiM.  Michael 
R.  Werner.  241  Cedar  Lane.  Teaneck.  NJ 
07666.  201-836-1144.  Transporting 
general  cominooities  (except  classes  A 
and  B  explosives,  household  goods  and 
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commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI]. 

MC  148868  (Sub-4).  filed  October  25. 
1982.  Applicant:  MALM  CO..  INC..  3501 
Delgany  St.,  Denver,  CO  80216. 
Representative:  Edward  C.  Hastings.  666 
Sherman  St..  Denver,  CO  80203,  303- 
837-1204.  Transporting  food  and  related 
products,  between  points  in  AL,  AR.  AZ. 
CA.  CO.  GA.  IL.  IN,  KS,  NE,  LA,  MS, 
MO,  OH,  OK.  PA.  and  TX. 

MC  151609  (Sub-6),  filed  October  26. 
1982.  Applicant:  BRL\N  KARGNL\N, 
d  b.a.  B.K.  LEASING  CO.,  Dutch  Mill 
Road,  Franklinville,  NJ  08322. 
Representative:  David  Earl  Tinker,  1000 
Connecticut  Ave.,  NW.,  Suite  1112. 
Washington.  DC  20036-5391,  (202)  887- 
5868.  Transporting  food  and  related 
products,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contract(s)  with  Castle  &  Cooke  Foods, 
[nc,  of  Hauppauge,  NY. 

MC  154558  (Sub-1),  filed  October  22, 
1982.  Applicant:  J.  E.  DAVIS  &  SONS. 
CO..  4035  Griswold  St.,  Port  Huron,  MI 
48060.  Representative:  James  F. 
Schouman.  21925  Garrison,  Dearborn. 
MI  48124,  313-561-3548.  Transporting 
machinery,  between  points  in  MI.  IN, 
OH.  IL.  Wl.  PA  and  NY. 

MC  159899  (Sub-1).  filed  September 
30, 1982.  Applicant:  QUICK  TOURS 
ANT)  CHARTER  CO..  LTD..  P.O.  Box  8. 
Mountain.  WI  54149.  Representative: 
Roger  F.  Bartnik  (same  address  as 
applicant)  (715)  276-7550,  Transporting 
passengers  and  their  baggage,  in  the 
same  vehicle  with  passengers,  in  special 
and  charter  operations,  beginning  and 
ending  at  Chicago,  IL,  Milwaukee  and 
Superior.  WL  St.  Paul.  Minneapolis  and 
Duluth,  MN,  and  extending  to  ports  of 
entry  on  the  international  boundary  line 
between  the  U.S.  and  Canada  in  MN. 

MC  163938  (Sub-1),  filed  October  27, 
1982.  Applicant:  ASSOCIATED 
TRANSPORT  SERVICE,  INC,  P.O.  Box 
303,  Airway  Heights.  WA  99001. 
Representative:  Timothy  R.  Stivers.  P.O 
Box  1576,  Boise,  ID  83701,  (208)  343-30~l 
Transporting  general  commodities. 
(except  classes  A  and  B  explosives  and 
household  goods,  between  points  in  the 
U.S.  under  continuing  contract{s)  with 
(a)  Barrier  Aviation,  Inc.,  (b)  Corrugated 
Metals.  Inc..  (c)  Industrial  Surplus,  Inc.. 
(d)  Northern  Steel  Building,  Inc.,  and  (e] 
Spokane  Door  Company,  all  of  Spokane, 
WA.  (f)  Barrier  Industrial  Center,  of 
Airway  Heights. "W A,  and  (g)  Custom 
Corrugating  and  Supply,  Inc.,  of  Great 
Falls.  MT. 

MC  164148.  filed  October  26, 1982 
Applicant:  FREIGHT  AND  CONTAINER 
SERVICES,  INC..  5138  S.  100  East  Ave., 
Tulsa,  OK  74145.  Representative:  David 


F.  James,  1722  S.  Carson— 3200 
University  Tower,  P.O.  Box  2967,  Tulsa, 
OK  74101.  918-583-2131.  Transporting 
general  commodities,  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk)  between  points  in 
TX,  LA.  AR,  MO.  KS.  and  OK. 

MC  164368.  filed  October  25, 1982. 
Applicant:  CLAYTON  E,  THOMAS, 
d  b  a.  THOMAS  FLYER  AUTO 
TRANSPORT.  4870  Piedmont  Place, 
Reno.  .N'V  89502  Representative:  Robert 

G.  Harrison,  4299  James  Drive,  Carson 
City.  NV  89701.  (702)  882-5649. 
Transporting  transportation  equipment, 
between  points  in  the  U.S.  (except  AK 
and  HI) 

MC  164369,  filed  October  25, 1982. 
Applicant;  TMR  TRUCKING 
COMPANY.  INC..  348  Franklin  Road. 
Denville.  NJ  07834.  Representative:  John 
A.  Cone>  s,  214  Walter  Avenue, 
Hasbrouck  Heights.  NJ  07604,  (201)  288- 
3572.  Transporting  food  and  related 
products,  between  points  in  the  U.S. 
under  continuing  contract(s)  with  Globe 
Products  Company,  Inc.,  of  Clifton,  NJ. 

MC  164379.  filed  October  25. 1982. 
Applicant:  KENNETH  R.  COX.  d.b.a. 
COX  TRUCKING  CO..  2025  South 
Missouri,  Oklahoma  City,  OK  73129. 
Representative:  Wilburn  L.  Williamson, 
Sdite  107,  50  Classen  Center.  5101  North 
Classen  Blvd..  Oklahoma  City,  OK 
73118,  (405)  648-7946.  Transporting 
genera!  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  US.  (except  AK  and  HI),  under 
continuing  contract(s)  with  Magnetic 
Peripherals,  Inc.,  of  Oklahoma  City,  OK. 

MC  164398,  filed  October  25, 1982. 
Applicant:  CAMION'S,  LNC„  744 
Forestdale  Blvd..  Birmingham,  AL  35214. 
Representative:  Gerald  D.  Colvin,  Jr.. 
601-09  Frank  Nelson  Bldg.,  Birmingham, 
AL  35203-3668.  (205)  251-2881. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
commodities  in  bulk  and  household 
goods),  between  points  in  the  U.S. 
(except  AK  and  HI)  under  continuing 
contract(s)  with  Decor.  Inc.,  of  Fairfield, 
AL 

MC  164399,  filed  October  25, 1982. 
Applicant:  DONALD  E.  SCAGGS,  d/b/ 
a/  DAWN  TRANSPORT,  Route  1,  Box 
14,  Caldwell,  ID  83605.  Representative: 
Donald  E.  Scaggs  (same  address  as 
applicant),  208-585-3148.  Transporting 
food  and  related  products,  between 
points  in  ID,  NV,  WA.  OR.  and  CA. 

MC  164418,  filed  October  25, 1982. 
Applicant:  SUNDANCE  EXPRESS,  INC., 
3035  E.  Garfield,  Phoenix,  AZ  85008. 
Representative:  A.  Michael  Bernstein. 
1441  E.  Thomas  Rd.,  Phoenix,  AZ  85014, 


602-264-4891.  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
wholesale  and  retail  grocery,  hardware, 
and  department  stores,  automotive 
outlets,  and  mercantile  businesses, 
between  points  in  AZ,  CA  and  NV. 

MC  164428.  filed  October  27. 1982. 
Applicant:  STRAWCO 
CONSOLIDATION  CORP..  360  W.  31st 
St..  New  York,  NY  10001. 
Representative:  Morton  E.  Kiel.  Suite 
1832,  Two  World  Trade  Center.  New 
York.  NY  10048,  (212)  466-0220. 
Transporting  such  commodities  as  are 
dealt  in  or  used  by  department  stores, 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contract(s) 
with  Strawbridge  &  Clothier,  of 
Philadelphia,  PA. 

MC  164429.  filed  October  22, 1982. 
Applicant:  FOX  TRUCKING 
COMPANY.  INC..  4529  Enterprise  PI. 
Oklahoma  City,  OK  73124. 
Representative:  William  Sheridan,  P.O. 
Drawer  5049,  Irving,  TX  75062.  214-255- 
6279.  Transporting  genera/  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  Denver,  CO;  Little  Rock, 
AR;  Memphis.  TN;  New  Orleans,  LA; 
Oklahoma  City  and  Tulsa,  OK;  St.  Louis 
and  Kansas  City,  MO  and  Wichita.  KS. 
on  the  one  hand,  and,  and  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 
Agatha  L.  Mergenovlch.  ^ 
Secretary. 

|FR  Doc  30811  Filed  11-9-82:  Moam) 
BILLING  CODE  703&-0I-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-53,  59,  50,  61, 
62,  63,  67,  69,  70,  74,  62,  83,  85,  and  86 

(Final)j 

Certain  Carbon  Steel  Products  From 
Belgium,  France,  Italy,  the  United 
Kingdom,  and  the  Federal  Republic  of 
Germany;  Termination  of 
Investigations 

agency:  U.S.  International  Trade 

Commission. 

action:  Termination  of  investigations. 

EFFECTIVE  DATE:  October  21, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Eninger  (202-523-0312)  or 
Mr.  Daniel  Leahy  (202-523-1389),  Office 
of  Investigations.  U.S.  International 
Trade  Commission. 
summary:  On  August  10, 1982,  the 
Commission  instituted  final  antidumping 
investigations  under  section  735(b)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b))  to  determine  whether  an 
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industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of  less- 
than-fair-vslue  imports  of  the  follow. ng 
merchandise: 

Hot-rolled  carbon  steel  pl^le.  pi.j'.idc-d  for  in 
items  607.6615.  607,9400,  608.0710,  and 
608.1100  of  the  Tariff  Schedules  of  the 
United  States  Anr.ot.ited  (TSUSA) 
from — 
Belgium  [investigation  \o.  731-T.A-53 
(Final)),  the  United  Kingdom 
(investigation  No.  731-TA-59  (Final)), 
and  the  Federal  Republic  of  Germany 
(investigation  No.  731-TA-6G  (Final)): 

Hot-rolled  carbon  steel  sheut  and  strip, 
provided  for  in  TSUSA  items  607  6610, 
607.6700,  607.8520,  607  8342.  and  607.9400 
and  608.1920,  608.2120.  and  608.2320, 
respectively,  fro.m — 
Belgium  (investigation  ,\'o.  731-TA-61 
(Finairi,  Fra:ice  (investigation  \o.  731- 
TA-62  (Final i),  Italy  (investigation  No. 
731-T.\-63  (FinalJ).  and  the  Federal 
Republic  of  Germany  (investigation  No. 
731-TA-67  (Final)):' 

Cold-rolled  carbon  steel  sheet  and  strip, 
provided  for  in  TSUSA  items  607  8320 
and  607.8344  and  6C'8,T440.  608.2140,  and 
608.2340,  respectively,  from— 
France  (investigation  No.  731-TA-G9 
(Final)).  Italy  (investigation  No  731-TA- 
70  (Final)),  and  the  Feder;.il  Republic  of 
Germany  (investigHiion  No.  731-T,\-74 
(Final)):  and 

Carbon  steel  structural  shapes,  provided  for 
in  TSUSA  items  609.8005.  609.8015, 
609.8035,  609.8041,  and  609.804,^  irom— 
Belgium  (investigation  ,\o  731-TA-ii2 
(Final)).  France  (invos;ig  jtior.  No.  731- 
TA-83  (Final)],  the  Uni'ed  Ki.ngdom 
(investigation  No.  731-T.A-85  (Final)), 
and  the  Federal  Republic  of  Germany 
(investigation  No.  731-TA-86  (Final)). 

On  Octobpr  21,  1982.  the  Commission 
was  notified  by  United  States  Steel 
Corp.  and  Bi'thlehem  Steel  Corp.,  the 
petitioners  in  these  investigations,  that 
they  wishf'd  to  withdraw  their  potitiors 
as  to  all  of  ;he  above-mentioned 
investigations  pursuant  to  section  734(d) 
of  the  Act  (19  U.S.C.  1673c(a)).  The 
Commission  has  granted  these  requests. 

This  notice  is  published  pursuant  to 
§  207,40  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  207.40J. 

By  order  of  the  Commission, 
issued:  November  2, 1982. 

Kenneth  R.  Mason, 

Secretary. 

|FR  Doc.  BZ-30»ie  Piled  11-0-82;  8:45  ami 
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(Investigation  No.  337-TA-112 

Certain  Cube  Puzzles;  Commission 
request  for  Comments  regarding 
proposed  termination  of  Respondents 
based  on  settlement  agreements 

agency:  U.S  InternalionHl  T-.^de 

Commission. 

action:  Request  for  public  comment  on 

the  proposed  termination  of  two 

respondents  bastd  on  settltmEnt 

agreements. 

summary:  The  settiement  agreements 
would  result  in  the  termination  of  this 
investigation  as  to  respondents  Imperial 
Merchandise  Co..  inc.  (Imperial]  and 
Mark  Metzner,  Inc.^Metzner).  This 
notice  requests  comments  from  the 
public  on  the  proposed  termination. 
DATES:  Comments  wiil  be  considered  if 
received  within  15  days  of  publication  of 
this  notice.  They  should  conform  with 
§201.8  of  the  CommisE'on's  Rules  of 
Practice  and  Procedure  (19  CFR  201.8), 
and  should  be  addressed  to  Kenneth  R. 
Mason.  Secretary.  U.S.  Interational 
Trade  Commission.  701  E  Street  NW.. 
Washington.  D.C.  20436.  Under  the 
authority  of  §201.4(b)  of  the 
Commission's  rules  (19  CFR  201.4(b)). 
the  period  for  filing  comments  has  been 
shortened  to  15  days  from  the  30  days 
prescribed  by  §210.51(c)(2)  of  the 
Commission's  rules  (46  FR  17530;  to  be 
codified  at  19  CFR  210.M(c)(2)j  because 
of  the  relatively  short  time  remaining  for 
the  completion  of  the  in^'estigation. 
SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted  under 
section  3T  of  the  Tariff  Act  of  1930 
(1930  use.  1337)  and  concerns  alleged 
unfair  trade  practices  in  the  im.portation 
into  and  sale  m  the  United  States  of 
certain  cube  puzzles.  Notice  of  the 
institution  of  the  investigation  was 
p.;blished  in  the  Federal  Register  of 
December  29,  1981  (46  FR  62964). 
Complainant  Ideal  Toy  Corp.  (Idea!)  and 
each  of  the  above-na.med  respondents 
have  moved  jointly  in  separate  motions 
for  termination  of  this  investi^ration  as  to 
the  abo\'c  named  responJpnts 

Settlement  Agreements 

The  settlement  agreements  are 
summarized  as  follows: 

Imperial  Merchandise  Co.,  Inc. 

1.  Imperial  agrees  to  pay  a  certain  su.m 
of  money  to  ideal. 

2.  Imperial  has  provided  Ideal  with 
copies  of  all  purchase  documents 
involving  cube  puzzles. 

3.  Related  concurrent  litigation  is  to 
be  terminated  by  the  execution  and 
filing  of  a  consent  judgment  in  the 
Federal  District  Court  in  New  York,  The 


consent  judgment  in  the  New  York 
action  would  enjoin  respondent  Imperial 
from:  [1]  Imitating,  copying  or  making 
mauthorized  use  of  plaintifrs  (i.e., 
Ideai's)  distinctive  trademarks, 
packaging,  trade  dress,  style  and 
labeling  for  its  "Rubiks  Cube  '  puzzles; 
(2)  manufacturing,  distributing,  selling, 
advertising  or  pro.moting  any  product 
bearing  any  simulation,  reproduction, 
copy  or  colorable  imitation  of  plaintiffs 
distinctive  trademarks,  packaging,  trade 
dress,  style  and  labeling  for  its  "Rubik's 
Cube"  puzzles:  (3)  using  any  false 
designation  of  origin  which  is  likely  to 
lead  the  trade  or  public  to  believe  any 
product  sold  by  Imperial  is  in  any  way 
associated  with  plantiffs  "Rubiks 
Cube"  puzzles;  (4)  engaging  in  any 
activity  constituting  an  infringement  of 
plaintiffs  trademark:  and  (5)  assisting, 
aiding  or  abetting  any  other  person  or 
business  entity  in  engaging  in  or 
performing  any  of  the  activities  referred 
to  above. 

4.  If.  in  any  other  litigation  involving 
Ideal  and  a  third  party,  a  final 
unappealed  decision  on  the  ments  is 
rendered  against  Ideal  with  respect  to 
its  claims  described  as  "trade  dress 
infringement"  of  its  "Rubik's  Cube  ' 
puzzle,  and  the  third  party  is  thus 
entitled  to  manufacture  or  sell  cube 
puzzles,  then  Imperial  will  be  in  the 
same  position  as  the  third  party. 

Marfi  Metzner,  Inc. 

1.  Metzner  agrees  to  pay  a  certain  sum 
of  money  to  Ideal. 

2.  Related  concufrent  litigation  is  to 
be  terminated  by  the  execution  and 
filing  of  a  consent  judgment  in  the 
Federal  District  Court  in  Illinois.  The 
consent  judgment  in  the  Illinois  action 
would  enjoin  respondent  Metzner  from: 
(1)  Imitating,  copying  or  making 
unauthorized  use  of  plaintiffs 
distinctive  trademarks,  packaging,  trade 
dress,  style  and  labeling  for  its  "Rubik's 
Cube"  puzzles:  (2)  manufacturing, 
distributing,  selling,  advertising  or 
promoting  any  product  bearing  any 
simulation,  reproduction,  copy  of 
colorable  imitation  of  plaintiffs 
distinctive  trademarks,  packaging,  trade 
dress,  style  and  labeling  for  its  "Rubik's 
Cube"  puzzles;  (3)  using  any  false 
designation  or  origin  which  is  likeK  to 
lead  the  trade  or  public  to  believe  any 
product  sold  by  Metzner  is  in  aay  way 
associated  with  plaintiffs  "Rubik's 
Cube"  puzzles:  (4)  engaging  in  any 
activity  constituting  an  infringement  of 
plaintiffs  trademark;  and  (5)  assisting, 
aiding  or  abetting  any  other  person  or 
business  entity  in  engaging  in  or 
performing  any  of  the  activities  referred 
to  above. 
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3.  If,  in  any  other  litigation  involving 
Ideal  and  a  third  party,  a  final 
unappealed  decision  on  the  merits  is 
rendered  against  Ideal  with  respect  to 
its  claims  described  as  "trade  dress 
infringement"  of  its  "Rubik's  Cube" 
puzzle,  and  the  third  party  is  thus 
entitled  to  manufacture  or  sell  cube 
puzzles,  then  Metzner  will  be  in  the 
same  position  as  the  third  party. 

Written  Comments  Requested 

In  order  to  discharge  its  statutory 
obligation  to  consider  the  public 
interest,  the  Commission  seeks  written 
comments  from  interested  persons 
regarding  the  effect  that  the  proposed 
termination  of  the  above-named 
respondents  based  on  the  settlement 
agreements  may  have  on:  (1)  The  public 
health  and  welfare;  (2)  competitive 
conditions  in  the  U.S.  economy;  (3)  the 
production  of  like  or  directly 
competitive  articles  in  the  United  States; 
and  (4)  U.S.  consumers.  All  written 
comments  must  be  filed  with  the 
Secretary  to  the  Commission  no  later 
than  15  days  after  publication  of  this 
notice  in  the  Federal  Register.  In 
addition,  pursuant  to  19  CFR 
210.14(a)(2),  the  Commission  has 
requested  comments  from  the 
Department  of  Health  and  Human 
Services,  the  Department  of  Justice,  the 
Federal  Trade  Commission,  and  the  U.S. 
Customs  Service. 

Additional  Information 

The  original  and  14  copies  of  all 
written  submissions  must  be  filed  with 
the  Secretary  to  the  Commission,  U.S. 
International  Trade  Commission,  701  E 
Street  NW.,  Washington,  D.C.  20436, 
telephone  202-523-0161.  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof]  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reaons  why  the 
Commission  should  grant  such 
treatment.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it.  All  nonconfidential  written 
submissions  will  be  available  for  public 
inspection  at  the  Secretary's  Office. 

FOR  FURTHER  INFORMATION  CONTACT 

William  E.  Perry,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  701  E  Street  NW., 
Washington,  D.C.  20436.  telephone  202- 
523— 04yy. 

By  order  of  the  Commission. 


Issued:  November  5. 1982. 
Kenneth  R.  Mason, 

Secretary. 

(FK  Doc  «2-3(m7  Filed  n-»-82.  8:45  am] 
BILLING  CODE  7020-02-M 

[Investigation  No.  731-TA-107 
(Preliminary)] 

Melamine  From  Brazil;  Determination 

On  the  basis  of  the  record  '  developed 
in  investigation  No.  731-TA-107 
(Preliminary),  the  Commission* 
determines,  pursuant  to  section  733(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a)).  that  there  is  no  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  that 
the  establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Brazil  of 
rrielamine  provided  for  in  item  425.10  of 
the  Tariff  Schedules  of  the  United  States 
which  are  alleged  to  be  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV). 

Background 

On  September  14. 1982,  the  U.S. 
International  Trade  Commission  and  the 
U.S.  Department  of  Commerce  received 
a  petition  from  counsel  on  behalf  of 
Melamine  Chemicals,  Inc..  a  U.S. 
producer  of  melamine,  alleging  that  an 
industry  in  the  United  States  was  being 
injured  by  imports  of  melamine  from 
Brazil  which  were  alleged  to  be  sold  at 
LTFV.  Accordingly,  the  Commission 
instituted  this  preliminary  antidumping 
investigation  under  section  733(a)  of  the 
Tariff  Act  of  1930  to  determine  whether 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury  or  the  estabUshment  of 
an  industry  in  the  United  States  is 
materially  retarded  by  reason  of  the 
imports  of  such  merchandise  into  the 
United  States.  The  statute  directs  that 
the  Commission  make  its  determination 
within  45  days  after  its  receipt  of  a 
petition,  or  in  this  case  by  October  28. 
1982. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  duly  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission.  Washington,  D.C. 
and  by  publishing  the  notice  in  the 
Federal  Register  on  September  22, 1982 


(47  FR  41884).  The  public  conference 
was  held  in  Washington,  D.C.  on 
October  6, 1982,  and  all  persons  who 
requested  the  opportimity  were 
permitted  to  appear  in  person  or  by 
counsel. 

Views  of  the  Commission 

In  this  investigation,  the  Commission 
unanimously  determined  '  that  there  is 
no  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  or  that  the 
establishment  of  an  industry  is  being 
materially  retarded  *  by  reason  of 
imports  of  melamine  from  Brazil  which 
are  allegedly  sold  at  less  than  fair  value 
The  reasons  for  the  Commission's 
determination  are  discussed  below. 

The  domestic  industry.  Section  711(4) 
of  the  Tariff  Act  of  1930  defines  the  term 
"industry"  as,  "the  domestic  producers 
as  B/whole  of  the  like  product,  or  those 
producers  whose  collective  output  of  the 
like  product  constitutes  a  major 
proportion  of  the  total  domestic 
production  of  that  product."  The  term 
"like  product"  is  defined  in  section 
771(10)  of  the  Act  as,  "a  product  which 
is  like,  or  in  the  absence  of  like,  most 
similar  in  characteristics  and  uses  with, 
the  article  subject  to  an  investigation 
under  this  title." 

The  imported  product  that  is  the 
subject  of  this  investigation  is  melamine 
from  Brazil  which  is  allegedly  being  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV).  Melamine,  whether 
imported  or  produced  domestically,  is  a 
fine  white  crystalline  powder.  Virtually 
all  of  the  melamine  produced  in  the 
United  States  and  Brazil  is  consumed  in 
the  manufacture  of  melamine- 
formaldehyde  resins  which,  in  turn,  are 
used  for  high-pressure  laminates,* 
surface  coatings,  molding  compounds, 
and  paper  and  textile  treating  and 
coating.  • 

The  record  indicates  that  the 
melamine  produced  domestically  and 
that  imported  from  Brazil  are  the  same. 
Therefore,  the  like  product  is  melamine 
and  the  domestic  industry  consists  of 
those  facilities  in  the  United  States 
devoted  tp  the  production  of  melamine. 
There  are  currently  two  domestic 
producers  of  melamine:  Melamine 
Chemicals,  Inc.  (MCI),  the  petitioner, 
and  American  Cyanamid  Co. 


'  The  record  li  defined  in  i  207.2(iJ  of  the 
Commission  i  Rulei  of  Practice  and  Procedure  (47 
FR  8:9a  Feb.  10. 1982). 

•Commissioner  Frank  not  participating. 


'  Cominissioner  Frank  did  not  participate. 

'  Material  retardation  of  the  establishment  of  an 
industry  is  not  an  issue  in  this  case. 

'These  arc  usad  in  liie  production  of  decorative 
countertopt,  furniture  and  cabinet  panels,  tabletops, 
and  partitions  in  commercial  buildings. 


I J  M I 
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MCI  produces  melamine  only  for 
merchant  sales. 'American  Cyanamid 
consumes  a  great  amount  of  its 
melamine  production  internally.  During 
the  investigation,  petitioner  argued  that 
the  portion  of  American  Cyanamid's 
melamine-producing  facilities  devoted 
to  the  production  of  melamine  for 
internal  or  captive  use  should  not  be 
included  as  part  of  the  domestic 
industry.  The  identification  of  the 
domestic  product  which  is  like  the 
imported  article  in  terms  of 
characteristics  and  uses  is  not  affected 
by  distinguishing  between  captive  and 
non-captive  sales.  Therefore,  our 
industry  definition  as  noted  above 
consists  of  all  production  by  the  two 
domestic  producers.' 

No  reasonable  indication  of  material 
injury  by  reason  ofLTFV'  imports. 
Under  section  733(a)  of  the  Tariff  .\c\  of 
1930,' the  Commission  is  required  to 
determine  whether  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  of  merchandise  which  are 
allegedly  being  sold  at  less  than  f.'i;r 
value.  To  make  its  determination,  the 
Commission  must  consider,  among  other 
factors,  the  volume  of  imports,  the  effect 
of  imports  on  prices  in  the  United  States 
for  the  like  product,  and  the  impact  of 
imports  of  such  merchandise  on 
domestic  producers  of  the  like 
product." '" 

A  negligible  volume  of  imports  of 
melamine  from  Brazil  entered  the  United 
States  in  1979;  no  imports  from  Brazil 
were  recorded  in  1980.  In  1981.  imports 
from  Brazil  amounted  to  990,000  pounds, 
and  for  January-July  1982  totaled  3.1 
million  pounds."  This  increase  \v.>s  in 
part  a  result  of  U.S.  purchasers 
searching  for  alternative  sources  of 
supply  when  one  of  the  U.S.  producers 
encountered  production  difficulties.'^ 


•The  merchant  or  commpn.idl  mrirkfi  includes 
arms-length  Iransaclions  with  unr-latpd  doniestic 
parties,  as  well  as  export  sales  to  unrelrit^J  parties 

'  .Nevertheless,  in  assessing  the;  injury  question, 
we  have  considered  the  iinpaci  of  the  ail>'ged  LTFV 
iniports  on  both  the  overjll  niurket  and,  vihore 
possible,  on  the  merchant  market.  Commissioner 
Stf'rn  refers  readers  to  her  additional  views  in 
Mi^laniine  in  Cr>'stal  Form  from  Italy  and  Austria. 
Invs,  Nos.  731-fA-]3  and  14  (K.iial).  at  10. 1'SITC 
F'lb,  No  1065  (Mav  1980), 

'19U,S,C,  1673|a). 

'Tariff  Act  of  1930,  section  771(7),  19  U  S.C, 
lfl77|?)(B)and(C). 

'"There  are  only  two  doniesiic  producers  of 
melamine.  We  are  severely  limited  in  providing  a 
detailed  analysis  of  the  numerous  economic 
indicators  which  were  considered  m  reaching  our 
determination  because  of  our  obligation  to 
safeguard  business  confidential  in.'ormstion 
Business  confidential  information  is  defined  in  ! 
Cnmmission's  Rules  of  Practice  .ind  Proci'dure. 
i  201 ,8, 

'  ■  Commissioner  Stem  notes  that  Brazil  s  share  of 
the  US,  market  was  nil  or  negligible  from  197»-19ei. 


Furthermore,  while  Brazil's  shd.'-e  of  the 
market  increased  in  Januarj'-July  1982 
over  January-July  1981,  U.S.  producers' 
share  of  the  market  also  rose." 

U.S.  producers  cited  lost  sales  or  prii  e 
reductions  to  several  customers.  The 
purchasers  who  were  contacted 
accounted  for  100  percent  of  total 
imports  from  Brazil  during  January  1981- 
july  1982.  Purchasers  accounting  for 
about  95  percent  of  such  imports 
indicated  that  they  bought  Brazilian 
melamine  for  reasons  other  than  price, 
such  as  the  need  for  a  secondary 
supplier.'* 

According  to  some  purchasers,  it  is 
essential  to  have  more  than  one  source 
of  melamine  supply.  Reliance  on  a  single 
source  of  supply  is  not  a  sound  business 
practice  in  this  market  because 
melamine-producing  plants  are  subject 
to  unpredictable  breakdowns.  Also,  the 
uncertainty  in  the  supply  of  melamine 
from  specific  producers  resulting  from 
such  breakdowns  can  have  an  effect  on 
sourcing  patterns  of  purchasers  and  on 
the  pricing  policies  of  suppliers.  Such 
production  difficulties  have  been 
experienced  by  domestic  suppliers 
during  the  period  of  this  investitjation.'' 

Information  on  the  record  leads  lo  the 
conclusion  that  fluctuations  in  the 
difference  between  Brazilian  and 
domestic  prices  represent  chanijing 
conditions  of  domestic  supply  rather 
than  price  undercutting.  There  has  been 
no  significant  price  undercutting  by  the 
Brazilian  importer. "The  total  pricing 
pattern  shows  the  Brazilian  product  to 
be  priced  to  meet  prevailing  .'7iarket 
prices.'" 

In  the  recent  period,  when  imports 
from  Brazil  increased,  there  appears  to 
be  some  weakness  in  the  trends  for  the 
domestic  industry  for  shipments. 
capacity  utiHzation.  and  inventories.  '* 
Other  important  factors,  however,  are 
positive,  such  as  'he  le\el  of 


the 


'"See  i-eporl  at  pag"3  ;"-iy 

'■'Report  at  A-16.  Appareni  L  S  consumption 
and.  therefore,  import  penetration  levels  dre 
confidential. 

"One  purchaser,  acioiin'inj!  for  only  a  small 
portion  of  imports  from  Brazil,  bought  the  Brazijun 
product  on  the  basis  of  price 

"Further  discussion  of  this  subject  it  not  possible 
duo  to  the  confidentiality  of  the  information.  See 
report  at  pages  11,  17-19 

'".Aiihccgh  Brazilian  meljmir.e  was  priced  below 
the  domestic  product.  da.-:iig  som^'  months  of  1981 
»ind  19^2  there  were  also  mnnhs  when  Brazilian 
imports  wen:  priced  above  :he  domestic  produ,^t. 
According  to  statemenle  made  at  the  Conference. 
after  American  C>  anamid  withdrew  from  p3rl8  of 
the  merchant  market,  apparently  m  early  1981,  MCI 
iHised  its  prices  and  BrnzJ  entered  the  L'.S,  market 
due  to  purchasers  need  fcr  an  addu  onal  source  of 
supply  (Transcript  of  Conference  a:  p.-5ges  W  49. 
and  51  ! 

"See  report  at  pages  l''-19. 


profitability,  employment,  and  domestic 
market  share." 

To  make  an  affirmative  finding,  the 
Commission  must  be  satisfied  that  "in 
the  light  of  all  the  information 
presented,  there  is  a  sufficient  causal 
link  between  the  less-than-fair-value 
imports  and  the  requisite  injury."  *'We 
determine  that  there  is  no  causal 
relationship  between  imports  from 
Brazil  and  the  difficulties  the  domestic 
industrv'  is  experiencing  or  has 
experienced.^'  Other  factors  have 
affected  the  domestic  industry,  notably 
the  decline  in  the  demand  for  mc!;;mine 
and  domestic  supply  problems." 

So  reasonable  indication  of  threat  of 
material  injury  by  reason  of  L  TFV 
import.  To  find  a  reasonable  indication 
of  threat  of  material  injury,  the 
Commission  must  find  a  reasonable 
indication  of  a  threat  that  is  real  and 
imminent,  not  a  mere  possibility  that 
injury  might  occur  at  some  remote  future 
time.-^ 

The  record  provides  no  reasonable 
indication  that  Brazil  presents  a  real  and 
imminent  threat  to  the  U.S.  melamine 
industry'.  Brazil's  total  annual  capacity 
to  produce  melamine  is  approximately 
16  million  pounds  and  is  utilized  at  high 
levels.  Fifty  percent  of  Brazilian 
production  is  consumed  domestically. 
The  other  fifty  percrnt  of  melamine 
produced  in  Brazil  is  exported,  but  a 
substantial  portion  of  these  exports  ore 
to  other  Latin  American  countries.** 
Brazil  is  the  only  Latin  American 
producer  of  melamine  and  receives 
preferential  treatment  from  these 
counties."  Also,  the  Brazilian  producer 


'"Also  during  the  period  of  this  investigation, 
domestic  capacity  increased. 

"See  i-eport  at  pages  9-13.  Id.  Specific  level*  and 
trends  are  confidential. 

*'H.R.  Rep.  No.  249,  96th  Cong.,  l»l  Sesa.  75 
11979). 

"  Commissioner  Stem  notes,  moreover,  that  the 
record  indicates  that  this  is  not  an  industry  in 
distress  or  even  an  industry  suffering  the  modicum 
of  injury  necessary  for  an  affirmative  finding  In 
particular,  the  financial  performance  of  the  two  U.S. 
producers  of  meiamine  is  satisfactory  by  the  current 
st.mdards  of  the  chemical  industry  as  a  whole. 

"While  "|tlhe  law  does  not  *  *  *  contem.plhte 
that  injury  from  such  imports  be  weighted  against 
other  factors  '  '  *.  in  examining  the  overall  injury 
t)eing  experienced  by  a  domestic  industry,  the  ITC 
will  take  into  account  evidence  presented  to  it 
which  demonstrates  that  the  harm  attributed  by  the 
petitioner  to  the  (alleged)  dumped  import  is 
attributable  to  such  other  factors."  H.R  Rep  No 
S17,  96th  Cong..  1st  Sess.  47  (1979) 

"  S.  Rep.  No.  249.  96th  Cong..  1st  Sess.  8d.  W 
(1979):  H.R.  Rep.  No,  317.  961h  Cong..  1st  Sess.  47 
'  (1979);  S.  Rep.  No.  1298, 93rd  Cong.,  2d  Sess  lao 
(1974).  Chlorine  from  Canada,  Inv.  No.  731-TA-SO 
(Preliminary),  Views  of  Chairman  Bill  Alberger, 
Vice  Chairman  Michael  |  Calhoun,  and 
Commissioners  Paula  Stem  Alfred  E  E'-kes.  and 
Veronica  A.  Haggart  at  12. 13  L'SITC  PS  1249 
(May  1962). 

•'Transcript  of  the  Conference  .v  S'-W  In 
addition  to  the  United  States  and  Latin  America,  the 
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is  will  to  sell  under  the  barter  system, 
which  is  attractive  to  Latin  American 
countrifis.'* There  is  no  information  on 
the  record  regarding  any  plans  for 
expansion  of  Brazilian  production  of 
melamine. 

The  petitioner  raises  two  points 
concerning  the  question  of  a  reasonable 
indication  of  threat  of  material  injury; 
(1)  The  loss  in  1986  of  a  low  cost 
contract  for  urea,  the  feedstock  used  in 
the  production  of  melamine,  and  (2)  the 
possible  removal  of  an  antitrust  order 
against  American  Cyanamid,  which 
requires  that  American  Cyanamid 
purchase  melamine  from  MCI. 

Loss  of  the  contract  as  distant  as  1986 
does  not  constitute  a  real  and  imminent 
threat  to  this  industry.  At  this  time,  only 
a  conjectural  argument  could  be  made 
that  the  loss  of  the  contract  would  result 
in  harm  caused  by  imports  from  Brazil." 
Likewise,  only  a  conjectural  argument 
could  be  made  that  the  possible  removal 
of  the  antitrust  order  would  result  m 
harm  by  reason  of  imports  from  Brazil. 

Conclusion 

Based  on  the  record  in  this 
investigation,  we  conclude  that  there  is 
no  reasonable  indication  of  material 
injury,  or  threat  of  material  injury  to  an 
industy  in  the  United  States  by  reason 
of  imports  of  melamine  from  Brazil 
which  are  allegedly  sold  at  less  than  fair 
value.  I 

By  Order  of  the  Commission. 
Issued:  October  28,  1982. 
Kenneth  R.  Mason,  I 

Secretary. 

(FR  Doc.  82-30914  Filed  11-9-82.  8.45  araj 
WLUNG  CODE  7020-02-M 


[Investigation  No.  701-TA-190 
(Preiiminary)] 

Nitrocellulose  From  France; 
Determination 

Based  on  the  record  '  developed  in 
investigation  No.  701-TA-190 
(Preliminary),  the  Commission 
determines  pursuant  to  section  703(a 
the  Tariff  Act  of  1930  (19  U.S.C. 
1671b(a)).  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury  '  by 


of 


Brazilian  producer  exports  to  Africa.  Europe,  and 
ihe  Far  East 

"Transcript  of  the  Conference  at  57. 

"Transcript  of  the  Conference  at  57-58, 

"A  determination  of  threat  of  mstenal  iniur>  is 
not  to  be  based  on  "a  mere  supposition  or 
conjecture  '  S.  Rep.  No.  249.  96th  Cong.,  Isl  Sfs8  89 
(19-9). 

'The    record    ii  defined  in  i  207.2(i)  of  the 
Conunission  s  Rules  of  Practice  and  Procedu.-e  [19 
CFR2(r  211)1 


reason  of  imports  of  nitrocellulose  from 
France,  provided  for  under  items  445.25 
of  the  Tariff  Schedules  of  the  United 
States,  which  are  alleged  to  be 
subsidized  by  the  Government  of 
France  ' 

Background 

On  September  14, 1982,  counsel  for 
Hercules,  Inc.,  Wilmington,  Delaware, 
filed  a  petition  with  the  U.S. 
International  Trade  Commission  and  the 
U.S.  Department  of  Commerce  alleging 
that  an  industry  in  the  United  States  is 
being  materially  injured  and  threatened 
with  material  injury  by  reason  of 
allegedly  subsidized  imports  of 
nitrocellulose  from  France.  Accordingly, 
on  September  17, 1982,  the  Commission 
instituted  a  preliminary  countervailing 
duty  investigation  (No.  701-TA-190) 
under  section  703(a)  of  the  Tariff  Act  of 
19.10.  .Notice  of  the  institution  of  the 
investigation  and  conference  therefor 
was  given  by  posting  copies  of  this 
notice  in  the  Offi^  of  the  Secretary,  U.S. 
International  Trade  Commission  and  by 
puhli-shmg  the  notice  in  the  Federal 
Register  on  September  22,  1982  (47  F.R. 
41883).  A  public  conference  was  held  in 
Washington,  D.C.  on  October  5, 1982,  at 
which  all  interested  parties  were 
afforded  the  opportunity  to  present 
information  for  consideration  by  the 
Commission. 

Views  of  the  Commission 

On  the  basis  of  the  record  in 
investigation  No.  701-TA-190 
(Preliminary),  we  determine  that  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  *or  threatened  with  material 
injury  by  reason  of  imports  of 
nitrocellulose  from  France  upon  which 
bounties  or  grants  are  alleged  to  be 
paid.' 

An  earlier  investigation  was  held  in 
August  1982  regarding  alleged  less-than- 
fair-value  sales  of  nitrocellulose  from 
France,' '  The  transcript  of  the 
conference  and  the  post-conference 
briefs  in  that  investigation  have  been 
incorporated  into  the  record  in  the 
instant  investigation  at  the  request  of 
thp  parties. 'The  following  discussion  of 


'Commissioner  Haggart  finds  a  reasonable 
indication  of  present  malenal  Injury  only. 

'Commissioner  Frank  did  not  participate  in  this 
dt'ie.Tnination. 

'Commissioner  Haggart  determines  only  thai 
ir.ere  is  a  reasonable  indication  of  material  injury. 

'Commissioner  Franii  did  not  participate  in  this 
determination. 

•Nitroceltalose  from  France.  Inv.  .So.  731-TA-96 
(Preliminary )  USITC  Pub.  No  1280  (August  1982). 


the  facts  and  our  findings  therefore 
parallel  those  in  the  earlier  investigation 
to  a  great  extent.* 

Domestic  industry:  We  find  that  the 
like  product  in  this  investigation  is 
soluble  industrial  nitrocellulose. 
Therefore,  we  find  the  domestic  industry 
to  be  Hercules,  Incorporated  (Hercules), 
the  sole  domestic  producer.  Our 
conclusions  regarding  like  product  and 
domestic  industry  in  this  case  are  the 
same  as  in  the  antidumping 
investigation  on  nitrocellulose  from 
France.'" 

Reasonable  indication  of  material 
injury  by  reason  of  subsidized  imports. 
Section  771(7)(B)  of  the  Act  directs  the 
Commission  to  consider,  among  other 
factors,  (1)  the  volume  of  imports  of  the 
merchandise  under  investigation,  (2) 
their  impact  on  domestic  prices,  and  (3) 
the  consequent  impact  on  the  domestic 
industry." 

Volume  of  imports — Imports  from 
France  increased  irregularly  from  1979 
to  1981  and  have  increasd  in  January 
through  September  1982  in  comparison 
with  the  same  period  in  1981.'^  Apparent 
U.S.  consumption  trended  downward 
during  the  entire  period. "The  result  has 
been  an  increasing  market  penetration 
of  nitrocellulose  from  France.'*  Market 
penetration  in  the  first  9  months  of  1982 
was  significantly  higher  than  in  the 
same  period  of  1981." 

Effect  of  imports  on  prices — Weighted 
average  prices  of  RS  grade  nitrocellulose 
sold  on  a  f.o.b.  basis  were  compared.'* 


'  Commissioner  Stem  notes  in  the  present 
investigation  she  is  unable  to  conclude  with  any 
reasonable  degree  of  precision  that  the  alleged 
subsidies  are  not  impacting  the  domestic  industry 
with  malenal  injury.  There  is  no  indication  on 
record  that  these  alleged  export  subsidies  improve 
the  exporter's  competitive  position  in  ways  other 
than  reducing  price.  It  is  likely  that  the  impact  of 
these  alleged  subsidies  is  to  make  possible  the 
dumping  that  was  the  subject  of  the  prior 
investigation.  However,  there  remains  on  the  basis 
of  these  facts  a  reasonable  indication  of  material 
injury  to  the  domestic  industry  by  the  allegedly 
subsidized  imports.  See  Additional  Views  of 
Commissioner  Paula  Stem  in  Fireplace  Mesh  Panels 
from  Taiwan.  Inv.  No.  7(n-TA-185  (Preliminary). 
USITC  Pub  No.  12»4  (September  1982)  at  18. 

•  Letter  to  Secretary  of  the  Commission,  of 
September  29. 1982.  from  all  parties  in  this 
investigation. 

•Data  was  updated  for  the  first  three  quarters  for 
imports,  shipments,  domestic  consumption  and 
market  penetration.  Information  on  production, 
capacity  utilization,  inventories,  export  shipments 
and  exchange  rates  was  updated  through  August. 

'"  Inv.  No.  731-TA-e6,  supra  note  3.  at  4.  For  a  full 
discussion  of  this  issue,  see  the  above-referenced 
opinion  at  2-4. 

"19  use.  1677(7)(B).  The  industry  data  have 
been  designated  confidential  because  there  is  only 
one  exporter  of  French  nitrocellulose  and  only  one 
domestic  producer.  Consequently,  the  discussion 
necessarily  focuses  on  generalized  trends, 

"  Report  at  A-n  and  A-13.  Table  6, 

"W.  at  A-7-8. 

"Id  St  A-17-18 


UMI 
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While  domestic  prices  increased 
irregularly  during  the  period  from  1979 
through  June  1982,"  prices  of  the  imports 
increased  at  a  slower  rate  during  the 
same  period. "  A  comparison  of  the 
domestic  and  imported  prices  reveals 
underselling  in  six  of  the  last  seven 
quarters.  For  the  remaining  quarter  the 
prices  were  the  same. '*  In  view  of  the 
rise  in  the  cost  of  goods  sold,*"  the 
trends  in  prices  indicate  the  presence  of 
price  suppression  as  a  result  of  the 
French  imports. 

Impart  of  imports  on  the  domestic 
industry.^DecTeased  production, 
shipment,  employment,  and  financial 
data,  as  well  as  the  increased 
inventories  of  the  domestic  industry', 
provide  a  reasonable  indication  of 
material  injury  by  reason  of  the  subject 
imports. 

Although  Ifercules'  production 
increased  form  1979  to  1981.  it  declined 
significantly  from  January  through 
August  1982  over  the  level  in  the 
comparable  1981  period.*'  Hercules' 
capacity  was  increased  by  50  percent  in 
1980  after  the  only  other  domestic 
producer.  DuPont,  had  left  the  market. 
The  decline  in  production  in  the  first  8 
months  of  1982  was  so  significant  that 
capacity  utilization  during  that  time  was 
below  Hercules'  capacity  prior  to  its 

1980  expansion** and  is  still  much  lower 
than  its  current  capacity.*^ 

Domestic  shipments  declined 
irregularly  from  1979  to  1981  with  a 
significant  decrease  in  the  first  nine 
months  of  1982  as  compared  with  the 
corresponding  period  of  1981." 
Employment  statistics  for  production 
and  related  workers  engaged  in  the 
production  of  nitrocellulose  also 
dropped  sharply  in  the  January  through 
June  1982  period  over  the  corresponding 

1981  period.** These  negative 
indicaltons  for  the  domestic  industry 
occurred  during  the  time  the  imports 
were  increasing  both  in  absolute  and 
relative  terms. 

Financial  data-received  form  Hercules 
revealed  a  decline  in  all  profit  and  loss 


"Id 

"Soluble  industrial  nitrocellulose  can  be 
classified  in  three  grades — SS-type,  AS-Tvpe  diid 
RS-Type — according  to  nitrogf  n  content  RS-type 
nitrocellijlose  accounts  for  more  than  three-fourths 
of  domestic  production  of  nMrocelliilose  ,ind  Krenrh 
imports  of  nitrocellulose.  IJ  .ii  A-2 

"Report  at  A-22-23 

"Jd 

'*Id  a(A-23 

■"W  at  A-15. 

"  Id  at  A-«. 

"Id.  at  A-8.  Po»lcon!erBnt;e  bnuf  of  petitioner. 
Hercules,  submitted  in  the  earlier  case,  Inv.  No.  "31- 
TA-96,  supra  note  3,  aru)  incorporated  into  the 
record  in  this  case. 


indicators.  Operating  profit  or  loss  and 
ratio  of  operating  protit  to  original  cost, 
to  book  value  and  to  replacement  cost  of 
fixed  assets  have  all  consistent!), 
decreased  from  1979  through  1fl81  ard 
continued  such  trend  in  the  period 
January  through  Ju.^e  1982  as  ccrrpared 
with  the  same  period  of  1981.^  These 
declines  have  coincided  with  the 
increase  in  the  volume  of  imports 

Lost  sales  were  confirmed  in  a!! 
instances  investigated  by  the 
Commission.'' Price  was  given  as  the 
reason  for  switching  to  the  imported 
product  by  all  eight  companies 
contacted.** 

Reasonable  indication  of  t treat  of 
materia! in;:^n,:''The  discussion  above 
has  noted  that  the  greatest  declines  in 
the  iniiicators  of  the  condition  of  the 
domestic  ir.dus'r.'  occurred  dur:r!g  the 
most  recent  months.  Other  indicators  of 
threat  include  foreign  caparit\-  to 
increase  p"oduction.  availability  of  other 
export  markets  for  increased  production, 
and  increased  inventories.  Produt.tion 
capacity  of  French  nitrocellulose  is  not 
currently  being  fully  utilized  although 
the  capacity  utilization  level  incr"eased 
in  January  through  June  1982.'°  Since  the 
United  States  is  the  largest  export 
market."  it  can  be  expected  that 
additional  production  would  be  direi  ted 
toward  the  United  Stales.  Further. 
French  inventories  increased 
significantly  in  the  ptTiod  from  jri.'^b-iry 
though  June  l'W2  over  the  coi responding 
1981  period.  ^- 

Conclusion 

We  therefore  dete.rniine  that  there  is  a 
reasonable  indication  of  material  injury 
or  threat  of  material  injury  to  the 
domestic  industr\  by  reason  of  miports 
of  nitro(,er!Liiose  from  France  which  are 
allegedly  being  subsidized. 

By  order  of  the  Commssion 

Kenneth  R.  Mason. 

Sf'cralan-. 

Issued:  October  29. 1982. 

FR  Dim.   ta-:«)flT5  Fil.-d  U-(Mt::  345  urn! 
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"The  cur'^ent  expancii-d  capacity  ol  Hercules  is 
less  llirfn  the  combined  capacity  of  Herculns  and 
DiiPonI, 

"Report  at  A-10-n 

"W,  at  A-14 

"yrf  at  A--15  ard  A-''.~.  Tdtjic  8 

"W  al  A-18-19 

"Jd.  at  A -19. 

"See  supra  noic  1- 

"Vd,  at  A-20 

"  W  al  A-30-21 

"Id.  Hi  A-21 


DEPARTMENT  OF  JUSTICE 

Proposed  Consent  Decree  in  Action 
Under  the  Clean  Air  Act  To  Require 
Defendant  To  Pay  a  Civil  Penalty  for 
Violation 

In  ai.:c:ordance  with  Depart.mental 
policy,  28  CFR  50.7,  38  FR  19029,  notice 

is  hpr*^hy  given  that  on  September  28, 
1982  a  proposed  rnnsent  decree  in 
United  States  v.  Oil  Dealers.  Inc..  d.b.a. 
Bainhridge  Tire.  Civil  Action  No.  H82- 
0664  was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  Indiana. 

The  proposed  consent  di'crei^  requires 
Oil  Dealers,  Inc..  d.b.a.  Bambridge  Tire. 
to  pay  the  United  States  a  cud  penalty 
in  the  amount  of  one  hundred  dollars 
($100. (V))  .)nd  pwhit)its  defendant  from 
remo\  ing  or  rendering  inoperatne  an\ 
device  or  e!em<^nt  of  design  installed  on 
or  in  a  motor  vehicle  or  motor  vehicle 
engine  in  violation  of  Section  2(13  of  the 
Clean  A:r  .^rt.  42  U.S.C.  7522. 

The  proposed  cons>'nt  decree  may  be 
examir.ed  at  the  office  of  the  United 
States  Attorney,  Federal  Budding.  Room 
312,  507  State  Sti-eet.  Hammond.  Indiana 
46320:  at  the  Region  V  Office  of  the 
Fnvironmental  Protection  Agency.  230 
South  Dearborn  Street.  Chicago,  Illinois 
60604;  and  at  the  Office  of  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1515, 
Tenth  and  Pennsylvania  Avenue,  N.W.. 
Washington,  DC.  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Enxironmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 

The  Department  of  jastice  will  reoeive 
written  comments  relating  to  the 
proposed  consent  decree  for  a  period  of 
thirty  days  from  the  date  of  this  notice. 
Comments  should  be  directed  to  the 
Assistant  Attornev  Creneral  for  the  Land 
and  Natural  Resources  Division  of  the 
Department  of  Justice,  Tenth  and 
Pennsylvania  .Avenue.  N.W.. 
Washington,  D.C.  20530  and  should  refer 
to  United  States  of  America  v.  Oil 
Dealers.  Inc..  d.b.a.  Bainbridge  7'ire 

Carol  E.  Dinkins, 

As.-i..^UJjU  .Mtorney  GenpruL  Lend  and 
.Xa^.^rc! Ri\sriur(  es  Division 

|H*  ;>>(.   Hi    ,)(M.5«  K'ird  n    a-Si   fl4Samt 
BILLING  COOE  *41(M)1-M 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (82-«6)] 

National  Environmental  Policy  Act; 
Finding  of  No  Significant  Impact 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  finding  of  no 
significant  impact. 

summary:  The  fifth  flight  of  the  Space 
Transportation  System  Space  Shuttle 
(STS-5)  is  the  first  operational  flight  of 
the  Space  Transportation  System  from 
Kennedy  Space  Center.  Florida.  The 
STS-5  launch,  scheduled  for  7:19  am 
EST.  November  11, 1982,  has  two 
purposes:  (1)  To  provide  new  capacity  to 
two  existing  communications  networks 
and  (2)  to  conduct  research  in  the 
properties  of  materials.  The 
communications  satellites  provide  a 
near-term  response  to  the  demand  and 
need  for  improved  and  low-cost  long 
distance  communications  services.  The 
research  experiment  responds  to  the 
need  in  our  society  to  obtain  more 
information  about  nature  in  general  as 
well  as  to  find  new  materials  and 
processes  which  may  provide  specific 
advances  in  technology.  STS-5  will 
carry  two  geosynchronous  orbit 
communications  satellites,  the  Shuttle 
Payload  Assist  Module  (PAM)-D  and 
one  research  experiment  intended  for 
return  to  Earth  at  the  conclusion  of  the 
flight  The  communications  satellites 
will  provide  new  capacity  to  two 
existing  networks:  (1)  The  Satellite 
Business  System  (SBS)-C  emphasizes 
long  distance  intracompany  digital  date 
transmission  in  the  48  states,  and  (2) 
Telesat  Canada's  ANIK-C-3,  a 
generalized  communications  network 
transmitting  telephone  and  television  as 
well  as  digital  data,  serving  Canada. 
Both  networks  provide  long  distance 
communications  services  which  were 
not  economically  feasible  using  ground- 
based  technology. 

The  Autonomous  Materials  Science 
Project  in.  Weightlessness  (MAUS) 
experiment,  part  of  the  material  science 
program  of  the  West  German  Ministry  of 
Research  and  Technology,  will  provide 
information  on  the  properties  of  a 
gallium  alloy  formed  in  weightlessness. 
Gallium  is  used  in  electronic  circuits, 
and  a  better  understanding  of  its 
properties  may  lead  to  advances  in  this 
and  related  technologies. 

The  two  cofnmunications  satellites 
(ANIK-C-3  and  SBS-C)  are  built  by 
Hughes  Aircraft  Company,  El  Segundo. 
California,  for  us  as  a  space 
communications  relay.  The  associated 
PAM-D,  which  uses  solid  propellant 


rocket  moto.-s  is  manufactured  by 
McDonnell-Douglas  Astronautics 
Company  of  Huntington  Beach, 
California.  The  technical  characteristics 
and  operations  of  the  almost  identical 
satellite  networks  have  been  approved 
by  the  respective  country's 
communications  regulatory  authorities. 
The  gross  mass  of  each  communication 
payload.  including  the  PAM-D  modules, 
is  4106  kg  and  each  occupies  35  m'.  Each 
payload  uses  two  solid  propellant 
motors  (the  P.AM-D  Motor  and  an 
Apogee  Kick  Motor  in  the  satellite)  with 
a  total  of  2251  kg  of  propellant  as  well 
as  approximately  148  kg  of  hydrazine 
used  in  the  station  keeping  propulsion 
systems.  While  the  probability  is  very 
low, -these  propellents  present  the 
largest  source  of  risk  for  a  catastrophic 
Space  Shuttle  accident. 

MAUS.  the  research  payload,  is  a 
"Getway  Special"  (G.AS)  package.  The 
MAUS  experiment  will  travel  in  the 
Space  Shuttle's  cargo  bay  in  a  5  cubic- 
foot  canister  designed  for  reuse  for  other 
GAS  packages.  This  experiment  is  small 
and  contains  equipment  and  materials 
which  are  not  normally  considered 
hazardous.  The  MAUS  experiment  is 
sponsored  by  the  West  German 
Goverr.ment  and  is  a  part  of  the 
government's  zero  gravity  material 
science  research  program.  The  MAUS 
experiment  will  produce  a  3.0  gram 
cr\stal  of  gallium  mercury  alloy  in 
weightlessness  to  learn  about  the 
properties  of  an  alloy  which  now  cannot 
be  formed  on  Earth. 

The  fifth  Space  Shuttle  flight  will  also 
carry  some  development  flight 
instrumentation  to  collect  information 
on  the  Shuttle's  performance  for  use  by 
the  Space  Shuttle  Program,  which  in  not 
directly  related  to  the  operational 
payloads.  The  instrumentation  is  not 
considered  hazardous  to  the 
environment  and  this  aspect  of  Space 
Shuttle  flights,  as  well  as  the  impacts  of 
the  Space  Shuttle  flights  on  the 
environment,  are  discussed  in  the  final 
Environmental  Impact  Statement  for  the 
Space  Shuttle  Program.  Accordingly,  the 
Space  Shuttle  flight  instrumentation  and 
launch  effects  are  not  considered  in 
detail  in  the  assessment  supporting  this 
notice. 

Possible  alternatives  to  STS-5  (the 
proposed  action)  are:  (1)  No  Action, 
which  is  interpreted  to  imply  that 
equivalent  activities  would  be 
undertaken  using  terrestrial  methods: 
and  (2)  Use  of  Expendable  Launch 
Vehicles  (ELV's)  and  Sounding  Rockets 
in  place  of  Space  Shuttle  launch  of  the 
payloads.  Under  the  No  Action 
Alternative,  the  communications 
satellites  would  be  replaced  by  ground 
microwave  relay  stations  and/or  cables. 


There  is  no  known  way  to  conduct 
experiments  in  the  terrestrial 
environment  requiring  more  than  very 
short  periods  of  weightlessness.  While 
aircraft  flights  on  parabolic  trajectories 
can  provide  short  (2-5  minutes)  periods 
of  near  zero-gravity  conditions,  the 
duration  and  uniformity  of  zero  gravity 
are  not  considered  sufficient  for  most 
experimental  purposes. 

For  the  Expendable  Launch  Vehicle 
alternative,  the  communications 
satellites  would  be  flown  on  two  Delta 
launch  vehicles.  The  SBS-C  and  AMK- 
C-3  satellites  are  designed  so  that  with 
very  few  modifications  they  could  be 
flown  on  Delta  launch  vehicles 
employing  PAM-D  motors.  The  Space 
Shuttle,  however,  provides  an 
opportunity  to  make  simple  repairs  or  to 
return  the  communications  satellites  if  it 
does  not  check  out  properly  after  the 
Shuttle  achieves  Low  Earth  Orbit  (LEO) 
and  before  it  is  launched  by  the  Payload 
Assist  Module. 

While  the  research  experiment 
package,  MAUS.  is  not  designed  for  use 
on  an  ELV  or  a  sounding  rocket, 
conceptually,  it  could  be  adapted  and 
flown.  The  Shuttle,  however,  provides 
the  user  with  lower  costs  and  a  safer 
return  of  the  experiment  to  Earth.  If  this 
experiment  is  to  be  accomplished  with 
the  least  expensive  ELV  (the  Scout),  the 
vehicle,  reentry,  recovery  system,  and 
related  services  would  be  more  costly 
than  allocated  full  STS  charges. 
Sounding  rockets  would  cost  less  but  the 
flight  duration  (typically  8-10  minutes  in 
uniform  zero  gravity)  would  not  provide 
enough  time  for  the  MAUS  experiment 
as  presently  designed.  Given  current 
funding  trends,  it  is  doubtful  that  the 
experiment  would  be  funded  if  the 
Shuttle  was  not  available.  There  are 
also  strong  indications  that  if  the 
experiment  leads  to  applications  of 
space-manufactured  products,  it  would 
be  economical  only  if  the  Shuttle's 
return  capability  is  available.  Thus, 
while  there  are  highly  viable 
alternatives  for  the  communications 
satellites,  the  alternatives  for  the 
research  package  are  somewhat 
questionable  either  from  the  technical  or 
the  economic  standpoint. 

For  the  proposed  action,  the  only 
measurable  long-term  adverse 
environmental  impact  from  the  normal 
placement  of  these  payloads  is  the 
addition  of  the  expended  solid  rocket 
motors,  the  ultimately  abandoned 
communications  satellites,  and  small 
amounts  of  related  equipment  to  an 
already  large  population  of  space  debris 
abandoned  in  orbit  by  the  nations  with 
space  launch  capabilities.  The  major 
concern  of  this  debris  is  the  increased 
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probability  of  collision  with  spacecraft. 
While  the  current  debris  poses  little 
threat  to  the  terrestrial  population  or 
environment,  there  is  a  low  probability 
of  a  collision  with  an  active  spacecraft. 
This  collision  would  very  likely  destroy 
the  spacecraft  with  its  fragments  adding 
to  the  debris  population.  If  the 
spacecraft  were  manned,  it  is  possible 
that  a  direct  hit  by  debris  could  kill  the 
astronauts.  If  the  satellites  were 
hunched  by  Delta  ELV's  rather  than  the 
Shuttle,  the  Delta  second  stage  also 
would  become  part  of  the  space  debris 
population  while  the  Shuttle  would 
return  to  Earth.  In  either  case,  the 
notential  consequences  of  the  addition 
•t)  the  space  debris  population  are 
currently  considered  by  NASA  as  an 
acceptable  risk  to  obtain  the  benefits  of 
relatively  low-cost,  long-distance 
communications  services. 

For  both  space  placement 
alternatives,  there  is  a  low  probability  of 
a  catastrophic  accident  caused  either  by 
the  payload  or  by  the  launch  vehicle 
iisclf.  In  the  case  of  the  Shuttle.  suc;h  an 
ai'';ident  would  very  likely  result  m  the 
deaths  of  thr'  astronauts  on  the  Shuttle. 
The  Delta  ELV  is  unmanned.  In  both 
cases,  any  d<^bris  in  orbit  would  add  'o 
t.h.it  population  and  contrilmfe  to  that 
long-term  problem.  Launch  system 
accidents  and  a  detailed  description  of 
their  consequences  are  provided  in  the 
final  Environmental  Impact  Staternent 
fur  the  Space  Shuttle  Program  and  for 
t'le  Expendabk'  Launch  Vehicle 
!*rogram. 

The  research  experiment  is  intended 
to  be  returned  to  Earth  and  will  have  no 
interaction  with  the  environment  This 
experiment  has  uixiergone  safely 
reviews  to  provide  as  much  assurance 
as  possible  that  both  the  experiment  and 
ancillary  equipment  (such  as  batteries) 
cannot  fail  in  a  manner  which  would 
result  in  a  hazard  to  the  Shuttle's 
mission.  TTie  ma.ximum  credible 
accident  involving  this  experiment 
would  involve  the  rupture  of  the        , 
experiment  container. 

For  each,  th»  proposed  acbon  and  rhe 
allernativHS.  Lhe  provision  of 
ciimm.unicatiun  serviceri  would  require 
ground  based  installations,  and  the 
construction  and  maintenance  of  these 
installations  represent  most  of  the  direct 
impact  on  the  en\  ironment.  For  launch 
by  either  the  Spare  Shuttlaor  the  Delta 
launch  vehicle,  the  ground  stations 
would  be  the  same,  and  most  of  these 
would  be  located  in  previously 
developed  areas.  The  aJternatives  of  aU 
ground-based  comniunications  would 
require  additional  installation  of 
microwave  repeater  towers,  many  of 
which  would  be  located  in 


underdeveloped  areas,  .\  fuhy  ground- 
based  system,  unlike  satellite  systems. 
IS  an  ongoing  source  of  risk  to  people,  in 
terms  of  microwave  radiation. 

Resource,  energy  and  material  use  are 
lowest  for  individual  launches  of  the 
payloads  on  ELVs  The  Space  Shuttle  is 
in  the  middle  and  a  ground-based 
system  would  result  in  the  highest  level 
of  resource  use.  The  immedinte 
t:nvironmer!tal  iiiipart  of  the  EL\' 
l.iunrhes  is  also  less  than  one  Space 
Shuttle  launch,  in  terms  of  noise  and 
propellant  effiuents.  In  both  case's,  the 
imoacts  are  temporary  and  are 
considered  acceptable.  The  ground- 
tiased  sy.stem  n!ir-,iowa\e  towets  \\o;;!d 
have  a  dispersed  inipact  on  the 
environment,  in  terms  of  geography  aiid 
time,  and  would  result  in  an  impact 
lasting  as  long  or  longer  than  the  use  of 
the  technology. 

The  conclusions  of  ail  analyses  are 
that  the  environmental  effects  of  the 
proposed  action  are  not  significant. 
EFFECTIVE  DATE:  No\  ember  10,  1982. 
ADDRESS:  .\dtioiial  Aeronautics  and 
Space  Ad.ministration.  Code  MCB-7, 
Waihington.  DC  lO'Aii 
FO«  FURTflER  tNFORMATIOM  CONTACT: 
Mr.  Richard  H.  Olt,  (202J  755-2354. 
SUPPLEMENTARY  INFORMATION:  The 
r'nvirimmer.iai  assessment  fjr  this 
proposed  protect  was  comph^ted  by  the 
National  Aeronautics  and  Space 
Administration  in  October  1982. 
conclusion:  Ihe  launrh  of  STS-5 
r<ayloads  will  not  result  in  sny 
significant  adverse  environmental 
in^pacts.  No  environmental  impact 
statement  ip  required  for  this  launch. 
\j\e!iib(ir  .S,  1982. 
Ajin  P.  Bradkjy, 

!'>pp-jti  Associate  Adminisfmtar  for 
Manavemert. 

!■)*  Dor   B:-38B37  Filad  n-P-Bi  8:43 «ra| 
BILLING  CODE   .'MO-01-41 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Media  Arts  Advisory  Panel  iRadio); 
Notice  of  Meeting 

Pursuant  to  Sermon  10(al[2]  of  the 
Ft^dcral  Advisoi-y  Comm.ittee  .Art  (Pub. 
I..  92^63),  as  amended,  notice  is  hert'hy 
given  that  a  meeting  of  the  Media  .Ails 
Ad\  isory  Panel  (Radio)  to  the  .Vational 
Councii  or.  t!ie  .'\ns  will  be  held  on  Nov, 
29-30.  19(52.  from  a-00  a.m.-3;30  }i  m.  in 
the  12th  Floor  Scr^^ening  Room  of  the 
Columbia  Plaza  Office  Complex.  240^  E 
Street  NW.,  Washingtoa  D.C.  2il5'36, 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 


financial  assistance  under  the  Nationr^l 
Foundahon  on  the  Arts  and  the 
Humanities  Act  of  1965  as  amended 
inchjdin]?discuss^n  of  information 
given  in  confid€^ce  to  the  acnry  by 
grant  applicants.  In  accordance  with  :hf 
determination  of  the  Chairman 
published  in  the  Federal  Re^ster  of 
February  13.  1980.  these  sessions  wdl  he 
closed  to  the  public  puisuan!  to 
subsections  [f  )(4),  (6).  and  9(b)  of 
section  5.52b  of  Title  5.  Ignited  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr 
|ohn  H.  Cloik.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
D.C.  205Q6,  or  call  (202)  634-6070. 
|ohn  H.  Oask, 

Director.  Office  of  Council  and  Pvnt^l 
Operations.  NaUoniil  Endowment  ior  the  Arts 
November  4, 1982. 

I KR  nor  IC  -  KWriB  Filerl  11-»-82;  «  45  *nij 
BlLLtNG  CODE   7!,37-01-M 


Music  Advisory  Panel  (Opera-Musical 
Theater):  Notice  of  Meeting 

Pursuant  to  Section  lD|a|l2!  of  the 
Federal  Advisory  Committee  Act  fP'jh 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Ouera-Mu'iical  Theater) 
to  the  National  Council  on  the  .A,;'s  will 
be  held  on  Dec.  1-3. 1*42.  *-om  9uX) 
a,m,-5:,30  p  m,  in  room  14,^.2  of  the 
Columbia  Plaza  Office  Complex.  24  ii  E 
Street,  N.W.,  Vv'ashinv;tun.  D.C,  2»J.S06 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  Dec.  1.  1982  from  9,i*> 
9:30  a.m.  to  discuss  Opfnina  Remarks 
and  Introductions. 

The  remaining  sessions  of  this 
meeting  on  December  1  from  9J0  a.m.- 
5:30  p.m.  and  on  Dec.  2-3.  1982  from  9«) 
a.m.-5:30p.m  a -e  for  the  purpose  of 
Panel  review,  discussion  e\'aliiation, 
and  recommrndarton  on  applications  for 
financial  assisLance  undrr  the  Natioral 
Foundation  on  the  .Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  bv 
grant  applicanti,-  Ln  accordance  wnn  '.'v,^ 
determination  of  the  Chairma.n 
published  in  the  Federal  RegisVn  of 
February  13.  1980,  ihese  ses.sions  will  be 
closed  to  the  pul>lic  pnTBuant  to 
subsections  (clf^l.  (6)  and  9fb)  of  section 
,S,^,2b  of  Title  5.  United  States  Code. 

Further  information  wilfc  reference  to 
this  meeting  can  Iw  obtained  from  Mr 
I'jhn  H.  Claik,  Advisory  Committee 
Management  Officer.  National 
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Endowment  for  the  Arts.  Washington, 
DC.  20506.  or  call  (202)  634-6070. 
lohn  H.  Clark, 

D I  reef  or.  Office  ofCouncI  and  Panel 
Operations.  National  Endowment  for  the  Arts 
November  4. 1982. 

ira  Doc  82-30865  Tiled  tl-9-8i  8:45  am| 
BILLING  COOE  7537-01-M 


POSTAL  RATE  COMMISSION 
(Docket  No.  MC82-2] 

Mail  Classification  Sciiedule,  1982 
Elimination  of  tfie  Aggregate  Letter 
Rule 

November  5, 1982. 

Notice  is  hereby  given,  that  pursuant 
to  the  '"Presiding  Officer's  Order 
Postponing  Prehearing  Conference 
Statement  Due  Date  and  Rehearing 
Conference,"  Dated  November  5.  1982. 
the  due  date  for  filing  Prehearing 
Conference  Statenients  has  been 
changed  from  November  10, 1982,  to 
November  17, 1982.  The  Prehearing 
Conference  previously  scheduled  to  be 
held  on  November  15, 1982,  is 
rescheduled  to  be  held  on  November  22, 
1982.  at  9:30  a.m..  Postal  Rate 
Commission,  Suite  500,  2000  L  Street 
N\V.,  Washington.  D.C.  20268. 

Copies  of  the  Presiding  Officer's 
Order  are  available  to  all  interested 
parties  in  the  Commission's  Docket 
Room  at  theabove-listed  address,  or  by 
calling  the  Docket  Room  at  x-\rea  Code 
202-254-3800. 
Oa\id  F.  Harris,  { 

.S<°crefor>'- 

Attachment  A — Revised  Schedule  of 
Proceedings;  Aggregate  Letter  Case 


Mo"-^  i3:s  and 

yea- 

Nov   22.  1982  

Preheanng  Corfefefx:e 

Dec    7    1982  

Comptetxjn  o<  all  aiscove'>  affected 

to  t\»  Postal  Servce 

Jan  4,  )983 

Hearngs  or  USPS  cas« 

Jan  25.  1983 

Interveftors  cases  due 

Fet)   15,  1983 

CompteDon  o<  discover, 

Mar   11    1983... 

Keanngs  or  mlervefiors  cases 

|FR  Ooc  83-30880  Filed  11-9-82.  845  am| 
WUJNQ  COOC  7715-01-M 


RAILROAD  RETIREMENT  BOARD 

Proclamation  Regarding  Railroad 
Unempioymant  Insurance  Account 

Pursuant  to  section  8(a)  of  the 
Railroad  Unemployment  Insurance  Act. 
the  Railroad  Retirement  Board  has 


determined,  and  hereby  proclaim,  that 
the  balance  of  the  credit  of  the  railroad 
unemployment  insurance  account  as  of 
the  close  of  business  September  30. 
1982.  was  a  net  deficit  of  8187,071.789.51. 
Bdsed  on  this  balance  and  pursuant  to 
the  table  in  section  8(a)  of  the  Railroad 
Unemployment  Insurance  Act,  the 
contribution  rate  to  finance  the  railroad 
unemployment  insurance  program  for 
calendar  year  1983  shall  be  8.0  percent. 

In  Witness  whereof  the  members  of 
the  Railroad  Retirement  Board  has 
hereunto  set  their  hands  and  caused  its 
seal  to  be  affixed. 

Done  at  ChiCrfso  Illinois,  this  2d  day  of 
Niivprnber,  1962. 
William  P.  Adams. 
Chairman. 

Earl  Oliver, 

Member.  • 

C  J.  Chambe.'^lain. 

Mrmher 

By  the  Railroad  Retirement  Board. 
fames  T,  Brown, 

Chiff  E'.pciit've  Officer. 

.^■R  rK.,    «:-W8o5  F:ied  n-9-82,  8:45  am) 
BILLIfW  COOE  79OS-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Americap  Corp.;  Notice  of  Application 
for  License  To  Operate  as  a  Small 
Business  Investment  Company 

1  Proposed  License  No.  06/06-0265J 

An  application  for  a  license  to  operate 
as  a  small  business  investment  company 
under  the  provisions  of  Section  301(c)  of 
the  Small  Business  Investment  Act  of 
1958,  as  amended  (15  U.S.C.  661  et  seq.) 
has  been  filed  by  Americap  Corporation, 
6363  Woodway.Houston,  Texas  77057 
with  the  Small  Business  Administration, 
(SBA)  pursuant  to  13  CFR  107.102  (1982). 

The  officers,  directors  and 
stockholders  of  the  applicant  are  as 
FdHows: 

Joe  E.  Russo,  c/o  Brookhollow 
National  Bank,  2900  North  Loop  West, 
Houston,  Te,\as  77092;  Chairman  of  the 
Board;  71.875.' 

E.  T.  Ballases.  c/o  Brookhollow 
National  Bank.  2900  North  Loop  West, 
Moustion,  Texas  77092;  Vice  Chairman 
of  the  Board  of  Directors. 

lames  L.  Hum,  2901  Bammel  Lane  42, 
Houston,  Texas  77098;  President, 
Director. 

Harold  Klinger,  c/o  Brookhollow 


National  Bank.  2900  North  Loop  West, 
Houston,  Texas  77092.  Vice  President, 
Treasurer,  Secretary  and  Director. 

Paul  C.  Carlotfi.  c/o  Fintex  Resources, 
Inc.,  Houston.  Texas  77002;  Shareholder 
and  Director;  28.125%. 

Carl  L.  Norton.  1100  Milam.  Suite  2800, 
Houston,  Texas  77002;  Director. 

AmeriCroup  Financial  Corp.*  c/o 
Brookhollow  National  Bank,  2900  North 
Loop  West,  Houston,  Texas  77092; 
Shareholder:  18.750'^o. 

Woodway  National  Bank,^6363 
Woodway,  Houston.  Texas  77957; 
Shareholder  15.623^q. 

Cullen  Savings  Association,* 601 
Jefferson,  Dresser  Tower,  Houston, 
Texas  77002:  Shareholder;  37.500%. 

The  applicant,  a  Texas  corporation 
with  its  principal  place  of  business  at 
6363  Woodway,  Houston,  Texas  77957 
will  begin  operations  with  $800,000  paid- 
in  Capital  and  paid-in  surplus. 

The  applicant  will  conduct  its 
activities  principally  in  the  State  of 
Texas. 

Matters  involved  in  SBA's 
consideration  of  the  applicant  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
managment,  and  the  probability  of 
successful  operation  of  the  applicant 
under  their  management,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  given  that  any  person  may, 
not  later  than  15  days  from  the  date  of 
publication  of  this  notice,  submit  to  SBA 
written  comments  on  the  proposed 
applicant.  Any  such  communication 
should  be  addressed  to  the  Deputy 
Associate  Administrator  for  Investment, 
Small  Bussiness  Administration,  1441 
"L"  Street,  N.W„  Washington,  D.C. 
20416. 

A  copy  of  this  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  Houston,  Texas. 

(Catatlog  of  Federal  Domestic  Assistance 
Program  No,  59  Oil.  Small  Business 
Investment  Companies) 

Dated:  November  2, 1982, 
Robert  G.  Lineberrj-, 

Deputy  Associate  Administrator  for 

Investment. 

|FR  Doc  82-30619  Filed  11^9-42.  8:45  am] 
BILUNQ  CODE  ■02&-01-4I 


'  Indirer'  ownership  by  Mr  Russo'i  effective 
control  of  AmeriGroup  Financial  Corp..  Woodway 
National  Bank  and  Cullen  Savings  Asoclation. 


'58.7"^  ownership  by  Joe  E.  Russo. 
^27%  owned  by  |oe  E.  Russo. 
fA%  owned  by  |oe  E.  Russo. 
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[License  No.  04/04-0136] 

Suwannee  Capital  Corp.;  Notice  of 
Filing  of  Application  for  Transfer  of 
Control  of  a  Licensed  Small  Business 
Investment  Company  (SBIC) 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  (SBA). 
pursuant  to  Section  107.701  of  the  SBA 
Regulations  (13  CFR  107  701  (:982]1.  for 
the  transfer  of  control  of  Suwdnnee 
Capital  Corporation  (Licensee).  1010 
East  Adams  Street.  (P.O.  Box  2336). 
Jacksonville.  Florida  32202.  a  Federal 
Licensee  under  the  SmaU  Busini.'ss 
Investment  Act  of  1953.  as  amended  (the 
Act).  (15  U.S.C.  661  e!  seq.j. 

The  Licensee  is  curren'ly  owned  by 
the  Estate  of  William  R.  Lovett.  It  is 
proposed  that  M  &  H  Fin.incial  C^ip  fM 
&  H)  purchase  100  percent  of  the 
Licensee's  stock.  M  &  H  is  a  ;\  holly- 
owned  subsidiary  of  Malone  &  Hyde. 
Inc..  a  New  York  Stock  Exchange-listed 
company. 

The  proposed  new  officers  and 
directors  of  the  Licensee  are: 

Peter  R.  Pettit,  111  Cherry  Ro;id. 
Memphis.  TN  38117;  P'Psidpr.t 

Melvm  H.  Hill.  6161  Bn3rbe?id  Lane.    * 
.Memphis,  TN  38n.=>:  Vice  President. 

J.  Lester  Crain,  91  West  Chickasaw 
Parkway.  Memphis,  TN  38111,  Secretary. 

Dan  Ray  Scott,  5074  Shady  Grove. 
Memphis,  TN  38117:  Treasurer. 

Shirley  W.  Channell,  5023  Elvis 
Presley.  Memphis,  TN  38116;  Assistant 
Secretary/  Assist.qnt  Treasurer. 

J.  R.  Hyde,  U:,  5455  Gienwilde, 
Memphis,  TN  38117;  Director. 

Thomas  McM.  GarroM,  III.  4001  S 
Galloway  Cove,  Memphis,  TN  38111; 
Director, 

SBA  will  require  that  the  Licensee 
have  a  minimum  of  three  directors  at  all 
times. 

If  the  transfer  is  approvi;d  the 
Jacksonville  office  will  be  closed  and 
the  Licensee's  new  address  will  be  1991 
Corporate  Avenue,  Memphis.  Tennessee 
38132. 

The  Licensee  was  incorporated  under 
the  laws  of  the  State  of  Delaware  on 
March  13. 1978,  It  proposes  to  conduct 
its  operations  principally  in  the  State  of 
Tennessee, 

Matters  involved  in  SBA  s 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  transferee, 
and  the  probability  of  successful 
operations  under  his  control,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  on  or  before  November  26, 1982, 


submit  to  SBA,  in  writing,  comments  on 
the  transfer  of  control.  Any  such 
communications  shoud  be  addressed  to 
the  Deputy  Associate  Administrator  fcr 
Investment,  1441  "L"  Street,  .\  W.. 
Washington,  D.C.  20416. 

A  copy  of  this  notice  shwU  be 
published  in  a  newspaper  of  general 
circulation  in  Jacksonville  Florida  and 
Memphis.  Tennessee. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  59.011.  Sjna!l  Busmess 
Invpstment  Companies) 

Dated:  November  4.  1982. 
Robert  G.  Lineberrj'. 
Deputy  Associate  Administrator  for 
Investment. 

IFR  Doc.  82-30818  Kiled  n-«-ei  11:45  ara| 
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DEPARTMENT  OF  STATE 
Office  of  the  Secretary 

(Public  Notice  CM  8/ 573 i 

Study  Group  A  of  the  U.S.  Organization 
for  the  Internationa!  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT);  Meeting 

1  he  Department  of  State  announces 

thd!  Study  Group  A  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCHT)  will  meet  on 
.November  23, 1902  at  10:00  a.m.  in  Room 
856  of  the  Federal  Communications 
Commission,  1919  M  Street,  NW.. 
Washington.  D.C,  This  Study  Group 
dcjls  with  U.S.  Government  aspects  of 
intern,itional  telegram  and  telephone 
operations  and  tariffs. 

The  Study  Group  will  discuss 
international  telecommunications 
questions  relating  to  telegraph,  telex, 
new  record  services,  data  transmission 
and  leased  channel  services  in  order  to 
develop  L'.S,  positions  to  be  taken  at 
upcoming  international  Study  Groups  I 
and  III  meetings. 

Members  of  the  general  public  may 
attend  the  meeting  subject  to  the 
instruction  of  the  Chairm;in.  Admittance 
of  public  members  will  be  limited  to  the 
seating  available.  Requests  for  further 
information  should  be  directed  to  Earl  S 
Barbely,  Conference  Staff,  Federal 
Communications  Commission, 
Washington,  D,C..  telephone  (202)  632- 
3214. 

Dated:  November  1. 1982. 
Arthur  L.  Freeman, 

Director.  Office  of  International 
Communications  Policy. 

|FR  Doc  82-30965  Filed  11-9-82:  845  a:n| 
BILUNQ  COOE  4710-07-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

I  Docket  No.  301-34) 

J.  I.  Case  Co.:  Initiation  of 
Investigation  and  Notice  of  Public 
Hearing 

On  July  27. 1982,  the  Chairman  of  the 
Section  301  Committee  received  a 
petition  from  J,  I,  Case  Company 
alleging  that  the  Canadian  practice  of 
granting  a  duty  remission  on  certain 
frontend  wheel  loaders  and  parts  in 
inconsistent  with  the  provisions  of  the 
General  Agreement  on  Tariffs  and 
Trade  (GATT)  and  the  Agreement  on 
the  Interpretation  and  Application  of 
Articles  VI,  XVI,  and  XXIII  of  the 
General  Agreement  on  Tariffs  and 
Trade  (Subsidies  Code),  Petitioner 
further  alleges  that  the  duty  remission 
Older  constitutes  an  unreasonable  and 
unjustifiable  burden  on  U.S,  commerce 
The  petition  was  filed  pursuant  to 
section  301  of  the  Trac^e  Act  of  1974,  ah 
amended  (19  U.S.C,  2411  et,  seq.).  The 
petition  was  refiled  with  additional 
information  on  September  13, 1982,  On 
October  28, 1982,  the  United  States 
Trade  Representative  decided  to  initiate 
an  investigation  pursuant  to  19  U,S.C. 
2412(a),  A  copy  of  the  petition  is 
available  for  public  inspection  at  the 
address  listed  below. 

Pursuant  to  19  U.S.C.  2412(b)  a  publi: 
hearing  has  been  scheduled  for 
December  1, 1982  at  10:00  a.m.,  to  allow 
interested  parties  to  submit  their  views 
on  the  issues  raised  by  the  petition. 
Requests  to  testify  orally  should  be 
received  no  later  than  November  24, 
1982  and  shall  conform  to  the 
requirements  of  section  2006.9  of  Title  15 
of  the  Code  of  Federal  Regulations.  The 
brief  accompanying  such  oral  testimony 
should  be  submitted  no  later  than 
November  26  and  should  conform  to  the 
requirements  of  15  CFR  2006.8(b). 

Those  interested  parties  who  do  not 
wish  to  testify  orally  but  who  wish  to 
submit  written  briefs  must  do  so  no  later 
than  December  1,  1982.  Such  briefs  must 
meet  the  requirements  of  15  CFR 
2006,81b) 

Rebuttal  briefs  must  conform  to  the 
requirements  of  15  CFR  2006  8(c)  and 
mast  be  submitted  no  later  than 
December  15. 1982. 

All  requests  and  written  briefs  should 
be  sent  to  the  attention  of  the  Cbairm.m, 
Section  301  Committee,  Office  of  the 
United  States  Trade  Representative, 
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Room  223.  600  irth  Street  mv.. 
Washington.  D.C.  20506. 
Jeanne  S.  Archibald, 

Chairman.  Section  301  Committee. 

(FR  Doc  82-30623  Filed  H-«-82.  8:45  ar-,] 
BILUNG  COOC  319(M)1-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

[Dept  Circ.  570. 1982  Rev..  Supp.  No.  10  J 

Surety  Companies  Acceptable  on 
Federal  Bonds 

A  certificate  of  authority  as  an 
acceptable  surety  on  Federal  bonds  is 
hereby  issued  to  the  following  company 
under  Section  6  to  13  of  Title  6  of  the 
United  States  Code.  An  underwriting 
limitation  of  $2,204,000  has  been 
established  for  the  company. 

Union  Insurance  Conipany.  14th  and  Que 
Streets.  Lincoln.  Nebraska  68501:  Sta*e  of 
Incorporation:  Nebraska. 

Certificates  of  authority  expire  on 
June  30  each  year,  unless  renewed  prior 
to  that  date  or  sooner  revoked.  The 
certificates  are  subject  to  subsequent 
annual  renewal  so  long  as  the 
companies  remain  qualified  (31  CFR. 
Part  223).  A  list  of  qualified  companif"; 


is  published  annually  as  of  July  1  in 
Department  Circular  570,  with  details  as 
to  underwriting  limitations,  areas  in 
which  licensed  to  transact  surety 
business  and  other  information.  Federal 
bond-approving  officers  should  annotate 
their  reference  copies  of  the  Treasury 
Circular  570, 1982  Revision,  at  page 
28884  to  reflect  this  addition.  Copies  of 
the  circular,  when  issued,  may  be 
obtained  from  the  Operations  Staff 
{Suret\).  Bankmg  and  Cash 
Management,  Bureau  of  Government 
Financial  Operations,  Department  of  the 
Treasury,  Washington.  DC  20226. 

Ddted:  Novembpf  1.  1982. 
\V  E.  Douglas. 

Commissioner.  Bureau  of  Government 
Financial  Operations. 

TP  rVir    RI^VlS-lF'Ipd  11-9-82.  8:45  am) 
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VETERANS  ADMINISTRATION 

Administrator's  Educational 
Assistance  Advisory  Committee; 
Notice  of  Meeting 

The  Veterans  Administration  gives 
mMce  that  a  meeting  of  the 
.Administrator's  Educational  Assistance 
Advisory  Committee,  authorized  by 
section  1792.  title  38,  United  States" 


Code,  will  be  held  at  the  Veterans 
Administration  Central  Office,  810 
Vermont  Avenue  NW.,  Washington, 
DC,  on  December  8, 1982,  at  9  a.m.  in 
the  Omar  N.  Bradley  Conference  Room. 
The  meeting  will  be  for  the  purpose  of 
reviewing  provisions  of  parts  of  the  VA 
education  programs  and  making 
appropriate  recommendations  thereon. 

The  megting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the 
conference  room.  Because  of  the  limited 
seating  capacity  and  the  need  for 
building  security,  it  will  be  necessary  for 
those  wishing  to  attend  to  contact  Ms. 
Mary  F.  Leyland,  Deputy  Director, 
Education  Service  (221),  Veterans 
Administration  Central  Office  (phone 
202-389-2152),  before  December  1, 1982. 

Interested  persons  may  attend,  appear 
before  or  file  statements  with  the 
committee.  Statements,  if  in  written 
form,  may  be  filed  before  or  within  10 
days  after  the  meeting.  Oral  statements 
will  be  heard  at  2:30  p.m.  on  December 
8,  1982. 

D,ited:  November  2,  1982. 
By  direction  of  the  Administrator 
Kosa  Maria  Fontanez, 

€<•::' mittpe  Manai^ement  Officer. 

|KH  Dix:   82-30093  Filed  U-tSZ   8  4i  «ml 
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under  the  "Government  in  the  Sunshlr^s 
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552b(e)(3). 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  12:15  p.m.  on  Friday,  November  5. 
1982,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  (1)  receive  bids 
for  the  purchase  of  certain  assets  of  and 
the  assumption  of  the  liability  to  pny 
deposits  made  in  The  First  National 
Bank  of  South  Charleston,  South 
Charleston.  West  Virginia,  which  uys 
closed  by  the  Comptroller  of  the 
Currency  at  8:13  a.m.  on  November  5. 
1982:  (2)  accept  the  bid  for  the 
transaction  submitted  by  The 
Charleston  National  Bank,  Chark'ston. 
West  Virginia;  and  (3)  provide  such 
financial  assistance,  pursuant  to  section 
13(c)(2)  of  the  Federal  Deposit  Insurance 
Act  (12  U,S.C.  1823(c)(2)),  as  was 
necessary  to  effect  the  purchase  and 
assumption  transaction. 

At  that  same  meeting,  the  Board  of 
Directors  considered  a  recommendation 
regarding  the  liquidation  of  assets 
acquired  from  Penn  Square  Bank, 
National  Association,  Oklahoma  City. 
Oklahoma  (Division  of  Liquidation 
memorandum  dated  October  29.  1982] 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 


in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
to  subsections  ;c)(4),  (c)(8),  (c)l9)(A)|n). 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(cl(-}).  (rl|8). 
(c){9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the 
Chairman's  office.  Room  6023.  of  \h.f 
FDIC  Building  located  at  550  irth  Street, 
N.W..  Washington,  D.C. 

Dated:  November  5,  1982. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 

Executive  Secretary. 

IS-1632-82  Filed  11-8-82;  8:12  pm) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  11:0!3  a.m.  on 
Monday,  November  15.  1'182,  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Application  for  consent  to  establish  a 
branch: 

Cipitol  State  Bank,  Trpnton.  \ew  Jersey,  for 
consent  to  establish  a  branrh  in  the  lobby 
of  the  Capitoi  Plaza  Hotel  at  240  Weet 
Slate  Street.  Tri'nton.  New  jerst^y: 

Application  for  consent  to  purchase 
assets,  assume  liabilities,  and  establish 
one  branch: 

Citizens  State  Bank  of  St.  Louis  Park,  St. 
Louis  Park,  Minnesota,  for  consent  to 
purchase  the  assets  of  and  assume  the 
liability  to  pay  deposits  made  in  Guaranty 
State  Bank  of  Robbinsdale  Robbinsdale, 
Minnesota,  and  to  establish  the  sole  office 
of  Guaranty  State  Bank  of  Robbinsdale  as 
a  branch  of  Citizens  State  Bank  of  St  I  '  i;^^ 
Park, 

Request  by  the  Comptrollei  of  ih" 
Currency  for  a  report  on  the  competitive 
factors  involved  in  a  proposed  purchase 
of  assets  and  assumption  of  liabihties: 


The  Centerville  National  Bank,  Centerville, 
Iowa,  and  Seymour  State  Bank,  Seyn»our, 

liwa, 

Riv;ommendation  regarding  the 
liquidaiion  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Mi'morandum  and  Resolution  re:  Ml  P!.-.i-,:nt 
Bank  and  Trust  Company.  Mount  Piea&ar,!, 
Idwa. 

Recommendation  with  respect  to 
payment  for  legal  services  rendered  arid 
expenses  incurred  in  connection  with 
receivership  and  liquidation  activ  ities: 

Bronson.  Bronson.  &  .McKinnon.  San 
Francisco.  Cahfomia.  in  connection  with 
the  receivership  of  United  States  National 
Bank.  San  Diego.  California. 

Reports  of  committees  and  officers: 

Minutes  of  actions  approved  h\  the  standing 
committees  of  the  Corpordtion  pursuant  to 
authority  delegated  by  the  Board  of 
Directors. 

Reports  of  the  Division  of  Bank  Supervision 
v^ith  respect  to  applications  or  requests 
approved  by  the  Director  or  associate 
Director  of  the  Division  and  the  various 
Regional  Directors  Pursuant  to  authority 
delegated  by  the  Board  of  Directors. 

Report  of  the  Director.  Office  of  Corporate 
Audits: 

Audit  Report  re:  Data  Base  Access  by 
Internal  Users  via  Remote  and  Local  On- 
Line  Terminals,  dated  June  7, 1982. 

Discussion  Agenda: 

Memorandum  re:  Amendments  to  the 
Corporation's  General  Travel 
Regulations  covering  Liquidation  Area 
Offices. 

Memorandum  re:  Relocatiun 
Reimbursement  Pro\  isions  for  the 
Corpor.atior.'s  Liquidati on-Graded 
Employees. 

The  meeting  will  be  held  in  the  Bnard 
Room  on  the  sixth  flnor  of  the  FDIC 
Building  located  at  b'M  l"ih  Street,  N,W.. 
Washington.  D  C. 

Requests  for  furihi^r  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robineon.  Executive 
Secretary  of  the  Corporation  at  (202) 
389-^*425, 

Dated:  November  fi  1982. 
i'.iiM  i)  Di  pu'^ii  Insurancp  Cnrporation. 

Hovle  L.  Robinson, 

I'wi  .!•■  ,r  St'irctcirv- 

s-it,,+-^-:  y  i..,i  n-s-tc  1215  pml 
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FEDERAL  DEPOSrT  INSURANCE 
CORPORATION. 

Fhirsuant  to  the  provisions  of  the 
'"GovemmeTrt  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  11;30  a.m.  on  Monday,  November  15. 
1982.  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors  pursuant  to  sections 
552b(c)(2),  (c)(4),  {c)(6),  (c)(8), 
(c)(9)(A)(ii),  (c)(9)(B),  and  (c)(10)  of  Title 
5,  United  States  Code,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties] 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6),  (c)(8),  and  (c)(9)(A)[ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c](6),  (c)(8),  and  (c)(9)(A)(ii)). 

Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 

Recommendation  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Memorandum  and  Resolution  re:  Chicopee 
Bank  and  Trust  Company.  Chicopee. 
Massachusetts 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

.Names  of  employees  authorized  to  be  exempt 
from  disclosure  pursuant  to  provisions  of 
subsections  (c](2)  and  (c)(8)  of  the 
"Govemmeirt  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2)  and  (c)(6]). 

The  meeting  will  be  held  in  the  Boar^ 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street.  N.VV., 
Washington,  D.C, 


Requests  for  information  concerning 
the  meeting  may  be  directed  to  Mr. 
Hoyle  L.  Robinson,  Executive  Secretary 
of  the  Corporation  at  (202)  389-^425. 

Dated:  November  8,  1982. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 
E.\ecutne  Secretary. 

(S-I633-a2  Tiled  Il-»~«2.  12.18  pmj 
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FEDERAL  ELECTION  COMMISSION 

(Federal  Register  No.  1596] 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Tuesday.  November  9,  1982  at  10  a.m. 

CHANGE  IN  MEETING: 

The  Executive  Session  scheduled  for  this  date 
will  be  continued  at  the  close  of  the  open 
meeting  on  Wednesday.  November  10. 
1982.  in  order  to  complete  personnel 
matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Public  Information 
Officer;  telephone:  202-523-^065. 
Marjorie  VV.  Ejnmons. 

Secrtiiiry  oflhe  Commission. 

(S-1627-82  Filed  ll-«-8i  10^  amj 
BILLING  COO€  S71S-0I-M 


NATIONAL  SCIENCE  BOARD 
DATE  AND  TIME: 

November  18. 1982  9:00  a.m.  Open 

session. 
November  19, 1982  8:30  a.m.  Closed 

session. 
November  19. 1982  9:00  a.m.  Open 

session. 

place:  NATIONAL  SCIENCE  FOUNDATION, 
1800  G  STREET,  N.W.,  WASHINGTON,  D.C. 

STATUS:  Most  of  this  meeting  will  be 
open  to  the  public.  Parts  of  the  meeting 
will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED  AT  THE 
OPENINO  SESSIONS:  Thursday, 
November  18.  9:00  a.m.: 

I.  Minutes — Open  Session — October  1982 
Meeti.ng. 

2  Chairman's  Items. 

3  Director  «  Report. 

4  Computer  Related  Research. 

5  Program  Review-Chemistry. 

Friday,  November  19,  9:00  a.m. 

6.  Grants.  Contracts,  and  Programs. 

7  joint  .■Virport  Weather  Study. 
8.  Reports  of  Board  Committees. 

9  Board  Representation  at  Advisory 
Com.Tiittee  and  Other  Meetings. 

10  Other  Business. 

II.  .Next  Meetings. 


MATTERS  TO  BE  CONSIDERED  AT  THE 
CLOSED  SESSION:  Friday,  November  W. 
8:30  a.m.: 

A.  Minutes — Closed  Session — October  1982 
Meeting.  . 

B.  NSB  and  NSF  Staff  Nominees. 

C.  Grants.  Contracts,  and  Programs. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Ms.  Margaret  L.  Windus, 
Executive  Officer,  NSB,  202/357-9582. 

[S-1629-8:  Filed  11-8-82:  11  42  ami 
BILLING  COD€  7S5S-01-M 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

[NM-82-27] 

TIME  AND  DATE:  9  a.m.,  Tuesday, 
November  16,  1982. 

place:  NTSB  JBoard  Room,  800 
Independence  Ave.,  S.W.,  Washington. 
D.C.  20594. 

STATUS:  The  first  three  items  will  be 
open  to  the  public:  the  fourth  item  will 
be  closed  under  Exemption  10  of  the 
Government  in  the  Sunshine  Act. 

MATTERS  TO  BE  CONSIDERED: 

1.  Letter  to  Kellogg  Company  regarding 
Petition  for  Reconsideration  of  Probable 
Cause  and  Further  Investigation  of  Aircraft 
Accident  involving  an  Avions  Marcel 
Dassault-Brequet  Aviation.  Falcon  10.  N243K, 
Miegs  Field,  Chicago,  Illinois,  January  30, 
1980. 

2.  Letters  to  Air  Line  Pilots  Association  and 
Delta  Air  Lines.  Inc.,  regarding  Near  Collision 
of  Delta  Air  Lines,  Inc.,  Boeing  727-20a 
N467DA,  and  Flying  Tiger.  Inc.,  Boeing  474-F, 
N804FT.  OHare  International  Airport, 
Chicago,  Illinois,  February  15, 1979. 

3.  Marine  Accident  Report:  Collision  of  the 
U.S.  Barge  Carrier  SS  DELTA  NORTE  and  the 
Liberian  Freighter  M/V  African  Pioneer  in 
the  Gulf  of  Mexico  about  115  nautical  miles 
southwest  of  Galveston,  Texas,  February  19, 
1982,  and  Recommendations  to  Delta 
Steamship  Lines.  Inc. 

4.  Opinion  and  Order:  Administrator  v. 
Mitchem.  Dkt.  SE-5144;  disposition  of 
respondent's  appeal. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Sharon  Flemming  (202) 
382-6525. 

November  5. 1982. 

15-1628-82  Filed  11-8-82;  10:0)  am] 
BILUNG  CODE  W10-M-M 


PACIFIC  NORTHWEST  ELECTRIC  POWER 
AND  CONSERVATION  PLANNING  COUNCIL 

(Northwest  Power  Planning  Council) 

TIME  AND  DATE:  9:00  a.m..  November  15- 
16, 1982. 
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place:  The  Hilton  Hotel,  Ballroom  B. 
Portland,  Oregon. 

MATTERS  TO  BE  CONSIDERED: 

•  Council  Decision  on  Disposition  of 
Comments  Received  Regarding  the  Draft 
Fish  and  Wildlife  Program  and  Adoption 
the  Columliia  River  Basin  Fish  and  U  lidi 
Program 

•  Council  Decision  on  Conservation 
Evaluation 

•  SUnff  Presentation  on  Constraints  to 
Resource  Development 

•  Staff  Presentation  on  Evaluating  Electric 
Load  Forecasting  .Model  Sensitivities 

•  Council  Business 

•  Public  Comment 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Ms,  Bess  Wong  (303)  ::: 

5161, 

Edward  Sheets. 

E\r(\jtne  Director. 

IS-1630-82  Filed  11-8-82:  11:42  am| 
BILLING  CODE  0000-00-M 


8 

RAILROAD  RETIREMENT  BOARD 

TIME  AND  DATE:  10  a.m.,  N'ovr.n-.lier  iO 
1982, 

PLACE:  Board's  meeting  room,  sixth, 
noor.  headquarters  building.  it44  Rush 
Street,  Chicago,  Illinois,  60611 


STATUS:  The  entire  meeting  will  be  open 
to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

ni  Emplouar  status  of  Burl'ngton  Northern 
(Manitoba)  Limited. 

[2]  Appeal  of  Southern  Pacific 
Transpo.^tation  Company. 

(3)  Bureau  of  Audit  and  investigation — 
independence  of  the  internal  auditor. 

(41  Regulations  under  Section  22  of  the 
Railroad  Retirement  Act  of  1974. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Beatrice  Bzerski:  COM 
.\o,  312--51-4920;  PTS  No.  387-4920. 

IS-1635-82  ll-ft-82:  12:30  pmj 
BILLING  CODE  7905-01-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

■  FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:   i   )  I  , 

published.  ; 

status:  Open  meeting. 

place:  Roi^m  Cl30,  450  5th  Street.  .N.VV.. 
Washington,  DC, 

date  previously  ANNOUNCED:  Monday. 

\:)\(':i-.;-(''  1,  VMC 

CHANGES  IN  THE  MEETING:  Additional  * 

item  and  time  change.  The  following 
additional  item  will  be  considered  at  ii:: 


open  meet:ng  scheduled  for  Tuesday, 
.November  9.  1982.  at  9:CXI  a.m. 

Consideration  of  whether  to  adopt  Rule  10b- 
18  under  the  Securities  E\rhange  Act  of 
1934,  If  adopted,  the  rule  would  provide 
that  an  issuer  and  certain  related  persons 
would  not  incur  liability  under  (he  anti- 
manipulative  provisions  of  t^e  E,xchange 
Act  irf  connection  with  purchases  of  the 
issuer's  common  stock  if  such  purchases 
were  made  in  compliance  with  the 
conditions  of  Rule  10t)-18,  These  conditions 
to  the  "safe  harbor  "  from  liability  would 
limit  the  time,  price  and  volume  of 
purchases.  For  further  information,  piease 
contact  Mary  Chamberlin.  at  [202]  2~2- 
2848. 

Commissioners  Evans.  Longstreth  and 
Treadway  determined  by  vole  that 
Commission  business  required  the 
■ibove  changes  and  that  no  earlier  notice 
thereof  was  possible. 

At  times  changes  in  commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Diane 
Klinke  at  (202)  272-2014. 

J^'ovember  8. 1982. 

'v-lbSl-S;  Filed  n-8-82.  12.17  pm) 
BILLING  CODE  8010-01-M 
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Battery  Manufacturing  Point  Source 
Category;  Proposed  Effluent  Limitations 
Guidelines,  Pretreatment  Standards,  and 
New  Source  Performance  Standards 


51052  Federal  Register  /  Vol.  47.  No.  218  /  Wednesday.  November  10.  1982  /  Proposed  Rules 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  461 
[OW-FRL  2195-81 

Battery  Manufacturing  Point  Source 
Category;  Proposed  Effluent 
Limitations  Guidelines,  Pretreatment 
Standards,  and  New  Source 
Performance  Standards 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  Regulation. 

summary:  EPA  is  proposing  this 
regulation  to  limit  effluent  discharges  to 
waters  of  the  United  States  and 
introductions  of  pollutants  into  publicly 
owned  treatment  works  from  plants 
engaged  in  battery  manufacturing  The 
purpose  of  this  proposal  is  to  provide 
effluent  limitations  guidelines  based  on 
"best  practicable  technology"  and  "best 
available  technology,"  and  to  establish 
new  source  performance  standards  and 
pretreatment  standards  under  the  Clean 
Water  Act.  After  considering  comments 
received  in  response  to  this  proposal. 
EPA  will  promulgate  a  final  rule. 
DATES:  Comments  on  this  proposal  must 
be  submitted  by  January  10. 1982.  The 
Agency  is  proposing  a  compliance  date 
for  pretreatment  standards  for  existing 
sources  to  be  three  years  from  the  date 
of  promulgation. 

ADDRESSES:  Send  comments  to;  Mary  L. 
Belefski,  Effluent  Guidelines  Division 
(WH-552),  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
D,C.  20460.  Attention:  EGD  Docket 
Clerk.  Proposed  Battery  Manufacturing 
Rules  (WH-552).  The  supporting 
information  and  all  comments  received 
on  this  proposal  will  be  available  for 
inspection  and  copying  at  the  EPA 
I^ublic  Information  Reference  Unit, 
Room  2404  (EPA  Library  Rear)  PM-213. 
The  EPA  information  regulation  (40  CFR 
Part  2)  provides  that  a  reasonable  fee 
may  be  charged  for  copying.  Copies  of 
technical  documents  may  be  obtained 
from  the  Distribution  Officer  at  the 
above  address  or  call  (202)  382-7115. 
The  economic  analysis  may  be  obtained 
from  Dr.  Ellen  Warhit,  Economic 
Analysis  Staff  (WH-586).  Environmental 
Protection  Agency,  401  M  St.  SW.. 
Washington.  D.C.  20460.  or  call  (202) 
382-5381. 

FOR  FURTHER  INFORMATION  CONTACT. 
Technical  information  may  be  obtained 
from  Mr.  Ernst  P.  Hall,  at  the  address 
listed  above,  or  call  (202)  382-7126. 
SUPPLEMENTARY  INFORMATION:  The 
Supplementary  Information  section 
describes  the  legal  authority  and 


background,  the  technical  and  economic 
bases,  and  other  aspects  of  the  proposed 
regulations.  That  section  also 
summarizes  comments  on  a  draft 
technical  document  circulated  in 
September  1980.  and  solicits  comments 
on  specific  areas  of  interest  The 
abbreviations,  acronyms,  and  other 
terms  used  in  the  Supplementary 
Information  section  are  defined  in 
Appendi.x  A  to  this  notice. 

This  proposed  regulation  is  supported 
by  three  major  documents  available 
from  EP.A.  Chemical  analysis  m.ethods 
are  discussed  in  Sampling  and  Anciysis 
Procedures  for  Screening  of  Industrial 
Effluents  for  Priority  Pollutants.  EP.\"s 
technical  conclusions  are  detailed  in  the 
Development  Document  for  Prapospd 
Effluent  Limitations  Guidelines.  AViv 
Source  Performance  Standards  and 
Pretreatment  Standards  for  the  Battery 
Manufacturing  Point  Source  Category 
(Development  Document),  The  Agency's 
economic  analysis  is  found  in  Economic 
Impact  Analysis  of  Proposed  Effluent 
Standards  and  Limitations  for  the 
Battery  Manufacturing  Industry 
(Economic  Impact  Analysis). 

Organization  of  This  Notice 

I  Lf'ijdl  Authority 

II  Background 

A  The  Clean  Water  Act 

B.  Prior  EP.'X  Regulations 

C.  Oven,iew  of  the  Industry 

III,  Scope  of  this  Rulemaking  and  Summary  of 
Methodology 

IV  Data  Gathering  Efforts 

V  Sampling  and  .'Xnalytical  Program 

VI.  Industry  Subcategorization 

VII.  .Available  Wastewater  Control  and 
Treatment  Technology 

A.  Status  of  In-Place  Technology 
B  Control  Technologies  Considered 

VIII.  Best  Practicable  Technology  (BPT] 
Effluent  Limitations 

IX.  Best  Available  Technology  (BAT) 
Effluent  Limitations 

X.  New  Source  Performance  Standards 

(NSPS) 

XI.  Pretreatment  Standards  for  Existing 

Sources  (PSES) 

XII.  Pretreatment  Standards  for  New  Sources 
(PSNS1 

XIII.  Best  Conventional  Technology  (BCT) 
Effluent  Limitations 

XIV.  Regulated  Pollutants 

XV  Pollutants  and  Subcategories  Not 
Regulated 

XVI.  Cost  and  Economic  Impact  Assessment 

XVII.  Non-Water  Quality  Aspects  of 
Pollution  Control 

XVII!.  Best  Management  Practices  (BMPs) 

XIX.  Upset  and  Bypass  Provisions 

XX.  Variances  and  Modifications 

XXI.  Relationship  to  NPDES  Permits 

XXII.  Summary  of  Public  Participation 

XXIII.  Solicitation  of  Comments 

XXIV.  Ust  of  Subjects  in  40  CFR  Part  461 

XXV.  Appendices: 

A — Abbreviations,  Acronyms  and  Other 
Terms  Used  in  this  Notice 


B — Toxic  Pollutants  Limited  by  This 

Regulation 
C — Toxic  Pollutants  Not  Detected 
D — Toxic  Pollutants  Detected  Below  the 

Nominal  Quantification  Limit 
E— Toxic  Pollutants  Detected  From  a  Small 

Number  of  Sources 
F— Toxic  Pollutants  Detected  in  Small 

Amounts 
G — Toxic  Pollutants  Controlled  But  Not 

Specifically  Regulated 
H — Subcategories  Not  Regulated 


I.  Legal  Authority 

The  regulation  described  in  this  notice 
is  proposed  under  authority  of  sections 
301,  304.  306,  307,  308.  and  501  of  the 
Clean  Water  Act  (the  Federal  Water 
Pollution  Control  Act  Amendments  of 
1972.  33  use  1251  et  seq..  as  amended 
by  the  Clean  Water  Act  of  1977,  Pub  L 
95-217)  (the  "Act").  This  regulation  is 
also  proposed  in  response  to  the 
Settlement  Agreement  in  Natural 
Resources  Defense  Council.  Inc..  v. 
Train.  8  ERC  2120  (D.D.C.  1976), 
modified  March  9. 1979, 12  ERC  1833. 

II.  Background 

A.  The  Clean  Water  Act 

The  Federal  Water  Pollution  Control 
Act  Amendments  of  1972  established  a 
comprehensive  program  to  "restore  and 
maintain  the  chemical,  physical,  and 
biological  integrity  of  the  Nation's 
waters"  section  101(a).  By  July  1, 1977, 
existing  industrial  dischargers  were 
required  to  achieve  "effluent  limitations 
requiring  the  application  of  the  "best 
practicable  control  technology  currently 
available"  (BPT),  section  301(b)(1)(A): 
and  by  July  1, 1983.  these  dischargers 
were  required  to  achieve  "effluent 
limitations  requiring  the  application  of 
the  best  available  technology 
economically  achievable  (BAT)  *  '  * 
which  will  result  in  reasonable  further 
progress  toward  the  national  goal  of 
eliminating  the  discharge  of  all 
pollutants,"  section  301(b)(2)(A),  New 
industrial.direct  dischargers  were 
required  to  comply  with  section  306  new 
source  performance  standards  (NSPS). 
based  on  best  available  demonstrated 
technology;  and  new  and  existing 
dischargers  to  publicly  owned  treatment 
works  (POTW)  were  subject  to 
pretreatment  standards  under  sections 
307  (b)  and  (c)  of  the  Act.  While  the 
requirements  for  direct  dischargers  were 
to  be  incorporated  into  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits  issued  under  section 
402  of  the  Act,  pretreatment  standards 
were  made  enforceable  directly  against 
dischargers  to  POTW  (indirect 
dischargers). 

Although  section  402(a)(1)  of  the  1972 
Act  authorized  the  setting  of 


UMI 


Federal  Register  /  Vol.  47.  No.  216  /  Wednesday.  November  10.  1982  /  Proposed  Rules  51053 


requirements  for  direct  dischargers  on  a 
case-by-case  basis,  Congress  intended 
that,  for  the  most  part,  control 
requirements  would  be  based  on 
regalations  promulgated  by  the  EPA 
Administrator.  Section  304(b)  of  the  Art 
requi.'-ed  the  Administrator  to 
promulgate  regulations  providing 
guidelines  for  effluent  limitations  setting 
forth  the  degree  of  effluent  reduction 
attainable  through  the  application  of 
BPT  and  BAT.  Moreover,  sections  304(c) 
and  306  of  the  Act  required 
promulgation  of  regulations  for  NSPS. 
and  sections  304(f),  307(b),  and  30~(cj 
required  promulgation  of  regulations  for 
pretreatTsent  standards.  In  addition  to 
these  regulations  for  designated  industry 
categories,  section  307(a)  of  the  Act 
required  the  Administrator  to 
promulgate  effluent  standards 
applicable  to  all  dischargers  of  to.xic 
pollutants.  Finally,  section  501(a)  of  the 
Act  authorized  the  Administrator  to 
prescribe  any  additional  regulations 
"necessary  to  carry  out  h;s  functions" 
under  the  Act, 

EP.^  was  unable  to  promulgate  many 
of  these  regulations  by  the  dates 
specified  in  the  Act.  In  19~fi,  EPA  was 
sued  by  several  environmental  groups, 
and  in  settlement  of  this  lawsuit  EPA 
and  the  plaintiffs  executed  a 
"Settlement  Agreement"  whU  h  was 
approved  by  the  Court.  This  Agreement 
required  EPA  to  develop  a  program  and 
adhere  to  a  schedule  for  promulgating 
regulations  for  21  major  industries, 
including  BAT  effluent  limitations 
guidelines,  pretreatment  standards,  and 
new  source  performance  standards  for 
65  "priority"  pollutants  and  classes  of 
pollutants.  See  Natural  Resources 
Defense  Council.  Inc.  v.  Tram.  8  ERC 
2120  (D.D.C.  1976)  modified  March  9 

"On  December  27,  1977.  the  President 
sig.".ed  into  law  the  Clean  Water  Act  of 
1977.  Although  this  law  makes  several 
important  changes  in  the  Federal  waler 
pollution  control  program,  its  most     • 
significant  feature  is  its  incorporation  , 
into  the  Act  of  several  of  the  basic 
elerr.ents  of  the  Settlement  Agreemen; 
program  for  toxic  pollution  control 
Sections  301(b)(2)(A)  and  301(b)(2)(C)  of 
the  .\c\  now  require  the  achievement  by 
luly  1.  1984  of  effluent  limitations 
requi.'-ing  application  of  B.AT  for  "toxic" 
pollutants,  including  the  65  "priority" 
pollutants  and  classes  of  pollutants 
which  Congress  declared  "toxic"  under 
Section  307(a)  of  the  Act.  Likewise. 
EP.A  s  programs  for  new  source 
performance  standards  and 
pretreatment  standards  are  now  aimed 
principally  at  toxic  pollutant  controls. 
Moreover,  to  strengthen  the  toxics 


control  program.  Section  304(e)  of  the 
Act  authorizes  the  Administrator  to 
prescribe  "best  management  practices" 
("BMPs")  to  prevent  the  release  of  toxic 
and  hazardous  pollutants  from  plant  site 
runoff,  spillage  or  leaks,  sludge  or  waste 
disposal,  and  drainage  from  raw- 
material  storage  associated  with,  or 
ancillary  to,  the  manufacturing  or 
treatm.ent  process. 

In  keeping  with  its  emphasis  on  toxic 
pollutants,  the  Clean  Water  Act  of  1977 
also  revises  the  control  program  for  non- 
toxic pollutants.  Instead  of  BAT  for 
"conventional"  pollutants  identified 
under  section  304(a)(4)  (including 
bioche.mical  ox\gen  demand,  suspended 
solids,  fecal  coliform,  oil  and  grease  and 
pH),  the  new  section  301(b)(2)(E) 
requires  achievement  by  July  1. 1984.  of 
"effluent  limitations  requiring  the 
application  of  the  best  conventional 
pollutant  control  teahnology"  (BCT).  The 
factors  considered  in  assessing  BCT  for 
an  industry  include  the  costs  of  attaining 
a  reduction  in  effluents  and  the  effluent 
reduction  benefits  derived,  compared 
with  the  costs  and  effluent  reduction 
benefits  from  the  discharge  from  POTW. 
(section  304(b)(4)(B)).  For  non-toxic, 
nonconventional  pollutants,  sections 
301(b)(2)(.A)  and  {b)(2)(F)  require 
achievement  of  BAT  effluent  limitations 
within  3  years  after  their  establishment 
or  [uly  1.  1984,  whichever  is  later,  but 
not  later  than  July  1, 1987. 

The  purpose  of  these  proposed 
regulations  is  to  provide  effluent 
limitations  guidelines  for  BPT  and  BAT, 
and  to  establish  NSPS,  pretreatment 
standards  for  existing  sources  (PSES), 
and  pretreatment  standards  for  new 
sources  (PSNS),  under  Sections  301,  304, 
306.  307.  and  501  of  the  Clean  Water 
Act. 

B.  Prior  EPA  Regulations 

EPA  has  not  previously  promulgated 
regulations  for  the  battery 
manufacturing  point  source  category. 

C.  Oven  lew  of  the  Industry 

The  battery  manufacturing  industry  is 
included  within  the  U.S.  Department  of 
C  ommerce  Census  Standard  Industrial 
Classifications  (SIC)  3691,  Storage 
Batteries,  and  3692,  Primary  Batteries. 
Dry  and  Wet. 

Battery  manufacturing  encompasses 
the  production  of  modular  electric 
power  sources  where  part  or  all  of  the 
fuel  is  cor.t,:i!ned  within  the  unit  and 
electric  power  is  generated  directly  from 
a  chemical  reaction  rather  than 
indirectly  through  a  heat  cycle  engine 
There  are  three  major  components  of  a 
cell — anode,  cathode,  and  electrolyte — 
plus  mechanical  and  conducting  parts 
such  as  case,  separator,  or  contacts.  In 


the  strictest  sense,  a  cell  contains  only 
one  anode-cathode  pair  whereas  a 
battery  is  an  assemblage  of  cells 
connected  to  combine  their  electncul 
output.  Common  usage  has  blurred  the 
distinction  between  these  terms.  For  the 
purpose  of  this  regulation,  the  term 
battery  includes  both  single  cells  and  an 
assemblage  of  cells.  Production  includes 
electrode  manufacture  of  anodes  and 
cathodes,  and  associated  ancillary 
operations  necessary  to  produce  a 
batterj'. 

The  subcategories  within  battery 
manufacturing  are  primarily  based  on 
anode  material.  Eight  subcategories  are 
addressed  in  this  regulation:  cadmium, 
calcium,  lead.  Leclanche  (zinc  anode 
with  an  acid  electrolyte),  lithium, 
magnesium,  zinc  (with  alkaline 
electrolyte),  and  nuclear.  Manufacturing 
operations  differ  widely,  both  within 
and  among  subcategories.  Subcategory   , 
manufacturing  process  elements  are 
selected  so  that  manufacturing 
operations  within  a  subcategory  are 
similar  and  are  amenable  to  a  common 
regulation.  i 

Water  is  used  throughout  battery 
manufacturing  to  clean  battery 
components  and  to  transport  wastes. 
Water  is  used  in  the  chemical  systems 
to  make  most  electrodes  and  special 
electrode  chemicals;  water  is  also  a 
major  component  of  most  electrolytes 
and  formation  baths. 

The  most  important  pollutants  or 
pollutant  parameters  generated  in 
battery  manufacturing  wastewaters  are 
(1)  toxic  metals — arsenic,  cadmium, 
chromium,  copper,  lead,  mercury,  nickel, 
selenium,  silver,  and  zinc;  (2) 
nonconventional  pollutants — aluminum, 
cobalt,  iron,  manganese,  and  COD;  and 
(3)  conventional  pollutants— oil  and 
grease,  TSS,  and  pH.  Toxic  organic 
pollutants  generally  were  not  found  in 
large  quantities  although  some  cyanide 
was  found  in  a  few  subcategories. 
Because  of  the  amount  of  toxic  metals 
present,  the  sludges  generated  during 
wastewater  treatment  generally  contain 
substantial  amounts  of  toxic  metals. 

In  this  preamble,  the  following 
terminology  is  used.  A  battery 
manufacturing  site  is  one  physical 
location  (i.e.,  a  particular  street  address) 
where  battery  manufacturing  processes 
occur.  A  battery  plant  is  the  location 
where  subcategory-specific  battery 
manufacturing  process  elements  occur. 
Two  or  more  battery  plants  may  be 
located  at  a  particular  site.  Finally  a 
battery  facility  is  a  location  where  final 
battery  type  products  or  their 
components  are  produced  One  battery 
plant  can  produce  more  than  one  battery 
type  product.  Forexample,  at  one  site 
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with  the  address  of  100  Main  Street, 
there  are  two  battery  plants  that 
perform  manufacturing  processes:  one 
plant  in  the  lead  subcategory  and  the 
other  plant  in  the  zinc  subcategory.  One 
plant  includes  a  facility  producing  iedd- 
acid  batteries,  and  the  other  plant 
includes  two  facilities;  one  producing 
alkaline  manganese  batteries  and  the 
other  producing  silver-zinc  batteries. 

EPA  estimates  that  there  are  about 
230  battery  manufacturing  sites  in  the 
United  States.  A  substantial  majority  of 
these  are  located  in  California. 
Pennsylvania.  North  Carolina,  and 
Texas.  The  remaining  sites  are  scattered 
geographically  throughout  the  United 
States. 

Battery  manufacturing  began  slowly 
after  Galvani's  invention  of  the  galvanic 
cell  in  1786  and  developed  into 
significance  only  after  Lecianche  m  1868 
developed  the  forerunner  of  the  modern 
dry  cell.  Rapid  technological 
development  and  changing  requirements 
over  the  last  50  or  so  years  have  caused 
and  continue  to  cause  new  cell  tvpes  to 
appear  as  commercial  items  while  some 
established  cell  types  decline  or  become 
obsolete  and  out  of  production.  With  the 
established  level  of  change  within  'h^- 
industry  and  high  level  of  research 
aimed  at  developing  economir. 
automotive  power  and  load  levehna 
batteries,  there  is  a  high  probabilitv  of 
building  new  or  enlarging  existing  plnnts 
and  continuing  change  of  battery 
production  methods  and  battery  types. 

III.  Scope  of  This  RulemakiDg  and 
Summary  of  Methodology 

This  proposed  regulation  is  a  pari  of  a 
new  chapter  m  water  pollution  control 
requirements.  For  most  industries,  the 
1973-1976  round  of  rulemaking 
emphasized  the  achievement  of  best 
practicable  technology  (BPT)  by  |uly  1, 
1977.  In  general,  that  technology  level 
represented  the  average  of  the  best 
existing  performance  of  well  known 
technologies  for  control  of  fjmiliar  (i.e,, 
"classical")  pollutants.  However,  for  this 
category,  BPT  was  not  pr(5posed  ur 
promulgaied. 

In  this  round  of  rulemaking  EP.A  is 
emphasizing  the  achievement  by  July  1. 
1984,  of  the  best  available  technology 
economically  achievable  (BAT),  which 
will  result  in  reasonable  further  progress 
toward  the  national  goal  of  elimindMng 
the  discharge  of  all  pollutants  In 
general,  this  technology  level  represents 
the  very  best  economically  achievable 
performance  in  any  industrial  category 
or  subcategory.  Moreo\  er.  as  a  result  of 
the  Clean  Water  Act  of  1977,  the 
emphasis  of  EPA's  program  has  shifted 
from  "classical"  pollutants  to  the  control 
of  a  lengthy  List  of  toxic  substances. 


In  its  1977  legislation,  Congress 
recognized  that  it  was  dealing  with 
areas  of  scientific  uncertainty  when  it 
declared  the  65  "priority"  pollutants  and 
classes  of  pollutants  "toxic"  under 
section  307(a)  of  the  Act.  Many  of  the 
"priority"  pollutants  were  relatively 
unknown  out.side  of  the  scientific 
community,  and  those  engaged  in 
wastewater  sampling  and  control  have 
had  little  experience  in  dealing  with 
these  pollutants.  Additionally,  these 
pollutants  often  appear  (and  hjve  toxic 
effects)  at  concentrations  that  severely 
t,ix  rurient  analytical  techniques.  Even 
though  Congress  was  aware  of  the  state- 
of-the-art  difficulties  and  expense  of 
"toxics"  control  and  detection,  it 
directed  EPA  to  act  quickly  and 
decisively  to  detect,  measure  and 
regulate  these  substances. 

In  developing  this  regulation.  EPA 
studied  the  battery  ma.iufactunng 
industry  to  determine  whether 
differences  in  raw  materials,  final 
products,  manufacturing  processes. 
equipment,  age  and  size  of  plants,  water 
use.  wastewater  constituents,  or  other 
factors  required  the  development  or 
separate  effluent  limit.itions  and 
standards  for  different  segments  |or 
subcategories)  of  the  industry.  This 
study  included  the  identification  of  raw 
waste  and  treated  effluent 
characteristics,  including  the  sources 
and  volume  of  water  used,  the  processes 
employed,  and  the  sources  of  pollutants 
and  wastewaters.  Sampling  and  analvsis 
of  specific  waste  streams  enabled  EPA 
to  determine  the  presence  and 
concentration  of  priority  pollutants  in 
wastewater  discharges. 

EPA  also  identified  both  actual  and 
potential  control  and  treatment 
technologies  (including  both  in-process 
and  end-of-process  technologies).  The 
Agency  analyzed  both  historical  and 
newly  generated  data  on  the 
performance,  operational  limitations, 
and  reliability  of  these  technologies.  In 
addition,  EPA  considered  the  impacts  of 
these  technologies  on  air  qualitv,  solid 
waste  generation,  water  scarcity,  and 
energy  requirements. 

The  Agency  then  estimated  the  costs 
of  each  control  and  treatm.mt 
terchnology  using  a  computer  program 
based  on  standard  engineering  cost 
analysis  EP.A  derived  unit  process  costs 
by  applying  plant  data  and 
characteristics  (production  and  flow)  to 
each  treatment  process  (i.e,,  metals 
precipitation,  sedimentation,  mixed- 
media  filtration,  etc.).  The  program  also 
considers  what  treatment  equipment 
exists  at  each  plant.  These  unit  process 
costs  were  added  for  each  plant  to  yield 
total  cost  at  each  treatment  level.  In 
cases  where  there  is  more  than  one 


plant  at  one  site,  costs  were  calculated 
separately  for  each  plant  and  probably 
overstate  the  actual  amount  which 
would  be  spent  at  the  site  where  one 
combined  treatment  system  could  be 
used  for  all  plants.  The  Agency  then 
evaluated  the  economic  impacts  of  these 
costs. 

On  the  basis  of  these  factors,  EPA 
identified  and  classified  various  control 
.ind  treatment  technologies  as  BPT. 
BAT.  NSPS,  PSES,  and  PSNS.  The 
proposed  regulation,  however,  does  noi 
require  the  installation  of  any  particular 
terchnology.  Rather,  it  requires 
achir^vement  of  effluent  limitations 
equivalent  to  those  achieved  by  the 
proper  operation  of  these  or  equivalent 
technologies. 

Except  for  pH  requirements,  the 
effluent  limitations  for  BPT,  BAT,  and 
NSPS  are  expressed  as  mass 
limitations — a  mass  of  pollutant  per  unit 
of  production  (mg/kg).  They  were 
calculated  by  combining  three  figures: 
(1)  treated  effluent  concentrations 
determined  by  analyzing  control 
technology  performance  data;  (2) 
production-weighted  wastewater  ilow 
for  each  manufacturing  process  element 
of  each  subcategory;  and  (3)  any 
relevant  process  of  treatment  variability 
factor  (e.g.,  mean  versus  maximum  day) 
This  basic  calculation  was  performed 
for  each  regulated  pollutant  or  pollutant 
parameter  and  for  each  wastwater- 
generating  process  element  of  each 
subcategory. 

Pretreatment  standards — PSES  and 
PSNS — are  also  expressed  as  mass 
limitations  rather  than  concentration 
limits  to  ensure  a  reduction  in  the  total 
(jiiantily  of  pollutant  discharges 

IV,  Data  Gathering  Efforts 

The  data  gathering  program  is 
described  briefly  in  Section  III  and  in 
substantial  detail  in  Section  V  of  the 
Df'velopment  Document.  At  the  start  ol 
the  study,  a  data  collection  portfolio 
(dcp)  was  developed  to  collect 
information  about  the  industry  and  was 
mailed,  under  the  authority  of  Section 
308  of  the  Clean  Water  Act,  to  each 
f:ompany  known  or  believed  to 
manufacture  batteries  in  the  United 
States.  The  list  of  companies  was 
developed  from  Dunn  &  Bradstreet 
listings,  a  previous  unpublished  study 
done  for  the  Agency,  and  discussions 
with  battery  industry  associations. 

Data  were  received  from  133 
companies  representing  about  230 
manufacturing  sites.  In  addition  to 
previous  studies  and  the  data  collection 
effort  for  this  study,  supplemental  data 
were  obtained  from  NPDES  permit  files 
and  engineering  studies  on  treatment 
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technologies  used  in  this  and  other 
categories  with  similar  wastewater 
characteristics.  The  data  gathering  effort 
solicited  all  known  sources  of  data  and 
all  available  pertinent  data  were  used  in 
developing  these  limitations. 

v.  Sampling  and  Analytical  Program 

As  Congress  recognized  in  enacting 
the  Clean  Water  Act  of  1977,  the  state- 
of-the-art  ability  to  monitor  and  detect 
toxic  pollutants  is  limited.  Most  of  the 
toxic  pollutants  were  relatively 
unknown  until  a  few  years  ago,  and  only 
on  rare  occasions  had  these  pollutants 
been  regulated.  Also,  industry  had  not 
monitored  or  developed  methods  to 
monitor  most  of  these  pollutants. 

Faced  with  these  problems.  EP.A 
developed  a  sampling  and  analytical 
protocol.  This  protocol  is  set  forth  in 
Sampling  and  Analysis  Procedures  for  . 
Screening  of  Industrial  Effluents  for 
Priority  Pollutants  revised  in  April  1977. 
Methods  promulgated  under  Section 
304(h)  (40  CFR  Part  136)  were  available 
and  were  used  to  analyze  most  toxic 
metals,  pesticides,  cyanides,  and 
phenols.  At  the  outset  of  the  study,  EI'.A 
expected  that  the  pollutants  of  greatest 
concern  in  battery  manufacturing  would 
be  toxic  metals  rather  than  organics. 
This  has  been  borne  out  by  the  findings 
of  the  study. 

The  sampling  and  analysis  progra.m 
was  carried  out  in  two  stages.  First, 
screen  sampling  was  performed  at  one 
plant  in  each  subcategory,  and  this 
sample  was  analyzed  (screened)  for  the 
presence  and  magnitude  of  each  of  the 
129  specific  toxic  pollutants  plus 
convention&l  and  selected 
nonconventional  pollutants.  Second, 
-additional  (or  verification)  samples  at 
the  same  and  other  plants  were 
analyzed  to  determine  more  precisely 
the  magnitude,  presence,  and  process 
source  of  pollutants  determined  to  be 
present  or  believed  to  be  present  on  the 
basis  of  screening  analysis  and 
engineering  evaluations.  Because  the 
method  of  subcategorizing  this  categor\ 
was  changed  during  the  study,  more 
than  one  screening  analysis  was  made 
in  some  of  the  present  subcategories.  A 
total  of  48  plants  were  visited  for 
engineering  analysis  of  which  eight  were 
sampled  for  screening  and  15  were 
sampled  for  verification  analysis  Full 
details  of  the  engineering  analysis, 
sampling  and  analysis  program,  and  the 
water  and  wastewater  data  derived 
from  sampling  are  presented  in  Section 
V  of  the  Development  Document, 

Analysis  for  the  toxic  pollutants  is 
both  expensive  and  time  consuming, 
costing  between  $650  and  $1,000  per 
sample  for  a  complete  analysis.  The  cost 
in  dollars  and  time  limited  the  amount  of 


sampling  and  chemical  analysis 
perfo.Tned.  Although  EPA  fully  believes 
that  the  available  data  support  the 
limitations  proposed,  the  Agency  would 
have  preferred  a  larger  data  base  and 
continues  to  seek  additional  data  as  part 
of  this  rulemaking.  In  addition,  EPA  will 
periodically  review  these  limitations  as 
required  b>  ;he  Act  and  make  any 
revisions  supported  by  new  data. 

VI.  industry  Subcategorization 

In  developing  this  regulation,  it  was 
necessary  to  determine  whether 
different  effluent  limitations  and 
standards  were  appropriate  for  different 
segments  (subcategories)  of  the  industry. 
The  major  factors  considered  in 
identifying  subcategories  included: 
waste  characteristics^  basic  material 
used,  manufacturing  processes,  products 
manufactured,  waterAise.  w'ater 
pollution  control  technology,  treatment 
costs,  solid  waste  generation,  size  of 
plant,  age  of  plant,  number  of 
employees,  total  energy  requirements, 
non-water  quality  characteristics,  and 
unique  plant  characteristics.  Section  IV 
of  the  Development  Document cdntains 
a  detailed  discussion  of  the  factors 
considered  and  the  rationale  for 
subcategorization. 

EPA  has  subcategorized  battery 
manufacturing  primarily  on  the  active 
anode  material  used.  The  eight 
subcategories  are:  cadmium,  calcium, 
lead.  Leclanche  (zinc  anode  with  acid 
electrolyte),  lithium,  magnesium,  zinc 
(with  alkaline  electrolyte),  and  nuclear. 
At  one  time  the  Agency  considered   . 
subcategorization  on  the  basis  of  battery 
type  and  manufacturing  process  used; 
however  close  examination  of  the 
Cdtego.'-y  clearly  indicated  this  approach 
to  be  impractical  (over  200  variations 
existed).  The  anode  material  approach 
was  adopted  because  it  considers  most 
of  the  variations  and  avoids 
unnecessary  complexity. 

MI.  .Available  Wastewater  Control  and 
Treatment  Technology 

A  Status  of  In-Place  Technology 

Current  wastewater  treatment 
systems  m  the  battery  manufacturing 
category  range  from  no  tre^ment  to  a 
sophisticated  physical  chemical 
treatme.1t  (although  generally  not 
operated  properly)  combined  with  water 
conservation  practices.  Of  the  253  plants 
in  the  data  base.  25  percent  of  the  plants 
have  no  treatment  and  do  not  discharge. 
16  percent  have  no  treatment  and 
discharge.  21  percent  have  only  pH 
adjust  systems,  3  percent  have  only 
sedimentation  or  clarification  devices. 
24  percent  have  equipment  for  chemical 
precipitation  and  settling.  7  percent  have 


equipment  for  chemical  precipitation, 
settling  and  fdtration.  and  4  percent 
have  other  treatment  systems.  Even 
though  treatment  systems  are  in-place  at 
many  plants,  however,  the  category  is 
uniformly  inadequate  in  wastewater 
treatment  practices.  The  systems  in- 
place  are  generally  inadequately  sized, 
poorly  maintained,  or  improperly 
operated  (systems  overloaded,  solids 
not  removed.  pH  not  controlled,  etc.). 
For  the  category  as  a  whole,  in  general, 
there  is  no  significant  difference 
between  direct  or  indirect  dischargers  in 
the  nature  or  degree  of  treatment 
employed.  Section  V  of  the  Development 
Document  evaluates  the  treatment 
systems  in-place  and  the  effluent  data 
received. 

B.  Control  Technologies  Considered 

The  control  and  treatment 
technologies  available  for  this  category 
include  both  in-process  and  end-of-pipe 
treatments.  These  technologies  are 
described  in  Section  VII  of  the 
Development  Document.  In-process 
treatment  includes  a  variety  of  water 
flow  reduction  steps  and  major  process 
changes  such  as:  cascade  and 
countercurrent  rinsing  (to  reduce  the 
amount  of  water  used  to  remove 
unwanted  materials  from  electrodes); 
consumption  of  cleansed  wastewater  in 
product  mixes;  and  substitution  of  non- 
waslewater-generating  forming 
(charging)  systems.  End-of-pipe 
treatment  includes:  hexavalent 
chromium  reduction:  chemical 
precipitation  of  metals  using  hydroxides, 
carbonates,  or  sulfides;  and  removal  of 
precipitated  metals  and  other  materials 
using  settling  or  sedimentation: 
filtration; distillation;  ion  exchange; 
reverse  osmosis;  and  combinations  of 
these  technologies.  Because  of  its  high 
energy  costs  and  low  product  recovery 
values,  distillation  has  been 
recommended  as  an  end-of-pipe 
treatment  in  only  one  subcategory. 

The  effectiveness  of  these  treatment 
technologies  has  been  evaluated  and 
established  by  examining  their 
performance  on  battery  manufacturing 
and  other  similar  wastewaters.  The  data 
base  for  hydroxide  precipitation- 
sedimentation  technology  is  a  composite 
of  data  drawn  from  EPA  sampling  and 
analysis  of  copper  and  aluminum 
forming,  battery  manufacturing. 
porcelain  enameling,  and  coil  coating 
effluents.  A  detailed  statistical  analysis 
done  on  the  data  base  showed 
substantial  homogeneity  in  the 
treatment  effectiveness  data  from  these 
five  categories.  This  supports  EPA's 
technical  judgment  that  these 
wastewaters  are  similar  in  all  material 
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respects  for  treatment  because  they 
contain  a  range  of  dissolved  metals 
which  can  be  removed  by  precipitation 
and  solids  removal.  Electroplating  data 
were  originally  used  in  the  data  set.  but 
were  excluded  after  further  statistical 
analyses  were  performed.  The  statistical 
analysis  and  assumBtions  underlying  the 
methodology  are^tHscussed  in  more 
detail  in  Section  VII  of  the  Development 
Document.  Similarily.  precipitation- 
sedimentation  and  filtration  technology 
performance  is  based  on  the 
performance  of  full-scale  commercial 
systems  treating  multi-category 
wastewaters  which  also  are  essentially 
similar  to  battery  manufacturing 
wastewaters. 

The  treatment  performance  data  is 
used  to  obtain  maximum  daily  and 
monthly  average  pollutant 
concentrations.  These  concenti-ations 
(mg/1)  along  with  the  battery 
manufacturing  production  normalized 
flows  (l/kg  of  production  normalizing 
parameters)  are  used  to  obtain  the 
maximum  daily  and  monthly  average 
values  (mg/kg)  for  efQuent  limitations 
and  standards.  The  monthly  average 
values  are  based  on  the  average  of  ten 
consecutive  sampling  days.  The  ten  day 
average  value  was  selected  as  the 
minimum  number  of  consecutive 
samples  which  need  to  be  averaged  to 
arrive  at  a  stable  slope  on  a  statistically 
based  curve  relating  one  day  and  30  day 
average  values  and  it  approximates  the 
most  frequent  monitoring  requirement  of 
direct  discharge  permits.  The  monthly 
average  numbers  shown  in  the 
regulation  are  to  be  used  by  plants  with 
combined  wastestreams  that  use  the 
"combined  wastestream  formula"  set 
forth  at  40  CFR  403.6(e)  and  by  permit 
writers  in  writing  direct  discharge 
permits. 

VIU.  Best  Practicable  Technology  (BPT) 
Effluent  Limitations 

The  factors  considered  in  defining 
best  practicable  control  technology 
currently  available  (BPT)  include  the 
total  cost  of  applying  technology  in 
relation  to  the  effluent  reduction 
benefits  derived,  the  age  of  equipment 
and  facilities  involved,  the  process 
employed,  nonwater-quality 
environmental  impacts  (including  energy 
requirements),  and  other  factors  the 
Administrator  considers  appropriate.  In 
general,  the  BPT  level  represents  the 
average  of  the  best  existing 
performances  of  plants  of  various  ages, 
sizes,  processes  or  other  common 
characteristics.  Where  existing 
performance  is  uniformly  inadequate. 
BPT  may  be  transferred  from  a 
differrent  subcategory  or  category 
Limitations  based  on  transfer 


technology  must  be  supported  by  a 
conclusion  that  the  technology  Is, 
indeed,  transferable  and  a  reasonable 
prediction  that  it  will  be  capable  of 
achieving  the  prescribed  effluent  limits. 
(See  TannfTs'  Council  of  America  v. 
Train.  540  F.  2d  1188,  4th  Cir.  1976.)  BPT 
focuses  on  end-of-pipe  treatment  rather 
than  process  changes  or  internal 
controls,  excpet  where  such  are  common 
industry  practice. 

The  cost-benefit  inquiry  for  BPT  is  a 
limited  balancing,  conducted  at  EPA's 
discretion,  which  does  not  require  the 
Agency  to  quantify  benefits  in  monetary 
terms.  (See,  for  example,  American  Iron 
and  Steel  Institute  v.  EPA.  526  F.  2d 
1027,  3rd  Cir.  1975.)  In  balancing  costs 
with  effluent  reduction  benefits.  EPA 
considers  the  volume  and  nature  of 
existing  discharges,  the  volume  and 
nature  of  discharges  expected  after 
application  of  BPT,  the  general 
environmental  effects  of  the  pollutants, 
and  the  cost  and  economic  impacts  of 
the  required  pollution  control  level.  The 
Act  does  not  require  or  permit 
consideration  of  water  quality  problems 
attributable  to  particular  point  soures  or 
industries,  or  water  quality 
improvements  in  particular  water 
tnidies.  Therefore.  EP.A  has  not 
considered  these  factors  (See 
Weyerhaeuser  Company  v.  Costle,  11 
ERC  2149.  D,C.  Cir.  1978.) 

The  Agency  is  proposing  BPT 
limitations  for  the  cadmium,  lead,  and 
zinc  subcategories.  The  remaining  five 
subcategories  are  excluded  from  BPT 
and  BAT  limitations  for  the  reasons 
discussed  in  Section  XV  of  this  notice. 

In  developing  the  proposed  BPT 
limitations,  the  Agency  first  considered 
the  amount  of  water  used  per  unit  of 
production  in  each  subcategory  process 
element  by  each  plant  which  was 
sampled  or  which  supplied  usaLiie  dcp 
data.  These  data  were  used  to  determine 
the  average  water  use  for  each 
subcategory  process  element.  Next,  the 
end-ofpipe  treatment  technology  that 
seemed  appropriate  for  BPT  level 
treatment  and  was  practiced  is  some 
plants  throughout  the  category  was 
selected.  This  treatment  consists  of; 
hexavalent  chromium  reduction  when 
required;  oil  skimming  when  required; 
hydroxide  (or  lime)  precipitation,  if  not 
accomplished  by  pH  adjustment;  and 
sedimentation  to  remove  the  resultant 
precipitate  and  other  suspended  solfds. 
Sludge  from  the  settling  tank  is 
concentrated  to  facilitate  metals 
recovery  or  landfill  disposal.  The 
effluent  that  would  be  expected  to  result 
from  the  application  of  these 
technologies  was  evaluated  against  the 
known  performance  of  some  of  the  best 


plants  in  the  category  and  other 
categories  treating  similar  wastewaters 
with  these  technologies.  Sections  VII 
and  IX  of  the  Development  Document 
explain  the  derivation  of  treatment 
effectiveness  data  and  the  calculation  of 
BPT  limitations. 

To  comply  with  BPT  limitations.  EPA 
estimates  (1982  $)  that  total  capital 
investment  would  be  $0.9  million  and 
that  annual  costs  would  be  SO. 4  million, 
including  interest  and  depreciation.  EP.A 
expects  no  plant  closures, 
unemployment,  or  changes  in  industry 
production  capacity  as  a  result  of  the 
BPT  effluent  limitations.  These  BPT 
limitations  will  result  in  the  removal  of 
73,600  kg/yr  (162.260  Ib/yr)  of  toxic 
pollutants  and  931,000  kg/yr  (2,052,500 
ib/yr)  of  other  pollutants  from  the 
estimated  current  discharges.  The 
.Agency  has  determined  the  effluent 
reduction  benefits  associated  with 
compliance  with  BPT  limitations  justify 
these  costs. 

IX.  Best  Available  Technology  (BAT) 
Effluent  Limitations 

the  factors  considered  in  assessing 
best  available  technology  economically 
achievable  (BAT)  include  the  age  of 
equipment  and  facilities  involved,  the 
process  employed,  process  changes, 
nonwater-quality  environmental  impacts 
(including  energy  requirements)  and  the 
costs  of  applying  such  technology 
(Section  304(b)(2)(B)).  At  a  minimum,  the 
BAT  technology  level  represents  the 
bust  economically  achievable 
performance  of  plants  of  various  ages, 
sizes,  processes,  or  other  shared 
characteristics.  As  with  BPT,  where 
existing  performance  is  uniformly 
inadequate,  BAT  may  be  transferred 
from  a  different  subcategory  or  category. 
BAT  may  include  feasible  process 
changes  or  internal  controls,  even  when 
not  common  industry  practice. 
The  required  assessment  of  BAT 

considers"  costs,  but  does  not  require  a 
balancing  of  costs  against  effluent 
reduction  benefits  (see  Weyerhaeuser  v. 
Castle,  supra].  In  developing  the 
proposed  BAT,  however,  EPA  has 
carefully  considered  the  cost  of  the  BAT 
treatment.  The  Agency  has  considered 
the  volume  and  nature  of  the  estimated 
present  discharges,  the  volume  and 
nature  of  discharges  expected  after 
application  of  BAT,  the  general 
enViromental  effects  of  the  pollutants, 
and  the  costs  and  economic  impacts  of 
the  required  pollution  control  levels  on 
the  industry. 

Despite  this  consideration  of  costs. 
the  primary  determinant  of  BAT  is 
effluent  reduction  capability.  As  a  result 
of  the  Clean  Water  Act  of  1977.  the 
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achievement  of  BAT  has  become  the 
principal  national  means  of  controlling 
toxic  water  pollution. 

The  Agency  has  considered  three  to 
five  major  sets  of  technology  options  for 
each  subcategory  that  might  be  applied 
at  the  BAT  level.  These  options  uere  set 
forth  m  a  draft  Development  Document 
and  presented  to  the  technically 
interested  public  for  preliminary 
comment.  The  options  are  described  in 
dc-tail  in  Section  X  of  the  Development 
Document  and  are  outlined  below.  The 
Agency  is  proposing  BAT  limitations  for 
the  cadmium,  lead,  and  zinc 
subcategories.  The  remaining  fi\  e 
subcategories  are  excluded  from 
regulation  at  BAT  and  are  discussed  in 
Section  XV  of  this  notice. 

For  plants  to  directly  comply  with 
BAT  limitations,  EPA  estimates  that 
total  capital  investment  would  be  S2.8 
million  and  that  annual  costs  would  be 
SO. 8  million,  including  interest  and 
depreciation.  EPA  expects  no  plant 
closures,  unemploym.ent,  or  changes  in 
industry  production  capacity  as  a  result 
of  the  proposed  BAT  effluent  limitations. 

The  cost  estimates  for  the  various 
treatment  options  are  detailed  in  Section 
Vill  of  the  Development  Document, 
control  and  treatment  effectn-eness  is 
detailed  in  Section  VII,  and  effluent 
reduction  benefits  are  detailed  and 
tabulated  in  Section  X  of  the 
Development  Document.  The  Economic 
Impact  Analysis  Contains  a  full  analysis 
of  potential  economic  impacts  for  all 
regulatory  options  considered. 

As  noted  below,  technology  options 
both  more  and  less  stringent  than  those 
adopted  as  a  basis  for  these  proposals 
are  available.  In  order  to  make  a  final 
decision.  EPA  solicits  the  submission  of 
all  information  available  on  the  costs  of 
these  technologies  and  the  results  they 
w  ill  produce.  EPA  will  decide  which 
technologies  to  select  and  which 
limitations  to  promulgate  after 
consideration  of  all  information 
available,  including  the  information 
received  in  comments  submitted  on  this 
proposal,  its  current  information,  and 
the  results  of  any  additional  studies  it 
sponsors.  The  final  regulation  may  well 
be  based  upon  a  technology  other  than 
that  which  forms  the  basis  for  the 
current  proposal. 

A.  Cadmium  Subcategory 

Option  1.  BAT  option  1  uses 
hydroxide  precipitation  and 
sedimentation,  which  is  the  same  end- 
of-pipe  treatment  technology  required 
for  OPT:  however,  the  discharge  of  toxic  • 
pollutants  to  the  environment  is  reduced 
through  in-process  technology  to  reduce 


w  astewater  discharge. 

Option  2.  BAT  option  2  builds  on  the 
end-of-pipe  treatment  technology  for 
option  1  by  adding  a  polishing  filter  to 
improve  the  removal  of  suspended 
solids  and  metals.  Wastewater  flow  is 
the  same  as  option  1. 

Option  3.  BAT  option  3  builds  on  the 
reduced  wastewater  flows  of  option  1, 
adds  reverse  osmosis  to  allow  reuse  of 
much  of  the  wastewater  in  the  process, 
and  requires  further  treatment  (lime 


precip.tation  and  filtration)  of  the 
reverse  osmosis  brine  before  discharge. 

Option  4.  E.\J  option  4  results  in  zero 
dischrirge  of  wastewater  pollutants  by 
using  ion  exchange  with  the  ion 
exchange  regenerate  water  reclaimed  by 
distillation  and  returned  to  the  process. 

The  pollutant  removals  and  costs  of 
the  B.AT  options  are  summarized  below. 
Removals  and  compliance  costs  are 
above  current  estimates  of  discharge 
and  treatment  m-olace. 


PoUutam  removal  (kilogfams  pef  year) 

Costs  (doters  in 

Otn«r  (pouo<Js  per 
yean 

nxMsands) 

Toucs  (pounds  por  year) 

Cental 

Annual 

B=T  69.598  (153.437) 

101.255(223.230) 
109.614  (241.656) 
110.307(243  165) 
111.100(244,934) 
111,238  (245.238) 

$82 
166 
196 
244 
843 

$31 

51 

'     66 

89 

190 

BAT-1  Torsfi  ns4',.T;i        „   ,  , 

BAT-2  7Q1.T1  nS4K??)                     

BAT-3  70.181  (1S4.722) _..._ ,„ 

BAT-4  70.189  (154.741) _...„ „. 

Cadmium  Subcategory  BA  T  Selection 

EPA  is  proposing  BAT  effluent 
limitations  based  on  technology  option 
1,  but  as  indicated  below,  will  give 
equivalent  consideration  to  other 
options  in  promulgating  final  iimitatione 
None  of  the  options  would  cause 
significant  adverse  economic  impacts. 
Option  1,  requiring  the  reduction  of 
flows  prior  to  the  lime  and  settle  system 
requi.'-ed  by  BPT,  is  achievable  using 
technologies  and  practices  that  are 
currently  in  use  at  some  plants  in  the 
category.  This  option  results  in  the 
significant  reduction  of  toxic  and  other 
pollutant  discharges.  While  EPA 
rejected  the  more  stringent  technology 
options  2-4  for  purposes  of  formulating 
this.4)rcposal.  it  will  give  full 
consideration  to  basing  the  final 
regulations  on  one  of  these  options. 
Therefore.  EPA  solicits  comments  on 
each  of  the  options.  In  particular.  EPA 
invites  comment  on  the  considerations 
discussed  below. 

EPA  had  found  filtration  to  be 
exceptionally  expensive  in  previous 
studies  of  other  industrial  categories. 
Hovve\er,  considering  the  extre.Tie 
toxicity  of  the  pollutants,  and  the 
amount  of  pollutants  in  this  subcategory, 
EPA  is  continuing  to  consider  the 
possibility  of  basing  its  BAT  limitations 
for  this  subcategory  on  the  addition  of 
filtration. 

EPA  will  give  equal  consideration  to 
option  2  (along  with  option  1)  in 
determ.ining  a  basis  for  the  final 
regulation.  Section  VII  of  the 
Development  Document  contains  a 
discussion  and  tables  concerning  the 
effluent  concentrations  that  can  be 
achieved  in  systems  using  lime,  settle 
and  filtration  (LS&F).  Section  II  of  the 
Development  Document  contains 
effluent  limitation  tables  based  on  LSSF 


technology.  If  option  2  is'  selected.  EPA 
will  use  that  information,  as  well  as  any 
additional  information  submitted  during 
the  comment  period,  to  develop  final 
effluent  limitations. 

EPA  is  also  continuing  to  consider  the 
possibility  of  setting  limitations  based 
upon  option  3  or  4.  Both  of  these  options 
require  significant  flow  reduction, 
advanced  wastewater  treatment  and 
reuse  of  wastewater  in  the 
manufacturing  process.  Option  3 
requires  the  flow  reduction  of  the  BAT-1 
discharge  level  by  85  percent.  Option  4 
requires  the  complete  elimination  of 
discharges.  To  enable  such  reductions  or 
eliminations  to  be  made,  either  the 
generation  of  process  wastewater  must 
be  substantialy  reduced  or  else  most  or 
all  of  the  process  wastewater  must  be 
reused  in  the  process,  leaving  a  low- 
volume,  concentrated  wastewater  to 
undergo  advanced  treatment  (such  as 
reverse  osmosis  or  ion  exchange). 

The  methods  used  to  reduce 
wastewater  flows  are  varied,  and 
different  plants  m.ay  use  different 
methods  to  achieve  flow  reduction  for 
their  various  production  processes. 
However,  in  all  cases,  either  process 
modifications,  wastewater  reuse,  or 
both  would  be  required  to  effect  the 
flow  reduction  required  by  options  3  and 
4. 

Modifying  production  processes  and 
rerouting  wastewater  streams  often 
requires  substantial  retrofitting 
(reconslrurtion)  of  both  production  and 
wastewater  treatm.ent  processes. 
Depending  on  the  present  configuration 
of  the  plant,  including  existing 
structures,  piping  and  equipment,  as 
well  as  a\ailable  land  area,  such 
retrofitting  may  become  extremely 
expensive.  (This  expense  is  in  addition 
to  the  cost  of  installing  the  ad\anced 
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wastewater  treatment  units,  such  as 
reverse  osmosis  and  ion  exchange.) 

To  dale,  EPA  has  not  calculated  all  of 
the  retrofit  costs  for  existing  plants  to 
comply  with  options  3  and  4:  rather,  we 
have  estimated  the  costs  for  installing 
(and  operating  and  maintaining)  the 
necessary  equipment  that  would  be 
incurred  at  a  plant  which  would  incur  no 
additional  costs  for  modifying  existing 
production  processes  and  rerouting 
existing  wastewater  flows.  EPA  expects 
that  these  costs  would  be  high  in  many 
cases.  Given  this  expectation  as  to  cost 
and  the  fact  that  options  3  and  4  would 
result  in  relatively  low  incremental 
removal  of  toxic  pollutants,  EPA  did  not 
adopt  these  options  as  a  basis  for 
proposed  BAT  limitations.  (However,  as 
discussed  below,  EPA  has  selected 
Option  4  for  new  source  performance 
standards;  new  sources  do  not  icur 
retrofitting  costs.)  EPA  solicits 
information  on  retrofitting  costs  at 
existing  plants  and  on  the 
appropriateness  of  selecting  option  3  or 
4. 

B.  Lead  Subcategory 

Option  1.  BAT  option  1  continues  the 


lime-carbonate  and  setUe  end-of-pipe 
treatment  set  forth  as  OPT  and  uses  in 
process  controls  and  process  changes  to 
substantially  reduce  wastewater 
discharge. 

Option  2.  BAT  option  2  builds  on 
option  1  by  adding  a  polishing  filter  to 
improve  the  removal  of  suspended 
solids  and  metals. 

Option  3.  BAT  option  3  substitutes 
sulfide  precipitation  and  membrane 
filtration  for  the  lime-carbonate 
precipitation  and  polishing  filtration  in 
option  2.  Sulfide  precipitation 
technology  is  a  mechanism  for  improved 
metals  precipitation  and  removal. 

Option  4.  BAT  option  4  adds  reverse 
osmosis  to  the  wastewater  discharge 
from  the  polishing  filter  of  option  2.  The 
reverse  osmosis  permeate  is  recycled  to 
the  process  while  the  brine  is  treated 
using  sulfide  precipitation  and 
membrane  filtration  technology  before 
discharge. 

The  pollutant  removals  and  costs  of 
the  BAT  options  are  summarized  below. 
Removals  and  compliance  costs  are 
above  current  estimates  of  discharge 
and  treatment  in-place. 


Costs  (d 
ttous 

Wars  in 

Toxics  (pounds  psf  /ear) 

Ottier  (pounds  per 
year) 

Capital 

Annual 

BPT  2  90946  412) 

826  950(1,827.522) 
836  346(1.843.828) 

836.746(1.844.710) 
836.746(1.844.710) 
837,205(1.845.722) 

$744 
2.494 

3.040 
3.040 
4,807 

$345 

BAT-1  3  344(7  372).,. 

737 

BAT-2  3,375<7,440)  - 



905 

BAT-3  3  412(7  521)   . 

905 

BAT-4  3.422(7,543) 



1,363 

Lead  Subcategory  BAT  Selection 

EPA  is  proposing  BAT  effluent 
limitations  based  on  technology  option 
1,  but  as  discussed  in  the  Cadmium 
subcategory,  will  give  equivalent 
consideration  to  other  options  in 
promulgating  final  limitations.  Only 
option  4  might  cause  one  potential  plant 
closure:  none  of  the  other  options  would 
cause  significant  adverse  economic 
impact.  Option  1  was  selected  because  it 
results  in  substantial  reductions  of  toxic 
pollutant  discharges  through  the  use  of 
proven  in-process  controls  and  end-of- 
pipe  treatment. 

As  discussed  above  with  respect,  to 
option  2  in  the  Cadmium  subcategory, 
EPA  is  continuing  to  consider  the 
possible  requirements  of  filtration. 
Section  VII  of  the  Development 
Document  contains  a  discussion  and 
tables  concerning  the  effiuent 
concentrations  that  can  be  ach'eved 
using  LS&F.  Section  II  of  the 
Development  Document  contains 


effluent  limitation  tables  based  on  LS&F 
technology.  If  option  2  is  selected  EPA 
will  use  that  information,  as  well  as  any 
additional  information  submitted  during 
the  comment  period  to  develop  final 
effluent  limitations. 

EPA  is  requesting  comments  on  the 
scope  of  retrofitting  problems  associated 
with  options  3  and  4.  Based  on  this 
review  EPA  will  give  equal 
consideration  to  options  2-4  in 
determining  a  basis  for  the  final 
regulation.    , 

Options  3  and  4  were  rejected 
because  of  the  retrofitting  problems 
associated  with  flow  reduction  to 
implement  those  options,  as  was 
discussed  above  with  respect  to  options 
3  and  4  of  the  Cadmium  subcategory.  An 
additional  retrofitting  problem  is  caused 
by  the  use  of  sulfide  precipitation  for 
options  3  and  4,  and  is  discussed  below. 

Special  systems  are  needed  to  ensure 
safe  operation  of  the  sulfide  system  and 
the  cost  of  handling  of  the  treatment 
sludges,  which  may  be  toxic  and 


reactive  hazardous  wastes.  Sulfide 
precipitation  treatment  systems  require 
special  ventilation  and  construction 
features  to  eliminate  workplace  hazards. 
These  features  may  be  difficult  and 
costly  to  install  in  existing  plants,  but 
can  be  installed  at  minimal  cost  wh(jn  a 
plant  is  being  constructed.  Plants 
already  having  sulfide  treatment 
systems  in-place  have  not  reported  any 
problems.  However,  sulfide  precipitation 
technology  has  not  been  selected  for 
BPT.  PSES.  or  BAT  because  of  the 
difficulties  and  hazards  associated  with 
retrofitting  and  implementing  the 
systems  at  existing  plants  that  do  not 
presently  have  them.  (For  new  plants 
special  ventilation  equipment  and 
special  construction  features  can  be 
initially  installed  at  a  nominal  cost  so 
that  the  systems  can  be  properly 
operated  and  health  hazards  avoided.) 
EPA  also  will  consider  establishing 
BAT  for  the  final  rule  based  on 
technologies  that  may  impose  lower 
costs  than  the  proposed  option,  if  it 
appears  that  the  costs  of  the  proposed  of 
the  option  1  are  too  high.  The  Agency  is 
also  soliciting  comments  and  supporting 
cost  and  economic  data  for  any 
recommendations. 

C.  Zinc  Subcategory 

Option  1.  BAT  option  1  uses  the  same 
end-of-pipe  treatment  provided  at  BPT 
but,  by  applying  in-process  controls 
substantially  reduces  the  volume  of 
wastewater  and  the  amount  of  process 
wastewater  pollutants  discharged. 

Option  2.  BAT  option  2  builds  on  BAT 
option  by  adding  a  polishing  filter  to 
improve  the  removal  of  suspended 
solids  and  metals. 

Option  3.  BAT  option  3  adds  on 
additional  in-process  wastewater 
control  characteristic  to  option  2  but 
substitutes  sulfide  precipitation  and 
membrane  filtration  for  the  hydroxide 
precipitation  and  polishing  filtration  in 
option  2.  Sulfide  precipitation 
technology  is  a  mechanism  for  improved 
metals  precipitation  and  removal. 

Option  4.  BAT  option  4  adds  one 
additional  in-process  wastewater 
control  characteristic  to  option  3  and 
follows  the  option  2  end-of-pipe 
treatment  adding  reverse  osmosis 
technology  which  allows  recycle  and 
reuse  of  a  substantial  part  of  the 
permeate.  The  brine  is  treated  using 
sulfide  precipitation  and  membrane 
filtration  technology  before  discharge. 

Pollutant  removals  and  costs  of  the 
BAT  options  are  summarized  below. 
Removals  and  compliance  costs  are 
above  current  estimates  of  discharge 
and  treatment  in-place. 
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PoWutant  removal  (kilograms  per  yea") 


Costs  (dollars  ir  tfiousarnJl 


Tones  (pounds  per  year) 


Other  (pounds 
per  year) 


Capital 


BPT  1.093  (2,410) 

BAT-1  1,114  (2,456).. 
BAT-2  1  115(2.459)., 
BAT-3  1,117(2,463).. 
BAT-4  1.118  (2.465).. 


789(1.740) 
iOSe  (2,332) 
1.076  (2  372) 
1,078  (2.376) 
1.096  (2,421) 


$68 

122 
138 
138 
147 


Anrxial 


S25 
32 
52 
52 
75 


Zinc  Subcategrory  BAT  Selection 

EPA  is  proposing  BAT  effluent 
limitations  based  on  technology  option 
1.  but  as  discussed  in  the  Cadmium 
subcategory,  will  give  equivalent 
consideration  to  other  options  in 
promulgating  final  limitations.  None  of 
the  options  would  cause  significant 
adverse  economic  impacts.  Option  1 
was  selected  because  it  results  in 
substantial  reduction  of  toxic  pollutant 
discharges  through  the  use  of  proven  in- 
process  controls  and  end-of-pipe 
treatment,  and  does  not  result  in 
significant  economic  impacts. 

Option  2.  3,  and  4  were  rejected  for 
the  Zinc  subcategory  for  the  same 
reasons  as  discussed  above  in  the  cases 
of  the  Cadmium  and  Lead  subcategories. 
As  discussed  above,  EPA  will  give  equal 
consideration  to  options  2-4  in 
determining  a  basis  for  the  final 
regulation.  EPA  is  especially  continuing 
to  consider  the  possible  requirements  of 
filtration.  Section  VII  of  the 
Development  Document  contains  a 
discussion  and  tables  concerning  the 
effluent  concentrations  that  can  be 
achieved  using  LS&F.  Section  II  of  the 
Development  Document  contains 
effluent  limitation  tables  based  on  LS&F 
technology.  If  option  2  is  selected  EPA 
will  use  that  information  as  well  as  any 
additional  information  submitted  durir.g 
the  comment  period  to  develop  final 
effiuent  limitations. 

X.  New  Source  Performance  Standards 
(NSPS) 

The  basis  for  new  source  performance 
standards  (NSPS)  under  Section  306  of 
the  Act  is  the  best  available 
demonstrated  technology  (BDT).  New- 
plants  can  incorporate  the  best  and  mos! 
efficient  battery  manufacturing 
processes  and  wastewater  treatment 
technologies,  and,  therefore,  Congress 
directed  EPA  to  consider  the  best 
demonstrated  process  changes,  inplant 
controls,  and  end-of-pipe  treatment 
technologies  to  reduce  pollution  to  the 
maximum  extent  feasible. 

EPA  considered  a  number  of  options 
for  selection  of  NSPS  technology. 
Options  included  those  discussed  under 
BAT.  Each  of  these  options  are  set  forth 
in  the  proposed  Development  Document 
in  Sections  X  and  XI,  and  the  costs  are 


discussed  in  Section  VIII.  The  options 
selected  for  proposal  are  outlined 
below.  As  discussed  in  the  Economic 
Impact  Analysis,  none  of  the  options 
would  present  barriers  to  entry  by  new 
plants  in  the  industry. 

Cadmium  Subcategory  NSPS  Selection 

EP\  has  selected  the  equivalent  of 
B.^T  option  4  es  the  basis  for  proposed 
NSPS  effluent  standards.  This  option 
was  selected  because  it  achieves  zero 
discharge  of  toxic  pollutants  and  has 
been  adequately  demonstrated  in  the 
industry.  As  was  discussed  under  BAT. 
im.plementation  of  the  technology  at 
new  plants  will  not  result  in  retrofit  cost 
problems. 

Three  of  10  acti\  e  plan's  in  this 
subcatpgon,'  achieve  zero  discharge  of 
Wastewater  pollutants.  Two  plants 
achieve  zero  discharge  through 
manufacturing  process  selection  using 
essentially  dry  manufacturing  processes. 
The  third  plant  achieves  zero  discharge 
h\  the  effective  use  of  water 
conservation  practices  within  the 
process  and  by  sophisticated  (ion 
exchange  and  distillation]  wastewater 
freatme.-^t  that  totally  recycles  the 
treated  wastewater  to  the 
manufacturing  processes.  This  plant 
recently  converted  from  being  one  of  the 
most  water-consumptive  and 
wastewa'er-dischargmg  plants,  on  a 
rroductlon  norm.alized  basis,  to 
achieving  zero  discharge.  Clearly  zero- 
discharge  technology  has  been 
demonstrated  in  this  subcategory. 

The  Agency  recognizes  that  the 
selected  NSPS  may  impose  high  costs 
ar.d  that  there  may  be  other 
technologies  that  will  achie\e  nearly 
equivalent  pollutant  removals  at  lower 
costs.  The  Agency  will  consider,  and 
invites  comments  on,  alternate 
technologies  that  may  achieve 
substantial  removals  of  pollutants  at  a 
lower  cost. 

Calcium  Subcategory  A'SPS  Selection 

EPA  has  selected  reuse  of 
wastewaters  from  heat  paper  production 
after  settling,  and  reuse  following  lime, 
settle  and  filtration  technology  for  cell 
testing  wastewaters  as  the  basis  for 
proposed  NSPS.  This  option  was 
selected  because  it  achieves  zero 
discharge  of  toxic  pollutants,  and  a  cost 


savings  results  from  the  recycling  of 
process  materials  that  result  from  the 
closed  loop  in  heat  paper  production 
Holding  tanks  are  used  instead  of 
implementing  a  complete  treatment 
system.  One  of  the  three  plants  active  in 
this  subcategory'  already  achieves  zero 
discharge 

Lead  Subcategory  XSPS  Selection 

EPA  has  selected  the  equivalent  of 
BAT  option  4  as  the  basis  for  proposed 
.NSPS.  This  option  includes  flow 
reduction  for  the  processes  that  cannot 
arhieve  zero  discharge,  lime  and 
carbonate  precipitation,  filtration. 
reverse  osmosis,  and  sulfide 
precipitation  and  filtration.  The  option 
was  selected  beuause  it  achieves 
maximum  pullutant  reduci.on  for  the 
subcategory.  Also,  the  difficulties 
encountered  with  the  sulfide  system  can 
be  adequately  and  econorr.ically  dealt 
with  at  new  plants.  As  an  alternative  to 
How  reduction  and  treatment  new  plan!s 
can  select  dry  manufacturing  processes 
and  water  conservation  practices  and 
can  achieve  zero  discharge. 

The  Agency  recognizes  that  the 
selected  NSPS  may  impose  high  costs 
and  that  there  may  be  other 
technologies  that  will  achieve  nearly 
equivalent  pollutant  removals  at  lower 
costs.  The  Agency  will  consider,  and 
invites  comments  on,  alternate 
technologies  that  may  achieve 
substantial  removals  of  pollutants  at  a 
lower  cost. 

Leclanche  Subcategory  NSPS  Selection 

EPA  has  selected  in-process  controls, 
treatment,  and  recycle  to  achieve  zero 
discharge  of  toxic  pollutants  as  the  basis 
for  proposed  NSPS  Twelve  of  the  19 
plants  active  in  lh;.«  subratpgory  already 
achieve  zero  discharge  by  practicing 
wafer  conservation  and  recycle,  and 
using  dry  manufacturing  processes. 

Lithium  Subcategory  NSPS  Selection 

EPA  has  selected  reusing  wastewater 
from  heat  paper  production  after 
settling;  aeration  and  lime  and  settle 
technology  for  air  scrubber 
wastewaters,  and  lime,  settle  and 
filtration  technology  for  other 
wastewaters,  as  the  basis  for  proposed 
.NSPS.  This  option  was  selected 
because,  for  heat  paper  productior,,  it 
achieves  zero  discharge  of  toxic 
pollutants  and  also  provides  maximum 
pollutant  reduction  for  cathode 
preparation  and  other  process 
wastewaters  A  cost  savings  results 
from  the  recycling  of  process  materials 
that  result  from  the  closed  loop  in  heat 
paper  production.  Holding  tanks  are 
used  instead  of  implementing  a  complete 
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t^eatmen^  system.  Two  of  the  seven 
active  plants  in  the  subcategory  achieve 
zero  discharge  by  choice  of 
manufacturing  processes.  Man} 
alternatives  can  be  considered  when 
constructing  a  new  plant 

Magnesium  Subcategory-  SSPS 
Selection 

EPA  has  selected  reusing  wastewaters 
for  heat  paper  production  after  settling. 
aeration  and  lime  and  settle  technolosy 
for  air  scrubber  wastewaters:  lime. 
settle  and  filtration  technology  for  other 
wastewaters;  and  permanganate 
oxidation  pretreatment  for  silver 
chloride  cathodes  as  the  basis  for 
proposed  N'SPS.  This  option  was 
selected  because,  for  heat  paper 
production,  it  achieves  zero  discharge  of 
toxic  pollutants,  and  also  provides 
maximum  pollutant  reduction  for 
cathode  preparation  and  other  procpss 
wastewaters.  The  closed  loop  in  heat 
paper  production  also  results  in  a  cost 
savings  due  to  tlie  recycling  of  process 
materials.  Also,  holding  tanks  are  used 
instead  of  implementating  a  complete 
treatment  system.  Four  of  the  eight 
active  plants  in  this  subcategory  achieve 
zero  discharge  by  choice  of 
manufacturing  processes.  Mdny 
alternatives  can  be  considered  when 
constructing  a  new  plant. 

Zinc  Subcategory  XSPS  Selection 

EPA  has  selected  the  equivalent  of 
BAT  option  4  as  the  basis  for  proposed 
NSPS.  This  option,  which  includes  Cow 
reduction,  lime  p'"ccipitation.  fil'ration, 
and  reverse  osmosis  with  sulfide 
precipitation  and  filtration  of  the  reverse 
osmosis  brine,  achieves  maximum 
pollutant  reduction  for  the  subcategory 
The  difficulties  encountered  with  the 
sulfide  system  can  be  dealt  with 
adequately  and  econom.ically  at  new 
plants. 

The  Agency  recognizes  that  the 
selected  NSPS  may  impose  high  costs 
and  that  there  may  be  other 
technologies  that  will  achieve  nearly 
equivalent  pollutant  removals  at  lower 
costs.  The  Agency  will  consider,  and 
invites  comments  on,  alternate 
technologies  that  may  achieve 
substantial  removals  of  pollutants  at  a 
lower  cost. 

XI.  Pretreatment  Standards  for  Existing 
Sources  (PSES) 

Section  307(b)  of  the  Act  requires  EP.-\ 
to  promulgate  pretreatment  standards 
for  existing  sources  (PSES),  which  must 
be  achieved  within  three  years  of 
promulgation.  PSES  are  designed  to 
prevent  the  discharge  of  pollutants 
which  pass  through,  interfere  with,  or 
are  otherwise  incompatible  with  the 


operation  of  Publicly  Owned  Treatment 
Works  (POTW).  The  legislative  history 
of  the  1977  Act  indicates  that 
pretreatment  standards  are  to  be 
technology-based  and  analogous  to  the 
best  available  technology  for  removal  of 
toxic  pollutants.  The  general 
pretreatment  regulations  can  be  found  at 
40  CFR  Part  40,3.  (See  43  FR  27736  June 
26.  1978.  46  FR  9404  ]an.  28,  1981.) 

Before  proposing  pretreatment 
standards,  the  Agency  examines 
whether  the  pollutants  discharged  by 
the  industry  pass  through  the  POTW  or 
interfere  w^ith  the  POTW  operation  or  its 
chosen  sludge  disposal  practices.  In 
determining  whether  pollutants  pass 
through  a  POTW.  the  Agency  compares 
the  perrentasje  of  a  pollutant  remov,'>d 
by  POTW  with  the  percentage  removed 
by  direct  dischargers  applying  BAT.  A 
pollutant  is  deemed  to  pass  through  the 
POTW  when  the  average  percentage 
removed  nationwide  by  well-operated 
POTW  meeting  secondary  treatment 
requirements  is  less  then  the  percentage 
removed  by  direct  dischargers 
complying  with  BAT  effluent  limitations 
guidelines  for  that  pollutant. 

This  approach  to  the  definition  of  pass 
through  satisfies  two  competing 
objectives  set  by  Congress:  That 
standards  for  indirect  dischargers  be 
equivalent  to  standards  for  direct 
dischargers,  while,  at  the  same  time, 
that  the  treatment  capability  and 
performance  of  the  POTW  be  recognized 
and  taken  into  account  in  regulating  the 
discharge  of  pollutants  from  indirect 
dischargers.  Rather  than  compare  the 
mass  or  concentration  of  pollutants 
discharged  by  the  POTW  with  the  mass 
or  concentration  discharged  by  a  direct 
discharger,  the  Agency  compares  the 
percentage  of  the  pollutants  removed  by 
the  plant  with  the  POTW  removal.  The 
.Agency  takes  this  approach  because  a 
comparison  of  mass  or  concentration  of 
pollutants  in  a  POTW  effluent  with 
pollutants  in  a  direct  discharger's 
effluent  would  not  take  into  account  the 
mass  of  pollutants  discharged  to  the 
POTW  from  nonindustrial  sources  nor 
the  dilution  of  the  pollutants  in  the 
POTW  effluent  to  lower  concentrations 
from  the  addition  of  large  amounts  of 
nonindustrial  wastewater. 

In  the  battery  manufacturing  category, 
the  Agency  has  concluded  that  the 
pollutants  that  would  be  regulated 
(primarily  toxic  metals)  under  these 
proposed  standards  pass  through  the 
POTW.  The  average  percentage  of  these 
pollutants  removed  by  POTW 
nationwide  ranges  from  30  to  80  percent, 
whereas  the  percentage  that  can  be 
removed  by  a  battery  manufacturing 
direct  discharger  applying  BAT  is 
expected  to  be  over  99  percent. 


Accordingly,  these  pollutants  pass 
through  POTW, 

In  addition,  toxic  metals  are  not 
degraded  in  the  POTW;  they  either  pass 
through  or  are  removed  in  the  sludge. 
The  presence  of  highly  toxic  metals 
discharged  from  a  battery  plant  in  the 
POTW  sludge  may  limit  a  POTW's 
chosen  sludge  disposal  method.  For 
example,  a  major  pollutant  discharged 
by  battery  plants  is  cadmium.  Under 
EPA's  Criteria  for  Classification  of  Solid 
Waste  Disposal  Facilities  and  Practices, 
the  application  of  POTW  sludge  to  land 
used  for  production  of  food-chain  crops 
is  restricted  when  the  sludge  contains 
significant  levels  of  cadmium. 

The  pretreatment  options  considered 
are  parallel  to  BPT  and  the  BAT  options 
described  in  Sections  IX  and  X  of  the 
Development  Document,  and  previously 
described  under  BAT  for  the  Cadmium, 
Lead,  and  Zinc  subcategories.  PSES-G  is 
the  equivalent  of  BPT  technology  and 
PSES  1-4  are  the  equivalent  of  BAT 
technology  options  1-4.  These 
subcategories  and  the  Leclanche  and 
magnesium  subcategories  are  discussed 
below.  No  PSES  are  proposed  for  the 
Calcium  and  Lithium  subcategories 
because  the  amount  and  toxicity  of  the 
discharges  from  these  subcategories  do 
not  justify  developing  national 
standards. 

The  mass  limitations  set  forth  as  PSES 
are  presented  here  as  the  only  method  of 
designating  pretreatment  standards. 
Regulation  on  the  basis  of  concentration 
only  is  not  appropriate  because 
concentration-based  standards  do  not 
restrict  the  total  quantity  of  pollutants 
discharged.  Flow  reduction  is  a 
significant  part  of  the  model  technology 
for  pretreatment  because  it  reduces  the 
amount  of  toxic  pollutants  introduced 
into  a  POTW.  Therefore,  the  Agency  is 
not  proposing  concentration-based 
pretreatment  standards. 

To  comply  with  PSES,  EPA  estimates 
that  total  capital  investment  would  be 
$25.0  million  and  that  annual  costs 
would  be  $6.2  million,  including  interest 
and  depreciation.  Section  VIII  of  the 
Development  Document  explains  the 
basis  for  these  costs.  EPA  predicts  no 
plant  closures  resulting  from  this 
regulation.  The  Economic  Impact 
Analysis  assesses  the  economic 
impacts.  No  changes  in  industry 
production  capacity  are  expected  as  a 
result  of  these  pretreatment  standards, 

EPA  is  proposing  that  the  deadline  for 
compliance  with  PSES  in  this  regulation 
be  three  years  after  promulgation.  EPA 
believes  this  time  for  compliance  is 
reasonable  because  most  of  the  plants 
do  not  now  have  all  of  the  required 
equipment  in-place  and  this  amount  of 
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time  generally  will  be  needed  for  proper 
engineering,  installation  and  start-up  of 
the  treatment  facilities.  The  Agency 
invites  comments  with  support 
documentation  and  rationale  on  the 
need  for  this  or  any  shorter  compliance 
time 

C.admtum  Subcategory  PSES  Selection 

EPA  has  selected  the  equivalent  of 
B.AT  option  1  for  PSES  for  reasons 
discussed  under  BAT.  In  addition,  (he 
equivalent  of  BAT  option  4  (zero 
discharge  of  pollutants)  was  rejected 
because  potential  product  line  closures 
were  projected  in  the  Economic  Impact 
,\na!ysis. 

As  discussed  with  respect  to  BAT 


however.  EPA  is  continuing  to  give 
serious  consideration  to  promulgating  an 
option  other  than  option  1  as  a  final 
regulatiori.  In  particular,  the  Agency  is 
continuing  to  evaluate  the  requirements 
of  filtration.  Section  VTI  of  the 
Development  Document  contains  a 
discussion  and  tables  concerning  the 
effluent  concentrations  that  can  be 
achieved  using  LS&F.  Section  II  of  the 
De\-elopment  Document  contains 
effluent  star.da.'-d  tables  based  on  I.SnF 
technology 

Pollutant  re.rr.ovals  and  costs  of  the 
PSES  options  a.-e  summarized  below. 
Remo\  a!s  and  compliance  costs  are 
above  current  estimates  of  discharue 
and  treatment  m  place 


Pollutant  removal  (kilograms  per  year) 


Toxics  {pounds  per  year) 


PSE5-0  27  '?i  (59.813). 
PSES-1  2'  325  (60.241). 
PSES-2  2-310  (60,275). 
PSES-3  27  538  (60.314). 
PSES-4  27  J61  (60.322). 


Ot^er  (poonds 
per  yea') 


Costs  (dollars  m 
ttXHJsands) 


Capital 


39  472  (87.020) 
42.730  (94.2031 
43.000  (94.7991 
43.309  (95.481) 
43.363  (95.599) 


$446 
430 
562  I 
840  I 

2,027 


Annual 


S102 
147 
189 
248 
663 


f.ead  Subcategory  PSES  Selection 

EP.A  has  selected  the  equivalent  of 
8.-\T  option  1  for  PSES  for  reasons 
discussed  under  BAT.  As  disc  iissed  w  ith 
respect  to  BAT  however,  EPA  is 
continuing  to  give  serious  consideration 
to  promulgating  an  option  other  than 
option  1  as  a  final  regulation.  In 
particular,  the  Agency  is  continuing  to 
evaluate  the  requirements  of  filtration. 
Section  VII  of  the  Development 
Document  contains  a  discussion  and 


tables  concerning  the  effluent 
concentrations  that  can  be  achieved 
usingLS&F.  Section  II  of  the 
Development  Document  contains 
effluent  standard  tables  based  on  LS&F 
technology. 

Pollutant  removals  and  costs  of  the 
PSES  options  summarized  below. 
Removals  and  compliance  costs  are 
above  current  estimates  of  discharge 
and  treatment  in-place. 


Pollutant  removal  (kilograms  per  year) 


Costs  (dollars  m  (housand) 


Toxics  (pounds  per  year) 

Other  (Bounds  per  year) 

Capital             Annual 

PSES-0  21.330  (47,024) ..„  . 

PSES-1  24,522  (54,061) ] 

PSES-2  24,748  (54,560) „ 

PSES-3  25,019  (55.157) 

PSES-4  25.092  (55.319) 

6.078.968(13,401.839) 
6.133.206(13.521,406) 
6.136.140(13,527.873) 
6,136.140  (13.527,873) 
6.139  506(13.535.294) 

$9,363              $3,097 
20.394  .              5.814 
27.320  '             6,912 
27,320                6,912 
35,864               10182 

EPA  also  will  consider  establishing 
PSES  for  the  final  rule  based  on 
technologies  that  may  impose  lower 
costs  than  the  proposed  option,  if  it 
appears  that  the  proposed  option  1  is  too 


high.  The  Agency  is  also  soliciting 
comment  and  supporting  cost  and 
economic  data  for  any 
recommendations. 


Leclanche  Suhcctegory  PSES  Selection 

P'PA  has  selected  the  use  of  in-proct  ss 
controls  or  treatrrpp.!  and  recycle  to 
ac  hieve  zero  discharge  of  toxic 
pollutants  as  the  basis  for  proposed 
PSES.  No  other  options  are  proposed 
because  zero  discharge  is  common 
practice  within  this  subcategory.  Twe'\  e 
of  the  19  plants  active  in  this 
subcategory  already  achieve  zero 
discharge  by  practicing  water 
conservation,  recycle,  and  using  dry 
manufacturing  processes.  Wastewater 
discharge  is  reduced  by  17  million  l/yr 
(5  million  of  the  proposed  option  1  are 
too  high.  The  Agency  is  also  soliciting 
comments  and  supporting  cost  and 
economic  data  for  any 
recommendations. 

C.  Zinc  Subcategory 

Option  I.  BAT  Option  1  uses  tte  same 

end-of-pipe  treatment  provided  atBPT 
but,  by  applying  in-process  controls 
substantially  reduces  the  volume  of 
wastewater  and  the  amount  of  process 
wastewater  pollutants  discharged. 

Option  2.  BAT  option  2  builds  on  BA I 
option  by  adding  a  polishing  filter  to 
improve  the  removal  of  suspended 
solids  and  metals. 

Option  3.  BAT  option  3  adds  one 
additional  in-process  wastewater 
control  characteristic  to  option  2  but 
substitutes  sulfide  precipitation  and 
membrane  filtration  for  the  hydroxide 
precipitation  and  polishing  filtration  in 
option  2.  Sulfide  precipitation 
technology  is  a  mechanism  for  improved 
metals  precipitation  and  removal. 

Option  4.  BAT  option  4  adds  one 
additional  in-process  wastewater 
control  characteristic  to  option  3  and 
follows  the  option  2  end-of-pipe 
treatment  adding  reverse  osmosis 
technology  which  allows  recycle  and 
reuse  of  a  substantial  part  of  the 
permeate.  The  brine  is  treated  using 
sulfide  precipitation  and  membrane 
filtration  technology  before  dischai^ge. 

Pollutant  removals  and  costs  of  the 
BAT  options  are  summarized  below. 
Removals  and  compliance  costs  are 
above  current  estimates  of  discharge 
and  treatment  in-place. 
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Polutant  renovat  |Kj4ograni8  per  year) 


Tones  (pounds  par  year) 


Omer  (pound* 


Ckuim  ((Miars  in  Itiousaiid) 
Capital       '      Annual 


3PT  \  093  laJtlO)   

BA  T- 1    1114  i2.456) 

BAT-2  1.115  e,45») 

BAT,a  1.117  (2.463) 

BAT-4  1,118(2.456) 


789  fl  7401 
1.058  (2,332) 

1,076(2,372) 
1,078  (2,3-8) 

1, me  (2.421) 


568 
122 

138 
138 
147 


S25 
32 
52 
52 
75 


Z/>7c  Subcategory  BA  T  Selection 

EPA  is  proposing  BAT  effluent 
lunitations  based  on  technology  option 
1,  but  as  discussed  in  the  CajJmium 
subcategory,  will  give  equivalent 
consideration  to  other  options  in 
promulgating  final  hmitalions.  None  of 
the  options  would  cause  significant 
adverse  econDTpic  impacts.  Option  1 
was  selected  oecause  it  results  in 
substantial  reducticm  of  toxic  polhitant 
discharges  through  tbe  use  of  prcrven  in- 
process  controls  and  end^f-pijoe 
treatment,  and  does  not  Jesuit  in 
significant  ecooimuc  ioipacts. 

Optktns  Z  3,  and  4  were  r*»ecled  for 
the  Zinc  subcategory  for  the  same 
reasons  as  discussed  above  in  the  cases 
of  the  Cadroium  and  Lead  suiDcategones 
As  discussed  above.  EPA  wiLl  ghve  equal 
consideration  to  ophons  2-4  in 
detennining  a  basis  for  the  final 
regulation,  EPA  is  especially  continuing 
to  consider  the  possible  requirements  of 
filtration.  Section  Vil  of  the 
Developmert  Docoraent  cantdiins  a 
discussion  and  tables  concernmg  the 
effluent  ciincentralion  that  can  be 
achieved  using  LS&F.  Section  il  of  the 
Develc5)ment  Docttment  cojitains 
effluent  limitation  tables  based  on  LSt*iF 
technology.  If  option  2  is  selected  EPA 
will  use  that  information  as  well  as  any 
additional  infarmation  submitted  ducmg 
the  comment  period  to  develop  final 
effluent  limitations. 

X.  New  fioucce  Performance  Standards 
(N'SPS) 

The  basis  for  new  source  performance 
standards  fNSPS]  ur»der  Section  306  of 
the  Arrt  is  the  best  a^vaflable 
demons'reted  technology  fBDT).  New 
plants  can  mcorporate  fhe feest  and  most 
efficierft  battery  manufacturing 
processes  and  wastewater  treatment 
technologies,  and,  therefore.  Congress 
directed  EPA  to  consider  the  best 
demonstrated  process  changes,  inplant 
controls,  and  end-of-pipe  treatment 
technologies  to  reduce  pollution  to  the 
maximum  extent  feasible 

EPA  considered  a  number  of  options 
for  selection  of  NSPS  technology. 
Options  included  those  discussed  under 
BAT.  Each  of  these  options  are  set  forth 
in  the  proposed  Development  Document 
in  Sections  X  and  XI,  and  the  costs  are 


discussed  in  Section  VIII.  The  options 
selected  for  priaposal  are  outlined 
helow.  As  discussed  in  the  Economic 
Impact  Analysis,  none  of  the  options 
would. present  barriers  to  entry  by  new 
plants  in  the  industry. 

Cadmium  Subcategory  jXSPS  SeJection 

EPA  has  selected  the  ei^uivalent  of 
B.\T  option  4  as  the  basis  for  proposed 
N'SfS  effluent  standards.  This  option 
was  selected  because  it  achieves  zero 
discharge  of  toxic  pollutants  and  has 
been  adequately  demonstrated  in  the 
industry.  As  was  discussed  under  BAT, 
miplementation  of  the  technology  at 
new  plants  will  not  result  in  retrofit  cost 
problems. 

Three  of  10  active  plants  in  this 
subratpgory  achieve  zero  discharge  of 
wastewater  pollutants.  Two  plants 
achieve  zero  discharge  through 
manufacturing  process  selection  using 
essentially  dry  manufacturing  processes. 
The  third  plant  achieves  zero  discharge 
iiy  the  effective  use  of  water 
conservation  practices  within  the 
process  and  by  sophisticated  (ion 
^'vi  hunge  and  distillation)  wastewater 
treatment  that  totally  recycles  the 
treated  wastewater  to  tlie 
manufacturing  processes.  This  plant 
recently  converted  from  being  one  of  the 
most  water-consumptive  and 
wHstewater-discharging  plants,  on  a 
production  normalized  basis,  to 
achieving  zero  discharge.  Clearly  zero- 
discharae  tedinolciey  has  been 
dfmionstrated  in  thrs  subcategory 

The  /\jjeiicy  recognizee  that  the 
selected  .NSPS  may  impose  high  costs 
and  that  there  may  be  other 
technologies  that  will  achieve  nearly 
equivaJent  pollutant  removals  at  lower 
costs.  The  Agency  will  consid.jr.  and 
invites  comments  on,  alternate 
technologies  that  may  achieve 
substantial  removals  of  pollutants  ai  a 
lower  cost. 

Calcium  Subcategory  NSPS  Selection 

EP,A  has  selected  reuse  of 
wastewaters  from  heat  paper  production 
after  settling,  and  reuse  following  lime. 
settle  and  filtration  technology  for  cell 
testing  wastewaters  as  the  basis  for 
proposed  NSPS.  This  option  was 
selected  because  it  achieves  zero 
discharge  of  toxic  pollutants,  and  a  cost 


savings  resuhs  from  the  recycling  of 
process  materials  thai  result  from  the 
closed  loop  in  heat  paper  production. 
Holding  tanks  are  used  instead  of 
implementing  a  complete  treatment 
system.  One  of  the  three  plants  active  in 
this  subcategory  already  achieves  aero 
discharge. 

Lead  Subcategory  NSPS  Selection 

EPA  has  selected  the  equivalent  of 
BAT  option  4  as  the  basis  for  proposed 
NSPS.  This  option  includes  flow 
reduction  for  the  processes  that  cannot 
achieve  zero  dischange,  lime  and 
carbonate  precipitation,  filtration, 
reverse  osmosis,  and  sulfide 
precipitation  and  filtration.  The  option 
was  selected  because  it  achieves 
maximum  pollutant  reduction  for  the 
subcategory.  Also,  the  difficulties 
encountered  with  the  sulfide  system  can 
be  adequately  and  economically  deah 
with  at  new  plants.  As  an  alternative  to 
flow  reduction  and  treatment  new  plants 
can  select  dry  manufacturing  processes 
and  water  conservation  practices  and 
can  achieve  zero  discharge. 

The  Agency  recognizes  that  the 
selected  NSPS  may  impose  high  costs 
and  that  there  may  be  other 
technologies  that  will  achieve  nearly 
equivalent  pollutant  removals  at  lower 
costs.  The  Agency  will  consider,  and 
invites  comments  on.  alternate 
technologies  that  may  achieve 
substantial  removals  of  pollutants  at  a 
lower  cost. 

Leclanche  Subcategory  NSPS  Selection 

EPA  has  selected  in-process  controls, 
treatment,  and  recycle  to  achieve  zero 
discharge  of  toxic  pollutants  as  the  bnsis 
for  proposed  NSPS.  Twelve  of  the  19 
plants  active  in  the  subcategory  already 
achieve  zero  discharge  by  practicing 
water  conservation  and  recycle,  and 
using  dry  manufacturing  prooesses. 

Lithium  Subcategory  NSPS  Selection 

EPA  htis  selected  reusing  wastewater 
from  heat  paper  production  after 
settling;  aeration  and  lime  and  settle 
techiiclogy  for  air  scrubber 
wastewaters;  and  lime,  settle  and 
filtration  technology  for  other 
wastewaters,  as  the  basis  for  proposed    ■ 
NSPS.  This  option  was  selected 
because,  for  heat  paper  production,  it 
achieves  zero  discharge  of  toxic 
pollutants  and  also  provides  maximum 
pollutant  reduction  for  cathode 
preparation  and  other  process 
wastewaters.  A  cost  savings  results 
from  the  recycling  of  process  materials 
that  result  from  the  closed  loop  in  heat 
paper  production.  Holding  tanks  are 
used  instead  of  implementing  a  complete 
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tred!ment  system.  Two  of  the  seven 
active  plants  in  the  subcategory'  achie\  e 
zero  discharge  by  choice  of 
manufacturing  processes.  Many 
alternatives  can  be  considered  when 
constructing  a  new  plant. 

Magnesium  Subcategory  XSPS 
Selection 

F.PA  has  selected  reusing  wastewaters 
fur  heat  paper  production  after  settling: 
aeration  and  lime  and  settle  technology 
for  air  scrubber  wastewaters:  lime, 
settle  and  filtration  technology  for  other 
wastewaters;  and  permanganate 
oxidation  pretreatment  for  siKer 
chloride  cathodes  as  the  basis  for 
p.-oposed  XSPS.  This  option  was 
selected  because,  for  heat  paper 
production,  it  achieves  zero  discharge  of 
toxic  pollutants,  and  also  provides 
maximum  pollutant  reduction  for 
cathode  preparatio.i  and  other  process 
wastewaters.  The  closed  loop  in  heat 
paper  production  also  results  in  a  cost 
savings  due  to  the  recycling  of  process 
materials.  Also,  holding  tanks  are  used 
instead  of  implementating  a  complete 
treatment  system.  Four  of  the  eight 
active  plants  in  this  subcategory  achieve 
zero  discharge  by  choice  of 
manufacturing  processes.  Many 
alternatives  can  be  considered  when 
constructing  a  new  plant. 

Zinc  Subcategory  KSPS  Selection 

EP.A  has  selected  the  equivalent  of 
BAT  option  4  as  the  basis  for  proposed 
N'SPS.  This  option,  which  includes  flow 
reduction,  lime  precipitation,  filtration, 
and  reverse  osmosis  with  sulfide 
precipitation  and  filtration  of  the  rev  erse 
osmosis  brine,  achieves  maximum 
pollutant  reduction  for  the  subcategory 
The  difficulties  encountered  with  the 
sulfide  system  can  be  dealt  with 
adequately  and  econom.ically  at  new 
plants. 

The  Agency  recognizes  that  the 
selected  NSPS  may  impose  high  costs 
and  that  there  may  be  other 
technologies  that  will  achieve  nearl> 
equivalent  pollutant  removals  at  lower 
costs.  The  Agency  will  consider,  and 
invites  comments  on,  alternate 
technologies  that  may  achieve 
substantial  removals  of  pollutants  at  a 
lower  cost. 

XI.  Pretreatment  Standards  for  Existing 
Sources  (PSES) 

Section  307(b)  of  the  Act  requires  EPA 
to  promulgate  pretreatment  standards 
for  existing  sources  (PSES),  which  must 
be  achieved  within  three  years  of 
promulgation.  PSES  are  designed  to 
prevent  the  discharge  of  pollutants 
which  pass  through, 'interfere  with,  or 
are  otherwise  incompatible  with  the 


operation  of  Publicly  Owned  Treatment 
VVorks  (POTW).  The  legislative  history 
of  the  1977  Act  indicates  that 
pretreatment  standards  are  to  be 
technology-based  and  analogous  to  the 
best  available  technology  for  remoxal  of 
toxic  pollutants.  The  general 
pretreatment  regulations  can  be  found  at 
40  CFR  Part  403.  (See,  43  FR  27736,  June 
26.  1978  and  46  FR  9404,  January  28, 
1981.) 

Before  proposing  pretreatment 
standards,  the  Agency  examines 
whether  the  pollutants  discharged  by 
the  industry  pass  through  the  POTW  or 
interfere  v\  :th  the  POTW  operation  or  its 
chosen  sludge  disposal  practices.  In 
determining  whether  pollutants  pass 
through  a  POTW,  the  Agency  compares 
the  percentage  of  a  pollutant  removed 
by  POTW  with  the  percentage  removed 
by  direct  dischargers  applying  BAT.  A 
pollutant  is  deemed  to  pass  through  the 
POTW  when  the  average  percentage 
removed  nationwide  by  well-operated 
POTW  meeting  secondarj-  treatment 
requirements  is  less  than  the  percentage 
removed  by  direct  dischargers 
complying  with  BAT  effluent  limitations 
guidelines  for  that  pollutant. 

This  approach  to  the  definition  of  pass 
through  satisfies  two  competing 
objectives  set  by  Congress;  That 
standards  for  indirect  dischargers  be 
equivalent  to  standards  for  direct 
dischargers,  while,  at  the  same  time, 
that  the  treatment  capability  and 
performance  of  the  POTW  be  recognized 
and  taken  into  account  in  regulating  the 
discharge  of  pollutants  from  indirect 
dischargers.  Rather  than  com.pare  the 
mass  or  concentration  of  pollutants 
discharged  by  the  POTW  with  the  mass 
or  concentration  discharged  by  a  direct 
di.scharger,  the  Agency  compares  the 
percentage  of  the  pollutants  removed  by 
the  plant  with  the  POTW  removal.  The 
Agency  takes  this  approach  because  a 
comparison  of  m.ass  or  concentration  of 
pollutants  in  a  POTW  effluent  with 
pollutants  in  a  direct  discharger's 
effluent  would  not  take  into  account  ttie 
mass  of  pollutants  discharged  to  the 
POTW  from  nonindustria!  sources  nor 
the  dilution  of  the  pollutants  in  the 
POTW  effluent  to  lower  concentrations 
from  the  add!t;on  of  large  amounts  of 
nomndustrial  wastewater. 

In  the  battery  m.anufacturing  category, 
the  Agency  has  concluded  that  the 
pollutants  that  would  be  regulated 
(primarily  toxic  metals)  under  these 
proposed  standards  pass  through  the 
POTW.  The  average  percentage  of  these 
pollutants  removed  by  POTW 
nationwide  ranges  from  30  to  80  percent. 
whereas  the  percentage  that  can  be 
removed  by  a  battery  manufacturmg 
direct  discharger  applying  BAT  is 


expected  to  be  over  99  percent. 
Accordingly,  these  pollutants  pass 
through  POTW. 

In  addidion.  toxic  m.etals  are  not 
degraded  in  the  PC)  rV\';  they  either  pass 
through  or  are  removed  in  the  sludge. 
The  presence  of  highly  toxic  metals 
discharged  from  a  batter}'  plant  in  the 
POTW  sludge  may  limit  a  POTW's 
chosen  sludge  disposal  method.  For 
example,  a  major  pollutant  discharged 
by  battery  plants  is  cadmium.  Under 
EPAs  Criteria  for  Classification  of  Solid 
Waste  Disposal  Facilities  and  Practices. 
the  application  of  POTW  sludge  to  land 
used  for  the  production  of  food-chain 
crops  is  restricted  when  the  sludge 
contains  significant  levels  of  cadmium. 

The  pretreatment  options  considered 
are  parallel  to  BPT  and  the  BAT  options 
described  in  Sections  IX  and  X  of  the 
Developmerrt  Document,  and  previously 
described  under  BAT  for  the  Cadmium, 
Lead,  and  Zinc  subcategories.  PSES-O  is 
the  equivalent  of  BPT  technology  and 
PSES  1-4  are  the  equivalent  of  BAT 
technology  options  1-4.  These 
subcategories  and  the  Leclanche  and 
magnesium  subcategories  are  discussed 
below.  No  PSES  are  proposed  for  the 
Calcium  and  Lithium  subcategories 
because  the  amount  and  toxicity  of  the 
discharges  from  thpse  subcategories  do 
not  justify  developing  national 
standards. 

The  mass  limitations  set  forth  as  PSES 
are  presented  here  as  the  only  method  of 
designating  pretreatment  standards. 
Regulation  on  the  basis  of  concentration 
only  is  not  appropriate  because 
concentration-based  standards  do  not 
restrict  the  total  quantity  of  pollutants 
ci  M  hw^:ed.  Flow  reduction  is  a 
S!^::'icant  part  of  the  model  technology 
fur  pretreatment  because  it  reduces  the 
amoufil  of  toxic  pollutants  introduced 
into  a  POTW.  Therefore,  the  Agency  is 
not  proposing  concentration-based 
pretreatment  standards. 

To  comply  with  PSES.  EPA  estimates 
that  total  capital  investment  would  be 
S25.0  million  and  that  annual  costs 
would  be  $6.2  million,  including  interest 
and  depreciation.  Section  VIII  of  the 
Development  Document  explains  the 
basis  for  these  costs.  EP.A  predicts  no 
plant  closures  resulting  from  this 
regulation.  The  Economic  Impact 
Analysis  assesses  the  economic 
impacts.  No  changes  in  industry 
production  capacity  are  expected  as  a 
result  of  these  pretreatment  standards. 

EPA  is  proposing  that  the  deadline  for 
compliance  with  PSES  in  this  regulation 
be  three  years  after  promulgation.  EPA 
believes  this  time  for  compliance  is 
reasonable  because  most  of  the  plants 
d(i  not  now  have  all  of  the  required 
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L'mJipiieni  in-pld(«  and  this  ainuuni  oi 
time  generally  will  be  needed  fur  p:o;/.'; 
rngineering.  inst.illdtion  and  slart-up  of 
ihe  Iredtment  facilities.  The  Agency 
invites  comments  with  supporting 
documentation  dnd  rationdle  on  the 
need  for  this  or  any  shorter  co.^lpllance 
time. 

CddiJifum  Subratp^iory  PSES  Sfhction 

EPA  has  selected  the  equivalent  of 
B.AT  option  1  for  reasons  discussed 
mder  BAT.  In  addition,  the  equivalent 
of  BAT  option  4  (zero  discharge  of 
nollutaats)  was  rejected  because 
potential  product  line  closures  were 
projected  in  the  Economic  Impact 
•Analysis. 

As  discussed  with  respect  to  B.\l 
however.  EPA  is  continuing  to  give 
seiious  consideration  to  promulgating  an 
option  other  than  option  1  as  a  final 
rpoijldtion.  In  particular,  the  Agency  is 
continuing  to  evaluate  the  requirements 
of  filtration.  Section  VTI  of  the 
Development  Document  contains  a 
uiscu.ssion  and  tables  conceining  the 
effluent  concentrations  that  can  he 
achieved  using  LS&F.  Section  !I  of  the 
Development  Document  contains 
effluent  standard  tables  based  on  LSaF 
technology. 

Pollutant  removals  and  costs  of  the 
PSF.S  options  are  summarized  below. 
Removals  and  corrrpliance  costs  are 
ihove  r-.jrrent  estimates  of  discharge 
and  treatment  in  place 


Tcnws  ipoucKis  ow  »<sari 


PSES-0  27  13if59,8'3) 
PSES-1  2^325(60241) 
=SE5-2  27.34CX6Q.275) 
"SE>  3  2?  536(60  3111 
^SES-4  2-3«ji.fW3?21 


Lead  Subculegory  PSES  Selection 

HP.A  has  selected  the  equivalent  of 
B.\T  option  1  for  PSES  for  reasons 
discussed  under  BAT.  .As  discussed  with 
respect  to  BAT  however.  EPA  is 
continuing  to  give  serious  consideration 
io  promulgating  an  option  other  'han 
option  1  Hs  a  final  regulation.  In 
particular,  the  Agency  is  continuing  to 
evaluate  the  requirements  of  fitiration 
Section  Vil  of  the  Development 
DocumeiTt  contains  a  discussion  and 
tables  concerning  the  effluent 
concentrations  that  can  be  achieved 
using  LS&F.  Section  II  of  the 
De^'elopment  Document  contains 
effluent  standard  tables  based  on  LS&F 
technology. 

Pollutant  removals  and  rxwts  (jf  the 


i'SiiS  option-^  summarized  !)eiu.v. 
Removals  and  compliance  costs  are 


.(hove  current  estimates  of  di.scbaroe 
.iiid  treatment  in-place. 
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PSES-0  21*30(47  024) 
PSES-1  24,522(54.061) 
PSeS-2  24.748(54.560). 
PSES-3  25.019(55.157).. 
PSES-4  25.092(55.319).. 


EPA  also  will  consider  establishing 
PSES  for  the  final  rule  based  on 
technologies  that  may  impose  lower 
costs  than  the  proposed  op'ion.  if  it 
appears  that  the  proposed  option  1  yn  too 
high.  The  Agency  is  also  soliciting 
comment  and  supporting  r-r)st  and 
economic  data  for  any 
recommendations. 

LficJanche  Subcategory  PSES  Splaction 

EPA  has  selected  the  use  of  in-process 
controls  or  treatm.ent  and  recycle  to 
achieve  zero  dischai^e  of  toxic 
pollutants  as  the  basis  for  proposed 
PSES.  No  other  options  are  proposed 
because  zero  discharge  is  common 
practice  within  this  subcategory.  Twelve 
ttf  the  19  plants  active  in  this 
subcategory  already  achieve  zero 
discharge  by  practicing  water 
conservation,  recycle,  and  using  dry 
manufacturing  processes.  Wastewater 
discharge  is  reduced  by  ^~  million  l/yr 
[5  million  gal/yr),  and  1.504  l«g/yr  (X.nf) 
Ib/yr)  of  toxic  pollutants  (estimated 
current  basis)  are  removed.  In  addition 
12.271  kg/yr  (27,053  Ib/yr)  of  other 
pollutants  are  removed.  Compliance 
costs  above  estimated  current  treatment 
in-place  are  $61,000  for  capital  and 
S38,000  for  annual. 

Magnesium  Subcategory  PSES  Selection 

Option  0.  PSES  option  0  uses 
chromium  reduction  and  hydro,\;,Je 
precipitation  and  settling  for  heat  paper 
production:  permanganate  oxidation  as 
intitial  treatment  for  silver  chloride 
cathode  production  followed  bv 
chemical  precipitation  and  settling:  and 
chemical  precipitation  and  settling  for 
cell  testing,  floor  and  e()uipm(ml  wash 
and  air  scrubber  proc;ess  wastewaters. 

Option  1.  PSES  option  1  is  the  same  as 
option  0  except  a  polishing  filter  to 
improve  the  removal  of  suspended 
solids  and  metals  is  added  on  to  the 
heat  paper  production  system 

Option  2.  PSES  option  2  includes  a 
settling  and  holding  tank  for  heat  paper 
production  which  allows  for  recj  cie  and 
reuse  of  process  .solids  and 
wastewaters.  Also  a  polishing  filler  to 
improve  the  removal  of  suspended 
solids  and  metals  is  added  on  to  the 
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silver  cathode,  cell  testing  and  floor  and 
equipment  process  wastewaters.  Air 
scrubber  wastewater  treatment  is  the 
s.ime  as  option  0. 

Option  3.  PSES  option  3  is  the  same  as 
option  2  for  heat  paper  production. 
Permanganate  oxidation  is  replaced  by 
carbon  adsorption  for  silver  chloride 
production,  but  otherwise  the  treatment 
is  identical  to  option  2  for  silver  chloride 
cathode,  cell  testing  and  floor  and 
eijuipment  process  wastewaters.  A 
polishing  filter  is  added  an  to  air 
scrubber  process  wastewater  system. 

The  effluent  reduction  benefits  of  the 
PSES  options  were  evaluated  in  making 
a  selection  of  PSES.  This  evaluation 
resulted  in  the  selection  of  an 
alternative  option  which  is  a 
combination  of  option  0  and  2.  EPA  has 
selected  recycle  and  reuse  of  heat  papt^r 
production  solids  and  wastewaters 
(option  2).  pretreatment  with 
permanganate  oxidation  for  silver 
chloride  cathode  wastewaters  (option  U) 
and  lime  and  settle  end-of-pipe 
treatment  for  other  wastewaters  (option 
o)  HS  the  basis  for  proposed  PSES.  This 
alternative  option  was  selected  because 
It  prov  idcs  protection  of  the 
environment  consistent  with  process 
treatment  effectiveness,  and  the 
recycling  of  process  materials  closed 
loop  in  heat  paper  production  results  in 
a  cost  savings.  Pollutant  removals 
(above  estimated  current)  of  ihe 
selected  PSES  is  the  removal  of  97  kg/yr 
(214  Ib/yr]  of  toxic  pollutants  and  1018 
kg/yr  (2244  Ib/yr)  of  other  pollutants. 
Compliance  costs  above  treatment  in- 
place  is  528,000  capital  and  $12,000 
annual.  No  plant  closures  are  projected. 

Zinc  Subcategory  PSES  Splertion 

EPA  has  selected  the  equivalent  of 
BAT  option  1  for  PSES  for  reasons 
discussed  under  BAT.  No  economic 
impacts  are  projected  for  any  PSES 
option.  As  discussed  with  respect  to 
BAT  however,  EPA  is  continuing  to  give 
serious  consideration  to  promulgating  an 
option  other  than  option  1  as  a  final 
regulation.  In  particular,  the  Agency  is 
continuing  to  evaluate  requirements  of 
filtration  Section  VII  of  the 
Development  Document  contains  a 
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discussion  and  tables  concerning  the 
(iftTuent  concentrations  that  can  be 
.ichieved  using  LS&F.  Section  II  of  the 
Development  Document  (.ontains 
I'liluent  standards  tal)ies  l)HS(ni  on  l.SSF 
i>'(hno!ogy. 

I'ollutant  removals  and  costs  of  the 
i*SES  options  are  summarized  below. 
i^.'movals  and  compliance  costs  are 
•  '')Ove  current  estimates  nf  tiischarge 
.'p.ii  treatment  in  place. 


Pollutant  fefnc/ai  (kilograms  pp'  .?a')         Costs  iSoHa'-s  n 

^  tfioosandi 

Toirics  (pounds  pw  I    Other  (poinds 
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.\n.  Pretreatment  Standards  for  \i;vv 
Sources  (PSNS) 

Section  307(c)  of  the  .Act  requires  KP.A 
to  promulgate  pretreatment  standards 
tor  new  sources  (PSNS)  at  the  same  time 
that  it  promulgates  NSPS.  New  tndirect 
■  iischargers  will  produce  wastes  having 
t'le  same  pass-through  problems  th.it 
•Msting  dischargers  have.  New  iniJirect 
dischargers,  like  new  direct  dischargers, 
have  the  opportunity  to  incorporate  the 
best  available  demonstrated 
ti'chnologies  including  process  i:han>;es. 
in-plant  controls,  and  end-of-pipe 
trt!atment  technologies,  and  to  use  plant 
site  selection  to  ensure  adequali' 
'eatment  system  installation. 
The  PSNS  treatment  options 
I   I'nsidered  are  identical  to  the  .\SPS 
I  ptions.  As  in  the  case  of  existing 
.■-ources,  the  pollutants  considered  for 
ri"^iilation  under  PSNS  pass  thronah 
IH)  rw.  For  PSNS  the  Agency  is 
;)r()posing  the  same  treatment  optior.s  as 
for  \SPS.  The  selected  options  will  no! 
'■'■eate  barriers  to  entry,  as  is  discussed 
li!  the  Economic  Impact  Analysis. 
The  Agency  recognizes  thai  the 
selected  PSNS  may  impose  high  costs 
aiij  that  there  may  be  other 
technologies  that  will  achieve  nearly 
equivalent  pollutant  removals  at  lower 
costs.  The  Agency  will  consider,  and 
invites  comments  on,  alternate 
technologies  that  may  achieve 
substantial  removals  of  pollutants  at  a 
lower  cost. 

The  masB  standards  set  forth  as  PSNS 
are  presented  here  as  the  only  method  of 
designating  pretreatment  standards. 
Regulation  on  the  basis  of  concentration 
is  not  adequate  because  concentration- 
based  standards  do  not  restrict  the  total 
quantity  of  pollutants  discharged.  Flow 


letfuclion  is  a  significant  part  of  the 
model  technology  for  pretreatment 
because  it  reduces  the  amount  of  toxic 
pollutants  introduced  into  a  POTW 
Therefore,  the  Agency  is  not  pn.iposiny 
I :oncentrat ion-based  pretrea'nient 
standards, 

.XIII.  Best  Conventional  Technolo;4\ 
(BCT)  Effluent  Limitations 

The  19~7  amendments  added  Section 
i()lfh)(2)[Ei  to  the  Act.  establishing 
best  conventional  pollutant  control 
technology"  (BCT)  for  discharges  of 
conventional  pollutants  from  existing 
industrial  point  sources.  Conventional 
pollutants  are  those  defined  in  Section 
,3(W(a)(4) — biological  oxygen  demanding 
pollutants  (BODf,),  total  suspended 
solids  (TSSJ.  fecal  colifjrm.  and  pH— 
and  any  additional  pollutants  defined  by 
the  Administrator  as  "conventional."  On 
luly  30. 1979.  EPA  added  oil  and  grease 
lo  the  conventional  pollutant  list  (44  FR 
44."i01 1, 

BCT  is  not  an  additional  limitation  but 

replaces  B.A T  for  the  control  of 
conventional  pollutants.  In  addition  to 
other  factors  specified  in  section 
'i04(hl(41(B),  the  .Act  requires  that  BCT 
limitations  be  assessed  in  light  of  a  two 
part  "cost-reasonableness"  test,  (see 
Americui,  Paper  Institute  v.  EPA.  660 
F.2d  954  4th  Cir.  1981.)  The  first  lest 
compares  the  ctjst  for  private  industry  to 
reduce  its  conventional  pollutants  with 
the  costs  to  POTW  for  similar  levels  of 
r  'duction  in  their  discharge  of  these 
pollutants.  The  second  test  examines  the 
cost-effectiveness  of  additional 
industrial  treatment  beyond  BFF.  EPA 
must  find  that  limitations  are 
"reasonable"  under  both  tests  before 
establishing  them  as  BCT.  In  no  case 
may  BCT  be  less  stringent  than  BPT. 
EP.A  published  its  methodology  for 
carrying  out  the  BCT  analysis  on  August 
29,  1979  (44  FR  50732)  In  the  case 
mentioned  above,  the  Court  of  .Appeals 
ordered  EPA  to  correct  data  errors 
underlying  EPA's  calculation  of  the  first 
test,  and  to  apply  the  second  cost  test. 
(EPA  had  argued  that  a  second  cost  test 
was  not  required.) 

For  the  battery  manufacturing 
category,  EP.A  has  determined  that  the 
BAT  technology  sequence  (lime  and 
settle  following  in-process  flow 
reduction)  is  capable  of  removing 
significant  amounts  of  conventional 
pollutants.  However.  EPA  has  not  yet 
promulgated  a  revised  BCT  methotdology 
m  response  to  the  American  Paper 
Institute  V.  EPA  decision  mentioned 
earlier.  Thus,  EPA  is  deferring  a  decision 
on  appropriate  BCT  limitations. 


\TV.  Regulated  pt)lliilanls 

The  basis  upon  which  tlie  conlriilied 
pollutants  were  selected,  as  well  as  the 
general  nature  and  environmental 
effects  of  these  pollutants,  are  set  out  in 
Sections  V.  VI,  IX  and  .X  and  XII  of  the 
Development  Document  Some  of  these 
pollutants  are  designated  (oxic  under 
.Section  307(a)  of  the  Act.  The  Agenrry 
has  deleted  the  following  three 
pollutants  from  the  toxic  poihilant  list: 
dichlorodifluroromefhane.  January  8, 
1981,  (44  FR226G); 

Irichlorofluoromethane.  January  8. 1981, 
146  FR  22(36):  and  bis-(chloromethy!) 
ether.  February  4  l^iHl   (46  FR  10723). 

A.  BPT 

The  pollutants  and  pollutant 
properties  regulated  by  the  BPT 
limitations  are  cadmium,  chromium, 
cobalt,  copper,  cyanide,  iron,  lead, 
manganese,  mercury,  nickel,  silver,  zinc. 
TSS.  oil  and  grease,  and  pH.  Not  all  of 
these  pollutants  are  controlled  in  all 
subcategories;  regulation  is  established 
only  where  subcategories  will  be 
regulated  and  the  pollutant  appears  in 
significant  amounts  in  the  raw  waste. 
The  discharge  is  controlled  by  maximum 
daily  and  monthly  average  mass  efTluent 
limitations  stated  in  milligrams  (mg)  of 
each  pollutant  per  kilogram  [kg]  of 
production  normalizing  parameter  per 
process, 

B.  BAT  and  NSPS 

rhe  pollutants  specifically  limited  by 
BAT  and  NSPS  are  cadmium,  chromium, 
cobalt,  copper,  cyanide,  iron.  lead, 
manganese,  mercury,  nickel,  silver,  and 
zinc.  In  addition  NSPS  controls  COD. 
TSS.  oil  and  grease,  and  pH.  Not  all  of 
these  pollutants  are  controlled  in  each 
of  the  subcategories:  regulation  is 
established  only  where  the  pollutant 
appears  in  significant  amcuntsin  the 
raw  waste.  For  new  sources  in  the 
lithium  and  magnesium  subcategories. 
EPA  is  proposing  a  TSS  limitation  to 
control  asbestos.  The  analytical  mi  ihod 
used  for  screening  analysis  to  determine 
the  concentration  of  asbestos  is  not  an 
approved  EPA  method  and  though  the 
method  is  the  most  viable  one  available, 
there  are  serious  concerns  as  to  its 
precision  and  accuracy.  Accordingly, 
asbestos  (ch.rysotile)  will  be  controlled 
at  NSPS  by  the  limitations  on  TSS. 
Compliance  with  the  TSS  limitation  will 
assure  removal  of  suspended  solids 
which  will  include  the  removal  of 
asbestos  fibers.  The  use  of  TSS  as  an 
indicator  for  asbestos  removal  has  been 
demonstrated  in  the  Development 
Donunent  supporting  the  Ore  Mining 
and  Dressing  Point  Source  Category  (4;) 
CFR  434), 
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Discharge  is  controlled  by  maximum 
daily  and  monthly  average  mass  effluent 
limitations  stated  in  mg  of  each 
pollutant  per  kg  of  production 
normalizing  parameter  per  process. 

C  PSES  and  PSNS 

The  pollutants  regulated  at  PSES  and 
PSNS  are  the  same  as  those  limited  by 
B.AT  and  NSPS,  respectively,  except  that 
iron.  TSS,  oil  and  grease,  COD,  and  pH 
are  not  limited  in  pretreatment.  POTW 
may  use  iron  as  a  coagulant  in  the 
treatment  process  and  are  specifically 
designed  to  treat  the  conventional 
pollutants,  including  oxygen  demand. 
Not  all  of  the  pollutants  are  controlled  in 
all  subcategories;  regulation  is 
established  only  where  subcategories 
will  be  regulated  and  the  pollutant 
appears  in  a  significant  concentration  in 
the  raw  waste. 

Appendix  B  to  this  notice  contains  a 
tabulation  for  each  subcategory  of  the 
toxic  pollutants  that  are  limited  by  this 
regulation. 

XV.  Pollutants  aod  Subcategories  Not 
Regulated 

The  Settlement  Agreement  contains 
provisions  authorizing  the  exclusion 
from  regulation,  in  certain  instances,  of 
toxic  pollutants  and  industry 
subcategories. 

Paragraph  8(a)(iii)  of  the  Revised 
Settlement  Agreement  allows  the 
Administrator  to  exclude  from 
regulation  specific  pollutants  not 
detectable  by  Section  304(h)  analyticdl 
methods  or  other  state-of-the-art 
methods.  The  toxic  pollutants  not 
detected  and  therefore,  excluded  from 
regulation  are  listed  for  each 
subcategory  in  Appendix  C  to  this 
notice. 

Paragraph  8(a)(iii)  of  the  Revised 
Settlement  Agreement  allows  the 
Administrator  to  exclude  from 
regulation  toxic  pollutants  detected  in 
amounts  too  small  to  be  effectively 
reduced  by  technologies  known  to  the 
Administrator,  Appendix  D  to  this 
notice  lists  the  toxic  pollutants  in  each 
subcategory  that  were  detected  in  the 
effluent  in  amounts  that  are  at  or  below 
the  nominal  limit  of  analytical 
quantification  which  are  too  small  to  be 
effectively  reduced  by  technologies  and 
that  are  therefore  excluded  from 
regulation. 

Paragraph  8(a)(iii)  also  allows  the 
Administrator  to  exclude  from 
regulation  toxic  pollutants  that  are 
detectable  from  only  a  small  number  of 
sources  within  the  subcategories  and 
are  uniquely  related  to  those  sources. 
Appendix  E  to  this  notice  lists  for  each 
subcategory  the  toxic  pollutants  which 
were  detected  in  the  effluents  of  onlv 


one  plant  and  are  uniquely  related  to 
only  thai  plant,  and  are  not  related  to 
the  manufacturing  processes  under 
study. 

Paragraph  8(a)(jii)  also  allows  the 
Administrator  to  exclude  from 
regulation  toxic  pollutants  present  in 
amounts  too  small  to  be  effectively 
reduced  by  technologies  considered 
applicable  to  the  category.  Appendix  F 
lists  those  toxic  pollutants  which  are  not 
treatable  using  technologies  considered 
applicable  to  the  category. 

Paragraph  8(a)(iii)  also  allows  the 
Administrator  to  exclude  from 
regulation  specific  pollutants  which  will 
be  effectively  controlled  by  the 
technologies  upon  which  are  based 
other  effluent  limitations  and  guidelines, 
standards  of  performance  or 
pretreatment  standards.  The  toxic 
pollutants  considered  for  regulation,  but 
excluded  from  control  because  adequate 
protection  is  now  provided  by  this 
regulation  through  the  control  of  other 
pollutants,  a-e  listed  for  each 
subcategory  in  Appendix  G  of  this 
notice. 

Paragraph  8(a)(iv)  and  8(b)(ii)  of  the 
Revised  Settlement  Agreement  allow  the 
Administrator  to  exclude  from 
regulation  subcategories  for  which  the 
amount  and  the  toxicity  of  pollutants  in 
the  discharge  does  not  justify 
developing  national  regulations.  Some 
subcategories  of  the  battery 
manufacturing  industry  meet  this 
provision  and  are  excluded  from  some 
parts  of  this  regulation.  These 
subcategories  are  listed  in  Appendix  G 
to  this  notice.  The  nuclear  subcategory 
is  excluded  from  all  regulation  since 
there  are  no  currently  operating  plants 
and  plans  are  not  being  made  to  resume 
production.  For  BPT  and  BAT,  four 
subcategories  are  excluded.  Currently 
there  are  no  direct  dischargers  in  the 
calcium  Leclanche.  or  magnesium 
siibcategoiies.  The  amount  and  toxicity 
of  direct  pollutant  dischagres  (less  than 
100  Ib/yr  of  toxic  pollutants)  in  the 
lithium  subcategory  does  not  justify 
developing  national  regulations.  For 
PSES,  two  subcategories  are  excluded. 
Currently  the  amount  and  toxicity  of 
pollutants  discharged  (less  than  Ib./yr  of 
toxic  pollutants)  in  the  calcium  and 
lithium  subcategories  do  not  justify 
developing  national  regulations. 

XVI.  Cost  and  Economic  Impact 

Executive  Order  12291  requires  EPA 
and  other  agencies  to  perform  regulatory 
impact  analyses  of  major  regulations. 
Major  rules  impose  an  annual  cost  to  the 
economy  of  Si 00  million  or  more  or  meet 
other  economic  impact  criteria.  The 
proposed  regulation  for  battery 
manufacturing  is  not  a  major  rule  and 


therefore  does  not  require  a  formal 
regulatory  impact  analysis.  This 
proposed  rulemaking  satisfies  the 
requirement  of  the  Executive  Order  for  a 
non-major  rule.  The  Agency's  regulatory 
strategy  considered  both  the  cost  and 
the  economic  impacts  of  the  proposed 
rulemaking. 

The  economic  impact  assessment  is 
presented  in  Economic  Impact  Analysis 
of  Proposed  Effluent  Standards  and 
Limitations  for  the  Battery 
Manufacturing  Industry.  EPA  440/2- 
082-002.  This  report  details  the 
investment  and  annual  costs  for  the 
industry  as  a  whole  and  for  typical 
plants  covered  by  the  proposed 
regulation.  Compliance  costs  are  based 
on  engineering  estimates  of  capital 
requirements  for  the  effluent  control 
systems  described  earlier  in  this 
preamble.  Cost  estimates  for  hazardous 
waste  disposal  are  also  included  in  the 
analysis.  The  report  assesses  the  impact 
of  effluent  control  costs  in  terms  of  price 
changes,  production  changes,  plant 
closures,  employment  effects,  and 
balance  of  trade  effects.  These  impacts 
are  discussed  in  the  report  for  each  of 
the  regulatory  option.  Many  of  the  data 
used  in  the  Economic  Impact  Analysis 
report  are  primarily  from  1977,  with 
some  of  the  data  updated  where 
possible.  The  Agency  plans  to  further 
update  much  of  the  industry  background 
data  before  promulgation. 

EPA  has  identified  258  facilities  that 
produce  the  types  of  batteries  covered 
by  this  regulation.  Total  investment  for 
BAT  and  PSES  is  estimated  to  be  $24.8 
million,  with  annual  costs  of  $6.4 
million.  Including  depreciation  and 
interest.  These  costs  are  expressed  in 
1982  dollars  and  are  based  on  the 
determination  that  plants  will  move 
from  existing  treatment  to  either  BAT  or 
PSES.  No  significant  economic  impacts 
(e.g.,  plant  closures  or  unemployment) 
are  projected  as  a  result  of  compliance 
costs  for  this  regulation.  Maximum  price 
increases  if  all  costs  were  passed  on  to 
consumers  are  small,  ranging  from  0.04 
to  0.3  percent.  Balance  of  trade  effects 
are  insignificant. 

In  order  to  measure  the  potential 
economic  impacts,  the  industry  was 
subcategorized  by  the  type  of  battery 
product,  described  by  a  cathode-anode 
pair.  The  analytical  approach  included  a 
screening  analysis  to  identify  plants 
with  potentially  significant  impacts, 
followed  by  financial  analysis  of 
individual  plants.  The  plant-by-plant 
analysis  focuses  on  profitability  and 
capital  requirements.  Both 
characteristics  are  examined  through 
standard  fmancial  analysis  techniques. 
Plant  closure  determinations  are  based 
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primarily  on  measures  of  financial 
performance  such  as  return  on  assets, 
internal  rate  of  return,  and  compliaiTce 
investment  cost. 

In  addition,  EPA  has  conducted  an 
analysis  of  the  incremental  removal  cost 
per  pound  equivalent  for  each  of  the 
proposed  technology  based  options.  A 
pound  equivalent  is  calculated  by 
multiplying  the  number  of  pounds  of 
pollutant  discharged  by  a  weighting 
factor  for  that  pollutant.  The  weightin.o 
factor  is  equal  to  the  water  quality 
criterion  for  a  standard  pollutant 
(copper),  divided  by  the  water  quality 
criterion  for  the  polhitant  being 
evaluated.  The  use  of  "pound 
equivalent"  gives  relatively  more  weight 
to  removal  of  more  toxic  pollutants. 
Thus  tor  a  given  expenditure,  the  cost 
per  pound  equivalent  removed  would  be 
lower  when  a  highly  toxic  pollutant  is 
removed  tlian  if  a  less  toxic  pollutant  is 
removed.  This  analysis  entitled  "Cost 
effectiveness  Analysis"  is  included  in 
the  record  of  this  rulemaking.  EPA 
invites  comments  on  the  methodology 
used  in  this  analysis. 

BPT.  BPT  regulations  are  proposed  for 
direct  dischargers  in  three  technical 
subcategories:  zinc,  cadmium,  and  lead. 
These  regulations  will  affect  23 
facilities.  Investment  costs  for  BFF  are 
S0.9  million;  total  annual  costs  aie  SO. 4 
million.  There  are  no  significant 
economic  impacts  projected  as  a  result 
of  BPT. 

B.\  T 

BAT  regulations  are  proposed  for 
liirnct  dischargers  in  the  same  three 
subcategories.  To  comply  directly  with 
BAT  twenty-three  facilities  will  incur 
investment  costs  of  S2.8  million  and 
annual  costs  of  S0.8  million.  These 
regulations,  as  proposed,  do  not  result  in 
significant  economic  impacts. 

PSES 

Pretreatmont  standards  are  proposed 
for  indirect  dischargers  in  five  technical 
subcategories:  Leclanche,  zinc, 
cadmium,  magnesium,  and  lead. 
Investment  costs  for  131  facilities  are 
$25.0  million:  total  annualized  costs  are 
S6.2  million.  There  are  no  plant  closures 
projected  as  a  result  of  PSES. 

NSPS  and  PSNS 

Battery  manufacturing  appears  to  be 
growing  at  a  rate  slightly  greater  than 
that  of  the  GNP.  The  industry  is 
experiencing  technological  advances 
and  appears  to  be  following  a  long-term 
trend  towards  fewer  and  larger  plants. 
Regulations  for  new  sources  are  not 
expected  to  significantly  discourage 
entry  into  the  industry  or  result  in  any 


differential  economic:  impacts  to  new 
plants. 

R'\gi.!a!u!y  Flexibility  Anafysis 

Pub.  L.  96-354  requires  EPA  to  prepare 
an  Initial  Regulatory  Flexibility  Andlysis 
for  all  proposed  regulations  that  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  anal\  ;>is 
may  be  conducted  in  conjuction  \vi!h  or 
as  part  of  other  Agency  analyses.  A 
small  business  analysis  for  this  industry' 
is  included  in  the  economic  impact 
analysis. 

Value  of  production  is  the  primary 
V  ariable  used  to  distinguish  firm  size. 
The  smallest  size  category  includes  63 
facilities  (24  percent  of  the  total]  with 
annual  revenues  of  less  than  Si  million 
each.  The  Agency  invites  comment  en 
this  size  definition.  Annual  BAT  and 
I'SES  compliance  costs  ^or  these  small 
plants  are  SlTO  thousand,  and 
investment  costs  are  $482  tho  jsand.  The 
economic  analysis  details  the  impacts 
associated  with  this  proposed  rjle  and 
with  the  other  regulatory  opliuns  the 
Agency  considered.  For  this  proposed 
rulem.aking,  there  are  no  significant 
impacts  on  small  firms;  therefore,  a 
formal  Regulatory  Flexiliiliiy  Analysis  is 
not  required. 

XVII.  Non-Water  Quality  Aspects  ol 
Pollution  Control 

The  elimination  or  reductmn  of  one 
torm  of  pr)!lution  may  aggravate  other 
environmental  problems.  Therefore. 
Sections  304(b)  and  306  of  the  Act 
require  EP.A  to  consider  the  non-water 
quality  environmental  impacts 
(including  energy  requirements)  of 
certain  re;:!ulations.  In  compliance  with 
these  provisions,  EP.-\  has  considered 
the  effect  of  this  regulation  on  air 
pollution,  solid  waste  ceneralion.  and 
energy  consumption.  This  proposal  was 
circulated  to  and  reviewed  by  EPA 
personnel  responsible  for  non-water 
quality  environmental  programs.  While 
it  is  always  difficult  to  balance  pollution 
problems  against  each  other  and  against 
energy  utilization,  .KP.A,  is  proposing 
regulations  that  it  believes  best  serve 
ofien  competing  national  goals. 

The  following  are  the  non-water 
quality  environmental  impacts 
associated  with  the  proposed  reaulaions 
and  are  discussed  in  Section  VUI  of  the 
De\elopment  Document: 

A.  Air  Pollution 

Imposition  of  BPT,  BAT.  NSPS.  PSES, 
and  PSNS  will  not  create  any 
substantial  air  pollution  problems. 

B.  Solid  Waste 

EPA  estimates  that  battery 
manufacturing  plants  generate  a  total  of 


18.960  kkg  of  solid  waste  ptr  >ea;  from 
inanufdcturing  process  operations,  and 
an  indftt'rminate  amount  oi  solid  waste 
from  wa.stewater  treatment.  Wastewater 
treatment  sludges  contain  toxic  meials 
inrindinu  ratimium,  chromium,  copper. 
l.^^d.  mercury,  nickel,  silver,  and  zinc. 

KFA  estimates  that  the  proposed  BPF 
hmitations  will  cantnbuie  an  addittona! 
9,176  kkg  per  year  of  soiio  wastes 
Pioposed  B.AT  axvi  PSE.S  will  contribute 
approxi.mateiy  54,280  kkg  per  year. 
These  sludges  will  necnssaniy  contain 
additional  quantities  (and 
concentrations)  of  toxic  metal 
pollutants. 

Slime  solid  wastes,  mcliiding  some 
wastewater  treatment  sludges,  may  be 
hazardous  under  the  regulations 
implementing;  subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act 
(RC.RAl.  Under  those  regulations. 
generators  of  these  wasies  niest  test  the 
wastes  to  determine  whether  they  meet 
any  of  the  characteristics  of  hazardous 
waste  (see  40  CFR  §  2G2.11.  45  PR  33142- 
331143  (.May  19.  19801)  Trie  Agency  may 
also  list  these  sludges  as  hazardous 
(toxic  and  reactive)  pursuant  to  40  CFR 
261.11  (45  FR  33121  (May  19.  VMO\ 

Wastes  identified  as  hazardous  come 
within  the  scope  of  RCR.'\s  "cradle  to 
grave"  hazardous  waste  management 
program,  requiring  regulation  from  the 
point  of  generation  to  point  of  final 
disposition.  EPA's  generator  standards 
would  require  generators  of  battery 
manufacturing  wastes  to  meet 
containerization.  labeling, 
recordkeeping,  and  reporting 
requirements:  if  they  dispose  of  wastes 
off-site,  battery  manufacturers  would 
have  to  prepare  a  manifesto  that  tracks 
the  movement  of  the  wastes  from  the 
generators  premises  to  a  permitted  off- 
site  treatment,  storage,  or  disposal 
facility.  (See  45  FR  33143,  May  19. 1980  ) 
The  transporter  regulations  require 
transporters  of  batterv'  manufacturing 
wastes  to  comply  with  the  manifest 
system  to  assure  that  the  wasies  are 
delivered  to  a  permitted  facilitv  (See 
45  FR  33151-33152  (May  19. 1980). 
Finally.  RCRA  regulations  establish 
standards  for  hazardous  waste 
treatment,  storage  and  disposal  facilities 
allowed  to  receive  such  wastes. 

Even  if  these  wastes  are  not  identified 
as  hazardous,  they  still  are  subject  to 
disposal  in  compliance  with  the  subtitle 
D  landfill  standards,  implamenting 
S4004  of  RCRA.  [See  44  FR  53438, 
September  13,  1979,) 

The  economic  impac'  assessment 
used  preliminary  estimates  (S2a7.00(J 
1978  dollars)  of  cc^ts  associated  with 
compliance  of  RCRA  regulations.  Tins 
assessment,  which  considered  buth 


manufacturing  process  solid  wastes  and 
wastewater  treatment  sludges,  indicated 
that  the  costs  do  not  result  in  any 
additional  economic  impacts.  A  more 
recent  and  detailed  analysis  of  solid 
wastes  generated  by  battery 
manufacturers  indicates  that  annua! 
costs  for  compliance  with  RCRA 
(S140.000, 1978  dollars)  are  less  than 
those  used  in  the  economic  assessment 

For  the  total  category,  solid  wastes 
weretosted  as  being  subject  to  the  full 
RCRA  requirements  for  hazardous 
wastes  in  the  detailed  analysis  if  the 
wastes  had  hazardous  characteristics  as 
defined  under  Subtitle  C  of  RCRA  and  if 
the  total  amounts  of  hazardous  waste 
generated  at  a  manufacturing  site 
exceeded  1,000  kg  (2,200  lb)  per  month. 
Costs  were  separated  for  hazardous 
wastewater  treatment  sludges  and 
manufacturing  process  wastes  (spent 
concentrated  solutions,  reject  batteries, 
and  raw  material  trimmings).  The 
analysis  concluded  that  only  seven 
plants  in  the  category  would  incur  costs 
from  wastewater  treatment  sludges.  The 
total  category  annual  cost  for  RCRA 
disposal  of  hazardous  wastewater 
treatment  sludges  generated  as  a  result 
of  this  regulation  for  existing  plants  is 
estimated  at  $34,000 1978  dollars.  No 
impact  on  the  category  is  anticipated 
from  handling  hazardous  wastewater 
treatment  sludges.  Costs  for  new 
sources  are  expected  to  be  similar  or 
less  than  the  costs  for  existing  plants 
because  of  the  alternatives  available  for 
a  new  plant. 

C.  Energy  Requirements 

The  battery  industry  in  1977  used 
about  1.16  biUion  kilowatt  hours  of 
energy.  This  regulation  does  not 
significantly  affect  the  energy 
requirements  of  the  industry.  EPA 
estimates  that  the  achievement  of 
proposed  BPT  effluent  limitations  will 
result  in  a  net  increase  in  electrical 
energy  consumption  of  approximately 
0.24  million  kilowatt-hours  per  year. 
Proposed  BAT  limitations  are  projected 
to  add  another  0.17  million  kilowatt- 
hours  to  electrical  energy  consumption. 

The  Agency  estimates  that  proposed 
PSES  will  result  in  a  net  increase  in 
electrical  energy  consumption  of 
approximately  0.91  million  kilowatt- 
hours  per  year. 

The  energy  requirements  for  NSPS 
and  PSNS  are  estimated  to  be  similar  to 
energy  requirements  for  BAT.  More 
accurate  estimates  are  difficult  to  make 
because  projections  for  new  plant 
construction  are  variable. 

XVIII.  Best  Management  Practices 

Section  304(e)  of  the  Clean  Water  Act 
authorizes  the  Administrator  to 


prescribe  "best  management  practices" 
(BMP),  described  under  Authority  and 
Background.  EPA  is  not  now  considering 
promulgating  BMP  specific  to  the  battery 
manufacturing  category. 

XIX.  Upset  And  Bypass  Provisions 

An  issue  of  recurrent  concern  has 
been  whether  industry  guidelines  should 
include  provisions  authorizing 
noncompliance  with  effluent  limitations 
during  periods  of  "upset"  or  "bypass." 
An  upset,  sometimes  called  an 
"excursion."  is  unintentional 
noncompliance  occurring  for  reasons 
beyond  the  reasonable  control  of  the 
permittee.  It  has  been  argued  that  an 
upset  provision  in  EPA's  effluent 
limitations  guidelines  is  necessary 
because  such  upsets  will  inevitably 
occur  due  to  limitations  in  even  properly 
operated  control  equipment.  Because 
technology-based  limitations  are  to 
require  only  what  technology  can 
achieve,  it  is  claimed  that  liability  for 
such  situations  is  improper.  When 
confronted  with  this  issue,  courts  have 
been  divided  on  the  question  of  whether 
an  explicit  upset  or  excursion  exemption 
is  necessary  or  whether  upset  or 
excursion  incidents  may  be  handled 
through  EPA's  exercise  of  enforcement 
discretion.  Compare  Marathon  Oil  Co.  v. 
EPA.  5&4  F.  2d  1253  (9th  Cir.  1977)  with 
Weyerhaeuser  v.  Costie.  supra  and  Corn 
Refiners  Association,  etal.  v.  Costie. 
No.  78-1069  (8th  Cir..  April  2, 1979).  See 
a! so  .American  Petroleum  Institute  v. 
El'.A.  540  F.2d  1023  (10th  Cir.  1976);  CPC 
International.  Inc.  v.  Train,  540  F.2d  1320 
(8th  Cir.  1976);  FMC  Corp.  v.  Train.  539 
F  2d  973  (4th  Cir.  1976). 

While  an  upset  is  an  unintentional 
episode  during  which  effluent  limits  are 
exceeded,  a  bypass  is  an  act  of 
intentional  noncompliance  during  which 
waste  treatment  facilities  are 
circumvented  in  emergency  situations. 
Bypass  provisions  have,  in  the  past, 
been  included  in  NPDES  permits. 

EPA  has  determined  that  both  upset 
and  bypass  provisions  should  be 
included  in  NPDES  permits,  and  has 
recently  promulgated  NPDES  regulations 
that  include  upset  and  bypass  permit 
provisions.  (See  40  CFR  122.60  and  45  FR 
33290,  May  19, 1980.)  The  upset 
provision  establishes  an  upset  as  an 
affirmative  defense  to  prosecution  for 
violation  of  technology-based  effluent 
limitations.  The  bypass  provision 
authorizes  bypassing  to  prevent  loss  of 
life,  personal  injury,  or  severe  property 
damage.  Permittees  in  battery 
manufacturing  will  be  entitled  to  the 
general  upset  and  bypass  provisions  in 
NPDES  permits.  Thus  these  proposed 
regulations  do  not  address  these  issues. 


XX.  Variances  and  Modifications 

Upon  the  promulgation  of  final    . 
regulations,  the  numerical  effluent 
limitations  for  the  appropriate 
subcategory  must  be  applied  in  all 
Federal  and  State  NPDES  permits 
thereafter  issued  to  battery 
manufacturing  direct  dischargers.  In 
addition,  on  promulgafion,  the 
pretreatment  limitations  are  directly 
applicable  to  indirect  dischargers. 

For  the  BPT  effluent  limitations,  the 
only  exception  to  the  binding  limitations 
is  EPA's  "fundamentally  different 
factors"  variance.  See  E.  I.  duPont  de 
Nemours  and  Co.  v.  Train.  430  U.S.  112 
(1977);  Weyerhaeuser  Co.  v.  Costie, 
supra:  EPA  v.  National  Crushed  Stone 
Association,  et  al  U.S.  (No.  79-770, 
decided  December  2, 1980).  This 
variance  recognizes  that  there  may  be 
factors  concerning  a  particular 
discharger  that  are  fundamentally 
different  from  the  factors  considered  in 
this  rulemaking.  This  variance  clause 
was  originally  set  forth  in  EPA's  1973- 
1976  industry  regulations.  It  now  will  be 
included  in  the  general  NPDES 
regulations  and  will  not  be  included  in 
the  battery  manufacturing  or  other 
specific  industry  regulations.  See  the 
NPDES  regulation.  40  CFR  125,  Subpart 
D,  44  FR  32854.  32893  (June  7, 1979)  and 
45  FR  33512  (May  19. 1980)  for  the  text 
and  explanation  of  the  "fundamentally 
different  factors"  variance. 

Dischargers  subject  to  the  BAT 
limitations  are  also  eligible  for  EPA's 
"fundamentally  different  factors" 
variance.  In  addition.  BAT  limitations 
for  nonconventional  pollutants  may  be 
modified  under  sections  30l'(c)  and  (g) 
of  the  Act.  Secfion  301(1)  precludes  the 
Administrator  from  modifying  BAT 
requirements  for  any  pollutants  which 
are  on  the  toxic  pollutant  list  under 
section  307(1)(1)  of  the  Act.  The 
economic  modification  section  (301(c)) 
gives  the  Administrator  authority  to 
modify  BAT  requirements  for 
nonconventional  pollutants  for 
dischargers  who  file  a  permit 
application  after  July  1. 1977,  upon  a 
showing  that  such  modified 
requirements  will  (1)  represent  the 
maximum  use  of  technology  within  the 
economic  capability  of  the  owner  or 
operator  and  (2)  result  in  reasonable 
further  progress  toward  the  elimination 
of  the  discharge  of  pollutants.  The 
environmental  modification  section  (301 
(g))  allows  the  Administrator,  with  the 
concurrence  of  the  State,  to  modify  BAT 
limitations  for  nonconventional 
pollutants  from  any  point  source  upon  a 
showing  by  the  owner  or  operator  of 
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such  point  source  satisfactory  to  the 
Administrator  that: 

(a)  Such  modified  requirements  will 
result  at  a  minimum  in  compliance  with 
BPT  limitations  or  any  more  stringent 
limitations  necessary  to  meet  water 
quality  standards;' 

(b)  Such  modified  requirements  will 
not  result  in  any  additional 
requirements  on  any  other  point  or 
nonpoint  source:  and 

(c)  Such  modification  will  not  interfere 
with  the  attainment  or  maintenance  of 
that  water  quality  which  shall  assure 
protection  of  public  water  supplies,  and 
the  protection  and  propagation  of  a 
balanced  population  of  shellfish,  fish. 
and  wildlife,  and  allow  recreational 
activities,  in  and  on  the  water  and  such 
modification  will  not  result  in  the 
discharge  of  pollutants  in  quanhtics 
which  may  reasonably  be  anticipated  to 
pose  an  unacceptable  risk  to  hi;;riun 
health  or  the  environment  because  of 
bioaccumulation,  persistency  in  the 
environment,  acute  toxicity,  chronic 
toxicity  (including  carcinogenicity,   • 
mutagenicity  or  tevatogenicity).  or 
synergistic  propensities. 

Section  301(j)(l)(B)  of  the  Act  requires 
that  application  for  njodifications  under 
section  301  (c)  or  [g)  must  be  filed  within 
270  days  after  the  prorr.ulqation  of  an 
applicable  effluent  guideline.  Initial 
applications  must  be  filed  with  the 
Regional  Administrator  and.  in  those 
States  that  participate  in  the  \PDES 
Program,  a  copy  m.ust  be  sent  to  the 
Director  of  the  State  program.  Initial 
applications  to  comply  with  301  (j)  must 
include  the  name  of  the  pc-mittee,  the 
permit  and  outfall  number,  the 
applicable  effluent  guideKne.  and 
whether  the  perm.ittee  is  applying  for  a 
301(c]  or  301(g)  modification  or  both. 
Applicants  interested  in  applying  for 
both  must  do  so  in  their  init;,!l 
application.  For  further  details,  sop  43 
FR  40859,  September  13.  19"8. 

The  nonconventional  pollutants 
limited  under  BAT  in  this  regulation  are 
cobalt,  iron,  and  manganese.  No 
regulation  establishing  criteria  for  301  fc) 
and  301(g)  determinations  have  been 
proposed  or  promulgated,  but  the 
Agency  recently  announced  in  the  April 
12, 1982,  Regulatory  Agenda  plans  to 
propose  such  regulations  by  December. 
1982  (47  FR  15720).  All  dischargers  who 
file  an  initial  application  within  270 
days  will  be  sent  a  copy  of  the 
Substantive  requirements  for  301(c)  and 
301(g)  determinations  once  they  are 
promulgated.  Modification 
determinations  will  be  considered  at  the 
time  the  NPDES  permit  is  being 
reissued, 

Pretreatment  standards  for  existing 
sources  are  subject  to  the 


"fundamentally  different  factors" 
variance  and  credits  for  pollutants 
removed  by  POTWs.  (see  40  CFR  403.7, 
403.13.)  Pretreatment  standards  for  new 
sources  are  subject  only  to  the  credits 
provision  in  40  CFR  403.7.  .New  source 
performance  standards  are  not  subject 
to  EPA's  "fundamentally  different 
factors"  variance  or  any  statutory  or 
regulatory  modifications.  (See  duPont  v 
Train,  supra.) 

XXI.  Relationship  To  NPDES  Permits 

The  BPT.  BAT,  and  NSPS  limitations 
in  this  regulation  will  be  applied  to 
individual  battery  manufacturing  plants 
through  NPDES  permits  issued  by  EPA 
or  approved  State  agencies  under 
section  402  of  the  Act.  The  preceding 
section  of  this  preamble  discussed  the 
binding  effect  of  this  regulation  on 
NPDES  permits,  excepf  to  the  extent 
that  variances  and  modifications  are 
expressly  authorized,  this  section 
df  .scribes  several  other  aspects  of  the 
interaction  of  these  regulations  and 
NPDES  permits. 

One  matter  that  has  been  subject  to 
different  judicial  views  is  the  scope  of 
NPDES  permit  proceedings  in  the 
absence  of  effluent  limitations, 
guidelines,  and  standards.  Undercurrent 
EPA  reguUtinns.  states  and  EPA  regions 
that  issued  NPDES  permits  before 
regulations  are  promulgated  do  so  on  a 
case-by-case  basis  on  consideration  of 
the  statutory  factors.  (See  U.S.  Steel 
Corp.  V.  Train.  556  F.  2d  822,  844.854  7th 
Cir.  1977.)  In  these  situations,  EPA 
documents  and  draft  documents 
(including  these  proposed  regulations 
and  supporting  documents)  are  relevant 
evidence,  bi.t  not  binding,  in  NPDES 
permit  proceedings,  [See  44  FR  32854, 
June  7,  1979.) 

Another  noteworthy  topic  is  the  effect 
of  this  regulation  on  the  powers  of 
NPDES  permit-issuing  authorities.  The 
promulgation  of  this  regulation  does  not 
restrict  the  power  of  any  permit-issuing 
authority  to  act  in  any  manner 
consistent  with  law  or  these  or  any 
other  EPA  regulations,  guidelines,  "or 
policy  For  example,  the  fact  that  this 
regulation  does  not  control  a  particuhir 
pollutant  does  not  preclude  the  permit 
issuer  from  limiting  such  pollutant  on  a 
case-by-case  basis,  when  necessary  to 
carry  out  the  purposes  of  the  Act,  In 
addition,  to  the  extent  that  State  water 
quality  standards  or  other  provisions  of 
State  or  Federal  law  require  limitation 
of  pollutants  not  covered  by  this 
regulation  (or  require  more  stringent 
limitations  on  covered  pollutants),  such 
limitations  must  be  applied  by  the 
permit-issuing  authority. 

One  additional  topic  that  warrants 
discussion  is  the  operation  of  EPA's 


NPDES  enforcement  program,  man\ 
aspects  of  which  have  been  considered 
in  developing  this  regulation.  The 
agency  wishes  to  emphasize  that, 
although  the  Clean  Water  Act  is  a  strict 
liability  statute,  the  initiation  of 
enforcement  proceedings  by  EPA  is 
discretionary  {Sierra  Club  v.  Train.  ,557 
F  2nd.  48.5.  5th  Cir.  1977).  EPA  has 
exercised  and  intends  to  exercise  that 
discretion  in  a  manner  that  recognizes 
and  promotes  good  faith  compliance 
efforts, 

XXII.  Summary  of  Public  Participation 

In  September  1980,  EPA  circulated  a 
draft  technical  Development  Document 
to  all  battery  manufacturers  who 
returned  data  collection  portfolios  and 
to  other  parties  who  requested  it.  This 
document  did  not  include 
recommendations  for  effjuent  limitations 
and  standards,  but  rather  presented  the 
technical  basis  for  this  proposed 
regulation.  A  meeting  was  held  in 
Washington,  D.C.  on  .November  3. 1980. 
for  public  discussion  of  comments  on 
this  doucment.  Seven  commenters 
submitted  comments  on  six  particular 
areas  in  the  Development  Document.  All 
comments  and  responses  can  be  found 
in  the  record  to  this  rulemaking.  A  brief 
summary  of  all  comments  received 
follows: 

1.  Comment:  Sulfide  precipitation 
technology  presents  operational  hazards 
to  the  operators  and  produces  sludges 
that  may  be  both  toxic  and  reactive 
hazardous  wastes. 

Response:  Problems  associated  with 
sulfide  precipitation  technology  have 
been  addressed  and  are  discussed 
above  in  the  discussion  of  the  BAT  lead 
subcategory. 

2.  Comment:  Reverse  osmosis 
technology  has  some  operational 
problems  which  include  frequent 
plugging  and  rupturing  of  the 
membranes. 

Response:  With  the  use  of  inadequate 
membranes  and  improper  operation, 
reverse  osmosis  technology  does  have 
some  implementation  problems. 
However,  by  selecting  the  appropriate 
membranes  and  properly  maintaining 
system  pressures,  both  frequent  plugging 
and  rupturing  of  the  membranes  is 
pre\ented, 

3.  Comment:  There  is  agreement  and 
disagreement  with  the  treatment 
effectiveness  concentrations  to  be  used 
for  certain  metals.  One  commenter  did 
not  agree  with  the  mercury  and  zinc 
concentrations  and  indicated  that  both 
should  be  0.1  mg/l.  Another  com.menter 
did  not  agree  with  the  silver  number  and 
indicated  that  it  should  be  equal  to  the 
hazardous  waste  concentration  of  0,5 
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mg/l.  Another  commenter  indicated 
support  for  the  nickel  concentration,  but 
not  for  the  cadmium  concentration. 

Response:  For  the  mercury  and  zinc 
comments,  no  supportive  data  was 
provided;  therefore,  EPA  will  continue 
to  rely  on  the  data  discussed  in  Section 
VII  of  the  Development  Document.  For 
the  silver  comment,  a  comparison  of 
hazardous  waste  concentrations  with 
effluent  limits  is  inappropriate. 
Treatment  effectiveness  is  based  on  an 
extensive  statistical  analysis  of 
treatment  effectiveness  data  collected 
from  sampling  and  analysis  performed 
by  the  Agency.  The  use  of  RCRA  toxic 
concentration  limits  is  inappropriate 
because  it  reflects  solubility  of  toxic 
materials  under  certain  extraction 
processes  rather  than  the  level  of 
treatment  achievable  by  the  specified 
treatment.  The  data  base  used  for 
cadmium  treatment  has  been  expanded 
and  the  treatment  effectiveness 
concentrations  have  changed.  The 
commenter's  data  support  the  nickel  and 
cadmium  concentration  values  used  for 
proposal. 

4.  Comment:  Concentration  only. 
rather  than  a  production-related  mass  of 
pollutants,  should  be  used  for 
limitations. 

Response:  Concentration  based 
limitations  do  not  restrict  the  total 
quantity  of  pollutants  discharged  since 
the  flow  volume  is  not  restricted  and 
may  vary  widely,  nor  are  they  related  to 
the  production  rate  of  any  specific  plant. 
Concentration  based  limitations  allow 
unlimited  quantities  to  be  discharged  as 
long  as  the  pollutants  remain  at  or 
below  a  specified  concentration  in  the 
discharge.  Since  it  is  important  to  li.Tiit 
the  quantity  of  a  toxic  pollutant 
discharged  in  relationship  to  the  size  of 
the  production  plant,  mass-based 
production  related  limitations  are 
preferred  wherever  feasible. 

5.  Comment:  The  "foliar"  battery  is 
different  from  other  batteries  in  the 
Leclanche  subcategory. 

Response:  Although  different  in 
physical  configuration,  the  "foliar" 
battery  uses  the  same  raw  materials  and 
generates  wastewater  with 
characteristics  similar  to  other  plants  in 
the  Leclanche  subcategory.  Plants  in  this 
subcatetory  can  reuse  the  wastewater 
they  are  now  treating  and  attain  zero 
discharge. 

8.  Comment:  Some  information  on 
plants  should  be  added  to  the  text  and 
some  tables;  also  there  are  some  minor 
errors. 

Res[>onse:  Information  needed  for 
clarification  was  added;  however, 
information  that  would  release 
confidential  information  was  not.  Other 


changes  and  corrections  were  made  as 
appropriate. 

XXIII.  Solicitation  of  Comments 

EP.A  invites  and  encourages  public 
participation  in  this  rulemaking.  The 
Agency  asks  that  any  deficiencies  in  the 
record  of  this  proposal  be  specifically 
addressed  and  particulariy  asks  that 
suggested  revisions  or  corrections  be 
supported  by  data. 

EVA  is  particularly  interested  in 
rereivir.g  additional  comments  and 
information  on  the  following  issues: 

1  The  Agency  is  continuing  to  seek 
additional  data  to  support  these 
proposed  limitations.  The  treatment 
effectiveness  data  set  forth  in  the 
technical  Development  Document  are 
based  on  the  results  of  Agency  sampling 
of  the  raw  wastewaters  and  treated 
effluents  from  a  broad  range  of  plants 
generating  similar  wastewaters.  The 
Aspncy  invites  comments  on  the 
treatment  effectiveness  results,  and  the 
statistical  analysis  and  underlying 
assumptions  discussed  in  Section  VII  of 
the  Development  Document  as  they 
pertain  to  the  battery  manufacturing 
plants.  The  Agency  specifically  requests 
luns-tprm  sampling  data  (especially 
paired  raw  wastewater — treated 
effluent  data)  from  battery 
manufacturing  plants  having  well 
operated  treatment  systems  using  the 
treatment  technologies  relied  upon  for 
this  regulation,  and  also  other  equally 
effective  treatment  technologies. 

2  The  Agency  requests  long-term 
sampling  data  (especially  paired  raw 
wastewater — treated  effluent  data)  from 
any  plants  treating  cadmium  that  use 
chemical  precipitation  and  settling 
technology. 

3.  The  Agency  requests  comments  on 
the  Agency's  consideration  of  selecting 
chemical  precipitation,  settling  and 
filtration  technology  instead  of  only 
chemical  precipitation  and  settling  for 
the  final  regulation. 

4.  The  Agency  requests  comments  on 
the  costs  which  might  be  incurred  by 
existing  plants  for  retrofitting  to 
implement  sulfide  precipitation,  in 
exchange  and  reverse  osmosis 
technologies. 

5.  The  Agency  is  considering  basing 
l.:r.;tations  for  all  mercury  containing 
wastewaters  on  sulfide  precipitation 
technology  for  existing  as  well  as  new 
plants.  The  Agency  solicits  comments 
and  data  from  plants  in  the  category 
concerning  the  reasonableness  and 
potential  costs  of  this  alternative, 

6.  To  determine  the  economic  impact 
of  this  regulation,  the  Agency  has 
calculated  the  cost  of  installing  BPT, 
BAT.  PSES.  NSPS,  and  PSNS  for  each 
battery  manufacturing  facility  for  which 


data  was  available.  The  details  of  the 
estimated  costs  and  other  impacts  are 
presented  in  Section  VIII  of  the 
technical  Development  Document  and  in 
the  Economic  Impact  Analysis.  Based  on 
these  analyses,  the  Agency  projects  no 
plant  closures  or  employment  losses  as 
a  result  of  this  regulation.  Because  the 
Agency  did  not  have  plant  specific  data 
on  some  financial  measures  as  such 
data  is  often  proprietary  the  Agency 
used  industry-wide  ranges  or  averages. 
The  Agency  invites  comments  on  these 
analyses  and  projections.  The  Agency 
has  selected  and  is  proposing  BAT. 
PSES.  and  new  source  options  that  are 
substantially  more  costly  than  less 
stringent  options.  The  Agency 
particularly  seeks  comment  on  whether 
this  incremental  cost  is  achievable  by 
battery  manufacturers;  especially  those 
that  are  small  or  less  profitable. 
Commenters  should  not  focus  only  on 
the  likelihood  of  plant  closures  and 
employment  losses  but  should  also 
include  data  on  the  effect?  of  the 
regulation  on:  modernization  or 
expansion  of  production,  production 
costs,  the  ability  to  finance  non- 
environmental  investments,  product 
prices,  profitability,  availability  of  less 
costly  technology  and  international 
competitiveness. 

7.  In  the  cost  estimates  the  Agency 
has  not  considered  cost  savings 
particularly  those  associated  with  water 
flow  reduction,  process  chemical  and 
metal  recovery,  and  process 
substitution.  For  example,  the  Agency 
estimated  that  the  water  use  and 
sewerage  savings  for  indirect 
dischargers  in  the  lead  subcategory  may 
amount  to  about  one  third  of  the  cost 
estimated  for  flow  reduction  technology. 
Similariy.  substantial  savings  appear  to 
be  probable  in  other  areas  such  as 
energy  savings,  chemical  savings  and 
metals  recovery.  The  Agency  invites 
comments  and  requests  that  cost  data 
and  documentation  particularly  in  the 
lead  subcategory  be  submitted  to  the 
Agency. 

8.  The  Agency  has  estimated  that 
there  is  minimal  cost  impact  imposed  on 
the  battery  manufacturing  category  from 
dealing  with  hazardous  wastewater 
treatment  sludges  resulting  from  the 
proposed  treatment  systems.  The  details 
of  these  cost  estimations  are  outlined  in 
the  technical  Development  Document. 
The  Agency  invites  comments  on  this 
conclusion  and  requests  that 
commenters  submit  any  relevant 
hazardous  waste  and  sludge  data,  and 
cost  data  to  the  Agency. 

9.  Most  of  the  existing  plants  in  the 
battery  manufacturing  category 
discharge  to  POTW.  Because  battery 
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wastewaters  and  sludges  contain 
substantial  amounts  of  toxic  metals,  the 
Agency  invites  comments  and  any 
supporting  data  concerning  the 
incompatibility  of  battery  manufdcturm;^ 
wastwaters  with  the  POtw  tredtni:'nt 
systems  or  sludge  disposition. 

The  proposed  regulation  was 
submitted  to  the  Office  of  ManaJJem^^nt 
and  Budget  for  review  as  requirnd  by 
Executive  Order  12291, 

XXIV.  List  of  Subjects  in  40  CFi<  Part 
461 

Battery  manufacturing.  Water 
pollution  control.  Waste  treatment  and 
disposal. 

Dated:  Ocioher  29.  1982. 
Anne  M.  Gorsuch, 

Appendix  A — Abbreviations.  .'Vcronv  nib  jnii 
Other  Terms  Used  in  this  Notice 

Act— The  Clean  Water  Act 

.Agency— The  U.S.  Environmental  Protection 

Agency 
BAT — The  best  available  technology 

economically  achievable  under  section 

304(b)(2)(b)  of  the  Act 
BCT — The  best  conventional  pollutant 

control  technology,  under  section  304(h)(4) 

of  the  Act 
BDT— The  best  avaHable  demonstrated 

control  technology  processes,  operating 

methods,  or  other  a'ternatives,  including 

where  practicable,  a  standard  permitting 

no  discharge  of  pollutants  under  section 

306(a)(l)of  the  Act 
B.VtP — Best  management  practici'S  und^r 

section  304(e)  of  the  Act 
BPT— The  best  parcticable  control  technoloj^y 

currently  available  under  section  304(b)(1) 

of  the  Act 
Clean  Water  Act— The  Fedrr.ij  Water 

Pollution  Control  Act  Ampndmpnts  of  1972 

(33  U.S.C,  1251  el  scq.l.  as  amended  by  fhp 

Clean  Water  Act  of  1977  (Pub,  L  9,>-217) 
Direct  discharger— A  plant  that  dischdrg.'s 

pollutants  into  waters  of  the  Umted  Slates 
Indirect  discharger— -■^  plant  that  mtiod'jces 

pollutants  into  a  publicly  owned  trp.itment 

works 
\PDES  permit— A  National  Pollutant 

Discharge  Elimination  Systpm  permit 

issued  under  section  402  of  the  Act 
.NSPS — New  source  performance  standards 

under  section  306  of  the  Act 
POTW — Publicly  owned  treatmeni  works 
PSES — Pretreatment  standards  for  existing 

sources  of  indirect  dischargps  undiT 

section  307(b)  of  the  Act 
PSNS — Pretreatment  standards  for  new 

sources  of  direct  discharges  undiT  section 
307(b)and(c)of  the  Act 
RCRA — Resource  Conservation  and 
Recovery  Act  (Pub.  L,  fW-.SBO)  of  iTe,  as 
amended. 

Appendix  B — Toxic  Pollutants  Limited  by 
This  Regulation 

(a)     Subpart  A — Cadmium  Subcategory 
118    Cadmium 
124    Nickel 
126    Silver 


128    Zinc 
(b)     Subpart  B — Calcium  Subcategory 
116     Asbestos 

119  Chromium 

9\t)     Subpart  C — Lead  Subcategory 

120  Copper 
122     Lead 

(d)     Subpart  D—Leclanche  Subcategory 

115     Arsenic 
•     118     Cadmium 

119    Chromiuni 
'     120     Cupper 

122  Lead 

123  Mercury 

124  Nickel  ' 
12.T     Selenium 
128     Zinc 

''(e)     Sulipart  E — Lithium  Subcategory 

119    Chromium 

122    Lead 
(f)    Subpart  F— Magnesium  Subcategory 

119    Chromium 

122  Lead 
126     Silver 

Ig)    Subpart  G — Zinc  Subcategory 
119    Chromium 
121    Cyanide 

123  Mercury 

124  Nickel 
126  Silver 
128    Zinc 

Appendix  C— Toxic  Pollutants  Not  Detected 

(a)     Subpart  A — Cadmium  Subcategory 

0(.)1  Acenaphthene 

002  Acrolein 

003  Acrylonitrile 

004  Benzene 
oor.  Benzidine 

CK)6  Carbon  tetrachloride 

(tetrachloromethane) 

(X)7  Chlorobenzene  -' 

(X)8  1.2,4-tnchlor<ibenzene 

009  Hexachlorobenzene 

010  1.2-dichloroethane 
Oil  l.l.l-tnchloroethane 

012  hexachloroethane 

013  1,1-dichloroethane 

014  1.1.2-tnchloroethane 

015  1.1.2.2-tetrachloroPthane 

016  Chloroethanp 

017  Bis  (chloromethyl)  ether 
1118  Bis  (2-chloroothyl)  ether 

019  2-chloroethyl  vin\l  ether.(mixed) 

020  2-chloronaphthalenp 

021  2,4,6-trichlorophenol 

022  Parachlorometa  cresol 

024  2-chlorophenol 

025  1.2-dichlorobenzene 

026  1.3-dichlorobenzene 

027  1.4-dichlorobenzpne 

028  3.3-dichlorobenzidine 

029  1.1-dichloroethylene 

030  1.2-trans-dichloroethylene 

031  2,4-dichlorophenol 

032  1,2-dichloropropane 

033  1.2-dichloropropylene  (1.3- 
dichloropropene) 

034  2.4-dimethyphenol 

035  2.4-dinitrotoluene 

036  2.6-dinitrotoluene 

037  1.2-diphenylhydrazine 

038  Ethylbenzene 

039  Fluoranthene 

040  4-chlorophenyl  phenyl  ether 

041  4-bromophenyl  phenyl  ethpr 


042 

Bis(2-chloroisopropyl)  pth.T 

043 

Bis(2-chloriiethnx\  j  mt'lhint- 

(M5 

Methyl  chloiide  (tin  hlDrorPii'thane) 

046 

Me'hyl  bronyxJe  (bromomethane) 

047 

Bromoform  (^ribromomethane) 

049 

Trichlornfluoromethane 

050 

Die  hlortidifluorome  thane 

051 

Chlorodibromomethane                , 

052 

Hexachloroljutadiene 

053 

H^xachloromyclopentadiene 

054 

Isophorone 

055 

Napthalene 

056 

Nitrobenzene 

057 

2-nitrophenol 

058 

4-nitrophenol 

059 

2.4-dinitrophenoI 

060 

4,6-dinitro-o-cre8ol 

061 

N-nitrosodimethylamine 

062 

N-nitrosodiphenylamine 

063 

N-nitrosodi-n-propylamine 

064 

Pentachlorophenol 

065 

Phenol 

067 

Butyl  benzylphthalate 

068 

Di-N-bulyl  phthalate 

0«i9 

Di-N-octyl  phthalate 

070 

Diethyl  phthalate 

071 

Dimethyl  phthalate 

072 

1.2-benzanthracene 

(benzo(a)anlhracene) 

073 

Benzo(a)pyrene  (3.4-benzopyrene) 

074 

3.4Benzonuoranthene 

(b 

enzo(b)fluoranthene) 

075 

11,12-benzonuoranthene 

(b 

enzo(b)nuoranthene 

076 

Chrysene 

077 

Acenaphthylene 

078 

Anthracene 

079 

1.12-benzoperylene 

(benzo(ghi  )pery  iene) 

OHO 

Fluorene 

081 

Phenanthrene 

082 

1,2.5.6-dibenzanthracene 

dibenEo(.h)anthracene 

083 

Ideno(l,2.3-cd)  pyrene  (2.3-0- 

ph 

enylene  pyrene) 

084 

Pyrene 

085 

Tetrachloroethylene 

088 

Vinyl  chloride  (chloroethylene) 

089 

Aldrin 

090 

Dieldrin 

091 

Chlordane  (technical  mixture  and 

mc 

■taboliles) 

092 

4.4-DDT 

093 

4,4-DDE  (p.p-DDX) 

094 

4,4-DDD  (p.p-TDE) 

095 

Alpha-endosulfan 

096 

Bete-endosulfan 

097 

Endosulfan  sulfate 

098 

Endrin 

099 

Endrin  aldehyde 

KJO 

Heptachlor 

101 

H.ptdi  hlor  epoxide  (BHC- 

hexachlorocyclohexane 

102 

Alpha-BHC 

103  Bela-BHC 

11)4  Gamma-BHC  (iind.ioe) 

105  Uelta-BHC  (PCB-poi>-i  hlorinated 
biphenvls) 

106  PCB-1242  (Arochior  1242) 

107  PCB-1254  (Arochior  1254) 

108  PCB-1221  (Arochior  1221) 

109  PCB-1232  (Arochior  1232) 

110  PCB-1248  (Arochior  1248) 

111  PCB-1260  (Arochior  1260) 

1 1 2  PCB-1016  (Arochior  1016) 
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113  Toxaphene 

114  Antimony 

115  Arsenic 
125     Selenium 
127     Thallium 

129    2.3,7,8-tetrachloro-dibenzo-p-dio\in 
(TCDD) 
(bj     Subpart  B — Calcium  Subcategory 

001  Acenaphthene 

002  Acrolem 

003  Acr>lonitriIe 

004  Benzene 

005  Benzidine 

006  Carbon  tetrachloride 
(tetrachloromethane) 

007  Chlorobenzene 

008  l:2.4-trichlorobenzene 

009  Hexachlorogenzene 

010  1.2-dichJoroethane  i 
Oil    1.1.1-trichloroethane 

012  Hexachloroethane 

013  l.ll-dichloroethane 

015  1,1.2,2-tetrachloroethane 

016  Chloroethane 

017  Bis  (chloromethyl)  ether 

018  Bis  (2-chloro€thyi)  ether 

019  2-chloroethyl  vinyl  ether  (mixed) 

020  2-chloronaph«halene 

021  2,4.6-trichlorophenol 

022  Parachlorometa  cresol 

024  2-chlorophenol 

025  1,2-dichlorobenzene 

026  1,3-dichlorobenzene 

027  1,4-dichlorobenzene 

028  3,3-dichlorobenzidine 

029  1.1-dichloroethylene 

030  1.2-trans-dichloroethylene 

031  2.4-dichlorophenol 

032  1.2-dichloropropane 

033  1,2-dichloropropylene  tl.3- 
dichloropropene]  | 

034  2.4-dimethylphenol        ' 

035  2.4-dinitrotoluene 

036  2,6-dmitrotoluene 

037  1.2-diphenylhydrazine 

038  Ethylbenzene 

039  Fluoranthene 

040  4-chlorophenyl  phenyl  ether 

041  4-bromophenyl  phenyl  ether 

042  Bis  (2-chloroisopropyl)  ether 

043  Bis  (2-chloroethoxy)  methane 

045  Methyl  chloride  (dichloromethanel 

046  Methyl  bromide  (bromomethanej 

047  Bromoform  (tnbromomethane) 

048  Dichlorobromomethanel 

049  Tnchlorofluoromethane 

050  Dichlorodifluoromethane 

051  Chlorodibromomethane 

052  Hexachlorobutadiene 

053  Hexachloromyclopentadiene 

054  Isophorone 

055  Napthalene 

056  Nitrobenzene 

057  2-nitrophenol 

058  4-nitrophenol 

059  2.4-dinitrophenol 

060  4.6-dinitro-o-cresol 

061  N-nitrosodimethylamine 

062  N-nitro«odiphenylainine 

063  N-nitrosodi-n-propylamine 
065    Phenol 

067    Butyl  benzylphthalate 

069  Di-.N-octyl  phthalate 

070  Diethyl  phthalate 

071  Dimethyl  phthalate 

072  1.2-benzanthracene 
(benzo(  a  )anthracene) 


073  Benzcl^lpyrene  (3,4-benzopyrene) 

074  3.4-Benzonuoranthene 
(benzofb)f!uoranthene| 

075  ll.lZhpnzofluoranthene 
(benzol  blfluoranthenel 

076  Chrysene 

077  Acenaphthylene 

078  Anthracene 

079  M2-benzoperylene 
(benzQ(ghi)perylene) 

080  Fluorene 

Oei     Phenanthrene 

082  1.2.5.6-dibenzanthracene  dibenzo 
(.hianthracene 

083  ldeno(l,2,3-cd)  pyrene  (2.3-0- 
pheynylene  pyrene) 

084  Pyrene 

085  Tetrachloroethylene 

087  Tnchloroethylene 

088  Vinyl  chloride  (chloroethylene). 

089  Aldrin 

090  Dieldnn 

091  Chlordane  (technicdl  mixture  and 
metabolites) 


092 
093 

()9A 
W5 
096 
097 
098 
099 
100 
101 


4.4-DDT 

4.4-DDE  (p.p-DDX) 

4.4-DDD  (p.p-TDE) 

Alpha-endosulfan 

Beta-endosulfan 


Endosulfan  sulfate 
Er.drin 

Endnn  aldehyde 
Heptachlor 

Heptachior  epoxide  (BHC- 
hexachlorocyclohexane) 

102  Alpha-BFIC 

103  Beta  BUG 

104  Gamma-BHC  (lindane) 

105  DeltaBHC  (PCB-polychlorinated 
biphenyls) 

106  PCB-1242  (Arochlor  1242) 

107  PCB-1254  (Arochlor  1254) 

108  PCB-1221  (Arochlor  1221) 

109  PCB-1232  (.Arochlor  1232) 
lin  PCB-1248  (Arochlor  1248) 
111  PCB-1260  (Arochlor  1260) 
n^  PCB-1016  (.Arochlor  1016) 
113    Toxaphene 

121     Cyanide.  Total 
129     2.3,7,8-tetrachlorodibenzo-p-dioxin 
(TCDD] 
(c)    Subpart  C— Lead  Subcategory 

002  Acrolein 

003  Acrylonitnle 

005  Benzidine 

006  Carbon  tetrachloride 
(tetrachloromethane) 

007  Chlorobenzene 

008  1  2.4-trichlorobenzene 

009  Hexachlorobenzene 

010  1.2-dichloroethane 

012  Hexachloroethane 

013  1,1-dichloroethane 

014  l,l.2-trichloro«lhane 

015  1.1.2.2-tetrachloroethane 

016  Chloroethane 

01'    Bis  (chloromethyl)  ether 

018  Bis  (2-chloroethyl)  ether 

019  2-chloroethyl  vinyl  ether  (mixed] 

020  2-chloronaphthalene 
022    Parachlorometa  cresol 
025    1.2-dichlorobenzene 

027  1.4-dichlorobenzene 

028  3,3-dichlorobenzidine 

029  l.l-d:chloroethylene 

030  l,2tran»-dichloroethylene 


032  1,2-dichlorGpropane 

033  1.2-dichloropropylene  (1,3- 
dichloropropene) 

034  2.4-dimethylphenol 

035  2.4-dinitrotoluene 

036  2.6-dinvtrotoIuene 

037  1.2-diphenylhydrazine 

040  4-chlorophyenyl  phenyl  ether 

041  4-bromophenyl  phenyl  ether 

042  Bi9(2-chloroisopropyl)  ether 

043  Bis{2-chloroethoxy)  methane 

045  Methyl  chloride  (dichloromethane) 

046  Methyl  bromide  (bormomethane) 

047  Bromoform  (tribromomethane) 

049  Trichlorofluoromethane 

050  Dichlorodifluoromethane 

052  Hexachiorobutadiene 

053  Hexachloromyclopentadiene 

054  Isophorone 

056  Nitrobe:.zene 

057  2-nitrophenol 

058  4-nitrophenol 

059  2.4-dinitrophenol 

060  4.6-dinitro-o-cresol 

061  N-nitrosodimethylamine 

062  N-nitrosodiphenylamine 

063  N-nifrosodi-n-propylamine 
071     Dimethyl  phthalate 

077     Acenaphthylene 
079    1,12-benzoperylene 
(Ijenzo(ghi)perylene) 

082  1,2,5,6-dibenzanthracene 
dibenzo(, hianthracene 

083  Ideno{l,2.3-cd)  pyrene  (2,3-0- 
pheynylene  pyrene) 

085    Tetrachloroethylene 

088  Vinyl  chloride  (chloroethylene) 

089  Aldrin 

090  Dieldrin 

091  Chlordane  (technical  mixture  and 
metabolites) 

092  4,4-DDT 

093  4,4-DDE  (p,p-DDX) 

094  4.4-DDD  (p.p-TDE) 

095  Alpha-endosulfan 

096  Beta-endosulfan 

097  Endosulfan  sulfate 

098  Endrin 

099  Endrin  aldehyde 

100  Heptachior 

102  Alpha-BHC 

103  Beta-BHC 

104  Gamma-BHC  (lindane) 

105  Delta-BHC  (PCB-polychlorinated 
biphenyls) 

106  PCB-1242  (Arochlor  1242) 

107  PCB-1254  (Arochlor  1254) 

108  PCB-1221  (Arochlor  1221) 

109  PCB-1232  (Arochlor  1232) 

110  PCB-1248  (Arochlor  1248) 
in     PCB-1260  (Arochlor  1280) 

112  PCB-1216  (Arochlor  1016) 

113  Toxaphene 
116    Asbestos 
125    Selenium 
127    Thallium 

129    2,3.7,8-tetrachlorodibenzo-p-dioxin 
(TCDD) 
(d)    Subpart  D — Leclanche  Subcategory 

001  Acenaphthene 

002  Acrolein 

003  Acrylonitnle 

004  Benzene 

005  Benzidine 


006 

Car 

(tetrad 

(W7 

Chli 

;T08 

1.2.^ 

009 

Hex 

010 

l,2-( 

012 

Hex 

013 

1.1-( 

014 

1.1.:; 

016 

Chk 

017 

Bis  ( 

018 

Bis( 

019 

2-ch 

020 

2-ch 

021 

2.4.6 

022 

Para 

024 

2-ch 

025 

1.2-c 

026 

1  3-c 

027 

1,4-d 

028 

3.3-d 

029 

1.1-d 

030 

1.2-ti 

031 

2,4-d 

032 

1.2-.i 

033 

1,2-d 

di, 

uhlorc 

034 

2.4-d 

035 

2.4-d 

036 

2.6-d 

0.37 

1.2-d 

038 

Kthy 

039 

Fluoi 

1)40 

4-chl 

041 

4-bri: 

042 

Bis|2 

043 

Bis|2 

045 

Meth 

046 

Meth 

047 

Brom 

049 

Trich 

050 

DichI 

052 

Hex  a 

053 

Hex3 

054 

Isoph 

055 

.\apti 

1)56 

Nitro 

057 

2-nitr 

058 

4-nitr 

059 

2.4-di 

')60 

4.6-di 

061 

N-niti 

062 

\-nil] 

063 

N-niti 

064 

Pcnta 

068 

Di-n-l 

(J72 

1.2-hf 

UMI 
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006     Carbon  letrHchloricie 

(tetrachloronitMhHni'l 
(X)7     Chlorobenzcnt? 
tX>8     1,2.4-trichlorobL'ii^ene 
i)()9     Hexachloiobr-nzt^ne 
010     1.2-dichloroBthjne 

012  Hexachloroethane 

013  l.l-dii:hloroethane 

014  1.1.2-trichloroethane 

016  Chloroethane 

017  Bis  (chloromplhvl)  plher 

018  Bis  (2-chioroethVl)  ether 

019  2-chloroPthyl  vinyl  ether  (mixed) 

020  2-chloronaphthHienR 

021  2.4.6-trichlor.jphenol 

022  Parar.hlnrometa  iTcsol 

024  2-chlorophi'nol 

025  1.2-dichlorobenzene 
02B     1  3-dich!orobpnzenp 

027  1.4-dichl(5robt;nz('ni> 

028  3.3-dichlorobenzidini' 

029  1.1-dichloroethyicne 

030  1,2-trans-dir.hloroolhvleni; 

031  2,4-dichlorophenol 

032  1.2-dichloropropant; 

033  1.2-dichloroprop\l.>ne  11.3- 
dichloroproppnp] 

'),i4     2, 4-dimeth\  phenol 
1)35     2.4-dinilri)tohjHne 

036  2.6-dinitrotoii)ene 

037  1.2-diphen\lhydrazine 

038  Kthylbenzene 

039  Kluoranthene 

iWO     4-chloropht»n\  I  phenyl  ether 
041     4-bromopht!ny  1  phenyl  ether 
1)42     Bis|2-chloroisopriipyi)  ether 
043     Bis|2-i.hloroeth!)xy)  methane 
1)45     Methyl  r.hloride  (dichloroniethanel 
04b     Methyl  bromide  (bromomefhane) 
1)47     Brumoform  itribroniomethane) 

049  Trichlorofluornnielhane 

050  Dichlorndifluoromeihan(; 

052  Hexachlarobutadii.'ni' 

053  Hexachlorom\i;lopenta(!iene 

054  Isophorone 

055  Napthalene 

056  Nitrobenzene 

057  2-nitrophenol 

058  4-nitrophenol 
0,59     2,4-dinitrophenol 
')60     4.6-dinitro-o-cresol 

061     N-nitrosodimethylamine 
f)62     \-nilrosodiphenylaniine 

063  N-nitrosodi-n-propylamine 

064  Pcntachlorophenol 
068     Di-n-butyl  phthalate 
U72     1.2-benzanthracene 

(benzo(a)anthracene 

073  Benzo(a)pyrene  |3,4-benzopyri;ne| 

074  3,5-Benzonuoranthene 
(benzo(b)fluoranthene) 

075  ll,12-benzofli)oranthene 
(benzo(b)fluoranthenel 

076  Chrysene 

t)77     Acenaphthylene 
073     Anthracene 

079  l,12-benzoper\  lene  Ibenzo(Khi) 
perylene) 

080  Fluorene 

081  Phenanthrene 

082  1.2,5,6-dibenzanthrarpne 
dibenzo(,h)anthrarene 

083  ldenoll,2,3-cd)  pyrene  |2,3-o 
phenynylene  pvrene) 

084  Pyrene 

085  Tetrachloroethylene 


087  Trichloroethylene 

088  Vinyl  chloride  ichloroethvlene) 

089  Aldrin 

090  Uieldrin 

091  Chlordane  (technical  mixture  dr»d 
metabolites) 

092  4.4-DDT 

093  4,4-DlJE  iD.p-UDX) 

094  4,4-UDD;p.p-TLU:) 

095  Alpha-eniiosuFan 

096  Beta-endosulfan 

097  Endosulfan  sulfate 

098  Kndrin 

099  Endrin  aldehyde 

100  Heptachlor 

101  Heptachlor  epoxide  |BI  IC- 
hexach^lorocvclohexane 

102  Alpba-BMC 

103  Beta:BHC 

104  Gamma-BHC  (lindane) 

105  Delta-BHC  (PCB-polychlorinatwl 
biphenyLs) 

106  PCB-1242  (.Arochlor  1242) 

107  PCB-1254(Arochlor  12,54) 

108  PCB  1221  (Arochior  1221 ) 

109  PCB-12:i2|Aro(hlorl232) 

110  PCB-1248  1Arocnlorl248) 
in     PCB-1260  (Arochior  12601 

112  PCB-1016(Arochlon016) 

113  Toxaphene 
116    Asbestos 
127     Thallium 

(e)    Subpart  F — Lithium  Subcategory 
001    Acenaphthene 

Acrolein 

Acrylonitrile 

Benzene 

Benzidine 

Carbon  leUichloride 
(tetrachloiomethanc) 
(X(7    Chlorobenzene 

1.2.4-trichlorobenzene 

Hexachlin  obenzene 

1.2-dichloroethane 

Hexachloroi'th.jne 

l,l-dichloroeth;ine 

1.1,2,2-tetrachlonieihane 

("hloroethane 

Bis  ichloromethyl}  ether 

Bis  (2-rhl(iroethyI)  ether 

2-chloroplhyl  vinyl  ether  (mixed) 

2-r.hloroiiaphrhdlene 

2.4,(>-tnchliirophenol 

Parachloromcta  cresol 

2-(:hloroplu'nol 

l,2-dichlorob<'nzene 

1.3-dichlor()benzene 

1,4-dichlorobenzene 

3.3-dichlorobenzidine 

1,1-dichloroethylene 

1.2-trans-dichlor()('!hylene 

2,4-dichlorophenol 

1,2-dichioropropaiie 

l,2-dichlornprop\len(>  (13- 
dichloropropene) 
034     2. 4-dimeth\  phenol 

2.4-dinitrotoluene 

2,6-dinitrotoluene 

l,2-diphenylhydra/;ne 

Ethylbenzene 

Fluoranthene 

4-chlorophenyi  phenyl  ether 

4-bromophenyi  phen\  I  ether 

Bis  [2-chloroisopropyl|  ether 

Bes  (2-chloroethoxy)  methane 

Methyl  choloride  (dichiornrnfthane) 


002 
003 
004 
005 
(X)6 


008 

009 
010 
012 
013 

015 
016 
()]- 
1)1  H 
1)19 
020 
021 
022 
1)24 
025 
026 
027 
028 
029 
030 
031 
032 
033 


035 
036 
037 
038 
039 
(MO 
041 
042 
043 
045 


046  .Methyl  bromide  [broi'ionielhane) 

047  Bromoform  (tribromometh.me) 

049  I'richlorofluoromethane 

050  Uichlorodifluoromethane 

051  Chlorodibromomethane    i^^ 

052  Hexachlorobutadiene       ^<.' ^ 

053  liexachloromyclopenladiene 

054  Isophorone 

055  Naplhalcne 

056  .Nitrobenzene 

057  2-nltrophenol 
0,58    4-nitrophenol 

059  2,4-dinitrophenol 

060  4.6-dinitro-o-cresol 

061  N-nitrosodimethylamine 

062  N-nitrosodiphenylamine 

063  N-nilrosodi-n-pronvlamine 
063    Phenol 

■069     Ui-.M-oclyl  phthalate 

070  Diethyl  phthalate 

071  Dimethyl  phthalate 

072  1.2-benzHnthracene 
Ibenzo(a)anthracene) 

073  Benzo(a)pyrene  t3.4-benzopyrene) 

074  3,4-Benzonuoranthenc 
(benzol  blfluoranthcne) 

075  11,12-benzonuoranthene 
(benzolblfluoranthene) 

076  Chrysene 

077  Acenaphthylene 

078  Anthracene 

079  1.1 2-benzopery  lene 
(benzo(ghi)pnrylcne) 

080  Fluorene 

081  Phenanthrene 

082  1.2,5.6-djl*enXarilhracene 
dibenzQt^K)anthracene 

083  IdetSo  (1.2.3-cd)  pyrene  (2.3-0- 
pheynylene  pyrene) 

084  Pyrene 
Tetrachloroethylene 
Vinyl  chloride  (chloroethylene) 
Aldrin 
Dieldrin 
Chlordane  (technical  mixture  and 

metabloites) 

092     4.4-DDT 

4,4-nDK  (p.  p-DDX) 
4.4-DDD  (p.  p-TDE) 
Alpha-endosulfan 
Bela-endosulfan 
Endosulfan  sulfate 
Endrin 

Endrin  aldehyde 
Heptachlor 

Heptachlor  epoxide  (BHC- 
hexachlorocyclohexane 

102    Alpha-BHC 
Beta-BHC 

Gamma-BHC  (lindane) 
IJeltH-BHC  (PCB-polychlorinated 
•;phenyls) 

PCB-1242  I  Arochior  1242) 
l'CB-12,54  (Arochior  1254) 
11:8-1221  (Arochior  1221) 
PC!M2,i2  [Arochior  1232) 
P(:B-1248  (.•\rochlor  1248) 
PCB  IJfK)  (Arochior  1260) 
W:B-1016  (Arochior  1016) 
Toxaphene 
(f)     Suiipart  F — Magnesium  Siihrafeion, 

001  Ar.enaphthcif 

002  Acrolein 

003  Acrylonitnle. 

004  Benzene 


085 
088 

om 

090 
091 


093 
094 
095 

0<»fi 

m~ 

098 
099 
100 
101 


103 
104 

10,5 
h; 
10<) 
107 
108 
109 

no 

111 

112 
113 
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005  Benzidine 

006  Carbon  tetrachloride 
(tetrachloromethane) 

007  Chlorobenzene 

008  1.2.4-trichlorobenzenp 

009  Hexachlorobenzene 

OiO    1.2-dichloroethane  I 

on     1  l.l-trichloroethane         ! 

012  Hexachloroethane 

013  1,1-dichloroethane 

015  1,1.2,2-tetrachloroethane 

016  ■Chloroethane 

017  Bis  (chloromethyl)  ether 

018  Bis  (2-chloroethyl)  ether 

019  2-chloroethyl  vinyl  ether  (mixed) 

020  2-chloronaphthalene 

021  2,4.6-trichlorophenol 

022  Parachlorometa  cresol 

024  2-chlorophenol 

025  1,2-dichlQrobenzene 

026  1,3-dichiorobenzene 

027  1.4-dichlorobenzene 

028  3.3-dichlorobenzidine 

029  1.1-dichloroethylene 

030  l,2-tran8-dichloroethy!ene 

031  2.4-dichlorophenol 

032  1.2-dichloropropane 

033  1,2-dichlopropylene  (1,3- 
dichloropropene) 

034  2.4-dimethypheno! 
033    2.4-dinitrotaluene 

036  2,6-dinitrotoluene 

037  1,2-diphenylhydrazine 

038  F.thylbenzene 

039  Fluoranthene 

040  4-chlorophenyl  phenyl  ether 

041  4-bromophenyl  phenyl  ether 

042  Bis(2-chloroisopropyl)  ether 

043  Bis(2-chloroethoxy)methane 

045  Methyl  chloride  (dichloromethane) 

046  Methyl  bromide  (bromoraethane) 

047  Bromoform  (tribromomethane) 

049  Trichlorofluoromentane 

050  Dichlorodifluoromethane 

052  Hexachlorobutadiene 

053  Hexachloromyclopentadiene 

054  Isophorone 

055  Napthalene 

056  Nitrobenzene 

057  2-nitrophenol 

058  4-nitrophenol 

059  2.4-dinitrophenol  I 

060  4.6-dinitro-o-cresol 

061  N-nitrosodimethylamne 

062  N'-nitrosodiphenylamine 

063  N-nitrosodi-n-propylarriine 
065    Phenol 

067    Butyl  benzylphthalate 

070  Diethyl  phthalate 

071  Dimethyl  phthalate 

072  1,2-benzanthracene 
(benzo(a)anthracene) 

073  Benzo(a)pyrene  (3,4-benzopyrenel 

074  3,4-Benzofluoranthene 
(benzo(b)fluoranthene) 

073    ll.lZ-benzofluoranlhene 
(benzo(b)fluoranthene) 

076  Chrysene 

077  Acenaphthylene 

078  Anthracene 

079  1.12-benzoperylene 
(benzo(ghi)perylene) 

080  Fluorene 

061    Phenanthrene 
082    1.2,5,6-dibenzanthracene 
dibenzo(,h)anthracene 


083     Ideno(1.2,3-cd)  pyrene  I 
pheynylene  pyrene) 


:,3-o- 


084 

Pyrene 

085 

Tetrachloroethylene 

068 

Vinyl  chloride  fchloroethylene) 

089 

Aldrin 

090 

Dieldrin 

091 

Chlordane  (technical  mixture  and 

metabolites) 

092 

4.4DDT 

093 

4,4nDE(p,pnDX) 

094 

4.4-DDD  (p.p-TDEi 

095 

Alpha-endosulfan 

096 

Beta-endosalfan 

097 

F.ndosulfan  sulfate 

098 

Endrin 

099 

Endrin  aldehyde 

100 

Heptachlor 

101 

Heptachlor  epoxide  (BHC- 

hexachlorocvclohexane) 

102 

Alpha-BHC 

103 

Beta-BHC 

104 

Camma-BHC  (lindane) 

105 

Delta-BHC  (PCB-polychlorinated 

biphenyls) 

106 

PCB-1242  (Arochlorl242) 

107 

PCB-1254(Arochlor  1254) 

108 

PCB-1221  (Arochlorl221) 

109 

PCB^1232(Arochlor  1232) 

110 

PCB-1248(Arochlor  1248) 

111 

PCB-1260(Aroch!orl260) 

112 

PCB-1016  (Arochlor  1016) 

113 

Toxaphene 

121 

Cyanide.  Total 

[»)   s 

jbpart  C — Zinc  Subcategory 

001 

Acenaphthene 

002 

Acrolein 

003 

Acrylonitrile 

005 

Benzidine 

006 

Carbon  tetrachloride 

(tetrachloromethane) 

007 

Chlorobenzene 

006 

1.2,4-trichlorobenzefie 

uuu 

Hexachlorobenzene 

010 

l,2-dich!oroethane 

012 

Hexachloroethane 

015 

1.1,2.2-tetrachloroethane 

016 

Chloroethane 

017 

Bis  (chloromethyl)  ether 

018 

Bis  (2-chloroethyl)  ether 

019 

2-chloroethyl  vinyl  ether  (mixed) 

020 
022 
025 
026 
027 
028 
031 
032 
033 


2-chlorondph'halene 


Parachlorometa  cresol 
1.2-dichiorobenzene 
1.3-dichlorobenzene 
1,4-dichlorobenzene 
3.3-dichlorobenzidine 
2,4-dich!orophenol 
1,2-dichloropropane 
1.2-dichioropropylene  (1.3- 
dichloropropene) 
034    2.4-dimethyphenol 
2.4-dinitrotoluene 
2.6-dinitrotoiuene 
1,2-diphenylhydrazine 
Fluoranthene 

4  rhloropheny!  phenyl  ether 
4-bromophenyl  phenyl  ether 
Bis[2-chioroisopropyl)  ether 
Bi!!(2-chloroethoxy)  methane 
Methyl  ch)oride  (dichloromethane) 
Methyl  bromide  (bromomethane) 
Bromoform  (tribromomethane) 
Tnchlorofluoromethane 
Dichlorodifluoromethane 
Hexachlorobutadiene 


035 
036 
037 
039 
040 
041 
042 
043 
045 
046 
047 
049 
050 
052 


053 

Hexachloromyclopentadiene 

054 

Isophorone 

056 

Nitrobenzene 

057 

2-nitrophenol 

058 

4-nitropher,oi 

059 

2,4-dinitrophenol 

060 

4,6-dinitro-o-creso! 

061 

N-nitrosodimethylamine 

062 

N-nitrosodiphenylamine 

063 

N-nitrosodi-n-propylamine 

071 

Dimethyl  phthalate 

072 

1,2-benzanthracene 

(benzo(alanthracene) 

073 

Benzo(a)pyrene  (3,4-benzopyrene) 

074 

3.4-Benzonuoranthene 

(benzo(blfluoranthene) 

075 

n.l2-benzolluoranthene 

(benzo(blfluoranthenej 

076 

Chrysene 

079 

1.12-benzop9r>lene 

(benzo(ghi)perylene) 

082 

1.2.5.6-dibenzanthracene 

dibenzo(,h)an!hracene 

083 

Ideno(l,2.3-cd)  pyrene  (2,3-0- 

ph 

eynyiene  pyrene) 

088 

Vinyl  chloride  (chlorethylene) 

089 

Aldrin 

090 

Dieldrin 

091 

Chlordane  (technical  mixture  and 

metabolites) 

092 

4.4-DDT 

093 

4,4-DDE(p,p-DDX) 

094 

4.4-DDD  (p.p-TDEj 

095 

Alpha-endosulfan 

096 

Beta-endosulfan 

097 

Endosulfan  sulfate 

098- 

Endrin 

099 

Endrin  aldehyde 

100 

Heptachlor 

101 

Heptachlor  epoxide  (BHC- 

hexachlorocyclohexane 

102 

Alpha-BHC 

103 

Beta-BHC 

104 

Gramma-BHC  (lindane) 

105 

Delta-BHC  (PCB-polychlorinated 

biphenyls) 

106 

PCB-1242  (Arochlor  1242) 

107 

PCB-1254  (Arochlor  1254) 

108 

PCB-1221  (Arochlor  1221) 

109 

PCB-1232  (Arochlor  1232) 

no 

PCB1248  (Arochlor  1248) 

111 

PCB-1260  (Arochlor  1260) 

112 

PCB-1016  (Arochlor  1016) 

113 

Toxaphene 

116 

Asbestos 

127 

Thallium 

Appendix  D — Toxic  Pollutants  Detected 

Below 

the  Nominal  Quantirication  Limit 

(a)     S 

ubpart  A — Cadmium  Subcategory 

044 

Methylene  chloride  (dichloromethane 

048 

Dichlorobromo  methane 

066 

Biaf2-ethylhex>ll|  phthalate 

087 

Trichloroethylene 

117 

Beryllium 

(b)     S 

uhpart  B— Calcium  Subcategory 

064 

Pentachlorophenol 

068 

Ui-N-but>l  phthalate 

086 

Toluene 

114 

Antimonj 

115 

Arsenic 

117 

Beryllium 

125 

Selenium 

127 

Thallium 

(c)    Subpart  C— Lead  Subcategory 

001 

Acenapthene 

(XM 

Benz 

,       021 

2,4.6 

024 

2-chl 

n2h 

1.3-d 

031 

2,4-d 

038 

Ethy 

039 

Fluoi 

044 

Meth 

048 

Dich 

051 

Chlo 

065 

Phen 

072 

1,2-b 

(benzold 

073 

Benz 

074 

3,4-D 

(beniLo(b 

075 

11,12 

(benzo(b 

076 

Chry. 

080 

Fluor 

084 

Pyren 

087 

Trich 

101 

Heptc 

h 

3xachlc 

117 

Beryl 

121 

Cyan 

(d)     S 

iibpart 

on 

1.1.1-t 

015 

1.1,2.2 

044 

Methi 

(d 

ichioro 

048 

Dichh 

(J51 

Chlor 

065 

Phent) 

066 

Bis(2- 

067 

Butyi 

068 

Di-n-b 

i)69 

Di-n-o 

071 

Dimet 

086 

Toiue 

117 

Beiyll 

126 

Sliver 

le)     S 

jbpart  1 

on 

1.1.1-t 

(J64 

Pent.!. 

067 

Butyl 

068 

Di-n-b 

086 

Toluer 

087 

Trichl 

114 

Antim 

115 

Arsen 

117 

Ber\ili 

12.) 

Mfrcu 

125 

Spleni 

127 

Thdilii 

m  su 

jpart  F 

064 

Pentai 

066 

Di-n-b 

086 

Toluen 

087 

Tnchk 

101 

Heplar 

hexachlor 

114 

Antimi 

115 

Arsnni 

117 

Bery  Hi 

125 

Seh'nii 

127 

Thallu 

«)     Su 

bpart  G 

0O4 

Benzen 

014 

1.1.2-tr 

021 

2,4,6-tr 

024 

2-chlor 

029 

1,1-dicl 

030 

1,2-trdr 

038 

Ethylbc 

I J  M  I 
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004    Benzene 
,       021     2.4.6-trichlorophen()i 

024  2-chlorophenol 

025  1.3-dichlorobenzene 
031     2.4-dichlorophenol 

038  Ethylbenzene 

039  Fluoranthene 

044     Methylene  chlondti  |diuhiorumL'lhHne| 

048     Dichlorobromethane 

O.tI     Chiorodibromomethane 

Ot35     Phenol 

072     1.2-benzanthracene 

(benzola)anthracenel 
0"3     Benzolajpyrene  (3,  4-beiuopueneJ 

074  3.4-Denzofluordnthene 
(benzol  bltluoranthene) 

075  11,12-benzonuofanlhGne 
(bGnzo(b)fluoranthene) 

076  Chrysenc 
080  P'luorene 
084     P>Tene 

087     Trichloroeth\tene 

101     Heptachlor  epoxide  (HMC- 

hexachloronvxlohexane 
117     Beryllium 
121     Cyanide.  Total 
(d)     Subpart  D— Leclanche  Sul!i;dte,tiory 
on     1.1.1-trichloroethane 
015     1.1.2.2  letrac:hioroethane 
044    Methylene  Chloride 

(dichloromethane) 
048     Dichlorobrnmomethane 
051     Chiorodibromomethane 

065  Phenol 

066  Bis(2-ethvlhexvl)  Phthalate 

067  Butyl  benzyl-phthalate 

068  Di-n-b-jtyl  phthalaie 

069  Di-n-Qctyl  phthalate 
071     Dimethyl  phlh.ilate 
086     Toluene 

11'^     Beivlliuni 

126  SiK-er 

U']     Subpart  E — Liihujm  Subcategory 
on     l.ll-tnchloroethane 
064     P(T,l>i>;hlorophenol 

067  Butyl  benzly-phihalate 

068  Di-n-bulyl  phthalate 

086  Toluene 

087  Trichloroelhylene 

114  .-Xntimony 

115  Arsenic 
117  Ber\iliurn 
12.)  .Mercury 
125  Selenium 

127  Thallium 

(f)     Subpart  F— .Md'^iiesiuni  Suijcali-gory 
064     Pentachlorophennl 
066     Di-n-bu!yl  phthalate 

086  Toluene 

087  Tnchioroethylene 

101  Heptachlor  epoxiiie  [HHC 
hexachlorohexane) 

114  Antimony 

115  Arsenic 
117  Beryllium 
125  Selenium 
127  Thalluim 

|«)     Subpart  G — Zinc  Subr.itegory 

0O4  Benzene 

014  1.1.2-tnchloroelhane 

021  2.4,6-trichlorophenol 

024  2-chlorophenol 

029  1,1-dichloroethylene 

030  1.2-)rans-dichloroethi,  lene 
038  Ethvlbenzene 


067  Butvl  ben/vl-phthai.ile 

068  Di-n-hu'yl  phthala'e 
070  Diethyl  phth.i'ate 

077  Acenaphthylerre 

078  .'^nthracpr!e 

080  Fhiorene 

081  Phenanthrene 

084  Pyrene 

085  Tetrachloroefhylene 

086  Toluene 

087  Trichloroelhylene 
114  Antimony 

117  Beryllium 

.Appendix  E — Toxic  Pollutants  Ueteilixi  F-om 
a  Small  Numbnr  of  Sources 

It]     Subpart  A — Cadn  mm  Subcategory 
023    Chloroform  (trichloromethane) 
086     Toluene 
116     Asbestos 

120  Copper 

I  b)    Subpart  B — Calcium  Subcategory 
066    Bis(2-ethylhexyl)  phthalate 

(c)  Subpart  C — bead  Subcategory 

066  Bisi2-ethylhexyl)  phthalate 

067  But\l  benzvl-phtalate 

068  Di-n. butyl  phthalate 

069  Di  n-octyl  phthalate 
o:'8  Antn.'-acene 

081     Phenanthrene 
086    Toluene 

(d)  Subpart  D — Leclanche  Subcategory 
023    Chloroform  (trichloromelhane) 
114     .-Antimony 

121  Cyanide,  Total 

(e)  Subpart  E— Lithium  Subcategory 
066    Bis(2-eihylhexyl)  phthalate 

(f)  Subpart  F — Magnesium  Subcategory 
023    Chlorofoi-m  (trichkiromeihjnc) 
066    Bis(2-ethyrnexyl!  phthakte 

069    Di-n-octyl  phthalate 

(g)  Subpart  G — Zinx  Subcategory 
023    Chloro'orm  (trichloromefhane) 

064  Pentachlorophenol 

065  Phenol 

066  B;s(2-ethylho\yl)  phthalate 

Appendix  F— Toxir  Pollutants  Detected  in 
Small  .Amounts  ' 

(a)  SubpaitA — Cadmium  Subcategory 
None 

(b)  Subpart  B — Calcium  Subcategory 
014    1. 1.2-trichloroethane 

121  Chloroform  (trichloromethane) 

IN4  .Methylene  chloride  fdichloromelhane) 

118  Cadmium 

120  Copper 

122  Lead 
124  Nickel 
126  Silver 
128  Zinc 

(c)  Subpart  C — Lead  Subcategory 
Oil  1. 1.  l-trichloroethane 

023     Chloroform  (trichloromelhane) 
055     .\apthalene 
!I5     .Arsenic 

(d)  Siilipart  D—Lechanche  Subcategory 
070     Die'hyl  Pthalate 

(e)  Subpart  F, — Lithium  Subcategory 
014     1.  1.  2-trichloro"thane 

023  Chloroform  (trichloromethanp) 

044  Methylene  chKinde  idn  hloro.nethane) 

118  Cadmium 

120  Copper 

121  Cyanide,  Ti-t,.l 
124  \irkel 


126  Sliver 

(f)  Subpart  F — Magnesium  Subcalpjfory 
014  1,  1.  2-trichloroethane 

044  .Methylene  chloride  (dichloromethane) 

048  Dichlorobromomethane  '    ' 

118  Cadmium 

120  Copper 
123  Mercury 
123  Nickel 
128  Zinc 

(g)  Subpart  G — Zinc  Subcategory 
Oil  1, 1.  l-trichloroethane 

013  1. 1-dichloroethane 

<H4  Methylene  chloride  (dichloromethane) 

i'''y>  N'apthalene 

Appendix  G— Toxic  Pollutants  Conlrulled  B,>l 
Not  Specifically  Kej>ulated 

ja)     Subpart  .A— Ccnuj  .„.■;;  Subcategory 

119  Chromium 

121  Cyanide 

122  Lead 

123  Mercury 

(b)  Subpart  B— Calcium  Subcategory 
None 

(c)  Subpart  C— Uad  Subcategory 

114  Antimony 

118  Cadmium 

119  Chromium 

123  Mercury 

124  Nickel 

125  Silver 
128    Zinc 

(d)  Subpart  D— Leclanche  Subcategory 
None 

(e)  Subpart  E— Lithium  Subcategory 
116    Asbestos 

128    Zinc 

(f)  Subpart  F — Magnesium  Subcategory 
116    Asbestos 

(g)  Subpart  G— Zinc  Subcategory 

115  Arsenic  'v; 

118  Cadmium  **"      •    . 

120  Copper 
122  Lead 
125  Selenium 

Appendix  H — Subcate«ori>s  \  .[  1-" it.ii   J 

(a)     B\n 

Calcium 

Leclanche 

Magnesium 

Nuclear 
'(b)    BAT,  BCT 

Calcium 

Leclanche 

Lithium 

Magnesium 

Nuclear 
(C)    PSES 

Calcium 

Lithium 

Nuclear 
(d)    NSPS,  PSNS 

Nuclear 

EPA  proposes  ti)  establish  a  new  Pert 

461  to  rend  as  foil&vvs: 

PART  461— BATTERY 
MANUFACTUWING  POINT  SOURCE 
CATEGORY 

General  Provision* 


461  ni 


Xpplicability. 
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461.: 


Sec. 

461.02  General  definitions.        | 

461.03  Monitoring  and  repo.'-ting 
requirements. 

461.W     Compliance  date  for  PSES 
Subpart  A— Cadmium  Subcategory 

461.10  Applicability;  descnpnon  of  the 
cadmium  subcategory. 

461.11  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 

461.12  Effluent  liTiitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 

461.13  New  source  performance  standards 

461.14  Pretreatment  standards  for  existing 
sources. 

461.15  Pretreatment  standards  for  new 
sources. 

461.16  [Reserved]. 

Subpart  B— Calcium  Subcategory 

461  20    Applicability;  description  of  the 

calcium  subcategory. 
461.21    [Reserved]. 
[Reserved]. 

New  source  performance  standards. 
[Reserved]. 

Pretreatment  standards  for  new 
sources. 
26    [Reserved]. 

Subpart  C— Lead  Subcategory 

461.30  Applicability:  description  of  the  lead 
subcategory. 

461.31  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available. 

461.32  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable. 

461.33  New  source  preformance  standards. 

461.34  Pretreatment  standards  for  existing 
sources. 

461.35  Pretreatment  standards  for  new 
sources. 

46136    [Reserved]. 

Subpart  D— Leclanche  Subcategory 

461.40  Applicability;  description  of  the 
Leclanche  subcategory. 

461.41  [Reserved]. 

461.42  [Reserved]. 

461. 4G    New  source  performance  standards 

461.44  Pretreatment  standards  for  existing 
sources. 

461.45  Pretreatment  standards  for  new 
sources. 

461.46  [Reserved]. 

Subpart  E— Uthlum  Subcategory 

461.50  Applicability;  descnption  of  the 
lithium  subcategory. 

461.51  [Reserved]. 

461.52  [Reserved]. 

461.53  New  source  performance  standards 

461.54  [Reserved]. 

461.55  Pretreatment  standards  for  new 
sources. 

461.56  [Reserved]. 

Subpart  F— Magnesium  Subcategory 

461.60  Applicability;  description  of  the 


Sec 


magnesium  subcategory. 

461  61  (Reserved!. 
4M  62  (Reserved! 
461  B3  .New  source  performance  standards. 

461.64  Pretreatnnent  standards  for  existing 
sources. 

461.65  Pretreatment  standards  for  new 
sources. 

461  66  (Reserved]. 

Subpart  G— Zinc  Subcategory 

461.70  Applicability;  description  of  the  zinc 
subcategory. 

461  "1  Effluent  lim.t.-itions  representing  the 
degree  of  effiuent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available. 

461.72  Effuent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable. 

461.73  New  source  performance  standards. 

461.74  Pretreatment  standards  for  existing 
sources. 

461.75  Pretreatment  standards  for  new 
sources. 

461.76  [Reserved]. 

Authority:  Sees.  301.  304(b).  (c),  (e).  and  (g). 
306(b)  and  (c).  307(b)  and  (c).  and  501,  Clean 
Water  Act  (the  Federal  Water  Pollution 
Control  Act  .Amendments  of  1972,  as 
amended  by  the  Clean  Water  Act  of  1977) 
(the  "Acf)  33  use,  1311, 1314(b),  (c),  (e), 
and  (gl.  llilWbl  and  (c)  1317(b)  and  (c|,  and 
1361;  86  Stat  616,  Pub.  L  92-500;  91  Stat.  1567, 
Pub.  L.  95-217. 

General  Provisions 

§461.01     Applicability. 

This  part  applies  to  any  battery 
manufacturing  plant  that  discharges  a 
pollutant  to  waters  of  the  United  States 
or  that  introduces  pollutants  to  a 
publicly  owned  treatment  works. 

§  461.02    General  definitions. 

In  addition  to  the  definitions  set  forth 
in  40  CFR  Part  401,  the  following 
definitions  apply  to  this  part; 

(a)  "Battery"  means  a  modular  electric 
power  source  where  part  of  all  of  the 
fuel  is  contained  within  the  unit  and 
electric  power  is  generated  directly  from 
a  chemical  reaction  rather  than 
indirectly  through  a  heat  cycle  engine. 

(b)  "Battery  manufacturing 
operations"  means  the  specific  methods 
used  to  produce  a  battery.  These 
manufacturing  operations  are  not 
included  in  any  other  point  source 
category. 

(c)  "Discharge  allowance"  means  the 
amount  of  pollutant  (mg  per  kg  of 
production  unit)  that  a  plant  will  be 
permitted  to  discharge.  For  this  category 
the  allowances  are  specific  to  battery 
manufacturing  operations. 

§  461 .03    Monitoring  and  reporting 
requirements. 

The  "monthly  average"  regulatory 


values  shall  be  the  basis  for  the  monthly 
average  discharge  in  direct  discharge 
permits  and  for  pretreatment  standards. 
Compliance  with  the  monthly  discharge 
limit  is  required  regardless  of  the 
number  of  samples  analyzed  and 
averaged. 


§  46 1 .04    Compliance  date  for  PSES. 

The  compliance  date  for  pretreatment 
standards  for  existing  sources  will  be 
three  years  from  the  date  of 

promulgation. 

Subpart  A— Cadmium  Subcategory 

§  461.10    Applicability;  description  of  the 
cadmium  subcategory. 

This  subpart  applies  to  discharges  to 
waters  of  the  United  States,  and 
introductions  of  pollutants  into  publicly 
owned  treatment  works  from  the 
manufacturing  of  cadmium  anode 
batteries. 

§461.11    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available. 

Except  as  provided  in  40  CFR 
§§  125.30-.32,  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available: 

(a)  There  shall  be  no  discharge 
allowance  of  wastewater  pollutants 
from  any  battery  manufacturing 
operations  except  from  those  set  forth 
below: 

(1)  Subpart  A— Pasted  and  Pressed 
Powder  Anodes. 

BPT  Effluent  Limitations 


MaximuTi  for 


Maximum  for 
monthly 
average 


Melnc  Units— mg/kg  of 

cadmtum 

English  Units— lb/ 1,000.000 

lb  of  cadmium 


Cadmium    . 

Nickel 

Zinc 

Cobalt 

Oil  and  Gra 

Tss -.;. 

PH   


0  87 
3  81 
359 
0  79 

54  0 
1110 

CI 


041 

2  70 
1.51 
033 
32  4 
540 
CI 


'  Within  it<e  range  ol  7  5-10  0  at  all  times, 

(2)  Subpart  A— Electrodeposited 
Anodes. 


U  M  I 


7 

041 

1 

2  70 

9 

1,51 

S 

0  33 

32  4 

540 

(') 
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BPT  Effluent  Limitations 


uaw.«..m  •«,  '  Maximum  for 
Pollulam  Of  pollutant  propefly    !     f^^  °^  ,       monthly 
]       ^         *  average 


Metric  Units — mg/kg  o( 

cadnnutn 

En.3iish  Untts— lb,' 1,000, 000 

lb  ol  cadmium 


Cadmium „„.. 

Nickel 

223.0 
983.0 
927.0 

2020 

14000  0 

i66O0  0 

(') 

105  0 
697  0 
391  0 

Zinc  

CoCalt   „ 

Oil  and  Greass „ 

TSS     

837 

8370  0 

14000.0 

(') 

PH „... 

'  Wittim  the  range  of  7  5-10.0  at  all  times 

(3)  Subpart  A — Impregnated  Anoiies. 
BPT  Effluent  Limitations 


Pollutant  Of  pollutant  property 


Maximum  for 
any  1  day 


Maximum  lor 

[       monthly 
average 


Metric  Units — mg/kg  of 

cadmium 

English  Units — lb/ 1  000,000 

lb  of  cadmium 


Cadmium.. 

Nickel „ 

Zinc  

CoBatI 


Oil  and  Grease.. 

TSS    

pH   


320.0 

14070 

1328  0 

290  0 

20000  0 

409000 

(') 


150.0 

9980 

559  0 

120  0 

120000 

200000 

(') 


'  Within  the  range  of  7  5-10,0  at  all  times, 

(4)  Subpart  .A— .Nickel 
Clcctrodeposited  Cathodes. 

BPT  Effluent  I'mitations 


Pollutant  Of  pollutant  property     *****'?'^^J'' 


Maximum  for 
monthly 
average 


Metric  Units — mg/kg  of 

nickel  applied 

English  Units— lb/ 1,000,000 

lb  ol  nickel  applied 


C/tdmium 

182.0 

603.0 

757.0 

1650 

11400.0 

234000 

(') 

854 

569.0 

310.0 

68.3 

6830.0 

11400  0 

(') 

Nickel         

Zinc         

Cooait    

Oil  and  Grease 

TSS                   

pH                   

'Within  the  range  of  7 5-10 0  at  all  times 

(5)  Subpart  A— Nickel  In'iprt'gr.ated 
Cathodes. 


BPT  Effluent  Limitations 


Poiluuni  Of  pollutant  property    i  ^^''^'■"^°' 


Mammum  for 

,       T-onthfy 
average 


Cadmium 

Nickel 

Zinc  

Cobalt      

Oil  and  Graasa.. 
TSS         


Metric  Units — mg  kg  di 

nicket  applied 

English  Unils— lb,  I.OOCAX) 

lb  of  nickel  apoi.ert 


246  0 
1640  0 

9190 

1970 

19700  0 

32800  0 


5250 

2320  0 

21800 

476  0 

32800  0 

6-300  0 

BPT  Effluent  LiMrrATiONS— Continued 


Pollulani  Of  pollutant  property    ;    .""^^  i      montmy 
I   •  ^         *     i      average 


pH 


(') 


'  Withm  the  range  of  7,5-10  0  at  all  tirties 

(6)  Subpart  A— Cell  Wash.  E!ectro!\:e 
Preparation,  Floor  &  Equipment  Wash. 
and  Employee  Wash. 

BPT  Effluent  Limitations 


Foilulont  Of  poi'uta.'-.l  properT> 


monthly 
a-verage 


any  1  aay 


Metnc  Umts— '^■c  kg  ol 

cell'  produced 

English  Units— lb  i,XIO.0OO 

lb  of  celts  produoed 


Cadmium _.._....„ 

Nickel ...; 

Zinc    

Cobalt    

Oil  and  Grease 

TSS 

pH 


2  78 
185 
104 
222 
222,0 
370.0 
(') 


'  Within  ttw  range  of  7  5-10  0  at  all  times. 


(7)Subp.irt  A- 

Producticn. 


-Cadmium  Powder 


BPT  Effluent  Limitations 


Pollutani  or  pofl-tant  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


Metitc  Units — rng.kg  o( 
cadmium  powder  produced 
English  Units— lb.  i.OOO.OC' 

lb    ol    cadmium    powde' 
produced 


CadTTiium 

Nicfel 

Zinc „ 

Cobalt _. 

CM  and  Grease.. 

TSS 

pH 


Within  the  range  of  '5-10  0  at  all  times. 


(8)  Subpart  A- 
Production. 


-Silver  Powder 


BPT  EFFLUEN"'  LiMiTATiCSS 


Poltutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


Met''tc  Liiits — f^r  1 5  ol 
silver  powoef  produced 
English  Units— lb/1.000  000 
lb  o<   Silver  powder  pro- 
duced 


Cadmium. ...£.. 

Nickel i _ 

Silver    

Zinc 

CobaM      

Oil  and  Grease 

TSS 

P^^       

6'9 
29  9 

6  69 

282 

615 

424  0 

8690 

(') 


318 
21,2 
3  61 
119 
2.55 
2550 
424  0 

CI 


'  Within  the  range  ol  7  5-10  0  at  all  times 

(9)  Subpart  A— Cadmium  Hydro.xide 
Production. 


BPT  Effluent  Limitations 


PolluUni  0.  pollutani  prooertY      Maxmurr.  toi 
I     any  1  day     , 

— 1 L 


4aiiT"xi^  tor 
monttwv 
average 


Metric  .. 'nrts — TTK,  t.c  ?' 
Engiisr.  Unts— ir    ■  :>>'    mj 

t)  Qf  CAOmtorr  jsed 


'  WittUn  the  range  of  7  5- 1 C  c  ai  an  !ir»iea. 


(10)  Subpart  ,\— NKkpl  Hydroxide 
Production. 

BPT  Effluent  LiMrrATiONS 


Polkitant  or  pollutam  property 


Maximum  lor 
any  i  day 


Metnc  Unis— mg/Kg  o( 

nckeluaed 

English  Units— t)/ 1.000.000 

botracWused 


Cadmium _.          j 

35i 
155  0 
1470 
319 
22000 
4510.0 
(') 

165 
1100 

616 

132 
13200 
2200.0 

(•» 

Nickel...™     

Zmc _    .„ 

Cobalt                   

Ol  and  Grease 

TSS ,      

pH 

'Wittiin  ttie  range  o>  7.5-100  at  all  Imes. 


5-^        (b)  (Reserved] 


^  461  12     Effluent  limitations  represent  ng 
the  degree  ot  effluent  reduction  at'.ainabie 
by  ttie  application  ot  ttie  best  avaiiatie 
tect^nology  economically  achievatJie. 

Except  as  provided  in  41  Li  R  125.30- 
.32,  any  existing  point  source  subject  to 
this  subpart  must  achieve  the  following 
effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable. 

(a)  There  shall  be  no  discharge 
allowance  of  wastewater  pollutants 
from  any  battery  manufacturing 
operations  except  from  those  set  forth 
below: 

(1)  Subpart  A— Electrodeposifed 
Anodes. 

3AT   Eff'L'JENT   LIMITATIONS 


Pollutant  or  pollutam  properly 


Manmum  tar 
•nyi  day 


Maamum  lor 
monthly 
average 


Metric  unita— mg/kg  of 

cadmun 

Engliiti  unM»-t>/ 1.000,000 

t>  o)  cadmium 


Cadmium  ..„ 

11.3 
496 
46.6 
134 
10.2 

527 
35.2 
19.7 

Nickat _ 

Zinc 

CobaH 

4.22 

Siilip.irt  A— Impregnated  .-Xnodes. 
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BAT  Effluent  Ljmitations 


BAT  Effluent  Limitations 


PoHutaM  or  pollutant  property 


Maxinum  (or 
'     any  1  day 


monrMv 


Meinc  units— mq  kg  o' 

cadmjom 

E"glls^  units—*.  VOOCDOO 

t)  of  cadmium 


CadPXjn 

Nickal  

Zinc -_ 

Co6a« 


640 
282  0 
2660 

580 


»0 
?^  0 
'•20 

24« 


(3)  Subpart  A — Nickel 
Electrodeposited  Cathodes. 

BAT  Effluent  Limitations 


H^l^jU,,^  (         Maxim-jri  'or 
PoUutapt  or  pdtutant  property  .  ^^  py)nttiiy 

*^     uay  avefaga 


Metnc  u^irts — '^'''g  t-f 

^vcke*  apo'ied 

Eiglisr  units — lb/1  OOC  QCO 

lb  3l  nicltel  applied 


Cadcuum  , 

Nckal 

Znc 

Cod* 


106 

4  35 

46.6 

33  0 

439 

165 

9.57 

396 

(4)  Subpart  A — Nickel  Impregnated 
Cathodes.  , 


BAT  Effluent  Limitations 


Pollutant  or  pollutant  property        any  1  day 


u.«~_  1^     Maxinxim  lor 
'*"'*~"  ^  I       montniy 
average 


Metnc  units — rr\g  kg  ol 

nKkei  apoked 

Englian  unita— *'1,0OC  000 

lb  at  nickai  applied 


Caarmufn     ..._ _..., 

Nick* _     

Zinc...- ... 

S40 
2820 

2660 
580 

300 
2000 
1'2  3 

Cooalt 

24  0 

(5)  Subpart  A — Cell  Wash,  Electrol>  te 
Preparation,  and  Employee  Wash. 


BAT  Effluent  Limitations 


^oi'-^xarr  jf  po^i-li'^it  property 


Maximum  tof 
any  1  day 


Maximum  tor 
montnty 
average 


Metnc  Unrts — mg/kg  of 
radmnjm  powJer  pro<Juced 
E^^IS^  Units— lb M.OOO.OOO 

!t    o*    cadmium    powder 
pfoduced 


^  ad'^ium      .„„ 

210 

8.74 
1.91 

099 

6  57 

t  nc 

Cooalt 



368 
0  79 

(7)  Subpart  A — Silver  Powder 
Production. 

BAT  Effluent  Limitations 


''jta'>'  or  oo»utan1  property 


Maximum  lor 
any  1  day 


Maximum  lor 
monthly 
average 


Metnc  Units — m^/l^g  of 

silver  powder  produced 

English  Units— lb/ 1.000.000 

lb  of  Silver  powder  pr> 

duced 


1  03 

453! 
1  32  1 
4  27 
0  93  1 

048 

Nicxel                «.   .    «« 

3  21 

S.»ver 

7,^             

0  55 

1  80 

Cooalt — 

0  39 

(B)  Subpart  A — Cadmium  Hydroxide 

Production. 

BAT  Effluent  Limitations 


Opiiu'a"'  jr  DO"utant  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


Metnc  Units — mg/kg  of 

cadmium  used 

English  Units— lb/ 1.000  000 

!b  ol  cadmium  used 


Ciidmiuni.. 
Nickel-. 

Z  ^y: 

Cooalt .. 


0  05 
020 

0  19 
004 


0  021 
014 

0  078 
C017 


(9)  Subpart  A — Nickel  Hydroxide 

Produc'ion. 

BAT  Effluent  Limitations 


Pollutant  or  pollutant  proparty 


Maximum  lor 
any  I  day 


Maximum  lor 
monthly 
average 


(a)  There  shall  be  no  discharge  of 
wastewater  pollutants  from  any  battery 
manufacturing  operations. 

(b)  [Reserved) 

§461.14    Pretreatment  standards  tor 
existing  sources. 

Except  as  provided  in  40  CFR  403.7 
and  403.13.  any  existing  source  subject 
to  this  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  Part  403  and  achieve  the 
pretreatment  standards  for  existing 
sources  listed  below.  The  mass 
wastewater  pollutants  in  battery 
manufacturing  process  wastewater 
introduced  into  a  POTW  shall  not 
exceed  the  following: 

(a)  There  shall  be  no  discharge 
allowance  of  wastewater  pollutants 
from  any  battery  manufacturing 
operations  except  those  set  forth  below: 

(1)  Subpart  A — Electrodeposited 
anodes. 

Pretreatment  Standards  for  Existing 
Sources 


Po'lutarl  or  pollutant  property 


Maximum  lor 
any  1  day 


Maximum  for 
rTK>ntfity 
average 


Metnc  Units— mg/kg  of 

cadmium 

English  Units— lb/ 1.000,000 

lb  ol  cadmium 


Caamrum „„., 

113 
49  6  : 
46,7 
10.2 

6  27 

Nii<:*<fl<  «. 

35  2 

Zf*c 

19  8 

Cobalt        

4.22 

(2)  Subpart  A — Impregnated  anodes. 

Pretreatment  Standards  for  Existing 
Sources 


Pollutant  or  pollutant  property 


Maximum  for     *^^}',';",  ^'^ 

any  1  day  ™"""* 

'  '  average 


Metnc  Units — mg/kg  of 

cadmium 

English  Units— lb/ 1.000.000 

lb  of  cadmium 

Cadmium 64,0  1  30  0 

Nickel 282  0  I  200  0 

Znc 266  0:  112  0 

Cooalt ^^ 580  ,  24  0 


,  u.,.....^  In.      Maximum  lor 
Pollutant  or  po«utant  propwiy    '  ^!*7^'  monthly 

^        '  average 


Metnc  Units — mg'kg  ol 

cells  produced 

English  Units—*/ 1  OOC  000 

lb  ol  cells  produced 


CkMuri 

NkMI 

Znc 

CobaM 


0'5 
329 
3  10  I 
066 


0  3! 
233 

1  31 
028 


(6)  Subpart  A — Cadmium  Powder 
Production. 


Metnc  Units — mg'kg  ol 

rvcKel  used 

English  Units—*/ 1 .000  000 

lb  ol  nickel  used 


Cad-ii^j".       . 
NcKei 

528 

23  3 
22  0 
4  79 

248 
16.5 

7:nr:      

9  24 

Cob*t 

- 

1  98 

(b)  [Reserved] 

§  46 1 . 1 3    Netw  source  pertormance 
standards. 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following 

performance  standards: 


(3)  SubpalTAr^Nickel 
ElectrodepositeaBat^odes. 

Pretreatment  Standards  for  Existing 
Sources 


u»im,.fT.  In.  I  Maximum  for 
Pollutant  or  pollutant  property   I     „„,"?.*  !      monthly 
»ny  '  oa*  average 


Metnc  Units — mg/kg  ol 
.     nickal  applied 
gfi^Mi  Unita— lb/ 1.000.000 
I        Ibol  racket  applied 


Cadmwm 

Nickel 


106 
466 


4  95 

33  0 


UMI 
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Pretreatment  Standards  for  Existing 
Sources— Continued 


Pretreatment  Standards  for  Existing 
Sources 


Pollutani  Of  pollutant  propetty      Waxirmim  tot 

'        any  1  day 


Zinc    ... 
Cotiall.. 


439 
e.57| 


Maxtmum  lof 
fTiOntt^ 
average 

185 
3.96 


PoHutant  or  pollutant  property 


Mdximuni         Mai*tTi.n-. 

for  any  1        toi  mon:f"v 

day  averaga 


(4)  Subpart  A — Nick^'l  Impnrqn.i'fd 
Cathodes. 


Pretreatment  Standards  fop  E»(;s^i\G 
Sources 


Pollutant  o'  pollutant  property 


any  1  day 


sverage 


n«c^e   rip;:  oo 

Engl'sri  Units— lb .  1  Oi>:  ijOO 

lb  ot  n<cKet  appii*r3 


Cadmium.. 

Nickel 

Zinc 

Cobalt 


64.0 

30.0 

282.0 

200.0 

2660 

112.0 

58.0 

24.0 

(5)  Subpart  A— Cell  VVdsh.  EK  . :troi:vte 
Preparation,  and  Employee  Wash. 


Pretreatment  Standards  for  Existing 
Sources 


Pollutant  or  pollutant  properly 


Maximum 

tot  any  1 

day 


M(3>>murn 


Cadmium 
NicKel     ., 
Zinc 
Cobalt     . 


Welnc  Ln.ts— mg/kg  o* 

cells  prod'^ced 

F-igiish  L'mtj—ib' 

!, 000.000  lb  ot  cells 

produced 


0.35 
2.33 

131 

0.28 


(6)  Subpart  A- 
Producfion. 


-Cddmiiirri  Powder 


Pretreatment  Standards  for  E 
Sources 


>:St;ng 


Pollutant  or  pollutant  property 


Maximum 

tor  any  1 

day 


MaiTfTijm 
ior  rnonthly 

avera^ 


Metric  units — mg,  kg  of 
-.admium  powder  produced 

English  Units-  -!b/ 

1  000,000  lb  o<  cadmii.m 

powder  produced 


Cadmium 

Nickel 

Zinc 

Cobalt 


2  10 

099 

927 

6  57 

874 

368 

191 

0.7» 

_i_ 


(7)  Subpart  A— Silver  Powder 
Production. 


Cadrntum „ 

NiC>9!  

Silver     . 


Metric  Units— mg  kg  ot 

ailvet  powde'  ptodwed 

Englisti  L-nts— lb/ 

1,000  000  lb  stsKvei 

powder  produceo 


C-ih 


.inc 


ujoait 


0.s5 

i.eo 

039 


(8)  Subpart  A — Cddmi.im  Hydroxide 
Production 

Pretreatment  Standards  for  Existing 
Sources 


Potlutam  or  poJIutant  ptoperty 


t*»x>mm  for    ^'^IT^fT)  ♦" 
any  1  day    I      "W""!'* 


average 


Metnc  Units — rrig  kg  0I 

cadmium  used 

Enq'ish  Unit*-»/1,000,OOC 

t)  of  cadtniutn  usad 


Cadmium.-.- 

Nickel 

Zinc 

Cobalt 


0.045 

0.021 

020 

0.14 

019 

0.078 

0.041 

0.017 

(9)  Subpart 
Production 


A— N'u.ke!  Hvdroxide 


Pretreatment  Standards  for  ExiSTti«<G 
Sources 


Po«utant  or  poflutant  property 


Maxkntim  tot 
any  tday 


Maximutn  lor 
montttly 
avetage 


"I-  . 


Metre  Unit*.—  ny 
ntc*e   .sed 
E-vgiisn  Un.:s— lb  •  000,000 
lb  of  Nickel  used 


OrtJmmm 

Nickel 

Zinc 

Cobalt 


sae 

248 

?33 

16,5 

i:o 

9  24 

4  78 

198 

[b)  [Reserved] 

§  461.15    Pretreatment  standards  tor  new 
sources. 

E.xcept  as  provided  in  |403.7  of  th  s 
chapter,  any  new  source  subject  to  this 
subpart  that  introduces  pollutants  m'o  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  pretreatment  standards  for 
new  sources  listed  below.  The  mass 
wastewater  pollutants  in  battery 
manufacturing  process  wastewater 
introduced  into  a  POTW  shall  not 
exceed  the  following: 

(a)  There  shall  be  no  discharge  of 
wastewater  pollutants  from  any  battery 
manufacturing  operations, 

(b)  [Reserved] 


?  461.16    (Reserved) 

Subpart  B — Calcium  Sut>category 

^  461.20     Applicability;  description  0I  the 
calcium  subcategory 

Th:>  su!)par1  applies  io  disc  ha.-g.s  to 
V.  dttib  of  the  United  States  and 
introductions  of  pollutants  into  publicly 
owned  treatment  works  from 
mannfiicluring  calcium  anode  batteries. 

§461.21     IReservedl 

§461.22    IReservedl 

§461.23     New  source  pretormance 
standards. 

.^^y  new  source  subject  to  this 
si'hp.ir!  must  achieve  the  following 
pi^r'    ■"-,  ;";;e  s'.andards, 

i  '   Thi  re  shall  be  no  discharge  of 
V.  .i,'.*.>\v,!ter  pollutants  from  any  battery 
manufacturing  operations. 

(b]  [Reserved) 

?  461.24    IReservedl 

;  461.25     Pretreatment  standards  for  new 
sources. 

Except  as  provided  in  §  403.7  of  this 
chapter  any  new  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CVR  Part  403  and 
achieve  the  pretreatment  standards  for 
new  sources  listed  below  The  mass 
wa.stevvater  pollutants  in  battery 
manufacturing  process  wastew,-iter 
introduced  into  a  POTW  shall  not 
exceed  the  follow  ing. 

(a)  There  shall  be  no  discharge  of 
wastewater  pollutants  from  any  battery 
:".,inufacturing  operations. 

(b)  [Reservt'd] 

§461.26     IReservedl 

Subpart  C— Lead  Subcategory 

?  461.30    Applicability;  description  of  ttx 
lead  8ut>category. 

This  subpart  applies  to  discharges  to 
waters  of  the  United  States  and 
introduction  of  pollutants  into  publicly 
owned  treatment  works  from  the 
manufacturing  of  lead  anode  batter-e? 

§461.31     Effluent  limttattons  representing 
the  degree  of  effluent  reduction  attainable 
by  ttie  application  of  the  best  practicable 
control  technology  currently  available. 

Except  as  provided  in  40  CFR  125  j(>- 
32,  any  existing  point  source  subject  to 
this  subpart  must  achieve  the  following 
effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable 
by  the  application  of  the  best 
practicable  control  technology  cu.Tentij 
available; 

(a)  There  shall  be  no  discharge 
allowance  of  wastewater  pollutants 
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from  any  battery  manufacturing 
operations  except  from  those  set  forth 
below: 

(1)  Subpart  C — Closed  Formation- 
Double  Fill,  or  Fill  and  Dump. 

BDT  Effluent  Limitations 


Potlutam  Of  poUutant  propeOy      ^!|!7d«,  ™'"™» 


Metric  Unrts — mg  kg  o« 

lead  us«d 

EngllS^  Units— lb/ 1  OOC.OOO 

n  of  lead  used 


Copoef     

Lead 

(roo    

CM  and  Grease.. 

TSS -. 

PM  — 


086 
0067 
0,56 
9.x 

185 

(') 


0  45 
0CW9 
029 
540 
90 
(') 


Witfiin  ttie  range  of  7  5-1 00  at  all  titnes 

(2)  Subpart  C — Open  Formation — 
Dehydrated. 

BPT  Effluent  Limitations 


Maximum  for 


Majiimum  'or 


PolU^tant  or  pollutant  properry    ,     |^  ,  (j,y  montniy 


Metnc  Umts — mg'kg  o' 
lead  used 

EngllS^  Units— lb/ 1  000  X'C 
t)  of  lead  used 


Cooper 

Lead 

Iron 


CM  and  Grease  . 

TSS 
pH 


17  1 
1.35 

11.1 
1800 
369  0 

II 


90 
1  17 
567 
108.0 
1800 
(') 


wtnin  tns  range  o(  7  5-10  0  at  all  times. 

(3)  Subpart  C— Battery  Wash. 
BPT  Effluent  Umitations 


PoI'Ltanl 

or  pdluUnt  property 

Maximum  tor 
any  1  day 

Maximum  tor 
monthty 
average 

Metnc  Units— mg  kg  o( 

lead  used 

Enghsn  Units— lb"  OOC  (XX) 

t>  0'  lead  used 

Cooper 

137 
145 
Oil 
0.B9 
14  4 
295 
(1 

0  72 

Lead 

0  10 

Iron 

046 

O*  and  GrMM 

TSS 

864 

144 

pM 

d 

'WiOw  the  range  o(  7  5-10  0  at  all  times 

(4)  Subpart  C— Floor  Wash. 
BPT  Effluent  Limitations 


PoUutam  or  pollulant  property    [  ^iiT^ilr  \       fnontniy 


any  I  day 


average 


Metnc  Umts— mg/kg  ol 

lead  used 

EngMi  Urata— «>.'  t  000.000 

ibol  lead  used 


BPT  Effluent  Limitations — Continued 


Po''v;»a-'  0'  ()0'!utaT  oroo«rry 


Maximum  for 
any  1  day 


Maximum  for 
monttily 
average 


Lead           - 

0062 

051 

820 

16  8 

(') 

0  053 

026 

0(  and  Cif^eas© 



492 
820 

(') 

'  Within  tne  -a^ge  of  "  5-  ' ;  ;  ai  all  times. 

(5)  Subpart  C— Battery  Repair. 
BPT  Epfluent  Limitations 


„  .,  ^    .  _.       Maximum  tor 

Pollutant  or  poHutant  property        ^^^  ,  ^^ 


Maximum  for 
monttily 
average 


MeTnc  Units — mg/kg  of 

lead  used 

Englisfi  Units— lb/ 1 ,000  000 

ic  of  lead  used 


Copper 
Laad 


Oil  and  ; 

TSS 
pH 


0  27 
0.021 

o.ia 

2.80 

5.74 
(') 


014 
0018 
0068 
1  68 
28 
(  ) 


'  Withm  the  range  of  7  5-10.0  at  all  times. 

fbl  [Reserved] 

§  461.32    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  ttie  best  available 
technology  economically  achievable. 

E.xcept  as  provided  in  40  CFR  125.30- 

32.  any  existing  point  source  subject  to 
this  subpart  must  achieve  the  following 
effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable; 

(d)  There  shall  be  no  discharge 
allowance  of  wastewater  pollutants 
from  any  battery  manufacturing 
operations  except  from  those  set  forth 
below: 

(1)  Subpart  C— Open  Formation- 
Dehydrated. 

BAT  Effluent  Limitations 


Pollutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 

I      monthly 
I      average 


Metnc  Unrta— mg/kg  ol 


Coope' 
Lead 
Iron 


Engl«h  Units— «!/ 1 ,000,000 
lbo<  lead  used 

259 
021 
168 

136 
018 
086 

Copp» 


0.78 


041 


[2J  Subpart  C— Battery  Wash. 


BAT  Effluent  Limitations 


Pciioant  or  pollutant  property 


'■  Average  of 

daily  values 
Maximum  for  '        for  1 0 
any  1  day        consecutive 
sampling 
days 


Metnc  Uruts — mg/kg  ol 
lead  used 

English  Units— lb/ 1  .OOO.OOC 
lb  of  lead  used 


Copper  0  69 

Lead r °  °^ 

Iron 0  45 


0.36 
0  047 
0.23 


(3)  Subpart  C— Battery  Repair. 
BAT  Effluent  Limitations 


Poilutanl  or  pollutant  properly 


Maximum  for 
any  1  day 


Maximum  lor 
monthly 
average 


Metric  Units— mg  kg  of 

lead  used 

English  Units— lb,'  1  000  OOC 

lb  of  lead  used 


Copper  „ 

Lead 

027 
0.021 
0.17 

014 

0C18 
0  088 

(b)  [Reserved] 

§  461.33    New  source  performance 
standards 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following 
performance  standards. 

(a)  There  shall  be  no  discharge 
allowance  of  wastewater  pollutants 
from  any  battery  manufacturing 
operations  except  from  those  set  forth 
below: 

(1)  Subpart  C — Open  Formation- 
Dehydrated. 

New  Source  Performance  Standards 


Maxim  m  lor     Maximum  for 
Pollutan!  or  poilutanl  property    i     ^      ^ ^^  monthly 

8V6faQv 


Metnc  Umts — mg/kg  ol 

lead  used 

enghsh  Units— lb/ 1.000  OOC 

lb  of  lead  used 


Copper     

Lead       

Iron    

Oil  and  Grease.. 

TSS 

pH 


0039 
0008 
0.25 
2.04 
3.06 
(') 


0016 
0  002 
0  13 
2  04 
2  25 
CI 


'  Within  (he  hmrts  of  7  5-10  0  at  all  times 

(2]  Subpart  C— Battery  Wash. 

New  Source  Performance  Standards 


Pollutant  or  pollutant  property 


Maximum  lor 
any  1  day 


Maximum  lor 
monthly 
average 


Metnc  Units— mg/kg  of 

lead  used 

English  Umts— lb/ 

1,000,000  lb  Ol  lead  used 


Copper 


0.011 


0004 


UMI 
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!s — fng/kg  of 

3  used 

i— lb/ 1 .000.000 

ead  used 

0.36 

0.047 

0.23 

FANDARDS 


Maximum  for 


rittft— mg/kg  of 

ad  used 

Its— tbM, 000, 000 
lead  used 


0016 

0  002 

013 

2  04 

2  25 

(') 

init»— mg/kg  of 
lad  used 
m  Units— lb/ 
I  1  b  of  lead  used 


New  Source  Performance  Standards- 
Continued 


Pollutant  Of  pollutant  property 


Maxrmum  for 
any  1  day 


Maximum  for 

monthly 

average 


Lead    

Iron  

Oi!  and  Grease.. 

TSS  

P"  


'  Witfiin  tfie  limits  of  7  5 — 10  0  at  all  times 

(3)  Subpart  C — Battery  Repair. 

New  Source  PERFORfkiANCE  Standards 

j \ 

'  ..  .«  I  '  Maximum  for 

Poiulan!  .3f  po'l^tant  properry      ^a"'™"^  '<"         rr,o"tnly 
^      ^         any  1  day 

'  '  average 


Metnc  Ur>fts — mg/kg  ot 

tead  used 

Engtisti  UniTs— ^  ^'' 

1.000.00G  lb  ot  tead  used 


Cooper    „ „ 

iron            

O004       1 
OOOOB 
0  026 
0.21 
0.32 
(•) 

0  002 

0  0003 
C  013 

O'i  ar>c:  Grease     

C  21 

TS3                    

0  23 

dH  

(') 

'  Withm  the  limits  of  7  5— 10  0  at  all  times 

(b)  [Reserved] 

§  461.34    Pretreatment  standards  for 
existing  sources. 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  comply  with  40  CFR  Part  403  and 
achieve  the  pretreatment  standards  for 
existing  sources  listed  below.  The  mass 
wastewater  pollutants  in  battery 
manufacturing  process  wastewater 
introduced  into  a  POTW  shall  not 
exceed  the  following: 

(a)  There  shall  be  no  discharge 
allowance  of  wastewater  pollutants 
from  any  battery  manufacturing 
operations  except  from  those  set  forth 
below: 

(1)  Subpart  C — Open  Formation — 
Dehydrated  Pretreatment. 

Standards  for  Existing  Sources 


Pel  utant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  tor 
nxxittily 
j^    average 


Metnc  Units — rng.'kg  of 

lead  used 

English  Units— Iti/ 

1.000,000  1b  of  lead  used 


Copper 
Lead 


2.59 
0.21 


1.36 
016 


(2]  Subpart  C— Battery  Wash. 


Pretreatment  Standards  for  Existing 
Sources 


PoUutanI  or  pollutant  property 


Maxirrxjm  for 
any  1  day 


Maximurr  tor 
monltify 
flirerage 


Met'fC  unr!s— rn§  kg  of  lead 

used 

E^gsi-  uniis— lb   ■  000  000 

It  o*  lead  jsed 


Coopef     

Lead           .  . 



0  69  : 

0  054  1 

036 
0  047 

(3)  Subpart  C — Battery  Repair. 

Pretreatment  Standards  for  Existing 
Sources 


Pollutant  or  poilula.it  p'opet, 


Warimurr  ^(y 


Mammum  »oi 

r~<onth'v 

ave'age 


Metnc  units — mg/kg  of  lead 

used 

English  units— lb/ 1 ,000.000 

tb  of  lead  used 


Copoer    

027 
0.021 

0  14 

Lead 

0018 

(b)  [Reserved]. 

§  461.35     Pretreatment  standards  for  new 
sources. 

F.xcept  as  provided  in  §  403.7  of  this 
chapter,  any  new  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  follcwing  pretreatmt'ni 
standards  for  new  sources.  The  mass 
wastewater  pollutants  in  battery 
manufacturing  process  wastewater 
introduced  into  a  POTW  shcill  not 
exceed  the  following: 

(a)  There  shall  be  no  discharge 
allowance  of  wastewater  pollutants 
from  any  battery  manufacturing 
operations  except  from  those  set  forth 
below: 

(1)  Subpart  C — Open  Formation — 
Dehydrated. 

Pretreatment  Standards  for  New 
Sources 


Poltutan:  or  pollutant  property 


Maximum  for 
any  I  day 


Maximum  for 
monthly 
average 


Copper 
Lead 


Metnc  units— mg  kg  of  lead 

used 

English  units— lb '1,000, 000 

lb  ot  lead  used 

0  039                  0  016 

0,006  i                C002 

(2)  Subftart  C— Battery  Wash. 


Pretreatment  Standards  for  New 
Sources 


Poiiutam  or  poAjtaru  pr:iperty 


MaKKn^yTi  tor 
I    any  1  day 


montruy 


Me''".:  un!T«.- — r^'hg  y  'Bftc^ 

usee 

English  units— lb M.CXK3.000 

Dot  toad  4A«1 


0  011 

oxxa 

OOM 

Lean 

0  001 

(3)  Sj!  pan  C^Bhttery  Repair. 

pRf-REA'Mr'.T  STANDARDS  FOR  NEVV 

Sources 


P'O'^uld'^l  or  po'l'Jtanr  O'  ■.'^^ 


Metnc  unris~mg  *-  D'  lead 

used 

t-gii^'  unit»-«)/1. 000,000 

koi  lead  used 


Copper . 
Lead 


0.004 
0.001 


0002 

00003 


fbl  [Rpsprved] 

5  461.36     (Reserved) 

Subpart  D-Leclanche  Subcategory 

s  461.40     Applicability;  description  of  the 
Leclanche  8utx;atego'7 

This  subpart  applies  to  discharges  to 
waters  of  the  United  States,  and 
introductions  of  pollutants  into  publicly 
owned  treatment  works  from 
manufacturing  Leclanche  type  batteries 
(zinc  anode  batteries  with  acid 
electrolytel. 

§46141     IReservedl 

§461.42     IReservedl 

§461.43     NevK  source  performance 
standards. 

A.".\  new  source  su!:]ect  to  this 
subpart  must  achieve  the  fo!lnwir:g 
performance  standards 

(a)  There  shall  be  no  discha.'-ge  of 
wastewater  pollutants  from  any  battery 
manufacturing  operations 

(b)  [Reser\'edl 

§  461.44    Pretreatment  standards  for 
existing  sources. 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  existing  soiirces  listed 
below.  The  mass  wastewater  pollutants 
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irvbattery  manufacturing  process 
wastewater  introduced  into  a  POTVV 
shall  not  exceed  the  following: 

(a)  There  shall  be  no  discharge  of 
wastewater  pollutants  from  any  battery 
manufacturing  operations. 

(b)  [Reserved] 

§  461.45    Pretreatment  standards  for  new 
sources. 

Except  as  provided  in  §  403.7  of  this 
chapter  any  new  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources  listed  below 
The  mass  wastewater  pollutants  in 
battery  manufacturing  process 
wastewater  introduced  into  a  POTVV 
shall  not  exceed  the  following: 

(a)  There  shall  be  no  discharge  of 
wastewater  pollutants  from  any  battery 
manufacturing  operations. 

(b)  [Reser\'ed] 

§461.46    [Reserved] 

Subpart  E-Uthium  Subcategory 

§461.50    ApplicabJIity;  description  of  the 
Hthlum  subcategory. 

This  subpart  applies  to  discharges  to 
waters  of  the  United  States  and 
introduction  of  pollutants  into  publicly 
owned  treatment  works  from  the 
manufacturing  of  lithium  anode 
batteries.  . 

§461.51    [Reserved] 

§461.52    [Reserved] 

§461.53    New  source  performance  ' 

standards. 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following 
performance  standards. 

(a)  There  shall  be  no  discharge 
allowance  of  wastewater  pollutants 
from  any  battery  manufacturing 
operations  except  from  those  set  forth 
below: 

(1)  Subpart  E — Lead  Iodide  Cathodes. 

New  Source  Performance  Standards 


Potlutant  or  poKutaitt  proparty 


Maiimum  <» 
■ry  1  day 


Maxfrnum  for 
montnty 
average 


Metnc  Unrts — mq/kg  o( 

E^^gl«^  Unrts— lb.  1  000, OOO 
lb  o<  l«acl 


Chrommm.. 


Won... 

TSS.. 
pH„. 


234 

6  31 
77  8 
946  0 
(I 


S46 
568 
39  6 

694  0 
CI 


'WMtwltw  range  o<  7  5-10  0  at  all  unes. 


(2)  Subpart  E— Iron  Disulfide 
Cathodes. 

New  Source  Performance  Standards 


f^"''utant  0*  poMutart  propel 


Mdxtnum  lof 
any  1  day 


Mawmum  tot 
monthly 
average 


Metric  U'^its — rng.'ttg  o*  too 

*soH>Oe 

English  jn,|s— lb/ 1,000  ;X)0 

lb  ol  ifon  flisurtide 


Chtrfmi^ftn  

2  '9 

1  13 

Lead  -.    ™«.    ... 

0  '6                     0  58 

irofi     

9.28                   4  75 

TSS _. 

pH 

113.0 
(') 

S3  0 
(  1 

■Within  trie  range  of  7  5-10  0  at  all  times. 

(3)  Subpart  E — Floor  and  Equipment 

Wash.  Cell  Testing,  and  Lithium  Scnp 
Disposal. 

New  Source  Performance  Standards 


Pollutant  or  pollutant  property 


Maximum  for 
I    any  1  day 


Maximum  for 
rTx>ntMy 
average 


Metnc  Units — mg/kg  of 

cells  produced 

English  Units— lb/ lO-X), OOO 

lb  o(  cells  produced 


ChrorfMum 

Lead. 


'  Wittun  tfie  range  ol  7  5- 1 0  0  at  all  times. 

f4)  Subpart  E — Air  scrubbers. 

New  Source  Performance  Standards 


P.jii^^am  or  pollutant  property 


Metnc  Units — rng/kg  of 
cells  produced 
Eriglish  Units — lb/ 

1  OOOJXW     lb     ol     cells 
produced 


TSS.. 
pH... 


4340 

t") 


2120 

(■) 


'  Wthin  the  range  of  7  5-10  0  at  all  limes. 

(b)  [Reserved] 

§461.54    [Reserved] 

§  461.55    Pretreatment  standards  for  new 
sources. 

Except  as  provided  in  §  403.7  of  this 
chapter,  any  new  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources  listed  below. 
The  mass  wastewater  pollutants  in 
battery  manufacturing  process 
wastewater  introduced  into  a  POTVV 
shall  not  exceed  the  following: 

(a)  There  shall  be  no  discharge 
allowance  of  wastewater  pollutants 
from  any  battery  manufacturing 
operations  except  from  those  set  forth 
below; 


(1)  Subpart  E — Lead  Iodide  Cathodes. 

Pretreatment  Standards  for  New 
Sources 


Pollutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 
i       monthly 
!      average 


Metnc  Units — mg/kg  of 

lead 

English  Units— lb/ 1 ,000.000 

lb  of  lead 


Chromium. 
Lead 


23.4 
6.31 


946 
5.68 


(2)  Subpart  E— Iron  Disulfide 
Cathodes. 

Pretreatment  Standards  for  New 
Sources 


Pollutant  Of  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


Metnc  Units — mg/kg  o'  iron 

disulfide 

English  Units— lb/ 1,000. 000 

lb  of  iron  disulfide 


Chromium 

279 
0.76 

1  13 

Lead 

068 

f2)  Subpart  E — Floor  and  Equipment 
Wash,  Cell  Testing,  and  Lithium  Scrap 
Disposal. 

New  Source  Performance  Standards 


Pollutant  or  pollutant  properly 


Maximum  lor 
any  1  day 


Maximum  lor 
monthly 
average 


Metnc  Units — mg/kg  of 

cells  produced 

English  Units— lb/ 1.000, 000 

lb  of  cells  produced 


Chromium.. 
Lead  


0.040 
0.011 


0  016 
0  010 


(b)  [Revised] 

§461.56    [Reserved] 

Subpart  F— Magnesium  Subcategory 

§  46 1 .60    Applicability;  description  of  the 
magnesium  subcategory. 

This  subpart  applies  to  discharges  to 
waters  of  the  United  States  and 
introduction  of  pollutants  into  publicly 
owned  treatment  works  from  the 
manufacturing  of  magnesium  anode 
batteries. 

§461.61    [Reserved] 

§461.62    [Reserved] 

§  461.63    New  source  performance 
standards. 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following 
performance  standards. 

(a)  There  shall  be  no  discharge 
allowance  of  wastewater  pollutants 
from  any  battery  manufacturing 
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operations  except  from  those  set  forth 
below: 

(1)  Subpart  F— Silver  Chloride 
Cathodes — Chemically  Reduced. 

New  Source  Performance  Standards 


Po'ijU'"!  sy  poiij'.an!  property 


Waxirnum  tor 
any  1  day 


MaximurTi  fo' 
rriontfily 
average 


Metric  Units— mg.'kg  of 

silver  processed 

E'^gllS^  Unrts— ft)/ 1,000, CKX: 

lb  of  silver  processed 


Lead _.. 

819 

23  75 

1008 

40950 

1229  0 

(') 

7  37 

Iron 

COD 

5196 
1999  0 

TSS  

pH 

9010 

'  Wir'ii.T  t^e  range  of  7,5-100  at  all  times. 

(2)  Subpart  F— Silver  Chloride 
Cathodes — Electrolytic. 

New  Source  Performance  Standards 


Wajcmum 

WaxirTij,-n 

Po«-'.a-it  or  po.  i.tan!  property 

for  any  1 

tor  rTX>nthl, 

day 

average 

Metnc  U'lits 

— mg  kq  0* 

silver  processed 

English 

Units— ID ' 

1,000  000 

lb    0'    si've' 

processed 

Lead „ 

145 

131 

Silver 

421 

174 

lioo.™    ._ 

179.0 

914 

COO 

7250  0 

3MC0 

TSS 

2180.0 

1^0  0 

I  1 

'  Within  tfie  range  of  7.5-10.0  at  all  times. 

(3)  Subpart  F— Cell  Testing. 

New  Source  Performance  Standards. 


Pollutant  Of  pollutant  property 


Maximum  for 
I     any  1  day 


Max. mum  lof 
montniy 
average 


Mel/iC  Unils— mg.  kg  of 

cells  produced 

English  Units— lb/ 1.000, OOC 

lb  of  eel!  p'oduced 


Lead   

526 

15  3 

64.7 

2630.0 

789.0 

(') 

4  ^4 

S.iver 

631 

Iron       

31  2 

COD 

TSS 

1290  0 
579  0 

pH -_ 

(') 

'  A'lihin  me  range  of  7  5-10.0  it  aU  time*. 

(4)  Subpart  F — Floor  and  Equipment 
Wash 

New  Source  Performance  Standards. 


Pollutant  Of  pollutani  property    |     any  1  day 


ii<.«..«  ,r^  #~  I  Maximum  lof 

Maximum  for         ^„,^.. 

'       monthly 

average 


Metnc  Units — mg/kg  of 

cells  producad 

English  Units— lb/ 1,000.000 

lb  of  cell  produced 


Lead  .. 

Silver.. 


0.009 
0  027 


T" 


0006 

0011 


New  Source  Performance  Standards 
Continued 


Po'iulant  Of  poilj'.ant  property 


Maximum  for 
any  1  uay 


Iron 

coo.... 

TSS 

P^^ 


0  12  . 
470 
1.41 
(') 


1  Maximum  for 
rrionthly 
average 

!  30 
I  1  !M 

I         u 


I  Within  me  range  of  7  5-lO  0  al  an  times 

(5]  Sabpa.'-t  F — Air  Scrubber. 

Nt.v  Source  Performance  Standards. 


Pollutant  or  pollutant  property 


Maximjm 

fof  any  1 

day 


Maximum 

lor  mont'ii> 

average 


Metnc  Units — mc  ki;  o* 

cells  produced 

E-.ghsh  Units- It'i  OOC  iXX) 

IB  Of  cells  produced 


TSS  ....... 

pH 


-VX.- 


84670 


•Within 


the  range  of  7  5-10  0  at  all  times. 


4130  0 


[b]  [Reserved] 

§  461.64    Pretreatment  standards  for 
existing  sources. 

Except  as  prov.ded  in  40  CFR  403.7 
and  403.13.  any  existing  source  subject 
to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  comply  "with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  existing  sources  listed 
below\  The  mass  wastewater  pollutants 
in  battery  manufacturing  process 
wastewater  introduced  into  a  POTW 
shall  not  exceed  the  following: 

(a)  There  shall  be  no  discharge 
allowance  of  wastewater  pollutants 
from  any  battery  manufacturing 
operations  except  from  those  set  forth 
below: 

(1)  Subpart  F — Silver  Chionde 
Cathodes — Chemically  Reduced. 

Pretrea-^ment  Standards  for  Existing 
Sources 


Poll.tant  or  pc.iu'.ant  property   j  "^^^iT" '^  ,       month:, 
any  1  day     ,       g^e'sae 


Metnc  Un.ts — mg  kg  of 

sirver  processed 

English  Units— lb  •  OOC  D'* 

lbs  of  siivef  processed 


Lead... 
s.iver.. 


366.7 
1006.0 


[2]  Subpart  F— Silver  Chloride 
Cathodes — Electrolytic. 


PRETREATMENT  STANDARDS  FOR  EXISTING 

Sources 


'  Un.m.^  w   '  Maximum  lot 
Po".,;an!  or  X'  -'ani  iTOpe-y       »>*»'™m  roi  montMW 

ar>»  1  da , 


Mt-trc    l^'^is — rT»Q    Kg   r>l 

-■cf'S-'-  i-fnns— lb  '  cx>"  '».:« 
16  0^  siiv«-  processed 


Lead 

21J 
S9.S 

16* 

5akMr 

24  7 

(3j  Subpa.-'  F 


';  Tc'Stins. 


Pretreatment  STAfOAfics  for  ExiSTing 
Sources 


Poflutant  or  poHulanI  prapwty 


-L 


Utiamum  tor 
■nr  1  dmi 


Maximum  tor 


average 


Metric  Units— mg/kg  o< 

oeKi  produced 

English  Unil>-t>/l.000,000 

Ci  ol  cells  produced 


Lead. 

789 
21.6 

6.84 

Silvar.. „. 

694 

(4)  Subpart  F — Floor  and  Equipment 

Wash. 

Pretreatment  Standards  for  Existing 
Sources 

li,.  .^  ,.-  i™  '  Marinium  for 


Pollutant  or  poUutant  proc< 


montniy 

averager 


Metnc  Units— mg/kg  of 

oeNs  produced 

English  Units— 1>/1. 000.000 

ti  ofceUs  produced 


Lead 

Silvnr, 

0.02 
0.030 

0013 
0.016 

(b)  IReser\'ed] 

>  461.65    Pretreatment  standards  for  new 
sources. 

Except  as  prisvioi  d  m  §403  7  of  th,s 
chapter,  an\'  m-w  source  suhiect  to  tins 
subpart  that  introduces  pollutants  ;r.:u  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources  listed  below. 
The  m.HSS  wd?!rvvafer  pollutants  m 
battcTV  n-..ir..,factunng  process 
wastewater  introduced  into  a  POTW 
shall  not  exceed  the  following: 

(a)  There  shall  be  no  discharge 
allowance  of  wastewater  pollutants 
from  any  battery  manufacturing 
operation?  except  from  those  set  forth 
below: 

(1)  Subpart  F — Silver  Chloride 
Cathodes — Chemicallv  Reduced. 


»    I 


51064 


Federal  Register  /  Vol.  47,  No.  218  /  Wednesday,  November  10,  1982  /  Proposed  Rules 


Pretreatment  Standards  for  New 
Sources 


PoiutanI  or  poditant  property 


Maximun  *or 
tny  1  day 


I  Mawnxim  for 
monthly 
average 


Metnc  jnrts — nig'^^g  or 

s«^/er  processed 

Eiqlisn  Units — it.  VOOC  XiC' 

ti  ot  siTver  processed 


Lead 

819 
23.75  1 

7  37 

Srtw 

983 

(2)  Subpart  F — Silver  Chloride 
Cathode — Electrolytic. 

Pretreatment  Standards  for  New 
Sources 


PoMutam  or  pollutant  property 


Maximum  ^x 
ar>y  i  day 


Maximom  tor 
monthly 
average 


Metnc  Jf^s — f^  kg  or 
silver  processed 

E"giisn  v.nits— 16   '  XJC'XO 
t)  oi  silver  processed 


Lead       _ 

Silver 

14.5 
42.1 

13.1 
17.4 

(3)  Subpart  F— Cell  Testing 
Pretreatment  Standards  for  New  Source 


u  ,        Maximum  tor 

Pollutant  or  polluUnt  property    .     f^  ,  [1'      I      monmiy 
^        '  avarage 


Me'nc  Units — mg,  kg  o* 

ceils  pT'Oduced 

E'-qitsn  Uf-'is— lb/1.000,000 

lb  a<  :eiis  produced 


lead  . 
Silver 


5.26 
15.3 


4.74 
6  31 


[4]  Subpart  F— Floor  and  Equipmt-nt 
Wash. 

Pretreatment  Standards  for  New 
Sources 


Uflvm,  ...^  irt,     Ma.^'imum  lor 
Pollutant  or  pollutanl  property         HTf  h1  rronii-iy 

^         *  average 


Metre  L'nits — mg.  Kg  of 

cells  produced 

Englls^  Units— lb.  1  000,000 

lb  of  cells  produced 


Lead. 
Sitvar., 


0  009 

0  027 


0008 
0  011 


(b)  [Reserved] 

461.66    [Reserved] 

Subpart  G— Zinc  Subcategory 

§  461.70    Applicabiltty,  detcrtption  of  the 
zinc  Mbcategory. 

This  subpart  applies  to  discharge  to 
waters  of  the  United  States,  and 
introductions  of  pollutants  into  publicly 
owned  treatment  works  from  the 
manufacturing  of  zinc  anode  batteries. 


§461.71    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  t>est  practicable 
control  technology  currently  available. 

Except  as  provided  in  40  CFR  125.30- 

125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  eftluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available: 

(a)  There  shall  be  no  discharge 
allowance  of  wastewater  pollutants 
from  any  battery  manufacturing 
operations  except  from  those  set  forth 
below: 

(1)  Subpart  G — Wet  Amalgamated 
Powder  Anodes. 

BPT  Effluent  Limitations 


BPT  EFF^UENT  UMrrATiONS— Continued 


Pollutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 

monthly 
average 


Metnc  Urits — mg.kg  of  zinc 

English  Umts— lb/1  OOCBOO 

lb  of  zinc 


1  6C 

0  95 

1  56 
506 
164 

76.0 

156.0 

O 

Mercury 

0  38 

Silver    _ 

Zirc           



0  65 
2  13 

Manganese „„„.. 

1  29 

Qii  ?nd  Grease  ,. 
'5S                    

4S.6 
76  0 

pH 

o 

'Within  the  range  of  '5-100  at  all  times 

(2]  Subpdrl  G — Gelled  Amalgam 
Anndf'S 

BPT  Effluent  Limitations 


u...-^,...  1^  ':  Maximum  for 
Pollutant  or  poUutaiit  property        S^T^tov^         monthly 
^^  ^  ^  average 


Metnc  units— mg.kg  of  zinc 

Erglish  Units— lb/ I.OiXJ, 000 

lb  of  zinc 


Mercun^  

Silver        

Z-K           ...„ ..„    „_. 

»^angan<3se -____ _„. 

Oil  ana  3rease „„_ 

T^S                      

0  29                 0  12 
0  17  1               0,068 
0  28  '               0  12 
0  91                  0  38 
0  29                  0  23 
136                   816 
2^  9                   13  8 

P'-i .                         

(    )                     t    ) 

'  WitNn  ttw  range  of  7  5—  1 0  0  at  all  times 

(3)  Subpart  G — Zinc  Oxide.  Formed 

Anodes, 

BPT  Effluent  Limitations 


Poitutant  or  pollutant  property 


Max. mum  for 
any  1  day 


Maximum  for 
monthly 
average 


Metnc  Units — mg/Kg  of  zinc 

English  Units— lb /1, 000, 000 

lb  Of  zmc 


Lhrcmium.„.„„„ 
Mercury  ..„.«.. 
Silver  ,..„.„, 
Zi.TC 

Mangar«se 
Oil  and  Grease 
TSS  


601 
35  8 
587 

19O0 

6!  5 

2,860  0 

5  870  0 


243 
143 
24  3 

80  1 

48  6 

1,7200 

2  860  0 


I  ua.«niim  hv  '  Maximum  for 
Pollutant  or  pollutanl  property   I     f^^YrtL!/    i      monthly 
any  1  oay     j      jverage 


pH 


(') 


(') 


'  Within  the  range  of  7,5-10,0  at  aU  times. 

(4)  Subpart  G — Electrodeposited 
anodes. 

BPT  Effluent  Limitations 


Pollutant  or  pollutant  property 


'  Maximum  for 
any  1  day 


Maximum  for 
j       monthly 
average 


Metnc  Units — mg/kg  of  zinc 

deposited 

English  Units— lb/1, 000, 000 

lb  of  zinc  deposited 


ohiomium 

Mercury 

Sdver 

Zinc 

Manganese   

Oil  and  Grease.. 

TSS „.. 

pH 


1,340  0 

798  0 

1.3100 

4,250  0 

1.370,0 

63,800  0 

131,0000 

(') 


543  0 

3190 

543  0 

1  7900 

1,090  0 

38,300  0 

63,800  0 

11 


Aithin  the  range  of  7  5-10  0  at  all  times 

(5)  Subpart  G — Silver  Powder,  Formed 
Cathodes. 

BPT  Effluent  Limitations 


Pollutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


Metnc  Units — mg/kg  of 

silver  applied 

English  Units— lb/1  OOO.OOO 

lb  of  silver  applied 


823 

49  0 

80  4 

261  0 

84  3 

3.9200 

8,0400 

(') 

33  3 
196 

Mercury „ 

Silver    _„ 

Zinc 

1 10  0 

Manganese __..„ . 

Oil  and  Grea3e....™„.-..„_..___.. 
TSS                   

667 

2.350  0 
3  920  0 

pH   

(') 

Within  the  range  of  7,5-10  0  at  all  times 

(6)  Subpart  G — Silver  Oxide  Powder, 
Formed  Cathodes. 

BPT  Effluent  Limitations 


Pollutant  or  pollutant  property 


Maximum  lor  !  Maxmum 'or 


any  1  day 


monthly 
average 


Metric  Units — rt<g/kg  of 

si^er  applied 

English  Units— lb/ 1 ,000.000 

lb  of  silver  applied 


Chromium 

Mercury 

Silver 

Zinc     

Manganese 

Oil  and  Qresae,. 

TSS 

pH  _. 


55,0 

328 

53  7 

1750 

564 

2,6200 

5,370.0 

(') 


223 

131 
22  3 

73  4 
446 

1,570  0 

2.620  0 

(  ) 


'  Wrthm  the  range  of  7  5-10  0  at  all  Umes, 

(7)  Subpart  G — Silver  Peroxide 
Cathodes. 


UMI 


Federal  Register  /  Vol.  47,  No.  218  /  Wednesday.  November  10,  1982  /  Proposed  Rules  51085 


BPT  Effluent  Limitations 


BPT  Effluent  Limitations— Continued 


Poiluiam  or  pollutani  property 


Maximum  for 
any  1  day 


Maximum  lor 
rDonthly 
average 


Metric  Units — mg  Kg  of 

silver  applied 

English  Units— lb/ 1 ,000  000 

lb  of  Sliver  applied 


13.2 
785 

129   : 

418 

135 
628  0 
1.290  0 
(') 

534 

3  14 

Silver 

Z,rK 

5  34 
176 
107 

On  a-id  Grease 

377  0 

TSS „ 

pH  „ 

626  0 

Ci 

'  Wfttiin  the  range  of  7  5-10.0  at  all  times 

(8)  Subpart  G — Nickel  Irr.p.rcgnated 
Cathodes. 

BPT  Effluent  Limitatio.ns 


Pollutan!  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  lor 
monttily 
average 


Metric  Units — mg/kg  of 

nicKel  applied 

English  Urals— lb'1  OOC  (lOO 

lb  of  nickel  applied 


6890 

410 

2,320.0 

673.0 

2.180.0 

7050 

32  800  0 

67.300  0 

(') 

279  0 

We'cury _ 

Nickel 

^Si  0 

S  .*■          

279  0 

Zinc           „ „ „. 

^'3^qa,^ese 

9190 
558  0 

Oil  and  Grease 

19  700  0 

TSS      ...    .                 

32  800  0 

pH 

(') 

'  Withm  the  range  of  7  5-10  0  at  all  times 

(9j  Subpart  G— Cell  Wash,  Elfctrol\le 
Preparation,  Employee  Wash,  Reject 
Cell  Handling,  Floor  and  Equipment 
Wash. 

BPT  Effluent  Limitations 


Pollutant  or  pollutant  property 


Maximum  lor 
any  1  day 


Maximum  lor 

I       monthly 
average 


Metric  Units- mg  Kg  cf 

cells  produced 

English  Units— lb  i  000  OOC 

lb  of  cells  produced 


Chromium  

368 
254 
219 
124 

359 
11.7 
3  77 
175,0 
359  0 
(■) 

1  49 

Cyanide 

We'cury „ 

Nickel 

S.'ver 

Znc  



1  06 

0  68 
8  76 

1  49 
A  Q' 

Manganese _ „ 

2  98 

10f  0 

TSS                

1752 

ph 

(') 

Within  ttie  limits  of  7  5-10  0  at  all  times 

(10)  Subpart  G— Silver  Etch. 
BPT  Effluent  Limitations 


Pollutant  or  pollutant  properly 


Maximum  for 
any  1  day 


Maximum  lor 
monthly 
average 


Metnc  Units— mg/kg  of 

silver  processed 

English  Units— lb/ 1 ,000.000 

lb  ot  silver  processed 


Pollulant  or  pollutant  property 


Mercury        

Silver     _ 

Zinc  

Manganese 

Oil  and  Grease.. 

TSS  

ph 


Maximum  lof 
any  1  day 


12.3 
20.2 
65.3 
21.1 

seao 

^020.0 

(') 


Maximum  lor 
monttity 
average 


4  91 

8  35 

27  5 

167 

589.0 

9820 

(') 


'  Within  the  limits  of  7  5-10.0  at  all  times. 

(It  j  S.ilipart  G — Silver  Peroxide 
Produr'.ion 

BPT  Effluent  Limtations 


Pollulant  Of  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average    ' 


Metnc  Units— mg/kg  of 
sj've'  peroxKje  produced 
English   Units— lb/ 1,000,000 
It  0'  s'i«r  m  silver  perox- 
ide produced 


Chromium 

■ 

22.0 

888 

Mercury 

«.„ 

13.1 

522 

Silver 

....C„ „ 

21.4 

868 

Zinc 

.1 x.-~.. 

695 

293 

Manganese 

225 

17  8 

Oil  and  G-ease... 

...„...^ . 

■■—~rr\—- 

1.050.0 

627.0 

TSS 

2.140.0 

1.050  0 

ph 

(') 

{') 

'Within  the  lim.ts  of  7.5-10  0  at  ajj  times 

(12)  Subpart  r^S:;ver  Powder 
Production. 

BPT  Effluent  Limitations 


Pollutant  or  polluia"'  coper, 


Ma> 


imu.T  for 
I  '  day 


Maximum  for 
monthly 
average 


Metric  Units— mg/kg  of 
silver  powder  produced 
English  Units— lb/ 1,000,000 
lb   of   silver   powoer   pro- 
duced 


8  91 
530 
8.69 
28.2 
*     9.12 
424.0 
869.0 
(') 

361 

Mercury 

2.12 
3  61 

Zinc   

11  9 

Manganese 

721 

Oi  and  G-ease 

TSS 

•- •:- 

255  0 
424  0 

ph 

(') 

Chromium  . 


20.7    1 


8  35 


Within  the  lir^  :s  c'  7  S-'O  0  at  all  ti'r>es 

(b)  [Reserved] 

§  461.72    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable. 

Except  as  provided  in  40  CFR  125,30- 
.32.  any  existing  point  sourqe  subject  to 
this  subpart  must  achieve  the  following 
effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable: 

(a)  There  shall  be  no  discharge 
allowance  of  wastewater  pollutants 
from  any  battery  manufacturing 
operations  except  from  those  set  forth 
below: 


(1)  Subpart  C — Wet  Amalgamated 
Powder  Anodes. 

BAT  Effluent  Limitations 


Polhitant  or  pollutant  (xoperty 


Maximum  tar 
any  1  day 


MaxKnum  tor 
monthty 


Metnc  Units— mg/kg  of  imc 

English  Units— l>/i. 000.000 

Kxolznc 


ChroTMim 
RtoRwy 

Zinc 


(2)  Subpart  C — Gelled  Amalgam 
Anodes. 

BAT  Effluent  Limitations 


Pollutant  or  pollutant  property 


i  MaxiTium  tar 
I    any  1  day 


Maxnum  tor 
monttHy 
■verag* 


Melnc  Units— mg/kg  ot  zinc 

English  Unil»—«>/ 1 ,000,000 

Ibotznc 


Cfwomium.  ., 
Mercury  1 

Silver  ...J 

Zmc. 

Manganese.. 


0029 

0012 

0017 

0M7 

0028 

0  012 

0091 

0036 

0.029 

0023 

(3)  Subpart  G — Zinc  Oxide  Formed 
Anodes. 

BAT  Effluent  umitations 


Pollutant  or  pollutant  pnopeity 


Manmum  tor 
any  1  day 


Maximum  tor 
monthly 
average 


Metnc  Units — mg/kg  of  arK 

English  Urata— lb/ 1.000,000 

Ki  o)  anc 


Chromium 

Mercury 

Silver.......) 



SIC 
5,42 
»M 
28.S 
0.32 

369 

217 
369 

Zinc 

12.2 

Manganese 

737 

(4)  Subpart  G — Electrodeposited 
Anodes. 

B^,T  E^'^^'jEnt  Limitations 


Pollutani  or  pollutant  property 


Maximum  to 
any  1  day 


Maximum  lor 
monthly 
1     mitnQ» 


MetrK:  units — rng'kg  o'  rinc 

deposJied 

Enghsl-  units— lb   '  OCif  ClOG 

lb  of  DrK  deposjtea 


(5)  Subpart  G^Silver  Powder  Formed 
Cathodes. 
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BAT  Effluent  Umitations 


Poftutant  or  pollutant  propefly 


Maximum  for 
'     any  1  day 


Maximum  'o* 
monthly 
j      average 


Metre  UP'ts— m<j,  ig  m 
s^tw  app4*ed 

Enqlisn  Units— */ '  -XW  'X» 
ti  of  silver  apoiieO 


Mercury 

Silver 

Zinc  — 


Manganese.. 


125    : 

743 
'22 
39.5    1 


505 
2  97 
505 

16.7 

10.1 


(6)  Subpart  G — Silver  Oxide  Powder 
Formed  Cathodes. 

BAT  Effluent  Limitations 


Maximum  tor     '^a*'™"'  '» 
Dothjtam  or  poflutart  properly    j  ^rZt^J^  '<      '^^ortMy 
I    ^     ^  average 


Metric  Units — mq/kg  o< 
silver  apctied 

Enghsr  Units— lb/ 1  OOC  OOC 
t)  of  silver  applied 


r.rirnmtiim     ,,     ,     , 

8  34 

4  97 
8  14 
264 
854 

3  38 

Mercury 

Silver... 

Z'nc                   .    __.            .. .  . 

t  99 
338 

1 1  1 

6  75 

(7)  Subpart  G — Silver  Peroxide 

Cathodes. 

BAT  Effluent  Limitations 


Poilulant  or  poilutart  property 


Maximum  *or 
any  1  day 


Maximum  for 

montMy 
average 


Melnc  Units— mq; kg  ot 

silver  8P0«e<j 

E^giisn  Units— lb/ '  300  X>C 

lb  0l  silver  applied 


cnrofTiHim 

Mercufy   „..„, 

Silver 

Zinc   .         

Manganese 


200 
1  19 

1  95 
6  33 

2  05 


081 

0  48 

081 
2  57 

1  52 


(8)  Subpart 
Cathodes. 


Jickel  Impregnated 


BAT  Effluent  Limitations 


Poliutan*  or  DOllutant  prtjperly 


Maxmum  fcx 
arry  1  day 


Maximum  tor 
monthly 
I      average 


Metric  Units— mg/ng  of 

cells  produced 

English  Units— lb/ i.OOO.OOO 

lb  ot  cells  produced 


Chromium .„ 

0.54 
036 
033 
182 
053 
172 
0.56 

0  22 
0  16 

013 

Nckel    

Silver 



129 

0  22 

Zinc      

0  72 

Manganese 

0.44 

llOJ  Subpart  G— SiKp:  Etch. 


BAT  Effluent  Limitations 


^cxii-Tan!  or  poiJutant  p''':>perry 


any  i  da< 


Max'fTium  for 
a^-erage 


Metnc  UnrtS — mg/kg  o* 

silvef  cKocessed 

English  Ur.'s— ib/ 1 ,000,000 

lb  of  Sl^/e^  processed 


313 
186 

305 
990 
3.20 

1  27 

M**ra;ry         «.      

0  75 

t^ri/m                

1  27 

4  17 

Manganese 

253 

(11)  Subpart  G — Silver  Peroxide 
Productidn 

BAT  Effluent  Limitations 


T 


'^!ant  or  poi^uiant  property 


,  Majtinur"  tor 
•ny  1  day 


Maxtmyrn  fof 
rronthJy 
average 


Metric  Units — rr>g/kQ  of 
Sitver  tn  si'-^'H  peroxide 
produced 

eng„sh  Units— 'b/ 1  000.000 
■t  of  sjiver  n  s^'ver  perox- 
ide produced 


Cnromibm  ,. 

3.32                    1  35 

Mflrrury         _ ^ 

1  98                   0  79 

Silvllr 

3  25                     1  35 

7:nr. 

:0  5                       4  43 

Manganese.     „_.. 

3  40                     2  69 

BAT  Effluent  Limitations 


(12]  Subpart  G — Silver  Powder 
Production 


§  461.73    New  source  performance 
standards. 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following 
performance  standards: 

(a)  There  shall  be  no  discharge 
allowance  of  wastewater  pollutants 
from  any  battery  manufacturing 
operations  except  from  those  set  forth 
below: 

(1)  Subpart  G — Zinc  Oxide  Formed 
Anodes. 

New  Source  Performance  Standards 


Pollutant  or  pollutant  property 


Maximum  tor 
I     any  1  day 


Maximum  foi 
monthiv 
I      average 


Metnc  Units — mg.'kg  o1  zinc 

English  Units— lb/ 1  '300,000 

It  of  ztnc 


Chromium „.«. 

Mercury  

Silver  

Zinc 

Manganese 

Oil  and  Grease.. 

TSS 

PH  


0  62 

0  33 

043 

019 

062 

0  28 

0.12 

0  062 

098 

075 

32.5 

32  5 

48.8 

35  8 

(■) 

(') 

'  Wittiin  the  limits  of  7  5- 1 0  0  at  all  times. 

(2)  Subpart  G — Electrodeposited 
Anodes. 

New  Source  Performance  Standards 


Pollutant  or  pollutant  property 


lulaximum  lor 
any  1  day 


Maximum  tor 
'        HTonthty 
'      average 


Metric  Units — mg/kg  of  Z'nc 

deposited 

English  Units— lb'  1 ,000  000 

Ib  of  nnc  deposited 


6  87  , 
4.70  : 
687 
1.34 
109     i 
362  0 
542  0 
D 

3  65 

Mercury   

Silver         

206 
304 

Zinc    „ _ 

Manganese  .„ _ 

Oil  &  aieasa 

TSS 

0  69 
831 
362  0 
396  0 

pH   

O 

Within  me  limits  of  7  5—10.0  at  all  times 


(3)  Subpart  G — Silver  Powder  Formed 
Cathodes. 

New  Source  Performance  Standards 


Ua   m  IT,  irt*     Wa^imom  *or 

Pollutant  or  p.Diiutant  property    1     nj'  ,  ^a  f^ontniy 

1         y         y  aveiage 


MelPC  Units — mg/kg  of 

nickel  applied 

English  Units— .D'l  000  0(30 
lb  of  nickel  applied 


Chromium 

840 

50  0 
282  0 

82  0 
2660 

860 

34  0 

20  0 

NicXel 

200  0 

34  0 

Zinc 

112  0 

Manganese  .. 



680 

(9)  Subpart  G— Cell  Wash,  Employee 
Wash,  Reject  Cell  Handling  &  Floor  and 
Equipment  Wash. 


BAT  Effluent  Limitations 


Pollutant  or  DOllutant  property 


Maximum  for 
any  1  day 


Maximum  for 
mc.nthly 
average 


Metric  Urhts — mg/kg  of 
silver  powder  produced 
English  Units— 16/1.000.000 
lb  of  Silver  powder  pro- 
duced 


(b)  [Reserved] 


Pollutant  or  pollutant  property 


Chromium  

Mercury    

Silver      

Zinc         

Manganese... 
Oil  4  Grease.. 

TSS 

pH 


Maximum  for 
any  1  day 


Maximum  tor 
monthty 
average 


Metnc  Units — mg/  kg  o* 

silver  applied 

English  Units— lb /I  000  000 

lb  of  silver  applied 


r 


085 
058 

0  85 
017 

1  34 
445 
66.8 
O 


0  45 

0  26 
0  38 

0  085 

1  03 
44  5 
49  0 

n 


Within  ttie  limits  of  7  5— 10.0  at  all  times. 


(4)  Subpart  G — Silver  Oxide  Powder 
Formed  Cathodes. 
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New  Source  Performance  Standards 


Poi'utant  Of  pollutanl  property      ^5?'"","'!?  '^' 


any  1  day 


Maxrmum  tor 
nx)nthlv 
average 


Welrkc  Units— mp  kq  oI 

stiver  apptiea 

Eriglish  Units— lb  1  000  OCC' 

lb  ot  sifvef  appfted 


C^ironnum „ 

057 

0  39 
0  67 
0  11 
090 

29  8 

44,7 

O 

0  30 

Siivef _ 

Manganese 

Oil  4  Grease 

TSS 

0  26 
OOf-^ 
0  69 

29  8 

32  8 

(') 

Wittim  the  limits  of  7  5—10  0  ai  all  times. 

(5)  Subpart  G — Silver  Peroxide 
Cathodes. 

New  Source  Performance  Standards 


'  xt„    _        ,         Maximum  tor 
Poi!^:ar  Of  ponulant  property    I     g*    -|^^  monthly 

■         ^         ^1      average 


Metric  Units— mg/kg  of 

sjtver  applied 

Engltsf^  Units— lb/ 1,000. CX)C 

lb  of  silver  applied 


C^rtKnlum 

We''cury .... 

0  14 

093 

014 

0.027 

0.22 

7.14 

107 

('» 

0  072 

0  041 

S'li/er 

Zinc  

Manganese 



0060 

0014 
0  17 

Oil  &  Grease 

7  14 

TS5  „._ 

pH      



7  86 

Wiitiin  Die  bmits  ol  7  5—10  0  al  all  times. 

(6)  Subpart  G — Nickel  Impregnated 
Cathodes. 

New  Source  Performance  Standards 


fciav,m,.rT,  f«.     Maximum  lor 
Po!lu:3it  or  polluiant  property    ,  ^    ,  T,       i       monthly 
"         **  average 


Metric  Units, — mg  kg  o' 

nickel  applied 

English  Units— lb/  i  .000,000 

lb  of  nicket  applied 


Cnromium.,,., 

Mercury 

NcKei 

Silver 

Znc       

Manganese.. 
Oil  4  Grease 

TSS    

P'^       


5  70 
390 

6  70 
6  70 
1.11 
900 

3000 

4500 

(') 


3  03 

1  71 

2  49 
2  62 
0  67 
690 

300  0 

330  0 

(') 


Withii  ttie  limits  ot  7  5—10  0  at  all  times 


(~i  Subpart  G — Cell  Wash,  Employee 
Wash,  Reject  Cell  Handling,  &  Floor  and 
F.quipment  Wash. 

New  Source  Performance  Standards     ' 


Maiimiim  lr»   i  Maximum  tor 
Poltuant  or  pollutant  property         ,„ '  ,  Tg  monthlv 

j        '         "  average 

Metric  Units — mg  kg  ot 

cells  produced 

English  Units— lb/ 1  000  000 

lb  ot  cells  produced 


CMromium.. 

Cyanide 

Mercury  .  .. 


0  037 
0  039  I 
0  026  i 


0  020 
0016 
0011 


Pollutanl  or  pollutant  property 

Maximum  for  :  **^''S",  '"' 

a,-iy  1  day     1       '^"'^'* 
'          '     1       average 

Nickel _ 

Silver    

Zinc          

0  037                 rioi6 
0037                    oCl6 
0  008                 n  iv\A 

Manganese ■* 

Oil  4  Grease 

0059 

195 

293 

o 

0O46 
1  9*^ 

TSS       

pH _ 

215 

Withm  tne  iimns  ol  7  5-10  0  at  all  times 

(8)  Subpart  G— Silver  Etch. 

New  Source  Performance  Standards 


Poiiu'an;  01  pollutant  p'opely   i  ,  ^ 

'    j     any  1  day 


Maximum  tor  |  Maximum  to- 
montriiy 
average 


Metric  Units — mg'kq  ot 

Silver  processed 

English  Units— lb.' i. 000, OCiC 

lb  of  silver  processed 


C^romiL 
Mexur,' 

Silver 

Zinc 

Manganese 
Oil  4  Grease. 

TSS 

pH 

'  Witnm  tne  limits  o'  7  5-10  0  at  all  times 

(9)  Subpart  G-Siiver  Pero.xide 
Product'.or., 

New  Sojrce  Performance  Standards 


k.^v,,-!  rr.  tr^,     Maximum  tor 
Pollutant  Of  pollutan:  p-owi-t>         3 '    ,  g  moRihiv 

^'   '     ^*  average 


Metric  Units — mg/kg  of 

cells  produced 

English  Units— lb/1.000,000 

lb  of  Silver  m  silver  per 

onde  produced 

Chromium ...., 

Mercury 

Silver 

Zinc 

Manganese 


(b)  |Reserved|. 

§461.74    Pretreatment  standards  tor 
existing  sources. 

FKcept  as  provided  in  40  CFR  403.^ 
and  403.13,  any  existing  source  subiect 
to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  comply  with  40  CFR  Part  4(33  and 
achieve  the  foilowmg  pretreatment 
standards  for  existing  sources.  The  mass 
wastewater  pollutants  in  battery 
manufacturing  process  wastewater 
introduced  into  a  POTW  shall  not 
exceed  the  following: 

(a]  There  shall  be  no  discharge 
allowance  of  wastewater  pollutants 
from  any  battery  manufacturing 
operations  except  from,  those  set  forth 
below: 

(1)  Sutipart  C, — Wet  Amalgamated 
Poucif  r  .'Xnorif 

Pretre't\'ent  Standards  for  Existing 
Sources 


Pollutant  or  pollutant  p-o: 


Max'-nun-  lor 
aiy  '  aa> 


Maxima"-  for 
iT^onini, 
avr"bO«^ 


Metric  Units-mg/kg  of  zmc 

t  -.giis"    I  Tils  It;  1  000,000 
lt>i  cii  7inc 


023 

0093 

0.14 

0055 

023 

0093 

073 

031 

0.24 

019 

(2)  Subpart  G — Gelled  Amalgam 
Anodes. 

Pretreatmemt  Standards  for  E)f!  sting 
Sources 


Pollutant  or  poihilani  propaity 


Maximuni  lor 
■ny  I  dty 


Manmum  tor 
monthty 
average 


Metric  Units-rt>g/kg  of  zmc 

Engbsh  Unts^/ 1.000,000 

Riaoizinc 


Wiihi,i  tne  lirr:is  o'  7  5-10  0  al  all  times 

(10)  Subpart  Cr— Sii\  er  Pi^wder 
Production. 

New  Source  Fer^ormance  Standards 


lum  . 


Siive' 

Z:->C 

Manganese 


0029 

0012 

0017 

0007 

0.028 

0012 

0.091 

0.038 

0.029 

0.023 

Poiiuta-'!  o'  pollutant  property 


"T" 


Maximum  for 
any  1  day 


Maximum  for 
moniru* 
average 


Meinc  Units — mg/kg  of 
silver  powder 

E-igiish  Units— lb  i.OOOOOC 
lb  of  Silver  powdei  pro 
duced 


(3)  Subpart  G — Zinc  Oxide  Formed 

anodes, 

Pretreaiment  Standar.'-s  roR  Existing 
Sources 


Pi>i>utan!  or  pollutam  property 


Maximum  lor  i  """'W?  «>' 
any  1  day  "°^ 


Chromium     

0092 
0063 
0092 

0  049 

Mercury        

0  027 

Silver _ _. 



0041 

Zinc  

............. 

0.018 

0009 

Mangansos „ 

015 

Oil 

Oil  4  Giease 

482 

4  82 

TSS  

724 

5  31 

PH 

(') 

(') 

Metric  Unitt-mg.'kQ  o'  z^'k 

English  Unrt»-*b/ 1  DOC  000 

lt>»  o'  zinc 


'  Within  tne  tim.ts  o'  T  5-10  0  al  aH  times 




310 
S.42 
tM 
SB.9 
9.32 

Meicu^ 

S.vei 

I'  69 

ZiTC 

Manganese 



7  37 

SlflBS 
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(4)  Subpart  G — Electrodeposited 
Anodes  Pretreatment. 

Standards  for  Existing  Sources 


Poilotaol  or  po«utan<  properly 


MaxirTXjfn  for 
i     any  1  day 


nnonlntv 
average 


Mamc  Unt&-n\qi  kg  o<  zinc 
deposiwd 

Engl'sn  unrts-lb/i  000  OOO 
*s  o<  arc  lieoosrtgd 


r.Tvrtmuim         

1010 
603 
988 

3210 

104  0 

41  0 

24  t 

<i*Mt 

41  0 

7i~- 

1J50 

81  9 

(5)  Subpart  G — Silver  Powder  Formed 
Cathodes. 

Pretreatment  Standards  for  Exis^ng 
Sources 


Poiiuiani  or  oo"uta"i  cooerty 


Maji^mum  for 
any  1  HAf 


Maximum  for 
averaje 


Metjic  Unrts — mq/  kg  of 

Sliver  applied 

Engiisn  Units— lb.' 1  000  300 

lb  o(  silver  applied 


SOS 
2  97 
5  05 

16.7 

10  1 


(6)  Subpart  G — Silver  Oxide  Powder 
Formed  Cathodes 

Pretreatment  Standards  for  Existing 
Sources 


Po#utarl  or  potlutant  property 


Maxioium  for 
any  1  day 


Maxif^urri  for 

montWy 

I      average 


Metnc  Units — mg/kg  o< 

aitver  applied 

English  Units— lb/ l.OOO.OOC 

t>  of  silver  applied 


(7)  Subpart  G — Silver  Peroxide 
Cathodes 

Pretreatment  Standards  for  Existing 
Sources 


u«»«Tw.m  f~     Waxmum  for 
Pollut*™  or  poDiitaM  propMly   |     ?^\Lr  i      TOotNy 
!    "^  '  "*     I      average 


Metoic  Unrta — mg/kg  o< 

silver  applied 

EngliaA  UnNs— «/ 1  000  000 

lb  a)  silver  applied 


Ovomun  ... 

Mercury  

Silver _ 

Zinc 

Mangartese 


El 


200 
1  19 
1.95 
6.33 
2.0S 


0  81 
048 
0  31 
2  67 
162 


(8)  Subpart  G — Nickel  Impregnated 
Cathodes 


Pretreatment  Standards  for  Existing 
Sources 


^itLta'^."    K  »llulanl  Df  J&e'"^ 


M^tnc   [Jr>tts — rpg,"kg  of 

nickel  dodied 

tnQHsn  units — *.  1  000  OOO 

lb  ot  oxkai  applied 


Chromium. ,.„„«„.«.«.. 

Mercury  _    __    „. 

N'ckel        ...._.... 

84.0 
50.0 

^8^o 

S2.0 

266.0 

86.0 

340 

20.0 

200.0 

Silver _„■ 

Zinc 

Maf'qanese , 

34.0 
IliO 

(9)  Subpart  G — Cell  Wash.  Employee 
Wash,  Reject  Cell  Hand'ing.  and  FIo.u 
and  Equipment  Waslr 

Pretreatment  Standards  for  Laisting 
Sources 


Pollutant  or  poDutanl  properly 


MaxrfTHjrri  for 

any  t  day 


Va»tuni  for 
nrx)ntnty 
average 


Metric  Units — nig.  kg  of 

cells  C'oduced 

English  Units— lb/ 1. 000, 000 

lb  0)  cells  produced 


Chromium 

Cyanide 

Mercury 

Nickel , 

Sitver      

Zinc    

Manganese 


(10]  Subpart  G— Silver  Etch 

Pretreatment  Standards  for  Existing 
Sources. 


Pollutant  or  pollulant  property 


Maximum  tor 
any  1  day 


Maximum  tor 
monthly 
average 


Metric  Unto — mg/kg  ot 

silver  processed 

English  UrMs—«/ 1.000.000 

»>  ot  ailvar  processed 


ohromtum 

Mercury _ 

Silver _ 

Zinc 

Manganese.. 


3.13 

127 

186 

0  75 

305 

127 

8.90 

4  17 

3.20 

253 

(11)  Subpart  G — Silver  Peroxide 

Production. 

Pretreatment  Standards  for  Existing 
Sources. 


T 


^oliulanl  or  pollutant  properly 


Maximum  for 
any  1  day 


Maximum  lor 
monthly 
average 


Metnc      Umts — mg/kg      of 

silver    in    silver    peroxide 

produced 

English  Units— lb/ 1,000.000 

ib  ot  silver  m  silvsr  paron- 

ide  produced 


3.32 
1.96 
3.25 
105 

3.40         , 
i 

1.35 

Mercury     ...™ 

0  79 

Silver 

1  35 

Z'nc      

4  43 

Manganese... 



2.69 

(12)  Subpart  G — Silver  Powder 

Production 

Pretreatment  Standards  for  Existing 
Sources. 


Pollutant  or  pdlutanl  property 


Maximum  for 
any  1  day 


Maximufr.  iQi 
monrity 
averaae 


Metric  Units — mg/kg  oi 

silver  powder  produced 

English  Uni's— lb;  1  CXI  OUO 

lb  of   silver   powd^    pro 


Chromium ... 

MerctJy 

Silver 

Zinc   

Manganese 


fh)  (Rest^rved] 

§  461.75    Pretreatment  standards  for  new 
sources. 

Except  as  provided  in  §  403.7  any  now 
source  subject  to  this  subpart  that 
introduces  pollutants  info  a  publicK 
owned  treatment  works  must  comply 
with  40  CFR  Part  403  and  achieve  the 
following  pretreatment  standards  for 
new  sources  listed  below.  The  mass 
wastewater  pollutants  in  battery 
manufacturing  process  wastewater 
introduced  into  a  POTW  shall  not 
exceed  the  following: 

(a)  There  shall  be  no  discharge 
allowance  of  wastewater  pollutants 
from  any  battery  manufacturing 
operations  except  from  those  set  forth 
below; 

(1)  Subpart  G — Zinc  Oxide  Formed 
Anodes. 

Pretreatment  Staiwards  for  New 
Sources. 


Pollutant  Of  pollutant  property 


Maximum  tor 
any  1  day 


Maximum  for 
monlnly 
average 


Metnc  Units — mg/kg  of  nnc 

English  Units— lb/ 1 .000.000 

Ib  of  zinc 


Chnjiwum  . 
Mercury 

Silver 

Zmc 

Manganese 


0.62 
0.43 
0.62 
0.12 

0.98 


J- 


033 
019 
026 
0062 
0  75 


(2)  Subpart  G — Electrodeposited 

Anodes. 

Pretreatment  Standards  for  New 
Sources 


Pollutant  Of  pdluiant  property 


Maximum  lor  1  Maximum  to. 
any  1  day     I      ™""^'>' 


flVOTfl^C 


Metnc  Units— fTig/kg  ol  zini: 

deposited 

English  Units— lb/ 1,000, 000 

K)  of  zirK  deposited 


Ctvomium. 

Mercury 

Silver., 


687 
470 
6.87 


3  65 
206 
3  04 


UMI 
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Pretreatment  Standards  for  New 
Sources— Continued 


Poi'Utant  Of  pc'iiLitan*  prope^Ty 


Maximum  for 
any  1  day 


Maxirr-ym  fcfl 

monthly 

avefage 


Zinc 

Vanganese 


134 
10.9 


069 
B.31 


(3)  Subpart  G — Silver  Powder  Formed 
Cathodes 

Pretreatment  Standards  for  New 
Sources 


Pretreatment  Standards  for  New 
Sources— Continued 


Pretreatment  Standards  for  New 
Sources 


li^w.rr,  ..^  («     Maximum  for 

Poiio-.ant  Of  ?C'  y-ai^  p-ooety         g*"   ^a  monmiy 

*         *"  average 


Metnc  Units — mg/kg  of 

Sliver  applted 

English  Units— lb/ 1  OOC  000 

lb  of  silver  applied 


Mefcufy    

.Sitvftr               

—"•••"• "*lp.." 

0093 
0.14 
007 
0.22 

0.041 

0060 

Zinc         

0014 

Ma.iGanGse 

0  17 

Pollutant  or  pollutant 
property 


aTy  1  aa> 


Mfitiryi.irr    iQf 
8  vt+<  ft'O^ 


ID  o'-  s»j'v»  processed 


Chrrv'ni.im   

0.2C 

0.15 

0.20 

0.042 

034 

0  12 

Memry         

0  064 

S^'ver       _ 

0  094 

C  0?1 

•-•a-'jo  tfse 



026 

Po''-;ani  o'  pollutant  property 


Maximum  fof 
any  1  day 


Maximum  fof 
mof'^tniv 
average 


Metnc  Units— mg/kg  of 

Sliver  appl'ed 

English  Units— lb- 1,000,000 

lb  of  silver  applied 


Chromium... 

Mercj-y 

Sliver 

Zinc 

Manganese 


(4)  Subpart  G — Silver  Oxide  Powder 
Formed  Cathodes 

fi^e^reatment  standards  for  new 
Sources 


Pollutant  Of  pollutant  property 


Maximum  for 
any  1  day 


l^^imifm  for 
monthly 
average 


Me'nc  Uni's. — mg'Kg  of 

Silver  applied 

English  Units— IC    '  OOCi  OC'O 

lb  of  silver  applied 


(5)  Subpart  G — Silver  Peroxide 
Cathodes 

Pretreatment  Standards  for  New 
Sources 


Poiluta-^t  or  pollulan!  property 


Maximum  for 
any  1  day 


Maximum  foi 
monthly 
average 


Metric  Units— mg/kg  o' 

silver  applied 

English  Units— lb' 1  000,000 

lb  of  silver  applied 


C'-rt'ntum  , 


0.14 


0  072 


(6)  Subpart 
Cathodes 


Nickel  Imrreonated 


Pretrea-ment  Standards  for  New 
Sources 


T" 


Pollutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maxirmim  for 

monthly 

average 


Metnc  Units — mg/kg  of 

ntcKel  applied 

English  Units — lb/ 1.000.000 

lb  of  nickel  applied 


570 

39 

5.70 

5.70 

1.11 

9.00 

3  03 

Mercury 

1  71 

Nickel       

2  49 

S'Ker        

Z;nc            

2.52 
0  57 

►-'a-gafiese 

690 

[")  Sc::i\i:\  C — Cell  Wash.  Employee 
Wash.  Reject  Cell  Handling,  Floor  and 
EaLiip~ent  Wash 


F^El 


iA'Vt\T   S'A'iCAC: 

Sources 


for  New 


Po'i„ta- 


aay 


Maximum  for 
monthly 
average 


Metric  Units — mg/kg  of 
cells  produced 

English  Units— lb/1.000,000 
lb  ol  cells  produced 


0.037 
0.039 
0.028 
0.037 
0037 
0.008 
0059 

0  020 

0016 

Mercu-y      

N'Ciiei         

0  011 
0016 

Si-ve-          

0  016 

00O4 

0  0*5 

(8)  Subpart  G— Silver  Etch. 


(9)  Subpart  G — Silver  Peroxide 
production 


Pretreatme'."  S-andards  for  New 

Sources 


Pollutant  or  pollutant 
proparty 


Maximum  for 
any  1  day 


Manmum  tor 
monttily 
average 


Metnc  Units— m^  Kg  or  silver 
peroxioe  pfaooced 


Chromium 
Mercury 

Silver 
Zinc, 


(10)  Subpart  G— Silver  Powder 
Production. 


Pretreatment  Standards  for  New 
Sources 


Pollutant  or  poiiuiani 
properly 


Maximum  fox 
any  1  day 


Maximum  lor 


8v«ra9a 


-Metnc  Ur»ts— f-'Q  •,  y  iivry 

powder  proouced 

English  Unii>—I>/ 1 .000.000  t> 

cUmtim  powder  produced 


0.092 

ojota 

0.092 

0018 
015 

0  049 

Mercury 

Sliver _ 

'   'H'                             



0  027 
0040 
0009 

iv'rt'>'.;a'4^se..       „« 

Oil 

fb)  [Rescr\'ed) 
§461.76    [Reserved] 
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This   section   ot  the   FEDERAL   REGISTER 
contains   regulatory  documents   having 
general  applicability  and  legal  effect,   most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal   Regulations,   which  is 
published  under  50  titles  pursuant  to  44 
use.    1510 

The  Code  of  Federal  Regulations  is  sold 
by   the   Supenntendenf   of   Documents 
Prices   of   new   books   are   listed   in   the 
first   FEDERAL   REGISTER   issue   of   each 
month. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart331 
[Docket  No.  82-339] 

Sugarcane  Smut;  Removal  of 
Emergency  Regulations 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule. 

SUMMARY:  This  document  on  an 
emergency  basis  removes  emergency 
regulations  which  were  promulgated  for 
the  purpose  of  restricting  the  interstate 
movement  of  certain  articles  from  areas 
in  Florida  because  of  sugarcane  smut. 
The  emergency  regulations  were 
designed  for  the  purpose  of  preventing 
the  artificial  spread  of  sugarcane  smut 
into  noninfected  sugarcane  growing 
areas  of  the  United  States,  It  has  now 
been  determined  that  sugarcane  smut  is 
widespread  throughout  sugarcane 
growing  areas  in  the  United  States  and 
that  restrictions  would  not  be  effective 
for  the  purpose  of  preventing  the  spread 
of  sugarcane  smut.  Accordingly,  there  is 
no  longer  any  basis  for  imposing 
restrictions  because  of  sugarcane  smut. 
A  companion  document  withdraws  a 
proposal  to  establish  a  nonemergency 
quarantine  and  regulations  to  restrict 
the  interstate  movement  of  certain 
articles  from  certain  areas  in  Florida 
and  from  any  area  in  Hawaii  because  of 
sugarcane  smut.  The  companion 
document  captioned  "Sugarcane  Smut" 
is  published  in  the  proposed  rule  section 
of  this  issue  of  the  Federal  Register. 

DATES:  The  effective  date  of  the  interim 
rule  is  November  12, 1982.  Written 
comments  must  be  received  on  or  before 
January  11. 1983. 


ADDRESSES:  Written  comments  should 
be  submitted  to  Thomas  J  Lanier, 
Assistant  Director.  Regulatory  Services 
Staff.  Plant  Protection  and  Quarantine. 
Animal  and  Plant  Health  Inspection 
Ser\Mce.  U.S.  Department  of  Agnculture. 
Room  643  Federal  Building.  6505  BelcrosI 
Road.  Hyattsville.  MD  20782.  Written 
comments  received  may  be  inspected  at 
Room  641  of  the  Federal  Building 
between  8  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
N.  Santacroce,  Staff  Officer,  Biological 
Assessment  Support  Staff,  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture.  Room  632 
Federal  Building,  6505  Belcrest  Roa(i, 
Hyattsville,  MD  20782,  (301)  436-«367, 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  action  is  issued  in  conformance 
with  Executive  Order  12291.  and  has 
been  determined  to  be  not  a  "major 
rule."  Based  on  information  compiled  by 
the  Department,  it  has  been  determined 
that  this  action  will  not  have  a 
significant  effect  on  the  economy;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions:  and  will  not  have  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
dom.estic  or  export  markets 

For  this  rulemaking  action,  the  Office 
of  Management  and  Budget  has  waived 
the  review  process  required  by 
Executive  Order  12291.  Also,  the 
Assistant  Secretary  for  Marketing  .ind 
Inspection  Services  has  waived  the 
requirements  of  Secretary's 
Memorandum  1512-1. 

Regulatory  Flexibility  Act 

Dr.  Harry  C.  Mussman,  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  document  removes  the 
emergency  regulations  in  7  CFR  331.6 
which  restricted  the  interstate 
movement  of  certain  articles  from  areas 
in  Florida  because  of  sugarcane  smut.  A 

■     r 


companion  document  published  in  the 
proposed  rule  section  of  this  issue  of  the 
Federal  Register  withdraws  a  proposal 
to  establish  a  nonemergency  quarantine 
and  regulations  to  restrict  the  interstate 
movement  of  certain  articles  from 
certain  areas  in  Florida  and  from  any 
area  in  Hawaii  because  of  such  disease 
The  effect  of  this  action  is  to  remove 
restrictions  on  the  interstate  movement 
from  Glades,  Hendry,  Martm  and  Palm 
Beach  Counties  in  Florida  of  (1) 
sugarcane  plants,  whole  or  in  part, 
including  true  seed,  and  |2)  used 
sugarcane  processing  and  harvesting 
equipment.  The  economic  impact  of 
removing  these  restrictions  appears  to 
be  insisnificant.  Most  of  the  sugarcane 
,urown  in  these  four  counties  in  Florida 
has  been  processed  into  different 
products  in  these  counties  and  therefore 
has  not  been  subject  to  the  restrictions. 
It  is  not  anticipated  that  the  removal  of 
the  restrictions  would  cause  any 
significant  change  with  respect  to  this 
practice.  Also,  most  of  the  sugarcane 
seeds  produced  in  these  four  counties 
are  used  by  the  U.S.  Department  of 
.'Xcrirulture  for  experimental  purposes. 
In  addition,  there  is  little  movement 
from  these  counties  of  used  sugarcane 
processing  and  harvesting  equipment. 

Emergency  Action 

Harvey  L.  Ford,  Deputy  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  for  Plant  Protection 
and  Quarantine,  has  determined  that  an 
emergency  situation  exists  which 
wa.-rants  publication  of  this  document 
without  prior  opportunity  for  a  public 
comment  period  because  otherwise 
there  would  be  unnecessary  restnctions 
imposed  on  the  interstate  movement  of 
certain  articles.  This  situation  requires 
immediate  action  to  delete  such 
unnecessary  restnctions. 

Therefore,  pursuant  to  the 
administrative  procedure  provisions  m  5 
U.S.C.  553,  it  is  found  upon  good  cause 
that  notice  and  other  public  procedure 
With  respect  to  this  intenm  rule  are 
impracticable  and  contrary  to  the  public 
interest  and  good  cause  is  found  for 
making  this  action  effective  less  than  30 
days  after  publication  of  this  document 
m  the  Federal  Register,  Comments  have 
been  solicited  for  fiO  days  after 
publication  of  this  document,  and  a  final 
document  discussing  comments  receis cd 
and  any  changes  required  will  be 
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published  in  the  Federal  Register  us 
soon  as  possible. 

Background 

In  a  document  published  in  the 
Federal  Register  on  February  8.  1980  145 
VR  8630-8637),  the  Anirndi  and  Pl.mt 
Health  Inspection  Service  proposed, 
among  other  things,  to  remove 
emergency  regulations  In  7  CFR  331.6 
which  imposed  restrictions  on  the 
interstate  movement  of  certain  articles 
from  areas  in  Florida  because  of 
sugarcane  smut.  The  document  of 
February  8, 1980,  also  proposed  action 
relating  to  leaf  scald  disease,  gummosis, 
disease,  and  West  Indian  sugarcane  root 
borer.  This  interim  rule  only  concerns 
issues  relating  to  sugarcane  smut. 
Separate  documents  will  be  pubiishi'd  in 
the  Federal  Register  to  address  these 
other  issues  which  were  contained  in 
the  proposal. 

The  emergency  regulations  roncernino 
sugarcane  smut  restricted  the  interstate 
movement  of  the  following  articles  from 
Glades,  Hendry.  Martin,  and  Palm  Bedrh 
Counties  in  Florida; 

(1)  Sugarcane  plants,  whole  or  in  part, 
including  true  seed: 

(2)  Used  sugarcane  processing  and 
harvesting  equipment;  and 

(3)  Any  other  products,  articles,  or 
means  of  conveyance,  of  any  character 
whatsoever,  not  covered  by  (1)  and  (2), 
when  it  is  determined  by  an  inspector 
that  they  present  a  risk  of  spread  of 
sugarcane  smut  and  the  person  in 
possession  thereof  has  actual  notice  thai 
the  products,  articles  or  means  of 
conveyance  is  subject  to  the  restricticms 
of  the  emergency  regulations 

In  lieu  of  the  emergency  regulations. 
the  document  of  February  8,  1980. 
proposed  to  establish  a  quarantine  and 
regulations  to  restrict  the  interstate 
movement  of  articles  designated  as 
regulated  articles  from  Glades,  Hendry, 
Martin,  and  Palm  Beach  Counties  in 
Florida  and  from  any  area  in  Hawaii 
because  of  sugarcane  smut.  The 
proposed  list  of  regulated  articles 
consisted  of  the  following: 

(1)  Sugarcane  plants,  whole  or  in  part, 
including  true  seed  and  bagasse  moving 
from  Florida  and  not  including  pieces  of 
cane  boiled  for  a  minimum  of  30  minutes 
during  processing  into  sugarcane  chews; 

(2)  Used  sugarcane  processing 
equipment,  (sugarcane  mill  equipment, 
such  as  equipment  used  for  extracting 
and  refining  sugarcane  juice:  and 
experimental  devices,  such  as  devices 
used  for  extracting  sugarcane  juice); 

(3)  Used  sugarcane  harvesting 
equipment  (equipment  used  for 
sugarcane  field  production  purposes, 
e.g.,  planters,  tractors,  discs,  cultivators. 
and  vehicles);  and 


(4)  Any  other  product,  article,  or 

means  of  conveyance,  of  any  character 
whatsoever,  not  covered  by  items  (1), 
(2).  or  (3),  when  it  is  determined  by  an 
inspector  that  it  presents  a  risk  of 
spread  of  a  suRarcane  disease  and  the 
person  in  possession  thereof  has  actual 
notice  that  the  product,  article,  or  means 
of  conveyance  is  subject  to  the 
restrictions  of  this  section. 

The  document  of  February  8,  1980, 
provided  that  written  comments  were  to 
be  received  on  or  before  April  8,  1980. 
Also,  in  accordance  with  the  notice 
given  in  the  document  of  February  8, 
1900,  a  public  hearing  was  held  on 
March  11.  1980.  in  Orlando,  Florida. 

Three  written  comments  relating  to 
sugarcane  smut  were  received  in 
response  to  the  proposal.  .\o  comments 
relating  to  sugarcane  smut  were  made  at 
the  public  hearing. 

Two  of  the  comments  appeared  to  be 
in  favor  of  quarantining  Florida  and 
Hawaii  and  establishing  regulations 
because  of  sugarcane  smut.  The  other 
comment  concerned  heat  treatments  for 
certain  articles  that  were  proposed  to  be 
designated  as  regulated  articles. 

The  emergency  regulations,  and  the 
proposed  quarantine  and  regulations 
were  designed  for  the  purpose  of 
preventing  the  artificial  spread  of 
sugarcane  smut  to  noninfected 
sugarcane  growing  areas  in  the  United 
States.  However,  it  has  now  been 
determined  that  there  is  no  longer  any 
basis  for  imposing  restrictions  on  the 
movement  of  articles  because  of 
surgarcane  smut.  Almost  all  of  the 
sugarcane  grown  in  the  United  States  is 
grown  in  Florida,  Hawaii,  Louisiana, 
^^Jerto  Rico,  and  Texas.  Based  on 
departmental  expertise  and  a  survey  of 
sugarcane  growing  areas,  it  has  been 
determined  that  sugarcane  smut  now 
occurs  in  all  of  these  jurisdictions  and  is 
widely  spread  throughout  the  sugarcane 
growing  areas  Accordingly,  it  has 
further  been  determined  that  restrictions 
would  not  be  effective  for  the  purpose  of 
preventing  the  spread  of  sugarcane 
smut. 

Under  the  circumstances  referred  to 
above,  this  document  removes  the 
sugarcane  smut  em.ergency  regulations, 
and  a  companion  document  withdraws 
the  proposal  to  establish  a 
nonemergency  quarantine  and 
regulations  to  restrict  the  interstate 
movement  of  certain  articles  from 
certain  areas  in  Florida  and  from  anj 
area  in  Hawaii  because  of  sugarcane 
smut.  The  companion  document 
captioned  "Sugarcane  Smut"  is 
published  in  the  proposed  rule  section  of 
this  issue  of  the  Federal  Register. 


List  of  Subjects  in  7  CFR  Part  331 

Agricultural  commodities.  Plant 
diseases.  Plants  (agriculture). 
Quarantine.  Transportation. 

PART  331— PLANT  PEST 
REGULATIONS  GOVERNING 
INTERSTATE  MOVEMENT  OF 
CERTAIN  PRODUCTS  AND  ARTICLES 

§  331.6    [Removed] 

Accordingly,  7  CFR  Part  331  is 
amended  by  removing  "Subpart — 
Sugarcane  Smut"  (7  CFR  331.6). 

(Sees.  105  and  106.  71  Stat.  32,  71  Stat.  33  (7 
U.S.C.  150dd.  150ee).  7  CFR  2.17.  2.51.  and 
371.2(c)) 

Done  at  Washington.  D.C.  this  8th  day  of 
November  1982. 
William  F.  Helms, 
Acting  Deputy  Administrator.  Plant 
Protection  and  Quarantine,  Animal  and  Plant 
Health  Inspection  Service. 
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Agricultural  Marketing  Service 

7  CFR  Part  932 

[Docket  No.  AO-352-A4) 

Olives  Grown  In  California;  Order 
Anf>ending  Order 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 


SUMMARY:  This  final  rule  amends  the 
olive  marketing  agreement  and  order 
program  to  improve  its  operation  and 
effectiveness.  The  amendment  was 
favored  by  the  required  two-thirds 
majority  of  growers  voting  in  a 
referendum.  The  amendment  would 
permit  handlers  to  credit  expenses  for 
brand  advertising  of  olives  against  a 
portion  of  their  annual  assessment 
obligation.  The  amendment  is  based  on 
proposals  submitted  by  the  committee 
which  works  with  USDA  in 
administering  the  program.  These 
proposals  were  considered  at  a  public 
hearing  in  December  1981.  The 
referendum  was  conducted  by  the 
Department  by  mail  ballot  September 
21-October  1. 1982. 

EFFECTIVE  DATE:  November  12, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  ].  Doyle,  Acting  Chief,  Fruit 
Branch,  Fruit  and  Vegetable  Division. 
AMS,  USDA,  Room  2532-S.  Washington, 
D.C.  20250,  telephone  (202)  447-5975. 
SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing,  issued  November  13, 1981, 
published  November  18,  1981  (46  FR 


UMI 
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56620).  On  the  basis  of  the  hearing 
record,  the  issues  were  divided  into  two 
parts.  With  respect  to  material  issues 
other  than  assessment  crediting  for 
handier  paid  advertising,  the  following 
documents  were  issued:  Notice  of 
Recommended  Decision,  issued  May  7, 
1982.  published  May  13, 1982  (47  FR 
20593);  Final  Decision,  issued  June  14, 
1982,  published  June  18, 1982  (47  FR 
26394);  and  the  Order  Further  Amending 
the  Order,  issued  July  27, 1982, 
pubUshed  July  30, 1982  (47  FR  32905). 
The  Recommended  Decision  with 
respect  to  assessment  crediting  was 
issued  July  19, 1982,  published  July  22, 
1982  (47  FR  31696);  and  the  Final 
Decision  was  issued  September  1,  1982, 
and  published  September  8,  1982  (47  FR 
39530). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and  557 
of  Title  5  of  the  United  States  Code,  and 
therefore  is  excluded  from  the 
requirements  of  Executive  Order  12291 
and  Secretary's  Memorandum  1512-1. 

The  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  is  designed  to  promote 
orderly  marketing  of  California  olives 
for  the  benefit  of  producers  and  will  not 
substantially  affect  costs  for  the  directly 
regulated  handlers. 

List  of  Subjects  in  7  CFR  Part  932 

Marketing  agreements  and  orders, 
Olives,  California. 

Findings  and  Determinations.  The 
findings  and  determinations  hereinafter 
set  forth  are  supplementary,  and  in 
addition  to,  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
aforesaid  order  and  each  previously 
issued  amendment  thereto;  and  all  of 
said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed  except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein. 

(a)  Findings  Upon  the  Basis  of  the 
Hearing  Record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601  et  seq.],  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900).  a  public  hearing  was  held 
upon  proposed  amendment  of  the 
marketing  agreement,  as  amended,  and 
Order  No.  932,  as  amended  (7  CFR  Part 
932),  regulating  the  handling  of  olives 
grown  in  California. 


Upon  the  basis  of  the  record  it  is 
found  that: 

(1)  The  order,  as  amended,  and  as 
hereby  further  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act; 

(2)  The  order,  as  amended,  and  as 
hereby  further  amended,  regulates  the 
handling  of  olives  grown  in  the 
production  area  in  the  same  manner  as, 
and  is  applicable  only  to  persons  in  the 
respective  classes  of  commercial  and 
industrial  activity  specified  in  the 
marketing  agreement  and  order  upon 
which  hearings  have  been  held: 

(3)  The  order,  as  amended,  and  as 
hereby  further  amended,  is  limited  in  its 
application  to  the  smallest  regional 
production  area  which  is  practicable, 
consistent  with  carrying  out  the 
declared  policy  of  the  Act,  and  the 
issuance  of  several  orders  applicable  lo 
subdivisions  of  the  production  area 
would  not  effectively  carry  out  the 
declared  pohcy  of  the  Act; 

(4)  There  are  no  differences  in  the 
production  and  marketing  of  olives 
grown  in  the  production  area  which 
make  necessary  different  terms  and 
provisions  applicable  to  different  parts 
of  such  area:  and 

(5)  All  handling  of  olives  grown  in  the 
production  area  is  in  the  current  of 
interstate  or  foreign  commerce  or 
directly  burdens,  obstructs,  or  affects 
such  commerce. 

(b)  Additional  finding^;.  It  is  necessary 
and  in  the  public  interest  lo  make  all  of 
the  amendatory  provisions  effecti\  e 
upon  publication  in  the  Federal  Register. 
Any  delay  beyond  that  date  would 
interfere  with  effective  order 
administration.  The  order  prov  idcs  ior  a 
marketing  year  which  began  August  1, 
1982.  and  it  is  the  intent  that  the 
improvements  in  program  operations 
and  procedures  provided  by  the  order, 
as  amended,  should  be  utilized  from  the 
start  of  the  1982-83  season.  A  prompt 
effective  date  would  be  consistent  with 
fulfilling  that  requirement. 

In  view  of  the  foregoing,  it  is  hereby 
found  and  determined  thai  j^ond  cause 
exists  for  making  this  ameudaiory  order 
effective  August  1, 1982  in  the  Federal 
Register,  and  that  it  would  be  contrary 
to  the  public  interest  to  delay  the 
effective  date  of  this  order  for  30  days 
after  its  publication  in  the  Federal 
Register  (Sec.  553(d),  Administrative 
Procedure  Act,  5  U.S.C.  551-559). 

(c)  Determination.  It  is  hereby 
determined  that: 

(1)  The  "Marketing  Agreement,  as 
Amended,  Regulating  the  Handling  of 
Olives  Grown  in  California"  upon  which 
the  aforesaid  public  hearing  was  held 
has  been  signed  by  handlers  (excluding 


cooperative  associations  of  producers 
who  are  not  engaged  in  processing, 
distributing,  or  shipping  the  commodity 
covered  by  the  said  order,  as  amended, 
and  as  hereby  further  amended)  who 
during  the  period  September  1.  1981 
through  February  28, 1982,  handled  not 
less  than  50  percent  of  the  volume  of 
such  olives  covered  by  the  said  order  as 
amended  and  as  hereby  further 
amended;  and 

(2)  The  issuance  of  this  amendatory 
order,  amending  the  aforesaid  order,  as 
amended,  is  favored  or  approved  by  a1 
least  two-thirds  of  the  producers  who 
participated  in  a  referendum  on  the 
question  of  its  approval  and  who  dunr« 
the  period  September  1.  1981  ihrouieh 
February  28.  1982  (which  has  been 
deemed  to  be  a  representative  period). 
have  been  engaged  within  Cahfomia.  m 
the  production  of  olives  for  market,  hui  h 
producers  also  having  produced  for 
market  at  least  two-thirds  of  the  volume 
of  such  commodity  represented  in  the 
referendum. 

Order  Relative  to  Handling 

//  is  therefore  ora'vred.  That  on  and 
after  the  effective  date  hereof,  the 
handling  of  olives  shall  be  in  conformity 
to  and  in  compliance  with  the  terms  and 
conditions  of  the  said  order,  us 
amended,  and  as  hereby  further 
amended,  as  follows: 

PART  932— OLIVES  GROWN  IN 
CALIFORNIA 

1.  Section  932.39(a)  is  amended  by 
revising  the  first  sentence  to  read: 

<!  932.39    Assessments. 

(a)  As  e.)ch  handler's  pro  rata  share  of 
the  expenses  which  the  Secretary  finds 
are  reasonable  and  likely  to  be  incurred 
by  the  committee  during  a  fiscal  year, 
each  handler  who  first  handles  olives 
during  the  current  crop  \ear  shall  pay  to 
thi-  commi'tep.  upon  demand, 
assessments  less  any  amounts  which 
may  be  credited  pursuant  to  §  932.45.  on 
all  olives  to  be  used  in  the  production  of 
packaged  olives,  including  olives  to  be    "■ 
used  in  canned  ripe  olives  of  the  "tree- 
ripened"  type  or  green  olives  when  such 
are  regulated  as  packaged  olives 
pursuant  to  §  932  52.  *   *   • 
>         -         •         ■         • 

2.  Section  932.45(a)  is  revised  to  read: 

S  932.45     Production  research  and 
marketing  research  and  development 
projects. 

(a)  The  following  activ  ities  of  the 
Cbmniittee  are  authorized  under  this 
section. 

(1)  The  committee  may,  with  the 
approval  of  the  Secretary,  establish  or 
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provide  for  the  establishment  of 
production  research,  and  marketing 
research  and  development  projects 
designed  to  assist,  improve  or  promote 
the  marketing,  distribution  and 
consumption  or  efficient  production  of 
California  olives  Such  protects  may 
provide  for  any  marketing  research  and 
development  proiects  designed  to  assist, 
improve,  or  promote  the  marketing, 
distribution,  and  consumption  or 
efficient  production  of  California  olives. 
Such  projects  may  provide  for  any  form 
of  marketing  promotion  including  paid 
advertising  The  expenses  of  such 
research  and  proiects  shall  be  paid  from 
funds  collected  pursuant  to  5  932.39  or 
from  voluntary  contributions.  Voluntary' 
contributions  may  be  accepted  by  the 
committee  only  to  pay  the  expenses  of 
such  projects  Provided.  That  the 
committee  shall  retain  complete  control 
over  the  use  of  such  contributions  which 
shall  be  free  from  any  encumbrances. 

(2)  The  committee,  with  the  approval 
of  the  Secretary,  may  provide  for 
crediting  a  portion  of  a  handler's  direct 
expenditures  for  paid  brand  advertising 
for  olives  Such  expenditures  may 
include,  but  are  not  Umited  to,  money 
spent  for  advertising  space  in 
magazines,  newspapers,  outdoor  media 
and  transit  or  time  charges  for  radio  and 
television  No  handler  shall  receive 
credit  in  excess  pf  such  handler's  pro 
rata  share  of  the  total  monies  allotted  by 
the  committee  for  brand  advertising 
credit.  Each  advertisement  must  be 
published,  broadcast  or  displayed 
during  the  fiscal  year  for  which  credit  is 
requested.  Before  any  creditable  brand 
advertising  may  be  undertaken  pursuant 
to  this  paragraph  la|(2)  of  this  section, 
the  Secretary,  upon  recommendation  by 
the  committee,  shall  prescribe 
appropriate  rules  and  regulations  as  are 
necessary  to  effectively  regulate  such 
activity. 

3.  Section  932.60  is  amended  by 
revising  the  section  heading  and  by 
adding  paragraph  |c|  to  read: 

§  932.60    Reports  of  acquisitions,  sales, 
uses,  shipments  and  creditable  brand 
advertising. 
***** 

(c)  Each  handler  shall  file  such  reports 
of  creditable  brand  advertising  as 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

4.  Section  932.61  is  revised  to  read: 

§  932.61    Records. 

Each  handler  shall  maintain  such 
records  of  olives  acquired,  held,  and 
disposed  of  by  such  handler  as  may  be 
prescribed  by  the  committee  and  needed 
by  it  to  perform  its  functions  under  this 
subpart.  Such  records  shall  be  retained 


for  at  least  two  years  beyond  the  crop 
year  in  which  the  transaction  occurred. 
The  committee  with  the  approval  of  the 
Secretary  may  prescribe  rules  and 
rpguldtions  to  mclude  under  this  section 
hdndler  records  thai  detail  advertising 
rind  promotion  activities  which  the 
committee  may  need  to  perform  its 
functions  under  §  932.451  a  |. 
5.  Section  932.62  is  revised  to  read; 

§  932.62    Verification  of  reports. 

For  the  purpose  of  checking  and 
verifying  reports  filed  by  handlers,  the 
committee,  through  its  duly  authorized 
representatives  shall  have  access  to 
any  handlers  premises  during  regular 
business  hours,  and  shall  be  permitted 
at  any  such  time  to  (a|  Inspect  such 
premises  and  any  olives  held  by  such 
handler,  and  any  and  all  records  of  the 
handler  with  respect  to  such  handler's 
acquisition,  sales,  uses  and  shipments  of 
olives:  and  fbl  inspect  any  and  all 
records  of  such  handler  with  respect  to 
advertising  and  promotion  activities 
subject  to  §  932.45|a)  and  maintained  by 
the  handler  pursuant  to  §  932.61.  Each 
handler  shall  furnish  all  labor  and 
equipment  necessary  to  make  such 
inspections. 

(Sees  1-19  48  Stat  31,  as  amended:  7  U.S.C. 

601-6741 

Signed  dt  Wdshington  D  C.  on  November 
8.  1982  to  become  effective  November  12, 
1982 

C.  W.  McMillan, 

Assistant  Secretary  Marketing  and 
Inspection  Services 

IFRDoc  82-31102  piled  n-io-gz  8:45  dra| 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  211 
(Docket  No,  R-0436J 

Reg.  K;  International  Banking 
Operations 

agency:  Board  of  Governors  of  the 

Federal  Reserve  System. 
ACTION:  Final  rule. 

summary:  The  Board  of  Governors  of 
the  Federal  Reserve  System  has 
amended  its  Regulation  K  to  change  the 
procedures  for  establishing  a  U.S. 
branch  of  an  Edge  corporation  and  to 
shorten  the  notification  period  in 
§  211.5(c)(2)  of  its  Regulation  K  from  60 
to  45  days. 

In  addition,  the  Board  has  amended 
Regulation  K  governing  the  U.S. 
operations  of  foreign  banking 
organization  to  delete  an  exception  from 
a  reporting  requirement  concerning 
information  on  U.S.  investments  not 


readily  available  to  the  reporting 
organization  The  Board  also  approved  a 
technical  change  in  the  language  of  the 
regulation  to  conform  ii  to  the 
corresponding  statutory  provision  in  the 
Bank  Holding  Company  Act 

EFFECTIVE  DATE:  November  8  1982. 

FOR  FURTHER  INFORMATION  CONTACr 

James  S.  Keller  (202/452-2523),  Division 
of  Banking  Supervision  and  Regulation 
or  Nancy  P  Jacklin  (202/452-3428)  or 
Kathleen  O'Day  (202/452-3786),  Legal 
Division,  Board^of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC.  20551, 

SUPPLEMENTARY  INFORMATION:  Edge 
Corporation  Branches  Under 
§  2n.4(c)(ll  of  Regulation  K  (12  CFR 
211.4(c)(1)),  Edge  corporations  are 
authorized  to  establish  domestic 
branches.  Although  the  Board  had 
previously  delegated  to  the  Reserve 
Banks  the  authority  to  approve  the 
establishment  of  an  Edge  corporation 
branch  where  the  branch  represented 
the  conversion  of  an  existing  Edge 
corporation,  all  other  Edge  branch 
applications  required  prior  approval  by 
the  Board.  The  Board  has  now 
determined  that  Edge  corporation 
proposals  to  establish  U.S.  branches 
should  be  processed  under  a  45-day 
prior  notification  procedure. 

When  the  Board  amended  Regulation 
K  to  permit  Edge  corporations  to  branch 
domestically,  the  Board  provided  for  the 
publication  in  the  Federal  Register  of 
notices  of  applications  for  domestic 
branches  and  allowed  a  period  for 
public  comment  on  the  proposals.  In 
acting  on  an  application  to  establish  a 
branch,  the  Board  considers  the 
financial  condition  and  history  of  the 
Edge  corporation,  the  general  character 
of  its  management,  the  convenience  and 
needs  of  the  community  to  be  served 
with  respect  to  international  banking 
and  financing  services,  and  the  effects 
of  the  establishment  of  the  branch  on 
competition.  To  date,  the  Board  has 
approved  applications  involving  about 
75  branches;  no  application  for  a 
domestic  branch  of  an  Edge  corporation 
has  been  denied.  In  addition,  no  public 
comment  has  been  received  with  respect 
to  a  branch  application. 

Under  the  new  procedure,  before 
submitting  the  proposal  to  the  Reserve 
Bank  and  Edge  corporation  must  publish 
notice  of  the  proposal  in  a  newspaper  of 
general  circulation  in  the  geographic 
area  of  its  proposed  U.S.  branch  and  In 
such  areas  that  the  branch  proposes  to 
serve.  The  notice  must  allow  a  30-day 
comment  period  and  provide  that  any 
comments  on  the  proposal  be  sent  to  the 
appropriate  Federal  Reserve  Bank,  the 
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address  of  which  should  be  included.  If 
the  Reserve  Bank  receives  no  adverse 
comments  in  response  to  that  notice  and 
finds  the  proposal  is  consistent  with  the 
financial,  managerial,  convenience  and 
needs,  and  competitive  factors  to  be 
considered,  and  the  proposal  raises  no 
significant  policy  issues  on  which  the 
Board  has  not  previously  expressed  its 
view,  the  Edge  corporation  may 
establish  the  branch  45  days  after  the 
Reserve  Bank  has  received  the 
notification. 

Prior  Notification  for  Investments. 
Under  the  investment  procedures  of 
Regulation  K.  a  U.S.  investor  (member 
bank,  bank  holding  company.  Edge  or 
Agreement  corporation)  may  make 
certain  investments  pursuant  to  the  prior 
notification  procedures  set  forth  in  that 
section.  Generally,  such  investments  are 
of  the  type  that  could  be  made  pursuant 
to  general  consent  except  that  the 
absolute  dollar  amount  of  the 
investment  or  its  size  relative  to  the 
capital  and  surplus  of  the  investor 
disqualifies  it  for  those  procedures;  such 
investments  may  not,  however,  exceed 
10  percent  of  the  investor's  capital  and 
surplus. 

Currently,  the  notification  period  in 
§  211.5(c)(2)  is  60  days.  Based  on  its 
experience  in  processing  these 
notifications  the  Board  has  shortened 
the  notification  period  to  45  days. 

Reporting  Requirement.  Subpart  B  of 
the  Board's  Regulation  K  (12  CFR  211.21 
et  seq.)  governs  the  activities  and 
investments  in  the  United  States  of 
foreign  banking  organizations.  Section 
211.23(h)(1)  of  Regulation  K  requires  that 
any  foreign  banking  organization  must 
inform  the  Board  quarterly  of  any  new 
investments  made  or  activities 
commenced  in  the  United  States  under 
the  authority  of  Regulation  K.  Sections 
211.23(h)  (2)  and  (3)  of  Regulation  K 
allow  a  foreign  banking  organization,  in 
certain  situations,  to  omit  from  the 
reports  information  in  the  possession  of 
other  investors  regarding  a  foreign 
nonbank  company  in  which  the  foreign 
banking  organization  has  an  interest. 
These  provisions  essentially  cover  those 
situations  where  a  foreign  banking 
organization  has  a  passive  investment  in 
a  foreign  nonbank  company  and  may 
not  have  reasonably  available  to  it 
information  on  the  activities  of  the 
company. 

In  such  a  case,  the  organization  must 
report  to  the  Board  such  information  as 
it  can  reasonably  acquire,  together  with 
the  sources  thereof,  and  state  either  that 
unreasonable  effort  or  expense  would 
be  involved  in  obtaining  further 
information  or  that  the  company  whose 
shares  were  acquired  is  not  controlled 
by  the  organization.  The  organization 


also  must  state  the  result  of  a  request  for 
the  information.  However  §  211.23(h)(3) 
provides  that  such  a  request  need  not  be 
made  of  any  foreign  government  if.  in 
the  opinion  of  the  organization,  such 
request  would  be  harmful  to  existing 
relationships. 

It  does  not  appear  that  the  exception 
to  the  reporting  requirement  found  in 
§  211.23(h)(3)  has  been  utilized  by  any 
foreign  banking  organization  since  its 
adoption  by  the  Board  in  1971.  In  light  of 
the  fact  that  the  provision  appears 
unnecessary  and  in  order  to  prevent 
uncertainty  as  to  the  reporting 
obligations  of  foreign  bankmg 
organizations,  the  Board  has  determined 
to  delete  this  provision  from  the 
regulation.  Foreign  banking 
organizations  will  still  be  required  under 
§  211.23(h)(2)  to  report  to  the  Board  their 
efforts  to  obtain  required  information 
not  in  their  possession. 

Definition  of  "Subsidiary.  "The  Board 
has  also  amended  §  211.23(a)(3)  of 
Regulation  K  (12  CFR  211.23(a)(3))  to 
conform  the  definition  of  "subsidiary"  to 
the  statutory  language  in  the  Bank 
Holding  Company  Act.  Section  211.23 
governs  the  U.S.  nonbanking  activities 
permitted  to  a  foreign  banking 
organization  under  the  Bank  Holding 
Company  Act.  The  regulation  currently 
defines  "subsidiary"  as  an  organization 
"more  than  25  percent  of  the  voting 
stock  of  which  is  held  *   '  *  by  a  foreign 
banking  organization."  The  amendment 
to  the  regulation  makes  clear  that  a 
"subsidiary"  is  any  organization  25 
percent  or  more  of  the  voting  shares  of 
which  is  held  by  the  foreign  banking 
organization.  ' 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354:  5  U.S.C.  601  ct  seq.].  the  Board  of 
Governors  of  the  Federal  Reserve 
System  certifies  that  the  amendments 
adopted  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  that  will  be 
subject  to  the  regulation 

The  provisions  of  5  U.S.C.  553  relating 
to  notice,  public  participation,  and 
deferred  effective  date  are  not  followed 
in  connection  with  the  adoption  of  these 
amendments  because  the  changes 
involved  are  procedural  in  nature  and 
do  not  constitute  substantive  rules 
subject  to  the  requirement  of  that 
section. 

List  of  Subjects  in  12  CFR  Part  211 

Banks,  banking,  Federal  Reserve 
System,  Foreign  banking,  Investments, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  pursuant  to  its  authorijy 
under  section  25(a)  of  the  Federal  y 


Reserve  Act  (12  U.S.C.  611  et  seq.)  and 
under  the  Bank  Holdmg  Company  Act 
(12  U.S.C.  1841  et  seq.  ].  the  Board 
amends  12  CFR  Part  211  as  follows: 

PART  211— (AMENDED) 

1.  By  revising  §  211.4(c)(1)  to  read  as 
follows: 

§211.4    Edge  and  Agreement 
Corporations. 

(c)  Branches.  (1)  .^n  Edge  Corporation 
may  establish  branches  in  the  United 
States  45  days  after  the  Edge 
Corporation  has  given  notice  to  its 
Reserve  Bank,  which  is  to  include  a 
copy  of  the  notice  of  the  proposal 
published  in  a  newspaper  of  general 
circulation  in  the  communities  to  be 
served  by  the  branch,  unless  the  Edge 
Corporation  is  notified  to  the  contrary 
within  that  time.  The  newspaper  notice 
shall  be  placed  in  the  classified 
dd\  ertismg  legal  notices  sefction  of  the 
newspaper  and  tv.ay  appear  no  more 
than  90  calendar  days  prior  to 
submission  of  notice  of  the  proposal  to 
the  Reserve  Bank.  The  newspaper  notice 
must  provide  an  opportunity  for  the 
public  to  give  written  comment  on  the 
proposal  to  the  appropriate  Federal 
Reserve  Bank  for  at  least  30  days  after 
the  date  of  publication.  The  factors 
considered  in  acting  upon  a  proposal  to 
establish  a  branch  are  those  enumerated 
in  §  2n,4(a)(l). 

•  •         #         •         « 

2.  By  revising  the  first  sentence  of 
§  211.5(c)(2)  to  read  as  follows: 

§211.5     Investments  in  other 
organizations. 

•  •         *         «         • 

(2)  Prior  Notification.  An  investment 
in  a  subsidiary  or  joint  venture  that  does 
not  qualify  under  the  general  consent 
procedure  may  be  made  after  the 
investor  has  given  45  days'  prior  written 
notice  to  the  Board  if  the  total  amount  to 
be  invested  does  not  exceed  10  percent 
of  the  investor's  capital  and  surplus. 


§211.23     [Amended! 

3.  Section  21 1.23  is  amended  by 
removing  paragraph  [h)(3). 

4.  Section  211.23|a)(1|  is  revised  to 
read  as  follows: 

(a)-    •    • 

(3)  "Subsidiary"  mpjns  any 
organization  25  percent  or  more  of 
whose  voting  shares  is  directly  or 
indirectly  owned,  controlled  or  held 
with  power  to  vote  by  a  foreign  banking 
organization,  or  which  is  otherwise 
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controUed  or  capable  of  being  controlled 
by  a  foreign  banking  organization. 

*         *         «        *         • 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  8, 1982. 
William  W.  Wiles, 
Secretary  of  the  Board. 

|fR  Doc.  82-30999  Filed  ll-10-8i  ^45  imj 
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12  CFR  Part  261  j 

[Docket  No.  R-043S] 

Rules  Regarding  Availability  of 
Information 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Final  rule. 

summary:  The  Board  of  Governors  of 
the  Federal  Reserve  System  has 
amended  its  Rules  Regarding 
Availability  of  Information  to  estabhsh 
procedures  regarding  access  by  bank^ 
regulatory  authorities  to  certain 
confidential  reports  submitted  by 
foreign  banking  organizations.  The 
Board  also  amended  these  rules  to 
provide  that  such  reports  will  not  be 
released  to  the  public. 

The  Board  recognizes  that  other  bank 
supervisory  authorities  may  have  a 
legitimate  need  for  access  to  this 
information  in  order  to  carry  out  their 
supervisory  responsibilities  concerning 
a  foreign  banking  organization  and  has 
determined  to  amend  its  Rules  to  insure 
that  such  legitimate  supervisory  needs 
are  accommodated  while  maintaining 
the  confidentiality  of  the  information 
requested  by  Form  F.R.  2068 
(Confidential  Report  of  Operations  of 
Foreign  Banking  Organizations)  to  the 
fullest  extent  possible. 
EFFECTIVE  DATE:  November  8, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  laddin.  Assistant  General 
Counsel  (202/452-3428).  or  Kathleen 
O'Day.  Senior  Attorney  (202/452-3786). 
Legal  Division.  Board  of  Governors  of 
the  Federal  Reserve  System. 

SUPPLEMENTARY  INFORMATION:  In  1980 
the  Board  imposed  reporting 
requirements  on  foreign  banking 
organizations  which  were  implemented 
in  1981.  These  reports  are  the  Annual 
Report  of  Foreign  Banking 
Organizations,  Form  F.R.  Y-7.  and  the 
Confidential  Report  of  Operations  of 
Foreign  Banking  Organizations.  Form 
F.R.  206&  These  reports  are  required  to 
enable  the  Board  to  carry  out  its 
responsibilities  under  the  Bank  Holding 
Company  Act  of  1BS6,  as  amended,  and 
the  International  Banlung  Act  of  1978. 


Information  contained  in  these  reports 
will  be  made  available  only  in 
accordance  with  the  Board's  Rules 
Regarding  Availability  of  Information. 
The  Financial  information  required  by 
Form  F.R.  2068  is  of  a  particularly 
sensitive  character,  and  is  not 
customarily  made  available  to  the  public 
by  the  reporting  companies  or  by  any 
other  source.  The  Board  regards  the 
Form  F.R.  2068  as  an  examination, 
operating  or  condition  report  within  the 
medning  of  5  U.S.C.  552  (b)(8),  which 
exempts  such  reports  from  the 
disclosure  requirements  of  the  Freedom 
of  Information  Act.  In  light  of  the 
confidential  nature  of  the  information,  it 
has  been  the  Board's  policy  to  deny 
requests  by  the  public  for  information 
from  the  reports.  In  addition,  internal 
security  procedures  have  been 
established  governing  access  to  the 
roports.  These  policies  have  worked 
well  in  maintaining  the  confidentiality  of 
the  reports  and  the  Board  believes  that 
it  is  appropriate  to  incorporate  them  into 
the  Board's  Rules  Regarding  Availability 
of  Information. 

The  amendment  approved  by  the 
Board  authorizes  the  Director  of  the 
Board's  Division  of  Banking  Supervision 
and  Regulation,  with  the  concurrence  of 
the  General  Counsel,  to  permit 
appropriate  personnel  of  a  bank 
supervisory  authority  to  inspect  the 
Confidential  Report  of  Operations,  Form 
F  R.  2068,  on  Federal  Reserve  premises 
under  the  same  security  procedures  as 
apply  to  System  personnel.  Copies  of 
these  procedures  are  available  from  the 
Board's  Freedom  of  Information  Office 
(202/452-3684). 

The  Board's  Rules  are  also  amended 
to  reflect  the  Board's  decision  that  the 
mfonnation  required  by  Form  F.R.  2068 
should  not  be  made  available  to  the 
public  in  any  circumstances.  As  is  the 
case  with  otiier  confidential  information 
in  the  Board's  possession,  release  of  this 
information  by  a  Board  employee  may 
constitute  a  basis  for  dismissal  of  the 
employee  or  other  disciplinary  action. 

The  provisions  of  section  553  of  Title 
5,  United  States  Code,  relating  to  notice, 
public  participation  and  deferred 
effective  date  are  not  followed  in 
connection  with  the  adoption  of  these 
amendments  because  the  changes 
involved  are  procedural  in  nature  and 
do  not  constitute  a  substantive  rule 
subject  to  the  requirements  of  such 
section. 

List  of  Subjects  in  12  CFR  Part  261 

Federal  Reserve  System.  Freedom  of 
Information. 

For  the  reasons  set  out  in  the 
preamble.  Part  281  of  Title  12  of  the 


Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  261— [AUENDEOl 

1. 12  CFR  261.6  is  amended  by 
redesignating  paragraph  (b)  as  (b)(1), 
and  by  adding  new  paragraphs  (b)  (2) 
and  (d)  as  follows; 

§  261.6    Exemptions  from  disclosure. 

***** 

(b)(2)  Notwithstanding  any  other 
provision  of  this  Regulation,  any 
Confidential  Report  of  Operations  (Form 
F.R.  2068)  of  a  foreign  banking 
organization  may,  upon  written  request 
to  and  approval  by  the  Director  of  the 
Division  of  Banking  Supervision  and 
Regulation  (or  his  delegee).  and  with  the 
concurrence  of  the  General  Counsel  (or 
his  delegee),  be  made  available  for 
inspection  to  another  bank  supervisory 
authority  having  general  supervision  of 
any  United  States  branch,  agency, 
subsidiary  bank  or  commercial  lending 
company  of  the  foreign  banking 
organization,  only  for  use  where 
necessary  in  the  performance  of  the 
official  duties  of  such  authority.  These 
reports  shall  be  made  available  for 
inspection  by  authorized  persons  only 
on  Federal  Reserve  premises  under  the 
same  procedures  as  apply  to  personnel 
of  the  Federal  Reserve  System.  All 
reports  made  available  under  this 
paragraph  shall  remain  the  property  of 
the  Board;  and  no  person,  agency,  or 
authority  who  obtains  access  to  any 
such  report  or  any  officer,  director,  or 
employee  thereof,  shall  publish, 
publicize,  or  otherwise  disclose  any 
information  contained  in  the  report  to 
any  person. 
•         •         *         •         * 

(d)  Foreign  Banking  Organization 
Confidential  Report  of  Operations.  It  is 
the  Board's  policy  that  the 
confidentiality  of  a  foreign  banking 
organization's  Confidential  Report  of 
Operations  (Form  F.R.  2068)  should  be 
maintained  at  all  times.  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  information  submitted  to  the 
Board  as  part  of  any  Confidential  Report 
of  Operations  is  not  available  for  public 
inspection  by  any  person  other  than  an 
officer,  employee,  or  agent  of  the  Board 
or  of  a  Federal  Reserve  Bank  properly 
entitled  to  such  information  in  the 
performance  of  such  person's  official 
duties.  Any  employee  that  violates  this 
section  by  releasing  such  a  Report  to 
any  unauthorized  person  may  be  subject 
to  disciplinary  action  under  12  CFR 
264.735-5  (Rules  of  Employee 
Responsibilities  and  Conduct). 
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By  order  of  the  Board  of  Governors, 
effective  November  5, 1982. 
William  W.  WUes, 
Secretary  of  the  Board. 

|FR  Doc  82-3107B  Filed  11-10-82;  8:45  am) 
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12  CFR  Part  265 
[Docket  No.  R-0437] 

Rules  Regarding  Delegation  of 
Authority;  international  Banking 
Applications;  Change  in  Bank  Control 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

summary:  The  Board  of  Governors  of 
the  Federal  Reserve  System  is  amending 
its  Rules  Regarding  Delegation  of 
Authority  to  delegate  (1)  to  the  Federal 
Reserve  Banks  authority  to  approve 
formation  of  a  foreign  "shell"  branch  by 
a  member  bank,  and  authority  to  waive 
the  30  days'  notice  requirement  to  the 
Board  before  a  foreign  banking 
organization  exercises  its  one  time 
change  of  home  State;  (2)  to  the  Director 
of  the  Division  of  Banking  Supervision 
and  Regulation  authority  to  suspend  the 
notification  period  in  §  211.5(c)(2)  of 
Regulation  K;  and  (3)  to  the  Secretary  of 
the  Board  authority  to  act  on  certain 
applications  where  authority  is 
delegated  to  the  Reserve  Bank  but  a 
senior  officer  or  director  of  an  involved 
party  is  also  a  director  of  the  Reserve 
Bank  or  branch.  It  is  anticipated  that 
these  new  delegations  would  aid  the 
Board  in  processing  applications  and 
notices  in  an  expeditious  fashion. 
EFFECTIVE  DATE:  November  8. 1982. 
FOp  FURTHER  INFORMATION  CONTACT: 
James  S.  Keller,  Division  of  Banking  Su- 
pervision and  Regulation  (202/452-2523). 
Nancy  P.  Jacklin,  Legal  Division  (202/ 
452-3428),  or  Kathleen  M.  O'Day.  Legal 
Division  (202/452-3786),  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551. 
SUPPLEMENTARY  INFORMATION:  1.  Shell 
branches.  The  Board  has  in  the  past 
delegated  to  the  Secretary  of  the  Board 
authority  to  approve  an  application  by  a 
member  bank  to  establish  a  foreign 
branch  pursuant  to  section  25  of  the 
Federal  Reserve  Act  when  the 
application  was  not  one  for  the 
applicant's  first  full  service  branch  in  a 
foreign  country,  including  a  "shell" 
branch.  The  Board  has  now  delegated  to 
the  Reserve  Banks  the  authority  to 
approve  shell  branch  applications. 

2.  Waiver  of  30  days '  notification  for 
change  in  home  State.  Under 
§  211.22(c)(l}  of  Regulation  K  (12  CFR 


211.22(c)(1))  a  foreign  banking 
organization  is  required  to  give  the 
Board  30  days'  prior  notification  of  its 
proposed  change  of  home  State  before  it 
may  exercise  that  change.  Because  the 
Reserve  Banks  generally  have  the 
information  necessary  to  determine 
whether  the  deposit-taking  activities  in 
the  original  home  State  conform  to  what 
is  permissible  in  the  event  of  a  foreign 
banking  orgariization's  change  of  home 
State,  the  Board  has  delegated  to  the 
Reserve  Banks  the  authority  tc  waive 
the  30  days'  notification  period  in 
§  211.22(c)(1)  of  Regulation  K. 

3.  Suspension  of  prior  notification 
period  in  Regulation  K.  Section 
211.5(c)(2)  of  Regulation  K  (12  CFR 
211.5(c)(2))  sets  forth  the  criteria  for 
when  a  U.S.  investor  (member  bank, 
bank  holding  company.  Edge  or 
Agreement  Corporation)  may  make  an 

■  investment  pursuant  to  the  prior 
notification  procedures  set  forth  in  that 
section.  That  section  also  states  that  the 
Board  may.  during  the  notification 
procedure,  disapprove  the  investment, 
suspend  the  notification  period,  or 
require  that  an  application  be  filed  by 
the  investor  for  the  Board's  specific 
consent.  The  Board  has  previously 
delegated  to  the  Director  of  the  Division 
of  Banking  Supervision  and  Regulation 
both  authority  to  wai\'e  the  prior  notice 
period  and  authority  to  require  that  an 
investor  file  an  application  for  specific 
consent  (12  CFR  265.2(c](27)  and  (281. 
respectively).  The  Board  has,  by  action 
of  this  date,  reduced  the  notification 
period  from  60  to  45  days. '  There  are 
occasions,  however,  when  more  than  45 
days  is  required  to  process  a  notification 
but  the  notification  does  not  require 
Board  action.  The  Board  has.  therefore, 
delegated  authority  to  the  Director  of  the 
Division  of  Banking  Supervision  and 
Regulation  to  suspend  the  45  days' 
notification  period. 

4.  Applications  and  notices  where 
directors  or  senior  officers  of  the 
involved  party  are  also  directors  of  a 
Reserve  Bank  or  its  branch.  The  Bodrd, 
in  recent  years,  has  increased  the  scope 
of  those  applications  that  may  be  acted 
upon  by  the  Reserve  Banks  under 
delegated  authority.  However,  it  has  not 
stated  that  those  applications  mvolvmg 
a  senior  officer  or  director  of  an 
involved  party  who  is  also  a  director  of 
a  Reserve  Bank  should  not  be  acted 
upon  by  the  Reserve  Banics  nor  has  it 
made  any  adjustment  to  the  Secretary  of 
the  Board's  authority  to  act  on  these 
delegated  applications  where  a  director 
or  senior  officer  of  a  party  involved  is 


'This  change  in  Ihe  notification  periuH  has 
necessitated  a  lechniral  amendment  !n  12  CFR 
265.2(C)(27). 


also  a  director  of  a  Federal  Reserve 
Bank  or  branch.  Accordingly,  the  Board 
has  delegated  to  the  Secretary  of  the 
Board  authority  to  act  upon  those 
applications  that  would  be  delegated  to 
the  Reserve  Banks  except  for  the  fact 
that  a  senior  officer  or  director  of  an 
involved  party  is  also  a  director  of  a 
Reserve  Bank.  This  procedure  will  now 
conform  to  that  followed  under  the  Bank 
Holding  Company  Act  (12  U.S.C,  1841  et 
seq.)  and  the  Bank  Merger  Act  (12  U.S.C 
1828),  where  the  Secretary  of  the  Board 
has  delegated  authority  to  act  on 
applications  delegated  to  the  Reserve 
Bank  except  for  the  fact  that  "a  director 
or  senior  officer  of  any  holding 
company,  bank,  or  company  to  be 
acquired  or  retained,  involved  in  the 
transaction,  is  a  director  of  a  Federal 
Reserve  Bank  or  branch,"  (12  CFR 
265.2(a)(2)). 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354:  5  U.S.C  601  et  seq),  the  Board  of 
Governors  of  the  Federal  Reserve 
System  certifies  that  the  amendments 
adopted  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  that  would  be 
subject  to  the  regulation. 

The  provisions  of  5  U  S  C  553  relating 
to  notice,  public  participation  and 
deferred  effective  date  are  not  followed 
in  connection  with  the  adoption  of  these 
amendments  because  the  changes 
involved  are  procedural  m  nature  and 
do  not  constitute  substantive  rules 
subject  to  the  requirement  of  that 
section. 

List  of  Subjects  in  12  CFR  Part  265 

Authority,  delegations  (Government 
agencies),  Banks,  banking.  Federal 
Reserve  System. 

PART  265— [AMENDED] 

Pursuant  to  its  suthcrity  under  the 
International  Banking  Act  of  1978  (12 
use.  3101  etseq.].  the  Federal  Reserve 
Act  (12  U.S.C.  226  et  seq).  the  Bank 
Holding  Company  Act  (12  U.S.C.  1842  et 
seq.)  and  the  Change  in  Bank  Control 
Act  (12  U.S.C.  1817(j!),  the  Board 
amends  its  Rules  Repardinp  Delegation 
of  Authontv  (12  CFR  Part  26,5)  Lv 
revising  §  265.2(a)(2).  (c)(27).  (c)(28), 
(0(30),  and  (0(50)  as  follows  and  adding 
new  paragraphs  (0(55)  and  (0(56): 

§  265.2    Specific  functions  delegated  to 
Board  employees  and  to  Federal  Reserve 
banks. 


(2)  Under  the  provisions  of  sections 
18(c)  and  18(c)(4)  of  the  Federal  Deposit 
Insurance  Act  (12  US  C.  1828(c)  and 
1828(c)(4J),  sections  3la)  and  4(c)(8)  of 
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the  Bank  Holding  Company  Act  (12 
U.S.C  1842(a)  and  1843(c)(8)),  the 
Change  in  Bank  Control  Act  (12  U.S.C. 
1817(j))  and  section  25(a)  of  the  Federal 
Reserve  Act  (12  U.S.C.  611  et  aeq).  and 
§§  225.3(b)  and  (c).  and  22S.4(a)  and  (b) 
and  225.7  ofRegulation  Y  (12  CFR 
225.3(b)  and*(c).  225.4(a)  and  (b).  and 
225.7),  iS  211J(a).  211.4(c)  and  211.5(c) 
ofRegulation  K  (12  CFR  211.3(a).  211.4(c) 
and  211.5(c)).  to  furnish  reports  on 
competitive  factors  involved  in  a  bank 
merger  to  the  Comptroller  of  the 
Currency  and  the  Federal  Deposit 
Insurance  Corporation  and  to  take 
actions  the  Reserve  Bank  could  take 
except  for  the  fact  that  the  Reserve  Bank 
may  not  act  because  a  director  or  senior 
officer  of  any  holding  company,  bank,  or 
company  involved  in  the  transaction  is  a 
director  of  a  Federal  Reserve  Bank  or 
branch.  i 

•        *        •        •        « 

(c)  *  •  • 

(27)  Under  section  25  and  25(a)  of  the 
Federal  Reserve  Act  and  Part  211  of  this 
chapter  (Regulation  K),  to  waive  the  45 
days'  prior  notice  period  for  an 
investment  that  quali^es  for  the  prior 
notification  procedures  set  forth  in 

§  211.5(c)(2)  of  Regulation  K  (12  CFR 
211.5(c)(2)). 

(28)  Pursuant  to  t  211.5(c)(2)  of  this 
chapter  (Regulation  K),  to  suspend  the 
notification  period  or  to  require  that  an 
investor  file  an  apphcabon  for  the 
Board's  specific  consent. 

(f)*** 

(30)  Under  the  provisions  of  the 
Change  in  Bank  Control  Act  of  1978  [\Z 
U.S.C.  1817(j))  and  S  225.7  of  this  chapter 
(Regulation  Y),  with  respect  to  a  bank 
holding  company  or  State  member  bank 
to  determine  the  informational 
sufficiency  of  notices  and  reports  filed 
under  the  Act,  to  extend  periods  for 
consideration  of  notices,  to  determine 
whether  a  person  who  is  or  will  be 
subject  to  a  presumption  described  in 
S  225.7(a]  of  this  chapter  should  file  a 
notice  regarding  a  proposed  transaction, 
and,  if  all  the  following  conditions  are 
met,  to  issue  a  notice  of  intention  not  to 
disapprove  a  proposed  change  in 
control 

(i)  No  member  of  the  Board  has 
indicated  an  pbjection  prior  to  the 
Reserve  Bank's  action. 

(ii)  No  senior  officer  or  director  of  an 
involved  party  is  also  a  director  of  a 
Federal  Reserve  Bank  or  branch. 

(iii)  All  relevant  departments  of  the 
Reserve  Bank  concur. 

(it)  If  the  proposal  involves  shares  of 
a  State  member  bank  or  bank  holding 
company  controlling  a  State  member 
bank,  the  appropriate  bank  supervisor> 


authorities  have  indicated  that  they 
have  no  objection  to  the  proposal,  or  no 
objection  has  been  received  from  the 
appropriate  bank  supervisory 
authorities  within  the  time  allowed  by 
the  Act. 

(v)  No  significant  pohcy  issue  is 
raised  by  the  proposal  as  to  which  the 
Board  has  not  expressed  its  view. 
«        •        .        •        • 

(50)  Pursuant  to  §  211.4{c)f  2)  of  this 
chapter  (Regulation  K),  to  approve  an 
Edge  Corporation  application  to 
establish  a  branch  abroad,  provided  that 
no  senior  officer  or  director  of  the 
involved  Parties  is  also  a  director  of  a 
Reserve  Bank  or  branch  and  that  no 
significant  policy  issue  is  raised  by  the 
proposal  as  to  which  the  Board  has  not 
expressed  its  view. 
•         *        *        *        * 

(55)  Pursuant  to  §  211.3(a)  of  this 
chapter  (Regulation  K],  to  approve  the 
establishment,  directly  or  indirectly,  of  a 
foreign  branch  by  a  member  bank  where 
the  application  is  not  one  for  a  full- 
service  branch  in  a  foreign  country, 
provided  that  no  senior  officer  or 
director  of  the  involved  parties  is  also  a 
director  of  a  Reserve  Bank  or  branch 
and  that  no  significant  policy  issue  is 
raised  by  the  proposal  as  to  which  the 
Board  has  not  expressed  its  view. 

(56)  Pursuant  to  §  211.22(c)(1)  of  this 
chapter  (Regulation  K),  to  waive  the  30 
days'  prior  notification  period  with 
respect  to  a  foreign  bank's  change  of 
home  State. 

■         t         *         *         * 

By  order  of  the  Board  of  Governors  of  the 
t'ederal  Reserve  System.  November  3. 1982. 

William  W.  WtlM, 

Secretary  of  the  Board. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  82-NM-»3-AI>r  Aradt.  39-44941 

Airworthiness  Directives;  Canadalr 
Model  CL-600-1A11  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  which 
requires  inspection  and  replacement,  as 
necessary,  of  engine  throttle  control 
quadrants  on  certain  Canadair  Model 
CLr^OO  series  airplanes.  This  action  is 
necessary  to  detect  and/or  prevent 


failure  of  engine  throttle  control 
quadrants.  Failure  of  these  quadrants 
has  resulted  in  control  cable  jamming 
with  a  resultant  loss  of  engine  control 
capability.  The  specified  inspections 
will  also  prevent  a  possible  inadvertent 
engine  cutoff  by  verifying  the  structural 
integrity  of  the  idle  to  cutoff  stop  pawl. 
date:  Effective  November  22,  1982. 

ADDRESSES:  The  service  bulletin 
specified  in  this  AD  may  be  obtained 
upon  request  to  Canadair.  Ltd^ 
Commercial  Aircraft  Technical  Services. 
Box  8087.  Station  A,  Montreal.  Canada 
PQH3C3G9  or  may  be  examined  at  the 
address  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roger  D.  Anderson.  Foreign  Aircraft 
Certification  Branch.  ANM-150S.  Seattle 
Aircraft  Certification  Office,  FAA 
Northwest  Moontain  Region.  9010  East 
Marginal  Way  South.  Seattle, 
Washington,  telephone  (206)  787-2530. 
Mailing  address:  FAA  Northwest 
Mountain  Region,  17900  Pacific  Hi^way 
South,  C-68966.  Seattle,  Washington 
98168. 

SUPPlfMENTARY  INFORMATION!  The 
Canadian  Department  of  Transport 
(DOT)  has  classified  as  mandatory  a 
Canadair  CL-600  Alert  Wire  TA600- 
0294/022  dated  August  31. 1982. 
requiring  removal  and  inspection  of 
engine  control  throttle  quadrants,  part 
number  90601-65,  to  detect  a  failure  of 
the  quadrant  which  may  result  in 
jamming  of  the  engine  throttle  control 
cable  with  resultant  loss  of  engine 
control  capability.  One  occurrence  has 
been  reported  of  a  throttle  cable  being 
jammed  preventing  throttle  movement 
from  low  idle  to  high  idle.  An  additional 
incident  occurred  whereby  the  power 
lever  on  one  of  the  throttles  could  be 
moved  from  low  idle  to  cutoff  as  a  result 
of  a  broken  idle  to  cutoff  stop  pawl.  The 
inspections  specified  in  this  AD  are 
intended  to  preclude  recurrence  of  these 
incidents.  Since  this  AD  calls  for 
replacing  a  damaged  quadrant  with  a 
servicable  quadrant  of  the  same  part 
number,  inspecbons  must  be  continued 
until  an  FAA  approved  improved 
quadrant  becomes  available. 

This  airplane  model  is  manufactured 
in  Canada  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable 
airworthiness  bilateral  agreement. 

Since  this  condition  is  Likely  to  exist 
or  develop  on  airplanes  of  this  model 
registered  in  the  United  States,  an  AD  is 
being  issued  which  requires  the 
inspections  and  replacement  of  parts,  if 
necessary,  in  accordance  with  Canadair 
Alert  Wire  TAaOO-0294/022. 


UMI 
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Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are  impractical 
and  good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircrdft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  auUiority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
Airworthiness  Directive: 

Canadair:  Applies  to  Canadair  Model  C!.- 
600-IAn  airplanes  certificated  in  all 
categories.  Compliance  is  nxjuirrd  as 
indicated  to  avoid  ptossible  failure  of  the 
throttle  quadrant  tungsten  carbide  wear 
strips  and  to  preclude  throttle  movemont 
directly  from  idle  to  cutoff.  Within  50 
hours  time  in  service,  or  within  30  days 
alter  the  effecti\e  date  of  diis 
.\irwortliiness  Directive,  whichever 
occurs  first,  unless  already 
accomplished,  perform  the  following  in 
accordance  with  Canadair  .'Mert  Wire 
TA6nO-0294/022  dated  August  :n.  1<J«2 
A.  Remove  the  throttle  quiuirant  in 
.iccordance  with  Canadair  approved 
procedures  and  lasptecl  to  positively  iiienlin 
DHrt  and  serial  numbers. 

I).  If  the  throttle  quadrant  is  not  identified 
liy  P/N  90601-C5.  leinst^.ii  in  ,icc:orilrtnce  with 
Caniidair  approved  proceilurt  k  .iiid  return  to 
sf-rvicc. 

C  If  the  inspection  of  parLi^;;;ir>h  .\  reveals 
;h,.l  the  aircraft  is  filled  wilh  th.^ittie 
quadrant,  Canadair  part  niimlier  9(.)B01-65, 
the  following  inspection  niv;;.!  be  conducted 
[iiior  to  each  flight: 

1.  I'niatch  rnd  lift  each  thrist  reverser 
le\er  in  turn  until  if  contacts  its  solenoid  stop 
ard.  with  friction  off,  apply  <i  forward  load  of 
appixiximately  5  pounds  to  tauh  m.^in  lever. 
Check  to  determine  that  the  knob  moves  the 
normal  amount  (0.20  inch  or  les*;). 

2.,  LInldtch  and  lift  each  thrust  revel sur 
lever  until  it  contacts  its  solenoid  stop.  Wilh 
the  red  shutoff  latch  held  in  the  up  position 
and  with  friction  off.  apply  an  aft  load  of 
appioximately  5  pounds  to  the  main  lever 
Checli  that  this  knob  moves  the  normal 
amount  (0.45  inches  or  less). 

3.  If  movement  is  in  excess  of  the  values 
.specified  in  paragraph  (1]  or  (2)  above, 
rt^plate  the  quadrant  with  a  service, ilile 
model  90601-65  throttle  quadrant  in 
accordance  with  Canadair  approved 
procedures  and  continue  to  insp«*ct  per 
Paiagraph  C.  above. 

4.  With  the  thrust  reverser  I'.'vers  duwn, 
check  that  the  main  levers  cannot  be  niovuJ 
,ift  into  cutoff  without  lifting  the  red  shutoff 
latch.  If  the  lever  can  be  moved  ,ift,  replace 
Ihe  quadrant  with  a  sen'iceable  model  JXtfiOl  - 
05  throttle  quadrant  in  accordance  with 
Canadair  approved  procedures  and  cnntiniie 
10  inspect  per  Paragraph  C.  al>ove 


D.  For  aircraft  fitted  with  tiirottle  quadrant. 
part  number  90601-65.  install  the  following 
placard  on  the  instrument  panel  in  full  view 
of  the  pilot,  using  letters  of  %  inch  minimum 
height:  "Do  not  conduct  planned  go-around 
and  missed  approach  operations." 

H.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  he 
used  when  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office.  FAA  .Northwest 
Mountain  Region. 

F  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21  199  to 
opiT.ite  airplanes  to  a  base  for  the 
a.iconiplishmeni  of  inspections  and/or 
modifications  required  by  thi.s  AD. 

It  IS  anticipated  that  this  AD  will  be 
amended  to  provide  terminating  action  when 
the  manufacturer  has  developed  an 
acceptable  modification. 

The  manufacturer's  specifications  and 
procedures  identified  and  described  in  this 
directive  are  incorporated  herein  and  m.ide  a 
part  hereof  pmsuant  to  5  U.S.C.  552|a)(l). 

This  amendment  becomes  effective 
November  22. 1982. 

(Sees.  313(a),  «)!.  and  603.  Federal  Aviation 
Art  of  195n.  as  amended  (49  U.S  C.  1354(a), 
1421.  and  1423):  Sec.  G(cl  Department  of 
Transportation  ArA  149  U.S.C.  1655(c));  and  14 
CKR  il.89) 

Note. — The  FA.X  ha.s  dctermuied  that  this 
rt!gulalion  is  an  emergency  regulation  that  is 
not  major  under  Section  8  of  ExecuUve  Order 
12"91.  It  is  impracticable  for  the  agency  to 
follow  the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must  be 
issued  immediately  to  conecl  an  unsafe 
condition  in  din;raft.  It  has  l>een  further 
determined  that  this  documen'  involves  an 
emergent  y  reouiittion  under  DOT  Regulatory 
Vi  in.ies  .liiJ  IViicedures  (44  FR  11034; 
fi !  1  ..„:;,  .:(),  19"9).  If  this  action  is 
subsequently  determined  to  involve  a 
signifiranl/major  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriHte.  will  be  prepan-d  and  placed  in 
the  regu'atory  docket  (otherwise,  an 
evaluation  or  analysis  is  not  required).  A 
copy  of  it.  when  filed,  may  be  obtained  by 
contacting  the  person  identified  under  the 
caption  "FOR  FLIRTIIF.R  LNFORMATION 
CONTACT." 

issued  in  Seattle.  Washington,  on 
November  1,  1962. 
Charles  R.  Foster, 
Director.  i\'ort}ii*'est  Mountain  Region 

IKU.c   IC-.TIIHJ.S  Filed  •A-!(>.  H.-  »:45  sin| 
BILLING  CODE  4910- 1>-« 


14  CFR  Part  39 

I  Docket  No.  82-NM-85-AD,  Amdt.  39-44961 

Airworthiness  Directives;  Boeing 
Model  707/720  Series  Airplanes 


AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adds  a  new 
airworthiness  directive  (AD)  which 


supersedes  AD  80-14-14.  The  previous 
AD  required  inspections  and  repair,  if 
necessary,  of  the  nacelle  strut  diagonal 
brace  end  fittings  and  associated  attach 
fittings  of  certain  Boeing  Model  707/720 
series  airplanes.  Additional  cracking  in 
other  parts  of  these  fittings  and  the 
inadequacy  of  some  visual  and  low 
frequency  eddy  current  inspections 
necessitates  this  amendment,  which 
requires  high  frequency  eddy  current 
inspections  Failure  to  detect  cracking 
could  lead  to  separation  of  the  engine 
from  the  airplane. 
DATES:  Effective  NovrrrTber  23.  1982 

Compliance  as  prescribed  in  the  body 
of  the  AD,  unless  already  accomplished. 
ADDRESSES:  The  Boeing  Service  bulletin 
specified  in  this  AD  may  be  olitained 
upon  request  from  the  Boeing 
Commercial  Airplane  Company.  P  O. 
Box  3707,  Seattle,  Washington  98124,  or 
may  be  examined  at  Ihe  aiidress  shown 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

.Mr.  I  W  Hart,  ]r  ,  Airframe  Branch, 
ANM-120S,  tclrphone  (2(Mi!  "'67-2516. 
Mailing  Address:  Se.ittle  .•\ircraff 
Certification  Office,  FAA.  .Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  C-f>8966.  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A  one 

time  visual  inspection  of  the  nacelle 
strut  diagonal  brace  and  fittings  was 
required  by  AD  79-14-04  (44  FR  41176, 
July  16,  1979).  Due  to  the  additional 
cracking  found.  AD  80-14-14  (45  FR 
43695,  June  30.  1960)  was  issued  which  r 
required  visual,  low  frequency  eddy 
current  or  high  frequency  eddy  current 
inspections  of  certain  areas  of  the  drag 
brace  end  fittings  and  the  fittings  on  the 
strut  and  wing  to  which  the  brace  is 
attached.  Further  service  experience  has 
shown  the  visual  and  low  frequency 
eddy  current  inspections  of  the  brace 
end  fittings  are  inadequate,  and 
additional  areas  of  cracking  have  been 
found.  Failure  to  find  the  cracks  could 
lead  to  separation  of  the  engine  from  the 
airplane. 

Due  to  the  complexity  of  amending 
AD  80-14-14,  it  hasi)een  decided  to 
supersede  that  AD  and  issue  a  new  one 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  and  AD  is  being 
issued  which  requires  inspection  and 
repair  of  the  nacelle  strut  diagonal  brace 
end  fittings  on  certain  B-707  series 
airplanes. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable  and 
good  cause  exists  for  making  this 
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amendment  effective  in  less  than  30 
days. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  AircrafJ. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 

delegated  to  me  by  the  Administrator. 

§  39.13  of  the  Federal  Aviation 

Regulations  (14  CFR  39.13)  is  amended 

by  adding  the  following  new 

airworthiness  directive: 

Boeing:  Applies  to  all  Model  707/720  series 
airplanes  Usted  in  Boeing  Service 
Bidletin  A3364.  Revision  3,  NSC-2  and 
later  FAA  approved  revisions  with 
nacelle  strut  diagonal  braces  and 
associated  fittings  which  have 
accumulated  7500  or  more  landings. 
To  detect  cracks  in  the  nacelle  strut 

diagonal  brace  and  associated  fittings 

accomplish  the  following: 

A.  Within  500  landings  after  the  effective 
date  of  this  AD  unless  already  accomplished, 
inspect  the  nacelle  strut  diagonal  braces  and 
associated  fittings  in  accordance  with  Boeing 
Service  Bulletin  A3364.  Rev.  3,  NSC2  or  later 
FAA-approved  revisions,  and  repeat 
thereafter  at  the  intervals  specified  in  Tables 
1,  2,  and  3  below. 

B.  If  cracks  are  fovmd,  replace  the  cracked 
part  prior  to  further  flight  or  repair  in  a 
manner  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office.  FAA.  Northwest 
Mountain  Region.  Parts  oversized  beyond  the 
limits  specified  in  Boeing  Service  Bulletin 
A3364  must  be  replaced  prior  to  further  flight. 

C.  For  Group  III,  IV.  and  VI  airplanes,  as 
specified  in  the  service  bulletin,  replace  the 
diagonal  brace  assembly  if  the  outboard 
diagonal  brace  end  fitting  (forward  or  aft) 
attach  holes  have  been  oversized  beyond  the 
limits  specified  in  Boeing  Service  Bulletin 
A3364,  Rev.  3  or  later  FAA-approved 
revisions  within  1000  landings  since 

overs  izing. 

D.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office,  FAA'  Northwest 
Mountain  Region. 

This  supersedes  AD  80-14-14. 

Table  I 


Table  II — Continued 


Type  inspection 


Repeat 
intervals 
not  to 
exceed 
landings 


Forward  mating  fitting; 

Visual 

Hi  Frequency „ „ „ 

Hi  Frequer^cy  'ollowed  t)y  stiot  peening 


250 

7,500 

12.000 


Table i 


Type  inspection 


Repeat 

Ttervals 

not  to 

exceed 

landings 


Type  inspection 

Repeat 
mlervals 
not  to 
exceed 
landings 

2    Hi    fro<7iiflncy   0>    fug   hote   with    busNng 

1  Hi    frequency   o<    lug    hole   wttti   txjshmg 
removed,   oversrang    and   peening   of   lug 

>X)ie  suftace  

2  Hi  frequency  or  dye  penetrant  of  web  and 

12,000 

Table  III 


Type  inspection 


Diagonal  brace  assembly: 

Hi  Frequency  Intenof  orty 

Hi   Frequency   Exterior   (fitting   removal)   witti 

f>ole  oversoing 

Hi   Frequericy   Extenor  witfi   hole  oversaing 

and  peening 

Hi  Frequency  extenor  with  holes  previously 

oversized  lo  lirriit  and  peening 


Repeal 

intervals 

not  to 

exceed 

landings 


2,500 

7.500 

12,000 

7.500 


Aft  mabng  fitting; 

Visual 250 

1.  Hi  frequency  or  dye  penetrant  of  web 7.500 


Note — Hole  oversfzrng  cannot  exceed  limrts  specified  in 
Service  Bulletin. 


The  manufacturer's  specification  and 
procedures  identified  and  described  in  this 
directive  are  incorporated  herein  and  made  a 
part  hereof  pursuant  to  5  U.S.C.  552(a)(1).  All 
persons  affected  by  this  directive  who  have 
not  already  received  these  3ocuments  may 
obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Company,  P.O.  Box 
3707,  Seattle,  Washington  98124.  These 
documents  may  also  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  9010  East 
Marginal  Way  South,  Seattle,  Washington. 

This  amendment  becomes  effective 
November  23,  1982, 

(Sees.  313(a),  601,  and  803,  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C.  1354(a), 
1421,  and  1423);  Sec.  6(c),  Department  of 
Transportation  Act  (49  U.S.C.  1655(c));  and  14 
CFR  11.89) 

Note. —  The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation  that  is 
not  major  under  Section  8  of  Executive  Order 
12291.  It  is  impracticable  for  the  agency  to 
follow  the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must  be 
issued  immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves  an 
emergency  regulation  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979).  If  this  action  is 
subsequently  determined  to  involve  a 
significant/major  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and  placed  in 
the  regulatory  docket  (otherwise,  an 
evaluation  or  analysis  is  not  required),  A 
copy  of  it.  when  filed,  may  be  obtained  by 
contacting  the  person  identified  under  the 

caption  "FOR  FURTHER  INFORMATION 
CONTACT." 


Issued  in  Seattle,  Washington,  on 
November  3. 1982. 
Wayne  |.  Barlow, 

Acting  Director,  Northwest  Mountain  Region. 

[FR  Doc  82-30026  Filed  11-10-S2;  8:45  am] 
BILUNQ  CODE  4910-13-11 


14  CFR  Part  39 

[Docket  No.  82-NM-90-AD;  Amdt  39-4495] 

Airworthiness  Directives;  Boeing 
IModei  747  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  Amendment  adds  a  new 
Airworthiness  Directive  (AD)  which 
requires  that  all  oxygen  hose/wire 
bundle  installations  at  each  main  deck 
lavatory  and  at  upper  deck  lavatories 
U-1,  U-2,  U-3,  U-4,  and  U-6,  in  Boeing 
747  series  airplanes  be  inspected  to 
assure  that  adequate  separation  exists. 
One  airplane  was  found  to  have  a  low 
pressure  oxygen  hose  chafed  and 
leaking  oxygen.  The  adjacent  wire 
bimdle  was  chafed  with  signs  of  arcing. 
If  arcing  should  occur  while  oxygen  is 
flowing  in  the  hose,  it  would  provide  an 
ignition  source  for  a  fire  and/or  an 
explosion  in  an  oxygen-enriched 
environment.  This  action  is  necessary  lo 
locate  any  additional  instances  of 
chafing  between  low  pressure  oxygen 
hoses  and  adjacent  wire  bundles  and  to 
modify  the  airplanes,  if  necessary,  to 
prevent  chafing. 

DATE:  Effective:  November  23, 1982, 
ADDRESSES:  The  service  bulletin 
specified  in  this  Airworthiness  Directive 
may  be  obtained  from  the  Boeing 
Commercial  Airplane  Company,  P,0. 
Box  3707.  Seattle,  Washington  98124. 
This  information  may  also  be  examined 
at  the  FAA,  Northwest  Monuntain 
Region,  9010  East  Marginal  Way  South, 
Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Joseph  Crecca,  Systems  & 
Equipment  Branch,  ANM-130S,  Seattle 
Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region,  9010  East 
Marginal  Way  South,  Seattle, 
Washington,  telephone  (206)  767-2500. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966.  Seattle,  Washington 
98168. 
SUPPt^MENTARY  INFORMATION:   One 

operator  noted  a  hissing  noise 
emanating  from  the  "J"  lavatory  while 
performing  a  functional  test  on  the 
passenger  oxygen  system.  Investigation 
revealed  a  hole  in  an  oxygen  hose.  An 
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adjacent  wire  bundle  had  chafed  against 
the  low  pressure  oxygen  hose  at  the 
aluminum  ferrule  on  the  ho»e  connection 
to  the  low  pressure  oxygen  system 
manifold.  Three  wires  were  chafed 
through,  and  the  oxygen  hose  was 
burned  and  melted  through  adjacent  to 
the  ferrule.  The  oxygen  test  was 
conducted  with  the  affected  wiring  not 
powered  during  the  test.  The  airplane 
had  accrued  5.174  flight  hours  and  1,272 
landings.  The  inspection  of  the 
remaining  airplanes  in  the  operator's 
fleet  revealed  no  other  similar 
anomalies. 

Inspection  of  several  other  airplanes 
revealed  that  wire  bundles  did  contact 
oxygen  hoses  at  various  main  deck 
lavatory  installations.  One  other 
operator  has  reported  similar  contact  at 
another  main  deck  lavatory.  In  none  of 
these  subsequent  inspections  was  wire 
bundle  chafing  or  potential  chafing 
against  a  metal  ferrule  reported. 

Boeing  drawings  require  a  minimum  of 
two-inch  separation  between  electrical 
wiring  and  oxygen  Unes,  or  positive 
separation  by  use  of  wire  bundles  and 
hose  supports  in  areas  where  a  two-inch 
separation  is  not  possible. 

A  chafed  wire  bundle  can  result  in 
arcing  and  bum-through  of  the  oxygen 
hose.  If  this  should  occur  when  the 
oxygen  system  is  pressurized  for  any 
reason,  the  arcing  would  provide  an 
ignition  source  for  fire  in  an  oxygen- 
enriched  environment.  No  reports  of 
such  a  fire  have  been  received  to  date 

However,  since  this  condition  is  likely 
to  exist  or  may  develop  on  other 
airplanes  of  the  same  type  design,  an 
Airworthiness  Directive  is  being  issued 
which  requires  a  one-time  inspection  of 
all  main  deck  and  specific  upper  deck 
lavatory  oxygen  hose/wire  bundle 
installations.  This  inspection  should 
ensure  a  minimum  clearance  of  two 
inches  between  oxygen  hoses  and  wire 
bundles.  In  areas  of  limited  space  where 
the  desired  minimum  of  two  inches 
cannot  be  maintained,  a  positive 
retention  of  oxygen  hoses  and  wire 
bundles  should  be  provided  by  clamping 
or  other  approved  support  method  to 
ensure  that  physical  contact  between 
wiring  and  oxygen  hoses  cannot  occur. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable  and 
good  cause  exists  for  making  this 
Amendment  effective  in  less  than  30 
days. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
Airworthiness  Directive; 

Boeing:  Applies  to  all  Boeing  Model  747 
series  airplanes  certificated  m  all 
categories.  To  prevent  oxygen  fires 
accomplish  the  following  within  45  days 
after  the  effective  date  of  this  AD.  unless 
already  accomplished: 

A,  Inspect  all  main  deck  lavatory  and 
upper  deck  lavatories  U-1,  LJ-2.  U-3,  U-1 
and  lJ-6,  oxygen  hose/wire  bundle 
installations  and  modify,  if  necessary,  in 
accordance  with  Boeing  Service  Bulletin  747- 
35.-\2032  dated  August  20,  1982.  or  l,itpr  VAA 
approved  revision. 

B.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Man,-iBf'r,  Si-. idle 
Aircraft  Certification  Office. 

C  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21  199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

The  manufacturer's  specifications  and 
procedures  identified  and  described  in  this 
directive  are  incorporated  herein  and  made  h 
p.irt  hereof  pursuant  to  ,S  U.S.C.  5521dl(ll. 

All  pp'-snns  affected  by  this  dirpcti\e  who 
have  not  already  received  the  ai)ove 
specified  Alert  Service  Bulletin  from  the 
manufacturer  may  obtain  copies  jpon  request 
to  the  Boeing  Commercial  Airplane  Company. 
P.O.  Box  3707,  Seattle.  Washington  98124.  or 
it  may  also  be  examined  at  the  F.'XA, 
Northwest  Mount:iin  Region.  9010  East 
Marginal  Way  So':lh.  Seattle,  Washington 
981  OR. 

This  Amendment  becomes  effective 
November  23,  1982. 

(Sees.  313(a).  601,  and  B03  Feder.ii  .-XvL'-iori 
.A(.t  of  1958.  as  amended  (49  i:  S  C.  lJ.">4(a). 
1421.  and  1423);  Sec.  6(c).  Department  of 
Transportation  Act  (49  US  C.  Ib55(c));  and  14 
CKR  u.m] 

Note. — The  F.VA  has  determined  that  tins 
regulation  Is  an  emergency  regulation  that  is 
not  major  under  Section  8  of  Executive  Order 
12291.  It  is  impracticable  for  the  agency  to 
follow  the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must  be 
issued  immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
delerniined  that  this  document  involves  an 
eme.'gency  regulation  under  DOT  Reguhitory 
Policies  and  Procedures  (44  FR  11034; 
February  26,  19"?).  If  this  action  is 
subsequently  daJermined  to  invoK''  a 
significant /major  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and  pla(  ed  in 
the  regulatory  docket  (otherwise,  an 
evaluation  or  analysis  is  not  required).  ,^ 
copy  of  it  when  filed,  may  be  obtained  by 
contacting  the  person  identified  under  the 
caption  "FOU  FUBTMCF  NtFORMATION 
CONTACT." 


Issued  in  Seattle.  Washington  on 
November  3,  1962. 
Wa>-iie  |.  Bariow, 

.lr.';7;_i:  Dirpctor.  Northwest  MounUiin  fit^nm 

jlK  L>i«c  (C   ;«iaiRt«)  ll-HV-(C   fr<5  am| 
BIU.MQ  COOE  4f  tO-tS-a 


14  CFR  Part  39 

I  DockH  No.  82-CE-2-AD;  AmdL  3»-4491  j 

Airworthiness  Directives;  Cessna 
Mode<  P210N  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT 
action:  Final  rule,  revision  of  existing 
AD. 

SUMMARV:This  amendment  revises 
existing  Airworthiness  Directivp  [AU] 
81-23-03  Rl,  applicable  to  Cessna 
Model  P210N  airplanes  by  rediicins  the 
number  of  airplanes  to  which  the  .^D  is 
applicable.  It  also  exempts  any 
airplanes  on  which  certain  part  number 
exhaust  systems  manufactured  of 
Inconel  material  are  installod  from  the 
in.spection  requirements  of  (AD)  81-23- 
(i.f  Rl   Tlie  manufacturer  has  develnped 
these  improved  durability  s>  stems  and 
is  installing  them  on  new  production 
airplanes.  It  is  also  making  th(  m 
available  for  installation  on  in-service 
airplanes.  Since,  when  installed,  safety 
is  further  improved,  this  rp\  ision 
removes  the  requirement  for  the 
unnecessary  inspections  of  airplanes 
incorporating  tht;se  system.s. 

EFFECTIVE  DATE:  Novprnher  15.  1982. 

Ci'nip'iancc:  As  prescribed  in  the  body 
of  the  AD. 

ADDRESSES:  Cessna  Single  Engine 
Ciistomrr  Carp  Service  Information 
Letters  SE  79-52,  Revision  1,  dated 
November  5,  -1979,  SE  81-21  dated  May 
18,  1981.  and  SE  82-3  dated  January  25. 
1982,  applicable  to  this  AD  may  be 
obtained  from  Cessna  Aircaraft 
Company,  Marketing  Division, 
Attention:  Customer  Service 
Df'partment,  Wichita.  Kansas  6"2ni; 
Teiephone  (316)  685-9111.  A  copy  of  this 
i:,furmation  is  also  contained  in  the 
Rules  Docket.  Office  of  the  Regional 
Counsel.  Room  1558,  bOI  East  12th 
Street,  Kansas  City,  Missouri  641(X) 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  O.  Pendlelon.  ACE-UOW.  Wichita 
Aircraft  Certification  Office,  FAA,  Room 
2:iH,  Terminal  Building  No,  229y,  Mjd- 
Cuntinpnt  Airport,  Wichita,  Kansas 
67209;  Telephone  (316)  269-2010. 
SUPPl-EMENTARY  INFORMATION: 
Amendment  39-4318  (47  FR  «>11, 
February  16.  1982),  AD  81-23-03  Rl, 
applicable  to  certain  Cessna  Model 
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P210N  airplanes,  requires  an  initial  and 
repetitive  inspection  of  the  exhaust 
systems  on  these  airplanes  for  cracks  or 
bulges  and  replacement  of  any 
components  found  with  these 
conditions.  Subsequent  to  the  issuance 
of  this  AD.  the  manufacturer  has 
developed  for  these  airplanes  an 
improved,  more  durable,  exhaust  system 
fabricated  of  Inconel  material.  The 
manufacturer  has  requested,  on  the 
basis  of  the  improved  durability  and 
reliability  of  Inconel  material  in  the 
application,  that  airplanes  with  these 
systems  be  exempted  from  the  AD 
requirements.  The  FAA  concurs  with  the 
manufacturer's  request  and,  accordingly, 
is  revising  AD  82-23-03  Rl  to  delete 
airplanes  manufactured  with  Inconel 
exhaust  systems  from  the  AD 
applicability  statement  and  exempt  in- 
service  airplanes  which  incorporate 
these  systems  from  the  inspection 
requirement. 

Since  the  amendment  is  relieving  in 
nature  and  imposes  no  additional 
burden  on  any  person,  notice  and  public 
procedure  hereon  are  unnecessary  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
AD  82-23-03  Rl,  Amendment  39-4318 
(47  PR  6611,  February  16, 1982),  |  39.13 
of  the  Federal  Aviation  Regulations  (14 
CFR  Section  39.13)  is  amended  as 
follows: 

Restate  the  Applicability  Statement  to  read 
as  follows: 

(1)  "CESSNA:  Applies  to  Model  P210N 
(Serial  Numbers  P210000(n  through 
P21000811)  airplanes  certificated  in  any 
category  with  25  or  more  total  hours  time-in- 
service." 

(2)  Redesignate  existing  paragraph  (C)  as 
(D). 

(3)  Add  the  following  new  paragraph  (C): 
"(C)  Compliance  with  this  AD  is  not 

required  when  complete  Inconel  Elxhaust 
Systems  consisting  of  Cessna  Part  Numbers 
2154000-53  Left  Hand  Assembly.  2154000-54 
Right  Hand  Assembly,  and  2154000-68 
Forward  Crossover  Assembly  are  installed. 

(4)  Redesignate  existing  paragraph  (D)  as 
paragraph  (E). 

This  amendment  becomes  effective  on 
November  15,  1982. 

(Sees.  313(a).  601  and  603  of  the  Federal 
Aviation  Act  of  1958.  as  amended  (49  U.S.C. 
1354(a),  1421  and  1423);  Sec.  6(c)  Department 
of  Transportation  Act  (49  U.SC.  1655(cl]:  Sec. 
11.89  of  the  Federal  Aviation  Regulations  (14 
CFR  Sec.  11.89) 


Note. — The  FAA  has  determined  that  this 
amendment  involves  revision  of  a  regulation 
which  is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant  under 
DOT  Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979),  and  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Fie.xibility  Act  since  it  involves 
inspection  and  maintenance  procedures 
applicable  to  only  a  few  aircraft  owned  by 
small  entities. 

Issued  in  Kansas  City,  Missouri,  on 
October  29.  1982. 
John  E.  Shaw, 
Acting  Director.  Central  Region. 

|FR  Doc  82-30650  filed  ll-lO-Bi  145  am| 
BILLING  CODE  4910-1J-U 


14  CFR  Part  39 

(Docket  No.  82-CE-33-AD;  Amdt.  39-4493] 

Airworthiness  Directives;  Fairchild 
Swearingen  Models  SA  226-T(B),  SA 
226-T,  SA  226-AT,  SA  226-TC 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT, 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  certain  Fairchild 
Swearingen  Model  SA  226-T(B),  SA 
226-T,  SA  226-AT,  SA  226-TC  airplanes 
which  requires  inspections  and  checks 
of  the  main  landing  gear  (MLG)  doors 
and  modification  of  the  safety  on  the 
MLG  door  hinge  bolts.  Incidents  of 
difficulty  in  extending  the  landing  gear 
and  a  gear-up  landing  have  occurred 
because  of  "jammed"  MLG  doors 
resulting  from  backing  out  and  loss  of 
the  MLG  door  hinge  bolts.  The  required 
action  will  assure  proper  functioning  of 
the  doors  and  preclude  backing  out  of 
the  MLG  door  hinge  bolts. 
EFFECTIVE  DATE:  November  15,  1982. 
compliance:  As  prescribed  in  the  body 
of  the  AD. 

ADDRESSES:  Fairchild  Swearingen 
Service  Bulletin  SB  32-026  dated 
October  16, 1980,  applicable  to  this  AD 
may  be  obtained  from  Fairchild 
Swearingen  Corporation,  P.O.  Box 
32486.  San  Antonio,  Texas  78284.  A  copy 
of  this  information  is  also  contained  in 
the  Rules  Docket,  Office  of  the  Regional 
Counsel,  Room  1558,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 
FOR  FURTHER  IN*-ORMATION  CONTACT: 
Michele  Owsley,  Airframe  Engineer, 
Airplane  Certification  Branch.  ASW- 
150.  Southwest  Regional  Office,  P.O.  Box 
1689,  Fort  Worth.  Texas  76101; 


Telephone  (817)  624-4911,  extension  516 
or  FTS  736-9516. 

SUPPLEMENTARY  INFORMATION:  Reports 
of  difficulties  in  extending  the  landing 
gear  and  a  gear-up  landing  on  certain 
Fairchild  Swearingen  model  airplanes 
have  been  received.  Investigations  of 
these  incidents  established  that  backing 
out  of  the  MLG  door  hinge  bolts  allowed 
the  door  to  shift  and  januin  the  up 
position.  The  "jammed"  doors  prevented 
initiation  of  the  landing  gear  extension 
cycle  and  effectively  locked  the  affected 
landing  gear  in  the  up  position.  The 
manufacturer  has  issued  Service  Bulletin 
SB  32-026  dated  October  16, 1980,  which 
recommends  MLG  door  inspections  and 
modifications  of  the  MLG  door  hinge 
bolt  installation  to  incorporate  an 
additional  safety  wire  locking  feature.  If 
accomplished,  these  actions  will 
improve  the  reliability  of  the  MLG 
extension  and  retraction  system  and 
preclude  the  MLG  door  hinge  bolt  from 
backing  out.  Since  the  FAA  has 
determined  that  the  unsafe  condition 
described  herein  is  likely  to  exist  or 
develop  in  other  airplanes  of  the  same 
type  design,  an  AD  is  being  issued 
requiring  inspection,  checks  and 
modification  of  the  MLG  door 
installation  in  accordance  with  Fairchild 
Swearingen  Service  Bulletin  SB  32-026 
dated  October  16, 1980,  on  certain 
Fairchild  Swearingen  Models  SA  226- 
T(B),  SA  226-T,  SA  226-AT  and  SA  226- 
TC  airplanes.  Because  an  emergency 
condition  exists  that  requires  the 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impractical  and 
contrary  to  the  public  interest,  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new  AD. 

Fairchild  Swearingen:  Applies  to  Models  SA 
226-T(B)  (S/N  T(B)  278.  T(B)  292  through 
T(B)  397);  SA  226-T  (S/N  T201  through 
T275  and  T277  through  T291);  SA  22&-AT 
(S/N  ATOOl  through  AT074);  SA  226-TC 
(S/N  TC201  through  TC396)  airplanes 
certificated  in  any  category. 
Compliance:  Required  within  the  next  50 

hours  time-in-service  unless  already 

accomplished. 
To  prevent  the  main  landing  gear  doors 

from  shifting  and  locking  the  gear  in  the  up 

position,  accomplish  the  following: 
(a)  Inspect,  check,  and  modify  the  main 

landing  gear  door  installation  in  accordance 
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with  Accomplishment  Instructions  IIA 
through  IIL  of  Fairchild  Swearingen  Service 
Bulletin  SB  32-026  dated  October  16,  1980.  as 
supplemented  by  the  instructions  below. 

(1)  When  replacing  the.bushings  and 
refitting  the  doors  for  fina  assembly,  assure 
that  the  bushings  are  properly  lubricated  (do 
not  use  thin-film,  spray-on  liquids  which  will 
wash  out  the  grease  from  the  Oilite  bushings: 
use  a  thick,  permanent  lubricant  such  as 
I.ubriplate). 

(2)  Observe  standard  torque  for  AN3  bolts. 

(3)  Assure  that  the  door  hinge  bolts  clanip 
ccr:ipletely  and  the  doors  move  freely. 

(4)  Remove  stripped  nutplates  and  replace 
thpm  with  a  castellated  nut  and  cotter  pin. 
Instructions  for  accomplishing  this  may  be 
(ibtiiined  from  FairchiLd  Swearingen 
Corporation.  Use  of  the  drilled  bolt  and 
safely  wire  procedures  specified  in 
paragraphs  IIG  and  11]  of  Fairchild 
Swearingen  Service  Bulletin  SB  32-026  is  not 
required  if  a  castellated  nut  and  cotter  pin 
are  used. 

|1)1  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

|t;)  An  equivalent  method  of  compliance 
with  this  AD  may  be  used  when  approved  by 
the  Manager,  .'\ircraft  Certification  Division. 
ASVV-lOO,  Southwest  Regional  Office.  FAA. 
Fort  Worth.  Texas  76101;  Telephone  181") 
624-J911.  extension  511. 

This  amendment  becomes  effective  on 
November  15,  1982. 

(Sees.  313(a).  601  and  603  of  the  Federal 
Aviation  Act  of  1958,  as  amended  (49  U.S.C 
1354(a),  1421  and  1423).  Sec.  6(c)  Department 
of  Transportation  Act  (49  U.S.C,  1653(c));  Sec. 
11.89  of  the  Federal  Aviation  Regulations  (14 
CFR  Sec.  11.89) 

Note. — The  FAA  has  determ.ined  that  this 
regulation  is  an  emergency  regulation  that  is 
not  major  under  Section  8  of  Executive  Order 
12291.  It  is  impracticable  for  the  agency  to 
follow  the  proceduresbf  Order  12291  with 
respect  to  this  rule  since  the  rule  must  be 
issued  immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves  an 
emergency  regulation  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26,  1979).  If  this  action  is 
subsequently  determined  to  involve  a 
significant  regulation,  a  final  regulatory 
evaluation  or  analysis,  as  appropriate,  will  be 
prepared  and  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not  required).  A 
copy  of  it,  when  filed,  may  be  obtained  by 
contacting  the  Rules  Docket  under  the 
caption  "ADDRESSES"  at  the  location 
identified. 

Issued  in  Kansas  City.  Missouri,  on 
October  29.  1982. 

John  E,  Shaw, 

Acting  Director,  Central  Region 

|KR  Doc   S2-.1064a  Filed  11-UW12,  B;45  «m| 
BILLING  CODE  4910-13-M 


14  CFR  Part  39 

(Docket  No.  82-CE-32-AD;  Amdt  39-4492] 

Airworthiness  Directives;  Gulfstream 
American  Corporation  Model  685 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  Gulfstream  American 
Model  685  airplanes  which  requires 
inspection  of  the  exhaust  system  and 
installation  of  improved  P/N  610597-501 
Induction  Air  Elbow  Ducts.  An  accident 
has  been  attributed  to  pilot 
incapacitation  caused  by  contamination 
of  the  cabin  pressurization  air  b\ 
exhaust  gases  which  entered  through  a 
loose  flex  duct  connection  at  the 
induction  air  elbow  duct.  The  required 
inspection  and  pari  replacement  will 
reduce  the  probability  of  the  presence  of 
exhaust  products  in  the  engine 
compartment  and  provide  for  a  better 
attachment  of  the  flex  duct  to  the 
induction  air  elbow  duct. 
EFFECTIVE  DATE:  November  15.  1982. 
Compliance:  Required  within  the  next  25 
hours  time-in-service  after  the  effective 
date  of  the  AD  unless  already 
accomplished. 

ADDRESSES:  Gulfstream  American 
Service  Bulletin  No.  192  dated  August 
20,  1982,  applicable  to  this  AD  may  be 
obtained  from  Gulfstream  American 
Corporation,  5001  North  Rockwell 
Avenue.  Bethany,  Oklahoma  73008.  A 
copy  of  this  informaticm  is  also    ■ 
contained  in  the  Rules  Docket,  Office  of 
the  Regional  Counsel,  Room  1558,  601 
East  12th  Stre(!t.  Kansas  City,  Missouri 
64106. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  R.  Schilling,  .'Virplane  Certifi(;ation 
Branch,  ASW-150,  Federal  Aviation 
Administration,  P.O.  Box  1689,  Fort 
Worth,  Texas  76101,  telephone  (817) 
624-4911,  extension  516  or  FTS  736-9515. 
SUPPLEMENTARY  INFORMATION:  Findings 
during  an  accident  investigation 
involving  a  Gulfstream  American  Model 
685  airplane  indicated  that  exhaust 
products  had  entered  the  turbocharger 
inlet  air  through  a  loose  or  dislocated 
connection  between  the  induction  air 
inlet  elbow  and  a  flexible  duct 
connected  to  this  component.  These 
products  were  conveyed  to  the  cabin 
pressurization  system  by  the 
turbocharger  and  contaminated  the 
cabin  environment.  Incapacitation  of  the 
pilot  and  passengers  resulted  in  the 
accident.  The  manufacturer  has 
developed  and  made  available  for 
retrofit  an  improved  induction  air  elbow 


which  has  an  effective  bead  on  the  ends 
to  improve  the  security  of  the 
attachment  of  the  flexible  duct  to  this 
elbow.  He  has  also  provided 
recommendations  and  instructions  fiir 
installation  of  this  improved  elbow  and 
inspection  of  the  airplane  engine 
exhaust  system  in  Gulfstream  American 
Service  Bulletin  No.  192  dated  August 
20.  1982. 

Since  the  F,^.\  has  determined  thai 
the  unsafe  condition  described  herein  is 
likely  to  exist  or  develop  in  other 
airplanes  of  the  same  type  design,  an 
AD  is  being  issued  requiring  installation 
of  the  improved  Gulfstream  Ameru.an 
P/N  615097-.501  Induction  Air  Elbow 
and  inspection  of  the  exhaust  system  on 
certain  serial  numbered  Gulfstream 
American  Model  685  airplanes.  Because 
an  emergency  condition  exists  that 
requires  the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are  impractical 
and  contrary  to  the  public  interest,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  §  39.13)  is  amended 
by  adding  the  following  new  AD. 

Gulfstream  American:  Applies  to  Model  685 
(S/Ns  12000  through  12043.  and  12045 
through  12066)  airplanes  certificated  in 
any  category. 

Compliance:  Required  within  25  hours  after 
the  effective  dale  of  the  AD.  unless  already 
accomplished. 

To  prevent  possible  contamination  of  cabin 
air  by  engine  exhaust,  accomplish  the 
following: 

(a)  Replace  the  existing  induction  air  elbow 
with  an  improved  P/N  610597-501  elbow  and 
inspect  the  exhaust  system  in  accordance 
with  Gulfstream  American  Corporation 
Service  Bulletin  No.  192  dated  August  20, 
1982. 

[h]  ,\irplanes  may  be  flown  in  accordance 
with  V.KK  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(c|  An  equivalent  method  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Aircraft  Certification  Division. 
ASW-IOO.  Southwest  Regional  Office.  FAA. 
Fori  Worth,  Texas  76101.  Telephone  (817) 
624-4911,  extension  511. 

This  amendment  becomes  effective  on 
November  15,  1982. 

(Sees,  313(a).  601  and  M3  of  the  Federal 
.■Xvialion  Act  of  1958.  as  amended  (49  US.C. 
1354(a).  1421  and  14231;^ec.  6|c|  Department 
of  Transportation  Act  (49  U.S.C,  1655(c));  Sec. 
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11.89  of  the  Federal  Aviation  Regulations  (14 
CFR  Sec.  11.88]) 

Note. — The  FAA  has  detenained  thai  this 
regulation  is  an  emergency  regulation  that  is 
not  major  under  Section  8  of  Executive  Order 
12291.  It  is  ixnpraticabie  for  the  agency  to 
follow  the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must  be 
issued  immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves  an 
emergency  regulation  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979).  If  this  action  is 
subsequently  determined  to  involve  a 
signiHcant  regulation,  a  final  regulatory 
evaluation  or  analysis,  as  appropriate,  will  be 
prepared  and  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not  required).  A 
copy  of  it,  when  filed,  may  be  obtained  by 
contacting  the  Rules  Docket  under  the 
caption  "ADDRESSES"  at  the  location 
identified. 

This  is  a  final  order  of  the  Administrator 
under  the  Federal  Aviation  Act  of  1958,  as 
amended.  As  such,  it  is  subject  to  review  by 
only  the  Courts  of  Appeals  of  the  United 
States  or  the  United  Slates  Court  of  Appeals 
of  the  District  of  Columbia. 

Issued  in  Kansas  City.  Missouri,  on 
October  29.  1982. 
)ohn  E.  Shaw,  I 

Acting  Director,  Central  Region. 

|FR  Doc.  a2-306«8  Filed  11-10-82:  S-45  am] 
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CIVIL  AERONAUTICS  BOARD 

14  CFR  Part  385 

[Regulation  OR-201;  Organization  Reg. 
Amendment  No.  128  to  Part  385] 

Delegations  and  Review  of  Action 
Under  Delegation;  Nonhearing  Matters 

agency:  Civil  Aeronautics  Board. 
action:  Final  rule. 

summary:  The  CAB  is  amending  its 
delegations  of  authority  to  the  Director, 
Bureau  of  Domestic  Aviation,  to  remove 
obsolete  provisions,  to  place  existing 
provisions  in  continuous  order,  and  to 
make  editorial  changes.  These  changes 
are  to  update  and  clarify  the  CAB's 
delegation  to  the  Director,  Bureau  of 
Domestic  Aviation. 
DATES: 

Adopted;  November  4,  1982. 

Effective:  November  10. 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Brooks,  Office  of  the  General 
Counsel,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue.  N.W.,  Washington. 
D.C.  20428;  202-673-5442. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Board's  dalegation  of  authority  to  its 
staff  in  14  CFR  Part  385.  §  385.13  grants 
continuing  delegations  of  authority  to 
the  Director,  Bureau  of  Domestic 


Aviation.  A  number  of  those  delegations 
to  the  Director  are  obsolete,  including 
some  that  have  become  so  with  the  end 
of  certain  of  the  Board's  authority  with 
respect  to  designating  points  on 
domestic  certificates  on  December  31, 
1981. 

This  rule  updates  the  delegations  to 
the  Director  to  take  into  account  recent 
changes  in  the  law  and  the  Board's 
regulations.  It  puts  the  delegations  in 
more  logical  order  and  removes  those  no 
longer  needed.  No  new  delegations  have 
been  added. 

Former  §  385.13(p),  concerning  section 
412  agreements,  is  revised  to  include 
"requests  for  discussion  authority"  as 
provided  by  the  Airline  Deregulation 
Act.  This  paragraph  is  expanded  to 
include  "foreign  air  carriers"  as 
provided  by  the  International  Air 
Transportation  Competition  Act. 

Former  §  385.13(q),  concerning 
interiocking  relationships,  is  changed  to 
allow  the  Director  to  grant  exemptions 
to  "any  person,"  not  just  air  carriers,  as 
authorized  by  the  Airline  Deregulation 
Act. 

In  former  §  385.13(r),  relating  to 
consolidations,  mergers,  and 
acquisitions,  the  reference  to  the  merger 
standard  in  section  408  of  the  Act  is 
changed  to  show  the  revision  made  by 
the  Airline  Deregulation  Act. 

The  Director.  BDA,  has  had  delegated 
authority  to  act  on  filings  under  section 
412,  such  as  inter-carrier  agreements 
and  requests  for  discussion  authority. 
The  Board  is  modifying  this  delegation 
by  requiring  coordination  with  the 
Director.  BIA.  for  those  matters  affecting 
operations  predominantly  in  foreign  air 
transportation. 

Because  this  is  a  rule  of  agency 
organization  and  procedure,  the  Board 
finds  notice  and  public  procedure 
unnecessary  and  finds  good  cause  to 
make  the  rule  effective  upon  publication 
in  the  Federal  Register. 

PART  385— {AMENDED] 

Accordingly,  the  Civil  Aeronautics 
Board  amends  14  CFR  Part  385, 
Delegations  and  Review  of  Action  under 
Delegation;  Nonhearing  Matters,  as 
follows: 

1.  The  authority  for  14  CFR  Part  385  is: 

Authority:  Sec.  102,  204,  401,  402,  403,  407, 
416.  Pub  L.  65-726.  as  amended.  72  Stat  740. 
743,  754,  757,  758.  766.  771;  49  U.S.C.  1302. 
1324.  1371,  1372,  1373,  1377.  1386: 
Reorganization  Plan  No.  3  of  1961,  26  FR  5989. 

2.  Section  385.13  is  revised  to  read: 

§  385.1 3    Delegation  to  tl>e  Director, 
Bureau  of  Domeatic  Aviatton. 

The  Board  delegates  to  the  Director. 
Bureau  of  Domestic  Aviation,  the 
authority  to: 


(a)(ll  Approve  or  deny  applications  of 
certificated  ronte  air  carriers  for 
exemptions  to  perform  single  flights, 
other  than  those  in  foreign  air 
transportation,  outside  the  authority 
contained  In  their  certificates.  This 
authority  may  not  be  redelegated. 

(2)  Approve,  when  no  person 
disclosing  a  substantial  interest  protests, 
or  deny  applications  of  certificated  route 
air  carriers  for  exemptions  to  perform 
any  other  operation  prohibited  by  a 
term,  condition,  or  limitation  in  a 
certificate,  except  operations 
predominantly  in  foreign  air 
transportation.  This  authority  may  not 
be  redelegated. 

(b)(1)  Approve  or  deny  applications  of 
direct  air  carriers  for  exemptions  from 
section  401  of  the  Act  and  from 
applicable  regulations  under  this 
chapter,  except  exemptions  relating  to 
operations  that  are  predominantly  in 
foreign  air  transportation,  where  the 
course  of  action  is  clear  under  current 
Board  policies. 

(2)  Grant  or  deny  requests  for 
exemption  from  section  403  of  the  Act, 
where  grant  or  denial  of  the  request  is  in 
conjunction  with  and  incident  to 
requests  for  authority  under  paragraph 
(b)(1)  of  this  section. 

(c)  Issue  orders  designating  points  as 
eligible  or  ineligible  in  accordance  with 
section  419(b)  of  the  Act  and  §  325.5  of 
this  chapter. 

(d)  Issue  determinations  of  the 
essential  air  service  levels  of  eligible 
points  under  S  325.5  of  this  chapter  and 
section  419  of  the  Act. 

(e)  Approve  or  disapprove 
applications  of  air  carriers  for 
permission  to  do  business  in  names 
other  than  those  authorized  pursuant  to 
regulation  or  order  of  the  Board. 

(f)  With  respect  to  provisions  for 
terminations,  suspensions,  or  reductions 
of  service  under  Part  323  of  this  chapter: 

(1)  Require  any  person  who  files  a 
notice,  objection,  or  answer  to  supply 
additional  information; 

(2)  Require  service  of  a  notice, 
objection,  or  answer  upon  any  person; 

(3)  Accept  late-fded  objections  or 
answers,  upon  motion,  for  good  cause 
shown;  and 

(4)  Extend  the  time  for  filing 
objections  or  answers,  when  the  initial 
notice  has  been  filed  earlier  than 
required  under  5  323.5. 

(g)  With  respect  to  section  412 
contracts,  agreements,  or  requests  for 
discussion  authority,  and  after 
coordination  with  the  Director,  Bureau 
of  International  Aviation,  for  those 
filings  under  section  412  relating  to 
operations  predominantly  in  foreign  air 
transportation: 
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(1)  Approve  contracts,  agreements,  or 
requests  for  discussion  authority,  or 
modifications,  terminations,  or 
cancellations  of  them,  filed  under 
section  412  of  the  Act,  except: 

(i)  Those  that  are  concerned  with  the 
establishment  of  rates,  fares,  or  charges; 
or 

(ii)  Those  that  are  protested  by  a 
person  disclosing  a  substantial  interest 
and  that  are  concerned  with  (A) 
standardization  of  equipment;  (B] 
schedules;  (C)  substantial  limitations  on 
competition;  or  [D]  interchange  or 
equipment  and  "Trackage  rights";  or 

(iii)  Those  that  are  protested  by  a 
person  disclosing  a  substantial  interest 
dnd  that  are  industry-wide  or 
substantially  industry-wide  in  effect, 
other  than  those  for  which  there  are 
clear  Board  precedents,  or  that  do  not 
involve  substantial  questions  of  policy. 

(2)  Disapprove  contracts,  agreements, 
or  requests  for  discussion  authority,  or 
modifications,  terminations,  or 
cancellations  of  them,  filed  by  air 
carriers  under  section  412  of  the  Act, 
except  those  involving  the  establishment 
of  rates,  fares,  or  charges. 

(3)  Terminate  matters  relating  to 
contracts,  agreements  (except  those 
concerning  rates,  fares,  or  charges),  or 
requests  for  discussion  authority  that, 
prior  tn  review  of  them,  have  expired, 
been  terminated,  or  been  superseded. 

(h)  With  respect  to  interlocking 
relationships:  (1)  grant  or  deny 
applications  for  approval  of  interlocking 
relationships  filed  under  section  409  of 
the  Act;  (2)  grant  or  deny  applications 
for  exemption  from  section  409  of  the 
Act;  (3)  dismiss  applications  for 
approval  or  exemptions  of  interlocking 
relationships  where  the  termination  of 
the  interlocking  relationship  in  question 
has  been  effected. 

(i)  Extend  the  term  of  a  carrier's 
subsidy  rate  established  under  section 
419  of  the  Act,  with  the  amount  paid 
during  the  extension  subject  to 
adjustment  by  the  Board. 

(j)  With  respect  to  consolidations, 
mergers,  purchases,  leases,  operating 
contracts,  and  acquisitions  of  control: 

(1)  Grant  or  deny  applications  for 
exemption  from  section  408  of  the  Act; 

(2)  Grant  or  deny  pursuant  to  section 
408(b)(2)  of  the  Act  applications  for 
approval  of  transactions  that  are  found 
not  to  affect  the  control  of  an  air  carrier 
directly  engaged  in  the  operation  of 
aircraft  in  air  transportation,  not  to 
result  in  anticompetitive  effects,  and 
that  are  not  outweighed  by  contervailing 
considerations  in  the  public  interest;  and 

(3)  Approve  or  deny  wet  leases  where 
approval  or  denial  of  the  request  under 
section  408  of  the  Act  is  in  accordance 
with  Board  precedent. 


(k)  Waive  the  provisions  of  §  377.10(c) 
of  this  chapter  with  respect  to  the  time 
for  filing  applications  for  the  renewal  of 
temporary  authorizations,  except 
temporary  authorizations  to  perform 
operations  that  are  predominantly  in 
foreign  air  transportation,  so  as  to 
permit  their  filing  within  shorter  periods 
than  required  by  that  section  when,  in 
the  Director's  judgment,  the  public 
-  interest  would  be  served,  except  that  the 
interim  extension  provisions  of 
§  377.10(d)  of  this  chapter  shall,  if 
otherwise  pertinent,  apply  to 
authorizations  involved  in  applications 
filed  pursuant  to  such  waivers. 

(1)  With  respect  to  applications  filed 
under  section  401  of  the  Act  for 
authority  to  engage  in  interstate  or 
overseas  air  transportation  that  are 
either  accompained  by  a  petition  for  an 
order  to  show  cause,  or  requests  show- 
cause  treatment  or  the  use  of  expedited 
procedures  under  Subpart  Q  of  Part  302 
of  this  chapter,  and  can  be  handled  by 
show-cause  orders: 

(1)  Issue  an  order  to  show  cause 
proposing  to  grant  such  application  in 
those  cases  where  no  objections  to  the 
application  have  been  filed,  and  the 
applicant  has  already  been  found  fit. 
willing  and  able  by  the  Board  to  provide 
service  of  the  same  basic  scope  and 
character; 

(2)  Issue  an  tuder  stating  the  Board's 
intention  to  pioi  ess  the  application 
through  show-cause  procedures;  and 

(3)  Issue  an  order  to  make  final  an 
order  to  show  cause  issued  under 
paragraph  (e)|l)  of  this  section,  where 
no  objections  to  the  order  to  show  cause 
have  been  filed, 

(m)  Grant  or  deny  requests  for  waiver 
of  Parts  207.  208,  212,  372.  and  380  of  this 
chapter,  where  grant  or  denial  of  the 
request  is  in  accordance  with 
established  Board  precedent. 

(n)  Appro\e  or  disapprove  escrow 
agreements  filed  pursuant  to  §§  207.17, 
208.40.  and  212.15,  respectively,  as 
security  for  customers'  deposits  made 
with  such  carriers  and  advance  payment 
for  charter  flights. 

(o)  Reject  or  accept  Public  Charter 
prospectuses  in  accordance  with 
§  380.25. 

(p)  Approve  or  deny  applications  of 
air  carriers  for  exemptions  from  the 
provisions  of  section  405(b)  of  the  Act 
and  §  231.5(b)  of  Part  231  of  this  chapter, 
to  the  extent  necessary  to  permit  the 
filing  of  schedules  pursuant  to  section 
405(b)  on  less  than  ten  (10)  days'  notice 
to  the  Postmaster  General  and  to  the 
Board,  except  when  the  operations  are 
predominantly  in  foreign  air 
transportation. 

(q)  Approve  or  deny  applications  for 
exemption  from  section  403  of  the  Act  to 


the  extent  necessary  to  permit 
performance  of  air  carrier  operations 
otherwise  authorized  by  exemption, 
granted  under  subparagraphs  (a)(1)  and 
(a)(2)  and  paragraph  (b)  of  this  section. 
This  authority  may  not  be  redelegated. 

(r)  Dismiss  applications  filed  under 
§§  302.1301-1315  and  §5  302.1401-1415. 
without  prejudice  to  refiling  in  ami>ndfd 
form  under  the  normal  certificate 
procedure,  if  the  application  is  not  in 
compliance  with  the  provisions  of  these 
sections. 

(s)  Grant  or  deny,  in  accordance  with 
established  Board  precedent, 
applications  fur  relief,  under  section 
101(3)  of  the  Act.  to  hold  out.  arrange, 
and  coordinate  the  operation  of  air 
ambulance  flights  as  indirect  air 
carriers. 

(t)  Under  section  410  of  the  Act. 
approve  or  disapprove  in  whole  or  in 
part,  or  make  recommendations 
requested  by  any  Federal  agency  with     , 
respect  to.  applications  by  air  carriers     . 
for  loans  and  other  financial  aid. 

(u)  When  a  work  stoppage  appears 
imminent,  and  during  an  actual  work 
stoppage,  approve  or  deny  applications 
to  provide  substitute  service  in  domesiic 
and  overseas  markets  during  the  work 
stoppage,  made  under  section  416(b)  of 
the  Act  for  temporary  exemf>tions  from 
sections  401  and  403.  and  undersection 
417  for  temporary  operating 
authorizations.  The  exemption  or 
authorization  shall  impose  conditions  as 
necessary  to  comply  wiih  Board 
precedent  on  emergency  air 
transportation  requirements  Such 
applications  may  be  approved  if  it  is 
shown  that  the  proposed  service  will  not 
interfere  with  scheduled  passengers 
holding  reservations,  and  that  the 
proposed  ser\'ice  is  consistent  with  the 
policies  set  forth  in  Order  ~8-^*-63,  dated 
April  14,  1978.  Exemptions  .-ind 
authorizations  granted  under  this 
delegation  shall  be  contingent  upon  the 
actual  occurrence  of  a  work  stoppage 
and  shall  expire  not  later  than  5  days 
after  the  affected  carrier  resumes 
normal  ser\ice. 

(v)  With  respect  to  an  application 
under  section  401  of  the  .Act  fc^r  a 
certificiate  to  engage  in  interstate. 
overseas,  and  foreign  scheduled  air 
transportation  or  to  engage  in  interstate, 
overseas,  or  foreign  charter  air 
transportation,  issue  an  order  instituting 
an  investigation  of  the  applicant's 
fitness  and  other  issues  related  to  the 
application,  where  no  person  has 
already  filed  an  objection  to  the 
application  and  the  investigation  will  be 
cunducted  by  oral  hearing  procedures. 
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By  the  Civil  Aeronautics  Board: 
PhylBsT.Kaylor,  , 

Secretary. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  | 

Food  and  Drug  Administration 

21  CFR  Parts  74,  81,  and  82 

(Docl(etNo.82N-0307]  | 

D&C  Red  No.  27  and  D&C  Red  No.  28 

Correction 

In  PR  Doc.  82-26679  beginning  on  page 
42566  in  the  issue  of  Tuesday. 
September  28,  1982,  make  the  following 
changes: 

1.  On  page  42567,  third  column, 
twentieth  line  from  the  top,  "(Sec. 
706(d),"  should  read  "(Sec.  706(b),". 

2.  On  page  42568,  first  column, 

§  74.1327(c),  first  line,  "R&C"  should 
read  "D&C". 
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21  CFR  Part  176 

[DocketNo.  82F-0132I 

Indirect  Food  Additives;  Paper  and 
Paperboard  Components;  Oxidized 
Soy  Isolate 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  reguJations  to  provide  for 
the  safe  use  of  oxidized  soy  isolate  as  a 
binder-adhesive  component  of  coatings 
for  paper  and  paperboard  intended  for 
use  in  contact  with  dry  food.  This  action 
is  based  on  a  petition  filed  by  Ralston 
Purina  Co. 

dates:  Effective  November  12,  1982: 
objections  by  December  13, 1982. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm, 
4-82.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Julia  L  Ho,  Bureau  of  Foods  (HFF-334), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  D.C.  20204,  202- 
472-5690. 

SUPPUEMENTARY  INFORMATION:  in  a 
notice  pobhshed  in  the  Federal  Re^ster 
of  June  11. 1982  (47  FR  25411),  FDA 
announced  that  a  food  additive  petition 
(FAP  2B3594)  had  been  filed  by  RaUton 
Purina  Co.,  Checkerboard  Square,  St. 
Louis,  MO  63188,  proposing  that  Part  176 


(21  CFR  Part  176)  of  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  nse  of  oxidiied  soy  isolate  as  a 
binder-adhesive  component  of  coatings 
for  paper  and  paperboard  intended  to 
contact  dry  food. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  is  safe  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

In  accordanfce  with  §  171.1(h)  (21  CFR 
171. ifh)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Bureau  of  Foods  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  §  171.1(h)(2),  the  agency  will 
remove  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  previously  considered 
the  potential  environmental  effects  of 
this  rule  as  announced  in  the  notice  of 
filing  published  in  the  Federal  Register. 
No  new  information  or  comments  have 
been  received  that  would  alter  the 
agency  s  previous  determination  that 
there  is  no  significant  impact  on  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 
required. 

List  of  Subjects  in  21  CFR  Part  176 

Food  additives.  Food  packaging.  Paper 
and  paperboard. 

Therfore.  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201(3), 
409.  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(s).  348))  and  under  authority 
delegated  to  the  Commissioner  of  Focd 
and  Drugs  [21  CFR  5.10),  Part  176  is 
amended  in  §  176.180(b)(2)  by  inserting 
alphabetically  a  new  item  in  the  list  of 
substances,  to  read  as  follows: 

PART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

§  176.180  Components  of  paper  and 
paperboard  in  contact  witti  dry  food. 
•  *  »  •  • 

(b)  *   •   * 
(2)  *   *   • 


List  of  substances 


imitations 


Onidized    soy    isolate   having     For  uM  s«  a  txnia  adhesive 
50    to    70    percent    ol    ^s        component  ol  coatings, 
cys^tne    reevlues    OKKfeed 
10  cysi9<c  acid- 


Any  person  who  will  be  adversely 

affected  by  the  foregoing  regulation  may 


at  any  time  on  or  before  December  13, 
1982,  submit  to  the  Dockets  Management 
Branch  (address  above),  written 
objections  Aereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

Effective  date.  This  regulation 
becomes  effective  November  12. 1982. 

(Sees.  201{s),  409.  72  Stat.  1784-1788  as 
amended  (21  U.S.C.  321(s).  348)) 
Dated:  November  3, 1982. 

William  F.  Randolph, 

.Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|f"R  Doc.  42-30697  Filed  11-10-8Z.  8:45  am| 
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21  CFR  Part  178 
[Docket  No.  81F-0160] 

Indirect  Food  Additives;  Adjuvants, 
Production  Aids,  and  Sanitlzers; 
Antioxidants  and/or  Stabilizers  for 
Polymers;  Amendment 

agency:  Food  and  Drug  Administration. 
action:  Fmal  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulation  that  provides 
for  the  safe  use  of  phosphorous  acid, 
cyclic  neopentanetetrayl  bi8(2,  4-di-?ert- 
butylphenyl)  ester,  which  may  contain 
triisopropanolamine,  as  an  antioxidant 
and/or  stabilizer  for  high  density 
polyethylene  in  contact  with  food.  In 
response  to  a  request  from  the 
manufacturer,  FDA  is  changing  the 
polyethylene  density  limitation  from 
0.940  to  0.94. 


FOR  FURTHE 

Andrew  D. 
(HFF-334)  F 

Administral 
Washingtor 


UMI 
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DATES:  Effective  November  12, 1982; 
objections  by  December  13, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  D.  Laurabach,  Bureau  of  Foods 
(HFF-334]  Food  and  Drug 
Administration,  200  C  St.  SW.. 
Washington.  DC  20204,  202-472-5690. 

SUPPLEMENTARY  INFORMATION:   A  final 
regulation  was  published  in  Federal 
Register  of  August  3. 1982  [47  FR  33492) 
that  approved  the  use  of  phosphorous 
acid,  cyclic  neopentanetetrayl  bis[2,  4- 
di-/er/-butytphenyn  ester  placed  a 
density  limila'ion  of  0.940  gm/cm  '  on 
the  polyethylene  with  which  the 
antioxidant  would  be  used. 
Subsequently  the  Borg-Warner 
Company  requested  that  FDA  change 
that  limitation  to  0.94  gm/cm  '  to 
conform  to  a  regulation  on  fris(2,  4-di 
lert-huty]pheny\)  phosphite  in 
§  178.2010(b|.  FDA  has  no  objection  to 
so  changing  the  density  limitation  and  is 
making  that  change. 

The  agency  has  previously  considered 
the  potential  environmental  effects  of 
this  rule  as  announced  in  a  notice  uf 
filing  published  in  the  Federal  Register. 
No  new  information  or  comments  were 
r(?cf:ived  that  would  have  altered  the 
agency's  previous  determinatior  that 
there  is  no  significant  impact  on  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 
required. 

List  of  Subjects  in  21  CFR  Part  17B 

Food  additives,  Food  packaging. 
Sanitizing  solutions. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  fsecs.  201  [s], 
409,  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(s),  348))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10],  Part  178  is 
amended  in  §  178.2010  Antioxidants 
aud/ur  stabilizers  for  pci^mers.  in 
paragraph  (b).  for  the  item  "Phosphorous 
acid,  cyclic  neopentanetetrayl  bisf2,  4- 
di-?ert-butylphenyl  ester,"  in  the  last 
sentence  in  the  list  of  limitations  by 
changing  "0.940"  to  "0.94." 

Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  December  13. 
1962  submit  to  tbe  Docket  Management 
Branch  (HFA-305),  Food  and  Drug      , 
Administration.  Rm.  4-62,  Fishers  Lane. 
Rockville,  MD  20857,  written  obfections 
thereto  and  may  make  a  written  request 
for  a  public  hearing  on  the  stated 
objections.  Each  objection  ^all  be 
separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made 
F.ach  numbered  objection  on  which  a 


hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  m 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  tlie  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  suhmittrd  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Rpcei\ed  objections  may  bf 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Effective  date.  This  regulation  shall 
become  effective  November  12.  1982. 

(Sees.  2(n(s),  409  ~2  Slat.  1784-1788  as 
^imcndfd  (21  U.S.C.  321(s),  348).) 

n.iti'ii   Nincmlirr  4,  1982. 

William  F.  Randolph, 

Acting  Associate  Commissioner  hr 

fU^ulatory  Affairs. 

•]  H  lJ,.i:  C-,«*<6  nii-d  n-l«-«2:  MS  iun| 
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21  CFR  Part  178 

f  Docket  No.  82F-0048 ! 

Indirect  Food  Additives;  Adjuvants, 
Production  Aids,  and  Sanitizers; 
Lubricants  Witti  Incidental  Food 
Contact;  Triphenyl  Phosphorothionate 

AGENCY:  Food  and  Dnig  Administration. 
ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
.'\dministration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  uf  Iriphenyl 
pliosphorothionale  as  an  antiwear/ 
e.xtreme  pressure  additive  in  lubricants 
with  incidental  food  contact.  This  action 
responds  to  a  food  additive  petition  filed 
by  Ciba-Geigy  Corp. 

DATES:  Effective  November  12. 1982. 
objections  by  December  13,  1982. 
ADORESS;  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  D.  Laumbach,  Bureau^bf  Foods 
(HFF-334),  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5690 
SUPPLEMENTARY  INFORMATTOtT.  In  a 
notice  published  in  the  Federal  Register 


of  March  19,  1982  (47  FR  11972).  FDA 
announced  that  a  food  additive  petition 
(FAP  2B3621)  had  been  filed  by  Ciba- 
Geigy  Corp_  Plastics  and  Additives 
Division,  Hawthorne,  NY  10532, 
proposing  that  §  178.3570  (21  CFR 
178,3570)  be  amended  to  pro\ide  for  the 
safe  use  of  triphenyl  phosphorothionate 
as  an  antiwear/extreme  pressure 
additive  in  lubricants  with  incidental 
food  contact. 

FV.\  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  is  safe  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

In  accordance  with  ^  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FDA  considered  arid  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  fur  ii\spection  «! 
the  Bureau  of  Foods  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  §  171.1(h)(2),  the  agency  will 
remove  from  the  documents  any 
materials  ihat  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this'action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  this  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above),  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  1~8 

Food  additives.  Food  packaging. 
Sanitizing  solutions. 

Therefore,  under  the  Federal  Food 
Drug,  and  Cosmetic  Act  (sees.  201(s), 
409,  72  Stat.  1784-1788  as  amended  [21 
U.S.C.  321(s),  348))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10),  Part  178  is 
amended  in  §  17B.3570fa)(3)  by 
alphabetically  adding  a  new  item  in  the 
list  of  substances,  to  read  as  follows: 

PART  178— INDfRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODl>CTION  AIDS,  AND  SANITIZERS 


$  178.3570 
contact. 

la)-    • 
(3)  *   ♦ 


Lubricants  wtth  Incidental  food 
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Substances 


Tnphenyt    phosptvxotlionate 
(CAS  Reg.  No.  597-82-0). 


Fof  use  as  an  adjuvant  m 
lutxicants  herein  hsted  at  a 
leveJ  not  to  exceed  0  5 
percent  by  weight  ot  tf*e 
luCncant 


Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  December  13, 
1982  submit  to  the  Dockets  Management 
Branch  written  objections  thereto  and 
may  make  a  written  request  for  a  public 
hearing  on  the  stated  objections.  Each 
objection  shall  be  separately  numbered 
and  each  numbered  objection  shall 
specify  with  particularity  the  provision 
of  the  regulation  to  which  objection  is 
made.  Each  numbered  objection  on 
which  a  hearing  is  requested  shall 
specifically  so  state;  failure  to  request  a 
hearing  for  any  particular  objection 
shall  constitute  a  waiver  of  the  right  to  a 
hearing  on  that  objection. 

Each  numbered  objection  for  which  a 
hearing  is  requested  shall  include  a 
detailed  description  and  analysis  of  the 
specific  factual  information  intended  to 
be  presented  in  support  of  the  objection 
in  the  event  that  a  hearing  is  held; 
failure  to  include  such  a  description  and 
analysis  for  any  particular  objection 
shall  constitute  a  waiver  of  the  right  to  a 
hearing  on  the  objection.  Three  copies  of 
all  dociunents  shall  be  submitted  and 
shall  be  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  regulation.  Received  objections 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Effective  date.  This  regulation  shall 
become  effective  November  12, 1982. 

(Sees.  201(s),  409,  72  Stat.  1784-1788  as 
amended  (21  LJS.C.  321(s),  34fi)) 

Dated:  November  4, 1982. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc  S2-30864  Filed  11-10-82:  845  am) 
PILUNO  CODC  4180-01-M 


21  CFR  Parts  510  and  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs  Not  Subject 
to  Certification;  Progesterone  and 
Estradiol  Benzoate 

AOENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 


application  (NADA)  filed  by  Ivy-Gene 
Co.,  Inc.,  providing  for  use  of 
progesterone  and  estradiol  benzoate  in 
combination  in  subcutaneous  ear 
implants  for  cattle  weighing  400  pounds 
or  more  for  increased  rate  of  weight  gain 
and  improved  feed  efficiency.  Also,  the 
sponsor  is  added  to  the  list  of  sponsors 
of  approved  NADA's. 
EFFECTIVE  DATE:  November  12, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  C.  Taylor,  Bureau  of  Veterinary 
Medicine  (HFV-126),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5247. 
SUPPLEMENTARY  INFORMATION:  Ivy-Gene 
Co.,  Inc.,  P.O.  Box  784,  Rye,  NY  10580, 
filed  NADA  110-315  providing  for  use  of 
a  subcutaneous  ear  implant  containing 
200  milligrams  (mg)  of  progesterone  and 
20  mg  of  estradiol  benzoate  for 
increased  rate  of  weight  gain  and 
improved  feed  efficiency  in  steers 
weighing  400  pounds  or  more. 

Effectiveness 

The  product  is  similar  to  Syntex's 
Synovex-S,  one  of  two  products  that 
were  the  subject  of  a  National  Academy 
of  Sciences/National  Research  Council 
(NAS/NRC)  review  published  in  the 
Federal  Register  of  February  21, 1969. 
The  NAS/NRC  review  concluded  and 
FDA  concurred  that  such  products 
(progesterone  and  estradiol  benzoate 
implants)  are  effective  for  use  in  lambs 
and  steers  for  growth  promotion  and 
improved  feed  efficiency,  the  approval 
for  steers  being  reflected  in  21  CFR 
522.1940.  The  sponsor  submitted  two 
studies  that  demonstrated  equivalence 
to  Synovex-S.  In  addition,  the  sponsor 
submitted  data  based  on  a  well- 
controlled  study  that  demonstrates 
effectiveness  of  the  drug  for  the 
prescribed  conditions  of  use. 

Safety 

The  safety  of  drug  residues  in  edible 
tissue  has  been  demonstrated  by 
available  information  evaluated  by 
criteria  which  the  agency  has  developed 
for  endogenous  substances  hke 
estradiol,  progesterone,  and 
testosterone.  A  further  discussion  of  this 
finding  and  the  applicable  criteria  will 
appear  in  forthcoming  Federal  Register 
announcements  regarding  the  safety  of 
products  containing  endogenous 
hormones  and  the  revocation  of  the 
notices  of  opportunitiy  for  hearing 
published  regarding  this  product.  See  44 
FR  1462  and  1483  (January  5, 1979)  and 
48  FR  24894  (May  1, 1981). 

The  Bureau  of  Veterinary  Medicine 
has  concluded  that  a  withholding  period, 
tolerance,  and  regulatory  method  are  not 
needed  for  human  food  safety.  The 


agency  is  preparing  a  document  that  will 
revoke  the  pertinent  provisions  in  the 
current  regulations. 

The  NADA  is  approved  and  the 
regulations  are  amended  to  reflect  the 
approval.  In  addition,  the  sponsor  had 
not  previously  been  added  to  the  list  of 
sponsors  of  approved  NADA's.  The 
regulations  are  amended  to  included  this 
sponsor. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  Bureau  of  Veterinary  Medicine 
has  carefully  considered  the  potential 
environmental  effects  of  this  action  and 
has  concluded  that  the  action  will  not 
have  a  significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  therefore  will  not  be 
prepared.  The  Bureau's  finding  of  no 
significant  impact  and  the  evidence 
supporting  this  finding,  contained  in  a 
statement  of  exemption  (pursuant  to  21 
CFR  25.1(f)(l)(iv))  may  be  seen  in  the 
Dockets  Management  Branch  (address 
above). 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs,  Labeling, 
Reporting  requirements. 

21  CFR  Part  522 

Animal  drugs.  Injectable. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Bureau  of  Veterinary 
Medicine  (21  CFR  5.83).  Parts  510  and 
522  are  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  In  Part  510.  §  510.600  is  amended  by 
adding  a  new  sponsor  alphabetically  to 
paragraph  (c)(l]  and  numerically  to 
paraglraph  (c)(2]  to  read  as  follows: 


UMI 
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§  510.600  Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
appOcattons. 

***** 

(c)  *  *  * 
(1)  *  *  * 


immissioner 


Fn  nanw  and  address 

Drag  labeler 
code 

Ivv-Gefie  Co,  Inc.  PO. 
10560 _ 

Box 

78*. 

Ry*.  N.Y 

0216.5  ■ 

• 

(2)  *    *   * 

Omg  labaler  code 

Firm  name  and  address 

0216.11    _ Ivy-Gene  Co.  inc.  P3    Box   .'84 

Rye.  NY    10580 


PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

§522.1940    [Amended] 

2.  In  Part  522,  §  522.1940  Frai^csferonc 
and  estradiol  benzoate  in  combination 
is  amended  in  paragraph  (b)  Sponsor  by 
adding  after  the  number  "000033"  the 
phrase  "and  021641." 

Effective  date.  November  12,  1982. 
(Sec.  512(i),  82  Stat.  347  (21  U.S.C.  3t>0h(i)l) 

Dated:  November  9,  1982. 
Lester  M.  Crawford, 
Direcliir.  Bureau  of  Vclcrinnry  Medicine. 

|KR  Dor.  82-31140  Filed  11-10-82,  »:45  am] 
BILLING  CODE  4160-01-M 


21  CFR  Parts  510,  548,  and  556 

New  Animal  Drugs;  Bacitracin 
Methylene  Disalicylate  and  Bacitracin 
Zinc  With  and  Without  PenciUin 

Correction 

In  FR  Doa  82-26085  beginning  on  page 
42100  in  the  issue  of  Friday.  September 
24, 1962,  make  the  following  changes: 

1.  On  page  42101,  in  the  table,  under 
entry  number  4,  the  "Sections  affected" 
for  "tlOO  to  200  grams  per  ton)"  and 
"(100  to  500  grams  per  ton)"  should  read 
"558.78(eJ(l)(vi)l"  and  "558.78(e)(l)(vi)l" 
respectively;  under  entry  number  5,  the 
"Sections  affected"  for  "(50  to  100  grams 
per  ton)"  should  read  "558.76{e)(l)(vi)3" 
and  "558.78(6X1  )(vi>2". 

BILUNG  CODE  1S05-01-M 


21  CFR  Part  809 

Lat>eling  for  In  Vitro  Diagnostic 
Products  for  Human  Use;  Correc^tion 

AGENCY:  Food  and  Drug  Administrdtion 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
cross  reference  in  21  CFR  809.10[bl(3)(iv) 
and  (d)  (l}(v)  on  labeling  for  in  vitro 
diagnostic  products  for  human  use 

FOR  FURTHER  INFORMATION  CONTACT: 

Agnes  Black,  Federal  Register  Writer 
[HFC-ll).  Food  and  Drug 
.A.dministration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-2994. 

SUPPLEMENTARY  INFOHMATJON:  In  the 
Federal  Register  of  September  29,19''8 
(43  FR  450771,  FDA  revised  Pari  211  — 
Current  Good  Manufacturing  Practirp 
for  Finished  Pharmaceuticals  (21  CFR 
Part  211),  Section  211.60  Stabi/Hy  Was 
redesignated  as  §  211.166  5to/f?/7/n 
tpstino.  The  cross-reference  in 
§  809.'l0(b)(5)fiv)  and  (d)(l)(v)  to  §  2115(1 
was  not  revised  to  reflect  this  change. 
Therefore.  §  809.10  Lahe/ing  for  in  vitro 
dia^^nnstic prnduc's  is  coirected  in 
paragraphs  (bl(5](iv]  and  (d)(l)(v)  by 
changing  the  referrnce  "§  211.60"  to 
read    §  211,166.  ' 

Dated:  November  . 5   1982. 

VViliiam  F.  Randolph, 

.■\ctirig  .-Xs.'^ocicte  Commissioner  for 
Regiiiatory  Affairs. 
[YV.  Dor  rc-Tii3i  Filrd  11 -ia-a2:  8:45  air.| 
BILLING  CODE  4160-01-*! 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
26  CFR  Part  1 
IT.D.  7848) 

Income  Tax;  Taxat}le  Years  Beginning 
After  December  31,  1953;  Definition  of 
an  Airport 

AGENCY:  Internal  Revenue  Service. 
Treasury, 

ACTION:  Final  regulations, 

summary:  This  document  provides  finol 
regulations  relating  to  the  treatment  of 
industrial  development  bonds  used  to 
finance  hotels  located  at  or  near 
airports.  Issuers  and  purchasers  of  these 
bonds  are  affected.  This  regulation  is 
necessary  to  clarify  what  hotels  at  or 
near  airports  qualify  for  financing  with 
tax-exempt  obligations, 

DATE:  The  regulations  are  effective 
general  with  respect  to  governmental 


obligations  issued  after  Felmiary  24, 
1982.  However,  the  revocation  of 
§  1 .103-8(eK4}  Example  (3)  as  poblisKed 
m  Treasury  decision  7737  is  eSectiTe 
with  respect  to  obligations  fssued  after 
.S()0  p  m.  EST  December  29,  197a 

FOR  FURTHER  INFORMATION  CONTACT 

Susan  K.  Thompson  of  the  Legislation 
and  Rifgulations  Division.  Office  of  thi' 
Chief  Counsel,  Internal  Rc\(!nue 
Service.  1111  Constitution  A\eniie. 
N  W.,  Washington.  DC  20224 
(;\t!i'nl:on:  CC:LR:T1  (2n2-,ir>fi-:?2041 

SUPPLEMENTARY  INFORMATION: 
Background 

On  Februar>  24,  1982.  the  Federal 
Register  published  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1 )  under 
section  103(b)(4|  of  the  Internal  Revenue 
Code  of  1954  (47  I-T^  8029)   No  roniriients 
were  received.  No  public  lu-d.^mg  Wds 
requested  or  he'd.  This  Treasury 
decision  adopts  the  amendments  .is 
propKDsed. 

Final  regulations  under  section 
10:i(bl'4)  were  published  m  the  Federal 
Register  as  Treasury  derision  77 .t7  on 
Nove.mber  17,  1980  (45  FR  7,Vi44),  These 
regulations  provided  niles  definmc  'he 
term  ".jirport".  Inleres!  on  industrial 
development  bonds  generally  is  not 
includable  in  gross  mcome  li 
substantially  all  of  the  proceeds  are 
used  to  provide  an  airport  or  a  facility 
functionally  related  and  subordinate  to 
an  airport.  The  final  regulations 
published  at  T.D.  7737  contained  an 
example  specifically  applying  to  hotels 
the  criteria  for  determining  whether  a 
facility  is  functionally  related  and 
subordinate  to  an  airport  The 
antecedent  notice  of  proposed 
rulemaking  had  not  contained  this 
example.  Commentary  critical  of  (he 
example  prompted  a  policy 
reconsideration,  and  the  proposed 
amendments  published  Fehruarv  24. 
1982  (47  FR  8029).  would  implement  the 
results  of  this  reconsideration. 

Explanation  of  New  Provisions 

Section  l,103-8(e)(4)  is  amended  by 
deleting  Example  (3)  effective  with 
respect  to  obligations  issued  after  5:00 
p.m.  e.s.t.  December  29. 1978.  Section 
1  in3-8(c)(2)(ii)  IS  amended  by  adding  a 
new  paragraph  (e)(2){ri )(</))  illustratuig 
the  rules  of  paragraph  (e){2)(ii)  as  they 
apply  to  airport  hotels.  Two  exampies 
illustrating  the  application  of  these  rules 
are  provided  in  §  1.103-8<e)(4). 

The  final  regulations  adopted  by  this 
Treasury  decision  impose  no  new 
reporting  or  recordkeeping 
riquirements  Evaluation  of  the 
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effectiveness  of  these  regulations  after 
issuance  will  be  based  upon  comments 
received  from  offices  within  Treasury 
and  the  Internal  Revenue  Service,  other 
governmental  agencies,  and  the  public. 

Non- Application  of  Executive  Order 
12291 

The  Treasury  Department  has 
determined  that  this  regulation  is  not 
subject  to  review  under  Executive  Order 
12291  or  the  Treasury  and  OMB 
implementation  of  the  Order  dated  April 
28, 1982. 

Regulatory  Flexibility  Act 

No  general  notice  of  proposed 
rulemaking  is  required  by  5  U.S.C.  553(b) 
for  interpretative  regulations. 
Accordingly,  the  Regulatory  Flexibility 
Act  does  not  apply  and  no  Regulatory 
Flexibility  Analysis  is  required  for  this 
rule. 

Drafting  Information 

The  principal  author  of  this  regulation 
is  Susan  K.  Thompson  of  the  Legislation 
and  Regulations  Division  of  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulation,  both 
substantively  and  stylistically. 

List  of  Subjects  in  26  CFR  Parts  1.61-1- 
1.281-4 

Income  taxes.  Taxable  income, 
Exemptions.  Deductions,  Industrial 
development  bonds. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,-  the  proposed 
amendments  to  26  CFR  Part  1,  as  set 
forth  in  the  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  on  February  24, 1982  (45  FR 
8029).  are  hereby  adopted  v«thout 
change. 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  section  7805 
of  the  Internal  Revenue  Code  of  1954 
(68A  Stat.  917;  28  U.S.C.  7805). 
Rosco«  L.  Egger,  )r.. 
Commissioner  of  Internal  Revenue. 
David  G.  Glickman. 
Deputy  Assistant  Secretary  of  the  Treasury. 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,  1953 

Paragraph  (e)(2)(ii)  of  §  1.103-8  is 
amended  by  adding  a  new  subparagraph 
[d]  immediately  following  subparagraph 
(c),  and  paragraph  (e)(4)  is  amended  by 
removing  Example  (3)  and  adding  new 


Examples  (3)  and  (4)  in  its  place.  These 
added  provisions  read  as  follows: 

§  1 .  103-8    Interest  on  bonds  to  finance 
certain  exempt  facilities. 

•         •         *         *         * 

(e)  Certain  transportation 
facilities.  *  *  * 

(2)  Definitions.  *  *  * 

(ii)  *  *  * 

(t/)  A  hotel  located  at  or  adjacent  to 
an  airport  satisfies  the  requirements  of 
paragraph  (e)(2)(ii)(6),  that  is,  it  is  of  a 
character  and  size  commensurate  with 
the  character  and  size  of  the  airport  at 
or  adjacent  to  which  it  is  located,  if  the 
number  of  guest  rooms  in  the  hotel  is 
reasonable  for  the  size  of  the  airport, 
taking  into  account  the  current  and 
projected  passenger  usage  of  the 
terminal  facility.  If  the  hotel  contains 
meeting  rooms,  the  number  and  size  of 
these  rooms  must  be  in  reasonable 
proportion  to  the  number  of  guest  rooms 
in  the  hotel.  Limited  recreational 
facilities  will  not  prevent  the  hotel  from 
being  of  a  character  and  size 
commensurate  with  the  character  and 
size  of  the  airport. 

***** 

(4)  Examples.  *  *  * 

Example  3.  On  June  1.  1982,  M  Airport 
Authonty.  a  political  subdivision  of  State  O, 
issues  obliBations.  the  proceeds  of  which  are 
loaned  to  X  Corporation,  a  nonexempt 
person.  X  uses  the  proceeds  to  construct  a 
hotel  adjacent  to  the  main  terminal  building 
at  M  Airport.  X  will  be  unconditionally  liable 
for  repayment  of  the  proposed  obligations. 
The  hotel  will  be  used  to  provide  temporary 
and  overniRht  accommodations  for  airline 
passenj^ers  using  M  Airport.  The  number  of 
rooms  in  the  hotel  is  reasonable  for  an  airport 
of  Ms  size,  taking  into  account  the  current 
and  projected  passenger  usage  of  the 
terminal  facility.  In  addition  to  guest  rooms, 
the  hotel  will  contain  a  restaurant,  small 
retail  stores  (such  as  a  gift  shop  and 
newstand),  and  limited  recreation  facilities 
(such  as  a  swimming  pool)  The  hotel  will 
also  contain  several  multipurpose  rooms 
suitable  for  use  as  meeting  rooms.  The 
number  and  size  of  these  rooms  will  be  in 
reasonable  proportion  to  the  number  and  size 
of  the  guest  rooms  in  the  hotel.  Use  of  the 
guest  rooms,  restaurant  and  stores, 
recreational  facilities,  and  meeting  rooms  by 
air  passengers  arriving  at  or  departing  from 
M  Airport  will  be  incidental  to  the  use  of  the 
hotel  by  air  passengers  for  temporary  and 
overnight  accommodations.  The  hotel  is  of  a 
character  and  size  commensurate  with  the 
character  and  size  of  M  Airport. 
Consequently,  applying  the  provisions  of 
;  1.103-8(e)(2).  the  hotel  is  functionally 
related  and  subordinate  to  M  Airport.  The 
obligations  are  industrial  development  bonds. 
Section  103(b)(1)  does  not  apply  to  the 
obligations,  however,  unless  the  provisions  of 
section  :03(b)|10)  and  \  1.103-11  apply. 

Example  4.  On  June  1,  1982,  N  Airport 
Authority,  a  political  subdivision  of  State  P. 


issues  obligations  the  proceeds  of  which  are 
loaned  to  Y  Corporation,  a  nonexempt 
person.  Y  uses  the  proceeds  to  construct  a 
hotel  adjacent  to  the  main  terminal  building 
at  N  Airport.  Y  Corporation  will  be 
unconditionally  liable  for  repayment  of  the 
proposed  obligations.  The  hotel  will  contain 
extensive  recreational  facilities,  including  a 
large  roof-top  swimming  pool,  tennis  courts, 
and  a  health  club.  In  addition,  facilities  for 
conferences  consisting  of  a  ballroom-sized 
meeting  room  capable  of  being  partitioned  by 
movable  panels  and  several  smaller  meeting 
rooms  will  be  constructed.  The  number  of 
rooms  in  the  hotel  will  substantially  exceed 
the  number  which  is  reasonable  based  on  the 
current  and  projected  passenger  usage  of  the 
terminal  facility.  Because  of  the  presence  of 
extensive  recreational  and  conference 
facilities,  as  well  as  the  presence  of  on 
excessive  number  of  rooms  at  the  hotel,  the 
hotel  fails  to  be  of  a  character  and  size 
commensurate  with  the  character  and  size  of 
N  Airport.  The  result  would  be  the  same  if 
the  hotel  did  not  have  extensive  recreational 
facilities.  Consequently,  the  hotel  is  not 
functionally  related  and  subordinate  to  N 
Airport  under  §  1.103-8(e)(2).  The  obligations 
are  industrial  development  bonds  and 
interest  thereon  is  not  excluded  from  gross 
income  by  reason  of  subsection  (a)(1)  or 
(b)(4)  of  section  103. 
*  •         •         *         * 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

[Docket  No.  H-049A] 

Occupational  Exposure  to  Lead: 
Respirator  Fit  Testing 

AGENCY:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
ACTION:  Final  rule. 

SUMMARY:  OSHA  is  amending  29  CFR 
1910.1025(f)(3)  pertaining  to  the  fit 
testing  of  respirators  for  lead-exposed 
employees.  This  amendment  allows 
employers  to  choose  between 
quantitative  fit  testing  or  one  of  three 
qualitative  fit  test  protocols — isoamyl 
acetate,  saccharin  solution  aerosol,  or 
irritant  fume — to  select  appropriate  and 
effective  negative  pressure  half-mask 
respirators  for  lead-exposed  employees. 
The  amendment  will  permit  greater 
flexibility  for  employers  and  employees 
without  sacrificing  employee  health. 
DATE:  This  amendment  is  effective  on 
November  12, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  James  Foster,  Occupational  Safety 
and  Health  Administration,  Rm.  N-3637. 


200  Constiti 
Washingtor 
523-8151. 
SUPPLEMEN' 
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200  Constitution  Avenue.  NW., 

Washington,  D.C.  20210;  telephone  202- 

523-8151. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  November  14, 1978.  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  promulgated  a 
standard  regulating  occupational 
exposure  to  lead  (43  FR  52052)  pursuant 
to  section  6(b)  of  the  Occupational 
Safety  and  Health  Act.  The  standard,  29 
CFR  1910.1025,  requires  employers  to 
provide  employees  with  respirators 
where  engineering  and  work  practice 
controls  do  not  reduce  employee 
exposures  below  the  permissible 
exposure  limit  of  50  fig/m  '  (micrograms 
of  lead  per  cubic  meter  of  air). 
Respirators  are  a  primary  means  of 
protecting  employees  under  the  rule 
because  the  engineering  controls  and 
work  practice  requirement  is  phased  in 
over  periods  extending  up  to  ten  years. 

In  order  to  help  assure  that  respirators 
will  provide  employees  with  the 
necessary  protection,  the  standard 
requires  employers  periodically  to 
perform  quantitative  fit  tests  (QNFT)  on 
all  users  of  negative  pressure 
respirators.  Briefly,  a  quantitative  fit  test 
is  a  method  for  numerically  measuring 
any  leakage  of  the  seal  between  the 
respirator  facepiece  and  the  wearer's 
face.  The  fit  test  is  used  to  determine  if 
the  respirator  assigned  to  the  employee 
provides  the  protection  factor  specified 
in  the  respirator  selection  table  of  29 
CFR  1910.1025(f](2)(i).  A  qualitative  fit 
test  (QLFT)  assesses  the  adequacy  of 
respirator  fit  by  determining  whether  or 
not  an  individual  wearing  the  respirator 
can  detect  the  odor,  taste,  or  irritation  of 
a  contaminant  introduced  into  the 
vicinity  of  the  wearer's  head.  If  the 
contaminant  is  subjectively  detected, 
the  respirator  fit  is  considered  to  be 
inadequate.  The  Agency  decided  to 
require  QNFT  rather  than  QLFT  based 
on  its  conclusion  that  the  former  is  more 
accurate  than  the  latter. 

In  February,  1980,  the  Minnesota 
Mining  and  Manufacturing  Company 
(3M)  petitioned  OSHA  to  reconsider  or 
modify  this  provision,  and  to  stay  its 
enforcement  pending  reconsideration. 
The  Agency  denied  both  requests  on 
May  16, 1980.  In  June,  1980,  3M  filed  suit 
in  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  (No.  80- 
1608)  asking  the  court  to  review  and  set 
aside  the  OSHA  decision  of  May  16. 
Subsequently,  this  court  proceeding  was 
held  in  abeyance  pending  the  resolution 
of  this  rulemaking. 

Because  of  new  information  contained 
in  petitions  received  by  the  Agency  that 


improved  forms  of  QLFT  may  be  an 
effective  and  less  burdensome 
alternative  to  QNFT,  OSHA  decided  to 
propose  an  interim  rule  permitting  the 
use  of  specified  forms  of  qualitative  fit 
testing  under  the  lead  standard  (46  FR 
27358.  May  19.  1981).  The  proposal 
characterized  the  rule  as  "interim" 
because  the  Agency  is  undertaking  a 
complete  review  of  its  respirator 
standard  (29  CFR  1910.134). 

Interested  members  of  the  public  were 
encouraged  to  submit  written  comments 
on  this  proposal  by  July  6, 1981.  On  luly 
10,  1981  (46  FR  35683),  OSHA  extended 
the  comment  period  to  August  4. 1981, 
On  August  11, 1981  (46  FR  40704).  OSHA 
announced  the  scheduling  of  informal 
public  hearmgs  to  receive  additional 
testimony.  The  hearings  were  held  in 
Washington,  D.C.  on  September  22-23. 
1981,  and  the  hearing  participants  were 
allowed  until  November  9. 1981  to 
submit  additional  evidence  and 
December  18. 1981.  to  submit  summary 
briefs. 

On  August  20, 1982,  OSHA  reopened 
the  record  to  admit  additional  new  dat.) 
from  validation  measurements  of  the 
saccharin  protocol  performed  by  Los 
Alamos  National  Laboratorv  (LANL) 
£md  to  allow  comments  on  the  LANL 
data  as  well  as  other  appropriate 
comments  to  be  made  [47  FR  36448).  The 
comment  period  closed  on  September 
20. 1982.  Nine  submissions  were 
received. 

In  this  proceeding.  OSHA  has 
considered  only  the  narrow  issue  of 
whether  or  not  to  accept  the  proposed 
QLFr  methods,  or  other  methods,  and 
the 'specific  protocols  associated  with 
them  in  the  context  of  the  lead  standard. 

B.  Effectiveness  of  QLFT  Versus  QNFT 
for  Lead-Exposed  Employees 

The  central  issue  in  the  proceeding 
was  whether,  and  under  what 
conditions,  specific  forms  of  QLFT  can 
provide  the  same  assurance  of  employee 
health  protection  as  QNFT  in  the  fit 
testing  of  negative  pressure  respirators 
for  lead  exposed  employees.  OSHAs 
evaluation  of  the  evidence  submitted  in 
this  rulemaking  indicates  that  QLFT  can 
provide  the  same  assurance  of  employee 
health  protection  as  QNFT  in  instances 
where  protection  factors  up  to  10  are 
required,  and  when  specifit  protocols 
are  followed  for  half-mask  respirators. 

Generally,  the  use  of  QLFT  received 
widespread  support  when  used  for 
employees  exposed  to  atmospheric  lead 
concentrations  not  more  than  ten  times 
(lOx)  the  PEL  (Tr.  17-18,  89. 147,  275, 
340).  The  American  Natidnal  Standards 
Institute  (ANSI),  a  private,  nonprofit 
federation  of  standards  developing 
organizations  and  standards  users,  has 


approved  a  standard  entitled  "FVactices 
for  Respiratory  Protection"  (ANSI  Z88.2- 
1980)  which  permits  qualitative  fit- 
testing  of  respirators.  This  A.N'SI 
standard  was  adopted  in  1980,  and  thus 
was  not  available  to  OSHA  in  19"B 
when  the  Agency  decided  to  require 
QNFT  for  lead-exposed  employees. 
Measurement  of  fit  is  a  relatively  recent 
development,  and  was  not  subslanti\ely 
addressed  in  the  previous  ANSI 
respirator  standard  which  was  available 
when  the  lead  standard  was  ' 

promulgated.  ANSI  approval  of 
standards  is  intended  to  verify  that  the 
principles  of  openness  and  due  process 
ha\  e  been  followed  in  the  approval 
procedure,  and  that  a  consensus  of  those 
directly  and  materially  affected  by  the 
standards  has  been  achieved. 

Section  6.11  of  the  ANSI  standard 
states  that  "the  results  of  qualitative  or 
quantitative  respirator-fitting  tests  shall 
be  used  to  select  specific  types,  makes.  . 
and  models  of  negative-pressure 
respirators  for  use  by  individual 
respirator  wearers."  Appendix  A5  of  the 
Z88.2  standiird  contains  suggested 
protocols  for  QLFT.  Included  in 
Appendix  A5  are  protocols  for  QLFT 
using  irritant  smoke  (A5.1)  and  odorous 
vapor  (A5.2). 

Dr.  Richard  Boggs  of  Organization 
Resources  Counselors  (ORC)  noted  that 
"^Qualitative  fit  testing  done  according 
-to  the  (proposed)  protocol  *   *   *  should 
assure  that  each  employee  will  receive  a 
respirator  that  is  as  comfortable  as 
possible,  and  gives  a  high  degree  of 
protection"  [Tr.  340). 

Mr.  William  Revoir  staled  that, 
'  OSH.'X  should  permit  employers  to  use 
either  qualitative  fit  testing  or 
quantitative  fit  testing  in  selecting 
specific  makes  and  models  of  negative 
pressure  type  respirators  for  assignment 
ot  particular  employees'.  "Both 
methods",  he  said,  "are  safe  to  use 
provided  that  they  are  carefully  carried 
out  under  proper  conditions  using 
procedures  that  have  been  validated  by 
comprehensive  testing"  (Tr.  275). 

Dupont  also  expressed  support  for 
allowing  qualitative  fit  testing  to  be 
used  when  protocols  are  followed  to 
assure  adequate  fit.  As  it  stated  in  a 
written  submission,  "Since  the 
qualitative  protocols  achieve  the    1 
minimum  requirements  on  fit  testing 
specified  by  the  lead  standard,  OSHA 
should  permit  their  use.  allowing  the 
employer  to  determine  the  most  cost 
effective  means  of  compliance"  (Ex.  53). 

LANL  evaluated  the  saccharin  fit 
testing  procedure  and  also  endorsed  the 
use  of  QLFT  with  established  protocols 
as  an  effective  substitute  for  QNFT 
Marsh  (LANL  Ex,  58)  stated  that,  "The 
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saccharin  qualitative  fitting  test  was 
found  to  effectively  reject  half-mask 
respirators  with  measured  fit  factors  of 
less  than  ten." 

In  addition.  Alan  Hack  (Ex.  22) 
testified  that  he  believed  that  a  properly 
conducted  QLFT  would  assure  a 
protection  factor  of  10  for  half -masks. 

Opposing  this  view,  however,  were 
several  participants,  including  the 
United  Steelworkers  of  America  [USW) 
and  the  International  Brotherhood  of 
Painters  and  Allied  Trades  (IBPAT).  Mr. 
Patt  of  IBPAT  testified  that,  "We 
maintain  that  the  current  proposal 
represents  human  experiments  with  the 
lead  standard,  that  it's  utterly 
inappropriate  to  apply  improperly  tested 
qualitative  fit  test  methods  in  a 
demonstrated  high  risk  situation  first" 
(Tr.  386).  and  that.  "The  qualitative  fit 
test  validation  data  presented  today  is 
inadequate  for  an  acceptable  probability 
of  respirator  tests"  (Tr.  377).  Dr.  Hitcho 
of  USW  stated  that.  "Because  of  the 
limitation  in  testing  procedures,  where 
the  employer  does  not  know  the  actual 
concentrations  being  generated  and 
because  a  subjective  determination  by 
the  wearer  still  must  be  made  as  to 
whether  there  is  any  leakage,  there  is  no 
way  to  know  the  actual  protection  factor 
with  certainty.  Therefore,  unlike 
quantitative  fit  tests,  you  run  a  much 
greater  risk  of  fitting  an  employee  with  a 
respirator  that  will  not  provide  the 
proper  protection"(Tr.  255-56). 

In  a  later  USW  submission,  although 
still  expressing  opposition  to  QLFT. 
Mary-Win  O'Brien  stated  (Ex.  61-6), 
"On  the  false  negative  question,  as  long 
as  any  standard  sets  an  upper  Hmit  of  5 
to  10  on  the  PF  allowed  with  the  QLFT 
and  if  a  recheck  is  required  if  blood  lead 
levels  or  air  leads  go  up,  employees 
could  be  protected."  The  additional 
rechecking  suggested  by  Ms.  O'Brien 
goes  beyond  the  scope  of  this 
rulemaking.  However,  it  has  as  much 
relevance  to  QNFT  as  to  QLFT. 
Therefore,  OSHA  understands  the  latest 
USW  submissions  to  acknowledge  the 
validity  of  QLFT  as  an  alternative  to 
QNFT. 

IBPATs  principal  concerns  were  that: 
(1)  The  qualitative  fit  test  protocols  were 
inadequate  as  proposed  ("Tr.  387);  (2)  the 
subjective  nature  of  QLFT  puts  the 
employee  under  pressure  to  select  a 
respirator  without  sufficient  opportunity 
to  test  for  fit  or  comfort  (Tr.  392);  and  (3) 
QNFT  is  a  preferable  means  of  fit  testing 
and  does  not  entail  expenses  in  excess 
of  QLFT  sufficient  to  justify  the  use  of 
QLFT  for  lead-exposed  employees  (Tr. 
384). 

OSHA  partially  agrees  with  IBPATs 
first  point  that  the  QLFT  protocols  as 
proposed  are  inadequate  and  has 


required  appropriate  improvements  in 
them  for  this  rule.  However,  OSHA 
concludes  that  the  evidence  in  the 
record  does  support  the  safety  of  QLFT 
provided  that  the  assigned  protection 
factors  are  not  exceeded  and  provided 
the  protocols  are  adhered  to.  These 
issues  are  discussed  further  in  the 
sections  of  the  preamble  specific  for 
each  protocol. 

Addressing  IBPATs  second  concern. 
based  on  evidence  in  the  record  (Tr.  91- 
92,  107-06,  136,  281-82)  OSHA  concludes 
that  the  problems  associated  with 
perceived  employer  pressure,  peer 
pressure,  or  false  reporting  by  test 
subjects  should  be  alleviated  by  certain 
changes  in  the  proposed  protocols,  such 
as  providing  a  broad  selection  of 
ri'spirators  and  allowing  a  two-week 
trial  period.  Mr.  Revoir  (Norton 
Company,  ANSI  Z88.2  committee)  stated 
that  "OSHA  should  be  congratulated  for 
proposing  this  (employee  selection  of 
respirators)  provision  as  part  of  .a 
respirator  fitting  protocol.  A  respirator 
which  is  comfortable  to  wear  not  only 
may  be  Ukely  to  provide  a  good  fit  on  a 
person,  but  also  *  *  *  will  undoubtedly 
encourage  the  person  to  wear  the 
respirator  whenever  exposed  to  a 
harmful  atmosphere  in  the  workplace  ' 
(Tr.  280-81).  Mr.  Manley  (DuPont) 
further  cited  proper  training  as  being  an 
effective  means  of  ensuring  employee 
cooperation  for  fit  testing  (Tr.  136). 

IBPAT's  third  concern,  the 
comparative  costs  of  QLFT  versus 
Q.N'FT.  is  discussed  in  the  Regulatory 
Impact  Assessment  section  of  this 
preamble.  OSHA  found  that  allowing 
QLFT  could  result  in  meaningful  cost 
savings. 

The  USW  was  also  concerned  that 
respirators  in  actual  use — whether  fitted 
quantitatively  or  qualitatively — do  not 
provide  adequate  protection  for 
workers,  and  asked  that  OSHA  review 
the  respirator  provisions  of  all 
standards.  OSHA  recognizes  that  some 
problems  in  the  use  of  respiratory 
protection  against  toxic  atmospheres  do 
exist,  but  found  in  promulgating  the  1978 
lead  standard  that  full  compliance  with 
the  PEL  through  engineering  controls 
alone  would  not  be  technologically 
feasible  for  a  number  of  industries  for 
periods  ranging  up  to  ten  years  (43  FR 
52977-52985,  53008).  Recognizing  that 
respirators  are  currently  necessary  for 
compliance,  OSHA  believes  that  the 
problems  with  in-use  leakage  are  best 
handled  through  careful  assignment  of 
appropriate  fit  factors. 

After  considering  all  the  evidence 
submitted.  OSHA  has  concluded  that 
QLFT  can  provide  health  protection 
equivalent  to  QNFT  for  lead-exposed 
employees  where  protection  factors  of 


ten  or  less  are  required,  and  where  the 
specific  protocols  that  have  been 
verified  through  testing  are  followed. 
OSHA  has  based  its  conclusion 
primarily  upon  the  specific  test  data 
which  has  been  submitted  to  the  record 
by  the  Los  Alamos  National  Laboratory. 
3M,  Dupont,  and  others.  The  weight  of 
the  evidence  supplied  by  these  parties 
supports  the  Agency's  conclusion. 
Furthermore,  none  of  the  parties 
objecting  to  the  use  of  QLFT  where 
protection  factors  of  ten  or  less  are 
required  have  submitted  specific  test 
data  to  justify  their  objections. 

C.  Qualitative  Fit  Test  Protocols 

As  stated  in  the  proposal,  OSHA 
believes  that  QLFT  must  meet  certain 
requirements  in  order  to  provide 
adequate  respiratory  protection  for 
employees  (46  FR  27359).  In  the  final 
standard,  these  requirements  have  been 
detailed  in  specific  qualitative  fit  test 
protocols  for  each  type  of  QLFT  under 
consideration.  The  standardization  of 
these  protocols  is  essential  to  a 
successful  QLFT.  Following  specific 
procedures  each  time  QLFT  is  done  will 
help  control  the  variables  of  these 
sensitive  tests,  ensure  their 
reproducibihty,  and  thus  provide 
workers  with  the  respiratory  protection 
they  need. 

Only  those  protocols  specified  in  the 
final  rule  have  been  adequately  tested 
and  therefore  verified  as  being 
appropriate  procedures.  At  this  time, 
OSHA  cannot  ensure  protection  of 
employees  by  allowing  employers  to  use 
other  procedures  which  have  not  been 
so  validated.  All  of  the  participants  in 
the  rulemaking  have  been  given  the 
opportunity  to  comment  on  the  specific 
protocols  or  to  suggest  new  ones.  The 
consensus  appears  to  endorse  the  use  of 
specific  protocols  as  necessary,  and  that 
those  proposed,  with  minor 
modifications,  are  appropriate.  The  final 
standard's  provisions  reflect  this 
consensus. 

OSHA  has  reviewed  the  record  and, 
in  particular,  the  data  submitted  by 
organizations  which  had  conducted  tests 
on  the  three  protocols  under 
consideration  (i.e.,  saccharin,  isoamyl 
acetate,  and  irritant  smoke).  Much  of 
this  data  was  recently  collected,  and 
was  not  available  to  OSHA  during  the 
lead  rulemaldng.  All  tests  described  in 
the  submissions,  when  conducted 
according  to  the  protocols  required  by 
this  rule,  produced  data  showing  that 
respirators  with  fit  factors  of  less  than 
10  were  invariably  detected  by  all  three 
types  of  QLFT  and  that,  in  most  cases, 
fit  factors  of  less  than  100  were 
detected. 
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In  a  statistical  analysis  of  data 
submitted  for  all  three  protocols,  NIOSH 
(Ex.  52)  argues  that,  based  on 
confidence  intervals  associated  with  the 
estimate  of  the  probability  that  the 
protocol  would  pass  a  respirator  with  a 
fit  factor  of  less  than  10,  the  percentage 
of  wearers  with  unacceptable  leakages 
would  be  excessive.  This  argument 
however,  is  based  on  data  which  show 
no  false  passes  at  fit  factors  of  10  or 
below  for  any  of  the  three  protocols.  The 
basic  point  made  by  NIOSH  is  that, 
even  with  a  most  probable  value  of  zero 
for  false  passes,  the  associated  95 
percent  confidence  interval  makes 
possible  on  unacceptable  number  of 
false  passes,  albeit  at  lower  probability. 
OSHA  recognizes  this  possibility. 
However,  this  situation  is  due  mainly  to 
the  large  size  of  the  95  percent 
confidence  interval  which,  in  turn, 
results  from  the  small  size  of  the  data 
sets.  The  same  situation  will  exist  with 
QNFT.  OSHA  believes  that  there  is 
insufficient  information  in  the  record 
upon  which  to  establish  a  clear 
distinction  between  QNFT  and  QLFT  on 
the^asis  of  statistical  analysis  of  data. 
Howevet*.  it  is  important  to  note  that 
such  a  distinction  is  irrelevant  since  the 
superiority  of  QNFT  over  QUT  is  not  at 
issue  in  this  rulemaking.  What  is  at 
issue  is  whether  QLFT  can  itself  provide 
an  adequate  level  of  protection  for 
exposures  up  to  ten  times  the  PEL.  In 
view  of  the  data  now  in  the  record,  and 
the  arguments  accompanying  those  data, 
OSHA  has  determined  that  QLFT  can,  in 
fact,  provide  the  required  protection. 

Although  all  of  the  studies  in  the 
record  generally  support  OSHA's 
conclusion  that  QLFT  can  be  used  to 
detect  fit  factors  of  less  than  10  under 
the  lead  standard,  the  Agency  only 
relied  upon  those  which  were  found  to 
be  appropriately  designed,  with  results 
that  can  be  logically  compared  to  those 
of  other  studies.  Throughout  the 
following  discussion,  those  studies 
which  the  Agency  decided  not  to  use  as 
substantiation  for  OSHA's  position  are 
indicated,  and  the  perceived 
inadequacies  in  the  conduct  of  the  study 
are  described. 

The  following  is  a  summary  of  the 
evidence  OSHA  reviewed  for  each 
QLFT  protocol: 

Saccharin 

The  saccharin  QLFT  protocol  relies  on 
a  respirator  wearer's  ability  to  taste  an 
aerosal  of  saccharin  solution  droplets 
produced  by  a  hand-operated  nebulizer. 
The  aerosal  is  contained  in  a  small 
enclosure  around  the  head  and  neck  of 
the  respirator  wearer.  Test  subjects  are 
screened  by  their  ability  to  taste  a  low 
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level  of  saccharin  aerosal  when 
breathing  through  the  mouth. 

Numerous  studies  and  test  data  were 
submitted  to  the  record  on  the  saccharin 
protocol.  In  each  case,  the  study  authors 
concluded  that  the  saccharin  protocol 
was  invariably  capable  of  detecting 
respirators  with  a  fit  factor  of  less  than 
10,  as  determined  by  QiNFT.  OSHA  finds 
the  evidence  submitted  to  the  record  to 
be  convincing,  and  therefore  concludes 
that  the  saccharin  protocol  is 
appropriate  for  assigning  respirators  for 
use  in  atmospheres  up  to  10  times  the 
PEL  for  lead.  In  other  words,  the 
saccharin  protocol  may  be  used  to 
assign  a  protection  factor  of  10  or  less 
for  half-mask  respirators. 

The  following  studies  were  conducted 
in  such  a  manner  that  their  results  and 
conclusions  could  be  compared  with 
each  other.  The  Los  Alamos  National 
Laboratories  (LANLj  performed 
validation  tests  on  the  saccharin 
protocol.  Although  the  LANL  data  were 
generated  usmg  a  model  45  nebulizer, 
the  data  are  usable  because  LANL 
submitted  detailed  particle  sizing 
information  which  shows  tlie  aerosal  to 
be  comparable  to  that  produced  by  a 
model  40.  Whether  th;s  is  always  true 
has  not  been  demonstrated  in  the 
record.  LANL  ran  two  series  of  tests, 
one  with  rubber  facepiece  respirators 
and  one  with  fabric  facepiece 
respirators.  In  the  first  set  50  subjects 
were  used  for  a  total  of  144  tests.  (E\h. 
58,  p.  10,  LANL).  In  the  second  set,  on 
the  fabric  facepiece  respirators,  a  total 
of  40  tests  were  run. 

The  second  data  set  from  3M  Co. 
involved  174  tests  on  87  subjects  using 
respirators  with  replaceable  type  high- 
efficiency  filters  (Ex.  6-16.  Atch  1).  The 
data  were  generated  using  con\entional 
oil  mist  QNFT  (Dynatech  Frontier 
equipment)  for  comparison.  The  third  set 
submitted  by  3M  consisted  of  data 
generated  by  Held  and  Rodrigues  under 
contract  to  3M.  This  set  involved  68 
subjects  each  tested  once. 

A  major  question  which  has  been 
raised  concerning  the  saccharin  protocol 
during  this  rulemaking  is  whether  the 
particle  size  of  the  aerosal  is  too  large  to 
be  effective  in  reliably  screening 
respirators.  Those  who  questioned  the 
use  of  saccharin  protocol  QLFT  were 
concerned  that  saccharin  aerosal 
particles  might  be  larger  than  the 
aerosal  particles  used  in  QNFT,  and  that 
they  are  sufficiently  larger  than  typical 
industrial  aerosals  so  that  their  behavior 
is  different  in  penetrating  faceseal  leaks 
(Ex.  24,  38,  43,  54).  Arguments  that  were 
raised  primarily  theoretical  in  nature 
and  would  be  compelling  if  supported  by 
careful  measurements  appropriate  to  the 


respirator  application.  However,  in  tests 
performed  by  LANL  (Ex.  58)  to 
determine  the  mass  median 
aerodynamic  diameter  (MMAD)  of  the 
aerosal  distribution  generated  by  the 
nebulizer,  it  was  determined  that  the 
particle  size  distribution  was  within 
acceptable  limits.  The  author  of  the 
LANL  report  states,  "The  data  obtamed 
in  these  measurements  reveal  a 
consistency  which  is  surprising  for  an 
aerosal  generated  by  a  simple  squeeze 
bulb  nebulizer.  As  one  would  expect  for 
a  hygroscopic  aerosol,  there  i.s  a 
tendency  toward  a  larger  M.MAD  as  tht 
relative  humidity  is  increased,  but  even 
at  99  percent  relative  humidity,  the 
MMAD  is  still  less  than  3  microns  (urn)." 
In  addition.  Dr.  Liu.  who  had  expressed 
concerned  on  this  issue  (Ex.  24.  43)  after 
reviewing  the  LANL  results  (Ex.  62) 
stated  not  only  with  respect  to  the 
aerosol  size  distribution,  but  to  the 
saccharin  protocol  in  general,  "With 
regard  to  the  interpretation  of  the  test 
results  and^conclusions  to  be  drawn 
from  these  results,  I  am  also  in 
agreement  with  Dr.  Marsh  that  the 
sodium  saccharin  aerosol  h.is  a  stable 
size  distribution  and  that  the  sodium 
saccharin  test  protocol  is  capable  of 
rejecting  respirators  with  fit  factors  less 
than  10  with  a  high  degree  of  reliability." 
On  the  basis  of  the  test  results  and  Dr. 
I.iu's  support,  OSHA  concludes  that 
aerosol  size  distribution  does  not  reduce 
the  effectiveness  of  the  saccharin 
protocol. 

.Mthough  as  stated  above  all  of  the 
data  in  the  record  supports  the 
conclusion  made  by  OSHA,  the  Agency 
only  relied  on  those  studies  which  are 
appropriately  designed,  with  results  that 
can  be  compared  to  those  of  other 
studies  Some  nf  the  submissions  did  not 
meet  these  requirements. 

The  largest  data  set.  submitted  by  3M, 
involving  191  subjects  and  382  tests, 
relied  for  validation  on  a  compar:,sion  df 
results  with  quantitative  tests  based  on 
particle  count  measurements  of  the 
saccharin  aerosol  (Ex.  &-16  Atch  1).  A 
saccharin  mist  Q.N'FT  using  particle 
counters  is  a  completely  novel  and 
unevaluated  technique.  Validating  such 
a  method  would  directly  involve  all  of 
the  particle  size  concerns  discussed 
above.  Therefore,  this  attempted 
validation  of  QLFT  involves  comparing 
one  unknown  to  another  unknown  and 
is  not  useful.  These  data  have  not  been 
relied  upon  in  assessing  the  utility  of  the 
saccharin  QLFT.  Mr.  Hack  of  LANL  also 
concluded  that  such  data  were 
inappropriate  (Tr.  p.  28). 

In  an  effort  to  aid  analysis  of  the 
record  prior  to  the  hearing,  the  OSHA 
Training  Institute  performed  a  small 
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series  of  comparison  tests.  However,  the 
recommended  test  enclosure  was  not 
available  and  so  none  was  used. 
Although  the  performance  of  the 
protocol  was  poor  in  discriminating 
higher  from  lower  fit  factors,  the  testing 
was  inaccurate  as  validation  because 
the  test  enclosure  was  not  used  (Ex.  15). 

DuPont  Company  has  also  submitted 
data  for  the  saccharin  protocol  (Ex.  40). 
This  set  of  data  involved  22  individuals 
and  68  tests.  The  results  of  DuPont's 
study  might  not  be  directly  comparable 
to  those  of  other  studies  in  the  record 
since  they  used  the  model  45  nebulizer, 
rather  than  the  model  40.  The  difference 
in  nebulizer  model  may  result  in 
variations  in  particle  size  and  thus  could 
affect  the  findings  of  the  study.  OSHA 
has  therefore  decided  that  the 
significance  of  this  particular  set  of  data 
is  uncertain,  and  has  not  relied  upon  it 
in  reaching  the  Agency's  conclusions. 
However,  in  the  DuPonf  study,  of  ten 
wearers  with  fit  factors  of  10  or  less, 
none  passed  the  saccharin  test. 
Moreover,  of  20  wearers  with  fit  factors 
less  than  100,  only  one  passed  and  that 
one  had  a  fit  factor  of  84.  OSHA 
considers  these  data  to  be 
relevant. 

Another  data  set  was  submitted  by  3M 
that  resulted  from  tests  r\m  on  rubber 
facepieces  in  which  holes  had  been  cut 
in  the  front  to  create  large  leaks.  The 
geometry  of  such  a  cutout  is  so  different 
from  normal  mask  leakage  and  the  path 
of  travel  for  the  aerosol  is  so  different 
that  OSHA  judged  these  data 
inappropriate  for  consideration. 

In  each  of  the  data  sets  not  excluded 
for  consideration  in  the  above 
discussion,  the  saccharin  test  was  able 
to  detect  every  half-mask  respirator 
which  had  a  fit  factor  of  less  than  10. 
From  these  studies.  OSHA  concludes 
that  the  saccharin  protocol  can  reliably 
detect  ill-fitted  respirators  when  a  fit 
factor  of  10  is  required.  Tests  were  not 
performed  on  other  than  half-mask 
respirators,  and  therefore  QLFT  can 
only  be  used  with  half-mask  respirators. 

Isoamyl  Acetate  (lAA) 

The  isoamyl  acetate  QLFT  protocol 
relies  on  a  respirator  wearer's  ability  to 
smell  the  banana-like  odor  of  isoamyl 
acetate  vapor,  which  is  evaporated  from 
a  wetted  towel  hung  at  the  top  of  a 
small  enclosure  about  the  upper  body  of 
the  wearer.  Test  subjects  are  screened 
by  their  ability  to  smell  a  low  level  of 
isoamyl  acetate. 

DuPont  submitted  test  data  of  paired 
testing  by  QNFT  and  by  their  lAA 
protocol  for  QLFT  (Ex.  6-38).  The  data 
showed  a  high  degree  of  agreement 
between  the  candidate  protocol  and 
QNFT.  According  to  Dynatech.  this  was 
due  in  large  part  to  having  tested 


primarily  subjects  with  very  well-fitted 
respirators  so  that  both  tests  showed 
good  fits  most  of  the  time  (Ex.  34E,  p.  3-4 
Dynatech).  Therefore  the  data  is  of 
limited  usefulness  in  establishing  the 
ability  of  the  lAA  protocol  to  screen  out 
inadequate  fits. 

After  the  hearing  DuPont  submitted 
additional  testing  data  that  included 
many  more  cases  where  fit  factors  were 
less  that  100.  These  data  showed  that 
the  protocol  was  successful  in  rejecting 
fits  that  were  less  than  a  fit  factor  of  10 
(Ex.  40).  A  total  of  54  tests  were  run  on 
half  masks,  and  27  had  fit  factors  less 
than  10.  Of  these  27,  none  passed  the 
QLFT.  These  data  support  the 
conclusion  that  the  isoamyl  acetate 
protocol  QLFT  can  be  confidently  used 
to  screen  out  fits  resulting  in  fit  factors 
of  less  than  10. 

Comparison  test  data  were  also 
submitted  by  National  Paint  and 
Coatings  Association  (NPCA)  in  three 
data  sets  (Ex.  6-59).  The  first  set 
involved  a  pooled  group  of  105  subjects 
at  several  member  companies.  QNFT 
measurements  were  only  done  on  those 
subjects  who  passed  the  QLFT,  so  no 
information  is  available  concerning  the 
actual  fit  factors  of  those  who  failed. 
Thus  no  estimate  of  the  reliability  of  the 
protocol  can  be  made  from  these  data. 

Both  the  second  and  third  data  sets 
from  NPCA  also  cannot  be  used  to 
estimate  the  reliability  of  the  isoamyl 
acetate  protocol  because  in  neither  case 
were  there  any  fit  factors  of  less  than  10. 
Therefore  OSHA  feels  that  these  data 
cannot  be  used  to  verify  or  reject  its 
conclusion  regarding  respirator 
protection  factors  of  10  for  half-mask 
respirators. 

Mr.  Revoir  (then  with  the  Norton 
Company;  ANSI  Z88.2  committee)  stated 
that  he  found  two  problems  with  the 
proposed  protocol — olfactory  fatigue, 
and  the  possibility  of  the  protocol 
indicating  that  a  respirator  has  a  fit 
factor  greater  than  is  justified.  (Ex.  34D. 
pp.  11-14). 

OSHA  believes  that  the  provisions  of 
the  protocol  already  adequately  address 
the  potential  problem  of  olfactory 
fatigue,  which  is  the  temporary  loss  of 
the  employee's  ability  to  detect  lAA 
when  being  repeatedly  exposed. 
Separate  rooms  and  ventilation  systems 
are  required  for  the  fit  testing  and  for 
the  odor  threshold  screening.  This  is  to 
ensure  that  employees  are  not  exposed 
to  lAA  vapors  before  their  test 
procedure  begins.  In  addition,  exhaust 
ventilation  is  required  for  the  fit  testing 
area  to  reduce  ambient  contamination 
levels.  Delay  periods  are  built  in  to  the 
protocol  that  are  designed  for  (or  at 
least  will  function  to  assist)  olfactory 
sensitivity  recovery.  Also  the  test 


subject  is  required  to  exit  the  test 
enclosure  promptly  if  leakage  is 

detected. 

OSHA,  however,  agrees  with  Revoir's 
criticism  that  the  lAA  protocol,  as 
proposed,  may  inflate  the  actual  fit 
factor,  and  has  modified  the  lAA 
protocol  in  response  to  this  criticism. 
The  probability  of  the  lAA  protocol 
passing  respirators  with  fit  factors 
which  are  actually  too  low  is  dependent 
on  two  factors — the  sensitivity  test  lAA 
concentration  (i.e.  the  concentration 
used  for  odor  threshold  screening),  and 
the  lAA  challenge  concentration  within 
the  test  chamber  (i.e.  the  concentration 
the  employee  is  exposed  to  while  testing 
the  respirator).  If  an  individual  were 
tested  with  the  highest  sensitivity  test 
concentration  and  the  lowest  test 
chamber  concentration,  he  or  she  would 
be  less  likely  to  detect  a  poorly  fitting 
respirator  than  if  the  sensitivity  test 
concentration  were  lower  and  the  test 
chamber  concentration  higher.  Mr. 
Manley  (Dupont)  stated  that  under  the 
proposed  protocol  lAA  chamber 
concentrations  fluctuated  between  75 
ppm  and  250  ppm  [Tr.  99).  He  further 
testified  that  the  lAA  odor  sensitivity 
test  concentration  could  be  as  high  as 
2.4  ppm  (Tr.  100). 

OSHA  has  determined  that  the 
protocol  suggested  in  the  May  19 
proposal  could  be  easily  modified  so  as 
to  increase  its  effectiveness 
substantially  without  adding  either  cost 
or  testing  time  to  the  proposed 
procedure.  The  modifications  consist  of: 
(1)  Reducing  the  sensitivity  test 
concentration  by  20%  and  (2)  increasing 
the  average  challenge  concentration 
within  the  hood  enclosure.  The  protocol 
as  adopted  in  this  final  rule  requires  that 
the  jar  solution  be  made  with  .4cc  rather 
than  .Sec  of  stock  solution  and  that  a 
50%  larger  wet  towel  be  used  with  a 
proportionate  increase  in  the  isoamyl 
acetate  that  wets  it. 

Based  on  the  data  submitted  by 
DuPonf  (Ex.  40).  and  with  the 
modification  of  the  proposed  protocol, 
OSHA  believes  that  the  isoamyl  acetate 
protocol  is  adequate  to  detect 
respirators  with  fit  factors  less  than  10 
and,  in  almost  all  cases,  less  than  100, 
and  that  it  therefore  can  be  safely  used 
where  exposures  will  not  exceed  500 
fig/m^. 

Irritant  Smoke 

The  irritant  smoke  QLFT  involves  the 
introduction  of  an  irritating  substance  in 
the  vicinity  of  the  respirator  faceseal. 
Test  subjects  will  cough  involuntarily  if 
the  irritant  leaks  into  the  respirators. 
Although  OSHA  did  not  propose  a 
protocol  for  use  of  irritant  smoke  QLFT, 
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it  has  decided  that  the  record  supports 
inclusion  of  such  a  method  in  the  final 
standard. 

Irritant  smoke  has  been  used  for  many 
.\ears  in  a  variety  of  formal  and  informal 
r-^otocola  as  a  qualitative  fitting  test. 
Mnn  Hack  suggested  that  irritant  smoke 
QLFT  be  approved  for  use  under  this 
rulemaking  (Ex.  22).  He  stated  that, 
This  test  is  used  extensively  in  nuclear 
installations,  is  recommended  in  Z88.2, 

nd  was  reported  on  by  Hardis.  et  al.  of 
iivermore,  in  UCRL-83381.  Their  results: 
of  2"4  tested,  for  half  masks  no  one  had 
I  PF  of  less  than  10  who  passed  the 
srr.oke  test,  for  full  facopiece,  7  (less 
ihan  3%]  h.]d  a  PF  of  less  than  100  who 
passed  the  smoke  test.  I  believe  thtit 
:i;rre  is  enou-h  experience  with  tht3 
ii  ritant  smoke  test  to  permit  its  use  as 
ni  approved  QLFT." 

I  he  irritHnt  nature  of  the  fume  has 
boen  assumed  adequate  to  ensure  a 
:Lli,ible  and  effective  fit  test.  The 
.American  Iron  and  Steel  Institute  (.AISI), 
fur  example,  contended  that  no  precise 
definition  of  a  protocol  would  be 
required.  However.  AISI  members 
'^(inducted  tests  of  their  contention,  and 
i  Hind  that  this  assumption  was 
unjustified  (Ex,  32,41,  p.l.  .>\ISI).  I'he 
data  revealed  a  very  hi^h  error  rate, 
indicating  that  two  thirds  or  more  of  the 
inadequate  fits  would  never  be  detected. 
iKx.  37.  p.  51,  NIOSH).  .As  stated  by 
.AISI,  "The  initial  pilot  study  did  not 
establish  a  rigid  or  uniform  irrit  mt 
smoke  protocol  because  the  intent  w.is 
to  demonstrate  that  even  given  poorly 
controlled  testing  procedures  the  irritant 
s.'iioke  is  a  reliable  test  for 
distinguishing  half  mask  respirators  that 
will  provide  a  fit  factor  of  at  least  ten.  A 
arefu!  analysis  and  review  of  the  data 
'nd  methodology  used  by  the  three 
p.irticipatinH  companies  indicates  this 
:.\pi5thesis  is  wrong.  We  have  since 
•clermined  that  certain  specific 
i^lenients  should  be  incorporated  into  an 
initant  smoke  qualitative  fit  test 
'    otocol  if  it  is  to  be  effective,  reliable, 
.1  id  reproducible."  (Ex.  41). 

A!SI  defined  a  protocol  and  arranged 
for  additional  tests.  The  new  data  set 
consisted  of  110  tests  in  which  15  were 
at  fit  factors  less  than  10  and  none  of 
these  passed  the  irritant  smoke  test  (Ex. 
A\].  The  use  of  the  defined  protocol  thus 
increased  the  reliability  of  the  irritant 
smoke  test  in  effectively  screening  out 
iiiiacceptable  fits. 

In  addition,  LANL  initialed  a  set  of 
\alidat;on  measurements  in  oidcr  to  test 
.m  irritant  smoke  protocol.  The  protocol 
iisi'd  [lix.  6,!j  differs  from  that  submitted 
!  \  AISI  ii  thai  the  wearer  need  only 
i'jnse  the  smoke  without  reacting 
involuntarily  in  order  to  reject  the  fit. 
!  herefore,  the  LANL  results  cannot  be 


used  to  support  the  AISI  protocol  which 
is  part  of  this  rulemaking.  However,  the 
LANL  data  [Ex.  64)  show  that  out  of  150 
tests  of  half  mask  respirators,  there 
were  98  cases  of  fit  factors  less  than  TOO 
and,  of  these,  only  three  were  not 
rejected  by  the  LANL  protocol.  The 
three  false  passes  had  fit  factors  of  25, 
30,  and  43.  OSHA  believes  that  these 
results,  while  not  entirely  applicable, 
tend  to  strengthen  confidence  in  the  use 
of  irritant  smoke. 

The  Allied  Corporation  has  also 
submitted  a  small  data  set  for 
consideration.  A  small  number  of  these 
tests  (5%)  were  at  fit  factors  less  than 
ion.  No  information  was  given  on  the 
number  of  c.ises  that  c;d  not  pass  the 
irritant  smoke  test  nur  was  iliere  any 
iniiication  of  the  i'A  factors  of  those  not 
p.isf  mg  the  irritant  smoke  test. 
Consequently  this  data  set  was  not 
considered  usable  in  evaluating  the 
appropriateness  of  the  irritant  smoke 
protocol. 

Data  submitted  by  3.\!  to  OSHA 
iHardis.  et.  al.  (Ex.  7-1))  were  also 
considered  inappropriate  because  the 
meihod  of  administering  the  irritant 
smoke  was  too  uncontrolled  (using  a 
squeeze  bulb  in  open  air).  Data 
siitjmilted  by  DuPont  (Ex.  40)  were  also 
considered  inappropriate  because  the 
smoke  was  administered  by  a  squeeze 
hulh  into  a  hood  in  which  the  respirator 
wearer's  head  was  situated.  OSHA 
considered  this  method  to  be 
excessively  uncomfortable  for  the 
wearer.  The  AISI  protocol  entered  into 
the  record  requires  a  smoke  pump  to  be 
used  in  conjunction  with  an  exhaust 
hood  so  that  the  procedure  provides 
control  without  imposing  extreme 
discomfort  on  the  wearer. 

For  the  foregoing  reasons,  the  iriit.mt 
smoke  di  r:  =  i{m  was  made  on  the  b.^sis 
of  the  AISI  tlata.  Since  no  respirator 
with  a  known  fit  factor  of  less  than  !0 
passed  the  irritant  smoke  test,  OSHA 
considers  the  irritant  smoke  protocol 
suit.i'ile  for  assuring  that  half  mask 
neg.iiive  pressure  respirators  are  safe  to 
use  under  she  lead  standard  in 
atmospheres  where  exposures  do  not 
exceed  ten  ti.mes  the  PEL. 

Changes  Made  in  the  Proposed 
Protocols 

In  this  final  rule,  OSHA  has  made 
minor  changes  lo  the  proposed  I.AA  and 
saccharin  protocols  to  increase  their 
reliability  and  to  improve  confidence  in 
the  results  of  such  testing.  Two  ai  ".js  of 
change  l.e.ir  specific  mention.  OStIA  is 
adding  a  niimber  of  specific  steps  to  the 
respirator  selection  process  to  help 
assure  that  the  subject  can  meaningfiilly 
assess  the  comfort  of  the  chosen  model. 
and  that  he  or  she  will  end  up  with  a 


comfortable  respirator.  For  example,  the 
model  chosen  as  most  comfortable  must 
be  worn  at  least  5  minutes  before 
testing:  after  passing  the  fit  test  the 
subject  must  be  given  an  opportunity  to 
test  another  model  if  the  respi.-alor  has 
hfcome  uncomfortable  dunng  testing: 
and  the  employee  must  be  given  a 
further  opportunity  to  select  and  test 
another  model  if.  within  two  weeks  of 
on-the  |ob  wear,  the  chosen  facepiece 
becomes  uncomfortable  (lAA  B-5,  Q,  10). 
The  rulemaking  record  contains  strong 
support  for  these  changes.  For  example, 
the  DuPont  Comp.my  explained  that  if  a 
m,in  went  out  in  the  workplace  .iiid 
found  after  a  few  days  that  a  respirator 
was  not  comfortable;  he  must  come 
back  and  repeat  the  testing  process  with 
another  respirator  (Tr.  108).  The  need  to 
wear  the  respirator  for  more  than  a 
short  time  fo  assess  comfort  was  also 
stated  in  the  record  (Tr.  281-283). 

Also,  the  protocols  require  that  the 
array  of  respirators  offered  to  the 
employee  include  at  least  three  sizes  of 
elastomeric  facepieces  and  two 
manufacturers.  Providing  a  wide  array 
of  respirators  will  help  assure  that  most 
employees  can  be  fitted,  and  that  each 
employee  tested  will  obtain  a 
comfortable  respirator  as  well.  Record 
support  for  a  wide  array  was  substantial 
(Tr.  21.  150,  213,  322-23). 

OSHA  has  also  increased  the  time 
required  for  each  exercise  from  30 
seconds  in  the  proposal  to  one  minute  in 
the  final  protocols.  This  change  too  has 
ample  record  support  (Tr.  74,  284,  315). 
The  specifications  for  the  saccharin 
protocol  have  also  been  altered  with 
respect  lo  the  head  enclosure  to  be  used. 
The  proposal,  as  well  as  3M"s  original 
submission,  specified  a  hood  19  inches 
high  by  19  inches  in  diame'er.  By 
contrast  the  kit  provided  by  3M  to  do 
the  test,  and,  by  all  indications,  the  one 
used  by  all  parties  to  run  their 
validations,  measures  approximately  12 
inches  in  diameter  by  14  inches  high. 
Consequently  the  protocol  actually 
tested  is  one  using  the  smaller  hood,  and 
therefore  the  smaller  hood  is  specified  in 
the  appendix. 

Respirator  Sekction 

By  specifying  a  broad  assortment  of 
respirators  in  the  panel  offered  to  each 
employee,  OSHA  has  tried  to  assure 
thai  the  vast  majority  of  employees  are 
able  to  be  fitted  through  the  application 
of  the  allowable  testing  protocols. 
OSHA  is  aware,  however  thai  some 
employees  cannot  be  fitted  with  half- 
mask  respirators,  or  because  they  are 
insensitive  to  the  testing  agent,  cannot 
be  tested  using  one  or  more  of  these 
protocols.  In  such  cases,  the  employer 
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must  either  offer  another  kind  of  fit 
testing,  another  kind  of  respirator,  or 
both.  The  choice  depends  on  OSH.^'s 
requirements  and  the  particular 
situation  which  precludes  the  fitting  u{ 
an  available  half-mask  respirator  by 
using  a  particular  QLFT  protocol.  For 
example,  if  an  employee  cannot  be  fitted 
with  a  half-mask  respirator,  he  may  be 
fitted  with  a  full-mask  respirator  or  a 
powered  air-purifying  divice  (PAPR)   In 
the  former  case,  QN'FA  is  required  In 
the  latter  case,  no  fit  test  would  be 
required.  If  an  employee  cannot  detect 
the  testing  agent  used  for  that 
employer's  QLFT,  the  employer  may  try 
test.ng  with  another  approved  QL-FI. 
test  with  QNFT.  or  assign  a  P.-VPR. 

Summary 

The  major  consequence  of  this  rule 
revision  which  permits  QLFT  is  to  place 
greater  reliance  on  the  subjective 
evaluation  of  the  fit  of  half-mask 
respirators.  It  should  be  noted  that  the 
issue  of  concern  in  these  discussions  is 
the  use  of  QLFT  to  establish  a  protection 
factor  of  10  for  half-mask  facepieres.  All 
of  the  studies  described  used  half- 
masks. 

The  revision  is  appropriate  because 
the  methods  (protocols)  themselves  have 
been  shown  to  be  effective  within  given 
limits.  Employees  are  given  an  adequate 
opportunity  to  understand  the  whole 
respirator  program  through  training  and 
an  opportunity  to  exercise  their 
judgment  to  reject  a  respirator  which 
appears  inadequate.  Employee 
cooperation  and  candor  are  vital  to  the 
successful  and  proper  implementation  of 
the  protocols.  The  opportunities  for 
refitting  and  retesting  contained  in  the 
protocols  included  in  the  final  standard 
as  well  as  the  availability  of  a  wide 
variety  of  facepieces.  are  expected  to 
encourage  and  facilitate  employee 
cooperation.  They  are.  therefore, 
appropriately  included  as  a  part  of 
revisions  that  place  greater  reliance  on 
the  employee's  subjective  judgment.  In 
additien,  the  record  clearly  shows  that 
respirators  selected  by  employees  for 
comfort  will  achieve  substantially 
increased  average  protection  factors  (Tr. 
211-212,  Turner). 

Very  specific  protocols  are  being 
required  in  this  final  rule  because  the 
terms  "qualitative  fit  testing"  would 
otherwise  be  so  vague  as  to  be  virtually 
unenforceable,  and  would  be  of  little 
help  to  employers  in  determining  how  to 
comply  with  the  standard.  As  stated 
above,  with  the  exception  of  irritant 
smoke  these  protocols  were  proposed, 
and  other  than  suggestions  for  minor 
modifications,  were  generally  agreed 
upon  by  participants  in  the  rulemaking. 
The  testing  protocols  must  be  performed 


exactly  as  listed  in  the  appendices 
because  it  is  only  these  protocols  which 
have  had  their  performance 
substantiated  quantitatively.  Failure  to 
use  all  the  steps  and  employ  all  the 
proper  test  conditions  amounts  to  the 
use  of  a  different  testing  protocol  with 
uncertain  results  and  would  not  comply 
With  the  standard.  For  example,  the 
isoamyl  acetate  protocol  requires  two 
separate  rooms  that  are  well  ventilated 
but  not  on  the  same  recirculating 
ventilation  system.  A  failure  to  adhere 
to  these  limitations  will^very  likely 
result  in  deterioration  of  the  employee's 
ability  to  detect  isoamyl  acetate,  which 
w'.ll  cause  tested  emf)loyees  to  be 
unable  to  detect  masks  which  do  not  fit. 
This  in  turn  would  subject  them  to  high 
lead  exposure  and  its  consequent  health 
risk. 

D  Resulatory  Impact  Analysis; 
Regulatory  Flexibility  Analysis 

In  ac;cordance  with  Executive  Order 
12291  (46  FR  13193).  OSHA  hereby 
states  that  this  rulemaking  does  not 
constitute  a  "major  rule"  since  its  effect 
will  not  meet  any  of  the  definitional 
elements  in  sl(b)  of  the  Executive  Order. 
OSFLA  also  certifies  that  this  proposal 
does  not  require  a  regulatory  flexibility 
analysis  under  the  Regulatory  Flexibility 
Act  because  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

An  analysis  of  evidence  submitted  to 
the  rulemaking  docket  indicates  that  the 
proposed  change  allowing  use  of  QLFT 
or  QNFT  for  half-mask  respirators  worn 
by  employees  exposed  to  less  than  500 
/ig/m'  of  airborne  lead  is  cost-effective. 
Compliance  with  the  revised 
requirement  is  less  expensive  than 
compliance  with  the  current  provision 
requiring  QNFT  for  all  employees 
wearing  negative  pressure  respirators. 
This  increased  fle.xibility.  however,  does 
not  increase  the  risk  of  employee 
exposure  to  airborne  lead  above  50  ixgl 
m'  The  upper  bound  on  total  annual 
cost-savings  of  this  regulatory  action. 
which  are  detailed  in  the  section  below, 
is  estimated  to  be  as  much  as  S6.300.000. 

OSHA  has  carefully  examined  the 
potential  for  increasing  air  lead 
exposures  of  employees  as  a  result  of 
allowing  the  substitution  of  QLFT  for 
QN'FT  OSHA  believes  that  the  record 
supports  the  conclusion  that  the 
protection  resuUing  from  providing 
respirators  will  prevent  employee 
exposures  to  lead  in  excess  of  50  ^g/m' 
Furthermore,  where  air  lead  levels 
exceed  500  ^g/m'  and  the  assurance  of 
a  protection  factor  of  more  than  ten  is 
therefore  necessary.  OSHA  retains  the 
requirement  for  QNFT  to  ensure  that 
workers  wearing  respirators  do  not 


inhale  more  than  50  fig/m'  of  airborne 
lead.  These  issues  are  discussed  in  other 
sections  of  this  preamble. 

Analysis  of  the  cost  data  in  the  record 
shows  that  both  the  annual  and  capital 
costs  of  QNFT  exceed  the  costs  of 
QLFT.  There  are  two  major  factors 
associated  with  QNFT  that  make  it  more 
expensive  than  QLFT.  First,  employers 
using  QNFT  incur  capital  expenditures 
for  sophisticated  equipment,  including 
test  boots  and  instrumentation.  Capital 
costs  are  about  S7.000  per  firm  (Ex.  6- 
12).  assuming  that  firms  purchase  one 
unit  each.  Estimates  for  the  capital  costs 
varied,  but  OSHA  believes  that  $7,000  is 
a  representative  figure.  To  the  extent 
that  smaller  firms  prefer  to  hire 
consultants  at  a  daily  rate  of  about  $200 
and  rent  the  equipment  to  perform 
QNFT  (Ex.  25),  these  capital  costs  are 
overstated.  The  record  does  not  contain 
sufficient  evidence  to  estimate  the 
number  of  firms  likfely  to  use  consultants 
and  therefore  OSHA  cannot  estimate 
the  extent  to  which  the  capital  costs  are 
overstated.  Second,  evidence  in  the 
record  suggests  that  the  time  required  to 
fit  test  a  respirator  wearer  for  the  first 
time  does  not  differ  significantly 
between  QNFT  and  QLFT.  Subsequent 
fit  testing  using  QNFT  appears  to  be 
comparable  to  QLFT.  Thus,  initial  QNFT 
and  QLFT  each  take  about  30  to  40 
minutes  (Ex.  25.  DuPont  and  Ex.  27. 
NPCA),  and  employers  using  QNFT 
would  incur  about  20  minutes  of 
downtime  per  employee  per  retest 
compared  with  about  20  minutes  of 
downtime  per  employee  per  retest  for 
QLFT  as  required  by  protocols  in  this, 
rulemaking.  However,  set-up  time  per 
test  day  associated  with  QNFT  may  be 
as  much  as  twice  as  long  as  QLFT  set-up 
time  (Ex.  25). 

One  important  factor  increases  the 
costs  of  QLFT  relative  to  QNFT.  The 
record  shows  that  the  rate  of  false 
positives  resulting  from  QLFT  exceeds 
the  rate  of  false  positives  from  QNFT 
(Ex.  48).  This  means  that  the  QLFT 
methods  reject  a  greater  number  of 
respirators  that  actually  have 
acceptable  fits  than  the  QNFT  methods 
do.  and  thus  result  in  more  retesting  of 
subjects  to  attain  adequate  fits. 
Estimates  of  the  rate  of  false  positives  in 
QLFT  range  from  36  percent  to  90 
percent  (Ex.  34E).  Using  available 
studies  in  the  record  (Ex.  LANL,  Ex.  6- 
40.  Ex.  16.  and  Ex.  16-A).  OSHA 
calculates  an  average  false  positive 
incidence  for  QLFT  of  about  39.5%.  The 
cost  implications  of  this  are  significant. 
For  instance,  on  the  basis  of  one  study 
(Ex.  6-38).  OSHA  found  that  149  tests 
were  required  to  qualitatively  fit  test  98 
employees.  Thus,  the  costs  of  retesting 
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I mployees  increased  the  total  costs  of 
QLFT  by  dbout  30"t).  To  the  extent  that 
:he  rate  of  false  positives  may  be  even 
higher  in  some  firms,  the  resulting  cost 
im.pact  may  induce  employers  to 
c:ontinue  using  QN'FT  rather  than  QLFT 
Annual  costs  of  compliance  wi!h  the 
current  requirement  to  perform 
semiannual  QNFT  are  estimated  at 
riearly  $6,800,000.  Annua!  costs  for  this 
.miended  rul»^  which  gives  employers  the 
flexibility  to  choose  either  Q\FT  or 
QLFT  for  employees  exposed  to  less 
than  500  /xg/m^  of  airborne  lead,  but 
maintains  the  requirement  for  QNTT  fo: 
rill  employees  exposed  to  airborne  lead 
in  excess  of  500  ^g/m  ^  are  estimated  at 
;.bout  $500,000,  Thus,  cost-savings 
resulting  from  this  action  are  estimated 
to  be  as  high  as  S6. 300.000  per  year. 
However  it  should  be  no'ed  that  this  is  a 
maximum  upper  bound  m  view  of  the 
potential  ror  using  consultants  as 
described  earlier. 

List  of  Subjects  in  29  CFR  Part  1910 

Occupational  safety  jnd  health. 
R;^spiratv)ry  [irotection 

PART  1910— lAMENDEDI 

Accordingly,  pursuant  'o  sections  6(b) 
and  B(g)  of  the  Occupation  il  Safety  and 
Health  Act  of  1970.  84  Stat.  159,1.  1600,  29 
U.S.C.  655fbl.  657(gj;  5  U.S.C.  553:  and 
Secretary  of  Labor's  Order  8-76  (41  FR 
2,^0,59),  29  CFR  P.ir;  1910  is  amended  as 
follows: 

1.  29  CFR  1910.  1025  is  amended  by 
revising  paragraph  (f)(3)  (ii)  as  follows: 

4  1910.1025     Lead. 

*  *         *         , 

(f)  Respiratory  protection  "    '    * 
(3)  Respirator  usage.*    '    ' 
(ii)  Employers  shall  perform  either 
quantitative  or  qualitative  face  fit  tests 
at  the  time  of  initial  fitting  and  at  le.ist 
every  six  months  thereafter  for  each 
employee  wearing  negative  pressure 
respirators.  The  qualitative  fit  tests  may 
be  used  only  for  testing  t!-,e  fit  of  half- 
n^.ask  respirators  where  they  are 
permitted  to  be  worn,  and  shall  be 
conducted  in  accordance  with  Appendix 
D  The  tests  shall  be  used  to  select 
facepieces  that  provide  the  required 
protection  as  prescribed  in  table  IF 

2.  In  §  1910.1025.  the  fourth  paragraph 
of  Appendix  B.  Section  IV;  Respiratory 
Protection,  is  amended  to  read  as 
follows: 

Appendi.x  B  to  Section  1910.1025 — Employee 
Standard  Summary 

*  *  *  ♦ 

IV. •  •  • 


Your  employer  must  assure  thai  vour 
respirator  facepiecc  fits  properl\    Proper  fit  of 
a  respirator  facepiece  is  criiicai.  Obtaining  a 
pruper  fit  on  each  emplovee.  may  require  your 
employer  to  make  availaule  two  or  three 
different  mask  types.  In  order  to  ass;ire  that 
your  respirator  fits  properly  and  thai 
facepiece  leakage  is  minimized,  beginnmg  on 
November  12, 1982,  your  employer  must  give 
you  either  a  qubiitative  fit  test  in  acconiance 
with  Appendix  D  uf  the  standard  or  a 
qu.:n!itative  .Ht  lesl  if  you  use  a  negative 
pressure  respirator.  Any  respirator  which  has 
a  filter,  cartridge  or  canistHr  which  cleans  ihe 
work  room  air  before  you  breathe  it  and 
which  requires  the  force  of  your  inhalation  to 
draw  air  thru  the  filtering  element  is  a 
negative  pressure  respirator.  .A  positive 
pressure  respirator  supplies  air  to  you 
directly.  A  quantitative  fit  test  uses  a 
sophisticated  machine  to  measure  the 
amount,  if  any.  of  test  material  that  leaks  into 
the  facepiece  of  your  respirator. 

*  -**.* 

3  In  §  1910.1025.  Appendi.x  B  Section 
XV:  For  Additional  Information,  Part  A, 
item  7,  is  revised  and  new  items  8  and  9 
are  added  as  follows; 

*  *         *         •         > 

XV.  '   •   ' 

*  *         •         *         « 

7.  Appendices  to  the  standard  (Appeidices 
A.  B,  Cj.  Federal  Re},'ister,  Vol.  44,  pp.  CtiWflO- 
60995.  October  2,3,  1379, 

a.  Corrections  to  appendices.  Federal 
Register,  Vol.  44,  68828.  November  30,  1979. 

9  Revision  to  the  standard  and  additional 
.ippendices  (Appendices  D  and  E),  Federal 
Register,  Vol.  47,  pp.  (pages  for  this  notice), 
November  12, 1982. 

4.  In  §  1910.1025,  a  new  Appendix  D  is 
added  to  read  as  follows: 


Appendix  D  to  Section  191U  :U2t — Qualitative 
Fit  Test  Trotorols 

This  appendix  specifies  the  only  allowable 
qualitative  fit  test  protocols  permissible  for 
compliance  with  paragraph  (f)(3)(ii). 

I  Isoamyl  .'\cetale  Protocol 

A.  Odur  thresliuij  screening. 

1.  Three  1-liter  glass  jars  with  naetal  lids 
(e.g.  Mason  or  Bell  jars)  are  required. 

2.  Odor-free  water  (e.g.  distilled  or  spring 
water)  at  approximately  25°C  shall  be  used 
for  the  solutions. 

3.  The  isoamyl  acetate  (lAA)  (also  known 
as  isopentyi  acetate)  storj<  solution  is 
prepared  by  adding  1  cc  of  pure  lAA  to  800  cc 
ef  odor  free  water  in  a  1-liter  jar  and  shaking 
for  .30  seconds.  This  solution  shall  be 
prepared  new  at  least  weekly. 

4.  The  screep.injii  test  shall  he.  conducted  in 
a  room  separate  from  the  room  used  fur 
actual  fit  testing.  The  two  rooms  shall  be  well 
ventilated  but  may  not  be  (^onnened  to  !he 
same  recirculating  \entilation  system. 

5.  The  odor  lest  solution  is  prepared  m  a 
second  jar  by  placing.  .4  cc  of  the  stock 
soluiion  into  500  cc  of  odor  free  water  using  ,i 
clean  dropper  or  pipette.  Shake  for  30 
seconds  and  allow  to  stand  for  two  to  Ihrei; 
minutes  so  that  the  lAA  concentration  above 


the  liquid  may  reach  equilibrium.  This 
solution  may  be  used  for  only  one  day. 

6.  A  test  blank  is  prepared  in  a  third  jar  by 
adding  500  cc  of  odor  free  water. 

7.  The  odor  test  and  test  blank  jars  sKall  be 
labelled  1  and  2  for  jar  identification.  If  the 
labels  are  put  on  the  lids  they  can  be 
periodically  dried  off  and  switched  to  avoid 
people  thinking  the  same  jar  always  has  Ihe 
lAA. 

8.  The  following  inslru4ions  shall  be  typed 
on  a  card  and  placed  on  tJie  table  in  front  of 
the  two  test  jai-s  (i.e  1  and  2): 

"The  purpose  of  this  test  is  to  determine  if 
you  can  smell  banana  oil  at  a  low 
concentration.  The  two  bottics  in  front  of  you 
contain  water.  One  of  these  liotdes  also 
contains  a  small  amount  of  banana  oil.  Be 
sure  the  covers  are  on  light,  then  shake  each 
bottle  for  two  seconds.  Unscrew  the  lid  of 
each  bottle,  one  at  a  time,  and  sniff  at  the 
mouth  of  the  bottle.  Indicate  to  the  test 
conductor  which  bottle  contains  banana  oil." 

9.  The  mixtures  used  in  the  iAA  odor 
detection  test  .shall  be  prepared  in  an  arewi 
separate  from  where  the  test  is  performed,  m 
order  lo  prevent  olfactory  fatique  in  the 
subject. 

10.  If  the  lesl  subject  is  unable  to  cornxitly 
identify  the  jar  containing  the  odor  lesl 
solution,  the  IAA  QLFT  may  not  be  used. 

11.  If  the  lest  subject  correctly  identifies  the 
jar  containing  the  odor  test  solution  he  may 
proceed  to  respirator  selection  and  fit  testing, 

B.  Respirator  selection. 

1.  The  lest  subject  shall  be  allowed  to 
select  the  most  comfortable  respirator  from  a 
large  array  of  various  sizes  and 
manufacturers  that  includes  at  least  three 
sizes  of  elastomeric  half  facepieces  and  units 
of  at  least  two  manufacturers. 

2.  The  selection  process  shall  be  conducted 
in  a  room  separate  from  the  fit  lest  chamber 
lo  prevent  odor  fatigue.  Prior  to  the  selection 
process,  the  test  subject  shall  be  shown  how 
lo  put  on  a  respirator,  how  it  should  be 
positioned  on  the  face,  how  to  set  strap 
tension  and  how  to  assess  an  "comfortable" 
respirator.  A  mirror  shall  be  available  lo 
assist  ihf  subject  in  evaluating  the  fit  and 
positionitig  of  the  respirator.  This  may  not 
constitute  hi,s  formal  training  on  respirator 
use,  only  a  review,    ■ 

3.  The  lest  subject  should  understand  thai 
he  is  being  asked  to  select  the  respirator 
which  provides  the  most  comfortable  fit  for 
him.  Each  respirator  represents  a  different 
size  and  shape  .md,  if  fit  properly,  will 
provide  adequate  prrJtection. 

4.  The  test  subject  holds  each  facepiece  up 
lo  his  face  and  eliminates  those  which  are 
ob\  iously  not  giving  a  comfortable  fit. 
Normally,  selection  will  begin  with  a  half- 
mask  and  if  a  fit  cannot  be  found  here,  the 
subject  will  be  asked  to  go  lo  the  full 
facepiece  respirators.  (A  small  percentage  of 
users  will  not  be  able  to  wear  any  half-mask.) 

5.  The  more  comfortable  faccpiecea  are 
recorded:  the  most  comfortable  mask  is 
donned  and  worn  at  least  five  luiautes  lo 
assess  comfort.  .'Vssistance  in  aasessing 
romfort  can  be  given  by  ciisciiasing  the  points 
in  =fi  below.  If  the  test  subject  is  not  familiar 
with  using  a  particular  respirator,  he  shall  be 
directed  to  don  the  mask  several  times  and  to 
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adjust  the  straps  each  time,  so  that  he 
becomes  adept  at  setting  proper  tension  on 
the  straps. 

6.  Assessment  of  comfort  shall  include 
reviewing  the  following  points  with  the  test 
subject: 

•  Chin  properly  placed. 

•  Positioning  of  mask  on  nose. 

•  Strap  tension. 

•  Fit  across  nose  bridge. 

•  Room  for  safety  glasses. 

•  Distance  from  nose  to  chin. 

•  Room  to  talk. 

•  Tendency  to  slip. 

•  Cheeks  filled  out. 

•  Self-observation  in  mirror 

•  Adequate  time  for  assessment 

7.  The  test  subject  shall  conduct  the 
conventional  negative  and  positive-pressure 
fit  checks  (e.g.  see  ANSI  Z8fi.2-1980)  Before 
conducting  the  negative-  or  positive-pressure 
checks,  the  subject  shall  be  told  to  "seat"  his 
mask  by  rapidly  moving  the  head  side-to-side 
and  up  and  down,  taking  a  few  deep  breaths. 

8.  The  test  subject  is  now  ready  for  fit 
testing. 

9.  After  passing  the  fit  test,  the  test  subject 
shall  be  questioned  again  regarding  the 
comfort  of  the  respirator.  If  it  has  become 
uncomfortable,  another  model  of  respirator 
shall  be  tried. 

10.  The  employee  shall  be  given  the 
opportunity  to  select  a  different  facepiece 
and  be  retested  if  during  the  first  two  weeks 
of  on-the-job  wear  the  chosen  facepiece 
becomes  unacceptably  uncomfortable. 

C.  Fit  test. 

1.  The  fit  test  chamber  shall  be 
substantially  similar  to  a  clear  55  gallon  drum 
liner  suspended  inverted  over  a  2  foot 
d.ameter  frame,  so  that  the  top  of  chamber  is 
about  6  inches  above  the  test  subject's  head. 
The  inside  top  center  of  the  chamber  shall 
hdve  a  small  hook  attached. 

2.  Each  respirator  used  for  the  fitting  and  fit 
testi.ng  shall  be  equipped  with  organic  vapor 
cartridges  or  offer  protection  against  organic 
vapors.  The  cartndges  or  masks  shall  be 
changed  at  least  weekly. 

3.  .After  selecting,  donning,  and  properly 
adjusting  a  respirator  himself,  the  test  subject 
shall  wear  it  to  the  fit  testing  room.  This  room 
shall  be  separate  from  the  room  used  for  odor 
threshold  screening  and  respirator  selection, 
and  shall  be  well  ventilated,  as  by  an  exhaust 
fan  or  lab  hook,  to  prevent  general  room 
contamination, 

4  \  copy  of  the  following  test  exercises 
and  rainbow  (or  equally  effective!  passage 
shall  be  taped  to  the  inside  of  the  test 
chamber: 

Test  Exercises  | 

i,  .Normal  breathing. 

11.  Deep  breathing.  Be  certain  breaths  are 
deep  and  regular 

ill  Turning  head  from  side-to-side  Be 
certain  movement  is  complete  Alert  the  tf  sr 
subject  not  to  bump  the  respirator  on  the 
shoulders.  Have  the  test  subipct  inhale  when 
his  head  is  at  either  side, 

iv.  .\odding  head  up-and-down  Be  certain 
motions  are  complete  and  made  about  every 
second.  Alert  the  test  subject  not  bump  the 
respirator  on  the  chest.  Have  the  test  subject 
inhale  when  his  head  is  in  the  fully  up 
position. 


U  M I 


V   Talking  Talk  aloud  and  slowly  for 
several  minutes  The  following  paragraph  is 
called  the  Rainbow  Passage.  Reading  it  will 
result  in  a  wide  range  of  facial  movements. 
and  thus  be  useful  to  satisfy  this  requirement 
Alternative  passages  which  serve  the  same 
purpose  may  also  be  used. 

Rainbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
air.  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  light  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  ends  apparently  beyond 
the  horizon  There  is.  according  to  legend,  a 
boiling  pot  of  gold  at  one  end  People  look, 
but  no  one  ever  finds  it.  When  a  man  looks 
for  something  beyond  reach,  his  friends  say 
he  is  looking  for  the  pot  of  gold  at  the  end  of 
the  rainbow. 

vi.  Normal  breathing. 

5.  Each  test  subject  shall  wear  his 
respirator  for  at  least  10  minutes  before 
startiHg  the  fit  test. 

6.  Upon  entering  the  test  chamber,  the  test 
subject  shall  be  given  a  6  inch  by  5  inch  piece 
of  paper  towel  or  other  porous  absorbent 
single  ply  material,  folded  in  half  and  wetted 
with  three-quarters  of  one  cc  of  pure  lAA, 
The  test  subject  shall  hang  the  wet  towel  on 
the  hook  at  the  top  of  the  chamber 

7.  Allow  two  minutes  for  the  lAA  test 
concentration  to  be  reached  before  starting 
the  fit-test  exercises.  This  would  be  an 
appropriate  time  to  talk  with  the  test  subject. 
to  explain  the  fit  test,  the  im.porfance  of  his 
cooperation,  the  purpose  for  the  head 
exercises,  or  to  demonstrate  some  of  the 
exercises. 

8.  Each  exercise  described  in  No  4  above 
shall  be  performed  for  at  least  one  minute. 

9.  If  at  any  time  during  the  test,  the  subject 
detects  the  banana-like  odor  of  LAA,  he  shall 
quickly  exit  from  the  lest  chamber  and  leave 
the  test  area  to  avoid  olfactory  fatigue. 

10.  Upon  returning  to  the  selection  room, 
the  subject  shall  remove  the  respirator, 
repeat  the  odor  sensitivity  test,  select  and  put 
on  another  respirator,  return  to  the  test 
chamber,  etc.  The  process  continues  until  a 
respirator  that  fits  well  has  been  found. 
Should  the  odor  sensitivity  test  be  failed,  the 
subject  shall  wait  about  5  minutes  before 
retesting.  Odor  sensitivity  w  ill  usually  have 
returned  by  this  time. 

11.  If  a  person  cannot  be  fitted  with  the 
selection  of  haU-mask  respirators,  include  full 
facepiece  models  in  the  selection  process. 
When  a  respirator  is  found  that  passes  the 
test,  its  efficiency  shall  be  demonstrated  for 
the  subject  by  having  him  break  the  face  seal 
and  take  a  breath  before  exiting  the  chamber, 

12.  When  the  test  subject  leaves  the 
chamber  he  shall  remove  the  saturated  towel, 
returning  it  to  the  test  conductor.  To  keep  the 
area  from  becoming  contaminated,  the  used 
towels  shall  be  kept  in  a  self-sealing  bag. 
There  is  no  significant  lAA  concentration 
buildup  in  the  test  chamber  from  subsequent 
tests. 

13  Persons  who  have  successfully  passed 
this  fit  test  may  be  assigned  the  use  of  the 
tested  respirator  in  atmospheres  with  up  to  10 
times  the  PEL  of  airborne  lead.  In  other 
words  this  LAA  protocol  may  be  used  to 
assign  a  protection  factor  no  higher  than  10. 


n.  Saccharin  Solution  Aerosol  Protocol 

A.  Taste  threshold  screening. 

1.  Threshold  screening  as  well  as  fit  testing 
employees  shall  use  an  enclosure  about  the 
head  and  shoulders  that  is  approximately  12 
inches  in  diameter  by  14  inches  tall  with  at 
least  the  front  portion  clear  and  that  allows 
free  movement  of  the  head  when  a  respirator 
is  worn.  An  enclosure  substantially  similar  to 
the  3M  hood  assembly  of  part  #  FT  14  and 
FT  15  combined  is  adequate. 

2.  The  test  enclosure  shall  have  a  three- 
quarter  inch  hole  in  front  of  the  test  subject's 
nose  and  mouth  area  to  accommodate  the 
nebulizer  nozzle. 

3.  The  entire  screening  and  testing 
procedure  shall  be  explained  to  the  test 
subject  prior  to  the  conduct  of  the  screening 
test. 

4  The  test  subject  shall  don  the  test        ' 
enclosure.  For  the  threshold  screening  test,  he 
shall  breath  through  his  open  mouth  with 
tongue  extended. 

5  Using  a  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer,  the  test  conductor 
shall  spray  the  threshold  check  solution  into 
the  enclosure.  This  nebulizer  shall  be  clearly 
marked  to  distinguish  it  from  the  fit  test 
solution  nebulizer. 

6.  The  threshold  check  solution  consists  of 
0  83  grams  of  sodium  saccharin,  USP  in 
water  It  can  be  prepared  by  putting  1  cc  of 
the  test  solution  (see  C6  below)  in  100  cc  of 
water. 

7.  To  produce  the  aerosol,  the  nebulizer 
bulb  is  firmly  squeezed  so  that  it  collapses 
completely  then  released  and  allowed  to  fully 
expand 

8.  Ten  squeezes  are  repeated  rapidly  and 
then  the  test  subject  is  asked  whether  the 
saccharin  can  be  tasted, 

9.  If  the  first  response  is  negative,  ten  more 
squeezes  are  repeated  rapidly  and  the  test 
subject  is  again  asked  v\hether  the  saccharin 
IS  tasted, 

10.  If  the  second  response  is  negative  ten 
more  squeezes  are  repeated  rapidly  and  the 
test  subject  is  again  asked  whether  the 
saccharin  is  tasted. 

11  The  test  conductor  will  take  note  of  the 
number  of  squeezes  required  to  elicit  a  taste 
response. 

12,  If  the  saccharin  is  not  tasted  after  30 
squeezes  (Step  9).  the  test  subject  may  not 
perform  the  saccharin  fit  test, 

13  If  a  taste  response  is  elicited,  the  test 
subject  shall  be  asked  to  take  note  of  the 
taste  for  reference  in  the  fit  test. 

14.  Correct  use  of  the  nebulizer  means  that 
approximately  1  cc  of  liquid  is  used  at  a  time 
in  the  nebulizer  body. 

15.  The  nebulizer  shall  be  thoroughly  rinsed 
in  water,  shaken  dry,  and  refilled  at  least 
each  morning  and  afternoon  or  at  least  every 
four  hours. 

B  Respirator  selection. 

Respirators  shall  be  selected  as  described 
in  section  IB  above,  except  that  each 
respirator  shall  be  equipped  with  a 
particulate  filter  cartridge, 

C.  Fit  test. 

1,  The  fit  test  uses  the  same  enclosure 
described  in  Bl  and  B2  above     . 
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2.  Each  test  subject  shall  wear  his 
respirator  for  at  least  10  minutes  before 
starting  the  fit  test. 

3.  The  test  subject  shall  don  the  enclosure 
while  wearing  the  respirator  selected  in 
section  A  above.  This  respirator  shall  be 
properly  adjusted  and  equipped  with  a 
particulate  filter  cartridge. 

4.  The  test  subject  may  not  eat,  drink 
(except  plain  water),  or  chew  gum  for  15 
minutes  before  the  test. 

5.  A  second  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer  is  used  to  spray  the  fit 
test  solution  into  the  enclosure.  This 
nebulizer  shall  be  clearly  marked  to 
distinguish  it  from  the  screening  test  solution 
nebulizer. 

6.  The  fit  test  solution  is  prepared  by 
adding  83  grams  of  sodium  saccharin  to  100 
cc  of  warm  water.  , 

7.  As  before,  the  test  subject  shall  brp^ithe 
through  the  open  mouth  with  tongue 
extended. 

8.  The  nebulizer  is  inserted  into  the  hole  in 
the  front  of  the  enclosure  and  the  fit  lest 
solution  is  sprayed  into  the  enclosure  and  the 
fit  test  solution  is  sprayed  into  the  enclosure 
using  the  same  technique  as  for  the  taste 
threshold  screening  and  the  same  number  of 
squeezes  required  to  elicit  a  taste  response  in 
the  screening.  (See  B  10  above). 

9.  After  generation  of  the  aerosol  the  test 
subject  shall  be  instructed  to  perform  the 
following  exercises  for  one  minute  each. 

i.  Normal  breathing. 

ii.  Deep  breathing.  Be  certain  breaths  are 
deep  and  regular. 

iii.  Turning  head  from  side-to-side.  Be 
certain  movement  is  complete.  .Mert  the  test 
subject  not  to  bump  the  respirator  on  the 
shoulders.  Have  the  test  subject  inhale  when 
his  head  is  at  either  side. 

iv.  Nodding  head  up-aod-down.  Be  certain 
motions  are  complete.  Alert  the  test  subject 
not  to  bump  the  respirator  on  the  chest.  Have 
the  test  subject  inhale  when  his  head  in  the 
fully  up  position. 

V.  Talking.  Talk  aloud  and  slowly  for 
several  minutes.  The  following  paragraph  is 
called  the  Rainbow  Passage.  Reading  it  will 
result  in  a  wide  range  of  facial  movements, 
and  thus  be  useful  to  satisfy  this  requirement. 
Alternative  passages  which  serve  the  same 
purpose  may  also  be  used. 

Rainbow  Passage 

When  the  sunlight  strikes  raindrops  in  the 
air,  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  light  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  ends  apparently  beyond 
the  horizon.  There  is,  according  to  legend,  a 
boiling  pot  of  gold  at  one  end.  People  look, 
but  no  one  ever  finds  it.  When  a  man  looks 
for  something  beyond  his  reach,  his  friends 
say  he  is  looking  for  the  pot  of  gold  at  the  end 
of  the  rainbow. 

10.  Every  30  seconds,  the  aerosol 
concentration  shall  be  replenished  using  one- 
half  the  number  of  squeeze  as  initially  (C8). 

11.  The  test  subject  shall  so  indicate  to  the 
test  conductor  if  at  any  time  during  the  fit  test 
the  taste  of  saccharin  is  detected. 

12.  If  the  saccharin  is  detected  the  fit  is 
deemed  unsatisfactory  and  a  different 
respirator  shall  be  tried. 


13.  Successful  completion  of  the  test 
protocol  shall  allow  the  use  of  the  tested 
respirator  in  contaminated  atmospheres  up  to 
10  times  the  PEL  In  other  words  this  protocol 
may  be  used  assign  protection  factors  no 
higher  than  ten. 

III.  Irritant  Fume  Protocol 

A.  Respirator  selection. 

Respirators  shall  be  selected  as  described 
in  section  IB  above,  except  that  each 
respirator  shall  be  equipped  with  high 
efficiency-acid  gas-organic  vapor  cartridges. 

B.  Fit  test. 

1.  The  test  subject  shall  be  allowed  to  smcl^ 
a  weak  concentration  of  isoamyl  acetate  and 
of  the  irritant  smoke  to  familiarize  him  with 
the  characteristic  odor  of  each. 

2.  The  test  subject  shall  properly  don  the 
respirator  selected  as  above,  and  wear  it  for 
at  least  10  minutes  before  starting  the  fit  test. 

3.  The  test  conductor  shall  review  this 
protocol  with  the  test  subject  before  testing, 

4.  The  test  subject  shall  perform  the 
conventional  positive  pressure  and  negative 
pressure  fit  checks.  Failure  of  either  check 
shall  be  rause  to  select  an  altirrdle 
respirator. 

5.  A  simplified  isoamyl  acetate  based  fit 
test  shall  be  performed  using  ampules  of  IA.^ 
such  as  the  .Norton  Respirator  Fit  Test 
Ampules  or  equivalent.  Pass  the  ampule 
around  the  perimeter  of  the  respirator  at  the 
junction  of  the  facepiece  and  face.  If  leakage 
is  detected,  readjust  the  respirator.  If  leakage 
persists  the  respirator  is  rejected. 

6.  If  no  odor  of  lAA  is  detected  the  irritant 
smoke  test  shall  be  administered. 

7.  Break  both  ends  of  a  ventilation  smoke 
tube  containing  stannic;  oxychloride.  such  as 
the  MSA  part  No.  5645.  or  equivalent.  Attach 
a  short  length  of  tubing  to  one  end  of  the 
smoke  tube.  Attach  the  other  end  of  the 
smoke  tube  to  a  low  pressure  air  pump  set  to 
deliver  200  milliliters  per  minute. 

8.  Advise  the  test  subject  that  the  smoke 
can  be  irritating  to  the  eyes  and  instruct  him 
to  keep  his  eyes  closed  while  the  test  is 
performed. 

9.  The  test  conductor  shall  direct  the 
stream  of  irritant  smoke  from  the  tube 
towards  the  faceseal  area  of  the  test  subject. 
He  shall  begin  at  least  12  inches  from  the 
facepiece  and  gradually  move  to  within  one    ' 
inch,  moving  around  the  whole  perimeter  of 
the  mask. 

10.  The  following  exercises  shall  be 
performed  while  the  respirator  seal  is  being 
challenged  by  the  smoke.  Each  shall  be 
performed  for  one  minute. 

i.  Normal  breathing. 

ii.  Deep  breathing.  Be  certain  breaths  are 
deep  and  regular. 

iii.  Turning  head  from  side-to-side.  Be 
certain  movement  is  complete.  Alert  the  test 
subject  not  to  bump  the  respirator  on  the 
shoulders.  Have  test  subject  inhale  when  his 
head  is  at  either  side. 

iv.  Nodding  head  up-and-down.  Be  certain 
motions  are  complete.  Alert  the  test  subject 
not  to  bump  the  respirator  on  the  chest.  Have 
the  test  subject  inhale  when  his  head  is  in  the 
fully  up  position. 

v.  Talking — slowly  and  distinctly,  count 
backwards  from  100. 

vi.  Normal  breathing. 


11.  If  the  irritant  smoke  produces  an 
involuntary  reaction  (cough)  by  the  test 
subject,  the  test  conductor  shall  stop  the  test. 
In  this  case  the  tested  respirator  is  rejected 
and  another  respirator  shall  be  selected. 

12.  Each  test  subject  passing  the  smoke  test 
without  evidence  of  a  response  shall  be  given 
a  sensitivit>  check  of  the  smoke  from  the 
same  tube  to  determine  whether  he  reacts  to 
the  smoke.  Failure  to  evoke  a  response  shall 
void  the  fit  test, 

13.  Steps  B4.  B9.  BlO  of  this  protocol  shall 
be  performed  in  a  location  with  exhaust 
ventilation  sufficient  to  prevent  general 
contamination  of  the  testing  area  by  the  test 
agen's  (lAA.  irritant  smoke). 

14.  Respirators  successfully  tested  by  the 
protocol  may  be  used  in  contaminated 
atmospheres  up  to  ten  times  the  PEL  In  other 
v\ords  this  protocol  ma\  be  used  to  assign 
protection  factors  not  exceeding  ten. 

This  document  was  prepared  under 
the  direction  of  Thome  G,  Auchter, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Dppartment  of  Labor,  200  Constitution 
Ave.  NW.,  Washington.  D.C.  20210. 

(Sec.  6.  Pub.  L  91-596.  84  Stat.  1593  (29  U.S.C. 
655),  29  CFR  1911:  41  U.S.C.  35,  38:  Secretary 
of  Labor's  Order  No.  8-76  (41  PR  25059)) 
Signed  at  Washington.  D.C.  this  8lh  day  of 

November  1982. 

Thome  G.  Auchter, 

Assistant  Secretary  of  Labor. 

[FR  Doc  82-31116  Kilcd  11-10-82;  8j»5  ain| 
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DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Part  401 

Seaway  Regulations;  Miscellaneous 
Amendments 

AGENCY:  Saint  Lawrence  Seaway 

Development  Corporation.  DOT. 

ACTION:  Final  rule. 

summary:  The  Saint  Lawrence  Seaway 
Development  Corporation  and  its 
counterpart  agency,  the  St.  Lawrence 
Seaway  Authority  of  Canada,  have 
completed  their  periodic  review  of  joint 
Seaway  R(?gulations  and  have  agreed 
that  several  sections  are  in  need  of 
revision.  The  Seaway  Corporation 
therefore  proposes  to  amend  33  CF'R 
Part  401— Subpart  A  in  order  (1)  to 
insure  its  consistency  with  actual 
operating  procedures,  (2)  to  clarify 
several  existing  regulations,  and  (3)  to 
complete  the  conversion  of  certain 
measurements  to  the  metric  system. 

EFFECTIVE  DATE:  November  12.  1982. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Frederick  A.  Bush.  General  Counsel. 
(315)  7B4-3245. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  29,  1982,  the  Seaway 
Corporation  published  in  the  Federal 
Register  (47  PR  18375)  proposed 
amendments  to  the  Seaway  Regulations 
which  had  been  developed  jointly  with 
the  Canadian  Seaway  Authority  for  the 
reasons  set  forth  in  the  summary. 

No  comments  were  submitted  in 
response  to  the  notice  of  proposed 
rulemaking. 

Since  publication  of  the  notice  of 
proposed  rulemaking  the  Seaway 
Corporation  and  the  Canadian  Seaway 
Authority  have  had  further  negotiations 
concerning  the  proposed  amendments 
and  have  agreed  to  make  a  few  minor 
technical  and  editorial  changes,  none  of 
which  affected  the  substance  of  the 
amendments,  together  with  a  revision  of 
§§  401.96  and  401.97  to  bring  the  Seaway 
Regulations  into  conformity  with  the 
present  closing  procedures. 

In  1977,  the  Saint  Lawrence  Seaway 
Development  Corporation  converted  to 
the  metric  system  of  measurement,  but 
at  that  time  retained  the  English 
measurements  during  the  transition 
period.  As  a  final  step  in  the  metric 
conversion,  all  references  to  English 
measurements  have  been  eliminated  m 
the  1982  Seaway  Regulations.  However, 
in  a  number  of  cases,  the  measurements 
have  been  further  refined  in  order  to 
promote  simplicity  of  administration 
without  imposing  additional  costs  upon 
the  Seaway  user.  Various  minor 
editorial  changes  have  also  been  made. 

List  of  Subjects  in  33  CFR  Part  401 

Hazardous  materials  transportation. 
Navigation  (water),  Penalties,  Radio, 
Reporting  and  recordkeeping 
requirments.  Vessels.  Waterways. 

The  Table  of  Contents  has  been 
amended  to  reflect  changes  in  various 
sections. 

In  §§401.3,  401.4.  401.6.  401.8.  401.9, 
401.10,  401.12,  401.13,  401.14,  401.15. 
401.22.  401.28,  401.29.  401.31,  401.42, 
401.48.  401.51,  401.65,  401.68,  401.69, 
401.74.  401.82,  401.84  and  Schedule  II.  all 
measurements  will  be  stated  in  metric 
only.  In  addition  to  these  changes,  the 
following  changes  have  been  made; 

In  S  401.6  (c).  the  phrase  "Effective 
April  1. 1981"  has  been  dropped  since 
the  regulation  is  already  in  effect. 

In  §  401.12,  a  new  paragraph  (a)(5)  has 
been  added  because  breakage  of 
mooring  wires  is  a  common  problem, 
and  the  requirement  for  each  vessel  to 
have  a  minimum  of  two  spare  mooring 


wires  available  will  assist  in  safe  and 
expeditious  operations. 

The  heading  of  §  401.17  has  been 
changed  from  "Pitch  indicators"  to 
"Pitch  indicators  and  alarms".  A  new 
paragraph  (b)  will  be  added  noting  that 
effective  April  1,  1984,  visable  and 
audible  pitch  alarms  in  the  wheelhouse 
and  engme  room  will  be  required.  The 
indicator  and  alarm  will  alert  the  master 
of  wrong  pitch  so  that  immediate  action 
can  be  taken  to  prevent  a  serious 
accident  in  a  lock. 

Section  401.20  has  been  deleted  and 
reserved  since  oily  water  extractors  do 
not  exist,  and  discharges  are  adequately 
covered  in  §  401,59. 

In  §  401.26,  (b)(1)  and  (b)(2)  have  been 
revised  to  indicate  the  correct  financial 
security  for  the  payment  of  Seaway  tolls 
as  a  result  of  an  increase  in  the  Tariff  of 
Tolls. 

Section  401.35  has  been  deleted  and 
reserved  since  this  material  is  covered 
in  §401.3  and  §  401.33. 

In  §  401.37.  a  reference  to  Eisenhower 
and  Snell  Locks  has  been  dropped  so 
that  crew  members  will  be  aware  this 
regulation  applies  at  all  tie-up  walls. 

In  §  401.39.  paragraph  (a)' has  a  new 
phrase  added  to  it  which  makes  the 
procedure  of  drawing  mooring  lines  off 
&.P  winch  drums  a  safer  procedure. 

In  §  401.40,  paragraph  (b)  has  been 
reworded  and  a  new  paragraph  (c) 
added.  This  will  result  in  a  ban  on  the 
u.se  of  vessel  thcusters  when  passing  a 
lock  gate  and  thereby  prevent  damage  to 
lock  gates  and  vessels. 

In  §  401.42.  paragraph  (a)(1)  has  a  new 
phrase  added  to  it  which  will  provide 
for  the  use  of  a  bowline  knot,  and  will 
make  this  section  compatible  with 
§  401.42  (a)(2)  which  also  specifies  the 
required  knot. 

The  present  §  401.45  has  been 
reworded  to  designate  the  persons 
responsible  for  signaling  in  the 
Canadian  Locks  and  in  Eisenhower  and 
Snell  Locks  in  case  of  an  emergency. 
This  will  correct  a  safety  problem  at  the 
Canadian  Locks. 

In  §  401  47,  a  new  paragraph  (c)  has 
been  added.  This  will  ban  the  use  of 
vessel  thrusters  when  passing  a  lock 
gate,  and  will  prevent  damage  to  lock 
gates. 

In  the  Table  of  §  401.48,  2.  (c). 
reference  to  "Bridge  12"  has  been 
deleted  since  the  Bridge  no  longer 
exists,  and  the  correct  area  is 
designated. 

In  §  401.64,  paragraph  (c)  has  been 
reworded  to  clarify  calling  in 
procedures.  Paragraph  (g)  has  also  been 
reworded  because  it  was  redundant. 

In  §  401.68,  paragraph  (c)  has  been 
reworded,  deleting  the  titles  of  persons 
at  the  Saint  Lawrence  Seaway 


Development  Corporation  and  the  St. 
Lawrence  Seaway  Authority,  so  that 
should  titles  change,  it  will  be 
unnecessary  to  revise  the  Seaway 
Regulations. 

In  §  401.69.  a  new  paragraph  (c)(10J 
has  been  added  which  Incorporates 
direct  reduced  iron  (DRI)  in  the 
hazardous  cargo  category  of  vessels. 

A  new  §  401.77.  Pleasure  Craft  Tolls, 
has  been  added  to  reflect  the  fact  that 
tolls  shall  be  paid  by  pleasure  craft  in 
Canadian  or  American  funds  for  the 
transit  of  each  Seaway  lock.  This 
section  was  previously  reserved. 

In  §  401.80,  paragraphs  (a)  and  (b) 
have  been  reworded  in  order  to  add 
IMCO  classificatior\as  an  item  to  be 
reported.  In  addition  to  this,  in 
paragraph  (b),  the  master  who  takes  on 
explosive  or  hazardous  cargo,  while  in 
the  Seaway  System,  must  report  that 
fact  prior  to  commencing  transit  from  a 
port,  dock  or  wharf.  This  is  a  safety 
requirement. 

In  §  401.88  (c)(2).  a  typographical  error 
has  been  corrected. 

In  §  401.96,  the  former  definitions 
have  been  reworded.  In  addition,  a 
definition  for  "wintering  vessel"  has 
been  added. 

In  §  401.97,  the  opening  paragraph  has 
been  deleted. 

In  §  401.97,  paragraph  (a)  has  been 
amended.  This  section  provides  that  a 
wintering  vessel  wishing  to  return 
downbound  through  the  Montreal-Lake 
Ontario  Section  of  the  Seaway  in  the 
same  navigation  season  in  which  it 
entered  the  Seaway  must  have 
authorization  from  the  Corporation  and 
the  Authority. 

In  §  401.97,  paragraph  (b)  has  been 
amended  to  stipulate  conditions  a  vessel 
must  meet  in  order  to  transit  the 
Montreal-Lake  Ontario  Section  of  the 
Seaway  during  the  closing  period. 

In  §  401.97.  paragraph  (c)  has  been 
amended  to  define  the  calling  in  point. 

In  §  401.97,  paragraph  {d)  has  been 
amended  to  provide  that  vessels  wishing 
to  transit  the  Montreal-Lake  Ontario 
Section  of  the  Seaway  after  the  period 
of  96  hours  referred  to  in  paragraph 
(b)(2)  will  not  be  allowed  to  do  so  unless 
the  transit  is  authorized  by  the 
Corporation  and  the  Authority. 

In  §  401.97,  paragraph  (e)  has  been 
amended  to  outline  the  conditions 
vessels  must  comply  with  if  entering  or 
departing  the  Montreal-Lake  Ontario 
Section  of  the  Seaway,  upbound  or 
downbound  from  any  port,  dock,  wharf 
or  anchorage. 

In  §  401.97,  paragraph  (f)  has  been 
amended  to  state  the  requirements 
vessels  must  meet  when  ice  conditions 
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restrict  navigation  during  the  closing 
period. 

In  §  401.97,  paragraph  (g)  has  been 
deleted. 

In  Schedule  I.  paragraph  (d)(4]  has 
been  revised  to  correct  an  error. 

In  Schedule  II.  Table  of  Speeds, 
several  editorial  changes  have  been 
made  due  to  the  renumbering  of 
navigational  aids,  and  all  references  to 
mph  will  be  dropped  in  the  speed  limit 
table. 

In  Schedule  III.  Calling-ln-Table.  a 
number  of  changes  in  vessel  reporting 
procedures  for  dangerous  goods  and 
procedures  for  Great  Lakes  Pilot, ige 
Authority  relating  to  inland  vessels  have 
been  made  in  order  to  make  the 
information  consistent  with  opeianng 
procedures  now  in  effect. 

This  proposed  regulation  invoKes  a 
foreign  affairs  function  of  the  United 
States;  therefore  Executive  Order  12291 
does  not  apply  to  this  rulemaking.  The 
Saint  Lawrence  Seaway  Development 
Corporation  certifies  that,  for  the 
purpose  of  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  this  proposed  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  The 
Seaway  Regulations  relate  to  the 
activities  of  commercial  users  of  the 
Seaway,  the  vast  majority  of  whom  are 
foreign  vessel  operators,  and  th-^refore 
any  resulting  costs  will  be  borne 
primarily  by  foreign  vessels.  On  the 
other  hand,  the  economic  benefits 
derived  from  a  safe  and  efficiently 
operated  St.  Lawrence  Seaway  are 
considerable.  Finally,  the  Corporation 
has  determined  that  this  rulemaking  is 
not  a  major  Federal  action  affecting  the 
quality  of  the  human  environment  under 
the  National  Environmental  Policy  Act, 
and  therefore  an  environmental  inip.irt 
statement  is  not  required. 

F"or  the  stated  reasons,  Seaway 
Regulations  are  amended  as  follows: 

1.  The  table  of  contents  to  thp  Seaway 
Regulations  is  amended  by  revising  the 
section  headings  of  §§  401.17.  401.20. 
401.35  and  401.77. 

PART  401— SEAWAY  REGULATIONS 
AND  RULES 

Subpart  A— Regulations 

Sec. 
***** 

401.17     Pitch  indicatoi.s  .iiid  iiiarms. 

*  *  *  *  % 

401.20     [Reserved]. 

*  *  *  .  * 

401.35     |Ri}SL>rved]. 

«  *  *  *  « 

401.77     Pleasure  craft  tolls. 


2.  Section  401.3  is  amended  by 
revising  paragraphs  (a)  and  (b)  and 
paragraph  (d)(1)  to  read  as  follows: 

§401.3    Maximum  vessel  dimensions. 

(a)  No  vessel  of  more  than  222.5  m  in 
overall  length  or  23.16  ra  in  extreme 
breadth,  shall  transit. 

(b)  No  vessel  shall  transit  if  any  part 
of  the  vessel  or  anything  on  the  vessel 
extends  more  than  35.5  m  above  water 
level. 


(1)  A  \essel  having  a  beam  Mddth  less 
than  23.16  m  and  having  dimensions 
exceeding  the  limits  of  the  block 
diagram  illustrated  in  Appendix  I  shall 
not  transit  a  lock  except  in  accordance 
with  a  permit  to  transit  issued  by  the 
Authoii'y. 

3.  Section  401.4  is  revised  to  read  as 
follows: 

§401.4    Maximum  iengtti  and  weight. 

No  vessel  of  less  than  6  m  in  overall 
length  or  900  kg  in  weight  shall  transit. 

4.  Section  401.6  is  revised  to  read  as 
follows: 

§401.6     Markings. 

(a)  Vessels  of  more  than  19.8  m  in 
o\'erall  length  shall  be  correctly  and 
distinctly  marked  and  equipped  with 
draft  markings  on  both  sides  at  the  bow 
and  stern. 

(b)  In  addition  to  the  markings 
required  by  paragraph  (a)  of  this  section. 
vessels  of  more  than  107  m  in  overall 
length  shall  be  marked  on  both  sides 
with  midship  draft  markings. 

(c)  Where  a  vessel's  bulbous  bow 
extends  forward  beyond  her  stem  head, 
a  symbol  of  a  bulbous  bow  shall  be 
marked  above  the  79.2  dm  mark  in 
addition  to  a  "  +  "  symbol  followed  by  a 
number  indicating  the  total  length  in 
meters  by  which  the  bulbous  bow 
projects  beyond  the  stem. 

5.  Section  401,8  is  revised  to  read  as 
follows: 

§401.8     Landing  booms. 

Vessels  of  more  than  50  m  in  overall 
length  shall  be  equipped  with  at  least 
one  adequate  landing  boom  on  each 
side. 

6.  Sertiiiii  401 .9  is  amended  by 
revising  paragraph  (a)  and  (b)(1)  to  read 
as  follows: 

$401.9    Radiotelephone  equipment. 

(a)  Self-propelled  vessels,  other  than 
pleasure  craft  of  less  than  19.8  m  shall 
be'equipped  with  VHF  (very  high 
frequency)  radio-telephone  equipment. 

(b)  The  radio  transmitters  on  a  vessel 
shall: 


(1)  Have  sufficient  power  output  to 
enable  the  vessel  to  communicate  with 
Seaway  stations  from  a  distance  of  48 
km:  and 

7   Paragraph  (a](21  of  §  401  10  ,inii  the 
table  in  paragraph  (c)  of  §  401  10  are 
revised  to  read  as  follows: 

§  401.10     Mooring  lines. 

(,i)  •    •    • 

(2)  Be  fitted  with  a  spliced  eye  not  less 
than  2.4  m  long: 

•         •         -         .         * 

(c)  *  ■   - 


Ship's  overall 
length 

Length  ol 
mocmg  IM 

Breaking 
SIranglh 

40nito80m.._         ,-„    

61  m  to  90  m .,    , 

91  m  to  120  m „ 

181  m  to  222.5  m '     

110  m 

110  m 

110  m , 

110  m _...„. 

110  m.„.. 

89  kH 
134  Ml 
ITtkN. 
250  kN. 

300  W. 

8.  In  S  401.12,  paragraphs  (a)(l],  (a)(2). 
(a)(3),  and  (a)(4)  introductory  text. 
paragraph  (b)  and  the  table  are  revised, 
and  paragraph  (a)(5)  is  added  to  redd  as 
follows: 

§401.12     Minimum  requirements — moorir^g 
lines  and  fairleads. 

laj  •    ■    • 

(1)  Vessels  of  40  m  or  less  m  overall 
length  shall  have  at  least  two  mooring 
lines  or  hawsers  that  may  be  led  through 
closed  chocks  and  be  hand  held,  one  of 
which  shall  lead  from  the  break  of  the 
bow  and  the  other  shall  lead  from  the 
quarter. 

(2)  Vessels  of  more  than  40  m  but  not 
more  than  60  m  in  overall  length  shall 
have  four  mooring  lines,  two  of  which 
shall  be  power  operated  by  winches, 
capstans  or  windlasses  and  shall  be  led 
through  a  type  of  fairlead  acceptable  to 
the  Corporation  and  the  Authority,  of 
which  two  mooring  lines. 
***** 

(3)  The  other  two  mooring  lines 
required  on  vessels  of  more  than  40  m 
but  not  more  than  60  m  may  be  led 
through  closed  chocks  and  may  be  hand 
held; 

(4)  Vessels  of  more  than  60  m  in 
overall  length  shall  have  four  mooring 
lines,  two  of  which  shall  lead  from  the 
break  of  the  bow  and  two  of  which  shall 
lead  from  the  quarter,  and 
***** 

(5)  E\ery  vessel  shall  have  a  minimum 
of  two  spare  mooring  wires  available 
and  ready  for  immediate  use. 

(b)  The  following  table  sets  out  the 
requirements  for  the  location  of 
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fairleads  for  vessels  of  60  m  or  more  in 
overall  length: 

Table 


Overall  >enqt^ 

For  f^oonpq  fines 

For  moonng  lines 

o(  vessels 

^^m   1  and  2 

Nos   3  and  4 

60  m  to  90  m 

Betwe«fi  to  -n  ana 

Between  'Q  t  and 

25  m  from  \re 

25  m  from  tne 

stem. 

Stem 

90  m  !o  '20  m 

Between  12  t.  ipa 

Between  '5  .ti  and 

30  m  from  t^e 

35  m  irom  r^^e 

stem. 

stern 

t20  m  10  150 

Between  12  m  and 

Between  '5  'r-  and 

m. 

35  m  trom  tne 

40  m  trom  I^e 

stem. 

stern 

150  m  to  lao 

Between  20  m  and 

m. 

40  fT\  fror^  tne 

45  m  tro-i  l^e 

stem 

stem 

180  m  to  222  5 

Between  20  rn  ar^d 

Between  2"  n-  a^d 

m. 

50  m  from  ine 

50  m  trom  :ne 

stem. 

stern. 

9.  Section  401.13  is  amended  by 

revising  paragraph  (bj  to  read  as 

follows: 

I 
§401.13     Hand  lines. 

»         •         •         «         • 

(b)  Have  a  minimum  diameter  of  12.7 
mm  and  a  minimum  length  of  30  m. 

10.  Section  401.14  is  revised  to  read  as 
follows: 

§  401.14    Anchor  marking  buoys. 

An  orange  colored  anchor  marking 
buoy  of  a  type  approved  by  the 
Corporation  and  the  Authority,  fitted 
with  22  m  of  suitable  Ime,  shall  be 
secured  directly  to  each  anchor  so  that 
the  buoy  will  mark  the  location  of  the 
anchor  when  the  anchor  is  dropped. 

11.  Section  401.15  is  revised  to  read  as 
follows: 

§  40 1 . 1 5    Stern  anchors. 

Every  \essel  of  more  than  110  in  the 
keel  of  which  is  laid  after  lanuary  Ist. 
1975,  shall  be  equipped  ivith  a  stern 
anchor, 

12.  Section  401.17  is  revised  to  road  as 
follows 

§401.17    Pitch  Indicators  and  alarms. 

Every  vessel  of  1600  gross  registered 
tons  or  more  equipped  with  a  variable 
pitch  propeller  shall  be  equipped  w:th 

(a)  A  pitch  indicator  in  the 
wheelhouse  and  the  engine  room,  and 

(b)  Effective  April  1.  1984,  visible  and 
ludible  pitch  alarms  in  the  wheelhouse 
and  engine  room  to  indicate  wrong 
pitch. 

13.  Section  401.20  will  be  removed  and 
reserved. 

§401.20    [Reserved]. 

14.  Paragraphs  [a]  and  (b) 
introductory  text  of  §  401.22  is  revised  to 
read  as  follows: 

§  401.22    Predearance  of  vessels. 

(a)  No  vessel,  other  than  a  pleasure 
raft  of  317.5  tonnes  or  less  in  weight 


shall  transit  until  an  application  for 
predearance  has  been  made,  pursuant 
to  §  401.24,  to  the  Corporation  or  the 
Authority  by  the  vessel's  representative 
and  the  application  has  been  approved 
by  the  Corporation  or  the  Authority 
pursuant  to  §  401.25. 

(b)  No  vessel  shall  transit  while  its 
predearance  is  suspended  or  has 
terminated  by  reason  of 
♦         .         .         •         • 

15.  In  §  401.26,  paragraphs  tb)(l). 
(b)(2)  and  [c)[2J  are  revised  to  read  us 
follows: 

§401.26     Security  for  tolls. 


the  part  of  the  Seaway  in  which  a  vessel 
is  passing. 


(b)* 


(1)  On  the  Seaway  between  Montreal 
and  Lake  Ontario,  at  Si. 75  per  ton  for 
transit  each  way  or  at  $3.50  per  ton  for  a 
round  trip: 

(2)  On  the  W'elland  Canal,  at  Si  40  per 
ton  for  transit  each  way  or  at  S2.75  per 
ton  for  a  round  trip; 

.         .         .         «         * 

'l\  Have  the  same  representative,  the 
security  for  the  tolls  may  be  provided  in 
an  amount  estimated  by  the 
representative  to  be  equal  to  $2.55  per 
ton  for  the  aggregate  maximum  tonnage 
of  the  vessels  within  the  Seaway  at  any 
one  time  and  shall  be  m.aintained  in  an 
amount  sufficient  to  cover  each  transit 
for  which  tolls  have  been  incurred  and 

are  unpaid. 

***** 

16.  Section  401,28  is  amended  by 
revising  paragraph  (aj  to  read  as 
follows: 

§401.28     Speed  limits. 

(a)  The  n-.aximum  speed  over  the 
bottom  for  a  \  essel  of  more  than  12  m  in 
overall  length  shall  be  regulated  so  as 
not  to  adversely  affect  other  vessels  or 
shore  property,  and  in  no  event  shall 
such  a  vessel  proceeding  in  an  area 
between  the  place  set  out  in  Column  I  of 
an  item  of  Schedule  II  and  the  place  set 
out  in  Column  II  of  that  item  exceed  the 
speed  set  out  in  Column  III  or  Column 
IV  of  that  item,  whichever  is  designated 
b\  the  Corporation  and  the  Authority 
from  time  to  time  as  being  appropriate 
to  existing  water  levels. 
***** 

17.  In  §  401  29,  footnote  '  of  paragraph 
(a),  and  paragraph  (b]  are  revised  to 
read  as  follows: 

§401.29     Maximum  draft. 

•  •  *  *  * 

(b)  The  draft  of  a  vessel  shall  not,  in 
any  case,  exceed  79.2  dm  or  the 
maximum  permissible  draft  designated 
by  the  Corporation  or  the  Authority  for 


'The  main  cliannels  between  ttie  Port  of  Montreal 
and  Lake  Erie  ha\e  a  controlling  depth  of  8.23  m. 

18.  in  §  401.31,  paragraph  (c)(2)  is 
revised  to  read  as  follows; 

§401.31     Meeting  and  passing. 


(2)  Within  600  m  of  a  canal  or  lock 
entrance; 

***** 

19.  Section  401.35  is  removed  and 
reserved. 

§401.35    [Reserved]. 

20.  Section  401.37(b)  is  revised  lo  read 
as  follows: 

§401.37    Mooring  at  tie-up  walls. 

***** 

(b)  Crew  m,embers  being  put  ashore 
on  landing  booms  and  handling  mooring 
lines  on  tie-up  walls  shall  wear  life 
jackets. 

21.  Section  401.39(a)  is  revised  to  read 
as  follows; 

§401.39    Preparing  mooring  lines  for 
passing  through. 

•         *         *         *         * 

(a)  Unless  winches  can  pay  out  at  a 
miinimum  speed  of  46  m  per  minute, 
sufficient  lengths  of  mooring  lines  to 
reach  the  mooring  posts  on  the  lock 
walls  shall  be  drawn  off  the  winch 
driimis  and  laid  out  on  the  deck;  and 
***** 

22.  Section  401.40  is  amended  by 
revising  paragraph  (b)  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§401.40    Entering  a  lock. 

***** 

(b)  Every  vessel  proceeding  into  a 
lock  shall  be  positioned  and  moored  as 
directed  by  the  officer  in  charge  of  the 
mooring  operation. 

(c)  Thrusters  shall  not  be  used  when 
passing  a  lock  gate. 

23.  In  §401.42,  paragraphs  (a)(1)  and 
(a)(2)  are  revised  to  read  as  follows; 

§  401.42    Passing  hand  lines. 

(a)  •  •  * 

(1)  A  downbound  vessel  shall  use  its 
own  hand  lines,  secured  to  the  eye  at 
the  end  of  the  mooring  lines,  by  means 
of  a  bowline,  which  hand  lines  shall  be 
passed  to  the  linesmen  at  the  lock  as 
soon  as  the  vessel  passes  the  open 
gates; 

(2)  Hand  lines  shall  be  passed  to 
upbound  vessels  by  the  linesmen  as 
soon  as  the  vessel  passes  the  open 
gates,  and  secured,  by  means  of  a  clove 


401.64    Ca 


U  M  I 
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hitch,  to  the  mooring  lines  60  cm  behind 
the  splice  of  the  eye;  and 

*  i  i  . 

24.  Section  401.45  is  revised  to  read  as 
foilows: 

■$  401.45    Emergency  procedure. 

When  a  vessel  entering  a  lock 
rhamber  has  to  be  checked  in  an 
emergency,  a  signal  consisting  of  five 
lilasts  on  a  horn  shall  be  given, 

(a)  In  Canadian  locks  by  the  master 
,ind. 

(b)  In  Eisenhower  and  Sncli  Locks  by 
the  master  or  the  officer  in  chargn  of  the 
mooring  operation, 

and  all  mooring  lines  shall  bp  put  out  as 
(luickly  as  possible. 

25.  Section  401.47  is  amended  by 
ndding  a  new  paragraph  (c)  as  follows: 

(;  401.47     Leaving  a  lock. 

(c)  Thrusters  shall  not  be  used  when 
passing  a  lock  gate. 

26.  In  the  fable  to  §  401,48,  items  2(a). 
I  i)],  (c).  (d)  are  revised  and  (e)  is 
i'iiended  to  read  as  follows; 

>  401.48     Turning  basins. 


2.  ■  ■  - 

(al  Turning  Basin  No.  1 — Opposite  Si. 

Citharines  Wharf  for  vessi'l.s  up  to  107  m. 

|b)  Turning  Basin  .No.  Z — Bctwi^pn  Lock  7 
ind  Guard  GalR  for  vessels  up  to  180  m. 

(■•;)  Turnmg  Basin  Nn.  3 — Immedialeiy  south 
"f  Port  Robinson  (Mile  13). 

(d)  Turning  Basin  No.  4 — Nortti  of  Loek  No. 
8  for  vessels  up  to  170  ni. 

jr)  For  vessels  up  to  an  m: 


27.  Section  401.51  is  revised  \o  riKid  as 
'lilows: 

;  401.51     Signalling  approach  to  a  bridge. 

Unless  a  vessel's  approach  has  been 
"lognized  by  a  flashing  signal,  the 
e'.ister  shall  sign.il  the  vessel's  presence 
■  >  the  biidgemaster  by  'V'Hl'  radio  when 
'  tomes  abreast  of  any  of  the  bridge 
..  nistle  signs,  which  signs  shall  be 
;'  .(.ed  at  distances  varying  between  (i/O 
!  and  1500  m  upstream  and 
iiiwnstream  from  mov.ible  bridges  at 
■-'  es  other  than  lock  sites. 

28.  In  §  401.64.  paragraphs  (c)  .iiid  (g) 
.i:e  revised  to  read  as  follows: 

;  401.64     Calling  in. 

(c)  A  downbound  vessel  m  Si. 
Lambert  Lock  shall  swit.di  to  channel  10 
(150.5  MHz)  for  a  traffic  report  from 
.Montreal  Vessel  Traffic  Management 
Confer, 

*         *         *         * 

fg)  In  the  event  of  an  expected 
meeting  of  vessels  between  the 
downstream  end  of  the  lower  approach 

i 


wall  and  C.I.P.  2,  the  downbound  vessel 
shall  remain  on  channel  14  (156.7  MHz) 
until  the  meeting  has  been  completed. 

29.  Section  401, 65(a)(1)  is  revised  to 
read  as  follows: 

S  401.65     Communication — ports,  docks 
and  anchorages. 

(a)-   ■   ■ 

(1 )  Toronto  and  Ham.ilton — .87  of  a 
nautic.il  mile  outside  of  harbor  limits:' 
and 

,iO.  In  S  401. 6H.  paragraph.^  (a J  (1),  (2). 
(3),  (4)  and  (c)  are  revised  to  read  as 

follows- 

§401.68     Explosives  permit 
(a)  ' 

(1)  For  all  vessels  carrying  any 
quantity  of  explosives  with  a  mass 
explosive  risk,  up  to  a  maximum  of  2 
tonnes  (IMCO  Class  1,  Division  1.1); 

(2)  For  all  vessels  carrying  more  than 
10  tonnes  and  up  to  a  maximum  of  50 
tonnes  of  explosives  that  do  not  explode 
en  masse  (IMCO  Class  1.  Division  1.2); 

(3)  For  all  vessels  carrying  more  than 
100  tonnes  and  up  to  a  maximum  of  500 
tonnes  of  explosives  having  a  fire 
hazard  without  explosive  effect  (IMCO 
Cl.iss  1.  Division  1.3);  and 

(4)  For  all  vessels  carrving  more  than 
100  tonnes  ,v,^^^  i,p  to  a  maximum  of  500 
tonnes  of  safety  explosives  and  shop 
goods  (IMCO  Class  1.  Divisions  1.4  and 
1.5). 

ii.!  .A  wMttf.n  applii.ation  f(.)r  a  Seaway 
Explosives  Permit  showing  that  the 
cargo  is  packed,  marked,  labelled. 
described,  certified,  stowed  and 
otherwise  conforms  with  all  relevant 
regulations  of  the  country  in  which  it 
was  loaded  and  of  Canada  and  the 
L'nited  States  may  be  made  to  the  Saint 
Lawrence  Seaway  Development 
Corporation.  J>,0.  Box  520,  Massena, 
.New  York  136B2  or  to  the  St.  Lawrence 
Seaway  Authority.  202  Pitt  Street, 
Cornwall,  Ontario.  Kfi)  3P7 

31.  !n  S  401.69,  paragraphs  (c)  (1).  |2). 
(3),  (4)  and  (7)  are  revised,  and  a  new- 
paragraph  (r)(10)  is  added, 

!?401.69    Hazardous  cargo  vessels. 


(1)  In  excess  of  30  tonnes  of  g.ises. 
compressed,  liquified  or  dissolved  nriij.-r 
pressure  (IMCO  Class  2), 

(2)  In  excess  of  50  tonnes  of 
flammable  liquids  having  a  fiashpoirl 
below  eiT  (I.MCO  Class  3). 

(3)  In  excess  of  50  tonnes  of 
fiammable  solids,  spontaneously 
combustible  material  or  s;ibstances 


emittmg  comtiuslible  gases  when  wei 
(IMCO  Class  4). 

(4)  In  excess  (jf  50  tonnes  of  oxuiiznig 
substances  or  organic  peroxides  (FMCO 
Class  5). 

(7)  in  excess  of  50  tonnes  of  corrosive 
substances  (IMCO  Class  8). 

(10)  Any  quantity  of  direct  rerJuced 
iron  (DRI). 

32.  In  §  401.74,  paragraph  (a)  is 
revised  to  read  as  follows; 

§401.74    Transit  declaration. 

(a)  The  Seawa\  Transit  13eclaration 
Form  (Cargo  and  Passenger),  which  may 
be  obtained  from  the  Corporation. 
Massena,  New  York,  or  from  the 
Authority.  Cornwall.  Ontario,  shall  be 
forwarded  to  the  Corporation  or  the 
Authority  by  the  representative  of  every 
vessel,  other  than  a  pleasure  craft  of  not 
more  than  317.5  tonnes,  within  fourteen 
days  after  the  vessel  first  enters  the 
Seaway  on  any  upbound  or  downbound 
voyage. 

•  •  •  •  * 

33.  Section  401.77  which  was  formerly 
reserved  is  added  to  read  as  foilows; 

§401.77     Pleasure  craft  tolls. 

Tolls,  in  accordance  wrn  the  St. 
Lawrence  Seaway  Tariff  of  Tolls,  shall 
be  paid  by  pleasure  craft  in  Canadian  or 
American  funds  for  the  transit  of  each 
Seaway  lock. 

34.  in  §  401.80,  paragraphs  (a)  and  |b) 
are  revised  to  read  as  follows; 

S401  80     Reporting  dangerous  cargo 

(a)  Ihe  master  of  any  explosive  vessel 
or  hazardous  cargo  vessel  shall  report  to 
a  Seaway  station,  the  nature,  quantity 
and  IMCO  classification  of  the 
dangerous  cargo  and  where  it  is  stowed 
on  the  vessel, 

(b)  The  master  ofjany  vessel,  that 
takes  on  explosive  or  hazardous  cargo 
while  in  the  Seaway  shall  report  to  the 
nearest  Seaway  station-at  least  four 
hours  prior  to  commencihg  transit  from 
a  port,  dock  or  wharf,  the  nature, 
quantify  and  IMCO  classificaliun  of  the 
dangerous  cargo  and  where  it  is  stovmd 
on  the  vessel. 

35.  Section  401.82  is  revised  In  read  as 
follows;  , 

!;40l  62     Reportmg  mast  height. 

A  vessel,  any  part  of  which  extends 
more  than  33.5  m  abn\  e  water  level 
shall  not  transit  any  p.i:l  of  the  Seaway 
until  precise  information  concerning  the 
height  of  the  vessel  has  bc-im  furnished 
to  the  Sc'iu  .i\  st:i'uin, 

30.  in  S  401  b4,  paragraph  (g)  is  revised 
to  read  as  follows: 
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§  401.84    Reporting  of  Impairment  or  ottier 

hazard  by  vessels  transiting  wtthin  the 

seaway. 

*         *         «         *         • 

(g)  Any  location  where  visibility  is 
less  than  one  nautical  mile. 

37.  Paragraph  (c){2]  of  §  401  88  is 
rev  ised  to  read  as  follows; 

§401.S8    Power  of  sale  for  toll  arrears. 

***** 

(cr  •  • 

(2)  The  fine  or  penalty  imposed  on 
conviction,  shall  be  deducted  from  the 
proceeds  of  a  sale  pursuant  to 
paragraph  (b)  of  this  section,  and  the 
balance  shall  be  paid  to  the  owner  of 
the  vessel  or  cargo  or  the  mortgagee 
thereof,  as  the  case  may  be. 

38  In  §  401.96,  paragraphs  [a],  (b).  (c) 
and  (d)  are  revised  and  a  new  paragraph 
(e)  is  added  to  read  as  follows: 

Navigation  Closing  Procedures 

§401.96    Definitions. 

In  §  410.97: 

(a)  "Clearance  date"  means  the  ddte 
designated  in  each  year  by  the 
Corporation  and  the  Authority  as  the 
date  by  which  vessels  must  report  at  the 
applicable  calling  in  point  referred  to  in 
§  401.97[c)  for  final  transit  of  the 
Montreal-Lake  Ontario  Section  of  the 
Seaway: 

(b)  "Closing  date"  means  the  date 
designated  in  each  year  by  the 
Corporation  and  the  Authority  as  the 
date  on  which  the  Seaway  is  closed  to 
vessels  at  the  end  of  the  naMgation 
season; 

(c)  "Closing  period"  means  the  peiiod 
that  commences  on  the  date  designated 
in  each  year  by  the  Corporation  and  the 
Authority  as  the  date  on  which  the 
closing  procedures  in  §  401.97  apply  and 
that  ends  on  the  closing  date: 


(d)  "Montreal-Lake  Ontario  Section  of 
the  Seaway"  means  the  portion  of  the 
Seaway  between  the  Port  of  Montreal 
and  mid-Lake  Ontario: 

(e)  "Wintering  vessel"  means  a  vessel 
thai  enters  the  Seaway  upbound  after  a 
date  designated  each  year  by  the 
Corporation  and  the  Authority  and 
transits  above  Port  Colborne. 

39.  Section  401.97  is  revised  to  read  as 
follows: 

t  401  97     Closing  procedures. 

(a)  No  wintering  vessel  shall  return 
downbound  through  the  Montreal-Lake 
Ontario  Section  of  the  Seqway  in  the 
same  navigation  season  in  which  it 
entered  the  Seaway  unless  the  transit  is 
authorized  by  the  Corporation  and  the 
Authority. 

(b)  No  vessel  shall  transit  the 
Montreal-Lake  Ontario  Section  of  the 
Seaway  during  the  closing  period  in  a 
navigation  season  unless 

(1)  It  reports  at  the  applicable  calling 
in  point  referred  to  in  paragraph  (c)  of 
this  section  on  or  before  the  clearance 
date  in  that  navigation  season;  or 

(2)  It  reports  at  the  applicable  calling 
in  point  referred  to  in  paragraph  (c)  of 
this  section  within  a  period  of  96  hours 
after  the  clearance  date  in  that 
navigation  season,  has  furnished  the 
applicable  operational  surcharge  « 
pursuant  to  the  St.  Lawrenj^  Seaway 
Tariff  of  Tolls  and  the  transft  is 
authorized  by  the  Corporation  and  the 
Authority. 

(c)  For  the  purposes  of  paragraph  (b) 
of  this  section,  the  calling  m  point  is. 

(1 )  In  the  case  of  an  upbound  vessel. 
Cape  St.  Michel;  and 

(2)  In  the  case  of  a  downbound  vessel, 
Cape  Vincent, 

(d)  No  vessel  shall  transit  the 
Montreal-Lake  Ontario  Section  of  the 
Seaway  after  the  period  of  96  hours 

Schedule  II.— Table  of  Speeds  ' 


referred  to  in  paragraph  (b)(2)  of  this 
section  unless  the  transit  is  authorized 
by  the  Corporation  and  the  Authority. 

(e)  Every  vessel  that,  during  a  closing 
period,  enters  the  Montreal-Lake 
Ontario  Section  of  the  Seaway,  upbound 
or  downbound.  or  departs  upbound  from 
any  port,  dock,  wharf  or  anchorage  in 
that  Section  shall. 

(1 )  At  the  same  time  of  such  entry  or 
departure,  report  to  the  nearest  Seaway 
station  the  furthermost  destination  of 
the  vessel's  voyage  and  any 
intermediate  destinations  within  that 
Section;  and 

(2)  At  the  time  of  any  change  in  those 
destinations,  report  such  changes  to  the 
nearest  Seaway  station. 

(f)  Where  ice  c;onditions  restrict 
navigation  during  a  closing  period, 

(1)  No  upbound  vessel  that  has  a 
power  to  length  ratio  of  less  than  24:1 
(kW/meter)  and  a  forward  draft  of  less 
than  50  dm,  and 

(2|  No  downbound  vessel  that  has  a 
power  to  length  ratio  of  less  than  15:1 
(kW/meter)  and  a  forward  draft  of  less 
than  25  dm  shall  transit  between  the  St. 
Lambert  Lock  and  the  Iroquois  Lock  of 
the  Montreal-Lake  Ontario  Section  of 
the  Seaway. 

40,  In  Schedule  I.  item  (d|(4)  is  revised 
t(i  read  as  follows: 

Schedule  I  —Vessels  Transiting  U  S 
Waters 


td)  ■      • 

(4)  For  each  vessel  that  is  fitted  with  a 
rontroilable  pitch  propeller,  a  table  of  control 
settings  for  a  representative  range  of  speeds; 

41.  Schedule  II,  "Table  of  Speeds",  is 
revised  to  read  as  follows: 


FfOCTV^ 


1  Uopef  Entrance  Sou*  Shce  Canal     , 

2  Lake  5(.  Lauis  Buoy  A13 » 

3  Upoer  Entrance  Upper  Beauharnois  Locfc...._, 

4  Uke  Si  Francis  Buoy  D3    _ 

5  Lake  St  Franca  Buoy  049      _,^.__, 


6  Eisenhower  t-ock „__..„ 

7  Richards  Pomi  Lt.  55 

B  Momsburg  Buoy  84 

9  Ogden  Island  Buoy  99 

10  Blind  Bay  'i  rme  east  o<  Buoy  162 
n   Deer  Isiand  LI  IM „ 


To- 


Lake  S'   Lou.s  Bjoy  Ai3 

Lower  Ent.-ance  Lower  Beflijharnois  Lock, 

Lake  St  Francis  Buoy  D3 

Lake  St  Franos  Bjoy  D49 „ 

Sneii  Lock 


Richards  Pont  Lt    55 

MorriSOurg  BuOy  84      ,...„..-„...„„...„ 

Ogder^  island  Buoy  99 

Bind  Bay  <  rn.ie  easi  ot  Buoy  162,, 

Deer  is.and  LI    136 

Baniett  Pomi  li  227  


12  BarHenPoint  Lt  227  

13  Junctiofl  o(  Canadian  Middle  Cna-nei  and  Mair-  Cnannei 
Ironsides  Island 

1 4  Port  flo*>nson __ .... _..„ 

15  All  other  canals  „ 


Tibbetts  Point  

Open  vvaters  Oetweeo  vVoite  and  Howe  Islands  through  the  said  Middle 

Channel 
Hamey  5  Bend  through  the  Weltand  Bypass 


Maximum  speed  over  the  bottom, 
knots 


Col-  III 


Col,  IV 


10.5 

16 

9upb;  10  5  dnb., 

16 

8  5  upb.  10  5 

dnb. 

11 

13.... 

lit 

13 

11 

6.5  upb;  10  5 

dnb 

13 

95 


10.5. 
16, 
j  9  upb;  10  5  dnb 

I  16 
8  upb,  10  5  dnb. 


105 
10.5. 
10.5. 
10  5 

10-5, 
8  upb. 


10  5  dnb. 


10.5. 
9.S. 


1     C.IP     2— €r 
(a)  Vessels 


3-  Exiting  Upper 


19  Mid  Lake  On 


29   Long  Point— I 


35,  Mid  Lake  On 


36,  Sodus  Po.nt„ 


43  Exitirtg  Iroquo 


■18   Buoy  D47  ,,dr 


52,  Exiting  Lower 


^3   SI   Nicholas  I 


'  Maximum  speeds  at  wfuch  a  vessel  may  travel  n  oentilied  areas  m  both  normal  and  high  water  conditions  are  set  forth  m  this  schedule  The  Corporation  and  the  Authonty  will.  Irom  time 
to  time,  designate  the  set  ot  speed  limits  which  is  ir  e^eci 
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42.  Schedule  III,  '  Ccdling-In-iable",  rs  .iPKuuied  by  revisino  Itpms  ],  ,3,  j9.  29,  3.'5.  36.  4,}.  4a.  r>2  and  53  to 

Schedule  III.— Cal,.!N'G.in-Tabj_£ 


C.I. p.  and  checkpoint 


Station  to  caU 


Message  content 


Upbound  Vessels 


1     C.IP,    2 — Entenng    Sectof    1    (Ofder   of   passing   through   established): 

(a)  Vessels  transiting  from  the  Lower  SI   Lawence  Ri>er Seaway  Bea-jhamois  Ch   14 


lb)  Vessels  ip  Montreal  »art>oi   dock,  bertti  or  anchorage; 

(i)  Before  yetting  under  way Seaway  Beauhamois  Ch   14 


t  Mame  of  Vessel 

2.  Location. 

3-  Oesiinalton  ' 

4,  Drafts,  ioie  and  aft 

5  Cargo 

6.  Manrfested  dangerous  cargo— nature  and  quantily.  IMCO  dassihcation 
location  wfiere  dangerous  cargo  is  stowed. 

7.  Pilot  reouifement — Lake  Ontario 

8.  Confirm  pilot  reduirement— Upper  BeaiiharTX)*s  Lock  (intand  tfefisal&  (y^yl. 


1   Name  of  Vessel. 

2.  Location. 

3.  Destiria'iao 

4  Drafts,  fofe  and  aft 

5  Cargo 

^  6.  Manifested  dangerous  cargo— naiiie  and  qustWy;  IMCO  OaiaficaiKvi, 

location  where  da.igeious  cargo  is  slowed 

7  Pilot  reqiwemen!  —Lake  Ontario.  * 

8  Confirm  pikDt  reouiremeni— upper  Beauharnois  Loc*  (ir 
(II)  CLP    2—  Entering  Sector   1   (order  of  passing  through  eslab-     Seaway  Beauharnois  Ch.  14                 1   Name  of  Vessel 

''="^<fl  2  Location. 


3   Exiling  Upper  Beauramois  Lock  :. Seaway  Beaunarnois  Ch 


1  Name  of  Vessel 

2  Location. 

3  ETA  C  i  P   7. 

4  Confimi  pilot  requirement— Snell  Lock  (inland  vessels  only) 


19.  Mid  Lake  Ontario— Entering  Sector  5 _ Seway  Ctewcastle  Ch.  11 i   Name  of  Vessel 

2.  Location. 

3.  Manifested  dangenous  cargo— nature  ar-d  quantity.  IMCO  classrficatioa 
kjcation  where  dangerous  cargo  is  stowed. 


DowNBouNO  Vessels 


29   Long  Point-Entenng  Sectof  7 _ „ Seaway  Long  Point  Ch   11 : t.  Name  ol  Vessel. 

2  Location. 
3.  ETA  C. IP.  16 

4  Manifested  dangerous  "argo— natum  anil  quantity;  IMCO  ctasatK^aiion. 
localKyi  wtiere  dangerous  cargo  is  stowed. 

35  Mid  Lake  Ontario— Entering  SecJoi  4       ...„ Seaway  Sodus  Ch.  IX i,  Name  of  Vessel 

2  Location. 

3  Wanrfested  dangerojs  cargo— nature  and  quantity.  IMCO  dasfiificakon. 
location  wfiere  dangerous  cargo  is  stowed 

- Seaway  Sodus  Ch.  13 i   Name  of  Vessel. 

2   Location. 

3.  Destination. 

4,  Drafts,  fore  and  aft 

5  Cargo. 

6  Updated  ETA  Cape  Vincent  or  Lake  Ontano  Port 

7  Confirm  nwer  pilot  r&quirernern — Cape  Vincent 
8.  PikM  requirement -SnatI  Lock  and/or  Upper  Beautiamaa  Lock  (mand 

vessels  only) 


36,  Sodus  Point  . 


43   Exiting  Iroquois  Lock Seaway  iroquow  Ch   11.. 


1    Name  of  Vessel 
2-  Location. 

3  ETA  CIP    10 

4  l-lartjor  or  rnrer  piloi  requirement—  Si   Lambert 

5  Confirm  pilot  requirement— Smell  Lock  (inland 


omyi 


48  Buoy  047  Lake  St  Francis Seaway  Eisenhower  Ch.  12   . 

t 

62,  Exiting  Lower  3ea.,nanois  ^.ock  _ _ _ Seaway  Beaufiainois  Ch,  14, 


bl   Si   Nicho'qs  i<;iand 


Seaway  Beauharnois  Ch    m 


1-  Name  ol  vessel 

2   Location 

3,  Confirm  ptloi  lequtrement— Upper  Beauharnois  Lock  (inland  vessats  only) 

1  Klame  ol  Vessel 

2  Location 

3,  Confirm  hart>or  or  rivo'  pi'oi  roquirmeent. — .St.  Lamtjort 
4   Montreal  HartxK  Benn  number  (it  appJicabte). 

1  Name  of  Vessel 

2  Location, 


(t,H  Stdt,  9J-9(i.  33  U.S.C.  981-990.  as  .imendud  .ind  Sees.  4.  ,5,  8.  7,  8.  13  itnd  13  of  Snc.  2  of  Piib.  L.  95-^74,  92  Sfaf.  1471) 
l.ssued  at  Washington.  D  C,  un  .November  4,  1982. 
Saint  L.iwrence  Soau.iy  Di?\  I'lopincnt  Corpoi.ilinn, 
D.  W.  Oberlin, 
Adminislrator.  .    '■ 

|FR  Iloi-.  82-31111  Filed  n~li)-(12  H  4,5  , mil  . 

BILLING  CODE  4910-61-M  ■  ! 


51126 


Federal  Register  /  Vol.  47.  No.  219  /  Friday.  November  12.  1982  /  Rules  and  Regulations 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Part  50 

National  Capital  Parks  Regulations; 
Vietnam  Veterans  Memorial; 
Demonstrations 

agency:  National  Park  Service.  Intennr 
action:  Interim  rule  with  request  for 
comments. 

summary:  The  National  Park  Service  is 
issuing  an  interim  rule  to  amend  its 
National  Capital  Parks  Regulations  in 
§  50.19  on  demonstrations  and  special 
events  in  National  Capital  Parks  to  list 
the  "Vietnam  Veterans  Memorial"  as  a 
site  where  demonstration  activities  will 
not  be  permitted.  Official  annual 
Memorial  Day  and  Veterans  Day 
Commerative  ceremonies  howe\er  w:li 
be  authorized. 

DATES:  This  interim  rule  is  effective 
November  12, 1982,  and  will  remain  in 
effect  until  revoked,  replaced,  or 
modified  by  a  final  rulemaking 
publication.  Written  comments, 
suggestions,  or  objections  regarding  this 
interim  rule  will  be  accepted  until 
December  13, 1982. 

ADDRESSES:  Written  comments  should 
be  sent  to  Manus  J.  Fish,  jr ,  Regional 
Director,  National  Capital  Region, 
National  Park  Service.  1100  Ohio  Drive. 
S.W.,  Washington.  D.C.  20242, 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Alley,  Associate  Regional 
Director.  Public  Affairs,  National 
Capital  Region,  National  Park  Service, 
1100  Ohio  Drive,  S.W.,  Washington,  DC 
20242,  telephone  (202)  426-6700;  Richard 
G.  Robbins,  Assistant  Solicitor,  National 
Capital  Parks,  Office  of  the  Solicitor, 
Department  of  the  Interior,  Washington 
D.C.  20240,  telephone  (202)  343-4338 
SUPPLEMENTARY  INFORMATION:  The 
following  persons  participated  in  the 
writing  of  this  rule:  Richard  G,  Robbins 
and  Patricia  S.  Bangert,  Office  of  the 
Solicitor,  Department  of  the  Interior, 

Background 

The  Act  of  July  1,  1980  (94  Stat  8-2) 
authorized  the  Vietnam  Veterans 
Memorial  Fund.  Inc.,  to  establish  a 
memorial  in  honor  and  recognition  of 
the  men  and  women  of  the  Armed 
Forces  of  the  United  States  who  served 


in  the  Vietnam  War.  The  legislation 
specified  that  the  memorial  was  to  be 
located  on  National  Park  Service  lands 
in  Constitution  Gardens,  in  West 
Potomac  Park  m  the  District  of 
Columbia. 

The  Vietnam  Veterans  Memorial  was 
conceived  by  its  sponsors  as  a  vehicle 
for  all  Americans,  whether  or  not  they 
supported  the  national  policy  in 
Vietnam,  to  express  their 
HI  knowledgen'ent  of  the  sacrifices  of 
those  men  and  women  who  served 
there.  It  was  further  intended  to  be  a 
means  whereby  the  healing  and 
reconciliation  of  a  country  divided  by 
the  Vietnam  War  could  be  promoted. 
Finally,  the  memorial  was  intended  to 
further  the  psychological  readjustment 
of  the  veterans  of  the  war,  who  have 
received  little  recognition  for  their 
honorable  service. 

The  memorial  itself  was  designed  to 
harmonize  with  and  enhance  the 
existing  landscape  on  which  it  stands- 
For  that  reason,  the  memorial  is 
comprised  of  the  memorial  wall,  a 
sculpture,  and  a  flag  and  pole,  integrated 
into  a  two-acre  garden  design.  The 
memorial  was  designed  to  be  an 
inviting,  hospitable  but.  nevertheless, 
peaceful  and  reflective  location  in  which 
to  contemplate  the  courage  and  sacrifice 
of  the  Americans  who  served  in 
Vietnam, 

Because  the  National  Capital  Region 
of  the  National  Park  Service  has 
responsibility  for  regulating  the  use  of 
this  area,  the  Region  now  makes 
effective  this  interim  rule  regarding 
demonstration  activity  and  special 
events  in  the  area  of  the  memorial. 

Proposed  Regulation  Changes 

The  interim  rule  amends  36  CFR 
50,19(al  by  adding  a  new  paragraph 
(al(10!  which  defines  the  term  "Vietnam 
Veterans  Memorial,"  The  new  definition 
includes  the  memorial  wall,  the 
sculpture,  the  fiagpole  and  adjacent 
acreage  into  which  the  structures  are 
integrated.  As  indicated  above,  the 
memorial  was  intended  and  designed  to 
encompass  not  just  the  structures,  but  to 
include  the  structures  in  a  carefully 
landscaped  setting. 

The  interim  rule  also  amends  36  CFR 
50,19(c){2]  by  adding  a  new  (c)(2)(v]. 
This  section  sets  out  park  areas,  other 
than  the  White  House  area,  where  no 
permits  for  demonstrations  or  special 
events  will  be  issued.  It  includes  the 


Jefferson  and  Lincoln  Memorials,  the 
Kennedy  Center  and  the  Washington 
Monument.  The  interim  rule  will  add  the 
Vietnam  Veterans  Memorial  to  this  list. 
As  a  further  aid  in  understanding  the 
interim  rule,  a  diagram  of  the  location 
where  demonstrations  and  special 
events  are  not  permitted  appears  at  the 
conclusion  of  this  section. 

The  Department  believes  that  there  is 
a  substantial  government  interest  in 
protecting^ legitimate  park  value 
concerns.  After  careful  consideration, 
the  Department  has  determined  that 
included  in  these  interests  is  the 
maintenance  of  an  atmosphere  of  calm, 
tranquility,  and  reverence  in  the  vicinity 
of  the  m^or  memorials,  which  now 
includes  the  Vietnam  Veterans 
Memorial.  Maintenance  of  such  an 
atmosphere  will  substantially  enhance 
the  visitor's  park  experience  and  does 
not  place  an  unreasonable  limitation  on 
First  Amendment  acfivity,  especially  in 
light  of  the  abundance  of  available 
nearby  and  adjacent  park  areas  in 
which  demonstrations  and  special 
events  may  occur. 

The  Department  believes  that  these 
considerations  are  especially  relevant  to 
the  Vietnam  Veterans  Memorial. 
Designed  and  conceived  as  a  vehicle  for 
reconciliation  after  a  decade  of  division 
resulting  from  the  Vietnam  war,  the 
Vietnam  Veterans  Memorial  is 
especially  unsuitable  as  a  location  for 
activity.  In  addition,  the  memorial  was 
intended  to  be  a  location  where  the 
visitor  could  quietly  contemplate  and 
acknowledge  the  thousands  of 
Americans  who  served  in  Vietnam  in  an 
atmosphere  of  tranquility  and  reverence. 
Demonstration  and  special  event 
activity  on  the  memorial  grounds  would 
preclude  thousands  of  visitors  from 
utilizing  the  memorial  in  this  intended 
fashion. 

The  interim  rule  would,  however, 
allow  official  annua!  Memorial  Day  and 
Veterans  Day  commemorative 
ceremonies  to  be  held  at  the  Vietnam 
Veterans  Memorial.  The  Department 
believes  that  these  ceremonies  are 
consistent  with  and  promote  the 
intended  purposes  of  the  memorial,  as 
outlined  above.  Further,  the  interim  rule 
is  not  intended  to  prohibit  ceremonies 
dedicating  the  memorial  or  its 
component  parts. 
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Public  Participation 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemalcing  process. 
Accordingly,  interested  persons  may 
submit  written  comments,  suggestions, 
or  objections  regarding  the  interim  rule 
to  the  address  noted  at  the  beginning  of 
the  rulemaking. 

Impact  Analysis 

The  National  Park  Service  has 
determined  that  this  document  is  not  a 
major  rule  requiring  preparation  of  a 
Regulatory  Impact  Analysis  under 
h^ecutive  Order  12291.  the  N'ational 
Hark  Service  has  also  determined  that 
the  interim  rule  will  not  have  a 
significant  economic  impact  on  a 
substantldl  amount  of  small  entities  and. 
therefore,  does  not  require  a  sm.ill  entity 
flexibility  analysis  under  Pub.  L.  96-3.54. 
The  interim  rule  merely  defines  the  term 
"Vietnam  Veterans  Memorial"  and 
prohibits  demonstrations  and  speci.jl 
events  on  the  memorial  grounds,  except 
for  official  annual  Memorial  Day  and 
Veterans  Da\'  commemorative 


ceremonies.  It  will  have  no  substantial 
impact  on  any  aspect  of  the  economy. 

The  National  Park  Service  has  further 
determined  that  this  interim  rule  is  not  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

List  of  Subjects  in  36  CFR  Part  50 

District  of  Columbia,  National  Parks. 
National  Capital  Parks. 

Dated:  October  21.  1982. 

S.  Craig  Potter. 

Acting  Assistant  Secrt'tan-  for  F:gh  and 
Wildlife  and  Parks. 

PART  50— NATIONAL  CAPITAL  PARKS 
REGULATIONS 

In  consideration  of  the  foregoing. 
§  50.19(a)  and  (c)(2)  of  Title  36  of  the 
Code  of  Federal  Regulations  are 
accordingly  amended. 

1.  The  authority  citation  for  I'.jrt  50  is 
rt'xised  to  read  as  follows: 

Authority:  Sec,  6  of  tht  Act  of  )uiy  1,  1898 
!  :}(rSTat.  5n ):  sees.  1-3  of  ttie  Act  of  August 
2h.  1916  (39  Stat,  535,  as  amended):  Sec.  16  of 
the  Act  of  \f,irch  3.  1925  (43  Stat.  1126,  as 


amended):  Act  of  March  17.  1948  (62  Stat  81 1; 
Act  of  August  8.  1953  (67  Stat.  495):  Act  of 
July  1,  1980  (94  Stat.  872):  16  US  C.  1-3,  DC, 
Code  8-137  (1981  ).D,C.  Code  4()-"21  !19fil| 

2,  A  new  paragraph  (a)(10)  i?  .iiidcd  to 
§  50.19  before  the  "Note,'  to  .rcuJ  ,js 

follows: 

(a)'  •  • 

(10)  The  term  '  Viffnam  W'tvrnr.s 
Memorial"  means  the  structures  .md 
adjacent  areas  extending  to  and 
bounded  by  the  inner  edge  of  the 
surrounding  paved  curvilinear  paths  and 
the  center  line  of  21st  Street.  N.W.. 
extended,  known  as  the  Vutcim 
Veterans  Memorial. 

3.  A  new  paragraph  (v)  is  added  to 

§  50.19(c)|2)  before  the  ".Nctf."  tc:  read 

as  follows: 

*         *         *         *         ft 

(cj*    *    * 
(2)*   *   * 

(v)  The  Vietnam  Veterans  Memorial, 
except  for  official  annual  Memorial  Day 
and  Veterans  Day  commemorative 
ceremonies. 

***** 

4  A  new  diagram  is  added  to  the  end 

of  §  50  19  to  read: 


BiLLIMG  CODE    4310-70-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-1-FRL  2229-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Connecticut 
Revision — Sulfur-in-Fuel  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

summary:  EPA  is  approving  a  revision 
to  the  State  Implementation  Plan  (SIP) 
for  the  State  of  Connecticut  which  was 
received  on  June  2  and  July  16, 1982.  The 
revision  will  allow  the  Sikorsky  Aircraft 
Division  (Stratford,  Connecticut)  of 
United  Technologies  Corporation  to  use 
fuel  oil  containing  1.0  percent  sulfur  by 
weight  under  specific  operating 
conditions  during  nine  months  of  ihe 
year.  The  intended  effect  !s  to 
promulgate  this  change  as  required 
under  Section  110  of  the  Clean  Air  Act. 
EFFECTIVE  DATE:  November  12,  1982. 
ADDRESSEES:  Copies  of  the  Connecticut 
document  which  is  incorporated  by 
reference  are  available  for  public 
inspection  during  normal  business  hours 
at  the  Environmental  Protection  Agency. 
Room  2312,  JFK  Federal  Building. 
Boston,  Massachusetts  02203;  Public 
Information  Reference  Unit. 
Environmental  Protection  Agency.  401  M 
Street,  S.W.,  Washington,  D.C.:  the 
Office  of  the  Federal  Register,  1 100  L 
Street,  N.W.,  Room  8401,  Washmgton, 
D.C,  and  the  Connecticut  Department  of 
Environmental  Protection,  ;*\ir 
Compliance  Unit,  State  Office  Building, 
Hartford,  Connecticut  06115, 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Simon.  Air  Manap^'nipnt  Division, 
Room  2312.  JFK  FederafBuilding, 
Boston,  Massachusetts  02203,  (617)  223- 
2533. 

SUPPLEMENTARY  INFORMATION:  Oj". 
September  11,  1981  EPA  proposed 
approval  (46  FR  45378)  of  revisions  to 
the  Connecticut  State  Implementation 
Plan  (SIP)  proposed  by  the  Connecticut 
Department  of  Environ.mental  Protection 
(DEP).  A  final  1%  sulfur-in-oil  revision 
approval  was  published  in  the  Federal 
Register  for  most  sources  on  November 
18,  1981  (46  FR  56612),  and  no  action 
was  taken  on  several  others.  Our  action 
today  supplements  our  November  action 
by  approving  the  new  1%  sulfur-in-oil 
limit  for  one  source,  Sikorsky  Aircraft  in 
Stratford,  not  previously  approved.  EPA 
received  this  SIP  revision  for  this  source 
from  the  Commissioner  of  the 


Connecticut  DEP  on  June  2  and  July  16. 
1982. 

A  thorough  discussion  of  the  1%  sulfur 
oil-in-SIP  revision,  its  technical  support. 
EP.'\'s  rulemaking  procedures,  and 
EPA's  reasons  for  approval  were 
presented  in  the  Notice  of  Proposed 
Rulemaking  and  will  not  be  fully 
repeated  here.  Briefly,  the  original 
screening  analyses  did  not  demonstrate 
compliance  with  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
sulfur  dioxide  for  17  sources.  Therefore. 
EPA  proposed  to  approve  the  revision 
allowing  those  sources  to  use  1.0  % 
sulfur  oil  provided  that  the  revision 
submittal  was  expanded  to  include 
further  modeling  demonstrations  or 
enforcable  source  operating  restrictions 
that  would  ensure  NAAQS  compli.^nce. 

Further  state  review  of  the  Sikorsky 
facility,  using  VALLEY  modeling  with 
operating  conditions  imposed,  has 
demonstrated  compliance  with  the 
N.-^AQS  when  burning  1  %  sulfur  oil. 
The  source  will  use  this  r\  sulfur-in-oil 
variance  from  March  through  .November, 
but  comply  with  its  existing  SIP  Limit  of 
0.5%  sulfur  oil  the  rest  of  the  year  so  thnt 
it  may  use  the  full  existing  steam 
rapacity  in  the  winter  months  when  it 
may  be  needed.  Operating  restrictions 
for  the  source  have  been  specified  in  a 
state  order  approving  the  new  fuel 
limitation  and  are  incorporated  into  the 
SIP  as  part  of  this  rulemaking. 

After  evaluation  of  the  state's 
submittal,  the  Administrator  has 
determined  that  this  Connecticut 
revision  meets  the  requirements  of  the 
Clean  Air  Act  and  40  CFR  Part  51. 
Accordingly,  it  is  approved  as  a  revision 
to  the  Connecticut  SIP. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

The  Agency  finds  that  good  cause 
exists  for  making  this  action  effective 
immediately  since  this  implementation 
pl.'in  revision  is  already  in  effect  under 
state  law  and  EPA  approval  imposes  no 
additional  regulatory  burden. 

L'nder  Section  30r{b)(l)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
St.ites  Court  of  Appeals  for  the 
appropriate  circuit  by  (60  days  from 
today).  This  Action  may  not  be 
challenged  later  in  proceedings  lo 
enforce  its  requirements.  [See  Section 
307(b)(2).) 

List  of  Subjects  b  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide,  Lead, 
Particulate  matter.  Hydrocarbons, 
Carbon  Monoxide. 


(Sec.  110(a)  and  Sec.  301(a)  of  the  Clean  Air 
Act,  as  amended,  42  U.S.C.  7410  and  7(j01) 

Dated:  November  3.  1982. 
Anne  M.  Gorsuch, 

Administrator- 

Note. — Incorporation  by  reference  of  the 

State  Implementation  Plan  for  the  Stale  of 
Connecticut  was  approved  bj  the  Director  of 

thi' F'f'dpr,)!  Register  mi  JuU  ],  19H2. 

PART  52— 1  AMENDED) 

Part  52  of  Chapter  I.  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows; 

Subpart  H— Connecticut 

1.  Section  52.370.  paragraph  (c)  is 
amended  by  adding  subparagraph  (24) 
as  follows: 

§  52.370     Identification  of  plan. 

(c)  The  plan  revisions  listed  below 
were  submitted  on  the  dates  specified. 

(24)  Revision  for  Sikorsky  Aircraft 
Division  of  United  Technologies 
received  from  the  Commissioner  of  the 
Connecticut  Department  of 
Environmental  Protection  on  June  2  and 
July  16, 1982.  This  provision  supersedes 
a  portion  of  the  revisions  identified 
under  (c)(18). 

2.  Section  52  380.  paragraph  (d)  is 
amended  by  removing -and  reserving    ' 
subparagraph  (9)(iii).  as  follows: 


^ 


§  52.380     Rules  and  regulations. 

«  •  •  •  . 

(d)  *   ♦   * 

(9)  *   *   * 

«         *         *         *         * 

(iii)  [Reserved] 

***** 

|FR  Doc.  82-30778  Filed  11-10-82;  8.45  am] 
BILLING  CODE  6S60-5(MI 


40  CFR  Part  52 
I A-5-FRL  2223-81 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  Protection 
Agency. 

ACTION;  Final  rulemaking. 

summary:  On  May  10  1982.  the  Indiana 
Air  Pollution  Cimtrol  Board  submitted 
revisions  to  the  total  suspended 
particulate  (TSP).  volatile  organic 
compound  (VOC).  nitrogen  dioxuie 
(■NOs)  and  sulfur  dioxide  (SOj)  portions 
of  its  State  Implementation  Plan  (SIP), 
The  revisions  are  in  the  form  of  source 
specific  emission  limits  contained  in 
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operating  permits  for  the  Bunge 
Corporation,  Globe  Industries,  Skyline 
Corporation,  and  Dubois  County  Farm 
Bureau  Co-op  Association,  Inc.  EPA  is 
approving  these  source  specific  emission 
limits  as  complying  with  the 
requirements  of  the  Clean  Air  Act. 
Further  information  on  these  revisions  is 
provided  below. 

DATE:  This  action  will  be  effective 
January  11, 1983.  unless  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments. 

ADDRESSES:  Copies  of  these  revisions  to 
the  Indiana  SIP  are  available  for 
inspection  at:  The  Office  of  the  Federal 
Register,  1100  L  Street  NW.,  Room  8401. 
Washington,  D.C.  20408. 

Copies  of  the  SIP  revisions  and  other 
materials  relating  to  this  rulemaking  are 
available  for  inspection  at  the  following 
addresses: 
Environmental  Protection  Agency. 

Public  Information  Reference  Unit.  401 

M  Street  SW.,  Washington,  D.C. 

20460. 
Environmental  Protection  .Agency.  .Air 

Programs  Branch,  Region  V,  230  South 

Dearborn  Street.  Chicago,  Illinois 

60604 
Indiana  Air  Pollution  Control  Division, 

Indiana  State  Board  of  Health.  1330 

West  Michigan  Street.  Indianapolis. 

Indiana  46206. 

Comments  on  this  action  should  be 
addressed  to:  Gar>-  Gulezian,  Chief, 
Regulatory  Analysis  Section,  Air 
Programs  Branch,  Region  V. 
Environmental  Protection  Agency, 
Region  V,  230  South  Dearborn  Street. 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Lesser,  (312)  886-6037. 
SUPPLEMENTARY  INFORMATION:  On  May 
10.  1982.  Indiana  submitted  revisions  to 
its  SIP  in  the  form  of  operating  permits 
for  the  following  four  facilities: 

1.  Bunge  Corporation.  Clymers 

2.  Globe  Industries.  Lowell 

'3.  Skyline  Corporation.  Elkhart 
4.  Dubois  County  Farm  Bureau  Co-op 

Association,  Huntingburg 

The  operating  permits  require  that  the 
sources  meet  both  Indiana's  general 
regulations,  i.e.,  325  lAC  Articles  1 
through  12,  and  certain  source  specific 
emission  limitations.  EPA  is  rulemaking 
today  only  on  these  source  specific 
emission  limitations.  EPA  e.ther  has  or 
will  in  the  future  rulemake  on  each 
general  regulation  referenced  in  the 
permits. 

Bunge  Corporation 

On  March  12,  1982,  the  State  of 
Indiana  issued  to  the  Bunge  Corporation 


Permit  No.  09-02-86-0133.  Bunge 
Corporation  is  located  in  Cass  County, 
which  is  an  attainment  area  for  TSP, 
SOj,  and  NOi.  This  permit  applies  to 
Bu.naf  Corporation's  boilers  among 
other  emission  points  at  Bunge. 

The  boiler  emissions  for  the  Bunge 
Corporation  are  limited  to  the  levels  in 
Indiana's  general  regulations  and  the 
following: 

a  Limit  of  6.62  X  10*gal/yr  of  a  50/50 
mix  of  a5-500/»2  fuel  oil  having  an 
average  sulfur  content  of  0.48%. 

b.  When  burning  fuel  oil,  particulate 
emissions  shall  be  limited  to:  0.02  lbs/ 
MMBTU,  1.34  Ihs/hr  and  5.85  tons/yr. 

c.  When  burning  fuel  oil,  sulfur 
dioxide  emissions  shall  be  limited  to: 
0  95  Ibs/MMBTU,  57.1  Ibs/hr  and  250 
tons/yr. 

d.  When  burning  natural  gas,  nitrogen 
oxides  emissions  shall  be  limited  to:  034 
Ibs/MMBTU,  20.53  Ibs/hr  and  89.66  tons 
per  year. 

e.  The  90  MMBTU/HR  standby  boiler 
will  be  limited  to  240  hrs  of  operation 
burning  natural  gas  and/or  a  50/50  mix 
of  -5-500/«2  fuel  oil  having  an  average 
sulfur  content  of  0.48%. 

EPA  is  approving  the  source  specific 
emission  limits  in  |a)  through  (e)  above 
as  additions  to  the  SIP  for  Bunge 
Corporation.  These  limitations  are 
essentially  status  quo. 

Globe  Industries,  Inc. 

On  February  15, 1982,  the  State  of 
Indiana  issued  to  Globe  Industries.  Inc. 
Permit  .N'o.  45-12-85-0373.  Globe 
Industries  is  located  in  Lake  County, 
which  is  a  nonattainment  area  for 
ozone.  The  operating  permit  was 
granted  for  the  company's  automotive 
sound  deadening  production  facilities  in 
Lowell.  Indiana.  In  addition  to  requiring 
the  source  to  meet  the  emission  limits  in 
Indiana's  general  regulations,  the  permit 
limits  the  facility  to  VOC  emissions  of 
1,39  Ibs/hr  and  2,67  tons/yr.  EPA  is 
approving  the  VOC  source  specific  - 
emissions. 

Skyline  CorpdHUion 

On  February- 15.  1982,  the  State  of 
Indiana  issued  to  the  Skyline 
Corporation  Permit  No.  20-11-85-0604. 
Sk>  line  Corporation  is  located  in  Elkhart 
County,  which  is  classified  as 
nonattainment  for  ozone.  The  permit 
requires  the  source  to  meet  the 
requirement  of  Indiana's  general 
regulations  and  a  48  tons/year  annual 
VOC  emission  limitation.  EPA  is 
approving  the  48  tons/year  VOC  cap 
emission  limit  for  Skyline  Corporation. 
This  emission  limit  is  essentially  status 
quo. 


Dubois  County  Farm  Bureau  Co-op 
Assn..  Inc. 

On  March  10, 1982,  the  State  of 
Indiana  issued  to  the  Dubois  County 
Farm  Bureau  Co-op,  Inc.  (DCFBIC) 
Permit  No.  10-11-85-0225.  The  DCFBCI 
grain  elevator  is  located  in  the  TSP 
nonattainment  portion  of  Dubois  County 
and  handles  approximately  2.150,000 
bushels  of  grain  per  year.  The  permit 
requires  the  source  to  meet  the 
requirements  of  the  general  regulations 
and  to  meet  an  overajl  particulate 
emission  limit  of  31  tons  per  year.  EPA 
believes  the  essentially  status  quo  31 
tons/year  particulate  emission  limit  cap 
meets  the  requirements  of  the  Clean  Air 
Act  and.  therefore,  is  approving  it. 

Other  Applicable  Regulations 

As  can  be  seen, several  of  these 
facilites  are  located  in  areas  designated 
for  the  pollutant  in  question  as 
nonattainment  (40  CFR  81.315).  Part  D  of 
the  Clean  Air  Act  requires  the  State  to 
submit  plans  for  these  areas  to  attain 
the  primary  National  Ambient  Air 
Quality  Standards  (NAAQS)  by  1982. 
(Under  certain  conditions  the  attainment 
date  for  ozone  and  carbon  monoxide 
nonattainment  areas  can  be  extended 
until  no  later  than  1987.)  One  of  the 
requirements  of  Part  D  is  that 
reasonably  available  control  technology 
(RACT)  must  be  required  in  all  areas  not 
attaining  the  NAAQS. 

For  TSP  the  State  did  submit  such 
plans  for  certain  counties,  including 
Dubois  where  DCFBCI  is  located.  EPA 
conditionally  approved  these  plans  as 
meeting  the  Part  D  requirements, 
including  RACT,  on  July  16,  1982  (47  FR 
30972).  These  plans  only  require  specific 
TSP  emission  limitations  for  grain 
elevators  of  greater  than  one  billion 
bushel  capacity,  however,  they  do 
require  good  housekeeping  and  good 
maintenance  procedures  for  all 
elevators.  The  TSP  emission  limit  which 
EPA  is  approving  today  for  DCFBCI  is  in 
addition  to  those  Part  D  RACT 
requirements  EPA  approved  on  July  16, 
1982,  and  therefore,  should  contribute  to 
the  attainment  and  maintenance  of  the 
TSP  NAAQS  in  the  Dubois  County. 

The  current  status  of  the  Indiana  Part 
D  ozone  plan  is  considerably  more 
complex.  The  State  has  not  submitted  a 
complete  Part  D  VOC  SIP  for  Elkhart 
County  (Skyline  Corporation).  The  State 
has  submitted,  but  EPA  has  not  yet 
approved,  a  Part  D  SIP  for  Lake  County 
(Globe  Industries). 

EPA  policy  does  not  require  RACT 
regulations  '  for  less  than  100  tons/yr 


'  RACT  I  regulation  are  applicable  to  VOC 
sources  for  whicti  conlrol  technique  guidelines 
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sources  for  which  applicable  CTG's 
have  not  been  published.  (46  FR  7182, 
January  22, 1981)  Globe  Industries  is 
such  a  source  and,  therefore,  is  not 
required  to  have  VOC  emission 
li.Tiitations  to  meet  the  requirements  of 
Part  D.  Globe  Industries  remains 
subject,  however,  to  EPA's  approved  SIP 
VOC  regulation  APC  15,  as  promulgated 
by  the  State  in  1972  and  approved  by 
EPA  on  May  14,  1973  (38  FR  12698). 

EPA's  approval  of  the  VOC  emission 
limitation  on  Skyline  Corporation  will 
place  an  emission  cap  on  a  source 
where  none  now  exists.  EPA's  approval 
today  of  the  source  specific  emission 
li.iiits  for  both  Globe  Industries  and 
Skyline  Corporation  will  not  affect 
EPA's  ultimate  action  on  the  VOC  plans 
as  a  whole  for  Lake  and  Elkhart 
Counties  nor  does  it  affect  the  growth 
restrictions  in  these  areas  required  by 
Section  110(a)(2)(I)  of  the  Clean  Air  Art. 

In  summary,  EPA  is  approving  source 
specific  emission  limitations  contained 
\n  the  operating  permits  issued  to  the 
Bunge  Corporation,  Globe  Industries, 
Skyline  Corporation,  and  Dubois  County 
Farm  Bureau  Co-op  Assn..  Inc.  as 
revisions  to  the  Indiana  SIP.  EPA 
beheves  that  the  limits  incorporated  into 
the  permits  developed  by  the  State  are 
acceptable  because  the  limits  are  in 
addition  to  those  in  the  SIP  and  should 
assist  the  areas  where  the  sources  are 
located  in  attaining  and  maintaining  the 
appropriate  national  ambient  air  quality 
standards.  In  addition,  the  emission 
limits  that  EPA  is  approving  today  are 
not  inconsistent  with  the  required  RACT 
level  of  control,  where  applicable.  If  the 
State  should  in  the  future  adopt  other 
eT.ission  limits  in  its  operating  permits 
fur  these  sources,  it  must  then  submit 
ihem  to  EPA  as  revisions  to  the  SIP. 

Because  EPA  considers  today's  action 
noncontroversial  and  routine,  we  are 
approving  it  today  without  prior 
proposal.  The  action  will  become 
effective  on  (60  days  from  the  date  of 
this  notice).  However,  if  we  recieve 
notice  by  (30  days  from  the  date  of  this 
notice)  that  someone  wishes  to  submiit 
critical  comments,  then  EPA  will 
publish:  (1)  A  notice  that  withdraws  the 
action,  and  (2)  a  notice  that  begins  a 
new  rulemaking  by  proposing  the  action 
and  establishing  a  comment  period. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
0,-der  12291. 


|(^C  s  wnrn  lUiblishpd  on  Ianuar>'  19"8.  RACT  11 
re^Utions  are  applicable  to  VOC  snurc  es  for  which 
CTG's  were  published  between  January  19"8  and 
lanuary  1979. 


Under  5  U.S.C.  §  605(b),  I  certify  that 
SIP  approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Under  Section  307(b)(1)  of  the  Act, 
petition^  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  from  today.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  Section  307(b)(2).) 

List  of  Subject  in  40  CFR  Part  52 

Air  pollution  control.  Ozone  Sulfur 
oxides.  Nitrogen  dioxides.  Lead, 
Particulate  matter.  Carbon  monoxuie. 
Hydrocarbons,  Intergovernmental 
relations.  ^ 

Note — Incorporation  by  reference  of  the 
State  ImplementHtion  Plan  for  the  Stateof 
Indiana  wds  approved  by  the  Director  of  the 
Federal  Register  on  July  1,  1982. 
(Sees.  110  and  172.  Clean  Air  Act,  as 
amended  (42  L'.S.C.  7410  and  7502)) 

Dated;  Novembei  3,  1982. 
Anne  M.  Gorsuch, 
Adnunistraior. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Title  40  of  the  Code  of  FeJeral 
Regulations,  Chapter  1.  Part  ,')J  is 
amended  as  follows: 

Section  52.770  is  ataentlcri  b\    uliiinp 
paragraph  (c)(37)  to  read: 

§  52.770    Identification  cf  plan. 

(c)  *   •  • 

(37)  On  May  10,  1982,  Indiana 
submitted  source  specific  emission 
limits  contained  in  operating  permits  for 
the  Bunge  Corporation,  Globe  Industries, 
Skyline  Corporation,  and  Dubois  County 
Farm  Bureau  Co-cp  Assn..  Inc.  as 
revisions  to  the  Indiana  SIP. 

ll'R  Dor  K^v.^r  fnprf  I! -10-81  8:45am) 
BILLING  CODE  6S60-S0-M 


40  CFR  Part  52 
(A-8-FRL  2225-8] 

Approval  and  Prontiulgation  of  State 
Implementation  Plans;  North  Dakota 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rulemaking. 

SUMMARV:  This  notice  approves  several 
minor  revisions  to  the  North  Dakota 
State  Implementation  Plan  (SIP)  which 
were  submitted  by  the  Governor  on  May 
6. 1982.  A  provision  is  added  requiring 


all  flares  to  meet  a  20  percent  opacity 
standard,  fees  for  new  sources 
construction  permits  are  increased  from 
S25.00  to  $75.00,  and  fees  are  established 
for  obtaining  an  annual  permit  to 
(iperate  which  vkiil  iiilow  the  State  to 
cover  the  costs  of  issuing  and  enforcing 
the  permits.  The  permit  to  operate  fees 
range  in  cost  from  $100.00  to  $1,500.00. 
depending  on  the  size  of  the  facility. 

DATES:  This  action  will  be  effective  on 
January  11.  1983.  unless  notice  is 
received  by  December  13. 1982,  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 

ADDRESSES:  Copies  of  the  revision  are 

a'.diluble  for  public  inspection  between 
8  a.m.  and  4  p.m..  Monday  through 
Friday  at  the  following  offices: 

Environmental  Protection  Agency, 
Region  VIII,  Air  Programs  Branch, 
1860  Lincoln  Street,  Denver,  Colorado 
80295 

Environmental  Protection  Agency, 
Public  Information  Reference  Unit, 
Waterside  Mall,  401  M  Street  SW., 
Washington,  D.C  20460 

The  Office  of  the  Federal  Register,  110  L 
Street  NW.,  Room  8401,  Washington.  " 
D  C   20408 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  M.  Wells.  Air  Programs  Branch, 
Environmental  ftotection  Agency.  1860 
Lincoln  Street,  Denver,  Colorado  80295, 

(303)  R3-'2-C>3 

SUPPLEMENTARY  INFORMATION:  On  May 
6, 1982.  the  Governor  of  North  Dakota 
submitted  several  minor  revisions  to  the 
SIP:  (1)  The  addition  of  a  new  section, 
33-15-03-04.  which  requires  that  all 
flares  meet  a  20  percent  opacity 
standard.  Section  33-15-07  is  amended 
to  remove  the  word  "smokeless  '  when 
referring  to  flares  (since  they  are 
allowed  20  percent  opacity),  and 
requirement  is  added  that  flares  be 
equipped  with  automatic  ignitors  or 
pilots;  (2)  the  permit  fees  in  Chapter  33- 
15-14  for  construction  of  new  sources 
are  raised  from  $25.00  to  $75.00  to 
account  for  rising  costs,  and  fees  for  an 
annual  permit  to  operate  to  cover  costs 
of  issuing  and  enforcing  the  permit  are 
added. 

EPA  has  determined-riwt  these 
revisions  are  consistent  with  the 
requirements  of  Section  110  of  the  Clean 
Air  Act  and  therefore  is  approving  these 
revisions. 

The  public  is  ad\ised  that  this  action 
\\  ill  be  effective  January  11. 1983. 
However,  if  we  receive  written  notice  by 
30  days  from  date  of  publication  that 
someone  wishes  to  submit  adverse  or 
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critical  comments,  this  action  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  this  final 
action  and  another  will  begin  a  new 
rulemaking  by  anno'jncing  a  proposal  of 
this  action  and  establishing  a  comment 
period. 

Also  submitted  on  May  6, 1982.  were 
revisions  to  New  Source  Performance 
Standards  (NSPS)  and  Emission 
Standards  for  Hazardous  Air  Pollutants 
which  are  not  part  of  the  SIP.  These 
revisions  pertain  only  to  EPA's 
delegation  of  authority  to  the  State  to 
enforce  these  programs  pursuant  to 
Sections  111  and  112  of  the  Cle^n  Air 
Act  and  40  CFR  Parts  60  and  61 

Under  section  307fb)(l)  of  the  Clean 
Air  Act.  petitions  for  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  11, 1983.  This  action 
may  not  be  challenged  later  in 
proceedmgs  to  enforce  its  requirements 
(See  section  307(b)f2)). 

The  Office  of  Management  and  Budget 
has  exem,pted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Ozone,  Sulfur 
oxides,  Nitrogen  dioxide,  Lead, 
Particulate  matter.  Carbon  monoxide, 
and  Hydrocarbons. 

(Sec.  110  of  the  Clean  Air  Act  (42  U.S.C.  7410)) 

Dated:  November  3,  1982. 
.Anne  M.  Gorsuch, 

Administrator.  \ 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
North  Dakota  was  approved  by  the  Director 
of  the  Federal  Register  on  [uly  1,  1982. 

PART  52— [AMENDED]  { 

Title  40.  Part  52  of  the  Code  of  Federal 
Regulations  is  amended  as  follows; 

Subpart  JJ— North  Dakota    i 

In  52.1820,  paragraph  (a)(12)  is  added 
as  follows; 

§52.1820    Indentification  of  plan. 

(a)  *  *  • 

(12)  A  revision  requiring  flares  to  meet 
20%  opacity  and  have  automatic  ignitors 
or  pilots,  increasing  construction  permit 
fees  to  $75.00  and  establishing  annual 
permit  to  operate  fees  was  submitted  on 
May  6, 1982  by  the  Governor, 

|FR  Doc.  82-31108  Filed  11-10-*:  8+5  -inil 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  L^nd  Management 

43CFRCh.  II 

[Great  Falls  084385]  * 

Public  Land  Order;  Montana;  Order 
Providing  for  Opening  of  Public  Lands 

November  2. 1982. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Opening  Order. 

summary:  This  order  restores  certain 

lands  acquired  by  the  United  States 
under  the  reverter  provisions  of  an  Act 
of  Congress  to  the  operation  of  the 
public  land  laws  and  makes  some  of 
those  lands  available  only  for  an 
exchange  under  the  provisions  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  to  resolve  a  longstanding 
tifle/ocrupancy  problem. 

EFFECTIVE  DATE:  December  6, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Mcintosh,  Distiict  .Manager.  Butte 

District  Office,  106  North  Parkmont,  P.O. 

Box  3388.  Butte,  Montana  59702  (406- 

494-5059) 

SUPPLEMENTARY  INFORMATION: 

1.  In  accordance  with  the  provisions 
of  the  Act  of  .March  5,  1931.  (46  Stat. 
2162),  and  Patent  No  1055819  dated  June 
23, 1932,  title  to  the  following  described 
lands  has  reverted  to  the  United  States: 

Prini;ipai  Meridian 

T.  2S.,  R.  aw., 

Sec.  5,  Lot  2. 

The  area  described  contains  40.15 
acres. 

2.  The  lands  described  in  paragraph  1 
are  in  both  Beaverhead  and  Silver  Bow 
Counties  near  .Maiden  Rock  on  the  Big 
Hole  River.  Lot  2  sits  in  the  foothills  of 
the  Pioneer  Mountains  and  is  bisected 
by  the  river  which  also  denotes  the 
county  line.  Vegetation  consists 
primarily  of  sagebrush-grasslands  and 
scattered  timber.  A  portion  of  the  SE^i  of 
Lot  2  is  occupied  by  mineral  material 
sorting,  crushing,  and  loading  equipment 
and  maintenance  buildings  all  owned  by 
the  Stauffer  Chemical  Company.  The 
remainder  of  the  lot  is  utilized  primarily 
by  recreationists  in  association  with  the 
river  and  as  wildlife  habitat. 

3.  At  8  am.  on  December  6,  1982,  the 
lands  shall  be  open  to  the  public  land 
laws  generally  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law  except  for  the  SEV,  of  Lot 
2  which,  for  a  period  of  2  years  is  made 
available  only  for  an  exchange  with  the 
Stauffer  Chemical  Company  under 


Section  206  of  the  Act  of  October  21, 
1976,  43  U.S.C.  1716  (1976). 

4.  Mineral  rights  have  always  been 
owned  by  the  Government. 
Roland  F.  Lee, 

Chief.  Branch  of  Lands  and  Minerals 
Operations. 

[(■■R  Dot   82-31077  Filed  11-10-82,  S;45  urn) 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Ch.  X 

[ExParteNo.  55(Sub-53)] 

Motor  Carrier  Consolidation 
Procedures;  General  Policy  Statement 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Final  policy  statement. 

SUMMARY:  This  final  policy  statement 
discusses  the  criteria  to  be  applied  in 
motor  carrier  consolidation  proceedings 
before  the  Commission.  The  final  policy 
statement  rejects  the  interpretation 
announced  in  the  proposed  policy 
slatment  (issued  October  19, 1981).  The 
proposed  policy  statement  would  have 
applied  the  pre-Staggers  Act  criteria  to 
all  motor  carrier  consolidations.  In  light 
of  recent  Congressional  action,  the  final 
policy  statement  states  that  we  will 
apply:  (1)  The  competition  analysis  of  49 
U.S.C.  11344(d)  and  the  public  interest 
standard  of  49  U.S.C.  11344(c)  in  motor 
carrier  of  property  consolidations,  and 
(2)  the  four  criteria  of  49  U.S.C. 
11344(b)(2)  and  the  public  interest 
standard  of  49  U.S.C.  11344(c)  in  motor 
carrier  of  passenger  consolidations. 

EFFECTIVE  DATE:  November  12,  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

Louis  E.  Gitomer,  (202)  275-7245 

or 
Karen  A.  Osterioh,  (202)  275-7483. 

SUPPLEMENTARY  INFORMATION:  On 

October  19, 1981,  the  Commission  issued 
a  proposed  policy  statement  discussing 
the  criteria  to  be  considered  in  motor 
carrier  consolidation  proceedings. '  See 


'  Under  49  U.S.C.  11343(a).  Commission  approvdl 
15  necessary  for  any  regulated  carrier  to: 

(1 )  Purchase,  lease,  or  enter  into  a  contract  to 
operate  the  properties  of  another  earner 

|2|  consolidate  or  merge  with  another  carrier:  or 

(3]  acquire  control  of  another  carrier  through 
stock  ownership,  management,  or  otherwise. 

See  49  U,S,C,  11343(a)(lH3).  Moreover,  under 
sections  11343(a)(4-5).  Commission  approval  is — 
under  certain  circumstances — required  even  where 
a  noncarrier  seeks  to  acquire  control  of  a  carrier. 

For  ease  of  reference,  we  will  refer  to  all  these 
transactions  as  consolidations. 
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46  FR  51413.  October  20, 1981.  In  light  of 
recent  legislative  action,  we  have 
decided  to  reject  the  interpretation 
contained  in  that  proposed  policy 

statement. 

The  statutory  criteria  applied  in  rail 
and  motor  carrier  consolidation 
proceedings  are  set  out  at  49  U.S.C. 
11344.  Before  the  passage  of  the  Staggers 
Rail  Act  of  1980,  Pub.  L.  No.  96-448 
(Staggers  Act),  the  four  specific  factors 
to  be  considered  in  all  consolidation 
proceedings  were  contained  in  49  U.S.C. 
11344(b). ^Subsection  (c)  imposed  a 
general  public  interest  standard, 
authorized  us  to  condition  approval  of 
transactions,  and  listed  several  other 
criteria  to  be  applied  in  specific  types  of 
transactions. 

Section  228  of  the  Staggers  Act 
amended  section  11344  by  limiting  the 
provisions  of  subsection  (b)  to 
transactions  involving  the  merger  or 
control  of  at  least  two  class  I  railroads 
and  by  codifying  a  fifth  factor  that  had 
been  considered  under  case  law. 
Subsection  (c)  was  left  unchanged.  A 
new  subsection  (d)  was  added 
governing  all  transactions  not  involving 
control  or  merger  of  at  least  two  class  I 
railroads.  Subsection  (d)  mandates 
approval  unless: 

(1)  .^s  a  result  of  the  transaction,  there  is 
likely  to  bo  a  substantial  lessening  of 
competition,  creation  of  a  monopoly,  or 
restraint  of  trade  in  freight  surface 
transportation  in  any  region  of  the  United 
States,  and 

(2)  The  anticompetitive  aspects  of  the 
transition  outweigh  the  public  interest  in 
meeting  significant  transportation  needs. 

Thus,  the  Staggers  Act  amendments 
created  two  different  standards  under 
section  11344,  one  applicable  to  merger 
and  control  transactions  involving  two 
or  more  class  I  rail  carriers  and  another 
applicable  to  all  other  consolidation 
proceedings. 

Our  proposed  policy  statement 
determined  that  the  Staggers  Act 
exclusively  affected  rail  transportation 
matters  and  that  the  conference  report 
explaining  the  amendments  to  49  I'.S  C. 
11344  did  not  address  motor  carrier 
matters.  See  H.R.  Rep,  No  96-1430,  96th 


^These  four  criteria  were: 

(1)  The  effect  of  the  proposed  trans;iction  on  the 
adequacy  of  transportation  lo  the  public; 

(2)  The  effect  on  the  pubhc  interest  of  including. 
or  failing  lo  include,  other  rail  carriers  m  the  area 
involved  in  the  proposed  Iransacliun: 

(3)  The  total  fixed  charges  thai  result  fioni  the 
proposed  transaction;  and 

(4)  The  interest  of  carrier  employees  affected  by 
the  proposed  transaction. 


Cong.,  2d  Sess.  at  120.  Furthermore,  we 
noted  that  it  was  significant  that  the 
Motor  Carrier  Act  of  1980.  Pub.  L.  96-296 
(.Motor  Carrier  Act)  (comprehensive 
legislation  that  modernized  motor 
carrier  regulation  enacted  three  months 
prior  to  the  Staggers  Act)  did  not  alter 
section  11344  criteria,  although  it 
amended  several  other  statutory 
provisions  directly  affecting  motor 
carrier  consolidations.  Based  on  this 
legislative  history,  we  concluded  that 
the  Commission  should  apply  the  pre- 
Staggers  Act  criteria  to  all  motor  carrier 
consolidation  proceedings,  pending 
express  Congressional  clarification. 

Following  notice  of  the  propose  policy 
statement  and  a  public  comment 
period  ^  Congress  enacted  the  Bus 
Regulatory  Reform  Act  of  1982  [Pub.  L. 
No.  97-261)  (Bus  Act).  Section  21  of  the 
Bus  .Act  sperifically  provides  (in  new  49 
ILS.C.  11344(bl(2))  that  the  criteria  to  be 
applied  in  consolidation  proceedings 
involving  motor  carriers  of  passengers 
are  the  four  criteria  found  in  49  U.S.C. 
11344(b)  prior  to  the  Staggers  Act,  and 
the  public  interest  standard  of  49  U.S.C. 
11344(c).  Congress  expressly  excluded 
passenger  consolidation  transactions 
from  the  provisions  of  49  U.S.C. 
11344(d).  Appendix  A  contains  the 
relevant  sections  of  amended  49  U.S.C. 
11344. 

While  the  Bus  Act  clarifies  the  criteria 
lo  be  applied  in  motor  passenger 
consolidations,  it  does  not  directly 
address  the  criteria  to  be  applied  in 
consolidations  involving  motor  canSers 
of  property,  although  other  substantive 
changes  in  the  law  affecting  motor 
carriers  of  property  were  enacted  in  the 
Bus  Act.  See  sections  19  and  21(b).  The 
legislative  history  of  the  Bus  Act, 
however,  provides  some  guidance. 

1  he  Bus  Act  reflects  the  work  of  a 
conference  committee  assigned  to 
resolve  the  differences  between  the 
Senate  and  House  of  Representatives 
versions  of  the  Act.  As  pertinent  here, 
the  House  bill  would  have  subjected  a/1 
motor  consolidations  to  the  pre-Staggers 
Act  criteria.  The  Senate  amendment. 
however:  (1)  Subjected  motor  passenger 
consolidations  to  the  pre-Staggers  Act 
criteria:  (2)  made  no  changes  to  the 
criteria  governing  motor  property 
consolidations;  and  (3)  gave  the 


•'  We  received  rommenis  from  five  interested 
parties  The  Amalgamated  Transit  Union  and  the 
L'niled  Transportation  Union  supported  the 
proposed  policy  statement.  The  American  Bus 
Association,  North  American  Van  Lines.  Inc..  and 
Southern  Railway  Company  urged  (he  Commission 
to  reject  the  policy  statement. 


Commission  new  authority  to  exempt 
certain  motor  property  consolidations 
from  review.  With  a  few  minor 
exceptions,  Congress  adopted  the 
Senate  amendments. 

The  Conference  committte  report 
states  that  the  Bus  Act  was  intended  to 
reinstate  the  pre-Staggers  Act  criteria 
for  motor  passenger  consolidations.  See 
H.R.  Rep.  No.  97-780,  97lh  Cong..  2d        ^ 
Sess.  at  56.  Congress  recognized  that  the 
Staggers  Act  altered  the  criteria 
applicable  to  motor  carrier 
consolidations.  Congress  also  declined 
to  act  on  a  specific  legislative  proposal 
that  would  reinstate  these  criteria  for 
motor  property  consolidations,  while 
enacting  a  provision  reinstating  the 
criteria  for  motor  passenger 
consolidations.  Congress  took  this 
action  with  full  knowledge  of  the  House 
version  of  the  bill  which  would  have 
made  this  change  of  criteria  for  motor 
property  transactions.  Therefore,  we 
conclude  that  Congress  intended  the 
Staggers  Act  criteria  to  govern  motor 
property  consolidations. 

There  is  an  additional  reason  to  adopt 
this  interpretation.  The  Motor  Carrier 
Act,  Staggers  Act,  and  Bus  Act  all 
advanced  the  broad  policy  of  reducing 
regulation  and  encouraging  greater 
reliance  on  market  forces.*  Since  this 
statement  announces  our  intention  to 
apply  a  more  competitive  and  less 
regulatory  approach  to  motor  property 
consolidations,  this  interpretation 
conforms  with  these  broad 
congressional  policies. 

Accordingly,  in  motor  property 
consolidations,  we  shall  apply  the 
competition  analysis  of  section  11344(d) 
and  the  public  interest  standards  of 
section  11344(c).  In  motor  passenger 
consolidations,  we  shall  apply  the  four 
criteria  in  section  11344(b)(2)  and  the 
public  interest  standards  of  section 
11344(c). 

This  decision  will  not  increase  the 
burdens  on  regulated  carriers  or 
interested  members  of  the  public, 
including  small  entities.  For  the 
foregoing  reasons,  it  is  certified  that  this 
decision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


'See  section  3  of  the  Motor  Carrier  Act.  section* 
2|9|  and  3  (2  and  3)  of  the  Staggers  Act.  sections  2 
and  3  of  the  Bus  Act.  49  U.S.C.  10101(a)  [2  and  3). 
and  49  USC  10101a. 


N  O 


1   2 
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This  action  will  not  significantly  affect 
the  quality  of  the  human  environment  or 
conservation  of  energy  resources. 

This  action  is  taken  under  the 
authority  of  5  U.S.C.  553  and  559.  and  49 
U.S.C.  10321, 11343,  11344,  and  11345(aJ. 

Dated:  October  22,  1982. 

By  the  Commission.  Chairmdn  Tdyior.  Vice 
Chairman  Gilliam,  Commissioners  Sterrett, 
Andre.  Simmons,  and  Gradison, 
Agatha  L  Mergenovich, 

Secretary-. 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  172  1 

[Docket  No.  HM-171B;  Amdt.  Nos.  171-67, 
172-75,  176-14,  178-73) 

Use  of  United  Nations  Shipping 
Descriptions;  Correction 

AGENCY:  Materials  Transportation 
Bureau  (MTB),  Research  and  Special 
F*rograms  Administration,  DOT. 
action:  Correction  of  final  rule. 

summary:  This  document  corrects 
amendments  to  the  Optical  Hazardous 
Materials  Table  (Optional  Table)  which 
appears  in  49  CFR  172.102  that  were 
published  in  the  Federal  Register  on 
October  7.  1982,  FR  Doc.  82-27290 
(Docket  HM-171B,  FR  44466).  The 
purpose  of  this  correction  is  to  notify 
users  of  the  amendments  to  the  Optional 
Table  that  all  except  two  entries  in  the 
second  column  that  were  contained 
within  parentheses  should  have  been 
italicized  and  the  parentheses  removed. 
In  addition,  the  heading  of  the  columns 
of  the  Optional  Table  are  corrected. 
Since  the  use  of  the  Optional  Table  is, 


as  the  name  implies,  an  option  for 
international  shipments,  this  rule  change 
correction  will  not  impose  an  undue 
burden  on  persons  affected  by  the 
regulatmns 

EFFECTIVE  DATE:  November  4.  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

HdWiiid  .A.  Altemos.  Ofiice  of 
Hiiz;irdous  Materials  Regulation, 
Materials  Transportation  Bureau.  US 
Department  of  Transportfition, 
.Washington,  DC.  20,'S9()  (202)  426-06.S6. 
SUPPLEMENTARY  INFORMATION:  This 
correction  is  necessary  because 
descriptive  text  accompanying  many  of 
the  propiT  shipping  names  in  the  second 
column  of  the  October  7.  1982. 
amendment  of  the  Optional  Table  were 
not  italicized  as  intended.  Therefore,  the 
parenthetical  portion  of  thf)se  entries 
tends  to  be  confusmg.  .Additionally, 
some  of  the  column  headings  for  the 
Optional  Table  published  in  that 
amendment  contain  abbreviations  or 
incorrect  identifications.  These  are 
corrected  to  read  as  they  appear  in  the 
current  §  172.102  e.xcopf  that  Column  (3) 
is  changed  from  "IMCO  class"  to  "IMO 
class."  Action  has  been  taken  to  assure 
that  the  1982  edition  of  49  CFR  Parts 
100-177  will  contam  the  correct  entry  for 
the  October  7  changes  and  additions  to 


the  Optional  Table,  but  the  Federal 
Register  publication  must  be  used  until 
the  1982  edition  of  the  Hdzardrjus 
Materials  Regulations  becomes 
available. 

In  consideration  of  the  foregiuntj.  trie 
following  corrections  are  rnade  in 
Docket  No.  HM-171B  appearing  m  Part 
II.  pag(!  44466  of  the  Federal  Registsr 
issued  on  October  ~.  19.8.2.  (FR  Doc,  H2- 
2729*  i) 

PART  172— HAZARDOUS  MATERIALS 
TABLE  AND  HAZARDOUS  MATERIALS 
COMMUNICATIONS  REGULATIONS 

§  172.102    [Corrected I 

1.  On  pages  44467  through  44471, 
§  172.102,  each  entry  of  descriptive 
material  within  parentheses 
accompanying  a  proper  shippring  name 
in  the  amendments  to  the  Opijonal 
Table  is  changed  to  an  italicized  entr\ 
and  the  parentheses  are  removed  from 
these  entries  except  "(M.D.I.)"  in  the 
entry  "Diphenylmethane  diisocyanate 
(M.D.I.)"  and  "(T.D.I.)"  in  the  entry 
"Toluene  diisocyanate  (T.D.I.)." 

2.  The  column  headings  in  the 
Optional  Table  are  corrected  to  read  as 
follows: 


§  172.102  Optional  Hazardous  Materials  Table 


(1)         1                                  (2) 

0) 

(4) 

(5) 

(6) 

(7)  Vessel  Storage  Requirements 

Noles  and          Hazardous  Materials  DesCfiption  and 
SymDois                    Prooef  Shioping  Nam«s 

IMO  class 

Identification 
Number 

Ubel(s)  required 

Packaging 
Group 

(a) 
Cargo 

vessel 

Passenger 
vessel 

(c) 

(49  U.S.C.  1803.  1804.  1806;  49  CFR  1.53,  App.  A  to  Part  1) 


Note. — The  Materials  Transportaiion 
Bureau  has  determined  that  this  document 
will  not  result  in  a  "major  rule"  under  terms 
of  Executive  Order  12291  or  a  significant 
regulation  under  DOT's  regulatory  policy  ind 
procedures  (44  FR  11034)  or  require  an 
environmental  impact  statement  under  !iie 
.National  Environmental  Policy  .Act  (49  U.S.C. 
4321.  et  seq.]  I  certify  that  this  final  rule  will 
not  have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
regulatory  evaluation  and  environmental 
assessment  are  available  for  review  in  this 
docket. 

Issued  m  VV.jshington.  D  C.  on  Norember  4, 
1982. 

L.  D.  Santman, 

Director.  Materials  Transportation  Bureau. 

KR  Dot  a:-30H<)5  F  ;pd  n-li>-«J  HAi^m\ 
BIUINQ  COOE  MIO-SO-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1057 

I  Ex  Parte  No.  MC-43  (Sub- 13)] 

Lease  and  Interchange  of  Vehicles 

AGENCY:  Interstate  Commerce 

Commission. 
ACTION:  P'inal  rules. 

summary:  The  Commission  is  modifying 
its  lease  and  interchange  regulations,  set 
forth  at  49  CFR  1057.12,  (a)  to  require 
specific  performance  of  lease  provisions 
by  carriers,  (b)  to  specify  that  payment 
to  owner-operators  for  trip  leases  be 
made  by  the  permanent  lease  carrier,  (c) 
to  limit  the  paperv\'ork  which  carriers 
may  require  as  a  condition  of  payment 
to  owner-operators,  (d)  to  require 
carriers  to  pay  fines  for  overweight  and 


oversize  trailers  in  certain  instances,  (e) 
to  require  carriers  to  give  prorated 
refunds  for  returned  base  plates,  and  (f) 
to  require  carriers  to  specify  the  amount 
of  charge-back  items  together  with  a 
recitation  of  htjw  the  amount  is 
computed,  and  afford  owner-operators 
copies  of  those  documents  necessary  to 
determine  the  validity  of  the  charge. 
These  modifications  are  necessary  in 
order  to  assure  continued  participation 
by  owner-operators  in  the  surface 
transportation  industry. 

EFFECTIVE  DATE:  These  rules  w)\\  be 
effective  on  January  11, 1983. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Miller,  (202)  275-17e3 

or 
Mary  Kelly,  (202)  275-7292. 
SUPPLEMENTARY  INFORMATION:  By  notice 
of  proposed  rulemaking  published  in  the 
Federal  Register  on  September  2, 1981, 
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at  46  FR  44013,  this  proceeding  was 
instituted  to  modify  the  Commission's 
leasing  regulations  in  Title  49  of  the 
Code  of  Federal  Regulations,  Chapter  X, 
Part  1057 — Lease  and  Interchange  of 
\ehicles  (49  CFR  Part  1057).  The  notice 
outlined  several  proposed  modifications 
cf  the  leasing  regulations. 

Ov  er  100  carriers,  owner-operators, 
private  individuals,  Government 
agencies,  and  unions  responded  to  the 
notice,  the  overwhelming  majority  being 
either  individual  motor  carriers  or 
carrier  conferences.  As  we  noted  in  the 
notice  of  proposed  rulemaking,  this 
proceeding  arose  out  of  attempts  to 
solve  serious  and  longstanding  problems 
facing  owner-operators.  We  conclude 
that  these  modifications  are  necessary 
in  order  to  assure  continued 
participation  by  owner-operators  in  the 
surface  transportation  industry.  Careful 
consideration  has  been  given  to  the 
effect  the  final  rules  will  have  on  all 
segm.ents  of  the  motor  carrier  industry. 

This  decision  addresses  each  of  the 
several  areas  contained  in  the  notice  of 
proposed  rulemaking.  Any  changes, 
modifications,  or  corrections  to  the 
proposed  rules  are  explained  and 
discussed. 

Discussion  of  Material  Issues 

1.  Performance  by  carriers  of  terms  of 
lease.  We  will  adopt  the  change  to 
S  1057.12  as  set  forth  in  the  appendix. 
The  proposed  rules  also  included  a 
change  in  §  1057.1  to  explicitly  nicntiun 
lease  performance  as  an  obligation 
under  the  regulations.  We  have 
concluded,  however,  that  this  change 
would  be  redundant  in  light  of  our  new 
more  precise  requirements  in  §  10.'i7.12. 
Therefore,  §  1057.1  will  not  be  altered  in 
this  proceeding. 

Certain  parties  filing  comments  argue 
that  either  of  these  changes  exceeds  the 
Commission's  jurisdiction,  and  is  an 
infringement  upon  private  contractual 
relationships.  They  contend  that  a  rule 
requiring  specific  performance  would 
place  this  Commission  in  the  position  of 
a  bargaining  agent  for  the  owner- 
operators;  that  the  judicial  system  is 
a\ailable  for  the  resolution  of 
di(ference8  between  carriers  and  owner- 
operators;  and  that  no  need  has  been 
demonstrated  for  the  creation  of  a 
second  forum.  They  argue  further  that 
the  statute  does  not  delegate  to  the 
Commission  authority  to  institute  civil 
actions  for  breach  of  contract  (lease) 
between  an  authorized  carrier  and  an 
owner-operator.  The  parties  maintain 
that  the  Commission's  jurisdiction  is 
limited  by  49  U.S.C.  11107  to  authority  to 
require  that  arrangements  between 
equipment  lessors  and  authorized 


carriers  be  reduced  to  writing  and 
contain  certain  provisions. 

The  Commission  derives  its  authority 
to  regulate  leasing  practices  between 
carriers  and  owner-operators  from  its 
gpncra!  rulemaking  powers  under  49 
U.S.C.  10321(a).  Mourning  v.  Fanuiy 
Pubhcation  Services.  411  U.S.  356.  369 
(1963):  American  Trucking  Ass'ns.  Inc. 
v.  Unjted  States.  344  U.S.298  (19531  In 
the  ATA  case,  the  Supreme  Court 
rejected  an  argument  tliat,  in  the 
absence  of  express  statutory  delegation 
of  power,  the  Commission  lacked 
authority  to  regulate  leasing  practices 
between  carriers  and  owner-operators. 
The  Court  emphasized  that  its  "function 
■    ■    "  does  not  stop  with  a  section-by- 
section  search  for  the  phrase  'regulation 
of  leasing  practices'  among  the  literal 
words  of  the  statutory  provisions."  344 
US-  at  309.  Rather,  the  Court  looked  to 
the  Co.mnussion's  general  regulatory 
purposes.  It  concluded  that,  since  the 
aim  of  the  rules  was  to  prevent 
conditions  which  may  "frilstrate  the 
success  of  the  regulation  undertaken  by 
Congress."  the  Commission's  action  was 
within  its  rulemaking  power,  which  is 
"coterminous  with  the  scope  of  agency 
regulation  itself. "  Id.  at  310,  311.  Nor 
does  49  U.S.C.  11107,  enacted  after  the 
ATA  case,  limit  the  Commission's 
authority  to  regulate  the  relationship 
between  carriers  and  owner-operators 
to  the  terms  set  out  in  that  section.  In 
Cloha!  Van  Lines  v.  ICC.  627  F.2d  546 
(n.C.  Cir.  1980),  the  court  found  that 
nothing  in  the  legislative  history  of  49 
U.S.C.  11107  indicated  a  Congressional 
intent  to  restrict  the  broad  power  of  the 
Commission  recognized  in  the  ATA 
case.  Rather,  Congress  intended  to 
preserve  the  broad  authority  of  the 
Commission  to  regulate  motor  carriers. 
If  the  regulations  reasonably  relate  to 
the  purposes  of  the  Act.  they  are 
allowed.  Id.  627  F.2d  at  551. 

The  proposed  rule  is  consistent  with 
our  general  powers  under  the  Act  as 
interpreted  in  the  ATA  case.  Authority 
for  such  a  rule  is  premised  on  the 
Commission's  duty  under  the  National 
Transportation  Policy  to  promote  safe. 
adequate,  economical  and  efficient 
transportation,  and  to  encourage  fair 
wages  and  working  conditions  in  the 
transportation  industry.  The  evidence 
underlying  this  rulemaking  has  indicated 
that  owner-operators  have  neither  the 
time  nor  the  monetary  resources  to  take 
carriers  to  court  for  breach  of  contract, 
and  that  the  judicial  system,  therefore,  is 
not  a  meaningful  forum.  In  addition,  to 
force  owner-operators  to  institute 
individual  litigation  against  carriers 
could  result  in  disruptions  in 
transportation  services  and  the 


perpetuation  of  unfair  wages  and 
working  conditions.  The  proposed  rule  is 
aimed  at  alleviating  this  problem. 
Contrary  to  the  assertions  of  certain 
parties,  the  Commission  will  not 
institute  civil  actions  for  breach  of 
contract  on  behalf  of  owner-operators. 
The  Commission  will,  however,  enforce 
these  regulations  and  prosecute  those 
carriers  which  violate  the  regulations. 

Nor  does  this  rule  represent  an 
unwarranted  intrusion  into  the  field  of 
labor  relations.  In  Local  1976.  United 
Brotherhood  of  Carpenters  and  Joiners 
of  America  v.  NLRB,  357  U.S.  93. 108-111 
(1958),  and  Burlington  Truck  Lines.  Inc.. 
V.  United  States.  371  U.S.  156  (1962),  the 
Supreme  Court  recognized  that  there  are 
overlapping  areas  of  jurisdiction 
between  the  Interstate  Commerce 
Commission  and  the  National  Labor 
Relations  Board  and  that  independent 
consideration  and  resolution  by  the  two 
agencies  of  problems  arising  in  these 
areas  was  possible  and,  indeed, 
necessary.  The  Court  required  that  when 
the  two  agencies  are  regulating  in  an 
area  of  overlap,  they  should  seek  only 
"precise  and  narrowly  drawn"  remedies, 
which  go  no  further  than  necessary  to 
accomplish  the  policy  of  the  respective 
act  being  applied. 

This  rule  is  designed  to  insure  that 
authorized  carriers  comply  with  the 
Commission's  Leasing  Regulations,  to 
reduce  the  opportunity  for  abuses,  to 
insure  an  efficient  transportation 
system,  and  to  encourage  fair  wages  and 
working  conditions.  The  rule  strives  to 
accomplish  these  stated  purposes  of  the 
Motor  Carrier  Act  of  1980. 

We  conclude  that  the  Commission  has 
both  the  implied  and  express  authority 
to  require  specific  performance  of  the 
terms  of  a  lease.  We  have  determined  to 
place  such  a  requirement  in  §  1057.12. 
"Written  Lease  Requirements",  rather 
than  in  §  1057.1,  "Applicability",  and 
have  modified  the  proposed  rules 
accordingly.' 

2.  Payment  within  15  days.  We  adopt 
the  proposed  modification  of  49  CFR 
1057.12(g)  to  specify  that  paymi  nt  to  the 
owner-operator  for  trip  leases  must  be 
made  by  the  permanent  lease  carrier 
within  15  days  from  submission  of 
necessary  paperwork.  The  change  'S  set 
forth  in  the  appendix. 

Certain  parties  filing  comments 
maintain  that  in  many  instances  owner- 
operators  arrange  trip  leases  without 
specific  authorization  from,  or 


'  We  note  the  recent  decision  in  /  C  C  v. 
VYhfolleY  Trucking.  Inc..  No.  1-82-9.18  II'. S,  Dislrict 
Court.  Uislncl  of  Maryland.  )une  25,  1982)  which 
requires  the  dt-fendani  earner  to  bolh  conform  its 
leases  to  Itie  pro\  isions  of  our  l^aslng  n»gulalion5. 
and  to  perform  those  provisions  as  wtU. 
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knowledge  of,  the  permanent  lease 
carrier.  They  argue  thai  it  is  unfair  for 
the  permanent  lease  carrier  to  be 
required  to  pay  the  owner-operator  if 
the  owner-operator  engaged  in  a  trip 
lease  in  violation  of  the  terms  of  the 
permanent  lease,  or  if  the  permanent 
lease  carrier  was  unaware  of  the  trip 
lease  and  had  not  as  yet  been 
compensated  by  the  trip  lease  carrier,  it 
IS  suggested  that  the  proposed  nile 
should  be  modified  to  require  the 
permanent  lease  carrier  to  pay  within  15 
(lays  of  its  receipt  of  payment  from  the 
trip  lease  carriers. 

The  purpose  of  this  rule  is  to  assure 
that  ov»nt'r -operators  are  com.pensated 
promptly  for  services  lawfully 
performed  on  behalf  of  the  permanent 
lease  carrier.  A  lawful  trip  lease  can 
only  be  entered  into  between  authorized 
carriers.^  Consequently,  an  owner- 
operator  cannot  enter  into  a  trip  lease 
on  his  own  behalf.  If  permanent  lease 
carriers  wish  to  require  prior  approval 
of  trip  leases  entered  into  on  their  behalf 
by  owner-operators,  there  is  cert.jinly  no 
reason  why  sucb  a  provision  cannot  be 
included  in  their  leases  with  owner- 
operators.  Permanent  lease  carriers  of 
course  will  not  be  responsible  for 
payment  for  trip  leases  entered  into  in 
violation  of  prior  approval  provisions. 

Prompt  compensation  would  be 
frustrated  if  permanent  lease  carriers 
were  only  required  to  pay  owner- 
operators  when,  at  some  indefinite 
future  time,  payment  was  received  from 
trip  lease  carriers.  Permanent  lease 
carriers  have  the  responsibility  to  pay 
owner-operators  within  15  days.  This 
responsibility  continues  to  e.xist 
irrespective  of  when  payment  is 
received  from  the  trip  lease  carrier.  ■" 

3.  Required  paperwork.  We  also  adopt 
the  proposed  modification  of  49  CFR 
1057.12(g)  to  specify  what  paperwork 
may  be  required  by  carriers  prior  to 
payment  to  owner-operators. 

Some  carriers  have  avoided  their 
obligation  to  pay  promptly  by  specifying 
unusual  types  or  amounts  of  paperwork 
as  a  condition  for  payment.  The  e.xisting 
rules  state  only  that  the  lease  must 
specify  what  paperwork  is  required; 
they  are  silent  as  to  just  what  that 
paperwork  is  to  include.  This  rule  is 
intended  to  circumscribe  the  freedom 
now  enjoyed  by  carriers  in  prescribing 


■Th',8  applies,  of  coursp.  unlv  lo  trip  lenses 
subject  lo  'he  Comm.ssiDn  s  |Mrisiiirtion.  We  are 
■urrenlly  considering  the  possible  expansion  of  trip 
leasing  lo  in<.lude  private  rar'^iers  as  a  source  of 
equipment  in  Ex  Parte  .Vo.  MC-»3  'Sub-No.  12). 
Leasing  Rules  Modifications 

'  We  note  tliat  earners  must  currently  pay  owner- 
aperators  for  shipments  transpor'ed  under 
permanent  lease  within  15  Jays  urespeclive  of 
when  payment  n  received  tnm  the  shipper 


required  paperwork  to  more  accurately 
conform  with  the  intent  of  the  leasing 

rules. 

Certain  parties  of  record  object  to  our 
tailure  to  include  the  submission  of 
completed  log  books  as  a  condition  for 
payment.  They  contend  that  the  only 
wtiy  to  make  owner-operators  submit 
loy  books  is  to  make  their  submission  a 
prerequisite  to  payment.  If  log  books  are 
not  submitted,  they  note,  compliance 
with  Department  of  Transportation 
(DOT)  and  State  regulations  would  be 
impossible.  In  light  of  these  commenls, 
log  books  required  by  DOT  may  be 
required  as  a  condition  of  payment. 

Finally,  we  adhere  to  the  requirement 
that  no  time  limits  be  st;r  'or  tho 
submission  of  paperwork.  In  the  notice 
of  proposed  rulemaking  we  noted  that  in 
certain  instances  carriers  have  imposed 
requirements  that  the  required 
paperwork  must  be  submitted  within  24 
hours  to  trigger  the  15  day  payment 
period.  We  reiterate  that  such  a 
requirement  is  contrary  to  the  intent  of 
the  leasing  rules  and  is  prohibited. 

4.  Rated  hpi-^ht  bills.  The  proposed 
modification  to  §  1057, 12(h),  providing 
that  owner-operators,  in  all  instances, 
be  furnished  with  a  copy  of  a  rated 
freight  bill.  wmII  not  be  adopted. 

Many  carriers  and  carrier 
organizations  comment  that  to  require  a 
copy  of  a  rated  freight  bill  to  be 
furnished  to  all  owner-operators, 
regardless  of  the  methtxi  of 
compensation,  would  im.pose  needless 
and  excessive  administrative  costs  and 
burdens.  They  contend  that  the 
proposed  rule  would  be  of  little  benefit 
to  owner-operators  and  that  it  would 
cause  discord  between  owner-operators 
,ind  their  authorized  carriers.  The 
American  Trucking  Associations  (ATA) 
indicates  that  over  80  percent  of  owner- 
operators  are  now  compensated  on  a 
percentage  of  revenue  basis,  and,  in 
accord  with  the  existing  requirement, 
are  already  receiving  copies  of  rated 
freight  bills.  The  ATA  further  indicates 
that  rated  freight  bills  are  nol  necessary 
in  those  instances  in  which  a  mileage 
based  compensation  is  employed,  since 
the  owner-operators  are  able  to  compute 
for  themselves  what  their  coets  per  mile 
are  and  to  bargain  accordingly.  Upon 
consideration  of  these  comments,  we 
ronclude  that  the  benefits  of  full 
disclosure  arising  from  the  proposed 
modification  are  outv,/eighed  by  the 
burdens  which  would  be  imposed  on 
honest  and  efficient  motor  carriers.  We 
find  that  a  requirement  ft^r  motor 
carriers  to  provide  all  owner-operators 
with  a  rated  freight  bill,  regardless  of  the 
method  of  compensation,  is 
unnecessary. 


5.  Fines.  We  adopt,  with  some 
modification,  the  proposal  to  require 
carriers  to  assume  the  costs  of  fines  for 
overweight  and  oversize  trailers.  The 
change  is  reflected  in  §  1057.12(f)  in  the 
appendix. 

Certain  parties  argue  that  the 
proposed  rule  violates  due  process 
because  it  assertedly  imposes  a 
standard  of  strict  liability  upon 
authorized  carriers  for  violations  of 
State  laws  by  parties  other  than  the 
carriers.  These  parties  point  to  instances 
in  which  overweight  violations  may 
involve  preloaded  or  sealed  trailers  and 
the  violations  may  result  solely  from  the 
acts  or  omissions  of  owner-operators, 
i  e,.  overweight  violations  caused  by 
lilting  the  axles  of  equipment,  or  drivers 
traveling  off-route  and  traversing 
bridges  and  highways  where  the  posted 
weight  limits  are  exceeded.  The  parties 
note  that  under  the  proposed  rule  there 
is  no  provision  for  penalizing  the  owner- 
operator  who  is  less  than  diligent'in 
seeking  to  protect  the  carrier's  interests. 
Under  these  circumstances  the  carriers 
assertedly  would  be  victimized  by 
owner-operators  who  simply  do  not  care 
whether  the  carriers  are  cited  for 
violations.  While  the  carriers  could 
dismiss  such  owner-operators,  the 
carriers  are,  nevertheless,  not  protected 
from  liability.  The  parties  feel  that 
unless  a  carrier  knowingly  instructs  a 
driver  to  ignore  a  known  weight 
violation,  it  is  arbitrary  and 
unreasonable  to  place  the  full  burden 
and  the  sole  responsibility  upon  the 
carrier. 

We  agree  with  the  parties  that  the 
authorized  carrier  should  not  be  made  to 
bear  the  blunt  of  fines  incurred  solely 
through  tiie  conduct  of  an  owner- 
operator,  just  as  owner-operators  should 
not  be  held  strictly  liable  for  fines 
resulting  from  the  conduct  of  shippers  or 
carriers.  We  have,  therefore,  modified 
the  proposed  rule  to  provide  that  except 
when  the  violation  is  the  result  ot  the 
act  or  omission  of  the  owner-operator 
the  authorized  carrier  must  bear  the 
costs  of  fines  on  shipments  which  are 
within  its  control.  In  accordance  vviih  a 
suggestion  of  the  parties,  we  also  have 
modified  the  proposed  rule  to  include 
improperly  permitted  overweight,  as 
well  as  overdimension,  loads.  However, 
because  we  do  not  intend  for  the  rule  to 
be  an  all-inclusive  listing  of  instances  rn 
which  the  responsibility  for  payment  of 
fines  rests  with  the  carrier,  we  have 
inserted  our  overriding  concern  th.it 
such  responsibility  rests  with  the  carrier 
whenever  the  trailers  and/or  their 
lading  are  outside  the  control  of  the 
lessor. 
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6.  Base  plates.  Parties  filing  comments 
correctly  note  that  the  proposed  rule 
requires  base  plate  refunds  in  full,  under 
all  circumstances.  This  was  an  error  in 
the  notice.  The  discussion  portion  of  the 
notice  correctly  conveyed  our  intention 
to  require  prorated  refunds,  rather  than 
refunds  in  full,  for  the  amount  paid  for 
base  plates  by  the  lessor.  To  require  a 
full  refund  would  provide  the  lessor  with 
a  windfall  since  it  might  be  able  to  make 
use  of  a  base  plate  for  an  extended 
period  of  time  without  charge.  In 
addition,  certain  parties  are  opposed  to 
an  unrestricted  requirement  for  prorated 
refunds.  They  note  that  many  States  do 
not  provide  refunds  or  credits  for  base 
plates.  They  argue  that  to  require 
carriers  to  give  refunds,  without  regard 
to  whether  the  carriers  have  received  a 
refund  or  a  credit  from  the  Slate,  or 
whether  the  carrier  has  been  able  to 
transfer  the  registration  to  a.Teither 
lessor,  is  arbitrary  and  unreasonable.  In 
light  of  these  comments,  the  proposed 
rule  will  be  modified  to  provide  that  in 
the  event  any  refund  or  credit  is 
authorized  to  be  received  from  a  State 
for  a  returned  base  plate,  or  in  the  event 
that  the  base  plate  is  authorized  to  be 
resold  to  another  lessor,  the  amount 
received  will  be  refunded  to  the  initial 
lessor  on  whose  behalf  the  base  plate 
was  first  obtained.  This  provision  will 
eliminate  any  unjust  enrichment  on  the 
part  of  both  carriers  and  owner- 
operators.  These  changes  are  refiectcd 
in  §  1057.12(0  in  the  appendix. 

7,  Charge-backs.  We  will  adopt  with 
some  modification  the  proposed  change 
to  §  1057.12(il.  Parties  filing  comments 
have  pointed  out  that  State  laws  can 
significantly  affect  what  and  how  mtich 
is  charged  back  to  the  owner-operator. 
Charge-back  items  include  such  items  as 
\  chicle  registration  fees,  fuel  taxes, 
highway  use  taxes,  insurance,  and 
weight  taxes.  While  agreeing  that 
charge-back  items  should  be  specified  in 
the  lease,  the  parties  feel  that  it  would 
be  impossible  to  set  forth  the  exact 
amount  of  each  item.  In  order  to  keep 
leases  current,  they  would  have  to  be 
amended  several  times  each  year 
because  State  laws  frequently  change. 
In  many  cases,  the  exact  amount  is  not 
known  until  after  the  liability  is 
incurred,  as  with  fuel  and  other 
operating  expenses.  The  parties  contend 
that  the  costs  and  administrative 
burdens  associated  with  the  proposed 
rule  would  be  enormous,  and  would  far 
exceed  the  benefits  to  be  derived. 

In  light  of  these  comments,  we 
conclude  that,  rather  than  require 
carriers  to  state  with  specificity  the 
amount  of  charge-backs,  we  should, 
instead,  require  that  the  lease  contain 


the  charge-back  items,  together  with  a 
recitation  as  to  how  the  amount  of  each 
item  is  computed.  To  ensure  that  the 
owner-o{?erator  has  access  to  these 
computation  methods,  we  will  require 
that  owner-operators  be  afforded  copies 
of  those  documents  which  are  necessary 
to  determine  the  validity  of  the  charge. 
With  such  information,  the  owner- 
operators  will  be  able  to  ascertain 
whether  these  charges  ha\  e  been 
computed  correctly. 

8.  Insurance.  Finally,  parties  see  no 
necessity  for  a  requirement  that  carriers 
summarize  the  insurance  co\'erage 
provided  to  the  owner-opera'or.  We 
agree,  especially  in  view  of  our 
alteration  of  the  proposed  changes  to 
§  1057. l(i),  so  as  to  require  that  owner- 
operators  have  access  to  all  documents 
SLipporting  any  charge-back.  This  will 
include  insurance  charge-backs,  and 
should  deter  any  excessive  "mark  up"  of 
insurance,  as  discussed  in  our  notice  of 
proposed  rulemaking.  In  addition,  the 
obligations  of  §  1057. l(kj  concerning 
insurance  disclosures  as  it  presently 
exists  will  continue  to  apply.  We  will 
not.  therefore,  alter  that  subsection  as 
originally  proposed. 

Environmental  and  Energy 
Considerations 

We  adopt  our  preliminary  finding  in 
our  notice  of  proposed  rulemaking  that 
this  action  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources.  No  comments  have  been 
submitted  on  any  matter  indicating  that 
a  contrary  position  is  warranted.  We 
reaffirm  our  position  that  these  rule 
changes  will  improve  operating 
efficiency. 

Regulatory  Flexibility  Analysis 

We  affirm  our  previous  determination 
that  this  proceeding  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  49  CFR  Part  1057 

Motor  carriers.  Owner-operators, 
Equipment  leasing. 

Adoption  of  Rules 

Accordingly,  we  adopt  the  revised 
rules  as  set  forth  in  the  appendix. 

This  action  is  taken  under  authority 
contained  in  49  U.S.C.  10321  and  11107 
andSU.S.C.  553. 

Decided:  November  2.  1982. 

By  the  Commission.  Chairman  Taylor,  Vice 
Chairman  Gilliam,  Commissioners  Sterrett, 
Andre,  Simmons,  and  Gradison. 
Commissioner  Slerrett,  joined  by 
Commissioner  Andre,  dissented  with  a 


separate  expression.  Commissioner  Gradison 
commenled  with  a  spparate  evpression. 
Agatha  L.  Mergenovich. 

Secretary. 

Commissioner  Slerrett.  joined  by 

Commissioner  .^ndre.  dissenting: 

The  rules  adopted  by  the  majority  are  a 
poor  substitute  for  the  natural  workings  of 
the  market  place  and  should  not  be  adopted. 
They  will  prevent  parties  from  privately 
negotiating  contract  provisions,  the  very 
practice  which  we  shoiild  be  encouraging. 

Although  the  rules  adopted  by  the  majority 
apparently  are  intended  to  benefit  owner 
operators,  they  may  instead  seriously  harm 
these  individuals.  For  example,  consider  the 
rule  which  requires  permanent  lessees,  rather 
than  trip  lessees,  to  pay  owner  operators  for 
trip  leased  services.  It  is  most  likely  that 
regulated  carriers  will  respond  to  this  new 
rule  by  requiring  owner  operators,  as  part  of 
their  contracts,  to  obtain  the  approval  of 
permanent  lessees  prior  to  engaging  in  trip 
leasing.  This,  in  turn,  will  reduce  the  ability 
of  owner  operators  to  trip  lease,  thereby 
increasing  their  empty  mileage  and  reducing 
their  revenues,  a  result  which  hurts  owrner 
operators  and  benefits  no  one  else.  Others 
among  the  new  rules,  particularly  the  rules 
defining  the  responsibility  for  fines  and 
requiring  paj-ment  without  receipt  of  full 
paperwork,  are  seemingly  counter-productive 
end  unworkable.  They  will  make  the  use  of 
independents  less  attractive,  and  in  many 
instances  will  make  the  difference  between 
use  of  independent  lessors  and  alternative 
transportation  arrangements. 

1  believe  the  Commission  should  be  taking 
steps  to  reduce  regulation  in  ways  which  will 
benefit  not  only  owner  operators,  but  the 
consuming  and  shipping  public  as  well.  Prime 
candidates  for  this  type  of  change  are 
existing  regulations  which  require  that  owner 
operators'  leases  with  regulated  carriers  be 
for  30  days  or  longer.  Unless  an  owner 
operator  is  operating  under  a  30  day,  or 
longer,  lease  with  a  regulated  carrier,  he  is 
prevented  from  providing  trip  lease  services 
for  any  regulated  carrier.  These  30  day 
minimum  regulations,  are  counter-productive, 
produce  operating  inefficiencies,  and 
obviously  limit  the  potential  enterprise  of 
many  independent  operators.  Rather  than 
adopting  more  regulations,  we  should  be 
eliminating  regulatory  impediments. 

For  these  reasons,  I  reject  the  proposed 
rPEulations. 

Commissioner  Gradison.  commenting: 
The  final  rules  adopted  today  are  a 
modified  version  of  the  rules  proposed  last 
year.  We  have  elinunated  proposed 
requirements  that  earners  provide  rated 
freight  bills  and  summaries  of  insurance 
coverage  to  all  owner-operators.  We  have 
adjusted  other  requirements,  including  those 
relating  to  paperwork,  fines,  charge-backs, 
and  base  plates,  in  order  to  minimize  the 
harden  on  authorized  carriers.  As  a  result,  we 
have.  I  think,  adopted  rules  which  will 
provide  some  measure  of  pquithble 
aiisislance  for  owner-operators  without  being 
a  burden  to  honest  and  efficient  motor 
carriers. 


51140        Federal  Register  /  Vol.  47,  N'o.  219  /  Friday,  November  12,  1982  /  Rules  and  Regulations 


The  minimal  rules  adopted  are  designed  to 
foster  an  environment  in  which  carriers  and 
owner-operators  will  be  able  to  negotiate  and 
cooperate  to  provide  the  transportation 
services  the  nation  needs.  I  believe  the  rules 
will  result  in  fewer  disputes  and  less  need  for 
court  or  Commission  involvement.  The 
marketplace  should  function  better  as  the 
rights  and  responsibilities  of  both  earners 
and  owner-operators  will  be  more  clearly 
defined. 

Appendix  ' 

PART  1057— LEASE  AND 
INTERCHANGE  OF  VEHICLES 

In  Part  1057  of  Title  49.  §  1057.12  is 
amended  by  revising  the  iatroductory 
text  of  the  section  and  paragraphs  (f). 
(g],  and  (i)  to  read  as  follows: 

§  1057.12    Written  lease  requirements. 

Except  as  provided  in  the  exemptions 
set  forth  in  subpart  C  of  this  part,  the 
written  lease  required  under  §  1057.11(a) 
shall  contain  the  following  provisions. 
The  required  lease  provisions  shall  be 
adhered  to  and  performed  by  the 
authorized  carrier. 

***** 

(f)  Items  specified  in  lease.  The  lease 
shall  clearly  specify  the  responsibility  of 
each  party  with  respect  to  the  cost  of 
fuel,  fuel  taxes,  empty  mileage,  permits 
of  all  types,  tolls,  ferries,  detention  and 
accessorial  services,  base  plates  and 
licenses,  and  any  unused  portions  of 
such  items.  Except  when  the  violation 
results  from  the  acts  or  omissions  of  the 
lessor,  the  authorized  carrier  lessee 
shall  assume  the  risks  and  costs  of  fines 
for  overweight  and  oversize  trailers 
when  the  trailers  are  pre-loaded,  sealed 
or  the  load  is  containerized,  or  when  the 
trailer  or  lading  is  otherwise  outside  of 
the  lessor's  control,  and  for  improperly 
permitted  overdimension  and 
overweight  loads  and  shall  reimburse 
the  lessor  for  any  fines  paid  by  the 
Tessor.  If  the  authorized  carrier  is 
authorized  to  receive  a  refund  or  a 
credit  for  base  plates  purchased  by  the 
lessor  from,  and  issued  m  the  name  of, 
the  authorized  carrier,  or  if  the  base 
plates  are  authorized  to  be  sold  by  the 
authorized  carrier  to  another  lessor  the 
authorized  carrier  shall  refund  to  the 
initial  lessor  on  whose  behalf  the  base 
plate  was  first  obtained  a  prorated 
share  of  the  amount  received. 

(g)  Payment  period.  The  lease  shall 
specify  that  payment  to  the  lessor  under 
permanent  or  trip  lease  to  the 
authorized  carrier  shall  be  made  by  the 
permanent  lease  carrier  within  15  days 
after  submission  of  the  necessary 
delivery  documents  and  other 
paperwork  concerning  a  trip  in  the 
service  of  the  authorized  carrier  The 

.paperwork  required  before  the  lessor 


can  receive  payment  is  limited  to  log 
books  required  by  the  Department  of 
Transportation  and  those  documents 
necessary  for  the  authorized  carrier  to 
secure  payment  from  the  shipper.  The 
authorized  carrier  to  secure  payment 
from  the  shipper.  The  authorized  carrier 
may  require  the  submission  of 
additional  documents  by  the  lessor  but 
not  as  a  prerequisite  to  payment. 
Payment  to  the  lessor  shall  not  be  made 
contingent  upon  submission  of  a  bill  of 
lading  to  which  no  exceptions  have  been 
taken.  The  authorized  carrier  shall  not 
set  time  limits  for  the  submission  by  the 
lessor  of  required  delivery  documents 
and  other  paperwork. 
***** 

(!)  Charge-back  items.  The  lease  shall 
clearly  specify  all  items  that  may  be 
initially  paid  for  by  the  authorized 
carrier,  but  ultimately  deducted  from  the 
lessor's  compensation  at  the  time  of 
payment  or  settlement,  together  with  a 
recitation  as  to  how  the  amount  of  each 
item  is  to  be  computed.  The  lessor  shall 
be  afforded  copies  of  those  documents 
which  are  necessary  to  determine  the 
validity  of  the  charge. 
***** 

[FK  Doc  82-309q:i  Filed  11-10-82;  8:4S  am) 
BILLING  CODE  703S-O1-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart83 

Implementation  of  Fish  and  Wildlife 
Conservation  Act  of  1980 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  This  rule  implements  the  Fish 
and  Wildlife  Conservation  Act  of  1980 
which  provides  for  Federal  funds  to 
States  for  developing,  revising  and 
implementing,  in  consultation  with 
appropriate  Federal.  State  and  local  and 
regional  agencies,  plans  for  the 
conservation  of  fish  and  wildlife.  It 
clarifies  requirements  set  forth  in  the 
Act  and  merges  with  them  other 
requirements  placed  on  grantees  and 
grant-administering  agencies  by  other 
laws.  Executive  orders  and  policies  such 
as  Office  of  Management  and  Budget 
(O.MB)  Circular  A-102. 
EFFECTIVE  DATE:  December  13, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  K.  Phenicie,  Chief,  Division  of 
Federal  Aid,  U.S.  Fish  and  Wildlife 
Service,  Washington,  D.C.,  20240,  tele- 
phone 703/235-1526. 


SUPPLEMENTARY  INFORMATION:  Proposed 
rulemaking  was  published  on  pages 
14739-14743  of  the  Federal  Register  of 

April  8,  1982,  and  invited  comments  for 
45  days  ending  May  21, 1982,  Comments 
were  received  from  28  sources  including 
State  and  Territorial  fish  and  wildlife 
agencies.  Federal  natural  resource 
agencies  and  non-governmental 
conservation  groups.  The  following  is  a 
summary  of  the  major  comments 
received  and  our  response  to  each. 

1.  Comment.  One  State  questioned  the 
advisability  of  showing  feral  animals  to 
be  ineligible  for  inclusion  as  nongame 
under  this  program. 

Response.  Feral  animals  are 
specifically  excluded  from  the  nongame 
classification  by  language  contained  in 
the  Act. 

2.  Comment.  Two  States  expressed 
concern  that  the  rule  would  not  allow 
planning  for  wildlife  communities  as 
opposed  to  wildlife  species. 

Response.  Although  its  meaning  is 
somewhat  broader,  the  term  "ecologic 
association  of  species  and  subspecies"  • 
as  used  in  §  83.1[h)  fully  accommodates 
the  designation  of  wildlife  communities 
as  plan  species. 

3.  Comment.  One  State  proposed  that 
the  word  "commerce"  in  the  definition 
of  nongame  fish  and  wildlife 

(§  83.1(g)(1))  would  preclude  actions  to 
control  a  species  which  might  be 
regarded  as  commercial  under  certain 
circumstances. 

Response.  The  presence  of  the  word 
"comimerce"  does  preclude  declaring  a 
commercial  species  to  be  a  plan  species, 
but  it  does  not  prevent  the  controlling  of 
a  commercial  species  to  assure  the 
welfare  of  a  plan  species. 

4.  Comment.  One  State  objected  to 
bringing  species  which  are  normally 
hunted  under  the  classification  of 
nongame  when  they  occupy  areas  not 
open  to  hunting  since  such  classification 
could  prompt  charges  that  populations 
are  being  built  up  in  anticipation  of 
future  harvests. 

Response.  This  provision,  taken 
directly  from  the  Act,  enables  managers 
to  address  the  needs  of  these 
populations  and  the  nonconsumptive 
interests  of  the  people. 

5.  Comment.  One  State  requested  the 
addition  of  language  to  specify  that  the 
exclusion  of  endangered  and  threatened 
species  from  the  nongame  classification 
applies  to  federally  listed  species  only 
(§  83.1(g)(2)). 

Response.  We  believe  this  point  is 
adequately  made  by  the  specification  in 
the  same  section  that  the  endangered 
and  threatened  species  are  listed  under 
the  Endangered  Species  Act  of  1973. 
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6.  Comment.  Three  States  questioned 
the  necessity  for  the  governor  to 
designate  the  State  agency  responsible 
for  the  implementation  of  this  Act  when 
the  State  legislature  has  already 
specified  an  agency  to  be  responsible 
for  all  fish  and  wildlife. 

Response.  Participation  is  limited  to 
the  agency(ies)  having  "primary  legal 
authority  for  the  conservation  of  fish 
and  wildlife"  (§  83.1(cl).  A 
determination  by  the  governor  or  chief 
executive  will  be  required  only  when 
there  is  more  than  one  agency  having 
such  primary  legal  authority.  Wording 
has  been  added  in  §  83.2  to  avoid 
confusion  on  this  point. 

7.  Comment.  One  State  questioned  the 
absence  from  §  83.3  of  any  minimum  or 
maximum  amount  a  State  may  be 
allocated. 

Response.  The  allocation  formula, 
including  minimum  and  maximum 
allocation  limits,  is  clearly  specified  in 
the  Act  (section  8(b)):  hence,  it  is  not 
repeated  in  this  rule. 

8.  Comment.  A  citizens  group  • 
expressed  concern  that  the  rule  was  less 
specific  than  the  Act  in  discussing 
requirements  pertaining  to  an  action  to 
be  undertaken  in  lieu  of  a  conser\  ation 
plan.  It  also  noted  that  the  rule  does  not 
interpret  the  word  "appropriate"  in 
section  5(d)(1)  in  specifying 
requirements  for  such  a  proposal,  m 
addition  to  those  listed. 

Response.  It  is  specified  in  §  83.8(a) 
that  all  proposals  must  be  in  accordance 
with  the  Act,  this  rule  and  the  Federal 
Aid  Manual.  Thus,  the  rule  is  drawn  to 
clarify  and  complement  the  Act  as 
necessary,  but  not  to  restate  or  replace 
it.  We  believe  the  provisions  contained 
in  section  5(d)(1)  of  the  Act  and  in 
§  83, 4(a)(1)  of  this  rule  set  forth 
sufficient  basic  requirements.  More 
detailed  requirements  and  procedures 
are  treated  in  the  Federal  Aid  Manual. 

9.  Comment.  One  State  proposed 
rewording  §  83.4(a)(1)  to  preclude  the 
performance  of  an  action  in  lieu  of  a 
conservation  plan  if  the  action  is  for  the 
benefit  of  the  users  of  nongame. 

Response.  We  find  nothing  in  the 
legislative  history  to  indicate  that 
Congress  intended  to  exclude  such 
actions.  We  believe  it  would  be 
inadvisable  to  introduce  such  a 
restriction  since  we  expect  legitimate 
emergencies  could  occur  requiring  such 
a  project  (e.g.,  acquisition  of  critical  land 
which  is  due  to  be  withdrawn  from  the 
market). 

10.  Comment.  One  State  suggested 
revising  S  83.4(b]  to  clarify  that  only  the 
designated  State  agency  may  apply  for 
funding  of  a  project  under  this  Act. 

Response.  This  revision  has  been 
inserted  to  avoid  confusion. 


11.  Comment.  One  State  noted  an 
inconsistency  in  dates  between  the  Act 
(section  5(d))  and  the  rule  (§  83.4(a)(3J). 

Response.  The  error  in  the  rule  has 
been  corrected. 

12.  Comment.  One  State  questioned 
the  advisability  of  the  percentage 
limitations  given  in  §  83.5(a).  (c)  and  [e]. 

Response.  Each  of  these  is  specified  in 
the  Act  and  therefore  may  not  be 
changed  or  deleted  by  this  rule. 

13.  Comment.  One  commenter 
suggested  re\'ision  of  §  83.7  to  clarify  the 
meaning  of  the  word  "disbursement"  as 
it  relates  to  the  period  during  which  the 
funds  are  available  for  use  by  the  States 
(section  8(c)). 

R(7'sponse.  Taken  in  the  context  of 
other  parts  of  the  Act  (especially 
sections  6  and  8)  and  in  view  of  the 
legislative  record,  we  believe  the  word 
"disbursement"  as  cited  by  the 
commenter.  should  be  interpreted  as  the 
commitment  or  obligation  of  Federal 
funds  for  subsequent  expenditure  for  an 
approved  undertaking  by  a  State.  Thus 
the  funds  are  available  through  the 
fiscal  year  following  the  year  of 
allocation.  To  clarifj'  this.  §  83.7  has 
been  revised,  using  wording  similar  to 
the  rules  for  the  Federal  Aid  in  Fish  and 
Wildlife  Restoration  Programs. 

14.  Comment.  One  State  suggested 
deleting  from  §  83.8(a)  the  requirement 
that  the  Applications  for  F'ederal 
Assistance  contain  such  information  as 
the  regional  director  may  require, 
replacing  it  with  a  detailed  spelling  out 
of  the  information  required. 

Response.  We  believe  the  present 
approach  is  preferable  which  consists:  of 
placing  the  more  detailed  list  of 
information  required  for  the  application 
in  the  Federal  Aid  Manual  and  in 
directives  for  guidance  of  the  regional 
director.  Such  detailed  listings  included 
in  this  rule  would  increase  its  volume 
and  complexity  and  could  result  in 
unnecessary  demands  being  placed  on 
the  Slates  in  certain  instances. 

15.  Comment.  One  State  challenged 
the  word  "optimize"  as  it  is  used  in 

§  83.9(d),  holding  that  optimization  of 
populations  may  fail  to  meet  agency 
objectives  for  a  given  species. 

Response.  The  term  "optimize"  places 
the  responsibility  to  determine  the  target 
levels  on  the  State.  This  is  accomplished 
as  a  part  of  the  planning  process.  Since 
the  optimum  levels  are  fixed  by  the 
State,  we  believe  the  chances  of  their 
beirig  in  conflict  with  agency  objectives 
will  be  minimal. 

16.  Comment.  A  citizens  group 
indicated  that  §  83.9  is  not  sufficiently 
definitive.  It  was  suggested  that  the  rule 
should  specify  what  population  levels 
and  distributions  are  optimum,  how  they 
must  be  determined,  and  what  factors 


will  be  considered  in  determining 
methods  and  procedures  to  ensure  the 
well-being  and  enhancement  of  plan 
species. 

Response.  In  §  83,12  ihe  State  is 
required  to  employ  "accepted  planning 
techniques  and  appropriate  procedures" 
in  preparing  its  plan  and  the  resulting 
plan  must  also  meet  the  tests  for 
substantiality  gi\en  in  that  section.  We 
believe  spelling  out  requirements  in 
§  83.9  with  greater  specificity  would  be 
unnecessary  and  in  many  cases  would 
preempt  the  planning  process. 

17.  Comment.  One  State  questioned 
the  usefulness  of  a  conservation  plan 
which  coordinates  and  consolidates 
planning  for  all  fish  and  wildlife  in  the 
presence  of  an  existing  plan  for  game 
species. 

Response.  This  type  of  planning  and 
associated  provisions  are  specifically 
provided  in  the  Act.  Therefore,  this 
feature  is  not  subject  to  change  through 
this  rule. 

18.  Comment.  One  State  proposed 
deletion  of  the  specific  dates  in 

§  83.10(a)(1)  and  (2)  which  mark  the  end 
of  certain  activity  periods  and  providing 
instead  for  periods  "bf  specific  duration, 
scheduled  to  begin  upon  activation  of 
the  program. 

Response.  The  dates  are  taken 
directly  from  the  Act.  leaving  no  latitude 
to  express  them  as  suggested,  except  by 
amendment  of  the  Act. 

19.  Comment.  One  State  inquired 
whether  one  inter-state  project  in  a  total 
conservation  plan  would  enable  a  State 
to  receive  increased  cost  sharing  across 
its  entire  plan. 

Response.  Such  a  project  would 
justify  increased  cost-sharing  only  for 
that  portion  of  the  total  plan  which  met 
the  requirements  stated  in  §  83.1. 

20.  Comment.  One  State  proposed 
deletion  under  §  83.12(b)  of  the  specific 
standards  for  a  substantial  project  for 
implementing  an  approved  plan. 
substituting  a  more  generalized 
presentation. 

Response.  The  .\c\  is  specific  in 
requiring  that  plans  as  well  as  actions  in 
lieu  of  approved  plans  must  be 
substantial  in  character  and  design  We 
be;ie\e  Congress  also  intended  that 
actions  carried  out  under  approved 
plans  should  meet  this  same 
requirement,  even  though  the  Act  failed 
to  address  this  point.  Section  83, 12(b)  is 
structured  to  define  standards  by  which 
such  actions  would  be  judged  to  be 
substantial  in  character  and  design. 

21.  Comment.  One  State  proposed  that 
the  prohibition  of  the  use  of  Federal  Aid 
funds  for  producing  income  should  not 
apply  to  the  use  of  these  monies  to 
develop  funding  sources  for  nongame. 
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Response.  Though  we  could  agree  that 
development  of  a  State  revenue  source 
could  be  rationalized  as  benefiting 
nongame  resources,  we  do  not  believe 
the  intent  of  the  Act  or  of  grant 
programs  in  general,  is  to  participate  in 
costs  for  producing  State  revenue.  We 
believe  §  83.13(c)  as  written,  correctly 
restricts  such  use  of  funds  provided  by 
this  program. 

22.  Comment.  Two  Federal  Agencies 
proposed  revision  of  the  rule  to  ensure 
that  planned  actions  which  involve  the 
use  of  Federal  lands  or  facilities  have 
been  fully  agreed  to  by  the  Federal 
agency  involved. 

Response.  Appropriate  wording  has 
been  added  to  §  83.9(i). 

23.  Comment.  One  State  expressed 
concern  that  the  rule  makes  no  provision 
for  information  and  education  activities. 

Response.  Both  information  and 
education  are  considered  fundable 
activities  under  this  program,  being 
specifically  authorized  in  the  Act 
(section  3(3)). 

24.  Comment.  A  Federal  agency  noted 
the  requirement  that  lands  and  waters 
on  which  grant  funds  are  to  be 
expended  must  be  under  State  control 
(§  83.19).  The  agency  expressed  the 
concern  that  States  might  seek  to 
acquire  control  of  Federal  lands  in  order 
to  utihze  these  grants  and  suggested  that 
provision  should  be  inserted  into  the 
rule  to  avoid  "the  anomalous  result  of 
States  using  Federal  money  to  acquire 
Federal  land." 

Response.  We  believe  §  83.19  in 
combination  with  §  83.9(i),  adequately 
covers  the  securing  of  land  control,  by 
whatever  instrument,  prior  to  the 
approval  of  funding  for  the  action.  Lands 
or  rights  acquired  under  a  grant  become 
the  property  of  the  State.  Assuming 
conformance  with  all  pertinent  laws  and 
regulations,  a  proposal  to  acquire 
needed  land  from  a  Federal  agency 
would  not  be  viewed  differently  from  a 
proposal  to  acquire  land  from  a  private 
vendor.  Thus,  we  see  no  need  for  the 
suggested  revision. 

In  addition  to  the  changes  made  as  a 
result  of  comments  received,  internal 
review  revealed  that  §  83.3(b)  in  the 
proposed  rule  was  in  apparent  conflict 
with  section  8(c)(2)  in  the  Act;  thus, 
S  83.3(b)  was  deleted  from  the  final  rule 
and  other  paragraphs  in  the  section 
were  renimibered  accordingly.  The  grant 
program  will  be  referenced  in  the 
Catalog  of  Federal  Domestic  Assistance 
as  Program  number  15.614,  Fish  and 
Wildlife  Planning  and  Nongame 
Assistance. 

The  principal  author  of  this  rule  is  C. 
Phillip  Agee,  U.S.  Fish  and  Wildlife 
Service,  Division  of  Federal  Aid, 


Washington,  D.C.  20240,  telephone  703/ 
235-1526. 

It  has  been  determined  that  this  rule  is 
not  a  major  rule  under  Executive  Order 
12291  and  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act. 

Information  Collection:  The 

information  collection  requirement 
contained  in  this  Part  83  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507  and 
assigned  clearance  number  1018-0048. 

List  of  Subjects  in  50  CFR  Part  83 

Fish  grant  programs — natiiral 
resources,  Grant  administration — 

wildlife. 

Part  83  of  Title  50,  Code  of  Federal 
Regulations,  is  added  as  set  forth  below. 

PART  83— RULES  IMPLEMENTING  THE 
FISH  AND  WILDLIFE  CONSERVATION 
ACT  OF  1980 

Sec. 

83  1  Definitions. 

83.2  Participant  eligibility. 

83.3  Allocation  of  funds. 
83  4  Eligible  undertaking.s. 

83.5  Limitations. 

83.6  Appeals. 

83.7  Availability  of  funds. 

83.8  Submission  of  proposals  for  funding. 

83.9  Conservation  plans. 

83.10  Cost  sharing. 

83.11  Cooperation  between  States. 

83.12  Project  requirpments. 

83.13  Application  of  funds  provided  under 
the  act. 

83  14  Allowable  costs. 

83.15  Payments. 

83.16  Maintenance. 

83.17  Responsibilities. 

83.18  Records. 

83.19  Land  control. 
83  20  Assurances. 

Authority:  The  Fish  and  Wildlife 
Conservation  Act  of  1980.  16  U.S.C.  2901. 

The  information  collection 
requirement  contained  in  this  Part  83 
has  been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3507  and  assigned  clearance  number 
1018-0048. 

§83.1     Definitions. 

As  used  in  this  part,  the  following 
terms  mean; 

(a)  Act.  The  Fish  and  Wildlife 
Conservation  Act  of  1980,  Pub.  L.  96-366 
[16U.S.C.  2901,  etseq.]. 

(b)  Conservation  plan.  A  plan  for  the 
conservation  of  fish  and  wildlife  within 
a  State  which  meets  the  requirements 
set  forth  in  this  part 

(c)  Designated  State  agency  or  State 
agency.  The  Commission,  department, 


division  or  other  agency  of  a  State 
which  has  the  primary  legal  authority 
for  the  conservation  of  fish  and  wildlife. 
If  more  than  one  agency  is  designated 
by  the  State  to  exercise  such  authority, 
the  term  means  each  such  agency  acting 
with  respect  to  its  assigned 
responsibilities. 

(d)  Director.  The  Director  of  the  U.S. 
Fish  and  Wildlife  Service  or  his/her 
designee. 

(e)  Federal  Aid  Manual.  The 
publicaUon  of  the  U.S.  Fish  and  Wildlife 
Service  which  contains  policies, 
standards  and  procedures  required  for 
participation  in  the  benefits  of  the  Act. 

(f)  Fish  and  Wildlife.  Wild  vertebrate 
animals  that  are  in  an  unconfined  state. 

(g)  Nongame  fish  and  wildlife.  Fish 
and  wildlife  that; 

(1)  Are  not  ordinarily  taken  for  sport, 
fur,  food,  or  conmierce  within  the  State 
except  that  any  species  legally  taken  for 
sport,  fur,  food,  or  commerce  in  some 
but  not  all  parts  of  a  State  may  be 
deemed  nongame  within  any  area  where 
such  taking  is  prohibited;  and 

(2)  Are  not  listed  as  endangered  or 
threatened  species  under  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531- 
1543);  and 

(3)  Are  not  marine  mammals  within 
the  meaning  of  section  3(5)  of  the 
Marine  Mammal  Protection  Act  of  1972 
(16  U.S.C.  1362(5));  and 

(4)  Are  not  domesticated  species  that 
have  reverted  to  a  feral  existence. 

(h)  Plan  species.  Any  species  or 
subspecies  or  ecologic  association  of 
species  and  subspecies  which  is 
designated  to  be  addressed  through 
actions  set  forth  in  an  approved 
conservation  plan. 

(i)  Project.  A  definitive  proposal 
submitted  by  a  State  and  approved  by 
the  regional  director  for  funding  under 
this  Act. 

(j)  Regional  Director.  The  regional 
director  of  the  U.S.  Fish  and  Wildlife 
Service  or  his/her  designee. 

(k)  Secretary.  The  Secretary  of  the 
Interior  or  his/her  designee. 

(1)  State.  Any  State  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico, 
American  Samoa,  the  Virgin  Islands, 
Guam,  the  Trust  Territories  of  the 
Pacific  Islands,  and  the  Commonwealth 
of  the  Northen  Mariana  Islands. 

§  83.2    Participant  eligibility. 

Participation  is  limited  to  designated 
State  agencies.  If  a  State  places  primary 
legal  authority  for  the  conservation  of 
fish  and  wildlife  in  more  than  one 
agency,  the  governor  or  chief  executive 
of  that  State  shall  designate  the  State 
agency  which  will  serve  to  coordinate 
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the  State  actions  under  this  Act.  The 
director  of  each  design.ited  State  agency 
shall  notify  the  regional  director,  in 
writing,  of  the  official(s)  authorized  to 
sign  Federal  Aid  documents  and  of  any 
changes  in  such  authorizations. 

§  83.3    Allocation  of  funds. 

In  accordance  with  the  provisions  of 
the  Act,  the  allocation  of  funds  to  the 
States  shall  take  into  account  the  area 
and  population  of  each  State. 

(a)  Area  of  the  land  and  water  of  each 
State  shall  be  as  determined  by  the 
Department  of  Commerce  and  shall 
include  the  area  of  coastal  and  Great 
Lakes  waters  within  each  State. 

(b)  Population  of  each  State  shall  be 
the  most  recent  population  estimates,  as 
determined  by  the  Department  of 
Commerce. 

§  83.4    Eligible  undertakings. 

Funding  under  this  Act  may  be 
approved  by  the  regional  direclor  to 
carry  out  projects  which  meet  the 
standards  of  substantiality  as  defined  m 
§  83.12  and  which  conform  to  one  of  the 
following: 

(a)  A  proposal  to  implement  a 
nongame  action  in  lieu  of  Mi  approved 
conservation  plan.  Upon  a  showing  of 
need,  a  State  may  request  funding  under 
this  Act.before  a  conservation  plan  is 
approved.  Such  a  proposal  must: 

(1)  Be  for  the  purpose  of  conserving, 
restoring,  or  otherwise  benefitting 
nongame  fish  and  wildlife,  its  habitats 
or  its  users; 

(2)  Comply  with  standards  contained 
in  the  Federal  Aid  Manual;  and 

(i)  Consist  of  work  to  be 
dccomplished  before  October  1,  1986.., 

jb)  A  proposal  to  develop  or  mainttwn 
a  conservation  plan.  The  designated 
Slate  agency  may  apply  for  funding  of  a 
project  for  developing  a  conservation 
plan,  coordinating  or  consolidating  a 
conservation  plan  with  other  plans,  or 
maintaining  a  previously  approved 
conservation  plan.  State  costs  incurred 
Liter  than  September  30,  1991,  for  the 
development  of  a  conservation  plan 
cannot  be  approved  for  funding. 

(c)  A  proposal  to  implement  actions 
described  in  an  approved  conservation 
plan.  Such  a  proposal  specifies  and 
requests  funding  to  cover  one  or  more  of 
the  nongame  actions  described  in  the 
approved  conservation  plan. 

§  83.5    Limitations. 

The  following  limitations  shall  apply 
to  the  eligibility  of  projects  for  funding 
under  the  Act: 

(a)  Of  the  total  estimated  costs  for  any 
project  proposed  under  this  Act.  not  less 
than  80  percent  shall  be  for  work  or 
activities  for  the  principal  benefit  of 


nongame  fish  and  wildlife  resources  or 
of  the  public  use  of  these  resources. 

(b]  Upon  approval  of  a  conservation 
plan,  all  projects  must  be  limited  to 
actions  required  for  implementing  or 
revising  the  plan  or  for  coordinating  or 
consolidating  the  plan  with  other  plans 

(c]  Not  more  than  10  percent  of  the 
costs  of  any  project  which  is  carried  out 
in  lieu  of  an  approved  conservation 
plan,  or  which  is  carried  out  under  an 
approved  conservation  plan  covering 
only  nongame  fish  and  wildlife 
resources,  may  be  derived  from  the  sale 
of  hunting,  fishing,  and  trapping  licenses 
and  from  penalties  (including 
forfeitures)  for  violations  of  hunting, 
fishing,  and  trapping  laws  of  the  Slate. 

(d)  Not  more  than  10  percent  of  the 
estimated  costs  for  projects  to  be  funded 
shall  be  for  law  enforcement  activities. 

(e)  Not  more  than  10  percent  of  the 
cost  of  implementing  any  project  under 
this  Act  shall  be  funded  by  in-kind 
contribution?  from  third  parties. 

§  83.6    Appeals. 

Any  difference  of  opinion  over  the 
eligibility  of  proposed  activities  or 
differences  arising  over  the  conduc:t  of 
work  may  be  appealed  to  the  Director. 
Final  determinations  rests  with  the 
Secretary. 

§  83  7    Availability  of  funds. 

Funds  allocated  to  a  State  under  the 
Act  are  available  for  obligation  and 
expenditure  during  the  fiscal  year  for 
which  they  are  allocated  and  until  the 
close  of  the  succeeding  fiscal  year.  For 
the  purpose  of  this  section,  obligation  of 
allocated  funds  occurs  when  a  project 
agreement  is  approved  by  the  Regional 
Director 

§  83.8    Submission  of  proposals  for 
funding. 

'I'o  make  application  for  funds 
allocated  under  this  Act,  the  State  shall 
submit  to  the  regional  director  an 
Application  for  Federal  Assistance. 

(d)  Each  application  shall  contain 
such  information  as  the  regional  director 
may  require  to  determine  if  the  proposed 
activities  arc  in  accordance  with  the 
Act.  the  provisions  of  this  part,  and  the 
standards  contained  in  the  Federal  Aid 
Manual. 

(b)  .Applications  must  be  signed  by  the 
director  of  the  designated  State  agency 
or  the  official[s)  delegated  to  exercise 
the  authority  and  responsibilities  of 
such  director  in  committing  the  State  to 
participation  under  the  Act. 

§  83.9    Conservation  plans. 

A  conservation  plan  submitted  to  the 
regional  director  for  approval  shall  meet 
the  requirements  for  substantiality  set 
forth  in  §  83.12(a)  and  the  standards 


pif  scribed  in  the  Federal  Aid  Manual, 
and  shall: 

(a)  Identify  the  species  of  nongame 
f:sh  and  wildlife,  and  other  fish  and 
wildlife  deemed  appropriate  by  the 
designated  State  agency  which  are 
within  the  State  and  are  valued  for 
ecological,  educational,  aesthetic, 
cultural,  recreational,  economic,  or 
scientific  benefits  by  the  public; 

(b)  Provide  for  in\entory(ies)  of  the 
identified  species  (plan  species)  to 
determine: 

(1)  Their  population  size,  distribution. 
and  range:  and 

(2J  The  extent,  condition,  and  location 
of  their  significant  habitats. 

(c)  Identify  the  significant  problems 
which  may  adversely  affect  the  plan 
species: 

(d)  Determine  actions  which  should  be 
taken  to  conserve  the  plan  species  and 
their  significant  habitats.  Actions 
proposed  will  seek  to  optimize 
population  levels,  population 
distributions,  and  human  benefits  while 
taking  fully  into  account  the  effects  on 
non-target  species  and  user  groups.  The 
actions  will  utilize  methods  and 
procedures  which  will,  to  the  maximum 
extent  practicable,  ensure  the  well-being 
and  enhancepent  of  the  plan  species; 

(e)  Establish  priorities  for 
implementing  the  actions  proposed  in 
(d): 

(f)  Provide  for  regular  monitoring  of 
the  plan  species  and  the  effectiveness  of 
the  actions  implemented; 

(g)  Provide  for  the  review  of  the  plan 
and  revision,  if  appropriate,  at  intervals 
of  not  more  than  3  years. 

(h)  Describe  procedures  by  which 
inputs  have  been  solicited  from  the 
public  during  plan  development  and  by 
which  inputs  will  be  solicited  during 
revision  and  implementation  of  the  plan; 

(i)  Indicate  State  and  Federal  agencies 
which  were  consulted  during  plan 
development  and  which  will  be 
consulted  during  plan  implementation.  If 
plan  implementation  will  entail 
substantive  cooperation  with  other 
agencies,  an  agreement  describing  the 
intended  cooperation  and  signed  by  the 
involved  parties  must  be  executed 
before  funding  is  authorized 

§83.10    Cost  sharing 

Federal  and  State  participation  in  the 
costs  incurred  in  com.pletion  of 
approved  work  funded  by  this  Act  shall 
be  limited  as  follows; 
(a)  The  Federal  share  ma\  not  exceed: 
(1)  Ninety  percent  of  the  costs  for 
development  of  conservation  plans. 
except  after  September  30.  1984,  the 
Federal  share  may  not  exceed  "5 
percent  of  the  cost  for  development  of 
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conservation  plans,  and  after  September 
30.  1991.  no  reimbursement  may  be  paid 
under  this  Act  for  development  of  n 
conservation  plan; 

(2)  Seventy-five  percent  of  the  co,5ts 
for  implementing  and  revising  an 
approved  conservation  plan,  except  the 
Federal  share  may  be  increaaed  'o  W 
percent  if  two  or  more  States  h^vt' 
mutually  agreed  to  cooperate  m 
implementation  projects,  provided, 
however,  that  after  September  30.  1991. 
the  Federal  share  may  not  exceed  .50 
percent  if  the  conservation  plan  covers 
only  nongame  species; 
1    (3)  Seventy-five  percent  of  the  costs 
incurred  prior  to  October  1. 1986,  for 
projects  which  are  not  covered  by  an 
approved  conservation  plan,  except  the 
Federal  share  may  be  increased  to  90 
percent  if  two  or  more  States  have 
mutually  agreed  to  cooperate  in  projects. 

(b)  The  State  share  of  project  costs: 

(1)  May  be  in  the  form  of  cash  or  in- 
kind  contributions,  subject,  to  the 
limitations  described  in  §  83.5  and  the 
following  conditions: 

(!)  The  allowability  and  valuation  of 
in-kind  contributions  shall  be  in 
accordance  with  the  provisions  of  0\fB 
Circular  A-102  and  the  policies  and 
standards  as  described  in  the  Federal 
Aid  Manual. 

(ii]  Volunteers  proposed  by  the  Stnte 
to  provide  personal  services  to  be 
claimed  as  in-kind  contributions  must 
possess  qualifications  appropriate  to  the 
service  to  be  performed.  The  State  must 
attest  to  such  qualifications  of  all  such 
volunteers  based  on  the  volunteers' 
training,  experience  or  employment 
status,  or  upon  an  endorsement 
provided  by  a  recognized  institution, 
agency,  or  professional  society, 

(2)  May  not  be  dertved  from  other 
Federal  funds. 

§  83. 11    Cooperation  b«tw««n  Sutes. 

Whenever  two  or  more  States  propose 
to  cooperate  in  the  revision  of  a 
conservation  plan  or  in  a  conservation 
action  which  will  result  in  a  higher  rate 
of  Federal  costsharing,  such  States  shall 
describe  in  documentation  the  plan  or 
action  to  be  jointly  undertaken.  The 
proposed  cooperation  afaall; 

(a)  Require  each  cooperating  State  to 
accept  and  carry  out  a  substantial  share 
of  the  described  undertaking; 

(b)  Enhance  the  effectiveness  of  or 
reduce  the  total  coat  in  accompHshing 
the  project  purpose; 

(c)  Be  supported  by  a  memorandum  of 
understaiufing  executed  by  the 
cooperating  States. 

§  S3. 1 2    Proi*ct  requlrenMnta. 

Each  project  piopoced  for  funding 
undei  the  Act  shall  be  substantial  in 


character  and  design  and  shall  be  in 
conformance  with  the  policies  and 
standards  contained  in  the  Federal  Aid 
Manual. 

(a)  A  substantial  project  for  plan 
development  or  plan  maintenance  is  one 
which: 

(1)  Provides  defined  objectives  related 
10  completion  or  revision  of  the  plan, 
with  schedules  for  completion; 

(2)  Utilizes  accepted  planning 
techniques  and  appropriate  procedures; 

(3)  Provide"?  for  public  involvement; 

(4)  Accomplishes  its  purpose  at  a 
reasonable  cost; 

(5)  Provides  assurance  that,  upon 
completion  of  the  plan,  the  State  intends 
to  be  guided  by  the  conservation  plan 
beino  developed  or  mamtained. 

(b)  A  substantial  project  for 
implementation  of  approved 
conservation  plans  is  one  which: 

(1)  Identifies  specific  conservation 
actions  contained  in  the  pldir; 

(2)  Identifies  the  objectives  to  be 
accomplished  re!a*ed  to  the  needs 
described  in  the  plan: 

I J)  Utilizes  accepted  conservation  and 
management  principles,  sound  design, 
and  appropriate  procedures. 

(c)  A  substantial  project  for  actions  in 
lieu  of  an  approv  ed  conservation  plan  is 
one  which: 

(1)  Identifies  and  describes  a  need 
within  the  purposes  of  the  Act; 

(2)  Identifies  the  objectives  to  be 
accomplished  based  on  the  stated  need; 

(3)  Utilizes  accepted  conservation  and 
management  principles,  sound  design, 
and  appropriate  procedures; 

(4)  Will  yield  benefits  which  are 
pertinent  to  the  identified  need  at  a  level 
commensurate  with  project  costs. 

§  83.13    Application  of  funds  provided 
under  ttie  Act. 

|a)  Funds  provided  under  this  Act 
shall  be  applied  only  to  activities  or 
purposes  approved  by  the  regional 
director  or  contained  in  a  conservation 
pLin  approved  by  the  regional  director. 
If  otherwise  applied,  such  funds  must  be 
replaced  by  the  State  to  maintain 
eligibility. 

.     (bj  Real  property  acquired  or 
constructed  with  Federal  Aid  fijnds  must 
continue  to  serve  the  purpose  for  which 
acquired  or  constructed: 

(1)  When  such  property  passes  from 
management  control  of  the  designated 
State  agency,  either  the  control  must  be 
fully  restored  to  the  deaignatad  State 
agency  or  the  real  property  must  be 
replaced  using  non-Federal  Aid  funds. 
Replacement  property  must  be  of  equal 
valu«  at  current  market  prices  and  with 
eqittil  or  commensurate  oon^me  fish 
and  wildlife  benefits  as  (he  ori^al 
property.  The  State  may  be  granted  up 


to  3  years  from  the  date  of  notification 
by  the  regional  director,  to  acquire 
replacement  property  before  becoming 
ineligible. 

(2)  When  such  property  is  used  for 
purposes  which  interfere  with  the 
accomplishment  of  approved  purposes, 
the  violating  activities  must  cease  and 
any  adverse  effects  resulting  must  be 
remedied. 

(3)  When  such  property  is  no  longer 
needed  or  useful  for  its  original  pnrpose. 
and  with  prior  approval  of  the  regional 
director,  the  property  shall  be  used  or 
disposed  of  as  provided  in  Attachment 
N  of  0MB  Circular  A-102, 

(c)  Federal  Aid  funds  shall  not  be 
used  for  the  purpose  of  producing 
income.  However,  income  producing 
activities  incidental  to  accomplishment 
of  approved  purposes  are  allowable. 
Income  derived  from  such  activities 
shall  be  accounted  for  in  the  project 
records  and  its  disposition  shall  be  in 
accordance  with  Attachment  E  of  0MB 
Circular  A-102. 

§  83.14    Allowable  costs. 

Allowable  costs  are  limited  to  those 
which  are  necessary  and  reasonable  for 
accomplishment  of  the  approved  project 
or  action  and  are  in  accordance  with  the 
cost  principles  of  OMB  Circular  A-87. 

(a)  All  costs  must  be  supported  by 
source  documents  or  other  records  as 
necessary  to  substantiate  the 
application  of  funds.  Such 
documentation  and  records  are  subject 
to  review  by  the  Secretary  to  determine 
the  allowability  of  costs. 

(b)  Costs  incurred  prior  to  the 
effective  date  of  the  project  agreement 
are  allowable  only  when  specifically 
provided  for  in  the  project  agreement. 

(c)  Projects  or  facilities  designated  to 
include  purposes  other  than  those 
eligible  under  the  Act  shall  provide  for 
the  allocation  of  costs  among  the 
various  purposes.  The  method  uses  to 
allocate  costs  shall  produce  an  equitable 
distribution  of  costs  based  on  the 
relative  used  or  benefits  provided. 

§83.15    Payments. 

Payments  to  the  State  shall  be  made 
for  the  Federal  share  of  allowable  costs 
incurred  by  the  State  in  accomplishing 
approved  projects. 

(a)  Requests  for  payments  shall  be 
submitted  on  forms  furnished  by  the 
regional  director. 

(b)  Payments  shall  be  made  only  fo 
the  office  or  official  8pecifiet^  by  the 
designated  State  agency  and  authorized 
under  the  laws  of  the  State  to  receive 
public  funds  for  the  State. 

(c)  AH  payments  are  subject  to  final 
determination  of  allowability  based  on 
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audit.  Any  overpayments  made  to  the 
State  shall  be  recovered  as  directed  by 
the  regional  director. 

§83.16    Maintenance. 

The  State  is  responsible  for 
maintenance  of  all  capital  improvements 
acquired  or  constructed  with  Federal 
.=\id  funds  throughout  the  useful  life  of 
each  improvement.  Costs  for  such 
maintenance  are  allowable  when 
provided  for  in  approved  projects.  The 
maintenance  of  improvements  acquired 
or  constructed  with  non-Federal  .-Xid 
funds  are  allowable  costs  wlien  such 
improvements  are  necessary  to 
accomplishment  of  project  purposes  as 
approved  by  the  regional  director,  and 
when  such  costs  are  otherwise 
allowable  by  law. 

§83.17    Responsibilities 

In  the  conduct  of  activities  funded 
under  the  Act,  the  State  is  responsible 
for: 

(a)  The  supervision  of  each  project  to 
assure  that  it  is  conducted  consistent 
with  the  project  documents  and  !h;it  it 
p.fovides: 

(1)  Proper  and  effective  u.se  of  funds: 

(2)  Maintenance  of  projert  records; 

(3)  Timely  submission  of  reports; 

(4)  Regular  inspection  and  monitoring 
of  work  in  progress. 

(bj  The  selection  and  supeivision  of 
project  personnel  to  assure  that: 

(1)  -Adequate  and  competent 
personnel  are  available  to  carry  the 


project  through  to  a  satisfactory  and 
timely  completion: 

(2j  Project  personnel  perform  the  work 
to  ensure  that  time  schedules  are  m.et. 
projected  work  units  are  accomplished, 
other  performance  objectives  are 
ac:hieved.  and  reports  are  submit'ed  ;is 
required. 

(c)  The  accountability  and  control  of 
all  assets  to  assure  that  they  serve  the 
purposes  for  which  acquired  throughout 
their  useful  life. 

(d)  The  compliance  with  all   ipplicable 
I'rdrral.  State,  and  local  laws. 

{>•]  The  settlement  and  satisfaction  of 
all  contractual  and  administrative  issues 
arising  out  o!  procurement  entered  into. 

§83.18    Records. 

The  State  shall  maintain  current  and 
complete  financial,  property  and 
procurem.ent  records  in  accordance  with 
requirements  contained  in  the  Federal 
.•\id  Manual  and  OMB  Circular  A-102. 

(a)  Financial,  supporting  documents, 
and  all  other  records  pertinent  to  a 
project  shall  be  retained  for  a  period  of  3 
years  after  submission  of  the  final 
expenditure  report  on  the  project.  If  any 
htigation,  claim,  or  audit  was  started 
before  the  e.xpiration  of  the  3-year 
period,  the  records  shall  be  retained 
until  the  resolution  is  completed. 
Records  for  nonexpendable  property 
shall  be  retained  for  a  period  of  3  years 
toliowing  final  disposition  of  the 
property. 

(b)  The  Secretary  and  the  Comptroller 
General  of  the  United  States,  or  any  of 


their  duly  authorized  representatives, 
shall  have  access  to  any  pertinent 
books,  documents,  papers  and  records 
of  the  State. 

§83  19     Land  control 

1  fie  State  must  control  lands  or 
waters  on  which  capital  improvements 
are  made  with  Federal  Aid  funds. 
Control  may  be  exercised  through  fee 
title,  lease,  easement,  or  agreement. 
Control  must  be  adequate  for  protection. 
mainfenance,  and  use  of  the 
improvement  throughout  its  useful  life. 

§83  20     Assurances. 

The  State  must  agree  to  and  certify 
that  It  will  comply  with  all  applicable 
Federal  laws,  regulations,  and 
requirements  as  they  relate  to  the 
application,  acceptance,  and  use  of 
Federal  funds  under  the  Act  The 
Secretary  shall  have  the  rigiit  to  rcMcu 
or  inspect  for  compliance  at  any  time. 
Upon  determination  of  noncompliance, 
the  Secretary'  may  terminate  or  suspend 
any  actions  or  projects  in 
noncompliance,  or  may  declare  the  State 
ineligible  for  further  participation  in 
program  benefits  until  compliance  is 
achieved. 

Dated:  September  27. 1982. 

G.  Ray  Amett, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks.  ^ 
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This   section   of   the   FEDERAL    REGISTER 
contains   notices   to   the   putrfic   of   the 
proposed   issuance   of   rules   and 
regulations.    The   purpose   of   these    notices 
IS   to  give   interested   persons   an 
opportunity   to   participate   m    the    rule 
making   pnor   to   the   adoption    of   the    final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 


5  CFR  Part  352 


Reempioyment  Rights 

agency:  Office  of  Personnel 

.Management. 

action:  Proposed  regulations. 

SUMMARY:  To  implement  applicable  law, 
'he  Office  of  Personnel  Management 
1 0PM)  proposes  to  amend  its  regulations 
on  reemployment  rights  to;  (1)  Add 
provisions  for  the  reemployment  of 
employees  of  executive  branch 
departments  and  agencies  following 
employment  by  the  Senate  Committee 
on  Appropriations;  and  (2)  remove 
obsolete  provisions  for  reemployment 
following  service  in  the  Economic 
Stabilization  Program.  The  new 
reemployment  provisions  will  entitle 
employees,  on  leaving  employment  with 
the  Senate  Committee  for  reasons  other 
♦ban  cause,  to  be-reemployed  by  their 
former  agencies  in  the  positions  and 
with  the  pay  they  would  have  held  had 
they  remained  with  those  agencies. 
COMMENT  DATE:  Comments  will  be 
considered  if  received  no  later  than 
lanuary  11,  1983. 

FOR  FURTHER  INFORMATION  CONTACT: 

V\il!iam  Bohlmg,  Noncompetitive 
Staffing  Branch.  Staffing  Group.  (202) 
632-6000. 

SUPPLEMENTARY  INFORMATION:  Section 

67d  of  title  2.  United  States  Code, 
provides  that  employees  of  executive 
branch  departments  and  agencies  who 
left  to  accept  employment  on  the  Senate 
Committee  on  Appropriations  are 
entitled,  upon  termination  of  that 
employment  other  than  for  cause,  to  be 
restored  "to  a  department  or  agency 
where  an  opening  exists  com.parable  to 
the  position  which,  according  to  the 
records  of  the  department  or  agency 
which  he  left  *    *    '  such  person  would 
he  occupvng  if  he  h.id  remained  m  the 
employ  of  such  department  or  agenc^ 
(Jiring  the  ti.me  he  was  employed  by  the 


committee;  and  such  persons  shall  be 
restored  to  such  position  with  the  same 
seniority,  status,  and  pay  as  if  he  had 
remained  in  the  employ  of  the 
department  or  agency  which  he  left 
during  such  time." 

The  statute  sets  no  conditions  for  the 
type  of  appointment  held  before  service 
on  the  committee.  Therefore,  the 
proposed  regulations  would  apply  to 
employees  holding  any  t\pe  of 
appointment,  in  either  the  competitive  pr 
the  excepted  service.  However,  because 
employees  are  entitled  only  to  positions 
wbich  they  could  have  reached  had  they 
not  taken  the  approprii^tions  committee 
assignment,  those  who  left  time-limited 
appointments  would  not  be  entitled  to 
restoration  or  employment  consideration 
if  their  appointments  expire  during  their 
service  with  the  committee. 

The  statute  sets  no  minimum  period  of 
service  on  the  committee  before 
reemployment  rights  may  be  exercised, 
but  does  require  that  application  for 
reemployment  be  made  within  30  days 
after  termination  from  the  committee. 
The  proposed  regulations  would  reflect 
this  requirement  and.  to  ensure  that 
eligible  employees  are  reemployed 
promply.  vvould  require  that 
reemploymiCnt  be  effected  within  30 
days  after  receipt  of  the  employee's 
application  or  on  his  or  her  termination 
from  the  coinmittee,  whichever  is  later. 
.Although  the  statute  provides  that 
application  fur  reemployment  be 
submitted  to  0PM,  the  regulations 
would  delegate  to  agencies  authority  to 
determine  employees'  eligibility,  make 
appointments  and  set  pay  under  this 
authority  without  obtaining  OPM's 
approval  of  individual  actions. 

The  statute  permits  reemployment  in 
an  agency  other  than  the  one  an 
employee  left,  but  provides  no  specific 
criteria  for  determining  that  a  position  in 
another  agency  is  comparable  to  the  one 
the  employee  would  have  attained  by 
remaining  in  his  or  her  original 
employing  agency.  Therefore,  the 
proposed  regulations  would  provide 
mandatory  reemployment  rights  only  to 
the  agency  which  an  employee  left  or  to 
which  the  employee  s  position  was 
transferred  through  transfer  of  function 
Reemployment  with  another  agency 
would  be  permitted  if  the  agency  has  an 
appropriate  vacancy  and  the 
appointment  is  consistent  with  the 
agency's  staffing  procedures. 


Section  212(g)  of  the  Economic 
Stabilization  Act  of  1970  provided 
reemployment  rights  for  certain 
employees  hired  under  the  Economic 
Stabilization  Program.  The  Economic 
Stabilization  Act  expired  in  April  1974. 
Although  certain  of  its  provisions  were 
incorporated  in  Executive  Order  11788, 
which  transferred  duties  to  the  Council 
on  Wage  and  Price  Stability,  and  in 
legislation  authorizing  the  Council  and 
the  Department  of  Energy,  neither  the 
Executive  order  nor  the  statutes 
included  the  reemployment  provisions. 
Therefore,  the  regulations  implementing 
section  212(g)  of  the  Economic 
Stabilization  Act  are  obsolete. 

E.O.  12291.  Federal  Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  as  defined  under  Section  1(b) 
of  E.O.  12291,  Federal  Regulation. 

Rf\'^ulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  only  the  procedures 
under  which  certain  employees  may 
move  between  the  legislative  and 
executive  branches  of  the  Federal 
Government. 

List  of  Subjects  in  5  CFR  Part  352 

Administrative  practice  and 
procedure.  Government  employees. 
International  organizations. 

Office  of  Personnel  Mdnngprnent. 
Donald  ).  Devine, 

Direi  tor. 

PART  352— [AMENDED] 

Accordingly,  OPM  proposes  to  revise 
Subpart  F  of  5  CFR  Part  352  to  read  as 

follows; 

Subpart  F— Reemployment  Rights  After 
Service  With  the  Senate  Committee  on 
Appropriations 

Sec. 

352.601  Purpose. 

352. b02  Kligibility  for  reemployment  rights. 

352.603  Consideration  for  promotion. 

352.604  Basic  entitlement  to  reomployme.nt. 
,i52  605  Effecting  reemployment. 

3.52.606     Additional  eligibility. 

352.607  Termination  of  reemplo'.inent  rights. 

352.608  Appeals  to  the  Merit  Systems 
Protection  Board. 

Authority:  2  U.S.C.  67a. 


U  M  I 
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Subpart  F— Reemployment  Rights 
After  Service  Wttti  the  Senate 
Committee  on  Appropriations 

§  352.601    Purpose. 

The  subpart  govern  reemployment 
rights  and  employment  consideration 
authorized  by  section  67a  of  title  2. 
United  States  Code,  after  service  with 
the  Senate  Committee  on 
Appropriations. 

§  352.602    Eltgibiltty  for  reemployment 
rights. 

(a)  Except  as  provided  in  paragraph 
(b]  of  this  section,  any  employee  in  the 
executive  branch  of  the  Government 
who  leaves  such  employment  to  accept 

a  position  with  the  Senate  Committee  on 
Appropriations  is  entitled  to 
reemployment  in  his/her  former 
employing  agency  or  in  another  agency 
in  accordance  with  the  provisions  of  this 
subpart  in  a  position  under  the  same 
type  of  appointment  previously  held. 

(b)  An  employee  who  left  a  time- 
limited  appointment  is  not  entitled  to 
restoration  or  employment  consideration 
if  his/her  appointment  would  have 
expired  during  the  time  of  service  with 
the  committee. 

(c)  In  the  case  of  an  employee  whose 
former  position  is  transferred  to  another 
agency  by  transfer  of  function,  all 
provisions  in  this  subpart  for 
reemployment  in  his/her  former  agency 
will  apply  in  the  agency  to  which  the 
position  is  transferred. 

§  352.603    Consideration  for  promotion. 

(a)  An  employee  with  reempioymenf 
rights  under  this  subpart  shall  be 
considered  by  his/her  former  agency  for 
all  promotion  for  which  he/she  would 
be  considered  were  he/she  not  serving 
with  the  Senate  Committee  on 
Appropriations. 

(b)  Wh:^n  the  position  an  employee 
last  held  in  his/her  former  agency  is 
regraded  upward  while  he/she  is 
serving  with  the  Senate  Committee  on 
Appropriations  with  reemployment 
rights  under  this  subpart,  the  employees 
former  agency  shall  place  him/her  in  the 
regarded  position. 

§  352.604    Basic  entitlement  to 
reemployment 

(a)  Position  in  which  reemployed.  On 
reemployment,  an  employee  is  entitled 
to  be  appointed  to  a  position  in  his/her 
former  agency  in  the  following  order: 

(1)  To  the  position  to  which  promoted 
in  absentia  under  §  352.603,  or  if  that 
position  is  not  available,  to  a  position  at 
the  same  grade.  If  the  employee  is 
reemployed  at  a  higher  grade,  his/her 
pay  will  be  computed  as  if  the  employee 
had  been  promoted  on  the  date  he/she 


would  have  been  had  he/she  not  been 
absent. 

(2)  To  the  position  he/she  last  held  in 
the  agency  or,  if  that  position  is  not 
available,  to  another  position  at  the 
same  grade. 

[b]  Pay  upon  reemployment  Upon 
reemployment  in  his/her  former  agency 
in  the  same  or  a  higher  grade,  the 
employee  is  entitled  to  be  placed  at  the 
rate  within  the  grade  which  he/she 
would  have  attained  by  remaining  with 
the  agency,  taking  into  account  within 
grade  increases,  statutory  pay 
adjustments,  and  merit  pay  increases. 

(c)  Status  and  tenure  upon 
reemployment.  (1)  Reemployment  will 
be  in  a  position  under  the  same  type  of 
appointment  previously  held  and  will  be 
under  the  same  appointing  authori'.y  or 
another  authority  under  which  the 
employee  could  have  been  assigned  had 
hp/she  remained  with  the  agency. 

[2]  An  employee  who  left  a  career 
appointment  will  be  reemployed  in  a 
career  appointment.  An  employee  who 
left  a  career-conditional  appointment 
will  be  reemployed  in  a  career 
appointment  if  he/she  meets  the  service 
requirement  for  career  tenure; 
otherwise,  the  employee  will  be 
reemployed  in  a  career-conditional 
appointment.  Service  with  the 
committee  will  be  credited  in 
determining  whether  the  employ  ee 
meets  the  requirement  for  career  tenure. 

(3)  An  employee  who  left  a  time- 
limited  appointment  will  be  reemployed 
under  the  same  type  of  appointmer.t  for 
an  amount  of  timie  equal  to  that  which 
the  employee  had  left  to  serve  before 
leaving  to  accept  service  with  the 
committee;  except  that  service  after 
reemployment  may  not  exceed  the 
e.xpiration  date  for  the  project  or 
•authority  under  which  the  employee  was 
originally  appointed. 

§  352.605    Application  for  reemployment. 

(a)  Application  for  reemployment.  The 
employee  must  apply  to  his/her  former 
ayrncy  for  reemployment  not  later  than 
30  days  after  separation  from  the 
r.o.Tiniittee. 

(!j)  Date  of  return.  An  employee 
eligible  for  reemployment  under  this 
subpart  is  entitled  to  be  reemployed  as 
soon  as  possible  after  his/her 
application  for  reemployment  is 
received,  and  in  any  event,  must  be 
reemployed  within  30  days  after  his/her 
application  is  received  or  after  his/her 
separation  from  the  committee, 
whichever  is  later. 

§  352.606    Additional  engibllity. 

(a)  An  employee  with  reemployment 
rights  under  this  subpart  may  also  apply 
for  employment  with  an  agency  other 


than  the  one  he/she  left.  Employment 
may  be  effected  under  any  appropriate 
appointing  authority. 

(b)  Application  for  employment  with 
another  agency  must  be  filed  not  later 
than  30  days  after  the  employee  s 
separation  from  the  committee  .\n\ 
appointment  under  this  section  will  be 
effective  on  a  date  negotiated  between 
the  employee  and  the  agency  involved. 

(c)  Upon  employment  under  the 
provisions  of  this  section,  the 
employee's  pay  will  ^  set  at  a  rate  at 
least  equal  to  that  wmch  he/she  would 
be  earning  in  his/her  former  grade, 
taking  into  account  mandatory  within 
grade  increases  and  pay  adjustments. 

§  352.607    Termination  of  reemployment 
rights. 

An  employee's  reemployment  rights 

uiuler  this  subpart  terminate  if  he/.she  is 
separated  for  cause  from  employment 
with  the  committee  or  if  he/she  fails  to 
apply  for  reemployment  within  30  days 
after  separdtion  from  the  committee 
other  than  for  reemployment  within  30 
days  aftr  separation  from  the  committee 
other  than  for  cause. 

§  352.608     Appeals  to  ttie  Merit  Systems 
Protection  Board. 

11  an  employee  considers  that  ht/she 
has  been  improperly  reemployed  or  has 
been  improperly  denied  reemployment 
to  which  the  employee  considers  he/she 
is  entitled  under  this  subpart,  the 
employee  may  appeal  to  the  Merit 
Systems  Protection  Board  under  the 
provisions  of  the  Board's  regulations. 

|FR  Doc.  30864  Filpd  n-10-«2.  n<'_  ami 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

r 

7  CFR  Part  27  '' 

Regulations  Under  Cotton  Futures 
Legislation:  Removal  of  Augusta, 
Georgia  From  List  of  Bona  Fide  Spot 
Cotton  Markets 

AGENCY:  .Agricultiiral  Marketing  Service, 

USDA. 

action:  Proposed  rule. 

SIJMMARY:  This  notice  proposes  the 
removal  of . Augusta,  Georgia  from  the 
list  I'f  nine  bona  fide  cotton  markets 
designated  by  the  Secretary  of 
Agriculture  to  be  used  to  established 
settlement  differences  for  futures 
contracts  whenever  the  quality  of  cotton 
delivered  differs  from  the  base  quality. 
This  proposal  is  one  of  several  cost- 
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cutting  actions  made  necessary  by  the 
reduced  Fiscal  Year  1983  budget  for 
cotton  market  news  activities.  The 
Augusta  spot  market  has  only 
marginally  met  the  criteria  as  a 
designated  spot  market  for  a  number  of 
years.  Its  removal  would  have  no  impact 
on  settlement  differences  for  futures 
contracts  and  no  significant  impact  on 
the  accuracy  or  representiveness  of 
daily  spot  cotton  quotations. 

date:  Comments  by  December  13^1962. 

ADDRESS:  Comments  may  be  mailed  to 
Loyd  R.  Frazier,  Chief,  Marketing 
Services  Branch,  Cotton  Division,  AMS. 
USD  A.  Washington,  D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT*. 

Loyd  R.  Frazier,  (202)  447-2147. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  has  been  reviewed  under  the 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
of  February  17, 1981  and  has  been 
classified  "non-major"  as  it  does  not 
meet  criteria  contained  therein  for  major 
regulatory  action.  William  T.  Manley, 
Deputy  Administrator  for  Marketing 
Programs  Operations,  has  determined 
that  this  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  business  entities 
because  (i)  Augusta  quotations  have  not 
been  used  for  futures  contract 
settlement  purposes  since  1988,  (ii)  the 
accuracy  of  the  daily  spot  cotton 
quotations  will  not  be  reduced  by  the 
removal  of  Augusta,  and  (iii)  the  trading 
of  spot  cotton  on  the  Augusta  market 
will  not  be  restricted  by  this  proposed 
action. 

A  30-day-comment  period  is  deemed 
adequate  because  of  the  need  to 
implement  the  proposed  cost  savings 
action  as  soon  as  possible  in 
conjunction  with  other  cost-saving 
efforts. 

The  United  States  Cotton  Futures  Act 
(7  U.S.C.  15b)  authorizes  the  Secretary 
of  Agriculture  to  designate  bona  fide 
spot  cotton  markets  to  be  used  to 
establish  settlement  differences  for 
futures  contracts  whenever  the  quality 
of  cotton  delivered  differs  from  the  base 
quality.  The  Act  directs  the  Secretary  to 
designate  those  cotton  markets  in  which 
spot  cotton  is  sold  in  such  volume  and 
under  such  conditions  as  customarily  to 
reflect  accurately  the  value  of  Middling 
cotton  and  the  differences  between  the 
prices  of  values  of  Middling  cotton  and 
of  other  grides  for  which  standards 
have  been  established.  There  are  nine 
markets  so  designated  at  the  present 
ti-Tie.  Prices  from  only  seven  of  these 
markets  are  used  for  futures  contract 
settlement  purposes.  The  other  two. 


Augusta.  Georgia  and  Fresno,  California 
are  carried  as  extra  or  reserve  markets 
although  the  act  does  not  require 
reserve  markets. 

Edch  designated  spot  market  is 
required  to  establish  and  maintain  a 
competent  spot  quotations  committee 
for  the  purpose  of  establishing  daily 
price  quotations  for  that  market.  The 
LJ.S,  Department  of  Agriculture  is 
respon'?ibie  for  the  accuracy  of  the  spot 
quotations  established  in  each 
de.signated  market.  A  USDA  employee  is 
assigned  to  each  market  to  collect, 
analyze,  and  present  pertinent  price 
information  at  twice-weekly  committee 
meetings. 

A  reduction  in  the  Fiscal  Year  1983 
budget  for  cotton  market  news  activities 
has  necessitated  a  close  review  of  all 
market  news  programs  on  a  cost/benefit 
basis.  A  number  of  cost-reduction 
measures  are  under  consideration,  one 
of  which  proposes  the  removal  of 
Augusta,  Georgia  from  the  list  of  nine 
bona  fide  spot  cotton  markets.  The 
Augusta  spot  market  is  supervised  by  a 
USDA  employee  headquartered  in 
Macorf,  Georgia  who  travels  to  Augusta 
each  week  to  canvass  the  market  and 
meet  wsth  the  quotations  committee. 
Savings  resulting  from  the  removal  of 
the  Augusta  market  would  augment 
s.^vings  from  other  market  news  cost- 
savings  measures  that  are  necessary  to 
operate  within  the  Fiscal  Year  1983 
budget. 

The  Augusta  market  has  only 
marginally  met  the  criteria  for 
designation  for  several  years  and  it  is 
currently  at  a  level  that  is  significantly 
lower  than  any  other  bona  fide  market. 
The  volume  of  spot  cotton  traded  on  the 
Augusta  market  declined  significantly 
during  the  15  years  prior  to  1977  and  the 
validity  of  Augusta's  designation  as  a 
bona  fide  spot  cotton  market  became 
questionable.  Due  to  this  continuing 
downward  trend,  it  was  determined  in 
1977  that  the  Augusta  market  no  l«nger 
met  the  market  designation  criteria  of 
the  Cotton  Futures  Act  and  a  rule  was 
issued  on  October  31  of  that  year 
removing  Augusta  from  the  list  of  bona 
Fide  spot  cotton  markets  (42  FR  56949). 
Removal  of  the  Augusta  market  was 
subsequently  postponed  until  August  1, 
1981  pending  an  evaluation  of  the  cotton 
market  news  needs  in  the  State  of 
Georgia  (44  FR  45917).  The  rule 
removing  Augusta  from  the  list  of  bona 
fide  spot  cotton  markets  was  rescinded 
on  January  14.  1981  due  to  an  increase  in 
participation  of  Augusta  cotton 
exchange  members  in  the  establishment 
of  spot  cotton  quotations  (46  FR  3203). 

This  increase  in  participation  was 
accompanied  by  an  increase  in  reported 


purchases  which  strengthened  the 
validity  of  Augusta's  designation  as  a 
bona  fide  spot  cotton  market.  In 
rescinding  the  action  to  remove 
Augusta,  USDA  reiterated  its 
responsibility  to  continue  to  monitor  all 
of  the  designated  bona  fide  spot  cotton  . 
markets  to  insure  that  each  one 
continues  to  meet  the  criteria  for 
designation.  It  was  the  expectation  of 
USDA  that  the  increased  volume  of 
purchases  reported  on  the  Augusta 
market  would  be  supported  by  an 
accompanying  increase  in  availability  of 
information  on  actual  transactions  in  the 
market. 

Although  the  volume  of  reported 
purchases  on  the  Augusta  market 
increased  after  January  1981,  the 
availability  of  additional  price 
information  on  actual  transactions  failed 
to  materialize.  Furthermore,  it  has  been 
determined  that  much  of  the  increased 
volume  of  reported  purchases  was  in 
Texas  grown  cotton  which  is  not 
representative  of  spot  sales  of  Georgia 
or  southeastern  cotton. 

The  declining  volume  of  locally- 
produced  cotton  being  traded  and  the 
lack  of  actual  sales  information 
indicates  that  the  Augusta  market  is,  at 
best,  only  marginally  qualified  to 
continue  as  a  bona  fide  spot  cotton 
market  and  its  value  as  a  spot  cotton 
market  reporting  point  does  not  warrant 
its  costs  in  operating  the  cotton  market 
news  program  within  the  constraints  of 
a  reduced  Fiscal  Year  1983  budget. 

List  of  Subjects  in  7  CFR  Part  27 

Classification,  Cotton,  Micronaire. 
Samples. 

PART  27— COTTON  CLASSIFICATION 
UNDER  COTTON  FUTURES 
LEGISLATION 

Accordingly,  it  is  proposed  that 
§  27.93  of  the  regulations  (7  CFR  27.93) 
governing  cotton  futures  legislation  be 
amended  by  removing  the  reference  to 
Augusta,  Georgia  from  the  list  of  bona 
fide  spot  cotton  markets  as  follows: 

§27.93    [Amended) 

7  CFR  27.93  is  amended  by  removing 
the  words  "Augusta.  GA,"  from  the  list 
of  bona  fide  spot  markets. 

(90  Stat.  1841-1846;  7  U.S.C.  15b) 

Dated:  October  1. 1982. 

William  T.  Manley. 

Deputy  Administrator,  Marketing  Program 
Operations 

IFR  Ooc  8a-,)09»4  Filed  11-10-81  MS  ami 
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Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  82-333] 

Sugarcane  Smut;  Withdrawal  of 
Proposed  Rule 

agency:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

action:  Withdrawal  of  proposed  rule. 

SUMMARY:  This  document  withdraws  a 
proposal  to  establish  a  nonemergency 
quarantine  and  regulations  to  restrict 
the  interstate  movement  of  certain 
articles  from  certain  areas  in  Florida 
and  from  any  area  in  Hawaii  because  of 
sugarcane  smut.  The  proposal  was 
designed,  among  other  things,  for  the 
purpose  of  preventing  the  artifical 
spread  of  sugarcane  smut  into 
noninfected  sugarcane  growing  arfas  of 
the  United  States.  It  has  now  been 
determined  that  sugarcane  smut  is 
widespread  throughout  sugarcane 
growing  areas  in  the  United  States  and 
that  restrictions  would  not  be  effecli\p 
for  the  purpose  of  preventing  the  spread 
of  sugarcane  smut.  Accordingly,  there  is 
no  longer  any  basis  for  imposing 
restrictions  because  of  suRarcane  smut^ 

A  companion  document  removes 
emergency  regulations  which  were 
designed  to  restrict  the  int-Tstr'te 
movement  of  certain  articles  from 
certain  areas  in -Florida  because  of 
sugarcane  smut.  T  he  cnnipanion 
document  captioned  "Sugarcane  Smut" 
is  published  in  the  final  r,;|p  section  of 
this  issue  of  the  Federal  Register. 
DATES:  The  effective  date  of  this 
document  is  November  12,  1982. 

Written  comments  must  be  received 
on  or  before  January  11,  1983. 
ADDRESSES:  Written  comments  should 
be  submitted  to  TtK^ma-;  j.  Lanier, 
.Assistant  Direi.tor,  Regulatory  Services 
Staff,  Plant  Protection  and  Quarantine, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture. 
Room  643  Federal  Buildiig,  6505  Belciest 
Road.  H>atts\i!Ie.  MD  20.'82.  Written 
comments  rec  eived  m.av  t)e  inspected  at 
Room  641  of  the  Federai  Buikling 
between  6  a.m.  and  4:M)  p  m.,  Monday 
through  Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

N.  Santacroce.  Staff  Ottic:^!.  Biological 
Assessment  Support  Staff.  Plant 
Protection  and  Quaranl,ae.  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  632 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8367. 
SUPPLEMENTARY  INFORMATION:  This 
document  withdraws  that  portion  of  a 


proposal  published  in  the  Federal 
Register  on  February  8. 1980  (45  FR 
8630-8637),  to  estabhsh  a  quarantine 
and  regulations  to  restrict  the  interstate 
movement  of  certain  articles  from 
certain  areas  in  Florida  and  from  any 
area  in  Hawaii  because  of  sugarcane 
smut.  For  a  discussion  of  the  basis  and 
purpose  of  the  withdrawal  of  the 
proposal,  see  the  companion  document 
captioned  "Sugarcane  Smut"  in  the  final 
rule  section  of  this  issue  of  the  Federal 
Register. 

List  of  Subjects  in  7  CFR  Part  301 

.Agricultural  commodities.  Plant 
diseases.  Plants  (Agriculture), 
Quarantine.  Transportation,  Sugarcane 

smut. 

Sees.  8  and  9.  37  Stat.  318.  ns  amended: 
sections  105  and  106.  71  Stat.  32.  71  Sla!,  33,  (7 
U.S  C.  161.  162.  150dd.  ISOee).  CFR  2.17,  2.5I. 
and  371  2 

D.ir.e  at  Washinglo.T,  D.C..  this  8th  day  of 

N(j\(':i  her  m,'i2 

William  F.  Helms, 

Acting  Deputy  Administrator  Plant  Protection 
and  Quarantine.  Animal  and  Plant  Health 
Inspection  Service. 

IFR  Dnr  H2-3110O  Filpd  11-10-82:  8:45  am] 
BILLING  CODE  341CK34-M 


Agricultural  Marketing  Service 

7  CFR  Part  966 

Tomatoes  Grown  in  Florida;  Propcsed 
Handling  Regulation  966.323 

AGENCY:  Agricultural  .M.irketing  Service, 
USD,\. 


action:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
extend  through  June  11.  1983,  and  from 
October  10  through  June  15  each 
marketing  season  thereafter,  the  grade, 
size,  pack,  container,  rr.arking  and 
inspection  requirements  effective  from 
October  13  through  December  31, 1982, 
for  tomatoes  grown  in  certain  counties 
in  Florida.  It  would  promote  orderly 
marketing  of  such  tomatoes  and  keep 
less  desirable  sizes  and  qualities  from 
being  shipped  to  consumers, 
DATE:  Comments  due:  December  13, 
1982. 

ADDRESS:  Comments  should  be  sent  to: 
Hearing  Clerk,  Room  1077-S,  U.S. 
Department  of  Agriculture.  Washington, 
DC.  20250.  Two  copies  of  all  written 
cdiTiments  shall  be  submitted,  and  ihey 
will  be  made  available  for  public 
inspection  at  the  office  of  the  Hearing 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  W.  Porter,  Chief,  Vegetable 
Branch,  F&V,  AMS,  USDA,  Washington, 


D.C.  20250  (202)  447-2615.  The  final 
impact  analysis  relating  to  this  rule  is 
available  on  request  from  Mr.  Porter. 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  this  proposed  regulation  (7 
CFR  Part  966)  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  the  pro\  isions  of  44  U.S.C, 
Chapter  35  and  have  been  assigned 
OMB  *  0581-0073. 

This  action  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291  and  has  been 
designated  a  "nornnajor"  rule.  William 
T.  Manley.  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
determined  that  this  proposed  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  It  is  designed  to  promote 
orderly  marketing  of  the  Florida  tomato 
crop  for  the  benefit  of  producers  and 
consumers,  and  would  not  substantially 
affect  costs  for  the  directly  regulated 
handlers. 

Marketing  Agrepiiic'  N-i   ;.;,"  ,-•  ,! 
Order  No,  966,  both  ,.,^  ,in,i  ■■opd  ■-  LKK 
966]  regulate  the  handling  of  tomatoes 
grown  in  designated  counties  of  Florida. 
The  program  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
The  Florida  Tomato  Committee, 
established  under  the  order,  is 
responsible  for  its  local  administration. 

This  action  is  based  upon  unanimous 
recommendations  made  by  the 
committee  at  its  public  meeting  at 
Marco  Island,  Florida,  on  September  17. 
1982.  The  recommendations  of  the 
committee  reflect  its  appraisal  of  the 
composition  of  the  1982-83  crop  of 
F'lorida  tomatoes  and  the  marketing 
prospects  for  this  season  and  are 
consistent  with  the  marketing  policy  it 
adopted. 

The  proposed  regulation  contains 
requirements  identical  to  those  in  the 
interim  regulation  in  effect  during  the 
period  October  13-December  3, 1982. 
The  proposed  grade  and  size 
requirements  are  necessary  to  prevent 
tomatoes  of  lower  qualify  and 
undesirable  si^e  from  being  distributed 
in  fresh  market  channels.  Such  tomatoes 
are  usually  of  negligible  economic  value 
to  producers.  This  would  provide 
consumers  with  tomatoes  of  good 
quality  and  si?e  throughout  the  season 
consistent  with  the  o\  erall  quality  of  the 
crop  The  proposed  requirements, 
including  those  for  containers,  container 
net  weights,  and  size  classifications,  are 
intended  to  standardize  shipments  in  the 
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interest  of  orderly  marketing  and  to 
improve  returns  to  growers. 

The  requirements  proposed  in  this 
rule  are  the  same  as  those  in  past 
seasons  with  the  exception  of  those 
pertaining  to  size,  pack,  and  containers. 
It  is  proposed  that  tomatoes  meet  a 
minimum  size  requirement  of  2%2  inches 
in  diameter,  compared  with  2%«  inches 
in  past  seasons.  The  committee  has 
determined  that  the  lower  requirement 
permits  tomatoes  of  too  small  a  size  to 
enter  fresh  market  channels.  Demand  is 
weak  for  these  smaller  sizes,  and  prices 
for  all  tomatoes  are  adversely  affected. 
The  increase  in  the  minimum  size 
standards  would  not  have  a  substantial 
effect  on  the  volume  of  tomatoes 
shipped  to  fresh  market. 

The  pack  specifications  would  reflect 
the  increase  in  the  minimum  size 
requirement.  The  adjustment  also  would 
result  in  a  more  even  distribution  of 
tomato  shipments  among  the  established 
size  categories. 

The  trend  over  the  years  has  been  a 
shift  to  the  use  of  smaller  contamers,  as 
evidenced  by  last  year's  replacement  of 
the  30-pound  container  with  one  of  25- 
pounds.  This  year,  the  committee  has 
recommended  the  elimination  of  the  40- 
pound  container.  This  change  would 
have  no  effect  on  tomato  handlers, 
however,  since  the  40-pound  container  is 
no  longer  in  use. 

Exceptions  would  be  provided  to 
certain  of  these  requirements  to 
recognize  special  situations  in  which 
such  requirements  would  be 
inappropriate  or  unreasonable. 
Shipments  would  be  allowed  to  certain 
special  purpose  outlets  without  regard 
to  minimum  grade,  size,  container  or 
inspection  requirements  provided  that 
safeguards  were  used  to  prevent  such 
tomatoes  from  reaching  unauthorized 
outlets.  Tomatoes  for  canning  are 
exempt  under  the  legislative  authority 
for  this  part.  Since  no  purpose  would  be 
served  by  regulating  tomatoes  ised  for 
relief,  experimental  or  charity  purposes 
such  shipments  would  also  be  exempt. 
Because  export  requirements  differ 
materially,  on  occasion,  from  domestic 
market  requirements  such  shipments 
would  be  exempt. 

The  following  types  of  tomatoes 
would  be  exempt  from  these  regulations: 
elongated  types  commonly  referred  to  as 
pear  shaped  or  paste  tomatoes, 
cerasiform  type  tomatoes  commonly 
referred  to  as  cherry  tomatoes, 
hydroponic  tomatoes  and  greenhouse 
tomatoes.  Such  types  are  generally  of 
good  quality,  readily  identifiable  either 
by  their  distinctive  shapes  or  container 
markings  and  usually  comprise  a  very 
small  part  of  the  total  crop.  Only 
tomatoes  shipped  outside  the  regulated 


area  would  be  regulated  because  of  an 
increase  in  the  U-pick  type  of  harvest  in 
Florida  production  areas  close  to  urban 
areas  and  resulting  difficulty  in 
obtaining  compliance  with  regulations. 
The  minimum  quantity  exemption  would 
permit  persons  to  handle  up  to  60 
pounds  of  tomatoes  per  day  without 
regard  to  the  requirements  of  this  part. 
This  would  reduce  the  problem  of 
enforcement  on  small  shipments  of 
essentially  noncommercial  nature.  The 
proposed  requirements  concerning 
special  pack  shipments  are  intended  to 
help  handlers  in  the  production  area 
compete  on  an  equl  basis  with  those 
outside  the  area  by  not  requiring 
reinspectinn  of  previously  inspected  and 
certified  tomatoes  when  repacked  in 
consumer  size  packages. 

Occasionally  individual  fruit  of 
several  varieties  of  tomatoes  grown  in 
Florida  may  be  elongated  in  shape.  This 
characteristic  may  be  exaggerated  by 
adverse  growing  conditions.  It  is 
anticipated  that  handlers  packing  these 
varieties  usually  will  be  able  to  comply 
with  all  provisions  of  the  regulation. 
However,  if  situations  arise  in  which  the 
incidence  of  tomatoes  not  of  the  normal 
globular  shape  makes  sizing  in 
accordance  with  the  present  pack 
specifications  infeasible,  the  affected 
varieties  may  be  exempted  from  the  size 
requirements  of  the  regulation. 

It  is  hereby  proposed  that  the 
requirements  contained  in  this  rule  be 
effective  during  the  period  January  1 
through  June  11, 1983,  this  marketing 
season  and  during  the  period  October  10 
through  the  following  June  15  each 
marketing  season  thereafter  unless 
modified,  suspended,  or  terminated  by 
the  Secretary  upon  recommendation  and 
information  submitted  by  the  committee 
or  other  information  available  to  the 
Secretary.  Interested  persons  are  invited 
to  comment  through  December  13, 1982 
regarding  this  proposal.  In  the  past, 
regulations  issued  under  the  marketing 
order  were  made  effective  for  a  single 
marketing  season.  The  proposed  change 
tt)  issue  a  regulation  which  would 
continue  in  effect  from  marketing  season 
to  marketing  season  reflects  the  fact  that 
regulations  change  infrequently  from 
season  to  season  and  it  is  believed 
unnecessary  t«  issue  them  for  only  a 
single  season.  In  addition,  the  proposed 
action  could  result  in  a  reduction  in 
operational  costs  to  the  committee  and 
the  government.  Although  the  final 
regulation  would  be  effective  for  an 
indefinite  period,  the  committee  would 
continue  to  meet  prior  to  or  during  each 
season  to  consider  recommendations  for 
modification,  suspension,  or  termination 
of  the  regulation.  Prior  to  making  any 
such  recommendations,  the  committee 


would  submit  to  the  Secretary  a 
marketing  policy  for  the  season  in 
accordance  with  §  966.50  of  the  order, 
including  an  analysis  of  supply  and 
demand  factors  having  a  bearing  on  the 
marketing  of  the  crop.  Committee 
meetings  are  open  to  the  public  and 
interested  persons  may  express  their 
views  at  these  meetings  or  may  file 
comments  with  the  Fruit  and  Vegetable 
Division  before  September  1  each  year. 
The  Department  will  evaluate  committee 
recommendations  and  Information 
submitted  by  the  committee,  comments 
filed,  and  other  available  information, 
and  determine  whether  modification, 
suspension,  or  termination  of  the 
regulation  on  shipments  of  Florida    * 
tomatoes  would  tend  to  effectuate  the 
declared  policy  of  the  act. 

List  of  Subject  in  7  CFR  Part  966 

Marketing  agreements  and  orders, 
Tomatoes,  Florida. 

PART  966— [AMENDEOl 

It  is  proposed  that  §  966.322  (47  FR 
46488,  October  19. 1982)  be  removed  and 
a  new  §  966.323  be  added  as  follows; 

§966.323    Handling  regulation. 

During  the  period  January  1, 1983, 
through  June  11, 1983.  this  season  and 
during  tke  period  October  10  through 
June  15  each  season  tRereafter,  no 
person  shall  handle  any  lot  of  tomatoes 
for  shipment  outside  the  regulated  areas 
unless  they  meet  the  requirements  of 
paragraph  (a)  or  are  exempted  by 
paragraphs  (b)  or  (d)  of  this  section. 

(a)  Grade,  size,  container  and 
inspection  requirements.  (1)  Grade. 
Tomatoes  shall  be  graded  and  meet  the 
requirements  specified  for  U.S.  No.  1, 
U.S.  Combination,  U.S.  No.  2.  or  U.S.  No 
3,  of  the  U.S.  Standards  for  Fresh 
Tomatoes.  When  not  more  than  15 
percent  of  tomatoes  in  any  lot  fail  to 
meet  the  requirements  of  U.S.  No.  1 
grade  and  not  more  than  one-third  of 
this  15  percent  (or  5  percent)  are 
comprised  of  defects  causing  very 
serious  damage  including  not  more  than 
one  percent  of  tomatoes  which  are  soft 
or  affected  by  decay,  such  tomatoes 
may  be  shipped  and  designated  as  at 
least  85  percent  U,S.  No.  1  grade. 

(2)  Size,  (i)  Tomatoes  shall  be  at  least 
2%2  inches  in  diameter  and  be  sized  in 
one  or  more  of  the  following  ranges  of 
diameters.  Measurement  of  diameters 
shall  be  in  accordance  with  the  methods 
prescr.bed  in  Section  51.1859  of  the  U.S. 
Standards  for  Fresh  Tomatoes. 
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Inches 

Size  classification 

Minrmum      Maximum 
diametei    j   diameter 

6  .  7 1...1 ^~IIZ. 

6  k6 „_ 

Sin 
2  fe 
2% 
2"*. 

2  •%, 

2  'K. 
2  =%.. 

5.6andlafgef 

(ii)  Tomatoes  of  designated  sizes  may 
not  be  commingled  unless  they  are  over 
2  '%2  inches  in  diameter  and  each 
container  shall  be  marked  to  indicate 
the  designated  size. 

(iii)  Only  numerical  terms  may  be 
used  to  indicate  the  above  listed  size 
designations  on  containers  of  tomatoes, 
except  when  tomatoes  are  commgled 
the  containers  can  be  marked  6x6  &  Lgr. 
or  5x6  &  Lgr. 

(iv)  To  allow  lor  variations  incident  to 
proper  sizing,  not  more  than  a  total  of 
ten  (101  percent,  by  count,  of  the 
tomatoes  in  any  lot  may  be  smaller  than 
the  specified  minimum  dirimeter  or 
larger  than  the  maximum  diameter. 

(3)  Containers,  (i)  Tomatoes  shall  be 
packed  in  containers  of  20  or  25  pounds 
designated  net  weights  and  coiriply  with 
the  requirements  of  §  51,1863  of  the  U.S. 
tomato  standards. 

(ii)  Each  container  shall  be  marked  to 
indicate  the  designated  net  weight  and 
must  show  the  name  and  address  ot  the 
shipper  in  letters  at  least  one-fou.'-th  ['->) 
inch  high. 

(iii)  If  the  container  in  which  the 
tomatoes  are  packed  is  not  clean  and 
bright  in  appearance  without  marks, 
stains,  or  other  evidence  of  previous  use, 
the  lid  of  such  container  shall  be  marked 
in  a  principal  display  area  at  least  2)^ 
inches  high  and  4)^  inches  long  with  the 
words  "USED  BOX"  in  letters  not  less 
than  lY,  inches  high  and  the  name  of  the 
shipper  and  point  of  origin  in  letters  not 
less  than  %  inch  high. 

(4)  Inspection.  Tomatoes  shall  be 
inspected  and  certified  pursuant  to  the 
provisions  of  §  966.60.  Each  handler  who 
applies  for  inspection  shall  register  with 
the  committee  pursuant  to  §  966.113. 
Handlers  shall  pay  assessments  as 
provided  in  §  966.42.  Evidence  of 
inspection  must  accompany  truck 
shipments. 

(b)  Special  purpose  shipments.  The 
requirements  of  paragraph  (a)  of  this 
section  shall  not  be  applicable  to 
shipments  of  tomatoes  for  canning, 
experimental  purposes,  relief,  charity  or 
export  if  the  handler  thereof  complies 
with  the  safeguard  requirements  of 
paragraph  (c)  of  this  section.  Shipments 
for  canning  are  also  exempt  from  the 
assessmetit  requirements  of  this  part. 

(c)  Safeguards.  Each  handler  making 
shipments  of  tomatoes  for  canning, 
experimental  purposes,  relief,  charity  or 


export  in  accordance  with  paragraph  (b) 
of  this  section  shall: 

(1)  Apply  to  the  committee  and  obtain 
a  Certificate  of  Privilege  to  make  such 
shipments. 

(2)  Prepare  on  forms  furnished  by  the 
committee  a  report  in  quadruplicate  on 
such  shipments  authorized  in  paragraph 
(b)  of  this  section. 

(3)  Bill  or  consign  each  shipment 
directly  to  the  designated  applicable 
n'ceiver. 

(4]  Forward  one  copv  of  such  report  to 
the  committee  office  and  two  copies  to 
the  receiver  for  signin?^  and  returning 
one  copy  to  the  committee  office.  Failure 
of  the  handler  or  recei\Hr  to  report  such 
shipments  by  signing  and  returning  the 
applicable  report  to  the  committee  office 
within  ten  days  after  shipment  may  be 
cause  for  cancellation  of  such  handler's 
certificate  and /or  receiver's  eligibility  to 
receive  further  shipments  pursuant  to 
such  certificate.  Upon  cancellation  of 
any  such  certificate,  the  handler  may 
appeal  to  the  committee  for 
reconsideration. 

(d)  Exemption.  (1)  For  types.  The 
Idllowing  types  of  tomatoes  are  exempt 
from  these  reeulations:  Elongated  types 
commonly  referred  to  a,s  pear  shaped  or 
paste  tomatoes  and  including  but  not 
limited  to  San  Marzano.  Red  Top  and 
Roma  varieties;  cerasiform  type 
tomatoes  commonly  referred  to  as 
cherry  tomatoes:  hydroponic  tomatoes: 
and  greenhouse  tomatoes. 

(2)  For  minimum  quantity.  For 
purposes  of  this  regulation  each  person 
subject  thereto  may  handle  up  to  but  not 
to  exceed  60  pounds  of  tomatoes  per  day 
without  regard  to  the  requirements  of 
this  regulation  but  this  exemption  shall 
not  apply  to  any  shipment  or  any 
portion  thereof  of  over  60  pounds  of 
tomatoes. 

(3)  For  special  packed  tomatoes. 
Tomatoes  which  met  tlie  inspectum 
requirements  of  paragraph  (a)(4)  which 
are  resorted,  regraded  and  repacked  by 
a  handler  who  has  been  designated  as  a 

"Certified  Tomato  Repacker"  b>  the 
committee  are  exempt  from  the  tomato 
grade  classifications  of  paragraph  (a)(1). 
the  size  classifications  of  paragraph 
(a)(2)  except  that  the  tomatoes  shall  be 
at  least  2^2  inches  in  diameter  and  the 
container  weight  requirements  of 
paragraph  (a)(3). 

(4)  For  varieties.  Upon 
recommendation  of  the  committee, 
varieties  of  tomatoes  that  are  elongated 
or  otherwise  misshapen  due  to  ad\  erse 
growing  conditions  may  be  exempted  by 
the  Secretary  from  the  provisions  of 
paragraph  (a)(2). 

(e)  Definitions.  "Hydroponic 
tomatoes"  means  tomatoes  grown  in 
solution  without  soil;  "greenhouse 


tomatoes"  means  tomatoes  grown 
indoors.  A  'Certified  Tomato  Repacker" 
IS  a  repacker  of  tomatoes  m  the 
ii'gulated  area  who  has  the  facilities  for 
handling,  regrading,  restarting  and 
repacking  tomatoes  into  r;nnsumer  size 
packages  and  has  been  certified  as  such 
by  the  commattee,  "I'.S,  tomato 
standards"  means  the  revised  United 
States  Standards  for  Fresh  Tomatoes  (7 
CFR  51.18,S5-51  1877).  effective 
December  1,  1973.  as  amended,  or 
variations  thereof  specified  in  this 
section.  Other  terms  in  this  section  shall 
have  the  same  meaning  as  when  used  in 
Marketing  Agreement  .\o.  125.  as 
amended,  and  this  part,  and  the  U.S. 
tomato  standards. 

(f)  Applicability  to  imports.  Under 
Section  Be  of  the  act  and  Section  980.212 
"Import  regulations"  (7  CFR  980.212) 
tomatoes  imported  during  the  effective 
period  of  this  section  shall  be  at  least 
U.S.  No.  3  grade  and  at  least  2^2  mches 
in  diameter.  Not  more  than  10  percent, 
by  count,  in  any  lot  may  be  smaller  than 
the  minimum  specified  diameter. 

(Sees.  1-19,  48  Stal.  31,  as  amended;  7  U,S  C. 
601-674) 

Dated;  November  4,  1982 

D.  S.  Kuryloski, 

Acting  Director.  Fruit  and  Vegetable  Division. 
Agricultural  Marketing  Sen-ice. 

|FR  Doc  B2-,W842  Filed  11-l(>-82;  845  am] 
BILLING  CODE   34  1P-OJ-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No  82-NM-72-ADI 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
.■\dministration  (FAA),  DOT. 
ACTION:  .Notice  of  public  meeting  mi  a 
proposed  rule, 

summary:  a  Notice  of  Proposed 
Rulemaking  (.NPR.M)  was  published  in 
FR  Doc,  82-26857.  appearing  at  page 
43072  in  the  Lssue  of  September  30.  1982. 
proposing  an  amendment  that  would 
require  re\  ision  to  the  limitations 
section  in  the  FAA  approved  Boeing 
Model  747  Airplane  Flight  Manual 
(.AFM)  and  installation  on  the  pilots' 
furward  panel  of  low  engine  fan  rotor 
rpm  N,  warning  indication  for  each 
engine.  The  revision  to  the  AFM  would 
clarify  operation  of  the  thermal  anti- 
icing  procedure,  clarify  the  need  to 
maintain  the  specified  minimum  Ni 
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during  icing  conditions,  and  expand  the 
definition  of  icing  conditions.  Activation 
of  the  low  Ni  indication  would  warn  the 
flight  crew  of  operation  at  a  lower  N, 
than  required  for  icing  conditions. 
,  A  request  has  been  made  by  the  Air 
Transport  Association  of  America 
(ATA)  to  hold  a  meeting  to  provide 
public  input  to  the  proposed  rule.  The 
FAA  concurs  with  this  request,  and 
accordingly,  a  notice  of  public  meeting 
is  given  herein. 

DATES:  A  public  meeting  is  scheduled  to 
be  held  on  November  18,  1982. 
Comments  must  be  received  on  or 
before  December  3,  1982. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Main  Conference  room  of  the  FAA 
Building  at  9010  East  Marginal  Way 
South,  Boeing  Field.  Seattle, 
Washington.  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel.  Attention:  Airworthiness  Rules 
Docket  No.  82-NM-72-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kanji  K.  Patel,  Propulsion  Branch, 
ANM-140S,  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South,  Seattle,  Washington, 
telephone  (206)  767-2520.  Mailing 
Address:  Federal  Aviation 
Administration,  Northwest  Mountain 
Region.  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168. 

Availability  of  NPRMS 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness  Rules 
Docket  No.  82-NM-72-Ad,  17900  Pacific 
Highway  South,  C-68966.  Seattle. 
Washington  98168.  . 

Notice  of  Public  Meeting 

Accordingly,  the  public  is  invited  to 
meet  and  present  views  on  the  NPRM  in 
Docket  No.  82-NM-72-Ad  (47  FR  43072) 
on  November  18. 1982.  at  1:30  P.M.  in  the 
Main  Conference  Room  of  the  FAA 
Building  at  9010  East  Marginal  Way 
South.  Boeing  Field.  Seattle, 
Washington. 

(Sees.  313(a).  601  and  603,  Federal  Aviation 
Act  of  1958,  as  amended,  [49  U.S.C.  1354<a), 
1421.  and  1423);  SectronS(c).  Department  of 
Transportation  Act  (49  U.S.C.  1655(c)):  and  14 
CFR  11.85) 

Note:  Since  this  action  merely  gives  notice 
of  a  public  meeting  to  receive  comments  on  a 
Notice  of  Proposed  Rulemaking  and  imposes 


no  requirements  on  any  person,  it  may  be 
made  effective  in  less  than  30  days.  It  is 
neither  a  proposed  nor  final  rule  and. 
therefore,  is  not  subject  to  Executive  Order 
12291.  the  Regulatory  Flexibility  Act.  or  DOT 
ReKulat»ry  Policies  and  Procedures  (47  FR 
11031:  February  26.  1979). 

Issued  in  Seattle,  Washington  on 
November  3,  1982. 
Charles  R.  Foster, 
Director.  Northwest  Mountain  Region. 

■'1'  nor  R2-J0927  Filed  H-IO-SZ:  a'4S  am) 
BILUMG  COOC  4910-13-H 


14  CFR  Parts  120.  121,  135;  and  SFAR 
38 

[Docket  Na  22480;  Notice  No.  82-13A1 

Air  Transportation  Regulation 

Correction 

In  FR  Doc.  82-29852  appearing  on 
page  47859  in  the  issue  of  Thursday, 
October  28,  1982,  make  the  following 
correction: 

On  page  47859,  middle  column,  under 
Availability  of  Additional  Copies  of 
Notice,  in  the  fifth  and  sixth  lines, 
APA-800  Independence  Ave."  should 
have  read  "APA-430  800  Independence 
Ave." 

StLLlNO  CODE:  1S0S-01-M 


National  Highway  Traffic  Safety 
Administration 

23  CFR  Part  1209 

[NHTSA  Docket  No.  82-18;  Notice  2] 

Incentive  Grant  Criteria  for  Alcohol 
Traffic  Safety  Programs 

AGENCY:  National  Highway  Traffic 
Safety  Admi.nistration  (NHTSA). 
ACTION:  Advance  notice  of  proposed 
rulemaking  and  notice  of  public 

hearings. 

SUMMARY:  This  notice  proposes  criteria 
for  determining  effective  programs  to 
redur.e  traffir:  accidents  resulting  from 
persons  (_!rivng  while  under  the 
influence  of  alcohol.  This  effort  is 
undertaken  pursuant  to  Pub.  L.  97-364. 
which  provides  for  two  categories  of 
federal  incentive  grants,  basic  grants 
and  supplemental  grants,  to  states  that 
implement  effective  programs  to  reduce 
drunk  driving.  This  rulemaking  will  also 
set  forth  the  means  by  which  a  State 
may  certify  to  NITTSA  facts  necessary 
to  establish  grant  eligibility,  and  the 
procedure  by  which  NHTSA  will  award 
such  grants.  This  notice  armounces  two 
public  hearings  and  invites  submission 
of  writtert  comments  to  the  public  . 
docket  on  this  subject. 


DATES:  A  public  hearing  will  be  held  on 
December  13, 1982.  All  written 
comments  must  be  received  by 
December  17, 1982.  NHTSA  will  issue  an 
NPRM  during  the  week  of  December  27, 
1982.  and  hold  a  second  hearing  on  or 
about  January  10.  1983.  The  comment 
period  on  this  NTRM  will  close  on 
January  14. 1983.  The  agency  will  issue  a 
final  rule  on  February  1. 1983.  The 
criteria  fora  basic  grant  will  go  into 
effect  upon  publication  of  the  final  rule. 
The  criteria  for  a  supplemental  grant  is 
scheduled  to  become  effective  on  April 
1,  1983. 

ADDRESSES:  The  December  13  hearing 
will  be  held  in  Room  2230  of  the 
Department  of  Transportation 
headquarters  building.  400  Seventh 
Street.  SW..  Washington,  D.C.  The 
hearing  schedule  will  be  from  9:00  a.m. 
to  12:00  p.m.  and  from  1:30  p.m.  to  5:00 
p.m.  The  place  of  the  January  10  hearing 
will  be  announced  in  the  NPRM. 

Written  comments  should  refer  to  the 
docket  number  and  the  number  of  this 
notice  and  be  submitted  to:  Docket 
Section,  Room  5109,  Nassif  Building.  400 
Seventh  Street  SW.,  Washington.  D.C. 
20590.  (Docket  hours  are  8:00  a.m.  to  4:00 
p.m.) 

FOR  FURTHER  INFORMATION  CONTACT! 

Mr.  George  Reagle,  Associate 
Administrator  for  Traffic  Safety 
ProgranM,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street.  SW.,  Washington,  D.C.  20590 
(202-426-0837).  To  schedule  a  time  for 
appearing  at  the  December  hearing 
contact:  Marian  Tomassoni  or  Joe 
Jeffrey,  Office  of  Associate 
Administrator  for  Traffic  Safety 
Programs.  NHTSA.  400  Seventh  Street, 
SW.,  Washington,  D.C.  20590  (202-426-  . 
1634). 

SUPPLEMENTARY  INFORMATION:  The 

National  Highway  Traffic  Safety 
Administration  has  long  stressed  that 
one  of  the  most  effective  means  of 
reducing  the  overall  number  and 
severity  of  traffic  accidents  would  be  to 
remove  the  drunk  driver  from  the 
nation's  highways.  During  the  past  ten 
years  over  250,000  highway  deaths  have 
been  caused  by  alcohol-related  crashes. 
Research  indicates  that  in  recent  years 
the  drunk  driving  problem  has  been 
growing  as  a  factbr  in  our  national 
highway  safety  problem. 

In  April  1982.  the  President, 
recognizing  that  this  problem  demanded 
greater  national  attention,  established 
the  Presidential  Commission  on  Drunk 
Driving  to  (1)  heighten  public  awareness 
of  the  seriousness  of  the  drunk  driving 
problem;  (2)  persuade  States  and 
communities  to  attack  the  drunk  driving 
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problem  in  a  more  organized  and 
systematic  manner,  such  as  by 
eliminating  bottlenecks  in  the  arrest, 
trial  and  sentencing  process  that  impair 
the  effectiveness  of  many  drunk  driving 
Ifiws;  (3)  encourage  State  and  local 
officials  and  organizations  to  accept  and 
use  the  latest  techniques  and  methods  to 
solve  the  problem:  and  (4)  generate 
public  support  for  increased 
enforcement  of  State  and  local  drunk 
driving  laws. 

On  October  1, 1982,  Congress 
completed  an  intensive  examination  of 
the  drunk  driving  problem  and  enacted 
legislation  to  provide  $125  million  in 
new  highway  safety  funds  over  the  next 
three  years  to  States  that  adopt  and 
implement  stricter  laws  and  more 
comprehensive  programs  against  drunk 
driving. 

The  Art  (23  U.S.C.  408),  Pub.  L.  97-364. 
establishes  a  two  tier  grant  system  as  an 
incentive  for  States  to  implement 
effective  programs  to  reduce  the  drunk 
driving  problem.  The  first  tier  is  a  basic 
gram  in  the  amount  of  30  percent  of 
each  State's  fiscal  year  1983 
apportionment  under  section  402  of  the 
Highway  Safety  Act,  23  U.S.C.  402.  A 
State  is  eligible  for  this  basic  grant  if  it 
meets  four  minimum  criteria  specified  in 
the  Act. 

The  second  tier  is  a  supplemental 
grant  of  up  to  an  additional  20  percent  of 
the  amount  apportioned  to  a  State  under 
the  Highway  Safety  Act.  A  State  is 
eligible  for  the  supplemental  grant  if  it 
qualifies  for  the  basic  grant  and 
implements  additional  alcohol  traffic 
safety  programs  to  be  specified  by  the 
Secretary  of  Transportation. 

This  notice  initiates  the  rulemaking 
proceeding  to  establish  and  adopt  the 
criteria  by  which  a  State  will  be 
considered  eligible  for  the  supplemental 
grant.  This  notice  also  proposes 
procedures  by  which  a  State  may  submit 
necessary  facts  to  establish  that  it  meets 
the  criteria  for  both  the  basic  and  the 
supplemental  grant  and  that  it  has 
maintained  its  level  of  spending  from 
other  sources  for  alcohol  traffic  safety 
programs  at  or  above  the  average  level 
of  such  spending  for  the  past  two  fiscal 
years.  Finally,  this  notice  proposes  a 
procedure  for  awarding  section  408 
grants  to  States.  The  Act  directs  the 
Secretary  of  Transportation  to 
undertake  this  rulemaking.  By 
Departmental  Order,  the  authority  of  the 
Secretary  is  delegated  to  the 
Administrator  of  NifTSA,  and  NHTSA 
will  be  referred  to  hereinafter. 

Because  of  the  importance  of  these 
issues  and  the  desire  to  allow  the 
maximum  input  from  the  States,  the 
agency  has  determined  that  an  advance 
notice  of  proposed  rulemaking  is 


appropriate  to  ensure  consideration  of 
all  alternatives  and  arguments  in 
drafting  final  rulemaking.  NHTSA 
includes  herewith  for  public  comment  an 
advance  notice  of  proposed  rulemaking 
which  would  achieve  each  of  the  above 
goals.  The  agency  wants  to  make  it  clear 
that  this  is  an  advance  notice  only  and 
the  final  proposal  may  incorporate  other 
criteria  suggested  by  the  common's 
receivf'd. 

The  Act  directs  the  agency  to  publish 
a  notice  of  rulemaking  by  November  1 
and  a  final  rule  by  February  1,  1983.  To 
the  extent  that  the  regulation  relates  to 
the  award  of  a  basic  grant,  it  is  to 
become  effective  en  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register.  To  the  extent  that  the 
repulation  relates  to  the  award  of  a 
supplemental  grant,  it  is  scheduled  to 
become  effective  on  April  1,  1983. 

On  November  1.  1982,  the  agency 
issued  a  notice  detailing  the  schedule  for 
this  rulemaking.  This  schedule,  adopted 
with  the  concurrence  of  the 
Congressional  committees  that  drafted 
the  statute,  is  as  follows:  ANPRM  at  this 
time:  piiblic  hean:ig  on  December  13: 
proposed  rule  on  or  before  December  31, 
1982:  public  hearing  on  January  10,  1983: 
final  rule  on  February  1,  1983:  effective 
diite  for  basic  grants  on  public:ation  of 
the  final  rules:  and  an  effective  date  for 
the  supplemental  criteria  of  April  1, 
1983. 

The  following  is  a  brief  description  of 
the  requirements  set  forth  in  the  Act  and 
a  more  detailed  description  of  each 
additional  proposal  which  NflTSA  is 
considering. 

Basic  Grant  Criteria 

The  basic  grant  criteria  are  specified 
in  the  A>:t.  The  criteria  which  a  State 
must  satisfy  in  order  to  be  eligible  for  a 
30  percent  basic  grant  are  as  follows: 

1.  The  prompt  suspension,  for  a  period 
not  less  than  ninety  days  in  the  case  of  a 
first  ofi"ender  and  not  less  than  one  year 
in  the  case  of  any  repeat  offender,  of  the 
driver's  license  of  any  individual  who  a 
law  enforcement  officer  has  probable 
cause  under  State  law  to  believe  has 
committed  an  alcohol-related  traffic 
offense,  iind  (i)  to  whom  is  administered 
one  or  more  chemical  tests  to  determine 
whether  the  individual  was  intoxicated 
while  operating  the  motor  vehicle  and 
who  is  determined,  as  a  result  of  such 
te.sts,  to  be  intoxicated,  or  (ii)  who 
refuses  to  submit  to  such  a  test  as 
proposed  by  the  officer. 

Discussion 

The  committee  report  on  Pub.  L.  97- 
364,  citing  the  problem  of  months 
passing  between  an  arrest  for  drunk 
driving  and  subsequent  administrative 


or  judicial  action  to  suspend  the 
person's  license,  emphasized  the  need 
for  prompt  state  action  on  license 
Sispension.  To  ensure  timely  state 
action,  the  agency  is  proposing  that  the 
mandatory  license  suspension  lake 
place  no  later  than  30  days  after  a 
person  is  arrested  for  drunk  driving. 
NHTSA  believes  that  a  period  of  30 
days  is  sufHcicnt  time  for  a  State  to 
process  a  license  suspension  even  when 
it  is  necessary  to  await  the  results  of  a 
blood  or  urine  test.  Those  states  which 
authorize  the  immediate  suspension  of 
driving  privileges  by  physical 
confiscation  of  a  license  upon  arrest 
would,  of  course,  qualify. 

The  agency  also  is  proposing  to  define 
a  "repeat  offender"  as  anyone  convicted 
of  driv  mg  while  intoxicated  or  a  similar 
alcohol-related  traffic  offense  more  than 
once  in  five  years.  Such  a  definition 
appears  most  consistent  with  Congress's 
directive,  discussed  below,  that  such 
persons  be  treated  as  repeat  offenders 
for  sentencing  purposes.  The  agency 
solicits  comments  on  alfemalive 
definitions  of  repeat  offenders. 

In  addition,  the  agency  believes  that 
mandatory  license  suspension  should 
apply  to  a  refusal  to  take  more  than  one 
chemical  test,  even  if  the  driver 
consented  to  the  first  test.  For  example. 
the  driver  may  have  consented  to  one 
chemical  test  which  produced  a  negative 
result.  The  law^  enforcement  officer 
should  then  be  able  to  compel  the  driver 
to  submit  to  a  second  test,  possibly  with 
another  type  of  chemical  tester  Refusal 
to  take  this  second  test  should  result  in 
mandatory  suspension  of  the  driver  s 
license. 

To  demonstrate  compliahce  with  this 
criterion,  States  would  be  asked  to 
provide  NHTSA  with  a  <  npy  of  the  law 
or  regulation  implementing  mandatory 
license  suspension,  information  on  the 
number  of  licenses  suspended,  the 
average  length  of  suspension  for  first- 
time  and  repeat  offenders  and  the 
average  number  of  days  between  the 
offense  and  the  sanctioning  action. 

2.  A  mandatory  sentence,  which  shall 
not  be  subject  to  suspension  or 
probation,  or  (i)  imprisonment  for  not 
less  than  40  consecuti\  e  hours,  or  (li)  not 
less  than  ten  days  of  community  service, 
of  any  person  convicted  of  driving  while 
intoxicated  more  than  once  in  any  five- 
year  period. 

Discussion 

To  demonstrate  compliance  with  this 
requirement.  States  would  be  asked  to 
provide  NHTSA  with  copies  of  the 
existing  legislation  or  regulations  on  the 
subject,  and  with  information  on  the 
numbers  of  people  convicted  of  DWI 
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more  than  once  in  any  five  year  period 
and  the  average  sentences  for  those 
persons. 

3.  Provide  that  any  person  with  a 
blood  alcohol  concentration  of  0.10 
percent  or  greater  when  driving  a  motor 
vehicle  shall  be  deemed  to  be  driving 
while  intoxicated. 

Discussion 

The  agency  recognizes  that  some 
States  do  not  have  driving  while 
intoxicated  laws,  but  instead  have  laws 
which  make  driving  with  a  BAG  of  0.10 
percent  a  crime  in  itself.  The  agency 
believes  that  Congress  did  not  intend  to 
require  States  to  adopt  a  driving  while 
intoxicated  law,  as  such,  if  they  already 
have  an  otherwise  valid  perse  law  that 
makes  driving  with  a  BAG  of  0.10 
percent  a  cirme.  The  agency,  therefore, 
proposes  to  accept  documentation  of  the 
existence  of  either  type  of  perse  law  in 
satisfaction  of  this  requirement.  To 
demonstrate  compliance  with  this 
requirement.  States  would  be  asked  tu 
submit  a  copy  of  the  applicable  law  to 
the  agency. 

4.  Provide  for  increased  efforts  or 
resources  dedicated  to  the  enforcement 
of  alcohol-related  traffic  laws  and 
increased  efforts  to  inform  the  public  of 
such  enforcement. 

Discussion 

NHTSA  is  proposing  that  States 
demonstrate  their  level  of  alcohol- 
related  traffic  law  enforcement  efforts 
and  resources  by  providing  data 
reflecting  evidence  of  the  level  of  effort 
and  resources  expended  in  each  of  fiscal 
years  1981  and  1982.  This  could  include 
for  example,  the  number  of  driving  while 
intoxicated  [DWI)  arrests,  the  number  of 
DWI  convictions,  the  economic  or  other 
vatae  of  enforcement  resources  used  to 
achieve  that  level  of  effort,  or 
documentation  of  public  information 
and  education  efforts  conducted  by 
state  agencies.  In  reporting  its 
conviction  rate,  a  State  might  be  asked 
also  to  provide  the  percentage  of 
convictions  based  on  the  onginal 
charge,  since  wide  discrepancies  in  this 
area,  or  extremely  high  conviction  rates, 
could  be  indicators  of  structural 
deficiencies  in  the  charging  or 
prosecution  process. 

It  would  appear  to  be  more  difficult  to 
quantify  what  types  of  data  should  be 
required  to  demonstrate  that  a  State  is 
making  an  increased  effort  to  develop  a 
public  information  program  on  drunk 
driving.  The  agency  solicits  comments 
on  what  specific  criteria,  such  as  the 
number  of  projects  initiated  and  the 
amount  of  resources  and  money  spent, 
might  be  usable  to  document  increased 
levels  of  effort. 
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In  the  case  of  both  increased 
enforcement  efforts  and  increased 
public  information  efforts,  the  increases 
would  be  expected  to  be  based  on  the 
level  of  a  state's  effort  in  fiscal  year  1982 
over  1981.  States  would  then  be  asked  to 
show  how  the  level  has  increased,  in 
tenns  of  the  criteria  specified  in  the  final 
rule,  in  subsequent  years. 

Supplemental  Grant  Griteria 

The  agency  has  tentatively  concluded 
thdt  among  the  criteria  proposed  for  a 
supplemental  grant,  four  appear,  from 
existing  data,  to  be  either  more 
significant  or  more  demonstrable  than 
the  others.  These  are  the  statewide 
driver  record  system,  the  minimum 
drinking  age  of  21,  the  existence  of 
comprehensive  community-based 
alcohol  safety  programs  in  each  major 
political  subdivision  of  a  State,  and 
vehicle  impoundment  or  confiscation  of 
tags  Thus,  the  agency  might  propose 
that  any  State  applying  for  a 
supplemental  grant  be  asked  to 
document  implementation  of  these 
criteria.  If  State  laws  or  constitutions 
m.ake  such  implementation  impossible. 
States  are  asked,  at  this  time,  to  present 
that  information. 

With  respect  to  the  balance  of  the 
supplemental  grant  criteria,  the  agency 
notes  that  some  disincentive  to  the 
adoption  of  supplemental  criteria 
programs  might  unintentionally  have 
been  created  under  the  Act  and  States 
might  be  reluctant  to  implement 
additional  programs  in  the  first  year  that 
they  apply  for  a  supplemental  grant.  It 
would  be  unfortunate  and  in  the 
agency's  view  contrary  to  the  intent  of 
the  program  which  has  been  created  if 
any  States  were  to  delay  consideration, 
adoption  or  implementation  of  a 
program  in  order  to  assure  continued 
eligibility  for  further  grants  in 
subsequent  years. 

AcccrdinEly.  the  agency  might 
propose,  and  seeks  public  comment  on 
the  issue  of.  requesting  a  State  to 
document  whether  or  how  it  might  plan 
to  adopt  or  implement  each  of  the 
remaining  programs  described  below,  in 
order  to  be  eligible  for  a  supplemental 
grant  in  future  years. 

The  agency  solicits  comments  on  its 
tentative  views  on  appropriate  minimum 
criteria  for  supplemental  grants. 

The  four  possible  criteria,  which  the 
agency  has  tentatively  identified  as 
more  significant  or  more  demonstrable 
than  the  other  criteria,  are  based  on  the 
criteria  that  Congress  suggested,  in  the 
Act.  that  the  Department  could  include 
in  the  final  supplemental  criteria.  Those 
criteria  are  discussed  below. 

1,  Establishment  and  maintenance  of 
a  statewide  driver  recordkeeping 


system,  from  which  repeat  offenders 
may  be  identified  and  which  is 
accessible  in  a  prompt  and  timely 
manner  to  the  courts  and  to  the  public. 

Discussion 

NHTSA  believes  that  such  a  system 
should  serve  as  the  basis  for  sentencing 
persons  convicted  of  drunk  driving. 
Because  they  represent  a  clearly 
identifiable  group,  specific  enforcement 
efforts  can  be  aimed  at  repeat  offenders. 
Without  a  Statewide  driver  record 
system,  courts  cannot  determine  who 
these  individuals  are  and  take  the  steps 
necessary  to  get  them  off  the  roads. 
Most  current  systems  are  not  capable  of 
readily  identifying  repeat  offenders. 
Thus,  appropriate  sanctions  are  not 
applied,  decreasing  the  deterrence 
impact  of  repeat  offender  laws. 

By  "readily  accessible."  the  agency 
might  propose  that  such  a  system  be  set 
up  80  that  conviction  information  is 
actually  recorded  within  a  given  time 
period,  say  30  days,  of  a  conviction  or 
license  sanction,  or  perhaps  of  the 
completion  of  the  appeals  process.  In 
addition,  the  full  driving  history  of  the 
defendant  should  be  available  to 
prosecuting  officials  for  case 
preparation,  and  to  the  courts  or 
administrative  tribunals  for  use  in 
determining  appropriate  sentencing  or 
sanctions.  States  might  demonstrate 
compliance  with  this  criterion  by 
providing  the  agency  with  a  description 
of  their  record  system  that  discusses  its 
availability  to  prosecutors,  courts  and 
the  public  and  indicates  the  time 
required  for  entering  drunk  driving 
convictions  onto  the  driver's  record. 

Such  records  should  be  accessible  to 
the  public  as  well  as  the  courts,  because 
of  the  need  for  public  awareness  of  the 
extent  of  the  problem  and  the  need  for 
public  support  for  stringent  enforcement. 
However,  the  agency  is  requesting 
comments  that  specifically  address  how 
much  of  the  Statewide  driver  record 
system  should  be  so  publicly  available. 

2.  Setting  of  the  minimium  drinking  age 
in  each  State  at  21  years  of  age. 

Discussion 

Available  data  show  a  direct 
correlation  between  minimum  drinking 
age  and  alcohol-related  accidents  in  the 
18-to-21  year  old  age  group.  In  1981, 
25,000  persons  died  in  alcohol-related 
highway  accidents.  Approximately  35 
percent  of  these  fatalities,  8,484  people, 
were  between  the  ages  of  18  and  24. 
This  death  toll  of  young  Americans  is 
grossly  disproportionate  to  the 
population  of  this  age  group  and  can  be 
accurately  termed  a  national  tragedy. 
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Raising  the  drinking  age  results  both 
in  a  decrease  in  the  number  of  accidents 
and  a  decrease  in  the  number  of 
fatalities.  A  NHTSA  study  using  fatal 
accident  data  showed  that  in  eight 
States  (Illinois,  Iowa,  Maine, 
Massachusetts,  Michigan,  Minnesota. 
New  Hampshire,  and  Tennessee)  raising 
the  legal  drinking  age  produced  an 
average  annual  reduction  of  28  percent 
in  nighttime  fatal  accidents  involving  18- 
to-21-year-old  drivers. 

Studies  have  shown  that  an  increase 
in  the  drinking  age  results  in  a  decrease 
m  alcohol-related  accidents.  For 
example,  Michigan  had  a  drinking  age  of 
18  since  January  1972,  but  raised  Ihe  agf 
back  to  21  in  December  1978.  In  the  first 
12  months  after  the  age  limit  was  r.jised, 
a  study  showed  a  statistically  significant 
reduction  of  31  percent  in  alcohol- 
related  accidents  among  drivers  aged 
18-20.  Other  studies  have  shown  that 
increasing  the  drinking  age  has  a 
positive  effect  on  the  number  of  single 
vehicle  night  time  male  driver  accidents, 
most  of  which  involve  drinking  drivers. 
For  example,  a  1980  study  in  Illinois 
showed  a  8.8  percent  decline  in  single 
vehicle  nighttime  male  driver  accidents 
involving  drivers  19  and  20  aftiT  the 
drinking  age  was  raised. 

In  addition  to  the  mere  increase  in 
drinking  age,  the  effects  on  border 
communities  in  cases  where  different 
age  limits  prevail  in  neighboring  States 
is  demonstrably  acute.  The  effectiveness 
of  raising  the  age  limit  in  one  State  is 
substantially  affected  if  teenagers  in 
bordering  communities  can  easily  go 
into  another  State  with  a  lower  age  limit 
and  obtain  alcohol. 

Based  on  the  experience  of  the  States 
that  have  raised  their  minimum  legal 
drinking  or  purchasing  age,  the  agency 
concludes  that  alcohol-related  accidents 
in  the  18-to-21-year  old  age  group  can  be 
reduced  by  raising  the  minimum  legal 
drinking  age.  NHTSA,  therefore,  is 
considering  the  establishment  of  a 
statewide  legal  drinking  age  of  21  years 
as  one  of  Ihe  criteria  for  receiving  a 
supplemental  grant.  This  conforms  to  a 
recent  strong  recommendation  of  the 
National  Transportation  Safety  Board. 
States  would  be  expected  to 
demonstrate  compliance  with  this 
criteria  by  providing  the  agency  with  a 
copy  of  the  law  establishing  21  as  the 
minimum  drinking  age. 

3.  Establishment  in  each  major 
political  subdivision  of  a  State  of  locally 
coordinated  alcohol  traffic  safely 
programs  which  are  administered  by 
local  officials  and  are  financially  self- 
sufficient. 


Discussion 

NHTSA  believes  that  major  cities  and 
heavily  populated  counties  should 
establish  and  implement  locally 
controlled  alcohol  traffic  safety 
programs,  to  be  operated  on  a  city. 
county  or  regional  basis,  as  appropriate. 
These  jurisdictions  are  best  able  to 
determine  what  programs  will  be  most 
effective  within  their  boundaries. 
NHTSA  believes  that  local  participation 
and  control  of  programs  will  have  the 
greatest  amount  of  public  support  and. 
therefore,  the  greatest  impact  on  Ihe 
drunk  driving  problem.  States  could 
demonstrate  compliance  with  this 
criterion  by  providing  a  description  of 
the  number  and  types  of  programs,  the 
percent.ige  of  the  State's  population 
convered  by  these  programs,  and  a 
discussion  of  how  they  could  become 
self-sufficient  once  the  Federal  incentive 
grant  funding  has  ended. 

Solving  the  drur.k  driver  problem 
requires  a  coordinated  effort  by  all 
levels  of  government  and  society.  Drunk 
driving  is.  however,  first  and  foremost  a 
local  problem.  It  is  of  national 
importance  because  it  is  a  significant 
problem  in  every  community.  For  long 
range  success,  the  ultimate 
responsibility  for  solving  this  problem 
must  be  accepted  at  the  local  level.  It  is 
in  \he  t:ities,  towns  and  counties  where 
attitudes  toward  drinking  and  driving 
are  established  and  reinforced  and 
where  the  tragic  consequences  of  drunk 
driving  are  most  acutely  felt.  It  is  also  m 
these  communities  where  the  pnm.arv' 
resources  for  solving  the  drunk  driving 
program  exists. 

Every  State  and  locality  now  has  the 
basic  elements  of  police,  courts, 
treatment,  and  media  to  deal  with  the 
drunk  driver  problem.  Unfortunately 
these  elements  often  do  not  work  as  an 
integrated  system.  Creating  a  locally 
coordinated  and  managed 
countermeasure  system  to  integrate  the 
functions  of  all  elements  of  the  sv'Stom 
will  improve  the  effectiveness  of  the 
total  system  as  well  as  that  of  its 
individual  components. 

Solving  the  drunk  driver  problem 
requires  a  substantial  investment  in 
local  and  State  resources  over  a 
sustained  period  of  time.  With  the 
general  trend  toward  shrinking  State 
and  federal  highway  safety  related 
funding  year  to  year  maintenance  of 
operating  budgets  for  key  agencies  in 
the  system  is  being  threatened  or 
reduced.  However,  alcohol  traffic  safety 
programs  need  not  suffer  from 
diminished  funding.  Studies  have 
identified  and  some  States  and 
communities  have  found  alternative 
sources  of  funding  which  can  pay  for 


sustained  program  operations.  One  of 
these  prime  resources  is  the  drunk 
driver  himself  NHTSA  believes  that 
making  the  DWI  offenders  who  create 
the  problem  pay  for  the  solution  is  the 
only  sound  fiscal  poliry^  By 
redistributing  the  offender  fines,  court 
fees,  education  and  trrd'ment  program 
tuition  back  to  the  SfHie  and  local 
agencies  to  pay  for  the  .system,  programs 
can  be  made  financially  self-sufficient 
and  self-sustaining. 

4.  Impoundment  of  any  vehicle 
operated  on  a  State  road  by  any 
individual  whose  driver's  license  is 
suspended  or  revoked  for  an  alcohol- 
related  driving  offense. 

Discussion 

NTITSA  recognizes  that  this  criterion 
might  result  in  the  impoundment  of  a 
vehicle  belonging  to  someone  who  was 
not  directly  involved  iii  an  alcohol- 
related  driving  offense.  This  could  occur 
where  an  owner  loaned  an  automobile 
while  unaware  that  the  recipient's 
license  had  been  suspended  or  revoked, 
and  could  also  affect  the  security 
interest  held  by  institutions  that  loaned 
money  for  purchase  of  the  vehicle. 
Although  this  criterion  could  create  a, 
burden  in  such  cases,  NHTSA  believes 
that  individuals  should  be  able  to  lake 
precautionary  measures  to  ensure  that 
drivers  are  not  only  responsible,  but 
also  legally  qualified  to  drive. 

The  agency  recognizes  that  physical 
impoundment  of  vehicles  could  create 
significant  administrative  and  resource 
problems,  and  is  seeking  comments  on 
alternative  means  to  accomplish  this 
same  goal  within  the  intent  of  the  Act. 
These  might  include,  for  example. 
defining  "impoundment"  so  as  to  include 
confiscating  the  %ehicle  license  plates  or 
tags,  ratner  than  thr  vehicle  itself.  The 
agency  also  invites  comments  on  the 
minimum  length  nf  time  of  any  such 
impoundment. 

States  could  demonstrate  compliance 
with  this  critenon  by  providing  the 
agency  with  a  copy  of  the  law 
authorizing  appropriate  impoimdmrnt  or 
license  plate  confiscation 

The  Act  also  suggests  thifp  other 
supplemental  grant  criteria  for 
consideration  by  the  agency.  Those 
three  criteria  are  discussed  below. 

1.  Grant  of  presentence  screening 
authority  to  the  courts 

Discussion 

Presentence  screenings  would 
mHterially  aid  the  courts  in  selecting  the 
sanctions  most  appropriate  for 
convicted  drivers  Presentence  screening 
could  be  implemented  through  the 
Statewide  driver  record  s\stpm 
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proposed  as  one  of  the  supplemental 
criteria.  In  most  instances  a  preliminary 
screening  should  be  able  to  be  based 
upon  BAG  level  at  time  of  arrest,  prior 
alcohol-related  convictions  and  a  self- 
administered  questionnaire.  A  more  in- 
depth  diagnostic  assessment  could  be 
done  by  health  officials  and  the  results 
made  available  to  the  courts  in  a  timely 
manner.  Although  the  screening  would 
not  be  mandatory,  NffTSA  believes  thai 
the  court  should  be  granted  the 
authority  to  order  that  such  screenings 
be  performed.  States  could  demonstrate 
compUance  with  this  criterion  by 
submitting  a  copy  of  the  lavv  authorizing 
presentence  screening  and  providing  a 
brief  description  of  the  screening 
process 

2.  Creation  and  operation  of 
rehabilitation  and  treatment  programs 
for  those  arrested  and  convicted  of 
driving  while  intoxicated. 

Discussion 

A  series  of  demonstration  projects 
begun  in  1976  to  evaluate  the 
effectiveness  of  the  enforcement  and 
treatment  aspects  of  alcohol  projects 
has  shown  that  such  countermeasures 
can  be  effective.  One  such  treatment 
program  conducted  in  Sacramento, 
California,  for  example,  reduced  the  re- 
arrest rate  for  first  offenders  (social 
drinkers]  by  14  percent  and  for  multiple 
offenders  by  41  percent  at  the  end  of  one 
year  and  24  percent  after  2  years.  The 
multiple  offender  program  consisted  of 
in-depth  therapy  and  counselling  for  one 
year  and  two  years  probation.  The  basic 
conclusion  of  the  report  is  that 
contmuous.  intensive  treatment  does 
create  a  deterrence  to  drunk  driving 
when  required  in  addition  to  the 
imposition  of  other  sanctions.  NHTSA 
believes  that  rehabilitation  and 
treatment  should  be  an  integral  part  of 
any  alcohol  traffic  safety  program  and 
that  it  should  be  a  supplement  to 
licensing  and  other  sanctions. 

The  agency  believes  that  if  such  a 
rehabilitation  and  treatment  program  is 
to  be  successfully  implemented,  a  State 
must  establish  uniform  standards  and 
procedures  for  creating  and  operating 
the  system.  In  addition,  the  program 
should  address  both  the  education  of  the 
social  drinker  and  treatment  of  the 
problem  drinker.  Based  on  the  California 
experience,  the  agency  believes  that  the 
program  for  the  problem  dri.iker  should 
be  at  least  one  year  in  length.  Comments 
are  solicited  on  these  addit.onal  criteria 
for  the  treatment  program. 

States  could  demonstrate  compliance 
with  this  criterion  by  providing  the 
agency  with  information  on  the  types 
and  duration  of  their  rehabilitation  and 
treatment  programs  and  a  summary  of 


their  uniform  standards  and  procedures 
for  creating  and  operating  their 

programs. 

3.  Consideration  of  and,  where 
consistent  with  other  provisions  of  State 
law  and  constitution  the  adoption  of, 
recommendations  that  the  Presidential 
Commission  on  Drunk  Driving  may  issue 
dur;ng  the  period  in  which  rules  are 
being  made  to  adopt  supplementary 
grant  criteria 

Discussion  " 

Congress  suggested  that  one  possible 
criterion  for  a  supplemental  grant  should 
be  for  States  to  consider  the 
recommendations  of  the  F*residential 
Commission  on  Drunk  Driving.  NHTSA 
supports  the  work  of  the  Commission,  in 
principle  and  with  the  full  resources  of 
the  agency,  and  encourages  States  also 
to  respond  appropriately  to  its 
recommendations. 

Additional  Criteria 

In  addition  to  the  criteria  for 
.supplemental  grants  suggested  by  the 
Congress  for  possible  inclusion,  the 
agency  is  also  considering  several  other 
possible  criteria.  These  criteria  are 
based  on  the  agency's  expertise  gained 
through  research  and  domonstration 
programs  and  nn  criteria  that  are  being 
considered  by  the  Presidential 
Commission  on  Drunk  Driving.  These 
possible  criteria  are  discussed  below. 

1   Designation  of  State  alcohol 
highway  safety  program  coordinator. 

Discussion 

The  effective  implementation  of  any 
drunk  driver  program  requires  the 
cooperation  of  numerous  State  and  local 
governmental  agencies.  To  ensure  that 
all  of  the  different  elements  of  the 
program,  such  as  recordkeeping,  public 
information,  enforcement,  driver 
licensing,  courts,  education/prevention, 
and  treatment,  are  fully  coordinated,  the 
agency  believes  that  a  single  State 
ofliciai  should  be  designated  as 
responsible  for  coordination  of  the 
drunk  driver  program.  States  could 
demonstrate  compliance  with  this 
criterion  by  identifying  an  official 
designated  as  State  alcohol  highway 
safety  coordinator  and  the  scope  of  his 
or  her  authority. 

2.  Prevention  and  long-term  education 
progiams. 

Discussion 

.\r\  important  element  of  any 
comprehensive  alcohol  safety  effort  is  a 
prevention  and  education  program 
designed  to  educate  the  public  about 
drunk  driving  and  the  actions  that  it  can 
take  to  reduce  the  problem.  Such 
programs  can  be  effective  if  carried  out 


in  conjunction  with  increased 
enforcement.  Such  programs  help  build 
public  support  for  increased  action  to 
reduce  alcohol-related  accidents,  by 
creating  a  public  awareness  of  the  risks 
of  excessive  use  of  alcohol,  the  need  to 
support  the  community  institutions  such 
as  the  police  courts  and  treatment 
agencies  that  deal  with  the  problem  and 
the  role  that  individuals,  organizations 
and  social  networks  can  play  in 
reducing  the  problem. 

While  general  deterrence  programs 
offer  promise  for  some  control  of  the 
present  drinking  driver  population,  for 
ultim.ate  success,  a  societal  norm  would 
have  to  exist  which  unequivocably 
makes  drunk  driving  socially 
unacceptable  behavior.  This  obviously 
will  require  a  longrterm  effort,  but  it 
goes  hand-tn-hand  with  the  general 
deterrence  concept.  The  primary  focus 
in  such  an  effort  should  be  the  pre- 
driver  and  young  driver  population. 
Through  long-term  prevention  and 
education  programs  in  schools  and 
within  our  communities,  responsible 
attitudes  toward  alcohol  use  and  driving 
can  be  established. 

States  could  demonstrate  compliance 
with  such  a  requirement  by  providing  a 
brief  description  of  their  prevention  and 
education  programs  and  how  they  are 
related  to  increased  enforcement  of  the 
drunk  driving  laws.  In  particular,  a  State 
could  provide  information  on  its  youth 
programs. 

3.  Use  of  preliminary  breath  testing. 

Discussion 

At  present,  nineteen  States  are  using  a 
roadside  preliminary  breath  test  to 
screen  suspected  drunk  drivers.  Use  of 
the  Preliminary  berath  test  aids  poUce 
officers  in  determining  whether  there  is 
probable  cause  to  make  an  arrest  for 
driving  while  intoxicated.  Research 
done  by  the  agency  has  shown  that  the 
use  of  such  pre-arrest  screening  devices 
are  accepted  by  and  useful  to  the  police, 
and  that  preliminary  breath  test  devices 
function  accurately  and  dependably. 
The  agency  believes  that  wider  use  of 
preliminary  breath  tests  can  increase 
the  effectiveness  of  any  alcohol 
enforcement  effort.  States  could 
demonstrate  compliance  with  this 
criterion  by  providing  the  agency  with  a 
copy  of  the  law  authorizing  use  of 
preliminary  breath  testers. 

4.  Utilization  of  roadside  checks  to 
detect  drunk  drivers. 

Discussion 

Another  effective  countermeasure  is 
the  use  of  roadside  checks  as  part  of  a 
comprehensive  drunk  driver 
enforcement  program,  A  number  of 
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communities  have  recently  made 
effective  use  of  roadside  checks  during 
the  crucial  late  night  hours  on  roads 
where  many  alcohol-related  accidents 
occurred.  The  agency  believes  that  the 
selective,  prudent  and  reasonable  use  of 
roadside  checks  as  a  part  of 
comprehensive  enforcement  program 
can  serve  not  only  to  heighten  public 
awareness  of  the  drunk  driving  problem 
but  also  create  an  enhanced  preception 
among  potential  drunk  drivers  that  there 
is  a  high  risk  of  detection.  In  addition, 
these  roadside  checks  can  assist  in  the 
enforcement  of  license  suspension  and 
revocation  actions.  States  could 
demonstrate  compliance  with  this 
criterion  by  providing  information  on 
how  often  they  are  using  roadside 
checks  and  the  purpose  of  those  checks. 

5.  Arresting  officer  choice  of  chemical 
tests. 

Discussion 

At  present,  the  suspected  drunk  driver 
may  in  fact  specify  which  Slate- 
approved  chemical  test  is  to  be  used  to 
determine  if  he  or  she  is  intoxicated. 
The  agency  believes  that  the  preferred 
practice  would  be  to  leave  the  choice  of 
tests  to  the  arresting  officer.  In  this  way. 
the  officer  can  use  the  device  which  is 
most  readily  available,  or  which  seems 
most  appropriate,  thus  reducing  the 
amount  of  time  required  to  obtain  a 
valid  test.  (See  also  the  discussion,  in 
the  section  on  the  criteria  for  basic 
grants,  on  automatic  sanctions  ari.sing 
from  a  refusal  to  accept  more  than  one 
requested  test.)  States  could 
demonstrate  compliance  with  this 
criterion  by  providing  a  copy  of  the 
applicable  law  or  regulation  authorizing 
the  arresting  officer  to  mai\c  the  choice 
of  chemical  tests. 

6.  Elimination  of  plea-bargaining. 

Discussion 

The  irppiementafion  of  a  effective 
drunk  driver  control  sys'.nni  can  be 
effectively  stymied  by  the  Jisnretioridty 
use  of  plea-bargaining  before  or  during 
the  trial  of  the  suspected  drunk  driver.  It 
is  understandably  difficult  to  motivate 
police  officers  to  continue  sustained 
enforcement  efforts  if  they  see  their 
cases  repeatedly  dismissed  because  tht 
defendants  have  pleaded  guilty  to  lesser 
offenses.  Likewise,  indiscriminate  use  of 
plea-bargaining  can  erode  community 
support  for  a  drunk  driver  control 
program,  when  the  public  sees  that 
offenders  are  seldom  convicted  of 
driving  while  intoxicated. 

The  agency  recognizes  that  balanced 
against  these  factors  are  the  limited 
resources  of  the  prosecution  and  the 
need  for  judicial  economy.  The  agency 
therefore  solicits  comments  on  what 


limits  might  be  placed  on  the  use  of  plea 
bargaining.  For  example,  might  the 
requirement  be  considered  that  no  plea 
bargaining  be  allowed  in  cases  where 
the  defendant's  BAG  was  0.15  percent  or 
higher  or  where  personal  injury 
occurred?  States  could  demonstrate 
compliance  with  such  a  criterion  by 
providing  the  agency  with  a  copy  of  a 
law  or  other  regulation  prohibiting  the 
use  of  plea-bargaining  in  drunk  driving 
cases. 

7.  Enactment  or  enhancement  of 
dram  shop  laws. 

Discussion 

Several  States  currently  have  laws 
that  make  dispensers  of  liquor,  such  as 
liquor  stores,  bars  or  private  citizens, 
liable  for  injuries  thrt  occur  when  they 
serve  liquor  to  an  obviously  impaired 
driver  and  the  driver  is  subsequently 
involved  in  an  accident.  The  purpose  of 
such  laws,  often  referred  to  as  dram 
shop  laws,  is  to  make  store  owners,  bar 
tenders  and  private  citizens  more 
careful  to  whom  they  serve  liquor.  The 
potential  threat  of  a  substantial  jury 
award  re.=:ulting  from  a  dram  shop  suit, 
charging  that  they  served  liquor  to  a 
drunk  driver  who  seriously  injured 
someone,  can  effectively  motivate 
people  to  stop  serving  drivers  who  are 
obviously  becoming  intoxicated.  States 
could  demonstrate  compliance  with  this 
criterion  by  providing  a  copy  of  a  dram 
shop  law. 

8.  Enai,tment  of  0.0,5  percent  BAG  as 
prpsumptive  evidence 

Ui^'cuss/oii 

The  enactment  of  laws  that  make  0.10 
percent  B.-^C  as  illegal  per  se  is  central 
to  increasmg  the  nuaiber  of  drunk 
driving  arrests  and  convictions. 
However,  many  drivers  that  have  a  BAG 
in  the  0.05  to  0  10  range  are  in  fact     i' 
significantly  impaired  and  pose  a  (fenger 
to  other  drivers  on  the  road.  I'nartment 
of  a  law  that  a  0.05  percent  BAG  is 
presumptive  evidence  of  intoxication 
would  assist  police  officers  in  making 
arrests  and  obtaining  convictions  under 
traditional  driving  while  intoxicated 
st.itutes.  States  could  demonstrate 
rnmpliance  with  such  a  criterion  by 
providing  a  copy  of  a  law  making  a  BAG 
oi  0.05  percent  presumptive  evidence  of 
driving  while  intoxicated 

Other  Criteria 

The  agency  specifically  invites 
comments  on  other  criteria  that  should 
be  adopted  for  a  State  to  be  eligible  for 
a  supplemental  alcohol  safety  grant. 

Comment  Guidelines 

As  a  guide  to  the  preparation  of  both 
written  and  oral  comments.  NITTSA  is 


requesting  that  each  basic  and 
supplemental  criterion  be  addressed 
separately  and  that  the  following 
information  be  provided  for  each:  (a) 
The  expected  impact  of  the  program  on 
reducing  drunk  drivinR.  (b)  the 
availability  of  methods  to  determine 
program  effectiveness,  (r)  the 
opportunities  for  implementation,  (d)  the 
costs  necessary  to  achieve 
implementation,  (e)  the  costs  necessary 
to  maintain  the  specific  program,  and  (f] 
the  period  of  time  required  for  the 
program  to  become  seif-sufficient. 

General  Requirements 

The  legislation  specifies  that  to  be 
eligible  for  a  basic  incentive  grant  of  30 
percent  of  the  amount  apportioned  to 
the  Sidte  under  23  U.S.G.  402.  a  State 
must:  (1)  Comply  with  the  four  criteria 
set  forth  in  the  act,  (2)  use  the  funds 
granted  under  the  Act  only  for  the 
implementation  and  enforcement  of 
alcohol  traffic  safety  programs,  and  (3) 
maintain  its  aggregate  expenditures 
from  all  other  sources  fdr  alcohol  traftic 
safety  programs  at  or  above  the  level  of 
such  expenditures  in  its  two  fiscal  years 
preceding  the  date  of  enactment  of  the 
legislation.  These  requirements  would 
be  carried  over  into  the  proposed  rule. 
NHTSA  would  propose  to  use  the  rule  to 
clarify  what  it  believes  to  be  the  intent 
of  Gongress  with  respect  to  two  of  these 
provisions. 

The  legislation  specifies  that  the 
Secretary  shall  make  grants  to  those 
States  that  have  adopted  and 
implemented  effective  programs  and 
that  the  grants  "may  only  be  used  by 
recipient  States  to  implement  and      | 
enforce  such  programs."  While  the 
language  seems  to  imply  that  Section 
408  funds  can  be  spent  only  on  programs 
enacted  under  that  section  of  the  Act 
the  section  by-section  description  of  the 
Act  makes  it  clear  that  other  alcohol 
highway  safety  projects,  eligible  for 
funding  under  23  U.S.G.  402,  may  also  be 
funded  with  Section  408  funds. 

The  intent  of  the  second  provision, 
concerning  the  fiscal  years  to  be  used  as 
base  years,  is  not  as  easily  resolved. 
The  legislation  provides  that  in  order  to 
be  eligible  for  a  basic  grant,  a  State  must 
maintain  its  aggregate  level  of  funding 
from  non-section  408  funds  for  existing 
alcohol  traffic  safety  programs  "at  or 
above  the  average  level  of  such 
expenditures  in  its  two  fiscal  years 
preceding  the  date  of  enactment  ♦  *  •  ." 
The  purpose  of  this  requirement  is  to 
ensure  that  States  continue  to  maintain 
their  pnor  levl  of  expenditures  for 
alcohol  safety  programs  from  section 
402  and  other  monies.  The  new  section 
408  monev  would  then  ser\e  to  inrrea<:e 
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their  prior  efforts,  rather  than  replace 
money  previously  spent  on  alcohol 
safety  and  now  diverted  elsewhere. 

Congress'  use  of  the  words 
"its  '   *  *  fiscal  years"  in  this 
requirement  appears  to  be  clear 
reference  to  the  State's  fiscal  year.  The 
section-by-section  anaysis  of  the  Act 
refers  only  to  the  "average  of  total  funds 
spent  during  the  two  years  preceding," 
thus  not  shedding  any  light  on  Congress' 
intent.  Since  NHTSA  has  for  some  time 
required  States  to  submit  data  for  their 
402  programs  on  the  basis  of  the  Federal 
fiscal  year,  NHTSA  would  prefer  that 
the  Federal  fiscal  years  for  1980  and 
1981  be  used  but  recognizes  that  the  use 
of  a  State's  fiscal  year  will  make  little 
difference  in  determining  average  level 
of  expenditures.  The  proposed 
regulation  would  therefore  permit  the 
States  to  select  either  Federal  fiscal 
years  1981  and  1982  or  State  fiscal  years 
1981  and  1982  as  the  basis  for 
determining  the  level  of  expenditures 
that  must  be  maintained. 

Limitations  ' 

The  Act  specifies  that  no  State  be 
permitted  to  receive  a  grant  for  more 
than  three  years  in  a  row  and  limits  the 
total  amount  of  each  State's  grants  to  a 
fixed  percentage  of  the  cost  of  the 
State's  alcohol  traffic  safety  program 
adopted  pursuant  to  the  Act.  The 
percentage  is  set  at  75  for  the  first  year  a 
State  is  awarded  a  grant,  50  for  the 
second  year  a  State  is  awarded  a  grant. 
and  25  for  the  third  year  a  State  is 
awarded  a  grant.  A  State  can  satisfy  its 
share  of  the  section  408  program  funds 
through  use  of  its  own  non-408  alcohol 
traffic  safety  funds.  A  State  could  not 
use  its  share  of  Federal  funds,  such  as 
its  section  402  funds,  for  matching 
pruposes.  These  limitations  have  been 
incorporated  into  the  proposed  rule  for 
clairity,  but,  as  with  the  other  statutory 
requirements,  are  not  subject  to  change 

Certificatioa  | 

The  Act  states  that  in  order  to  receive 
a  grant,  a  State  must  enter  into  such 
agreements  as  the  Secretary  shall 
specify  in  order  to  ensure  compliance 
with  the  statutory  requirements.  NHTSA 
is,  therefore,  proposing  that  in  order  to 
be  eligible  for  a  grant  under  Section  408. 
a  State  must  submit  to  the  agency  an 
alcohol  safety  plan  for  implementing  the 
necessary  programs  and  a  certification 
that  it  is  complying  with  each  of  the 
requirements  of  this  rule.  Slates  can 
meet  the  certification  requirement  by 
completing  the  Federal-Aid  Agreement 
(Form  HS-62),  which  is  currently  used 
by  the  States  to  certify  compliance  with 
other  highway  safety  programs. 


A  State's  alcohol  safety  plan  should 
describe  its  schedule  for  implementing 
its  programs  to  cover  the  period,  one, 
two,  or  three  years,  in  which  it  is 
potentially  eligible  for  the  alcohol  safety 
grants.  The  plan  must  clearly  set  out  the 
State's  current  level  of  activity  on 
alcohol  safety  programs  to  demonstrate 
that  the  new  programs  will  represent  an 
increase  in  its  current  alcohol  safety 
efforts  as  required  by  the  Act.  For  each 
criterion  it  is  implementing,  a  State 
would  be  asked  to  submit  the  evidence 
of  compliance  that  is  discussed  in  the 
basic  and  supplemental  grant  criteria 
section  of  the  preamble.  For  example,  to 
receive  a  basic  grant,  a  State  would, 
among  other  things,  provide  information 
on  its  levels  of  driving  while  intoxicated 
arrests  and  convictions,  the  number  of 
driver  licenses  suspended,  the  number 
of  days  it  took  to  suspend  the  licenses, 
and  the  level  of  effort  in  its  alcohol 
safety  information  programs.  States 
would  update  the  plan  as  they  apply  for 
subsequent  grants  to  demonstrate  that 
they  are  maintaining  their  increased 
level  of  activity. 

Much  of  the  information  required  for 
the  alcohol  safety  plan  is  already 
generated  by  the  States  as  a  part  of  their 
process  for  developing  their  section  402 
Highway  Safety  Plans.  A  State  could 
either  submit  the  information  required  to 
comply  for  a  section  406  incentive  grant 
as  part  of  the  alcohol  section  of  its 
Highway  Safety  Plan  or  submit  it  as  a 
separate  alcohol  program  plan. 
Comments  are  requested  on  the  content 
and  format  for  the  alcohol  program  plan. 
Simultaneous  with  the  issuance  of  a 
final  rule,  the  agency  will  issue 
guidelines  for  the  alcohol  program  plan. 

A  State  should  be  prepared  to  show 
that  its  level  of  activities  is  increasing, 
siJBh  as  by  adding  new  programs,  in 
each  year  that  it  receives  a  section  408 
grant.  The  effectiveness  of  existing 
programs  should  rise  each  year. 

Award  Procedures 

The  legislation  does  not  specify  what 
procedure  the  agency  must  follow  in 
awarding  grants  under  the  Act.  NHTSA 
proposes  to  award  grants  as  a  State 
quahfies  and  its  alcohol  program  is 
approved,  using  the  procedural 
mechanism  established  for  the  402 
program.  The  agency  would  also 
propose,  however,  that  alcohol  program 
plan,s  under  the  new  408  program  would, 
in  all  cases,  be  referred  to  the  Director 
of  NHTSAs  Office  of  Alcohol 
Countermeasures.  at  least  in  the  first 
year  of  the  program,  to  assume  a  more 
comprehensive  overview  of  any  start-up 
problems.  The  Associate  Administrator 
for  Traffic  Safety  Programs  will,  through 
the  Regional  Administrators,  notify  the 


States  of  approval  or  disapproval  for  a 
basic  grant  and,  if  applicable,  for  a 
supplemental  grant.  If  the  alcohol 
program  plan  is  approved,  NHTSA  will 
execute  the  Federal  Aid  Agreement 
(Form  HS-62)  submitted  by  the  State, 
thus  authorizing  the  State  to  incur  costs. 
Vouchers  would  be  submitted  directly  to 
the  appropriate  NHTSA  Regional 
Administrator  and  reimbursement 
would  be  made  to  States  for  authorized 
expenditures.  The  funding  guidelines 
applicable  to  the  section  402  Highway 
Safety  Program  (NHTSA  Order  462-13, 
Supplement  B)  would  also  be  used  in  the 
section  408  program  to  determine 
reimbursable  expenditures.  As  with 
requests  for  reimbursement  under 
section  402  programs.  States  should 
indicate  on  the  vouchers  what 
percentage  of  the  funds  expended  are 
eligible  for  reimbursement  under  section 
408. 

NHTSA  is  proposing  to  make  awards 
in  the  order  in  which  qualifying 
applications  are  submitted.  If  the 
balance  of  available  funds  is  insufficient 
to  make  a  complete  award  to  a  State, 
NHTSA  will  propose  that  the  entire 
balance  of  remaining  funds  be  awarded. 
Time  of  submission  will  be  determined 
by  postmark  for  certifications  delivered 
through  the  mail  and  by  stamped  receipt 
for  certifications  delivered  in  person. 

The  legislation  specifies  that  the 
amount  of  any  supplemental  grant  shall 
not  exceed  29  percent  of  the  amount 
apportioned  to  the  State  under  23  U.S.C. 
402.  NHTSA  has  tentatively  concluded 
that  the  most  fair  method  for 
determining  .the  amount  of  the  grant 
would  be  to  reimburse  each  State  that 
receives  a  supplemental  grant  for  all  its 
expenditures  up  to  the  maximum 
allowed  by  Congress.  The  agency  is. 
however,  receptive  to  other  suggestions 
that  commenters  may  have  en  the 
amount  of  the  supplemental  ginnt. 

Procedures  for  Commenting  on  Proposal 

Interested  persons  are  invited  to 
attend  the  public  hearings  and/or 
submit  written  comments  on  this 
proposal.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

Anyone  who  wishes  to  make  an  oral 
statement  at  one  of  the  public  hearings 
should  notify  Marian  Tomassoni  or  Joe 
leffrey  at  the  address  or  telephone 
number  listed  at  the  beginning  of  this 
notice  not  later  than  seven  days  before 
each  hearing.  Oral  statements  should  be 
limited  to  10  minutes  or  less.  Oral  or 
written  clarification  on  issues  raised  in 
the  oral  statements  or  in  the  docket 
submissions  may  also  be  requested  by 
agency  representatives  conducting  these 
hearings.  As  time  permits,  the  formal 
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statements  may  be  followed  by  an  open 
discussion.  Written  comments  to  the 
public  docket  must  be  received  by 
December  15, 1982. 

The  comment  period  established  for 
this  notice  is  necessarily  short  in  order 
to  meet  the  February  1, 1983  deadline  set 
by  Congress  for  completion  of  this 
rulemaking  process.  In  order  to  expedite 
the  submission  of  comments, 
simultaneous  with  the  issuance  of  this 
notice  NHTSA  will  mail  copies  of  it  to 
all  Governors  and  Governors' 
Representatives  for  Highway  Safety. 

Comments  should  not  exceed  15  pages 
in  length.  Necessary  attachments  may 
be  added  to  these  submissions  without 
regard  to  the  15  page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  manner. 

All  comments  received  before  the 
close  of  business  on  December  17.  1982. 
the  comment  closing  date,  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  before  and  after  that  date. 

To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  However,  the  rulemakine 
action  may  proceed  at  any  time  after 
that  date.  NHTSA  will  continue  to  file 
relevant  material  in  the  docket  as  it 
becomes  available  after  the  closing  date, 
and  it  is  recommended  that  interested 
persons  continue  to  examine  the  docket 
for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  ttie 
docket  should  enclose,  in  the  envelope 
with  their  comments,  a  seif-addressed 
stamped  postcard.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

Copies  of  all  written  stutemrr.ts  ar.d 
comments  will  be  placed  in  Docket  82- 
18;  Notice  1  of  the  NHTSA  Docket 
Section  in  Room  5109,  Nassif  Building, 
400  Seventh  Street,  S.W.,  Wash.ngton, 
D.C.  20590.  A  verbatim  transcript  of 
each  public  hearing  will  be  prepared 
and  placed  in  the  NHTSA  docket  as 
soon  as  possible  after  the  hearing. 

Pursuant  to  the  Paperwork  Reduction 
Act,  the  agency  will  seek  Office  of 
Management  and  Budget  approval  for 
any  new  reporting  or  recordkeeping 
requirements  adopted  in  the  final  rule. 

The  agency  has  determined  that  this 
rulemaking  should  be  classified  as 
significant  under  the  Department's 
regulatory  policies  and  procedures.  The 
agency  has  further  determined  that 
when  a  notice  of  proposed  rulemaking  is 
issued,  a  regulatory  evaluation  will  be 
required.  However,  the  agency  has  been 
unable  to  prepare  an  evaluation  at  this 
time  due  to  the  uncertainty  of  which 
supplemental  grant  criteria  will  be 


established.  The  response  to  this 
advance  notice  will  provide  the 
necessary  information.  The  agency  has 
determined  that  since  this  rule  will  not 
have  an  annual  impact  of  $100  miOion 
on  the  economy,  it  is  not  a  major  rule 
within  the  meaning  of  Executive  Order 
12291. 

The  .ALdministrator  hereby  certifies 
that  the  requirements  that  will  be 
established  by  this  rulemaking  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  nmnber  of  small 
entities  because  the  States  will  be  the 
recipients  of  any  funds  awarded  under 
the  regulation  and,  therefore, 
preparation  of  an  Initial  Flexibility 
Analysis  is  not  necessary. 

List  of  Subjects  in  23  CFR  Part  1209 

Highway  safety  programs.  Alcohol 
programs. 

(Sec.  101.  Pub.  L.  97-364;  96  St,it.  1738  (23 
U.S.C.  408):  delegations  of  Hulhority  at  49 
CFR  1.48  and!  50) 

L<;<;ued  on  November  4.  1082. 
Diane  K.  Steed, 
Acting  Administrator. 

[KK  Hnr  K^wm  Filed  il-5-a2;  8:45  am| 
BILLING  CODE  4910-59-M 


DEPARTMENT  OF  Labor 

Occupational  Safety  and  Health 
Administration,  Labor. 

29  CFR  Part  1910 

I  Docket  No.  S-OIO1 

Servicing  of  Multi-Piece  and  Single 
Piece  Rim  Wheels 

agency:  Occupational  Safety  and 

Hcrtith  Administration,  Labor. 
ACTION:  Prunosed  rule. 


SUMMARY:  in  response  to  a  petition  from 

I'ii'?  X  iliunal  Wheel  and  Rim  . 
Assuciation  (.WVR,^)  and  Firestone  Tire 
and  Rubber  Company,  the  Occupational 
Srifoty  and  Health  Adminibtration 
(OSHA)  is  purposing  to  amend  the 
st.mdard  for  servicing  multi-piece  rim 
wheels.  29  CFR  1910.177,  by  adding 
requirements  for  the  safe  servicing  of 
single  piece  rim  wheels  used  on  trucks, 
trailers,  buses  and  similar  type  vehicles. 
OSHA  at  prosent  has  no  sprcific 
strandard  that  applies  only  to  single 
piece  rim  wheels,  but  workers  who  do 
service  single  piece  rim  wheels  are 
protected  under  OSHAs  general  duty 
clause.  The  amended  standard,  if 
adopted,  would  regulate  the  servicing  of 
both  single  and  multi-piece  rim  wheel. 
This  proposal  includes  requirements 
for  the  training  of  all  tire  servicing 
employees,  establishing  a  safe  practice 


procedure  for  servicing  single  piece  rim 
wheels,  using  restraining  devices  or 
other  means  of  secunng  the  rim  wheel 
during  inflation  and  using  only  matching 
rim  wheel  components  (tires  and  nms|- 
The  proposal  also  contams  several 
minor  amendments  to  the  provisions 
currently  appUcable  to  multi-piece  rim 
wheel  servicing  operations. 

date:  Written  comments,  objections  and 

requests  for  hearings  on  this  proposed 
rule  must  be  postmarked  bv  December 
27,  1982. 

ADDRESS:  Comments  and  hearing 
requests  should  be  sent  to  Docket 
Officer.  Docket  No.  S-010,  Room  S-6212. 
U.S.  Department  of  Labor.  Washington, 
D.C.  20210.  f2P2)  523-7894. 

FOR  FURTHER  INFORMATION  CONTACr. 

Richard  Sanger,  U.S.  DeUorlment  of 
Labor/OSHA.  Office  of  Mechanical 
FnRineering  Safety  Standards.  Room 
.\i506.  Washington.  D.C.  20210, 1202) 
523-7213. 

SUPPLEMENTARY  (NFORM-3TtON: 
1.  B.ickgrnund 

.1.  Slaji.ir.fj  on  Multi-Piece  Rim 
Wheels.  On  January  29. 1980.  OSHA 
issued  a  final  standard  on  multi-piece 
rim  wheels  (45  FR  6706)  after  informal 
n.'!f  m.3kmg  under  secbon  8{b)  of  the 
OSH  Act  Multi-piece  rim  wheels  consist 
to  two  or  more  detachable  rim 
components  one  of  which  is  a  side  or 
locking  ring  designed  to  hold  the  tire  on 
the  rim  base  when  the  tire  is  inflated. 
These  rim  wheels  are  used  on  motor 
vehicles,  such  as  trucks,  trailers,  buses 
and  motor  homes,  for  either  on-highway 
or  off-highway  usage.  The  major  hazard 
in  servicing  multi-piece  rim  wheels  is 
the  possibility  of  an  employee  being 
struck  by  a  wheel  component  which  has 
been  thrown  from  an  inflated  rim  wheel 
during  an  unintended  explosive 
toparation. 

The  standard  for  servicing  multi-piece 
rim  V.  heels  includes  requirements  for 
training  of  all  tire  servHcmg  employees, 
establishing  a  safe  practice  procedure 
for  servicing  multi-piece  rim  wheels. 
using  restraining  devices  and  using  only 
compatible  rim  wheel  components. 

B.  Single-Piece  Rim  Wheels.  In 
contrast  to  multi-piece  rim  wheels, 
vvhlch  are  used  with  tube  type  tires  in 
heavy  duty  applications,  single  piece 
wheels  are  used  with  tubeless,  radial 
ply  tires  on  trucks,  trailers  and  buses  for 
over-the-road  haulage  under  moderate 
loads.  ' 

The  use  uf  tubeless,  radial  ply  tires  on 
trucks,  trailers  and  buses  necessitates 
the  use  of  single  piece  wheels  since  the 
wheel  forms  a  portion  of  the  chamber 
which  contains  the  pressurized  air. 
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Single  piece  wheels  are  designed  with 
one  ledge  side  of  the  rim  narrower  than 
the  other  side  to  facilitate  the 
installation  of  the  tire  on  the  rim.  At 
present  between  15%  and  20%  of  large 
vehicles  such  as  trucks,  trailers  and 
buses  are  equipped  with  radial  ply  tires 
and  single  piece  wheels.  This  percentage 
is  expected  to  increase  to  50%  of  all 
large  rim  wheels  by  1990  (Exhibit  4). 

Although  radial  ply  technology  was 
first  introduced  in  the  mid  19208  for 
vehicle  tires,  radial  ply  tubeless  tires 
and  single  piece  wheels  for  large 
vehicles  were  not  utilized  to  any  great 
extent  until  the  early  1970's.  This  was 
due  to  the  many  problems  which  are 
inherent  in  the  design  of  radial  ply  tires 
The  radial  ply  tire  offers  less  sidewall 
support  and  less  road  carrying 
capability  under  severe  service 
conditions  than  does  the  bias-ply  tire 
and  is  more  prone  to  failure  from 
sidewall  scuffing  or  unusual  side  forces 
such  as  hitting  a  curb.  Other 
disincentives  to  the  use  of  radial  ply 
tires  are  that  the  initial  cost  of  tires  is 
higher,  and  the  tubeless  tire  can  not,  on 
the  average,  be  successfully  recapped  as 
many  times  as  the  tube  type  tire.  Bias 
ply  tires  and  multi-piece  wheels  are  also 
easier  to  service  at  remote  locations 
because  they  are  designed  for  easy 
disassembly.  However,  because  radial 
ply  tires  operate  at  cooler  temperatures 
and  last  longer,  the  disadvantages  of 
their  use  are  partially  overcome. 
Additionally,  the  radial  ply  tire  offers 
less  rolling  resistance,  thereby 
increasing  the  vehicle  mileage  per  gallon 
of  fuel.  As  the  cost  of  fuel  has  increased, 
it  has  become  more  cost  effective  to  use 
radial  ply  tires  and  more  and  more  of 
the  large  vehicle  users  have  begun  to 
switch  to  the  use  of  radial  ply  tubeless 
tires.  This  has  resulted  in  a 
corresponding  increase  in  the  use  of 
single  piece  wheels,  since,  as  noted 
earlier,  radial  tires  can  only  be  used 
with  single  piece  wheels. 

Because  of  their  limitations  under 
conditions  of  severe  use,  single  piece 
rim  wheels  are  used  almost  exclusively 
on  long  distance,  over-the-road  vehicles 
where  the  loads  imposed  upon  the  rim 
wheels  are  termed  moderate  and  the 
primary  concern  is  good  mileage. 
Vehicles  which  operate  on  rough  terrain. 
at  remote  locations,  or  under  heavy 
loading  conditions,  have  continued  to 
use  the  tube  type  tire  and  multi-piece 
wheel.  Emergency  vehicles,  for  the  most 
part,  also  continue  to  use  multi-piece  rim 
wheels  since  vehicle  reliability  and 
serviceability  under  all  conditions  is 
essential. 

C.  NHTSA  Rulemaking  on  Multi-Piece 
Rim  Wheels.  Prior  to  the  OSHA 


rulemaking  on  multi-piece  rim  .wheels. 
the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  has  issued  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  (44  FR  12072. 
March  5. 1979)  (  Exhibit  8)  announcing 
their  intention  to  commence  rulemaking 
on  multi-piece  rim  wheels.  NHTSA 
contemplated  requiring  certain 
performance  levels  for  tire  and  rim 
component  retention  and/or  banning  the 
further  production  of  multi-piece  rims. 
The  AXPRM  was  premised  on  the 
i.nherent  hazards  of  multi-piece  rims  and 
noted  favorably  the  relatively  "safe" 
single  piece  rim  as  an  alternative. 

In  a  report  prepared  for  NHTSA, 
South  Cta.st  Technology,  Inc.,  of 
Dearborn.  Michigan  assessed  the 
economic  impact  of  phasing  out  the 
usage  of  certain  types  of  multi-piece  rim 
wheels  (Exhibit  6).  One  of  the 
conclusions  reached  in  that  study  was 
that  under  certain  conditions  of  usage 
(the  operation  of  vehicles  on  rough 
terrain  and  with  heavy  loads)  the  single 
piece  rim  wheel  may  not  prove  as 
suitable  as  the  multi-piece  rim  wheel. 
Using  single  piece  rim  wheels  would 
increase  the  frequency  of  downtime  and 
tire  repair  under  these  conditions. 

In  a  notice  published  in  the  Federal 
Register  on  February  25. 1982  (47  FR 
8232)  (Exhibit  10),  NHTSA  terminated  its 
rulemaking  action  on  multi-piece  rim 
wheels.  In  doing  so.  NHTSA 
acknowledged  that  the  OSHA  standard 
on  servicing  multi-piece  rim  wheels 
would  provide  protection  to  employees 
engaged  in  servicing  operations.  At  the 
same  time,  however,  NHTSA  noted  that 
there  were  unique  hazards  in  the 
servicing  of  single  piece  rim  wheels 
which  had  not  previously  been 
examined  In  depth.  This  finding  is 
particularly  noteworthy  because, 
according  to  NHTSA.  between  70  and 
80%  of  new  trucks  intended  for  highway 
use  will  be  manufactured  with  single 
piece  rim  wheels  by  1990.  The  more 
widespread  use  of  single  piece  rim 
wheels,  combined  with  the  new  data 
available  on  the  hazards  involved  in 
their  servicing,  provides  a  new  impetus 
for  OSHA  to  propose  a  revision  to  its 
standard  to  cover  the  servicing  of  single 
piece  rim  wheels. 

II.  Hazards  of  Single  Piece  Rim  Wheels 

During  the  development  of  the  OSHA 
standard  on  servicing  multi-piece  rim 
wheels,  neither  the  petitioners,  the 
Rubber  Manufacturer's  Association 
(RMA)  and  Firestone  Tire  and  Rubber 
Company,  nor  OSHA  seriously 
considered  the  need  to  regulate  the 
servicing  of  single  piece  rim  wheels. 
During  the  public  meeting,  limited 
testimony  was  presented  regarding  data 


which  were  then  being  collected  on 
single  piece  rim  wheel  accidents  (Docket 
S-005,  Exhibit  5,  Pages  23  and  27).  Mr. 
Freivoyel  of  Firestone  Tire  and  Rubber 
Company  pointed  out  that  those  who 
proposed  a  ban  on  certain  multi-piece 
rim  wheels  did  not  consider  the  safety 
implications  of  forcing  conversion  to 
single  piece  rims  and  tubeless  tires.  Mr. 
Besemer  of  Failure  Analysis  Associates 
(FaAA),'  a  firm  hired  by  the  National 
Wheel  and  Rim  Association  to 
determine  the  risks  of  servicing  multi- 
piece  rim  wheels,  stated  their 
preliminary  findings  that  the  on-road 
accident  picture  for  single  piece  rim 
wheels  looked  as  serious  as  that  for 
multi-piece  rim  wheel  servicing. 
However,  their  data  were  limited  to  one 
manufacturer's  experiences  and  could 
not  be  presumed  to  be  conclusive. 
Further,  the  FaAA  preliminary  report 
did  not  examine  accident  data  in  tire 
servicing  facilities  and  woi:kplaces.  For 
these  reasons,  and  because  of  the 
limited  period  of  industry  usage  of  single 
piece  rim  wheels,  the  hazards  of 
servicing  single  piece  rim  wheels  has 
not  been  adequately  documented,  and 
thus  were  not  fully  recognized  during 
the  multi-piece  rim  wheel  rulemaking. 

Since  promulgation  of  the  OSHA 
standard  for  servicing  multi-piece  rim 
wheels,  however,  industry  studies 
(Exhibit  3)  have  indicated  an  increasing 
number  of  accidents  occurring  during 
the  servicing  of  single  piece  rim  wheels. 
Based  upon  the  data  now  available 
including  that  from  four  of  the 
manufacturers  of  single  piece  wheels, 
OSHA  has  determined  that  the 
likelihood  of  accidents  and  injuries 
when  servicing  single  piece  rim  wheels 
is  comparable  to  that  which  existed  for 
the  servicing  of  multi-piece  rim  wheels 
before  the  OSHA  multi-piece  rim  wheel 
servicing  standard.  In  addition  to  these 
data.  OSHA  has  reviewed  selected 
product  liability  litigation  records  from 
cases  involving  injuries  received  during 
the  servicing  of  single  piece  rim  wheels. 
These  records  buttress  the 
determination  that  employees  who 
service  single  piece  rim  wheels  are 
exposed  to  a  significant  risk  of  serious 
injury. 

Although  accidents  involving  single 
piece  rim  wheels  may  occur  whenever  a 
wheel  with  a  pressurized  tire  is  handled 
or  used,  the  majority  occur  during  the 
inflation  process.  The  principal  hazard 
encountered  is  that  the  contained, 
pressurized  air  may  be  suddenly 


'Note:  Although  Failure  Analysis  Associates  uses 
FAA  as  its  ofTiclal  abbreviation,  we  are  using  FaAA 
here  so  as  not  to  confuse  it  with  the  acronym  of  the 
Federal  Aviation  Administration. 
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released  either  by  the  bead  slipping  over 
the  rim  flange  or  by  the  bead  breaking. 
These  accidents  can  be  caused  by 
mismatching  of  the  wheel  and  tire,  by 
using  damaged  components,  by  failing  to 
properly  restrain  the  components,  by 
welding  or  by  mounting  the  tire  on  the 
wheel  improperly.  The  resultmg  air  blast 
is  strong  enough  to  hurl  an  employee, 
who  is  in  close  proximity  to  the  rim 
wheel  and  positioned  within  the 
trajectory,  violently  across  the 
workplace.  The  pressurized  air,  when 
released  against  a  solid  reflecting 
surface,  can  also  propel  the  rim  wheel 
itself  across  the  workplace  and  into  an 
employee.  The  force  exerted  on  the  rim 
flange  of  a  single  piece  vvl;eel  by  a 
pressurized  tubeless  tire  is  comparable 
to  that  of  a  tube  type  tire  mounted  on  a 
multi-piece  wheel  (e.g..  a  10.00x20  tire, 
when  inflated  to  105  psi  creates  a  force 
in  excess  of  40.000  pounds  against  the 
rim  flange). 

As  noted  above,  the  force  of  the 
pressurized  air  released  from  a  single 
piece  rim  wheel  is  comparable  to  that 
from  a  multi-piece  rim  wheel.  The 
principal  differences  between  ac.cidents 
involving  single  piece  rim  wheels  and 
those  involving  multi-piece  rims,  center 
around  the  ways  in  which  the 
pressurized  air  in  the  tire  is  released.  In 
multi-piece  rim  wheel  accidents,  the 
wheel  components  separate  with  violent 
force.  The  primary  agents  of  employee 
injury  in  multi-piece  rim  wheel 
separations  are  the  individual 
components  of  the  rim,  such  as  the  lock 
lings,  which  are  propelled  toward  the 
employee  with  explosive  force  by  the 
pressurized  air.  In  the  single  piece  rim 
wheel  accident,  on  the  other  hand,  one 
ii!  the  primary  agents  of  injury  is  the 
Ijlast  from  the  pressurized  air  itself. 
Employees  have  been  seriously  or 
fatally  injured  when  they  were  thrown 
against  walls,  ceilings,  gas  pumps  or 
other  objects. 

In  addition,  if  the  air  blast  is  not 
released  directly  toward  the  employees 
but  against  a  floor  or  wall,  the  rim  wheel 
can  be  hurle.i  across  the  workplace. 
Therefore,  if  the  release  of  air  occurs  on 
the  side  of  the  wheel  that  is  lying 
against  a  solid  surface  and  the  wheel  is 
unrestrained,  the  entire  rim  wheel  may 
become  a  projectile.  An  employee  can 
be  hit  by  the  rim  wheel  if  he  is  standing 
in  the  tradjectory  when  the  air  is 
released.  In  a  test  conducted  by  the 
NWRA  (Exhibit  13)  a  single  piece  rim 
wheel  with  a  weakened  bead  was 
pressurized  to  110  psi,  and  the  tire 
failure  occurred  on  the  side  of  the  tire 
resting  on  the  ground.  The  rim  wheel 
(whose  total  weight  was  approximately 
200  pounds)  was  thrown  approximately 


30  feet  into  the  air  by  the  force  of  the  air 
thrust  against  the  ground.  Accident 
reports  show  that  employees  have 
been  injured  in  similar  situations  when 
a  tire  was  overinflaled.  When 
unrestrained  rim  wheels  are  thrown  into 
the  air,  employees  can  also  be  injured 
by  the  rim  wheels  as  they  fall.  The 
available  data  indicate  that  such 
accidents  have  actually  occurred 

III.  Accident  Data 

Data  collection  regarding  single  piece 
rim  whrel  accidents  presents  si.milar 
problems  to  those  OSHA  experienced  in 
documenting  multi-piece  rim  wheel 
accidents.  Accidents  to  employees 
engaged  in  the  servicing  of  single  piece 
rim  wheels  are  often  oiihor  not  reported 
at  all.  or  arc  classified  under  broad 
headings  such  as  "falls"  or  "hit  h\  sharp 
objects."  Therefore,  the  data  available 
to  GSHA  likely  represent  only  a  portion 
of  the  total  injuries  and  fatalities. 

The  National  Wheel  and  Rim 
A.ssociation  (NWRA),  m  support  of  their 
petition,  has  submitted  a  report  on 
single  piece  rim  wheels  which  was 
prepared  by  FaAA  (Exhibit  3).  The 
report  contains  accident  data  which  was 
gathered  from  spverai  sources  including 
.NHTSA  reports,  rriuiiufaclurers'  files. 
the  California  Slate  OSHA  program  (Cal 
OSHA),  and  consumer  litigation  against 
rim  manufacturers.  In  this  report.  FaAA 
states  that  between  1970  and  1980  there 
were  112  accidents  identified  involving 
single  piece  rim  wheels.  Of  that  number. 
15  accidents  resulted  in  fatalities. 
Several  accidents  contained  in  the 
FaAA  statistics  were  attributed  to 
certain  typps~6f  on-the-road  lire  failure 
such  as  blowouts  (21  accidents]  rather 
than  servicing  problems  (91  accidents). 

These  statistics  are  incomplete  as 
they  may  not  include  single  piece  rim 
wheel  accidents  whose  causation  is  still 
the  subject  of  continuing  litigation.  In 
addition,  NWRA  suggests  that  there  are 
serveral  factors  \yhich  may  have  limited 
the  number  of  single  piece  rim  wheel 
servicing  accidents  in  the  past  which 
may  not  be  present  in  future  \  ears. 
Included  among  these  factors  i.s  that  the 
principal  users  of  single  piece  rim 
wheels  to  date  have  been  the  larger 
trucking  companies  with  belter  trained 
and  supervised  personnel,  better 
equipment,  and  more  precise  adherence 
to  established  procedures  in  using  that 
equipment.  Additionally,  because  there 
have  been  some  single  piece  rim  wheel 
failures  in  marginal  applications  (e.g., 
large  loads,  and/or  heavy  service)  many 
of  these  companies  have  limited  their 
use  of  single  piece  rims  to  moderate 
loads  end  on-highway  applications. 
Finally,  since  the  average  age  of  the 
single  piece  rim  wheels  is  less  than  that 


for  the  a\  erage  multi-piece  rim  wheels, 
those  accidents  which  would  occur  du° 
to  wheel  deterioration,  have  yet  to 
occur.  In  NWRA's  view,  these  elements 
will  become  less  dominant  as  single 
piece  rim  wheel  use  increases,  and  the 
accident  and  injury  rate  can  be  expected 
to  increase  significantly  if  no  OSHA 
standard  is  promulgated. 

In  addition  to  the  report  submitted  by 
NWRA,  OSHA  has  examined  the 
records  of  25  product  liability  personal 
injury  suits  involving  single  piece  rim 
w  heels  which  occur  between  1971  and 
1S81.  The  sample  of  25  case  records 
contained  information  on: 

1.  The  severity  of  typical  injuries 
resulting  from  single  piece  rim  servicing 
accidents: 

2.  The  average  age  of  the  victim; 

3.  The  training  received  by  the  victim; 
-and 

4.  The  level  of  experience  of  the 
victim. 

These  records  do  not  provide  a 
complete  or  exhaustive  survey  of  single 
piece  rim  wheel  servicing  injuries.  They 
do,  however,  provide  a  valuable  source 
of  information  on  those  injuries  and  on 
the  training  and  tire  servicing 
experience  of  the  injured  persons. 

With  respect  to  injury  severity,  the 
sample  contains  reports  of  5  deaths,  5 
total  disabilities.  4  permanent 
disabilities,  10  temporary  disabilities, 
and  1  injury  of  unknown  severity.  Five 
injured  workers  were  between  the  ages 
of  16  to  20  (2  deaths  and  3  total 
disabilities),  9  were  between  the  ages  of 
21  to  31  (of  which,  there  were  1  death 
and  2  total  disabilities),  2  were  between 
the  ages  of  32  to  40.  6  were  between  the 
ages  of  41  to  54  (of  which,  there  were  2 
deaths),  and  3  ages  were  not  reported. 

Likewise,  the  relationships  of 
experience  and  training  of  the  victims 
were  examined.  Fi\  e  of  the  victims  were 
reported  to  have  received  some  training 
on  servicing  single  piece  rims.  13  victims 
were  reported  as  having  received  no 
such  training  and  there  was  no  report  on 
whether  or  not  the  remaining  7  had 
received  training.  Examining  these 
reports  as  to  worker  experience,  6 
reported  no  prior  experience.  9  reported 
less  than  1  year  of  experience,  8 
reported  more  than  1  year  of  experience, 
and  2  did  not  state  a  level  of  experience. 

The  available  accident  data  indicates 
that  a  serious  risk  of  injury  exists  for  the 
worker  who  services  single  piece  rim 
wheels,  and  that  lack  of  training  and 
experience  in  proper  servicing 
procedures  appears  to  be  a  significant 
factor  in  many  single  piece  rim  wheel 
servicing  accidents. 
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rv.  Significant  Risk 

In  Industrial  Union  Deportment.  AFL- 
CIO  vs.  Amercian  Petroleum  Institute, 
et.  al..  448  U.S.  607  (1980).  the  Supreme 
Court  ruled  that  in  promulgating 
standards  under  section  6(b]  of  the  OSH 
Act,  OSHA  must  determine  that  the 
hazard  being  addressed  poses  a 
significant  risk  to  employees,  and  that 
the  standard  will  significantly  reduce  or 
eliminate  that  risk. 

The  nature  of  the  job  and  workplace 
exposes  many  individuals  to  the  hazards 
of  servicing  single  piece  rim  wheels. 
Because  the  work  does  not  require 
skilled  labor,  a  long  period  of  service  is 
not  characteristic  of  the  workforce. 
There  is  high  employment  turnover,  and 
hence,  a  large  number  of  workers  will  be 
exposed  to  the  risk. 

OSHA  estimates  that  slightly  over 
300.000  employees  are  engaged  in 
servicing  single  piece  rim  wheels.  Mtiny 
of  these  workers  service  single  piece  rim 
wheels  infrequently  and/or  have  not 
received  any  training  on  how  to  perform 
the  servicing  safely.  As  a  result,  they 
may  not  be  fully  aware  of  the  inherent 
hazards  of  servicing  these  wheels. 
Because  of  the  workers'  relative 
inexperience,  single  piece  rim  wheels 
present  hazards  which  may  not  be 
generaly  recognized  by  the  persons  who 
service  them.  Further,  many  of  these 
employees  incorrectly  assume  that 
specific  hazards  are  found  only  with 
multi-piece  rims,  and  that  single  piece 
rims  are  safe. 

With  respect  to  the  frequency  of 
injury-producing  accidents,  the  NTWRA 
data  indicate  that  there  have  been  91 
servicing  injuries  between  1970  and  1980 
(Exhibit  3).  On  a  per  rim  wheel  servicing 
basis,  this  is  about  one  injury-producing 
accident  per  million  single  piece  nm 
wheel  servicings.  This  rate  is  about  the 
same  as  the  rate  which  existed  in  the 
servicing  of  multi-piece  rim  wheels 
before  the  promulgation  of  the  multi- 
piece  rim  wheel  servicing  standard. 

NWRA  has  suggested  that  the  injury 
rate  may  be  expected  to  increase  as  the 
use  of  single  piece  rim  wheels  becomes 
more  prevalent.  More  single  piece  rim 
wheels  will  be  serviced  by  persons  who 
have  never  handled  such  rim  wheels 
before,  and/or  who  have  never  been 
trained  in  proper  procedures.  Further,  as 
single  piece  rims  are  used  over  a  longer 
period  of  time,  more  older  single  piece 
rims  will  be  in  use  than  at  present.  As 
these  wheels  deteriorate,  they  are 
expected  to  result  in  more  accidents  and 
injuries.  (See  III,  Accident  Data,  above). 
OSHA  believes  that  these  factors  are 
likely  to  result  in  higher  injury  rates  in 
the  future  if  a 'standard  is  not 
promulgated. 


The  technology  of  tire  construction  is 
such  that  tubeless  tires  require  single 
piece  rims.  Due  to  the  greater  fuel 
efficiency  of  tubeless  tires,  truck  and 
bus  linns  have  been  switching  to  these 
tires.  This  economic  consideration  will 
result  in  further  increases  in  the  number 
of  single  piece  rim  wheel  servicings.  The 
data  available  to  OSHA  indicate  that 
the  percentage  of  all  large  vehicles 
which  use  single  piece  rim  wheels  will 
increase  from  20  percent  in  1981  to 
about  50  percent  in  1990,  This  translates 
to  about  280  to  350  million  single  piece 
nm  wheel  servicings  over  that  period  of 
time  (1981-90)  Lfsing  these  data  and 
assuming  that  the  rate  of  injury 
producing  single  piece  rim  wheel 
accidents  does  not  change.  OSHA 
estimates  that  if  no  standard  is 
promulgated,  there  will  be 
approximately  280  to  350  injury 
producing  single  piece  rim  wheel 
servicing  accidents  during  the  10  year 
period  of  1981  to  1990.  OSHA  has 
assumed  no  increase  in  the  accident  rate 
in  determination  of  the  benefits  to  be 
derived  by  adoption  of  this  proposal.  If, 
instead  of  remaining  constant,  the 
accident  rate  were  to  increase  for  the 
reasons  cited  by  N'WRA,  the  number  of 
expected  injuries  would  increase. 

As  previously  mentioned,  FaAA 
reported  that  there  were  112  single  piece 
rim  wheel  accidents  which  occurred 
between  1970  and  1979.  These  112 
accidents  were  categorized  as  having 
occurred  either  during  maintenance 
operations  (91)  or  during  use  (21).  Of  the 
91  maintenance  accidents.  15  (16.5%) 
resulted  in  a  fatality  while  the  remaining 
76  (83. 5"'))  resulted  in  an  employee 
injury.  Using  the  above  percentages,  the 
280-350  accidents  projected  to  occur 
between  1981  and  1990  will  result  in  56 
to  70  fatalities  and  between  243  and  322 
injuries. 

Examination  of  the  25  litigation 
records  made  available  to  OSHA 
resulted  in  the  following  findings;  There 
were  5  fatalities  (20'^).  5  accidents 
resulted  in  total  disability  (20%),  4 
resulted  m  permanent  partial  disability 
(16%),  10  rt;s'.;lted  in  temporary  disability 
(40'\),  and  1  was  of  unknown  severity 
(4 '-5).  Obviously.  40%  of  those  injured 
while  servicing  single  piece  rim  wheels 
will  never  work  again.  Of  the  10  who 
were  only  temporarily  disabled,  the 
average  time  out  of  work  was  6  months. 
The  single  piece  rim  wheel  servicing 
injuries  reported  in  these  litigation 
records  were  more  severe  than  the 
average  general  industry  occupational 
injuries,  which  involve  an  average  of 
about  16  lost  workdays  (Exhibit  14), 

OSFLA  recognizes  that  there  are 
serious  limitations  on  the  use  of  the 
litigation  data  to  develop  projections  of 


the  severity  of  injuries  in  the  industry.  It 
is  clear,  for  example,  that  accident  data 
which  have  been  developed  from 
litigation  records  of  manufacturers  of 
single  piece  wheels,  are  likely  to  be 
skewed  towards  the  more  serious 
injuries.  This  is  because  it  is  the  most 
serious  injuries  and  fatalities  that  are 
the  most  likely  to  lead  to  products 
liability  litigation. 

However.  OSHA  has  noted  that  the 
percentage  of  fatalities  reported  in  the 
litigation  data  (20'o)  closely  parallels  the 
percentage  reported  in  the  .N'WRA  data 
(16.5% ).  Moreover,  both  data  sets  are 
likely  to  exclude  less  serious  injuries. 
Although  there  is  not  sufficient 
information  to  allow  a  detailed 
comparison  of  their  respective  data, 
OSHA  has  assumed  that  the  injury  mix 
is  similar  for  each  of  the  data  bases  On 
that  basis,  then.  OSH.A  has  taken  the 
percentages  of  fatalities,  permanent  and 
temporary  disabilities  found  in  the 
litigation  data,  and  has  projected  these 
percentages  onto  an  extrapolation  of  the 
N'WRA  data  to  determine  the  expected 
number  of  fatalities  and  the  different 
types  of  injuries.  This  projection  also 
assumes  that  the  number  of  accidents 
reported  by  NWRA  for  the  period  from 
1970  to  1980  is  an  accurate  figure,  and 
that  the  number  of  wheel  servicings  will 
increase  from  20  percent  in  1981  to  50 
percent  in  1990.  Based  upon  these 
assumptions,  OSHA  has  determined 
that  if  no  standard  is  promulgated.  5&-70 
fatalities,  5&-70  total  disabilities,  56-67 
permanent  disabilities,  and  137-188 
temporary  disabilities  will  occur  during 
the  10  year  period. 

An  analysis  of  the  causes  of  the  91 
injury  producing  accidents  reported  by 
NWRA  indicates  that  approximately  90 
percent  of  these  accidents  occurred 
while  the  tire  was  being  inflated,  nearly 
5  percent  occurred  while  the  rim  wheel 
was  being  moved,  and  about  5  percent 
occurred  while  the  rim  was  being 
welded.  The  proposed  stajidard  contains 
the  following  provisions  which,  if 
followed,  will  prevent  nearly  all  of  these 
types  of  accidents  in  the  futhrh.; 

1.  The  worker  must  inflate  the  tire 
while  the  rim  wheel  is  restrained,  bolted 
on  the  vehicle  or  separated  from  him  by 
a  barrier,  and  must  stay  out  of  the 
trajectory  of  the  potential  explosion; 

2.  The  worker  must  inspect  both  the 
tire  and  the  rim  in  order  to  avoid 
mismatching  them;  and 

3.  The  worker  must  never  apply  heat 
to  a  rim  with  an  inflated  tire. 

The  proposed  standard  also  would 
require  training  to  ensure  that  workers 
will  learn  the  safe  servicing  procedures. 
OSHA  anticipates  that  proper  training 
will  increase  worker  understanding  of 
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the  seriousness  of  the  hazard  and  with 
that  understanding  will  follow  the 
likelihood  that  workers  will  comply  wiih 
these  procedures. 

OSHA's  conclusion  is  supported  by 
Beveral  factors.  A  review  of  the  injury 
producing  accidents  investigated  by 
OSHA  since  promulgation  of  the  multi- 
piece  rim  wheel  standard  indicates  that 
there  has  been  a  70  to  80  percent 
reduction  in  multi-piece  rim  wheel 
servicing  injuries  since  the  promulgation 
of  that  standard.  Secondly.  OSHA  has 
been  informed  by  NVVRA  that  after  the 
promulgation  of  the  Cal  OSHA 
standard,  which  covers  both  multi-piece 
and  single  piece  rim  wheels,  the  number 
of  injuries  in  multi-piece  rim  wheel 
servicing  fell  about  70  to  80  percent 
(Exhibit  3).  Likewise  their  number  of 
single  piece  rim  wheel  servicing  injuries 
fell  from  1  per  year  between  1970  and 
1975  to  a  total  of  1  between  1976  and 
1980.  Thus.  OSHA  concludes  that  this 
proposed  standard  will  prevent  injuries 
when  it  is  followed  and  that  compliance 
from  employer  and  employee  is 
predictable. 

Based  on  the  available  data,  OSHA 
concludes  that  workers  face  a 
significant  risk  of  serious  injury  or  death 
when  servicing  large  vehicle  single  piece 
rim  wheels,  and  that  promulgation  of  the 
proposed  standard  would  significantly 
reduce  that  risk.  For  purposes  of  the 
regulatory  analyses.  OSHA  assumed  that 
the  proposed  regulation  would  prevent 
75  percent  of  these  injuries. 

v.  Present  Regulations 

At  present,  there  are  are  no  specific 
OSHA  standards  that  apply  to  the 
servicing  of  single  piece  rim  wheels. 
Section  1910.177  currently  applies  only 
to  the  servicing  of  multi-piece  rim 
wheels  in  general  industry.  The  proposal 
would  revise  this  section  to  include 
requirements  for  servicing  of  single 
piece  rims.  This  proposal  would  not 
apply  to  servicing  of  single  piece  rim 
wheels  by  employers  engaged  in 
construction  or  agriculture  because 
single  piece  rim  wheels  are  not  widely 
used  at  this  time  on  off-fhe-road 
vehicles.  Should  a  need  for  such 
regulation  develop  at  a  later  date, 
similar  rulemaking  for  those  two 
industries  would  be  undertaken  at  that 
time.  OSHA  at  present  has  no 
specific  only  to  the  servicing 
of  single  piece  rim  wheels,  but  workers 
who  do  service  single  piece  rim  wheels 
are  protected  under  OSHA's  general 
duty  clause. 

VI.  Summary  and  Explanation 

During  the  development  of  this 
proposal,  the  Office  of  Mechanical 
Engineering  Safety  Standards  concluded 


that  the  employers  and  emplyees  who 
service  single  piece  rim  wheels  do  not 
have  sufficient  recognition  of  either  the 
h.izards  associated  with  the  servicing  of 
those  wheels,  or  the  proper  procedures 
necessary  to  deal  with  these  hazards. 
OSHA  believes  the  proposed 
amendment  would  provide  the 
necessary  recognition,  and  protection 
against,  the  hazards  of  single  piece  rim 
wheel  servicing. 

The  proposed  amendment  to  the 
standard  on  servicing  multi-piece  rim 
wheels.  29  CFR  1910.177,  would  require 
employee  training  and  the  use  of  safe 
methods  and  procedures  to  protect 
employees  while  servicing  single  piece 
rim  wheels.  Following  is  a  discussion  of 
the  requirements  of  this  proposed 
amendment  to  the  multi-piece  rim  wheel 
standard.  Accordingly,  OSHA  invites 
public  comments  on  the  following  as 
well  as  any  other  issues  raised  by  this 
proposal. 

1.  Scope.  The  proposed  amendment  to 
§  1910.177  is  intended  for  the  protection 
of  emplovees  engaged  in  the  repair  or 
maintenance  of  single  piece  rim  wheels 
used  on  trucks,  buses  and  other  large 
vehicles.  This  amendment  would  apply 
to  general  industry  under  Part  1910  of 
the  OSHA  standards,  and  Id  marilime 
employment  in  accordance  with  29  CFR 
1910.5(c)(2).  This  amendment  would  not 
apply  to  construction  or  agriculture. 

Additionally,  the  scope  of  the 
proposed  amendment  is  limited  to  large 
vehicle  nm  wheels  such  as  those  used 
on  trucks,  trailers  and  buses  which 
normally  have  larger  air  capacities, 
operate  at  greater  pressures  and  have 
greater  static  and  dynamic  forces  than 
those  used  on  automobiles.  This 
standard  would  not  cover  the  servicing 
of  automobile  and  light-duty  truck  or 
van  rim  wheels  utilizing  automobile 
tires.  (The  automobile  tubeless.  radial 
ply  tire  typically  uses  a  rim  with  a  13". 
14"  or  15"  diameter  and  has  a  bead  seat 
angle  of  5°). 

Although  automobile  tires  are  also 
mounted  on  single  piece  rims,  they  do 
not  present  the  same  servicing  hazards 
as  do  larger  truck  and  vehicle  rims.  This 
is  because  they  are  smaller  and  operate 
at  a  lower  pressure.  The  smaller  size  of 
the  automobile  tire  avoids  the 
compression  of  a  large  volume  of  air, 
thereby  minimizing  the  force  of  the  air 
blast  if  the  tire  were  to  fail.  The  lower 
operating  pressures  (20-35  psi  as 
opposed  to  100-125  psi)  minimize  the 
force  which  the  escaping  air  from  an 
automobile  tire  can  exert.  Further,  the 
sidewalls  of  an  automobile  tire  are  much 
more  flexible  than  the  larger  truck  tires 
and  are  rmjch  less  susceptible  to 
damage  during  servicing.  This  enables 
the  servicer  to  seat  the  tire  bead  more 


easily,  and  ailons  him  to  do  so  at  a 
lower  pr('>;sure  than  is  necessary  for 
truck  tires.  OSHA  has  no  evidence  that 
any  serious  accidents  or  injuries  have 
occurred  as  a  result  of  an  airblast  while 
an  automobile  tire  was  being  serviced. 
For  these  reasons,  the  proposal  does  not 
cover  the  servicing  of  automobile  tires 
on  single  piece  rims. 

2.  Definitions.  The  proposed 
definitions  are  stated  in  terms 
commonly  used  and  generally 
recognized  in  the  tire  manufacturing  and 
servicing  industries. 

A  "single  piece  wheel"  or  "single 
piece  rim"  is  defined  as  a  vehicle  wheel 
of  rim  consisting  of  one  piece,  which  is 
designed  to  hold  an  inflated  tire  on  the 
rim,  having  a  diameter  of  14.5  inches  or 
more  and  a  bead  seat  angle  of  15'.  or  a 
diameter  greater  than  15.0  inches  and  a 
bead  seat  angle  of  5°  or  more.  This 
definition  of  a  single  piece  wheel  is 
intended  to  assure  that  the  servicing  of 
automobile  and  light  duty  truck  or  van 
rim  wheels  utilizing  automobile  tires  is 
not  included  in  the  coverage  of  the 
standard. 

A  "barrier"  is  defined  here  as  any 
structure  capable  of  restraining  a  single 
piece  rim  wheel  in  the  event  of  the 
sudden  release  of  the  contained  air. 

Additionally,  the  definitions  of 
"wheel"  or  "rim."  "installing  a  rim 
wheel."  "mounting  a  tire."  "rim  wheel." 
"service  area."  and  "trajectory,"  are 
proposed  to  be  amended  to  conform  to 
the  accepted  industry  usage  of  those 
terms.  OSHA  is  proposing  minor 
amendments  to  assure  that  the  standard 
is  consistent  with  recognized 
terminology  in  the  rim  wheel  servicing 
industries.  In  the  present  OSHA  mulli- 
piece  rim  wheel  standard,  a  "wheel"  is 
defined  as  the  assembly  including  the 
tire,  tube  and  nm  components.  The 
accepted  industry  usage  of  the  term 
"wheel"  is  that  it  is  the  metal  portion  of 
the  rim  wheel  which  holds  the  assembly 
on  the  vehicle  axle  and  provides  the 
means  to  retain  the  inflated  tire.  A 
multi-piece  wheel  consists  of  the  rim 
base  and  the  side  and/or  locking  ring. 
The  complete  assembly  inrludinfg  the 
wheel  and  tire  components  is  correctly 
termed  a  "nm  wheel."  Accordingly, 
other  terms  are  redefined  to  be 
consistent  with  the  proposed  amended 
term.s  "wheel"  and  "nm  \\heel." 
Corresponding  changes  in  terminology 
are  proposed  for  various  other 
paragraphs  throughout  the  standard 

The  definition  of  a  "restraining 
device"  is  proposed  to  be  amended  to 
allow  the  use  of  equipment  or  machinery 
which  was  not  specifically  designed  to 
be  a  restraining  device,  as  long  as  that 
device  is  capable  of  restraining  the  nm 
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wheel  components  in  the  event  of  an 
explosive  separation  or  the  sudden 
release  of  the  contained  air.  This 
changed  would  reflect  OSHA's 
continuing  efforts  towards  the  use  of 
perfonnance  language  instead  of 
detailed  specifications  wherever 
feasible.  In  this  instance.  OSHA 
believes  that  there  is  no  need  for  a 
restraining  device  to  be  "specifically 
designed"  as  such  (as  required  by  the 
current  standard),  provided  that  it  is 
capable  of  affording  the  necessary 
protection  to  the  employee. 

3.  Training.  The  proposed  training 
requirements  for  employees  servicing 
single  piece  rim  wheels  are  comparable 
to  those  currently  required  for 
employees  servicing  multi-piece  rim 
wheels.  The  use  of  unsafe  work 
practices  by  inadequately  trained 
employees  has  been  related  to  the 
occurrence  of  accidents  in  servicing 
single  piece  rim  wheels  in  a  manner 
similar  to  that  documented  for  multi- 
piece  rim  wheel  servicing. 

The  proposal  would  require  all 
employees  who  service  either  single 
piece  or  multi-piece  rim  wheels  to  be 
adequately  trained.  The  training  must 
include  but  is  not  necessarily  limited  to 
instruction  in  proper  procedures  and 
techniques,  the  use  of  the  correct 
equipment  and  tools  in  the  proper 
manner,  and  recognition  and  avoidance 
of  the  other  hazards  associated  with  the 
servicing  of  rim  wheels.  Employees  must 
also  be  able  to  demonstrate  that  they 
can  service  single  piece  rim  wheels 
safely  before  the  employer  can  allow 
them  to  do  that  job.  It  is  OSHA's  opinion 
that  without  proper  and  adequate 
training,  the  hazards  of  servicing  rim 
wheels  may  only  be  learned  literally  by 
accident. 

Interested  persons,  including  those 
who  know  of  specific  training  programs 
and  materials  and  their  effectiveness  in 
reducing  accidents  associated  with 
single  piece  rim  wheel  servicing,  are 
encouraged  to  comment  on  the  proposed 
training  requirements. 

4.  Tire  Servicing  Equipment.  One  of 
the  principal  hazards  in  servicing  single 
piece  rim  wheels  is  the  risk  of  being  hit 
by  a  rim  wheel  when  air  is  suddenly 
released  from  the  tire.  When  the 
pressurized  contained  air  is  released 
against  a  solid  surface,  the  reaction  can 
propel  the  rim  wheel  across  the 
workplace.  If  not  properly  restrained, 
the  rim  wheel  can  become  airborne  and 
cause  serious  injury  by  striking  an 
employee. 

The  most  critical  period  during  the 
servicing  of  a  rim  wheel  is  when  the  tire 
is  being  inflated.  After  reviewing 
accident  reports  and  witnessing  tests 
performed  by  the  petitioner.  OSHA  has 


dutermined  that  a  requirement  that 
single  piece  rim  wheels  be  contained 
within  a  restraining  device,  be 
positioned  behind  a  barrier  or  be 
mounted  on  the  vehicle  during  inflation, 
.  is  both  feasible  and  necessary  for 
employee  protection. 

A  sa'.isfaciory  barrier  or  restraining 
device  must  be  capable  of  restraining  a 
rim  wheel  when  that  rim  wheel 
separates  or  suddently  releases  its  air  at 
150  percent  of  the  recommended  tire 
pressure.  This  will  prevent  the  employee 
from  being  injured  when  the  air  is 
suddently  released,  even  if  the  tire  is 
o\  erinflated.  The  150  percent 
requirement  is  the  same  as  that 
currently  required  for  restraining 
devices  for  multi-piece  rim  wheels. 

For  the  purpose  of  this  standard,  a 
barrier  could  be  a  wall,  a  fence  or  any 
other  structure  which  is  between  the 
employee  and  the  single  piece  rim  wheel 
when  the  tire  is  being  inflated,  that 
meets  the  strength  requirements  noted 
above.  Such  a  structure  would  prevent 
the  rim  wheel  from  being  hurled  at  the 
employee. 

OSHA  is  interested  in  learning 
whether  there  are  other  restraining 
methods,  positions  or  procedures 
available  which  will  provide  an 
equivalent  degree  of  employee  safety  to 
those  specified  in  the  proposal.  OSHA  is 
also  interested  in  knowing  whether 
existing  equipment  currently  used  in 
single  piece  rim  wheel  servicing  can 
provide  the  degree  of  protection 
required  by  the  proposal.  If  such 
equipment  would  need  to  be  redesigned 
or  modified  to  provide  comparable 
safety,  OSHA  solicits  information  on 
what  changes  would  be  necessary  for 
particular  pieces  of  equipment. 

5.  Wheel  Component  Acceptability. 
Paragraph  (e)  of  §  1910.177  is  proposed 
to  be  amended  to  indicate  that  whereas 
the  components  of  multi-piece  rim 
wheels  must  be  compatible,  the  tire  and 
vvhepl  of  a  single  piece  rim  wheel  must 
dlso  be  compatible.  One  of  the  problems 
identified  by  NVVRA  \n  their  report  is 
tire/wheel  mismatching.  Several 
accidents  were  reported  ds  being  the 
result  of  an  employee  mtlating  a  tire 
over  its  recommended  prcissure  in  an 
attempt  to  install  a  tire  with  a  smaller 
bead  diameter  on  a  wheel  with  a  larger 
bead  seat  area  diameter,  such  as  a  16 
inch  tire  being  installed  on  a  16  ^^  inch 
wheel. 

The  current  standard  provides  for  the 
use  of  NHTSA's  .matching  and  servicing 
charts  for  multi-piece  rim  wheels.  OSHA 
is  considering  whether  similir  charts  are 
necessary  for  single  piece  rim  wheels.  In 
that  regard,  OSHA  is  contemplating 
whether  the  present  charts  should  be 
revised  or  supplemented  by  OSHA  to 


cover  the  servicing  of  both  single  piece 
and  multi-piece  rim  wheels. 

OSHA  requests  that  interested 
persons  provide  data  and  information 
regarding  the  advisability  of  adopting  a 
requirement  for  single  piece  rim  wheel 
chcirts  and,  if  s#,  what  should  be 
considered  for  inclusion  in  such  charts, 
together  with  suggestions  as  to  format 
and  methods  of  distribution. 

In  their  petition,  the  N\VRA 
recommended  that  OSHA  reconsider  its 
cuTent  requirements,  contained  in 
paragraph  (dj(l)(iv)  of  the  multi-pirce 
rim  wheel  standard,  that  inspection  and 
recertification  of  a  restraining  device 
following  an  explosive  separation 
within  the  device  be  performed  by  the 
m.anufacturer  or  by  a  professional 
engineer.  NWRA  contends  th.it  a 
reasonable  person,  given  the  criteria  for 
discontinuing  the  use  of  a  damaged 
restraining  device,  can  make  the 
determination  as  to  whether  a 
restraining  device  is  serviceable.  OSHA 
promulgated  this  rule  to  assure  that 
decisions  regarding  the  serviceability  of 
possibly  damaged  restraining  devices 
would  be  made  by  persons  with 
adequate  training  and  competency. 
Based  on  the  record  of  the  rulemaking 
on  multi-piece  rim  wheels,  it  was 
determined  that  such  a  requiremeritwas 
necessary.  However,  OSHA  invites 
comments  on  whether  the  requirements 
for  inspection  and  recertification  of  a 
restraining  device  by  the  manufacturer 
or  a  professional  engineer  following  an 
explosive  separation  is  necessary  or 
desirable.  Further,  OSHA  solicits 
information  as  to  whether  other  persons 
should  be  authorized  to  perform  such 
inspections  and  recertifications,  and 
what  training  and/or  experience  are 
necessary  for  these  operations. 

6  Scf^e  Operating  Procedures — Multi- 
P:\ce  Rim  W'tteels.  Paragraph  (0(9)  of 
§  1910.177  presenting  prohibits  any  use 
of  hcdt  to  rework,  weld  or  braze  multi- 
piece  rira  wheels.  A  new  provision  is 
being  proposed  which  would  allow  the 
a{)plicdtion  of  heat  to  a  multi^iece  rim 
wheel  only  to  ease  the  remo^l  of  the 
hiq  nuls,  and  only  after  the  tiro  has  been 
deflated.  Whereas  welding  or  brazi.'-ig 
can  cause  the  wheel  to  exhibit 
undesirable  metallurgical  properties, 
heating  the  lug  nuts  to  facilitate  their 
removal  does  not  entail  the  direct 
application  of  as  much  heat  for  as  long  a 
period  of  time  to  the  wheel. 
Additionally,  since  an  explosive 
separation  of  a  rim  wheel  is  the  sudden 
rtj-lease  of  the  contained  pressurized  air. 
OSHA  is  proposing  to  allow  the  use  of 
heat  only  to  facilitate  the  removal  of  the 
lug  nuts  after  the  tire  is  deflated,  while 
retaining  the  prohibition  on  welding, 
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brazing  or  otherwise  applying  heat  to 
the  wheel.  The  use  of  heat  except  to 
facilitate  the  removal  of  lug  nuts,  would 
also  be  prohibited  when  servicing  single 
piece  rim  wheels. 

7.  Safe  Operating  Procedures — Single 
Piece  Rim  Wheels.  The  proposed 
amended  standard  contains  procedures 
which  must  be  carried  out  to  insure  that 
single  piece  rim  wheels  are  serviced 
safely.  The  failure  to  use  accepted,  safe 
procedures  was  a  major  cause  of  the 
reported  accidents  studied  by  OSHA. 
First,  the  proposal  requires  that  tires  be 
completely  deflated  by  removal  of  the 
valve  core  before  demounting.  Unless 
the  valve  core  is  removed,  there  is  no 
assurance  that  there  is  no  residual  air 
pressure  in  the  tire  which  would  cause 
the  tire  sidevvalls  to  flex  during 
demounting  the  tire.  Second,  in  order  to 
avoid  breaking  the  bead,  mounting  and 
demounting  must  be  done  on  the  narrow 
ledge  side  of  the  rim  and  remounting 
must  be  done  only  after  application  of 
rubber  lubricant  to  the  mating  surfaces 
of  the  bead  and  rim. 

As  a  tire  is  inflated,  it  assumes  a 
rounder,  larger  profile.  The  increase  in 
the  width  of  the  tire  may  put  a  greater 
stress  on  the  shaft  of  the  hold  down 
cone  of  a  tire  changing  machine  than  it 
WHS  designed  to  take  if  the  rim  wheel  is 
fully  inflated  while  restrained  on  the  tire 
changing  machine.  This  can  cause 
failure  of  the  hold  down  cone  shaft. 
Therefore,  the  proposal  would  also 
require  that  the  tire  not  be  inflated  to 
more  than  10  psi  while  restrained  on  a 
tire  changing  machine.  The  10  psi 
limitation  would  also  eliminate  the 
potential  for  the  rim  wheel  being  thrown 
from  the  tire-changing  machine  if  the 
bead  were  to  break  on  the  side  of  the 
tire  in  contact  with  the  tire  changing 
machine.  The  proposal  would  also 
restrict  the  use  of  bead  expanders  to  tire 
inflation  of  less  than  10  psig,  and  require 
the  bead  expander's  removal  before 
installation  of  the  valve  core.  Inflation 
of  a  tire  to  more  than  10  psi  while  the 
tire  is  restrained  by  a  bead  expander 
can  cause  the  bead  expander  to  rupture 
and  be  thrown  across  the  workplace, 
possibly  striking  and  injuring  an 
employee. 

Once  the  beads  are  seated,  the 
proposal  requires  that  tires  be  inflated 
(jnly  when  contained  within  a 
restraining  device,  when  positioned 
behind  a  barrier  or,  when  bolted  on  the 
vehicle.  In  the  event  of  an  explosive 
separation,  any  one  of  these  methods 
will  assure  that  the  rim  wheel  will  not 
he  hurled  through  the  workplace. 
Whichever  method  of  restraint  is 
utilized,  the  employee  must  remain  out 
of  the  trajectory  when  inflating  a  tire. 


Adherence  to  this  requirement  will 
prevent  the  employee  from  being  struck 
by  the  blast  of  air  or  by  the  wheel  itself 
if  an  explosive  separation  occurs. 

The  proposal  prohibits  an  employee 
from  placing  or  leaning  a  rim  wheel 
against  a  solid  surface  such  as  a  bed  or 
table  of  a  tire  changing  machine  during 
inflation.  It  also  required  that  the  rim 
wheel  not  be  positioned  so  that  there  is 
any  flat  solid  surface  within  1  font  of  the 
sidewall  of  the  tire  and  within  the 
trajectory.  It  is  also  requires  that  a 
barrier  not  contain  a  solid  surface 
within  1  foot  of  the  siduwall  of  the  tire 
and  within  the  trajectory.  However, 
when  a  restraining  device  is  used,  hold 
down  components  of  the  restraining 
device  may  be  placed  within  1  foot  of 
the  sidewall.  These  restrictions  v\i!i 
prevent  the  rim  wheel  from  being  hurled 
across  the  workplace  in  the  event  the 
fire  bead  either  fails  or  slips  off  the  rim 
on  the  side  of  the  rim  wheel  which  is 
facing  the  solid  surface  (see  paragraph  II 
above). 

The  proposed  amendment  to  the 
stand. ird  also  requires  that  a  tire  not  be 
inflated  above  its  recommended 
pressure.  If  the  beads  are  not  fully 
seated  by  the  time  the  tire  is  fully 
pressurized,  the  rim  wheel  must  be 
disassembled  and  a  determination  and 
correction  of  the  cause  undertaken 
before  reassembly  and  reinflation. 
Prohibiting  the  use  of  excessive 
pressures  will  assure  that  the  lire  is  not 
subjected  to  excessive  stresses  for 
which  it  was  not  designed. 

VII.  Regulatory  Impact  Assessment 

In  accordance  with  Executive  Order 
No.  12291  (46  FR  13193,  February  17, 
1981).  OSHA  has  assessed  the  potential 
economic  impact  of  this  proposal  Bijsed 
on  Executive  Order  criteria,  OSHA  has 
determined  that  this  proposal  is  not  a 
"major"  action  which  would  necessitate 
further  economic  impact  evaluation  and 
the  preparation  of  a  Regulatory  Inipiict 
Analysis. 

OSHA"8  determination  that  the 
proposal  will  not  have  a  major  impact  is 
based  primarily  upon  three  stud.es.  The 
first  study  is  a  June  1978  report  by 
Centaur  Management  Consul'ants,  Inc. 
for  OSHA  entitled  "Economic  Impact 
Statement/Assessment  for  Multi-piece 
Rim  Assemblies."  (Docket  S-(X)5,  Exhibit 
2-33).  The  second  study  is  a  March  1981 
report  by  Dr.  Roger  L.  McCarthy  and  .Mr 
James  P.  Finnegan  of  Failure  An.ilysis 
Associates  for  the  National  Wheel  and 
Rim  Association  entitled,  "Large  Vehicle 
Wheel  Servicing:  Reduction  of  Risk 
Through  Implementation  of  an  OSHA 
Standard  Governing  Multi-piece  and 
single  Piece  Rims,"  (Docket  S-010. 
Exhibit  3).  The  third  study  is  a  March 


1981  report  by  Dr.  Thomas  Gale  Moore 
of  the  Hoover  Institute  for  the  NWRA 
entitled  "An  Economic  Evaluation  of 
Proposed  OSHA  Single  Piece  Rim 
Standard"  (Docket  S-101.  Exhibit  4) 

Since  most,  if  not  all.  facili'ies  which 
will  service  single  piece  rims  currently 
service  multi-piere  rims.  OSH.^ 
concludes  that  the  promulgation  of  a 
single  piece  rim  wheel  servicing 
standard  will  result  in  no  significant 
additional  capital  costs.  The  equipment 
which  must  currently  he  provided  for 
compliance  with  the  multi-piece  rim 
wheel  servicing  standard  will  also  meet 
the  equipment  requirements  for  single 
piece  rim  wheel  servicing. 

OSHA  estimates  that  the  total  number 
of  large  vehicle  rim  wheels  ser\'iced  will 
be  approximately  constant  over  the  next 
ten  years,  OSftA  expects  that  the 
percentage  of  single  piece  rim  wheels 
serviced  will  increase  as  the  percentage 
of  multi-piece  rim  wheels  serviced 
decreases.  As  a  result,  equipment 
currently  used  to  service  multi-piece  rim 
wheels  will  be  shifted  to  servicing  single 
piece  rim  wheels  pnd  no  additional 
equipment  will  need  to  be  purchased  in 
order  to  comply  with  the  single  piece 
rim  wheel  servicing  standard. 

However,  there  will  be  intial  and 
continuing  training  costs  imposed  by  the 
employee  training  requirements  of  the 
proposal.  These  costs,  in  1981  dollars, 
are  estimated  to  be,  at  most  $2,515 
million  in  the  first  year  and  about  S0.908 
million  (growing  at  a  yearly  rate  of  1.6%) 
in  each  succeeding  year.  This  maximum 
cost  is  calculated  under  the  conservative 
assumption  that  all  employees 
fincluding  supervisors)  will  require 
training  at  overtime  wages  during  the 
first  year  that  the  standard  is  effective. 
The  estimate  also  assumes  a  50  percent 
turnover  rate  for  nonsupervisory 
employees  and  a  33  percent  turnover 
rate  for  supervisors  in  subsequent  years. 
As  a  result,  employers  will  be  required 
to  train  a  new  nonsupervisory  employee 
every  year,  and  a  supervisor  every  two 
years.  Assuming  15  minutes  of  training, 
the  present  value  (discounted  to  1981  by 
10%)  of  this  training  cost  is  estimated  at 
Sfl.l3  million  o\er  the  1981  to  IP'-X) 
period.  As  noted  abo\'e.  OSHA  believes 
that  this  is  an  upper  bound  estimate  of 
the  training  cost  involved. 

In  addition,  the  proposal  will  have 
some  neg.itiN'e  effects  on  productivity 
because  it  will  require  that  tires  on 
single  piece  rims  be  inflated  at  a 
distance  from  the  employee.  This  cost  is 
estimated  to  be,  at  most.  S"50.0fKJ  in  1981 
increasing  to  S2.05  million  in  1990.  Like 
the  training  costs,  the  productivity 
impacts  are  conservatively  calculated 
because  they  assume  that  no  employees 
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currently  follow  this  safe  servicing 
procedure,  and  allow  for  no  positive 
productivity  offsets,  such  as  fewer  days 
lost  from  work,  etc.  Over  the  10  year 
period  1981  to  1990,  the  present  value 
(discounted  to  1981  by  10%)  of  this 
"worst  case"  cost  estimate  is  $8.35 
million  in  1981  dollars! 

This  places  the  present  value  of  the 
total  costs,  assuming  the  10%  discount 
rate  over  the  10  year  period  1981-1990  at 
$16.47  miUion  in  1981  dollars.  This 
amounts  to  approximately  $16  per 
facility  per  year. 

OSHA  has  also  examined  the  likely 
effects  which  the  proposal  will  have  on 
the  prices  charged  for  servicing  large 
vehicle  tires,  employment  critical 
materials,  and  market  structure.  The 
rate  at  which  employers  charge  from 
multi-piece  rims  and  tube  type  tires  to 
the  more  fuel  efficient  single  piece  rims 
and  radial  truck  tires  may  also  be 
affected.  No  significant  impacts  on  any 
of  those  areas  are  expected  to  result 
from  compUance  with  the  proposal. 

The  population  at  risk  is 
approximately  322.000  persons  who  are 
employed  in  102,000  workplaces  in  ten 
industry  segments.  As  discussed  earlier 
in  the  section  entitled.  "Significant 
Risk."  these  workers  will  benefit  from  a 
safer  workplace  as  a  result  of  the 
standard. 

The  major  benefit  of  compliance  with 
this  proposal  is  a  significant  reduction  in 
the  numbers  of  fatalities,  and  total  and 
permanent  disabilities,  which  are  the 
result  of  accident  which  occurred  during 
the  servicing  of  single  piece  rim  wheels. 
As  previously  noted,  at  least  91  injury- 
causing  accidents  involving  the 
servicing  of  single  piece  rim  wheels 
occurred  between  1970  and  1980.  The 
currejU  injury  rate  in  single  piece  rim 
wheel  servicing  of  one  in  every  million 
tire  changes  is  about  the  same  as  the 
injury  rate  which  existed  in  multi-piece 
rim  wheel  servicing  before  the 
promulgation  of  the  OSHA  standard 
governing  the  servicing  of  multi-piece 
rim  wheels. 

The  percentage  of  vehicles  which 
utilize  single  piece  rim  wheels  is 
expected  to  increase  from  20  percent  m 

1980  to  about  50  percent  in  1990.  This 
increase  is  largely  due  to  the  greater  fuel 
efficiency  of  radial  tires  which  require  a 
single  piece  rim.  Assuming  this 
increased  use,  if  the  current  accident 
rate  does  not  change  and  if  no  standard 
is  promulgated,  OSHA  estimates  that 
there  will  be  approximately  280  to  350 
accidents.  56  ot  70  fatalities,  56  to  70 
total  disabilities,  50-87  permanent 
disabilities,  and  137-188  temporary 
disabilities  over  the  10  year  period  of 

1981  to  1990. 


OSHA's  analysis  of  the  available 
accident  data  indicates  that  the 
provisions  of  the  proposed  standard,  if 
followed,  would  have  prevented  nearly 
all  of  the  reported  accidents.  In  addition. 
OSHA  has  concluded  that  compUance 
with  the  proposal  will  involve  minimal 
costs  to  employers  and  that  the 
promulgation  cf  the  standard  will  result 
in  high  levels  of  compliance. 
Accordingly,  a  corresponding  large 
reduction  in  the  number  of  deaths  and 
injuries  should  follow.  For  purposes  of 
the  analysis,  we  assumed  a  75  percent 
reduction. 

The  ideal  measure  of  the  benefits  of 
the  proposed  standard  is  the  dollar 
amount  that  society  would  be  "willing  to 
pay"  to  prevent  these  accidents. 
Depending  upon  the  methodology  used. 
OSHA  estimated  that  this  willingness- 
to-pay  estimate  would  be  between 
$40.70  milhon  and  $72.05  million. 

As  another  method  of  estimating  the 
benefits  of  adoption  of  the  proposal. 
OSHA  examined  the  estimated  lifetime 
earnings  loss  due  to  a  death  or  injury, 
the  costs  of  long-term  care  forjhe  totally 
disabled,  and  the  medical  costs  of 
treating  the  injuries.  These  costs  would 
be  saved  through  implementation  of  the 
proposed  standard.  Using  the  available 
injury  data.  OSHA  estimated  the 
present  value  in  1981  of  the  preventable 
economic  losses  to  workers  for  the  10 
year  period  1981  to  1990  to  be  between 
S21.71  and  $31.72  million.  These  are 
highly  conservative  figures  because  the 
estimate  of  foregone  wages  was  based 
upon  the  assumption  that  the  injured 
workers  would  otherwise  have 
remained  repairmen  and  would  not  have 
advanced  to  higher  income  jobs.  The 
estimated  monetary  benefits  of  the 
standard  also  do  not  include  hospital 
care  costs  or  followup  treatment  for 
permanent  or  temporary  disabilities. 
They  also  do  not  include  intangible 
benefits  like  the  social  value  of  the 
worker's  life,  or  the  value  of  the 
prevented  pain  and  suffering.  In 
addition,  they  do  not  include  any 
potential  secondary  benefits  from  the 
reduction  of  on-the-road  truck  accidents 
caused  by  rim  wheel  failures  due  to 
improper  servicing  of  single  piece  rim 
wheels. 

Other  indirect  monetary  effects, 
including  reduced  liability  insurance 
premiums,  reduced  workers 
compensation  insurance  payments,  and 
fewer  product  liability  suits  can  be 
expected  through  compliance  with  this 
standard. 

On  this  basis.  OSHA  concludes  that 
this  standard  will  reduce  the  number  of 
worker  deaths  and  disabilities,  provide 
net  benefits  to  society,  and  will  not 


adversely  affect  any  sector  of  the 
economy. 

The  regulatory  assessment  is 
available  for  inspection  and  copying  at 
the  U.S.  Department  of  Labor  Building. 
OSHA  Docket  Office.  Room  S-6212,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20210.  OSHA  invites  comments 
concerning  the  conclusions  reached  in 
the  Economic  Impact  Assessment. 

VIII.  Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-353,  94 
Stat.  1164  (5  U.S.C.  601  et  seq.)),  OSHA 
has  assessed  the  potential  economic 
impact  of  this  proposal  on  small  entities 
and  examined  some  of  the  alternatives 
to  it.  Based  on  this  assessment,  OSHA 
hereby  certifies  that  the  proposal  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities. 

For  purposes  of  this  Regulatory 
Flexibility  Certificafion,  OSHA.  defines 
a  small  tire  servicing  entity  as  one 
which  employs  fewer  than  20  people. 
OSHA  invites  public  comment 
concerning  this  definition. 

The  Centaur  study  (Docket  S-005. 
Exhibit  2)  indicates  that  nearly  all  of  the 
garages  and  service  stations  which 
service  large  vehicle  tires  for  the  general 
public  are  included  in  this  definition  of 
small  business  and  that  this  proposal 
may  affect  as  many  as  100.000  small 
firms.  However,  even  using  the  "worst 
case"  basis  for  estimating  the  cost  of 
compliance,  the  promulgation  of  this 
proposal  would  cost  the  typical  small 
garage  (one  supervisor  and  two 
employees)  about  $32.50  the  first  year 
and  between  $13  and  $16  per  year  each 
succeeding  year.  The  sources  of  these 
costs  are  the  required  employee  training 
and  the  increase  in  tire  servicing  time. 
There  are  some  very  small  economies  of 
scale  in  training.  However,  the  fact  that 
firms  must  train  new  employees  as  they 
are  hired  largely  precludes  the 
stockpiling  of  employees  until  many  are 
collected  and  then  training  them  all  at 
the  same  time.  This  is  especially  true  in 
this  industry  which  is  characterized  by 
high  labor  turnover.  Consequently,  large 
employers  will  not  garner  any 
significant  economies  of  scale  in  training 
and  these  costs  will  be  largely 
proportional  to  the  number  of  employees 
trained.  Similarly,  the  increased  time 
needed  to  service  each  rim  wheel  is 
independent  of  the  number  of  rim 
wheels  serviced.  As  the  smaller  firm 
would  service  fewer  rim  wheds,  OSHA  , 
believes  that  the  minimal  cost  of 
compliance  will  not  significantly  affect 
small  entities  and  will  not  create  any 
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competitive  disadvantages  for  small 

entities. 

The  complete  regulatory  flexibility' 
assessement  is  available  for  inspection 
and  copying  at  the  U.S.  Department  of 
Labor  Building,  OSHA  Docket  Office, 
Room  S-6212,  200  Constitution  Avenue, 
N'.W  .  Washington,  D.C.  20210.  OSHA 
invites  comments  concerning  the 
conclusions  reached  in  the  regulalory 
flrxibiHty  assessment. 

IX.  Public  Participation 

Interested  persons  are  invited  to 

,=;i!hmit  written  data,  views,  and 
arguments  with  respect  to  this  pioposal. 
The  comments  must  be  postmarked  on 
or  before  December  27,  1982,  and 
submitted  in  quadruplicate  to  the  Docket 
Officer,  Docket  .\'o.  S-OIO.  U.S. 
Dt  partiTient  of  Labor,  3rd  Street  and 
Constitution  Avenue,  N.W.,  Room  S- 
6212.  Washington,  D.C.  20210,  Written 
submissions  must  clearly  identify  the 
provisions  of  the  proposa!  v.'hich  are 
addressed  and  the  position  taken  with 
respect  to  each  issue. 

The  data,  views,  and  argumertts  tliat 
are  submitted  will  be  available  for    ' 
public  inspection  and  copyinp  at  the 
above  address.  All  timely  written 
submissions  received  wjil  be  made  a 
part  of  the  record  of  this  proceeding 

Pursuant  to  29  CFR  19im(bl  and  (c). 
interested  persons  may,  in  addition  to 
filing  written  submissions  as  provided 
above,  file  objections  to  the  proposal 
and  request  an  informal  public  hearing 
with  respect  thereto  in  accordance  with 
the  following  conditions: 

1.  The  objections  must  include  the 
name  and  address  of  the  obj(>i;tor 

2.  The  objections  must  be  postmarked 
(in  or  before  December  27,  1982,  and 
submitted  to  the  Docket  Office  at  the 
above  address: 

3  The  objections  must  spfjcifv  vvith 
particubrity  the  provisions  of  the 
proposed  rule  to  which  objection  is 
t.iken,  and  must  state  the  giounds 
therefore; 

4.  Each  objectitm  must  be  separately 
stated  and  numbered;  and 

5.  The  objections  must  be 
accompanied  by  a  detailed  summary  of 
the  evidence  proposed  to  be  adduced  at 
the  requested  hearing, 

X.  List  of  Subjects  in  29  CIR  Part  iniO 

Occupational  safety  and  health. 
Protective  equipment  Safety,  Signs  and 

symbols, 

Autliorify 

This  document  was  prepared  under 
the  direction  of  Thorne  G  Auchter. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor.  Third  Street  and 


Constitution  Avenue,  N.W.,  Washington, 
DC.  20210. 

Accordingly,  pursuant  to  secbon  6(b) 
of  the  Occupational  Safety  and  Health 
Act  of  1970  (84  Stat.  1593;  29  U  S.C.  B35), 
Secretary  of  Labor's  Order  No.  &-76  (41 
FR  25059),  and  29  CFR  Part  1911,  it  is 
proposed  to  amend  §  1910.177  of  29  CFR 
as  set  forth  below. 

Signed  at  Washington.  D.C.  this  8th  day  of 
Noveralier  1982,  . 

Thome  G.  .\uchter,  _      *." 

Assistant  Secretary  of  Labor. 

PART  1910— (AMENDED] 

It  IS  proposed  to  amend  §  1910.177  by 
revising  the  btle  to  read,  "Servicing 
multi-piece  and  single  piece  rim 
wheels;"  by  revising  paragraphs  (a),  (b). 
(c)(1),  {c)(lj(i),(c)(l)(ii),  (c)(2),  (ch'2)(ii), 
(c)(2)(iiil.  (c)(2)(iv),  (c](2)!v).  (c)(2)(vi). 
{c)(2](vii).  (c)(3),  (d)(2),  (d](3),(d)14). 
(d)(5).  (e),  introductory  text  of  (f),  (0(2). 
(0(3),  and  (r)[4),  and  by  adding  new 
paragraphs  (cj(2)(vi!i),'{d)(r.),  (d)(7). 
(f)(ll)  and  (g),  to  read  as  follows: 

§  1910.1/7    ServitHng  mutti-piece  and 
single  piece  rim  wheels. 

(a)  Scope.  This  section  applies  to  the 
servicing  of  multi-piece  and  single  piece 
rim  wheels  used  on  vehicles  such  as 
trucks,  trailers,  buses  and  off-road 
machines.  It  does  not  apply  to  rim 
wheels  used  on  automobiles  and  light 
duty  trucks  or  vans  utilizing  automobile 
tires.  The  following  provisions  apply  to 
the  servicing  of  both  single  piece  rim 
wheels  and  muIti-piece  nm  wheels 
unless  designated  otherwise. 

(b)  Definitions.  "Barrier"  means  a 
fence,  wall  or  other  structure  placed 
between  a  single  piece  nm  wheel  and  an 
employee,  to  contain  the  rim  wheel 
components  in  the  event  of  the  sudden 
release  of  the  contained  air  of  the  rim 
wheel. 

"Charts"  means  the  United  States 
Department  of  Transportation,  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  publications  entitled  "Safety 
Precautions  for  Mounting  and 
Demounting  Tube-Tupe  Truck/Bus 
Tires"  and  "Multi-Piece  Rim/Wheel 
Matching  Chart."  or  any  other 
publications  containing,  at  a  minimum, 
the  same  instructions,  safety 
precautions  and  other  information 
contained  on  those  charts  that  are 
applicab'p  to  the  types  of  multi-piece 
rim  vi heels  bemg  serviced. 

'Installing  a  rim  wheel"  means  the 
transfer  and  attachment  of  an 
a.-jsembled  rim  wheel  onto  a  vehicle  axle 
hub,  "Removing"  means  the  opposite  of 
installing. 

"Mounting  a  lire"  means  the  assembly 
or  putting  together  of  the  rim  and  tire 


components  to  form  a  rim  wheel, 
including  inflabon.  "Demounting    means 
the  opposite  of  mounting. 

"Multi-piece  wheel'  or  'multi-piece 
rim"  means  a  vehicle  wheel  or  nm 
consisting  of  two  or  more  parts  one  of 
which  IS  a  side  or  locking  ring  designed 
to  hold  the  tire  on  the  wheel  by 
interlocking  components  when  the  tube 
is  inflated,  regardless  of  the  sizes  of  the 
component  parts 

"Restraining  device  "  means  an 
apparatus  such  as  a  cage,  rack, 
assemblage  of  bars  and  other 
components  or  other  machinery  or 
equipment  that  will  constrain  all  rim 
wheel  components  during  an  explosive 
separation  of  a  multi-piece  rim  wheel,  or 
during  the  sudden  release  of  the 
contained  air  of  a  single  piece  rim 
wheel. 

"Rim  manual"  means  a  publication 
containing  instructions  from  the 
manufacturer  or  other  qualified 
organization  for  correct  mounting, 
demounting,  maintenance,  and  safety 
precautions  peculiar  to  the  type  of  wheel 
being  serviced. 

"Rim  wheel"  means  an  assemblage  of 
tire,  tube  and  liner  (where  appropriate), 
and  rim  or  wheel  components. 

"Service"  or  "servicing"  means  the 
mounting  and  demounting  of  rim  wheels, 
and  related  activities  such  as  inflating, 
deflating,  installing,  removing, 
maintaining,  handling  or  storing  of  rim 
wheels,  including  inflating  and  deflating 
of  rim  wheels  installed  on  vehicles. 

"Service  area  '  means  that  part  of  an 
employer's  premises  used  for  the 
servicing  of  rim  wheels,  or  any  other 
place  where  an  employee  services  rim 
wheels. 

"Single  piece  wheel"  or  "single  piece 
rim  "  means  a  vehicle  wheel  or  rim 
consisting  of  one  part,  designed  to  hold 
the  tire  on  the  rim  when  the  tire  is 
inflated,  with  a  diameter  of  14.5  inches 
or  more  and  a  bead  seat  angle  of  15°,  or 
a  diameter  greater  than  15.0  inches  and 
a  bead  seat  angle  of  5°. 

"Trajectory"  means  any  potential  path 
or  route  that  a  rim  wheel  component 
may  travel  during  an  explosive 
separation,  or  an  area  at  which  an 
airblast  from  a  wheel  may  be  released. 
The  trajectory  may  deviate  from  paths 
which  are  perpendicular  to  the 
assembled  position  of  the  rim  wheel  at 
the  time  of  separation  or  explosion.  (See 
Appendix  A  for  examples  of 
trajectories). 

"Wheel"  or  "nm"  means  t!iat  portion       '^ 
of  a  rim  wheel  which  provides  the 
method  of  attachment  of  the  assembly  to 
the  axle  of  the  vehicle  and  also  provides 
the  means  to  contain  the  inflated  portion 
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of  the  assemby  (i.e..  the  tire  and/or 
tube). 

(c)  Employee  training.  (1)  The 
employer  shall  provide  a  program  to 
train  and  instruct  all  employees  who 
service  multi-piece  or  single  piece  rim 
wheels  in  the  hazards  involved  in 
servicing  those  rim  wheels  and  the 
safety  procedures  to  be  followed. 

(i)  The  employer  shall  assure  that  no 
employee  services  any  rim  wheel 
unlesss  the  employee  has  been  trained 
and  instructed  in  correct  procedures  of 
servicing  the  type  of  wheel  being 
serviced,  and  the  safe  operating 
procedures  described  in  paragraphs  (f) 
and  (g)  of  this  section. 

(ii)  Information  to  be  used  in  the 
training  program  shall  include,  at  a 
minimum,  the  applicable  data  contained 
in  the  charts  and  the  contents  of  this 

standard. 

•         »         *         *         * 

(2)  The  employer  shall  assure  that 
each  employee  demonstrates  and 
maintains  his  ability  to  service  rim 
wheels  safely,  including  performance  of 
the  following  tasks:     *  *  * 

(ii)  Inspection  of  the  rim  wheel 
components; 

(iii)  Mounting  of  tires  (including 
inflation  within  a  restraining  device  or 
other  safeguard  required  by  this 
section). 

(iv)  Use  of  the  restraining  device, 
barrier,  and  other  equipment  required  by 
this  section; 

(v)  Handling  of  rim  wheels; 

(vi)  Inflation  of  the  tire  when  a  rim 
wheel  is  mounted  on  the  vehicle: 

(vii)  An  understanding  of  the 
necessity  of  standing  outside  the 
trajectory  both  during  inflation  of  the 
tire  and  during  inspection  of  the  tire 
following  inflation;  and 

(viii)  Installation  and  removal  of  rim 
wheels. 

(3)  The  employer  shall  evaluate  each 
employee's  ability  to  perform  these 
tasks  and  to  service  rim  wheels  safely 
and  shall  provide  additional  training  as 
necessary  to  assure  that  each  employee 
maintains  his  proficiency. 

(d)  Tire  servicing  equipment.  (1)  The 
employer  shall  furnish  a  restraining 
device  for  servicing  multi-piece  rim 
wheels. 

^)  For  servicing  of  single  piece  rim 
wheels,  the  employer  shall  provide  a 
restraining  device  or  a  barrier,  except 
where  the  rim  wheel  is  bolted  to  the 
vehicle  during  inflation. 

(3)  Restraining  devices  and  barriers 
shall  comply  with  the  following 
requirements; 

(i)  Each  restraining  device  or  barrier 
shall  have  the  capacity  to  withstand  the 
maximum  force  that  would  be 


transferred  to  it  during  an  explosive  rim 
wheel  separation  occurring  at  150 
percent  of  maximum  tire  specification 
pressure  for  the  type  wheel  being 
serviced. 

(ii)  Restraining  devices  and  barriers 
shall  be  capable  of  preventing  the  rim 
wheel  components  from  being  thrown 
outside  or  beyond  the  device  or  barrier 
for  any  rim  wheel  position  within  the 
device. 

(iii)  A  restraining  device  or  barrier 
shall  not  contain  a  solid  flat  surface 
against  which  the  rim  wheel  can  lie  or 
lean  during  inflation,  such  as  the  bed  or 
table  of  a  tire  changing  machine. 

(iv)  Restraining  devices  and  barriers 
shall  be  visually  inspected  prior  to  each 
day's  use  and  after  any  explosion  or 
explosive  separation  of  the  rim  wheel 
components.  Any  restraining  device  or 
barrier  exhibiting  damage  such  as  the 
following  defects  shall  be  immediately 
removed  from  service: 

(A)  Cracks  at  welds; 

(B)  Cracked  or  broken  components; 

(C)  Bent  or  sprung  components  caused 
by  mishandling,  abuse,  tire  explosion  or 
nm  wheel  separation; 

(D)  Pitting  of  components  due  to 
excessive  corrosion;  or 

(E)  Other  structural  damage  which 
would  decrease  its  effectiveness, 

(v)  Restraining  devices  or  barriers 
removed  from  service  in  accordance 
with  paragraph  (d](3)(iv)  of  this  section 
shall  not  be  returned  to  service  until 
they  are  inspected,  repaired,  if 
necessary,  and  are  certified  either  by 
the  manufacturer  or  by  a  Registered 
Professional  Engineer  as  meeting  the 
strength  requirements  of  paragraph 
(d)(3)(i)  of  this  section. 

(4)  "The  employer  shall  assure  that  a 
hose  assembly  consisting  of  the 
following  components  be  used  for 
inflating  rim  wheels: 

(i)  A  clip  on  chuck; 

(ii)  A  sufficient  length  of  hose  to  allow 
the  employee  to  stand  outside  the 
trajectory;  and 

(iii)  An  in-line  valve  with  a  pressure 
gauge  or  a  presettable  regulator. 

(5)  Current  charts  shall  be  available  in 
the  service  area. 

(6)  A  current  rim  manual  containing 
instructions  for  the  types  of  wheels 
being  serviced  shall  be  available  in  the 
service  area. 

(7)  The  employer  shall  assure  that 
only  tools  recommended  in  the  rim 
manual  for  the  type  of  wheel  being 
serviced  are  used  to  service  rim  wheels. 

(e)  Wheel  component  acceptability. 
(1)  Multi-piece  wheel  components  shall 
not  be  interchanged  except  as  provided 
in  the  charts,  or  in  the  applicable  rim 
manual. 


(2)  Multi-piece  wheel  components  and 
single  piece  wheels  shall  be  inspected 
prior  to  assembly.  Any  wheel  which  is 
bent  out  of  shape,  pitted  from  corrosion, 
broken  or  cracked  shall  not  be  used  and 
shall  be  rendered  unusable  and 
discarded;  damaged  or  leaky  valves 
shall  be  replaced. 

(3)  Rim  flanges,  rim  gutters,  rings, 
bead  seating  surfaces  and  the  bead 
areas  of  tires  shall  be  free  of  any  dirt, 
surface  rust,  scale  or  loose  or  flaked 
rubber  build-up  prior  to  mounting  and 
inflation. 

(4)  The  size  and  type  of  both  the  tire 
and  the  wheel  shall  be  checked  for 
compatibility  prior  to  assembly  of  the 
rim  wheel. 

(f)  Safe  operating  procedure — multi- 
piece  rim  wheels.  The  employer  shall 
establish  a  safe  operating  prot;edure  for 
servicing  multi-piece  rim  wheels  and 
shall  assure  that  employees  are 
instructed  in  and  follow  that  procedure. 
The  procedure  shall  include  at  least  the 
following  elements;  *  *  * 

(2)  Tires  shall  be  completely  deflated 
by  removing  the  valve  core,  before  a  run 
wheel  is  rem.oved  from  the  axle  in  either 
of  the  following  situations:  *  *  * 

(3)  Rubber  lubricant  shall  be  applied 
to  bead  and  rim  mating  surfaces  during 
assembly  of  the  rim  wheel  and  inflation 
of  the  tire. 

(4)  Tires  shall  be  inflated  only  whnn 
contained  by  a  restraining  device, 
except  that  when  the  rim  wheel  is  on  a 
vehicle,  tires  that  are  underinflated  but 
have  more  than  80%  of  the 
recommended  pressure,  may  be  inflated 
while  the  rim  wheel  is  on  the  vehicle  if 
remote  control  inflation  equipment  is 
used  and  no  employees  are  in  the 
trajectory,  and  except  as  provided  in 
paragraph  (f)(5)  of  this  section. 

*         •         «         *         * 

(11)  No  heal  shall  be  applied  to  a 
multi-piece  rim  with  a  tire  mounted  on 
it,  except  that,  after  the  tire  is 
completely  deflated,  the  lug  nuts  may  be 
heated  briefly  to  facilitate  their  removal. 

(g)  Safe  operating  procedure — single 
piece  rim  wheels.  The  employer  shall 
establish  a  safe  operating  procedure  for 
servicing  single  piece  rim  wheels  and 
shall  assure  that  employees  are 
instructed  in  and  follow  that  procedure. 
The  procedure  shall  include  at  least  the 
following  elements; 

(1)  Tires  shall  be  completely  deflated 
by  removal  of  the  valve  core  before 
demounting. 

(2)  Mounting  and  demounting  of  the 
tire  shall  be  done  only  from  the  narrow 
ledge  side  of  the  wheel.  Care  shall  be 
taken  to  avoid  damage  to  tire  beads 
while  mounting  tires  on  wheels.  Tires 
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snail  be  mounted  only  on  compatible 
u'heels  of  matching  bead  diameter. 

(3)  Rubber  lubricant  shall  be  applied 
to  bead  and  wheel  mating  surfaces 
before  assembly  of  the  rim  wheel  and 
inflation  of  the  tire. 

(4)  If  a  tire  changmg  machme  is  used, 
the  tire  may  be  inflated  to  no  more  than 
10  psig  (.7031  kg/cm-)  to  seat  the  bead 
while  the  rim  wheel  is  restrained  on  the 
tire  changing  machine. 

(5)  If  a  bead  expander  is  used  to  seat 
the  beads,  it  shall  be  removed  before  the 
valve  core  is  installed  and  before  the 
tire  is  inflated  to  more  than  iO  psig 
(.7031  kg/cm  =]. 

(6)  Tires  may  be  inflated  above  10  psig 
(.7031  kg/cm  -)  only  when  contained 
vvi'.hin  a  restraining  devic  e,  positioned 
behind  a  barrier,  or  bolted  on  the 
vehicle  with  the  lug  nuts  fully  tightened. 

(7)  Employees  shall  not  place  a  rim 
wheel  so  that  any  fiat  solid  surface  is  in 
the  trajectory  and  withm  one  foot  of  the 
sidewall. 

(i)  Rim  wheels  sh;!!l  not  be  placied 
w  ith  their  sidewalis  clcser  than  one  foot 
from  solid  barriers. 

(ii)  When  a  restraining  dfevice  is  used, 
hold  down  components  of  the 
restraining  device  mav  be  placed  within 
one  foot  of  the  sidewall. 

(8)  Tires  shall  not  be  inflated  to  more 
than  their  recommended  operating 
pressure. 

(9)  Employees  shall  stay  out  of  the 
trajectory  when  inflating  a  tire. 

(10)  If  the  tire  beads  are  not  fully 
seated  by  the  time  the  tire  is  inflated  to 
its  recommended  pressure,  the  tire  shall 
be  deflated  and  the  rim  wheel 
disassembled.  The  wheel  and  tire  shall 
be  rechecked  for  compatibility.         » 
rclubricated,  repositioned  and  then 
itinflated  in  accordance  with 

p  ii  agraphs  (g)(4).  (3),  (6)  and  (7)  of  this 
-  --f  t'on. 

(11)  No  heat  shall  be  applied  to  a 
single  piece  wheel  when  a  tire  is 
mounted  on  it,  except  that  after  the  tire 
is  completely  deflated,  the  lug  nuts  may 
be  jjriefly  heated  to  facilitate  their 
removal. 

(12)  Cracked,  broken,  bent,  or 
otherwise  damaged  wheels  shall  not  be 
reworked,  welded,  brazed,  or  otherwise 
heated  except  as  provided  in  paragraph 
(g)(n)  of  this  section. 

*  -  •  •  * 

(Sec  6.  84  Stat.  1593  (29  U.S.C.  655);  Secretary 

rf  Labor's  Ordfr  .\o.  8-~6  (41  FR  25059).  29 
CFR  rart  1911) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

!CGD3-82-015] 

Drawbridge  Operation  Regulations; 
Hackensack  River,  New  Jersey 

agency:  Coast  Guard.  DOT 
ACTION;  Proposed  rule. 

summary;  .At  the  request  of  the  New 
Jersey  Department  of  Transportation. 
the  Coast  Guard  will  consider  changing 
the  regulations  governing  the  Route  46 
(Gregory  Ave.)  drawbridge  at  Little 
Ferry,  Bergen  Count\  .  N'rw  Jersey  to 
provide  that  the  draw  span  need  not 
open  unless  six  months  advance  notice 
is  given.  This  proposal  is  being  made 
because  no  requests  have  been  made  to 
open  the  drnw  since  1976.  This  action 
should  relieve  the  bridge  owner  of  the 
burden  of  maintaining  the  machinery 
and  of  having  a  person  available  to  open 
the  draw,  and  should  still  provide  for 
Ihe  reasonable  needs  of  navigation. 
DATE;  Comments  must  be  received  on  or 
before  December  27,  1982. 
ADDRESS;  Comm.ents  should  be 
submitted  to  and  are  available  for 
evdnvn.ition  from  9  a.m.  to  3  p.m., 
Mondijy  through  P'riday,  except 
holidays,  at  the  office  of  the  Commander 
(oan-br).  Third  Coast  Guard  District, 
Bldg.  135A.  Governors  Island.  New  York 
10004.  Comments  may  also  be  hand 
delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

VV  illiam  C.  Hemmg.  Bridge 
Administrator,  Third  Coast  Guard 
District,  Governors  Island.  New  York, 
(2121  H(iB-7994. 
SUPPLEMENTARY  INFORMATION-: 

Interested  persons  are  mviiea  to 
participate  in  thia  proposed  nile  making 
by  submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  the  bridge,  aijd 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgment  (hat 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Third  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
a  final  course  of  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  proposal  are;  Richard  A. 
Gomez,  Project  .Manager  and  LCDR 


Frank  E  Couper.  Project  Attorney.  Third 
Co.ist  Guard  District.  Aids  to  .Navigation 
Branch  and  Legal  Office,  respectively 

Discussion  of  the  Proposed  Regulations 

The  Route  4B  Drawbridge  proMiJes 
acess  across  the  Hackensack  k.vt  r  for 
vehicular  traffic  traveling  between  Little 
Ferry  and  Ridgefield  Park,  New  J«  :^i  > 
This  drawbridge  provides  a  vertical 
clearance  of  35±  feet  above  mean  high 
water  while  in  the  closed  position.  In 
1964,  the  bridge  owner  was  authorized 
to  operate  the  draw  on  a  six  hour 
advance  notice  basis.  Since   hei.  'hen 
has  been  a  decrease  in  requests  for 
openings,  and  since  1976  no  requests 
have  been  made.  No  economic 
evaluation  has  been  prepared  because 
of  the  minimal  economic  impact  This 
determination  is  based  on  the  fact  that 
no  openings  have  been  requested  for 
approximately  6  years  and  the  bridge 
owner  has  operated  the  bridge  on  6 
hours  advance  notice  for  over  17  years. 
The  proposed  regulations  have  been 
reviewed  under  the  provisions  of 
Executive  Order  12291  and  have  been 
determined  not  to  be  a  major  rule.  In 
addition,  these  proposed  regulations  are 
considered  not  to  be  significant  in 
accordance  with  guidelines  set  out  in 
the  Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations  (DOT  Order  2100.5  of  5-22- 
80).  An  economic  evaluation  has  not 
been  conducted.  In  accordance  with 
section  605(b)  of  the  Regulatory 
Flexibility  Act  (94  Stat.  1164),  it  is 
certified  that  this  rule,  if  promulgated, 
would  not  have  a  significant  econimic 
impact  on  a  substantial  number  of  small 
entities,  because  there  are  none  above 
the  drawbridge  which  wiH  be  impacted 
as  a  result  of  thi«  rule. 


List  of  Subjects  in  3.3  CFV.  P,.rt  1 1 
Bridges. 


'  \ 


PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 


In  consideration  of  the  foregoing.  Part 
117  of  Title  33  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
by  revising  §  117.200  (a)(4){vi)  to  read  as 
follows: 

S  117.rOO  Newark  Bay.  Passaic  and 
HackensacH  flivors,  K.J..  anc  their 
navigable  tr:t>utar-es;  bridges. 

idj  '  ■  ' 

(4)  •  *  * 

(vi)  State  Route  46  bridge.  Little  Ferry. 
mile  14.0,  Hackensack  River.  TTie  draw 
shall  open  on  signal  if  at  least  six 
months  advance  notice  is  given. 
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133  U.SC.  499;  U.S.C.  1855  (g)(2):  49  CFR  1,46 
(c)|5):  33  CFR  1.05-1  (g)(3)) 

Dated:  August  9,  1982.  1 

W.  E.  Caldwell, 

V:ce  Admiral.  US.  Coast  Guard,  Commander, 
Third  Coast  Guard  District 

;FH  Doc  82-31109  Filed  11-10-82;  8:45  am) 
aiUJNG  COOE  4910-14-M 


33CFR  Part  117  i 

[CCGO3-82-20] 

Drawbridge  Operation  Regulations; 
Passaic  River,  New  Jersey 

agency:  Coast  Guard,  DOT.  i 
action:  Proposed  rule.  ' 

summary:  At  the  request  of 
Consolidated  Rail  Corporation 
(CON'RAIL),  the  Coast  Guard  will 
consider  changing  the  special 
regulations  governing  the  Lyndhurst 
Drawbridge  over  the  Passaic  River,  mile 
11.7  at  Lyndhurst,  NJ.  The  proposed 
changes  are  that  the  bridge  be  closed  to 
marine  traffic  from  4  p.m.  to  7  a.m.  and 
that  six  hours  advance  notice  be  given 
at  all  other  times.  This  proposal  is  being 
considered  because  of  the  limited 
number  of  requests  for  bridge  openings. 
This  action  would  relieve  the  bridge 
owner  of  the  burden  of  having  a  person 
constantly  available  to  open  the  draw 
and  should  still  provide  for  the 
reasonable  needs  of  navigation. 
DATE:  Comments  must  be  received  on  or 
before  December  27, 1982. 
ADDRESS:  Comments  should  be 
submitted  to  and  will  be  available  for 
examination  from  9:00  a.m.  to  3:00  p.m., 
Monday  through  Friday,  except 
holidays,  at  the  office  of  the  Commander 
(oan-br).  Third  Coast  Guard  District, 
Bldg.  135A.  Governors  Island,  New  York 
10004.  Comments  may  also  be  hand- 
delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Heming.  Bridge 
Administrator,  Third  Coast  Guard 
District,  Governors  Island,  New  York, 
10004,  (212)668-7994. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
ijy  submitting  written  views,  comments, 
data  and  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  for 
any  recommended  change  in  the 
proposal. 

Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Third  Coast  Guard 
District  will  evaluate  all 


communications  received  and  will 
determine  a  final  course  of  action  on 
this  proposal.  The  proposed  regulations 
may  be  changed  in  the  light  of 
comments  received. 

Drafting  Information 

The  principal  persons  drafting  this 
proposal  are:  Ernest  ].  Feemster,  Project 
Manager,  and  LCDR  Frank  E.  Couper, 
Project  Attorney.  Third  Coast  Guard 
District  Aids  to  Navigation  Branch  and 
Legal  Office,  respectively. 

Discussion  of  the  Proposed  Regulations 

Special  regulations  now  require  at 
least  six  hours  notice  for  bridge 
openings  between  12  midnight  and  8 
a.m.  CONRAIL  has  requested  that  six 
hours  notice  be  given  between  7  a.m. 
and  4  p.m.,  and  that  the  bridge  not  be 
required  to  open  from  4  p.m.  to  7  a.m. 

The  Coast  Guard  is  considering  this 
proposal  because  of  the  limi'fd  number 
of  requests  for  openings  durmg  1978, 
1979,  and  1980  (high  of  34  openings  in 
1979).' Bridge  logs  for  1981  were  not 
available  at  the  time  of  this 
investigation. 

A  draft  economic  evaluation  has  not 
been  prepared  because  of  minimal 
economic  impact.  Most  vessels  requiring 
openings  are  commercial  and  it  appears 
that  these  vessels  can  schedule 
movements  to  coincide  with  the 
proposed  regulations  without  undue 
disruption  of  their  operations.  If  this  is 
not  found  to  be  true,  the  proposal  will 
either  be  changed  or  denied. 

These  proposed  regulations  have  been 
reviewed  under  the  provisions  of 
Executive  Order  12291  and  have  been 
determined  not  to  be  a  major  rule.  In 
addition,  these  proposed  regulations  are 
considered  to  be  nonsignificant  in 
accordance  with  guidelines  set  out  in 
the  Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations  (DOT  Order  2100.5  of  5-22- 
80).  As  explained  above,  an  economic 
evaluation  has  not  been  conducted.  In 
accordance  with  section  605(b]  of  the 
Regulatory  Flexibility  Act  (94  Stat.  1164), 
it  is  certified  that  these  rules,  if 
promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  opinion  is  based  upon  the  limited 
number  of  openings  presently  being 
requested. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

In  consideration  of  the  foregoing,  it  is 
proposed  that  Part  117  of  Title  33  of  the 
Code  of  Federal  Regulations  be 


amended  by  revising  §  117.200(a)(4)(iii) 
to  read  as  follows: 

§  11 7.200  Newark  Bay,  Passaic  and 
Hackensack  Rivers,  N.J.,  and  their 
navigat>le  trlbutartes;  bridges 

(a)  *  *  * 

(4)  *  *  * 

(iii)  Conrail  Bridge  (Lyndhurst).  mile 
11.7,  Passaic  River.  The  draw  shall  open 
on  signal  between  7  a.m.  and  4  p.m.  if  at 
least  six  hours  advance  notice  is  given. 
The  draw  shall  not  be  required  to  open 
at  any  other  time. 
***** 

(33  U.S.C.  499:  49  U.S.C.  1655(g)(2):  49  CFR 
1.46(c)(5);  33  CFR  l,05-l(g)(3)) 

Dated:  August  9,  1982. 
W.  E.  Caldwell. 

Vice  Admiral.  U.S.  Coast  Guard.  Commander, 
Third  Guard  District. 

((•■R  Doc,  82-31110  Filed  11-10-82.  M.'i  «m| 
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46  CFR  Part  67 

[CGD  82-1051 

Documentation  of  Vessels 
agency:  Coast  Guard,  DOT. 
ACTION:  Advance  notice  of  proposed 


rulemaking. 


SUMMARY:  On  June  24, 1982,  in  response 
to  the  Vessel  Documentation  Act  of  1980 
(Pub.  L.  96-594),  the  Coast  Guard 
published  in  the  Federal  Register  a  final 
rule  (47  FR  27490)  which  extensively 
revised  and  simplified  the  regulations 
controlling  documentation  procedures, 
effective  July  1, 1982.  In  the 
supplementary  information  published 
with  that  final  rule,  the  Coast  Guard 
identified  two  potential  problem  areas 
which  might  require  further  rulemaking 
and  stated  that  further  rulemaking  to 
deal  with  these  issues  would  be 
initiated.  The  two  problem  areas  are:  (1) 
Potential  difficulty  in  determining  when 
a  vessel  built  using  some  foreign 
materials  should  be  considered  built  in 
the  United  States,  and  (2)  the  definition 
of  the  term  "controlling  interest"  for 
purposes  of  documentation  of  a  vessel 
owned  by  a  partnership.  The  first  of 
these  was  the  subject  of  an  Advance 
Notice  of  Proposed  Rulemaking 
published  on  October  14, 1982  (47  FR 
45888).  This  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  covers 
the  other  issue,  definition  of  the  term 
"controlling  interest"  in  relation  to  a 
partnership.  Input  from  members  of  the 
public  is  solicited  concerning  the  need 
for  further  rulemaking  and  suggestions 
as  to  the  form  which  any  regulations 
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necessary  to  define  the  term  should 
take. 

DATE:  Comments  must  be  received  on  or 
before  January  11.  1983. 
ADDRESSES:  Comments  should  be 
submitted  to  Commandant  (G-CMC/24), 
iCGD  82-1051.  U.S.  Coast  Guard, 
Washington.  D.C.  20593,  Comments  may 
be  delivered  and  will  be  available  for 
inspection  or  copying  at  the  Marine 
Safety  Council  (G-CMC/241,  room  4402. 
U.S.  Canst  Guard  Headquarteis.  21(MI 
Second  Street,  S.W.,  Washington,  DC 
20593.  1202)  426-1477  between  the  hours 
of  7  a.m.  and  5  p.m.  Monday  through 
Friday,  except  holidays. 
FOfl  FURTHER  INFORMATION  CONTACT: 

Mrs.  Phyllis  D.  Camilla  (Proiec  t 
Mar.agerl  or  Lieutenant  Roliert  R.  Meifk.s 
(Staff  Attorney).  Office  of  Merchant 
Marine  Safety,  Room  1312,  U.S.  Coast 
Guard  Headquarters.  2100  Second 
Street,  S.W.,  VYashmgton,  DC.  20593, 
(202)  426-1492,  or  (202)  426-1493.  Normal 
office  hours  are  between  7  a.m.  and  5 
p.m.  Monday  through  Friday,  excepf 
holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  governing 
documentation  of  vessels  contained  in 
Parts  66,  67.  and  68  of  Title  46.  Code  of 
Federal  Regulations,  were  extensively 
revised  in  a  final  rule  published  on  June 
24.  1982.  Thai  rulemaking  project  was 
undertaken  primarily  to  simplify 
documen'ation  procedu"-!  s  and  was  in 
implementation  of  the  Vessel 
Documentation  Act  (Pub.  L.  96-594) 
While  that  rulemaking  project  was 
pending,  the  Vessel  Documentation  .Act 
was  amended  by  section  10  of  the  Co.ist 
Guard  .Authorization  .Act  of  1982  (Pi.b,  I 
97-136).  The  amendment  changed  the 
eligibility  criteria  for  documentation  of 
vessels  owned  by  partnerships. 
Whereas  the  Vessel  Documentation  Act 
had  required  that  all  members  be 
citizens  of  the  United  States  m  order  for 
a  vessel  owned  by  the  partnership  to  he 
eligible  for  documentation,  after  the 
amendment  the  eligibility  criteria  are 
that  all  general  partners  be  citizens  of 
the  United  States  and  the  controlling 
'interest  in  the  partnership  be  owned  by 
citizens  of  the  United  States.  Although 
the  final  rule  published  on  June  24,  1982 
was  amended  to  comport  with  the  new 
statutory  language,  no  attempt  was 
made  to  define  the  term  "controlling 
interest"  as  used  in  the  partnership 
context.  However,  the  Coast  Guard 
included  in  the  supplementary 


information  published  with  the  final  rule 
a  commitment  that  a  rulemaking  to  deal 
with  the  definitional  problem  would  he 
mitiated  as  soon  as  feasible.  This 
Advance  Notice  of  Proposed 
Rulemaking  honors  that  commitment.  In 
addition,  conci^Tently  with  this 
.-\d\  ance  .No'ice  of  Proposed 
Rulemaking,  the  Coast  C-uard  and  the 
Maritime  Administration  are  publishing 
a  joint  Advan.e  .Notice  of  Proposed 
Rulemaking  '.o  solirit  comments  on 
whether  the  standards  which  the  Coast 
Guard  devises  with  respect  to 
controlling  interest  for  partnerships 
under  the  Vessel  Documentation  Act 
should  also  apply  to  46  U.S.C.  802. 

Ctm>mects  invited 

This  ANPRM  is  being  issued  under  the 
Coast  Guard's  policy  for  early  public 
participation  in  rulemaking  proceedings. 
Interested  persons  are  invited  to 
participate  in  these  preliminary 
rulemaking  procedures  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire. 

Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Coast  Guard 
before  taking  further  rulemaking  action. 
Persons  wishing  the  Coast  Guard  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  or 
envelope. 

Discussion 

a.  A  change  in  the  statute  establishing 
eligibility  criteria  for  documentation  of  a 
vessel  owned  by  a  partnership  has  made 
it  necessary  for  the  Coast  Guard  to 
consider  for  the  first  time  the  meaning  to 
be  assigned  to  the  term  "controlling 
interest"  in  the  partnership  context.  The 
legislative  history  of  the  statutory 
change  is  very  limited  and  provides  litUe 
guidance  as  to  what  test  should  be  used 
in  decidiag  whether  the  controlling 
interest  in  a  partnership  is  owned  by 
citizens  of  the  United  States  for 
purposes  of  documenting  a  vessel.  This 
is  particularly  distressing  for  those  in 
the  public  sector  trying  to  assess  the 
potential  for  obtaining  documen'ation 
for  vessels  to  be  owned  by  sophisticated 
limited  partnerships  with  significant 
contributions  to  capital  by  noncitizens. 
The  Coast  Guard  does  not  believe  that 
all  uncertainties  about  all  possible 
partnership  arrangements  can  be 


resolved  by  rulemaking.  However,  it 
seems  reasonable  to  expect  that  much  of 
the  uncertainty  generated  by  the  change 
m  statutory  language  could  be  removed 
by  developing  and  promulgatmg  a 
definition  of  "controiimg  interest"  to  he 
applied  to  partnerships  applying  for 
documentation  of  their  vessels  For  that 
reason,  the  Coast  Guard  is  interested  in 
suggestions  and  comments  concerning 
the  following: 

1.  Should  the  Coast  Guard  promulgate 
a  regulation  defining  "controlling 
interest"  for  use  in  connection  with 
documentation  of  vessels  owned  by  a 
partnership? 

2.  If  a  definition  of  "controlling 
interest"  is  promulgated,  what  factors  or 
tests  should  be  included  for  use  by  the 
Coast  Guard  in  deciding  whether  the 
controlling  interest  in  a  partnership  is 
owned  by  citizens  of  the  United  States? 
For  example,  issues  which  have  been 
identified  by  the  Coast  Guard  in 
connection  with  specific  documentation 
inquiries  since  the  statute  changed  are: 

(a)  Should  the  CoBst  Guard  apply  a 
test  to  partnerships  to  ascertain 
"controlling  interest"  which  is  the  same 
as.  or  parallels,  theprovisions  of  46 
U.S.C.  802? 

(b)  If  "controlling  interest"  is  taken  to 
mean  "more  than  50  percent,"  to  what 
should  the  50  percent  be  appbed? 

(c)  Should  the  test  be  relative  power 
of  control,  regardless  of  relative  equity 
capital  contributions? 

(d)  Can  the  relative  number  of  citizen 
partners  be  used  as  a  satisfactory  test  of 
"control  by  citizens  of  the  United 
States"? 

(e)  Does  it  affect  controlling  interest 
for  documentation  purposes  if  certain 
partners  can  be  stripped  of  their  control 
or  equity  in  the  partnership? 

(f)  Should  the  idea  that,  in  the  final 
analysis,  ultimate  control  rests  with  the 
sources  of  revenue  in  partnership 
ventures  be  the  basis  for  the  Coast 
Guard's  assessments? 

(g)  Should  eligibility  for  vessel 
documentation  be  affected  by  the  fact 
that  none  of  the  partners  has  an  address 
in  the  United  States?  This  is  not  an 
exhaustive  list  of  points  which  have 
already  been  raised  by  interested 
parties,  but  it  is  representative  of  points 
which  the  Coast  Guard  has  been  urged 
to  consider.  Public  comments  are 
needed  as  to  these  and  other  potential 
factors  and  tests 

3.  What  evidence  should  the  Coast 
Guard  require  a  partnership  to  furnish  m 
order  to  establish  that  the  controlling 
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interest  is  owned  by  citizens  of  the 
United  States? 

4.  Any  potential  adverse  impacts  on 
members  of  the  public  which  may  occur 
if  the  Coast  Guard  adopts  some 
particular  definition  of  the  term 
"controlling  interest"  in  the  partnership 
context. 

b.  After  reviewing  the  comments,  the 
Coast  Guard  will  decide  whether  to 
proceed  further.  If  it  decides  to  do  so, 
the  Coast  Guard  will  issue  a  notice  of 
proposed  rulemaking,  proposing  definite; 
changes  to  the  existing  regulations 

List  of  Subjects  in  46  CFR  Part  67 

Vessels.  Documentation      I 
Dated:  November  3,  1982 
Clyde  T.  Lusk,  Jr., 

Rear  Admiral.  US.  Coa.-it  Cuurd  Cnief.  Office 
of  Merchant  Marine  Sa*'e'y. 

|FR  Doc.  8;-J1105  Filed  11-10-82.  8.43  am| 
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This   section  of  the   FEDERAL   REGISTER 
contains  documents  other  than   oiles  or 
proposed  rules  that  are  applicable   to  the 
pijbllc.   Notices  of   hearings   and 
investigations,   committee   meetings,   agency 
decisions!  and   rulings,   delegations   of 
authofity,   filing  of   petitions  and 
applications  and  agency  statements  of 
organization   and   functions  are  examples 
of   docume«ts  appearing   in   this   section 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Governmental 
Processes;  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463),  notice  is 
hereby  given  of  a  meeting  of  the 
Committee  on  Governmental  Proi',esses 
of  the  Administrative  Conference  of  the 
United  States,  to  be  held  at  9:00  am.  on 
Wednesday,  November  17,  1982,  at  (he 
Office  of  the  General  Counsel, 
Department  of  the  Treasury,  13th  Street 
and  Pennsylvania  Avenue,  N AV.,  Room 
3000,  Washington,  D.C. 

The  Committee  will  meet  to  discuss 
the  Conference's  projects  on  the  use  oi 
the  Freedom  of  Information  Act  ;hs  h 
discovery  tool  and  on  discipline  of 
^ttorneys  practicing  before  feder.il 
agencies. 

Attendance  is  open  to  the  interested 
public,  but  limited  to  the  space 
.r.  iiiiable.  Persons  wishing  to  attend 
should,  if  possible,  notify  the  Office  of 
the  Chairman  of  the  Administrative 
Conference  prior  to  the  meeting.  The 
Committee  Chairman,  if  she  deems  it 
appropriate,  may  permit  members  of  the 
public  to  present  oral  statements  at  the 
meeting;  any  member  of  the  public  may 
file  a  written  statement  with  the 
Committee  before,  during,  or  after  the 
meeting. 

For  further  information  concerning 
this  meeting  contact  David  M,  Pritzker, 
Office  of  the  Chairman,  Administrative 
Conference  of  the  United  States.  2120  I. 
Street.  N.W,.  Suite  500,  Washington, 
DC.  20037.  (Telephone  262-254-7065.) 
Minutes  of  the  meeting  will  be  available 
on  request. 

Dated:  November  10.  1982 
Richard  K.  Berg, 

Gtuieral  Counsel. 

|KR  [)(k:  92-31208  Filed  11-10-82,  8:4B  «ni| 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Gila  National  Forest  Grazing  Advisory 
Board;  Meeting 

The  Gila  National  Forest  Grazing 
.Advisory  Board  will  meet  at  10:00  am., 
December  17,  1982  in  the  large 
conference  room.  Federal  Building,  2610 
North  Silver  Street,  Silver  City,  New 
Mexico. 

The  agenda  for  the  meeting  is; 

1.  Election  cf  Officers. 

2.  Review  Prc;^am  for  Raa^e 
Betterment  Funds. 

3.  Review  Allotment  Management 
Plans 

The  meeting  will  be  open  to  the 
pul)lic. 

Drtlfd:  .Ndvenibirr  4.  I^a2. 
Kenneth  C.  Scojigin. 

f-'uroul  Sijpt^n-isar. 

\fV.  11(1.    Hj-iin22F,lf.d  M-in^C:8r4.Samt 
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Montana;  Kootenai  National  Forest, 
Ten  Lakes  Montana  Wilderness  Study 
Area  Report  i-ieartng  Announcement 

AGFNCV:  Forest  Service,  USDA. 

action:  Public  hearing  notice:  Public 
hearings  will  be  held  as  follows: 

lanuary  17,  1983— Eureka.  Montana. 

Eureka  Grade  School  Auditonuiu, 

t'rnni  J-5  p.m.  j'-d  "-9  p.m. 
iai-.uai\  18,  198.'t— Libby,  .Montana. 

Veniare  Motor  'nn.  West  ffighway  2, 

from  2-3  p.m.  and  7-9  p.m. 
[anuary  19.  198;> — Kalispell,  Montana. 

Outlaw  Inn,  Highway  93.  from  2-5 

p  ni   and  7-9  p.m. 

summary:  Public  hearings  will  be  held 
concerning  the  Ten  Lakes  Montana 
Wilderness  Study  Area.  Hearings  will 
be  held  in  three  northwestern  Montana 
cities  in  mid-January  1983. 

ADDRESSES:  Request  for  further 
information  should  be  addressed  to: 
Forest  Supervisor.  Kootenai  National 
Forest.  P.O.  Box  AS.  Libby.  MT  59923 
Tom  Coston, 
Regional  Forester 
|FR  Doc.  82-31016  Filed  n   10-82  B  4S  im) 
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Soil  Conservation  Service 

Currituck  County  Schools.  RCAO 
Measure,  Nortti  Carolina;  Finding  of  ^k> 
Significant  Impact 

AGENCV:  Soil  Con'.erv  ation  Service, 
USDA 

ACTION:  .Notice  of  a  fi;:diiig  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(C) 

of  the  National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  ("  CFR 
Part  650);  the  Soil  Conservation  Service, 
r  S  Department  of  Agncultare,  gives 
nctu  e  that  an  environmental  impact 
'-laif  -ncnt  IS  not  being  prepared  for  the 
('  irriluck  County  Schools  RCivD 
Mrasure,  Currituck  CourTy.  North 
C^aioiina 

FOR  FURTHER  INFORMATION  CONTACT- 

Mr.  Coy  A,  Garrett,  Stad- 
Conservationist.  So,!  ('.onkcrvatum 
Service,  Room  ,5+4,  r-:!t  ■■„■  Bii;l(iing.  ;no 
New  Bern  .^v c-v,  >■  K;':.  i^n   \. irih 
Carolina  27611.  It  i^piiune  ti^l^j  755- 
4210. 

SUPPLEMENTARY  INFORMATION:  The 

•environmental  assfSs.Tient  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Mr.  Coy  A.  Garrett.  State 
Conservationist,  has  determined  that  the 
preparation  aqd  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  prn;prt 

The  measure  concerns  a  pla;!  for 
reducing  flooding  and  for  improving 
drainage  on  three  school  ernuruis  The 
planned  works  of  imprnv  ittk  t:!  ini,iu<li' 
ii;stalling  catch  basins,  pipes  and  sub- 
surface drainage  tubing.  Grading  and 
shaping  will  be  done  to  improve  surface 
drainage  and  to  elminate  ponding.  Ail 
disturbed  areas  will  be  seeded  with 
adapted  permanent  vegetation. 

The  .Notice  of  a  Finding  of  .No 
Significant  Impact  (FONSl)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parbes,  A  limited  number  of 
copies  of  the  FONSl  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
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file  and  may  be  reviewed  by  contacting 
Mr.  Coy  A.  Garrett. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901.  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-fl5 
regarding  State  and  local  clearmghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 

•  Dated:  N'ovember  \.  1982. 
Coy  A.  Garrett. 
State  Conservationist. 

(FR  Doc  d2-3'n^  KM-r<  n-1'>-8-   845  ami 
BILUMG  CO0£  M10-16-M 


Pasquotank  County  Sct^ools,  RC&D 
Measure,  North  Carolina;  Finding  of  No 
Significant  Impact 

agency:  Soil  Conservation  Service, 

USDA. 

action:  Notice  of  a  finding  of  no 

significant  impact. 

summary:  Pursuant  to  section  102f2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Pasquotank  County  Schools  RC^D 
Measure.  Pasquotank  County,  North 
Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Coy  A.  Garrett,  State    . 
Conservationist,  Soil  Conservation 
Service,  Room  544,  Federal  Building.  310 
New  Bern  Avenue.  Raleigh,  North 
Carolina  27611.  Telephone  (919)  755- 
4210. 

SUPPLEMENTARY  INFORMATION:  The 

environmentdl  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  im.pacts  on 
the  environment.  As  a  result  of  these 
findings.  Mr.  Coy  A.  Garrett.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for 
reducing  flooding  and  for  improving 
drainage  on  three  school  grounds.  The 
planned  works  of  improvement  include 
installing  catch  basins,  pipes  and  sub- 
surface drainage  tubing.  Grading  and 
shaping  will  be  done  to  improve  surface 


drainage  and  to  eliminate  ponding.  All 
disturbed  areas  will  be  seeded  with 
adapted  permanent  vegetation. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSl)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FO.NSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Mr,  Coy  A.  Garrett. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  drite  of  this 
publication  in  the  Federal  Register, 

(Catalosi  of  Federal  Domestic  Assistance 
Program  No,  10-901.  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  cleannghouse 
review  of  Federal  and  federally  assisted 
programs  and  projecis  is  applicable) 

Dated:  .\ovember  1.  1982. 
Coy  A.  Garrett, 
State  Conservationist. 

|FR  Doc  82-31024  Filed  11-10-82;  8:45  araj 
BIU.INO  CODE  3410-16-M 


Spadra  Creeic  Watershed,  Arltansas; 
Intent  To  Deauthorize  Federal  Funding 

AGENCY:  Soil  Conservation  Service, 

USDA. 

ACTION:  Notice  of  intent  to  deauthorize 

Federal  funding. 

SUMMARY:  Pursuant  to  the  Watershed 

Protection  and  Flood  Prevention  Act, 
Pub  L  83-566.  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  622),  the  Soil  Conservation  Sei-vice 
gives  notice  of  the  intent  to  deauthorize 
Federal  funding  for  the  Spadra  Creek 
Watershed  Project,  Johnson  County, 
Arkansas 

FOR  FURTHER  INFORMATION  CONTACT: 
jack  C.  Davis,  State  Conservationist, 
Soil  Conservation  Sprvice,  P.O.  Box 
2323,  Little  Rock,  Arkansas  72203. 
telephone  501 -i^^S- 5445. 
SUPPLEMENTARY  INFORMATION:  A 
determination  has  been  made  by  Jack  C. 
Davis,  that  the  proposed  works  of 
improvement  for  the  Spadra  Creek 
project  will  not  be  installed.  The 
sponsoring  local  organizations  have 
concurred  in  this  determination  and 
agree  that  Federal  funding  should  be 
deauthorized  for  the  project.  Information 
regarding  this  deauthorization  may  be 
obtained  from  jack  C  Davis,  State 
Conservationist,  at  the  dbo\e  address 
and  telephone  number 


No  administrative  action  on 
implementation  of  the  proposed 
deauthorization  will  be  taken  imtil  60 
days  after  the  date  of  this  publication  in 
the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention.  Office  of  Management 
and  Budget  Circular  A-95  regarding  State  and 
local  clearinghouse  review  of  Federal  and 
federally  assisted  programs  and  projects  is 
applicable.) 

Dated:  November  4, 1982. 
lack  C,  Davis, 
State  Conservationist. 

|FR  Doc.  82-31015  Filed  11-10-82.  8  45  am) 
BILUNQ  CODE  3410-16-M 


Custer  County  Roadside  Critical  Area 
Treatment  RC&D  Measure,  Idaho; 
Finding  of  No  Significant  Impact 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  finding  of  no 
significant  impact. 

FOR  FURTHER  INFORMATION  CONTACT: 

Amos  I.  Garrison,  Jr.,  State 
Conservationist,  Soil  Conservation 
Service,  Room  345,  304  North  Eighth, 
Boise,  Idaho  83702,  telephone  (208)  334- 
1601. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969:  the 
Council  on  Environmental  Service 
Guidelines  (7  CFR  Part  650);  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
Environmental  Impact  Statement  is  not 
being  prepared  for  the  Custer  County 
Roadside  Critical  Area  Treatment  RC&D 
Measure,  Custer  County,  Idaho. 

The  environmental  assessment  of  this 
federally  assisted  acjion  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Amos  1.  Garrison,  Jr.,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
Environmental  Impact  Statement  are  not 
needed  for  this  project, 

Custer  County  Roadside  Critical  Area 
Treatment  RC&D  Measure  will  control 
erosion  and  sediment  damage  of  seven 
critically  eroding  sites  along  county 
roads.  Planned  treatments  include 
constructing  highway  dividers  with  a 
containment  area  and  shaping  cut  slopes 
on  five  sites — two  of  which  will  require 
resetting  a  power  pole  at  the  expense  of 
the  sponsor:  and  two  streambank 
protection  sites;  one  using  gaboins,  the 
other  riprap.  The  streambank  protection 
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sites  will  protect  anadromous  fish 
spawning  areas  in  the  Salmon  River. 
Construction  will  be  timed  as  to  not 
^interfere  with  spawning.  A  404  permit  is 
required  for  this  project. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forv^arded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  ma>  be 
reviewed  by  contacting  Mr.  Amos  I. 
Garrison,  Jr.  The  FONSI  has  been  sent  to 
various  Federal,  State,  and  local 
apenries  and  interested  parties.  A 
limited  number  of  copies  of  the  FO.N'SI 
are  available  to  fill  single  copy  requests 
at  the  address  on  the  first  page. 

Implementation  of  the  proposal  will 
not  be  initiated  until  30  days  after  the 
date  of  this  publication  in  the  Federal 
Register. 

(Catalog  of  Federal  Domestic  A.ssistanoe 
Program  No.  10.901.  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 

Dated:  September  2,  1982. 
Amos  I.  Garrison,  jr.. 
State  Conservationist. 

|KR  Ooc  K  3ims  Kiled  ll-lO-SZ;  S-ia  nm\ 
BILtlNG  CODE  3410-16-M 


ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

General  Advisory  Committee; 
Amended  Meeting  Notice 

ihe  meeting  of  the  General  Advi.sory 
Committee  on  Arms  Control  and 
Disarmament  scheduled  for  November 
\5  and  16.  1982  has  been  changed  to 
November  18  and  19,  1982  in  order  to 
provide  an  opportunity  for  the 
Committee  to  meet  with  senior 
Kxecutive  Branch  officials  during  its 
morning  session  on  the  second  day  of 
;tie  meeting,  a  change  which  is  in  the 
national  interest.  There  are  no  other 
ch.inges  to  the  announcement  of  thi.s 
tr.eet'ng  which  appeared  in  the  Federal 
Register  of  October  29.  19fl2  (47  FR 
49051).  Notice  of  this  change  could  not 
be  published  at  least  15  days  before  the 
(i.ite  of  the  meeting  because  the 
possibility  of  arranging  such  a  schedule 
occurred  too  late  to  permit  such  notice 
|ohn  E.  Grassle, 
C(>iun\ittee  Managenwnt  Offutr 

|FR  !).ir  «Z^11230  Filed  ll-KMU  n  1u  ..n^| 
BILLING  CODE  6820-32-M 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Meeting 

agency:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB)  has  scheduled  a  meeting 
to  be  held  from  10:00  a.m.  to  5  00  p.m.. 
Tuesday,  November  16,  1982.  to  take 
place  in  the  Main  Hall  of  the  Disabled 
American  Veterans  (DAV)  .National 
Stjrvice  and  Legislative  Headquarters. 
B07  Maine  Avenue.  S.W.,  Washington, 
D.C.  20024.  Items  to  be  considered  are  as 
follows:  ATBCB  Authorities  and 
Delegations,  and  Revisions  to  .'\TBCB 
Statement  of  Organization  and 
Procedures;  affirmation  of  the 
implementation  of  Appendix  D  of  the 
U.S.  Courts  Design  Guide  for  providing 
an  appropriate  level  of  accessibility  in 
courtrooms.  Also  to  be  discussed  are: 
proposed  trans,''er  of  .•\TBCB 
administrative  support  services  from 
Department  of  Education  to  GS.'\: 
consideration  of  proposal  for 
information  and  technical  services  for 
the  ATBCB:  approval  of  ATBCB  Annual 
Report  for  FT  1982. 

DATE:  November  16,  1982—10:00  a.m.- 

,'):U0  p.m. 

ADDRESS:  Main  Hall,  Disabled  American 
Veterans  (D.-W)  National  Service  and 
Legislative  Headquarters,  807  Maine 

^\^'•^u^■■   S\V    \\;^'h:r.ot(.n   DC 

FOR  FURTHER  INFORMATION  CONTACT; 

Larry  Allison.  Director  of  Public 
Information  (202)  24.5-1591  (voice  or 
TDD). 

Committee  meetings  of  the  ATBCB 
will  be  held  on  Monday,  November  15, 
1982.  in  the  Hubert  Humphrey  Building. 
Contact  Larry  Allison,  Director  of  Public 
Information  (202)  245-1591  (voice  or 
TDD),  for  further  information. 
Wm.  Bradford  Reynolds. 
Cbnirperson 

IK  !)iw    H2  .i;(i.«,  1-  I,.,!  1 : -10-M2:  a-45  ami 
BILLING  CODE  4000-07-11 


COMMISSION  ON  CIVIL  RIGHTS 

Connecticut  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given.  piirsiUHn!  to  t'^c 
provisions  of  the  Rules  and  Reculatinns 
of  the  U.S.  Commission  on  Civil  R:shls 
that  a  meeting  of  the  Connecticut 
Advisory  Committee  to  the  Commission 
will  convene  at  7:00  p.m  and  will  end  at 


900  p.m.,  on  November  30.  1982,  at  the 
Lord  Cromwell  Inn,  Exit  21,  Interstate 
91.  Cromwell.  Connecticut.  The  purpose 
of  this  meeting  is  to  discuss  program 
ideas  for  fiscal  year  1983 

Persons  desinng  additional 
information  or  planning  a  presentaiiun 
to  the  Committee,  should  contact  the 
Chairperson.  Mr.  Richard  Brown.  151 
Fa.'-mington  Avenue.  Hartford  CT  06156, 
(203)  273-6389;  or  the  New  England 
Regional  Office.  55  Summer  Street.  8th 
Floor.  Boston  MA  02110;  (617)  223-4871. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C..  November  8, 
1982. 

|ohn  I.  Binkley. 

Advisory  Committee  Management  Officer. 

IFK  Doc  82-31038  Filed  1  t-tO-8Z:  B:4S  amj 
BILLING  CODE  633M)I-M 


Georgia  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  that  Georgia  Advisory 
Committee  to  the  Commission  will 
convene  at  3:30  p.m.  and  will  end  at  6.00 
p.m..  on  November  30, 1982.  at  the 
Marriott  Downtown,  the  Whitehall 
Room,  Courtland  Street  and 
International  Boulevard,  Atlanta. 
Georgia  30303.  The  purpose  of  this 
meeting  is  to  receive  the  chairperson's 
report  on  the  National  Chairpersons" 
Conference,  and  discuss  program 
planning  for  FY  83. 

Persons  desiring  additional 
information  or  planning  a  presentation 
to  the  Committee,  should  co'ntact  the 
Chairperson.  Mr.  Clayton  Sinclair.  Jr.. 
301  Equitable  Building.  100  Peachtree 
Street,  Atlanta  GA  30303,  (404)  681-0797; 
or  the  Southern  Regional  Office,  Citizens 
Trust  Bank  Building.  75  Piedmont 
Avenue,  N.E..  Atlanta  GA  .30303,  f404) 
242-4391. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  6f  the  Commission. 

Dated  at  Washtn{;ton,  D.C.  Novemher  P. 
1982 

|ohn  I.  Binkley. 

Advisory  Commitlf^  Management  Officer. 

|KR  Dim-  R2  T1040  Filfd  11   lO-BZ:  8:45  mm\ 

BILLING  CODE   633i-01  ^»  ' 


New  Hampshire  Advisory  Committee; 
Agenda  and  Notice  of  PubUc  Meeting 

Notice  is  hereby  given  pursuant  to  the 
provisions  of  the  Rules  ani  Regulations 
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of  the  U.S.  Commission  on  Civil  Rights, 
that  a  news  conference  of  the  New 
Hampshire  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  will  end  at  12  noon,  on  December  9, 
1982.  the  Norris  Cotton  Federal  Building, 
Third  Floor.  275  Chestnut  Street. 
Manchester.  New  Hampshire  03103.  The 
purpose  of  this  news  conference  is  to 
release  the  report  on  Bilingual  Education 
in  Manchester. 

Persons  desiring  additional 
information  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Chairperson.  Mr,  Andrew  T.  Stewart. 
Moose  Mountain,  Enfield.  New 
Hampshire  03748,  (603)  523-4882;  or  the 
New  England  Regional  Office.  55 
Summer  Street,  8th  Floor,  Boston  MA 
02110,  (617)  223-4671. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  DC.  November  8. 
1982. 
fohn  I.  Binkley, 

Advisory  Committee  Maragement  Officer. 

[FR  Doc  82-31038  Filed  11-10-82;  8.4S  ami 

BiLLiNQ  cooe  saas-oi-M 


North  Carolina  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  North  Carolina 
Advisory  Committee  to  the  Commission 
will  convene  at  1:00  p.m.,  and  will  end  at 
4:00  p.m.,  on  December  3, 1982,  at  the 
Holiday  Inn  Downtown,  425  North 
Church  Street,  Rocky  Mount,  North 
Carolina  27801.  The  purpose  of  this 
meeting  is  to  receive  chairperson's 
repfort  on  the  National  State  Advisory 
Committee  Chairpersons  Conference, 
and  a  discussion  on  program  planning. 

Persons  desiring  additional 
information  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Chairperson,  Dr.  Tommie  Young,  4303 
King  Arthur  Place,  Greensboro,  North 
Carolina  27405,  (919)  379-7803;  or  the 
Southern  Regional  Office,  Citizens  Trust 
Bank  Building,  75  Piedmont  Avenue, 
N.E.,  Atlanta  GA  30303.  (404)  242-4391. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations"of  the  Commission. 

Dated  at  Washington.  DC  November  8, 
1982. 

John  I.  BLokley,  | 

Advisory  Committee  Management  Officer 

|FR  Doc.  82-31041  Piled  11-10-82.  ft45  ami 
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Virginia  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Virginia  Advisory 
Committee  to  the  Commission  will 
convene  at  100  p.m.  and  will  end  at  5:00 
p  m.,  on  December  1, 1982,  at  City  Hall, 
Richmond  Human  Rights  Commission, 
900  E.  Broad  Street,  Conference  Room, 
Richmond  VA  23219.  The  purpose  of  this 
meeting  is  to  plan  activities  for  1983-84. 

Persons  desiring  additional 
information  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Chairperson.  Rev.  Curtis  W.  Harris,  209 
Terminal  Street,  Hopewell,  VA  23860, 
(804)  45ft-7404;  or  the  Mid-Atlantic 
Regional  Office.  2120  L  Street,  N.W., 
Washington,  D.C.  20037,  (202)  254-6717. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C.  November  8. 
1982. 

|ohn  I.  Binkley, 
Advisory  Committee  Management  Officer 

\¥9.  Dor,   32-JIOJ'  Fried  ll-lO-rtZ   8:45  am) 
BILLING  COOE  6335-01-M 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Vne  Census 

Annual  Wholesale  Trade  Survey; 
Consideration 

Notice  is  hereby  given  that  the  Bureau 
of  the  Census  is  planning  to  conduct  in 
1983  the  Annual  Wholesale  Trade 
Survey.  This  survey  will  be  conducted 
under  title  13,  United  States  Code, 
sections  182.  224,  and  225  and  will 
provide  data  for  1982  covering  year-end 
inventories  and  annual  sales  of  firms 
engaged  in  wholesale  trade.  This  survey 
is  the  only  continuing  source  available 
on  a  comparable  classification  and 
timely  basis  for  use  as  a  benchmark  for 
developing  estimates  of  wholesale  trade. 
Such  a  survey,  if  conducted,  shall  begin 
not  earlier  than  December  31,  1982. 

Information  and  recommendations 
received  by  the  Bureau  of  the  Census 
indicate  that  the  data  will  have 
significant  application  to  the  needs  of 
the  public,  the  distributive  trades,  and 
governmental  agencies,  and  that  the 
data  are  not  publicly  available  from 
nongovernmental  or  other  governmental 
sources. 

Reports  will  be  required  only  from  a 
selected  sample  of  merchant  wholesale 
firms  operating  in  the  United  States, 
with  probability  of  selection  based  on 
sales  size.  The  sample  will  provide,  with 


measurable  reliability,  statistics  on  the 
subjects  specified  above. 

Copies  of  the  proposed  forms  and  a 
description  of  the  collection  methods  are 
available  upon  request  to  the  Director, 
Bureau  of  the  Census,  Washington,  D.C. 
20233. 

Any  suggestions  or  recommendations 
concerning  the  subject  matter  of  this 
proposed  survey  will  receive 
consideration  if  submitted  in  writing  to 
the  Director,  Bureau  of  the  Census,  on  or 
before  December  17, 1982. 

Dated:  November  8. 1982. 
Bruce  Chapman, 

Director,  Bureau  of  the  Census. 

(FT?  Doc.  82-30995  Filed  11-10-82;  8:46  amj 
BILLING  COOE  3S10-07-M 


International  Trade  Administration 

[A-46 1-008] 

Titanium  Sponge  From  ttie  U.S.S.R.; 
Preliminary  Results  of  Administrative 
Review  of  Antidumping  Finding 


r 


agency:  International  Trade 
Administration.  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
administrative  review  of  antidumping 

finding. 

summary:  The  Departmefit  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  titanium  sponge 
from  the  U.S.S.R.  The  review  covers  the 
one  known  exporter  of  this  merchandise 
to  the  United  States  and  the  period 
August  1. 1980  through  July  31, 1981.  The 
review,  based  on  the  best  information 
available,  indicates  the  existence  of  no 
dumping  margins  for  the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  not  to  assess  dumping  duties 
on  entries  with  purchase  dates  during 
the  period  of  review  nor  to  require  cash 
deposits  of  estimated  antidumping 
duties. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  November  12, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  U.  Askey  or  David  R,  Chapman, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  D.C.  20230, 
telephone  (202)  377-2923. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  16, 1982,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  [47  FR 
11306)  the  final  results  of  its  last 
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administrative  review  of  the 
antidumping  finding  on  titanium  sponge 
from  the  U.S.S.R.  (33  FR  12138,  August 
28. 1968)  and  announced  its  intent  to 
conduct  the  next  administrative  review 
by  the  end  of  August  1982,  As  required 
by  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"),  the  Department  has 
now  conducted  that  administrative 
review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  titanium  sponge,  which  is 
used  in  the  manufacture  of  aerospace 
vehicles  and  is  currently  classifiable 
under  item  number  629.1420  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA). 

The  Department  knows  of  only  one 
exporter  of  titanium  sponge  from  the 
U.S.S.R.  to  the  United  States, 
Techsnabexport.  The  review  covers  Iht' 
period  August  1,  1980  through  July  31. 
1981. 

Since  the  U,S,S.R,  is  a  s'ate- 
controlled-economy  country,  the 
Department  in  the  past  used  the 
provisions  in  section  773(c)  of  the  Tariff 
Act,  or  section  205(c)  of  the 
Antidumping  Act  of  1921,  to  establish 
foreign  market  value.  The  foreign  market 
values  were  based  on  prices  in  a  non- 
state-controiled-economy  country 
(Japan).  For  the  current  review,  the 
Japanese  Titanium  Metals  Association 
declined  to  provide  Japanese  home 
market  pricing  data.  We  also  were 
unable  to  gather  such  data  from  the  only 
other  known  firm  exporting  titanium 
sponge  to  the  United  States  market,  a 
firm  in  the  United  Kingdom,  or  from 
domestic  producers  of  titanium  sponge 
Therefore,  we  are  establishing  the 
assessment  and  estimated  antidumping 
duty  cash  deposit  rates  based  on  the 
best  information  available,  which  is  the 
most  recent  rate  calculated  for  the 
company. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  no  dumping 
margins  exist  for  the  period. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  The 
Department  will  publish  the  final  resuhs 
of  the  administrative  review  including 
the  results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  instruct  the 
Customs  Service  not  to  assess  dumping 


duties  on  entries  made  with  purchase 
dates  during  the  period  of  review.  The 
Department  will  issue  assessment 
instructions  directly  to  the  Cuslnms 
Service. 

Further,  the  Department  shall  not 
require  a  cash  deposit  of  estimated 
antidumping  duties,  as  provided  for  m 
§  353, 46(b)  of  the  Commerce 
Regulations,  on  any  shiprr^ents  of 
t'tanium  sponge  from  the  U,S,S,R 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  dale  of 
publication  of  the  final  results.  This 
deposit  requirement  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  adminstrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
oftheTariff  Act(19U.S,C.  1675(a)(1)) 
and  §  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 

Dated:  November  5. 1982. 
Judy  Hippler  Bello. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

\yV  Do,    82-011133  Filed  11-10-82:  &4S  iun| 
eiUJNG  CODE  3510-25-M 


National  Bureau  of  Standards 

National  Voluntary  Laboratory 
Accreditation  Program;  National 
Laboratory  Accreditation  advisory 
Committee;  Open  Meeting 

agency:  National  Bureau  of  Standards, 

Coaimerce. 

action:  Notice  of  open  meeting. 


SUMMARy:  The  .National  Voluntary 
La[H)!-citor>  Accreditation  Program 
(WLAP)  .\at:onal  Laboratory 
Accreditation  Advisory  Committee 
(\'L/\CC)  was  established  on  August  3. 
1982,  to  advise  and  make 
recommendations  to  the  Director,  of  the 
National  Bureau  of  Standards  (NBS)  on 
various  issues  to  improve  and  simplify 
the  operating  procedures  of  NVLAP  and 
to  assess  the  impact  of  international 
accreditati.-.n  activities  on  the  program, 
TIME  AND  PLACE:  The  NLACC  will  hold  a 
meeting  on  Firday,  December  3, 1962. 
from  9  a.m.  to  5  p.m.  at  the  National 
Bureau  of  Stdndards.  Administration 
Building,  Lecture  Roo.m  B.  Gaithersburg, 
.MD.  which  will  be  open  to  the  public. 

AGENDA:  Issues  to  be  discussed  at  the 

meeting  include: 

1   Consideration  of  NVLAP  accreditation 
rj'UTia  relative  to  otiier  accreditation  criteria 
(i.e..  ISO  Guide  25): 

2.  Simpiification  of  operating  procedures; 

3.  Reviuvv  of  bilateral  figreements: 

4  Review  and  evaluation  of  program  goals 
for  FY  83: 


5  Imphcations  of  freedom  of  informalinn 
regarding  proficiency  data. 

6  Questions  concerning  conflicts  of  interest 
of  assesors: 

7.  Consideration  of  the  cost  for  laboratories 
in  more  than  one  L^P;  and 

8.  Programmatic  alternatives  to  reduce 
W'L^P  operatine  t.osts 

PUBLIC  participation:  The  metiing  will 
be  open  to  public  participation:  with 
time  allowed  for  oral  comments  or 
questions. 

FOR  FURTHER  INFORMATION  CONTACT: 

V\!ley  Hall.  Commiftrp  (.cnt-ol  Officer, 
or  John  Locke,  M mager  i,dt'nr«!  irv 
Accreditation.  Uifice  of  Product 
Standards  Policy  (OPSPJ  .  .\BS,  TECH 
B141,  Washington.  DC  20234.  phone 
(301)921-3431. 

Dated;  November  5. 1982. 
EmesI  .\mbler, 

Director.  A'ationa/  Bureau  of  Standards 

(FRDnr  as-SIOWfilH  11-10-81  MS  Mnl 
BILLII4G  CODE   S5iO  <3-M 


National  Oceanic  and  Atmospheric 

Administration 

National  Marine  Fisheries  Service; 
Notice  of  Modification  of  Permit 

Uii  October  5,  1982.  '•.  't.i  ..■  vv.i,'. 
published  in  the  Federal  Register  (4~  i  K 
43996)  that  a  Permit  bad  been  issued  to 
Dr.  Albert  Erickson.  University  of 
Washington.  Seattle.  Washington.  Tlie 
Permit  is  modified  as  follows: 

Section  A  is  modified  by  addinj.;  the 
following:  "A-4.  An  unlimited  number  of 
specimens  of  the  pinniped  specu  s 
authorized  above  may  be  taken  by 
harassment  during  the  conduct  of 
population  censusing  as  described  ii;  the 
documents  submitted  in  modification," 

This  modification  is  effective  on  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

The  Permit  as  modified,  and 
documentation  pertaining  to  the 
modification  are  available  for  rcK  nw  in 
the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service.  3300 
Whitehaven  Street.  N.W.,  Washington. 
DC:  and 

Regional  Director.  Northwest  Ret'lon. 
National  Marine  Fisheries  Ser\-ice  ~600 
Sand  Point  Way.  N.E..  BIN  C15700 
Seattle,  Washington  98115. 

DHter!  Kiivember  4,  1982. 
Rich.ird  B   Roe. 

Acting  Director.  Office  of  Marine  Mammals 
o  mi  Endangered  Species.  National  Marine 
Fisheries  Service. 

(FR  Dor   H2-,lin«fl  Filed  11-10-82;  8:45  am) 
BILLINQ  CODE  3S10-23-M 
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Receipt  of  Application  for  Permit 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407).  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant:  Mr.  Richard  Flyer  (P310). 
5484  Reservoir  Road,  Apartment  B39, 
San  Diego,  California  92120. 

2.  Type  of  Permit:  Scientific  Research. 

3.  Name  and  Number  of  Animals: 
Long-finned  pilot  whales  [Globiceptiala 
melaena) — Up  to  400. 

4.  Type  of  Take:  Potential  harassment 
while  observing,  photographing,  and 
recording  in  order  to  correlate  sounds 
emitted  with  behavioral  activities. 

5.  Location  of  Activity:  Santa  Catalina 
Island,  California. 

6.  Period  of  Activity:  2  years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  apphcation  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Conmierce,  Washington, 
D.C.  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Docimients  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street,  NW..  Washington, 
D.C;  and 

Regional  Director,  National  Marine 
Fisheries  Service,  Southwest  Region,  300 
South  Ferry  Street,  Terminal  Island, 
California  90731. 

Dated;  November  5.  1982. 
R.  B.  Bnimsted, 

Acting  Director.  Office  of  Marine  Mammals 
and  Endangered  Species,  National  Marine 
Fisheries  Ser.-ice. 

|FR  Doc.  82-J108B  Pled  tl-lO-Al  9:45  Jl7l| 
BNJJtM  COOE  3510-22-M 


COiNMnTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amending  the  Exempt  Certification 
Mechanism  Concerning  Certain  Cotton 
Textile  Products  From  Pakistan 

November  8.  1<)«2. 

agency:  Committee  for  the 
Implementarion  of  Textile  Agreements. 

ACTION:  Amending  the  exempt 
certification  procedure  concerning 
"handmade  products  of  the  cottage 
indu.stry  made  from  handloomed 
frihrics"  and  "Pakistan  Items,"  also 
known  as  "traditional  folklore 
handicraft  textile  products"  to  specify 
that  these  cotton  textile  products  must 
be  "cut,  sewn,  or  otherwise  fabricated 
by  hand  in  the  cottage  industry"  in  order 
to  qualify  for  exemption  from  the 
bilateral  agreement. 

SUMMARY:  The  Bilateral  6ottWXexfile 
Agreement  of  March  9  and  11,  1982 
between  the  Governments  of  the  United 
States  and  Pakistan  provides  that 
exports  of  "handmade  products  of  the 
cottage  industry  made  from  handloomed 
fabrics"  and  "Pakistan  Items"  that  are 
"uniquely  and  historically  traditional 
Pakistan  products,"  be  "cut,  sewn,  or 
otherwise  fabricated  by  hand  in  the 
cottage  industry"  in  order  to  be  exempt 
from  the  levels  of  restraint  established 
under  the  agreement,  when  properly 
certified  by  the  Government  of  Pakistan 
prior  to  exportation. 

EFFECTIVE  DATE:  January  1, 1983, 

FOR  FURTHER  MFORMATION  CONTACT: 

Gordana  Slijepcevic,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230:  (202/377-4212). 

SUPPLEMENTARY  INFORMATION:  On  May 

30, 1973  and  January  18, 1974.  letters 
dated  May  16. 1973  and  January  15. 1974 
were  published  in  the  Federal  Register 

(38  FR  14184)  and  (39  FR  2293), 
respectively,  from  the  Chairman  of  the  , 
Committee  for  the  Implementation  of 
Textile  Agreements  to  the  Commissioner 
of  Customs,  which  established  exempt 
certification  procedures  for  handmade 
products  made  from  handloomed  fabrics 
and  traditional  Pakistan  Items. 

The  letter  published  below  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
to  the  Commissioner  of  Customs,  in 
accordance  with  the  provisions  of  the 
bilateral  agreement,  amends  the 


directives  of  May  17, 1973  and  January 
15. 1974  to  provide  that  handmade 
producls  of  the  cottage  industry  made 
from  handloomed  fabrics  and  Pakistan 
Items,  in  order  to  qualify  for  exemption 
from  the  levels  of  restraint  established 
under  the  agreement,  must.be  cut,  sewn, 
and  otherwise  fabricated  by  hand  in 
cottages,  units  of  the  cottage  industry. 
The  current  hst  of  Pakistan  Items  is 
published  as  an  enclosure  to  that  letter. 
Paul  T.  O'Day. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

November  8, 1982. 

Committee  for  the  Implementation  of  Textile 

Agreements, 
Commissioner  of  Customs.  Department  of  the 
Treasury.  Washington.  D.C.  20229. 

Dear  Mr.  Commissioner:  This  letter 
amends,  but  does  not  cancel,  the  letters  of 
May  16,  1973  and  January  15,  1974  to  provide 
that  handmade  products  of  the  cottage 
industry  made  from  handloomed  fabrics  and 
Pakistan  Items,  as  indicated  on  the  enclosed 
list,  must  be  cut,  sewn,  or  otherwise 
fabricated  by  hand  in  the  cottage  industry  of 
Pakistan,  in  order  to  qualify  for  exemption 
from  the  levels  of  restraint  established  under 
the  terms  of  the  Bilateral  Cotton  Textile 
Agreement  of  March  9  and  11,  1982.  between 
the  Governments  of  the  United  Stales  and 
Pakistan. 

Additional  items  may  be  added  to  the  list 
by  mutual  agreement  between  the  two 
governments.  You  will  be  notified  of  any 
additions  by  further  letter. 

This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely, 
Paul  T.  O'Day, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

List  of  Pakistan  Items 

1.  Shisha  Embroidered  Dresses — A 
traditional  mirror  embroidery  on  plain, 
printed  or  striped  material,  worn  by  the 
people  of  Sind  and  Baluchistan.  Short, 
medium,  or  long  in  length  according  to 
the  areas  from  which  they  came. 

2.  Dastkari  Kurta  and/or  Gharara — A 
Kurta  is  a  type  of  halter  blouse  worn 
with  the  Gharara.  A  Gharara  is  a 
traditional  form  of  the  pajama  worn  by 
ladies  of  the  Moghul  courts.  Each  leg  of 
the  Gharara  measures  about  one  yard 
across  the  bottom  opening.  Both  made  of 
cotton  material  with  multi-colored 
embroidery  and  with  drawstrings  at  the 
top  and  waist,  in  the  tradition  of  the 
Moghul  Kings. 

3.  Multani  Kurat — Crochet  worked 
shorts  or  long  tunic  worn  by  the 
peasants  in  Panjab.  Crocheted  work 
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located  at  the  neck  and  front  and  has 
triangular  inserts  at  the  armpits. 

4.  Embroidered  Kurta — Type  of  shirt 
or  loose  tunic  worn  throughout  Pakistan 
over  loose  trousers.  Is  embroidered  in 
different  colors.  Adapted  from  Angarkha 
by  King  Ahmad  Shah  Abdali.  Worn 
short  or  long  and  has  triangular  inserts 
at  the  armpits. 

5.  Multani  Choli — {If  in  part  of  set) 
Fitted  blouse  worn  with  either  a  Lungi 
(i.e..  a  scarf)  of  Sair  in  Punjab  and  Sind. 
Choli  is  embroidered  in  different  colors 
or  hand  printed,  tied  either  in  front  or 
back. 

6.  Rilli  Kurta — Kurta  of  heav7  fabric 
with  patchworked  decorations 
appliqued  by  hand,  worn  by  the  women 
of  Sind. 

7.  Burga — Loose  tunic  or  dress  with 
hood  attached  worn  by  ladies  when 
going  out  of  the  house.  Worn  as  outer 
covering  and  often  gaily  embroidered  or 
hand  printed. 

8.  Quetta  Jackets — Loose  vest  worn 
over  Kurta  by  men  and  women.  Made 
either  of  printed  material  or  of 
embroidered  material  with  mirrors  on 
plain  colors. 

9.  Ghagra — Ankle  length,  loose  fitting 
skirt  with  drawstrings  around  the  waist 
or  hooks  worn  with  either  a  fitted  or 
loose  choli,  with  traditional  colors 
embroidered  or  hand  printed.  Worn  in 
the  Tharparkar  area  of  Sind, 

10.  Batwa — (Drawstring  pouches. 
bags,  purses  and  string  baos) 
Accessories  for  all  Pakistani  dressed  for 
carrying  betel  nuts  and  other  pe'-sonal 
things.  Gaily  printed  or  h.ind 
embroidered  or  with  mirrors,  or  made 
with  colored  string.  ^ 

11.  Shindi  Julaba — Vory  loose  ankle 
length  garment  in  handloom  or  hand- 
blocked  material  with  a  hood  attached, 
with  tie  string  a  V  opening  m  neck  and 
side  slits  at  lower  part  extending  to 
lower  hem.  Worm  with  or  without  hood 
in  the  villages  of  Sind  and  cm  also  be 
embroidered. 

12.  Izarban — Cotton  belt  in  multi- 
colored continous  lengths  of  unwoven 
threads. 

13.  Baluchi  Kameez — Embroidered  top 
worn  by  the  women  of  Baluchistan  o\'er 
Shalwar  or  Turkish  trousers.  Flared 
tunic  with  extra  wide  sleevestapering  to 
a  buttoned  cuff. 

14.  Cotton  Embroidered  Kaftan  ,n  the 
traditional  embroidery  of  Multan, 
Makran,  Derz  Ghaz;  Khan  and  Nuchki. 
Long,  loose  fitting  dresses  With 
embroidery  around  top  and  botton  with 
side  slits  of  about  18  inches  to  the  lower 
hem. 

15.  Cholistan  Kurta — Colorful  striped, 
heavy,  unbleached  fabric  worn  by  the 
camel  drivers  of  the  Cholistan  Desert 


with  stand  up  collar  band  and  sleeves 
made  into  the  body  or  the  garment. 

16.  Chilaf — Embroidered  decorative 
tubular  case  open  at  both  ends  with 
drawstring  enclosures. 

17.  Dupatta— (If  in  part  of  a  set)  Long 
scarf  about  4  feet  or  more  long  and  three 
feet  or  more  wide  of  thin  cotton  fabric 
with  colorful  design  worn  by  women  to 
cover  the  head. 

18.  Cimmerband — Antique  and 
embroidered  wide  belts  worn  about  the 
waist,  with  heavy  mirrored  embroidery. 

;KR  Doc,  82-31012  Filed  11-10-82,  8,4.";  Hm.| 
BtLLIMG  CO0£  351»-2S-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1982;  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Additions  to  procurement  list. 

summary:  This  action  adds  to 
Procurement  List  1982  commodities  to  be 
produced  by  and  services  to  be  provided 
liy  workshops  for  the  blind  and  other 
severely  handicapped. 

EFFECTIVE  DATE:  November  12,  1982. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
I  Lindicapped.  Crystal  Square  5,  Suite 
11117,  1755  Jefferson  Davis  Highway, 
.Xrlington.  Virginia  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

C,  W   Fletcher  roai  ,5r,~-]14.S 

SUPPLEMENTARY  INFORMATION:  On  May 

21.  1932.  June  25.  1982,  and  July  23.  1982, 
the  Committee  for  Purchase  from  the 
Blind  and  Other  Severely  Handicapped 
published  notices  (47  FR" 22141.  47  FR 
27596,  and  47  FR  31915)  of  proposed  , 
additions  to  Procurement  List  1982, 
November  12,  1981  (46  FR  55740). 

After  consideration  of  the  revelant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for   - 
procurement  by  the  Federal  Govemmeift 
under  41  U.S,C.  46-48r.  8,")  Stat.  77. 

Accordingly,  the  following     - 
commodities  and  services  are  hereby 
added  to  Procurement  List  1982. 

Class  6532 

Gown.  Patient  Examining,  (•i5.v.^-OCM21- 
7828 

U.S.  Postal  Service  Item 

Lead  Seal  with  Corii  Attachment,  PS. 
Item  No.  0815 


SIC  ~369 

Commissary  Shelf  Stocking.  .N'aval 

Station.  Norfolk.  Virginia 
Commissary  Shelf  Stocking,  .Naval  Air 

Station,  Oreana,  Virginia  Beach, 

Virginia, 
C  W.  Fletcher. 
Executive  Director. 
|FK  Doc  82-3iam  Filed  11-10-82^  MS  anl 
BILUNG  CO0£  S820-33-M 


Procurement  List  1982;  Proposed 
Additions  and  Deletion 

AGENCY:  Co.mmittee  for  Purchase  from 

i!H'  Bi:nd  and  Other  Severely 
!  l.indicapped. 

action:  Proposed  additions  to  and 

(ji.M'tion  from  procurement  list. 

SUMMARY:  The  Committee  has  received 

proposals  to  add  to  and  delete  from 
Procurement  List  1982  services  to  be 
provided  by  and  a  commodity  to  be 
produced  by  workshops  for  the  blind 
and  other  severely  handicapped 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  D('ren-'t)f'r  15.  1982, 

ADDRESS:  Commtltee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crj'stal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  W.  Fletcher,  (,^03:  5.s--n4,") 

SUPPLEMENTARY  INFORMATION:  This 

iiotice  is  publisJied  pursuant  to  41  U.S.C. 
47(a)(2),  85  Stat.  77.  Its  purpose  is  to 
provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  services  listed  below  from 
workshops  for  the  blind  or  other 
severely  handicapped. 

SIC  7349 

Janitorial  Service.  Federal  Building.  4th 
and  F  Streets.  Anchorage,  Alaska 

Janitorial  Service,  Federal  Building  and 
U.S.  Courthouse,  550  W.  Fori  Street. 
Boise,  Idaho 

SIC  7359 

Custodial  Service.  Gerald  R.  Ford 
Federal  Building  and  U.S.  Courthouse, 
110  Michigan  Avenue,  NW..  Grand 
Rapids,  Michigan 

Janitorial  Service,  U.S.  Courthouse,  920 
Riverside  Avenue,  Spokane, 
Washington 
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SIC  7369 

Commissary  Shelf  Stocking,  Naval  Air 

Station,  Point  Mugu,  California 
Commissary  Shelf  Stocking,  Rough  and 

Ready  Isle,  Stockton,  California 
Commissary  Shelf  Stocking,  U.S.  N'aval 

Air  Station,  Branch  Commissary 

Store,  Patuxent  River,  Maryland 
Commissary  Shelf  Stocking,  Naval 

Construction  Battalion  Center. 

Gulfport,  Mississippi 
Commissary  Shelf  Stocking,  Naval  Air 

Station,  Fallon,  Nevada 
Commissary  Shelf  Stocking,  Navy 

Commissary.  Scotia.  New  York 

Deletion 

It  is  proposed  to  delete  the  following 
commodity  from  P'rccurement  List  1982, 
November  12, 1981  (46  PR  55740): 

Class  8465 

Cover,  Wafer  Canteen,  Nylon.  8465-00- 

86O-025G 
C.  VV.  Fletcher, 

Execut:ve  Director.  ' 

|FR  D.)C  K-31082  Filed  n-lO-ii  8.45  am| 
BIUJMG  CODE  M20-33-M 


DEPARTMENT  OF  DEFgNSE 

Corps  of  Engineers,  Department  of  the 
Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  tfie  Beach  Erosion  Control 
Study  of  Pinellas  County,  Florida 

agency:  U.S.  Army  Corps  of  Engineers. 

DOD. 

action:  Notice  of  intent  to  prepare  a 

draft  environmental  impact  statement. 

SUMMARY:  The  Jacksonville  District,  U.S. 
Army  Corps  of  Engineers,  is  studying 
erosion  control  and  hurricane  protection 
measures  for  the  Gulf  of  Mexico 
shoreline  of  Pinellas  County.  Florida. 
The  following  alternative  ations,  not  all 
implementable  by  the  Federal 
government,  are  under  consideration: 

Non-structural 

No  action 

Rezoning  of  beach  area 
Modification  of  building  codes 
Construction  setback  line 
Moratorium  on  construction 
Flood  insurance 
Evacuation  planning 
Establish  a  no-growth  program 
Relocation  of  structures 
Flood  proofing  of  structures 
Condemnation  of  land  and  structures 
Various  combinations  of  above 

Structural 

Remove  detrimental  structures 


I 


Beach  revetment 

Beach  fill  with  periodic  nourishment 

Beach  fill  with  periodic  nourishment 

stabilized  by  offshore  breakwaters 
Beach  nourishment  with  maintenance 

material  from  nparby  passes  and 

inlets 
Beach  fill  with  periodic  nourishment 

stabilized  by  groins 
Seawalls 
Stabihzation  of  beaches  and  dunes  by 

vegetation 
Various  combinations  of  above 

The  scoping  will  include  the  issuance 
of  a  scoping  letter  describing  the  study 
and  requesting  comments  from  affected 
Federal,  State,  and  local  agencies.  Issues 
to  be  analyzed  in  the  DEIS  will  be 
determined  during  scoping.  No 
cooperating  agencies  are  involved.  In 
accordance  with  the  Fish  and  Wildlife 
Coordination  Act.  participation  in  the 
planning  process  has  been  initiated  with 
the  U.S.  Fish  and  Wildlife  Service  (FWS) 
and  participation  will  also  be  solicited 
from  the  U.S.  National  Marine  Fisheries 
Service  (NMFS)  and  the  State  of  Florida. 
Consultation  will  be  accomplished  in 
accordance  with  Section  7  of  the 
Endangered  Species  Act  and  the 
Archeological  and  Historic  Preservation 
Act.  If  a  selected  plan  involves 
discharge  of  material  into  waters  of  the 
United  States,  the  discharge  will  be 
specified  by  application  of  the  criteria  of 
Section  404(b),  Federal  Water  Pollution 
Control  Act. 

A  scoping  meeting  is  not 
contemplated.  The  DEIS  will  be  made 
available  to  the  public  in  March  1983. 

Questions  concerning  the  proposed 
action  and  DEIS  should  be  addressed  to: 
Mr,  Jedfrey  M.  Carlton,  Environmental 
Studies  Section,  U.S.  Army  Corps  of 
Engineers,  [acksonville  District,  P.O. 
Box  4970.  Jacksonville,  FL  32232, 
Telephone:  (904)  791-2202. 

Dated:  November  3.  1982. 
Alfred  B.  Devereaux,  Jr  , 

Cnlonfl.  Corps  of  Engineers,  District 

Engineer. 

im  Doc  8;-31(r!8  Fled  11-10-82.  fl  45  dm| 
8ILUNQ  CODE  3710-n-M 


Defense  Nuclear  Agency  (DNA) 

Defense  Nuclear  Agency  SES  Bonuses 
AGENCY:  Defense  Nuclear  Agency. 
action:  Notice  of  Defense  Nuclear 
Agency  Senior  Executive  (SES)  Agency 
Bonuses. 

summary:  The  Defense  Nuclear  plans  to 
grant  SES  performance  awards  on  or 
about  19  November  1982 
FOR  FURTHER  INFORMATION  CONTACT: 

J.  David  Woodend,  Chief.  Civilian 


Personnel  Management  Division 

(MPCV),  Defense  Nuclear  Agency, 

Washington,  DC  20305,  (202)  32.5-7591/ 

92/93. 

M.  S.  Healy. 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

|FR  Dor,,  82-31052  Rlwd  ll-lO-Si  8.45  am| 
BILLING  CODE  381(M)1-M 


Office  of  the  Secretary 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

The  Department  of  Defense  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
Submission;  (2)  Title  of  Information 
Collection  and  Form  Number,  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  (8)  The 
point  of  contact  from  whom  a  copy  of 
the  information  proposal  may  be 
obtained. 

EXTENSION 

Contractor  Cost  Data  Reporting  System 

The  CCDR  system  provides  uniform 
procedures  for  collecting  contractor  cost 
and  related  data  needed  to  satisfy  cost 
estimating  data  requirements  of  the 
DoD.  It  assists  DoD  in  (1)  preparing  cost 
estimates  for  weapon  system 
acquisitions  reviewed  by  the  Defense 
Systems  Acquisition  Review  Council 
(DSARC),  (2)  developing  independent 
Government  cost  estimates  in  support  of 
cost/effectiveness  studies,  budgeting  to 
most  likely  costs,  and  contract 
negotiations,  and  (3)  tracking  actual 
versus  contractor  negotiated  costs. 

Major  aerospace  firms:  1200 
responses;  12000  hours 

Forward  comments  to  Edward 
Springer,  OMB  Desk  Officer,  Room  3235, 
NEOB,  Washington,  D.C.  20503.  and 
John  V.  Wenderoth,  DoD  Clearance 
Officer.  OASD(C).  IRMS,  IRAD,  Room  . 
1A658,  Pentagon,  Washington,  D.C. 
20301,  telephone  (202)  697-1195. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from  G.  W. 
Asher,  OD(PA&E),  Room  2D278, 


Pentagon.  \ 
telephone  ( 
1V1.  S.  Healy, 

OSOFedera, 

Department  i 

N'ovember  8. 

I  PR  Doa  82-310.S 
.WLUWtlG  COW 


OEPARTMI 

National  Ai 
Education; 


action:  Cai 


Executive  Oil 
Council  on  In. 

8IUJNG  CODE  t 


<t> 

Form  No 

BA-1  _  „ 

Weekt, 

Ftet> 

NWu 

Fum 

eiA-1 

Week!) 

Rep( 

E'A-iO  „. 

W9eKt> 

S^j<v 

E:*ci 

|FH  D.)c  8^-30«>8 
BiUJNGCOOE64 


IJMI 


Pentagon.  Washington.  D.C.  20301. 
telephone  (202)  697-0317. 
M.  S.  Healy. 

OSO  Federal  Register  Liaison  Officer. 
D'-pa  '-tm  e  n  t  of  Defense. 

November  8, 1982. 

f-'H  Oitc.  (12-31051  Filed  n-10-82:  %45  am) 
9<t.UN»IG  C0O€  asiO-OI-M 


DEPARTMENT  OF  EDUCATION 

Nationall  Advisory  Council  on  Indian 
Education:  Cancellation  of  Meeting 

AGEMCY:  -National  Adv'sory  Ctn.ncil  on 
t'bi'.-a  Ecu'^afRin. 

ACTiot*:  Cnncellation  of  meeting. 

S'UMWARy:  N'ctice  is  hereby  given  of  the 
Crt"   :-■ '-jtion  of  the  full  Council  meeting 
uf  r^->  Naiional  Advisory  Council  on 
':■  -   -.-  EducaHon.  November  18-20,  1982, 
::  \-  ,%  O-'.eans.  Louisiana,  as  published 
r      -  Federal  Register  on  Tuesday. 
O  •.■■.L;cr  26,  1982,  Volume  47,  No  207, 
"  ige  47460. 

Di'rd  dt  Washington.  D.C,  November  4, 
19B2, 

Michael  P  Doss, 

Executive  Director,  National  Advisory 
Council  on  Indian  Education. 

iFR  D(,,:  fl2-3t04:  Filed  H-lO-ai:  R:4S  am) 
8IUJNG  COO£  4000-01-M 
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DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Forms  Under  Review  by  tfie 
Office  of  Management  and  Budget 

agency:  Energy  Information 
Administration,  DOE, 

ACTION:  Notice  of  submission  of  request 
for  clearance  to  the  Office  of 
Management  and  Budget, 

summary:  Under  provisions  of  the 
Paperwork  Reduction  Act  (44  U  S,C 
Chapter  35),  Department  of  Energy 
(DOE)  notices  of  proposed  collections 
under  review  w.'l  be  pubhshed  in  the 
Federal  Register  nn  ihe  Thursday  of  the 
week  foLljv. !:;g  :he;r  submission  to  the 
Office  of  Management  and  Budget 
{0^ffl).  Followmg  this  notsce  is  a  list  of 
the  DOE  proposals  sent  to  0MB  for 
approval  since  October  28,  1982. 

Each  entry  contains  the  follnwing 
information  and  is  listed  by  the  DOE 
sponsoring  office:  (IJ  The  form  number; 
(2)  Form  title:  (3)  Type  of  request,  e.g.. 
new.  revision,  cr  extension;  (4) 
Frequency  of  collection;  (5)  Response 
obligation,  i.e.,  mandatory,  voluntary,  or 
required  to  obtain  or  retain  benefit;  (6) 
Type  of  respondent;  (7)  Anestimate  of 
the  number  of  respondents;  (8)  Annual 
respondent  burden,  i.e..  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  and  (9)  A  brief  abstract 
describing  the  proposed  collection. 

CX3E  Forms  Under  Review  by  OMB 


(1) 


Form  ivjo 


6IA-1 


eiA-1 


eiA-20 


(2) 


Weekly  Coat  Monrtonng        Rev.. 
Report— Genwal 
Industnes  and  Bias! 
Furnaces. 


Weekly  CxjaJ  Morionng        Rev  . 
ReooT — Zoke  Plan's       I 


(3) 


Type  of 
request 


(4) 


A^*^h\  ^e'eD'x)ne  I  Rev 

S'^-^'ev  o^  Coal  BijT'^in^ 
Ee?-.:  Utrti-'jes 


DATES:  Last  Notice  published  Thursday, 

November  4,  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

iohn  Gross,  Director,  Forms  Clearance 
and  Burden  Contro!  Dixision.  Enerpy 
Information  Administration.  M  S  l!l- 
iC3,  Forrestal  Building   lOCK) 
i.^'iit  in  niifii,  v  Avenue  N\\'., 


W 


DC  20".B,S,  (:r):i  252- 


J^PfTsin;  H   M;!i,  D.-p-,'*".'n!  c<'  Rrrryy 
!)f'sV  Office'-  Ofi^  (•  (  f  M.-,n.<yi'mprit 
■  '.■:■  1  P':-!oft,  -26  f.-^CKSon  P'ldce  NW.. 
W    s'  ■:.:'.  n   D.C.  20503,  (202)  395- 
7^40 

Vartkes  Broussalian,  Federal  Energy 
Regulatory  Commission  Desk  Officer. 
Office  of  Management  and  Budget.  726 
lackson  Place  NW.,  Washington.  D.C. 
2C15()3,  (202)  ,'?'■-) '^-208"' 

SUPPLEMENTARY  INFORMATION:  CopieS 

of  proposed  collections  and  supporting 
documents  may  be  obtained  from  Mr. 
Gross.  Comments  and  questions  about    I 
the  items  on  this  list  should  be  directed 
to  tke  OMB  reviewer  comments  should 
also  be  provided  Mr.  Gross.  If  you 
anticipate  commenting  on  a  form,  but 
find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
reviewer  of  your  intent  as  early  as 
possible. 

Issued  in  Washingloa  DC.  November  4. 
1982 

Yvonne  M.  Bisbop, 

Director.  Statistical  Standards.  Energy 
information  Administration. 


Response 

frequency 


Weekly 


(» 


Response 
oMjabon 


Mandatory. 


Mandatory 


MarKlatory 


(61 


Respondent 
description 


Manufactunng 
plants. 


Coke  producers 


Electric  uHilies. 


(7) 

Estimated 

No.  04 
respond- 
ents 


565 


54 


222 


(6) 

Annual 

respondent 

burden 


(91 


Atstract 


I  (Standby)  EIA-1  w*  Irac*  coal  stocks  and  cosun<ption  n 

Ihe  manufactunng  sector  dunr^  supply  Asnjp- 
tions.  The  data,  m  coniunction  wil^  ttw  BA-4 
and  EIA-20  provide  viput  lor  8t<>ply  lorecasts 
and  are  used  to  nform  ttie  pubkc.  industry  and 
I  govenvneni  agencies  o<  aggragaled  coal  con- 
sumption and  nwentones. 

1  (Standby)  |  EIA-4  tracks  ooal  and  coka  stocks,  reoepts  and 

consumption  at  coke  plants  during  supply  d»- 
n^jdons.  The  data,  m  con)uncton  with  the 
EIA-1  and  EIA-20,  provide  lopj!  tor  supply 
lorecasti  and  are  used  to  mlorm  the  pubkc. 
ndustry  and  Btxrwnmanl  aganciet  01  aggregat- 
ed coal  conawnption  and  nventones. 

1  (Standby)  ElA-20  tracks  coal  stocks,  raoeipts.  consi«i«i«on 

and  eiectncily  generatton  at  electflc  utikkes 
dunng  supply  danjpHons.  Tfta  data,  m  confuno- 
tion  uHlh  the  EIA-1  and  EIA-4,  provide  irvt 
lor  supply  iorscasis  and  are  used  to  mlorm  the 
public,  (idustry  and  govenvnent  agencies  ol 
aggregated  coal  consumption  and  Invanwtlaa. 


|FR  Doi,   82-30868  Filed  ll-lO-a.; 
BtUJNG  CODE  645O-01-M 
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Economic  Regulatory  Administration 

Mustang  Fuel  Corp.;  Proposed 
Consent  Order 

agency:  Economic  Regulatory 
Administration,  Energy. 
ACTION:  Notice  of  proposed  Consent 
Order  and  opportunity  for  comment. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  a  proposed 
Consent  Order  with  Mustang  Fuel 
Corporation  (Mustang)  and  provides  an 
opportunity  for  public  comment  on  the 
terms  and  conditions  of  the  proposed 
Consent  Order. 

date:  Comments  by  December  13.  1982. 
ADDRESS:  Send  comments  to:  David  H. 
Jackson.  Director,  Kansas  City  Office. 
Economic  Regulatory  Administration, 
324  East  11th  Street,  Kansas  City. 
Missouri  64106-2466. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  H.  Jackson.  Director,  Kansas  City 
Office,  Economic  Regulatory 
Administration,  324  East  11th  Street. 
Kansas  City,  Missouri  64106-2466; 
telephone  number  (816)  374-2092.  Copies 
of  the  Consent  Order  may  be  obtained 
free  of  charge  by  wnting  or  calling  this 
office. 

SUPPUEMENTARY  INFORMATION:  On 

November  3. 1982.  the  ERA  executed  a 
proposed  Consent  Order  with  Mustang 
Fuel  Corporation  of  Oklahoma  City, 
Oklahoma.  Under  10  CFR  205.199J(b),  a 
proposed  Consent  Order  which  involves 
the  sum  of  $500,000  or  more,  excluding 
interest  and  penalties,  becomes  effective 
no  sooner  than  thirty  days  after 
publication  of  a  notice  in  the  Federal 
Register  requesting  comments 
concerning  the  proposed  Consent  Order. 


Although  the  DOE  has  signed  and 
tentatively  accepted  the  proposed 
Consent  Order,  the  DOE  may,  after 

consideration  of  the  comments  it 
receives,  withdraw  its  acceptance  and, 
if  appropriate,  attempt  to  negotiate  a 
modification  of  the  Consent  Order,  or 
issue  the  Consent  Order  as  signed. 

I.  The  Consent  Order 

Mustang,  with  its  home  office  located 
in  Oklahoma  City,  Oklahoma,  is  a  firm 
engaged  in  the  production  and  sale  of 
natural  gas  liquids  (NGL)  and  natural 
OHS  liquid  products  (NGLP)  through  its 
subsidiary  Mustang  Gas  Products 
Company,  and  was  subject  to  the 
Mandatorv  Petroleum  Allocation  and 
Price  Regulations  at  10  CP'R  Parts  210, 
211,  212  during  the  period  covered  by 
this  Consent  Order.  To  resolve  certain 
potential  civil  liability  arising  out  of  the 
Mandatory  Petroleum  Allocation  and 
Price  Regulations  and  related 
regulations.  10  CFR  Parts  205,  210.  211, 
and  212,  in  connection  with  Mustang's 
transactions  involving  NGL  and  NGLP 
during  the  period  September  1, 1973 
through  January  27,  1981.  the  DOE  and 
Mustang  have  entered  into  a  Consent 
Order,  the  significant  terms  of  which  are 
as  follows; 

A.  This  Consent  Order  encompasses 
all  sales  of  NGL  and  NGLP  during  the 
period  September  1,  1973  through 
January  27, 1981  by  Mustang,  including 
sales  by  Mustang  Gas  Products 
Company,  which  operated  a  natural  gas 
processing  plant  near  Calumet, 
Oklahoma. 

B.  As  result  of  its  audit,  ERA  alleged 
that  Mustang  sold  NGL  and  NGLP  at 
prices  in  excess  of  the  maximum  lawful 
selling  prices,  in  violation  of  6  CFR 
150.3.i,5  and  150.358  and  10  CFR  212.82. 


212.83,  212.143  and  212.163.  Mustang 
disputed  these  allegations. 

C.  Execution  of  the  Consent  Order 
constitutes  neither  an  admission  by 
Mustang  nor  a  finding  by  DOE  of  any 
violation  by  Mustang  of  any  statute  or 
regulation. 

n.  Refunds  and  Civil  Penalty 

Under  this  Consent  Order,  Mustang 
will  pay  the  sum  of  $4,600,000,  which 
mcludes  interest,  to  DOE  on  or  before 
December  15,  1982.  DOE  will  determine 
the  appropriate  disposition  of  the  refund 
by  a  later  time.  Upon  full  satisfaction  of 
the  terms  and  conditions  of  this  Consent 
Order,  the  DOE  releases  Mustang  from 
any  civil  claims  that  the  DOE  may  have 
arising  out  of  the  matters  covered  by  the 
Consent  Order. 

III.  Submission  of  Written  Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning  the 
terms  and  conditions  of  this  Consent 
Order  to  the  address  given  above. 
Comments  should  be  identified  on  the 
outside  of  the  envelope  and  on  the 
documents  submitted  with  the 
designation  "Comment  on  Mustang 
Consent  Order."  The  DOE  will  consider 
all  comments  it  receives  by  4;30  p.m.. 
local  time,  on  December  13, 1982.  Any 
information  or  data  considered 
confidential  by  the  person  submitting  it 
must  be  identified  as  such  in  accordance 
with  the  procedure  in  10  CFR  205.9(f). 

Issued  in  Kansas  City  on  the  4th  day  of 
November  1982. 
David  H.  Jackson, 

Director.  Kansas  City  Office.  Economic 
Regulatory  Administration. 
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The  above  notices  of  determination 
were  received  from  the  indicated 
jurisdictional  agencies  by  the  Federal 
Energy  Regulator^'  Commission  pursuant 
to  the  Natural  Gas  Policy  Act  of  19"8 
and  18  CFR  274.104.  Negative 
determinations  are  indicated  by  a    I) ' 
before  the  section  code.  Estimated 
annual  production  (PROD)  is  in  milhon 
cubic  feet  (MMCF).  An  Cl  before  the 
Control  (]D)  number  denotes  additional 
purchasers  listed  at  the  end  of  the 
notice. 

The  applications  for  determination  are 
available  for  inspection  except  to  the 


extent  such  material  is  confidential 
under  18  CFR  275.206,  at  the 
Commission's  Division  of  Public 
Information  Room  1000,  825  North 
Capitoi  St..  Washington,  DC.  Persons 
u'Nif'(.tin<.:;  to  anv  of  these  determinations 
■■i,i>    'n  dcx  firdance  with  18  CFR  275.203 
.md  J"5  204   file  a  protest  with  the 
(_;ommiss:cin  withm  fifteen  da>'S  after 
publication  of  notice  in  the  Federal 
Register. 

Cdtfgonc^  uithm  each  NGPA  section 
are  indicated  by  the  following  -odes: 

Section  102-1:  New  OCS  lease 
102-2:  New  well  (2.5  mile  rule) 
102-3:  New  well  (1000  ft  rule) 
102-4:  New  onshore  reservoir 


102-5:  New  reservoir  on  old  OCS  lease 
Section  107-DP:  15.000  feet  or  deeper 

107-GB:  Geopressured  brine 

107-CS:  Coal  seams 

107-DV:  Devonian  shale 

107-PE:  Production  enhancement 

107-TF:  New  tight  formation 

107-RT:  Recompletion  tight  formation 
Section  108:  Stripper  well 

108-SA:  Seasonally  affected 

108-F.R:  Enhanced  recovery 

108-PB:  Pressure  buildup 
Kewieth  F.  Plumb, 
Scrrftary. 

\IR  D'M    R:-r,(i-,«  Filed  11-10-82;  8:43  ami 
BILLING  CODE  6717-01-M 
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[Docket  No.  ER  B3-86-000] 
Arkansas  Power  &  Ught  Co.;  Filing 

November  8.  1982. 

Take  notice  that  on  November  1, 1982. 
Arkansas  Power  &  Light  Company 
(AP&L)  tendered  for  filing  a 
Transmission  Ser\'ice  Agreement  dated 
October  15, 1982,  between  AP&L  and  the 
City  of  Hope,  Arkansas  for  transmission 
service  through  the  system  of  AP&L  from 
the  control  area  of  Southwestern 
Electric  Power  Company  to  Hope.  AP&L 
also  tendered  for  filing  a  Notice  of 
Cancellation  of  the  March  8. 1966 
Service  Agreement  as  amended, 
between  Hope  and  AP&L. 

AP&L  requests  and  effective  date  of 
January  1, 1983,  for  both  the 
Transmission  Service  Agreement  and 
the  Notice  of  Cancellation. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
23. 1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb,  i 

Secretary.  I 

|FR  Doc   82-31061  Filed  11-10-82.  445  dm| 
BIUJNG  COOE  $717-01-M 


[Project  No.  6761-000] 

Blackfeet  Indian  Nation;  Application 
for  Preliminary  Permit 

November  9.  1982. 

Take  notice  that  the  Black£eet  Indian 
Nation  (Applicant)  filed  on  September 
27, 1982,  an  application  for  preliminary 
permit  (pursuant  to  the  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r])  for  Project 
No.  6761  to  be  known  as  the  Lake 
Sherburne  Dam  Hydroelectric  Project 
located  on  Swiftcurrent  Creek  in  Glacier 
County,  Montana.  The  application  is  on 
file  with  the  Commission  and  is 
available  for  public  inspectioa. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Earl  Old 
Person.  Blackfeet  Nation.  Browning, 
Montana  59417. 


Project  Description — The  proposed 
project  would  utilize  an  existing  U.S. 
Bureau  of  Reclamation's  dam  and 
reservoir.  Project  No.  6761  would  consist 
of:  (1)  Modification  of  one  of  the  outlet 
conduits  by  the  installation  of  a  welded 
steel  penstrock  which  will  run  from  the 
conduit  to  the  powerhouse;  (2)  a 
proposed  powerhouse  to  be  located  on  a 
berm  on  the  left  bank  of  the  stilling 
basin;  (3)  a  proposed  tailrace  which 
releases  into  the  stilling  basin;  (4)  the 
installation  of  two  turbine/generators 
with  a  total  installed  capacity  of  2  MW; 
(5)  interconnection  with  a  distribution 
line  operated  by  the  Glacier  Electric  CO- 
OP. Inc.  less  than  one  mile  from  the 
project;  and  (6)  appurtenant  facilities. 
Applicant  estimates  the  average  annual 
energy  generation  to  be  4.9  GWh. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  is  issued. 
does  not  authorize  constriction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months,  during  which  time  studies 
would  be  made  to  determine  the 
engineering,  environmental,  and 
economic  feasibility  of  the  project.  In 
addition,  historic  and  recreational 
aspects  of  the  project  would  be 
determined,  along  with  the  consultation 
with  Federal,  state,  and  local  agencies 
for  information,  comments  and 
recommendations  relevant  to  the 
project.  The  Applicant  estimates  that  the 
cost  of  the  studies  would  be  $75,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  file  with  the 
Commission,  on  or  before  February  22. 
1983.  the  competing  application  itself 
(see:  18  CFR  Section  4.30  et.  seq.  (1981)). 
A  notice  of  intent  to  file  a  competing 
application  for  preliminary  permit  will 
not  be  accepted  for  filing. 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
file  such  an  application  in  response  to 
this  notice.  A  notice  of  intent  to  file  an 
application  for  license  or  exemption 
must  be  filed  to  the  Commission  on  or 
before  January  21,  1983,  and  should 
specify  the  type  of  application 
forthcoming.  Applications  for  licensing 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  (see:  18  CFR 
4.30  et.  seq.  or  4.101  35.  et.  seq.  (1981),  as 
appropriate. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 


comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments.  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  211  or  214, 18  CFR  385.211  or 
385.214,  47  FR  19025-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  February  22, 1983. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS." 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION," 
"COMPETING  APPUCATION." 
"PROTEST,"  or  "MOTION  TO 
INTERVENE,"  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  service  upon  each  representativ  e 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb. 
Secretary. 

[rV.  Ooc  8;-31(Xi2  Filed  11-10-82  8  45  am| 
BILLING  CODE  (717-01-M 


[Docket  No.  ER83-78-000] 

Central  tlllnois  Public  Service  Co.; 
Filing 

November  8,  1982. 

Take  notice  that  on  November  1. 1982, 
Central  Illinois  Public  Service  Company 
tendered  for  filing  revision  in  Rate 
Schedules  W-1  (wholesale  electric 
service  to  electric  cooperatives),  W-2 
(wholesale  electric  service  to  setthng 
total  requirements  municipal 
customers),  and  W-3  (wholesale  electric 
service  to  partial  requirements 
municipal  customers),  and  a  new 
alternate  W-2  schedule,  Rate  Schedule 
W-2(NS].  (wholesale  electric  service  to 


UMI 
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non-settltng  total  requirements 
municipal  customers).  The  tendered 
revisions  in  Rate  Schedules  W-1,  W-2 
and  W-3  would  increase  revenues  from 
the  pertinent  class  of  customers  for 
jurisdictional  sales  and  service  by 
$13,625,000,  $2,089,000  and  $797,000 
respectively,  based  on  the  twelve  month 
period  ending  December  31, 1983.  For 
this  same  period  Rate  Schedule  W- 
2(NS)  wouki  increase  revenues  from  the 
class  of  total  requirements  municipal 
customers  for  jurisdictional  sales  and 
service  by  $2,342,000.  The  tendered 
revisions  to  Rate  Schedules  W-2  and 
W-3  also  incorporate  minor  rate  design 
changes. 

The  tendered  revisions  to  Rate 
Sched.:les  W-1,  W-2  and  W-3  result 
from  settlements  which  were  reached 
after  extended  negotiations.  The 
tendered  revisions  to  these  rate 
schedules  as  well  as  Rate  Schedule  W- 
2(NS)  will  become  effective  on  January 
1. 1983,  and  all  contain  an  upward 
adjustment  in  rate  levels  to  more 
adequately  reflect  current  and 
anticipated  economic  conditions. 

Copies  of  the  appropriate  filing  were 
served  upon  the  Company's 
jurisdictional  customers  and  the  Illinois 
Commerce  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
825  North  Capitol  Street,  .N.E.. 
Washington.  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385,214).  Ail 
such  motions  or  protests  should  be  filed 
on  or  before  .November  24.  1982.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  parly 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  forpubhc 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

\VR  Doc,  82-31063  Filori  n-iu-«2,  8:45  am) 
BiaiNG  CODE  6717-Ot-M 

[Docket  No.  ER83-83-O00] 

Central  Vermont  Public  Service  Corp.; 
Filing 

November  8  1982. 

Take  notice  that  on  November  1,  1982, 
Central  Vermont  Public  Service 
Corporation,  (CVPS)  tendered  for  filing 
a  Power  Purchase  Contract  between 
CVPS  and  Village  of  Hyde  Park  Water 


and  Light  Department  (Customer)  dated 
October  22, 1982.  Service  under  the 
contract  is  provided  to  commence  as  of 
November  1, 1982. 

CVPS  states  that  the  service  to  be 
furnished  under  this  rate  schedule 
consists  of  a  continuing  eight  year  sale 
by  the  Company  to  the  Customer  of 
unreserved  system  capacity  in  amounts 
as  specified  by  the  Customer. 

CVPS  requests  an  effective  date  of 
November  1, 1982,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commissmn.  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  R;iles  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  .Noven-ber 
23,  1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\e  to  make  protestants  parties  to 
the  proceeding.  Any  person  Wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection, 
Kenneth  F  Plumb. 
Secretary. 

IFR  Dix:  82-.«[IM  Filed  11-10-8£  8:45  am] 
BILLING  CODE  6717-01— M 


[Docket  No.  ER83-82-000 

Central  Vermont  Public  Service  Corp.; 
Filing 

November  5,  1982. 

Take  notice  that  on  November  1, 1982. 
Central  Vermont  Public  Ser\'ice 
Corporation  (CVPS]  tendered  for  filing  a 
Fewer  Transmission  Contract  between 
CVPS  and  Village  of  Hyde  Park  Water 
and  Light  Department  (Customer)  dated 
October  22,  1982  Service  under  the 
contract  is  provided  to  commence  as  of 
November  1.  1982 

CVPS  slates  that  the  se'-vice  to  be 
furnished  under  this  rate  schedule 
consists  of  the  transmission  of 
essentially  all  the  Customer's  power 
purchases  over  the  Company's  facilities 
after  the  effective  date  of  this  contract. 

CVPS  requests  an  effective  da'e  of 
.November  1,  1982.  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 


DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  .November 
23,  1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wiU 
not  ser\'e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretar} . 

|FR  Do.   a:  :i70(i,5  F:l,-d  ii-io-az.  8:45  >im| 
BILUNG  CO0€  671&-01-«I 


(Docket  No.  ER83-80-OO0) 

Cliffs  Electric  Service  Co.;  Filing 

.Novfiinbf  r  8  li<ac. 

Take  notice  that  on  .November  1, 1982, 
Cliffs  Electnc  Service  Company  (Clijfs) 
tendered  for  filing  a  change  in  its 
Incidental  Energy  Rale  for  sales  to  the 
City  of  Marquette's  Board  of  Light  and 
Power  The  effect  of  this  change  wiU  be 
to  substitute  a  formula  rate  for  the 
existing  Incidental  Energy  Rate  of  32.5 
mills  per  kwh. 

An  effective  date  of  January  1, 1983  is 
requested. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR ^85. 211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
23, 1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

IFR  Doc.  82-jiaae  FUsd  11-10-82.  84S  am) 
BILUNG  CODE  e717-01-M 


I  Docket  No.  ER83-88-OO01 

Connecticut  Yankee  Atomic  Power 
Co.;  Filing 

.\o\  ember  8  1982 

Take  notice  that  on  November  1.  1982. 
Connecticut  Yankee  Atomic  Power 
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Company  (Connecticut  Yankee) 
tendered  for  filing  the  Second 
Amendment  of  the  Supplementary 
Power  Contract  dated  October  15, 1982, 
between  Connecticut  Yankee  and  each 
of  its  ten  purchaser  electric  utilities  for 
the  sale  of  the  net  output  of  Connecticut 
Yankee's  nuclear  generating  plant  at 
Haddam,  Connecticut.  Connecticut 
Yankee  States  that  the  ten  owner- 
purchaser  utilities  are:  The  Connecticut 
Light  and  Power  Company,  New 
England  Power  Company,  Boston  Edison 
Company,  Central  Maine  Power 
Company,  The  United  Illuminating 
Company,  Cambridge  Electric  Light 
Company,  Western  Massachusetts 
Electric  Company,  Public  Service 
Company  of  New  Hampshire,  Montaup 
Electric  Company,  and  Central  Vermont 
Public  Service  Corporation. 

Comiecticut  Yankee  states  that  the 
Second  Amendment  of  the 
Supplementary  Power  Contract  amends 
the  Supplementary  Power  Contract 
dated  as  of  March  1, 1978,  (Connecticut 
Yankee  Atomic  Power  Company 
Supplement  No.  1  to  FPC  No.  1)  to  (1) 
change  the  definition  of  "equity 
investment"  to  exclude  stockholder 
loans  to  Connecticut  Yankee  from  the 
determination  of  equity  investment 
pursuant  to  the  Commission  is  order  of 
September  28, 1982,  in  Connecticut 
Yankee's  most  recent  rate  proceeding 
(FERC  Docket  No.  ER80-717-000),  and 
(2)  permit  Connecticut  Yankee  to 
exclude  from  its  accumulated  provision 
for  depreciation  and  its  reserve  for 
disposal  of  spent  nuclear  fuel  any 
amounts  specifically  allowed  by  the 
Commission  to  be  so  excluded. 

In  addition  to  the  above  described 
rate  schedule  changes,  Connecticut 
Yankee  states  that  it  also  proposes  to 
make  the  following  changes  in  the 
computation  of  the  costs  which  it 
recovers  from  its  purchasers  under  its 
cost  of  service  contracts:  (1)  a 

Amortization  of  its  accumulated 
depreciation  reserve  deficiency  in 
accordance  with  the  accounting 
treatment  provided  in  Commission 
Order  No.  144,  over  a  period  equal  to  the 
remaining  life  of  the  power  contracts;  (2) 
change  the  estimates  of  spent  nuclear 
fuel  disposal  costs  and  change  the 
amortization  period  for  recovery  of  such 
costs  and  change  the  method  for 
recovery  of  spent  nuclear  fuel  disposal 
costs  for  fuel  burned  in  prior  cycles  that 
have  not  been  provided  for,  and  (3) 
change  the  estimate  of  decommissioning 
costs  for  the  Connecticut  Yankee  plant 
and  initiate  internal  funding  of 
decommissioning  costs  in  order  to 
increase  the  likelihood  that  the  reserve 
will  keep  pace  with  future  escalation  of 


decommissioning  costs.  The  proposed 
changes  are  estimated  by  Connecticut 
Yankee  to  result  in  a  revenue  increase 
of  $9,222,494  for  the  12-month  period 
ending  December  31, 1981. 

Connecticut  Yankee  and  the  ten 
purchaser  utilities  propose  to  make  the 
Second  Amendment  of  the 
Supplementary  Power  Contract  effective 
on  lanuary  1, 1983. 

Copies  of  this  filing  have  been  served 
upon  each  of  the  ten  purchaser  utilities 
and  upon  the  electric  utility  regulatory 
authorities  in  the  States  of  Connecticut, 
Maine,  New  Hampshire,  Vermont, 
Massachusetts  and  Rhode  Island. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filmg  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
24, 1982.  F*rotests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary, 

[VR  Dot.   82-31067  Filed  11-10-82;  8:45  am] 
BILLING  CODE  6717-01-W 

[Docket  No.  ER83-65-000] 
Duke  Power  Co.;  Filing 

November  5.  1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Duke  Power 
Company  (Duke)  tendered  for  filing  on 
October  27, 1982,  amendments  dated 
October  21, 1982  to  the  Interconnection 
Agreement  dated  August  1, 1980 
between  Duke  and  Piedmont  Municipal 
Power  Agency  (PMPA).  PMPA  proposes 
to  purchase  25  percent  of  Unit  No.  2  of 
the  Company's  Catawba  Nuclear 
Station.  Under  the  terms  of  the 
Agreement,  Duke  will  interconnect  its 
generation  and  transmission  system 
w  ith  the  Catawba  Nuclear  Station, 
presently  being  constructed,  and  wheel 
electric  power  and  energy  to  the 
members  of  PMPA. 

Duke  states  that  these  amendments  to 
the  August  1,  1980  Interconnection 
Agreement,  which  Agreement  is  on  file 
with  the  Commission  and  has  been 
designated  Duke  Rate  Schedule  FERC 


No.  276,  do  not  substantively  change  the 
pricing  provisions  for  Duke's  services  to 
PMPA. 

Duke  further  states  that  the  revision  of 
the  August  1  Interconnection  Agreement 
was  requested  by  PMPA  in  order  to 
maintain  the  feasibility  of  the  purchase 
by  PMPA. 

According  to  Duke  service  under  the 
August  1  Intercormection  Agreement  is 
not  expected  to  begin  before  January  1, 
1984. 

Copies  of  this  filing  were  mailed  to 
PMPA,  the  North  Carolina  Utilities 
Commission,  and  the  South  Carolina 
Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.W.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
22, 1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc.  82-31068  Filed  11-ip-82:  8  45  am| 
BILLING  CODE  6717-01-M 


[Project  No.  6701-000] 

Fredrick  J.  Undauer;  Application  for 
Exemption  for  Small  Hydroelectric 
Power  Project  of  5  MW  or  Less 
Capacity 

November  9, 1982. 

Take  notice  that  on  September  23. 
1982.  Fredrick  J.  Lindauer  (Applicant) 
filed  an  application  under  Section  408  of 
the  Energy  Security  Act  of  1980  (Act)  (16 
U.S.C.  2705  and  2708  as  amended),  for 
exemption  of  a  proposed  hydroelectric 
project  from  licensing  under  Part  I  of  the 
Federal  Power  Act.  The  proposed  small 
hydroelectric  Project  No.  6701  would  be 
located  on  Bailey  Creek  near  the  town 
of  Manton  in  Shasta  County,  California. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Fredrick  J. 
Lindauer.  P.O.  Box  615.  Red  Bluff. 
California  96080. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  A  7-foot- 
high,  40-foot-long  diversion  structure;  (2) 
a  7-foot-high,  20-foot-long  intake 
structure;  [3]  a  3&-inch-diameter,  2,298- 
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foot-long  condiiit;  (4)  a  3§-inch-diameter, 
131-foot-long  penstock:  (5)  a  powerhouse 
to  contain  a  single  generating  unit  with  a 
rated  capacity  of  250  kW,  operating 
under  a  head  of  68  feet;  (6)  a  tailrace; 
and  (7)  a  2,640-foot-long,  12.3-kV 
powerline. 

Purpose  of  Exemption — An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemi>tion  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

Agency  Coininents — The  U.S.  Fish  and 
Wildlife  Service,  The  National  Marine 
Fisheries  Service,  and  the  California 
Department  of  Fish  and  Game  are 
requested,  for  the  purposes  set  forth  in 
Section  408  of  the  Act,  to  file  within  60 
days  from  the  date  of  issuance  of  this 
notice  appropriate  terms  and  conditions 
to  protect  any  fish  and  wildlife 
resources  or  to  otherwise  carry  out  the 
provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal,  State,  and  local  agencies 
are  requested  to  provide  any  comments 
they  may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Competing  Application — Any 
qualified  license  applicant  desiring  to 
file  a  competing  application  must  file 
with  the  Commission,  on  or  before 
December  31, 1982,  either  the  competing 
license  application  that  proposes  to 
develop  at  least  7.5  megawatts  in  that 
project,  or  notice  of  intent  to  file  such  a 
license  application.  Filing  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license 
application  no  later  than  120  days  from 
the  date  that  comments,  protects,  etc. 
are  due.  Applications  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  CFR  4.33  (b)  and 
(c)  (1980).  A  competing  license 
application  must  conform  with  the 


requirements  of  18  CFR  4.33  (a)  and  (d) 
(1980). 

Comments,  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Commission  Rules  211  or  214, 18  CFR 
385.211  or  385.214,  47  FR  19025-26  (1982). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  December  31,  1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMME.NTS,  " 
"NOTICE  OF  LNTENT  TO  FILE 
COMPETLNG  ATPUCATION," 
"COMPETLNG  APPLICATION," 
•PROTEST,"  or  "MOTION  TO 
INTERVENE."  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Sedretary,  Federal  Energy  Regui.itory 
Commi.ssion.  825  North  Capitol  Street. 
N.E..  Washington,  D.C.  2042B,  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  .A.pplications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatorj'  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  ser\'ed  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  R2-31U69  Filed  11-10-8:  B  45  arc) 
BILLING  CODE  S717-01-M 


[Project  No.  6593-0001 

Merced  Irrigation  District;  Application 
tor  Preliminary  Permit 

November  9, 1982. 

Take  notice  that  Merced  Irrigation 
District  (Applicant)  filed  on  August  12. 
1982,  an  application  for  prelimmary 
permit  (pursuant  to  the  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r))  for  Project 
No.  6593  to  be  known  as  the  South  Fork 
Merced  River  near  Mariposa  in 
Mariposa  County,  California.  The 
proposed  project  would  affect  United 
States  lands  within  the  Sierra  National 
Forest.  The  appUcation  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection.  Correspondence  with 
Secretary/Manager,  Merced  Irrigation 


District.  P.O.  Box  2288,  Merced. 
California  95344. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  A  new  370- 
foot-high  dana  at  a  crest  elevation  of 
3. .530  feet;  (2)  a  reservoir  with  an  area  of 
400  acres  and  a  storage  capacity  of 
50,000  acre-feet  at  an  elevation  of  3.520 
feet:  (3)  an  ungated  ogee  weir  emergency 
spillway  on  the  north  abutment  of  the 
dam;  (4)  a  12-foot-diameter.  24.500-foot- 
long  tunnel:  (5)  a  1.500-foot-long  steel 
penstock  varying  in  diameter  from  8  feet 
near  the  tunnel  to  6.5  feet  near  the 
powerhouse:  (6)  a  powerhourse  with  a 
total  installed  capacity  of  70  MW;  (7)  a 
69-kV,  5-mile-long  transmission  line 
transmitting  power  to  a  substation  in 
]prsyda!e:  and  (8)  appurtenant  facilities. 
The  Applicant  estimates  that  the 
average  annual  energy  output  would  be 
214  million  kWh. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Applicant  is  seeking  issuance  of 
preliminary  permit  for  a  period  of  36 
months  during  which  it  would  conduct 
engineering,  environmental,  and 
economic  studies;  consult  with  the 
Federal,  State  and  local  agencies  and 
prepare  an  FERC  license  application. 
These  studies  would  not  require 
construction  of  new  roads  and  are 
estimated  by  the  Applicant  to  cost 
$985,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  file  with  the 
Commission,  on  or  before  January  24, 
1983,  the  competing  application  itself,  or 
a  notice  of  intent  to  file  such  an 
application  (see:  18  CFR  4.30  et.  seq. 
(1981);  and  Docket  No.  R.M81-15,  issued 
October  29. 1981,  46  VR  55245,  November 
9,  1981.) 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
file  such  an  application  in  response  to 
this  notice.  A  notice  of  intent  to  file  an 
application  for  license  or  exemption 
must  be  filed  w;th  the  Com.mission  on  or 
before  [anuary  24.  1983.  and  should 
specify  the  type  of  application 
forthcoming  Any  application  for  license 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Com.mission's  regulations  (see:  18  CFR 
4.30  et.  seq.  or  4.101  et.  seq  (1981),  as 
appropriate). 

Filing  of  a  timely  notice  of  intent  to 
file  an  application  for  preliminary 
permit,  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  preliminary  permit  no  later  than 
February  23, 1983. 
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Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest  or  a  motion  to  intervene  in 
accordsince  with  the  requirements  of  the 
Rules  211  or  214, 18  CFR  385.211  or 
385.214,  47  PR  19025-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  January  24, 1983. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS," 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION, ' 
"COMPETING  APPUCATION," 
"PROTEST,"  or  "MOTION  TO 
INTERVENE,"  as  apphcable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to;  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb,  . 

Secretary. 

[FR  Doc.  82-31053  Filed  11-10-32.  S:45  am] 
BtLUNQ  CODE  t717-01-M 


[Docket  No.  ER83-66-000] 

Middle  Soutti  Services,  Inc.;  Filing 

November  5, 1982. 

Take  notice  that  Middle  South 
Services,  Inc.  (MSS)  tendered  for  filing  a 
proposed  "System  Agreement"  dated 
April  23, 1982.  By  Order  dated  July  29, 
1982,  the  proposed  System  Agreement 
was  accepted  for  ^ling  and  made 
effective  as  of  January  1, 1983  subject  to 
refund. 


On  October  27, 1982,  MSS  tendered 
for  filing  corrected  page  3-5  to  Service 
Schedule  MSS-3.  MSS  requests  that  the 
revised  page  be  made  effective  subject 
to  refund  on  January  1, 1983  in  place  of 
the  originally  filed  page. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Agency  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
22.  1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  82-31070  Filed  11-10-82;  8:45  am] 
BIU.ING  CODE  6717-01-M 


(Docket  No.  ER83-84-000] 
Minnesota  Power  &  Light  Co.;  Filing 

November  8.  1982. 

Take  notice  that  Minnesota  Power  & 
Light  Company  (Minnesota  Power]  on 
.November  5, 1982,  tendered  for  filing 
executed  contracts  and  supplements 
relating  to  rates  for  electric  utility 
service  to  the  following  municipal 
customers: 

a.  City  of  Biwabik.  Minnesota. 

b.  City  of  Buhl,  Minnesota. 

c.  City  of  Gilbert.  Minnesotd. 

d.  City  of  Grand  Rapids.  Minnesota. 

e.  City  of  Keewatin,  Minne.sota. 

f.  City  of  McKinley.  Minnesota. 

g.  City  of  .Mountain  Iron,  Minnesota, 
h.  City  of  Rerz.  Minnesota. 

i.  City  of  Proctor,  Minnesota. 
j.  City  of  Randall,  Minnesota. 

Under  the  terms  and  conditions  of  the 
executed  contracts  and  supplements, 
Minnesota  Power  will  guarantee  certain 
limitations  on  rate  increases  during  the 
period  1983-1989. 

.Vlinnesota  Power  requests  waiver  of 
the  Commission's  Regulations  to  the 
extent  necessary  to  permit  the  executed 
agreements  to  become  effective  as 
specified  in  the  various  executed 
contracts  or  supplements,  but  in  no 
event  later  than  December  31, 1982. 

Copies  of  the  executed  contracts  have 
been  served  upon  the  above-Hsted  cities 
and  the  Minnesota  Public  Utilities 
Commission. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
23, 1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary 

[FR  Doc  82-31071  Filed  11-10-8i  8:45  am| 
BtLLI^MJ  CODE  S717-01-M 


[Docket  No.  ER83-79-000] 

Northern  Indiana  Public  Service  Co.; 
Filing 

November  5. 1982. 

Take  notice  that  on  November  1, 1982. 
Northern  Indiana  Public  Service 
Company  (NIPS)  tendered  for  filing  an 
initial  rate  schedule  of  its  FERC  Electric 
Service  Tariff — Third  Revised  Volume 
No.  1  the  following  tariff  sheets: 

Second  Revised  Sheet  Nos.  17, 18, 19, 
and  20. 

Original  Sheet  No.  20A. 

NIPS  requests  an  effective  date  of 
November  1, 1982,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC.  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
23, 1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  filt 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  82-31072  Filed  H-l(>-82;  8:45  am) 
BILLINO  CODE  S717-01-M 
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[Docket  No.  ER83-89-000] 
Northern  States  Power  Co.;  Filing 

November  8,  1982. 

Take  notice  that  on  November  1,  1982, 
Northern  States  Power  Company 
(Minnesota)  (NSP  (Minn)),  Northern 
States  Power  Company  (Wisconsin) 
(NSP  (Wise))  and  Lake  Superior  District 
Power  Company  (LSDP)  jointly  tendered 
for  filing  an  amendment.  Article  7.09, 
Determination  of  Return  on  Investment 
dated  October  29. 1982,  and  Exhibits  B 
and  C  to  the  Coordinating  Agreement 
among  the  three  Companies.  The 
amendment  and  exhibits  describe  the 
methodology  to  be  used  in  determining 
the  return  on  investment  for  purposes  of 
calculating  the  fixed  charges  shared 
between  the  Companies  under  the 
Coordinating  Agreement.  The  Parties 
propose  to  use  a  15%  return  on  common 
equity  in  the  computation  of  those  fixed 
charges.  The  Parties  also  propose  a 
retroactive  date  of  the  Coordinating 
Agreement,  approved  by  the 
Commission  in  Docket  No.  ER82^85- 
000. 

As  a  result  of  the  filing,  NSP  (Minn)'s 
annual  net  charges  will  decrease  by 
8981,893,  NSP  (Wisc)'s  annual  net 
charges  will  increase  by  $808,122  and 
LSDP's  annual  net  charges  will  increase 
by  8173,771  on  the  basis  of  a  1982  test 
year. 

Copies  of  this  filing  have  been  served 
upon  the  wholesale  customers  of  the 
three  affiliates,  the  state  commissions  of 
Michigan,  Minnesota,  North  Dakota, 
South  Dakota  and  Wisconsin. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
P.-actice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
24. 1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb. 

Secretary. 

|FR  Doc  82-31073  Filed  11-10-82,  8  45  am) 
BILLING  CODE  S717-01-M 


[Docket  No.  ER82- 193-002] 

Northern  States  Power  Co. 
(Wisconsin);  Compliance  Filing 

November  8,  1982. 

Take  notice  that  on  October  18,  1982, 
Northern  States  Power  Company 
(Wisconsin)  filed  an  executed  contract 
for  service  for  the  City  of  Black  River 
Falls,  Wisconsin,  pursuant  to  the 
Commission's  order  of  September  20, 
1982. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
N.E.,  Washington,  D.C  20426,  on  or 
before  November  22. 1982.  Comments 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Piumb, 
Secre!ur}'. 

|FR  no<   B;-iinM  FM^'d  n-iruRl  8.45  ami 
BILLING  CODE  6717-01-M 

[Docket  No.  ER83-85-000] 
Potomac  Electric  Power  Co.;  Filing 

November  5.  1982. 

Take  notice  that  Potomac  Electric 
F'ovver  Company  (Pepco),  on  November 
1.  1982,  tendered  for  filing  a  new  rate 
schedule  to  replace  in  its  entirety  the 
expiring  fixed-rate  agreement  between 
Pepco  and  its  sole  resale  customer, 
Southern  Maryland  Electric 
Cooperative,  Inc,  (S.MECOl.  Prpco  states 
that  the  tendered  rate  schedule  would 
p.'-ovide  for  full  requirements  service  to 
Smeco  after  December  31.  1982,  when 
the  present  agreement  expires,  and 
would  continue  indefinitely,  subject  to 
change  at  any  time  pursuant  to  Section 
205  of  the  Federal  Power  Act.  According 
to  Pepco,  based  on  the  twelve  months 
ending  December  31.  1983,  the  tendered 
rate  schedule  w-ould  provide  a  815.7 
million  increase  in  revenues.  Pepco 
designates  January  1, 1983  as  the 
effective  date  of  the  new  rate  schedule. 

Pepco  has  additionally  tenderd  for 
filing  a  superseding  rate  schedule,  also 
fnr  full  requirements  service,  for  which 
Pepco  has  designated  January  2,  1983  as 
the  effective  date.  According  to  Pepco. 
based  on  the  twelve  months  ending 
December  31, 1983,  this  tendered  rate 
schedule  would  provide  a  $0.9  million 
increase  in  revenues  in  addition  to  the 
increase  tendered  above. 

Pepco  and  Smeco  have  concurrently 
filed  a  Joint  Motion  for  Acceptance  of 
Settlement  Agreement  in  the  same 


docket,  which  motion  requests  the 
Commission  to  permit  the  rates  and 
terms  of  a  new  fixed-rate  contract 
executed  by  Pepco  and  Smeco  and 
approved  by  the  Rural  Electrification 
Administration  to  become  effective  for 
the  five  year  period  commencing 
January  1,  1983.  If  the  Settlement 
Agreement  is  accepted  by  the 
Commission,  the  spttlement  rates  vvou'd 
become  effective  on  Januarv'  1,  1983 
instead  of  the  foregoing  rate  schedules 
tenderd  for  filing  by  Pepco.  Pepco  and 
Smeco  submit  that  the  new  contract 
represents  a  settlement  and  compromise 
of  all  issues  outstanding  between  the 
parties  in  the  proceeding  commenced  by 
Pepro's  concurrent  rate  filings:  that  the 
Settlement  Agreement  is  in  the  public 
interest  and  is  a  just  and  reasonable 
accommodation  of  the  interests  of  the 
parties:  and  that  the  settlement  rates  are 
just  and  reasonable  rates  if  the 
Settlement  Agreement  is  made  effective 
in  its  entirety  without  condition  or 
suspension;  but  that  the  Settlement 
Agrement  is  deemed  withdrawn,  null 
and  void  if  not  permitted  to  become 
effective  in  its  entirety  by  the 
Commission  without  condition  or 
suspension. 

According  to  Pepco.  the  Settlement 
Agreement  would  provide  a  89.7  million 
increase  in  revenues  in  1983.  The 
Settlement  Agreement  provides  an  18.5% 
increase  in  calendar  year  1983  plus 
additional  increases  in  calendar  years 
1984,  1985,  1986  and  1987  of  4.1%.  3.3%. 
2.3%  and  1.5%.  respectively.  This  would 
produce  a  25.4%  cumulative  increase  in 
revenues  in  the  fifth  year  over  what 
would  be  produced  by  present  rates  if 
extended  through  1987. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
ir.terv  ene  or  protest  with  the  F'ederal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E.,  Washington, 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
23. 1982.  Protests  will  be  considered  by 
the  Co.mmission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  82-31074  Filed  11-10-82  8:45  •mj 
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[Docket  No.  ER83-92-000] 

Puget  Sound  Power  &  Light  Co^  Filing 

November  &.  1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Puget  Sound  Power  & 
Light  Company  of  Bellevue,  Washington 
(Puget  Power)  on  November  2, 1982. 
tendered  for  filing  a  change  in  rates 
applicable  to  electric  service  rendered  to 
nine  wholesale  customers  under  its 
existing  Wholesale  for  Resale  Power 
Contracts.  Puget's  filing  would  change 
both  of  its  wholesale  rate  schedules,  one 
for  large  customers  and  the  other  for 
small  customers.  Puget  Power  states  that 
the  proposed  changes  would  increase 
revenues  from  the  nine  wholesale 
customers  by  $222,019  based  on  the  12- 
month  period  ending  June  30. 1982. 

Puget  Power  states  that  the  reason  for 
the  proposed  rate  increase  is  that  the 
earned  rate  of  return  of  the  wholesale 
customers  for  the  12  months  ended  June 
30,  1982,  test  year  was  only  3.68  per 
cent,  which  is  far  below  the  level  of 
11.25  per  cent  authorized  in  ER-81-60&- 
000.  In  addition,  the  Company  is 
requesting  effectiveness  of  the  rates 
applied  for  herein  no  later  than  January 
1, 1983,  to  allow  the  Company  to  take 
advantage  of  Accelerated  Cost 
Recovery  System  depreciation  under  the 
Economic  Recovery  Tax  Act  of  1981. 

Copies  of  the  filing  were  served  upon 
Puget's  wholesale  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  November  24, 1982.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  apphcation  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 


Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  82-31075  Filed  U-lO-Bl  8:45  ami 
BUXINQ  COM  6717-01-M 


[Project  No.  6569-000] 

P  &  K  Energies,  Application  for 
Preliminary  Permit 

November  9,  1982. 

Take  notice  that  P  &  K  Energies 
(Applicant)  filed  on  August  2, 1982  an 
application  for  preliminary  permit 
pursuant  to  the  Federal  Power  Act,  16 
U.S.C.  791(a)-825(r)  for  Project  No.  6569 
to  be  known  as  the  Stromberg  Water 
Power  Project  located  on  the  South 
Willow  Creek  in  Tooele  County,  Utah. 
The  application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to:  Mr.  C. 
Patrick  McBride,  General  Manager,  P  & 
K  Energies,  2402  Elizabeth  «5,  Salt  Lake 
City,  Utah  84106. 

Project  Description — The  proposed 
project  would  not  utilize  a  dam  but 
would  consist  of:  (1)  A  spring  pick-up 
facility;  (2)  an  existing  20,000  foot-long 
pipeline;  (3)  a  new  powerhouse 
containing  a  single  generating  unit 
having  a  total  rated  capacity  of  750  kw; 
(4)  a  new  transmission  line;  and  (5) 
appurtenant  facilities.  The  Applicant 
estimates  that  the  average  annual 
energy  output  would  be  6  GWh.  The 
most  likely  market  for  the  energy 
derived  at  the  proposed  project  would 
be  Utah  Power  and  light. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  36  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $5,000  to 
$10,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  file  with  the 
Commission,  on  or  before  February  22. 
1983,  the  competing  application  itself 
(see;  18  CFR  4.30  et.  seq.  (1981)).  A 
notice  of  intent  to  file  a  competing 
application  for  preliminary  permit  ^ill 
not  be  accepted  for  filing. 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
file  such  an  application  in  response  to 
this  notice.  A  notice  of  intent  to  file  an 


JMI 


application  for  Hcense  or  exemption 
must  be  filed  with  the  Commission  on  or 
before  January  20. 1983,  and  should 
specify  the  type  of  apphcation 
forthcoming.  Applications  for  licensing 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  (see:  18  CFR 
4.30  et.  seq.  or  §  4.101  et.  seq.  (1981).  as 
appropriate). 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  apphcation. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  211  or  214, 18  CFR  385.211  or 
385.214,  47  FR  19025-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  February  22, 
1983. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COKfMENTS." 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION," 
"COMPETING  APPUCATION." 
"PROTEST,"  or  "MOTION  TO 
INTERVENE."  as  appUcable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Keimeth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E, 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  82-3105S  Filed  11-10-82;  8:45  am] 
BILLINQ  CODE  (TIT-OI-M 
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[Project  No.  5185-001] 

San  Juan  Hydro,  Inc.,  Surrender  of 
Preliminary  Permit 

November  8.  1982. 

Take  notice  that  San  Juan  Hydro.  Inc.. 
Permittee  for  the  proposed  Cedar  Bluff 
Reservoir  Dam  Project  No.  5185,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
December  22. 1981.  and  would  have 
expired  on  December  1, 1982.  The 
project  would  have  been  located  on  the 
Smokey  Hill  River  in  Trego  County, 
Kansas. 

The  Permittee  filed  its  request  on 
October  4, 1982,  and  the  surrender  of  the 
preliminary  permit  for  Project  No.  5185 
is  deemed  accepted  as  of  the  date  of  this 
notice. 

Kenneth  F.  Plumb. 
S(-crelorv. 


(VR  D.u    B2-310-16  Fied  11-10-8;  8  45, 
BILLING  CODE  8717-01-M 
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[Docket  No.  ER83-93-O00) 
Tampa  Electric  Co.;  Filing 

November  8,  1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  2. 1982, 
Tampa  Electric  Company  (Tampa) 
tendered  for  filing  an  Agreement  for 
Interchange  Service  between  Tampa 
and  the  City  of  Gainesville.  Florida 
(Gainesville),  together  with  Service 
Schedules  A.  B,  and  C  thereunder. 

Tampa  Electric  states  that  Service 
Schedules  A,  B,  and  C  provide  for 
emergency,  scheduled  short-term,  and 
economy  energy  interchange  service. 
respectively,  between  Tampa  and 
Gainesville. 

Tampa  proposes  an  effective  date  of 
October  15, 1982,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  ser\  ed 
on  Gainesville  and  the  Florida  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington. 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
24,  1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 


intervene.  Copies  of  this  Filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

IIR  not   Bi-'ildS"  Filed  11-10-82:  B:4S  am| 
BILUNG  CODE  6717-01-M 

[Docket  No.  ER83-B 1-000] 

Upper  Peninsular  Power  Co.;  Filing 

November  5,  1982, 

Take  notice  that  on  November  1.  1982. 
Upper  Peninsula  Power  Company  (UPP) 
tendered  for  filing  a  change  in  the 
Interchange  Energy  Rate  of  the  1978 
Basic  Agreement.  The  other  parties  to 
that  agreement.  Upper  Peninsula 
Generating  Company  and  Cliffs  Electric 
Service  Company,  filed  certificates  of 
concurrence.  The  effect  of  the  change 
would  be  to  substitute  a  formula  rate  for 
the  existing  Interchange  Energv  Rnte  of 
32.2  mills  per  KWH. 

An  effective  date  of  January  1,  1983  is 
requested. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
23,  1982.  Protests  w;!!  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
\\  ith  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
SiT-clary. 

\VH  Dor  R.:1058  Filed  11-10-32:  8:45  am) 
BILLING  CODE  6717-01-*! 


[Project  No.  6731-000! 

Aquenergy  Systems,  Inc.;  Application 
for  Preliminary  Permit 

No\  ember  5.  1982, 

Take  notice  that  Aquenergy  Systems, 
Inc.  (Applicant)  filed  on  October  1.  1982. 
an  application  for  preliminary  permit 
[pursuant  to  the  Federal  Power  Act.  16 
use.  791(a)  825(r)]  for  Project  No.  6731 
to  be  known  as  the  Coneross 
Hydroelectric  Project  located  on  the 
Coneross  Creek  in  Oconee  County, 
South  Carolina.  The  application  is  on 
file  with  the  Commission  and  is 
available  for  public  inspection. 


Correspondence  with  the  Applicant 
should  be  directed  to  Mr  Ralph  Walker. 
Aquenergy  S\  stems,  Inc  .  Post  Office 
Box  8991.  Grernville,  South  Carolina 
29604. 

Project  Dpsc-ipt.'on — The  proposed 
project  would  consist  of-  (l)  An  existing 
concrete  dam  approximately  93  feet  Innp 
and  17.6  feet  hig.h:  (2)  a  proposed 
reservoir  with  an  insignificant  surface 
area  and  storage  capacity;  (3)  a 
proposed  powerhouse  to  be  built  on  the 
foundation  of  the  old  powerhouse;  (4) 
the  installation  of  two  turbine/ 
generators  with  a  total  installed 
capacity  of  700  kW;  (5)  an  existing  780- 
foot-long  concrete  penstock  and  the 
installation  of  a  new  93-foot-long  steel 
penstock  to  connect  the  concrete 
penstock  to  the  powerhouse;  (6)  a 
proposed  transmission  line 
approximately  3.000-foot-long  which 
interconnections  with  Duke  Power 
Company;  and  (7)  appurtenant  facilities. 
The  .Applicant  estimates  the  average 
annual  energy  output  to  be  4.9  GWh. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorized  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  18 
months,  during  which  time  studies 
would  be  made  to  determine  the 
{  ngineenng.  environmental,  and 
economic  feasibility  of  the  project.  In 
addition,  historic  and  recreational 
avpncls  of  the  project  would  be 
dttcrmined,  along  with  the  consultation 
with  Federal,  state,  and  local  agencies 
for  information,  comments  and 
recommendations  relevant  to  the 
project.  The  Applicant  estimates  that  the 
cost  of  the  studies  would  be  $20,000. 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
file  such  an  application  in  response  to 
this  notice.  A  notice  of  intent  to  file  an 
application  for  license  or  exemption 
must  be  filed  to  the  Commission  on  or 
before  January  14,  1983.  and  should 
specify  the  type  of  application 
forthcoming.  Applications  for  licensing 
or  exem.ption  from  licensing  must  be 
filed  in  ;ircordance  with  the 
Commission's  regulations  (see:  18  CFR 
4.30  et  seq,  or  4,101  et  seq  (1981),  as 
appropriate]. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  in\ited  to  file 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant  I  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  ha\e  no  comments. 

Comments.  Protests,  or  Motions  To 
Intervene— Anyone  may  Hie  comments 
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a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  211  or  214,  18  CFR  385.211  or 
385.214.  47  FR  19025-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motioiis  to  intervene  must 
be  filed  on  or  before  January  14. 1983. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 
"COMPETING  APPUCATION". 
"PROTEST",  or  "MOTION  TO 
LNTERVENF'.  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  D.C.  20428.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chief,  AppUcations  Branch. 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  iotervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary: 

|FR  Doc,  S2-M94r  Filed  U-XO-HZ.  a  43  dm| 
BHJJNG  CODE  6717-01-M 


(Project  No.  6759-000] 

Aquenergy  Systems,  Inc.;  Application 
for  Preliminary  Permit  . 

November  5. 1982. 

Take  notice  that  Aquenergy  Systems. 
Inc.  (Applicant)  filed  on  October  7, 1982. 
an  application  for  preliminary  permit 
[pursuant  to  the  Federal  Power  Act.  16 
U.S.C.  791(a)  825(r)]  for  Project  No.  6759 
to  be  known  as  the  Appalachie 
Hydroelectric  Project  located  on  South 
Tyger  River  in  Spartanburg  County, 
South  Carolina.  The  apphcation  is  on 
file  with  the  Commission  and  is 
available  for  pubhc  inspection. 
Correspondence  with  the  AppUcant 
should  be  directed  to:  Mr.  Ralph  Walker, 
Aquenergy  Systems,  Inc.,  Post  Office 
Box  8991.  Greenville.  South  Carolina 
29604. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  An  existing 


stone  masonry  gravity  overflow  dam 
approximately  468  feet  long  and  30  feet 
high;  (2)  an  existing  reservoir  with  a 
surface  area  of  130  acres  and  an 
insignificant  amount  of  storage  capacity; 
(3)  a  proposed  powerhouse  to  be  built 
on  the  founddtion  of  the  old 
powerhouse;  (4)  the  renovation  of  silt 
gates,  intake  gates,  and  15-foot-long 
penstocks;  (5)  the  proposed  installation 
of  one  and  a  half  feet  high  flashboards; 
(6)  the  proposed  installation  of  two 
turbine/generators  with  a  total  installed 
capacity  of  335  kW;  (7)  a  proposed 
transmission  line  approximately  1,600 
feet  long  intercormecting  with  Duke 
Power  Company;  and  (8)  appurtenant 
facilities.  The  Applicant  estimates  the 
average  annual  energy  output  to  be  23 
GWh. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  18 
months,  during  which  time  studies 
would  be  made  to  determine  the 
engineering,  environmental,  and 
economic  feasibility  of  the  project.  In 
addition,  historic  and  recreational 
aspects  of  the  project  would  be 
determined,  along  with  the  consultation 
with  Federal,  state,  and  local  agencies 
for  information,  comments  and 
recommendations  relevant  to  the 
project.  The  Applicant  estimates  that  the 
cost  of  the  studies  would  be  $20,000. 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
file  such  an  application  in  response  to 
this  notice.  A  notice  of  intent  to  file  an 
application  for  license  or  exemption 
must  be  filed  to  the  Commission  on  or 
before  January  14,  1983,  and  should 
specify  the  type  of  application 
forthcoming.  Applications  for  licensing 
or  exemption  from  licensmg  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
§  4.30  et.  seq.  or  §  4.01  et.  seq.  (1981).  as 
appropriate]. 

Agency  Comments — Federal.  State. 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments.  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  11  or  214. 18  C.F.R.  385.211  or 
385.214.  47  Fed.  Reg.  19025-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 


only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  January  14. 1983. 

Filing  and  Service  of  Responsive 
Documents — Any  fifings  must  bear  in  all 
capital  letters  the  title  "COMMENTS  ", 
"NOTICE  OF  INTENT  TO  HLE 
COMPETING  APPUCATION". 
"COMPETING  APPLICATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE..  Washington,  D.C.  20426.  An 
addiiional  copy  must  be  sent  to  :  Fred  E. 
Springer,  Chief,  Applications  Branch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
apphcation,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  82-30948  Filed  11-10-82;  8:45  am| 
BILLING  CODE  67 17-01-11 


[Project  No.  6233-001] 

Big  Bear  Area  Regional  Wastewater 
Agency;  Application  for  Exemption  for 
Small  Hydroelectric  Power  Project  of  5 
MW  or  Less  Capacity 

November  8. 1982. 

Take  notice  that  on  August  24, 1982. 
Big  Bear  Area  Regional  Wastewater 
Agency  (Applicant)  filed  an  application 
under  Section  408  of  the  Energy  Security 
Act  of  1980  (Act)  (16  U.S.C.  §§  2705  and 
2708  as  amended),  for  exemption  of  a 
proposed  hydroelectric  project  from 
licensing  under  Part  I  of  the  Federal 
Power  Act.  The  proposed  small 
hydroelectric  Project  No.  6233  would  be 
located  on  an  existing  conveyance 
system  of  Applicant's  effluent  facility  in 
San  Bernardino  County,  California. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Gary  Wentz. 
Manager,  P.O.  Box  517,  Big  Bear  City, 
California  92314.  with  copies  to;  Mr. 
Wm.  A.  Betterley.  Consultant,  CM 
Engineering  Associates,  P.O.  Box  6087, 
San  Bernardino,  California  92412,  and 
Mr.  Richard  Anderson.  Attorney,  P.O. 
Box  1028,  Riverside,  California  92502. 
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Project  Description — The  proposed 
Cushenberry  Hydroelectric  Project 
would  consist  of:  (1)  a  16-inch-diameter, 
5  6-mi!e-long  segment  of  an  existing 
conduit  originating  from  the  Applicants 
wastewater  treatment  plant  to  an 
irrigation  site  in  Lucerne  Valley;  (2) 
three  powerhouses,  to  be  located  along 
the  conduit,  with  a  total  rated  capacity 
of  1.504  kW;  and  (3)  approximately  7.88 
miles  of  underground  cable,  to  be  pulled 
into,  an  existing  3-inch-diameter 
conduit,  connecting  to  Southern 
California  Edison  Company's  facilities. 

Purpose  of  Exemption — An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  apphcants  that  would  seek  to 
take  or  develop  the  project. 

Agency  Comments — The  U.S.  Fish  and 
Wildlife  Service,  The  National  Marine 
Fisheries  Service,  and  the  California 
Department  of  Fish  and  Game  are 
requested,  for  the  purposes  set  forth  in 
Section  408  of  the  Act,  to  file  within  60 
days  from  the  date  of  issuance  of  this 
notice  appropriate  terms  and  conditions 
to  protect  any  fish  and  wildlife 
resources  or  to  otherwise  carry  out  the 
provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  mcluded  as  a 
condition  of  exemption  must  be  clearly 
idt  ntified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  v\ill  be  presumed  to  have  none. 
Other  Federal,  State,  and  local  agencies 
are  requested  to  provide  any  comments 
they  may  have  in  accordance  w'th  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
s;ibstanti\e  issues  relevant  to  the 
granting  of  an  exemption.  If  an  ageiu;.\ 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agem:ys 
t;omments  must  also  be  sent  to  the 
Applicant's  representatives. 

Competing  Application — Any 
qualified  license  applicant  desiring  to 
file  a  competing  application  must  file 
with  the  Commission,  on  or  before 
December  27, 1982  either  the  competing 
license  application  that  proposes  to 
develop  at  least  7.5  megawatts  in  that 
project,  or  notice  of  intent  to  file  such  a 
hcense  application.  Filing  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license 
application  no  later  than  120  days  from 


the  date  of  that  comments,  protests,  etc. 
are  due.  Applications  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  CFR  4.33  (b)  and 
(c)  (1980).  A  competing  license 
application  must  conform  with  the 
requirements  of  18  CFR  4.33  (a)  and  (d| 
(1980). 

Comments,  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Commission  Rules  211  or  214. 18  CFR 
385.211  or  385.214,  47  FR  19025-26  (1982). 
In  determining  the  appropriate  action  to 
take,  the  Co.mmission  will  consider  all 
protests  o.r  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  December  27.  1982. 

Filing  and  Sen-ice  of  Responsive 
Documents — Any  filings  must  bear  in  all 
CTpital  letters  the  title  'COMME.NTS," 
"NOTICE  OF  I.\TENT  TO  FILE 
CO.MPETING  APPUCATION. " 
■COMPETING  APPLICATION." 
•  PR01EST."  or  "MOTION  TO 
INTERVENE,"  as  applicable,  and  the 
Project  .\'umber  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Ene-gy  Regulatory 
Commission,  825  .North  Capitol  Street, 
NE.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chief.  Applications  Branch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F  Plumb, 
Spcrptary. 

|FR  Doc  82-30949  Filed  11-10-«2:  W5  am| 
BILLING  CODE  671T-01-M 

(Docket  No.  ER83-76-0001 

Commonwealth  Edison  of  Indiana,  Inc.; 
Filing 

November  4  1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  October  29,  1982, 
Commonwealth  Edison  of  Indiana.  Inc 
(  "Edison  Indiana")  tendered  for  filing  a 
letter  agreement  dated  October  27, 1982. 
by  and  between  Edison  Indiana  and  its 


parent,  Commonwealth  Edison 
Company  ("Edison"),  amending  the 
Electric  Service  Agreement  dated  )uiy  1. 
1941,  and  the  Transmission  Ser\ice 
Agreement  dated  May  1,  1958.  being  the 
agreements  pursuant  to  which  Edison 
Indiana  provides  service  to  Edison  and 
which  are  on  file  with  the  Commission 
as  Edison  Indiana's  FERC  Rate 
Schedules  Nos  7  and  8.  respectively. 
Edison  Indiana  states  that  the  sole 
purpose  of  the  letter  agreement 
subm.itted  for  filing  is  to  make  plain  that, 
in  determining  Edison  Indiana's  cost  of 
service  under  the  agreements  which  the 
letter  agreement  modifies,  book-tax 
timing  differences  arising  under  the 
Accelerated  Cost  Recovery  System 
established  by  the  Economic'Tax 
Recoverj'  Act  of  1981  will  be  fully 
normalized.  Edison  Indiana  requests  the 
Commission's  order  accepting  this  filing 
specifically  indicate  that  by  virtue  of  the 
contracts  between  Edison  and  Edison 
Indiana.  Edison  Indiana  is  in  compliance 
with  the  normalization  requirements  of 
ERTA.  and  that  such  order  be  issued 
prior  to  January  1,  1983. 

Copies  of  the  filing  have  been  served 
on  the  Commonwealth  Edison  Company, 
the  Illinois  Commerce  Commission  and 
the  State  of  Indiana  Public  Service 
Commission. 

Any  person  desiririg  to  be  heard  or 
protest  the  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC.  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  §§  385.214.  385.211). 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  22. 1982. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F  Plumb. 
S('crt'-:ory  * 

|FR  Uoc  82-30930  Filed  11-10-BZ.  B  45  am) 
BILLING  CODE  6717-01-M 


(Docket  No  CP82-323-0021 

El  Paso  Natural  Gas  Co.;  Amendment 
to  Application 

November  8.  1982 

Take  notice  that  on  September  20. 
1982,  El  Paso  Natural  Gas  Company 
(Applicant).  P.O.  Box  1492,  El  Paso, 
Texas  79978,  filed  in  Docket  No.  CP82- 
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323-002  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  an  amendment  to  its 
pending  application  in  Docket  No.  CP82- 
323-000  so  as  to  include  an  additional 
receipt  point  and  the  operation  in 
interstate  commerce  of  certain  existing 
facilities,  all  as  more  fully  set  forth  in 
the  amendment  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  it  proposed  in  the 
subject  application  a  best  efforts 
transportation  of  natural  gas  in 
interstate  commerce  for  the  account  of  J. 
R.  Simplot  Company  (Simplot)  and  the 
delivery  of  such  natural  gas  to 
Northwest  Pipeline  Corporation 
(Northwest),  for  Simplot's  account,  at  an 
existing  point  of  interconnection 
between  the  pipeline  systems  of 
Applicant  and  Northwest  in  La  Plata 
County,  Colorado.  Said  transportation 
arrangement  is  said  to  be  governed  by 
the  terms  and  conditions  of  a  gas 
transportation  agreement  dated  April  30. 
198Z  between  Applicant  and  Simplot. 
which  comprises  special  Rate  Schedule 
T-20  of  Applicant's  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  2. 

It  is  stated  that  Applicant  and  Simplot 
have  entered  into  an  agreement  dated 
August  17, 1982.  to  amend  Exhibit  A  to 
the  transportation  agreement  so  as  to 
establish  a  sedond  point  of  receipt  for 
Applicant.  It  is  indicated  that  the  Rio 
Puerco  Meter  Station  Receipt  Point. 
Valencia  County,  New  Mexico,  would 
be  utilized  when  Applicant  is  unable  to 
accept  the  entire  volume  of  natural  gas 
tendered  to  it  for  transportation  due  to 
capacity  constraints  on  Applicant's 
System.  It  is  asserted  that  on  days  the 
Rio  Puerco  Meter  Station  Receipt  Point 
is  used,  Simplot  would  cause  Gas 
Company  of  New  Mexico  (GASCO)  to 
transport  and  deliver  certain  volumes  of 
natural  gas,  purchased  from  Southern 
Union  Gathering  Company,  to  Applicant 
at  the  Rio  Puerco  Meter  Station  Receipt 
Point  for  subsequent  back  haul  deUvery 
to  Northwest  at  the  Ignacio  Dehvery 
Point,  and  that  pursuant  to  the  terms  of 
the  amendatory  agreement,  Simplot 
would  pay  Applicant  for  each  Mcf  of 
natural  gas  received  at  the  Rio  Puerco 
Meter  Station  Receipt  Point  the  back 
haul  charge  reflected  from  time  to  time 
on  Sheet  No.  1-D.2  of  Applicant's  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  2. 

It  is  further  stated  that  in  accordance 
with  the  provisions  of  said  agreement, 
GASCO  would  construct  the  measuring 
facilities  at  the  additional  receipt  and 
delivery  point.  Applicant  has  installed 
the  necessary  minor  tap  and  valve 
facilities,  in  accordance  with  the 
Commission's  Regulations  governing  the 
Natural  Gas  PoHcy  Act  of  1978  Section 


311(a).  transportation  arrangements,  and 
would  operate  the  Rio  Puerco  meter 
station  facilities  in  order  to  make 
deliveries  of  natural  gas  to  GASCO  at 
such  location,  it  is  explained. 
Accordingly,  Applicant  amends  its 
application  in  this  proceeding  in  order  to 
retain  in  place  and  continue  the 
operation  of  its  minor  tap  and  valve 
facilities  at  the  Rio  Puerco  meter  station 
located  for  use  under  the  transportation 
arrangement  with  Simplot. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before 
November  24, 1982,  file  with  the  Federal 
F.nergy  Regulatory  Commission, 
Washington,  DC.  20426,  a  motion  to 
intervpne  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157,10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules.  All  persons  who 
have  heretofore  filed  need  not  file  again. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  K-30933  RIed  1 1  -10-82;  8:49  am] 
BILLING  CODE  6717-01-M 


[Project  No.  6725-0001 

Energenics  Systems  Inc.;  Application 
for  Preliminary  Permit 

November  8,  1962. 

Take  notice  that  Energenics  Systems 
Inc.  (Applicant)  filed  on  September  27, 
1982,  an  application  for  preliminary 
permit  [pursuant  to  the  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-«25(r)]  for 
Project  No.  6725  to  be  known  as  the 
Dierks  Lake  Dam  Project  located  on  the 
Saline  River  in  Howard  County, 
Arkansas.  The  application  is  on  file  with 
the  Commission  and  is  available  for 
put:)lic  inspection.  Correspondence  with 
the  Applicant  should  be  directed  to:  .Mr. 
Granville  |.  Smith  II.  President, 
Energenics  Systems  Inc..  1717  K  Street, 
NVV.,  Sutie  706,  Washington,  D.C.  20006. 

Project  Description — The  proposed 
project  would  utilize  the  existing  Corps 
of  Engineers'  Dierks  Lake  Dam  and 
would  consist  of:  (1)  a  new  powerhouse 
containing  one  generating  unit  with  a 
total  rated  capacity  of  1.4  MW;  (2) 
existing  69-kV  transmission  lines  owned 


by  the  Southwestern  Electric  Power 
Company;  and  (3)  appurtenant  facilities. 
The  Applicant  esdmates  that  the 
average  annual  energy  output  would  be 
7  GWh.  The  most  likely  market  for  the 
energy  derived  at  the  proposed  project 
would  be  the  South  Western  Electric 
Power  Company. 

Proposed  Scope  of  Studies  Under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  36  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $30,000, 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  file  with  the 
Commission,  on  or  before  February  22. 
1983,  the  competing  application  itself 
[see:  18  CFR  §  4.30  et  seq,  (1981)).  A 
notice  of  intent  to  file  a  competing 
application  for  preliminary  permit  will 
not  be  accepted  for  filing. 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
file  such  an  application  in  response  to 
this  notice.  A  notice  of  intent  to  file  an 
application  for  license  or  exemption 
must'be  filed  to  the  Commission  on  or 
before  January  20. 1983.  and  should 
specify  the  type  of  application 
forth*;oming.  Applications  for  licensing 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
§  4.30  et  seq.  or  §  4.101  et  seq.  (1981),  as 
appropriate]. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application, 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments.  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  211  or  214, 18  CFR  385.211  or 
385.214,  74  Fed.  Reg.  19025-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
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Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  February  22. 1983. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION ". 
"COMPETING  APPUCATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
applicalion,  or  motion  to  intervene  must 
also  be  served  upon  each  representati\e 
of  the  applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

|[  R  Doc  8;-3()9r.l  F;!ed  11 -10-81  B:45  am| 
BILLING  CODE  6717-01-M 


IProject  No.  3481-000] 

Fluid  Energy  Systems,  Inc.;  Application 
for  Preliminary  Permit 

November  5. 1982. 

Take  notice  that  Fluid  Energy 
Systems,  Inc.  (Applicant)  filed  on 
September  16, 1980.  an  application  for 
preliminary  permit  [pursuant  to  the 
Federal  Power  Act.  16  U.S.C.  §§  791(a)- 
825(r)]  for  Project  No.  3481  to  be  kno^^'n 
as  the  Piru  Creek  Diversion  2  Project 
located  on  Piru  Creek  at  the  existing 
outlet  of  the  Santa  Felicia's  Project  dam 
(FERC  Project  No.  2153)  in  Ventura 
County,  California.  The  application  is  on 
file  with  the  Commission  and  is 
available  for  public  inspection. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  K.  Thomas 
Miller,  President,  Fluid  Energy  Systems, 
Inc.,  2210  Wilshire  Blvd.,  «699,  Santa 
Monica.  CaHfomia  90403. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  a  60-inch- 
diameter,  1,825-foot-long  penstock;  (2)  a 
powerhouse  containing  generating  units 
with  a  total  rated  capacity  of  3,200  kW; 
and  (3)  appurtenant  facilities.  Applicant 
proposes  to  study  a  conceptual  scheme 
that  in  addition  to  the  hydroelectric 


project  would  involve  a  solar  generation 
facihty. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  has  requested  a  24-month 
permit  to  prepare  a  definitive  project 
report  including  preliminary  designs, 
results  of  environmental,  and  economic 
feasibility  studies.  The  cost  of  the  abo\  e 
activities,  along  with  preparation  of  an 
environmental  impact  report,  obtaining 
agreements  with  the  Federal,  State,  and 
local  agencies,  preparing  a  license 
application,  conducting  final  field 
surveys,  and  preparing  designs  is 
estimated  by  the  Applicant  to  be 
S62.000. 

Competing  Applications — This 
application  competes  with  the 
amendment  of  license  application  for 
the  existing  Santa  Felicia  Project  No. 
2153,  filed  on  March  26.  1982.  Notice  of 
the  amendment  of  the  license 
application  was  given  on  August  27, 
1982.  In  accordance  with  the 
Commi.ssion's  regulations,  no  competing 
application  for  preliminary  permit,  or 
notices  of  intent  to  file  an  application 
for  prcliminarv'  permit  or  license  will  be 
accepted  for  filing  in  response  to  this 
notice  .\ny  application  for  license  or 
exemption  from  licensing,  or  notice  of 
intent  to  file  an  exemption  application. 
must  be  filed  m  accordance  with  the 
Commission's  regulations  [see;  18  CFR 
§  4.30  et  seq.  or  §  4.101  ef  seq.  (1981).  as 
appropriate]. 

Agency  Comments — Fe-deral,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  apphcation. 
[\  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  docs  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  com.T.ents. 

Comments,  Protests,  or  Motions  to 
Inter\ene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Commission  Rules  211  or  214,  18  CFR 
38.i.211  or  385.214.  47  Federal  Register 
19025-26  (1982),  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commissions 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  filed  on  or 
before  December  3, 1982. 

Filing  and  Sen  ice  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMME-NTS", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 


filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatorv' 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC.  21426.  An 
additional  copy  must  be  sent  to  Frr-d  E 
Sonnger,  Chief  Applications  Branch, 
D;\  ision  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
625  .\orth  Capitol  Street.  NE..  Room  208 
RB  at  the  above  address  A  copy  of  any 
mot;on  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F  Plumb. 
Sfcrfiary. 

|FR  DiK,  8r-309e.;  Filed  11-10-82.  845  am] 
BILLING  CODC  E717-01-M 


(Project  No.  5283-001] 

Hale  Manufacturing  Co.;  Application 
for  License  (5  MW  or  Less) 

November  5, 1982. 

Take  notice  that  the  Hale 
Manufacturing  Company  (Applicant) 
filed  on  June  7, 1982,  an  application  for 
license  [pursuant  to  the  Federal  Power 
Act.  16  U.S.C.  §§  791(a)-825(r)]  for 
construction  and  operation  of  a  water 
power  project  to  be  know  as  the  Cargill 
Falls  Project  No.  5283.  The  project  would 
be  located  on  the  Quinebaug  River  in 
the  Town  of  Putnam,  in  Windham 
County.  Connecticut.  Correspondence 
with  the  Applicant  should  be  directed 
to;  The  Energy  Law  Institute.  2  White 
Street.  Concord.  New  Hampshire  03301. 

Project  Description — The  proposed 
project  would  consist  of;  (1)  the 
Applicant's  existing  concrete  gravity 
dam,  8  feet  high  and  215  feet  long;  (2)  a 
small  existing  impoundment  covering  6 
acres  at  elevation  248  feet  m.s.l.;  (3)  two 
new  conduits  to  consist  of  a  10-foot- 
square  culvert  240  feet  long  and  a  12- 
foot-diameter  penstock  150  feet  long;  (4) 
a  proposed  powerhouse  measuring  25  by 
50  feet  and  containing  one  1360-kW 
turbine/generator  unit  operating  under  a 
head  of  28  feet:  (5)  a  rehabilitated  stone- 
lined  tailrace  700  feet  long;  (6)  a  575-voU 
transmission  line  75  feel  long;  and  (7) 
appurtenant  facilities. 

This  license  application  was  filed 
during  the  term  of  the  Applichct  s 
preliminary  permit  for  Pro|ect  .\o  5283. 

/':.'PL'se  o^ Prp:ect — The  average 
annual  generation  of  6.1  million  kWh 
would  be  sold  to  the  Connecticut  Power 
&  Light  Company 

Agency  Comments — Federal.  State. 
and  local  agencies  that  receive  this 
notice  through  direct  mailing  from  the 
Commission  are  requested  to  provide 
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comments  pursuant  to  the  Federal 
Power  Act.  the  Fish  and  Wildlife 
Coordination  Act.  the  Endangered 
Species  Act.  the  National  Historic 
Preservation  Act.  the  Historical  and 
Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act,  Pub. 
L  No.  88-29,  and  other  applicable 
statutes.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  Hcense.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time  set 
below,  it  will  be  presumed  to  have  no 
comments. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
must  file  with  the  Commission,  on  or 
before  January  14. 1983,  either  the 
competing  apphcation  itself  [see  18  CFR 
§  4.33(a)  and  (d)]  or  a  notice  of  intent 
[see  18  CFR  §  4.33  (b)  and  (c)]  to  file  a 
competing  application.  Submission  of  a 
timely  notice  of  intent  allows  an 
interested  person  to  file  an  acceptable 
competing  application  no  later  than  the 
time  specified  in  §  4.33(c)  or  §  4.101  et 
seq.  (1981). 

Comments.  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  211  or  214, 18  CFR  385.211  or 
385.214.  47  FR  (1982).  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  filed  on  or 
before  January  14, 1983. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMME.VTS  '. 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION". 
"COMPETLNG  APPLICATION". 
"PROTEST"  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chief,  Applications  Branch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address,  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 


also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kennelli  F.  Plumb. 
Secretary: 

(il?  D.JC.  d2-30953  Filed  11-10-8Z  a4S  am) 
BOiJNG  COOE  S717-01-M 


(Docket  No.  CP75- 104-0301 

High  Island  Offstiore  System;  Petition 
To  Amend 

November  8.  1982. 

Take  notice  that  on  October  12, 1982. 
High  Island  Offshore  System 
(Petitioner).  P.O.  Box  1478,  Houston. 
Texas  77001,  filed  in  Docket  No.  CP75- 
104-030  a  petition  to  amend  the  order 
issued  June  4,  1976,  as  amended,  in 
Docket  No.  CP75-104  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  so  as 
to  authorize  an  additional  point  of 
delivery  of  natural  gas  for  Natural  Gas 
Pipeline  Company  of  America  (Natural), 
all  as  more  fully  set  forth  in  the  petition 
to  amend  which  is  on  file  with  tlie 
Commission  and  open  to  public 
inspection. 

Petitioner  states  that  by  order  issued 
June  4,  1976,  as  amended,  it  was 
authorized  to  transport  and  deliver  for 
Natural  natural  gas  to  only  one  point  of 
delivery  located  at  the  insulating  flange 
of  Petitioner's  interconnection  with  U-T 
Offshore  System  in  Block  167,  West 
Cameron  Area,  offshore  Louisiana. 

Petitioner  proposes  herein  to  deliver 
gas  to  Natural  at  the  existing 
interconnection  of  Petitioner's  facilities 
and  the  facilities  owned  by  Stingray 
Pipeline  Company  in  Block  A  330  High 
Island  Area,  offshore  Texas.  It  is 
asserted  thqt  the  proposed  new  delivery 
point  would  provide  additional 
flexibility  for  Natural  in  having  its  gas 
transported  onshore. 

.Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  regard  to  said 
petition  to  amend  should  on  or  before 
November  24,  1982,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC.  20426,  a  motion  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157  10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  must  file  a  motion 


to  intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc  82-309M  Filed  11-10-82.  8:45  am| 
BILLING  CODE  6717-01-11 


[Project  Nos.  5521-002,  5523-001,  5662- 
001,  5663-001  and  5676-001] 

Hydro  Management,  Inc.;  Surrender  of 
Preliminary  Permit 

November  8. 1982. 

Take  notice  that  Hydro  Management, 
Inc.,  Permittee  for  the  proposed 
Porcupine  Creek  Water  Power  Project, 
No.  5521.  the  North  Fork  Lost  Creek 
Water  Power  Project,  No.  5523,  the 
Grave  Creek  Water  Power  Project.  No. 
5662.  the  Foundation  Creek  Water 
Power  Project.  No.  5663.  and  the  Young 
Creek  Water  Power  Project.  No.  5876. 
has  requested  that  its  preliminary 
permits  be  terminated.  The  permit  for 
Project  No.  5521  was  issued  on  February 
19, 1982  and  would  have  expired  on  July 
31, 1983;  the  permit  for  Project  No.  5523 
was  issued  on  February  26. 1982  and 
would  have  expired  on  July  31, 1983;  the 
permit  for  Project  No.  5662  was  issued 
on  August  23, 1982  and  would  have 
expired  on  July  31. 1984;  the  permit  for 
Project  No.  5663  was  issued  on  March 
17. 1982  and  would  have  expired  on 
August  31. 1983;  and  the  permit  for 
Project  No.  5876  was  issued  on  May  21. 
1982  and  would  have  expired  on 
October  31. 1983.  Projects  Nos.  5521  and 
5523  would  have  been  located  in  Lake 
County,  Montana,  and  Projects  Nos. 
5662,  5663  and  5876  would  have  been 
located  in  Lincoln  County,  Montana. 

The  Permittee  filed  its  request  on 
October  25, 1982.  and  the  surrender  of 
the  preliminary  permits  for  Projects  Nos. 
5521,  5523,  5662.  5663  and  5876  are 
deemed  accepted  as  of  the  date  of  this 
notice. 

Kenneth  F.  Plumb. 
Secetary. 

iFR  Doc.  82-30935  Filed  11-10-82.  8:45  am] 
BILLING  CODE  6717-01-M 


(Project  No.  2939-003] 

Macon  County  Recreation 
Commission;  Application  for 
Exemption  for  Small  Hydroelectric 
Power  Project  of  5  MW  or  Less 
Capacity 

November  8, 1962. 

Take  notice  that  on  August  23. 1982, 
Macon  County  Recreation  Commission 
(Applicant)  filed  an  application  under 
Section  408  of  the  Energy  Security  Act  of 
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1980  (Act)  (16  U.S.C.  2705  and  2708  as 
amended],  for  exemption  of  a  proposed 
hydroelectric  project  from  licensing 
under  Part  I  of  the  Federal  Power  Act. 
The  proposed  small  hydroelectric 
Project  No.  2939  would  be  located  on 
Whitewater  Creek  near  Oglethorpe  in 
Macon  County,  Georgia. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Jim  Lester. 
Macon  County  Recreation  Commission. 
Recreation  Office,  South  Dooley  Street 
Montezuma,  Georgia  31063. 

Project  Description — The  proposed 
run-of-river  Whitewater  Creek 
Hydroelectric  Project  would  consist  of: 
(1)  An  existing  1300-foot  long  dam. 
including  spillway  and  headrace 
channel,  with  a  maximum  height  of  20- 
foot;  (2)  an  existing  reservoir  with  a 
storage  capacity  of  approximately  588 
acre-feet;  (3)  a  proposed  concrete 
powerhouse  with  a  single  generating 
unit  having  an  estimated  installed 
capacity  of  350  kW  and  producing  an 
average  annual  energy  output  of  2.2 
GWh;  (4)  a  proposed  tailrace;  [5]  a 
proposed  12.47  kV  transmission  line; 
and  (6)  appurtenant  facilities. 

Purpose  of  Exemption — An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

Agency  Comments — The  U.S.  Fish  and 
Wildlife  Service,  the  National  Marine 
Fisheries  Service,  and  the  Georgia 
Department  of  Natural  Re<!nurces  are 
requested,  for  the  purposes  set  forth  in 
Section  408  of  the  Act,  to  submit  within 
60  days  from  the  date  of  issuance  of  this 
notice  appropriate  term  and  conditions 
to  protect  any  fish  and  wildlife 
resources  or  to  otherwise  carry  out  the 
provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  termsl 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal,  State,  and  local  agencies 
are  requested  to  provide  any  comments 
they  may  have  in  accordance  writh  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confmed  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 


from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Competing  Application — Any 
qualified  license  applicant  desiring  to 
file  a  competing  application  must  file 
with  the  Commission,  on  or  before 
January  3, 1983,  either  the  competing 
license  application  that  proposes  to 
develop  at  least  7.5  megawatts  in  that 
project,  or  notice  of  intent  to  fiie  such  a 
license  application.  Filing  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license 
apphcation  no  later  than  120  days  from 
the  date  that  comments,  protests,  etc. 
are  due,  Applications  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requiren-.pnts  of  18  CFR  33  (b)  and  (c) 
(1980).  A  co.Tipeting  license  application 
must  cexi/orm  with  the  requirements  of 
18  CFR  4.33  (a)  and  (d)  (1980). 

Comments,  Protests,  or  Motions  to 
Inter\-ene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  211  or  214, 18  CFR  385.211  or 
385.214,  47  VR  19025-26  (19821.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 
protests,  or  miotions  to  interv^ene  must 
be  received  on  or  before  January  3, 1983. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  ■•COMMENTS", 
"NOTICE  OF  LNTENT  TO  F1L,E 
COMPETING  APPLICATION". 
"COMPETING  APPLICATION", 
"PROTEST"  or  "MOTION  TO 
IN'TERVE.NE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to;  Kenneth  F.  Plumb, 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington,  DC.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  each  representative  of 


the  Applicant  specified  in  the  first 

paragraph  of  this  notice. 

Kennetti  F.  Plumb. 

Secretary. 

|FR  Doc  82-30954  Filed  11-10-82;  M5  am) 

BtLUNG  COD€  S717-01-II 

[Docket  No.  CP83-31-OO01 

Mid-Continent  Gas  Storage  Co.; 
Application 

November  8.  1982. 

Take  notice  that  on  October  18.  1982, 
.Mid-Continent  Gas  Storage  Company 
(.Applicant),  P  O.  Box  190.  Aurora. 
Ill.nciis  60507.  filed  in  Docket  No.  CP83- 
3i-00C  an  apphcation  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authonzing  Apphcant  to 
provide  up  to  2,000.000  Mcf  of  annua! 
E.iS  storace  service  for  a  'em:  ^r 


mg 


March  21.  2iXX)  to  .Mabama-Tennessee 
.Natural  Gas  Company  (Alabama- 
Tennessee),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  it  has  entered 
into  a  limited-term  storage  leasing 
agreement  with  its  parent.  Northern 
Illinois  Gas  Company  (NI-Gas).  under 
which  it  leases  an  undivided  interest  in 
NI-Gas'  intrastate  storage  and 
transportation  system  for  a  fixed  period 
ending  March  31,  2000.  It  is  further 
asserted  that  Applicant  has  entered  into 
a  limited-term  storage  agreement  with 
Alabama-Tennessee  dated  September 
20, 1982,  which  provides  that  during 
each  injection  period  (April  1  through 
the  succeeding  October  31)  Alabama- 
Tennessee  would  deliver  or  cause  to  be 
delivered  fo  Applicant  up  to  2.000,000 
Mcf  of  natural  gas  for  transportation 
and  storage.  It  is  stated  that  during  each 
injection  period  2  percent  of  the  volume 
of  gas  delivered  to  Applicant  for 
injection  on  any  given  day  would  be 
delivered  at  no  cost  for  use  as 
compressor  fuel. 

It  is  stated  that  the  storage  agreement 
further  provides  that  during  each  of  the 
withdrawal  periods  (November  1 
through  the  succeeding  March  31  of  each 
storage  year)  .Applicant  wculd  make 
available  to  Alabama-Tennessee  an 
at;gregate  storage  withdrawal  volume  of 
gas  thermally  equivalent  to  the  injection 
period  volume  of  the  immediately 
preceding  injection  period. 

Applicant  states  further  that  the  rale 
charged  Alabama-Tennessee  would  be 
based  upon  the  most  current  rate  order 
approved  by  the  Illmois  Commerce 
Commission. 
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It  is  asserted  that  under  the  storage 
agreement  there  is  a  minimum  bill  equal 
to  80  percent  of  the  product  of  the 
applicable  injection  period  volume  and 
the  storage  rate.  If  injections  are  made 
above  80  percent  of  the  applicable 
injection  period  volume,  it  is  submitted, 
the  resulting  annual  charge  less  the 
minimum  bill  payrment  is  due  as  an 
additional  charge  allocated  equally  to 
the  five  months  of  the  applicable 
withdrawal  period.  Applicant  indicates 
that  the  storage  agreement  will  operate 
as  a  cost  of  service  t£iriff,  automatically 
tracking  the  rate  orders  of  the  Illinois 
Commerce  Commission  without 
Apphcant's  having  to  file  for  rate 
changes  after  a  new  rate  order  is  issued 
by  the  Illinois  Commission. 

Applicant  explains  that  all  injection 
and  withdrawal  gas  required  for  the 
storage  service  would  be  furnished  by 
Alabama-Tennessee  but  the  Alabama- 
Tennessee  would  not  be  required  to 
furnish  any  base  gas.  It  is  asserted  that 
Alabama-Tennessee  would  deliver 
injection  gas  and  accept  withdrawal  gas 
at  existing  interconnections  of  NI-Gas' 
intrastate  facilities  with  those  of  one  or 
more  of  NI-Gas'  existing  pipeline 
suppliers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  24. 1982,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washingtron,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (10  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 


for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  82-30(08  Filed  11-10-82;  g;4S  am) 
BIUJNG  CODE  e717-01-M 


[Project  No.  6734-0001 

Modesto  Irrigation  District;  Application 
for  Preliminary  Permit 

November  5, 1982. 

Take  notice  that  Modesto  Irrigation 
District  (Applicant)  filed  on  October  1, 
1982,  an  application  for  preliminary 
permit  [pursuant  to  the  Federal  Power 
Act.  16  U.S.C  §§791(a)-825(r)]  for  Project 
No.  6734  to  be  known  as  the  Wallace 
Canyon  Creek  Power  Project  located  on 
Wallace  Canyon  Creek,  near 
Georgetown  in  Placer  County, 
California.  The  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  Correspondence 
with  the  Applicant  should  be  directed 
to:  Mr.  A.  Lee  DeLano,  Modesto 
Irrigation  district,  1231-llth  Street, 
Modesto,  California  95352. 

Project  Description — The  proposed 
project  would  consist  of;  (1)  a  5-foot- 
high,  30-foot-long  diversion  structure;  (2) 
a  13.900-foot-long,  30-inch-diameter 
diversion  conduit;  (3)  a  2300-foot-long, 
24-inch-diameter  penstock;  (4)  a 
powerhouse  with  a  total  rated  capacity 
of  1.224  kW;  and  (5)  a  8,580-foot-long,  12- 
KV  transmission  line  to  an  existing 
Pacific  Gas  &  Electric  Company 
transmission  line.  The  project  is  located 
with  in  the  boundaries  of  Eldorado 
National  Forest.  The  Applicant 
estimates  the  average  annual  energy 
production  at  5.3  million  KWh. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  24 
months  during  which  it  would  conduct 
technical,  environmental  and  economic 
feasibility  studies  and  prepare  an  FERC 
license  application.  The  Applicant 
estimates  that  the  cost  of  undertaking 
these  studies  would  be  $25,000. 

Competing  Applications — This 
application  was  filed  as  a  competing 
application  to  Alternate  Energy 
Resources,  Incorporated's  application 
for  Project  No.  6489  filed  on  July  6. 1982. 
Public  notice  of  the  filing  of  the  initial 


applicadon,  which  has  already  been 
given,  established  the  due  date  for  filing 
competing  applications  or  notices  of 
intent.  In  accordance  with  the 
Commission's  regulations,  no  competing 
application  for  preliminary  permit,  or 
notices  of  intent  to  file  an  application 
for  preliminary  permit  or  license  will  be 
accepted  for  filing  in  response  to  this 
notice.  Any  application  for  license  or 
exemption  from  licensing,  or  notice  of 
intent  to  file  an  exemption  appHcation, 
must  be  filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
§4.30  et  seq.  or  §4.101  et  seq.  (1981),  as 
appropriate]. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Commission  rules  211  or  214, 18  CFR 
385.211  or  385.214,  47  Fed.  Reg.  19025-26 
(1982).  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  December  3, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMNfENTS", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.,  Room  208 
RB  at  the  above  address.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  82-30955  Filed  11-10-82;  8:45  am] 
BILUNa  CODE  (717-01-M 
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[Project  No.  3128-001] 

New  Hampshire  Water  Resources 
Board;  Application  for  Exemption  for 
Small  Hydroelectric  Power  Project  of  5 
MW  or  Less  Capacity 

November  8,  1982. 

Take  notice  that  on  September  1,  1982. 
the  New  Hampshire  Water  Resources 
Board  (AppHcant)  filed  an  application, 
under  Section  408  of  the  Energy  Security 
Act  of  1980  (Act)  (16  U.S.C.  §§2705,  and 
2708  as  amended),  for  exemption  of  a 
proposed  hydroelectric  project  from 
licensing  under  Part  I  of  the  Federal 
Power  Act.  The  proposed  small 
hydroelectric  Project  No.  3128  would  be 
located  on  the  Winnipesaukee  River  in 
Belknap  County,  New  Hampshire. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Delbert  F. 
Downing,  Chairman,  New  Hampshire 
Water  Resources  Board,  37  Pleasant 
Street,  Concord,  New  Hampshire  03301 

Project  Description — The  proposed 
project  would  consist  of:  (1)  the 
Applicant's  stone  and  concrete 
Lochmere  Dam  which  is  223  feet  long 
and  14  feet  high  with  a  spillway  crest 
elevation  of  481.3  feet  m.s.l.;  (2)  Lake 
Winnisquam,  which  has  a  storage 
capacity  of  about  33,000  acre-feet;  (3) 
two  new  parallel  9-foot-diameter 
penstocks  leading  to  a  new  forebay;  (4) 
a  new  powerhouse  with  an  installed 
capacity  of  750  kW;  and  (5)  other 
appurtenances.  Applicant  estimates  an 
average  annual  generation  of  4.440,000 
kWh.  Project  energy  would  be  sold  to 
the  Public  Service  Company  of  New 
Hampshire.  Applicant  would  lease  the 
project  to  Mr.  Moody  C.  Dole,  who 
would  develop,  operate,  and  maintain 
the  project  for  the  Applicant. 

Purpose  of  Exemption — An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

Agency  Comments — The  U.S.  Fish  and 
Wildlife  Service,  The  National  Marine 
Fisheries  Service,  and  the  New 
Hampshire  Fish  and  Game  Department 
are  requested,  for  the  purposes  set  forth 
in  Section  408  of  the  Act,  to  submit 
within  60  days  from  the  date  of  issuance 
of  this  notice  appropriate  terms  and 
conditions  to  protect  any  fish  and 
wildlife  resources  or  to  othrwise  carry 
out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act,  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 


must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  ere  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  request  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Competing  Applications — Any 
q'salified  license  applicant  desiring  to 
file  a  competing  application  must  file 
with  the  Commission,  on  or  before 
December  27  1982  either  the  competing 
license  application  that  proposes  to 
develop  at  least  7.5  megawatts  in  that 
project,  or  a  notice  of  intent  to  file  such 
a  license  application.  Filing  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license 
application  no  later  than  120  days  from 
the  date  that  comments,  protests,  etc. 
are  due.  Applications  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  CFR  §  4,33  (b) 
and  (c)  (1980).  A  competing  license 
application  must  conform  with  the 
requiremenis  of  18  CFR  §  4.33  (a)  and  (d) 
(1980). 

Comments,  Protests,  or  Motions  To 
Ir'crvene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
arcordance  with  the  requirements  of  the 
Rules  211  or  214, 18  CFR  385.211  or 
385,214,  47  Fed,  Reg  19025-26  (1982).  In 
df'termining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  com,ments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  December  27,  1982. 

Filing  and  Sen-ice  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMME.NTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPLICATION  '. 
"PROTEST",  or  "MOTION  TO 
LNTERVENE".  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 


NE.,  Washington,  DC.  20426  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  (he  above  address  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applir.ant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F  Plumb. 
Secretary- 

(FR  Do(.  82-30956  Filed  II-WWK:  ».^  am| 
BILLING  CODE  671T-01-II 


[Project  No.  6730-000) 

Northern  Colorado  Water 
Conservancy  District;  Application  for 
License  (5  MW  or  Less) 

Nuven.l.er  8.  1982 

Take  notice  that  Northern  Colorado 
Water  Conservancy  District  (Applicant) 
filed  on  September  30,  1982,  an 
application  for  license  [pursuant  to  the 
Federal  Power  Act,  16  U.S.C.  §§  791(a)- 
825(r))  for  construction  and  operation  of 
a  water  power  project  to  be  known  as 
St  Vrain  Canal  Project,  No.  6730.  The 
project  would  be  located  on  the  St. 
X'rain  Canal  in  Boulder  County. 
Colorado.  Correspondence  with  the 
Applicant  should  be  directed  to:  Larry 
D.  Simpson,  Manager,  Northern 
Colorado  Water  Conservancy  District, 
P.O.  Box  679. 1250  North  Wilson  Avenue 
Loveland.  Colorado  80539:  and  Thomas 
P.  Humphrey,  Esq.,  Davis,  Graham  & 
Stubbs,  1920  N  Street.  NW.,  Suite  810, 
Washington,  D,C.  20036. 

Project  Description — The  proposed 
project  would  utilize  the  U.S.  Bureau  of 
Reclamation's  St.  Vrain  Canal  and 
would  consist  of:  (1)  a  new  intake 
structure;  (2)  a  new  66-inch  diameter 
1300-foot-long  penstock;  (3)  a  new 
powerhouse  with  an  installed  capacity 
of  2,200  kw;  (4)  a  new  tailrace;  (5)  a  new 
transmission  line  about  500  feet  long; 
and  (6)  other  appurtenances.  Applicant 
estimates  that  average  annual 
generation  would  be  5,500.000  kWh, 

Purpose  of  Project — Project  power 
would  be  sold  to  surrounding  northern 
Colorado  electric  systems 

Agency  Comments— Fcdeisil.  State. 
and  local  agencies  that  receive  this 
notice  through  direct  m.ailing  from  the 
Commission  are  requested  to  provide 
comments  pursuant  to  the  Federal 
Power  Act,  the  Fish  and  Wildlife 
Coordination  Act.  the  Endangered 
Species  Act.  the  .National  Historic 
Preservation  Act,  the  Historical  and 
A.-cheological  Preservation  Act,  the 
National  Environmental  Policv  Act,  f*ub. 
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L.  N'o.  88-29.  and  other  applicable 
statutes.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
i.ssuance  of  a  iirense.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.  Ff  an  agency  does 
not  file  comments  within  the  time  set 
below,  it  will  be  presumed  to  have  no 
comments. 

Competing  Applications — This 
application  was  filed  as  a  competing 
application  to  Energenics  Systems,  Inc.s 
application  for  Project  No.  4167  filed  on 
February  26,  1982.  Public  notice  of  the 
filing  of  the  initial  application,  which 
has  already  been  givea  established  the 
due  date  for  filing  competing 
applications  or  notices  of  intent.  In 
accordance  with  the  Commission's 
regulations,  no  competing  applications 
for  licenses  or  exemptions,  or  notices  of 
intent  to  file  competing  applications, 
will  be  accepted  for  filing  in  response  to 
this  notice  [see:  18  CFR  §  4.30  et  seq.  or 
§  4.101  et  seq.  (1981),  as  appropriate]. 

Comments,  Protest,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  tn 
accordance  with  the  requirements  of 
Rules  211  or  214, 18  CFR  385.211  or 
385.214,  47  FR  (1982).  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  filed  on  or 
before  December  29,  1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title""COMMENTS" 
PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable  .  and  the 
Project  number  of  this  notice.  Any  of  the 
above  named  documents  must  be  filed 
by  providing  the  original  and  those 
copies  required  by  the  Commission  s 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
\E  .  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 


of  the  Applicant  specified  in  the  first 
piiragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

(m  Doc.  82-3<i9,';7  Filed  11-10-82:  *45  am] 
8ILUNG  CODE  8717-41HI 


I  Docket  No.  CP82-280-0011 

Northern  Natural  Gas  Co.;  Amendment 
to  Application 

Novembers,  1982. 

Take  notice  that  on  October  12,  1982, 
Northern  Gas  Company,  Division  of 
InterNorth,  Inc.  (Applicint),  2223  Dodge 
Street.  Omaha,  Nebraska  68102,  filed  in 
Docket  No.  CP82-280-001 ,  an 
amendment  to  its  application  filed  in 
Docket  No.  CP82-28O-000  pursuant  to 
Section  7(c)  of  the  .Natural  Gas  Act  so  as 
to  reflect  a  transportation  rate 
con.sistent  with  the  most  recent  general 
rate  filing  of  Applicant  all  a.s  more  fully 
set  forth  in  the  amendment  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

In  its  original  application  proposed  a 
transportation  rate  for  its  service  to  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee)  of  7.79  cents  per  Mcf  based 
on  Applicant's  transmission  cost  of 
service  component  of  3.9  cents  per  MCF 
per  100  miles  of  haul  as  approved  by  the 
Commission  by  order  dated  February  20, 

1981,  in  Docket  No.  RP80-88.  Such  rates 
were  to  be  paid  by  East  rennessee  in 
.iccordance  with  the  terms  of  the  gas 
transportation  dgreement  dated 
February  25,  1982,  between  Applicant 
and  East  Tennessee,  it  is  asserted. 

It  is  stated  that  on  April  9,  1982,  the 
Commission  issued  an  order  in  Docket 
No.  RP81-52  approving  Applicant's  cost 
of  service  and  transportation  rate  of  7.91 
cents  per  Mcf  including  a  transportation 
cost.  Further.  Applicant  states  that  it  has 
pending  before  the  Comm.ission  a 
general  rate  increase  filing  in  Docket  No. 
RP82-71  with  a  new  transmission  cost  of 
service  component  which  is  anticipated 
to  be  placed  in  effect  un  October  27. 

1982.  on  a  subject-to-refund  basis. 
Applicant,  therefore,  requests  authority 
to  charge  East  Tennessee  initial  rates 
derived  from  the  transportation  cost  of 
service  included  in  .Applicant's  most 
recent  general  rate  filing  that  has  been 
either  apptoved  by  the  Commission  or 
placed  into  effect  subject  to  refund. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before 
November  24,  1982.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 


Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules.  All  persons  who 
have  heretofore  filed  need  not  file  again. 
Kenneth  F.  Phimb. 
Secretary. 

|FR  Doc.  82-30937  Filed  11-10-82:  ft*5  am| 
BILLING  COOE  6717-01-M 

[Docket  No.  ER83-71-OOOI 

Pacific  Gas  and  Electric  Co.;  FHing 

November  5, 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  October  29. 1982, 
Pacific  Gas  and  Electric  Ccwnpany 
(PGandE)  tendered  for  filing  as  an  initial 
rate  schedule  a  July  6, 1982  Agreement 
for  distribution  of  electric  capacity  and 
energy,  commencing  on  November  1, 
1982,  by  PGandE  for  Tuolumne  County 
Public  Power  Agency  (Tuolume). 

PGandE  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  to  provide  service  on  the  date 
requested  by  Tuolumne. 

PGandE  states  that  the  Agreement 
provides  that  PGandE  will  distribute,  to 
Tuolumne  members  loads,  energy  that 
has  been  allocated  to  Tuolumne  under 
Public  Law  87-874,  by  Western  Area 
Power  Administration  from  New 
Melones  Dam, 

PGandE  further  states  that  the  rate  for 
primary  and  secondary  distribution 
shall  be  a  system  average  rate,  with 
reimbursement  of  energy  losses  and  a  1 
mill/kwh  charge  for  supplemental  meter 
reading  and  other  services. 

Copies  of  the  filing  were  served  upon 
Tuolumne,  the  Western  Area  Power 
Administration,  and  the  California 
Public  Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
§§  385.211.  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  22. 1982.  Protests  will  be 
considered  by  the  Commission  in 
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determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  w^ishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  82-30939  Filed  ll-!0-a2  B^.ldr/il 
SILLING  CODE  6717-01-M 


I  Docket  No.  CP83-23-000  ] 

Pacific  Gas  and  Electric  Co.; 
Application 

Movember  8.  1982. 

Take  notice  that  on  October  14,  1982. 
Pacific  Gas  and  Electric  Company  (PC 
and  E),  P.O.  Box  7442,  San  Francisco, 
California  94120,  filed  an  applicaiton  in 
Docket  No.  CP83-23-000  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  and 
Section  284.222  of  the  Commissions 
Regulations  for  a  certificate  of  public 
convenience  and  necessity  for  blanket 
authorization  to  transport,  sell  or  assign 
natural  gas  in  interstate  commerce  as  if 
PG  and  E  were  an  intrastate  pipeline  as 
defined  in  Subparts  C,  D,  and  E  of  Part 
284  of  the  Commission's  Regulations  as 
well  as  Section  284.203  thereof,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
a."d  open  to  public  inspection 

PG  and  E  states  it  received  858.521,000 
Mcf  of  natural  gas  during  1981  from  all 
of  ;ts  sources  of  supply,  including 
607,847,000  Mcf  of  natural  gas  which 
was  exempt  from  the  Natural  Gas  Ac! 
jurisdiction  by  reason  of  Section  l|c)  of 
the  Natural  Gas  Act. 

For  transportation  provided  by  PG 
and  E  on  behalf  of  any  other  pipeline 
under  the  requested  blanket 
authorization,  PG  and  E  states  it  would 
charge  such  pipeline  SO. 14  plus  an 
allowance  for  4  percent  of  the  gas 
transported  for  fuel  use  and  line  losses 
No  minimum  charge  would  be  imposed, 
as  transportation  service  under  the 
blanket  certificate  would  not  be  offered 
on  a  firm  basis,  it  is  asserted. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  24. 1982.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10),  All  protests 
filed  with  the  Commission  will  be 


considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  part>  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Prac  tire 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herem  provided 
fur,  unless  otherwise  advised,  it  will  be 
unnecessary  for  PG  and  E  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F  Plumb. 
St^crplary 

|FR  Doc,  B2-30940  Filed  U-10-82:  8:45  am| 
BILLING  CODE  6717-Cl-M 


(Docket  No,  CP83-27-OOOI 

Penn-York  Energy  Corp.;  Application 
November  8,  1982, 

Take  notice  that  on  October  15. 1982, 
Penn-York  Energy  Corporation 
(.\pfiiicantj.  Ten  Lafayette  Square, 
Buffalo.  New  York  14203.  filed  in  Docket 
No  CP83-27-OO0  an  application 
pursuant  to  Section  7  of  the  Natural  Gas 
Act  and  Subpart  F  of  Part  157  of  the 
Commission's  Regulations  for  a  blanket 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction, 
acquisition,  and  operation  of  certain 
facilities  and  the  transportation  and  sale 
of  natural  gas  and  for  permission  and 
approval  to  abandon  certain  facihties 
and  service,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  sa.d 
application  should  on  or  before 
November  24, 1982,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 


with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Cas  Act  (18  CFR  157. 10).  All  protests 
filed  With  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
partus  to  the  proceeding  Any  person 
vMshing  to  become  a  party  to  a 
prc/ceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Reguldtory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
tu  hrld  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  S2-30S1I8  Filed  <1 -10-82:  MS  am] 
BILLING  CODE  6717-et-M 


(Proiect  No    SMe-OC! 

San  ,,'uan  Hydro,  Inc.  Surrender  of 
Preliminary  Permit 

November  8.  1982. 

Take  notice  that  San  Juan  Hydro,  Inc.. 
Permittee  for  the  proposed  Clinton  Lake 
Dam  Project  No.  5148.  has  requested 
that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
December  2  19^1.  and  would  have 
expired  on  December  1,  1982.  The 
project  would  have  been  located  on  the 
Wakarusa  River  m  Douglas  County. 
Kansas 

The  Permittee  filed  its  request  on 
October  4,  1982.  and  the  surrender  of  the 
preliminary  permit  for  Project  No,  514« 
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is  deemed  accepted  as  of  the  date  of  this 

notice. 

Kenneth  F.  Ptumb. 

.S/'f  retary: 

BILLING  COM  6717-01-M 

IProiect  No.  5186-001) 

San  Juan  Hydro,  Inc.;  Surrender  of 
Preliminary  Permit 

N'ovember  8.  1982. 

Take  notice  that  San  Juan  Hydro,  Inc  . 
Permittee  for  the  proposed  Melvern 
Lake  Dam  Project  No.  5186,  has 
requesfpH  thff  its  preliminary  permit  be 
termmrited.  fhf  permit  was  issued  on 
December  2.  1981.  and  would  have 
expired  on  December  1.  1982.  The 
project  would  have  been  located  on  the 
N!arais  des  Cygnes  River  in  Osage 
County,  Kansas. 

The  Permittee  filed  its  request  on 
October  4, 1982,  and  the  surrender  of  the 
preliminary  permit  for  Project  No.  5188 
is  deemed  accepted  as  of  the  date  of  this 
notice.  ^ 

Kenneth  F.  Plumb. 
Secretary.  -^ 

i-R  l)o<    32-309*2  Filed  n-10-(12:  a-45  Hm| 
SILLMG  COOE  S717-01-M 


IProject  No.  5187-001] 

San  Juan  Hydro,  Inc.;  Surrender  of 
Preliminary  Permit 

November  8,  1982. 

Take  notice  that  San  Juan  Hydro,  Inc.. 
Permittee  for  the  proposed  Pomona 
Reservoir  Dam  Project  No.  5187,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
.April  6,  1982,  and  would  have  expired 
on  September  30, 1983.  The  project 
would  have  been  located  on  the 
Hundred  and  Ten  Mile  Creek  in  Osage 
County.  Kansas. 

The  Permittee  filed  its  request  on 
October  4, 1982,  and  the  surrender  of  the 
preliminary  permit  for  Project  No.  5187 
IS  deemed  accepted  as  of  the  date  of  this 
notice.  1 

Kenneth  F  Plumb. 
Secretary. 

fS  Dor    il2-kW3  F  l-d  M-lfMU   H4idm| 
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[Project  No.  5189-0011 

San  Juan  Hydro,  Inc.,  Surrender  of 
Preliminary  Permit 

.No\  ember  8,  1982 

Take  notice  that  San  Juan  Hydro.  Inc.. 
Permittee  for  the  proposed  Wilson  Lake 
Dam  Project  No.  5169.  has  requested 


that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
.April  6.  1982,  and  would  have  expired 
on  September  30.  1983.  The  project 
would  have  been  located  on  the  Saline 
River  in  Russell  County,  Kansas. 

The  Permittee  filed  its  request  on 
October  4. 1982,  and  the  surrender  of  the 
preliminary  permit  for  Protect  No.  5189 
is  deemed  accepted  as  of  the  date  of  this 
notice. 

Kenneth  F.  Plumb, 
Secretary. 

(KR  Doc.  82-30944  Filed  11-10.82: 8:45  am) 
BILLING  COO€  6717-01-11 


IProject  No.  4451-0011 

Somersworth  Hydropower  Associates 
and  City  of  Somersworth,  New 
Hampshire;  Application  for 
Amendment  of  License 

.N'ovember  8,  1982. 

Take  notice  that  on  September  30. 
1982,  Somersworth  Hydropower 
.Associates  and  the  City  of  Somersworth, 
New  Hampshire  (Licensees)  filed  an 
application  for  amendment  of  their 
license  (pursuant  to  the  Federal  Power 
Act.  16  U.S  C.  §§  791(a)— 825{r)]  for  the 
Lower  Great  Falls  Project  No.  4451.  The 
project  IS  located  on  the  Salmon  Falls 
River  in  Strafford  County,  New 
Hampshire  and  Yoik  County,  Maine. 
Correspondence  with  the  Licensees 
should  be  directed  t(j;  .Mr.  James  M.  Rea, 
East  Coast  Fngineermg.  P.O.  Box  25, 
Barrington,  New  Hampshire  03825. 

Licensees  request  that  their  license  be 
amended  to  authorize  changing  the 
location  of  the  pro|ec*  hr>undary  on  the 
left  and  right  banks  of  the  river 
downstream  of  the  dam.  The  proposed 
project  boundary  would  include  less 
■irea  than  the  present  project  boundary, 
as  described  in  ordering  paragraph 
[Bj(l)  of  the  license.  Licensees  state  in 
their  application  that  the  revised  project 
Ijoundary  line  was  adopted  pursuant  to 
an  agreement  between  Licensees  and 
land  owners.  Berwick  Sewer  District  on 
the  left  bank  and  Mark  Phillips  on  the 
right  bank,  and  is  in  the  best  interest  of 
the  Licensees  and  the  land  owners. 

Comments,  Protests,  or  Motions  To 
Intprvene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  requirements  of  Rules 
211  or  214,  18  CFR  385.211  or  385.214,  47 
Fed.  Reg.  1TO25-26  (1982).  In  determining 
the  appropriate  action  to  take,  the 
Cummission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  inte\ene  in 
ai,i.(}rdance  with  the  Commission's 
Rules  may  become  a  partv  to  the 
proceedmg.  Any  comments,  protests,  or 


motions  to  intervene  must  be  received 
on  or  before  December  27, 1982. 

Filings  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letter  the  title  "COMMENTS", 
PROTEST",  or  "MOTION  TO 
IN'rERVENE".  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Licensees  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

IKR  Don  82~.T0958  Piled  11-10-82:  8:4,S  Hm) 
BILLING  COOE  6717-4}V4« 


IProject  No.  4059-0011 

South  Fork  Irrigation  District; 
Application  for  Exemption  for  Sntali 
Hydroelectric  Power  Project  of  5  MW 
or  Less  Capacity 

November  5,  19«2. 

Take  notice  that  on  August  6,  1982,  the 
South  Fork  Irrigation  District  (Applicant) 
filed  an  application  under  Section  408  of 
the  Energy  Security  Act  of  1980  (Act)  (16 
U.S.C.  §§  2705  and  2708  as  amended], 
for  exemption  of  a  proposed 
hydroelectric  project  from  licensing 
under  Part  I  of  the  Federal  Power  Act. 
The  proposed  small  hydroelectric 
Project  No.  4059  would  be  located  on  the 
South  Fork  Pit  River  and  West  Valley 
Reservoir,  near  Likely,  in  Modoc 
County,  California.  The  project  would 
occupy  U.S.  lands  within  Modoc 
National  Forest.  Correspondence  with 
the  Applicant  should  be  directed  to:  Mr. 
Ken  McGarva,  South  Fork  Irrigation 
District,  P.O.  Box  93.  Likely.  California 
96116. 

Project  Description — The  proposed 
project  would  consist  of:  (A)  the  Upper 
Project  comprising:  (1)  an  existing  60- 
foot-long  diversion  structure;  (2)  an 
intake  structure;  (3)  a  200- foot-long 
concrete  pipe;  (4)  an  11,500-foot-long,  8- 
foot-deep  canal;  (5)  a  2,000-foot-long 
steel  penstock;  (6)  a  powerhouse 
containing  two  generating  units,  one 
rated  at  360  kW  and  one  rated  at  620 
kW;  and  (7)  a  transmission  line;  and  (B) 
the  Lower  Project  comprising:  (1)  an 
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existing  55-foot-h;gh,  280-foot-long 
earthfill  West  Valley  Dam.  impounding 
a  1 .030-acre  reservoir:  (2)  a  2.900-foot- 
long  steel  penstock;  (3)  a  powerhouse 
containing  one  generating  unit  rated  at 
1  2B0  kW;  and  (4)  a  transmission  line. 
The  average  annual  energy  generation  is 
estimated  to  be  6.5  million  kWh. 

Purpose  of  Exemption — An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

Agency  Comments — The  U.S.  Fish  and 
Wildlife  Service.  The  National  Marine 
Fisheries  Service,  and  the  California 
Dppartment  of  Fish  and  Game  are 
rfquested,  for  the  purposes  set  forth  in 
Section  408  of  the  Act,  to  file  within  60 
days  from  the  date  of  issuance  of  this 
notice  appropriate  terms  and  conditions 
to  protect  any  fish  and  wildlife 
resources  or  to  otherwise  carry  out  the 
provisions  of  the  Fish  and  Wildhfe 
Coordination  Act.  General  conunents 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal.  State,  and  local  agencies 
are  requested  to  provide  any  comments 
they  may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  noiice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
f o'nments  must  also  be  sent  to  the 
.'\pplicanfs  representatives. 

Competing  Application — Any 
q  .alined  license  applicant  desiring  to 
file  a  competing  apphcation  must  file 
with  the  Commission,  on  or  before 
Dir.ember  17,  1982,  either  the  competing 
hcense  application  that  proposes  tu 
develop  at  least  7.5  megawatts  in  that 
project,  or  notice  of  intent  to  file  such  a 
license  application.  Filing  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license 
application  no  later  than  120  days  from 
the  date  that  comments,  protests,  etc. 
are  due.  Applications  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  C.F.R.  |  4.33  (b) 
and  (c)  [1980).  A  competing  license 
application  must  conform  with  the 


requirements  of  18  C.F.R.  §  4.33  (a)  and 

(d)  (1980). 

Comments.  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  211  c"  214, 18  CFR  385.211  or 
385.214,  47  Fed.  Reg.  19025-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  December  17.  1982 

Filing  and  Service  o^  Resptw.sive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMME.NTS". 
NOTICE  OF  INTENT  TO  FILE 
CO.MPETING  APPLICATION -, 
■COMPETING  APPLICATION-, 
'PROTEST',  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington,  D.C  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chief,  Applicatiunb  Branch, 
Di\ision  of  Hydropower  Licensing. 
Federal  Energy  Regulaton,'  Commission. 
Room  208  RB  at  the  above  address.  A 
cnp_.  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  tlie  Applicant  specified  in  thf  first 
paragrapn  of  this  notice. 
Kenneth  F  Plumb.  -.. 

St^cnHary. 

(FR  Doc  82  ,U»59  Filed  11-10-81  B:45  liml. 
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IDocket  No.  ER83-75-OO0] 

Southern  Cafifornia  Edison  Co.;  Filing 

.\u\rinbfcr  4,  19Bi. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  Octoer  29,  1982, 
Souihcrn  California  Edison  Com.pany 
("Edison")  tendered  for  filing  a  change 
of  rate  for  scheduling  and  dispatching 
services  under  the  provisions  of  Edison's 
agirements  with  the  parties  listed  below 
as  embodied  in  their  FERC  Rate 
Schedules.  Edison  requests  that  the  new 
rates  for  these  services  be  made 
effective  January  1,  1983. 


1  Cjty  ol  Pasaoena  CPisaaens") 

2  Anzfyw      f-^tm      Pooling      Awocaton 
f  APP*  ■) 

3  Qly  0'  Los  Af>9«tes  (Los  Anyetes  i 

■i    &:ate  of  CaWocrna.  Deoanmem  o<  Wnor 

Resources  CT.DWR')  _ 

-   Oh  o<  Burcian*  ("bjroar*.  ')  

6  Paa'c      Gas      and      EtcTrc  Company 
(  PG4E  )  

7  Wpslem  Area  Poww  Aannnistralion  ("XVesl- 
em") , 


8  fjjv,  ol  Riverside  f"Rrversid»T  __________ 

9  G^  ol  Anaheim  ("AnatT«rn"> 

10  Anzona  Elecinc  Potnt  Cooperative  Inc 
r  AEPCC'T  __ 

11  Cifv  ol  GientJaie  (  Gienoale"! 

'i    impe'iai  ir'xjaiio'i  Oistnc;  (  IID") 

13    San   Lhi-go   Gas   ana   E».tnc  CompMiy 

rSDGAF-1        I 

M  Otf  ol  VerrKxi  (■■Vamon") J 

15  M-S-n  Publf.  Power  Agency  (■■M-S-Rn._J 


n.  IIS.  137 

102.  116. 
140.  141 

113 
114.  135 


120 

129 
130 

132 

t36,  1*3 

'38 

138.  151 
149 
M 


(al   PERC   Rale   Scfiedute   Nunbe<   noi   ye'   asjonoa    See 
tiiir«3  K-ner  Hatw:  bepiefnbet  7    i*;. 

Edison  states  that  the  filmg  is  in 
accordance  with  the  terms  of  each  of 
these  agreements,  which  stale  mat  the 
rates  for  these  services  will  be 
redetermined  prior  to  Januarv'  1  of  each 
year  based  on  Edison's  annual  budget 
for  load  dispatching  and  Production 
Section  function  expenses  for  thai  year. 

Copies  of  this  filing  wore  served  upon 
all  interested  parties  and  the  Public 
Utilities  Commission  of  the  Slate  of 
California. 

Any  person  desiring  to  t^e  heard  or  to 
protest  this  application  should  file  a 
motion  to  inter\'ene  or  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
825  North  Capitol  Street.  .\  E., 
Washington,  DC.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CKR.  Sections  SHb.2U. 
385.214).  All  such  motions  or  pi-  tests 
should  be  filed  on  o,''  bef  jre  Nnven.ber 
22. 1982.  Protests  wil]  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  pei-son  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F  Plumb, 
Secretary. 

IFR  Doc  B2-30980  Rled  1J-10-82;  a:4S  ami 
BILLING  CODE  e717-01-«t 


IDocket  No  CP83-15-OO0I 

Southern  Natural  Gas  Co.;  Request 
Under  Blanket  Authorization 

November  5.  198C 

Take  notice  that  or,  Octobers,  1982, 
Southern  Natural  Gas  Company 
(Southern),  First  National-Southern 
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Natural  Building,  Birmingham.  Alabama 
35203.  filed  in  Docket  No.  CP83-15-00  a 
request  pursuant  to  Section  157.205  of 
the  Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.205)  that  Southern 
proposes  to  relocate  its  Trussville  No  1 
meter  station  under  the  authorization 
issued  in  Docket  No.  CP82^M)6-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Southern  states  that  it  has  entered 
into  an  agreement  with  the  Utilities 
Board  of  the  City  of  Trussville, 
Alabama,  providing  for  the  relocation  of 
Southern's  Trussville  No.  1  meter  station 
from  its  present  location  of  Southern's 
20-inch  North  Main  Line  in  Jefferson 
County,  Alabama,  to  a  site 
approximately  6  miles  west  of 
theexisting  station  at  the  site  of 
Southern's  Marshall  County  meter 
station  No.  2  on  Apphcafs  24-inch 
second  North  Main  Line.  Southern 
proposes  to  abandon  the  present 
Trussville  Area  meter  station  No.  1 
pursuant  to  Section  157.216  of  the 
Commission's  Regulations  and  to 
construct  and  operate  the  replacement 
station  pursuant  to  Section  157,212^ 

It  is  submitted  that  the  propose 
drelocation  would  place  the  meter 
station  in  closer  proximity  to 
Trussville's  resale  costomers  and  would 
improve  Trussville's  ability  to  maintain 
pressures  on  its  distribution  system. 

Southern  states  that  the  total 
estimated  cost  of  the  new  station  is 
S114.130  which  would  be  borne  by 
Applicant.  Southern  further  states  that 
there  would  be  no  increase  in 
Trussville's  contract  demand  at  the  new 
meter  station. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  motion  to  intervene  or  notice  of 
intervention  pursuant  to  Section  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 

Sfcrptary. 

|FR  Doc.  82-30945  Filed  11-10-82:  8:45  ami 
BILLING  COOe  67ir-01-l« 


UM! 


(Docket  No.  ER83-77-000I 

West  Texas  Utilities  Co.;  Tariff 
Changes 

November  5, 1982. 
The  filing  company  submits  the 

following: 

Take  notice  that  on  October  29, 1982, 
West  Texas  Utilities  Company  ("WTU") 
tendered  for  filmg  proposed  changes  in 
its  FERC  ElfLtiic  Service  Tariff,  Original 
Volume  No.  1,  unexecuted  letter 
amendments  to  its  electric  service 
agreement  with  Texas-New  Mexico 
Power  Company  (formerly  Community 
Public  Service  Company)  and 
unexecuted  letter  amendments  to 
contracts  for  electric  service  with  the 
Cities  of  Brady  and  Coleman,  Texas.  On 
August  2, 1982,  'WTU  submitted  for  filing 
proposed  rate  changes  reflecting  a 
general  rate  increase  applicable  to  all 
customers  of  WTU  identified  above.  The 
changes  submitted  on  August  2, 1982, 
proposed  two  sets  of  increased  rates 
(respectively  designated  Step  A  rates 
and  Step  B  rates).  By  order  issued 
Srptember  24.  1982,  the  Commission 
suspended  the  proposed  Step  A  rates, 
allowing  them  to  become  effective 
subject  to  refund  on  [anuary  1, 1983,  and 
suspended  the  Step  B  rates,  allowing 
them  to  become  effective,  subject  to 
refund,  on  March  2,  1983.  WTU  now 
proposes  to  supercede  the  form  of  fuel 
adjustment  clause  which  is  part  of  the 
suspended  Step  A  and  Step  B  rates. 
WTU  states  that  the  new  form  of  fuel 
clause  will  result  in  full  synchronization 
of  monthly  fuel  revenues  with  monthly 
fuel  cost  and  will  not  affect  the  test  year 
revenues  which  would  otherwise  be 
produced  by  the  Step  A  and  Step  B 
rates.  Because  there  will  be  no  revenue 
impact  from  this  filing,  WTU  requests 
that  the  Commission,  pursuant  to 
Section  35.17(bl  of  the  Commission's 
Regulations,  allow  the  new  form  of 
proposed  fuel  clause  proposed  hereby  to 
become  effective  on  lanuary  1, 1983, 
concurrently  with  the  Step  A  rates. 

Copies  of  the  filing  have  been  served 
on  the  customers  of  WTU  affected  by 
the  filing  and  upon  the  Public  Utility 
Commission  of  Texas. 

Any  person  desiring  to  be  heard  or 
protest  the  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 


Washington,  D.C.  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  §§  385.214,  385.211). 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  22, 1982. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protesfants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  B2-30946  Fllfd  11-10-82,  8.45  .im| 
BILLING  CODE  6717-01-M 

[Project  No.  6698-000]  \^ 

Wheatland  Water  District;  Application 
for  Preliminary  Permit 

November  5, 1982. 

Take  notice  that  Wheatland  Water 
District  (Applicant)  filed  on  September 
21, 1982,  an  application  for  preliminary 
permit  [pursuant  to  the  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r)l  for 
Project  No.  6698  to  be  known  as  the 
Daquerre  Point- Yuba  River  Water/ 
Power  project  located  at  the  existing 
Army  Corps  of  Engineers'  Daguerre 
Point  Dam.  on  the  Yuba  River  in  Yuba 
County,  California.  The  application  is  on 
file  with  the  Commission  and  is 
available  for  public  inspection. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Robert  H. 
Blackford,  President,  Wheatland  Water 
District,  Box  404  Wheatland, 
Wheatland,  California  95692. 

Project  Description— The  proposed 
project  would  consist  of:  (1)  an  intake 
structure  within  the  south  bank  of  the 
river,  approximately  850  feet  upstream 
of  the  existing  Daguerre  Point  Dam:  (2) 
and  8foot-diameter,  350-foot-long 
conduit;  (3)  a  powerhouse  containing  a 
generating  unit  with  a  rated  capacity  of 
720-kW;  and  (4)  appurtenant  facilities. 
The  Applicant  estimates  a  4,667  MWh 
average  annual  energy  production. 
Proposed  Scope  of  Studies  Under 
Permit. — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Applicant  has  requested  a  36-month 
permit  in  order  to  conduct  studies  to 
determine  the  economic,  financial, 
engineering,  and  environmental 
feasibility  of  the  project.  Applicant 
estimates  that  its  studies  would  cost 
$100,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  file  with  the 
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Commission,  on  or  before  February  14, 
1983.  the  competing  application  itself 
isee:  18  CFR  §  4.30  et  seq.  (1981)).  A 
notice  of  intent  to  file  a  competing 
application  for  preliminary  permit  will 
not  be  accepted  for  fihng. 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
file  such  an  application  in  response  to 
this  notice.  A  notice  of  intent  to  file  an 
application  for  license  or  exemption 
must  be  filed  with  the  Commission  on  or 
before  January  14. 1983,  and  should 
specify  the  type  of  application 
forthcoming.  Applications  for  licensing 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
§  4.30  et  seq.  or  §  4,101  et  seq.  (1981 ).  as 
appropriate]. 

Agency  Ccmments — Federal.  State. 
and  loca!  agencies  are  invited  to  file 
comments  on  the  described  application, 
[A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  tmie  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments.  Protests,  or  Motinns  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  m 
accordance  with  the  requirements  of 
Commission  Rules  211  or  214,  18  CFR 
385.211  or  385.214.  Fed.  Reg.  19025-26 
(1982).  In  determining  the  appropriate 
action  to  take,  the  Comm.ission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  January  14, 1983. 

Filing  and  Service  cf  Responsive 
Uocu/ncnts — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  l.\TF,\T  TO  FILE 
CO\!PFTI\'G  AI  PLIC.ATIO.N",  * 

"COMPCTIN'G  .APPLICATION". 
■PROT'^ST'.  or  ",MOTIO.\  TO 
IVI'ERV'E.N'E",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  n;in.ed  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Ccm.mission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington,  U.C.  20426.  An 
additional  copy  must  be  sent  to.  Fied  E. 
Springer.  Chief.  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  com.peting 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 


of  the  Applicant  specified  in  the  first 

paragraph  of  this  notice. 
Kenneth  F.  Plumb. 

Sc-c.reiary. 

|FR  Doc.  s:-  tiTWl  Filed  11-10-H2;  8:45  era) 
BILLIKG  code  6717-01-«I 


Office  of  the  Secretary 

Ayallabliity  of  the  Site  Characterization 
Report  for  the  Basalt  Waste  Isolation 
Project 

AGEf>(CY:  Department  of  Energy. 
ACTION:  Notice  of  Availability. 

summary:  The  Department  of  Energy 
has  prepared  and  submitted  the  Site 
Ch.uacterizat.on  Report  for  the  Basalt 
'Uaste  Isolation  Project  to  the  Nuclear 
Regulatory  Commission,  in  accordance 
wilh  10  CFR  6<J.  'Disposal  of  High  Level 
Radioactive  Wastes  in  Geologic 
Repositories:  Licensing  Procedures"  (46 
FR  13971).  The  Basalt  Waste  Isolation 
P'oject  is  one  of  three  .National  Waste 
Terminal  Storage  projects  investigating 
sites  for  their  suitability  to  locate  a 
mined  geologic  repository  for  the 
permanent  disposal  of  commercial  high- 
level  nuclear  wastes.  This  porject  has 
been  studying  the  basalts  underlying  the 
Hanford  Site  in  the  State  of  Washington 
since  1976.  culminating  in  the 
identification  of  a  candidate  repository 
site  in  1982. 

The  Site  Characterization  Report  for 
the  Basalt  Waste  Isolation  Project 
doucments  technical  questions  that  have 
been  identified  at  the  site  and  the  plans 
to  resolve  them  through  further  site 
studies.  The  document  also  describes 
the  basalt  site  to  be  characterized, 
provides  information  on  tlie  basalt  site 
screening  and  selection  process,  and 
describes  the  repository  design,  waste 
package  research  and  development,  and 
quality  assurance  efforts  in  the  Project. 
Finally,  the  document  summarizes  the 
alternative  media  and  sites  under 
investigation  in  the  National  Waste 
Terminal  Storage  Program. 

availability:  Copies  of  the  Site 
Characterization  Report  are  ave'!ab!e 
from:  U.S.  Department  of  Energy. 
Richland  Operations  Office.  P.O.  Box 
5.50,  Richland.  Washington,  99352. 
Telephone:  509-376-7334, 

FOR  FURTHER  INFOR»/!ATION  CONTACT: 

Mr  U.  Lee  Olson.  L  S.  Department  of 
FnerRv.  Richland  Operations  Office. 
P  O.  Box  550,  Richland,  Washington, 
99332.  Telephone:  509-376-7334, 

Ddfed:  October  2,  1982. 


For  the  Department  of  Energy. 
Thomas  A.  Dillon. 

Deputy  Assistant  Secretary  for  Nuclear 

Energy. 

|FR  Doc  82-31083  Filed  11-10-82: 8:45  ami 
BILLING  COO£  e<S0-01-» 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(SA-FRL-2243-71 

Science  Advisory  Board. 
Subcommittee  on  Researcti  Outiook 
1983;  Open  Meeting 

Under  Pub.  L  92-4G3.  notice  is  hereby 
given  that  a  one-day  meeting  of  the 
Subcommittee  on  Research  Outiook  1983 
will  be  held  on  November  29, 1982  in 
Conference  Room  S-353  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW.  Washington,  D.C.  The 
meeting  will  begin  at  9:00  a.m..  and  the 
estimated  time  of  adjournment  is  4:30 
p.m. 

The  purpose  of  the  meeting  is  to 
enable  the  Subcommittee  to  provide  its 
advice  and  comment  to  the  Agency  on  a 
draft  report  of  Research  Outlook  1983 
which  is  the  Agency's  annual  update  of 
its  five  year  research  and  development 
plan. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  to  attend, 
participate  or  obtain  information  should 
contact  Dr.  Terry  F.  Yosie,  Acting 
Director.  Science  Advisory  Board,  by 
close  of  business  November  24.  The 
telephone  Dumber  is  (202)  382-il26. 
Terry  F.  Yosie, 

Acting  Directur.  Science  Advisory  Board. 
November  6, 1928.. 

|FR  Doc.  82-81  n«Fil«l  11-10-62;  8:45 ain| 
BILLtNO  CO0£  65S0-5(Mt 


lER-FRL- 


?i?    61 


A   .--1. lability  o'  L.iiv'ior,~,entai  ifpaci 
SuT.emerrT;,  Filed  November  1  Through 

Nt   -en:3cr  5    19,c2  Pijrsunnt  To  40  CFR 

!^espok";ipl;  acf'jcy:  Office  of  Federal 
Activities.  Gene:al  Information  382-5075 
or  382-5076. 

Denarfmnnl  of  Agriculture: 
EIS  No.  820728,  Draft,  AFS.  CO.  Grand 
Mesa.  Uncompahgre  and  Gunnison  NFs 
Land  and  Resource  Mgmt.  Plan,  Due: 
Feb.  13.  1983 
Corp.s  of  Engineers: 
EIS  No.  820715,  Draft,  COE.  AK.  Juneau 
Boat  Harbor  Improvements.  Additional 
Facilities,  Dae:  Jan.  3. 1983 
EIS  No.  ^722,  Draft.  COE.  PL.  Fori  Pierce 
Harbor  Navigational  Channel 
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Improvement,  St.  Lucie  County,  Due:  Dec. 

27,  1982 
EIS  No.  820723.  Drcft,  CGE,  DE,  Port  of 

Wilmington  Dredged  Material  Disposal. 

Permit.  New  Castle  County,  Due:  Dec.  27. 

1982 
EIS  No.  820730.  Draft.  COE.  R!D.  PRO  Lake 

Darling  Flood  Control.  Renville/Ward/ 

McHenry/Rottineau  Counties.  Due:  Dec. 

27, 1982 
EIS  No.  820731,  Draft,  COE,  MD,  Velva/ 

Little  Darling  Flood  Control  Project, 

McHenry  County.  Due:  Dec.  27,  1982 
EIS  No.  820725,  Final,  COE.  CA,  Uvas 

Creek  Flood  Protection  Plan,  Santa  Clara 

County.  Due:  Dec.  15, 1962 
Department  of  Housing  and  Urban 

Development: 
EIS  No.  820714,  Final.  HUD,  OR, 

Multnomah  County  Areawide  Study. 

Mortgage  Insurance.  Multnomah  County. 

Due:  Dec.  13,  1982 
Department  of  Transportation: 
EIS  No.  820716,  Draft,  FHW.  MI.  Edgewood 

Boulevard  Construction.  Logan  St,  to 

Cedar  St.,  Ingham  County.  Due:  Dec,  2", 

1982 
EIS  No.  820724,  Draft,  FHW,  MD,  MD-32/ 

Patuxent  Freeway  Construction.  MlJ-32 

to  MD-3,  Anne  AJundel  County.  Due: 

Ian.  3,  1983 
EIS  No.  820721,  Final,  FHW,  MD,  Cromwell 

Bndge  Road.  Bridge  Replacement. 

Baltimore  County,  Due:  Dec.  13,  1982 
EIS  No.  820712,  Final,  FHW.  FL,  FL-951/Isle 

of  Capri  Road,  Marco  Is.  to  US  41/FL-90, 

Collier  County,  Due:  Dec  13.  1982 
EIS  No.  820713.  Final,  FHW.  CA,  Alton 

Pkwy./I-5  &  San  Diego  Freeway/I-405 

Interchanges,  Orange  County,  Due:  Dec. 

13,  1982 
EIS  No.  820717,  Final,  FHW.  CA.  98th 

Avenue  Widening.  Nimitz  Freeway/CA- 

17  to  MacArthur  Freeway/I-580.  Due, 

Dec.  13.  1982 
EIS  No,  8TO719.  Final.  FHW.  ID.  1-90  Cip 

Closure,  W,  Wallace  to  E.  Wallace, 

Shoshone  County,  Due:  Dec.  13.  1982 
EIS  No.  820720.  Final.  FHW,  MN,  I-35E 

Completion,  TH-110  to  1-94,  Dakota  and 

Ramsey  Counties.  Due:  Dec.  13,  1982 
EIS  No.  820711,  Final,  RA,  CT,  Stamford 

Railroad  Station/NE  Corridor 

Improvements,  Fairfield  County.  Due: 

Dec.  13,  1982 
EIS  No.  820726,  Final,  L'MT,  CA.  San  Jose 

Transit  Mail  Construction,  S=inta  Clara 

County,  Due:  Dec.  13. 1982 
Nuclear  Regulatory  Commission: 
EIS  No.  820718.  FSuppl,  N'RC,  TN,  Clinch 

River  Breeder  Reactor  Plant,  C/O. 

Permit.  Roane  County,  Due:  Dec.  13,  1982 
Interstate  Commerce  Commission: 
EIS  No.  820727.  Draft.  ICC,  UT,  Emery 

Branchline  Railroad,  C/O,  Carbon  and 

Emery  Counties,  Due:  Jan.  3.  1983 
Department  of  Slate: 
EIS  No.  820729,  Final,  ST  A.  PRO,  Cannabis 

Eradication  in  Foreign  Western 

Hemisphere  Nations,  Due:  Dec.  13,  1982 
Amended  Notice: 
EIS  No.  820709,  Draft,  AFS,  OR,  Deschutes 

National  Forest  Land  and  Resource 

Management  Plan,  Due:  Feb.  15, 1983. 

Published  FR  11/05/82— Incorrect  due 

date. 


Dated:  November  8, 1982. 
Paul  C.  Cahill. 

Director.  Office  of  Federal  Activities. 

\n  D'lr   82-31087  Filfd ,11-10-82   8:45  am] 
BILLING  COOE  6560-50-M 

FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

November  5, 1982. 

Background:  When  executive 
departments  and  independent  agencies 
propose  public  use  forms,  reporting,  or 
recordkeeping  requirements,  the  Office 
of  Management  and  Budget  (0MB) 
reviews  and  acts  on  those  requirements 
under  the  Paperwork  Reduction  Act  [44 
L'  S  C.  Chapter  35).  Departments  and 
agencies  use  a  number  of  techniques  to 
consult  with  the  public  on  significant 
reporting  requirements  before  seeking 
OMB  approval,  0MB  in  carrying  out  its 
responsibilities  under  the  act  also 
considers  comments  on  the  forms  and 
recordkeeping  requirements  that  will 
affect  the  public.  Reporting  or 
recordkeeping  requirements  that  appear 
to  raise  no  significant  issues  are 
approved  promptly.  OMB's  usual 
practice  is  not  to  take  any  action  on 
proposed  reporting  requirements  until  at 
least  ten  working  days  after  notice  in 
the  Federal  Register,  but  occasionally 
the  public  interest  requires  more  rapid 
action. 

List  of  Forms  Under  Review: 
Immediately  following  the  submission  of 
a  request  by  the  Federal  Reserve  for 
OMB  approval  of  a  reporting  or 
recordkeeping  requirement,  a 
description  of  the  report  is  published  in 
the  Federal  Register.  This  information 
contains  the  name  and  telephone 
number  of  the  Federal  Reserve  Board 
clearance  officer  (from  whom  a  copy  of 
the  form  and  supporting  documents  are 
available).  The  entries  are  grouped  by 
type  of  submission — i.e.,  new  forms. 
revisions,  extensions  (burden  change), 
extensions  (no  change),  and 
reinstatements. 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  the  Federal  Reserve  Board 
clearance  officer  whose  name,  address, 
and  telephone  number  appear  below. 
The  agency  clearance  officer  will  send 
you  a  copy  of  the  proposed  form,  the 
request  for  clearance  (SF  83),  supporting 
statement,  instructions,  transmittal 
letters,  and  other  documents  that  are 
submitted  to  OMB  for  review, 
FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer — Cynthia  Classman — Division 
of  Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 


System,  Washington.  D.C.  20551  (202- 
452-3829) 
OMB  Reviewer — Richard  Sheppard — 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  3208,  Washington, 
D.C.  20503  (202-395-6880). 

Request  for  Implementation  of  New 
Reports 

1.  Report  title:  Special  Supplement  to 
the  Survey  of  Selected  Deposits  and 
Other  Accounts: 

Agency  form  number:  FR  20423 
Frequency:  one-time 
Reporters:  Sample  of  insured 
commercial  banks  and  mutual  savings 
banks 
SIC  Code:  602,  603 
Small  businesses  are  affected. 
General  description  of  report: 
Respondent's  obligation  to  reply  is 
voluntary;  a  pledge  of  confidentiality 
is  promised  (5  U.S.C.  552(b)(4)). 
The  data  will  be  used  by  the  Federal 
Reserve  Board  to  analyze  and  interpret 
movements  in  the  monetary  aggregates 
and  to  observe  competitive 
developments  among  financial 
institutions.  These  data  will  provide  the 
Federal  Reserve  with  a  factual  basis  for 
estimating  the  amount  of  retail  RPs  and 
money  market  mutual  funds  that  are 
associated  with  sweep  arrangements, 

2.  Report  title:  Second  Universe 
Survey  of  Repurchase  Agreements  (RPs) 
Agency  form  number:  FR  3024a, b 
Frequency:  one-time 

Reporters:  all  depository  institutions 
with  total  deposits  of  $15  million  or 
more  except  credit  unions 

SIC  Code:  602,  603,  605,  612,  615 

Small  businesses  are  affected. 

General  description  of  report: 
respondent's  obligation  to  reply  is 
voluntary;  a  pledge  of  confidentiality 
is  promised  (5  U.S.C.  552(b)(4)). 
These  data  are  to  be  used  to 

benchmark  the  repurchase  agreement 

(RP)  component  of  the  monetary 

aggregates. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  5, 1982. 
lames  McAfee. 
Associate  Secretary  of  the  Board. 

(FR  Doc.  S2-30969  Filed  11-10-82;  8:45  am] 
BILUNQ  COOE  SZIO-OI-M 


Acquisition  of  Bank  Shares  by  a  Bank 
Holding  Company 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3(a)(3)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842(a)(3))  to 


J  Ml 
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acquire  voting  shares  or  assets  of  a 
bank.  The  factors  that  are  considered  in 
acting  on  the  application  are  set  forth  in 
section  3(c)  of  the  Act  (12  U.S.C. 
1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated. 
With  respect  to  the  application, 
interested  persons  may  express  their 
views  in  writing  to  the  address 
indicated.  Any  comment  on  the 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  NW.,  Atlanta,  Georgia 
30303: 

1.  SouihTrust  Corporation. 
Biriiungham.  Aldbama;  to  acquire  80 
percent  or  more  of  the  voting  shares  or 
assets  of  The  Midland  State  Bank, 
Midland  City,  Alabama.  Comments  on 
this  application  must  be  received  not 
later  than  December  6.  1982. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  6.  1982. 

[dmes  McAfee. 

Assoaate  Secretary  of  the  Board. 

im  Doc  82-30972  Fflpd  11-10-82:  8;4S  am) 
BILLING  CODE  6210-01-M 


Formation  of  Bank  Holding  Companies 

The  companies  li.>,ted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3(al|l  |  of  the  Bank 
Holding  Company  Act  (12  US  C. 
1842(a|(l))  to  become  bank  holding 
companies  by  acquiring  voting  sha.'-es 
and/or  assets  of  a  bank.  The  factors  that 
are  considered  in  acting  on  the 
applications  are  .set  forth  in  section  3|c) 
ohhe  Act  (12  U.S.C.  1842|c)|. 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
dt  the  Federal  Reserve  Bank  indicated 
lor  that  application.  With  respect  to 
vdch  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  that  application. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 


Marietta  Street  NW..  Atlanta.  Georgia 
30303: 

1.  Alabanc,  Inc..  Wadley,  Alabama;  to 
become  a  bank  holding  company  by 
acquiring  80  percent  of  the  voting  shares 
of  First  Bank,  Wadley,  Alabama. 
Comments  on  this  application  must  be 
received  not  later  than  December  6, 
1982. 

Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Lohrville  Bancs  haws,  Ltd.. 
Lohrville,  Iowa:  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  Lohr\  ille 
Savings  Bank,  Lohrville,  Iowa. 
Comments  on  this  application  must  be 
received  not  later  than  November  30. 
1982. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz.  Vice  Presuient)  411 
Locust  Street,  St.  Louis.  .Missouri  63166: 

"{.  Lebanon  Bancshares.  Inc..  Lebanon. 
Kentucky:  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  The  Farmers  National 
Bank  of  Lebanon,  Lebanon,  Kentucky. 
Comments  on  this  application  must  be 
received  not  later  than  December  6, 
1982. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom,  Vice 
President  I  2.50  .Marquette  Avenue, 
Minneapolis.  .Minnesota  55480: 

1.  Fosston  Buncorporation,  Inc.. 
Fosston.  Minnesota;  to  become  a  bank 
holding  company  by  acquiring  93.5 
percent  of  the  voting  shares  of  Farmers 
State  Bank  of  Fosston.  Fosston, 
Minnesota.  Comments  on  this 
application  must  be  received  not  later 
than  December  6. 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  5. 1982. 

jdmes  McAfee, 

Associate  Secretary  of  the  Board. 

IFR  Doc  82-.}l)97l  Kilprt  1  l-U)-82.  8:45  amj 
BILLING  CODE  6210-01-M 


Bank  Holding  Company;  Proposed  de 
Novo  Nonbank  Activities 

The  organization  identified  in  this 
notice  has  applied,  pursuant  to  section 
4(cH6)  of  the  Bank  Holding  Company 
Act  (12  use,  l.H4.i(c)(e)land 
§  225.4(b](lJ  of  the  Board's  Regulation  \ 
(12CFR225.4(b)(I)).  for  permission  to 
engage  de  novo  (or  continue  to  engage  in 
an  activity  earlier  commenced  de  novo]. 
directly  or  indirectly,  solely  in  the 
activities  indicated,  which  have  been 
determined  by  the  Board  of  Governors 
to  be  closely  related  to  banking. 

With  respect  to  this  application, 


interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices  "  Any 
comment  that  requests  a  hearing  must 
include  a  statement  of  the  reasons  a 
written  presentation  would  not  sufHre  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commentine  would  be 
aggrieved  by  approval  of  the  proposal. 
The  application  may  be  inspected.at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated. 
Comments  and  requests  for  he«rings 
should  identify  clearly  the  specific 
application  to  which  they  relate,  and 
should  be  submitted  in  writing  and 
received  by  the  appropriate  Federal 
Reserve  Bank  not  later  tl\^n  the  date 
indicated. 

A,  Federal  Reserve  B.ink  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  400  Sansome  Street.  Sati 
Francisco.  California  94120: 

1.  Security  Pacific  Corporation.  Los 
Angeles.  Callfomia  (securities  and 
commercial  paper  clearing  and 
custodian  activities:  United  Stales i  To 
engage  through  its  subsidary.  Secuiily 
Pacific  Clearing  &  Services  Corp.,  Inc.  in 
certain  clearing  and  custodian  activities 
with  respect  to  securities,  commercial 
paper  and  similar  instruments,  such  as 
acting  as  forwarding  agent,  coupon 
paying  agent  and  provider  of  trade 
confirmation  services  for  securities  and 
acting  as  issuing  and  paying  agent  for 
commercial  paper  and  similar 
instruments,  as  well  as  activities 
incident  thereto,  such  as  making  of  cal} 
loans  to  securities  dealers.  These 
activities  would  be  conducted  from  an 
office  of  Security  Pacific  Clearing  & 
Services  Corp.  located  in  Minneapolis, 
Minnesota,  serving  the  United  States. 
Comments  on  this  application  must  be 
received  not  later  than  December  6, 
1982. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  5.  1982.  i 

lames  McAfee,  i 

Associate  Secretary  of  the  Board. 

IFR  Doc  B2-3O9-0  Filed  11-10-82.8:45  ami 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  ttw  Waiting  Period 
Under  ttie  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  apphcable  waiting  period: 

WAITING  PERIOD  TERMINATED 


Transactioo 


Etfecuve 


(1)  b  Ka-Shinqs  prooosea  acquisitrar  ol 
certain  volinq  secuntjes  o*  Kaisef 
Cefnent  Cofpofatton 

(2)  RTE  Cofporaoor  s  Dfoposea  acgusj- 
t)0«i  ol  aiibstar'iaiW  an  assets  3t  oo^er' 
Mate  Cofpofatior 

(3)  Amencar  Car  Inr^oa^ii  atooosea 
acqutSJtwn  ot  af  /ctmq  secunties  ot 
PennCofP  Financial   'k 

141  OBL  Inc  s  oropc^e'l  acguismor  a*  all 
voting  securities  2'  Onio  Barge  Line 
Inc .  River  and  jult  f'ansoortaiion 
Comoanv  and  Mg^  vaiiev  '"■ansoora 
tKDn  Company 

(5)  PuWzer  voting  '-^s'  5  O'ooosea  icaui 
Sitjon  0*  certain  assy's  ?'  WuiTimeoia 
Inc 

(61  Mutlimedia  mc  ^  o'cooserJ  acquisition 
0*  certain  assets  3t  ^.ntzer  voting  T'ust 

(7)  The  Nort^wes:e^^  Vutuai  -ite  msur 
ance  Company  s  acquisition  ^t  certain 
voting  securities  :'  "^e  Regis  jfoup 
Incorporated 


October  21 
19«2 


Do 


Do, 


Do 


3ctoCer  22 

'982 


Oc'ooer  21 
1362 


For  Further  Information  Contact; 
Patricia  A.  Foster,  Complidnce 
Specialist,  Premerger  .N'otification 
Office.  Bureau  of  Competition,  Room 
301,  Federal  Trade  Commission, 
Washington,  DC.  20580.  (202)  523-3894. 

By  direction  of  the  Commission. 
Carol  M.  Thomas. 

Secretary. 

|FR  Doc,  82-31085  Filed  11-10-62,  8.45  am| 
WLUMQ  COOC  S/Sft-OI-M 


GENERAL  SERVICES  ADMINISTRATION 

Communications  Management 
Information  System  (C/MIS)  ADP 
Management  Information  System 
(ADP/MIS) 

AQENCY:  General  Services 
Administration. 

ACTION:  Notice  of  information 
collections;  reinstatement. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  Chapter  35),  the  General  Services 
Administration  (GSA)  plans  to  request 
the  Office  of  Management  and  Budget  to 
review  and  approve  the  reinstatement  of 
two  information  collection  for  the 
collection  of  data. 

date:  Comments  on  the  information 
collection  requests  must  be  submitted 
on  or  before  November  30,  1982. 

ADDRESSES:  Send  comments  to  Franklin 
S.  Reeder.  GSA  Desk  Officer,  Room 
3235.  NEOB,  Washington,  D.C.  20503. 
and  to  Anthony  Artigliere,  GSA 
Clearance  Officer,  GSA  (ORAI). 
Washington,  D.C.  30405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Grafton  T.  Biglow.  GSA  (202-235-2141). 

SUPPLEMENTARY  INFORMATION: 

a.  Purpose. 

(1)  The  C/MIS  is  necessary  to  collect 
information  on  data  circuits,  data 
terminals,  teletype  machines,  facsimile 
machines,  multiplexers,  and  modems  in 
the  civil  executive  agencies.  The 
information  is  used  for  inventory 
information  and  control,  engineering 
studies,  statistical  purposes,  and 
procurement  approvals 

(2)  The  ADP/MIS  is  necessary  to 
provide  for  the  economic  and  efficient 
purshcase.  lease,  maintenance, 
operation  and  utilization  of  Automated 
Data  Processing  (ADP)  equipment  by  the 
Federal  Government.  The  information  is 
used  as  an  inventory  and  a  tool  to 
effectively  manage  ADP  equipment. 

b.  Description  of  information 
collections.  The  respondents  are 
Government  agencies.  The  systems  were 
designed  by  GSA  in  conjunction  with 
the  Office  of  Management  and  Budget 
and  the  Interagency 
Telecommunications  Committee. 

c.  Obtaining  copy  of  the  proposal.  A 
copy  of  the  information  collection 
proposal  may  be  obtained  from  the 
Directives  and  Reports  Management 
Branch  (ORAI),  Room  3011,  GS  Building, 
Washington.  D,C,  20405.  telephone  202- 
566-1164. 


Dated:  November  4, 1982. 
Clarence  A.  Lee,  )r., 

Director  of  Administrative  Services. 

|FR  Ooc.  82-31012  Filed  ll-lO-SZ:  S:45  am| 
BILUNO  CODE  6820-34-«i 

Freight  Loss/Damage  Claim 
(Standard  Form  362) 

AGENCY:  General  Services 
Administration. 

action:  Notice  of  new  information 
collection. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  General  Services 
Administration  (GSA)  plans  to  request 
the  Office  of  Management  and  Budget  to 
review  and  approve  a  new  information 
collection  request  for  the  collection  of 
data. 

DATE:  Comments  on  the  information 
collection  request  must  be  submitted  on 
or  before  November  26,1982. 

ADDRESSES:  Send  comments  to  Franklin 
S.  Reeder,  GSA  Desk  Officer,  Room 
3235,  NEOB,  Washington,  D.C.  20503, 
and  to  Anthony  Artigliere,  GSA 
Clearance  Officer,  GSA  (ORAI). 
Washington,  D.C.  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  B.  Millington.  GSA  (202-275-0641). 

SUPPLEMENTARY  INFORMATION: 

a.  Purpose.  The  information  collection 
is  used  by  the  Federal  Government  to 
file  claims  against  commercial 
transportation  companies.  Under  the 
contract  of  carriage,  a  carrier  agrees  to 
deliver  the  shipper's  goods  in  the  same  • 
condition  as  originally  tendered. 
Anything  less  would  result  in  the 
owner's  claim  against  the  carrier. 

b.  Description  of  information 
collection.  The  Standard  Form  362  is 
prescribed  by  GSA  and  used  by  the 
Federal  Government  to  file  claims  when 
losses  or  damages  currently  exceed  a 
minimum  of  S25.0G  per  bill  of  lading.  The 
required  information  helps  to  establish  a 
carrier's  liability,  thereby,  describing  the 
loss  or  damage  and  listing  the 
documents  attached  in  support  of  a 
claim.  The  estimated  respondent  burden 
is  one  and  one-half  hour  per  carrier. 

c.  Obtaining  copy  of  the  proposal.  A 
copy  of  the  information  collection 
proposal  may  by  obtained  from  the 
Directives  and  Reports  Branch  (ORAI). 
Room  3011.  GS  Building,  Washington. 
D.C.  20405.  telephone  (202)  566-1164. 
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Dated:  November  4, 1982. 
Clarence  A.  Lee,  |r., 

Director  of  Administrative  Services. 

|FR  Doc.  82-31013  Filed  11-10-82;  8:45  am) 
BILUNG  CODE  B820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Notice  of 
Meetings 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
sets  forth  a  summary  of  the  procedures 
governing  committee  meetings  and 
methods  by  which  interested  persons 
may  participate  in  open  public  hearings 
conducted  by  the  committees  and  is 
issued  under  section  10(a)(1)  and  (2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63,  86  Stat.  770-776  (5  U.S.C. 
App.  I)),  and  FDA  regulations  (21  CFR 
Part  14)  relating  to  advisory  committees. 
The  following  advisory  committee 
meetings  are  announced; 

Endocrinologic  and  Metabolic  Drugs 
Advisory  Committee 

Date,  time,  and  place.  December  3,  9 
a.m.,  Conference  Rms.  G  and  H, 
Parklawn  Bldg.,  5600  Fishers  Lane. 
Rockville,  MD. 

Type  of  meeting  and  executive 
secretary.  Open  public  hearing,  9  a.m.  to 
10  a.m.;  open  committee  discussion,  10 
a.m.  to  5  p.m.;  A.  T.  Gregoire,  National 
Center  for  Drugs  and  Biologies  (HFN- 
130),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD  20857. 
301^43-1869. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescription  drug 
products  for  use  in  treating  endocrine 
and  metabolic  disorders. 

Agenda — open  public  sessions. 
Interested  persons  requesting  to  present 
data,  information  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  notify  the  committee 
executive  Secretary. 

Open  committee  discussion.  The 
committee  will  discuss  (1)  the  FDA 
Action  Report;  (2)  the  safety  of 
Acarbose,  IND  17.234;  (3)  the  use  of 
human  chorionic  gonadetrophin  and 
gonadorelin  for  treating  cryptorchidism. 


Radiologic  Devices  Panel 

Date,  time,  and  place.  December  8  and 
9,  9  a.m..  Rm.  T-416, 12720  Twinbrook 
Parkway,  Rockville,  MD. 

Type  of  meeting  and  executive 
secretary.  Open  public  hearing, 
December  8,  9  a.m.  to  10  a.m.;  open 
committee  discussion,  December  8, 10 
a.m.  to  4  p.m.;  December  9,  9  a.m.  to  1 
p.m.;  Robert  A.  Phillips,  Office  of 
Radiological  Health  (HFX-460),  National 
Center  for  Devices  and  Radiological 
Health,  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD  20857. 
301^43-3426. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  and  makps 
recommendations  for  their  regulation. 

Agenda — Open  public  hraring. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
executive  secretary  before  November  22 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  propo.sed 
participants,  and  indication  of  the 
approximate  time  required  to  make  their 
comments.  In  response  to  a  request  by 
the  National  Electrical  Manufacturers 
Association,  time  will  be  made  available 
to  permit  open  discussion  regarding 
reorganization  of  the  National  Center  for 
Devices  and  Radiological  Health,  with 
special  emphasis  on  proposed  changes 
in  the  Center's  radiological  health 
program  and  staffing. 

Open  committee  discussion.  On 
December  8,  the  committee  will  discuss 
the  current  status  of  Nuclear  Magnetic 
Resonance  (NMR)  imaging  and  the 
regulatory  approaches  provided  by  the 
Medical  Device  Amendments.  The 
program  will  include  presentations  by 
members  of  the  Office  of  Radiological 
Health,  industry,  and  academia.  On 
December  9,  the  committee  will  discuss 
a  premarket  approval  application  (PMA) 
for  a  RF  Microwave  Hyperthermia 
Device. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meetirig 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 


notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairman 
determines  will  facilitate  the 
committee's  work. 

MfL'tings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  nutice.  Changes 
in  the  agenda  will  be  announced  in  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairman's  discretion. 

Persons  interested-in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

A  list  of  committee  members  and 
summary  minutes  of  meetings  may  be 
requested  from  the  Dockets 
Management  Branch  (HFA-3051,  Food 
and  Drug  Administration,  Rm,  4-62.  56'MJ 
Fishers  Lane.  Rockville.  MD  20857. 
between  9  am,  and  4  p  m  ,  .Monday 
through  Friday,  The  FDA  regulations 
relating  to  public  advisory  committees 
may  be  found  in  21  CFR  Part  14. 

Dated:  November  4.  1982. 
William  F,  Randolph, 

.Acting  Associate  Commissioner  for 
Regulatory  A  ffairs 

\ry.  HrM    H2-,3(«Mfil..,^  11-10-82;  8:45  am) 
BILLING  CODE  41S(M)1-« 


Advisory  Committees;  Meetings 

agency:  Food  and  Drug  Administration. 
ACTION.  Notice, 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
sets  forth  a  summary  of  the  procedures 
governing  committee  meetings  and 
methods  by  which  interested  persons 
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may  participate  in  open  public  hearings 
conducted  by  the  committees  and  is 
issued  under  section  10(a)  (1)  and  (2)  of 
the  Federal  Advisory  Conmiittee  Act 
(Pub.  L  92-463,  86  Stat.  770-776  (5  U.S.C. 
App.  I)),  and  FDA  regulations  (21  CFR 
Part  14)  relating  to  advisory  committees. 
The  following  advisory  committee 
meetings  are  announced: 

niniml  Chemistry  Section  of  the 
riininnl  Chemistry  and  Hematology 
Devices  Panel 

Date,  time,  and  place.  December  3,  9 
a.m.,  Rm.  1207,  8757  Georgia  Ave.,  Silver 
Spring,  MD. 

Type  of  meeting  and  panel  section 
leader.  Open  public  hearing,  9  a.m.  to  10 
a.m.;  open  committee  discussion,  10  a.m. 
to  2  pjn.;  closed  presentation  of  data,  2 
p.m.  to  3  p.m.;  closed  committee 
deliberations,  3  p.m.  to  4  p.m.;  open 
committee  discussion,  4  p.m.  to  5  p.m.; 
Dr.  Srikrishna  Vadlamudi,  National 
Center  for  Devices  and  Radiological 
Health  (HFK-440),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7550. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  and  makes 
recommendations  for  their  regulation. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
panel  section  leader  before  November 
22,  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
argimients  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  an  in  vitro 
radioreceptor  assay  which  measures 
progestin  receptors,  the  resulting  values 
of  which  can  be  used  in  managing  breast 
cancer  patients. 

Closed  presentation  of  data.  The 
panel  will  review  and  discuss  trade 
secret  or  confidential  commercial 
information  regarding  a  premarket 
approval  application  for  a  progestin 
receptor  assay  kit.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  or 
confidential  connnercial  information 
regarding  a  premarket  approval 
application  for  a  progestin  receptor 
assay  kit  This  portion  of  the  meeting 


will  be  closed  to  permit  discussion  of 
this  information  (5  U.S.C.  552b(c)(4)). 

Blood  Products  Advisory  Committee — 
Workshop  on  the  Evaluation  of  Stored 
Red  Blood  Cells 

Date,  time,  and  place.  December  3  and 
4.  8:30  a.m.,  Lister  Hill  Center 
Auditorium,  Bldg.  38A,  National  Library 
of  Medicine.  8600  Rockville  Pike, 
Bethesda.  MD  (December  3);  Rm.  115. 
Bldg.  29.  Office  of  Biologies,  8800 
Rockville  Pike,  Bethesda,  MD  (December 
4). 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  December  3,  8;30 
a.m.  to  5  p.m.;  open  committee 
discussion,  December  4,  9  a.m.  to  11 
a.m.;  closed  committee  deliberations,  11 
a.m.  to  12  m.;  Clay  Sisk,  National  Center 
for  Drugs  and  Biologies  (HFN-6),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301^143- 
5455. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety,  effectiveness,  and 
appropriate  use  of  blood  products 
intended  for  use  in  the  diagnosis, 
prevention,  or  treatment  of  human 
diseases. 

Agenda — Open  public  hearing.  This 
portion  of  the  meeting  will  be  held  in 
conjunction  with  the  Office  of  the 
Biologies'  Division  of  Blood  and  Blood 
Products  and  the  Division  of  Blood 
Diseases  and  Resources,  National  Heart, 
Lung  and  Blood  Institute  sponsored 
Workshop  on  the  Evaluation  of  Stored 
Red  Blood  Cells.  The  program  includes 
presentations  by  research  scientists 
from  the  Office  of  Biologies  and  by 
invited  speakers.  Topics  on  the  first  day 
will  relate  to  the  current  scientific 
knowledge  of  red  blood  cell  metabolism, 
the  function  of  the  red  cell  in  oxygen 
transport,  and  the  relevance  of  these 
observations  to  the  pathophysiology  of 
patients  requiring  red  cell  transfusion. 
Any  interested  persons  may  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee. 

Open  committee  discussion.  On  the 
second  day,  the  committee  will  review 
specifications  for  red  cells  for 
transfusion. 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  or 
confidential  commercial  information  on 
pending  new  drug  applications  for 
preservative  solutions  for  collecting 
blood.  This  portion  of  the  meeting  will 
be  closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b(c)(4]), 

Panel  on  Review  of  Allergenic  Extracts 

Date,  time,  and  place.  December  13, 9 
a.m.,  Rm.  115.  Bldg,  29,  Office  of 


Biologies,  8800  Rockville  Pike,  Bethesda, 
MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  9  a.m.  to  10  a.m.. 
closed  committee  deUberations,  10  a.m. 
to  12:30  p.m.,  open  committee 
discussion,  1:30  p.m.  to  5  p.m.;  Clay  Sisk, 
National  Center  for  Drugs  and  Biologies 
(HFN-6),  Food  and  Drug  Adminsitration. 
5600  Fishers  Lane,  Rockville,  MD  20857. 
301-443-^5455. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety,  effectiveness,  and 
appropriate  use  of  allergenic  products 
intended  for  use  in  the  diagnosis, 
prevention,  or  treatment  of  human 
diseases. 

Agenda — Open  public  hearing.  Any 
interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee. 

Open  committee  discussion.  The 
committee  will  discuss  safety, 
effectiveness,  and  labeling  information 
in  support  of  a  license  application  from 
Allergy  Laboratories  of  Ohio  for  a 
polymerized  allergenic  extract. 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  or 
confidential  commercial  information  on 
a  pending  license  application  for  a 
polymerized  allergenic  extract.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4)). 

Ophthalmic  Device  Section  of  the 
Ophthalmic;  Ear,  Nose,  and  Throat;  and 
Dental  Devices  Panel 

Date.  time,  and  place.  December  16 
and  17;  9  a.m.,  Auditorium,  200 
Independence  Ave.  SW..  Washington. 
DC. 

Type  of  meeting  and  executive 
secretary.  Open  public  hearing, 
December  16,  9  a.m.  to  10  a.m.;  open 
committee  discussion,  10  a.m.  to  1  p.m.; 
closed  committee  deliberations,  2  p.m.  to 
5  p.m.;  open  public  hearing,  December 
17,  9  a.m.  to  10  a.m.;  open  committee 
discussion,  10  a.m.  to  1  p.m.;  closed 
committee  deliberations.  2  p.m.  to  3  p.m.; 
open  committee  discussion,  3  p.m.  to  5 
p.m.;  Dr.  George  C.  Murray,  National 
Center  for  Devices  and  Radiological 
Health  (HFK-460),  Food  and  Drug 
Administration.  8757  Georgia  Ave., 
Silver  Spring,  MD  20910.  301-427-7940, 

General  function  of  committee.  The 
committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  currently  in  use 
and  makes  recommendations  for  their 
regulatioiL  The  committee  also  reviews 
data  on  new  devices  and  makes 
reconunendations  regarding  their  safety 
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and  effectiveness  and  their  suitability 
for  marketing. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
executive  secretary  before  December  1, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
Decembpr  16,  the  committee  will  discuss 
premarket  approval  applications 
(PMA's)  for  intraocular  lenses  (lOL's) 
and  may  discuss  PMA's  for  other 
ophthalmic  products.  If  discussion  of  all 
pertinent  lOL  issues  is  not  completed, 
discussion  will  be  continued  the 
following  day.  On  December  17,  the 
committee  may  discuss  PMA's  or 
general  issues  relating  to  contact  lenses 
or  other  ophthalmic  products. 

Closed  committee  deliberations.  On 
December  16  and  17,  the  committee  will 
conduct  reviews  of  PMA's  for  lOL 
applications.  On  December  17,  the 
committee  may  also  discuss  trade  secret 
or  confidential  commercial  information 
relevant  to  PMA's  for  contact  lens 
products.  These  portions  of  the  meeting 
will  be  closed  to  permit  discussion  of 
this  information  (5  U.S.C.  552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions;  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3]  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 
The  open  public  hearing  portion  of 
liach  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  hmit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairman 
determines  will  facilitate  the 
committee's  work. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 


beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  persons  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairman's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 
A  list  of  committee  membt.-.^s  and 
sum.marj'  minutes  of  meetings  may  be 
requested  from  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  The  FDA  regulations 
relating  to  public  advisory  committees 
may  be  found  in  21  CFR  Part  14. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA),  as 
amended  by  the  Government  in  the 
Sunshine  Act  (Pub.  L.  94-409),  permits 
such  closed  advisory  committe'e 
meetings  in  certain  circumstances. 
Those  portions  or  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes.     ' 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret:  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  l»e  a 
clearly  unwarranted  invasion  of 
personal  privacy;  invt?stigator\-  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 


agency  action;  review  of  trade  secrets 
and  confidential  commercial  or  financial 
information  submitted  to  the  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes:  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosuje  would  constitute  a  clearly 
unwarranted  invasion  of  persoaal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review. 
discussioiL  ar.d  evaluation  of  general 
preclinical  and  cliniral  les'  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices,  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public: 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  agencv  on 
matters  that  do  not  independently 
justify  closing. 

Dated:  Novemt)er  5, 1982. 
Arthur  Hull  Hayes,  (r., 

Commissioner  of  Food  and  Drugs. 

[FR  Dot  82-30964  Filed  11-10-82;  »«$  ami 
BILLING  CODE  4160-01-M 


[Docket  Nos.  77P-O403  et  ai] 

Availability  of  Approved  Variances  for 
Laser  Light  Shows 

Correction 

FR  Doc.  82-22232  beginning  on  pa«e 
35868  in  the  issue  of  Tuesday.  August  17. 
1982  and  corrected  on  page  42633  in  the 
issue  of  Tuesday.  September  28.  1982,  is 
further  corrected  as  follows; 

1.  On  page  42634.  first  column,  second 
line  from  ttie  top,  ■'1982"  should  read 
"1981". 

BILUNG  COOE  1SOS-01-M 


i  Docket  No.  82F-03201 

Calorie  Control  Council  and  At>t>ott 
Laboratories;  Filing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  The  Food  and  Ehug 

Administration  [FDA]  is  announcing 
that  the  Calorie  Control  Council  and 
Abbott  Laboratories  have  filed  a 
petition  proposing  that  the  food  .idditive 
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regulations  be  amended  to  provide  the 
for  the  safe  use  of  cyclamic  acid,  sodium 
cyclamate,  and  calcium  cyclamate  as 
nonnutritive  sweetners. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  J.  McLaughlin.  Bureau  of  Foods 
(HFF-334).  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  2A3672)  has  been  filed  by 
the  Calorie  Control  Council,  5775 
Peachtree-Dunwoody  Road,  Suite  500-D, 
Atlanta,  GA  30342,  and  Abbott 
Laboratories,  North  Chicago.  IL  60064, 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  cyclamic  acid,  sodium 
cyclamate,  and  calcium  cyclamate  as 
nonutritive  sweetners. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c)  (proposed  December  11, 
1979;  44  FR  71742). 

Dated:  November  3.  1982. 
Sanford  A.  Miller. 
Director,  Bureau  of  Foods. 

IFR  Doc  82-30962  F.led  11-10-81  3.45  ami 
BILUNG  CODE  4160-01-M 


Consumer  Participation;  Open  Meeting 
agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  National  Consumer  Exchange 
Meeting  to  be  chaired  by  the 
Commissioner  of  Food  and  Drugs. 
date;  10  a.m.  to  12  m..  Monday, 
December  6, 1982. 

ADDRESS:  Hubert  H.  Humphrey  Bldg. 
Auditorium.  200  Independence  Ave. 
SVV.,  Washington.  DC  20201. 
FOR  FURTHER  INFORMATION  CONTRACT: 
Alexander  Grant,  Associate 
Commissioner  for  Consumer  Affairs 
(HFE-1),  Food  and  Drug  Administration. 
5600  Fishers  Lane,  Rm.  16-85,  Rockville, 
MD  20857,  301^143-5006. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials  by  providing  an  opportunity  for 


consumer  representatives  to  present 
their  views  directly  to  the  Commissioner 
and  to  top  agency  managers,  by  seeking 
solutions  to  any  problems  agreed  on 
during  this  communication,  and  by 
giving  the  agency  an  opportunity  to 
discuss  and  communicate  vital  health 
and  policy  issues  to  the  concerned 
public.  Proposed  discussion  at  the 
meeting  will  focus  on  FDA's  authority 
with  respect  to  the  proposed  changes  to 
the  new  drug  approval  process  and  to 
food  and  drug  diet  products.  Interpreter 
services  are  available  for  the  deaf  and 
hparing  impaired  consumers  who  wish 
to  attend  this  meeting.  Please  contact 
the  Office  of  Consumer  Affairs  staff  at 
30i^43-.50OG  or  TTY  at  301-443-1818  to 
arrange  for  this  service. 
Dated:  November  5.  1982. 
William  F.  Randolph, 
Ai'tirg  Associate  Commissioner  for 
Regulatory  A  ffairs. 
(fR  n..c  hZ-VWta  Filed  11-10-82;  8:45  am) 
BILLING  CODE  4160-01-M 

Health  Resources  and  Services 
Administration 

Application  Announcement  for  Grants 
for  Establishment  of  Departments  of 
Family  Medicine 

The  Burea  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  announces  that 
applications  for  Fiscal  Year  1983  Grants 
for  E.stablishment  of  Departments  of 
Family  Medicine  are  now  being 
accepted  under  the  authority  of  Section 
780  of  the  Public  Health  Service  Act,  as 
amended  by  Pub.  L.  97-35. 

Section  780  of  the  Public  Health 
Service  Act  authorizes  the  award  of 
grants  to  public  or  private  nonprofit 
schools  of  medicine  and  osteopathy  to 
assist  in  meeting  the  costs  of  projects  to 
establish,  maintain,  or  improve 
academic  administrative  units  which 
provide  clinical  instruction  in  family 
medicine. 

Requests  for  application  materials  and 
questions  regarding  grants  policy  should 
be  directed  to:  Grants  Management 
Officer  (0-321,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Center 
Building.  Room  4-27.  370  East-West 
Highway,  Hyattsville,  Maryland  20782; 
telephone  (301)  436-6098. 

Should  additional  programmatic 
information  b^  required,  please  contact: 
Multidisciplinary  Resources 
Development  Branch,  Division  of 
Medicine,  Bureau  of  Health  E'rofessions, 
Health  Resources  and  Services 
Administration,  Center  Building,  Room 
3-22,  3700  East-West  Highway. 


Hyattsville,  Maryland  20782;  telephone 
(301)  436-7350. 

Based  upon  the  President's  budget, 
approximately  $7  miUion  is  expected  to 
be  available  in  Fiscal  Year  1983  for 
competitive  grants.  However,  this 
amount  may  be  changed  by  final  action 
on  the  Fiscal  Year  1983  appropriation. 
The  deadline  date  for  receipt  of 
applications  is  December  10. 1982. 

This  program  is  listed  at  13.984  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Applications  submitted  in  response  to 
this  announcement  are  not  subject  to 
review  by  State  and  areawide 
clearinghouses  under  the  procedures  in 
the  Office  of  Management  and  Budget 
Circular  No.  A-95. 

Dated:  November  3. 1982, 
Robert  Graham,  M.D., 

Administrator,  Assistant  Surgeon  General 

|FR  Doc  82-31005  Filed  11-10-82,  8;45  amj 
BILLING  CODE  4160-17-M 


Filing  of  Annual  Reports  of  Federal 
Advisory  Committees 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Pub.  L.  92-463,  the 
Annual  Reports  for  the  following  Health 
Resources  and  Services  Administration 
Federal  Advisory  Committees  have  been 
filed  with  the  Library  of  Congress; 

Advanced  Financial  Distress  Review 
Panel 

Maternal  and  Child  Health  Research 
Grants  Review  Committee 

National  Advisory  Council,  on  Health 
Professions  Education 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress, 
Newspaper  and  Current  Periodical 
Reading  Room,  Room  1026,  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue,  SE.  Washington, 
D.C.  20201,  Telephone  (202)  245-6791. 

Copies  may  be  obtained  from  the 
following  committee  contacts; 

Advanced  Financial  Distress  Review 
Panel  and/or  National  Advisory  Council 
on  Health  Professions  Education — Mr. 
Robert  Belsley,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Room  4-27, 
Center  Building,  3700  East-  West 
Highway.  Hyattsville,  Maryland  20782, 
Telephone  (301)  43&-6564. 

Maternal  and  Child  Health  Research 
Grants  Review  Committee — Dr.  Gontran 
Lamberty,  Bureau  of  Health  Care 
Delivery  and  Assistance,  Health 
Resources  and  Services  Administration, 
Room  7^4,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland  20857, 
Telephone  (301)  443-2190. 


HRSA. 

|FR  Doc  82-31 
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Dated:  November  4, 1982. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer. 


HRSA. 

[FR  Doc  82-31025  Filed  11-10-82,  B  46  am 
BILLING  CODE  4160-1&-M 


Public  Health  Service 

Health  Maintenance  Organizations 

agency:  Health  Resources  and  Services 
Administration,  HHS. 
action:  Notice,  Continued  Regulation  of 
Health  Maintenance  Organizations; 
Reestablishment  of  Compliance. 

summary:  On  August  3, 1982,  the  Office 
of  Health  Maintenance  Organizations 
(OHMO)  notified  Protective  Health 
Providers  [PHP),  150  West  Washington 
Street.  Suite  220,  San  Diego,  California 
92103,  a  federally  qualified  health 
maintenance  organization  (HMO),  that 
PHP  had  successfully  reestablished 
compliance  with  its  assurance  to  the 
Secretary  that  it  would  (1)  maintain  a 
fiscally  sound  operation,  (2)  maintain 
satisfactory  administrative  and 
m.anagerial  arrangements,  and  (3) 
establish  a  satisfactory  system  of  fixing 
rates  of  payments  for  health  services. 
This  determination  took  effect  on  [uly  1, 
1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Seubold,  Ph.D.  Acting 
Associate  Director  for  Health 
Maintenance  Organizations.  Bureau  of 
Health  Maintena.nce  Organiza!ions  and 
Resources  Development,  Park  Building — 
3rd  Floor.  12420  Parklawn  Drive, 
Rockvilie,  Maryland  20857,  301/443- 
4106. 

SUPPLEMENTARY  INFORMATION:  Under 

section  1312(bJil)  of  the  Public  Health 
Service  Act  (42  U.S.C.  300e-ll(b)(l)),  if 
the  Secretary  makes  a  determination 
under  section  1312(a)  that  a  qualified 
H.MO  is  not  organized  or  operated  in  the 
manner  prescribed  by  section  1301(c), 
then  the  HMO  shall  be  (1)  notified  in 
writing  of  ;h.r  dctprmination,  and  (2) 
directed  to  initiate  corrective  action  to 
bring  it  into  compliance  vyith  the 
assurances  it  provided  to  the  Secretary 
under  section  1310(d)(1).  Section 
1312(b)(1)  also  provides  that  the 
Secretary  shall  publish  in  the  Federal 
Register  notices  of  determinations  made 
under  that  section. 

On  October  30,  1980.  FHP  was 
officially  notified  that  it  whs  not  in 
compliance  with  the  assurances  it  had 
given  the  Secretary  that  it  would  (1) 
maintain  a  fiscally  sound  operation,  (2) 
maintain  satisfactory  administrative  and 
managerial  arrangements,  and  (3) 
maintain  a  satisfactory  system  of  fixing 


rates  of  payments  for  health  services. 
This  determination  of  noncompliance, 
notice  of  which  was  pubhshed  in  the 
Federal  Register  at  48  FR  40093,  did  not 
affect  PHP's  status  as  a  federally 
qualified  HMO.  Subsequently,  PHP 
successfully  implemei\ted  corrective 
action  to  return  to  compliance  with  its 
assjrances.  On  August  3, 1982,  PHP  was 
notified  by  OHMO  that  it  had 
reestablished  compliance  with  the 
assurances  it  had  given  the  Secretary 
This  determination  took  effect  nn  (uly  1, 
1982. 

Dated:  November  2,  1982. 
Robert  Graham,  M.D., 

Administrator.  Assistant  Surgeon  GeneraL 

ire  Doc   82-31002  Filed  11-1(^-42,  «  45  amj 
BILUNG  CODE  4160-1S-M 


Health  Maintenance  Organizations 

agency:  Health  Resources  and  Services 
Administration,  HHS. 

action:  Notice,  Continued  Regulation  of 
Hpalth  Maintenance  Organizations: 
Reestablishment  of  Compliance. 

summary:  On  July  16,  1982,  the  Office  of 
Health  Maintenance  Organizations 
(OHMO)  notified  Av-Med  Health  Plan; 
hic,  (Av-Med),  9400  South  Dadeland 
Boulevard.  Miami.  Fionda  33156.  a 
federally  qualified  health  maintenance 
organization  (HMO),  that  Av-Med  had 
successfully  reestablished  compliance 
with  its  assurance  to  the  Secretary  that 
it  would  (1)  maintain  a  fiscally  sound 
operation  and  (2)  maintain  satisfactory 
administrative  and  mana,gerial 
arrangements.  This  determination  took 
effect  on  July  16,  1962. 

FOR  FURTHER  INFORMATION  COXTACr: 
Frank  H.  Seubold.  Ph.D.,  Acting 
Associate  Director  for  Health  " 
Maintenance  Organizations,  Bureau  of 
Health  Maintenance  Organizations  and 
Resources  Development,  Park  Building — 
3rd  Floor,  12420  Parklawn  Drive, 
Rockvilie,  Maryland  20857.  301/143- 
4106. 

SUPPLEMENTARY  INFORMATION:  Under 
section  1312(h)(1)  of  the  Public  Health 
Service  Act  (42  U.S.C.  300e-ll(b)(l)),  if 
the  Secretary  makes  a  delerminatiun 
under  section  1312(a)  that  a  qualified 
HMO  is  not  organized  ur  operated  in  the 
manner  prescribed  by  section  1301(c), 
then  the  HMO  shall  be  (1)  notified  in 
writing  of  the  determ.ination.  and  (2) 
directed  to  initiate  corrective  action  to 
bring  it  into  compliance  with  the 
assurances  it  provided  to  the  Serretory 
under  section  1310(d)(1),  Section 
1312(b)(1)  also  provides  that  the 
Secretary  shall  publish  in  the  Federal 


Register  notices  of  determinations  made 
under  that  section. 

On  May  23.  1980.  Av-Med  was 
officially  notified  that  it  was  not  in 
compliance  with  the  assurances  it  had 
given  the  Secretarj-  that  it  would  (1) 
maintain  a  fiscally  sound  operation  and 
(2)  maintain  satisfactory  adn:;nistrative 
and  m.anagerial  arrangements.  This 
determination  of  noncompluinci  .  notice 
of  whi^h  was  published  m  the  Federal 
Register  at  46  FR  27769-70.  did  not  affect 
.Av-Med  s  status  as  a  fi->der.i!!y  qaalified 
HMO.  Sub.sequently.  .•\\-Me(j 
successfully  inplemented  correi  five 
action  to  return  to  romplianre  with  its 
assurances.  On  )uly  16.  1982.  .Xv-Med 
was  notified  by  OHMO  that  it  had 
reestablished  compliance  with  the 
assurances  it  had  given  the  Secretary. 
This  determination  took  effect  on  Jafv 
16,  1982. 


IIh 


.Ninernlier  2,  1962. 


Robert  Graimm.  M.D., 

Administrator.  Assistant  Surgeon  General. 

[W.  Dc<,  K-31003  Pilad  II-IO-SZ:  a-«  am\ 
BILUNG  CODE  4160-tft-M 

Health  Maintenance  Organizations 

AGENCY:  Hrahh  Resources  and  Services 
.A  ir;:nistration,  HHS. 
ACTION:  Notice.  Continued  Regulation  of 
Health  Maintenance  Organizations: 
Reestablishment  of  Compliance. 

SUMMARY:  On  July  9. 1982,  the  Office  of 

Health  Maintenance  Organizations 
(OHMO)  notified  Michigan  HMO  Plans. 
Inc..  (MHMOP).  660  Plaza  Drive,  Suite 
2200,  Detroit,  Michigan  48226,  a 
federally  qualified  health  maintenance 
organization  (HMO),  that  MFLMOP  had 
successfully  reestablished  compliance 
with  its  assurances  to  the  Secretary  that 
it  would  (1)  maintain  a  fiscally  sound 
operation  and  (2)  maintain  satisfactory 
administrative  and  managerial 
arrangements.  This  determination  took 
effect  on  June  1, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Seubold,  Ph.  D..  Acting 
Associate  Director  for  Health 
Maintenance  Organizations,  Bureau  of 
Health  Maintenance  Organizations  and 
Resources  Development,  Park  Building — 
3rd  Floor,  12420  Parklawn  Drive. 
Rockvilie.  Maryland  20657.  301/443- 
4106. 

SCPPLEMFKTARv  INFORMATION:  Under 
section  1312(b)(1)  of  the  Public  Health 
Service  Act  (42  U.S.C.  300e-ll(b)(l)).  if 
the  Secretary  makes  a  determination 
under  section  1312(a)  that  a  qualified 
HMO  is  not  organized  or  operated  in  the 
manner  prescribed  by  section  1301(c). 
then  the  HMO  shall  be  (1)  notified  in 


h 
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writing  of  the  determination,  and  [2) 
directed  to  initiate  corrective  action  to 
bring  it  into  compliance  with  the 
assurances  it  provided  to  the  Secretary 
under  section  1310(d)(1).  Section 
1312(b)(1)  also  provides  that  the 
Secretary  shall  publish  in  the  Federal 
Register  notices  of  determinations  made 
under  that  section. 

On  August  1, 1980,  MHMOP  was 
officially  notified  that  it  was  not  in 
compliance  with  the  assurances  it  had 
given  the  Secretary  that  it  would  (1) 
maintain  a  fiscally  sound  operation  and 
(2)  maintain  satisfactory  administrative 
and  managerial  arrangements.  This 
determination  of  noncompliance  did  not 
affect  MHMOP's  stahis  as  a  federally 
qualified  HMO.  Subsequently.  MHMOP 
successfully  implemented  corrective 
action  to  bring  it  into  compliance  with 
its  assurances.  On  July  9, 1982.  MHMOP 
was  notified  by  OHMO  that  it  had 
reestablished  compliance  with  its 
assurances  to  the  Secretary  that  it 
would  (1)  maintain  a  fiscally  sound 
operation  and  (2)  maintain  satisfactory 
administi-ative  and  managerial 
arrangements.  This  determination  took 
effect  on  June  1. 1982. 

Dated;  November  2, 1982.       ' 
Robert  Graham,  M.D., 
Administrator.  Assistant  Surgeon  Genera!. 

IFR  Doc.  82-31004  Filed  11-10-82,  8:45  am| 
BILUtM  COOC  4iaO-1«-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Issuance  of  Disclaimers  of  Interest  to 
Lands  In  Oregon 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  issuance  of 

disclaimers  of  interest  in  lands  in 

Oregon. 

summary:  Notice  is  hereby  given  that 
the  United  States  of  America,  pursuant 
to  the  provisions  of  section  315  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1745),  does  hereby 
give  notice  of  its  intention  to  disclaim 
and  release  all  interest,  except  the 
reservation  for  a  right-of-way  thereon 
for  ditches  or  canals  constructed  by  the 
authority  of  the  United  States  pursuant 
to  the  act  of  August  30, 1890,  26  Stat.  391; 
43  U.S.C.  945,  to  the  owners  of  the  West 
one  half  of  the  Northwest  one  quarter  of 
the  Northeast  one  quarter  of  Section  9, 
Township  2  South,  Range  5  West, 
Willamette  Meridian,  Yamhill  County. 
After  review  of  the  official  records,  it 
is  the  position  of  the  Bureau  of  Land 
Management  that  the  application  for  a 


disclaimer  to  the  land  mentioned  above 
meets  all  necessary  requirements. 

Any  person  wishing  to  submit  a 
protest  or  comments  on  the  above 
disclaimer  should  do  so  in  writing 
before  the  expiration  of  90  days  from  the 
date  of  publication  of  tiiis  notice.  If  no 
prote8t(s)  is  received,  the  disclaimer  will 
become  effective  on  the  date  set  out 
below. 

EFFECTIVE  DATE:  Disclaimer  of  title  and 
release  of  all  interest,  except  the 
reservation  for  a  right-of-way  for  ditches 
or  canals,  shall  issue  on  February  15, 
1983, 

ADDRESS:  Information  concerning  this 
land  and  the  proposed  disclaimer  may 
be  obtained  from  and  the  protest  filed 
with:  State  Director  (930),  Bureau  of 
Land  Management,  P.O.  Box  2965, 
Portland.  Oregon  97208, 
FOR  FURTHER  INFORMATION  CONTACT. 
David  Estola  (503)  231-6837. 

Dated;  Nmemberl,  1982. 
William  G.  Lea  veil. 
State'  Director. 

IKR  Dor.  82-31043  Filed  ll-l()-82;  8:45  am] 
BILLING  CODE  4310-64-11 


[S«rial  No.  1-149251 

Idaho;  Proposed  Withdrawal 
Continuation 

November  5, 1982. 

The  Bureau  of  Reclamation  proposes 
to  continue,  in  part,  the  existing 
withdrawal  for  the  following-described 
public  lands,  withdrawn  by  Secretarial 
Order  dated  March  26, 1930,  for  a  25- 
year  period  pursuant  to  Section  204  of 
the  Federal  Land  Policy  and 
Management  Act  of  October  21, 1976  (90 
Stat.  2751;  43  U.S.C.  1714): 

Boise  Meridian,  Idaho 

T.  9  N.,  R.  3  E., 

Sec.  23,  lots  1,  2  and  3.  SWJiNWi, 

NEK.SWK,,  SWliSEV,; 
Sec.  24,  SWK.SE)^; 
Sec.  25,  lots  1  to  8  inclusive; 
Sec.  26.  lots  1  to  5  inclusive,  W)iNW)i, 
SEiiNWK.. 
T.  9  N.,  R,  4  E., 

Sec.  19,  lots  3  and  4,  SEK.SWJi; 

Sec.  20,  lots  1,  2,  6.  7  and  8,  El^SEJi; 

Sec.  21,  lots  5  and  6: 

Sec.  29,  lots  2  and  3,  SEJiNWK,; 

Sec.  30,  lots  6.  7,  and  9  to  12,  inclusive,  SE^i. 

The  area  described  aggregates  1841.34 
acres  in  Boise  County, 

The  purpose  of  the  withdrawal  is  for 
the  protection  of  a  proposed  reservoir 
site  along  the  Middle  and  South  Fork  of 
the  Payette  River.  The  withdrawal 
closed  the  described  lands  to  all  forms 
of  appropriation  under  the  public  land 
laws,  including  the  mining  laws.  No 


change  in  the  segregative  effect  or  use  of 
the  leinds  is  proposed  by  this  actioiL 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  hearing  is 
afforded  in  cormection  with  the 
proposed  withdrawal  continuation.  All 
interested  persons  who  desire  to  be 
heard  on  the  proposal  must  submit  a 
written  request  for  a  hearing  to  the 
undersigned  officer  within  90  days  of  the 
date  of  publication  of  this  notice.  Upon 
determination  by  the  State  Director, 
Bureau  of  Land  Management,  that  a 
public  hearing  will  be  held,  a  notice  will 
be  published  in  the  Federal  Register 
giving  the  time  and  place  of  such 
hearing.  In  lieu  of  or  in  addition  to 
attendance  at  a  scheduled  public 
hearing,  written  comments  or  objections 
to  the  proposed  withdrawal 
continuation  may  be  filed  with  the 
undersigned  officer  within  90  days  of  the 
date  of  publication  of  this  notice. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  imdertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 
He  will  review  the  withdrawal 
justification  to  insure  that  continuation 
would  be  consistent  with  the  statutory 
objectives  of  the  programs  for  which  the 
land  is  dedicated,  the  area  involved  is 
the  maximum  essential  to  meet  the 
desired  needs,  the  maximum  concurrent 
utilization  of  the  land  is  provided  for, 
and  an  agreement  is  reached  on  the 
concurrent  management  of  the  land  and 
its  resources.  He  will  also  prepare  a 
report  for  consideration  by  the  Secretary 
of  the  Interior,  the  President  and 
Congress,  who  will  determine  whether 
or  not  the  withdrawal  will  be  continued 
and,  if  so,  for  how  long.  The  final 
determination  on  continuation  of  the 
withdrawal  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawal  will  continue  until  such  final 
determination  is  made. 

All  communication  in  connection  with 
this  proposed  withdrawal  continuation 
should  be  addressed  to  the  Chief, 
Branch  of  Lands  and  Minerals 
Operations,  Bureau  of  Land 
Management,  Federal  Building,  Box  042, 
550  West  Fort  Sti-eet,  Boise,  Idaho  83724. 
William  E.  Ireland, 
Chief.  Lands  Section. 

(FR  Doc.  82-31010  Filed  11-10-82;  8:45  am) 
BILUNQ  CODE  4310-M-M 


Lakeview  Grazing  District  Advisory 
Board;  Meeting 

Notice  is  hereby  given,  in  accordance 
with  Pub.  L.  94-579  and  43  CFR  4120.&- 
l(e]  that  a  meeting  of  the  Lakeview 
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District  Grazing  Advisory  Board  will  be 
held  on  December  14. 1982  at  10:00  A.M. 
in  the  Lakeview  District  Office 
Conference  Room  at  1000  S.  9th  Street, 
Lakeview,  Oregon  97630. 

The  agenda  will  include  the  following 
topics: 

1.  Review  of  Final  Rangeland 
Improvement  Policy  (Memo  83-27) 

a.  Ranking  of  Allotments 

b.  Liability  Clause  in  Cooperative 
Agreements 

2.  Review  of  Grazing  Regulations 
(Federal  Register  9/21/82) 

3.  Rangeland  Monitoring  Program 

4.  Annual  Workplan  Summary 
a.  8100  Funds 

5.  Grazing  Fee  Study 

The  meeting  will  be  open  to  the  public 
parties  who  desire  to  attend.  Interested 
persons  may  make  oral  statements  to 
the  Board  or  file  a  written  statement  for 
the  Board's  consideration. 

Summary  minutes  of  the  Board 
Meetmg  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection  during  regular 
business  hours  within  30  days  following 
the  meeting. 
Richard  A.  Gerity, 
District  Manager. 

<yV.  Doc  82-31007  Filed  11-10-82;  8  45  am) 
BILLING  CODE  431tK84-M 


Platte  River  Resource  Area,  Casper 
District,  Wyoming;  Draft  Amendment 
to  Eastern  Powder  River  Basin 
Management  Framework  Plan 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Availability  of  Draft 

.Amendment  to  the  Eastern  Powder 

River  Basin  Management  Framework 

I'lan. 

summary:  The  Casper  District  Platte 
River  Resource  Area  has  reviewed  and 
amended  the  coal  component  of  the 
Edster  Powder  River  Basin  (EPRB) 
M.magement  Framework  Plan  pertaining 
to  Converse  County.  The  draft 
amendment  document  is  available  for 
public  review  and  comment. 
LOCATION  OF  DOCUMENTS:  Copies  of  the 
draft  amendment  document  are 
available  at  the  address  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
To  obtain  copies  of  the  draft  amendment 
or  for  additional  information  contact: 
\\m  Melton,  Area  Manager,  Platte  River 
Resource  Area.  BLM,  951  Rancho  Road, 
Casper,  Wyoming  82601,  (307)  261-5556. 
SUPPLEMENTARY  INFORMATION:  The 
Platte  River  Resource  Area  of  the 
Casper,  Wyoming  District  of  the  Bureau 
of  Land  Management  has  reviewed  and 


is  amending  poi  lions  of  the  ERPB 
Management  Framework  Plan  (MFP) 
related  to  coal.  The  amendment  will 
ensure  the  MFP  reflects,  as  completely 
as  possible,  current  statutory 
requirements  and  policies  regarding 
coal.  Background  standards  and 
procedures  for  this  MFP  amendment 
preparation  are  contained  in  the 
department  plaiming  regulations  43  CFR 
Part  1600  and  the  coal  regulations  43 
CFR  Part  3400.  Standards  for  the  coal 
review  are  also  discussed  in  a  final 
environmental  statement  describmg  the 
Secretary  of  the  Interior's  preferred  coal 
program  and  alternatives,  released  in 
April  1979.  The  MFP  was  onginally     " 
completed  in  1977. 

The  MFP  draft  amendment  identifies 
BLM  administered  public  lands  for 
further  consideration  for  coal  leasing  in 
northern  Converse  County.  VVyommg. 
The  review  area  covered  by  the 
amendment  is  part  of  the  Powder  River 
Coal  Region,  and  :s  entirely  located 
within  northern  Converse  County, 
exclusive  of  the  Thunder  Basin  Nationaf 
Grassland  which  is  administered  by  the 
U.S.  Forest  Service.  The  main  review 
area  is  4  to  16  miles  wide.  Also  included 
are  three  small  areas  north  and  east  of 
the  town  of  Douglas.  Wyoming  along  the 
northeast  edge  of  Converse  County.  The 
review  area  contains  a  number  of  coal 
seams  in  the  Wasatch  and  Fort  Union 
formation  with  a  high  and  moderate 
development  potential. 

Unsuitability  criteria  and  a  multiple 
use  conflict  evaluation  were  applied  to 
the  review  area.  Surface  owners  of 
record  were  identified  and  consulted. 
Approximately  30.000  acres  with  about 
500  million  tons  of  coal  resource  were 
identified  as  acceptable  for  further 
consideration  for  coal  leasing. 

The  public  is  invited  to  comment  on 
the  draft  amendment.  The  public 
comment  period  will  run  until  February 
22.  1983.  A  public  meeting  and  hearing 
will  be  held  at  the  County  Courthouse  in 
Douglas,  Wyoming  on  December  7,  1982 
at  7:00  p.m.  An  informal  information 
session  will  precede  the  public  meeting/ 
hearing  and  will  be  held  in  the 
Courthouse  from  2-4  p.m.  All  public 
comments  will  be  considered  in  the 
preparation  of  the  final  MFP 
amendment. 

Dated:  November  2,  1982. 
Paul  Arrasmith, 
■District  Manager. 

|FR  Doc.  82-31021  Filed  11-10-82.  8  45  aro| 
BILUNG  CODE  4310-44-M 


IU-060] 

Rangeland  Management  Program  In 
Price  River  Resource  Area;  Extension 
Of  Comment  Period  on  Draft 
Environmental  Impact  Statement 

agency:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  extension  of  comment 
period  on  draft  environmental  impact 
statement. 

summary:  The  Bureau  of  Land 
Management  (BLM)  has  prepared  a  draft 
environmental  impact  statement  |E1S| 
for  the  rangeland  management  program 
in  the  Price  River  Resource  Area.  The 
EIS  area  includes  Carbon  County  and 
parts  of  Emery,  Utah.  Duchesne  and 
Uintah  Counties,  Utah. 

Due  to  public  request,  the  comment 
period  has  been  ext(mded.  Written 
comments  should  be  received  by 
November  30.  1982  at  Price  River 
Resource  .'\rea  Office.  P.O.  Drawer  AB, 
Price.  Utah  84501.  This  notice  amends 
the  previous  Federal  Register 
announrrmeni  published  Septembers, 
1982. 

Copies  of  the  draft  EIS  are  available 
from  the  Price  River  Resource  Area 
Office  at  700  East  900  North,  Price,  Utah 
84501.  phone  (801)  637-4584.  or  Moab 
District  Office.  P.O.  Box  970.  Moab,  Utah 
84532.  Public  reading  copies  are 
available  for  review  at  the  following 
locations: 

Office  of  Public  Affairs,  Bureau  of  Land 
Management.  Interior  Building,  18th 
and  C  Streets,  NW..  Washington,  D.C. 
2024O 

Utah  Slate  Office.  Bureau  of  Land 
Management.  University  Club 
Building,  136  East  South  Temple,  Salt 
Lake  City,  Utah  84111 
Written  and  oral  comments 

concerning  the  adequacy  of  the  draft  EIS 

will  be  considered  in  the  preparation  of 

the  final  grazing  management  EIS  for  the 

Price  River  Resource  Area. 

Gene  Nodine. 

District  Manager. 

|FR  Doc.  82-31017  Filed  11-10-82.  8:45  Bm| 
BILUNG  CODE  4310-M-M 

Relocation  of  Idatio  State  Office; 
Boise,  Idaho 

The  Bureau  of  Land  Management, 
Idaho  State  Office,  will  relocate  its 
office  personnel,  equipment,  and 
functions  from  the  present  locations  at 
550  W.  Fort  Street.  230  Colhns  Road,  and 
nil  South  Orchard.  Boise,  Idaho,  to 
3380  Americana  Terrace.  Boise,  Idaho, 
during  the  week  of  December  13,  1982, 
through  December  17, 1982. 
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The  Public  Land  Records,  Cashier's 
Office,  and  the  Lands  and  Mineral  Staff 
will  be  closed  to  the  public  from  7:45 
a.m..  December  13. 1982,  through  4:15 
p.m.,  December  17. 1982.  The  office  will 
be  open  for  business  at  9:00  a.m.. 
December  2a  1962. 

In  accordance  with  Title  43  CFR 
1821.2,  2-1.  2-3.  applications,  payments 
and  other  documents  received  for  filing 
in  the  Bureau  of  Land  Management. 
Idaho  State  Office,  during  the  normal 
course  of  business  from  December  13. 
1982.  through  December  17. 1982.  shall 
be  deemed  to  be  filed  or  received  as  of 
7:45  a.m..  December  20, 1982.  Those 
documents  required  by  regulations  to  be 
filed  or  received  during  the  period  7:45 
a.m.,  December  13, 1982.  through  4:15 
p.m..  December  17, 1982,  will  be  timely 
filed  if  received  and  time  and  date 
stamped  in  the  Cashier's  Office  in  its 
new  location  not  later  than  4:15  p.m.,  on 
December  20, 1982.  The  mailing  address 
for  the  new  office  location  will  be 
effective  December  20, 1982,  and  will  be: 
Bureau  of  Land  Management.  Idaho 
State  Office.  3380  Americana  Terrace, 
Boise,  Idaho  83702. 

Dated:  November  4. 1982. 
Guy  E.  Baier. 
Acting  State  Director. 

|FR  Doc-  S2-31t)08  Filed  n-10-82;  8:45  am] 
BHXmaCOOE  4310-«4-M 


Worland  District  Office;  Intent  to 
Prepare  an  Environmental  Analysis 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Prepare  an  environmental 

analysis. 

SUMMARY:  The  U.S.  Department  of  the 
Interior,  Bureau  of  Land  Management. 
Worland  District  Office,  will  prepare  an 
Environmental  Analysis  on  the  proposed 
leasing,  by  application,  of  coal.  Coal 
produced  from  this  lease  is  expected  to 
help  meet  local  demand  for  stoker  coal. 
The  area  under  consideration  consists  of 
440  acres  of  public  lands  near  the  old 
coal  mining  community  of  Gebo,  in  Hot 
Spring  County,  Wyoming.  The  legal 
description  of  the  proposed  lease  area 
is: 

T.  44  N.,  R.  95  W.,  6th  Principal  Meridian, 
NEC.  N)4SE>1,  NiiSWH,  S%NW)4, 
NEJlNWJi.  Section  21 

The  proposed  action  would  allow  both 
surface  and  subsurface  mining  over  part 
of  the  lease  application  area  and 
construction  of  certain  ancillary 
facilities  only  over  the  remainder. 
Alternatives  to  be  considered  will  be  (1) 
leasing  for  surface  and  subsurface 
mining  over  the  entire  lease  area,  (2) 


leasing  for  subsurface  mining  only,  and 
(3)  No  Action  (No  leasing). 

Impacts  to  be  addressed  in  this 
Environmental  Analysis  will  include  (1) 
potential  distiu'bance  of  wildlife  habitat, 
(2)  changes  in  the  local  water  and  air 
quality,  and  (c()  the  socio-economic 
effects  of  a  small  mining  operation  on 
local  commimities. 

A  public  meeting  on  the  scope  of  the 
issues  to  be  addressed  in  the 
Environmental  Assessment  will  be  held 
on  November  30  at  7  p.m.  at  the  Hot 
Springs  County  Museum  Cultural  Center 
in  Thermopolis,  Wyoming.  The  purpose 
of  this  meeting  will  be  to  solicit  public 
comments  and  concerns  regarding  the 
proposed  leasing  of  coal. 

For  further  information  and  access  to 
related  documents  concerning  the 
proposed  action,  contact:  Mr.  John 
Simms,  Grass  Creek  Area  Geologist, 
Bureau  of  Land  Management,  Worland 
District,  170()  Robertson  Avenue, 
Worland,  Wyoming  82401.  Telephone: 
[307)  347-6151. 
Chester  E.  Conard, 
District  Manager. 

!FR  Doc.  82-3im4  Filed  n-10-82:  B;4i  ami 
BILUMQ  COOC  «310-«4-M 


[M-56554] 

Montana;  Notice  of  Realty  Action; 
Exchange 

agency:  Bureau  of  Land  Management, 
Butte  District  Office,  Interior. 
action:  Notice  of  realty  action, 
exchange  of  public  lands  in  Silverbow 
and  Beaverhead  Counties,  Montana. 

SUMMARY:  The  following  described 
lands  have  been  determined  as  suitable 
for  disposal  under  Section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1978.  43  U.S.C.  1718: 

Principal  Meridian  Montana 

T2S  R9W 

Sec  5;  SEK,  of  Lot  2.  Lot  5.  NiiNE^ 

SWHNE)i,  NliNiiSEHNE)!; 
Sec.  4:  SW  »i  of  Lot  3,  S  »i  of  Lot  4,  N  )4N  )4 

SW>iNW>4.  N)4NWV,SE>'.NW)'4. 
Aggregating  89.12  acres  of  pubhc  land. 

In  exchange  for  these  lands,  the 
United  States  Government  will  acquire 
the  following  described  lands: 

Principal  Meridian  Montana 

T2S.  R9W. 

Sec.  5;  lots  6,  7,  a  portion  of  M.S.  5671. 
TlS.  R9W. 

Sec.  32:  a  portion  of  M.S.  5671. 

Aggregating  89.53  acres  of  private  land. 

DATES:  For  a  period  of  45  days  from  the 
date  of  first  publication  of  this  notice, 
interested  parties  may  submit  comments 


to  the  District  Manager,  Bureau  of  Land 
Management  Box  3388.  Butte.  Montana 
59702.  Any  adverse  comments  will  be 
evaluated  by  the  State  Director,  who 
may  vacate  or  modify  this  realty  action 
and  issue  a  final  determination.  In  the 
absence  of  any  adverse  comments,  this 
realty  action  will  become  the  final 
determination  of  this  department. 

FOR  FURTHER  INFORMATION  CONTACT: 

Information  related  to  this  exchange  is 
available  for  review  at  the  Butte  District 
Office,  106  N.  Parkmont  P.O.  Box  3388. 
Butte.  Montana  59702. 
SUPPt£MENTARY  INFORMATION:  The 
publication  of  this  notice  segregates  the 
public  lands  described  above  from 
settlement,  sale,  location,  and  entry 
under  the  public  land  laws,  including  the 
mining  laws,  but  not  from  exchange 
pursuant  to  Section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 

The  purpose  of  the  exchange  is  to 
resolve  an  unauthorized  occupancy 
problem  on  the  previously  described 
public  lands.  The  exchange  is  consistent 
with  the  Bureau's  planning  system  and 
has  been  discussed  with  Silverbow  and 
Beaverhead  County  Commissioners.  The 
public  interest  will  be  well  served  by 
completing  this  exchange. 

The  terms  and  conditions  applicable 
to  the  public  lands  to  be  exchanged  are: 

1.  The  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals. 

2.  Oil  and  gas  leases  and  all  other 
mineral  leases  will  remain  in  effect 
under  the  terms  and  conditions  of  the 
lease.  Upon  expiration  or  termination  of 
the  leases,  with  the  exception  of 
phosphate  leases,  such  rights  shall 
automatically  rest  with  Stauffer 
Chemical  Company. 

3.  The  reservation  to  the  United  States 
of  all  phosphate. 

4.  A  perpetual  powerline  right-of-way 
granted  to  the  Montana  Power  Company 
under  serial  number  M-01320. 

5.  A  perpetual  railroad  right-of-way 
granted  to  the  Union  Pacific  Railroad 
under  serial  nim^iber  M-067184. 

6.  Reserving  to  the  U.S.  a  right-of-way 
60  feet  in  width  across  Lot  5  and  the 
SE>;  of  Lot  2.  Section  5  of  T2S,  R9W  for 
the  full  use  as  a  road  by  the  U.S.  and  the 
people  of  the  U.S.  to  lands  administered 
by  the  U.S. 

The  terms  and  conditions  applicable 
to  the  privately  owned  lands  to  be 
exchanged  are: 

1.  A  reservation  to  the  United  States 
of  all  phosphate, 

2.  Reserving  to  Stauffer  a  right-of-way 
60  feet  in  width  over  an  existing  road 


JMI 


located  in  the  NW  comer  of  Lot  7  of 
Sections  5,  T2S,  R9W. 
lack  A.  Mcintosh, 

District  Manager. 

iFR  Doc.  82-31079  Filed  11-10-82.  8,45  am] 
BILLING  CODE  4310-84-11 
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INM  54141] 

New  Mexico;  Legal  Notice 

November  4. 1982. 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION;  Invitation  to  participate  in  coal 
exploration  program;  correction  and 
amendment. 

SUMMARY:  This  document  amends  and 
corrects  a  legal  notice  that  appeared  at 
page  46889  in  the  Federal  Register  of 
Thursday,  October  21,  1982  (47  FR 
46889).  The  action  is  necessary  to  make 
changes  in  the  land  description  due  to 
an  amendment  filed  by  the  applicant 
and  to  correct  some  typographical  errors 
made  in  that  publication. 

DATE:  Written  notice  must  be  received 
from  any  party  electing  to  participate  in 
the  exploration  program  by  no  later  than 
November  22, 1982. 

ADDRESSES:  Any  party  electing  to 
participate  in  the  exploration  program 
must  notify  the  State  Director.  Bureau  of 
Land  Management,  P.O.  Box  1449,  Sante 
Fe,  New  Mexico  87501  and 
Northwestern  Resources  Company.  P.O. 
Box  1899,  Billings,  Montana  59103. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tom  Golden  (505-988-6306). 

SUPPLEMENTARY  INFORMATION:  The 

amendments  and  corrections  to  the  legal 
notice  are  as  follows: 

1.  Under  "T.  16  N.,  R.  4  W.,"  for  ■Sec. 
8,"  the  "NW.iiNWJi"  should  have  read 
"NWJiNEJi." 

2.  Under  "T.  16  N..  R.  5  W.,"  for  "Sec. 
12,"  the  "MW>,SE)i"  should  have  read 
"NW)',SE)i." 

3.  In  the  last  paragraph,  line  4,  the 
word  "full"  is  corrected  to  read  "fully." 

4.  Under  "T.  16  N.,  R,  5  W.,"  for  Sec. 
10,  the  "NE)iSEK4:"  is  amended  to  read 
"SEliSEJi;"  Sec.  19  is  amended  to 
include  the  "SEKiSWK;"  Sec.  20  is 
amended  to  include  the  "SWKSWK*." 

5.  The  acreage  is  amended  to  read 
"2,960.00  acres  '  instead  of  "2,880.00 
acres." 

Charles  W.  Luscher, 
State  Director. 

|FR  Doc.  82-31078  Filed  11-10-82;  8:45  «m| 
MLUNG  COOe  4310-M-tl 


[OR  35341  (Wash.)] 

Realty  Action;  Sale  Public  Lands  in 
Chelan  County  Washington 

The  following  described  lands  have 
been  identified  as  suitable  for  disposal 
by  sale  under  section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1716,  at  no  less  than  fair 
market  value. 


Legal  description 


Township  21   North.  Range  22  East  Willamette 
Mendian  NE"SE'  WSESE',  Sectioo  6 


Acreage 


60 


The  60  acre  parcel  will  be  offered  for 
sale,  by  non-competitive  bid,  to  Chelan 
County  by  January  1,  1983.  In  the  event 
Chelan  County  declines  the  offer,  in 
whole  or  in  part,  the  parcel  will  be 
offered  for  sale  at  public  auction,  by 
competitive  bid,  with  the  adjoining 
landowners  having  preference  rigiits. 

The  lands  were  identified  through 
BLM  planning  for  sale  since  they  meet 
the  sale  criteria  specified  in  section 
203(a)  of  the  Federal  Land  Policy  and 
Management  /Kc\  of  1976  (Pub.  L  94- 
579).  This  sale  criteria  is  as  follows: 

1.  The  parcel,  because  of  its  location 
and  physical  characteristics,  is  difficult 
and  uneconomical  to  manage  as  part  of 
the  public  lands  and  is  also  unsuitable 
for  management  by  another  federal 
department  or  agency. 

2.  Disposal  of  the  parcel  to  Chelan 
County  could  serve  an  important  public 
objective  such  as  helping  to  fulfill  some 
of  this  county  governmental  agency's 
future  land  use  needs. 

3.  As  required  in  Section  202  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  the  subject  parcel  has  been 
identified  for  disposal  in  the  Bureau  of 
Land  Management's  Upper  Columbia 
Management  Framework  Plan, 
completed  in  1980. 

Any  subsequent  transfers  of  title  from 
federal  ownership  shall  be  subject  to 
easements  and  reservations  of  record, 
including  Section  24  of  the  Federal 
Power  Act.  The  United  States  will 
reserve  all  minerals  in  any  patents. 

Detailed  information  concerning  the 
sale,  including  the  planning  documents, 
environmental  assessment,  and  lands 
report,  is  available  for  review  at  the 
Bureau  of  Land  Management,  Spokane 
District  Office,  East  4217  Main  Avenue, 
Spokane,  WA  99202, 

For  a  period  of  30  days  from  the  dale 
of  this  notice,  interested  parties  may 
submit  comments  to  the  State  Director. 
Bureau  of  Land  Management,  U,S. 
Department  of  the  Interior,  P.O.  Box 
2965.  Portland,  OR  97208.  Any  adverse 


comments  will  be  evaluated  by  the  State 

Director  who  may  vacate  or  modify  this 

realty  action  and  issue  a  final 

determination.  In  the  absence  of  any 

action  by  the  State  Director,  this  realty 

action  will  become  the  final 

determination  of  the  Department  of  the 

Interior. 

Roger  W.  BurweU, 

District  A/c'/ia.ytT. 

|FR  Doc  82-31011  Filed  11-10-ai  8.45  am) 

BiLLIMG  CODE  4310-84-M 


Minerals  Management  Service 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf 

AGENCY:  Minerals  Management  Service, 

Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Development  and  Production 

Plan. 

SUMMARY:  This  Notice  announces  that 
Shell  Offshore  Inc.,  Unit  Operator  of  the 
South  Pass  Block  27  Federal  Unit 
Agreement  No.  14-08-0001-12443, 
submitted  on  October  21. 1982.  a 
proposed  supplemental  plan  of 
development /production'describing  the 
activities  it  proposes  to  conduct  on  the 
South  Pass  Block  27  Federal  Unit. 

The  purpose  of  this  Notice  is  to  inform 
the  public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  plan  and 
that  it  is  available  for  public  review  at 
the  offices  of  the  Regional  Manager, 
Gulf  of  Mexico  OCS  Region,  Minerals 
Management  Service.  3301  N.  Causeway 
Blvd..  Room  4".  Mtitairie,  Lousiana  70002 

FOR  FURTHER  INFORMATION  CONTACT: 

.Minerals  Management  Servire.  Public 
Records.  Room  147,  open  weekdays  9:00 
a.m.  to  3;30  p.m..  3301  N.  Causeway 
Blvd.,  Metairie,  Lousiana  70002,  phone 
(504)  837--4-20,  e\t.  226. 

SUPPLEMENTARY  INFORMATION:  Revised 
ruJes  governing  practices  and 

procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  development  and 
production  plans  available  to  affected 
States,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  on  December 
13, 1979  (44  FR  53685).  Those  practices 
and  procedures  are  set  out  in  a  revised 
§  250.34  of  Title  30  of  the  Code  of 
Federal  Regulations, 
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Dated:  November  2. 1982. 
John  L.  Rankin, 

Acting  Regional  Manager,  Gulf  of  Mexico 
OCS  Region. 

(FR  Doc.  «a-ntM8  Filed  11-10-8Z  4:45  ami    | 
MUJNG  COOE  4310-31-M 


Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf 

AQENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  development  and  production 

plan. 

summary:  Notice  is  hereby  given  that 
McMoRan  Offshore  Exploration 
Company  has  submitted  a  Development 
and  Production  Plan  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  3394.  Block  146.  Vermilion 
Area,  offshore  Louisiana. 

The  purpose  of  this  Notice  is  to  inform 
the  pubhc.  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  Plan  and 
that  it  is  available  for  public  review  at 
the  Office  of  the  Minerals  Manager.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd.,  Room  147,  Metaine. 
Louisiana  70002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Minerals  Management  Service.  Public 
Records,  Room  147,  open  weekdays  9 
a.m.  to  3:30  p.m.,  3301  North  Causeway 
Blvd.,  Metairie,  Louisiana  70002,  Phonp 
(504)  837-4720.  Ext.  226. 
SUPPLEMENTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  Development  and 
Production  Plans  available  to  affected 
States,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  December  13. 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  a  revised 
'  §250.34  of  Title  30  of  the  Code  of  Federal 
Regulations.  . 

Dated:  November  2. 1982.         ' 
John  L  Rankin, 

Acting  Minerals  Manager.  Cul^  of  Mexico 
OCS  Region. 

(FR  Doc.  82-31028  Filed  11-10-82,  B:45  ami 
MLUMQ  COOE  4310-31-« 


Outer  Continental  Shelf  Advisory 
Board  Policy  Committee;  Notice  and 
Agenda  of  Meeting 

This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Board  Committee  Act,  Pub.  L 


No.  92^63,  5  use.  App.  1  and  the 
Office  of  Management  and  Budget's 
Circular  No.  A-63,  Revised. 

The  Policy  Committee  of  the  Outer 
Continental  Shelf  (OCS)  Advisory  Board 
will  meet  during  the  period  9:00  a.m.  to 
5:30  p.m..  December  13, 1982,  and  8:30 
am  to  12:00  p.m.,  December  14,  1982,  at 
the  Sheraton-Sand  Key,  Clearwater, 
Florida  (813/595-1611). 

The  meeting  will  cover  the  following 
principal  subjects; 

December  13 

•  5-Year  OCS  Oil  and  Gas  Leasing 
Program 

•  Coa.stal  Zone  Consistency: 
Procedurps.  content,  and  State  roles 

•  Effect  of  the  U.S.  Rejection  of  Law  of 
the  Sea  Treaty  on  Oil  and  Gas 
Development 

•  Environmental  Studies  Program 

•  Scientific  Committee  Briefing 

•  Revenue  Sharing 

December  14 

•  OCS  Litigation 

•  Evolution  of  Offshore  Production 

LInits  for  Arctic  Areas 

Note. — After  dd|ourmf  nt  of  the  formal 
meeting,  there  will  be  a  .seminar  on  fair 
market  value.  All  interested  parties  are 
invited  to  participate. 

The  meeting  Is  open  to  the  public. 
Upon  request,  interested  parties  may 
make  oral  or  written  presentations  to 
the  committee.  Such  requests  should  be 
made  no  later  than  November  30. 1982, 
to  the  OCS  Policy  Committee,  Minerals 
Management  Service,  Department  of  the 
Interior.  18th  *  C  St-eets,  N.W., 
Washington,  DC.  20240  (202/343-3530). 

Requests  to  make  oral  statements 
should  be  accompanied  by  a  summary 
of  the  statement  to  be  made. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  and 
copying  8  weeks  after  the  meeting  at  the 
Minerals  .Management  Service, 
Department  of  the  Interior,  18th  &  C 
Streets.  N.W.,  Washington,  D.C.  20240. 

Dated  November  9.  1982. 
David  C.  Russell, 

Deputy  Director.  Minerals  Management 
Service. 

(FR  Doc  82-31210  Filed  11-10-82;  9:36  am) 
BILLING  COOE  4310-Mn-M 


Scientific  Committee  of  the  Outer 
Continental  Shelf  (OCS)  Advisory 
Board;  Notice  and  Agenda  of  Meeting 

This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463, 
5  U.S.C.  App.  I  and  the  Office  of 
Management  and  Budget's  Circular  A-63 
Revised. 


The  Scientific  Committee  of  the  Outer 
Continental  Shelf  Advisory  Board  will 
meet  on  December  13-14, 1982.  The 
Scientific  Committee  will  meet  with  the 
OCS  Advisory  Board  Policy  Committee 
on  December  13.  On  December  14,  the 
Scientific  Committee  will  meet  in 
Conference  Room  554  of  the  Sheraton- 
Sand  Key  Hotel  at  1160  Gulf  Blvd.,  in 
Clearwater  Be9ch,  Florida,  from  9  a.m. 
to  4  p.m.  , 

The  agenda  for  the  meeting  will 
include  the  following  subjects: 

Review  of  Past  Committee  Activities 
Reporting  Structure 

Status  of  the  OCS  Environmental  Studies 
Program 

The  meeting  of  this  committee  is  open 
to  the  public.  Approximately  15  visitors 
can  be  accommodated  on  an  first-come/ 
first-served  basis.  All  inquiries 
concerning  this  meeting  should  be 
addressed  to:  Dr.  Piet  deWitt,  Acting 
Chief,  Offshore  Environmental 
Assessment  Division,  Minerals 
Management  Service,  Washington,  D.C. 
20240;  Telephone;  (202)  343-7744. 

Dated:  November  9.  1982. 
David  C.  Russell, 

Deputy  Director.  Minerals  Management 
SerMce. 

If-T*  Doc  S2-3U11  Filed  11-10-82.  9:36  am| 
BILLING  COOE  4310-C4-M 


National  Park  Service 

Intention  to  Negotiate  Concession 
Permit 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9,  1965  (79  Stat. 
969;  16  U.S.C.  20),  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  negotiate  a  concession 
permit  with  Ms.  Grace  Laffoon 
authorizing  her  to  continue  to  provide  an 
interpretive  exhibit  of  mountain  textile 
craft  and  sales  outlet  facilities  and 
services  on  the  Blue  Ridge  Parkway  for 
a  period  of  four  (4)  years  from  January  1, 
1983.  through  December  31,  1986. 

This  permit  renewal  has  been 
determined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act  and 
no  environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  her  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expires  by 
limitation  of  time  on  December  31, 1982, 
and  therefore,  pursuant  to  the  Act  of 
October  9, 1965,  as  cited  above,  is 
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entitled  to  be  given  preference  in  the 
renewal  of  the  permU  and  in  the 
negotiation  of  a  new  permit.  This 
provision,  in  effect,  grants  Ms.  Grace 
Laffoon  the  opportunity  to  meet  the 
terms  and  conditions  of  any  other 
proposal  submitted  in  response  to  this 
notice  which  the  secretary  may  consider 
better  than  the  proposal  submitted  by 
Ms.  Grace  Laffoon.  If  Ms.  Grace  Laffoon 
amends  her  proposal  and  the  amended 
proposal  is  substantially  equal  to  the 
better  offer,  then  the  proposed  new 
permit  wall  be  negotiated  with  Ms. 
Grace  Laffoon. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Interested  parties  should  contact  the 
Regional  Director,  Southeast  Region,  75 
Spring  Street,  S.W.,  Atlanta,  Georgia 
30303,  for  information  as  to  the 
requirements  of  the  proposed  permit. 

Dated:  October  27. 1982. 
Neal  G.  Guse, 

Regional  Director.  Acting  Southeast  Region. 

(FR  Doc  82-3102-  filpd  11-10-82:  8  45  am| 
BILLING  CODE  MIO-ZO-M 


Intention  To  Negotiate  Concession 
Permit 

Pursuant  to  the  provisions  of  section  5 
of  the  Act  of  October  9, 1965  (79  stat. 
969;  16  U.S.C.  20),  public  notice  is  hereby 
given  that  sixty  (60)  days  after  the  date 
of  publication  of  this  notice,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  negotiate  a  concession 
permit  with  Craftsmen's  Guild  of 
Mississippi,  Inc.,  authorizing  it  to 
continue  to  provide  sales,  exhibits, 
workshops,  and  demonstrations  of 
Mississippi  crafts  facilities  and  services 
for  the  public  at  Natchez  Trace 
Parkway,  Mississippi,  for  a  period  of 
three  (3)  years  from  January  1, 1983, 
through  December  31, 1985. 

This  permit  renewal  has  been 
determined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act  and 
no  environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expires  by 
limitation  of  time  on  December  31, 1982. 
and  therefore,  pursuant  to  the  Act  of 
October  9, 1965,  as  cited  above,  is 
entitled  to  be  given  preference  in  the 


renewal!  of  the  permit  and  in  the 
negotiation  of  a  new  permit.  This 
provision  in  effect,  grants  Craftsmen's 
Guild  of  Mississippi,  Inc.,  the 
opportunity  to  meet  the  terms  and 
conditions  of  any  other  proposal 
submitted  in  response  to  this  Notice 
which  the  Secretary  may  consider  better 
than  the  proposal  submitted  by 
Craftsmen's  Guild  of  Mississippi,  Inc.  If 
Craftsmen's  Guild  of  Mississippi.  Inc.. 
amends  its  proposal  and  the  amended 
proposal  is  substantially  equal  to  the 
belter  offer,  then  the  proposed  new 
permit  will  be  negotiated  with 
Craftsmen's  Guild  of  Mississippi.  Inc. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Interested  parties  should  contact  the 
Regional  Director,  Southeast  Region,  75 
Spring  Street,  S.W.,  Atlanta,  Georgia 
30303,  for  information  as  to  the 
requirements  of  the  proposed  permit. 

Ddled:  October  26,  1982. 
Neal  G.  Guse, 
Acting  Regional  Director,  Southeast  Region. 

IFR  Dor.  S2-3102B  Filpri  11-10-82  8:45  am) 
BILLING  CODE  4310-7(Mi 


Bureau  of  Reclamation 

Grand  Valley  Unit,  Colorado  River 
Basin  Salinity  Control  Project. 
Colorado;  Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 

Pursuant  to  Section  102(2)C  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Department  of  the  Interior 
proposes  to  prepare  an  environmental 
impact  statement  on  Stage  Two  of  the 
Grand  Valley  Unit.  The  Grand  Valley 
Unit  is  a  component  of  the  Colorado 
River  Basin  Salinity  Control  Project  and 
was  authorized  for  construction  by  the 
Colorado  River  Basin  Salinity  Control 
Act  of  1974  (Pub,  L.  93-320), 

Technical  investigations  to  date 
indicate  the  Grand  Valley  area 
contributes  an  estimated  580,000  tons  of 
salt  per  year  to  the  Colorado  River 
system.  Reclamation  is  studying  several 
salinity  control  alternatives  including 
various  combinations  of  lining  private 
and  Federal  canals  and  laterals  in  the 
Grand  Valley.  The  alternatives  are 
aimed  at  reducing  conveyance  system 
seepage,  thereby  decreasing  the  salt 
pickup  from  area  soils. 

Two  scoping  meetings  will  be  held  on 
the  unit;  the  first  at  7:30  p.m.,  Tuesday, 
December  7. 1982,  at  the  Fryiita  City  Hall 


Auditorium.  Fruita,  Colorado,  and  the 
second  at  7:30  p.m.,  Thursday.  December 
9. 1982,  at  the  Chfton  Community  Hall. 
Clifton,  Colorado.  These  meetings  are  to 
be  held  in  accordance  with  section 
1508.22  of  the  final  regulations  of  the 
Council  on  Envirommental  Quality. 
Information  will  be  elicited  from  all 
interested  public  entities  and 
individuals  to  assist  in  determining  the 
scope  of  the  environmental  statement 
and  to  identify  the  significant  issues 
related  to  the  alternative  plans  Inquiries 
should  be  addressed  to  .Mr  j   F 
Rinchkel.  Proiects  Manager.  Bureau  of 
Reclamation,  764  Horizon  Drive,  Grand 
Junction,  Colorado  81401.  telephone 
(303)  243-4992. 

Dated:  .Novembers,  1982. 
led  D.  Christensen, 

Commissioner 

|FR  Doc  82-30932  Filed  11-10-82.  B:4S  amj 
BILUNG  CO0£  «310-(»-lll 


INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carriers,  Decision-Notice; 
Finance  Applications 

The  following  applications,  filed  on  or 
after  July  3, 1980.  seek  approval  to 
consolidate,  purchase,  merge,  lease 
operating  rights  and  properties,  or 
acquire  control  of  motor  carriers 
pursuant  to  49  U.S.C.  11343  or  11344. 
Also,  applications  directly  related  to 
these  motor  finance  applications  (such 
as  conversions,  gateway  eliminations, 
and  securities  issuances)  may  be 
involved. 

The  applications  are  governed  by 
Special  Rule  240  of  the  Commission's 
Rules  of  Practice  (49  CFR  1100.240).  See 
E\  Parte  55  (Sub-No.  44).  Rules 
Governing  Applications  Filed  By  Motor 
Carriers  Under  49  U.S.C.  11344  and 
11349.  363  I.C.C.  740  (1981).  These  rules 
provide,  among  other  things,  that 
opposition  to  the  granting  of  an 
application  m.ust  be  filed  with  the 
Commission  in  the  form  of  verified 
statements  within  45  days  after  the  date 
of  notice  of  filing  of  the  application  is 
published  in  the  Federal  Register. 
Failure  seasonably  to  oppose  will  be 
construed  as  a  waiver  of  opposition  and 
participation  in  the  proceeding.  If  the 
protest  includes  a  request  for  oral 
hearing,  the  request  shall  meet  the 
requirements  of  Rule  242  of  the  special 
rules  and  shall  include  the  certification 
required. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.241.  A  copy  of  any 
application,  together  with  applicant's 
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supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  applicant  of  $10.00,  in 
accordance  with  49  CFR  1100.2411d). 

Amendments  to  the  request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  the  operating 
authority  involved  in  the  application  to 
conform  to  the  Commission's  policy  of 
simplifying  grants  of  operating  authority. 

We  find,  with  the  exception  of  those 
applications  involving  impediments  (e.g., 
jurisdictional  problems,  unresolved 
fitness  questions,  questions  involving 
possible  unlawful  control,  or  improper 
divisions  of  operating  rights)  that  each 
applicant  iids  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  U.S.C.  11301, 11302, 
11343. 11344,  and  11349,  and  with  the 
Commission's  rules  and  regulations,  that 
the  proposed  transaction  should  be 
authorized  as  stated  below.  Except 
where  specifically  noted  this  decision  is 
neither  a  major  Federal  action 
significantly  affectmg  the  quality  of  the 
human  environment  nor  does  it  appear 
to  qualify  as  a  major  regulatory  action 
under  the  Energy  Policy  and 
Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or,  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice.  To 
the  extent  that  the  authority  sought 
below  may  duplicate  an  appHcant's 
existing  authority,  the  duplication  shall 
not  be  construed  as  conferring  more 
than  a  single  operating  right. 

Applicant(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 

Dated:  November  5, 1982. 

By  the  Commission,  Heber  P.  Hardy, 
Director,  Office  of  Proceedings. 
Agatha  L  Mergenovich, 
Secretary. 

MC-F-14971,  filed  October  8, 1982. 
DERVAN  CARTAGE  SERVICE,  INC. 
(DERVAN)  (952  N.  Maple  Street. 
Albany,  GA  31705)— purchase 
(portion)— BRISTOW  TRUCKING  CO., 
INC.,  (BRISTOW)  (P.O.  Box  635&-A, 
Birmingham,  AL  35217).  Representative: 
John  R.  Frawley,  Jr.,  Suite  200, 120 


Summit  Parkway.  Birmingham,  AL 
3,5209.  Dervan  seeks  to  purchase  a 
portion  of  the  authonty  of  Bristow.  Ray 
L.  Millard,  who  controls  Dervan  through 
stock  ownership,  seeks  to  acquire 
control  of  said  rights  through  the 
transaction.  Dervan  seeks  to  purchase 
the  interstate  operating  rights  contained 
m  Bristow's  Certificate  No.  MC-146646 
(Sub-.No.  103F).  authorizing 
transportation  of  rubber  articles  and 
plastic  articles,  and  materials  and 
supplies  used  in  the  manufacture  and 
distribution  of  rubber  articles  and 
plastic  articles  (except  commodities  in 
bulk,  in  tank  vehicles),  between  points 
in  the  United  States  [except  AK  and  HI), 
and  a  portion  of  the  operating  rights  in 
Certificate  No.  MC-146646  (Sub-No. 
151X).  authorizing  transportation  of 
metal  products,  between  those  points  in 
the  U.S.  in  and  east  of  ND,  SD,  NE,  KS, 
OK,  and  TX.  Dervan  is  authorized  to 
operate  as  a  common  carrier  pursuant  to 
certificates  issued  in  No.  MC-135656 
and  subs  thereunder.  Condition:  Ray  L. 
Millard  controls  Denver  Cartage 
Service,  Inc.,  through  stock  ownership 
and  is  required  to  join  in  the  application. 
Although  Mr.  Millard  signed  the 
application  on  behalf  of  Dervan,  as  its 
president,  he  must  also  sign  as  the  party 
in  control.  Accordingly,  on  approval  is 
conditioned  upon  Ray  L.  Millard  joining 
in  the  application  as  party  in  control  of 
Dervan.  This  may  be  done  whether  by 
submission  of  a  new  signature  page 
(page  3)  or  an  affidavit  by  Mr.  Millard 
requesting  such  joinder.  Impediment: 
Inasmuch  as  transferor  is  retaining 
certain  authority  whic^i  duplicates  that 
which  is  sought  to  be  transferred, 
transferor  shall  either  cancel  the 
duplicating  authority  or  provide  public 
support  for  its  retention. 

Note. — An  application  for  temporary 
authority  has  been  filed. 

Decided;  September  2,  1982.  MC-F- 
14936,  filed  August  20, 1982.  KAIBAB 
TRANSPORTATION,  INC.  (KAIBAB) 
(43602  E.  Thomas  Road.  Phoenix,  AZ 
85018) — purchase  (portion) — ARROW 
FREIGHTWAYS,  INC.  (ARROW)  (P.O. 
Box  25125.  Albuquerque,  NM  87125). 
Representative:  Michael  F.  Morrone, 
1150-17th  Street,  NW.,  Suite  1000, 
Washington,  DC  20036.  Kaibab  seeks 
authority  to  purchase  a  portion  of  the 
operating  rights  of  Arrow.  Kaibab 
Industries,  Inc.,  a  non-carrier  holding 
company  and  the  sole  stockholder  of 
Kaibab,  and,  in  term,  A  Milton  Whiting, 
Chairman  of  Kaibab's  Board  of  Directors 
and  President,  Chairman,  and  major 
stockholder  of  Kaibab  Industries,  Inc., 
seek  authority  to  acquire  control  of  said 
rights  through  the  transaction.  Kaibab  is 
purchasing  the  interstate  operating 


rights  held  by  Arrow  in  Certificate  No. 
MC-128279  (Sub-No.  4lF),  which 
authorizes  the  transportation  of  general 
commodities  (except  household  goods 
as  defined  by  the  Commission  and 
classes  A  and  B  explosives),  between 
points  in  AZ.  CA,  CO.  KS.  NE,  NM,  NV, 
OK.  TX.  UT,  and  WY  Kaibab  holds 
Permits  No.  MC-152109  and  sub 
numbered  permits  authorizing 
operations  as  a  contract  carrier  in  behalf 
of  specified  shippers.  Kaibab  Industries. 
Inc.,  in  addition  to  being  the  sole 
stockholder  of  Kaibab  Distribution 
Corporation,  which  holds  Permit  No. 
MC-162645  authorizing  operations  as  a 
contract  carrier  in  behdil  of  two 
shippers.  Conditions:  Approval  and 
authorization  of  this  transaction  is 
conditioned  upon  the  prior  receipt  by 
the  Commission  of  an  affidavit  signed 
by  A.  Miller  Whiting  stating  that  he 
joins  in  this  apphcation.  Kaibab 
Industries,  Inc.,  a  non-earner  holding 
company,  shall  be  considered  a  carrier 
within  the  meaning  of  49  U.S.C.  11348 
and  is  subjected  to  the  requirements  of 
49  U.S.C.  11302  for  those  issuances  of 
securities  and  assumptions  of 
obligations  which  may  relate  to,  or 
affect,  the  activities  of  its  carrier 
subsidiaries.  With  respect  to  the 
reporting  requirements  of  49  U.S.  11145, 
Kaibab  Industries,  Inc.,  need  only  file 
such  special  reports  as  the  Commission 
may  from  time  to  time  require.  Kaibab 
Industries,  Inc.,  is  not  made  subject  to 
the  accounting  requirements  of  49  U.S.C. 
11142.  Impediments:  This  proceeding 
shall  be  held  open  to  enable  applicants 
to  submit  (1)  an  affidavit  setting  forth  all 
splits  of  duplicating  operating  rights  and 
duplications  in  detail  resulting  from  this 
transaction  and  (2)  a  request  for 
cancellation  of  the  duplicating  rights 
being  retained  by  Arrow  in  order  to 
eliminate  a  split  of  operating  rights,  or 
the  submission  of  acceptable  reasons  for 
permitting  such  splits  of  authority. 

Note. — An  application  for  TA  has  been 
filed. 

|FR  Doc.  82-30988  Filed  11-10-82:  8:45  am| 
BIIXINQ  CODE  7035-01-M 


Motor  Carriers;  Permanent  Authority 
Decisions,  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  on  December  31, 1980.  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3, 1980,  at  45  FR  80109. 
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Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  Applications  may  be 
protested  only  on  the  grounds  that 
applicant  is  not  fit.  willing,  and  able  to 
provide  the  transportation  service  or  to 
comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  copy  of 
any  application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  of  applicant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,'«nd  able  to  perform 
the  ser\'ice  proposed,  sod  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV, 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or,  if  the 
application  later  become  unopposed), 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintaining  appropriate  compliance. 
The  unopposed  applications  involving 
new  entrants  will  be  subject  to  the 
issuance  of  an  effective  notice  setting 
forth  the  compliance  requirements 
which  must  be  satisfied  before  the 
authority  will  be  issued.  Once  this 
compliance  is  met,  the  authority  will  be 
issued. 

Within  60  days  after  publication  may 
file  a  verified  statement  in  rebuttal  to 
any  statement  in  opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  appHcant's  or 
authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 


Note.  All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract" 

For  the  following,  please  direct  status 
inquiries  to  Team  1  at  202-275-7992. 

Volume  No.  OPl-194 

Decided:  November  3,  1982. 

By  the  Commission.  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 

MC  141751  (Sub-7),  filed  October  28, 
1982.  Applicant:  M.P.C.  TRUCKING, 
INC.,  Cold  Stream  Road,  Kimberion,  PA 
19442.  Representative:  Alan  Kahn,  1430 
Land  Title  Bldg.,  Philadelphia,  PA  19110, 
(215)  581-1030.  Transporting,  for  or  on 
behalf  of  the  United  States  Government 
general  commodities  (except  used 
household  goods,  hazardous  or  secret 
materials,  and  sensitive  weapons  and 
munitions),  between  points  in  the  U.S. 

MC  164411,  filed  October  25. 1982. 
Applicant;  N.  P.  EXPRESS,  INC.,  PO. 
Box  216,  Douglassville,  PA  19518. 
Representative:  Joseph  T.  Bambricl<,  jr. 
(same  address  as  applicant),  (215)  385- 
6086.  As  a  broker  of  general 
commodities  (except  household  good.s). 
between  points  in  the  U.S.  (except  AK 
and  HI). 

For  the  following,  please  direct  status 
inquiries  to  Team  2  at  202-275-7030. 

Volume  No.  OP2-279 

Decided;  November  2.  1982.  T" 

By  the  Comniis.sion.  Rmiew  Board  No.  1, 

Mcmtiers  Parker.  Chdndler.  and  Fortier. 

IMember  Parker  not  piirticipdting.) 

MC  164302,  filed  October  20. 1982. 
Applicant;  C.T.I.  BROKERS,  INC..  824  S. 
Combee  Rd..  Lakeland.  FL  33801. 
Representative;  Louis  Fingerhut.  525 
Windsor  St.,  Lai^eland,  FL  33802,  (813) 
688-1508.  As  a  broker  of  general 
commodities  (except  household  goods), 
between  points  in  the  US.  (except  AK 
and  HI). 

MC  164332.  filed  October  21.  1982. 
Applicant;  KENNETH  D  GREE\LE.-\F  & 
IRVIN  C.  SHERIFF,  d.b.a  G  «<  S 
TRUCKING,  19435  244th  S,E.,  Maple 
Valley,  WA  98038,  Representative: 
Kenneth  D.  Greenleaf  (same  address  as 
applicant),  206-432-4116.  Transporting 
food  and  other  edible  products  and 
byproducts  intended  for  human 
consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizer,  and  other  soil 
conditioners,  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 

MC  164423,  filed  October  27, 1982. 
Applicant:  ELWOOD  COTTLE,  d.b.a. 


CONSOLTOATED  ENTERPRISES,  1B525 
MagnoHa  St.,  P.O.  Box  12,  Westminster. 
CA  92683.  Representative;  William  J. 
Monheim,  P.O.  Box  1756,  Whittier  CA 
90609.  (213)  945-2745.  As  a  broker  of 
general  commodities  (except  household 
goods),  between  points  in  the  L'.S. 

For  the  following,  please  direct  status 
inquiries  to  Team  3  at  202-275-5223. 

Volume  No.  OP3-14 

Decided:  November  2.  1982 
By  the  Commission,  Review  Board  No  Z. 
Members  Carleton.  Willidms.  and  Ewing. 

MC  153984  (Sub-2).  filed  October  25, 
1982.  Applicant;  CHESS  HESTER 
TRUCKING  COMPANY.  P  O  Box  567. 
Russellville.  AL  35653,  Representative: 
Jeffrey  C.  Kirby.  603  Frank  Nelson 
Building.  Birmingham.  AL  352n3-3f^, 
(205)  251-2881.  Transporting,  for  or  on 
behalf  of  the  United  States  Government. 
general  commoditu's  (except  used 
household  goods,  hazardous  or  secret 
materials,  and  sensitive  weapons  and 
munitions),  beiween  points  in  the  U.S. 
(except  AK  and  HI). 

MC  164234.  filed  October  15,  1982. 
Applicant;  YOU  TWO.  INC.,  10507  N. 
Church  St..  Huntley,  IL  6(J142. 
Representative;  Alfred  C,  Jensen  (same 
address  as  applicant)  (312)  669-.5H88. 
Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestome  and  fertlizers.  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 

MC  164374.  fiied  October  21.  1982. 
Applicant:  NATIONAL  FORWARDING 
CO..  INC..  2800  Roosevelt  Rd., 
Broadview,  IL  60153.  Representative: 
John  P.  Torpats  (same  address  as 
applicant)  (312)  450-2900.  As  a  broker  of 
general  commodities  (except  household 
goods),  between  points  in  the  U.S. 

Volume  No.  OP3-17 

Decided:  November  3. 1982. 

By  the  Commission,  Review  Board  No.  2, 

Members  Carleton.  Williams,  and  Ewing. 

MC  1515  [Sub-316|,  fued  October  27. 
1982,  Applicant  GREYHOUND  LINES. 
INC.,  Greyhound  Tower,  MS,  =1510, 
Phoenix.  AZ  8,S077.  Representative;  R.  L 
Wilson  (same  address  as  applicant) 
(f302)  248-5016,  Transporting  shipments 
weighing  100  pounds  or  less  if 
transported  in  a  motor  vehicle  in  which 
no  one  package  exceeds  100  pounds. 
between  points  in  the  U.S.  (except  AK 
and  HI.) 

MC  164024,  filed  October  26. 1982. 
Applicant:  ROBERT  F.  SCHULZ,  d.b  a  D 
&  B  ENTERPRISES,  6211  Park  Ave.. 
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Downers  Grover,  IL  60516. 
Representative:  Robert  F.  Schuiz  (same 
address  as  applicant]  (312)  963-7636.  As 
a  broker  ol  general  commodities  (except 
household  goods],  between  points  in  the 
U.S. 

MC  164404,  filed  October  26, 1982. 
Applicant:  WILBER  M.  HOPKINS,  d.b.a. 
HOP'S  TRUCKING  COMPANY.  2500 
Patrick  Henry  Blvd.,  Mechanicsville,  VA 
23111.  Representative:  Frank  L.  Willard, 
Suite  1001,  First  &  Merchants  Nat'l.  Bank 
Bldg.,  Norfolk,  VA  23510  (804)  627-0070. 
Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 

MC  164415.  filed  October  26, 1982. 
Applicant:  ANDREW  W.  WELCH,  R.R. 
4,  Carbondale,  EL  62901.  Representative: 
Andrew  W.  Welch  (same  address  as 
applicant]  (618)  529-3959.  Transporting 
food  and  other  edible  products  and 
byproducts  intended  for  human 
consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners,  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 

MC  164434,  filed  October  27, 1982. 
Applicant:  D.  R.  WORKHORSE  INC.. 
5410  Indian  Head  Hwy..  Suite  300,  Oxon 
Hill.  MD  20745.  Representative:  Delma  L. 
Reese  II  (same  address  as  applicant) 
(301)  567-1322.Transporting  (1)  for  or  on 
behalf  of  the  U.S.  Government,  general 
commodities  (except  used  household 
^oods,  hazardous  or  secret  materials, 
-ind  sensitive  weapons  and  munitions), 
'2)  shipments  weighing  100 pounds  or 
■'ess  if  transported  in  a  motor  vehicle  in 
which  on  no  one  package  exceeds  100 
pounds,  and  (3)  used  household  goods 
tor  the  account  of  the  U.S.  Government 
ncident  to  the  performance  of  a  pack- 
^nd-crate  service  on  behalf  of  the 
Department  of  Defense,  between  points 
n  the  U.S.  (except  AK  and  HI). 

MC  164455.  filed  October  25. 1982. 
Applicant:  WAYNE  WORMINGTON, 
Rt.  1,  Box  120,  Verona.  MO  65769. 
Representative:  Wayne  Wormington 
(same  address  as  applicant)  (417)  847- 
3370.  Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  otMer  soil 
conditioners  by  the  owner  of  th*  motor 
vehicle  in  such  vehicle,  betweai  points 
in  the  U.S.  (except  AK  and  HI). 

For  the  following,  please  direct  status 
inquiries  to  Team  4  at  202-275-7669. 


Volume  No.  OF4-026 

Decided:  November  4. 1982. 
By  the  Commission,  Review  Board  No.  2. 
Members  Carleton.  Williams,  and  Ewing. 

MC  157857  (Sub-l),  filed  October  27, 
1982.  Applicant:  BAKER  RENTAL  AND 
SALES,  INC.,  1151  Baker  St..  Costa 
Mesa,  CA  92027.  Representative:  Floyd 
L  Farano,  2555  E.  Chapman  Ave..  Suite 
415.  Fullerton,  CA  92631  (714)  773-4111. 
Transporting,  for  or  on  behalf  of  the 
United  States  Government  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions], 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  164357,  filed  October  22, 1982. 
Applicant:  UNIROYAL.  INC.,  World 
Headquarters.  Middlebury,  CT  06749. 
Representative:  John  C.  Taylor  (same 
address  as  applicant)  (203)  573-2071.  As 
a  broker  of  general  commodities  (except 
household  goods),  between  points  in  the 
U.S. 

MC  164417.  filed  October  25. 1982. 
Applicant:  B.  EUGENE  MANIFOLD,  R.D. 
'1,  Box  100.  Airville,  PA  17302. 
Representative:  George  E.  Campbell,  985 
Old  Eagle!  School  Rd..  Wayne,  PA  19087. 
(215)  293-9220.  Transporting /ooc/a/7c/ 
other  edible  products  and  byproducts 
intended  for  human  consumption 
(except  alcoholic  beverages  and  drugs], 
agricultural  limestone,  fertilizers,  and 
other  soil  conditioners,  by  the  owner  of 
the  motor  vehicle  in  such  vehicle, 
between  points  m  the  U.S.  (except  AK 
and  HI). 

Volume  No.  OP4-028 

Decided:  November  5. 1982. 
By  the  Commission.  Review  Board  No.  2, 
Members  Carleton,  Williams,  and  Ewmg. 

MC  99506  (Sub-4)  filed  October  25. 
1982.  Applicant:  HAROLD  M. 
SANDHAUS.  1295  W  71  st  Terrace. 
Kansas  City,  MO  64114.  Representative: 
John  T.  Pruitt,  9832  Connell.  Overland 
Pk,  KS  66212.  (913)  888-3386. 
Transporting,  for  or  on  behalf  of  the 
United  States  Government,  je/iera/ 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
sensitive  weapons  and  munitions), 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  150927  (Sub-4),  filed  October  19. 
1982.  Applicant:  HORIZON 
TRANSPORT.  INC..  P.O.  Box  20848. 
Portland,  OR  97220.  Representative: 
Michael  D.  Crew,  1618  S.W.  Ist  Ave.. 
Suite  205,  Portland.  OR  97201,  (503)  221- 
1529.  (1)  Transporting,  for  or  on  behalf  of 
the  United  States  Government,  ^e/peroy 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials. 


sensitive  weapons  and  munitions), 
between  points  in  the  U.S.  (except  AK 
and  HI).  (2)  As  a  broker  of  general 
commodities  (except  household  goods), 
between  points  in  U.S.  (except  AK  and 
HI). 

MC  164327.  filed  October  21. 1982. 
Applicant:  EDWARD  WRAY  LANG. 
11444  Perry  Hwy..  Wexford,  PA  15090. 
Representative:  David  W.  Donley,  610 
Smithfield  St..  Suite  400.  Pittsburgh,  PA 
15222.  (412)  471-6272.  As  a  broker  of 
general  commodities  (except  household 
goods),  between  points  in  the  U.S. 

MC  164416,  filed  October  26, 1982. 
Applicant:  JOHN  LUNDON  TRUCKING. 
1100  Saint  Anne  St..  Crookston.  MN 
56716.  Representative:  John  F.  Lundon 
(same  address  as  applicant)  (218)  281- 
6484.  Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 

Volume  No.  OP4-030 

Decided:  November  5. 1982. 
By  the  Commission,  Review  Board  No.  2. 
Members  Carleton,  Williams. 

MC  164436,  filed  October  27, 1982. 
Applicant:  TRAN-SPEC 
CORPORATION,  9260  Valley  View  Rd.. 
Macedonia.  OH  44056.  Representative: 
Arthur  E.  Gogol,  7723  Greenwich  Rd.. 
Lodi,  OH  44254  (216)  948-2531.  As  a 
broker  oi general  commodities  (except 
household  goods),  between  points  in  the 
U.S. 

MC  164457.  filed  October  26. 1982. 
Applicant:  G.W.  JACKSON.  R.D.  i*l, 
Box  144,  Kirkwood.  PA  17536. 
Representative:  G.W.  Jackson,  (same 
address  as  applicant),  (717)  529-2559. 
Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 

For  the  following,  please  direct  status 
inquires  to  Team  5  at  202-275-7289. 

Volume  No.  OP5-246 

Decided:  November  2, 1982. 
By  the  Commission.  Review  Board  No.  3. 
Members  Krock,  Joyce,  and  Dowell. 

MC  164328,  filed  October  21, 1982. 
Applicant:  PIONEER  VALLEY 
BROKERAGE.  INC..  454  Main  Street, 
West  Springfield.  MA  01089. 
Representative:  James  L.  Woods.  17 
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Andover  Road,  Longmeadow,  MA  01106, 
(413)  567-8497.  As  a  broker  of  general 
commodities  (except  household  goods), 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  164338.  filed  October  21, 1982. 
Applicant:  D.R.  COAST  TO  COAST 
BROKERS,  5410  Indian  Head  Hwy., 
Suite  300,  Oxon  Hill.  MD  20745. 
Representative:  Delma  L.  Reese  II  (same 
address  as  applicant),  (301)  567-1322.  As 
a  brnker  of  general  commodities  (except 
household  goods),  between  points  in  the 
U.S.  (except  AK  and  HI). 

MC  164359,  filed  October  22.  1982. 
Applicant:  INTERMODAL 
WAREHOUSE  AND  SHIPPI.N'G  CORP., 
Duilding  99,  River  Terminal,  South 
Kearny,  N)  07032.  Representative: 
Ronald  I.  Shapss,  450  Seventh  Ave.. 
New  York.  NY  10123,  (212)  239-^610.  As 
a  broker  of  general  commodities  (except 
household  goods),  between  points  in  the 
U.S.  (except  AK  and  HI). 

MC  164408,  filed  October  27,  1982. 
Applicant:  H  &  E  TRUCK  BROKERS, 
INC..  12425  Telephone  Avenue,  Chino. 
CA  91710.  Representative:  Miles  L. 
Kavaller,  315  S.  Beverly  Dr,.  Suite  315, 
Beverly  Hills,  CA  90212,  (213)  277-2323. 
As  a  broker  of  general  cnmmod'Jies 
(fxcppt  household  gnod.s),  between 
points  in  the  U.S.  (except  .^K  and  HI), 

MC  164409.  filed  October  27.  1982. 
Applicant:  ROBERT  B.  SITHFRL^ND 
d.ba,  SUTHERLAND  TRUCKING.  143 
N,ish,  S.tn  Antonio.  TX  78223, 
Rt'presrr.tative:  Charles  I  i.  Wickman, 
901  Burlington.  P,0,  Box  128,  Western 
Springs,  IL  60558,  (312)  246-9090. 
Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
hi:man  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 
.Agatha  L.  Mergcnovich. 
StuTPtary. 

\VV.  Due  82-30992  Filed  11-10-82,  0:45  dm) 
BILLING  CODE  703S-01-M 


[Volume  No.  309] 

Motor  Carriers;  Permanent  Authority 
Decisions;  Restriction  Removals; 
Decision-Notice 

Decided:  November  5.  1982, 
The  following  restriction  removal 
applications,  filed  after  December  28, 
1980,  are  governed  by  49  CFR  1137,  Part 
1137  was  published  in  the  Federal 
Register  of  December  31,  1980,  at  45  FR 
86747, 

Persons  wishing  to  file  a  comment  to 
anappIicafK     must  follow  the  rules 


under  49  CFR  1137.12.  A  copy  of  any 
application  can  be  obtained  from  any 
applicant  upon  request  and  payment  to 
applicant  of  $10.00. 

Amendments  to  the  restriction 
removal  applications  are  not  allowed 

Some  of  the  applications  may  have 
been  modified  prior  to  publication  t,-" 
conform  to  the  special  pro\  isions 
applicable  to  restriction  removal. 

Findings 

We  find,  preliminarily,  that  each 

applicant  has  demonstrated  that  its 
requested  removal  of  restrictions  or 
broadening  of  unduly  narrow  authority 
is  consistent  with  the  criteria  set  forth  in 
49  U,S,C.  l()922(h]. 

In  the  absence  of  comments  filed 
within  25  days  of  publication  of  this 
decision-notice,  appropriate  reformed 
authority  will  be  issued  to  each 
applicant.  Prior  to  beginning  operations 
under  the  newly  issued  authority, 
comp'iance  must  be  made  with  the 
normal  statutory  and  regulatory 
requirements  for  common  and  contract 
carriers. 

By  the  Commission,  Restriction  Removal 
Board,  Memiiers  Shaffer,  W'lllidms,  and 

Ui^g;ns, 

Agatha  L,  Mtrgenov  ich, 

,SVl.  ,"(/<;,'■>. 

MC  92983  (Sub-548;X,  filed  October 
20.  1982.  Applicant:  AMERICAN  BULK 
TRANSPORT  CO,.  P.O.  Box  18,  Kansas 
City,  MO  64141-0018,  Representative: 
William  J.  ONeill  [s.ime  as  applicant). 
Sub  117  and  328:  (1)  Broaden  (a) 
petroleum  products  (except  cryogenic 
liquids),  requiring  temperature  control  in 
transit  to  maintain  liquid  form,  in  bulk, 
in  tank  vehicles  to  'petroleum,  natural 
gas,  and  their  products  "  in  Sub-117;  (b) 
acids  and  chemicals  and  acids  and 
chemical  (except  derivatives  of 
petroleum  or  petroleum  products)  in 
bulk,  in  tank  or  hopper  vehicles  to 
"chemicals  and  reflated  products"  in  Sub 
328;  and  (c)  fats  and  oils  (except 
petroleum  and  petroleum  products,  and 
molasses),  in  bulk,  in  tank  vehicles  to 
"food  and  related  products"  in  Sub  328; 

(2)  chanjje  one-way  to  radial  authority; 

(3)  broaden  Saginaw,  MO  and  pomts 
within  15  miles  thereof  to  ,Newton  and 
[asper  Counties,  MO,  Ottawa  County, 
OK,  and  Cherokee  County.  KS  m  Sub 
328;  and  (4)  remove  the  restrictions 
against  service/transportation  of 
specified  products  from  and  to  specified 
points  or  areas  in  Sub  328, 

MC  102679  (Sub-6)X.  filed  October  29, 
1982.  Applicant:  COLLINS  MOVING 
SYSTEMS,  INC.,  904  W,  Morgan, 
Kokomo,  IN  46901.  Representative: 
Robert  J.  Gallagher,  1000  Connecticut 
Ave.,  NW.,  Suite  1200.  Washington.  DC 


20036.  Sub  3F  certificate:  broaden  to 
"household  goods  and  furniture  and 
fixtures"  from  household  goods,  new- 
furniture,  carpet  and  padding, 

MC  104523  (Sub-87)X,  filrd  0(  hihrr  4, 
1S62.  Applicant:  HUSTON  TRUCK  LINE. 
INC..  P.O.  Box  427,  Seward.  NE  68434, 
Representative:  Michael  |  Ogborn,  P,0. 
B,i\  82028,  Lincoln.  NE  tia.Wl.  Sub-Nos. 
40  48.  5(1.  51,  53,  55,  56,  ,58  60.  62.  64.  65, 
6ti,  7i)F,  71F,  73F,  74F,  75F.  77F,  and  80F 
certificates:  broaden  fl)(a)  Sub  46  to 
"furniture  and  fixtures"  from  store 
fixtures  and  store  equipment;  (b)  Subs 
48,  63,  58,  and  65  to  "clay,  concrete, 
gla.ss  or  stone  products"  from  tile,  and 
from  stone  and  stone  products;  (c)  Sub 

50  to  "rubber  and  plastic  products"  from 
plastic  pipe  and  plastic  tubing;  (d)  Sub 

51  to  "rubber  and  plastic  products,  metal 
products,  and  clay,  concrete,  glass  or 
stone  products,"  from  pipe,  tubing,  pipe 
fittings,  and  pipe  accessories:  (e)  Sub  55 
to  "pulp,  paper  and  related  products" 
from  bags,  containers  and  wrappers: 
and  'food  and  related  products, 
chemicals  and  related  products,  and 
metal  products  '  from  dry  animal  and 
polutry  feed  and  mineral  mixtures, 
animal  and  poultry  tonics,  insecticides 
(other  than  agricultural),  and  livestock 
feeders  and  equipment;  (f)  Sub  56  to 
"clay,  concrete,  glass  or  stone  products, 
pulp,  paper  and  related  products,  and 
chemicals  and  related  products"  from 
plasterboard  joint  compound,  plaster, 
cement  compound,  plasterboard  tape, 
and  paint;  (g)  Sub  60  to  "metal  products" 
from  iron  and  steel  articles;  (h)  Sub  62  to 
"ores  and  minerals"  from  barite;  (i)  Sub 
64  to  "ores  and  minerals,  clay,  concrete, 
glass  or  stone  products,  and  chemicals 
and  related  products"  from  benfonite. 
processed  clay,  and  foundry  molding 
sand  treating  compounds,  in  bulk:  and 
"ores  and  minerals,  clay,  concrete,  glass 
or  stone  products,  and  coal  and  coal 
products"  from  bentonite,  processed 
clay,  and  lignite;  (j)  Subs  66  and  70  to 
"ores  and  minerals,  coal  and  coal 
products,  and  clay,  concrete,  glass  or 
stone  products"  from  bentonite  clay, 
lignite  coal,  and  bentonite  clay  products; 
(k)  Sub  71  to  "ores  and  minerals,  coal 
and  coal  products,  and  chemicals  and 
related  products "  from  barite.  bentonite, 
lignite,  soda  ash,  and  starch;  (1)  Sub  73 
to  "clay,  concrete,  glass  or  stone 
products  and  ores  and  minerals"  from 
bentonite  clay,  in  bulk;  (m)  Sub  74  to 
"pulp,  paper  and  related  products"  from 
paper  bags  and  ancillary  materials, 
equipment,  and  supplies:  jn)  Sub  75  to 
"textile  mill  products"  from  carpet 
padding;  (o)  Sub  77  to  "chemicals  and 
related  products"  from  drilling  fluids, 
drilling  mud,  and  drilling  and  mud 
mgredients,  and  (p)  Sub  80  to    ores  and 
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minerals,  clay,  concrete,  glass  or  stone 
products,  and  chemicals  and  related 
products"  from  bentonite.  bentonite  clay 
and  drilling  mud  compounds;  (2)  city 
points  or  facility  locations  to 
countywide  authority:  Sub  46  to 
Kaufman  County,  TX  (Terrell);  Subs  48 
and  50  to  Harris,  Brazoria,  Galveston, 
Chambers,  Liberty.  Montgomery, 
Waller,  Ft.  Bend  and  San  Jacinto 
Counties,  TX  (Houston  and  facilities 
near  Houston);  Sub  51  to  Morris,  Cass. 
.Marion  and  Upshur  Counties,  TX  (Lone 
Star  and  points  witJiin  5  miles  thereof); 
Sub  55  to  Adams  County.  IL  and  Marion 
and  Lewis  Counties,  MO  (Quincy,  IL). 
Platte  County,  NE  (Columbus),  and 
Comanche  and  Deaf  Smith  Counties,  TX 
(Comanche  and  Hereford);  Subs  56  and 
75  to  Collin,  Denton,  Dallas.  Ellis. 
Johnson.  Kaufman,  Rockwall  and 
Tarrant  Counties.  TX  (Dallas  and 
facilities  near  Dallas);  Sub  60  to 
Madison  and  Stanton  Counties,  NE 
(facilities  near  Norfolk);  Sub  62  to 
Missoula  County,  MT  (Missoula);  Sub  64 
to  Butte  County.  SD  (Belle  Fourche).  and 
Weston  and  Big  Horn  Counties,  WY 
(Upton  and  Lovell);  Sub  66  to  Phillips 
County,  MT  (facilities  near  Malta);  Sub 
71  to  McPherson  County,  KS 
(McPherson),  Saint  Louis  County.  \LNi 
(Burnett).  Missoula,  Valley  and  Phillips 
Counties.  MT  (Missoula,  Glasgow,  and 
Malta).  Bowman  County,  ND 
(Gascoyne).  Butte  County.  SD  (Belle 
Fourche).  Weston.  Big  Horn.  Natrona 
and  Sweetwater  Counties.  WY  (Upton, 
Greybull.  Casper.  Colony.  Green  River, 
and  Love!!);  Sub  73  to  Butte  County,  SD 
and  Weston.  Crook  and  Big  Horn 
Counties.  WY.  and  Phillips  County,  .MT 
(facilities  located  therein):  Sub  74  to 
Bowman  County.  \D  and  Butte  County, 
SD  (facilities  located  therein),  and  Sub 
80  to  Big  Horn  County.  WY  (Greybull 
a.'^icl  Lovell):  (3)  change  one-way  traffic 
to  .'■adial  authority:  and  14)  remove 
va.'-ious  restrictions  (a)  which  prohibit 
tra^.^portation  of  Mercer  or  earth- 
drilling  commodities,  commodities  in 
h'j'.k.  and  size  and  weight  commodities, 
in  Subs  50,  51,  56,  60,  64,  and  74:  (bj 
fr'quire  the  use  of  a  described  vehicle,  in 
Sub  64;  and  (c)  limit  service  to 
;h;pments  originating  a!  or  destined  to 
na.Tied  plantsites  or  facilities,  in  Subs  48, 
51,  55,  56,  60,  64,  65.  70.  and  80, 

.MC  115955  (Sub-33)X.  filed  October 
22.  1982.  Applicant:  SCARFS  DELIVFJRY 
SERVICE,  INC..  P.O.  Box  2627, 
Wilmington.  DE  19805.  Representative: 
lames  H.  Sweeney,  P.O.  Box  9023, 
Lester,  PA  19113.  Subs  2,  9.  13,  15,  18.  26. 
27.  29F,  and  32  certificates:  (1)  broaden 
(a)  alcoholic  beverages  and  malt 
beverages  to  "food  and  related 
products,"  Sub-32;  (bJ  rotex  dust  to 


"chemicals  and  related  products,"  Sub- 
32:  (c)  general  commodities  (with  the 
usual  exceptions  and  except  motor 
vehicles)  to  aeneral  commodities  (except 
classes  A  and  B  explosives,  household 
goods  and  commodities  in  bulk).  Subs  2, 
13,  15,  26,  27,  29F.  and  32;  (2)  delete  the 
following  restrictions:  Operations  to  and 
from  rail  facilities  at  specified  locations, 
"restricted  to  shipments  having  an 
immediately  prior  or  subsequent 
movement  by  rail  in  trailer-on-flatcar 
service."  "restricted  to  the 
transportation  of  shipments  having  an 
immediately  prior  or  subsequent 
movement  by  aircraft  and/or  by  air." 
"except  in  bulk,  in  tank  vehicles" 
application  to  and  from  "rail  ramps," 
shipments  moving  on  air  bills  of  lading," 
exceptions  to  service  al  (a)  "Dover  Air 
Force  Base."  (b)  "New  Castle  County 
Airport."  (c)  "plantsites  of  International 
Latex  Company  at  or  near  Dover,  DE;" 
and  (d)  "except  Wilmington.  Newark, 
and  the  New  Castle  County  airport  at  or 
near  New  Castle,  DE. "  (3)  broaden  one- 
way to  radial  authority:  (4)  broaden 
cities,  airports,  and/or  precisely  located 
facilities  as  follows:  Wilmington, 
facilities  at  Wilmington,  Greater 
Wilmington  Airport.  Newport,  facilities 
at  Newport,  Edgemoor,  facilities  at 
Edgemoor,  .New  Castle,  facilities  at  New 
Castle,  New  Castle  Airport,  and 
Glasgow,  and  facilities  at  Glasgow.  DE 
to  New  Castle  County.  DE;  Gibbstown 
and  facilities  at  Gibbstown,  NJ  to 
Gloucester  County,  NJ:  Carneys  Point, 
facilities  at  Carneys  Point,  Deepwater, 
and  facilities  at  Deepwater.  N[  to  Salem 
County,  NJ;  Camden,  Gloucester  City 
and  Pennsauker.  and  facilities  at 
Pennsauken.  NJ  to  Camden  County.  .NJ; 
Dover  and  Dover  Air  Force  Base.  DE  to 
Kent  County.  DE.  .Newark.  DE  to  New 
Castle  County,  DE;  Elkton.  MD  to  Cecil 
County,  MD;  Kenneth  Square,  PA  to 
Chester  County,  PA;  McGuire  Air  Force 
Base  and  Fort  Dix,  NJ  to  Burlington  and 
Ocean  Counties,  NJ;  Fort  George  G. 
Meade,  MD  to  Anne  Arundel  County, 
MD:  Fort  Holabird.  MD  to  Baltimore. 
MD:  Downingtown,  P.A  to  Chester 
County,  PA;  Hartford,  CT  to  Hartford 
County,  CT;  Winston-Salem,  NC  to 
Forsyth  County,  NC;  Lewes,  facilities  at 
Lewes.  Milford,  Seaford,  and  facilities  at 
Seaford,  DE  to  Sussex  County.  DE; 
Philadelphia  International  Airport, 
North  Philadelphia  Airport,  and 
facilities  at  Philadelphia  to  Philadelphia, 
PA. 

MC  128159  (Sub-2)X,  filed  November 
1.  1982.  Applicant:  WORDEN  SONS  OF 
COLDWATER,  INC  ,  d  b  a.  McLAIN 
TRANSPORTATION.  INC.,  405  B.  Arch 
Ave.,  Hillsdale,  MI  49242. 
Representative:  James  R.  Neal,  1200 


Bank  of  Lansing  Bldg.,  Lansing,  MI 
48933.  Sub  No.  1  permit;  (1)  Broaden 
meats,  meat  products,  and  meat  by- 
products, spices,  and  lard  cans  to  "food 
and  related  products",  and  (2)  expand 
the  territorial  description  to  between 
points  in  the  United  States,  under 
continuing  contract(s)  with  a  named 
shipper. 

MC  129291  (Sub-21)X.  filed  October 
14, 1982.  Applicant:  McDANIEL  MOTOR 
EXPRESS,  INC.,  1115  Winchester  Rd.. 
Lexington,  KY  40505.  Representative: 
William  L,  Willis,  Suite  702,  McClure 
Bldg.,  Frankfort,  KY  40601.  Sub  16F 
certificate:  broaden  to  "machinery, 
transportation  equipment  and  rubber 
and  plastic  products"  from  automotive 
parts,  automotive  lifts,  automotive  lift 
parts,  and  materials,  equipment  and 
supplies  used  in  the  manufacture  and 
distribution  of  such  commodities. 

MC  144732  (Sub-6)X,  filed  October  20, 
1982.  Applicant:  S  &  S  TRUCKING,  INC.. 
Alzada  Star  Route,  Belle  Fourche,  SD 
57717.  Representative:  J.  Maurice 
Andren,  1734  Sheridan  Lake  Rd.,  Rapid 
City,  SD  57701.  Lead  MC-113635  and 
Sub  3  permits  and  MC-144732  Subs  IF, 
2F  and  3  certificates:  broaden  to  (A)(1) 
Lead  MC-113635  and  Sub  3-part  2,  "ores 
and  minerals,  and  clay,  concrete,  glass 
or  stone  products"  from  bentonite,  in 
bulk,  in  tank  and  hopper-type  vehicles; 
(2)  Sub  3-part  1,  "petroleum  or  coal 
products"  from  ground  lignite  coal  and 
ground  leonardite;  (3)  Sub  3-part  3. 
"chemicals  and  related  products"  from 
soda  ash:  (B)  MC-144732  Sub  3, 
"between  points  in  the  U.S.  (except  AK 
and  HI)",  under  continuing  contract(s) 
with  named  and  unnamed  shippers;  and 
(D)  MC-144732,  Sub  3,  add  authorization 
of  "materials,  equipment,  and  supplies" 
to  the  commodity  description. 

MC  14"293  iSub-21X,  filed  October  26, 
1982,  Applicant.  JA.MES  LEWIS  d,b,a.  AJ 
TRUCKING  CO..  11800  Brookpark  Rd., 
Cleveland,  OH  44130.  Representative: 
Richard  A.  Zellner,  800  National  City— 
E.  6th  Bldg.,  Cleveland,  OH  44114.  Sub 
IF  permit;  Broaden  teirilorial 
description  to  between  points  in  the 
United  States  under  continuing 
contract(s)  with  a  named  shipper. 

If  :>  „    rtj-i,  K11  Fil..d  11 -10-82:  8:45  ara| 
BILLING  CODE  703S-O1-M 


Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 


DM  I 
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1.  Parent  Corporation  and  address  of 
principal  office:  Cooper  Industries,  1st 
City  Tower,  1001  Fannin  St.,  P.O.  Box 
4446,  Houston,  Texas  77210. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  and 
addresses  of  their  principal  offices; 

A.  Crouse-Hinds  Company.  Wolf  &  7th 
Streets.  Syracuse,  New  York  13221 

Crouse-Hinds  Company,  Lighting 

Products  Division,  Hwy.  61  S. 

Vicksburg.  Mississippi 
Crouse-Hinds  Company,  Arrow  Hart 

Division,  103  Hawthorn  Street, 

Hartford.  Connecticut  06101 
Cmuse-Hands  Company.  Pfaff  & 

Kendall,  84  Foundry  Street,  Newark, 

New  Jersey  07105 

B.  Belden  Wire  &  Cable,  2000  S.  Batavia. 
Geneva,  Illinois  60134 

C.  Cooper  Group,  3535  Glenvvood 
Avenue,  Raleigh.  North  Carolina 

D.  Kirsch,  309  N.  Prospect  Street.  Sturgis. 
Michigan 

E.  Demco.  845  Southeast  29th  Street, 
Oklahoma  City,  Oklahoma  73143 

F.  Funk  Manufacturing,  Coffeyville 
Industrial  Park.  Highway  169  North. 
Coffeyville,  Kansas  67337 

G.  Martin-Decker,  1928  South  Grand 
Avenue.  Santa  Ana.  California  92705 

H.  Portable  Rig.  4400  Hatcher  Street, 

P.O.  Box  26208.  Dallas.  Texas  75226 
I.  Apex  Machine  &  Tool  Company.  1025 

South  Patterson  Blvd..  Dayton.  Ohio 

45402 
I-  Cooper  Air  Tools,  1333  Fulton  Street. 

Grand  Haven,  Michigan  49417 

1.  Parent  Corporation  and  address  of 
principal  office:  Rich  Products 
Corporation.  P.O.  Box  245, 1150  Niagara 
St..  Buffalo,  NY  14240. 

2  Participating  wholly-owned 
subsidiaries  and  States  of  incorporation: 
(:)  Casa  Di  Bertacchi  Corporation 

(Delaware) 
(i'l  Rich  Turner  Foods  (Georgia) 
(lii)  Refrigerated  International  Cargo 

Haulers.  Inc.  (Delaware) 

1.  Parent  corporation  and  address  of 
principal  office:  U.S.  Plant  Foods,  Inc., 
Ill  Foote  St.,  Seymour,  WI  54165. 

2.  Wholly-owned  subsidiary  which 
will  participate  in  the  operation  and 
adilrcFs  of  principal  office:  U.S.  Plant 
Ft^oils  Transportation,  Inc..  Ill  Foote  St., 
Styniour.  Wl  54165. 

.\gatha  L.  Mergenovich. 
Secretary. 

FR  Do.    BC-imB-Fi.'ii  n   10-82,  8:45  am  I 
BILLING  CODE  7035-01 -M 


[Ex  Parte  No.  387] 

Exemptions  for  Contract  Tariffs 

agency:  Interstate  Commerce 
Commission. 


ACTION:  Notices  of  provisional 
exemptions. 

SUMMARY:  Provisional  exemptions  are 
granted  under  49  U.S.C.  10505  fro:T,  the 
notice  requirements  of  49  U.S.C. 
10713(tL^),  and  the  below-listed  cu.-^.tract 
tariffs  may  become  effective  on  one 
day's  notice.  These  exemptions  may  be 
revoked  if  protests  are  filed. 

DATES:  Protests  are  due  within  15  days 
of  publication  in  the  Federal  Register. 

ADDRESS:  An  original  and  6  copies 
should  be  mailed  to:  Office  of  the 
Secretary,  Interstate  Commerce 
Commission.  Washington.  DC  20423 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Galloway  (202)  275-72~6 
or 

Tom  Smerdon  (202)  275-~277. 

SUPPLEMENTARY  INFORMATION:  The  30- 
day  notice  requirement  is  not  necessary 
in  these  instances  to  carry  out  the 
transportation  policy  of  49  U.S.C.  10101a 
or  to  protect  shippers  from  abuse  of 
market  power:  moreover,  the  transaction 
is  of  limited  scope.  Therefore,  we  find 
that  the  exemption  requests  meet  the 
requirements  of  49  U.S.C.  10505(a)  and 
are  granted  subject  to  the  following 
conditions: 

These  grants  neither  shall  be  construed  to 
mean  that  the  Commission  has  approved  the 
contracts  for  purposes  of  49  U.S.C.  10713(e) 
not  that  the  Commission  is  deprived  of 
jurisdiction  to  institute  a  proceeding  on  its 
own  initiative  or  on  complaint,  to  review 
these  contracts  and  to  determine  their 
lawfulness. 


Sub-No. 

Name  of  railroad, 
coniraci  No .  and 

spfeates 

•Review 
board 

dale 

365 : 

Missouri  Paafic  RR 
Co  Exemption  lor 
Contract  Tarifi  ICC- 
MP-C-0154  Supp. 
2  (Com.  Grain 
Sofyhums. 
Soybeans  and /of 
Whoaii  »ia  Ports 
sen,9d  bv  MP  in 
Loiiisiana  and  Texs. 

2 

11-05-82 

366 

Grand  Trunk  Western 

3 

11-05-82 

RR  Co  Exemption 

for  Conl'acI  Tantf 

ICC-Grw-C-O0l6 

Suoo  2 

(IsoOutylenes) 

367 

Missoun  Paahc  RR 

1 

1I-0S-82 

Co  Exemption  for 

Contract  TanH  ICC- 

MP-C-0155 

366 

2 

Santa  Fe  Railway 

Co  Exempooo  (or 

Contract  Tantt  ICC- 

ATSf-C-0151 

(Steet  Shiptxjilding 

Piaiel 

369 

Kansas  O^  Soottiem 

3 

11-05-82 

Railway  Co 

Exemption  lor 

Contract  Tantt  iCC- 

KCS-C-0032  (Mill 

« 

Feed) 

Sub-No. 

Name  ol  railroad           -ppvot.       [>«rt«d 
contract  No .  and           "^^       ^SJT^ 

370- 

372 

Union  Pacific  RR  Co. 

Exemption  lor 

Contract  Tj»ifl  ICC- 

UP-C-0139 

(Excavated 

Malenal.  Fin 

Malenal  and  Crane) 
Nortdk  and  Western 

Railway  Co 

Exemption  lor 

Contrad  TaiiH  tCC- 

NW-C-0009^ 

(Intemri 

Comtwslion 

Engines.  MotOf 

Vehicle) 

1 
2 

11-05-82 

• 

11-05-82 

•Review  Board  No  1.  Menders  Parker.  Chandter.  and 
Forlier 

Review  Board  No  2  Memtiers  Carteton  Wilhans,  and 
Ewmg  (Member  Ewmg  not  parlic«iatiog  ) 

Review  Board  No   3.  Members  Krock.  Joyce,  and  Dowelt 

This  action  will  not  significantly  affect 
the  quality  of  the  human  environment  or 
conservation  of  energy  resources. 

(49  U.S.C.  10505.) 

By  the  Commission. 
Agatha  L  MoraiTin  irh. 
Secretary. 

|FR  Doc  B2-30990  Filed  11-10-82;  B:4S  am] 
BILLING  CODE  7035-01-M 

(Docket  No.  AB-2  (Sub-40)l 

Louisville  and  Nashville  Railroad 
Company — Abandonment— t  Posey 
Coiinty,  IN;  Findings 

Notice  is  hereby  given  pursuant  to  49 
U.S.C.  10903  that  the  Commission. 
Review  Board  Number  3.  has  issued  a 
certificate  authorizing  the  Louisville  and 
Nashville  Railroad  Company  to 
abandon  its  rail  line  known  as  the  Mt. 
Vernon  line  of  its  Evansville  Division 
extending  from  railroad  inilepost  ZJ-27B 
near  Cynthiana.  to  milepost  ZJ-300.5 
near  Mt.  Vernon,  a  distance  of  22.50 
miles,  in  Po.sey  County,  IN.  subject  to 
certain  conditions.  Since  no 
investigation  was  instituted,  the 
requirement  of  §  1121.38(b)  of  the 
Regulations  that  publication  of  notice  of 
abandonment  decisions  in  the  Federal 
Register  be  made  only  after  such  a 
decision  becomes  administratively  final 
was  waived. 

Upon  receipt  by  the  carrier  of  an 
actual  offer  of  financial  assistance,  the 
carrier  shall  make  available  to  the 
offeror  the  records,  accounts,  appraisals, 
working  papers,  and  other  documents 
used  in  preparing  Exhibit  I  (Section 
1121.45  of  the  Regulations).  Such 
documents  shall  be  made  available 
during  regular  business  hours  at  a  time 
and  place  mutually  agreeable  to  the 
parties. 

The  offer  must  l)e  filed  with  the 
Commission  and  served  concurrently  on 
the  applicant,  with  copies  to  Louis  E. 
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Gitomer,  Room  5417,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  no  later  than  10  days  from 
publication  of  this  Notice.  The  offer,  ds 
filed,  shall  contain  information  required 
pursuant  to  §  1121.38(b)(2)  and  (3)  of  the 
Regulations.  If  no  such  offer  is  received. 
the  certificate  of  public  convenience  and 
necessity  authorizing  abandonment 
shall  become  effective  30  days  from  the 
service  date  of  the  certificate. 
Agatha  L.  Mergenovich, 
Secretary. 

IFR  Doc.  82-30986  Filed  11-10-82:  fl  4,5  am| 
BHJJMG  CODE  7e3S-0t-« 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Board  for  International  Food  and 
Agricultural  Development;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  the  fifty-third  meeting 
of  the  Board  for  International  Food  and 
Agricultural  Development  (BIFAD)  on 
December  2, 1982,  and  the  first  meeting 
of  the  Joint  Committee  on  Agricultural 
Research  and  Development  (JCARD)  on 
November  30  and  December  1, 1982. 

The  purposes  of  the  BCFAD  meeting 
are  to:  consider  a  progress  report  on  the 
post-Cancun  Presidential  Missions  on 
Agricultural  Development;  to  receive  a 
report  by  JCARD  on  planning  of  its  work 
program;  and  to  hear  status  reports  on 
the  Agricultural  Development  Support 
project  being  implemented  in  Yemen  by 
the  Consortium  for  International 
Development,  and  the  proposed 
Cooperative  Program  between  U.S. 
Research  Institutions  and  International 
Agricultural  Research  Centers;  and  meet 
with  the  BIFAD  Support  Staff  to  discuss 
staff  actions  and  operational 
procedures. 

The  purposes  of  the  JCARD  meeting 
are  to:  impart  background  information 
on  JCARD  and  its  predecessor 
committees;  discuss  operational  matters, 
receive  reports  on  AID  activities  related 
to  the  international  agricultural  research 
centers,  participant  training  and 
university'strengthening  programs,  and 
formulation  of  sectorial  and  regional 
strategies  and  priorities;  and  to  consider 
JCARD's  work  program  and  priorities. 

The  BIFAD  meeting  will  begin  at  9:30 
a.m.  and  adjourn  at  12:00  noon,  and  will 
be  held  in  Room  1107,  New  State 
Department  Building,  22nd  and  C 
Streets,  N.VV..  Washington.  D.C.  The 
meeting  with  the  BIFAD  Support  Staff 
will  begin  at  8.00  a.m.  and  adjourn  at 


9:15  a.m.  This  meeting  will  be  held  in 
Room  2248,  New  State  Department 
Building.  22nd  and  C  Street,  NW., 
Washington,  DC. 

The  JCARD  meeting  will  include  three 
sessions,  from  1:00  p.m.  to  5:00  p.m.  on 
November  30,  1982.  and  9:00  a.m.  to 
12:00  noon  and  1:15  p.m.  to  5:00  p.m.  on 
December  1,  1982.  All  sessions  will  be 
held  at  the  Holiday  Inn,  1850  N.  Fort 
Myer  Drive.  Rosslyn,  Virginia. 

The  meetings  are  open  to  the  public. 
Any  interested  person  may  attend,  may 
file  written  statements  with  the  Board  or 
Committee  before  or  after  the  meetings, 
or  may  present  oral  statements  in 
accordance  with  procedurr-s 
established,  and  to  the  extent  the  time 
avdilabie  for  the  meetings  permit.  An 
escort  from  the"C"  Street  Information 
Desk  (Diplomatic  Entrance)  will  conduct 
you  to  the  BIFAD  meeting. 

Erven  J  Long.  Coordinator,  Title  XII 
Strengthening  Grants  and  University 
Relations,  Bureau  for  Science  and 
Technology,  Agency  for  International 
Development,  is  designated  as  A.I.D. 
Advisory  Committee  Representative  at 
the  BIFAD  meeting.  It  is  suggested  that 
thuse  desiring  further  information  write 
to  him  in  care  of  the  Agency  for 
International  Development. 
International  Development  Cooperation 
Agency.  Washington,  D.C.  20523,  or 
telephone  him  at  (703)  235-8929.  For 
information  about  the  JCARD  meeting, 
write  to  John  C.  Rothberg  at  the  same 
address,  or  telephone  him  at  (202)  632- 
0228. 

Dated:  November  2.  1982, 
Erven  ).  Long, 

A  {  D  Advisory  Committee  Representative, 
Board  for  In  ternationaJ  Food  and  Agricultural 

Devplopment. 

FH  'J<x  82- :n  ;0J  Filed  n-lO-aa  8:45  amj 
BILLING  CODE  611S-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  §  1301, 43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  April  15,  1982, 
Johnson  Malthey,  Inc..  1401  King  Road, 
West  Chester.  Pennsylvania  19380, 
made  application  to  the  Drug 
Enforcement  .■Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  Schedule  II  controlled  substance 
Fentanyl  Citrate  (9811), 

.^ny  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance, 


may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Acting  Administrator,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice,  1405  I 
Street,  NW.,  Washington,  D.C.  20537, 
Attention:  DEA  Federal  Register 
Representative  (Room  1203),  and  must 
be  filed  no  later  than  (30  days  from 
publication). 

Dated:  November  4,  1982, 

Gene  R.  Haislip. 

Deputy  Assistant  A  dministrator,  Office  of 
Diversion  Control.  Drug  Enforcement 

Administration. 

!FR  Doc.  82-31050  Filed  n-ll)-82;  8:4,=r  nm] 
BILLING  CODE  4410-09-M 


Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  September  1, 1982, 
and  published  in  the  Federal  Register  on 
September  8, 1982;  (47  FR  39632).  Wyeth 
Laboratories,  Inc.,  611  East  Nield  Street, 
P.O.  Box  565,  West  Chester, 
Pennsylvania  19380.  made  application  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


I    Sched- 
ule 


Drug 


Pethidine  (Mependme)  (9230) 

Pethidine-lnlermediate  A  (9232) 


No  comments  or  objections  having 
been  received  and  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21.  Code  of  Federal  Regulations. 
§  1301. 54(e].  the  Acting  Administrator 
hereby  orders  that  the  application 
submitted  by  the  above  firm  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  November  4, 1982. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

\Y^  Doc   82-,3104fl  Filed  11-10-82.  8.45  am| 
BILLING  CODE  4410-0»-M 


|FR  Doc  82-3121 
BIUJNGCODE 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Advisory  Committee  on  Construction 
Safety  and  Healtti;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Construction 
Safety  and  Health,  estabhshed  under 
section  107(e)(1)  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C.  333)  and  section  7(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  656)  will  meet  on 
November  30  and  December  1,  1982  in 
Room  C-5515,  Seminar  Room  6.  Frances 
Perkins  Department  of  Labor  Building, 
Washington,  D.C.  The  meeting  is  open  to 
the  pubhc  and  will  begin  at  9:30  a.m. 

The  agenda  for  this  meeting  will 
include  a  review  of  a  draft  proposal  for 
the  revision  of  Subpart  Q-Concrete, 
Concrete  Formwork  and  Precast 
Concrete,  and  a  general  discussion  of 
construction  safety  and  health  matters. 

Written  data,  views  or  comments  may 
be  submitted,  preferably  with  20  copies, 
to  the  Division  of  Consumer  Affairs. 
Any  such  submissions  received  prior  to 
the  meeting  will  be  provided  to  the 
members  of  the  Committee  and  will  be 
included  in  the  record  of  the  meeting. 

Anyone  wishing  to  make  an  oral 
presentation  should  notify  the  Division 
of  Consumer  Affairs  before  the  meeting. 
The  request  should  state  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  will  appear,  and  a  brief  outline  of 
the  content  of  the  presentation. 

Oral  presentations  will  be  scheduled 
at  the  discretion  of  the  Chairman 
depending  on  the  extent  to  which  time 
permits.  Communications  may  be  mailed 
to:  Ken  Hunt.  Committee  Management 
Officer,  Office  of  Information  and 
Consumer  Affairs,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Rm  N3635,  Washington, 
D.C.  20210:  Telephone:  202-523-6024. 

Materials  provided  to  members  of  the 
Committees  are  available  for  inspection 
and  copying  at  the  above  address. 

Signed  at  Washington.  DC.  the  9th  day  of 
November  1982. 

Thome  G.  Auchter, 

Assistant  Secretary. 

|FR  Doc  82-31213  Filed  11-10-82.  1005  am| 
BILUNQ  CODE  4S10-2e-M 


National  Advisory  Committee  on 
Occupational  Safety  and  Health; 
Meeting 

Notice  is  hereby  given  that  the 
National  Advisory  Committee  on 
Occupational  Safety  and  Health-will 


meet  in  Washington,  D.C.  on  December 
2  and  3, 1982.  The  meeting  will  begin  at 
9:30  a.m.  on  Thursday  December  2  in 
Room  S4215  of  the  Frances  Perkins 
Department  of  Labor  Building,  Third 
Street  and  Constitution  Avenue  NW., 
Washington,  D.C.  The  public  is  invited 
to  attend. 

The  National  Advisory  Committee 
was  established  under  Section  7(a)  of 
the  Occupational  Safety  and  Health  Act 
of  1970  (20  U.S.C.  656)  to  advise  the 
Secretary  of  Labor  and  the  Secretary  of 
Health  and  Human  Services  on  matters 
relating  to  the  administration  of  the  Act. 

The  meeting  agenda  will  include:  a 
report  on  the  recent  OSHA  Health 
Planning  Conference;  a  discussion  of 
operational  matters  pertaining  to  the 
National  Advisory  Committee:  and 
discussions  of  other  safety  and  health 
matters  relating  to  OSHA  and  NIOSH. 

Written  data  or  views  concerning 
these  agenda  items  may  be  submitted  to 
the  Division  of  Consumer  Affairs.  Such 
documents  which  are  received  before 
the  scheduled  meeting  dates,  preferably 
with  20  copies,  will  be  presented  to  the 
Committee  and  included  in  the  official 
record  of  the  proceedings. 

Anyone  who  wishes  to  make  an  oral 
presentation  should  notify  the  Division 
of  Consumer  Affairs  before  the  meeting 
date.  The  request  should  include  the 
amount  of  time  desired,  the  capacity  in 
which  the  person  will  appear  and  a  brief 
outline  of  the  content  of  the 
presentation.  Oral  presentations  will  be 
scheduled  at  the  discretion  of  the 
Chairman  of  the  Committee  to  the  extent 
which  time  permits, 

For  additional  information  contact: 
Clarence  Page.  Division  of  Consumer 
Affairs:  Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Rm  N3635,  Washington.  D.C.  20210; 
Telephone:  202-523--8024. 

Official  records  of  the  meetings  will 
be  available  for  public  inspection  at  the 
Division  of  Consumer  Affairs. 

Signed  at  Washington,  D.C.  this  9th  day  of 
November  1982, 

Thome  G.  Auchter, 

Assistant  Secretary. 

IFRDoc.  82-31214  Filed  11-iru82  10:05  ami 
BILLING  CX>DE  4S10-2e-M 


NATIONAL  SCIENCE  FOUNDATION 

Subcommittee  for  Ocean  Sciences 
Research  of  the  Advisory  Committee 
for  Ocean  Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended. 
Pub.  L.92-463,  the  National  Science 


Foundation  announces  the  following 
meeting: 

Name;  Subcommittee  for  Ocean  Sciences 
Research, 

Date  and  Time  December  1,  and  2,  1982. 
9:00  am  to  6:0(1  pm  each  da> 

Place  Room;-  523  and  642.  National  Science 
Foundation.  1800  G  Street,  NW..  Washincton, 
DC. 

Type  of  Meeti.ag;  Closed 

Contact  Person;  Dr.  Robert  E.  Wall,  Head, 
Ocean  Science  Researt;h  section,  room  611, 
National  Science  Foundation,  Washington. 
DC.  20550;  telepiione  (202)  357-7924. 

Purpose  of  Meeting:  To  provide  .idvice  and 
rerommendations  concerning  support  ior 
research  in  Oceanography. 

Ajjenda  To  re\  lew  and  evaluate  research 
P'-oposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing;  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c).  Government  irt  the 
Sunshine  Act. 

Authorit>'  To  Close  Meeti.nK,  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub  L.  92^h3,  The 
Committee  Management  Officer  was 
delegated  the  authorit)  to  make  suf  h 
determination  by  the  U  recior.  .\SF,  on  July  6. 
1979. 

M.  Rebecca  WinJtler, 

Committee  Management  Coordinator. 

November  8, 1982. 

(PR  Doc  82-31080  Filed  11-10-82;  «:«S«m| 

BiLUNG  coo£  rsss-oi-m 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Responses;  Availabifiry 

Recommendation  Responses  from: 

/■r,;,  -,.•,  4  .;;.■,';  ,,-,  Adrmnistration:  Sep.  27: 
A-82-74:  F.AA  is  preparing  an  Airworthiness 
Directive  to  require  inspection  of  Aero- 
Commander  model  685  aircraft  and 
modification  of  the  90°  induction  elbow  on 
the  turbocharger  inlet,  Spp  28:  A-82-56:  FAA 
is  developing  an  Airworthiness  directive 
concerning  the  isopropyi  alcohol  windshield 
deicing  systems  intalled  on  UHC-6  aircraft. 
A-82-57:  FAA  8  Small  Aircraft  Certification 
Directorate  in  Kansas  City  is  establishing  a 
project  to  have  all  aircraft  certification 
offices  review  and  evaluate  the  design  of  all 
isopropyi  alcohol  windshield  deice  systems 
on  small  airplanes  Sfp  2H  .'\-fi2-5S  F.AA 
will  emphasize  the  need  for  accurate  position 
reporting  when  communicatinK  with  air 
traffic  control  facilities  to  inspectors,  pilot 
examiners,  and  flight  instructors  through 
operations  bulletins  and  to  pilots  and 
industry  through  the  FAAs  Accident 
Prevention  Program  and  General  Aviation 
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News  Publication.  A-82-^:  FAA  will  review 
and  revise  the  helicopter  routes  at  Teterboro, 
New  Jersey,  airport  to  provide  for  the 
segregation  of  helicopters  and  Fixed-wing 
ancraft.  A-82-60:  Training  on  BRITE 
equipment  is  required,  as  outlined  in  the 
Instructional  F*rogram  Guide  TP12-0-1A, 
Phase  iX-Local  control,  of  air  traffic  control 
specialists  cualifying  on  the  local  control 
position  equipped  with  BRITE  units  whether 
the  facility  is  a  nonradar  or  radar  facility. 
Sep.  28:  A-82-62.  which  requested  a  program 
to  randomly  check  a  representative  sample  of 
United  Control  Corporation  (Sunstrand)  V- 
557  cockpit  voice  recorders  in  operational 
use:  FAA  is  obtaining  maintenance 
information  regarding  the  Pan  American 
Boeing  727  which  crashed  in  Kenner. 
Loiusiana,  to  confirm  whether  the  cockpit 
voice  recorder's  performance  as  described  by 
the  NTSB  is  maintenance-related,  and  is 
determining  the  number  of  V-557  cockpit 
voice  recorders  currently  in  use  and  the 
inspection  intervals  the  air  carriers  are  using, 
before  deciding  to  initiate  a  random 
sampling.  A-82-63:  After  completing  the 
evaluation  proposed  in  Recommendation  A- 
82-62 ,  the  FAA  will  study  the  feasibiliity  of 
requiring  the  removal  and  replacement  of  all 
United  Control  Corporation  V-557  cockpit 
voice  recorders.  Oct.  4:  A-82-163:  By  letter  to 
all  regional  Air  Traffic  Division  managers 
dated  Apr.  9,  1982,  the  FAA  reminded  all  air 
traffic  service  facilities  of  their  incident 
report  responsibilities,  especially  with  regard 
to  violations  of  14  CFR  105.  A~81-166: 
Advisory  Circular  90-^WB  and  the  September 
1982  issue  of  the  Airman's  Information 
.Manual  have  been  revised  to  include  detailed 
mformation  regarding  the 
psychophysiological  factors  affecting  pilots' 
ability  to  see  and  avoid  other  aircraft.  A-81- 
167:  which  recommended  amending  14  CFR 
105.14  to  require  that  a  parachute  jump 
aircraft  contact  the  air  traffic  control  facility 
having  junsdiction  of  the  airspace  in  which 
the  jump  is  to  be  initiated  rather  than  the 
"nearest  FAA  air  traffic  control  facility  of 
FAA  flight  service  station":  The  NTSB 
proposal  would  add  an  unnecessary 
regulatory  requirement  because  of  existing 
regulations  and  procedures  that  insure  piloj 
receipt  of  traffic  information  and  that  insure 
advance  information  is  given  to  appropriate 
air  traffic  control  facilities.  A-S2-168.  which 
recommended  amending  14  CFR  105  to 
require  that  the  pilot  of  a  jump  aircraft 
contact  all  control  facilities  having 
jurisdiction  of  the  airspace  in  which  the 
aircraft  will  transit  during  the  operation  for 
the  purpose  of  receiving  traffic  advisories: 
FAA  states  that  jump  operations  must  be 
performed  VFR  (visual  flight  rules)  and  that 
the  flight  to  the  area  will  be  conducted  VFR. 
A  radio  contact  rule  for  in-transit  VFR 
advisories  is  tantamount  to  establishing  a 
special  VFR  service  for  a  particular  userclass, 
and  requiring  that  user  class  to  request 
service.  Traffic  advisories  continue  to  be  an 
added  service  contingent  upon  controller  and 
system  limitation.  Oct.  5:  A-79-98:  The  need 
•o  consider  system  protection  has  become  an 
integral  part  of  the  certification  engineers' 
assessment  in  design  evaluation.  FAA  plans 
to  release  Advisory  Circular  25.1309.1-System 
0«8ign  Analysis  directly  addressing  the 


Failure  Mode  and  Effects  Analysis  approach 
to  aircraft  design.  Also,  FAA  has  a  current 
regulatory  project  for,  and  intends  to  issue  an 
Advance  Notice  of  Proposed  Rulemaking  on, 
the  development  of  standards  to  assure  that 
an  aircraft  is  designed  to  fly  after  structural 
failures  which,  of  themselves,  do  not  preclude 
continued  flight.  A-79-99:  FA/\  has  contacted 
the  principal  airworthiness  inspectors  with 
DC-10  responsibility  to  determine  the  status 
of  operator  compliance  progress  regarding 
Airworthiness  Directive  (AD)  81-03-03.  A- 
79-100:  FAA  has  determined  that  additional 
service  difficulty  reporting  requirements 
would  cause  an  economic  burden  without 
yielding  a  corresponding  increase  in  safety 
benefits.  A-79-101  and  -102.  regarding 
airline/manufacturer  maintenance  programs 
and  procedures:  The  relevance  of  statements 
made  m  NTSB  letter  of  jun.  8.  1982, 
concerning  these  recommendations  is  not 
clear  to  the  FAA.  Until  they  are  clarified, 
FAA  considers  the  action  taken  in  its  June  10, 

1981,  letter  valid,  A-79-103:  Notices  of 
Proposed  Rulemaking  81-10  (46  CFR  38054, 
July  23,  1981)  to  remove  .Appendix 

A  from  FAR  Part  43  and  to 
incorporate  the  Appendix  A 
material  in  an  .Advisory  Circular  (46  CFR 
38056.  July  23.  1981)  have  been  withdrawn  as 
a  result  of  public  comments  which  made  no 
recommendation  to  further  define  "major  or 
minor  "  airplane  repairs,  but  made  it  ciear 
that  the  public  preferred  an  alternative 
solution  to  those  that  were  proposed.  FAA  is 
initiating  meetings  with  all  segments  of  the 
aviation  industry  to  solicit  their  input  in  a 
program  to  provide  acceptable  criteria  for 
improved  classification  and  disposition  of 
"major  and  minor"  repairs.  A-79-104:  FAA 
states  that  amending  FAR  121.703  and  135.413 
to  include  reporting  maintenance-induced 
damage  would  cause  an  economic  burden 
without  yielding  a  corresponding  increase  in 
safety  benefits.  A-79-105:  The  Airplane  Flight 
Manual  one-engine  inoperative  procedures  in 
transport  category  airplanes  have  been  or 
will  be  revised  to  include  recommended 
approved  speeds  in  excess  of  V2  if  either 
performance  or  flight  characteristics  are  not 
degraded  at  the  higher  speed.  Oct.  5:  A-78-61: 
A  note  concerning  limitations  of  airport 
lighting  has  been  added  to  the  legend  on  the 
Sectional  Aeronautical  Charts,  effective  Feb. 
18.  1982.  Oct.  5:  A-82-13:  FAA  has  issued 
Change  2  to  Handbook  7110.65C,  Air  Traffic 
Control,  which  changes  paragraph  972b 
regarding  ground  separation  between  aircraft 
taxiing  for  takeoff,  holding  in  line  for  takeoff, 
and  taking  off.  A-a2-14:  Informational  data 
pertaining  to  the  hazards  associated  with 
aircraft  structural  and  engine  icing  will  be 
published  in  the  September  or  October  1982 
issue  of  the  Bulletin.  Oct.  6:  A-81-161: 
Information  emphasizing  the  importance  of 
following  established  procedures  published 
in  the  manufacturer's  engine  overhaul  manual 
was  published  in  the  June  1982  issue.  No,  47, 
of  Advisory  Circular  43-16,  General  Aviation 
Airworthiness  Alerts,  Oct.  8:  A-Bl-30:  FAA 
has  issued  Advisory  Circular  91-59, 
Inspection  and  Care  of  General  Aviation 
Aircraft  Exhaust  Systems,  dated  Aug,  20, 

1982,  emphasizing  the  safety  hazards  of 
poorly  maintained  exhaust  systems  on  single- 
engine  airplanes.  Oct.  6:  A-80-102:  FAA 


operations  and  maintenance  inspectors  have 
extended  their  inspection  periods  at  Nome, 
Bethel,  Ketchikan,  and  other  smaller  regional 
aviation  hubs  in  Alaska,  but  because  of  the 
limited  number  of  operators  and  the  low 
workload  activity  for  the  inspectors  at  these 
locations,  FAA  does  not  see  a  need  for 
permanent  coverage.  A-80-103:  Funding  for 
six  additional  "Meteor  Burst"  sites  for 
transmission  of  weather  observations  has 
been  requested  in  the  FY-1983  Alaskan 
Leased  Communications  Budget.  A-SO-104: 
The  television  weather  observation  system 
test  at  Valdez,  Alaska,  continues  to  provide 
useful  weather  data  to  the  parent  facility  at 
Cordova,  Alaska.  The  Unalakleet,  Alaska, 
system  is  being  relocated  to  a  remote  location 
in  southeastern  Alaska  and  will  provide  data 
to  the  Juneau  Flight  Service  Station.  Also, 
installations  are  planned  for  Farewell,  Fort 
Yukon,  and  Cape  Spencer,  Alaska.  Oct.  6:  A- 
80-88:  Airworthiness  Directive  (AD)  80-21-04 
was  superseded  by  AD  81-07-llRl  which 
required  retrofitting  of  all  affected  Cessna 
Model  335,  340,  and  340A  airplanes  with  a 
newly  certificated  horizontal  tail.  Oct.  8:  A- 
82-64:  FAA  rejects  the  recommendation  to 
require  a  retrofit  of  all  turbojet  airplanes 
certificated  before  Sep.  30, 1969,  and 
manufactured  before  a  specified  date,  with 
11-parameter  digital  recorders  because  the 
cost  involved  exceeds  the  benefits  by  $53.9 
million.  A-82-65:  FAA  rejects  the 
recommendation  to  replace  all  foil  flight  data 
recorders  with  compatible  digital  recorders 
because  the  cost  involved  exceeds  the 
benefits  by  $25.5  million.  A-82-66:  FAA 
rejects  the  recommendation  to  install  flight 
data  recorders  capable  of  recording  data 
from  which  certain  information  can  be 
determined  for  aircraft  manufactured  after  a 
specific  date  regardless  of  the  date  of  the 
original  type  certification  because  the  costs 
involved  exceed  the  benefits  by  $35.6  million. 
A-82-67:  FAA  is  considering  extensive 
amendment,  or  even  cancellation,  of  14  CFR 
127.  In  its  review,  analysis,  and  any  future 
rulemaking  proceedings,  FAA  will  consider 
requiring  that  rotor  craft  with  a  seating 
configuration  of  more  than  30  seats  or  a 
payload  capacity  of  more  than  7,500  pounds 
include  a  requirement  for  flight  data 
recorders.  Oct.  29:  A-B2-64:  FAA  is 
reconsidering  this  recommendation  to  require 
a  retrofit  of  all  turbojet  aircraft  certificated 
before  Sep.  30, 1969,  and  manufactured  before 
a  specified  date,  with  11-parameter  digital 
recorders.  While  FAA  analysis  is  not 
complete,  it  appears  that  some  form  of 
retrofit  is  in  the  public  interest.  A-82-65: 
Pending  the  results  of  FAA  analysis  regarding 
Recommendation  A-82-64,  FAA  is 
reconsidering  this  recommendation  to  replace 
all  foil  flight  data  recorders  with  compatible 
digital  recorders.  A  final  determination  will 
depend,  in  large  part,  on  the  time  required  to 
implement  any  retrofit  actions  which  may  be 
deemed  necessary,  since  a  short-term  retrofit, 
if  adopted,  would  obviate  the  need  for  this 
solution.  A-82-66:  FAA  is  reconsidering  this 
recommendation  to  install  flight  data 
recorders  capable  of  recording  data  from 
which  certain  information  can  be  determined 
for  aircraft  manufactured  after  a  specific  date 
regardless  of  the  date  of  the  original  type 
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certirication.  FAA  analysis  regarding 
Recommendation  A-82-64  will  include  this 
recommended  action.  It  appears  that  this 
recommendation,  or  adoption  of  a  course  of 
action  very  close  to  that  recommended,  may 
be  in  the  public  interest.  Oct.  13:  A-B2-77  and 
-78:  Airworthiness  Directive  82-15-07,  issued 
effective  July  26, 1982,  requires  an  improved 
tail  rotor  driveshaft  assembly  to  be  installed 
within  100  hours'  additional  time  in 
service  on  Robinson  R-22  helicopters.  Oct.  13: 
A-74-13:  A  program  for  the  design  and 
testing  of  a  Doppler  weather  radar  that  will 
detect  and  display  turbulence  and  wind  shear 
in  both  the  en  route  and  terminal 
environments  is  about  50  percent  complete. 
The  FAA,  the  U.S.  Air  Force,  and  the 
National  Weather  Service  have  established  a 
joint  unit  to  determine  what  and  how  the 
Doppler  radar  will  be  procured.  A-74-14:  In 
1978,  in  cooperation  with  the  National 
Weather  Service,  Center  Weather  Service 
Units  were  implemented  in  all  domestic  air 
route  traffic  control  centers  to  improve  the 
quality,  quantity,  and  operational 
significance  of  weather  information  available 
to  the  center.  Oct.  18:  A-82-70:  FAA  is 
revising  Order  8430.1B,  "Inspection  and 
Surveillance  Procedures — Air  Taxi 
Operators/Commuter  Air  Carriers  and 
Commercial  Operators,"  to  emphasize 
ensuring  compliance  with  oral  briefings  and 
the  supplemental  printed  cards  required  bvy 
Section  135.17;  ensuring  compliance  with  oral 
briefings  and  supplemental  briefing  cards  on 
fire  extinguisher  locations  and  use:  and  the 
importance  of  flight  crews  making  public 
address  announcements  slowly  and 
articulately.  A-82-T1:  FAA  has  amended 
previously  published  Maintenance  Bulletin 
23-1,  "Aircraft  FHiblic  Address  Systems"  to 
reemphasize  the  need  for  properly 
functioning  public  address  systems  to  assure 
that  safety  messages  by  the  crew  are 
understandable  in  all  areas  of  the  cabm  both 
on  the  ground  and  in  flight.  A-82-72:  FAA  has 
determined  that  an  amendment  to  Section 
135.155  is  not  appropriate  because  the 
"conveniently  located"  requirement  m 
Section  135.155  for  fire  extinguishers  in  crew 
and  passenger  compartments  coupled  with 
the  requirement  in  Section  135,117  to  orally 
brief  the  passengers  on  location  and  use  of 
fire  extinguishers,  and  supplement  the  oral 
briefing  by  printed  briefing  cards,  exceed  the 
requirements  of  Section  91.193(c)(4)  A-S2-73: 
FAA  has  initiated  a  formal  cabin  safety 
program  at  the  Mike  Monroney  Aeronautical 
Center  for  its  flight  standards  field 
inspectors.  A  revision  to  Order  8430.1B  will 
emphasize  cabin  safety  surveillance.  Oct.  25: 
A-80-22  and  23:  FAA  states  that  present 
methods  for  determining  visibility  are 
adequate,  and  it  would  be  inappropriate  to 
require  that  Knox  County  (Maine)  Regional 
Airport  implement  procedures  or  install 
equipment  beyond  that  acquired  by  existing 
requirements.  The  Departments  of  Commerce, 
Defense,  and  Transportation  are  currently 
reviewing  the  subject  of  visibihty  to  further 
define  and  refine  "visibihty"  and  to  establish 
guidelines  which  make  better  use  of  existing 
technology  to  provide  pilots  with  consistent 
weather  reports  that  are  representative  of  the 
conditions  they  are  hkely  to  encounter  in  the 
maneuvering  area  at  an  airport.  Oct  25:  A- 


82-68:  FAA's  investigation  to  date  of  the 
McCauley  Model  90-DHB  type  propeller 
indicates  that  the  failed  blade  could  be 
considered  an  isolated  case,  but  its 
examination  of  blades  is  continuing.  A-82-69: 
Manufacturer  has  examined  approximately 
800  forgings  of  the  failed  propellor  type  by 
chemically  etching  and  dye  penetrant 
inspection  and  has  not  found  any  forging 
defects.  McCauley  has  been  found  to  be  in 
compliance  with  inspection  procedures  listed 
in  Specification  MC-1061B.  Oct.  25:  A-78-27 
and  -28:  At  FAA's  request,  the  A-4 
Committee  of  the  Society  of  Automotive 
Engineers,  Inc.,  is  developing  an  Aerospace 
Standard  [minimum  performance  standard) 
(AS-8039)  for  general  aviation  flight  data 
recorders/cockpit  voice  recorders  for 
multiengine  tiu-bine-powered  aircraft  (fixed 
and  rotary  wing). 

National  Oceanic  and  Atmospheric 
Administration:  Oct.  6:  A-Bl-103: 
Improvements  in  the  forecasting  of  clear  air 
turbulence  is  dependent  on  data  acquisition 
beyond  what  is  pre-^ently  available.  The 
technique  proposed  by  the  Safety  Board  has 
been  found  to  be  of  negligible  or  no  value 

Aerospatiale  Helicopter  Corporation:  Sep. 
29:  A-82-101  through  -103:  If  rotorcraft  are 
required  to  have  cockpit  voice  recorders  and 
flight  data  recorders,  the  applicability  should 
be  consistent  with  FAA  rules  applying  to 
aircraft  with  passenger  capacity  of  10  or 
more,  excluding  crew  If  manufacturers  have 
to  prewire  their  aircraft  for  cockpit  voice 
recorders  and  flight  data  recorders  the  K.^A 
Type  Certificate  regulations  must  be  changed 
to  require  the  prewiring.  Prewiring 
requirements  could  not  be  made  mandatory 
until  the  equipment  wa.s  develuped  in  order 
that  the  prewiring  would  be  compntible  with 
the  equipment.  The  Safety  Board  and  the 
FAA  should  make  an  economic  impact  study 
under  Executive  Order  12291  regarding 
equipping  all  applicable  general  aviation 
aircraft  with  a  cockpit  voice  recorder  and  a 
flight  data  recorder 

Culfstream  American:  Oct.  1:  A-82-101 
through  -103:  Culfstream  II  (G-n59A) 
aircraft  currently  have  a  cockpit  voice 
recorder  installed  ds  standard  equipment. 
and  a  flight  data  recorder  is  a  customer 
option.  Advances  in  design  of  new  aircraft 
and  systems  portend  a  greater  need  for 
installation  of  flight  data  recorders/cockpit 
voice  recorders  to  provide  information  for 
accident/ incident  investigations. 

Fotrchild  Aircraft  Corporation:  Oct.  1:  A- 
82-101  through  -103:  The  high  cost  of 
engineering  the  installation  of  cockpit  voice 
recorders  and  flight  dnta  recorders  in  turbine- 
powered  airplanes  certificated  to  earn,'  six  or 
more  passengers  and  of  getting  it  FAA- 
approved.  as  well  as  the  cuntinuing  cost  of 
system  maintenance,  must  be  considered. 

National  Business  Aircraft  .■Association. 
Inc.:  Oct.  19:  A-82-104  and -105:  The  Safety 
Board  is  premature  in  asking  NBA.^  to 
encourage  its  membership  to  put  in  "general 
aviation"  cockpit  voice  recorders  and  flight 
data  recorders  when  they  do  not  exist.  The 
corporate  accident  statistics  do  not  support 
the  need  for  recorders.  Digital  flight  data 
recorders,  not  including  installation  charges, 
for  all  2,640  corporate/business  jet  aircaft 
would  cost  nearly  $32  million. 


General  A  viation  Manufacturers 
Association:  Oct.  23:  A-82-140  and  -141: 
GAMA  has  scheduled  a  meeting  for  Nov.  10 
with  representatives  of  the  aviation 
petroleum  industries  to  examine  the 
practicahty  of  standardizing  and  modifying 
nozzles  and  tank  openings  to  prevent  aircraft 
misfueling. 

State  of  Alaska:  Oct  19:  A~8n-96:  Most  of 
the  aviation  improvement  projects  funded  in 
Chap.er  50,  SLA  80  have  been  impelemented. 
A-80-97:  Improvements  to  the  level  of 
runway  maintenance  at  rural  villages  would 
be  possible  only  with  significant  program 
expansion,  which  is  not  feasible  at  this  time 
A-80-98:  Overall  statewide  responsibility  for 
airport  planning  rests  with  the  Planning  and 
Programming  staff  of  the  Centra!  Region  of 
the  Department  of  Transportation  and  Public 
Facilities.  The  responsibility  for  aL-port 
operations  is  vested  in  the  Maintenance  and 
Operational  Unit  of  the  same  region.  A-80-99: 
The  first  phase  of  the  Alaska  Aviation 
S\  stem  Plan  has  been  completed,  and  the 
second  phase  is  currently  being  negotiHted 
."I-SO-IOO- The  Alaska  V;l!a«e  Safety  Officer 
Program,  administered  b\  the  Maintenance 
and  Operations  Unit  of  the  Department  of 
Transportation  and  Public  Facilities,  has 
been  used  as  a  vehicle  for  impressing  the 
public  With  the  importance  of  respecting 
airports  and  reducing  vandalism. 

Note. — Single  copies  of  recommendation 
letters  (identified  by  recommendation 
number)  and  response  letters  are  free  on 
written  request  to:  Public  Inquiries  Section, 
National  Transportation  Safety  Board, 
Washington,  DC.  20594. 
H.  Ray  Smith,  Jr.. 
Federal  Register  Liafson  Officer. 
November  11, 1982 
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NUCLEAR  REGULATORY 

COMMISSION 

[Docket  No.  STN  50-5281 

Arizona  Public  Service  Co.  et  al.  (Palo 
Verde  Nuclear  Generating  Station,  Unit 
1;)  Order  Extending  Construction 
Completion  Date 

Arizona  Public  Service  Company,  Salt 
River  Proiecl  Agncuitural  Improvement 
and  Power  District.  Southern  California 
Edison  Company,  El  Paso  Electric 
Company.  Public  Service  Company  of 
New  Mexico.  Los  Angeles  Department 
of  Water  and  Power,  Southern 
California  Public  Power  Authority  and 
M-S-R  Public  Power  Agency  are  holders 
of  Construction  Permit  No.  CPF^R-141 
issued  by  the  Nuclear  Regulatory 
Commission  on  May  25. 1976  for  the 
Palo  Verde  Nuclear  Generating  Station, 
Unit  1.  This  facility  is  presently  under 
construction  al  the  applicants'  site  in 
^aricopa  County,  Arizona. 
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By  letter  dated  October  12, 1982. 
Arizona  Public  Service  Company  filed  a 
request  for  extension  of  the  latest 
construction  completion  date  for  the 
facility.  This  request  is  to  extend  the 
latest  completion  date  to  August  31, 1983 

Arizona  Public  Service  Company 
stated  that  this  extension  is  requested 
because  construction  has  been  delayed 
due  to: 

(1)  Late  delivery  of  key  electrical  and 
instrumentation  and  control  equipment: 

(2)  Changes  and  additions  to  the  Palo 
Verde  design  associated  with  TMI 
modifications  necessary  for  an  operating 
license; 

(3)  Changes  in  regulatory 
requirements  other  than  those  resulting 
from  the  TMI  accident;  and 

(4)  Lack  of  available  qualified 
personnel  to  perform  preoperational 
testing  and  other  problems  associated 
with  the  transition  from  the  construction 
phase  to  the  start-up  phase. 

Prior  public  notice  of  this  extension 
was  not  required  since  the  Commission 
has  determined  that  this  action  involves 
no  significant  hazards  consideration; 
good  cause  has  been  shown  for  the 
delays:  and  the  requested  extension  is 
for  a  reasonable  period  of  time.  The 
staffs  conclusions  are  set  forth  in  the 
NRC  staffs  evaluation  of  the  request  for 
extension. 

The  Commission  has  determined  that 
this  action  will  not  result  in  any 
significant  environmental  impact  and. 
pursuant  to  10  CFK  51.5(d)(4),  and 
environmental  impact  statement,  or 
negative  declaration  and  environmental 
impact  appraisal,  need  not  be  prepared 
in  connection  with  this  action. 

The  NRC  staffs  evaluation  of  the 
request  for  extension  of  the  construction 
permit  is  available  for  public  inspection 
dt  the  Commission's  public  document 
Room.  1717  H  Street.  .\.W.  Washington. 
D.C.  20555,  and  at  the  Phoenix  Public 
Library,  Science  and  Industry  Section. 
!2  East  McDowell  Road.  Phoenix, 
Arizona  85004. 

It  is  hereby  ordered  that  the  latest 
completion  date  for  CPPR-141  is 
extended  from  November  1, 1982  to 
August  31, 1983. 

Date  of  issuance:  November  4. 1982. 

For  the  Nuclear  regulatory  Commission. 

Robert  A.  Purple, 

Acting  Director.  Division  of  Licensing,  Office 
of  Nuclear  Regulatory  Regulation. 

|FR  Doc.  B2-310M  Filed  n-10-a2;  S:45  ami 
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(Docket  No.  50-237] 

Commonwealth  Edison  Co.; 
Systematic,  Evaluation,  Program; 
Availability  of  Draft  Integrated  Plant 
Safety  Assessment  Report  for  the 
Dresden  Nuclear  Power  Station,  Unit  2 

The  Nuclear  Regulatory  Commission's 
(NRC)  Office  of  Nuclear  Reactor 
Regulation  (NRR)  has  published  its  Draft 
Integrated  Plant  Safety  Assessment 
Report  related  to  Commonwealth  Edison 
Company's  Dresden  Nuclear  Power 
Station,  Unit  2  located  in  Grundy 
County,  Illinois. 

The  report  documents  the  review 
completed  under  the  Systematic 
Evaluation  Program  (SEP).  The  SEP  was 
initiated  by  the  NRC  to  review  the 
design  of  older  operating  nuclear  reactor 
plants  to  reconfirm  and  document  their 
safety.  The  review  has  provided  for  (1) 
an  assessment  of  the  significance  of 
differences  between  current  technical 
positions  on  selected  safety  issues  and 
those  that  existed  when  Dresden  Unit  2 
was  licensed,  (2)  a  basis  for  deciding  on 
how  these  differences  should  be 
resolved  in  an  integrated  plant  review, 
and  (3)  a  documented  evaluation  of 
plant  safety.  Equipment  and  procedural 
changes  have  been  identified  as  a  result 
of  the  review.  It  is  expected  that  the 
Final  version  of  this  report  and  its 
supplements  will  be  one  of  the  bases  for 
considering  the  issuance  of  a  full-term 
operating  license  in  place  of  the  existing 
provisional  operating  license. 

The  report  is  being  referred  to  the 
Advisory  Committee  on  Reactor 
Safeguards  and  is  being  made  available 
at  the  NRC's  Public  Document  Room, 
1717  H  Street.  NW..  Washington,  D.C. 
20555  and  at  the  Morris  Public  Library, 
604  Liberty  Street,  Morris,  Illinois  60451 
for  inspection  and  copying.  Single  copies 
of  this  report  (Document  No.  NUREG- 
08231  may  be  requested  from  the  U.S. 
Nuclear  Regulatory  Commission, 
Director.  Division  of  Technical 
Information  and  Document  Control, 
Washington,  DC.  20555,  Attention: 
Publications  Unit. 

Dated  at  Bethesda,  Maryland  this  29th  day 
of  October  1982. 

For  the  Nuclear  Rei^ulatory  Commission. 
Dennis  M.  Crutchfieid, 
Chief.  Operating  Reactors  Branch  No.  5, 
Division  of  Licensing- 

|FR  Doc.  82-310W  Filed  11-10-82:  8:44  am] 
BtUJNQ  COOE  7$90-O1-M 


[DocicetNa  70-13081 

General  Electric  Co.  (General  Electric 
Morris  Operation  Spent  Fuel  Storage 
Facility);  Withdrawal  of  Application  for 
Amendment  To  Expand  Spent  Fuel 
Storage  Capacity 

On  August  27, 1982,  counsel  for 
General  Electric  Company  filed  a  motion 
with  the  presiding  Atomic  Safety  and 
Licensing  Board  ("ASLB  "  or  "the 
Board")  requesting  the  Board  to  enter  an 
order(l)  granting  it  leave  to  withdrawl 
its  application,  dated  April  30, 1977,  to 
expand  the  spent  fuel  storage  capacity 
of  its  GE  Morris  Operation  and  (2) 
dismissing  the  proceeding  without 
prejudice.  A  Notice  of  Consideration  of 
Proposed  Modification  to  GE  Morris 
Operation  Fuel  Storage  Facility  was 
published  in  the  Federal  Register  on 
August  18, 1977  (42  FR  41675).  The 
proceedings  related  to  the  application 
have  been  suspended  since  December 
14, 1977,  when,  prior  to  any  ruling  on 
petitions  for  leave  to  intervene,  the 
Board  suspended  the  proceedings  at  the 
Applicant's  request,  in  view  of  the 
announcement  by  the  Department  of 
Energy  ("DOE")  of  the  proposed 
government  policy  concerning  spent 
fuel.  Thus,  no  safety  or  environmental 
hearings  were  held  and  no  authorization 
was  issued  for  expansion  of  the  spent 
fuel  storage  capacity  at  GE  Morris 
pursuant  to  the  Applicant's  proposal.  In 
its  motion  of  August  27,  1982  requesting 
permission  to  withdraw  its  application, 
the  Applicant  cited  the  DOE  policy  on 
spent  fuel  and  10  CFR  Part  72,  which 
would  require  a  new  application  in  the 
event  that  General  Electric  desired  to 
"^xpand  the  spent  fuel  storage  capacity 
at  the  Morris  Operation. 

On  September  21.  1982,  the  ASLB 
issued  an  order  granting  the  Applicant's 
motion  to  withdraw  its  application 
without  prejudice  and  dismissing  the 
proceeding,  also  without  prejudice. 

In  accordance  with  General  Electric's 
request  and  with  the  ASLB's  Order  of 
September  21, 1982.  and  pursuant  to  10 
CFR  2.107(c),  notice  is  hereby  given  that 
the  application  to  expana  the  spent  fuel 
storage  capacity  of  the  Morris  Operation 
has  been  withdrawn  and  that  the 
proceeding  in  this  matter  has  been 
dismissed. 

For  further  details  with  respect  to  this 
action  see  (1)  the  Applicant's  moUon  to 
withdraw  application  and  dismiss 
proceeding,  dated  August  27, 1982,  and 
(2)  the  NRC  Staffs  answer  to  the 
Applicant's  motion  to  withdraw  the 
application  and  dismiss  the  proceeding, 
dated  September  10, 1982.  and  (3)  the 
ASLB's  "Order  Granting  Motion  to 
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Withdraw  Application  and  Dismissing 
Proceeding  Without  Prejudice,"  dated 
September  21, 1982.  All  of  these  items 
are  available  for  pubhc  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  N.W.,  Washington,  D.C. 
and  the  Morris  PubUc  Library,  604 
Liberty  Street,  Morris,  Illinois  60451. 

Dated  at  Silver  Spring,  Maryland  this  3d 
day  of  November  1982. 

For  the  Nuclear  Regulatory  Commission. 
Leiand  C.  Rouse, 

Chief,  Advanced  Fuel  and  Spent  Fuel 
Licensing  Branch,  Division  of  Fuel  Cycle  and 
^  la  I e rial  Safety. 

IPR  Doc  82-31045  field  11-10-82:  8:45  am| 
BILUNG  COOE  7S«(M>1-M 

RAILROAD  RETIREMENT  BOARD 
Determination  of  Quarterly  Rate  of 
Excise  Tax  for  Railroad  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C.  3221(c)]. 
the  Railroad  Retirement  Board  has 
determined  that  the  excise  tax  imposed 
by  such  section  3221(c)  on  every 
employer,  with  respect  to  having 
individuals  in  his  employ,  for  enth 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  January  1, 1983.  shall  be  at  the 
rate  of  18!^  cents. 

In  accordance  with  directions  in 
section  15(a)  of  the  Railroad  Retirement 
Act  of  1974,  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  January  1,  1983,  24.4 
percent  of  the  taxes  collected  under 
sections  3211(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  75.6  percent  of  the  taxes 
collected  under  such  sections  3211(b) 
and  3221(c)  plus  one  hundred  percent  of 
the  taxes  collected  under  section  3221(d) 
of  the  Railroad  Retirement  Tax  Act  shall 
be  credited  to  the  Railruad  Retirement 
Supplemental  Account. 

Dated:  November  5.  1982. 

By  Authority  of  the  Bo.ird. 
James  T.  Brown, 
Chief  Executive  Officer. 

|FR  Doc,  82-31 OOB  Filed  11-10-82.  8  45  ami 
BILLINQ  CODE  7MS-01-M 

SECURITIES  AND  EXCHANGE 

COMMISSION 

[Release  No.  22696;  (70-6800)1 

Columbus  and  Southern  Ohio  Electric 
Co.;  Proposed  Issuance  and  Sale  of 
First  Mortgage  Bonds 

November  5. 1982. 
Columbus  and  Southern  Ohio  Electric 


Company  ("Company"),  215  North  Front 
Street,  Columbus,  Ohio  43215,  a  public- 
utility  subsidiary  of  American  Electric 
Power  Company,  Inc.,  a  registered 
holding  company,  has  filed  an 
application  with  this  Commission 
pursuant  to  Section  6(b)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act")  and  Rule  50  thereunder. 

The  Company  proposes  to  issue  and 
sell  up  to  $50,000,000  aggregate  principal 
amount  of  its  first  mortgage  bonds,  in 
one  or  more  series,  each  such  series 
having  a  maturity  of  not  less  than  5 
years  and  not  more  than  30  years.  The 
terms  will  be  determined  by  competitive 
bidding.  If  market  conditions  should  not 
be  propitious  for  the  sale  of  the  bonds 
on  a  competitive  bidding  basis,  the 
Company  intends  to  amend  this 
application  so  as  to  provide  for  their 
sale  on  another  basis.  The  proceeds  of 
the  bonds  will  be  used  to  repay 
unsecured  short-term  indebtednes-^of 
the  Company  consisting  of  short-term 
notes  and  commercial  paper  which  are 
estimated  to  aggregate  not  more  than 
$68,000,000,  to  repay  m.aturing  long-term 
debt,  to  reimburse  the  Company's 
treasury  for  expenditures  incurred  in 
connection  with  the  Company's 
construction  program  which  is  estimated 
at  $140,000,000  in  1982.  and  for  other 
corporate  purposes. 

The  application  and  any  amendments 
thereto  are  available  for  pubUc 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  2,  1982,  to  the 
Secretary.  Securities  and  Exchange 
Commission,  Washington.  D.C.  20549, 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or.  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed,  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  m  this  matter.  After  said  date,  the 
application,  as  filed  or  as  it  may  be 
amended,  may  be  granted. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 

George  A.  FitzsimmoDS,  t 

Secretary. 

(FR  Doc.  82-31096  Filed  11-10-82;  8:45  am) 
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The  Montana  Power  Co.;  Application 
and  Opportunity  for  Hearing 

November  5. 1982. 

Notice  is  hereby  given  that  The 
Montana  Power  Company  (the 
"Company")  has  filed  an  appiication 
under  clause  (ii)  of  Section  310(b)(lJ  of 
the  Trust  Indenture  Act  of  1939.  as 
amended  ("the  Act")  for  a  finding  that 
the  trusteeship  of  Citibank.  .N.A. 
("Citil?ank")  under  an  mdenture 
heretofore  qualified  under  the  .^cf  (the 
"1973  Indenture"),  and  a  new  indenture 
not  qualified  under  the  Act  (the  "1982 
Indenture"),  is  not  so  likely  to  involve  a 
material  cor.Hict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
Citibank  from  anting  as  trustee  under 
the  19"3  Indenture 

Section  310fb)  of  the  Act  provides  in 
par;  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  confiicting  interest  it  shall 
within  ninety  days  after  ascertaining 
that  it  has  such  conflicting  interest, 
either  eliminate  such  conflicting  interest 
or  resign.  Subsection  (1)  of  such  Section 
provides,  in  effect,  with  certain 
exceptions,  that  a  trustee  under  a 
quahfied  indenture  shall  be  deemed  to 
have  a  conflicting  interest  if  such  trustee 
is  trustee  under  another  indenture  under 
which  any  other  securities  of  the  same 
issuer  are  outstanding.  However,  under 
clause  (ii)  of  subsection  (1).  there  may 
be  excluded  from  the  operation  of  this 
provision  another  indenture  under 
which  other  securities  of  the  issuer  are 
outstanding,  if  the  issuer  shall  have 
sustained  the  burden  of  proving,  on 
application  to  the  Commission  and  after 
opportunity  for  hearing  thereon,  the 
trusteeship  under  such  qualified 
indenture  and  such  other  indenture  is 
not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
such  trustee  from  acting  as  trustee  under  t 
either  of  such  indentures. 

The  Company  alleges  that: 

(Ij  The  Company  has  outstanding  on 
the  date  hereof  $23,000,000  aggregate 
principal  amount  of  its  7*','^'  Sinking 
Fund  Debentures  due  1998  (the 
"Debentues")  issued  under  the  1973 
Indenture  executed  by  the  Company  and 
Citibank,  as  Trustee.  The  Debentures 
were  registered  under  the  Securities  Act 
of  1933.  as  amended  (File  No.  2-^6553). 
and  the  Indenture  was  qualified  under 
the  Trust  Indenture  Act  of  1939,  as 
amended  (File  No.  22-7420).  Citibank  is 
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currently  acting  as  trustee  under  the 
1973  Indenture. 

(2)  Pursuant  to  the  1982  Indenture, 
there  have  been  issued  $50,000,000 
aggregate  principal  amount  of  the  14)i% 
Guaranteed  Notes  due  1989  of  Montana 
Power  International  Finance,  N.V. 
("Finance"),  which  are  guaranteed  by 
the  Company  (the  "Guarantee  Notes"). 
Inasmuch  as  tiie  Guaranteed  Notes  are 
being  offered  and  sold  outside  the 
United  States,  its  territories  and 
possessions  to  persons  who  are  not 
national  or  residents  thereof,  the 
Guaranteed  Notes  are  not  being 
registered  under  the  Securities  Act  of 
1933  and  the  1982  Indenture  is  not  being 
qualified  under  the  Act. 

(3)  Execution  of  the  1982  Indenture 
could  involve  Citibank  in  a  conflict  of 
interest  within  the  meaning  of  Section 
10.09  of  the  1973  Indenture  since  the 
1982  Indenture  is  not  being  qualified 
under  the  Act. 

(4)  Section  10.09  of  the  1973  Indenture 
provides  in  part  as  follows: 

"(IV]  The  Trustee  shall  be  deemed  to 
have  a  conflicting  interest  if: 

(1)  The  Trustee  is  trustee  under 
another  indenture  under  which  any 
other  Securities,  or  certificates  of 
interest  or  participation  in  any  other 
Securities,  of  the  Obligor  are 
Outstanding  unless  such  other  indenture 
is  a  collateral  trust  indenture  under 
which  the  only  collateral  consists  of 
Debentures  issued  under  this  Indenture; 
provided,  however,  that  there  shall  be 
excluded  from  the  operation  of  this 
paragraph  another  indenture  or 
indentures  under  which  other  Securities 
or  certificates  of  interest  or  participation 
in  other  Securities  of  the  Obligor  are 
Outstanding  if  (i)  this  Indenture  and 
sach  other  indenture  or  indentures  are 
wholly  unsecured  and  such  uther 
indenture  or  indentures  are  hereafter 
qualified  under  the  Trust  Indenture  Act 
of  1939.  unless  the  Securities  and 
Exchange  Commission  shall  have  found 
and  declared  by  order  pursuant  to 
subsection  fbj  of  Section  305  or 
subsection  (c)  of  Section  307  of  the  Trust 
Indenture  Act  of  1939  that  differences 
exist  between  the  provisions  of  this 
Indenture  and  the  provisions  of  such 
oiher  indenture  or  indentures  which  are 
so  likely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  lor  the  protection  of 
investors  to  disqualify  the  Tnistee  from 
acting  as  such  under  one  of  such 
indentures,  or  (li)  the  Obligor  shalliiave 
sustained  the  burden  of  proving,  on 
application  to  the  Securities  and 
Exchange  Commission  and  after 
opportunity  for  hearing  thereon,  that  the 
trusteeship  under  this  Indenture  and 
such  other  indenture  is  not  so  likely  to 
involve  a  material  conflict  of  interest  as 


to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  the  Trustee  from  acting  as 
such  under  one  of  such  indentures;  and 
provided  further,  that  there  shall  be 
excluded  from  the  operation  of  this 
paragraph  the  Agreement,  dated  as  of 
May  1. 1954,  between  the  Company  and 
City  Bank  Farmers  Trust  Company  (now 
First  National  City  Bank),  Trustee,  under 
which  the  Company's  3K%  Sinking  Fund 
Debentures  due  1979  '  are  outstanding;" 

(5)  The  1973  and  1982  Indentures  are 
wholly  unsecured.  The  guaranty  of  the 
Guaranteed  Notes  by  the  Company 
under  the  1982  Indenture  ranks  equally 
with  the  Company's  other  unsecured 
and  unsubordinated  indebtedness, 
including  the  Debentures.  The  primary 
differences  between  the  1973  Indenture 
and  the  1982  Indenture,  and  between  the 
rights  of  the  holders  of  the  Debentures 
and  the  holders  of  the  Guaranteed 
Notes,  relate  to  aggregate  principal 
amounts,  dates  of  issue,  denominations, 
events  of  default,  maturity  and  interest 
payment  dates,  interest  rates,  places  of 
pciyment  of  interest  and  principal,  form 
of  registration,  redemption  or 
prepayment  procedures.  Trustee's 
reports,  restrictions  on  trans-ferability, 
provisions  for  conflicting  interest  of  the 
Trustee,  special  provisions  relating  to 
the  non-United  States  offering  of  the 
Guaranteed  Notes  and  other  provisions 
of  a  similar  nature.  Any  such  difference 
and  any  other  difference  in  the 
provisions  of  the  1973  and  the  1982 
Indentures  is  not  so  I'kely  to  involve  any 
material  conflict  of  interest  between  the 
respective  trusteeships  of  Citibank 
under  these  Indentures  so  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
Citibank  from  acting  as  trustee  under 
the  1973  Indenture. 

(6)  The  Company  is  not  in  default 
under  the  1973  or  the  1982  Indenture. 

(7)  In  1981.  Finance  sold  $.50,000,000 
aggregate  principal  amount  of  its  15 ^'i 
Guaranteed  Notes  due  1987,  pursuant  to 
an  indenture  dated  as  of  December  15, 
1981  entered  into  among  Finance,  the 
Company,  as  guarantor,  and  Citibank,  as 
trustee.  Those  Notes  and  that  Indenture 
are  substantially  identical  to  the 
Guaranteed  Notes  and  the  1982 
Indenture.  J»ursuant  to  the  Company  's 
application  in  File  No.  22-11471,  the 
Commission  on  March  18. 1982,  issued 
an  order  finding  and  declaring  that  the 
trusteeship  of  Citibank  under  the  1973 
and  1981  Indentures  was  not  so  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  Citibank  from  acting  as 


'  Since  retired. 


trustee  under  the  1973  Indenture. 

The  Company  has  waived  notice  of 
hearing,  and  hearing,  in  connection  with 
the  matter  referred  in  this  application. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  the  application, 
which  is  a  public  document  on  file  in  the 
office  of  the  Commission  at  450  Fifth 
Street,  NW.,  Washington.  D.C.  20549. 

Notice  is  further  given  that  any 
interested  persons  may,  not  later  than 
November  30, 1982.  request  in  writing 
that  a  hearing  be  held  on  such  matter, 
stating  the  nature  of  his  interest,  the 
reasons  for  such  request,  and  the  issues 
of  fact  or  law  raised  by  said  application 
which  he  desires  to  controvert,  or  he 
may  request  that  he  be  notified  if  the 
Commission  should  order  a  hearing 
thereon.  Any  such  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission,  Washington, 
D.C.  20549.  At  any  time  after  said  date, 
the  Commission  may  issue  an  order 
granting  the  application,  upon  such 
terms  and  conditions  as  the  Commission 
may  deem  necessary  or  appropriate  in 
the  public  interest  and  the  interest  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 
George  A.  Fitzsimmons. 

Secretary. 

|FR  Doc.  82-31092  Filed  ll-KMC;  3:45  dm) 
BILLING  COOE  8010-01-M 


[Release  No.  22697;  (70-6691)1 

Ohio  Power  Co.;  Proposed  Extension 
of  Time  for  and  Changes  In  the  Terms 
of  the  Issuance  and  Sale  of  Short- 
Term  Notes  to  Banks  and  Commercial 
Paper 

November  5. 19C2. 

Ohio  Power  Company  ("OPCo").  301 
Cleveland  Avenue,  S.W..  Canton.  Ohio 
44702,  an  electric  utility  subsidiary  of 
American  Electric  Power  Company,  Inc., 
a  registered  holding  companv,  h;is  filed 
with  this  Commission,  a  post-eifertive 
ameniiment  to  the  application  in  this 
proceeding  pursuant  to  Section  6(b|  of 
the  Public  Utility  Holding  Company  Act 
of  1935  ("Act")  and  Rule  .50(a)(5) 
promulgated  thereunder. 

By  order  in  this  proceeding  dated 
January  28,  1982  (HCAR  No,  22372), 
OPCo  was  authorized  to  issue  and  sell 
short-term  notes  to  a  number  of  banks 
and  commercial  paper  to  a  dealer  in 
commercial  paper  in  an  aggregate 
amount  not  to  exceed  $160,000,000 
outstanding  at  any  one  time.  The  notes 
to  banks  and  commercial  paper  were  to 
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be  issued  from  time  to  time  and  renewed 
from  time  to  time  prior  to  September  30, 
1982,  as  funds  were  required,  provided 
that  none  of  such  notes  to  banks  and 
commercial  paper  would  mature  later 
than  March  30, 1983. 

OPCo  now  proposes,  in  lieu  of  the 
above  notes,  to  issue  and  sell  short-term 
notes  to  banks  and  commercial  paper  to 
a  dealer  in  an  aggregate  amount  not  to 
exceed  $155,000,000  outstanding  at  any 
one  time.  The  notes  to  banks.and 
commercial  paper  will  be  issued  from 
time  to  time  and  renewed  from  time  to 
time  subsequent  to  December  31, 1982, 
and  prior  to  January  1,  1984,  as  funds 
may  be  required,  provided  that  none  of 
such  notes  to  banks  and  commercial 
paper  will  mature  later  than  June  30, 
1984. 

OPCo  has  credit  arrangements 
totaling  $472,025,000  with  two  groups  of 
banks.  OPCo's  credit  arrangements  with 
the  Ohio  banks  do  not  require  it  to 
maintain  additional  balances  as 
compensation  for  the  line  of  credit  made 
available  by  the  bank  since  OPCo 
maintains  deposit  balances  at  such 
banks  for  its  operational  and  fmancial 
needs  in  amounts  sufficient  to  satisfy 
any  compensating  balances  required 
with  respect  to  borrowings  from  such 
banks.  Borrowings  from  these  banks  will 
generally  bear  interest  at  an  annual  rate 
not  greater  than  the  bank's  prime 
commercial  rate  in  effect  from  time  to 
time.  The  other  banks  include  larger 
nationally  known  commercial  banks  and 
four  non-domestic  banking  institutions 
The  total  cost  of  borrowings  from  these 
banks  will  not  be  greater  than  the 
effective  rate  for  borrowmgs  bearing 
interest  at  the  prime  rate  with 
compensating  balances  equal  to  10 
percent  of  the  line  of  credit  and  10 
percent  of  the  amount  borrowed.  If  the 
balances  maintained  and  fees  paid  by 
OPCo  with  respect  to  the  banks  were 
maintained  and  paid  solely  to  fulfill 
requirements  for  borrowing  by  OPCo. 
the  effective  annual  interest  cost  to 
OPCo  under  any  of  the  arrangements, 
assuming  full  use  of  the  hne  of  credit, 
would  not  exceed  125  percent  of  the 
prime  commercial  rate  in  effect  from 
time  to  time,  or  not  more  than  15  percent 
on  the  basis  of  a  prime  commercial  rate 
of  12  percent.  The  commercial  paper  will 
be  sold  at  a  discount  rate  not  in  excess 
of  the  discount  rate  per  annum 
prevailing  at  the  time  of  issuance  for 
commercial  paper  of  comparable  quality 
and  maturity. 

OPCo  also  proposes  to  issue  and  sell 
its  demand  notes  to  the  Trust 
Department  of  AmeriTrust  Company  of 
Cleveland,  Ohio  {"AmeriTrust"),  in  the 
maximum  amount  of  $10,000,000. 


AmeriTrust  has  a  flow  of  funds,  as 
fiduciary  for  various  trust  accounts, 
which  would  be  available  for 
investments  in  such  demand  notes. 
These  demand  notes  will  be  in  the  form 
of  promissory  notes  in  denominations  of 
not  less  than  $1,000  bearing  an  annual 
interest  rate  equivalent  to  not  more  than 
the  sum  of  >i  percent  and  the  highest 
rate  paid  daily  by  General  Motors 
Acceptance  Corporation  on  its 
commercial  paper  with  a  maturity  of 
less  than  180  days.  It  is  stated  that. 
based  on  past  experience,  the  rate  of 
these  demand  notes  will  consistently  be 
lower  than  the  comparable  rates  for 
commercial  pnper  and  bank  borrowings 
including  the  effect  of  compensating 
balances.  On  September  30, 1982,  the 
highest  rate  paid  by  General  Motors 
Acceptance  Corporation  on  commercial 
paper  with  a  maturity  of  less  than  180 
days  was  10.50  percent. 

The  proceeds  of  the  short-term  debt 
incurred  by  OPCo  will  be  added  to  its 
general  funds  and  used  to  pay  the 
general  obligations  of  OPCo.  including 
expenses  incurred  in  its  various 
construction  projects,  and  for  other 
corporate  purposes.  The  presently 
estimated  cost  of  OPCo's  net 
construction  program  for  the  year  1983  is 
approximately  Sl52.O0O.0O0. 

The  post-effective  amendment  and 
any  further  amendments  are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by 
December  6.  1982,  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  and  serve  a 
copy  on  the  applicant  at  the  address 
specified  above.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  a  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
cnpy  of  any  notice  or  order  issued  in  this 
matter.  After  said  date,  the  application, 
as  now  amended  or  as  it  may  be  further 
amended,  may  be  granted. 

For  the  Com.Tiission.  by  the  Division  of 
Corporate  Regulation,  pursudnt  to  delegated 
authority, 

George  A.  Filzsimmons, 

Secretary. 

\yn.  Doc  82-31096  Filed  n-10-82;  8  45  am| 
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(Release  No.  34-19218;  FHe  No.  SR-AMEX- 
82-8.  Amdt  No.  1] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc.; 
Relating  to  Options  on  Stock  Indices 

Pursuant  to  Section  19(h)(l '  of  t.h( 
Securities  Exchange  .Act  of  1934.  15 
use.  78s(b)|l).  notice  is  hereby  given 
that  on  .November  1. 1982,  the  American 
Stock  Exchange.  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulaton.-  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Stod  E\,;hange,  Inc. 
(the  'Exchange")  is  ami  ndmg  its 
proposal  to  trade  stock  index  options 
(File  No.  SR-AME.X-82-8  as  set  forth 
below.  Italics  indicate  material  to  be 
added  to  the  proposed  rules  set  forth  in 
File  No.  SR-AMEX-82-8,  and  brackets 
1 1  indicate  material  to  be  deleted 
from  those  proposed  rules. 

Rule  900C  Applicability  and 
Definitions — 

(a)  APPLICABILITY— No  change. 

(b)  DEFINITIONS— The  following 
terms  as  used  in  the  Rules  in  this 
Section  shall,  unless  the  context 
otherwise  indicates  have  the  meanings 
herein  specified: 

(1)  Through  (11) — No  change. 

(12)  Covered — (i)  The  term  "covered" 
in  respect  of  a  short  position  in  a  call 
stock  ITtdex  option  contract  means  that 
[the  writer's  obligation  is  secured  by  a 
"specific  deposit"  or  an  "escrow 
deposit"  meeting  the  conditions  of  Rule 
610(f)  or  610(h),  respectively,  of  the  rules 
of  the  Options  Clearing  Corporation  or] 
the  writer  holds  in  theaame  account  as 
the  short  position,  on  the  basis  of 
[market  value  ("covering"  underlying 
stock)  or  of]  the  same  index  multiplier 
[(covering  option  contracts)],  a  long 
position  [either  in  the  underlying  stock 
index  group  or]  in  an  option  contract  of 
the  same  class  of  options  having  an 
exercise  price  equal  to  or  less  than  the 
exercise  price  of  the  option  contract  in 
such  short  position. 

(ii)  The  term  "covered"  in  respect  of  a 
short  position  in  a  put  stock  index 
option  contract  means  that  the  writer 
holds  in  the  same  account  as  the  short 
positioa  on  the  basis  of  the  same  index 
multiplier,  a  long  position  in  an  option 
contract  of  the  same  class  of  options 
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having  an  exercise  price  equal  to  or 
greater  than  the  exercise  price  of  the 
option  contract  in  such  short  position. 

(13)  No  change. 

(14)  No  change. 

Rule  905C  Exercise  Limits — 
[The  limitations  on  the  exercise  of 
options  set  forth  in  Rule  905  shall  not  be 
applicable  to  stock  index  options.] 

(a)  Kxercise  limits  relating  to  stock 
index  options  shall  be  governed  by  the 
provisions  of  Rule  905  except  that  the 
exercise  limit  applicable  to  each 
account  with  respect  to  each  stock 
index  group  shall  be  40.000  contracts. 

(b)  In  determining  compliance  with 
exercise  limits  applicable  to  stock  index 
options,  option  contracts  on  a  stock 
Index  group  shall  not  be  aggregated 
with  option  contracts  on  an  underlying 
stock  or  stocks  included  in  such  group, 
and  option  contracts  on  one  stock  index 
group  shall  not  be  aggregated  with 
option  contracts  on  any  other  stock 
index  group. 

«         *         *         «         * 

Rule  906C  Reporting  of  Options 
Positions — 

Positions  in  stock  index  options  shall 
be  reported  pursuant  to  Rule  906  except 
that  the  minimum  position  in  an  account 
which  must  be  reported  shall  be  [500J 
200  or  more  stock  index  option 
contracts.  In  computing  reportable 
options  positions  and  in  reporting 
options  positions  under  Rule  906,  option 
contracts  on  a  stock  index  group  shall 
not  be  aggregated  with  option  contracts 
on  an  underlying  stock  or  stocks 
included  in  such  group  and  option 
contracts  on  one  stock  index  group  shall 
not  be  aggregated  with  option  contracts 
on  any  other  stock  index  group. 

Rule  916C.  Withdrawal  of  Approval— 

Whenever  the  Exchange  determines 
that  an  underlying  stock  index  group 
previously  approved  for  Exchange 
option  transactions  does  not  meet  the 
then  current  requirements  for 
continuance  of  such  approval  or  for  any 
other  reason  should  no  longer  be 
approved,  the  Exchange  shall  not  open 
for  trading  any  additional  series  of  the 
class  covering  that  underlying  stock 
index  group  and  may  thereafter  prohibit 
any  opening  purchase  transactions  in 
series  of  options  of  that  class  previously 
opened  to  the  extent  it  shall  deem  such 
action  necessary  or  appropriate.  The 
fact  that  one  or  more  underlying  stocks 
included  in  a  stock  index  group 
approved  for  Exchange  option 
transaction  shall  subsequently  [be 
deleted  from  such  stock  index  group,  or 
shall]  fail  to  meet  the  guidelines  set 
forth  in  Rule  916  for  continued  approval 
by  the  Exchange  as  an  underlying 
security,  or  shall  for  any  other  reason  be 


deleted  from  such  stock  index  group, 
will  not  in  itself  result  in  the  withdrawal 
of  approval  of  such  stock  index  group 
for  Exchange  option  transactions; 
provided,  however,  that  nothing 
contained  herein  shall  authorize  the 
Exchange  to  open  far  trading  additional 
series  of  a  class  of  options  on  an 
underlying  stock  index  group  which 
does  not  include  the  minimum,  number 
of  stocks  required  for  initial  approval  of 
such  stock  index  group  under  Rule  90lC. 

Rule  918C.  Trading  Rotations.  Halts 
and  Supension — 

[The  opening]  trading  rotations  for 
[each]  a  class  of  Opening  stock  index 
options  shall  not  be  commenced  until 
the  current  numerical  index  value  of  the 
underlying  stock  index  group,  derived 
from  the  current  market  prices  of  the 
underlying  stocks  in  such  group,  is  being 
disseminated  in  a  normal  manner. 
Trading  on  the  Exchange  in  options  on  a 
stock  index  group  shall  be  halted  or 
suspended  whenever  trading  has  been 
halted  or  suspended  in  the  primary 
market(s)  for  any  combination  of 
underlying  stocks  accounting  for  10%  or 
more  of  the  current  index  group  value  if 
the  group  is  comprised  of  less  than  50 
stocks,  or  any  combination  of 
underlying  stocks  accounting  for  20%  or 
more  of  the  current  index  group  value  if 
the  group  is  comprised  of  50  stocks  or 
more,  or  whenever  the  Exchange 
otherwise  deems  such  action 
appropriate  in  the  interests  of  a  fair  and 
orderly  market  and  to  protect  investors. 
Among  the  factors  that  may  be 
considered  are  that: 

[(1)  all  trading  has  been  halted  or 
suspended  in  the  market  which  is  the 
primary  market  for  the  plurality  of  the 
underlying  stocks  included  in  such  stock 
index  group,  or] 

U~)1  (1)  the  current  calculation  of  the 
numerical  index  value  derived  from  the 
current  market  prices  of  the  underlying 
stocks  m  such  stock  index  group  is  not 
available,  or 

[(3)]  (2)  other  unusual  conditions  or 
circumstances  detrimental  to  the 
maintenance  of  a  fair  and  orderly 
market  are  present. 
Trading  in  any  class  or  series  of  stock 
index  options  that  has  been  the  subject 
of  a  halt  or  suspension  by  the  Exchange 
may  be  resumed  upon  a  determination 
by  the  Exchange  that  the  conditions 
which  led  to  the  halt  or  suspension  are 
no  longer  present  and  that  the  interests 
of  a  fair  and  orderly  market  are  best 
served  by  a  resumption  of  trading. 

Commentary 

.01    For  the  purposes  of  this  rule, 
trading  in  an  underlying  stock  which  is 
not  subject  to  real-time  last  sale 
reporting  shall  iye  deemed  to  be  halted 


when  the  dissemination  of  quotations 
for  such  stock  on  an  interdealer 
communications  system  has  been 
halted. 

***** 

Rule  980C.  E.xercise  of  Stock  Index 
Options — 

Upon  the  exercise  of  a  stock  index 
option  the  market  closing  index  group 
value  shall  be  established  as  of  the  close 
of  business  on  the  day  on  which  the 
exercise  notice  is  delivered  to  the 
Options  Clearing  Corporation  provided 
that,  except  on  the  last  business  day  of 
trading  in  any  series  prior  to  expiration, 
the  exercise  notice  is  actually  received 
by  the  Options  Clearing  Corporation  at 
or  prior  to  4:00  P.M..  e.s.t.  (3:00  P.M.. 
c.s.t.).  Fjcercise  notices  received  after 
such  time  will  be  treated  as  having  been 
received  the  following  day.  Except  as 
above  provided,  the  exercise  of  stock 
index  options  shall  be  governed  by  the 
provisions  of  Rule  980  and  the 
applicable  rules  of  the  Options  Clearing 
Corporation. 

II.  Self-Regulatory  OrganizatioD's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Ride 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C),  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  reason  for  revising  the  proposed 
definition  of  "covered"  is  to  eliminate 
the  provisions  of  the  definition  which 
contemplate  that  a  group  of  underlying 
stocks  may  serve  as  "cover"  for  a  stock 
index  call  option.  As  explained  in  the 
Exchange's  initial  submission  of 
proposed  rules  to  govern  stock  index 
options,  the  references  to  "covering" 
underlying  stocks  in  paragraph  (b){12)  of 
proposed  Rule  900C  were  intended  to 
reflect  the  Exchange's  plan  to  allow  a 
representative  sub-group  of  stocks 
included  in  a  stock  index  group  to  serve 
as  "cover"  for  a  call  option  on  the  stock 
index  group  if  the  sub-group  met  certain 
criteria.  Although  the  Exchange  is 
continuing  its  developmental  efforts  in 
this  regard,  it  may  wish  to  implement 
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trading  in  stock  index  options  before  a 
plan  has  been  developed  to  permit 
writers  of  index  options  to  use  stocks  as 
"cover."  Therefore,  the  Exchange  is 
deleting  the  reference  to  this  practice 
from  its  rules. 

The  purpose  of  Rule  905C  is  to 
establish  exercise  hmits  for  options  on 
stock  index  groups  comprised  of  50 
stocks  or  more.  This  rule  would 
correspond  with  Rule  904C  which,  ds 
explained  in  File  No.  SR-AMEX-a2-8. 
would  establish  a  40,000  contract 
position  limit  for  options  on  stock  index 
groups  comprised  of  50  stocks  or  more. 
The  Exchange  will  amend  both  rules  at 
a  later  date  to  provide  position  limits 
and  exercise  limits  for  options  on 
narrower  stock  index  groups. 

The  revision  of  Rule  906C  would 
provide  more  extensive  reporting  of 
options  positions  than  was  previously 
proposed,  in  order  to  allow  more 
thorough  monitoring  of  the  market  in 
stock  index  options  at  the 
commencement  of  trading.  After 
experience  has  been  gained  with  respp( ; 
to  stock  index  options,  the  Exchange 
may  propose  to  raise  the  reporting 
threshhold. 

The  revision  of  proposed  Rule  91 6C 
clarifies  that  the  Exchange  will  not  open 
new  option  series  on  a  stork  index 
group  at  any  time  when  the  number  of 
stocks  in  the  underlying  group  is  below 
the  minimum  number  required  for  initial 
approval  of  the  option  contract. 

The  revision  of  Rule  918C  would    _ 
require  the  Exchange  to  halt  trading  in  a 
stock  index  option  when  stocks 
accounting  for  the  specified  current 
index  group  value  are  subject  to  a 
trading  halt  or  suspension.  This  new 
requirement  supplements  the 
Exchange's  discretionary  authority  to 
impose  trading  halts  or  suspensions 
when  appropriate  in  the  interests  of  a 
fair  and  orderly  market  and  investor 
protection.  In  connection  with  this 
revision,  the  Exchange  is  deleting  the 
section  of  the  rule  which  would 
authorize  the  Exchange,  in  deciding 
whether  to  halt  trading  in  an  index 
option,  to  take  into  account  whether 
trading  has  been  halted  or  suspended  m 
the  primary  market  for  the  plurality  of 
the  stocks  in  the  underlying  stock  index 
group.  Since  the  plurahty  of  stocks 
comprising  a  stock  index  group  would 
encompass  at  least  20%  of  the  then 
current  index  group  value,  the  new 
requirement  renders  unnecessary  the 
guideline  which  is  being  deleted. 

The  Exchange  is  deleting  proposed 
Rule  980C  from  its  submission  because 
the  Exchange  believes  that  it  would  be 
more  appropriate  to  handle  the  subject 
matter  of  the  proposed  rule  in  the 
context  of  the  rules  of  The  Options 


Clearing  Corporation  concerning 
exercise  and  settlement. 

The  above  revisions  of  the  Exchange's 
proposed  rules  concerning  stock  index 
options  are  consistent  with  the  purposes 
of  the  Securities  Exchange  Act  of  1934 
(the  "Act")  and  the  rulfls  and  regulations 
thereunder,  and,  in  particular.  Section 
6(b)(5)  of  the  Act  in  that  they  would 
facilitate  the  maintenance  of  a  fair  and 
orderly  market  in  stock  index  options 
and  would  help  to  protect  investors. 

B.  Self- Regulatory  Organization's 

Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  changes  set  forth  hi'rein 
will  nut  impose  any  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Com.ments  an  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  on  the  proposed  rule 
changes  set  forth  herein  were  neither 
snhcited  nor  received. 

111.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  tor 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Cummission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-n^guld'ory 
organization  consents,  the  Commission 
wiii- 

lAj  By  order  approve  such  proposed 
rule  change,  or 

(H)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV'.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  SIX  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  Judiciary  Plaza,  450  Fifth 
Street,  N.W.,  Washington.  DC.  20.549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  tiled  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  will  also  be 


a\ailable  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self  regulatory  urgani/ation. 
-All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  within  21  days  after  the 
date  of  this  publication. 

For  the  Commission  by  the  Division  of 
VlHrket  Regulation,  pursuant  to  delegated 

duthority. 

Dated'  November  8,  1982. 
George  A.  Fitzsimmons, 
Secretary. 

|FR  tkK  85-31090  Filpcl  11-10-82.  8:45  ami 
BILUNG  CODE  M1(M)1-M 


(Release  No.  34-19219;  File  No  SR-CBOE- 

82-11) 

Self-Regulatory  Organizations: 
Proposed  Rule  Change.  Chicago  Board 
Options  Exchange.  Inc.:  Relating  to 
Index  Options 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  November  1,  1982.  the  Chicago 
Board  Options  Exchange,  Incorporated 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  mi  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Text  of  Proposed  Rule  Change 

Rule  24.5    Exercise  Limits 
(Index  option  contracts  shall  not  be 
subject  to  an  exercLse  hmit). 
In  determining  compliance  with  Rule 

4.12,  index  option  contracts  shall  be 
subject  to  a  contract  limitation  fixed  by 
the  Board,  which  shall  not  be  larger 
than  the  equivalent  of  a  $3tX)  million 
position. 

Rule  24.6    Reports  Related  to 
Position  Limits 

[In  determining  compliance  with  Rule 

4.13,  the  reporting  threshold  shall  be 
contracts  representing  an  underlying 
securities  position  valued  at  10%  of  the 
position  limit] 

[Reserved] 

II,  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  Its  filing  with  liie  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
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the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A).  (B),  and 
(C)  below. 

(AJ  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Rule  24.3    Dissemination  of 
Information 

At  the  present  time,  CBOE  intends  to 
calculate  and  disseminate  the  current 
index  value  once  a  minute,  [every 
fifteen  (15)  minutes.]  CBOE  will  have  the 
capacity  to  increase  the  frequency  of  the 
calculation  up  to  a  real-time  basis,  and 
will  increase  the  frequency  if  there  is  a 
request  from  those  who  trade  the  option 
or  if  market  conditions  make  it 
reasonable  to  increase  the  frequency 
Rule  24.5    Exercise  Limits 
[CBOE  believes  that  exercise  limits 
are  not  necessary  in  the  context  of 
options  that  are  settled  with  cash. 
Because  the  deliverable  supply  is 
available  currency,  if  does  not  seem 
possible  for  the  price  of  dollars  to  be 
changed  by  options  positions  of  less 
than  $300  million  being  exercised 
against  short  writers.  Similarly,  it  does 
not  seem  possible  to  squeeze  the  market 
by  staying  in  it  as  a  long  when  the 
deliverable  supply  is  scarce  because 
cash  is  the  deliverable  supply,  nor  is  it 
possible  to  comer  the  supply  of  United 
States  currency  through  the  index  option 
market.  For  those  reasons  the  Exchange 
proposes  to  not  have  an  exercise  limit 
for  index  options.) 

The  initial  rule  change  filing  did  not 
provide  for  any  exercise  limits.  The 
Exchange  has  reconsidered  whether 
there  should  be  exercise  limits  on  index 
options  and  has  determined  to  establish 
such  limits  at  a  level  consistent  with 
position  limits.  After  a  reasonable 
amount  of  experience  has  been  gained 
in  the  trading  of  index  options,  the 
Exchange  will  evaluate  the  function  of 
exercise  limits  in  a  cash-settlement 
context,  and  at  that  time  may  amend 
this  rule. 

Rule  24.6    Reports  Related  to 
Position  Limits 

(The  reportin^threshold  has  been  set 
at  10%  of  the  position  limit  for  index 
option  contracts.  The  Exchange  will 
consider  revising  this  standard  after  it 
has  gained  experience  in  trading  index 
options.] 

The  initial  rule  filing  set  forth  the 
reporting  threshold  at  10%  of  the 
position  limit  for  index  option  contracts. 
In  consultation  with  the  Commission, 
the  Exchange  has  determined  that,  at 
least  during  the  early  stages  of  the 
index  options  market,  the  200  contract 
threshold  in  Rule  4.13  will  be  retained. 
The  Exchange  will  consider  revising  the 


figure  after  experience  has  been  gained 
with  the  index  option  market. 

Expanded  discussion  on  uses  of  the 
index  option 

The  total  price  risk  from  holding  an 
equity  security  can  be  partitioned  into 
two  types  of  risk:  market  risk  (or 
■■systematic  risk"!  and  firm-specific  risk 
(or  ■■unsystematic  risk").  The  market 
risk  component  represents  that  portion 
of  a  security's  price  risk  due  to 
economy-  wide  factors  affecting  all 
stocks.  This  systematic  risk  is  measured 
by  a  stock 's  beta.  The  beta  is  a  measure 
of  how  the  stock  moves  relative  to  the 
market  as  a  whole.  A  beta  of  one  (1.0) 
indicates  that,  in  general,  the  stock 
moves  with  the  market  on  a  one  for  one 
basis  (i.e..  if  the  market  rises  10%  the 
stock  would  also  be  expected  to  rise  by 
10%  on  average).  Similarly,  betas  of  2.0 
and  0.5  would  indicate  that  the 
respective  stocks  tend  to  move  twice  as 
much  as  and  half  as  much  as  the 
market. 

The  firm-specific  risk  component  in  a 
security's  price  is  due  to  factors  which 
affect  the  particular  firm  alone.  Such 
factors  influence  the  firm 's  stock  price 
but  are  unrelated  to  the  general 
economic  conditions  affecting  stocks  as 
a  whole.  By  holding  a  single  stock 
unhedged,  an  investor  assumes  both 
market  and  firm  specific  risk,  since  the 
price  of  his  stock  is  subject  to  both. 

Through  portfolio  diversification,  an 
investor  can  eliminate  most  of  the  firm 
specific  risk  in  securities,  while 
maintaining  the  market  risk  component. 
The  beta  of  the  portfolio  indicates  the 
amount  of  market  risk  assumed.  Market 
risk  can  not  be  diversified  away  in  the 
same  way  that  firm-specific  risk  can. 
Thus  the  beta  of  the  portfolio  will  be  the 
weighted  average  of  the  betas  of  the 
component  securities. 

The  proposed  Index  Option  is 
designed  to  fill  the  needs  of  investors 
for  a  tool  to  manage  market  risk.  While 
portfolio  diversification  can  be  used  to 
reduce  firm-specific  risk,  and  downside 
risk  can  be  truncated  on  optionable 
stocks,  the  proposed  contract  Expands 
the  risk  management  opportunities 
available.  An  investor  with  a  well- 
diversified  portfolio  can  use  the 
contract  to  hedge  market  risk,  thereby 
eliminating  most  of  the  portfolio  risk, 
since  a  well-diversified  portfolio  is 
subject  to  almost  no  firm  specific  risk. 
An  investor  with  a  single  stock,  or  a 
small  number  of  stocks,  on  the  other 
hand,  could  use  the  contract  to  hedge 
the  market  risk  alone  while  choosing  to 
bear  the  firm-specific  risk. 

The  examples  which  follow  show  how 
the  proposed  Index  Option  would  be 
used  by  market  participants  to  hedge 
market-risk. 


Index  options  will  provide  useful 
ways  for  investors  to  hedge  against 
market  decline.  To  achieve  this,  an 
investor  could  sell  Index  Option  calls  or 
buy  puts  so  that  in  the  event  of  a  market 
decline,  the  gain  on  the  option  position 
fully  or  partially  offsets  the  loss  on  the 
long  stock  position.  The  nature  of  the 
hedged  position  will  depend  on  the  type 
of  portfolio  being  hedged.  These 
strategies  may  be  used  to  manage  the 
full  portfolio  risk  for  a  well-diversified 
portfolio,  while  hedging  only  the  market 
risk  component  for  an  undiversified 
portfolio.  This  distinction  should 
become  clear  in  the  examples  below. 
Mutual  funds,  insurance  companies 
and  pension  funds  investing  in  equities 
generally  purchase  a  large  number  of 
different  stocks  in  order  to  diversify 
away  firm-specif ic  risk.  The  remaining 
portfolio  risk  is  thus  almost  completely 
limited  to  market  risk.  Index  Options 
could  be  used  to  hedge  this  remaining 
risk  component. 

For  example,  a  portfolio  manager  with 
a  well-diversified  stock  portfolio  may 
expect  a  near-term  market  decline. 
However,  it  may  not  be  possible  to  sell 
the  portfolio  and  move  into  cash  for  a 
number  of  reasons:  (1)  Constant 
movement  between  stocks  and  cash 
would  involve  high  trnsaction  costs,  (2) 
sale  of  large  blocks  of  securities  may 
drive  down  the  price  of  the  securities 
being  sold,  and  (3)  the  manager  may  be 
constrained  by  covenant  from  having 
more  than  a  certain  percentage  of  funds 
in  cash.  By  selling  calls  on  Index 
Options  the  portfolio  manager  can 
partially  hedge  the  portfolio  against  a 
market  decline  without  incurring  the 
high  transaction  costs  involved  in 
actively  trading  the  portfolio.  Since  a 
well-diversified  portfolio  is  subject  to 
very  little  firm-specific  risk,  by  using 
Index  Options  to  hedge  market  risk,  a 
portfolio  manager  could  insulate  his 
portfolio  from  a  general  market  decline 
to  the  extent  of  the  premium  received  in 
the  call- writing  transaction. 

For  an  individual  investor  with  a 
single  stock,  or  a  small  portfolio.  Index 
Options  could  be  used  at  lay  off  the 
market  risk  component  of  the  portfolio, 
while  leaving  the  investor  the  firm- 
specific  risk.  This  would  be  a  very 
important  strategy  for  an  investor  who 
believes  himself  able  to  pick  stocks 
which  will  outperform  the  market,  yet  is 
unable  to  time  the  market.  Such  an 
investor  could  then  buy  what  he 
believes  to  be  high  performance  stocks 
and  sell  an  equivalent  amount  of  Index 
option  calls.  If  the  market  declines  by 
more  than  the  stocks  in  his  porfolio,  the 
investor  should  gain  more  on  his  short 
option  positicMi  than  he  loses  on  his  long 
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stuck  position.  And  if  his  stocks  rise 
more  than  the  market  during  a  rally,  he 
should  gain  more  on  his  long  stock 
position  than  he  loses  on  his  short 
contract  position.  Thus,  so  long  as  an 
investor  can  pick  stocks  which 
(Outperform  the  market,  he  will  be  able 
to  establish  positions  whereby  he  gains 
whether  the  overall  market  rises  or 
declines. 

Another  strategy  involves  the 
purchase  of  an  Index  option  position  to 
lock  in  current  stock  price  levels  for 
funds  to  be  invested  in  the  future.  This 
strategy  would  be  very  useful  for 
institutional  investors  with  well-defined 
future  cash  flows. 

Many  institutions  receive  cash 
inflows  on  a  regular  basis  which  they 
then  invest  in  common  stocks.  However 
It  a  fund  manager  anticipates  a  strong 
market  rally  before  the  investment 
funds  become  available,  he  may  want  to 
insure  that  his  fund  participates  in  the 
rising  market  now.  This  manager  would 
purchase  Index  call  options  in  the 
amount  of  the  future  cash  mflow.  When 
the  funds  are  finally  received  at  the 
Jeter  date,  the  contracts  would  he  .sold 
(1  lid  stocks  would  be  purchased.  If  stock 
prices  have  .risen  In  the  interim,  the  gain 
on  the  long  contract  position  should 
help  offset  the  higher  shore  prices  paid 
to  acquire  the  stocks.  .And  if  the  market 
has  declined,  the  lower  shore  prices 
paid  for  the  stocks  would  approximately 
offset  the  loss  on  the  long  contract 
position.  Either  way.  the  manager  locks 
in  the  present  price  level  for  his  future 
investments. 

fB)  Self-Regutatory  Organisation 's 
.Statement  on  Burden  on  Competition 

The  Exchange  does  not  believp  the 
proposed  amendment  will  imposo  any 
burden  on  competition. 

fCl  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
.Members.  Participants  or  Others 

Cloinmenis  on  the  pioposcd 
amendn^ent  were  neither  solicited  noi' 
leneived. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  dato  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 


(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  \hH 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W  . 
Washington.  DC.  Copies  of  the 
submission,  all  subsequent  a.-nendment.s. 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  propose;] 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
IJ.S.C.  552.  wilJ  be  available  for 
inspection  and  copying  at  the 
Commissions  Public  Reference  Section. 
Copies  of  the  I'lling  w'U  also  be 
available  far  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  'he  file 
number  in  the  caption  above  ,iiid  should 
be  submitted  within  21  days  after  the 
date  of  this  publication. 

For  the  Commission  by  the  Oivision  of 
Mnrket  Regulation,  pursuant  to  delegated 

aiuhority- 

Dated:  November  8, 1982. 
George  .\.  Fitzsimmons. 

Secretary 
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IRelease  No.  19215;  File  No.  SR-DTC-«2-8| 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the 
Depository  Trust  Co. 

\ovember  5.  !9fi2. 

Pursuant  to  Section  l'J(bHlj  of  thfi 
Securities  Exchange  Act  of  1934  (the 
"Acf).  15  U.S.C.  resibii  1 ),  notice  i.s 
hereby  given  that  on  Octotier  1.  1982.  the 
Depository  Trust  Company  ("ITIC") 
filed  with  the  Securities  and  Exiii.inge 
Commission  the  proposed  rule  change 
as  described  herein.  The  Com^mission   s 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  ghai-iue 
from  interested  persons. 

The  proposed  rule  change  revises 
D  IC's  fee  schedule  for  municipal  bor.d 
deposits.  Pre-arranged  bulk  municipal 
bond  deposits  of  DTC-eligible  issues 
that  are  interchangeable  between 


registered  and  bearer  form  will  be 
charged  at  a  rate  of  $8.00  for  all 

certificates  deposited  by  a  participant  in 
a  single  issue  during  any  day.  Bu'k 
deposits  of  all  other  DTC-eligible 
municipal  issues  deposited  bv  a 
participant  in  a  single  issue  on  one  day 
wiil  be  discounted  by  one-lhird  from 
DTC  s  present  fee  for  municipal  bond 
deposits(S4.00  per  issue  plus  a  charge 
after  the  first  TO  certificates  of  S2.00  per 
group  of  m  certificates,  with  a  maximum 
t'ltal  deposit  charge  of  $12.00  for  I.tO 
certii''icates).  DTC  believes  that  the 
revised  fee  will  attract  deposits  from 
holders  of  lar<>e  positions  in  municipal 
bonds,  thereby  encouraging  the 
immobilization  of  securities  in  accord 
with  the  purposes  of  Section  17.^  of  the 
Secur'iies  Exchange  .Act  of  j93-l 

The  foregoing  change  has  become 
effective,  pursuant  to  Section  19lb)(3)(A) 
of  the  Act  and  subparagraph  (e)  of 
Securities  Exchange  Act  Rule  19b--l.  At 
any  time  within  60  da>  s  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  submission 
within  21  days  after  the  date  of 
publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission. 
450  5th  Street.  N.W.,  Washington.  DC. 
20549.  Reference  should  be  made  to  File 
No.  SR-DTC-82-8. 

Copies  of  the  submission,  ail 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commissions  Public  Reference  Room, 
4.50  5th  Street.  .\  W..  Washington,  DC. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
avail.ible  for  inspection  and  copying  at 
'he  principal  office  of  the  above- 
mentioned  self- regulatory  organization. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
George  A.  Fitzsimmons,  | 

Secretary. 

|FR  Doc.  82-31094  Filed  U-10-82;  8:46  am| 
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[Rel«aM  No.  34-19216;  File  No.  SR-NYSE- 
82-2;  Amdt  No.  2] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change;  New  York 
Stock  Exchange,  Inc.;  Relating  To 
Proposed  Rules  for  the  Trading  of 
Index  Stock  Group  Options 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  June  10. 1982.  the  New  York 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  U.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  February  8. 1982.  the  Exchange 
filed  a  proposed  rule  change  respecting 
index  stock  group  options.  File  No.  SR- 
N'YSE-82-2.  that  was  subsequently 
modified  by  an  Amendment  No.  1  filed 
on  April  8, 1982  (collectively,  the  "index 
stock  group  option  filing").  Amendment 
No.  2  incorporates  as  appropriate  into 
the  index  stock  group  option  filing 
comments  received  from  the 
Commission  staff  on  a  pending  proposed 
rule  change  of  the  Exchange  respecting 
mini  stock  group  options.  File  No.  SR- 
NYSE-82-6  (the  "mini  stock  group 
option  filing").  Concurrently  with  its 
filing  of  this  Amendment  No.  2,  the 
Exchange  is  also  filing  with  the 
Commission  an  Amendment  No.  1  to  the 
mini  stock  group  option  filing. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  fV  below. 
The  self-regulatory  organization  has 


prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 

statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose.  The  purpose  of 
Amendment  No.  2  is  to  modify  the  index 
stock  group  option  filing  in  order  to 
incorporate  as  appropriate  comments 
received  from  the  Commission  staff 
following  its  review  of  the  mini  stock 
group  option  filing  and  to  make  minor 
technical  corrections.  More  specifically. 
the  purposes  of  the  principal  changes 
are  as  follows: 

Opening  of  Series — Amendment  No.  2 
provides  that,  except  with  respect  to 
series  with  less  than  45  days  to 
expiration,  the  Exchange  will  introduce 
additional  series  of  options  with  new 
exercise  prices  when  the  market  price  or 
value  of  the  underlying  security  or  stock 
group  coincides  with  the  exercise  price 
of  options  series  which  are  currently 
open  for  trading.  The  change  is  in 
conformity  with  policies  adopted  by  the 
American  Stock  Exchange,  Inc. 
(•■A.MEX")  in  File  Nos.  SR-AMEX-80-24 
and  SR-AMEX-81-14  and  approved  by 
the  Commission.  (Rule  703.) 

Trading  Rotations.  Halts  and 
Suspensions — Amendment  No.  2 
incorporates  the  provisions  of  AMEX 
Rule  1.02  that  permit  the  completion  of 
one  trading  rotation  in  any  class  of 
options  outside  normal  trading  hours 
under  certain  specified  circumstances 
and  with  the  authorization  of  Floor 
Officials.  (Rules  717.50  and  792.) 

Floor  Rules — In  order  to  prevent  a 
member  from  taking  advantage  of  non- 
member  customers.  Amendment  No.  2 
requires  that  when  a  member  (other 
than  a  specialist)  takes  or  supplies  and 
option  for  an  account  in  which  he  is 
interested  for  the  purpose  of  filling  an 
order  accepted  for  execution  from  a 
non-member  customer,  the  member  must 
obtain  the  customer's  consent.  (Rule 
750(g).) 

Competitive  Option  Traders— In  order 
to  further  strengthen  Rule  758'8  scheme 
of  conditioning  the  right  to  effect  on- 
Floor  proprietary  transactions  upon  the 
undertaking  of  market-making 
responsibilities,  Amendment  No.  2  (1) 
deletes  bona  fide  arbitrage  transactions 
from  the  exceptions  to  the  requirement 
for  registration  as  a  Competitive  Option 
Trader  ('COT")  (Rule  758{a)(iii)),  (2) 
confines  the  registration  exception  for 


on-Floor  proprietary  transactions  made 
with  Floor  Official's  approval  to  COTs 
registered  in  other  kinds  of  options  (Rule 
758(a)(iii))  and  (3)  adds  an  exphcit 
prohibition  constraining  a  COT  from 
delegating  his  COT  function  to  a  floor 
broker  (Rule  758(e)). 

The  amendment  also  makes  clear  that 
the  requirement  that  a  broker  announce 
when  he  is  acting  for  a  COT  applies  in 
all  instances.  (Rule  758.85(b)  and  .90.)  In 
addition.  Rule  758  is  modified  in  a 
number  of  places  to  clarify  that  while  a 
COT  registers  as  to,  and  has  market- 
making  responsibilities  for,  all  classes  of 
options  of  the  same  kind  (e.g.,  as  to  all 
index  stock  group  options),  he  has 
certain  special  responsibilities  for  those 
classes  to  which  he  is  assigned.  Finally, 
the  rule's  prohibition  on  executing  on 
the  same  day  both  an  on-Floor  and  an 
off-Floor  proprietary  order  in  options  on 
the  same  stock  group  having  the  same 
expiration  date  and  exercise  price  is 
revised  to  make  clear  that  it  does  not 
preclude  an  off-Floor  transaction  in  a 
put  if  the  on-Floor  proprietary 
transaction  is  in  a  call,  and  vice  versa. 
The  change  recognizes  the  near 
impossibility  of  manipulating  the  market 
in  one  type  of  option  through  activity  in 
the  other  type.  (Rule  758(b)(ii)(A).) 

(2)  Statutory  Basis.  The  additional 
changes  to  the  index  stock  group  option 
filing  proposed  in  Amendment  No.  2 
have  the  same  statutory  basis  as  the 
index  stock  group  option  filing. 

(BJ  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
changes  proposed  to  the  index  stock 
group  option  filing  will  not  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  and  that  the 
changes  will  contribute  to  the 
competitive  benefits  noted  in  the  index 
stock  group  option  filing. 

(CJ  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Qthers 

The  Exchange  has  considered  the 
comments  from  the  Commission  staff  on 
the  mini  stock  group  option  filing  that 
are  relevant  to  the  index  stock  group 
option  filing.  Amendment  No.  2 
incorporates  those  comments  into  the 
index  stock  group  options  filing  to  the 
extent  such  incorporation  seems 
appropriate  to  the  Exchange.  The 
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Exchange  has  not  solicited,  and  does  not 
intend  to  solicit,  comments  regarding  the 
amendment.  The  Exchange  has  not 
received  any  unsolicited  written 
comments  from  members  or  other 
interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  ail  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commissions  Public  Reference  Section, 
450  Fifth  Street,  Washington.  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  within  21  days  after  the 
date  of  this  publication. 

For  the  Commission,  by  the  Division  of 
Marl<et  Regulation  pursuant  to  delegated 
authority. 

Dated:  November  8.  19H2, 
George  A.  Fitzsimmons, 
Secretary. 

|FR  Doc  82-31097  Filed  11-10-82;  8:45  dm| 
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[Release  No.  34-19217;  RIe  No.  SR-NYSE- 
82-2;  Amdt  No.  3] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change;  New  York 
Stock  Exchange,  Inc.;  Relating  to 
Proposed  Rules  for  the  Trading  of 
Index  Stock  Group  Options 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934.  15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  18,  1982,  the  New  York 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  February  5. 1982.  the  Exchange 
filed  a  proposed  rule  change  respecting 
index  stock  group  options,  File  No.  SR- 
NYSE-82-2,  that  was  subsequently 
modified  by  an  Amendment  No.  1  filed 
on  April  8,  1982,  and  an  Amendment  No. 
2  filed  on  )une  9,  1982  (collectively,  the 
"index  stock  group  option  filing"). 
Amendment  No.  3  incorporates  as 
appropriate  into  the  index  stock  group 
option  filing  comments  received  from 
the  Commission  staff  on  the  filing.  As 
more  specifically  described  in  Item 
11(A)(1),  the  amendment  (A) 
incorporates  exercise  intervals  into  the 
filing,  (B)  restates  the  position  and 
exercise  lim.its  in  terms  of  the  aggregate 
value  covered  and  (C)  states  specific 
parameters  for  halting  trading  in  an 
index  stock  group  opUon  when  the 
stocks  contributing  a  substantial  pcfrtion 
of  the  index  value  are  not  tradina. 

II.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(AJ  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

[l]  Purpose.  The  purpose  of 
Amendment  No.  3  is  to  incorporate  into 
the  i/idex  stock  group  option  filing  as 
appropriate  comments  received  from  ihe 
Commission  staff  following  its  review  of 
the  filing.  More  specifically,  the  nature 
and  purpose  of  the  changes  are  as 
follows: 

E.xercise  Inten  oJs — Amendment  No.  3 
incorporates  into  the  filing  exercise 
intervals  of  two  points  for  index  stock 
group  options  having  a  current  mdex 
group  value  of  S50  or  less  and  five  points 
for  index  slock  group  options  having  a 
current  index  group  value  of  more  than 
S50.  (Rule  703.) 

Position  and  Exercise  Limits — The 
index  stock  group  option  filing  as 
heretofore  amended  provided  for 
position  and  exernse  limits  of  40.000 
contracts.  That  limit  was  derived  with 
particular  reference  to  the  proposed 
option  on  a  stork  eroup  comprised  in 
accordance  with  'he  .NYSE  Composite 
Index.  In  order  to  provide  standardized 
position  and  exercise  limits  regardless 
of  the  index  value  or  the  index 
multiplier.  Amendment  No.  3 
reexpresses  the  40.000  contract  limit  in 
terms  of  the  number  of  contracts 
covering  an  aggregate  value  of  $300 
mHUion  (original  limit  X  current 
'composite  index  group  value  X 
multiplier  =  40.000  X  $71  X  100=$284 
million).  (Rules  704  and  705.) 

Trading  Halts  and  Suspensjors — In 
order  to  take  into  account  the  possibility 
that  trading  in  underlying  stocks  that 
contribute  a  substantial  portion  of  the 
value  of  an  index  may  be  halted  or 
suspended  even  though  the  markets  for 
the  underlying  stocks  are  generally 
open.  Amendment  No.  3  establishes 
thresholds  for  halting  or  suspending 
trading  of  10  percent  of  the  weighted 
value  for  index  groups  of  50  or  fewer 
stocks  and  of  20  percent  for  groups  of 
more  than  50  stocks.  (Rule  717.) 

(2)  Statutory  Basis.  The  changes  to  the 
index  stock  group  option  filing  proposed 
in  Amendment  No  3  have  the  same 
statutory  basis  as  the  index  stock  group 
option  filing. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 

changes  proposed  to  the  index  stock 
group  option  filing  will  not  impose  an\ 
burden  on  competition  that  is  not 
necessary  or  appropriate  m  furtherance 
of  the  purposes  of  the  Act.  and  that  the 
changes  wdl  contribute  to  the 
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competitive  benefits  noted  in  the  index 
stock  group  option  filing 

(C)  Self-Regulatory-  Organ ization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  has  considered  the 
comments  from  the  Commission  staff  on 
the  index  stock  group  option  filing. 
Amendment  No.  3  mcorporates  thosn 
comments  to  the  extent  such 
incorporation  seems  appropriate  to  the 
Exchange.  The  Exchange  has  not 
solicited,  and  does  not  intend  to  solicit. 
comments  regarding  Amendment  No  3 
The  Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  tiiis  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiil: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  chanop 
should  be  disapproved. 

IV.  Solicitation  of  Comments   ' 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  N'W*.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  tfie  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  thfit 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.SC.  552,  will  be  available  fur 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington.  D.C 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization 
All  submiBsions  should  refer  to  the  file 
number  m  the  caption  above  and  should 
be  submitted  within  21  days  after  the 
date  of  this  publication. 


Far  the  Commission  by  the  Division  of 
M.irkel  Resjulntion.  pursuant  to  delegated 
authority 

Diited   November  B.  1962. 
George  A.  Fitrsiininons. 
Secretary. 

IFR  82-31098  Filed  11-10-182;  8:45  dim| 
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Researcti  Forum 

The  Securities  and  Exchange 
Commission  will  hold  a  Research  Forum 
on  Wednesday.  November  17,  1982,  from 
2:(.)0  p.m.-5;00  p.m.  in  Room  lC30.  450  5th 
Street.  .\'.W.,  Washnington,  D.C. 
Representatives  of  various  users  of  the 
Commission's  documents  have  been 
invited  to  the  Forum  to  discuss  the  form 
and  content  of  disclosure  requirements 
in  annual  reports  to  shareholders, 
annual  repcirts  on  Form  10-K  and  proxy 
statements  and  to  discuss  ways  in 
which  the  Comnussion  may  encourage 
interested  members  of  the  public  to  be 
mure  responsive  to  Commission  releases 
issuing  rulemaking  proposals  for  public 
comment.  Members  of  the  public  are 
invited  to  attend,  insofar  as  seating  is 
available. 

For  further  information,  please  contact 
Susan  P  Davis  at  (202)  272-2589. 
George  A.  FitTsimmons, 
Secretary 
November  5, 1982. 
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(Release  No.  22693;  70-<7931 

Alabama  Power  Co.  et  aU  Proposed 
Issuance  of  First  Mortgage  Bonds  for 
Sinking  Fund  Purposes 

November  4,  13B2 

In  the  matter  of  Alaluima  Power  Co.. 
6(X)  .North  185th  Street,  Birmingham. 
Alabama  35291:  Georgia  Power  Co..  333 
Piedmont  Avenue.  Atlanta,  Georgia 
30308.  Gulf  Power  Co..  75  North  Pace 
Boulevard,  Pensacola.  Florida  32520; 
Mississippi  Power  Co.,  2992  West  Bearh 
Boulevard,  Gulfport,  Mississippi  39501 
("0-^"93), 

Alabama  Power  Company 
("Alabama"),  Georgia  Power  Company 
("■Georgia").  Gulf  Power  Company 
(Gulf)  and  Mississippi  Power 
Company  ("Mississippi") 
("Companies"),  public  utility 
subsidianes  of  The  Southern  Company, 
a  registered  holding  company,  have  filed 
an  application-declaration  with  this 
Cnmmission  pursuant  to  Sections  6  and 
7  of  the  Public  Utility  Holding  Company 
Act  of  1935  ("Art")  and  Rule  50(a)(5] 
thereunder. 


Alabama,  Georgia,  Gulf  and 
Mississippi  propose  to  obtain  the 
authentication  and  delivery  of  certain 
series  of  their  respetive  First  Mortgage 
Bonds  ("Bonds")  and  to  surrender  such 
Bonds  to  the  trustee  under  the  indenture 
of  the  respective  Companies  to  satisfy, 
in  whole  or  in  part,  the  sinking  fund 
(improvement  fund  in  the  case  of 
Alabama)  requirements  provided  for  in 
their  indentures  to  be  satisfied  on  or 
prior  to  June  1,  1983. 

The  indentures  provide  for  annual 
sinking  fund  (improvement  fund) 
payments  on' or  before  June  1  of  each 
year  in  an  amount  equal  to  1%  of  the 
principal  amount  of  bonds  authenticated 
under  the  respective  indentures  prior  to 
the  preceding  January  1  (less  bonds 
retired  directly  or  indirectly  as  a  result 
of  the  release  of  property  and  less  bonds 
authenticated  to  refund  other  bonds). 
Payment  may  be  made  in  cash  or  in 
principal  amount  of  bonds  authenticated 
under  the  indenture,  whether  or  not  such 
bonds  have  previously  been  disposed  of 
by  the  respective  company.  Any  cash  so 
deposited  is  to  be  used  by  the  trustee 
under  the  respective  indenture  for  the 
redemption  or  other  retirement  of  bonds 
of  such  series  as  may  be  designated  by 
the  respective  company  or  may  be 
withdrawn  by  said  company  against  the 
deposit  of  bonds. 

The  maximum  amounts  and  the  scries 
of  Bonds  proposed  to  be  issued  to 
satisfj'  said  obligations  for  1983  are: 


Nanrw  of  company 

Amount 

Series 

^.atiama      .   ,     .. 

S?4,063,000 

3  •  %  Senes  due 
1965 

Gecrg,a        _.. 

33,016,000 

3  •.%  Se'ws  due 
1984 

Gi,i1            

i  150  000 

3  >.  %  Senes  due 
1984 

Mrssissippi — 

3,004,000 

3  ',■>.  Senes  due 

1983. 

The  Bonds  will  be  issued  on  the  basis 
of  unfunded  net  property  additions, 
Under  the  indentures  the  Bonds  may  he 
issued  in  principal  amounts  not 
exceeding  60%  of  the  amount  of 
unfunded  net  property  additions  The 
approximate  amounts  of  such  unfunded 
net  property  additions  available  for  the 
issuance  of  the  Bonds  are: 


Name  of 

comj>any 

Amount 

As  Of 

$824  038,000 

460,560.000 

7  662  000 

86.024.800 

Aug 
Aug 
Aug 

31 

31 
31 
31 

1982 

Georgia     

1962 

Gulf 

1982 

Mississippt..„ 

1982 

The  surrender  of  the  Bonds  in 
satisfaction  of  the  respective  sinking 
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fund  (improvement  fund)  requirements 
by  the  Companies  will  make  available 
for  general  corporate  purposes  cash 
which  would  otherwise  have  to  be  used 
to  satisfy  such  requirements  or  to 
purchase  bonds  to  be  used  for  such 
purposes,  while  at  the  same  time 
reducing  the  principal  amount  of  bonds 
which  they  could  otherwise  issue  under 
the  indentrires  at  a  later  time  by  an 
equal  principal  amount.  The  Bonds  will 
not  be  delivered  by  the  respective 
Companies  in  such  manner  as  to 
constitute  obligations  for  the  payment  of 
money  and,  therefore,  they  will  not  be 
included  on  the  books  or  in  the 
published  statements  as  liabilities  of  the 
respective  Companies. 

The  application-declaration  and  any 
amendments  thereto  are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by 
November  29, 1982,  to  the  Secretary, 
Securies  and  Exchange  Commission, 
Washington,  D.  C.  20549,  and  serve  a 
copy  on  the  applicants-declarants  at  the 
addresses  specified  above.  Proof  of 
service  (by  affidavit  or,  in  the  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
applicationdeclaraiion,  as  filed  or  as  it 
may  be  amended,  may  be  granted  and 
permitted  to  become  effective. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Filzsimmons. 

Secretary. 

|FR  Doc.  82-30983  Filed  11-10-82;  8:4.1  am| 
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(Release  No.  12780;  812-S238] 

Bankers  Security  Variable  Annuity 
Fund  M,  et  al.;  Filing  of  Application 

November  2,  1982 

In  the  matter  of  Bankers  Security 
Variable  Annuity  Fund  M,  Bankers 
Security  Variable  .Annuity  Fund  P. 
Bankers  Security  Variable  Annuity  Fund 
Q  and  Bankers  Security  Life  Insurance 
Society,  1701  Pennsylvania  Avenue 
NW.,  Washington,  D.C.  20006,  and 
Oppenheimer  Investors  Services,  Inc..  2 
Broadway,  New  York,  New  York  10004 
(812-5238). 

Notice  is  hereby  given  that  Bankers 
Security  Life  Insurance  Society 


("Bankers  Security"  or  the  "Company"), 
a  stock  life  insurance  company,  and 
Bankers  Security  Variable  Annuity 
Funds  M,  P  and  Q  ("Separate 
Accounts"),  a  registered  unit  investment 
trust  (the  "Trust")  under  the  Investment 
Company  Act  of  1940  (the  "Act"),  and 
Oppenheimer  Investor  Ser\'ices,  Inc., 
principal  underwriter  for  the  contracts 
issued  through  the  Separate  Accounts 
(hereinafter  collectively  referred  to  as 
("Applicants")),  filed  an  application  on 
September  27, 1982  and  an  amendment 
thereto  on  October  28, 1982  for  an  order 
of  the  Commission  pursuant  to  Section 
11  of  the  Act  approving  the  terms  of 
certain  offers  of  exchange  and  pursuant 
to  Section  6fc)  of  the  Act  granting 
exemptions  from  Sections  2(a)|32). 
2(a](35),  22(c),  26(a),  26(a)(2)(C),  2~\c){^]. 
27(c)(2)  and  27(d)  of  the  Act  and  Rule 
22c-l  thereunder  tc  the  extent  necessary 
to  permit  Applicants  to  offer  the 
variable  annuity  contracts  as  described 
in  this  application.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  facts  and 
representations  contained  therein, 
which  are  summarized  b"!ow. 

Applicants  state  that  the  purpose  of 
Separate  Accounts  M  and  P  is  to  fund 
variable  annuity  contracts  offered  by 
Bankers  Security  for  non-tax  qualified 
retirement  programs  for  individuals.  The 
purpose  of  separate  Accoun'  Q  is  to 
fund  vai-iable  annuity  contracts  offered 
by  Bankers  Security  for  tax-qualified 
retirement  programs  for  individuals, 
through  investments  in  Centennial  Cash 
Accumulation  Fund.  Inc.  ("Centennial 
Cash").  Centennial  Canital  AnDreciation 
Fund.  Inc.  (Centennial  Capital")  and 
Centennial  Hisjh  Yield  Bond  Fund.  Inc. 
("Centennial  Hioh  Yield"!,  no-load 
diversified  open-end  in\  estment 
companies  registered  under  the  .'\ct 
(collectively  referred  to  as  "Funds").  As 
described  in  the  application,  contracts 
issued  through  Separate  Account  M  are 
no  longer  being  offered  for  sale. 
Separate  Account  P  contracts  are 
presently  being  funded  by  the 
investment  of  Seoarate  Account  P  assets 
at  net  asset  value  in  shares  of 
Centennial  Cash.  Funding  ol  future 
Separate  Account  P  contracts  will  also 
be  available  through  the  use  of 
Centennial  Capital  and  Centennial  High 
Yield  Funds. 

The  application  describes  the 
contracts  as  having  the  following 
charges  and  deductions: 

1.  Purchase  payments  that  are 
partially  or  totally  withdrawn  prior  to  96 
months  from  the  issue  date  of  the 
contract  will  (with  certam  exceptions) 
be  subject  to  a  charge  (a  'Contingent 
Deferred  Sales  Charge")  of  4  ^  of  the 


amount  of  the  purchase  payments 
withdrawn.  No  such  Contingent 
Deferred  Sales  Charge  will  be  applied 
against  withdrawals  of  purchase 
payments  if  the  Contract  has  been  in 
existence  for  at  least  96  months. 
Applicants  assert  that  m  no  event  will 
the  Contirigent  Deferred  Sales  Charge 
exceed  4%  of  the  gross  purchase 
payments.  Within  the  96  month  period 
applicable  to  the  Contingent  Deferred 
Sales  Charge,  the  owner  mdv  surrendi'r 
up  to  8*0  each  year  of  such  purchase 
payments  held  in  the  contiacl  for  at 
least  one  year  without  paying  a 
Contingent  Deferred  Sales  Charge.  To 
the  extent  that  the  owner  does  not 
utilize  withdrawals  that  are  not  subject 
to  the  Contingent  Deferred  Sales  Charge. 
they  may  be  carried  fon\'ard.  although 
the  total  amounts  surrendered  without  a 
charge  from  each  purchase  payment 
may  not  exceed  5ti\.  of  such  paymen; 
during  the  applicable  96  month  period. 

2.  A  daily  charge  equal  to  an  annual 
rate  of  1.0%  of  the  daily  asset  value  of 
the  Separate  Accounts  as  a  charge  for 
the  mortality  and  expense  risk  assumed 
by  the  Company.  This  deduction 
consists  of  approximately  0.8%  for 
mortality  risks  and  0.2%  for  expense 
risks.  Applicants  assert  that  this  charge 
is  reasonable  in  amount  in  relation  to 
the  risks  assumed  and  consistent  with 
industry  practice. 

3.  On  each  anniversary,  the  Company 
will  deduct  an  annual  Contract 
Maintenance  Charge  of  $30  from  the 
contract  value  under  such  contracts.  If 
the  contract  is  surrendered  in  hill  on 
other  than  the  contract  anniversary,  the 
Contract  Maintenance  Charge  v\'i!l  be 
deducted  at  the  time  of  such  surrender. 
Applicants  assert  that  they  do  not 
expect  to  recover  from  this  charge  any 
amount  in  excess  of  accumulated 
expenses  whether  collected  on  the 
anniversary  date  or  upon  surrender 

4.  Any  applicable  actual  premium 
taxes  are  deducted  from  purchase 
payments  or  at  the  annuity 
commencement  date. 

The  a{)plication  also  slates  that  the 
Company  proposes  to  be  the  custodian 
of  the  assets  of  the  Separate  Accounts 
and  that  the  Separate  Accounts  be 
allowed  to  accept  "book  shares"  issued 
by  the  underlying  Funds  in  open  account 
in  lieu  of  actual  share  certificates. 

Section  6(c) 

Section  6(c)  of  the  Act  authorizes  the 

Commission  to  exempt  any  person, 
security  or  transaction  from  the 
provisions  of  the  Act  and  rule 
promulgated  thereunder,  if  and  to  the 
entent  that  such  exemption  is  consistent 
with  the  protection  uf  Inxestors  and  the 
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purposes  fairly  intended  by  the  policy 
and  provision*  of  the  Act  Applicants 
request  exenqrtion  pursuant  to  Section 
6(c)  from  certain  provisions  of  the  Ad 
as  summarized  below. 

Applicants  propose  that  they  be 
granted  exemptions  from  Sections  26(a) 
26(a)(2)(Cl  and  Z7(cH21  to  the  extent 
necessary  to  permit  the  Company  (a)  to 
be  the  custodian  of  die  assets  of  the 
Separate  Accounts,  under  an  open 
account  arrangement  without  holding 
actual  share  certificates,  (b)  to  deduct 
the  1.00%  annual  asset  charge,  (c]  to 
deduct  the  annual  administration  fee,  (d) 
to  difeduct  dre  Contingent  Deferred  Sales 
Charge  and  (e)  to  deduct  premium  taxes 
when  applicable. 

Applicants  also  assert  that  the 
provisions  of  Sections  2(a)(32).  2(a)(35) 
22(c).  27(c)(1),  and  27(d)  of  the  Act  and 
Rule  22c-l  therennder,  to  varying 
degrees,  might  be  inconsistent  with  the 
proposed  Contingent  Deferred  Sales 
Charge,  and  therefore  request  an  order 
exempting  them  from  these  provisions  to 
the  extent  necessiuy  to  permit  the 
deductions  as  described  above 

Section  11 

As  set  forth  in  the  application, 
Applicants  propose  that  contractowners 
be  permitted  to  transfer  all  or  part  of 
their  investment  in  the  Separate 
Accounts  P  and  Q  to  the  respective  sub 
accounts  representing  investment  in  the 
differing  underlying  Funds.  Applicants 
request  approval  pursuant  to  Sections 
11(a)  and  11(c)  of  the  Act  to  the  extent 
requested  to  permit  the  transfers 
described  in  the  contracts. 

Notice  is  further  given  that  anv 
interested  person  may,  not  later  than 
November  23, 1982.  at  5:30  p.m.,  submi! 
to  the  Comraissionin  writing  a  request 
for  a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues,  if  any.  of 
fact  or  law  proposed  to  be  controvertt'd 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearir.E 
thereon.  Any  such  communicatior. 
should  be  addressed:  Secretary', 
Securities  and  Exchange  Comiriission. 
Washington.  D.C.  20549.  .^  copy  nf  such 
request  shall  be  served  personally  or  b\ 
mail  upon  Applicant  at  th^  addresses 
stated  above.  Proof  of  such  service  (bv 
affidavit  or,  in  the  case  of  an  attorney- 
dt-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  An 
order  disposing  of  the  application  herein 
will  be  issued  as  of  course  following 
said  date  unless  the  Commission 
thereafter  orders  a  hearing  upon  request 
or  upon  its  Ol^'n  motion.  Persons  who 
request  a  hearing,  or  advice  as  to 
whether  a  hearing  is  ordered,  will 


receive  any  notices  and  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any 

postponements  thereof. 

For  the  Commissioa  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
George  A.  Rtzsimmons. 
Secretary 

(IR  Doc  82  ^MWTt  Filed  !1    ItWtL  «;45  nn| 
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(Release  Mo.  12779;  812-5320) 

Cash  Reserve  Management,  Inc^  Filing 
of  an  Application 

November  Z  1982 

Notice  is  hereby  given  that  Cash 
Reserve  Management,  Inc. 
(Applicant"),  an  open-end.  diversified, 
management  investment  company 
registered  under  the  Investment 
Company  Act  of  1940  ("Acf).  filed  an 
application  on  September  17,  1982.  for 
an  order  of  the  Commission,  amending  a 
previous  order,  pursuant  to  Section  6(c] 
of  the  Act  exempting  Applicant  from  the 
prcivisions  of  Section  2(a)(41)  of  the  Act 
and  Rules  2a-i  and  22c-l  thereunder  to 
the  extent  necessary  to  permit  Applicant 
to  value  its  assets  according  to  the 
amortized  cost  valuation  method.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
fur  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicant  states  that  it  is  a 
professionally  managed,  diversified, 
open-end  investment  company  whosr 
investment  objective  is  the 
maximization  of  current  income 
consistent  with  the  maintenance  ot 
liquidity  and  a  high-quality  portfolio  of 
short-term  "money  market"  instruments 
Applicant  seeks  to  accomplish  it.s 
oSjective  by  investing  in.  or  entering 
ir.to  agreements,  including  repurchase 
reverse  repurchase  and  loan 
agreements,  relating  to  the  following 
"money  market"  instruments,  (i)  l.'.S 
Treasury'  Bills  and  other  obligations 
issued  or  guaranteed  by  the  U  S, 
Government,  its  agencies  or 
instrumentalities,  certificates  of  deposit 
and  bankers'  acceptances  of  United 
States  banks  (including  foreign  branches 
thereof)  or  savings  and  loan 
associations  with  S2  billion  in  total 
assets  (as  showm  by  their  most  recent 
annual  financial  statements)  other  than 
those  for  which  Morgan  Guaranty  Trust 
Company  of  New  York  ("Morgan 
Guaranty")  or  Bank  of  New  England, 
National  Association  ("Bank  of  New 
Emgland")  is  the  ultimate  obligor  or 
accepting  bank:  (ii)  commercial  paper 


(including  variable  amoont  master 
demand  notes  wUdi  are  demand 
obligatitHis  that  permit  the  investment  of 
fluctuating  amoonts  at  varying  market 
rates  of  interest  pursoant  to 
arrangements  between  the  issuer  and  ■ 
commercial  bank  acting  as  agent  for  the 
payees  of  sudi  notes)  issued  by  U.S. 
corporations  or  tanagp  corporations 
directly  related  to  U^  corporations  and 
rated  at  the  date  of  investment  Prime-l 
by  Moody's  Investors  Service,  Inc. 
("Moody's")  or  A-1  by  Standard  & 
Poor's  Corporation  ("Standard  & 
Poor's")  or,  if  not  rated  by  either 
Moody's  or  Standard  ft  Poor's,  issued  by 
a  corporation  having  an  outstanding 
debt  issue  rated  Aa  or  better  by 
Moody's  or  AA  or  better  by  Standard  & 
Poor's,  provided  that,  if  issued  by  a 
foreign  corporation,  such  commercial 
paper  (not  to  exceed  in  the  aggregate 
10%  of  the  Applicant's  net  assets)  is  U.S. 
dollar-denominated  and  not  subject  at 
the  time  of  purchase  to  foreign  tax 
withholding;  (iii)  bonds  issued  by  U.S. 
corporations  which  at  the  date  of 
investment  are  rated  Aa  or  better  by 
Moody's  or  AA  or  better  by  Standard  k 
Poor's;  and  (iv)  obligations  of  the 
International  Bank  for  Reconstruction 
and  Development.  Applicant  states  that 
it  will  not  seek  profits  through  short- 
term  trading:  however,  Applicant's 
investment  adviser  may,  on  behalf  of 
Applicant,  dispose  of  any  portfoho 
security  prior  to  its  maturity  if  it 
believes  such  disposition  advi.sable. 

Applicant  states  that  prior  to  receipt 
of  the  exemptive  order  sought,  all 
portfolio  securities  having  more  than  60 
days  to  maturity  have  been  valued  on 
the  basis  of  available  market 
information.  Portfolio  securities  with 
remaining  maturities  of  60  days  or  less 
have  been  valued  on  an  amortized  cost 
basis  as  permitted  by  the  Commission's 
interpretation  of  Rule  2a-4  in  Investment 
Company  Act  Release  No.  9786,  May  31. 
1977.  Subject  to  receipt  of  the  exemptive 
order  requested  in  the  application. 
Applicant  intends  to  maintain  its  net 
asset  value  per  share  at  $1.00  pursuant 
to  an  exemptive  order  of  the 
Commission,  dated  March  18,  1982. 
which  permits  Applicant  to  round  its  net 
asset  value  per  share  to  the  nearest  one 
cent,  a  method  commonly  referred  to  as 
penny  rounding". 
As  here  pertinent.  Section  2(a)(41)  of 
the  Act  defines  value  to  mean:  (i)  With 
respect  to  securities  for  which  market 
quotations  are  readily  available,  the 
market  value  of  such  securibes.  and  (ii) 
with  respect  to  other  securibes  and 
assets,  fair  value  as  determined  in  good 
faith  by  the  board  of  directors.  Rule  22c- 
1  adopted  under  the  Act  provides,  in 
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part,  that  no  registered  investment 
company  or  principal  nnderwriter 
therefor  issuing  any  redeemable  security 
shall  sell,  redeem,  or  repurchase  any 
such  security  except  at  a  price  based  on 
the  current  net  asset  value  of  such 
security  which  is  next  computed  after 
receipt  of  a  tender  of  such  security  for 
redemption  or  of  an  order  to  purchase  or 
sell  such  security. 

Rule  2a-4  adopted  under  the  Act 
provides,  as  here  relevant,  that  the 
'current  net  asset  value"  of  a 
redeemable  security  issued  by  a 
registered  investment  company  used  in 
computing  its  price  for  the  purposes  of 
distribution,  redemption  and  repurchase 
shall  be  an  amount  which  reflects 
ralculations  made  substantially  in 
accordance  with  the  provisions  of  that 
rule,  with  estimates  used  where 
necessary  or  appropriate.  Rule  2a-4 
further  states  that  portfolio  securities 
with  respect  to  which  market  quotations 
are  readily  available  shall  be  valued  at 
current  market  value,  and  other 
securities  and  assets  shall  be  valued  at 
fair  value  as  determined  in  good  faith  by 
the  board  of  directors.  The  Commission 
has  expressed  the  view  that,  among 
other  things:  (i)  Rule  2a-4  under  the  Act 
requires  that  portfolio  instnunents  of 
money  market  funds  be  valued  with 
reference  to  market  factors,  and  (ii)  it 
would  be  inconsistent,  generally,  with 
the  provisions  of  Rules  2a-4  for  a  money 
market  fund  to  value  its  portfolio 
instruments  on  an  amortized  cost  basis. 
(Investment  Company  Act  Release  No. 
12206,  February  1.  1982;  Investment 
Company  Act  Release  No.  9786,  .May  31. 
1977).  In  view  of  the  foregoing. 
Applicant  requests  an  exemption  from 
Section  2ta)(41)  of  the  .^ct  and  Rules  2a- 
4  and  22c-l  thereunder  to  the  extent 
necessary  to  permit  Applicant  to  use  the 
amortized  cost  method  to  value  its 
portfolio  securities. 

Section  6fc)  of  the  Act  provides,  in 
pertinent  part,  that  the  Commission,  by 
order  upon  application,  may 
conditionally  or  unconditionally  exempt 
any  person,  security,  or  transaction,  or 
any  class  or  classes  of  persons, 
securities,  or  transactions,  from  any 
provision  of  the  Act  or  of  any  rule  or 
regulation  under  the  Act,  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

In  support  of  the  requested  exemption. 
Applicant  states  its  belief  that  the 
amortized  cost  method  of  valuation  will 
permit  the  Applicant  to  provide  the 
stability  of  principal  and  steady  flow  of 


income  demanded  by  investors. 
Applicant  has  determined  that 
maintaining  an  average  portfolio 
maturity  of  120  days  or  less  will  achieve 
the  goals  of  Applicant's  investors  by 
reducing  the  risk  of  signficant  volatility 
in  the  value  of  portfolio  instruments 
while  at  the  same  time  producing  a  yield 
commensurate  with  those  available  in 
the  same  short-term  money  market. 
Prior  to  instituting  the  amortized  cost 
method  of  valuation.  Applicant  states 
that  its  board  of  directors  will 
determine,  in  good  faith,  that,  absent 
unusual  or  extraordinary  circumstances, 
the  amortized  cost  method  of  valuing 
securities  will  reflect  the  fair  value  of 
such  securities.  Finally,  Applicant 
represents  that  granting  its  requested 
exemptive  order  is  appropriate  in  the 
public  interest  and  consistent  with  llie 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

.Applicant  expressly  agrees  that  the 
following  conditions  may  be  imposed  in 
any  order  uf  the  Commission  g.-anting 
such  relief: 

1.  In  supervising  the  .Applicant's 
operations  and  delegating  special 
respun^ibiiiiies  involving  management 
lo  the  Applicant's  investment  adviser. 
Applicant's  board  of  directors 
undertakes — as  a  particular 
respoiisiLMlity  w^ithin  the  overall  duty  of 
care  owed  to  its  shareholders — to 
establish  procedures  reasonably 
designed,  taking  into  account  current 
market  conditions  and  Applicant's 
investment  objectivps.  to  stabilize 
Applicant's  net  asset  value  per  share,  as 
computed  for  the  purpose  of 
distribution,  redemption  and  repurchase, 
at  $1.00  per  share. 

2.  Included  \\ith;n  the  procedures  to 
be  adopted  by  the  board  of  directors 
shall  be  the  following: 

(a)  Review  by  the  board  of  directors 
as  it  deems  appropriate  and  at  such 
interval.s  as  are  reasonable  in  light  of 
current  market  conditions,  lo  deterrame 
the  extent  of  deviation,  if  any.  of  the  net 
asset  value  per  share  as  determined  by 
using  available  market  quotafums  from 
.Applicant's  $1.00  amortized  cost  price 
per  share,  and  the  maintenance  of 
records  of  such  review.' 


■To  fulfil!  this  r.aniiition.  .AppliiMtil  9t»tes  that  it 
InliTiis  lo  use  actual  quolatinns  nr  <)sliinrftes  of 
market  value  rfflertinj^  rurrenl  market  conditions 
chosen  by  Ihe  board  of  directors  in  the  exercise  of 
I's  discrelinn  to  be  .jppmpnate  indic;i1nrs  nf  vhIup 
ivhicli  may  include,  among  other  !hm>!s  11) 
Q'iiilations  or  estimates  of  market  value  for 
individual  portfolio  instruments,  or  (ll)  v.ilues 
obtained  from  yield  data  relating  to  classes  of 
money  market  instniments  published  by  repulahle 
sources. 


(b)  In  the  event  such  deviation  from 
Applicant's  $1.00  amortized  cost  price 
per  share  exceeds  one-half  of  one 
percent,  a  requirement  that  the  board  uf 
directors  will  promptly  consider  what 
action,  if  any.  should  be  initiated  b>  ;t 

(c)  Where  the  board  of  directors 
believes  the  extent  of  any  deviation 
from  the  Applicant's  $1.00  amortized 
cost  price  per  share  may  result  in 
materia]  dilution  or  other  unfair  results 
to  investors  or  existing  shareholders,  the 
board  shall  take  such  action  as  it  deems 
appropriate  lo  eliminate  or  to  reduce  to 
the  extent  reasonably  practicable  such 
dilution  or  unfair  results  which  may 
include:  redeeming  shares  in  k.nd; 
selling  portfolio  instruments  prior  to 
matun'y  to  realize  capital  gains  or 
losses  or  to  shorten  the  average 
portfolio  maturity  of  the  Applicant; 
reducing  or  withholding  dividends;  or 
utilizing  a  net  asset  value  per  share  as 
determined  by  using  available  market 
quotations. 

3.  Applicant  will  maintain  a  dollar- 
weighted  average  portfolio  maturity 
appropriate  to  its  objective  of 
maintaining  a  stable  net  asset  value  per 
share;  provided,  however,  that  the 
Applicant  will  not  [a]  purchase  any 
instrument  with  a  remaining  naturity  of 
greater  than  one  year,  or  (b)  maintain  a 
dollar-weighted  average  portfolio 
maturity  that  exceeds  120  days.* 

4.  Applicant  will  record,  maintain  and 
preserve  permanently  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  (and  any  modifications 
thereto)  described  in  condition  1  above. 
The  Applicant  will  also  record,  maintain 
and  preserve  for  a  period  of  not  less 
than  six  years  (the  first  two  years  in  an 
easily  accessible  place)  a  written  record 
of  the  board  of  directors'  considerations 
and  actions  taken  in  connection  with  the 
discharge  of  its  responsibilities,  as  set 
forth  above,  to  be  included  in  Ihe 
minutes  of  meetings  of  the  board  of 
directors.  The  documents  preserved 
pursuant  to  this  condition  shall  be 
subject  to  inspection  by  the  Commission 
in  accordance  with  Section  31(b)  of  the 
Act,  as  if  such  documents  were  records 
required  to  be  maintained  pursuant  to 
rules  adopted  under  Section  31(a)  of  the 
Act. 

5.  Applicant  will  limit  its  portfolio 
investments,  including  repurchase 
agreements,  to  those  United  States 
dollar-denominated  instruments  that  the 


■Should  Ihe  disposition  of  a  poitfolio  instrument 
result  in  a  dollar-weighted  average  portfolio 
maturity  in  excess  of  120  days.  Applicant,  in 
fulfilling  this  condition,  will  invest  ils  available  Ciuh 
in  such  a  manner  as  to  r»<dijcc  the  dollar-weighted 
average  portfolio  maiunlv  to  120  days  or  less  as 
soon  as  reasonalilv  pnirtirahle 
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board  of  directors  determines  present 
minimal  credit  risks,  and  that  are  of 
"high  quality"  as  determined  by  any 
major  rating  service  or,  in  the  case  of 
any  instrument  that  is  not  rated,  of 
comparable  quality  as  determined  by 
the  board  of  directors. 

6.  The  Applicant  will  include  a.s  an 
attachment  to  each  Form  N-lQ  it  files,  a 
statement  indicating  whether  any  action 
pursuant  to  paragraph  2(c)  above  was 
taken  during  the  preceding  fiscal  quarter 
and,  if  any  such  action  was  tai<en.  will 
describe  the  nature  and  circunistances 
of  such  action. 

Notice  is  further  given  that  dn> 
interested  person  may,  not  later  than 
November  29,  1982.  at  5:30  p.m.,  submit 
to  the  Commission,  in  wTiting,  a  request 
for  a  hearing  on  the  application 
accompanied  by  a  statement  as  to  thr 
nature  of  his/her  interest,  the  reasons 
for  such  request  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted, 
or  he/she  may  request  that  he/she  be 
notified  if  the  Commission  shall  order  a 
hearing  thereon.  Any  such 
communication  should  be  addressed: 
Secretary.  Securities  and  Exchange 
Commission,  Washington,  DC.  20549  A 
copy  of  such  request  shall  be  served 
personally  or  by  mail  upon  Applicant  at 
the  address  stated  above.  Proof  of  such 
service  (by  affidavit,  or  in  the  case  of  an 
attorney-at-law,  by  certificate)  shall  be 
filed  contemporaneously  with  the 
request.  As  provided  by  Rule  0-5  of  the 
Rules  and  Regulations  promulgated 
under  the  Act,  an  order  disposing  of  the 
application  herein  will  be  issued  as  a 
matter  of  course  following  said  date 
unless  the  Commission  thereafter  orders 
a  hearing  upon  request  or  upon  the 
Commission's  own  motion.  Persons  who 
request  a  hearing,  or  advice  as  to 
whether  a  hearing  is  ordered,  will 
receive  any  notices  and  orders  issued  in 
this  matter  including  the  date  of  the 
hearing  (if  ordered)  and  any 
postponements  thereof. 

For  the  Commission,  by  the  Division  of 
ln\.ei>tment  Vtanagement.  pursuant  to 
delegated  authority. 
George  A.  Fitzsiminons,  I 

Secretary. 

[}■«  Doc  82-309^9  K.led  11-10-82;  8:45  im\ 
BILUNG  COOC  WIO-OI-H 

[Release  No.  22691;  70-6798] 

Central  Power  and  Light  Co.;  Proposed 
Amendment  of  Charter  To  Increase 
Authorized  Preferred  Stock  and  Order 
Authorizing  Solicitation  of  Proxies 

Central  Power  and  Light  Company 
("CPL"),  an  electric  utility  subsidiary 
company  of  Central  and  South  West 
Corporation,  a  registered  holding 


company,  has  filed  a  declaration  with 
this  Commission  pursuant  to  Sections 
♦i(H].  7.  and  12(e)  of  the  Public  Utility 
\  lolding  Company  Act  of  1935  ("Act") 
and  Rule  62  promulgated  thereunder. 

CPL  proposes  to  amend  its  charter  to 
increase  its  authorized  preferred  stock. 
SlOO  par  value  per  share,  from  1,435,000 
shares  to  3,035.000  shares.  There  are 
presently  1.335,000  sh.ires  of  such 
preferred  stock  outstanding.  It  is  stated 
that  present  forecasts  of  the  capital 
expenditures  and  internal  generation  of 
funds  for  CPL  for  1983-1987  indicate  that 
an  addtiona!  5170.000,000  or  1,700,000 
shares  of  preferred  stock  will  be 
required  over  this  period. 

CPL  intends  to  submit  the  proposed 
charter  amendment  to  its  stockholders 
for  their  approval  at  a  special  meeting  of 
stockholders  to  be  held  im  January  11. 
1983  In  connection  therewith,  CPL 
proposes  to  solicit  proxies  from  the 
holders  of  its  outstanding  preferred 
stock  to  be  voted  at  the  meeting. 
No  state  or  federal  regulatory 
authority,  other  than  this  Commission, 
has  jurisdiction  over  the  proposed 
transactions.  The  fees  and  expenses  to 
be  incurred  in  connection  with  the 
proposed  transactions  are  estimated  at 
S22.0OO. 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  with  respect  to  the  proposed 
charter  amendment  should  submit  their 
views  in  writing  by  November  29, 1982, 
to  the  Secretary,  Securities  and 
Exchange  Commission,  Washington, 
DC.  20549,  and  serve  a  copy  on  the 
declarant  at  the  address  specified 
above.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate]  should  be  filed  with  the 
request.  Any  request  for  a  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  this  matter. 
After  said  date,  the  declaration,  as  filed 
or  as  it  may  be  amended,  may  be 
permitted  to  become  effective  with 
respect  to  the  charter  amendment. 

It  appearing  to  the  Commission  that 
CPL's  declaration  regarding  the 
proposed  solicitation  of  proxies  should 
be  permitted  to  become  effective 
forthwith  pursuant  to  Rule  62: 

It  is  ordered  that  the  declaration 
regarding  the  proposed  solicitation  of 
proxies  be,  and  it  hereby  is,  permitted  to 
become  effecfive  forthwith  pursuant  to 
Rule  62  and  subject  to  the  terms  and 
conditions  prescribed  in  Rule  24  under 
the  Act. 


For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 
George  A.  Fitzsimmons, 

Secretory. 

|FR  Doc  82-30977  Filed  11-10-82:  a'45  amj 
BILUNG  CODE  M10-01-M 


[Release  No.  22694;  70-6738] 

Consolidated  Natural  Gas  Co.  et  al.; 
Proposed  Issuance  and  Sale  by 
Subsidiary  and  Purchase  by  Parent  of 
Common  Stock  and  Long  Term  Notes 
and  of  increase  In  Capital  Stock  of 
Subsidiary 

November  4,  1982. 

Consolidated  Natural  Gas  Company 
('Consohdated"),  100  Broadway.  New 
York,  New  York  10000  a  registered 
holding  company,  and  certain  of  its 
subsidiaries,  CNG  Coal  Company.  CNG 
Producing  Company.  CNG  Research 
Company,  Consolidated  Gas  Supply 
Corporation.  Consolidated  System  LNG 
Company,  The  East  Ohio  Gas  Company, 
The  Peoples  Natural  Gas  Company,  The 
River  Gas  Company,  West  Ohio  Gas 
Company  and  Consolidated  Natural 
Service  Gas  Company,  Inc.  { 'Service"), 
have  filed  a  post-effective  amendment  to 
an  application-declaration  with  this 
Commission  pursuant  to  Sections  6(a). 
6(b).  7.  9(a),  10, 12(b)  and  12(f)  of  the 
Public  Utility  Holding  Company  Act  of 
1935  f'Act")  and  Rules  43,  45  and 
50(a)(2)''thereunder. 

It  is  proposed  that  additional 
financing  of  $3,750,000  be  provided  to 
Service  by  the  issuance  and  sale  by 
Services  and  purchase  by  Consolidated 
of  15.000  shares  of  Service's  capital 
stock.  $100  par  value,  aggregating 
$1,500,000  and  of  $2,250,000  principal 
amount  of  non-negotiable  long-term 
notes  ("Notes").  The  Notes  would  bear 
interest  at  a  rate  substantially  equal  to 
the  effective  rate  paid  by  Consolidated 
on  its  long-term  financing  to  be 
consummated  in  1982,  or  subject  to 
Commission  authorization  in  1983. 

Service's  authorized  capital  stock  is 
not  sufficient  to  cover  the  additional 
shares  it  proposes  to  issue.  At  present 
Consolidated  holds  5,000  shares  of 
Service's  capital  stock.  Therefore,  in 
order  to  accommodate  the  proposed 
transaction  and  to  provide  for  future 
issues.  Service  proposes  to  amend  its 
certificate  of  incorporation  to  increase 
its  authorized  capital  stock  from  10,000 
shares  to  25,000  shares. 

Prior  to  completion  of  the  long-term 
financing,  such  loans  to  Service  by 
Consolidated  will  be  in  the  form  of 
interim  construction  advances,  payable 
on  or  before  May  31, 1983,  with  interest 
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at  the  prime  caramercial  rate  in  effect 
from  time  to  time  at  The  Chase 
Manhattan  Bank,  N.A.  The  proceeds  of 
the  proposed  transactions  would  be 
used  hy  Service  to  purchase  a  new 
computer  which  the  Consolidated 
System  requires  at  a  total  approximate 
cost  of  $3,750,000. 

The  apphcation-declaration  and  any 
amendments  thereto  are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wisiiing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by 
November  29, 1982.  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  apphcants-declarants  at  rhe 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  the  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
application-declaration,  as  filed  or  as  if 
may  be  amended,  may  be  granted  and 
permitted  to  become  effective. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  deleuuted 
authority. 

George  A.  Fitzsimmons, 

Serrptory. 

|KR  Dili,  HZ-iil9H2Fi!i-d  11-10-82:8:45  am) 
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[Release  No.  12787;  812-5333] 

Mutual  Life  Insurance  Co.  of  New  York 
and  MONY  Variable  Account-B;  Filing 
of  Application 

.\'o\  ember  4.  1982. 

Notice  is  hereby  given  that  the  Mutual 
Life  Insurance  Company  of  New  York 
("MONY  ")  and  the  MONY  Variable 
Account-B  ("VA-B").  a  separate  account 
of  MONY  registered  under  the 
Investment  Company  Act  of  1940 
("Act")  as  an  open-end  investment 
company  ( "Applicants"),  filed  an 
application  on  October  1. 1982  pursuant 
to  Section  6(c)  of  the  Act  for  an  order  of 
exemption  extending  the  term  of  a 
previous  order  granting  an  exemption 
from  provisions  of  Section  22(d)  of  the 
Act  to  the  extent  necessary  to  permit  the 
transactions  described  in  the 
application.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  made  therein,  which  are 
summarized  below,  and  are  referred  to 


the  Act  for  a  statement  of  the  relevant 
statutory  provisions. 

Applicants  state  that  (i)  VA-B  was 
established  for  the  purpose  of  providing 
an  investment  medium,  during  the 
accumulation  period,  for  certain 
variable  accumulation  (fixed  payout) 
annuity  contracts  funded  through  VA-B 
("VA-B  Contracts");  (ii)  VA-B  Contracts 
are  offered  to  plans  qualified  under 
Section  403(b)  of  the  Internal  Revenue 
Code:  and  (iii)  MONY  also  issues  to 
403(b)  plans  certain  companion  fixed- 
dollar  deposit  administration  group 
annuity  contracts  ("Fixed  Dollar 
Contracts"). 

In  Investment  Company  Act  Release 
No.  12560  (July  26. 1982).  the 
Commission  issued  an  order  I'piior 
order")  granting  Apphcants  an 
exemption  from  provisions  of  Section 
22(d)  of  the  Act  to  the  extent  necessary 
to  permit  the  elimination  of  charges  for 
sales  and  administrative  expenses  with 
respect  to  a  payment  made  on  behalf  of 
an  individual  employee  participant 
pursuant  to  a  VA-B  Contract,  when  ihe 
payment  represents  a  transfer  by  s.ich 
participant  of  all  ^or  a  designated 
portion)  of  the  accumulated  funds  to  .his 
account  under  a  Fixed  Dollar  Contract, 
to  a  companion  VA-B  Contract,  but  only 
to  the  extent  of  accumulated  funds 
representing  plan  contributions  received 
by  MO.NY  during  the  period  from 
October  1.  1981  through  June  30.  1962 
and  interest  credited  thereon.  The  prior 
order  states  that  participants  choosing 
to  make  an  election  to  transfer  the  funds 
without  paying  the  sales  and 
adn;inistrative  charges  would  have  to  do 
so  within  four  months  after  the  issuance 
of  that  order. 

MO.NY  did  not  receive  formal  wrMlen 
approval  of  the  VA-B  Contracts  fnjm 
the  New  York  Insurance  Department 
until  September  14. 1982.  and  it  does  not 
expect  to  have  received  separate  policy 
form  approvals  in  ail  other  states 
relevant  prior  to  expiration  of  the  four 
month  period  specified  in  the  pr:or 
order.  Therefore.  Applicants  respectfully 
request  an  amendment  to  the  prior  order 
to  exempt  them  from  the  pruvisions  of 
Section  22(d)  of  the  Act  to  the  extent 
necessary  to  permit  participants  to 
transfer  funds  into  VA-B  without  any 
deduction  for  sales  and  administrative 
charges  under  the  following  conditions: 
Within  four  months  after  the  later  of  |1) 
the  date  of  issuance  of  the  amended 
exemptive  order  requested  in  the 
application  or  (2)  the  date  on  which  the 
state  insurance  department  or  other 
regulatory  authority  with  jurisdiction 
over  the  VA-B  Contracts  m  a  particular 
state  shall  have  granted  all  requisite 
approvals  (but  in  no  event  later  than 
June  30,  1983),  a  participant  in  a  state 


which  has  granted  such  approvals  may. 
if  his  employer  adopts  a  VA-B  Contract. 

make  a  one-time  election  to  transfer  to 
such  V.-\-D  Contract  all  or  a  sppcfied 
portion  of  accumulated  funds 
represent'ng  deposits  received  b> 
MONY,  together  with  interest  credited 
thereon,  under  a  companion  Fixed 
Dollar  Contract  between  October  1.  1981 
and  the  date  an  which  such  participant 
enrolls  in  the  \\\-B  Contract  (the 
Enrollment  Date").  Each  participant 
will  be  required  to  specify  on  the 
Enrollment  Date  whether  he  elects  to 
make  the  transfer  Nb  sucJi  election  may 
be  made  after  June  30.  1983.  Applicants 
will  provide  copies  of  the  prospectuses 
for  the  VA-B  contracts  to  J>rospective 
contractholders  and  to  pmsppcfive 
participants  whose  employpr*!  have 
adopted  a  V.A-B  ContTHct.  When 
Applicants  provide  such  prospectuses  to 
participants.  Applicants  will  draw 
attention  to  the  limited  no-load  transfer 
privilege  f-nm  a  companion  Fixed  Dollar 
Contract  to  the  V.'^-B  Contract. 

Section  6(c!  of  the  Act  generally 
authorizes  the  Commission  to  exempt 
any  person,  security  or  transaction  from 
the  provisions  of  the  .A.ct  and  rules 
promulgated  thereunder  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Notice  is  further  given  that  any 
interested  party  may,  not  later  than 
November  29. 1982  at  5:30  p  m..  .submit 
to  the  Commission  in  wntmg  a  request 
for  a  hearing  on  the  matter  accompanied 
by  a  statement  as  to  the  nature  of  his 
interest,  the  reason  fur  such  request  and 
the  i.ssues  of  fact  or  law  proposed  to  be 
controverted,  or  he  may  request  that  he 
be  notified  if  the  Commission  shall  order 
a  hearing  thereon.  Any  such 
communication  should  be  addressed: 
Secretary.  Securities  and  Exchange 
Commission.  Washington.  DC.  20549. 

A  copy  of  such  request  shall  be  served 
persoPidly  or  by  mad  upon  .A.pplicants 
at  the  addrf>SB  stated  above  Proof  oi 
such  service  [by  affidavit  or,  in  the  case 
of  an  attorney-at-law  by  f:ertificatc) 
shall  be  filed  contempnrTineously  wiln 
the  request.  An  order  disposing  of  the 
application  will  be  issued  as  of  course 
following  Sriid  date,  unless  the 
Commission  thereafter  orders  a  heannjj 
upon  request  or  upon  its  own  motion. 
Persons  who  request  a  hearing,  or 
advice  as  to  whether  a  hearing  is 
ordered,  will  receive  notice  of  further 
developments  in  this  matter,  including 
the  date  of  the  hearing,  of  orderfni.  and 
any  postponements  thereof. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority.  ^ 

George  A.  Fitzsimmons, 

Secretary. 

[FR  Doc  82-30879  Filed  11-10-82:  8:45  am) 
BILLING  CODE  M10-01-M 


[Release  No.  12789;  812-52941 

Nuveen  Cash  Reserves,  Inc.;  Filing  of 
Application 

November  4, 1982. 

Notice  is  hereby  given  that  Nuveen 
Cash  Reserves,  Inc.  (the  "Fund").  115 
South  LaSalle  Street.  Chicago,  Illinois 
60603.  a  noload.  open-end  diversified, 
management  investment  company 
registered  under  the  Investment 
Company  Act  of  1940  (the  "Act"),  filed 
an  application  on  August  30, 1982. 
requesting  an  order  of  the  Commission, 
pursuant  to  Section  6(c)  of  the  Act, 
exempting  the  Fund  from  the  provisions 
of  Section  2(a)(41)  of  the  Act  and  Rules 
2a-4  and  22c-l  thereunder  to  the  extent 
necessary  to  permit  the  fund  to  compute 
its  net  asset  value  per  share  using  the 
amortized  cost  method  of  valuing  its 
portfolio  securities.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  such  persons 
are  referred  to  the  Act  for  the  complete 
text  of  those  provisions  of  the  Act  from 
which  an  exemption  is  being  sought. 
The  Fund  states  that  it  is  a  "money 
market"  fund  designed  as  a  vehicle  for 
direct  investment  of  temporary  cash 
balances  in  a  professionally  managed 
"  portfolio  of  high-quality  short  term 
money  market  instruments  with  the 
objective  of  obtaining  as  high  a  level  of 
current  income  as  is  consistent  with 
stability  of  principal  and  maintenance  of 
liquidity. 

The  Fund  represents  that  all  of  its 
assets  will  consist  of  (1)  securities 
issued  or  guaranteed  as  to  principal  and 
interest  by  the  Untied  States 
Government  or  issued  or  guaranteed  by 
agencies  or  instrumentalities  thereof;  (2) 
bank  certificates  of  deposit  and  bankers' 
acceptances  issued  by  domestic  banks 
having  total  assets  in  excess  of  one 
billion  dollars;  (3)  certificates  of  deposit 
issued  by  London  branches  of  domestic 
banks  having  total  assets  in  excess  of 
five  billion  dollars;  (4)  commercial  paper 
rated  A-1  by  Standard  &  Poor's 
Corporation.  Inc.  ("S&P")  or  Prime-1  by 
Moody's  Investors  Service,  Inc. 
("Moody's")  or  F-1  by  Fitch  Investors 
Service,  or  issued  by  companies  with  an 
unsecured  debt  issue  outstanding 


currently  rated  AA  or  better  by  Moody's 
or  AA  or  better  by  S&P;  (5)  corporate 
obligations  such  as  publicly  traded 
bonds,  debentures  and  notes  rated  AA 
or  better  by  Moody's  or  AA  or  better  by 
S&P;  (6)  repurchase  agreements  of 
securities  which  qualify  for  investment 
under  one  of  the  categories  set  forth 
above;  and  (7)  cash. 

The  Fund  states  that  it  may  invest  a 
substantial  portion  of  its  assets  in 
variable  rate  or  floating  rate  obligations. 
The  Fund  states  further  that  such 
obligations  will  satisfy  the  requirements 
of.  and  the  maturities  thereof  will  be 
determined  in  accordance  with  the 
procedures  set  forth  in,  the 
Commission's  proposed  Rule  2a-7 
(Investment  Company  Act  Release  No. 
12206,  February  1,  1982)  or,  if  proposed 
Rule  2a-7  is  ultimately  adopted,  the  Rule 
as  so  adopted. 

The  Fund  states  that  its  investment 
portfolio  will  be  limited  to  obligations 
maturing  within  one  year  from  the  date 
of  acquisition  and  that  the  Fund  will 
maintain  a  dollar-weighted  average 
portfolio  maturity  of  not  more  than  120 
days.  The  Fund  represents  that,  with  the 
exception  of  variable  and  floating  rate 
paper,  the  maturity  of  an  instrument  will 
be  deemed  to  be  its  stated  maturity  and 
that  the  maturity  of  variable  and  floating 
rate  paper  will  be  determined  as  stated 
above. 

The  Fund  states  that  under  the 
amortized  cost  valuation  method, 
portfolio  instruments  are  valued  at  their 
cost  as  of  the  date  of  acquisition  and 
thereafter  assuming  a  constant  rate  of 
amortization  to  maturity  of  any  discount 
or  premium,  regardless  of  the  impact  of 
fluctuating  interest  rates  on  the  market 
value  of  such  instruments.  It  is  also 
stated  that,  prior  to  the  filing  of  the 
application,  the  Commission  expressed 
its  view  that,  among  other  things,  (1) 
Rule  2a-4  under  the  Act  requires  that 
portfolio  instruments  of  "money  market" 
funds  be  valued  with  reference  to 
market  factors,  and  (2)  it  would  be 
inconsistent,  generally,  with  the 
provisions  of  Rule  2a-4  for  a  "money 
market"  fund  to  value  its  portfolio 
instruments  on  an  amortized  cost  basis 
(Investment  Company  Act  Release  No. 
9786,  May  31, 1977). 

Section  6(c)  of  the  Act  provides,  in 
pertinent  part,  that  upon  application  the 
Commission  may  conditionally  or 
unconditionally  exempt  any  person, 
security  or  transaction  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  from  any  provision  or 
provisions  of  the  Act  or  of  any  rule  or 
regulation  thereunder,  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 


consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

The  Fund  states  that  it  wishes  to 
attract  investors  that  require  an 
investment  company  with  a  portfolio  of 
short-term  money  market  obligations 
that  maintains  a  constant  net  asset 
value  per  share  and  pays  dividends  that 
do  not  fluctuate  due  to  daily  changes  in 
the  values  of  its  portfolio  securities.  The 
Fund  believes  that  in  order  to  attract 
such  investors  and  retain  them  as 
shareholders,  it  must  have  a  stable  net 
asset  value,  preferably  $1.00  per  share, 
and  a  steady  flow  of  investment  income. 

The  Fund  believes  that  the  valuation 
of  the  investment  securities  in  its 
portfolio  on  the  amortized  cost  basis 
will  benefit  its  shareholders  by  enabling 
it  to  maintain  a  $1.00  price  per  share 
while  providing  shareholders  with  the 
opportunity  to  receive  a  flow  of  income 
less  subject  to  fluctuation  than  under 
procedures  whereby  its  daily  dividend 
would  be  adjusted  by  all  realized  and 
unrealized  gains  and  losses  on  its 
portfolio  securities.  The  Fund's  board  of 
directors  has  determined  that  the 
amortized  cost  method  of  calculating  its 
net  asset  value  per  share  under  such 
circumstances  is  appropriate  and  in  the 
best  interests  of  shareholders. 

The  Fund  agrees  that  the  following 
conditions  may  be  imposed  in  any  order 
of  the  Commission  granting  the 
exemptive  relief  requested; 

1.  In  supervising  the  operations  of  the 
Fund  and  delegating  special 
responsibilities  involving  management 
of  its  portfolio  to  the  Fund's  investment 
adviser,  the  Fund's  board  of  directors 
undertakes — as  a  particular 
responsibility  within  the  overall  duty  of 
care  owed  to  its  shareholders — to 
establish  procedures  reasonably 
designed,  taking  into  account  current 
market  conditions  and  the  Fund's 
investment  objective,  to  stabilize  the 
Fund's  net  asset  value  per  share,  as 
computed  for  the  purpose  of 
distributions,  redemptions  and 
repurchases,  at  $1.00  per  share. 

2.  Included  within  the  procedures  to 
t    be  adopted  by  the  board  of  directors 

shall  be  the  following: 

(a)  Review  by  the  board  of  directors, 
as  it  deems  appropriate  and  at  such 
intervals  as  are  reasonable  in  light  of 
current  market  conditions,  to  determine 
the  extent  of  deviation,  if  any.  of  the 
Fund's  net  asset  value  per  share  as 
determined  by  using  available  market 
quotations  from  the  $1.00  amortized  cost 
price  per  share,  and  maintenance  of 
records  of  such  review.  To  fulfill  this 
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condition,  the  Fund  intends  to  use  actual 
quotations,  or  estimates  of  market  value 
reflecting  current  market  conditions 
chosen  by  its  board  of  directors  in  the 
exercise  of  its  discretion  to  be 
appropriate  indicators  of  value,  which 
may  include,  infer  alia,  (1)  quotations  or 
estimates  of  market  value  for  individual 
portfolio  instruments,  or  (2)  values 
obtained  from  yield  data  relating  to 
classes  of  money  market  instruments 
published  by  reputable  sources. 

(b)  In  the  event  such  deviation  from 
the  $1.00  amortized  cost  price  per  share 
exceeds  )^  of  1%,  a  requirement  that  the 
board  of  directors  w^ill  promptly 
consider  what  action,  if  any,  should  be 
initiated. 

(c)  Where  the  board  of  directors 
believes  the  extent  of  any  deviation 
from  the  Fund's  $1.00  amortized  cost 
price  per  share  may  result  in  material 
dilution  or  other  unfair  results  to 
investors  or  existing  shareholders,  it 
shall  take  such  action  as  it  deems 
appropriate  to  eliminate  or  to  reduce  to 
the  extent  reasonably  practicable  such 
dilution  or  unfair  results,  which  may 
include:  redeeming  shares  in  kind; 
selling  portfolio  instruments  prior  to 
maturity  to  realize  capital  gains  or 
losses,  or  to  shorten  the  Fund's  average 
portfolio  maturity;  withholding 
dividends;  or  utilizing  a  net  asset  value 
per  share  as  determined  by  using 
available  market  quotations. 

3.  The  Fund  will  maintain  a  dollar- 
weighted  average  portfolio  matunly 
appropriate  to  iis  objt^ctive  of 
maintaining  a  stable  net  asset  value  per 
share;  provided,  however,  that  the  Fund 
will  not  (a)  purchase  any  instrument 
v'.ith  a  renidining  maturity  of  greater 
t;Mn  one  year,  or  ('d)  nainiain  a  dollar- 
weighted  average  porifo'io  maturity  in 
excess  of  120  days.  In  fulfilling  this 
condition,  if  the  disposition  of  a 
portfolio  instrument  results  in  a  dollar- 
weighted  average  portfolio  maturity  in 
excess  of  120  days,  the  Fund  will  invest 
its  available  cash  in  such  a  manner  as  to 
reduce  its  dollar-weighted  average 
portfolio  maturity  to  120  days  or  less  as 
soon  as  reasonably  practicable. 

4.  The  Fund  will  record,  maintain  and 
preserve  permanently  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  (and  any  modifications 
thereto)  described  in  condition  1  above, 
and  the  Fund  will  record,  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  (the  first  two  years  in  an  easily 
accessible  place)  a  written  record  of  the 
board  of  directors'  considerations  and 
actions  taken  in  connection  with  the 
discharge  of  its  responsibilities,  as  set 
forth  above,  to  be  included  in  the 
minutes  of  the  board's  meetings.  The 
documents  preserved  pursuant  to  this 


condition  shall  be  subject  to  inspection 
by  the  Commission  in  accordance  with 
Section  31(b)  of  the  Act  as  though  such 
documents  were  records  required  to  be 
maintained  pursuant  to  rules  adopted 
under  Section  31(a)  of  the  Act. 

5.  The  Fund  will  limit  its  portfolio 
investments,  including  repurchase 
agreements,  to  those  U.S.  dollar- 
denominated  instruments  which  the 
Fund's  board  of  directors  determines 
present  minimal  credit  risks,  and  which 
are  of  high  quality  as  determined  by  any 
major  rating  service  or,  in  the  case  of 
any  instrument  that  is  not  rated,  of 
comparable  quality  as  determined  by 
the  board  of  directors. 

6.  The  Fund  will  include  in  each 
quarterly  report,  as  an  attachment  to 
Form  N-lQ,  a  statement  as  to  whether 
any  action  pursuant  to  condition  2(c) 
above  was  taken  during  the  preceding 
fiscal  quarter,  and.  if  any  action  was 
taken,  will  describe  the  nature  and 
circumstances  of  such  action. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
November  29, 1982.  at  5:30  p.m.,  submit 
to  the  Commission  in  wrilmg  a  request 
for  a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reason  for 
such  request,  and  the  issues,  if  any,  of 
fact  or  law  proposed  \o  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchanj:e  Comhiisslon. 
Washington,  DC.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  the  Fund  at  the  address  stated 
above.  Proof  of  such  service  (by 
affidav  it  or,  in  the  case  of  an  attorney- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  An 
order  disposing  of  the  application  will 
be  issued  as  of  course  tollowing  said 
date  unless  the  Commission  thereafter 
orders  a  hearing  upon  request  or  upon 
its  own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof. 

For  the  Commission,  by  the  Dnision  of 
Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Filzsimmons, 

Secretary. 

|FR  Dot:   82-:)09«4  Fiieil  11-lfWi;:  Hb  Jm| 
BILLING  CODE  B010-01-M 


(Release  No.  12788;  (812-5298)] 

Nuveen  Tax-Free  Reserves,  Inc.;  Filing 
of  Application 

■Nuvember  4,  1982. 

Notice  is  hereby  given  that  Nuveen 
Tax-Free  Reserves.  Inc.:  (the  "Fund"). 
115  South  LaSalle  Street.  Chicago 
Illinois  60603,  a  no-load,  open-end 
diversified,  management  investment 
company  registered  under  the 
Investment  Company  Act  of  1940  (the 
"Act"),  filed  an  application  on  .August 
30,  1982.  requesting  an  order  of  the 
Commission,  pursuant  to  Section  6(cj  of 
the  Act.  exempting  the  Fund  from  the 
provisions  of  Section  2(a)(41 )  of  the  Act 
and  Rules  2a^  and  22c-l  therf-under  to 
the  extent  necessary  to  permit  the  Fund 
to  compute  its  net  asset  value  per  share 
using  the  amortized  cost  method  of 
valuing  its  portfolio  securities.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  such  persons 
are  referred  to  the  Act  for  the  complete 
text  of  those  prov  ;s;ons  of  the  Act  from 
which  an  exemption  is  being  sought. 

The  Fund  represents  that  is  a  tax- 
exempt  "money  market"  fund  designed 
as  a  vehicle  for  direct  investment  of 
temporary  cash  balances  in  a 
professionally  managed  portfolio  of 
high-quality  short  term  municipal 
obligations  with  the  objective  of 
obtaining  as  high  a  level  of  current 
interest  income  that  is  exempt  from 
Federal  income  tax  as  is  consistent  with 
stability  of  principal  and  maintenance  of 
liquidity. 

The  Fund  represents  further  that  all  of 
its  assets  will  consist  of  (1)  municipal 
obligations  which  are  rated  at  the  time 
of  purchase  Aaa  or  Aa  by  Moody's 
Investors  Service,  Inc.  ( "Moody's"),  or 
AAA  or  AA  by  Standard  &  Poor's 
Corporation,  Inc.  ( "S&P "].  or  in  the  case 
of  municipal  notes,  rated  MIG  1  by 
Moody's  or  A-1  by  S&P,  or  F-1  by  Fitch 
Investors  Service  ("Fitch"):  (2)  unrated 
municipal  obligations  which,  as 
determined  by  the  Fund's  investment 
adviser  in  accordance  with  standards 
established  by  the  board  of  directors  to 
ensure  that  such  securities  are  deemed 
"high  quality",  have  credit 
characteristics  equivalent  to  obligations 
rated  Aa  or  MIG  1  by  Moody's,  or  AA  or 
A-1  by  SSP,  or  F-1  by  Fitch:"  (j) 
obligations  exempt  from  federal  income 
tax  which  at  the  time  of  purchase  are 
backed  by  the  full  faith  and  credit  of  the 
U.S.  Government  as  to  payment  of 
principal  and  interest:  (4)  certain 
temporary  investments;  and  (5)  cash. 
The  Fund  states  that  except  to  the 
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extent  that  tt  is  invested  in  temporary 

investments  for  defensive  purposes,  ii 
win,  at  all  times,  invest  at  least  80 
percent  of  its  assets  in  obligations 
exempt  from  federal  incocne  tax. 

The  FuBcl  may  also  purcihase  short 
term  kigh  quality  municiftal  otiligations 
on  a  "whesD  iasaed"  or  delayed  delivery 
basis.  TbeFuad  atrntea  that  sach 
securities  will  iie  earned  or  treated  on 
its  books  aod  will  be  valued  in 
accordanoe  with  all  the  canditioos  set 
forth  in  Inveatxami  Company  Act 
Release  No.  mUA.  dated  April  IB,  1979 
The  Fond  aoay  also  invest  a  substantial 
portion  of  its  asartt  in  variable  rate  or 
floatixig  rate  rrhHgiitiant  The  Fund 
states  that  suii  obli^atians  will  satisfy 
the  ifniiiiT  iM  iiIm  of.  and  the  maturities 
thereof  will  be  detennined  in 
accordaaoe  with  the  procedures  set 
forth  in.  Ihe  Coaimission's  proposed 
Rule  2a-7  (investineni  Company  Act 
Release  No.  12286,  February  1.  i9a2j  oi 
if  proposed  Rule  2a-7  is  ultimately 
adopted,  the  Rule  as  so  adopted 

The  Fund  states  that  all  of  its 
investments  will  have  a  remaining 
maturity  of  less  than  one  year,  and  the 
dollar-wei^ted  average  maturity  of  its 
portfolio  will  not  exceed  120  days.  The 
Fund  represents  that  with  the  exception 
of  variable  and  floating  rate  paper  ttif 
maturity  of  an  instrument  will  be 
deemed  to  be  its  stated  maturity  and 
that  the  maturity  of  variable  and  floatmo 
rate  paper  wiD  be  determmed  as  stated 
above. 

The  Fund  states  that  under  the 
amortized  cost  valuaticm  method, 
portfolio  instruments  are  valued  at  then 
cost  as  of  the  date  of  acquisition  and 
thereafter  assuming  a  constant  raif  of 
amortiration  to  maturity-  of  any  discount 
or  pTBmium.  regardless  of  the  impacts  of 
fluctuating  interest  rates  on  the  market 
value  of  such  rnstruments.  It  is  also 
stated  that,  prior  to  the  filmg  of  the 
application,  the  Conrmission  expressed 
its  view  that,  among  other  thngs,  (1 ) 
Rule  2**-4  under  the  Ad  requires  that 
portfolio  instruments  of  "money  marl^f' 
funds  be  valued  with  reference  to 
market  factors,  and  (2)  rt  would  \>f 
inconsistent,  generally,  with  the 
provisianK  of  Rule  2»-4fDT  a  "mone\ 
market"  fund  to  value  its  portfoho 
instrumentB  on  an  amortized  cost  basiS 
(Investment  Company  Act  Reieasf  Nio 
97K.  May  31. 1977). 

Section  •(c)  prTjvides,  in  pertinent 
part,  that  apom  application  the 
CommisBiaD  nay  conditionally  or 
uncoaditiaBftI}y  eieeiT^t  any  person 
secarrty  or  traosactian  or  any  cla  ss  or 
classes  of  pt,iso«M.  securities  or 
transactioas.  irom  any  provision  ui 
provtsaons  of  the  Act  or  of  any  rulf  or 
regulation  tkemmder.  if  and  to  the 


e  \tenl  that  suxii  exemption  is  necessary 
or  appropriate  in  the  pubhc  interest  and 

cortsistent  wnA  the  protection  of 
invesLoTB  and  tiie  parposes  fairly 
intended  by  the  policy  and  provisions  of 

the  Act. 

The  Fund  represents  that  it  wishes  to 
attract  investors  that  require  an 
mvestment  company  with  a  portfolio  of 
short-term  municipal  obligations  that 
maintains  a  constant  net  asset  value  per 
share  and  pays  dividends  that  do  not 
fluctuate  due  to  daily  changes  in  the 
vhIups  of  its  portfolio  secmities.  The 
Find  believes  that  in  order  to  attract 
such  investors  and  retain  them  as 
shareholders,  it  must  have  a  stable  net 
asset  V  alue  preferably  Si .00  per  share, 
and  a  steady  flow  of  mvestment  income 

The  Fund  believes  that  the  valuation 
(if  'he  investment  securities  in  its 
portfolio  on  the  amortized  cost  basis 
will  benefit  its  sharehijiders  by  enabling 
it  to  maintain  a  Sl.00  pnce  per  share 
while  providing  sliareholders  with  the 
opportunity  to  receive  a  Flow  of 
investment  inccjme  less  subject  to 
fluctuation  tlian  under  procedures 
whereby  its  daily  dividend  would  be 
adjusted  by  all  realized  and  unrealized 
gains  n"."^  losses  on  its  portfolio 
securities.  The  Fund's  board  of  directors 
has  detfmmed  that  the  amortized  cost 
method  of  calculating  its  net  asset  value 
pfr  shan»  under  such  circum.stanoes  is 
.ippropriate  and  m  the  bt'sl  interests  of 
st,  art;  holders. 

1  be  Fund  agrees  that  the  fullcwing 
renditions  may  be  imposed  in  any  order 

t  'hf  (lommissian  granting  the 
■  •\t'iuptive  relief  requested: 

1,  In  supervising  the  operations  of  the 
fund  and  delegating  special 
li'Sponsibilities  involving  management 
r-F  Its  portfolio  to  the  Fund's  uivestment 
ddv  iser.  the  Fund's  board  of  directors 
undertakes — as  a  particular 
responsibility  within  the  overall  duty  of 
care  owed  to  its  shareholders — to 

fst  ihhsh  procedures  reasonably 
lirsigned,  taking  into  account  current 
market  conditions  and  the  fund's 
investment  objectne.  to  stabilize  the 
fund's  net  asset  value  per  share,  as 
computed  for  the  purpose  of 
distrihutinns,  redemptions  and 
repurctiHSf.-s.  at  $1.00  per  shiire 

2.  Included  within  the  procedures  It) 
be  adopted  by  the  board  of  directors 
shall  be  the  following: 

(a)  Review  by  the  board  of  directors, 
as  it  deems  appropriate  and  at  such 
intervals  as  are  reasonable  in  light  of 
current  market  conditions,  to  determine 
the  extent  of  deviation,  if  any,  of  the 
Fund's  net  asset  value  per  share  as 
determined  by  using  available  market 
quotations  from  theSlXM)  amortized  cost 
price  per  share,  and  maintenanoe  of 


records  of  such  revtew.  To  fulfill  this 
conditiou,  tiie  Fund  intends  to  use  actual 
quotations,  or  estimates  of  market  value 
reflecting  current  market  conditions 
chosen  by  its  board  of  directors  in  the 
exercise  of  its  discretion  to  be 
appropriate  indicators  of  value,  which 
may  include,  inter  alia.  (1)  quotations  or 
estimates  of  market  value  for  individual 
portfolio  instraments.  or  (2)  values 
obtained  from  yield  data  relating  to 
classes  of  mooey  market  instruments 
published  by  reputable  sources. 

(b)  In  the  event  such  deviation  from 
the  $1.00  amortiaed  cost  price  per  share 
exceeds  )^  of  1  percent,  a  requirement 
that  the  board  of  tlirectors  wdl  promptly 
consider  what  action,  if  any,  should  be 
initiated. 

(c)  Where  tbe  board  of  directors 
believes  tbe  extent  of  any  deviation 
from  tbe  Fund's  Sl-BO  amortized  cost 
price  per  share  may  result  in  material 
dilution  or  other  unfair  results  to 
investors  or  existing  shareholders,  it 
shall  take  such  action  as  it  deems 
appropriate  to  eliminate  or  to  reduce  to 
the  extent  reasonably  practic:able  such 
dilution  or  unfair  results,  which  may 
include;  redeeming  shares  in  kind; 
selling  portfolio  instruments  prior  to 
maturity  to  realize  capital  gains  or 
losses,  or  to  shorten  the  Fund  s  a\  erage 
portfolio  maturity;  withholding 
dividends,  or  utilizing  a  net  asset  \  akie 
per  share  as  determined  by  using 
available  market  quotations. 

,3.  The  Fund  will  maintain  a  dullui- 
weighted  average  portfolio  maturity 
appropriate  to  its  objective  of 
maintaining  a  stable  net  asset  value  per 
share;  provided,  howe\er,  that  the  Fund 
will  not  (a)  purchase  a^>«ii{istrument 
with  a  remaining  maturity  of  greater 
than  one  year,  or  (b)  maintain  a  dollar- 
weighted  average  portfolio  maturfty  in 
excess  of  120  days.  In  fulfilling  this 
condition,  if  the  disposition  of  a 
portfolio  instrument  results  in  a  dollar- 
weighted  average  portfolio  maturity  in 
excess  of  120  days,  the  Fund  will  invest 
its  available  cash  in  such  a  manner  as  to 
reduce  its  dollar-weighted  average 
portfolio  maturity  to  120  days  or  less  as 
soon  as  reasonably  practicable, 

4.  The  Fund  will  record,  maintain  and 
preserve  permanently  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  (and  any  modifications 
thereto)  described  in  condition  1  above. 
and  the  fund  will  record,  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  (the  first  two  years  in  an  easily 
accessible  place]  a  written  record  of  the 
board  of  directors'  considerations  and 
actions  taken  in  connection  with  the 
discharge  of  its  responsibilities,  as  set 
forth  above, to  be  included  in  the 


IJMI 
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minutes  of  the  board's  meetings.  The 
documents  preserved  pursuant  to  this 
condition  shall  be  subject  to  inspection 
by  the  Commission  in  accordance  with 
section  31(b)  of  the  Act  as  though  such 
documents  were  records  required  to  be 
maintained  pursuant  to  rules  adopted 
under  Section  31(a)  of  the  Act. 

5.  The  Fund  will  limit  its  portfolio 
investments,  including  repurchase 
agreements,  to  those  U.S.  dollar 
denominated  instruments  which  the 
Fund's  board  of  directors  determines 
present  minimal  credit  risks,  and  which 
are  of  high  quality  as  determined  by  any 
major  rating  service  or,  in  the  case  of 
any  instrument  that  is  not  rated,  of 
comparable  quality  as  determined  by 
the  board  of  directors. 

6.  The  Fund  will  include  in  each 
quarterly  report,  as  an  attachment  to 
Form  N-lQ,  a  statement  as  to  whether 
any  action  pursuarit  to  condition  2[c) 
above  was  taken  during  the  preceding 
fiscal  quarter,  and.  if  any  action  was 
taken,  will  describe  the  nature  and 
circumstances  of  such  action. 

Notice  is  further  given  that  any 
interested  person  may.  not  later  than 
November  29,  1982.  at  .'jiSO  p.m.,  submit 
to  the  Commission  in  writing  a  request 
for  a  hearing  on  the  appHcdtion 
a'x.ompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reason  for 
siich  request,  and  the  issues,  if  any,  rf 
fret  or  law  proposed  to  he  controverted, 
or  he  may  reques;  that  he  be  n'jtified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretaiy, 
Securities  and  E\ch,i.T,ae  Commission. 
VVash:nj,'ton.  D.C.  2054P.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  the  Fund  at  the  address  stated 
above.  Proof  of  such  service  (by 
affidavit  or.  in  the  cRse  of  an  attorney- 
at-JHw.  by  certificate)  sho'l  he  filed 
contempor.Tneov'sly  with  *he  request.  An 
ord?r  disposing  of  the  application  w'U 
be  issued  as  of  course  following  said 
dale  unless  the  Commission  thereafter 
orders  a  hearing  upon  request  or  upon 
its  ovvn  motion.  Pf  rsons  who  reniiest  a 
hearing,  or  .idvice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof. 

For  the  Cuinmissian.  by  ihe  Division  of 
Investment  ManagiTiient.  puisudnt  to 
delpgated  authority. 
George  A.  Fitzsimmons. 

Secretary. 

KR  Doc  82-3(SiJ5  Filed  ll-lO-ai.  84S  am| 
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[Hie  No.  1-7625] 

MetPath,  Inc^  Application  To  Withdraw 
From  Listing  and  Registration 

November  4. 1982. 

The  above  named  issuer  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  pursuant  to 
Section  12(d)  of  the  Securities  Exchange 
Act  of  1934  ("Act ")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  specified  security  from  hsting  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

On  February  26.  1982.  a  wholly-owned 
subsidiary  of  Corning  Class  Works 
("Corning")  merged  into  MetPath  Inc. 
("Company")  and  each  share  of  the 
Company's  common  stock  was 
converted  into  .4488  of  a  share  of 
common  stock  of  Corning.  As  a  result  of 
that  merger,  the  Company  became  a 
wholly-owned  subsidiary  of  Corning. 
and,  consequently.  .•\mex  removed  the 
common  stock  of  the  Company  from 
listing  and  registration. 

The  Com.pany  has  been  advised  that 
as  of  October  4,  1982.  the  number  of 
registered  holders  of  the  debentures  was 
.IS.  In  addition,  only  569,000  and  $72,000 
principal  amount  of  the  debentures  was 
traded  on  the  Am.ex  during  the  1981 
calendar  year  and  the  nine  months 
ended  September  30, 1982,  respectively. 
In  this  regard,  the  Company  has 
determined  that  because  of  the  small 
number  of  holders,  the  limited  trading 
and  the  expense  of  filing  annual  and 
quarterly  reports,  continued  listing  of 
the  debentures  is  no  longer  justified. 
Any  interested  person  may,  on  or 
befo.-e  November  26, 1982.  submit  by 
letter  to  the  Secretary  of  the  Securities 
a.id  Exchange  Commission.  Washington. 
DC.  20549,  facts  bearing  upon  whether 
the  application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  Itie  information 
submitted  to  it,  wul  issue  an  order 
gi  anting  the  application  after  the  date 
mentioned  above,  unless  the 
Co.mmission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Com.mission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

.iiithoritv 

George  A.  Filzsunmons, 
Secretary. 

[KR  Doc.  82-.1iWfi1  Filed  n-10-82.  845  Htn] 
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(Release  No.  19167;  FHe  No.  SR-NYSE-42- 

16] 

Self -Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  New  York 
Stock  Exchange.  Inc. 

October  22.  1982. 

Pursuant  to  Section  19(bl(l)  of  the 
Securities  Exchange  Act  of  1934  (the 
Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  October  8.  1982.  the 
New  York  Stock  Exchange  ("NYSE") 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  herein.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

The  proposed  rule  chanee  would 
amend  current  NYSE  Rule  248  to  permit 
the  listing  of  certain  types  of  debt  issues 
currently  precluded  by  Rule  248.  Rule 
248  presently  requires  a  due  bill  to 
accompany  registered  bonds  traded 
"and  interest"  and  delivered  between 
record  date  and  interest  payment  d.ite. 
According  to  the  NYSE,  Rule  24«  is 
based  on  the  assumption  that  the 
payment  date  will  immediately  follow 
the  date  interest  accrual  ends  for  the 
particular  interest  period,  and  that  this 
is  currently  the  case  for  all  listed  debt 
on  the  exchange.  The  NYSE  states, 
however,  that  the  recent  trend  in  debt 
securities  has  been  towards  variable 
interest  rates,  leading  to  a  departure 
from  the  standard  method  and  lime 
frames  in  which  to  complete  the  interest 
calculation  payments.  According  to  the 
NYSE,  under  the  terms  of  these  new 
issues  the  payment  date  is  several  days 
after  the  close  of  the  interest  period.  The 
.NYSE  has  indicated  that  it  has  been 
approached  to  list  several  issues  of 
floating  rate  notes  which  have  payment 
dates  some  time  after  the  close  of  the 
interest  period,  but  that  current  Rule  248 
would  incorrectly  require  due-bills  to 
accompany  trades  up  to  the  payment 
date  when  in  actuality  these  should 
cease  at  the  end  of  the  accrual  period, 
By  prefacing  current  Rule  248  with  the 
words  "unless  otherwise  directed  by  the 
Exchange,"  the  NYSE  proposes  to 
provide  for  situations  which  may 
warrant  departure  from  the  usual 
application  of  the  rule.  The  .NYSE  stales 
that  the  statutory  basis  for  the  proposed 
rule  change  is  Section  6(b)(5)  of  the  Act. 
in  that  it  would  serve  investors  by 
providing  a  convenient,  efficient  and 
effective  marketplace  to  facilitate 
transactions. 

In  order  to  assist  the  Commission  in 
determining  whether  to  approve  the 
proposed  rule  change  or  institute 
proceedings  to  determine  whether  the 
proposed  rule  change  shoulci  be 
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disapproved,  interested  persons  are 
invited  to  submit  written  data,  views 
and  arguments  concerning  the 
submission  willuii  21  days  after  the  date 
of  publication  in  the  Federal  Re^ster. 
Persons  desiring  to  make  wntteTi 
comments  should  Gle  six  copes  thereat 
with  tke  Secreteiy  of  the  Commiflsion 
Securities  aad  F"-*>»"g<»  f>rmmM«Mnn 
450  5th  Street  NW.,  Washington,  D.C 
20549.  fteferenoe  should  be  made  to  Fi^e 
No.  SR-NTSE-«2-16. 

Copies  of  the  suiraiission.  all 
subaeiiaeiit  amendmentB.  all  ^-ntten 
stalemcaBtB  mrith  reapetd  to  the  proposes : 
rule  change  wiiich  are  filed  with  the 
CommiaBum.  and  all  written 
communications  relatrng  to  the  proptwed 
rule  change  between  the  Comjni£&ion 
and  any  yeraon,  other  tiuui  those  whjch 
may  be  MiijlJi^l<!)  from  tbe  pubhc  in 
accordance  with  tfte  provisJans  of  5 
U.S.C.  5S2.  will  be  available  for 
inspectian  and  oofjyiag  at  the 
CoramiaBian's  Public  Reference  Room 
450  Slii  Street  VW^  Waahingtan.  DC 
Copies  of  &e  filing  and  of  any 
subsequent  ameiuinieiits  also  will  be 
available  fcr  iBS]>ectian  and  cop^'in^  m 
the  prinopal  office  of  the  ahove- 
mentianed  aeif-r^ulatory  oi^anizatior. 

For  the  Cmmnissioa.  by  the  Division  '.li 
.Vlari^et  Reflation  pursuHnt  tc  dt^legHteri 
authinitj-. 

George  K.  Fitssimiaoas. 
Secretary  j 

FR  Ooc   1?-30!W(i  FiijHl  1 1  -IO-B;   B:4.'>  mnf 

BiLLMC  CODE  acnMn-w 


SMALL  BUSm^S  ADMmfSTTt AXIOM 

I  License  Mo.  •&/a&-0162 ) 

Detroit  ll«traipeliUa  Small  Business 
Investment  Corfi;  Issuance  of  a  Small 
Business  investment  Cofnpany 
License 

On  Januarj  21,  1982.  d  notice  was 
published  m  the  Federal  Register  (47  FR 
3057)  stating  that  an  applicatinn  hus 
been  filed  by  Detroit  Metropolitan  Small 
Business  Investment  Corporation.  I.SO 
Michigan  Avenue.  Detroit.  Michigan 
48226,  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  goverriinp 
small  business  investment  companieii 
(13  CFR  107.102  (1»B1))  for  a  license  as  h 
small  business  investment  company 

Interested  parties  were  given  until 
close  of  business  February-  5, 1982  tti 
submit  their  comments  to  SBA  No 
comments  were  received. 

Notice  is  bereby  given  that,  pursuar' 
to  section  101(c)  of  the  Small  Busmess 
investment  Act  of  ISA.  as  amended 
after  havisig  ccnsklered  the  applicatior, 


and  all  other  pertinent  information,  SBA 
issued  License  No.  05/05-0162  on 
August  16, 19B2.  to  Detroit  Metropolitan 
Small  Business  Investment  Corporation 

to  (ipeiate  as  a  small  business 
investment  company . 

jCatdlog  of  federal  Dorm-sUc  .«LSsistannc 
Progrdm  No  59.011.  &maM  Biismes.'; 
Imestmenl  Companies  j 

l)at«d  Novfmber  5  1BB2 
Kobert  G.  L«neberr>, 
Deputy  Asmcvmn  AdmiuistratorfoT 
Investmevt 


FR  D<)c  B2-J11HH  (■ n    wjk:  ka', 
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DEPARTMENT  OF  STATE 

Office  oT  ttie  Secretary 

I  Public  Wolkre  CW-8/575 1 

Shipping  Coordinating  Committee; 
Subcommittee  on  Safety  of  Life  at  Sea; 

Meeting 

The  U.S.  SOLAS  Workmg  Group  on 
Stability,  Load  Lines  and  Safety  of 
Fishing  Vessels  will  conduct  an  open 
meeting  on  Tuesday,  November  30, 1962. 
at  10:00  a.m..  in  room  1303  of  the  Coast 
Guard  Headquarters.  2100  Second 
Street.  SW..  VVa.shmgton.  DC.  20593 

The  purpose  of  the  meeting  will  be  a 
review  of  the  agenda  items  in 
preparation  for  the  next  Session  ot  the 
Subcommittee  (now  sheduled  for 
February  7-11.  1983). 

The  agenda  for  the  rneeting  w;li 
consist  ol  a  general  review  of  all  items 
scheduled  for  the  Subcommittee  with 
particular  attention  to  any  session 
papers  from  other  countries  received  h\ 
that  time 

Vlembers  of  the  puLilii  may  attend  up 
to  the  seating  capacity  of  the  room. 

For  further  information  contact  Mr. 
William  .A.  Cleary,  Jr..  U.S.  Coast  Guard 
(G-MTll-S/TPlS),"  21U0  Second  Street, 
SW..  Washington,  U.C.  20593 
Telephone:  (202)  426-2188. 

OHii-d   Oitolier  26   ^WC 
Gordon  S.  Brown, 
Chairman,  Shipping  Coordinaim^  CornmitUfe 

[FR  l)i.<    rti-lfM.- f;,,.:  n-Ul-»C::  B:45dm| 
BILLING  coot  4710-07-« 


I  Public  Notice  CM-8/574 1 

Shipping  Coordinating  Committee; 
Subcommittee  on  Safety  of  Life  at  Sea; 
Meeting 

rhe  SOLAS  Working  Group  on  Bulk 
Chemicals  will  conduct  an  open  meeting; 
on  .November  29.  1982,  at  9:30  a.m..  in 
room  1303  of  the  Coast  Guard 


f^eadquBTters.  2100  Second  Street.  SW. 
WasfaingtoB.  OXL  WSdi. 

The  purpose  of  this  meeting  will  be  to 
discuss  the  ^enda  for  the  eleventh 
session  af  the  IMO  Subcommittee  on 
Bulk  Chemicals  which  will  be  held 
December  fr-10  in  London.  Major  items 
on  the  agenda  are: 

a.  Procedures  and  arrangements  for 
the  discharge  of  noxious  liquid 
substances; 

b.  Extension  of  the  Bulk  Chemical 
Code  to  cover  pollution  aspects: 

c.  Review  and  updating  of  the  Bulk 
Chemical  Code:  and 

d.  Review  and  updating  of  the  Gas 
Carrier  Code. 

Members  t^  the  public  may  attend  up 
to  the  seating  capacity  of  the  room. 

For  further  information  contact  Mr 
Frits  Wvbenga.  U.S.  Coast  Guard  (G- 
MTH-lj,  Washington.  D.C.  20593 
Telephone:  (202)  42&-1217 

Dated.  Novemiwr  1  19B2 
GnrdoD  S.  Biuwn, 

Chuirnran.  Shipping  CoordawUn^  Ci'mwittee. 

llR  Dm    h:; -ilOdWi  Kilf-rl  11-10-B:   84=..,T„j 
BILLING  CO0E  CTW-Or-M 


DEPAirmewT  of  transportation 

Coast  Guard 
ICGO82-099I 

International  Convention  tor  ttie 
Prevention  of  Po1lutit>n  From  Ships, 
1973,  as  Modified  by  ttie  Protocol  of 
1978  Relating  Tfwreto  (MARPOL  73/ 
78) 

agency:  Coast  Giuird.  DOT 

ACTION:  Norice  of  ratificatior.  and  entry 

into  force  of  international  convention. 


summary:  The  I.itcrnatinnal  Convent  inn 
far  tiie  Prevcutinn  of  Pollution  front 
Ships.  7973.  as  modified  hv  the  Protocol 
of  WS  relating  thereto  (M.ARPOL  73/78) 
requires  that  not  less  than  15  States,  the 
combined  merchant  fleets  of  which 
fonstitute  not  less  than  50  }>ercent  ot  thi; 
gross  tonnage  of  the  world's  merchunt 
shipping.  muBt  become  parties  to  this 
Convention  before  it  shall  enter  imn 
force.  On  October  1,  19a2.  Italy  became 
the  fifteenth  State  to  ratify  MARPOL  -3/ 
78.  With  this  ratification  by  Italy,  the 
total  gross  tonnage  of  States  that  are 
party  to  the  Convention  consitutes  53.65 
percent  of  the  world's  gross  tonnage. 
Therefore,  on  October  2,  1963.  MARPOL 
73/78,  including  Annex  1  (Regulations 
for  the  Prevention  of  Pollution  by  Oil) 
will  enter  into  force.  By  the  terms  of  the 
Convention,  Annex  II  (Regulations  fcr 
the  Control  of  Pollution  by  Soxiovs 
Liquid  Substances  in  Bulk]  will  enter 
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into  force  on  October  2, 1986,  or  at  a 
later  date  as  may  be  decided  by  a  two- 
thirds  majority  of  tbe  States  party  to  this 
Convention.  Upon  the  entering  into  force 
of  MARPOL  73/78.  the  Act  to  Prevent 
Pollution  from  Ships  (the  Act)  (Pub  L 
96-47B,  94  Stat.  2297.  33  U.S.C.  1901), 
which  is  the  implementing  legislation  for 
MARPOL  73/78.  will  become  effective. 
On  that  date,  as  mandated  in  sections  12 
(a)  and  (b)  of  the  Act  the  Oil  Pollution 
Act.  1961,  as  amended  (75  Stat.  402,  33 
LI.S.C.  1001  et  seq.)  and  the  Oil  Pollution 
Act  Amendments  of  1973  (Pub.  L  93-119. 
87  Stat.  428)  are  repealed.  However,  in 
accordance  with  section  14(c)  of  the  Act. 
regulations  promulgated  in  accordance 
with  tlie  Oil  Pollution  Act.  1961,  as 
amended,  remain  in  effect  until  they  are 
rrKxiilied  or  superseded  by  regulations 
promulgated  under  the  authonlv  of 
Mi\RP6L  73/78  or  the  Act.  AdditionalK. 
M.^RPOL  73/78  will  supersede  the 
International  Convention  for  the 
Prevention  of  Pollution  of  tbe  Sea  by 
Oil.  done  at  London  on  May  12.  19.'>4  \VZ 
UST  29«9.  TL\S  4900.  32:"  UNTS  3! 

The  Coast  Guard  is  the  agent  y 
responsible  for  implementing  anti 
enforcing  the  requirements  of  MARPOL 
73/78.  The  majority  of  the  requirements 
of  Annex  I  per^ainmu  to  tankers  have 
already  been  implemented.  The  Coast 
Cuai'd  is  currently  m  the  process  of 
developing  regulations  to  implement  ttie 
outstanding  provisions  lo  the 
Convention  and  developing 
administrative  procedures  fnr  'he 
issuance  of  the  International  Oil 
Pollution  Prevention  (lOPP)  Certificate 
to  U.S.  flag  vessels  as  required  by 
Annex  I. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieulenar.!  )   R   Oitlo.  U.S.  Cuost  Guard. 

(202)  426-95-3. 

B.  F.  Hollingsworth, 

Rear  Aiii:r:c:.  i  '  s"  Coast  Guard,  Chinf.  Office 

of  Manne  Environment  end  Systems. 

November  3.  1982. 

(FR  0<>c  82-Jiai-4  Filiti  ll-WWli  84.-,  jm| 
BILLING  CODE  4910-'4-(ll 


ICGD  82-1061 

Rules  of  the  Road  Advisory  Council; 
Meeting 

Pursuant  to  .section  10(a)(2)  of  the 
Federal  Advisnrv  Committee  Act  (Pub 
L.  92-463.  5  L'.S.C.  .^pp.  I]  notice  is 
hereby  gi\en  of  a  meeting  'jf  the  Rules  (jf 
the  Road  Adv  sory  Council    The  Me< 
vvil!  Ik-  held  on  Tuesday  and 
Wednesday.  December  7  and  H,  1482.  at 
the  Maritime  Institute  of  Technc^logy  ^ 
Maritime  Studies  (MIT-AGS).  5700 
Hammonds  Ferry  Road,  Linthicum 
Heights.  MD.  On  both  da\s  the  nicefmg 


ng 


is  scheduled  to  begin  at  8:30  a.m.  and 
end  at  4:30  pjn.  The  agenda  for  the 
meeting  consists  of  the  following  items 

1.  Rule  24; 

(a)  Barge  lighting-sidelights. 

(b)  Barge  lighting-flashing  yellow  light 

(c)  Towing  vessel-masthead  light 
placement. 

(d)  Problems  in  conjunction  with 
definition  of  "Western  Rivers  Rules' 
below  Huey  P.  I-ong  bridge. 

2.  .'Vpplicabihty  of  special  rules  foi 
Western  Rivers  to  certain  other  waters 

3.  Use  of  "strol>e  lights  '  as  an  anti 
collision  device. 

4.  Bridge-to-Bndge  Radioleienhone 
Art. 

(a I  Bring  Gn-al  l^kes  uniier  .'\ct 
(b)  Amend  Act  to  extend  coveragi 

5.  Western  Rjvers  towboats  mas'.heaii 
lights,  special  problems  concernme 

6.  Examination  of  possible  man,idt(ir\ 
use  of    maneuvering  light" 

7.  .Necessity  of  an  interpretive  rule  for 
<i  composite  unit. 

8.  Revision  or  deletion  of  33  Cra  163— 
Towing  of  Barges. 

9.  LightiSfi  of  barges  at  a  bank  or 
d(ick 

Atlendan;  e  .s  open  to  the  public.  With 
advanced  notice,  members  of  the  public 
may  present  oral  s'atements  at  the 
meetir-g  Persons  wishing  to  present  oral 
statements  should  notify  the  E.xecutive 
Director  no  later  than  the  day  before  the 
meeting  Any  member  of  the  public  may 
present  a  writen  statement  to  the 
Council  at  any  time. 

Additional  information  may  be 
obtained  from  Commander  Galen  R. 
Siddall  Executive  Director.  Rules  of  the 
Road  Advisory  Council,  U.S.  Coast 
Guard  (G-NSR/14),  Washington,  DC 
20.593,  telephone  (202)  426-0980. 

Dated:  November  1.  1982 

R.  A  Baum^in. 

Rt;ar  Ad::  :.-..:.  L'S.  Coast  Guard.  Chief.  Office 
of  Nax-igation. 

BILUNG   coot    4910-M-4I 


Federal  Aviation  Administ.i-atlon 

National  Airspace  Review;  Meeting 

agency;  Federal  Aviation 
.'\dmin  i-tration.  DOT. 
action:  Notice  of  meeting. 


summary:  Pursu.i,'it  t.i  Section  10(a)(2) 
of  the  Fede'-ai  .Advisory  Committee  Act 
I  Pub.  L.  92-4a,J;  5  I'.S  C.  App.  1)  notice  is 
hereby  giver,  of  a  meeting  of  T.isk  Group 
1-2  of  the  Federal  Aviation 
Administration  (FAA)  National 
Airspace  Review  Advisory  Com.miltee 
The  agenda  for  this  meeting  is  as 
tollows    .\  nniew  of  .Mr  Trnfl^if  Control 


services  provided  in  Terminal  Areas  to 
validate  pilot/controller  understanding, 
requirements  and  application  within  the 
Air  Traffic  System.  In  addition. 
consideration  w\\\  be  given  lo  ATC 
serxices  as  they  would  relate  to 
[>ie\ious  .NAR  studies 

OATH:  Beginnitig  NovemU-r  29   19K2,  11 
am.,  continuing  daily,  except  S,dii.'-riH\s 
Sundays,  and  holiday"-  not  t-)  exceed 
three  weeks 

ADDRESS:  The  meeting  will  tie  held  a  I 
the  Federal  .Aviation  .Adrrnnistriition, 
conference  room  9A/B  WO 
Independence  .Avenue.  S  V\ 
Uashington.  D  C 

FOR  FURTHER  INFORMATION  CONTACT 

National  Airspace  Review  Prugram 
Management  St, iff.  roiv.v.  imi'i   Fi-derai 
Aviation  Adminislration.  BOf) 
Independence  .Avenue,  S  W'..  AAl-30, 
Washington.  DC.  20591.  (302)  426-3560 
Attendance  is  open  to  the  interested 
public,  but  limited  to  the  space 
available  To  insure  consideration, 
persons  desiring  to  make  statements  at 
the  meeting  should  submit  them  in 
writing  to  the  Executive  Director, 
National  Airspace  Review  Advisory 
Committee.  Air  TrafTic  Service,  AAT-1. 
800  Independence  Avenue.  S.W., 
Washington,  D.C.  2C591,  by  November 
22,  1982.  Time  permitting  and  subject  to 
the  approval  of  the  chairman,  these 
individuals  may  make  oral  presentations 
of  their  previously  submitted 
statements. 

Issued  in  Waslun^ltm.  D.C.  on  Novemlier 
i.  1982. 

L.  Lane  Speck. 

Acting  f*nygrarr  Manager.  \oiiur)al  .Airspace 
Review  Ad\isory  Commission. 

jFR  Ucx.  8S-««ai  FUnJ  11-10-c:  K^S  lunl 
BILLING  COOC  4»10-13-a 


Federal  Highway  Adr-i;;;straiior 

Dfaft  Environmental  Impact  Statement. 
Orange  County.  Caldornia 

agency:  Federal  Highway 
A(i:;iin.itration  (FHWA),  DOT. 

action:  Nobce  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a  Draft 
Environmental  Impact  Statement  will  be 
prepared  for  a  transportation  study  in 
the  Cities  of  Newport  Beach  and  Costa -y 
Mfsa   Orange  Cni;nt\    Cilifnrni.t 

FOR  FURTHER  INFORMATION  CONTACT: 

.?Mbert  |.  Gallardo.  District  F^ngineer. 
Federal  Highway  .Administr.itn.'ri.  PC 
Box  3915.  Sacramento.  Ciililnri;:,)  ^4^09. 
telephone  I9ir,i  44()_2.h^)4 
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SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the 
California  Department  of  Transportation 
(Caltrans).  will  prepare  a  Draft 
Environmental  Impact  Statement 
covering  a  transportation  study  of  Route 
55  (Newport  Boulevard)  from  Route  1 
(Pacific  Coast  Highway)  to  Route  73,  a 
distance  of  4.5  miles.  The  study  limits 
are  within  Orange  County  in  the  Cities 
of  Newport  Beach  and  Costa  Mesa. 

The  E.I.S.  describes  existing  and 
future  transportation  problems  and 
considers  eight  highway  alternatives  in 
the  Route  55  corridor  three  alternatives 
for  improving  the  Route  1/55 
Interchange;  and  three  levels  of  transit 
development:  and  taking  no  action. 

No  scoping  meetings  are  scheduled  at 
this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  DEIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 
Albert ).  Gallardo 
District  Engineer.  Sacramento.  California. 

(FR  Doc  82-31113  Filed  11-10-82  8:43  dm| 
BILLING  CODE  4910-22-M 


Supplemental  Environmental  Impact 
Statement;  City  of  Pittsburgh, 
Allegheny  County,  Pa. 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a 
supplemental  Environmental  Impact 
Statement  will  be  prepared  for  a 
proposed  highway  project  in  the  city  of 
Pittsburgh,  Allegheny  Cou.aty. 
Pennsylvania. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  R.  Krause.  Division  Environmental 
Engineer,  Federal  Highway 
Administration,  228  Walnut  Street,  P.O. 
Box  1086,  Harrisburg,  Pennsylvania 
17108-1086,  Telephone  (717)  782-2276.  or 
Roger  E.  Carrier,  District  Engineer, 
Pennsylvania  Department  of 
Transportation,  Engineering  District  11- 
0,  Four  Parkway  Center,  875  Greentree, 
Pittsburgh,  Pennsylvania  15220. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Pennsylvania  Department  of 
Transportation,  will  prepare  a  single 
Supplemental  Environmental  Impact 
Statement  (SEIS)  on  a  proposal  to 
construct  14.4  miles  of  Interstate  279  (I- 
279)  from  the  Ft.  Duquesne  Bridge  on  the 


northside  of  Pittsburgh  to  1-79  in 
Franklin  Park  Borough,  and  Interstate 
579  (1-579)  from  the  existing  Crosstown 
Boulevard  in  Dowmtown  Pittsburgh  to 
the  East  Street  Interchange  (1-279)  on 
the  northside.  Both  Interstates  are  four 
lane,  limited  access  facilities  with 
auxiliary  lanes  as  required.  The  SEIS 
will  evaluate  proposed  revisions  to  the 
design  of  the  approved  alternatives  in 
the  following  interrelated  Final 
Environmental  Impact  Statements 
(FEIS's)  in  the  Pittsburgh  area: 

1.  North  Shore  Expressway  and  the 
East  Street  Interchange  (1-279) 
Legislative  Route  1021,  Section  1  and  2 
approved  October  16, 1981.  This  FEIS 
addressed  proposed  construction  of  2.1 
miles  1-279  from  the  Fort  Duquesne 
Bridge,  east  along  the  North  Shore  of 
Pittsburgh  to  the  proposed  East  Street 
Interchange,  where  1-279  will  connect 
with  the  Crosstown  Boulevard  to  the 
south.  Traffic  Route  28  to  the  east  and 
the  East  Street  Valley  Expressway  to 
the  north. 

2.  East  Street  Valley  Expressway  (I- 
279)  Legislative  Route  1021,  Section  3, 
approved  June  7,  1976.  (Final  EIS 
reevaluation  approved  November  23, 
1979).  This  FEIS  addressed  proposed 
construction  of  2.8  miles  of  1-279  from 
the  East  Street  Interchange  north  to  the 
vicinity  of  the  Pittsburgh  city  line,  with 
an  interchange  at  McKnight  Road, 

,3.  North  Hills  Expiessway  (1-279) 
Legislative  Route  1021,  Sections  4,  5,  6, 
and  7  approved  September  28, 1981.  This 
FEIS  addressed  proposed  construction 
of  7  9  miles  of  1-279,  from  north  of  the 
McKnight  Road  interchange,  north  to  an 
interchange  with  1-79  in  the  area  known 
as  Five  Points. 

4.  Crosstown  Boulevard  (1-579) 
Legislative  Route  1026,  Section  2,  3,  and 
4.  approved  .\ovember  9.  1981.  This  FEIS 
addressed  construction  of  1.6  miles  of  I- 
579  from  the  existing  Crosstown 
Boulevard  in  the  vicinity  of  the  Civic 
Arera  in  downtown  Pittsburgh  north 
across  the  Allegheny  River  to  the  East 
Street  interchange. 

Recently  completed  traffic  projections 
prepared  by  the  Southwestern 
Pennsylvania  Regional  Planning 
Commission,  show  a  decrease  in  traffic 
compared  with  the  projections  used  to 
develop  the  previously  approved 
documents.  Lower  projected  traffic 
volumes  and  need  to  reduce 
construction  costs  in  light  of  limited 
availability  of  funding  have  caused  the 
Pennsylvania  Deaprtment  of 
Transportation  to  consider  downscaling 
the  previously  approved  design,  with  a 
goal  of  providing  for  more  efficient 
usage  of  both  the  expressways  and  the 
locil  street  system.  The  SEIS  will 
discuss  current  traffic  projection  data. 


and  the  proposed  design  revisions, 
which  include  changes  in  number  of 
lanes,  revisions  to  points  of  access, 
changes  in  interchange  configurations, 
and  inclusion  of  high  occupancy  vehicle 
(HOV)  lanes  in  the  median  of  the 
expressways.  HOV  lanes  are  provided 
for  exclusive  use  of  buses,  carpools,  and 
vanpools. 

A  letter  describing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  Federal,  State  and 
local  agencies.  A  pubhc  display  of  plans 
will  be  presented  in  Pittsburgh  in 
February  1983.  In  addition,  a  public 
hearing  will  be  held.  Pubhc  notice  will 
be  given  of  the  time  and  place  of  the 
display  and  hearing.  The  draft  SEIS  will 
be  available  for  public  and  agency 
review  and  comment.  No  formal  scoping 
is  planned. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning 
this  proposed  action  and  the  SEIS 
should  be  directed  to  the  FHWA  or 
Pennsylvania  Department  of 
Transportation  at  the  address  provided 
above. 

Issued  on  November  2,  1982. 
George  L.  Hannon, 

Assistant  Division  AdnunistraUn.  Harrisburg. 
Pennsylvania. 

|FR  Doc-  82-30857  Filed  n-10-«2.  8  45  am| 
BILLING  CODE  4910-22-M 


National  Highway  Traffic  Safety 
Administration 

National  Highway  Safety  Advisory 
Committee;  Public  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pab. 
L.  92-463,  5  U.S.C,  App.  I),  notice  is 
hereby  given  of  subcommittee  meetings 
of  the  xNational  Highway  Safety 
Advisory  Committee  to  be  held 
December  8-10, 1982.  The 
subcommittees  will  be  meeting  to 
discuss  agendas,  strategies  and  goals  for 
the  upcoming  year. 

The  agenda  for  the  meetings  is  as 
follows:  December  8,  from  9  a,m,  to  4 
p.m.,  the  Accident  Investigation  and 
Records  Subcommittee  will  meet  in 
room  4436  and  at  the  same  time  the 
Highway,  Environment/55  m.p.h. 
Subcommittee  will  meet  in  room  4440. 
On  December  9  from  9  a.m,  to  4  p.m.,  in 
room  2230,  the  Alcohol  Subcommittee 
and  the  Safety  Belt  Subcommittee  will 
meet  together  to  hear  briefings  and 
discussion  on  activities  in  these  two 


IJMI 


areas.  On  December  10  the 
subcommittee  on  402/Govemment, 
Public,  Private  Relationship  will  meet 
from  9  a.m.  to  4  p.m.  in  room  4436. 

All  meeting  wrlll  be  held  in  the  DO! 
Headquarters  Building,  400  Seventh 
Street,  S.VV..  Washington.  D.C. 
Attendance  is  open  to  the  interested 
public,  but  may  be  limited  to  the  space 
available.  Members  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time. 

This  meeting  is  subject  to  the 
appro\  al  of  the  appropnate  DOT 
officials.  Additional  information  may  be 
obtained  from  the  NHTSA  Executive 
Secretariat  400  Seventh  Street.  SW'.. 
Washington,  D.C  20590.  telephone  202- 
426-2870 

Lssiipd  in  W,tsh;ngton.  DC,  on  \o'.  emlxfT  B. 
l'JH2, 

Robert  E,  EMierty. 

Executive  Secretary. 

Wni).,,    8:-:KW-:iFilMJ  ll-UVte;  B:45  ami 
BILLING  CO0£  4910-5»-M 


(Docket  No.  IP78- 11;  Notice  3i 

American  Honda  Motor  Co„  »nc^ 
Appeal  of  Deniai  of  Petition  for 
fnconsequentiai  Noncompliance 

.■\m(Tican  Honda  Mo;or  Co.,  Inc,  uf 
(jHrde:,a.  Cdiifomia.  has  appealed  the 
denial  of  a  petition  to  be  exempted  from 
the  notification  and  remedy 
requirements  of  the  National  Traffic  and 
Motor  Vehicle  Safety  .Act  for  a 
noncompliance  with  49  CFR  5~1  105, 
Motor  Vehicle  Safety  Standard  No.  105, 
Hydrauj'ic  Brckf  Systems.  The  b.isis  of 
the  petition  was  that  the  noncompliance 
IS  inconsequential  as  u  --el.ited  tn  motor 
vehicle  s<ifety 

Notice  of  the  petition  was  published 
or:  December  7,  1978.  (43  FR  b~iQb]  and 
an  opportunity  afforded  for  comment.  .\ 
ruitice  grant;^g  the  petition  in  part  and 
tlcny.ng  :t  in  p.irt  was  putilished  on 
n.iceniber  6,  1979  (44  FR  ~02.H8). 

This  notice  of  appeal  of  a  petition  is 
[uihlished  under  section  157  of  the 
.\.-iliona]  Traffic  and  Motor  Vehir  le 
Safety  Act  ( 15  U  S  C.  14:").  and  4H  CFR 
556.8  r.nd  does  not  represent  any  aoency 
decision  or  other  exercise  of  judgment 
concerning  the  merits  of  the  petiti(<n. 

Paragraph  S5.3.2  of  Standard  No  105 
requires  that  all  brake  system  indicator 
lamps  shall  be  activated  as  a  check  of 
i.imp  function  when  the  ignition  sw.tcli 
is  turned  to  the  "on"  position  when  the 
enjjine  is  not  running.  Hgnda  informed 
.\HTS.'\  that  this  will  not  occur  m 
Honda  passenger  cars  manufactured 
between  January  1.  1976.  and  the  end  of 
the  19"8  model  year  unless  the  hand 
brake  is  applied  when  the  ignition 
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switch  is  turned  "on".  The  total  number 
of  vehicles  involved  was  600.000. 
NHTSA  had  tnitiaUy  discovered  this 
failure  in  compliance  tests  of  the  1978 
Honda  Accord  (CIR  File  1965).  For 
several  reasons  Honda  argued  that  the 
noncompliance  was  inconsequential  as 
it  relates  to  motor  vehicle  safety  It  has 
never  received  any  complaint  relafirtg  lo 
the  warning  sj.'stem..  Its  operator 
manuals  recommend  starting  the  car 
with  the  hand  brake  applied  and  if  this 
procedure  is  followed  the  ligh's  would 
be  checked.  Finally,  in  order  to 
constitute  a  hazard,  several  events 
would  have  to  orxoir  in  sequence — 
failure  of  the  dnver  to  apply  the  hand 
brake  dunng  parking  and  starting, 
followed  by  failure  of  the  la.iip,  followed 
by  failure  of  the  brake  system. 

Three  comiments  were  received  on  the 
original  petition,  from  private 
individuals,  al!  of  whom  supported  it. 

NHTS.X  granted  Hondas  petition  with 
respect  to  vehicles  wi'h  manual 
transmissions,  and  denied  it  with 
respect  to  those  equipped  with 
automatic  transmissions 
("Hondamatics").  In  NHTS.A  s  opinion, 
lacking  the  parkii:g  paw!  provided  by 
the  automatic  transm.ission.  a  vehicle 
with  a  m.anual  transmission  is  likely  to 
he  parked  with  the  hand  brake  applied 
which,  ur.der  normal  driving  practice,  is 
not  released  until  after  the  ignition  is  on 
and  the  engine  started.  With  this 
sequence  of  even's  the  warning  function 
will  be  provided.  But  .NHTSA  went  on  to 
say.  many  drivers  of  cars  with 
automatic  transmissions  do  not  apply 
the  hand  brake  when  the  vehicle  is  at 
rest.  The  transm.ission  is  usually  placed 
in  "Park"  before  the  ignition  key  is 
removed.  When  this  is  done,  the 
transmission  and  driveline  are 
automatically  loc  ked  and  this  holds  the 
vehicle  in  a  stationary  position.  NHTSA 
believed  that  the  hand  brake  is  rarely 
applied  in  this  instance.  Thus,  under  the 
Honda  noncompliance,  few  drivers  of 
cars  with  automatic  transmissions 
would  ever  experience  the  warning  light 
check. 

Honda  has  formally  appealed  the 
denial  of  its  petition  covering 
"Hondamatic"  vehicles.  In  support  of  its 
appeal  it  has  submitted  two  surveys. 
The  first  covers  1.000  questionnaire 
returns  from  owners  of  1978 
"Hondamatics".  800  of  whom  claimed 
that  they  used  the  hand  brake  when 
parking  the  cars.  From  this  Honda 
concludes  that  more  than  85-%  of  owners 
are  using  the  hand  brake  at  least  once  a 
month.  The  second  su.'-\ey  consists  of 
200  interviews  collected  at  a  Los 
Angeles  area  shopping  center.  The 
objective  of  the  study  was  to  judge 
awareness  of  brake  warning  lights  and 


their  functions.  A  majority  of  those 
surveyed  were  aware  of  the  light  but 
only  11%  felt  that  it  was  a  warning  lo 
tell  them  that  their  brakes  had  failed   As 
for  usage  of  the  parking  brake  7^%  of 
owners  with  automatic  transmission 
models  stated  that  they  had  apphed  the 
brake  three  or  more  times  in  the  week 
preceding  the  sur\-ey  Honda  also  a.'guc? 
that  the  "check"  function  is  unimporian! 
because  of  test  data  (generated  by 
Honda)  showing  that  the  bulbs  have  a 
high  life  expectancy  and  rarely  need 
replacing. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  .\merican 
Honda  Motor  Co.,  described  above. 
Comments  should  refer  to  the  docket 
number  and  be  su!>m.itted  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration.  Room  5109.  4O0 
Seventh  Street  S  W..  Washington.  DC 
20.590.  It  is  requested  but  not  required 
that  fiv*'  copies  l>c  submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  inducted  below  will  be 
considered.  The  application  and 
supporting  materials,  and  all  comments 
received  after  the  closing  date  will  also 
be  filed  and  will  be  considered  to  the 
extent  possible.  When  the  petition  is 
granted  or  denied,  notice  will  l>e 
published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 

Comment  closing  date:  December  13. 
1982. 

(Sec.  102.  Pub.  L  93-492.  88  Stat.  1470  (IS 
U.S.C.  1417):  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8). 

Issuf  '  '■"  ^n  ember  2.  1962. 
Courln»v  \\   f'rice. 

Associate  Administrator  for  RuJemaAing 
\yH  n«ic  c  anew  PUed  u-io-r.  «^ts■nl| 

BILUNG  COC^  «910-S»-«I 


IDocket  No  IP82-8.  Notice  2) 

Bridgestone  Ttre  Co.,  Grant  of  Petition 
for  Determination  of  Inconsequential 
Noncompliance 

This  notice  grants  the  petition  by 
Dridgestone  Tire  Company  of  America. 
Inc.  of  Torrance.  California,  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
TrafTic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  13B1  et  scg]  for  a  noncompliance 
with  49  CFR  571.119.  Motor  Vehicle 
Safety  Standard  No.  119.  .\'ew 
Pneumatic  Tires  for  Vehides  Other 
Than  Passenger  Can;  The  basis  of  the 
petition  was  that  the  noncomiphance  is 
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inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  receipt  of  a  petition  was 
published  on  March  22, 1982,  and  an 
opportunity  afforded  for  comment  (47  FR 
12257). 

Bridgestone  manufactured  in  1980  and 
1981  and  imported  into  the  United  States 
915  truck  tractor  tires  known  as  10R22.5 
14PR  V-Steel  Mix  (VSX).  Paragraph  S6.5 
of  Standard  No.  119  requires  each  truck 
tire  to  be  labeled  with  certain 
information.  Much  of  this  information 
was  missing  from  the  Bridgestone  tires: 
DOT  certification  symbol,  maximum 
load  rating  and  corresponding  inflation 
pressure,  and  number  of  plies  and 
composition  of  the  ply  material.  In 
addition,  the  tire  identification  number 
consisted  of  only  the  first  four  digits 
though  the  tires  have  a  Bridgestone 
identification  number.  On  the  other 
hand,  the  markings  present  included  tire 
size  designation  and  the  words 
'Tubeless"  or  'Tube  Type."  At  the  time 
the  petition  was  filed,  355  tires  remain  in 
inventory  and  560  have  been  sold. 

Petitioner  argued  that  these 
noncompliances  are  inconsequential 
because  the  14  PR  VSX  tires  have 
proven  "troublefree  in  practice  all  over 
the  world."  Test  data  submitted  with  the 
petition  demonstrates,  according  to 
Bridgestone,  that  the  tires  meet  the 
performance  requirements  of  Standard 
No.  119  notwithstanding  the  lack  of 
certification.  Trucking  companies,  the 
most  likely  purchasers  of  the  tires, 
"follow  procedures  that  do  not  rely  on 
sidewall  information  as  much  as  general 
consumers  do."  These  procedures 
"employ  a  set  inflation  pressure  per  tire 
size"  which  will  result  in  a  conservative 
operation  of  the  tires.  In  addition, 
Bridgestone  says  that  it  will  "take  all 
available  steps  to  supply  appropriate 
information  to  purchasers."  Bridgestone 
also  submitted  data  comparing  "load 
rating  at  inflation  pressure"  with  other 
available  tires  including  its  own  12PR, 
for  both  single  and  dual  applications, 
which,  petitioner  argued,  show  that  they 
are  superior  or  equivalent  to  any  tire 
which  it  might  replace  or  be  replaced 
with. 

No  comments  were  received  on  the 
petition. 

In  reviewing  this  petition,  NHTSA 
was  primarily  concerned  with  the  total 
absence  of  the  maximum  load  rating  and 
corresponding  inflation  pressure,  having 
concluded  in  other  instances  that  failure 
to  provide  the  DOT  symbol,  the  number 
of  plies,  and  the  composition  of  the  ply 
material  had  an  inconsequential 
relationship  to  motor  vehicle  safety  (see 
e.g.,  Firestone,  IP81-3.  46  FR  56295.  Nov. 
16. 1981).  The  DOT  symbol  certifies 
conformance  to  the  standard  and 


NHTSA  has  no  information  that  the 
tires,  in  fact,  fail  to  conform  to  any  but 
the  labeling  requirements.  Similarly,  the 
failure  to  state  the  number  of  plies  and 
composition  of  ply  material  is  an 
informational  failure  and  does  not  affect 
the  ability  of  the  tires  to  meet  the 
performance  requirements  of  Standard 
No.  109. 

In  the  case  under  consideration,  there 
are  560  14PR-type  tires  involved.  There 
are  no  16PR  tires  available  in  this  size 
and  the  14PR  has  a  higher  load  carrying 
capability  than  the  12PR  tire  with  which 
it  might  possibly  be  confused.  Further, 
assuming  that  the  owner  of  the  truck  on 
which  the  tire  is  installed  has  made  the 
proper  choice,  the  missing  information  is 
required  by  Motor  Vehicle  Safety 
Standard  No.  120,  Tire  Selection  and 
Rims  for  Vehicles  Other  Than 
Passenger  Cars,  to  be  either  on  the 
vehicle's  certification  label  or  on  a  spare 
tire  information  label  that  is 
permanently  affixed.  Because  the  tires 
are  tubeless  radials,  requiring  single 
piece  rims,  they  would  be  mounted  in  a 
qualified  shop  by  personnel  with  the 
knowledge  and  experience  to  properly 
inflate  them.  The  tire  identification 
number  is  sufficient  to  identify  the 
manufacturer  and  to  facilitate  recall  if 
necessary  by  their  clear  distinction  from 
conforming  tires.  Finally,  Bridgestone 
has  notified  NHTSA  that  it  will  send 
purchasers  of  the  VSX  tire  the  missing 
information. 

On  the  basis  of  the  foregoing, 
petitioner  has  met  its  burden  of 
persuasion  that  the  noncompliance 
herein  described  is  inconsequential  as  it 
relates  to  motor  vehicle  safety  and  its 
petition  is  granted. 

The  engineer  and  attorney  primarily 
responsible  for  this  notice  are  Art  Neill 
and  Taylor  Vinson,  respectively. 

(Sec.  102.  Pub.  L  93-492,  99  Stat.  1470  (15 
use.  1417);  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501,8) 

Issued  on  November  2.  1982. 
Courtney  M.  Price, 
Associate  Admi.n:stratorfor  Rulemaking. 

iFR  Dqc  92-3069B  Filed  ll-10-«2,  8  45  ^m| 
BILLINQ  COOE  4910-M-M 


[Docket  No.  IP82-11;  Notice  2] 

Firestone  Tire  &  Rubber  Co.;  Grant  of 
Petition  for  Determination  of 
Inconsequential  Noncompliance 

The  Firestone  Tire  &  Rubber  Co.  of 
Akron,  Ohio  has  petitioned  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Trafffic  and  Motor  Vehicle  Safety  Act 
(15  U.S.C.  1381  et  seq.)  for  two 
noncompliances  with  49  CFR  571.109, 


Motor  Vehicle  Safety  Standard  No.  109. 
New  Pneumatic  Tires — Passenger  Cars. 
The  basis  of  the  petition  is  that  the 
noncompliances  are  inconsequential  as 
they  relate  to  motor  vehicle  safety. 

Notice  of  the  receipt  of  the  petition 
was  published  on  June  17. 1982.  and  an 
opportunity  afforded  for  comment  (47  FR 
26272). 

The  noncompliances  exist  on 
approximately  9.100 155-13/6.15-13 
Firestone  Special  Spare  tires 
manufactured  by  Ohtsu  Tire  &  Rubber 
Co.  of  Osaka,  Japan,  and  used  as  spare 
tires  on  Plymouth  Champ  and  Dodge 
Colt  passenger  cars. 

Paragraph  S4.3  requires,  in  part,  that 
the  tire  size  designation  and  the 
descriptive  word  "tubeless"  shall  be 
permanently  molded  into  both 
sidewalls,  and  located,  on  at  least  one 
sidewall.  "in  an  area  between  the 
maximum  section  width  and  bead  of  the 
tire."  On  the  tires  in  question,  this 
information  is  located  one-half  inch 
above  the  maximum  section  width.  With 
respect  to  the  second  noncompliance, 
paragraph  S4.3.2.  requires  the  sidewall 
to  be  labeled  with  the  tire  identification 
number  in  the  manner  specified  in  49 
CFR  Part  574,  Tire  Identification  and 
Recordkeeping.  Figure  1  of  this 
regulation  establishes  a  maximum 
spacing  of  three-quarters  of  an  inch 
between  the  symbols  designating  size 
and  those  designating  type  (fourth  and 
fifth  symbol).  This  maximum  was 
exceeded  by  three-sixteenths  of  an  inch 
on  the  tires  in  question. 

Firestone  argued  that  the  first 
noncompliance  is  inconsequential 
because  the  tires  are  clearly  marked  for 
temporary  use  and  the  warning  "NOT 
FOR  RETREADING",  so  that  "the 
concern  regarding  loss  of  identification 
prior  to  or  after  retreading  would  not  be 
applicable".  Firestone  also  believed  that 
the  spacing  noncompliance  "will  not 
cause  any  likelihood  of  misreading  or 
misinterpreting  the  TIN". 

No  comments  were  received  on  the 
petition. 

The  agency  concurs  with  Firestone's 
argument  that  identification  will  not  be 
lost  through  retreading  of  tires  that  are 
clearly  marked  "NOT  FOR 
RETREADING".  Further,  because  the 
tires  are  driven  relatively  few  miles, 
there  is  little  chance  of  obliterating  the 
identification  mark  should  it  be 
positioned  incorrectly.  As  for  the 
spacing  error,  it  does  not  affect  the 
legibility  of  the  tire  identification 
number,  which  can  still  be  read. 

Accordignly,  petitioner  has  met  its 
burden  of  persuasion  that  the 
noncompliances  herein  described  are 
inconsequential  as  they  relate  to  motor 
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vehicle  safety  and  its  petitions  are 
hereby  granted. 

The  engineer  and  attorney  primarily 
responsible  for  this  notice  are  Art  Neill 
and  Taylor  Vinson,  respectively. 

(Sec,  102.  Pub,  L,  93-192,  H8  Stnt,  I4~i)  (15 
U.S,C.  1417);  delegatH.ms  of  authunt\  at  49 
CFR  l.,snand49CFR  501,8) 

Issued  on  November  2,  1982, 
Courtney  M.  Price, 
Associutr  Adn^inistrarorfor  Rulemaking. 

\VR  Doc  82-30697  Filed  11-10-82:  8:45  am] 
BILLrNG  CODE  4910-59-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

[Supplement  to  Department  Circular,  Public 
Debt  Series  No.  29-821 

Treasury  Notes;  Series  C-1992 

Novi-mber  5.  1982. 

The  Secretary  announced  on 
November  4.  1982.  that  the  intcest  rfite 
on  the  notes  designated  Series  C-1992, 
describe;d  in  Department  Circular — 
Public  Debt  Series— .\o.  29-82  dated 
October  28.  1982.  will  10^  percent. 
Interest  on  the  notes  will  be  pay.iblc  <it 
the  rate  of  10'«j  percent  per  annum. 
Gerald  Murph\, 
.\cti}))>  Fittcui  Assistant  Secretary. 

|FK  Doc.  82-309-5  Filed  11-10-82:  8:45  iim| 
BILLING  CODE  4810-40-M 


(Supplement  to  Department  Circular,  Public 
Debt  Series  No.  28-82] 

Treasury  Notes;  Series  P-1985 

November  4.  1982, 

The  Secretary  arinounccd  on 
November  3,  1982.  that  the  interest  rate 
on  the  notes  designated  Series  P-1985. 
described  in  Department  Circular — 
Public.  Debt  Series— No.  28-82  dated 
October  28,  1982,  will  be  9>,  percent. 
Interest  on  the  notes  will  be  payable  .il 
the  rate  of  9^,  percent  per  annum. 
Gerald  Murphy, 
Acting  Fiscal  Assistant  Secretary. 

(FR  I)o(,  82-;tOH74  Filed  11-10-82;  8:45  am) 
BILLING  CODE  4S10-40-M 
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Sunshine  Act  Meetings 
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Vol.  47.  No.  219 
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This   section   of   the    FEDERAL    REGISTER 
contains   notices   of   meetings   published 
under   the     Government   m    the    Sunshine 
Act"    (Puti.    L     94-409)    5    U  S  C. 
552b(e)(3) 
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1 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  7:40  p.m.  on  Fnday,  November  5,  1982, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  (1)  receive  bids  for  the  purchase 
of  certain  assets  of  and  the  assumption 
of  the  liability  to  pay  deposits  made  in 
Texas  Bank  of  Amarillo,  Amarillo, 
Texas,  which  was  closed  by  the  Banking 
Commissioner  of  the  State  of  Texas  on 
November  5,  1982;  (2)  accept  the  bid  for 
the  transaction  submitted  by  First  Bank 
of  Amarillo.  Amarillo,  Texas;  (3) 
approve  the  applications  of  First  Bank  of 
Amarillo,  Amarillo,  Texas  for  Federal 
deposit  insurance,  and  for  consent  to 
purchase  the  assets  of  and  assume  the 
liability  to  pay  deposits  made  in  Texas 
Bank  of  Amarillo,  Amarillo,  Texas;  and 
(4)  provide  such  financial  assistance, 
pursuant  to  section  13(c)(2)  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1823(c)(2)),  as  was  necessary  to  effect 
the  purchase  and  assumption 
transaction. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Director  C.  T.  Conover 
(Comptroller  of  the  Currency],  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 


to  subsection  (c)(6).  (c)(8],  (c)(9)  (A)(ii). 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(6).  (c)(8). 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

Dated:  November  9. 1982. 
Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 
Executive  Secretary. 

|S-183»-82  Filed  11-9-82;  3:34  pm| 
BILLING  CODE  6714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Change  in  Subject  Matter  of  Agency 

Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Monday. 
November  8.  1982.  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  William  M.  Isaac. 
seconded  by  Director  Irvine  H.  Sprague 
(Appointive),  concurred  in  by  Director 
C.  T.  Conover  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  the  addition  to  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days:  notice  to  the  public,  of 
the  following  matter: 

.Application  of  First  Bank  of  Southwest 
Mississippi.  McComb.  .Mississippi,  for 
r.onsent  to  merge,  under  its  charter  and 
title,  with  South  Central  Dank.  Silver  Creek. 
Mississippi,  and  for  consent  to  establish 
the  four  offices  of  South  Central  Bank  as 
branches  of  the  resultant  bank. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  change  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matter  in  a  meeting 
open  to  public  observation;  and  that  the 
matter  could  be  considered  in  a  closed 
meeting  by  authority  of  subsections 
(c)(6),  (c)(8),  and  (c)(9)(A)(ii)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(6),  (c)(8),  and  (c)(9)(A)(ii)). 

Dated:  November  8,  1982. 
Ft^ileral  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

'S-lti.lH-<!2  F'l^d  ; !    'MiJ.  i  ^^  pm| 
BILLING  COOe  6714-01-M 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME;  Tuesday,  November  16. 

1982  at  10  a.m. 

place:  1325  K  Street,  NW.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED: 

Compliance.  Litigation.  Audits. 
Personnel 

DATE  AND  TIME:  Thursday,  November  18, 
1982  at  10  a.m. 

PLACE:  1325  K  Street,  NW.,  Washington, 
DC.  (fifth  floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  dates  for  future  meetings 
Correction  and  approval  of  minutes 
Proposed  rules  for  candidate's  use  of 

property  in  which  spouse  has  an  interest  11 

CFR  110.10(b) 
Proposed  revision  to  the  Presidential  Primary 

Matching  Fund  Regulations  and  related 

sections 
Routine  Administrative  matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  PubHc  Information 
Officer;  telephone  202-523-4065. 
Marjoria  W.  Enunons, 

Secretary  of  the  Commission 

IS-1W7-H2  Filed  11-9-82:  3:30  pm| 
BILLING  COOE  6715-01-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Goverranent  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  November  15, 1982,  at  450 
5th  Street.  N.W.,  Washington,  D.C. 

A  closed  meeting  will  be  held  on 
Tuesday,  November  18, 1982,  at  10:00 
a.m.  An  open  meeting  will  be  held  on 
Thursday,  November  18, 1982,  at  10:00 
a.m.  in  Room  ICSO. 

The  Commissioners,  their  legal 
assistants,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
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certified  that,  in  his  opinion,  the  items  to 
be  considered  at  the  closed  meeting  may 
be  considered  pursuant  to  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C 
552b(c)(4),  (8),  OUA)  and  (10)  and  17 
CFR  200.402(A)(4).  (8),  (9)(i)  and  (10), 

Chairman  Shad  and  Commissioners 
Evans,  Thomas,  Longstreth  and 
Treadvvay  voted  to  consider  the  items 
hsted  for  the  closed  meeting  in  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday. 
November  16.  1982.  at  10:00  a.m.,  will  be 

Fornidl  orders  of  investigation. 
Access  to  investigative  files  by  Federal, 

State,  or  Self-Regulatory  authorities. 
Litigation  matter. 
Institution  of  administrative  proceeiiing  of  an 

enforcement  nature. 
Institution  of  injunctiv  e  action 
Settlement  of  administrative  [iroceeding  of  an 

enforcement  nature. 
Opinion. 


Thi;  subject  matter  of  the  open 
meeting  scheduled  for  Thursday, 
.\ovember  18,  1982,  at  10:00  a.m.,  will  be: 

1,  Consideration  of  whether  to  issue  a 
release  adopting  |  1 )  an  integrated  disclosure 
system  for  foreign  private  issuers  thai  wo.ild 
involve  three  forms  under  the  Securities  Ai  t 
of  1933  and  related  rules:  (2)  revisions  to 
Form  20-F.  a  consolidated  registration  and 
annual  report  form  under  the  Securities 
Exchange  Act  of  1934;  (3)  a  rule  relating  to 
the  age  of  financial  statements  in  filings  by 
foreign  private  issuers:  (4)  a  rule  concerning 
the  currency  in  which  the  financial 
statements  of  foreign  issuers  must  be  stated; 
(5)  a  requirement  for  a  history  of  exchange 
rates:  and  ((i)  a  rule  requiring  information 
concerning  the  effect  of  changing  prices  for 
certain  foreign  registrants.  For  further 
information,  please  contact  Ronald  Adee  at 
(202)  272-3250. 

2.  Consideration  of  whether  to  issue  a 
release  soliciting  comments  on  proposals  that 
would  (1)  consolidate  two  existing  forms  for 
the  registration  of  American  Depositary 
Receipts  (ADR'sJ  into  a  single  form;  (2)  permit 
depositary  banks  to  specify  the  date  and  time 


of  effectiveness  o!  i  ii  I.iin  registration 
statements  for  AORs   ,in(i  (31  var:.iiis  ii'her 
technical  changes  to  up-d.i'c  imri  ^i-i.j'iify  the 
registration  of  ADRs  For  f:i':iiri  information. 
please  contact  Ronald  Adee  at  (2(12)  272-3250. 

3.  Consideration  of  whethei  to  adopt 
amendments  to  Rule  17f-2  granting 
exemptions  from  the  fingerprinting 
requirements  under  the  Securities  Exchange 
Act  of  1934.  The  amendments  to  Rule  17f-2 
are  intended  to  simplify  the  process  of    _ 
complying  with  and  claiming  exennplions 
from  that  recjuirement  and  to  reduce  the  cost 
and  burden  of  record  maintenance.  For 
further  information,  please  contact  Ester  f 
Saverson.  Jr..  at  (202)  272-2906. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Bob  Zutz 
at  (202)  272-2091. 

November  8.  19«2. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  468 
[OW-FnL-2230-51 

Copper  Forming  Point  Source 
Category  Effluent  Limitations 
Guidelines,  Pretreatment  Standards, 
and  New  Source  Performance 
Standards 

agency:  Environmental  Protection 

Agency. 

action:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  effluent 
limitations  under  the  Clean  Water  Act 
to  limit  effluent  discharges  to  waters  of 
the  United  States  and  the  introduction  of 
pollutants  into  publicly  owned  treatment 
works  (POTW's)  from  copper  forming 
facilities.  The  Clean  Water  Act  and  a 
consent  decree  require  EPA  to  propose 
and  promulgate  this  regulation.  The 
purpose  of  this  action  is  to  propose 
effluent  limitations  based  on  best  . 
practicable  technology  and  best 
available  technology,  new  source 
performance  standards  based  on  best 
demonstrated  technology,  and 
pretreatment  standards  for  existing  and 
new  indirect  dischargers. 
DATES:  Comments  on  this  proposal  must 
be  submitted  by  January  11, 1983. 
ADDRESSES:  Send  comments  to:  Mr. 
David  Pepson,  Effluent  Guidelines 
Division  (WH-552),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  S  W'., 
Washington,  DC  20460,  Attention: 
Copper  Forming  Rules.  Technical 
information  and  copies  of  technical 
documents  may  be  obtained  from  the 
National  Technical  Information  Service, 
Springfield,  Virginia  22161  (703/487- 
4600),  or  from  Mr.  David  Pepson, 
Effluent  Guidelines  Division,  U.S. 
Environmental  Protection  Agency,  401  .M 
Street,  S.W..  Washington,  DC  20460  or 
call  202/382-7157.  The  economic 
analysis  may  be  obtained  from  Ms.  Ann 
Watkins,  Economic  Analysis  Staff  (WH- 
586),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  S.W., 
Washington,  DC  20460,  or  call  202/382- 
5387.  The  supporting  information  and  all 
comments  on  this  proposal  will  be 
available  for  inspection  and  copying  at 
the  EPA  Public  Information  Reference 
Unit,  Room  2402  (Rear)  (EPA  Library). 
The  EPA  public  information  regulation 
(40  CFR  Part  2)  provides  that  a 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ernst  P.  Hall,  202/382-7126. 
SUPPLEMENTARY  INFORMATION:  These 
proposed  regulations  are  supported  by 


three  major  documents  available  from 
EPA,  Analytical  methods  are  discussed 
in  Sampling  and  Analysis  Procedures 
for  Screening  of  Industrial  Effluents  for 
Priority  Polluants.  EPA's  technical 
conclusions  are  detailed  in  the 
Development  Document  for  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Copper  Forming  Point  Source 
Category.  The  Agency's  economic 
analysis  is  found  in  Economic  Impact 
Analysis  of  Effluent  Limitations 
Guidelines  and  Standards  for  :he 
Copper  Forming  Industry. 

Organization  of  This  Notice 

I.  Legal  Authority 

II.  Background: 

A.  The  Clean  Water  Act  and  NRDC 
Settlement  .Agreement 

B.  General  Criteria  for  Effluent  Limitations 

C.  Prior  EPA  Regulations 

D.  Overview  of  the  Category 

III.  Scope  of  this  Rulemaking  and  Summary  of 

Methodology 

IV.  Data  Gathering  Efforts 

V  Sampling  and  .An.^lyticdl  Program 

VI.  Industry  Subcategorization 

VII.  Available  Wastewater  Control  and 
Treatment  Technology 

VIII.  Selection  of  Treatment  Options  and 
Effluent  Limitations 

IX.  Pollut.ints  and  Subcategories  Not 

Regulated 

X.  Economic  Considerations: 

A.  Costs  and  Economic  Impacts 

B.  Executive  Order  12291 

C.  Regulatory  Flexibility  Analysis 

XL  Non- Water  Quality  Aspects  of  Pollution 
Control 

XII.  Best  Management  Practices 

XIII.  Upset  and  Bypass  Provisions 

XIV.  Variances  and  Modifications 

XV.  Relationship  to  NPDES  Permits 

XVI.  Public  Participation 

XVII.  Solicitation  of  Comments 

XVIII.  List  of  Subjects  in  40  CFR  Part  4b8 

XIX.  Appendices: 

A.  Abbreviations,  Acronyms,  and  Other 

Terms  Used  in  this  Notice 
B  List  of  Toxic  Pollutants  Excluded  from 

Regulation 
C.  List  of  Toxic  Organics  Compansmg 

Total  Toxic  Organics  (TTO) 

I.  Legal  Authority 

EP.A  is  proposing  the  regulation 
described  in  this  notice  under  the 
authority  of  Sections  301.  304,  306,  307. 
308,  and  501  of  the  Clean  Water  Act  (the 
Federal  Water  Pollution  Control  Act 
Amendments  nf  1972,  33  USC  1251  et 
seq.,  as  amended  by  the  Clean  Water 
Act  of  1977,  P.L.  95^217)  ("the  Act "). 
These  regulations  also  are  proposed  in 
response  to  the  Settlement  Agreement  in 
Natural  Resources  Defense  Council.  Inc. 

V.  Train,  8  ERC  2120  (D.D.C.  1976), 
modified.  12  ERC  1833  (D  DC.  1979] 


n.  Background 

A.  The  Clean  Water  Act 

The  Federal  Water  Pollution  Control 
Act  Amendments  of  1972  established  a 
comprehensive  program  to  "restore  and 
maintain  the  chemical,  physical,  and 
biological  integrity  of  the  Nation's 
waters,"  Section  101(a), 

Section  301(b)(1)(A)  set  a  deadline  of 
July  1, 1977  for  existing  industrial  direct 
dischargers  to  achieve  "effluent 
limitations  requiring  the  application  of 
the  best  practicable  control  technology 
currently  available"  ("BFT"). 

Section  301(b)(2)(A)  set  a  deadline  of 
July  1, 1983  for  these  dischargers  to 
achieve  "effluent  limitations  requiring 
the  application  of  the  best  available 
technology  economically  achievable 
which  will  result  in  reasonable  further 
progress  toward  the  national  goal  of 
eliminating  the  discharge  of  all 
pollutants"  ("BAT"), 

Section  306  required  that  new 
industrial  direct  dischargers  comply 
with  new  source  performance  standards 
("NSPS"),  based  on  best  available 
demonstrated  technology. 

Sections  307(b)  and  (c)  require 
pretreatment  standards  for  new  and- 
existing  dischargers  to  publicly  owned 
treatment  works  ("POTW").  While  the 
requirements  for  direct  dischargers  viere 
to  be  incorporated  into  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits  issued  under  Section 
402,  the  Act  made  pretreatment 
standards  enforceable  directly  against 
dischargers  to  POTW's  (indirect 
dischargers). 

Section  402(a)(1)  of  the  1972  Act  does 
allow  requirements  for  direct 
dischargers  to  be  set  case-by-case: 
however.  Congress  intended  control 
requirements  to  be  based  for  the  most 
part  on  regulations  promulgated  by  the 
Administrator  of  EPA. 

Section  304(b)  required  regulations 
that  establish  effluent  limitations 
reflecting  the  ability  of  BPT  and  BAT  to 
reduce  effluent  discharge. 

Sections  304(c)  and  306  of  the  Act 
require  regulations  for  NSPS. 

Sections  304(f),  307(b),  and  307(c) 
require  regulations  for  pretreatment 
standards. 

In  addition  to  these  regulations  for 
designated  industry  categories.  Section 
307(a)  required  the  Administrator  to 
promulgate  effluent  standards 
*  applicable  to  all  dischargers  of  toxic 
pollutants. 

Finally.  Section  501(a)  authorizes  the 
Administrator  to  prescribe  any 
additional  regulations  "necessary  to 
carry  out  his  functions"  under  the  Act 
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EPA  was  unable  to  promulgate  many 
of  these  regulations  by  the  deadlines 
contained  in  the  Act.  and  as  a  result, 
EPA  was  sued  in  1976  by  several 
environmental  groups.  In  settling  this 
lawsuit,  EPA  and  the  plaintiffs  executed 
a  "Settlement  Agreement"  which  was 
approved  by  the  Court.  This  agreement 
required  EPA  to  develop  a  program  and 
meet  a  schedule  for  controlling  65 
priority"  pollutants  and  classes  of 
pollutants.  In  carrying  out  this  program. 
EPA  must  promulgate  BAT  effluent 
limitations  guidelines,  pretreatmenl 
standards,  and  new  source  performance 
standards  for  21  major  industries.  See 
Matural  Resources  Defense  Council.  Inc 
V.  Train.  8  ERC  2120  fD.D  C.  19:'Hl 
modified.  12  ERC  [D.D.C.  1979). 

Several  of  the  basic  elements  af  the 
Settlement  Agreement  were 
incorporated  into  the  Clean  Water  Act 
of  1977.  This  law  also  makes  several 
important  changes  in  the  federal  water 
pollution  control  program. 

Sections  3ni(b)(2)(A)  and  301(h)(2)(C) 
of  the  Act  now  set  July  1,  19H4  as  the 
deadline  for  industries  to  achieve 
effluent  limitations  requirmg  application 
of  BAT  for  "toxic"  pollutants.  "Toxic" 
pollutants  here  include  the  65  toxic 
pollutants  and  classes  of  pollutants 
which  Congress  declared    toxic"  under 
Section  307(a)  of  the  Act. 

Likewise,  EP.'\'s  programs  for  new- 
source  performance  standards  ,ind 
pertreatment  standards  are  now  aimed 
principally  at  controlling  to\)(, 
pollutants. 

To  strengthen  the  toxics  control 
program,  Section  304(e)  of  the  Art 
authorizes  the  Administrator  to 
prescribe  certain  "best  management 
practices"  ("BMPs ').  These  BMP's  are 
to  prevent  the  release  of  toxic  and 
hazardous  pollutants  from  (1)  plant  site 
runoff,  (2)  spillage  or  leaks.  (3)  sludge  oi 
waste  disposal,  and  (4)  drwinage  from 
raw  material  storage  if  any  of  those 
events  are  associated  with,  or  ancillari' 
to,  the  manufacturing  or  treatment 
process. 

In  keeping  with  its  emphasi.s  on  toxic 
pollutants,  the  Clean  Water  .'\(:i  of  19T 
also  revises  the  control  progra,-n  for 
nontoxic  pollutants. 

For  "conventional"  pollutants 
identified  under  Section  304(a)(4) 
(including  biochemical  oxygen  demand 
suspended  solids,  fecal  coliform.  and 
pH).  the  new  Section  301(b)(2)(F) 
requires  "effluent  limitations  requiring 
the  apphcation  of  the  best  conventional 
pollutant  control  technology"  ( "BCT')- 
instead  of  BAT— to  be  achieved  by  )uly 
1,  1984.  The  factors  considered  in 
assessing  BCT  for  an  industry  include 
the  relationship  between  the  cost  of 
attaining  a  reduction  in  effluents  and  the 


effluent  reduction  benefits  attained  and 
a  comparison  of  the  cost  and  level  of 
reduction  of  such  pcllutants  by  publicly 
owned  treatment  works  and  ind.istrial 
sources. 

For  those  pollutants  which  are  neither 
"toxic"  pollutants  nor  "conventional" 
pollutants.  Sections  301(b)(2)(.A)  and 
(b)(2)(F)  require  achievement  of  BAT 
effluent  limitations  within  three  years 
after  their  establishment  or  by  July  1, 
1984.  whichever  is  later,  but  not  Liter 
than  July  1,  1987. 

The  purpose  of  this  proposed 
regulation  is  to  establish  BPT  and  B.AT 
effluent  limitations  and  NSPS,  PSEIS,  and 
PSNS  effluent  standards  for  the  copper 
forming  point  source  category. 

U.  General  Criteria  for  Effluent 
Limitations  and  Standards 

1.  BPT  Effluent  Limitations.  The 
factors  considered  in  defining  best 
practicable  control  technology  currently 
available  (BPT)  include  (1|  the  total  cost 
of  applying  the  technologj  relative  to 
the  effluent  reductions  that  result.  (2)  the 
age  of  equipment  and  facilities  involved, 
(3)  the  processes  used,  (4)  engineering 
aspects  of  'he  control  technology,  (5) 
process  changes.  (B)  nonwater-quality 
environmental  impacts  (including  energv 
rcqui.'-ements).  and  (7)  other  factors  as 
the  Administrator  considers 
appropriate.  In  genernl.  the  BPT  level 
represents  the  average  of  best  existing 
performance  of  plants  within  the 
industry  of  various  ages,  sizes, 
processes,  or  other  common 
characteristics.  When  existing 
performance  is  uniformly  inadequate. 
BPT  may  be  transferred  from  a  different 
subcategory  or  calegor\.  See  Tanner's 
Council  of  .\menca  \    Tram.  540  F.  2d 
1188  (4th  Cir.  1976)  BPT  focuses  on  end- 
iif-prucess  treatment  rather  than  process 
changes  or  internal  controls,  except 
when  these  technologies  are  common 
industry  practice 

The  cost — benefit  mq'iiry  for  BPT  is  a 
limited  balancing,  committed  to  EPA's 
discretion,  which  does  not  require  the 
Agency  to  quantify  benefit.s  in  monetarj' 
terms.  Sec  e,g.,  Al■l^'rcan  Iron  and  Steel 
Institute  v,  EP.A.  526  F  2d  1027  (3rd  Cir. 
1975).  In  balancing  costs  against  the 
benefits  of  effluent  reduction.  EPA 
considers  the  volume  and  nature  of 
existing  discharges,  the  volume  and 
nature  of  discharges  expected  after 
application  of  BPT.  the  general 
environmental  effects  of  the  pnllutdnts, 
and  the  cost  and  ecijnomic  impacts  of 
the  required  level  of  pollution  control. 
The  Act  does  no»  require  or  permit 
consideration  of  water  quality  problems 
attributable  to  particular  point  sources, 
or  water  quality  improvements  in 
particular  bodies  of  water  Therefore. 


EPA  has  not  considered  these  factors. 

See  Weyerhaeuser  Company  V  Cos  tie, 
590F._2d  1011  (DC  Cir  19-6) 

Appalac' 


V. 


A'M  f  r  Company,  el  al. 
Trnm.  545  F,  2d  1351  |4th  Cir."  1976). 
2,  BAT  Effluent  Umitations.  The 
factors  considered  in  defining  best 
available  ie[:hnoli)gy  economically 
achievable  (BAT)  include  the  age  of  the 
equipment  and  facilities  mvolved.  the 
processes  u.sed,  engineering  aspects  of 
the  control  technologj,-,  process  changes, 
nonwater-quality  environmental  impacts 
(including  energy  requirements),  and  the 
costs  of  applying  such  technology 
Section  304(b)(2)(B),  At  a  minimJm,  the 
BAT  level  represents  the  best 
economically  achievable  performance  of 
plants  of  various  ages,  sizes,  processes, 
or  other  shared  characteristics.  As  with 
BPT.  uniibnnly  inadequate  performance 
within  a  category  or  subcategory-  may 
require  transfer  of  BAT  from  a  different 
subcategory-or  calegorj.  Unlike  BIT. 
however,  BAT  may  include  process 
changes  or  interna!  controls,  even  when 
these  technologies  are  not  common 
industry  practice. 

The  statutory  assessment  of  BAT 
"considers"  costs,  but  does  not  require  a 
balancing  of  costs  against  effluent 
reduction  benefits  (see  Weyerhaeuser  \ 
Costle,  supra).  In  developing  the 
proposed  BAT.  however.  EPA  has  given 
substantial  weight  to  the  reasonableness 
of  costs.  The  Agency  has  considered  the 
volume  and  nature  of  discharges,  the 
volume  and  nature  of  discharges 
expected  after  application  of  BAT.  the 
general  environmental  effects  of  the 
pollutants  and  the  costs  and  economic 
impacts  of  the  required  pollution  control 
levels. 

Despite  this  expanded  consideration 
of  costs,  the  primary  factor  for 
determining  BAT  is  the  effluent 
reduction  capability  of  the  control 
technology.  The  Clean  Water  Ac!  of 
1977  established  the  achievement  of 
BAT  as  the  principal  national  means  of 
controlling  toxic  water  pollution  from 
direct  discharging  plants. 

3,  BCT  Effluent  Limitations.  The  1977 
Amendments  added  Section  301fb)(2)(E| 
to  the  Act  establishing  "best 
conventional  pollutant  control 
technology"  (BCT)  for  discharges  of 
conventional  pollutants  from  existing 
industrial  point  sources.  Conventional 
pollutants  are  those  defined  in  Section 
304(al(4)  (biochemical  oxygen  demand 
(BOD),  total  suspended  solids  (TSS). 
fecal  cohform.  and  pH)  and  any 
additional  pollutants  defined  by  the 
Administrator  as  "conventional"  (oil 
and  grease,  44  FR  44501  (July  .30,  1979)), 

BCT  is  not  an  additional  hmitation, 
but  replaces  B.AT  for  the  control  of 
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conventional  pollutants.  In  addition  to 
other  factors  specified  in  Section 
304(b)(4)(B),  the  Act  requires  that  BCT 
limitations  be  assessed  in  light  of  a  two- 
part  "cost  reasonableness"  test. 
American  Paper  Institute  v.  EPA.  660 
F.2d  954  (4th  Cir.  1981).  The  first  test 
compares  the  cost  for  private  industry  to 
reduce  its  conventi(Jtial  pollutants  with 
the  costs  to  publicly  owned  treatment 
works  for  similar  levels  of  reduction  in 
their  discharge  of  these  pollutants.  The 
second  test  examines  the  cost 
effectiveness  of  additional  industrial 
treatment  beyond  BPT.  EPA  must  find 
that  Umitations  are  "reasonable"  under 
both  tests  before  establishing  them  as 
BCT.  In  no  case  may  BCT  be  less 
stringent  than  BPT. 

EPA  published  its  methodology  for 
carrying  out  the  BCT  analysis  on  August 
19, 1979  (44  FR  50732).  In  the  case 
mentioned  above,  the  Court  of  Appeals 
ordered  EPA  to  correct  data  errors 
underlying  EPA's  calculation  of  the  first 
test  and  to  apply  the  second  cost  test. 
(EPA  had  argued  that  a  second  cost  test 
was  not  required.) 

On  October  29, 1982,  the  Agency 
proposed  a  revised  BCT  methodology. 
We  are  deferring  proposal  of  BCT 
limitations  for  this  category  until  we  can 
apply  the  revised  methodology  to  the 
technologies  available  for  the  control  of 
conventional  pollutants  m  this  category. 

4.  New  Source  Performance 
Standards.  The  basis  for  new  source 
performance  standards  [N'SPS)  under 
Section  306  of  the  Act  is  the  best 
available  demonstrated  technology. 
New  plants  have  the  opportunity  to 
design  the  best  and  most  efficient 
processes  and  wastewater  treatment 
technologies. 

Therefore,  Congress  directed  EPA  to 
consider  the  best  demonstrated  process 
changes,  in-plant  controls,  and  end-of- 
process  treatment  technologies  that 
reduce  pollution  to  the  maximum  extent 
feasible. 

5.  Pretreatment  Standards  for  Existing 
Sources.  Section  307(b)  of  the  Act 
requires  EPA  to  promulgate 
pretreatment  standards  for  existing 
sources  (PSES),  which  industry  must 
achieve  within  three  years  of 
promulgation.  PSES  are  designed  to 
prevent  the  introduction  of  pollutants 
into  a  POTW  which  pass  through, 
interfere  with,  or  are  otherwise 
incompatible  with  the  operation  of 
POTW. 

The  legislative  history  of  the  1977  Act 
indicates  that  pretreatment  standards 
are  to  be  technology  based,  analogus  to 
the  best  available  technology  for 
removal  of  toxic  pollutants.  The  General 
Pertreatment  Regulations  which  serve  as 
the  framework  for  the  proposed 


pretreatment  standards  are  at  40  CFR 
Part  403,  46  FR  9404  (January  28, 1981). 

Before  proposing  pretreatment 
standards,  the  Agency  examines 
whether  the  pollutants  discharged  by 
the  industry  pass  through  the  POTW.  In 
determining  whether  pollutants  pass 
through  a  POTW,  the  Agency  compares 
the  percentage  of  a  pollutant  removed 
by  POTW  with  the  percentage  removed 
by  direct  dischargers  applying  the  best 
available  technology  economically 
achievable.  A  pollutant  is  deemed  to 
pass  through  the  POTW  when  the 
average  percentage  removed  nationwide 
by  well-operated  POTW  meeting 
secondary  treatment  requirements,  is 
less  than  the  percentage  removed  by 
direct  dischargers  complying  with  BAT 
effluent  limitations  guidelines  for  that 
pollutant. 

This  definition  of  pass  through 
satisfies  two  competing  objectives  set 
by  Congress;  (1)  That  standards  for 
indirect  dischargers  be  equivalent  to 
standards  for  direct  dischargers,  while, 
at  the  same  time,  (2)  that  the  treatment 
capability  and  performance  of  the 
POTW  be  recognized  and  taken  into 
account  in  regulating  the  discharge  of 
pollutants  from  indirect  dischargers.  The 
Agency  compares  percentage  removal 
rather  than  the  mass  or  concentration  of 
pollutants  discharged  because  the  latter 
would  not  take  into  account  the  mass  of 
pollutants  discharged  to  the  POTW  from 
non-industrial  sources  nor  the  dilution  of 
the  pollutants  in  the  POTW  effluent  to 
lower  concentrations  due  to  the  addition 
of  large  amounts  of  non-industrial 
wastewater. 

6.  Pretreatment  Standards  for  New 
Sources.  Section  307(c)  of  the  Act 
requires  EPA  to  promulgate 
pretreatment  standards  for  new  sources 
(PSNS)  at  the  same  time  that  it 
promulgates  NSPS.  These  standards  are 
intended  to  prevent  the  introduction  of 
pollutants  into  a  POTW  which  pass 
through,  interfere  with,  or  are  otherwise 
incompatible  with  a  POTW.  New 
indirect  dischargers,  like  new  direct 
dischargers,  have  the  opportunity  to 
incorporate  the  best  available 
demonstrated  technologies — including 
process  changes,  in-plant  controls,  and 
end-of-process  treatment  technologies — 
and  to  select  plant  sites  that  ensure  the 
treatment  system  will  be  adequately 
installed.  Therefore,  the  Agency 
establishes  PSNS  after  considering  the 
same  criteria  considered  for  NSPS. 
PSNS  will  have  effluent  reductions 
similar  to  NSPS, 

C.  Prior  EPA  Regulation 

EPA  has  not  previously  proposed  or 
promulgated  effluent  limitations  and 


standards  for  the  copper  forming 
category. 

D.  Overview  of  the  Category 

Based  on  information  from  copper 
plant  data  collection  portfolios  (dcp's), 
there  are  approximately  176  facilities  in 
the  copper  forming  category  employing 
about  12,000  employees.  Of  the  176 
copper  forming  plants,  37  are  direct 
dischargers,  45  are  indirect  dischargers, 
and  94  do  not  discharge  any 
wastewater. 

Total  category  production  capacity  is 
estimated  to  be  3.5  billion  kg  per  year 
(7.7  billion  pounds  per  year)  with 
individual  plant  production  ranging  from 
22,700  to  227,000,000  kg  (50,000  to 
500,000,000  pounds).  Most  of  the  copper 
forming  facilities  are  located  in 
northeastern  United  States  with  the 
remaining  facilities  fairly  evenly 
distributed  throughout  the  country. 

Copper  forming  facilities  use  five 
basic  techniques  to  form  copper:  Hot 
rolling,  cold  rolling,  extrusion,  drawing, 
and  forging.  In  addition  to  these  forming 
operations,  there  are  nine  surface 
cleaning  and  heat  treatment  processes 
which  impart  desired  surface  and 
physical  properties  to  the  metal.  These 
ancillary  operations  are  annealing  with 
oil  or  water,  pickling  bath  and  rinse, 
pickling  fume  scrubber,  alkaline  bath 
and  rinse,  extrusion  press  iieat 
treatment,  and  solution  heat  treatment 
(commonly  referred  to  as  quench  water). 
Casting  of  copper  and  copper  alloys, 
even  when  conducted  in  conjunction 
with  copper  forming  is  not  covered  by 
this  regulation;  it  is  regulated  under  the 
metal  molding  and  casting  regulation. 

With  the  exception  of  the  forging 
forming  operation,  all  of  the  forming  and 
ancillary  operations  result  in  the 
discharge  of  wastewater.  The  major 
pollutants  found  in  the  wastewaters 
from  the  above  operations  are  toxic 
metals  (specifically  chromium,  copper, 
lead,  nickel,  zinc),  toxic  organics, 
suspended  solids,  and  oil  and  grease 

Copper,  lead,  nickel,  and  zinc  are 
present  in  the  wastewater  through 
surface  contact  of  the  copper  and  copper 
alloy  metals  during  the  forming  and 
ancillary  operations.  Chromium  is 
present  primarily  from  the  use  of  sodium 
dichromate  as  a  brightening  agent  in  the 
pickling  operation  and  is  present  to  a 
lesser  extent  because  it  is  a  constitutent 
of  certain  copper  alloys. 

Oil  and  grease  and  toxic  organics  are 
present  in  wastewater  discharges  from 
the  application  of  lubricants  to  reduce 
friction  in  the  forming  equipment.  The 
specific  organics  found  are  benzene; 
1,1,1-trichloroethane;  chloroform;  2.6- 
dinitrotoluene;  ethylbenzene;  methylene 
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chloride;  naphthalene;  N- 
nitrosodiphenylamine;  anthracene; 
phenanthrene;  toluene;  and 
trichloroethylene. 

III.  Scope  of  this  Rulemaking  and 
Summary  of  Methodology 

EPA  first  studied  the  copper  farming 
category  to  determine  whether 
differences  in  raw  materials,  final 
products,  manufacturing  processes, 
equipment,  age  and  size  of  plants,  water 
usage,  wastewater  constituents,  or  other 
factors  required  the  development  of 
separate  effluent  limitations  and 
standards  for  different  segments  of  the 
category.  This  involved  a  detailed 
analysis  of  wastewater  discharge  and 
treated  effluent  characteristics, 
including  (1)  the  sources  and  volume  of 
water  used,  the  processes  employed, 
and  the  sources  of  pollutants  and 
wastewaters  in  the  plant;  and  (2)  the 
constituents  of  wastewaters,  including 
toxic  pollutants. 

EPA  also  identified  several  distinct 
control  and  treatment  technologies  (both 
in-plant  and  end-of-pipe)  applicable  to 
the  copper  forming  category.  The 
Agency  analyzed  both  historical  and 
newly  generated  data  on  the 
performance  of  these  technologies, 
including  their  nonwater  quality 
environmental  impacts  and  air  quality, 
solid  waste  generation,  and  energy 
requirements. 

The  cost  of  each  control  and 
treatment  technology  was  estimated 
frnm  unit  cost  curves  developed  by 
applying  standard  engineering  analysis 
to  wastewater  characteristics.  EPA 
derived  the  unit  treatment  costs  by 
applying  model  plant  wastewater 
characteristics  to  the  unit  cost  curve  of 
each  treatment  process. 

Using  the  unit  treatment  costs,  EPA 
estimated  the  costs  which  plants  would 
incur  to  comply  with  effluent  limitations 
and  pretreatment  standards  based  on 
each  technology  option  considered. 
Compliance  costs  for  all  copper  forming 
plants  were  extrapolated  from  an 
engineering  analysis  of  10  direct  and  six 
indirect  dischargers  believed  to  be 
representative  of  the  cotegory.  A 
detailed  discussion  of  EPA's  engineering 
analysis  and  selection  of  plants  is 
provided  in  Section  VIII  of  the 
Development  Document. 

Consideration  of  these  factors 
enabled  EPA  to  characterize  the  various 
control  and  treatment  technologies  as 
BPT,  BAT,  PSES.  PSNS,  and  NSPS.  The 
proposed  regulations,  however,  do  not 
require  the  installation  of  any  particular 
technology.  Rather,  they  require 
achievement  of  effluent  limitations  and 
pretreatment  standards  characteristic  of 


the  proper  operation  of  these  model 
technologies. 

Except  for  pH  requirements,  the  BPT. 
BAT,  and  NSPS  limitations  are 
expressed  as  mass  limitations — a  mass 
of  pollutant  per  unit  of  production  (mg/ 
kg).  They  are  calculated  by  multiplying 
the  technology  based  effluent 
concentration  by  the  regulatory  flow  for 
each  process  waste  stream. 

Pretreatment  standards — P>SES  and 
PSNS — are  also  expressed  as  mass 
limitations  rather  than  concentration 
limits  to  ensure  a  reduction  in  the  total 
quantity  of  pollutant  discharges. 
Regulation  on  the  basis  of  concentration 
alone  is  not  adequate  because  it  will  not 
limit  the  amount  of  pollutants  which 
may  be  discharged.  Therefore,  the 
Agency  is  not  proposing  concentration 
based  pretreatment  standards  (40  CFR 
403.6), 

IV.  Data  Gathering  Efforts 

In  1977-1978.  under  the  authority  of 
Section  308  of  the  Clean  Water  .'Kct.  a 
data  collection  portfolio  (dcp)  was 
mailed  to  each  of  the  475  companies 
identified  in  a  Dun  and  Bradstreet  list  as 
companies  believed  to  be  active  in 
copper  forming.  Responses  were 
received  from  approximately  85  percent 
of  the  475  companies  originally 
contacted.  The  responses  provided 
information  on  176  plants  that  perform 
manufacturing  operations  covered  under 
the  copper  forming  category. 

In  addition  to  the  above  data  sources. 
EPA  visited  12  copper  forming  plants. 
Plant  vists  were  made  to  sample 
wastewater  sources  and  trratment 
effluents  and  to  gather  additional 
information  on  manufacturing  processes. 
wastewater  flows,  and  wastewater 
treatment  technologies  and  associated 
costs.  The  Agency  also  collected 
information  on  treatment  systems  not 
currently  used  in  the  industry.  In 
collecting  this  information.  EPA 
surveyed  literature,  contacted  wa.<»te 
treatment  equipment  manufacturers,  and 
observed  applicable  treatment  systems 
used  by  other  industries. 

Data  related  to  the  performance  of  the 
various  treatment  technology  options 
considered  was  obtained  from  copper 
forming  and  other  industries  with 
similar  wastewater.  A  detailed 
discussion  of  these  data  and  its  use  is 
found  in  Section  VII  of  this  preamble 
and  in  Section  VII  of  the  Development 
Document. 

To  obtain  economic  data,  EPA  marked 
an  economic  survey  questionnaire  to  all 
plants  known  or  believed  to  be  copper 
formers.  This  survey  was  mailed  under 
the  authority  of  Section  308  of  the  Clean 
Water  act.  The  agency  received  103 
responses.  The  survey  was  designed  to 


provide  accurate  and  current 
information  on  the  economic  and 
financial  characteristics  of  the  industry. 
Data  Collected  included  information  on 
Market  structure,  profitability,  and 
investment  in  new  capital  and 
production  costs.  The  Agency  also 
collected  information  from  plant  visits 
and  personal  contacts  with  industry. 

In  addition  to  the  foregoing  data 
sources,  supplementary  data  were 
obtained  from  NPDF.S  permit  files  in     " 
EP.A  reginal  offices  and  contacts  with 
state  pollution  control  offices.  The  data 
gathering  program  is  further  discussed  in 
Sections  III  and  V  of  the  Development 
Document 

V.  Sampling  and  Analytical  Program 

The  sampling  and  analysis  program 
for  this  rulemaking  concentrated  on  the 
toxic  pollutants  designated  in  the  Clean 
Water  Act.  However,  conventional  and 
nonconventional  pollutants  were  also 
sampled  and  analjTed  Both  inorganic 
and  organic  toxic  pollutants  were 
sampled  for  in  the  wastes  from  the 
industry.  The  Agency  has  not 
promulgated  analytical  methods  for 
many  of  the  organic  toxic  pollutants 
under  Section  304(h)  of  the  Act,  although 
a  number  of  these  methods  have  been 
proposed  (44  PR  69464  (December  3. 
1979);  44  FR  75028  (December  18,  1979)). 
Additional  information  on  the 
development  of  sampling  and  analysis 
methods  for  toxic  organic  pollutants  is 
contained  in  the  preamble  to  the 
proposed  regulations  for  the  Leather 
Tanning  Point  Source  Category,  40  CFR 
Part  425  (44  FR  38749;  July  2.  1979). 

EPA  checked  for  the  presence  and 
magnitude  of  65  toxic  pollutants  and 
classes  of  pollutants  (as  listed  in  the 
.N'RDC  Consent  Decree)  and  a  smaller 
group  of  conventional  and 
nonconventional  pollutants  suspected  to 
be  present  in  this  category's 
wastewaters.  Sampled  plants  were 
selected  to  be  representative  of  the 
manufacturing  processes,  the  prevalent 
mix  of  production  among  plants,  and  the 
current  treatment  technology  in  the 
industry.  During  the  sampling  program, 
EPA  sampled  12  copper  forming  plants. 
Wastewater  flow  rates  were  measured 
at  the  sampled  plants  using  standard 
flow  measurement  techniques 

Wherever  possible  each  sample  of  an 
individual  raw  waste  stream,  a 
combined  waste  stream  or  a  treated 
effluent  was  collected  by  an  automatic 
time  series  compositor  during  sampling 
periods  as  long  as  24  hours.  Where 
automatic  compositing  was  not  possible, 
grab  samples  were  taken  and 
composited  manuallv 
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EPA  used  the  analytical  techniques 
described  in  Scmpliag  and  AnaJysia 
Procedures  far  Screening  of  Industrial 
Effluents  far  Priority  Pollutants,  revised 
in  April  1977.  A  very  similar  method  ia 
found  among  those  proposed  on 
December  3, 1979. 

VI.  Industry  Subcategorization 

In  developing  this  regulation,  the 
Agency  considered  whether  different 
effluent  limitafions  and  standards  are 
appropriate  for  different  segments  of  the 
copper  forming  industry.  The  Act 
requires  that  EPA  consider  a  number  of 
factors  to  determine  if  subcafegorization 
is  needed.  These  factors  include  raw 
materials,  final  products,  manufacturing 
processes,  geographical  location,  plant 
size  and  age,  wastewater 
characteristics,  nonwater  quality 
environmental  impacts,  energy  costs, 
and  solid  waste  generation.  With  the 
exception  of  manufacturing  processes, 
the  Agency  concluded  that  none  of  the 
above  factors  should  be  used  as  the 
basis  for  sabcategorization. 

Copper  forming  manufacturing 
processes  consist  of  five  forming 
processes  and  nine  surface  cleaning  and 
heat  treatment  processes  which  impart 
desired  surface  and  physical  properties 
to  the  formed  copper  product.  While 
these  forming  and  ancillary  operations 
are  found  at  copper  forming  plants  in 
different  combinations,  the  wastewater 
discharges  from  all  plants  are  similar 
with  respect  to  both  the  type  and 
concentration  of  pollutants  discharged. 
The  treatment  technology  options 
considered  in  Section  VII  achieve  the 
same  level  of  pollutant  reduction  on  ail 
copper  forming  manufacturing  waste 
streams. 

Therefore,  the  Agency  has  determined 
that  the  Copper  Forming  Category  is 
most  appropriately  regulated  as  a  single 
category. 

The  copper  forming  regulation 
presents  all  effluent  limitations  and 
pretreatment  standards  by  waste  stream 
(e.g.,  hot  rolling  spent  lubricant,  pidding 
bath.  etc.).  This  is  done  to  account  for 
the  different  regulatory  flows  associated 
with  these  operations,  and  should  not  be 
construed  as  subcategorization.  The 
pollutants  regulated  and  the  technology 
based  effluent  concentrations  are  the 
same  for  all  streams,  and  this 
presentation  format  incorporate*  the 
calculation  of  individual  mass  (i.e..  flow 
multiplied  by  concentration)  limitatiana 
and  standards  for  each  waste  stream. 


VII.  Available  Wastewater  Control  and 
Treatment  Technology 

-1  Status  of  In  Place  Technology 

Wastewater  treatment  technologies 
currently  used  in  the  copper  forming 
category  include  both  in-process  and 
end-of-pipe  waste  treatment.  In-plant 
process  controls  are  applied  in  the 
manufacturing  process.  End-of-pipe 
treatment  controls  pollutants  at  the 
point  of  discharge. 

According  to  data  supplied  by 
industry,  all  direct  dischargers  and  50 
percent  of  the  indirect  dischargers 
presently  treat  pickling  bath  and  rinse 
streams  using  chemical  precipitation 
and  clarification  technology  with 
chromium  reduction  where  necessary. 
Several  of  these  facilities  also  treat  all 
wastewater  streams  using  end-of-pipe 
chemical  precipitation  and  preliminary 
treatment  consisting  of  chromium 
reduction  and  oil  skimming.  In  addition, 
some  facihties  have  thermal  emulsion 
breaking,  and  end-of-pipe  filtration,  and 
one  plant  has  installed  reverse  osmosis. 
Plants  have  installed  these  treatment 
technologies  to  comply  with  NPI3ES 
permits  and  POTW  requirements. 

In-process  controls  are  widely  used  in 
the  copper  forming  category  in  order  to 
reduce  discharge  flows.  Flow  reduction 
techniques  practiced  in  the  copper 
forming  category  inclode  cooling  and 
recycle  of  contact  cooling  waters  and 
soluble  lubricant  streams,  spray  rinsing 
rather  than  stagnant  rinsing  for  pickling 
and  alkaline  cleaning  operations,  and 
hauling  of  pickling  baths  and  spent 
lubricant  streams.  Almost  all  of  the 
direct  and  indirect  dischargers  practice 
contract  hauling  of  spent  drawing 
lubricant.  Flow  redaction  techniques 
and  other  in-process  controls  used  in  the 
copper  forming  industry'  are  discussed  in 
greater  detail  in  Section  VII  of  the 
development  document. 

B.  Control  Treatment  Options 

EPA  considered  the  following 
treatment  and  control  options  as  the 
basis  for  BPT.  BAT,  >*SPS.  PSES,  and 
PSNS  for  facilities  within  the  copper 
forming  category. 

Option  J — End-of-pipe  treatment 
consisting  of  lime  precipitation  and 
settling,  and  preliminary  treatment, 
where  necessary,  consisting  of  chemical 
emulsion  breaking,  oil  skimming  and 
chromium  reduction.  This  combinBtion 
of  technology  reduces  toxic  metals, 
conventional  pollutants,  and  also  toxic 
organics  through  oil  skimming. 

The  flows  which  are  used  to  calculate 
mass  limitations  and  standards  on 
Option  1  technology  were  derived  in  the 
following  manner.  EPA  examined  the 
reported  discharge  flows  for  each 


forming  and  ancillary  opwatiuu,  and 
then  average  the  floMta  faom.  piants 
demonstrating  wat^oae  practices 
consistent  with  the  vast  majority  of 

plants. 

For  some  wastewater  streams,  the 
Option  1  flows  are  based  on  recycle 
when  recycle  is  commonly  practiced;  in 
the  case  of  the  spent  lubricant  stpeam 
from  drawing,  the  Option  1  flow  is  zero 
based  on  contract  hauling  of  the  spent 
lubricants  which  i»  practiced  by  85 
percent  of  the  category. 

The  flows  discussed  above  are 
calculated  on  a  per  unit  of  production 
basis  and  are  referred  to  as  production- 
normalized  flows. 

Option  2 — Option  2  is  equal  to  Option 

1  plus  flow  reduction  for  three  waste 
streams:  annealing  water,  solution  heat 
treatment,  and  pickling  rinse.  Flow 
reduction  of  the  annealing  water  and 
solution  heat  treatment  streams  is  based 
on  recycle,  and  flow  reduction  of  the 
pickling  rinse  stream  is  based  on  spray 
rinsing  and  recirculation.  The  Option  1 
flows  for  these  streams  are  reduced  by 
approximately  60  percent,  and  this 
reduction  will  resalt  in  a  similar 
decrease  of  toxic  metals  and 
conventional  pollutants. 

Option  3 — Option  3  is  equal  to  Option 

2  plus  filtration  for  further  reduction  of 
toxic  metals  and  TSS. 

Option  4 — Option  4  is  equal  to  Option 

3  plus  further  flow  reduction  gained  by 
countercurrent  cascade  rinsing  applied 
to  the  pickling  rinse  stream.  This 
technology  i»  demonstrated  in  the 
copper  forming  category,  as  well  as 

'  other  industries,  and  is  prroven  as  an 
economical  and  technically  effective 
means  of  reducing  water  use  and 
pollutant  discharges. 

Option  5 — Option  5  is  equal  to  Option 
1  plus  filtration  for  further  reduction  of 
toxic  metals  and  TSS.  This  option  is 
different  from  Option  3  in  that  flow 
reduction  is  not  included. 

In  addition,  we  examined  thermal 
emulsion  breaking  as  a  method  for 
treating  high  oil  content  emulsions.  This 
treatment  process  removes  water  from 
oil  emulsions  allowing  the  water  to  be 
reused  and  the  oil  to  be  reused  or 
disposed  of  efficiently  without 
discharge.  This  technology  has  been 
found  to  be  relatively  costly  and  to  have 
high  energy  consumption.  Other 
methods  of  emulsion  handling  as 
included  in  the  above  options  are 
equally  or  more  effective  for  this 
category. 

To  determine  treatment  efectiveness, 
the  Agency  examined  data  from  copper 
forming  and  four  other  categories  and 
made  the  technical  jndgment  that 
wastewaters  from  copper  forming, 
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aluminum  forming,  coil  coating,  battery 
manufacturing,  and  porcelain  enameling 
are  similar  in  all  material  respects  and 
that  lime  and  settle  treatment  was 
equally  effective  in  treating  all  such 
wastewaters.  This  judgment  was  further 
confirmed  by  a  statistical  analysis  of 
variance  which  showed  the 
homogeneity  of  the  combined  or  pooled 
data  set  fo  be  good  and  to  be  unaffected 
by  the  removal  of  data  from  any 
category.  We  also  attempted  to  add 
electroplating  wastewater  data  to  the 
pooled  data  but  found  that  it 
substantially  reduced  the  homogeneity 
of  the  data  set  and  therefore, 
electroplating  was  not  included  in  the 
pooled  data  set.  Because  of  this 
homogeneity  we  supplemented  copper 
forming  lime  and  settle  data  with  data 
from  the  other  four  categories  forming  a 
larger  and  more  substantial  data  pool 
for  analysis  and  use.  Because  of  the 
strength  of  this  more  substantial  data 
base  the  Agency  concludes  that  copper 
forming  wastewaters  can  be  effectively 
treated  by  lime  and  settle  technology  to 
achieve  the  treatment  performance 
derived  from  the  pooled  data  set. 
The  Agency  also  examined  the 
performance  of  lime,  settle  and  filter 
based  on  the  performance  of  full  scale 
commercial  systems  treating  porcelain 
enameling  and  nonferrous  metals 
wastewaters.  Two  copper  forming 
plants  reported  that  they  are  using  a 
filter,  thus  this  technology  is 
demonstrated  on  copper  forming 
wastewaters.  However,  we  do  not  have 
data  specifically  on  the  performance  of 
this  technology  on  copper  forming 
wastewaters.  The  Agency  made  the 
determination  that  wastewaters  from 
porcelain  enameling  and  copper  forming 
are  similar  in  all  material  respects  based 
on  the  analysis  of  the  combined  data  set 
for^lime  and  settle  treatment.  Therefore, 
the  performance  of  lime,  settle  and  filter 
can  be  applied  to  the  copper  forming 
wastewaters.  The  Agency  requests  data 
from  copper  forming  plants  that  use 
lime,  settle  and  filter  technology. 

The  treatment  performance  data  is 
used  to  obtain  maximum  daily  and 
monthly  average  pollutant 
concentrations.  These  concentrations 
(mg/1)  along  with  the  copper  forming 
regulatory  flows  (1/kkg)  are  used  to 
obtain  the  maximum  daily  and  monthly 
average  values  (mg/kg)  for  effluent 
limitations  and  standards.  The  monthly 
average  values  are  based  on  the  average 
of  ten  consecutive  sampling  days.  The 
ten  day  average  value  was  selected  as 
the  minimum  number  of  consecutive 
samples  which  need  to  be  averaged  to 
arrive  at  a  stable  slope  on  a  statistically 
based  curve  relating  one  day  and  30  day 


average  values.  The  ten  day  average 
also  approximates  the  most  frequent 
monitoring  requirement  of  direct 
discharge  permits.  The  monthly  average 
numbers  shown  in  the  regulation  are  to 
be  used  by  plants  with  combined  waste 
streams  that  use  the  "combined  waste 
stream  formula"  set  forth  at  40  CFR 
403  f)(e)  and  by  permitting  authorities  in 
issuing  NPDES  permits. 

VUI.  Selection  of  Treatment  Options  and 
Effluent  Limitations 

Thf  technology  basis  for  each  effluent 
Imiitation  and  standard  for  the  copper 
forming  category  is  presented  below. 
along  with  the  rationale  for  selecting  the 
specific  treatment  option.  The 
wastewater  characteristics  are 
discussed  in  more  detail  in  Section  V 
and  the  treatment  and  control 
technologies  are  further  discussed  in 
Section  VI]  of  the  Development 
Document  for  this  regulation. 

,4.  BPT 

EPA  is  proposing  BPT  effluent  mass 
limitations  based  on  Option  1  which 
consists  of  lime  precipitation  and 
settling,  and.  where  neces.sary, 
preliminary  treatment  consisting  of 
chemical  emulsion  breaking,  oil 
skimming,  and  chromium  reduction.  The 
regulated  pollutants  are  chromium, 
copper,  lead,  nickel,  zinc,  oil  and  grease, 
TSS.  and  pH. 

Option  1  represents  the  average  of  the 
best  existing  performance  of  pollution 
control  technology  currently 
demonstrated  by  copper  forming  plants. 
The  Agency  estimates  that  11  of  the  37 
direct  dischargers  presently  met  the  BPT 
limitations,  and  an  additional  15  plants 
can  achieve  the  limitations  without 
installing  additional  treatment 
technologies  as  explained  below. 
In  developing  the  proposed  BPT 
limitations,  the  Agency  considered  the 
amount  of  water  used  per  unit 
production  in  each  wastewater  stream 
(production  normalized  flow).  As 
previously  discussed  in  Section  VI  of 
this  preamble,  these  data  were  used  to 
determine  the  average  water  discharge 
for  each  waste  stream.  Plants 
discharging  greater  than  average 
production  normalized  flows  for  a  given 
stream  may  have  to  reduce  their 
discharge  rate  for  that  process. 
Alternatively,  in  that  plants  are  onl> 
required  to  comply  with  a  total 
discharge  mass  based  limit,  plants  have 
the  option  of  substantially  reducing  their 
water  discharges  from  other  process 
operations  by  any  means.  Information 
from  plant  visits  shows  that  many  plants 
with  greater  than  average  flows  water 
use  water  based  on  historical 
considerations  without  regard  to  actual 


process  requirements.  Consequently,  the 
Agency  believes  that  plants  can  achieve 
the  BPT  regulator>'  flows  without 
engineering  modifications  and  therefore 
should  not  incur  significant  costs.  The 
Agency  requests  comment  on  this 
conclusion 

The  Agency  considered  specifically 
regula.ting  toxic  organic  pollutants  at 
BIT,  but  chose  not  to  l)ecausp  data 
currently  available  indicate  these 
pollutants  will  be  controlled  by  the 
removal  of  oil  and  grease.  [These  data 
.ire  presented  in  Section  VII  of  the 
Developmrni  Document)  The  Agency 
has  determined  that  the  oil  and  grease 
limitation  at  BPT  will  adequately  control 
toxic  organics  and,  therefore,  is  not 
specifically  regulating  toxic  organics. 

The  effluent  concentrations  re.sulting 
from  the  application  of  the  proposed 
model  BPT  technology  are  identical  for 
all  wastewater  streams,  however  the 
mass  limitations  vary  for  each  wast^ 
stream  depending  on  the  regulatory 
flow.  The  BPT  limitations  were 
calculated  by  multiplying  the  effluent 
concentrations  achievable  by  the  Option 
1  technology  by  the  regulatory  flow 
established  for  each  waste  str(-,im 

BPT  will  remove  27.000  kMogr.ims  of 
toxic  pollutants  (metals  and  organics) 
and  56,000  kilograms  of  conventional 
pollutants  per  year  from  current 
discharge  levels.  The  estimated  capital 
investment  cost  to  comply  with  BPT  is 
S2.43  million  (1982  dollars),  with  a  total 
annual  cost  of  Sl.OO  million.  The  Agency 
has  determined  that  the  effluent 
reduction  benefits  associated  with 
compliance  with  BPT  limitations  justify 
the  costs. 

Options  2,  3,  4,  and  5  were  not 
selected  since  they  require  in-process 
changes  or  end-of-pipe  technologies 
which  are  not  widely  practiced  by  the 
industry  and,  therefore,  are  more 
appropriately  considered  under  BAT. 

B  BAT 

For  BAT.  EPA  is  proposing  limitations 
based  on  Option  2.  The  .Agency  selected 
Option  2  because  it  results  in 
substantial  reduction  of  foxic  pollutants 
above  the  removal  achievable  by  BPT. 
This  technology  option  is  comprised  of 
Option  1  (BFI")  plus  flow  reduction. 
Flow  reduction  consists  of  recycle  of  the 
annealing  water  and  solution  heat 
treatment  streams,  and  spray  rinsing 
and  recirculation  of  pickling  rinse  water. 
The  regulated  pollutants  are  chromium, 
copper,  lead,  nickel,  and  zinc.  Toxic 
organics  are  not  specifically  regulated  at 
BAT  because  the  oil  and  grease 
limitation  proposed  at  BPT  should 
provide  adequate  removal 
(approximately  97  percent). 
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Flow  reduction  of  the  above  three 
streams,  in  conjunction  with  the  other 
parts  of  the  BAT  model  treatment,  will 
result  in  a  significant  reduction  of  the 
pollutants  discharged.  The  BAT 
regulatory  flows  for  these  three  streams 
were  determined  by  averaging  the 
production  normalized  flows  reported 
by  plants  that  practice  recycle  on  the 
annealing  water  and  solution  heat 
treatment  and  spray  rinsing  and 
recirculation  on  the  pickling  rinse 
stream.  The  Agency  believes  that  the 
above  technologies  can  be  employed  by 
all  facilities  with  these  operations,  thus 
enabling  them  to  achieve  the  proposed 
BAT  regulatory  flows. 

The  application  of  the  proposed  BAT 
will  remove  31.000  kilogram*  per  year  of 
toxic  pollutants  (metals  and  organics) 
from  current  discharge  levels.  The 
estimated  capital  investment  cost  is  S6.2 
million  (1982  dollars)  and  a  total  annual 
cost  of  $2i)  miUion  for  equipment  and  in- 
process  changes  not  presently  in  place. 

The  incremental  effluent  reduction 
benefits  of  BAT  above  BPT  are  the 
removal  annually  of  4.000  kg  of  toxic 
pollutants.  The  incremental  costs  of 
these  benefits  are  $3.8  million  capital 
cost  and  $1.0  million  total  annual  costs. 

Athough  EPA  is  proposing  effluent 
limitations  based  on  technology  Option 

2,  the  Agency  will  give  equivalent 
consideration  to  promulgating 
limitations  based  on  technology  Option 

3.  Option  3  consists  of  Option  2  plus 
filtration  and  would  remove  5,000  kg/yr 
of  toxic  pollutants  above  BPT.  The 
incremental  costs  of  Option  3  above  BPT 
are  $6.9  million  capital  costs  and  $1.9 
million  annual  costs.  Section  VII  of  the 
Development  Document  contains  a 
discussion  of  the  treatment  effectiveness 
that  can  be  achieved  using  Option  3  and 
Section  II  of  the  Development  Document 
contains  effluent  limitations  tables 
based  on  Option  3  technology.  The 
Agency  requeats  comment  on  these  two 
options.  See  Section  XVII  of  this 
preamble  for  a  discussion  of  the  type  of 
information  the  Agency  specifically 

,  requests. 

Options  4  and  5  were  considered  for 
BAT.  but  were  rejected  for  the  reasons 
discussed  below. 

Option  4  is  based  on  the  installation 
of  gountercurrent  rinsing  for  rinse  water 
associated  with  pickling.  This 
technology  option  was  rejected  for  BAT 
because  it  is  only  demonstrated  at  a  few 
copper  forming  plants  and  because  most 
of  the  other  existing  plants  lack 
sufficient  space  to  add  the  additional 
rinse  tank  and  associated  piping 
required  for  countercurrent  rinsing. 

Option  5  is  based  on  filtration  added 
to  Option  1.  Option  5  was  considered 
and  ultimately  rejected  because  as 


compared  to  Option  2  if  provides  only 
one-fourth  as  much  pollutant  removal  at 
approximately  the  same  costs. 

3.  NSPS.  EPA  is  proposing  NSPS 
based  on  technology  Option  4.  This 
option  consists  of  BAT  (Option  2)  plus 
further  flow  reduction  through 
countercurrent  rinsing  applied  to  the 
pickling  rinse  stream  and  polishing 
filtration.  Countercurrent  rinsing  and 
filtration  are  appropriate  technologies 
for  NSPS  because  they  are 
demonstrated  in  this  category  and 
because  new  plants  have  the 
opportunity  to  design  and  implement  the 
most  efficient  processes  without  retrofit 
costs  and  space  availability  limitations. 
All  other  technology  options  were 
rejected  for  NSPS  because  the  Agency 
has  determined  that  these  options  would 
not  meet  the  statutory  standards  for 
NSPS. 

The  Agency  does  not  believe  that 
standards  fornew  sources  based  on 
Option  4  will  create  a  barrier  to  entry. 
See  Section  X  of  this  preamble  for 
further  discussion. 

The  NSPS  regulatory  flow  for  the 
pickling  rinse  stream  wag  determined 
from  reported  production-normalized 
flows  from  plants  in  this  category  using 
countercurrent  technology.  NSPS  based 
on  Option  4  will  result  in  the  reduction 
of  approximately  2,0(X)  kg/yr  of  toxic 
pollutants  beyond  the  option  proposed 
for  BAT.  The  pollutants  regulated  at 
NSPS  are  chromium,  copper,  lead, 
nickel,  zinc,  TSS,  oil  and  grease,  and  pH. 

4.  PSES.  In  the  copper  forming 
category,  the  Agency  has  concluded  that 
the  toxic  metals  that  would  be  regulated 
under  these  proposed  standards 
(chromium,  copper,  lead,  nickel,  and 
zinc)  pass  through  the  POTW.  The 
nationwide  average  percentage  of  these 
same  toxic  metals  removed  by  a  well- 
operated  POTW  meeting  secondary 
treatment  requirements  is  about  50 
percent  (ranging  from  20  to  70  percent], 
whereas  the  percentage  that  can  be 
removed  by  a  copper  forming  direct 
discharger  appljring  the  best  available 
technology  economically  achievable  is 
about  90  percent.  Accordingly,  these 
pollutants  pass  through  a  POTW. 

To  regulate  the  toxic  metals  that  pass 
through  a  POTW,  EPA  is  proposing 
PSES  based  on  the  application  of 
technology  Option  2.  Option  2,  which  is 
also  the  basis  for  BAT  limitations, 
consists  of  lime  precipitation  and 
settling,  flow  reduction,  and  preliminary 
treatment,  where  necessary,  consisting 
of  chromium  reduction,  chemical 
emulsion  breaking,  and  oil  skimming. 

In  addition  to  pass  through  of  toxic 
metals,  available  information  shows 
that  many  of  the  toxic  organics  from 
copper  facilities  may  also  pass  through  a 


POTW.  As  previouely  mentioned,  toxic 
organics  are  nut  specifically  regulated  at 
BAT  because,  Forcfirect  dischargers,  the 
BPT  oil  and  grease  limit  will  adequately 
control  toxic  organics.  As  demonstrated 
in  the  Development  Document,  direct 
discharges  who  comply  with  the  BPT 
limitation  for  oil  and  grease  will  remove 
a  greater  percentage  of  the  toxic 
organics  than  a  well  operated  POTW 
achieving  secondary  treatment. 
Accordingly,  the  Agency  believes  that 
there  may  be  pass  through  of  toxic 
organic  pollutants  from  plants  in  this 
category.  Given  the  mix  of  toxic  organic 
pollutants  found  in  these  waste  streams 
and  the  fact  that  they  may  pass  through 
POTW,  we  propose  to  establish  a 
pretreatment  standard  for  total  toxic 
organics  (TTO)  to  control  these 
pollutants.  The  proposed  TTO  standard 
is  based  on  the  application  of  oil  and 
grease  removal  technology  which 
achieves  the  same  removal  of  TTO  as 
the  BPT  model  treatment  technology.  Oil 
and  grease  removal  is  a  relatively 
inexpensive  technology  which  may  be 
used  to  control  toxic  organics  when 
compared  with  more  conventional 
treatm.ent  technologies  such  as 
biological  treatment  or  activated  carbon. 
In  addition,  oil  and  grease  removal  may 
be  an  important  part  of  good  treatment 
for  metals  removal. 

EPA  proposes  to  establish  a  Total 
Toxic  Organics  (TTO)  limitation  based 
on  the  data  presented  in  Section  VII  of 
the  technical  development  document. 
The  list  of  organics  included  under  TTO 
is  presented  in  Appendix  C  Of  this 
preamble.  Analysis  of  toxic  organics  is 
costly  and  requires  delicate  and 
sensitive  equipment.  Therefore,  the 
agency  proposes  to  establish  as  an 
alternative  to  monitoring  for  total  toxic 
organics  an  oil  and  grease  limit 
equivalent  to  the  BPT  limit  for  which  the 
analysis  is  much  less  costly  and 
frequently  can  be  done  at  the  plant. 
Data  indicates  that  the  toxic  organics 
are  in  the  oil  and  grease  and  by 
removing  the  oil  aiul  grease  the  toxic 
organics  should  also  be  removed.  See 
discussion  in  Section  VII  of  the 
Development  Document.  We  request 
comment  on  the  TTO  limit  and  the 
alternate  monitoring  parameter  of  oil 
and  grease.  EPA  also  requests 
comments  oa  whether  we  should  simply 
promulgate  an  oil  and  grease  limitation 
to  effectively  controL  toxic  organics. 

The  application  of  PSES  will  remove 
18,700  kilograms  per  year  of  toxic 
poUutsBit*  (Metals  and  organics)  beyond 
current  discharge  levels.  EPA  estimates 
that  the  capital  investment  costs  of 
complying  with  PSES  is  $8.0  million 
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(1982  dollare)  with  a  total  annual  cost  of 
S5.3  million. 

The  PSES  set  forth  in  the  proposed 
regulations  are  expressed  in  terms  of 
mass  per  unit  of  production  rather  than 
concentration  standards.  Regulation  on 
the  basis  of  concentration  only  is  not 
appropriate  because  concentration 
based  standards  do  not  restrict  the  total 
quantity  of  pollutants  discharged.  Flow 
reduction  is  a  significant  part  of  the 
model  technology  for  pretreatment 
because  if  reduces  the  amount  of  toxic 
pollutants  introduced  into  a  POTW.  For 
this  reason,  no  alternative  concentration 
standards  are  proposed  for  indirect 
dischargers.  See  40  CFR  403.6. 

In  selecting  PSES.  EPA  also 
considered  standards  based  on 
technology  Options  4  and  5.  The  reasons 
discussed  for  rejecting  these  options  as 
the  basis  for  BAT  limitations  are 
identical  to  those  for  rejecting  these 
options  for  PSES.  If  the  Agency 
promulgates  BAT  based  on  Option  3  as 
discussed  previously,  the  Agency  must 
give  equivalent  consideration  to 
promulgating  PSES  based  on  Option  3 
(Option  2  followed  by  filtration)  because 
of  the  pass  through  criteria.  Therefore, 
the  Agency  requests  comments  on  these 
two  options.  See  Section  XVII  of  this 
premable  for  a  discussion  of  the  type  of 
information  the  Agency  specifically 
requests. 

The  Agency  proposes  that  these 
standards  shall  become  effective  three 
years  after  the  date  of  promulgation. 
EPA  estimates  that  existing  plants  will 
require  that  amount  of  time  to  install  the 
treatment  needed  to  comply  with  these 
standards  since  few  indirect  dischargers 
currently  have  the  necessary  treatment 
technology.  The  Agency  invites 
comment  on  this  proposed  date. 

5.  PSNS.  The  technology  basis  for 
PSNS  is  Option  4  which  is  equivalent  to 
NSPS.  The  Agency  has  determined  that 
PSNS  based  on  Option  4  is  necessary  to 
prevent  pass  through  of  toxic  metals  and 
organics.  In  selecting  the  technology 
basis  for  PSNS,  the  Agency  compares 
the  toxic  pollutant  removal  achieved  by 
a  well-operated  POTW  to  that  achieved 
by  a  direct  discharger  meeting  NSPS. 
New  indirect  dischargers,  like  new 
direct  dischargers,  have  the  opportunity 
to  design  and  implement  the  most 
efficient  processes  without  retrofit  costs 
and  space  availability  limitations. 

The  pollutants  regulated  at  PSNS  are 
chromium,  copper,  lead,  nickel,  zinc,  and 
TTO  (total  toxic  organics).  PSNS  based 
on  Option  4  will  result  in  the  reduction 
of  1500  kg/yr  of  toxic  pollutants  above 
the  removals  achieved  by  PSES. 


LX.  Pollutants  and  Subcategories  Not 
Regulated 

.4.  Settlement  Agreement 

The  Slettlement  Agreement  contained 
provisions  authorizing  the  exclusion 
from  regulation,  in  certain 
circumstances,  of  toxic  pollutants  and 
industry  categories  and  subcategories. 
These  provisions  have  been  rewritten  in 
a  Revised  Settlement  Agreement  which 
was  approved  by  the  District  Court  for 
the  District  of  Columbia  on  March  9, 
1979.  See  NRDC  v.  Cost/e,  12  ERC  1833 
(D.D.C.  1979). 

Because  the  Agency  has  established 
only  a  single  subcategory  under  the 
copper  forming  category,  no 
subcategories  are  excluded  from 
regulation.  Data  supporting  exclusion  of 
the  pollutants  identified  below  are 
presented  in  the  Section  V  of  the 
Development  Document  for  this 
rulemaking. 

B.  Exclusion  of  Pollutants 

The  Agency  has  deleted  the  following 
three  pollutants  from  the  toxic  pollutant 
list:  Dichlorodifluoro  methane  and 
trichlorofluoromethane,  46  FR  79692 
(January  8. 1981);  and  bis{chloromethvi) 
ether.  46  FR  10723  (February  4.  1981). 

Paragraph  8(a)(iii)  of  the  Settlement 
Agreement  allows  the  Administrator  to 
exclude  from  regulation  toxic  pollutants 
not  detectable  by  Section  304(h) 
analytical  methods  or  other  state-of-the- 
art  methods.  The  toxic  pollutants  not 
detected  and  therefore,  excluded  from 
regulation  are  listed  in  Appendix  B  to 
this  notice. 

Paragraph  8(aKiii)  also  allows  the 
Administrator  to  exclude  from 
regulation  toxic  pollutants  detpcted  in 
amounts  too  small  to  be  effectively 
reduced  by  technologies  known  to  the 
Administrator.  Appendix  B  to  this  notice 
lists  the  toxic  pollutants  which  wore 
detected  in  the  effluent  in  amounts  at  or 
below  the  nominal  limit  of  analylicTl . 
quantification,  which  are  too  small  to  be 
effectively  reduced  by  technologies  and 
which,  therefore,  are  excluded  from 
rrgulation. 

Paragraph  8(a)(iii)  also  allows  the 
.'\dministrator  to  exclude  from 
regulation  toxic  pollutants  which  will  be 
effectively  controlled  by  the 
technologies  upon  which  are  based 
other  effluent  limitations  and  guidelines, 
standards  of  performance,  or 
pretreatment  standards.  Appendix  B 
lists  these  toxic  pollutants. 

X.  Economic  Consideration 

A.  Costs  and  Economic  Impact 

The  Agency's  economic  impact 
assessment  is  presented  in  the  report 


entitled  Economic  Impact  Analysis  of 

Proposed  Effluent  Standards  and 
Limitations  for  the  Copper  Forming 
Industry.  EPA  440/2-82-011.  This  report 
details  the  investment  and  annual  costs 
for  the  Copper  Forming  Category 
Compliance  costs  are  based  on 
engineering  estimates  of  capital 
requirements  for  the  effiuent  control 
systems  described  earlier  in  this 
preamble.  The  report  assesses  the 
impact  of  effluent  control  costs  in  terms 
of  price  changes,  production  changes, 
plant  closures,  employment  effects,  and 
balance  of  trade  effects.  The  impacts  for 
each  of  the  regulatory  options  are 
discussed  in  the  report. 

In  addition,  EPA  has  conducted  an 
analysis  of  the  incremental  removal  cost 
per  pound  equivalent  for  each  of  the 
proposed  technology-based  options  A 
pound  equivalent  is  calculated  by 
multiplying  the  number  of  pounds  of 
pollutant  discharged  by  a  weighting 
factor  for  that  pollutant.  The  weighting 
factor  is  equal  to  the  water  quality 
criterion  for  a  standard  pollutant 
(copper),  di\nded  by  the  wa^er  quality 
criterion  for  the  pollutant  being 
e\uluated.  The  use  of  "pound 
equivalent"  gives  relatively  more  weight 
to  removal  of  more  toxic  pollutants. 
Thus  for  a  given  expenditurp,  the  cost 
per  pound  equi\rtlent  removed  wnuld  be 
lower  when  a  highly  toxic  pDJlutant  .s 
remo\  ed  than  if  a  less  toxic  pollutant  is 
removed.  This  analysis  is  mcluded  in 
the  record  of  this  rulemaking,  "Cost 
Effectiveness  Analysis  of  Proposed 
Fffluent  Standards  and  Limitations  for 
the  Copper  Forming  Industry"  EP.A 
invites  comments  on  the  methodology 
used  in  this  analysis. 

EP.A  has  identified  176  plants  in  the 
copper  formintii  category  that  are 
covered  by  this  regulation.  Of  these  176 
plants,  37  are  direct  dischargers  and  45 
are  indirect  disdiargers.  The  remaining 
94  plants  do  not  discharge  wastewater. 
Total  investment  for  BAT  and  PSES  is 
estimated  to  be  $U,2  million,  with 
annual  costs  of  $7.3  million,  including 
depreciation  and  interest.  These  costs 
are  expressed  in  1982  dollars  and  are 
based  on  the  determination  that  plants 
will  build  on  existing  treatment.  No 
plant  closures  or  |ob  losses  are 
projected  as  a  result  of  ciimpliance  costs 
for  this  regulation.  If  all  costs  were 
passed  on  to  consumers,  price  increases 
would  be  less  than  1  pert  enl.  Balance  of 
trade  effects  are  insignificant. 

Of  the  103  plants  responding  to  the 
economic  survey.  39  (19  direct  and  20 
indirect  dischargers)  were  included  in 
the  closure  analysis.  (Ot  the  remaining 
64,  61  were  excluded  because  they  do 
not  discharge  wastewater  and  three 
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were  excluded  because  of  insufficient 
data.) 

Using  publicly  available  data,  explicit 
demand  and  supply  functions  were 
developed.  These  demand  and  supply 
functions  were  used  to  estimate  demand 
and  supply  elasticities  for  each  product 
group  (wire  mill  products,  sheet,  strip, 
and  plate,  etc.).  Then  a  financial  model 
was  developed  for  each  of  the  39  plants 
included  in  the  closure  analysis.  Key 
variables  analyzed  for  each  plant 
included  present  profitability,  salvage 
value  of  the  plant,  required  pollution 
control  investments  and  the  associated 
increase  in  annual  costs,  value  added, 
and  plant  profitability  after  installing 
pollution  equipment.  An  analysis  of  the 
market  structure  identified  other  factors 
that  were  considered  in  judging  the 
likelihood  of  closure  such  as  the  degree 
of  integration  and  competition.  Given 
compliance  cost  estimates  and  plant 
specific  financial  information,  the 
impact  of  the  regulation  on  the  39  plants 
was  projected.  The  results  were 
extrapolated  toinclude  all  copper 
forming  plants  which  discharge 
wastewater. 

BPT:  Nineteen  of  the  37  direct 
dischargers  responded  to  the  economic 
survey.  Data  from  these  19  plants  were 
used  to  estimate  the  impacts  of  the 
regulation.  The  cost  estimates  were 
based  on  treatment  in  place,  and  the 
reported  flows.  The  BPT  regulation  is 
expected  to  affect  11  plants  which  do 
not  now  meet  BPT  limitations.  BPT  for 
these  11  plants  is  projected  to  cost  $2.4 
million  in  investment  costs  and  $1.0 
million  in  annual  costs  (1982  dollars). 
These  costs  represent  the  most 
economical  means  of  compliance  with 
BPT,  and.  in  some  instances,  include 
flow  reduction.  According  to  the 
analysis  of  economic  impact,  no 
potential  plant  closures  are  associated 
with  the  BPT  treatment  option.  If  all 
costs  were  passed  on  to  consumers, 
price  increases  would  be  0.3  percent. 

BAT:  Compliance  costs  and  resultmg 
impacts  for  BAT  are  based  on  going 
from  existing  treatment  to  installing 
BAT.  Thirty  of  the  37  direct  dischargers 
will  need  to  install  additional  control 
technologies  in  order  to  achieve  the 
proposed  BAT  limitations.  These  30 
would  share  investment  costs  estimate 
at  $6.3  million  and  total  annual  costs  of 
S2.0  million  (1982  dollars),  including 
depreciation  and  interest.  The  Agency 
believes  that  this  option  will  not  result 
in  any  plant  closures  or  job  losses.  If  all 
costs  were  passed  on  to  consumers, 
price  increases  would  be  0.5  percent. 

The  economic  impact  analysis  of  the 
BAT  options  is  based  on  information 
from  19  plants  for  which  adequate  data 
were  available.  Before  promulgation  of 


final  BAT  limitations,  the  Agency  will 
reexamine  the  economic  impacts 
associated  with  limitations  based  on 
technology  Options  2  and  3  as  discussed 
under  Section  VIII  of  this  preamble. 
Therefore,  the  Agency  requests 
economic  information  from  plants  that 
have  not  yet  responded  to  the  economic 
survey.  Specifically,  the  Agency 
requests  information  on  gross  profit 
margins,  annual  capital  expenditures, 
annual  depreciation,  and  the  quantity 
and  value  of  production.  See  Section 
XVII  of  this  preamble  for  solicitation  of 
comments. 

PSES:  Forty-five  plants  are  identified 
as  indirect  dischargers  and  20  of  these 
responded  to  the  economic  survey.  The 
pollution  control  technology  for  the 
proposed  pretreatment  standards  is 
identical  to  the  proposed  BAT  treatment 
technology.  Investment  costs  for  the  38 
indirect  dischargers  not  now  meeting 
PSES  limitations  are  estimated  to  total 
S8.0  million  and  annual  costs  are 
estimated  at  $5.3  million  (1982  dollars). 
The  Agency  believes  that  this  option 
will  not  result  in  any  closures.  If  all 
costs  are  passed  on  to  consumers,  price 
increases  would  be  0.4  percent. 

As  discussed  above  under  the  BAT 
economic  analysis,  the  Agency  also 
requests  economic  information  from 
indirect  dischargers  which  have  not  yet 
responded  to  the  economic  survey. 

.\SPS-PSNS:  The  copper  forming 
industry  is  a  very  mature  industry  and 
has  not  grown  rapidly  during  the  last 
decade.  This  trend  is  expected  to 
continue  into  the  future.  The  copper 
forming  industry  is  also  very  sensitive  to 
the  behavior  of  the  U.S.  economy.  The 
demand  for  copper  products  has 
declined  during  the  current  recession 
during  which  all  copper  forming  major 
end-use  markets  have  been  depressed. 
including  construction,  transportation 
and  electrical  and  electronic  products. 
EP.-\  believes  that  this  is  a  temporary 
condition  and  that  demand  for  copper 
formed  products  will  increase.  The 
bdseline  supply  and  demand  forecasts 
are  based  upon  empirical  models 
developed  over  the  1960  to  1979 
historical  period.  While  growth  in  the 
demand  for  copper  formed  products  is 
projected  durmg  the  next  decade,  it  is 
expected  to  be  met  through  expanded 
capacity  at  existing  plants  and  from 
overseas  operations.  During  the  next 
decade,  no  new  copper  forming  plants 
are  projected  to  be  built. 

The  Agency  has  estimated  the  per 
plant  costs  associated  with  NSPS  and 
PSNS  will  be  approximately  equal  to 
those  for  BAT  and  PSES.  BAT  and  PSES 
are  based  on  technology  Option  2 
consisting  of  flow  reduction,  lime  and 
settle,  and,  where  necessary. 


preliminary  treatment  with  chromium 
reduction,  chemical  emulsion  breaking, 
and  oil  skimming.  NSPS  is  based  on 
Option  4  which  is  Option  2  plus 
filtration  and  greater  flow  reduction 
achieved  by  countercurrent  rinsing  of 
the  pickling  rinse  stream.  The  Agency 
believes  that  the  additional  costs  of 
filtration  for  NSPS  will  be  offset  by  the 
lower  treatment  costs  associated  with 
smaller  wastewater  flows  using 
countercurrent  rinsing.  Therefore,  new 
sources  regardless  of  whether  they  are 
plants  with  major  modifications  or 
greenfield  sites,  will  have  costs 
approximately  equivalent  to  the  costs 
existing  sources  will  incur  in  achieving 
BAT  and  PSES.  The  Agency  believes 
that  neither  NSPS  nor  PSNS  will  deter 
entry  into  the  copper  forming  industry. 
The  Agency  requests  comment  on  the 
conclusions  that  costs  for  PSNS  and 
NSPS  are  approximately  equal  to  BAT 
and  PSES  costs  and  that  greenfield  and 
major  modification  plants  will  incure 
similar  costs. 

B.  Executive  Order  12291 

Executive  Order  12291  requires  EPA 
and  other  agencies  to  perform  regulatory 
impacts  analyses  of  major  regulations. 
Major  rules  are  those  which  impose  a 
cost  on  the  economy  of  $100  million  a 
year  or  more  or  have  certain  other 
economic  impacts.  This  regulation  is  not 
a  major  rule  because  its  annualized  cost 
of  $9.2  million  is  less  than  $100  million 
and  it  meets  none  of  the  other  criteria 
specified  in  paragraph  (b)  of  the 
Executive  Order.  The  economic  impact 
analysis  prepared  for  this  proposed 
rulemaking  meets  the  requirements  for 
nonmajor  rules. 

C.  Regulatory  Flexibility  Analysis 

Public  Law  96-354  requires  EPA  to 
prepare  an  Initial  Regulatory  Flexibility 
Analysis  for  all  proposed  regulations 
that  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  analysis  may  be  done  in 
conjunction  with  or  as  a  part  of  any 
other  analysis  conducted  by  the  A.gency. 
The  economic  impact  analysis  described 
above  indicates  that  there  will  not  be  a 
significant  impact  on  any  segment  of  the 
regulated  population,  large  or  small. 
Therefore,  a  formal  regulatory  flexibility 
analysis  is  not  required. 

XI.  Nonwater  Quality  Aspects  of 
Pollution  Control 

The  eliminatipn  or  reduction  of  one 
form  of  pollutirin  may  add  to  other 
environments  problems.  Therefore, 
Sections  304(b)  and  306  of  the  Act 
require  EPA  vp  consider  the  nonwater 
quality  envircmmental  impacts 
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(including  energy  requirements)  of 
certain  regulations.  In  compliance  with 
these  provisionsrEPA  has  considered 
the  effect  of  this  regulation  on  air 
pollution,  solid  waste  generation,  wafer 
scarcity,  and  energy  consumption.  While 
it  is  difficult  to  balance  pollution 
problems  against  each  other  and  against 
energy  utilization,  EPA  is  proposing 
regulations  which  it  believes  best  serve 
often  competing  national  goals. 

The  following  are  the  nonwater 
quahty  environmental  impacts 
(including  energy  requirements) 
associated  with  the  proposed 
regulations: 

A.  Air  Pollution 

Imposition  of  BPT  and  BAT 
limitations  and  NSPS,  PSES.  and  PSNS 
will  not  create  any  substantial  air 
pollution  problems.  The  technologies 
used  as  the  basis  for  this  regulation 
preripitate  pollutants  found  in 
wastewater  which  are  then  settled  or 
filtered  from  the  discharged  wastewater. 
These  technologies  do  not  emit 
pollutants  into  the  air. 

B.  Solid  Waste 

EPA  estimates  that  copper  forming 
facilities  generated  39,000  metric  tons  of 
solid  wastes  (wet  basis)  in  1978  as  a 
result  of  wastewater  treatment  in  place. 
These  wastes  were  comprised  of 
treatment  system  sludges  containing 
toxic  metals,  including  chromium, 
copper,  lead,  nickel,  zinc,  and  spent 
lubricants. 

EPA  estimates  that  the  proposed  BPT 
will  contribute  an  additional  13,000 
metric  tons  per  year  of  solid  wastes. 
Proposed  BAT  and  PSES  will  increase 
these  wastes  by  approximately  11,000 
metric  tons  per  year  beyond  BPT  levels. 
These  sludges  will  necessarily  contain 
additional  quantities  (and 
concentrations)  of  toxic  metal 
pollutants.  While  NSPS  and  PSNS  will 
generate  additional  sludge,  its  quantity 
IS  insignificant  in  relation  to  the 
amounts  generated  by  BAT  and  PSES. 

The  Agency  examined  the  solid 
wastes  that  would  be  generated  at 
copper  forming  plants  by  the  suggested 
treatment  technologies  and  believes 
they  are  not  hazardous  under  Section 
3001  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  This  judgment  is 
made  based  on  the  recommended 
technology  of  lime  precipitation.  By  the 
addition  of  a  small  excess  of  lime  during 
treatment,  similar  sludges,  specifically 
toxic  metal  bearing  sludges,  generated 
by  other  industries  such  as  the  iron  and 
steel  industry  passed  the  EP  toxicity 
test.  See  40  CFR  261.24  (45  FR  33084 
(May  19. 1980)).  Thus,  the  Agency 
believes  that  the  copper  forming 


wastewatCT  sladges  will  similarly  not  be 
found  toxic  if  the  recommended 

technology  is  applied.  Since  the  copper 
forming  solid  wastes  are  not  bebeved  to 
be  hazardous,  no  estimates  were  made 
of  costs  for  disposing  of  hazardous 
wastes  in  accordance  with  RCRA 
requirements.  The  Agency  requests 
comments  <mi  its  judgment  of  the 
wastewater  sludges  generated  by 
treatment  of  copper  forming 
wastewaters.  We  specifically  request 
cost  information  if  there  is  reason  to 
believe  these  sludges  would  be 
classified  as  hazardous. 

.'Mthough  it  is  the  Agency's  view  that 
solid  wastes  generated  as  a  result  of 
these  guidelines  are  not  expected  to  be 
classified  as  hazardous  under  the 
regulations  implementing  Subtitle  C  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA),  generators  of 
these  wastes  must  test  the  w.iste  to 
determine  if  the  wastes  mt  pt  any  of  the 
characteristics  of  hazardous  waste.  See 
40  CFR  262.11  (45  FR  12732-12733 
(February  28,  1980]).  The  Agency  may 
also  list  these  sludges  as  hazardous 
pursuant  to  40  CFR  261.11  (45  FR  33121 
(May  19,  1980).  as  amended  at  45  FR 
76624  (November  19.  1980]). 

If  these  wastes  are  identified  as 
hdzardous,  they  will  come  within  the 
scope  of  RCRA's  "cradle  to  grave  ' 
hazardous  waste  management  program, 
requiring  regulation  from  the  point  of 
generation  to  point  of  final  disposition. 
EPA's  generator  standards  would 
require  generators  of  hazardous  copper 
forming  wastes  to  meet  containerization 
labeling,  record  keeping,  and  reporting 
requirements:  if  copper  formers  dispose 
of  hazardous  wastes  off-site,  they  would 
have  to  prepare  a  manifest  which  would 
track  the  movement  of  the  wastes  from 
the  generator's  premises  to  a  permitted 
off-site  treatment,  storage,  or  disposal 
facility.  See  40  CFR  262.20  (45  FR  33142 
(May  19,  1980).  The  transporter 
regulations  require  transporters  of 
hazardous  wastes  to  comply  with  the 
manifest  system  to  assure  that  the 
wastes  are  delivered  to  a  permitted 
facility.  See  40  CFR  263.20  (45  FR  33151 
(May  19, 1980),  as  amended  at  45  FR 
86973  (December  31, 1980)).  Finally, 
RCRA  regulations  establish  standards 
for  hazardous  waste  treatment,  storage, 
and  disposal  facilities  allowed  to 
receive  such  wastes.  See,^40  CFR  Part 
464  (46  FR  2802  (January  12,  1981),  47  FR 
32274  (July  28,  1982)). 

Even  if  these  wastes  are  not  identified 
as  hazardous,  they  still  must  be 
disposed  of  in  compliance  with  the 
Subtitle  D  open  dumping  standards, 
implementing  4004  of  RCRA.  See  44  FR 
53438  (September  13, 1979).  The  Agency 
has  calculated  as  part  of  the  costs  for 


wastewater  treatment  the  cost  of 
hauling  and  disposing  of  these  wastes 
For  more  detaiLs,  see  Section  VUl  of  the 
technical  development  document 

C.  Consiimptivf  Water  Loss 

Treatment  and  control  technolo^ips 
that  require  extensive  recycling  and 
reuse  of  water  may  require  cooling 
mechanisms.  Evaporative  cixjiing 
mechanisms  can  cause  water  loss  ami 
contribute  to  water  scarcity  problems — 
a  primary  concern  in  and  and  semi-arid 
regions.  While  this  regulation  assumes 
water  reuse,  the  quantity  of  waler 
mvolved  is  not  regionally  significant. 
We  conclude  that  the  polhi'ion 
reduction  benefits  of  recycle 
technologies  outweigh  their  impact  on 
consumptive  water  loss. 

D.  Energy  Requirements 

FJ'A  estimates  that  the  achievement 
of  proposed  BAT  effluent  limitations 
will  result  in  a  net  increase  in  electrical 
energy  consumption  of  approximately 
0.6  million  kilowatt-hours  per  year.  To 
achieve  the  proposed  BAT  effluent 
limitations,  a  typical  direct  discharger 
will  increase  total  energy  consumption 
by  less  than  1  percent  of  the  energy 
consumed  for  production  purposes. 
.NSPS  will  not  significantly  add  to  total 
energy  consumption. 

The  Agency  estimates  that  proposed 
PSES  will  result  in  a  net  increase  in 
electrical  energy  consumption  of 
approximately  0.5  million  kilowatt-hours 
per  year.  To  achieve  proposed  PSES,  a 
typical  existing  indirect  discharger  will 
increase  energy  consumption  by  less 
than  2  percent  of  the  energy  consumed 
for  production  purposes.  PS.NS,  like 
NSPS,  will  not  significantly  add  to  total 
energy  consumption. 

XII.  Best  Management  Practices  (BMP) 

Section  304(e)  of  the  Clean  Water  Act 
authorizes  the  Administrator  to 
prescribe  "best  management  practices" 
("B.MP"),  described  in  Section  II  of  this 
preamble.  EP.^  is  not  proposing  BMP  for 
the  copper  forming  categorj,. 

XIII.  Upset  and  Bypass  Provisions 

A  recurring  issue  is  whether  industry 
limitations  and  standards  should  include 
pro\-isions  that  authorize  noncompliance 
during  "upsets"  or  "bypasses."  An 
upset,  sometimes  called  an  "excursion." 
is  unintentional  noncompliance  beyond 
the  reasonable  control  of  the  permittee. 
EPA  believes  that  upset  provisions  are 
necessary  because  upsets  will  inevitably 
occur,  even  if  the  control  equipment  is 
properly  operated.  Because  technology- 
based  limitations  can  require  only  what 
technology  can  achieve,  many  claim  that 
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liability  for  upsets  is  improper.  When 
confronted  with  this  issue,  courts  have 
been  divided  on  the  questions  of 
whether  an  explicit  upset  or  excursion 
exemption  is  necessary  or  whether 
upset  or  excursion  incidents  may  be 
handled  through  EPA's  enforcement 
discretion.  Compare  Marathon  Oil  Co.  v. 
EPA.  564  F.23  1253  (9th  Cir.  1977)  with 
Weyerhaeuser  v.  Costle,  supra  and  Corn 
Refiners  Association.  etaTv.  Costle. 
No.  78-1069  (8th  Cir.  April  2, 1979).  See 
also  American  Petroleum  Institute  v. 
EPA.  540  F.2d  1023  (10th  Cir.  1976):  CPC 
International,  Inc.  v.  Train,  540  F.2d  1320 
(8th  Cir.  19760;  and  FMC  Corp.  v.  Train. 
539  F.2d  973  (4th  Cir.  1976). 

Unlike  an  upset — which  is  an 
unintentional  episode — a  bypass  is  an 
intentional  noncompliance  to 
circiunvent  waste  treatment  facilities 
during  an  emergency. 

EPA  has  both  upset  and  bypass 
provisions  in  NPDES  permits,  and  the 
NfPDES  portions  of  the  Consolidated 
Permits  regidations  include  upset  and 
bypass  permit  provisions.  See  40  CFR 
11.60.  44  FR  32854.  32882-3  Qune^,  1979). 
The  upset  provision  establishes  artyipset 
as  an  affirmative  defense  to  prosecution 
for  violation  of  technology-based 
effluent  limitations.  The  bypass 
provision  authorizes  bypassing  to 
prevent  loss  of  life,  personal  injury,  or 
severe  property  damage.  Since 
permittees  in  the  copper  forming 
category  are  entitled  to  the  upset  and 
bypass  provisions  in  NPDES  permits, 
this  proposed  regulation  does  not  repeat 
these  provisions.  Upset  provisions  are 
also  contained  in  the  General 
Pretreatment  regulation. 

XTV.  Variances  and  Modifications 

When  the  final  regulation  for  a  point 
source  category  is  promulgated, 
subsequent  federal  and  state  NPDES 
permits  to  direct  discharger*must 
enforce  the  effluent  standards.  Also,  the 
pretreatment  limitations  apply  directly 
to  indirect  dischargers. 

The  only  exception  to  the  BPT  effluent 
limitations  is  EPA's  "fundamentally 
different  factors"  variance.  See  E.  I. 
duPont  de  Nemours  and  Co.  v.  Train, 
supra  and  Weyerhaeuser  Co.  v.  Costle, 
supra.  This  variance  recognizes 
characteristics  of  a  particular  discharger 
in  the  category  regulated  that  are 
fundamentally  different  from  the 
characteristics  considered  in  this 
rulemaking.  This  variance  clause  is 
included  in  the  NPDES  regulations  and 
not  in  this  proposed  regulation.  See  40 
CFR  125.30. 

Dischargers  subject  to  the  BAT 
limitations  are  also  eligible  for  EPA's 
"fundamentally  different  factors" 
variance.  BAT  limitations  for 


nonconventional  pollutants  may  be 
modified  under  Sections  301(c)  and  (g) 
of  the  Act.  These  statutory 
modifications  do  not  apply  to  toxic  or 
conventional  pollutants. 

Indirect  dischargers  subject  to  reES 
are  eligible  for  the  "fundamentally 
different  fatitors"  variance  and  for 
credits  fffr  toxic  pollutants  removed  by 
POTW.  See  40  CFR  403.7  and  403.13  (46 
FR  9404  (January  28, 1981)).  Indirect  { 
dischargers  subject  to  PSNS  are  only 
eligible  for  the  credits  provided  for  in  40 
CFR  403.7.  New  sources  subject  to  NSPS 
are  not  eligible  for  EPA's 
"fundamentally  different  factor" 
variance  or  any  statutory  or  regulatory 
modifications.  See  E.  I.  duPont  de 
Nemours  v.  Train,  supra. 

XV.  Relation  to  NPDES  Permits 

The  BPT  and  BAT  limitations  and 
NSPS  in  this  regulation  will  be  applied 
to  individual  plants  through  NPDES 
permits  issued  by  EPA  or  approved  state 
agencies  under  Section  402  of  the  Act. 
Under  the  proposed  regulation  for  the 
copper  forming  category,  all  limitations 
are  mass  based. 

The  preceding  section  of  this 
preamble  discussed  the  binding  effect  of 
this  regulation  on  NPDES  permits, 
except  when  variances  and 
modifications  are  expressly  authorized. 
The  following  adds  more  detail  on  the 
relation  between  this  regulation  and 
NPDES  permits. 

One  subject  that  has  received 
different  judicial  rulings  is  the  scope  of 
NPDES  permit  proceedings  when 
effluent  limitations  and  standards  do  not 
exist.  Under  current  EPA  regulations, 
states  and  EPA  regions  that  issue 
NPDES  permits  before  regulations  are 
promulgated  must  do  so  on  a  case-by- 
case  basis.  This  regulation  provides  a 
technical  and  legal  base  for  new 
permits. 

Another  issue  is  how  the  regulation 
affects  the  authority  of  those  that  issue 
NPDES  permits.  EPA  has  developed  the 
limitations  and  standards  in  this 
regulation  to  cover  the  typical  facility 
for  this  point  source  category.  In  specific 
cases,  the  NPDES  permitting  authority 
may  have  to  establish  permit  limits  on 
toxic  pollutants  that  are  not  covered  by 
this  regulation.  This  regulation  does  not 
restrict  the  power  of  any  permit-issuing 
authority  to  comply  with  law  or  any 
EPA  regulation,  guideline,  or  policy.  For 
example,  if  this  regulation  does  not 
control  a  particular  pollutant,  the  permit 
issuer  may  still  limit  the  pollutant  on  a 
case-by-case  basis,  when  such  action 
conforms  with  the  purposes  of  the  Act. 
In  addition,  if  state  water  quality 
standards  or  other  provisions  of  state  or 
federal  law  require  limits  on  pollutants 


not  covered  by  this  regulation  (or 
require  more  stringent  limits  on  covered 
pollutants),  the  permit-issuing  authority 
must  apply  those  limitations. 

A  final  topic  of  concern  is  the 
operation  of  EPA's  NPDES  enforcement 
program,  which  was  an  important 
consideration  in  developing  this 
regulation.  The  Agency  emphasizes  that 
although  the  Clean  Water  Act  is  a  strict 
liability  statute.  EPA  can  initiate 
enforcement  proceedings  at  its 
discretion.  See  Sierra  Club  v.  Train,  557 
t'.2d  485  (5th  Cir.  1977).  EPA  has 
exercised  and  intends  to  exercise  that 
discretion  in  a  manner  that  recognizes 
and  promotes  good-faith  compliance. 

XVI.  Public  Participation 

EPA  did  not  make  the  copper  forming 
draft  development  document  available 
for  public  review  and  comment  because 
time  requirement  of  the  court  order  did 
not  permit.  We  did  have  meetings  with 
the  industry  association  and  private 
companies  to  discuss  technical  aspects 
of  data  collection  and  treatment 
technology. 

XVII.  Solicitation  of  Comments 

EPA  invites  and  encourages  public 
participation  in  this  rulemaking.  The 
Agency  asks  that  comments  address 
specific  deficiencies  in  the  record  of  this 
proposal  and  that  suggested  revisions  or 
corrections  be  supported  by  data. 

EPA  particularly  requests  additional 
comments  and  information  on  the 
following  issues: 

(1)  As  previously  discussed  in  Section 
VIII  of  this  preamble,  the  Agency 
considered  both  Options  2  and  3  as  the 
technology  basis  for  BAT  and  PSES. 
Option  2  includes  flow  reduction,  while 
Option  3  includes  both  flow  reduction 
and  filtration.  While  the  Agency  is 
proposing  BAT  and  PSES  based  on 
Option  2,  we  will  further  examine  the 
economic  impacts  of  both  options  before 
promulgating  effluent  limitations  and 
standards. 

To  determine  the  economic  impact  of 
this  regulation,  the  Agency  first 
calculated  the  costs  of  installing  BPT, 
BAT,  PSES.  NSPS  and  PSNS  at  copper 
forming  plants  and  then  determined  the 
impact  of  these  costs  on  plants  for 
which  economic  data  were  available. 
The  details  of  the  estimated  costs  and 
other  impacts  are  presented  in  Section 
VIII  of  the  technical  development 
document  and  in  the  Economic  Impact 
Analysis  document.  Based  on  these 
analyses,  the  agency  projects  no  plant 
closures  and  no  employment  losses  as  a 
result  of  this  regulation.  The  Agency 
invites  comment  on  these  analyses  and 
projections.  We  particularly  seek 
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comments  on  whether  copper  formers, 
especially  small  or  less  profitable 
plants,  can  incur  the  estimated 
compliance  costs.  The  commenters 
should  focus  not  only  on  the  likelihood 
of  plant  closures  and  employment 
losses,  but  should  also  include  data  on 
the  effects  of  the  regulation  on: 
Modernization  or  expansion  of 
production  costs,  the  abihty  to  finance 
non-environmental  investments,  product 
prices,  profitability,  international 
competitiveness,  and  the  availability  of 
less  costly  technology. 

(2)  The  Agency  examined  the  solid 
wastes  that  would  be  generated  at 
copper  forming  plants  by  the  suggested 
treatment  technologies  and  believes 
they  are  not  hazardous  as  defined  by 
Section  3001  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  Therefore,  the  agency  did  not 
estimate  costs  for  disposing  of 
hazardous  wastes  in  accordance  with 
RCRA  requirements.  The  Agency 
requests  comment  on  its  judgment  that 
these  sludges  are  not  hazardous  under 
RCRA.  Commenters  who  believe  these 
sludges  would  be  classified  as 
hazardous  are  also  requested  to  submit 
cost  information. 

(3)  For  PSES,  the  Agency  is  proposing 
to  limit  total  toxic  organic  (TTO)  based 
an  oil  skimming  technology.  To  reduce 
monitoring  costs,  the  agency  is 
proposing  an  alternate  oil  and  grease 
limit  in  lieu  of  monitoring  for  all  of  the 
toxic  organics.  We  request  comment  on 
this  alternative.  Monitoring  parameter 
and  whether  EPA  should  promulgate  an 
oil  and  grease  standard  as  a  means  of 
effectively  controlling  toxic  organics. 

(4)  As  discussed  in  Sections  VI  and 
VII  of  this  preamble,  EPA  based  the 
proposed  BPT  flows  on  the  average  of 
reported  production  normalized 
discharge  flows  from  plants 
demonstrating  water  use  practices 
consistent  with  the  majority  of  plants. 
We  further  state  that  plants  discharging 
flows  greater  than  the  average  flows  do 
so  because  of  water  use  practices  based 
on  historical  considerations  rather  than 
actual  process  requirements. 
Consequently,  the  Agency  believes  that 
plants  can  achieve  the  BPT  flows 
without  process  modifications  and 
therefore  should  not  incur  significant 
costs.  The  Agency  requests  comment  on 
this  conclusion.  Commenters  who  do  not 
agree  with  EPA's  above  finding  should 
provide  information  as  to  the  types  and 
associated  costs  of  process 
modifications  needed  to  achieve  the  BPT 
regulatory  flows. 

(5)  In  section  VII  of  this  preamble, 
EPA  states  that  treatment  performance 
data  for  filters  is  being  transferred  from 
the  porcelain  enameling  category.  While 


filters  are  demonstrated  in  the  copper 
forming  category,  the  Agency  does  not 
have  filter  treatment  data  from  copper 
forming  plants.  The  agency  requests 
copper  forming  plants  which  have 
installed  filters  to  submit  performance 
data. 

List  of  Subjects  in  40  CFR  Part  468 

Copper  forming,  Water  pollution 
control.  Waste  treatment  and  disposal. 

The  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291. 

Dated.  October  29,  1982. 
Anne  Gorsuch, 

Administrator. 

XVIII.  Appendices 

Appendix  A — Abbreviations,  Acronyms,  and 
Other  Terms  Used  in  This  Notice 

Act— The  Clean  Water  Act. 

Agency — The  U.S.  Environmentdl  Protection 

Agency. 
E.AT — The  best  available  technology 

economicallv  achievable  under  Section 

304(b)(2)(B)of  the  Act. 
BCT — The  best  conventional  pollutant 

control  technolooy  under  Section 

304(b)(4]  of  the  Act. 
BMP — Best  management  practices  under 

Section  304(e)  of  the  Act. 
BPT— The  best  practicable  control  technology 

currently  available  under  Section 

304(b)(r)of  the  Act, 
Clean  Water  Act— The  Federal  Water 

Pollution  Control  Act  Amendments  of 

19:-2  (33  use,  1251  et  seq.).  as  amended 

by  the  Clean  Water  Act  of  1977  (Pub,  L, 

95-217), 
Direct  Duschar^er — A  facility  which 

discharges  or  may  discharge  pollutants 

into  waters  of  the  United  States. 
Indirect  Discharger — A  facility  which 

discharges  or  may  discharge  pollutants 

into  a  publicly  owned  treatment  works. 
NPDES  Permits— A  .National  Pollutant 

Discharge  Elimination  System  permit 

issued  under  Section  402  of  the  Act. 
NSPS — .New  source  performance  standards 

under  Section  306  of  the  Act. 
F'OTW — Publicly  owned  treatment  works. 
PSES — Pretreatment  standards  for  existing 

sources  of  indirect  discharges  under 

Section  307(b)  of  the  Act. 
PSNS — Pretreatment  standards  for  new 

sources  of  direct  dischargers  under 

Sections  307  (b)  and  (c)  of  the  Act. 
RCRA — Resource  Conservation  and 

Recovery  Act  (Pub,  L.  94-580]  uf  1976. 

Amendments  to  Solid  Waste  Disposal 

Act. 

Appendix  B — List  of  Pollutants  Excluded 
From  Regulation 

The  following  nine  (9)  pollutants  are  being 
excluded  under  Paragraph  8(a)(iii)  because 
they  are  present  in  amounts  too  small  to  be 
effectively  reduced  by  technologies  known  to 
the  Administrator:  antimony,  arsenic, 
beryllium,  cadmium,  cyanide,  mercury, 
selenium,  silver,  and  thallium. 


The  following  one  hundred  and  eight  (108) 
pollutants  are  being  excluded  under 
Paragraph  a(a)(iil)  because  they  were  not 
detected  in  the  effluent  of  sampled  copper 
forming  facilities: 

1.  acenaphthene 

2.  acrolein 

3.  acrylonitnle 

5,  benzidine 

6.  carbon  tetrachloride 
chlorobenzene 

8,  1.2,4-bnchlorobenzene 

9.  hexachlorobenzene 
10. 1.2-dichloroethane 

12.  hexachloroethane 

13.  l.l-dichloroethane 
14. 1.1.2-trichloropthane 

15.  1.1.2.2-tetrachloropth„ne 

16.  chloroethane 

17.  Deleted 

18.  bis(2-chloroethyl)  ether 

19.  2-chloroethyl  vinyl  ether 

20.  2-chloronaphthalene 

21.  2,4.6- trichlorophenol 

22.  p-chloro-m-cresol 

24.  2-ch!orophenol 

25.  1.2-dichlorobenzene 
26. 1,3-dichlorobenzene 
27. 1,4-dichlorobenzene 

28.  3.3'-dichlorobenzidirje 

29.  l.l-dichloroethylene 

30.  1.2-/ro/)s-dichloroethylene 

31.  2.4-dichIorophenol 
32. 1.2-dichloropropane 
33. 1,3-dichloropropylene 

34.  2.4-dimethylphenol 

35.  2.4-dinitrotoluene 

37. 1,2-diphenylhydrazine 

39.  fluoranthene 

40.  4-chlorophenyl  phenyl  ether 

41.  4-bromophenyl  phenyl  ether 

42.  bis(2-chloroisopropyl)  ether 

43.  bis(2-chloroethoxy)  methane 

45.  methyl  chloride 

46.  methyl  bromide 

47.  bromoform 

48.  dichlorobromomethane 

49.  Deleted 

50.  Deleted 

51.  chlorodibromomethane 

52.  hexachlorobutadiene 

53.  hexachlorocyclopentadiene 

54.  isophorone 

56.  nitrobenzene 

57.  2-nitrophenol 

58.  4-nitrophenol 

59.  2,4-dinitrophenol 

60.  4.6-dinitro-o-cresol 

61.  N-nitrosodimethylamine 

63.  N-nitrosodi-n-propyiamine 

64.  pentachlorophenol 

65.  phenol 

66.  bis(2-ethylhexyl)  phthalate 

67.  butyl  benzyl  phthalate 

68.  di-n-butyl  phthalate 

69.  di-n-octyl  phthalate 

70.  diethyl  phthalate 

71.  dimethyl  phthalate 

72.  benzo(a)anthracpne 

73.  benzo(a)pyrenp 

74.  benzo(b)fluoran!hene 
75  benzo{k}nuoranlhpne 

76.  chrysene 

77.  acenaphthylene 
79.  benzolghijperj'lene 
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82.  dibenza(«.h|li<riilracene 

83.  ii«kjM"'-3. 3-c Jlpyrene 

84.  pyrene 

85.  tetrachlorocthylene 

88.  vinyl  chloride 

89.  aldrin 

90.  dipldrin 

91.  chlordane 

92.  4,4-DDT 

93.  4.4 -DDE 

94.  4,4  -ODD 

95.  alpha-endosulfan 

96.  beta-endosulfan 

97.  endosulfan  sulfate 

98.  endrin 

99.  endrin  aldehyde 

100.  heptachlor 

101.  heptachlor  epoxide 

102.  alpha-BHC 

103.  beta-BHC 

104.  gamma-BHC 

105.  delta-BHC 

106.  PCB-1242(a) 

107.  PCB-12254(a) 

108.  PCB-1221(a) 

109.  PCB-1232(b) 

110.  PCB-1248(b) 

111.  PCB-1260{b) 

112.  PCB-1016{bl 

113.  toxaphene 

114.  antimony 

115.  arsenic 

116.  asbestos 

118.  beryllium 

119.  cadmium 
121.  cyanide 
123.  mercury 

125.  seienfum 

126.  silver 

127.  thallium 

129.  2.3,7,8-tetrachlorodibenzo-p-dioxin 

The  following  twelve  [12)  poUntants  are 
being  excluded  from  regulatiDn  tor  direct 
dischargers  under  Paragraph  8^k)(iii)  because 
they  are  effectively  controlled  by  liaiitBtions 
upon  which  other  limitatioiu  am  based: 

C.  List  of  Toxic  Organics  Comprisii^  Total 
Toxic  Organics  (TTO) 

4.  benzene 

11.  1,1,1-trichlopoethane 

23.  chloroform 

36.  2,6-dinitrotoluene 

38.  ethylbenzene 

44.  methylene  chloride 

55.  naphthalene 

62.  N-nitrosodiphenylaraiae 

78.  anthracene 

81.  phenanthrene 

86.  toluene 

87.  trichloroethylene 

EPA  proposed  to  estahiisfa  a  new  Part 
468  in  40  CFR  to  read  as  follows; 

PART  46a— COPPER  FORMING  POINT 
SOURCE  CATEGORY 

General  Provisions 

468.01  Applicability. 

468.02  Specialized  definitions. 

468.03  Monitoring  and  reporting 
requirements. 

466.04  Compliance  date  for  PSES. 


Sut>pwl  A— Capper  f9rmkn%  Subcategory 

4B8.10     Applicability,  descriptioB  at  the 
copper  forming  sntjcategory. 

46B.  1 1     Effluent  Uautatiaoa  repfes^nting  tlifi 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  availabfe. 

468.12  Kffluent  limitations  representing  the 
degree  of  effioent  reduction  attainable  by 
the  application  of  the  best  available 
rerhnoloRy  economically  achievable- 

468.13  New  source  performance  standards. 

408.14  Pretreatraent  standai-ds  for  existing 
sources. 

468.15  Pretrentment  standard.s  for  new 
sources. 

4f>8.16     IReservedj 

.Authority:  Sees  301.  304  (b),  (c).  (e).  and 
(a).  306  (bfand  |r.).  307  (b)  and  {c|.  and  501  of 
the  Clean  Water  Act  (the  Federal  Watex 
Pollution  Control  Act  Amendments  of  1972, 
as  amended  by  the  Clean  Water  Act  ai  1877) 
(the  ■Act");  .33  U.S.C.  1311,  1314  (b),  (cl(e), 
and  (g),  1316  fh)  and  (c).  1317  (b]  and  (c),  and 
1.161;  86  Stat.  81B,  Pub.  L.  92-500;  91  Stat.  15fl7. 
FHih.  L.  95-217, 

General  Provisions 

§  468.01     AppHcabOity. 

The  provisions  of  this  subpart  are 
Hpplicable  to  discharges  resulting  from 
the  manufacture  of  formed  copper  and 
copper  alloy  product*.  The  fdnmng 
operations  covered  are  hot  roliin^,  coW 
rolling,  drawing,  ffxtmsion,  and  forging. 
The  casting  of  copper  and  copper  alloys 
is  not  controlled  by  this  Part.  fSee  40 
CFR  Part  451.) 

§  468.02    Spertatlzed  deflnfttons. 

In  addition  to  the  definitiona  set  forth 
in  40  CFR  Part  401  and  the  chemical 
analysis  ntethoda  in  40  CFR  Part  138.  the 
following  definitions  apply  to  tbis  part: 

(a)  The  term  "Total  Toxic  Organics 
(TTO)"  shall  mean  the  sum  of  the 
masses  or  concentrations  of  each  of  the 
following  toxic  organic  compounds 
which  is  found  at  a  concentration 
greater  than  0.010  mg/l. 

Benzene 

1. 1,1 -Trichloroe  thane 

Chloroform 

2 , 6-Dinitro  toi  uene 

Ethylbenzene 

Methylene  Chloride 

Naphthalene 

N-Nitrosodiphenylamine 

Anthracene 

Phenanthrene 

Toluene 

Trichloroethylene 

(b)  The  term  "off-kilogram"  (off- 
pound)  shall  mean  the  kilogram 
(pounds)  of  product  from  the 
manufacturing  process.  When  a  material 
must  be  passed  more  than  one  time 
through  a  process  (e.g.  double  drawn 
wire)  the  kilogram  of  product  from  each 
pass  shall  considered  to  be  off- 
kilograms. 


§  46U)3    Uonltorlna  anri  reporting 
require«TianU> 

The  foUciwrag  special  monitoring 
requiresieBto  appfy  to  all  facilities 
coatrollBd.by  tUs  retulation. 

(a)  The  "moaihiy  average"  regulatory 
values  skaU.  be  the  basis  for  the  monthly 
average  disckatge  ia  direct  dischaige 
permits  and  for  pretreataient  standards. 
Compliance  wiA  Ibe  monthly  discharge 
lintit  is  reqaired  regardfess  of  the 
number  otf  ssonples  analysed  and 

a  verged. 

(b)  As  an  alternate  moaitoring 
procedure  for  TTO,  iiKiirect  ikschargers 
may  monitev^  for  oti  and  grease  and  meet 
the  alternate  monitoring  standards  fm 
oil  and  ^eoae  established  for  PSES  and 
PSNS.  Any  indirect  discharger  meeting 
the  alternate  nronitcBTn^  oil  and  grease 
standard  shalt  be  considered  to  meet  the 
TTO  standard. 

§  468i)4    ConpUance  date  tor  PSES. 

The  compliance  date  for  pretreatment 
standards  for  ecisting  sources  is 
proposed  to  be  tikree  years  after 
promoigation  ef  tins  regulation. 

Subpart  A— Copper  Forming 
Subcategory 

§  468.10    Applicabimy;  description  of  the 
copper  forming  subcategory. 

This  subpart  applies  to  discharges  of 
pollutants  to  waters  of  the  United 
States,  and  introduction  of  pollutants 
into  publically  owned  treatment  works 
from  the  forming  of  copper  and  copper 
alloys. 

§468.11    Effluent  Hmttstiens  representing 
the  deflpse  el  effluent  reduction  attainable 
by  tNe  appAcaMen  ef  the  best  practlciMe 
controt  tedmetegy  currently  availatale. 

Except  as  prorided  in  40  CFR  t25JO- 
32,  any  existing  point  source  subject  to 
this  subpart  must  achieve  the  foltewing 
effluent  Bmitations  representing  the 
degree  of  effluent  reduction  attainable 
by  the  appRcatitm  of  the  best 
practicable  control  technology  currently 
available: 

(a)  Subpart  A — Hot  RoHing  Spent 
Lubricant  BPT Effluent  Limitations. 


Pollutant  or  pollutant  propaity 


Maximum  tor 
■ny  t  «v 


Maximum  (or 
monthly 
average 


Uatric  Un«s— mg/tivaf— 

ooppar  tiot  roUad 

Englls^  Unrts— lb/ 1.000,000 

lb  of  coppsr  hoi  ratted 


Chromium 

Coppof _ 

LMd 

Nickel _„ 

0.044 

020 

0.016 

o.n 

0.14 
2.00 

o 

0.018 
Oil 
0.014 
0.11 

Zinc 

Oil  and  Greaw.„ 

TS3 

0i)6 
124 
2.06 

PH.- -     -.. 

<•) 

X 


'Within  the  nnge  o*  7.5  to  lOO  at  all  times 


JMI 
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(b)  Subpart  A— Cold  Rolling  Spent 
Lubricant  BPT  Effluent  Limitations. 


Pollutant  Of  pollutant  property 


Maximum  fof 
any  1  aay 


Maximum  tor 

monttity 
average 


Metric  Units — mgkgof — 
copper  tioi  rolled 
English  Units— lbs/ 

1.000.000    lb    of    copper 
hot  rolled 


Cliromium 

0  19 
0  88 

Copper 

Lead   

0  069 

Nickel 

0  65     '■ 

Zinc               „  . .. 

0  61 

Oil  and  Grease „ 

9  22 

TSS           

pH 

0078 
0  46 
0  060 
0  46 
026 
5  53 
9,22 

o 


Within  the  range  Of  7  5  10  10  0  at  all  limes 

(c)  Subpart  A— Droning  Spent 
Lubricant  BPT  Effluent  Limitations. 


Pollutant  or  pollutant  property 


Maximum 

lor  any  1 

day 


Maximum 

for  monthty 

average 


Metnc  Units — mg/kg  of 
copper  drawn 
English  ■mils— lbs/ 

1.000,000  lbs  of  copper 
drawn 


Chromium 

0 
0 
0 
0 
0 
0 
0 
0 

(') 

0 
0 
0 

0 
0 
0 
0 
0 

(') 

Zinc         

Lead       

Nickel         

Zinc          

Oil  and  Grease . 

TSS         

pH 

Within  the  range  of  7  5  to  to  Q  at  all  times 

(d)  Subpart  A — Sohilion  Heat 
Treatment  BPT  Effluent  Limitations. 


Pollutant  Of  pollutant  pfoperty 


Maximum 

lor  monthly 

average 


Metnc  Units— mg 'kg  if 
copper  heat  treated 
English  Units— lbs/ 

1.000  000  lbs  01  copper 
heal  treated 


Chromium   ..,,„„. 

1  07 

483 

038 

358 

338 

50  82 

104.18 

(') 

Copper    

Lead    

Nickel 

Zinc 

Oil  and  Grease  

TSS 

pH 

Within  the  range  of  7  5  to 

IOC 

at  all  times 

0  43 
254 
0.33 
2.54 

1  42 
30  49 
50  82 

(') 


(e)  Subpart  A — Extrusion  Heat 
Treatment  BPT  Effluent  Limitations. 


PollutanI  or  pollutant  property 


,  Maximum  for 
!     any  1  day 


Maximum  tor 
monthly 
average 


Metnc  Units -rng  kg  of 
copper  heat  treated  o^ 
an  extrusion  prpss 

English  Linits— Ibt' 

1  000  OOO  lbs  of  copper 
heat  treated  on  an  extru- 
sion press 


Chromium 

Copper 

Lead 

Nickel 

Zinc    


Oil  and  Grease 

TSS 

pH 


000084 
00038 
000030 
00028 
0.0026 
0  040       I 
0  082 
(   ) 


_L 


000034 
00020 
0  00026 
00020 
00011 
0  024 
0  040 
(  » 


Within  the  range  of  7  5  to  10.0  at  all  times. 


[f]  Subpart  A- 
BPT Effluent  Lir 


Annealing  with  Water 
Italians. 


Metric  Units — ing/kg  of 
copper  anneales 

English  Units— mg/kg  it 
copper  annealed 

Chromium 

Copper 

Lead    

Nickel 

Zinc 

Oil  and  Grease 

TSS._. 

pH 

'Withm  the  range  of  7.5  to  100  at  ail  times. 

fg]  Subpart  A— Annealing  with  Oil 

BPT  Effluent  Limitations. 


Pollutant  or  pollutant  property 


Maximum 

lor  any  1 

day 


Maximum 

for  monthly 

average 


Metric  Units — mg/kg  of 
copper  anrtealed 
English  Units— lbs/ 

1,000.000  lbs  ol  copper 
anrtealed 


Chromium 

0 
0 
0 
0 
0 
0 
0 

(') 

0 
0 

0 
0 
0 
0 
0 

(') 

Copper 

Lead .,. 

Nickel „„     ..    

Zinc 

Oil  and  Grease 

TSS 

pH 

'Within  the  rang*  of  7  5  to  '0  0  at  aH  times 

( h )  Sii/  'part  .\     .\/A  a  I  me  Cleaning 
Rinse  BPT  Effluent  I. imitations. 


Pollutant  or  pollutant  property 


MaxiriL"-  for 
any  t  day 


Maximum  for 
monthty 


average 


Metnc  Units— mg/kg  ol 
cooper  alkaline  cleaned 
English  Units— lbs/ 

1  000  r>00   lbs   of   copper 
alkaline  cleaned 


Chfonium 


1.77 


0.72 


'  Withm  the  ranq^  of75lo100afalt  turws. 


(i)  Subpart  /\— Alkaline  Cleaning  Bath 

BPT  Effluent  Limitations. 


PoHulant  or  ponutant  t^r^p..-^. 


I  MSMiiiium  for 


Metric  Units— mg/kg  of 
copper  alkalme  cleared 
En^Bh  Units— 'bs/ 

1.000.000  bs  of  copper 
ahatna  cleaned 


Chrontum_ 

Copper 

Lead 

Nickle 

Zinc 


Oil  and  Grease.. 

TSS __ 

pH 


0.020 
0069 
O.X70 
0066 
0.062 
093 
1.91 
(1 


oooeo 

0  047 
0  0061 
0047 
0  026 
056 
0.93 
(1 


'  Within  the  range  of  7.5  lo  10  0  at  aH  tirries 

(j)  Subpart  A— Pickling  Rinse  BPT 
Effluent  Limitations. 


Poliutani  or  pollutant  property 


Maximum  lor 
any  1  day 


Maximum  for 
monthly 
•veraga 


MetTK  Units — mg/kg  of 
copper  pickled 
English  Units— «»/ 

1  000000  lbs  of  copper 

pickled 


Chromium 

Copper 1 

Lead .j„ 

Nickel 
Tine 


'  Withm  the  range  of  7.5  lo  10  0  at  all  tunas. 


(k)  Subpart  A— Pickling  Bath  BPT 
Effluent  Limitations. 


Pollulant  or  pollutant  property 


Maximum  tor 
any  1  day 


iHBiiRiuni  for 
montfily 
average 


Metnc  Umts — mg/kg  ol 
copper  pickled 
English  Units- lbs/ 

1,000.000   lbs  Ol  copper 
PKkled 


Copper. 

Zinc 

Nickef... 

Chromium -^ 

Lead 

Oil  and  Grease 

TSS 

pH 


I  the  range  of  7.5  lo  10.0  at  all  bmes. 
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(I)  Sabpart  A— Pic U in i;  Funit 
Scrubber  BA  TEffliipnt  Liwitntmn 


Pnttutani  or  Dr*iitan4  proeerty 


Maxiinum  ior 
any  1  day 


Maximum  for 
WfynBwf 

averag** 


Pr>iuiant  0'  poiUjtant  pfODerry 


'  ..  .Ma 

Majd^ur"  or 


Metric  Unls— my  Vg  of 
copper  ptckted 
;ngi,sh  Units— lbs/ 

1.000.000   lbs  of   coooot 
pickled 


Metre  Umts— mg  kt  oq 
copper  drawn 
English  Units— lbs/ 

1.000.000   lbs   ot   copper 
drawn 


Chromium...—.. 

Copper __„ 

Lead - 

Niclist 

Zinc 


(d)  Subpart  A— Solution  Heat 
Treatment  BAT  Effluent  Limitations. 


yVitNn  ttie  rwige  of  ^  5  to  10  0  at  all  times 

§468.12    Effluant  limitations  representing 
the  degree  of  effkient  reduction  attainable 
by  the  appOcafion  of  tt»  best  availaWe 
tcctiBOlogy  aconomlcany  achievable 

Except  as  provided  40  CFR  125  .^0-  t2. 
any  existing  point  source  subject  to  this 
subpart  must  effluent  limitations 
representing  the  degree  of  achieve  'he 
following  effluent  reduction  attainable 
by  the  application  of  the  best  availablt- 
technology  economically  achievable: 

(a)  Subpart  A— Hot  Rolling  Spent 
Lubricant  BAT  Effluent  Limitations. 


Potkrtant  or  pollulant  property 


MftMiimm  Ifw 
any  1  day 


MajiMnum  for 
fnonthly 
ave'aqe 


Metnc  Units— mgAq  o» 
copper  neat  treated 
Enyltsh  Llni+s — Its 

I  000.000   iba   ot   cocpei 
heal  treated 


Chromium.. 

Copper 

Lead     

Meckel 

Zinc.. 


027 
1  23 

0  097 

091 

086 


011 

066 
0  084 

0  65 

o:j6 


(e)  Subpart  A — E.xtrusion  Heat 
Treatment  BAT  Effluent  Limitations. 


Pouutant  ot  potiutdnt  property 


Wax'^um  for 
any  1  day 


Maximum  for 
monthly 
average 


Pollulam  or  poiijia-;  property 


Maximum  tor 
arry  1 


average 


Metnc  Units— mg/kg  of 
cooper  hot  rotted 
Englisn  Ur'ils— lbs' 

1,000.000   lbs    5t    :ooD«n 
ho<  rotted 


CTHomium       

Copper 

0050 

020 
0016 
0  15 
0  U 

0020 

Oil 
301* 

ail 

0.06 

Copper. 

Ctwomiuni.^..^. 

Ntekat. - 

Zinc        

Lead 

Nickel 

Zmc 

Metric  Uniis  — mgkg  of 
copper  heat  treated  on 
an  extT'jsiori  prwss 

English  Units— lbs/ 

1  000  OOO  Itis  of  copper 
heat  treated  on  an  extru 
sion  press 


0.0038 

0.00084 

0.00030 

0.0028 

0.0026 


0  0020 
0  00034 
0  00026 
0  00020 
0  0011 


(b)  Subpart  .A— Cold  Rolling  Spent 
Lubricant  BA  T  Effluent  Limitationa. 


(f]  Subpai-t  A — Annealino  with  Water 
BAT  Effluent  Limitations. 


Potlutani  or  poMutam  property 


Metric  Umts— mg/kg  o< 
copper  coid  roNed 
English  Lirxts— 'bs' 

1,000.000    IB    0'     :oope' 
cokt  rolled 


Maximum  for 
any  1  day 


Maxrrnum  for 

monthly 

average 


Wetrc   Jr^tS — mq  ks  ot 
copper  arreaied 

Englisn  units- mg   ks  0* 

copper  annealed 


Chromium 

Coopar 

Lead 

iviiciie*- 

Zmc    


0  19 
Oil8 
0  069 
0  65 
0  61 


0  076 
0  46 
OOM 
O.-lfi 
026 


Chromum.. 

Copper 

Lead 

Nickel _. 

Zinc 


052 
2  36 

T  19 
1  75 
1  65 


021 

1  2* 

0  16 

1  24 
0.69 


(c)  Subpart  .4 — Drawing  Spent 
Lubricant  BAT  Effluent  Lmutationn. 


(g)  Sabpart  A — Annealing  with  Oil 
BAT  Effluent  Limitations. 


Pollutant  or  ooaulant  grapery 


MaiHiTMfn  for 
any  1  day 


IWaximum  for 


average 


Metric  Units — mg/kg  of 
copper  annealed 
English  Units— lbs/ 

1  000  000   lbs    oi    copper 
annealed 


Chromm 
Copper. 
Leart..  .. 
Nickel  . 
Zinc 


(h)  Subpart  A— Alkaline  Cleaning 
Rinse  BA  T  Effluent  Limitations. 


Pollutant  or  pollutant  property 


I  Maximum  for 
any  1  day 


Maximum  for 
monthly 


Metric  Units— mg   kg  ot 
Cf^oper  atkaim  dearod 
English  Units— lbs/ 

1  000  000  ot  copper  aika 
line  cleared 


Chromium. 

Cooppr 

Lead 

Nickel 

Zinc  


1  77 
8  01 
0>53 
594 
5  60 


0  72 
4  21 
0  5"^ 
4  21 
2  36 


t 


'    (i)  Subpart  A — Alkaline  Clfuninf:  Bath 
B.\  T  Effluent  Limitations. 


Pollutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 
monttTty 
average 


Metnc  Units— mg  'Vg  ot 
copper  alkaline  cleared 
English  Units- Itis' 

1  .OOOOOOlbs     of     copper 
alkaline  cleared 


Chromium 
Copper    -. 

Lead     

Nickel _ 

Zinc      ...... 


0  020 

0  0080 

0  089 

0047 

0  0070 

0  0061 

0066 

0  047 

0  062       , 

0  026 

(j)  Subpart  A— Pickling  Rinse  B.\  T 
Effluent  Limitations. 


Pollutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


Metnc  Units— mg  ks  of 
copper  pickled 
Erx^fish  Units— IbS' 

1  000  000   lbs  o*  copper 
p*ci<led 


Cllromiu' 
Coot3er 

Lead 

Nickel  ... 
Zinc 


0  55 

02? 

2  48 

1  31 

020 

0  17 

1  84 

1  31 

1.74         , 

a  73 

(k)  Subpart  A— Pick  ling  Rin.^e  B.AT 
EHhient  Umitations. 


JMI 


072 

421 

0  5'= 

4  21 

2  36 
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Pollutant  or  poHutant  property 


Maximum  for 
any  1  day 


j  Maximum  for 
monthly 
average 


Metric  Units — mg/Ks  of 
copper  pickled 
English  Units— lbs/ 

1,000,000    lt)S   of   copper 
pickled 


0  049       ! 
0  22 

0017 
0  16 
Q  15 

0020 

Lead  

0  015 

'\itc*<el       



0  12 

J'nc      

0  06 

(1)  Subpart  A — Pickling  Fume 

Scruhhrr  BAT  Effluent  Limitations. 


Maximum        Maximum  for 
°oliutan(  Of  poiluiani  ofoperry  f^or  Any   i  monthly 

Day  average 


Metric  Uruls— mg/kg  ot 
copper  ptckled 

English  Units— tbs/ 

1.000,000    lbs    of    copper 
pickled 


Chfomium „ 

0  26 

0  11 

Copper _. 

1   19 

0  63 

Lead    _ 

0  094 

0081 

Nickel 

0  88 

0  63 

Zinc _ 

0  83 

0.35 

§  468. 13    New  source  performance 
standards. 

The  following  standards  of 
performance  establish  the  quantity  or 
quality  of  pollutants  or  pollutant 
properites.  controlled  by  this  section, 
which  may  be  discharged  by  a  new 
.source  subject  to  the  provisions  of  this 
subpart: 

(a)  Subpart  A— Hot  RoHu'.o  Spent 
Lubricant  NSPS. 


Mavimum        Maximum  fpr 
^oilutart  or  ooHulant  property         f^or  Any  l  monlhty 
;           Day           J       average 

Metric  Units— mg/Vg  of 
copper  ^o\  rptfed 
Engtigti  Units— ina/ 

1.000.000    lbs   ot   copper 
hot  rolled 


'"romium 

,  .opper 

0038 

0  13 
0  011 
0057 
0.11 
103 
1.55 
(') 

O016 

0  063 

0  0093 
0  038 
0  043 

Lead    

Nickel    

7'^c                       

Oil  and  G'ease    

1  03 

1  13 

TSS 

PH        

Within  tfie  range  of  7  5  to  10  at  all  times. 


(b)  Subpart  A— 
Lubricant  A'SPS. 


■Cold  Rolling  Spent 


PolhjtanI  or  poll'jtant  property 


Maximum  for 
any  1  day 


Maximum  for 
mo*>(Wy 
average 


Metnc  Units — mq^hq  of 
cociper  cold  roiicq 

English  units — tbt5/ 

1  000  000    !t>s   of    copper 
cokl  rolled 


Chromium 

C^ftpt^     ' ,,, 

ai7 

0  59 
J  046 
0  25 
0,47 
4  61 
6  92 
I  ) 

0.070 
0.21 

Lead    _ 

Nickel  

0.042 
0  17 

0  18 
461 

Oil  and  Grease _ 

TSS         

OH            

(•) 

'  Within  l»w  range  o»  7  6  to  lO  ai  all  nmes 

(c)  Subpart  A — Drawing  Spent 
Lubricant  ^fSPS. 


-f- 


— r 


Uav.m,  ^  t™  Maximum  for 
PoHulait  or  oolluta.'-t  Oiopertv        >"»>"""■'  "-"  monlniv 

any  i  day 

'  '  average 


Melnc  Units — mq/kg  0l 

cooper  Jfd*^' 
Enq'isn  unil.;,-lbs/ 

1  000  000    IDs    .Jl    .jODoer 
drawn 


Cnrornium „ 

Copper 

0 
0 
0 
0 
0 
0 
0 

(') 

0 
0 
0 
0 
0 

Lead _ 

Nickel _ 

Zinc      

0 

TSS 

0 

pH 

('» 

Within  the  range  of  7  5  to  '0  at  all  times 

(d)  Subpart  A— Solution  Heat 
Treatment  XSPS. 


PoHutant  or  pollutant  property 


Maximum  lor 
any  1  (}ay 


,  Maximum  (or 
monthly 
average 


Metnc  Units — mg.'kg  of 
copper  heat  treated 
English  Units— lbs/ 

1.000.000    It)    ot    copper 
heat  treated 


Ctirommm 

Copper _ 

Lead „ 

Nickel 

0  24 
0  83 
0065 
036 

066 
6.46 
969 
(') 

0  097 
0  39 
0  058 

Zinc 

0  27 

Oil  and  Grease 

TSS 



6  46 

7  11 

pH 

(') 

'  Within  the  range  of  7  5  lo  10  at  all  times 

(ej  Subpuri  A— Extrusion  Heat 

I'reatmer.t  .\SPS. 


Pollutant  ar  pollutant  property 


Maximum  (or 
any  1  day 


Maximum  for 
monthly 
average 


Metric       Units— mg/kg       ol 
cooper    heat    treated    on 

an  ex'rusion  Dress 
English  Units — IPs/ 

1,000  OOO  Id  ot  copoei 
heat  treated  on  an  extru- 
sion press 


Chromium 

Copper 

Lead     


0.00090  I  0  00037 

0  0031  0  0015 

000024  000022 


Pollutant  0'  :>oi'jta.^*  proper 


Maximur^  for 
ar*v  1  ttev 


KlaxTOMm  for 
moothlv 


00013 
0OO25 
0  020 

0  030 

0  00090 
C  0010 

.'inc                      „ 

Oil  anrt  fVn3.^e       

0  020 

'SS                     .„._ __    ._. 

0  022 

PM - _... 

Wiftun  ir>e  'dnr.|f-  of  7  5  t'^  1 0  0  ai  all  tiTTkes 

(f)  Subpart  A— Annealing  with  Water 
NSPS. 


PoHutant  or  poltalBnl  property 


!  Maximum  for 
any  1  day 


M^  ■  ,rr^,jfj~    l(y 


uoofer  a^>"*>aif*-:: 
English  ,  ^'i:"-     ■'"; 

1.000,000     It      o'      ,.»per 


Copfier 

I  pad 


'  WHhm  me  range  o(  7,5  to  10  0  at  a«  times. 

(g)  Subpart  A — Annealing  with  Oil 
NSPS. 


Mkitant  or  pollutant  property 


Majnmum 

lor  any  1 

day 


Maximum 
tor 


Metnc  Umts — mg/kg 

of  copper  annealed 

Engli&n       units — lbs/ 

1  000  OOO      lb      of 

coopei  annealed 


Chronwim ^ 

0 
0 
0 
0 
0 
0 
0 

(■) 

0 

Copper. —    .„    _ _.. 

\.6ad _..„ _, 

Nickel    

Zinc _ „.      .  . 

0 
0 
0 
0 

Ol  and  Grease ..._ _ 

TS.<S.                                

0 
0 

oH 

('» 

'  Withm  the  range  ol  7.5  to  10  0  at  a«  times. 

(h)  Subpart  A— Alkaline  Cleaning 
Rinse  NSPS. 


PWKitant  or  poiluiani  property    ,  "i^JJ*!!^" 


Manmumtor 


••wage 


Metnc  Units — mg/dg  ol 

copper  annealed 

English  Units— lbs/ 

1.000.000  K)  ol  copper  ai 


Chromium,                               ,  ,,, 

156 

063 

Copper _ 

539 

257 

Lead „ „_.^ 

042 

038 

Nickel       _..      ........ 

2.32 

156 

4.30 

1  77 

Oii  aryC  Grease, ....«,^.... 

42  14 

42  14 

TSS 

6321 

4635 

pH 

O 

n 

■\ 


'  WthM  ibe  range  of  7  5  to  10,0  at  an  limes 
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(i)  Subpart  A— Alkaline  Cleaning  Bath 
XSPS  Standards. 


PoJlutant  Of  poMiJlant  proQerty 


MaKimtim  fof 
ary  1  day 


Maxf^urr  *c 
averag** 


Mefnc  Jntts— fT>g/kg  of 
copo^  alkaline  cleared 
Engbsh  'jnits— Jbs 

1.000  000    lbs    of    copper 
alkattrte  cieared 


"hfrxTn^lin., 

0  0' 7 
0060 
0  0O47 

0  026 
0  048 
047 
0  70 

OOO'O 

Copoef 

p^^      

0  029 
0  0042 

MirkcJ 

0017 

Zinc         _      ... 

0  020 

rOil  <ind  Crease. 

TSS            

047 
051 

pH  

(') 

Within  the  fange  o<  7  5  to  to  0  at  all  tunes 

(j)  Sul)part  A— Pickling  Rinse  XSPS. 


Pollutant  Of  poflutant  pcopefty 


"1 
I  Maximum  tor 
any  1  day 


Maximum  tor 
monthly 
average 


Metnc  'Jntts — mg  kg  of 
coppef  ptcKied 
English  Units — lbs 

1  000  000   lbs   ot   cocpef 
ptckied 


'  Within  the  range  of  7  5  to  10  0  at  all  times 

(k)  Subpart  A—Pick!:ng  Bath  \SPS. 


PcHiiitani  Of  pollutant  propety 


Maxinum  for 

any  1  day 


Maximum  for 
monthly 
average 


Wemc  Units — ma 'kg  ol 
cooper  pickled 
Enqlls^  jnts— ibs/ 

1  000  000   lbs   o<    roooer 
ptcKied 


Chromium        , 

Copper 

Lead    

Nickel  

Zinc 

Oil  and  Grease.. 

TSS 

pH         


0043 

0.018 

0.15 

0071 

0.012 

O011 

0.065 

0043 

0.1« 

0048 

1.16 

1  16 

1,74 

1.28 

(') 

(') 

Within  irie  range  of  7  5  to  1 0  0  at  all  times 

(1)  Subpart  A — For  Pickling  Fume 
Scrubber  NSPS. 


PoUuJant  or  polHitant  property 


Maximum  for 
any  i  3ay 


Maximum  for 
monthly 
average 


Metnc  Units — m9,/kg  ot 
cooper  o-ckied 
English  Units — lbs 

1.000. 300   lbs   of   capper 
pckM 


CtvoT^mm 
Copper 


0.28 

a«i 


0  094 
0  38 


Pollutant  or  pollutant  property 

Maximum  for 
any  1  day 

Maximum  for 
monthly 
average 

Lead     

Nickel    ™..„ 

Zinc                 .„ 

0.063 
0.35 
044 
6.26 
9.39 
(') 

0.057 

0.23 

0.26 

Ol  and  Grease 

TSS 

pH ..„    .„. 

6.26 
6.89 
(■) 

Aithir  ihe  ranqe  of  7  5  to  10  0  at  all  iir^es. 

§468.14     Pretreatment  standards  for 
existing  sources. 

Except  as  provided  m  40  CFR  403.7 
and  403.13.  any  existing  source  subject 
to  this  subpart  which  introduces 
pollutants  info  a  publicly  owned 
treatment  works  must  comply  with  40 
CFl?  Part  403  and  achieve  the  following 
pretreatment  standards  for  existing 
sources. 

The  mass  of  wastewater  pollutants  in 
each  of  the  following  copper  forming 
process  wastewater  streams  introduced 
into  a  FOTW  shall  not  exceed  the 
following  values: 

(a)  Subpart  A — Hut  Rolling  Spent 
Lubricant  PSES. 


Pollutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


Metr'C  Units— mg/kg  of 
cooper  hot  rolled 
English  Units — IbS' 

1000,000   IbS    of   copper 
hot  rolled 


Chromium    

0.038 

0.13 

0.011 

0.057 

0.11 

0.051 

2.06 

0.016 

Copper 

0063 

Lead „ __ „ 

0  0093 

Mmkel                       

0  038 

Zinc    ™. 

0  043 

TTO 

0  025 

CM  and  Grease 
monrtohng) 

(for  alternate 

1.24 

(b)  Subpart  A— Cold  Rolling  SpnU 
Lubricant  PSES. 


Pollutant  or  pollutant  property 


Maximum  lor 
any  1  day 


Vaximum  for 
monthly 
average 


Metnc  units— mg  kg  of 
copper  cold  rolled 
English  Units— lbs/ 

•  OrX.OOO   IbS   ol   copper 
co'd  rolled 


Chromium..- 

0.17 

0  070 

Copper „ 

0.59 

0  28 

I  flflrt      

0.046 

0042 

Nickel  „... 

0.25 

0  17 

Zmc     

0.47 
0.23 

0.19 

TTO      

0.12 

Oil  and  Qreas*  (for  altemaM 

monitonng)       

9.22 

553 

(cj  Subpart  .4- 
Lubricanl  PSES. 


■Drawing  Spent 


Pollutant  or  pollutant  property 


Maximum  |  Ma«^ 

for  any  1  „JiLk, 

day        I  "^^*^ 

'        i  average 


Metnc  Units — mg/kg 

of  copper  drawn 
English       Units — tos/ 
1 ,000,000     lbs     of 
copper  drawn 


ChronriNjm „ 

Copper  

Lead  . - 

Zinc     

TTO  

Oti  and  Grease   (tor  alternate  moni- 
tonng)   


(d)  Subpart  A — Solution  Heat 
Treatment  PSES- 


Pollutant  Of  pollutant  property 


Maximum  tor 
any  1  day 


Maximum  for 
monttily 
average 


Metric  Units — mg/kg  copper 

heat  treated 
English  Units — lbs/ 

1,000.000   lbs   ot   copper 

heat  treated 


Chromium        

0.24 

0.83 

0.065 

0.36 

066 

0.32 

50  82 

0  097 

Lead __    

Zinc                                   

0  39 
0  058 
0  24 
0  27 

TTO                                             ..      . 

016 

Oil  and  Grease  (lor  alternate 
monitoring)           . .    . 

30  49 

(e)  Subpart  A— Extrusion  Heat 
Treatment  PSES. 


Pollutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximuna  for 
monthly 
average 


Metric  Units — mg/kg  ol 
copper  heat  treated  on 
an  extrusion  press 

English  Units — lbs/ 

1  000,000  lbs  of  copper 
heal  treated  on  an  extru- 
sion press 


Criromium 

Copper 

Lead  - 

Nickel  

Zmc        

T'O 

Oil  Grease  (for  alternate  moni 
tonng) 


0  00090 

0  00037 

0  0O31 

00015 

0  00024 

0  00022 

0  0013 

0  00090 

0  0025 

00010 

0012 

0  00060 

0.040 


0.024 


(f)  Subpart  A — Annealing  with  Water 
PSES 


Pollutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


Metric  Units— mg/kg  of 
copper  annealed 
English  Units — lbs/ 

1  000  000   lbs   of   copper 
annealed 


Chromium 

Cooper 

Lead    

Mickel 


0.46 

0  19 

1.59 

0  76 

0.13 

0  11 

0.68 

0  46 

Pollutani  or  po 


Pollutant  or 


Pollutant  or  polli 


Pollutani  or  pollu 
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Pollutani  or  pollutant  pfoperty 


Zinc _ 

TTO 

Oil  Grease  (fof  alternate  mom- 
tonng) 

L 


■axxnuni  for 
any  1  day 


t26 
0.62 


113.34 


Mauowm  for 
monthly 
auerage 


(g)  Subpart  A- 
PSES. 


-AnneaJino  with  Oil 


Pollulanl  Of  pollutant  property 


Maximum   '  Max™-^ 
for  any  1    '  "^  , 

day       I    ™"»ily 
'        !    average 


Metric  Units — mg/lig 

ot  copper  annealed 

English       Units— lbs/ 

1 .000.000      lbs     of 

copper  annealed 


Chromium ... , 

Copper _  . 

Lead 

0 
0 
0 
0 
0 
0 
0 

0- 

0 
0 
0 
0 
0 
0 

Nickel 

Zinc..- 

TTO 

Oil  Grease  (for  alternate  monitoring). .. 

(h)  Subpart  A — Alkaline  dpaniin^ 
Rinae  PSES. 


Pollutant  or  pollutant  property 


,  Maximum  tor 
arty  1  day 


Maximum  tor 
moniniy 
average 


Metnc  Units — rrtg/kg  cooper 

alkaline  cleaned 

English  Unit— lbs.' ICKW  OOO 

lbs  of  coppei  alkaline 


Chromium „ „... 

Copper     

Lead         „ _., 

Nickel 

Zinc 

TTO _ 

Oil  and  Grease  (for  alternate 
monitoring)  


1.56 

5  39 
0  4? 
2  32 
i  30 
2  11 

8428 


063 

2  57 

0  38 

1  56 
1  77 
1  <D6 

50  57 


[i]  Subpart  A- 
Bath  PSES. 


-Alkaline  Cleanim; 


Pollutant  or  pollutani  property      Maximum  for 


any  1  day 


Maximum  tor 
monthly 
1      average 


Metnc  Units — mg/Kg  of 

copper  alkaline  cleared 

English  Unit- lbs/ 1.000  000 

lbs  of  copper  alkaline 


Chromium : 

Copper 

Lead 

Nickel 

Zinc 

TTO    

Oil  and  Grease  (for  alternate 
monitoring)  


0.017 

0.060 

00047 

0026 

0048 

0.024 

0  93 


00070 
0  029 
0  0042 
0017 
0  020 
0012 

056 


(j)  Subpart  A— Pickling  Rinse  PSES. 


Pollutant  or  poMutam  property 


Maximum  tor 
I    any  1  aay 


Maximum  tor 
;      monthly 
I      average 


0.52 
0.31 


68  00 


Metnc  Units — mq  kg  of 
copper  p«ckied 
English  units— Itw/ 

1 ,000  OOO   lbs   o!    copper 
pickled 


Cttromium., 

Copper 

Lead     

Nickel 

Zinc 

TTO 


Oil  and  Grease  (for  alternate  I 
monitoring) ' 


0.13 

0  44 

0  034 
0  19 
0  35 
0  17 

72.44 


0  051 

0  21 
0  031 
0  13 
0  14 
0086 

43  40 


(k)  Subpart  A—Pi:k!in'^  Bath  PSES. 


I 1 \ 

Pollutant  Of  pollutant  pfope^      ^^L  ,  -^^  monthly 

_^ i__  *         *  average 

Metric  Units — mg/kg  o( 
copper  pickled 
English  Units— tbs/ 

1,000.000   ibs   of   copper 
pickled 


Chromium .. 

0043 

0.15 

0012 

0.065 

0.12 

0059 

2.32 

0.018 
0.071 
0  011 
0.043 
0.048 
0030 

1.39 

Lead _ 

Nickel „ 

Zinc „ _ 

TTO 

Oil  and  Grease  (for  altemate 

monitoring)  

(1)  Subpart  A— Pickling  Fume 
.S'(  ruhht'.r  PSES. 


ulanl  Of  pcilulant  property 


any  1  day 


Maximum  tor 
^      monttily 


average 


Metric  Units — mg/kg  of 
copper  pickled 
English  Units— ibs/ 

1  000,000   lbs   0)   copper 
pickled 


Chromium 

Copper .,. ,     

Lead        ... 

Nickel „. 

Zinc. _.„.„ _  _ 

TTO 

cm  and  Grease  (for  alternate 
monitonng) 


0.23 

0.094 

0.81 

0.38 

0.063 

0.057 

035 

0.23 

0.64 

026 

0032 

016 

1252 


7  51 


§  468.15    Pretreatment  standards  for  new 
sources. 

Except  as  provideid  in  40  CFR  403.". 
any  new  source  subject  to  this  subp-iit 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources.  The  mass  of 
wastewater  pollutants  in  each  of  the 
following  copper  forming  process 
wastewater  streams  introduced  into  a 
POTW  shall  not  exceed  the  following 
values: 

(a)  Subpart  .A— For  Hot  Rollnv.^  Sptvii 
Lubricant  PSAS. 


Pollutani  or  pofMant  property 


Maximum  for 

aryy  1  day 


Maximum  lor 
manOVy 


Metric  Jntts — mg  kg  o* 

copper  hoi  rolled 

Engksh  .jniti, -tos,' 

■  OOC  yx.    ftft    ot    axjpi* 
tx>i  rollf-^:^ 


Chfomium... 

Lead 


Nickel ,'    , 

ZlfK „„„ 

ro 

©II  and  tjrease 
rnorwtonng)     ... 


(tor   atttirnate 


a  13 

0011 
0.057 
0.11 
0  051 

103 


0.01« 
0.063 

0.0093 

0  038 
0  043 
0  051 

103 


(b)  Subpart  A— 
Lubricant  PSNS. 


7old  Rolling  Spent 


PoUbtant  or  poWutant  properly 


Maximum  tor 
any  1  day 


Maximum  tor 
morHMy 
average 


Metnc  Urvts — mg/kg  ot 
copper  cotd  roted 
EnglBh  Omts— tB/ 

1.000.000  tos  ol  copper 
ootd  Riled 


Ohrnmiiim  j       

Copper , 

Lead 

Nickel 

Zinc _    

TTO _. _ 

Oil  and  Grease  (lor  altemate 
mor)itonng) ..._ , 


4.61 


017 

0070 

059 

02B 

0.046 

0042 

0.25 

017 

047 

019 

0.23 

0  23 

4.81 


(c)  Subpart  A — Drawing  Spent 
Lubricant  PSNS. 


Pollutant  or  poNutant  property 


Maximum 
for  any  1 


Maximum 

for 
monthly 
average 


MaWcUwte   mit/lio 

of  ooppar  AwMi 
Engtah      Uni(a-«>s/ 
i.ooaooo    (»    ol 

copper  dratwn 


(>romium . _.. _ 

0 
0 
0 
.     0 
0 
0 

0 

0 
0 

0 
0 
0 
0 

0 

Cooper 

Lead 

Nicke)..       _       .„    

Zinc _      

TTO 

Oil  and  Grease  (for  alternate  mom- 
tonng) 

(d)  Subpart  A— Solution  Heat 
Treatment  PSXS. 


Pollutant  or  Dot'^ta^;  f>r">pt?^y 


Max  r'luf^  *y 
any  1  day 


nv>ntt>'v 

average 


Milligrams  Per  kilogram 

[,  igiish  onits—ibs/ 

i.OOCOOCi  lbs    o'    .;,)p[»» 
drawn 


(  ooper.. 

;  ead 

Nickel... 


0.24 
0.83 
0.065 
0J6 


0.097 
0.39 
0.058 
0.24 
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Poltutant  or  poMutanI  property 


Maximum  for 
any  <  <i»i 


Zinc  

TTO 

Oil  and  Grease  (for  aftemate 
moTMtonng)  


0.W 
0.32 


Maximijm  for 
monttify 
average 


02' 
0  3i 


(e)  Subpart  A — Extrusion  Ih'at 
Treatment  PSXS. 


Poflutam  Of  polluiani  p>ooerv^ 


MaxirTTum  for 
arv  !  iav 


Maxirrnjm  for 
monhiv 
average 


Metrtc  Units — mq/kq  of 
cooper  f>eat  treated  ^r 
an  QKtrjsion  press 

EnQiisn  units— 'bs 

1  '000  000  lbs  of  coDoe' 
heal  treateo  on  an  extru- 
sion press 


Oromiur^      _ 

0  00090 

0.00037 

Copper 

0  0031 

00015 

Lead _ _ 

0  00024 

0  00022 

IMpckel  ...„ 

0  0O13 

000090 

Zinc   

0  0C25 

00O10 

no    

0  012 

0012 

OH  and  Grease  (for  alternate 

monrtonnqi     

0.020 

0020 

(^Subpart  A- 
PS\S. 


-AnneaUmi  ivith  Watrr 


Poiliitant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  *or 
montrify 
average 


Metre  Jni's — m<3  ,^q  ^f 
copper  annealed 
Engftsh  Units — lbs/ 

1,000  000   lbs   of   cooper 
anr«aie<3 


Cnromium 

CJjpper _. 

Lead 

Nickel 

Zirx;   _ 

TTO 

Oil  and  Grease  (for  alternate 
monitoring}  


r 


0>t6 

ai3 

0J8 

126 

0  62 

12.40  1 


0  19 
3  '6 
0  II 
0  46 

0  52 

0  62 

12.40 


(g)  Subpart  A- 
PSXS 


-Amwalini;  with  Oil 


PoUutanf  or  D'^llutanf  property 


Metric  Units — mg/ttg 
of  copper  cnnealed 

Enalisn  Unifs— lbs/ 
t. 000, 000  lb  of 
copper  annealed 


Ctvamkjm _ _ _... 

Copper „ — „. 

Imil 

0 
0 
0 
0 
0 
0 

0 

0 
0 
0 

KCcM ;.— . 

Zinc ....- -.. 

TTO._ - -... 

Oil  and  Grease  (for  alternate  moni- 
tonng) _ _ 

0 
0 
0 

0 

(h)  Subpart  A — Alkaline  Cleaning 
Rinse  PSNS. 


Pollutant  or  poltutant  property 


I  Maximum  for 

'     any  1  day 


j  Maximum  for 

monthly 
I      average 


Metric  Units — mg/kg  of 
copper  alkaline  cleaned 
English  Units— ibs/ 

1.000,0(X)  lb  of  copper  al- 
kaline cleaned 


Chroniium 

Copper 

1.56 
5.39 
0.42 
232 
4.30 
2.11 

4214 

063 
2  57 

Nickel 

0  38 

1  56 

Zinc      „ „„.    „ 

1   7? 

TTO    

2  1 1 

Oil  and  Grmno  (for  alternate 
monitoring) 

42  14 

[i]  Subpart  A- 
Bath  PSNS. 


-Alkaline  C 


ifuiuno 


Pollutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  tor 
moninty 
average 


Metnc  Units— mq 'kg  of 
copper  alkaline  cleared 
fcnqhsn  Units — lbs.- 

t, 000.000   Ibs   of   copper 
alkaline  cleared 


0017 
0O6O 
0  0047 
0  026 
0  048 
0  024 

047 

0  0070 

Copper 

Lead _„ 

0  029 
0  CX)42 

Nickel _ 

0  017 

Zinc 

0  020 

TTO  

0  024 

Oil  and  Grease  (for  alternate 
monitOfing) 

0.47 

(j)  Subpart  A^Pickling  Rinse  PSNS. 


Pollutant  Of  potlutant  property 


Maximum  for 
any  \  day 


;  Maximum  for 
monthty 
average 


Metric  Units— mg/kg  of 
copper  ptcKled 
Er>glish  Units— lbs/ 

1.000.000   Ibs   of   copper 
pickled 


Cnromtum „. « 

0.058 

0  023 

Copper  ...„.,.„,„„ „.„„ 

0.20 

0  094 

Lead _ „ 

0.015 

0014 

Nickel „ 

0.085 

0  058 

Zinc 

0.16 

0  063 

TTO 

0076 

0  076 

Oil  and  Grease  (for  alternate 

585 

5  65 

(k)  Subpart  A— Pickling  Bath  PSNS. 


Pollutant  or  pollutant  property 


Maximum  fof 
any  1  day 


Maximum  tor 
montty 
average 


Metric  Units — mg/kg  of 
copper  pickled 
English  Unds— lbs/ 

1,000.000    lb?    of    copper 
pickled 


Cbromium      

0.043 

015 

0.012 

0.065 

0.12 

0059 

1.16 

0  018 

0  071 

Lead „ 

Nickel  

0011 
0  043 

Zinc  

0  048 

TTO      

Oil  and  grease  (tor  alternate 

0  059 

1  16 

(1)  Subpart  A — Pickling  Fume 
Scrubber  PSNS. 


PoHutant  or  pollutant  property 


Maximum  for 
anv  1  day 

S 


Maximum  tor 
montty 
average 


Metric  Units—mg/kg  of 
copper  pickled 
English  Units — lbs/ 

1.000,000    lbs    ot    copper 
pickied 


Chromium  .  ....... 

0.23 

0.B1 

0.063 

0.35 

0.64 

0.032 

6.26 

0  094 

0  38 

Load 

0  057 

Nickel 

0  23 

Zinc      

0  26 

TTO 

0  032 

Oil   and  Grease 
monitoring) 

(for 

alternate 

626 

§468.16    [Reserved  I 

[(-■R  l)i)<    fij    «i:lll  Kilni  11-l()-«'  8:4S:im| 
Billing  Code  6S60-S0-M 


0  023 

0  094 

0014 

0  058 

0  063 

0  076 

5  85 

Friday 
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Part 
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DEPARTMENT  OF  LABOR 

I 
Employment  Standards 
Administration,  Wage  and  Hour 
Division  "^ 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  deci.sion.s 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931.  as  amended  (46  Stat. 
1494.  as  amended.  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  1.1  (including  the  statutes  listed  at 
36  FR  306  following  Secretary  of  Labor's 
Order  No.  24-70)  containing  provisions 
for  the  payment  of  wages  which  are 
dependent  upon  determination  by  the 
Secretary  of  Labor  under  the  Davis- 
Bacon  Act;  and  pursuant  to  the 
provisions  of  part  1  of  subtitle  A  of  title 
29  of  Code  of  Federal  Regulations, 
Procedure  for  Predetermination  of  Wage 
Rates  (37  FR  21138)  and  of  Secretary  of 
Labor's  Orders  12-71  and  15-71  (36  FR 
8755.  8756).  The  prevailing  rates  and 
fringe  benefits  determined  in  tliese 
decisions  shall,  in  accordance  with  the 
provisions  of  the  foregoing  statutes, 
constitute  the  minimum  wages  payable 
on  Federal  and  federally  assisted 
construction  projects  to  laborers  and 
mechanics  of  the  specified  classes 
engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 


impractical  and  contrary  to  the  public 
interest. 

General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  woric 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR,  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
wore  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3,  1931.  as  amended  (46  Stat. 
1494.  as  amended,  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  1.1  (inchiding  the  statutes  listed  at 
38  FR  306  following  Secretary  of  Labor's 
Order  No.  24-70)  containing  provisions 
for  the  payment  of  wages  which  are 
dependent  upon  determination  by  the 
Secretary  of  Labor  under  the  Davis- 
Bacon  Act:  and  pursuant  to  the 
provisions  of  part  1  of  subtitle  A  of  title 
29  of  Code  of  Federal  Regulations. 
Procedure  for  Predetermination  of  Wage 
Rates  (37  FR  21138)  and  of  Secretary  of 
Labor's  orders  13-71  and  15-71  (36  FR 
8755.  8756).  The  prevailing  rates  and 
fringe  benefits  determined  in  foregoing 
general  wage  determination  decisions, 
as  hereby  modified,  and/or  superseded 
shall,  in  accordance  with  the  provisions 
of  the  foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 


publication  in  the  Federal  Register 

without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  &.e  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor.  Employment  Standards 
Administration.  Wage  and  Hour 
Division.  Office  of  Government  Contract 
Wage  Standards.  Division  of 
Government  Contract  Wage 
DeterminaUons.  Washington.  D.C.  20210. 
The  cause  for  not  utilizing  the 
rulemaking  procedures  prescribed  in  5 
U5.C.  553  has  been  set  forth  in  the 
original  General  Determination 
Decision. 

Medifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 


Delaware 

DE82-3015 

June  4.  1982 

iowa. 

IA82-4030    .  .. 

June  18.  1982, 

IA82-4048 

IA82-4049 

Louisiana: 

LAa2-4060 

......................... 

Oct   1.  1982 

Oct  8.  1982 

Oc!    15   1982 

MassactMjsons 

MAS  1-3050     . 
Mnrtesota 

MN8 1-2044  ... 
MN81  -2045 

Aug   28,  1981 

July  17.  1981 

Do 

MN81-2046. .. 

Do. 

MN8 1-2048 
MN82-2046 

Do 
Sepl  10.  1982 

Nevada 

NV82-5n3 

NV82-5n5 

NV82-5116 

Aug  6,  1982 

Do 

Do 

Ohio 

OH82-2036  ,,. 
Oeflon 

OR82  5100    . 

May  7,  1982 

Mar    12,  19B2 

Teas 

TX82  4001 

Jan   29   1982 

TX82-4029 

June  18.  1982 

TX82-4024 

TX82-4026  .... 

Da 

Do. 

Ulah 

U182-5121 

Sept   3.  1982 

Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of 
publication  in  the  Federal  Register  are 
listed  with  each  State.  Supersedeas 
decision  numbers  are  in  parentheses 
following  the  numbers  of  the  decisions 
being  modified. 
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District  ol  Columbia.  Maryland  and  Virgin-  -► 

la. 

DC81-3040(DC82-3031|        Junt  6    1981 

OKIatioma: 

OKf.1-4066lOK82-4056)  Aug    21,  1981. 

OKB1-4070(OK82-4065)  Sept    4.  1981.  " 

OK81-4073(OK82-4057)  SepI    25,   1981. 

Tennessee 

TN81-1204(TN82-2056) May  8.  1981 

Virgin  Islands 

Vi8t-3011|VI82  3032) Jan   23    1981 

Signed  Ht  Wdshinotrin,  \)  C,  this  5th  iia>  of 
November  1982. 
Dorothy  P.  Come. 

Assistant  Admmistralor.  Wage  and  Hour 

Division.  -     '- 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  826  j 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Steep-Slope  Remlning 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Interim  final  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  Is 
issuing  interim  final  rules  that  modify 
certain  requirements  for  remining 
operations  that  affect  previously 
contour-mined  steep-slope  areas. 
Revision  of  the  rules  with  regard  to 
remining  is  necessary  because  the 
permanent  program  rules  generally 
require  return  to  approximate  original 
contour  and  elimination  of  the  highwall 
in  steep-slope  areas,  even  though  there 
may  be  insufficient  spoil  in  some 
previously  mined  areas  to  completely 
cover  the  highwall  if  an  area  is  remined. 
Under  these  revised  rules,  a  highwall 
affected  by  remining  will  have  to  be 
eliminated  using  reasonably  available 
spoil  to  the  maximum  extent  technically 
practical,  in  accordance  with  specific 
new  criteria. 

EFFECTIVE  DATE:  December  13, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Aufmuth,  Division  of 
Engineering  Analysis,  Office  of  Surface 
Mining,  Department  of  the  Interior,  1951 
Constitution  Avenue,  N.W..  Washington, 
D.C  20240;  202-343-5245. 
SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Discussion  of  comments  and  rules 
adopted. 

III.  Procedural  matters. 

I.  Background. 

On  January  7,  1982  (47  FR  928).  OSM 
proposed  revised  performance 
standards  for  remining  in  previously 
contour-mined  steep-slope  areas,  in 
order  to  resolve  the  conflict  that  arises 
in  applying  the  existing  rules  to 
situations  where  insufficient  spoil  is 
available  to  completnly  backfill  the 
highwalls  of  mining  operations  that 
affect  previously  mined  lands.  For  a 
discussion  of  the  background  and  extent 
of  the  problem  and  the  legal  basis  for 
these  rules  under  the  Surface  .Mining 
Control  and  Reclamation  Act,  .30  U.S.C. 
1201,  et  seq.   (the  Act),  see  the  Federal 
Register  preamble  to  the  proposed  rule, 
47  FR  928,  929.  The  rules  adopted  today 
will  replace  the  requirement  that 


highwalls  be  eliminated  completely  with 
the  requirement  that,  during  contour 
remining  of  previously  affected  areas, 
highwalls  have  to  be  eliminated  to  the 
maximum  extent  technically  practical, 
using  all  reasonably  available  spoil,  tharf 
ensures  safety,  stability,  and  erosion 
control  necessary  to  achieve  the 
approved  postmining  land  use  and 
maximize  the  recovery  of  coal. 

A  publit:  hearing  was  initially 
scheduled  for  January  15,  1982,  but  it 
was  rescheduled  for  February  8,  1982,  so 
that  the  public  would  have  more  time  to 
prepare  comments  (47  FR  2340,  January 
15,  1982).  Because  only  one  person  was 
interested  in  presenting  comments  at  the 
public  hearing,  the  hearing  was 
cancelled  and  a  public  meeting  was  held 
in  its  place.  A  summary  of  the  meeting  is 
on  file  in  the  Administrative  Record. 

During  the  30-day  comment  period, 
OSM  received  comments  from  27 
sources  representing  industry  and 
associations,  environmental  groups,  and 
Federal  and  State  agencies.  The 
overwhelming  majority  of  the 
commenters  supported  the  proposal  and 
recommended  that  it  be  adopted  with 
minor  word  changes. 

These  are  interim  final  rules.  OSM  has 
reproposed  them  in  a  rulemaking  that 
proposes  new  performance  standards 
for  remining  operations  generally  and 
that  is  not  limited  to  remining  on  steep 
slopes  (47  FR  27743,  June  25,  1982). 
These  rules  covering  remining  in  steep- 
slope  areas,  along  with  the  other 
remining  rules  proposed  on  June  25, 1982 
(47  FR  27734).  are  considered  in  a  draft 
supplemental  environmental  impact 
statement  that  OSM  published  on  June 
18.  1982  (see  announcement  at  47  FR 
26405,  June  18,  1982). 

In  addition  to  soliciting  comments  on 
the  proposed  rules  in  the  January  7, 
1982.  no'ire.  OSM  requested  comments 
on  the  fallowing  related  considerations 
in  the  remining  of  previously  mined 
areas:  (1)  Applicability  of  the  proposed 
rules  to  first-cut  raining,  auger  mining 
(especially  on  per-existing  benches), 
second-cut  mining  with  sufficient 
reasonably  available  spoil  to  achieve 
AOC,  and  nonsteep-slope  mining;  and 
(2)  recommendations  of  other  methods 
to  assure  maximum  coal  recovery. 
Comments  received  on  these  issues  will 
be  addressed  in  a  final  rule  issued  as 
part  of  the  June  25,  1982,  rulemaking. 

Comments  received  concerning  this 
proposed  rule  are  addressed  below, 

II.  Discussion  of  Comments  and  Rules 
Adopted 

When  OSM  proposed  these  changes 
to  the  steep-slope  mining  rules, 
amendments  to  both  the  initial  and 
permanent  programs  were  included. 


Since  that  time  each  major  coal- 
producing  State  has  received  approval 
or  conditional  approval  of  its  permanent 
regulatory  program.  Thus,  any  new 
permit  incorporating  the  standards  of 
this  rule  must  be  issued  under  the 
permanent  regulatory  program.  For  this 
reason,  the  proposal  to  amend  the  initial 
regulatory  program  has  not  been 
adopted  and  only  the  permanent 
program  is  being  amended.  The 
amendments  adopted  today  apply  to 
§  826.12(b)  of  the  permanent  regulatory 
program. 

A.  Section  826.12(b) 

The  existing  rules  require  generally 
that  the  disturbed  area  of  steep-slope 
surface  coal  mining  operations  be 
returned  to  the  approximate  original 
contour  (AOC)  and  that  the  highwall  be 
completely  covered  in  accordance  with 
applicable  backfilling  and  grading 
performance  standards.  The  rules 
adopted  today  provide  that  in  the 
contour  remining  of  previously  mined 
steep-slope  areas  that  were  not 
reclaimed  to  the  standards  of  Parts  715, 
818,  or  817,  whichever  was  applicable, 
and  that  do  not  have  sufficient 
reasonably  available  spoil  to  completely 
backfill  the  highwall,  the  highwall  must 
be  eliminated  to  the  maximum  extent 
technically  practical,  according  to  the 
criteria  of  §  826.12(b)(l)-(5),  which  are 
discussed  in  detail  below.  Although  the 
proposal  would  only  have  required 
elimination  of  the  "new"  highwall  to  the 
maximum  extent  practical,  the  interim 
final  rule  deletes  the  term  "new"  in 
recognition  that  in  some  remining 
operations,  previously  existing 
highwalls  may  remain  which  have  been 
affected  by  the  new  operation. 

In  addition,  in  the  interim  final  rule 
OSM  has  changed  the  proposed  phrase 
"to  the  maximum  extent  practical"  to 
the  phrase  "to  the  maximum  extent 
technically  practical."  This  change  has 
been  made  to  emphasize  OSM's  belief 
that  the  Act  does  not  require  operators 
to  employ  extraordinary  physical 
measures  to  eliminate  the  highwall  in 
remining  situations  where  insufficient 
spoil  is  available.  It  is  expected  that 
only  the  standard  equipment  and 
practices  associated  with  backfilling 
and  grading  will  have  to  be  used  to 
eliminate  highwalls  and  that  no  external 
structures,  such  as  retaining  walls, 
would  have  to  be  constructed  as  part  of 
those  efforts. 

Furthermore,  the  proposed  reference 
to  the  amount  of  spoil  necessary  to 
return  to  AOC  has  not  been  adopted 
because  it  was  confusing  and  not 
germane  to  the  rule.  The  interim  final 
rule  makes  it  clear  that  the  reasonably 
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available  spoil  has  to  be  insufficient  to 
I  over  the  highwall  for  this  rule  to  apply 
md  does  not  depend  upon  the  amount 
uf  spoil  necessary  to  achieve  AOC.  This 
IS  consistent  with  the  remainder  of  the 
rule  which  discusses  the  conditions 
under  which  portions  of  affected 
highwalls  can  remain. 

One  commenter  stated  that  the  cross 
'elerence  in  §  826.12(b)  to  the  backfilling 
•  nd  grading  requirements  for 
I  nderground  mining  activities  should  be 
cJf'leted  because  the  proposed  rule  was 
inappropriate  for  faceup  operalicnis.  The 
<..'mmenter  stated  that  the  long  life  of  an 
underground  mine  was  one  of  the 
distince  differences  which  Section 
516(a)  of  the  Act  required  the  Se<:retary 
to  consider  in  promulgating  rules 
regulating  the  surface  effects  of 
underground  mining.  On  the  other  hand, 
three  other  commenters  felt  there  was  d 
need  to  specifically  make  these  rules 
applicable  to  faceup  operations 

The  rule  promulgated  today  has  been 
limited  in  its  application  to  contour- 
mining  operations.  OSM  recognizes  ihat 
faceup  operations  of  underground  mines 
in  previously  mined  areas  can  present 
problems  similar  to  those  addressed 
today  with  respect  to  contour  mines. 
OSM  will  address  the  comments  related 
to  underground  mining  operations  as 
part  of  its  resolution  of  comments      ^ 
received  on  the  June  25.  1982,  proposed 
rulemaking. 

RraaonabJy  Available  Spoil 

.Nearly  a  third  of  the  commenters 
discussed  their  interpretation  of  the  term 
"reasonably  available  spoil. "which  was 
identified  in  the  preamble  to  the 
proposed  rules  as  "spoil  that  is  located 
Ht  or  near  the  permit  site,  is  accessible 
rind  available  for  use,  and  when 
rehandled  will  not  cause  a  hazard  to 
public  health  or  safety  or  significant 
damage  to  the  environment."  The 
comments  ranged  from  advocating  usiny 
only  spoil  generated  by  the  new  coal 
extraction  process  to  using  all  spoil  that 
may  be  located  either  inside  or  outside 
the  permit  area,  including  spoil  located 
nn  the  downslope. 

Three  commenters  observed  that 
reasonably  available  spoil  was  defined 
only  in  the  preamble  to  the  proposal,  not 
in  the  rules,  and  were  concerned  that 
the  definition  would  not  be  binding. 
They  believed  the  explanation  was  not 
adequate  and  that  it  could  compel 
operators  to  obtain  spoil  from  borrow 
pits  either  on  or  off  the  permit  area.  To 
overcome  these  problems,  they 
suggested  defining  the  term  "reasonably 
available  spoil"  as  "spoil  which  is 
generated  as  a  direct  result  of  the  coal 
extraction  process  and  would  not 
require  any  additional  disturbance 


beyond  that  which  is  necessary  to 
achieve  the  maximum  economic 
recovery  of  the  coal  being  mined."  Such 
a  definition,  they  concluded,  would 
elirpinate  the  need  to  utilize  borrow  pits, 
consider  the  economics  of  coal  recovery, 
and  minimize  unnecessary  disturbance 
uf  tlie  surrounding  environment.  They 
also  recommended  that  the  term  be 
formally  defined  in  the  rule.  Another 
commenter  agreed  that  "borrowing" 
from  virgin  areas  in  order  to  cover  the 
preexisting  highwall  is  not  rea  ^onabje 
nor  consonant  with  Congressional 
intent. 

A  commenter  suggested  that  the  rnh' 
be  revised  to  require  that  "all 
available."  not  "all  reasonably 
available."  spoil  be  used.  The 
distinction,  made  by  the  commenter. 
between  the  two  terms  appears  related 
tn  the  suggestion  that  available  spoil 
include  the  pulling  up  of  spoii  previou.'^U 
placed  on  the  downslope.  The 
cn;nmen'er  cites  the  "thin  ovei  burden" 
proviso  of  Section  Sl-'iibjIS)  of  the  Act  as 
authority  for  this  position.  Another 
commenter  disagreed  and  supported  the 
provisions  of  proposed  §  826  12[b)(S) 
which  restricted  disturbance  of  spoil 
previously  placed  on  the  outslope.  That 
commenter  pointed  out  that  such  a 
restriction  was  necessary  because  in 
most  cases  material  pJHi.ed  on  the 
outslopes  from  previous  mining  has 
achieved  a  relatively  stable  position  and 
an  ecological  balance.  The  commenter 
asserted  that  disturing  this  balance  and 
removing  existing  vegetation  will,  in 
many  cases,  result  in  significant 
t'n\  ironmental  damage  and 
unreasonably  increase  the  probability  of 
offsite  damage  from  slides.  Additionally, 
the  commenter  continued,  the  operation 
of  equipment  on  these  outslopes  is 
generally  unsafe  and  it  will  be  nearly 
impossible  to  assure  that  any  outslope 
area  disturbed  by  such  operations  could 
hf  effectively  reclaimed. 

OSM  agrees  with  the  second 
cummenter's  concern  about  disturbing 
material  previously  placed  on  the 
outslope.  OSM  believes  that  the  first 
commenter  s  reliance  on  the  proviso  for 
thin  overburden  in  Section  51,5|b)|3)  as 
authority  for  requiring  recovery  of 
material  previously  placed  on  an 
outslope  is  misplaced.  That  proMso 
specifically  relates  to  mining  in  thin 
overburden  situations  and  does  not 
.iddress  conditions  associated  with 
previously  mined  areas. 

Other  aspects  of  OSM's  interpretation 
of  reasonably  available  spoil  were 
addressed  in  the  comments.  Two 
commenters  recommended  that  waste 
should  also  be  included  as  spoil.  OSM's 
existing  rules  preclude  the  disposal  of 
coal  processing  waste  in  the  backfill. 


The  reason  for  this  rule  was  concern 
over  the  disposal  of  potentially  acid- 
forming  or  toxic-formin;:  material  OSM 
has  de(.ided  not  to  change  the  proposal 
in  response  to  these  comments  To  do  so 
could  result  in  the  improper  disposal  of 
some  waste  materials. 

Five  commenters  rerommended  thai 
only  spoil  within  the  permit  area  be 
considered  as  reasonably  available,  and 
thiee  of  them  pointed  out  that  the  term 
"at  or  near  the  permit  site"  in  the 
preamble  difmition  is,  and  has  been  in 
the  past,  subject  to  different 
interpretations.  As  was  also  pointed  out. 
under  that  definition  a  operator  might  be 
required  by  the  regulatory  authority  to 
go  outside  the  permit  bound. irics  to 
obtain  that  necessary  backfill  material 
even  though  the  operator  did  not  own 
the  land.  OSM  agrees  that  use  of  the 
phrase  "at  or  near  the  permit  site"  might 
create  problems  of  interpretation  and 
that  there  is  no  provision  for  requiring 
an  operator  to  disturb  areas  outside  the 
permit  area.  The  interim  final  rule  limits 
reasonably  available  spoil  to  the  permit 
area. 

Another  cummeiuer  discussed  the 
possibility  of  using  excess  spoil  from 
adjacent  mining  operations  to  assist  in 
highwall  elimin.ition.  On  April  29,  1982 
(47  FR  18,553).  OSM  issued  a  final  rule 
that  allows  disposal  of  excess  spoil  on 
preexisting  benches.  Such  spoil  could  be 
used  as  appropriate  for  backfilling 
highwalls  created  by  a  remining 
operation.  Under  both  rules,  the 
regulatory  authority  will  have  the 
flexibilify  to  allow  the  use  of  excess 
spoil  created  at  another  location  in  the 
reclamation  of  the  reminmg  operation. 
The  final  rule,  however,  does  not  require 
that  spoil  from  another  mining  operation 
be  used  to  reclaim  the  highwall  at  the 
remining  operation,  unless  the 
operations  are  within  the  same  permit 
area. 

OSM  expressed  its  concern  in  the 
preamble  to  the  proposed  rules  that  the 
then-existing  rules  might  be  interpreted 
as  requiring  the  "useless  act  of  digging  a 
new  pit  to  obtain  fill  material."  Although 
several  commenters  echoed  the  same 
concern  regarding  the  proposed  rules. 
none  of  the  commenters  who  advocated 
a  broader  interpretation  of  the  term 
"reasonably  available  spoil"  favored  the 
use  of  borrow  pits  as  a  source  of  backfill 
material.  Consequently.  OSM  di>es  not 
intend  in  this  rule  to  require  borrow  pits 
to  tie  used  to  generate  material  for 
backfilling  of  previously  mined  areas 
This  is  CTmsistenI  with  OSM  s 
definitions  of  "spoil"  as  being 
overburden"  and  "overburden"  as 
being  material  overlying  a  coal  deposit 
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OSM  believes  there  should  be  a 
minimum  of  restrictions  on  spoil  that 
will  be  considered  as  reasonably 
available  for  highwall  elimination. 
Under  more  restrictive  readings,  spoil 
could  be  eliminated  from  consideration 
that  is  easily  obtainable  within  the 
permit  area,  but  which  may  not  have 
been  created  during  the  extraction  of 
coal  by  the  new  mining  operation.  This 
interpretation  could  preclude  the 
potential  use  of  spoil  generated  by  the 
previous  mining  operation  and  is  in  fact 
reasonably  available  to  assist  in 
reclamation  of  the  new  mining 
operation.  Conversely,  a  requirement 
that  all  spoil  be  used  might  entail 
disturbing  stable  spoil  placed  on  the 
putslope  even  if  such  disturbance  would 
result  in  unstable  conditions  and  present 
a  threat  to  the  public  and  the 
environment.  Consequently,  OSM 
intends  to  allow  some  latitude  regarding 
what  spoil  is  considered  reasonably 
available.  In  this  regard,  the  spoil  to  be 
used  for  highwall  elimination  and  the 
Tmal  surface  configuration  must  be 
described  in  the  operation  and 
reclamation  plans  required  by  39  CPR 
Parts  780  and  784.  The  regulatory 
authority  will  decide  on  a  site-specific 
basis  as  to  whether  all  reasonably 
available  spoil  has  been  indentified  in 
the  permit  application  and  whether  the 
required  demonstration  has  been  made 
that  insufficient  spoil  is  available  to 
cover  the  highwall. 

One  commenter  wanted  the  permit 
application  to  show  the  amount  of 
existing  spoil  and  an  engineering 
analysis  of  the  reasons  why  there  is 
inadequate  existing  spoil.  OSM  believes 
that  the  description  of  the  spoil  in  the 
operation  and  reclamation  pjan  and  the 
required  demonstration  from  the 
operator  that  insufficient  spoil  is 
available  will  meet  the  concerns  of  this 
commenter. 

After  consideration  of  the  comments. 
OSM  has  decided  to  include  a 
description  of  reasonably  available  spoil 
in  the  interim  final  rules.  OSM's  concept 
of  reasonably  available  spoil  remains 
substantially  the  same  as  was  discussed 
in  the  preamble  to  the  proposed  rules 
with  the  one  change  mentioned  above. 
Reasonably  available  spoil  means  spoil 
generated  by  the  mining  operation  and 
other  spoil  located  in  the  permit  area 
that  is  accessible  and  available  for  use 
and  that  when  rehandled  will  not  cause 
a  hazard  to  the  public  safety  or 
significant  damage  to  the  environment. 

"Practical"  v.  "Possible- 
Two  commenters  suggested  that  the 
word  "practical"  be  replaced  with  the 
word  "possible"  in  the  proposed  phrase 
"the  new  highwall  shall  be  eliminated  to 


the  maximum  extent  practical."  One  of 
the  commenters  felt  that  because 
"practical"  is  not  defined,  the  rule  could 
be  abused  through  changing  economic 
conditions  and  insolvency  of  the 
operator.  The  other  commenter  believed 
that  an  operator  who  is  remining  an 
area  benefits  from  having  to  move  less 
overburden  and  therefore  the  operator 
should  be  expected  to  create  a  net 
improvement  in  the  existing  condition  of 
a  remined  area. 

OSM  agrees  that  changing  external 
economic  conditions  or  the  possible 
insolvency  of  the  operator  should  not  be 
the  criteria  used  in  the  determination  of 
whether  a  specific  mining  proposal  will 
satisfy  the  requirement  for  highwall 
elimination.  For  this  reason,  the  interim 
final  rule  has  been  revised  to  require  the 
operator  to  eliminate  the  highwall  to  the 
n'aximurn  extent  terhpically  practical. 
Under  this  language  OSM  intends  that 
accepted  engineering  practices  be 
included  in  the  evaluation,  not  the 
overall  financial  condition  of  the  coal 
operator.  OSM  believes  the  inclusion  of 
the  term  "technically  practical"  in  the 
interim  final  rule  will  accommodate  the 
commenters'  concern  without  opening 
the  rule  to  extreme  interpretations  in 
situations  under  which  it  may  be 
"theoretically  possible"  to  cover  the 
highwall.  but  which  would  require 
extraordinary  measures.  It  is  OSM's 
intent  to  require  the  operator  to 
eliminate  that  portion  of  the  highwall 
and  technologically  can  be  eliminated 
using  standard  backfilling  and  grading 
techniques. 

However,  the  second  commenter's 
suggestion  that  less  overburden  has  to 
be  moved  in  a  remining  situation 
appears  to  be  misplaced.  In  fact, 
overburden  depth  for  a  remining 
situation  is  usually  greater  than  for  the 
original  operation  since  the  cut  generally 
advances  further  into  the  mountainside 
in  the  steep-slope  contour  operation. 
OSM.  however,  shares  the  commenter's 
desire  to  improve  the  conditions  in  areas 
impacted  by  past  mining.  The  interim 
final  rule  should  help  accomplish  this 
goal  as  well  as  minimize  unnecessary 
impacts  in  virgin  areas. 

B  Section  826.12(b)(lj 

Paragraph  (b)(1)  of  the  rule  states  that 
the  person  who  conducts  the  surface 
coal  mining  and  reclamation  operation 
must  demonstrate  that  the  minimum 
static  safety  factor  for  the  stability  of 
the  backfill  is  at  least  1.3.  The  rule  also 
states  that  the  fill  shall  be  designed  by  a 
qualified  registered  professional 
engineer. 

A  commenter  recommended  deletion 
of  the  requirement  in  the  proposed  rule 
that  standard  geotechnical  analysis  be 


used  to  demonstrate  the  stability  of  the 
backfill,  because  geotechnical  testing  is 
only  one  of  several  methods  used  to 
determine  stability.  OSM  agrees  that 
there  are  other  acceptable  methods  of 
determining  stability,  and  the 
requirement  to  use  geotechnical  testing 
has  not  been  adopted.  The  same 
commenter  pointed  out  that  the  phrases 
"In  each  case"  and  "all  portions  of  (the 
backfill)  are  unnecessary.  OSM  agrees 
that  they  are  superfluous,  and  they,  too, 
have  not  been  included  in  the  interim 
final  rule. 

In  afddition  to  the  required 
demonstration  of  the  1.3  safety  factor, 
the  phrase  "designed  by  a  qualified 
registered  professional  engineer"  has 
been  inserted  to  ensure  that  whatever 
method  of  determining  stability  is  used, 
the  fill  will  be  designed  properly.  This  is 
in  accordance  with  the  requirement  of 
§  r80.14(c](2). 

C  Section  826.12fb/(2) 

According  to  new  §  826.12(b)(2).  all 
spoil  generated  by  the  mining  operation 
and  oXher  reasonably  available  spoil 
must  be  used  in  backfilling  the  area  to 
eliminate  the  highwall  ta  the  maximum 
extent  technically  practical.  In  the 
proposed  rule,  the  word  "or"  was  used 
in  describing  the  spoil  to  be  used  in  the 
backfilling  operation.  In  the  interim  final 
rule,  "or"  has  been  replaced  with  "and" 
to  make  it  clear  that  both  the  spoil 
generated  by  the  mining  operation  and 
other  reasonably  available  spjjfil  are  to 
be  used  for  backfilling  and  not  one  or 
the  other. 

The  phrase  "so  as  to  eliminate  the 
highwall  to  the  maximum  extent 
practical"  in  proposed  §  826.12(b)(2)  was 
an  inadvertent  and  unnecessary 
repetition  of  the  same  phrase  in  the 
introductory  paragraph  in  §  826.12(b) 
and  has  therefore  not  been  included  in 
§  826.12(b)(2). 

D.  Section  §  826. 12(b)(3) 

New  §  826.12(b)(3)  will  require  that 
the  backfill  must  be  graded  to  a  slope 
which  is  compatible  with  the  approved 
postmining  land  use  and  which  provides 
adequate  drainage  and  long-term 
stability. 

The  word  "approved"  was  added 
before  "postmining  land  use"  at  the 
suggestion  of  a  commenter.  This  is  the 
same  term  used  in  the  postmining  land 
use  rules  at  §{  826.133  and  817.133. 

Another  commenter  advocated  adding 
the  word  "surface"  before  "drainage"  to 
indicate  that  the  rule  covers  surface 
drainage  only,  because  a  distinction 
should  be  made  between  overland  flow 
from  precipitation  events  and  infiltrated 
shallow  subsurface  water  flow  and 


E.  Section  i. 

New  §  82 
any  remnai 


J  Ml 


Federal  Register  /  Vol.  47,  No.  219  /  Friday.  November  12.  1982  /  Rules  and  Regulations         5131  g 


nonstorm  base-flow  seepage  from 
underdrains  and  filter  systems.  OSM 
(.annot  accept  the  idea  of  restricting 
drainage  considerations  to  surface  flow, 
because  there  may  be  situations  where 
shallow  subsurface  water  flow  must  be 
considered  when  designing  and  building 
the  backfill  area.  Also,  the  suggestion 
was  made  that  the  drainage  should 
complement  existing  surface  drainage 
patterns.  Although  §§  816.41(b)  and 
817.41(b)  require  that  changes  in  the 
location  of  surface  water  channels  be 
minimized,  it  could  be  undesirable  to 
perpetuate  drainage  patterns  that  have 
formed  in  previously  mined  areas  and 
that  may  be  directed  onto  material 
previously  placed  on  the  outslope  or 
that  may  not  be  compatible  with  the 
approved  postmining  land  use. 
Therefore,  the  suggested  language  has 
not  been  added. 

E.  Section  §  826.12(bj(4) 

New  §  826.12(b)(4)  will  require  that 
any  remnant  of  the  highwall  must  be 
stable  and  not  pose  a  hazard  to  the 
public  health  or  safety  or  to  thn 
tmvironment. 

One  commenter  wanted  the 
corresponding  provision  in  the  proposal 
modified  to  eliminate  an  unnecessary 
restraint.  OSM  has  retained  the 
language  of  the  proposed  rule  to  ensure 
protection  from  hazards  to  the  pu!ilic 
health  and  safety  and  to  the 
enxiroument  in  the  remined  arcM 

One  commenter  wanted  clarification 
of  which  highwall  remnant  the  rule 
applies  to  by  adding  the  word  "new"  to 
the  requirement.  OSM  recognizes  that  in 
most  operations  the  operator  will  be 
working  with  a  new  highwall  as  a  result 
of  remining.  But,  OSM  does  not  intend  to 
restrict  the  rule  to  new  highwalls. 
l.iecause  there  may  be  circumstances 
where  a  preexisting  highwall  will  need 
to  be  stabilized.  Another  commenter 
stated  that  it  should  be  sufficient  for  an 
operator  to  leave  the  highwall  "no  less 
stable"  than  before  remining.  One  of  the 
goals  of  these  rules  is  to  reclaim 
previously  mined  lands  through 
remining.  and  one  aspect  of  the 
reclamation  is  to  leave  more  stable 
highwalls.  However,  the  word  "made" 
has  been  removed  from  the  phrase 
"shall  be  made  stable"  in  recognition  of 
the  fact  that  some  preexisting  stable 
highwalls  may  not  be  affected  by 
remining.  It  should  be  noted  that  the 
stability  requirement  and  the  other 
requirements  of  this  rule  are  to  apply  to 
every  portion  of  a  highwall  that  is 
affected  by  a  remining  operation. 

Two  commenters  requested  that 
additional  provisions  be  added  to  this 
paragraph  to  include  revegetation  of  the 
highwall  to  the  extent  feasible  or  lo  the 


extent  possible.  OSM  agrees  with  the 
commenters'  concern  since  it  may  not  be 
feasible  or  possible  to  revegeiate 
highwall  remnants.  OSM  beli^'ves. 
however,  that  no  rule  change  is 
necessary  to  address  this  concern. 
Performance  standards  for  revegetation 
of  previously  mined  areas  are  contained 
in  §§  826.12(b)(3)(i)  and  817.116(b|(3)!i!. 
OSM  does  not  believe  any  change  m       • 
those  standards  is  required  here. 

One  of  the  commenters  also  requested 
that  provisions  be  added  to  control 
sedimentation  and  erosion.  Such 
requirements  in  these  interim  final  rules 
are  unnecessary  because  the 
requirements  are  in  addition  to  the  other 
steep-slope  and  general  performance 
standards  for  surface  coal  mining  and 
reclamfTtion  operatiiins.  which  conta'n 
the  requirements  specified  by  the 
commenters. 

One  of  the  commenter.s  n;.-,o  stau'd 
that  access  ramps  and  fences  should  be 
constructed  above  the  highwall.  OSM 
does  not  believe  access  ramps  or  fences 
are  needed  in  all  cases  and  believes  that 
flexibility  should  bn  pro\'ded  fo'  the 
construction  of  whatever  structures  are 
needed  at  the  particular  site  based  on 
the  approved  postmining  land  use. 
Another  commenter  stated  that  the 
permittee  should  be  required  to  use 
geotechnir.d  analysis  to  demonstrate 
the  stability  of  the  highwall.  Along  the 
same  theme,  a  commenter  wanted  the 
permit  app!i.;ation  to  show  that  stabihty 
of  the  highwall  and  outslope  area  would 
lie  achieved.  Another  commenter 
recommended  allowing  a  certification 
from  a  registered  professional  engineer 
on  the  stability  of  the  highwall  for 
protection  of  the  environment,  public 
safety,  and  recovery  of  the  coal 
resource,  liighwall  stability  can  be 
affected  by  either  an  increase  in  stress 
or  decrease  in  strength  of  the  highwall 
material.  No  commonly  accepted 
mathematical  or  physical  means  have 
been  de\ eloped  to  predict  the  stiesses  in 
rock  or  to  tihtam  an  engineering 
estimate  ot  the  strength  of  a  large  rock 
mass.  Frequendy,  the  best  information  is 
simply  related  to  the  hi,t;:i\vaii  slope. 
tyj^e  of  rock,  and  observations  of  ' 
existing  hi,^;hwai!s  urder  similar 
conditions  For  tnese  reasons,  OSM  feels 
that  the  means  used  lo  demonstrate  the 
highwall  stability  should  be  specified  by 
the  regulatory  .uithonty.  depending  upon 
site-specific  conditions. 

F.  Section  S2rxl2lbli5l 

New  §  8C6.12(b)(,5)  will  requi.'-e  that 
spoil  placed  on  the  outslope  during 
previous  mining  operations  not  be 
disturbed  if  such  disturbance  will  cause 
instability  oi  the  n-maining  spoil  or 
otherwise  increase  the  hazard  to  the 


public  health  and  safety  or  to  the 
en\'ironnient. 

One  commenter  beheved  thrjt  rt 
should  be  mandatory  that  unstable 
material  on  the  outslope  be  used  aa 
backfill  The  commenter  stated  that  only 
by  this  mechanism  would  unstable 
outslopes  be  removed  in  sec-ond-cul 
operations  if  it  is  not  economical  to  do 
so 

OSM  has  not  imposed  such  a 
requirement  in  the  interim  final  rule 
because  there  may  be  situations  where 
more  damage  would  be  caused  by  the 
mandatory  removal  of  unstable  spoil  In 
addition,  mandatory  operations  on  steep 
slopes  or  unstable  spoil  may  jeopardize 
the  safety  of  the  equipment  operator.  If 
such  spoil  was  reasonably  available  and 
was  needed  to  eliminate  the  highwall,  it 
would  have  to  be  used  for  that  purpose 
so  long  as  the  hazard  to  the  public 
health  and  safety  is  not  increased. 

G.  Proposed  §  826.12(b)(6}  Not  Adopted 

The  proposed  requirement  to  achieve 
maximum  recovery  of  the  coal  resource 
given  economic  and  technical 
constraints  in  proposed  Paragraph  (b)(6) 
has  not  been  adopted  in  the  interim  final 
rules.  The  change  from  the  proposal  was 
made  because  maximum  utilization  and 
conservation  of  the  coal  is  required  of 
all  surface  coal  mining  operations  under 
Section  515(b)(1)  of  the  Act  and 
§§  816.59  and  817.59  of  the  existing 
rules.  The  proposed  requirement  was 
therefore  duplicative.  Although  the 
existing  sections  require  utilization  of 
the  best  appropriate  technology 
currently  available  to  maintain 
environmental  integrity,  that  standard  is 
not  imposed  on  the  maximum  utilization 
and  conservation  of  the  coal. 

Two  commenters  expressed  concern 
about  the  discussion  in  the  preamble  to 
the  proposal  of  a  showing  required  by 
the  operator  as  to  how  far  mining  would 
have  to  proceed  into  the  mountain  in 
order  to  generate  sufficient  spoil  to 
completely  cover  the  highwall  and  the 
reasons  why  mining  to  that  point  would 
not  be  economically  or  technically 
feasible.  See  47  FR  at  P29  and  930.  They 
staled  that  certification  by  a  registered 
professional  engineer  that  insufficient 
spoil  was  available  should  be  adequate, 
and  that  the  proposed  requirement 
would  place  an  excessive  burden  on  the 
operator. 

One  commenter  pointed  out  that 
regardless  of  the  economic  and  technir  .i! 
stipulations  of  the  rule,  mining  will 
proceed  only  to  the  point  where  the  mw 
cut  would  ()p  unprofitable,  whether  or 
not  enough  spoil  woula  be  generated  to 
cover  the  highwall.  Theretore,  the  rule 
would  not  affect  the  degree  of  highwall 


51320        Federal  Register  /  Vol.  47.  No.  219  /  Friday.  November  12.  1982  /  Rules  and  Regulations 


elimination  or  of  reclamation  of  the 
area. 

Another  commenter  recommended 
that  the  phrase  "of  the  coal  mining 
operator"  should  be  added  at  the  end  of 
proposed  S  826.12(b)(6).  This  would 
require  the  assessment  of  maximum  coal 
recovery  to  be  based  on  the  equipment 
used  by  the  person  who  proposes  to 
remine  an  area,  as  well  as  on  the 
characteristics  of  the  site.  Two  other 
commenters  reflected  the  same  belief 
that  the  requirement  should  be  based  on 
individual  operators'  equipment.  In 
contrast,  another  commenter  stated  that 
in  order  to  assure  maximum  coal 
recovery,  so  that  an  area  will  not  be 
remined  in  the  future,  an  operator 
should  be  required  to  use  the  best 
technology  available — the  equipment 
that  results  in  extraction  of  the  most 
coal  in  the  locale  of  the  operation. 

OSM  beheves  that  choice  of  the 
equipment  an  operator  uses  for  coal 
mining  is  an  individual  responsibility 
and  not  a  proper  role  for  OSM.  In 
addition.  OSM  believes  that  economic 
and  technical  constraints  are  proper 
considerations  in  determining  the 
maximum  utilization  and  conservation 
of  coal.  There  is  no  requirement  that  an 
operator  recover  additional  coal  if  it  is 
unprofitable  to  do  so  (assuming  other 
performance  standards  are  met).  As  to 
the  nature  of  possible  economic  and 
technical  constraints  which  justify  a 
limitation  of  mining.  OSM  continues  to 
support  a  case-by-case  determination  by 
regulatory  authorities  based  upon 
showings  by  individual  operators.  The 
existing  rule  is  satisfied  by  a 
demonstration  that  all  coal  which  is 
economically  feasible  to  be  recovered 
will  be  mined.  See  44  FR  15178  (March 
13. 1979)  for  a  further  discussion  of 
S§  816.59  and  817.59.  Spoil  generated  up 
to  that  point  of  mining  will  be 
considered  as  reasonably  available  and 
will  have  to  be  used  to  eliminate  the 
highwall. 

OSM  is  in  complete  agreement  that 
remining  activities  should  improve  the 
environmental  character  of  previously 
mined  areas  that  were  not  reclaimed  to 
the  standards  established  by  the  Act. 
But  it  also  recognizes  the  wide  diversity 
of  factors  that  determine  how  much  coal 
can  be  economically  recovered  from  a 
particular  site  and  to  what  degree  a 
specific  area  can  be  reclaimed  through 
reminng. 

H.  Response  to  Other  Comments  on  the 
Proposed  Rule 

The  relationship  between  the 
abandoned  mine  land  (AML) 
reclamation  provisions  of  Title  IV  of  the 
Act  and  the  performance  standards  of 
Title  V  was  discussed  in  four  comments. 


Two  commenters  believed  that  a  legally 
remined  area  would  be  removed  from 
consideration  for  reclamation  by  the 
Abandoned  Mine  Land  Reclamation 
Fund  established  under  the  Act.  To  the 
extent  that  a  remining  operation  affects 
a  portion  of  previously  mined  land,  the 
operator's  reclamation  responsibilities 
are  established  by  Title  V  of  the  Act  and 
the  rules  promulgated  thereunder, 
including  these  rules.  A  portion  of  land 
previously  left  totally  or  partly 
unreclaimed  which  is  not  affected  by  the 
remining  operation  would  still  remain 
eligible  for  funding  under  the  AML 
program  assuming  that  the  other 
requirements  in  Title  IV  of  the  Act  are 
met. 

Two  commenters  urged  using  money 
from  ♦he  AML  fund  to  subsidize 
remining  operations,  thereby  assuring 
maximum  coal  recovery  and 
reclamation.  One  of  those  conunenters 
believed  further  that  determination  of 
whether  an  area  should  be  remined  is  a 
responsibility  of  the  Title  IV  authority, 
and  that  remining  should  not  be  allowed 
without  a  waiver  from  that  authority. 

The  issue  of  subsidization  of  remining 
activities  from  the  AML  fund  is  beyond 
the  scope  of  this  rulemaking.  OSM  is  in 
the  process  of  examining  issues  arising 
out  of  the  relationship  between  Titles  IV 
and  V  of  the  Act.  However,  nothing  in 
the  Act  requires  a  Title  IV  waiver  before 
a  Title  V  permit  may  be  issued  for  a 
mining  or  remining  operation. 

One  commenter  proposed  that  the 
rules  should  allow  reentry  into  areas 
that  have  been  fully  reclaimed  according 
to  the  standards  of  the  Act  and  the 
rules,  as  there  would  be  times  when 
changed  market  conditions  would  make 
it  economical  to  return  to  previously 
mined  areas  for  additional  coal 
recovery.  Remining  may  occur  in  an 
area  that  has  been  fully  reclaimed  under 
the  Act.  but  the  operation  must  meet  the 
performance  standards  of  the  Act 
including  total  elimination  of  the 
highwalls.  Another  commenter 
remarked  that  the  rules  do  not  consider 
the  economics  of  remining  an  area  that 
is  currently  being  mined.  Where  there 
are  continued  operations  under  a  permit, 
this  is  not  a  remining  situation.  The  rules 
adopted  today  for  steep-slope  mining 
are  for  a  special  situation  where  the 
spoil  from  the  previous  operation  is 
unavailable  for  highwall  elimination. 
Therefore,  these  special  remining  rules 
do  not  apply  to  operations  in  areas 
where  there  has  been  past  compliance 
with  the  Act  or  there  is  a  continuing 
responsibility  under  the  Act. 

Two  commenters  believed  that  OSM's 
Technical  Memorandum  1  (TM  1,  46  FR 
62034,  December  21,  1981),  which  deals 
with  the  issue  of  drainage  or  road 


structures  on  backfilled  materials  in 
steep-slope  areas,  conflicts  with  the 
second-cut  remining  rules.  They  contend 
that  TM  1  calls  for  highwall  elimination, 
and  that  it  therefore  conflicts  with  the 
second-cut  remining  rules,  which  allow 
partial  elimination  of  the  highwall  when 
there  is  insufficient  backfill  material  due 
to  the  previous  operation.  Technical 
memorandums  are  issued  to  assist  the 
public  in  complying  with  and 
understanding  statutory  and  regulatory 
requirements  in  various  technical  areas. 
TM  1  provides  guidelines  for  normal 
mining  operations  where  total  highwall 
elimination  is  required.  These  remining 
ruler,  merely  allow  partial  highwall 
elimination  only  in  cases  of  insufficient 
backfill  m  remining  situations. 
Therefoie,  there  is  no  conflict  between 
TM  1  and  these  interim  final  rules. 

One  commenter  stated  that  the  rules 
omit  consideration  of  access  to  proven 
coal  resources  in  cases  of  national 
emergencies.  One  of  the  purposes  of  the 
Act  stated  in  Section  102(f)  is  to  strike  a 
balance  between  the  protection  of  the 
environment  and  the  Nation's  need  for 
coal  as  an  essential  energy  source. 
These  rules  attempt  to  strike  that 
balance.  The  rules  are  not  intended  to 
address  national  emergencies.  The  same 
commenter  continued  that  he  believes 
the  best  interests  of  the  owner, 
government,  and  miner  are  not 
considered  by  these  rules.  OSM 
considered  the  purposes  of  the  Act 
when  developing  the  proposed  and 
interim  final  rules  and  believes  that  the 
rules  are  a  reasonable  interpretation  of 
the  Act's  provisions  and  consistent  with 
its  purposes.  The  interests  of  all  persons 
were  considered  during  this  rulemaking 
process. 

III.  Procedural  Matters 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  E.0. 12291  and  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  eoie/se?.). 

These  interim  final  rules  are  not  major 
rules  and  do  not  require  a  regulatory 
impact  analysis  because  they  allow  less 
costly  reclamation  procedures  for 
mining  in  previously  mined  areas. 

These  interim  final  rules  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  make  it  easier  for  small 
operators  to  remine  and  reclaim 
previously  mined  areas. 


/ 
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National  Environmental  Policy  Act 

OSM  prepared  an  environmental 
assessment  (EA)  on  the  impacts  of  the 
revision  of  §  826.12(b)  and  the 
cumulative  impacts  of  this  revision  in 
relation  to  revisions  of  certain  other 
rules.  In  the  finding  of  no  significant 
impact  (FONSI)  for  those  certain 
revisions  whose  cumulative  impacts 
were  analyzed,  this  revision  of 
§  826.12(b)  was  considered  to  be  in 
Category  I,  which  contains  those 
revisions  for  which  the  analysis  of 
impacts  is  sufficiently  certain  to  support 
a  FONSI.  This  revised  rule  was  also 
reconsidered  in  the  draft  supplement  to 
OSM's  Final  Environment  Statement 
OSM-EIS-1  and  will  be  reconsidered  in 
the  final  supplement  to  OSM-EIS-1. 

List  of  Subjects  in  30  CFR  Part  826 

Coal  mining,  Environmental 
protection.  Reporting  and  recordkeeping 
requirements.  Surface  mining. 
Underground  mining. 

Accordingly.  30  CFR  Part  826  is 
amended  as  set  forth  herein. 

Dated:  October  10,,  1982. 

Wm.  P.  Pendley, 

Acting  Assistant  Secretary:  Energy  and 

Minerals. 


PART  826— SPECIAL  PERMANENT 
PERFORMANCE  STANDARDS- 
OPERATIONS  ON  STEEP  SLOPES 

1.  In  §  826.12,  paragraph  (b)  is  revised 
to  read  as  follows: 

§826.12    Steep  slopes:  Performance 
standards. 

*         *         *         *         * 

(b)  The  disturbed  area  shall  bp 
backfilled  and  graded  to  comply  with 
the  piuvisions  of  §§  816.101-810  106  and 
817.101-817.106  of  this  chapter  to  return 
the  site  to  the  approximate  original 
contour  and  completely  cover  the 
highwall;  Provided,  however,  th.it  where 
contour-mining  operations  affect 
previously  mined  areas  that  were  not 
reclaimed  to  the  standards  of  this 
chapter  and  the  volume  of  all 
reasonably  available  spoil  is 
demonstrated  in  writing  the  regulatory 
authority  to  be  insufficient  to  completely 
backfill  the  highwall,  the  highwall  shall 
be  eliminated  to  the  maximum  extent 
technically  practical  in  accordancr  with 
the  following  criteria. 

(1)  The  person  who  conducts  the 
surface  coal  mining  and  reclamation 
operation  shall  demonstrate  to  the 
regulatory  authority  that  the  fill, 
designed  by  a  qualified  registered 
professional  ensincer.  has  a  minimum 


static  safety  factor  for  the  stability  of 
the  backfill  of  at  least  1,3 

(2)  All  spoil  generated  by  the  nDniiig 
operation  and  other  reasonably 
available  spoil  shall  be  used  to  backfill 
the  area.  Reasonably  available  spoil 
shall  include  spoil  generated  by  the 
mining  operation  and  other  spoil  !ck  .i!ed 
in  the  permit  area  that  is  accessible  :u)d 
available  for  use  and  that  when 
rehandied  will  not  cause  a  hazard  lo  the 
public  safety  or  significant  d.i.m,ii>>.'  to 
the  environment. 

!3j  The  backfill  shall  be  graded  to  a 
slope  which  is  compatitiie  w:'!;  :r'c 
appro\ed  postmining  l.in(i  ,is.   ,ir.,j 
which  provides  adequate  drainage  and 
long-term  stability. 

(4)  Any  remnant  of  the  highwall  shall 
be  stable  and  not  pose  a  hazard  to  the 
public  health  and  safety  or  to  the 
e-nvironment, 

(5)  Spoil  placed  on  the  outslope  during 
previous  mining  operations  shall  not  be 
disturbed  if  such  disturbances  will 
cause  instability  of  the  remaining  spoil 
or  otherwise  increase  the  hazard  to  the 
public  health  and  safety  or  lo  the 
en\;riinment. 

*  •  «         *         * 

(Pub.  L.  95-87,  91  Stat.  445  (30  U.S.C.  1201  et 
seq.)) 

[t-T  !1„r  »:  ,,iH..<  1--  !,..<  M-ltMZ  8-45  a„| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Resources  and  Services 
Administration 

Designation  of  Medicaiy  Underserved 
Areas;  Ust  of  final  Deletions 

agency:  Health  Resources  and  Services 
Administration.  HHS. 
action:  Notice. 

SUMMARY:  This  notice  is  to  advise  all 
interested  individuals  and 
organizations,  particularly  Health 
Systems  Agencies  and  State  Health 
Planning  and  Development  Agencies,  of 
the  final  deletions  from  the  Lst  of  areas 
that  have  been  designated  as  medically 
underserved  artas  (MUAs).  The  final 
deletions  result  from  analysis  of 
comments  received  since  the  publication 
on  October  28, 1981,  in  the  Federal 
Register  [46  PR  53320}  of  areas  proposed 
for  deletion. 

DATE:  These  areas  are  deleted  effective 
November  12, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  Bohrer,  Acting  Associate 
Bureau  Director,  Office  of  Primary  Care, 
Bureau  of  Health  Care  Delivery  and 
Assistance,  Room  7A-55,  Parklawn 
Building,  5600  fishers  Lane,  Rockville, 
Maryland  20857.  Telephone  number  301 
443-2260. 

SUPPLEMENTARY  INFORMATION:  A 

notice  was  published  in  the  October  14, 
1981.  Federal  Register  (46  PR  506771 
announcing  that  certain  areas  that  were 
designated  as  MUAs  were  proposed  to 
be  deleted  from  that  listing  That  notice 
described  how  the  proposed  Usting  of 
deletions  was  generated,  but  the  actual 
listing  of  the  areas  was  inadvertently 
not  published  with  the  notice.  However, 
the  listing  of  areas  proposed  for  deletion 
was  published  in  the  October  28. 1981 
Federal  Register  [46  FR  53320).  The 
proposed  deletions  were  based  on  the 
most  recently  available  national  data. 
Comments  and  more  current  local  data 
were  requested  from  all  interested 
individuals  and  organizations.  In 
addition,  governors  of  States  in  which 
MUAs  were  proposed  for  deletion  were 
consulted  by  letter. 

Comments  from  areas  where  the  lack 
of  MUA  designation  would  be  critical  in 
the  Department's  fiscal  year  1982 
Community  Health  Center  [CHC) 
funding  decisions  were  considered  first. 
Commenters  who  submitted  more 
ciurent  local  data  that  was  analyzed 
have  been  notified  individually  of  the 
decision  regarding  their  submissions.  In 
addition,  affected  CHCs  have  been 
notified  regarding  the  loss  of  MUA 
status. 


Dated:  October  26,  1982. 
Robert  Graham. 

Administrator.  Assistant  Surgeon  General. 

Deletions  to  Current  MUA  List 


County  name 


Census  tract 


Alabama 


Jefferson 


Morgan 

Tuscaloosa... 


0008  00.       00' 100,  0012-00. 

0013  00,       0015.00.  0017.00, 

0018  00,       0044  00,  0048.02, 

0104  OC,       0114  00.  0119.00, 

0125  00  013C0O,  0133.00, 
0138  00.  0U1,OZ 

0052  00 

0103  00,  0106  00,  0125.00. 


Outer  KeichiKan  Dtviskxi 


MCO/CCO 


Skagway-^'aKuiat  Yakuiat  Pordoa 

Division. 


MCD/CCO 
Parker  Ov  ,  WoKton  Dtt. 

Census  Trad 


Pima.. 


Aricanaas 


Boons. 


Benloo 

Craighead.. 

PulasU 


Satoe 

Washmgtoo.. 


MCD/CCO 
Brightwater   Twp.,   Mount  Verrxin 

Twp 

Big  Creek  Tvwp ,  Buttak)  Twp.. 
Lake  City  Twp.,  Little  Texas 
Twp  .  Maumetle  Twp. 

Census  Tract 

0012  00  0013  00,  0018.00, 
0038  00,  0040  02,  0043.00. 

0106  00 

0101  00,  0105  00,  oiiaoo. 


Camorma 


MCD'CCD  m  Prevtoualy  WhoM 
Countias 

San  Benito    Hoilister    Div ,    San   BanHo-Blttar- 

watar  Dtv ,  San  Juan  Bautista 
On. 

MCO/CCO 

Imperial Calipalna  Dw  .  West  Itnpartal  DIv, 

Merced Dos   Pak>s   Div ,   LodngatoivDelhi 

Div 
Sierra  ..__„_.__...„.„._  East  Sierra, 
yjpa Vjba  Poothills  Div 

Census  Tract 

Kern  0037  00,  0060  00 

Los  Angeles 1923  00.        203100,        2034.00, 

2061  00.  206300,  2087.00, 
2069  00,  2095  00,  2098.00, 
2113  00,  211B.0O,  2146.00, 
2184  00,  4024  04,  5746  01, 
575800,  5766,00,  5767.00, 
7014  00. 

Napa 2013  00 

Sacramento 0009  00,   0010  00,   0013.00, 

0094  00.  0095  00 

San  Bernardino 0O49  00.        0058  Oa        0059  00, 

0060  00 

San  Diego 0056  00,  0170  04.  0200.01, 

San  Francisco 0124  00,  0255  00 

Sanu  Clara 5009  00,  5010  00. 

Solano  _ 2527  00 

Tulan  ..- 0002  00,  0006  00, 

Colorado 

Cheyenne  _.— . 


Deletions  to  Current  MUA  List— 
Continued 


County  name 


Census  tract 


Custer 

Huerfano 

Jackson 

Kiowa 

Lake 

MCD/CCO  in  Previously  Whole 
Counties 

Montezuma Cortez  Div ,  Dolores  Dtv ,  Mancos 

Div.,  Pleasant  View  Div. 

MCD/CCO 

Baca. Campo  Div, 

Lirwotn Hugo  Div ,  Kan/al  Div. 

Logan - _ Crook  Div ,  Fleming  Div 

Morgan Woldona  Div ,  Wiggins  Div. 

Pt*ips_ Haxtun  Div. 

Census  Tract 

Adams 0089  52. 

Pvjsblo - 0006  00,       0008  00,       001 1  00, 

0015  00,  0019  00,  0020.00, 
0026  00,  0028  02,  0030  02. 


Chattahoocnee. 
Clarke   


Cotmectlcut 


MCD/CCO 

Windham Easttord    Town,    Killingty    Town, 

Plainfield  Town.  Pomtret  Town, 
Putnam   Town,   Sterling   Towa 

Census  Tract 

Fairfield 0201  00.  0222  00,  0716  00. 

H«tford 5016.00.        502100,        5022  00, 

5034  00. 

Middlesex 5408,00, 

Now  Haven 140900.  1417  00.  142400. 

New  London 6907  00.  6968  00 


Honolulu 


Delawar* 

New  Castle 

0006.01,  0 

Census  Tract 
006  00 

Dtotrtct  of  CdumMa 

000500, 

001400, 
0038  00. 
0074,01,008 

0033  01, 

0036  00 
0069  00 

0041  00, 

a, 01. 

FlorMa 

MCD/CCD  in  Previously  Whole 

Counties 

Bay 

L/rm  Haven   Div  ,   Mexico  Beach 

Div.,     Panama     City 

Beaches 

Div ,  Springfield  Div, 

QuN 

Port  St  Joe  Div 

Hendry 

_  Oewiston  Div, 

MCD/CCD 

Okaloosa 

Crestview  Div. 

Census  Trac 

Alachua ..._ 

000200 

Browwd 

0405  00,        0421  00 

0901  00, 

1001.00. 

0»)a 

0002.01.         002  08. 

0004  03, 

0015.02.      003602, 

0052.00, 

005300,      006400, 

0066.00, 

006702,      0083.03, 

0104  00, 

0106  02,0113  00,0114  00, 

Ouval 

0007  00,        0008  00, 

0022  00. 

002300,      0027.00, 

0113.00 

0155  00. 

Escambia 

OOOSOO.        0014  00, 

0019  00 

0020.00,      002100, 

0022.00 

0024.00,      002500, 

0026.00 

0032.00.  0034,00. 

0018.00,  004900. 

0114,00. 

Seminole 

0210.00.0212  00. 

FrankJIn.. 
Qlynn.„ 


UMI 


iously  Whole 


Mexico  Beach 
;ity     Beaches 
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Deletions  to  Current  MUA  Ust- 
Continued 


County  name 


Census  tract 


MCD.'CCD  in  Previously  Whole 
Counties 

^'oup         ,_ _..  «J>oottsforcl  Oiv  .  Hillcrest  Div    La 

Grange    D-v      Mountviiie    Dn. 
Oak      Grove      Ov ,      Pleasant 
Grove  Dfv  ,  latum  D'v 

Upson Atwater  Drv  .  The  Rock  Vatesv.li-? 

Drv-.  Thomaston  D'v 

MCD/CCTl 

Catoosa RingyGid  Div 

Stephens _..  Toccoa  Creek  Div 

Census  ^lact 

Gnatnam 002100  0022  00  0023  00 

0^30  00,       0032  00        0033  00 
0036  01    0106  02 
Chattahoocriee  02O1  00 

Clarke  000100  0(X)4  OC  ^W^M. 

0008  00        0010  00        0011  00, 
001200 

Oouglas 0803  00  0804  00 

f-'t'tton 0008  00         0017  00  ooiqoc 

0104  00. 
"ichmond 0004  00         Oooe-X).        0007  00 

0009  00    0014  00,  0015  00 


Honolutu.. 


HannH 


0062.02 


'Census  TiacI 


Clearwater 


BmqMam 


MCO/CCD  in  Previously  i'Vhote 
Counties 

BfBdctoOt  Div  AlriOgt  Div  Fon 
Han  Div  ,  Firth  Div  Shellpy 
Otv  ,  Moretand  Drv 


MCD.CCO 


Senewah .. 
Gem _... 


Tensed  Div 
Sweet  Div. 


Illinois 


^utnam  

MCD'CCD  in  P-oviousiy  Whole 
Counties 

Oe  Witt Saineti  Twp     Glmtoma   Tv»p  ,  Oe 

Witt  Twp .  Harp  Twp  ,  Nixon 
Twp ,  Rutledge  Twp ,  Santa 
Anna  Twp  .  Texas  Twp  ,  Wa- 
pella  Twp  Waynesville  Twp., 
Wilson  Twp 

'"''organ      „ _ Aitexarxlef    P-ec      Arcadia    Free 

Centerviiie  Prec  ,  Ctiapm  Prec 
Concord   Prec     Franklin   Prec  , 
Jacksonville     Prec       Literberry 
Prec.  Lynnvilie  Prec     Markfiam 
Prec  ,  Weredosta  Prec     Murray 
ville    Prec      Nortonville    Prec 
Pisgah    Prec      Prentice    Prec 
Sir>clair   Prec ,    Woodson    Prec 

Saline         —     Brushy  Twp  ,   Cottage  Twp  ,   East 

Eldorado  Twp  Harnsburg 
Twp ,  kxJependence  Twp , 
Long  Branch  Tmrp  Mountain 
Twp .  Raleigh  Twp  Rector 
Twp  ,  SlDne+orT  Twp  Tate 
Twp 

Warren  .  „ Benvick     Twp  .     Coldbrook     Twp. 

Ellison  Twp ,  Floyd  Twp 
Greenbush  Twp ,  Hale  Twp 
KeHy  Twp,.  Lenox  Twp.,  Mon- 
mouth Twp .  Point  Pleasant 
Twp.,  Spmg  Grove  Twp. 
Sunner  Twp  Swan  Twp. 
Tompkins  Twp. 


Deletions  to  Current  MUA  List- 
Continued 


County  name 


Certsus  trad 


Washington.. 


Ashley     Twp       beauco^jD     *  wv: 

RolO      Twp,      ^ovtr^^^fn  'wp 

Hoytelon   Twp  Irvwiglon  Twp.. 

Johannistxirg  Twp ,  i  iveiy 

Glove     I'wr  \ashvilie  Twp  . 

Oakdait  "wp  filot  Khlic  Twp.. 

PluT   Hrli  Twp  Pichvew  ^wp 
Veneov  ^/^p 

MCD.'CCD 

Camp   Point   Twp     Money   Creek 
Twp..  Keene  Twp. 


i^rroli 
'..ass 

Clinlon 

Coles 

Edgar..., 
Fulton... 


MCD/CCD 

Lima  Twp 

ArerTZVille  Twp 

"fshtown     Twp 

Meridian 

Twp., 

Santa  Fe  Twn 

Ashmore  Twp 

rca^eston 

Twp 

Pleasant  Grove  Twp 

Edgar  Twp 

Biicklwai     Twp 

Hams 

Twp., 

Joshua  Twp     Ltfwistown  Twp., 

vewno'it  Twp 

Iroquois    _..       Pigeon    Grove    ^wc  Stockland 

*wp 

La  Salle  _ Treedorr  t^^    nop*^  Twp 

Montgomery  Bois    D  Arc    Twp .    Butier    Grove 

TwD  ,  Hiiisboro  Twp 

Shelby Stgel  Twp 

Wukamson „ bionelort  P-ec. 

Census  Tract 

Champaign 0002  00 

Cook  031000,         0317,00,  032000. 

•               032100        0514  00,  0608  00, 

0^3 1  00        0708  no  0719.00, 

0803  00,       0810  00,  0812.00. 

0813  ro,       081500.  160300, 

2306  00,       2406  00.  2409,00, 

241100,       2420  00,  2426  00, 

2415  00,       2524  00  2607  00, 

270100,       2708  00.  2/09  00, 

2829,00.       2910  00,  2915  00. 

2919.00,       3005  00  3014  00. 

3107  00,       320100,  330100 

3403  00,       3506  00,  3509  00, 

3512  00,       3701  00,  3704  OO, 

3904  00.       3907.00,  4004  00, 

4'>07  00        4008  00.  4914  00* 

■SBCS  00,       6606  00  6609  00, 

6717  00,       680100.  6805  00, 

6806  00,       681100,  6812  00, 

7105  00,       7207  00,  8095.00, 

8123  00,       8126  00,  8528  00, 

8146  00.       8149.00.  8150  00, 

815ti»,      8-SO.OQ,  8290,00. 
8297  00, 

P"oria  'MO^ty^         0010  00  1X112.00, 

0013  00   0017  00 

Hock  Island 0206  00.  0224  00 

Sangamon „ 0008  00. 

vermilion    ._.. 0109,^, 


Indiana 


Steutwn 


Fayette 


0'-inge. 


:^- 


MCO/CCD  in  Previously  Whole 

Coumes 

Columbia  ^wp  i  ,o''n*.rsviltfe 
Twp,  Fairview  ''wp  Harrison 
Twp  .  JaCKSon  Twp  Je'-'^ings 
Twp.,  Orange  Twp    Posey  Twp 

f"rench  Lick  "^wp  ,  Greentieid 
Twp.,  Jackson  Twp  Northeasi 
Twp.,  Nortnwesl  Twp  ,  Orange 
ville  Twp  ,  Orleans  Twp  Paot' 
Twp.,  Southeas:  7wp 

Big  Greek  Twp  ,  Cass  Twp  .  Jack- 
son Twp  Monon  Twp  Praine 
Twp,,  Pnncelon  Twp  Pound 
Grove  Twp  Union  T^p  Wes; 
Point  Twp 


Deletions  to  Current  MUA  ust- 

Continued 


Counlyi 


CanaaMd 


Adams    .. 

Jav 

Jetter^on .. 
Jennings    . 

Hr>r» 

'^'arv:ioiDii  . 
Rush 


SI. 


mXUCCD 

Union 


Twp 


Deartxxn. 
Lake 


Marian 


Mays    Twp 
Twp 

Pern  Twp 
Saluca  iwc 
Loveti  Twp 
Viqo  Twp. 
While  River  Twp 
Orange  Twp 


Census  Tract 

0603  00.  0805  00 

0108.00,        0114  00,        0122  00 

0124  00,  0129  00,  0302.00, 
34iaxXl,        3416.00,        3501  00. 

35021)0.      3506  00.      351O00. 

351100.      3514.00,      351700, 

3S2S.00.      3S2800,      353aaO. 

3538  00.  3&S2  00.  3558  00 


Adams 


Chickasaw.. 


Delaware  , 


Tama... 


MCO/CCD  m  Prsviousiy  Whole 
Counties 

Cad  Twp..  Colony  Twp ,  Douglas 
Twp.,  Gainl  Twp..  Jaaper  Twp , 

Imcoln  Twp  Mefce>  Twp.. 
Moilawa,  'wr  ,.,'nior  Twp.. 
Wasnirxji^r   ',^ 

Chdiasaw  Tiwp,  Oayion  Twp. 
OaarfieM  Twp  ,  Dresden  Twp  . 
Ffwlencksburg  Twp..  New 
Twp,  Richland  Twp. 
I  Twp.,  utica  Twp 

Adam*  Twp ,  Dremen  Twp.,  Col- 
*»  Grove  Twp,  Cokiny  Twp, 
OalBware  Twp,  Hazel  Green 
Twp,  North  Forli  Twp,,  OneKia 
Twp  ,  Prame  Twp,  South  Fork 
Twp ,  Union  Twp 

Buckingham  Twp  Carlton  Twp,. 
Carroll  Twp  .  .ia'>  'wp  Co- 
lumbia Two    C.rysia    '  ^l     Gerv 


Taylor,. 


.Mli,,gf          «; 

..■n,..jir 

wt 

Oneida  Twp 

Otter  Creek  Twp , 

Richland     Twrp ,     Tama 

Twp, 

ToleOc  Twp 

Benton       'wp 

Clayton 

Twp. 

Dana*  T„r 

'-.av   '^wv 

Grant 

Twp.,   Gr    -■ 

*:       '-I,'.," 

'■n> . 

Jackson      « 

Ma".'  rf 

wp 

Mason    ■  «-^ 

W,'x1rt*,^. 

'*p- 

Plane    '  wp 

»on 

Cherokee.. 

Clarke 

CI»r»on 


Greene 
Hamilton  . 
Howarel    . 
Koesuth- 
Louisa 


Paio  Alto., 

Sac _ 

Union,, 
Vd"  Buren.. 
lA  apelka 


Pitcn.-      wr 
Troy      wL 

Boanman      Twp .      Cass     Twp 
GiaPd     Two       Mendon     Twp 

■^e^v        "^WT'  VnlQs        '^wp 

Wagr^flr   '  wp 
jeie^sf.'    'wc- 
Wilua-  s  '«. 
Verne-   >.■•■  i;j^    ■  wp 
Luvome    T  wp .    Wtiitlemore   Twp 
Columbus   Qty   Twp  .   Ehot   Twp.. 

Morning  Sun  Twp  ,  Port  Louisa 

Twp    Wapelo  Twp 
Rush  Lake  Twp  ,  Walnut  Twp 
I.  evev  '  wt 
New  Hope  iwp 
Jackson  ^wo 
Adams      Twc        .  y)t^F^i»^      "*-, 

Richia'''C  'wp'. 


Biack  Hawk 

Ponawanamta. 


,-""1ViS 

0005  00 

0215  00,  0308  00, 


raa 


Cneven'^" 
Cowley 
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Deletions  to  Current  MUA  List— 
Continued    I 


County  na-ne 


Census  traci 


Harper 

Sievens 


Bourtxyi 


Craw'wt) 


Keany 


btanton 
Sumoe»  ... 


Bartjef .  .. 
Hanntton  ., 
Jefferson. 
Kingman  .. 

PhiHips  

Ric« 

Rooks 


Botlef 

Leavenworth.. 
Sedgwidi 

Snawnee  

Wyan<jotte 


MOD  CCD  IP  Prevous'v  /.'■.o.e 
Counties 

D'V*ood  "^^p  Fo-^  5cort  City. 
Frankkn  Twp  Freedom  T«p 
Marmaton  T^vp  Mtii  C^e^y 
T»vp ,  Osage  Twp  Pawnee 
Twp  Scott  Twp  Ti^oertliH 
T»vp     Aalnul  Twp 

Baker  Two  Crawford  Two  Fron 
tenac  City  Grant  Twp  Osage 
Twp ,  Pinsburg  City.  Shendan 
Twp  .  Srierman  Twp  Washing 
ton  Twp 

East     HiBpard     Twp       HaiTand 
Twp  ,  Kendall  Twp    Lakm  Twp 
Southside  Twp     West  HiObarfl 
Twp 

BurdicK  Twp    Clarvs  C-reek  Twp 
Council   G^ove    Twp     Dia'nond 
Valley    Twp      Etm    C^eek    Twp 
Four  Mile  Twp  ,   Gartie-d  Twp 
G'andview       Twp ,       Highland 
Twp  ,  Neosho  Twp    Oho  Twp  . 
Overland    Twp      Pa.'Ver    Twp . 
Vaiiey  Twp  .  War'^er^  Twp 

Manter  Twp    Stanton  Twp 

Avon    Twp      Belle    Piaine    Twp.. 
Biutt  Twp     CaiOwe'i  Twp  ,  Chi- 
kaskia     Twp       Conway     Twp. 
Creek      Twp .      Dnon      Twp 
Downs  Twp  ,  Eden  Twp     Fa'  s 
Twp    Gore  Two    Greene  Twp 
Guelpn  Twp    Harmon  Twp..  IHt- 
rx>is      Twp.,      Jacxson      Twp 
London      Twp .      Moms      Twp 
Osborn  Twp     Ortord  Twp  ,  Pal 
estine  Twp    Ryan  Twp    Seven 
ty-Six  Twp  ,  South  Haven  Twp 
Spnngdale  Twp  .   Sumner   Twp 
Vatverde    Twp      Walton    Twp 
Wellington        City         Wellington 
Twp 

MCD'CCD 

Kio«va  Twp 
Syracuse  Twp 

Rock  Creek  Twp  ,  Un.on  Twa 
Bennett  Twp 
Logan  Twp 
Farmer  Twp 
Stockton  Two 

Census  Trac" 

0206  00 

070900,  O'tOOO  0711  00 
0004  00.        0O06  00         0033  00 

0078  00 
0003  00,  0004  00,  0014  00 
040800.        041201  041202 

0416,00,       0417  00,       0420  02 
0425  02.  0426  00,  0431  02 


Kantucky 


Pon<jleton 


Boyle 
Hardm 
Hopkms 


Mason 

Woodford.. 


Jefferson 


MCD/CCO  m  Previously  Whole 
Counties 

Butler   Div ,   Falmouth   West    D'« 

MCD'CCO 

JonctJon  Crry  Div  .   Pem/viHe   Div 

Cecilia  Dm .  Summit  l>v 

Dawson     Spnr>gs    Div      Motions 

Gap  Div  .  St  Charles  Div 
Maysville  Div. 
Versailles  North  Div 

Census  Tract 

0057  00,  0O65  00,  0066  00 
0067  00  0068  00  0072  00 
007800 


Deletions  to  Current  MUA  List— 
Continued 


County  name 


Census  trad 


Aes'  Feliciana 


LaFoutctw... 


Ward  9 


MOD 'CCD 


Census  T-act 


Orleans 


St  Bernard- 


0003.00.         0007  02  0009  04 

0013.01.  0015  00       0025  03. 
0026.00.       002?  00.       0036  00. 

0037.02,  0046  00.      0064  00 
0096.00.  0102  00.  0106  00 

0303  00.  0307  00. 


Main* 


Somerset.. 


Washington.. 


MCD/CCD  in  p.-eviously  Whole 
Count.es 

Cambndge  Town.  Canaa.n  Town, 
Cornville  Town.  Dennisstown 
Plantation  Del'oit  Town  Fair- 
lield  Town,  Harmony  Town 
Harriano  Town  Jackman  Town. 
Mercer  Town.  Moose  Rrver 
Town  Norndgewock  Town,  Pal- 
myra Town,  Pittslield  Town 
Ripley  Town,  SkowTiegan 
Town  Smithfield  Town.  St 
Albans  Town  Starks  Town. 
Unorg  Terr  o*  Central  Somers. 
Unorg    Terr    ol  Noth  Somers 

Alexander  Town,  Baileyvilie  Town. 
Seals  Town,  Beddington  Town, 
Calais  City  Centerville  Town, 
Ctiariotte  Town,  Codyville  Plan, 
tation,  Columbia  Falls  Town. 
Columbia  Town,  Cooper  Town 
Crawford  Town,  Cutler  Town, 
DebiQis  Town,  Dennysville 
Town  Grand  Lake  Stream 
Plantation,  Jonesboro  Town, 
Machias  Town,  Machiasport 
Town  f^arshfield  Town,  Meddy- 
t)er-ips  Town,  Mtlbndge  Town, 
Nortnlieid  Town,  Pembroke 
Town  Plantation  No  14,  Plan- 
tation No  21,  Robbinston 
Town  Roque  Bluffs  Town,  Tal- 
madge  Town.  Unorg  Terr  of 
Baring,  Unorg  Ten  of  East 
Central  Vancetioro  Town, 
Waite  Town,  Wesley  Town. 
Whiting  Town.  Whitneyville 
Town 


MCD/CCD 

Franklin    Rangeiev  Town.  Weld  Town 

Kennebec Clinton  Town 

Lincoln Bristol  Town.  Damanscotla  Town 

Dresden  Town,  Edgecomt 
Town   South  Bnstol  Town 

0'*0'd         „ Hiram  Town 

PenoDscot »»..».»...      Gartarxl  Town    Greenbush  Town 

Kenduskeag  Town.  Wmn  Town 

YorX Parsoniieid  Town 

Census  Tract 
Cumberland 0008  00 


Maryland 


Dorchester .. 


Si   Marys 


MCD'CCD  in  Previously  Whole 
Counties 

Dist  10  Straits,  Dist  11  Draw- 
bridge Dist  13  Bucktown,  Dtsl. 
14  Linkwood.  Disl  16  Madison, 
Dist  17  Salem.  Dist  18  Eltott. 
Dist  4  Taylors  Island.  Dist.  5 
Lakes.  Dist  7  Cambndge.  Dist 
8  Neck 

Dist  1  St  Inigoes.  Disl.  2  Valley 
Lee.  Disl.  3  Leonardtown,  Oist 
5  Mechanicsville,  Dist  6  Patun- 
ent,  Dist  8  Bay,  Disl,  9  St 
George  island 


Deletions  to  Current  MUA  List- 
Continued 


Counly  name 


Census  tract 


MCD  CCD 

Allegany     Disl   31  McCooie 

Ken!      Dist   1  Masseys,  Dist   2  Ken.nedy 

ville,  Dist  5  Edesviiie 
Wcomico     „ Dist   7  Trappe 


Census  Tract 


Anne  A'undel 

Baltimore  City    . 
Pnnce  Georges 


702B  00  7063  00 
0903  00.  2709  03. 
8026  00 


Massactiusetts 


Census  Tract 

Middlese* _. 3524  00,  3548  00  3550  00 

Suffolk 010100.         010300,         060>00 

080100,      0804  00,      0806  00. 

0807  00   0811  00,  0909  00 
Wo.cesier  7316  00 

Mictilgan 

Iron 

MCD'CCD  in  Previous'/  Wnoie 
Counties 

Huron Bad    A<e    City,     Bingham    Twp , 

Bioomfield  Twp.  Brookfiek) 
Twp.,  CaseviHe  Twp  .  Chandlei 
Twp  ,  Colfax  Twp  .  Fairhaven 
Twp  ,  Gore  Twp  ,  Grant  Twp 
Hartxii  Beach  Oty,  Hume  Twp 
Huron  Twp  ,  Lincoln  Twp  Mc- 
Kinley  Twp .  Meade  Twp , 
Oliver  Twp  ,  Pans  Twp  ,  Pointe 
Aux  Barques  Twp ,  Rubicon 
Twp ,  Sand  Beach  Two , 
Sebewaing  Twp ,  Sheridan 
Twp .  Verona  Twp ,  Winsor 
Twp 

Ogemaw     „ Cummmg    Twp ,    Edwards    Twp , 

Foster    "Twp ,     Goodar     Twp , 
Norton     Twp  ,     Ktacking     Twp  , 
Logan    Twp.,    Ogemaw    Twp 
Richland  Twp  ,  Rose  City.  WesI 
Branch  City,  West  Branch  Twp 

Oscoda     Clinton  Twp,  Comins  Twp  .  Elmer 

Twp..  Greenwood  Twp. 

P'esque  Isie         Beannger   Twp..    Bismarck   Twp  , 

Case  Twp,,  Krakow  Twp.,  Metz 
Twp .  Moltke  Twp  ,   North  Allis 
I  Twp ,    Ocqueoc    Twp.,    Posen 

Twp ,  Presque  Isle  Twp .  Pu- 
lawski  Twp.  Rogers  City. 
Rogers  Tyyp 

Sanilac  Austin  Twp..  Bridgehamplon  Twp  . 

Brown  City,  Buel  Twp  ,  Croswell 
City,  Custer  Twp ,  Delaware 
Twp ,  Elmer  Twp  ,  Greenleaf 
Twp  ,  Lamotte  Twp  ,  Lexington 
Twp,,  Marlette  Twp ,  Moore 
Twp.,  Sandusky  City,  Washing- 
ton Twp,,  Watertown  Twp 

Chippewa  ™ Bay   Mills   Twp  ,   Chippewa   Twp  , 

Hult)ert  Twp ,  Picktord  Twp . 
Rudyard  Twp  ,  Supenor  T»»p  , 
Trout  Lake  Twp ,  Whitefish 
Twp 

Delta Brampton  Twp 

Isoco Burteigh  Twp,,  Plaintield  Twp, 

Luce Lakefield  Twp, 

Manistee  „ Manila  Twp 

Otsewgo    Charlton  Twp  ,  Corwith  Twp 

Wexford     Aniioch  Twp,,  Boon  Ty»p  ,  Manlon 

City,  Spnngville  Twp 

Census  Tract 

Clinton „ 0107  00 

Ingham  0041  00 

Jackson „ _„ 0002  00,  0011  00 

Lapeer 0201  00.  021 1  00 

Muskegon 0011  00.  0013  00 

Oakland  1038.01. 


DElETIC 


Counly  nai 


Lake  ol  Ihe  Woo 
^'Hverse „ 


Aaseca . 


Becker  „... 

Carlton. ._ 

FanbauH „ 

Goodhue 
Hubbard 
Koochictting,, 
Lyon 

V3rtin      

i^iiie  Lacs 

Voirison 

letter  Tail 

Wabasha , 

vVinona 


Hennepin.. 

Hamsey .... 
St.  Louis... 


Harnson.. 
Hinds 


Adair 

autlflf 

L:aJtaway  . 

Hooper    .. 

Henry 
jasoei     .. 
Nodaway. 


IMI 
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Deletions  to  Current  MUA  List— 
Continued 


County  name 

Wayne    


Census  trad 


0003  00. 


0016  00  002'  00, 


0035  00,  0039  00  0066  00 

011500,  0175,00.  052100. 

0663  00.  0757  00,  0837  00 
0960  00 


MInnMota 


Lake  ot  itie  Woods.. 
''"^ve^se „. 


Arthur  Twp  ,   Clifton  Two  ,   Croke 

Twp  ,  Doliymount  Twp,  Dumoni 
Village,  Fotsom  Twp .  Lake 
Valley  Twp ,  Leonaiisvilk- 
Twp.  Monson  Twp  Parnef' 
Twp ,  Redpath  Twp ,  Tara 
Two  ,  TaylOf  Twp  ,  Timah  Twp 
Tniah  Village,  Walls  Twp 
Wheaton  Village,  Winasor  ''wr 

MCD'CCD  in  Previously  Whoie 
Counties 

Waseca Allon      Twp .      Blooming      G'ov^i 

Twp  ,  Byron  Twp  ,  Froedor 
Twp ,  tsoco  Twp  Jaresyille 
Twp,  Janesville  vnlage,  New 
Richland  Twp ,  Otisco  Twp 
Vivian  Twp ,  Waldorf  Village 
Maseca  City,  Wlton  Twp 
Woodville  Twp 

MCO.CCD 

Becker      _ Frazee  Village,  Lake  Park  Village 

Carlton Bamum  Twp  .  Carlton  Village 

Faribault „ _  Barber  Twp  ,  Foster  Tap 

Goodhue BelvKtereTwp  ,  Kenyon  Village 

Hutjbard „ Todd  Twp  . 

Koochiching Big  Falls  V-tlaqe 

Lyon     Cottonwood  Viiiaoe   Mmneoia  Vil 

lage 

Vartin      „ Sherburn  Village 

'Mie  Lacs „ _ Kalhio  Twp. 

Vorrison  ..._ _ _  Ripley  Twp 

Otter  Tail _,         PeHcan  Rapids  Vii'age 

WaPasha Lake  City,  Plamview  Village.  Wa 

basOa  City 
"Vinona      _ ™ UticaTwp 


Hennepin.. 


Ramsey 

St  Louis 


Census  Tact 

0033-00.  0036  00.  0042  00 
0044  00.  0046  02.  0052  00. 
0069  00,  0071  00 

0336.00,  0337  fX) 

0131  00 


Misoisdppi 


CensusTracI 

Harnson 0007  00,  0020  00,  0034  00 

Hinds 0006  00.         0009  00,         0019  00 

0137  00.  0108.00 


Missouri 


MCD/CCO  m  Previously  Wole 
I^XJunues 


Ray,. 


Rivei 

Knox. 
Polk 

Pass 


Cam-ten  J/,'0  Fishing 
Two  Grape  Grove  Twp 
vrtle  Twp  Orrick  fwp 
Twp     Rw~*TrTiond  Twp 

Eiiackwater  Twp .  Grand 
Twp .  Liberty  Twp  Marshall 
Twp.,  Miamt  Twp  Salt  F^r* 
Twp  .  Sail  Pono  Twp 


MCD'CCD 

Adair Mneweh  Twp 

3ullQf. — A5h  Hill  Twp    Beaver  Dam  Twp 

lillrs    Bluft    Twp  ,    Neply    Twp 

31  Francois  Twp 
.;arTaway   Bourtx>n     Twp .     Camwood    Twp 

Jadison     T>v3       v\'9st     Fulton 

Twp. 
Cooper      Clear    Creek    Twp      keiiy    Two 

Pilot  Grove  Twp 

r-ienry        Fairview  Twp 

jasper      Jasper  Twp  .  Sarcoxie  T  wp 

Nodaway Jeflefson  Twp.  White  Cloud  Twp 


Deletions  to  Current  MUA  Lisr- 
Continued 


County  name 


Census  trad 


Perry         

Phelps ^ 

St   Francois.. 


Boone _. 

St  Louis 

SI.  Louis  Oily .. 


Bois   Brule   Twr,.   Bra^eau    'wp. 

Union  Twp 
Artingion  Twp  .  Spring  Greets  *wp 
Iron  Twp  ,  Pendleton  Twp 

Census  ^'ac 

OOOl.OO.  0005  00    0008  00 

2123.80 

K)21.00 


Fallon      

Jefter&on .... 
Silver  Bow.. 
Wheatland.. 


Phillips. 


Pondera„ _, 

Sweet  Grass 


Powell 


MCD.'a~D  in  Prevousty  w>-oie 

(3oun;>Ps 

Charto  Dry  .  Poison  Div  Ronan 
Div. 

Dortton  D'v  Lanuusky-Zortman 
Div.,  Loring  Div ,  Begina-Son 
Frame  Div  Saco  Div .  Warm 
Spnng  Creek  Div .  Whitewater 
Div 

Conrad  Div.  Lomad  Ruia.  Bra.-ly 
Div 

NorTb  01  The  re'iowslon.:  D-v 

MCD/CCD 

Avon-Eiiiston  Dtv.,  Cottonwood 
Oiv. 


Nebraska 


Cherry  . 
Garden.. 
Kimball.. 


Butlei 


-ustei __.. 


MCD.'CCD  m  Previously  Whole 
Counties 

Alexis  Twp ,  Bone  Creek  Twp,. 
Center  Twp  .  Franklin  Twp  ,  Lin- 
wood  Two  .  Olive  Twp.,  Plane 
Twp  ,  Plum  Creek  Twp  ,  Read 
Twp  ,  Reading  Twp  .  R  cfiard- 
son  Twp,  Savannah  Twp.. 
SkuB  Creek  Twp  ,  Summit  Twp., 
Ulysses  Twp  .  Union  Twp 
...  Algernon  Two..  Ansley  Two 
Beiwyn  Twp  .  Broken  Bow  Citv- 
Broken  Bow  Twp.  Clift  Twp,. 
Comstock  Two.,  Comer  Twp. 
Custer  Twp..  Dougias  Grove 
Twp..  East  Custer  Twp,  Elim 
Twp  ,  E*  Creek  Twp,,  GartekJ 
Twp  .  Grant  Twp  .  Hayes  Twp  , 
Lilian  Twp  icup  Twp  Milbum 
Twp .  Myrtle  Twp  ,  Ryno  Twp., 
Spring  Creek  Tvrp..  Tnumph 
Twp ,  Vic'ona  Twp.,  Wayne 
Twp.,  West  Union  Twp .  Wes- 
terville  Twp  .  Wood  Rivei  Twp, 

Albany  Twp  A  Tia  Twp.  Ante- 
lope  Twp.  Lij'irado  Twp.,  Em- 
arson  ^wp  fai'iifd  Twp  Mul- 
laily  Twp  Piaire  Dog  Twp, 
Republican  City  Twp.,  Reut)en 
Twp  .  Sappa  Twp  .  Scandinavia 
Twp .  Spring  Grove  Twp 
1  urlrey  Creek  twp  Washington 
Twp 

Arcadia  Twp,  Davis  Cre-r'k  Twp 
Elyria   Twp.,   Etyna  Village.   Fn- 
toirise  Twp    Eurena  Twp    Ge- 
rarHL'rn        Two  IrrJependenl 

Twp,    Liberty    Twp,    MictMoan 
Twp.,    Noole    Twp      Drd    Citv 

Ord      Twp  .      Sprtngoale       'wp 

Vinton  Twp  .  Vale  Twp 

MCO  ■  CCD 

Boy  Buue „ Oorsey  Prec 

Butlaio     Collins  Twp    Sneito^  Twc 

Chase Impen*  Prec  ,  Aauneia  P'ac. 

Saga Wymors  Twp 

Hall South  Loup  Tin 


Valley  . 


Deletions  to  Current  MUA  Ust- 
Continued 


Coijn(y  name 

CenaakKl 

Kndh                    

„„.  Paxton  Prec 

Uncoln _ 

Monil 

East     H4nman    Prec     Sutherland 

P-ec 
E^ridoi'oort  Citv   Cwm  Claili  Ptm; 

Otoe 

Nof«i  Syracuse  Piac 

l^arkns 

Itovada 

MCIVCCO  in  Prevnusly  Whole 
OounSes 

Bea«>  Twp  .  Gabbs  Twp..  Round 
Mountain   Twp.,   Tonopafi  Twp. 


Maw  Hampshire 


Census  Trad 


HBsboro. 


001X00. 


;^umbeiland... 
Essex 


Hudson 


Mercer 


Middtesen.. 


Census  Trad 

0407  V 

0013  00 

•XI 5  00, 

001800. 

0C2*i00. 

0027  00, 

0030  00. 

0032  00. 

0034  00, 

0040  00. 

0057  00, 

0058  00. 

0062  00. 

(X)63.00. 

0066  00, 

ooerxxx 

core  00. 

0083  00, 

0065  00. 

0088  00. 

0089  00, 

0090  00. 

0002  00, 

0096  00, 

01S4  00. 

0168  00, 

0170  00,  0185  00 

001700, 

0044  00, 

0051  00. 

005102, 

0155  00, 

oi69.oa 

0184  00, 

0193  00  0197  00 

._  0001.00, 

0008  00. 

0009  00. 

0010  00, 

0011  00, 

0014  00, 

001500, 

001600. 

0017  00. 

0018.00, 

0019  00, 

oo2aoo. 

0021.00. 

0022.00 

._.  00*5.00. 

0049  00, 

0053  00. 

006500, 

0057  00. 

OOS8  00. 

0059  00 

_.-.  0311.00 

MCZ>/CCO  in  Previously  Whole 
Counve* 


Coiiax 


Raton  Oiv. 


Census  Trad  m  Previously 
Whoie  Couities 


Cuny_. 
Oiero 


OOOZOO. 

0008  00 
0002  00. 

0005  00, 

0009  00 


000300,        000600, 


0003  00, 
0006  00. 


0004  00, 
0O07OO 


Census  Trad 


BamalHIo  „ 
Dona  Ana. 


ootaoa     ooi4.oa 

0042.00.  0048.00 
0015.00 


QQZSM. 


New  Tor* 


MCO>>CCO 


*l'esany „ Qniiw  Tomia  West  Aknond  Town 

v^attarauqua Humphrey  Town. 

C'^fin:\r^,^o  Cover^l'v     T,:.wn     Guilford    Town, 

McODrfman       Town.       Otsellc 

"^  Owr}      Oirtp^     "*  -Twr      P*  f«;r  -  - 
1  '  cvin    Smy'na   '  o^fr^ 

i3;t:*«ne  Pi-attsvrl**^  'nw" 

Jefle'son  :  yme  Town 

Si   Lawrence  Clarp    Town     riinor    ■'own     Firye 

town    Hamrr>cr<(;   "^ ->wr-     P.,SSelt 
town 
Sleutwn „ Wayrtf  ^-iwn 


I 
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Delettons  to  Current  MUA  List— 
Continued 


County  name 


Census  tract 


QrontL  


Kings 
Monroe 


Ono'xJaga 

Suttolk     

Westctiester..., 


0205  00 
0380  00 

000100. 
0004  00 
0009  00 
0101  00 
0'09  00 

0121  00,  0 

0090  00 

0013  00, 
0033  00, 
0047  00 
0053  00 
011202, 
0162  00, 
017201 
0174  02 
0182  00 
01B6  00. 
0194  00 

0053  00  0 

1803  00 

011901 


Census  Tract 

0215  02 
,  0392  00 

0002  00 
0005  00 
001000, 
0102  00 


o:r8  00 

0003  00, 
0006  00, 
00!  1  00, 
0 106  00, 


S63  00.  1 1  4S  00 


001800, 
0039  00 
0049  00 
0062  00 
0137  00 
0164  00 
0172  02 
0178  00, 
0194  00 
0190  00 
0197  02  0202  00 
168  00.  0169  00 


0021  00 
0043  00 
0051  00. 
0097  00. 
0156  02. 
01  70  00. 
017401 
0180  00, 
0186  00, 
0192  00 


North  Carolina 


Swam 

Transylvania.. 


Watauga 


MCO'CCD  in  Previously  Whole 
Couf' tries 

Canada  Twp.,  Caney  ForV  Twp 
CuHovynee  Twp    Dtitsbo^o  Twp 
Mountain  Twp    River  Twp    Sa 
vannah      Twp ,      Scott     CreeK 
Twp.     Syiva     Twp       WeDstef 
Twp 

Tyyp  2  Bensate^  Twp  3  Snef 
fields.  Twp  4  Ritlers  Twp  5 
Deep  River  Twp  6  Gi-een 
wood.  Twp.  7  McNeHis  7*^  g 
Sand  Hill 

Charleston  Twp 

Boyd  Twp .  Brevard  Twp  Catfi- 
eys  Creek  Twp .  Dunns  Rock 
Twp  ,  Eastatoe  Twp  .  Hogback 
Twp  .  Little  Rr/er  Twp 

Bald     Mountain     Twp       Biowmg 
Rock   Twp .   BSue   Ridge  Two 
Boone      Twp  ,      Sfushy      Two 
Cove    Creek    Twp ,    Elk     Twp 
Laurel  Creek  Twp    Hea'  Car^p 
Twp     New   Rive^    Twp     Nortn 
Fork   Twp .   Snawneeha*   Twp 

Census  Trad  m  Previously 
WToe  Cou^'ties 


Dairidson 


0601  00. 
0604  00 
0607  00 
0610 'DO 
061300 
061700 
0620  00 


0602  00 
0605  00 
0608  00 

0611  00. 
061500. 
0618  OC'. 


0603  ac 

0606  00 
0609  00. 

0612  00 
06'600 
061900, 


MCD'CCD 

Avery  „ Beecn  Mountan  Two 

Burde      _.„._..._..,  .    Upper  Creek  T«p 

Haywood  _....    Crabtree  Twp    iron  Du**  T 

Hill     Twp .     Jonatnans 

Twp 

Henderson  .._ Hoopers  Creek  Twp 

Iredell Betnany  Twp.  Staiesvii.e  ' 

Surry  Bryan    Twp      EldO'S    Twp 

Twp ,      Siioam      Twp . 

Westtied  Twp 

Census  Tract 

Alamance 0214  00  02i5  00 

Buncomoa _ 0005  00 

ForsyW      _ 0005  01 

Gaston     _ 0316  00  0317  00 

Guilford    0110  00.        0139  00.        C 

0142  00   0146  00 
Walia 0011  00.  0029  00 

North  Dakota 

Gnggs -. 


*o 
Wa-5-- 

Souin 


Deletions  to  Current  MUA  List- 
Continued 


County  name 


Census  tract 


Penville 


PerncH^ua 
Ransom 
Richland 
Williams.. 


MCD  CCD  in  Previously  Whole 
Countries 

Mo^aii    Div .   South   Renville   Div 

t/CD'CCO 

Cava'ier  D'v  .  Cavalier  South  Oiv 
Lisbon  Div    Listwn  West  Div 
fsiortheast  Richland  Div 
Ray  Div  .   Williston  Drv  .   Williston 
East   Div .   Williston   West   Oiv 


Ohio 


MCD'CCO 

Clay  Twp 

UberTv  Two    Richland  Twp 

Buck  Twp 

Monroe  Twp 

Bowling  Green  Two 

Benton  Twp  .  Crane  Twp 

Cynthian  Twp    Turtle  Creev  Two 

Washington  Twp 
Fairfield  Twp 


Augiai2e 
Guernsey 

HarOin 

Henr-y 

Lie  King 
PaulOmg 

SheiSy 


Washington 


Franklirv. 

Lucas 

Mor^'^ornery.. 


Census  Trad 

OCI 1  7  00 

0047  00   0048  00.  005! 


Summit. 


0001  00 
001900 
0022  00 
0026  00 
0031  00. 
OC134  00. 
0037  00 
0042  00 
0052  00 
0064  00 

501900 


001  600. 
0020  00. 
0023  00. 
0027  00. 
0032  00 
0035  00. 
0039  00. 
0044  00. 
0054  00 


00 
0017  00. 
0021  00. 
0025  00. 
0029  00. 
0033  00. 
0036  00 
0041  00. 
0047  00. 
0062  00. 


Oklahoma 


Jackson 

Oti3*a 


Pawnee      ..._ 
Pottawatomie- 


J  sage 


Gar+ieid 


Comanche.. 
Oklahoma... 


MCD  CCD  in  Previously  Whole 
Counties 

Aitus  Diy  Alius  North  D'v  ,  Altus 
South   Div     East   Jackson   Div 

Miami  Div  ,  Miami  Rural  Div , 
Picher-Peoria  Div ,  Wyandotte 
D'V 

Cleveland  Div 

Maud    D'V      Shawnee    Nortt>east 
D'v     Shawnee   Northwest  Oiv 
Shawnee  West  Div  ,  Tecumseh 
Dw 

Census  Tract  in  Previously 
Whole  Counies 

OlOI  00         0102  00         0103  00 
0105  00   0107  00.  O1C8OO 
MCD/CCD 

Covington  Div 
Kaw  City  Div 

Census  Trac 

0OCI2  00  0008  00.         0010  00. 

001400  001500 

100400  100600         101800. 

1035  00  1043  00         1046  00 
1088  04 


Oragon 


Grant— 


MCC    CCD  ir  Previously  Wnoie 
Counties 

Baker  Qiv  Halfway  Div  Here- 
fored  Di^  Huntington  Div. 
Wir^vilie  Diy 

John   Day   Div     Praine  City   Div 
Seneca  Div 

MCD'CCD 


Cr'f  Agness  Div 

Harney       Drewsey  Div 

Jackson _ „ Prospect  D-v 

Census  Tract 

000'  00 

0052  00  0056  00 

0334  00 


Deletions  to  Current  MUA  Ust- 
Continued 


County  name 


Census  tract 


Pennsylvania 


Forest 


Clearfield 


Greene . 


S.-^yder 


MDC/CCD  in  Previously  Whole 
Counties 

Bloom  Twp  ,  Bradford  Twp  . 
Brady  Twp .  Bnsbin  Borough, 
BurnsKJe  Borough.  Chester  Hill 
Borough.  Clearfield  Borough, 
Coatporl  Borough.  CurwensviUe 
Borough.  Decatur  Twp .  Du 
Bois  City.  Falls  Creek  Borough 
(Parti.  Ferguson  Twp .  Girard 
Twp .  Glen  Hope  Borough 
Goshen  Twp  .  Graham  Twp  . 
Grampian  Borough,  Greenwood 
Twp  Huston  Twp  .  Irvona  Bor 
ough.  Knox  Twp .  Lawrence 
Twp..  Lumber  City  BorO'ugh 
Mahaffey  Borough,  Morris  Twp  , 
New  Washington  Borough 
Newburg  Borough.  Osceola 
Borough.  Pike  Twp  .  Pine  Twp  . 
Ramey  Borough,  Sandy  Twp , 
TrouTville  Borough.  Union  Twp  . 
Waltaceton  Borough.  Westover 
Borough 

(Jenter  Twp  Cumberland  Twp 
Franklin  Twp  .  Freeport  Twp  . 
Gilmore  Twp  ,  Gray  Twp  ,  Jack- 
son Tvirp  ,  Perry  Twp  ,  Spnnghill 
Twp,,  Washingtoh  Twp  Wayne 
Twp 

Adams  Twp  ,  Beaver  Twp ,  Bea- 
vertown  Borough,  Centre  Twp  , 
Franklin  Twp,,  Freeburg  Bor- 
ough, Jackson  Twp,,  McCiure 
Borough,  Middieburg  Borough, 
Middlecreek  Twp .  Monroe 
Twp  ,  Penn  Twp  ,  Selinsgrove 
Borough,  Shamokin  Dam  Bor- 
ough, Spring  Twp  ,  Union  Tyyp  , 
Washington  Twp  ,  West  Beaver 
Twp  ,  West  Perry  Twp 

Berlin  Twp ,  Bethany  Borough, 
Buckingham  Twp,  Cariaan 
Twp  Cherry  Ridge  Twp  ,  Clin- 
ton Twp  ,  Dyetienv  Twp  ,  Lake 
Tvrp ,  Lebanon  Twp ,  LeHigh 
Twp .  Manchester  Twp , 
Oregon  Twp ,  Paupack  Twp  . 
Preston  Twp ,  Prompton  Bor- 
ough Salem  Twp  .  Scott  Twp 
South  Canaan  Twp  .  Starrucca 
Borough  Sterling  Twp.  Texas 
Twp 

MDC'CCD 


Armstrong  Boggs  Twp.   Kittanning  Borough 

Madison  Twp  ,  Mahoning  Twp  , 
Parker  City.  South  Bethlehem 
Borough 

Bedfo'd       Bioomfield   Twp,   Colerain   Twvp, 

Harnson  Twp  Monroe  Twp, 
West  St  Clair  Twp  Woodbury 
Twp 

Clarion        ,.„ „._._. Perry  Twp  ,  Strattanv.lle  Borough 

Columbia  „ Benton      Borough.      Conyngham 

Twp 

Crawford    Athens  Twp,  Beaver  Twp,  Cen 

tennlle   Borough.   ConneautviUe 
Borough,       Richmond       Tyyp 
Rockdale    Twp,    Sparta    Twp, 
Spartansturg    Borough,    Spring 
Twp 

Jelerson    ,,„ ; Big  Run  Borough,  Brookville  Bor- 
ough, Union  Twp 

Lycoming    _ Lewis  Tvyp .   Picture  Rocks  Bor- 
ough 

McKean       .._ Eldrdd  Twp  .  Otto  Twp    Sergeant 

Tvyp, 

Mercer       „ Lake  Twp 

Schuylkill  Foster  Twp  ,  Frailey  Twp 

Tioga        Charleston  Twp..  Chatham  Twp  , 

WestlieM  Borough 


Wa/ne 


Greenville 
Richland 

Spahanburg  . 


IJMI 
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'revious'v  Whoie 
nties 

Bradford  Twp . 
Jrtsbin  Borough. 
jgh.  CHesler  Hill 
irfield  Borough, 
igh,  CurwenstfiUe 
atur  Twp .  Du 
i  Creek  Borough 
>n  Twp  .  Girard 
Hope     Borough, 

Graham  Twp  , 
-ugh.  Greenwood 
'wp  ,  Irvona  B<y- 
Twp  ,     Lawrence 

City  Borough, 
jgh.  Morns  Twp  , 
gton  Borough, 
ough,  Osceola 
Twp  ,  Pine  Twp  , 
)h.  Sandy  Twp  . 
jgh.  Union  Twp  . 
rough.  WesTover 


anning  Borough 
Mahoning  Twp 
outh   Bethlehem 

Coterain    Twp 

Monroe    Twp  . 

Twp     Woodbury 


BrooKville  Bo'- 


ure  Rocks  Bor- 


Twp    Sergeant 


Deletions  to  Current  MUA  List— 
Continued 


County  name 


Census  tract 


Union „ „ Hartley  Twp    Lew!Sbi.'g  Borough. 

Umeston*  Twp 

Venango        „ „ Pir>egrove  Twp    Pium  Twp 

Allegheny     _ 0508.00.        0707  00.        0803  00. 

0808  00,  1410  00  160100, 
2502  00.  2503  00.  2505  00. 
4031  00,  4832  OT  4865  00. 
5062  00  5133  00  514100, 
5508  00,  5602  00 

Beaver _ 6013  00         6015  00,        602100 

6028  00,  6041  00  6046  00 

Berks  0019  00,  0024  00 

Erie     „..„„... 0003  00,        0009  00         0014  00. 

0115  00   0'22  00 

Philadelphia 0O03  00,        OC  5  00         002':  OC 

0031  00,  0077  00,  0078  00, 
0087.00.  0C91  00.  0093  00. 
OOM.OO.  0106  00.  0107  00 
0110  00.  0122.00.  0134  00. 
0144  00.  0157,00,  0166  00, 
0167  00.  0168  00  0174  00, 
0207  00.  0208  00  0233  00. 
0301  00.  030^  CO 

Somerset 0215  00  0216  00  0217.00. 

Washington __.  7751  00.  7753  00. 

PiMrtoRico 

Humacoa 

Rhode  (stand 

Bristol 0306.00.  0307  00, 

Providence „ 016000,  0172  00. 


South  Carolirta 


MCD/CCO  in  Previousl>  Whole 
Counties 

Korshaw Camden  Div,.   DeKalb   Diw     E  gin 

Ov  ,  Mt  ZKjn  Div 

Npwberry Newberry    Ov  ,    Newberry    South 

Dfv  Romany  Da- ,  Prospeniy 
Dtv  ,  W^itmtre  D^. 

Census  Tract 

Greenville       0024.00,        0039  OC,  C040  00, 

004100 

Richland _...  000500,        0007  00.  CO09  00. 

0015  00.       0O19  00.  002B01. 

002100.      0105  02.  0107  01. 

011701,  011702 

SpalHnburg    0201.00,        0206  00,  0207  00. 

021100.      0212  00  02'3  30. 

0214.00,       0215  00.  0219  00. 

0220.00,  0232.00, 


South  Dakota 


Jackson,.., 
Walworth ., 


B'ule 


MCD'CCD  ir-.  P-ev.ousiv  wr%oie 
Counties 

At^enca  Twp  Brule  Twp  Cham- 
berian  City  Chamberlain  Twp . 
Cievelarx]    Twp ,    Eagle    Twp 

"'  Grandview  Twp ,  Highland 
Twp  ,  Kimball  Twp  ,  Lyon  Twp  . 
Ola  Twp ,  Plaintield  Twp , 
Pleasant  Grove  Twp,,  Pk,'mrT>et 
Twp,,  Pukwana  Town  Pukwana 
Twp,,  Red  Lake  Twp .  Richland 
Twp,,  Smith  Twp.  Torrey  Lake 
Twp  ,  Union  Twp  ,  Waldro  Twp  , 
West  Point  Twp  ,  Wilbur  Twp 
Willow  Uke  Twp, 


Deletk)ns  to  Current  MUA  List— 
Continued 


County  nanie 


Census  tract 


Fall  Piver 


Meade 


Lawrerrt;e 


Ardmore  Town  Arger'jr^e  Twp 
Cottonwood  7vy-  Oyden 
Twp ,  Dudley  Twp  EdgenxKH 
City  Harmony  T,^  bmeslone 
Twp ,  Loomer  Twp.,  Qelnchs 
Town  Prove  Twp.  Robins  Tixp.. 
Slim  Butte  Twp  ,  Unorg  Terr  of 
NorrheasI  FA ,  LrK>rg  le'i  ol 
Southwest  FA- 

Eagie  Twp  ,  Howard  "Twp  Lake- 
side Twp  ,  Sturgts  Citv,  Union 
Twp .  Unorg  1  err  or  Biack- 
hawk-PI.  Upper  Red  Owl   ^*p 

MCZ'  ccc 

Deac?wood  C'tv  Speariish  City. 
Ur>org.  Terr  ol  North  Lawren, 
Unogr.  Terr    c1  South  Lamrren. 


Bradley ., 


Coftee 

Dickson 


Sevier 


Williamson 


Vaury 

Rutt«r1ofd.. 

Shelby _. 

Sumnef 


K'iDC  CCD  in  Prcv'Oosly  Whole 
Counties 

.  Charleston  Ov.,  Qeveiind  Rural 
Div.,  Southeast  Bradley  Div., 
West  Bradley  Div 

Tullahoma  Dw.,  Tuliahoma  North 
Div 

Burns  White  Blutl  Div .  Dickson 
Div  Tennessee  Oty  Div.,  Van- 
leer  D(v 

Beech  Spnng  Drv.,  CMhonvee 
Div  .  Gatlmburg  Dr^  Seviervilie 
Drv    Wear  valley  Div. 

Boone  D-v .  Johnson  City  Div., 
Johnson  City  North  Div.,  John- 
son C.ty  South  Div.,  Jonesboro 
Drv .  Sulphur  Spnfigs  Div. 

Brentwood  Dw.,  Fairview  Div., 
Frankir,    Drv.,    NolensviUe    Div 

MCD'CCD 

UM*r  Rutherford  Creek  Div., 
Poplar  Top  Div .  Spring  H» 
Div.,  Upper  Big  Bigby  Dw. 

Eaglevitle  Div. 


0007.00, 

0105.00. 
0207.00. 


Census  Tract 
006900.        0073.00, 


Taxaa 


Dallam _ 

Lovir^g .«...._..__,____„ 

MCD'CCD  m  Previously  Whole 
C-ounties 

Concho „  Eoia-Pa-nt  Rock  Drv 

MCDCCD 

Andrews „ And'ows  South  Div. 

"akj  Pinto Paic  Pmto- Santo  Div. 

T.tus     «.....«„....«.  Cookvilie  Ov    Taico  Div. 

Census  Tract 

Be«ar    _ 1203  00.  1403  00.  1418  00 

1501  00  1504  00.  1521  00 

162000.  1^0800  1711.00, 
1907  00 

Dallas    „...„ „_..  0002  01,  0002  02  OOiOOO 

0011  01,  0C''2  00,  001701 

002100,  0024  00,  0025  00 

0026  00.  0027  02,  0C23  00 

0031,02,  0032  01,  0032  02, 

0033,00,  0034  00.  0036  00 

0036.00.  0037  00.  0038  00 

0039.01.  0040  00.  0043  00 
0045,00,  0046  00.  0048  00 
0049  00,  0050  00.  005100 
0053  00,  0064  00.  0055  00 
0056.00,  0057  00.  0069  00 
008600,  0087  01.  0087  02 
0088  00,  0089  00,  0092  01 

0092.02.  0093  02  0113  00 
011401,  016501.  016701 
0181  04. 


Deletions  to  Current  MUA  List— 
Continued 


CouMynaina 

Census  »acl 

Fn<:^             

0003  00  001100  ootsoo 

Gaveston._. 

.    1232  00 

000-  00   000500.  0011,00 

Guaaakipe 

2104  00   2106.00.2108.00 

Kaulman 

0S01  00.        0502  00.        0504.00, 

0506  00.       0508  00.      0510.M. 

051100.0512  00.0513  00. 

LjjtX}ock.......-».....„.<.„ 

0002  02.        0003  00,        0006  02. 

0107  00 

Montgomery 

09C9  00 

Parker 

0401  00.  0402  00.  0403  00. 

Poter  _. 

0108  00   011100   012100 

Rockwall 

0403.00.  0404  00 

Smith 

.  0002.02,      0006.00,      00150.00. 

0017  00,002100. 

TairanI 

0038  00,  0044  00. 

Travis 

0013  02,  0023  02 

WirhiM           

011100.      0113.00,      0116.00, 

_^ 

0137  00. 

IV                                   Utah 

GaiHeW . 

VannoiK 

Orleans... 


MCD/CCO  n  Previously  Whole 
Counties 

Mbant     Tomn.     Barton     Town. 
Charte^on      Town.      Coveiiliy 

■^.^w,  Craltsbory  Town.  Darby 
'  w  j'eenstxjro  Town,  Hol- 
s'V.  '  i>Mr\  Irasbuig  Towrv  Jay 
'  >w'  Morgan  Town,  Newport 
•%  Newport  Town,  Westtieid 
'ow^   Westn'^ore  Town 


MCD/CCO 


Bennington.. 
Orange 


Winhall  Town 
Comth  Towrv 


Galax  City.... 
James  Oty .. 


Culpeper 

Fatx|uier 

Grayson 

Smyth , 

Wythe.......... 


MCO/OCD  in  Previously  Whoia 
Counties 

Calalp*  OUi,  Salem  Disl..  Sie- 

vaivbugDIsL 
Cedar   Run    Dst.    Center    Otst, 

Scott  Disl 
Elk  Oreak  Disl,  OW  Town  DW.. 

Providance  Disl 
AWna  DM.,  Park  Disl.  Royal  Oak 

Disl 
Black  Lick  Dist     East   Wyttwville 

Dist .  Fort  Chrswelt  Disl,  Lead 

Mines    Oisl.    West    Wyttwville 

Dist 


MCD/CCO 

BadlanJ...„..„ Lakes  Disi 

Dimnddia Namczir>e    D.s'      B-waniy    D«t,. 

Sapony  Dist 

Pnnce  George Brandon  Dst    ■'e'->r»ticv  Du- 

RockbixJge Buttato   Dist     •■  e-^    C^re.?*    Drst 

Census  Tract 

Campbell 0206  00   C209  X 

Noitoik  Oty  0009  00         0027  00         0028  00, 

00S4  00  0039  00  0049  00, 
005C  OO    0O65  02 

RichmonoCity 0204  00         0405  00,        040600. 

040S  X    0410.00. 


San  Juan ..._._._ 


CowHt2 


k»CD  CCC  ir  P-pviousiv  wnote 
Counties 

Diy    1    Div    2    Drv    4    Ov    ;    rnv 
6    Div    7    Div    8    >.    s    « ,-.,so 

Drv     Lor^vew  [>v 


51330 
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Deletions  to  Current  MUA  List— 
Continued 


CouMirnam* 


Cerauttact 


Abardeen  Ot«..  Ow.   It  I>>    12. 
Dm.   13.  Ow    S.  On   8.  Ow   S. 

Om.  9.  Hoqmm  Dn. 
0I»    1.  On    ia  ON    M.  Oi«    12. 
Ot».  IX  On.  14.  On    16.  On   I 
On    3,   Dn.   «,   On    5,   Dn    6. 
On   7.  On  8,  On  9,  Omjk  Ov 


Atiam* 

MCD/CCO 
_..  Otv   10.  On  2.  On  8 

A^ntin         

Clar1(Ston  On. 

On  4,  Dn  i 

Skagit-   

yttanm 

Otv   1 
_..._  ON   17,  On   19 

Wmvirglnli 

MCD/CCO  m  Previouslv  Wbote 
Couroe* 

Greenbnar Fort  Spnng  Ot«t.  Ffaf*tonl  Owl. 

Insh    Comar    Otst,    LewsOurg 

Ost_  Meadow  Bluff  OisL.  Whoa 

SotpNjr  0«t 
Morgan -  Ailen  Dist.  Batfi  Owl.  Rock  Gap 

OsL.  Sleepy  Cree*  Ost. 
Pocahontas Edray     Dist.     Greenoan*     Disl . 

Huntersville  Dist 


Randolph . 


Cabal 

Kanaartta. 


Wood  . 


MCD/CCO 
Ory  Fof*  Dot,  New  Interew  Ost 

Census  T'sct 
000500   0008-00   OC'600 

oooeoo.      001200.      009x1, 

011200,  0132  00 
0109  00 

Wisconsin 


Lafayette  _ 


Taylof - 


WasMxim.. 


MCO.  CCD  m  Prevwosly  »Vhota 
Counties 

Belmont  Town,  Selmoot  Village 
Denton  Villsge.  9ianctiard 
Town,  Cuba  Cay  (Part),  Bk 
Grove  Town,  Fayette  Town, 
Gfatiot  Town,  Graoot  Village. 
Kendall  Town.  Lament  Town 
Montjcello  To*n.  Sevrrour 
Town.  Snullstxjrg  Town.  South 
Wayne  Village,  Wayne  Town, 
WNle  Oak  Sfxinqs  Towa 
Willow  Spnngs  Town.  Wota 
Town, 

Browmng  Town,  Che'sea  Town 
Deef  OeeK  Town,  Giiman  til- 
lage, Goodrich  Town,  Green- 
wood Town.  Lrttle  Black  Town, 
LuMn  Village,  Medtofd  City 
Medford  Town,  Rib  Lake  ''own 
Stetsonville  Village,  WesttKxo 
Town. 

Bai^onett  Town.  Bass  Lake  Towt, 
Beavef  Bfook  Town,  Bircnwood 
Town,  Blrchwood  VWage 
Casey  Town,  Crystal  Town,  Ev- 
ergreen Town,  Long  Lake 
Town,  Madge  Town.  Sarona 
Town.  Spooner  City.  Spoonec 
Town,  Spnngtxook  Town,  Son- 
nett  Town,  Stone  Lake  Tow" 
Trego  Towa 


OeuETioNS  TO  Current  MUA  List— 
Continued 


Coun<v 


Census  trad 


MCD/CCO 

Columbia     -- ,    Wyocena  Village, 

Crawtoid  Eastman  Village.  FefryvSle  Vil- 
lage. Haney  Town.  Lyruiville  Vil- 
lage, Mount  Starting  Village, 
Steutjen  Village.  Wauzeka 
Town,  Wauzeka  Village. 

Ooof ea*ey3  Hartxx  Town,  Washington 

Town 

Grant Bagiey   Vllage,   Mount   Hope  VB- 

lage.  Woodman  Town. 

Iowa Arer\a     Village.     Avoca     Village, 

Rewey  Village 

jackwp    Black  River  Falls  Oty,  City  Point 

Town,  HiKton  Vitiage,  Knapp 
Town,  MillstiXi  Town,  Taylof 
Village 

Langlade  ,..,„-«„,„«««,.,-  Amsworth  Town.  Elcho  Town, 
Parnsh  Town.  Summit  Town. 
Upham  Town. 

Manitowoc Reedsvilte  Vitiage 

Monroe  ««___,.„..    CasMon     Village,     G'ant     Town, 

Kerxlall  Village,  New  Lyme 
Tovnn,  Norwalk  Village,  Scott 
Town   W'lion  Village, 

On<*i^  ,,    , Enterpnse        Town,        Sctioepke 

Town 

^w^r^e         Elmwooo  Village   Union  Town, 

I.-»mfw.a.Qaw  Caledonia  Town.  Ettnck  Town,  Et- 

»x*  Village,  Gaiesville  City, 
Pigeon  Falls  Village,  Unity 
Town 

Walworth        Bkx)mf)eid     Town,     Fonlana     on 

Geneva  Lake  Vil ,  Geneva 
Town  Sfiaron  Town,  Wilhams 
Baj  v'liage 


Racine 


Census  Tract 

0040  00, 

0083  00. 

010100 

01 OT  00 

0105  00. 

0109  00 

0"i  M, 

011300. 

011400 

0  "■  a  00 

0120  00. 

0121  00 

DIM  00 

0'4COO 

0001  00 

Wyoming 


Campbell 
Converse 


MCD/CCO 

Aibd.^v         

„ RocK  Pivef  Ov. 

S^f""'^lar      ..™.«„ 

Shoshoni  Ov 

«„«„ Shenda^  Otv 

.»».« Upton  C»v 

Outlying  Areas 

MCC  CCD  m  Prevousiy  Whole 
Countiea 

G.-ann. „„ 

™ Aqana  "^eigHtg    Asan.  BanSgada. 

DeOedo      Mansiiao.     Stnaiuna. 
Tamuning.  Yigo 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Requests  That  Certain  Areas  Be 
Designated  as  Medically  Underserved 
Areas 

agency:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Notice. 


SUMMARY:  This  notice  is  to  advise  all 
interested  individuals  and  organizations 
particularly  Health  Systems  Agencies 
and  State  Health  Planning  and 
Development  Agencies,  that  the 
Department  is  reviewing  a  number  of 
requests  that  certain  areas  be  added  to 
the  current  listing  of  areas  designated  as 
Medically  Underserved  Areas  (MUAs]. 
Governors  of  affected  States  will  be 
consulted  by  letter  regarding  the 
proposed  designations  in  their  States. 
These  areas  are  being  reviewed  as  the 
result  of  requests  for  designation 
submitted  by  Health  Systems  Agencies. 
DATE:  Individuals  and  entities  wishing 
to  comment  on  the  proposed 
designations  must  do  so  by  December 
13, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  Bohrer,  Acting  Associate 
Bureau  Director,  Office  of  Primary  Care. 
Bureau  of  Health  Care  Delivery  and 
Assistance,  Room  7A-55,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857.  Telephone  301-^43- 
2260. 

SUPPLEMENTARY  INFORMATION:  Criteria 
and  procedures  for  designating  areas  as 
MUAs  and  a  list  of  MUA  designations 
were  published  in  the  Federal  Register 
on  October  15, 1976  (41  FR  45718-45777). 
In  addition,  on  October  14  and  28,  1981, 
notices  were  published  in  the  Federal 
Register  (46  FR  50677  and  46  FR  53320] 
proposing  deletions  of  some  MUAs 
because  of  changes  in  available  data 
and  revisions  in  the  weighting  of  data 
since  the  October  15, 1976  publication  of 
the  MUA  list.  The  designation  of  MUAs 
has  significance  for  eligibility  or  priority 
in  number  of  Federal  health  programs 
including: 

(1)  Community  Health  Centers 
(Section  330  Public  Health  Service  (PHS) 
Act): 

(2)  Health  Maintenance  Organizations 
(Title  XIII  PHS  Act); 

(3)  Health  Resources  Development 
(Title  XVI  PHS  Act):  and 

(4)  Medicare/Medicaid- 
Reimbursement  for  Rural  Health  Clinic 
Services  (Titles  XVIII  and  XIX  Social 
Security  Act). 

Individuals  and  entities  wishing  to 
comment  on  these  requested  additions 
to  the  MUA  list,  which  the  Department 


is  presently  considering,  must  do  so  by 
December  13, 1982. 

ADDRESS:  Comments  should  be  mailed 
to:  Mr.  Richard  Bohrer,  Acting  Associate 
Bureau  Director,  Office  of  Primary  Care, 
Bureau  of  Health  Care  Delivery  and 
Assistance,  Room  7A-55,  Parklawn 
Building,  5600  Fishers  Lane.  Rockville, 
Maryland  20857. 

Dated:  October  26.  1982. 
Robert  Graham, 

Administrator.  Assistant  Su.'-opon  Genera/. 

Proposed  List  of  Medically  Underserved 
Areas 


County  Name 


Counbes 


Caltlomta 


Census  Tract 

Sacramento 0055  02     0062  02,     0063  00     0064  00, 

0065  00.   0366  00,    006-00    0066  00. 
0069  00.  0072  04 


Connecticut 


Census  Tract 

New  Haven 1402  00      1403  00,     1404.00.     1405  00, 

1406  00.    1407,00,    1415  00.    1416  Oo! 


Flortda 


B'o*a'd 


Census  Tract 

0'03X),  0"04  00,  0107,00.  0302,00. 
0303  X  0304  00,  0305.00,  0306.00,' 
0307  00.  0308  00 


Idaho 


P'i/ene „.  Enbre  cxHjnty. 

UCD/CCD  ' 

*<la Kuna  Twc  .  Orchard  Twp 

Canyon Malta  Twp.,  Huston  Twp 


Iowa 


Monroe 


En;re  ccxinty. 


Maisachusett* 


M.ddiesex 


Census  Trad 

205100      2052  00,     2060  00,  206100 

2062  00,    2063  00.    2064  lOO,  2065  00, 

2066  00    2067  00,    2068  00,  2069  oo! 
2070  00   2072  00 


Michigan 


Census  Tract 


v\ay'ne „„„ , 


5042  00 
5046  00. 
5' OS  00. 
511700, 
5124  00, 
5126  00, 
5132  00, 
6136  00 
514C  00. 
6144  00, 
5148  00 
515200, 
515700, 
5165  00, 
5182  00. 
5186  00, 


5043  00. 
504  7  00 
511000, 
5121  00. 
5125  00 
6129  00 
5133  00, 
5137  00 
5141  00, 
5145  00, 
5149  00, 
5153  00, 
6161  00. 
5167  00. 
5183  00. 

5187  00 


5044  00 
5107  00, 

5111  00 
5122  00, 
5126  00 
5130  00. 
6134  00 
6138  00 

.  5142  00 
6146  00. 
6'SOOO 
6156  00 
5162  00 
5168  00 
6184  00 

6188  00 


5045  00, 
5108  00 

61 12  00 
5 1  23  00 
6-2'  00 
5'3'  00 
5135  00 
6139  00, 
6143  00, 
614'  00 
6-51  00, 
5156  00 
5'64  00, 
6-i'9  00, 
5-86  00. 


N««r  Jeraey 


Proposed  List  of  Medically  Underserved 
Areas — Continued 


Essex,, 


Passaic , 


Census  Iraci 

009900      010000,     010100  O'OJOO 

010300,    0104  00,    0105  00  O1O6OO 

010700,    010800,    010900,  011000, 

011100,    011200,    011300  011400 

011500,   011600,   011700,  oiteoo 

1603  00,  1804  00,  1805  00,  1806  00 
180700. 


County  Name 

Counuea 

Mm  Vo(* 

Vvestchesier 

Census  Trad 
0133  04  0135  00.  013600.  0137  00. 

N«w  Iteuco 

Bernai  lie 

Census  Trad 

0023  00      0024  00      0025  00      0026  00, 

oar- 00.  0026  00    002900    003000 

0031.00     0032  00     0034  00     0035  00 
OUJb.OO     0040  00     0043  00     0044  00 
0045,00,  0046  00,  004?  00 

Ohio 

Hamson  — „„„..™. 

.  Entre  county 

Cu>aiioga 


1081.00.     1062.00,     10e3.m,  10M00, 

lOeSXJO.   1006.00,   1112i)0,  1115.0a 

111600.    111700    111800,  111900, 

1142  00  1162  00, 

1165  00,  1166  00, 
1182  00,  1163  00, 

1166  00.  1187  00. 


1135  00  1136  00 

1163  00  1164  00 

1167  00,  1168  00 

1184  00,  1165  00, 
1192  00 


Perry.. 


MCD  COD 
Bea.-fret(J  Twp  ,  Clayton  Twp    Coa;  ^wp  , 
Hamson  Twp  .  Jacksor  Twp    Monaay 
CreeK  Twp ,  Monroe  Twp    p,ke  'wp 
Pleasant   Ti»p.,   Reac)ir>g    Twp     Sail 
Lick  Twp, 


Pennsylvanto 


Census  Trad 

Lackawana 000 1  00,     000200.    000300,     0004  00, 

0007  00,   0014  00,   0015  00,   0024  00! 
0025  00,  0026  00,  0029  00. 


South  Dakota 


Minnehatia.. 


Census  Trad 

000100.  0002  00.  0003  00.  0005  00, 
0006  00.  0007  00.  0008.00,  0009  00 
0015  00.0018.00. 


Tans 


Census  Trad 

■'eMe'-son 005100.    0052  00.    0062  00     0063  00 

0069  00 


Washington 


Frankim.. 

K'ng   — 


Entre  county 

Censjs  T.act 
0299  00.     0304  00.    0305  00     0306  00 
0307  00.   0306  00.   0309  00.   0310  00 
031100.0312  00. 


Wisconsin 


Forest 

Oconto... 


MCD  ceo 

Arr-T5tror,^  •  .^  Bsgiev  Twp  B'a?eau 
Twp  Breea  Twp  Dotv  Twp  Mc>w 
Twp     Lakewooc   T,^,     Maple   vaiio> 

Twp  Rrven/iew        Twp  Town<,e->J 

Twp  ,  Sunrig  Twp 


'The  following  abbreviations  a-e  used  ki  th.8  bsl    Minor 

^oCns'^p'^.ir^^'    "''^"'   ^°'^''    ''••'"°"   '^°'    "^ 


!^K  !).„  8:-i'aii  F::..d  n-in-e:  g:45«m| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[Docket  No.  2019-213] 
50  CFR  Part  611 


Foreign  Fishing 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOA.A). 
Commerce.  . 

action:  Proposed  rule. 

summary:  NOAA  proposes  the  1983 
poundage  fee  schedule  for  foreign 
vessels  fishing  in  the  fishery 
conservation  zone.  Under  this  fee 
schedule,  foreign  vessels  will  pay  for  30 
percent  of  the  FY  1982  Magnuson  Act 
costs,  and  foreign  fleets  will  be 
encouraged  to  reduce  their  bycatch. 
Comments  are  also  requested  on 
offering  discounted  fees  and  conducting 
competitive  bidding  for  allocations 
during  1983.  This  action  is  needed  to 
comply  with  section  204{b)(10)  of  the 
Magnuson  Act. 

date:  Comments  must  be  received  on  or 
before  December  13, 1982. 
ADDRESS:  Send  comments  to:  Permits 
and  Regulations  Division,  F/CM7, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street,  N.W.,  Washingtion, 
D.C.  20235. 

Copies  of  the  regulatory  impact 
review  (RIR)  and  a  detailed  breakdown 
of  NMFS  costs  are  available  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT 
Susan  E.  Jelley,  202-634-7432. 
SUPPLEMENTARY  INFORMATION:  NOAA 
proposes  a  schedule  of  fees  for  fishing 
during  1983  by  foreign  vessels  in  the  U.S. 
fishery  conservation  zone  (FCZ).  The 
new  schedule  will  result  in  collections  of 
approximately  $43-45  million.  This 
amount  is  determined  as  described 
below.  As  in  previous  years,  no  fee  will 
be  collected  by  the  Federal  government 
for  U.S.-caught  fish  received  at  sea  by 
foreign  flag  processing  vessels  (joint 
ventures). 

Total  Cost  of  Administering  the  Act 

Section  204{b](10)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act)  (16  U.S.C.  1801  et 
seq.)  states,  in  part  "The  fees  .  .  .  shall 
be  at  least  in  an  amount  sufficient  to 
return  to  the  United  States  an  amount 
which  bears  to  the  total  cost  of  carrying 
out  the  provisions  of  this  Act 
.  .  .  during  [FY  1982]  the  same  ratio  as 
the  aggregate  quantity  of  fish  harvested 
by  foreign  fishing  vessels  within  the 
fishery  conservation  zone  during  [1981] 


bears  to  the  aggregate  quantity  offish 
harvested  by  both  foreign  and  domestic 
fishing  vessels  within  such  zone  and  the 
territorial  waters  of  the  United  States 
during  [1981]". 

Cost  to  the  Federal  government  of 
carrying  out  the  provisions  of  the 
Magnuson  Act  were  calculated  for  FY 
1982  using  the  same  methods  used  to 
develop  the  1982  fee  schedule  (see  48  FR 
55729,  November  12. 1981).  All  National 
Marine  Fisheries  Service  (NMFS)  units 
submitted  documentation  of  the  planned 
use  of  their  funding  allocations.  The 
documents  are  "operations  plans", 
which  include  a  narrative  description  of 
activities  and  the  amount  budgeted  for 
labor,  travel,  contracts,  etc.  The 
operations  plans  were  analysed  to 
identify  the  costs  of  performing 
functions  under  the  Magnuson  Act, 
without  regard  to  legislative 
authorization  for  certain  activities 
predating  the  Magnuson  Act.  NOAA's 
policy  is  to  calculate  the  full  costs — not 
incremental  costs — both  direct  and 
indirect,  for  performance  of  services  for 
others  [NOAA  Budget  Handbook, 
Chapter  2,  Section  3).  Documentation  of 
NMFS'  determination  of  Magnuson  Act 
costs  is  available  at  the  above  address. 
The  documentation  specifies,  by  unit, 
the  amount  of  each  operations  plan 
considered  to  contribute  to  the  total  cost 
of  carrying  out  the  provisions  of  the 
Magnuson  Act.  Using  this  process,  the 
total  FY  1982  N'MFS  cost  was 
562.245,700. 

There  is  no  increase  in  NOAA  costs 
from  FY  1981.  The  "Sea  Grant"  costs  are 
those  funds  appropriated  for  support  of 
university-conducted  programs  meeting 
specific  fisheries  management  needs 
under  the  Magnuson  Act.  (See  Table  1). 

Table  1.— Fiscal  Year  1982  Magnuson  Act 
Costs 

[Thousands  o(  dollars] 


NMFS 

Alaska  Heqlon  „_ 

Noftt^ast  Center....™.. 
Northeast  Region ..,.«« 
Norttiwest  Cent8f..,__ 
Northwest  Region ..««« 
Southeast  Center  ..__.„ 

Southeast  Region , _... 

Southwest  Center ._....___. _—»...--_... 

Southwest  Region. ._.. ... _. 

WasNngton  Otfice _-...-... 

Total     

NOAA. 

National  Ocean  Survey— Heel  operations 
National  Ocean  Survey— s^ip  operationa. 

Sea  Grant         

Procurement  and  Personnel   ,...._.„.„.._. 
Environmental  Data  Services  ._»„„_„ 

'  Obeerver  program  a  not  »idude<J. 


Total 


$2.6418 

11,576.0 
3.183.3 

10,338.0 
2,182.2 
8,009-5 
2.878.0 
5.486.2 
1,804.8 

13,157.0 


'62,246.7 


146 
2,830 
483 
480 
245 


The  U.S.  Department  of  State 
estimates  its  FY  1982  costs  at  $280,000. 
The  U.S.  Coast  Guard  estimates  its  FY 
1982  costs  at  $78.1  million  (including 
$11.16  million  for  shoreside  base 
support,  which  was  not  included  when 
calculating  FY  1981  costs).  Therefore, 
total  FY  1982  Magnuson  Act  cost  was 
$144,835,700. 

The  ratio  of  foreign  to  total  catch 
during  1981  was  calculated  as  described 
at  47  FR  625  for  the  1981  fee  schedule. 
The  calculations  are  presented  in  Table 
2. 

Table  2.— Estimate  of  Ratio  of  Foreign 
Catch  to  Total  Catch,  1981 

[including  internal  waters] 


Total  U.S.  reported  catch  ' 


17,265 

222.207 

56.043 


Exclusions: 

Inlemational  waters  (exc  tunas) 

Tunas 

Freshwater  fine.  G.  Lakes  alewives) 

Total (295.516) 

Adjusted  US    cornmercial  catch  in  lemtonal 

waters  and  fishery  conservation  zone  (FCZ)....|  2.630.466 

Add  correction  lor  moHusks  ' 787,920 

Add  recreational  catch  ' 185,068 


Metnc  tons 


2.925.981 


Total  US-  catch,  temtonal  waters  and 
FCZ  

Add  total  foreign  catch,  FCZ  less  Canadi- 
an catch  ' 


Grand  total  catch,  lemtonal  waters  and 
FCZ  {PL  94-265  as  amended)  (less 
Canadian  catch) , 


3.603.452 
1.567,015 


5,170,167 


4.210 


Ratio  of  foreign  catch  to  total  is  30  3  percent 

'  This  figure  and  all  following  figures  for  U  S  commercial 
catch  from  pages  8-11,  "Fisnenes  of  tfie  United  Stales, 
1981"  Calculated  in  pounds  and  converted  to  metnc — 
figures  may  not  add  to  total. 

'Addition  o<  mollusk  shells.  US  statistics  for  mtemal  use 
Include  only  edible  portions  of  mollusks,  but  international 
standard  is  wliole  anmal.  Conversion  lector  vanes  for  each 
species:  ttwy  are  available  upon  request. 

'From  page  14,  Fishenes  of  the  United  States,  1981  " 
Includes  catch  typos  A  and  B1,  assumes  that  Pacific  catch  is 
15%  of  the  total  Only  1979  figures  are  available 

'From  pages  26,  29  "Fisfienes  of  the  Unrted  States. 
1981  "  Conversion  lacttx  o1  83  a  used  to  convert  scallop 
meats  into  Hve  werght 

Applying  the  ratio  of  0.303  to 
$144,833,700,  the  minimum  1983  target  is 
$43,885,220.  From  this  is  subtracted  the 
$87,400  which  is  projected  to  be 
collected  through  1983  permit 
application  fees.  After  rounding,  the 
target  is  $43.8  million. 

The  1983  Fee  Collection  Target 

Section  204(b)(10)  of  the  Magnuson 
Act  prescribes  that  the  fees  imposed 
shall  collect  at  least  the  share  of  the 
costs,  as  calculated  above. 

Because  the  United  States  wants  to 
reserve  for  U.S.  fishermen  the  significant 
species  comprising  the  foreign  bycatch, 
and  because  foreign  fishermen  are  able 
to  exert  some  controls  over  the  extent  of 
their  bycatch,  the  fees  for  significant 
bycatch  species  (i.e.,  those  bycatch 
species  not  grouped  in  "other  species" 
categories]  will  be  assessed  at  100 
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percent  of  the  U.S.  exvessel  price.  This 
should  encourage  foreign  fleets  to 
minimize  their  bycatch;  consequently, 
the  fees  for  directed  species^iave  been 
calculated  so  that  the  collection  target 
will  be  fully  attained  from  fees  paid  for 
directed  species. 

The  prices  used  to  establish  the  1983 
fees  for  significant  bycatch  species  are 
presented  in  Table  3.  If  a  species  in  an 
area  could  be  the  subject  of  either  a 
directed  or  a  bycatch  fishery,  it  is 
considered  a  directed  fishery,  and 
assessed  the  lower  fee  in  that  fishing 
area.  For  example,  sablefish  caught  as  a 
bycatch  in  the  pollock  fishery  will  be 
assessed  the  same  relatively  low  price 
as  sablefish  caught  in  the  directed 
longline  fishery.  This  approach  relieves 
enforcement  officers  from  determining 
whether  or  not  a  species  was  the  subject 
of  a  directed  fishery. 

Table  3  Base  U.S  Exvessel  Prices  for 
-Significant  Bycatch  Species 


Speces 


1  BuUertish        

2  Rrvef  herring     

3  Flounae'j  (Pacific) 

4  Jack  mackerel  ... . 

5  SaoiefisJi  (Pacific) 

6.  RocKlish 


US 

eifvesse! 

pfce 

<dol>ars  pel 

metrtc  ton) 


'$7«9 
'177 
•573 
'198 
•573 
661 


'From  pages  8-11  ol  Fisheries  of  the  United  States.  19S1 
'1982  price  10  date 

■'1982  weighted  ai/erage  ol  prices  dunng  recent  months 
SaWelish  m  Alaska  are  considereo  a  directed  fishery 

Setting  the  Poundage  Fees 

On  November  12,  1981.  NOAA 
published  five  criteria  to  evaluate 
poundage  fee  schedules  (46  PR  55731 ) 
These  criteria,  in  order  of  priority ,  are: 

(1)  Be  consistent  with  the  Magnuson 
Act.  Governing  International  Fishery 
Agreements,  and  other  applicable  law: 

(2)  achieve  recovery  of  Magnuson  Act 
costs;  (3)  be  easy  to  administer:  (4)  be 
flexible  enough  to  consider  the 
economics  of  different  fisheries:  and  (5) 
minimize  disruption  of  traditional 
fishing  practices,  existing  markets  and 
consumer  demand. 

The  reference  level  used  to  prepare 
the  1983  schedule  for  target  species  and 
insignificant  bycatch  species  in  the  1982 
fees;  this  is  the  same  procedure  as  was 
used  last  year,  when  the  1981  fees  were 
used  as  a  reference  level  for  the  1982 
schedule  However,  NOAA  made  two 
general  exceptions. 

(A)  In  1982,  no  fees  were  established 
for  royal  red  shrimp  and  Western  Pacific 
precious  coral.  In  1981  (the  last  year  that 
fees  were  based  on  U.S.  prices),  the  fees 
were  7  percent  of  U.S.  prices.  Therefore, 
the  proposed  1983  fees  are  seven 
pycent  of  the  1982  U.S.  price  and  1981 


Taiwan  price,  respectively.  These  are 
the  most  recent  prices  available. 

(B)  To  encourage  joint  venture 
possibihties  for  Atlantic  hakes  and 
Pacific  whiting,  the  fees  for  these 
species  are  not  increased. 

The  remaining  fees  for  directed  and 
insignificant  bycatch  species  are 
multiplied  by  1.33.  This  figure  equals: 
The  fee  collection  target  of  $43.8  million 
minus  the  revenues  expected  from 
groups  A  and  B.  above,  divided  by  the 
revenues  expected  from  directed  species 
caught  during  1983  at  the  1982  price. 

The  proposed  fees  are  presented  in 
Table  1  at  the  end  of  this  document. 
NOAA  believes  that  the  proposed 
schedule  meets  all  of  the  criteria. 

Request  for  Additional  Comments 

NOAA  wishes  to  consider  alternative 

procedures  for  ccllecting  foreign  fishing 
fees  under  section  2O4(b)(10)  of  the 
Magnuson  Act.  The  goal  of  these 
procedures  is  to  increase  the  benefits  to 
the  United  States  Many  commentors  on 
previous  fee  schedules  have  suggested 
competitive  bidd;ng  for  allocations  or 
offering  discounted  fees.  NOAA  now 
requests  additional  comments  on  the 
issues  of  sealed  competitive  bidding  for 
allocations,  and  offering  discounted  fees 
in  return  for  participation  in  joint 
ventures,  technology  transfer,  reducing 
tariff  and  non-tariff  trade  barriers, 
scientific  research,  or  other 
contributions  to  full  utilization  of  the 
optimum  yield  by  United  States 
fishermen  If  the  information  develgped 
through  this  request  supports  more 
detailed  consideration  of  these 
alternatives,  NOAA  will  analyze  the 
advantages  and  disadvantages  of 
discounts  and/or  sealed  compeSitive 
bidding.  NOAA  will  publish  a  notice  of 
its  findings  at  their  conclusion.  If  a 
decision  is  made  to  implement  either 
alternative,  the  findings  will  be  included 
as  a  part  of  a  proposed  rulemaking. 
NOAA  seeks  public  input  on  the 
following  questions: 

(1)  What  are  the  advantages  or 
disadvantages  to  the  United  States  of  a 
system  of  discounted  fees  in  return  for 
benefits? 

(2)  What  are  quantifiable  advantages 
or  disadvantages  of  a  competitive 
bidding  system  as  an  alternative  means 
of  implementing  the  foreign  fishing 
allocation  provisions.of  the  Magnuson 
Act  for  selected  species?  Which  species 
would  be  most  advantageous  or 
disadvantageous? 

Other  Matters 

NOAA  has  prepared  a  regulatory 
impact  review  (RIR)  that  discusses  the 
economic  consequences  and  impacts  of 
the  proposed  fee  schedule  and  its 


alternatives.  Copies  of  the  RIR  are 
available  at  the  above  address.  Based 
on  the  RIR,  the  Administrator,  NOAA, 
has  determined  that  the  proposed 
schedule  does  not  constitute  a  major 
rule  under  E.O  12291,  The  regulators 
-   impact  review  demonstrates  that  the 
proposed  fee  schedule  complies  with  ihi- 
requirements  of  section  2  of  E.O.  12291. 
Therefore,  the  General  Counsel  for  the 
Department  of  Commerce  has  certified 
that  the  proposed  fee  schedule  will  not 
have  a  significant  economic  impact  upon 
a  substantial  number  of  small  entities 
for  purposes  of  the  Rcgulaton,- 
Flexibility  Act.  5  U.S.C.  601  e't  seq.  This 
certification  has  been  forwarded  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Because  the 
proposed  fee  schedule  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  6f  small  entities,  a 
regulatory  flexibility  analysis  is  not 
required. 

NOAA  Directive  02-10  published  at  45 
PR  49312  [July  24. 1980)  adopts  internal 
procedures  to  implement  the  National 
Environmental  Policy  Act  (NEPA).  as 
amended  (42  U.S.C.  4321  et  seq.).  Under 
those  procedures,  programmatic 
functions  with  no  potential  for 
significant  environmental  impacts  are 
generally  excluded  from  NEPA 
requirements. 

The  proposed  fee  schedule  has  no 
direct  impact  on  the  fishery  resources  in 
the  FCZ.  At  the  most,  a  fee  schedule 
might  affect  the  harvesting  strategy  of 
foreign  fishing  vessels  and  result  in  a 
different  species  mix  being  removed 
from  the  environment;  however,  the 
proposed  schedule  was  selected  in  part 
because  it  meets  the  criterion  that  fees 
should  minimize  disruption  of 
traditional  fishing  patterns  on  target 
species.  Since  this  fee  schedule  will  not 
prevent  the  har\'esting  of  the  total 
allowable  level  of  foreign  fishing 
(TALFF),  and  the  environmental  impact 
of  harvesting  the  T.\LFP  is  described  for 
each  fishery  management  plan,  no 
further  environmental  assessment  is 
necessary 

This  proposed  rule  has  no  information 
collection  provisions,  for  purposes  of  the 
Paperwork  reduction  Act  44  U.S.C,  3501 
et  seq 

List  of  Subjects  of  50  CFR  Part  611 

Pish.  Fisheries,  Foreign  relations, 
Reporting  requirements. 
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Dated:  November  9,  1982. 

Roland  F.  Smith, 

Acting  Assistant  Administrator.  Kation.il 
Marine  Fisheries  Service. 

PART  611— {AMENDED] 

For  the  reasons  in  the  preamble,  50 
CFR  Part  611  is  proposed  to  be  amended 
as  follows; 

1.  The  authority  citation  for  Part  611 
is: 

Authority:  16  U.S.C.  1801  ft  srq.:  22  U  S  C 
1980. 

2.  The  title  of  §  611.22  and  Table  I  of 
§  611.22  are  revised  to  read  as  follows: 

§  611.22    Fee  schedule  for  foreign  fishing. 


Table  1.  Species  and  Poundage  Fee 

(OoUars  per  rnetnc  loo,  unless  ottienvisa  noted] 


Species 


Butteftish — 

HaM,  red 

Hate,  silvef _ 

Hemng,  nver — 

Madreref,  Atlantic    

Othaf  fjnfisn  lAtlantic) .. 

Sharks  (Atlantic) - 

8-  Squid,  Mlex    _.„ 

9.  Squid,  Laiigo     — 

10  Stvimp,  royal  red  , 

11  Atka  mackerel 

12.  Cod.  Pacific  

13  Ftatfisn  (Alaska) , 

14  Flounders  i  Pacific) 

15  Jack  mackerel 


Paafic  ocean  perch — 

Other  groundlsh  (Alaska) 

Other  fish  iPacifk:!  

Pdlock,  Alaska       

Satsleiish  (Alaska)  

Sa«e<is«i  (Pacific) 

Rockfish 

Snails 

SquK)  (PacitK)        

Whiting,  Paolic 


16. 

17 

18 

19 

X 

21 

22 

23 

24 

25 

26.  Western  Pacific  rorals  (per  KHograin) .. 

27   Seamount  groundfish 

28.  Dolphinftsh  imahi  rr^ani) 

29  Wahoo  

30  Sharks  (Pacific)       

31  Swordtish  iPacific)  

32  Striped  marlin  (Pac.fic). 

33  Other  Pacific  Diiifsh 


Pour-d- 

aqe  -ee 

S749 

15 

18 

177 

53 

105 

67 

31 

114 

463 

17 

60 

23 

573 

198 

97 

20 

48 

31 

145 

573 

861 

41 

23 

10 

70 

31 

114 

17 

19 

355 

570 

229 
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The  President 


Presidential  Documents 


Proclamation  4997  of  November  10,  1982 
National  Respiratory  Therapy  Week 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Chronic  obstructive  lung  diseases  afflict  dr,  cstini, .;<■(]  ]"  2  mi 
with  more  than  three  miUion  being  (hsabied  to  d  ^rcatt  r  cr 
such  disorders  as  chronic  bronchitis,  asthma,  and  t  n:ph\  srry..i 
serious  lung  diseases  of  known  ,ind  unknov\n  causcs- 


ihon  .■Xmcnc. 
essrr  df's^rcc 


ns. 


dn\  vi'hi' 


Many  of  these  disorders  are  presentiy  incur. iiile,  hiit  cf'i  t:  ";,.i  h  s  ,.ri  be  done 
to  relieve  their  symptoms  and  to  enable  roiimption  of  .:  --  .i^i  r.:'>!\  iK^'niai 
existence  despite  lung  conditions  that  fnrmprlv  v\oiii(]  have  m.idc  ihc  vic'ini  .i 
respiratory  cripple.  In  other  situations,  the  patient  whose  life  is  thrcatcntui  !i\ 
acute  respiratory  failure  can  be  restored  to  health  if  the  lungs  can  be  giVLti  i 
temporary  respite  while  the  pat.rnt  battles  b.u  k  from  a  potentially  Icth.d 
injury  or  illness. 

in  the  treatment  and  rehabilitation  of  patients  with  incapacitating  or  life- 
threatening  lung  dise.ises,  the  respiratory  therap'st  f'-equenliy  plays  a  critical 
role.  Patients  may  r,in,c<'  f^mm  a  prcma!;irc  mfar.t  with  respiratory  distress 
syndrome,  through  the  (  hi'.i  with  cystic  fibrosis,  to  an  elderly  patient  with 
advanced  emphysema.  To  ail,  the  therapist  applies  his  skills  and  knowledge  to 
relieve  distressing  symptoms,  restore  nonn.ii  lung  c.if.icity.  or  help  the  patient 
conserve  and  make  the  tiest  use  o!  his  reniaining  lung  function.  Thera;}v  (ui 
lead  to  a  complete  recoverv,  pn)long  life,  or  :r..ikr  the  patient's  existence  m(;re 
comfortal)le. 


Dunn^  letent  years,  improvements  in  the  u 
respiratorv  disease  have  made  increasinsiv 


respiratory  therapist 
these  disorders. 


in  rend! 


ignosis  and  treatment  of  chronic 
important  the  contribution  of  the 
ring  the  best  possible  care  to  those  afflicted  by 


NOW,  TliKREFORE.  1,  ROX.ALU  Rt..\LA.\.  President  of  the  United  States  of 
.America,  in  accordance  ;\[th  Senate  Joint  Resolution  193,  do  hereby  proclaim 
the  week  of  .Xovrmber  ~  thioi.eh  \overnber  13,  lihj  as  National  Respiratory 
Therap.v  Week 

i.\  UriNKSS  WHEREOF.  I  have  hereunto  set  my  hand  this  10th  day  of 
Nov  f'mbi  r    in  the  year  (^!  our  Lord  nineteen  hundred  and  eighty-two,  and  of 

the    Independence    o 
sevtmih. 


f   the    United    States   of   .America    the    t\ 


hundred   and 
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Presidential  Documents 


Presidential  Determination  No.  83-3  of  October  26.  1982 

Eligibility  of  Zimbabwe  To  Make  Purchases  of  Defense  Ar- 
ticles and  Defense  Services  Under  the  Arms  Export  Control 
Act 


Memorandum  for  the  Honorable  George  P.  Shultz,  the  Secretar>    of  State 

Pursuant  to  the  authority  vested  in  me  by  Section  3(a]fll  of  the  Arn.s  I'.xpor! 
Control  Act,  I  hereby  find  that  the  furnishing  of  defense  drtu  ies  .ind  (lefer'sc 
services  to  the  Government  of  Zimbabwe  will  stren^Mhen  the  se(  uri'v  cf  :he 
United  States  and  promote  world  peace. 

You  are  directed  on  my  behalf  to  report  this  firuimj:  to  'he  Conpre^s 

This  finding  shall  be  published  m  the  Federal  Register- 


\yn  Doc.  B2-:n30ti 
Filed  ll-UJ-82:  4.26  pm| 
Biilmf;  ccide   :)19.'i-fll-M 


THE  WHITE  HOUSE. 

IVnshmvton.  Ocloher  26.   1982. 


^  ct\a~vSlxK   \  OL-«s-a^o-^ 


jFK  Uoc  8: 
Fiicd  11-12- 
B'ilins  (  ddi 
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Proclamation  4998  of  November  10.  1982 

Modification  of  the  Tariff-Rate  Quota  on  Brooms  Wholly  or  in 
Part  of  Broom  Com 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Pursuant  to  headnote  3  of  subpart  A.  part  8.  schedulo  7  of  the  Tariff  Schedules 
of  the  United  States  (TSUS)  (19  U.S.C.  1202),  I  have  dptprmmed.  on  the  basis  of 
a  report  submitted  to  me  by  the  United  States  International  Ti\;de  Comniissinn 
in   accordance    with   Executive    Order    n3~7    of  October   2,!,    1967.    that    the 


vf 


derTSUS  itc 


estimated  annual  domestic  consumption  of  brooms  enteri 
750.26  and  750.29  has  changed  substantially  since  issuance  cf  IVtsidcnt;,:! 
Proclamation  4443  of  May  27,  1976.  which  last  set  the  tariff  rate  qu.^t.is  fir 
these  items.  The  tariff-rate  quotas  set  for  stems  730  2f)  .lud  "rin  2:!.  therrffirt', 
should  be  modified,  as  provided  below,  l)  reflect  the  i  har.^es  \vni(.h  h,;ve 
occurred.  ■    t 

NOW.  THEREFORE.  I,  RONALD  REAGAN.  l'n<s;den;  of  i!-.  Tinted  St.Ts  of 
America,  acting  under  the  authority  vested  in  me  '!i\  the  Con'-titiitKin  .-.nd  the- 
statutes  of  the  United  States,  including  he.idnote  3  \o  sul'part  .'\.  pari  H. 
schedule  7.  of  the  TSUS,  do  proclaim  that 

(1)  the  tariff-rate  quotas  for  TSUS  itrmiS  ~r)().2fi  and  "fiO  ::'*  a-.  m,odif;ed  h\ 
deletino  the  quantifies  91.885  and  161,540  from  the  respective  article  des(,,'ip 
tions  and  substituting  in  lieu  thereof  61,b5.T  and  121.478.  respectively:  and  'ii.it 

(2)  the  modifications  made  by  this  PT(.)r,lam.ati(:n  shall  he  effertixe  as  to 
articles  entered,  or  withdrawn  from  warehtmsr  fs-r  consumption,  on  or  <ifter 
the  third  day  following  pcbiication  uf  this  Preu  '.imcition  m  the  Federal 
Register. 

IN  WITNESS  WHEREOF,  I  ha%e  heTeur^to  mm  my  n„nd  t};,.  lOth  du\  .^f 
November,  in  the  year  of  our  bord  nineteen  hundred  a-ui  e:j;'!t\  two.  and  of 
the  Independence  of  the  L'nited  S*ates  r.f  .-XmerK  ,<  tlu  twe  hundred  .;r:d 
seventh. 


|FR  Uoc    82-3i:r2 
Kiicd   ll-i:-fi,!.  11  l.S  dm 
B'lline  tmii'  :iins-oi-M 


^  cn/^jj^5U)v    \  VX-ts-jivo^'^ 
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This   section   of  the   FEDERAL   REGISTER 
contains   regulatory   documents   having 
general  applicability  and  legal  effect,   most 
of  which   are   keyed   to  and   codified   in 
the  Code   of   Federal   Regulations,   which   is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The   Code   of   Federal   Regulations   is   sold 
by   the   Superintendent  of   Documents. 
Prices  of   new   txxjks   are   listed   in   the 
first   FEDERAL   REGISTER   issue   of   each 
month. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  400 

General  Administrative  Regulations; 
Individual  Yield  Coverage  Plan 
Insurance 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 


action:  Interim  rule. 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  fFCIC)  herewith  issues  a 
new  part  in  Chapter  IV  of  Title  7  of  the 
Code  of  Federal  Regulations,  effective 
with  the  1983  and  succeeding  crop  years. 
prescribing  procedures  for  the 
implementation  of  an  Individual  Yield 
Coverage  Plan  of  insurance  on  certain 
crops,  to  be  known  as  7  CFR  Part  400 
General  Administrative  Regulations- 
Individual  Yield  Coverage  Plan.  The 
intended  effect  of  this  rule  is  to  be 
responsive  to  producers  and  commodity 
groups  who  have  expressed  a  desire  for 
insurance  which  more  equitably  reflects 
the  actual  production  levels  documented 
by  producers. 

DATES:  Effective  Date:  November  15, 
1982.  Comment  Date:  Written  comments, 
data,  and  opinions  on  Ihis  interim  rule 
must  be  submitted  not  later  than 
January  14, 1983,  to  be  sure  of 
consideration. 

ADDRESS:  Written  comments  on  this  rule 
should  be  sent  to  the  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C.  20250, 
telephone  (202)  447-3325. 

The  Impact  Statement  describing  the 
options  considered  in  developing  this 


interim  rule  and  the  impact  of 
implementing  each  option  is  available 
upon  request  from  Peter  F.  Cole. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  in  Secretary's 
Memorandum  No.  1512-1  (June  11.  1981). 
and  has  been  classified  as  "not 
significant." 

Information  collection  requirements 
contained  in  the  regulations  to  which 
these  regulations  (7  CFR  Part  400)  apply. 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  44  U.S  C.  Chapter  35 
and  have  been  assigned  OMB  .Nos 
0563-0003  and  0563-0007. 

Merritt  W.  Sprague,  Manager.  FCIC. 
has  determined  that  (1)  this  action  is  not 
a  major  rule  as  defined  in  Executive 
Order  No.  12291  (February  17,  1981),  (2) 
this  action  does  not  increase  the  Federal 
paperwork  burden  for  individuals,  small 
business,  or  other  persons,  and  (3)  th;s 
action  conforms  to  the  Federal  Crop 
Insurance  Act,  as  amended  (7  U.SC. 
1501  pt  seq.).  and  other  applicable  law. 
The  title  and  number  of  the  Federal 
Assistance  Program  to  which  these 
regulations  apply  are:  Title — Crop 
Insurance:  Number  10,450. 

This  action  will  not  have  a  significant 
iir.pact  specifically  upon  area  and 
community  development,  therefore. 
review  as  established  in  O.MB  Circular 
.•\-95  was  not  used  to  assure  that  units 
of  local  government  are  informed  of  this 
action. 

It  has  been  determined  that  this  action 
to  promulgate  regulations  for  the 
implementation  of  FCIC's  Individual 
Yield  Coverage  Plan  constitutes  a 
review  under  the  provisions  of 
Secretary's  Memorandum  Nn,  15K--1 
(June  11. 1981).  The  sunset  review  ciate 
established  for  these  regulations  is 
September  1,  1987. 

It  has  also  been  determined  that  this 
action  is  exempt  from  the  provisions  of 
the  Regulatory  Flexibility  Act;  therefore. 
no  Regulatory  Impact  Statement  was 
prepared. 

Merritt  W.  Sprague,  Manager,  FCIC, 
has  determined  that  an  emergency 
situation  exists  which  warrants 
immediate  implementation  of  this  rule 
without  allowing  for  the  normal  60-day 
comment  period  prior  to  implementation 
because  the  various  regulations  for 
insuring  crops,  to  which  the  provisions 
of  the  new  Individual  Yield  Coverage 
Plan  will  apply,  require  that  changes  in 


those  regulations  be  m.ide  prior  to  the 
cancellation  date  for  the  crop  insured. 
The  earliest  cancellation  date  among  the 
regulations  to  be  affected  b>  ih" 
Individual  Yicld  Co\erage  Plan  is 
September  30.  Therefore,  this  plan  has 
been  implemented  so  as  to  be  effective 
for  the  1983  crop  \par.  Further,  since  the 
implementation  of  the  Indi\  idual  Yirld 
Coverage  Plan  meets  the  requests  of 
producers  by  providing  coverage  based 
more  nearly  on  actual  production 
reported  by  the  producer  on  certain 
crops,  these  reculations  provide  a 
benefit  to  those  producers  insuring  crops 
under  its  provisions.  There  are  no 
changes  to  the  basic  regulations  for 
insuring  crops  under  the  added 
provisions  of  the  Individual  Yield 
Coverage  Plan,  but,  producers  must  be 
given  sufficient  time  to  decide  on  their 
insurance  plans  in  light  of  this  new  plan. 
Since  sufficient  time  was  not  available 
to  permit  the  normal  comment  period 
prior  to  issuing  these  regulations  and 
they  are  issued  at  this  time  as  an  interim 
rule. 

FCIC  is  soliciting  public  comment  on 
the  Individual  Yield  Coverage  Plan 
regulations  for  60  days  after  publication 
in  the  Federal  Register,  and  the  interim 
rule  will  be  scheduled  for  review  so  that 
a  final  docum.cnt  discussing  comments 
received  and  any  amendments  required 
can  be  published  in  the  Federal  Register 
as  soon  as  possible. 

Pursuant  to  the  administrative 
provisions  in  5  U.S.C.  553,  it  is  found 
upon  good  cause  that  notice  and  other 
public  procedure  with  respect  to  this 
interim  rule  prior  to  implementation  are 
impracticable  and  contrary  to  the  public 
interest;  however,  comments  are 
solicited  for  60  days  after  publication 
and  such  comments  made  pursuant  to 
this  notice  will  be  available  lor  public 
inspection  in  the  Office  of  Manager 
during  regular  business  hours,  Monday 
through  l-riday. 

Background 

In  the  past,  many  producers  hd\e  said 
that  coverages  offered  by  FCIC  on 
certain  crop  insurance  programs  have 
not  equitably  reflected  actual  production 
levels  and  that  FCIC  should  develop  a 
program  to  offer  an  insurance  plan  that 
more  nearly  reflects  that  production 
level.  In  order  to  meet  these  requests, 
FCIC  has  developed  a  plan  of  insurance 
called  the  Individual  Yield  Coverage 
Plan  as  an  adjunct  to  certain  crop 
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insurance  programs,  applicable  where 
indicated  on  the  actuarial  table  on  file 
for  such  crops.  This  action  has  been 
taken  under  the  authority  contained  in 
Section  508(a)  of  the  Federal  Crop 
Insurance  Act,  as  amended,  which 
states  that,  ".  .  .  Any  insurance  offered 
against  loss  of  yield  shall  make 
available  to  producers  protection 
against  loss  in  yield  that  covers  75  per 
centiim  of  the  recorded  or  appraised 
average  yield  of  the  commodity  on  the 
insured  farm  for  a  representative  period 
(subject  to  such  adjustments  as  the 
Board  may  prescribe  to  the  end  that  the 
average  yields  fixed  for  farms  in  the 
same  area,  which  are  subject  to  the 
same  conditions,  may  be  fair  and  just)." 

In  developing  the  Individual  Yield 
Coverage  Plan,  FCIC  determined  that 
yield  certification  requirements  may 
prove  difficult  for  producers  who 
customarily  feed  crop  production  to 
livestock  or  poultry  and  have  not  had 
adequate  records  to  be  eligible  for 
USDA  proven  yield  programs.  These 
same  difficulties  would  be  experienced 
by  such  producers  who  wish  to  become 
eligible  for  the  Individual  Yield 
Coverage  Plan;  therefore,  FCIC  has 
developed  an  Individual  Certified  Yield 
Plan  [ICYP)  for  such  producers  on 
certain  crops  within  the  Individual  Yield 
Coverage  Plan.  The  actuarial  table 
determines  if  a  crop  is  eligible  for  the 
certified  yield  plan. 

FCIC  herewith  issues  the  regulations 
to  prescribe  procedures  for  an 
Individual  Yield  Coverage  Plan  (lYCP) 
as  an  adjunct  to  certain  crops.  These 
regulations  are  effective  with  the  1983 
and  succeeding  crop  years.  The  crops 
initially  designated  for  lYCP  include 
Com,  Grain  Sorghum.  Oats,  Wheat, 
Barley  and  Soybeans  although  certain 
areas  will  not  be  eligible  until  the  1984 
crop  year. 

List  of  Subjects  in  7  CFR  Part  400 

Crop  insurance,  Individuail  yield 
coverage. 

Interim  Rule  ' 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  etseq], 
the  Federal  Crop  Insurance  Corporation 
hereby  issues  a  new  Part  in  Chapter  IV 
of  Title  7  of  the  Code  of  Federal 
Regulations  to  be  known  as  7  CFR  Part 
400 — General  Administration 
Regulations — Individual  Yield  Coverage 
Plan  [lYCP),  effective  with  the  1983  and 
succeeding  crop  years,  to  read  as 
follows; 


PART  400— GENERAL 
ADMINISTRATIVE  REGULATIONS 

Subpart  A— [Reserved] 

Subpart  B — Individual  Yield  Coverage  Plan 
Regulations  for  the  1983  and  Succeeding 
Crop  Years 

Sec. 

4ai  1     Availability  of  Individual  Yield 
Coverage  Plan. 

400.2  Definitions. 

400.3  Yield  certification  and  acceptability. 
400  4     Responsibilities. 

400.5     Qualifications  for  individual  Yield 

CoveraRC  Plan. 
4(X),6     Modifications  through  individual 

certificaUon  of  yield  (Individual  Certified 

Yield  Plan— ICYP). 
Authority:  Sec.  506,  Pub.  L  75-430,  52  Stat 
72.  as  amended  [7  U.S.C.  1508). 

§  400. 1     AvaHabHIty  of  Indlvlduai  Yield 
Covenge  Plan. 

Individual  Yield  Coverage  Plan  (lYCP) 
shall  be  offered  under  the  provisions 
contained  in  7  CFR  Parts  400  through  499 
within  limits  prescribed  by  and  in 
accordance  with  the  provisions  of  the 
Federal  Crop  Insurance  Act,  as 
amended  (7  U.S.C  1501  et  seq.).  only  on 
those  crops  upon  which  the  actuarial 
table  provides  that  lYCP  is  available. 
All  provisions  of  the  applicable 
standard  insurance  contract  for  the  crop 
apply,  except  those  provisions  which 
are  in  conflict  with  this  part. 

§  400.2     Definitions. 

In  addition  to  the  definitions 
contained  in  the  crop  insurance 
contract,  the  following  definitions,  for 
the  purposes  of  Individual  Yield 
Coverage  Plan  insurance  are  applicable: 

(a)  "Appraised  Yield"  for  each  crop 
year  used  in  determining  the  guarantee 
under  lYCP  is  determined  by  multiplying 
the  Statistical  Reporting  Service  (SRS) 
yield  by  the  insured's  yield  index. 

(b)  "Area  Average  Yield"  is  the 
appraised  average  yield  upon  which  the 
guarantee  is  based  for  the  insured  crop. 
area,  type,  and  practice,  and  is  the 
average  for  the  area  over  the  based 
period,  it  is  contained  in  the  actuarial 
table. 

(c)  "Area  Coverage  Plan"  is  the 
coverage  and  rate  assigned  by  the  FCIC 
Actuarial  Division  for  homogeneous 
areas  and  producers. 

(d)  "Individual  Yield  Certification"  is 
the  appraised  result  of  the  examination 
of  the  insured's  records  of  planted 
acreage  and  production  certified  by  the 
county  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  office. 

(e)  "lYCP  Average  Yield"  is  a 
computation  baaed  on  the  average  of  the 
recorded  and  appraised  yields  for  a  10- 
year  period.  Including  a  combination  of 
a  minimum  of  the  3  most  recent  years 


recorded  jrields  is  required  unless  the 
insured  proceeds  under  7  CFR  400.6.  The 
insured  is  required  to  use  recorded 
yields  if  available  and  continuous  with 
the  minimum  period. 

(f)  "lYCP"  is  Individual  Yield 
Coverage  Plan. 

(g)  'ICYP"  is  the  Individual  Certified 
Yield  Plan  within  lYCP  and  is  controlled 
by  7  CFR  400.8. 

(h)  "Recorded  Yield"  is  the  yield  that 
is  based  on  the  producer's  records  of 
planted  acreage  and  production  certified 
by  ASCS. 

(i)  "SRS  Yield"  is  production 
information  derived  by  the  Statistical 
Reporting  Service  on  a  county,  crop,  and 
practice  basis  as  may  be  modified  by 
FCIC  for  factors  necessary  to  conform  to 
sound  actuarial  practice. 

(j)  "Yield  Index"  is  the  result  obtained 
by  dividing  the  total  recorded  yield  for 
the  years  SRS  yield  is  available  by  the 
total  SRS  yield  for  those  years. 

§  400.3    Yl^d  certification  and 
acceptat>fHty. 

The  producer  shall  initiate  the  request 
for  individual  yield  certification  and 
shall  provide  records  of  planted  acreage 
and  production  for  this  purpose  to  the 
county  ASCS  office.  The  request  and 
records  must  be  submitted  at  least  15 
days  prior  to  the  sales  closing  date  for 
the  crop  in  the  county.  The  ASCS  office 
will  examine  the  producer's  records  and, 
if  acceptable,  record  the  actual  yield 
obtained  from  the  records,  determine  the 
relationship  of  such  yields  to  the  SRS 
yields  for  the  same  years,  and  apply  the 
yield  index  to  the  SRS  yields  for  the 
years  for  which  the  producer  does  not 
have  acceptable  records.  The  ASCS 
Office  will  complete  the  individual  yield 
certification  form. 

S  400.4    Responsibilities. 

(a)  The  producer  is  solely  responsible 
for  the  timely  submission  of  the 
individual  yield  certification  to  the 
service  office  after  its  completion  by  the 
ASCS  office, 

(b)  The  service  office  is  responsible 
for  the  explanation  of  the  Individual 
Yield  Coverage  Plan  [lYCP)  to  the 
producer,  and  upon  receipt  of  the 
individual  yield  certification  form  is 
responsible  for  determining  that  the 
form  is  completed  correctly. 

§  400.5    OuaUflcatione  for  Individual  Yield 
Coverage  Ptan. 

Producers  may  elect  to  substitute  the 
lYCP  Average  Yield  for  the  Area 
Average  Yield. 

(a)  For  the  producer  to  qualify  for 
lYCP  for  any  crop  year,  the  completed 
individual  yield  certification  form  must 
be  received  in  the  Crop  Insurance 
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Service  office  not  later  than  the  sales 
closing  date  for  the  crop  and  the  year. 

(b)  For  a  crop  and/or  a  unit  to  qualify 
for  lYCP,  a  minimum  of  3  years  of 
records  on  a  crop  basis  of  planted 
acreage  and  production,  under  the 
control  of  either  the  landlord  or  tenant, 
must  be  provided  to  ASCS  for  all  units 
and  be  certified  by  ASCS.  Records  for 
up  to  10  years  shall  be  used  where  such 
records  are  available  and  the  same 
farming  practices  are  followed  for  that 
period  of  time.  There  can  be  no  break  in 
continuity.  A  year  in  which  no  acreage 
was  planted  to  the  crop  on  the  unit  or  in 
which  a  different  practice  was  followed 
will  not  be  considered  a  break  in 
continuity. 

(c)  Either  the  landlord's  or  tenant 
operator's  records  may  qualify  the  other 
party  for  the  same  lYCP  guarantee.  If  a 
conflict  exists  between  the  records  of 
the  landlord  and  the  tenant  operator,  the 
Corporation  will  determine  which 
record  will  be  used. 

(d)  When  land  is  added  to  a  unit  with 
satisfactory  records,  the  lYCP  average 
yield  will  be  the  same  as  for  the  land  to 
which  it  was  added. 

(e)  When  land  is  added  as  a  separate 
insurance  unit,  the  lYCP  average  yield 
will  be  that  of  the  closest  unit  of  the 
same  crop  and  practice. 

(f)  When  land  has  been  added  upon 
which  less  than  3  continuous  years  of 
records  are  available,  the  production 
and  acreage  records  will  be  used  for  the 
years  they  are  available  and  paragraphs 
(d)  and  (e)  of  this  section  will  be  used 
for  the  years  when  adequate  records  are 
not  available. 

(g)  When  participation  in  lYCP  is 
continuous,  ASCS  certification  under 
this  part  for  up  to  10  years  will. and 
production  for  all  prior  years  in  which 
the  producer  participated  in  lYCP.  be 
used  in  calculating  the  lYCP  average 
yield. 

(h)  The  premium  shall  be  contained  in 
the  actuarial  table  and  will  be  the  same 
as  applicable  under  the  Area  Coverage 
Plan. 

§  400.6  Modifications  through  Individual 
cenlflcatlon  of  yield.  (Individual  Certified 
Yield  Plan.) 

(a)  In  addition  to  the  provisions 
contained  in  §§  400.1,  400.2.  400.3.  400.4. 
and  400.5  of  this  Part,  producers  who 
customarly  feed  crop  production  to 
livestock  or  poultry,  and  who  are  unable 
to  provide  adequate  records  sufficient  to 
become  eligible  for  the  lYCP  Plan,  will 
be  considered  for  eligibility  for  the 
Individual  Certified  Yield  Plan  (lYCP)  in 
certain  counties,  as  announced  by  the 
Manager,  FCIC. 

(b)  To  quaUfy  for  this  plan,  producers 
must  agree  to  certain  conditions  as 


contained  herein  and  to  provide 
information  to  the  ASCS  office  for  the 
county,  including  but  not  limited  to,  the 
following: 

(1)  Satisfactory  acreage  and  yield 
records  for  at  least  the  most  recent  crop 
year. 

(2)  Acreage  and  yield  records  of  the 
crop  for  prior  years,  even  though  such 
records  may  be  incomplete. 

(3)  Feeding  records,  fertilization  and 
liming  records,  soil  conservation 
methods  used,  land  tillage  practices, 
insecticide  and  herbicide  records, 
planting  pattern  and  population  data. 
and  equipment  adequacy  information. 

(4)  Certification  of  acreage  and  yield 
data  for  the  previous  2nd  and  3rd  years 
when  written  records  are  unavailable. 

(5)  Agreement  to  disregard  any  unit 
division  guideline  provisions  of  the  crop 
insurance  policy. 

(6)  Records  of  acreage  and  yield  for 
each  future  year  that  the  insurance  is  in 
force.  (Failure  to  provide  such  records  in 
accordance  with  the  provision  of 

§§  400.3  and  400.5  will  result  in 
insurance  being  based  on  the  area 
coverage  plan.) 

(7)  Agreement  to  convert  to  the  lYC 
Plan  for  determining  yields  as  soon  as  3 
consecutive  years  acreage  and  yield 
records  are  available. 

(8)  Producer  certified  yields  will  be 
reviewed  by  FCIC  and  may  be  adjusted 
by  the  Corporation  prior  to  the  final 
yield  determination  by  ASCS. 

(9)  The  producer  may  request  FCIC  to 
assist  in  establishing  satisfactory 
acreage  and  yield  information  through 
field  appraisals  of  potential  production, 
bin  measurements,  etc.  The  Corporation 
will  determine  if  any  evidence  offered 
by  the  producer  is  relevant  to  the 
determination  of  yield  on  the  unit. 

(10)  The  producer  must  request  the 
certified  yield  plan  in  accordance  with 
the  provisions  of  §§  400.3  and  400  5  from 
the  county  ASCS  office. 

(11)  The  premium  per  acre  shall  be  the 
production  guarantee  per  acre  under  this 
plan  times  the  applicable  price  election 
times  the  applicable  premium  rate  for 
the  crop  insured. 

Done  in  Washington,  D.C..  on  November  4 
1982. 

Peter  F.  Cole, 

Secretary,  Federal  Crop  Insurance 
Corporation. 

Approved  by: 

Merritt  W.  Sprague, 

Manager. 

Dated:  November  4.  1982. 

|FR  Doc,  82-31141  Filed  11-12-82.  a«  am| 
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Agricultural  MarVetIng  Service 

7CFRPart910 

(Lemon  Reg.  385;  Lemon  Reg.  3S4,  Amdt.  1 ) 

Lemons  Grown  In  California  and 
Arizona;  Limitation  of  Handling 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  This  action  establishes  the 
quantity  of  California-Arizona  lemons 
that  may  be  shipped  to  the  fresh  market 
during  the  period  November  14-20.  1982. 
and  increases  the  quantity  of  lemons 
that  may  be  shipped  during  the  period 
November  7-13,  1982.  Such  action  is 
needed  to  provide  for  orderly  marketing 
of  fresh  lemons  for  the  period  specified 
due  to  the  marketing  situation 
confronting  the  lemon  industry. 

EFFECTIVE  DATES:  The  regulation 
becomes  effe(  lue  .November  14,  1982, 
and  the  amendment  is  effective  for  the 

period  Novemtier  7-13.  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  )  Dov  le.  Chief,  Fruit  Branch. 
F&V,  AMS,  USDA,  Washington,  D.C. 
20250,  telephone  202-447-5975. 

SUPPLEMENTARY  INFORMATION:  ThiS 

final  rule  has  t)e«  ■.  :<  ...  ui  •.'.  lender 
Secretary  s  Memorandum  1512-1  and 
Executive  Order  12291,  and  has  been 
designated  a  "non-major "  rule.  The 
Deputy  Administrator,  Agricultural 
Marketing  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action  is 
designed  to  promote  orderly  marketing 
of  the  California-Arizona  lemon  crop  for 
the  benefit  of  producers,  and  will  not 
substantially  affect  costs  for  the  directly 
regulated  handlers. 

This  final  rule  is  issued  under 
Marketing  Order  No.  910.  as  amended  [7 
CFR  Part  910),  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-t)-4). 
The  action  is  based  upon  the  i 

recommendations  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  hereby  found  that  this 
action  will  tend  to  effectuate  the 
declared  policy  of  the  act 

This  action  is  consistent  with  the 
marketing  policy  for  1981-82.  The 
marketing  policy  was  recommended  by 
the  committee  following  discussion  at  a 
public  meeting  on  July  6,  1982.  The 
committee  met  again  publicly  on 
November  9.  1982.  at  Los  Angeles. 
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California,  to  corwider  the  CTurent  and 

prospective  conditions  of  supply  and 
demand  and  recommended  a  quantify  of 
lemons  deemed  advisable  to  be  handled 
during  the  specified  weeks.  The 
committee  reports  the  demand  for 
lemons  continues  good. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  and  amendment  are  based 
and  the  effective  date  necessary  to 
effectuate  the  declared  policy  of  the  act. 
Interested  persons  were  given  an 
opportunity  to  submit  information  and 
views  on  the  regulation  at  an  open 
meeting,  and  the  amendment  relieves 
restrictions  on  the  handling  of  lemons.  It 
is  necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  times. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 


PART  91<>-{  AMENDED) 

1.  Section  910.685  is  added  as  follows: 

§  910.68S    Lemon  rvgulatlon  385. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  November  14. 
1982,  through  November  2a  1982,  is 
established  at  225,000  cartons. 

2.  Section  fflO.684  Lemon  Regulation 
384  (47  FR  50195)  is  revised  to  read  as 
follows: 

i  910.684    Lemon  reyitotlon  384. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  November  7. 
1982,  through  November  13, 1982.  is 
established  at  245.000  cartons. 

(Sec8.  1-19.  48  Stat.  31,  as  amended:  7  U.S.C 
801-674) 

Dated:  November  10,  1982. 
a  S.  Kurylosiu. 

AcUng  Director.  Fruit  and  Vegetable  Dnimor. 
Agricultural  Ma  rketjng  Service. 

!FR  Doc.  aa-SliaFi)«j  ll-1l-«2:  t:.Vain| 
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7  CFR  Parts  932  and  944 
(0«v«R«o.  I.AfndtSl 

Olives  Grown  In  California; 
Amendment  of  Subpart — Rules  artd 
Regulations,  and  Fruits:  Import 
Regulations;  Import  of  Ripe  Olives 

aoency:  Agricultural  Marketing  Service, 

USDA. 

ACnoM:  Final  rule. 

SUMMAMY:  This  rule  revises  the  modified 
minimum  grade  requirements  for 
marketing  order  purposes  for  styles  of 
canned  ripe  olives  grown  in  California. 
The  change  is  necessary  so  that  these 
requirements  reference  the  U.S.  grade 
standards  and  inspection  practices.  The 
rule  also  changes  the  regulation  with 
respect  to  imports  of  ripe  olives.  The 
changes  are  necessary  to  bring  the 
miport  requirements  into  conformity 
with  the  revised  requirements  for 
canned  California  olives  and  current 
inspection  practices. 
EFFECTIVE  DATE;  November  18,  1982. 
FOR  FURTHER  INFORMATION  CONTACT. 
William  \.  Doyle,  Acting  Chief,  Fruit 
Branch  F&V,  AMS,  USDA,  Washington. 
D.C.  20250.  telephone  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12291  and  has  been  designated  a 
"non-major"  rule.  The  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  action  is  designed  to 
promote  orderly  marketing  of  California 
olives  for  the  benefit  of  producers,  and 
will  not  substantially  affect  costs  for 
those  persons  directly  regulated. 

On  August  6,  1982  an  interim  final  rule 
was  published  in  the  Federal  Register 
[47  FR  34117),  The  acUon,  which 
amended  §§  932.149  and  944.401,  was 
made  effective  for  the  period  August  9, 
1982  through  November  30, 1982,  but 
offered  the  opportunity  for  the  filing  of 
comments  by  October  1, 1982.  The 
California  Olive  Committee  filed  the  one 
comment  received.  A  correction  to  Table 
I  of  \  932.149  was  published  in  the 
September  9.  1982  issue  of  the  Federal 
Register  (47  FR  39657). 

The  interim  amendment  of  §  932.149  of 
Subpart — Rules  and  Regulations  (47  FR 
34117)  was  issued  under  the  marketing 
agreement,  as  amended,  and  Order  No. 
932.  as  amended  (7  CFR  Part  932), 
regulating  the  handling  of  olives  grown 
in  California.  The  agreement  and  order 
are  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C,  601-674).  This  action 


was  bnsed  upon  the  recommendations 
and  informatian  submitted  by  the 
California  Olive  Committee  and  upon 
other  available  ijiformation. 

Section  932.52  provides  that  no 
handler  shall  use  processed  olives  in  the 
p>roduction  of  packaged  olives  or  ship 
such  padcaged  olives  unless  they  have 
first  heea  inspected  as  required 
pursuant  to  \  ^2.53  and  meet  the 
outgoing  minimura  grade  and  size 
requirements  specified  in  S  932.52. 
unless  such  requirements  are  modified 
by  the  committee  with  the  approval  of 
the  Secretary. 

Currently,  \  932.149  contains  such 
modifications.  Until  August  9. 19B2. 
these  modifications  applied  the  same 
terms  and  conditions  as  were  prescribed 
in  1971  (36  FR  16567)  for  U.S.  Grade  C 
(or  U.S.  Grade  B  with  respect  to 
character  of  canned  whole,  pitted,  and 
broken  pitted  olives)  in  the  U.S. 
Standards  for  Grades  of  Canned  Ripe 
Olives  (5  §  52.3751-52.3766  of  this  title: 
36  FR  16567)  issued  in  1971. 

The  committee  recommended, 
however,  that  \  932.149  should  be 
revised  as  contained  in  the  interim  rule 
and  as  hereinafter  set  forth  to  reference 
current  U.S.  Standards  (as  amended  in 
1981  (46  FR  39563T)  and  inspection 
practices.  The  major  change  is  the 
incorporation  of  Table  I,  Limits  for 
Defects,  in  lieu  of  the  tolerances  for 
defects  contained  in  said  U.S. 
Standards. 

In  its  comment,  the  California  Olive 
Committee  noted  that  a  definition  of 
"detached  stem"  had  been  overlooked 
when  the  Committee  previously 
recommended  changes  to  S  932.149.  As 
with  some  other  recommended  changes, 
this  change  is  considered  necessary  in 
order  to  reference  the  1981  U.S. 
Standards.  Therefore,  a  new 
5  932.149(b)(6)  is  added  to  define 
"detached  stem",  when  it  measures  4 
mm.  or  more,  as  a  defect  which  shall  be 
scored  as  a  "minor  stem"  for  whole, 
pitted,  halved,  and  broken  pitted  styles 
of  olives  and  as  a  "major  stem"  for 
segmented,  sliced,  and  chopped  style 
olives. 

Imports  of  canned  ripe  olives  are 
regulated  under  Olive  Regulation  1 
(S  944.401;  47  FR  34117).  an  interim  rule 
effective  through  November  30, 1962, 
which  was  issued  under  section  8e  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  Section  6e  requires  that  whenever 
specified  conunodities,  including  olives 
other  than  Spanish-style  green  olives, 
are  regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality  or  maturity  requirements  as 
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those  in  effect  for  the  domestically 
produced  commodity.  Olives  grown  in 
California  are  regulated  under  the 
marketing  agreement,  as  amended,  and 
Marketing  Order  No.  932.  as  amended  (7 
CFR  Part  932). 

Section  944.401  (Olive  Regulation  1) 
should  be  revised,  as  currently  specified 
in  the  interim  rule  and  as  hereinafter  set 
forth,  to  conform  with  the  revised 
§  932.149. 

It  is  found  that  the  actions  established 
herein  will  tend  to  effectuate  the 
declared  policy  of  the  Act.  It  is  further 
found  that  it  is  impracticable  and 
contrary  to  the  public  interest  to  give 
preliminarj'  notice,  to  request  additional 
public  comment,  and  to  postpone  the 
effective  date  of  this  final  rule  until  30 
clays  after  publication  in  the  Federal 
Register  [5  U.S.C.  553),  in  that:  (1)  The 
changes  are  of  conforming  nature  and 
olive  handlers  require  no  advanced 
preparation  time;  (2)  the  olive  import 
requirements  are  mandatory  under 
section  8e  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended:  (31 
three  days  notice,  the  minimum 
prescribed  by  section  8e.  is  provided 
with  respect  to  this  import  regulation;  (4) 
the  changes  apply  to  1982  crop  olives 
grown  in  California  and.  since  the 
harvest  of  such  olives  is  underway,  the 
changes  should  be  established  as  soon 
as  possible;  and  (5)  the  public  has  had 
an  opportunity'  to  comment  on  the 
actions  established  herein. 

List  of  Subjects  in  7  CFR  Parts  932  and 
944 

Marketing  agreements  and  orders. 
Olives,  California,  Imports,  and  Food 
grades  and  standards. 

Therefore.  §§  932.149  and  944.401  (47 
FR  747)  are  revised  as  follows 

PART  932— [AMENDED] 

1.  Section  932.149  is  revised  to  read  as 
follows; 

§  932.149    Modified  minimum  grade 
requirements  for  specified  styles  of  canned 
ottves  of  the  ripe  type.        / 

(a)  Except  as  otherwise  provided  in 
this  section,  the  minimum  grade 
requirements  prescribed  in  5  932.52(a)(1) 
are  modified  as  follows,  for  specified 
styles  of  canned  olives  of  the  ripe  type: 

(1)  Canned  whole,  pitted,  and  broken 
pitted  olives  of  the  ripe  type  shall  grade 
at  least  U.S.  Grade  C:  Provided.  That 
such  olives  shall  meet  the  requirements 
of  US.  Grade  B  with  respect  to 
character 

(2)  Canned  chopped  olives  of  the  ripe 
type  shall  grade  at  least  U.S.  Grade  C 
and  shall  be  practically  free  from 
identifiable  units  of  pit  caps,  end  shces, 
and  slices  ("practically  free  from 


identifiable  units"  means  that  not  more 
than  5  percent,  by  weight,  of  the  unit  of 
chopped  style  olives  may  be  identifiable 
pit  caps,  end  slices,  or  slices);  and 

(3)  Canned  halved,  segmented 
(wedged)  and  shced  olives  of  the  ripe 
type  shall  grade  at  least  U.S.  Grade  C; 

(b)  Terms  used  in  this  section  shall 
have  the  same  meaning  as  are  given  to 
the  respective  terms  in  the  current  U.S 
Standards  for  Grades  of  Canned  Ripe 
Olives  (7  CFR  Part  52)  including  the 
terms  "U.S.  Grade  B",  "U.S.  Grade  C". 
"size",  "character",  "defects ',  and  "Ript- 
Type":  Provided.  That  Table  I  of  this 
section  shall  apply  in  lieu  of  the  tables 
for  limits  for  defects  contained  in  said 
standards;  and  Provided  Furthfr.  That 
with  respect  to  defects  used  in  Table  1 
that  are  not  defined  in  such  current  U.S. 
Standards,  the  following  definitions  of 
defects  shall  apply: 

(1)  Broken  Piece.  A  "broken  pipoe"  in 
halved,  segmented,  and  sliced  styles  is 
any  piece  of  olive  flesli  that  appears  to 
be  less  than  three-fourths  of  a  full  unit. 
Also  included  are  poorly  cut  units  and 


end  slices  less  than  one-half  the  average 
slice  size. 

(2)  Mechanically  Damaged.  A 
"mechanically  damaged"  unit  in  whole, 
pitted  and  halved  styles  means  a  unit 
that  is  punctured,  cut.  or  damaged  by 
means  other  than  pitting  so  that  its 
appearance  is  materially  affected. 

(3)  Harmless  Exlraneous  Vegetable 
Material.  Harmless  Elxtraneous 
Vegetable  Material  (IfEVM),  harmless 
extraneous  material  (HFIM),  and 
extraneous  vegetable  material  (EVM) 
are  synonymous  terms  and  mean  any 
vegetable  substance  that  is  harmless. 

(4)  Obvious  Split  Pit  Obvious  spill  pit 
means  an  olive  containing  a  pit  that  chh 
be  determined  visually  as  split. 

(5)  Misshapen.  Misshapen  means  an 
olive  that  does  not  have  a  normal  shape 
for  a  given  vaneiy  of  olives 

(6)  Detached  Stem.  A  detached  stem. 
v\hen  it  measures  4  mm  or  more,  is  a 
defect  which  shall  be  sc:ored  a.s  a  "miniir 
stem"  for  whole,  pilted.  halved  and 
broken  pitted  style  olives  and  a  "major 
stem"  for  segmented,  sliced  and 

I  hopped  style  ohves. 


Table  L— Umits  for  Defects 
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(c)  With  respect  to  the  provisions  of 
paragraph  (a)  of  this  section,  any 
packaged  oUves  of  the  specified  styles, 
using  ohves  harvested  prior  tu  August 
11,  1982  may  be  shipped  if  such 
packaged  olives  comply  with  the 
applicable  requirements  in  effect,  under 
this  part  immediately  prior  to  such  date. 

PART  944— [AMENDED] 

2,  Section  944.401  (47  FR  34117)  is 
revised  to  read  as  follows: 


§  944.401     Olive  Regulation  1. 

(a)  Definitions  \\\  '  Canned  ripe 
olives"  means  olives  ;n  hermetically 
sealed  containers  and  heat  sterilized 
under  pressure,  of  the  two  distinct  types 
"ripe"  and  "green-ripe"  as  defined  in  the 
current  U.S  S'andards  for  Grades  of 
Canned  Ripe  Ohves.  Thp  term  does  not 
include  Spanish-style  green  olive«i 

(2)  "Spanish-style  green  olives"  means 
olives  packed  in  brine  and  which  have 
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been  fermented  and  cnired,  otherwise 
known  as  "green  olives." 

(3)  "Variety  group  1"  means  the 
following  varieties  and  any  mutations, 
sports,  or  other  derivations  of  such 
varieties:  Aghizi  Shami,  Amelia  u 
Ascolano,  Ascolano  dura,  Azapa, 
Balady,  Barouni,  CarydoHa,  Cucco, 
Gigante  di  Cerignola,  Gordale,  Grosane. 
Jahlut,  Polymorpha,  Prunara,  Ropades. 
Sevillano,  St.  Agostino,  Tafahi,  and 
Touffahi. 

(4)  "Variety  group  2"  means  the 
following  varieties  and  any  mutations, 
sports,  or  other  derivations  of  such 
varieties;  Manzanillo,  Mission, 
Nevadillo,  Obliza,  and  Redding 
Picholine. 

(5)  "USDA  Inspector"  means  an 
inspector  of  the  Processed  Products 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  or  any  other 
duly  authorized  employee  of  the 
Department. 

(6)  "Importation"  means  release  from 
custody  of  the  U.S.  Bureau  of  Customs. 

(7)  "Limited  use"  means  the  use  of 
processed  oHves  in  the  production  of 
packaged  olives  of  the  halved, 
segmented  (wedged),  sliced,  or  chopped 
styles,  as  defined  in  said  standards. 

(8)  Terms  used  in  this  section  shall 
have  the  same  meaning  as  are  given  to 
the  respective  terms  in  the  current  U.S. 
Standards  for  Grades  of  Canned  Ripe 
Olives  (7  CFR  Part  52)  including  the 
terms  "U.S.  Grade  B",  "U.S.  Grade  C". 
"size",  "character",  "defects",  and  "ripe 
type":  Provided.  That  with  respect  to 
defects  used  in  Table  I  of  S  932.149  (and 
cited  herein)  that  are  not  defined  in  such 
current  U.S.  Standards,  the  definitions  of 
those  defects  contained  in  that  section 
shall  apply: 

(b)  The  importation  into  the  United 
States  of  any  canned  ripe  olives  is 
prohibited  unless  such  olives  are 
inspected  and  meet  the  following 
applicable  requirements:  Provided.  That 
olives  imported  in  bulk  form  and  used  in 
the  production  of  any  canned  ripe  olives 
are  subject  to  such  applicable 
requirements  and  the  additional 
requirements  in  paragraph  (b)(12)  of  this 
section. 

(1)  Carmed  ripe  ohves  shall  grade  at 
least  U.S.  Grade  C:  Provided,  That  with 
respect  to  defects,  the  limits  for  defects 
as  contained  in  Table  I  of  S  932.149  shall 
apply  as  shall  the  requirements  of  U.S. 
Grade  B  for  Character  for  canned  whole. 
pitted  and  broken  pitted  olives,  and  the 
requirement  that  canned  chopped  olives 
be  practically  free  from  identifiable 
units  of  pit  caps,  end  slices,  and  shces 
as  defined  in  S  932.149(a)(2):  Provided 
further.  That  during  the  period 
September  1, 1981  through  July  31, 1983. 


no  requirements  shall  be  applicable  with 
respect  to  color  and  blemishes  for 
canned  green  ripe  olives  imported 
during  such  period. 

(2)  Canned  whole  ripe  olives  of 
Variety  Group  1,  except  the  Ascolano. 
Barouni,  and  St.  Agostino  varieties,  shall 
be  of  such  a  size  that  not  more  than  25 
percent,  by  count,  of  the  olives  may 
weigh  less  than  1/75  pound  (6.0  grams) 
each,  except  that  not  more  than  10 
percent,  by  count,  of  the  olives  may 
weigh  less  than  l/82  pound  (5.5  grams) 
each; 

(3)  Canned  whole  ripe  Variety  Group 

1  olives  of  the  Ascolano,  Barouni,  and 
St.  Agostino  varieties,  shall  be  of  such  a 
size  that  not  more  than  25  percent,  by 
count,  of  the  olives  may  weigh  less  than 
1/88  pound  (5  grams)  each  except  that 
not  more  than  10  percent,  by  count,  of 
the  olives  may  weigh  less  than  1/98 
pound  (4  6  grams)  each; 

(4)  Canned  whole  ripe  olives  of 
Variety  Group  2,  except  the  Obliza 
variety,  shall  be  of  such  a  size  that  not 
more  than  35  percent,  by  count,  of  the 
olives  may  weigh  less  than  l/l40  pound 
(3.2  grams)  each  except  that  not  more 
than  7  percent,  by  count,  of  the  olives 
may  weigh  less  than  1/160  pound  (2.8 
grams)  each; 

(5)  Canned  whole  ripe  Variety  Group 

2  olives  of  the  Obliza  variety,  shall  be  of 
such  a  size  that  not  more  than  35 
percent,  by  count,  of  the  olives  may 
weigh  less  than  1/121  pound  (3.7  grams) 
each  except  that  not  more  than  7 
percent,  by  count,  of  the  olives  may 
weigh  less  than  1/135  pound  (3.3  grams) 
each; 

(6)  Canned  whole  ripe  olives  not 
identifiable  as  to  variety  or  variety 
group  shall  be  of  such  a  size  that  not 
more  than  35  percent,  by  count,  of  the 
olives  may  weigh  less  than  1/140  pound 
{3.2  grams)  each  except  that  not  more 
than  7  percent,  by  count,  of  the  olives 
may  weigh  less  tjfian  1/160  pound  (2.8 
grams)  each; 

(7)  Canned  pitted  ripe  olives  of 
Variety  Group  1,  except  the  Ascolano, 
Barouni,  and  St.  Agostino  varieties,  shall 
be  of  such  a  size  that  not  more  than  25 
percent,  by  count,  of  the  olives  may 
measure  less  than  21  millimeters  in 
diameter; 

(8)  Canned  pitted  ripe  Variety  Group  1 
olives  of  the  Ascolano,  Barouni,  and  St. 
Agostino  varieties,  shall  be  of  such  a 
size  that  not  more  than  25  percent,  by 
count,  of  the  olives  may  measure  less 
than  19  millimeters  in  diameter; 

(9)  Canned  pitted  ripe  olives  of 
Variety  Group  2,  except  the  Obliza 
variety,  shall  be  of  such  a  size  that  not 
more  then  35  percent,  by  count,  of  the 
olives  may  measure  less  than  16 
millimeters  in  diameter 


(10)  Canned  pitted  ripe  Variety  Group 
2  olives  of  the  Obliza  variety,  shall  be  of 
such  a  size  that  not  more  than  35 
percent,  by  count,  of  the  olives  may 
measure  less  than  17  millimeters  in 
diameter 

(11)  Canned  pitted  ripe  olives  not 
identifiable  as  to  variety  or  variety 
group  shall  be  of  such  a  size  that  not 
more  than  35  percent,  by  count,  of  the 
olives  may  measure  less  than  16 
millimeters  in  diameter; 

(12)  Imported  bulk  olives  when  used 
in  the  production  of  canned  ripe  olives 
must  be  inspected  and  certified  as 
prescribed  in  this  section.  Imported  bulk 
olives,  which  do  not  meet  the  appUcable 
minimum  size  requirements  specified  in 
paragraphs  (b)(2)  through  (b)(ll)  of  this 
section,  may  be  used  for  limited  use: 
Provided,  That  such  imported  bulk 
olives  may  be  used  for  limited  use,  but 
any  such  olives  so  used  shall  not  be 
smaller  than  the  following  applicable 
minimum  size: 

(i)  Whole  ripe  olives  of  Variety  Group 
1,  except  the  Ascolano,  Barouni,  or  St. 
Agostino  varieties,  of  a  size  that  not 
more  than  25  percent,  by  count,  of  the 
olives  may  be  smaller  than  1/90  pound 
(5  grams)  each. 

(ii)  Whole  ripe  olives  of  Variety  Group 
1  of  the  Ascolano,  Barouni,  or  St. 
Agostino  varieties  of  a  size  that  not 
more  than  25  percent,  by  count,  of  the 
olives  may  be  smaller  than  1/140  pound 
(3.2  grams)  each. 

(iii)  Whole  ripe  olives  of  Variety 
Group  2,  except  the  Obliza  variety,  of  a 
size  that  not  more  than  20  percent  of  the 
olives  by  count,  may  be  smaller  than  1/ 
180  pound  (2.5  grams)  each. 

(iv)  Whole  ripe  olives  of  Variety 
Group  2  of  the  Obliza  variety  of  a  size 
that  not  more  than  20  percent,  by  count, 
of  the  olives  may  be  smaller  than  l/l40 
pound  (3.2  grams)  each. 

(v)  Whole  ripe  olives  not  identifiable 
as  to  variety  or  variety  group  of  a  size 
that  not  more  than  20  percent  of  the 
olives,  by  count,  may  be  smaller  than  1/ 
180  pound  (2.5  grams)  each. 

(vi)  Pitted  ripe  olives  of  Variety  Group 
1,  except  the  Ascolano,  Barouni,  or  St. 
Agostino  varieties  of  a  size  that  not 
more  than  25  percent,  by  count,  of  the 
olives.may  measure  less  than  20 
millimeters  in  diameter. 

(vii)  Pitted  ripe  olives  of  Variety 
Group  1  of  the  Ascolano,  Barouni,  or  St. 
Agostino  varieties  of  a  size  that  not 
more  than  25  percent,  by  count,  of  the 
olives  may  be  smaller  than  16 
millimeters  in  diameter. 

(viii)  Pitted  ripe  olives  of  Variety 
Group  2,  except  the  Obliza  variety,  of  a 
size  that  not  more  than  20  percent  of  the 
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olives,  by  count,  may  be  smaller  than  14 
millimeters. 

(ix)  Pitted  ripe  olives  of  Variety  Group 
2  of  the  Obliza  variety  of  a  size  that  not 
more  than  20  percent,  by  count,  of  the 
olives  mp.y  be  smaller  than  18 
millimeters. 

(x)  Pitted  ripe  olives  not  identifiable 
as  to  variety  or  variety  group  of  a  size 
that  not  more  than  20  percent,  by  count, 
of  the  olives  may  be  smaller  than  14 
millimeters  m  diameter. 

(c)  The  Processed  Products  Branch, 
Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  is  hereby 
designated  as  the  governmental 
inspection  service  for  the  purpose  of 
certifying  the  grade  and  size  of 
processed  olives  from  imported  bulk  lots 
for  use  in  canned  ripe  olives  and  the 
grade  and  size  of  imported  canned  ripe 
olives.  Inspection  by  said  inspection 
service  with  appropriate  evidence 
thereof  in  the  form  of  an  official 
inspection  certificate,  issued  by  the 
service  and  applicable  to  the  particular 
lot  of  olives  is  required.  With  respect  to 
imported  bulk  olives,  inspection  and 
certification  shall  be  completed  prior  to 
use  as  packaged  ripe  olives.  With 
respect  to  canned  ripe  olives,  inspection 
and  certification  shill  be  completed 
prior  to  importation.  Any  lot  of  olives 
which  fails  to  meet  the  import 
requirements  may  be  exported  or 
disposed  of  under  supervision  of  the 
Processed  Products  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA,  with 
the  cost  of  certifying  the  disposal  borne 
by  the  importer.  Such  inspection  and 
certification  services  will  be  available, 
upon  application,  in  accordance  with  the 
applicable  regulations  governing  the 
inspection  and  certification  of  Processed 
Fruits  and  Vegetables.  Processed 
Products  Thereof,  and  Certain  Other 
Processed  Food  Products  (Part  52  of  this 
title).  Application  for  inspection  of 
canned  ripe  olives  shall  be  made  not 
less  than  10  days  prior  to  the  time  when 
the  olives  will  be  imported.  Since 
inspectors  are  not  located  in  the 
immediate  vicinity  of  some  of  the  small 
ports  of  entry,  importers  of  canned  ripe 
olives  shall  make  arrangements  for 
inspection  through  one  of  the  following 
offices  at  least  10  days  prior  to  the  time 
when  the  olives  will  be  imported: 

Office  and  Telephone 

Southeastern  Regional  Office,  98 
Third  Street,  SW.,  Winter  Haven. 
Florida  33880,  (813)  294-4218; 

Central  Regional  Office.  U.S.  Custom 
House,  Room  1014,  610  South  Canal 
Street.  Chicago,  Illinois  60607,  (312)  353- 
6217  or  6218: 


Western  Regional  Office,  111  West  St. 
John  Street,  Suite  416.  San  Jose. 
California  95113,  (408)  275-7253. 
Application  for  inspection  of  processed 
bulk  olives  shall  be  made  not  less  than  3 
days  prior  to  use  in  the  production  of 
canned  ripe  olives.  Such  application 
shall  be  made  through  the  following 
office: 

Western  Regional  Office,  111  West  St. 
John  Street,  Suite  416.  San  Jose, 
California  95113,  (408)  275-7253. 

(d)  Inspection  certificates  shall  cover 
only  (1)  the  quantity  of  canned  ripe 
olives  that  is  being  imported  at  a 
particular  port  of  entry  by  a  particular 
importer  or  (2)  the  quantity  of  canned 
ripe  olives  processed  from  a  lot  or  sublot 
of  imported  bulk  olives. 

(e)  Inspection  shall  be  performed  by 
USDA  inspectors  in  accordance  with 
said  regulations  governing  the 
inspection  and  certification  of  processed 
fruits  and  vegetables'and  related 
products  (Part  52  of  this  title).  The  cost 
of  each  such  inspection  and  related 
certification  shall  be  borne  b\'  the 
applicant  therefore.  Applications  for 
inspection  shall  be  accompanied  by,  or 
there  shall  be  submittrd  promptly 
thereafter,  either  (1)  an  "on  board"  b;ll 
of  lading  designating  the  lots  to  be 
entered  as  canned  ripe  oUves.  (2)  a  Usl 
of  such  lots  by  variety  and  their 
identifying  marks,  or  (3)  a  list  identifying 
lots  by  variety  of  imported  bulk  olives. 

(f)  Notwithstanding  any  other 
provisions  of  this  regulation,  any 
importation  of  canned  ripe  olives  or 
olives  imported  in  bulk  for  use  in  the 
production  of  canned  ripe  olives  which, 
in  the  aggregate,  does  not  exceed  100 
pounds  drained  weight  may  be  imported 
without  regard  to  the  requirements  of 
this  section. 

(gl  It  is  hereby  determined,  on  the 
basis  of  Uie  information  currently 
available,  that  the  grade  and  size 
requirements  set  forth  in  this  regulation 
are  comparable  to  those  applicable  to 
California  canned  ripe  olives. 

(h)  No  provisions  of  this  section  shall 
supersede  the  restrictions  or 
prohibitions  on  canned  ripe  olives  under 
the  provisions  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act.  or  any  other 
applicable  laws  or  regulations  or  the 
need  to  comply  with  applicable  food 
and  sanitary  regulations  of  city,  county. 
State,  or  Federal  agencies. 

(i)  Each  inspection  certificate  issaed 
wilh  respect  to  canned  ripe  ohves  to  be 
imported  into  the  United  States  and 
canned  ripe  olives  processed  from  a  lot 
or  sublot  of  imported  bulk  olives  shall 
set  forth  among  other  things: 

(1)  The  date  and  place  of  inspection: 

(2)  The  name  of  the  shipper  or 
applicant: 


(3)  The  commodity  inspected: 

(4)  The  quantity  of  the  commodity 
covered  by  the  certificate: 

(5)  The  principal  identifying  marks  on 
the  container 

(fi)  The  railroad  car  initials  and 
number,  the  truck  and  the  trailer  license 
number,  the  name  of  the  vessel,  or  other 
identification  of  the  shipment 

(7)  The  Consumption  Entry  Number 
for  Canned  Ripe  OUves.  and 

(8)  The  following  statement  if  the  fncts 
warrant;  Meets  the  U.S.  import 
requirements  under  section  8e  of  the 
.'\gncultural  Marketing  Agreement  .\c\ 
of  1937,  as  amended. 

(Sees.  1-19  48  Stat.  31.  as  amended  (7  VS.C. 

Udted:  November  a  1982. 
D.  S.  Kuryluski 
Artjng  Director.  Fruit  and  \  p^etahle  Division. 

'TK  ;'k"    K;-iino9  K.ifd  u   : .  *.i  (ill-  d:i:j 
BILLING  CODE  MKMU-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  242 

Miscellaneous  Technical  Amendments 

Correction 

In  FR  Doc.  82-30277  appearing  on 
pnge  4^r>4  in  the  issue  for  Thursday. 
November  4   1962.  under  §  242. 7|d)   the 
fourth  line,  the  word    may"  should  have 
read  "any", 

BiLUNG  COOe    1S0i-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  82-NM-83-AD;  Amtft  3»-44991 

Airworthiness  Directives:  CFM  56 
Powered  McDonnell  Douglas  Model 
DC-8-70  Series  Airplanes  Equipped 
With  P/N  3505154-18-1  Series  Main 
Engine  Starters 

agency:  Federal  Aviation 
Administration  (FAvX),  DOT. 
ACTION:  Final  rule. 


summary:  On  August  31,  1982.  the  FAA 
issued  Telegraphic  AD  T82-18-51, 
effective  upon  receipt  to  all  known 
operators  of  CFM  56  powered 
McDonnell  Douglas  Model  DC-&-70 
series  airplanes,  certificated  in  all 
categories.  This  AD  required  repetitue 
inspections  of  all  P/N  35051,S4-18-1 
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series  engine  starter  magnetic  chip 
detectors.  This  action  was  prompted  by 
reports  of  engine  inflight  shutdowns 
(IFSD's)  caused  by  P/N  3505154-18-1 
series  main  engine  starter  failures.  This 
AD  is  hereby  published  in  the  Federal 
Register  to  make  it  effective  to  all 
persons. 

DATES:  Effective  November  23, 1982. 
This  AD  was  effective  earlier  to  all 
recipients  of  Telegraphic  AD  T82-1&-51. 
dated  August  31, 1982.  Compliance 
schedule  as  prescribed  in  the  body  of 
the  AD,  unless  already  accomplished. 

FOR  FURTHER  tNFORMATION  CONTACT: 

Stephen  Kolb,  Aerospace  Engineec. 
Propulsion  Branch,  ANM-140L.  FAA. 
Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Ofrice, 
4344  Donald  Douglas  Drive.  Long  Beach. 
California  90808.  telephone  (213)  548- 
2835. 

SUPPLEMENTARY  INFORMATION:  On 

August  31,  1982,  the  FAA  issued 
Telegraphic  AD  T82-18-51  applicable  to 
CFM  56  powered  McDonnell  Douglas 
Model  DC-8-70  series  airplanes 
requiring  repetitive  inspections  of  all 
P/N  3505154-18-1  series  engine  starter 
magnetic  chip  detectors  and 
replacement  of  defective  starters. 

This  action  was  prompted  by  engine 
inflight  shutdowns  (IFSU's)  caused  by  P/ 
N  3505154-18-1  series  main  engine 
starter  failures.  This  type  of  starter 
failure  is  caused  by  failure  of  the  output 
shaft  bearings  and  can  progress  into  the 
engine  transfer  gearbox  resulting  in  loss 
of  engine  oil  and  subsequent  engine 
IFSD  for  low  oil  quantity.  The  potential 
exists  for  multiple  IFSD"s. 

This  AD  differs  from  the  telegraphic 
version  by  the  addition  of  a  special 
flight  permit  statement  as  paragraph  C, 
and  reidentifying  paragraph  C.  as  D. 
Also,  the  word  "Area"  has  been  deleted 
in  paragraph  D. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  this  AD  requires 
repetitive  inspections  of  all  P/N 
3505154-18-1  series  engine  starter 
magnetic  chip  detectors  and 
replacement  of  defective  starters.  This 
AD  is  now  published  to  make  it  effective 
to  all  persons. 

Since  a  situation  existed,  and  still 
exists,  that  requires  immediate  adoption 
of  this  regulation,  it  is  found  that  notice 
and  public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days.  ^ 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  Safety.  Aircraft. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFT?  39.13)  is  amended 
by  adding  the  following  new 
Airworthiness  Directive: 

McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-8-70  series  airplanes 
with  P/.M  3505154-18-1  series  Airesearch 
engine  starters  installed,  certificated  in 
all  catesjories  Compliance  required 
within  20  flight  hours  after  receipt  of  this 
AD.  and  at  intervals  not  to  exceed  20 
flight  hours  thereafter. 

To  detect  starter  output  shaft  bearing 
distress,  accomplish  the  following,  unless 
already  accomplished: 

(.A)  Remove  the  magnetic  portion  (knurled 
knob,  bayonet  type,  quick  disconnect)  of  each 
starter  drain  plug  and  check  for  the  presence 
of  metallic  particles.  The  following  action 
shall  be  takfn  when  the  degree  of 
contamination  has  been  determined: 

(1)  A  plug  that  is  clean  or  having  l;ght  ;'uzz 
is  normal  and  acceptable.  Clean  plug  as 
necessary,  reinstall,  and  continue  starter 
operation. 

(2)  If  light  metal  particle  accumulation  is 
observed  on  the  magnetic  portion  of  the  plug, 
drain  the  starter  oil  and  observe  color  and 
odor  of  the  oil. 

(a)  If  the  oil  is  transparent,  reservice  the 
starter  with  clean  oil.  clean  the  drain  plug, 
reinstall,  and  continue  starter  operation.  If 
metal  is  again  observed  at  any  subsequent 
inspection,  replace  the  sUrler  with  a 
serviceable  unit. 

(b)  If  the  oil  IS  black,  or  has  a  burnt  smell, 
replace  the  starter  with  a  serviceable  unit. 

(3)  If  metal  accumulation  in  e.xcess  of  that 
defined  in  (2).  above,  is  observed  on  the 
magnetic  portion  of  the  drain  plug,  replace 
the  starter  with  a  serviceable  unit. 

(B)  When  a  P/.\  3505I54-19-I  series  or 
subsequent  approved  P/.N  starter  is  installed, 
inspection  per  this  AD  is  terminated. 

(C)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and  repairs 
required  for  the  purposes  of  this  AD  when 
approved  by  the  Manager,  Los  Angeles 
.Aircraft  Certification  Office.  FAA,  Northwest 
.Stountain  Region, 

(DJ  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

This  Amendment  becomes  effective 
November  23,  1982,  and  was  effective 
earlier  to  those  recipients  of  Telegraphic 
AD  T82-18-51  dated  August  31, 1982. 

(Sees  313(a),  601,  and  603  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  [49  U.S.C. 
1354(a).  1421,  and  1423):  Sec.  6(c)  of  the 
Department  of  Transportation  Act  (49  U.S.C. 
If355(c]]:  and  14  CFR  11,89), 

Note.— The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation  that  is 
not  major  under  Section  8  of  Executive  Order 
12291.  It  IS  impracticable  for  the  agency  to 


follow  the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must  be 
issued  immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves  an 
emergency  regulation  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26, 1979).  If  this  action  is 
subsequently  determined  to  involve  a 
significant/major  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and  placed  in 
the  regulatory  docket  (otherwise  an 
evaluation  is  not  required),  A  copy  of  it, 
when  filed,  may  be  obtained  by  contacting 
the  person  identified  under  the  caption  "FOR 
FURTHER  INFORMATION  CONTACT." 

Issued  in  Seattle.  Washington  on 
November  4, 1982. 

Wayne  |.  Barlow, 

Acting  Director,  Northwest  Mountain  Region. 

(FR  Doc-  82-3115J  Filed  11-12-82:  S45  am| 
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14  CFR  Part  39 

[Docket  No.  82-ANE-45;  Amdt.  39-4498] 

Airworthiness  Directives;  Detroit 
Diesel  Allison  (DDA)  Model  250  Series 
Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule:  request  for  comment. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD) 
which  requires  a  one-time  inspection 
and  bushing  assembly  replacement, 
where  applicable,  of  all  affected  Bendix 
fuel  control  and  power  turbine  governor 
assemblies  installed  on  Detroit  Diesel 
Allison  (DDA)  Model  250  series  engines. 
The  AD  is  necessary  to  prevent  possible 
engine  power  loss,  autoacceleration, 
overspeeding.  or  power  turbine  governor 
instability/malfunctioning. 

DATES:  Effective — November  26, 1982, 
Compliance  schedule — As  prescribed  in 
body  of  AD.  Comments  on  the  rule  must 
be  received  on  or  before  January  26. 
1983. 

ADDRESSES:  The  applicable  service 
bulletins  '  may  be  obtained  from  Detroit 
Diesel  Allison,  Division  of  General 
Motors  Corporation.  Indianapolis. 
Indiana  46206. 

A  copy  of  the  applicable  service 
bulletin  and  a  historical  file  on  this  AD 
are  contained  in  the  Rules  Docket  at  the 
FAA.  Office  of  Regional  Counsel.  Attn: 
Rules  Docket  No.  82-ANE-45, 12  New 
England  Executive  Park,  Burlington. 
Massachusetts  01803;  and  may  be 
examined  weekdays,  except  Federal 


'  The  Service  Bulletin  has  been  filed  as  a  part  of 
the  original  document. 
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holidays,  between  8:00  a.m.  and  4:30 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Royace  Pralher,  Chicago  Aircraft 
Certification  Office,  ACE-140C,  FAA. 
2300  East  Devon  Avenue,  Des  Plaines, 
Illinois  60018:  telephone:  (312)  694-7132. 

SUPPLEMENTARY  INFORMATION:  There 
have  been  reports  of  Bendix  fuel  control 
and  power  turbine  governor  failures  on 
certain  Detroit  Diesel  Allison  (DDA) 
Model  250  series  engines  that  could 
cause  engine  power  loss, 
autoacceleration,  overspeeding,  or 
power  tiu^bine  governor  instability/ 
malfunctioning.  The  cause  of  failure  has 
been  traced  to  P/N  2526146  bushing 
assembly  which  has  a  nylon  ball  bearing 
separator  instead  of  the  approved  steel 
ball  bearing  separator.  Since  the  nylon 
ball  bearing  separator  is  known  to  be 
installed  on  other  DDA  Model  250  series 
engines,  an  AD  is  being  issued  which 
requires  a  one-time  inspection  and 
bushing  assembly  replacement,  where 
applicable,  of  all  affected  Bendix  fuel 
control  and  power  turbine  governor 
assembhes.  The  phased  inspection 
requirements  are  based  on  actual  and 
predicted  failure  characteristics  of  the 
nylon  ball  bearing  separators. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regidation,  it  is  found  that  notice  and 
public  procedures  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days 

Request  for  Comments  on  the  Rule 

Although  this  action,  which  involves 
requirements  affecting  immediate  flight 
safety,  is  in  the  form  of  a  final  rule  and 
thus  was  not  preceded  by  notice  and 
public  comment,  comments  are  now 
invited  on  the  rule.  When  the  comment 
period  ends,  the  FAA  will  use  the 
comments  submitted  together  with  other 
available  information  to  review  the 
regulation.  Public  comments  are  helpful 
in  evaluating  the  effects  of  the  rule  and 
in  determining  whether  additional 
rulemaking  is  needed.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  economic,  envirorunentaL 
and  energy  aspects  of  the  rule. 

List  of  Subjects  in  14  CFR  Part  39 

Engine,  Propellers.  Aircraft,  and 
Aviation  safety. 

Adoption  of  .Amendment 

Accordingly  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 


§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new  AD: 

Detroit  Diesel  Allison;  Applies  to  all  Detroit 
Diesel  Allison  (DDA)  Model  250  series 
engines  equipp>ed  with  Bendix  fuel 
control  assemblies  and  power  turbine 
governor  assemblies  containing  or 
suspected  of  containing  P/N  Z526146 
bushing  assemblies  with  a  nylon  ball 
bearing  separator 
Note. — Assemblies  listed  in  the  appendix 
to  this  AD  have  steel  ball  bearing  separators. 

Compliance  required,  as  indicated,  unless 
already  accomplished. 

To  prevent  possible  engine  power  loss, 
autoacceleration.  overspteeding,  or  power 
turbine  governor  instability/malfunctioning 
caused  by  failure  of  P/N  2526146  bushing 
assemblies  with  a  nylon  ball  t>earing 
separator  installed  in  Bendix  fuel  control 
assemblies  and  power  turbine  governor 
assemblies,  acLomplish  the  following: 

(a)  Before  farther  flight,  remove  from 
service  affected  Rendix  fuel  control  assembly 
and  power  turbine  governor  assembly  that 
exhibit  one  or  more  of  the  following 
symptoms  that  cannot  be  corrected  by 
following  the  mainlPTance  procedures  in  the 
appropriate  DD.^  Operations  and 
Maintenance  Mdnuai  and,  where  applicable, 
install  assemblies  that  have  steel  ball  beanng 
separators: 

Fuel  Control  Assembly  Symptoms 

Nl  fluctuation 

Autoacceleration  or  overspeed 

Inability  to  obtain  rr.a.x.imum  power  or  Nl 

hmiting 
Inability  to  adjust/set  idle  speed  or  excessive 

flight  idle 

Power  Turbine  Governor  Symptoms 

Governor  instability 

Excessive  droop  which  cannot  be  cured  by 

correct  control  s>stem  rigging. 

Note. — Above  symptoms  manifested  by 
fuel  control  assemblies  or  power  turbine 
governor  assemblies  which  incorporate  steel 
ball  bearing  separators  should  be  corrected 
using  appropriate  DD.^  Operations  and 
Maintenance  Manual  procedures. 

(b)  Inspect  in  acc.orda.nce  with  Parngruph 
(c]  affected  Bendix  fuel  control  assemblies 
and  power  turbine  governor  assemblies 
within  the  hours  time  in  service  specified  in 
the  following  schedule  or  before  October  16, 
1983.  whichever  occurs  first. 


tnapoci 
I  witnm  the 
Time  in  servtce  (txxjfsl  ot  fuel  control  or  power        lotlowing 
turbirie  gov«rrKX  sitk*  new  or  lasl  overKaU  tirr^e 

(hours)  (t 


(c)  Inspect  in  accordance  with  the 
applicable  DDD  Commercial  Engine  Aleri 
Bulletin,  or  later  FAA  approved  revision, 
listed  below  to  determine  whether  the  P/N 
2526146  bushing  assembly  with  a  nylon  ball 
bearing  separator  is  installed 


Engine  model 


Buletoi  No..  OMed  Od 
IS.  1982 


Less  man  .100.  

300  or  moro  trvi  'BSS  thsn  600.. 


600  or  mo<e  arxl  ipss  than  900 

dOO  or  mofe  a"^  les?  tri,%n  1200 

More  trian  1200 


too 

SO 

?00 
2S0 


2S0-C18  CEB-A-2M 

2V>-CK.  -C20B  -C20f    -C.30J       CEB-A-t20e 

250-81 SG  ,  CCB-A-9* 

250-817,  -e^B    -817C CEB-A-nee 

2to-csea.  -c?8C !  OEB-A-T-i-xtf, 

250-C30,  -C30P.  -C30S _i  CEB-A-73-302* 

(d)  If  a  bushing  assembly  containing  a 
nylon  ball  beanng  separator  is  identified 
during  inspection  required  by  Paragraph  [i  ). 
replace  the  bush/.ng  assembly  with  a 
serviceable  assem^'y  having  a  steel  bull 
beanng  separator  Peidentify  ser\-ir,PBblp  fuel 
control  assemblies  or  power  turtiine  governor 
assemblies,  after  mppet  lion,  in  accordance 
wilh  the  apphcahle  DD.^  service  bulletin. 

|e)  Special  flight  permits  may  be  issued  in 
accordance  wi!h  F.\Rs  21  1^7  and  21  199  to 
(i()erHte  aircraft  to  a  base  where  complianr.e 
with  this  AD  can  be  accomplished. 

(f)  L'pon  request  of  an  operator,  the 
Manager,  Chicago  .^ircraft  Certification 
Office.  FAA.  CentrHl  Regioa  may  adjust  the 
compliance  time  specified  in  this  AD 
provided  such  requests  are  made  thniugh  an 
¥.\A  maintenance  inspector,  and  the  request 
contains  subslart.H'ing  data  to  justify  the 
request  for  that  cpern'or 

(g)  Upon  request  of  the  operatdr,  an 
equivalent  means  of  compliance  with  the 
requirements  of  this  AD  may  be  approved  by 
the  Manager,  Chicago  Aircraft  Certification 
Office.  F/\A  Central  Region. 

This  amendment  becomes  effective 
November  26, 1982. 

(Sees  313(h).  601,  and  603,  Federal  Aviation 
Act  of  191'S.  as  amended  (49  U.S.C.  1364(a). 

1421,  and  142J):  Sec.  6(c).  Department  of 
Transportation  Act  (49  L'.S  C.  1655(c);  Sec 
11.89  Federal  Aviation  Regulation  (14  CFR 
11.89).) 

Note.— The  F,^A  has  determined  that  this 
regulation  is  an  emergency  regulation  that  is 
not  major  under  Section  8  of  Executive  Order 
122<n   It  is  impracticable  for  the  agency  to 
follow  the  procedures  of  Order  122.01  with 
respect  to  this  rule  since  the  rule  must  be 
issued  immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves  an 
emergency  regulation  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  no:»4. 
February  26,  ^9~9\  If  this  action  is 
subsequently  determined  to  involve  a 
significant  regulation,  a  final  regulatory 
evaluation  or  analvsis  as  appropriate,  will  be 
prepared  tind  [.li^,  •   i  ir,    ;  e  regulatory  d(><.ket 
{otherwise,  an  c  al.iu'.ion  's  not  required|,  A 
copy  of  ''..  '.^•hen  filed,  mav  be  obtained  by 
contarl!i!tf  !:;•  r-'-'T  c.  -••''■ed  under  the 
caption  "FOft  FURTHtB  IhFOnMATlON 
CONTACT." 
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Issued  in  Buriington,  Massachusetts,  on 
November  3,  1982. 

Robert  E.  Whittiugtoo. 

Director,  New  England  Region. 

Appendix 

All  Bendix  fuel  control  assemblies  and 
power  turbine  governor  assemblies  installed 
in  DDA  Model  250  series  engines  are 
suspected  of  containing  nylon  ball  bearing 
separators,  except  the  following  assemblies 


all  of  which  have  steel  ball  bearing 
separators: 

1.  Units  identified  by  the  letter  "K"  marked 
on  the  fuel  control  assemblies  or  power 
turbine  governor  assemblies  identification 
plate  jn  the  "less  issues"  (LI)  block. 

2.  The  following  fuel  control  assembhes 
and  power  turbine  governor  assemblies 
which  have  acceptable  New  Hampshire  Ball 
Bearing  (NliBB)  bushing  assemblies  and  are 
A^OT"  marked  with  letter  "K". 


Bencfa  pwl 
No. 


DOA  part 
Na 


[X}A  modat 


umtsefialNo. 


Fue<  Cortrol  Assemtiiss: 

DP-N2  

DP-P2 

DP-n. 

DP- V 1 

DP-V1  

Poioer  Turtan*  Governor  Asseinbiac 

AL-AAI  _ 

AL-AA1 

AL-ACI 

AL-A01 


2524844-18 
2524654-15 
2524738-20 
2624854-1 
2524745-17 

2524667 -a 
2524769-7 
2524677-6 
2S24682-5 


23001794 
23001796 
23001797 
23004537 
23001798 

23005492 
23005493 
23005494 
23006268 


250-C20e   c   J 

250-ei7B/C 

250-0288 /C 

250-C30P 

25O-C30/S 

250-C20'B/F 
25O-C20B/J 
250-C28B/C 

2SO-C30/P/'S 


336103  and  subsequent. 
336036  and  subsequent 
334078  and  sutMaquent 
336051  and  subsequent 
334132  and  subseqoen* 

29288  and  subeequent 
29367  and  subsequent. 
27511  and  sutnequent 
28914  and  subsequent 


3.  Fuel  control  assemblies  jnd  power 
turbine  governor  assemblies  manufactured 
prior  to  November  7, 1979,  provided  that  they 
have  A'OT'been  overhauled  or  have  MOT  had 
P/N  2526146  bushing  assembly  replaced  since 
the  date.  The  following  listed  fuel  control 
assemblies  and  power  turbine  governor 
assemblies  were  manufactured  prior  to 
November  7,  1979: 

I 


T      '■'   ■ 

AH  senaJ 

Mode< 

Bendix 
part  No 

Engne  mode* 

numbers 
mcluAng 

and  pnor 
to 

Fuel  Contro* 

Asierrbtes: 

DP-03 

2524463 
2524527 

250-C18  

323864 

DP-03 

2SO-C18 

326171 

DP-MI 

2524384 

250-ei5G 

319258 

OP-MI 

2524562 

25O-C20 ... 

320894 

DP-M2 

2S24644 

250-C20B. 

C20F   C20J. 

327936 

OP-PI 

2524558 

319575 
327892 

0P-P2 

2524654 

250-81  7B 

DP-P2.    . 

2524661 

250-B17B. 

B17C- 

317461 

0P-T3 

2524738 

250-0288, 
C28C 

328100 

0P-V1_ _.... 

2524745 

25O-C30,  C30S  . 

326387 

Power  Ttatm* 

Governor 

Asaembtec 

A1.-AA1 

2524553 

250-C20/B/F 

19010 

AI.-AA1.._ 

2S24M7 

250-C20/B/F 

22797 

AL-AA1 ...._ 

2524706 

250-C20/B/J  . . 

20218 

AL-AA1      ._ 

2524760 

2SO-C20/B/J 

22921 

AL-AC1  „ 

2524677 

250-C28B. 
C28C 

23097 

AL-A01    ._ 

2524692 

2SO-C30, 

21897 

C30P,  C30S 

(FR  Doc.  82-31 182  Filed  ll-li-82.  4:45  am| 
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14CFRPart39 

(Docket  No.  82-NM-106-AD;  Amdt  219- 
45001 

Airworthiness  Directives:  McDonnell 
Douglas  Model  DC-9-30,  -50,  -80,  and 
C-9B  Series  Airplanes. 

AGENCY:  Federal  Aviation 
.Administration  (FAA).  DOT. 
action:  Final  rule. 

StJMMARY:  This  ampndment  adds  a  new 
.Airworthiness  Directive  (AD)  that 
requires  inspection  of  the  hori2:ontal 
stabilizer  de-icing  spray  tube  for  proper 
installation  on  certain  McDonnell 
Douglas  Model  DC-9-30,  -50,  -80  and  C- 
9B  Series  AiiT^lanes.  The  de-icing  spray 
tubes  in  the  horizontal  stabilizer  provide 
protection  against  detrimental  ice 
buildup  on  the  leading  edge  of  the 
horizontal  stabilizer  during  flight  in  icing 
conditions.  Horizontal  stabilizer  de-icing 
spray  tubes  have  been  found  installed 
so  that  proper  de-icing  protection  is  not 
available  to  the  horizontal  stabilizer 
leading  edge.  This  AD  is  needed  to 
assure  de-icing  capability  is  available 
for  the  leading  edge  of  the  horizontal 
stabilizer  for  flight  into  known  icing 
conditions. 

DATES:  Effective  November  23,  1982. 
Compliance  schedule  as  prescribed  in 
the  body  of  the  AD,  unless  already 
accomplished. 

ADDRESSES:  The  applicable  service 
information  m^  be  obtained  from: 
McDonnell  Douglas  Corporation.  3855 
Lakewood  Boulevard,  Long  Beach, 


California  90846,  Attention:  Director, 
Publications  and  Training,  Cl-750  (54- 
60).  This  information  also  may  be 
examined  at  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966,  Seattle.  Washington  98168,  or 
4344  Donald  Douglas  Dfive.  Long  Beach, 
California  90808. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gilbert  Thompson,  Aerospace  Engineer, 
Systems  &  Equipment  Branch.  ANM- 
130L.  FAA.  Northwest  Mountain  Region, 
Los  Angeles  Aircraft  Certification 
Office,  4344  Donald  Douglas  Drive,  Long 
Beach,  California  90808,  telephone  (213) 
548-2831. 

SUPPLEMENTARY  INFORMATION:  One 

operator  has  reported  two  instances  of 
finding  the  horizontal  stabilizer  de-icing 
spray  tube,  Douglas  P/N  5937724-503, 
installed  with  the  spray  holes  pointing  in 
the  wrong  direction  on  two  airplanes. 
The  spray  tube  should  be  installed  with 
the  spray  holes  pointing  horizontally 
forward  toward  the  impingement  area  of 
the  leading  edge.  Improperly  aligned  de- 
icing  spray  tubes  will  preclude  de-icing 
capability  of  the  horizontal  stabilizer 
leading  edge.  Accumulated  ice  will 
cause  the  elevator  to  float  more  trailing 
edge-down  than  normal  which  will 
reduce  the  capability  of  the  horizontal 
stabilizer  to  provide  an  airplane  nose-up 
force.  In  the  clean  configiu'ation  at  high 
speed,  this  condition  would  require 
additional  stabihzer  nose-up  trim  which 
may  not  be  observed  by  the  flight  crew. 
On  approach,  with  the  flaps  extended, 
the  airplane  may  require  more  nose-up 
moment  than  the  tail  can  provide.  If  this 
condition  occurs,  the  airplane  would 
experience  tail  buffeting  and  may  not 
respond  to  airplane  nose-up  elevator 
commands.  Recovery  would  require 
retracting  the  flaps  and  increasing  the 
airspeed  to  reduce  the  required  nose-up 
moment  to  what  the  tail  can  provide. 
Inspection  of  the  horizontal  stabilizer 
de-icing  spray  tube  installation  and,  if 
necessary,  correction  of  any 
discrepancies  will  assure  proper 
functioning  of  the  horizontal  stabilizer 
leading  edge  de-icing  system. 

Since  this  condition  is  likely  to  exist 
in  other  airplanes  of  the  same  type 
design,  this  AD  requires  inspection  of 
the  horizontal  stabilizer  de-icing  spray 
tube  installation  and,  if  necessary, 
correction  of  discrepancies. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation  it 


Federal  Register  /  Vol.  47.  No.  220  /  Monday,  November  15.  1982  /  Rules  and  Regulations       51355 


is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety  and  aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
.Mrworthiness  Directive: 

McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-9-30,  -Sa  and  SO 
series  airplanes  including  C-9B 
airplanes,  with  manufacturer's  serial 
numbers  48002  through  48020,  48024 
through  48059,  48062.  48063.  48066 
through  48074,  48079,  48080,  48083.  48086. 
48087,  48092  through  48151,  48154  through 
48159,  49100.  49101,  49112,  49113.  and 
49116  through  49119. 
Compliance  required  within  30  days  from 

the  effective  date  of  this  AD.  unless  already 

accomplished. 
To  assure  proper  functioning  of  the 

horizontal  stabilizer  leading  edge  de-icing 

system,  accomplish  the  following: 

A.  Accomplish  the  inspection,  and  if 
necessary,  take  the  corrective  action 
specified  in  the  Accomplishment  Instructions 
of  McDonnell  Douglas  DC-9  Alert  Service 
Bulletin  A30-50,  dated  October  5. 1982,  or 
later  revisions  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

B.  Affected  DC-9  airplanes  may  be 
operated  after  30  days  following  the  effective 
date  of  this  AD,  and  prior  to  the 
accomplishment  of  Paragraph  (A),  above, 
under  the  following  conditions: 

1.  They  are  not  operated  into  known  icing 
conditions;  and 

2.  A  placard  is  installed  in  full  view  of  the 
pilots  which  reads:  "Flight  into  known  icing 
conditions  is  prohibited." 

C.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

The  manufacturer's  specifications  and 
procedures  identified  and  described  in  this 
directive  are  incorporated  herem  and  made  a 
part  hereof  pursuant  to  5  U.S  C.  552(a)(1).  All 
persons  affected  by  this  directive  who  have 
not  already  received  these  documents  from 
'ha  manufactuer  may  obtain  copies  upon 
request  to  McDonnell  Douglas  Corporation, 
3855  Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Director. 
Publications  and  Training,  Cl-750  (54-60). 
These  documents  also  may  be  examined  at 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  C-68966,  Seattle, 
Washington  98168,  or  Los  Angeles  Aircraft 
Certification  Office,  4344  Donald  Douglas 
Drive.  Long  Beach.  California  9080a 


This  amendment  becomes  effective 
November  23, 1982. 

(Sees.  313(a).  601.  and  603  of  the  Federal 
Aviation  Act  of  1958,  as  amended  (49  U.S.C 
1354(a),  1421.  and  1423);  Section  6(c)  of  the 
Department  of  Transportation  Act  (49  U.S.C. 
1655(c));  and  14  CFR  11.89) 

Note. — The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation  that  is 
not  major  under  Section  8  of  Executive  Order 
12291.  It  is  impracticable  for  the  agency  to 
follow  the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must  be 
issued  immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves  an 
emergency  regulation  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26  1979].  If  this  action  is 
subsequenlly  determined  to  involve  a 
significant/major  regulation,  a  final 
regulatory  evaluation  or  analysis,  .is 
appropriate,  will  be  prepared  and  placed  in 
the  regulatory  docket  (otherwi.se,  an 
evaluation  is  not  requiredl.  A  copy  of  it. 
when  filed,  may  be  obtained  by  conlartirig 
the  person  identified  under  the  ciption  "FOR 
FURTHER  INFORMATION  CONTACT." 

Issupd  in  Seattle,  Washington  on 
Nove,T\ber  4.  1982, 
Wayne  ].  Barlow, 
Acting  Director,  Northwest  Mountain  Region. 

|KR  Itnr  n2-3^^'*t  Filod  11-12-82:  8;45  am) 
BILUNG  CODE  491&-13-M 

14  CFR  Part  71 

(Airspace  Docket  No.  S2-AAL-71 

Designation  of  Federal  Airways,  Area 
Low  Routes,  Controlled  Airspace,  and 
Reporting  Points;  Alteration  of 
Additional  Control  Area— Alaska 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  amends  the 
description  of  Additional  Control  Area 
1487,  located  in  the  vicinity  of  Middleton 
Island,  AK,  by  lowering  the  airspace 
floor  from  14,500  feet  MSL  to  5,500  feet 
MSL.  This  action  provides  controlled 
airspace  for  air  traffic  control  radar 
vectoring  service  and  non-Part  95  routes. 
The  floor  now  coincides  with  the  floor  of 
the  Anchorage  Oceanic  Control  Area 
(CTA)/Flight  Information  Region  (FIR). 
EFFECTIVE  DATE:  February  17,  1983. 
FOR  FURTHER  INFORMATION  CONTACT. 
Bill  Hill,  Airspace  Regulations  and 
Obstructions  Branch  (AAT-230), 
Airspace  and  Air  Traffic  Rules  Division, 
Air  "Traffic  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW„  Washington,  DC.  20591; 
telephone:  (202)  426-8783. 
SUPPLEMENTARY  INFORMATION: 
History 

On  July  26,  1982,  the  FAA  proposed  to 
amend  §  71.163  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  by 


lowering  the  controlled  airspace  floor  of 
Additional  Control  Area  1487  located  in 
the  vicinity  of  Middleton  Island.  AK. 
from  14.500  feet  MSL  to  5,500  feet  MSL 
[47  FR  32155).  The  proposal  would 
provide  controlled  airspace  for  ATC 
radar  vectoring  service  and  non-Part  95 
routes.  It  would  also  realign  the  floor  of 
Additional  Control  Area  1487  to 
coincide  with  the  adjacent  floor  of  the 
Anchorage  Oceanic  CTA/FIR  boundary. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submittinj?  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice  S^•c1uJn 
71.163  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
.'\dvisor>  Circular  AC  70-3  dated 
January  29,  1982. 

The  Rule 

This  amendment  tn  Part  71  of  the 
Federal  Aviation  Resjulations  lowers  the 
floor  of  controllpd  airspace  in 
Additional  Control  Area  1487  from 
14,500  feet  MSL  to  5.500  feet  MSL.  This 
action  providf^s  controlled  airspace  for 
ATC  radar  vectoring  and  appro\pd  non- 
Part  95  routes.  The  redefined  airspace 
will  also  coincide  with  the  adjacent 
floor  of  the  Anchorage  Oceanic  CTA/ 
FIR  and  be  an  a:d  in  flight  planning. 

Ust  of  Subjects  in  14  CFR  Part  71 

Additional  control  area. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  §  71.163  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  as  amended  (46  FR  39995),  is 
further  amended,  effective  0901  G.m.t., 
Febraan,'  17.  1983.  as  follows; 
Control  14*7  [Amended] 

By  removing  the  words  "That  airspace 

extending  upward  from  14  500  fee!  MSL  to  FL 
450,"  and  substituting  for  them  the  words 
That  airspace  extending  upward  from  5.500 
feet  MSL  to  FL  450." 

(Sees,  307(a)  and  313(a).  Federal  Aviation  Act 
of  1958  149  use.  1348(s)  and  1354(a));  Sec. 
6(c).  Department  of  Transoortation  Act  (49 
U.S.C.  1655(c)),  and  14  CKR  11.69) 

Note. — The  FAA  has  determined  th^t  this 
rpgulation  only  irvolves  an  established  body 
of  technicai  reg.ldtions  for  which  frequen! 
and  routine  amendments  are  necessary  to 
keep  them  operatii-in.illy  current  It, 
therefore — [l]  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rale  '  under  DOT  Regulatory 
Policies  and  Prorrdurps  (44  FR  11034; 
February  26,  1979J.  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impart  is  so  minimal.  Since  this  is 
a  routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
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significant  economic  impact  on  a  lubstantiai 
number  of  small  entities  under  the  criteria  of 
the  Regulatory  Flexibility  Act. 

Issued  in  Washington.  O.C..  on  November 
5,  1982.  I 

John  W.  Baier, 

Acting  Manager,  Airspace  a/tdAJr 
Traffic  Rules  Division. 

FH  Doc.  (2-31  ISl  Tiled  11-12-gI;  8:45  jin| 
BILUNG  CODE  4S10-13-M 


14  CFR  Part  71  ] 

[Airspace  Docket  No.  82-ASW-«01 

Designation  of  Federal  Airways,  Area 
Low  Routes,  Controlled  Airspace,  and 
Reporting  Points;  Designation  of 
Transition  Area;  Hampton,  AR 

agency:  Federal  Aviation 
Administration  (FAA],  DOT. 
action:  Final  rule. 

summary:  Thi8  amendment  will 
designate  a  transition  area  at  Hampton, 
AR.  The  intended  effect  of  the 
amendment  is  to  provide  controlled 
airspace  for  aircraft  executing  a  new 
instrument  approach  procedure  to  the 
Hampton  Airport.  This  amendment  is 
necessary  since  there  is  a  new  standard 
instrument  approach  procedure  (SIAP) 
using  a  nondirectional  radio  beacon 
(NDB)  located  on  the  airport. 
EFFECTIVE  DATE;  February  17, 1983. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  L  Stephenson.  Airspace  and 
procedures  Branch  (ASW-535),  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689,  Fort  Woilh.  TX  76101, 
elephone  (817)  624-4911,  extension  302. 
SUPPLEMENTARY  INFORMATKMi: 

History 

On  September  7, 1982.  a  notice  of 
proposed  rulemaking  was  published  in 
the  Federal  Register  (47  PR  39190) 
stating  that  the  Federal  Aviation 
Administration  proposed  to  designate 
the  Hampton,  AR,  transition  area. 
Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  Federal 
Aviation  Administration.  Comments 
were  received  without  objections. 
Except  for  editorial  changes,  this 
amendment  is  that  proposed  in  the 
notice. 

List  of  Subjects  in  14  CFR  Part  71 

Control  zones.  Transition  areas. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 


delegated  to  me,  by  the  Administrator, 
Subpart  G  of  Part  71,  §  71.181  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  as  repubhshed  in  Advisory 
Circular  AC  70-3  dated  January  29, 1982, 
is  amended,  effective  0901  G.M.T., 
February  17,  1983,  as  follows: 

Hampton,  AR  (New] 

That  airspace  extended  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Hampton  Airport  (latitude 
33'31  30'  N.,  longitude  92°27'30'W.)  and  3 
miles  each  side  of  a  007"  bearing  from  the 
airport  to  8.5  miles  north. 
(Sec.  307(a).  Federal  Aviation  Act  of  1958,  as 
amended  (49  U  S.C.  1348(a));  Sec.  6(c), 
Department  of  Transportation  Act  (49  U.S.C. 
1655(c));  and  14  CFR  n.61(c)) 

Note. — The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
thprefore — (1)  Is  not  a   'major  rule  "  under 
Executive  Order  12291.  (2)  is  not  a 
"significant  rule  "  under  DOT  Regulatory 
Policies  and  F>rocedures  (44  FR  1103;  February 
26.  1979);  (3)  does  not  warrant  preparation  of 
a  regulatory  evaluation  as  the  anticipated 
impact  18  so  minimal;  and  (4)  is  certified  that 
the  rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  the  anticipated  impact  is  minimal. 

Issued  in  Fort  Worth,  TX,  on  November  1, 

1982. 

F.  E  Whitfield, 

Acting  Director.  Southwest  Region. 

IFR  Doc.  82-31157  Filed  Il-ii-aa  &.Ai  »m\ 
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14  CFR  Part  71 

(Airspace  Docket  No.  S2-AWA--t9] 

Designation  of  Federal  Airways,  Area 
Low  Routes,  Controlled  Airspace,  and 
Reporting  Points;  Alteration  of  Federal 
Airways— Sauit  Ste  Marie,  IMI; 
Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Correction  to  final  rule, 

SUMMARY:  The  Canadian  Government 
requested  that  several  VOR  airways  be 
realigned  in  the  vicinity  of  Sault  Ste 
Marie,  MI.  These  alterations  improve 
traffic  flow  by  incorporating  the  Elliot 
Lake.  ON,  Canada,  Nondirectional 
Beacon  (NDB)  mto  the  Canadian  control 
system.  Inadvertently,  a  "one  degree" 
change  in  the  alignment  of  V-360  was 
omitted  and  this  action  makes  that 
correction. 

EFFECTIVE  DATE;  November  12. 1982. 
FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Still.  Airspace  Regulations 


and  Obstructions  Branch  (AAT-230), 
Airspace  and  Air  Traffic  Rules  Division, 
Air  Traffic  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  D.C.  20591; 
telephone:  (202)  42ft-8783. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  82-29024 
was  published  on  October  25. 1982  (47 
FR  47233)  that  realigned  Federal 
Airways  V-38  and  V-318  in  the  vicinity 
of  Sault  Ste  Marie,  MI.  Inadvertently,  a 
"one  degree"  change  to  V-360  to 
coincide  with  the  relocation  of  an 
intersection  that  was  affected  by  the 
realignment  of  V-36.  was  overlooked 
and  this  action  corrects  that  oversight. 

List  of  Subjects  in  14  CFR  Part  71 

VOR  Federal  airways. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Federal  Register 
Document  82-29024  as  published  in  the 
Federal  Register  on  October  25, 1982,  is 
corrected  by  adding  the  following: 

V-360  [Amended] 

By  deleting  the  words  "via  Sault  Ste  Marie 
110°  radial  to  INT  of  Sault  Ste  Marie  110°  and 
Midland  313°  radials;"  and  substitute  the 
words  "via  INT  Sault  Ste  Marie  111'  and 
Midland.  ON  313"  radials;" 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C  1348(a)  and  1354(a));  Sec. 
6(c),  Department  of  Transportation  Act  (49 
U.S.C.  1655(c));  and  14  CFR  11.69) 

Note, — The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  Since  this  is 
a  routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  Impact  on  a  substantial 
number  of  small  entities  under  the  criteria  of 
the  Regulatory  Flexibihty  Act. 

Issued  in  Washington.  D.C,  on  November 
5.  1982. 

)ohn  W.  Baier. 

Acting  Manager,  Airspace  and  Air  Traffic 
Rules  Division. 

|FR  Doc.  S2-311sa  Piled  11-12-82;  S.-4S  am| 
WUJNQ  COOC  4S10-13-M 


J  Ml 


14CFRPart71 

[Airspace  Docket  No.  82-ASW-68) 

Designation  of  Federal  Airways,  Area 
Low  Routes,  Controlled  Airspace,  and 
Reporting  Points;  Alteration  of  VOR 
Federal  Airway  V-83 

agency:  Federal  Aviation 
Administration  (FAA),  EKjT. 
action:  Final  rule;  request  for 
comments. 


summary:  This  action  amends  the 
description  of  VOR  Federal  Airway  V- 
83  by  deleting  the  exclusion  of  airspace 
on  V-83  between  Carlsbad.  NM.  and 
Roswell.  NM,  at  12.000  feet  MSI.  and 
iibo%e  when  the  Talon  Military 
Operations  Area  (MOA)  is  in  use.  Fhis 
action  increases  availabihty  of  dirspace 
for  civil  aviation  use. 
DATES:  Effective  dale — February  17. 
1983. 

Comments  must  be  received  on  or 
before  December  13,  1982. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Director.  FAA  Southwest 
Region,  Attention:  Manager.  Air  Traffic 
Division,  Docket  No.  82-ASW-aa 
Federal  Aviation  Administration.  P.O. 
Box  1689,  Fort  Worth,  TX  76101. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  hohdays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
.Avenue,  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT. 
Bill  Hill,  Airspace  Regulations  and 
Obstructions  Branch  (AAT-230), 
Airspace  and  Air  Traffic  Rules  Division. 
Air  Traffic  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington.  D.C.  20591; 
telephone:  (202)  426-8783. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  deletes  the  exclusion  of 
airspace  at  12.000  feet  MSL  and  above 
on  V-83  within  the  Talon  MOA  between 
Carlsbad,  NM,  and  Roswell,  NM 
increasing  the  availability  of  airspace 
for  civil  aviation  use  and,  thus,  was  not 
preceded  by  notice  and  public 
procedure,  comments  are  invited  on  the 
rule.  When  the  comment  period  ends, 
the  FAA  will  use  the  comments 
submitted,  together  with  other  available 
mformatjon.  to  review  the  regulation. 
After  the  review,  if  the  FAA  finds  that 


changes  are  appropriate,  it  will  initiate 
rulemaking  proceedings  to  amend  the 
regulation.  Comments  that  provide  the 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule  and  determining  whether  additional 
rulemaking  is  needed.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental, 'and  energy  aspects  of 
the  rule  that  might  suggest  the  need  to 
modify  the  rule. 

The  Rule 

The  purpose  of  this  aniendnient  to 
§  71.123  of  Part  71  of  the  Federal 
.\viation  Regulations  (14  CFK  Part  71)  i.s 
to  make  available  for  civil  aviation  use 
airspace  on  V-fl3  at  and  abovt-  12.00() 
feet  MSL  within  the  Talon  MOA 
between  Carlsbad.  NM.  and  Roswell 
NM  during  periods  when  the  Talon 
MO.'\  !s  activated.  Since  this  action 
presents  no  additional  burden  on  the 
public  and  increases  the  availability  of 
airspace  for  public  use,  notice  and 
P'ubi.c  procedures  thereon  are 
unnecessary.  Section  71.123  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Advisory  Ciri-ular  AC  70- 
3  dated  January  29.  1982. 

List  of  Subjects  in  14  CFR  Part  71 

Federal  airv.ays. 

Adoption  of  the  .\mendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  §  71.123  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CF'R  Part  71)  is  amended  as  follows: 

V^S3  I  Amended) 

Delete  "That  portion  of  the  airway  12.000 
feet  MSL  and  above  from  7  miles  (lat. 
aa'ZZ'oe"  N..  long.  lOllS'Sr"  W  )  northwest 
of  Carlsbad  VORTAC  to  19  miles  (lat 
33  0^  04    N,,  long.  104"30'32"  W  )  southeast  of 
Roswell  VORTAC  is  suspended  dnn-ig  the 
time  that  the  Tcliin  MOA  is  artivatrd  by 
NOTAM." 

[Sees.  307(a)  and  313(a),  Federal  .Avutlion  Ai  : 
of  1958  (49  U.S.C.  1340ia)  and  H54!al):  Sec. 
6(c).  Department  of  Transportation  Act  (49 
use.  1655(c)):  and  14  CFR  11  69) 

Note. — The  FAA  has  determined  that  this 
resulation  only  involves  an  established  bod> 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necesswry  to 
lieep  them  operationally  current   It, 
therefore — (1)  is  not  a  "major  rule"  un.ler 
Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedure*  (44  PR  11034. 
February  26,  1979),  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  Since  this  is 
a  routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it  is 
certified  that  this  rule,  will  not  have  a 
significant  economic  impact  on  a  subBtantial 


number  of  smal)  entities  under  the  cn'leria  of 

the  Regulatory  Flexibility  Act 

Issutxi  in  \\  .ishinglon.  13  C.    on  November 

John  W.  Baiei.- 

A,  '::!',  Manai;nr   \  rrspace  and  Air  Traffic 
Rulfis  Division 


\-M  \y      B.    iUK!  Kil-d  11-12- 
BtLUNG  CODE   4910-11-11 
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14  CFR  Part  71 

I  Airspace  Docket  No,  82-ASW-71 1 

Designation  of  Federal  Airways,  Area 
Low  Routes,  ControUed  Airspace,  and 
Reporting  Points;  Revocation  of 
Control  Zone:  Cotulla.  TX 

agency:  Federal  .Aviation 
Administratior  (FAA).  DOT. 

action:  Final  rule;  request  for 
comments. 

summary:  This  amendment  revokes  the 

control  zone  at  Cotulla,  TX.  This 
amendment  will  return  to  public  use 
airspace  no  longer  required  for  the 
protection  of  aircraft  arriving/ departing 
the  Cotulla  Municipal  Airport  The 
amendment  is  necessary  since  the  flight 
service  station  (FSS)  has  been 
temporarily  closed  because  of  the 
necessity  of  the  FAA  to  redeploy  all 
available  resources.  The  basic 
lequirements  for  establishing  or 
retaining  a  control  zone  are  that  there 
must  be  communication  capability  to  the 
surface  of  the  pnmary  airport,  and 
weather  observations,  both  hourly  and 
special,  be  taken  and  rcporti*d  to  the  air 
traffic  control  facility  having  jurisdiction 
of  the  controlled  airspace  This  location 
does  not  meet  the  basic  criteria  for 
retention  of  the  control  zone  since 
weather  observations  are  not  available. 

DATES:  Effective  date — November  15, 

lyB2. 

Comments  on  the  ruie  must  i>e 
received  before  December  23.  1'jh2. 

ADDRESSES:  Send  comments  on  the 
action  m  tnplicate  to:  Manager 
.•\irspace  and  Procedure  Branch  Aw 
1  raffic  Division.  Southwest  Region 
Docket  No.  82-ASW-n   Federal 
.■\viation  Admiristration.  PO  Box  1B89. 
Fort  Worth,  TX  76101 

FOR  FURTHER  INFORMATION  CONTACT. 

Kenneth  L  Stephenson.  Airspace  and 
Procedures  Branch  (ASW-535).  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration.  P  CJ 
Box  1689.  Fort  Worth,  TX  76101, 
telephone  (817)  624-4911,  extension  mz. 
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SUPPLEMENT  AMY  INFOmiATKMl: 
History 

Federal  Aviation  Regulation  Part  71. 
Subpart  F  §71.171,  as  republished  in 
Advisory  Circular  AC  70-3  dated 
January  29, 1982,  contains  the 
description  of  control  zones  designated 
to  provide  controlled  airspace  for  the 
benefit  of  aircraft  conducting  instrument 
flight  rules  (IFR)  activity.  Revocation  of 
the  control  zone  at  Cotiilla,  TX,  will 
necessitate  an  amendment  to  this 
subpart.  Since  the  airport  does  not  have 
weather  reporting  capabilities,  it  is 
necessary  that  action  be  taken  to  revoke 
the  control  zone.  When  the  FSS  resumes 
operation  at  Cotulla,  TX,  the  agency  will 
initiate  action  to  designate  a  control 
zone  at  Cotulla. 

The  Rule  ' 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  revokes  the  control  zone  at 
Cotulla,  TX.  Because  this  action  reduces 
a  burden  on  the  public  by  releasing 
controlled  airspace,  I  find  that  notice 
and  public  procedure  and  publication  30 
days  before  the  effective  date  are 
unnecessary;  however,  comments  are 
invited  on  the  rule.  When  the  comment 
period  ends,  the  FAA  will  use  the 
comments  and  any  other  available 
information  to  review  the  regulation. 
List  of  Subjects  b  14  CFR  Part  71 

Control  zones,  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuemt  to  the  authority 
delegated  to  me,  $  71.171  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  as  repubUshed  in  Advisory 
Circular  AC  70-3  dated  January  29,  1982, 
is  amended,  upon  pubhcation  in  the 
Federal  Re^ster  by  removing  the 
following: 

Cotulla,  TX  [Revoked! 

(Sec.  307(a),  Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S  C.  1348(a));  Sec.  6(c), 
Department  of  Transportation  Act  (49  U.S.C. 
1655(c)):  and  14  CFR  11.61(c)) 

Note. — The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  1103;  February 
28, 1979);  (3)  does  not  warrant  preparation  of 
a  regulatory  evaluation  as  the  anticipated 
Impact  is  so  minimal;  and  (4)  it  is  certified 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities  as  the  anticipated  impact  is 
minimal. 


Issued  in  Fort  Worth,  TX,  on  October  29, 
1982. 

F.  E.  Whitfield, 

Acting  Director.  Southwest  Region. 

|FR  Doc  82-31154  Filed  11-12-82.  8:45  am| 
BILLINQ  CODE  4910-13-M 


14  CFR  Part  97 

(Docket  No.  23423;  Amdt  No.  1229] 

Air  Traffic  and  General  Operating 
Rules;  Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
IS  specified  m  the  amendatory 
provisions. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC.  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1  FAA  Public  Information  Center 
(APA^JO),  FAA  Headquarters  Building, 
800  Independence  Avenue,  SW., 
Washington,  D  C.  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendant  of  Documents,  U.S. 


Government  Printing  Office, 
Washington,  DC.  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  K.  Funai,  Fi.j^ht  Procedures  and 
Airspace  Branch  (AlO-730),  Aircraft 
Programs  Division,  Office  of  Flight 
Operations,  Federal  Ayiation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  D.C.  20591; 
telephone  (202)  426-8277. 

SUPPt^MENTARV  INFORMATION:  This 
amendment  to  Part  9:^  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  staled  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  imprac'cal.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer '  ^  iheir  graphic 
depiction  on  charts  pr  r!ed  by 
publishers  of  aeronauScal  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  comphance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 
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Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Inatrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs.  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  a^ected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  or 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.m.t.  on  the  dates 
specified,  as  follows: 

PART  97— [Amended] 

§  97.23    [Amended] 

1.  By  amending  §  97.23  VOR-VOR/ 
DME  SIAPs  identified  as  follows: 

•   •   *  Effective  December  23. 19'i2 

Fayetteville,  AR— Drake  Flri,  VOR-A, 
Amdt.  21 

Fayetteville,  AR— Drakt'  Fid,  VOR'DME-B, 
Amdt.  6 

Immokalee.  PL— Immokal(>e,  VOR  Rw>-  la 
Amdt.  1 

Pensacola,  FL — Pensacola  Regional,  VOR 
Rwy  7.  Amdt.  1 

Piinta  Gorda,  FL — Charlotte  County.  VOR 
Rwy  21,  Amdt.  1 

Punta  Gorda,  FL— Charlotte  County.  VOR 
Rwy  ■33,  Amdt.  1 

Ml.  Vernon,  11^— Mt,  Vemon-Outlan.l.  VOR 
Rwv  23.  Amdt.  11 

Lowell.  IN— Lowell.  VOR-A.  Original 

Ashland.  KY— Ashland-Boyd  County,  VOR 
Rwy  10,  Amdt.  6 

Allegan,  MI— Padgharn  Field.  VOR  Rwy  28, 
Amdt.  1 

Flint,  Ml- Bishop,  VOR  Rwy  9,  Amdt.  22 

Frankfort,  MI— City-County,  VOR-A. 
Original 

Troy,  Ml— Big  Beaver,  VOR-B,  Original 

Maple  Uke,  MN— Maple  Uke  Muni,  VOR- 
A,  Amdt.  1 

Drew,  MS— Ruleville-Drew.  VOR-A.  Amdt 
3 

Greenville.  MS — Greenville  Muni.  VOR 
Rwy  17L,  Amdt.  11 

Greenville,  MS — Greenville  Muni.  VOR 
Rwy  17R.  Amdt.  4 

Lovelock,  NV— Derby  Field,  VOR/DME 
Rwy  1,  Amdt.  1 

Lovelock,  NV— Derby  Field,  VOR-A  Amdt 
2 


HomeU.  NY— HomeD  Muni,  VOR/DME-A. 
Amdt.  2 

Batavia,  OH— Clermont  County.  VOR-B 
Amdt.  1 

Lorain/Elyria.  OH — Lorain  County 
Regional.  VOR  Rwy  7,  Amdt.  10 

St.  Clairsville.  OH— Alderman.  VOR-A 
Amdt.  1 

Lancaster,  PA — l.ancaster.  VOR  Rwy  R. 
Amdt.  15 

Lancaster,  PA — Lancaster.  VOR/DME  or 
TACAN  Rwy  8,  Orig 

Camden.  SC— Woodward  Field.  VOR/ 
DME-A  Original 

Bennington,  VT — Bennington  State.  VOR- 
A,  Amdt.  6 

Martinsville,  VA— Blue  Ridge.  VOR/DME 
Rwy  30,  Original,  cancelled 

Martinsville,  V.^— Blue  Ridge.  VOR-B, 
Amdt.  3,  cancelled 

Roanoke,  VA — Roanoke  Mur;i,\\'i)(i<irum. 
VOR  Rwy  33.  Amdt.  3 

Roanoke,  VA — Roanoke  Muni/Woodrum, 
VOR/DME-A,  Amdt.  1 

•  ■    ■  Effective  November  4.  im2 
Tex.arkana,  AR — Texarkana  Muni  Wphb 

Kid,  VOR  Rwy  Vi.  .A.mdt.  13 

•  •   •  Effective  ^.J\ ember  2.  1982 

Bay  City,  MI— lames  Clements  Mm:,  VOR- 
A.  .Vmdt  8 

•  •    '  Effective  Sovembcr  h  1982 
Wheeling,  VVV— Wheeling  Ohio  Co..  VOR 

Rwy  21,  Amdt.  8 

•  •    *  Effective  October  29,  19S2 

Erie.  PA— Erie  lull,  VOR  Rwy  tj,  Amdt   14 
Erie,  PA— Fxie  Intl  VOR/DME  Rwy  24 
Amdt.  9 

•  •  •  Effective  October  28.  1982 

Santa  Ana,  CA — John  Wayne  Airport- 
Orange  County,  VOR  Rwy  19R,  Amdt.  20 
Wichita.  KB— Wichiia  M  d-Continent,  VOR 

Rwy  14.  .Vmdt.  12 

§97.25    [Amended] 

2.  By  amending  §  97.25  SDF-LOC-LDA 
Sl.\Ps  identified  as  follows: 

■    ■    •  Effective  December  23.  7982 

Di  than.  AL— Dothan,  LOG  BC  Rwy  13, 
Amdt.  4  • 

Fa\et;evir,e,  AR— Drake  Fid,  LOG  Rwy  16, 
;\mdt,  11 

Denver,  CO— Stapkton  Intl.  LOC/DME  BC 
Rwy  17R.  Amdt.  16 

Pensacola.  FL — Peiisacolj  Regional,  LOC 
BC  Rwy  34,  Amdt  9 

Wichita,  KS — Wichita  Mid-Continent,  LOC 
BC  Rwy  IL.  Original 

Ashland,  KV— ,\s]i!and-Boyd  Cr-unt)    SDF 
Rwy  10,  .^mdt,  2 

Hopkins ville,  KY — Hopkins ville-Chr' stum 
County,  SDF  Rwy  26,  Amdt.  1 

Greenville.  MS— Greenville  Muni,  LOC  BC 
Rwy  35R,  Amdt.  7 

Connellsville.  P.\— Connellsville.  LOC  Rwv 
5,  Original 

•  *   "  Effective  November  25.  1982 
Aubum-Lewiston,  ME — Aubum-Lewiston 

Muni,  LOC  Rwv  4.  Amdt.  2.  cancelled 


■    ■    ■  Effective  November  4.  1982 

Texarkana.  AR — Texarkana  Mum  Webti 
Fid,  LOC  BC  Rwy  4.  Amdt  9 

•  *    '  Effective  Siivemher  3.  1982 

Olathe,  KS — )oiinson  County  Executive, 
LOC  Rwy  17.  Amdt.  3 

•  ■    ■  F.ffn  live  October 29.  1982 

Milwaukee.  Wl — General  Mitchell  Field. 
LOC  Rwy  25L.  Amdl   1 

•  '    •  Effective  October  28.  1982 

Fullerton.  CA — Fullerton  Mum  IX)C  Rwv 

24,  .\mdt.  1 

•  •   •  Effective  October 26.  1982 

Fort  Lauderdale.  FL, — Ft.  Lauderdale- 

Hollywood  Intl.  LOC  Rwy  9R.  Amdt.  1 

§97.27     [Amended] 

3  By  am.ending  §  97.27  NDB/ADF 
SIAPs  identified  as  follows: 

•  •   •  Effective  December  23.  1982 

Sacramento,  CA — Sacramento 
Metropolitan.  NDB  Rwy  34,  Original 

Denver.  CO— Stapleton  Intl.  NDB  Rwy  28L 
Amdt.  36 

Denver.  CO— Stapleton  hitl,  NDB  Rwy  26R. 
Amdt.  6 

Pensacola,  FL — Pensacola  Regional,  NDB 
Rwy  16,  Amdt.  22 

Pensacola,  FL — Pensacola  Regional.  NDB 
Rwy  34,  AmdL  14 

Atlanta,  GA— The  WUliam  B.  Harlsfield 
Atlanta  Intl,  NDB  Rwy  9L.  AmdL  7 

Atlanta.  GA— The  William  B.  Harlsfield 
Atlanta  Intl,  NDB  Rwy  9R.  AmdL  7 

Bardstown.  KY— Samuels  Field.  NDB-A. 
Amdt  2 

Hopkinsville.  KY — Hopkinsville-Christian 
County.  NDB  Rwy  26.  Amdt  1 

New  Bedford,  MA — New  Bedford  Mum, 
NDB  Rwy  5.  AmdL  7 

Palmer.  MA — Metropolitan  NDH  Kwv  4 
Original 

Flint  Ml— Bishop.  .NUB  Rwy  9.  Amdt.  22 

Greenville,  MS — Greenville  Muni,  NDB 
Rwy  3!JL  Amdt.  4 

Greenville,  MS— Greenville  Muni.  NDB 
Rwy  35R,  Amdt.  7 

Batavia.  OH— Clermont  County,  NDB-A 
Amdt.  3 

Hillsboro.  OH— Highland  County.  NDB 
Rwy  5.  Amdt.  2 

liillsboro.  OH— Highland  County,  NT)B 
Rwy  23,  Amdt,  2 

ConnellsviUe.  P.\— Connellsville.  NDB  Rwy 
5,  Amdt.  4.  cancelled 

Georgetown.  SC — Georgetown  County. 
.NDB  Rwy  5.  Amdl   1 

Coakcville.  IN- F>utnam  Cuurly.  .NDB  Rwy 
i",  .-Xmcit,  4 

Roanoke,  \ .\ — Roanoke  Muni/Woodrum. 
NDB  Rwy  33.  Amdt.  5 

*  •  *  Effective  November  25.  1932 

Aubum-Lewiston,  ME — .Unburn  I^wiston 

Muni.  .NDB  Rwy  4,  .^.-ndt   3 

•  *   '  Effective  .\ovember  4.  1982 

Texarkana.  AR — Texarkana  Mum  Webb 
Field,  NDB  Rwv  22,  Amdt,  10 
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•  *  '  Effective  November  3.  1982 

Oxford.  CT— Waterbury-Oxford.  NDB  Rwy 
18,  Amdt.  2 

Oxford,  CT— Waterbury-Oxford.  NDB  Rwy 
36,  Amdt.  3 

Olathe,  KS— Johnson  County  Executive. 
NDB  Rwy  17.  Amdt.  1 

•  *  •  Effective  October  29.  1982 

Erie,  PA— Erie  Intl.  NDB  Rwy  24,  Amdt.  15 

•  *  *  Effective  October  26.  1982 

EJ  Campo,  TX — El  Campo  Metro  Airport 
Inc.,  NDB  Rwy  35,  Amdt.  2 

$97.29    [Amended]  I 

4.  By  amending  §  97.29  ILS-MLS 
SIAPs  identified  as  follows: 

•  '  •  Effective  December  23.  1982 

Sacramento.  CA — Sacramento 
Metropolitan,  ILS  Rwy  34,  Amdt.  1 

Denver.  CO— Stapleton  Ind,  ILS/DME  Rwy 
8R.  Amdt.  2 

Denver,  CO— Stapleton  Intl,  ILS/DME  Rwy 
17L,  Amdt.  3 

Denver,  CO— Stapleton  Intl.  ILS  Rwy  26L 
Amdt.  43 

Denver.  CO— Stapleton  Intl,  ILS  Rwy  35L 
Amdt.  24 

Denver.  CO— Stapleton  Intl.  ILS  Rwy  35R, 
Amdt.  6 

Pensacola.  FL — Pensacola  Regional,  ILS 
Rwy  16.  Amdt.  10 

Atlanta,  GA— The  William  B.  Hartsfield 
Atlanta  Intl,  ILS  Rwy  9L,  Amdt,  2 

Mt.  Vernon.  IL— Mt.  Vemon-Outland.  ILS 
Rwy  23.  Amdt.  6 

New  Bedford.  MA— New  Bedford  Muni.  ILS 
Rwy  5.  Amdt.  19 

Flmt,  MI— Bishop.  ILS  Rwy  9,  Amdt.  16 

Greenville.  MS— Greenville  Mum,  ILS  Rwv 
17L,  Amdt.  8 

Syracuse.  NY— Syracuse  Hancock  Intl.  ILS 
Rwy  28,  Amdt.  26 

Lorain/Ellyria,  OH — Lorain  County 
Regional,  ILS  Rwy  7,  Amdt.  3 

Smyrna,  TN — Smyrna,  ILS  Rwy  32,  Amdt.  3 

Roanoke,  VA — Roanoke  Muni/Woodrum. 
LDA  Rwy  5,  Amdt.  3 

Roanoke.  VA — Roanoke  Muni/Woodrum. 
ILS  Rwy  33,  Amdt.  6 

•  •  '  Effective  Novpmber  25.  1982 

San  Francisco.  CA — San  Francisco  Intl,  ILS 
Rwy  19L,  Amdt.  17 

Aubum-Lewiston.  ME — Aubum-Lewiston 
Muni,  ILS  Rwy  4,  Original 

'  •  *  Effective  November  4.  1982 

Texarkana.  AR — Texarkana  Muni-Webb 
Fid,  ILS  Rwy  22,  Amdt.  11 

•  •  *  Effective  November  3.  1982 

Oxford,  CT— Waterbury-Oxford,  ILS  Rwy 
36,  Amdt.  5 

•  •  •  Effective  November  1.  1982 

St.  Louis.  MO— Lambert-St.  Louis  Intl.  ILS 
Rwy  30L  Amdt.  8 

Wheeling,  WV— Wheeling  Ohio  Co..  ILS 
Rwy  3,  Amdt.  15 

•  *  *  Effective  October  29.  1982 

Lo«  Angeles,  CA— Los  Angeles  Intl,  ILS 
Rwy  6L.  Amdt.  4 


Los  Aiigeles.  CA — Los  Angeles  Intl,  ILS 
Rwy  6R.  Amdt.  10 

Los  Angeles.  CA — Los  Angeles  Intl,  ILS 
Rwy  24L  Amdt.  16 

Los  Angeles.  CA — Los  Angeles  Intl,  ILS 
Rwy  24R.  Amdt.  17 

Los  Angeles.  CA — Los  Angeles  Intl,  ILS 
Rwy  25R,  Amdt.  1 

Ene,  PA— Erie  Intl,  ILS  Rwy  6,  Amdt.  13 

Erie.  PA— Erie  Intl.  ILS  Rwy  24,  Amdt.  5 

•  •  '  Effective  October  28.  1982 

Santa  .'Vna.  CA — Inhn  Wayne  Airport- 
Orange  County.  ILS  Rwy  19R,  Amdt.  9 

Wichita,  KS— Wichita  Mid  Continent,  ILS 
Rwy  19R,  Amdt.  2 

•  •  •  Effective  October  27.  1982 

Monroe,  LA — Monroe  Regional,  ILS  Rwy  4, 
Amdt.  19 

•  •  •  Effective  October  20.  1982 

Orlando.  FL — Orlando  Executive.  ILS  Rwry 
7.  Amdt,  17 


§97.31     [  Amended  1 

5.  By  amendiriij  §  97 
identified  as  follows; 


,31  RADAR  SIAPs 


•  •  •  Effective  December  23.  1982 

Denver,  CO— Stapletnn  Intl.  RADAR-1, 
.Amdt.  16.  cancelled 

Pensricnla.  FL — Pensacola  Regional, 
RADAR-1.  Amdt.  2 

Rockford.  IL — Greater  Rockford,  RADAR- 
1,  Amdt.  4 

Hopkinsville,  KY — Hopkinsville-Christian 
County,  RAD.\R-1,  Amdt.  1 

Chapel  Hill.  \C— Horace  Williams, 
RADAR-1   Amdt  3 

Wilmington.  .\C — .\ew  H.inover  County, 
R.'\DAR-1.  Amdt.  3 

Roanoke.  VA — Roanoke  Muni/Woodrum, 
RADAR-1.  Amdt.  7 

*  *  •  Effective  October  29.  1982 

Ene,  P.\— Erie  Intl,  RADAR-1,  Amdt.  6 

§97.33    [Amended] 

6.  By  amending  §  97.33  RNAV  SIAPs 
identified  as  follows; 

'  •  '  Effective  December  23.  1982 

Ashland.  KY— Ashland-Boyd  County, 
RNAV  Rwy  28.  Amdt.  1 

Lorain.'Elyria,  OH — Lorain  County 
Regional.  R.NAV  Rwy  7,  Amdt.  5 

•  *  '  Effective  November  3.  1982 

Oxford,  CT— Waterbury-Oxford,  RNAV 

Rwy  18.  .'\mdt.  2 

■  ■  '  E'feclive  October  29.  1982 

St.  Louis,  MO — Lambert-St.  Louis  Lntl, 
RNAV  Rwy  30L,  Amdt.  10 

*  *  'Effective  October 28.  1982 

Wichita.  KS— Wichita  Mid-Continent, 
RNAVRwy  1L,  Amdt.  4 
(Sees  307,  313(a).  601.  and  1110,  Federal 
Avidtion  Act  of  1958  (49  US.C.  1348,  1354(a), 
1421.  and  1510):  Sec.  6(c).  Department  of 
Tran.sportation  Act  (49  U,S,C.  1655(c));  and  14 
CFR  n,49(b)(3),) 

Note. — The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 


and  routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  Tlie  FAA 
certifies  that  this  amendment  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  under  the  criteria  of 
the  Regulatory  Flexibility  Act. 

Note. — The  incorporation  by  reference  in 
the  preceding  document  was  approved  by  the 
Director  of  the  Federal  Register  on  December 
31, 1980,  and  reapproved  as  of  January  1, 
1982. 

Issued  in  Washington,  DC.  on  November  5, 
1982. 

John  M.  Howard. 

Manager.  Aircraft  Programs  Division. 

|FR  Doc.  82-31155  Filed  ll-12-«2,  8  45  am| 
BILUNO  CODE  491»-13-U 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Government  National  Mortgage 
Association 

24  CFR  Part  300 

[Docket  No.  R-82-1051] 

General,  List  of  Attorneys-in-Fact 

AGENCY:  Government  National  Mortgage 
Association,  HUD. 

action:  Final  rule. 

SUMMARY:  This  amendment  updates  the 
current  list  of  attorneys-in-fact  by 
amending  paragraph  (c]  of  24  CFR 
300.11.  These  attorneys-in-fact  are 
authorized  to  act  for  the  Association  by 
executing  documents  in  its  name  in 
conjunction  with  servicing  GNMA's 
mortgage  purchase  programs,  all  as 
more  fully  described  in  paragraph  (a)  of 
24  CFR  300.11. 

EFFECTIVE  DATE:  Upon  expiration  of  the 
first  period  of  30  calendar  days  of 
continuous  session  of  Congress  after 
publication,  but  not  before  further  notice 
of  the  effective  date  is  pubhshed  in  the 
Federal  Register. 

ADDRESS:  Rules  Docket  Clerk,  Office  of 
General  Counsel,  Room  10278. 
Department  of  Housing  and  Urban 
Development.  451  7lh  Street  SW., 
Washington.  D.C.  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  J.  Linane,  Office  of  General 
Counsel,  on  (202)  755-7260. 
SUPPIXMENTARY  INFORMATION:  Notice 
and  public  procedure  on  this 
amendment  are  unnecessary  and 
impracticable  because  of  the  large 


H  P  Saulstwrr 

Jose  Soto.  >  .. 

Kelief  D  Thorn 

[Jons  a  Webb 
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volume  of  legal  documents  that  must  be 
executed  on  behalf  of  the  Association. 

PART  300— {AMENDED] 

Accordingly.  24  CFR  Part  300  is 
amended  as  follows: 

§300.11    [Amended] 

1.  Paragraph  (c)  of  5  300.11  is 
amended  by  adding  the  following  names 
to  the  current  list  of  attorneys-in-fact: 


Name 

Region 

Frederick  J   Horak 

Samuel  D.  Rusaefl _„ — 

Mortoo  C  Swichkow 

Dallas.  TX 
,    .          Do 
Do 

2.  Paragraph  (c)  of  section  §  300.11  is 
amended  by  removing  the  following 
names  from  the  current  list  of  attorneys- 
in-fact: 


Name 


Regon 


EcJvwn  A.  Arvesen 

VdeNa  Boucher 

PauleRa  Surge  

Thomas  G   Dawson., 

Mart  Doooho - 

t^illiam  Ems _. 

Ray  M   Evana.  Jr 

Richard  Heshor   

Oerxiis  V.  Johnson  .. 

James  0  Nelson 

Dofothy  D  NIchol 

Joe  Price  

H  P  Sautsberry. 

Jose  Solo,  Jr 


Keller  D  ThormaWen.. 
Dons  C  Webb 


Dallas,  TX. 
Do 
Do 
Do 
Do 
Do 
Do 
Do. 
Do. 
Do 
Do 
Da 
Do. 
Do. 
Do 
Do. 


(Sec,  309(d)  of  the  National  Housing  Act.  12 
U,S.C.  1723a(d),  and  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U,S,C,  3535(d)). 

Dated:  November  1, 1982. 
Warren  A.  Lasko, 

Executive  Vice  President,  Government 
National  Mortgage  Association. 

|KR  tJoc,  82-31150  Filed  11-12-82:  8:45  am) 
MLLINQ  CODE  421IM)1-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  5f 
[T.O.  78521 

Temporary  Income  Tax  Regulations 
Under  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982; 
Registration  Requirements  With 
Respect  to  Debt  Obligations 

aqency:  Internal  Revenue  Service, 

Treasury. 

ACTION-  Temporary  regulations. 


SUMMARY:  This  document  provides 

temporary  regulations  with  respect  to 

the  r-?':;  jiiemer  •  !hdt  debt  obligations  be       of  an  o;j..,=,aliun. 


issued  in  registered  form.  Changes  to  the 
applicable  tax  law  were  made  by 
section  310  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982.  The 
regulations  affect  issuers  and  holders  of 
obligations,  and  provide  them  with  the 
guidance  needed  to  comply  with  the 
law.  In  addition,  these  temporary 
regulations  serve  as  the  text  of  the 
proposed  regulations  cross-referenced  in 
the  notice  of  proposed  rulemaking  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 
DATE:  Generally,  the  regulations  apply 
to  obligations  issued  after  December  31. 
1982. 

FOR  FURTHER  INFORMATION  CONTACT 
Diane  L  iCroupa  of  the  Legislation  and 
Regulations  Division,  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue.  N.W„  Washington, 
D.C.  20224  (Attention:  CC:LR:T  (202) 
566-3590). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  temporary 
regulations  relating  to  the  Requirement 
that  certain  debt  obligations  be  issued  in 
registered  form  under  sections  103  and 
163  of  the  Internal  Revenue  Code  of 
1954,  as  amended  by  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982  [Pub.  L. 
97-248,  96  Stat.  595).  The  temporary 
regulations  provided  by  this  document 
will  remain  in  effect  until  superseded  b> 
final  regulations  on  this  subject. 

Rules 

The  temporary  regulations  provide 
generally  that  any  obligation  issued 
after  December  31,  1982,  must  be  issued 
in  registered  form.  If  an  obligation 
issued  after  December  31.  1982,  is  not 
issued  in  registered  form,  the  issuer  will 
be  denied  a  deduction  for  interest  paid 
or  accrued  on  Jhch  obligation.  Further, 
interest  on  an  obligation  issued  after 
such  date  that  otherwise  would  be 
exempt  from  tax  will  not  be  tax  exempt 
unless  the  obligation  is  issued  in 
registered  form.  The  regulations  provide 
examples  of  certain  obligations  that  are 
not  required  to  be  registered. 

The  temporary  regulations  provide 
that  an  obligation  is  issued  in  registered 
form  if  the  transfer  of  the  obligation  can 
only  be  effected  by  the  surrender  of  the 
old  instrument  to  the  issuer  and  either 
reissuance  of  the  old  instrument  or 
issuance  of  a  new  instrument  to  the  new 
holder.  An  obligation  is  also  considered 
issued  in  registered  form  if  the  right  to 
the  principal  of,  and  any  stated  interest 
on,  the  obiigalion  can  be  transferred 
only  through  a  book  entry  system.  A 
book  entry  is  a  record  of  the  ownership 


On  September  15, 1982.  the  Service 
issued  a  news  release  soliciting 
comments  on  provisions  of  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982  relating  to  the  requirement  of 
registration  of  debt  obbgations.  TTie 
Service  has  received  numerous 
comments,  all  of  which  have  been 
carefully  considered  in  the  preparation 
of  these  regulations.  In  addition,  persons 
are  encouraged  to  make  written 
comments  by  mail  and  oral  comments  at 
the  public  hearing.  Notice  of  the  time 
and  place  of  the  hearing  appears  in  the 
notice  of  hearing  secton  of  this  issue  of 
the  Federal  Register. 

Non-Applicability  of  Executive  Order 
12291 

The  Commissioner  has  determined 
that  this  temporary  regulation  is  not  a 
major  rule  subject  to  review  under 
Executive  Order  12291  or  the  Treasur> 
and  OMB  implementation  of  the  Order 
dated  April  28,  1982 

Regulatory  Flexibility  Act 

No  general  notice  of  proposed 
rulemaking  is  required  by  5  L'.SC  553 
(b)  for  temporar\'  regulations. 
Accordingly,  the  Regulatory  Flexibihlv 
.•\ct  does  not  apply  and  no  Regulatory 
Flexibility  Analysis  is  required  f»r  these 
rules. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Diane  L.  Kroupa 
of  the  legislation  and  Regulations 
Division  of  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service  However, 
personnel  from  other  offices  of  the 
Interna!  Revenue  Se.-^'ice  and  Treasury 
Department  participated  m  de\'elopinjj 
the  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects  in  26  CFR  Part  5f 

Income  taxes,  Deductions. 
Exemptions,  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982. 

Adoption  of  amendments  to  the 
regulations 

PART  5f— [AMENDED] 

Accordingly,  Part  5f.  Temporary 
Income  Tax  i^egulations  under  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982,  is  amended  by  adding  new 
§§  5f.l03-l  and  5f.l63-l  immediately 
before  {  5f.l68  (0(8)-l.  to  read  as 
follows: 

§  5f .  1 0  3- 1     Ot><t9ationt  Issued  aftw 
D*c«mb«r  31,  1M2,  rsqutrsd  to  b«  In 
rcglstsrsd  torm. 

(a)  fiegistrction.  ger.fin!  rule.  Interest 
on  a  registration-required  obligation  (as 
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defined  in  paragraph  (b)  of  this  section] 
shall  not  be  exempt  from  tax 
notwithstanding  section  103  (a)  or  any 
other  provision  of  law,  exchisive  of  any 
treaty  obligation  of  the  United  States, 
unless  the  obligation  is  issued  in 
registered  form  (as  defined  in  paragraph 
(c)  of  this  section}. 

(b)  Regiatration-regiu'red  obligation. 
For  purposes  of  this  section,  the  term 
"registration-required  obligation"  means 
any  obligation  except  any  one  of  the 
following: 

(1)  An  obligation  not  of  a  type  offered 
to  the  public.  The  determination  as  to 
whether  an  obligation  is  not  of  a  type 
offered  to  the  public  shall  be  based  on 
whether  similar  obligations  are  in  fact 
publicly  offered  or  traded. 

(2)  An  obligation  that  has  a  matvirity 
at  the  date  of  issue  of  not  more  than  1 
year. 

(3]  An  obligation  issued  before 
January  1, 1983.  An  obligation  first 
issued  before  January  1. 1983,  shall  not 
be  considered  to  have  been  issued  on  or 
after  that  date  merely  as  a  result  of  the 
existence  of  a  right  on  the  part  of  the 
holder  of  such  obligation  to  convert  the 
obligation  from  registered  form  into 
bearer  form,  or  as  a  result  of  the 
exercise  of  such  a  right 

(4)  An  obligation  described  in 
i  5f.l63-l  (c)  (relating  to  certain 
obhgations  issued  to  foreign  persons). 

(c)  Registered  form—  (1)  Genera]  rule. 
An  obligation  is  in  registered  form  if — 
(i]  The  obligation  is  registered  as  to 
both  principal  and  any  stated  interest 
and  transfer  of  the  obligation  may  be 
effected  only  by  the  surrender  of  the  old 
instrument  and  either  the  reissuance  by 
the  issuer  of  the  old  instrument  to  the 
new  holder  or  the  issuance  by  the  issuer 
of  a  new  instrument  to  the  new  holder, 
or 

(ii)  The  right  to  the  principal  of,  and 
stated  interest  on.  the  obligation  may  be 
transferred  only  through  a  book  entry 
system  (as  described  in  paragraph  (c)  (2) 
of  this  section]. 

(2]  Special  rule  for  registration  of  a 
book  entry  obligation.  An  obligation 
shall  be  considered  transferable  through 
a  book  entry  system  if  the  ownership  of 
an  interest  in  the  obligation  is  required 
to  be  reflected  in  a  book  entry,  whether 
or  not  physical  secxirities  are  issued.  A 
book  entry  is  a  record  of  ownership  that 
identifies  the  owner  of  an  interest  in  the 
obligation. 

(dj  Effective  date.  The  provisions  of 
this  section  shall  apply  to  obligations 
issued  after  December  31, 1982,  unless 
issued  oo  an  exercise  of  a  warrant  for 
the  conversion  of  a  convertible 
obligation  if  such  warrant  or  obligation 
was  offered  or  sold  outskle  the  United 
SUtes  without  registratkn  onder  the 
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Securities  Act  of  1933  and  was  issued 
before  August  10, 1982. 

(e]  Obligations  first  issued  after 
December  31,  1982,  where  the  right 
exists  for  the  holder  to  convert  such 
obligation  from  registered  form  into 
bearer  form.  [ReservedJ 

(f)  Examples.  The  application  of  this 
section  may  be  illustrated  by  the 
following  examples: 

Example  (1).  Municipality  X  publicly  offers 
its  general  debt  obligations  to  United  State* 
persons.  The  obligations  have  a  maturity  aV 
issue  exceeding  1  year.  The  obligations  are 
registration-required  obligations  under 
S  5f.l03-lfb).  When  individual  A  buys  an 
obligation.  X  issues  an  obligatitm  in  A's  name 
evidencing  A's  ownership  of  the  principal 
and  interest  under  the  obligation.  A  can 
transfer  the  obligation  only  by  surrendering 
the  obligation  to  X  and  by  X  issuing  a  new 
instrument  to  the  new  holder.  The  obligation 
is  issued  in  registered  form. 

Example  (2).  Municipality  Y  issues  a  single 
obligation  on  January  4. 1983,  m  bearer  form. 
to  Bank  M  provided  that  (i)  Bank  M  will  not 
at  any  time  transfer  any  interest  in  the 
obligation  to  any  person  unless  the  transfer  is 
recorded  on  Municipality  Vs  records  (except 
by  means  of  a  transfer  permitted  in  (ii)  of  this 
example),  and  (ii)  interests  in  the  obligation 
that  are  sold  by  Bank  M  (and  any  persons 
who  acquire  interesU  from  M)  will  be 
reflected  in  book  entries.  C,  an  individual, 
buys  an  interest  in  Y's  obligation  from  Bank 
M.  Bank  M  records  such  transfer  by  reflecting 
C's  ownership  on  Bank  M's  books.  Bank  M 
receives  the  interest  or  principal  payments 
with  respect  to  C's  interest  in  the  obligation 
as  agent  for  C.  Any  transfer  of  C's  interest 
must  be  reflected  in  a  book  entry  system. 
Since  Cs  interest  can  only  be  transferred 
through  a  book  entry  system,  the  obligation  is 
considered  issued  in  registered  form.  Interest 
received  by  C  is  excludable  from  gross 
income  under  section  103  (a). 

Example  (3).  Municipality  Z  wishes  to  sell 
its  debt  obligations  having  a  maturity  in 
excess  of  1  year.  The  obligations  are  sold  to 
Banks  N,  O,  and  P.  all  of  which  are  located  in 
Municipality  Z.  By  their  terms  the  obligations 
are  freely  transferable,  although  each  of  the 
banks  has  stated  that  it  acquired  the 
obligations  for  purposes  of  investment  and 
not  for  resale.  Obligations  similar  to  the 
obligations  sold  by  Municipality  Z  are  traded 
in  the  market  for  municipal  securities.  The 
obligationa  issued  by  Municipality  Z  are  of  a 
type  offered  to  the  public  and  are  therefore 
registration-required  under  {  5f.l03-l  (b). 

(g)  Cross-references.  See  section 
103A(j)(l]  for  the  registration 
requirement  of  certain  mortgage  subsidy 
bonds  issued  after  December  31, 1981, 
and  i  6a.l03A-l(a](5]  for  the  definition 
of  registered  form  for  such  obligations 
issued  after  December  31. 1981,  and  on 
or  before  December  31, 1982.  See  also 
section  103(h)  (requiring  registration  of 
certain  energy  bonds  issued  on  or  after 
October  18,  1979). 
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31, 1982,  uniMa  IssiMd  In  ragtstfd  fonn. 

(a)  Denial  of  deduction  generally. 
Interest  paid  or  accrued  on  a 
registration-required  obligation  (as 
defined  in  paragraph  fb)  of  this  section] 
shall  not  be  allowed  as  a  deduction 
under  section  163  or  any  other  provision 
of  law  unless  such  obligation  is  issued  in 
registered  form  (as  defined  in  %  5f.l03- 
l(c]). 

(b]  Registration-required  obligation. 
For  purposes  of  this  section,  the  term 
"registration-required  obligation"  means 
any  obligation  except  any  one  of  the 
following: 

(1]  An  obligation  issued  by  a  natural 
person. 

(2)  An  obligation  not  of  a  type  offered 
to  the  public  The  determination  as  to 
whether  an  obligation  is  not  of  a  type 
offered  to  the  public  shall  be  based  on 
whether  similar  obligations  are  in  fact 
publicly  offered  or  traded. 

(3]  An  obligation  that  has  a  maturity 
at  the  date  of  issue  of  not  more  than  1 
year. 

(4)  An  obligation  issued  before 
January  1, 1983.  An  obligation  first 
issued  before  January  1, 1983,  shall  not 
be  considered  to  have  been  issued  on  or 
after  such  date  merely  as  a  result  of  the 
existence  of  a  right  on  the  part  of  the 
holder  of  such  obligation  to  convert  such 
obligation  fro-n  registered  form  into 
bearer  form,  or  as  a  result  of  the 
exercise  of  such  a  right. 

(5)  An  obligation  described  in 
subparagraph  (1)  of  paragraph  (c) 
(relating  to  certain  obligations  issued  to 
foreign  persons). 

(c)  Obligations  issued  to  foreign 
persons — (1)  General  rule.  An  obligation 
is  described  in  this  subparagraph  if — 

(f)  There  are  arrangements  reasonably 
designed  to  ensure  that  such  obligation 
will  be  sold  (or  resold  in  connection 
with  its  original  issuance)  only  to  a 
person  who  is  not  a  United  States 
person,  and 

(ii)  In  the  case  of  an  obligation  which 
is  not  in  registered  form — 

(A)  Interest  on  such  obligation  is 
payable  only  outside  the  United  States 
and  its  possessions,  and 

(B)  On  the  face  of  such  obligation 
there  is  a  statement  that  any  United 
States  person  who  holds  such  obligation 
will  be  subject  to  limitations  under  the 
United  States  income  tax  laws, 
including  the  limitations  provided  in 
sections  165(j)  and  1232(d]. 

(2)  Rules  for  application  of  this 
paragraph  — (i)  Obligations  which 
satisfy  paragraph  (c)(l)(i)  of  this 
section;  conversion  into  bearer  or 
registered  form.  An  obligation,  whether 
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originally  issued  in  registered  or  bearer 
form,  which  satisfies  the  requirements  of 
paragraph  (cl(l)(i)  of  this  section  will 
not  constitute  a  registration-required 
obligation,  regardless  of  whether  it  is 
converted  from  bearer  into  registered 
form  or  from  registered  into  bearer  form, 
if  at  all  times  during  which  such 
obligation  is  in  bearer  form  it  also 
satisfies  the  requirements  of  paragraph 
{c)(l){ii)  (A)  and  (B)  of  this  section. 
Failure  of  such  an  obligation  to  satisfy 
the  requirements  of  paragraph  (c)(l)(ii) 
(A)  and  (B)  of  this  section  during  such 
time  that  the  obligation  is  in  registered 
form  will  not  cause  the  obligation  to  be 
a  registration-required  obligation. 

(ii)  Obligations  in  registered  form 
which  do  not  satisfy  paragraph  (cj(lj(i) 
of  this  section;  conditions  under  which 
such  obligations  way  be  converted  into 
bearer  form.  [Reserved] 

(iii)  Arrangements  reasonably 
designed  to  ensure  sale  to  non-United 
States  persons.  An  obligation  for  which 
there  are  arrangements  reasonably 
designed  to  ensure  that  it  will  be  sold 
(or  resold  in  connection  with  its  original 
issuance)  only  to  a  person  who  is  not  a 
United  States  person  shall  include  an 
obligation  offered  for  sale  outside  the 
United  States  which,  in  connection  with 
its  issuance,  need  not  be  registered 
under  the  Securities  Act  of  1933  because 
such  obligation  is  intended  for 
distribution  to  persons  who  are  not 
United  States  persons.  For  this  purpose, 
an  obligation  sold  to  United  States 
persons  within  or  without  the  United 
States  on  the  basis  of  the  exemption  of 
.  section  4(2)  of  the  Securities  Act  of  1933 
shall  not  be  considered  to  be  intended 
for  distribution  to  persons  who  are  not 
United  States  persons.  An  obligation 
which  is  offered  for  sale  outside  the 
United  States  will  not  be  considered  to 
be  required  to  be  registered  under  the 
Securities  Act  of  1933  if  the  issuer,  in 
reliance  on  the  advice  of  independent 
counsel  received  prior  to  the  issuance 
thereof,  determines  in  good  faith  that  the 
obligation  need  not  be  registered  under 
the  Securities  Act  of  1933  for  the  reason 
that  it  is  intended  for  distribution  to 
persons  who  are  not  United  States 
persons. 

(iv)  Interest  payable  outside  of  the 
United  States.  Interest  will  be 
considered  to-be  payable  only  outside 
the  United  States  or  its  possessions  if 
payment  of  such  interest  only  can  be 
made  upon  presentation  of  a  coupon,  or 
upon  the  making  of  any  other  demand 
for  payment,  outside  the  United  States 
and  its  possessions  to  the  issuer  or  a 
paying  agent.  The  fact  that  payment  is 
made  by  a  draft  on  a  United  States 
bank,  by  a  wire  transfer  from  a  United 


States  account,  or  by  a  direct  transfer  of 
funds  into  an  account  maintained  by  the 
payee  in  the  United  States  does  not 
affect  this  result  However,  interest  is 
considered  to  be  paid  within  the  United 
States  or  its  possessions  if  a  coupon  is 
presented,  or  a  demand  for  payment  is 
otherwise  made,  to  the  issuer  or  a 
paying  agent  (whether  a  United  States 
or  foreign  person)  in  the  United  States  or 
its  possessions  even  if  the  funds  paid 
are  credited  to  an  account  maintained 
by  the  payee  outside  the  United  States 
or  its  possessions. 

(v)  Determination  on  obligation-by- 
ohligation  basis.  A  determination  of 
whether  an  obligation  satisfies  each  of 
the  requirements  of  paragraphs  (c)(1)  (i) 
and  (ii)  (A)  and  (b)  of  this  section  shall 
be  made  on  an  obligation-by-obligation 
basis. 

(d)  Effective  date.  The  provisions  of 
this  section  shall  apply  to  obligations 
issued  after  December  31, 1982.  unless 
issued  on  an  exercise  of  a  warrant  for 
the  conversion  of  a  convertible 
obligation  if  such  warrant  or  obligation 
was  offered  or  sold  outside  the  United 
States  without  registration  under  the 
Securities  Act  of  1933  and  was  issued 
before  August  10, 1982. 

(e)  Obligations  first  issued  after 
December  31,  1982.  where  the  right 
exists  for  the  holder  to  convert  such 
obligation  from  registered  form  into 
bearer  form.  [Reserved] 

(f)  Examples.  The  application  of  this 
section  may  be  illustrafed  by  the 
following  examples: 

Example  (1).  All  of  the  shares  of 
Corporation  X  are  owned  by  two  individuals. 
A  and  B.  X  desires  to  srII  all  of  its  assets  to 
Corporation  Y,  all  of  the  shares  of  whir.h  are 
owned  by  individual  C.  Following  the  sale. 
Corporation  X  will  be  completely  liquidated. 
As  partial  consideration  for  the  Corporation 
X  assets,  Corporation  Y  delivers  a 
promissory  note  to  X.  secured  by  a  security 
interest  and  mortgage  on  the  acquired  assets. 
The  note  given  by  Y  to  X  is  not  of  a  type 
offered  to  the  public. 

Example  (2).  Corporation  Z  has  a  credit 
agreement  with  Bank  M  pursuant  to  which 
Corporation  Z  may  borrow  amounts  not 
exceeding  $10X  upon  delivery  of  Z's  note  to 
Bank  M.  The  note  Z  delivers  to  M  is  not  of  a 
type  offered  to  the  public. 

Example  (3).  Individuals  D  and  E  operate  a 
retail  business  through  partnership  DE.  D 
wishes  to  loan  partnership  DE  $5X.  DE's  note 
evidencing  the  loan  from  D  is  not  of  a  type 
offered  to  the  public. 

Example  (4).  Individual  F  owns  one-third  of 
the  shares  of  Corporation  W.  F  makes  a  cash 
advance  to  W.  W'»  note  evidencing  Fs  cash 
advance  is  not  of  a  type  offered  to  the  public. 

Example  (5).  Closely-held  Corporation  R 
places  its  convertible  debentures  with  30 
individuals  who  are  United  Sates  persons. 
The  offering  is  not  required  to  be  registered 
under  the  Securities  Act  of  1933. -Similar 


debentures  are  publicly  offlered  and  traded. 
The  obligations  are  not  considered  of  a  type 
not  offered  to  the  public. 

Example  (6).  In  1980,  Corporation  V  issued 
its  bonds  due  in  1986  through  an  ofTenng 
registered  with  the  Securities  and  Exchange 
Commission.  Although  the  bonds  were 
initially  issued  in  registered  form,  the  terms 
of  the  bonds  permit  a  holder,  at  his  option,  to 
convert  a  bond  into  bearer  form  at  any  time 
prior  to  maturity.  Similarly,  a  person  who 
holds  a  bond  in  bearer  form  may.  at  any  time, 
have  the  bond  converted  into  registered  form. 

(i)  Assume  G  bought  one  of  Corporation 
Vs  bonds  upon  the  original  issuance  in  1980 
In  1983.  G  requests  that  V  convert  the  bond 
into  bearer  form.  Except  for  the  change  from 
registered  to  t>earer  form,  the  terms  of  the 
bond  are  unchanged.  The  bond  held  ii\  G  is 
not  considered  issued  after  December  31, 
I9»2.  under  §  5f  163-l(b)(4). 

(li)  Assume  H  buys  one  of  Corpor<jlior  V"s 
bonds  in  the  secondary  maiket  in  1983.  The 
bond  H  receives  is  in  registered  form,  but  H 
requests  ihat  V  convert  the  obligation  into 
bearer  form.  There  is  no  other  change  in  the 
terms  of  the  instrument.  T^e  bond  held  by  H 
is  not  considered  issued  after  Der.ember  31 
Xmi.  under  §  5f  163-1  (b)|4). 

(ill)  Assume  the  same  facts  as  in  (ii)  except 
that  in  1984  I  purchases  H's  V  Corporation 
bond,  which  is  in  bearer  form  I  requests  V  to 
convert  the  bond  into  registered  form  There 
is  no  other  change  in  the  terms  of  the 
instrument.  In  1985.  I  requests  V  to  convert 
the  bond  back  into  bearer  form.  Again,  there 
IS  no  other  change  in  the  terms  of  the 
instrument.  The  bond'purchased  by  I  is  not 
considered  issued  after  December  31.  1982, 
under  J  5f.l63-l|b)(4). 

Example  (7).  Corporation  U  wishes  to  make 
a  public  offering  of  its  debentures  to  United 
States  persons.  U  issues  a  master  note  to 
Bank  N.  The  terms  of  the  note  require  that 
any  person  who  acquires  an  interest  in  the 
note  must  have  such  interest  reflected  in  a 
book  entry.  Bank  N  offers  for  sale  interests  in 
the  Corporation  U  note.  Ownership  interests 
in  the  note  are  reflected  on  the  books  of  Bank 
N.  Corporation  L's  debenture  is  considered 
issued  in  registered  form 

Example  (8j  Issuer  S  wishes  to  make  a 
public  offering  of  its  debt  obligations  to 
United  States  persons.  The  obligations  will 
have  a  maturity  in  excess  of  one  year  On 
November  1.  1982.  the  closing  on  the  debt 
offering  occurs.  At  the  closing,  the  net  cash 
proceeds  of  the  offering  are  delivered  to  S. 
and  S  delivers  a  master  note  to  the 
underwriter  of  the  offenng  On  Januarj'  2, 
1983,  S  delivers  the  debt  obligations  to  the 
purchasers  in  definitive  form  and  the  master 
note  is  cancelled,  TTie  obligations  are  not 
registration-required  because  they  are 
considered  issued  before  January  1.  1983. 

Example  fyj.  In  July  1983.  Corporation  T 
sells  an  issue  of  debt  obligations  maturing  m 
1985  to  the  public  in  the  United  States.  Three 
of  the  obligations  of  the  issue  are  issued  to  ) 
in  bearer  form.  The  balance  of  the  obligations 
of  the  issue  are  issued  in  registered  form.  The 
terms  of  the  registered  and  bearer  obligations 
are  idefitical.  The  obligations  issued  to  I  are 
of  a  type  offered  to  the  public  and  are 
registration-required  obligations.  Since  the 
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three  obligatiooa  ara  iasued  in  bearer  form.  T 
is  subied  to  the  tax  imposed  under  section 
4701  with  respect  to  the  three  bearer 
obligatioos.  In  addition,  interest  paid  or 
accrued  on  the  three  bearer  obiigations  is  not 
deductible  by  T.  Moreover,  since  the  issuance 
of  the  three  bearer  obligationa  is  subject  to 
tax  under  section  4701.  J  la  not  prohibited 
from  deducting  losses  on  the  obhgations 
under  section  165  (j)  or  from  treating  gain  on 
the  obligations  as  capital  gain  under  section 
1232  (d).  The  balance  of  the  obligations  in  the 
issue  do  not  give  rise  to  Liability  for  the  tax 
under  section  4701.  and  the  deductibility  of 
interest  on  such  obligations  is  not  affected  by 
section  163  (f). 

Example  (10).  Broker  K  acquires  a  bond 
issued  in  1980  by  the  United  States  Treasury 
tJirough  the  Bureau  of  Public  Debt.  Broker  K 
sells  interests  in  the  bond  to  the  public  after 
December  31, 1982,  A  purchaser  may  acquire 
an  interest  in  any  interest  payment  falling 
due  under  the  bond  or  an  interest  in  the 
principal  of  the  bond.  The  bond  is  held  by 
Custodian  L  for  the  benefit  of  the  persons 
acquiring  these  interests.  On  receipt  of 
interest  and  principal  payments  under  the 
bond.  Custodian  L  transfers  the  amount 
received  to  the  person  whose  ownership 
interest  corresponds  to  the  bond  component 
giving  rise  to  the  payment  Under  section 
1232B,  each  bond  component  is  treated  as  an 
obligation  issued  with  original  issue  discount 
equal  to  the  excess  of  the  stated  redemption 
price  at  maturity  over  the  purchase  price  of 
the  bond  component.  The  interests  sold  by  K 
are  obligations  of  a  type  offered  to  the  public. 
Further,  the  interests  are.  in  accordance  with 
section  1232B,  considered  issued  after 
December  31, 1982.  Accordingly,  the  interests 
are  registration-required  obligations  under 
{  5f.l83-l  (b). 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  thia  Treasury  decision.  For 
this  reason,  it  is  found  impracticable  to 
issue  it  with  notice  and  public  procedure 
under  subsection  [b)  of  section  553  of 
title  5  of  the  United  States  Code  or 
subject  to  the  effective  date  limitation  of 
subsection  (d)  of  that  section. 

(Sec.  103  (j).  183  (f),  and  7805  of  the  Internal 
Revenue  Code  of  1964  (98  Stat.  S98,  26  U.S.C. 
103  (j);  96  Stat.  566,  28  U.S.C.  163  (f);  8eA  Stat. 
917,  28  U.S.C.  7805),  and  fai  section  310  of  the 
Tax  Equity  and  Rscal  Responsibility  Act  of 
1982  (96  Stat.  595). 
Ro8co«  L  Egger,  (r., 
Commiuioner  of  Interval  Re  venue. 

Approved:  November  6,  1982. 
John  E.  Chapotoo. 
Astittant  Secretary  of  the  Treasury. 
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26  CFR  Part  5f 
(TJ).  78531 

Tamporary  Incoma  Tax  Regulations 
Under  the  Tax  Equtty  and  Fiscal 
Responsibility  Act  of  1982;  hifonnatlon 
Reporting  Requirements  WHh  Respect 
to  Interest  and  Original  Issue  Discount 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  provides 
temporary  regulations  governing 
information  reporting  with  respect  to 
interest  and  original  issue  discount. 
Changes  to  the  applicable  tax  law  were 
made  by  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982.  The 
regulations  affect  issuers  of  obligations, 
payors  of  interest,  and  certain 
recipients,  and  provide  them  with  the 
guidance  needed  to  comply  with  the 
law.  In  addition,  these  temporary 
regulations  serve  as  the  text  of  the 
proposed  regulations  cross-referenced  in 
the  notice  of  proposed  rulemaking  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  R easier. 

These  regulations  shall  apply  in  lieu 
of  the  regulations  in  55  1.6049-1. 1.604^ 
2.  and  1.6049-3  except  where 
specifically  provided  otherwise  in  these 
regulations. 

DATE  Generally,  the  regulations  apply 
to  payments  of  interest  (including 
original  issue  discount)  after  December 
31,  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  L.  Kroupa  of  the  Legislation  and 
Regulations  Division,  Office  of  the  Chief 
Consel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  20224  (Attention:  CCiLR.T]  (202- 
566-3459). 

SUPPl£MENTARY  INFORMATION: 
Background 

This  document  contains  temporary 
regulations  setting  forth  information 
reporting  requirements  with  respect  to 
interest  and  original  issue  discount 
under  section  6049  of  the  Internal 
Revenue  Code  of  1954,  as  amended  by 
the  Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982  (Pub.  L.  97-248,  96  Stat.  591). 
Further.  55  5f.6049-l.  5f  6049-2.  and 
5f.6049-3  are  added  by  this  document  to 
Part  5f.  Temporary  Income  Tax 
Regulations  under  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982,  of 
Title  26  of  the  Code  of  Federal 
Regulations.  The  temporary  regulations 
provided  by  this  doctmient  will  remain 
in  effect  until  superseded  by  final 
regulations  on  this  subject. 
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Rules 

The  temporary  regulations  provide 
generally  that  any  person  (other  than  a 
natural  person)  who  makes  payment  of 
interest  or  original  issue  discoimt  shall 
file  an  information  return  if  the 
payments  aggregate  $10  or  more  during 
a  calendar  year  unless  such  persoti  is 
required  to  withhold  on  such  payments. 
If  the  person  is  required  to  withhold,  an 
information  retiun  is  required  regardless 
of  the  amount  paid.  A  statement  must  be 
furnished  to  the  payee  no  later  than 
January  31  of  the  year  following 
payment. 

With  respect  to  payments  on  United 
States  savings  obligations,  interest 
coupons,  and  short-term  discount 
obligations,  the  person  who  actually 
pays  the  instrument  is  the  person 
required  to  file  the  return.  Such  person 
may  elect  to  report  on  a  transactional 
basis  rather  than  on  an  annual  aggregate 
basis.  A  transaction  for  this  purpose 
means  a  payment  at  one  time  on  one  or 
more  instruments. 

Interest  subject  to  information 
reporting  is  broadened,  from  that  under 
previous  interest  reporting  requirements, 
to  include  interest  on  obligations  issued 
in  bearer  form.  Moreover,  the  definition 
of  persons  who  pay  interest  subject  to 
reporting  is  expanded  to  include,  absent 
a  specific  exception  under  section  6049, 
any  governmental  unit,  international 
organization,  and  any  agency  or 
instrumentality  thereof. 

Currently,  banks  are  required  to 
report  interest  only  on  certificates  of 
deposit  issued  in  face  amounts  less  than 
$100,000.  The  temporary  regulations 
require  banks  to  report  interest  on  all 
certificates  of  deposit  regardless  of  the 
amount.  The  regulations  also  state  that 
savings  and  loan  institutions  and  credit 
unions,  in  addition  to  other  persons 
carrying  on  the  banking  business,  must 
report  interest  on  all  certificates  of 
deposit. 

Certain  categories  of  interest 
payments  are  not  subject  to  reporting. 
Generally,  interest  subject  to  reporting 
does  not  include  interest  on  obligations 
issued  by  natural  persons,  interest  that 
is  exempt  from  taxation,  interest  paid  to 
foreign  persons,  and  certain  foreign 
source  interest. 

Under  section  861  (a)(1)(A)  bank 
deposit  interest  and  certain  similar 
types  of  interest  received  by  foreign 
persons  is  foreign  source  income  if  such 
interest  is  not  effectively  connected  with 
the  conduct  of  a  trade  or  business 
within  the  United  States.  While  these 
temporary  regulations  do  not  require 
reporting  of  such  interest,  the  Treasury 


Department  is  studying  whether  to 
institute  such  reporting. 

The  temporary  regulations  treat 
original  issue  discount  as  a  payment  of 
interest  at  the  time  includible  in  income 
under  section  1232A.  The  amount  of 
original  issue  discount  includible  in 
income  is  determined  without  regard  to 
any  reduction  that  might  be  available  to 
certain  subsequent  purchasers  of  an 
obligation.  Original  issue  discount  on 
obligations  issued  in  bearer  form  before 
January  1, 1983,  is  treated  as  paid  on  the 
earlier  of  the  date  of  maturity  of  the 
obligation  or  the  date  of  redemption 
thereof  if  redemption  occurs  before 
maturity  of  the  obligation.  Original  issue 
discount  on  short-term  obligations 
(includmg  short-term  government 
obligations)  is  subject  to  reporting  at 
maturity  or  redemption  if  redemptiort 
occurs  before  maturity. 

On  September  15, 1982,  the  Service 
issued  a  news  release  soliciting 
comments  on  provisions  of  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982  relating  to  information  reporting  ol 
interest  and  original  issue  discount.  The 
Service  has  received  numerous 
comments,  all  of  which  have  been 
carefully  considered  in  the  preparation 
of  these  regulations.  In  addition, 
taxpayers  are  encouraged  to  make  both 
written  comments  by  mail  and  oral 
comments  at  the  public  hearing.  Notice 
of  the  time  and  place  of  the  public 
hearing  appears  in  the  notice  of  hearing 
section  of  this  issue  of  the  Federal 
Register. 

Non- Applicability  of  Executive  Order 
12291 

The  Commissioner  has  determined 
that  this  temporary  regulation  is  not 
subject  to  review  under  Executive  Order 
12291  or  the  Treasury  and  OMB 
implementation  of  the  Order  dated  April 
28,  1982. 

Regulatory  Flexibility  Act 

No  general  notice  of  proposed 
rulemaking  is  required  by  5  U.S.C.  553 
(b)  for  temporary  regulations. 
Accordingly,  the  Regulatory  Flexibility 
Act  does  not  apply  and  no  Regulatory 
Flexibility  Analysis  is  required  for  these 
rules. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Diane  L.  Kroupa 
of  the  Legislation  and  Regulations 
Division  of  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 


List  of  Subjects  in  28  CFR  Part  5f 

Income  taxes.  Filing  requirements, 
Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982. 

Adoption  of  Amendments  to  the 
Regulations. 

PART  5f— [AMENDED] 

Accordingly,  new  §  §  5f. 6049-1, 
5f  6049-2.  and  5f.6049-3  are  added  after 
§  5f.l68  (0  (8]-l.  to  read  as  follows: 

§  5f .6049- 1     Returns  of  infonnation  at  to 
interest  paid  and  original  issue  discount 
includible  in  gross  income  after  December 
31,  1982. 

(d)  Requirement  of  reporting — (1]  /;; 
general.  Except  as  provided  in 
paragraph  fc)  of  this  section,  an 
information  return  shall  be  made  by  the 
persons  described  in  paragraph  (a  1(2)  of 
this  section  with  respect  to  any  payment 
of  mterost  (as  defined  in  §  5f.6049^2) 
6f;er  Decemljer  31.  1982.  Such  return 
^hall  contain  the  information  required  in 
priTdgraph  (b)  of  this  section, 

[2)  Persons  required  to  rr.nke  reports. 
The  persons  required  to  make  an 
information  return  under  section  6049(a) 
diid  this  section  are — 

(i)  Every  persor.  who  is  required  to 
deduct  and  withhold  tlie  tax  imposed  by 
section  3451. 

(ii)  Every  person  who  makes  a 
payment  of  interest  aggregating  SlO  or 
more  to  any  other  person  during  a 
calendar  year. 

(iii)  Every  person  (other  than  a  person 
described  in  paragraph  fa)(2){iv)  (A)  or 
(B)  of  this  section  otherwise  acts  as  a 
middleman  {as  defined  in  paragraph 
(0(4)  of  this  sectionl)  with  respect  to 
payments  of  interest  on  behalf  of 
another  person  aggregating  $10  or  more 
during  a  calendar  year. 

(iv)  F.\  rr\'  Unitsri  States  person  who, 
within  the  United  States  (as  defined  in 
section  7roi(a)(9))— 

(A)  Collects  (or  otherwise  acts  as  a 
middl.^nian  with  respect  to)  interest 
from  a  fcreien  person  depcribed  in 

§  5f  504^5-2  (b)(H(iii)  for  a  second  person 
who  is  a  United  States  person, 

(B)  Collects  (or  otherwise  acts  as  a 
middleman  with  respect  to)  interest 
from  a  United  States  person  which  is 
income  from,  sources  outside  the  United 
States  within  the  mieaning  of  section 
862(a)(ll  for  a  second  person,  who  .s  a 
United  States  person,  or 

(C)  Makes  payments  of  interest 
described  in  (al(2)(iv)(A)  or  (B)  of  this 
section  to  a  second  person  who  is  a 
United  States  person. 

(b)  Information  to  be  reported — (1) 
Interest  payments.  Except  as  provided 
in  paragraph  (b)(3)  of  this  section,  in  the 
case  if  a  p.iyment  of  interest  other  than 


original  issue  discount  treated  as 
interest  under  $  5f. 6049-2  (c).  an 
information  return  on  Forms  1096  and 
1(B9  shall  be  made  for  the  calendar  year 
showing  the  aggregate  amount  of  the 
payments,  the  name,  address,  and 
taxpayer  identification  number  of  the 
person  to  whom  paid,  the  amount  of  tax 
deducted  and  withheld  under  section 
3451  from  the  payments,  the  total  of 
payments  for  all  persons,  and  such  other 
information  as  is  required  by  the  forms, 
.^n  information  return  is  required  if  the 
aggregate  amount  of  interest  is  $10  or 
more  unless  the  tax  imposed  by  section 
34,51  is  required  to  be  withheld.  In  such 
e\  ent.  the  amount  required  to  be  shown 
is  the  amount  subject  to  withhoidmR 
even  if  such  amount  is  less  than  $10 

(2)  Original  issue  discount.  Except  ds 
provided  in  paragraph  (b)(31  of  this 
section,  in  the  case  of  oriRinal  issue 
discount,  an  information  return  on 
Fnrms  1096  and  1099  shall  be  made  fur 
each  calendar  year  of  any  holder  of  an 
obligation  as  to  which  there  is  oPKinal 
issue  discount  includible  in  gross 
income  aggregating  $10  or  more 
(determined,  if  semiannual  record  date 
reporting  is  being  used,  under  §  1.6049-1 
{a)(l)(ii)(/')i7)l,  by  treating  each  holder 
as  holding  the  obligation  on  every  day  it 
was  outstanding  during  the  calendar 
year).  An  information  return  shall  be 
made,  however,  in  any  case  in  which  an 
amount  of  tax  is  required  to  be  deducted 
and  withheld  under  section  3451   In  such 
case,  the  amount  required  to  be  reported 
is  the  amount  subject  to  withholding 
even  if  the  amount  of  original  issue 
discount  includible  in  gross  income  is 
less  than  $10,  With  respect  to  an 
obligation  described  in  §  1  1232-3A  (e) 
or  (f)  (relating  respectively  to  deposits  m 
banks  and  similar  financial  institutions 
and  to  face-amount  certiiicales), 
§  1  6049-1  (al(1)(ii)((/|  and  the  last 
sentence  of  §  1  6049-1  !a){1i(i))(G)(2) 
shall  apply.  'I  he  intormation  return  shall 
show — 

(i)  The  name,  address,  and  taxpayer 
identification  number  nf  each  record 
holder  for  whom  an  amount  of  original 
issue  discount  is  includible  in  gross 
income; 

(ii)  The  account,  serial,  or  other 
identifying  number  of  each  obligulion 
with  respect  to  which  a  return  is  hems 
made: 

(iii)  The  aggregate  amount  of  original 
issue  discount  includible  in  the  gross 
income  of  each  holder  for  the  period 
during  the  calendar  year  for  which  the 
return  is  made  (or.  if  the  aggregation 
rules  of  §  l,6049-1(a||1)(ii|(i)(^'|  are 
being  used,  the  aggregate  amount  or 
original  issue  discount  for  the  period 
such  holder  held  the  obligations)  11. 
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however,  the  semiannual  record  date 
reporting  rules  are  being  used  under 
§  1.6049-l{a)(l)(ii)(6)(7),  the  aggregate 
amount  shall  be  determined  by  treating 
each  record  date  holder  as  if  he  held 
each  obligation  on  every  day  it  was 
outstanding  during  the  calendar  year. 
For  purposes  of  this  section,  an 
obligation  shall  be  considered  to  be 
outstanding  from  the  date  of  original 
issue  (as  defined  in  5  1.1232-3(b)(3)); 

(iv){A)  In  the  case  of  obligations 
subject  to  section  1232A  (a)  (relating  to 
amounts  includible  in  income  on  the 
constant  interest  method),  the  daily 
portions  of  original  issue  discount  for 
each  bond  year  falling  within  the 
calendar  yer  (as  determined  under 
section  1232A  (a)  and  the  regulations 
thereunder  without  regard  to  a  reduction 
for  a  purchase  allowance):  or 

(B)  In  the  case  of  obligations  subject 
to  section  1232A  (b)  (relating  to  amounts 
includible  on  the  ratable  inclusion 
method),  the  ratable  monthly  portion  (as 
defined  in  section  1232A  (b)  and  the 
regulations  thereunder)  of  original  issue 
discount  (determined  without  regard  to 
a  reduction  for  a  purchase  allowance): 

(v)  The  amount  of  tax  withheld  under 
section  3451.  if  any; 

(vi)  The  issue  price  of  the  obligation 
(as  defined  in  section  1232(b)  and  the 
regulations  thereunder); 

(vii)  The  stated  redemption  price  of 
the  obligation  at  matiirity  (as  defined  in 
section  1232(b)  and  the  regulations 
thereunder); 

(viii)  The  name  and  address  of  the 
person  filing  the  return;  and 

(ix)  Such  other  information  as  is 
required  by  the  forms. 
Section  1.604»-l(a)(l)(ii)  [b]  and  (c)  shall 
apply  for  purposes  of  this  paragraph. 

(3)  Returns  made  by  middleman. 
Every  person  acting  as  a  middleman  (as 
defined  in  paragraph  (f)(4)  of  this 
section)  shall  make  an  information 
return  on  Forms  1096  and  1099  for  the 
calendar  year.  In  the  case  of  interest 
payments  (other  than  original  issue 
discount),  the  return  shall  show  the 
aggregate  amount  of  such  interest,  the 
name,  address  and  taxpayer 
identification  number  of  tihe  person  on 
whose  behalf  received,  the  total  of  such 
interest  received  on  behalf  of  all 
persons,  the  amount  of  tax  withheld 
under  section  3451,  if  any,  and  such 
other  information  as  is  required  by  the 
forms.  In  the  case  of  original  issue 
discount,  the  return  shall  show  the 
information  required  to  be  shown  for  the 
actual  owner,  as  described  in  paragraph 
(b)(2)  of  this  section.  A  middleman  shall 
make  an  information  return  regardless 
of  whether  the  middleman  receives  a 
Form  1099.  A  middleman  shall  not  be 


required  to  make  an  information  return 
if  the  payments  of  interest  aggregate  less 
than  $10  unless  such  amount  is  subject 
.  to  withholding  under  section  3451.  If  an 
amount  of  tax  is  required  to  be  deducted 
and  withheld  under  section  3451,  a 
return  shall  be  made  irrespective  of  the 
amount  of  the  payment. 

(4)  Returns  made  with  respect  to 
payments  on  certificates  of  deposit 
issued  in  bearer  form.  Every  person 
carrying  on  the  banking  business  who 
makes  payments  of  interest  to  another 
person  (whether  or  not  aggregating  $10 
or  more)  during  a  calendar  year  with 
respect  to  a  certificate  of  deposit  issued 
in  bearer  form  shall  make  an 
information  return  on  Forms  1096  and 
1099.  The  information  return  shall  show 
the  information  required  in  §  1.6049- 
l(a){l)(vi)  [a]  through  [e]  inclusive  and  a 
statement  as  to  the  amount  of  tax 
withheld  under  section  3451,  if  any. 

(c)  Information  returns  not  required — 
(1)  Payment  to  exempt  recipient,  (i)  In 
the  case  of  a  payment  to  a  person 
described  in  paragraph  (c)(l)(ii)  of  this 
section,  no  return  shall  be  required  to  be 
made  unless — 

(A)  The  return  is  required  to  be  made 
by  a  person  described  in 
paragraph(a)(2)(i)  (relatmg  to  persons 
required  to  withhold  tax),  or 

(B)  A  return  is  required  to  be  made 
with  respect  to  original  issue  discount 
on  obligations  subject  to  section  1232A. 

(ii)  An  information  return  shall  not  be 
required  with  respect  to  payments  made 
to— 

(A)  A  corporation  as  defined  in 
section  7701(a)(3).  whether  domestic  or 
foreign. 

(B)  An  organization  exempt  from 
taxation  under  section  501(a)  or  an 
individual  retirement  plan, 

(C)  The  United  States  or  a  State, 

(D)  A  foreij^n  government,  a  political 
subdivision  thereof,  an  international 
organization,  or  any  wholly-owned 
agency  or  instrumentality  of  the 
foregomg,  which  payments  are  exempt 
from  tax  under  section  892, 

(E)  A  foreign  central  bank  of  issue 
which  payments  are  exempt  from  tax 
under  section  895.  A  foreign  central 
bdnk  of  issue  is  a  bank  defined  in 

§  1.895-l(b)(l)  which  is  by  law  or 
government  sanction  the  principal 
authority,  other  than  the  government 
itself,  issuing  instruments  intended  to 
circulate  as  currency, 

(F)  A  dealer  in  securities  or 
commodities  required  to  register  as  such 
under  the  laws  of  the  United  States  or  a 
State, 

fC)  A  real  estate  investment  trust  (as 
defined  in  section  856), 


(H)  An  entity  registered  at  all  times 
during  the  taxable  year  under  the 
Investment  Company  Act  of  1940. 

(I)  A  common  trust  fund  (as  defined  in 
section  584  (a)). 

(j)  A  nominee  or  custodian. 

(K)  A  financial  institution  such  as  a 
mutual  savings  bank,  savings  and  loan 
association,  building  and  loan 
association,  cooperative  bank, 
homestead  association,  credit  union, 
industrial  loan  association  or  bank,  or 
other  similar  organization. 

(L)  A  broker  as  defined  in  section  6045 
(c),  or 

(M)  Any  trust  which — 

(7)  Is  exempt  from  tax  under  section 
664  (c)  [i.e.,  a  charitable  remainder 
annuity  trust  or  a  charitable  remainder 
unitrust).  or 

[2]  Is  described  in  section  4947  (a)(1) 
(relating  to  certain  charitable  trusts).  A 
payor  who  may  treat  any  person  as  an 
exempt  recipient  for  withholding 
purposes  as  described  in  §  35.3452  (c)-l 

(b)  through  (p)  without  requiring  such 
person  to  file  an  exemption  certificate 
may  treat  the  persons  listed  in  this 
subdivision  (ii)(A)  through  (M)  as  an 
exempt  recipient  for  information 
reporting  purposes. 

(iii)  The  application  of  this  paragraph 

(c)  may  be  illustrated  by  the  following 
examples: 

Example  (1).  In  1980,  Corporation  Y  issued 
10-year  debentures  with  9  percent  interest 
coupons  payable  semiannually  on  June  30 
and  December  31.  Individual  F,  who  is 
exempt  from  withholding  under  section  3451, 
presents  a  coupon  for  payment  at  Bank  M  on 
the  interest  payment  date.  Bank  M  transmits 
the  coupon  to  Bank  N.  which  in  turn  presents 
the  coupon  to  Corporation  Y  for  payment. 
Bank  M  is  required  to  make  an  information 
return  with  respect  to  the  payment  to 
individual  F  under  \  5f.6049-l(a)(2)(iii).  Bank 
N  is  not  required  to  make  an  information 
return  with  respect  to  the  payment  to  Bank 
M,  and  Corporation  Y  is  not  required  to  make 
an  information  return  with  respect  to  the 
payment  to  Bank  N  because  Banks  M  and  N 
are  exempt  recipients  described  in  {  5f.6049- 
l!c)(l)(ii)(K). 

Example  (2).  Broker  E  acquires  a  bond 
issued  in  1980  by  the  United  States  Treasury 
through  the  Bureau  of  Public  Debt.  Broker  E 
sells  interests  in  the  bond  to  the  public  after 
December  31. 1982.  A  purchaser  may  acquire 
an  interest  in  any  interest  payment  falling 
due  under  the  bond  or  an  interest  in  the 
principal  of  the  bond.  The  bond  is  held  by 
Custodian  H  for  the  benefit  of  the  persons 
acquiring  these  interests.  Custodian  H  files 
an  exemption  certificate  claiming  exemption 
from  withholding  under  S  35.3452(c}-l(n).  On 
receipt  of  interest  and  principal  payments 
under  the  bond,  Custodian  H  transfers  the 
amount  received  to  the  person  whose 
ownership  interest  corresponds  to  the 
component  giving  rise  to  the  payment.  Under 
section  1232B,  each  bond  component  is 
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treated  as  a  bond  iasued  with  original  issue 
discount  equal  to  the  excess  of  the  stated 
redemption  price  at  maturity  over  the 
purchase  price  of  the  bond  component. 
.'\ccordingIy.  H  is  required  to  make  an  • 

information  return  setting  forth  the 
information  required  in  §  5f.6649-'i  (b)(2)  with 
respect  to  each  holder  of  an  interest  in  the 
bond.  The^ Bureau  of  Public  Debt  is  not 
required  to  make  an  information  return  since 
It  made  payment  to  Custodian  H  who  is  an 
exempt  recipient  described  in  §  5f.6043- 
i(cl(i](ii)(D. 

Example  (3J.  On  January  1,  1984.  the  United 
States  Treasury  through  the  Bureau  of  Public 
Debt  issues  $1  million  of  obligations  with  a 
maturity  of  1  year  or  less.  The  obligations  are 
represented  by  entries  on  records  maintained 
through  Federal  Reserve  banks  and  branches 
for  the  account  of  member  banks  of  the 
Federal  Reserve  system.  Bank  O.  which  is  a 
member  bank  of  the  Federal  Reserve  sysle.ni. 
tenders  an  offer  for  SIOO.OOO  of  the 
obligations.  The  Federal  Reserve  opens  an 
account  for  Bank  O  showing  that  it  owns 
SIOO.OOO  of  the  obligations.  When  Bank  O 
s"!ls  any  of  these  obligations  to  an  investor,  it 
maintains  a  book  entry  account  showing  such 
investor's  ownership.  Upon  maturity,  the 
United  States  Treasury  oredite  the  amount 
due  the  Federal  Reserve  bank  holding  an 
inlt!rest  in  the  obligation.  The  Federal 
Reserve  bank  in  turn  credits  the  account  of 
Bank  O.  which  then  credits  the  ,i(. counts  of 
the  persons  owning  the  obligations.  Bank  O 
must  make  the  Information  return  required 
under  section  6049  and  this  sectum  with 
respect  to  the  payments  made  by  it  to 
persons  not  described  in  §  .if.6049-!((;j(l). 
rhus.  if.  at  maturity  of  the  obligation.  Bank  O 
held  an  obligation  on  its  hooks  for  D.  an 
individual.  Bank  O  is  required  to  make  an 
information  return  with  respect  to  the 
jiayment  made  to  individual  D.  Neither  the 
Bureau  of  Public  Debt  nur  the  F'erier.il 
Reserve  bank  is  required  to  make  .in 
information  return  since  such  payments  were 
made  to  persons  descnbei!  in  §  ,"if,H<>49- 
Kcld). 

Exnmpli!  14).  Assume  the  same  t.icts  as 
e.xample  (."HI  except  a  broker.ige  hou.se  buys 
the  SinO.tXKl  of  ohiigatinns  through  the 
Fi>cjerai  Reserve  bank.  The  Federal  Reserve 
maint.iins  a  book  entry  .iccount  ".-howing  th.il 
a  member  bank  holds  SlOO.OO(3  of  ohligotions 
1  jr  a  brokerage  house.  The  brokw.ige  house 
sells  these  obligations  to  its  customers.  The 
brokerage  house  holds  S.'JO.OtX)  of  the 
iililigatiiii'i:  for  a  pension  trust,  S30.0(X)  oi  ttie 
obligations  for  Corporation  Z,  and  SlO.OtXI  of 
the  obligations  each  for  Individuals  1  and  |. 
The  brokerage  house  is  required  to  make  an 
information  return  with  respect  to  the 
payments  of  interest  at  inatiinty  on  the 
obligations  it  holds  for  its  customers  who  are 
not  described  in  §  ,'"jr.a09-l(c)|l).  Thus,  the 
tjrokerage  house  is  required  to  make  an 
information  return  with  respect  to  the 
payments  made  to  Individuals  1  .md  ).  No 
information  return  is  required  with  respect  to 
Itie  payments  made  to  the  pension  trust  or 
Corporation  Z  because  such  persons  are 
exempt  roi  ipients  described  in  §  5f  13049- 
l!c)(l)(ii].  The  Bureau  of  Public  Debt  and  the 
Federal  Reserve  bank  are  not  required  to 
muke  an  information  r"turn  because  ihev 


made  payment  to  a  person  desf.-nhed  in 
§5f.6049-l(c)(l). 

(2)  Payments  by  certain  middlemen. 
An  information  return  shall  not  be 
required  if — 

(i)  The  record  owner  is  requirpd  to  filr? 
a  fiduciary  return  on  Form  1041 
disclosing  the  name,  address,  and 
taxpayer  identification  number  of  the 
actual  owner; 

(ii)  The  record  owner  is  a  nominee  of 
a  banking  institution  or  trust  company 
exercising  tnist  powers,  and  such 
banking  institution  or  trust  company  is 
required  to  file  a  fiduciary  return  on 
Form  1041  disclosing  the  name,  address, 
and  identifying  number  of  the  actual 
owner:  or 

(iii)  The  record  owner  is  a  banking 
institution  or  trust  company  exercising 
trust  powers,  or  a  nominee  thereof,  and 
the  actual  owner  is  an  organization 
exempt  from  taxation  under  section  .'lUI 
(a)  for  which  such  banking  mstitution  or 
trust  company  files  an  annual  return,  but 
only  if  the  name,  address,  and  taxpa\  pr 
identification  number  of  the  record 
owner  is  inckuied  on  or  with  the  Form 
1041  fiduciary  return  filed  for  the  (;:,tii!e 
or  trust  or  the  annual  return  filed  for  the 
lax  exempt  organization. 

(3)  Payments  with  respect  to  certain 
fareisin  tinnsact.ons.  An  information 
return  shall  not  be  required  with  respect 
to  certain  foreipn  transactions  in  the 
following  circnnislances: 

(i)  A  middleman  or  a  paying  agent 
tequircd  to  make  a  return  under 
paragrnph  (a;(2)liv)  of  thi.s  st;ction  may, 
unless  such  person  has  actual 
knowledge  to  the  contrary,  rely  upon  a 
statement  received  from,  and  signed 
under  penalties  if  perjury  by.  the  person 
on  whose  behalf  interest  is  collected  or 
to  who.m  interest  is  paid  that  such 
person  is  not  a  United  Slates  person. 
The  siatement  shall  be  provided  to  the 
middleman  or  paying  agent  either  in  the 
calendar  year  in  which  the  interest  is 
collected  or  paid  or  in  one  of  the 
preceding  Z  calendar  years.  However, 
the  middleman  or  paying  agent  may  at 
its  option  require  the  sta(t-ment  to  be 
provided  with  each  separ.ite  payment. 
The  middleman  or  paying  agent  shall 
retain  the  statement  for  at  leaet  4  years 
following  the  end  of  the  last  calnndar 
year  during  which  such  interest  to  which 
the  statement  relates  is  paid  or 
f:ollected.  If  the  person  providing  itie 
statement  becomes  a  United  Stales 
person  diinng  the  period  to  which  tlie 
statement  relates,  such  person  shall 
notify  the  middleman  or  paying  agent  in 
uritiniJ  within  :iO  days  of  such  change  in 
status.  In  the  case  of  a  payment  to  ,in 
individual,  the  individual  must,  m 
addition  to  providing  such  signed 


statement,  also  establish  to  the 
middleman  or  paying  agent  that  bwi  h 
individual  holds  a  passport  from  a  sta'e 
other  than  the  United  States  In  the  case 
of  a  trust  or  an  estate,  the  statement 
referred  to  in  paragraph  (ct(3)())  ot  itus 
section  shall  be  provided  by  a  fiduciary, 
as  defined  in  section  77()1(al(6|.  and  in 
the  case  of  a  partnership,  the  statement 
shall  be  provided  by  any  general 
partner.  Any  person  who  is  not  a  United 
States  person  but  who  is  required  to 
make  an  iniormation  return  with  respect 
to  interest  collected  or  paid  within  the 
United  States  under  §  'if  ij04i>~2  (b)(1) 
(iii)  or  (vi)  may,  unless  such  person  has 
actual  knowledge  to  the  contrary,  rely 
on  the  statements  desciibed  m 
paragraph  |c)(3)fi]'of  this  section  in 
determining  that  a  person  on  whose 
behalf  interest  is  collected  or  to  whom 
interest  is  paid  is  not  a  United  States 
person  (provided  that,  in  the  case  of  an 
ndividual.  S'lt.h  individual  establishes 
t'l  the  person  who  may  be  required  to 
report  that  such  person  holds  a  passport 
from  a  state  other  than  the  United 
States). 

(ii)  If  collection  or  payment  is  made 
liy  a  middleman  or  paying  agent  outside 
the  United  States  (as  defined  in  section 
7701(a)(9)),  no  information  return  shall 
be  made  under  paragraph  (a)(2)(iv)  of 
this  section  and,  consequently,  the 
middleman  or  paying  agent  is  under  no 
duty  to  determine  whether  the  person 
for  whom  interest  is  collected  or  to 
whom  interest  is  paid  is  a  United  States 
person. 

(4)  Examples.  The  application  of 
paragraph  (c)(3)  may  be  illustrated  by 
the  following  examples: 

Example  /IJ.  A.  a  United  States  citizen, 
owns  bonds  which  were  issued  to  the  public 
by  Corporation  X.  a  foreign  corporation 
which  is  not  engaged  in  trade  or  business  in 
the  United  States.  A  ppesenls  coupons  for 
payment  in  foreign  country  Z  to  the  country  Z 
branch  of  Y.  a  bank  which  is  inr.orpumtHd  in 
the  United  fHates  and  is  the  designateti 
paying  agent  for  Corporation  X.  Uruiur 
§  5f.6049-2  (h)(l)(jii)(C),  amounts  paid  b> 
Corporation  X  are  not  considered  to  hp 
interest  subject  to  reporting  for  purposes  ul 
section  6049  since  Corporation  X  is  a  foreign 
corporation  which  is  not  engaged  in  trade  or 
business  within  the  United  Slates  and  since  it 
has  not  paid  such  amounts  wi'hm  the  United 
Stales  to  a  United  States  fterson.  Therefore. 
Corporation  X  is  not  roquired  to  make  an 
information  return  und»r  this  sechon. 
Furthermore,  bscaune  the  payment  to  A  is 
made  outside  the  Umtad  Stales,  Y,  although  a 
United  States  person  acting  as  a  paying  agent 
for  Corporation  ,X,  is  noi  Ti^nircd  to  rrrake  an 
infonnatlon  re'um  under  .mrngraph  |Hl(2)(iv) 
of  this  section. 

Example  (21.  ihe  fans  .v.v  ;he  same  as  in 
Example  (1)  exieptthat  Corpomtion  X  is  a 
domestic  corporation  .iH  of  the  gross  income 
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of  which  for  the  3-year  period  described  in 
section  861(a)(l](6)  has  been  derived  from 
sources  outside  the  United  States.  Since  the 
amount  paid  by  Corporation  X  is  considered 
to  be  income  from  sources  outside  the  United 
Slates  within  the  meaning  of  section  861(a)- 
[1)(B)  and  862(a)(1)  and  since  Corporation  X 
has  made  no  payment  of  such  amount  within 
the  United  States  to  a  United  States  person, 
under  {  5f.6049-2  (b)(l)(vi)  such  amount  is  not 
considered  to  be  interest  subject  to  reporting 
under  section  8049,  and  Corporation  X  is  not 
required  to  make  an  information  return  under 
paragraph  (a)(2)  of  this  section.  As  in 
Example  (1).  Y  is  not  required  to  make  an 
information  return  under  paragraph  (a)(2)(ivl 
of  this  section  since  its  payment  of  interest  to 
A  on  behalf  of  Corporation  X  was  made 
outside  the  United  States. 

Example  (3).  The  facts  are  the  same  as  in 
Example  (1)  except  that  Corporation  X  is  a 
domestic  corporation  and  its  interest 
payments  with  respect  to  the  bonds  are 
income  from  sources  within  the  United 
States.  The  interest  paid  by  Corporation  X  on 
Its  bonds  is  not  interest  from  sources  outside 
the  United  States  or  interest  paid  by  persons 
described  in  {  5f.6049-2  (b)(l)(iii).  Therefore, 
the  fact  that  such  interest  is  paid  outside  the 
United  States  at  the  foreign  country  Z  branch 
of  Y  does  not  relieve  Y  from  reporting  the 
interest  paid  to  A  under  section  6049. 

Example  (4).  The  facts  are  the  same  as  in 
Example  (1)  except  that  M,  a  foreign  country 
Z  branch  of  a  domestic  corporation,  acts  as 
custodian  of  the  Diwporation  X  bonds  for  A. 
N.  a  domestic  corporation  which  carries  on  a 
commercial  banking  business  in  the  United 
States,  acts  within  the  United  States  as  a 
nominee  of  A  with  respect  to  the  collection  of 
interest  earned  on  such  bonds.  M  presents 
the  coupons  from  the  bonds  for  payment  to  Y 
at  its  office  in  foreign  country  Z.  and  the 
interest  collected  thereon  is  wired  by  Y  into  a 
designated  bank  account  which  M  maintains 
in  the  United  States.  Pursuant  to  its 
agreement  with  A,  M  issues  instructions  from 
its  office  in  foreign  country  Z  that  the  interest 
collected  on  behalf  of  A  be  trarTsferred  from 
M's  account  in  the  United  States  into  a 
designated  bank  account  maintained  in  the 
United  States  by  N.  N.  acting  in  its  capaMty 
as  A's  nominee,  credits  the  account  of  A  in 
the  amount  of  such  interest.  As  in  Example 
(1).  Corporation  X  is  not  required  to  make  an 
information  return  under  this  section. 
Furthermore,  Y  is  not  required  under 
paragraph  (a)(2)(iv)  to  make  an  information 
return  with  respect  to  the  payment  to  M,  and 
M  is  not  required  to  make  an  information 
return  with  respect  to  the  payment  to  N  since 
both  payments  were  made  outside  tha  United 
Slates.  As  the  acts  necessary  to  direct 
payment  were  in  each  case  completed 
outside  the  United  States,  the  fact  that 
payment  by  Y  to  M  and  by  M  to  N  were  into 
or  from  a  bank  account  maintained  in  the 
United  States  is  irrelevant  to  a  determination 
of  where  a  payment  has  been  made  for  this 
purpose.  Y  and  M  are  also  excepted  from  the 
requirement  to  make  an  information  return 
under  section  6049  smce  the  payment  in  each 
case  was  made  to  an  exempt  recipient 
described  in  (c)(l)(ii}  of  this  section.  As  N  is  a 
United  States  person  making  a  payment  of 
interest  within  the  United  States  to  A,  a 


United  States  person  who  is  not  an  exempt 
recipient  within  the  meaning  of  paragraph 
(r)(l)  of  this  section.  N  is  required  to  make  an 
information  return  under  paragraph  {a)(2)(iv) 
of  this  section  with  respect  to  such  payment. 

Example  (5/.  The  facts  are  the  same  as  in 
Kxdmple  (4).  except  that  N  is  a  United  States 
branch  of  a  foreign  bank.  N  is  not  required  to 
m,ike  an  information  return  under  paragraph 
(d)(2)jiv)  of  this  section  because  N  is  not  a 
United  States  person  However,  N  is  required 
to  mdke  a  return  under  §  5f  6049-2(b)(l)(iii) 
since  N  made  a  pHyment  within  the  United 
States  to  a  United  States  person  who  is  not 
an  exempt  recipient  within  the  meaning  of 
parugraph  (c)(1)  of  this  section. 

(d)  Special  rules — (1)  Aggregation  of 
payments.  For  purposes  of  paragraph  (b) 
of  this  section,  until  snch  time  as  the 
Commissioner  determines  that  it  is 
feasible  to  require  aggregation  of 
payments  on  two  or  more  accounts, 
insurance  contracts,  or  investment 
certificates,  and,  until  this  section  is 
amended  accordingly  to  provide  for 
reporting  on  an  aggregate  basis,  the 
requirement  for  filmg  Form  1099  under 
this  section  will  be  met  if  a  person 
making  payments  of  interest  subject  to 
reporting  files  a  separate  Form  1099  with 
respect  to  each  account,  insurance 
contract,  or  investment  certificate.  In  the 
case  of  obligations  described  in  section 
6049fb)(l)(A),  separate  Forms  1099  may 
be  filed  as  provided  in  the  preceding 
sentence  with  respect  to  holdmgs  in 
different  issues. 

(2)  Treatment  of  original  issue 
discount.  The  deteiroination  of  the 
amount  of  original  issue  discount 
includible  in  the  gross  income  of  any 
holder  shall  be  made  as  provided  in 
paragraph  (c)  of  §  5f.6049-2.  The 
determination  of  the  amount  of  original 
issue  discount  includible  in  gross 
income  of  the  holder  at  maturity  of  an 
obligation  with  a  maturity  at  issue  of  not 
more  than  1  year  shall  be  made  as  in 
section  3455(b)(2)(B)  and  §  35.3455  (b)-l 
(c)(3]  (relating  to  the  manner  of 
establishing  the  purchase  price  at  which 
a  holder  purchased  an  obligation 
subsequent  to  the  date  of  original  issue). 

(3)  Conversion  of  amounts  paid  in 
foreign  currency,  (i)  Interest  and  certain 
anginal  issue  discount.  With  respect  to 
interest  and  original  issue  discount  on 
obligations  with  a  maturity  at  issue  of 
not  more  than  1  year,  if  payment  is 
made  in  a  currency  other  than  United 
States  dollars,  the  payment  shall  be 
converted  into  United  States  dollars  and 
the  dmount  subject  to  reporting  shall  be 
determined  on  the  date  of  such  payment. 

(li)  Original  issue  discount  on 
obligations  with  a  maturity  at  issue  of 
more  than  1  year  [Reserved). 

(4)  Determination  of  person  to  whom 
interest  or  original  issue  discount  is 
paid  or  for  whom  it  is  received.  Section 


1.6049-l(a)(3)  and  (4)  shall  apply  with 
respect  to  payments  of  interest  and 
original  issue  discount  after  December 
31, 1982. 

(5)  Payments  by  governmental  units. 
In  the  case  of  payments  made  by  any 
governmental  unit  or  any  agency  or 
instrumentality  thereof,  the  officer  or 
employee  having  control  of  the  payment 
of  interest  or  original  issue  discount  (or 
the  person  appropriately  designated  for 
purposes  of  this  section)  shall  make  the 
returns  and  statements  required  under 
section  6049. 

(6)  When  payment  deemed  made.  For 
purposes  of  section  6049,  interest  is 
deemed  to  have  been  paid  when  it  is 
credited  or  set  apart  to  a  person  vvithout 
any  substantial  limitation  or  restriction 
as  to  the  time  or  manner  of  payment  or 
condition  upon  which  payment  is  to  be 
made,  and  is  made  available  to  him  so 
that  it  may  be  drawn  at  any  time,  and  its 
receipt  brought  within  his  own  control 
and  disposition. 

(7)  Permission  to  submit  information 
required  by  Form  1099  on  magnetic  tape. 
For  rules  relating  to  permission  to 
submit  the  information  required  by  Form 
1099  on  magnetic  tape  or  other  media, 
see  §  1.9101-1. 

(e)  Transactional  reporting — (1)  In 
general.  An  information  return  required 
to  be  made  under  paragraph  (b)  of  this 
section  may  be  made  on  a  transaction- 
by-transaction  basis,  rather  than  on  an 
annual  aggregation  basis,  if  payment 
described  in  paragraph  (e)(2)  of  this 
section  is  made  by  a  person  described  in 
paragraph  [e)(3)  of  this  section. 

(2)  Payments  subject  to  transactional 
reporting.  An  information  return  may  be 
made  on  a  transactional  basis  if 
payment  is  made  on — 

(i)  A  United  States  savings  bond, 

(ii)  An  interest  coupon. 

(iii)  A  discount  obligation  having  a 
maturity  at  issue  of  1  year  or  less, 
including  commercial  paper  and  short- 
term  government  obligations  defined  in 
section  1232  (a)(3),  and 

(iv)  Any  obligation  similar  to  those 
described  in  subdivisions  (i)  through 
(iii). 

(3)  Persons  subject  to  transactional 
reporting.  A  person  may  make  a  return 
on  a  transactional  basis  if  the  person 
is — 

(i)  A  middleman  who  is  required  to 
make  an  information  return  under 
paragraph  (b)(3)  of  this  section  with 
respect  to  any  payment  described  in 
paragraph  (e)(2),  or 

(ii)  A  Federal  agency  making 
payments  on  a  United  States  savings 
bond. 

(4)  Transaction  defined.  For  purposes 
of  this  paragraph  (e),  a  transaction 
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means  a  payment  at  one  time  on  one  or 
more  obligations.  For  example,  if  an 
individual  who  is  exempt  from  the 
withholding  under  section  3451  presents 
at  one  time  five  Series  EE  bonds  on  each 
of  which  $3  of  interest  has  accrued,  $15 
of  interest  will  be  paid  as  part  of  the 
transaction.  Accordingly,  an  information 
return  is  required  under  §  5f.6049-l 
(a)(2)(iii)  because  the  interest  paid  in  the 
transaction  exceeds  $10.  If  only  three  of 
the  savings  bonds  were  presented, 
however,  no  return  would  be  required 
even  if  the  remaining  two  bonds  were 
redeemed  the  following  day.  See 
paragraph  (a](2)(i)  of  this  section  for  the 
requirement  that  an  information  return 
be  made  if  any  amount  of  tax  is 
withheld  under  section  3451. 

(5)  Information  required.  The 
information  return  for  any  transaction 
under  paragraph  (e)  of  this  section  shall 
show  the  following: 

(i)  The  name,  address,  and  taxpayer 
identification  number  of  the  person  to 
whom  the  interest  is  paid: 

(ii)  The  name  and  address  of  the 
person  filing  the  form: 

(iii)  The  amount  of  interest  paid; 

(iv)  The  amount  of  tax  withheld  under 
section  3451,  if  any; 

(v)  The  issuer  of  the  obligation:  and 

(vi)  Such  other  information  as  is 
required  by  the  form. 

(f)  Definitions.  For  purposes  of  section 
6049,  this  section,  and  §§  5f.6049-2  and 
5f.6049-3— 

(1)  Person.  The  term  "person" 
includes  any  governmental  unit, 
international  organization,  and  any 
agency  or  instrumentality  thereof. 
Therefore,  interest  paid  by  one  of  these 
entities  must  be  reported  unless  one  of 
the  exceptions  under  section  6049 
applies. 

(2)  Natural  person.  The  term  "natural 
person"  means  any  individual,  but  shall 
not  include  a  partnership  (whether  or 
not  composed  entirely  of  individuals),  a 
trust,  or  an  estate. 

(3)  Obligation.  The  term  "obligation" 
includes  bonds,  debentures,  notes, 
certificates,  and  other  evidences  of 
indebtedness  regardless  of  how 
denominated. 

(4)  Middleman.  The  term 
"middleman"  means  any  person, 
including  a  financial  institution  as 
described  in  paragraph  (c)(l)(K)  of  this 
section,  a  broker  as  defined  in  section 
6045(c),  or  a  nominee,  who  makes 
payment  of  interest  for,  or  collects 
interest  on  behalf  of,  another  person,  or 
otherwise  acts  in  a  capacity  as 
intermediary  between  a  payor  and  a 
payee.  For  example,  a  person  (other 
than  an  issuer  of  an  obligation)  who 
makes  payment  on  an  interest  coupon  of 
the  obligation  to  another  person  is  a 


middleman,  irrespective  of  whether  such 
person  purchases  the  coupon  for  his 
own  account,  accepts  the  coupon  as 
agent  for  the  payee,  or  otherwise  deals 
with  the  coupon.  A  person  shall  not  be 
considered  to  be  a  middleman  as  to  any 
portion  of  an  interest  payment  which  is 
actually  owned  by  another  person 
whose  name  is  also  shown  on  the 
information  return  filed  with  respect  to 
such  interest  payment.  Thus,  in  the  case 
of  a  savings  account  jointly  owned  by  a 
husband  and  wife,  the  husband  will  not 
be  considered  as  acting  in  the  capacity 
of  a  middleman  with  respect  to  his  wife 
if  his  wife's  name  is  included  on  the 
information  return  filed  by  the  payor 
with  respect  to  the  interest. 

(g)  Time  and  place  for  filing  a  return 
for  the  payment  of  interest — (1 )  Annual 
return.  Except  as  provided  in  paragraph 
(g)(2)  of  this  section,  the  returns  required 
under  this  section  for  any  calendar  year 
for  the  payment  of  interest  shall  be  filed 
after  September  30  of  such  year,  but  not 
before  the  payor's  final  payment  to  the 
payee  for  the  year,  and  on  or  before 
February  28  of  the  following  year.  Such 
returns  shall  be  filed  with  the 
appropriate  Internal  Revenue  Service 
Center,  the  address  of  which  is  listed  in 
the  instructions  for  Form  1096.  For 
extensions  of  time  for  filing  returns 
under  this  section,  see  §  1.6081-1. 

(2)  Transactional  return.  In  the  case  of 
a  return  under  paragraph  (e)  of  this 
section,  relating  to  returns  on  a 
transactional  basis,  such  return  shall  be 
filed  at  any  time  but  in  no  event  later 
than  February  28  of  the  year  following 
the  calendar  year  in  which  the  interest 
was  paid.  The  return  shall  be  filed  with 
the  aporopnate  Interna!  Revenue 
Ser\  ice  Center,  the  address  of  which  is 
listed  in  the  instructions  for  Form  1096. 
For  extensions  of  time  for  filing  returns 
under  this  section,  see  §  1,6081-1. 

§  5f.6049-2     Interest  and  original  issue 
discount  subject  to  reporting  after 
December  31,  1982. 

(a)  Interest  subject  to  reporting 
requirement.  For  purposes  of  §§  5f,6049- 
1,  5f,6049-3,  and  this  section,  except  as 
provided  in  paragraph  (b)  of  this  section. 
the  term  "interest"  means — 

(1)  Interest  on  an  obligation — 

(i)  In  registered  form  (as  defined  in 
§  5f,103-lic)),  or 

(ii)  Of  a  type  offered  to  the  public. 
Principles  consistent  with  §  5f,163-l 
shall  be  applied  to  determine  whether 
an  obligation  is  of  a  type  offered  to  the 
public. 

(2)  Interest  on  deposits  with  persons 
carrying  on  the  banking  business.  Such 
term  shall  include  deposits  evidenced  by 
time  certificates  of  deposit  issued  in  any 


amount,  whether  negotiable  or  non- 
negotiable. 

(3)  Amounts,  whether  or  not 
designated  as  interest,  paid  or  credited 
by  mutual  savings  banks,  savings  and 
loan  associations,  building  and  loan 
associations,  cooperative  banks, 
homestead  associations,  credit  unions, 
industrial  loan  associations  or  banks,  or 
similar  organizations,  in  respect  of 
deposits,  face  amount  certificates, 
investment  certificates,  or  withdrawable 
or  repurchasable  shares  Thus,  even 
though  amounts  paid  or  credited  by  such 
organizations  with  respect  to  deposits 
are  designated  as  "dividends '.  such 
amounts  are  included  in  the  definition  of 
interest  for  purposes  of  section  6049, 

(4)  Interest  on  amounts  held  by 
insurance  companies  under  an 
agreement  to  pay  interest  thereon.  Any 
increment  in  value  of  "advance 
premiums",  "prepaid  premiums",  or 
"premium  deposit  funds"  which  is 
applied  to  the  payment  of  premiums  due 
on  insurance  policies,  or  made  available 
for  withdrawal  by  the  policyholder. 
shall  be  considered  interest  subject  to 
reporting  Interest  that  an  insurance 
company  pays  to  a  beneficiary  because 
the  payment  due  has  been  delayed  is 
interest  subject  to  reporting.  Interest 
subject  to  reporting  also  includes 
interest  paid  by  insurance  companies 
with  respect  to  policy  "dividend" 
accumulations  (see  sections  61  and  451 
and  the  regulations  thereunder  for  rules 
as  to  when  such  interest  is  considered 
paid),  and  interest  paid  with  respect  to 
the  proceeds  of  insurance  policies  left 
with  the  insurer.  The  so-called  "interest 
element"  in  the  case  of  annuity  or 
installment  payments  under  life 
insurance  or  endowment  contracts  does 
not  constitute  interest  for  purposes  of 
section  6049. 

(5)  Interest  on  deposits  with  brokers 
as  defined  in  section  8045(c)  and  the 
regulations  thereunder.  Any  payment 
made  in  lieu  of  interest  to  a  person 
whose  obligation  has  been  borrowed  in 
connection  with  a  short  sale  or  other 
similar  transaction  is  subject  to 
reporting  under  section  6049. 

(6)  Interest  p.iid  on  amounts  held  by 
investment  companies  as  defined  in 
section  3  of  the  Investment  Company 
Act  of  1940  (15  U.S,C,  section  80  a-3) 
and  on  amounts  invested  in  other  pooled 
funds  or  trusts, 

(b)  Interest  excluded  from  reporting 
requirement —  (1)  In  general.  The  term 
"interest"  does  not  include — 

(i)  Interest  on  any  obligation  issued  by 
i'\  natural  person  as  defined  in  §  5f  N>4>4- 
1(0(2). 

(ii)  Interest  on  any  obligation  if  such 
interest  is  exempt  from  taxation  under 
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section  108(a),  rehrtiin;  to  certain 
governmental  obligations,  or  interest 
which  is  exempt  frmn  taxation  under 
any  other  provision  of  law  without 
regard  to  the  identity  af  the  header, 
(iii)  Any  aiaoont  wtirch  is  paid  bv — 

(A)  A  foreign  government  or 
international  organization  or  any  agency 
or  instrumentality  thereof, 

(B)  A  foreign  central  band  of  issue, 

(C)  A  foreign  corporation  not  engaged 
in  trade  or  business  in  the  United  States 
within  the  calendar  year  of  the  payment. 

(D)  A  foreign  corporation,  the  interest 
payments  of  whidi  would  be  exempt 
from  withholdiDg  under  subchapter  A  of 
chapter  3  of  the  Code  if  such  payments 
were  paid  to  a  person  who  is  not  a 
United  States  person,  or 

(E)  A  partnership  which  is  not 
engaged  in  a  trade  or  business  in  the 
United  States  within  the  calendar  year 
of  the  payment  and  which  is  composed 
in  whole  of  nonresident  alien 
individuals  or  persons  described  in 
(b)(lKiii)  (A)  through  (C)  of  this 
paragraph,  except  to  the  extent  that, 
within  the  United  States,  a  person  who 
is  not  a  United  States  person  (including 
a  person  described  in  (AJ  through  [£j  of 
this  paragraph]  collects  such  amount  on 
behalf  of,  or  pays  such  amount  to,  a 
United  States  person.  In  such  case,  the 
person  collecting  or  paying  such  amount 
within  the  United  States  shall  be  the 
person  required  to  make  the  information 
return  under  section  6049  with  respect  to 
the  amount  collected  in  the  United 
States  on  behalf  of,  or  paid  in  the  United 
States  to.  a  United  States  person.  No 
return  is  required  to  be  made,  however 
by  an  international  organization  (as 
described  in  paragraph  (b)(iii](Aj  of  this 
paragraph)  which  is  paying  interest  in 
the  United  States  on  its  own  behalf  if 
such  international  organization  is  an 
organization  of  which  the  United  States 
is  a  member  and  which  enjoys  immunity 
with  respect  to  the  Inviolability  of  its 
archives  pursuant  to  an  international 
agreeaient  having  full  force  and  effect  in 
the  United  States.  However,  this 
exemption  does  not  apply  to  any  paying 
agent  of  such  an  international 
organization  if  such  agent  makes 
payments  of  interest  within  the  United 
States  to  a  United  States  person. 

(iv]  Any  amount  paid  to— 

(A)  Any  nonresident  alien  or  foreign 
corporation,  if  the  amount  paid  is 
subject  to  withholding  of  tax  under 
subchapter  A  of  chapter  3  of  the  Code 
by  the  person  paying  such  amount,  or 

(B)  Any  nonresident  ahen  or  foreign 
corporation,  if  the  amoimt  paid  would 
be  subiect  to  wlthfaoiding  of  tax  under 
subchapter  A  of  chaper  3  of  the  Code  b\ 


the  person  paying  such  amount  but  for 
the  fact  that— 

(;/  Under  section  8e2(aKl)  such 
amount  is  considered  to  be  from  sources 
outside  the  United  States, 

[2 J  The  amount  is  exempted  from 
withholding  of  tax  by  reason  of  the 
provisions  of  a  tax  treaty, 

[3/  The  amount  of  tax  is  exempt  from 
withholding  of  lax  under  section  1441(a) 
or  1442(a)  by  reason  of  the  appbcation 
of  section  1441  (c)  and  paragrafdi  (a)  or 
(f)  of  §1.1441-4.  or 

(4)  The  amount  is  original  issue 
discount  (within  the  meaning  of  section 
1232(b)(1)). 

(v)  Any  amount  on  which  the  person 
making  the  payment  is  required  to 
deduct  and  withhold  a  tax  under  section 
1451  (relating  to  tax-free  convenant 
bonds),  or  would  be  so  required  but  for 
section  14Sl(d)  (relating  to  benefit  of 
personal  exemptions). 

(vi)  Any  amount  which  is  income  from 
sources  outside  the  United  States, 
except  to  the  extent  that  within  the 
United  States,  a  person  (including  the 
person  issuing  an  obhgation  with 
respect  to  which  the  amount  is  paid) 
collects  such  amount  on  behalf  of,  or 
pays  such  amount  to,  a  United  States 
person,  hi  such  case,  the  person 
collecting  or  paying  such  amount  within 
the  United  States  shall  be  the  person 
required  to  make  the  information  return 
under  this  section  with  respect  to  the 
amount  collected  in  the  United  States  on 
behalf  of,  or  paid  in  the  United  States  to, 
a  United  States  person. 
¥oT  purposes  of  this  paragraph  (b)(1).  a 
person  collecting  or  making  a  payment 
of  interest  may,  in  the  absence  of  actual 
knowledge  to  the  contrary,  treat  the 
recipient  as  a  person  who  is  not  a 
United  States  person  if  the  recipient 
provides  the  statement  signed  under 
penalties  of  perjury  as  described  in 
§  5r604*-l(c)(3)(i)  (and  if,  in  the  case  of 
an  individual,  such  individual 
establishes  to  the  person  who  may  be 
required  to  report  that  he  has  a  passport 
from  a  state  other  than  the  United 
States).  Absent  actual  knowledge  to  the 
contrarj'.  a  paying  agent  or  middleman 
may  treat  a  corporation  as  a  foreign 
corporation  if  the  name  of  the 
corporation  reasonably  indicates  that  it 
is  a  foreign  corporation.  In  addition. 
absent  actual  knowledge  to  the 
contrary,  a  paying  agent  or  middleman 
may  treat  any  entity  or  organization 
described  in  paragraph  (b){l)(iii)  (A)  or 
(B)  of  this  section  as  a  foreign  entity  or 
international  organization,  as  the  case 
may  be,  if  its  name  reasonably  so 
indicates.  For  purposes  of  paragraph 
(b)(l)(in)  (C)  and  (D)  of  this  secHon,  a 
paying  agent  or  middleman  may,  absent 


actual  kaswiedge  to  the  contrary,  treat  a 
foreign  corpecation  as  a  corporation 
which  B  not  engaged  in  trade  or 
business  in  the  United  States  or  as  a 
corporation  Ae  interest  payments  of 
which  iWQuld  be  exempt  frtion 
withholding  elf  tax  under  ■ubchapter  A 
of  chvpter  9  of  the  Code  if  paid  to  a 
person  who  is  not  a  United  States 
person.  However,  if  the  paying  agent  or 
middteman  has  a  confractual 
relationship  wth  the  foreign  corporation 
witfi  respect  to  the  payment  or 
collection  of  interest,  the  middleman  or 
paying  agent  must  receive  a  statement 
signed  under  penalties  of  perjury  from 
the  secretary  or  other  authorized 
representative  of  tiie  foreign  corporation 
either  that  the  corporation  is  not,  and 
does  not  expect  at  any  time  during  the 
calendar  year  of  payment  to  be,  engaged 
in  trade  or  business  in  the  United  States 
or  that  interest  paid  by  the  corporation 
during  the  calendar  year  if  paid  to  a 
person  who  is  not  a  United  States 
person,  is  expected  to  be  exempt  from 
tax  under  subchapter  A  of  chapter  3  of 
the  Code.  Regardless  of  whether  or  not  a 
paying  agent  or  middleman  has  a 
contractual  relationship  with  a 
partnership,  a  paying  agent  or 
middleman  may  not  treat,  absent  actual 
knowledge  to  the  contrary,  a  partnership 
as  a  partnership  which  is  not  engaged  in 
trade  or  business  in  the  United  States 
within  the  calendar  year  of  the  payment 
or  which  is  composed  in  whole  of 
nonresident  tdien  individuals  or  persons 
described  in  paragaph  (b)(l)(iii)  (A) 
through  (C)  of  this  section.  However,  for 
purposes  of  paragraph  (b)(l)(iii){E)  of 
this  section,  a  paying  agent  or 
middleman  may  treat  a  partnership  as  a 
partnership  which  is  not  engaged  in 
trade  or  business  in  the  United  States 
within  the  calendar  year  of  the  payment 
and  which  is  composed  in  whole  of 
nonresident  alien  individuals  or  persons 
described  in  paragraph  (b)(l)(iii)  (A) 
through  (C)  of  this  section  if  such  paying 
agent  or  middleman  obtains  a  statement 
signed  under  penalties  of  perjury  from 
any  general  partner  of  the  partnership 
that  the  partnership  is  not,  and  is  not 
expected  during  the  calendar  year  of 
payment  to  be.  engaged  in  trade  or 
business  in  the  United  States  and  that 
all  of  its  partners  are.  and  are  expected 
during  the  calendar  year  of  payment  to 
be,  nonresident  alien  individuals  or 
persons  described  in  paragraph 
(b)(l)(iii)  (A)  through  (C)  of  this  section. 
In  after  providing  such  statement  the 
status  of  the  corporation  or  partnership 
changes  from  that  reflected  in  the 
statement  the  corporation  or 
partnership  shall  notify  the  paying  agent 
or  middleman  in  writing  within  30  days 
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of  such  change  in  status.  See  paragraph 
(c)(3)(i)  of  §  5f.6049-l  for  rules  to 
determine  the  period  for  which  the 
signed  statements  referred  to  in  this 
paragraph  (b)(1)  are  effective  and  the 
period  for  which  the  persons  receiving 
such  statements  must  retain  them. 
(2)  Examples.  The  application  of 
paragraph  (b)  of  this  section  may  be 
illustrated  by  the  following  examples: 

Example  (1).  A,  an  individual,  earns 
interest  on  a  deposit  with  a  branch  of 
domestic  corporation  X  which  is  located  in  a 
foreign  country.  X  carries  on  a  commercial 
banking  business.  The  interest  earned  by  A  is 
considered  to  be  income  from  sources  outside 
the  United  States  under  sections  861 
(a)(l)(F)(i)  and  862(a)(1)  without  regard  to 
whether  A  is  or  is  not  a  United  Slates  person. 
In  accordance  with  section  6049(b)(2)(D)  and 
§  5fa049-(b)(l)(vi),  such  amount  is  not 
considered  to  be  interest  subject  to  reporting 
for  purposes  of  section  6049.  Therefore.  X  is 
not  required  to  make  an  information  return 
under  this  section  with  respect  to  such 
interest. 

Example  (2).  The  facts  are  the  same  as  in 
Example  (1)  except  that  A's  deposit  is  in  a 
Puerto  Rican  branch  of  X.  The  interest  paid 
with  respect  to  such  deposit  is  income  from 
sources  outside  the  United  States  within  the 
meaning  of  sections  861[a)|l)[F)(i)  and  862 
(a)(1)  without  regard  to  whether  A  is  or  is  not 
a  United  States  person.  Under  section  6049 
(b)(2)(D)  and  §  5f.6049-2(li'(l)(vi).  such 
interest  is  not  subject  to  reporting  for 
purposes  of  section  6049.  and  X  is  not 
required  by  section  6049  to  make  an 
information  return  with  respect  to  the 
payment  of  such  mterest  to  A. 

Example  (3).  B,  an  mdividual,  earns 
interest  on  a  deposit  maintained  m  the 
United  States  with  domestic  corporation  Y, 
which  carries  on  a  commercial  banking 
business.  If  B  is  a  United  Slates  person.  Y  is 
required  by  this  section  to  make  an 
information  return  with  respect  to  interest 
payments  to  B  which  aggregate  $10  or  more  in 
the  calendar  year.  However,  if  B  is  a 
nonresident  alien  individual  or  a  foreign 
corporation,  the  interest  paid  by  Y  is 
considered  to  be  from  sources  outside  the 
United  States  under  sections  861(a)(1)(A)  and 
862(a)(1).  and  in  accordance  with  the 
provisions  of  section  6049(b)(2)(C)(ii)  and 
i  5f6049-2(b)(l)(iv),  such  interest  is  not 
considered  to  be  interest  subject  to  reporting 
for  purposes  of  section  6049.  In  such  case,  Y 
is  not  required  to  make  an  information  return 
under  section  6049.  If  B  submits  a  statement 
signed  under  penalties  of  perjury  that  B  is  not 
a  United  Stales  person  and  if  B  establishes 
that  he  holds  a  passport  from  a  state  other 
than  the  United  States.  Y  may  assume  in  the 
absence  of  actual  knowledge  to  the  contrary 
that  B  is  not  a  United  States  person. 

Example  (4).  Z  is  a  domestic  corporation 
which  is  engaged  in  a  commercial  banking 
business  both  within  the  United  States  and 
through  a  foreign  branch.  C,  a  United  States 
citizen,  holds  a  non-deposit  obligation  of  Z 
which  is  part  of  a  public  debt  issuance  of  Z 
that  has  a  maturity  of  more  than  1  year  from 
its  issue  date.  C  makes  a  demand  for 
payment  of  the  interest  due  on  such 


obligation  at  the  foreign  branch  of  Z.  The 
interest  paid  by  Z  is  considered  to  be  income 
from  sources  within  the  United  States  under 
section  861(a)(1)  and  is  considered  to  be 
interest  for  purposes  of  section  6049.  Z. 
therefore,  is  required  to  make  an  information 
return  with  respect  to  the  payment  to  C. 

Example  (5).  The  facts  are  the  same  as  in 
Example  (4),  except  that  the  obligation  held 
by  C  was  issued  by  S.  a  wholly-owned 
foreign  subsidiary  of  Z.  S  is  not  engaged  in 
trade  or  business  in  the  United  States,  and 
under  section  862(a)(1)  all  of  the  interest  it 
paid  is  from  sources  outside  the  United 
States.  C  makes  a  demand  for  payment  of  the 
interest  at  the  office  of  S  outside  the  United 
States.  Under  paragraph  (b)(l)|vi)  of  this 
section,  and  also  under  paragraph 
(b)(l)(iii)(C)  of  this  section,  the  interest  paid 
by  S  to  C  is  not  considered  to  be  intprcsf 
subject  to  reporting  under  section  6049. 
Therefore,  S  is  not  required  to  make  an 
information  return  with  respect  to  the 
payment  to  C. 

(c)  Original  issue  discount  treated  as 
payment  of  interest.  In  the  case  of  an 
obligation  as  to  which  there  is  during 
any  calendar  year  an  amount  of  original 
issue  discount  includible  in  the  gross 
income  of  any  bolder  [as  determined 
under  section  1232A  and  the  regulations 
thereunder),  the  issuer  of  the  obligation 
shall  be  treated  as  having  paid  to  such 
holder  during  such  calendar  year  an 
amount  of  interest  equal  to  the  amount 
of  original  issue  discount  so  includible 
without  regard  to  any  reduction  by 
reason  of  a  purchase  allowance  under 
section  1232A  (a)16)  or  (b)(4)  or  a 
purchase  at  a  premium  under  1232A 
(cj(4)(A)  or  paragraph  |d)(2)  of  §  1.1232- 
3.  Thus,  the  determination  of  the  amount 
of  original  issue  discount  includible  in 
the  gross  income  of  any  holder  with 
respect  to  any  obligation  subject  to 
section  1232A  shall  be  determined  as  if 
any  holder  of  the  obligation  were  the 
original  holder.  With  respect  to  any 
obligation  to  which  section  1232A  does 
not  apply  (for  example,  a  short-term 
government  obligation  as  defined  in 
section  1232  (a)(3))  or  an  obligation 
issued  on  or  before  December  31,  1382  in 
bearer  form,  the  amount  of  onginnl  issue 
discount  includible  in  gross  mcome  shall 
be  treated  as  if  paid  in  the  calendar  year 
in  which  the  date  of  maturity  occurs  or 
in  which  the  date  of  redemption  occurs 
if  redemption  occurs  before  maturity. 
Thus,  discount  on  Treasury  bills  when 
paid  at  maturity  constitutes  a  payment 
of  interest  subject  to  reporting  under 
section  6049.  See  section  3455  (b)(2)tDl 
and  §  35.3455  (b)-l  (c)(3)  for  the  manner 
of  establishing  the  purchase  price  at 
which  a  holder  purchased  an  obligation 
subsequent  to  the  date  of  original  issue. 
Any  original  issue  discount  on  an 
obligadon  (including  an  obligation  with 
a  maturity  of  not  more  than  6  months 
from  the  date  of  original  issue)  held  by  a 


nonresident  ahen  individual  or  foreign 
corporation  is  interest  described  in 
§  5f.6049-2  (b)(1)  (iv)(A)  or  (B)  and. 
therefore,  is  not  interest  subject  to 
reporting  under  section  6049.  See 
§  5f.604&-2  (b)(1)  concerning  the 
statement  to  be  provided  to  a  payor 
establishing  that  a  payee  is  not  a  United 
States  person. 

§  5f  .6049-3     Statements  to  recipients  of 
interest  payments  and  notders  ol 
obligations  as  to  wtiicfi  there  is  attritnited 
original  issue  discount  after  December  31, 
1982. 

(a)  Requirement  of  furnishing 
statement  to  recipient.  Every  person 
filing  a  Form  1099  under  section  6049  (a) 
and  §  5f.6049-l  shall  furnish  to  the 
person  whose  identifying  number  is 
required  to  be  shown  on  the  form  a 
written  statement  showing  the 
information  required  by  paragraph  (b)  of 
this  section.  With  respect  to  interest 
other  than  interest  reported  on  a 
transactional  basis  under  §  5f  fi049-l  (e). 
no  statement  is  required  In  be  furnished 
under  section  6049(c)  and  this  section  if 
tlie  aggregate  of  the  payments  for  the 
calendar  year  is  less  than  $10,  unless 
such  payment  is  subject  to  the  tax 
imposed  under  sectien  3451.  In  the  case 
of  any  payment  that  is  subject  to 
withholding  under  section  3451,  a 
statement  shall  be  furnished  irrespective 
of  the  amount  of  the  payment.  With 
respect  to  payments  which  are  reported 
on  a  transactional  basis,  no  statement  is 
required  to  be  furnished  under  section 
6049  (c)  and  this  section  to  a  person  if 
the  payment  of  interest  to  (or  received 
on  behalf  of)  such  person  for  the 
transaction  is  less  than  $10  unless  the 
payment  is  subject  to  withholding  under 
section  3451.  Again,  m  the  case  of  any 
payment  that  is  subject  to  withholding 
under  section  3451.  a  statement  shall  be 
furnished  irrespective  of  the  amount  of 
the  payment. 

(b)  Form  of  statement.  The  written 
statement  required  to  be  furnished  to  a 
person  under  paragraph  (a)  of  this 
section  shall  show  the  following 
information; 

(1)  With  respect  to  payments  of 
interest  (other  than  original  issue 
discount)  to  any  person  during  a 
calendar  year,  the  statement  shall 
show — 

(i)  The  aggregate  amount  of  payments 
shown  on  Form  1099  as  having  been 
made  to  (or  received  on  behalf  of)  such 
person; 

(ii)  The  amount  of  tax  withheld  under 
section  3451,  if  any; 

(lii)  The  name  and  address  of  the 
person  filing  the  form;  and 
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(iv)  A  legend  stating  that  such  amount 
is  being  reported  to  the  Internal  Revenue 
Service. 

(2)  WiA  respect  to  original  issue 
discount  isc^dfbte  in  the  gross  income 
of  a  holder  of  an  obKgation  during  a 
calendar  year,  tbe  statement  shall 
show — 

(i)  The  aggregate  amount  of  origmal 
issue  discount  includible  in  the  gross 
income  hry  ^or  on  behalf  of)  such  person 
for  the  calendar  year  with  respect  to  the 
obligation  (determined  by  applying  the 
rules  of  paragraph  [b](2]  of  §  5f.6049-ll 

(ii)  (A)  in  the  case  of  obligations 
subject  to  section  1232A  (a),  the  daily 
portions  of  anginal  issue  discount  for 
each  bond  year  faSing  within  the 
calendar  year  [ai  determined  under 
section  1232A  (a)  and  the  regoiations 
thereunder  "without  regard  to  a  reduction 
for  a  purchase  allowance),  or 

[B)  In  the  case  of  obligations  subject 
to  section  1232A  (b),  the  ratable  monthly 
portion  (as  defined  in  section  123ZA  (hi 
and  the  regulations  thereunder)  of 
original  issue  discount  (determined 
without  regard  to  a  reduction  for  a 
purchase  allowance): 

(iii)  The  amount  of  tax  withheld  under 
section  3451,  if  any: 

(iv)  The  account  serial,  or  other 
identifying  number  of  each  obligatiun 
with  respect  to  which  a  return  is  being 
made, 

(v)  All  other  items  shown  on  Form 
1099  for  such  calendar  year:  and 

(vi)  A  legend  stating  that  such  amonn* 
and  such  items  are  being  reported  to  'h* 
Internal  Revenue  Service. 

(c)  Time  for  furnishing  statements 
Each  statement  required  by  this  section 
to  be  furnished  to  any  person  for  a 
calendar  year  with  respect  to  a  paymen: 
of  interest  (other  than  interest  where  a 
middleman  or  a  Federal  agency  makes  ^ 
return  on  a  transactional  basis  (as 
described  in  paragraph  (e)  of  §  5f.6049- 
1))  shall  be  furnished  to  such  person 
after  April  30  of  the  year  of  payment  and 
on  or  before  January  31  of  the  followmg 
year,  but  no  statement  may  be  furnished 
before  the  final  interest  payment  for  the 
calendar  year.  If  a  middleman  or  a 
Federal  agency  makes  a  return  on  a 
transactional  basis,  the  statement  shall 
be  furnished  at,  or  any  time  subsequent 
to.  the  time  of  payment,  but  in  no  event 
later  than  January  31  of  the  year 
following  the  calendar  year  of  payment 

(d)  Special  rule.  The  requirements  of 
this  section  for  the  furnishing  of  a 
statement  to  any  person,  including  the 
legerwi  requirement  of  paragraph(b][l) 
(iv)  and  (2)(v)  of  this  section,  may  be 
met  by  the  furnishing  to  such  person  a 
copy  of  the  Form  1099  filed  pursuant  tn 
§  5f.80t9-l,  or  a  reasonable  facsimile 
thereof,  in  respect  of  such  person 


However,  in  the  case  of  Form  1099  with 
respect  to  original  issue  discount  on 
obligations  subject  to  section  1232A,  a 
copy  of  the  instructions  must  also  be 
sent  to  such  person.  A  statement  shall 
be  considered  to  be  furnished  to  a 
person  within  the  meaning  of  this 
section  if  it  is  mailed  to  such  person  at 
his  last  known  address. 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Trea.iury  decision.  For 
this  reason,  it  is  found  impracticable  to 
issue  it  with  notice  and  pubhc  procedure 
under  subsection  (b)  of  section  553  of 
title  5  of  the  United  States  Code  or 
subject  to  the  effective  date  Hmitation  of 
subsection  (d)  of  that  section. 

(Sec.  6049  (a).  fb|.  Hnd  (d)  and  7805  of  the 
Internal  Rpvenu*  Code  of  1954  (96  Stat.  592 
.-,!J4,  J6  L'.S  C  6049(,i).  (b),  and  (d):  68A  Stat, 
91'.  26  U.S.C  7805).  and  in  sertion  309  of  the 
Ffix  Equity  and  Fiscal  Responsibility  Act  of 
I'lHJ  (*).StHt    =S91)1 

Roscoe  L.  Egger.  |i.. 

Commissioner  of  Interna!  Revenue 

Approved:  November  5.  1982. 
luhn  E.  Chapoton, 

\sfiifitanl  Secrvrary  of  the  Treasury. 

\n  D'lc  KMniMfiieii  n-s-BZ- n;a9«m| 
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26  CFR  Part  35 

(T.D.  78511 

Temporary  Emptoyment  Tax  and 
Collection  of  Income  Tax  at  Source 
Regulations  Under  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982; 
Withholding  From  Interest.  Dividends. 
and  Patronage  Dividends. 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

action:  Temporary  regulations. 

SUMMARY:  This  document  provides 
♦emporary  regulations  relating  to 
withholding  from  interest,  dividends. 
and  patronage  dividends.  Changes  to  the 
applicable  tax  Ihw  were  made  by  the 
lax  Equity  and  Fiscal  Responsibility 
Art  of  1982  (Pub.  L.  97-248).  These 
regulations  affect  payors  and  payees  of 
interest,  dividends,  and  patronage 
dividends  and  provide  them  with 
guidance  necessary  to  comply  with  the 
law  In  addition,  the  text  contained  in 
the  temporary  regulations  set  forth  in 
this  document  serves  as  the  text  of  the 
proposed  regulations  cross-referenced  in 
the  notice  of  proposed  rulemaking  in  the 
Proposed  Rules  section  of  this  tssne  of 
the  Federal  Register. 


DATES:  The  regulations  apply  to 
payments  of  interest,  dividends,  and 
patronage  dividends  psid  or  credited 
after  June  30, 19B3,  except  that  the 
regulations  itJUitiiig  to  exemption 
certificates  (i  3&.M52  (f)-l)  are  effective 
on  Febraary  1, 19«3. 
FOR  FLmTNER  INFOMIIATION  COHTACT 
Patricia  K.  Xeesler  (with  respect  to 
patronage  dividends  (202-566-3430)), 
[ohn  A.  Tolleris  (with  respect  to 
deposits  of  amounts  witiiheld  (202-566- 
3294)),  or  Pamela  F.  Olson  (with  respect 
to  all  other  provisions  (202-566-3590)), 
of  the  Legislation  and  Regulations 
Division,  Office  of  the  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue.  NW.,  Washington, 
DC.  20224  (Attention:  CC:LR:T). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  temporary 
regulations  relating  to  deducting  and 
withholding  taxes  on  payments  of 
interest,  dividends,  and  patronage 
di\idends  imder  subchapter  B  of  chapter 
24  of  the  Internal  Revenue  Code  of  1954 
(26  U.S.C.  sections  3451-3456),  These 
provisions  were  added  to  the  Code  by 
sections  301-308  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982  (PLIB 
L,  97-248,  96  Stat.  324.  576).  This 
document  also  contains  temporary 
regulations  relating  to  the  deposit  of 
such  withheld  taxes  with  an  authorized 
financial  institution  or  a  Federal 
Reserve  bank  under  section  6302  (c)  of 
the  Internal  Revenue  Code  of  1954  (68A 
Stat,  775.  26,  U.S.C.  6302  (c)).  Although 
these  provisions  are  not  effective  for 
payments  of  interest,  dividends,  and 
patronage  dividends  made  before  July  1. 
1983,  there  is  a  need  for  immediate 
guidance  relating  to  these  provisions  so 
that  payors  and  payees  can  make 
preparations  to  comply  with  these 
provisions.  The  temporary  regulations 
provided  by  this  document  will  remain 
in  effect  until  superseded  by  final 
regulations  on  this  subject. 

General  Rule 

The  regulations  require  that  the  tax 
imposed  by  section  3451  be  deducted 
and  withheld  when  payments  of 
interest,  dividends,  or  patronage 
dividends  are  paid  or  credited.  The 
regulations  also  describe  how 
exemption  certificates  that  exempt 
payments  to  exempt  individuals  or 
exempt  recipients  from  the  requirement 
of  withholding  are  effective.  The 
regulations  relating  to  exemption 
certificates  are  effective  February  1, 
1963;  thus,  exempt  individuals  or  exempt 
recipients  do  not  have  to  wait  until  July 
1.  1983.  to  file  exemption  certificates 
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The  regulations  describe  exempt 
individnals  and  recipients,  permit 
reliance  on  an  exemption  certificate 
filed  by  an  exempt  individual  or 
recipient,  and  allow  certain  persons  to 
be  treated  as  exempt  recipients  even 
though  they  have  not  filed  an  exemption 
certificate  with  the  payor.  The 
regulations  explain  when  middlemen, 
agents,  and  other  persons  are  to  be 
treated  as  payors  and  allow  them  to  file 
exemption  certificates  with  the  person 
from  whom  they  receive  payment  so 
double  vrithholding  may  be  avoided. 
The  regulations  define  interest, 
dividends,  and  patronage  dividends,  and 
set  forth  the  exceptions  from 
withholding  when  the  interest  or 
dividends  are  foreign  source  or  when 
they  are  United  States  source  but  paid 
to  a  person  who  is  not  a  United  States 
person.  Special  rules  are  provided 
relating  to  withholding  on  payments 
within  the  United  States  of  foreign 
source  amounts  to  United  States 
persons.  In  addition,  rules  are  sei  forth 
for  withholding  on  original  issue 
discount  obligations. 

The  regulations  also  describe  how 
elections  may  be  made  relating  to 
exemption  from  withholding  for  minimal 
interest  payments  and  to  annual 
withholding  by  financial  institutions. 
Finally,  the  regulations  provide  the 
manner  in  which  payors  of  inteiest, 
dividends,  and  patronage  dividends 
must  deposit  taxes  withheld  from  such 
payments  with  nn  authorized  financial 
institution  or  a  Federal  Reserve  bank. 

Most  of  the  impact  that  withholding 
from  interest,  dividends,  and  patronage 
dividends  will  have  on  both  small 
entities  and  the  economy  in  general  is 
due  to  requirements  imposed  directly  by 
the  statute.  In  the  areas  in  which  the 
Service  has  been  given  significant 
discretion  under  the  statute,  the  Service 
has  exercised  its  discretion  so  as  to 
minimize  the  potential  impact  of 
withholding  while  at  the  same  time 
ensu-nng  compliance  with  the  statute. 

For  example,  the  statute  permits 
regulations  to  be  issued  that  require 
aggregation  of  interest  payments  in 
different  accounts  of  a  payee  before 
determining  whether  the  $150  minimal 
interest  payment  exemption  from 
withholding  can  be  applied.  The  Service 
has  determined  that  most  entities  do  not 
currently  have  the  capability  to 
aggregate  these  payments,  and  so  has 
not  required  that  aggregation  be  done  at 
the  present  time.  If,  however,  the 
Commissioner  determines  that  there  is 
abuse  or  avoidance  of  withholding 
contrary  to  the  legislative  intent  in 
enacting  these  provisions  due  to  the 
absence  of  aggregation,  regulations  will 


be  issued  requiring  aggregation  of 
interest  payments  made  by  the  payor  to 
the  payee. 

The  Service  has  also  written  the 
regulations  so  that  the  time  within 
which  entities  are  required  to  deposit 
the  taxes  they  withhold  takes  into 
account  the  cost  of  instituting 
withholding.  All  entities  will  be  able  to 
hold  the  amounts  withheld  for  up  to 
approximately  30  calendar  days  from 
the  day  the  amounts  are  withheld  during 
the  first  calendar  year  of  withholding 
Further,  medium-sized  financial 
institutions  will  be  able  to  do  so  for  one 
additional  year,  and  small  financial 
institutions  will  be  able  to  do  so  for  two 
additional  years, 

The  Service  has  also  written  the 
deposit  regulations  to  provide  that  only 
an  annual  (rather  than  a  quarterly) 
return  need  be  filed  by  payors  to 
reconcile  deposits  actually  made  with 
total  liability.  This  will  lessen  the 
paperwork  and  administratisc  burden 
on  payors. 

Many  entities  have  requested  that 
they  be  able  to  prepare  and  provide 
exemption  certiticates  contdining 
preprinted  customer  information  to 
individuals  and  recipients  who  are 
exempt  from  withholding.  The  entities 
stated  that  doing  this  could  s'abstanti,^lly 
reduce  their  processing  costs.  The  ■ 
Service  has  given  entities  the  authority 
to  do  this,  as  well  as  permission  lo 
refuse  to  accept  forms  the  entity  itself 
has  not  prepared,  so  long  as  the  entity 
promptly  furnishes  to  the  customer  an 
acceptable  form.  This  gives  entities 
maximum  fiexibihty  while  at  the  s^me 
tin^e  ensuring  that  customers  eligible  for 
exemption  will  easily  be  able  to  claim  it. 

The  regulations  provide  that  a  payee 
must  include  its  taxpayer  ideniif.cation 
number  on  all  exemption  certificates  it 
files  in  order  for  the  exempMon 
certificate  to  be  valid.  Payors  are  not 
permitted  to  accept  exemption 
certiwcates  that  do  not  contain  the 
payee's  taxpayer  ideittification  ni)niber. 
An  individual's  taxpayer  identifu  .ition 
number  is  the  individual's  social 
security  account  number.  This 
requirement  that  payees  include  their 
taxpayer  identification  numbcs  will 
significantly  aid  payors  by  reducing  the 
number  of  instances  in  which  backup 
withholding  will  be  required  under 
section  3402|s),  which  will  be  effective 
for  payments  made  after  December  31, 
1983. 

Payors  are  not  required  to  verify  the 
correctness  of  an  exemption  certificate. 
An  individual  payee  is  subject  to  a  civil 
penalty  of  $500  if  the  mdividual  supplies 
false  information  with  respect  to 
withholding  (by,  for  example,  claiming 


to  be  an  exempt  individual  when  not 
eligible  for  that  status).  In  addition,  all 
payees  are  subject  to  a  criminal  fine  of 
as  much  as  $500  or  up  to  1  year  of 
imprisonment  or  both  if  the  payee 
supplies  false  information  or  fails  lo 
revoke  an  exemption  certificate 

Many  payors  have  stated  that  they 
will  need  at  least  a  month  in  order  to 
make  exemption  certificates  effective 
The  regulations  provide  them  with 
needed  flexibility  by  requiring  that 
exemption  certificates  be  made  effective 
within  45  days  of  filing,  but  permitting 
payors  to  make  them  effective  srwnpr  if 
they  choose. 

Some  payors  have  stated  that,  dae  to 
the  volume  of  exemiption  certifii  ,ites 
they  Will  be  receiving,  they  must  have 
permission  to  retain  only  a  microfilm  or 
microfiche  copy  of  the  exemption 
certificate  and  to  destroy  the  paper 
certificate.  The  Service  is  currently 
revising  Rev.  Proc.  81-16  (1981-2  C.B. 
621),  which  will  set  forth  the  standiirds 
for  microfilm  or  microfiche  retention  of 
exemption  certificates  The  Service 
expects  the  revised  Revenue  Procedure 
to  be  released  in  the  near  future. 

On  September  15,  1982,  the  Service 
issued  a  news  release  soliciting 
comments  on,  among  other  things,  the 
withholding  on  interest  and  dividends 
provisions  of  the  Tax  Equity  and  Fiscal 
Responsibihty  Act  of  1982.  The  Service 
has  received  numerous  comments,  all  of 
which  have  been  carefully  considered  in 
the  preparation  of  these  regulations.  In 
addition,  taxpayers  are  encouraged  to 
make  both  written  comments  by  mail 
and  oral  comments  at  the  hearing 
scheduled  for  February  1, 1983. 
Comments  framed  in  terms  of  specific 
examples  and  fact  situations  would  be 
particularly  useful,  since  the  Servtice  is 
considering  issuing  supplemental 
questions  and  answers. 

Evaluation  of  the  effectiveness  of 
these  regulations  will  be  based  on 
( lunmenls  received  from  offices  within 
the  Treasury  and  the  Internal  Revenue 
Service,  other  governmental  agencies, 
and  the  public. 

Non-Applirabilitv  of  Executive  Order 
12291 

ine  Cominissioner  has  determmrd 
that  this  temporary  regulation  is  not 
subject  to  review  under  Executive  Order 
12291  or  the  Treasury  and  OMB 
implementation  of  the  Order  dated  April 
28,  1982, 

Regulatory  Flexibility  Act 

No  general  notice  of  proposed 
rulemaking  is  required  by  5  U.S.C.  553 
(b)  for  temporary  regulations. 
Accordingly,  the  Regulatory  Flexibility 
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Act  does  not  apply  and  no  Regulatory 
Flexibility  Analysis  is  required  for  this 
rule. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Patricia  K.  Keesler. 
Pamela  F.  Olson.  John  A.  Tolleris,  and 
Barry  L  Wold  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  on  matters 
of  both  substance  and  style. 

List  of  Subjects  in  26  CFR  Part  35 

Employment  taxes,  Income  taxes. 
Withholding.  Interest,  Dividends, 
Patronage  dividends. 

Adoption  of  Amendments  to  the 
Regulations 

PART  35— {AMENDED] 

Accordingly,  the  title  of  subchapter  C 
of  chapter  I  of  Title  26  is  revised  to  read 
"Employment  Taxes  and  Collection  of 
Income  Tax  at  Source",  and  the  title  of 
26  CFR  Part  35  is  revised  to  read 
'Temporary  Employment  Tax  and 
Collection  of  Income  Tax  at  Source 
Regulations  under  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982".  The 
following  amendments  are  made  to  26 
CFR  Part  .15: 

Paragraph  1.  The  following  sections 
are  added  after  §  35.3405-1: 

;i  35.3451(a)-l     Requirement  ot  withholding 
on  payments  of  Interest,  dividends,  and 
patronage  dividends. 

(a  J  In  general.  Except  as  provided  in 
stf  :;on  3452fa)  and  §  34.3452(a)-l,  every 
pHvor  {as  defined  in  section  3453  and 
S  >J5  3453fa)-l)  making  a  payment  of 
.nterest  (as  defined  in  section  3454(a) 
dnd  §  35.3454(aHl.  dividends  (as 
defined  in  section  3454(b)  and 
5  35.3454(b)-l),  or  patronage  dividends 
(as  defined  in  section  3454(c)  and 
§  35.3454(c)-l))  is  required  to  withhold  a 
tax  equal  to  10  percent  of  such  payment. 

(b)  Conversion  of  amounts  paid  in 
foreign  currency  to  United  States 
dollars— [\)  Convertible  currency— {}]  In 
general.  In  the  event  that  an  amount  is 
paid  or  credited  in  currency  other  than 
United  States  dollars  and  other  than 
non-convertible  currency,  the  amount 
shall  be  converted  into  United  States 
dollars,  and  the  amount  subject  to 
withholding  under  section  3451  shall  be 
computed  on  such  United  States  dollar 
amount  on  the  date  of  the  payment  or 
crediting. 
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(ii)  Payment  of  withheld  tax.  The  tax 
withheld  shall  be  paid  in  United  States 
dollars. 

(2)  Nonconvertible  currency — (i)  In 
general.  A  foreign  currency  is 
nonconvertible  if,  owing  to  monetary 
exchange  or  other  restrictions  imposed 
by  a  foreign  country,  such  currency  is 
not  readily  convertible,  and  is  not  in  fact 
directly  or  indirectly  converted,  into 
United  States  dollars  or  into  other 
money  or  property  which  is  readily 
convertible  into  United  States  dollars. 

fii  j  Payment  of  withheld  tax. 
[Reserved] 

(c)  Effective  date.  This  section  is 
effective  for  interest,  dividends,  and 
patronage  dividends  paid  or  credited 
after  June  30,  1983.  except  as  provided  in 
paragraph  (d)  of  this  section. 

(d)  Extension  of  time  to  begin 
withholding.  If  a  payor  has  attempted  in 
good  faith  to  comply  with  the 
requirements  of  this  section  and  cannot 
do  so  without  undue  hardship,  such 
payor  may  seek  a  waiver  of  part  or  all  of 
the  withholding  requirements.  An 
application  for  a  waiver  must  be  made 

in  writing  and  must  fully  set  forth — 

(1 )  The  specific  portion  of  the  payor's 
operations  for  which  a  waiver  is  sought. 

(2)  The  reasons  such  payor  is  unable 
to  comply  with  the  requirements  of  this 
section  without  undue  hardship,  and 

(3|  The  steps  taken  which 
demonstrate  such  payor's  good  faith 
attempt  to  comply  with  such 
requirem.ents. 

In  general,  an  application  for  a  waiver 
should  be  made  no  earlier  than  April  1. 
1983,  m  order  to  allow  the  Service  to 
evaluate  the  payor's  attempt  to  comply 
with  the  withholding  requirements.  Any 
such  waiver  shall  be  granted  for  only  so 
long  as  is  nece.ssary  to  allow  the  payor 
to  avoid  undue  ha.-dship.  but  in  no  event 
shall  a  waiver  extend  beyond  December 
31.  1983.  Such  waiver  shall  apply  only  to 
the  portion  of  the  operation.^  of  the 
payor  as  is  necessary  to  permit  the 
avoidance  of  undue  hardship.  Further 
mstructions  on  making  an  application 
for  a  waiver  under  this  paragraph  will 
be  issued  by  the  Commissioner. 

§  35.3451  (b)(1)-1  Time  and  manner  of 
withholding  on  interest,  dividends,  and 
patronage  dividends. 

(a)  In  general.  A  payment  shall  be 
treated  as  made  and  the  tax  imposed  bv 
section  3451  shall  be  deducted  and 
withheld  by  the  payor  at  the  time 
interest,  dividends,  or  patronage 
dividends  are  paid  or  credited  to  the 
payee.  Amounts  are  paid  or  credited 
when  they  are  credited  to  the  account  of 
or  set  apart  for  the  payee.  Amounts  are 
not  considered  paid  or  credited  solely 
because  they  may  be  withdrawn  by  the 


payee,  so  long  as  they  are  not  credited 
to  the  payee's  account  until  either  actual 
withdrawal  or  a  specified  crediting  date. 
They  are,  however,  paid  or  credited 
upon  withdrawal  or  crediting.  When 
bonds  are  sold  between  interest  dates, 
the  part  of  the  sales  price  representing 
interest  accrued  to  the  date  of  sale  is  not 
considered  to  be  paid  or  credited  for 
purposes  of  section  3451.  In  the  case  of 
stock  for  which  the  record  date  is  earlier 
than  the  payment  date,  the  dividend  is 
paid  or  credited  on  the  payment  date, 
(b)  Examples.  The  application  of  the 
provisions  of  this  section  may  be 
illustrated  by  thefollowing  examples: 

E.\ample  (1).  Bank  P  computes  interest  on 
s.ivings  account  deposits  by  compounding  the 
interest  on  a  daily  basis  but  credits  the 
amount  of  interest  to  the  savings  account  that 
has  accrued  during  a  calendar  quarter  on  the 
last  day  of  the  quarter.  P  has  not  made  an 
plecfinn  under  section  3456(b)  (relating  to 
annua!  withholding  by  financial  institutions). 
P  must  deduct  and  withhold  the  tax  imposed 
by  section  3451  at  the  same  time  it  credits 
interest  to  the  accounts  at  the  end  of  each 
quarter,  irrespective  of  whether  interest  has 
actually  been  posted  in  depositors' 
pas.shooks. 

E\anip/p  12).  Credit  Union  Q  computes 
dividends  on  regular  share  accounts  by 
(  nmpounding  the  dividends  on  a  daily  basis. 
It  credits  the  amount  of  dividends  accrued 
during  a  calendar  quarter  on  the  last  day  of 
the  quarter  unless  the  account  is  closed,  in 
which  case  it  credits  accrued  dividends  on 
the  date  the  account  is  closed.  Q  has  not 
made  an  election  under  section  3456(b) 
(relating  to  annual  withholding  by  financial 
institutions).  A,  an  individual  who  is  not 
exempt  from  withholding,  opens  a  regular 
share  account  at  Q  on  July  1,  1983.  Q  must 
deduct  and  withhold  the  tax  imposed  by 
s»  clion  3451  when  it  credits  accrued 
dividends  to  the  account  on  September  30, 
1983.  If  A  closes  the  account  October  21, 1983. 
Q  must  deduct  and  withhold  the  tax  imposed 
by  section  3451  when  it  credits  accrued 
dividends  to  the  account  on  October  21, 
before  A  is  pemitted  to  withdraw  the 
dividends. 

Example  (31.  Corporation  R  declares  a 
dividend  on  its  stock  payable  on  October  1, 
1983.  Trust  Company  S  holds  stock  of  R  in 
t:  ust  for  R,  an  individual  who  is  not  exempt 
from  withholding.  S  credits  the  dividend  to 
B's  account  on  October  1,  even  though  in  the 
normal  course  of  business  S  may  not  receive 
the  money  until  several  days  thereafter.  S 
may  deduct  and  withhold  the  tax  imposed  by 
section  3451  when  the  dividend  is  credited  on 
October  1,  regardless  of  the  fact  that  the 
money  may  not  actually  be  received  by  S 
until  several  days  thereafter.  S  may  not  delay 
withholding  until  later  than  when  S  receives 
the  payment.  See  §  35.3453(b)-l(b). 

Example  (4).  Money  Market  Fund  T 
declares  dividends  on  its  shares  daily  and 
credits  the  dividends  to  the  investor's 
account  on  the  last  day  of  the  month, 
regardless  of  whether  any  shares  have  been 
redeemed  during  the  month.  T  must  deduct 
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and  withhotd  the  tax  imposed  by 
section  3451  on  tbe  last  day  of  the  month 
when  it  credits  the  investor's  account. 

Example  (Sf.  The  facts  are  the  same  as  in 
Example  [i\.  except  that  T  credits  the 
dividends  to  the  investor's  account  daily,  r 
must  deduct  and  withhold  the  tax  imposed  by 
section  3451  daily  when  it  credits  the 
investor's  acrtrant. 

Example  (6).  On  January  1   1984,  C.  an 
individual  imt  exempt  from  withholding,  buys 
a  10-year  bond  with  attached  semiannual 
interest  coupons  of  $500  that  may  be  cashed 
on  January  1  and  July  1  of  each  year.  C  sells 
the  bond  on  April  1,  1984,  to  U  Bank.  Because 
the  S250  of  the  purchase  price  attributa'oie  to 
accrued  interest  is  not  considered  to  be  paid 
or  credited  for  purposes  of  section  3451,  U 
may  not  withhold  any  tax  under  section  3451 
from  any  portton  of  the  purchase  price. 

Example  (7).  On  April  1,  1984.  U  Bank  sells 
the  bond  it  purchased  m  Example  (6)  to  D.  an 
individual  not  exempt  from  withholding.  D 
holds  the  bond  and  on  July  1.  1984.  cashes  the 
interest  coupon  for  that  date  at  V.  U  must 
withhold  S50  of  the  $500  mtrpoii  pa  vmenl  as 
the  tax  imposed  by  section  3451 

§  35.3451(bH2>-1     Withholding  wtiere 
payee  is  unknown. 

la)  In  general.  If  a  payor  making  or 
crediting  a  payment  of  interest, 
dividends,  or  patronage  dividends  is 
unable  to  determine  at  the  time  of 
making  or  crediting  such  payment  the 
identify  of  the  person  to  whom  such 
payment  is  payable  or  creditable,  the 
payor  is  required  to  withhold  the  tax 
imposed  by  section  3451  (a)  at  the  time 
of  payment  or  crediting  as  though  the 
payee  were  known  and  were  an 
individual  who  is  not  an  exempi 
individual. 

(b)  Examples.  The  a^>p]icafion  uf  this 
section  may  be  illustrated  hv  the 
following  examples: 

Example  flj.  Corporation  .Vt  declcires  a 
(Jividend  on  its  stock  payable  on  September 
1,  1983.  to  shareholders  of  record  as  of 
August  1.  1983.  M  does  not  know  who  holds 
,50  shares  of  its  stock  that  jre  outstanding.  M 
must  withhold  the  tax  imposed  by  section 
3451  (a)  on  September  1,  1983,  frnm  thr 
dividend  declared  with  respeiTl  to  those  ,50 
shares. 

Exanipie  <2).  Corporation  .\  has  declared  a 
dividend  mery  laiiuary  1  and  )uly  1  since 
1975.  N  b.i.-^  nut  known  since  January  1,  1977, 
who  holds  75  oiiaros  of  its  ,stock.  On 
September  15,  lS8,i,  A  an  individual  who  is 
not  exempt  from  withholdirig.  demonstrates 
that  A  is  the  owner  of  those  75  shares  In 
paying  the  accumulated  diviiUmds.  N  may  not 
withhold  from  the  amounts  reprpspnting 
dividends  from  January  1.  1977,  through 
January  1. 1S)83.  because  those  amounts  were 
paid  or  credited  ixi  each  respective  date  the 
dividend  was  payable,  which  was  prvor  lo 
July  1.  1983  [i.e.,  the  first  date  on  which 
section  3451  (a)  requires  withholding  on 
dividends).  With  respect  fo  the  arr»ounf 
representirrg  the  Jnly  1.  1983,  dfvidend.  N  is 
required  to  withhold  lh«  tax  imposed  by 
section  34S1  la)  from  that  amount  on  July  1. 
1983, 


Example  (3).  Bank  O  holds  an  inter esl- 
bearing  account  the  owner  ai  which  O  has 
been  unable  to  locate  since  January  1,  1983. 
On  September  30.  1983,  O  makes  a  payment 
of  interest  to  the  account  and  withholds  the 
tax  under  section  3451  from  the  payment  On 
November  1.  1963,  B.  an  exempt  individnal, 
informs  O  that  he  is  the  owner  of  the  arcoiini 
and  files  an  exemptioii  certificate  with  O  O 
IS  not  liable  to  B  for  the  fax  withheld  under 
section  3451  from  the  payment  of  S<>ptpmbpr 
30,  1983, 

§  35.3451(b)(3)-1     Withholding  where 
amount  of  dividend  ts  unknown. 

(a)  RequiremenL  If  a  payor  is  unable 
to  determine  the  portion  of  a  distribution 
which  is  a  dividend,  then,  except  as 
provided  in  subsection  [b]  of  this 
section,  the  payor  must  compute  the  tax 
imposed  by  section  3451  (a]  on  the  entire 
amount  of  the  distribution. 

(b)  Estimation  of  amount  of  dividcr.d 
—(1)  In  general.  If  a  payor  is  able 
reasonably  to  estimate  the  portion  nf  the 
distribution  which  is  not  a  dividend,  the 
tax  imposed  by  section  3451fa)  shall  not 
apply  to  such  portion. 

(2)  Reasonable  estimate.  A  payor 
in.iking  a  payment  all  or  a  portion  of 
which  may  not  be  a  di\idend  may  use 
previous  experience  to  estimate  the 
portion  of  such  payment  which  is  not  a 
dividend.  An  estimate  of  the  portion  of  a 
distribution  which  is  not  a  dividend 
shall  be  considered  reasonable  if  thr 
estimate  does  not  exceed  the  profoition 
of  the  distributions  made  by  the  payiir 
during  the  most  recent  calendar  year  for 
which  Forms  1099  and  1087  were 
required  to  be  filed  whi-rh  was  not 
reporte(J  by  the  payor  as  a  dividend 

i  35.3451(b)(4)-1     Withholding  from 
alternative  source. 

(a)  In  geneial.  At  the  election  of  the 
payor,  the  tax  which  is  required  to  be 
withheld  under  section  3451  may  be 
withheld  from  an  account  or  source 
other  than  the  payment  giving  rise  to  the 
liability  for  such  tax  provided  that  the 
account  or  source  from  which  such  tax 
is  wiliiheld  is  payable  to.  and  only  to. 
the  same  person  that  is  ent.ilttd  to 
receive  the  payment  givm^j  i-fsi-  'o  such 
lax. 

(bl  Example.  The  applu.dluin  of  the 
provisions  of  paragraph  \a)  of  ibis 
s(M;tion  may  be  illustrated  by  the 
followmg  example; 

F\nmple.  A  and  B.  who  are  not  exempt 

:ndi\idudls,  have  a  joint  checking  account  ai 
Bank  .M.  A  also  has  a  savHigs  acroiml  at 
Bank  M.  On  Det:ember  31. 19*4.  M  i  redils  .\  s 
savings  account  with  a  $50  interest  painient, 
M  may  not  withhold  the  tax  impi'sed  by 
section  3451  ta)  on  the  amonnf  cred^t^•d  to  A's 
savings  account  from  .\  and  H's  ttunt 
checking  acrounl 

(c)  Relationship  to  annuaJ 
withholding  election.  If  a  paxor  elects 


annual  withholding  under  section  1456 
(b)  and  §  35.3456(b)-l  (relating  to  annual 
withholding  by  financial  institutions!. 
the  payor  may  also  elect,  pursuant  to 
paragraph  (a)  of  this  section,  to  pro\irip 
that  the  balance  required  to  be 
maintained  pursuant  to  §  35,3456(b|-l 
1 1  1(1)  may  be  mamtamed  in  an  account 
oUier  than  die  account  giving  rise  to  the 
tax. 

§  35.3451ic)-l     Liabilrty  for  tax. 

(a)  l.n  ^^rnt'ral.  Every  payor  making  a 
payment  of  interest,  dividends,  or 
patronage  dividends  which  is  subject  to 
the  tax  imposed  by  section  34511a]  is 
liable  for  the  payment  of  such  tax 
whether  or  not  it  is  collected  from  the 
payee  by  the  payor  If,  for  example,  the 
payor  deducts  and  withholds  less  th.m 
the  corrert  amount  of  the  tax.  he  is 
nevertheless  liable  for  the  correct 
amount  of  the  tax.  See.  however,  section 
3456(c)  and  §  35.3456  (cH.  under  whif  h 
the  payor  is  n  iieved  of  liability  for  such 
tax  in  certain  nrrumstances.  In  no 
instance  shall  the  payor  be  liable  to  any 
person  other  than  the  L'nited  States  for 
the  amount  of  any  lax  which  was 
properly  withheld.  I'ntil  regulations 
under  section  MIS  are  amended, 
pnnaples  consistent  with  the  rules  of 
that  section  shall  apply, 

(b)  Rpliancp  on  exemption  rprtificate. 
N'otwithstandiny  thi'  provisions  of 
paragraph  (a)  of  this  section,  a  payor  is 
not  liable  for  the  tax  imposed  by  section 
3451(a)  if  he  fails  to  withhold  the  tax 
because  he  has  rPBsoiiabfy  relied  on  an 
exemption  cprtifinate  which  is  in  effect 
at  the  time  the  tax  is  required  to  be 
withheld  or  on  an  indication  th.it  the 
payee  is  an  exempt  recipient  as 
provided  in  paragraphs  fb)  through  Jpl  of 
I  35.3452(c)-1    See  §  35.3452(f)-l  |c). 

S  35.3452(a)- 1     Exemptions  from 
withholding. 

The  tax  imoosed  bv  this  subchapter 
shall  not  apply  to — 

(a)  Any  payment  to  an  exempt 
individual,  as  defined  in  §  3.5  3452|bt-l 

(b)  Any  payment  to  an  exempt 
recipient  as  rietmcd  in  5  35  .3452(c)-l. 

(c)  Any  minimal  interest  payment,  as 
defined  in  §  35.3«2(d}-l,  or 

(dl  .\n\  qualified  consumer 
cooperate e  payment,  as  definei:  in 
§  35.3452(eH 

i;  35,34524b)-1     Exemption  trom 
withholding  for  exempt  individuals. 

(a)  In  general.  The  requirement  ol 
withholding  under  sei-tion  345Ua)  sha!l 
not  apply  to  any  paymenl  to  an  exempt 
individual.  For  purpose*  of  thu*  section, 
the  term  exempt  indivitiuar  means  an 
individual  who  has  a  valid  exejnplion 
certificate  in  eflecl  al  the  lime  the  tax 
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under  section  3451  would  be  required  to 
be  withheld  and  who — 
•  (1)  Incurred  a  liability  for  income  tax 
imposed  under  subtitle  A  which  did  not 
exceed  $600  in  the  preceding  year 
(Sl.OOO  if  a  joint  return  was  filed),  or 

(2)  Is  age  65  or  older  at  any  time  pjior 
to  the  close  of  the  taxable  year  in  which 
the  certificate  is  filed  and  incurred  a 
liability  for  income  tax  imposed  under 
subtitle  A  which  did  not  exceed  $1,500 
in  the  preceding  year  ($2,500  if  a  joint 
return  was  filed). 

(b)  Income  tax  liability.  For  purposes 
of  determining  whether  an  individual's 
liability  for  income  tax  imposed  under 
subtitle  A  is  less  than  the  applicable 
amount  [e.g..  $1,500  in  the  case  of  a 
single  individual  of  age  (65).  the  amount 
of  the  tax  imposed  by  subtitle  A  shall  be 
reduced  by  the  total  amount  of  credits 
against  the  tax  which  are  allowable 
under  part  IV  of  subchapter  A  of  chapter 
1  of  the  Code  (other  than  the  credits 
allowable  under  sections  31,  39,  and  43). 
For  purposes  of  this  section,  an 
individual  who  files  a  joint  return  under 
section  6013  is  considered  to  have 
incurred  a  hability  for  the  tax  shown  on 
such  return.  Absent  fraud  in  the 
preparation  or  filing  of  an  individual's 
income  tax  return,  income  tax  liability 
shall  be  deemed  to  be  that  shown  on  the 
return  (or  amended  return). 

(c)  Age  requirement.  For  individuals 
filing  a  joint  return  for  the  preceding 
year,  the  requirement  of  subparagraph 
(2)  of  paragraph  (a)  of  this  section  that 
an  individual  be  age  65  or  older  shall  be 
treated  as  met  if  either  spouse  is  age  65 
or  older  at  any  time  prior  to  the  close  of 
the  taxable  year  in  which  the  certificate 
is  filed. 

(d)  Certain  trusts  treated  as  exempt 
individuals.  If  all  the  beneficiaries  of  a 
trust  which  is  required  by  its  terms  to 
distribute  all  of  its  income  currently  are 
individuals  described  in  paragraph  (a)  of 
this  section  or  recipients  described  in 

§  35.3452(c)-l  (c)  or  (d)  (relating  to 
organizations  exempt  from  tax  under 
section  501(a)  and  individual  retirement 
plans),  such  trust  shall  be  treated  as  an 
exempt  individual  (provided  that  an 
exemption  certificate  is  in  effect  with 
respect  to  such  trust).  The  trustee  of 
such  a  trust  may  file  an  exemption 
certificate  on  behalf  of  the  trust.  In  order 
to  allow  the  trustee  of  such  trusl  to 
determine  if  it  meets  the  requirements  of 
this  paragraph,  exempt  individuals 
described  in  paragraph  (a)  of  this 
section  and  exempt  recipients  described 
in  5  35.3452(c)-l  (c)  or  (d)  may  deliver 
exemption  certificates  to  the  trustee  of 
such  trust  and  the  trustee  may  treat  as 
an  exempt  recipient  any  recipient  that 
meets  the  requirements  of  \  35.3452(c)- 
(1)  (ch)r  (d).  The  rules  relating  to 


delivery  and  revocation  of  exemption 
certificates  of  §  35.3452(f)-l  and  any 
applicable  penalties  for  filing  a  false 
exemption  certificate  shall  apply  to  any 
person  delivering  an  exemption 
certificate  to  the  trustee  of  such  a  trust. 

§  35.3452(c)- 1     Exemption  from 
withholding  for  exempt  recipients. 

(a)  In  general.  The  requirement  of 
withholding  under  section  3451(a)  shall 
not  apply  to  any  payment  made  to  an 
exempt  recipient.  For  purposes  of  this 
section,  the  term  "exempt  recipient" 
means  any  person  described  in 
paragraphs  (b)  through  (p)  of  this 
section,  provided  that  such  person  has  a 
valid  exemption  certificate  in  effect  at 
the  time  the  tax  under  section  3451 
would  be  required  to  be  withheld  unless 
it  is  excepted  from  the  requirement  of 
filing  an  exemption  certificate  by  this 
section.  A  payor  may,  however,  in  any 
case  require  an  exempt  recipient  not 
otherwise  required  to  file  an  exemption 
certificate  pursuant  to  paragraphs  (b) 
through  (p)  of  this  section  to  file  an 
exemption  certificate  and  may  treat  an 
exempt  recipient  who  fails  to  file  an 
exemption  certificate  as  a  person  who  is 
not  exempt. 

(b)  Corporation.  A  corporation,  as 
defined  in  section  7701(a)(3),  whether 
domestic  or  foreign,  is  an  exempt 
recipient  for  purposes  of  this  section.  A 
payor  may  treat  a  payee  as  a 
corporation  (and,  therefore,  as  an 
exempt  recipient]  even  though  such 
payee  has  not  filed  an  exemption 
certificate  with  the  payor  provided  that 
the  name  of  the  payee  contains  one  of 
the  following  unambiguous  expressions 
of  corporate  limited  liability: 
Incorporated,  Inc.,  Corporation,  or  Corp. 

(c)  Tax  exempt  organization — (1)  In 
general.  Any  organization  which  is 
exempt  from  taxation  under  section 
501(a)  IS  an  exempt  recipient  for 
purposes  of  this  section.  A  payor  may 
treat  an  organization  as  an  exempt 
recipient  under  this  paragraph  even 
though  the  organization  has  not  filed  an 
exemption  certificate  with  the  payor  if 
the  organization's  name  is  listed  in  the 
compilation  by  the  Commissioner  of 
organizations  for  which  a  deduction  for 
charitable  contnbutions  is  allowed  or  if 
the  name  of  the  organization  contains  an 
unambiguous  indication  that  it  is  a  tax 
exempt  organization. 

(2)  Examples.  The  application  of  the 
provisions  of  this  paragraph  may  be 
illustrated  by  the  following  examples: 

Example  (1).  The  following  persons 
maintain  accounts  at  M  Bank:  N  College.  O 
University.  P  Church,  M  may  treat  N,  O.  and 
P  as  exempt  recipients  even  though  such 
persons  have  not  filed  an  exemption 
certificate  with  M. 


Example  (2).  Q  is  listed  in  the  current 
edition  of  Internal  Revenue  Service 
Publication  78  as  an  organization  for  which 
deductions  are  permitted  for  charitable 
contributions  under  section  170(c).  Such 
listing  has  not  been  revoked  by  an 
announcement  published  in  the  Internal 
Revefiue  Bulletin.  A  payor  may  treat  Q  as  an 
exempt  recipient  even  though  Q  has  not  filed 
an  exemption  certificate  with  the  payor. 

(d)  Individual  retirement  plan.  An 
individual  retirement  plan  as  defined  in 
section  7701(a)(37)  is  an  exempt 
recipient  for  purposes  of  this  section.  A 
payor  may  treat  any  such  plan  of  which 
it  is  the  trustee  or  custodian  as  an 
exempt  recipient  under  this  paragraph 
even  though  the  plan  has  not  filed  an 
exemption  certificate  with  the  payor. 

(e)  United  States.  The  United  States 
Government  and  any  wholly-owned 
agency  or  instrumentality  thereof  are 
exempt  for  purposes  of  this  section.  A 
payor  may  treat  a  person  as  an  exempt 
recipient  under  this  paragraph  even 
though  such  person  has  not  filed  an 
exemption  certificate  with  the  payor  if 
the  name  of  such  person  reasonably 
indicates  it  is  described  in  this 
paragraph. 

(f)  State— [\]  In  general.  A  State,  the 
District  of  Columbia,  a  possession  of  the 
United  States,  a  political  subdivision  of 
any  of  the  foregoing,  and  a  wholly- 
owned  agency  or  instrumentality  of  any 
one  or  more  of  the  foregoing  are  exempt 
recipients  for  purposes  of  this  section.  A 
payor  may  treat  a  person  as  an  exempt 
recipient  under  this  paragraph  even 
though  such  person  has  not  filed  an 
exemption  certificate  with  the  payor  if 
the  name  of  such  person  reasonably 
indicates  it  is  described  in  this 
paragraph. 

(2)  Example.  The  application  of  the 
provisions  of  this  paragraph  may  be 
illustrated  by  the  following  example: 

Example.  The  following  persons  maintain 
an  account  at  R  bank;  Town  of  S  and  County 
T.  R  may  treat  S  and  T  as  exempt  recipients 
even  though  such  persons  have  not  filed  an 
exemption  certificate  with  R. 

(g)  Foreign  government — (1)  In 
general.  A  foreign  government,  a 
political  subdivision  of  a  foreign 
government,  and  any  wholly-owned 
agency  or  instrumentaUty  of  either  of  the 
foregoing  which  is  exempt  from  fax 
under  section  892  are  exempt  recipients 
for  purposes  of  this  section.  A  payor 
may  treat  a  foreign  government  as  an 
exempt  recipient  under  this  paragraph 
even  though  such  government  has  not 
filed  an  exemption  certificate  with  the 
payor  provided  that  its  name  reasonably 
indicates  it  is  a  foreign  government. 
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(2)  Example.  The  application  of  the 
provisions  of  this  paragraph  may  be 
illustrated  by  the  following  example: 

Example.  The  Government  of  V  maintains 
an  account  at  U  banlt.  U  may  treat  V  as  an 
exempt  recipient  even  though  V  has  not  filed 
an  exemption  certificate  with  U. 

(h)  Internationa!  organization.  An 
international  organization  and  any 
wholly-owned  agency  or  instrumentality 
thereof  are  exempt  recipients  for 
purposes  of  this  section.  The  term 
"international  organization"  shall  have 
the  meaning  ascribed  to  it  in  section 
7701(a](18)  and  includes  the  following 
organizations: 

(1)  African  Development  Fund, 

(2)  Asian  Development  Bank. 

(3)  Caribbean  Organization, 

(4)  Coffee  Study  Group, 

(5)  Customs  Cooperation  Council, 

(6)  European  Space  Research 
Organization. 

(7)  Food  and  Agriculture 
Organization, 

(8)  Great  Lakes  Fishery  Commission. 

(9)  Inler-.^merican  Defense  Board, 
(10]  Inter-American  Development 

Bank. 

(11)  Inter-American  Institute  of 
Agricultural  Sciences. 

(12)  Inter-American  Statistical 
Institute, 

(13)  Inter-American  Tropical  Tuna 
Commission. 

(14)  Intergovernmental  Committee  for 
European  Migration, 

(15)  Intergovernmental  Maritime 
Consultive  Organization. 

(16)  International  Atomic  Energy 
Agency, 

(17)  International  Bank  for 
Reconstruction  and  Development 
(World  Bank). 

(18)  International  Centre  for 
Settlement  of  Investment  Disputes, 

(19)  International  Civil  Aviation 
Organization, 

(20)  Internationul  Coffee 
Organization. 

(21)  International  Cotton  Advisory 
Committee. 

(22)  International  Cotton  Institute, 

(23)  International  Development 
Association, 

(24)  International  Fertilizer 
Development  Center. 

(25)  International  Finance 
Corporation, 

(26)  International  Food  Policy 
Research  Institute, 

(27)  International  Hydrographic 
Bureau, 

(28)  International  Joint  Commission — 
United  States  and  Canada, 

(29)  Internationa!  Labor  Organization, 

(30)  International  Maritime  Satellite 
Organization, 


(31)  International  Monetary  Fund, 

(32)  International  Pacific  Halibut 
Commission, 

(33)  International  Refugee 
Organization. 

(34)  International  Secretariat  for 
Volunteer  Service. 

(35)  International  Telecommunication 
Union. 

(36)  International  Telecommunications 
Satellite  Organization. 

(37)  International  Wheal  Advisory 
Committee  (International  Wheat 
Council). 

(38)  Lake  Ontario  Claims  Tribunal. 

(39)  Multinational  Force  and 
Observers. 

(40)  North  Atlantic  Treaty 
Organization, 

(41)  Organization  for  Economic 
Cooperation  and  Development, 

(42)  Organization  of  African  Unity, 

(43)  Organization  of  American  States 
(including  Pan  American  Union], 

(44)  Pan  American  Health 
Organization, 

(45)  South  Pacific  Commission, 

(46)  Southeast  Asia  Treaty 
Organization, 

(47)  United  International  Bureaux  for 
the  Protection  of  Intellectual  Property, 

(481  United  Nations, 
(49)  United  Nations  Educational. 
Scientific,  and  Cultu'-al  Organization, 
(50J  Universal  Postal  Union, 

(51)  World  Health  Organization, 

(52)  World  Intellectual  Property 
Organization,  and 

(53)  World  Meteorological 
Organization. 

A  payor  may  treat  any  of  the  foregoing 
and  any  other  organization  designated 
as  an  international  organization  by 
executive  order  (pursuant  to  22  U.S.C. 
288  to  288f)  as  an  exempt  recipient  even 
though  such  person  has  not  filed  an 
exemption  certificate  with  the  payor. 

(i)  Foreign  centra!  bcn!i  pf  issue.  A 
foreign  central  bank  of  issue  which  is 
exempt  from  tax  under  section  895  is  an 
exempt  recipient  for  purposes  of  this 
section.  A  foreign  central  bank  of  issue 
is  a  bank  which  is  by  law  or  goverriment 
sanction  the  principal  authority,  other 
than  the  government  itself,  issuing 
instruments  intended  to  circulate  as 
currency.  See  §  1.895-l(b)(l).  A  payor 
may  treat  a  person  as  a  foreign  central 
bank  of  issue  (and.  therefore,  as  an 
exempt  recipient)  even  though  such 
person  has  not  filed  an  exemption 
certicate  with  the  payor  provided  that 
such  person  is  known  generally  in  the 
financial  community  as  a  foreign  central 
bank  of  issue. 

(j)  Securities  or  commodities  dealer — 
(1)  In  genera!.  A  dealer  in  securities  or 
commodities  who  is  required  to  register 


as  such  under  the  laws  of  the  United 
States  or  a  State  is  an  exempt  recipient 
for  purposes  of  this  section.  A  payor 
may  treat  a  person  as  an  exempt 
recipient  under  this  paragraph  even 
though  such  person  has  not  filed  an 
exemption  certificate  with  the  pavor  if 
the  person  is  known  generally  in  the 
investment  community  to  be  a  dealer 
meeting  the  requirements  set  forth  in 
this  paragraph. 

(2)  Excmplps.  The  application  of  the 
provisions  of  this  paragraph  may  be 
illustrated  by  the  following  examples: 

Example  II).  X  advertises  that  purchases  of 
securities  may  be  made  through  it  and  is 
known  generally  in  the  investment 
community  as  a  registered  broker-dealer.  A 
payor  may  treat  X  as  an  exempt  recipient 
even  though  X  has  not  filed  an  exemption 
certificate  with  such  payor. 

Example  (2).  Z  is  listed  as  a  member  firm  in 
the  most  recent  publication  of  members  of  the 
National  Association  of  Securities  Dealers, 
Inc.  A  payor  may  rel>  on  such  listing  in 
treating  Z  as  an  exempt  recipient  even  though 
Z  has  not  filed  an  exemption  certificate  with 
such  payor. 

(k)  Real  estate  investment  trust.  A 
real  estate  investment  trust,  as  defined 
in  section  856  and  §  1.856-1,  is  an 
exempt  recipient  for  purposes  of  this 
section.  A  payor  may  treat  a  person  as  a 
real  estate  investment  trust  (and, 
therefore,  as  an  exempt  recipient)  even 
though  such  person  has  not  filed  an 
exemption  certificate  with  the  payor 
provided  that  such  person  is  known 
generally  in  the  investment  community 
as  a  real  estate  investment  trust. 

(1)  Entity  registered  under  the 
Investment  Company  Act  of  1940.  An 
entity  registered  at  all  times  during  the 
taxable  year  under  the  Investment 
Company  Act  of  1940,  as  amended  (15 
U.S.C.  80a-l  to  80a-52).  is  an  exempt 
recipient  for  purposes  of  this  section.  A 
payor  may  treat  as  an  exempt  recipient 
an  entity  which  is  known  generally  in 
the  investment  community  to  meet  the 
requirements  of  the  preceding  sentence 
even  though  such  entity  has  not  filed  an 
exemption  certificate  with  the  payor. 

(m)  Common  trust  fund.  A  common 
trust  fund,  as  defined  in  section  584(a). 
is  an  exempt  recipient  for  purposes  of 
this  section.  A  bank  that  maintains  a 
common  trust  fund  under  section  584(a) 
may  treat  the  fund  as  an  exempt 
recipient  even  though  such  fund  has  not 
filed  an  exemption  certificate  with  the 
bank. 

(nj  Middleman  .Any  person  (other 
than  an  otherwise  exempt  recipient) 
acting  as  a  middleman,  including  a 
nominee  or  custodian,  which  is  treated 
as  a  payor  under  §  35.3453(b)-l  is  an 
exempt  recipient  for  purposes  of  this 
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section,  provided  that  such  person  has  a 
valid  exemptioa  certificate  in  effect  with 
the  payor  at  the  time  the  tax  under 
section  3451  is  required  to  be  withheld. 

(o]  FiaanciaJ  inatilutkuL  A  financial 
institution  sodi  as  a  bank,  a  mutual 
savings  bank,  savings  and  loan 
association,  building  and  loan 
association,  coop««bve  bank, 
homestead  association,  credit  union, 
industrial  loan  association  or  bank,  or 
other  similar  organization  is  an  exempt 
recipient  for  purposes  of  this  section.  A 
payor  may  treat  any  {>erson  the  name  of 
which  reasonably  indicates  it  is 
described  In  the  preceding  sentence  as 
an  exempt  recipient  even  tliough  such 
person  has  not  filed  an  exemption 
certificate  with  the  payor. 

(p)  Trust  A  trust  which  is  exempt 
from  tax  under  section  664(c)  {i.e..  a 
cfaaritable  remainder  annuity  trust  or  a 
charitable  remainder  unitrust)  or  is 
described  in  section  4947(aKl)  (relating 
to  certain  charitable  trusts)  is  an  exempt 
recipient  for  purposes  of  this  section.  A 
payor  which  is  a  trustee  of  the  trust  may 
treat  the  trust  as  an  exempt  recipient 
even  though  the  trust  has  not  filed  an 
exemption  certificate  with  the  payor 

§  35.3452((f)-1    Exemption  from 
withholding  for  mkiifnal  Interest  payments. 

(a)  In  general.  The  requirement  of 
withholding  under  section  3451  shall  not 
apply  to  a  minimal  interest  payment.  A 
minimal  interest  payment  is  any 
payment  (as  determined  under 

§  35.3451(b)(l}-l  of  interest  (as  defined 
in  §  35.3454(a}-l)  with  respect  to  whch 
the  payor  has  made  an  election  under 
section  3452(d)(3)  and  this  section, 
which  does  not  exceed  $150,  and  whirh 
is  an  annualized  amount  that  does  not 
exceed  $150  as  computed  under 
paragraph  (c)(1)  of  this  section.  A 
payment  of  interest  of  over  $150  is 
always  subject  to  withholding 
regardless  of  the  period  for  which  the 
interest  is  paid.  TTierefore,  the 
annualization  computation  of  paragraph 
(c)  need  not  be  periFormed  for  any 
interest  payment  that  exceeds  $150  or 
for  any  interest  that  is  paid  as  part  of  (1 1 
transaction  in  which  the  total  interest 
paid  exceeds  $150;  withholding  is 
required  on  such  payments  unless  they 
are  made  to  an  exempt  individual  or 
exempt  recipient  In  addition,  the 
annualization  computation  should  not 
be  performed  for  any  interest  payment 
paid  with  respect  to  a  penod  of  1  year  or 
more,  regardless  of  the  amount  of  the 
payment. 

(b)  RuJea  for  making  the  election.  Any 
payor  may  elect  the  apphcation  of  this 
section  with  respect  to  any  minimal 
interest  payment  made  by  such  payor 
Such  eiection  is  made  with  respect  to  a 


particular  interest  payment  by 
complying  with  all  of  the  requirements 

of  this  section. 

(c)  Minimal  interest  payment — (1) 
Annualization.  A  payment  of  interest 
with  respect  to  a  period  of  less  than  1 
(one)  year  shall  be  annualized  under  the 
method  described  in  paragraph  (c)(l)(i) 
of  this  section  unless  the  rule  under 
paragraph  (c)(l)(ii)  of  this  section  is 
used: 

(i)  Calculate  what  the  amount  of  the 
payment  would  be  if  it  were  determined 
for  a  1-year  period  (instead  of  the  period 
for  which  it  actually  is  determined).  This 
i.s  done  by  dividing  the  payment  by  the 
number  of  days  in  the  period  for  which 
It  is  determined  and  then  multiplying 
that  result  by  the  number  of  days  in  the 
year.  For  purposes  of  this  computation. 
the  payor  may  assume  that  February 
always  consists  of  26  days  and  that  the 
year  consists  of  365  days  or  that  each 
month  always  consists  of  30  days  and 
that  the  year  consists  of  360  days. 

fii)  A  payor  paying  interest  on  the 
presentment  or  demand  of  an  instrument 
may.  in  lieu  of  the  calculation  under 
paragraph  (c)(l)(i)  of  this  section, 
assume  that  interest  paid  with  respect  to 
a  period  of  less  than  1  (one)  year  is  paid 
with  respect  to  a  6-month  period. 

(2)  Sum  of  annualized  short-term 

I   tertist  payments  and  long-term  interest 
payments.  To  determine  whether  a 
payment  of  interest  is  a  minimal  interest 
payment  add  together  for  all  aggregable 
payments  (i)  the  result  of  paragraph 
(c)(1)  of  this  section  with  respect  to 
payments  of  interest  for  periods  of  less 
than  1  (one)  year  and  (ii)  all  payments  of 
interest  that  are  paid  for  periods  of  1 
(one)  year  or  more.  If  this  total  does  not 
exceed  $150,  it  is  a  minimal  interest 
payment  and  withholding  is  not 
required.  If  this  total  is  more  than  $150. 
withholding  is  required,  even  if  the 
amount  of  interest  actually  paid  does 
not  exceed  $150.  Until  the  Commissioner 
detennines  that  additional  aggregation 
will  be  required,  "aggregable  payments"' 
means  all  interest  paid  in  1  (one) 
transaction  by  the  payor  to  the  payee 
subject  to  tax  under  section  3451  that  is 
paid  on  presentment  or  demand  of  an 
instrument  (such  as  Series  E  and  EE 
Savings  Bonds,  interest  coupons 
detached  from  debt  obligations,  and 
short-lerm  discount  obligations  issued 
without  coupons).  A  payor  may  deem 
any  payments  to  be  aggregable  that  are 
not  aggregable  under  the  preceding 
sentence. 

(3)  Examples.  The  application  of  the 
provisions  of  this  paragraph  (c)  may  be 
illustrated  by  the  following  examples: 

Eixamp/e  (1).  A.  an  individual  who  is  not 
exempt  from  withholding,  has  maintained  a 


savijigs  account  since  July  1. 1083.  at  M  Bank, 
which  credita  interest  oo  the  account  at  the 
end  of  each  calendar  quarter.  M  credits  $45  of 
interest  to  A's  account  on  September  30  and 
$35  of  interest  to  A's  account  on  December 
31.  TTie  amount  credited  on  September  30 
exceeds  $TSO  determined  for  a  l-year  peritxi. 
because  $45  divided  by  flO  multiplied  by  360 
is  Siaa  which  exceeds  $150.  Theiefore.  M 
must  withhold  $4.50  ($45  multiplied  by  10 
percent)  from  the  amount  credited  September 
30.  The  amount  credited  on  December  31 
does  not  exceed  $150  determined  for  a  1-year 
period  (tiecause  $35  divided  by  90  multiplied 
by  360  is  $140),  even  though,  if  added  to  the 
amount  credited  on  September  30,  the 
aggregate  ($80)  would  exceed  $150 
determined  for  a  1-year  period. 

Example  (2).  B,  an  individual  who  is  not 
exempt  from  withholding,  has  maintained  a 
savings  account  since  January  1. 1984.  at  N 
Bank,  which  credits  interest  on  the  account  ul 
the  end  of  each  calendar  quarter.  N  credits 
$40  of  interest  to  B's  account  on  March  31. 
$40  on  June  30,  $40  on  September  30,  and  $35 
on  December  31.  The  amounts  credited  on 
March  31.  June  30,  and  September  30  each 
exceed  $150  determined  for  a  1-year  period 
The  amount  credited  on  December  31  does 
not  exceed  $150  determined  for  a  1-year 
period,  even  though,  if  added  to  the  amounts 
credited  on  March  31.  June  30,  and  September 
^0.  the  aggregate  ($155)  would  exceed  $150. 

E.\ample  (3j.  C,  an  individual  who  is  not 
exempt  from  withholding,  presents  10  Series 
RE  Savings  Bonds  at  P  Bank  on  December  31. 

1984.  and  requests  that  they  be  cashed.  All  10 
bonds  were  purchased  on  January  2,  1984. 
and  C  will  be  paid  $20  of  interest  on  each 
bond.  P  must  aggregate  the  10  interest 
payments  of  $20  each.  Since  the  total  amount 
of  interest  is  $200,  it  is  not  a  minimal  interest 
payment.  Therefore,  P  must  withhold  $20  of 
tax  as  required  by  section  3451. 

Example  (4).  D,  an  individual  who  is  not 
exempt  from  withholding,  presents  a  Series 
EE  Savings  Bond  at  Q  Bank  on  August  17. 

1985.  and  requests  that  it  be  cashed.  The 
bond  was  purchased  on  January  31.  1985.  and 
O  will  be  paid  $67  of  interest  on  the  bond. 
Utilizing  the  rule  of  subparagraph  (l)(i)  of  this 
paragraph,  the  interest  payment  on  the  bond 
would  be  considered  to  be  $158.18  (obt.iined 
by  dividing  $87  by  198  and  multiplying  that 
amount  by  360).  Since  this  amount  exceeds 
$1.50.  it  is  not  a  minimal  interest  payment  and 
Q  must  withhold  $8.70  (10  percent  of  the 
actual  interest  payment  of  $87).  Alternatively. 
under  the  rule  of  subparagraph  (l)(ii)  of  this 
paragraph,  since  the  interest  payment 
exceeds  $75.  the  total  amount  of  interest 
would  be  considered  to  exceed  $150  and  Q 
must  withhold  $8.70. 

E.xample  (5).  E,  an  individual  who  is  not 
exempt  from  withholding,  presents  2  (two) 
Series  EE  Savings  Bonds  at  R  Bank  on  June 
30.  1986.  and  requests  that  they  be  cashed. 
Both  bonds  were  purchased  by  E  on  January 
2.  1985.  and  E  will  be  paid  $85  of  interest  on 
each  bond.  R  must  aggregate  the  2  interest 
payments  of  $85  each.  Since  the  total  amount 
of  interest  is  $17a  R  must  withhold  $17  (10 
percent  of  the  actual  interest  payment  of 
$170). 
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f35.34S2(e)-1    Qualified  consunwr 
cooperative  payment 

The  requirement  of  withholding  under 
section  3451  shall  not  apply  to  any 
qualified  consumer  cooperative 
payment.  The  term  "qualified  consumer 
cooperative  payment"  means  a  payment 
by  a  cooperative  with  respect  to  which 
an  exemption  from  the  reporting 
requirements  of  section  6044(a)  is  in 
effect  pursuant  to  section  8044(c)  and 
§  1.6044—4.  If  a  cooperative  ceases  to  be 
exempt  from  such  reporting 
requirements  as  provided  in  §  1.6044- 
4(a)(3)  effective  for  payments  made  after 
the  close  of  a  particular  taxable  year, 
such  payments  shall  not  be  treated  as 
qualified  consumer  cooperative 
payments. 

§  35.3452(f>-1    Exemption  certificates. 

(a)  In  general.  An  exempt  individual 
or  an  exempt  recipient  may  deliver  an 
exemption  certificate  to  a  payor  at  any 
time.  Only  the  exempt  individual  or 
exempt  recipient  whose  identifying 
number  is  required  to  be  included  by  the 
payor  on  an  information  return  with 
respect  to  the  payment  or  payments  of 

•  interest,  dividends,  or  patronage 
dividends  with  respect  to  which  the 
exemption  certificate  would  be  filed 
need  file  an  exemption  certificate. 

(b)  Form  of  exemption  certificates — 
(1)  In  genera/. — Form  VV-6  is  the  form 
prescribed  under  section  3452(f)  for  the 
exemption  certificate  described  in 
section  3452(b)(1)(B)  for  exempt 
individuals,  except  that  Form  W-7  is  the 
form  prescribed  for  trusts  described  in 
section  3452(b)(4)  (relating  to  special 
rule  for  certain  trusts  distributing 
currently).  Form  W-7  is  also  the  form 
prescribed  under  section  3452(f)  for  the 
exemption  certificate  described  in 
section  3452(c)(1)(A)  for  exempt 
recipients.  An  exemption  certificate 
shall  be  prepared  in  accordance  with 
the  instructions  applicable  thereto,  and 
shall  set  forth  fully  and  clearly  the  data 
therein  called  for.  Payees  must  include 
on  all  exemption  certificates  their 
taxpayer  indentification  numbers 
(which,  in  the  case  of  an  individual,  is 
the  individual's  social  security  account 
number).  See  section  6109  (relating  to 
identifying  numbers)  and  the  regulations 
thereunder  for  the  procedures  for 
obtaining  and  the  rules  pertaining  to 
taxpayer  identification  numbers.  Blank 
copies  of  Forms  W-6  and  W-7  will  be 
supplied  payors  and  payees  upon 
request  to  the  district  director.  A  payor 
may  require  a  separate  exemption 
certificate  for  each  account  maintained 
by  an  exempt  individual  or  exempt 
recipient.  See  §  31.6001-1  (relating  to 
records  in  general)  for  the  requirements 
relating  to  retention  of  exemption 


certificates  and  revocations  of 
exemption  certificates. 

[2)  Forms  prepared  by  payors.  Payors 
may  prepare  and  use  a  form  which 
contains  provisions  which  are  identical 
with  those  of  the  prescribed  form  if  the 
payor  complies  with  all  revenue 
procedures  relating  to  substitute  Forms 
W-6  and  W-7  in  effect  at  that  time.  A 
payor  may  refuse  to  accept  forms 
(including  the  official  forms)  that  the 
payor  itself  did  not  prepare  in 
accordance  with  the  preceding  sentence 
only  if  the  payor  promptly  provides  to 
the  payee  an  acceptable  form.  A  payor 
shall  be  considered  to  have  promptly 
provided  an  acceptable  form  only  if 
either — 

(i)  Within  5  business  days  (but  m  any 
event  not  earher  than  March  1.  1983, 
unless  the  payor  chooses  to  do  so 
earlier)  of  receipt  of  an  unacceptable 
form  which,  under  paragraph  (e)  of  this 
section,  would  take  effect  the  45th  day 
after  the  day  on  which  the  payor 
receives  the  certificate,  the  payor 
provides  to  the  payee  an  acceptable 
form,  or 

(ii)  ImmediatPi\  upon  receipt  of  an 
unacceptable  form  which,  under 
paragraph  (e)  of  this  section,  would  take 
effect  upon  its  receipt  by  the  payor,  the 
payor  provides  to  the  payee  an 
acceptable  form. 

For  purposes  of  this  paragrdph  (b)(2),  an 
acceptable  form  must  contain  a  notice 
that  the  payor  has  refused  to  accept  the 
unacceptable  foim  submitted  by  the 
payee  and  that  the  payee  must  submit 
tlie  acceptable  form  pro\ided  by  the 
payor  in  order  for  the  payee  to  be 
exempt  from  withholding.  A  payor  may 
not  refuse  to  accept  a  written 
determination  by  the  Commissioner 
furnished  under  paragraph  (f)(2)  of  this 
section.  If  the  payor  requires  the  payee 
to  furnish  a  form  for  each  account  of  the 
payee,  the  payor  is  not  required  to 
furnish  an  acceptable  form  until  the 
payee  furnishes  the  payor  with  the 
payee's  account  numbers. 

(3)  Special  rule.  A  middleman  may  act 
(if  requested  to  do  so)  as  the  payee's 
agent  for  purposes  of  furnishing  an 
exemption  certificate.  Thus,  the 
middleman  may  either  furnish  a  copy  of 
an  exemption  certificate  to  a  payor 
(such  as  the  transfer  agent  in  the  case  of 
dividends  paid  on  stock)  or  may  certify 
that  the  payee  is  being  treated  by  the 
middleman  as  either  an  exempt 
individual  or  exempt  recipient.  If  the 
middleman  certifies,  the  middleman  is 
liable  for  the  payment  of  the  tax  under 
section  3451  as  if  it  were  the  payor 
required  to  withhold  the  tax  if  the  payee 
is  not  an  exempt  individual  or  an 
exempt  recipient.  The  payor  may  refuse 


to  accept  any  copy  furnished  or 
certification  presented  to  it  in 
accordance  with  this  subparagraph. 
Therefore,  the  payor  may  request  an 
exemption  certificate  directly  from  the 
payee.  A  copy  furnished  or  certification 
presented  shall  be  treated  as  an 
exemption  certificate  for  purposes  of 
this  section.  Thus,  the  payee  is  required 
to  revoke  the  exemption  with  the  payor 
as  provided  in  §  35.3452(f}-l(g). 

(cl  Reasonable  reliance  on  c  ertificate. 
A  payor  shall  not  be  liable  for  the  tax 
imposed  under  section  3451  if  the 
payors  failure  to  deduct  and  withhold 
the  tax  is  due  to  reasonable  rfhance  on 
an  exemption  certificate  which  is  in 
effect  with  respect  to  the  payee  at  the 
time  such  tax  is  required  to  be  dedurtfci 
and  withheld  under  section  3451.  A 
certificate  may  not  be  reasonably  relied 
upon  if  it  is  an  invalid  exemption 
certificate  described  in  paragraph  (d)  of 
this  section.  A  payor  is  not  required  to 
ascertain  that  the  statements  made  on 
an  exemption  certificate  are  true.  The 
rules  of  section  6413  (relating  to  special 
rules  applicable  to  certain  taxes  under 
subtitle  C)  and  the  regulations 
thereunder  relating  to  adjustments  for 
and  overpayments  of  withholding  from 
wages  in  excess  of  the  correct  amount 
due  to  an  error  by  the  payor  shall  be 
applicable  to  withholding  under  section 
3451.  A  payor  is  not  required  to  make  an 
adjustment  due  to  an  error  by  a  payee. 

(d)  Invalid  exemption  certificates. 
Any  alteration  of  an  exemption 
certificate  shall  cause  such  certificate  to 
be  invalid.  An  alteration  of  an 
exemption  certificate  is  any  material 
defacing  such  certificate  or  any  deletion 
of  the  language  of  the  certificate 
(including  the  jurat  or  other  similar 
provisions  of  such  certificate  by  which 
the  exempt  individual  or  exempt 
recipient  certifies  or  affirms  the 
correctness  of  the  completed  certificate). 
An  exemption  certificate  will  also  be 
invalid  if  the  exempt  individual  or 
exempt  recipient  expressly  indicates 
tBat  the  certificate  is  false  by  an  oral  or 
written  statement  to  the  payor.  An 
exemption  certificate  will  also  be 
invalid  if  the  exempt  individual's  or 
exempt  recipient's  taxpayer 
identification  number  is  not  shown  on 
the  certificate  See  section  6109  (relating 
to  identifying  numbers)  and  the 
regulations  thereunder  for  the 
procedures  for  oblaininjj  and  the  rules 
pertaining  to  taxpayer  identification 
numbers.  For  purposes  of  this 
paragraph,  the  term  "payor"  includes 
any  individual  authorized  by  the  payor 
to  receive  exemption  certificates.  If  the 
payor  receives  an  invalid  exemption 
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certificate,  he  shall  consider  it  a  nullity 
for  purposes  of  withholding. 

(e)  W^hen  exemption  certificate  takes 
effect.  Except  as  otherwise  provided  in 
this  paragraph  (e),  an  exemption 
certificate  furnished  the  payor  shall  take 
effect  on  the  45th  day  after  the  day  on 
which  the  payor  receives  the  certificate 
The  payor  may  treat  a  certificate  as 
effective  with  respect  to  any  payment  of 
interest,  dividends  or  patronage 
dividends  made  on  or  after  the  ddte 
such  certificate  is  furnished  and  before 
the  date  prescribed  in  the  preceding 
sentence.  In  the  case  of  payments 
subject  to  tax  under  section  3451  thdt 
are  paid  on  presentment  or  demand 
(such  as  interest  on  Series  E  and  E£ 
Savings  Bonds,  interest  coupons 
detached  from  debt  obligations,  and 
short-term  discount  obligations  issued 
without  coupons),  an  exemption 
certificate  shall  take  effect  upon  its 
receipt  by  the  payor.  In  the  case  of 
dividends  on  stock,  the  payor  may,  for 
purposes  of  this  section  only,  consider 
the  record  date  (instead  of  the  payment 
date)  to  be  the  date  by  which  an 
exemption  certificate  must  be  effective 
in  order  that  there  be  no  withholdi.^.g. 
Thus,  for  examplfe,  a  payor  whose 
record  date  is  20  days  before  the 
payment  date  may  require  that  an 
exemption  certificate  be  provided  by  a 
payee  65  days  before  the  payment  date 
in  order  for  the  exemption  certificate  to 
be  effective  with  respect  to  payments 
made  on  the  pajment  date 

[f]  Period  during  which  exemption 
^certificate  remains  in  effect.  An 
exemption  certificate  shall  be  effective 
and  a  payor  may  rely  upon  such 
certificate  until  the  45th  day  after  the 
date  on  which  either — 

(1)  It  is  revoked  by  the  exempt 
individual  or  exempt  recipient. 

(2)  The  payor  receives  a  written 
determination  by  the  Commissioner  thai 
the  person  described  in  the  certificate  is 
not  an  exempt  individual  or  exempt 
recipient,  or 

(3J  The  exempt  individual  or  exempt 
recipient  terminates  its  relationship  with 
the  payor  so  that,  unless  the  exempt 
individual  or  exempt  recipient  takes 
action  to  reinstate  the  relationship,  trie 
payor  will  not  make  future  pajinents  of 
interest,  dividends,  or  patronage 
dividends  (determined  for  this  purpose 
without  regard  to  any  minimal  amounts! 
to  the  individual  or  recipient 

The  payor  may  cease  to  treat  a 
certificate  as  effective  with  respect  to 
any  payment  of  interest,  dividends,  or 
patronage  dividends  made  on  or  after 
the  date  of  the  event  described  in 
paragraphs  (f)  (I).  (2).  or  (3)  of  this 


section  and  before  the  45th  day 
following?  such  event. 

(g)  Revocation  of  exemption 
L  ertificate.  Any  person  who  ceases  to  be 
an  exempt  individual  or  an  exempt 
recipient  shall,  no  later  than  10  days 
after  such  cessation  (which,  in  the  case 
of  individuals,  shall  be  considered  to  be 
the  due  date  (without  taking  extensions 
in*o  acf:ount)  of  the  return  of  income  for 
the  taxable  year  in  which  the  individual 
ceased  to  be  exempt),  revrjke  all 
exemption  certificates  previously  filed 
by  such  person  (including  any  certificate 
under  §  35.3452  (f}-l(b)(3))  unless  il 
reasonably  appears  that  such  person 
will  not  thereafter  receive  a  payment  of 
interest,  dividends,  or  patronage 
dividends  from  the  payor  with  whom 
such  certificate  was  filed.  An  exemption 
certificate  is  revoked  by  delivering  to 
the  payor  an  exemption  certificate  that 
states  that  the  previous  certificate  is 
re\oked.  See  section  7205  (relating  to 
fraudulent  withholding  exemption 
t;ert!ficatc  or  failure  to  supply 
information)  for  the  penalty  for  failure  to 
revoke  an  exemption  certificate  if 
required  to  do  so. 

§  35.3453(a)- 1     Definition  of  payor. 

The  term    pavor"  means  any  person 
making  or  crediting  a  paymsmt  of 
interest,  dividends,  or  patronage 
dividends,  including  any  person  treated 
as  a  payor  under  §  35.3453(h)-l  or 
S  35.3453(c)-l 

V)  35.3453(b>-1     Mkldlemen  treated  as 
payors. 

(a)  !n  general.  Any  person  who 
receives  or  collects  a  payment  of 
interest,  dividends,  or  patronage 
dividends  on  behalf  of  or  f<ir  the  account 
of  anothf^r  person  shall  be  treated  as  the 
payor  with  respect  to  such  payment. 
Such  persons  include — 

(1)  A  custodian  of  a  payee's  account, 
such  as  a  bank  acting  as  custodian  of  a 
trust, 

(2)  A  nominee. 

(3)  A  broker  holding  stock  for  a 
customer  in  "street  name  "  or  otherwise 

(4)  A  bank  or  broker  that  collects  or 
makes  payment  on  an  interest  coupon 
for  a  customer  (regardless  of  whether 
the  ba.ik  purchases  the  coupon  outright. 
accepts  the  coupon  for  collection  (acting 
as  agent  for  the  payee),  or  otherwise 
Jeals  with  such  coupon), 

(5)  A  liank  or  broker  thai  makes 
pavment  on  a  U.S.  Savings  Bond  or  a 
short-term  discount  obligation  (such  as  a 
Treasury  bill  or  commercial  paper). 

(6)  A  corporate  trustee  of  a  trust 
(.vhere  the  trust  is  the  payee. 

(■7)  A  common  trust  fund,  and 
(8)  .'\ny  S  corporation  that  receives 
nnv  payment  See  §  35.3453(dM  for  the 


duties  of  persons  treated  as  payors 
under  this  section. 

(b)  Time  of  withholding — (1)  General 
rule.  Any  person  treated  as  a  payor 
under  paragraph  (a)  of  this  section  (a 
"middleman")  shall  deduct  and  withhold 
the  tax  imposed  by  section  3451  at  the 
time  such  interest,  dividends,  or 
patronage  dividends  are  received  by  or 
credited  to  the  middleman.  However,  if 
the  middleman  makes  or  credits  the 
payment  to  the  payee  prior  to  the 
middleman's  receipt  of  a  corresponding 
payment,  the  middleman  may  deduct 
and  withhold  the  tax  at  the  time  such 
payment  is  made  or  credited  to  the 
payee. 

(2)  Special  rule  fur  common  trust 
funds.  A  common  trust  fund  may  deduct 
and  withhold  the  tax  at  the  time 
provided  in  paragraph  (b)(1)  of  this 
section  or  on  the  date  on  which  the 
assets  of  the  common  trust  fund  are 
valued. 

§  35.3453(c)- 1     Agents,  fiduciaries,  and 
ottier  persons  treated  as  payors. 

Any  person  acting  on  behalf  of  a 
payor  in  making  or  crediting  a  payment 
uf  interest,  dividends,  or  patronage 
dividends  shall  be  treated  as  the  payor 
iif  such  payment.  This  includes  a 
fiduciary  (as  defined  in  section 
7701  (a)(e))  or  agent  of  the  payor  which  is 
acting  on  behalf  of  the  payor  in  making 
the  payment,  such  as  a  bank  that  acts  as 
a  paying  agent  in  making  a  payment  of 
dividends  on  behalf  of  a  corporation 
See  §  35.3453(d)-l  for  the  duties  of 
persons  treated  as  payors  under  this 
section.  A  payment  by  a  payor  to  a 
person  acting  on  behalf  of  the  payor 
with  respect  to  the  payment  shall  not  be 
considered  a  payment  of  interest, 
dividends,  or  patronage  dividends  to  the 
person  so  acting. 

;;  35.3453(d)- 1     Duties  of  persons  treated 
as  payors. 

Any  person  treated  as  a  payor  under 
!}  35.3453(b)-l  or  §  35.3453(c)-^l  shall 
deduct  and  withhold  the  tax  imposed  b\ 
section* 3451  (except  with  respect  to 
amounts  paid  or  credited  to  exempt 
recipients  or  exempt  individuals), 
deposit  such  tax  in  the  manner  required 
by  section  6302(c)  and  §  35.6302(c)-l. 
and  comply  with  the  requirements  of 
sections  6042,  6044.  and  6049  (relating, 
respectively,  to  information  reporting  on 
dividends,  patronage  dividends,  and 
interest)  and  the  regulations  thereunder 
Such  person  shall  be  liable  for  the  tax 
whether  or  not  it  is  withheld,  as 
provided  in  S  35.3451(c)-l.  and  shall  be 
liable  for  any  penalties  which  may  be 
imposed  on  a  payor  for  failure  to 
withhold,  report,  or  deposit  the  tax.  and 
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for  interest  on  the  amount  of  the  tax. 
Such  person  may  receive  an  exemption 
certificate  under  secticm  3452(f)  and  may 
rely  on  it  as  provided  in  §  35.3452(0-1 
Similarly,  such  persons  may  treat 
certain  persons  as  exempt  recipients 
without  receiving  an  exemption 
certificate  from  such  other  persons  in 
the  manner  provided  in  §  35.3452(c)-l 
Filing  an  exemption  certificate  with  a 
person  who  is  treated  as  a  payor  under 
§  35.3453(b)-l  or  §  35.3453(c}-l  will  be 
treated  as  a  filing  with  a  payor  for 
purposes  of  the  civil  and  criminal 
penalty  provisions  of  sections  6682  and 
7205.  See  §  35.3453(e)-l  for  relief  frnm 
double  withliolding 

§  35.3453(e>-1     Relief  from  double 
withtiolding. 

Any  person  treated  as  li  pdvoi  under 
§  35.3453(b)-l  or  §  35.3453(c)-l  {who  is 
not  otherwise  an  exempt  recipient!  may 
file  an  exemption  ceilifir.aie  with  a 
payor  from  whom  such  person  may 
receive  payment  of  interesl.  di\  idends, 
or  pntronage  dividends 

i>  35.3454(a>-1     Definition  of  mterest. 

(a)  In  gpneral.  F.xcepil  as  provided  in 
paragraph  (b)  of  this  section,  the  term 
"interest"  means — 

(1)  Interest  on  an  obligation  issued  "in 
registered  form"  (as  defined  in  §  5f.l03- 
1(c)). 

(2)  Interest  on  an  obligation  of  a  type 
tiffered  to  the  public  Principles 
consistent  with  §  5f. 163-1  shall  apply  in 
determining  whether  an  oblig.Uinn  is  "of 
H  type  offered  to  the  public" 

(3)  Interest  on  deposits  (including 
deposits  evidenced  by  negotiable  time 
rertificates  of  deposit  issued  in  any 
amount)  with  persons  carrying  on  the 
banking  business. 

(4)  Amounts,  whether  or  not 
designated  as  interest,  paid  or  credited 
by  mutual  savings  banks,  savings  and 
loan  associations,  building  and  loan 
:iSSi)Ciations.  cooperative  bunks. 
homestead  associations,  credit  unions, 
industrial  loan  associations  or  banks,  or 
similar  organizations,  in  respect  of 
deposits,  face  amount  rcrtifiiates 
investment  certificates,  or  withdraw, ilile 
or  repurchasable  shares.  Even  though 
amounts  paid  or  credited  by  such 
organizations  with  respect  lo  deposits 
may  be  designated  as  "dividends",  such 
amounts  are  included  in  the  definition  ol 
interest  for  purposes  of  this  section 

(5)  Interest  on  amounts  held  by 
insurance  companies  under  agreement 
to  pay  interest  thereon.  Any  increment 
in  value  of  "advance  premiums". 

prepaid  premiums",  or  "premium 
deposit  funds"  which  is  applied  to  the 
payment  of  premiums  due  on  insurance 
policies,  or  made  available  for 


withdrawal  by  the  pobcyholder,  is  not 
interest  for  purposes  of  this  section.  (But 
see  S  5f.6049-2(a)(4)  relating  to 
information  reporting  requirements  with 
respect  to  such  interest.)  Interest  that  an 
insurance  company  pays  to  a 
beneficiary  because  the  payment  due 
has  been  delayed  is  interesl  for 
purposes  of  this  section.  The  term 
"interest"  also  includes  interest  paid  b\ 
insurance  companies  with  respect  tn 
policy  "dividend"  accumulations  (see 
sections  61  and  451  and  the  regulations 
thereunder  for  rules  as  to  when  such 
interest  is  considered  paid)  and  interest 
paid  with  respect  to  the  pro<  eeds  of 
insurance  policies  left  on  deposit  with 
the  insurer  The  so-called  "interest 
element"  in  the  case  of  annuity  or 
installment  payments  under  life 
insurance  or  endowment  contracts  does 
not  constitute  interest  for  purposes  of 
this  section. 

(6)  Interest  o-r.  di  posits  with  brokers 
Hs  defined  in  Sfction  60451  cj  and  the 
regulations  thereunder,  including  any 
payment  made  in  Heu  of  interest  to  a 
person  whose  debt  obligation  has  been 
borrowed  in  connection  with  a  short 
sale  or  other  similar  transaction. 

(7)  Interest  paid  or  credited  on 
amounts  held  by  investment  companies 
as  defined  in  section  3  of  the  Investment 
Company  Act  of  lii40  ( 15  U.S.C.  section 
80a-3)  and  on  amounts  invested  in  other 
pooled  funds  or  trusts.  For  purposes  of 
subchapter  B  of  chapter  24  of  the  Code, 
interest  paid  or  credited  on  amounts 
invested  in  pooled  funds  or  trusts,  such 
as  murtg.ige  pass-through  certificates  or 
mortg.ige  participation  certificates,  shall 
be  considered  to  be  the  interest  paid  or 
ciedited  as  stated  on  the  certificate,  and 
shall  not  be  the  interest  on  any  notes  or 
obligations  underlying  such  certificates. 

(b)  Interest  excluded  from 
withholding  requirement.  For  purposes 
of  this  section  the  term  "interest"  does 
not  include — 

(1)  Interest  on  any  obligation  issued 
by  a  natural  person.  The  term  "natural 
person"  means  any  individual,  but  shall 
not  include  a  p.irtnt  rship  (whether  or 
not  composed  entirely  of  individuals),  a 
trust,  or  an  estate, 

(2)  Interest  on  any  obligation  if  such 
interest  is  exempt  from  taxation  under 
section  10;>la)  (relating  to  certain 
jjovernrr.eiital  obligations),  or  interest 
which  is  exempt  from  taxation  under 
any  other  provision  of  law  without 
regard  lo  the  identity  of  the  holder. 

(3)  Any  amount  paid  on  a  depository 
institution  tax-exempt  savings 
certificate,  as  defined  in  section 
128(c)(1)  (as  in  effect  for  taxable  years 
beginning  prior  to  January  1,  1985  (. 

(4)  Any  amount  paid  which  is  subject 
to  withholding  of  tax  under  subchapter 


A  of  chapter  3  of  the  Code  by  the  person 
paying  such  amount  [i.e^  an  amount 
which  is  subject  to  withholding  of  tax  hi 
the  source  because  paid  to  a 
nonresident  alien  individual  or  d  fon  ign 
corporation  is  not  interest  for  purjvoses 
of  this  section) 

(5)  Any  amount  which  would  lit 
subject  to  withholding  under  subchapter 
A  of  chapter  3  of  the  Cixie  by  the  person 
paying  such  amount  but  for  the  fait 
that— 

(i)  Such  amount  is  in<  ome  from 
sources  outside  the  United  States  under 
section  862(at(l), 

(ii)  The  payor  thereof  is  excepted  from 
the  application  of  section  1441(a)  or 
1442(a)  by  reason  uf  a  tax  treaty  to 
which  the  United  States  is  a  party, 

(iii)  The  payor  thereof  i^  excepted 
from  the  application  of  section  1441(a| 
or  1442(a)  by  reason  of  section  1441(c| 
and  §  1.1441-4  (a)  or  {f).  or 

(iv)  Such  amount  is  original  issue 
discount  as  described  by  section 
1232(b)(1)  (for  purposes  of  determining 
whether  a  payment  of  original  issue 
discount  is  to  a  nonresident  alien 
individual  or  a  foreign  corporation,  the 
payor  may,  unless  it  has  actual 
knowledge  to  the  contrary,  rely  on  the 
statement  (and,  in  the  case  of  an 
individual,  the  passport)  described  in 
§  35.3454(a)-l(c){3)|. 

(6)  Any  amount  paid  or  credited  to — 
(i)  A  foreign  government,  a  political 

subdivision  thereof,  an  international 
organization,  or  any  wholly-owned 
agency  or  instrumentality  of  the 
foregoing,  which  amount  is  exempt  from 
tax  under  section  892.  or 

(ii)  A  foreign  central  bank  of  issue, 
which  amount  is  exempt  from  tax  under 
section  895. 

(7)  Any  payment  by — 

(i)  A  foreign  government,  a  political 
subdivision  thereof,  an  international 
organization,  or  any  wholly-owned 
agency  or  instrumentality  of  the 
foregoing, 

(ii)  A  foreign  central  bank  of  issue. 

(iii)  A  foreign  corporation,  if  such 
corporation  is  not  engaged  in  trade  or 
business  within  the  United  States  duriiig 
the  calendar  year  of  the  payment, 

(iv)  A  foreign  corporation,  the  interest 
payments  of  which  would  be  exempt 
from  withholding  under  subchapter  A  of 
chapter  3  of  the  Code  if  such  payments 
were  made  to  a  person  uho  is  not  a 
United  States  person,  oi 

(v)  A  partnership  composed  in  whole 
of  alien  individuals  and  persons 
described  in  subdivision  (il,  (ii),  or  (liij 
of  this  subparagraph,  if  such  partiuTshu' 
is  not  engaged  in  trade  or  business 
within  the  United  States  during  the 
(.aleniiar  year  of  the  Pavmrnts. 
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(8)  Any  amount  on  which  the  person 
making  the  payment  is  required  to 
deduct  and  withhold  a  tax  under  section 
1451  (relating  to  tax-free  covenant 
bonds],  or  would  be  so  required  but  for 
section  1451(d)  (relating  to  benefit  of 
personal  exemptions). 

(9)  Any  amount  not  otherwise 
described  in  this  paragraph  which  is 
paid  outside  the  United  States  and 
which  is  income  from  sources  outside 
the  United  States  within  the  meaning  of 
section  862(a)(1). 

(10)  Interest  earned  on  amounts  held 
by  employee  stock  purchase  plans  for 
purchase  of  stock  for  employees. 

(c)  Interest  from  sources  outside  the 
United  States.  (1)  Amounts  described  in 
paragraphs  (b)  (7)  and  (9)  of  this  section 
are  considered  to  be  interest  for 
purposes  of  this  section  when  paid 
within  the  United  States  to  a  United 
States  person  by  the  issuer  of  an 
obligation  with  respect  to  which  the 
amount  is  paid  or  by  any  person 
(whether  or  not  a  United  States  person) 
acting  as  a  paying  agent  or  middleman. 
In  such  case,  the  person  required  to 
withhold  tax  under  section  3451  is  such 
issuer,  paying  agent,  or  middleman  who 
makes  the  payment  within  the  United 
States.  For  purposes  of  this  paragraph, 
the  term  "United  States  person"  is 
defined  in  section  7701(a)(30). 

(2)  Paragraph  (c)(1)  of  this  section 
shall  not  apply  with  respect  to  an 
international  organization  (as  described 
in  paragraph  (b)(7)(i)  of  this  section),  or 
a  person  acting  in  its  capacity  as  a 
paying  agent  for  such  organization, 
which  is  paying  interest  within  the 
United  States  if  the  international 
organization  is  an  organization  of  which 
the  United  States  is  a  member  and 
which  enjoys  immunity  or  exemption 
from  any  Uability  or  obligation  to  pay, 
withhold,  or  collect  tax  pursuant  to  an 
international  agreement  having  full  force 
and  effect  in  the  United  States. 

(3)  For  purposes  of  this  paragraph, 
unless  the  issuer,  paying  agent,  or 
middleman  has  actual  knowledge  to  the 
contrary,  it  may  treat  the  person  to 
whom  it  pays,  or  for  whom  it  collects, 
interest  as  a  person  who  is  not  a  United 
States  person  if  it  receives  a  statement 
to  such  effect  which  has  been  signed  by 
such  person  under  penalties  of  perjury. 
The  statement  must  be  received  by  the 
issuer,  paying  agent,  or  middleman  in 
the  calendar  year  in  which  the  payment 
is  made  or  collected  or  either  of  the  2 
calendar  years  preceding  the  calendar 
year  in  which  the  payment  is  made  or 
collected.  The  payor  may,  however, 
require  such  a  statement  from  the  payee 
each  time  it  makes  a  payment  to,  or 
collects  it  for,  the  payee.  The  issuer, 
paying  agent,  or  middleman  shall  retain 


the  statement  for  at  least  4  years 
following  the  end  of  the  last  calendar 
year  during  which  interest  to  which  the 
statement  relates  is  paid  or  collected.  If 
the  person  providing  the  statement 
becomes  a  United  States  person  during 
the  period  to  which  the  statement 
relates,  such  person  shall  notify  the 
issuer  paying  agent,  or  middleman  of 
such  fact  in  writing  within  30  days  of 
such  change  in  status.  If  the  person  to 
whom  interest  is  paid,  or  for  whom 
interest  is  collected,  is  an  individual, 
such  person  must,  in  addition  to 
providing  such  signed  statement,  also 
establish  to  the  issuer,  paying  agent,  or 
middleman  that  he  holds  a  passport 
from  a  state  other  than  the  United 
States.  In  the  case  of  a  trust  or  an  estate, 
the  statement  referred  to  in  this 
paragraph  shall  be  provided  by  a 
fiduciary,  as  defined  in  section 
7701(a)(5);  and  in  the  case  of  a 
partnership,  the  statement  shall  be 
provided  by  any  general  partner. 

(4)  Absent  knowledge  to  the  contrary, 
a  paying  agent  or  middleman  may  treat 
a  corporation  as  a  foreign  corporation 
for  purposes  of  this  paragraph  if  the 
name  of  the  corporation  reasonably 
indicates  that  it  is  a  foreign  corporation. 
In  addition,  absent  actual  knowledge  to 
the  contrary,  a  paying  agent  or 
middleman  may  treat  an  entity 
described  in  paragrah  (b)(7)  (i)  or  (ii)  of 
this  section  as  a  foreign  or  international 
entity  or  organization,  as  the  case  may 
be,  if  its  name  reasonably  so  indicates. 
For  purposes  of  this  paragraph,  a  paying 
agent  or  middleman  may,  absent  actual 
knowledge  to  the  contrary,  treat  a 
foreign  corporation  as  a  corporation 
which  is  not  engaged  in  trade  or 
business  in  the  United  States  or  as  a 
corporation  the  interest  payments  of 
which  would  be  exempt  from 
withholding  under  subchapter  A  of 
chapter  3  of  the  Code.  However,  if  the 
paying  agent  or  middleman  has  a 
contractual  relationship  with  a  foreign 
corporation  with  respect  to  the  payment 
or  collection  of  interest,  it  must  receive  a 
statement,  signed  under  penalties  of 
perjury,  from  the  secetary  or  other 
authorized  representative  of  the  foreign 
corporation  either  that  the  foreign 
corporation  is  not,  or  does  not  expect 
during  the  calendar  year  of  payment  to 
be,  engaged  in  trade  or  business  in  the 
United  States  or  that  the  interest  paid  by 
the  corporation,  if  paid  to  a  person  who 
is  not  a  United  States  person,  is 
expected  to  be  exempt  from  tax  under 
subchapter  A  of  chapter  3  of  the  Code.  A 
paying  agent  or  middleman  may  not. 
absent  actual  knowledge  to  such  effect, 
treat  a  partnership  as  one  not  engaged 
in  a  trade  or  business  in  the  United 
States  within  the  calendar  year  or  as 


one  composed  in  whole  of  nonresident 
alien  individuals  or  persons  described  in 
paragraphs  (b)(7]  (i).  (ii).  or  (iii)  of  this 
section  whether  or  not  it  has  a 
confractual  relationship  with  the 
partnership.  However,  a  paying  agent  or 
middleman  may  treat  a  partnership  as  a 
partnership  which  is  not  engaged  in 
trade  or  business  in  the  United  States 
within  the  calendar  year  of  payment  and 
which  is  composed  in  whole  of 
nonresident  alien  individuals  or  persons 
described  in  paragraphs  (b)(7)  (i),  (ii).  or 
(iii)  of  this  section  if  such  paying  agent 
or  middleman  obtains  a  statement, 
signed  under  penalties  of  perjury,  from 
any  general  partner  that  the  partnership 
is  not,  and  is  not  expected  during  the 
calendar  year  of  the  payment  to  be. 
engaged  in  trade  or  business  in  the 
United  States  and  that  all  of  its  partners 
are.  and  are  expected  during  the 
calendar  year  of  payment  to  be, 
nonresident  alien  individuals  or  persons 
described  in  paragraph  (b)(7).  The 
statement  must  be  received  by  the 
paying  agent  or  middleman  in  the 
calendar  year  in  which  the  payment  is 
made  or  collected  or  either  of  the  2 
calendar  years  preceding  the  calendar 
year  in  which  the  payment  is  made  or 
collected.  The  paying  agent  or 
middleman  may,  however,  require  such 
a  statement  from  the  corporation  or 
partnership  each  time  it  makes  or 
collects  a  payment  for  the  corporation  or 
partnership.  The  paying  agent  or 
middleman  shall  retain  the  statement  for 
at  least  4  years  following  the  end  of  the 
last  calendar  year  during  which  interest 
to  which  the  statement  relates  is  paid  or 
collected.  If  after  providing  the 
statement  described  above,  the  status  of 
the  corporation  or  partnership  changes 
from  that  reflected  in  the  statement,  the 
corporation  or  the  partnership  shall 
notify  the  paying  agent  or  middleman 
within  30  days  of  such  change  in  status. 

(d)  Examples.  The  application  of  the 
provisions  of  paragraphs  (b)  and  (c)  of 
this  section  may  be  illustrated  by  the 
following  examples: 

Example  (1).  Corporation  X  is  a  foreign 
corporation  which  is  not  engaged  in  trade  or 
business  in  the  United  States  during  the 
calendar  year.  A.  a  United  States  citizen  who 
is  not  an  exempt  individual,  holds  bonds  of 
Corporation  X  that  were  issued  by  the  latter 
In  a  public  offering.  A  collects  the  interest  on 
such  bonds  by  presenting  the  coupons 
therefrom  to  M,  a  paying  agent  of 
Corporation  X,  whose  ofHce  is  in  the  United 
States.  Interest  paid  by  Corporation  X  is  not 
considered  to  be  interest  for  purposes  of 
withholding  under  section  3451  since 
Corporation  X  is  a  foreign  corporation  not 
engaged  in  trade  or  business  in  the  United 
States.  Therefore,  Corporation  X  is  not 
required  by  section  3451  to  withhold  tax  on 
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the  payment  of  interest  to  A.  However,  as  M 
makes  a  payment  of  interest  widiin  the 
United  States  to  a  United  States  person  who 
is  not  an  exempt  recipieiU  or  aa  exempt 
individual,  M  is  required  to  withhold  under 
section  3451. 

Example  (2J.  The  facts  are  the  same  as  in 
Example  (1)  except  that  A  is  a  nonresident 
alien  individual.  M  is  not  required  to  _ 
w^ithhold  tax  on  the  interest  paid  to  A  within 
the  United  States  if  A  provides  M  with  a 
statement  signed  by  A  under  penalties  of 
perjury  that  A  is  not  a  United  States  person 
and  if  A  establishes  to  M  that  A  holds  a 
passport  from  a  state  other  than  the  United 
States. 

Example  (3).  The  facts  are  the  same  as  in 
Example  (1)  except  that  Corporation  X  is 
engaged  in  trade  or  business  in  the  United 
States  and  50  percent  or  more  of  its  gross 
income  for  the  preceding  3-year  period 
described  in  section  861(a)[l)[C)  has  been 
income  which  is  effectively  connected  to  its 
United  States  trade  or  business.  Corporation 
X  is  not  a  beneficiary  of  an  income  tax  trenty 
to  which  the  United  States  is  a  party.  A 
presents  its  coupons  for  payment  directly  to 
Corporation  X  at  its  office  outside  the  United 
Stales.  The  interest  paid  by  Corporation  X  is 
not  excluded  from  the  definition  of  interest 
for  purposes  of  section  3451  under  either 
paragraph  [b)(7)(iii)  or  (b)(7)(iv)  of  this 
section  since  it  is  engaged  in  trade  or 
business  in  the  United  States  and  since  all  or 
a  portion  of  the  interest  paid  by  it  to  a  pprson 
who  is  not  a  United  Stales  person  would  be 
subject  to  withholding  under  subchapter  A  of 
chapter  3  of  the  Code.  Tberefcjre.  Corporation 
X  is  required  to  withhold  tax  on  the  interest 
paid  to  A  a  United  States  person  who  is  not 
an  exempt  recipient  or  ao  exempt  individual, 
under  section  3451, 

Example  (4).  The  facts  are  the  same  as  in 
Example  (3)  except  that  Corporation  X  is  a 
resident  of  a  country  which  has  an  income 
tax  treaty  *vith  the  United  States  that 
precludes  the  United  States  fiom  imposing 
tax  on  interest  or  dividends  paid  by  residents 
of  that  country  to  persons  who  are  not  United 
States  persons.  Under  paragraph  (b)(7)(iv)  of 
this  section,  the  interest  paid  by  Corporation 
X  on  its  bonds  is  not  considered  to  be  interest 
for  purposes  of  section  3451  since,  by  reason 
of  the  application  of  a  treaty,  such  interest 
would  be  exempt  from  withholding  under 
subchapter  A  of  chapter  3  of  the  Code  if  paid 
by  Corporation  X  to  a  person  other  than  a 
United  States  person. 

Example  (5).  The  facts  are  the  same  as  in 
Example  (3)  except  that  A  presents  its 
coupons  from  the  Corporation  X  bonds  for 
payment  to  N.  a  paying  agent  of  Corporation 
X  in  the  United  States.  N  is  required  to 
witlihold  tax  on  the  payment  to  A  under  the 
provisions  of  this  paragraph,  regardless  of 
whether  N  is  or  is  not  a  United  States  person 

Example  (6).  Corporation  Y  is  a  domestic 
corporation,  all  of  the  gross  income  of  which 
for  the  3-year  period  described  in  section 
861(a)(lHB)  has  been  from  sources  outside 
the  United  States.  B.  a  United  States  citizen 
who  is  not  an  exempt  individual  holds  lionds 
issued  by  Corporation  Y  in  a  public  offering. 
B  presents  the  coupons  from  such  bonds  for 
payment  to  Corporation  Y  at  an  office  it 
maintains  outside  the  United  Slates.  Under 


paragraph  (b)(9]  of  this  section,  the  interest 
paid  by  Corporation  Y  is  not  considered  to  be 
interest  for  purposes  of  section  3451  since 
such  interest  is  paid  outside  the  United  States 
and  since  it  is  considered  to  be  from  sources 
outside  the  United  States  under  sections 
861(a)fl)(B)  and  862(a)(1)- 

Example  (7).  Corporation  Z  is  a  foreign 
corporation  which  is  not  engaged  m  trade  or 
business  in  the  United  States.  C  a  United 
States  person  who  is  not  an  exempt 
individual  or  an  exempt  recipient,  holds 
bonds  which  were  issued  by  Corporation  Z  in 
a  public  offering.  O,  a  foreign  branch  of  a 
domestic  corporation  which  is  engaged  in  <i 
commercial  banking  business,  is  the 
designated  pa>ang  agent  for  Corporation  7. 
outside  the  United  States.  P,  a  foreign  branch 
of  a  domestic  corporation,  acts  as  custodian 
of  the  Corporation  Z  bonds  for  C  Q.  a 
domestic  corporation  which  carries  on  a 
commercial  banking  business  in  the  United 
Slates,  acts  as  a  nominee  for  C  with  reip«:t 
lo  collection  of  the  interest  on  the  bonds  of 
Corporation  Z.  P  presents  the  coupons  from 
the  bonds  for  payment  to  O  at  its  office 
outside  the  United  States,  and  the  interest 
thereon  is  wired  by  O  into  a  designated  bank 
account  which  P  maintains  in  the  I'nited 
States.  Pursuant  to  its  agreement  with  C.  P 
issues  instructions  from  its  office  outside  the 
United  States  that  the  interest  collected  on 
behalf  of  C  be  transferred  from  P's  account 
into  a  designated  bank  account  mainUined 
by  Q  in  the  United  States.  Q,  in  turn,  credits 
the  account  of  C  in  the  amount  of  such 
interest.  The  interest  paid  by  Curporation  Z 
does  not  constitute  interest  for  pi;rposes  of 
section  3451  since  Z  is  a  foreign  corporation 
not  engaged  in  a  trade  or  business  in  the 
United  States  during  the  calendar  year  of  the 
payment.  Therefore,  Corporation  A  is  not 
required  to  withhold  tax  on  the  payment  to  C 
under  section  3451.  Furthermore,  neither  O 
nor  P  is  required  to  withhold  tax  on  the 
interest  paid  by  Corporation  Z  since  the 
respective  payments  by  O  and  P.  as 
middlemen,  were  made  outside  the  United 
States.  As  the  acts  necessary  to  direct 
payment  were  in  each  case  completed 
outside  the  United  States,  the  fact  that  the 
payments  by  O  to  P  and  by  P  to  Q  wtre  of 
funds  either  from  or  into  bank  accounts 
maintained  in  the  United  States  is  irrelevant 
to  a  determination  of  where  the  payment  is 
made  for  this  purpose.  As  Q  is  making  a 
payment  within  the  United  States  to  a  United 
States  person  who  is  not  an  exempt 
individual  or  an  exempt  recipient.  Q  is 
required  to  withhold  tax  on  the  p.-iyment  to  C 
under  section  3451. 

Example  (8).  D  earns  interest  on  a  deposit 
with  Corporation  R,  a  foreign  branch  of  a 
domestic  corporation,  which  carries  on  a 
commercial  banking  business.  Such  interesi 
is  considered  to  be  income  from  sources 
outside  the  United  Stales  under  sections 
8t-l(a)(l)(F)(i)  and  862(a)(1)  and.  in 
accordance  with  i  35.3454(a)-l(b)(9),  is  not 
considered  to  be  interest  for  purposes  of 
section  3451.  Therefore,  R  is  not  required  to 
withhold  tax  under  this  section  regardless  ol 
whether  D  is  or  is  not  a  United  St»1es  person 

Example  (9).  The  facts  are  the  same  as  m 
Example  (8)  except  that  D's  deposit  is  in  a 
Puerto  Rican  branch  of  a  United  States  bank 


7^  interest  paid  with  respect  to  such  deposil 
IS  income  from  sources  outside  the  United 
Slates  within  the  meaning  of  sections 
86T(a|(l)(FKi)  and  «62(aMl)  In  accordance 
with  the  provisions  of  |  35.3454(nM(b)('»). 
such  interest  is  not  considered  to  be  interest 
for  purposes  of  section  3451,  and  R  is  not 
required  by  such  section  to  withhold  tax  on 
the  interest  paid  to  D  regardless  of  whether  D 
IS  or  is  not  a  United  States  person. 

Example  flOl  F.  a  nonresident  alien 
individual,  earns  interest  on  deposits 
maintained  in  the  United  States  with 
Corporation  S,  a  domestic  corporation,  whiiii 
r  arries  on  a  commercial  bflnking  business.  S 
.Tceives  a  statement  (rona  El  signed  under 
I'tnalties  of  perjury,  that  E  is  not  a  United 
States  person,  and  E  establishes  lo  S  that  he 
holds  a  passport  from  a  state  other  than  the 
iT.ilt'd  Stales.  The  interest  paid  by  S  to  t  is 
considered  to  he  from  souri  es  oiitshlf-  ihi 
United  States  under  section?  8bTtaK1K.'\|  .-irivt 
862(aKll.  and  in  accordance  Mitn  the 
provisions  of  i  35.3454(a)-l(b)(5Kil,  sucti 
interest  is  not  considered  lo  be  interest  for 
purposes  of  section  3451.  In  such  case.  S  is 
not  required  to  withhold  the  tax  under 
section  3451. 

Example  (11).  U  is  a  domestic  corporation 
which  is  engaged  in  a  commercial  banking 
business  in  the  I'nited  States  and  outside  the 
United  States  th-ou^^  a  foreign  branch.  F.  an 
alien  individual  resident  of  the  United  States 
who  is  not  an  exempt  individual  holds  a  non- 
doposil  obliRatinn  of  U  which  i»  part  of  a 
public  debt  issuance  of  U  and  w  hich  has  a 
maturity  of  more  than  1  year  from  its  issue 
date.  F  makes  a  demand  for  payment  of  the 
interest  due  on  such  obiigution  at  the  foreign 
branch  of  L'  The  intcres!  paid  by  U  is 
considered  to  be  income  from  sources  within 
the  United  States  under  section  861(a)(1)  and 
IS  corisidered  to  be  interest  under  paragraph 
(a)  of  this  section.  U,  therefore,  is  required  to 
withhold  tax  with  respect  to  the  paj-ment  lo 
F. 

Example  (12)  The  facts  are  the  same  as  in 
Example  (11)  except  that  the  obligation  held 
by  F  was  issued  by  V.  a  wtToll>  owned 
foreign  subsidia.-y  of  U   V  is  noi  engaged  in 
trade  or  business  in  t.ne  I'niled  States  F 
makes  a  demand  for  puymerl  of  the  interest 
at  the  office  of  V  outside  the  United  States. 
Under  §  35..1454(a)-l(b)(7)(iii),  the  mieresi 
paid  by  V  to  F  is  not  considered  to  be  interesi 
under  this  section.  Therefore.  V  is  not 
required  to  withhold  tax  with  respect  to  the 
payment  to  F,  regardless  of  whether  F  is  or  is 
not  a  United  States  person 

(e)  Interest  adjustment  for penaJty  for 
premature  withdrawal — (1)  In  genera) 
For  purposes  of  this  section,  the  term 
"interest"  does  not  include  the  portion 
of  any  interest  payment  which  is  not 
received  by  the  payee  because  of  thf 
imposition  of  a  penalty  for  prt-mature 
withdrawal  of  funds  deposited  in  a  Lime 
savings  account,  certificate  of  depusil. 
or  Sinular  class  of  deposit. 

(2)  Examples.  The  application  of  the 
provisions  of  this  paragraph  may  be 
illustrated  by  the  following  examples: 
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Example  (1).  A  deposits  $10,000  in  a  4-year 
savings  account  with  Bank  M  on  January  2. 
1985,  which  earns  10.75  percent  interest  per 
annum  payable  quarterly.  A  must  pay  a 
penalty  equal  to  the  previous  3  months' 
interest  if  the  funds  are  withdrawn  prior  to 
January  2.  1989.  Assuming  that  A  leaves  the 
funds  on  deposit  until  March  31,  1985.  A's 
funds  will  have  earned  $268.75  in  interest.  On 
March  31,  1985,  M  will  be  required  to 
withhold  $26.88  [i.e..  .10  ^$268.75)  from  As 
account. 

Example  (21.  Assume  the  same  facts  as  in 
Example  (1)  except  that  A  withdraws  the 
funds  on  September  30,  1985.  A  penalty,  in 
the  amount  of  $281.90  [i.e..  an  amount  equal 
to  the  previous  3  months'  interest  earned  by 
A)  is  imposed  on  A.  M  is  not  reqiiired  to 
withhold  any  amount  on  that  date  since  the 
penalty  imposed  on  A  is  equal  to  the  interest 
earned  by  A  that  quarter. 

§  35.3454<b)-1    Definttion  of  dividend. 

(a)  In  general.  Except  as  provided  in 
paragraph  (d)  of  this  section,  the  term 
"dividend"  means — 

(1)  Any  distribution  made  by  a 
corporation  to  its  shareholders  which  is 
a  dividend  as  defined  in  section  316.  and 

(2)  Any  payment  made  by  a 
stockbroker  to  any  person  as  a 
substitute  for  a  dividend  (as  so  defined) 
A  "dividend"  paid  by  an  insurance 
company  to  a  policy  holder  (but  not  a 
dividend  upon  its  capital  stock)  is  not  a 
dividend  for  purposes  of  this  section. 
Similarly,  payments  (however 
denominated)  by  a  mutual  savings  bank, 
savings  and  loan  association,  credit 
union,  or  similar  organization,  in  respect 
of  deposits,  investment  certificates,  or 
withdrawable  or  repurchasable  shares 
are  not  dividends  for  purposes  of  this 
section  (but  see  section  3453(a)  and 

§  35.3453(a)-l(a)(4)  defining  interest  as 
including  such  payments).  The  payments 
by  a  stockbroker  which  are  defined  as 
dividends  in  paragraph  (a)(2)  of  this 
section  include  any  payment  made  in 
lieu  of  a  dividend  to  a  person  whose 
stock  has  been  borrowed  in  connection 
with  a  short  sale  or  other  similar 
transaction. 

(b)  Dividend  reinvestment  plan — (1) 
In  general.  The  term  "dividend"  includes 
any  dividend  which  is  reinvested 
pursuant  to  a  plan  under  which  a 
shareholder  may  elect  to  receive  stock 
as  a  dividend  instead  of  property 
(except  as  provided  in  section 
3454(b)(3)(A)  and  paragraph  (c)(1)  of  this 
section,  relating  to  investment  of 
dividends  in  stock  of  public  utilities). 

(2)  Amount  subject  to  withholding.  In 
the  case  of  a  dividend  paid  pursuant  to  a 
dividend  reinvestment  plan  [other  than 
a  dividend  described  in  section 
3453(b)(3)(A)  and  paragraph  (c)(1)  of  this 
section),  the  tax  under  section  3451(a) 
shall  apply  to  the  amount  of  any  gross 
cash  payment  made  to  the  shareholder. 


or  credited  to  his  account.  The  tax  under 
section  3451  need  not  be  applied  to  any 
excess  of  the  fair  market  value  of  the 
shares  of  stock  received  by  the 
shareholder  or  credited  to  his  account 
over  the  purchase  price  of  such  shares 
or  to  any  fee  which  is  paid  by  the  payor 
in  the. nature  of  a  broker's  fee  for 
purchase  of  the  stock  or  service  charge 
for  maintenance  of  the  shareholder's 
account. 

(c)  Exceptions.  For  purposes  of  this 
section,  the  term  "dividend"  does  not 
include — 

(1)  Any  dividend  which  is  reinvested 
pursuant  to  a  qualified  plan  in  stock  of  a 
public  utility  (irrespective  of  the  amount 
thereof  paid  to  any  person,  and 
irrespective  of  whether  the  recipient 
makes  the  election  required  by  section 
305(e)(2)(B)).  See  section  305(e)(2)(A) 
and  the  regulations  thereunder. 

(2)  Any  amount  treated  as  a  taxable 
dividend  by  reason  of  section  302 
(relating  to  redemptions  of  stock). 

(3)  Any  amount  which  is  treated  as  a 
taxable  dividend  by  reason  of  section 
306  (relating  to  disposition  of  certain 
stock). 

|4)  Any  amount  which  is  treated  as  a 
taxable  dividend  by  reason  of  section 
356  (relating  to  receipt  of  additional 
consideration  in  connection  with  certain 
reorganizations). 

(5)  Any  amount  which  is  treated  as  a 
taxable  dividend  by  reason  of  section 
1081(e)(2)  (relating  to  certain 
distributions  pursuant  to  an  order  of  the 
Securities  and  Exchange  Commission). 

(6)  Any  amount  described  in 
paragraphs  (b)(4).  (5),  or  (6)  of 
§  35.3454(a)-l. 

(7)  Any  amount  paid  by  a  foreign 
corporation  that  is  not  engaged  in  trade 
or  business  in  the  United  States  during 
the  calendar  year  of  the  payment  except 
to  the  extent  that,  within  the  United 
States,  the  foreign  corporation  or  any 
person  acting  as  a  paying  agent  or  a 
middleman  pays  such  amount  to  a 
United  States  person.  In  such  case  the 
foreign  corporation,  paying  agent,  or 
middleman  shall  be  the  person  required 
to  withhold  tax  under  subchapter  B  of 
chapter  24  of  the  Code.  A  foreign 
corporation,  paying  agent,  or  middleman 
may,  absent  actual  knowledge  to  the 
contrary,  treat  a  person  to  whom  a 
dividend  is  paid  within  the  United 
States  as  not  being  a  United  States 
person  if  the  foreign  corporation,  paying 
agent,  or  middleman  receives  a 
statement  described  in  §  35.3454(a)-l 
(c)(3)  (and,  if  the  person  to  whom  the 
dividend  is  paid  is  an  individual,  if  such 
person  establishes  to  the  foreign 
corporation,  paying  agent,  or  middleman 
that  he  holds  a  passport  from  a  state 
other  than  the  United  States).  See 


§  35.3454{a}-l  (c)(4)  regarding  the 
determination  by  the  paying  agent  or 
middleman  of  whether  or  not  the  foreign 
corporation  is  engaged  in  trade  or 
business  in  the  United  Slates  during  the 
calendar  year. 

(8)  Any  amount  which  is  a  capital  gain 
dividead,  as  defined  in  section 
852(b)(3)(C),  distributed  by  a  regulated 
investment  company. 

(9)  Any  amount  which  is  a  capital  gain 
dividend,  as  defined  in  section 
857(b)(3)(C),  distributed  by  a  real  estate 
investment  trust. 

(10)  Any  amount  which  is  an  exempt- 
interest  dividend,  as  defined  in  section 
852(b)(5)(A),  of  a  regulated  investment 
company. 

(11)  Any  amount  paid  or  treated  as 
paid  during  a  year  by  a  regulated 
investment  company  provided  that  it  is 
reasonably  estimated  that  95  percent  or 
more  of  all  dividends  paid  or  treated  as 
paid  dimng  the  year  are  exempt-interest 
dividends.  For  purposes  of  this 
subparagraph,  the  term  "exempt-interest 
dividend"  does  not  include  a  capital 
gain  dividend.  If,  at  the  time  the 
payment  is  made,  the  payor  does  not 
know  but  is  able  reasonably  to  estimate, 
as  provided  in  §  35.3451(b)(3)-l(b)(2), 
that  the  payment  is  excepted  from  the 
requirement  of  withholding  by  this 
subparagraph,  the  payor  may  so  treat 
such  payment. 

If  the  portion  of  a  dividend  which 
would  be  excepted  from  the  requirement 
of  withholding  by  paragraph  (c)(8).  (9), 
or  (10)  of  this  paragraph  is  unknown  to 
the  payor  at  the  time  the  payment  is 
made,  the  payor  may  reasonably 
estimate  such  amount  as  provided  in 
§  35,3451(b)(3)-l(b)(2). 

(d)  Example.  The  application  of  the 
provisions  of  paragraph  (c)(7)  of  this 
section  may  be  illustrated  by  the 
following  example: 

Example.  Corporation  X,  a  foreign  country 
Z  corporation  which  is  not  engaged  in  trade 
or  business  in  the  United  States,  issues  its 
stock  in  a  public  offering  outside  the  United 
States.  M.  a  United  States  person  whose 
office  is  in  the  United  States,  acquires  a 
portion  of  the  issue  on  behalf  of  certain 
United  States  citizens  who  are  not  exempt 
individuals.  M  causes  the  stock  so  acquired 
to  be  held  outside  the  United  Slates  by  Y.  a 
foreign  corporation  engaged  in  the 
commercial  banking  business.  Dividends  paid 
by  Corporation  X  with  respect  to  the  shares 
held  by  Y  are  paid  in  foreign  country  Z 
currency  to  Y.  Y  exchanges  the  amount 
received  into  United  States  dollars  and 
transfers  such  amount  to  M  at  M's  office  in 
the  United  States.  M,  acting  as  collection 
agent  for  the  United  States  investors,  then 
transfers  the  dividends  to  such  investors  net 
of  an  amount  that  M  charges  as  an 
administrative  fee  for  its  services.  As 
Corporation  X  is  not  engaged  in  trade  or 
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business  in  the  United  States,  the  dividends  it 
pays  are  not  considered  to  be  dividends  for 
puqjoses  of  withholding  under  section  3451. 
Therefore,  neither  Corporation  X  nor  Y  is 
required  to  withhold  tax  under  section  3451. 
However,  as  M  has  made  payment  of  the 
dividends  within  the  United  Slates  to  United 
States  citizens  who  are  not  exempt 
individuals.  M  is  required  to  withhold  tax 
under  section  3451.  The  amount  subject  to 
withholding  is  the  entire  amount  of  the 
dividends  without  reduction  for  the 
administrative  fee  charged  by  M. 

§  35.3454(c)- 1     Patronage  dividends. 

(a)  In  general.  The  term  "patronage 
dividend"  means — 

(1)  The  amount  of  any  patronage 
divided  (as  defined  in  section  1388(a)) 
which  is  paid  in  money,  qualified 
written  notice  of  allocation,  or  other 
property  (except  nonqualified  written 
notice  of  allocation), 

(2)  Any  amount  described  in  section 
1382(c)(2)(A)  (relating  to  certain 
nonpatronage  distributions),  which  is 
paid  in  money,  qualified  written  notice 
of  allocation,  or  other  property  (except 
nonqualified  written  notice  of 
allocation)  by  an  organization  described 
in  section  521  (relating  to  certain  exempt 
farmers'  cooperatives), 

(3)  Any  amount  paid  in  money  or 
other  property  (except  written  notice  of 
allocation)  in  redemption  of 
nonqualified  written  notice  of  allocation 
previously  paid  as  a  patronage  dividend 
as  described  in  paragraph  (a)(1)  of  this 
section  or  as  a  distribution  with  respect 
to  earnings  derived  from  nonpatronage 
sources  as  described  in  paragraph  (a)(2) 
of  this  section. 

(b)  Qualified  written  notices  of 
allocation.  (1)  In  determining  the 
amount  of  a  patronge  dividend  to  be 
taken  into  account — 

(i)  A  qualified  written  notice  of 
allocation  as  described  in  section 
1388(c)(1)(A)  (relating  to  a  written  notice 
of  allocation  that  may  be  redeemed  at 
its  stated  dollar  amount  within  90  days 
of  issuance,  if  the  distributee  receives 
written  notice  of  such  right  of 
redemption  as  required  in  §  1.1388- 
1  (c)(2)  and  20  percent  of  such  patronage 
dividend  or  payment  is  paid  in  money  or 
qualified  check)  shall  be  taken  into 
account  at  its  stated  dollar  amount. 

(ii)  A  qualified  written  notice  of 
allocation  as  described  in  section 
1388(c)(1)(B)  (relating  to  a  written  notice 
of  allocation  which  the  distributee  has 
consented  to  taken  into  account  at  its 
stated  dollar  amount)  shall  be  taken  into 
account  only  if  50  percent  or  more  of  the 
patronage  dividend  (as  defined  in 
paragraph  (a)  of  this  section)  of  which 
such  qualified  written  notice  of 
allocation  in  part  is  paid  in  money  or  by 
qualified  check.  In  such  a  case,  such 


qualified  written  notice  of  allocation 
shall  be  taken  into  account  at  its  stated 
dollar  amount.  For  purposes  of  this 
section,  if  an  organization  pays  less  than 
50  percent  of  such  patronage  dividend  of 
which  such  qualified  written  notice  of 
allocation  is  a  part,  in  money  or 
qualified  check,  and  within  the  same 
payment  period  for  such  patronage 
dividend  redeems  some  or  all  of  the 
written  notice  of  allocation  so  that  50 
percent  or  more  is  actually  paid,  then, 
for  purposes  of  this  section,  such 
payments  will  satisify  the  50  percent 
payment  requirement,  and  withholding 
of  10  percent  on  the  stated  amount  of 
such  qualified  written  notice  of 
allocation  will  be  required. 

(iii)  Money  shall  have  the  meaning 
given  to  it  in  §1.13.38-l(c)(l](ii). 

(iv)  Qualified  check  shall  have. the 
meaning  given  to  it  in  section  1388(c)(4) 
and  the  regulations  thereunder. 

(2)  The  requirements  of  section  3451 
shall  have  no  effect  in  the  determmation 
of  whether  a  patronage  dividend  meets 
the  requirements  of  section  1388(c)(1) 
that  20  percent  or  more  of  the  amount  of 
the  patronage  dividend  or  payment  be 
paid  in  money  or  by  a  quahiied  check. 
Thus,  for  example,  in  a  case  where  an 
organization  distributes  a  written  notice 
of  allocation  described  in  section 
1388(c)(lKA)  (relating  to  a  written  notice 
of  allocation  redeemable  90  days  from 
issuance),  the  fact  that  an  organization 
must  withhold  10  percent  of  the  sum  of 
the  stated  amount  of  the  qualified 
written  notice  of  allocation  and  the 
money  or  qualified  check  that  is  a  part 
of  the  patronage  dividend,  thereby 
reducing  the  amount  of  cash  or  qualified 
check  the  distributee  will  actually 
receive,  does  not  reduce  the  percentage 
received  by  the  patron  for  purposes  of 
the  20  percent  requirement  of  that 
section. 

(3)  If  an  organization  makes  a 
distribution  consisting  in  whole  or  in 
part  of  a  written  notice  of  allocation  and 
qualified  check  and  at  the  time  of  such 
distribution  is  unable  to  determine 
whether  such  written  notice  of 
allocation  and  such  check  constitute  a 
qualified  written  notice  of  allocation 
under  section  1388(c)(1)(B)  subject  to 
w-ithholding,  such  organization  shall,  for 
purposes  of  this  section,  treat  such 
written  notice  of  allocation  as  a 
qualified  written  notice  of  allocation 
subject  to  withholding  under  3451. 

§  35.3455(b>-1    Special  rule  regarding 
original  Issue  discount. 

(a)  General  rule,  ^xcept  as  otherwise 
provided  in  this  section,  the  tax  under 
section  3451  shall  apply  to  such  interest 
as  consists  of  the  amount  of  original 
issue  discount  on  an  obligation,  as 


defined  in  section  1232(b)(1).  which  is 
includible  in  gross  income  of  the  holder 
during  the  calendar  year.  Any  such 
amount  (including  any  original  issue 
discount  on  a  short-term  Government 
obligation,  as  defined  in  section 
12321a)13)),  shall  be  treated  as  a 
payment  of  interest  from  which  tax  must 
be  deducted  and  withheld  to  the  extent 
required  under  section  3451.  Thus,  for 
example,  the  tax  under  section  3451 
does  not  apply  to  an  obligation  held  by 
an  exempt  individual  or  to  an  obligation 
(including  an  obfigation  having  a 
maturity  not  exceeding  6  months  from 
the  date  of  issue)  held  by  a  nonresident 
alien  individual  since  such  original  issue 
discount  is  an  amount  described  in 
§  35.3454(a)-l(b)  (4)  or  (5) 

(b)  Short-term  obligations — 
(1|  DrHnitinn.  For  purposes  of  this 
section,  a  short-term  obligation  is  an 
obligation  with  a  fixed  maturity  date  not 
exceeding  1  year  from  the  date  of  issue. 

(2)  Time  of  withholding,  (i)  In  the  case 
of  a  short-term  obligation  with  respect 
to  which  there  is  no  interest  payable 
prior  to  maturity,  the  tax  under  section 
3451  shall  be  computed  on  the  amount  of 
original  issue  discount  which  is 
includible  in  gross  income  of  the  holder. 
The  amount  of  such  tax  shall  be 
deducted  and  withheld  at  the  maturity 
of  such  obligation. 

(ii)  In  the  case  of  a  short-term 
obligation  with  respect  to  which  there  is 
interest  payable  prior  to  maturity,  at  all 
times  prior  to  the  maturity  of  such 
obligation,  the  tax  under  section  3451 
shall  apply  only  to  the  interest  payment 
and  not  to  any  amount  of  original  issue 
discount.  The  tax  under  section  3451  on 
the  stated  interest  payment  shall  be 
deducted  and  withheld  at  the  time  such 
interest  is  paid  or  credited.  At  maturity, 
the  tax  imposed  by  section  3451  shall  be 
computed  on  the  sum  of  an\  interest 
payment  made  and  the  amount  of 
original  issue  discount  which  is 
includible  in  gross  income  of  the  holder 
and  shall  be  deducted  and  wthheid  at 
that  time. 

(3)  Transferred obljgmjoris  a:  lAiepI 
as  provided  in  (b)(3)|ii)  of  this  section,  in 
the  case  of  a  short-term  obligation 
which  is  transferred  from  the  original 
holder,  the  tax  under  section  3451  shall 
apply  to  the  original  issue  discount  of 
such  obligation  without  regard  to  the 
amount  paid  by  any  subsequent  holder 
for  such  obligation. 

(ii)  At  the  time  of  redemption  of  a 
short-term  obligation,  a  subsequent 
holder  may  establish  the  pnce  at  which 
such  holder  purchased  the  obligation 
and  the  date  of  such  purchase.  Such 
purchase  price  shall  then  be  treated  as 
the  original  issue  price  for  purposes  of 
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computing  the  amount  of  original  issue 
discount  which  is  sut^ct  to  the  tax 
under  section  1451.  The  purchase  price 
and  the  date  of  purchase  of  an 
obligation  may  be  established  by 
confirmdtion  receipt  or  other  record  of  a 
similar  type  or.  if  the  obirgation  is 
redeemed  by  or  through  the  person  from 
which  the  obligation  was  purchased,  by 
the  records  of  the  person  from  which 
purchased. 

(iiij  If  the  holder  of  a  transferred 
obligation  fails  to  supply  information  as 
provided  in  (ii)  concerning  the  purchase 
price  and  the  date  of  purchase  of  such 
obligation,  the  person  redeeming  the 
obhgation  shall  determine  the  tax  under 
section  3451  as  though  the  obligation 
were  purchased  by  the  holder  on  the 
date  of  issue  and  at  the  issue  price  as 
indicated  in  standard  financial  sources. 
In  the  case  of  a  Treasury  bill,  the 
purchase  price  shall  be  assumed  to  be 
the  average  noncompetitive  price  of  a 
52- week  bill  with  the  same  CUSIP 
number  and  the  same  maturity  date  as 
the  bill  being  redeemed. 

(ivj  If  a  short-term  obligation  is 
transferred  by  a  holder,  the  tax  under 
section  3451  shall  not  apply  to  any 
amount  paid  for  such  obligation.  Thus, 
the  purchaser  of  such  obligation  is  not 
required  to  deduct  and  withhold  any  tax 
under  section  3451  from  the  purchase 
price. 

(c)  Long-term  obligation — 
(1)  Definition.  For  pnrposes  of  this 
section,  a  long-term  obligation  is  one 
with  a  fixed  maturity  date  that  is  more 
than  1  year  from  the  date  of  issue. 

(2)  Time  of  withholding,  ff)  In  the  case 
of  a  long-term  obligation  with  respect  to 
which  there  are  no  cash  pajrments  prior 
to  maturity,  the  tax  under  section  3451 
shall  be  deducted  and  withheld  only  at 
maturity  and  only  with  respect  to  the 
original  issue  discormt  includable  in  the 
income  of  the  hoWer  during  the  calendar 
year  in  which  the  bond  matures.  For 
purposes  of  this  sectkm.  the  term  "cash 
payments"  indndes  checks  and  other 
monetary  media  of  exchange. 

(ii)  In  the  case  of  a  long-term 
obligation  which  is  in  registered  form 
and  which  provides  for  cash  payments 
(whether  consisting  of  mterest  or 
principal)  prior  to  3ie  maturity,  the  tax 
under  section  3451  shall  be  computed  on 
the  sum  of  the  amount  of  stated  interest 
paid  and  the  tsiginal  issue  discount 
which  is  inciudabie  in  the  gross  income 
of  the  holder  for  that  calendar  year.  The 
tax  shall  be  deducted  and  withheld  at 
the  time  such  cash  pasrmenta  are  made. 
The  tax  which  is  required  to  be 
deducted  and  withheld  shall  not  exceed 
the  amount  of  cash  payments.  If  more 
than  one  cash  payment  is  made  during  a 
calendar  year,  the  lax  which  is  required 


to  be  withheld  with  respect  to  original 
issue  discount  shall  be  allocated  among 
all  the  cash  payments  in  the  ratio  that 
each  cash  payment  bears  to  the  total  of 
the  cash  payments.  Thus,  if  during  the 
cilendar  year,  two  equal  cash  payments 
of  stdted  interest  are  made,  one-half  of 
the  original  issue  discount  includible  in 
gross  income  of  the  holder  for  that 
calendar  year  shall  be  taken  into 
account  in  computing  the  tax  which 
must  be  withheld  from  each  cash 
pnyment. 

(ui)  In  the  case  of  a  long-term 
obligation  which  is  in  bearer  form  and 
with  respect  to  which  there  is  stated 
interest  payable  prior  to  maturity,  at  all 
times  prior  to  the  maturity  of  the 
obligation  the  tax  under  section  3451 
shall  apply  only  to  the  stated  interest 
payment  and  not  to  any  amount  of 
original  issue  discount.  The  tax  under 
section  3451  on  the  stated  interest 
payment  shall  be  deducted  and  withheld 
at  the  time  stated  interest  is  paid  or 
credited.  At  maturity,  the  tax  imposed 
by  section  3451  shall  apply  to  the  sum  of 
any  stated  interest  payment  made  and 
the  amount  of  original  issue  discount 
which  is  includible  in  gross  income  of 
the  holder  during  the  year  of  maturity. 
(3)  Transferred  obligations.  [\)  In  the 
case  of  a  long-term  obligation  which  is 
transferred  from  the  original  holder,  the 
tax  under  section  3451  shall  apply  to  the 
original  issue  discount  of  such  obligation 
without  regard  to  any  amount  paid  by  a 
subsequent  holder  at  the  time  of  transfer 
which  exceeds  the  obligation's  original 
issue  price,  increased  by  the  portion  of 
original  issue  discount  previously 
includible  in  the  gross  income  of  any 
holder. 

(ii)  If  a  long-term  obhgation  is 
transferred,  the  tax  under  section  3451 
shall  not  apply  to  any  amount  paid  for 
such  obligation.  Thus,  the  purchaser  is 
not  required  to  deduct  and  withhold  any 
tax  under  section  3451  with  respect  to 
the  purchase  price  of  the  obKgation. 

(d]  Examples.  The  application  of  the 
provisions  of  this  section  may  be 
illustrated  by  the  following  examples: 

Example  (IJ.  On  January  1,  1980.  A 
purchases  at  original  issue,  for  $7.(XK)  cash.  X 
Corporation"!  S-jear  bond  which  has  a  stated 
redemption  price  at  maturity  of  SlOiOOO.  The 
bond  provides  form  interest  payment*  prior 
to  maturity.  The  ratable  moBthly  portisn  of 
original  issue  diicourU  determined  aoder 
section  1232(a)(3)  is  $50.  If  A  holds  the  bond 
for  12  months  of  his  taxable  year.  A  must 
include  $600  (/.«..  $GfflDil2  months]  in  kls  gross 
income  for  that  year  and  in  eckch  sabacquent 
year  that  he  holds  the  bond  for  the  entire  12 
months.  No  amount  of  the  $600  of  original 
issue  discount  rncludfble  in  A's  gross  income 
IS  subject  to  wfthhofding  nnder  section  3451 
since  no  amount  of  cash  has  t>een  paid. 
Assume  tliat  A  holds  the  bond  until  maturity 


on  December  31.  1904,  and  the  bond  is 
redeemed  fat  $10,000  on  that  date.  The 
amount  subject  to  witiiholding  is  $600.  ihe 
dmount  of  origBial  issue  discount  includible 
in  A's  gross  income  during  the  calendar  year. 

ExampJe  (2).  Assome  the  same  facts  as  in 
example  (I)  except  tbat  A  does  not  hold  the 
bond  until  maturity  but  rather  sells  it  to  B  on 
January  1. 1984,  for  $0,540.  No  amount  of  the 
sale  price  is  subject  to  withholding.  When  B 
redeems  the  bond  at  maturity,  the  amount 
subject  to  withholding  is  the  $800  of  original 
issue  discount  accrued  during  1984  even 
though  B  paid  more  for  the  bond  than  the 
original  issue  price  increased  by  the  amount 
of  the  original  issue  discount  iacludible  in  the 
income  of  A.  B,  as  a  subsequent  holder,  is 
treated  the  same  as  the  original  holder  for 
purposes  of  determining  the  amount  subject 
to  withholding  on  redemption. 

Example  (3).  On  January  1, 1984,  D 
purchases  a  Treasury  bill  with  a  maturity  of 
52  weeks  at  the  original  issue  price  of  58.736. 
At  maturity  on  December  31.  1984,  D  may 
redeem  the  bif!  for  $10,000.  The  amount 
subject  to  withholding  on  the  date  of  maturity 
is  $1,284  (the  difference  between  the  stated 
redemption  |wice  at  maturity.  $10,000,  and  D's 
purchase  price  for  the  oWigatioa.  $8,736). 

Example  (4).  Assume  the  same  facts  as  in 
example  [3)  except  that  D  sells  the  Treasury 
bill  on  March  1. 1984.  to  E  through  broker  V  E 
pays  $8,940  for  the  bilL  No  amount  of  the 
sales  price  is  subject  to  withholding.  E 
redeems  the  Treasury  bill  through  broker  Y  at 
maturity.  E  establishes  through  Y's  records 
that  E  paid  $8,940  to  D  for  the  Treasury  bill 
on  March  1. 1984.  The  amount  subject  to 
withholding  at  maturity  is  $1,060  (the 
difference  b^ween  the  stated  redemption 
price  at  matuTity,  $ia0OO.  and  E's  purchase 
price  of  $8,940). 

Example  (5).  On  January  1,  1985.  F 
purchases  at  original  issue,  for  $7,500  cash,  Z 
Corporation's  30-yeaT  bond  which  has  a 
stated  redemption  price  at  maturity  of 
$10,000.  The  bond  provides  for  annual 
interest  pajrments  of  $1,000.  Assuming  F 
holds  the  bond  for  all  of  calendar  year  1985. 
the  amount  of  original  issue  discount  which  is 
includible  m  Fs  groas  income  during  1985  is 
$7.83.  On  December  31, 1985,  Z  makes  its 
$10,000  interest  payment  to  F.  Z  must 
withhold  SlOa78  (/.«.,  .10  x  $1,007  83)  on  that 
date. 

Example  (6).  Broker  G  acquires  a  bond 
issued  in  1980  by  the  United  States  Treasury 
through  the  Bureau  of  Public  Debt.  Broker  G 
sells  interests  in  the  bond  to  the  public  after 
December  31, 1982.  A  purchaser  may  acquire 
an  interest  in  any  interest  payment  falling 
due  under  the  bond  or  an  interest  in  the 
principal  of  the  bond.  Under  section  1232B. 
each  bond  component  is  treated  as  an 
obligation  issued  with  original  issue  discount 
equal  to  the  excess  of  the  stated  redemption 
price  at  maturity  ever  the  purchase  price  of 
the  bond  coniponeiU.  The  interests  sold  by  B 
are  obligations  of  a  type  offered  to  the  public. 
The  bond  is  held  by  Custodian  H  for  the 
benefit  of  the  persons  acquiring  these 
interests.  On  receipt  of  interest  and  principal 
payments  under  the  bond,  Custodian  H 
transfers  the  amount  received  to  the  person 
whose  ownership  interest  corresponds  to  the 
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i)ond  component  giving  rise  to  the  payment. 
On  luiiuary  1.  1983,  ].  a  calendar  year 
;..\payer.  purchases  from  G,  for  $826.45  cash. 
a  Si  ,000  intprest  coupon  payable  on 
Uecember  31,  1984.  During  1983,  ]  must 
in(  lude  $82.65  in  income  [i.e.,  the  amount  of 
uriginal  issue  discount  accruing  during  1983). 
\(i  Hmount,  however,  is  subject  to 
withholding  since  no  cash  payment  is  made. 
During  1984,  ]  must  include  $90.90  in  income 
(.  ( ..  the  amount  of  original  issue  discount 
dccruing  during  1984).  On  December  31,  1984, 
H  prtys  I  S990  91  (/  e.,  $1,000— (.10  \S90.90]) 
nnd  withholds  S9.09. 

§  35.3456(b)- 1     Annual  withholding  by 
financial  Institutions. 

(a)  In  general.  A  financial  institution 
described  in  paragraph  (e)  of  this 
spction  may  elect  to  defer,  until  a  date 
that  is  not  later  than  the  last  day  of  any 
calendar  year,  deduction  and 
withholding  of  the  tax  imposed  by 
section  3451  during  such  entire  year  on 
interest  paid  or  credited  on  any  type  of 
iicciount  described  in  paragraph  (b)  of 
this  section. 

(li|  Interest  paid  on  amounts  subject 
I'o  election.  Only  interest  paid  or 
credited  on  the  following  types  of 
accounts  is  subject  to  the  election 
licscribed  in  paragrah  (a)  of  this  section: 

(1)  Ordinary  savings  accounts  not 
subject  to  a  required  maturity  or  notice 
period  that  are  evidenced  by  a 
passbook,  a  statement  savings  notice,  or 
Similar  instrument, 

(2)  Regular  share  accounts. 

(3)  Savings  deposits  in  accounts  with 
respect  to  which  the  depositor  is  not 
required  by  the  deposit  contract  but  may 
at  any  time  be  required  by  the  financial 
institution  to  give  notice  in  writing  of  an 
intended  withdrawal  not  less  than  14 
days  before  such  withdrawal  is  made 
(whether  or  not  such  notice  is  in  fact 
required),  and  which  is  not  payable  on  a 
specified  date  or  at  the  expiration  of  a 
specified  time  after  the  date  of  deposit, 
or 

(4)  Transaction  accounts  as  defined  in 
12  U.S.C.  section  461(b)(1)(C). 

(c)  Additional  requirements.  A 
financial  institution  electing  under 
paragraph  (a)  of  this  section  must  assure 
that— 

(1)  The  balance  of  any  account  subject 
to  the  election  (except  as  otherwise 
provided  in  §  35.3451(b)(4)-l  (relating  to 
withholding  from  alternate  source))  shall 
not  at  any  time  be  less  than  an  amount 
equal  to  the  tax  under  section  3451  that 
would  have  been  deducted  and  withheld 
as  of  such  time  if  the  election  were  not 
in  effect,  and 

(2)  If  an  account  subject  to  the 
election  is  closed  prior  to  the  date  on 
which  the  tax  under  section  3451  would 
be  deducted  and  withheld  as  a  result  of 
the  election,  the  tax  shall  be  deducted 


and  withheld  before  the  time  of  closing 
such  account  (unless  the  payor  elects  to 
withhold  such  tax  from  an  alternate 
source  as  provided  in  {  35.3451  (b)(4)-l) 

(d)  Rules  for  making  the  election.  If 
this  election  is  made  with  respect  to  a 
type  of  account,  it  must  be  made  with 
respect  to  all  interest  paid  on  accoujits 
of  a  similar  type  described  in  paragraph 
(b)  of  this  section.  Accounts  are  of  a 
similar  type  if  the  requirements  relating 
to  the  amount  of  deposit  necessary  to 
establish  and  maintain  the  account,  the 
terms  for  the  withdrawal  of  amounts 
from  the  account,  and  the  method  nf 
computation  of  interest  are  substiintially 
similar.  The  election  mu.^t  be  made  for  • 
rir.  entire  calendar  year,  except  ihal,  for 
1983.  the  election  must  be  made  for  the 
period  from  July  1  through  December  31. 
The  election  must  be  made  before  the 
close  of  the  5th  busmess  day  of  the 
calendar  year  (July  8  for  1983).  •  ■ 
This  election  is  made  by  so  indicating 
on  the  taxpayer's  books  and  records  by 
the  date  described  in  the  preceding 
sentence  and  on  the  return  required  b\ 

§  35.6011  (a )-1  (a)  used  for  reporting  the 
deposit  and  payment  of  taxes  withheld 
under  section  3451.  This  election  may 
not  be  revoked  for  the  year  for  uhich  it 
is  made. 

(e)  Financial  institutions  eh^^ible  to 
make  election.  The  following  financial 
institutions  are  eligible  to  make  this 
election; 

(1)  Persons  carrying  on  the  banking 
business, 

(2)  Mutual  savings  banks, 

(3)  Savings  and  loan  associations, 

(4)  Building  and  loan  associations, 

(5)  Cooperative  banks, 

(6)  Homestead  associations, 

(7)  Credit  unions. 

(8)  Industrial  loan  associations  or 
banks,  and 

(9)  Any  savings  or  thrift  institution  that 
is  chartered  and  supervised  under 
Federal  or  State  law. 

§  35.3456(c)- 1     Tax  paid  by  recipient. 

If  the  payor  in  violation  of  the 
provisions  of  section  3451  fails  to  deduct 
and  withhold  the  tax,  and  thereafter  the 
income  tax  against  which  the  tax  under 
section  3451  may  be  credited  is  paid,  the 
tax  under  section  3451  shall  not  be 
collected  from  the  payor.  Suf;h  payment 
does  not,  however,  operate  to  relieve  the 
payor  from  liability  for  penalties  or 
additions  to  the  tax  applicable  in 
respect  of  such  failure  to  deduct  and 
withhold.  The  payor  will  not  be  relieved 
of  his  liability  for  payment  of  the  tax 
required  to  be  withheld  unless  he  can 
show  that  the  tax  against  which  the  tax 
under  section  3451  may  be  credited  has 
been  paid.  See  §  35.3451(c)-l,  relating  to 
liability  for  the  tax. 


§  35^01 1(a>-1  Returns  of  Income  tax 
withheld  from  Interest,  dividends,  and 
patrtmsge  dWidends. 

(a)  /n  general — ( 1 )  Annual  returns. 
Except  as  otherwise  provided  in 
paragraph  (b)  of  this  paragraph,  every 
payor  required  to  withhold  taxes  from 
interest,  dividends,  and  patronage 
dividends  pursuant  to  section  3451  shall 
m.ike  a  return  upon  the  prescribed  form 
regarding  such  taxes  for  the  first 
calendar  year  in  which  it  is  required  to 
deduct  and  withhold  such  tax  and  for 
each  subsequent  calendar  year  (whether 
or  not  the  payor  is  required  to  deduct 
and  withhold  the  tax  imposed  by  section 
3451  theretnj  until  it  has  filed  a  final 
return. 

(2)  Finai  returns.  A  payor  who  is 
required  to  make  a  return  pursuant  to 
paragraph  (a)(1)  of  this  section  and  who 
in  any  return  period  is  no  longer 
required  to  withhold  the  tax  under 
section  3451  in  respect  of  which  he  is 
required  to  make  such  return  shall  make 
a  final  return  for  s'jch  period.  E^ch 
return  made  as  a  final  return  shall  be 
marked  "Final  return"  by  the  person 
filing  the  return.  Every  person  filing  a 
final  return  shall  furnish  information 
showing  the  last  date  on  which  the  lax 
under  section  3451  was  required  to  be 
withheld,  A  payor  who  has  only 
temporarily  ceased  to  pay  interest, 
dividends,  and  patronage  dividends 
shall  not  make  a  final  return  but  shall 
continue  to  file  returns.  There  shall  be 
executed  as  a  part  of  each  final  return  a 
statement  showing  the  address  at  which 
the  records  required  by  the  regulations 
in  this  part  will  be  kept,  the  name  of  the 
person  keeping  such  records,  and,  if  the 
business  of  a  payor  has  been  sold  or 
otherwise  transferred  to  another  person, 
the  name  and  address  of  such  person 
and  the  date  on  which  such  sale  or 
transfer  took  place.  If  no  such  sale  or 
transfer  occurred  or  the  payor  does  not 
know  the  name  of  the  person  to  whom 
the  business  was  sold  or  transferred, 
that  fact  should  be  included  in  the 
statement.  Such  stalemtjnt  shall  include 
any  information  required  liy  this  section 
as  to  the  date  of  the  last  payment  of 
interest,  dividends,  or  patronage 
dividends, 

(b)  Monthly  returns — (1)  Requirement. 
The  provisions  of  this  paragraph  are 
applicable  in  respect  of  the  taxes 
reportable  on  the  form  prescribed 
pursuant  to  this  section.  An>  payor  who 
is  required  by  paragraph  (a|  of  this 
section  to  make  annual  returns  upon 
such  form  shall,  in  lieu  of  making  armual 
returns,  make  returns  of  such  taxes  in 
accordance  with  this  paragraph  if  he  is 
so  notified  in  writing  by  the  district 
director.  The  district  director  mav  so 
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notify  any  payor  (i]  who,  by  reason  of 
notification  as  provided  in  i  35.7512-1. 
is  required  to  comply  with  the 
provisions  of  such  S  35.7512-1,  or  (ii) 
who  has  failed  to  (A)  make  any  such 
return  upon  the  prescribed  form,  (B)  pay 
tax  reportable  on  such  form,  or  [C] 
deposit  any  such  tax  as  required  under 
the  provisions  of  5  35.6302(c)-l.  Every 
payor  so  notified  by  the  district  director 
shall  make  a  return  for  the  calendar 
month  in  which  the  notice  is  received 
and  for  each  calendar  month  thereafter 
(whether  or  not  the  tax  imposed  by 
section  3451  is  required  to  be  deducted 
and  withheld  in  any  such  month)  until  it 
has  filed  a  final  return  or  is  required  to 
make  annual  returns  pursucint  to 
notification  as  provided  in  subparagraph 
(2)  of  this  paragraph.  However,  if  the 
notice  provided  for  in  this  subparagraph 
is  received  after  the  close  of  the  first 
month  of  a  calendar  year,  the  first  return 
under  this  section  shall  be  made  for  the 
period  begiiuiing  wth  the  first  day  of  the 
year  and  ending  with  the  last  day  of  the 
month  in  which  the  notice  is  received. 
Each  return  required  under  this  section 
shall  be  made  upon  the  prescribed  form, 
except  that,  if  some  other  form  is 
furnished  by  the  district  director  for  use 
in  lieu  of  such  prescribed  form,  the 
return  shall  be  made  on  such  other  form. 

(2)  Termination  of  requirement.  The 
district  director,  in  his  discretion,  may 
notify  the  p^yor  in  writing  that  it  shall 
discontinue^e  filing  of  monthly  returns 
under  this  seckon.  If  the  payor  is  so 
notified,  the  last  month  for  which  a 
return  shall  be  made  under  this  section 
is  the  month  in  which  such  notice  of 
discontinuance  is  received.  Thereafter, 
the  payor  shall  make  annual  returns  in 
accordance  with  the  provisions  of 
paragraph  (a)  of  this  section.  The  annual 
return  for  the  year  in  which  the  payor's 
monthly  return  requirement  was 
terminated  must  include  all  taxes 
required  to  be  withheld  from  interest, 
dividends,  and  patronage  dividends 
during  the  year  including  those  required 
to  be  withheld  during  the  months  for 
which  monthly  returns  were  required  to 
be  filed  under  subparagraph  (1)  of  this 
paragraph. 

(c)  information  returns  on  Form  1099. 
See  §§  1.6042-2, 1.6044-2,  and  5f.6049-l 
for  requirements  regarding  information 
returns  on  Form  1099  with  respect  to 
dividends,  patronage  dividends,  and 
interest  respectively. 

(d)  Time  and  place  for  frhng  returns. 
For  provisions  relating  to  the  time  and 
place  for  fHing  returns  required  under 
this  section,  §8  35.fl071fa)-l  and 
31.6091-1,  respectively. 


§  35.6071fa>-t    -nnwforlMnti 
other  docotnenta. 

(a)  Income  tax  withheld  from  interest, 
dividends,  and  patronage  drridends — (1) 
Annual  returns.  Each  retnm  required  to 
be  made  under  §  35.e(ni(a)-lfa) 
regarding  returns  of  tax  withheld  from 
interest,  dividends,  and  patronage 
dividends  under  section  3451  shall  be 
filed  on  or  before  the  last  day  of  the  first 
calendar  month  following  the  year  for 
which  it  is  made.  However,  a  return  may 
be  filed  on  or  before  the  10th  day  of  the 
second  calendar  month  following  such 
period  if  timely  deposits  under 

§  35.6302[c)-l  have  been  made  in  full 
pa  vTnent  of  such  taxes  due  for  the 
period.  For  the  purpose  of  the  preceding 
sentence,  a  deposit  which  is  not 
required  by  such  regulations  in  respect 
of  the  return  period  may  be  made  on  or 
before  the  last  day  of  the  first  calendar 
month  following  the  close  of  such 
period,  and  the  timeliness  of  any  deposit 
will  be  determined  by  the  date  stamped 
on  the  applicable  deposit  form  by  an 
authorized  financial  institution  or  by  a 
Federal  Reserve  bank. 

(2)  Monthly  tax  returns.  Each  monthly 
return  required  to  be  made  under 

§  35.6011(a)-l(b)  (regarding  returns  of 
tax  withheld  from  interest,  dividends, 
and  patronage  dividends  under  section 
3451)  shall  be  filed  on  or  before  the 
fifteenth  day  of  the  first  calendar  month 
following  the  period  for  which  it  is 
made. 

(3)  Information  returns  on  Form  1099. 
See  §§1.6042-2,  1.6044-2,  and  5f.6049-l 
for  requirements  regarding  the  time  for 
filing  information  returns  on  Form  1099 
with  respect  to  dividends,  patronage 
dividends,  and  interest  respectively. 

(b)  Last  day  for  filing.  For  provisions 
relating  to  the  time  for  filing  e  return 
when  the  due  date  falls  on  Saturday, 
Sunday,  or  a  legal  hoUday,  see  the 
provisions  of  §  301.7503-1  of  this  chapter 
(Regulations  on  Procedure  and 
Administration). 

(c)  Late  filing.  For  additions  to  the  tax 
in  case  of  failure  to  file  a  return  within 
the  prescribed  time,  see  the  provisions 
of  §  301.6651-1  of  this  chapter 
(Regulations  on  Procedure  and 
Administration). 

§  35.6302(c)- 1     Use  of  Government 
depositaries  in  connection  wttti  taxes 
withheid  from  interest,  dividends,  and 
patronage  dividends. 

(a)  Requirement— [1]  In  general  (i) 
Except  as  provided  in  paragraph  fb)  of 
this  section  and  hereinafter  in  this 
paragraph  (a)(1),  if  at  the  close  of  any 
calendar  month  the  aggregate  amount  of 
undeposited  taxes  (as  defined  in 
paragraph(a)(l)(vi)  of  this  section  is  $500 
or  more,  the  payor  shall  deposit  the 


undeposited  taxes  in  an  authorized 
financial  instjtntion  or  a  Federal 
Reserve  bank  within  15  calendar  days 
after  the  cloee  of  such  calendar  month. 
However,  paragraph(a)(lX>)  of  this 
section  shall  not  apply  if  the  payor  was 
required  to  make  a  deposit  of  taxes 
pursuant  to  paragraph  (a)(l){ii)  of  this 
section  with  respect  to  an  eightfi- 
monthly  period  which  occurred  during 
the  calendar  month. 

(ii)  Except  as  provided  in  paragraph 
(b)  of  this  section  and  except  in  the  case 
of  first-time  3-banking-day  depositors  as 
defined  in  paragraph  (a)(l)(iv)  of  this 
section,  if  at  the  close  of  any  eighth- 
monthly  period  the  aggregate  amount  of 
undeposited  taxes  is  $3,000  or  more,  the 
payor  shall  deposit  the  undeposited 
taxes  in  an  authorized  financial 
institution  or  a  Federal  Reserve  bank 
within  3  banking  days  after  the  close  of 
such  eighth-monthly  period.  For 
purposes  of  determining  the  amount  of 
undeposited  taxes  at  the  close  of  an 
eighth-monthly  period,  undeposited 
taxes  consisting  of  taxes  required  to  be 
withheld  diuing  a  prior  eighth-monthly 
period  shall  not  be  taken  into  account  if 
the  payor  was  required  to  make  a 
deposit  with  respect  to  such  prior 
eighth-monthly  period.  The  excess  (if 
any)  of  a  deposit  over  the  actual  taxes 
for  a  deposit  period  shall  be  applied  in 
order  of  time  to  each  of  the  payor's 
succeeding  deposits  with  respect  to  the 
same  period  for  which  a  return  is 
required  to  be  filed,  until  exhausted,  to 
the  extent  that  the  amount  by  which  the 
taxes  for  a  subsequent  deposit  period 
exceed  the  deposit  for  such  subsequent 
deposit  period.  For  purposes  of 
paragraph  (a)(1)  (ii)  of  this  section, 
"eighth-monthly  period"  means  the  first 
3  days  of  a  calendar  month,  the  4th  day 
through  the  7th  day  of  a  calendar  month, 
the  8th  day  through  the  11th  day  of  a 
calendar  month,  the  12th  day  through 
the  15th  day  of  a  calendar  month,  the 
16th  day  through  the  19th  day  of  a 
calendar  month,  the  20th  day  through 
the  22th  day  of  a  calendar  month,  the 
23rd  day  through  the  25th  day  of  a 
calendar  month,  and  the  portion  of  a 
calendar  month  following  the  25fh  day 
of  such  month. 

(iii)  A  payor  will  be  considered  to 
have  complied  with  the  requirements  of 
paragraph  (a)(l)(ii)  of  this  section  for  a 
deposit  with  respect  to  the  close  of  an 
eighth-monthly  period  if — 

(A)  His  deposit  is  not  less  than  95 
percent  of  the  aggregate  amount  of  the 
taxes  required  to  be  withheld  under 
section.  3451  during  the  period  or  periods 
for  which  the  deposit  is  made,  and 

(B)  If  such  eighth-monthly  period 
occurs  in  a  month  other  than  the  last 
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monlh  of  a  period  for  which  a  return  fs 
required  to  be  filed  (hereinafter  in  this 
section  pefeired  to  tre  a  "return  periad"), 
he  deposits  any  undcrpayrpent  with  his 
first  deposit  ■which  is  otherwise  required 
to  be  made  after  the  15th  day  of  the 
followirjg  month. 

(K")  for  purposes  of  paragraph 
(a){l^ii)  of  this  section,  a  "first-time  3- 
banking-day  depositor"  is  a  payt«"  who 
establishes  to  the  satisfaction  of  the 
Commissioner  that  he  was  not  lequired 
(without  taking  this  exception  into 
account)  to  make  a  deposit  pursuant  to 
paragraph  (a)(l)(ii)  of  this  section  with 
respect  to  each  eighth-monthly  period  in 
any  preceding  month  of  the  current 
calendar  year  and  with  respect  to  each 
eighth-monthly  period  in  the  calendar 
year  preceding  the  current  calendar 
year.  A  payor  may  in  no  event  qualify  as 
a  "first-time  3  banking-day  depositor" 
with  respect  to  any  eighth-monthly 
period  if  the  undeposited  taves  at  the 
close  of  that  period  are  $10,000  or  more 

(v)  If  the  aggregate  amount  of  taxes 
(as  defined  in  paragraph  (a){l|(vi)  of  this 
section)  reportable  on  a  return  f(j!  a 
return  perit^d  exceeds  the  total  amount 
deposited  by  the  payor  pursuant  to 
(a)(l)(i)  or  (li)  of  this  section  foi  such 
return  period  by  Si  or  rr.ore,  the  payor 
shall,  on  or  before  the  last  dri\  uf  il:v 
tirst  calendar  month  following  the  close 
of  the  return  period,  deposit  with  an 
authorized  financial  instilution  or  a 
Federal  Reserve  bank  an  amount  equal 
to  the  amount  by  which  the  taxes 
reportable  on  the  return  exceed  the  loui 
deposits  (if  any)  made  pursuant  k) 
paragraph  (a)(l)(i)  or  (li)  of  this  section 
for  such  return  period 

(k'i)  As  used  in  this  paragiaph  la)(l), 
the  term  "taxes  '  means  the  tax  required 
to  be  withheld  on  interest  dividends, 
and  patronage  dividends  under  section 
:i451. 

(2)  Transitiunul  rulvs.  (i)  In  the  case  of 
a  calendar  month  which  begins — 

[.\]  Before  July  1.  1984.  for  all  payors 
required  to  make  deposits  of  taxes 
under  subparagraph  (1)  of  iliis 
paragraph  (a), 

(B)  Before  July  1.  1985,  fur  medium- 
sized  Hnancial  institutions  (as  defined  in 
paragraph  (a)(2)(ii)  of  this  section),  and 

(C)  Before  July  1.  1986,  tor  small 
financial  institutions  (as  defmed  in 
paragraph  (a)(2)(ii)  of  this  section). 
paragraph  (a)tl)  of  this  section  shall  be 
applied  by  substituting  "within  19 
banking  days"  for  "within  15  calendar 
days"  in  paragraph  (a)(l)(i)  thereof  and 
for  "within  3  banking  days"  in 
paragraph  (B)(2){ii)  thereof.  The 
exception  in  the  case  of  first-time  3- 
banking-day  depositors  as  defined  tn 
paragraph  (a){l)(iv)  of  this  section  shall 
n<it  apply  to  payors  making  deposits  in 


accordance  with  this  subparagraph  (2). 
The  provisions  of  paragraph  fa)(1}{iii)[B| 
of  this  section  shall  not  be  applied  to 
require  the  deposit  of  any  amount  on  s 
date  earlier  than  the  date  on  which  such 
amount  wouW  be  required  to  be 
deposited  under  paragraph  (a){l)(ii] 
without  regard  to  paragraph  {aKl)(iiil  oi 
this  section. 

(ii)  For  purposes  of  paragraph  (a)l2)(i) 
of  this  section,  the  term  "financjal 
institution"  means  any  bank  as  defined 
in  section  581,  and  any  mutual  savine 
bank.  sa\'ings  and  loan  association, 
building  and  loan  association. 
cooperabve  bank,  homestead 
association,  credit  union,  mdustriiil  loar 
association  or  bank  or  similar  savmjtf 
organization-  For  purposes  of  paragr-aph 
(a)(2l|J)(B)  of  this  section  e  "medium- 
sized"  financial  institution  is  one  haxing 
an  amount  on  deposit  on  Ma.-ch  31,  l-^H.i 
that  equals  or  exceeds  $100  million  but 
dues  not  exceed  SI  billion,  and  a 
"small"  financial  institution  is  one 
having  an  amount  on  deposit  on  March 
31.  1983.  that  is  less  than  SlOO  million 
All  financial  institutions  which  are 
nu'rr.hers  of  the  sajue  affiliated  group  on 
.March  31, 1983,  as  defined  in  section 
1504  shall  be  tiT-ated  as  a  single 
f;naiicial  institution.  For  purposes  of  this 
suDdivisioo  (li).  the  term  "amount  on 
deposit"  means  any  deposits, 
investment  certificates,  withdrawable  or 
repurchasable  shares,  or  other  amounts 
v\ith  respect  to  which  the  financial 
institution  pay  s  interest  or  provides 
services  (such  as  services  with  respect 
to  a  demand  deposit  account  that  does 
not  bear  interest)  in  the  ordinary  course 
of  the  institution's  business  as  a 
financial  institution.  The  term  "amount 
on  deposit"  shall  not  include  amounts 
with  respect  to  which  the  financial 
institution  pays  interest  or  provides 
services  as  an  agent  for  another  payor. 

(b)  Exception  for  monthly  returns.  The 
provisions  of  this  section  are  not 
applicable  with  respect  to  taxes  for  the 
month  m  which  the  payor  receives 
notice  from  the  district  director  that 
returns  are  required  under  §  35.6011(a)- 
1(b)  (or  for  any  subsequent  month  for 
which  such  a  return  is  required),  if  those 
taxes  are  also  required  to  be  deposited 
under  the  separate  accounting 
procedures  provided  in  §  35.7512-1 
(which  procedures  are  applicable  if 
notification  is  given  by  the  district 
ilirector  of  faikno  to  comply  with  certain 
collected  taxes).  In  cases  in  which  a 
monthly  return  is  required  under 
§  35.boil(a)-lfb)  but  the  taxes  are  not 
required  to  be  deposited  under  the 
separate  accounting  procedures 
provided  in  §  35.  7512.1,  the  provisions 
of  this  section  shall  apply  except  that 
paragraph  (a)(l)[iii)  shall  not  authorize 


the  deferral  of  «ny  deposit  to  a  date 
after  the  date  on  which  the  rettim  is 
'■eqiiired  to  be  filed. 

|cl  Aiic^itfvna!  rales — {\)  Prnahirf.  for 
fji'urr  la  mahp  dpposfts.  For  provis'-rms 
relating  to  the  penalty  for  faihire  1r. 
make  a  deposit  within  the  time 
prescribed  b>  this  section,  see 
§  301.6656-1  of  this  chapter  (Regulntion^ 
on  Procedure  and  Admirustrationl 

IZ]  Saturday.  Sunday,  orfcgr! 
holidays.  For  provisions  relating  to  the 
time  for  perl'urmance  of  acts  where  the 
last  day  fails  on  Saliirdav ,  Sunday,  or  a 
legal  holiday,  see  §  300  7503-1  of  this 
chapter  (Regulations  on  Prrtcedureand 
.'\dminislration). 

(3)  Eiitployer  idenUficalion  number. 
For  the  definition  of  the  term  "employer 
identification  number."  see  §  301,7701- 
12  of  this  chapter  (Regulations  on 
Procedure  and  AdminisLration).  Foi 
provisions  relating  to  the  penalty  for 
failure  to  include  the  employer 
identification  number  in  a  return 
statement  or  other  document  see 
section  6B76(a). 

(4)  Deposits  and  depositary  forms.  A 
deposit  required  to  be  niade  by  a  payor 
under  paragraph  {a)  of  this  section  shall 
be  made  separately  frcHn  any  other 
deposit  required  to  be  made  under  any 
other  section  A  deposit  for  a  period  ia  1 
calendar  year  shall  be  made  separately 
from  any  de^josit  for  a  period  in  anotbei 
calendar  year.  Aii  amount  of  tax  which 
is  not  olher*vise  required  to  be 
deposited  may  nevertheless  be 
deposited  if  the  payor  so  desires.  Each 
remittance  of  amounts  required  to  be 
deposited  under  paragraph  [a]  of  this 
section  shall  be  accompanied  by  a 
Federal  Tax  Deposit  Form  513 
applicable  to  taxes  withheld  from 
interest,  of  a  Federal  Tax  Deposit  Form 
514,  applicable  to  taxes  withheld  from 
dividends  and  patronage  dividends,  or 
by  both  such  forms  if  amounts  are 
required  to  be  deposited  with  respect  to 
taxes  withheld  both  from  interest  and 
from  dividends  or  patronage  dividends 
Such  forms  shall  be  prepared  in 
accordance  with  the  instructions 
applicable  thereto.  The  remittance, 
together  with  the  required  form  or  forms, 
shall  be  forwarded  to  a  Federal  Reserv  e 
bank,  or  at  the  election  of  the  payor,  to  a 
financial  institution  authorized  in 
accordance  with  Treasury-  Department 
Circular  No   1079  31  CFR  Pari  214.  tn 
accept  n>mittlances  of  the  t  ixps  for 
transmission  to  a  Federal  Reserve  bank 
The  timeliness  of  the  deposit  will  be 
determined  by  the  date  the  deposit  is 
received  (or  is  dcpmeii  received  under 
section  7,502(c|)  by  the  tiuthnnzed 
financial  institution  or  by  the  Federal 
Reserv  (  bank.  Fach  payor  making 
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deposits  pursuant  to  this  section  shall 
report  on  the  return  for  the  period  with 
respect  to  which  such  deposits  are  made 
information  regarding  such  deposits  in 
accordance  with  the  instructions 
applicable  to  such  return  and  deposit  by 
the  due  date  of  such  return  the  balance, 
if  any,  of  the  taxes  due  for  such  period. 

(5)  Time  deemed  paid.  In  general, 
amounts  deposited  under  paragraph  (a) 
of  this  section  shall  be  considered  as 
paid  on  the  last  day  prescribed  for  filing 
the  return  in  respect  of  such  tax 
(determined  without  regard  to  any 
extension  of  time  for  filing  such  return], 
or  at  the  time  deposited,  whichever  is 
later.  For  purposes  of  section  6511  and 
the  regulations  thereunder,  relating  to 
period  of  limitation  on  credit  or  refund, 
if  an  amount  is  so  deposited  prior  to 
April  15th  of  a  calendar  year 
immediately  succeeding  the  calendar 
year  which  contains  the  period  for 
which  such  amount  was  so  deposited, 
such  amount  shall  be  considered  as  paid 
on  such  April  15th. 

(6)  Procurement  of  prescribed  form. 
Copies  of  Form  513  and  Form  514  will  so 
far  as  possible  be  furnished  payors. 
However,  a  payor  will  not  be  excused 
from  making  a  deposit  by  the  fact  that 
no  form  has  been  furnished  to  it.  A 
payor  not  supplied  with  the  proper  form 
should  make  application  therefor  in 
ample  time  to  make  the  required 
deposits  within  the  time  prescribed.  The 
payor  may  secure  additional  copies  of 
Form  513  or  Form  514  by  applying    - 
therefor  to  the  district  director  or 
director  of  a  service  center,  and 
supplying  with  its  application  its  name, 
identification  number,  address,  and  the 
taxable  period  to  which  the  deposits 
will  relate. 

§  35.75 12-1    Separate  accounting  for 
certain  collected  taxea. 

(a)  Scope.  The  provisins  of  section 
7512  and  this  section  apply  to  the  tax 
required  to  be  withheld  on  interest, 
dividends,  and  patronage  dividends  by 
section  3451. 

(b)  Requirement.  If  the  district 
director  determines  that  any  person 
required  to  collect,  account  for,  and  pay 
over  any  tax  described  in  paragraph  (a) 
of  this  section  has,  at  the  time  and  in  the 
manner  prescribed  by  law  or 
regulations,  failed  to  collect,  truthfully 
account  for,  or  pay  over  any  such  tax.  or 
make  deposits,  payments,  or  returns  of 
any  such  tax,  such  person,  if  notified  to 
do  so  by  the  district  director  in 
accordance  with  section  7512  and 
paragraph  (d)  of  this  section,  shall— 

(1)  Collect,  at  the  times  and  in  the 
manner  provided  by  the  law  and  the 
regulations  in  respect  of  the  tax 
described  in  paragraph  (a)  of  this 


section,  all  of  the  taxes  described  in 
such  paragraph  which  become 
collectible  by  him  after  receipt  of  such 
notice; 

(2)  Deposit  the  taxes  so  collected,  not 
later  than  the  end  of  the  second  banking 
day  after  collection,  with  a  bank,  as 
defined  in  section  581,  in  a  separate 
account  established  in  accordance  with 
paragraph  (c)  of  this  section;  and 

(3)  Keep  in  such  account  the  taxes  so 
deposited  until  payment  thereof  is  made 
to  the  United  States  as  required  by  the 
law  and  the  regulations  in  respect  of 
such  taxes. 

The  separate  accounting  requirements 
contained  is  paragraphs  (b)  (1),  (2)  and 
(3)  of  this  section  are  applicable,  in  the 
case  of  the  tax  described  in  paragraph 

(a)  of  this  section,  to  taxes  under  section 
3451  required  to  be  deducted  and 
withheld  after  receipt  of  the  notice  from 
the  district  director,  irrespective  of 
whether  the  interest,  dividends,  or 
patronage  dividends  giving  rise  to  such 
tax  accrued  prior  to  or  after  receipt  of 
the  notice. 

(c)  Trust  fund  account.  The  separate 
bank  account  referred  to  in  paragraph 

(b)  of  this  section  shall  be  established 
under  the  designation,  "(Name  of  person 
required  to  establish  account).  Trustee, 
Special  Fund  in  Trust  for  U.S.  under 
section  7512, 1.R.C.".  The  taxes 
deposited  in  such  account  shall 
constitute  a  fund  in  trust  for  the  United 
States  payable  only  to  the  Internal 
Revenue  Service  on  demand  by  the 
trustee. 

(d)  Notice.  Notice  to  any  person 
requiring  his  compliance  with  the 
provisions  of  section  7512(b)  and  this 
section  shall  be  in  writing  and  shall  be 
delivered  in  hand  to  such  person  by  an 
internal  revenue  officer  or  employee.  In 
the  case  of  a  corporation,  partnership,  or 
trust,  notice  delivered  in  hand  to  an 
officer,  partner,  or  trustee  shall  be 
deemed  to  be  notice  delivered  in  hand 
to  such  corporation,  partnership,  or  trust 
and  to  all  officers,  partners,  trustees, 
and  employees  thereof. 

fe)  Cancellation  of  notice.  The  district 
director  may  relieve  a  person  to  whom 
notice  requiring  separate  accounting  has 
been  given  pursuant  to  section  7512  and 
this  section  from  further  compliance 
with  such  separate  accounting 
requirements  whenever  he  is  satisfied 
that  such  person  will  comply  with  all 
requirements  of  the  Code  and  the 
regulations  applicable,  in  respect  of  the 
taxes  to  which  the  notice  relates,  in  the 
case  of  persons  not  required  to  comply 
with  the  provisions  of  section  7512(b). 
.Notice  of  cancellation  of  the 
requirement  for  separate  accounting 
shall  be  made  in  writing  and  shall  take 


effect  at  such  time  as  is  specified  in  the 
notice  of  cancellation. 

(f)  Penalties.  For  criminal  penalty  for 
failure  to  comply  with  any  provision  of 
section  7512.  see  section  7215.  For 
criminal  penalties  for  failure  to  file 
return,  supply  information,  or  pay  tax, 
for  failure  to  collect  or  pay  over  tax.  and 
for  attempt  to  evade  or  defeat  tax,  see 
sections  7203,  7202.  and  7201, 
respectively. 

§  35.9999-1    Queationa  and  anawera 
relating  to  withholding  on  Interest, 
dividends,  and  patronage  dividends. 

Q-1:  What  does  withholding  on 
interest  and  dividends  mean? 

A-1:  In  general,  beginning  on  July  1, 
1983,  any  person  making  or  crediting  a 
payment  of  interest,  dividends,  or 
patronage  dividends  is  required  to 
deduct  and  withhold  10  percent  of  the 
amount  and  pay  it  over  to  the  United 
States  government.  A  person  required  to 
withhold  includes  a  bank,  a  savings  and 
loan,  a  credit  union,  a  corporation,  etc. 

Q-2:  How  does  withholding  on 
interest  and  dividends  affect 
partnerships? 

A-2:  There  is  withholding  on  amounts 
paid  to  a  partnership  unless  the 
partnership  qualifies  as  a  middleman.  In 
addition,  partnerships  must  withhold  on 
all  interest,  dividends,  and  patronage 
dividends  they  pay,  such  as,  for 
example,  on  interest  on  an  obligation  of 
a  type  offered  to  the  public. 

Q-3:  If  an  individual  pays  interest  on 
a  mortgage,  is  he  or  she  required  to 
deduct  and  withhold  10  percent  of  the 
payment? 

A-3;  No.  individuals  are  not  required 
to  withhold  on  payments  they  make  on 
their  own  obligations. 

Q-4:  Is  this  10  percent  withholding  a 
tax  in  addition  to  taxes  already  required 
to  be  paid? 

A-4:  No,  the  10  percent  which  is 
deducted  and  withheld  may  be  claimed 
as  a  credit  against  total  income  tax 
liability,  just  as  amounts  withheld  from 
wages  are  applied  against  total  income 
tax  liability.  In  addition,  if  an  individual 
is  required  to  make  estimated  income 
tax  payments,  he  or  she  may  take  the  10 
percent  withheld  into  account  in  making 
the  estimated  payments. 

Q-5:  If  an  individual's  income  isn't 
high  enough  to  owe  any  income  tax,  will 
the  individual  have  to  file  an  income  tax 
return  just  to  recover  the  10  percent  that 
was  withheld? 

A-5:  If  an  individual's  income  tax 
liability  for  the  preceding  year  was  less 
than  $600  (or  $1,000  if  a  joint  return  was 
filed),  the  individual  may  prevent 
withholding  by  filing  an  exemption 
certificate  with  the  payor  paying  the 
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interest  dinileBda,  orpatrooBge 

di  videodt.  if  the  mdnridaal  is  6S  or  older 
(or  the  individnai's  spouae  is  and  tbejr 

filed  a  joint  retnm  far  tiae  precedinn 
year],  tin  mdrndnui  aaf  file  an 
exenifrtioB  certi£kate  if  inoorae  tax 

liability  for  the  precediDg  year  was  less 
thaa  $1,500  (or  $2,500  if  a  (oiot  return 
was  filed^  I^  however,  the  individual 
fails  to  file  an  exen^itian  certificate  nvith 
the  payor  or  fails  to  file  it  in  time  for  the 
payor  to  make  it  effective,  the  individual 
must  file  a  return  to  recover  the  amount 
withheld. 

Q-6:  What  if  a  payor  of  interest, 
dividends,  or  pabtjnage  dividends  is 
unable  to  comply  with  the  withholding 
requirements  by  July  1, 1983? 

A-6:  A  payor  may  ask  for  a  waiver  of 
the  withholding  requirements  for  up  to  6 
months  (but  not  beyond  December  31. 
1983]  if  the  payor  is  unable  to  comply 
with  the  law  or  if  compliance  would 
cause  it  undue  hardship. 

Q-7:  Will  a  waiver  of  the  withholding 
requirements  apply  to  all  pnyors  or 
payors  of  a  certain  type? 

A-7:  Any  waivers  that  are  granted 
will  be  to  particular  payors  on  a  cnse- 
by-case  basis. 

Q-8:  How  often  will  a  payor  be 
required  to  withhold? 

A-8:  A  payor  must  withhold  each  time 
it  pays  or  credits  interest,  dividf^ids,  or 
patronage  dividends  to  a  payee  that  is 
not  an  exempt  individual  or  exempt 
recipient.  For  example,  if  a  corporation 
pays  dividends  on  its  stock  4  times  a 
year,  the  corporation  must  withhold  4 
times  each  year.  If  a  bank  credits 
interest  on  savings  accounts  only  the 
last  day  of  each  month  or  when  the 
account  is  closed,  then  the  bank  must 
withhold  on  the  last  day  of  each  month 
or  when  the  account  is  closed.  If  a 
money  market  fund  declares  dividends 
on  its  accounts  daily  but  credite  the 
dividends  on  the  last  day  of  each  month 
then  it  must  withhold  on  the  last  day  of 
each  month. 

Q-9:  Must  a  payor  withhold  10 
percent  of  a  payment  even  if  it  does  not 
know  who  the  recipient  of  the  payment 
is? 

A-ft  Yes,  the  payor  must  withhold  10 
percent  of  the  payment.  It  will  not  be 
liable  to  anyone  other  than  the  United 
States  for  the  tax  which  was  required  to 
be  withheld. 

Q-10:  Will  entities  thai  are  exempt 
from  taxation  such  as  pension  trust 
funds  or  State  or  local  governments 
have  to  file  tax  returns  just  to  recover 
the  tax  that  was  withheld  on  paymeots 
to  them? 

A-10:  Certain  entities,  such  as  pension 
trust  &mds  and  State  and  local 
governments,  are  treated  as  exempt 
recipients  and  are  therefore  exempt 


from  withholding.  As  sacfa.  a  payor 
would  not  be  required  to  withhold  tax 
frcra  any  payment  to  that  entity. 

Q-11:  How  wiU  a  payor  know  whether 
it  is  dealing  with  an  exempt  recipient? 

A-11:  A  payor  may  require  an  exempt 
recipient  to  file  an  exemption  certificate 
with  it.  Alternatively,  a  payor  may  treat 
certain  entities  which  it  knows  to  be 
exempt  recipients  as  such  without 
requiring  them  to  file  exemption 
certificates  with  it.  For  example,  a 
corporation  is  an  exempt  recipient  and  n 
payor  may  rely  on  Inc.,  Incorporated. 
Corp.,  or  Corporation  in  an  entity's 
name  in  determining  whether  to 
withhold  on  a  payment  to  a  corporation 

Q-12:  Who  will  be  responsible  for 
distributing  exemption  certificates  to 
payees? 

A-12;  Payees  may  obtain  exemption 
certincates  from  most  Internal  Revenue 
Service  offices.  Payors  are  not  required 
to  distribute  exemption  certificates 
Payors  may,  however,  choose  to  do  so 
See  question  13  regarding  the 
development  of  exemption  certificates 
by  payors- 

Q-13;  .■Xre  pa\ors  required  to  verify 
the  correctness  of  iin  exemption 
certificate? 

A-13:  No 

Q-14:  Will  payors  be  able  to  cies  elop 
and  reproduce  their  own  rxemplinn 
certificates  and  modify  the  form.it  of  the 
official  form? 

A-14-.  Yes.  The  Service  is  currently 
preparing  a  Revenue  Procedure  that  will 
establish  the  guidelines  to  permit  payors 
to  develop  exemption  cerlific;Htrs 
provided  they  meet  certain 
specifications.  The  Revenue  Procedure 
will  be  issued  in  the  near  future. 

Q-15:  Are  payors  required  to  notify 
their  customers  that  they  may  be 
exempt? 

A-15:  No.  but  they  may  want  to  send 
exemption  certificates  to  their 
customers,  particularly  if  the  payor 
prepares  its  ow  n  forms. 

Q-16:  Can  payors  require  that  a 
separate  exemption  certificate  be  filed 
for  each  account  of  an  exempt 
individual  or  exempt  recipient,  rather 
than  one  certificate  for  all  accounts  of 
the  individual  or  recipient? 

A-16:  Yes. 

Q-17:  If  a  payor  withholds  and  lht:n 
later  receives  an  exemption  certificate 
from  a  payee,  does  the  payor  hu\e  to 
refund  the  withheld  amount? 

A-17:  No,  it  cannot  refund  the  amount 
The  amount  withheld  is  a  tax  credit  the 
taxpayer  may  take  into  aocount  in 
computing  estimated  tax  pajmect*  and 
may  claim  on  the  taxpayer's  inrxjme  tax 
return. 


Q-lfi:  How  will  a  payee  know  the 
amount  of  the  credit  to  be  claimed  oc 
the  payee's  tnoome  tax  return? 

A-18:  The  payor  will  provide  to  the 
payee  a  repent  of  the  amount  of  interest 
paid  and  the  amount  of  tax  withheld 
The  payor  will  also  fumisb  this 
information  directiy  to  the  internal 
Revenue  Service. 

Q-19:  How  does  the  $150  mtmnuit 
interest  payment  exception  hnm 
wtthholding  operate? 

A-19:  The  payor  may  elect  not  lo 
withhold  from  minimal  interest 
payments.  A  minimal  interest  pa^aneiii 
'.s  a  payment  that,  when  annualized. 
docs  not  exceed  $150.  If  a  bank,  for 
example,  pays  interest  on  savings 
acMiunts  at  the  end  of  each  calendar 
quarter,  the  bank  oould  elect  for  those 
accounts  to  withhold  only  on  paxments 
of  interest  that  exceed  $37  PiO 

Q-20:  Di)  pa>Tnents  made  to  difffrfnt 
accounts  of  a  payee  hHvp  In  !)p 
ag,grega1ed^ 

A-20:  Not  generally   .^RK^•gaTlon  is 
currently  required  only  when  for 
example,  a  number  of  Savings  B<inds  or 
interest  coupons  are  CHshed  in  one 
transaction.  If,  however,  the 
Commissioner  determines  that  there  is 
abuse  or  avoidance  of  withhflding  due 
to  the  absence  of  aggregation, 
aggregation  of  interest  payments  made 
by  payors  to  payees  may  be  required  in 
the  future. 

Q-21:  Who  can  elect  to  withhold  on 
an  annual  basis? 

A-21.  Banks,  mutual  savings  banks, 
savijfigs  and  loan  associations,  building 
and  loan  associations,  cooperative 
banks,  homestead  associations,  credit 
unions,  industrial  loan  associations  or 
banks,  and  an>  savings  or  thrift 
institutions  that  are  chartered  and 
supervised  under  Federal  or  State  law 

Q-22;  For  what  types  of  act  ount.s  l.,ii, 
the  annua'  vMthholding  eli'i.tion  be 
made? 

A-22:  Regular  savinys  aocounts, 
checking  accounts,  and  their 
equivalents. 

Q-23;  Can  money  market  funds  elect 
to  withhold  on  an  annual  basis? 

A-23:  No,  Mutual  funds  (inclmiing 
mone>  market  funds)  are  not  eligible  to 
make  this  election  under  the  statute 

Q-24  Can  the  annual  withhoidiny; 
election  t>e  made  for  certificates  of 
deposit  repurchase  agreeaients.  ui 
mone> -market  type  accounts  offertrd  b> 
hanks  or  savings  lastitutions' 

.^-24:  No. 

Q-25:  Financial  institutions  thai  elect 
in  withhold  on  an  aanuai  basis  must 
provide  that  the  balance  of  thei>e 
accounts  will  not  drop  below  the 
amount  of  tax  that  would  otherwise 
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have  been  withheld.  Can  this  be  done  by 
providing  that  the  tax  may  be  taken  out 
of  an  overdraft  line  of  credit  or 
automatic  loan  account? 

A-25:  Yes.  If  the  overdraft  line  of 
credit  or  automatic  loan  account  is  a 
separate  account  from  the  account  for 
which  the  election  is  made,  the  payor 
must  also  elect  to  withhold  from  an 
alternate  source  (the  overdraft  line  of 
credit  or  automatic  loan  account).  The 
payor  is  liable  for  the  tax  regardless  of 
whether  the  payor  can  collect  the  loan 
from  the  payee. 

Q-26:  If  a  person  has  both  a  checking 
account  and  a  savings  account  at  a 
bank,  can  the  bank  deduct  the 
withholding  tax  from  the  checking 
account  rather  than  from  the  interest 
credited  to  the  savings  account? 

A-26:  Yes,  the  bank  (or  any  payor) 
may  elect  to  withhold  the  tax  from 
another  account  or  source. 

Q-27:  If  a  credit  union  or  other 
financial  institution  elects  to  withhold 
on  an  annual  basis  for  all  eligible 
accounts  of  a  payee  (such  as  share 
account,  share  draft  account,  and 
Christmas  club  account),  must  a  balance 
be  maintained  in  each  account  so  that 
the  balance  of  the  account  will  not  drop 
below  the  amount  of  tax  that  would 
otherwise  have  been  withheld,  or  may  a 
balance  equal  to  at  least  the  total 
amount  of  tax  to  be  withheld  on  all  the 
accounts  be  maintained  in  one  account? 

A-27:  A  financial  institution  may  do 
the  latter,  provided  it  elects  to  withhold 
from  an  alternate  source. 

Q-28;  If  a  corporation  pays  a  dividend 
to  a  bank,  and  the  bank  in  turn  pays  it 
over  to  a  broker-dealer  which  pays  it  to 
its  non-exempt  customer,  must  each  cf 
these  persons  withhold  10  percent  of  the 
payment  when  it  pays  it? 

A-28:  No,  middlemen  such  as  the 
bank  and  the  broker-dealer  may  be 
treated  as  payors  under  the  law  and. 
thus  may  file  exemption  certificates  with 
the  payor  from  which  they  receive 
payment  (or  they  may  be  exempt 
recipients  who  may  be  treated  as 
exempt  even  though  they  have  not  filed 
exemption  certificates  with  the  payor 
from  which  they  receive  payment). 

Q-29:  When  must  a  middleman  who  is 
treated  as  a  payor  withhold  the  tax? 

A-29:  A  middleman  is  required  to 
withhold  the  tax  when  it  receives  the 
payment  of  interest,  dividends,  or 
patronage  dividends  or  when  it  makes 
or  credits  the  payment  to  the  payee  if 
that.is  prior  to  its  receipt  of  the 
payment. 

Q-30;  Are  payors  required  to  correct 
mistakes  that  payees  make?  For 
example,  if  a  payee  was  eligible  to  file 
an  exemption  certificate  but  did  not  do 
so  until  after  withholding  occurred  on  a 


payment,  must  the  payor  refund  the 
withholding? 

A-30:  No.  Payors  are  not  required  to 
correct  a  payee's  mistakes. 

Q-31:  How  should  a  payor  correct 
mistakes  the  payor  itself  makes? 

A-31:  If  the  payor  mistakenly 
withholds  too  much  tax  from  a  payee, 
the  payor  may  make  adjustments  as 
provided  in  the  rules  governing  taxes 
withheld  from  wages.  Essentially,  if  the 
payor  chooses  to  make  an  adjustment, 
the  payor  must  repay  the  over-collection 
to  the  payee  and  obtain  a  receipt  from 
the  payee.  The  payor  does  not  report  the 
over-collection  on  Form  1099.  The  payor 
decreases  the  deposit  of  taxes  withheld 
from  interest  and  dividends  by  the 
amount  of  the  over-collection.  If  the 
payor  mistakenly  withholds  too  little  tax 
from  a  payee,  the  payor  is  still  liable  for 
the  full  correct  amount  of  the  fax.  The 
payor  may,  however,  withhold  from 
another  account  of  the  payee  the 
difference  between  what  was  withheld 
and  what  should  have  been  withheld  if 
the  payor  elects  withholding  from  an 
alternate  source. 

Q-32:  Is  there  a  penalty  imposed  if  an 
individual  supplies  false  information  on 
an  exemption  certificate  filed  with  a 
payor? 

A-32;  Yes.  an  individual  supplying 
false  informaton  on  an  exemption 
certificate  may  be  subject  to  a  civil 
penalty  of  S500.  In  addition,  one  may  be 
subject  to  criminal  penalties  of  a  fine  of 
as  much  as  SoOO  or  up  to  1  year  of 
imprisonment  or  both.  The  criminal 
penalties  may  also  be  applied  to  an 
individual  who  is  no  longer  exempt  from 
withholdina  if  the  individual  fails  to 
revoke  exemption  certificates  filed 
previously. 

Q-33:  What  if  a  payor  fails  to 
withhold  the  tax? 

A-33:  The  payor  is  liable  for  the  tax 
whether  it  is  withheld  or  not.  The  payor 
may  be  liable,  in  addition,  for  civil  or 
criminal  penalties. 

Q-34:  If  a  bank  imposes  a  penalty  for 
premature  withdrawal  of  funds 
deposited  in  a  time  savings  account, 
must  it  calculate  the  amount  to  be 
withheld  on  the  total  interest  including 
the  penalty? 

A-34:  N'o,  the  bank  may  take  any 
penalty  it  actually  imposes  on  a  payee 
into  account  when  it  calculates  the 
amount  to  be  withheld.  Thus,  the 
amount  subject  to  withholding  will  be 
only  the  amount  of  interest  the  payee 
actually  receives. 

Q-35:  Is  a  payment  made  by  a  broker- 
dealer  in  lieu  of  a  dividend  to  a  person 
whose  stock  has  been  borrowed 
considered  a  dividend? 

A-35:  Yes.  and  the  broker-dealer  is 
considered  a  payor  and  is  required  to 


withhold  the  tax  from  such  a  payment. 
A  similar  rule  applies  in  the  case  of 
payments  in  lieu  of  interest  where  a 
bond  has  been  borrowed. 

Q-36:  Are  dividends  which  are 
reinvested  in  stock  of  the  company 
subject  to  withholding? 

A-36:  Yes,  however,  dividends  which 
are  reinvested  pursuant  to  a  qualified 
plan  in  stock  of  a  public  utility  are  not 
subject  to  withholding. 

Q-37:  In  the  case  of  a  dividend  which 
is  reinvested,  must  the  payor  also 
withhold  on  any  discount  in  purchase 
price  of  the  shares  in  which  the  payee's 
dividend  is  reinvested? 

A-37:  No,  the  payor  is  not  required  to 
withhold  on  any  amount  in  excess  of  the 
actual  cash  value  of  the  dividend 
declared  which  the  payee  would  have 
received  had  the  payee  not  been  a 
participant  in  the  dividend  reinvestment 
plan. 

Q-38:  How  can  a  payor  withhold  on 
original  issue  discount  on  obligations? 

A-38:  Withholding  is  only  required  on 
original  issue  discount  when  a  cash 
payment  is  made  to  the  payee,  such  as  a 
payment  of  stated  interest,  or  when  the 
obligation  is  redeemed  at  maturity. 
When  stated  interest  payments  are 
made  on  long-term  registered 
obligations  with  original  issue  discount, 
10  percent  of  the  stated  interest  plus 
original  issue  discount  must  be 
withheld.  In  the  case  of  a  short-term 
obligation  or  a  long-term  obligation  in 
bearer  form,  withholding  with  respect  to 
original  issue  discount  is  only  required 
at  maturity. 

Q-39:  At  maturity  of  a  long-term 
original  issue  discount  obligation,  must 
the  payor  withhold  on  the  total  amount 
of  original  issue  discount  with  respect  to 
the  obligation? 

A-39:  No,  withholding  is  only  required 
with  respect  to  the  amount  of  original 
issue  discount  includible  in  gross 
income  of  the  holder  for  the  calendar 
year  in  which  the  obligation  matures. 

Q-40:  If  one  purchases  an  original 
issue  discount  obligation  from  another 
holder,  does  the  purchaser  have  to 
withhold  part  of  the  purchase  price? 

A-40:  No,  there  is  no  withholding  at 
time  of  sale  on  an  original  issue  discount 
obligation. 

Q-41:  If  one  purchases  a  bond  with 
coupons  attached  between  coupon 
dates,  must  the  purchaser  withhold  10 
percent  of  the  "accrued  interest"? 

A-41:  No.  Withholding  only  occurs 
when  the  coupons  are  paid.  There  is  no 
withholding  on  "accrued interest"  of  this 
type. 

Q-42:  On  August  3, 1983,  a  bank  has 
$2,800  of  undeposited  tax  withheld  with 
respect  to  interest  paid  or  credited 
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within  the  first  3  days  of  the  month,  and 
$2,500  of  undeposited  fax  with  respect  to 
dividends  paid  to  its  shareholders  on 
August  1, 1983.  In  this  situation,  must  the 
bank  deposit  these  withheld  taxes 
within  19  banking  days,  or  may  it  carry 
over  these  taxes  into  the  next  eighth- 
monthly  deposit  period? 

A-42;  Although  separate  Federal  Tax 
Deposit  forms  must  be  used,  taxes 
withheld  with  respect  to  interest,- 
dividends,  and  patronage  dividends 
during  a  deposit  period  constitute  a 
single  deposit  and  must  be  aggregated 
for  purposes  of  determining  whether  a 
monthly  or  eighth-monthly  deposit  must 
be  made.  In  the  above-described 
situation,  the  bank's  undeposited  taxes 
withheld  from  interest  and  dividends 
must  be  aggregated;  the  resultant  $5,300 
total  exceeds  the  $3,000  threshhold 
triggering  the  requirement  that  these 
taxes  be  paid  within  19  banking  days 
after  the  close  of  the  August  3  eighth- 
monthly  period. 

Q-43:  On  July  3.  1983.  a  bank  has 
S2.800  of  undeposited  taxes  with  respect 
to  interest  paid  or  credited  during  the 
deposit  period,  and  $5,900  of 
undeposited  employment  taxes  with 
respect  to  wages  paid  during  the  period. 
When  the  bank  makes  its  employment 
tax  deposit  by  July  7  (which  is  3  banking 
days  after  the  close  of  such  deposit 
period),  must  it  also  include  the 
undeposited  tax  withheld  from  interest 
within  this  deposit  payment? 

A-43:  No,  employment  tax  deposits 
are  completely  separate  from  interest, 
dividends,  and  patronage  dividends.  The 
$2,800  undeposited  tax  withheld  from 
interest  by  July  3  should  be  held  over 
until  the  end  of  the  next  deposit  period 
on  July  7, 1983.  If  the  sum  of  the  held- 
over  $2,800  and  the  tax  withheld  from 
interest  paid  or  credited  between  July  4 
and  July  7  exceeds  $3,000,  this  amount 
must  be  deposited  within  19  banking 
days  after  July  7. 

Q-44:  OilDecember  31, 1983,  a 
brokerage  firm  has  $2,000  of 
undeposited  tax  withheld  from  interest 
and  dividends.  When  should  the 
remaining  $2,000  be  deposited? 

A-44:  The  firm  must  file  an  annual 
return  with  respect  to  taxes  it  withheld 
from  interest  and  dividends  in  1983  by 
January  31, 1984.  In  the  above-described 
situation  the  firm  is  required  to  deposit 
the  $2,000  amount  by  January  31. 1984, 
the  due  date  of  the  return. 

Q-45:  On  July  29. 1983,  a  bank  timely 
deposited  $96,000  of  tax  withheld  with 
respect  to  interest  and  dividends  paid  or 
credited  between  July  1  and  3.  The 
$96,000  deposited  on  July  29  is  96 


percent  of  the  $100,000  of  tax  withheld 
within  the  deposit  period.  In  order  to 
avoid  a  penalty  for  the  undeposited  tax. 
when  must  the  bank  deposit  the 
remaining  $4,000? 

A-45:  The  bank  must  deposit  the 
remaining  4  percent  of  the  taxes 
withheld  with  respect  to  the  deposit 
period  ending  on  July  3  with  its  first 
deposit  made  after  August  15. 1983 

Q^6:  On  August  3,  1983.  a  bank  has 
S4.0(K)  of  undeposited  tax  withheld  from 
interest  paid  or  credited  between 
.'\ugust  1.  and  3:  the  bank  plans  to 
deposit  this  $4,000  on  August  30,  19 
banking  days  after  August  3.  However. 
during  the  deposit  period  ending  on 
August  7,  the  bank  withheld  an 
additional  $3,500  in  taxes  upon  inlerpst. 
Should  the  bank  aggregate  and  deposit 
the  additional  $3,500  at  the  same  time  it 
deposits  the  original  $4,000  on  .August 
30? 

A-46;  No,  a  timely  deposit  with 
respect  to  a  specific  eighth-monthly 
period  is  treated  separately  fiom 
deposits  with  respect  to  subsequent 
eighth-monthly  periods  and  should  not 
be  aggregated  with  such  subsequent 
eighth-monthly  deposits  for  purposes  of 
determining  when  taxes  with  respect  to 
a  subsequent  eighth-monthly  period 
must  be  deposited. 

Q-^7:  During  the  eighth-monthly 
deposit  period  ending  on  July  31. 1983, 
the  bank  has  accumulated  Sl(X),000  of 
undeposited  tax  withheld  from  interest. 
Whun  must  the  bank  deposit  this 
amount? 

A-47;  The  bank  must  deposit  the 
entire  $100,000  by  August  25  which  is  19 
banking  days  after  July  31,  due  to  the 
last  sentence  of  §  35.6302(c)-l(a)(2)(i). 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  proxisions 
contained  in  this  Treasury  decision.  For 
this  reason,  it  is  found  impracticable  to 
issue  it  with  notice  and  public  procedure 
under  subsection  (b)  of  section  553  of 
title  5  of  the  United  States  Code  or 
subject  to  the  effective  date  limitation  of 
subsection  (d)  of  the  section. 

(Sec,  3451(b),  3452  (b).  (c).  (d).  and  (f).  3453 
(b).  (c),  and  (e],  3454  (a)  and  (b),  3455  (b).  and 
3456  (b)  and  (d).  6302,  and  7805  of  the  Internal 
Revenue  Code  of  1954  (96  Stat.  576.  26  U.S.C. 

3451  (b);  96  Stat.  577,  578.  and  579,  26  U.S.C 

3452  (b).  (c).  (d),  and  (f),  90  Stal.  580.  26  U.S.C. 

3453  (b),  (c),  and  (e):  96  Stat.  580  and  582.  26 
U.S.C.  3454  (a)  and  (b);  96  Stat.  584,  26  U.S.C 
3455  (b);  96  Stat.  585,  26  U.S.C.  3456  (b)  and 
(d);  68A  Stat.  775.  26  U.S.C.  6302:  68A  Stat 
917,  26  U.S.C.  7805)  and  in  section  308  of  tht 


Tax  Equity  and  Fiscal  Responsibility  Act  of 
1982  (96  Stat.  591). 
Roscoe  L.  Egger.  |r.. 
Commissioner  of  Internal  Revenue. 

Approved:  November  6. 1982. 
John  E.  Chapolon. 

Assistant  Secretary  of  the  Treasury. 
(FRDoc.  82-31125  Filed  11 -J^-RZ  11  42  «in)    - 
BILUNG  CODE  4«3(M)1-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2619 

Valuation  of  Plan  Benefits  in  Non- 
Multi-Employer  Plans;  Amendment 
Adopting  Additional  PBGC  Rates 

agency:  Pension  Benefit  Guaranty 

Corporation. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  to  the 
regulation  on  Valuation  of  Plan  Benefits 
in  Non-Multiemplo\'er  Plans  contains 
the  interest  rates  and  factors  for  the 
period  beginning  December  1,  1982  The 
interest  rates  and  factors  are  to  be  used 
to  value  benefits  provided  under 
terminating  non-multiemployer  pension 
plans  covered  by  Title  IV'  of  the 
Employee  Retirement  Inronie  Security 
Act  of  1974. 

The  valuation  of  plan  benefits  is 
necessary  because,  under  section  4041 
of  the  Act,  thr  Pension  Benefit  Guaranty 
Corporation  and  the  plan  administrator 
must  deternune  wncther  a  terminating 
pension  plan  has  sufficient  assets  to  pay 
all  benefits  under  the  plan  that  are 
guaranteed  by  the  PBGC  under  the  Title 
IV  plan  termination  insurance  program. 

The  interest  rates  and  factors  set  forth 
in  Appendix  B  to  Part  2619  are  adjusted 
periodically  to  reflect  changes  in 
financial  and  annuity  markets  This 
amendment  adopts  the  rates  and  factors 
applicable  to  plans  that  terminate  on  or 
after  December  1,  1982.  and  will  enable 
the  PBGC  and  plan  administrators  to 
value  the  benefits  provided  under  those 
plans.  These  rates  and  f.ictors  will 
remain  in  effect  until  PBGC  publishes  an 
amendment  revising  them. 
EFFECTIVE  DATE:  December  1.  1982 
FOR  FURTHER  INFORMATION  CONTACT 
Mrs.  Renae  R.  Hubbard.  Special 
Counsel,  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation. 
2020  K  Street,  NW.,  Washington,  DC. 
20006,  202-254-4895  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  On 
lanuary  28, 1981,  the  Pension  Benefit 
Guaranty  Corporation  ("PBGC")  issued 
a  final  regulation  (46  FR  9492) 
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estabiishuTg  the  naetboda  forvaJuias 
plan  benefits  of  terminating  non- 
multiemployer  plans  covared  under  Tide 
IV  of  the  Employee  Retirement  Income 
Security  Act  of  1974,  29  U.S.C.  1001  et 
seq.  (1976),  as  amended  by  the 
Multiemployer  Pension  Plan 
Amendments  Act  of  1980.  Pub.  L.  96-164. 
94  Stat.  1208  (the  "Act").  That 
regulation,  29  CFR  Part  2610,  was 
recodified  as  29  CFR  Part  2619  on  June 
24, 1981,  effecHve  June  29. 1981  (46  FR 
32574).  Appendix  B  to  the  regulation, 
which  contains  formulas  for  valuing 
different  types  of  benefits,  sets  forth  the 
interest  rates  and  PactOTS  that  are  to  be 
used  in  the  formufas.  Because  these 
rates  and  factors  are  intended  to  reflect 
current  condilions  in  the  financial  and 
annuity  markets,  it  is  necessary  to 
update  the  rates  and  factors 
periodically. 

When  published  as  part  of  the  firidl 
regulation,  Appendix  B  contained 
interest  rates  and  factors  foj  valuing 
benefits  in  plans  that  terminated  during 
the  period  from  September  2,  1974 
through  April  1, 1981.  Subsequently,  the 
PBGC  adapted  addiliooal  rates  and 
factors  iot  valuing  benefits  in  plans  that 
terminated  on  or  after  April  1, 1981  and 
before  November  1,  lfl812.  (46  FR  26765, 
46  FR  31257,  46  FR  36693.  46  FR  45761.  46 
FR  50788.  46  FR  55958,  46  FR  61084.  47 
FR  2313.  47  FR  6428.  47  FR  20761.  47  FR 
30757.  47  FR  40541). 

On  October  18. 1982.  the  PBGC 
published  rates  for  plans  that  terminate 
on  or  after  November  1. 1982  (47  FR 
46273).  At  this  time,  changes  in  the 
financial  and  annuity  markets  require  a 
decrease  in  the  rates  used  for  valuing 
benefits.  Accordingly,  this  amendment 
adds  to  Appendix  B  a  new  set  of  interest 
rates  and  factors  for  plans  that 
terminate  on  or  after  December  1.  1982. 
This  interest  rate  and  these  factors  will 
remain  in  effect  until  such  time  as  PBGC 
publishes  another  amendment 
concerning  the  rates. 

Generally,  the  rates  will  be  in  effect 
for  at  least  one  month.  Any  change  in 
the  rates  will  be  published  in  the 
Federal  Register,  normally  by  the  15th  of 
the  month  preceding  the  effective  date 
of  the  new  rates. 

The  race  bss  detennined  thataotice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  intanst.  This  determination  is 
based  on  the  need  to  determine  and 
issue  new  interest  rates  and  factors 
promptly,  so  that  the  rates  can  reflect, 
as  accurately  as  poaaible.  current 
market  conditions.  The  PBGC  has  found 
that  the  public  interest  is  best  served  by 
issuing  the  rates  and  factors  on  a 
prospective  basis  so  that  plans  may  bp 
able  to  calculate  the  value  of  plan 


benefits  before  submitting  a  notice  of 
intent  to  terminate.  Also,  plans  will  be 
able  to  predict  employer  liability  more 
accurately  prior  to  plan  termination 
Morfiover,  because  of  the  need  to 
provide  immediate  guidance  for  the 
valuation  of  benefits  under  plans  that 
will  terminate  on  or  after  December  1, 
1982.  and  because  no  adjustment  by 
ongoing  plans  is  required  by  this 
amendment,  the  PBGC  finds  that  good 
cause  exists  for  making  the  rates  set 
forth  in  this  amendment  to  the  final 
regulation  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this  is 
not  a  "major  rule"  under  the  criteria  set 
forth  in  Executive  Order  12291,  February 
17,  1981,  befcause  it  will  not  result  in  an 
annual  effect  an  the  economy  of  $100 
million  or  more,  a  major  increasein 
costs  for  consumers  or  individual 
industnes.  or  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  or  innovation. 

List  of  Subjects  in  29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 


PART  26ia-[AMENOEO] 

In  consideration  of  the  foregoing.  Part 
2619  of  Chapter  XXVI.  Title  29,  Cudfi  of 
Federal  Regulations,  is  hereby  amended 
as  follows: 

1.  The  authority  citation  for  Part  2619 
is  revised  to  read  as  follows: 

Authority:  Sees.  40OZ(b)(3),  4041(b),  4044. 
and  4062(bHlMA),  Pub.  L.  93-406.  88  Stat. 
1004,  1020. 1025,  1029  (1974)  as  amended  by 
Sees.  403(1),  403(d}.  and 402(a)(7),  Pub.  L.  96- 
364,  94  Stat.  1302.  ISOt  and  12SS  (1980)  (29 
U.S.C  1302.  1.141.  1344. 1362). 

2.  Rate  Set  37  of  Appendix  B  to  Part 
2619  is  revised  and  Rate  Set  38  of 
Appendix  B  is  added  to  read  as  follows: 

Appendix  B. — Interest  Kates  and  Quantities 
Used  to  Value  Immediate  and  Deferred 

Annuities 

In  the  table  that  follows,  the  immediate 
dnnuity  rate  is  u»ed  to  value  immediate 
anmiitifis.  to  compute  the  quantity  "G,"  for 
deferred  annuities  and  to  value  both  portions 
of  a  refund  annuity.  .\q  intefest  rate  of  5% 
shall  be  used  to  value  death  benefits  other 
than  the  decreasing  term  insurance  portion  of 
a  refund  annuity.  For  deferred  annuities,  ki, 
kz,  kj,  n>.  and  nj  are  defined  in  §  2619.45. 


Rale  sat 

Oof  jam               OuOiiu 

annuity  >ale 

Defened  annuities 

k. 

k. 

k. 

n. 

n. 

37 
38 

• 

11-1-82 

ix-4-az 

12-1-82 

10.50 

t«2a 

:  0975 
1  0960 

1  0850 

ia«B5 

1  JJiXI 
1  0400 

7 
7 

8 

8 

Edwin  M.  fones, 

Exei-utivp  Dirrctvr,  Pension  Benefit  Guaranty  Corpomtiau. 

iK  I).  ,     .',.    II2?S  ¥>i\  Il-i;-JH:  8-45  Jm) 
BILLING  CODE  7708-01 -M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  706 

Certifications  and  Examptions  Under 
trie  International  Ragulations  for 
Preventing  CoUisiona  at  Sea,  1972; 
Amendment 

agency:  .Navy  Department,  DOD 
action:  FinaJ  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS]  to  renert  that 
the  Secretary  of  the  Navy  has 
determined  that  USNS  KILAUEA  (TAE 
26)  is  a  vessel  of  the  Navy  which,  due  to 
Its  special  construction  and  purpose, 
cannot  comply  fully  with  72  COLREGS, 
Annex  I,  Section  .1(h)  pertaining  to  the 


horizontal  distance  between  the  forward 
and  aft  masthead  lights.  The  intended 
effect  of  this  rule  is  to  warn  mariners  in 
waters  where  72  COLREGS  apply. 
EFFECTIVE  DATE:  October  25, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  Richard  M.  McCarthy,  JAGC, 
USN,  Admiralty  Counsel,  Office  of  the 
Judge  Advocate  General,  Navy 
Department,  200  Stovall  Street, 
Alexandria,  VA  22332,  Telephone 
Number:  (202)  325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C.  1605 
and  Executive  Order  11964,  the 
Department  of  the  Navy  amends  32  CFR 
Part  706.  This  amendment  to  Part  706 
provides  notice  that  the  Secretary  of  the 
Navy  has  certified  that  USNS  KILAUEA 
(TAE  28)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with  72 
COLREGS,  Annex  I,  Section  3(a) 
pertaining  to  the  horizontal  distance 


between  the 
lights.  Full  c( 
mentioned  7. 
would  interf 
and  purpose 
of  the  Navy  ' 
above-menti 
closest  possi 
applicable  7: 
.Notice  is  a!s 
USNS  KILAl 
of  the  AE  26 
certain  exen 


USNS  KILAUEA  .... 

(F,  O.  11964;  3J 
Dated:  Oc 

.A|)pn)\ed: 
jntin  Lehman. 
Secretary  of  t, 

;l'R  Hilt    B2-31IM 
BILLING  CODE  38 


32  CFR  Part 

Certification 
the  InternatI 
Preventing  ( 
Amendment 

agency:  Na\ 
ACTION:  Fina 

summary:  Tl 

is  amending 
exemptions  i 
Regulations  I 
Sea.  1972(72 
the  Secretarj 
determined  t 
714)  is  a  vess 
to  its  special 
cannot  comp 
provisions  ol 
interfering  w 
naval  subma 
USS  NORFO 
of  the  SSN  61 
exemptions  i 
been  granted 
38  The  inten 


JMI 


Federal  Register  /  Vol.  47,  No.  220  /  Monday,  November  15,  1982  /  Rules  and  Regulations       51395 


between  the  forward  and  aft  masthead 
lights.  Full  compliance  with  the  above- 
mentioned  72  COLREGS  provisions 
would  interfere  with  the  special  function 
and  purposes  of  the  ship.  The  Secretary 
of  the  Navy  has  also  certified  that  the 
above-mentioned  lights  are  located  in 
closest  possible  compliance  with  the 
applicable  72  COLREGS  requirements. 
.Notice  is  also  provided  to  the  effect  that 
USNS  KILAUEA  (TAE  26)  is  a  member 
of  the  AE  26  class  of  bhips  for  which 
cijrtain  exemptions,  pursuant  to  72 


COLREGS,  Rule  38,  have  been 

previously  authorized  by  the  Secretary 
of  the  Navy.  The  exemptions  pertaining 
to  that  class,  found  in  the  existing  tables 
of  §  706.3,  are  equallv  applicable  to 
USNS  KILAUEA  (TAE  26). 

Moreover,  it  has  been  determined,  m 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  uniiecessary  and  contrary 
to  public  interest  since  it  is  based  on 
technical  findings  that  the  piac  pment  of 


lights  on  this  ship  in  a  manner  different 
f'"om  that  prescribed  herein  will 
.idversely  affect  the  ship's  ability  to 
perform  its  "nilitant'  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  'waler), 
vessels. 

PART  706— 1  AMENDED] 

Accordingly,  32  Ci  R  I'art  706  is 
amended  as  follows: 


§706.2    I  Amended  I 

1.  Table  Five  of  §  706.2  is  amended  by  adding  the  following 
certifications  issued  by  the  Secretary  of  the  Navy: 


ship  to  the  list  of  vessels  therein  to  indicate  the 


Tablf  5 


ve&sel 


Number 


Fofward 

Aft  masthead 

masttiGad  light 

light  less  *han 

Masthead  lights 

no''  required 

4  5  -^erefs 

not  over  all  other 

heigni  aoove 

above  toward 

liQhts  arxJ 

hull   Annex  I 

r^a.sthoad  lio^^i 

obslructions. 

sec  2  (a)(i|. 

Arinex  i    sh: 

Annex  1,  sec  2(f) 

CO.  (c),  (d) 

2iai|ii) 

Vertical  separation 
ol  masttiead  hghts 
used  when  towrng 
less  tfian  reouifed 
by  Annex  1.  sec 
2la)(i) 


Aft  masthead  lights 

not  visible  over 

tr>r<irard  bgm  t  .000 

meie<»  atwad  of  stvp 

in  alt  normal  degrees 

of  tnm  Annex  I,  sec 

2(bl 


Forwaid 

masthead  lighl 

rx>t  m  forward 

quarter  of  sn^i. 

Anr>ex  I  sec. 

3ia) 


After  mmhead 
IgtMnollen 
than  Iktttps 
length  aft  ot 


masthead  lighi 

Annex  I,  sec 

3<a) 


USNS  KILAUEA TAE  26  ., 


94  1 


(F.  O.  11964:  33  U.S.C.  1605) 
Dated:  October  25,  1982. 

.Approved: 
John  LBhman, 

S('(r('tary  of  the  Navy. 

"  R  Dnr    fl;-:jlifM  Filed  11-1.2-8;   8  4,i  am) 
BILLING  COD£  3810-AE-M 


32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

agency:  Navy  Department,  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS)  to  reflect  that 
the  Secretary  of  the  Naw:  (1)  Has 
determined  that  USS  NORFOLK  (SSN 
714)  i.s  a  vessel  of  the  Navy  which,  due 
to  its  special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  submarine;  and  (2)  has  found  that 
USS  NORFOLK  (SSN  714)  is  a  member 
of  the  SSN  688  class  of  ships, 
exemptions  for  which  have  previously 
been  granted  under  72  COLREGS.  Rule 
,38  The  intended  effect  of  this  rule  is  to 


warn  mariners  in  waters  where  72 
COLREGS  apply. 
EFFECTIVE  date:  October  2b.  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

C.ptain  Richard  ].  McCarthy.  j.*\GC. 
USN.  Admiralty  Counsel.  Office  of  the 
Judge  Advocate  General,  Na\  y 
Department.  200  Stovall  Street, 
Alexandria,  VA  22332,  telephone 
number:  i202)  325-9744 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S  C.  IBO.''^ 
anJ  Executive  Order  11964.  the 
Department  of  the  Navy  amends  32  CVR 
Part  706.  This  amendment  providi-s 
notice  that  the  Secretary  of  the  Navy 
has  certified  that  USS  NORFOLK  (SSN 
714)  is  a  vessel  of  the  Navy  which,  due 
to  its  special  construction  and  purpose, 
raniiot  comply  fully  with  72  COLREC.>S: 
Rule  21[c)  requiring  that  the  sterniight 
show  an  unbroken  light  over  an  arc  of 
the  horizon  of  135  degrees  and  so  fixed 
as  to  show  the  light  67.5  degrees  from 
right  aft  on  each  side  of  the  \essei; 
Annex  L  Section  2(a){i)  pertaining  to  the 
height  of  the  masthead  light:  72 
COLREGS,  Annex  L  Section  2{k) 
pertaining  to  the  height  and  relative 


positions  of  the  anchor  lights;  72 
COLREGS,  Annex  I  Section  3(b) 
pertaining  to  the  location  of  the 
sidelights.  Full  compliance  with  the 
above-mentioned  72  COLREGS 
provisions  would  interfere  with  the 
special  functions  and  purposes  of  the 
ship.  The  Secretary  of  the  Navy  has  also 
certified  that  the  above-mentioned  lights 
are  located  in  closest  possible 
compliance  with  the  applicable  72 
COIJIEGS  requirements. 

Notice  is  also  provided  to  the  effect 
that  USS  NORFOLK  (SSN  714)  is  a 
member  of  the  SS.N  688  class  of  ships  for 
which  certain  exemptions  pursuani  to 
72  COLREGS.  Rule  38.  have  been 
previously  authorized  by  the  S«>cretary 
of  the  Navy.  The  exemptions  pertaining 
to  that  class,  found  in  the  existing  tables 
of  section  706,3  are  equallv  applicable  to 
USS  NORFOLK  (SSN  714) 

Moreover,  it  has  been  deterrriUied,  in 
accordance  with  32  CFR  Parts  29b  and 
701.  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
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placement  of  lights  on  this  ship  in  a 
manner  different  from  that  prescribed 
herein  will  adversely  affect  the  ship's 
ability  to  perform  its  military  functions. 


List  of  Subjects  in  32  CFR  Part  788 

Marine  safety.  Navigation  (water), 
Vessels. 


PART  706— {AMENDE^} 

Accordingly.  32  CFH  Part  706  is 
amended  as  follows: 

§706.2    [Amended] 


1.  Table  Three  of  §  706.2  is  amended  to  indicate  certifications  issued  by  the  Secretary  of  the  Navy  by  inserting  the 
following  entry: 


Masthead 

iKyii,  arc  of 
/lsrt>Ul^<  Rule 


Side  lighls, 

aic  o( 

irtsitjilitv;  Rule 

2'(b| 


Stem  light, 

arc  of 

visibility; 

Rule  21(c) 


Side  Sghts. 

distance 

inboard  of 

shiip's  sides 

in  meters, 

§  3(b),  Annex 

I 


Stern  light. 

distance 

forward  of 

stem  in 

meters.  Rule 

21(c) 


Forward 

ancnor  light. 

height  above 

hutt  in 

meters; 

I  2^^).  Annex 

I 


Anchor 

lights, 

relationship 

ot  afl  light  lo 

trxward  light 

Ml  meters; 

§  2(k),  Annex 

I 


USS  NOniKXK , 


SSN-714 


209* 


43 


6  1 


34 


17  below 


2.  Table  One  of  §  706.2  is  amended  to 
indicate  certifications  issued  by  the 
Secretary  of  the  Navy  by  insertion  of  the 
following  entry: 


Vassets 


Distance  n 
metars  of  forward 
masthead  iight 
Detow  minimum 
re<3u«red  height 
§  2(a)(i)  Annex  i 


LSS  NORFOLK 


SSN-714 


35 


fE,0,  11964;  33  U.S.C.  1605) 
Dated:  October  26,  1982. 
Approved:  John  Lehman 

Secretary  of  the  Navy. 

IFR  Doc  82-31183  rUed  11-12-82;  8,4i  am) 
BILLING  CODE  M10-AE-M 


32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  international  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

agency:  Department  of  Navy.  DOD. 
action:  Final  rule. 

SUMMAHY:  The  Department  of  the  Navy 
is  amending  its  certificahona  and 
exemptions  under  the  International 
Regulahons  for  Preventmg  Collisions  at 
Sea,  1972  (72  COLREGS)  to  reflect  that 


the  Secretdrv  of  the  N'avy  has 
determined  that  USS  POINT  LOMA 
(AGDS  2)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with  72 
COLREGS,  Annex  I.  Section  3(a) 
pertaining  to  the  horizontal  distance 
between  the  forward  and  aft  masthead 
lights;  72  COLREGS,  Annex  I,  Section  2 
(f)  pertaining  to  the  placement  of  the 
masthead  lights  over  all  other  lights  and 
obstrucfians.  The  intended  effect  of  this 
rule  is  to  warn  mdrineis  in  waters  where 
72  COLREGS  apply, 

EFFECTIVE  DATE:  October  25.  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  Richard  [.  McCarthy.  JAGC, 
L'SN,  Admiralty  Counsel,  Office  of  the 
Judge  Advocate  General.  Navy 
Department.  200  Stovall  Street. 
Alexandria.  VA  22332. 1  elephone 
Number:  (202)  325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C.  1605 
and  Executive  Order  11964,  the 
Department  of  the  Navy  amends  32  CFR 
Part  706.  The  amendment  to  Part  706 
provides  notice  that  the  Secretary  of  the 
Navy  has  cerUfied  that  USS  POINT 
LOMA  (AGDS  2)  is  a  vessel  of  the  Navy 
wliich,  due  to  its  special  construction 
and  purpose,  cannot  comply  fully  with 
-2  COLREGS.  Annex  L  Section  3(a) 
pertaining  to  the  horizontal  distance 
between  the  forward  and  aft  masthead 
lights;  72  COLREGS.  Annex  I  Section  2 
(f)  pertdinmg  to  the  placement  of  the 


§706.2    [Amended] 

1.  Table  Five  of  §  706.2  is  amended  by  adding  the  following  nnval  ship  to 
certifications  issued  by  the  Secretary  of  the  Navy: 


masthead  lights  over  all  other  lights  and 
obstructions.  Full  compliance  with  the 
above-mentioned  72  COLREGS 
provisions  would  interfere  with  the 
special  functions  and  purposes  of  the 
ship.  The  Secretary  of  the  Navy  has  also 
certified  that  the  above-mentioned  lights 
are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements.  Notice  is  also 
provided  to  the  effect  that  USS  POINT 
LOMA  (AGDS  2)  is  a  ship  for  which 
certain  exemptions,  pursuant  to  72 
COLREGS,  Rule  38,  have  been 
previously  authorized  by  the  Secretary 
of  the  Navy.  The  exemptions  pertaining 
to  USS  POINT  LOMA  (AGDS  2)  are 
fourd  in  the  existing  tables  of  §  706.3.  32 
CFR. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  ship  in  a 
manner  different  from  that  prescribed 
herein  will  adversely  affect  this  ship's 
abihty  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety,  Navigation  (water), 
Vessels. 

PART  706— [AMENDED] 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 


( 


the  list  of  vessels  therein  to  indicate  the 


Federal  Register  /  Vol  47,  No.  220  /  Monday.  November  15.  1982  /  Rules  and  Regulationg      51397 


Vessel 


Number 


Forward 
mssthaad  light 

nol  requireici; 

henht  above 

huir  Annex  I 
Sectior  2  (a)(i). 

(11).  (c),  (d) 


TABL£5 


Aft  masthead 
igM  less  than 

4  5  meters 

above  forward 

masthead  Ught, 

Annex  I,  Section 

2(a)(«| 


Masthead  lights 

not  over  all  other 

lights  and 

obstructions 

Annex  I.  Section 

2(f) 


Vertcal  amm  atmi'i 
d  masthead  lights 
used  wfwn  tomnno 
less  tfian  regured 
tiy  Annex  I.  Section 
2(aKn 


Alt  masthead  lighls 

rK>l  vistJie  over 

tarwwd  kgw  1  000 

meters  ahead  of  sh«] 

m  aM  normal  degrees 

Ol  tl¥n    Annex  I, 

SectKXi  21b) 


Forward 

menhead  k^ 

not  m  torward 

quartai  ol  tnp 

Annex  i.  Section 

3(a) 


After  masthead 

hft  no)  leas 

tiari  Ik  shfis 

lenglh  aft  ol 

Krawd 

maslTiead  light 

Annex  I    Sec^on 

3<aJ 


homorrtal 


USS  POINT  LOMA AGDS  2.. 


•1 


( E.O.  11964;  33  U.S.C.  1605)       _ 

Dated:  October  25,  1982. 
John  Lehman 

Secretary  of  the  Navy. 

|FR  Doc.  82-31185  Filed  11-12-82:  8:45  am| 
BILLING  CODE  3810-AE-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-5  FRL-2209-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Wisconsin 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rulemaking. 

summary:  The  EPA  announces  final 
nilemaking  on  a  revision  to  the 
Wisconsin  State  Implementation  Plan 
(SIP)  for  ozone.  The  revision  pertains  to 
a  variance  from  section  NR 
154.13(2)(a)l.d..  Wisconsin 
Administrative  Code,  for  the  Lakehead 
Pipe  Line  Company,  Inc.,  located  in 
Superior.  EPA's  action  is  based  upon  a 
revision  which  was  submitted  by  the 
State  to  satisfy  the  requirements  of  part 
D  of  the  Clean  Air  Act  (Act).  The 
purpose  of  this  notice  is  to  discuss 
EPA's  evaluation  of  the  variance  and  to 
proceed  with  final  action  approving  the 
revision  of  the  Wisconsin  SIP. 

date:  This  action  will  be  effective 
January  14, 1983,  unless  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments. 

ADDRESSES:  Copies  of  this  revisi(in  to 
the  Wisconsin  SIP  are  available  for 
inspection  at:  The  Office  of  the  Federal 
Register,  1100  L  Street  NW.,  Room  8401, 
Washington,  D.C.  20408. 

Copies  of  the  SIP  revision  and  other 
materials  relating  to  this  rulemaking  are 
available  for  inspection  at  the  following 
addresses:  (It  is  recommended  that  you 
telephone  Sharon  Reinders.  at  (312)  886- 
6034  before  visiting  the  Region  V  Office). 

Environmental  Protection  Agency.  Air 
Programs  Branch.  Region  V,  230  South 


Dearborn  Street,  Chicago,  Illinois 

60604 
Environmental  Protection  Agency, 

Public  Information  Reference  Unit.  401 

M  Street  SW.,  Washington,  D.C.  20460 
Wisconsin  Department  of  Natural 

Resources,  Bureau  of  Air 

Management,  101  South  Webster. 

Madison,  Wisconsin  53707 
Wisconsin  Department  of  Natural 

Resources,  .Northwest  District  Office. 

Highway  70  and  First  Strpet,  Spooner. 

Wisconsin  54801 

Written  comments  should  be  sent  to: 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section,  Air  Programs  Branch, 
Region  V,  Environmental  Protection 
Agency.  230  Dearborn  Street,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACr. 
Sharon  Reinders,  Envirormental 
ProttM;tUin  Agency,  Region  V,  (3121  Bflt>- 
6034. 

SUPPLEMENTARY  INFORMATION:  Under 
section  107  of  the  Act,  EPA  has 
designated  certa'n  areas  in  each  State 
as  not  attaining  National  .Ambient  Air 
Quality  Standards  (NAAQS;  On  March 
3.  1978,  and  on  October  5,  1978,  EPA 
designated  certain  areas  in  the  State  of 
Wisconsin  as  nonattainment  for  ozone. 
For  these  areas.  Part  D  of  the  Act 
requires  that  the  State  revise  its  SIP  to 
provide  for  attaining  the  primary 
NAAQS  by  December  31,  1982.  or  in 
certain  cases,  by  December  31,  1987.  An 
adeqiidte  Part  D  SIP  for  ozone  is  one 
vNhich  includes  control  of  Volatile 
Organic  Compound  (VOC)  emissions 
from  stationary  sources  to  provide  for 
attainment  of  the  NAAQS.  For 
stationary  sources,  the  plan  must 
include  legally  enforceable  requirements 
reflecting  the  application  of  reasonably 
available  control  technology  (RACT)  for 
those  sources  of  VOC  for  which  EPA 
had  published  a  control  techniques 
guideline  (CTG)  before  January  197a 
and  additional  RACT  requirements  on 


an  annual  basis  for  VOC  sources 
addressed  by  CTG's  published  by 
January  of  the  preceding  year.  Each 
CTG  describes  techniques  available  for 
reducing  emissions  of  VOC  from  a 
category  of  sources  and  recommends 
levels  of  control.  For  further  discussion 
of  CTG's,  see  the  Federal  Register  dated 
September  17, 1979  (44  FR  53761)  The 
requirements  for  an  approvable  SIP  are 
described  in  a  "General  Preamble"  for 
Part  D  rulemakings  published  at  44  FR 
20372  (April  4,  1979),  44  FR  38583  (July  2. 
1979).  44  FR  50371  (August  28, 1979),  44 
FR  53761  (September  17.  1979),  and  44 
FR  67182  (November  23.  1979). 

On  January  11.  1980  (45  FR  2319]  and 
June  21.  1982  [47  FR  26622),  EPA 
approved  the  regulations  controlling 
emissions  of  VOCs  from  stationary 
industrial  sources  from  which  EPA  has 
published  a  CTG  as  revisions  to  the 
Wisconsin  SIP  for  ozone.  These 
regulations  are  rontaini'd  m  Sections 
154.01  and  NR  154.13  of  the  Wisconsin 
Administrative  Code  (WAC). 

The  Wisconsin  Department  of  .Natural 
Resources  (DNR)  has  authority  to  grant 
source  specific  variances  from  the  SIP 
under  Section  154.02(3),  Applicability. 
WAC.  Such  variances,  however,  do  not 
become  effective  until  submitted  to  and 
approved  by  EPA.  On  August  12, 1981, 
Wisconsin  DNR  received  from  Lakehead 
Pipe  Line  Company,  Inc.,  Superior,  a 
request  for  a  variance,  of  a  time 
extension  until  December  31. 1985.  frum 
Section  NR  154.13(2)(a)l.d.,  WAC.  This 
section  pertains  to  the  control  of  VOC 
emissions  from  storage  uf  organic 
compounds  in  liquid  storage  tanks  wiih 
external  floating  roofs.  On  July  7,  1982, 
W'isconsin  DNR  granted  the  requested 
variance  for  a  time  extension  until 
December  31,  1985,  to  meet  the 
requirements  for  VOC  emission  control 
specified  in  the  Wisconsin  SIP, 

On  July  15, 1982,  Wisconsin  DNR 
submitted  the  variance  to  ElPA  as  a  SIP 
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revision.  The  revision  consists  of  a 
variance  from  the  compliance 
requirements  contained  in  MR 
154.13(2)(a)l.d.,  Storage  of  Organic 
Compounds.  The  variance  contains  a 
phased  compliance  schedule  for  21 
storage  tanks  so  that  all  tanJts  will  be 
meeting  the  requirements  of  NR 
154.13(2)(a)6.b  through  i.,  Storage  in 
Vessels  With  External  Floating  Roofs, 
by  December  31, 1985. 

The  plan  proposed  in  the  variance 
considers  the  flexibility  required  to 
handle  various  types  of  crude  oil 
received  while  approximately  25  percent 
of  the  storage  capacity  is  out  of  service 
during  each  of  the  upcoming  four 
summers.  The  facility  has  identified  five 
tanks  which  will  require  replacement  of 
the  primary  seals  and  installation  of 
secondary  seals;  seven  tanks  may 
require  complete  seal  replacement;  and 
nine  tanks  may  require  installation  of 
secondary  seals  only.  This  facility 
would  virtually  have  to  cease  operations 
during  the  remainder  of  1982  to  complete 
this  program  within  the  current 
regulatory  deadline.  Based  on  the 
technical  and  economic  considerations, 
EPA  has  determined  that  the  time 
extension  is  warranted. 

The  variance  contains  an  enforceable 
schedule  for  seal  installation  which 
incorporates  emission  reductions  until 
final  compliance  is  achieved.  There  will 
be  no  adverse  impact  on  maintenance  of 
the  ozone  NAAQS  in  Douglas  County 
because  the  compliance  schedule  results 
in  emission  reductions' from  status  quo 
levels.  Therefore,  EPA  is  approving  the 
variance  for  a  time  extension  from  the 
comphance  requirements  of  >fR 
154.13(2)(a)l.d.  WAC.  for  Lakehead  Pipe 
Line  Company,  Inc.,  Superior, 

The  approval  incorporates  the 
following  conditions  specified  by 
Wisconsin  in  the  variance: 

1.  The  variance,  as  well  as  the 
requirements  herein,  shall  be  in  effect 
from  January  1, 1983,  (or  approval  date 
of  the  variance,  whichever  is  later) 
through  December  31, 1985. 

2.  Lakehead  Pipe  Line  Company,  Inc., 
shall  maintain  records  for  each  storage 
tank  indicating  type  of  crude  oil  stored. 
Typical  Reid  Vapor  Pressure,  dates  of 
filling,  emptying  and  the  monthly 
average  storage  temperature. 

3.  All  provisions  of  section  NR 
154.13(2)(a)6.b.  through  i.,  Wisconsin 
Administrative  Code,  shall  be  complied 
with. 

4.  Lakehead  Pipe  Line  Company.  Inc. 
shall  achieve  compliance  as 
expeditiously  as  possible  but  no  later 
than  the  increments  indicated  in  the 
schedule  submitted  with  this  vanance 
request:  , 


a.  Install  secondary  seals  on  Tanks  6, 
13.  15  and  19  by  December  31, 1982. 

b.  Install  secondary  seals  on  Tanks  8, 
10, 12,  22,  23  and  24  by  December  31, 
1983. 

c.  Install  secondary  seals  on  Tanks  5, 
11, 16,  17  a/id  18  by  December  31,  1984. 

d.  Install  secondary  seals  on  Tanks  1, 
2.  7,  9.  20  and  21  by  December  31,  1985. 

e.  Tanks  28  and  29  owned  by  Husky 
Oil  Corporation,  Ltd..  but  operated  by 
Lakehead  Pipe  Line  Co.,  Inc.,  shall  be 
converted  to  internal  floating  roof 
design  by  December  31,  1982. 

Because  EPA  considers  today's  action 
noncontroversial  and  routine,  we  are 
approving  it  today  without  prior 
proposal.  The  action  will  become 
effective  on  January  14,  1983.  However, 
if  we  receive  notice  by  December  15, 
1982  that  someone  wishes  to  submit 
critical  comments,  then  EPA  will 
publish:  (1)  A  notice  that  withdraws  the 
action,  and  (2)  a  notice  that  begins  a 
new  rulemaking  by  proposing  the  action 
and  establishing  a  comment  period. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major".  The  Office  of 
Management  and  Budget  has  exempted 
this  rule  from  the  requirements  of 
Section  3  of  Executive  Order  12291, 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

Under  Section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (GO  days  from  today).  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(21.1 

List  of  Subjects  in  40  CFR  Part  52 

.A.ir  pollution  control.  Ozone,  Sulfur 
oxides,  Nitrogen  dioxide,  Lead, 
Particulate  matter,  Carbon  monoxide. 
Hydrocarbons. 

Note. — IncorporHtion  by  reference  of  the 
Stdte  Implementation  Plan  for  the  State  of 
VViscanAin  was  approved  by  the  Director  of 
the  Federal  ReH:ster  on  |uly  1,  1981. 
(Sens.  110  and  172.  Clean  Air  Act.  as 
amended  (42  U  SC.  7410  and  7502)) 

Dated:  November  5, 1982. 
Anne  M.  Gorsuch, 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Wisconsin 

Title  40  of  the  Code  of  Federal 
Regulations.  Chapter  I,  Part  52,  is 
amended  as  follows: 


1.  Section  52.2570  is  amended  by 
adding  paragraph  (c)(29)  as  follows: 

§52^570    Mentiflcatton  of  ptm. 

***** 

(c)  ♦  *  • 

(29)  On  July  15, 1982,  the  State  of 
Wisconsin  submitted  a  variance  to  the 
compliance  regulation  requirements 
contained  in  NR  154.13(2)(a)l.d.  for 
Lakehead  Pipe  Line  Company,  Inc.,  in 
Superior. 

|FR  Doc.  82-31  Zl 9  Filed  11-12-82  8  4.S  am\ 
BIUJNQ  CODE  6560-SO-M 

40  CFR  Part  52 
f  A-5-FRL  2223-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Michigan 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  rulemaking. 

summary:  The  State  of  Michigan 
submitted  the  general  rules  for  fugitive 
dust  control  on  March  6,  1981,  as  a 
revision  to  the  Michigan  State 
Implementation  Plan  (SIP).  On  January 
25, 1982,  the  State  of  Michigan  submitted 
additional  information  outlining  the 
general  criteria  for  selecfion  of  the 
sources  required  to  implement  a  fugitive 
dust  control  program.  "This  submittal, 
along  with  the  additional  information, 
satisfies  the  State's  commitment  to 
submit  industrial  fugitive  dust 
regulations  that  represent  RACT  for 
industrial  fugitive  dust  sources.  On  June 
29, 1982,  EPA  proposed  approval  of 
Michigan's  FugiUve  Dust  regulations  as 
a  revision  to  its  SIP.  No  public 
comments  were  received  during  the  30- 
day  comment  period.  Therefore,  EPA  is 
today  approving  Michigan's  Fugitive 
Dust  Regulations  as  a  revision  to 
Michigan's  Total  Suspended  Particulate 
(TSP)  SIP. 

ADDRESSES:  Copies  of  this  SIP  revision 
are  available  for  review  at  the  following 
addresses: 

U.S.  Environmental  Protecfion  Agency. 
Air  Programs  Branch,  Region  V,  230 
South  Dearborn  Street,  Chicago, 
Illinois  60605 

Michigan  Department  of  Natural 
Resources,  Air  Quality  Division.  State 
Secondary  Government  Complex, 
General  Office  Building,  7150  Harris 
Drive,  Lansing,  Michigan  48917 

U.S.  Environmental  F*rotection  Agency, 
Public  Information  Reference  Unit.  401 
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M  Street,  SW..  Washington.  D.C. 

20460 
Office  of  the  Federal  Register,  1100  L 

Street,  NW..  Room  8401,  Washington, 

D.C.  20408 
FOR  FURTHER  INFORMATION  CONTACT: 
Toni  Lesser,  Regulatory  Analysis 
Section,  Air  Programs  Branch,  Region  V, 
U.S.  Environmental  Protection  Agency. 
230  South  Dearborn  Street,  Chicago, 
Illinois  60604  (312)  886-6037. 
SUPPLEMENTARY  INFORMATION:  On  May 
6,  1980.  (45  FR  29793)  EPA  conditionally 
approved  Michigan's  particulate  plan  for 
those  primary  and  secondary 
nonattainment  areas  which  did  not 
include  iron  and  steel  sources.  This  plan 
was  approved  with  the  condition  that 
the  State  would  adopt  final  industrial 
fugitive  dust  regulations  that  represent 
RACT  for  traditional  sources  and  submit 
the  finally  effective  regulations  to  EPA. 
Also,  on  May  6, 1980,  (45  FR  298641  EPA 
proposed  approval  of  Michigan  s 
schedule  to  correct  the  TSP  deficiencies 
in  its  SIP. 

In  the  September  4,  1980  Federal 
Register  (45  FR  58527]  FJ".^  announced 
approval  of  Michigan's  schedule  of 
deadlines  for  remedying  identified 
deficiencies.  That  noticR,  indicated  the 
commitment  by  the  Staie  to  a  schedule 
for  the  adoption  of  industrial  fugitive 
dust  regulations  that  represent  RACT  for 
traditional  sources.  Tlie  schedule  called 
for  the  State  to  submit  the  regulafiuns  to 
EPA  by  January  1981, 

On  March  6.  1981,  the  State  nf 
Michigan  submitted  as  a  SIP  rcx'ision 
general  rules  for  fugitive  dust  control. 
These  rules  were  appro\;  d  In  the 
Michigan  Air  Pol'ution  C^jntrol 
Commission  (Commission)  on  January 
20.  1981.  and  became  effectac!  at  the 
State  level  on  February  17,  i981.  The 
following  elements  are  contained  in  the 
fugitive  dust  control  rules  under:  Fart 
1 — General  Provisions,  which  include 
the  definitions  of  fugitive  dust, 
numbered  R336.1106;  and  Pan  3— 
Emission  limitations  ami  Prohibilions — 
Particulate  Matter,  numbereii  R336.1370. 
R336.1371,  and  R336.1372  which  include 
collected  air  contaminants,  lugitive  dust 
control  programs,  retjuired  activities  and 
typical  control  methods. 

On  June  29,  1982,  (47  FR  28112)  EPA 
proposed  approval  of  Michigan's 
Fugitive  Dust  Regulations  as  a  revision 
to  its  SIP.  During  the  30-day  public 
comment  period,  no  comments  were 
received.  On  August  24,  1982.  the  Slate 
of  Michigan  submitted  an  analysis  of 
potentially  significant  fugitive  dust 
problems  located  in  or  near  the  primary 
nonattainment  area. 

EPA  has  reviewed  this  revision  and 
believes  that  Michigan's  General  Rules 


and  criteria  for  fugitive  dust  control 
satisfy  the  State's  commitment  for 
adopting  industrial  fugitive  regulations 
that  represent  RACT  for  traditional 
sources.  EPA's  review  of  these 
regulations  is  discussed  in  its  technical 
support  documents  of  June  4, 1981,  and 
March  24,  1982.  EPA,  therefore,  approves 
the  March  6, 1981,  and  January  25. 1982, 
submittals  concerning  the  general  rules 
for  fugitive  dust  control  as  a  revision  to 
the  Michigan  SIP. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3,  Executive 
Order  12291. 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that  SIP 
appiovals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (See  46  F'R 
8709). 

Under  307(b)(1)  of  the  Act,  petition  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
.Appeals  for  the  Appropriate  Circuit  by 
(60  days  from  today).  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  30^(b|(2)) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Ozone.  Sulfur 
dioxide.  Nitrogen  dioxide.  Lead. 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

Note. — Incnrpor^'.Kin  by  TtirTerMf  c!  ihe 
Sirtte  Implementation  Plan  for  the  State  of 
Michitjan  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1.  1962. 
(Sec.  110.  Clean  An  ArA.  as  smended  !42 
U.S.C.  7410). ) 

Datf-d;  Novcmli.T  5.  19&2. 
Anne  M.  Gorsucb, 
Aiiministrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Chapter  I,  Title  40,  Code  of 
Federal  Regulations  is  amended  as 

follows: 

Subpart  X— Michigan 

1.  Section  52.1170  is  amended  by 
adding  paragraph  (c)(61)  as  follows: 

§  52. 1 170    Identification  of  plan. 


(61)  On  March  6,  19R1,  the  State  of 
Michigan  submitted  as  a  SIP  revision 
general  rules  for  fugitive  dust  control. 
These  rules  were  approved  by  the 
Michigan  Air  Pollution  Control 
Commission  on  January  20,  1981.  and 
became  effective  at  the  State  level  on 
February  17, 1981,  On  January  25,  1982 


May  3, 1982,  and  August  24, 1982. 
Michigan  submitted  additional 
information  and  commitments.  The 
submittal  of  March  6, 1981,  along  with 
the  additional  information  and 
commitments  satisfies  the  State's 
commitment  to  submit  industrial  fugitive 
dust  regulations  that  represent 
reasonably  available  control  techniques 
for  industrial  fugitive  d"st  sources. 

FF  I'M,    8i-31218  Filpd  n-n-e:   «4Sam) 
BILUNG  CODC  6S60-2«-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  1 

lOST  Docket  No.  1:  Amdt   1-1771 

Organization  and  Delegation  ot 
Powers  and  Duties;  Northeast  Rait 
Service  Act 

agency:  Office  of  the  Secretary.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  delegates  to 
the  Federal  Railroad  Administrator 
functions  vested  in  the  Secretary  by 
Northeast  Rail  Service  Act  of  1981 
relating  to  engaging  the  services  of  an 
investment  banking  or  similar  firm  to 
arrange  for  the  sale  of  the  interest  of  the 
United  States  in  the  common  stock  of 
Conrail. 

date:  The  effective  date  of  this 

amendment  is  May  1,  1982 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  1.  Ross,  Office  of  the  General 
Counsel,  (202)  426-4-21 

SUPPLEMENTARY  INFORMATION:  Since 
this  amendment  relates  to  Departmental 
management,  procedures,  and  practice, 
notice  and  comment  on  it  are 
unnecessary  and  it  may  be  made 
effective  in  fewer  than  thirty  days  after 
publication  in  the  Federal  Register. 

The  Northeast  Rail  Ser\ice  Act  of 
1981  (Pub.  L  97-35;  August  13,  1981) 
authorizes  the  Secretary  of 
Transportation  to  ene^ee  the  ser\'if:ps  nf 
an  investment  banking  or  similar  firm  to 
arrange  for  the  sale  of  the  interest  of  the 
United  States  in  the  common  stock  cr 
Conrail,  The  purpose  of  this  ampndrp,cnt 
is  to  delegate  that  authority  to  the 
Federal  Railroad  Administrator 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (government 
agencies),  Organization  and  functions 
(government  agencies). 


I 
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PART  1— {AMENDED] 

In  consideration  of  the  foregoing. 
§  1.49  of  Part  of  Title  49.  Code  of  Federal 
Regulations,  is  amended  by  adding  at 
the  end  thereof  a  new  paragraph  (y)  to 
read  as  follows: 

§1.49    Oategations  to  Federal  RaiiYMd 
Adininistrstor. 

The  Federal  Railroad  Administrator  is 
delegated  authority  to — 
•         •         *         *         * 

(y)  Carry  out  the  functions  vested  in 
the  Secretary  by  section  401(a)(1)  of  the 
Regional  Rail  Reorganization  Act  of 
1973.  as  added  by  the  Northeast  Rail 
Service  Act  of  1981  (Pub.  L  97-35). 

(Sec.  9(e),  Department  of  Transportation  Act 
(46  U.S.C.  1657(6))) 

Issued  in  Washington,  D.C.  on  November  4, 
1982. 

Andraw  L  Lewis,  )r„ 

Secretary  of  Transportation. 

(FB  Doc.  SZ-T122e  Filed  11-12-82:  a:4«  gn| 
BaXMO  COOE  4910-82-41 


DEPARTMENT  OF  COMMERCE 

NationaJ  Oceanic  and  Atmoaphertc 
Administration 

50  CFR  Part  671  | 

[Dodcet  Na  2110a-22S] 

Tanner  Crab  off  Aiaaica 

AQEMCY:  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnOM:  Notice  of  season  adjustment. 

summary:  The  Secretary  of  Commerce 
issues  a  notice  of  season  adjustment 
which  changes  the  opening  season  date 
for  Tanner  crab  fishing  in  the  fishery 
conservation  zone  (FCZ)  in  the  western 
portion  of  the  Aleutians  District  of 
Registration  Area  J,  to  be  consistent 
with  the  State  of  Alaska's  simultaneous 
opening  of  its  Tanner  and  king  crab 
seasons.  This  action  is  necessary  to 
permit  retention  of  Tanner  crab  caught 
while  fishing  for  king  crab.  The  intended 
e^ect  of  this  coordinated  State-Federal 
conservation  measure  is  to  eliminate 
fishing  mortality  that  would  result  if 
Tanner  crab  were  discarded:  such 
discarding  would  be  required  if  the  FCZ 
were  closed  to  Tanner  crab  fishing. 
EFfECTIVC  DATE:  This  notice  of  season 
adjustment  is  effective  from  November 
10, 1982.  through  October  31. 1963.  This 
notice  was  filed  for  public  inspection 


with  the  Office  of  the  Federal  Register 
on  November  10, 1962.  at  p.m.  Public 
comments  on  this  notice  are  invited  until 
November  30.  1982. 

AODftESS:  Comments  should  be  sent  to 
Robert  W  McVey,  Director,  Alaska 
Region,  National  Marine  Fisheries 
Service.  P.O.  Box  1668,  Juneau,  Alaska 
99802. 

FOR  FURTHER  INFORMATIOfl  COMTACT 

Robert  W.  McVey.  907-586-7221. 
SUPPLfMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for  the 
Commercial  Tanner  Crab  Fishery  off  the 
Coast  of  Alaska  provides  for  adjustment 
to  seasons  and  area  openings  and 
closures  h)>  fifld  order.  Implementing 
rules  at  50  CFR  Part  671  specify  in 
§  671  27(b)  that  these  orders  will  be 
issued  by  the  Secretary  of  Commerce 
under  criteria  set  out  in  that  section. 

The  Alaska  Board  of  Fisheries  (Board) 
has  established  an  opening  of  November 
1,  1982,  for  both  the  Tanner  crab  and 
"king  crab  fisheries  in  the  Aleutians 
District  west  of  172°  W.  longitude.  The 
Board  took  this  action  as  a  conservation 
measure  to  eliminate  fishing  mortality 
inflicted  upon  crab  stocks  as  a  result  of 
different  seasons.  Fisheries  for  both 
species  are  conducted  on  the  same 
grounds,  resulting  in  significant  catches 
of  both  species  at  the  same  time. 
Different  seasons  for  the  two  species 
would  require  discarding  Tanner  crab  if 
the  Tanner  crab  season  were  closed. 
That,  in  turn,  would  subject  those 
Tanner  crab  caught  and  discarded 
during  the  king  crab  fishery  and  caught 
again  in  a  later  Tarmer  crab  fishery  to 
risk  of  fishing  mortality  more  than  once. 
Such  mortality  is  caused  by  prolonged 
retention  time  in  pots,  handling  onboard 
ship  for  sorting,  and  discarding  of  illegal 
crab  overboard.  Thus,  mortality  would 
be  increased  not  only  for  legal-sized 
male  crab,  which  would  otherwise  be 
retained  during  an  open  season,  but  also 
for  substantial  quantities  of  sublegal- 
sized  males  and  females  taken 
incidentally  while  fishing  for  legal-sized 
males. 

The  crab  fishery  for  each  species  of 
crab  is  conducted  simultaneously  in 
State  and  Federal  waters  on 
homogeneous  stocks  of  crab  with  a 
combined  overall  harvest  rate. 
Therefore,  the  fishing  mortality  inflicted 
upon  crab  stocks  during  different 
seasons  occurs  in  both  State  and 
Federal  waters.  The  Regional  Director, 
National  Marine  Fisheries  Service,  has 
determined  that  it  is  necessary  to  issue 
this  field  order  as  a  conservation 


measure  to  eliminate  unnecessary 
mortality  of  Tanner  crab  stocks.  The 
field  order  will  (1)  establish  a 
coordinated  State-Federal  conservation 
measure  to  reduce  fishing  mortality  of 
Termer  crab  harvested  simultaneously 
with  State-managed  king  crab  in  the 
fishery  conservation  zone,  and  (2) 
alleviate  enforcement  problems  that 
could  arise  if  Federal  seasons  differ 
from  State  of  Alaska  seasons. 

For  these  reasons,  the  opening  season 
date  in  the  Aleutians  District  (as  defined 
in  50  CFR  671.26{f)(l)(iii))  west  of  172° 
W.  longitude  is  hereby  changed  from 
12:00  noon,  Alaska  Standard  Time, 
January  15  to  8:45,  Eastern  Standard 
Time,  November  10, 1982. 

This  new  season  will  not  be  effective 
prior  to  filing  this  notice  for  publication 
with  the  Office  of  the  Federal  Register 
and  publicizing  the  season  opening  for 
48  hours  through  Alaska  Department  of 
Fish  and  Game  (ADF&G)  procedures, 
under  50  CFR  671.27(a)(2).  Under  50  CFR 
671.27(b)(4),  public  comments  on  this 
notice  of  season  adjustment  may  be 
submitted  to  the  Regional  Director  at  the 
address  stated  above  for  15  days 
following  the  effective  date.  During  the 
15-day  comment  period,  the  data  upon 
which  this  notice  is  based  will  be 
available  for  public  inspection  during 
business  hours  (8:00  a.m.  to  4:30  p.m.)  at 
(1)  the  NMFS  Kodiak  Field  Office, 
ADF&G  Building,  at  Kashevaroff  and 
Missions  Roads,  Kodiak,  Alaska  99615. 
and  (2)  the  NMFS  Alaska  Regional 
Office.  Federal  Building.  Room  453.  709 
West  Nmth  Street.  Juneau,  Alaska 
99802.  If  comments  are  received,  the 
necessity  of  this  adjustment  of  the 
opening  date  will  be  reconsidered  and 
subsequent  notice  will  be  published  in 
the  Federal  Register,  either  confirming 
this  field  order's  continued  effect, 
modifying  it,  or  rescinding  it. 

Other  Matters 

Management  of  Tanner  crab  stocks  in 
the  Aleutians  District  west  of  172°  W. 
longitude  in  Registration  Area  J  will  be 
jeopardized  because  fishing  mortality 
upon  Tanner  crab  will  unnecessarily 
increase  unless  this  notice  of  adjustment 
of  season  opening  dates  takes  effect 
promptly.  The  Agency  therefore  finds 
for  good  cause  that  advance  notice  and 
public  conunent  on  this  notice  is 
contrary  to  the  public  interest.  This 
adjustment  will  become  effective 
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immediately  by  virtue  of  5  U.S.C. 
553(d](l). 

This  action  is  taken  under  the 
authority  of  regulations  specified  at  50 
CFR  671.27,  and  is  taken  in  compUance 
with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  671 

Fish,  Fisheries.  Reporting 
requirements. 

(16  U.SC,  1801  pt  seq  ] 

Ddted:  Noverriber  9.  198^. 
Roland  F.  Smith, 

Deputy  Director.  Office  C  Resource 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 

|FR  D"r  82-3120"  Fili-d  ll-lfl-Bi  8:45  ami 
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TNs   sectKxi   of   the   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
pfoposed   issuance   of   mles   and 
regutatKXis.   The  purpose  of  these  notices 
is  to  gjve  irrtefested  persons  an 
opportunity   to   participate   in   the-  rule 
making   pnor   to   the   adoption   of   the   final 
rutes. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  2  I 

Authority  To  Issue  Notices  of  Violation 
to  Non-Ucensees  and  Delegation  of 
Authority  to  Regional  Administrators 

agency:  Nuclear  Regulatory 

Commission. 

action:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  proposes  to  amend  its 
regulations  to  specifically  authorize  the 
issuance  of  a  notice  of  violation  to  any 
person  subject  to  the  jurisdiction  of  the 
Commission,  including  non-licensees. 
The  amendment  would  require  those 
persons  to  formally  reply  to  a  notice  of 
violation.  The  purpose  of  this  regulation 
is  to  conform  the  Commission's 
procedural  requirements  with  its 
substantive  regulations.  In  addition,  the 
amendment  codifies  the  authority  of 
Regional  Administrators  to  issue  notices 
of  violation. 

DATES:  Comment  period  expires 
December  13, 1982.  Comments  received 
after  that  date  will  be  considered  if  it  is 
practical  to  do  so,  but  assurance  of 
consideration  cannot  be  given  except  as 
to  comments  received  on  or  before  that 
date. 

ADDRESSES:  Mail  written  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
Attention;  Docketing  and  Service 
Branch.  Deliver  comments  to:  Room 
1121,  1717  H  St.,  Washington,  D.C. 
between  8:15  a.m.  and  5:00  p.m. 
weekdays.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room  at  1717  H  Street,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jane  Axelrad,  Office  of  Inspection  and 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC.  20555. 
telephone  (301)  492-4909. 
SUPPLEMENTARY  INFORMATION:  As 
presently  written.  §  2.201  of  the 
Commission's  regulations,  "Notice  of 


violation."  is  limited  by  its  terms  to 
proceedings  involving  .NRC  licensees.  In 
general,  the  Commission's  regulatory 
authority  is  limited  to  NRC  licensees  or 
persons  who  are  required  to  obtain  a 
license  under  the  ."Xtomic  Energy  Act  of 
1954,  as  amended,  or  the  Energy 
Reorganization  Act  of  1974  (ERA). 
However,  in  some  regulatory  areas,  the 
Congress  has  extended  the 
Commission's  statutory  authority  to 
include  non-licensees  as  well  as 
licensees.  P'or  example,  pursuant  to 
section  206  of  the  ERA.  42  U.S.C.  5846, 
and  the  Commission's  implementing 
regulation.  10  CFR  Part  21,  "Reporting  of 
Defects  and  Noncompliance,"  presons 
whc  supply  components  important  to 
the  safety  of  facilities  or  activities 
licensed  by  the  .NRC  are  subject  to 
certain  reporting  and  related 
requirements  intended  to  ensure  that  the 
Commission  is  promptly  informed  of 
defects  m  such  components. 

Section  206(d)  of  the  Energy 
Reorganization  Act  specifically 
authorizes  the  Commission  to  conduct 
reasonable  inspections  and  other 
enfo.'cement  activities  needed  to  ensure 
compliance.  The  Commission  has,  on  a 
case-by-case  basis,  required  non- 
licensees  to  respond  in  writing  to 
notices  of  noncompliance  issued  under 
the  authority  of  section  206(d)  of  the 
ER.A  However,  as  noted  above,  this 
authority  is  not  currently  reflected  in  10 
CFR  2.201  even  though  non-licensees  are 
subject  to  section  206  of  the  ERA  and 
the  Commissions  implementing 
regulations.' 

To  correct  this  discrepancy,  the 
Commission  proposes  to  amend  §S  2.200 
and  2201  of  its  regulations  to  specifically 
authorize  the  issuance  of  notices  of 
violation  to  any  person  subject  to  the 
jurisdiction  of  the  Commission, 
including  non-licensees.  If  these 
amendments  are  adopted,  a  notice  of 
violation  issued  to  a  non-licensee 
subject  to  the  jurisdiction  of  the 
Commission  may  require  a  written 
explanation  in  accordance  with  the 
existing  provisions  of  §2.201  (a)  and  (b). 

In  addition,  the  functions  of  the 
Commission  Regional  Offices  have 
recently  been  upgraded  (NRC  Manual 
Chapter  0128  (a  copy  is  available  for 
inspection  at  the  NRC  public  Document 


'The  rpg\.!atJon8  do.  however,  allow  the 
imposition  of  civil  penalties,  a  more  severe  form  of 
enforcement  action,  on  non-licensees.  See  10  CFR 
2.200. 


Room  at  1717  H  Street,  NW., 
Washington,  D.C.))  to  provide  enhanced 
responsibilities  and  duties  to  the  newly 
created  position  of  Regional 
Administrator.  Section  027  of  Manual 
Chapter  0128  authorizes  the  Regional 
Administrator  to  issue  notices  of 
violation.  (Formerly,  the  Regional 
Offices  were  headed  by  Regional 
Directors  and  these  Directors  were 
delegated  authority  by  the  Commiission 
to  issue  notices  of  violation.  This 
authority  had  not  been  expressly 
codified  in  ther  regulations.)  Therefore, 
the  Commission  proposes  to  amend  its 
regulations  to  expressly  provide  that 
Regional  Administrators  or  their 
designees  are  authorized  to  issue 
notices  of  violation  under  §  2.201, 

Regulatory  Flexibility  Certification 
Statement 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C,  805(b), 
the  Commission  hereby  certifies  that 
this  proposed  rule  would  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Non-licensees 
subject  to  NRC  jurisdiction  have  been 
required  on  a  case-by-case  basis  under 
the  authority  of  section  206(d)  of  the 
ERA  to  respond  to  violations  of  NRC 
requirements  to  assure  that  the 
Commission  has  adequate  information 
concerning  corrective  action  to  carry  out 
its  statutory  responsibilities.  This 
proposed  rule  is  designed  to  formalize 
the  current  practice. 

List  of  Subjects  in  10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust,  Byproduct 
material.  Classified  information. 
Environmental  protection.  Nuclear 
materials,  Nuclear  power  plants  and 
reactors,  Penalty,  Sex  discrimination. 
Source  material.  Special  nuclear 
material,  Waste  treatment  and  disposal. 

Pursuant  to  the  Atomic  Energy  Act  of 
1954.  as  amended,  the  Energy 
Reorganization  Act  of  1974,  as  amended, 
and  sections  552  and  553  of  the  United 
States  Code,  notice  is  hereby  given  that 
adoption  of  the  following  amendments 
to  10  CFR  Part  2  is  contemplated. 

PART  2— RULES  OF  PRACTICE 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 
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Authority.— Sees.  161. 181,  68  Stat.  948.  953 
(42  U.S.C.  2201.  2231);  sec.  191,  as  amended, 
Pub.  L  87-615.  76  Stat.  409  (42  U.S.C.  2241); 
sec.  201.  Pub.  L.  93-438.  88  Stat.  1242  as 
amended  by  Pub.  L  94-79.  89  Stat.  413  (42 
US.C.  5841);  5  U.S.C.  552.  (Section  2.101  also 
issued  under  sees.  53,  62.  81,  103,  104,  105,  68 
Slat.  930,  932,  935.  936.  937,  938,  as  amended 
(42  U.S.C.  2073,  2093,  2111,  2133,  2134,  2135); 
sec.  102,  Pub.  L  91-190,  83  Stat.  853  (42  U.S.C. 
4332);  sec.  301,  88  Stat.  1248  (42  U.S.C.  5871). 
Sections  2.102,  2.104.  2.105,  2.721  also  issued 
under  sees.  102.  103,  104.  105.  183,  189.  63  Stat. 
936.  937.  938.  954,  9.'^5,  as  amended  (42  U.S.C. 
2132.  2133.  2134.  2135.  2233,  2239). 
Sections  2.200-2.206  also  issued  under  sec. 
186.  68  Stat.  955  (42  U.S.C.  223fi);  sec.  206.  88 
Slat.  1246  (42  US  C,  5846).  Sections  2.600- 
2.606.  2.730,  2.772  also  issued  under  sec.  102, 
Pub.  L.  91-190,  83  Stat.  853  (42  U.S.C.  4332). 
Sections  2.700a.  2.719  also  issued  under  5 
U  S.C.  554.  Sections  2.754.  2.760,  2.770  also 
issued  under  5  U.S.C.  557.  Section  2.790  also 
issued  under  sec.  103,  68  Stat.  936.  as 
amended  w:  V  S.C.  2133).  Sections  2.800- 

2.807  also  is'^ued  under  5  U.S.C.  553.  Section 

2.808  also  issued  under  5  U.S.C.  553  and  sec. 
102.  83  Stat.  853  (42  U.S.C.  4332).  Section  2.809 
also  issued  under  5  U.S.C.  553  and  sec.  29. 
Pub.  L  85-256,  71  Stat.  579,  as  amended  by 
Pub.  L.  95-209.  91  Stat.  1483  (42  U.S.C.  2039). 
Appendix  A  is  also  issued  under  sec.  6.  F*ub. 
L.  91-560.  84  Stat.  1472  (42  U.S.C.  2135). 

2.  In  §  2.200,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  2.200    Scope  of  subpart. 

(a)  This  subpart  prescribes  the 
procedure  in  cases  initiated  by  the  staff, 
or  upon  a  request  by  any  person,  to 
impose  requirements  by  order,  or  to 
modify,  suspend,  or  revoke  a  Hcense,  or 
to  take  other  action  as  may  be  proper, 
against  any  person  subject  to  the 
jurisdiction  of  the  Commission. 
*        *        *        «        • 

3.  In  §  2.201,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§  2.201    Notica  of  violation. 

(a)  Before  instituting  any  proceeding 
to  modify,  suspend,  or  revoke  a  license 
or  to  take  other  action  for  alleged 
violation  of  any  provision  of  the  Act  or 
this  chapter  or  the  conditions  of  the 
license,  the  Director,  Office  of 
Inspection  and  Enforcement,  a  Regional 
Administrator,  or  the  designee  of  either, 
will  serve  on  the  licensee  or  other 
person  subject  to  the  jurisdiction  of  the 
Commission  a  written  notice  of 
violation,  except  as  provided  in 
paragraph  (c)  of  this  section.  The  notice 
of  violation  will  concisely  state  the 
alleged  violation  and  will  require  that 
the  licensee  or  other  person  submit, 
within  twenty  (20)  days  of  the  date  of 
the  notice  or  other  specified  time,  a 
written  explanation  or  statement  in 
reply  including: 


(1)  Corrective  steps  which  have  been 
taken  by  the  licensee  or  other  person 
and  the  results  achieved; 

(2)  Corrective  steps  which  will  be 
taken;  and 

(3)  The  date  when  full  compliance  will 
be  achieved. 

(b)  The  notice  may  require  the 
licensee  or  other  person  subject  to  the 
jurisdiction  of  the  Commission  to  admit 
or  deny  the  violation  and  to  state  the 
reasons  for  the  violation,  if  admitted.  It 
may  provide  that,  if  an  adequate  reply  is 
not  received  within  the  time  specified  in 
the  notice,  the  Director,  Office  of 
Inspection  and  Enforcement,  may  issue 
an  order  to  show  cause  why  the  license 
should  not  be  modified,  suspended  or 
revoked  or  why  such  other  action  as 
may  be  proper  should  not  be  taken. 
*         •         •         «         * 

Dated  al  WashinKlun.  D.C.  this  5th  day  of 
November  1962. 

For  the  Nmlejir  Regulatory  Commission. 
Samuel  ].  Chilk, 
Secretary  of  the  Commission. 

im  Doc.  8C-.11047  Filfd  n-n-ei  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

13CFRPart  120 

Business  Loan  Policy;  Operations  of 
Eligible  Participants 

agency:  Small  Business  Administration. 
action:  Nolii^  of  proposed  rulemaking. 

summary:  This  proposed  rule  delineates 
a  specific  prohibited  practice  of  lenders 
participating  with  SBA  who  issue 
"forward  commitments"  to  builder/ 
developers  to  provide  permanent  (or 
"take  out")  financing  based  upon  SBA 
guaranteed  loans.  The  Small  Business 
Administration  proposes  to  amend 
§  120.5(a)(1)  (the  "conflict"  provision)  of 
its  regulations  (13  CFR  ■•  20.5(a)(1))  to 
provide  that  SBA  will  i.ot  participate  in 
any  loan  to  a  small  business  concern 
where  the  lender  has  a  conflict  of 
interest  with  respect  to  the  loan  or  the 
small  business  concern,  such  as  when 
the  lender  has  issued  a  forward 
commitment.  In  SBA  Circular  845-1, 
promulgated  May  21, 1982,  the  Agency 
enunciated  its  proscription  of  forward 
commitments  pursuant  to  the  conflict 
provision  in  the  regulations.  Inquiries  by 
lenders  and  others  concerning  the 
alleged  vagueness  of  the  so-called 
conflict  provision  is  the  basis  for  the 
SBA  decision  to  clarify  the  proscription 
of  the  forward  commitment  type  of 
transaction.  The  proposed  rule  spells  out 
that  real  estate  forward  commitments 
involve  a  potential  conflict  of  interest 


because  of  the  lender's  predisposition  to 
make  the  SBA  guaranteed  loan  in  order 
to  honor  its  commitment.  It  makes  no 
difference  whether  the  lender  receives  a 
fee  therefor. 

date:  Comments  must  be  received  on  or 

before  December  15. 19fi2. 

ADDRESS:  Wntten  comments  are  to  be 
submitted  in  duplicate  to  the  Deputy 
.Associate  Administrator  fnr  Finanri,-.! 
Assistance.  Small  Business 
Administration.  1441  L  Street.  NW., 
Washington.  DC.  20416 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Hertzberg.  Small  Business 
Administration,  1441  L  Street.  .\\\  ., 
Washington,  DC.  20416,  202-b5»-b574. 

SUPPLEMENTARY  INFORMATION:  In  May, 

1982,  SBA  issued  a  Circular.  845-1. 
stating  that  real  estate  "forward 
commitment"  arrangements  by 
participating  lenders  are  ineligible  for 
SBA  participation.  The  purpose  of  the 
Circular  item  was  to  advise  the  SB.A 
field  offices  of  the  existence  of  the 
"forward  commitment"  arrangement  and 
that  the 'Agency  would  not  participate  in 
any  loan  made  as  a  result  of  a  real 
estate  forward  commitment 

A  forward  commitment  situation 
usually  arises  under  the  following 
circumstances.  Builder/developer  needs 
construction  financing  for  a  real  estate 
project  such  as  an  office  or  industrial 
condominium.  It  requests  an  SBA 
participating  lender  for  a  letter 
addressed  to  such  developer  in  which 
lender  promises  to  make  SBA 
guaranteed  loans  for  a  designated 
aggregate  amount  when  the  project  is 
ready  for  occupancy  Such  loans  would 
be  used  by  small  business  concerns  to 
obtain  space  in  the  project.  Developer 
uses  such  commitment  letter  to  persuade 
a  construction  lender  to  advance  funds 
for  construction.  At  the  time  the  SBA 
participating  lender  executes  the  letter  it 
does  not  know  the  identities  of  the  small 
business  concerns  which  may  come  to 
lender  for  assistance  in  the  future.  The 
primary  purpose  of  the  letter  is  to  enalile 
a  builder/developer  to  obtain 
construction  fmancing  generally  from 
another  lender.  But  the  SBA  is  indirectly 
financing  the  builder/developer  because 
the  construction  financing  would  be 
unavailable  but  for  the  lender's 
commitment  to  provide  SBA  guaranteed 
loans  to  unknown  business  concerns. 
While  SBA's  guarantee  cannot  exceed 
$500,000,  the  builder/developer  is 
obtaining  fmancing  substantially  in 
excess  of  such  amount.  Additionally  the 
builder/developer  may  not  be  eligible 
for  SBA  financial  assistance  in  the  usual 
way  because  it  may  exceed  SBA's  size 
standard,  or  the  project  does  not 
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conform  to  eligibility  stendard*  for 
contncton  in  SBA  regnlatioiw.  TIma, 
the  bailder/ developer  is  accoaipliahing 
indirectly  what  it  could  not  do  directly 
through  SBA's  guaranteed  loan  program. 

The  real  efttate  forward  commitmeni 
arises  from  current  proUems  in  the 
conventional  mortgage  field.  This 
proposed  amendment  addresses  a 
practice  which  was  not  contemplated 
when  the  "conflicts"  proscription  (13 
CFR  12a5(a)(l))  was  originally 
promulgated  but  which  is  included  in 
such  proscription.  It  is  clear  that  under 
S  122.20(cKZKvi)  of  SBA  relations  (13 
CFR  122J0(cK2)(Ti)}  a  Imdcr  cannot. 
without  the  prior  written  consent  of 
SBA,  charge  or  receive  any  fee  for  a 
forward  coBSBUtraenl  The  amendnmit 
being  proposed  daiifies  that  SBA  will 
not  participate  with  a  lender  which 
issues  a  real  estate  fdrward  cocDraitment 
even  if  it  does  not  chaise  or  receive  a 
fee  for  Bodh  comatitmenL  SBA  has 
limited  reaomces  and  specific  niaaion 
requireaaents  which  are  inoon^Mtibie 
with  the  farward  coaumtaseat  financing 
atranflfifnta  SBA  cannot  serve  as  a 
substitute  &)r  canvenbooal  mortgage 
sources. 

When  a  participating  lender  iaaoes  a 
forward  ooniaitment  to  a  bnilder/ 
developer  of  a  real  estate  pro)ect.  the 
lender  beooafies  predispoeed  to  make  a 
guaraaieed  loan  to  a  small  business 
concern  (SBC)  in  order  to  honor  its 
earlier  conoutment.  The  constrrictioo 
lender  relies  oa  the  commitment  and  baa 
a  right  to  expect  the  participating  lender 
to  honor  its  contractnal  obligation  to 
"take  out"  the  ooostnictian  lender. 
When  the  profect  oears  completioa  the 
builder/ developer  refers  an  SBC  to  the 
lender  to  provide  an  SBA  gearanteed 
loan  as  permanent  finannng  for  a  unit 
constracted  by  the  builder/ developer. 
Thus,  the  constroctian  lender  anticipates 
tying  vp  its  funds  only  for  a  limited  time 
amd  the  developer  obtains  its 
construction  financing  with  that 
understanding.  The  SBA  participating 
lender,  by  prooising  to  assist  the 
developer  to  get  the  pro)ect  built  would 
be  providing  longer  term  funds  to  small 
coaceras  in  order  to  replenish  the  funds 
of  the  construction  lender.  Given  a 
commitment  letter  on  its  books,  the 
lender  has  more  than  the  usual  incentive 
to  make  a  k>aa  to  an  SBC  The  lender's 
judgment  could  be  skewed  in  evaluating 
SBA  gaaranteed  loan  appUcations  from 
SBC's  in  connection  vnth  its  forward 
conunitmenL  In  addition.  SBA's  credit 
risk  is  incRased  when  SBA  guarantees  a 
nuntbcr  of  loans  to  SBCs  looted  in  the 
sama  pnitacL  SBA's  poaition  is  that  the 
conflict  praviaioa  in  the  regulahons 
precludes  the  farward  commitment 


arrangemoit.  and  this  proposed  rule 
specifically  amndates  that  proscription. 

SBA  has  determined  that  his  proposal 
does  not  constitute  a  major  rale  for  the 
purposes  of  Executive  Order  12291.  in 
this  regard  we  are  certain  that  the 
annual  effect  of  this  rule  on  the  economy 
will  be  less  than  $100  milhon.  In 
addition,  this  proposed  rule,  if 
promulgHted  as  final,  will  not  result  in  a 
major  increase  in  costs  or  price  for 
consumers,  individual  industries, 
Federal  State  or  local  government 
agencies  or  geographic  regions,  and  will 
not  h'&ve  significant  adverse  effects  on 
comf)etition,  employment,  investment, 
productivity,  or  innovation. 

For  the  purpose  of  compliance  with 
the  Regulatory  Flexibility  Act.  Pub.  L 
96-354,  effective  January  1, 1981,  SBA 
hereby  certifies  that  this  proposed  rule, 
if  promulgated  in  final  form,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  merely  codifies  ths 
agency's  on-going  practice  of  prohibiting 
SBA  participation  in  real  estate  forward 
commitment  arrangements  by  lenders, 
as  expressed  m  SBA  Circular  No.  845-1. 

This  action  is  being  proposed  in  order 
to  correct  any  misunderstanding  of 
SBA's  curent  regulations.  The  propoaed 
rule  clarifies  the  position  that  SBA  will 
not  participate  in  any  k>an  in  which  tlie 
lender  has  issued  a  real  estate  forward 
commitment  letter.  No  special  reporting 
or  record  keeping  requirements  would 
be  imposed  on  small  business  if  this 
proposed  rule  were  fin«lir,ffd. 

List  of  Subjects  in  13  CFR  Part  120 

Loan  programs /business.  Small 

businesses.  ^ 

PART  12»-{AliEM0CDl 

Accordingly,  pursuant  to  (he  authority 
in  Section  5(bK6)  of  the  Small  Business 
Act  (15  U.S.C.  631  et  seq.).  Part  120, 
Chapter  L  Title  13  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
by  revising  j  120L5(aXl)  introductory 
text,  and  renumbering  paragraphs 
(a)(l)(iv)  and  (v)  of  i  120.5  as  (aKl)(v) 
and  (vi),  respectively,  and  by  adding  a 
new  paragraph  (aKl)(ivJ  to  t  izas.  to 
read  as  foOows: 

§120.5    Op«r«tlonsofs<lgMspar«ei|pants. 

(a)  General  *  *  * 

(1 )  Conflicts.  Without  the  prior  written 
approval  of  the  responsible  SBA  district 
office.  SBA  will  not  participate  in  any 
loan  to  a  small  business  concern  where 
the  lender  has.  or  acquires  while  the 
loan  is  ootstanding,  an  interest  in  any 
form  which  coald  consbtate  a  conflict  of 


interest  with  respect  to  the  loan  or  the 
small  business  concern.  For  example: 

•  •        «        •        • 

(iv)  SBA  will  not  participate  in  any 
loan  to  a  small  business  concern  where 
the  lender  has  issued  a  real  estate 
forward  commitment  to  a  buildra-/ 
developer  with  respect  to  a  project  of 
such  builder/ developer  in  wdiidi  the 
applicant  will  use  the  proceeds  of  the 
loan  to  acquire  business  or  industrial 
space. 

*  •        *        •        • 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  SSJnz.  Small  Business  Loans) 

Dated:  October  26, 1982. 
Heriberto  Heitara. 
A  cting  Admiaistrator. 

[FR  Doc  n-SUVnfarf  ll-ia-e:  ««  ami 


OEPARTIIENT  OF  TRANSPORT ATION 
Fedarai  Aviation  AdministratJon 
14  CFR  Part  39 


Docket  Nol  a2-ASW-6] 


Airworthiness  Directives;  Societe 
Nationale  Industitene  Aerospatiale 
(SNIAS)  Models  SA341  and  SA342 
Serias  Helicoptera 

agency:  Peckral  Aviation 
Administration  (FAA).  DOT. 

ACTIOIC  Withdrawal  of  notice  of 
proposed  rulemaking. 

SUMMARV:  This  documoit  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
which  proposed  adopting  a  new 
airworthiness  directive  (AD)  which 
would  have  required  an  inspectifxi  for 
proper  bolts  anid  shackles  and  repetitive 
inspections  for  cracked  bolts  in  the 
upper  shackles  of  front  and  rear  main 
gearbox  A-frames  on  Aerospatiale 
Models  SA341  and  SA342  series 
helicopters.  Since  publication  of  the 
NPRM.  Aerospatiide  Helicopter 
Corporation  advised  the  FAA  that  109 
sets  of  new  desi^i  nitrided  bolts  have 
been  sold  since  the  service  bulletin  was 
issued.  The  number  of  sets  sold  would 
more  than  account  for  all  Models  SA341 
and  SA342  in  service.  A  review  of  the 
service  difficulty  reports  indicates  there 
is  no  service  expoience  that  warrants 
the  propoaed  AD.  Since  publication  of 
the  NPRM.  the  FAA  has  determined  that 
proper  bolts  and  shackles  are  probably 
installed  on  the  aflected  aircraft  and 
that  service  experience  indicates 
mandatory  repetitive  inspections  are  not 
necessary.  Thierefore,  the  FAA  is 
withdrawing  the  proposed  AD. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Chris  Christie,  Manager,  Aircraft 
Certification  Staff,  FAA,  Europe,  Africa, 
and  Middle  East  Office,  c/o  American 
Embassy,  Brussels,  Belgium,  or  James  H. 
Major,  Helicopter  Policy  and  Procedures 
Staff,  Aircraft  Certification  Division, 
Federal  Aviation  Administration,  P.O. 
Box  1689,  Fort  Worth,  Texas  76101, 
telephone  number  (817)  624-4911,  ext. 
504. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  an  inspection  for  proper  bolts 
and  shackles  and  repetitive  inspections 
for  cracked  bolts  in  the  upper  shackles 
of  front  and  rear  main  gearbox  A-frame 
on  Aerospatiale  Models  SA341  and 
SA342  series  helicopters  was  published 
in  47  FR  11037.  This  information  is 
contained  in  Airworthiness  Docket  No. 
82-ASW-6,  Office  of  the  Regional 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road,  Fort  Worth,  Texas  76106. 

In  response  to  the  proposal, 
Aerospatiale  Helicopter  Corporation 
submitted  a  letter  dated  March  19. 1982. 
stating  that  a  total  of  218  nitrided  bolts 
P/N  341A-31-4263-21  had  been  sold  to 
customers.  This  amounts  to  109  ship 
sets.  They  also  stated  that  there  are  86 
SA341  and  no  SA342  helicopters  in 
service  in  North  America.  In  addition, 
there  is  no  service  experience  that 
warrants  the  proposed  AD. 

These  nonnitrided  bolts  are  probably 
no  longer  in  use  and  nitrided  bolts  and 
proper  shackles  are  probably  installed 
on  Model  SA341  helicopters.  The 
inspections  originally  contained  in 
Aerospatiale  Service  Bulletin  No.  01.16, 
Revision  1,  are  now  included  in 
Chapters  5.22,  5.24  and  65.33  of  the 
Maintenance  Manual.  Since  1978.  only 
nitrided  bolts  have  been  provided  by 
Aerospatiale.  In  addition,  no  adverse 
service  experience  has  been  reported  on 
U.S.  registered  helicopters  that  supports 
the  proposed  repetitive  inspection  for 
cracks  in  the  nitrided  bolts.  Therefore, 
the  proposed  AD  is  being  withdrawn. 
Withdrawal  of  the  notice  does  not 
preclude  the  agency  from  issuing 
another  notice  in  the  future,  or  commit 
the  agency  to  any  course  of  action  in  the 
future. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  and  Safety. 

Witlidrawal  of  the  Notice 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  delegated  to 
me  by  the  Administrator  (31  FR  13692), 
the  proposed  airworthiness  directive 
that  was  published  in  the  Federal 


Register  in  47  FR  11037  is  hereby 
withdrawn. 

(Sees.  313(a).  601,  and  603,  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C.  1354(a), 
1421,  and  1423);  Sec.  6(c),  Department  of 
Transportation  Act  (49  U.S.C.  1655(c));  14 
CFR  11.89) 

Issued  in  Fort  Worth,  Texas,  on  October  25. 
1982. 

C  R.  Melugin,  )r.. 
Director,  Southwest  Region. 

[Fn  Doc  82-311!>;  F:kd  11-12-ai  H.45  am) 
BHJJMG  COOe  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  82-ACE-04! 

Transition  Area— Lexington,  MO; 
Proposed  Desigrtation 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
designate  a  700-foot  transition  area  at 
Lexington,  Missouri,  to  provide 
controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  to  the  Lexington,  Mi.s.soun, 
Airport,  utilizing  the  Napoleon  VORTAC 
as  a  navigational  aid.  This  proposed 
action  will  change  the  airport  status 
from  VFR  to  IFR, 

dates:  Comments  must  be  received  on 
or  before  December  15. 1982. 
ADDRESSES:  Send  comments  on  the 
proposal  to:  Federal  Aviation 
Administration,  Chief,  Operations. 
Procedures  and  Airspace  Branch,  Air 
Traffic  Division,  ACE-530,  601  East  12th 
Street,  Kansas  City,  Missouri  64106, 
Telephone  (816)  374-3408. 

The  official  docket  may  be  examined 
at  the  Office  of  the  Regional  Counsel, 
Central  Region,  Federal  Aviation 
Administration,  Room  1558,  601  East 
12th  Street,  Kansas  City,  Missouri. 

An  informal  docket  may  be  examined 
at  the  Office  of  the  Chief,  Operations, 
Procedures  and  Airspace  Bra.ich,  Air 
traffic  Division. 

FOR  FURTHER  INFORMATION  CONTACT; 
Dwaine  E.  Hiland,  Airspace  Specialist, 
Operations,  Procedures,  and  Airspace 
Branch,  Air  Traffic  Division,  ACE-532, 
FAA,  Central  Region,  601  East  12th 
Street,  Kansas  City  Missouri  64106, 
Telephone  (816)  374-3408. 
SUPPLEMENTARY  INFORMATION: 

Comments  invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 


should  identify  the  airspace  docket 
number,  and  be  submitted  in  duplicate 
to  the  Operations  Procedures  and 
Airspace  Branch,  Air  Traffic  Division, 
Federal  Aviation  Administration,  601 
East  12th  Street.  Kansas  City.  Missoun 
64106.  All  communications  reci'ivt'd  on 
or  before  December  15, 1982  will  be 
considered  before  action  is  taken  un  the 
proposed  amendment.  The  proposal 
contained  in  this  Notice  may  be  thrtiigcd 
m  light  of  the  comments  received,  Al! 
comments  received  will  be  available 
both  before  and  after  the  closing  date 
for  comments  in  the  Rules  Docket  for 
examination  by  interested  persons. 

Availability  of  NPRM 

Any  person  mav  uotdin  a  copy  of  this 
NPR.M  by  submitting  a  request  to 
Federal  Aviation  Administration, 
Operations.  Procedures  and  Airspace 
Branch,  601  East  12th  Street.  Kansas 
City.  Missouri  MKVi  or  by  calling  (816) 
374-3408,  Communichtinns  must  identify 
the  notice  number  of  this  NPR.M 
Persons  interested  in  being  placed  on  a 
mailing  list  for  further  NPRMs  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2  which  describes  the  apphcation 
procedure. 

The  Proposal 

The  F.'\,A  is  considering  an 
amendment  to  Subpart  G.  §  71,181  of  the 
Federal  Aviation  Regulations  114  CFR 
71  161)  by  designating  a  700- foot 
transition  area  at  Le,Mngton.  .Missouri. 
To  enhance  airport  usage,  a  new 
instrument  approach  procedure  is  being 
developed  for  the  Lexington,  Missouri 
Airport,  utilizing  the  .Napoleon  V'GRT.'XC 
as  a  navigational  aid.  The  navigational 
aid  will  provide  new  navigational 
guidance  for  aircraft  utilizing  the  airport. 
The  establishment  of  a  new  instrument 
approach  procedure  based  on  this 
navigational  aid  entails  designation  of  a 
transition  area  al  Lexington.  Missoun   at 
and  above  700  feet  above  ground  level 
(AGL)  within  which  aircraft  are 
provided  air  traffic  control  service. 
Transition  areas  are  designed  to  contain 
IFR  operations  in  controlled  airsparr 
during  portions  of  the  terminal  operation 
and  while  transiting  between  the 
terminal  and  en  route  environment. 

The  intended  effect  of  this  action  is  to 
ensure  segregation  of  aircraft  using  the 
approach  procedure  under  Instrument 
Flight  Rules  (IFR)  and  other  aircraft 
operating  under  Visual  Flight  Rules 
(VFR).  This  action  will  change  the 
airport  status  from  VFR  to  I?Tl. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas 
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Accordiagiy.  pHnuant  to  the  autliohty 
delegated  to  me.  tke  Federal  AviatioD 
AdministratiflB  pvofMises  to  aotend 
S  71.181  of  Put  71  of  the  Federal 
Aviation  Regsiatioos  (14  CUt  Part  H). 
by  deaigiMting  the  foUowing  transitioa 
area: 

LexiogtM.  bfiwMn 

That  airspace  extending  apward  from  700 
feet  abore  the  aarface  witltia  a  5-«iile  radiin 
of  the  Ledngtoa.  Msaowi  Airport  (latitude 
3rir35'N:  loagtitwle  93*55^-W)  and 
withia  2^  oBles  either  side  of  the  Hapoietm 
VORTAC  063'  radical,  extending  fran  the  5- 
mile  radina  area  to  6  miles  oortbeast  of  the 
airport. 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  134«(a)  and  1354(a));  Sec 
6(c),  Department  of  Transportation  Act  (49 
U.S.C.  lassfc)):  and  Sec.  11 J6  of  the  Federal 
Aviation  Regalatioaa  (14  CFR  11.<6)) 

Note.— The  FAA  has  defennined  that  this 
proposed  rcgulatioa  onty  iartWres  sa 
established  bodjr  of  technical  regehrtioiM  far 
which  fre^aent  and  routiae  aramdaimti  are 
neceasary  to  keep  them  operatianaUy  cavreat 
It  therefore — (1)  la  not  a  "major  rule"  under 
Executive  Order  122S1;  [2]  is  not  a 
"stgnificanf  nde"  under  DOT  Regulatory 
Policies  and  Procednres  (44  FR  11034: 
Febrtiwy  2&  1979):  and  (3)  does  not  warraat 
prepsratica  of  a  wgiilslnij  evalaatiao  as  the 
anticipated  impact  is  so  minimal.  Siace  this  tj 
a  routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigslioa.  it  is 
certified  that  this  rule,  when  promulgated, 
will  not  have  a  significant  economic  impact 
on  a  sabstanbal  number  of  small  eulities 
under  the  criteria  of  the  Regalatory  Flexibih'ty 
Act. 

issaed  in  Kansas  Gty.  Missoari,  on 
October  27. 1982. 

Munay  B-SMlh.  I 

Director.  Centra/ Hegfort. 

(TK  Itec.  O-SllSS  PIbd  Il-II-tt  as»  ami 

lOOK  mn-n-m 


DEPARTMBfr  OF  ENERGY 
\  EiMrgy  Rsgutetory 


18  CFR  Pirt  271 

[Docket  Na  RW7»-7f-13$  (Wwt  VlrghHa- 

WMt  VkgWiC  High-Cost  Gm 
Producod  FroM  TlgM  FormattoM, 
ExtMMion  o«  TliM  lor  CooaMnto 

Noveoiber  a.  1*82. 

AQCNCVt  Federal  Energy  Regulatory 

Comuamai,  DOE. 

ACTION:  Notice  of  proposed  rulemakiijg; 

Extenmon  of  oocnment  period. 


produced  from  ti^t  formationa  (47  FR 
43986.  October  5,  1982).  The  coounent 
period  is  being  extended  at  the  request 
of  Badger  Coal  Company  and  the  West 
Virginia  Coal  Association. 
DATE  Comments  must  be  sabnitted  on 
or  before  December  15.  1982. 
ADDRESS:  Submit  comments  to:  Office  of 
the  Secretary.  Federal  Energy 
Regulatory  Commission.  825  ^torth 
Capitol  Street.  NB..  Washington,  D.C. 
20426. 

FO«  RiRTHEH  INFORMATIOfl  COtrTACT: 

Ketmeth  F.  Plumb,  Secretary,  (202)  357- 
8400. 

SliPPI^MCNTARY  INFORMATION: 

On  November  2,  1982  and  November 
5,  1982,  Badger  Coal  Company  and  the 
West  Virginia  Coal  Association  filed 
respective  motions  for  an  extension  of 
time  to  file  commenta  in  responae  to  the 
Notice  of  l^oposed  Rulemaking  issued 
September  30. 1982,  in  the  above- 
docketed  proceeding,  by  the  Director. 
Office  of  Pipeline  and  Producer 
Regulation.  Both  motions  state  that 
additional  time  is  required  because  of 
the  substantial  araount  of 
documentatkn  and  supporting  material 
which  must  be  reviewed  and  studied  ui 
order  for  these  parties  to  formolate  their 
comments. 

Upon  consideration,  notice  is  hereby 
given  that  an  extension  of  time  for  all 
interested  parties  to  file  comments  is 
granted  to  and  including  December  15. 
1982. 

Kenneth  F.  Phmb. 

Secrptary. 

iFR  Doc  m~tX2tl  ntod  IKU-aK  M»  «B| 
BIU.MO  COOC  iriT-M-a 


DEPARTMENT  OF  HOUSIHG  AND 
URBAN  DEVELOPMENT 


Office  of  9m  Secretary 

24  CFR  P«t  27 

[Docket  No.  R-«2-102e] 

Nonjudicial  Foreclosure  of  Uuttifamfly 
Mortgagee 

AQCMCY:  Office  of  the  Secretary,  HUD. 
ACTIOM:  Proposed  mle. 


•UMMARy:  On  September  30. 1862.  the 
Director.  Office  of  Pipeline  and  Producer 
Regulation,  isned  a  Notice  of  Proposed 
Rulemaking  involving  high-cost  gas 


SlMiMAAY:  HUD  proposes  to  implement 
legisiatioo  which  authorizes  the 
Secretary  of  Housing  and  Urban 
Development  to  exercise  a  statutory 
nonjudicial  power  of  sale  with  respect  to 
any  defaulted  multifanuly  mortgage  held 
by  the  Secretary  under  title  0  of  the 
Natiooal  Housing  Act  or  under  Section 
31Z  of  the  Housing  Act  of  1964. 
Conunents  due  by  January  14, 19A3. 


:  Interested  persons  are  invited 
to  submit  comments  regardii^  this  rule 
to  the  Office  of  General  Couoisel  Roles 
Docket  Clerk.  Room  10278^  Departaent 
of  Hoeeii^  and  Urban  Development.  451 
Seventh  Street.  SW..  Waahl^on.  D.C 
204ia  CoeamanicatioBS  shoek)  refer  to 
the  above  docket  mmber  and  title.  A 
copy  of  eadi  coaamsnication  submitted 
will  be  available  for  pobtic  inspection 
during  regular  business  hours  at  the 
above  address. 

FOR  FURTHBt  IHTOHMATTOW  CONTACT: 
John  P.  fCennedy,  Office  of  General 
Counsel,  Department  of  Housing  and 
Urban  Development  451  Seventh  Street, 
SW..  Washington.  DC.  204ia  (202)  755- 
5557.  pTiis  is  not  a  toU-free  nranber.J 

SUPWfMCIITARY  INFOfttlATIONC  The 

Multifamily  Mortgage  Foreclosure  Act  of 
1981  (the  Act);  Part  6,  section  361  et  seq.. 
Omnibus  Bm^et  Reconcibation  Act  of 
1981;  Pub.  L  97-^  95  Stat  422  (August 
13, 1981):  12  U.S.C  3701  et  seq^- 
establishes  a  noniudicial  procedure 
which  the  Secretary  of  Housing  and 
Urban  Development  (the  Secretary)  may 
follow  to  fbredose  any  defaulted 
multifomily  nmrtgage  the  Secretary 
holds  under  title  0  of  the  National 
Housing  Act  U  U.S.C  1707  et  seq^  or 
Section  312  of  the  Housing  Act  of  1964, 
42  U.S.C.  145^.  The  procedure  is  similar 
to  that  used  in  those  States  whose  laws 
authorize  nonjodidal  foreclosures.  By  a 
delegation  of  authority  published  on 
Febraary  5. 1982  (47  FR  5468),  the 
Secretary  delegated  to  the  HUD  General 
Counsel  his  authority  under  the  Act  to 
appoint  a  foredoeure  commissioner  or 
commissioners,  to  fix  the  compmsation 
of  commissioners,  and  to  promulgate 
implementing  regulations. 

Briefly,  the  procedure  authorized  by 
the  Act  is  as  follows.  Upon  determining 
that  a  mortgage  should  be  foreclosed, 
the  Secretary  or  his  designee  names  a 
foreclosure  commissioner  to  conduct  the 
foreclosure  and  sale.  The  commissioner 
commences  the  foreclosure  by  serving  a 
notice  of  default  and  foreclosure  sale. 
The  contents  of  this  notice  and  the 
manner  in  which  it  is  to  be  served  are 
set  forth  in  the  Act  and  in  this  rule.  After 
the  service  requirements  have  been  met 
the  commissioner  or  his  designee 
conducts  the  foreclosure  sale  at  the  date 
and  time  specified  in  the  notice  of 
default  and  foreclosure  sale  and 
disposes  of  the  sale  proceeds  as 
provided  in  the  Act.  The  Act  authorizes 
the  commissioner  to  convey  title  to  the 
purchaser  and  requires  the 
commiasiooer  to  estabbah  a  record  of 
foreckieuie  and  sale.  From  the  proceeds 
of  the  forack)e«ue  aale.  the  commiseioner 
is  reimbursed  for  reoaonable  costs  of  the 
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foreclosure  and  is  paid  a  fee  for  his  or 
her  services  in  an  amount  to  be 
established  by  regulation. 

The  intent  of  the  Secretary  with 
respect  to  the  enforcement  of  these 
regulations  that  they,  will  be  governed 
by  Federal  law  and  will  not  be  subject 
to  conflicting  or  varying  State  laws 
unless  otherwise  expressly  noted.  The 
determination  of  the  priority  of  the 
Secretary's  mortgage  lien  will  be 
controlled  by  the  Federal  first-in-time, 
first-in-right  rule  of  priority  as  of  the 
time  of  recording. 

The  Act  authorizes  the  Secretary, 
among  other  things,  to  reinstate  the 
mortgage  prior  to  sale,  name  a  substitute 
foreclosure  commissioner,  and  require 
any  purchaser  to  operate  the  property 
under  the  terms  of  designated  statutory 
programs  or  regulatory  agreements. 

Section  369C{5)  of  the  Act  permits 
payment  of  a  fee  to  the  foreclosure 
commissioner  to  the  extent  authorized 
by  regulations  issued  by  the  Secretary. 
Preliminary  inquiries  made  by  the 
General  Counsel,  however,  show  that 
there  is  not  enough  information  yet  to 
establish  a  set  fee.  Much  of  this 
information  can  only  be  gathered  after 
the  Act  has  been  implemented  and 
mortgages  have  actually  been 
foreclosed.  Accordingly,  §  27.40(5)  of  the 
proposed  rule  establishes  a  fee  in  an 
amount  to  be  determined  by  the  General 
Counsel. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50  which 
implement  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332(2)(C).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  during  regular 
business  hours  at  the  Office  of  the  Rules 
Docket  Clerk  at  the  address  listed 
above. 

The  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17,  1981.  The  rule  does  not:  (1) 
Have  an  annual  effect  on  the  economy 
of  one  hundred  million  dollars  or  more; 
(2)  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies  or  geographic 
regions;  or  (3)  have  significant  adverse 
effect  on  competition,  employment, 
investment  productivity,  innovation  or 
on  the  ability  of  United  States-based 
enterprises  in  domestic  or  export 
markets. 

Pursuant  to  the  provisions  of  the 
Regulatory  FlexibiHty  Act  (5  U.S.C. 
605(b)),  the  undersigned  hereby  certifies 


that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  will 
affect  only  those  mortgagor  entities 
whose  mortgages  are  foreclosed  by  the 
Secretary  under  the  provisions  of  this 
rule.  Such  entities  will  not  constitute  a 
substantial  number  of  the  mortgagors  of 
Secretary-held  mortgages. 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  pubhshed  on  August  17, 
1981  (46  FR  41708)  pursuant  to  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

(The  Catalog  of  Federal  Domestic  Assistance 
Programs  numbers  are  14.103,  14.112,  14  115, 
14.116.  14.124.  14.125.  14.126.  14.127.  14  128. 
14.129,  14.134.  14.135,  14.137,  14.138,  14.139. 
14.149,  14,151,  14.153.  14.154.  14.155,  14.167, 
and  14.220.) 

List  of  Subjects  in  24  CFR  Part  27 

.Mortgjges.  Foreclosures, 

Accordingly,  Title  24  CFR  is  proposed 
to  be  amended  by  adding  a  new  Part  27, 
to  read  as  follows; 

PART  27— NONJUDICIAL 
FORECLOSURE  OF  MULTIFAMILY 
MORTGAGES 

Subpart  A — General 

Sec. 
27.1 
27,2 
27.3 


Piu  pose. 

Scope  and  applicability. 

Definitions. 


Subpart  B— Procedures 

27,5     Prerequisites  to  foreclosure. 
27.10     De.signation  of  a  foreclosure 

commissioner. 
27.15    Commencement  of  foreclosure. 
27.20    Notice  of  default  and  foreclosure  sale. 
27.25    Service  of  notice  of  default  and 

foreclosurp  sale. 
27.30     Presdie  reinstatement. 
27.35    Conduct  of  sale:  Arijourrunent, 
27.40    Foreclosure  costs. 
27.45     Disposition  of  sale  proceeds. 
27.50    Transfer  of  title  and  possession. 
27,55     Record  of  foreclosure  and  sale. 
27.60    Computation  of  time. 

.\ulhority:  Sees.  369C(5)  and  3691. 
Mu!t;!ami!y  Niortgage  Foi-cclosure  Act  of  1981 
(i:  r  S  C,  3711(51  and  3717);  Sec.  7(d). 
Di'partment  of  Housing  and  Urban 
Dfvelnpment  Act  (42  U.S.C.  3535(d)). 

Subpart  A — General 

§27.1     Purpose. 

The  purpose  of  this  part  is  to 
implement  the  Multifamily  .Mortgage 
Foreclosure  Act  of  1981  (the  Act);  Part  6. 
Section  361  et  seq.,  Omnibus  Budget 
Reconciliation  Act  of  1981;  Pub.  L  97-35, 
95  Stat.  422  (August  13,  1981)  12  U.S.C. 
3701  et  seq.  The  Act  creates  a  uniform 
Federal  remedy  for  foreclosure  of 
mortgages  covering  multiunit  residential 
and  nonresidential  properties  which  are 


held  by  the  Secretary  of  Housing  and 
Urban  Development  pursuant  to  title  II 
of  the  National  Housing  Act.  12  U.S.C. 
1707  et  seq.,  or  Section  312  of  the 
Housing  Act  of  1964,  42  U.S.C.  14,52b 
Under  a  delegation  of  authority 
published  on  February  5,  1982  (47  ¥¥. 
5468).  the  Secretary  has  delegated  to  the 
HUD  General  Counsel  his  powers  under 
tke  Act  to  appoint  a  foreclosure 
commissioner  or  commissioners  and 
substitutes  therefor,  to  fi.v  the 
compensation  of  commissioners,  and  to 
promulgate  implementmg  regulations. 

i  27 Ji    Scope  and  appficaWHty. 

(a)  Under  this  part,  the  Secretary  may 
foreclose  on  any  defaulted  multifamily 
mortgage  held  by  the  Secretary 
encumbenng  real  estale  in  any  State. 
The  Secretary  may  use  the  provisions  of 
these  regulations  to  foreclose  on  any 
multifamily  mortgage  regardless  of  v\hen 
the  mortgage  was  executed. 

(bl  The  Secretary  may.  at  the 
Secretary's  option,  use  other  procedures 
to  foreclose  defaulted  multifamily 
mortgages,  includmg  judicial  foreclosure 
in  Federal  court  and  nonjudicial 
foreclosure  under  State  law.  This  part 
applies  only  to  foreclosure  procedures 
authorized  by  the  Act  and  not  to  any 
other  foreclosure  procedures  the 
Secretary  may  use. 

§  27.3    Definitions. 

As  used  in  this  part — 

(a)  "General  Counsel"  means  the 
General  Counsel  of  Housing  and  Urban 
Development; 

(b)  "Mortgage"  means  a  deed  of  trust, 
mortgage,  deed  to  secure  debt,  security 
agreement,  or  any  other  form  of 
instrument  under  which  any  interest  in 
property,  real,  personal  or  mixed,  or  any 
interest  in  property  including  leaseholds, 
life  estates,  reversionary  interests,  and 
any  other  estates  under  appUcable  Stale 
law,  is  conveyed  in  trust,  mortgaged, 
encumbered,  pledged,  or  otherwise 
rendered  subject  to  a  lien,  for  the 
purpose  of  securing  the  payment  of 
money  or  the  performance  of  an 
obligation; 

(c)  "Multifamily  mortgage"  means  a 
mortgage  held  by  the  Secretary  pursuant 
to  title  II  of  the  National  Housing  Act  or 
section  312  of  the  Housing  Act  of  1964 
covering  any  property,  except  a  property 
on  which  there  is  located  a  one-  to  fcur- 
family  residence; 

(d)  "Mortgage  agreement"  means  the 
note  or  debt  instrument  and  the 
mortgage  instrument,  deed  of  trust 
instrument,  trust  deed,  or  instrument  or 
instruments  creating  the  mortgage, 
including  any  instruments  incorporated 
by  reference  therein  (including  any 
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applicable  regulatory  agreement),  and 
any  instrument  or  agreement  amending 
or  modifying  any  of  the  foregoing; 

(e)  "Mortgagor"  means  the  obligor, 
grantor,  or  trustor  named  in  the 
mortgage  agreement  and.  unless  the 
context  otherwise  indicates,  includes 
the  current  owner  of  record  of  the 
security  property  whether  or  not 
personally  liable  on  the  mortgage  debt; 

(0  "Person"  includes  any  individual, 
group  of  individuals,  association, 
partnership,  corporation,  or 
organization; 

(g)  "Record"  and  "recorded"  include 
"register"  and  "registered"  in  the 
instance  of  registered  land; 

(h)  "Security  property"  means  the 
property,  real,  personal  or  mixed,  or  an 
interest  in  property,  including 
leaseholds,  life  estates,  reversionary 
interests  and  any  other  estates  under 
apphcable  State  law.  together  with 
fixtures  and  other  interests  subject  to 
the  hen  of  the  mortgage  under 
applicable  State  law; 

(i)  "State"  means  the  several  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
territories  and  possessions  of  the  United 
States,  and  the  Trust  Territory  of  the 
Pacific  Islands,  and  Indian  tribes  as 
defined  by  the  Secretary; 

(j)  "County"  means  county  as  defined 
in  Section  2,  of  Title  I.  United  States 
Code;  and 

(k)  "Secretary"  means  the  Secretary  of 
Housing  and  Urban  Development. 

Subpart  B— Procedures 

S  27.5    Prerequisites  to  foreclosure. 

Foreclosure  by  the  Secretary  under 
this  part  of  a  multifamily  mortgage  may 
be  commenced,  as  provided  in  section 
27.15,  upon  the  breach  of  a  covenant  or 
condition  in  the  mortgage  agreement  for 
which  foreclosure  is  authorized  under 
the  mortgage,  except  that  no  such 
foreclosure  may  be  commenced  unless 
any  previously  pending  proceeding, 
judicial  or  nonjudicial,  separately 
instituted  by  the  Secretary  to  foreclose 
the  mortgage  other  than  under  this  part, 
has  been  withdrawn,  dismissed,  or 
otherwise  terminated.  No  such 
separately  instituted  foreclosure 
proceeding  on  the  mortgage  shall  be 
instituted  by  the  Secretary  during  the 
pendency  of  foreclosure  pursuant  to  this 
part.  Nothing  in  this  part  shall  preclude 
the  Secretary  from  enforcing  any  right. 
other  than  foreclosure,  under  applicable 
State  law,  including  any  right  to  obtain  a 
monetary  judgment.  Nothing  in  this  part 
shall  preclude  the  Secretary  from 
foreclosing  under  this  part  where  the 
Secretary  has  obtained  or  is  seeking  any 
other  remedy  available  pursuant  to 


Federal  or  State  law  or  under  the 
mortgage  agreement,  including,  but  not 
limited  to.  the  appointment  of  a  receiver, 
mortgagee-in-possession  status  or  rehef 
under  an  assignment  of  rents. 

§  27. 1 0    Designation  of  foreclosure 
commissioner. 

A  foreclosure  commissioner  or 
commissioners  designated  pursuant  to 
this  part  shal-  have  a  nonjudicial  power 
of  sale  as  provided  in  this  part.  Where 
the  Secretary  is  the  holder  of  a 
multifamily  mortgage,  the  General 
Counsel  may  designate  a  foreclosure 
commissioner  and,  with  or  without 
cause,  may  designate  a  substitute 
foreclosure  commissioner  to  replace  a 
previously  designated  foreclosure 
commissioner,  by  executing  a  duly 
acknowledged,  written  designation 
stating  the  name  and  business  or 
residential  address  of  the  commissioner 
or  substitute  commissioner.  The 
designation  shall  be  effective  upon 
execution.  Except  as  provided  in 
S  27.15(d).  a  copy  of  the  designation 
shall  be  mailed  with  each  copy  of  the 
notice  of  default  and  foreclosure  sale 
served  by  mail  in  accordance  with 
S  27.25(1).  The  foreclosure  commissioner. 
if  a  natural  person,  shall  be  a  resident  of 
the  State  in  which  the  security  property 
is  located  and.  if  not  a  natural  person. 
the  foreclosure  commissioner  must  be 
duly  authorized  to  transact  business 
under  the  laws  of  the  State  in  which  the 
security  property  is  located.  The 
foreclosure  commissioner  shall  be  a 
person  who  is  determined  by  the 
General  Counsel  to  be  responsible, 
financially  sound  and  competent  to 
conduct  the  foreclosure.  More  than  one 
foreclosure  conunissioner  may  be 
designated.  If  a  natural  person  is 
designated  as  foreclosure  commissioner 
or  substitute  foreclosure  commissioner, 
such  person  shall  be  designated  by 
name,  except  that  where  such  person  is 
designated  in  his  or  her  capacity  as  an 
official  or  employee  of  the  government 
of  the  State  or  subdivision  thereof  in 
which  the  security  property  is  located, 
such  person  may  be  designated  by  his  or 
her  unique  title  or  position  instead  of  by 
name.  The  method  of  selection  and 
determination  of  the  qualifications  of 
the  foreclosure  commissioner  shall  be  at 
the  discretion  of  the  General  Counsel, 
and  the  excution  of  a  designation 
pursuant  to  this  section  shall  be 
conclusive  evidence  that  the 
commissioner  selected  has  been 
determined  to  be  qualified  by  the 
General  Counsel.  The  Secretary  shall  be 
a  guarantor  of  payment  of  any  judgment 
against  the  foreclosure  commissioner  for 
damages  based  upon  the  commissioner's 
failure  properly  to  perform  the 


commissioner's  duties.  As  between  the 
Secretary  and  the  mortgagor,  the 
Secretary  shall  bear  the  risk  of  any 
financial  default  by  the  foreclosure 
commissioner.  In  the  event  that  the 
Secretary  makes  any  payment  pursuant 
to  the  preceding  two  sentences,  the 
Secretary  shall  be  fully  subrogated  to 
the  rights  satisfied  by  such  payment. 

S  27.15    Commencement  of  foreclosure. 

(a)  If  the  General  Counsel  determines 
that  the  prerequisites  to  foreclosure  set 
forth  in  §  27.5  are  satisfied,  the  General 
Counsel  may  request  the  foreclosure 
commissioner  to  commence  foreclosure 
of  the  mortgage.  Upon  such  request,  the 
foreclosure  commissioner  shall 
commence  foreclosue  of  the  mortgage, 
by  commencing  service  of  a  notice  of 
default  and  foreclosure  sale  in 
accordance  with  {  27.25. 

(b)  Subsequent  to  commencement  of  a 
foreclosure  under  this  part,  the  General 
Counsel  may  designate  a  substitute 
foreclosure  commissioner  at  any  time  up 
to  forty-eight  hours  prior  to  the  time  of 
foreclosure  sale,  and  the  foreclosure 
shall  continue  without  prejudice,  unless 
the  substitute  commissioner,  in  his  or 
her  sole  discretion,  finds  that 
continuation  of  the  foreclosure  sale  will 
unfairly  affect  the  interests  of  the 
mortgagor.  Any  such  finding  shall  be  in 
writing.  In  the  event  that  the  substitute 
commissioner  makes  such  a  finding,  the 
substitute  commissioner  shall  cancel  the 
foreclosure  sale  or  adjourn  such  sale  in 
the  manner  provided  in  §  27.35(c). 

(c)  In  making  a  finding  that 
continuation  of  the  foreclosure  sale  will 
unfairly  affect  the  interests  of  the 
mortgagor,  the  substitute  commissioner 
may  consider  only  those  circumstances 
which  would  prevent  the  commissioner 
from  carrying  out  his  or  her  obligations 
to  the  Secretary  or  to  the  mortgagor. 
Any  such  finding  shall  be  made  in 
writing.  One  example  of  such  a 
circumstance  is  lack  of  sufficient  time 
before  the  scheduled  sale  for  the 
substitute  commissioner  to  make  an 
informed  determination  that  the  sale 
should  be  cancelled  under  §  27.30(a)(2) 
and  (3).  The  substitute  commissioner 
may  not  consider  circumstances 
surrounding  the  General  Counsel's 
decision  to  request  institution  of 
foreclosure  proceedings  as  a  basis  for 
finding  that  the  foreclosure  sale  will 
unfairly  affect  the  interests  of  the 
mortgagor.  Nor  may  the  substitute 
commissioner  consider  the  fact  that  the 
mortgagor  is  attempting  to  obtain  a 
settlement  with  the  Secretary  as  a  basis 
for  finding  that  the  foreclosure  sale  will 
unfairly  affect  the  interests  of  the 
mortgagor. 
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(d)  Upon  designation  of  a  substitute 
foreclosure  commissioner,  a  copy  of  the 
written  notice  of  such  designation 
referred  to  in  §  27.10  shall  be  served 
upon  the  persons  set  forth  in 

§  27.25(a)(1)  of  this  part:  (1)  By  mail  as 
provided  in  such  §  27.25  (except  that  the 
minimum  time  periods  between  mailings 
and  the  date  of  foreclosure  sale 
prescribed  in  such  section  shall  not 
apply  to  notice  by  mail  pursuant  to  this 
subsection),  or  [2]  in  any  other  manner 
which,  in  the  substitute  commissioner's 
sole  discretion,  is  conducive  to 
achieving  timely  notice  of  such 
substitution. 

(e)  In  the  event  a  substitute 
forpclo.viie  commissioner  is  designated 
less  than  forty-eight  hours  piior  to  the 
time  of  the  foreclosure  sale,  the  pending 
foreclosure  shall  be  torminaled  and  a 
new  foreclosure  shall  be  commenced  by 
commencing  service  of  a  new  notice  of 
default  and  foreclosure  sale. 

§  27.20    Notice  of  defauK  and  foreclosure 
sale. 

(a)  The  notice  of  default  and 
foreclosure  sale  to  be  served  in 
accordance  with  this  part  shall  be 
subscribed  with  the  name  and  address 
of  the  foreclosure  commissioner  and  the 
date  on  which  subscribed,  and  shall  set 
forth  the  following  information: 

(1)  The  names  of  the  Secretan,'.  the 
original  mortgagee  and  the  original 
mortgagor 

(2)  The  street  address  or  a  description 
of  the  location  of  the  securtity  property, 
and  a  description  of  the  security 
property,  or  so  much  thereof  as  is  to  be 
offered  for  sale,  sufficient  to  identify  the 
property  to  be  sold; 

(3)  The  date  of  the  mortgage,  the  office 
in  which  the  mortgage  is  recorded,  and 
the  liber  and  foHo  or  other  description  of 
the  location  of  recordation  of  the 
mortgage; 

(4)  The  failure  to  make  payment, 
including  the  due  date  of  the  earliest 
installment  payment  remaining  wholly 
unpaid  as  of  the  date  the  notice  is 
subscribed,  or  the  description  of  other 
default  or  defaults  upon  which 
foreclosure  is  based,  and  the 
acceleration  of  the  secured 
indebtedness; 

(5)  The  date,  time,  and  place  of  the 
foreclosure  sale; 

(6)  A  statement  that  the  foreclosure  is 
being  conducted  pursuant  to  this  part; 

(7)  The  types  of  costs,  if  any,  to  be 
paid  by  the  purchaser  upon  transfer  of 
title;  and 

(8)  The  amount  and  method  of  deposit 
to  be  required  at  the  foreclosure  sale 
(except  that  no  deposit  shall  be  required 
of  the  Secretary),  the  time  and  method 
of  payment  of  the  balance  of  the 


foreclosure  purchase  price  and  other 
appropriate  terms  of  sale. 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)(A)  of  this  section,  the  Secretary 
may  require,  as  a  condition  and  terjn  of 
sale,  that  the  purchaser  at  a  foreclosure 
sale  under  this  part  agree  to  continue  to 
operate  the  security  property  in 
accordance  with  the  terms,  as 
appropriate,  of  the  loan  program  under 
section  312  of  the  Housing  Act  of  1964, 
the  program  under  which  insurance 
under  tide  II  of  the  National  Housing 
Act  was  originally  provided  with  respect 
to  such  property,  or  any  applicable 
regulatory  or  other  agreement  in  effect 
with  respect  to  such  property 
immediately  prior  to  the  tsmp  of 
foreciosure  sale. 

(2)ii)  In  any  case  where  the  majority 
of  the  residential  units  in  a  p.'-operty 
subject  to  such  a  sale  are  occupied  by 
residential  tenants  at  the  time  of  the 
sale,  the  Secretary  shall  require,  as  a 
condition  and  term  of  sale,  any 
pur'.hascr  (other  than  the  Secretary)  to 
operate  the  property  m  accordance  with 
such  terms,  as  appropriate,  of  the 
programs  referred  to  in  paragraph  (b)(1) 
of  this  section. 

(ii)  In  any  case  where  the  Secretary  is 
the  purchaser  of  a  multifamily  project, 
the  Secretary  shall  manage  and  dispose 
of  such  project  in  accordance  with  the 
piovisions  of  section  203  of  the  Housing 
and  Community  Development 
Amendments  of  1978.  and  of  24  CFR  Part 
290. 

§  27.25    Service  of  notice  of  default  and 
foreclosure  sale. 

(a)  The  foreclosure  commission  shall 
serve  the  notice  of  default  and 
foreclosure  sale  provided  for  in  §  2".2iJ 
upon  the  following  persons  and  in  the 
following  marmer,  and  no  additional 
notice  shall  be  required  to  be  served 
notwithstanding  any  nonce 
requirements  of  any  State  of  local  law— 

[1]  Notice  by  Mail— The  notice  of 
default  and  foreclosure  sale,  together 
with  the  designation  of  a  foreclosure 
commissioner  required  by  §  27.10.  .shall 
be  sent  by  certified  or  registered  mail, 
postage  prepaid  and  returned  receipt 
requested,  to  the  following  persons: 

(i)  The  current  securitv  property 
owner  of  record,  as  the  record  exists 
forty-five  days  prior  to  the  date 
originally  set  for  foreclosure  sale, 
whether  or  not  the  notice  describes  a 
sale  adjourned  as  provided  in  this  part; 

(ii)  The  original  mortgagor  and  all 
subsequent  mortgagors  of  record  or 
other  persons  who  appear  of  record  or 
in  the  mortgage  agreement  to  be  liable 
for  part  or  all  of  the  mortgage  debt,  as 
the  record  exists  forty-five  days  prior  to 
the  date  originally  set  for  foreclosure 


sale,  whether  or  not  the  notice  describes 

a  sale  adjourned  as  provided  in  this 
part,  except  any  such  mortgagors  or 
persons  who  have  been  released;  and 

(iii)  All  persons  holding  hens  of  record 
upon  the  secunty  property,  as  the  record 
exists  forty-five  days  prior  to  the  date 
onginally  set  for  foreclosure  sale, 
whether  or  not  the  notice  describes  a 
sale  adjourned  as  provided  in  this  part. 
Notice  under  clauses  (a)(l)(i)  and  (li)  of 
this  section  shall  be  mailed  at  least 
twenty-one  days  prior  to  the  date  of 
foreclosure  sale,  and  shall  be  mailed  to 
the  owner  or  mortgagor  at  the  address 
stated  in  the  mortgage  agreement,  or,  in 
none,  to  the  address  of  the  security 
property,  or,  at  the  discretion  of  the 
foreclosure  commissioner,  to  any  other 
address  believed  to  be  that  of  such 
owner  or  mortgagor.  Notice  under  clause 
(a)(l)(iii)  of  this  section  shall  be  mailed 
at  least  ten  days  prior  to  the  date  of 
foreclosure  sale,  and  shall  be  mailed  to 
each  such  lienholders's  address  as 
stated  of  record  or,  at  the  discretion  of 
the  foreclosure  commissioner,  to  any 
other  address  believed  to  be  that  of  such 
lienholder.  Notice  by  mail  pursuant  to 
this  section  or  S  27.15(d)  of  this  part 
shall  be  deemed  dully  given  upon 
mailing,  whether  or  not  received  by  the 
addressee  and  whether  or  not  a  return 
receipt  is  signed  by  the  addressee  and 
whether  or  not  a  return  receipt  is 
received  by  the  sender  or  the  letter  is 
returned. 

(2)  Publication. — A  copy  of  the  notice 
of  default  and  foreclosure  sale  shall  be 
pubhshed,  as  provided  herein,  once  a 
week  during  three  successive  calendar 
weeks,  and  the  date  of  last  publication 
shall  be  not  less  than  four  nor  more  than 
twelve  days  prior  to  the  sale  date.  The 
description  of  the  default  required  to  be 
included  m  the  notice  of  default  and 
foreclosure  sale  pursuant  to  §  27.20(a)(4) 
shall  be  omitted  unless  the 
commissioner  determines  m  writing  that 
this  information  should  be  published 
Such  publication  shall  be  in  a 
newspaper  or  newspapers  having 
general  circulation  in  the  county  or 
counties  in  which  the  secunty  property 
being  sold  is  locatpd.  To  the  pxtfjut 
practicable,  the  newspaper  or 
newspapers  chosen  shall  be  a 
newspaper  or  newspapers,  if  any  is 
available,  having  circulation  conducive 
to  achieving  notice  of  foreclosure  by 
publicabon.  Should  there  be  no 
newspaper  published  at  least  weekly 
which  has  a  general  circulation  m  one  of 
the  counties  in  which  the  security 
property  being  sold  is  located,  copies  of 
the  notice  of  default  and  foreclosure 
sale  shall  be  posted  in  at  least  three 
public  places  in  each  such  county  at 
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least  twenty-one  days  prior  to  the  date 
of  sale. 

(3)  Posting.— A  copy  of  the  notice  of 
default  and  foreclosure  sale  shall  be 
posted  in  a  prominent  place  at  or  on  the 
real  property  to  be  sold  at  least  seven 
days  prior  to  the  foreclosure  sale,  and 
entry  upon  the  premises  for  this  purpose 
shall  be  privileged  as  against  all 
persons.  If  the  property  consists  of  two 
or  more  noncontiguous  parcels  of  land,  a 
copy  of  the  notice  of  default  and 
foreclosure  sale  shall  be  posted  in  a 
prominent  place  on  each  such  parcel.  If 
the  security  property  consists  of  two  or 
more  separate  buildings,  a  copy  of  the 
notice  of  default  and  foreclosure  sale 
shall  be  posted  in  a  prominent  place  on 
each  such  building.  Posting  at  or  on  the 
premises  shall  not  be  required  where  the 
foreclosure  commissioner,  in  the 
commissioner's  sole  discretion,  finds 
that  the  act  of  posting  will  likely  cause  a 
breach  of  the  peace  or  that  posting  may 
result  in  an  increased  risk  of  vandalism 
or  damage  to  the  property.  Any  such 
finding  will  be  made  in  writing. 

927.30    PrMato  reinstatenient 

(a)  Except  as  provided  in  5§  27.15(b) 
and  (e)  and  27.35(c),  the  foreclosure 
commissioner  shall  withdraw  the 
sectirity  property  from  foreclosure  and 
cancel  the  foreclosure  sale  only  if — 

(1)  The  General  Counsel  so  directs  the 
commissioner  prior  to  or  at  the  time  of 
sale; 

(2)  The  commissioner  finds,  upon 
application  of  the  mortgagor  at  least 
three  days  prior  to  the  date  of  sale,  that 
the  default  or  defaults  upon  which  the 
foreclosure  is  based  did  not  exist  at  the 
time  of  service  of  the  notice  of  default 
and  foreclosure  sale;  or 

(3)(i)  in  the  case  of  a  foreclosure 
involving  a  monetary  default,  there  is 
tendered  to  the  foreclosure 
commissioner  before  public  auction  is 
completed  the  entire  amount  of  principal 
and  interest  which  would  be  due  if 
payments  under  the  mortgage  had  not 
been  accelerated;  (ii)  in  the  case  of  a 
foreclosure  involving  a  nonmonetary 
default,  the  foreclosure  commissioner, 
ujKjn  application  of  the  mortgagor  before 
the  date  of  foreclosure  sale,  finds  that 
such  default  is  cured:  and  (iii)  there  is 
tendered  to  the  foreclosure 
commissioner  before  public  auction  is 
completed  all  amounts  due  under  the 
mortgage  agreement  (excluding 
additional  amounts  which  would  have 
been  due  if  mortgage  payments  had 
been  accelerated),  all  amounts  of 
expenditures  secured  by  the  mortgage 
and  all  costs  of  foreclosure  incurred  for 
which  payment  from  the  proceeds  of 
foreclosure  is  provided  in  S  27.40,  except 
that  the  General  Counsel  shall  have 


discretion  to  refuse  to  cancel  a 
foreclosure  pursuant  to  this  paragraph 
{a)(3)  if  the  current  mortgagor  or  owner 
of  record  has  on  one  or  more  previous 
occasions  caused  a  foreclosure  of  the 
mortgage,  commenced  pursuant  to  this 
part  or  otherwise,  to  be  canceled  by 
curing  a  default. 

(b)  Prior  to  withdrawing  the  security 
property  from  foreclosure  in  the 
circumstances  described  in  paragraph 
(a)(2)  or  (a)(3)  of  this  section,  the 
foreclosure  commissioner  shall  notify 
the  General  Counsel  of  his  proposed 
withdrawal  by  telephone  or  telegram, 
and  shall  provide  the  General  Counsel 
with  a  written  statement  of  the  reasons 
for  the  pnipo.sed  withdrawal  along  with 
all  documents  submitted  by  the 
mortgagor  in  support  of  his  request  for 
withdrawal.  Upon  receipt  of  this 
statement,  the  General  Counsel  has  ten 
days  to  demonstrate  in  writing  why  the 
security  property  should  not  be 
withdrawn  from  foreclosure.  The 
General  Counsel  shall  provide  the 
mortgagor  with  a  copy  of  any  statement 
prepared  by  the  General  Counsel  in 
opposition  to  the  proposed  withdrawal 
at  the  same  time  the  statement  is 
submitted  to  the  commissioner.  If  the 
commissioner's  written  statement  is 
mailed  to  the  General  Counsel  less  than 
14  days  before  the  scheduled  foreclosure 
sale,  the  sale  shall  automatically  be 
postponed  for  21  days.  Under  these 
circumstances,  notice  of  the  rescheduled 
sale  shall  be  served  as  described  in 
5  27..35(c). 

(c)  In  any  case  in  which  a  foreclosure 
commenced  under  this  part  is  cancelled. 
the  mortgage  shall  continue  in  effect  as 
though  acceleration  had  not  occurred. 

(d)  If  the  foreclosure  commissioner 
cancels  a  foreclosure  sale  under  this 
part  a  new  foreclosure  may  be 
subsequently  commenced  as  provided  in 
this  part. 

(e)  If  upon  application  by  the 
mortgagor,  the  commissioner  refuses  to 
withdraw  the  property  from  foreclosure 
under  paragraphs  (a)(2)  and  (a)(3)(ii)  of 
this  section,  the  commissioner  shall 
provide  the  mortgagor  and  the  General 
Counsel  with  a  written  statement  of  the 
reasons  for  his  refusal. 

S2735    Conduct  of  Mi*;  AdJQummanL 

(a)  The  date  of  foreclosure  sale  set 
forth  in  the  notice  of  default  and 
foreclosure  sale  shall  not  be  prior  to 
thirty  days  after  the  due  date  of  the 
earliest  Installment  wholly  unpaid  or  the 
earliest  occurrence  of  any  uncured 
nonmonetary  default  upon  which 
foreclosure  is  based.  Foreclosure  sale 
pursuant  to  this  part  shall  be  at  public 
auction,  and  shall  be  scheduled  to  begin 
between  the  hours  of  9  o'clock  ante 


meridian  and  4  o'clock  post  meridian 
local  time  on  a  day  other  than  Sunday  or 
a  public  holiday  as  defined  by  section 
6103(a)  of  title  5.  United  States  Code,  or 
State  law.  The  foreclosure  sale  shall  be 
held  at  a  location  specified  in  the  notice 
of  default  and  foreclosure  sale,  which 
shall  be  a  location  where  real  estate 
foreclosure  auctions  are  customarily 
held  in  the  county  or  one  of  the  counties 
in  which  the  property  to  be  sold  is 
located,  or  at  a  courthouse  therein,  or  at 
or  on  the  property  to  be  sold.  Sale  of 
secflrity  property  situated  in  two  or 
more  counties  may  be  held  in  any  one  of 
the  counties  in  which  any  part  of  the 
security  property  is  situated. 

(b)  The  foreclosure  commissioner 
shall  conduct  the  foreclosure  sale  in 
accordance  with  the  provisions  of  this 
part  and  in  a  manner  fair  to  both  the 
mortgagor  and  the  Secretary.  The 
foreclosure  commissioner  shall  attend 
the  foreclosure  sale  in  person,  or,  if 
there  are  two  or  more  commissioners,  at 
least  one  shall  attend  the  foreclosure 
sale.  In  the  event  that  no  foreclosure 
commissioner  is  a  natural  person,  the 
foreclosure  commissioner  shall  cause  its 
duly  a  ithorized  employee  to  attend  the 
foreclosure  sale  to  act  on  its  behalf. 
Written  one-price  sealed  bids  shall  be 
accepted  by  the  foreclosure 
commissioner  from  the  Secretary  and 
other  persons  for  entry  by 
announcement  by  the  commissioner  at 
the  sale.  The  Secretary  and  any  other 
person  may  bid  at  the  foreclosure  sale, 
including  the  Secretary  or  any  other 
person  who  has  submitted  a  written 
one-price  bid,  except  that  the 
foreclosure  commissioner  or  any 
relative,  related  business  entity  or 
employee  of  such  commissioner  or 
entity  shall  not  be  permitted  to  bid  in 
any  manner  on  the  security  property 
subject  to  foreclosure  sale.  The 
foreclosure  commissioner  may  serve  as 
auctioneer,  or  may  employ  an 
auctioneer  to  be  paid-from  the 
commission  as  provided  for  in  §  27.40(5). 
If  the  commissioner  employs  an 
auctioneer  to  conduct  the  foreclosure 
sale,  the  auctioneer  must  be  a  Hcensed 
auctioneer,  an  officer  of  state  or  local 
government,  or  any  other  person  who 
commonly  conducts  foreclosure  sales  in 
the  area  in  which  the  security  property 
is  located. 

(c)  The  foreclosure  commissioner  shall 
have  discretion,  prior  to  or  at  the  time  of 
sale,  to  adjourn  or  cancel  the  foreclosure 
sale  if  the  commissioner  determines,  in 
the  commissioner's  sole  discretion,  that 
circiunstances  are  not  conducive  to  a 
sale  which  is  fair  to  the  mortgagor  and 
the  Secretary  or  that  additional  time  is 
necessary  to  determine  whether  the 
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security  property  should  be  withdrawn 
from  foreclosure  as  provided  in  §  27.30. 
The  foreclosure  commissioner  may 
adjourn  a  sale  to  a  later  hour  the  same 
day  without  the  giving  of  further  notice, 
or  may  adjourn  the  foreclosure  sale  for 
not  less  than  nine  nor  more  than  twenty- 
four  days,  in  which  case  the 
commissioner  shall  serve  a  notice  of 
default  and  foreclosure  sale  revised  to 
recite  that  the  foreclosure  sale  has  been 
adjourned  to  a  specified  date  and  to 
include  any  corrections  the  foreclosure 
commissioner  deems  appropriate.  Such 
notice  shall  be  served  by  publication, 
mailing  and  posting  in  accordance  with 
§  27.25,  except  that  publication  may  be 
made  on  any  of  three  separate  days 
prior  to  the  revised  date  of  foreclosure 
sale,  and  mailing  may  be  made  at  any 
time  at  least  seven  days  prior  to  the  date 
to  which  the  foreclosure  sale  has  been 
adjourned. 

(d)  If  the  commissioner  determines 
under  paragraph  (c)  of  this  section  that 
circumstances  are  not  conducive  to  a 
sale  which  is  fair  to  the  mortgagor  and 
to  the  Secretary,  the  commissioner  shall 
state  this  finding  in  writing  along  with 
HJl  facts  which  support  the  finding.  In 
making  this  finding,  the  commissioner 
may  consider  only  those  circumstances 
which  exist  or  are  likely  to  exist  at  the 
time  of  sale  and  which  have  a  chilling 
effect  on  the  sale  or  will  significantly 
diminish  the  proceeds  that  are  likely  to 
be  realized  at  the  sale.  Examples  of  such 
circumstances  include  major  adverse 
weather  conditions  such  as  tornadoes  or 
floods,  major  disasters,  quarantine,  or 
destruction  of  the  property  to  be  sold. 
The  commissioner  may  not  consider 
such  circumstances  as  the  conduct  or 
status  of  any  negotiations  or  discussions 
between  the  General  Counsel  and  the 
mortgagor,  the  mortgagor's  financial 
condition,  the  mortgagor's  reputation  in 
the  community  or  any  other 
circumstances  not  directly  related  to  the 
conduct  of  the  sale  itself. 

(e)  Notwilhstanding  the  provisions  of 
paragraph  [b)  of  this  section,  neither  the 
commissioner  nor  any  relative,  related 
business  entity  or  employee  shall  be 
permitted  to  bid  at  the  foreclosure  sale. 
Relatives  of  the  commissioner  who  may 
not  bid  include  parents,  siblings, 
spouses  and  children.  Related  business 
entities  which  may  not  bid  include 
entities  or  concerns  whose  relationship 
with  the  commissioner  at  the  time  the 
commissioner  is  designated  is  such  that, 
directly  or  indirectly,  one  concern  or 
individual  formulates,  directs,  or 
controls  the  other  concern:  or  has  the 
power  to  formulate,  direct,  or  control  the 
other  concern;  or  has  the  responsibility 
and  authority  either  to  prevent  in  the 


first  instance,  or  promptly  to  correct,  the 
offensive  conduct  of  the  other  concern. 
Business  concerns  are  also  affiliates  of 
each  other  when  a  third  party  is 
similarly  situated  with  respect  to  both 
concerns. 

§  27.40    Foreclosure  costs. 

The  following  foreclosure  costs  shall 
be  paid  from  the  sale  proceeds  prior  to 
satisfaction  of  any  other  claim  tc  such 
sale  proceeds; 

(a)  Necessary  advertising  costs  and 
postage  incurred  m  giving  notice 
pursuant  to  §  27,25  and  27, 35(c); 

(b)  Mileage  for  posting  notices  and  for 
the  foreclosure  commissioner's 
attendance  at  the  sale  at  the  rate 
provided  in  section  1921  of  title  28, 
United  States  Code,  for  mileage  by  the 
most  reasonable  road  distance; 

(c)  Reasonable  and  necessary  costs 
actually  incurred  in  connection  with  any 
necessary  search  of  title  and  lien 
records; 

(d)  Necessary  out-of-pocket  costs 
incurred  by  the  foreclosure 
commissioner  to  record  documents:  and 

(e)  A  commission  for  the  foreclosure 
commissioner  for  the  conduct  of  the 
foreclosure  in  an  amount  to  be 
determined  by  the  General  Counsel. 

§  27.45     Disposition  ot  sale  proceeds 

(a)  Money  realized  from  a  foreclosure 
sale  shall  be  made  available  for 
obligation  and  expenditure — 

(1)  First  to  cover  the  costs  of 
foreclosure  provided  for  in  §  27.40; 

(2)  Then  to  pay  valid  tax  hens  or 
assessments  prior  to  the  mortgage; 

(3)  Then  to  pay  any  liens  recorded 
prior  to  the  recording  of  the  mortgage 
which  are  required  to  be  paid  in 
conformity  with  the  terms  of  sale  in  the 
notice  of  default  and  foreclosure  sale. 

(4)  Then  to  service  charges  and 
advancements  for  taxes,  assessments, 
and  property  insurance  premiums; 

(5)  Then  to  the  interest, 

(6)  Then  to  the  principal  balance 
secured  by  the  mortgage  (including 
expenditures  for  the  necessai> 
protection,  preservation,  and  repair  of 
the  security  property  as  authorized 
under  the  mortgage  agreement  and 
interest  thereon  if  provided  for  m  the 
mortgage  agreement);  and 

(7)  Then  to  late  charges. 

(b)  Any  surplus  after  payment  of  the 
foregoing  shall  be  paid  to  holders  of 
liens  recorded  after  the  mortgage  and 
then  to  the  appropriate  mortgagor.  The 
priority  of  the  Secretary's  lien  shall  be 
determined  by  the  Federal  first-in-time 
first-in-right  rule  as  of  the  date  of 
recording.  State  laws  affording  priority 
to  liens  recorded  after  the  mortgage  are 
preempted.  If  the  person  to  whom  such 


surplus  is  to  be  paid  cannot  be  located 
or  if  the  surplus  available  is  insufficient 
to  pay  all  claimants  and  the  claimants 
cannot  agree  on  the  allocation  of  the 
surplus,  or  if  any  person  claiming  an 
interest  m  the  mortgage  proceeds  does 
not  agree  that  some  or  all  of  the  sale 
proceeds  should  be  paid  to  a  claimant 
as  provided  in  this  section,  that  part  of 
the  sale  proceeds  in  question  may  be 
deposited  by  the  foreclosure 
commissioner  with  an  appropriate 
official  or  court  authorized  under  law  to 
receive  disputed  funds  in  such 
circumstances.  If  such  a  procedure  for 
the  deposit  of  disputed  funds  is  not 
available,  and  the  foreclosure 
commissioner  files  a  bill  of  interpleader 
or  is  sued  as  a  stakeholder  to  determine 
entitlement  to  such  funds,  the 
foreclosure  commissioner  s  necessary 
costs  in  taking  or  defending  such  action 
shall  be  deductible  from  the  disputed 
funds. 

(c)  If  there  is  more  than  one  party 
holding  the  kind  of  lien  or  assessment 
described  in  paragraphs  (a)(2)  or  {a)(3) 
of  this  section  or  holding  any  lien 
recorded  after  the  f.ireclosed  mortgage 
as  described  m  paragraph  (b)  of  this 
section,  the  claim  of  each  party  holding 
the  same  kind  of  lien  or  assess.ment  will 
be  given  the  pnority  to  which  it  is 
entitled  under  the  law  of  the  State  in 
which  the  foreclosed  property  is  located. 

(d)  The  commissioner  will  keep  such 
records  as  will  permit  the  General 
Counsel  to  verify  the  costs  claimed 
under  §27.40  and  otherwise  to  audit  the 
commissioner's  disposition  of  the  sale 
proceeds. 

§  27.50    Transter  of  title  and  possession. 

(a)  The  foreclosure  commissioner 
shall  deliver  a  deed  or  deeds  to  the 
purchaser  or  purchasers  and  obtain  the 
balance  of  the  purchase  pnce  in 
accordance  with  the  terms  of  sale 
provided  m  the  notice  of  default  and 
foreclosure  sale. 

(b)  Subject  to  paragraph  (c)  of  this 
section,  the  foreclosure  deed  or  deeds 
shall  convey  all  of  the  right,  title,  and 
interest  in  the  security  property  covered 
by  the  deed  which  the  Secretary  as 
holder,  the  foreclosure  commissioner. 
the  mortgagor,  and  any  other  persons 
claiming  by.  through,  or  under  them,  had 
on  the  date  of  execution  of  the  mortgage 
together  with  all  of  the  right,  title,  and 
interest  thereafter  acquired  by  any  of 
them  in  such  property  up  to  the  hour  of 
sale,  and  no  judicial  proceeding  shall  be 
required  ancillary  or  supplementary  to 
the  procedures  provided  in  this  part  to 
assure  the  validity  of  the  conveyance  or 
confirmation  of  such  conveyance. 
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(c)  A  purchaser  at  a  foreclosure  sale 
held  pursuant  to  this  part  shall  be 
entitled  to  possession  upon  passage  of 
title  to  the  mortgaged  property,  subject 
to  an  interest  or  interests  senior  to  that 
of  the  mortgage  and  subject  to  the  terms 
of  any  lease  of  a  residential  tenant  for 
the  remaining  term  of  the  lease  or  for 
one  year,  whichever  period  is  shorter 
Any  other  person  remaining  in 
possession  after  the  sale  and  any 
residential  tenant  remaining  in 
possession  after  the  applicable  period 
shall  be  deemed  a  tenant  at  sufferance 
and  may  be  evicted  at  any  time  under 
the  procedure  authorized  by  the 
appropriate  State  or  local  law. 

(d)  There  shall  be  no  right  of 
redemption,  or  right  of  possessiori  based 
upon  right  of  redemption,  by  the 
mortgagor  or  others  subsequent  to  a 
foreclosure  pursuant  to  this  part. 

(e)  When  conveyance  is  made  to  the 
Secretary,  no  tax  shall  be  imposed  or 
coUected  with  respect  to  the  foreclosure 
commissioner's  deed,  whether  as  a  tax 
upon  the  instrument  or  upon  the 
privilege  of  conveying  or  transferring 
title  to  the  property.  Failure  to  collect  or 
pay  a  tax  of  the  type  and  under  the 
circumstances  stated  in  the  preceding 
sentence  shall  not  be  grounds  for 
refusing  to  record  such  a  deed,  for 
failing  to  recognize  such  recordation  as 
imparting  notice  or  for  denying  the 
enforcement  of  such  a  deed  and  its 
provisions  in  any  State  or  Federal  court. 

9  27.55    Record  of  foreclosure  and  sate. 

(a)  To  estabhsh  a  sufficient  record  of 
foreclosure  and  sale,  the  foreclosure 
commissioner  shall  include  in  the 
recitals  of  the  deed  to  the  purchaser  or 
prepare  an  affidavit  or  addendum  to  the 
deed  stating — 

(1)  That  the  mortgage  was  held  by  the 
Secretary, 

(2)  The  particulars  of  the  foreclosure 
commissioner's  service  of  notice  of 
default  and  foreclosure  sale  in 
accordance  with  SS  27.25  and  27.35; 

(3)  That  the  foreclosure  was 
conducted  in  accordance  with  the 
provisions  of  this  part  and  with  the 
terms  of  the  notice  of  default  and 
foreclosure  sale; 

(4)  A  correct  statement  of  the  costs  of 
foreclosure,  calculated  in  accordance 
with  i  27.40;  and 

(5)  The  name  of  the  successful  bidder 
and  the  amount  of  the  successful  bid. 

(b)  The  deed  executed  by  the 
foreclosure  commissioner,  the 
foreclosure  commissioner's  affidavit  and 
any  other  instruments  submitted  for 
recordation  in  relation  to  the  foreclosure 
of  the  security  property  under  this  part 
shall  be  accepted  for  recordation  by  the 
registrar  of  deeds  or  other  appropriate 


official  of  the  county  or  counties  in 
which  the  security  property  is  located 
upon  tendering  of  payment  of  the  usual 
recording  fees  for  such  instruments. 

§  27.60    Computation  of  time. 

Periods  of  time  provided  for  in  this 
part  shall  be  calculated  in  consecutive 
calendar  days  includmg  the  day  or  days 
on  which  the  actions  or  events  occur  or 
are  to  occur  for  which  the  period  of  time 
is  provided  and  including  the  day  on 
which  an  event  occurs  or  is  to  occur 
from  which  the  period  is  to  be 
calculated. 

Dntpd:  September  17.  1982. 
John  j.  Knapp, 

General  Counsel  of  Housing  and  Urban 
DevelopmenL 

|FR  Doc  82-31151  FUed  11-12-82:  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

(LR-148-80] 

Information  Returns  on  Barter 
Transactions;  Public  Hearing  on 
Proposed  Regulations 

AGENCY:  Interrial  Revenue  Service, 
Treasury. 

ACTION:  Notice  cf  public  hearing  on 
proposed  regulations. 


SUMVARv:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  information 
returns  on  barter  transactions, 
DATES:  The  public  hearing  will  be  held 
on  January  27,  1983.  beginning  at  10:00 
a.m.  Outlines  of  oral  rnmments  must  be 
delivered  or  mailed  by  January  14, 1983. 
ADDRESS:  The  public  hearing  will  be 
held  in  the  I.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building.  1111  Constitution  Avenue, 
N.W.,  Washington,  DC.  The  outlines 
should  be  subrr.itted  to  the 
Commissiuner  of  Internal  Revenue,  Attn: 
CC:LR:T  fLR-14&-80),  Washington,  D.C. 
20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Hayden  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service.  1111 
Constitution  Avenue,  N.W.,  Washington. 
DC.  20224,  202-566-3935,  not  a  toll-free 
call, 

SUPPLEMENTARY  INFORMATION: 

The  subject  of  the  public  hearing  is 
proposed  regulations  under  section  6045 
of  the  Internal  Revenue  Code  of  1954. 
The  proposed  regulation  appears  in  the 


Proposed  Rules  section  of  this  issue  of 
the  Federal  Register  (See  FR  Doc.  82- 
31128). 

The  rules  of  §  801.601  (a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  Part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  also  desire  to 
present  oral  comments  at  the  hearing  on 
the  proposed  regulations  should  submit 
an  outline  of  the  comments  to  be 
presented  at  the  hearing  and  the  time 
they  wish  to  devote  to  each  subject  by 
January  14. 1983. 

Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  time  consumed  by 
questions  from  the  panel  for  the 
government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue 
George  H.  Jelly, 

Acting  Director.  Lt^^is/ation  and  Regulations 
Division. 

(FR  Doc  92-31  U9  Filed  n-<»-82;  1142  am| 
BtLUNG  CODE  4830-0 1-M 


26  CFR  Part  1 

[LR-227-82] 

Informanon  Reporting  Requirements 
With  Respect  to  interest  and  Original 
Issue  Discount;  Proposed  Rulemaking 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 


summary:  In  the  Rules  and  Regulations 
portion  of  this  Federal  Register,  the 
Internal  Revenue  Service  is  issuing 
temporary  regulations  that  relate  to 
information  reporting  requirements  with 
respect  to  interest  and  original  issue 
discount.  The  text  of  those  temporary 
regulations  also  serves  as  the  comment 
document  for  this  proposed  rulemaking. 

When  adopted  as  final,  these 
regulations  shall  apply  in  lieu  of  the 
regulations  in  1.6049-1, 1.6049-2.  and 
1.6049-3.  except  where  specifically 
provided  otherwise  in  these  regulations. 
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DATES:  Written  comments  and  requests 

to  speak  at  the  public  hearing  must  be 

dehvered  by  January  14, 1983.  The 

regulations  are  proposed  to  be  effective 

generally  with  respect  to  the  payment  of 

interest  and  original  issue  discount  after 

December  31,  1982. 

ADDRESS:  Send  comments  and  requests 

to  speak  at  the  public  hearing  to: 

Commissioner  of  Interna!  Revenue. 

Attention:  CC:LR:T  (LR-227-82), 

Washington,  D.C.  20224. 

FOfl  FURTHER  INFORMATION  CONTACT: 

Diane  L.  Kroupa,  Office  of  the  Chief 

Counsel,  Internal  Revenue  Service,  1111 

Constitution  Avenue  NW.,  Washington, 

DC.  20224  (Attention:  CC:LR:T)  (202- 

566-3459). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Tnnporary  regulations  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  add 
§§  5f.6049-l,  5f  6049-2,  and  5f.6G49-3  to 
part  5f  of  Title  26  of  the  Code  of  Federal 
Regulations.  The  final  regulations,  which 
this  document  proposes  be  based  on 
those  temporary  regulations,  would  be 
added  to  Part  1  of  Title  26  of  the  Code  of 
Federal  Regulations.  Section  5f.6049-l 
would  become  §  1.6049-^,  §  5f.6049-2 
would  become  §  1.8049-5,  §  5f.6049-3 
would  become  §  1.6049-6,  and 
§§  5f.6049-l,  5f.6049-2,  and  5f. 6049-3 
would  be  deleted. 

The  regulations  provide  rules  as  to 
who  must  file  information  returns 
regarding  payments  of  interest  and 
original  issue  discount.  Additionally,  the 
regulations  prescribe  the  time  and 
manner  of  filing  and  the  information 
needed  on  the  information  return.  The 
regulations  are  necessary  because  of  the 
additions  made  to  section  6049  by  the 
Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982  (Pub.  L.  97-248.  96  Stat.  591). 
These  statutory  changes  are  effective 
with  respect  to  payments  of  interest  and 
original  issue  discount  made  after 
December  31, 1982.  These  regulations 
are  proposed  to  be  issued  under  the 
authority  contained  in  sections  6049  (a), 
(b),  and  (d)  and  7805  of  the  Internal 
Revenue  Code  (96  Stat,  592.  594.  26 
U.S.C.  6049  (a),  (b),  and  (d);  68A  Stat. 
917.  26  U.S.C.  7805),  and  in  section  309  of 
the  Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982  (96  Stat.  591). 

Non-Applicability  of  Executive  Order 
12291 

The  Commissioner  has  determined 
that  this  proposed  regulation  is  not 
subject  to  review  under  Executive  Order 
12291  or  the  Treasury  and  OMB 
implementation  of  the  Order  dated  April 
28. 1982. 


Regulatory  Flexibility  Act 

Pursuant  to  5  U.S.C.  605(b).  the 
Secretary  of  the  Treasury  has  certified 
that  the  requirements  of  the  Regulatory 
Flexibility  Act  do  not  apply  to  this 
notice  of  proposed  rulemaking  as  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  impact  that  information 
reporting  of  interest  and  original  issue 
discount  will  have  on  persons  is  due  to 
requirements  imposed  directly  by  the 
statute.  In  the  areas  in  which  the  Service 
has  been  given  significant  discretif)n 
under  the  statute,  the  Service  has 
exercised  its  discretion  so  as  to 
minimize  the  potential  impact  while  still 
ensuring  compliance  with  the  statute. 
For  example,  the  statute  provides  that 
the  regulations  may  include  other 
amounts  than  those  specified  in  the 
statute  as  interest  subject  to  reporting, 
but  the  regulations  do  not  aud  any  other 
amounts.  Moreover,  the  regulations  do 
not  require  certain  persons  to  make 
information  returns  even  though  the 
statute  allows  the  Service  to  provide 
otherwise.  For  example,  persons  paying 
interest  to  a  corporation  generally  do 
not  have  to  make  an  information  return. 
The  regulations  also  do  not  require 
information  returns  to  be  made  with 
respect  to  pajTnents  of  interest  on 
obligations  issued  by  sole  proprietors. 
Furthermore,  the  regulations  permit 
middlemen  to  make  information  returns 
on  a  transaction-by-transaction  basis 
with  respect  to  interest  on  coupons, 
United  States  savings  bonds,  short-term 
discount  obligations,  and  similar  types 
of  obligations.  The  regulations  allow 
such  middlemen  to  give  the  payee  the 
information  at  the  time  of  payment 
Thus,  the  middlemen  are  not  required  to 
store  the  returns  and  send  them  to  the 
payee  during  the  following  January. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Filing  requirements. 
Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  seven  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  has  been  scheduled. 

Notice  of  the  time  and  place  of  the 
hearing  appears  in  the  notice  of  hearing 


section  of  this  issue  of  the  Federal 

Register. 

Roscoe  L.  Egger,  Jr., 

Commissioner  of  Interna/  Revenue. 

'FR  Dw  K-snan  Filed  11-8-82.  11.38  ami 
BILLMG  COOC  4»3&-01-M 

26  CFR  Part  1 

[LR-255-821 

Registration  of  Certain  Ot><»gatJons: 
Public  Hearing  on  Proposed 
Regulations 

AGENCY:  Internal  Revenue  Service. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

SUMMARY:  Th;s  document  provides 
notice  of  a  public  hearmg  on  proposed 
regulations  relating  to  registration  of 

certain  obligations. 

DATES:  The  public  hearing  will  be  held 
on  January  25,  1983.  beginning  at  2:00 
p.m.  If  necessary,  the  hearing  will 
resume  on  January'  26.  1983.  beginning  at 
10:00  a.m.  Outlines  of  oral  comments 
must  be  delivered  or  mailed  by  January 
14.  1983. 

ADDRESS:  The  public  hearing  will  be 
held  in  the  1  R.S,  Auditorium.  Seventh 
Floor.  74()0  Comdor.  Internal  Revenue 
Building,  ini  Constitution  Avenue, 
N  W.,  Washington,  DC.  The  outlines 
should  be  submitted  to  the 
Commissioner  of  Internal  Revenue.  Attn: 
CC:LR.T  lLR-255-8:j.  Washington,  D.C. 
20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Hayden  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  nil 
Constitutional  Avenue,  N.W,, 
Washington.  D.C.  20224.  202-566-3935. 
not  a  toll-free  call 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  heannR  is  proposed 
regulations  under  sections  103  and  163 
of  the  Internal  Revenue  Code  of  1954, 
The  proposed  regulation  appears  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register  (See  FR  Doc.  82- 
311231. 

The  rules  of  §  601, 601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
Cl-'R  Part  601)  shall  apply  with  respet  i  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  also  desire  to 
present  oral  comments  at  the  hearing  on 
the  proposed  regulations  should  submit 
an  outline  of  the  comments  to  be 
presented  at  the  hearing  and  the  time 
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they  wish  to  devote  to  each  subject  by 
January  14, 1983. 

Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  time  consumed  by 
questions  from  the  panel  for  the 
government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  1:45  p.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  ou  dines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

By  direction  of  the  CommiMioner  of 
Internal  Revenue. 
GwtfB  H.  felly. 

Acting  Director,  Legislation  and  Regulationa 
Division. 

(FR  Doc  •a-nU4  PHad  11-»-«t:  tt:«l  m] 
WUJNQ  CODE  M30-01-M  I 


26  CFR  Parti 
[LR-295-S2] 


Registration  Requirements  With 
Respect  to  Debt  Obligations; 
Proposed  Rulemaking 

agency:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

summary:  In  the  Rules  and  Regidations 
portion  of  this  Federal  Re^er.  the 
Interna]  Revenue  Service  is  issuing 
temporary  regulations  that  relate  to 
registration  requirements  with  respect  to 
debt  obligations.  The  text  of  those 
temporary  regulations  also  serves  as  the 
comment  document  for  this  proposed 
rulemaking. 

DATCS:  Written  comments  and  requests 
to  speak  at  the  public  hearing  must  be 
delivered  by  January  14, 1983.  The 
regolatioos  are  proposed  to  be  effective 
generally  with  resp«ct  to  obligadoos 
issued  after  December  31. 1982. 

ADDRESS:  Send  comments  and  requests 
to  speak  at  the  public  hearing  to: 
Commissioner  of  Internal  Revenue, 
Attention:  CC:LR:T  (LR-2S5-82), 
Washington.  D.C.  20224. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Diane  L  ICroupa.  Office  of  die  Chief 
Counsel  Internal  Revenue  Service.  1111 
Constitutioa  Avenue,  N.W.,  Washington. 
D.C.  20224  (Attention;  CCJJtT)  (200- 
566-3500).  , 


SUPPL£MENTARY  INFORMATION: 
Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  add  new 
part  5f  to  Tide  26  of  die  Code  of  Federal 
Regulations.  The  final  regulations,  which 
this  document  proposes  be  based  on 
those  temporary  regidations,  would  be 
added  to  Part  1  of  Title  26  of  die  Code  of 
Federal  Regulations.  Section  5f.l03-l 
would  become  S  1.103-8(a){7).  J  5f.lB3-l 
would  become  S  1.16^-5,  and  SS  5f.l03-l 
and  5f.l63-l  would  be  deleted. 

The  regidations  provide  rules  as  to 
what  obligations  must  be  registered.  The 
regulations  defme  registration  and 
provide  rules  for  certain  Federal  tax 
consequences  that  will  apply  if 
obligations  issued  after  December  31, 
1982,  are  not  issued  in  registered  form. 
The  regulations  are  necessary  because 
of  the  additions  made  to  section  103  and 
183  by  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  fPub.  L  97- 
248.  98  Stat.  595).  These  regulations  are 
proposed  to  be.  issued  under  the 
authority  contained  in  sections  103(j), 
163(f),  and  7805  of  die  Internal  Revenue 
Code  {96  Stat.  596;  26  U.S.C.  lOSQ);  96 
Stat  596,  26  U.S.C  163(f):  68A  StaL  917. 
28  U.S.C  7805),  and  in  section  310  of  die 
Tax  Equity  and  Fiscal  Responsibdity 
Act  of  1962  (96  Stat  595). 

Non-Applicability  of  Executive  Order 
12291 

The  Commissioner  has  determined 
that  this  proposed  regulation  is  not 
subject  to  review  under  Executive  Order 
12291  or  the  Treasury  and  OMB 
implementation  of  the  Order  dated  April 
28,  1982. 

Regulatory  Flexibility  Act 

FHirsuant  to  5  U.S.C.  605(b),  the 
Secretary  of  the  Treasury  has  certified 
that  the  requirements  of  the  Regulatory 
Flexibility  Act  do  not  apply  to  this 
notice  of  proposed  rulemaking  as  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  impact  of  the  requirement 
that  debt  obligations  be  issued  in 
registered  form  on  both  small  and  large 
issuers  is  due  to  requirements  imposed 
directly  by  the  statute.  In  the  areas  in 
which  the  Sevice  has  been  given 
significant  discretion  under  the  statute, 
the  Service  has  exercised  its  discreHon 
so  as  to  minimize  the  potential  impact 
while  ensuring  compliance  with  the 
statute.  For  example,  the  requirement  of 
registration  of  an  obligation  %vill  be 
satisfied  where  the  owner  of  the 
obligation  can  be  ascertained  through  a 
book  entry  system.  The  regulations  are 
liberal  in  permitting  the  use  of  book 


entry  rejpstration.  thereby  reducing  the 
cost  to  issuers  of  issuing  obligations  in 
registered  form. 

List  of  Subjects  in  28  CFR  Part  1 

Income  taxes.  Exemptions, 
Deductions,  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed, 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  seven  copies]  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  Notice  of 
the  time  and  place  of  the  hearing 
appears  in  the  notice  of  hearing  section 
of  this  issue  of  the  Federal  Register. 
Roscoe  L.  Egger,  Jr., 
Commissioner  of  Internal  Revenue. 

(FR  Doc.  S2-31ia  rUed  ll-»-82;  11:40  an) 
BIUJNQ  CODE  4S30-01-H 


26  CFR  Part  1 

[LR-227-82] 

Reporting  of  Interest;  Public  Hearing 
on  Proposed  Regulations 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

summary:  Notice  of  public  hearing  on 
proposed  regulations  relating  to 
reporting  of  interest. 

DATES:  The  public  hearing  wdl  be  held 
on  January  25, 1983,  beginning  at  10:00 
a.m.  Oudines  of  oral  comments  must  be 
delivered  or  maUed  by  January  14. 1983. 

ADDRESS:  The  public  hearing  will  be 
held  in  the  I.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor.  Internal  Revenue 
Building.  1111  Constitution  Avenue. 
NW  ,  Washington.  D.C  The  oudines 
should  be  submitted  to  the 
Commissioner  of  Internal  Revenue.  Attn: 
CC:LR:T  (LR-227-82).  Washington.  D.C 
20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Hayden  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue,  N.W..  Washington, 
DC.  20224.  202-666-3835.  not  a  toll-free 
call. 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  section  6040  of  the 
Internal  Revenue  Code  of  1K4.  The 
proposed  regulation  appears  in  the 
Proposed  Rules  section  of  this  issue  of 
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the  Federal  Register  (See  FR  Doc.  82- 
31120). 

The  rules  of  5  6(n.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  Part  601}  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  also  desire  to 
present  oral  comments  at  the  hearing  on 
the  proposed  regulations  should  submit 
an  outline  of  the  comments  to  be 
presented  at  the  hearing  and  the  time 
they  wish  to  devote  to  each  subject  by 
January  14,  1983. 

Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  time  consumed  by 
questions  from  the  panel  for  the 
government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyong  the  lobby  of  the 
Internal  Revenue  Building  until  9;45  a.m. 

An  agenda  showing  the  schedulig  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
George  H.  Jelly. 

Acting  Diredor.  Legislation  and  Regulations 
Division 

|KR  Doc  82-31121  F'lpd  ll-»-82:  11  40  am] 
BH.UNC  CODE  4830-01-W 


26  CFR  Part  1 
[LR-148-eol 

Information  Returns  of  Brokers; 
Proposed  Rulemaking 

agency:  Internal  Revenue  Service. 

Treasury. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to 
information  returns  of  brokers.  Changes 
to  the  applicable  tax  law  were  made  by 
the  Tax  Equity  and  Fiscal  Responsibihty 
Act  of  1982.  The  proposed  regulations 
would  require  brokers  to  make  returns 
of  information  on  sales  (including  short 
sales]  of  securities  and  commodities  and 
closing  transactions  in  forward 
contracts  effected  for  customers.  They 
also  would  require  barter  exchanges  to 
make  returns  of  information  with 
respect  to  exchanges  of  property  or 
services  through  the  barter  exchange. 
The  proposed  regulations  would  affect 
brokers  effecting  sales  (including  short 
sales)  of  securities  and  commodities  and 
closing  transactions  in  forward 
contracts,  and  barter  exchanges. 


pro\'iding  them  with  the  guidance 
needed  to  comply  with  the  law. 
DATES:  Written  comments  and  requests 
to  speak  at  the  public  hearing  must  be 
delivered  by  January  14, 1983.  The 
proposed  regulations  would  apply  to 
transactions  occurring  on  or  after  July  1, 
1983. 

ADDRESS:  Send  comments  and  requests 
to  speak  at  the  public  hearing  to: 
Commissioner  of  Internal  Revenue, 
Attention:  CC:LR:T  (CC:LR-148-60). 
Washington,  D.C.  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregorj'  A.  Roth  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel.  Internal  Revenue  Service.  1111 
Constitution  Avenue,  N.W.,  Washington, 
DC.  20224  (Attention:  CC:LR:T).  202- 
566-3238,  not  a  toll-free  call. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  that  would 
provide  rules  relating  to  returns  of 
brokers  under  section  604,5  of  the 
Internal  Revenue  Code  of  1954.  Section 
311  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (96  Stat,  600) 
amended  section  6045.  These 
amendments  to  the  Income  Tax 
Regulations  provide  information 
reporting  requirements  for  brokers 
effecting  sales  (including  short  sales)  of 
securities  and  commodities  and  closmg 
transactions  in  forward  contracts,  and 
barter  exchanges.  The  amendments  are 
to  be  issued  under  the  authority  of 
sections  6011(e).  6045,  and  7805"  of  the 
Internal  Revenue  Code  of  1954  (96  Stat. 
610.  68A  Stat.  747,  917;  26  U.S.C.  6011(e), 
6045,  7805). 

Explanation  of  Provisions 

The  proposed  regulations  generally 
would  require  brokers  to  make  returns 
of  information  on  sales  (including  short 
sales)  of  securities  and  commodities  and 
on  closing  transactions  in  forward 
contracts  effected  for  customers. 
However,  an  information  return  would 
not  be  required  on  sales  and  closing 
transactions  effected  for  customers 
described  in  section  3452(c)(2)  (A) 
through  (I)  and  (K)  (i)  and  (ii)  (describing 
certain  persons  who  would  qualify  for 
exemption  fromwithholding  on  interest. 
dividends  and  patronage  dividends  if 
the  broker  were  a  withholding  agent).  In 
the  case  of  sales  and  closing 
transactions  in  which  more  than  one 
broker  represents  the  same  customer, 
only  the  broker  receiving  the  order  from 
the  customer  would  be  required  to  make 
an  information  return.  In  addition,  no 
return  of  information  would  be  required 


on  sales  at  the  issue  price  of  interests  in 
regulated  investment  companies  or  on 
payments  by  obligors  on  shori-term 
obligations  subject  to  withholding, 
savings  accounts,  checking  accounts 
and  .NOW  accounts 

Under  the  proposed  regulations. 
brokers  would  be  required  to  report  the 
gross  proceeds  on  all  sales  (inrluding 
short  sales)  of  securities  and 
commodities  and  closing  transactions  ;n 
forward  contracts  effected  for  customers 
that  occur  during  the  broker's  reporting 
period.  In  addition,  brokers  would  be 
required  to  report  deemfd  gross 
proceeds  attributable  to  the  marking  to 
uiarket  of  regulated  futures  contracts. 
Special  rules  would  apply  in  the  case  of 
sh<;.rt  salrs  of  securi'ies  or  commodities. 
The  repayment  of  the  borrowed 
property,  rather  than  the  entry  into  the 
short  sale,  would  be  treated  as  the  sale 
for  purposes  of  section  6045.  Also  for 
purposes  of  section  6045  the  gross 
proceeds  of  such  a  sale  would  be  the 
amount  paid  to  acquire  the  property 
used  to  repay  the  property  borrowed  to 
enter  into  the  short  sale. 

Information  reported  under  the 
regulations  as  proposed  would  help  the 
Internal  Revenue  Service  determine 
whether  taxpayers  are  correctly 
reporting  sales  (including  short  sales), 
closing  transctions.  and  income 
attributable  to  marking  to  market. 

In  the  case  of  bonds  sold  between 
interest  payment  dates,  brokers  also 
would  be  required  to  report  the  amount 
of  stated  interest  on  the  bond  that  is 
accrued  and  unpaid  at  the  time  of  the 
transaction.  At  present,  if  a  bond  is  sold 
between  interest  payment  dates,  the 
Internal  Revenue  Service  does  not 
receive  a  return  of  information  on  such 
accrued  and  unpaid  interest. 

Brokers  would  report  on  a 
transactional  basis,  A  broker  may  report 
separately  for  each  office,  branch, 
department  or  other  operational 
segment  of  the  broker. 

The  proposed  regulations  also  would 
require  barter  exchanges  to  file  returns 
of  information  on  exchanges  of  property 
or  services  through  the  barter  exchange 
if  there  are  at  least  100  such  exchanges 
during  a  calendar  year.  Barter 
exchanges  would  be  required  to  report 
each  exchange  of  property  or  senices 
among  its  members  or  clients  or 
between  such  persons  and  the  barter 
exchange,  the  property  or  services 
provided  by  the  member  or  client,  the 
amount  received  by  the  member  or 
client,  and  the  date  of  the  exchange 
Barter  exchanges  would  report  on  a 
transactional  basis. 

The  proposed  regulations  would 
exclude  from  the  reporting  requiremrnt 
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sales  and  barter  exchanges  for  certain 
forei^  persons  who  furnish  to  the 
broker  or  barter  exchange  a  statement 
that  such  person  is  an  exempt  foreign 
person-  The  term  exempt  foreign  person 
is  defined  in  the  proposed  regiilations. 

Under  the  proposed  regulations, 
brokers  and  barter  exchanges  generally 
would  be  required  to  submit  the 
information  required  on  magnetic  media. 
Reporting  on  other  media  would  be 
permitted  for  certain  small  brokers  and 
barter  exchanges  and  in  the  case  of 
undue  hardship. 

TTiere  are  no  other  Federal  rules  that 
duphcate,  overlap,  or  conflict  with  these 
rules. 

The  Service  intends  to  open  another   * 
regulation  project  in  the  near  future  to 
prescribe  additional  reporting 
requirements  with  respect  to  options 
transactions  and  bond  discounts.  The 
Service  also  may  require  additional 
information  reporting  with  respect  to 
sales  of  foreign  currency. 

Other  changes  that  will  be  considered 
in  the  new  regulation  project  include 
extending  the  reporting  requirements  to 
additional  intermediaries  and  further 
limiting  the  class  of  customers  with 
respect  to  whom  reports  are  not 
required.  In  particular,  the  new 
regulation  may  broaden  the  class  of 
transfer  agents  required  to  report  and 
may  extend  the  reporting  requirements 
to  persons  who  in  the  ordinary  course  of 
a  trade  or  business  facilitate  asset 
transfers  of  closely  held  businesses.  The 
Service  also  will  consider  whether  to 
continue  to  exempt  from  the  reporting 
requirements  all  brokerage  transactions 
effected  for  corporations.  The  Service 
has  opened  a  study  project  (LR-270-82) 
to  consider  whether  to  require 
information  reporting  on  transfers  of 
real  property,  collectibles  and  other 
types  of  property  commonly  transferred 
through  brokers.  The  Service  would 
welcome  comments  on  the  issues  that 
should  be  addressed  in  this  study.  The 
Service  would  be  particularly  Interested 
in  comments  on  the  amount  of  under- 
reporting of  income  on  these  transfers, 
the  burden  on  brokers  to  report  these 
transfers  and  alternative  means  for  the 
Service  to  secure  information  on  such 
transfers.  These  comments  should  be 
sent  to:  Commissioner  of  Internal 
Revenue.  Attention:  CCJJLT  (LR-270- 
82).  Washington.  D.C.  20224. 

Comments  and  PuUk  Hearing 

On  September  15, 1982,  the  Service 
issued  a  news  release  soliciting 
comments  on.  among  other  things,  the 
broker  reporting  provisions  of  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982.  The  Service  received  numerous 
comments,  ail  of  which  were  carefully 


considered  in  the  preparation  of  the 
proposed  regulations. 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  [preferably  seven  copies]  to 
the  Commissioner  of  Internal  Revenue. 
Comments  framed  in  terms  of  specific 
examples  and  fact  situations  would  be 
particularly  useful.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  has  been 
scheduled  and  will  be  held  on  January 
27,  1983.  Oral  comments  at  the  public 
hearing  also  will  be  given  careful 
consideration.  Notice  of  the  time  and 
place  of  the  hearing  appears  in  the 
notice  of  hearing  section  of  this  issue  of 
the  Federal  Register.  Taxpayers  are 
encouraged  to  submit  both  written  and 
oral  comments. 

Special  Analyses 

The  Commisioner  of  Internal  Revenue 
has  determined  that  this  proposed  rule 
is  not  a  major  rule  as  defined  in 
Executive  Order  12291.  Accordingly,  a 
Regulatory  impact  Analysis  is  not 
required. 

The  Secretary  of  the  Treasury  certifies 
that  the  regulations  proposed  in  this 
document  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required.  The 
Secretary's  certification  is  based  on  a 
determination  that  the  economic  impact 
of  the  proposed  reporting  requirements 
is  primarily  attributable  to  requirements 
imposed  directly  by  the  statute.  The 
Service  has  significant  discretion  under 
the  statute  to  require  reporting  of 
information  other  than  information 
regarding  gross  proceeds.  In  general, 
however,  the  proposed  regulations 
would  require  only  gross  proceeds 
information,  the  reporting  of  which  is 
expressly  contemplated  by  the  statute. 
As  to  the  manner  of  reporting,  the 
proposed  regulations  would  obtain  the 
information  contemplated  by  the  statute 
in  a  usable  form  with  the  minimum 
possible  impact  on  small  entities  and 
the  economy  m  general.  The  regulations 
require  reports  with  respect  to  each 
transaction  and  require  the  use  of 
magnetic  media  because  alternative 
methods  of  reporting  provide 
information  in  an  unusable  fom\.and 
would  not  result  in  the  improved 
compliance  contemplated  by  Congress. 
In  an  effort  to  minimize  the  burdens  on 
brokers,  the  proposed  regulations  permit 
brokers  to  elect  a  monthly,  quarterly,  or 
annual  reporting  period.  Brokers  also 
may  send  statements  to  their  customers 
on  the  same  basis.  Although  the  Service 
believes  year-end  statements  to 
customers  would  contribute  to 


significant  improvements  in  taxpayer 
compliance,  it  recognizes  the  possibility 
that  such  a  requirement  would  increase 
the  burden  imposed  by  the  regulations. 
Finally,  the  impact  of  the  proposed 
regulations  on  small  entities  is 
minimized  by  certain  exemptions'.  Small 
brokers  and  barter  exchanges  would  not 
be  required  to  use  magnetic  media  for 
reporting,  and  certain  small  barter 
exchanges  would  be  exempt  from  all 
reporting  requirements. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Gregory  A.  Roth  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel.  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  both 
substance  and  style. 

List  of  Subjects  in  26  CFR  1.6001-1— 
1.6109-2 

Income  taxes.  Administration  and 
procedure,  Filing  requirements. 

Proposed  amendments  to  the  regulations 

The  proposed  amendments  to  28  CFR 
Part  1  are  as  follows: 

PART  1--[AMENDED] 

Paragraph.  New  §  1.6045-1  is  added 
immediately  after  §1.6044-5.  The  new 
section  is  set  forth  below. 

§  1.6045-1    Returns  of  information  of 
brokers  and  barter  exchanges. 

(a)  Meaning  of  terms.  The  following 
definitions  apply  for  purposes  of  this 
section: 

(1)  The  term  "brokerage  transaction" 
means — 

(i)  A  transfer  of  property; 

(ii)  A  redemption  of  securities: 

(iii)  A  retirement  of  indebtedness;  or 

(iv)  A  closing  transaction. 

(2)  The  term  "broker"  means  a  person 
who,  in  the  ordinary  course  of  a  trade  or 
business,  stands  ready  to  effect 
brokerage  transactions  in  securities, 
commodities  or  forward  contracts  for 
others. 

(3)  The  term  "customer"  means,  with 
respect  to  a  broker,  a  person  for  whom  a 
sale  is  executed  by  the  broker  acting 

as — 

(i)  An  agent  in  such  sale  for  such 
person;  or 

(ii)  A  principal  in  such  sale. 

(4)  The  term  "security"  means — 

(i)  A  share  of  stock  in  a  corporation 
[foreign  or  domestic); 
(ii)  An  interest  in  a  bust; 
(iii)  An  interest  in  a  partnership; 
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(iv)  A  debt  obligation; 

(v)  An  interest  in  or  right  to  purchase 
any  of  the  foregoing  in  connection  writh 
the  issuance  thereof  from  the  issuer  or 
an  agent  of  the  issuer  or  from  an 
underwriter  who  purchases  any  of  the 
foregoing  from  the  issuen  or 

(vi)  An  interest  in  a  security  described 
in  paragraph  (a)(4)  (i)  or  (iv)  of  this 
section  (but  not  including  options  or 
contracts  that  require  delivery  of  such 
type  of  security). 

(5)  The  term  "barter  exchange"  means 
any  person  with  members  or  cUents  who 
contract  either  with  each  other  or  with 
such  person  to  trade  or  barter  property 
or  services  either  directly  or  through 
such  person.  The  term  does  not  include 
arrangements  that  provide  solely  for  the 
informal  exchange  of  simiJar  services  on 
a  noncommercial  basis. 

(6)  The  term  "commodity"  means — 

(i)  Any  type  of  personal  propertj'  or  an 
mterest  therein  (other  than  securities  as 
defined  in  paragraph  (a)(4)  of  this 
section)  the  trading  of  regulated  futures 
contracts  in  which  has  been  approved 
by  the  Commodity  Futures  Trading 
Commission; 

(ii)  Lead,  palm  oil,  rapeseed.  tea,  tin, 
or  an  interest  in  any  of  the  foregoing;  or 

(iii)  Any  other  personal  property  or  an 
interest  therein  that  is  of  a  type  the 
Secretary  determines  is  to  be  treated  as 
a  "commodity"  under  this  section,  from 
and  after  the  date  specified  in  a  notice 
of  such  determination  published  in  the 
Federal  Register. 

(7)  The  term  "regulated  futures 
contract"  means  a  regulated  futures 
contract  within  the  meaning  of  section 
1256(b). 

(8)  The  term  "forward  contract" 
means — 

(i)  A  regulated  futures  contract 
(ii)  A  contract  that  requires  delivery  of 
a  commodity;  or 

(iii)  A  contract  that  requires  delivery 
of  personal  property  or  an  interest 
therein  that  is  of  a  type  the  Secretary 
determines  is  to  be  treated  as  a 
"forward  contract"  under  this  section, 
from  and  after  the  date  specified  in  a 
notice  of  such  determination  published 
in  the  Federal  Register. 

(9)  The  term  "closing  transaction" 
means  any  termination  of  an  obligation 
under  a  forward  contract. 

(10)  The  term  "sale"  means  all 
dispositions  of  securities,  commodities 
and  forward  contracts  for  cash,  and 
includes  redemptions  of  securities, 
retirements  of  indebtedness,  closing 
transactions  (other  than  by  taking 
delivery  under  a  forward  contract  that  is 
not  a  regulated  futures  contract), 
deliveries  under  forward  contracts,  and 
repayments  of  securities  or  commodities 
borrowed  in  connection  widi  a  short 


sale,  but  does  not  include  grants  or 
purchases  of  options,  entries  into 
contracts  that  require  dehvery  of 
personal  property  or  an  interest  therein, 
or  entries  into  short  sales. 

(11)  The  term  "effect"  means,  with 
respect  to  a  sale,  to  act  as — 

(i)  An  agent  in  such  sale  for  a  party 
thereto;  or 

(ii)  A  principal  in  such  sale.  Acting  as 
an  agent  or  principal  with  respect  to  the 
grant  or  purchase  of  an  option,  the  entry 
into  a  contract  that  requires  delivery  of 
personal  property  or  an  interest  therein, 
or  the  entry  into  a  short  sale,  is  not  of 
itself  effecting  a  sale.  A  broker  that  has 
on  its  books  a  forward  contract  under 
which  delivery  is  made  effects  such 
delivery. 

(b)  Examples.  The  following  examples 
illustrate  the  definitions  in  paragraph  (a) 
of  this  section: 

Example  (l).  The  following  persons 
gt'nf?rally  are  brokers  within  the  meaning  of 
paragraph  (a)(2)  of  this  section: 

(i)  A  mutual  fund  or  an  underwnter  of  the 
mutual  fund  that  stands  ready  to  redeem 
shares  in  such  mutual  fund 

(ii)  A  borrower  thai  regularly  issues  and 
retires  its  own  short-term  or  demand  notes. 

(iii)  A  clearing  organization. 

(iv)  .A  professional  custodian  (such  as  a 
bank)  that  regularly  arranges  brokerage 
transactions  in  securities,  commodities  or 
forward  contracts  held  in  custodiiil  accounts 
on  ipstructions  from  the  legal  owner  of  the 
prt)perty. 

(v)  A  depositary  trust  or  other  person  who 
regularly  acts  as  an  escrow  agent  in 
corporate  acquisitions. 

I VI I  A  stock  transfer  agent  for  a 
corporation,  which  agent  records  transfers  of 
stock  in  such  corporation,  and  which  agent 
receives  an  amount  of  compiensatinn  for  itg 
activities  with  respect  to  such  transfers  that 
indicates  that  the  agent  is  not  only  providing 
recordkeeping  but  also  is  participating  in 
arranging  the  transfers. 

Example  (2).  The  following  persons  are  not 
brokers  within  the  meaning  of  paragraph 
(a)(2)  of  this  section  in  the  absence  of 
additional  facts  that  indicate  the  person  is  a 
broker 

(i)  A  stock  transfer  agent  for  a  corporation, 
which  agent  daily  records  transfers  of  stock 
in  transactKms  to  which  such  corporation  and 
the  agent  are  not  parties  and  which  agent 
receives  an  amount  of  compensation  for  its 
activities  with  respect  to  such  transfers  that 
indicates  the  agent  is  only  providing 
recordkeeping. 

(ii)  A  person,  such  as  a  stock  exchange, 
that  merely  provides  facilities  in  which  others 
effect  brokerage  transactions  and  that  does 
not  clear  such  transactions. 

(iii)  An  escrow  agent  or  nominee  if  such 
agency  is  not  pursuant  to  the  ordinary  course 
of  a  trade  or  business. 

(iv)  An  escrow  agent  who  is  not  otherwise 
a  broker  and  who  effects  no  brokerage 
transactions  other  than  such  transactions  as 
are  incidental  to  the  purpose  of  the  escrow 
(such  as  sale*  to  collect  on  collateral). 


(v)  A  corporabon  that  issues  and  retire* 
long-term  debt  on  an  irregular  hasis 

Example  (31  A.  B,  and  C  belong  to  a 
carpool  in  which  they  commute  to  and  from 
work  Every  third  day.  each  member  of  the 
carpool  provides  transportation  for  the  other 
two  members.  Because  the  carpool 
arrangement  provides  solely  for  the  informal 
exchange  of  similar  services  on  e 
noncommerxrial  basis,  it  is  not  a  barter 
exchange  within  the  meaning  of  pHr.tKraph 
(a II 5)  of  this  section 

Example  14).  X  a  an  organiralion  whost 
members  include  retail  men.Jiarils  and 
persons  m  the  trade  or  business  of  ptrfurming 
services.  X'»  members  exchange  property  and 
services  among  ftiemselves  us'ng  credits  on 
X's  books  as  a  medium  of  exrhange  Kach 
exchange  through  X  is  r^-flertH  on  X's  horiks 
by  crediting  the  account  of  the  memt«er 
prosnding  property  or  services  and  dttnting 
the  account  of  the  mfmbt-r  receivins  such 
property  or  services  X  aiso  pro\  ides 
information  to  its  memtiers  coni-f.rrung 
property  and  services  available  fur  exchange 
through  X.  X  charge*  its  members  a 
commission  on  earh  t:iiii.<^a(.tion  in  which 
credits  on  it*  books  are  used  as  a  medium  of 
exchange,  X  is  a  barter  exchance  wV.hin  the 
meaning  of  paragraph  (a)(5)  of  this  section 

Example  i5l  A  warehouse  receipt  is  an 
interest  in  persona!  property  for  purposes  of 
paragraph  (a)  (6)  and  [8)  of  this  section. 
Consequentiy,  a  warehouse  rt-unpt  for  a 
quantity  of  lead  is  a  c/immiHJi'y  under 
paragraph  (a)t(iHiil  of  LTiss  section  Similarly. 
a  contract  ttial  requires  delivery  of  a 
warehouse  receipt  fur  a  quanuty  of  lead  is  a 
forward  coiitraol  under  paragraph  taj(«)(uj  of 
this  sectioa 

(c)  Reporting  by  brokers — (1 ) 

Requirement  of  reportirij^  .\n\  broker 
shall,  except  as  otherwise  provided, 
report  in  the  manner  prescnbed  in  this 
section 

(2)  Seles  required  to  be  report rd 
Except  as  provided  m  paragraphs  Ic)  (3) 
and  (g)  of  this  section,  a  broker  shall 
mnke  a  return  of  information  with 
.-('(-pent  to  each  sale  of  securities 
commodities  or  forward  contracts  that 
the  broker  effects  for  a  person  who  is  a 
customer  of  the  broker  m  such  sale. 

(3)  Exceptions — (i)  Sales  for  exempt 
recipients.  Nka  return  of  infonnation  is 
required  with  respect  to  a  sale  (ffh-cted 
for  a  customer  who  is  an  exempt 
recipient  described  in  section 
3452(c)(2)(A)  through  (I|  and  (K)  fi)  and 
(ill  (relating  to  exemptions  from 
withholding)  as  determined  under 

§  35.3452|c)-l  msofar  as  it  relates  to 
persons  descnbed  in  section  3452(c)(2) 
(A)  through  (I)  and  (K)  (i)  and  (u) 

(li)  Multiple  brokers  In  the  case  of  a 
sale  in  which  more  than  one  broker  has 
the  same  customer,  only  the  broker 
instructed  by  the  customer  to  mitiate 
such  sale  is  required  to  report  such  sale. 

(iii)  Sales  at  issue  price  No  return  of 
information  is  required  with  respect  to 
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the  sale  of  an  interest  in  a  regulated 
investment  company  (within  the 
meaning  of  section  851)  that  computes 
its  current  price  per  share  for  purposes 
of  distributions,  redemptions,  and 
purchases  so  as  to  stabilize  the  price  per 
share  at  a  constant  amount  that 
approximates  its  issue  price  or  the  price 
at  which  it  was  originally  sold  to  the 
public. 

(iv)  Obligor  payments  on  certain 
obligations.  No  return  of  information  is 
required  with  respect  to  payments  by  an 
obligor  on  short-term  obligations  as 
defined  in  §  35.3455(b)-l(b)(l)  (including 
savings  bonds,  commercial  paper,  and 
short-term  government  obligations 
subject  to  section  1232(a)(3)),  savings 
accounts,  checking  accounts  and  NOW 
accounts. 

(v)  Foreign  currency.  No  return  of 
information  is  required  with  respect  to  a 
sale  of  foreign  currency  other  than  a 
sale  pursuant  to  a  forward  contract. 

(vi)  Examples.  The  following 
examples  illustrate  the  application  of 
the  exceptions  to  the  reporting 
requirements: 

Example  (1).  A,  an  individual,  places  an 
order  with  B,  a  person  generally  known  in  the 
investment  community  to  be  a  federally 
registered  broker/dealer,  to  sell  A's  stock  in  a 
publicly  traded  corporation.  B,  in  turn,  places 
an  order  to  sell  the  stock  with  a  second 
broker,  C.  who  executes  the  sale.  B  discloses 
to  C  the  identity  of  the  customer  placing  the 
order.  C  is  not  required  to  make  a  retujTi  of 
information  with  respect  to  the  sale  because 
B  is  the  broker  instructed  by  A  to  initiate  the 
sale. 

Example  (2).  The  facts  are  the  same  as  in 
Example  (1)  except  that  B  has  an  onmibus 
account  with  C  so  that  B  does  not  disclose  to 
C  whether  the  transaction  is  for  a  customer  of 
B  of  for  B'»  own  account.  C  is  not  required  to 
make  a  return  of  information  with  respect  to 
the  sale  because  the  sale  is  effected  either  for 
a  customer  of  B  of  for  B,  who  is  an  exempt 
recipient  described  in  section  3452(c)(2)(F) 
and  S  35.3452(c)-l(J). 

(4)  Marking  to  market.  For  purposes 
of  this  section,  a  holder  of  a  regulated 
futures  contract  on  December  31  of  a 
calendar  year  shall  be  deemed  to  enter 
into  a  closing  transaction  with  respect 
thereto  at  the  fair  market  value  of  the 
regulated  futures  contract  at  the  close  of 
business  on  the  last  business  day  of 
such  calendar  year.  The  broker  on 
whose  books  a  regulated  futures 
contract  is  listed  on  December  31  shall 
be  deemed  to  effect  such  closing 
transaction  for  the  holder  of  the 
regulated  futures  contract.  If  a  broker  is 
advised  in  writing  by  a  holder  of  a 
regulated  futures  contract  that  such 
holder's  taxable  year  is  other  than  the 
calendar  year,  in  the  application  of  this 
paragraph  (c)(4)  of  this  section  the 
broker  may  elect  to  substitute  the  last 


day  of  such  taxable  year  for  December 
31  and  the  last  business  day  of  such 
taxable  year  for  the  last  business  day  of 
the  calendar  year.  No  commission  shall 
be  deemed  to  be  paid  with  respect  to  a 
closing  transaction  imder  this  paragraph 
(c)(4). 

(5)  Reporting  periods  and  filing 
groups— [i]  Reporting  period — [a]  In 
general.  A  broker  may  elect  to  use  the 
calendar  month,  quarter,  or  year  as  the 
broker's  reporting  period.  A  broker  may 
group  customers  or  customer  accoimts 
by  office,  branch,  department  or  other 
method  of  operational  classification  and 
separately  elect  a  reporting  period  for 
each  such  group. 

[b]  Election.  For  each  calendar  year 
a  broker  shall  elect  a  reporting  period  by 
filing  Forms  1096  and  1099  in  the  manner 
elected, 

[ii]  Filing  group — [a]  In  general.  A 
broker  may  group  customers  or 
customer  accounts  by  office,  branch, 
department  or  other  method  of 
operational  classification  and  elect  to 
file  Forms  1096  and  1099  separately  for 
each  such  group.  A  different  method  of 
classifying  customers  or  customer 
accounts  may  be  used  for  purposes  of 
reporting  periods  than  is  used  for 
purposes  of  filing. 

[b]  Election.  For  each  calendar  year  a 
broker  shall  elect  filing  groups  by  filing 
Forms  1096  and  1099  in  the  maimer 
elected. 

(iii)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(c)(5)  of  this  section: 

Example.  The  A  department  of  C,  a  broker, 
separately  reports  for  each  month  of  1984, 
while  the  B  department  of  C  separately 
reports  for  all  of  1984.  C  makes  no  other 
reports  or  retiims  under  section  6045  for  1984. 
C  has  elected  two  filing  groups,  the  A 
department  and  the  B  department,  for  1984. 
The  A  department  has  the  calendar  month  as 
its  1984  reporting  period,  while  the  B 
department  has  the  calendar  year  as  its  1984 
reporting  period.  Different  reporting  periods 
and  filing  groups  may  be  elected  for  1985.  The 
same  result  would  occur  if  A  and  B  were 
offices  or  branches  of  C. 

(d)  Information  required. — (1)  In 
general.  Each  filing  group  of  a  person 
who  is  a  broker  during  a  calendar  year 
shall  report  on  Form  1096  showing  the 
information  required  thereon  for  each 
reporting  period  in  such  year. 

(2)  Transactional  reporting.  As  to 
each  sale  with  respect  to  which  a  broker 
is  required  to  make  a  return  of 
information  under  this  section,  the 
broker  shall  show  on  Form  1099  the 
name,  address,  and  taxpayer 
identification  number  of  the  customer 
for  whom  the  sale  was  effected,  the 
property  sold,  the  Committee  on 
Uniform  Security  Identification 


Procedures  (CUSIP)  number  of  the 
security  sold  (if  known),  the  gross 
proceeds  of  the  sale,  the  date  on  which 
the  sale  occurred,  and  such  other 
information  as  may  be  required  by  Form 
1099,  in  the  form,  manner,  and  number 
of  copies  required  by  Form  1099. 

(3)  Bond  sales  between  interest 
payment  dates.  A  broker  shall  show 
separately  on  Form  1099  for  each  sale  of 
a  bond  for  which  the  broker  is  required 
to  make  a  return  of  information  under 
this  section  the  amount  of  accrued  and 
unpaid  interest  on  the  date  of  sale  that 
must  be  reported  by  the  customer  as 
interest  income  under  §  1.61-7(d)  (but 
not  the  amount  of  any  original  issue  or 
market  discount).  Such  interest 
information  shall  be  shown  in  the 
manner  required  by  Form  1099. 

(4)  Sale  date — (i)  In  general.  Except  as 
otherwise  provided  in  this 
subparagraph,  a  sale  is  considered  to 
occur  for  purposes  of  this  section  on  the 
date  the  customer  becomes  entitled  to 
the  gross  proceeds  therefrom. 

(ii)  Forward  contracts.  A  closing 
transaction  is  considered  to  occur  for 
purposes  of  this  section  on  the  date  it  is 
entered  on  the  books  of  the  broker 
instructed  by  the  customer  to  initiate  the 
closing  transaction. 

(iii)  Short  sales.  A  repayment  of 
borrowed  securities  or  commodities  is 
considered  to  occur  on  the  date  such 
repayment  is  entered  on  the  books  of  the 
lending  broker. 

(iv)  Examples.  The  following 
examples  illustrate  the  application  of 
the  rules  in  this  paragraph  (d)(4)  of  this 
section: 

Example  (1).  A,  an  individual,  sells  stock  in 
a  publicly  traded  corporation  in  a  transaction 
effected  by  B,  a  broker  The  trade  date  is 
March  18, 1984,  and  the  settlement  date  is 
March  25, 1984.  The  sale  is  oonsidered  to 
occur  on  March  25, 1984,  the  date  A  becomes 
entitled  to  gross  proceeds  on  the  transaction. 

Example  (2).  C,  an  individual,  holds  a 
regulated  futures  contract  to  purchase  10,000 
bushels  of  September  1984  soyt>eans  listed  on 
the  books  of  D,  a  broker.  On  )une  13, 1984,  D 
effects  a  closing  transaction  for  C,  on  C's 
instructions,  in  which  C  enters  into  an 
offsetting  regulated  futures  contract  to  sell 
10,000  bushels  of  Septemt)€r  1964  soybeans.  C 
incurs  a  loss  on  the  purchase  and  sale,  and 
such  loss  is  entered  on  O's  books  on  June  13, 
1984.  The  closing  transaction  is  considered  to 
occur  on  June  13, 1984,  the  date  it  is  entered 
on  the  Iwoks  of  D. 

Example  (3).  E,  an  individual,  holds  a 
regulated  futures  contract  to  sell  10,000 
bushels  of  December  1983  com  at  $3.00  per 
bushel  listed  on  the  books  of  F,  a  broker.  On 
December  20, 1983,  when  the  spKJt  price  of 
com  is  $2.75  per  bushel,  E  closes  the 
transaction  by  notifying  F  of  E's  intent  to 
deliver  a  warehouse  receipt  for  10.000 
bushels  of  oom.  The  proceeds  on  the  closing 
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transaction  ore  $2,500  from  which  F  deducts 
its  commisaion.  The  gross  proceeds  are 

credited  to  E's  account  on  December  20. 1963. 
On  December  22.  1982.  F  tenders  E's 
warehouse  receipt  to  the  clearing 
organization  for  the  commodity  exchange  on 
which  the  regulated  futures  contract  is  traded 
and  credits  $27,500  (10,000  bushels  x  $2.75  per 
bushel)  to  E's  account.  The  closing 
transaction  with  respect  to  the  regulated 
futures  contract  is  considered  to  occur  on 
December  20, 1983,  the  date  it  is  entered  on 
the  books  of  F.  The  delivery  of  the  com  is 
considered  to  occur  on  December  22. 1983. 
the  date  E  becomes  entitled  to  the  gross 
proceeds  on  the  delivery. 

Example  (4).  G,  an  individual,  on  August 
26, 1983,  makes  a  short  sale  of  stock  in  a 
publicly  traded  corporation  in  a  transaction 
effected  by  J,  a  broker.  On  April  11, 1984.  J 
purchases  for  G  an  equal  number  of  shares  of 
the  same  stock  to  close  the  short  sale.  The 
sale  is  considered  to  occur  on  Apnl  11,  1984. 
the  date  G  repays  the  stock  to  J  on  J's  books. 

(5)  Gross  proceeds.  The  gross 
proceeds  on  a  sale  are  the  total  amount 
paid  to  the  customer  or  credited  to  the 
customer's  account  as  a  result  of  such 
sale  reduced  by  the  amount  of  any 
interest  reported  imder  paragraph  (d)(3) 
of  this  section  and  increased  by  any 
amount  not  so  paid  or  credited  by 
reason  of  repayment  of  margin  loans.  In 
the  case  of  a  closing  transaction  which 
results  in  a  loss  (after  subtracting  any 
commissions),  gross  proceeds  Eire  the 
amoimt  debited  from  the  customer's 
account.  In  the  case  of  a  customer 
repayment  of  borrowed  securities  or 
commodities,  gross  proceeds  are  the 
total  amount  paid  by  the  customer  to 
acquire  the  property  used  for  repayment 
(including  amounts  paid  by  borrowing 
on  margin),  which  amount  may  be 
determined  by  the  broker  from  the 
broker's  records  or  from  information 
provided  by  the  customer  at  the  time  of 
repayment 

(6)  Conversion  of  proceeds  paid  in 
foreign  currency — {\]  Convertible 
currency.  In  the  event  the  proceeds  of  a 
sale  are  paid  in  a  foreign  country's 
currency  that  is  convertible  into  United 
States  dollars,  the  amoimt  subject  to 
reporting  under  this  section  shall  be 
computed  by  converting  such  foreign 
currency  into  United  States  dollars  at 
the  exchange  rate  on  the  date  the  sale 
occurs. 

(ii)  Nonconvertible  currency — [a]  In 
genera/.  A  foreign  currency  is  not 
convertible  into  United  States  dollars  if, 
owing  to  foreign  exchange  or  other 
restrictions  imposed  by  a  foreign 
country,  such  currency  is  not  readily 
convertible  (and  is  not  in  fact  directly  or 
indirecdy  oonverted)  into  United  States 
dollars  or  into  other  money  or  property 
that  is  readily  convertible  into  United 
States  dollars. 


[b]  Amount  subject  to  reporting. 
[Reserved] 

(7)  Example.  The  following  example 
illustrates  the  computation  of  gross 
proceeds  in  the  case  of  a  closing 
transaction  in  a  regulated  futures 
contract 

Example.  In  August  1983,  G.  an  individual, 
enters  into  a  regulated  futures  contract  to 
purchase  5.000  bushels  of  April  1984  com  at 
$3,50  per  bushel,  through  ).  a  broker.  On 
December  31, 1983,  G  still  holds  the  regulated 
futures  contract  and  the  futures  contract  is 
listed  on  the  books  of  J.  The  fair  market  value 
of  the  futures  contract  is  $4.00  per  bushel  at 
the  close  of  business  on  December  30,  1983, 
the  last  business  day  of  the  calendar  year  In 
February  1984,  J  effects  a  closing  transaction 
for  G  in  which  G  enters  into  an  offsetting 
futures  contract  to  sell  5,000  bushels  of  April 
1984  com  at  $3.25  per  bushel.  I  deducts  a 
commission  of  $200  and  credits  the  remaining 
proceeds  of  the  purchase  and  sale  to  G's 
account.  The  gross  proceeds  with  respect  to 
the  futures  contract  in  1983  and  1984  are 
computed  as  follows. 


(1)  For  Market  Value  ol 

deemed  closing  {tZf 

31 /S3)  to  se«  ApnJ 

com 
(21  Pnce  o(  futures 

contract  to  purchase 

Apnl  com 
1 31  Proceeds  o*  purc^lase 

and  deemed  dosjng 

(12/31 '831 
(41  Conmsswn  on 

aeofned  i^sng  (12/ 

31/831 

(5)  Grou  proceeOa  on 
deemed  dosing 

(6)  Pnce  o"  futires 
contract  to  sen 

C)  Proceeds  o<  closriB 

(2' 941 
(8)  Commisson  on 

closing  transaction  (2/ 

84» 
(91  Groas  proceeds  on 

closmg  transaction  (2. 

84) 


$20,000     S4  00  per  buanel 


I'SOO     3  K)  per  bushel 


2.500     (1)— (2). 


2.500  (31— (•*) 

16.250  3.25  pe<  t>,jstv^ 

(1.250)  (6)-(2) 
200 

(1  «50l  (7>— (81 


(e)  Reporting  of  barter  exchanges — fl ) 
Requirement  of  reporting.  A  barter 
exchange  shall  except  as  otherwise 
provided,  report  in  the  manner 
prescribed  in  this  section. 

(2)  Exchanges  required  to  be 
reported — (i)  In  general.  Except  as 
provided  in  paragraphs  (e)(2)(ii)  and  (g) 
of  this  section,  a  barter  exchange  shall 
make  a  return  of  information  virith 
respect  to  exchanges  of  property  or 
services  through  the  barter  exchange 
during  the  calendar  year  among  its 
members  or  clients  or  between  such 
persons  and  the  barter  exchange.  For 
this  purpose,  property  or  services  are 
exchanged  through  a  barter  exchange  if 
payment  for  property  or  services  is 
made  by  means  of  a  credit  on  the  books 
of  the  barter  exchange  or  scrip  issued  by 
the  barter  exchange  or  if  the  barter 
exchange  arranges  a  direct  exchange  of 
property  or  services  among  its  members 


or  clients  or  exchanges  property  or 
services  with  a  member  or  cbent 

(ii)  Exemption.  A  barter  exchange 
through  which  there  are  fewer  than  100 
exchanges  during  the  calendar  year  is 
not  required  to  report  for,  or  make  a 
return  of  information  with  respect  to 
exchanges  during,  such  calendar  year. 
The  Commissioner  may  require  multiple 
barter  exchanges  to  be  combined  for 
purposes  of  the  preceding  sentence  upon 
a  determination  that  a  material  purpose 
for  the  formation  or  continuation  of  one 
or  more  of  the  barter  exchanges  to  be 
combined  was  to  receive  one  or  more 
exemptions  pursuant  to  this 
subparagraph. 

(f)  Information  required — (1)  In 
general.  A  person  who  is  a  barter 
exchange  during  a  calendar  year  shall 
report  on  Form  1096  .showing  the 
information  required  thereon  for  such 
year. 

(2)  Transactional  reporting  As  to 
each  exchange  with  respect  to  which  a 
barter  exchange  is  required  to  make  a 
return  of  information  under  this  section, 
the  barter  exchange  shall  on  Form  1099 
the  name,  address,  and  taxpayer 
identification  number  of  each  member  or 
client  providing  property  or  services  in 
the  exchange,  the  property  or  services 
provided,  the  amount  received  by  the 
member  or  client  for  such  property  or 
ser\'ices,  the  dale  on  wiiich  the 
exchange  occurred,  and  such  other 
information  as  may  be  required  by  Form 
1099,  in  the  form,  manner,  and  number 
of  copies  required  by  Form  1099. 

(3)  Exchange  date.  For  purposes  of 
this  section  an  exchange  is  considered 
to  occur  witli  respect  to  a  member  or 
client  of  a  barter  exchange  on  the  date 
cash,  property,  a  credit,  or  scrip  is 
actually  or  constructively  received  by 
the  member  or  client  as  a  result  of  the 
exchange.  (See  §  1  451-2  for  rules 
pertaining  to  constructive  receipt) 

(4)  Amount  received.  The  amount 
received  in  an  exchange  includes  cash 
received,  the  fair  market  value  of  any 
property  or  services  received,  and  the 
fair  market  value  of  any  credits  to  the 
account  of  the  member  or  cbent  on  the 
books  of  the  barter  exchange  or  scrip 
issued  to  the  member  or  client  by  the 
barter  exchange,  but  does  not  include 
any  amount  received  in  exchange  for 
credits  or  scrip.  For  purposes  of  this 
section,  the  fair  market  value  of  a  credit 
or  scrip  is  the  value  assigned  to  such 
credit  or  scrip  by  the  barter  exchange 
for  the  purpose  of  exchanges  unless  the 
Commissioner  requires  the  use  of  a 
different  value  that  the  Commissioner 
determines  more  accurately  reflects  fair 
market  value. 
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(5)  Meaning  of  terms.  For  purposes  of 
this  paragraph  (f) — 

(i)  A  credit  is  an  amount  on  the  books 
of  the  barter  exchange  that  is 
transferable  from  one  member  or  client 
of  the  barter  exchange  to  another  such 
member  or  client  or  to  the  barter 
exchange  in  payment  for  property  or 
services; 

(ii)  Scrip  is  a  token  issued  by  the 
barter  exchange  that  is  transferable 
from  one  member  or  client  of  the  barter 
exchange  to  another  such  member  or 
client  or  to  the  barter  exchange  in 
payment  for  property  or  services;  and 

(iii)  Property  does  not  include  a  credit 
or  scrip. 

(6)  Reporting  period.  A  barter 
exchange  shall  use  the  calendar  year  as 
the  reporting  period. 

(g)  Exempt  foreign  persons — (1)  No 
return  of  information  is  required  with 
respect  to  the  participation  in  any 
transaction  during  calendar  year  of  a 
person  who  furnishes  during  such 
calendar  year  (or  who  has  furnished 
during  any  of  the  two  preceding 
calendar  years)  to  the  broker  or  barter 
exchange  (irrespective  of  whether  the 
branch  of  the  broker  or  barter  exchange 
is  within  or  without  the  United  States)  a 
statement,  signed  under  penalty  of 
perjury,  that  such  person  is  an  exempt 
foreign  person,  unless  an  employee  or 
other  agent  of  the  broker  or  barter 
exchange  who  is  responsible  for 
receiving  or  reviewing  such  statement 
has  actual  knowledge  that  such 
statement  is  incorrect.  However,  the 
broker  or  barter  exchange  may,  at  its 
option,  require  the  statement  to  be 
provided  with  respect  to  each  separate 
transaction.  The  broker  or  barter 
exchange  shall  retain  such  statement  for 
at  least  four  years  following  the  end  of 
the  last  calendar  year  for  which  a  return 
of  information  is  not  required  by  reason 
of  such  statement.  See  §  1.6001-1 
(relating  to  records  in  general)  for  the 
requirements  relating  to  the  retention  of 
statements  provided  under  paragraph  (g) 
of  this  section).  If,  after  providing  such 
statement,  the  person  ceases  to  be  an 
exempt  foreign  person,  such  person  shall 
80  notify  the  broker  or  barter  exchange 
in  writing  within  30  days  of  this  change 
in  status.  For  purposes  of  this  paragraph 
(g)  of  this  section,  an  exempt  foreign 
person  is  a  person  who,  during  a 
calendar  year  in  which  such  person 
participates  in  transactions  with  respect 
to  which  a  return  of  information  would 
otherwise  be  required  under  this 
section — 

(i)  Is  neither  a  citizen  of  the  United 
States,  a  resident  of  the  United  States. 
nor  a  person  treated  as  a  resident  of  the 
United  States  by  reason  of  an  election 
under  section  6013  (g)  or  (h); 


(ii)  Is  not  subject  to  provisions  of 

section  877; 

(iii)  In  the  case  of  an  individual,  has 
not  been,  and  at  the  time  the  statement 
IS  furnished  reasonably  expects  not  to 
be.  present  in  the  United  States  for  a 
period  aggregating  183  or  more  days  (or 
is  a  beneficiary  of  a  tax  treaty  to  which 
the  United  States  is  a  party  and 
pursuant  to  which  gains  from  such 
person's  transactions  are  exempt  from 
Federal  income  taxation);  and 

[iv)  At  the  time  the  statement  is 
furnished,  is  not,  or  reasonably  expects 
not  to  be,  engaged  in  a  trade  or  business 
in  the  United  States  during  such  year  (or 
is  a  beneficiary  of  a  tax  treaty  to  which 
the  United  States  is  a  party  and 
pursuant  to  which  gains  from  such 
person's  transactions  are  exempt  from 
Federal  income  taxation). 

(2)  The  following  example  illustrates 
the  application  of  the  exception  to  the 
reporting  requirements  for  exempt 
foreign  persons: 

Example.  In  March  1983.  F.  an  individual, 
opens  an  account  with  G.  a  foreign  branch  of 
a  brokerage  firm  incorporated  in  the  United 
States.  G  requires  new  customers  to  complete 
a  form  signed  under  penalty  of  perjury  that 
includes  4  questions  corresponding  to  the  4 
criteria  for  an  exempt  foreign  person  listed  in 
paragraph  (g)  (1)  (i)  through  (iv)  of  this 
section.  Fs  responses  to  the  4  questions 
indicate  that  the  4  criteria  are  satisfied,  and 
the  sole  employee  of  G  responsible  for 
receiving  and  reviewing  such  statement  has 
no  actual  knowledge  to  the  contrary.  G  has 
not  chosen  to  require  F  to  provide  a 
statement  for  each  separate  transaction  it 
effects  on  Fs  behalf.  In  1984.  1985  and  1986,  F 
does  not  furnish  to  G  a  statement  that  F  is  an 
exempt  foreign  person.  If  G  is  not  notified  by 
F  that  F  has  ceased  to  be  an  exempt  foreign 
person.  G  is  not  required  to  make  a  retiom  of 
information  with  respect  to  sales  effected  for 
F  during  1983, 1984  and  1985.  However,  if  no 
other  exception  applies,  G  is  required  to 
make  a  return  of  iiiformation  with  respect  to 
sales  effected  for  F  during  1986.  The  same 
result  would  occur  if  G  is  a  United  States 
branch  of  either  a  United  States  or  a  foreign 
brokerage  firm. 

(h)  Identity  of  customer— (1)  For 
purposes  of  this  section,  a  broker  or 
barter  exchange  shall  treat  the  person  or 
persons  who  appear  on  the  books  and 
records  of  the  broker  or  barter  exchange 
with  respect  to  property  or  services  as 
the  principals  with  respect  thereto. 

(2)  The  following  example  illustrates 
the  rule  of  this  parpagraph  (h): 

Example.  The  records  of  A,  a  broker,  show 
an  account  in  the  name  of  "B  ".  B  is  a  nominee 
for  C.  All  reporting  with  respect  to  such 
account  shall  treat  B  as  the  customer. 

(i)  Time  and  place  for  filing.  Forms 
1096  and  1099  required  under  this 
section  shall  be  filed  after  the  relevant 
reporting  period  and  on  or  before  the 


end  of  the  second  calendar  month 
following  the  close  of  the  calendar  year 
of  such  reporting  period  with  the 
appropriate  Internal  Revenue  Service 
Center,  the  address  of  which  is  listed  in 
the  instructions  for  Form  1096. 

(j)  Requirement  and  time  for 
furnishing  statement — (1)  Requirement 
for  furnishing  statements.  A  broker  or 
barter  exchange  making  a  return  of 
information  under  this  section  with 
respect  to  a  transaction  shall  furnish  to 
the  person  whose  identifying  number  is 
(or  is  required  to  be)  shown  on  such 
return  a  written  statement  showing  the 
information  required  by  paragraph  (d)  or 
(f)  of  this  section  and  containing  a 
legend  stating  that  such  information  is 
being  reported  to  the  Internal  Revenue 
Service.  If  the  return  of  information  is 
made  on  Form  1099,  this  requirement 
may  be  satisfied  by  furnishing  to  such 
person  a  copy  of  such  Form  1099.  A 
statement  shall  be  considered  to  be 
furnished  to  a  person  to  whom  a 
statement  is  required  to  be  made  under 
■  this  paragraph  (j)  if  it  is  mailed  to  such 
person  at  the  last  address  of  such 
person  known  to  the  broker  or  barter 
exchange. 

(2)  Time  for  furnishing  statements.  A 
broker  or  barter  exchange  may  furnish 
the  statements  required  by  this 
paragraph  (j)  yearly,  quarterly,  monthly 
or  in  any  other  fashion,  regardless  of  the 
reporting  period  of  the  broker  or  barter 
exchange,  provided  that  all  statements 
with  respect  to  transactions  occurring  in 
a  calendar  year  shall  be  furnished  on  or 
before  January  31  of  the  following 
calendeir  year. 

(k)  Use  of  magnetic  media — (1)  In 
general.  Except  as  otherwise  provided 
by  paragraph  (k){2)  of  this  section,  a 
broker  who  effects  sales  for  250  or  more 
customers  during  a  calendar  year  or  a 
barter  exchange  who  has  250  or  more 
members  or  clients  during  a  calendar 
year,  in  lieu  of  filing  Forms  1099  for  such 
year,  shall  submit  returns  of  information 
required  by  this  secton  on  magnetic 
media  authorized  by  the  Commissioner 
and  shall  follow  the  appropriate  revenue 
procedures  for  such  magnetic  media 
filing  in  lieu  of  following  Form  1099. 

(2)  Exceptions.  The  Commissioner 
may  authorize  the  submission  of  returns 
of  information  on  other  media  if  undue 
hardship  is  shown  on  an  application 
filed  with  the  appropriate  Internal 
Revenue  Service  Center. 

(3)  When  permitted.  Any  broker  or 
barter  exchange  required  to  submit  a 
return  of  information  under  this  section 
not  required  to  do  so  on  magnetic  media 
may  make  such  returns  on  magnetic 
media  upon  consent  thereto  from  the 
Commissioner  under  9  1-9101-1. 
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(1)  Reporting  on  options  transactions. 
(Reserved] 

(m)  Reporting  on  bond  discounts. 
(Reserved] 

(n)  Additional  reporting  by  stock 
transfer  agents[Reser\-ed] 

[o]  Effective  dote.  This  section  applies 
to  calendar  year  1983  and  all  succeeding 
calendar  years,  and,  as  to  1983.  only  to 
t.-ansactions  occurring  on  or  after  july  I, 
1983. 

(p)  (Reserved] 

This  notice  of  proposed  rulemaking  is 
issued  under  the  authority  contained  in 
sections  6011(e),  6045  and  780,5  of  the 
Internal  Revenue  Code  of  1954  |96  Stat 
610,  BHA  Stat.  747,  917,  26  U.S.C.  6011  iej. 
6045.  7805). 
RoBcoe  L.  Egger,  Jr.. 
Crmmissioppr  of  Internal  Revenue. 

|V'S  ax:  H2-1"I28  Kiled  ll-e-a2: 11^42  am) 
BJU-ING  CODE  4830-C1-II 


26  CFR  Part  31 
fLR-2 16-821 

WittiholdJng  From  Interest.  Dividends, 
and  Patronage  Dividends;  Proposed 
Rulemaking 

AGENCV:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

summary:  In  the  Rules  and  Regulations 
portion  of  this  Federal  Register,  the 
Internal  Revenue  Service  is  issuing 
temporary  regulations  that  relate  to 
withholding  of  tax  from  interest, 
dividends,  and  patronage  dividends.  The 
text  of  those  temporary  regulations  also 
serves  as  the  comment  document  for 
this  proposed  rulemaking. 
DATES:  Written  comments  and  requests 
to  speak  at  the  public  hearing  must  be 
delivered  by  January  14. 1983.  The 
regulations  are  proposed  to  apply  to 
payments  of  interest,  dividends,  and 
patronage  dividends  paid  or  credited 
tifter  June  30, 1983,  except  that  the 
regulations  relating  to  exemption 
certificates  (5  35.3452(f)-l)  are  proposed 
to  be  effective  on  February  1.  1983 
ADDRESS:  Send  comments  and  requests 
to  speak  at  the  public  hearing  to: 
Commissioner  of  Internal  Revenue. 
Attention:  CC:LR:T  (LR-216-82). 
Washington,  D.C.  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  F.  Olson  of  the  Legislation  and 
Regulations  Division,  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue  N.W.,  Washington. 
D.C.  20224  (Attention:  CC:LR:T)  (202- 
566-3590). 


SUPPLEMENTARY  INFORMATION: 
Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  add  new 
sections  to  Part  35  of  Title  26  of  the 
Code  cf  Federal  Regulations.  The  final 
regulations,  which  this  document 
proposes  be  based  on  those  temporary 
regulations,  would  be  added  to  Part  31 
of  Title  26  of  the  Code  of  Federal 
Regulations. 

The  regulations  relate  to  deducting 
and  withholding  taxes  on  payments  of 
interest,  dividends,  and  patronage 
dividends  under  subchapter  B  of  chapter 
24  of  the  Internal  Revenue  Code  of  1954 
(26  U.S.C.  Sections  3451-3456).  These 
provisions  were  added  to  the  Code  by 
sections  301-308  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982  (Pub.  L 
97-248.  96  Stat.  324.  576).  The  regulations 
also  relate  to  the  requirement  of 
depositing  such  withheld  taxes  with  an 
authorized  financial  institution  or  a 
Federal  Reserve  bank  under  section 
6302(c)  of  the  Internal  Revenue  Code  of 
1954  i68A  Stat.  775.  26  U.S.C.  6302(c)). 

The  regulations  require  that  the  tax 
imposed  by  section  3451  be  deducted 
and  withheld  when  interest,  dividends, 
or  patronage  dividends  are  paid  or 
credited.  The  regulations  also  describe 
how  exemption  certifichtes  that  exempt 
payments  to  excT.pt  individuals  or 
exempt  recipients  from  the  requirement 
of  withholding  are  effective  The 
regulations  relating  to  exemption 
certificates  are  proposed  to  be  effective 
February  1. 1983;  thus,  exempt 
individuals  or  exempt  recipients  would 
not  have  to  wait  until  July  1.  1983.  to  file 
exemption  certificates. 

The  regulations  describe  exempt 
individuals  and  recipients,  permit 
reliance  on  an  exemption  certificate 
filed  by  an  exempt  individual  or 
recipient,  and  allow  certain  persons  to 
be  treated  as  exempt  recipients  even 
though  they  have  not  filed  an  exemption 
certificate  with  the  payor.  The 
regulations  explain  when  middlemen, 
agents,  and  other  persons  are  to  be 
treated  as  payors  and  allow  them  io  file 
exemption  certificates  with  the  person 
from  whom  they  receive  payment  so 
that  double  withholding  may  be 
avoided.  The  regulations  define  interest, 
dividends,  and  patronage  dividends,  and 
set  forth  the  exceptions  from 
withholding  when  the  interest  or 
dividends  are  foreign  source  or  when 
they  are  United  States  source  but  paid 
to  a  person  who  is  not  a  United  States 
person.  Special  rules  are  provided 
relating  to  withholding  on  payments 
within  the  United  States  of  foreign 
source  amounts  to  United  States 


persons.  In  addition,  rules  are  set  forth 
for  withholding  on  original  issue 
discount  obligations. 

The  regulations  also  descrilip  huw 
elections  may  be  made  relating  to 
exemption  from  withholding  for  minimal 
interest  payments  and  to  annual 
withholding  by  financial  institutions. 
Finally,  the  regulations  provide  the 
manner  in  which  payors  of  interest, 
dividends,  and  patronage  dividends 
must  deposit  taxes  withheld  from  such 
payments  with  an  authorized  financial 
institution  or  a  Federal  Reserve  bank. 

On  September  15. 1982.  the  Service 
issued  a  news  release  soliciting 
comments  on.  among  other  things,  the 
withholding  on  interest  and  dividends 
provisions  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  The  Service 
has  received  numerous  comments,  all  of 
which  have  been  carefully  considered  in 
the  preparation  of  these  regulations.  In 
addition,  taxpayers  are  encouraged  to 
make  both  written  comments  by  mail 
and  oral  comments  at  the  hearing 
scheduled  for  February  1. 1983. 
Comments  framed  in  terms  of  specific 
examples  and  fact  situations  would  be 
partic^fc-ly  useful,  since  the  Service  is 
considering  issuing  supplemental 
questions  and  answers.  There  are  no 
other  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  these  rules. 

Non-Applicability  of  Executive  Order 
12291 

The  Commissioner  has  determined 
that  this  proposed  regulation  is  not 
subject  to  review  under  Executive  Order 
12291  or  the  Treasury  and  OMB 
implementation  of  the  Order  dated  April 
28, 1982. 

Regulatory  Flexibility  .\l\ 

Pursuant  to  5  U  S  C.  605(b),  the 
Secretary  of  the  Treasury  has  certified 
that  the  requirements  of  the  Regulatory 
Flexibility  Act  do  not  apply  to  this 
notice  of  proposed  rulemaking  as  if  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Most  of  the  impact  that  withholding 
from  interest,  dividends,  and  patronage 
dividends  will  have  on  both  small 
entities  and  the  economy  m  general  is 
due  to  requirements  imposed  directly  by 
the  statute  In  the  areas  m  which  the 
St-rvice  has  been  given  significant 
discretion  under  the  statute,  the  Ser\ice 
has  exercised  its  discretion  so  as  to 
minimize  the  potential  impact  of 
withholding  while  at  the  same  time 
ensuring  compliance  with  the  statute. 

For  example,  the  statute  permits 
regulations  to  be  issued  that  require 
aggregation  of  interest  payments  in 
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different  accounts  of  a  payee  before 
determining  whether  the  $150  minimal 
interest  payment  exemption  from 
withholding  can  be  applied.  The  Service 
has  determined  that  most  entities  do  not 
currently  have  the  capability  to 
aggregate  these  payments,  and  so  has 
not  required  that  aggregation  be  done  at 
the  present  time.  If,  however,  the 
Commissioner  determines  that  there  is 
abuse  or  avoidance  of  withholding 
contrary  to  the  legislative  intent  in 
enacting  these  provisions  due  to  the 
absence  of  aggregation,  regulations  will 
be  issued  requiring  aggregation  of 
interest  payments  made  by  the  payor  to 
a  payee. 

The  Service  has  also  written  the 
regulations  so  that  the  time  within 
which  entities  are  required  to  deposit 
the  taxes  they  withhold  takes  into 
account  the  cost  of  instituting 
withholding.  All  entities  will  be  able  to 
hold  the  amounts  withheld  for  up  to 
approximately  30  calendar  days  from 
the  day  the  amounts  are  withheld  during 
the  first  calendar  year  of  withholding. 
Further,  medium-sized  financial 
institutions  will  be  able  to  do  so  for  one 
addiUonal  year,  and  small  finan^il 
institutions  will  be  able  to  do  so  for  two 
additional  years. 

The  Service  has  also  written  the 
deposit  regulations  to  provide  that  only 
an  annual  (rather  that  a  quarterly) 
return  need  be  filed  by  payors  to 
reconcile  deposits  actually  made  with 
total  liability.  This  will  lessen  the 
paperwork  and  administrative  burden 
on  payors. 

Many  entities  have  requested  that 
they  be  able  to  prepare  and  provide 
exemption  certificates  containing 
preprinted  customer  information  to 
individuals  and  recipients  who  are 
exempt  from  withholding.  The  entities 
stated  that  doing  this  could  substantially 
reduce  their  processing  costs.  The 
Service  has  given  entities  the  authority 
to  do  this,  as  well  as  permission  to 
refuse  to  accept  forms  the  entity  itself 
has  not  prepared,  so  long  as  the  entity 
promptly  furnishes  to  the  customer  an 
acceptable  form.  This  gives  entities 
maximum  flexibility  while  at  the  same 
time  ensuring  that  customers  eligible  for 
exemption  will  easily  be  able  to  claim  it. 

The  regulations  provide  that  a  payee 
must  include  its  taxpayer  identification 
number  on  all  exemption  certificates  it 
files  in  order  for  the  exemption 
certificate  to  be  vahd.  Payors  are  not 
permitted  to  accept  exemption 
certificates  that  do  not  contain  the 
payee's  taxpayer  identification  number. 
An  individual's  taxpayer  identification 
number  is  the  individual's  social 


security  account  number.  This 
requirement  that  payees  include  their 
taxpayer  identification  numbers  will 
significantly  aid  payors  by  reducing  the 
number  of  instances  in  whfch  backup 
withholding  will  be  required  under 
section  3402(s),  which  will  be  effective 
for  payments  made  after  December  31, 
1983. 

Payors  are  not  required  to  verify  the 
correctness  of  an  exemption  certificate. 
An  individual  payee  is  subject  to  a  civil 
penalty  of  $500  if  the  individual  supplies 
false  information  with  respect  to 
withholding  (by,  for  example,  claiming 
to  be  an  exempt  individual  when  not 
eligible  for  that  status).  In  addition,  all 
payees  are  subject  to  a  criminal  fine  of 
as  much  as  $500  or  up  to  1  year  of 
imprisonment  or  both  if  the  payee 
supplies  false  information  or  fails  to 
revoke  an  exemption  certificate. 

Many  payors  have  stated  that  they 
will  need  at  least  a  month  in  order  to 
make  exemption  certificates  feffective. 
The  regulations  provide  them  with 
needed  flexibility  by  requiring  that 
exemption  certificates  be  made  effective 
within  45  days  of  filing,  but  permitting 
payors  to  make  them  effective  sooner  if 
they  choose. 

Some  payors  have  stated  that,  due  to 
the  volume  of  exemption  certificates 
thay  will  be  receiving,  they  must  have 
permission  to  retain  only  a  microfilm  or 
microfiche  copy  of  the  exemption 
certificate  and  to  destroy  the  paper 
certificate.  The  Service  is  currently 
revising  Rev.  Proc,  81^6  (1981-2  C.B. 
621),  which  will  set  forth  the  standards 
for  microfilm  or  microfiche  retention  of 
exemption  certificates.  The  Service 
expects  the  revised  Revenue  Procedure 
to  be  released  in  the  near  future. 

List  of  Subjects  in  26  CFR  Part  31 

Employment  taxes,  Income  taxes. 
Lotteries,  Railroad  retirement.  Social 
security,  Unemployment  tax. 
Withholding,  Interest.  Dividends. 
Patronage  dividends. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  seven  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying,  A  public 
hearing  has  been  scheduled  and  will  be 
held  on  February  1,  1983.  Notice  of  the 
time  and  place  of  the  hearing  appears  in 


the  notice  of  hearing  section  of  this  issue 
of  the  Federal  Register. 
Roscoe  L.  Egger,  fr.. 

Commissioner  of  Internal  Revenue. 

|FR  Doc,  82-31 128  Filed  11-9-82;  11:42  am) 
BILUNG  COOE  4S30-01-M 

26  CFR  Part  31 

(LR-21 6-821 

Withholding  From  Interest,  Dividends, 
and  Patronage  Dividends;  Public 
Hearing  on  Proposed  Regulations 

agency:  Internal  Revenue  Service. 

Treasury. 

action:  Notice  of  public  hearing  on 

proposed  regulations, 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  withholding  from 
interest,  dividends,  and  patronage 
dividends. 

DATES:  The  public  hearing  will  be  held 
on  February  1,  1983,  beginning  at  10;10 
a.m.  Outlines  of  oral  comments  must  be 
delivered  or  mailed  by  January  14, 1983. 
ADDRESS:  The  public  hearing  will  be 
held  in  the  I.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW..  Washington,  D.C.  The  outlines 
should  be  submitted  to  the  Comissioner 
of  Internal  Revenue,  Attn:  CC;LR:T  (LR- 
216-82),  Washington,  D.C.  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Hayden  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20224.  202-566-3935,  not  a  toll-free 
call. 

SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  sections  3451  through 
345a  and  6302  of  the  Internal  Revenue 
Code  of  1954.  The  proposed  regulation 
appears  in  the  Proposed  Rules  section  of 
this  issue  of  the  Federal  Register  (See  FR 
Doc.  82-31126). 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (28 
CFR  Part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  also  desire  to 
present  oral  coments  at  the  hearing  on 
the  proposed  regulations  should  submit 
an  outline  of  the  comments  to  be 
presented  at  the  hearing  and  the  time 
they  wish  to  devote  to  each  subject  by 
January  14, 1983. 

Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
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exclusive  of  time  consumed  by 
questions  from  the  panel  for  the 
government  and  answers  to  thes*^ 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduhng  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue: 
George  H.  Jelly, 

Acting  Director.  Legislation  and  Reg :j lotions 
Dnision. 

|H)  D()C.  e2-,lllJ7  Filed  ll-«-82.  11.4.,'  aini 
BILUNQ  CODE  4830-01-M 


Bureau  of  Alcohol,  Tobacco  and 
Firearms 


27  CFR  Part  4 


(Notice  No.  433] 


Extension  of  Mandatory  Compliance 
Dates  for  Appellations  of  Origin,  Name 
and  Address  Requirements,  and 
Geographical  Brand  Names 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF),  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  the 
extension  of  the  mandatory  compliance 
date  of  [anuary  1.  1983,  to  January  1. 
1985,  with  respect  to  certain  iabelmg 
requirements  concerning  appellations  of 
origin  of  wine,  name  and  address 
requirements,  and  the  "brand" 
requirement  for  brand  names  having 
geographical  significance.  This  action 
was  requested  in  petitions  from  the 
Wine  Institute.  These  regulations  were 
first  promulgated  under  Treasury 
Decision  ATF-53,  published  in  the 
Federal  Register  on  August  23,  1978  (43 
FR  37672,  54624).  However,  certam 
regulations  promulgated  in  T.D.  ATF-53 
were  challenged  in  court. 
Wa^szkiewicz  v.  Deportment  of  the 
Treasury.  4aO  F.  Supp,  739  (D.D.C.  1979), 
aff'd  in  port,  rev'd  in  part  and  remanded 
with  directions.  670  F.  2d  296  (D.C.  Cir 
1981).  This  notice  is  a  result  of  this 
litigation. 

DATE:  Comments  must  be  received  on  or 
before  December  15. 1982. 

ADDRESS:  Comments  must  be  submitted 
to:  Chief,  Regulations  and  Procedures 
Division,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  P.O.  Box  386,  Washington, 
DC  20044-0385  (NoUce  No.  433). 


FOR  FURTHER  INFORMATION  CONTACT: 

Roger  Bowling,  Research  and 
Regulations  Branch.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  1200 
Pennsvl-.ansa  avenue.  NW.  Washington 
DC  20226.  202-566-7626.. 

SUPPLEMENTARY  INFORMATION:  . 

Background 

Among  the  regulatory  amendments 
published  in  Treasury  Decision  ATF-53 
were  the  •"equirements  that: 

(a)  Begi-ining  {anuary  1.  1983, 
appellations  of  origin  must  appear  in  the 
same  size  of  tj-pe  and  in  lettering  as 
conspicuous  as  the  class  and  type 
designation  under  certain 
circumstances.  27  CFR  4.34(c); 

(b)  Beginning  January  1,  1983.  the 
principal  place  of  business  of  the  bottler 
may  not  be  stated  on  the  label  in  lieu  of 
the  actual  place  whe-^e  bottled:  after 
Deceir.ber  31.  1982.  the  post  office 
address  shall  be  the  address  shown  on 
the  basic  permit  and  each  address 
where  a  winemaking  operation  took 
place  must  be  shcwTi,  and  after 
December  31.  1982,  the  registry  number 
of  the  bonier  must  be  shown  on  the 
label  in  direct  conjunction  with  the 
name  and  address  of  the  bottler  and  in 
type  as  conspicuous  as  the  name  and 
add.ress.  27  CFR  4.35  (a),  (c)  and  (d);  and 

(c)  Beginning  January  1,  1983,  to  be 
used  on  a  wine  label  a  brand  name 
having  viticulture!  significance  must  be 
qualified  by  the  word  "brand" 
immediately  following  the  brand  name 
in  the  same  size  cf  type  and  as 
conspicuous  as  the  brand  name  itself 
unless  the  winery  using  such  a  brand 
name  is  physically  located  in  the 
geographical  area  used  in  the  brand 
name  and  the  w^ine  meets  the 
appella'ion  of  origin  .'■equirem.ents  for 
the  geog'-aphical  area  named.  27  CFR 

4, 39(1). 

The  Wine  Lnstitute  petitioned  ATF  to 
defer  the  mandatary  com,pliance  dates 
of  27  CFR  4.34  and  4.39(i)  for  an 
additional  two  year  period  frcn-.  January 
1,  1983,  to  January  1,  1985.  Subsequent  to 
subm.:'ting  this  petition,  the  Wine 
Institute  then  petitioned  that  the  name 
and  address  requirements  in  27  FRT  4  iiS 
also  be  defe.Ted.  ATF  proposes  to  defer 
the  mandatory  ccmpUance  date  set  forth 
m  these  regulations  to  January  1.  1985 

Regulatory  Change 

ATF  has  given  serious  consideration 
to  this  petition  in  light  of  the  impact  the 
Wawszkiewicz  litigation  may  have  on 
the  wine  labeling  regiilaitons.  ATF 
agrees  with  the  jjetitioner  and  hence  is 
proposing  to  extend  for  two  years  the 
mandatory  compliance  dates  set  forth  in 


27  CFR  4.34(c).  4.35  (a),  (c),  and  (d),  and 

4.3911 1 

Due  to  the  Wawszkiewicz  litigation, 
industry  members  were  uncertain  as  to 
whether  the  wine  labeling  regulations 
would  ultimately  be  sustained  as 
promulgated  in  T.D.  ATF-53 
Accordingly,  they  could  not  redesign 
their  labels  and  be  sure  that  the  labels 
\NOuid  conform  to  the  requirements  of 
law  as  of  January  1,  1983.  Since  the 
Court  of  Appeals  derision  was  handed 
down  in  late  December  1981,  MT 
believes  that  the  w:ne  industry  does  not 
have  sufficient  time  to  redesign  labels 
and  introduce  them  into  the  market 
place  before  the  January  1.  1983. 
mandatory  compliance  date  Moreover. 
since  AIT  is  reconsidering  the 
regulations  in  light  of  the  court  s 
decision  and  since  there  may  be  further 
changes  in  the  regulations,  any  redesign 
of  labels  at  this  time  may  later  prove  to 
have  been  unnecessary  or  insufficient 
.Accordingly.  ATT'  is  proposing  an 
additional  two  year  transitional  period. 

Effect  of  the  Litigation  on  Wine  Labeling 
Regulations 

In  addition  to  the  new  regulations 
which  we-f-e  challenged  by  the  plaintiffs, 
it  is  significant  to  note  that  they  also 
took  exception  to  regulations  which 
have  remained  basically  unchanged 
since  their  inception  almost  46  years 
ago.  These  regulations  set  forth  the 
percentage  requirements  for  a  political 
appellation  of  origin,  the  meaning  of 
decriptive  winemaking  functions  such  as 
"produced  by."  and  geographic 
corporate  and  trade  names. 

The  suit  was  filed  on  March  20. 1979. 
The  suit  specifically  challenged  the 
regulations  governing  varietals, 
appellations  of  origin,  geographic 
corporate  and  trade  names,  and 
winemaking  terms.  The  basic  argument 
was  that  if  a  wine  was  other  than  100 
percent  from  the  named  varietal, 
appellation  or  winemaker  named,  the 
pen:entage  of  each  should  be  shown  on 
the  label. 

The  District  Court  held  that  the 
percentage  of  the  \  arietal  content  "must 
lie  .stdted  as  a  minimum  of  51  percent,  or 
^5  percent,  as  of  January  1983,  [andj  if 
the  producer  uses  a  larger  percentage 
than  the  required  m.inimum,  he  should 
be  free  to  so  specify.  In  any  event,  the 
percentage  of  the  labeled  variety  must 
be  truthfully  communicated"  4^0  F.Supp. 
745  Furthermore,  the  court  concluded 
that  the  same  rationale  requires  that 
wine  labels  making  representations  as 
to  geographic  origin  or  the  nature  of 
winemaking  operations  should  couple 
such  representations  with  a  more 
precise  indication  of  what  minimum 
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percentages  or  other  meanings  attach  to 
the  claims  made.  id. 

In  its  summary,  the  District  Court 
found  that  wine  labels  must  carry 
concise  explanations  where  principal 
grape  varieties,  geographic  origin,  or  the 
identity  of  a  producer  is  represented  to 
consumers.  These  explanations  must 
include  at  least  the  applicable  minimum 
percentages  and  be  suitably  featured  in 
the  context  of  the  label  as  a  whole,  id. 

The  decision  of  the  Court  of  Appeals, 
handed  down  on  December  22. 1981. 
held  that  a  court  reviewing  agency 
action  is  not  empowered  to  substitute  its 
judgment  for  that  of  the  agency  and  that 
an  agencv  l;  derision  should  be  upheld 
where  th:-re  i.i  a  rational  basis  for  the 
decision  ii:  tne  facts  of  the  record.  670  F. 
2d  301.  The  Court  reversed  the  decision 
of  the  Dist.'-ict  Court  insofar  as  it  related 
to  varietal  labeling  since  the  Bureau 
established  that  there  was  a  rational 
basis  in  the  record  for  not  requiring 
percentage  statements  on  varietal  wine 
labels.  With  respect  to  geographical  and 
winemaking  terms,  the  Court  stated  that 
it  could  not  uphold  the  regulations  at 
that  time  because  ATF  had  not  brought 
to  the  Court's  attention  record  material 
to  justify  its  action.  The  case  was  then 
remanded  back  to  the  lower  court  with 
directions  that  it  remand  to  the  Bureau 
the  regulations  pertaining  to 
geographical  and  winemaking 
terminology  to  afford  ATF  an 
opportimity  to  show  that  the  regulations 
are  valid. 

ATF  believes  the  record  will  support 
our  actions  on  appellations  of  origin. 
ATF  also  believes  that  the  present 
regulations  concerning  corporate  and 
trade  names  and  those  concerning 
geographic  brand  names  are  sufficient  to 
preclude  false  or  misleading  labeling. 
Nevertheless,  ATF  anticipates 
publishing  a  general  notice  supporting 
these  contentions  and  will  request 
comment  either  in  support  of  the 
existing  regulations  or  specifying  that 
additional  rulemaking  is  necessary. 
Pending  a  final  determination  of  these 
issues,  ATF  will  continue  to  apply 
existing  regulations. 

On  winemaking  terminology,  ATF  will 
request  comment  to  determine  if 
rulemaking  is  necessary  to  provide 
concise  definitions  and  restrictions  on 
the  use  of  terms  indicating  a  process  in 
the  production  of  wine.  If  so,  a  notice  of 
proposed  rulemaking  will  be  issued  at  a 
later  date. 

Public  Participation 

ATF  requests  comments  from  all 
interested  parties  on  whether  the 
mandatory  compliance  date  set  forth  in 
27  CFR  4.34(c),  4.35(a).  (c),  and  (d).  and 
4.39(1)  should  be  extended  an  additional 


two  years.  All  comments  received  on  or 
before  the  closing  date  will  be  carefully 
considered.  Comments  received  after 
the  closing  date  and  too  late  for 
consideration  will  be  treated  as 
suggestions  for  possible  ATF  action  at  a 
later  date. 

ATF  will  not  recognize  any  material 
as  confidential.  Comments  may  be 
disclosed  to  the  public.  Any  material 
which  the  commenter  considers  to  be 
confidential  or  inappropriate  for 
disclosure  should  not  be  included  in  the 
comment.  The  name  of  the  person 
submitting  the  comment  is  not  exempt 
from  disclosure. 

Any  person,  during  the  c-onunent 
period,  may  request  an  opporiunity  to 
present  oral  testimony  at  a  public 
hearing.  However,  the  Director  reserves 
the  right,  in  light  of  all  circumstances,  to 
determine  if  a  public  hearing  is 
necessary. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291,  ATF  has  determined  that  this 
notice  of  proposed  rulemaking,  if 
promulgated  as  a  final  rule,  will  not  be  a 
"major  rule"  since  it  will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  SlOO  million  or  more; 

(b)  Major  increases  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions,  or 

fc)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to  this 
proposal  because  this  notice  of 
proposed  rulemaking,  if  promulgated  as 
a  final  rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal  is 
not  expected  to:  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities;  or 
impose,  or  otherwise  cause,  a  significant 
increase  in  the  reporting,  recordkeeping, 
or  other  compliance  burdens  on  a 
substantial  number  of  small  entities. 

Disclosure 

Copies  of  the  petition,  this  notice,  and 
all  comments  are  available  for  public 
inspection  during  normal  business  hours 
at:  Office  of  Public  Affairs  and 
Disclosure,  Room  4405,  Federal  Building, 


12th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC. 

Drafting  Information 

The  principal  author  of  this  document 
is  Roger  L  Bowling,  Specialist,  Research 
and  Regulations  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms. 
However,  other  personnel  in  the  Bureau 
participated  in  the  preparation  of  the 
document,  both  in  matters  of  substance 
and  style. 

List  of  Subjects  in  27  CFR  Part  4 

Advertising.  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling.  Packaging  and  containers,  and 
Wine. 

Authority  and  Issuance 

Accordingly,  under  the  authority 
contained  in  section  5  of  the  Federal 
Alcohol  Administration  Act,  49  Stat.  981, 
as  amended;  27  U.S.C.  205.  27  CFR  Part  4 
is  proposed  to  be  amended  as  follows: 

PART  4— LABELING  AND 
ADVERTISING  OF  WINE 

Subpart  D— Labeling  Requirements  for 
Wine 

Par.  2.  The  mandatory  compliance 
dates  in  paragraphs  |a|,  (c)  and  (d)  of 
§  4.35  arc  revised  as  follows: 

§  4.34    Class  and  type. 

(a)  *   •   * 

(b)  Prior  to  January  1, 1985,  *  *  * 

(c)  Beginning  January  1.  1985.  *  *  * 

***** 

Paragraph  2.  The  mandatory 
compliance  dates  in  paragraphs  (a),  (c) 
and  (d)  of  §  4.35  are  revised  as  follows: 

§  4.35    Name  and  address. 

(a]  American  wine.  On  labels  of 
containers  of  American  wine,  there  shall 
be  stated  the  name  of  the  bottler  or 
packer  and  the  place  where  bottled  or 
packed  (or  until  January  1,  1985,  in  lieu 
of  such  place,  the  principal  place  of 
business  of  the  bottler  or  packer  if  in  the 
same  state  where  the  wine  was  bottled 
or  packed,  and,  if  bottled  or  packed  on 
bonded  premises,  the  ATF  registry 
number  of  the  premises)  *  *  * 
***** 

(c)  Form  of  address.  The  "place" 
stated  shall  be  the  post  office  address 
(after  December  31, 1984.  the  post  office 
address  shall  be  the  address  shown  on 
the  basic  permit  or  other  qualifying 
documents  of  the  premises  at  which  the 
operations  took  place;  and  there  shall  be 
shown  the  address  for  each  operation 
which  is  designated  on  the  label.  An 
example  for  such  use  would  be 
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"Produced  at  Gilroy,  California,  and 
bottled  at  San  Mateo,  California,  by 
XYZ  Winery,  BW-CA-10001,",  *  *  * 
(d)  Trade  or  operating  names.  The 
trade  or  operating  name  of  any  person 
appearing  upon  any  label  should  be 
identical  with  the  name  and  address 
appearing  on  the  basic  permit  or  notice. 
In  addition,  after  December  31. 1984, 


Par.  3.  Section  4,39  is  amended  to 
extend  the  mandatory  compliance  date 
(if  paragraph  (i).  As  amended.  §  4  39 
rewds  as  follows: 

§  4.39    Prohibited  practices. 

***** 

(i)  Geographical  brand  names  (not 
mandatory  before  January  1.  1985J.  *    ' 

***** 

Signed:  September  14.  1982. 
W.  T.  Drake, 
Acting  Director 

Approved:  October  23,  1962. 

I.  .M.  Wallcer.  Jr., 

Assistant  Secretary:  Enforcement  and 
Operations. 

(FR  Doc.  82-31148  Tiled  11-t:-82.  8-4.=i  4a{ 
eiU.ING  CODE  4S10-31-M 


27  CFR  Part  9 
(Notice  No.  432] 

Sonoma  County  Green  VaNey 
Viticultural  Area 

AGENCY:  Bureau  of  Alcohol.  Tobacco 

and  Fireanns,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  (ATF)  is 
considering  the  establishment  of  a 
viticultural  area  in  Sonoma  County, 
California,  with  the  proposed  name  of 
"Green  Valley"  qualified  by  the  words 
"Sonoma  County."  This  proposal  is  the 
result  of  a  petition  from  the  Iron  Horse 
Ranch  and  Vineyard.  The  esla'tjlishment 
of  viticultural  areas  and  the  subsequent 
use  of  viticultural  area  names  in  wine 
labeling  and  advertising  will  allow 
wineries  to  better  designate  the  specific 
grape-growing  area  where  their  wines 
come  from  and  will  enable  consumers  to 
better  identify  wines  they  purchase. 
DATE:  Written  comments  must  be 
received  by  December  15.  1982. 
ADDRESS:  Send  written  comments  to: 
Chief,  Regulations  and  Procedures 
Division,  Bureau  of  Alcohol.  Tobacco 
and  Firearms,  P.O.  Box  385,  Washington, 
D.C.  20044-0385  (Attn:  Notice  No.  432). 
Copies  of  the  petition,  the  proposed 
regulations,  the  appropriate  maps,  and 
the  written  comments  will  be  available 


for  public  inspection  during  normal 
business  hours  at:  ATF  Reading  Room, 
Office  of  Public  Affairs  and  Disclosure, 
Room  4405,  Federal  Building,  12th  and 
Pennsylvania  Avenue.  .NW.. 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  White.  Research  and  Regulations 
Branch.  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  D.C.  20226  (202-.5<i6- 
7626). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  23. 1978.  ATF  published 
Treasury  Decision  ATF-53  (43  FR  37672, 
54624)  revising  regulations  in  27  CFR 
Part  4.  These  regulations  allow  the 
establishment  of  definite  viticultural 
areas.  The  regulations  also  allow  the 
name  of  an  approved  viticultural  area  to 
be  used  as  an  appellation  of  origin  on 
wine  labels  and  in  wine  advertisements. 

On  October  2.  1979.  ATF  publ.shed 
Treasury  Decision  ATF -60  (44  FR  5G(t92) 
which  added  a  new  Part  9  to  27  CFR,  for 
the  listing  of  approved  American 
viticultural  areas. 

Section  4.25a(e)(l),  Title  27.  CFR. 
defines  an  Arnerxan  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features.  Section  4.25aiej[2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  persons 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  should  include — 

(a)  Evidence  that  the  name  of  the 
proposed  vitcultural  area  is  locally  and/ 
or  nationally  known  as  referring  to  the 
area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticultural  features  of 
the  proposed  area  from  surrounding 
areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  the  features  which  can  be 
found  on  United  States  Geological 
Survey  {U.S.G.Sl  maps  of  the  largest 
applicable  scale:  and 

(e)  .'\  copy  of  the  appropriate  U.S.G.S. 
map  with  the  boundaries  prominently 
marked. 

Petition 

ATF  has  received  a  petition  from  Ms. 
.Audrey  M.  Sterling,  one  of  the  partners 
of  the  Iron  Horse  Ranch  and  Vineyard, 
proposing  an  area  m  Sonoma  County, 
California,  as  a  viticultural  area  to  be 
known  as  "Green  Valley."  The  proposed 


area  lies  west  of  the  Santa  Rosa  plain 
and  is  located  within  Analy  township. 
As  delineated  in  the  petition,  Green 
Valley  covers  an  area  of  approximately 
7,7  miles  by  7.4  miles  and  includes 
approximately  36,467  acres  within  the 
proposed  boundaries. 

Geographical /Viticultural  Features 

The  petitioner  claims  that  the 
proposed  viticultural  area  is 
distinguished  from  surrounding  areas  by 
its  cool  climate,  predominant  soil  type, 
and  unique  geographical  characteristics. 
The  petitioner  bases  these  claims  on  the 
following: 

(a)  The  climate  of  this  area,  especially 
the  northern  end  of  it,  is  far  different 
from  that  of  the  coast.  The  range  of 
mountains  lying  along  its  western 
border  breaks  the  fury  of  the  ocean  blast 
which  sweeps  up  from  the  sea. 

(b)  Because  of  its  sheltered  position, 
Green  Valley  has  always  been  an 
extremely  rich  and  productive  belt  of 
country  and  has  always  produced  much 
fine  fruit 

(c)  The  Green  Valley  area  has  been 
established  as  a  region  1  growing  area 
as  classified  by  the  University  of 
California  at  Davis  system  of  heat 
summation  by  degree-days. 

(d)  Green  Valley  lies  within  the 
"coastal  cool"  area  climate  in  contrast 
to  the  Alexander  Valley  area  to  the 
north  which  lies  within  the  "coastal 
warm"  area  climate.  The  area  is  known 
to  provide  appropriate  growing 
conditions  for  grapes  which  are  best 
grown  in  cool  climates,  including 
Chardonnay  and  Pinot  Noir. 

(e)  The  longer  growing  season 
resulting  from  the  cool  nights  and  early 
morning  fog  are  believed  by  many 
w'inemakers  to  make  the  wines  from  this 
area  fruitier  and  lighter  in  body.  This 
condition  also  permits  picking  at  lower 
sugar  levels  and  the  maintenance  of 
higher  acid  levels. 

(f)  The  distmctive  soil  of  the  Green 
Valley  area  is  mostly  Goldridge  fine 
sandy  loam.  The  predominantly 
Goldridge  soil  and  the  generally  hilly 
terrain  provides  good  drainage. 

(g)  The  availability  of  water  from 
Green  Valley  Creek  and  other 
neighboring  creeks  in  the  proposed 
Green  Valley  viticultural  area  provides 
the  source  for  frost  protection  which  is 
essential  for  successful  viticultural 
activities  in  a  region  1  zone. 

Historical  Background 

According  to  !r:fo,'-Tnntion  provided  by 
t.he  petitioner,  Green  Valley  is  on  a 
creek  of  the  same  name  which  flows 
north  into  the  Russian  River  and  lies 
west  of  the  Santa  Rosa  plain  As 
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documented  in  various  19th  and  early 
20th  Centnry  atlases  and  histories  of 
Sonoma  County,  fruit  has  been  grown  in 
Green  Valley  since  the  area  was  settled 
during  the  latter  half  of  the  19th  Century. 
In  the  1911  History  of  Sonoma  County. 
the  author  notes  the  existence  of 
wineries  in  Green  Valley  at  Forestville, 
Graton,  and  Sebastopol.  Most  of  the 
vineyards  were  removed  during  the 
Prohibition  era.  In  the  late  1960*8 
continuing  through  the  1970's  and  the 
beginning  of  the  1980'8,  substantial  new 
planting  and  replanting  of  vineyards 
have  taken  place.  Currently,  there  are 
approximately  1,200  acres  of  vines 
under  cultivation. 

Name  | 

The  petitioner  initially  requested  that 
the  name  "Green  Valley"  be  used  to 
designate  this  proposed  viticultural  area 
in  Sonoma  County,  California.  However, 
another  petitioner  from  Solano  County, 
California,  had  previously  requested 
that  the  name  "Green  Valley"  be  used  to 
designate  a  proposed  viticultural  area  in 
Solano  County.  (See  47  FR  1149.  January 
11, 1982).  Both  petitioners  submitted 
documentation  to  show  that  their 
respective  areas  have  been  historically 
known  as  "Green  Valley." 

In  a  letter  dated  July  a  1982,  the 
petitioner  from  Sonoma  County — Ms. 
Audrey  M.  Sterling — requested  that  her 
application  for  the  proposed  Green 
Valley  viticultural  area  be  redesignated 
as  an  apphcation  for  the  establishment 
of  a  viticultural  area  to  be  known  as 
"Sonoma — Green  Valley."  After  careful 
consideration  of  this  request,  we  fee! 
that  a  viticultural  area  named 
"Sonoma — Green  Valley"  could  be 
confusing  to  wine  consumers  because 
ATF  has  previously  approved  a 
viticulture!  1  area  in  Sonoma  County 
named  'Sonoma  Valley."  We  feel  that 
the  name  'Sonoma — Green  Valley" 
might  lead  some  wine  consumers  to 
think  that  Green  Valley  is  located  within 
the  Sonoma  Valley  viticultural  area.  To 
resolve  this  problem  we  propose  to 
name  the  area  "Green  Valley"  provided 
that  the  words  "Sonoma  County  "  appear 
in  direct  conjunction  with  the  "Green 
Valley"  name  on  the  wme  label.  To 
allow  for  flexibility  in  label  design,  the 
words  "Sonoma  County"  could  be 
reduced  in  type  size  to  the  minimum 
allowed  in  27  CFR  4.38(b).  ATF  requests 
written  comments  concerning  this 
proposal  from  all  interested  persons. 
Furthennore.  while  this  document 
proposes  a  possible  name  for  this 
viticultural  area,  comments  concerning 
other  possible  names  will  be  given 
coosideration. 


Proposed  Boundaries 

The  boundaries  of  the  proposed  Green 
Valley  viticultural  area  may  be  found  on 
two  U.S.G.S.  7.5  minute  series 
quadrangle  maps  ("Sebastopol 
Quadrangle,  California — Sonoma  Co." 
and  "Camp  Meeker  Quadrangle, 
California — Sonoma  Co.").  The  specific 
description  of  the  boundaries  of  the 
proposed  viticultural  area  is  found  in  the 
proposed  regulations. 

The  proposed  Green  Valley 
viticulturdl  area  is  completely 
encompassed  by  the  boundaries  of  each 
of  three  other  proposed  viticultural 
areas  which  are  currently  being 
processed  by  ATF.  The  proposed  names 
of  these  other  viticultural  areas  are 
Russian  River  Valley,  Northern  Sonoma, 
and  North  Coast. 

ATF  has  reservations  about 
establishing  viticultural  areas  which 
totally  or  partially  overlap  with  other 
proposed  or  approved  viticultural  areas. 
ATF  believes  the  significance  of 
viticultural  areas  as  delimited  grape- 
growing  regions  distinguishable  by 
geographical  features  may  be  eroded  by 
the  indiscriminate  establishment  of 
overlapping  viticultural  areas.  However, 
.'\TF  recognizes  that  a  rigid  policy  of 
disapproving  a  proposed  viticultural 
area  solely  on  the  grounds  that  it 
overlaps  with  other  proposed  or 
approved  viticultural  areas  would  be 
inequitable  since,  in  some  cases,  it  may 
be  lustifiable.  Therefore,  ATF  will  judge 
each  petition  which  proposes  a 
viticultural  area  that  overlaps  with  other 
proposed  or  approved  viticultural  areas 
on  a  case-by-case  basis.  ATF  will  be 
guided  in  this  judgment  by  evidence 
presented  in  the  petition  and  by 
comments  received  from  the  public 
during  the  comment  period. 

For  this  reason,  each  petition  which 
proposes  a  viticultural  area  tnat 
overlaps  with  other  proposed  or 
approved  viticultural  areas  must  fulfil! 
the  requirements  of  regulations  relating 
to  the  establishment  of  viticultural  areas 
and  contain  evidence  to  substantiate 
that  the  area  of  overlap  should  be 
included  in  the  proposed  viticultural 
area.  In  the  case  where  one  proposed 
area  is  totally  encompassed  by  one  or 
more  larger  proposed  or  approved 
viticultural  areas,  evidence  must  be 
submitted  to  show  that  the  smaller 
viticultural  area  is  viticulturally 
distinguishable  from  the  surrounding 
areas. 

ATF  is  interested  in  receiving 
information,  data,  or  opinions  from  the 
public  regarding  this  particular  overlap 
issue.  ATF  is  particularly  interested  in 
receiving  comments  containing 


historical  or  current  evidence  which 
substantiates: 

(1)  Inclusion  of  the  proposed  Green 
Valley  viticultural  area  within  the 
proposed  Russian  River  Valley, 
Northern  Sonoma,  and  North  Coast 
viticultural  areas; 

(2)  Exclusion  of  the  proposed  Green 
Valley  viticultural  area  from  the 
proposed  Russian  River  Valley, 
Northern  Sonoma,  and  North  Coast 
viticultural  areas; 

(3)  Rejection  of  the  proposed  Green 
Valley  viticultural  area  but  the  inclusion 
of  this  area  within  the  proposed  Russian 
River  Valley,  Northern  Sonoma,  and/or 
North  Coast  viticultural  areas. 

Executive  Order  12291 

It  has  been  determined  that  this 
proposal  is  not  a  "major  rule"  within  the 
meaning  of  Executive  Order  12291,  46  FR 
13193  (1981),  because  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  it  will  not  result  in  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  Lhe  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603,  604]  are  not  expected  to 
apply  to  this  proposed  rule  because  the 
proposal,  if  promulgated  as  a  final  rule, 
is  not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  At  the  present 
time  ATF  cannot  conclusively  determine 
what  the  economic  impact  will  be  on  the 
affected  small  entities  in  the  area  since 
the  benefits  to  be  derived  from  using  a 
new  viticultural  area  appellation  of 
origin  are  intangible.  However,  from  the 
information  we  currently  have  available 
on  the  proposed  Green  Valley 
viticultural  area,  ATF  does  not  feel  that 
the  use  of  this  appellation  of  origin  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Public  participation — Written  Comments 

ATF  requests  comments  concerning 
this  proposed  viticultural  area  from  all 
interested  persons.  Furthermore,  while 
this  document  proposes  possible 
boundaries  for  the  Green  Valley 
viticultural  area,  comments  concerning 
other  possible  boundaries  for  this 
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viticultural  area  will  be  given 
consideration. 

Comments  received  before  the  closing 
date  will  be  carefully  considered. 
Comments  received  after  the  closing 
date  and  too  late  for  consideration  will 
be  treated  as  possible  suggestions  for 
future  ATF  action. 

ATF  will  not  recognize  any  material 
or  comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter  considers 
to  be  confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
the  person  submitting  a  comment  is  not 
exempt  from  disclosure. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  on  these  proposed 
regulations  should  submit  his  or  her 
request,  in  writing,  to  the  Director  within 
the  30-day  comment  period.  The  request 
should  include  reasons  why  the 
commenter  feels  that  a  public  hearing  is 
necessary.  The  Director,  however, 
reserves  the  right  to  determine,  in  light 
of  all  circumstances,  whether  a  pubUc 
hearing  will  be  held. 

Draftii:^  Iiiformation 

The  principal  author  of  this  document 
is  Robert  L.  White,  Research  and 
Regulations  Branch.  Bureau  of  Alcohol 
Tobacco  and  Firearms.  However,  other 
personnel  of  the  Bureau  and  of  the 
Treasury  Department  have  participated 
in  the  preparation  of  this  document, 
both  in  matters  of  substance  and  style 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedure.  Consumer  protection, 
Viticultural  areas.  Wine 

Authority 

Accordingly,  under  the  authority  in  27 
U.S.C.  205  (49  Stat.  981,  as  amended),  the 
Director  proposes  the  amendment  of  27 
CFR  Part  9  as  follows: 

PART  9--AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  table  of  sections  in 
27  CFR  Part  9.  Subpart  C,  is  amended  to 
add  the  title  of  §  9.57.  As  amended  the 
table  of  sections  reads  as  follows: 

Subpart  C — Approved  Anwrican  VKicuMural 
Areas 


Sec. 


9.57  Sonoma  County  Green  Valley. 

Par.  2.  Subpart  C  is  amended  by 
adding  {  9-57.  As  amended,  Subpart  C 
reads  as  follows: 


Subpart  C— Approved  American 
Vlticuttural  Areas 


§  9.57    Sonoma  County  Green  Valley. 

(a)  Name.  The  name  of  the  viticultural 
areas  described  in  this  section  is  "Green 
Valley"  qualified  by  the  words  "Sonoma 
County"  in  direct  conjunction  with  the 
name  "Green  Valley."  On  a  label  the 
words  "Sonoma  County"  may  be 
reduced  in  type  size  to  the  minimum 
allowed  in  27  CFR  4.38(b). 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  Green  Valley  viticidtiu-al  area  are 
two  U.S.G.S.  maps.  They  are  titled: 

(1)  "Sebastopol  Quadrangle. 
California — Sonoma  Co.",  7.5  minute 
series  (1980);  and 

(2)  "Camp  Meeker  Quadrangle. 
California — Sonoma  Co.",  7.5  minute 
series  (1971). 

(c)  Boundaries.  The  Green  Valley 
viticultural  area  is  located  in  Sonoma 
County,  California.  The  beginning  point 
is  approximately  .5  miles  west  of 
Trenton  where  Trenton  Road  and  an 
unnamed  hard  surface  road  intersect  h\ 
Mark  West  Creek,  which  becomes 
L.aguna  de  Santa  Rosa,  located  in  the 
northwest  portion  of  U.S.G.S.  map 

'Sebastopol  Quadrangle"  in  Township  7 
North  (T.7N.),  Range  9  West  (R.gVV.). 

(1)  From  the  beginning  point,  the 
boundary  runs  southerly  along  the  west 
bank  of  Laguna  de  Santa  Rosa  until  it 
intersects  State  Highway  12.  east  of  the 
town  of  Sebastopol: 

(2)  Thence  in  a  southwesterly 
direction  on  State  Highway  12  through 
the  town  of  Sebastopol; 

(3)  Thence  continuing  southwesterly 
on  State  Highway  12,  which  becomes 
Bodega  Road,  until  Bodega  Road 
intersects  with  Jonive  Road  in  Township 
6  Norih  (T.8N.),  Range  9  West  (R.9W  ) 
located  in  the  southeast  portion  of 
U.S.G.S.  map  "Camp  Meeker 
Quadrangle." 

(4)  Thence  proceeding  in  a 
northwesterly  direction  on  Jonive  Road 
until  it  intersects  Occidental  Road: 

(5)  Thence  proceeding  on  Occidental 
Road  in  a  northwesterly  direction  until 
Occidental  Road  intersects  the  west 
border  of  Section  35; 

(6)  Thence  proceeding  due  north  along 
the  west  border  of  Sections  35,  26,  23 
and  14  to  the  northwest  corner  of 
Section  14; 

(7)  Thence  in  an  easterly  direction 
along  the  north  border  of  Section  14  to 
the  northeast  comer  of  Section  14; 

(8)  Thence  north  along  the  west 
border  of  Sections  12  and  1  to  the  point 
near  the  northwest  comer  of  Section  1 


where  the  section  line  intersects  the 
power  transmission  line: 

(9)  Thence  in  an  easterly  direction 
along  the  power  transmission  line  until 
that  line  intersects  an  urmamed  light- 
duty  road  directly  south  of  Mirabel  Park 
in  Section  31; 

(10)  Thence  in  an  easterly  direction 
along  this  unnamed  light-duty  road  until 
it  intersects  River  Road: 

(11)  Thence  continuing  in  an  easterly 
direction  along  River  Road  to  the  point 
of  beginning. 

Signf'd:  Octobfr  5  1982. 
Stephen  E  Higgins, 
Acting  Director. 

.Approved  October  25. 1982^ 
David  Q  Bales. 
Di^puty  Afsmstc.nt  Secretary  [Operations). 

[Vh  Do.    R;-;n:49  RIinI  n-lJ-82:  8:«5  am) 
BtLUNG  CO0€  M10-31-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  150 
lCGD82-100al 

Compatibility  of  Cargoes; 
ConsotidaUon  of  Requirements 

agency:  Coast  Guard.  DOl 

ACTION:  Notice  of  proposed  rulemaking 

summary:  46  CFR  Part  150  consolidates 
requirements  for  compatible  storage  of 
bulk  liquid  hazardous  materials  on  tar.k 
vp'-sels.  This  .NPRM  updates  the 
Ciimpatibility  of  Cargoes  Table  found  in 
Part  150  by  adding  all  additional  cargoes 
approved  for  carnage  since  the  final  rule 
was  published  on  October  23.  1980  [45 
FR  70262). 

DATE:  Comments  on  the  proposed  rule 
rttust  be  received  on  or  before  December 
30  1982, 

ADDRESSES:  Comments  should  be 
mailed  to  Commandant  (G-CMC/44) 
(CGD  80-lOOa),  U.S.  Coast  Guard, 
Washington.  D.C.  20593,  The  c-cir.ments 
Will  be  available  for  e,\aminat;on  and 
copying  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  holidays 
at  the  Marine  Safety  Council  (G-CMC/ 
44),  Room  4402,  Coast  Guard 
Headquarters.  2100  Second  Street,  SW  , 
Washington,  D.C.  20593.  Comments  may 
also  be  hand  delivered  to  this  office 
FOR  FURTHER  INFORMATION  CONTACT. 
Joseph  }.  Jakabcin,  G-MTH-3,  Room 
1208,  U.S.  Coast  Guard  Headquarters. 
Washington,  D.C.  20593.  (202)  426-6262. 
SUPPLEMCNTAJtY  INFORMATION:  The 
public  is  invited  to  participate  in  this 
proposed  rulemaking  by  submitting 
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written  views,  data,  or  argiunents. 
Comments  should  include  names  and 
addresses,  identify  this  notice  as  CGD 
82-lOOa  and  the  speciBc  section  of  the 
proposal  to  which  the  comments  apply, 
and  give  reasons  for  the  comments.  If 
the  acknowledgment  of  receipt  of  a 
comment  is  desired,  a  self-addressed 
postcard  should  be  enclosed.  The 
proposal  may  be  changed  in  light  of 
conunents  received.  All  comments 
received  will  be  considered  before  final 
action  is  taken  on  this  proposal.  No 
pubhc  hearing  is  planned,  but  one  will 
be  held  if  requested  by  anyone  raising  a 
genuine  issue.  . 

Drafting  Informatioa 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Joseph  }. 
Jakabcin,  Office  of  Merchant  Marine 
Safety,  and  Mr.  Michael  N.  Mervin, 
Office  of  the  Chief  Counsel. 

Evaluations 

This  proposal  has  been  evaluated 
under  Executive  Order  12291  and  has 
been  determined  not  to  be  a  major 
regulation.  The  proposal  has  also  been 
evaluated  under  the  Department  of 
Transportation's  Policies  and 
Procedures  for  Simplification,  Analysis, 
and  Review  of  Regulations  (DOT  Order 
2100.5  of  May  22. 1980)  and  has  been 
determined  to  be  nonsignificant. 

In  accordance  with  paragraph  605(d] 
of  the  Regulatory  Flexibility  Act  (94 
Stat.  1164],  it  is  certified  that  this 
proposal  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Discussion  of  the  Proposed  Regulations 

46  CFR  Part  150  consolidates 
requirements  for  compatible  storage  of 
bulk  liquid  hazardous  cargoes  on  tank 
vessels.  This  part,  published  on  October 
23, 1980  (45  FR  70262),  contains  a 
"Compatibility  Chart"  similar  to  the 
chart  found  in  NVC  4-75  "Compatibility 
Guide  for  Bulk  Liquid  Cargoes"  dated  10 
December  1975.  By  referring  to  the 
compatibility  chart  a  person  loading  a 
bulk  hquid  chemical  cargo  can 
determine  whether  any  two  classes  of 
Uquid  chemical  cargoes  will  react 
dangerously  if  accidentally  mixed  and.  if 
so,  arrange  the  stowage  of  those  cargoes 
to  minimize  the  possibility  of  such  a 
reaction. 

The  compatibility  chart  and  its 
companion  tables  listing  chemicals 
alphabetically  and  by  group  will  be 
updated  periodically  as  the  Coast  Guard 
approves  new  chemical  cargoes  for 
carriage. 

This  proposal  is  editorial  in  nature 
and  is  exempted  from  review  by  the 
Department  of  Transportation  and  OMB. 


List  of  Subjects  in  46  CFR  Part  150 

Hazardous  materials  transportation, 
Marine  safety. 

PART  150— COMPATIBILriY  OF 
CARGOES 

Accordingly,  it  is  proposed  to  amend 
Part  150  of  Title  46  of  the  Code  of 
Federal  Regulations  as  follows: 

1.  By  adding  the  following  in 
alphabetical  order  in  Table  I: 

Acetophenone 18 

Acetyl  Tributyl  Citrate 34 

Acrylamide  Solution 10 

Alcohols  (Mixed) 20 

Alkyl  PhLhalates  (n-) 34 

(2-Aminoethoxy)  Elhanol.  2- 8 

Ammonium  Polyphosphate 43 

Ammonium  Sulfate  Solution  (20%  or 

less) 43 

Behenyl  Alcohol 20 

Butyl  Heptyl  Ketone  (iso-) 18 

Butyl  Methacrylale.  Decyl 

Methacry  late,  Cetyl  Eicosyl 

Methacrylate  Mixture 14 

Calcium  Bromide  Solution 43 

Calcium  Chloride  Solutions 43 

Carbon  Black  Base 33 

Cashew  Nut  Shell  Oil  (untreated) ,>....„.,....4 

Chloronitrobenzene,  2-  See 

Nitrochlorobenzene,  ortho- 

Chlorotoluene  (m-,  o-,  p-) 36 

Choline  Chloride  Solutions 20 

Cresylic  Acid 21 

Cyclopentadiene  Polymers 30 

Cyciopentaidene,  Styrene,  Benzene 

Mixture 30 

Diammonium  Salt  of  Zinc  Ethylene 

Diamine  Tetraacetic  Acid 

Solution 43 

Dichloroispropyl  Ether 36 

Dichlorophenol,  2,4- 21 

Dichloropropane/l,3-DichlQropropene 

Mixture 15 

Dichloropropionic  Acid,  2,2- 4 

Diethyl  Sulfate 34 

Diethylene  Glycol  Monophenyl  Ether 40 

Diglycidyl  Ether  of  Bisphenol  A 41 

Diisononyl  Phthalate 34 

Diisooctyl  Phthalate 34 

Diisopropyl  Benzene „ 32 

Diisopropyl  Napthalene 32 

Dimethyl  Acetamide 10 

Dimethylcyclohexylamine 7 

Dimethyloctanoic  Acid.  2,2- 4 

Dimethyl  Phthalate 34 

Dimethyl  Polysiloxane 34 

Dimethylpropane-l-3-Diol,  2,2- 20 

Dipentene 30 

Dipropylamine 7 

Dipropylene  Glycol  Dibenzoate 34 

Dodecylamine,  Tetradecylamine 

Mixture 7 

Dodecyl  Dipheny!  Oxide  Disulfonate 

Solution 43 

Dodecyl  Pentadecyl  Methacrylate 14 

Epoxy  Resin 18 

Ethyl-6-Methyl-n-(l-Methyl-2-Methoxy 

Ethyl)  Aniline,  2- 9 

Efhylbutylamine  (n-) 7 

Ethylene  Glycol  Monoisopropyl  Ether 40 

Ethylene  Glycol  Phenyl  Ether 40 

Ethy lidene  Norbomene 30 

Ethyl  Hexylamine 7 

Ethylhexoic  Acid.  2- 4 


Fatty  Acid  Amides 33 

Formaldehyde,  Methanol  Mixtures 19 

Glutaraldehyde  Solution 19 

Glyceryl  Triacetate 34 

Glycidyl  Ester  of  Versa  tic  Acid 34 

Glycols,  Resins,  and  Solvents 

Mixture 33 

Heptanoic  Acid  (n-) 4 

Hepfene.  1- „ 30 

Herbicide  (CHbNOjCI) 33 

Hydrofluorosilicic  Acid 1 

Kaolin  Clay  Slurry 43 

Lignin  Liquor  [Calcium  Ligno- 

Sulfonate,  Water  Solution) 43 

Magnesium  Nonyl  Phenol  Sulfide 33 

Maleic  Anhydride 11 

Maleic  Anhydride  Copolymer 33 

Methacrylic  Acid 4 

Melhoxy  Triglycol 40 

Methyl  Acetoacetate ™.„ 34 

Methylamine  Solutions 7 

Methyl  iso-Amyl  Ketone 18 

Methyl-6-Ethyl  Aniline.  2- 9 

Methyl  Heptyl  Ketone 18 

Methyl-2-Hydroxy-3-Butyne.  2- 20 

Methyl  Napthalene 32 

Methylolureas  (20%  free 

Formaldehyde) 19 

Methyl  Pyridine,  2 9 

Methyl  IVidine,  3 9 

Methyl  Pyrrolidone  (n-) 9 

Methyl  tert-Butyl  Ether 41 

Molassas 20 

Naphtha,  Cracking  Fraction „ 33 

Napthenic  Acid 4 

Nitrochlorobenzene.  ortho- 42 

Nonyl  Phenol  Sulfide 33 

Ocatadecene-1 30 

Octadecenoamide  (Oleamide) 10 

Oils.  Ahphatic 33 

Oils,  Oiticia 34 

Oils,  Seal 34 

Oils,  Soapstock 34 

Oils,  Tung 34 

Oils.  White  (Mineral) 33 

Oils,  Edible,  Babassu 34 

Oils,  Edible,  Coconut,  Methyl  Ester 34 

Oils,  Edible,  Com 34 

Oils,  Edible,  Cotton  Seed  Fatty  Acid 34 

Oils,  Edible,  Rapeseed 34 

Oils,  Edible.  Rice  Bran 34 

Oils,  Edible,  Soybean  (epoxidized) 40 

Oils,  Edible,  Sunflower  Seed 34 

Oleic  Acid 4 

Pentenenitrile  (crude),  3- 37 

Pentadiene,  1,3- 30 

Pinene 30 

Polyethylene  Polyamines 7 

Polyvinylbenzyltriraethyl  Ammonium 

Chloride  Solution 43 

Pseudocimiene  (1,2,4- 

Trimethylbenzene) 32 

Propionitrile 37 

Rum 20 

Sewage  Sludge 43 

Sodium  Borohydride  Solution  (15%  or 

less)/Sodium  Hydroxide  Solution 5 

Sodium  Carbonate  Solutions 5 

Sodium  Cyanide  Solution  (30%  or 

less) 5 

Sodium  Dimethyl  Naphthalene 

Sulfonate,  Aq.  Solution 34 

Sodium  Hypochlorite  Solution  (15%  or 

less) 5 

Sodium  Polyacrylate  Solution 43 
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Sodium  Silicate  Solution 43  Octadecenoamide  (Oleamide) 

Stearic  Acid- _ 4         11.  Organic  Anhydrides 

Tall  Oil  Fatty  Acid 34  Maleic  Anhydride 

Tallow  Fatty  Acid. 34  13.  Vinyl  Acetate 

Tallow  Nitrile 37  Vinyl  Neodecanate 

Toluenediamine 9  li.  Acrylates 

Toluidine  (ortho-) 9  Butyl  Methacrylate,  Decyl  Methacrylate. 

Triarylphosphate 34  Cetyl  Eicosyl  Methacrylate  Mixture 

Tnbutyl  Pho^hate 34  Dodecyl  Penfadecyl  Methacrylate 

Tricholoroethane,  1,1,1- „.38  15.  Substituted  Allyh 

Trichloro-l-2-2-Trifluoroethane,  1,1.2- 38  Dichloropropane/1,3-Dichloropropene 

Tridecane 34  Mixture 

Triethylene  Glycol  Butyl  Ether  is.  Ketones 

Mixture 40  Acetophenone 

Triethylene  Glycol  Ether  Mixture 40  Butyl  Heptyl  Ketone  (iso-) 

Triethyl  Phosphate 34  Epoxy  Resin 

Triisooctyl  TrimiUitate 34  Methyl  iso-Amyl  Ketone 

Trimethyl  Benzene,  1.2,4 32  Methyl  Heptyl  Ketone 

Trimethyl  Pentanediol-1-3-  ig.  Aldehydes 

Diisobutyrate.  2.2.4- 34  Formaldehyde,  Methanol  Mixtures 

Trimethyl-3-Pentanol-l-l8obutyrate.  Glutaraldehyde  Solution 

2-2.4- 34  Methylolureas  (20%  free  Formaldehyde) 

Tripropylene 30  20.  Alcohols.  Glycols 

Vinyl  Acetate,  Fumarate  Copolymer 34  Alcohols  (Mixed) 

Vinyl  Neodecanate 13  Behenyl  Alcohol 

Zinc  Bromide,  Calcium  Bromide  choline  Chloride  Solutions 

^°'"''°" ♦^  Dimethylpropane-l-3-Diol,  2,2- 

2.  In  footnote  1,  immediately  following  Methyl-2-Hydroxy-3-Butyne,  2- 
Table  I.  by  changing  Molassas 

_  ,  Rum 

G-MHM-3/TP  to  G-MTH-3  ^  pf,^^^,^  „„^  Cresols 

3.  By  adding  the  following  entries  in  Cresylic  Acid 
alphabetical  order,  imder  the  headings  Dicholorophenol.  2,4- 
indicated,  in  Table  II:  30.  Olefins 

.    .,      ^   ...  .      ...         ,.    .,  Cvclopentadiene  Polymers 

\.Non-Oxid,zmg  Mmem!  Acids  Cyclopentadiene.  Styrene.  Benzene  Mixture 

Hydorfluorosihcic  Acid  Dipentene 

A.  Organic  Acids  Ethylidene  Norbomene 

Cashew  Nut  Shell  Oil  (untreated)  Heptene  1 

Dichloropropionic  Acid.  2.2-  Octadec^ne-l 

Dime%loctano.cAad.2.2-  Pentadiene.  1,3- 

Ethylhexoic  Acid.  2-  p,^^^^ 

Heptanoic  Acid  (n-)  ^  , 

Methacrylic  Acid  ^^ 

Napthenic  Acid  ^2.  Aromatic  Hydnx^arbuns 

Oleic  Acid  Diisopropyl  Benzene 

Stearic  Add  Diisopropyl  Napthalene 

5.  Caustics  Methyl  Naphthalene 

Sodium  Borohydride  Solution  (15%  or  less)/  Pseudocumene  {1,2,4-Trimethylbenzene) 

Sodium  Hydroxide  Solution  Trimethyl  Benzene,  1.2,4 
Sodium  Carbonate  Solutions  33.  Misc.  Hydrocarbon  Mixtures 

Sodium  Cyanide  Solution  (30%  or  less)  Carbon  Black  Base 

Sodium  Hypochlorite  Solution  (15%  or  less)  Fa'ty  Acid  Amides 

7.  Aliphatic  Amines  Glycols,  Resins,  and  Solvents  Mixture 
Dimethylcyclohexylamine  Herbicide  (CJIaNCCl) 
Dipropylamine  Magnesium  Nonyl  Phenol  Sulfide 
Dodecylamine,  Tetradecylamine  Mixture  Maleic  Anhydride  Copolymer 
Ethylbutylamine  (n-)  Naphtha,  Cracking  Fraction 

Ethyl  Hexylamine  Nonyl  Phenol  Sulfide 

Methylamine  Solutions  Oils,  Aliphatic 

Polyethylene  Polyamines  Oils.  White  (Mineral) 

8.  Alkanolamines  34.  Esters 
{2-Aminoethoxy)  Ethanol,  2-  Acetyl  Tributyl  Citrate 

9.  Aromatic  Amines  Alkyl  Phthalates  (n-) 
Ethyl-6-Methyl-n-(l-Methyl-2-Methoxy  Ethyl)  Diethyl  Sulfate 

Aniline,  2-  Diisononyl  Phthalate 

Methyl-6-Ethyl  Aniline,  2-  Diisooctyl  Phthalate 

Methyl  Pyridine.  2  Dimethyl  Phthalate 

Methyl  FVidine,  3  Dimethyl  Polysiloxane 

Methyl  Pyrrolidone  (n-)  Dipropylene  Glycol  Dibenzoate 

Toluenediamine  Glyceryl  Triacetate 

Toluidine  (ortho-)  Glycidyl  Ester  of  Versatic  Acid 

10.  Amides  Methyl  Acetoacetate 
Acryiamide  Solution  Oils,  Oiticia 
Dimethyl  Acetamide                                _  Oils.  Seal 


Oils.  Soapstock 

Oils.  Tung 

Oils,  Edible.  Babassu 

Oils.  Edible,  Coconut,  Methyl  Foster 

Oils.  Edible.  Com 

Oils.  Edible,  Cotton  Seed  Fatty  Acid 

Oils.  Edible,  Rapeseed 

Oils.  Edible.  Rice  Bran 

Oils.  Edible.  Sunflower  Seed 

Sodium  Dimethyl  Naphthalene  Sulfnnate,  Aq. 

Solution 
Tall  Oil,  Fatty  Acid 
T&ilow  Fatty  Acid 
Triarylphosphate 
Trlbulyl  Phosphate 
Tndecane 
Tnethyl  Phosphate 
Triisooctyl  Tnmellitate 
Tnmethyl  Pentanediol-l-3-Diisobutyrate. 

2.2.4- 
Tnmelhyl-3-Penlanol-l-l8obutyrate,  2.2,4- 
Vinyl  Acetate.  Fumarate  Copolymer 

36.  Hahgpnated  Hydrocarbons 
Chlorololuene  (m-,  o-,  p-J 
Dichioroisopropjl  Ether 
Tnchloroethane,  1.1,1- 
Tnchlorol-2-2-Trifluoroethane,  1.1.2- 

37.  Nitnles 
Pentenetiitrile  (crude),  3- 
Propionitrile 

Tallow  Nitrile 

40.  Glycol  Ethers 

Diethylene  Glycol  Monophenyl  Ether 
Ethylene  Glycol  Monoisopropjl  Ether 
Ethjlene  Glycol  Phenyl  Ether 
Methoxy  Triglycol 
Oils,  Edible,  Soybean  (epomdized) 
Triethylene  Glycol  Butyl  Ether  Mixture 
Triethylene  Glycol  Ether  Mixture 

41.  Ethers 

Diglycidyl  Ether  of  Bisphenol  A 
Methyl  tert-Butyl  Ether 

42  \ilrocowpcunds 
Nitrochlorobenzene.  ortho- 

43.  Miscellaneous  Water  Solutions 
Ammonium  Polyphosphate 
Ammonium  Sulfate  Solution  UlY^  or  less) 
Calcium  Bromide  Solution 
Crilciura  Chlonde  Solutions 
Uiammomum  Salt  of  Zinc  Ethylene  Diamine 

Tetraacetic  Acid  Solution 
Dodecyl  Diphenyl  Oxide  Disulfonate  Solution 
Kaolin  Clay  Slurry 
I.i^nin  Liquor  1  Calcium  I^igno  Su.fonale 

Water  Solution) 
Poly\  inylbenzyltrimethy  1  .Amrr;i)r.,um 

Chlonde  Solution 
Sewage  Sludge 
Skjdium  Polyacrylate  Solution 
Sodium  Silicate  Solution 
Zinc  Bromide,  Calcium  Bromide  Solution 

Dated;  November  3  1982 

Clyde  T.  Lusk.  )r., 

RfHir Admiral.  I' S  Cooft  Guard.  Chief.  Office 
of  Merchant  Marine  Safety. 

II-'F  Doc  82-31216  Filed  11-12-62  »,4,S  .m| 
BUXINO  COOC  M10-14-M 
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Research  and  Special  Programs 
Administration 

49  CFR  Part  172, 173  and  175 

[Docket  No.  HM-166Q  and  HM-166F;  Notice 
No.  10] 

Exceptions  for  Smail  Quantities  of 
Hazards  IMatertais 

agency:  Materials  Transportation 
Bureau  (MTB),  Research  and  Special 
Programs  Administration,  DOT. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Materials  Transportation 
Bureau  (MTB)  is  proposing  to  reduce  the 
number  of  requirements  that  the 
Department's  Hazardous  Materials 
Regulations  (HMR)  impose  on  the 
shipment  and  carriage  of  certain  small 
quantities  of  hazardous  materials, 
contained  in  high  technology 
instruments,  medical  devices,  and 
diagnostic  kits.  This  action  is  taken  in 
response  to  a  petition.  The  reduction 
would  be  dependent  on  conformance  to 
proposed  packaging  performance 
requirements,  and  specified  conditions. 
MTB  is  proposing  that  small  quantities 
of  radioactive  materials  meeting  the 
definition  of  one  or  more  specified 
hazard  classes  be  included  under  the 
standardized  packaging  proposed 
herein.  In  addition,  MTB  is  proposing  in 
this  docket  to  renew  the  limited 
exemption  found  in  49  CFR  172.204(c)(4). 
175.10(a)(6).  and  175.700(c)  for  air 
transport  of  limited  quantity  radioactive 
materials. 

DATE:  Comments  must  be  received  on  or 
before  January  6, 1983. 

ADDRESS:  Address  comments  to;  The 
Dockets  Branch,  Materials  Transportion 
Bureau,  U.S.  Department  of 
Transportation,  Washington,  D.C.  20590. 
It  is  requested  that  the  docket  number 
be  identified  and  that  five  copies  be 
submitted.  The  Dockets  Branch  is 
located  in  Room  8426  of  the  Nassif 
Building,  400  7th  Street.  SW.. 
Washington,  D.C.  20590.  Public  Dockets 
may  be  reviewed  between  the  hours  of 
8:30  a.m.  and  5:00  p.m.  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT 

Marilyn  E.  Morris,  Office  of  Hazardous 
Materials  Regulations.  Materials 
Transportation  Bureau,  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington,  D.C.  20590  (202)  426-2075. 
SUPPI^MENTARY  INFORMATION: 

Background 

On  July  10. 1980.  MTB  published 
Docket  No.  HM-139C  (45  FR  46419), 
Conversion  of  Individual  Exemptions  to 
Regulations  of  General  Applicability, 


which  contained  the  withdrawal  of  a 
previous  proposal  (45  FR  18994)  that 
would  have  authorized  a  standardized 
packaging  for  small  quantities  of 
specified  hazardous  materials.  MTB 
made  an  attempt  in  that  Docket  to 
create  a  standardized  packaging,  based 
on  three  DOT  exemptions  (7755,  7921. 
8116),  which  were  to  be  referenced  in 
§  173.4.  The  resulting  comments  were  in 
such  disagreement  that  MTB  decided  to 
withdraw  the  proposal,  and  announced 
that  it  would  address  the  issue  of  a 
general  exception  for  analytical 
standards  separately  at  a  later  date. 

The  Scientific  Apparatus  Makers 
Association  (SAMA),  which  represents 
leading  firms  engaged  in  the  design, 
manufacture,  and  distribution  of  high 
technology  instruments,  petitioned  MTB 
to  reconsider  several  of  SAMA's 
suggested  approaches  for  resolving  the 
issues  surrounding  a  standardized 
packaging  for  small  quantities  of  certain 
hazardous  materials.  Pursuant  to  the 
SAMA  petition,  MTB  has  carefully 
considered  eight  DOT  exemptions  (7755, 
7921,  8116.  8285,  8292,  8423,  8581,  and 
8658)  which  authorize  several  different 
packaging  techniques  for  small 
quantities,  and  concludes  that  all  of  the 
affected  exemptions  can  be 
accommodated  under  the  standardized 
packaging  proposed  herein. 

Basic  requirements.  MTB  is  proposing 
in  this  notice  to  grant  significant  relief 
from  the  Department's  Hazardous 
Materials  Regulations  under  specified 
conditions.  The  proposal  applies  only  to 
small  quantities  of  flammable  Uquids, 
flammable  solids,  oxidizing  materials, 
organic  peroxides,  corrosive  materials. 
Poison  B.  ORM  A,  B  and  C,  and  limited 
quantity  radioactive  materials  which 
also  meet  the  definition  of  these  other 
hazard  classes.  The  quantity  limitation 
per  inner  receptacle  would  be  25 
milliliters  for  liquids  and  25  grams  for 
solids  except,  in  the  case  of  poisons,  the 
allowable  quantity  would  be  based  on 
the  UD  50  value  of  the  material.  Each 
inner  receptacle  would  be  packed  in  a 
secondary  packaging  with  sufficient 
cushioning  material  and  with  a  material 
that  would  absorb  the  entire  contents  of 
each  receptacle  containing  a  liquid.  The 
secondary  packaging  would  be  securely 
packed  in  an  outside  package  meeting 
the  basic  requirements  of  S  173.24.  The 
package  would  have  to  be  capable  of 
passing  drop  tests  consistent  with  those 
specified  for  materials  of  packing  Group 
I  in  the  U.N.  Recommendations  for  the 
Safe  Transport  of  Dangerous  Goods  and 
a  compression  test  similar  to  the  test 
required  by  §  173.398(b)(3)(v). 

The  package  would  not  have  to  be 
marked  with  the  shipping  name  of  the 
material  or  bear  a  hazard  warning  label. 


However,  the  shipper  would  be  required 
to  place  inside  the  package  a  statement 
certifying  compliance  with  the  proposed 
new  section.  Also,  the  name  and 
address  of  the  shipper  would  have  to  be 
included  in  the  statement  and  displaced 
on  the  outside  of  the  package.  The 
exception  would  be  limited  to  the 
person  who  prepares  the  package  for 
shipment;  therefore,  repacking  or  other 
changes  to  the  packaging  would  not  be 
authorized  under  the  exception. 

While  the  proposed  rule  would 
authorize  a  wide  range  of  hazardous 
materials  to  be  placed  in  such  a 
package,  materials  assigned  certain 
identification  numbers  in  §§  172.101  and 
172.102  would  not  be  authorized  under 
the  exception  unless  specifically 
approved  by  the  Associate  Director  for 
HMR.  This  limitation  is  believed 
necessary  due  to  the  significant  risks 
presented  by  the  materials  identified  in 
the  list.  For  example,  it  may  be 
necessary  for  persons  seeking  approval 
to  use  a  rigid  secondary  packaging  such 
as  a  high  density  polyethylene  box.  in 
order  to  preclude  crushing  and  possible 
release  of  a  strong  oxidizer,  even  though 
the  basic  provisions  of  the  proposed  rule 
are  rather  conservative  in  assuring  an 
acceptable  level  of  safety  for  its 
application. 

In  subsequent  correspondence 
supporting  its  petition,  SAMA  stated  it 
".  .  .  estimates  that  if  the  Department  of 
Transportation  adopts  our  petition  to 
deregulate  small  quantities  of  materials 
previously  designated  'hazardous'  by 
DOT,  a  savings  to  industry  would 
approach  the  $25  million  level  (a 
conservative  figure).  This  figure  includes 
shipping  costs,  direct  labor,  and  an 
estimate  of  overhead."  While  MTB 
agrees  that  considerable  savings  would 
result  from  the  adoption  of  the  proposal, 
it  must  be  emphasized  that  this  proposal 
cannot  be  characterized  as 
"deregulation"  but  rather  a  significant 
reduction  in  the  level  of  regulation  that 
will  apply  to  a  significant  number  of 
shipments  due  to  their  quantity  and 
manner  in  which  they  will  be  offered  for 
transportation. 

Requirements  for  radioactive 
materials.  Although  MTB  is  presently 
considering  requirements  for  the 
transportation  of  limited  quantity 
radioactive  material  proposed  in  Docket 
HM-166F;  Notice  No.  81-8  (46  FR  61908, 
December  21, 1981)  the  regulatory 
changes  proposed  for  these  materials  in 
this  Docket  are  significantly  broader 
and  it  was  determined  they  should  be 
open  for  public  comment.  This  proposal 
addresses  only  those  Umited  quantities 
of  radioactive  materials  which  also  meet 
the  definition  of  one  or  more  of  the  other 
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hazard  classes  addressed  in  S  173.3, 
since  it  is  reasoned  that  shippers  of 
limited  quantity  radioactive  materials 
not  meeting  the  definition  of  another 
hazard  class  would  elect  to  comply  with 
the  requirements  of  §  173.391(a).  To 
qualify  for  this  general  exception  from 
the  HMR,  these  packages  would  first 
have  to  meet  activity  and  external  dose 
rate  limitations,  and  other  criteria 
specified  in  §  173.391(a).  To  further 
assure  an  acceptable  level  of  safety 
these  materials  would  also  be  subject  to 
the  quantity  limits  appropriate  to  the 
additional  hazard. 

Rerenal  of  exemption  for  limited 
quantity  radioactive  materials.  Though 
normally  handled  in  Docket  No.  HM- 
149.  NfTB  is  taking  this  opportunity  to 
propose  the  renewal  for  two  years  of  the 
iLT.ited  exemption  found  at  49  CFR 
172.204(c)(4),  175.10(a)(6).  and  175.700(c) 
for  air  transportation  of  small  quantities 
of  materials  exhibiting  very  low  levels 
of  radiation. 

Conforming  with  Section  107  of  the 
Hazardous  Materials  Transportation 
Act  [49  U.S.C.  1806)  governing 
exem.ptions,  the  exemption  in  the 
sections  cited  above  is  limited  to  a  two- 
year  life  unless  reexamined  and 
renewed.  The  exemptions  were  last 
renewed  under  Docket  HM-149C  (46  FR 
24184,  April  30, 1981).  The  legal 
background  and  regulatory  history  of 
these  exemptions  are  discussed  in  a 
preceding  notice  of  proposed  rulemaking 
(42  FR  16459,  March  28,  1977).  As  the 
exem.ptions  are  due  to  expire  on  May  2, 
1983,  MTB  proposes  to  renew  them  if, 
following  receipt  and  review  of 
com.ments,  it  finds  that  the  renewal  is 
consistent  with  the  public  interest  and 
safety. 

The  following  terms  from  the  Federal 
Register  Thesaurus  of  Indexing  Terms 
apply  to  this  notice  of  proposed 
rulemaking. 

List  of  Subjects 

49  CFR  Part  172 

Hazardous  materials  transportation. 
Labeling.  Packaging  and  coiitHiners. 

4?  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers. 

49  CFR  Part  175 

Air  carriers  and  radioactive  materials. 

In  consideration  of  the  foregoing,  49 
CFR  Parts  172, 173,  and  175  would  be 
amended  as  follows: 


PART  172— HAZARDOUS  MATERIALS 
TABLES  AND  HAZARDOUS 
MATERIALS  COMMUNICATIONS 
REGULATIONS 

1.  In  5  172.204,  paragraph  (c)(4)  would 
be  revised  to  read  as  follows: 

§172.204    Shippers' certmcatioa 

***** 

Icj  •  •  * 

(4)  Radioactive  material.  Each  person 
who  offers  any  radioactive  material  for 
transportation  aboard  a  passenger- 
carrying  aircraft  shall  sign 
(mechanically  or  manually)  a  prmttd 
certificate  stating  that  the  shipment 
contains  radioactive  material  intended 
for  use  in,  or  mcidpnt  to.  research,  or 
medical  ciagnosis  or  treatment.  Prior  to 
Mr:y  3.  1965,  this  provision  does  not 
appiy  to  materials  meeting  the 
requirements  of  §  173.391(a).  (b)  or  (c)  of 
this  subchapter  in  effect  on  May  3,  1983. 

•  •         •         •         •  , 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

2.  In  §  173.3,  paragraph  (d)  would  be 
added  to  read  as  follows: 

S  173.3    Packaging  and  exception*. 

•  *         •         *         * 

(d)  Smali  quantities  of  flammable 
liquids,  flammable  solids,  oxidizers, 
organic  peroxides,  corrosive  materials, 
poisnn  B.  and  ORM  A.  B,  C.  and 
radioactive  materials  that  also  meet  the 
definition  of  one  or  more  of  the  hazard 
classes  listed  above,  are  not  subject  to 
any  other  requirements  of  this 
subchapter  if — 

(1 )  The  maximum  quantity  of  material 
per  inner  receptacle  is  limited  to: 

(i)  25  milliliters  for  authorized  liquids, 
ether  than  poisons: 

(ii)  25  grams  for  authorized  solni.s 
other  than  poisons: 

(iii)  The  LDs.  value  (in  milligrams)  for 
oral  or  derm.al  toxicity  (whichever  is 
most  restrictive)  of  any  material  meeting 
the  definit:o:i  u:  poiscn  B  according  to 
the  criteria  specified  in  §  173. 34J;  and 

(iv)  In  addition,  radioactive  materials 
must  meet  the  criteria  specified  in 
§  173.391(a),  except  such  materials  may 
not  be  offered  for  transportation  by  air 
under  the  provisions  of  this  section  after 
May  2,  1985. 

(2)  Each  inner  receptacle  will  not 
become  liquid-full  at  130T,  and  is 
constructed  of  earthenware,  glass,  or 
metal,  or  plastic  having  a  minimum 
thickness  of  no  less  than  0.008  inch  (0.2 
mm); 


(3)  Each  inner  receptacle  with  a 
removable  closure  has  its  closure  held 
securely  and  effectively  in  place  with 
wires,  tape,  or  other  positive  means; 

(4)  Each  inner  receptacle  is  securely 
packed  in  an  inside  packaging  with 
cushioning  and  absorbent  material  that 
will  not  react  chemically  with  the 
material  and  will  absorb  the  entire 
content  (if  a  liquid)  of  the  receptacle, 
unless  equivalent  absorbent  material 
surrounds  the  inside  packagmgs: 

(5)  The  inside  packaging  is  securely 
packed  in  a  strong  outside  packaging: 

(6)  The  completed  package,  as 
demonstrated  by  prototype  testing,  is 
capable  of  sustaining — 

(i)  A  compressive  load  in  pounds 
determined  by  multiplying  by  two  the 
maximum  cross  section  (in  square 
inches)  of  the  package  without  a 
substantial  reduction  in  its 
effectiveness.  The  load  shall  be  applied 
during  a  period  of  24  hours,  uniformly 
against  the  top  and  bottom  of  the 
package  in  the  position  in  which  the 
package  would  normally  be  transported. 

(ii)  Any  of  the  following  6-foot  free 
drops  onto  a  solid,  unyielding  surface 
without  breakage  or  leakage  of  any 
inner  receptacle,  and  without  a 
substantial  reduction  in  the 
effectiveness  of  the  package: 

(A)  One  drop  flat  on  bottom; 

(B)  One  drop  flat  on  top; 

(C)  One  drop  flat  on  the  long  side; 

(D)  One  drop  flat  on  the  short  side: 
and 

(E)  One  drop  on  a  comer  at  the 
junction  of  three  intersecting  edges; 

(7)  Placement  of  the  material,  or 
packing  it  with  different  materials,  in  the 
package  will  not  result  in  a  violation  of 
§§173.21  or  173.25; 

(8)  The  gross  weight  of  the  completed 
package  does  not  exceed  29.48 
kilograms  (65  pounds); 

(9)  The  shipper  places  in  the  package 
a  written  certification  that  "This 
package  conforms  to  conditions  and 
limitations  specified  in  49  CFR  §  173.3" 
and  both  the  statement  and  the  package 
markings  include  the  name  and  address 
of  the  shipper  who  completed  the 
package  for  first  shipment: 

(10)  The  package  is  not  opened  or 
otherwise  altered  until  it  Is  no  longfr  in 
commerce:  and 

(11)  The  package,  unie.ss  approved  by 
the  Associate  Director  for  HMR,  docs 
not  contain  a  material  assigned  any  of 
the  following  identificatiun  numbers 
associated  with  the  materials 
description  in  §§172.101  or  172,102  (see 
Appendix  A  thereto)  of  this  subchapter. 
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PART  175— CARRIAGE  BY  AIRCRAFT 

3.  In  §  175.10,  paragraph  (a)(6)  would 
be  revised  to  read  as  follows: 

§175.10    Exceptions. 

(a)  *  •  • 

(6)  Prior  to  May  3, 1985,  radioactive 
materials  which  meet  the  requirements 
of§173.391(a),  (b),  or(c)ofthis 
subchapter  in  effect  on  May  3. 1983. 

•  •         •         •         • 

4.  In  §  175.700,  paragraph  (cj  would  be 
revised  to  read  as  follows; 

§  175.700    Special  requiretnents  for 
radioactive  materials.  i 

•  •        •        •        • 

(c)  Except  as  provided  in  this 
paragraph,  no  person  may  carry  aboard 
a  passenger-carrying  aircraft  any 
radioactive  material  other  than  a 
radioactive  material  intended  for  use  in. 
or  incident  to,  research,  or  medical 
diagnosis  or  treatment.  Prior  to  May  3, 
1985,  this  prohibition  does  not  apply  to 
materials  which  meet  the  requirements 
of  5  173.391(a),  (b),  or  (c)  of  this 
subchapter  in  effect  on  May  3, 1983. 

(49  U.S.C.  1803, 1804, 1808,  49  CFR  1.53.  App. 
A  to  Part  1  and  paragraph  (a)(4)  of  App.  A  to 
Part  106) 

Note. — The  Materials  Transportation 
Bureau  has  determined  that  this  proposed 
regulation  (1)  Is  not  a  major  rule  under  the 
terms  of  Executive  Order  12291  or  a 
significant  regulation  under  DOTb  regulatory 
policy  and  procedures  (44  FR  11034);  (2)  does 
not  require  a  Regulatory  Impact  Analysis; 
and  (3)  does  not  require  an  environmental 
impact  statement  under  the  National 
Environmental  Pohcy  Act  (49  U.S,C.  4321  et 
Beq.).  A  regulatory  evaluation  and  an 
environmental  assessment  are  available  for 
review  in  the  Docket.  1  certify  that  this 
proposed  regulation,  if  published  as  a  final 
rule,  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Issued  in  Washington,  D.C.  on  November  8, 

198Z 

I 

Alan  I.  Roberts, 

Associate  Director  for  Hazardous  Materials 
Regulations.  Materials  Transportation 
Bureau. 

(FR  Doc.  82-31208  Filed  11-12-82;  &45  ami 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  74-14;  Notice  29] 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  purpose  of  this  notice  is 
to  propose  a  two-year  delay  of  the 
effective  date  for  the  comfort  and 
convenience  requirements  for  seat  belts 
in  Safety  Standard  No.  208,  Occupant 
Crash  Protection.  Standard  No.  208  was 
amended  January  8, 1981.  to  promote  the 
installation  of  more  comfortable  and 
convenient  belts  by  specifying 
additional  performance  requirements  for 
both  manual  and  automatic  seat  belts 
installed  in  motor  vehicles  with  a  Gross 
Vehicle  Weight  Rating  (GVWR)  of 
10.000  pounds  or  less  Petitions  for 
reconsideration  of  these  new 
requirements  were  received  from  seven 
vehicle  manufacturers.  In  partial 
response  to  those  petitions,  and  in  light 
of  the  agency's  rescission  of  the 
automatic  restraint  requirements  of 
Standard  No.  208,  the  effective  date  of 
the  comfort  and  convenience 
requirements  were  delayed  last 
February  for  one  year,  to  September  1, 
1983.  The  rescission  of  the  automatic 
restraint  standard  made  it  necessary  for 
the  agency  to  re-evaluate  the  comfort 
and  convenience  requirements  and  the 
substantive  issues  raised  in  the 
petitions,  and  the  delay  in  effective  date 
was  necessary  for  such  a  re-evaluation. 
The  agency  has  now  tentatively 
determined  that  a  further  delay  is 
necessary  because  of  concerns  that 
have  arisen  within  the  agency  regarding 
the  efficacy  and  level  of  stringency  of 
certain  of  the  requirements  and  because 
of  the  unsettled  state  of  future  plans  for 
safety  belt  designs.  The  issues  involved 
in  this  proceeding  have  been  clouded  in 
uncertainty  since  the  regulation  was 
adopted.  New  and  improved  systems 
and  components  have  been  and  are 
being  developed  in  the  interim 
throughout  the  world.  Any  future  action 
should  be  accompanied  by  a  level  of 
certainty  as  to  the  timing  when  any  new 
mandatory  requirements  might  come 
into  force.  This  notice  proposes  a  two- 
year  delay  in  order  to  give  the  agency 
sufficient  time  to  complete  its  review  of 
the  comfort  and  convenience 
requirements  in  their  entirety  and  to 
resolve  the  many  questions  that  have 
developed  regarding  particular 
provisions. 


ADDRESS:  All  comments  should  be 
submitted  to:  Docket  Section,  Room 
5109.  National  Highway  Traffic  Safety 
Administration,  400  Seventh  "Street,  SW.. 
Washington.  D.C.  20590.  Docket  hours 
are  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday. 

dates:  Comments  on  this  notice  must  be 
received  not  later  than  December  30, 
1982.  Proposed  new  effective  date  of 
comfort  aod  convenience  requirements: 
September  1, 1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Nelson,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590  (202-426-2264) 

SUPPLEMENTARY  INFORMATION:  On 

January  a  1981,  Safety  Standard  No.  208, 
Occupant  Crash  Protection  (49  CFR 
571.208),  was  amended  to  specify 
additional  performance  requirements  to 
enhance  the  comfort  and  convenience  of 
both  manual  and  automatic  safety  belts 
installed  in  vehicles  with  a  GVWR  of 
10,000  pounds  or  less  (48  FR  2064).  Type 
2  manual  belts  (lap  and  shoulder 
combination  belts)  installed  in  front 
outboard  seating  positions  in  passenger 
cars  were  excepted  from  these 
additional  requirements  because  was 
assumed  such  belts  would  be  phased 
out  of  production  in  passenger  cars  as 
the  automatic  restraint  requirements  of 
Standard  No.  208  became  effective. 
However,  the  agency  rescinded  the 
automatic  restraint  requirements  on 
October  29, 1981  (46  FR  53419).  This 
rescission  altered  basic  assumptions 
that  had  been  made  when  the  comfort 
and  convenience  requirements  were  first 
issued. 

Seven  petitions  for  reconsideration  of 
the  comfort  and  convenience 
requirements  had  been  received  from 
vehicle  manufacturers  prior  to  the 
agency's  rescission  of  the  automatic 
restraint  standard.  These  petitioners 
questioned  the  efficacy  of  the  comfort 
and  convenience  requirements  in 
increasing  safety  belt  use  and  requested 
that  the  requirements  be  revoked 
entirely.  Alternatively,  they  requested 
that  various  modifications  be  made  and 
that  the  effective  date  (September  1, 
1982)  of  the  requirements  be  delayed,  in 
partial  response  to  these  petitions,  the 
agency  delayed  the  effective  date  for 
one  year  because  of  the  changed 
circumstances  surrounding  the 
rescission  of  automatic  restraint 
requirements  (47  FR  7254).  That  notice 
explained  the  necessity  for  such  a  delay: 

Since  the  receipt  of  these  petitions  for 
reconsideration,  the  agency  has  revoked  the 
automatic  restraint  requirements  of  the 
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leration  of 


standard  (46  FR  53419,  October  29.  1961).  This 
rescission  alters  the  circumstances  which 
must  be  considered  m  determining 
appropriate  requirements  for  seat  belt 
comfort  and  convenience.  Therefore,  it  is 
difficult  for  the  agency  to  respond  to  the 
substantive  issues  raised  in  the  petitions  for 
rpconsideration  at  the  current  time.  Many  of 
the  issues  that  were  raised  are  no  longer 
pertinent  and  many  of  the  rationales 
discussed  by  the  agency  when  the 
requirements  were  First  established  must  be 
re-evaluated.  Therefore,  the  agency  has 
determined  that  the  comfort  and  convenience 
requirements  should  be  reviewed  in  their 
entirety.  (At  47  FR  7255) 

During  the  agency's  review  of  the 
comfort  and  convenience  requiremenl.s 
following  the  February  notice  (47  FR 
7254),  serious  questions  arose 
concerning  the  efficacy  and  appropriate 
level  of  stringency  of  certain  of  the 
requirements.  In  addition,  agency 
experts  have  identified  serious  concerns 
dbout  various  countervailing  safety 
consequences  that  could  develop 
depending  on  the  final  form  of  the 
requirements.  For  e.xaraple.  tension 
relieving  devices  are  currently  installed 
on  many  belt  systems  to  reduce 
shoulder  belt  pressure  or  scratching, 
which  some  occupants  find  annoying. 
Therefore,  as  a  confort  device,  tension- 
relievers  might  on  initial  consideration 
appear  to  be  an  advantageous  feature 
which  should  be  encouraged  by  the 
agency.  However,  the  agency  also  is 
aware  that  slack  in  a  belt  system,  which 
can  result  from  tension-relieving 
devices,  can  reduce  belt  effectiveness 
One  is  left  with  the  difficult  choice  of 
determining  whether  to  require  tension- 
relievers  to  increase  belt  comfort  and 
use.  to  ban  them  because  of  reduced  belt 
effectiveness  or  to  continue  to  permit 
them  but  specify  that  belts  meet  the 
crash  protection  injury  criteria  in  any 
position  to  which  the  belts  can  be 
adjusted  with  a  tension-relieving  device. 
The  agency  must  have  time  to  complete 
its  evaluation  and  resolution  of  these 
and  other  similar  conflicting 
considerations.  The  agency  is  currently 
seeking  information  on  several  of  these 
problems. 

The  agency  also  notes  that  safety  belt 
designs  are  in  a  state  of  flux. 
Accordingly,  it  is  not  certain  exactly 
what  type  of  restraints  will  be  on  the 
road  in  the  foreseeable  future.  The 
agency  has  tentatively  determined  that 
for  this  reason  also  it  would  be  prudent 
to  delay  the  comfort  and  convenience 
requirements.  This  would  give  the 
agency  sufficient  time  to  re-evaluate  the 
requirements  in  light  of  evolving  belt 
systems  and  avoid  imposing  possibly 
unnecessary  costs. 

In  light  of  these  facts,  the  agency  has 
tentatively  determined  that  the  comfort 


and  convenience  requirements  should 
be  delayed  for  two  years,  to  September 
1. 1985.  This  would  ensure  that  the 
agency  has  sufficient  time  to  evaluate 
the  many  issues  which  have  arisen 
regarding  seat  belt  comfort  and 
convenience. 

With  due  regard  to  the  outstanding 
petitions  for  reconsideration  and  the 
agency's  own  concerns,  the  agency  also 
believes  that  it  is  impossible  at  the 
current  time  to  determine  how  to 
achieve  or  induce  effective 
improvements  in  the  comfort  and 
convenience  of  belt  systems  until  the 
occupant  crash  protection  standard  can 
be  reviewed  in  its  entirety.  The  two-year 
delay  would  allow  the  agency  time  to 
complete  :is  evaluation  of  all  of  the 
c;urrent  provisions  in  terms  of  expected 
effectiveness,  overall  safety 
consequences  and  appropriate  level  of 
detail. 

The  agency  has  examined  the  impacts 
of  this  proposed  amendment  and 
dett-rmmed  'hat  tiie  notice  is  not  major 
within  the  meaning  of  Executae  Order 
12291  or  significant  according  to  th.e 
Department  of  Transportation  regulatory 
policies  and  procedures.  The  agency  has 
prepared  a  preliminary  regulatory 
evaluation  concemmg  the  proposed 
delay  in  effective  date,  which  has  been 
placed  m  the  Docket.  (A  free  copy  may 
be  obtained  by  contacting  the  Docket 
Section.)  That  evaluation  tentatively 
shnws  that  the  safety  impact  of  the 
proposed  delay  w;il  not  be  significant. 
The  precise  magnitude  of  the  impact 
cannot  be  quantified  because  the  agency 
has  never  been  able  to  address  in 
quantified  terms  the  larger  question  of 
the  effects  of  the  comfort  a.nd 
convenience  requirements.  That  adverse 
impact  would  be  minimized  as  a  result 
of  the  improved  seat  belt  designs  that 
are  currently  being  introduced  by 
manufacturers  on  a  voluntary  basis, 
partly  in  respon.se  to  the  dialogue 
generated  by  the  proposal  and  adoption 
of  the  comfort  and  convenience 
requirements.  The  agency  believes  that 
manufacturers  will  experiment  further 
during  the  proposed  two-year  delay  with 
innovative  designs  aimed  at  increasing 
the  comfort  and  convenience  of  belt 
systems.  This  effort  will  at  least 
partially  offset  any  negative  impacts 
that  the  delay  might  otherwise  cause 
The  proposed  delay  would  provide 
slight  cost  savings  for  both 
manufacturers  and  consumers. 

NHTSA  has  also  considered  the 
impacts  of  this  proposal  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  amending  Standard  No.  208 
to  delay  the  effective  date  of  the  comfort 
and  convenience  requirements  as 
proposed  would  not  have  significant 


economic  impact  on  a  substantial 
number  of  small  entities  for  the  reasons 
just  discussed.  The  only  small  entities 
that  would  be  affected  would  be  small 
manufacturers  or  small  organizations  or 
governmental  units  that  purchase 
vehicles.  The  effect  would  be  small 
since  the  cost  savings  made  possible  by 
the  delay  would  be  slight 

Finally,  NHTSA  has  analyzed  this 
proposal  for  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  th.it  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quaUty  of  the 
human  environment. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  be  limited  not  to 
exceed  15  pages  in  length.  Necessary 
attachments  may  be  appended  to  these 
submissions  without  regard  to  the  15 
page  limit.  This  limitation  is  intended  to 
encourage  commenters  to  detail  their 
primary  arguments  in  a  concise  fashion. 

If  a  comenter  wishes  to  submit  certain 
information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 
Counsel.  NTTFS.^,  at  the  street  address 
given  above,  and  seven  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation  (49  CFR  Part  512). 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
exam.ination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  However,  the  rulemaking 
action  may  proceed  at  any  time  after 
that  date,  and  comments  received  after 
the  closing  date  and  too  late  for 
consideration  in  regard  to  the  action  will 
be  treated  as  suggestions  for  future 
rulemaking,  The  NHTSA  will  continue 
to  file  relevant  material  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self 
addressed  stamped  postcard.  Upon 
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receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Pari  571 

Imports.  Motor  vehicle  safety,  Motor 
vehicles,  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  the  effective  date  of  the 
comfort  and  convenience  requirements 
of  49  CFR  571.208  that  were  issued 
January  8,  1981  (46  FR  2064)  be  delayed 
from  September  1, 1983,  to  September  1. 
1985. 

Issued  on  November  9.  1982. 
(Sees.  103,  119,  Pub.  L.  89-56.3,  80  Stat,  718  {\d 
U.S.C.  1392.  1407);  delegations  of  authority  at 
49  CFR  1.50) 

Issued  on  November  9.  1982. 
Raymond  A.  Peck,  Jr., 
Administrator. 

;FR  Doc  a2-3i;ii  Fiipd  I'.-liT-a;,  9  47  jm 
BILUMG  CODE  4910-59-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1060  and  1083 
[Ex  Parte  No.  372] 

Freight  Refused  or  Unclaimed  at 
Destination;  Withdrawal  of  Proposed 
Rules 

agency:  Interstate  Commerce" 

Commission. 

action:  Notice  of  Withdrawal  of 

Proposed  Rules  and  Discontinuance  of 

Proceeding. 

SUMMARY:  This  proceeding  was 
instituted  to  consider  adopting  rules  to 
govern  motor  common  carrier  and 
freight  forwarder  notification  practices 
in  connection  with  refused  and 


unclaimed  freight.  The  Commission  has 
decided  to  withdraw  the  proposed  rules 
and  discontinue  this  proceeding.  This 
decision  is  based  on  the  Commission's 
conviction  that  the  more  competitive 
environment  fostered  by  the  Motor 
Carrier  Act  of  1980  and  the 
Commission's  recent  policies  has  made 
the  proposed  regulations  unnecessary. 

FOR  FURTHER  INFORMATION  CONTACT. 

Martin  E.  Foley,  (202J  275-7348. 

SUPPLEMENTARY  INFORMATION:  This 
proceeding  was  instituted  by  a  notice  of 
proposed  rulemaking  (NPR)  published  in 
the  Federal  Register  on  December  12. 
1979  (44  FR  71849),  to  consider  the 
adoption  of  new  rules  to  govern  motor 
common  carrier  and  freight  forwarder 
notification  practices  in  connection  with 
refused  and  unclaimed  shipments. 
Basically,  the  proposed  rules  would 
have  required  carriers  to  notify  shippers 
by  wire  or  other  form  of  electronic 
communication  within  24  hours  after  a 
shipments  refusal.  The  purpose  of  the 
proposal  was  to  eliminate  unnecessary 
storage  charges  and  to  promote  more 
efficient  use  of  carrier  dock  space  and 
equipment. 

The  comments  received  in  response  to 
our  NPR  are  sharply  divided  along 
shipper-carrier  lines.  Carriers  and 
earner  organizations  contend  that  all 
problems  with  refused  and  unclaimed 
freight  are  caused — deliberately  as  well 
as  inadvertently — by  shippers  and 
receivers,  and  that  present  practices  are 
working  well.  Shippers  and  their 
organizations,  on  the  other  hand,  claim 
that  they  are  completely  at  the  mercy  of 
carriers  (whom  they  characterize  as 
avaricious,  apathetic  and  indifferent). 
and  that  present  procedures  and 
practices  are  woefully  inadequate. 

Although  the  comments  point  out 
numerous  problems  with  the  present 


notincation  procedures,  we  are 
convinced  that  they  can  best  be 
resolved  by  our  continuing  efforts  to 
promote  increased  competition  in  the 
industry,  rather  than  by  burdening 
carriers  with  additional  regulations.  We 
prefer  that  the  forces  of  competition 
work  to  remedy  problems  wherever 
possible,  and  we  believe  that  the 
increasingly  competitive  environment  is 
even  now  working  to  minimize  this 
particular  problem.  Since  announcement 
of  the  NPR  there  has  been  a  significant 
falloff  in  complaints  to  the  Commission 
on  this  issue. 

Moreover,  in  a  more  competitive 
environment  carriers  will  strive  to  offer 
a  variety  of  service  options  to  meet 
shippers'  differing  needs.  The  proposed 
uniform  rule  would  have  eliminated  the 
flexibihty  that  carriers  and  shippers 
now  have  in  working  out  notification 
procedures. 

Accordingly,  we  are  withdrawing  the 
proposed  rules  and  discontinuing  this 
proceeding.  However,  we  remain  open 
to  complaints  or  information  concerning 
any  abuses  pertaining  to  refused  or 
unclaimed  freight. 

This  decision  does  not  significantly 
affect  the  quahty  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Because  the  Notice  of  Proposed  Rules 
was  issued  before  January  1, 1981,  the 
provisions  of  the  Regulatory  Flexibility 
Act  do  not  apply  to  this  proceeding. 

Decided:  November  3.  1982. 

By  the  Commission.  Chairman  Taylor.  Vice 
Chairman  Gilliam,  Commissioners  Sferrett, 
Andre,  Simmons,  and  Gradison. 

Agatha  L.  Mergenovich, 

Secretary. 

IVR  Doc  82-31225  Filpd  11-12-82;  8AS  amj 
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ACTION 

Privacy  Act  of  1974;  Report  of  New 
System  of  Records 

agency:  action. 

action:  New  System  of  Records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)  (11))  we 
are  issuing  public  notice  of  our  intent  to 
establish  a  new  system  of  records  to  be 
.Tiaintained  by  the  Office  of  Compliance, 
Inspector  General  Division.  The 
proposed  system  will  store  the 
documents  or  statements  compiled 
during  an  investigation  that  could  lead 
to:  a  civil  action  or  a  criminal  charge 
through  the  Department  of  fustice:  a 
disciplinary  action:  or  other  necessary 
corrective  measure. 
DATES:  The  proposed  new  system  of 
records  will  become  effective  on 
December  15.  1982,  unless  the  ACriON 
agency  receives  comments  on  or  before 
thdt  date  which  would  result  in  a 
contrary  determination. 
FOR  FURTHER  INFORMATION  CONTACr 
Mirio  A.  Clavell.  Investigator.  Office  of 
Compliance,  Inspector  General  Division. 
ACTION.  806  Connecticut  Avenue,  NW  . 
Washington,  D.C,  20525.  Telephone 
number  (202)  254-8554. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  ACTION  Order  lUll  7 
the  Inspector  General's  Division, 
through  the  Assistant  Director  of 
Compliance,  provides  an  independent, 
senior  level,  central  authority  to  review, 
monitor,  and  investigate  any  and  all 
programs  and  operations  of  ACTION, 
'.n  iiiding  outside  contractors  and 
-,r^r.'A't'.s.  and  is  responsible  for  overall 
audit,  investigation,  and  review  of 
con-.rliance  activities.  Investigations  are 
designed  to  identify  violations  of 
.ACTION  regulations,  criminal  or  civil 
fr.iud  statutes  and  irregularities  in 
compliance  and  integrity  aspects  of 
agency  programs  and  operations. 

In  order  to  fulfill  the  responsibilities 
delegated  to  the  Division  of  Inspector 


General  it  may  become  necessary  to 
compile  investigative  files  of 
information  obtained  as  a  result  of 
either  preliminary  or  formal 
investigations.  The  records  may  ctmtain 
statements,  correspondence,  agency 
records  pertinent  to  an  investigation, 
documentary  evidence  received  or 
collected  during  the  course  of  an 
investigation  and  copies  of  any  final 
report  together  with  recommendations. 

Dated:  October  25,  1982. 
Thomas  W.  Paukea. 
DirertorM  ACTIOS. 

ACTION/IG 

SVSTEM  NAMe: 

Investigative  File 

SYSTEM  location: 

Office  of  Compliance.  Inspector 
General  Division.  806  Connecticut 
.'Xvenue,  NW.,  Room  M-306, 
Wa,shington,  DC,  20525, 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

\i\\  en'.ployee,  applicant  or  volunteer 
whose  complaint  of  discrimination  has 
been  referred  for  investigation.  Any 
employee,  volunteer,  contractor  or 
grantee  who  is  the  subject  of  an 
in\'estig.ifion, 

CATEGORIES  OF  RECORDS  W  THE  SYSTEM: 

1.  Affidavits,  correspondence,  copies 
of  personnel  records  and  final  report  of 
investigation  relative  to  complaints  of 
discrimination, 

2.  Statement,  correspondence,  agency 
records  pertinent  to  invest.gdt.ons, 
documentary  evidence  received  and/or 
collected  during  the  course  of 
investigation  and  copies  of  final  report 
and/or  recommendations 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

ACTIO.\'O-U'Tn01-, 

ROUTINE  USE  OF  RECORDS  MAMTAmEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS 
ANO  THE  PURPOSES  OF  SUCH  USES; 

Conients  of  the  Discrimination 
Complaint  inve.'^tigative  files  are 
disclosed  to  the  Equal  Opportunity 
Division  of  the  Office  of  Compliance  Ai! 
other  investigative  files  maj  be 
forwarded  to  ACTIO.N  General  Counsel 
for  legal  opinions  and  recommendations, 
in  conjunction  with  ACTIO.N  General 
Counsel  to  the  Justice  Department  for 
possible  prosecution  and/or  civil  action. 


or  to  ACTION  Office  Heads  or 
supervisors  for  possible  disciplinary 
actions  or  corrective  measures, 

POLICIES  ANO  PRACTICES  FOR  STOWNG, 
RETRIEVING.  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEH: 

STORAGE: 

FiiPS  are  maintained  in  folders  m 
metal  file  cabinets  with  manipulation 
free  combination  locks 

RETWEV  ABILITY: 

Flies  are  niinibercd  m  a  m;is!er  log 
and  identified  by  subject  name 

SAFEGUARDS: 

Records  in  the  system  are  available 
only  to  appropriate  personnel  in  the 
Office  of  Compliance  ant;    'her 
designated  officials  of  AC"!  ION  with  a 
need  of  such  records  in  ih>  performance 
of  their  duties. 

RETENTfON  ANO  DISPOSAL: 

Recurds  will  be  held  in  the  office  until 
the  completion  of  an  investigation  and 
final  referral  of  the  case  to  the 
appropriate  division  for  final 
disposition.  Records  will  be  destroyed 
two  years  after  the  completion  or  final 
disposition  of  a  case. 

SYSTEM  MANAGER(Si  ANO  ADDRESS 

Inspector  General  and  Deputy 
Inspector  general.  Office  of  Compliance, 
ACTION,  806  Connecticut  Avenue,  NW.. 
Washington,  D.C.  20525. 

RECORDS  SOURCE  CATEGORIES: 

Data  filed  in  the  sysle.Ti  is  obtained 
from  employees,  former  employees, 
applicants,  volunteers,  the  general 
public,  newspaper  articles,  copies  of 
agency  records  pertinent  to  an 
investigation,  and  as  a  result  of  findings 
made  during  audits  of  agency  programs 
and  operations. 

|KR  Dor   HJ-31!0eFiM  11-12-«ia«S»lll| 

9i'.L».G  CODE  ftCt-r-Ct-N 


Members  of  Performance  Review 

Board 

agency:  .•\(.:r!i  )\ 

ACTION:  Rt  vs.o:.  (  f  i^!  of  Performance 
Ke\:i.vv  Board  Positions. 

SUMMARY-  ACTION  publishes  the 
rev.si'd  list  of  positions  which  comprise 


th. 


rformance  Review  Bi 
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established  by  ACTION  under  the  Civil 

Service  Reform  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 

Veronica  D.  Trietsch,  Acting  Director  of 
Personnel  ACTION.  806  Connecticut 
Avenue,  NW..  Washington.  D.C.  20525 
(202)  254-3320. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Service  Reform  Act  of  1978  (CSRA), 
which  created  the  Senior  Executive 
Service  (SES],  requires  that  each  agency 
establish  one  or  more  performance 
review  boards  to  review  and  evaluate 
the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor  and  to  make 
recommendations  to  the  appointing 
authority  concerning  the  performance  of 
the  senior  executive. 

The  positions  listed  below  will  serve 
as  members  on  the  ACTION 
Performance  Review  Board. 

1.  Deputy  Director,  Chairperson, 
ACTION 

2.  Assistant  Director  for 
Administration  Vice  Chairperson. 
ACTION 

3.  Assistant  Director  for  Volunteer 
Liaison,  ACTION 

4.  Deputy  Associate  Director  for  Older 
American  Volunteer  Programs,  ACTION 

5.  Assistant  Director  for  Complidnce, 
ACTION 

6.  Deputy  Assistant  Director,  VISTA 
and  Service  Learning,  ACTION 

7.  Director,  Office  of  Financial 
Management,  Department  of  Commerce 

8.  Assistant  Director  for  Policy  and 
Planning,  ACTION 

9.  Federal  Co-Chairman,  Appalachian 
Regional  Commission. 

Issued  in  Washington,  D.C.  on  November  2, 
1982. 

Thomas  W.  Pauken, 

Director.  ACTION.  I 

IFK  Doc  b:-v,  !46F  led  n-li-aZMSdml 
BUXING  COOC  (OSO-^I-M 


Schedule  for  Awarding  Senior 
Executive  Service  Performance 
Awards:  (Bonuses) 

agency:  ACTION.  I 

action:  .Notice. 

summary:  Notice  is  hereby  given  of  the 
schedule  for  awarding  Senior  E.Kecuti\  e 
Service  Bonuses. 

FOR  FURTHER  INFORMATION  CONTACT: 
Veronica  Trietsch,  .Acting  Director  of 
Personnel.  ACTION,  806  Connecticut 
Avenue,  NW.,  Washington,  DC.  20525, 
(202]  254-3320. 

SUPPLEMENTARY  INFORMATION:  Office  of 
Personnel  Management  guidelines 
require  that  each  agency  publish  a 
notice  in  the  Federai  Regiater  of  the 


agency's  schedule  for  awarding  Senior 
Executive  Service  Bonuses  at  least  14 
days  prior  to  the  date  on  which  the 
awards  will  be  paid. 
SCHEDULE  FOR  AWARDINQ  SENIOR 
EXECUTIVE  SERVICE  BONUSES:  ACTION 
intends  to  award  Senior  Executive 
Service  Bonuses  for  the  performance 
rating  cycle  of  August  1, 1981  through 
July  31.  1982  with  payouts  on  or  about 
November  23. 1982. 

Lssued  in  Washington.  D.C.  on  November  8, 
1982. 
Thomas  W.  Pauken. 

Director.  ACTION 

|FR  Doc   82-31145  Filed  11-12-82;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

The  following  are  notices  of  the 
receipt  of  applications  for  duty-free 
entry  of  scientific  instruments  published 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Mcitcnals  Importation  Act  of  1966  (Pub. 
L.  89-fi,S1,  80  Stat.  897)  and  the 
regulations  issued  pursuant  thereto  (15 
CFR  Part  301  as  amended  by  47  PR 
32.517). 

Interestpd  persons  may  present  their 
views  with  respect  to  the  question  of 
whether  an  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
purposes  for  with  the  instrument  is 
intended  to  be  used  is  being 
manufactured  in  the  United  States. 

Comments  must  be  filed  in 
accordance  with  §  301.5(a)(3)  and  (4)  of 
the  regulations.  They  are  to  be  filed  in 
triplicate  with  the  Director,  Statutory 
import  Programs  Staff,  U.S.  Department 
of  Commerce.  Washington,  D.C.  20230, 
within  20  calendar  days  after  the  date 
on  which  this  notice  of  application  is 
published  in  the  Federal  Register. 

A  copy  of  each  application  is  on  file  in 
the  Department  of  Commerce,  and  may 
be  examined  between  8:30  A.M.  and  5:00 
P.M.,  Monday  through  Friday,  Room 
2097.  14th  and  Constitution  Avenue, 
NW  ,  Washington.  D.C.  20230. 

Docket  No  :  82-00029R.  Applicant:  The 
Regents  of  the  University  of  California, 
Davis,  UCD  Nuclear  Magnetic 
Resonance  Facility,  Davis,  California 
9.5616.  Instrument:  11.74  Tesla  NMR 
Magnet  and  Accessories.  Application  is 
d  resubmission,  notice  of  which  was 
published  in  the  Federal  Register  of 
Decembers  1981. 

Docket  No.:  82-O0083R.  Applicant: 
Western  Pennsylvania  Hospital,  4800 


Friendship  Avenue,  Pittsburgh,  PA 
15224.  Instrument:  Electron  Microscope. 
Model  EM  109  and  Accessories. 
Application  is  a  resubmission,  notice  of 
which  was  published  in  the  Federal 
Register  of  February  16,  1982. 

Docket  No.:  82-00172R.  AppHcant: 
Cornell  University,  Department  of 
Chemistry,  Baker  Laboratory,  Ithaca.  NY 
14853.  Instrument:  Excimer  Laser  Model 
TE-861M-2  with  505FX  and  Quartz 
Optics  and  Dye  Laser.  Application  is  a 
resubmission,  notice  of  which  was 
published  in  the  Federal  Register  of  May 
20, 1982. 

Docket  No.:  82-00185R.  Applicant:  The 
Rockefeller  University,  1230  York 
Avenue,  New  York,  N.Y.  10021. 
Instrument:  Incubators,  Feedback 
Controlled  to  Maintain  PO,  and  PCO, 
and  pH.  Application  is  a  resubmission, 
notice  of  which  was  published  in  the 
Federal  Register  of  June  11, 1982. 

Docket  No.:  82-00291.  Applicant: 
Massachusetts  Institute  of  "Technology, 
Rm.  El 8-360,  77  Massachusetts  Avenue, 
Cambridge,  MA  02139. 

Instrument:  Model  FL-2002E,  Dye 
Laser.  Manufacturer:  Lambda  Physics, 
Inc.,  West  Germany.  Intended  use  of 
instrument:  The  instrument  will  provide 
light  of  a  precise  wavelength  to  excite 
molecules  to  energy  levels  necessary  for 
chemical  reaction.  The  instrument  will 
also  be  used  by  undergraduate  and 
graduate  students  to  learn  the 
fundamentals  of  laser  techniques  in 
Physical  Chemistry  and  Molecular 
Spectroscopy.  Application  Received  by 
Commissioner  of  Customs:  July  19, 1982. 

Docket  No.:  82-00376.  Applicant: 
Georgia  Institute  of  Technology, 
Procurement  Office,  888  Hemphill  Ave., 
NW.,  Atlanta,  Georgia  30332. 
Instrument:  Untuned  Cavity  Resonator, 
Model  1  UR-1.  Manufacturer:  Ealing 
Research  Ltd.,  United  Kingdom, 
Intended  use  of  instrument:  The 
instrument  is  intended  to  be  used  for 
studies  of  millimeter  wave  or  far 
infrared  optical  materials,  biological 
substances,  or  other  dielectric 
substances  penetrable  by  radiation  in 
the  mentioned  spectral  regions. 
Experiments  to  be  conducted  and  the 
objectives  pursued  include: 

(i)  Testing  new  optical  materials  for 
suitability 

(ii)  Testing  optical  materials  during 
stages  of  manufacture  for  structural 
research  or  for  quality  control 

(iii)  Testing  finished  optical  elements 
for  quality  control 

(iv)  Measuring  dielectric  properties  of 
biological  materials 

(v)  Measuring  dielectric  properties  of 
chemicals  in  gas,  liquid,  or  solid  phases. 


JMI 
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C'j-op  students  and  graduate  rpsearch 
issistants  will  use  the  instrument  in 
rr-sparch  projects  required  in  the  course 
lit  study  but  rot  associated  with 
i  itisswork.  .'KppHcation  Received  by 
f  J'jmmissioner  of  Customs:  October  5, 
l!)62. 

Docket  No.:  83-2.  Applicant:  Princeton 
L'niversity.  Princeton.  New  Jersey  08544. 
instrument:  Excimer  Laser  EMG  102-E 
LiC.A  Accessories.  Manufacturer:  Lai^bda 
i'livsik  GmbH..  West  Germany.  Intended 
ise  of  instrument:  The  instrument  is 
in'ended  to  be  used  as  the  pump  laser  in 
a  CARS  (coherent  anti-Stokes  Raman 
■^spectroscopy)  system.  \n  order  to  be 
iL'le  to  perform  structural  studies  on 
'".iqhly  fluorescent  molecules  of  chemical 
„:'d  biological  importance.  These  shall 
vifiude  stable  molecules  as  well  as 
'eactive  and/or  otherwise  unstable 
<  nes.  Through  the  use  of  CARS. 
\ibrational  studies  may  be  pertormed 
v\h!ch  alldw  determination  of  structural 
and  electronic  parameters  in  these 
molecules,  leading  to  a  better 
'..^derstanding  of  their  structures, 
functions,  and  reaction  mechanisms. 
The  CARS  system  will  be  used  by 
>.r.jduate  students  and  post-doctoral 
feilows  to  expand  their  scientific  and 
practical  knowledge  Tf  photochemistry 
and  photo-biochemistry.  Application 
Received  by  Commissioner  of  Ciistunis: 
Ortober  15.  1982. 

Docket  No.:  83-22.  Applicant  The 
!  niversity  of  Texas  Health  Scienc^e 
reenter.  Department  of  Biochemistry. 
r~i)3  Floyd  Curl  Drive.  San  Antonio. 
Texas  78284.  Instrument:  Accessori(!S  for 
ii  Vanosecond  Flunrometcr  Systeiu  2000. 
Manufacturer:  Phntochemir  al  Research 
Associates.  Canada.  Intended  use  of 
instrument:  The  inslrtiments  are 
accessories  to  an  existing  nanosecond 
^uorom.eter  which  is  being  used  for 
studies  ot  chemical  solutions  as  well  as 
liquids,  membranes  and  proteins. 
Prrperties  of  these  chemicals  which  will 
lie  studied  include  fluorescence 
I'fetimes,  quantum  yields,  and 
t'uorescence  depolarization.  These  are 
helpful  to  measure  the  microviscosity. 
aiid  the  rotational  properties  of  the 
compounds.  Application  Received  by 
Commissioner  of  Customs:  Octobi^r  20. 
1982. 

Docket  No.:  83-32.  Applicant:  U.S. 
Department  of  Commerce,  National 
Oceanic  &  Atmospheric  Administration. 
325  Broadway,  Boulder.  CO  B030.i 
Instrument:  Fourier  Transform 
Spectrometer,  DA/3002.  Manufacturer: 
Somen  Inc.,  Canada.  Intended  use  of 
instrument:  The  instrument  will  be  used 
to  add  a  new  dimension  to  a  kinetics 
program  and  pert  the  undertaking  of  a 
number  of  important  new  experiments. 


When  used  with  the  laser  magnetic 
resonance  spectrometers,  it  will  allow 
quantitative  measurements  of  reaction 
products  and  studies  of  reactions  of 
rpHct:ons  ot  unstable  reactants  such  as 
MO.NO,  and  HOCL.  The  instrument  will 
aid  riinde  laser  studies  by  providing  high 
resolution  spectra  needed  for  diode 
selection.  Finally,  the  instrument  can  be 
used  as  an  ^analytical  tool  to  carry  out 
soM^ral  new  types  of  experiments 
including  matnx  isolation  spectroscopy, 
equilibrium  constant  measurements,  and 
thermal  decomposiiion  kinetics. 
Application  Received  by  Commissioner 
of  Customs:  October  20,  1982. 

(Catalog  of  FederHJ  llomeslif  Assistance 
Program  No.  11.105.  Importation  of  Dut\  Free 
Educat'onal  and  Scientific.  Mritcridis) 
Richard  M.  Seppa, 

Direr  lor.  Sw  tutor}'  import  Pmgrams  Sto^. 
:n?  nor  k  a:  \m  FiM  n-i2-82:  ims  dra| 

BILLING  CODE  3S10- 25-11 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

The  following  are  notices  of  the 
reteipt  of  applications  ior  duty-free 
entry  of  scientific  instruments  published 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-(:>ril:  80  Stat.  8Pr)  and  the 
re;.;uiationb  issued  pursuant  thereto  (15 
CFR  Part  301  as  amended  by  47  FR 
325  i  7). 

Interested  persons  may  present  their 
views  with  respect  to  the  question  of 
whether  an  instrument  or  apparatus  of 
eqii!\,iieiit  scientific  value  for  the 
purposes  for  which  the  instrument  is 
intended  to  be  used  as  being 
r.ianufactureu  in  the  I'niSed  States. 

Comments  niust  be  filed  in 
.iccurdance  with  §  301.5(a)  (3)  and  (4)  of 
thi;  I'cgulatiors,  They  are  lo  be  filed  in 
triplicate  with  the  Director,  Statutory 
Import  Programs  Staff.  U.S.  Department 
(jf  Commerce.  Washington.  D.C.  20230. 
vviihin  20  calend.^r  days  after  the  date 
(in  which  ;his  notice  .;f  applic  ation  is 
published  in  the  Federal  Register. 

A  copy  of  each  application  is  on  file  in 
the  Department  of  Commerce,  and  may 
be  examined  between  8  30  A.M.  and  5-00 
P.M..  .Monday  through  Friday.  Room 
2097.  14th  and  Constitution  .Avenue, 
N.W..  Washington,  DC.  20230. 

Docket  No.  82-00372.  Applicant 
nroukhaven  .National  Laboratory, 
Upton,  ,\ew  York  11973.  Instrument: 
Quadrupoie  Residual  Gas  Analyzer 
Manufacturer:  V.G.  Instruments.  United 
Kingdom.  Intended  use  of  instrument: 
The  instrument  is  intended  lo  be  used  in 
the  building  of  two  electron  storage 
rings,  one  primarily  for  x-ray  and  one 


primarily  for  vacuum  ultra-vioiet 
experiments  where  they  are  intended  to 
establish  the  identity  of  the  residual 
gases  being  studied.  Application 
received  by  Commissioner  nf  Customs: 
October  5.  19H2. 

Docket  No.  82-00373,  Applicant: 
University  of  Colorado.  )oint  Institute 
for  Laboratory  Astrophysics.  Boulder. 
Colorado  80309.  Instrument:  Excimer 
Laser.  RMG-liTi   Manufacturer  I^^mbda 
Physik.  CmbH,  West  Germany  intended 
use  of  instrument:  The  instrument  is 
intended  tn  be  used  to  photolyv.e  gases, 
creating  large  q;:antities  nf  reactive 
atoms  which  have  high  tranhlat.on.d 
energy,  n.is  pf-c.iect  is  a  sti.dy  cf 
collisional  excitation  processes  called 
tanslation-to-vibration  (T-V)  energv 
transfer.  One  postdoctoral  student  and 
one  graduate  student  wil  use  the 
instrument  on  a  daily  basis  fcr  their 
research.  They  will  learn  fundamental 
techniques  of  |c<ser  applications  in 
chemical  and  phvsical  research  while 
using  It.  Application  received  by 
Commissioner  of  Customs:  October  5. 
1982. 

Docket  No  82-00375.  Applicant:  Iowa 
State  University.  Purchasing 
Department.  2nd  Floor  Physical  Plant. 
Ames.  Iowa  50011.  Instrjnient:  Electron 
Microscope.  (EM  lOOCX/SEG  and 
.'Accessories.  Manufacturer  )EOL  Ltd.. 
Japan.  Intended  use  of  instrument:  The 
instrument  is  intended  to  he  used  by 
researchers  in  the  Muscle  Biology  Group 
to  investigate,  at  high  r*'Piiki*ion, 
skeletal,  cardiac  and  smooth  muscle.  In 
addition,  the  instrument  will  be  used  to 
train  graduate  s'ldents  who  are 
candidates  for  ti  e  MS.  or  the  Pti  1) 
degrees  in  Biochemistry.  Food 
Technology  or  Molecular.  Cellular  and 
Developmental  Biology  Application 
received  by  Commissu>n  of  Customs: 
October  5.  1982 

Docket  No.  82-00.'<78.  Applicant  The 
University  of  Texas  at  Austin. 
Department  of  Botany.  Austin.  Texas 
76712.  Instrument:  Elei  tron  Microscope. 
EM  420  and  .Accessories.  Manufa'turer' 
Philips  Electronic  Instruments.  The 
Netherlands  Intended  us"  of  instpiment: 
The  instrument  is  intended  to  be  used 
for  studies  of  biological  macromolecules 
such  as  cellulose.  D.NA,  proteins,  lipids, 
various  carbnh\drdtes.  glycoproteins, 
replicas  ot  biological  materials  such  as 
shadowing  and  freeze  fractures    I  he 
instrument  vniII  also  be  used  m  bii  lov'\ 
courses  to  truin  students  in  advanced 
.nsliumenlaiion  of  electron  and  light 
optics,  and  also,  to  tram  these  students 
to  use  these  techniques  in  their  pursuit 
nf  cell  biology.  Application  received  li\ 
Cummissioiier  of  Customs:  October  5. 
1982. 
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Docket  No.  82-00379.  Applicant:  St. 
Catherine  Hospital,  4321  Fir  Street,  East 
Chicago,  Indiana  46312.  Instrument: 
Electron  Microscope,  |EM-100S  and 
Accessories.  Manufacturer;  JEOL  Ltd.. 
Japan.  Intended  use  of  instrument:  The 
instrument  is  intended  to  be  used  for 
studies  of  the  structure  of  normal  and 
diseased  tissues  from  both  animals  and 
humans.  In  addition  the  instrument  will 
be  used  for  the  training  in  electron 
microscopic  techniques.  Application 
received  by  Commissioner  of  Customs: 
October  5. 1982. 

Docket  No.  82-00380.  Applicant:  Willis 
Eye  Hospital,  9th  and  Walnut  Streets, 
Philadelphia.  Pennsylvania  19107. 
Instrument:  Q-Switched  ND  Yag  Laser. 
Manufacturer:  Lasag,  Switzerland 
Intended  use  of  instrument:  The 
instrument  is  intended  to  be  used  for 
research  based  on  the  use  of  hi.mdn 
material  in  a  clinical  research 
framework  in  the  specialty  of 
ophthalmology.  Its  purpose  is  to 
compare  its  efficacy  and  safety  in 
performing  peripheral  iridectomies  with 
existing  argon  laser  technique. 
Application  received  by  Commissioner 
of  Customs:  October  5, 1982. 

Docket  No.  82-00382.  Applicant: 
Associated  Universities,  Inc..  National 
Radio  Astronomy  Observatory. 
Edgemont  Road,  Charlottesville,  Va. 
22901.  Instrument:  Hydrogen  .Maser 
Frequency  Standard.  Manufacturer: 
Asulab  S.A.,  Switzerland,  Intended  use 
of  instrument:  The  instrument  is 
intended  to  be  used  for  VLB!  (Very  Long 
Baseline  Interferometry).  VLBI 
observations  use  existing  radio 
telescopes  throughout  the  USA  and 
other  countries  and  increase  the  angular 
resolution  obtainable  by  some  three 
orders  of  magnitude  over  conventional 
connected  arrays.  The  end  products  of 
these  observations  are  unprecedented 
high  resolution  radio  pictures  of  cosmic 
and  other  exotic  objects  which  are  at 
the  forefront  of  astrophysical  research. 
The  instrument  will  also  be  used  in 
basic  research  by  pre-doctoral 
candidates  in  connection  with 
experiments  in  VLBI  on  which  their 
theses  will  be  based.  Application 
received  by  Commissioner  of  Customs 
October  5, 1982. 

Docket  No.  83-00000.  Applicant: 
Columbia  University,  315  Havemeyer 
Hall,  New  York,  NY  10027.  Instrument: 
Excimer  Laser,  EMG  lOlE. 
Manufacturer:  Lambda  Physik  CMBH  & 
Co..  West  Germany.  Intended  use  of 
instrument:  The  instrument  is  intended 
to  be  used  for  studies  of:  HBr,  HCl,  HI. 
CI,,  O,.  OCSe.  N,0  and  many  other 
materials.  Gases  will  be  irradiated  with 
the  instrument  to  produce  hot  atoms 
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The  dynamics  of  the  resulting  reactive 
and  nonreactive  scattering  events  will 
be  studied.  The  objectives  of  these 
expen.TiRnts  will  include  an  exhaustive 
study  of  collisional  energy  transfer 
processes  using  a  wide  variety  of 
molecules  with  different  masses, 
vibrational  and  rotational  spacings.  etc. 
Si)  as  to  fully  understand  the  basic 
p.-^ocess  and  to  be  able  to  predict  trends 
m  other  cases.  In  addition,  the 
instrument  will  be  used  in  research  for 
the  degree  of  Doctor  of  Philosophy. 
Application  received  by  Commissioner 
of  Customs:  October  15,  1982. 

(Catalog  of  Fede.'-a!  Domestic  .^ssistanre 
Program  No.  11.105,  Importation  of  Duty  Free 
Educational  and  Scientific  Materials.) 
Richard  M.  Seppa, 
Director,  Statutory  Import  Programs  Staff. 

|KR  Doc  82-3118-'  Filed  11-12-82:  8:45  am| 
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Final  Affirmative  Countervailing  Duty 
Determinations;  Certain  Steel  Products 

From  Spain 

agency:  International  Trade 
Adniinistration,  Commerce. 
action:  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  from  Spain. 

summary:  We  have  determined  that 
certain  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufacturers,  producers. 
or  exporters  in  Spain  of  certain  steel 
products,  as  described  in  the  "Scope  of 
Investigations"  section  of  this  notice. 
The  estimated  net  subsidy  for  each  firm 
■AvA  for  each  product  is  indicated  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice  The  US,  International  Trade 
Commission  (ITC)  will  determine  within 
43  days  of  the  publication  of  this  notice 
whether  these  imports  are  materially 
injuring,  or  threatening  to  materially 
injure,  a  U.S.  industry. 
EFFECTIVE  DATE:  November  15. 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  Kuga.  Office  of  InvestigaUons, 
Import  Administration.  International 
Trade  Adm.inistrafion,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington, 
D  C.  20230.  telephone:  (202)  377-0171. 
SUPPLEMENTARY  INFORMATION:  . 

Final  Determinations 

Based  upon  our  investigations,  we 
have  determined  that  certain  benefits 
which  constitute  subsidies  within  the 
meaning  of  section  701  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  are  being 
provided  to  manufacturers,  producers. 


or  exporters  in  Spain  of  certain  steel 
products,  as  described  in  the  "Scope  of 
Investigations"  section  of  this  notice. 
The  following  programs  are  found  to 
confer  subsidies: 

•Medium-  and  long-term  preferential 
loans 

•Short-term  preferential  loans 
(Privileged  Circuit  Exporter  Credits 
which  are  working-capital  loans} 

•Capital  infusions 

•Cash  grants 

We  determine  the  estimated  net 
subsidy  to  be  the  amount  indicated  for 
each  firm  and  for  each  product  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

On  January  11,  1982,  we  received 
petitions  from  United  States  Steel 
Corporation,  and  counsel  for  Republic 
Steel  Corporation,  Inland  Steel 
Company,  Jones  &  Laughlin  Steel.  Inc., 
National  Steel  Corporation,  and  Cyclops 
Corporation,  filed  on  behalf  of  the  U.S. 
industry  producing  carbon  steel 
structural  shapes,  hot-rolled  carbon 
steel  plate,  cold-rolled  carbon  steel 
sheet,  galvanized  carbon  steel  sheet, 
hot-rolled  carbon  steel  bars,  cold-formed 
carbon  steel  bars,  hot-rolled  carbon 
steel  sheet,  hot-rolled  alloy  steel  bars, 
and  cold-formed  alloy  steel  bars.  The 
petitioners  alleged  that  certain  benefits 
which  constitute  bounties  or  grants 
within  the  meaning  of  section  303  of  the 
Act  are  being  provided,  directly,  or 
indirectly,  to  the  manufacturers, 
producers,  or  exporters  in  Spain  of  the 
steel  products  listed  above.  Counsel  for 
petitioners  also  alleged  that  "critical 
( ircumstances"  existed,  as  defined  in 
section  703(e)  of  the  Act. 

We  reviewed  the  petitions  and  on 
February  1,  1982,  determined  that 
countervailing  duty  investigations ' 
should  be  initiated  (47  PR  5753). 
In  the  notice  announcing  these 
investigations,  we  stated  that  we 
expected  to  issue  preHminary 
determinations  by  April  6. 1982. 

Section  303(c)  of  the  Act  applied  to 
these  investigations  when  they  were 
initiated  because  at  that  time,  Spain  was 
not  a  "country  under  the  Agreement" 
within  the  meaning  of  section  701(b)  of 
the  Act  and  the  products  at  issue  were 
dutiable.  Therefore,  the  domestic 
industry  was  not  required  to  allege  that. 
and  the  ITC  was  not  required  to 
determine  whether,  imports  of  these 
products  caused  or  threatened  to  cause 
material  injury  to  the  U.S.  industry  in 
question. 

On  April  14. 1982.  the  Office  of  the 
U.S.  Trade  Representative  announced 
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that  Spain  had  become  a  "country  under 
the  Agreement"  as  defined  in  section 
701(b)  of  the  Act.  As  a  result.  Title  VII  of 
the  Act  applies  to  all  counterv^ailing  duty 
investigations  concemmg  merchandise 
from  Spain.  Accordingly,  on  April  29, 
1982,  we  published  a  notice  in  the 
Federal  Register  (47  FR  18402)  of  our 
termination  of  the  investigations  begun 
on  Februar>'  1, 1982  under  section  303. 
and  our  initiation  of  investigations 
under  Title  VII  of  the  Act  as  of  April  14. 
1982.  Unless  extended,  the  preliminary 
determinations  in  these  investigations 
were  due  no  later  than  June  18,  1982.  We 
subsequently  determined  that  these 
investigations  were  "extraordinarily 
complicated"  as  defined  in  section 
703(c)  of  the  Act,  and  extended  the 
deadline  for  making  our  preliminary 
determinations  to  August  23, 1982  (47  FR 
25393). 

Since  injury  determinations  are 
required  for  investigations  involving  a 
country  under  the  Agreement,  we 
advised  the  ITC  of  our  initiation  of 
investigations  under  Title  VII  and  made 
information  from  our  files  available  to  it. 
in  accordance  with  section  355.25(b)  of 
the  Commerce  Department  Regulations. 
On  June  10.  1982.  the  ITC  prelimmarily 
determined  that  there  is  a  reasonable 
indication  that  imports  of  carbon  steel 
structural  shapes,  hot-rolled  carbon 
steel  plate,  cold-rolled  carbon  sheet, 
galvanized  carbon  steel  sheet,  hot-rolled 
carbon  steel  bars  and  cold-formed 
carbon  steel  bars  are  materially  mjurine 
or  threatening  to  materially  injure,  a 
U.S.  industry. 

We  presented  questionn.iires 
'  onceming  the  allegations  to  the 
puvernment  of  Spain  at  its  embassy  in 
Washington,  D.C.  on  February  19.  1982 
On  May  17.  1982.  we  received  the 
ipsponses  to  the  questionnaires. 
S'jpplenientai  responses  were 
subsequently  recieved.  Data  that  could 
not  be  considered  in  making  our 
preliminary  determinations  have  been 
considered  in  making  our  final 
determina'ions  in  these  cas(!s. 

We  foi.nd  in  our  preliminary 
(i.'term-nations  (47  FR  38161)  that  the 
government  of  Spain  was  providing  its 
manufacturers,  producers  or  exporters 
of  cei  lain  sfeei  products,  as  described  in 
the    Scope  of  the  Investigations"  section 
of  this  notice,  with  benefits  which 
constitute  subsidies.  The  programs 
preliminaniy  determined  to  bestow 
cuuntervailable  benefits  were: 
•Medium-  and  long-term  preferential 

loans 
•Short-term  preferential  loans 

(Privileged  Circuit  Exporter  Credits. 

which  are  working-capital  loans) 
•Capital  infusions 


Scope  of  the  Investigations       ^ 

The  products  covered  by  these 
investigations  are: 
•Carbon  steel  structuia!  shapes 
•Hot-rolled  carbon  steei  plate 
•Cold-roiled  carbon  steel  sheet 
•Galvanized  carbon  sieei  sheet 
•Hot-rolled  carbon  s'eel  bars 
•Cold-formed  carbon  steel  bars 

The  products  are  fully  Jescri!)ed  in 
Appendix  1  to  this  notice.  The  product 
definition  of  cold-form.ed  carbon  steel 
bars  has  been  amended  smce  the 
initiation  of  these  inveslitjations  (47  FR 
20121.  34609). 

Empresa  Nacional  Siderurgica.  S  A 
(E.NSIDESA):  Altos  Hnnios  Dp! 
Mediterraneo,  S.A.  (AHM):  /\l1os 
Hornos  De  Vizcaya.  S.A.  f.AHV):  Jose 
Maria  Aristrain.  S.A,  (Anstrain); 
Industrias  Del  Besos,  B.-A.  (IDB):  Pedm 
Orbegozo  y  Cia,  S..^.  ((Orpgozo): 
Tijyper.  S.A.  (Tuyper):  Hierros  NfaJrid. 
S  A.:  Aceros  De  Llodio,  S  ,\.:  Forjas  y 
Aceros  De  Reinosa.  S.A  :  Forjas 
Alavesas.  S.A.  (FASA):  S  A.  Er.hevarria 
(Echevarria):  and  Bahcock  &  Wilcox 
F'spanola,  S.A.  are  the  only  known 
producers  and  exporters  in  Spain  of  the 
subject  products  which  were  exported  to 
the  Unitnd  States.  Tlie  period  for  which 
we  are  measuring  subsidization  is  the 
1981  calendar  year. 

Analysis  of  Programs 

In  its  responses,  the  government  of 
Spain  provided  data  for  the  applicable 
periods  Additionally,  we  received 
information  from  the  following  firms, 
which  produced  and  exported  to  the 
United  States  the  products  under 
investigation: 


Rmw 

Product 

ENSIOESA  ... 

Cartjon   stee<   srjoural   snapes.   ho<-io«eO 

cartion  tisel  puts.  oold.40<led  cartran  steal 

sneat  and  galvareed  cartxxi  stoei  sheet 

AHM            

CoU->oiad  cartxw  steal  stwe) 

AHV         .   .  .. 

Jose  Mana 

Cartxx^  steel  stru<.tjra<  shapes 

Ansfram 

Pedro 

HWroltod  ca-lxxi  ste<>4  bars  and  cotd-tormed 

OrbegoM 

cartion  steel  bars 

ttxjusuias  del 

Hol.foaee  artxjo  sMso  t»r^ 

B«sos 

Tuyper  ...- 

Cokt-lormad  cartjoii  steel  taars. 

Forjas 

HOt-wHei   c«rt)on   steet   bars,    cold  lonned 

AlBaesas. 

cartxan  steal  ttars. 

FASA  submitted  its  response 
subsequent  to  our  preliminary 
determinations  in  these  investigations. 
While  Forjas  y  Aceros  d^'  Reinosa 
responded,  it  did  not  allow  us  to  Vf^nfy 
its  response.  The  Department  received 
no  response  fmm  Echevarria  but  had 
information  from  this  and  other 
investigations  that  iruiicatt'd  that 
Echevarria  specifically  ipceivod 
significant  countervailable  benefits.  We 


used  this  and  subsequent  information  as 
the  best  information  av-iilable  to 
determine  the  subsidy  on  Echevama's 
exports  to  the  United  States   In  addition, 
we  received  no  response  from  Hierrris 
Madrid.  S.A..  Aceros  de  Llodio.  S.A., 
and  Babcock  &  Wilcox  Espanola.  S  A 
Therefore,  for  these  companies  we  art- 
applying  the  highest  subsidy  rate  for 
each  product  under  these  investigations. 

Certain  subsidies  discussed  in  this 
notice  were  conveyed  through  a  series 
of  laws  and  decrees  issued  by  the 
government  of  Spain.  Those  laws  and 
decrees  include  the  following: 

Decree  669/74  pf  March  14.  1974 
(Concerted  Action) — I'his  decn'e 
established  tht.  National  Steel  Industry 
Program,  1974-1982.  To  achieve  the 
specific  goals  established  hv  this 
program,  the  government  authonzed 
certain  benefits  for  the  integrated  and 
non-integmted  steel  firms  which 
included  preferential  loans  and  loan 
terms,  accelerated  amortization  of  non- 
liquid  investments,  substantial  reduction 
of  certain  taxes,  and  expropriation  of 
land  for  new  plant  construction. 

Law  60/1978  of  December  23.  1978— 
This  law  authorized  government  aid  in 
the  form  of  preferential  loans  and  loan 
terms  and  capital  mfusions  for  the  three 
integrated  steel  producers,  ENSIDESA. 
AHM  and  AHV. 

Royal  Decree  878/1981  of  May  8. 
1981 — This  decree,  also  known  as  the 
Integral  Iron  and  Steel  Reconversion 
Plan,  provided  aid  to  the  integrated  steel 
producers  in  the  form  of  preferential 
interest  rates  and  terms  on  outstanding 
loans,  new  loans  with  preferential 
interest  rates  and  terms,  loan  guarantees 
and  capital  infusions. 

Reference  will  be  made  throughout 
this  notice  to  a  public  holding  company, 
the  Instituto  Nacional  de  Industria  (INI). 
This  company  was  created  in  1941  as  an 
autonomous  government  agency  to 
promote  and  stimulate  the  industrial 
development  of  Spain.  INI's 
responsibilities  cover  a  variety  of 
sectors  ranging  from  basic  services  to 
basic  industries  such  as  iron  and  steel. 

General  principles  applied  by  the 
Department  of  Commerce  to  the  facts  of 
these  investigations  are  described  m 
detail  in  Appendix  2.  Unless  otherwise 
noted,  one  subsidy  rate  is  calculated  for 
each  company  for  all  products  under 
investigation  produced  b\  that  company. 
Based  upon  our  analysis  nf  the  petitions, 
responses  to  our  questionnaires,  our 
verification  and  oral  and  written 
i.ommcnts  by  interested  parties,  we 
determine  the  following; 
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I.  Programs  Determined  To  Confer 
Subsidies 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers. 
or  exporters  in  Spain  of  the  products 
under  investigation  under  the  programs 
listed  below. 

A.  Preferential  Loans  I 

Petitioners  alleged  benefits  which 
constitute  subsidies  in  the  form  of 
preferential  loans,  loan  terms  and  loan 
guarantees.  The  Department  requested 
from  each  of  the  companies  under 
investigation  information  on  all  loans 
outstanding  during  the  period  for  which 
we  are  measuring  subsidization.  We 
note  that  a  number  of  the  loans 
applicable  to  the  Spanish  steel 
producers  were  authorized  in  1981  by 
the  government  under  Royal  Decree 
878/1981.  Since  loans  made  in  1981 
would  not  usually  have  any  payments 
due  in  1981,  we  believe  that  the  benefits 
conferred  by  such  loans  do  not  arise 
until  1982.  If  ITC's  final  injury 
determination  is  affirmative  and  a 
countervailing  duty  order  is  issued, 
these  benefits  will  be  examined  during 
annual  administrative  reviews  under 
section  751  of  the  Act. 

1.  Medium-  and  Long-Term 
Preferential  Loans.  Medium-term 
financing  in  Spain  is  from  two  to  five 
years.  Long-term  financing  is  less 
prevalent  and  is  currently  for 
approximately  ten  years.  Each  of  the 
companies  under  investigation  reported 
medium-  and  long-term  loans 
outstanding  during  the  period  for  which 
we  are  measuring  subsidization.  We 
examined  each  loan  reported  to 
determine  if  the  government  was  lending 
or  had  directed  a  bank  to  lend  these 
funds  to  certain  companies,  sectors  or 
regions  in  Spain  at  preferential  rates  or 
terms. 

To  calculate  any  subsidy  on  these 
loans,  we  used  the  loan  methodology 
detailed  in  Appendix  2.  In  those  cases 
where  our  methodology  required  a 
national  commercial  interest  rate,  we 
used  as  our  benchmark,  the  average 
maximum  interest  rates  published  by 
the  Banco  de  Espana  for  the  year  in 
which  the  loan  was  received.  Where 
published,  the  appropriate  monthly  or 
quarterly  rates  were  used.  The  only 
published  information  available  to  us  for 
1962-1969  was  the  fixed  minimum  rates 
established  for  that  period  by  the 
government  of  Spain.  From  1972-1977. 
rates  were  published  for  commercial 
and  industrial  banks.  We  used  the 
industrial  banks'  maximum  rate  since 
these  banks  lent  funds  to  industry  and 
were  the  primary  source  of  long-term 
money  during  this  period.  Commercial 


bank  rates  were  used  during  all  other 
time  periods  as  industrial  bank  rates 
were  not  published. 

Normally  we  would  use  a  national 
average  interest  rate  as  the  benchmark 
rate  for  loans  made  under  the  Concerted 
Action  Program  for  the  steel  industry 
because  the  program  is  available  to  all 
steel  companies.  In  these  investigations, 
however,  we  considered  the  benchmark 
to  be  the  private  commercial  experience 
of  the  individual  companies,  due  to  the 
long-term  nature  of  the  program  and  the 
widely  varying  degrees  of  participation 
in  this  program.  Where  comparable  and 
contemporaneous  loans  from  private 
commercial  sources  were  not  available, 
we  used  as  best  information  available 
the  national  averag*  commercial  rate 
discussed  previously. 

The  majority  of  loans  reported  by  the 
responding  Spanish  firms  contained 
provisions  for  deferred  principal 
repayments.  We  verified  that  loans 
made  at  preferential  interest  rates  to 
these  companies  and  loans  made  at 
commercial  rates  within  and  outside  of 
Spain  contained  similar  deferral 
provisions.  Therefore,  for  purposes  of 
these  final  determinations,  we  are  not 
treating  deferred  principal  repayments 
as  a  countervailable  benefit. 

In  our  preliminary  determinations,  we 
treated  loans  guaranteed  or  directed  by 
INI  as  having  been  guaranteed  or 
mandated  by  the  government  of  Spain. 
Our  preliminary  determinations  did  not 
change  in  this  respect. 

A  discussion  of  our  treatment  of  these 
loans  by  company  follows; 

1  EXSIDESA.  As  stated  in  our 
preliminary  determinations,  petitioners 
alleged  that  ENSIDESA  is 
uncreditworthy.  We  had  treated 
ENSIDESA  as  creditworthy  for  our 
preliminary  determinations  because  it 
had  reported  many  loans  from  private 
commercial  sources.  We  reconsidered 
our  prelimina.'^'  determination  that 
ENSIDESA  is  creditworthy  because  at 
verification  we  learned  that  many  of 
these  loans  are  guaranteed  by  INI. 

Prior  to  1979.  ENSIDESA  had  obtained 
a  considerable  portion  of  its  financing 
from  private  commercial  sources  From 
19-9-1981.  ENSIDESA  primarily 
received  government  or  government 
guaranteed  credit.  Some  commercial 
credit  did  exist  during  this  time  period 
but  the  loan  amounts  were  insignificant 
when  compared  to  ENSIDESA's 
borrowings  in  general.  The  loans  that 
did  exist  consisted  principally  of  short- 
and  medium-term  credits  or  credits  that 
had  been  renewed  for  a  number  of 
years. 

We  know  that  ENSIDESA  has  lost 
money  consistently  in  recent  years, 


losing  763  million  pesetas  in  1975,  668 
million  pesetas  in  1978, 10,902  million 
ptsetas  in  1977. 12.214  million  pesetas  in 
1978,  7.661  million  pesetas  in  1979, 15,625 
million  pesetas  in  1980  and  20,870 
million  pesetas  in  1981. 

We  also  examined  several  standard 
financial  ratios.  These  ratios  indicated 
an  uncreditworthy  situation.  The  key 
ratios  in  which  ENSIDESA  exhibited 
unhealthy  financial  behavior  in  the 
years  1977  through  1981  are  times 
interest  earned  (operating  income 
divided  by  interest  charges),  and  net 
income  as  a  present  of  sales  and  cash 
flow. 

We  also  considered  the  government's 
intervention  in  ENSIDESA  in  1978  and 
again  in  1981  with  Law  60/1978  and 
Royal  Decree  878/1981  described  above. 
Under  these  measures  the  government 
purchased  capital  in  ENSIDESA  and 
provided  it  funds  to  finance  investments 
or  working  capital. 

Given  the  government's  heavy 
involvement  in  ENSIDESA  by  1979. 
increasing  losses  and  the  continuing 
deterioration  of  the  company's  financial 
position,  we  determine  for  purposes  of 
these  investigations  that  ENSIDESA  has 
been  uncreditworthy  since  1979.  Having 
decided  to  consider  ENSIDESA 
uncreditworthy,  loans  and  loan 
guarantees  issued  or  directed  by  the 
government  of  Spain  during  the  period 
of  uncreditworthlness  are  treated 
essentially  as  equity  investments  for  the 
reasons  described  in  Appendix  2,  Using 
the  equity  methodology  described  in 
Appendix  2,  we  compared  the  national 
rate  of  return  on  equity  in  Spain  to  the 
rate  realized  by  ENSIDESA.  To  prevent 
countervailing  a  higher  subisdy  amount 
than  if  the  loan  had  been  an  outright 
grant  to  the  company,  we  limited  the 
1981  benefit  under  this  methodology  to 
the  result  that  would  be  found  if  the 
loans  were  treated  as  grants  under  the 
grant  methodology  discussed  in 
Appendix  2, 

ENSIDESA  also  received  benefits 
from  several  types  of  preferential  loans 
in  the  years  we  consider  it  creditworthy. 
ENSIDESA's  loans  were  from  INI.  and 
domestic  and  foreign  banks.  ENSIDESA 
IS  approximately  95  percent  owned  by 
INI.  INI,  as  mentioned  previously,  is  a 
public  agency  of  the  government  of 
Spain.  We  consider  funds  from  INI  to 
represent  money  from  the  Spanish 
government.  Loans  from  domestic  banks 
included  Banco  Credito  Industrial  (BCI), 
a  government  credit  institution  which 
issues  loans  directed  by  the  government 
to  the  Spanish  steel  industry.  Among  the 
loans  from  foreign  and  domestic  banks 
were  those  carrying  INI  guarantees.  In 
creditworthy  years  we  consider 
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payment  of  this  guarantee  fee  to  be  part 
of  ENSIDESA's  cost  of  debt.  We  found  a 
subsidy  flowing  from  these  loans  when 
the  interest  rate  was  less  than  the 
benchmark  interest  rate.  Generally  we 
did  not  have  comparable  loans  to 
ENSIDESA  from  private  commercial 
sources.  Therefore,  we  used  as  the  best 
information  available  the  national 
average  commercial  interest  rate 
discussed  previously.  In  those  instances 
where  we  did  not  know  the  month  in 
which  a  loan  was  obtained,  the  highest 
quarterly  interest  rate  prevalent  in  that 
year  was  used.  For  loans  in  1962  and 
1963  for  which  we  did  not  have 
benchmark  interest  rates,  we  used  as 
best  information  available  the  interest 
rate  in  1964. 

Multiple  disbursements  from  a  single 
loan  were  treated  as  individual  loans.  In 
such  cases  we  used  as  the  benchmark 
the  commercial  interest  rate  at  the  time 
of  the  disbursement. 

Two  other  categories  of  loans  were 
not  countervailed:  (a)  Loans  of 
ENSIDESA  which  reportedly  carried  no 
INI  or  government  guarantee  and  were 
not  the  result  of  a  government  mandate: 
and  (b)  loans  from  non-Spanish  official 
lending  institutions  (e  g.  U.S.  Export- 
Import  Bank)  which  were  guaranteed  by 
INI.  Such  guarantees  are  commonly 
required  by  E\-lm  type  institutions  as  a 
condition  of  this  type  of  lending  activity, 
and  therefore  the  provision  of  a 
guarantee  by  I.NI  docs  not  confer  a 
benefit  in  connfclion  with  these  types  of 
loans. 

The  countervailable  !)enefit  from  each 
loan  was  allocated  over  the  total  sales 
value  of  steel  production  of  the 
company,  We  determine  that  the  ad 
vi^Iorem  subsi.iy  for  preferential 
medium-  and  long-term  loans  to 
ENSIDESA  is  6.26  percent. 

2.  Altos  liornos  del  Mediterraneo, 
S.A.  (AHM).  As  slated  in  our 
preliminary  determinations,  petitioners 
alleged  thai  AHM  was  uncreditworthy. 
We  indicated  thp.t  the  firm  had  incurred 
significart  'i.sses  r.inging  from 
approxima'rily  twent>  five  to  forty-nine 
percent  of  sales  in  each  year  since  1977. 
In  addiiicn.  rash  fluw  has  been  negative 
and  certain  s.gpil..    nf  financial  ratios 
indicate  fin  unrreditworthy  situation 
since  19^7.  AHM  had  not  identified  any 
loans  from  private  commercial  sources 
in  the  data  submitted.  We  also 
considered  that  during  this  period  of 
large  financial  losses,  the  government  of 
Spain  purchased  equity  in  AHM.  The 
government  of  Spain  acquired  a 
significant  percentage  of  the  company  in 
1978.  In  1979,  the  government  purchased 
the  remainder  of  the  company.  While 
government  ownership  is  not  in  itself 
indicative  of  uncreditworthiness,  its 


growing  equity  participation  in  the 
absence  of  similar  investments  from 
private  sources  is  an  indication  of  the 
company's  difficulty  in  acquisition  of 
capital.  On  the  basis  of  this  information, 
we  decided  for  purposes  of  the 
preliminary  determinations  to  consider 
AHM  uncreditworthy  since  1977. 

At  verification  we  learned  that  since 
1977  AHM  obtained  suppher  credits  and 
private  commercial  loans  without 
government  affiliation  only  in  1979. 
Since  the  risk  involved  and  the  basis  for 
giving  supplier  credits  is  qualitatively 
different  than  for  long-term  loans,  we 
did  not  interpret  the  presence  of  supplier 
credits  as  an  indication  of 
creditworthiness.  The  remaining  loans 
were  solely  medium-term  loans,  used 
principally  to  make  interest  payments 
on  previously  issued  company  bonds. 
Given  the  heavy  involvement  of  the 
Spanish  government  in  this  firm  and  its 
unhealthy  financial  status  since  1977, 
the  Department  does  not  consider  these 
medium-term  loans  sufficent  proof  that 
AHM  was  creditworthy  in  1979. 

This  determination  is  consistent  with 
our  final  determinations  in  the  recent 
countervailing  duty  investigations  of 
certain  steel  products,  which  were 
published  in  August  1982  (beginning  at 
47  FR  39304).  In  the  instant  case,  the 
small  generation  of  private  loans  since 
1977  is  outweighed  by  other  factors. 
Therefore,  for  these  final  determinations 
we  continue  to  consider  AHM 
uncreditworthy  during  the  pentij  :sr7 
through  1981.  Because  we  consuier  AHM 
to  have  been  uncreditworthy,  loans  and 
loan  guarantees  issued  or  directed  by 
the  go\'ernment  of  Spain  during  the 
period  of  uncreditworthiness  are  treated 
essentially  as  equity  investments  using 
the  methodology  for  loans  to 
uncreditworthy  companies  in  Appendix 
2. 

AHM  reported  obtaining  a  loan  from 
BCI  and  three  loans  from  other  banks 
under  the  auspices  of  government 
programs  prior  to  the  period  during 
which  we  consider  it  uncreditworthy. 
We  treated  as  individual  Icins  the  three 
disbursements  that  were  n.aiJe  on  the 
BCI  loan.  Only  one  disbursemtnt 
occurred  du.-mg  AHMs  period  of 
creditworthiness.  We  did  not  have 
similar  and  contemporaneous  loans  to 
AHM  from  private  commercial  sources. 
As  best  information  available,  we  used 
the  national  average  commercial 
interest  rate  as  our  benchmark  interest 
rate.  We  used  the  methodology  for 
creditworthy  companies  described  in 
Appendix  2  to  calculate  the  subsidy 
flowing  from  the  BCI  disbursement  and 
the  three  loans  from  other  banks. 

The  countervailable  benefit  from  each 
loan  was  allocated  over  the  total  sales 


value  of  steel  production  of  the 
company.  We  determine  that  the  ad 
valorem  subsidy  for  preferential 
medium-  and  long-term  loans  tn  AHM  is 
11  10  percent. 

3.  Altos  Hornos  de  Vizcaya.  SA. 
(AHV).  Petitioners  alleged  that  AHV  is 
uncreditworthy.  We  treated  AiiV  as 
creditworthy  for  our  preliminary 
determinations  t)ecause  it  had  reported 
loans  from  private  commercial  sources. 

Certain  significant  financial  ratios 
suggest  an  uncreditworthy  situation  and 
indicate  that  the  health  of  the  company 
has  been  consistently  declining  since 
1977.  We  have  found  that  since  and 
including  1977  AHV  has  incurred 
significant  losses  in  net  income  rangmg 
from  approximately  seven  to  twenty-one 
percent  of  sales.  Also  AHV  experienced 
significant  negative  cash  flows  in  each 
year  since  1977,  the  cumulative  effect  of 
which  is  twenty-three  billion  pesetas 
over  the  five  years.  Prior  to  1979,  AI-TV 
had  obtained  a  significant  portion  of  its 
loans  from  private  commercial  sources. 
These  loans  did  not  result  from  an  INI  or 
government  of  Spain  mandate  or  appear 
to  be  otherwise  subsidized  From  1979 
through  1981,  however.  AliV  received 
significant  government  credit:  Over  10 
billion  pesetas  in  19~9  as  a  result  of  the 
1978  reconversion  law,  and  over  30 
billion  pesetas  in  1981  due  to  Royal 
Decree  878/1981  described  above.  Some 
private  commercial  credit  did  exist,  but 
none  of  this  credit  was  long  term  and 
given  the  significant  involvement  of  the 
Spanish  government  in  this  firm  and  its 
unhealthy  financial  status,  we  do  not 
consider  the  commercial  loans  that  did 
exist  to  be  sufficient  proof  of  AHV's 
creditworthiness.  In  light  of  these 
findings  we  consider  AHV  to  have  been 
uncreditworthy  since  1979,  We  are  using 
the  methodology  for  loans  to 
uncreditworthy  companies  described  in 
Appendix  2  to  determine  any  subsidies 
to  AHV  from  loans  during  its 
uncreditworthy  period, 

AHV  also  reported  ouis'andmg 
medium-and  long-'erm  loans  that  were 
obtained  prior  to  the  years  in  whichjt  is 
considered  uncreditworthy.  These 
included  loans  that  the  government  had 
specificaUv  issued  to  .^HV  or  directed  to 
the  steel  industry 

Two  of  these  loans  were  from  a 
government  credit  institution  and  were 
given  at  zero  percent  interest,  AHV  also 
reported  a  loan  received  in  1975  under 
the  Concerted  Action  Program  for  the 
steel  industry.  In  addition,  there  were 
several  loans  from  BCI, 

We  found  a  subsidy  fiowing  from 
these  loans  when  the  interest  rate  was 
less  than  our  benchmark  interest  rate. 
We  found  no  comparable  commercial 
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loans  during  this  time  period  for  AHV. 
Therefore,  we  used  as  best  information 
available  the  national  commercial  loan 
rate. 

The  normal  deferral  period  on  the  few 
private  commercial  loans  obtained  by 
AHV,  at  approximately  the  same  time  as 
the  preferential  loans,  is  about  three 
years.  AHV  reported  deferrals  of  one 
year  on  some  of  the  preferential  loans 
under  discussion.  We  considered  this 
deferral  not  to  be  a  countervailable 
benefit. 

For  the  preliminary  determinations  we 
did  not  have  sufficient  information  on 
three  loans  to  determine  if  they  were 
preferential,  because  AHV  did  not 
provide  the  original  loan  amount, 
issuance  date,  loan  length  or  interest 
rate.  We  obtained  this  information 
during  verification  and  concluded  they 
were  preferential. 

We  did  not  have  benchmark  interest 
rates  for  the  preferential  loans  in  the 
period  1959  to  1963.  We  used  as  best 
information  available  the  interest  rate 
on  bonds  issued  by  AHV  in  the  year  or 
within  one  year  of  the  date  of  each  of 
these  loans. 

We  also  found  a  number  of  loans  that 
were  not  countervailable.  These  were 
loans  from  private  commercial  sources 
reported  by  the  company  as  not  having 
resulted  from  a  government  act  or 
bearing  a  government  guarantee. 

The  countervailable  beaefit  from  each 
loan  were  allocated  over  the  total  sales 
value  of  steel  production  of  the 
company.  We  determine  that  the  ad 
valorem  subsidy  for  preferential 
medium-  and  long-term  loans  to  AMV  is 
3.01  percent. 

4.  Ahstrain.  Aristrain  had  only  one 
long-terra  loan  outstanding  during  the 
period  for  which  we  are  measuring 
subsidization.  This  loan  was  from  BCI. 
We  used  the  methodology  for  loans  to 
creditworthy  companies  to  calculate  the 
subsidy. 

The  countervailabie  benefit  from  this 
loan  was  allocated  over  the  total  sales 
value  of  steel  production  of  the 
company.  We  determine  that  the  ad 
valoremTl  subsidy  to  Aristrain  for  this 
preferential  long-term  loan  is  Oil 
percent. 

5.  IDB.  IDB  reported  long-term  loans 
outstandin  during  the  period  for  which 
we  are  measuring  subsidization.  These 
loans  were  from  BCI.  We  used  the 
methodology  for  loans  to  creditworthy 
companies  to  calculate  the  subsidy. 

The  countervailable  benefit  from  this 
loan  was  allocated  over  the  total  sal>'s 
value  of  steel  production  of  the 
company.  We  determine  that  the  ad 
valorem  subsidy  to  IDB  for  preferential 
long-term  loans  is  0.06  percent. 


6.  Orbegozo.  POC  entered  into 
receivership  on  September  29, 1980.  This 
effectively  suspended  payments  of 
principal  and  interest  on  all  debt  of  the 
company.  In  October  1982,  a 
receivership  referee  submitted  to  the 
court  a  plan  recommending  how  POC 
should  proceed.  A  decision  is  not 
expected  on  this  plan  until  February, 
1983.  The  pre-receivership  debt 
consisted  primarily  of  bank  loans  and 
loans  from  suppliers.  The  bank  loans 
were  comprised  of  normal  short-  and 
long-term  commercial  credits  including 
privileged  circuit  working-capital  loans 
and  loans  from  BCI.  Post-receivership 
debt  consists  primarily  of  credit  from 
suppliers. 

In  limited  cases  such  as  this,  where 
the  court  has  specifically  recognized  a 
company's  receivership,  we  find  the 
benefits  associted  with  loans 
incorporated  in  the  receivership  debt 
cease  to  exist.  As  no  preferential  loans 
were  found  in  the  post-receivership 
period,  we  have  determined  that  POC  is 
not  receiving  benefits  from  loans  during 
the  period  for  which  we  are  measuring 
subsidization. 

7.  Tuyper.  Tuyper  reported 
outstanding  loans  during  the  period  for 
which  we  are  measuring  subsidization. 
Two  loans  were  obtained  from  BCI.  We 
used  the  methodology  for  loans  to 
creditworthy  companies  to  calculate  the 
subsidy. 

Any  countervailable  benefits  from 
these  loans  were  allocated  over  the  total 
sales  value  of  steel  production  of  the 
company.  We  determine  that  the  ad 
valorem  subsidy  to  Tuyper  for 
preferential  long-term  loans  is  0.03 
percent. 

8.  FASA.  FASA  reported  loans 
outstanding  during  the  period  for  which 
we  are  measuring  subsidization.  They 
included  loans  from  BCI.  two  of  which 
were  obtained  under  the  concerted 
.^ction  Program  for  the  steel  industry. 
We  found  a  subsidy  flowing  from  these 
loans  when  the  interest  rates  were  less 
than  the  benchmark  rate  discussed 
earlier.  Mjltiple  disbursements  were 
made  under  both  of  these  loans.  Each 
disbursement  was  treated  as  a  separate 
loan  for  purposes  of  these 
determinations. 

The  countervailable  benefit  from  this 
loan  WHS  allocated  over  the  total  sales 
value  of  steel  production  of  the 
company.  We  determine  that  the  ad 
valorem  subsidy  to  F.ASA  for  its 
preferential  medium-  and  long-term 
loans  is  0.21  percent. 

9  Echevarria.  Echevarria  did  not 
respond  to  our  questionnaire  but  was 
identified  by  the  government  of  Spain  as 
a  producer  and  exporter  of  the  products 
under  investigation.  In  our  prehminary 


determinations,  we  applied  to  it  the 
subsidy  rates  for  all  other 
manufacturers,  producers  or  exporters 
of  the  investigated  certain  steel 
products.  However,  in  the  Department's 
concurrent  investigations  involving 
certain  stainless  steel  products  from 
Spain,  we  have  information  (which  we 
quantified)  on  certain  benefits  directed 
to  Echevarria  by  the  Spanish 
government.  We  considered  this 
information  to  be  the  best  available 
information  in  these  investigations  as 
well.  As  these  benefits  were  not 
attributed  to  specific  products,  we  are 
using  this  quantification  in  these  final 
determinations  as  the  best  available 
information  on  the  benefits  received  by 
this  firm. 

Therefore,  we  determine  that  the  ad    . 
valorem  subsidy  for  these  loans  to 
Echevarria  is  11.48  percent. 

2.  Short-term  Preferential  Loans,  In 
Spain  short-term  borrowing  is  for  any 
period  up  to  18  months.  The  only  short- 
term  borrowing  reported  by  the 
companies  under  investigation  was  that 
obtained  under  the  Privileged  circuit 
Exporter  Credits. 

The  government  of  Spain  requires  all 
Spanish  commercial  banks  to  maintain  a 
specific  percentage  of  their  lendable 
funds  in  privileged  circuit  accounts. 
These  funds  are  made  available  to 
exporters  at  preferential  interest  rates 
through  a  variety  of  credit  programs. 
While  there  is  no  direct  outlay  of 
government  funds,  the  benefits 
conferred  on  jthe  companies  are  the 
result  of  a  government-mandated 
program  to  promote  exports.  Of  the  four 
privileged  circuit  programs  identified  in 
the  notice  of  initiation,  we  determine 
that  certain  steel  producers  benefited 
from  one,  the  working-capital  loans 
program. 

Under  the  privileged  circuit  program, 
firms  may  obtain  working-capital  loans 
for  less  than  one  year,  the  total  of  which 
is  not  to  exceed  a  specified  percentage 
of  their  previous  year's  exports.  In  1981 
this  percentage  for  firms  without 
exporter's  cards  was  20  percent  until 
November,  when  it  was  decreased  to  16 
percent.  For  firms  with  government- 
issued  exporter's  cards,  the  applicable 
rates  were  30  percent  before  November 
and  24  percent  thereafter.  On  April  14, 
1982,  the  percentage  was  further 
reduced  to  22.5  percent  for  firms  with 
exporter's  cards  and  to  15  percent  for 
firms  without  such  cards.  All 
respondents  in  these  investigations  have 
exporter's  cards. 

In  1981,  the  privileged  circuit  working- 
capital  loan  interest  rate  ceiling 
mandated  by  the  government  was  10 
percent.  Including  fees  and 
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commissions.  Working-capital  loans  are 
available  throu^out  Spain  to  all 
exporters  meeting  eligibility 
requirements.  In  such  instances  we 
calculated  the  subsidy  by  comparing  the 
preferential  interest  rate  with  the 
national  averege  commercial  interest 
rate  on  loans  with  similar  terms  and 
conditions. 

The  loans  obtained  by  the 
manufacturers,  producers,  and  exporters 
in  Spain  of  the  products  under 
investigation  were  approximately  one 
year  in  length.  We  determined  that  for 
June  through  December,  1981,  the  period 
when  most  firms  received  their  working- 
capital  loans,  the  average  prime  interest 
rate  was  16.94  percent  for  loans  of 
approximately  one  year  and  that  the 
average  borrower  paid  2  percentage 
points  over  the  prime  rate  for  loans  of 
this  type.  As  the  10  percent  working- 
capital  loan  rate  includes  fees  and 
commissions,  we  also  made  an  addition 
of  0.5  percent  to  the  commercial  rate, 
which  by  Spanish  law  is  the  maximum 
allowable  charge  for  fees  and 
commissions.  Based  on  this  data  we 
determined  the  national  average 
commercial  interest  rate  to  average 
borrowers  to  be  19.44  percent  for  one- 
year  loans,  including  fees  and 
commissions. 

To  determine  the  benefit,  the  interest 
differential  of  9.44  percent  was  applied 
to  the  total  privileged  circuit  working- 
capital  loans  of  producers  exporting  the 
subject  merchandise  to  the  United 
States  in  1981.  The  total  working-capital 
loan  figure  for  1981was  comprised  of  the 
actual  loans  received  by  ENSIDESA, 
AHM.  AHV,  Aristrain,  Tuyper,  IDB,  and 
FASA.  While  Orbegozo  had  used  the 
program  in  the  past,  it  had  not  obtained 
privileged  circuit  working-capital  loans 
as  recently  as  calendar  year  1981.  Forjas 
y  Aceros  de  Reinosa  indicated 
participation  in  the  program,  but  did  not 
give  us  enough  information  to  calculate 
a  rate.  Therefore,  we  are  not  including  it. 
The  total  working-capital  loan  figure 
was  prorated  over  the  sales  values  of  all 
exports  of  these  seven  companies  in 
1981  to  arrive  at  an  ad  valorem  subsidy 
to  certain  steel  products, with  the 
exception  of  Orbegozo,  of  1.53  percent. 

As  mentioned  earlier,  Orbegozo  is  in 
receivership.  We  consider  any  benefits 
associated  with  pre-receivership 
privileged  circuit  working-capital  loans 
to  have  been  lost  when  the  loans  were 
incorporated  into  Orbegozo's 
receivership  debt.  However,  Orbegozo 
received  these  benefits  in  the  past  and  if 
its  financial  condition  improves, 
Orbegozo  could  again  qualify  for  and 
obtain  benefits  under  this  program  in 
the  futuew.  For  that  reason,  Orbegozo  is 


not  being  excluded  from  the  final 
determinations  in  these  investigations. 

B.  Capital  Infusions 

The  petitioners  allege  that  the 
integrated  steel  companies  have 
received  equity  infusions  from  the 
government  of  Spain  under  Law  60/1978 
and  Decree  878/1981. 

A  discussion  of  these  capital  infusions 
on  a  company-by-company  basis 
follows: 

1.  ENSIDESA.  INI  purchased  new 
stock  issuances  of  ENSIDESA  in  1979 
and  1981.  We  do  not  consider  such 
equity  infusions  by  the  government  or 
its  agencies  to  be  subsidies  perse.  They 
are  subsidies  only  when  the  investments 
are  made  on  terms  inconsistent  with 
commercial  considerations.  As 
discussed  earlier,  ENSIDESA  has 
recorded  significant  and  persistent 
losses  in  each  year  since  1977.  Where 
such  losses  exist,  and  other  financial 
indicators  are  such  as  to  discourage 
normal  commercial  investors,  we  treat 
equity  infusions  as  potentially  giving 
rise  to  a  subsidy  on  the  subject 
merchandise. 

We  have  further  determined  that 
these  equity  infusions  in  1979  and  1981 
were  available  to  cover  losses  and  thus 
we  expensed,  in  the  year  it  was 
received,  the  amount  of  the  subsidy  that 
was  used  to  cover  losses  of  the  previous 
year  (See  Appendix  2).  This  subsidy  is 
equal  to  the  difference  between  the 
market  price  and  the  government's 
purchase  price  of  the  equity.  Since 
ENSIDESA's  stock  is  traded  on  the  stock 
market,  we  obtained  the  average  stock 
price  of  the  company  prior  to  the  lime  of 
INI's  purchases.  We  then  compared  the 
market  price  of  the  new  stock  issued  to 
the  government  with  the  actual  value  to 
the  company  of  the  government's  equity 
purchases.  If  the  actual  value  was 
greater  than  the  market  value,  we  found 
the  difference  to  be  a  subsidy.  We  used 
the  market  price  for  ENSIDESA's  stock 
as  our  comparison  because  the  stock 
was  traded  on  the  Spanish  stock 
exchange  and  our  countervailing  duly 
law  indicates  a  strong  presumption  for 
using  market-based  methods  of  value. 

The  equity  infusions  in  1979  exceeded 
E.NSIDESA's  cash-based  losses.  We 
treated  the  excess  as  a  grant  and 
allocated  it  over  15  years,  the  average 
useful  life  of  capital  assets  in  steel  mills. 
While  the  1981  entire  stock  issuance  by 
ENSIDESA  was  subscribed  by  INI.  we 
included  in  this  determination  o,:!y 
those  shares  paid  for  by  L\'l  in  that  year. 
This  portion  of  the  equity  infusion  was 
less  than  1980  cash-based  losses  and 
was  entirely  expensed  in  1981,  the  year 
it  was  received. 


We  allocated  the  1981  portions  of 
these  equity  infusions  in  ENSIDESA 
over  its  total  sales  value  of  steel 
production  to  arrive  at  an  ad  valorem 
subsidy  of  2.33  percent. 

2.  AHM.  AHM  is  owned  entirely  by 
INI.  As  stated  earlier,  these 
shareholdings  were  obtained  during  a 
period  when  AHM  was  experiencing 
significant  and  persistent  losses.  We 
treated  these  infusions  as  potentially 
giving  rise  to  a  subsidy  on  the  subject 
merchandise  because  these  equity 
purchases  were  made  on  terms 
inconsistent  with  commercial  ' 

considerations  at  the  time  of  purchase. 

AHM's  stock  has  never  been  traded 
on  the  market.  We  review  the  return  the 
government  received  on  its  equity 
investments  where,  as  in  this  case,  there 
is  no  market  price.  To  the  extent  that  in 
any  year  the  government's  rate  of  return 
on  its  investment  is  less  than  the 
average  rate  of  return  on  equity  . 

investments  in  Spain  in  that  year,  its        \ 
equity  infusion  is  a  subsidy. 

AHM  issued  12  billion  pesetas  worth 
of  new  shares  of  stock  in  1978.  INI 
bought  4  billion  pesetas  worth  of  stock 
and  private  stockholders  bought  8 
billion  pesetas,  increasing  its  ownership 
from  zero  percent  in  1977  to  33. 3  percent 
in  1978.  In  1979.  INI  bought  thn  existing  8 
bilhon  pesetas  of  stock  from  private 
shareholders,  which  they  had  just 
purchased  in  1978,  as  well  as  all  other 
privately  held  stock,  which  was  of 
marginal  value.  Private  shareholdings  in 
the  company  dropped  from  66.6  percent 
in  19"8  to  zero  in  1979,  Government 
shareholdings  increased  in  1979  to  100 
percent.  Any  benefit  from  the  price  L\I 
paid  for  the  1979  purchase  of  stock  from 
private  shareholders  would  be  passed  to 
these  shareholders  and  not  to  AHM. 
Therefore,  we  did  not  treat  this  purchase 
ris  potentially  giving  rise  to  a  subsidy  on 
the  subject  merchandise. 

In  1980.  LN'I  owned  100  percent  of 
AHM.  .N'ew  issuances  of  stock  in  that 
year  were  purchased  entirely  by  INI. 
While  INl  subscribed  to  six  biUion 
pesetas  worth  of  stock,  it  only  paid  2.79 
billion  pesetas  of  this  amount  in  1980. 
The  remaining  3.21  billion  was  paid  in 
1981. 

Royal  Decree  878/1981  authorizes  INI 
to  purchase  8.0  billion  pesetas  of  stock 
from  AHM  in  1981.  At  verification  we 
learned  that  INI  subscribed  to  nine 
billion  pesetas  worth  of  new  stock  in 
1981. 1.\I  piiid.  however,  only  three 
billion  pesetas  of  this  amount,  the 
remainder  to  be  due  later.  Therefore,  the 
amount  AHM  actually  received  from  INI 
in  19i31  from  sales  of  stock  was  6  21 
billion  pesetas.  For  these  final 
determinations,  we  are  including  in  our 
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analysis  only  the  amount  paid  for  equity 
purchases  in  AHM. 

To  determine  if  the  government's 
investments  gave  rise  to  a  subsidy  on 
the  merchandise  under  investigation,  we 
compared  the  rate  of  return  the 
government  received  on  its  investment 
in  AHM  with  the  average  rate  of  return 
on  equity  investments  in  Spain  in  1981. 
We  used  earnings  yield  as  the 
nationwide  benchmark  for  return  on 
equity.  Since  the  government's  return 
from  its  holdings  in  AHM  was  less  than 
the  average  return  for  the  country  as  a 
whole,  we  treated  these  equity 
purchases  as  subsidies. 

We  have  further  determined  that 
these  equity  infusions  were  used  to 
cover  AHM's  cash-based  losses.  The 
equity  infusion  in  1980  was  exceeded  by 
AHM's  cash-based  losses  in  1979,  and 
was  entirely  expensed  in  the  year  it  was 
received.  The  equity  infusion  m  1978 
and  1981  exceeded  AHM's  losses  in  1977 
and  1980  respectively.  We  treated  these 
excess  infusions  as  grants  and  allocated 
them  over  15  years  using  the 
methodology  for  grants  in  Appendix  2. 

We  allocated  the  amount  of  the  equity 
investments  in  AHM  received  in  1981 
and  its  excess  capital  infusions  in  1978 
over  its  total  sales  value  of  steel 
production  to  arrive  at  an  ad  valorem 
subsidy  of  25.62  percent. 

3.  AHV.  At  verification  we  learned 
that  L\I  purchased  0.925  percent  of 
AHV's  stock  in  1981.  This  is  the  only 
stock  of  AHV  held  by  any  government 
agency.  L\I  bought  this  stock  not  from 
AHV  but  from  private  shareholders. 
AHV  does  not  own  any  of  its  own  stock 
and  has  not  issued  any  new  shares  since 
1979.  Since  AJ-fV  did  not  receive  any 
funds  as  a  result  of  this  transaction,  we 
determine  that  there  is  no  subsidy. 

Therefore,  we  determine  that  AHV 
has  not  received  subsidies  as  a  result  of 
government  equity  infusions. 

C.  Grants 

1.  Orhegozo.  At  verification,  we 
learned  that  Orbegozo  had  received 
funds  from  Aceriales.  the  specialty  steel 
association.  Aceriales  is  comprised  of 
representatives  of  the  specialty  steel 
industry  and  the  government,  through 
the  end  of  1981,  virtually  all  of 
Aceriales'  funds  came  from  the  Spanish 
central  or  Basque  regional  governments. 
Aceriales'  disbursement  to  Orbegozo 
took  the  form  of  an  untied  cash  grant 
and  was  intended  to  maintain  Orbegozo 
until  a  reconversion  plan  could  be 
implemented.  We  find  this  grant  to  be  a 
subsidy.  We  further  determined  that  this 
grant  was  available  to  cover  the  losses 
of  the  previous  year,  and  thus  we 
expensed  it  in  the  year  it  was  received. 
(See  Appendix  2) 


2.  Echevarrfa.  In  its  investigations 
concerning  certain  stainless  steel 
products  from  Spain  as  previously 
mentioned,  the  Department  has 
information  which  it  quantified  on 
certain  benefits  directed  to  Echevarria 
by  the  Spanish  government.  These 
benefits  included  untied  cash  grants 
from  Aceriales.  As  these  benefits  were 
not  attributed  to  specific  products,  we 
are  using  this  quantification  in  these 
final  determinations  as  the  best 
available  information  on  the  benefits 
received  by  this  firm. 

Therefore,  we  determine  that  the  ad 
valorem  subsidy  for  these  grants  to 
Echevarria  is  2.07  percent. 

II.  Programs  Determined  Not  To  Confer 

Subsidies 

V\'e  determined  that  subsidies  are  not 
hc:ng  provided  to  manufacturers, 
producers,  or  exporters  in  Spain  of  the 
products  under  investigation,  under  the 
following  programs. 

.4  Des^ravacion  Fiscal  a  la  Exportacion 
(DFEj 

Spain  employs  a  cascading  tax 
system.  A  turnover  tax  (IGTE)  is  levied 
on  each  sale  of  a  product  through  its 
various  stages  of  production,  up  to  (but 
not  including)  the  ultimate  sale  at  the 
retail  level.  The  DFE  is  the  mechanism 
used  in  Spain  for  the  rebate  of  these 
accumulated  taxes  (hereafter  referred  to 
as  "indirect  taxes")  upon  exportation  of 
that  product.  In  calculating  the  DFE     * 
payments  to  be  rebated  to  exporters,  the 
Spanish  used  an  input-output  table  of 
the  economy  that  estimated  indirect  tax 
incidences  on  a  sectoral  basis.  This  is 
the  basis  for  a  schedule  of  border  taxes 
(ICGI)  designed  to  subject  imported 
goods  to  a  tax  burden  equivalent  to  that 
borne  by  an  identical  or  similar  item 
produced  in  Spain.  The  DFE  is  tied  by 
law  to  the  level  of  the  ICGI. 

To  demonstrate  the  indirect  tax 
incidence  on  each  product  under 
investigation,  the  government  of  Spain 
provided  a  "structure  of  cost"  analysis 
of  each  product.  This  identified  inputs 
incorporated  into  each  product,  the 
percentage  each  input  comprised  of  the 
export  price  of  each  product,  and  the 
indirect  tax  incidence  burdening  each 
input.  The  "structure  of  cost"  indicated 
that  billets,  the  major  input  physically 
incorporated  into  hot-rolled  carbon  steel 
bars,  accounted  for  approximately  79 
percent  of  the  export  price  of  the 
product.  For  cold-formed  carbon  steel 
bars,  the  physically  incorporated  input 
of  hot-rolled  bars  comprised 
approximately  69  percent  of  its  export 
price.  Blooms  and  slabs,  the  major 
inputs  in  structural  shapes  and  hot- 
rolled  carbon  steel  plate,  accounted  for 


approximately  66  percent  and  80  percent 
respectively,  of  these  investigated 
products'  export  prices.  Reduced  coils 
and  zinc  slabs  represented 
approximately  85  percent  of  the  export 
price  of  galvanized  carbon  steel  sheet. 
The  major  input  identified  in  cold-rolled 
carbon  steel  sheet  was  hot-rolled  coils 
accounting  for  approximately  85  percent 
of  its  export  price.  The  remaining  factors 
in  the  cost  of  producing  each  of  the 
subject  products  were  not  identified  in 
the  "structure  of  cost"  and,  therefore, 
were  not  considered  in  calculating  of  the 
total  indirect  tax  incidence  of  items 
physically  incorporated  into  the 
production  of  these  products.  We 
verified  the  inputs  and  their 
relationships  to  the  export  price  of  the 
finished  product  from  each  company's 
production  records.  Our  verification  of 
these  figures  indicated  that  the 
government  of  Spain's  "structure  of 
cost"  inputs  and  percentages  reasonably 
represented  the  investigated  companies' 
actual  experience. 

Based  on  the  1980  IGTE  tax  rate  of  2.4 
percent,  the  total  indirect  tax  burden 
(including  two  final  stage  taxes)  in  1980 
on  each  product  under  investigation  was 

10.31  percent  for  carbon  steel  structural 
shapes,  12.28  percent  for  hot-rolled 
carbon  steel  plate,  13.47  percent  for 
galvanized  carbon  steel  sheet,  12.19 
percent  on  hot-rolled  carbon  steel  bars, 

11.32  percent  on  cold-formed  carbon 
bars  and  14.07  percent  on  cold-rolled 
carbon  steel  sheet.  The  DFE  rate  in  1980 
did  constitute  an  overrebate  of  indirect 
taxes  because  the  DFE  rebate  for  each 
product  was  14.5  percent. 

However,  in  January  1981,  the 
government  of  Spain  increased  the  IGTE 
rate  by  58  percent  to  3.8  percent;  and  in 
January  1982,  further  increased  the  IGTE 
to  4,6  percent.  As  a  result  of  these 
increases  in  the  tax  rate,  the  indirect  tax 
burden  on  each  product  exceeds  the  14.5 
percent  DFE  rate  and  the  overrebate  is 
eliminated.  Therefore,  we  determine 
that  the  current  DFE  rebate  of  14.5 
percent  is  less  than  the  indirect  tax 
burden  currently  borne  by  each  product 
under  investigation  and  thus,  in  these 
cases,  the  DFE  does  not  confer  a 
subsidy. 

B  Amendment  of  Annual  Finance 
Investment  Plans 

The  government  of  Spain  allowed 
ENSIDFSA  and  AHM  to  obtain 
additional  loans  by  permitting 
amendments  to  the  companies'  annual 
finance  plans.  This,  in  itself,  is  not  a 
subsidy.  Benefits  that  result  from  the 
loans  this  amendment  made  possible  are 
dealt  with  in  the  manner  described  in 
the  loans  section  of  this  notice. 


IMI 
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C.  Research  unJ  Dp\  p/upnient  (R&D] 
fncentives 

Firms  located  in  Spain  may  receive 
governmpnt  loans  covering  up  to  50 
percent  of  the  cost  of  R  8t  D  projects.  Up 
'o  90  percent  of  the  government's  share 
may  be  forgiven.  The  remaining  10 
percent  is  treated  as  an  interest-free 
loan.  Earlier  projects  received  interest- 
free  loans  for  a  maximum  of  50  percent 
of  the  cost  of  the  project  without  the 
.^rant  feature.  We  have  determined  that 
FNSIDESA,  AHV,  and  Echevarria  were 
nart  of  a  consortium  which  recived  a  R  & 
i)  loan  in  1974.  ENSIDESA  received 
idditional  assistance  for  a  three-year 
project  in  1981.  We  verified  that  this 
funding  is  not  awarded  on  a  regional  or 
industry-specific  basis.  In  view  of  the 
i;.:3nera!  availability  of  this  assistance  on 
t  qual  terms,  we  do  not  consider 
participation  in  the  program  to  convey  a 
subsidy  under  the  Act. 

/I  Export  Credit  Insurant  e 

The  Compania  Espanola  de  Seguros 
tie  Credito  a  la  Exportacion.  S.A. 
(CESCE],  51  percent  of  which  is  owned 
:  v  the  government  of  Spain,  provides 
t^xport  insurance  to  cover  commercial 
rind  political  risks,  exchange  rate 
fluctuations  and  inflation  risks.  No  other 
insurance  company  provides  smiiiar 
rtuerage  in  Spain.  Oniy  Aristrain  used 
CESCE  insurance  on  certain  of  its 
siiipments  to  the  United  States.  In  our 
pieliminary  determinations  we  st.^ted 
that  we  did  not  have  sufficient 
nifoirnation  about  CESCE  to  ev.iluate  its 
operations. 

The  government  owns  a  majority  of 
CESCE's  stock  and  holds  six  of  fdiiileen 
-■iHts  on  CESCE's  Board  of  Directors. 
C'SCE  receives  no  funds  from  the 
yovernment.  According  to  CESCE's 
recent  annual  report,  its  insurance 
premiums  cover  the  long-term  costs  of 
the  Hiburance  program.  Therefore,  we 
determine  that  respondent's  use  oi 
CESCE  export  insurance  is  not  a 
subsidy. 

E.  Deferral  of  Tax  and  Social  Seruritv 
Debt 

In  our  preliminary  determinalii)i,is  we 
•stated  that  Decree  878/1981  permits  the 
integrated  steel  producers  to  defer 
payment  of  the  tax  debt  the  companies 
have  with  the  public  Treasury  and 
Social  Security.  At  verification  we 
learned  that  this  is  not  the  case.  The 
authority  for  deferrals  is  general 
legislation.  Such  deferrals  are  available 
on  equal  terms  to  all  firms  in  Spain.  The 
Royal  Decree  discourages  the  integrated 
steel  producers  from  using  this  general 
legislation.  The  Decree  states  that  as  a 
condition  to  obtaining  the  benefits 


contained  in  the  Decree,  the  integrated 
<iee!  companies  must  pay  all  new 
amounts  due  the  Pubbc  Treasury  and 
Social  Security.  We  have  consequently 
determined  that  the  Spanish  steel 
producers  did  not  receive  a 
countervailable  benefit  from  their 
deferrals  of  these  debts. 

F.  Fmanaal  Assistance  in  Reduction  of 

Labor  Force 

Certain  workers  who  retire  as  a  result 
of  the  reconversion  of  the  stee'  industry 
are  eligible  for  assistance  under  the 
t^eneral  Social  Security  System  in  Spain, 
In  our  preliminary  determinations,  we 
stated  that  Decree  8''8/l981  indicates 
that  fifty  percent  of  the  financing  for  this 
assistance  will  be  borne  by  the  .iffected 
company  and  fifty  percent  will  come 
from  the  Investment  Plan  for  Labor 
Protection.  We  learned  at  verification 
that  this  IS  not  the  case.  Thi.^;  Decree 
i,'ives  workers  between  the  ages  of  60 
and  H5  the  option  of  working  or  retiring. 
Emplojees  electing  to  retire  receive  until 
age  65  compensation  equivalent  to  the 
salary  they  would  have  received  from 
the  company  had  they  continued 
working.  The  company  must  pay  the 
difference  between  the  employee  s 
pension  amoimt  and  the  emplo\  ee  s 
salary.  In  addition,  social  security 
payments  must  continue  to  be  made  on 
the  employee.  The  couipany  is 
respoiisible  for  one-half  of  this  amount. 
The  second  half,  iiorma'ly  paid  bv  the 
employee,  is  paid  by  the  government 
through  the  Investment  Plan  for  Labor 
Piotection.  Any  benefit  from  this 
rirrangenient  passes  to  the  retiree  and 
not  the  steel  companv.  Therefore  we 
h.ive  determined  that  this  assistance 
does  not  give  rise  to  a  subsidy  on  the 
subject  merchandise. 

in.  Programs  Determined  Not  To  Be 
Used 

We  have  detei mined  tiiat  the 
following  programs  which  werf' 
identified  in  the  notice  of  'Initiation  of 
C^ountervailing  Duty  Investigations  of 
Certain  Steel  Products  from  Sp  lin  '  are 
not  used  by  the  manufacturers 
producers,  or  exporters  in  Sp.nn  of  the 
products  under  investigation 

A.  Certain  Privileged  Circuit  Exporter 

Credits 

Privileged  Circuit  Exporter  Credits 
were  discussed  in  general  previously  in 
this  notice.  One  program,  working- 
capital  loans,  has  been  determmetj  to 
provide  subsidies  to  manufacturers, 
producers  or  exporters  of  the  products 
under  investigation.  The  three  remaining 
privileged  circuit  programs  identified  in 
our  notice  of  initiation  were  not  utilized. 
They  are: 


(IJ  Commerrial  services  loans 

(2)  Short-tenn  export  credit 

(3)  Prefinancing  exports 

B.  Warehouse  Construction  Loans 

Exporters  desiring  to  construct 
warehouse  facilities  adjacent  to  loading 
zones  may  borrow  70-^5  percent  of  the 
total  investment.  Respondents  slate  they 
received  no  loans  under  this  program. 
Our  verification  of  company  records  and 
loan  documents  corroborates  this 
statement. 

C.  Regional  Investment  Incentive 

Programs 

The  government  of  Spain,  as  well  as 

regional  and  municipal  authorities, 
provides  in\  estment  incentive  programs 
which  vary  according  to  the  region  of 
the  country.  We  have  determined  that 
none  of  the  steel  companies  in  these 
investigatioiis  has  participated  in  these 
regional  programs. 

D.  Accelerated  Depreciation  and 
R.eduction  in  Taxes 

Decree  669/74  permits  the  steel 
industry  to  employ  accelerated 
depreciation  of  non-liquid  investments 
and  to  obtain  a  substantial  reduction  in 
certain  taxes.  At  \  erification  we  found 
no  evidence  of  these  allegations. 

IV.  Petitioners'  Comments 

Comment  1 

Petitioners  argue  that  E.\SlUESA's 
and  AIJV's  financial  conditions 
demonstrate  that  these  companies  are 
uncreditworthy. 

DOC  Position 

We  find  ENSIDESA  and  AHV 
uncreditworthy  for  the  reasons 
described  under  the  section  for  these 
companies4n  the  part  of  this  notice 
entitled  "Preferential  Loans." 

Comment  2 

The  petitioners  state  that  we  should 
include  cold-rolled  sheet  in  our 
determination  of  critical  circumstances. 

since  imports  of  this  product  were  very 
high  from  the  third  quarter  of  1981 
through  the  second  quarter  of  1982. 

DOC  Position 

Recent  import  tonnage  levels  are  only 
one  of  the  factors  we  consider  in 

determining  whether  there  is  a 
rrasonable  basis  to  believe  or  suspect 
that  there  have  been  massive  iniports 
over  a  relatively  short  penod.  We  also 
(  onsider  the  following;  recent  import 
penetration  levels:  changes  in  import 
penetration  levels:  whether  recent 
imports  are  significantly  above  the 
average  calculated  over  the  last  3)i->ear 
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(January  1979-August  1982):  and 
whether  the  pattern  of  imports  over  that 
3)^  years  period  may  be  explained  by 
seasonal  swings.  Based  upon  our 
consideration,  we  have  determined  thdt 
in  the  context  of  the  steel  industry, 
imports  of  cold-rolled  carbon  steel  sheet 
from  Spain  do  not  appear  massive  over 
a  relatively  short  period  [March  through 
August). 

Comment  5  , 

The  petitioners  note  in  their 
posthearing  brief  that  the  government  of 
Spain  may  have  provided  new  subsidies 
to  the  integrated  steel  industry  during 
1981-1983. 

DOC  Position  I 

If  countervailing  duty  orders  are 
eventually  issued,  these  benefits  will  be 
examined  during  annual  administrative 
reviews  under  section  751  of  the  Act. 

Comment  8 

The  petitioners  state  that  we  should 
change  our  methodology  so  that  we  may 
countervail  loans  received  in  1981.  If 
countervailing  duty  orders  are  issued, 
petitioners  state  that  the  benefit  from 
these  1981  loans  will  not  be  ascertained 
until  sometime  in  the  future  Petitioners 
argue  that  this  is  an  unjustifiably  long 
delay 

DOC  Position  I 

Most  of  the  loans  made  in  1981  do  not 
have  any  payments  made  in  1981. 
Consequently,  we  believe  that  the 
benefits  conferred  by  such  loans  do  not 
arise  until  1982.  If  countervailing  duties 
orders  are  issued  in  these  investigations. 
these  benefits  will  be  examined  during 
annual  administrative  reviews  under 
section  751  of  the  Act.  In  that  case, 
additionaJ  duties  would  be  collected  on 
subsequent  shipments  to  the  extent  that 
the  net  subsidies  determined  during  the 
annual  review  are  greater  than  the 
countervailing  duties  under  the  order. 

Comment  7 

The  petitioners  allege  that  when 
companies  become  delinquent  on  their 
social  security  and  tax  bills,  this  delay 
in  payment  acts  as  a  subsidy. 

DOC  Position 

The  government  of  Spain  penalizes 
companies  which  are  delinquent  in  their 
payments  of  taxes.  There  is  no 
moratorium  or  forgiveness  of  the  debt. 
This  is  standard  policy  applicable  to  all 
Spanish  industries,  steel  included. 
Therefore  no  subsidy  exists. 

Comment  8 

The  petitioners  state  that  the  Spanish 
steel  companies  receive  reductions  in 


{  ertain  taxes  and  can  accelerate 
depreciation. 

DOC  Position 

We  found  no  evidence  that  the 
Sp.ini.sh  steel  producers  took  advantage 
of  these  benefits. 

Comment  9 

The  petitioners  state  that  the 
government  of  Spain,  in  order  to 
decrease  the  number  of  workers,  gives 
incentives  to  the  steel  companies  so  that 
they  will  allow  workers  to  take  early 
retirement. 

DOC  Position 

Any  benefits  from  early  retirement  are 
p.Tssed  on  to  the  employee,  not  the  steel 
company.  [For  a  more  detailed 
discussion  of  this  program,  see  the 
section  entitled  "Financial  Assistance  in 
Reduction  of  Labor  Force"  under 
Programs  Determined  Not  To  Confer 
Subsidies.") 

Comment  W 

Counsel  for  petitioners  argues  that  the 
DFE  is  a  subsidy  under  section  771(5) 
ar'd  Item  (g)  of  Annex  A  to  the  Subsidies 
Code  and  may  not  be  offset  by  the 
indirect  taxes  paid.  They  further  argue 
that  the  legislative  history  of  the  Act  did 
not  intend  for  tax  systems  such  as  the 
Spanish  cascade  system  to  be  brought 
under  the  administrative  practice  of 
finding  that  the  non-excessive  remission 
of  indirect  taxes  is  not  a  subsidy. 

DOC  Position 

The  Department  addressed  this  issue 
in  detail  in  the  Final  Affirmative 
Countervailing  Duty  Determination — 
Prestressed  Concrete  Steel  Wire  Strand 
from  Spam  (47  FR  28723).  The 
Department  does  not  consider  the  non- 
excessive  rebate  of  indirect  taxes  to  be 
a  subsidy  The  Court  of  International 
Trade  upheld  the  Department's  position 
on  this  matter  in  Industrial  Fasteners 
Croup  American  Importers  Association 

V  United  States,  2  CIT ,  slip.  Op. 

81-99.  October  29,  1981.  Therefore,  the 
use  of  offsets  is  not  an  issue  here.  The 
Department  notes  further  that  the  non- 
excessive  remission  of  cascading  taxes 
is  specifically  provided  for  in  Item  h  of 
the  Illustrative  List  of  Export  Subsidies 
and  that  this  list,  which  is  an  annex  to 
the  Agreement  on  Interpretation  and 
Application  of  Articles  VI,  XVI,  and 
XXIII  of  the  General  Agreement  on 
Tariffs  and  Trade,  is  incorporated  by 
reference  in  our  countervailing  duty 
laws. 

Comment  11 

Counsel  argues  that  the  amount  of 
IGTE  tax  burden  borne  by  a  product 


does  not  depend  on  the  number  of 
components  physically  incorporated  in 
the  product,  but  rather  on  the  number  of 
stages  of  turnover  that  the  inputs  went 
through  before  being  assembled  into  a 
product.  The  data  obtained  from  input- 
output  tables  does  not  reflect  the 
definitive  turnovers  that  require  the 
payment  of  tax:  therefore,  the  tables 
produce  only  imprecise  estimates  of  the 
actual  tax  burden  on  products. 

DOC  Position 

The  methodology  has  been  reviewed 
by  the  Chief  Economist  in  Import 
Administration  who  has  concluded  that 
proper  techniques  were  applied  to  make 
a  reasonable  estimate  of  the  indirect  tax 
incidence  borne  by  the  products  and 
linked  to  the  rebate.  We  believe  that  the 
input-output  study  reasonably  estimates 
the  av  erage  number  of  turnovers  in  the 
Spanish  economy,  including  the  steel 
industry. 

Comment  13 

Counsel  for  petitioners  argues  that  the 
input-output  tables  are  outdated. 

DOC  Position 

The  data  base  for  the  calculation  of 
the  rebates  is  the  current-dollar,  value- 
based  coefficients  of  industry  input 
relative  to  total  industry  input  in  1958. 
These  coefficients  are  subject  to  change 
as  the  technical  structure  of  production 
and  prices  of  unit  inputs  shift  over  time. 
We  have  accepted  the  data  base  and 
methodology  used  by  the  Spanish  in 
estimating  the  tax  rebate  associated 
with  the  DFE.  In  addition,  we  believe 
that  since  price  changes,  productivity 
increases,  technical  changes  in  the 
production  function  and  industry 
substitutions  of  inputs  and  outputs  have 
a  long-term  tendency  to  compensate  for 
each  other,  on  the  average,  any 
additional  precision  that  would  be 
obtained  from  using  more  recent  values 
and  coefficients  would  have  only  a  de 
minimis  effect  on  that  calculation. 

Comment  13 

Counsel  argues  that  the  ICGI  rates  are 
not  meant  to  subject  imported  goods  to  a 
tax  burden  equivalent  to  that  borne  by 
an  identical  or  similar  item  produced  in 
Spain  but  rather  serve  to  act  as  a 
Customs  tariff.  They  cite  examples  in 
which,  for  similar  products,  the  ICGI 
more  closely  corresponds  to  the 
Customs  tariff  than  the  DFE. 

DOC  Position 

We  believe  that  the  examples  given 
by  counsel  are  exceptions  in  a  system 
which  by  and  large  operates  as 
described  earlier  in  this  notice. 


Federal  Register  /  Vol.  47.  No.  220  /  Monday.  November  15,  1982  /  Notices 


5144: 


Governments  often  decide  for  policy 
reasons  to  impose  a  border  tax  which  is 
not  necessarily  in  the  full  amount  of  the 
internal  tax  burden  of  a  particular 
product. 

Comment  14 

Counsel  questions  why  the  Spanish 
have  not  increased  the  ICGl  and  DFE  to 
correspond  to  increases  in  the  ICTE 
t.ixes  in  1981  and  again  in  1982. 

DOC  Position 

We  accept  the  explanation  of  Spanish 
officials  that  the  IGTE  increases  are  part 
of  their  plan  to  convert  to  a  value-added 
tax  system.  Adjustments  to  the  existing 
system  are  not  part  of  this  plan  and 
would  be  a  burden  administratively. 
While  the  indirect  taxes  have  increased, 
neither  Commerce  nor  Treasury  before  it 
has  ever  taken  the  position  that  a  tax 
rebate  must  be  at  least  as  much  as  the 
t:ix  incidence. 

Comment  15 

Counsel  for  petitioners  alleges  th.it  the 
()hysically  incorporated  inputs 
presented  by  the  Spanish  in  the 
"structure  of  cost"  for  each  produc:t 
under  investigation  do  not  reflect  the 
level  of  inputs  appropriate  to  determine 
the  indirect  taxes  borne  by  the  final 
product.  Counsel  argues  that  a  lower 
level  of  physically  incorporated  inputs 
than  those  presented  in  the  structure  of 
cost  by  the  Spanish  should  be  used  to 
calculate  the  indirect  tax  incidence  for 
the  integrated  steel  producers. 

DOC  Position 

In  considering  which  factors  of 
production  failed  to  satisfy  the  direc  tly 
related  test,  only  those  final  stage  inputs 
which  were  not  physically  incorporated 
in  the  exported  products  are  disallowed. 
This  is  consistent  with  past  practice  in 
this  ania  when  it  was  determined  thdt  to 
apply  the  test  to  any  previous  stage 
would  create  insuimountable 
administrative  difficulties.  We  did  not 
u.se  a  lower  level  of  physically 
iiv-orpt-Tiited  inputs  than  those 
presenied  by  the  Spanish  in  the 
"structure  of  costs  '  because  we  consider 
those  inputs  to  be  final  stage  inputs 
piiysicaliy  incorporated  into  the 
investigated  products. 

Comment  16 

Counsel  for  petitioners  states  thai 
subsidies  from  preferential  loans  are 
understated  because  we  have 
inconsistently  considered  the  time  value 
of  money  in  our  calculations.  Counsel 
suggests  that  in  our  methodology  we 
Ignored  the  time  value  of  money  when 
we  allocated  the  present  value  of  the 
subsidy  back  over  time. 


DOC  Position 

While  it  may  not  be  clear  from  our 
notice  of  preliminary  determinations  in 
these  cases,  we  did  consider  the  time 
value  of  money  when  we  reallocated  the 
present  value  of  loan  benefits  bark  over 
the  life  of  the  loan  in  question.  Our 
methodology  in  the  preliminary 
determinations  has  not  changed  in  this 
respect. 

V.  Respondents'  Comments 

Comment  1 

Counsel  for  the  respondents  states 
that  AHM  should  be  considered 
creditworthy  since  1978  because  it  sold 
stock  to  private  shareholders  in  1978. 
Counsel  also  argues  that  severrd  of  the 
companies  whose  creditworthiness  is  in 
question  have  obtained  private  loans  in 
this  recent  period  of  losses,  which 
shows  that  they  are  worthy  of  credit 

DOC  Position 

We  find  AHM.  ENSIDESA  and  AHV 
uncreditworthy  for  the  years  and 
reasons  described  under  the  section  for 
these  companies  in  the  part  of  this 
notice  entitled  "Preferenti.il  lonns." 

Comment  2 

Counsel  for  respondents  states  Ih.it 
capital  received  by  them  from  the 
government  does  not  constitute  a 
countervdildble  benefit.  He  re-isons  that 
\}\e  Spanish  government  m  the  mid 
1970's  suppressed  prices  and  the  steel 
companies  consequently  lost  money. 
Now,  it  argued,  the  government  is 
making  up  for  the  losses  that  it  caused 
the  industry  earlier. 

DOC  Position 

Domestic  subsidies  are 
rounlervuildbie  where  they  .ire 
provided  or  required  by  go^  I'mment 
dction  to  a  specific  enterpnse  or 
industry  or  group  of  enterprises  or 
industries."  The  statute  does  not  permit 
us  to  offset  a  subsidy  even  though  the 
government  claims  it  was  given  to 
compensate  for  some  regional  or  other 
disadvantage. 

Comment  3 

Counsel  for  respondents  argues  that 
the  benchmark  interest  rates  used  m  the 
preliminary  determinations  are 
extraordinarily  high  so  that  banks  ni.iy 
recover  operating  losses  incurred  when 
they  participate  in  statutonly  mandated, 
public  interest  investment  programs 
which  involve  low  interest  loans,  such 
as  the  privileged  circuit  program.  The 
steel  industry  borrows  significant 
amounts  commercially  as  well  as 
participates  in  the  priviiedged  circuit 
programs.  Counsel  contends  that  the 


steel  industry  in  fact  recei\es  no  sut>«!)d\ 
since  It  ends  up  paying  for  the  lower 
privileged  circuit  rates  through  the 
higher  commercial  rates  and  charges.  If 
the  program  is  determined  to  convey  a 
countervailahle  benefit,  counsel  argues 
thai  the  benchmark  ra'es  should  be 
adjusted  downward. 

DOC  Position 

The  banks  may  have  increased  their 
commercial  interest  rates  to  pay  for  the 
cost  of  the  privileged  circuit  program 
The  fact  that  everyone,  including  the 
steel  companies,  pays  these  higher 
commercial  rates  does  not  eliminate  the 
benef'ts  ron\eyed  to  exporters 
participating  in  the  program   We  do  no 
agree  that  for  this  reason  the  benchmark 
interest  rates  should  be  adjusted 
downward.  We  are,  in  fact,  proscnlx^d 
by  law  from  making  the  kind  of  offset 
that  counsel  suggests.  The  benchmark 
interest  rates  used  in  these  final 
determinations  represent  the 
commercially  availiihle  rates  on 
comparable  loans. 

Comment  4 

Counsel  argues  that  in  the  preliminary 
determinations  the  Department 
overstated  the  weighted-average 
subsidy  in  connection  with  the  working 
capital  loans  by  not  using  short-term 
commercial  interest  rates  published  by 
the  Bank  of  Spain  reflecting  rates 
actually  charged  for  short-term  loans 
and  by  not  taking  into  account  the 
prepayment  of  interest  on  working- 
capital  loans. 

DOC  Position 

The  Bank  of  Spain  interest  rates 
referred  to  by  counsel  were  first 
published  for  the  period  June  through 
December  1982.  They  arp  described  in  a 
Bank  of  Spain  publication  as  the 
weighted-average  medium  rates  for 
loans  with  personal  guarantees.  During 
verification  we  found  short-term  loans 
with  and  without  guarantees.  We  are 
not  using  the  rates  proposed  by  counsel 
because  these  rates  do  not  lake  into 
consideration  loans  made  with  other 
forms  of  guarantees  or  loan.s  v.  thoul 
benefit  of  gurantees. 

Concerning  prepayment  of  interest, 
the  pa\m('iit  terms  tin  thise  loans  are 
not  mandated  by  the  government  They 
are  negotiated  with  the  bank  and  vary 
with  the  company  It  is  not  our  policy  on 
broad,  national  lending  programs  such 
as  this  one  to  make  adjustments  on  a 
loan-by-loan  basis.  Furthermore  we  do 
not  believe  that  our  calculations  wmiM 
be  significantly  affected  since 
commercial  loans  carry  the  same  tcrniv 
ami  would  similarly  be  adiiisteii 
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Comment  5 

Counsel  contends  that  privileged 
circuit  working-capital  loans  of  one  year 
or  less  are  taken  out  in  approximately 
June  of  each  yeair  and,  therefore,  any 
calculation  of  interest  differential  for 
loans  obtained  in  1980  and  paid  in  the 
first  6  months  of  1981  should  reflect  the 
difference  between  the  applicable  June 
1980  working-capital  rate  and  short-term 
commercial  interest  rates 

DOC  Posit  Jon 

Our  calculations  include  the 
privileged  circuit  working-capital  loans 
obtained  in  1981.  Therefore,  we  used  the 
interest  differential  in  effect  in  1981 
when  these  loans  were  received  to 
calculate  any  benefit 

Comment  6 

Respondent's  counsel  argue  that  a 
company-specific  benchmark  should  be 
used  to  determine  the  benefit  conferred 
to  a  company  from  the  privileged  circuit 
working-capital  loan  program.  One 
counsel  argues  that  it  is  inherently 
unfair  to  use  the  same  benchmark  for 
both  a  company  in  poor  financial 
condition  and  one  in  good  financial 
condition. 

DOC  Position  I 

If  the  preferential  loan  is  part  of  a 
broad,  national  lending  program  such  as 
this  one,  we  use  a  national  average 
commercial  interest  rate  as  our 
benchmark.  However,  in  general,  we  did 
not  find  the  commercial  rates  on 
comparable  short-term  loans  to  vary 
significantly  according  to  the  financial 
health  of  the  company.  , 

Comment  7 

Counsel  for  the  respondent  argues 
that  Commerce  is  in  error  in  determining 
that  imports  of  structurals  and  plate 
were  "massive  . . .  over  a  relatively 
short  period  of  time".  Counsel  further 
disagrees  that  the  operating  capital  loan 
program  is  inconsistent  with  the  Code 
because  such  financing  fs  in  accord  with 
the  OECD  arrangement  on  export 
credits  and  is,  therefore,  consistent  with 
Item  k  of  the  Illustrative  List  of  Export 
Subsidies  (the  List)  which  is  an  annex  to 
the  Code. 

DOC  Position  ' 

For  the  reasons  described  in  the 
section  of  this  notice  entitled  "Critical 
Cinnimstacces"  and  in  our  preliminary 
determinations,  we  continue  to  believe 
that  there  have  been  massive  imports  of 
carbon  steel  structural  shapes  over  a 
relatively  short  period.  However,  in 
view  of  decreased  import  penetration 
and  tonnage  levels,  we  no  longer  find 
that  there  have  been  massive  imports  of 


carbon  steel  plate  over  a  relatively  short 
period. 

With  regard  to  the  issue  of  Code 
consistency,  the  Department  believes 
that  short-term  credits  are  not  covered 
by  the  OECD  arrangement,  which 
-  applies  to  loans  of  not  less  than  two 
years  duration.  Therefore,  the  provisions 
of  paragraph  2  of  Item  k  of  the 
Illustrative  List  are  not  relevant.  Since 
the  loans  are  made  available  at  less 
than  the  cost  of  money  to  the  Spanish 
Government,  the  Department  has 
concluded  that  the  program  is 
inconsistent  with  the  terms  of  paragraph 
1  of  Item  k  and,  therefore,  with  the 
Code. 

Critical  Circumstances 

In  our  preliminary  deterniinations,  we 
preliminarily  found  critical 
circumstances  to  exist  with  respect  to 
carbon  steel  structural  shapes  and 
carbon  steel  plate,  but  not  to  exist  with 
respect  to  the  other  products  subject  to 
these  investigations.  However,  we  noted 
that  Spain  had  recently  acceded  to  the 
Subsidies  Code  with  a  time-limited 
reservation  concerning  its  current  export 
subsidy  programs.  We  indicated  that 
prior  to  our  final  determinations,  we 
would  consult  with  the  Office  of  the  U.S. 
Trade  Representative  as  to  what,  if  any, 
legal  effect  this  reservation  has  upon  our 
critical  circumstances  determinations. 

Upon  further  consideration  of  data 
available  to  us  at  the  time  of  our 
preliminary  determinations  and,  more 
importantly,  of  newly  available  data 
concerning  imports  in  July  and  August, 
we  reaffirm  our  earher  view  that  there 
have  been  massive  imports  of  carbon 
steel  structural  shapes  from  Spain  over 
a  relatively  short  period.  However,  in 
view  of  significantly  decreased  import 
penetrations  and  tonnage  levels  in  July 
and  August,  we  determine  that  imports 
of  carbon  steel  plate  from  Spain  were 
not  massive  over  a  relatively  short 
period.  Therefore,  we  determine  that 
critical  circumstances  do  not  exist  for 
carbon  steel  plate. 

We  have  further  finally  determined 
that  carbon  steel  structural  shapes 
benefited  from  Privileged  Circuit 
Exporter  Credits,  which  are  an  export 
subsidy.  The  only  remaining  issue  is 
whether  that  export  subsidy  "is 
inconsistent  with  the  Agreement" 
(Subsidies  Code)  despite  Spain's 
reservation  to  its  accession  to  the  Code. 

We  have  carefully  considered  the 
precise  test  of  Spain's  reservation,  and 
have  consulted  with  the  Office  of  the 
U.S.  Trade  Representative.  We  have 
concluded  that  Spain's  reservation  does 
not  preclude  us  from  finding,  for 
purposes  of  a  critical  circumstances 
determination,  that  Privileged  Circuit 


Exporter  Credits  are  inconsistent  with 
the  Subsidies  Code. 

Therefore,  we  determine  that  critical 
circumstances  exist  with  respect  to 
imports  of  carbon  steel  structural  shapes 
from  Spain,  and  do  not  exist  for  any 
other  product  subject  to  these 
investigations. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act,  we  have  verified  data  used  in 
making  our  final  determination.  During 
this  verification,  we  followed  normal 
procedures,  including  discussions  with 
government  officials,  inspection  of 
documents,  and  inspection  of 
manufacturers  records.  In  certain  cases 
where  no  information  was  provided,  we 
used  best  information  available  as 
discussed  in  the  notice. 

Administrative  Procedures 

The  Department  has  afforded 
interested  parties  an  opportunity  to 
present  oral  views  in  accordance  with 
its  regulations  (19  CFR  355.35).  A  public 
hearing  was  held  on  October  1. 1982.  In 
accordance  with  the  Department's 
regulations  (19  CFR  355.34(a)),  written 
views  have  been  received  and 
considered. 

Suspension  of  Liquidation 

The  suspension  of  liquidation  ordered 
in  our  preliminary  affirmative 
countervailing  duty  determinations  shall 
remain  in  effect  until  further  notice.  In 
the  case  of  carbon  steel  plate,  we  are 
directing  the  U.S.  Customs  Service  to 
terminate  the  retroactive  suspension  of 
liquidation  ordered  on  this  product  at 
the  time  of  the  preliminary 
determinations  and  to  release  any  bond 
and  refund  any  cash  deposit  required 
with  respect  to  entries  of  this 
merchandise  the  liquidation  of  which 
was  suspended  retroactively  under 
section  703  of  the  Act.  The  retroactive 
suspension  of  liquidation  ordered  on 
carbon  steel  structural  shapes  at  the 
time  of  the  preliminary  determinations 
shall  continue. 

The  estimated  net  subsidy  for  each 
firm  and  for  each  product  is  changed  as 
follows: 


Manufa0urBrs    pfOduc9fS    exporters 


Empresa  Nacional  Siderurgica,  S.A : 

Carton  steel  ttructural  shapes 

Htrt-rolied  cartxjo  steel  plate „ 

Cokl-rolled  cart)on  steel  sheet _ 

Galvanized  cartxxi  steal  sheet 

Altos  Homot  CM  Mediterranao.  S.A.:  CoM-roDad 

cartxxi  steal  sheet 

Altos    Homoe    Oe    Viicaya.    SA:    Qalvanizad 
cartwn  sleel  sheet „ „ 


Ad 
valorem 

rale 
iperceni) 


10  12 
10  12 
10  12 
10  12 

38.2S 
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Ad 

Manulacturers  producers '  mporters 

vMxem 
rale 

{percent) 

Jose  Mana  Anstrain.  S.A..  Cartx)n  steel  structural 

1.64 

Industrias    Del    Besos,   SA:    Hot-rotled   caftxxi 

steel  t)ars ^ „ 

159 

Pedro  Orbegozo  y  Cia,  S.A.: 

Cdd-fofmed  cartxjn  steel  bars »... 

Tuypef.  SA  Cold-tOfTned  cart)on  steel  bars _.. 

1.56 

Hot-rolled  cartxyi  steel  bars 

174 

Cj-ir\.irrmot\  mrtvwi  ■Maal  ham     

1.74 

S  A  Echevama; 

Hot-rolled  carbon  steel  bars 

15.08 

Cold-formed  carbon  steel  bars _ 

15.08 

All  other  manutacturers.  producers,  and  export- 

ers   of    the    product   urKJer   mvestigaton.   as 

follows: 

Carbon  steel  structural  shapes _ 

1012 

10  12 

38^5 

Gatvanized  carbon  steel  sheet _    

10.12 

Hot-rolled  carbon  sleel  bars   

15  08 

Cdd-formed  cartxjn  steel  bars 

15.08 

As  explained  above,  we  have 
determined  that  no  subsidy  is  currently 
being  provided  to  Pedro  Orbegozo  y  Cia. 
S.A.  Therefore,  all  estimated 
countervailing  duties  deposited 
subsequent  to  the  preliminary 
determinations  on  entries  of 
merchandise  manufactured  by  Orbegozo 
shall  be  refunded  and  the  appropriate 
bonds  released.  However,  because  of  its 
financial  condition  and  its  past 
participaton  in  certain  programs  knowm 
to  convey  countervailable  benefits, 
Orbegozo  is  not  being  excluded  from 
these  final  affirmative  countervailing 
duty  determinations. 

We  are  directing  the  United  States 
Customs  Service  to  require  a  cash 
deposit  or  bond  in  the  amount  indicated 
above  for  ecah  entry  of  the  subject 
merchandise  entered  on  or  after  the  date 
of  publication  of  this  notice  in  the 
Federal  Register.  Where  the 
n.anufacturer  is  not  the  e.vporter,  and 
the  manufacturer  is  known,  the  rate  for 
the  manufacturer  shall  be  used  in 
determining  the  amount  of  cash  deposit 
or  bond.  If  the  manufacturer  is 
unknown,  the  rate  for  all  other 
manufacturers/producers/exporters 
shall  be  used. 

Where  a  compnay  specifically  listed 
above  has  not  exported  one  of  the 
products  under  investigation  during  the 
period  for  which  we  are  measuring 
subsidization,  the  cash  deposit  or  bond 
amount  for  these  products  shall  be 
based  on  the  highest  rate  for  the 
investigated  products  that  were 
exported  by  that  company. 

This  suspension  will  remain  in  effect 
until  further  notice.     " 

ITC  Notifications 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determinations.  In  addition,  we  are 


making  available  to  the  ITC  all 
nonprivileged  and  nonconfidential 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration.  The  ITC  will  determine 
within  45  days  of  the  publication  of  this 
notice  whether  these  imports  are 
materially  injuring,  or  threatening  to 
materially  injure,  a  U.S.  industry.  If  the 
rrC  determines  that  material  injury,  or 
threat  of  material  injury,  does  not  exist, 
this  proceeding  will  be  terminated  and 
any  bonds  posted,  or  cash  deposited  as 
a  result  of  the  suspension  of  liquidation 
will  be  refunded  or  cancelled.  If, 
however,  the  ITC  determines  that  such 
injury  does  exist,  within  7  days  of 
notification  by  the  ITC  of  that 
determination,  we  will  issue  a 
countervailing  duty  order,  directing 
Customs  officers  to  assess 
countervailing  duties  on  certain  steel 
products  from  Spain  entered,  or 
withdrawn  from  warehouse,  for 
consumption  after  the  suspension  of 
liquidation,  equal  to  the  net  subsidy 
determined  or  estimated  to  e.\is!  .is  a 
result  of  the  annua!  review  process 
prescribed  by  section  751  of  the  Act.  The 
provision  of  section  707(a)  of  the  Act 
will  apply  to  the  first  directi-.e  for 
assessment. 

This  notice  is  pjulisheJ  pursuant  to 
section  705(d)  of  the  Act  and  §  355.33  of 
the  Department  of  Commerce 
Regulations  (19  CFR  355.33). 
Lawrence  ).  Brady. 
Assistant  Secretary  for  Trade  Administration. 

Appendix  1 — Description  of  Products 

For  purpose  of  these  investigations; 

1.  the  term  "carbon  sleel  structural 
shapes" cowTS  hot-rolled,  forged, 
extruded,  or  draw^n,  or  cold-fcrmed  or 
cold-finished  carbon  steel  angles, 
shapes,  or  sections,  not  drilled,  not 
punched,  and  not  otherwise  advanced, 
and  not  conforming  completely  to  the 
specifications  given'in  the  headnotes  to 
Schedule  6,  Part  2  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSAj.  for  blooms,  billets. 
slabs,  sheet  bars,  bars,  wire  rods,  plates, 
sheets,  strip,  wire,  rails,  joint  bars,  tie 
plates,  or  any  tubular  products  set  forth 
in  the  TSUSA,  having  a  maximum  cross- 
sectional  dimension  of  3  inches  or  more, 
as  currently  provided  for  in  items 
609.8005,  609.8015,  609.8035,  609.8041,  or 
609.8045  of  the  TSUSA.  Such  products 


are  generally  referred  to  as  structural 
shapes. 

2.  the  term  "hot-rolled  carbon  steel 
plate" covers  hot-rolled  carbon  steel 
products,  whether  or  not  corrugated  or 
crimped;  not  pickled;  not  cold-rolled:  not 
in  coils;  not  cut,  not  pressed,  and  not 
stamped  to  non-rectangular  shape; 
0.1875  inch  or  more  in  thickness  and 
over  8  inches  in  width:  as  currently 
provided  for  in  items  607  6615.  or  607.94, 
of  the  Tariff  Schedules  of  the  United 
States  annotated  ("TSUSA  "J:  and  hot-  or 
cold-rolled  carbon  steel  plate  which  has 
been  coated  or  plated  with  zinc 
including  any  material  which  has  been 
painted  or  otherwise  covered  after 
having  been  coated  or  plated  with  zinc, 
as  currently  provided  for  in  items 
608.0710  and  608.11  of  the  TSUSA. 
Semifinished  products  of  solid 
rectangular  cross  section  with  a  width  at 
least  four  times  the  thickness  in  the  as 
cast  condition  or  processed  only  through 
primary  mill  hot  rolling  are  not  included. 

over  12  inches  in  width;  as  currently 
provided  for  in  items  608.1920,  608.2120, 
or  608.2320  of  the  TSUSA.  Hot-rolled 
carbon  steel  strip  originally  rolled  less 
than  12  inches  in  width  and  containing 
over  0,25  percent  carbon  is  not  included. 

3.  the  term  "cold-rolled  carbon  steel 
sheet"  covers  the  following  cold-rolled 
carbon  steel  products.  Cold-rolled 
carbon  steel  sheet  is  a  cold-rolled 
carbon  steel  product,  whether  or  not 
corrugated  or  crimped  and  whether  or 
not  pickled;  not  cut,  not  pressed,  and  not 
stamped  to  non-rectangular  shape;  not 
coated  or  plated  with  metal;  over  12 
inches  in  width  and  in  coils  or  if  not  in 
coils  under  0.1875  inch  in  thickness;  as 
currently  provided  for  in  items  607.8320 
of  607.8344  of  the  Tariff  Schedules  of  the 
United  States  Annotated  ("TSUSA  "). 
PLEASE  MOTE  THA  T  THE 
DEFIMTIOM  OF  COLD- ROLLED 
CARBOS  S  TEEL  SHEET  I.\'CL  UDES 
SOME  PRODUCTS  CLASSIFIED  AS 
"PLATE" !.\  THE  TSUSA  fTEM 
607.83201. 

4. the  term  "galvanized  carbon  steel 
sheet"  covers  hot-  or  cold-rolled  carbon 
steel  sheet  which  has  been  coated  or 
plated  with  zinc  including  any  material 
which  has  been  painted  or  otherwise 
covered  efter  having  been  coated  or 
plated  with  zinc,  as  currently  provided 
for  in  items  608, 070,  608. 0730.  608.11  or 
608.13  of  the  Tariff  Schedules  of  the 
L'nited  States  Annotated  fT^USA  "J. 
NOTE  THA  T  THE  DEFLATION  OF 
GALVANIZED  CARBON  STEEL  SHEET 
INCLUDES  SOME  PRODUCTS 
CLASSIFIED  AS  "PL^TE"  IN  THE 
TSUSA  (ITEMS  608.0710  AND  608. 7 ;; 
Hot-  or  cold-rolled  carbon  steel  sheet 
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which  has  been  coated  or  plated  with 
metal  other  than  zinc  is  not  included. 

5.  the  tenn  "hot-rolled  carbon  steel 
bars" covers  hot-roUed  carbon  steel 
products  of  solid  section  which  have 
cross  sections  in  the  shape  of  circles, 
segments  of  circles,  ovals,  triangles, 
rectangles,  hexagons,  or  octagons,  not 
cold-formed,  and  not  coated  or  plated 
with  metal,  as  currently  provided  for  in 
items  606.8310.  606.8330,  or  606.8350  of 
the  Tariff  Schedules  of  the  United  States 
Annotated. 

6.  the  term  "cold-formed  carbon  steel 
bars" covers  cold-formed  carbon  steel 
products  of  solid  section  which  have 
cross  sections  in  the  shape  of  circles, 
segments  of  circles,  ovals,  triangles, 
rectangles,  hexagons,  or  octagons, '  as 
currently  provided  for  in  terms  606.8805 
or  606.8815  of  the  Tariff  Schedules  of  the 
United  States  Annotated. 

Appendix  2 — Methodology 

Several  basic  issues  are  common  to 
the  countervailing  duty  investigations  of 
certain  steel  products  initiated  by  the 
Department  of  Commerce  ("the 
Department")  on  February  1, 1982;  e.g.. 
government  assistance  through  loans, 
equity  infusions,  loss  coverage,  research 
and  development  projects  and  labor 
programs.  This  appendix  describes  in 
some  detail  the  general  principles 
applied  by  the  Department  when  dealing 
with  these  issues  as  they  arise  within 
the  factual  context  of  these  cases. 
Including  the  investigations  concerning 
Spain.  This  appendix,  although 
reflecting  substantially  the  same 
principles  applied  in  the  preliminary 
determinations  (see  "Preliminary 
Affirmative  Countervailing  Duty 
Determinations,  Certain  Steel  Products 
from  Spain  (47  FR  38161).  does  describe 
some  changes  in  methodology.  These 
changes  are  principally  in  the  area  of 
funds  for  loss  coverage. 

Grants 

Petitioner  alleged  that  numerous 
grants  have  been  provided  to  the 
respondent  steel  compaines  for  various 
purposes.  Under  section  771(5)(B)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act) 
(19  U.S.C.  1677(5)(B)).  domestic 
subsidies  are  countervailable  where 
they  are  "provided  or  required  by 
government  action  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries"  (emphasis 
added). 

The  legislative  history  of  Title  VII  of 
the  Act  states  that  where  a  grant  is 
"tied"  to — that  is.  bestowed  specifically 
to  purchase — costly  pieces  of  capital 


'  Initiation  notice  imended  by  deleting  after 
octagons  "and  not  coated  or  plated  with  metal.* 


equipment,  the  benefit  flowing  from  the 
grant  should  be  allocated  in  relation  to 
the  useful  life  of  that  equipment.  A 
subsidy  for  capital  equipment  should 
also  be  "front  loaded"  in  these 
circumstances:  that  is.  it  should  be 
allocated  more  heavily  to  the  earlier 
years  of  the  equipment's  useful  life. 
reflecting  its  greater  commercial  impact 
and  benefit  in  those  years.  ■ 

Prior  to  these  cases  on  certain  steel 
products,  the  Department  allocated  the 
face  value  of  the  grant,  in  equal 
increments,  over  the  appropriate  time 
period.  For  large  capital  equipment,  we 
used  a  period  of  half  the  useful  life  of 
the  equipment  purchased  with  the  grant 
In  each  year  we  countervailed  only  that 
year's  allocated  portion  of  the  total 
grant.  For  example,  a  hypothetical  grant 
of  $100  million  used  to  purchase  a 
machine  with  a  20-year  life  would  have 
been  countervailed  at  a  rate  of  $10 
million  per  year  (allocated  over  the 
appropriate  product  group)  for  10  years, 
beginning  in  the  year  of  receipt. 

This  allocation  technique  has  been 
criticized  for  not  capturing  the  entire 
subsidy  because  it  ignores  the  fact  that 
money  has  a  changing  value  as  it  moves 
through  time.  It  has  been  argued  that 
SlOO  million  today  is  much  more 
valuable  to  a  grant  recipient  than  $10 
million  per  year  for  the  next  10  years, 
since  the  present  value  (the  value  in  the 
initial  year  of  receipt)  of  the  series  of 
payments  is  considerably  less  than  the 
amount  if  initially  given  as  a  lump  sum. 
We  agree  with  this  position.  As  long  as 
the  present  value  (in  the  year  of  grant 
receipt)  of  the  amounts  allocated  over 
time  does  not  exceed  the  face  value  of 
the  grants,  we  are  consistent  with  both 
our  domestic  law  and  international 
obligations  in  that  the  amount 
countervailed  will  not  exceed  the  total 
net  subsidy. 

The  present  value  of  any  series  of 
payments  is  calculated  using  a  discount 
rate.  We  have  determined  that  the  most 
appropriate  discount  rate  for  our 
purposes  is  the  "risk-free"  rate  as 
indicated  by  the  secondary  market  rate 
for  long-term  government  debt  (in  the 
home  country  of  the  com.pany 
investigation).  The  basic  function  of  the 
"present  value"  exercise  is  to  allocate 
money  received  in  one  year  to  other 
years.  Domestic  interest  rates  perform 
this  function  within  the  context  of  an 
economy.  The  foundation  of  a  country's 
interest  rate  structure  is  usually  its 
government  debt  interest  rate  (the  risk- 
free  rate).  All  other  borrowings 
incorporate  this  risk-free  rate  and  add 
interest  overlays  reflecting  the  riskiness 
of  the  funded  investment. 

When  we  allocate  a  subsidy  over  a 
number  of  years  it  is  not  the  intention  of 


the  Department  to  conmient  on  or  judge 
the  riskiness  of  the  project  undertaken 
with  the  subsidized  funds,  nor  to 
evaluate  the  riskiness  of  the  company  as 
a  whole.  We  do  not  intend  either  to 
speculate  how  a  project  would  have 
been  financed  absent  government 
involvement  in  the  provision  of  funds. 
Rather,  we  simply  need  a  financial 
mechanism  to  move  money  through  time 
so  as  to  accurately  reflect  the  benefit  the 
company  receives.  We  believe  that  the 
best  discount  rate  for  our  purposes  is 
one  which  is  risk  free  and  applicable  to 
all  commercial  actors  in  the  country.   '-   ' 
Therefore  we  have  used  in  this  final 
determination  long-term  government 
debt  rates  (as  reflected  in  the  secondary 
market)  as  our  discount  rates. 

For  costly  pieces  of  capital  equipment, 
we  believe  that  the  appropriate  time 
period  over  which  to  allocate  the 
subsidy  is  its  entire  useful  life.  In  the 
past,  we  allocated  the  subsidy  over  only 
half  the  useful  life  in  order  to  "front 
load"  the  countervailing  duties,  thereby 
complying  with  the  legislative  intent  of 
the  Act.  However,  so  long  as  we 
allocate  the  subsidy  in  equal  nominal 
increments  over  the  entire  useful  Ufe,  it 
will  be  effectively  front  loaded  in  real 
terms  (as  long  as  a  positive  discount 
rate  is  used)  since  money  tomorrow  is 
bss  valuable  than  money  today. 

For  this  steel  investigation  we  have 
allocated  a  grant  over  the  useful  life  of 
equipment  purchased  writh  it  when  the 
value  of  that  grant  was  large  (in  these 
investigations,  greater  than  $50  miljion) 
and  specifically  tied  to  pieces  of  capital 
equipment.  Where  the  grant  was  small 
(generally  less  than  one  percent  of  the 
company's  gross  revenues  and  tied  to 
items  generally  expensed  in  the  year 
purchased,  such  as  wages  or  purchases 
of  materials),  we  have  allocated  the 
subsidy  solely  to  the  year  of  the  grant 
receipt.  We  construe  that  a  grant  is 
"tied"  when  the  intended  use  is  known 
to  the  subsidy  giver  and  so 
acknowledged  prior  to  or  concurrent 
with  the  bestowal  of  the  subsidv.  All 
other  grants  are  allocated  over  15  years, 
a  period  of  time  reflecting  the  average 
useful  life  of  capital  assets  in  steel  mills. 
The  15-year  period  is  based  on  Internal 
Revenue  Service  studies  of  actual 
experience  in  integrated  mills  in  the  U.S. 
We  are  using  this  time  period  because 
we  sought  a  uniform  period  of  time  for 
these  allocations  and  this  was  the  best 
available  estimate  of  the  average  steel 
assets  life  worldwide.  We  could  not 
calculate  the  average  life  of  capital 
assets  on  a  company-by-company  basis, 
since  different  accounting  principles, 
extraordinary  write-offs,  and  corporate 
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reorganizations  yielded  extremely 
inconsistent  results. 

Funds  to  Cover  Losses 

In  the  preliminary  determinations  we 
did  not  distinguish  funds  (either  in  the 
form  of  untied  grants  or  equity 
infusions]  which  were  available  for  loss 
coverage  from  other  grants  or  equity 
infusions.  We  stated  that  since  grants 
used  for  loss  coverage  often  have  the 
effect  of  helping  keep  the  firm  in 
business,  we  allocated  the  beneHt  over 
15  years  when  the  funds  were  in  the 
form  of  a  grant  or  used  the  appropriate 
equity  methodology  when  the  loss 
coverage  funds  were  in  the  form  of 
equity. 

Between  the  preliminary  and  final 
determinations  we  received  the 
comments  and  suggestions  of  various 
interested  parties  principally  contained 
in  the  pre-  and  post-hearing  briefs.  In 
addition,  we  sought  the  advice  of  the 
Department's  accountants  and  outside 
consultants  on  the  issue  of  the 
appropriate  treatment  of  funds  for  loss 
coverage.  Based  on  the  above,  we  have 
decided  not  to  allocate  the  subsidy 
benefit  of  these  funds  over  time  but 
rather  to  allocate  them  to  the  year  of 
receipt. 

We  have  done  so  on  the  advice  of 
these  accounting  experts  in  order  to 
reflect  the  nature  of  the  liabilities  giving 
rise  to  the  loss.  These  liabilities  are 
generally  the  basic  costs  of  operations 
[e.g.,  wages,  materials,  certain  overhead 
expenses) — items  generally  expensed  in 
the  year  incurred. 

We  calculated  the  magnitude  of  the 
loss  from  a  company's  financial 
statements  beginning  with  net  earnings 
and  working  back  to  a  cash-based 
measure  of  loss.  We  allocated  to  loss 
coverage  only  those  grants  and  equity 
infusions  which  were  truly  cash  inflows 
into  the  company  and  were  actually 
available  to  cover  losses. 

In  any  instances  in  which  infusions 
were  specifically  tied  to  loss  coverage, 
we  allocated  such  infusions  accordingly. 
If  infusions  were  not  so  tied,  we 
concluded  that  general,  untied  grants 
were  a  more  logical  source  of  loss 
coverage  assistance  than  general 
infusions  of  equity.  Accordingly,  in 
making  these  allocations  we  treated 
funds  available  from  grants  as  the 
primary  source  of  monies  available  for 
loss  coverage.  We  allocated  funds 
available  from  equity  infusions  to  loss 
coverage  only  in  the  absence  of  grants 
or  after  available  grant  funds  had  been 
exhausted. 

We  generally  treated  such  cash 
inflows  as  covering  the  losses  innirred 
in  the  previous  fiscal  year  and  allocated 
the  subsidy  benefit  flowing  from  such 


funds  to  the  year  of  their  receipt.  An 
exception  was  made  where  losses  were 
.continually  covered  by  a  special 
arrangement  with  the  government  (as 
through  the  use  of  a  special  reserve 
account).  In  these  cases,  since  the  funds 
for  loss  coverage  were  accessible  as  the 
losses  arose,  we  allocated  the  benefit 
flowing  from  these  funds  to  the  period  in 
which  the  losses  occurred- 

Loans  and  Loan  Guarantees  for 
Companies  Considered  Creditworthy 

In  these  investigations,  various  loan 
activities  give  rise  to  subsidies.  The 
most  common  practices  are  the 
extension  of  a  loan  at  a  preferential 
interest  rate  where  the  government  is 
either  the  actual  lender  or  directs  a 
private  lender  to  make  funds  available 
at  a  preferential  rate,  or  where  the 
government  guarantees  the  repayment 
of  the  loan  made  by  a  private  lender. 
The  subsidy  is  computed  by  comparing 
what  a  company  would  pay  a  normal 
commercial  lender  in  principal  and 
interest  in  any  given  year  with  what  the 
company  actually  pays  on  the 
preferential  loan  in  that  year.  We 
determine  what  a  company  would  pay  a 
normal  commercial  lender  by 
constructing  a  comparable  commercial 
loan  at  the  appropriate  market  rate  (the 
benchmark)  reflecting  standard 
commercial  terms.  If  the  preferential 
loan  is  part  of  a  broad,  national  lending 
program,  we  used  a  national  average 
commercial  interest  rate  as  our 
benchmark.  If  the  loan  program  is  not 
generally  available — like  most  large 
loans  to  respondent  steel  companies — 
the  benchmark  used  instead,  where 
available,  is  the  company's  actual 
commercial  credit  experience  (p.^e  .  a 
contemporaneous  loan  to  the  company 
from  a  private  commercial  lender).  If 
there  were  no  similar  loans,  the  national 
commercial  loan  rate  is  used  as  a 
substitute  rate.  Finally,  where  a  national 
loan-based  interest  rate  was  not 
available,  an  average  industrial  bond 
rate  was  used  as  best  evidence. 

For  loans  denominated  in  a  currency 
other  than  the  currency  of  the  country 
concerned  in  an  investigation,  the 
benchmark  is  selected  from  interest 
rates  (either  national  or  company- 
specific,  as  appropriate)  applicable  to 
loans  denominated  in  the  same  currency 
as  the  loan  under  consideration  (where 
possible,  rates  on  loans  in  that  currency 
in  the  country  where  the  loan  was 
obtained:  otherwise,  loans  in  that 
currency  in  other  countries,  as  best 
evidence).  The  appropriate  discount  ra'e 
remains  the  risk-free  rate  as  indicated 
by  the  secondary  market  rate  for  long- 
term  debt  obligations  of  the  company's 
home  country  government.  The  subsidy 


for  each  year  is  calculated  in  the  foreign 
currency  and  converted  at  an  exchange 
rate  applicable  for  each  year. 

After  calculating  the  payment 
differential  in  each  year  of  the  loan,  we 
then  calculated  the  present  value  of  this 
stream  of  benefits  in  the  year  the  loan 
was  made,  using  the  risk-free  rate  (as 
indicated  by  the  secondary  market  for 
long-term  government  debt  in  Spain)  as 
the  discount  rate.  In  other  words,  we 
determined  the  subsidy  value  of  a 
preferential  loan  as  if  the  benefits  had 
been  bestowed  as  a  lump-surft  grant  m 
the  year  the  loan  was  given.  This 
amount  was  then  allocated  evenly  over 
the  life  of  the  loan  to  yield  the  annual 
subsidy  amounts.  We  did  so  with  one 
exception:  Where  the  loan  was  given 
expressly  for  the  purchase  of  a  costly 
piece  of  capital  equipment,  the  present 
value  of  the  payment  differential  was 
allocated  over  the  useful  life  of  the 
capital  equipment  concerned. 

For  loans  not  tied  to  capital 
equipment  with  mortgage-type 
repayment  schedules,  this  methodology 
results  in  annual  subsidies  equivalent  to 
those  calculated  under  the  methodology 
previously  employed  by  the  Department 
whereby  we  considered  the  difference  in 
total  repayments  in  each  year  of  a  loan  s 
lifetime  to  be  the  subsidy  in  that  year 
For  loans  with  constant  pnncipal 
repayments  [i.e.,  dechning  total 
repayments),  loans  with  deferral  of 
repayments,  and  loans  for  costly  capital 
equipment,  the  value  method  results  in 
e\'en  allocations  of  the  subsidy  over  the 
relevant  period.  This  effectively  front 
loads  countervailing  duties  on  these 
loan  benefits  in  the  same  manner  as 
grants  are  front  loaded. 

A  loan  guarantee  by  the  government 
constitutes  a  subsidy  to  the  extent  the 
guarantee  assures  more  favorable  loan 
terms  than  for  an  unguaranteed  loan. 
The  subsidy  amount  is  quantified  m  the 
same  manner  as  for  a  preferential  loan. 

If  a  borrowing  ccmpany  preferentially 
received  a  payment  hohday  from  a 
government  lending  institution  or  from  a 
private  lender  at  govemmrnt  direction, 
an  additional  subsidy  arises  that  is 
separate  from  and  in  addition  to  the 
preferential  interest  rate  benefit.  The 
subsidy  value  of  the  payment  holiday  is 
measured  in  the  same  manner  as  for 
preferential  loans,  by  comparing  what 
the  company  pays  versus  what  it  would 
pay  on  a  normal  commercial  loan  in  any 
given  year.  A  payment  holiday  early  in 
the  life  of  a  loan  can  result  in  such  large 
loan  payment.s  near  the  end  of  its  term 
that,  during  the  final  years,  the  loan 
recipient's  annual  payments  on  the 
subsidized  loan  may  be  greater  than 
they  would  have  been  on  an 
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unsubsidized  loan.  By  reallocating  the 
benefit  over  the  entire  life  of  the  loan 
through  the  present  value  methodology 
described  above,  we  avoid  imposing 
countervailing  duties  in  excess  of  the 
net  subsidy.  Where  we  have  sufficient 
evidence  that  deferment  of  principal  is  a 
normal  and/or  customary  lending 
practice  in  the  country  under 
consideration,  then  such  deferral  has  not 
been  considered  as  conferring  an 
additional  subsidy. 

Loans  and  Loan  Guarantees  for 
Companies  Considered  Uncreditworthy 

In  a  number  of  cases  petitioners  have 
alleged  that  certain  respondent  steel 
companies  were  uncreditworthy  for 
purposes  of  these  investigations  at  the 
time  they  received  preferential  loans  for 
guarantees,  and  that  they  could  not  have 
obtained  any  commercial  loan  without 
government  intervention. 

Where  the  company  under 
investigation  has  a  history  of  deep  or 
significant  continuing  losses,  and 
diminishing  (if  any)  access  to  private 
lenders,  we  generally  agree  with 
petitioners.  This  does  not  mean  that 
such  a  company  is  totally 
uncreditworthy  for  all  purposes. 
Virtually  all  companies  can  obtain 
limited  credit,  such  as  short-term 
supplier  credits,  no  matter  how 
precarious  their  financial  situation.  Our 
use  of  the  term  uncreditworthy  means 
simply  that  the  company  in  question 
would  not,  in  our  view,  have  been  able 
to  obtain  comparable  loans  in  the 
absence  of  government  intervention. 
Accordingly,  in  these  situations  neither 
national  nor  company-specific  market 
interest  rates  provide  an  appropriate 
benchmark  since,  by  definition,  an 
uncreditworthy  company  could  not 
receive  loans  on  these  or  any  terms 
without  government  intervention.  Nor 
have  we  been  able  to  find  any 
reasonable  and  practical  basis  for 
selecting  a  risk  premium  to  be  added  to 
a  national  interest  rate  in  order  to 
establish  an  appropriate  interest 
benchmark  for  companies  considered 
uncreditworthy.  Therefore,  we  continue 
to  treat  loans  to  an  uncreditworthy 
company  as  an  equity  infusion  by  or  at 
the  direction  of  the  government.  We 
believe  this  treatment  is  justified  by  the 
great  risk,  very  junior  status,  and  low 
probability  of  repayment  of  these  loans 
absent  government  intervention  or 
direction.  To  the  extent  that  principal 
and/or  interest  is  actually  paid  on  these 
loans,  we  have  adjusted  our  subsidy 
calculation  (which  is  performed  using 
our  equity  methodology,  infra]  to  reflect 
this.  We  have  applied  the  rate  of  return 
shortfall  (the  amount  by  which  the 
corporate  rate  of  return  on  equity  was 


lower  than  the  national  average  rate  of 
return  on  equity)  only  to  the  outstanding 
principal  in  the  year  which  we  are 
measuring  subsidization.  From  this 
amoun;  we  additionally  subtract  any 
interest  and  fees  paid  in  that  year. 
Moreover,  in  no  case  do  we  countervail 
a  loan  subsidy  to  a  creditworthy  or 
uncreditworthy  company  more  than  if 
the  government  gave  the  principal  as  an 
outright  grant. 

Short-Term  Credits 

In  all  our  cases,  even  the  most 
financially  troubled  companies  regularly 
receive  short-term  supplier  credits.  We 
find  this  type  of  debt  different  and 
easily  distinguishable  from  the  loans 
previously  discussed.  Where  a  company 
receives  private-sourced  supplier  credits 
we  have  found  this  countervailable  only 
where  they  were  at  preferential  rates 
because  of  explicit  government 
da-ection. 

Where  supplier  credits  were  not  given 
at  a  preferential  rate  directed  by  the 
government,  we  found  no  subsidy. 
Furthermore,  since  the  risk  involved  a 
basis  forgiving  supplier  credits  is 
qualitatively  different  than  for  long-term 
loans,  we  did  not  interpret  the  presence 
of  supplier  credits  as  an  indication  of 
creditworthmess. 

Equity 

Petitioners  allege  that  government 
purchases  of  equity  in  respondent  steel 
companies  confer  a  subsidy  equal  to  the 
entire  amount  of  the  equity  purchased. 
Many  respondents  claim  that  such 
equity  purchases  are  investments  on 
co.Timercial  terms,  and  thus  do  not 
confer  subsidies  on  these  companies. 

It  is  well  settled  that  neither 
government  equity  ownership  perse,  nor 
any  secondary  benefit  to  the  company 
refiecting  the  private  market's  reaction 
to  government  ownership,  confers  a 
subsidy.  Government  ownership  confers 
a  subsidy  only  when  it  is  on  terms 
inconsistent  with  commercial 
considerations.  An  equity  subsidy 
potentially  arises  when  the  government 
makes  equity  infusions  into  a  company 
which  is  sustaining  deep  or  significant 
continuing  losses  and  for  which  there 
dops  not  appear  to  be  any  reasonable 
indication  of  a  rapid  recovery.  If  such 
losses  have  been  incurred,  then  we 
consider  fro.m  whom  the  equity  was 
purchased  and  at  what  pnce,  or,  absent 
a  market  value  for  the  equity,  we 
examine  the  rate  of  return  on  the 
company's  equity  and  compare  it  to  the 
national  average  rate  of  return  on 
equity. 

If  the  government  buys  previously 
isued  shares  on  a  market  or  directly 
from  shareholders  rather  than  from  the 


company,  there  is  no  subsidy  to  the 
company.  This  is  true  no  matter  what 
price  the  government  pays,  since  any 
overpayment  benefits  only  the  prior 
shareholders  and  not  the  company. 

!f  the  government  buys  shares  directly 
from  the  company  (either  a  new  issue  or 
corporate  treasury  stock)  and  similar 
shares  are  traded  in  a  market,  a  subsidy 
arises  if  the  government  pays  more  than 
the  prevailing  market  price.  The 
Department  has  a  strong  preference  for 
measuring  the  subsidy  by  reference  to  a 
market  price.  This  price,  we  believe, 
rightly  incorporates  private  investors' 
perceptions  of  the  company's  future 
earning  potential  and  worth.  To  avoid 
any  effect  on  the  market  price  resulting 
from  the  government's  purchase  or 
speculation  in  anticipation  of  such 
purchase,  we  used  for  comparison  a 
market  price  on  a  date  sufficiently 
preceding  the  government's  action.  Any 
amount  of  overpayment  is  treated  as  a 
grant  to  the  company. 

It  is  more  difficult  to  judge  the 
possible  subsidy  effects  of  direct 
government  infusions  of  equity  where 
there  is  no  market  price  for  the  shares 
(as  where,  for  example,  the  government 
is  already  sole  owmer  of  the  company). 
Government  equity  participation  can  be 
a  legitimate  commercial  venture.  Often, 
however,  as  in  many  of  these  steel 
cases,  equity  infusions  follow  massive 
or  continuing  losses  and  are  part  of 
national  government  programs  to 
sustain  or  rationalize  an  industry  which 
otherwise  would  not  be  competitive.  We 
respect  the  government's 
characterization  of  its  infusion  as  equity 
in  a  commercial  venture.  However,  to 
the  extent  in  any  year  that  the 
government  realizes  a  rate  of  return  on 
its  equity  investment  in  a  particular 
company  which  is  less  than  the  average 
rate  of  return  on  equity  investment  for 
the  country  as  a  whole  (thus  including 
returns  on  both  successful  and 
unsuccessful  investments),  its  equity 
infusion  is  considered  to  confer  a 
subsidy.  This  "rate  of  return  shortfall" 
(the  difference  between  the  company's 
rate  of  return  on  equity  and  the  national 
average  rate  of  return  on  equijy)  is 
multiplied  by  the  original  equity  infusion 
(less  any  loss  coverage  to  which  the 
equity  funds  were  applied)  to  yield  the 
annual  subsidy  amount.  Under  no 
circumstances  do  we  countervail  in  any 
year  an  amount  greater  than  that  which 
is  calculated  treating  the  government's 
equity  infusion  as  an  outright  grant. 

Research  and  Development  Grants  and 
Loans 

Grants  and  preferential  loans 
awarded  by  a  government  to  finance 
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research  that  has  broad  application  and 
yields  results  which  are  made  publicly 
available  do  not  confer  subsidies. 
Programs  of  organizations  or  institutions 
established  to  finance  research  on 
problems  affecting  only  a  particular 
industry  or  group  of  industries  [e.g.. 
metallurgical  testing  to  find  ways  to 
make  cold-rolled  sheet  easier  to 
galvanize)  and  which  yield  results  that 
are  available  only  to  producers  in  that 
■country  (or  in  a  Umited  number  of 
countries)  confer  a  subsidy  on  the 
products  which  benefits  from  the  results 
of  the  research  and  development  (R&D). 
On  the  other  hand,  programs  which 
provide  funds  for  R&D  in  a  wide  range 
of  industries  are  not  countervailable 
even  when  a  portion  of  the  funds  is 
provided  to  the  steel  sector. 

Once  we  determine  that  a  particular 
program  is  countervailable,  we  calculate 
the  value  of  the  subsidy  by  reference  to 
the  form  in  which  the  R&D  was  funded. 
An  R&D  grant  is  treated  as  an  "untied" 
grant;  a  loan  for  R&D  is  treated  as  any 
other  preferential  loan. 

Labor  Subsidies 

To  be  countervailable.  a  benefit 
program  for  workers  must  give 
preferential  benefits  to  workers  in  a 
particular  industry  or  in  a  particular 
targeted  region.  Whether  the  program 
preferentially  benefits  some  workers  as 
opposed  to  others  is  determined  by 
looking  at  both  program  eligibility  and 
participation.  Even  where  provided  to 
workers  in  specific  industri°s.  social 
welfare  programs  are  countervailable 
only  to  the  extent  that  they  relieve  the 
firm  of  costs  it  would  ordinarily  incur  for 
example,  a  governm.ent's  assumption  of 
a  firm's  normal  obligation  partially  to 
fund  worker  pensions. 

Labor-related  subsidies  are  generally 
conferred  in  the  form  of  grants  and  are 
treated  as  untied  grants  for  purposes  of 
subsidy  calculation.  Where  they  are 
small  and  expensed  by  the  company  in 
the  year  received,  we  likewise  allocated 
them  only  to  the  year  of  receipt. 
However,  where  they  were  more  than 
one  percent  of  gross  revenues  we 
allocated  them  over  a  longer  period  of 
time  generally  reflecting  the  program 
duration. 

|FR  Doc.  82-31204  Filed  11-12-82  Hi?,  «ml 
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Final  Affirmative  Countervailing  Duty 
Determinations;  Certain  Stainless  Steel 
Products  From  Spain 

agency:  International  Trade 
Administration,  Commerce. 
ACTION:  Final  Affirmative 
Countervailing  Duty  Determinations; 


Certain  Stainless  Steel  Products  From 
Spain. 

summary:  We  have  determined  that 
certain  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law  are  bemg 
provided  to  manufacturers,  producers, 
or  exporters  in  Spain  of  certain  stainless 
steel  products,  as  described  in  the 
"Scope  of  Investigations"  section  of  this 
notice.  The  estimated  net  subsidy  for 
each  firm  and  for  each  product  is 
indicated  in  the  "Suspension  of 
Liquidation"  section  of  this  notice.  The 
U.S.  International  Trade  Commission 
(ITC)  will  determine  withm  45  days  of 
the  publication  of  this  notice  whether 
these  imports  are  materially  injuring,  or 
threatening  to  materially  mjure.  a  U.S. 
industry. 

EFFECTIVE  DATE:  November  15.  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  Kuga,  Office  of  InvestigLiticr.s. 
Import  Admmistration,  International 
Trade  Administration,  U.S,  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  N,\V.,  Washington, 
D.C.  20230,  telephone:  (202)  377-01-1. 

SUPPLEMENTARY  INFORMATION: 
Final  Determinations 

Based  upon  our  investigations,  we 
have  determined  that  certain  benefits 
which  constitute  subsidies  within  the 
meaning  of  section  701  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Spain  of  certain  stainless 
steel  products,  as  described  in  the 
"Scope  of  Investigations"  section  of  this 
notice.  The  following  programs  are 
found  to  confer  subs;dies: 

•  Medium-  and  long-term  preferential 
loans 

•  Short-term  preferential  loans 
(Privileged  Circuit  Exporter  Credits 
which  are  working-capital  loans) 

•  Cash  grants 

We  determine  the  estimated  net 
subsidy  to  be  the  amount  indicated  for 
each  firm  and  for  each  product  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  Although  the  estimated  net 
subsidies  for  one  com.pany  are  zero,  we 
have  not  excluded  that  company  from 
these  investigations  for  reasons  stated 
in  the  "Suspension  of  Liquidation" 
section.  ' 

Case  History 

On  February'  17,  1982,  we  received  a 
petition  from  counsel  on  behalf  of  eight 
domestic  mianufacturers  of  stainless 
steel  products.  These  manufacturers  are 
Al  Tech  Specialty  Corporation,  Armco 
Stainless  Steel  Division,  Carpenter 
Technology  Corporation,  Colt  Industries, 


Inc. — Crucible  Materials  Group.  Cyclops 
Corporation,  Guterl  Special  Steel 
Corporation.  Josyln  Stainless  Steels  and 
Repubhc  Steel  Corporation.  The  petition 
alleged  that  certain  benefits  which 
constitute  subsidies  vvnthin  the  meaning 
of  section  303  of  the  .'\ct  are  b^'ing 
provided,  directly  or  indirectly,  to  the 
manufacturers,  producers,  or  exporters 
m  Spain  of  stainless  steel  wire  rod,  hot- 
rolled  stainless  steel  bars  and  cold- 
fnrmed  stainless  steel  bars.  We  found 
tt:e  petition  to  contain  sufficient  grounds 
upon  which  to  initiate  countervailing 
duty  investigations,  and  on  March  3. 
1982,  we  initiated  counters  ailing  duty 
investigations  (47  FR  10268). 

Section  303  of  the  Art  applied  to  these 
investigations  when  they  were  initiated 
because  at  that  time.  Spain  was  not  a 
"country  under  the  Agreement"  within 
the  meaning  of  section  701(b)  of  the  Act 
and  the  products  at  issue  were  dutiable. 
Therefore,  the  domestic  industry  was 
not  required  to  allege,  and  the  ITC  was 
not  required  to  determine,  whether 
imports  of  these  products  caused  or 
threatened  to  cause  material  injury  to 
the  U.S.  industry  in  question. 

On  April  14, 1962,  the  Office  of  the 
U.S.  Trade  Representative  announced 
that  Spain  had  become  a  "country  under 
the  Agreement"  as  set  out  in  section 
701  (b)  of  the  Act.  As  a  result,  Title  VII 
applies  to  all  countervailing  duty 
investigations  concerning  merchandise 
from  Spain.  Accordingly,  on  April  29. 
1982,  we  published  a  notice  in  the 
Federal  Register  (47  FR.  18401)  of  our 
termination  of  the  investigations  begun 
on  March  3, 1982  under  section  303,  and 
of  our  initiation  of  investigations  under 
Title  Vn  of  the  Act  as  of  April  14, 1982. 
Unless  extended,  the  pi^liminary 
determinations  in  these  investigations 
were  due  no  later  than  June  18, 1982.  We 
subsequently  determined  that  these 
investigations  were  "extraordinarily 
complicated"  as  defined  in  section 
703(c)  of  the  Act.  and  extended  the 
deadline  for  making  our  preliminary 
determinations  to  August  23, 1982  (47  FR 
25392). 

Since  injury  determinations  are 
required  for  investigations  involving  a 
country  under  the  Agreement,  we 
advised  the  FTC  of  our  initiation  of 
investigations  under  Title  VII,  On  June 
10,  1982,  the  ITC  determined  that  there  is 
a  reasonable  indication  that  imports  of 
hot-rolled  stainless  steel  bars,  cold- 
formed  stainless  steel  bars  and  stainless 
steel  wire  rod  are  materially  injuring,  or 
threatening  to  materially  injure,  a  US. 
industry. 

We  presented  questionnaires 
concerning  the  allegations  to  the 
government  of  Spain  in  Washington, 
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D.C  On  May  17, 1982,  we  received 
responses  to  the  questionnaires. 
Supplemental  responses  were 
subsequently  received.  On  August  23. 
1982,  we  issued  our  preliminary 
determinations  in  these  investigations 
(47  FR  38375).  These  stated  that  the 
government  of  Spain  was  providing  its 
manufacturers,  producers,  or  exporters 
of  certain  stainless  steel  products  with 
benefits  which  constitute  subsidies.  The 
programs  preliminarily  determined  to 
bestow  countervailable  benefits  were: 

•  Medium-  and  long-term  preferential 
loans 

•  Short-term  preferential  loans 
(Privileged  Circuit  Exporter  Credits 
which  are  working-capital  loans) 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations  are: 

•  Stainless  steel  wire  rod 

•  Hot-rolled  stainless  steel  bars 

•  Cold-formed  stainless  steel  bars 
The  products  are  fully  described  in 

Appendix  1  to  this  notice. 

Olarra,  S.A.  (Olarra):  Roldan,  S.A. 
(Roldan);  S.A.  Echevarria  (Echevarria); 
Forjas  Alavesas,  S.A.  (FASA);  and  La 
Calibradora  Mecanica,  S.A.  are  the  only 
known  producers  and  exporters  in  Spain 
of  the  subject  products  which  were 
exported  to  the  United  States.  The 
period  for  which  we  are  measuring 
subsidization  is  the  1981  calendar  year. 
Olarra,  Roldan,  and  FASA  operate  on  a 
calendar  year  basis. 

Analysis  of  Programs 

In  its  responses,  the  government  of 
Spain  provided  data  for  the  applicable 
periods.  Additionally,  we  received 
information  from  the  following  firms, 
which  produced  and  exported  to  the 
United  States  the  products  under 
investigation: 


Ffms 


Product 


RoWan Hol-roll«d  stainless  »tee(  bars,  cokj-lonned 

j      (tamlesa  Meal  bars,   and  stantass  3taa< 
I      wire  rod. 

Olarra  Hot-rotted    stainless    staet    bars    and    coid- 

kymed  stainless  steel  bars 
Forias  ;  Coid-<ofmed  stainless  reel  bars 

Ajavesas. 


FASA  submitted  its  response 
subsequent  to  the  preliminary 
affirmative  determinations  in  these 
investigations.  We  did  not  receive  a 
response  from  La  Calibradora  Mecanica 
S.A.  and  Echevarria.  We  used 
information  available  to  the  Department 
on  Echevarria  as  best  information 
available  for  these  determinations.  We 
are  applying  to  La  Calibradora 
Mecanica  S.A.  and  any  other 
manufacturer,  producer  or  exporter,  the 


highest  subsidy  rate  found  in  Spain  for 
each  product  under  these  investigations. 

Certain  subsidies  discussed  in  this 
notice  were  conveyed  through  decrees 
issued  by  the  goveraument  of  Spain. 
Those  decrees  include  the  following: 

Decree  669/74  of  March  14,  1974 
(Concerted  Action} — This  decree 
established  the  National  Steel  Industry 
Program,  1974-1982.  To  achieve  the 
specific  goals  established  by  this 
program,  the  government  authorized 
certain  benefits  for  the  integrated  and 
non-integrated  steel  firms  which 
included  preferential  loans  and  loan 
terms,  accelerated  amortization  of  non- 
liquid  investments,  substantial  reduction 
of  certain  taxes,  and  expropriation  of 
land  for  new  plant  construction. 

Decree  2206/1980  of  October  18, 
1980 — This  decree  established  Sdad.  de 
Aceros  Especiales  (Aceriales)  for  the 
purpose  of  restructuring  the  Spanish 
specialty  steel  industry.  Aceriales  is 
comprised  of  representatives  from  the 
specialty  steel  industry,  which  includes 
representatives  of  the  stainless  steel 
industry,  and  the  government.  The 
Administrative  Council  of  Aceriales  is 
responsible  for  developing  and 
executing  a  reconversion  plan  within  the 
mandates  of  the  government  decree.  The 
goveniment  has  authorized  funds  for 
Aceriales  through  the  Spanish  Ministry 
of  Industry  and  Energy  and  the  Basque- 
country  regional  government  to  assist 
the  association  in  achieving  its  goals. 

Based  upon  our  analysis  of  the 
petitions  and  the  responses  to  our 
questionnaires,  our  verification  and  oral 
and  written  comments  by  interested 
parties,  we  determine  the  following: 

I,  Programs  Determined  to  Confer 

Subsidies 

We  have  determined  that  subsidies 
are  being  provided  under  the  programs 
listed  below  to  manufacturers, 
producers,  or  exporters  in  Spain  of  hot- 
rolled  stainless  steel  bars,  cold-formed 
stainless  steel  bars,  and  stainless  steel 
wire  rod. 

Preferential  Loans 

Petitioners  alleged  benefits  which 
constitute  subsidies  in  the  form  of 
preferential  loans  and  loan  terms.  The 
Department  requested  from  each  of  the 
companies  under  investigation 
information  on  all  loans  outstanding 
during  the  period  for  which  we  are 
measuring  subsidization. 

1.  Medium-  and  Long-Term 
Preferential  Loans.  Medium-term 
financing  in  Spain  is  from  two  to  five 
years.  Long-term  financing  is  less 
prevalent  and  is  usually  for  periods  of 
approximately  ten  years. 


We  examined  each  loan  reported  to 
determine  if  the  government  was  lending 
or  had  directed  a  bank  to  lend  these 
funds  to  certain  companies,  sectors  or 
regions  in  Spain  at  preferential  rates  or 
terms. 

To  calculate  any  subsidy  on  these 
loans,  we  compared  the  principal  and 
interest  payments  the  company  would 
have  made  during  a  given  time  period  on 
a  comparable  loan  from  a  normal 
commercial  lender  with  the  amount 
actually  paid  on  the  loans  in  question. 

The  loans  we  examined  in  these 
investigations  were  obtained  principally 
under  the  Concerted  Action  Program  for 
steeL  Normally,  we  would  use  a 
national  average  interest  rate  as  the 
benchmark  interest  rate  for  this  kind  of 
program.  In  these  investigations, 
however,  we  considered  the  private 
commercial  loan  experience  of  the 
individual  companies,  due  to  the  long- 
term  nature  of  the  program  and  the 
widely  varying  degrees  of  participation 
in  this  program  in  general.  Where 
comparable  commercial  loan  experience 
was  not  available,  we  used  as  best 
information  the  national  average 
commercial  interest  rate. 

We  used  as  the  national  commercial 
rate  the  average  maximum  interest  rates 
published  by  the  Banco  de  Espana  for 
the  year  in  which  the  loan  in  question 
was  received.  Where  published,  the 
appropriate  monthly  of  quarterly  rates 
were  used.  The  only  published 
information  available  to  us  for  1962- 
1969  was  the  fixed  minimum  rates 
established  for  that  period  by  the 
government  of  Spain.  From  1972-1977, 
rates  were  published  for  commercial 
and  industrial  banks.  We  used  the 
industrial  banks'  maximum  rate  since 
these  banks  lent  funds  to  industry  and 
were  the  primary  source  of  long-term 
money  during  this  period.  Commercial 
bank  rates  were  used  during  all  other 
time  periods  as  industrial  bank  rates  did 
not  exist  or  were  not  available. 

The  preferential  loans  reported  by  the 
responding  Spanish  firms  contained 
provisions  for  deferred  principal 
repayment.  We  use  the  standard 
commercial  terms  associated  with  the 
benchmark  when  we  construct  a 
comparable  commercial  loan.  We  have 
information  gathered  in  the  context  of 
other  investigations  involving  Spain  that 
indicates  that  this  term  is  consistent 
with  commercial  practices.  Therefore, 
for  purposes  of  these  determinations,  we 
are  not  treating  deferred  principal 
repayment  as  a  countervailable  benefit. 

We  computed  in  each  year  of  each 
loan  the  differential  in  payments 
between  those  made  on  the  actual  loan 
and  those  that  would  have  been  made 
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on  a  comparable  commercial  loan.  We 
then  calculated  the  present  value  of  this 
stream  of  differentials  in  the  year  the 
loan  was  made,  using  as  the  discount 
rate  for  that  year  the  average  long-term 
government-bond  yield  for  Spain.  Where 
the  bond  yield  was  not  available,  we 
calculated  it  by  dividing  the 
government-bond  rate  by  the 
commercial-bond  rate  in  the  nearest 
year  for  which  these  rates  existed  and 
applying  the  percentage  that  resulted  to 
the  commercial  bond  rate  for  the  year  in 
question. 

Using  the  government-bond  rate,  this 
lump-sum  benefit  (present  value  of 
stream  of  differentials)  was  then 
allocated  in  constant  nominal  amounts 
over  the  life  of  the  loan.  The  1981 
portion  of  the  benefit  was  then  further 
allocated  over  the  total  sales  value  of 
production  reported  by  the  company 
under  investigation. 

Multiple  disbursements  made  under 
preferential  loans  were  treated  as 
individual  loans.  In  such  cases  we  used 
as  the  benchmark  the  commercial 
interest  rate  at  the  time  of  disbursement 

A  discussion  of  our  treatment  of  these 
luans  on  a  company-by-company  basis 
follows: 

(1)  Roldan:  Roldan  reported  loans 
outstanding  during  the  period  for  which 
we  are  measuring  subsidizatiun.  They 
included  two  loans  obtained  under  the 
Concerted  Action  Program  for  the  steel 
industry.  We  found  a  subsidy  flowing 
f.rom  these  loans  when  the  interest  rates 
were  less  than  the  benchmark  discussed 
earlier,  Nlultiple  disbursements  from 
these  loans  were  treated  as  individual 
loans. 

We  determine  that  the  ad  valorem 
subsidy  for  preferential  medium-  and 
long-term  loans  to  Roldan  is  1,31 
percent. 

(2)  Olarra:  Olarra  declared  voluntary 
bankruptcy  on  July  5,  1979.  This 
effectively  suspended  payments  of 
principal  and  interest  on  all  debt  of  the 
company.  In  June  1981,  a  receivership 
plan,  agreed  to  by  the  court  and  at  least 
three-fourths  of  Olarra's  creditors, 
established  repayment  terms  for  the  pre- 
receivership  debt.  This  debt  is  to  be 
repaid  over  a  seven  year  period  at  zero 
percent  interest.  The  prcreccivership 
debt  consisted  of  loans  from  suppliers, 
company  bonds  and  bank  loans.  The 
bank  loans  were  comprised  of  normal 
short-  and  long-term  commercial  credits 
and  privileged  circuit  working-capital 
loans. 

Post-receivership  debt  consists 
primarily  of  credit  from  suppliers.  Bank 
credits  in  this  period  consisted  entirely 
of  short-term  commercial  loans. 

Therefore,  the  loans  that  could  convey 
a  subsidy  are  the  privileged  circuit 


working-capital  loans  contained  in  the 
aggregate  debt  of  the  receivership. 

In  hmited  cases,  such  as  this,  where 
the  court  has  specifically  recognized  the 
company's  receivership,  we  find  that 
any  benefits  associated  with  loans 
incorporated  in  the  receivership  plan 
cease  to  exist.  Furthermore,  these 
working-capital  loans  are  short-term 
loans  that  would  generally  have  been 
paid  off  within  a  year  of  their  issuance 
but  for  Olarra's  declaration  of 
bankruptcy. 

(3)  FASA:  FASA  reported  loans 
outstanding  during  the  period  for  which 
we  are  m.easuring  subsidization.  They 
included  loans  from  Banco  Credito 
industrial,  a  government  credit 
institution  known  to  issue  loans  directed 
by  the  government  to  the  Spanish  steel 
industry.  Two  of  the  loans  were 
obtained  under  the  Concerted  Action 
Program  for  the  steel  industry  We  found 
a  subsidy  flowing  from  these  loans 

v\  hen  the  interest  rates  were  less  than 
the  benchmark  rate  discussed  earlier. 
Multiple  disbursements  were  made 
under  both  of  these  loans.  Each 
disbursement  was  treated  as  a  separate 
loan  for  purposes  of  these 
determinations.  , 

We  determine  that  the  ad  valorem 
subsidy  for  preferential  medium-  and 
long-terms  loans  to  F.'^lS.A  is  0.21 
percent. 

(4)  Echevarria:  Echevarria  did  not 
respond  to  our  questionnaire  but  was 
identified  by  the  government  of  Spain  as 
a  producer  and  exporter  of  all  three 
products  under  investigation.  Petitioners 
alleged  that,  in  addition  to  the  other 
programs  available  to  exporters  and 
firms  in  the  Spanish  steel  industry, 
Echevarria  received  benefits  that  were 
specifically  directed  to  it  by  the 
government  of  Spain.  The  Department 
had  information  on  cetain  benefits 
directed  to  Echevarria  from  this  and 
other  investigations  involving  Spain.  As 
petitioners  did  not  quantify  the  benefits 
they  claimed  were  specifically  directed 

•  to  Echevarria.  we  used  the  Department's 
information  as  the  best  available 
information  on  benefits  to  this  firm  for 
purposes  of  these  determinations. 

Our  infonnation  indicates  that  in  1979 
Echeva.Tia  received  a  government  loan 
of  1.25  billion  pesetas  through  the 
Council  of  Ministers.  A  Ministry  of 
Economy  Order  dated  January  15,  1980 
directed  a  2.5  billion  peseta  loan  to 
Echevarria  through  the  oTicia!  lending 
institution,  the  Instituto  de  Credito 
Official. 

No  information  has  been  provided 
since  our  preliminary  determina^i'-ns  on 
the  terms  or  conditions  of  these  loans. 

Consequently,  we  are  using  the  same 
methodology  employed  in  our 


preliminary  determinations  to  calculate 
the  benefit  of  these  loans  to  Echevarria. 
We  are  treating  these  loans  as  zero 
interest  loans  wnth  terms  and  conditions 
equivalent  to  those  found  or  preferential 
loans  obtained  by  other  companies  in 
these  investigations. 

Echevamas  preliminary  ad  valorem 
subsidy  rate  for  preferential  loans  did 
not  ref.ect  any  subsidies  which  might 
arise  from  the  company's  participation 
in  the  Concerted  Action  Program  for  the 
steel  industry.  Such  loans  conveyed  a 
co'untervailable  benefit  to  the  other 
exporters  of  the  stainless  steel  products 
under  investigation.  Using  the 
experience  of  these  companies  as  best 
information  available,  we  estimated 
Echevarria's  benefit  under  the 
Concerted  Action  Program.  We 
calculated  the  percentage  these  loan 
benefits  comprised  of  the  total  1981 
long-term  debt  of  each  of  the  other 
stainless  steel  companies  under 
investigation  and  applied  the  highest 
percentage  to  Echevarria's  1980  total 
long  term  debt  This  figure  was  added  to 
the  benefits  derived  from  other  long- 
term  preferential  loans. 

We  calculated  the  benefit  from  these 
loans  and  allocated  it  over  the  estimated 
total  sales  value  of  Echevarria's  steel 
production  in  1981.  We  do  not  have 
Echevarria's  1981  sales  figures.  As  best 
information  we  used  its  1980  sales  data 
to  estimate  1981  sales  figures.  (See 
petitioner's  comment  7  in  Section  IV  of 
this  notice  for  the  reasons  this  was 
done.) 

We  determine  that  the  ad  valorem 
subsidy  for  these  loans  to  Echevarria  is 
1 1 .48  percent. 

2.  Short-Term  Loans.  The  government 
of  Spain  requires  all  Spatiish 
commercial  banks  to  maintain  a  specific 
percentage  of  their  lendeble  funds  in 
{Mvileged  circuit  accounts.  These  funds 
are  made  available  to  exporters  at 
preferential  interest  rates  through  a 
variety  of  credit  programs.  While  there 
is  no  direct  outlay  of  government  funds, 
the  benefits  conferred  on  the  companies 
are  the  result  of  a  government-mandated 
pcogram  to  pj^omote  exports.  Of  the  four 
privileged  circuit  programs  identified  in 
the  notice  of  initiation,  we  determined 
that  stainless  steel  producers  benefited 
from  one.  the  working-capital  loans 
program. 

Under  the  privileged  circuit  program. 
firms  may  obtain  working-capital  loans 
for  less  than  one  year,  the  to^al  of  which 
Is  not  to  exceed  a  specified  percentage 
of  their  previous  year's  exports.  In  1981 
this  percentage  for  firms  without 
exporter's  cards  was  20  percent  until 
November,  wher  it  was  decreased  to  16 
percent.  For  firms  with  government- 
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issued  exporter's  cards,  the  applicable 
rates  were  30  percent  before  November 
and  24  percent  thereafter.  On  April  14. 
1982,  the  percentage  was  further 
reduced  to  22.5  percent  for  firms  with 
exporter's  card  and  to  15  percent  for 
firms  without  such  cards. 

In  1981,  the  privileged  circuit  working- 
capital  loan  interest  rate  ceiling 
mandated  by  the  government  was  10 
percent,  including  fees  and 
commissions.  Working-capital  loans  are 
available  throughout  Spain  to  all 
exporters  meeting  eligibility 
requirements.  In  such  instances  we 
calculate  the  subsidy  by  comparing  the 
preferential  interest  rate  with  the 
national  average  commercial  interest 
rate  on  loans  with  similar  terms  and 
conditions. 

Of  the  three  companies  responding. 
Roldan  and  FASA  obtained  working 
capital  loans  during  the  period  for  which 
we  are  measuring  subsidization.  While 
Olarra  has  used  the  program  in  the  past, 
it  has  not  obtained  privileged  circuit 
working-capital  loans  as  recently  as 
calendar  years  1980  and  1981. 

The  loans  obtained  by  Roland  and 
FASA-were  approximately  one  year  in 
length.  We  determined  that  during  the 
period  that  they  received  their  working- 
capital  loans,  the  average  prime  interest 
rate  was  16.94  percent  for  loans  of 
approximately  one  year  and  that  the 
average  borrower  paid  2  percentage 
points  over  the  prime  rate  for  loans  of 
this  type. 

As  the  10  percent  working-capital 
loan  rate  includes  fees  and 
commissions,  we  also  make  an  addition 
of  0.5  percent  to  the  commercial  rate, 
which  by  Spanish  law  is  the  maximum 
allowable  charge  for  fees  and 
commissions.  Based  on  these  data,  we 
determined  the  national  average 
commercial  interest  rate  to  average 
borrowers  to  be  19.44  percent  for  one 
y^ar  loans,  including  fees  and 
commissions. 

Since  Roidan  and  FASA  are  the 
principal  exporters  to  the  United  States 
of  the  pf-oducts  under  investigation  who 
received  working-capital  loans,  we  used 
their  part'  ipation  in  the  program  to 
determine  the  ad  valorem  subsidy 
conferred  by  this  program  on  the 
stainless  steel  producers.  We  did  not 
have  sufficient  information  to  include  in 
these  calculations  the  subsidy  rates  for 
those  firms  not  responding  to  our 
questionnaire. 

To  determine  the  benefit,  the  interest 
differential  of  9.44  percent  was  applied 
to  the  total  privileged  circuit  working- 
capital  loans  received  by  these  firms  in 
1981.  This  benefit  was  prorated  over  the 
sales  value  of  their  total  exports  to 
arrive  at  an  ad  valorem  subsidy  to 


stainless  steel  producers,  with  the 
exception  of  Olarra,  of  1.88  percent. 
As  mentioned  earlier,  Olarra  is  in 
receivership.  We  consider  any  benefits 
associated  with  pre-receivership 
provileged  circuit  working-capital  loans 
to  have  been  lost  when  the  loans  were 
incorporated  into  Olarra's  receivership 
debt.  However,  Olarra  received  these 
benefits  in  the  past  and  if  its  financial 
condition  improves,  Olarra  could  again 
qualify  and  obtain  benefits  under  this 
program  in  the  future.  For  that  reason, 
Olarra  is  not  being  excluded  from  the 
final  determinations  in  these 
investigations. 

Grants 

The  response  of  Aceriales  indicates 
that  it  disbursed  funds  to  three  of  its 
member  companies  in  1980  and  1981. 
Echevarria  received  477  million  pesetas 
in  1980  and  1.3  billion  pesetas  in  1981. 

As  discussed  previously,  Aceriales 
receives  most  of  it  funding  from  the 
government.  Through  the  end  of  1981, 
virtually  all  of  Aceriales'  funds  came 
from  the  Spanish  central  or  Basque 
regional  governments.  In  the  preliminary 
determinations  we  considered  the  1980 
Aceriales  disbursement  a  zero  interest 
loan.  We  also  treated  the  1981 
disbursement  as  a  zero  interest  loan  but 
found  that  any  subsidy  flowing  from  it 
would  occur  outside  the  period  for 
which  we  are  measuring  subsidization. 
However,  verification  of  Aceriales 
revealed  these  disbursements  to  be 
untied  cash  grants  meant  to  keep 
companies  such  as  Echevarria  in 
operation  until  a  reconversion  plan 
could  be  implemented.  Accordingly,  we 
are  treating  Aceriales'  disbursements  to 
Echevarria  as  government-directed 
grants. 

We  used  present  value  to  determine 
the  amount  of  the  subsidy.  We  allocated 
the  grants  over  15  years,  a  period  of  time 
reflecting  the  average  life  of  capital 
assets  in  integrated  steel  mills.  The  15- 
year  figure  is  based  on  Intrrnj;!  Revenue 
Service  studies  of  actual  experience  in 
integrated  m;lls  in  the  United  States. 
Furthermore,  we  understand  that  a  15- 
year  period  is  a  common  useful  life 
adopted  in  other  countries  for  steel 
capital  equipment.  This  allocation  was 
made  using  as  the  discount  rate  the 
average  long-term  government-bond 
yield  in  the  year  the  grants  were 
received.  We  then  allocated  the  1981 
portions  of  these  grants  over  our 
estimate  of  Echevarria's  total  sales 
value  of  steel  production  in  1981  to 
arrive  at  an  ad  valorem  subsidy  of  2.07 
percent. 


n.  Programs  Determined  Not  To  Confer 
Subsidies 

We  have  determined  that  subsidies 
are  not  being  provided  under  the 
following  programs  to  manufacturers, 
producers,  or  exporters  in  Spain  of  the 
products  under  investigation. 

A.  Desgravacion  Fiscal  a  la  Exportacion 
(DFE) 

Spain  employs  a  cascading  tax 
system.  A  trunover  tax  (IGTE)  is  levied 
on  each  sale  of  a  product  through  its 
various  stages  of  production,  up  to  (but 
not  including)  the  ultimate  sale  at  the 
retail  level.  The  DFE  is  the  mechanism 
used  in  Spain  for  the  rebate  of  these 
accumulated  taxes  (hereafter  referred  to 
as  "indirect  taxes")  upon  exportation  of 
that  product.  In  calculating  the  DFE 
payments  to  be  rebated  to  exporters,  the 
Spanish  used  an  input-output  table  of 
the  economy  that  defined  indirect  tax 
incidences  on  a  sectoral  basis.  This  is 
the  basis  for  a  schedule  of  border  taxes 
(ICGI)  designed  to  subject  imported 
goods  to  a  tax  burden  equivalent  to  that 
borne  by  an  identical  or  similar  item 
produced  in  Spain.  The  DFE  is  tied  by 
law  to  the  level  of  the  ICGI. 

To  demonstrate  the  actual  indirect  tax 
incidence  on  each  product  under 
investigation,  the  government  of  Spain 
provided  a  "structure  of  cost"  analysis 
of  each  product.  This  identified  inputs 
incorporated  into  each  product,  the 
percentage  each  input  comprised  of  the 
export  price  of  each  product,  and  the 
indirect  tax  incidence  burdening  each 
input.  The  "structure  of  cost"  indicated 
that  billets,  the  major  input  physically 
incorporated  into  stainless  steel  wire 
rod  and  hot-rolled  stainless  steel  bars, 
accounted  for  approximately  67  percent 
and  73  percent  of  the  f.o.b.  export  price 
of  each  product  respectively.  For  cold- 
formed  stainless  steel  bars  the 
physically  incorporated  input  of  hot- 
rolled  bars  comprised  79  percent  of  its 
f  o.b.  export  price.  The  remaining  factors 
in  the  cost  of  producing  each  of  the 
subject  products  were  not  identified  in 
this  "structure  of  cost"  and,  therefore, 
these  other  factors  were  not  considered 
in  the  calculation  of  the  total  indirect 
tax  incidence  of  items  physically 
incorporated  into  the  production  of 
these  products.  We  verified  the  inputs 
and  their  relationship  to  the  export  price 
of  the  finished  product  from  each 
company's  production  records.  Our 
verification  of  these  figures  at  Roldan, 
FASA  and  Olarra  indicated  that  the 
government  of  Spain's  "structure  of 
cost"  inputs  and  percentages  reasonably 
represented  the  investigated  companies' 
actual  experience. 
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Based  on  the  1980  IGTE  tax  rate  of  2.4 
percent,  the  total  indirect  fax  burden 
(including  two  final  stage  taxes)  in  1980 
on  each  product  under  investigation  was 
12  04  percent  for  hot-rolled  stainless 
steel  bars,  13.01  percent  for  cold-formed 
stainless  steel  bars  and  11.11  percent  for 
stainless  steel  wire  rod.  The  DFE  rate  in 
1980  would  have  constituted  an 
overrebate  of  indirect  taxes  because  the 
DFE  rebate  for  each  product  was  14.5 
percent.  However,  in  January,  1981.  the 
government  of  Spain  increased  the  IGTE 
rate  by  58  percent  to  3.8  percent:  and  in 
[anuary.  1982,  further  increased  the 
IGTE  to  4.6  percent.  As  a  result  of  these 
increases  in  the  tax  rate  the  indirect  tax 
burden  on  each  product  exceeds  the  14.5 
percent  DFE  rate  and  the  overrebate  is 
ehminated.  Therefore,  we  determine 
that  the  current  DFE  rebate  of  14  5 
percent  is  less  than  the  indirect  tax 
bu.'den  currently  borne  by  each  product 
and  thus,  in  these  cases,  the  DFE  does 
not  confer  a  subsidy. 

B  Export  Credit  Insurance 

The  Compania  Espanola  de  Seguros 
rip  Credito  a  la  Exportacion,  S.A. 
(CESCE),  51  percent  of  which  is  owned 
1)>  the  go\ernment  of  Spain,  provides 
export  insurance  to  cover  commercial 
and  political  risks,  exchange  rate 
fluctuations  and  inflation  risks.  No  other 
insurance  company  pro\i(.les  similar 
coverage.  Only  Rolan  used  CESCE 
insurance  on  certain  of  its  shipments  to 
the  United  States.  In  our  preliminary 
determinations  we  determined  that  we 
did  not  have  sufficient  information 
Hdo.it  CESCE  to  evaluate  its  operations. 

The  government  owns  a  majority  of 
CESCE's  stock  and  holds  six  of  the 
fourteen  seats  on  CESCE's  Board  of 
Directors.  CESCE  receives  no  funds 
from  the  government.  According  to 
CESCE's  recent  annua!  reports,  its 
insurance  premiums  cover  the  long-term 
costs  of  the  insurance  program. 
Therefore,  we  determine  that 
respondent's  use  of  CESCE  export 
insurance  is  not  a  subsidy, 

III.  Programs  Determined  Not  To  Be 
I  sed  or  Not  Applicable 

We  have  determined  that  the 
following  programs  which  were 
identified  in  the  notice  of  "Initiation  of 
Countervailing  Duty  Investigations  of 
Certain  Stainless  Products  Frorti  Spain" 
are  not  applicable  to  these 
investigations  or  are  used  by  the 
manufacturers,  producers,  or  exporters 
in  Spain  of  the  products  under 
m\estigation. 


A  Certain  Privileged  Circuit  Exporter 
Credits 

Privileged  Circuit  Export  Credits  were 
discussed  in  general  previously  in  this 
notice.  One  program,  working-capital 
loans,  has  been  determined  to  provide 
subsidies  to  manufacturers,  producers. 
or  exporters  of  the  products  under 
investigation 

The  three  remaining  privileged  circuit 
programs  identified  in  our  notice  of 
initiation  were  not  used.  They  are: 

(1)  Commercial  services  loans 

(2)  Short-term  export  credit 

(3)  Prefinancing  exports 

B.  Warehouse  Construction  Loans 

Exporters  desiring  to  construct 
warehouse  facilities  adjacent  to  loading 
zones  may  borrow  70-75  percent  of  the 
total  investment-  Respondents  state  they 
received  no  loans  under  this  program. 

Our  verification  of  company  records 
and  loan  documents  corroborates  this 
statement, 

C.  Regional  Investment  Incentive 
Programs 

The  government  of  Spain,  as  well  as 
regional  and  municipal  authorities, 
provides  investment  incentive  programs 
which  vary  according  to  the  region  of 
the  country.  The  manufacturing  facilities 
of  FASA  and  Olarra  are  located  in 
provinces  which  were  not  eligible  for 
benefits  under  government  programs. 
While  Roldan's  plant  is  located  in  an 
eligible  province  (Leon),  our  verification 
of  Roldan's  records  found  no  evidence 
that  it  participated  in  these  programs. 
This  was  further  verified  by  examining 
the  applications  and  approvals  for 
regional  development  assistance  in  the 
files  of  the  Spanish  Ministry  of  Industry. 

D.  Equity  Infusion 

Petitioners  alleged  that  the 
government  of  Spain  obtained  51 
percent  ownership  in  Olarra  during  the 
formation  of  Aceiiales  in  1980.  Olarra 
states  that  it  received  no  funds  from 
Aceriales  and  that  it  has  been  a 
privately  held  company  since  at  least 
1980.  Our  \  enfication  of  Aceriales  and 
Olarra  confirms  the  fact  that  Olarra 
received  no  funds  from  Aceriales  in  1980 
or  1981. 

E.  Special  Credits  to  Aceros  de  Llodio 

Petitioners  considered  Aceros  de 
Llodio  a  producer  and  exporter  of  the 
Stainless  steel  products  under 
investigation  and  included  it  in  their 
allegations  as  the  recipient  of  special 
credits  from  the  government  of  Spain. 
However,  the  government  did  not 
identify  this  company  as  an  exporter  of 
the  products  under  investigation,  nur  did 


vertficalitm  reseal  Aceros  de  Llodio  to 
be  a  producer  or  exporter  of  these 
stainless  steel  produc  ts. 

/•'  Research  and  Development  (R  &  D) 

Incentives 

Firms  located  in  Spain  may  receive 
government  loans  covering  up  to  50 
percent  of  the  cost  of  R  &  D  projects.  Up 
to  90  percent  of  the  loan  may  be 
foregiven.  The  remaining  10  percent  is 
treated  as  a  loan  at  zero  interest.  We 
verified  from  records  of  the  Ministry  of 
Education  and  Science  that  none  of  the 
manufacturers,  producers,  or  exporters 
in  Spain  of  the  products  subject  to  these 
investigations  has  obtained  approval  for 
any  R&D  projects  under  this  program 
since  at  least  1970 

IV.  Petitioners'  Ck)mnients 

Comment  1 

Counsel  for  petitioners  stales  that  by 
using  present  value  to  allocate  the 
benefit  from  preferential  loans  in 
constant  amounts  over  the  life  of  a  loan, 
we  overlook  the  fact  that  the  benefit 
affects  only  the  company's  current 
account.  They  argue  that  our  subsidy 
calculations  should  include  the  actual 
interest  differential  that  exists  during 
the  period  for  which  we  are  measuring 
subsidization.  Additionally,  if  present 
value  contmues  to  be  used,  they  argue 
that  both  the  benefif  and  company  sales 
should  be  expressed  as  annuities.  No 
method  of  forecasting  future  sales  has 
been  proposed 

DOC  Position 

Present  value  has  been  used  in  these 
determinations.  Counsel's  methodology 
would  lead,  for  loan  terms  such  as 
deferred  principal  repayment,  to 
countervailing  duties  that  exceed  the 
total  net  subsidies.  This  is  avoided  with 
our  current  present  value  methodology. 
For  a  more  comprehensive  discussion  of 
present  value  and  our  reasons  for  using 
it.  see  Appendix  2  to  the  final 
countervailing  duty  determination 
concerning  Certain  Stof!  Pro'jr''  from 
Spain  published  in  the  Federal  Kf^ister 
(hereinafter  referred  \v  as  Appendix  2). 
Counsel's  second  proposal  has  not  been 
adopted  because  it  requires  economic 
analysis  that  could  not  be  completed 
within  the  time  frame  of  these 
investigations.  Additonally,  we  see  no 
advantage  to  such  studies  because  the 
sales  Figures  they  produce  are  simply 
estimates 

Comment  2 

Counsel  for  petitioneis  contends  that 
the  Department  should  have  considered 
deferred  principal  repa\rnent  and  loan 
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terms  in  excess  of  10  years  as 
preferential. 

DOC  Position 

If  the  preferential  loan  is  part  of  a 
broad  lending  program,  we  use  a 
national  average  commercial  interest 
rate  with  standard  commercial  terms  as 
our  benchmark.  We  have  information 
from  the  Department's  concurrent 
investigations  concerning  certain  steel 
prodncts  from  Spain  that  deferred 
principal  repayment  is  a  standard 
commercial  term.  Accordingly,  we  have 
not  treated  deferred  principal 
repayments  as  a  preferential  benefit  to 
the  stainless  steel  industry. 

The  Department  used  ten  years  to 
describe  for  recent  years  the 
approximate  length  of  long-term  loans  in 
Spain.  We  also  examined  recent  loans 
obtained  by  the  responding  stainless 
steel  companies  and  found  them  not  to 
vary  significantly  from  this  figure. 

Comment  3 

Counsel  argues  that  the  nationwide 
benchmark  interest  rate  used  by  the 
Department  in  its  preferential  long-term 
loan  methodology  reflects  a  national 
average  of  all  sectors  of  the  economy 
and  not  rates  w^ich  would  be  available 
to  a  depressed  specialty  steel  industry. 

DOC  Position 

If  the  preferential  loan  is  part  of  a 
broad,  national  lending  program,  we  use 
a  national  average  commercial  interest 
rate  as  our  benchmark.  If  the  loan 
program  is  instead  targeted  to  a 
particular  company,  the  benchmark  used 
instead,  where  available,  is  the 
company's  actual  commercial  credit 
experience  (e.g^  a  contemporaneous 
loan  to  the  company  from  a  private 
commercial  Iend«-).  If  there  were  no 
similar  loans,  the  national  commercial 
loan  rate  is  used  as  a  substitute  rate.  For 
a  more  comprehensive  discussion  of  this 
issue,  see  Appendix  2.  . 

Comment  4 

Counsel  suggests  that  the  subsidies 
derived  from  long-term  preferential 
loans  were  allocated  across  the  entire 
sales  figures  of  the  subject  companies 
without  excluding  from  these  figures 
items  not  benefiting  from  the  loans. 

DOC  Position 

The  sales  of  Roldan  and  FASA 
contained  no  items  that  did  not  benefit 
from  the  subsidies  in  question. 

Comment  5 

Counsel  argues  that  the  absence  of 
complete  information  on  specific  loans 
pieaeiils  problems  in  calculating  subsidy 
levels  for  long-term  loans. 


aSa 
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During  vRrification  we  reviewed  for 
each  responding  company  the  terms  and 
conditions  of  their  outstanding  loans 
during  the  period  for  which  we  are 
measuring  subsidization.  These  terms 
and  conditions  have  been  mcorporated 
in  these  final  determinations. 

Comment  6 

Counsel  argues  that  the  Department 
should  have  treated  the  disbursements 
by  Aceriales  to  Echevama  as  grants. 
Additionally,  all  companies'  subsidy 
calculations  should  include  benefits 
obtained  from  Aceriales  in  1981. 

DOC  Position 

We  learned  during  our  verification  of 
Aceriales  that  its  disbursements  during 

1980  and  1981  were  cash  grants  and  not 
loans.  Accordingly,  we  used  the  grant 
methodology  to  calculate  the  subsidy 
resulting  from  the  disbursements  in  1980 
and  1981.  Aceriales  provided  no  further 
countervailable  benefits  to  any  other 
exporters  or  producers  of  the  stainless 
steel  products  covered  by  these 
investigations. 

Comment  7 

Counsel  for^etitioners  argues  that  the 
Department  should  not  use  the 
percentage  increase  in  Echevarria's  total 
sales  from  1978  to  1979  to  estimate  the 

1981  total  sales  figure. 

DOC  Position 

Echevarria  did  not  respond  to  our 
countervailing  duty  questionnaire.  We 
used  the  percentage  increase  from  1978 
to  1979  to  estimate  first  1980  and  then 
1981  sales  figures  for  Echevarria. 
Petitioner  subsequently  supplied 
Information  that  contained  Echevarria's 
1980  sales  figure.  We  agree  with 
petitioner  and  are  using  the  1980  sales 
figures  with  no  adjustments  as  the  best 
information  available  to  calculate 
Echevarria's  subsidies  in  1981 

Comment  8 

Counsel  contends  that  Olarra  should 
not  be  excluded  from  the  D^-partment's 
calculations  of  net  subsidies  because  of 
the  company's  receivership  status. 

DOC  Position 

At  verification  we  found  that  Olarra 
went  into  receivership  in  1979  and  has 
operated  under  a  receivership  plan  since 
that  time. 

Subsequent  to  receivership  Olarra  has 
relied  entirely  on  financing  from  private 
institutions,  creditors,  and  suppliers. 
Therefore,  the  loans  in  issue  are  the 
privileged  circuit  workiftg-capital  loans 
contained  in  the  pre-receivership  debt. 
We  consider  any  benefits  associated 


with  the  privileged  circuit  working- 
capital  loans  to  have  been  lost  when 
they  were  incorporated  into  the 
receivership  debt  and  plan  of  the 
company.  As  no  preferential  lorans  were 
found  in  the  post-receivership  period, 
we  have  determined  that  Olarra  is  not 
receiving  benefits  from  such  loans 
during  the  period  for  which  we  are 
measuring  subsidization.  Since  its 
subsidy  rate  is  zero,  it  was  excluded 
from  the  calculations.  It  was  not 
excluded  from  these  determinations, 
however,  since  it  received  benefits  in 
the  past  and  may  qualify  for  and  obtain 
preferential  loans  under  the  Privileged 
Circuit  Program  in  the  future. 

Comment  9 

Counsel  for  petitioners  argues  that  the 
data  base  on  which  the  DFE  rebate  was 
estabUshed  is  outdated. 

DOC  Position 

The  data  base  for  the  calculation  of 
the  rebates  is  the  current-dollar,  value- 
based  coefficients  of  industry  input 
relative  to  total  industry  input  in  19,58. 
These  coefficients  are  subject  to  change 
as  the  technical  structure  of  production 
and  prices  of  unit  inputs  shift  over  time 
We  have  accepted  the  data  base  and 
methodology  used  by  the  Spanish  in 
estimating  the  tax  rebate  associated 
with  the  DFE.  In  addition,  we  believe 
that  since  price  changes,  produrtivitv 
increases,  technical  changes  in  the 
production  function  and  industry 
substitutions  of  inputs  and  outputs  have 
a  long-term  tendency  to  compensate  for 
each  other,  on  the  average,  any 
additional  precision  that  would  be 
obtained  from  using  more  recent  values 
and  coefficients  would  have  only  a  de 
minimis  effect  on  that  calculation. 

V.  Respondents'  Comments 

Comment  1 

Counsel  for  respondents  argues  that 
the  benchmark  interest  rates  used  in  the 
preliminary  determinations  are 
extraordinarily  high  so  that  banks  may 
recover  operating  losses  incurred  when 
they  participate  in  statutorily  mandated, 
public  interest  investment  programs 
which  involve  low  interest  loans  such  us 
the  privileged  circuit  program.  The  ste«i 
industry  borrows  significant  amounts 
commercially  as  well  as  participating  in 
the  privileged  circuit  programs.  Counsel 
contends  that  the  steel  industry  in  fact 
receives  no  subsidy  since  it  ends  up 
paying  for  the  lower  privileged  circuit 
rates,  through  higher  commercial  rates 
and  charges.  If  the  program  is 
determined  to  convey  a  countervailable 
benefit,  counsel  argues  that  the 
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benchmark  rates  should  be  adjusted 
downward. 

DOC  Position 

The  banks  may  have  increased  their 
commercial  interest  rates  to  pay  for  the 
cost  of  the  privileged  circuit  program. 
The  fact  that  everyone,  including  the 
steel  companies,  pays  these  higher 
commercial  rates  does  not  eliminate  the 
benefits  conveyed  to  exporters 
participating  in  the  priviledged  circuit 
program.  We  do  not  agree  that  for  this 
reason  the  benchmark  interest  rates 
should  be  adjusted  downward  We  are, 
in  fact,  proscribed  by  law  from,  making 
the  kind  of  offset  that  counsel  suggests. 
The  benchmark  interest  rates  used  in 
these  final  determinations  represent  the 
commercially  available  rates  on 
comparable  loans. 

Comment  2 

Counsel  argues  that  in  the  preliminary 

determinations  the  Department 
overstated  the  weighted-average 
subsidy  in  connection  with  the  working- 
capital  loans  by  not  using  short-term 
commercial  interest  rates  published  by 
the  Bank  of  Spain  rcf.ecting  rates 
actually  charged  for  short-term  loans 
and  by  not  taking  into  account  the 
prepayment  of  interest  on  working- 
capital  lodns. 

DOC  Position 

The  Bank  of  Spain  interest  rates 
referred  to  by  counsel  were  first 
published  for  the  period  June  through 
December  1982.  The>"  are  described  in  a 
Bank  of  Spain  publication  as  the 
\%eighted-average  medium  rates  for 
loans  with  personal  guarantees.  During 
verification  we  found  short-term  loans 
with  and  without  guarantees.  We  are 
not  using  the  rates  proposed  by  counsel 
because  these  rates  do  not  take  into 
consideration  loans  made  with  othei 
forms  of  guarantees  or  loans  without 
benefit  of  guarantees. 

Concerning  prepayment  of  iiitertst, 
the  payment  terms  on  these  loans  are 
not  mandated  by  the  government.  They 
are  negotiated  with  the  bank  and  vary 
with  the  company.  It  is  not  our  policy  on 
l)road,  national  lending  programs  such 
as  this  one  to  make  adjustments  on  a 
loan-by-loan  basis.  Furthermore,  we  do 
not  believe  that  our  calculations  would 
be  significantly  affected  since 
commercial  loans  carry  the  same  terms 
and  would  similarly  be  adjusted 

Comment  3 

Counsel  contends  that  pri\ilegcd 
circuit  working-capital  loans  of  one  year 
or  less  are  taken  out  in  approximately 
June  of  each  year  and.  therefore,  any 
calculation  of  interest  differential  for 


loans  obtained  in  1980  and  phid  in  the 
first  6  months  of  1981  should  reflect  the 
difference  between  the  applicable  June 
1980  working-capital  rate  and  short-term 
commerc;al  interest  rates. 

DOC  Position 

Our  calculations  include  the 
privileged  circuit  working-capital  loans 
obtained  m  1981.  Therefore,  we  used  the 
interest  differentia!  in  effect  in  1981 
when  these  loans  were  received  to 
calculate  any  benefit. 

Comment  4 

Respondents'  counsel  argue  that  a 
company-specific  benchmark  should  be 
used  to  determine  the  benefit  conferred 
to  a  company  from  the  privileged  circuit 
working-capital  loan  program  One 
counsel  argues  that  it  is  inherently 
unfair  to  use  the  same  benchmark  for  a 
company  in  poor  financial  condition 
with  a  company  in  good  financial 
condition. 

DOC  Position 

If  the  preferential  loan  is  part  of  a 
broad,  national  lending  program  such  as 
this  one,  we  use  a  national  average 
commercial  interest  rate  as  our 
benchmark.  In  general,  we  did  not  find 
the  rates  obtained  by  the  companies  on 
commercial  loans  to  be  affected  by  the 
financial  health  of  the  company. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act,  we  verified  data  used  in  making 
our  final  determinations.  During  this 
verification  we  followed  normal 
procedures  including  inspection  of 
documents  discussions  with 
governm.ent  and  trade  association 
officials,  and  inspection  of  the 
manufacturers'  production  methods  and 
records.  In  certain  cases  where  no 
information  was  provided,  we  used  best 
information  available  as  discussed  in 
this  notice. 

Administrative  Procedures 

The  Department  has  afforded 
interested  parties  an  opportunity  to 
present  oral  views  in  accordance  with 
its  regulations  (19  CFR  335.35)  ^  public 
hearing  was  held  on  September  30, 1982. 
In  accordance  with  the  Department's 
regulations  [19  CFR  355.34(a)),  written 
views  have  been  received  and 
considered, 

Suspension  of  Liquidation 

T\\e  suspension  of  liquidation  ordered 
in  our  preliminary  affirmative 
countervailing  duty  determinations  sha^i 
remain  in  effect  until  further  notice.  The 
estimated  net  subsidy  for  each  firm  and 


for  each  product  is  changed  from  the 
preliminary  determinatior.s  as  follows: 


Manutaourer  /producer /avorler 

Ad 
vahjnm 

rale 
(pe'cer«| 

RoWan 

Hoi-Roted  Sta«tess  Sleel  Bar* .. 

Cold  Formed  Signless  Sieel  Bars .. 

Siamless  Slee)  Wire  Rod  _ 

3  19 
319 
319 

Fo'tas    Aiavesar    CoM-Formed    SlaMass 

Sseei  Bars      .,_ _. 

Otarra 

Hnt.RnlUkrI  ^Tntnloc^  <^10Al  Rar« 

209 

Cotd-FormeO  Stamtess  S»eel  Bars _.... 

S  A  Echevarna 

Hot-Roiieo  Stamiess  S:eel  Bars    . ._   

1S43 

Cotd-Forrned  Stainless  Steel  Bars. 
Slamless  Steel  Wire  Rod 

15  43 
1543 

As  explained  above,  we  have 
determined  that  no  subsidy  is  currently 
being  provided  to  Olarra.  However, 
because  of  its  financial  condition  and  its 
past  participation  in  certain  programs 
known  to  convey  countervailable 
benefits.  Olarra  is  not  being  excluded 
from  these  final  affirmative 
countervailing  duty  determinations. 


All  Othet  Mar>iiiactjrers/ProduC8rs/E«por1ers- 

Hoi-Roiied  Stainless  Steei  Bars 

ColO-Formed  Stainless  Steel  Bars 

Stainless  Steel  Wire  Rod   


Perceril 


1543 
1543 
1543 


We  are  directing  the  United  States 
Customs  Service  to  require  a  cash 
deposit  or  posting  of  a  bond  in  the 
amourtt  indicated  above  for  each  entry 
of  the  subject  merchandise  entered  or 
withdrawn  from  warehouse  for  U.S. 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  Where  the  manufacturer  is  not 
the  exporter,  and  the  manufacturer  is 
known,  the  rate  for  that  manufacturer 
shall  be  used  in  determining  the  amount 
of  cash  deposit  or  bond.  If  the 
manufacturer  is  unknown,  the  rate  for 
all  other  manufacturers/producers/ 
exporters  shall  be  used.  Where  a 
company  specifically  listed  above  has 
not  exported  a  particular  product  under 
investigation  during  the  period  for  which 
we  are  measuring  subsidization,  the 
amount  of  cash  deposit  or  bond  for 
these  products  shall  be  based  on  the 
highest  rate  for  products  that  were 
exported  by  that  company. 

ITC  Notifications 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determinations  In  addition,  we  are 

making  available  to  the  ITC  al!  non- 
privileged  and  non-confidentia! 
information  relating  to  these 
i.Tvestigations.  We  will  allow  the  IlC 
access  to  all  privileged  end  confidential 
information  in  our  files,  provided  the 
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ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 

jty  Assistant  Secretary'  for  Import 
Admlhiitration. 

If  thelTC  determines  that  material 
injury  or  threat  of  material  injury,  does 
not  exist,  this  proceeding  will  be 
terminated  and  all  securities  posted  or 
cash  deposited  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
ITC  determines  that  such  injury  does 
exist,  within  seven  days  of  notification 
by  the  ITC  of  that  determination,  we 
will  issue  a  countervailing  duty  order, 
directing  Customs  officers  to  assess  a 
countervailing  duty  on  certain  stainless 
steel  products  from  Spain  entered,  or 
withdrawn  from  warehouse,  for 
consumption  after  the  suspension  of 
liquidation,  equal  to  the  net  subsidies 
determined  or  estimated  to  exist  as  a 
result  of  the  annual  review  process 
prescribed  by  section  751  of  the  Act.  The 
provision  of  section  707(a)  of  the  Act 
will  apply  to  the  first  directive  for 
assessment. 

The  notice  is  published  pursuant  to 
section  705(d)  of  the  Act  and  §  355.33  of 
the  Department  of  Commerce 
Regulations  (19  CFR  355.33) 
LawTvnoe  ).  Brady, 
Assistant  Secretary  for  Trade  Administration. 

Appendix  1 

For  purpose  of  these  investigations: 

1.  The  term  "stainless  steel  wire  rod" 
covers  a  coiled,  semi-finished,  hot-rolled 
stainless  steel  product  of  solid  cross 
section,  approximately  round  in  cross 
section,  not  under  0.20  inches  nor  over 
0.74  inch  in  diameter,  not  tempered,  not 
treated,  and  not  partly  manufactured  as 
currently  provided  for  in  item  607.28  of 
the  Tariff  Schedules  of  the  United  States 
(TSUS)  or  if  tempered,  treated,  or  partly 
manufactured  as  provided  for  in  item 
607.43  of  the  TSUS. 

2.  The  term  "hot-rolled  stainless  steel 
bars" coven  hot-rolled  stainless  steel 
products  of  solid  section  having  cross 
sections  in  the  shape  of  circles, 
segments  of  circles,  ovals,  triangles, 
rectangles,  hexagons  or  octagons,  not 
coated  or  plated  with  metal  as  currently 
provided  for  in  item  606.9005  of  the 
Tariff  Schedules  of  the  United  States 
Annotated. 

3.  The  term  "Cold-formed  stainless 
steel  ban" coven  cold-formed  stainless 
steel  products  of  solid  section  having 
cross  sections  in  the  shape  of  circles, 
segments  of  circles,  ovals,  triangles, 
rectangles,  hexagons  or  octagons,  not 
coated  or  plated  with  metal  ai  currendy 
provided  for  in  item  606.9010  of  the 


Fanff  Schedules  of  the  United  States 
Annotated. 

Stainless  steel  is  an  alloy  steel  which 
contains  by  weight  less  than  1  percent  of 
carbon  and  over  11.5  percent  of 
chromium.  Iron  must  predominate  by 
weight  and  the  alloy  is  malleable  as  first 
cast.  Alloy  steel  is  defined  as  a  steel 
which  contains  one  or  more  of  the 
following  elements  in  the  quantity,  by 
weight,  respectively  indicated: 
Over  1.65  percent  of  manganese,  or 
Over  0.25  percent  of  phosphorus,  or 
Over  0.35  percent  of  sulphur,  or 
Over  0.60  percent  of  silicon,  or 
Over  0.60  percent  of  copper,  or 
Over  0.30  percent  of  aluminum,  or 
Over  0.20  percent  of  chromium,  or 
Over  0.30  percent  of  cobalt,  or 
Over  0.35  percent  of  lead,  or 
Over  0.50  percent  of  nickel,  or 
Over  0.30  percent  of  tungsten,  or 
Over  0.10  percent  of  any  other 
metallic  element. 

^^^P.  Dot,  82-3!2a5  hl«l  11-12-82.  8:45  am] 
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Preliminary  Determination  of  Sates  at 
Less  Than  Fair  Value;  Sodium  Nitrate 
From  Chile 

AGENCY:  International  Trade 
Administration,  Commerce. 

ACTION:  Notice  of  Preliminary 
Determination  of  Sales  at  Loss  Than 
Fair  Value:  Sodium  Nitrate  From  Chile. 

summary:  We  have  preliminarily 
determined  that  sodium  nitrate  from 
Chile  is  being  sold,  or  is  likely  to  be 
sold,  in  the  United  States  at  less  than 
fair  value.  Therefore,  we  have  notified 
the  U.S.  International  Trade 
Commission  (ITC)  of  our  determination, 
and  we  have  directed  the  U.S.  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  the  subject  merchandise 
which  are  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  and 
to  require  a  cash  deposit  or  bond  for 
each  such  entry  in  an  amount  e()ual  to 
the  estimated  dumping  margin  as 
described  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  January  22, 1983. 
EFFECTIVE  DATE:  .November  15, 1982. 

FOR  FURTHER  INFORMATION  CONTACT 

Steven  Morrison,  Office  of 
Investigations.  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC.  20230;  telephone  (202) 
377-3965. 


SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  have  preliminarily  determined 
that  there  is  a  reasonable  basis  to 
believe  or  suspect  that  sodium  nitrate 
from  Chile  is  being  sold,  or  is  likely  to 
be  sold,  in  the  United  States  at  less  than 
fair  value,  as  provided  in  secfion  733  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act). 

For  agricultural  grade  (less  than  98% 
pure)  sodium  nitrate,  we  have  found  that 
the  foreign  market  value  exceeded  the 
United  States  price  on  55.8%  of  sales. 
These  margins  ranged  from  0.2%  to 
24.2%.  The  overall  weighted-average 
margin  on  all  agricultural  grade  sales  is 
$3.56  per  short  ton. 

For  industrial  grade  (98%  or  more 
pure)  sodium  nitrate,  we  have  found  that 
the  foreign  market  value  exceeded  the 
United  States  price  on  100%  of  sales. 
These  margins  ranged  from  20.1%  to 
112.9%.  The  overall  weighted-average 
margin  on  all  industrial  grade  sales  is 
$43.59  per  short  ton. 

We  have  calculated  two  margins,  one 
for  each  grade  of  sodiuni  nitrate.  We  did 
so  because  the  two  grades  had 
significantly  differing  costs  and  differing 
pricing  policy.  The  ITC  observed,  in  its 
preliminary  determinafion,  that  sodium 
nitrate  manufactured  in  the  United 
States  is  generally  not  price  competitive 
with  the  imported  agricultural  grade 
sodium  nitrate.  Although  the  lower 
priced  agricultural  grade  Chilean  sodium 
nitrate  is  sometimes  used  for  industrial 
purposes,  we  believe  that  the  limited 
area  of  grade-price  competition  is 
another  reason  for  treating  sales  below 
margin  for  each  of  the  two  grades 
separately. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  January  22.  1983. 

Cast'  History 

On  April  12,  1982,  we  received  a 
petition  from  Olin  Corporation  of 
Stamford,  Connecticut,  the  domestic 
producer  of  sodium  nitrate.  The 
petitions  alleged  that  sodium  nitrate 
from  Chile  is  being,  or  is  likely  to  be 
sold,  in  the  United  States  at  less  than 
fair  value,  and  that  such  sales  are 
materially  injuring,  or  are  threateninj^  to 
materially  injure,  a  United  States 
industry.  The  petitioner  also  alleged 
sales  in  the  home  market  at  prices 
below  the  cost  of  production,  and  that 
"critical  circumstances,"  as  defined  in 
section  733(e)  of  the  Tariff  Act  of  1930. 
as  amended  (the  Act),  exist  in  this  case 

After  reviewing  the  petition,  we 
determined  it  contained  sufficient 
grounds  to  initiate  an  antidumping 
investigation.  We  notified  the  ITC  of  our 
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action  and  initiated  the  investigation  on 
May  6, 1982  (47  FR  19569).  On  June  3, 
1982.  the  ITC  subsequently  found  that 
there  was  a  reasonable  indication  that 
imports  of  sodium  nitrate  from  Chile 
were  materially  injuring  or  were 
threatening  to  materially  injure  a  United 
States  industry  (47  FR  24234).  On  August 
10, 1982,  we  published  a  notice 
determining  that  this  case  was 
"extraordinarily  complicated,"  as 
defined  in  section  733(c)  of  the  Act  (47 
FR  34612).  Therefore,  we  extended  the 
period  for  making  the  preliminary 
determination  by  50  days  until 
November  8. 1982. 

Questionnaires  were  presented  to 
Sociedad  Quimica  y  Minera  de  Chile, 
S.A.  (SQM),  the  respondent  in  this  case. 
and  to  its  attorney,  on  May  7.  1982.  A 
response  was  received  on  July  2.  1982. 
SQM  and  its  wholly  owned  US. 
subsidiary  CNSC  answered 
supplemental  questions  on  August  18. 
1982  and  September  9,  1982, 
respectively.  Verifications  were 
conducted  at  the  accountmg  offices  of 
SQM  m  Antofagasta.  Chile  from  August 
30,  1982  through  September  3.  1982  and 
at  the  headquarters  of  CNSC  in  Norfolk, 
Virginia  on  September  22,  1982.  and 
September  23,  1982. 

Scope  of  Investigation 

The  following  product,  manufactured 
in  two  grades,  is  covered  by  this 
investigation; 

Agricultural  grade  sodium  nitrate  (less 
than  98%  pure)  and  industrial  grade 
sodium  nitrate  (98%  or  more  pure). 

Sodium  nitrate  is  classified  under  item 
480.25  of  the  TSUS  and  is  duty  free  from 
all  sources.  SQM  manufactures  and 
exports  all  the  sodium  nitrate  exported 
from  Chile  to  the  United  States, 

Sodium  nitrate  (NaNOs)  is  a  white 
solid  which  is  moderately  hygroscopic, 
i.e.,  capable  of  absorbing  and  retaining 
moisture,  and  very  soluble  in  an 
aqueous  solution.  Commercial  sodium 
nitrate  is  manufactured  from  natural 
sources  or  synthetically.  Although 
natural  and  synthetic  sodium  nitrate  are 
produced  by  completely  different 
processes,  their  chemical  composition  is 
almost  identical  and.  for  purposes  of 
most  users,  the  two  are  fungible.  Thore 
are  many  applications  for  sodium 
nitrate.  The  chief  use  of  the  agricultural 
grade  natural  sodium  nitrate  is  as  a 
specialty  fertilizer;  the  chief  use  of  the 
industrial  grade  is  as  an  oxidizer  and 
densifier  in  the  manufacture  of 
explosives. 

Natural  sodium  nitrate,  also  known  as 
Chile  saltpeter  or  Chile  nitrate,  occurs  in 
nature,  usually  in  deposits  associated 
with  sodium  chloride,  sodium  sulfate 
and  other  salts.  ' 


Although  many  parts  of  the  world 
may  contain  small  deposits  of  natural 
sodium  nitrate,  the  largest  known 
deposit  is  located  in  northern  Chile. 

The  period  of  investigation  for 
Chilean  sodium  nitrate  sold  in  the 
United  States  is  from  November  1,  1981 
to  April  30, 1981.  Exporter's  sales  price 
(ESP)  was  applicable  to  all  the  sales  in 
the  United  States  since  they  were  made 
from,  warehouses  in  the  U.S.  by  SQM's 
wholly  owned  U.S.  subsidiary.  As 
required  by  section  773  of  the  Act.  the 
foreign  market  value  interval  is 
determined  for  ESP  transactions  by 
dates  of  export  from  Chile  for  Chilean 
sodium  nitrate  sold  in  the  U.S.  m.arket 
during  the  period  of  investigation.  These 
dates  were  March  16,  1981  to  April  16. 
1982  for  the  agricultural  grade,  and 
August  13.  1981  to  April  6,  1982  for  the 
!.".dusirial  g'-ade.  These  are  the 
respective  intervals  in  the  home  market 
used  for  comparison  with  sales  in  the 
U.S. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  com.pared  the  United  States  price 
with  the  foreign  market  value. 

United  States  Price 

As  provided  in  section  772  of  the  Act. 
we  used  the  ESP  because  SQM  sold  alt 
of  its  merchandise  in  the  U.S.  market 
through  Its  wholly-owned  U.S. 
subsidiary  from  warehouses  in  the 
United  States.  We  calculated  the 
exporter's  sales  price  based  on  the  f.o.b. 
price  from  the  U.S.  subsidiary  to 
unrelated  purchasers  in  the  United 
States.  Where  appropriate,  we  made 
adjustments  for  insurance,  ocean  freight, 
inland  freight,  brokerage  charges  and 
discounts.  We  made  additional 
adjustments,  where  appropriate,  for 
credit  costs,  warehousing  costs, 
packaging  m  the  US.,  advertising,  and 
other  general,  selling  and  administrative 
expenses  (such  as  salesmen's  salaries, 
depreciation  of  office  equipment, 
telephone  and  postage,  etc.)  incurred  by 
the  related  subsidiary  on  U.S.  sales. 

Ocean  freight  and  stevedoring  and 
handling-in  charges  to  the  U.S.  were 
aggregated  for  all  east  and  Gulf  Coast 
ports  and  averaged  over  all  east  and 
Gulf  Coast  tonnage  imported  by  CNSC. 
We  requested  and  received  actual  ocean 
freight  and  ste\  edoring  costs  for  each 
port  and  for  each  shipment.  We  used 
tlTis  date  rather  than  the  average  in  our 
calculation  of  the  U.S.  price  for  each 
sale  Similarly,  we  requested  and 
received  handling-in  charges  by  port  of 
entry  and  used  these  rather  than  an 
overall  average.  Date  for  these 


modifications  were  requested  and 
received  during  the  CNSC  venfication 

In  Its  response  to  our  antidumping 
questionnaire,  CNSC  classified  a  portion 
of  ci'Ttain  selling  and  administrative 
expenses  as  miscellaneous  direct  U.S. 
selling  expenses  These  expenses 
included  storage  and  handlmg-out 
(leading  from  warehouse),  salaries. 
travel  and  entertainment,  taxes  o'her 
than  income  taxes,  and  indu^ect  interest 
expenses  (not  associated  with  accounts 
receivable).  Since  these  expenses 
cannot  be  attributed  to  specific  sales 
and  would  exist  regardless  of  sales 
volume,  we  determined  that  these 
expenses  were  indirect  selling  expenses. 
1  he  result  was  to  reduce  the 
miscellaneous  direct  selling  expenses  to 
zero  and  to  increase  the  amount  of 
indirect  selling  expenses  as  reported  by 
CNSC.  In  determining  the  amount  of 
selling  and  administrative  expenses  to 
be  attributed  to  nitrate  sales,  we 
calculated  the  adjustment  solely  on  the 
basis  of  a  ratio  of  nitrate  sales  to  total 
sales  as  published  in  the  1981  audited 
financial  statement  of  the  U.S. 
subsidiary. 

The  credit  expenses  reported  by 
CNSC  included  interest  paid  in  the 
period.  CNSC  reduced  the  amounts  of 
the  credit  expenses  by  offsets  for 
interest  income.  Some  of  this  offset  was 
attributed  by  CNSC  to  payments  by 
SQM  to  CNSGfor  capital  equipment 
purchases  made  by  CNSC  for  SQM. 
SQM  payments  for  the  equipment 
exceeded  its  cost  and  a  part  of  this 
excess  money  was  called  interest 
income  by  CNSC.  The  second  offset 
against  interest  expense  reported  by 
CNSC  was  in  an  account  labeled 
"reclassification  of  interest  income." 
Interest  income,  as  reported  above,  not 
clearly  related  to  selling  the  articles 
under  investigation,  may  not  be  used  to 
offset  credit  expenles.  Therefore, 
amounts  claimed  as  interest  income 
were  not  used  to  offset  expense,  theieby 
increasing  the  direct  and  indirect  selling 
expense  originally  claimed  by  CNSC. 

However,  to  allocate  credit  expense, 
we  accepted  the  method  used  by  CNSC. 
First,  the  total  credit  expense  was 
divided  between  iodine  and  nitrates 
based  on  the  loan  collateral  value  of 
each.  Then  the  nitrate  credit  expense 
was  divided  between  collateral  value  of 
accounts  receivable  and  the  collateral 
value  of  inventory.  The  fraction 
attributable  to  accounts  receivable  was 
allocated  to  credit  expense  and  the 
remainder  (not  directly  related  to 
specific  sales)  was  allocated  to  indirect 
selling  expense 

V^e  determined  dun.'ig  verification 
that  certain  advertising  expenses  which 
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were  attributed  to  iodine  sales  should 
have  been  attributed  to  agricultural 
grade  nitrate  advertisng.  We 
recalculated  the  advertising  expense  to 
correct  this  error. 

In  Chile,  where  nitrate  was  shipped  to 
coastal  ports  by  vessel,  SQM  claimed 
indirect  selling  expenses  for  the 
department  which  procured  ocean 
transportation  and  for  inventory  losses. 
This  department's  expenses  were  also 
Applicable  to  the  expense  of 
transporting  nitrates  to  be  sold  in  the 
United  States.  We  deducted  the 
expenses  for  the  ocean  freight 
department  (Servicios  Martimos) 
expenses  in  the  home  market  in 
proportion  to  the  ratio  of  Chilean  sales 
to  worldwide  sales  of  the  product  under 
investigation  during  the  period 
November  1, 1981  to  April  3a  1982.  We 
multiplied  the  same  freight  department 
expenses  by  the  ratio  of  total  U.S.  sales 
for  the  agricultural  grade  and  for  the 
industrial  grade  in  proportion  to  total 
world  sales  in  the  same  period  as  in  the 
home  market. 

The  inventory  losses  (Castigo 
Existencias)  were  experienced  in  Chile 
on  the  transfer  of  merchandise  from  the 
factory  via  rail  and  ocean  freight.  These 
transfers  also  occur  in  bringing  the 
nitrates  from  the  factory  to  the  U.S. 
market.  In  Chile,  this  loss  was  only 
applicable  to  agricultural  grade  nitrate 
since  the  industrial  grade  is  sold  ex 
factory  or  shipped  via  truck.  In  the 
United  States  it  is  applicable  to  both 
grades.  The  United  States  price  includes 
adjustements  for  a  pro  rata  share  of  the 
ocean  freight  department  and  the 
inventory  losses  discussed  above  as 
expenses  incident  to  bringing  the 
mrechandise  from  the  place  of  shipment 
in  the  country  of  exportation  to  the 
place  of  delivery  in  the  United  States. 

Foreign  Market  Value 

In  accordance  with  section  733  of  the 
Act,  we  used  home  market  prices  to 
determine  foreign  market  value.  The 
petitioner  alleged  that  sales  in  the  home 
market  were  at  prices  below  the  cost  of 
producing  the  two  grades  of  sodium 
nitrate.We  found  that  90.7%  of  sales  of 
agricultural  grade  sodium  nitrate  and 
100  %  of  sales  of  industrial  grade  sodium 
nitrate  in  the  home  market  were  made 
above  the  cost  of  production,  and  there 
were  sufficient  sales  in  the  home  market 
after  disregarding  below  cost  sales  to 
use  them  for  price-to-price  comparison 
with  sales  in  the  U.S.  market. 

We  examined  production  costs, 
including  material  and  labor  costs,  and 
general  expenses.  We  included  in  this 
calculation  additional  expenses  for 
small  quantities  of  sodium  nitrate 
produced  infrequently  at  a  plant  other 


than  the  principal  one  used  for  most  of 
SQM's  sodium  nitrate  production  and 
certain  expenses  which  SQM  claimed 
should  be  excluded  as  extraordinary. 
Our  calculation  was  based  on  the  total 
cost  of  production  for  both  grades  of 
sodium  nitrate  at  the  respondent's  two 
manufacturing  plants  where 
appropriate.  These  costs  included  the 
total  cost  of  the  Maria  Elena  plant, 
medical  expenses,  severance  pay  for  the 
Pedro  de  Valdivia  plant,  and  a  pro  rata 
part  of  severance  pay  in  the  Santiago 
office.  Financing  costs  were  amended  to 
include  a  pro  rata  part  of  interest 
expenses  which  accrued  from  debt  and 
which  could  not  positively  be  identified 
with  sales. 

For  agricultural  grade  sodium  nitrate, 
home  market  prices  were  based  on  the 
delivered  price  to  unrelated  purchasers 
except  for  one  sugar  growing 
cooperative.  This  firm  was  owned  by 
the  same  holding  company  that  owned 
SQM.  However,  we  included  its 
purchases  because  it  purchased  sodium 
nitrate  at  current  home  market  prices. 
We  made  adjustments,  where 
appropriate,  for  ocean  and  inland 
freight,  advertising,  discounts  and 
rebates  except  for  warranty  rebates.  We 
made  adjustments,  where  appropriate, 
for  differences  in  credit  costs, 
commissions,  and  packaging.  In 
addition,  indirect  selling  expenses, 
which  were  less  than  the  United  States 
indirect  selling  expenses,  were 
deducted.  For  industrial  grade  sodium 
nitrate,  home  market  prices  were  not 
adjusted  for  advertising,  insurance, 
certain  freight,  credit  costs, 
commissions,  and  certain  indirect 
expenses.  None  of  these  were  applicable 
to  this  product  as  sold  in  the  home 
market. 

SQM  identified  nine  discrete  expenses 
which  they  requested  that  we  treat  as 
indirect  selling  expenses  in  the  home 
market.  The  expenses  for  data  collection 
and  processing  (Secretaria,  Estadistica  y 
Sup  )  and  the  expenses  for  billing  and 
collecting  (Gastos  Administration 
Santiago)  were  not  deducted  from 
Foreign  Market  Value  because  they 
were  not  considered  to  be  selling 
expenses.  The  other  seven  expenses 
relating  to  selling,  shipping  and 
technical  advice  on  nitrate  application 
were  included  as  part  of  home  market 
indirect  selling  expense. 

We  did  not  include  home  market 
warranty  sales  in  calculating  weighted- 
average  home  market  prices.  We  were 
told  that  these  were  sales  where  the 
sodium  nitrate  become  unfit  for  use  after 
it  was  stored  too  long  and  for  which 
rebates  in  varying  amounts  were  given. 
These  sales  did  not  represent 
transactions  at  customary  prices  in  the 


ordinary  course  of  trade  during  the 
period  of  Investigation. 

The  original  SQM  response  said  that 
when  industrial  grade  was  sold  bagged, 
it  was  packaged  in  50  kilogram  bags. 
During  verification,  while  checking 
home  market  invoices,  we  found  some 
instances  of  packaged  industrial  grade 
nitrate  being  sold  in  80  kilogram  bags. 
Fifty  kilogram  bag  packaging  costs  more 
than  80  kilogram  bag  packaging. 
Although  we  know  that  some  sales  are 
packaged  in  50  kilogram  bags  and  some 
are  in  80  kilogram  bags,  we  cannot  make 
this  distinction  with  the  information 
available.  Therefore,  where  there  are 
packaging  costs  (sales  other  than  bulk 
sales)  for  the  industrial  grade  in  the 
home  market,  the  packaging  expense 
associated  with  the  80  kilogram  bags 
has  been  used  in  lieu  of  the  greater 
expenses  associated  with  the  50 
kilogram  bags. 

We  did  not  average  the  commissions 
paid  by  SQM  over  the  volume  sold  as 
suggested  by  SQM  in  their  response.  We 
computed  commissions  based  on 
verified  commission  rates  paid  on 
agricultural  grade  sodium  nitrate  sales 
for  the  March  through  October  1981,  and 
the  November  1981  through  January  1982 
periods. 

In  the  period  February  1, 1982  through 
April  30, 1982,  SQM  had  a  two-tier 
commission  schedule,  a  lower 
percentage  for  cash  sales  and  a  higher 
percentage  for  sales  on  credit.  The 
information  distinguishing  cash  from 
credit  sales  could  have  been  obtained 
by  a  manual  review  of  each  agricultural 
grade  invoice  in  the  period,  but  we  could 
not  complete  such  a  task  during  a 
reasonable  time  while  on  verification. 
Therefore,  we  calculated  the 
commissions  in  this  period  as  if  all  the 
commission  sales  were  cash  sales. 

A  footnote  in  the  parent  company's 
1981  audited  financial  records  states 
that  bad  debt  allowance  is  based  on 
three  percent  of  the  outstanding  notes  at 
the  end  of  the  year.  From  February  1982, 
the  risk  of  bad  debt  was  carried  by  the 
independent  dealers  and  not  by  SQM. 
Therefore,  the  bad  debt  adjustment  was 
not  allowed  on  and  after  February  1, 
1982,  but  was  allowed  for  directly 
related  sales  of  agricultural  grade 
sodium  nitrate  sold  during  the  prior 
period. 

Negative  Determinations  of  Critical 
Circumstances 

Olin  Corporation  alleged  that  imports 
of  sodium  nitrate  from  Chile  present 
"critical  circumstances.'  Under  section 
733(e)(1)  of  the  Act,  critical 
circumstances  exist  when  there  is  a 
reasonable  basis  to  believe  or  suspect 
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that:  (1)  There  have  been  massive 
imports  of  the  merchandise  under 
investigation  over  a  relatively  short 
period;  and  (2)(a)  there  is  a  history  of 
dumping  in  the  United  States  or 
elsewhere  of  the  merchandise  under 
investigation,  or  (b)  the  person  by 
whom,  or  for  whose  account,  the 
merchandise  was  imported,  knew  or 
should  have  known  that  the  exporter 
was  selling  the  merchandise  under 
investigation  at  less  than  fair  value.  For 
the  reason  described  below,  we  have 
determined  that  critical  circumstances 
do  not  exist  with  respect  to  the  products 
subject  to  this  investigation. 

In  determining  whether  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  there  have  been  massive   mports 
over  a  relatively  short  period,  we 
considered  the  volume  of  sales  of 
sodium  nitrate  sold  annually  by  CNSC 
in  the  United  States  over  the  List  three 
calendar  years  and  the  volume  of 
imports  over  the  last  tw^o  and  one-h.iif 
years.  Because  these  have  been 
substantially  constant  and  there  has  nul 
been  a  surge  prior  to  this  determination, 
we  have  concluded  that  imports  of  both 
grades  of  sodium  subject  to  these 
investigations  do  not  appear  massive 
ov  er  a  relatively  short  period.  Therefore, 
we  determine  that  critical  circumstances 
do  not  exist  in  this  case. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act.  we  verified  the  mformation 
from  SQM  and  CNSC  used  in  this 
determination.  We  verified  the 
information  received  on  cost  of 
production,  sales,  and  adjustments 
claimed.  We  were  granted  access  to  the 
books  and  records  of  both  SQM  and 
C.\SC.  We  used  standard  verification 
procedures,  including  examination  of 
accounting  records  and  selected 
documents  containing  relevant 
information. 

Suspension  of  Liquidaticn 

In  accordance  with  section  7J3(dl  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  sodium  nitrate  from 
Chile.  This  suspension  of  liquidation 
applies  to  all  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of  a 
bond  equal  to  the  estimated  weighted- 
average  margin  by  which  the  foreign 
market  value  of  the  merchandise  subject 
to  these  investigations  exceeds  the 
United  States  price.  The  suspension  of 
liquidation  will  remain  in  effect  until 


further  notice.  The  weighted-average 
margins  are  as  follows: 

(1)  Sodium  nitrate  from  Chile  less  than 
98  percent  pure  by  weight  S3. 56  per  short 
ton. 

(2)  Sodium  nitrate  from  Chile  equal  or 
greater  than  98  percent  pure  by  weight, 
$43.59  per  short  ton. 

ITC  Notification 

In  accordance  with  section  733(0  of 
the  .'\ct.  we  will  notify  the  ITC  of  our 
determinations.  In  addition,  we  are 
m.akir.g  available  to  the  ITC  all 
nonpnvileged  and  nonconfidential 
inform.ation  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidentird 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  informetion.  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
.'\d.':i;nistration. 

Public  Comment 

In  accordance  with  section  353.47  of 
the  Co.mmerce  Department  Regulations, 
if  requested,  we  will  hold  a  public 
hearing  to  afford  interested  parties  an 
opportunity  to  com.ment  on  this 
preliminary  determination  at  10:00  a.m. 
on  December  2.  1982.  at  the  U.S. 
Department  of  Commerce.  Room  4830. 
14th  Street  and  Constitution  Avenue. 
N.W.,  Washington,  D,C.  20230. 
Individuals  who  wish  to  participate  in 
the  hearing  m.ust  submit  a  request  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration.  Room  3099B,  at  the 
above  address  within  ten  days  of  this 
notice's  publication.  Requests  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number:  (2)  the  number  of 
participants;  (31  the  reason  for  attending; 
and  (4)  a  list  of  the  issues  to  be 
discussed.  In  addition,  prehearing  briefs 
in  at  least  ten  ccpies  must  be  submitted 
to  the  Deput\  .Assistant  Secretary  by 
.\'o\'ember  23.  1982.  Oral  presentations 
Will  be  limited  to  isiues  raised  in  the 
briefs.  Ail  written  views  should  be  filed 
in  accordance  with  19  CFR  3. S3  46, 
With.n  thirty  days  of  this  notices 
publication,  at  the  above  address  and  in 
at  least  ten  copies. 

Dated:  \o\p::;bpr  8,  1982. 
ludith  Hippler  Bello. 

Actirg  Deputy  Assistant  Secretary  for  Import 

Acl.Duiistratton. 

(PR  Doc  82-31202  Filed  n-12-8i,  8  45  am| 
BILLING  CODE  3S10-2S-M 


Application  for  Duty-Free  Entry  of 
Scientific  Articie 

The  U.S.  Department  of  the  Interior 
has  Withdrawn  Docket  Number  82- 
00145.  an  application  for  duty-free  entry 
of  Canadian  Bedload  Samplers. 
Accordingly,  further, administrative 
proceedings  will  not  be  taken  by  the 
Department  of  Commerce  with  respect 
to  this  apphcation. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Dufy-Free 
Educational  and  Scientific  Materials.) 

Ricliard  M.  Seppa, 

Director,  Statutory  Import  Programs  Staff. 

(FR  Doc  82-31186  RM  11-t2-«2:  S:46  am| 
BILLING  CODE  3S0:-2S-M 


(Case  No.  632,  Appeal] 

Dresser  (Fraoce)  S.A.  Appellant; 
Decision  and  Order  of  Assistant 
Secretary  for  Trade  Administration  on 
Appeal  of  Hearing  Commissioner  s 
Denial  of  Motion  To  Vacate  August  26. 
1982  Temporary  Denial  Order 

Pursuant  to  15  CFR  388.22.  Dresser 
(France)  S.A.  (appellant)  and  Dresser 
Industries.  Inc.  ftntervenor),  have 
appealed  the  initial  decision  of  Hearing 
Commissioner  Thomas  W.  Hoya, 
rendered  September  30, 1982,  denying 
appellant's  motion  to  vacate  the  August 
26, 1982  Temporary  Denial  Order 
(TDO)  '  denying  export  privileges.  Mr. 
Hoya's  September  30  decision  was 
issued  after  hearings  held  before  him  on 
September  17  a.nd  20  at  which  time  the 
parties,  represented  by  counsel, 
presented  witnesses  and  documentary 
evidence.  Appellant  served  its  brief  in 
support  of  its  appeal  on  October  4, 1982 
and  the  Commerce  Department  (the 
Department)  served  its  brief  in  reply  on 
October  20, 1982.  Appellant  has  filed  a 
response  brief  dated  October  26, 1982.  In 
accordance  with  the  procedures  for 
determining  this  appeal  set  out  in  15 
CFR  388.22  and  for  the  reasons 
discussed  below,  I  deny  appellant's 
appeal. 

Factual  Background 

The  parties  agree  upon  the  pertinent 
facts  which  led  to  the  Commerce 
Department's  issuance  of  the  TDO  on 
August  26, 1982  as  set  out  on  pages  1-4 
of  Hearing  Commissioner  Hoya's 
September  30.  1982  initial  decision. 
Briefly  stated,  on  Septem.ber  28,  1981. 


'  The  .^usllst  X  13B:  TDO  was  modified  by  order 
of  Siptpmbpr  7  19K  Sef  m^ro.  p  2 
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appellant,  a  French  corporation  which 
manufactures  compressors  and  pumps 
for  the  oil  and  gas  industry  and  which  is 
owned  and  controlled  by  a  United 
States  manufacturing  corporation, 
Dresser  Industries,  Inc.,  signed  a 
contract  with  Creusot-Loire,  a  French 
company,  and  V/O  Machinoimport,  a 
Soviet  agency,  for  the  delivery  of  21  gas 
compressors  for  use  in  building  the  oil 
and  gas  pipeline  currently  being 
constructed  between  the  Soviet  Union 
and  Western  Europe.  Appellant's 
manufacture  of  the  aforementioned 
compressors  is  based  on  technology 
obtained  from  Dresser,  Inc.  pursuant  to 
a  license  agreement  between  those  two 
entities.  On  December  30, 1981,  in 
response  to  Soviet  behavior  concerning 
Poland,  the  Commerce  Department 
issued  regulations  under  the  Export 
Administration  Act  (EAA),  50  U.S.C. 
App.  section  2405,  forbidding  export  to 
the  Soviet  Union  of  U.S. -origin 
commodities  and  technical  data  for  oil 
and  gas  transmission  and  refinement.  47 
PR  141  (Jan.  5, 1982).  Export  controls 
under  the  EAA  were  further  extended 
by  the  Department  by  regulations  issued 
on  June  22, 1982,  to  forbid  export  to  the 
Soviet  Union  of  non-U. S.-origin 
commodities  and  technical  data  by  U.S.- 
owned  or  controlled  foreign  firms.  In 
addition,  the  June  regulations  forbid  the 
export  to  the  Soviet  Union  of  foreign 
produced  goods  of  U.S.  technical  data 
where  the  right  to  use  of  the  data  is 
subject  to  a  licensing  agreement 
between  the  foreign  entity  and  an  entity 
subject  to  United  States  jurisdiction.  47 
FR  27^(June  24.  1982).  Like  the 
Deawnber  regulations,  the  June 
regulations  were  expressly  issued  in 
furtherance  of  U.S.  foreign  policy  in 
response  to  Soviet  interference  in  the 
affairs  of  Poland. 

Because  of  these  regulations.  Dresser 
Industries.  Inc.  ordered  Dresser  France 
to  cease  the  manufacture  of  the 
compressors  produced  for  the  Soviet 
contract  and  not  to  deliver  any 
comprHssors  already  manufactured. 
Dresser  Fi  ar.ce  complied,  until  on 
August  2S,  1982.  three  days  after  the 
issuance  of  a  French  Government 
requisition  order  for  the  compressors, 
the  company  delivered  three 
compressors  manufactured  under  the 
contract  for  shipment  to  the  Soviet 
Union.  On  that  same  day,  August  26, 
1982,  at  the  request  of  the  Department, 
the  Hearing  Commissioner  issued  an  ex 
parte  TDO  temporarily  denying  all 
export  privileges  to  Dresser  France.  In 
its  request,  the  Department  stated  that 
Dresser  France  was  under  investigation 
for  possible  violation  of  the  EAA  and 
implementing  regulations  and  cited  the 


danger  that  Dresser  France  might,  in  the 
future,  make  an  export  similar  to  the 
delivery  of  the  three  compressors  then 
under  investigation.  The  Hearing 
Commissioner  found  that  the  issuance  of 
the  TDO  was  required  in  the  public 
interest  to  facilitate  enforcement  of  the 
Act  and  Regulations  and  to  permit 
completion  of  the  Department's 
investigation.  The  TDO  is  to  continue 
until  the  final  dispositiion  of  any 
administrative  or  judicial  proceeding 
initiated  against  Dresser  France  as  a 
result  of  the  ongoing  investigation.  On 
September  7,  1982,  the  Hearing 
Commissioner,  at  the  request  of  the 
Department,  modified  the  TDO  to  limit 
its  coverage  only  to  U.S. -origin 
commodities  and  technical  data  relating 
to  oil  and  gas  exploration,  production, 
transmission  of  refinement.  Since  that 
date,  there  has  been  no  further  delivery 
by  Dresser  France  to  the  Soviet  Union  of 
compressors  under  the  Soviet  contract. 
On  September  30, 1982  the  Hearing 
Commissioner  issued  his  initial  decison 
denying  appellant's  motion  to  vacate  the 
August  26  TDO.  On  October  15, 1982  the 
Department  issued  a  formal  charging 
letter  against  appellant  for  violation  of 
the  June  regulations. 

Decision 

The  regulation  under  which  this 
appeal  is  taken.  15  CFR  388.22,  sets  out 
the  standard  of  my  review.  The 
regulation  states  that  an  appeal  may  be 
taken  on  the  following  grounds: 

(1)  That  a  necessary  finding  of  fact  is 
omitted,  erroneous  or  unsupported  by 
substantial  evidence  of  record; 

(2)  That  a  necessary  legal  conclusion 
or  finding  is  contrary  to  law; 

(3)  That  prejudicial  procedural  error 
occurred,  or 

(4)  That  the  decision  or  the  extent  of 
sanctions  is  arbitrary,  capricious  or  an 
abuse  of  discretion. 

1  have  determined  that  none  of  the 
above  listed  grounds  exist  in  this  matter 
and,  therefore,  the  appeal  must  be 
denied. 

This  appeal  presents  three  dispositive 
questions  ^  for  decision  which  will  be 
addressed  in  turn; 

1.  Was  the  issuance  of  the  August  26, 
1982  TDO  in  compliance  with  the 
pertinent  regulations? 

2.  Are  the  June  regulations  in 
compliance  with  the  Export 
Administration  Act,  as  amended,  under 
which  they  were  issued? 

3.  Was  the  implementation  of  the 
regulations  in  this  case  by  issuance  of 


the  exports  TDO  in  violation  of  the  Due 
Process  clause  of  the  Fifth  Amendment? 

***** 

1.  Was  the  issuance  of  the  August  26, 
1982  TDO  in  compliance  with  the 
pertinent  regulations? 

The  regulation  governing  the  issuance 
of  an  ex  parte  TDO,  15  CFR  388.19(a)(2), 
states: 

(2)  General  denial  of  export  privileges.  The 
Department  may  request  the  presiding  official 
to  issue  a  temporary  denial  order  on  an  ex 
parte  basis  summarily  denying  any  or  ail  of 
the  export  privileges  specified  in  §  388.3(a)(1) 
and  (2)  to  any  person  against  whom  other 
administrative  or  judicial  proceedings 
relating  to  export  control  are  pending,  or  who 
is  under  investigation  for  violation  of  the  Act, 
the  Regulations,  or  other  authorization  issued 
thereunder.  The  presiding  offlcial  may  issue 
such  order  upon  a  showing  that  the  order  is 
required  in  the  public  interest  to  permit  or 
facilitate  enforcement  of  the  Act,  any 
applicable  Elxecutive  Order,  or  the 
regulations;  to  avoid  circumvention  of  such 
administrative  or  judicial  proceedings;  or  to 
permit  the  completion  of  an  investigation. 
The  order  shall  be  issued  initially  only  for 
such  period  of  time,  ordinarily  not  exceeding 
30  calendar  days,  as  may  be  required  to 
complete  the  administrative  or  judicial 
proceeding,  or  to  complete  the  investigation. 

Thus,  to  issue  a  proper  ex  parte  TDO 
under  §  388.19,  the  Department  must 
estabhsh  first,  that  the  person  '  against 
whom  the  ex  parte  TDO  operates  is  the 
subject  of  administrative  or  judicial 
proceedings  relating  to  export  control  or 
is  under  investigation  for  violation  of  the 
Act.  The  Department  has  avered,  and 
Dresser  France  does  not  dispute,  that 
such  an  investigation  was  ongoing  at  the 
time  of  the  August  26  TDO,  Second,  the 
Department  must  establish  that  the  TDO 
is  required  "in  the  public  interest  to 
permit  or  facilitate  enforcement  of  the 
Act,  any  applicable  Executive  Order,  or 
the  regulations;  to  avoid  circumvention 
of  such  administrative  or  judicial 
proceedings;  or  to  permit  the  completion 
of  an  investigation."  The  Department 
has  alleged  that  the  TDO  was  required 
both  to  permit  completion  of  the 
investigation  and  to  permit  or  facilitate 
enforcement  of  the  Act. 

The  events  which  led  to  the  issuance 
of  the  TDO  have  been  discussed  above. 
It  was  no  secret  by  August  26, 1982  that 
Dresser  France  had  delivered  for 
shipment  to  the  Soviet  Union  three  of 
the  21  compressors  called  for  by  the 
contract,  an  act  which  the  Department 
characterizes  as  a  possible  violation  of 
the  EAA.  Appellant  has  since  stated 
that  it  intends  to  complete  manufacture 
and  delivery  of  the  remaining  18 


'Other  non-dispositive  issues  raised  by  the 
parties  are  addressed  where  appropriate  later  in 
this  Decision  and  Order 


•For  a  discuision  of  the  definition  of  the  term 
"person"  at  used  in  {  388  19.  see  infra,  p.  9. 


• 
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compressors.  Deposition  of  William  A. 
Zech,  September  14. 1982  at  95-96  (Zech. 
Tr);  Respondent's  Exhibit  13,  para.  9. 
submitted  to  Hearing  Commissioner. 

Given  this  expressed  intention,  the 
issue  is  whether  the  TDO  can  aid  the 
Department  in  its  enforcement 
responsibilities  under  the  EAA  and 
implementing  regulations  by  precluding 
or  making  more  difficult  the  completion 
of  appellant's  Soviet  contragt.  If  the 
answer  is  in  the  affirmative,  the  TDO 
serves  to  facilitate  enforcement  of  the 
Act  and  is  appropriate  under  §  388.19. 

Appeleant  asserts  that  the  TDO  can 
serve  no  enforcement  purpose  because 
appellant  already  has  all  U;S.-ongin 
technology  needed  to  cortiplete  the 
Soviet  contract  and  does  not  need  to 
acquire  U.S. -origin  commodities  to 
complete  the  contract.  Thus,  appellant 
argues  that  the  TDO,  by  shutting  off  the 
How  of  U.S.-origin  goods  and  technology 
to  it,  can  have  no  preventati\  e  effect  on 
;  ompletion  of  the  contract. 

The  Commerce  Department,  in  turn 
argues  that  there  is  substantial 
uncertainty  whether  Dresser  France 
does  have  all  of  the  U.S.-origin 
commodities  and  technology  necessa.'-y 
'0  complete  the  contract  and  therefore 
the  TDO  is  necessary  to  preclude 
dehvery  to  appellant  of  any  possible 
L'S. -origin  technology  and  commodilies 
necessary  to  complete  its  So\  iet 
contract.  See  Respondent's  E.xliibit  1. 
submitted  to  Hearing  Commissioner: 
Transcript  of  hearing  before  Hearing 
Commissioner,  September  17,  1982  at 
;B-34,  114,  117,128. 

Upon  review  of  the  record  1  conclude 
that  there  is  uncertainty  whether 
appellant  has  all  the  U.S.-origin 
commodities  and  technology  necessary 
to  complete  its  Soviet  contract. 
•Accordingly,  the  TDO  may  wtH 
facilitate  enforcement  by  either 
precluding  completion  of  the  contract  or 
making  completion  more  difficult  by 
requiring  appellant  to  seek  necessary 
commodities  and  technology  from  non- 
U.S.-origin  sources.  For  example, 
appellant's  contractual  schedule  for 
delivery  of  the  compressors  calls  for  7 
compressors,  in  addition  to  the  3  already 
delivered  prior  to  the  August  26  TDO,  to 
have  been  transmitted  by  October  2, 
1982,  Gov.  Ex  A-1  at  01661.  Apparently, 
none  of  these  7  compressors  have  been 
delivered  since  the  issuance  of  the 
August  26  TDO.  The  very  fact  that  as  of 
this  date  these  7  compressors  have  not 
been  delivered  in  cohformity  with  the 
contractual  schedule  suggests  that 
perhaps  not  all  necessary  U.S. 
technology' or  commodities  were 
received  by  appellant  and  that  the  TDO 
is  affecting  completion  of  the  contract. 


Appellant's  own  comments  raise 
additional  questions  concerning  its  need 
for  funther  U.S.-origin  technology  to 
complete  the  Soviet  contract.  On  page  5 
of  appellant's  brief,  it  states: 

When  the  December  1981  extension  of  the 
Regulations  was  announced,  Dresser 
informed  the  Clark  Division  and  the 
Respondent  (Dresser  France)  that  no  further 
L!  S  technology  or  commodities  were  to  be 
shipped  to  the  Respondent  for  use  in 
connection  with  the  Contract.  Some  technical 
information  that  was  then  in  transit  from  the 
Clark  Diiision  to  the  Respondent  was.  under 
insiructions  from  Dresser,  returned  to  the 
Cl.trk  Division  unopened. 

Appellant  has  presented  no  evidence 
that  the  contract-connected  U.S. 
technology  and  commodities  referred  to 
above  werp  received  by  it  prior  to  the 
issuance  of  the  TDO.*  Accordingly  it  is 
uncertain  whether  all  contract- 
connected  U.S.  commodities  and 
iprhnolngy  have  already  been  delivered 
to  appellant.  Government  Exhibit  A 
submitted  to  Hearing  Commissioner,  pp. 
003,^4,  00336-42,  01347.  Therefore,  the 
TDO  serves  the  legitimate  function  of 
preventing  deli\  ery  of  any  such 
technology  and  goods  to  the  appellant. 

Further,  appellant  nowhere  states  that 
it  has  all  of  the  commodities  necessary 
for  completion  of  trie  contract  The  TDO 
may,  by  shutting  off  the  flow  of  U.S.- 
origin  commodities  as  of  August  26, 
have  the  effect  of  requiring  appellant  to 
spek  goods  necessary  for  completion  of 
the  contract  from  other  that  US  sources. 
The  apparent  inability  of  appellant  to 
rr.eet  its  contractual  delivery  schedule 
lends  support  to  this  possibility. 

To  the  extent  that  the  TDO  makes 
completion  of  the  contract  impossible  or 
more  difficult  be ca.ise  it  mi'.kes 
necessary  goods  or  technology 
inaccessible  or  more  difficult  to  acquire, 
the  TDO  se.'ves  a  legitimate 
enforcement  purpose  under  t!ie 
regulations.  Given  the  record  before  me. 
I  cannot  state  for  certain  thai  the  TDO  is 
not  having  a  negative  effect  on 
completion  of  appellant's  contract  and 
thus  facil:'ati;-,g  enforcement  of  the  Act 
cind  regulations.  Certainty  that  tht  TOO 
is  making  an  impact  on  the  completion 
and/or  shipment  of  the  18  compressors 


'(.;\en  !hr  assfir^ion  •h.il  cuntr.ic!connei;!fd 
K  fornijiior.  nas  relurned  unopened  to  Clark 
t).",  sion  in  responsf  to  the  December  30.  1982 
regulations  we  are  confronted  eitlier  with  a 
contr.idiction  with  appellants  statement 
lappellant'B  bnef,  pp  66-67)  that  all  U.S  origin 
let  hnology  needed  for  cor-.plrtior,  of  the  contract 
w.is  transmitted  prior  to  the  end  of  1381  or  dn 
admission  by  appellant  of  the  existence  of  L'  S  - 
oriRin  contract-connected  technology  which  was  nol 
transmitted  prior  to  the  end  of  1981.  In  any  event, 
there  is  uncertainty  as  to  the  status  and  loc.-inon  of 
Itip  contract-connected  information  refcired  to 
above 


is  not  required  to  justify  issuance  of  a      ' 
TDO  under  §  388.19.'  \ 

This  conclusion  also  addresses 
appellant's  charge  that  the  TDO  v\,is 
"punitive  "  Throughout  its  brief, 
appellant  has  premised  much  of  its 
argument  on  the  basis  of  the  TDO  being 
■  punitive"  in  nature.  Precisely  what  is 
meant  by  "punitive'  is  never  explained 
by  appellant,  but  apparently  appellant' 
means  the  TDO  was  issued  to  punish  it 
for  the  delivery  of  the  three  compressors 
under  its  Soviet  contract  rather  than  to 
forestall  future  violations  or  aid  in  the 
investigation. 

Because  I  determine  that  this  TDO 
properly  is  designed  to  forestall  future 
violations  and  fulfill  its  intended  role 
under  §  388.19,  appellant's  "punitive" 
argument  falls.' The  separate 
punishment  provisions  of  the 
regulations,  which  provide  sanctions, 
fines  and  other  penalties,  are  set  out  at 
15  CFR  §  388  3.  Such  penalties  can  only 
be  imposed  by  means  of  the  formal 
procedures  set  out  in  §  388.4-388.7.  The 
issue  before  me  concerns  a  TDO,  and 
not  the  penalty  provisions  and 
accompanying  procedures  in  the 
regulations. 

The  TDO  was  not  designed  to  punish 
appellant,  indeed,  no  substantive 
violations  have  yet  been  proven.  There 
is  no  question,  and  the  Department  does 
not  dispute,  that  appellant  may  well 
suffer  damage  as  a  result  of  the 
imposition  of  the  TDO.  Whether  damage 
may  be  suffered,  however,  is  not  the 
pertinent  inquiry  in  determining  whether 
the  TDO  was  properly  issued.  All  TDOs 
by  their  nature  can  impose  some  injury 
on  their  recipients  as  an  unavoidable 
consequence  of  their  purpose  which  is  to 
prevent  future  violations  and  facilitate 
an  ongoing  investigittion  Furthermore, 
on  September  7,  1982,  the  TDO  was 
modified  to  limit  its  scope  only  to  U.S.- 
origin  commodities  and  technical  data 
relating  to  oil  and  gas  exploration, 
production,  trrtnsmission  or  refinement. 


°  Additionally  given  tbe  contractual  relationship 
Lii  'w.fen  Dresser  France  and  the  Sovie'  firm  V/O 
Mhchinoimport.  the  possibility  of  other  future 
V  iniaiions  being  precluded  by  the  TDO  cannot  l>e 

gainsaid. 

*^Koi  similar  reasons,  appellant's  additional 
a  rj;  I  men  I  that  il  la  being  impermissably  punished 
for  ariB  compelled  b>  the  French  government  falls. 
As  discussed  in  the  text,  this  case  involves  the 
issuance  of  a  TDO  to  permit  the  completion  of  the 
investigation  of  appilLini  and  to  forestall  any  future 
regulatory  violations  This  case  doe?  not  involve  the 
imposition  of  penalties  on  apppllanl  for  conduct 
done  under  coniputs  .ir  of  the  French  government  in 
violation  of  L' S  law   Accordinpli   Iheoeferseof 
foreign  compulsion  is  inapp'ii.aMt    In  light  of  this 
disposition,  I  need  nol  address  the  pprtieg'  other 
nrgumenls  and  far'ual  delermms'ion  requests 
concerning  whe'her  appelli,nl  was  legally 
compelled  b)  the  Fnnch  goverr.meni  to  deliver  the 
three  compressors  uoder  the  Soviet  contract 
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This  narrowing  modification  is  evidence 
of  the  Department's  desire  to  tBiloi  the 
TDO  to  fulfill  the  purposes  of  S  388.19 
rather  than  to  punish  appellant.  For  the 
above-staled  reasons,  the  TDO  complies 
with  the  pertinent  regulation.' 

2.  Are  the  June  regulations  in 
compliance  with  the  Export 
Administration  Act,  ab  amended,  under 
which  they  were  issued? 

The  essential  question  here  is  whether 
the  June  regulations  fall  within  the 
intent  of  Congress  expressed  in  the  EAA 
as  amended  in  1979.  The  [one 
regulations  were  promulgated  pursuant 
to  section  6  of  the  EL\A.  50  U.S.C.  App. 
section  2405.  That  section  concenis 
foreign  policy  controls  and  gives  the 
President  the  authority  to  prohibit  or 
curtail  the  exportation  of  any  goods  or 
technology  "subject  to  the  jurisdiction  of 
the  United  States  or  exported  by  any 
person  subject  to  the  jurisdiction  of  the 
United  States"  to  the  extent  necessary 
to  further  U.S.  foreign  policy.'  Appellant 
argues  that  Congress  by  amending  the 
EAA  in  1979  did  not  intend  for  the 
executive  branch  to  be  able  to  direct 
activities  of  foreign  companies 
controlled  by  U.S.  firms  or  control  the 
use  of  U.S.  technology  after  it  leaves  ftis 
country. 

In  attempting  to  discern  the 
Congressional  intent  behind  a  statute  it 
is  axiomatic  that  the  primary  authority 
is  the  wonfing  of  the  statute  itself.* The 
wording  of  the  statute  detnorstrates  that 
Congress  intended  section  2405  to  have 
an  extraterritorial  effect.  Congress 
speaks  of  the  control  of  "any  goods, 
technology  or  other  information  subject 
to  the  paisdictioa  of  the  United  States  or 
exported  by  any  person  mb)ect  to  the 
rurisdJction  of  the  United  States  . 
(section  240S(a),  emphasis  added). 

The  Senate  Banking  Committee 
considered  an  amendment  to  the  EAA 
which  would  have  prahibited  foreign 
policy  controls  on  non-U5.  origin 
exports  of  foreign  subsidiaries  of  U.S. 
companies  except  in  international 
economic  emergencies.  S.  Rep.  No.  169. 
9eth  Cong..  Ist  Sess.  4-5  (1979)  (Sen. 


The  Heanof  Commiisioner't  finding  th^l  the 
issuance  of  the  TBO  was  required  in  order  Is  pernui 
or  Tacihtalf  eniorcement  of  the  Act  m  certaaly 
neither  erranaoHS  aor  uusupparted  tijr  luiwtdotive 
evidence,  aod  dvieed  w  Mpportod  bf  the  available 
facts.  inaiBach  m  ike  emimcemeaH  poamd  Sot 
issuaive  of  tke  TDO  aXiafie*  tbe  reqHwnenU  of 
the  resuiitva.  1  maed  not  rsad!  tht  lane  ^  whether 
t^  iMuanoe  of  the  TDO  wu  reqmpgd  lo  pennil  the 
compldioa  of  Ike  ianetiigabon. 

'AddOkmaOf.  the  Conunttce  Oepstmeul  • 
interpretataoa  o^  the  MTV  anemkneim  Id  the  EAA 
as  eabodiad  ■  Ike  Oeoeabar  and  (uoe  r^uiauons 
18  enttUed  to  gtnt  weigltt  m  tif^  of  the  CoBmerce 
Departmeaf  •  li^iil  iliveiy  aangned  reapoMibkiity  to 
irapleoMBt  tiie  EAA.  Cateipiiiar  Tractor  Co.  « 
Umled  State*.  589  F^  10«a  104S  (CI.  a.  1978) 


Rep).  The  Committee  failed  to  adopt 
this  amendment,  taking  note  of  a  letter 
from  the  State  Department  in  opposition 
to  that  amendment  urging  that  the 
.  President  be  allowed  to  retain  the 
flexibility  he  had  under  the  existing 
legislation  to  impose  foreign  policy 
controls  on  subsidiaries.  The  Committee 
recognized  "that  claims  to  U.S. 
jurisdiction  over  such  exports  are  not 
likely  to  go  unchallenged  by  the 
governments  of  the  countries  in  which 
such  subsidiaries  are  located."  Sen.  Rep. 
at  5.  Nevertheless,  the  Committee  chose 
not  to  adopt  the  Amendment  and  it  was 
withdrawn. 

The  House  also  considered  the 
question  of  extraterritoriality  within  the 
context  of  the  national  security  section 
of  the  statute  (section  2404)  and 
determined  to  grant  the  President  the 
authority  to  control  the  reexport  of  U.S. 
goods  by  foreign  entitiea.  The  House 
specifically  chose  to  delete  an  initial 
provision  of  the  1979  amendments  which 
would  have  forbidden  the  imposition  of 
conditions  by  the  United  States  with 
respect  to  the  reexport  of  U.S.-origin 
items  shipped  to  COCOM  (Coordinating 
Committee)  countries.  In  o^ering  the 
amendment  deleting  this  provision. 
Congressman  Lester  Wolfe  (D-N.Y.) 
stated: 

this  atnentlment  deletes  the  section 
in  the  bill  wtjich  prohibits  the  Umfed  States 
from  attachiag  any  condition  onto  the 
reexport  of  goods  (hat  the  United  States  has 
exported  to  any  one  <rf  our  COCOM  alhes.  I 
do  oot  believe  ^t  we  should  prohibit 
ni^rselves  from  utilirmg  them  ^export 
conirols)  if  we  feel  it  is  necessary.  I  feel  that 
eliminating  the  possibiHty  of  using  reexport 
controls  ctTtiid  create  an  enormous  loophole 
throng  which  thirti  country  transfers  coold 
It'g^jlly  be  made. 

125  Cong.  Rec.  H  7664-65  (daily  ed.  Sept 
11.  1979).  Thus  the  jurisdictional  reach  of 
the  national  security  section  of  the  EAA 
was  intended  to  include  extraterritorial 
applicaticm  of  controls.  The  House's  use 
of  identical  jurisdictional  language  in 
the  foreign  policy  control  section 
demonstrates  an  intent  to  permit  the 
President  to  impose  similar 
extraterritorial  controls  in  the  foreign 
policy  area.  The  final  version  of  the  bill 
passed  by  both  houses  of  Congress 
retained  this  identical  jurisdictional 
language. 

Therefore,  both  houses  of  Congress 
demonstrated  the  intent  (o  pennil  the 
President  to  impose  extraterritorial 
foreign  policy  controls  similar  to  those 
in  the  regulations  challenged  here.  There 
is  nothing  in  the  statute  or  its  legislative 
history  to  indicate  that  Congress  did  not 
intend  foreign  poKcy  controls  to  be 
implemented  extraterritorially  as  they 
are  in  the  challenged  regulations. 


Additionally,  there  is  no  dispute  that 
at  the  time  Congress  considered  and 
adopted  the  language  of  section  2405(a) 
it  was  aware  that  identical  language  in 
another  statute,  the  Trading  With  The 
Enemy  Act  (50  U.S.C.  App.  section  5(bJJ. 
served  as  the  basis  for  promulgation  of 
export  controls  extraterritorial  in  scope 

Appellant  also  asserts  that  Congress' 
use  of  the  world  "person"  rather  than 
"U.S.  person"  in  the  jurisdiction 
provision  of  the  foreign  policy  controls 
section  indicates  a  desire  to  limit  the 
scope  of  those  subject  to  export  controls 
for  foreign  policy  purposes.  I  do  not 
believe  it  is  reasonable  to  conclude  the 
term  "person"  as  defined  in  section  16  of 
the  Act  (50  U.S.C.  App.  section  2415J  is 
more  narrow  in  scope  than  the  term 
"U.S.  person"  as  defined  m  section  16. 
Indeed,  the  more  reasonable  contruction 
is  that  "person"  includes  the  tenn  "U.S. 
pweaon."  I  hirther  not  that  Congress 
also  used  the  term  "person"  rather  than 
"U.S.  person"  in  the  national  security 
section  of  the  Act  and  the  jurisdictional 
section  of  the  Trading  With  The  Enemy 
Act. 

Finally,  a  recent  vote  in  the  House  of 
Representatives  lends  additional 
support  to  the  position  that  the  June 
regulations  were  within  the  reach  of  the 
EAA." 

Appellant  argues  at  great  length  that 
these  regulation  are  unprecedented. 
However,  whether  the  President  has 
instituted  similar  export  control 
mechanisms  in  the  past  does  not  alter 
the  wording  of  the  statute,  the  legislative 
history  and  the  recent  House  of 
Representatives  vote.  I  find  the 
Commerce  Department's  discussion 
concerning  the  EAA  on  pages  34-45  of 
its  brief  persuasive.  The  June  regulations 
do  not  violate  the  EAA." 


'"On  September  21 196Z,  the  Hoyse  of 
Representatives  voted  on  the  uaue  <rf  whether  to 
lermjaate  the  December  and  June  reguiatioiu. 
Supporters  of  the  bill  made  many  of  the  same 
argumenta  raised  Ijy  appeflairt  attacking  the 
extraterritoiial  reach  of  the  fnoe  regvtatum.  The 
House  rejected  the  veraioa  of  the  bill  whtoh  would 
have  eiiniinated  outright  the  Deoember  and  |uite 
regulations,  kistead,  the  House  voted  to  rescind  Ihe 
December  and  June  regulations  m  90  days,  providpri 
that  within  th*  period  the  Preeidwit  certifie*  thai 
the  Soviet  Umon  is  not  Dsin(  forced  labor  in  the 
conlslniction  of  the  pipeline.  The  vote  oi  the  House 
nf  Representatives  thus  sustains  the  December  and 
)une  regulatiotu  unless  the  President  certiTies  that 
the  U.S.SX.  ii  ■•(  Ming  slave  labor  on  the  ptpeline 
128  Cong.  Rec  H  TtlS.  TSIS.  D  1291  (daily  od.  Sept. 
29.  1962).  Carlaaiy  the  iaitial  profMHal  presented  a 
dear  opportunity  for  at  least  the  House  of 
Repre»entative»  to  state  that  the  December  and  ]unc 
regiilatioBS  were  no*  wrthiii  tfie  piticw  cf  the  EAA 
and  the  wih  of  tie  legislatare.  Thi*  le^alative 
refusal  to  revene  the  executive's  trnpleiBentatnm  o( 
the  EAA  lends  support  >c  my  analysis  of  the 
Congressiaoal  intent  behind  the  EAA. 

"  AppeHanI  atao  complains  (hat  the  )«ne 
regulations  have  been  applied  in  an  improperiy 
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3.  Was  the  implementation  of  the 
regulations  in  this  case  by  issuance  of 
an  e\  parte  TDO  in  violation  of  the  Due 
Process  Clause  of  the  Fifth  Amendment? 

Because  I  have  concluded  the  August 
26  TDO  was  not  issued  for  punitive 
purpose  [see  supra,  pp.  &-7).  appellant's 
argument  that  due  process  under  the 
Constitution  precludes  an  ex  parte  TDO 
for  punitive  purposess  (appellants's 
brief,  p.  22)  becomes  irrelev  ant 
Nevertheless,  insofar  as  appellant's 
discussion  is  interpreted  to  attack  liie 
issuance  of  the  ex  parte  TDO  as  bemg  in 
Violation  of  due  process  regardless  of 
uhether  it  is  characterized  as  punitive 
it  Will  be  addressed. 

The  parties  do  not  dispute  that  the 
IDO  this  case  was  implemented 
pursuant  to  regulation  prior  to  the 
issuance  of  a  formal  charging  letter  or  a 
!. faring  on  the  nieriis.  The  question  is 
uh.  :her  such  a  procedure  \iolates  due 
process  protections. 

Even  assuming,  arguendo,  that  the  due 
process  clause  is  applicable  to  protect 
appellant  and  that  a  property  interest 
cognizable  under  the  Fifth  Amendment 
iS  involved,  under  certain  circumstances 
(he  governmental  seizure  of  a  property 
interest  without  a  prior  hearing  is 
constitutional.  The  standard  for 
'ustifying  such  governmental  behavior 
has  been  set  out  by  the  Supreme  Court 
m  Fuentes  v.  Shevin,  407  U.S.  67.  (1972): 

'  *  *  the  seizure  has  been  directly 
necessary  to  secure  an  important 
governmental  or  general  publir  interest. 
Second,  there  has  been  a  special  need  for 
very  prompt  action.  Third,  the  State  has  kept 
strict  ccnlroi  over  its  monop'.oy  of  .egitimate 
force;  the  person  iPiitiating  the  seizure  has 
Ijt'pn  a  governmental  official  responsible  for 
d'-'ermining.  under  the  standards  of  a 
narrowly  drawn  statute,  that  it  was 
necessary  and  justified  in  the  particular 
instance. 

See  also  Calero-Toledo  v.  Pearson 
Yacht  Co.,  416  U.S.  663  (1974)  Cleaily 
the  effectuation  of  governmental  fnreig.n 
policy  goals  is  an  important 


retroactive  manner — forbidd:ng  tl<e  pxpoii  n! 
p'odjcts  of  US.  lechnolojjy  that  were  transmitted  to 
the  licensee  prior  to  wnllen  assurances  Ijeing 
required  of  il.  Regardless  of  when  Itie  U.S.-ongin 
technology  inherent  in  the  production  of  the 
compressors  may  have  been  transmitted  to  Dresser 
Ffdnce.  the  TDO  is  designed  only  to  prevent  the 
future  export  to  the  Soviet  Union  of  the 
compressors,  and  any  other  item  falling  wiilnn  the 
rt-aulations.  The  question  of  imposition  of 
pi.nishment  for  behavior  not  in  violation  of  statute 
or  regulation  at  the  lime  il  occurred  is  not  liefore  us 
B>  >und  this,  "Congressional  legislation  ur 
regulations  adopted  pursuant  thereto  whether 
prospective  or  retrospective  in  application,  often 
hdke  economic  consequences  which  may  be 
inconsistent  with  a  party's  reasonable  expectations 
Such  inconsistencies  are  not  equivalent  to 
unconstitutionality  as  to    '  '   '  enactments  (in 
dispute)."  Springdale  Convolescenl  Cenlcr  v 
Mathews,  545  F.  2d  943.  955.  (5th  Cir  1977) 


governmental  interest.  Congress  passed 
section  6  of  the  EL'V.'V  and  the  Commerce 
Department  promulgated  the  December 
and  June  regulations  in  furtherance  of 
this  interest.  The  need  for  prompt  action 
to  preclude  possible  future  export 
violations  has  been  demonstrated 
Finally,  the  actual  issuance  of  the  TDO 
was  done  by  the  appropriate  Commerce 
Departm.ent  official  and  comported  with 
the  procedure  set  out  in  §  388.19  I  note 
also  that  appellant  received  a  hearing  on 
the  merits  of  the  TDO  less  than  3C  days 
after  its  August  26  issuance.  Thus  under 
the  Fuentes  standard  the  ex  parte  TDO 
was  proper. 

Further,  the  Supreme  Court  has  held 
en  more  than  one  occasion  that  the 
government  is  entitled  to  terminate 
benefits  and  recoup  monies  from 
individuals  without  first  providing  a  pre- 
deprivation  hearing.  See  Califano  v. 
Yamasaki.  442  U.S.682  (1979);  Mathews 
v.  Eldridge.  424  U.S.  319  (1976). 
Additionally,  both  Home  Brothers,  Inc. 
V.  Laird.  463  F.2d  1268  (DC.  Cir.  1972), 
and  Gonzales  v.  Freeman,  334  F.2d  570 
(DC.  Cir.  1964),  cited  by  appellant  in 
support  of  its  argument,  stand  for  the 
proposition  that  there  con  be  a 
temporary  suspension  of  an  important 
right  prior  to  the  provision  of  a  hearing  if 
the  governmental  interest  involved 
justifies  such  a  procedure.  The 
govern.mental  interest  of  protecting  the 
integrity  of  its  export  controls  in 
furtherance  of  foreign  policy  objectives 
as  applied  in  this  case  justifies  the  ev 
parte  TDO  procedure  set  out  in  §  388. 19 
and  utilized  here.  The  Due  Process 
Clause  of  the  Fifth  Amendment  has  not 
been  violated  by  the  issuance  of  the 
August  26  TDO  against  appellant. 

Because  I  have  determined  the  June 
regulations  r.re  within  the  scope  of  the 
EAA,  1  will  not  address  appellant's 
challenge  to  the  lune  regulations  as 
being  contrary  to  international  law. 
Such  a  challenge  in  effect  asserts  that 
the  statute,  encompassing  and 
embodying  the  regulations,  is  in 
violation  of  international  law.  and  such 
a  challenge  is  not  within  the  purview  of 
m.v  jurisdiction. '- 


"Concerning  constitutional  challenges  to  statutes 

before  administrative  agencies.  Professor  Davis  has 
staled     VVe  commit  to  administrative  agencies  the 
power  to  determine  constitutional  applicability,  but 
we  do  not  commit  to  adminisL'alive  agencies  the 
pcwer  to  determine  constitutionality  of  legislation. 
(I'lly  the  courts  have  authority  to  take  action  which 
runs  counter  to  the  expressed  will  of  the  legislative 
b..dy  '  K  Davis  Administrative  Law  Tex!  |3rd  ed. 
19"21.  pp  388-89.  Case  law  fully  supports  this  view 
See  Weinberger  \  Solfi.  422  U.S.  749.  785  (1975); 
S.-ivira  Home  Industries  v.  Sec.  of  Labor.  594  F  2d 
1158  (lOlh  cir.  1979).  Similarly,  a  challenge  to  a 
statute  based  upon  international  law  should  not  t>e 
heard  by  me,  but  rather  the  judiciary  which  alone 
has  the  authority  to  determine  the  legality  of  acts  of 
Congress  Nevertheless.  I  do  note  that  in  the  case  of 


Conclusion 

.Appellant  has  failed  to  establish  that 
the  issuance  of  the  August  26.  1982  TDO 
was  not  in  compiiance  with  the 
pertinent  regulations,  that  the  December 
and  June  regulations  were  not  in 
compliance  w.;h  the  Export 
Administration  Act  under  which  they 
were  issued,  or  that  the  im.plemenlation 
of  the  regulations  in  this  case  by 
issuance  of  the  ex  parte  TDO  was  in 
violation  of  the  Due  Process  clause  of 
the  Fifth  Amendment.  Thus  the  appeal 
of  Dresser  France  and  Dresser 
Industries.  Inc.  from  the  September  30. 
1982  initial  decision  of  the  Hearing 
Commissioner  denying  their  motion  to 
vacate  the  Temporary  Denial  Order  is 
denied.  "It  is  so  ordered. 

Dated:  November  1, 1982. 
Lawrence  |.  Brady, 
Assistant  Secretary-  for  Trade  Administration. 

[VV  DfK   8:  11W3  F.led  11-12-82  BIS  an) 
BILUNG  CODE  3510-2S-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Soliciting  Public  Comment  on  Bilateral 
Textile  Consultation  With  the 
Government  of  the  People's  Republic 
of  China  to  Include  a  Review  of  Trade 
m  Categories  351,  363,  634,  and  547 
and  Controlling  Imports  in  Those 
Categories 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements. 


a  confliLl  between  international  law  and  an  Act  of 

Congress,  the  Act  of  Congress  prevails. [I|f 

Congress  has  expressly  prescribed  a  rule  with 
respect  to  conduct  outside  the  United  States,  even 
one  going  t>eyond  the  scope  recognized  by  foreign 
relations  law,  a  United  Slates  court  would  be  bound 
to  follow  the  Congressional  direction  unless  this 
would  violate  the  due  proces*  clause  of  the  Fifth 
Amendment."  Leasco  Data  Processirtg  Equipment 
Corp.  V.  Maxwell.  468  F  2d  13*26,  1334  (2nd  Cir.  1972). 

"Because  as  I  have  determined  on  the  record 
before  me  to  affirm  the  densiotl  of  the  Hearing 
Commisi>ioiier  upholding  the  issuance  of  the  August 
26.  1982  TBO.  1  need  not  address  the  Department  s 
arguments  that  the  opinion  of  Dresser  France's 
counsel  on  the  validity  of  the  French  governmenl's 
requisition  order  and  the  second  aeclaration  of 
Robert  Iron  should  be  stricken  from  the  record  Nor 
need  I  address  the  Department's  request  that  the 
Hearing  Commissioner  s  Hnding  concerning  legal 
advice  rei  e  ved  by  appellant  from  French  counsel 
should  be  mod. fieri  AdditDnally  both  the  opinion 
of  Dressei  France  s  counsel  and  the  serond 
declaration  of  Robert  Tron  concerned  international 
law  mailers  which  I  have  not  considered.  See  supra. 
p  12  n  12  Mv  decision  not  to  address  these  issues 
IP  no  wa>  preiiidites  ihe  Departmen!  >  right  to  raise 
these  issues  in  any  subsequent  forum  Hrtail. 
iVio/cic/e  cpd  Deoartment  Store  I'  v  SLR  B  .  466 
F.2d380  1DC  Cir  \9^Z\.  Beryllium  Corp  v   United 
Slates.  44S  F  2d  362  (Ct  CI  1972):  Ridgely  \ 
Se,  retorv  o'  Uept  oi  H.E  W.,  MS  F  supp  983  (D. 
Md  19721 


51468 


Federal  Register  /  Vol.  47,  No.  220  /  Monday,  November  15,  1982  /  Notices 


ACTION:  (1)  Soliviting  public  commpnt  or. 
bilateral  textile  consultations  witli  the 
Crovemment  of  the  People's  Republic  of 
China  concerning  trade  in  Categories 
351,  363,  634,  and  647;  and 

(2)  Controlling  imports  of  cotton 
;iightwear  in  Category  351.  cotton  terr>' 
find  other  pile  towels  in  Category  363. 
men's  and  boy's  other  coats  of  man- 
made  fibers  in  Category  634,  and  men  s 
and  boys'  trousers  of  man-made  fibers 
n  Category  647,  produced  or 
manufactured  in  the  People's  Republic 
ijf  China  and  exported  during  the  ninety- 
ddy  period  which  began  on  October  20. 
1982  and  extends  through  January  17. 
\H83. 

(A  detailed  description  of  the  tcxtil«= 
categories  in  terms  of  T.S.U.S.A 
numbers  was  published  in  the  Federal 
Register  on  February  28,  1980  (45  FR 
13172),  as  amended  on  April  23.  1980  (45 
FR  27463),  August  12.  1980  (45  FR  53506). 
December  24. 1980  (45  FR  85142),  May  5. 
1981  (46  FR  25121),  October  5, 1981  (46 
FR  48963),  October  27,  1981  (46  FR 
52409),  February  9,  1982  (47  FR  59261, 
and  May  13,  1982  (47  FR  20654)) 

summary:  On  October  19, 1982. 
pursuant  to  the  terms  of  the  Bilateral 
Cotton.  Wool,  and  Man-Made  Fiber 
Textile  Agreement  of  September  17. 
1980,  as  amended,  between  the 
Governments  of  the  United  States  and 
the  People's  Republic  of  China,  the 
Government  of  the  United  States 
requested  consultations  concerning 
imports  into  the  United  States  of  cotton 
and  m^in-made  fiber  apparel  products  in 
Categories  351,  363,  634,  and  647  from 
the  People's  Republic  of  China. 

Any  party  wishing  to  comment  or 
provide  data  or  information  regardinjii 
the  treatment  of  Categories  351.  363,  634. 
and  647  under  the  agreement  with  the 
People's  Republic  of  China,  or  any  other 
Hspect  thereof,  or  to  comment  on 
domestic  production  or  availability  of 
textiles  and  apparel  included  in  these 
categories,  is  invited  to  submit  such 
comments  or  information  in  ten  copies 
'Q  Walter  C.  Lenahan.  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements.  International  Trade 
.Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 
Because  the  exact  timing  of  the 
consnltations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel.  Room 
3100,  U.S.  Department  of  Commerce, 
14th  aiui  Constitution  Avenue,  NTW., 
Washington,  D.C.  20230.  and  may  be 
obtained  upon  written  request. 


Further  comment  may  be  invi'ed 
regarding  pa'"*iru!Hr  comments  or 
infarmation  received  from  the  pi'blic 
w^;ich  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  sulicitation  of  comments 
regarding  any  aspect  of  the  agreement  of 
the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

Under  the  terms  of  the  bilateral 
lyreement,  tfie  People's  Republic  of 
China  IS  obligated  under  the 
consultation  provision  to  limit  its  export 
to  the  United  States  of  these  products 
during  the  ninety-day  period  to  the 
following  amounts: 


Categorv 

Niretyday  teval  ol  restraint  'OctoCef  20 
I985-Jarti»y  17_  )383J 

3Si 

79.418  d<H9n. 

4  882.448  numbers 

Kli         

1 03  4^9  dozan 

647_.. 

196.671  dozen. 

The  People's  Republic  of  China  is  also 

obligated  under  Article  B  of  the  bilateral 
agreement,  if  no  mutually  satisfactory 
solution  is  reached  during  consultations. 
to  limit  Its  exports  to  the  United  States 
during  the  twelve  months  following  the 
ninety -dav  consultation  period  to  the 
following  amounts: 


Cawgory 

Twalve-montn  iev«l  ot  reslrainl  luanuiry 
18,  1993-jam.afy  t?.  198-») 

361 _„ „... 

1-^ 

244  4flS  dozen 
3«37 18.906  numbers 
318  905  dozan 

647 _    .„ 

623.720  (tozen. 

The  I  'nited  States  Government  has 
decided,  pending  a  mutually  satisfactory 
solution,  to  control  imports  of  cotton 
«nd  man-made  fiber  texble  products  in 
Categories  351.  363.  634.  and  647,  for  the 
ninety-dav  period,  at  levels  described 
ri'tiovf  The  United  States  remains 
committed  to  finding  a  solution 
concerning  these  categories.  Should 
such  a  solution  be  reached  in 
consultations  with  the  Government  of 
the  People's  Republic  of  China,  further 
notice  will  be  published  in  the  Federal 
Register. 

In  the  event  the  limits  established  for 
Categories  351,  363.  634,  and  647  for  the 
ninety-day  period  are  exceeded,  such 
excess  amounts,  if  they  are  allowed  to 
enter  at  the  end  of  the  restraint  period, 
shall  be  charged  to  the  levels  (described 
above)  fer  those  categories  defined  in 


the  agreement  for  the  subsequent 
twelve-month  period. 
EFFECTIVE  DATE:  NOVEMBER  IS,  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

Carl  Ruths,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
U  ashington,  D.C.  20230  (202/377^212). 
SUPPLEMENTARY  INFORMATION:  On 
December  17,  1982  there  was  published 
in  the  Federal  Register  (46  FR  61495]  a 
letter  dated  December  14, 1981  to  the 
Conunissioner  of  Customs  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
which  established  levels  of  restraint  for 
certain  categories  of  cotton,  wool,  and 
man-made  fiber  textile  products, 
produced  or  manufactured  in  the 
People's  Republic  of  China  and  exported 
during  the  twelve-month  period  which 
began  on  January  1, 1982.  The  notice 
document  which  preceded  that  letter 
referred  to  the  consultation  mechanism 
which  applies  to  categories  of  textile 
products  under  the  bilateral  agreement, 
such  as  Categori.es  351.  363,  634,  and  647. 
which  are  not  subject  to  specific  ceilings 
and  for  which  levels  may  be  established 
during  the  year.  In  the  letter  published 
below,  pursuant  to  the  bilateral 
agreement,  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements  directs  the 
Commissioner  of  Customs  to  prohibit 
entry  into  the  United  States  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  cotton 
and  man  made  fiber  textile  products  in 
Categories  351.  363,  634,  and  847. 
produced  or  manufactured  in  the 
People's  Republic  of  China  and  exported 
during  the  indicated  ninety-day  period, 
in  excess  of  the  desigrfated  levels  of 
restraint. 
Walter  C  Lanahan, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemeats. 
Muvftmber  12,  1982. 
(Committee  for  the  Implementation  of  Texlile 

Af?reeraent8 
Commissioner  of  Customs. 
Department  of  the  Treasury, 
Wushington.  DC.  20229. 

Dear  Mr.  Commissioner  Under  the  terms  of 
the  Bilateral  Cotton.  Wool,  and  Man-Made 
Fiber  Textile  Agreement  of  Septemtier  17, 
1980,  as  amended,  between  the  Governments 
nf  the  United  States  and  the  People's 
Republic  of  China,  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3,  1972,  as  amended  by  Executive 
Order  11951  of  )<inuary  6, 1977,  you  are 
diracted  to  prohibit,  effective  on  November 
16.  1982  and  for  the  ninety-day  period  whioh 
began  on  October  20, 1982  and  extends 
through  January  17, 1983,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 


J  Ml 


X 


Federal  Register  /  Vol.  47,  No.  220  /  Monday,  November  15,  1982  /  Notices 


51469 


of  a)tton  and  man-made  fiber  textile  products 
in  Categories  351,  363.  634,  and  647,  produced 
or  manufactured  in  the  Peoples  Republic  of 
China  and  exported  on  and  after  October  20. 
19«2,  in  excess  of  the  following  levels  of 
•I'slraint: 


Category 

Ninety-day  level  ol  restrairt ' 

351   

363 

634 

647 

79.416  dozen 
4.882.449  numbers. 
103.429  dozea 

195.671  dozen 

'  The  levels  of  restraint  have  not  t>een.  adjusted  10  reHect 
rt'iy  imports  after  October  19,  1982. 

f'pxtilp  products  in  Categories  351. 
i')3,  634,  and  647  which  have  been 
^'xported  io  the  United  States  prior  to 
()( tober  20,  1982  shall  not  be  subject  to 
ihis  directive. 

Textile  products  in  Categories  351. 
363.  634,  and  647,  which  have  been 
released  from  the  custody  of  the  U.S. 
Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  of  1484(a)(l](A)  prior  to 
the  effective  date  of  this  directive  shall 
not  be  denied  entry  under  this  directive. 

A  detail  description  of  the  textile 
t.atejjories  in  terms  of  T.S.U.S.A. 
numbers  was  published  in  the  Federal 
Register  on  February  28, 1980  (45  PR 
13172),  as  amended  on  April  23,  1980  (45 
FR  27463),  Augtlst  12, 1980  (45  FR  53506), 
December  24, 1980  (45  FR  85142),  May  5. 
1981  (46  FR  25121),  October  5,  1981  (46 
.f-  R  48963),  October  27, 1981  (46  FR 
"24(W),  February  9, 1982  (47  FR  5926). 
md  May  13,  1982  (47  FR  20654). 

In  carrying  out  the  above  directions, 
the  Commissioner  of  Customs  should 
construe  entry  into  the  United  States  for 
r.onsumption  to  include  entry  for 
i-.onsumption  into  the  Commonwealth  of 
r'lierto  Rico. 

The  actions  taken  with  respect  to  the 
( .'  ■'.  ernment  of  the  People's  Republic  of 
(  hina  and  with  respect  to  imports  of 
cotton  and  man-made  fiber  texitle 
products  from  China  have  been 
•  letermined  by  the  Committee  for  the 
Implemenation  of  Textile  Agreprnents  to 
involve  foreign  affairs  functions  of  the 
I  nited  States.  Therefore,  these 
directions  to  the  Commissioner  of 
Customs,  which  are  necessary  iuT  the 
implementation  of  such  actions,  fall 
within  the  foreign  affairs  exception  to 
the  rule-making  provisions  of  5  U.S.C, 
5r)3.  This  letter  will  be  published  in  the 
Federal  Register. 

SiiiLeiely, 

Wnltt-r  C.  Lenahan, 

Chiiinnur:.  Committee  for  the  Impler.vntation 

of  Tfxtile  Agreements. 

|KR  Doc.  82-31sr  Filed  11-12-82;  9-3C  am| 
BILLING  CODC  3510-25-M 


DEPARTMENT  OF  DEFENSE 

Department  of  tt>e  Navy 

Board  of  Advisors  to  ttie 
Superintendent,  Naval  Postgraduate 
School,  Monterey,  CalHorrUa;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  1),  notice  is  hereby  given 
that  the  Board  of  Advisors  to  the 
Superintendent,  Naval  Postgraduati? 
School,  Monterey,  California,  will  meet 
on  December  2  and  3,  1982,  in  the 
Mezzanine  Conference  Room  locatfd  in 
Herrmann  Hall  at  the  school.  Se,ssions 
of  the  meeting  will  commence  at  8:0() 
a.m.  and  terminate  at  5:30  p  m.  on  both 
days. 

Topics  to  be  discussed  M  the  meeting 
include  a  review  of  an  academic  and 
educational  space  study,  curricula 
changes  and  updates,  academic  load  of 
students,  computing  capabilities  at  the 
si.hool,  an  external  review  of  tlie  hbrary, 
and  student  trends  in  loading  and  Navy 
distribution  against  subspecialty  codes. 

For  further  information  concerning 
this  meeting  contact  Lieutenant  Mary  K. 
McAdams.  Flag  Lieutenant,  Code  001. 
Naval  Postgraduate  School.  Monterey 
Cdhfornia  93940.  Telephone.  (4081  WeV- 
2513. 

13,iifd:  Novcraber  9.  1!)H2 
F  N.  Ottie, 

L/i^iilt-nant  Commander.  JAGC.  US.  Aoxy, 
Alternate  Federul  Register,  Liaison  Officer. 

|VHI)i.,,  h:^i'!D;  I  il,  ,i  n-U-M:  8:«  i»m| 
BtLLMG  CODE  3aiO-AE-M 


Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
International  Industry-to-industry 
Armaments  Cooperation;  Advisory 
Committee  Meeting 

The  Defense  Science  Board  Task 
Force  on  International  Industry-to- 
industry  Armaments  Cooperation  will 
meet  in  closed  session  on  Dece.^^ber  9. 
1962  in  the  Pentagon,  Washington,  D.C. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Enginernns 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense. 

At  the  meeting  on  December  9.  1982 
the  Defense  Science  Board  Task  Force 
on  International  Industry-to-industry 
Armaments  Cooperation  will  continue 
its  review  of  the  Defense  Department's 
policies,  plans  and  procedures  which 
impede  or  might  impede  international 


rirms  cooperation  and  thereby  have  the 

potential  for  adversely  impacting  the 
collective  security  of  the  United  States. 
its  friends  and  Allies.  In  this  context,  the 
Task  Force  will  also  analyze  the  effect 
current  international  cooperation 
policies  have  on  the  utility  of  the  U.S., 
Its  friends  and  Allies  to  achieve  in  good 
order  and  sustain  mobilization 
capacities 

In  accordance  with  Section  10{d)  of 
the  Federal  Advisory  Committee  Act. 
Pub  L.  No.  92-163,  as  amendt'd  (5  US  C. 
App.  1,  [1976)|,  it  has  been  determined 
th.-it  this  DSB  Task  Force  meetins 
concerns  matters  listed  in  5  B  S.C. 
't52b(cl(l)  (1976).  and  that  .ircordingly 
these  meetings  will  be  closed  to  the 
public. 

November  9,  1982. 
M.  S.  Healy, 

OSD  Fedeivl  Register  Liaison  Officer. 
Washington  Headquarters  Service, 
Department  of  Defense. 

|FR  Dor.  82-31142  Filed  11-12-82: 8i4S  w,| 
BILLING  COOF  3810-01-11 


DEPARTMENT  OF  EDUCATION 

Advisory  Council  on  Dependents 
Education;  Meeting 

AGENCY:  Advisory  Council  on 

Dependent's  Education.  Ed. 
action:  \'oti(  e  Lif  open  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Deppendents  Education  and 
of  two  committees  concerning  educ.ition 
programs  and  administration.  This 
notice  also  det-cribes  llie  functtuns  ut 
the  council.  Notice  of  these  meetings  are 
required  under  Section  10(a)(2)  of  the 
lederal  Advisory  Committee  Act  This 
Jo<.unien'  is  intended  to  notify  the 
general  public  of  their  opportuniU  to 
attend, 

date:  The  .Advisory  Couiui!  on 
Dependents  Education — December  7 
and  8, 1982,  from  9:00  a.m.  to  .SSO  n.m.: 
and  two  committees,  December  6  and  9, 

1982.  from  9:30  a.m.  to  5:30  p.m. 

ADDRESS:  U.S.  Department  of  Education, 

400  Maryland  Avenue,  SV\ '..  Room  7096, 

V\,ishin^!on.  DC,  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

I):    \\il:i.:,ri  F,  Keough.  Ad.Tiuiibiraiur  of 
KduL.diion  for  Overseas  Dependt  nts,  400 
Maryland  Avenue,  SW.,  Washin^ion. 
DC.'20202.  1202)  245-878- 
SUPPLEMENTARY  INFORMATION:  1  he 
Advisory  Council  on  Dependents 
Education  is  established  under  sedirin 
1411  of  the  Defense  Dependents' 
Education  Ad  of  1978,  as  amended  (20 
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U.S.C.  929).  The  Council  is  established 
to: 

"(1)  Recommend  to  the  Director 
general  policies  for  operation  of  the 
defense  dependents'  education  system 
vv'.th  respect  to  curriculum  selection, 
administration,  and  operation  of  the 
system. 

"(2)  Make  recommendations  to  the 
Director  and  to  the  Secretary  of 
Education  on  the  orderly  transfer  of  the 
functions  under  the  Dependents 
Education  Act  of  1978  to  the  Secretary 
and  Department  of  Education,  and 

"(3)  Provide  information  to  the 
Director  from  other  Federal  agencies 
concerned  with  primary  and  secondary 
education  with  respect  to  education 
programs  and  practices  which  such 
agencies  have  found  to  be  effective  and 
which  should  be  considered  for 
inclusion  in  the  defense  dependents' 
education  system. 

"(4)  Advise  the  Director  on  the  design 
of  the  study  and  the  selection  of  the 
contractor  referred  to  in  section 
1412fa)(2)  of  the  title,  and 

"(5J  Perform  such  other  tasks  as  may 
be  required  by  the  Secretary  of 
Education." 

The  meeting  of  the  council  is  open  to 
the  public.  The  proposed  agenda  for  the 
full  meeting  of  the  council  December  7 
and  8  includes:  a  report  of  the 
Administration  on  council  matters,  a 
report  of  the  Director  on  goals  and 
objectives,  the  status  of  the 
comphehensive  study  of  DoDDS.  a 
report  on  local  school  advisory 
committees,  a  report  of  the  Director  on 
the  current  status  of  previously 
expressed  ACDE  concerns,  and  the 
reports  of  the  administration  and 
education  program  committees. 

The  proposed  agenda  for  the 
education  program  committee  includes 
mechanisms  for  obtaining  information 
on  effective  programs  and  practices  m 
primary  and  secondary  education  and 
council  procedures  for  new  business 
items.  Its  agenda  for  December  9  will 
consist  of  business  remaining  from  the 
meeting  of  December  6  and  new 
business  put  before  it  by  the  full  council 
meeting  held  December  7  and  8. 

The  proposed  agenda  for  the 
administration  committee  for  December 
6  includes  consideration  of  addition  of 
intermediary  councils  to  the  advisory 
structure  of  the  dependents'  schools  and 
local  school  advisory  committee  reports 
Its  agenda  for  December  9  will  consist  of 
business  remaining  from  the  meeting  of 
December  6  and  new  business  put 
before  it  by  the  full  council  meeting  held 
December  7  and  8. 

Record  are  kept  of  all  Council 
proceedings,  and  are  available  for 
inspection  at  the  office  of  the  Advisory 


Council  on  Dependent's  Education, 
Room  4155,  400  Nfaryland  Avenue,  S.W., 
Washington.  DC.  from  the  hours  of  8:30 
a.m.  to  5.30  p.m 

Dated:  November  8,  1982. 
Wendy  Borcherdt, 

Acting  Deputy  Under  Secretary  for 
Intergovernmental  and  Interagency  Affairs. 

[rH  ;i,,<    (i:  3;  l&5F;led  II    12-82.  8:45  am) 
BILLING  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Conduct  of  Employees;  Notice  of 
Waiver 

Section  207(0.  title  18,  United  States 
Code,  and  section  605(a)(3)  of  the 
Department  of  Energy  Organization  Act 
(Pub  I..  95-91)  authorize  the  Secretary  of 
Energy  to  waive  the  post-employment 
restrictions  of  section  207(c).  title  18, 
United  States  Code,  and  of  section 
605(a)  of  the  Department  of  Energy 
Organization  Act,  respectively,  to  permit 
a  former  employee  with  outstanding 
scientific  or  technological  qualifications 
to  make  appearances  before  or 
communications  to  the  Department  in 
connection  with  a  particular  matter 
which  rquires  such  qualifications  (in  the 
case  of  section  207).  or  which  lies  in  a 
scientific  or  technological  field  (in  the 
case  of  section  605),  where  it  has  been 
determined  that  such  a  waiver  would 
serve  the  national  interest. 

It  has  been  established  to  my 
satisfaction  that  Edwin  E.  Kintner, 
former  Director  of  the  Department's 
Office  of  Fusion  Energy,  has  an 
outstanding  and  unique  combination  of 
knowledge  of  nuclear  physics, 
chemistry,  and  engineering,  and 
experience  in  management  of  complex 
technological  programs.  I  am  further 
satisfied  that  it  will  serve  the  national 
interest  to  permit  him  to  contact  officials 
of  the  Departrp.ent  of  Energy  in 
connection  with  his  participation,  as 
chairman,  in  a  Peer  Review  of  processes 
developed  by  Los  Alamos  National 
Laboratory  and  Lawrence  Livermore 
National  Laboratory  for  the  Special 
Isotope  Separation  Program.  Mr. 
Kintner's  participation  will  be  pursuant 
to  a  contract  between  the  Department  of 
Energy  and  Titan  Systems,  Inc.,  his 
current  employer  I  am  satisfied  that 
these  activities  are  in  a  scientific  or 
technological  field  and  require  the 
qualifications  stated. 

I  have,  therefore,  waived  the  post- 
employment  prohibitions  of  section 
207(c),  title  18,  United  States  Code  (in 
consultation  with  the  Director  of  the 
Office  of  Government  Ethics),  and  of 
section  605(a)  of  the  Department  of 
Energy  Organization  Act,  with  respect  to 


contact  by  Mr.  Kintner  with  officials  of 
the  Department  of  Energy  to  permit  him 
to  undertake  the  stated  activities  on 
behalf  of  his  current  employer,  Titan 
Systems.  Inc. 

Dated:  November  2. 1982. 
lames  B.  Edwards, 

Secretary  of  Energy. 

]KR  Due   82-11  rg  Filed  11-12-82-  8.45  am] 
BILLING  CODE  M50-01-M 


Economic  Regulatory  Administration 

Souttiwestern  Electric  Power  Co. 
Notice  of  Application  for'Certification 
of  ttie  Use  of  Natural  Gas  to  Displace 
Fuel  Oil 

(Docket  No.  82-Cert-020] 

Southwestern  Electric  Power 
Company  (SWEPCO).  P.O.  Box  21106. 
Shreveport,  Louisiana  71156,  filed  an 
application  on  October  27, 1982  with  the 
Economic  Regulatory  Administration 
(ERA)  for  certification  of  an  eligible  use 
of  natural  gas  to  displace  fuel  oil  at  its 
Knox  Lee  Unit  No.  5  electric  generating 
station  located  near  the  city  of 
Longview,  Greg  County.  Texas,  pursuant 
to  10  CFR  Part  595  (44  FR  47920,  August 
16,  1979).  More  detailed  information  is 
contained  in  the  application  on  file  and 
available  for  public  inspection  at  the 
ERA,  Natural  Gas  Branch  Docket  Room, 
Room  6144,  RG-64, 12th  &  Pennsylvania 
Avenue,  NW,.  Washington.  D.C.  20461, 
from  8:00  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

In  its  application,  SWEPCO  indicates 
that  the  volume  of  natural  gas  for  which 
it  requests  certiRcation  is  approximately 
13,000  Mcf  per  day.  This  volume  is 
estimated  to  displace  the  use  of 
approximately  2,400  barrels  of  No.  5  fuel 
oil  (0.74  percent  sulfur)  per  day. 

The  eligible  seller  is  Northern  Gas 
Company,  441  South  Center  Street. 
Casper,  Wyoming  82601.  The  gas  will  be 
transported  by  Kansas-Nebraska 
Natural  Gas  Company,  Inc.  12055  West 
2nd  Place,  Lakewood,  Colorado  80215; 
and  by  Natural  Gas  Pipeline  Company 
of  America,  122  South  Michigan  Avenue, 
Chicago,  Illinois  60603. 

In  order  to  provide  the  public  with  as 
much  opportunity  to  participate  in  this 
proceeding  as  is  practicable  under  the 
circumstances,  we  are  inviting  any 
person  wishing  to  comment  concerning 
this  application  to  submit  comments  in 
writing  to  the  Economic  Regulatory 
Administration.  Room  6144.  RG-64, 12th 
&  Pennsylvania  Avenue,  NW., 
Washington.  D.C.  20461.  Attention: 
Paula  A.  Daigneault,  within  ten  (10) 
calendar  days  of  the  date  of  publication 
of  this  notice  in  the  Federal  Register. 
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An  opportunity  fo  make  an  oral 
[irespotdtion  of  data,  views,  and 
arjjuments  either  against  or  m  sivpport  of 
'his  appliuafion  may  *x  requested  by 
any  interested  person  in  writing  within 
ihe  ten  (lOj  day  comirient  period.  The 
request  should  sta'e  tlie  person's 
interest,  and,  if  appropriate,  why  the 
person  is  a  proper  representative  of  a 
group  or  class  of  persons  that  has  sui  h 
pn  inteiosf.  The  request  should  inc  lude  a 
summary  of  the  proposed  oral 
presentation  and  a  statement  as  to  why 
;.'!  oral  presentation  is  necessary.  If 
F.RA  determines  that  an  oral 
presentation  is  necessary,  further  notice 
vviil  be  given  to  SWEPCO  and  any 
persons  filing  comments  and  will  be 
published  in  the  Federal  Register. 

Issued  in  Washington.  D.C..  on  Novemt)er 

James  W.  Workman, 

/ '  >'< .'. )/  O'yice  of  Fuels  Programs  Economic 
Regulator}  Administration. 

'f-R  t)')L   82-31 ' :■«  Vited  1 1-12-SJ  8  4''.  ami 
BILLING  CODE  6450-01-M 


Winston  Refining  Co.;  Proposed 
Remedial  Order 

i'uisuar.l  to  10  CFR  205.192(c).  the 
Economic  Regulatory  .Administration 
iEi^)  of  the  Departm.;nt  of  Ene.rgy 
heieby  gives  notice  of  a  Proposed 
Remedial  Order  which  was  issued  to 
Wiiiston  Refining  Compdny  (V\';nston] 
(if  I'ort  Worth,  Texas.  This  Proposed 
Ri'niodial  Order  chari.""5  \\  mston  with 
pricing  violations  in  the  anioirnt  of 
$1,651,046.00  connected  with  ttie  sale  of 
gasolines,  distillates,  and  general 
refinery  products  at  pf-ices  ;n  excess  of 
those  permitted  by  10  CFR  212.  Subpart 
E  during  the  time  period  September  19^3 
through  January  1976 

A  copy  of  the  Proposed  Remedial 
Order,  with  confidential  ir.forrnalion 
deleted,  may  be  obtained  from  Ben 
Lemos,  Director.  Economic  Regulatory 
.Administration.  Department  of  Energy, 
P  O  Box  35228,  Dallas.  Texas  75235,  or 
by  calling  (214)  "fi"-~401.  Within  fifteen 
(15)  days  of  pubb.caUon  of  this  notice, 
any  aggrieved  person  may  file  a  Notice 
of  Objection  with  Office  of  Hearings 
and  Appeals,  12th  &  Pennsylvania 
.•\\enue.  \W..  Room  34  .:6,  Washinuton. 
B.C.  20461.  in  accordance  with  '0  CFR 
205.193. 

Issued  in  Dallas,  Tt;xd.s.  on  tiie  2t>th  Ud^  at 
0(  tober.  19B2. 
Ben  Lemos, 

Dirpctor.  Dallas  ERA  Offujc.  Depcrtnu-nt  at 
Eiier^y.  Dallas,  Texas 

ll'R  Doc  82-31180  Filed  11-12-82;  «-45  dm| 
BILLING  CODE  6450-OV-M 


Vantage  Petroleum  Corp.;  Proposed 
Remedial  Order 

J'ursuant  to  10  CFR  205.192!;,),  the 
O.ffice  of  Special  Counsel  (OSC)  of  th, 
Economic  Regulatory  Administration 
(ERA)  of  the  DeparUnent  of  Energy 
hereby  gnes  notice  of  a  Proposf^d 
RemeLliai  Order  which  was  issued  to 
Van'age  Fetroieum  Corporabon,  This 
i''  oposed  Remedial  Order  charges 
Vantage  witli  piic.^ng  violations  in  the 
amount  of  51,274.886.72  plus  interest 
connected  with  the  sale  of  regular  and 
unleaded  motor  ya':(;!ine  at  its  company 
operated  retail  stations  and  to  its 
wholesale  unbranded  retailers  (dealers) 
customers  during  the  period  April  1. 
19"9  tlirough  August  31.  1979. 

A  copy  of  the  Proposed  Reme^iirai 
Order,  with  conf;Q«nt;a!  inforrnH*i.>ri 
deleted,  may  he  obtamed  from  Roi>€rt  | 
McKee.  jr..  Direnor.  Pii;iade!;ih'6  Fwid 
Office  ERA  (2151  5P--2a-r^  W.rhir  15 
days  of  publication  of  this  no' ice  ar\ 
aggrieved  pei-son  may  file  a  Notice  o; 
Objection  with  the  Office  of  Hearnas 
and  Appeals,  12th  &  Peniisylva.nid  .Ave 
N.W.,  Washington.  D.C.  20461.  ir 
accordance  with  10  CFR  205.193. 

Issued  m  Philadelphia.  Pennsyivaiua  on  the 
5th  day  of  November  1902. 
Robert  |.  McKee,  fc^ 

Din'clor.  Philadelphia  Field  Office.  Economu 
Regulatory  Administration. 

"-•P  n.--  82-31C23  Filed  11-12-82:  B.W  an) 
BILLING  COOE  6450-01-*! 


ENVIR0NM2NTAL  PROTECTION 
AGLNCY 

[S-VB-FRL  2244-41 

Science  Advisory  Board 
Environmental  Engirteermq 
Committee:  Open  Meeting 

I.'nder  P  i!j  !,  ;i2 -4u3,  notice  is  hereby 
given  that  a  one-day  meeting  of  the 
Environmental  Engineering  Committee 
(EEC)  of  the  Science  Advisory  Board 
will  be  held  in  Confe.'enre  Room  S-247, 
L'.S.  En\  ironmental  Protection  Agency, 
401  "M"  Street   S  \^     Washington,  D.C. 
on  November  29,  li*a2.  The  meeting  will 
begin  at  9;00  a.m.  and  last  until  5:00  p.m. 

The  purpose  of  this  meeting  is  to  begin 
the  Committee's  review  of  technical 
support  deta  pertciining  to  tne  proposed 
Effluent  Gaideiines  fee-  the  pesticides 
indiistrx.  developed  under  the  Qe.an 
W.iler  Act,  The  Committee  will  also 
commence  review  of  proposed  revisions 
to  the  Agency's  definitions  of  secondary 
treatmen',  and  of  Agency  Sludge 
Miinagement  Guidelines,  which  are  now 
under  development. 

The  meeting  is  open  to  the  public   Any 
member  of  the  pjblic  wishing  to 


pntuip.ite  or  obtain  further  mform.'it'iin 
.liiout  the  meeiTnp  should  rujntart  Harry 
C.  Torno.  EvpcuDvp  Secretary    a!  {202) 
•182-2552.  or  Te-rv  F.*";.s,t    Ar:t;nj: 
Director.  Science  AdMS(i'-\  .fjuartj   at 
(202)  362-il2b, 

EPA  hti.'-  recer-.tiy  irih'iScted  nev\ 
visitor  control  proceriures  In  order  to 
minimize  any  ir.f.onvti.u.'nce  persons 
wishmg  to  attend  are  n-^^uesied  to  call 
Mrs.  Dorothy  M.  Clark  at  (202)  383-2552. 
so  that  they  may  be  included  on  a  roster 
that  will  be  p.^epared  for  the  building 
security  guards  Attendees  are  also 
requested  to  enter  the  building  at  the 
West  Tower  entrance. 

Dated:  November  4  1982. 
Terry  F.  Yoste. 
Acting  Director.  Scienoe  AdYtaory  Board. 

BIlLiNG  COW   Si**r-*<.-» 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Privacy  Act  of  1974;  Proposed 
Amendments  to  Privacy  Act  System  of 
Records 

AGENCY:  Equal  Emploj-raent  Opportunity 

rommission. 

ACTION:  Proposed  amendments  to  two 
Privacy  Act  systems  of  Records. 

summary:  Notice  is  hereby  given  that 
'■'.A:  Equal  Emplnyment  Opportunity 
Commission  proposes  to  aiuend  two 
existing  Privacy  Act  Systems  of 
Records.  EEOC-4  ajidEEOC-5.  These 
systems  contain  biographical 
information  on  Commissioners  and 
General  Counsels  and  correspondence 
received  by  the  Commission's  Office  of 
Congressional  Affairs. 

DATES:  The  Commission  is  publishing  its 
proposed  Amendments  to  these  systems 
of  records  for  notice  and  comment  by 
the  public.  Comments  on  the 
amendments  must  be  received  by 
January  14, 1983.  The  Commission 
proposes  to  consider  submissions  for  a 
period  of  at  least  ten  days  before 
adopting  the  amended  systems. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
regarding  the  proposed  systems  to  Treva 
McCall.  Executive  Officer,  Executive 
Secretariat,  Room  5215-101.  EEOC,  2401 
E  Street   \W    Washington,  !)  C  20506 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  J  De  Ma.-cn,  (tf-iephone  202- 
C34-6.192)  '■:  Clement  Hyland  (telephone 
202-ti34-6890!,  Office  of  Legal  Counsel, 
Equal  Emplnv merit  Opportunity 
Co'Timisstnn.  I^tl  E  Stre-^,  NW., 
Waslungton,  DC.  20506.  { 
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SUPIH.EMENTARY  INFORMATION:  The 
Equal  Employment  Opportunity 
Commission  (EEOC]  maintains 
biographical  files  o»certain  of  its 
employees  (Current  and  former 
Commissioners  and  General  Counsels) 
and  correspondence  files  which 
document  correspondence  between  its 
Office  of  Congressional  Affairs, 
members  of  Congress  and  members  of. 
the  public.  These  records  are  presently 
maintained  in  two  Privacy  Act  Systems 
of  Records.  System  EEOC-4, 
Commissioners'  Biographical  Files,  and 
System  EEOC-5,  Correspondence  and 
Congressional  Inquiries.  See  47  FR  18654 
(April  30, 1982).  In  order  to  better  control 
correspondence  with  the  Commission 
and  assure  appropriate  and  timely 
responses,  the  Commission  proposes  to 
amend  Systems  EEOC-4  and  EEOC-5 
System  EEOC-4  currently  contai.as 
information  on  current  and  former 
Commissioners.  This  system  is  being 
amended  to  include  similar  information 
o.".  the  Commission's  General  Counsels 

System  EEOC-5  contains  data 
generated  within  the  Commission  and 
correspondence  from  members  of 
Congress  and  their  staffs,  charging 
parties,  members  of  the  general  public. 
This  system  is  being  amended  to  reflect 
certain  changes  to  the  categories  of 
records  in  the  system  and  the  retention 
and  disposal  of  these  records. 
Informaiton  in  these  systems  is  used  bv 
the  Staff  of  the  Commission's  Office  of 
Congressional  Affairs  to  answer  publif 
and  congressional  inquiries  regarding 
EEOC  Commissioners,  General 
Counsels  and  Commission  actions. 

A  report  on  the  amended  systems  of 
records  has  been  submitted  to  the  Office 
of  Management  and  Budget.  The 
proposed  amended  systems  of  records 
appear  below.  These  systems  do  not 
constitute  a  major  rule  under  Execut  a  e 
Order  12291. 

Signed  at  Washington,  D.C.  this  2nd  ddv  nf 
November  1962. 

For  the  Commission.  I 

Clarence  Thomas. 

Chairman.  Equal  Employment  Opportunity 
Commission. 

EEOC-4  I 

SYSTEM  NAME: 

Biographical  Files, 

SYSTEM  location: 

Office  of  Congressional  Affairs,  Equal 
Employment  Opportunity  Commission. 
2401  E  Street  NW..  'Washington,  DC 
20506. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 

SYSTEM: 

Current  and  former  Commissioners 
and  General  Counsels, 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Includes  for  each  the  name,  date  and 
place  of  birth,  education,  employment 
history,  congressional  confirmation 
hr-iring.  and  other  materials  relating  to 
each  individual's  nomination, 
confirmation  and  term  in  office. 

authority  for  maintenance  of  the 
system: 

44  US  C  3101;  42  U,S.C,  2000e-4. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Used  by  the  staff  of  the  Office  of 
Congressional  Affairs  to  answer  public 
and  congressional  inquiries  regarding 
EPiOC  Commissioners  and  General 
Counsels.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  on 
behalf  of  that  individual  or  to  a  member 
of  the  public. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE; 

Stored  in  standard  metal  file  cabinets 
available  to  office  employees. 

retrievabiuty: 

Indexed  by  last  name  of  the 
Commissioner  and  General  Counsel. 

SAFEGUARDS: 

Files  are  kept  in  a  separate  room 
within  the  Office  of  Congressional 
Affairs,  which  is  locked  evenings, 
weekends  and  holidays. 

RETENTION  AMD  DISPOSAL: 

Maintained  permanently. 

SYSTEM  MANAGERS  AND  ADDRESS: 

Director,  Office  of  Congressional 
Affairs.  Equal  Employment  Opportunity 
Commission,  2401  E  Street  NW., 
Washington,  DC.  20506. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system  of 
records  should  be  addressed  to  the 
system  manager.  All  inquiries  should 
furnish  the  full  name  of  the  individual 
and  the  mailing  address  to  which  the 
reply  should  be  mailed. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORDS  PROCEDURES: 

Same  as  above. 


RECORD  SOURCE  CATEGORIES: 

The  Commissioners  to  whom  the 
record  pertains,  publications,  original 
data  generated  by  the  Commission  and 
printed  congressional  hearings. 

EEOC-5 

SYSTEM  NAME: 

Correspondence  and  Congressional 
Inquiries. 

SYSTEM  LOCATION: 

Office  of  Congressional  Affairs,  Equal 
Employment  Opportunity  Commission, 
2401  E  Street  NW.,  Washington,  D.C. 
20506. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Potential,  actual  and  former  charging 
parties,  members  of  the  general  public, 
members  of  Congress  and  current  and 
former  EEOC  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Inquiries  from  members  of  Congress 
and  the  Agency's  response  thereto. 
Letters  in  response  to  inquiries  (as  well 
as  the  inquiries  themselves  and  any 
backup  material  provided  by  the 
inquiries)  referred  by  Members  of 
Congress,  the  White  House,  and  follow- 
up  inquiries  from  members  of  the 
general  public,  including  current  and 
former  EEOC  employees,  alphabetized 
by  the  last  name  of  the  individual. 
Inquiries  from  Members  of  Congress  and 
the  Agency's  responses  thereto, 
alphabetized  by  the  last  name  on  whose 
behalf  written  inquiry  is  made,  or  when 
inquiry  is  not  about  a  constituent  or 
charging  party,  by  the  last  name  of  the 
person  making  the  inquiry.  Computer 
entries  indicate  what  and  when  written 
.inquiries  from  Members^f  Congress, 
charging  parties,  members  of  the  public, 
the  White  House  and  current  and  former 
EEOC  employees  are  received  in  the 
Office  of  Congressional  Affairs,  to 
whom  and  when  assigned  for  written 
response,  and  when  answered. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

44  U.S.C.  3101:  42  U.S.C.  2000e-4. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM  INCUiOINQ  CATEGORIES  OF  USERS 
AND  THE  PURPOSES  OF  SUCH  USES: 

The  records  are  used  by  the  Staff  of 
the  Office  of  Congressional  Affairs  to 
determine  whether  and  when  a 
particular  inquiry  has  been  answered 
and  in  which  file  it  is  located,  so  as  to 
avoid  duplicate  or  inconsistent 
responses  to  more  recent  inquiries  on 
the  same  subject,  to  identify  all 
correspondence  from  a  given  person  on 
a  particular  subject,  to  locate  a 
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particular  letter,  and  to  form  the  basis  of 
the  office's  monthly  production  reports. 
Disclosure  may  be  made  (a)  to  a 
congressional  office  on  data  in  the 
system  pertaining  to  the  Member  making 
tiiG  inquiry  or  to  individuals  on  whose 
behalf  s/he  made  an  inquiry;  and  (b)  to 
an  individual  who  received  a  written 
response  from  the  Office  of 
Ci)ngressional  Affairs.  The  individual 
may  have  received  the  written  response 
V  ia  the  congressional  office  he  or  she 
first  contacted,  or  in  the  case  of 
correppondence  referred  to  the  Office  of 
Congressional  Affairs  by  the  White 
House,  directly  from  the  Office  of 
Congressional  Affairs  itself. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Correspondence  is  stored  in  standard 
metal  file  cabinets,  while  the 
coiresponijpnce  control  slips  are  stored 
in  wooden  card  files.  This  information  is 
available  only  lo  office  employees. 
Computer  entries  are  stored  in  an  IBM 
System  3  Computer  terminal  and  on 
printouts.  Accessibility  is  limited  to  the 
Oilice  of  Congressional  Affairs,  staff 
and  to  com.puter  progranim.ers  in  the 
Commission's  Planning,  Evaluation  and 
information  Division.  ■ 

RETRiEVABILITY: 

Coiiespondcnre  from  members  of 
(^.ongress  is  indexed  alphabetically  by 
the  last  name  of  the  member,  with  the 
most  recent  correspondence  on  top 
within  each  file.  General 
C'.irrcspondence  arid  the  control  slips  are 
indexed  alphabetically  by  the  last  name 
of  the  individual  making  the  mquiry  or 
on  whose  behalf  the  inquiry  is  made. 
Computer  entries  are  retrievable  by 
name  of  author  of  a  letter,  by  name  of 
person  or  office  referring  letter  to  the 
office  of  Congressional  .Affairs,  by 
subject,  by  key  word,  by  reference 
namber,  by  name  of  person  to  whom 
assigned,  and  by  dates  assigned,  due, 
and  answered. 

SAFEGUARDS: 

Files  are  kept  in  a  separate  room 
within  the  Office  of  Congressional 
Affairs,  which  is  locked  evenings, 
weekends  and  holiday.  Correspondence 
slips  are  kept  in  the  office  which  is 
locked  evenings,  holidays  and 
weekends.  With  respect  to  computer 
entries  and  information,  only  the  Office 
of  Congressional  Affairs  staff  and  EEOC 
computer  programmers  in  the 
Commission's  Planning,  Evaluation  and 
Information  Division  know  the  code  to 
get  into  the  system.  Printouts  are  kept  in 
a  locked  drawer. 


RETENTION  AND  DISPOSAL: 

General  Correspondence  and  the 
correspondence  control  slips  are 
maintained  for  two  years  from  the  date 
of  the  last  correspondence  and  then 
destroyed.  Files  pertaining  to 
cfirrespondence  from  Members  of 
Congress  are  maintained  for  two  year 
periods,  coinciding  with  beginning  of 
each  new  Congress  and  then  destroyed. 
Computer  data  is  maintained  for  two 
years  from  the  date  of  the  last 
correspondence.  Printouts  are  then 
destroyed  and  compi  ler  entries  erased. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Congressional 
Affairs.  Equal  Emplovrrient  Opportunity 
Commission,  2401  E  S'reet.  NW.. 
Washington.  DC.  2050r). 

NOTIFICATION  PROCEDURE: 

Inquiries  concf  rning  this  system  of 
records  should  be  addressed  to  the 
system  manager.  All  inquiries  should 
furnish  the  full  name  of  the  individual 
and  the  mailing  address  to  which  the 
reply  should  be  mailed. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORDS  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Correspondence  lo  and  from  Members 
of  Congress,  their  staffs,  the  White 
House,  charging  parties,  m.embers  of  the 
general  public,  and  current  and  former 
EEOC  employees. 

'•«  Por  ft.'   )'  xxi  ^■!f.^  ^1-12-«2:8.4Saml 
BILLING  CODE  6S70-06-»l 


GENERAL  SERVICES 
ADMINISTRATION 


State  Agency  Donation  Report  of 
Surplus  Personal  Property  (GSA  Form 
3040) 

AGENCY:  General  Services 

Administration. 

action:  Notice  of  Information 

Collection:  Reinstatement. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  General  Services 
.Administratitm  (GSA)  plans  to  request 
the  Office  of  Management  and  Hudget  to 
review  and  approve  the  reinstatement  of 
an  information  collection  request  for  the 
collection  of  data. 

DATES:  Comments  on  the  inforniation 
collection  request  must  be  submitted  on 
or  before  November  30,  1982. 

ADDRESSES:  Send  comments  to  Franklin 
S.  Reeder,  GSA  Desk  Officer,  Room 


3235,  NEOB,  Washington.  DC  20503.  and 
to  Anthony  Artigliere.  GSA  Clearance 
Officer,  GSA  (ORAI).  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clinton  W,  Kersey,  GSA  (202-535-7024). 

SUPPLEMENTARY  INFORMATION:  a. 

Purpose.  TTie  information  collection 
request  will  provide  GS.'\  with  essential 
program  data  for  congress. onal 
reporting  and  for  the  e\  aluation  of  GSA 
regional  and  State  agency  donation  and 
distribution  of  surplus  property. 

b.  Description  of  information 
collection  The  prescribed  GSA  Form 
3040  will  be  prepared  and  submitted 
quarterlv.  instead  of  monthly,  by  each 
State  agency  for  surplus  prof>erty. 
Information  to  be  reported  includes 
original  acquisition  cost,  volume 
donated,  amount  distributed,  picked  up 
directly,  donated,  and  acquisition  cost  of 
beginning  and  ending  inventories.  The 
estimated  information  collection  burden 
is  one  hour  per  respondent. 

c.  Obtaining  copy  of  the  proposal.  A 
copy  of  the  information  collection 
proposal  may  be  obtained  from  the 
Directives  and  Reports  Management 
Branch  (ORAI),  Room  3011,  GS  Building. 
Washington.  DC  20405.  telephone  566- 
1164. 

Dated:  November  4.  1982. 
Clarence  A.  Le«,  Jr., 
Director  of  Administrative  Services 

|FK  Doc  82-1114-  F^ed  ll-12-8i  B  «  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institjte  of  Dental  Research 
Programs  Advisory  Committee, 
Subcommittee  on  Periodontal 
Diseases;  Meeting 

Pursutin!  to  FlU.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Subcommittee  on  Periodontal  Diseases, 
National  Institute  of  Dental  Research 
Programs  Advisory  Committee,  on 
December  2-3, 1982,  in  Conference 
Room  8,  Building  3lC.  National 
Institutes  of  Health,  Bethesda, 
Maryland. 

The  entire  meeting  will  be  open  to  the 
public  from  9:00  a.m.  to  5:00  p.m.  on 
December  2,  and  from  9:00  a.m.  to 
adinurnment  on  December  3  to  discuss 
research  progress  and  ongoing  plans 
and  programs  of  the  Penodontdl 
Diseases  Program  Branch,  Attendance 
by  the  public  will  be  limited  to  space 
available. 
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Dr.  Paul  F.  Parakkal,  Executiv  e 
Secretary,  Subcommittee  on  Periodontal 
Diseases.  National  Institute  of  Dental 
Resea«th,  National  Institutes  of  Health. 
Westwood  Building,  Room  519. 
Bethesda,  MD  20205,  (phone  301  496- 
7784)  will  furnish  rosters  of  committee 
members,  a  summary  of  the  meeting. 
and  other  information  pertaining  to  the 
meeting. 

Dated:  November  5.  1982.        | 
Betty  |.  B«veridge, 

NIH  Committee  Management  Officer. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.841 — Periodontal  Diseases 
Research,  .Mational  Institutes  of  Health) 

NTH  programs  are  not  covered  by 
OMB  Circular  A-95  because  they  fit  the 
description  of  "programs  not  considered 
appropriate"  in  section  8(b)  (4)  and  (5)  of 
that  Circular. 

[FR  Doc.  82-31174  Filed  11-12-82.  MS  ami 
BILLMG  CODE  4140-01-M 


NCAB  Sut>committee  on  Organ 
Systems  Program;  Cancellation  of 
Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  the  m.eeting  of  the 
National  Cancer  Advisory  Board 
Subcommittee  on  Organ  Systems 
Program.  National  Cancer  Institute, 
National  Institutes  of  Health,  November 
28,  1982,  which  was  published  in  the 
Federal  Register  on  .N'ovember  2,  1982, 
(47  FR  49747).  For  further  informdtion, 
please  contact  Dr.  Andrew  Chiarodo, 
Executive  Secretary,  National  Cancer 
Institute,  Blair  Building,  Room  7A05, 
National  Institutes  of  Health.  Bethesda. 
Maryland  20205  (301/427-8800). 

Dated:  November  5.  1982. 
Betty  (.  Beveridge, 

CommiUpe  Management  O^'icer.  NIH. 

(FR  Doc  a;-3n-5  F.ed  '.1-12-82,  8;45  am) 
BILLING  C00£  4140-OI-M  I 


Office  of  the  Secretary         i 

List  of  Agency  Forms  Submitted  to  the 
Office  of  Management  and  Budget  iot- 
Clearance 

Normally  each  Friday  the  Department 
of  Health  and  Human  Services  (HHS) 
publishes  a  list  of  information  collection 
packages  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compUance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  ine  following  are  those 
packages  submitted  to  OMB  since  the 
last  hst  was  published  on  November  5. 


Public  Health  Service 

Food  and  Drug  Administration 

Subject:  Tamper  Resistant  Packaging 
Requirements  for  Contact  Lens.  Solutions  and 
Tablets— NEW. 

Respondents:  Manufacturers  of  contact 
IfTi.s  solutions  and  tablets. 

Subject:  Tamper  Resistant  Packaging 
Rptjuirements  for  Certain  Over  the  Counter 
(O  TC]  Human  Drug  and  Cosmetic  Products — 
NEW. 

Respondents:  Manufacturers  of  OTC  drugs 
and  certain  liquid  coawetics. 

OMB  Desk  Officer:  Fay  S.  ludicello. 

Health  Resowces  aj^  Services 
Administration 

Subject:  Financial  Aid  Transcript — Nursing 
Student  Loan  Program.  Recordkeeping 
Requirements — NEW. 

Respondents:  Educational  institutions. 

O.MB  Desk  Offcer:  Richard  Eisinger. 

National  Institutes  of  Health 

Subject;  Follow  up  Stui|.y  of  Cardiovascular 
Disease  in  Guam  and  Paulu — NEW. 

Respondents  Individuals. 

Subject:  Community  Cardiovascular 
Siirveillance  Program — Pilot  Study — NEW. 

Respondents:  Individuals  and  physicians. 

OMB  Desk  Officer:  Richard  Eisinger, 

Social  Security  Administration 

Subject:  States  Report  of  Wages  Paid 

(SSA-3963(1-81 ))— NEW 

Respondents:  State  or  local  sovemments. 
Subject:  Recapitulation  of  Slates  Report  of 

U  mes  Paid  (SS,A-3962(tl-ao)— EXTENSION, 
Respondents.  State  or  local  governments, 
Siibjpct:  Application  for  Social  Security 

Lump  Sum  Death  Pavment  (SSA-aF'5  (1- 

8;i!)— REVISION 

Respondents   Individuals  or  households. 
Subject:  Calculation  of  ig"8  Base  Year 

Court  Costs  for  Making  ludicial 

Determinations  in  Child  Support  Enforcement 

Cases  (OMB  Number  0960-0305]— 

EXTENSION. 

Respondents:  State  or  local  governments. 
Subject:  Statement  to  Social  Security 

Administration  by  a  Person  who  has 

Knowledge  about  an  Applicant's  Date  of 

Birth  and  Citizenship  (SSA-702)— REVISION, 
Respondents:  Individuals. 
OMB  Desk  Officer:  Milo  Sunderhauf 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-6511, 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  both  the  HHS  Reports 
Clearance  Officer  and  the  appropriate 
OMB  Desk  Officer  designated  above  at 
the  following  addresses: 
J.  I  Strnad,  HHS  Reports  Clearance 

Officer.  Hubert  H.  Humphrey  Building, 

Room  524-F,  Washington,  D,C,  20201. 
OMB  Reports  Management  Branch.  New 

Executive  Office  Building,  Room  3208, 

Washington,  D,C.  20503. 
ATTN:  (name  of  OMB  Desk  Officer) 


Dated:  November  8. 1982. 
Dale  W.  Sopper, 

Assistant  Secretary  for  Management  and 
Budget. 

|FR  Doc  aZ-31144  Piled  11-12-82;  8:46  smj 
BILUNG  CODE  41SO-4M-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Intent  to  Prepare  Combined  Resource 
Management  and  Environmental 
Impact  Statement;  Central  Yukon 
Planning  Area 

In  accordance  with  43  CFR  1601.3. 
notice  is  hereby  given  of  the  preparation 
of  combined  Resource  Management  Plan 
(RMP)  and  Environmental  Impact 
Statement  (EIS). 

The  RMP  will  be  written  for  the 
Central  Yukon  Planning  Area  and  will 
provide  the  basis  for  resource 
allocations  in  that  area  in  accordance 
with  the  requirements  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  and  the  Alaska  National  Interest 
Lands  Conservation  Act  of  1980.  The 
RMP  and  EIS  are  scheduled  for 
completion  by  July,  1985. 

The  Central  Yukon  Planning  area 
consists  of  seven  million  acres  of  federal 
land  in  the  north-central  poriton  of  the 
State  of  Alaska.  The  planning  area  is 
bounded  on  the  west  by  the  Nulato 
Hills,  on  the  north  by  the  foothills  of  the 
Brooks  Range,  on  the  east  by  the  Utility 
Corridor  and  on  the  south  by  the  Alaska 
Range.  A  map  of  the  Central  Yukon 
Planning  Area,  together  with  other 
documents  relevant  to  the  planning 
process,  is  available  at  the  Bureau  of 
Land  Management,  Fairbanks  District 
Office,  Gaffney  and  Marks  Roads,  Fort 
Wainwright,  Alaska. 

Anticipated  issues  may  include  the 
opening  of  federal  lands  for  oil,  gas,  and 
mineral  development,  the  opening  of 
lands  for  settlement,  subsistence 
activities,  wildlife  habitat  protection, 
recreation  and  access  to  adjacent  lands. 

An  interdisciplinary  planning  team 
will  be  established  which  will  include 
personnel  with  expertise  in  the 
following  areas:  geology,  wildlife 
biology,  recreation,  archaeology, 
hydrology,  anthropology,  fire  ecology 
and  sociology. 

The  public  may  participate  in  the 
planning  process  by  making  written  or 
verbal  comments  to  the  BLM.  A  mailing 
list  of  interested  parties  will  be 
established  and  these  people  will  be 
informed  of  issues  and  alternatives  by 
direct  mail.  Public  meetings  will  also  be 
held  to  solicit  public  comments  at 
certain  steps  in  the  planning  process. 
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Exact  dates  and  locations  will  be 
announced  later. 

Further  informaiton  can  be  obtained 
by  contacting  David  Ruppert,  Planning 
Team  Leader,  Bureau  of  Land 
Management,  P.O.  Box  1150, 
Fairbanks.Alaska  99707  or  by  calling 
(907)  356-2025. 
Donald  E.  Runberg 
Acting.  District  Manager. 

|FR  Doc  82-311B4  Filed  11-12-62.6  45  .im) 
BILLING  CODE  4310-44-M 


State  of  Reclamation  Techniques  on 
Phosphate  Mined  Lands  In  Florida  and 
Their  Application  to  Phosphate  Mining 
in  the  Osceola  National  Forest;  Intent 
to  Prepare  an  Environmental 
Assessment 

Pursuant  to  102{2)(c)  of  the  National 
Environmental  Policy  Act  of  1969  and 
directives  from  the  Secretary  of  Interior, 
the  Eastern  States  Office  of  the  Bureau 
of  Land  Management  (ELM)  will  have 
lead  responsibility  for  preparation  of  an 
environmental  assessment  (EA).  The  EA 
will  specifically  assess  the  impacts  of 
current  developments  in  reclamation 
techniques  which  were  not  fully 
analyzed  at  the  time  the  Final 
Environmental  Impact  Statement  or, 
Phosphate  Leasing  on  the  Osceola 
National  Forest,  Florida  (1974).  and  the 
Final  Supplement  (1979)  were  published. 

The  continuing  resolution,  passed  in 
early  October  by  Congress,  prohibited 
commitment  of  funds  to  efforts  involved 
in  processing  phosphate  leases  in  RARE 
II  recommended  wilderness  areo^  As  a 
result,  the  EA  will  address 
approximately  46,000  acres  and  32  of  the 
lease  applications  discussed  in  tiie 
original  EIS  and  supplem.ent;  acreages 
and  leases  within  the  Big  Gum  Swamp 
will  not  be  studied.  However,  it  is 
recognized  that  many  of  the  conditions 
on  the  land  that  will  be  studied  are 
similar  to  conditions  which  exist  within 
the  Big  Gum  Swamp. 

A  team  composed  of  representatives 
from  several  agencies  is  convenmg  in 
Atlanta.  Georgia,  on  November  15  to 
begin  work  on  the  EA.  The  EA  should  be 
completed  in  February. 

G.  Curtis  Jones,  Jr..  Eastern  States 
Director,  is  the  responsible  official. 
Douglas  Blankinship,  Environmental 
Coordinator  for  the  Eastern  States 
Office,  is  the  Team  Leader  for  the  EA. 
G.  Curtis  Jones,  Jr., 
Eastern  States  Director. 

|FR  Doc  82-31176  Filed  11-12-82:  8  45  rfm] 
BILLING  CODE  4310-«4-M 


National  Parle  Service 

Golden  Gate  National  Recreation  Area 
Advisory  Commission;  lAeeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Golden  Gate 
National  Recreation  Area  Advisory 
Commission  will  be  held  at  10:00  a.m. 
(PST)  on  Saturday,  December  4,  1982.  at 
the  West  Marin  School,  Point  Re>es 
Station,  California. 

The  Advisory  Commission  was 
established  by  Public  Law  92-589  to 
provide  for  the  free  exchange  of  ideas 
between  the  National  Park  Ser\  ice  and 
the  public  and  to  facilitate  the 
solicitation  of  advice  or  other  counsel 
from  members  of  the  public  on  problems 
pertinent  to  the  National  Park  Service 
systems  in  Marin  and  San  Francisco 
counties. 

Members  of  the  Commission  are  as 
follows: 

Mr.  Frank  Boerger.  Chairman;  Ms. 
Amy  Meyer.  Secretary;  Mr.  Ernest 
Ayala;  Mr.  Richard  Bartke.  Mr.  Berger 
Benson,  Mr.  Fred  Blumberg.  Ms.  Margot 
Patterson  Doss.  Mr.  jerry  Friedman,  Ms. 
Daphne  Greene.  Mr.  Peter  Haas.  Sr ,  Mr 
Burr  Heneman,  Mr.  John  Jacobs.  Ms 
Gimmy  Park  Li.  Mr.  John  Mitchell.  Mr. 
Merritt  Rcbinson,  Mr.  John  J.  Spnny.  Dr. 
Edgar  Wayburn.  and  Mr.  Joseph 
Williams. 

Major  eeenda  items  for  this  meeting 
will  be  the  Point  Reyes  Visitor  Center 
exhibit  pLip,.  Muir  Woods  concession 
improvements  Historic  Ships  mooring 
plan  and  the  Cultural  Resource 
Managem.ent  Plan. 

The  meetings  are  open  to  the  public. 
Any  member  of  the  public  may  file  with 
tht;  Commission  a  written  statement 
concerning  the  matters  to  be  discussed. 

Persons  wishing  to  receive  further 
information  on  this  meeting  or  who  wish 
to  submit  written  statements  may 
contact  John  H.  Davis.  General 
Superintendent  of  the  Golden  Gate 
.National  Recreation  Area,  Fort  Mason, 
San  Francisco.  California  94123: 
telephone  (415)  556-2920. 

Minutes  of  this  meeting  will  be 
available  for  public  information  by 
January  4. 1983  in  the  Office  of  the 
Superintendent.  Golden  Gate  Ndiuindl 
Recreation  Area,  Fort  Mason.  San 
Francisco,  California  94123 

Dated:  November  4. 1982. 
\V.  Lowell  While. 

Acting  Regional  Director,  Western  Region. 

|FR  Doc.  82-31189  Filed  11-12-82;  a46  am) 
BILLING  CODE  4310-70-M 


San  Antonio  Missions  National 
Historical  Parle,  Texas;  Notice  of 
Revision  of  Park  Boundaries 

The  Act  of  November  10,  19"8  (92  Stat. 
3635.  16  U.S.C.  410€e.).  provides  for  the 
establishment  of  the  San  Antonio 
Missions  National  Historical  Park,  to 
consist  of  Concepcion.  San  Jose.  San 
Juan,  and  Espada  Missions,  together 
with  areas  and  features  historically 
associated  therewith,  as  generally 
depicted  on  the  drawing  entitled 
"Boundary  Map.  San  Antonio  Missions 
National  Historical  Park,"  numbered 
93O-80,022-C  and  dated  May  1978. 
which  is  on  file  in  the  Offices  of  the 
National  Park  Servire.  Department  of 
the  Interior. 

The  Act  provides  that  after  advising 
the  Committee  on  Energy  and  Natural 
Resources  of  the  United  Sla'es  Senate 
and  the  Committee  on  Interior  and 
Insular  Affairs  of  Ihe  House  of 
Representatives,  in  writing,  the 
Secretary  of  the  Interior  may  make 
minor  revisions  of  the  boundaries  of  the 
park  when  necessary  tiy  publication  of  a 
revised  drawing  or  other  boundary 
description  in  the  Federal  Register. 

These  minor  boundary  adjustments 
are  required  to  reduce  or  eliminate 
severance  damage  to  certain  ownerships 
and  to  enhance  management  of  the  park. 

Therefore,  notice  is  hereby  given  that, 
in  accordance  with  the  Act  of  November 
10, 1978.  the  boundaries  of  the  San 
Antonio  Missions  National  Historical 
Park  are  revised  as  described  above, 
and  as  shown  on  a  map  entitled 
"Boundary  Map.  San  Antonio  Missions 
National  Historical  Park,"  Drawing  No. 
472-«0,022-D,  9/81.  This  map  is  on  file 
and  available  for  inspection  in  the 
Offices  of  the  National  Park  Service, 
Department  of  the  Interior  the  Offices  of 
the  Southwest  Region,  National  Park 
Service;  and  Office  of  the 
Superintendent,  San  Antonio  Missions 
National  Historical  Park. 

Dated:  November  4, 1982. 
Jack  Neckels, 
Acting  Regional  Director,  Southwest  Region. 

IFR  Doc  8J-311<>1  Filed  11-12-82:  8:4S  iml 
BILLING  C00€   4310-70-41 


INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
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Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  of  December  31. 1980.  at  45  FR 
88771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3. 1980.  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  A  copy  of  any 
application,  including  all  supporting 
evidence,  can  be  obtained  ftom 
applicant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  {he  exception  of  those 
applications  involving  duly  noted 
problems  (e.g..  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV. 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significandy  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
oppostion  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication,  (or,  if  the 
application  later  becomes  unopposed) 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
Of^rasition. 

'To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  dupUcation  shall  be 


construed  as  conferring  only  a  single 
operating  right. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 

interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 

contract". 

For  the  following,  please  direct  status 
inquiries  to  Team  1  at  202-275-7992. 

Volume  No.  OPl-197 

Decided:  November  5.  1982. 
By  the  Commission,  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 

MC  2770  (Sub-26).  filed  October  29, 
19fi2.  Applicant:  SANBORN'S  MOTOR 
E.XPRESS.  INC..  550  Forest  Ave.. 
Portland,  ME  04101.  Representative:  Zoe 
Ann  Pace,  387  Park  Avenue  South,  New 
York.  NY  10016,  (212)  532-1800. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  those  points  in  the  U.S. 
in  and  east  of  WI.  IL  KY,  TN,  and  MS. 

MC  65580  (Sub-35).  filed  Noverfiber  1. 
1982.  Applicant:  MUSHROOM 
TRANSPORTATION  CO..  INC.,  845  East 
Hunting  Park  Ave..  Philadelphia,  PA 
19124.  Representative:  Michael  C. 
Arnold  (same  address  as  applicant), 
(215)-537-2856.  Transporting  genera! 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
CT,  DE,  MA,  MD,  N],  NY,  OH,  PA,  RI, 
VA.  WV  and  DC.  imder  continuing 
contract(s)  with  E.  I.  du  Pont  de 
.Nemours  &  Co.,  Inc.,  of  Wilmington,  DE. 

MC  146820  (Sub-23).  filed  November  2. 
1982.  Applicant:  B  &  G  TRUCKING. 
INC..  P.O.  Box  581,  579  N.  High  St.. 
Wortington,  OH  43085.  Representative: 
A  Charles  Tell,  100  E.  Broad  St., 
Columbus,  OH  43215,  (614)-228-1541. 
Transporting  general  commodities 
[except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  GA,  IL,  IN,  KY, 
MD.  MI,  MO,  NJ.  NY,  NC.  OH,  PA,  SC. 
TN,  VA  and  WV,  on  the  one  hand,  and, 
on  the  other,  points  in  the  U.S.  (except 
AK  and  HI). 

MC  147021  (Sub-10).  filed  October  25, 
1982.  Applicant:  C.  SUMMERS,  INC.,  112 
Spruce  St.,  Elizabethville,  PA  17023. 
Representative:  Daniel  W.  Krane.  P.O. 
Box  E,  Shiremanstown,  PA  17011.  (717)- 
761-0520.  Transporting  machinery, 
building  materials,  and  supplies,  (1) 
between  points  in  Dauphin  County,  PA, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI), 
and  (2)  between  Denver,  CO,  Van 
Alstyne,  TX,  Vancouver,  WA,  and 
Ontario,  CA.  and  points  in  Pinellas 


County.  PL,  Clay  County.  IN.  aod 
Alameda  County,  CA,  on  the  one  hand, 
and,  on  the  other,  those  points  in  and 
east  of  ND.  SD,  NE,  KS.  OK,  and  TX. 

MC  148141  (Sub-7),  fUed  November  1. 
1982.  Applicant:  GOODY  PRODUCTS, 
INC..  969  Newark  Turnpike,  Kearny.  NJ 
07032.  Representative:  William  Jacobs 
(same  address  as  applicant),  (201}-997- 
3000.  Transporting  plastic  products, 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contract(s) 
with  Thompson  Industries  C6..  of 
Phoenix,  AZ. 

MC  148471  (Sub-4).  filed  November  1. 
1982.  Applicant:  JACK  N.  STOUT  d.b.a. 
THROUGH  TRANSPORTA-nON.  11214 
Old  Carriage  Rd.,  Glen  Arm.  MD  21057. 
Representative:  Edward  N.  Button,  630 
Oak  Hill  Ave..  Hagerstown,  MD  21740, 
(301)-739-4860.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S,  (except  AK  and  HI),  under 
continuing  contract(8)  with  Superior 
Fireplace  Company,  of  Fullerton,  CA. 

MC  158361  (Sub-1),  filed  October  25, 
1982.  Applicant:  G.F.C.  TRUCKING 
CORP..  W.  100  Century  Road,  Paramus. 
NJ  07652.  Representative:  Donald  H. 
Weintraub  (same  address  as  applicant), 
(202)  262-7500.  Transporting  rubber  or 
plastic  products,  foam,  and  cellular, 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  G  &  T 
Industries,  of  Lancaster,  PA,  and  T.P.I. 
Industries,  of  Carlstadt,  NJ. 

MC  161070,  filed  October  25, 1982. 
Applicant:  MIKE  BOGENREIF  and 
KEVIN  BOGENREIF  d.b.a.  BOGENREIF 
&  SON  Big,  Stone  City,  SD  57216. 
Representative:  James  B.  Hovland,  525 
Lumber  Exchange  Bldg..  Minneapolis, 
MN  55402.  (612)  340-0808.  Transporting 
fertilizer,  between  points  in  MN,  on  the 
one  hand.  and.  on  the  other,  those  points 
in  SD  on  east  of  U.S.  Hwy  281. 

MC  162130.  filed  November  1. 1982. 
Applicant:  W.  S.  EMERIAN  TRUCKING, 
INC.,  2693  So.  Chestnut  Ave.,  Fresno, 
CA  93725.  Representative:  Rick  S. 
Emerian  (same  address  as  applicant), 
(209)  485-9520.  Transporting  building 
materials,  between  points  in  Fresno 
County,  CA.  on  the  one  hand,  and.  on 
the  other,  points  in  Sacramento,  San 
Joaquin.  Los  Angeles.  Ventura.  San 
Francisco.  Marin,  Contra  Costa, 
Alameda,  Santa  Clara,  San  Mateo  and 
Solano  Counties,  CA, 

MC  164431,  filed  October  22. 1982. 
Applicant:  WALTER  L  JAMES.  INC. 
Route  121.  Saxtons  River,  VT  05154. 
Representative:  Walter  L.  James,  (same 
address  as  applicant).  (802)  463-4789, 
Transporting  lumber  and  wood 


I  M  I 
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products,  pulp,  paper  and  related 
products,  and  machinery,  between 
points  in  the  U.S.  (except  AK  and  HI). 

MC  164490,  filed  October  29, 1982. 
Applicant:  SOUTHWEST 
INTERNATIONAL  FREIGHT 
SERVICES,  INC..  P.O.  Box  402007.  4630 
Olin  Road.  Dallas.  TX  75240. 
Representative:  E.  Larry  Wells,  P.O. 
BOx  44538,  Suite  1125,  Frito  Lay  Tower, 
Dallas,  TX  75245,  (214)  358-3311. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  point  in  LA,  AR,  OK. 
MN,  and  TX. 

MC  164510,  filed  November  2.  1982. 
.■Applicant:  WIUJAM  E.  PINCKEY.  d.b.a. 
CEDAR  MOUNTAIN  EXPRESS,  1732 
"E"  Avenue,  N.E.,  Cedar  Rapids.  lA 
52402.  Representative:  Richard  D.  Howe, 
600  Hubbell  Bldg.,  Des  Moines,  L^k  50309. 
(515)  244-2329.  Transporting  /oorf  and 
rt'lated products,  between  points  in  the 
US.  (except  AK  and  HI),  under 
continuing  contract(s)  with  The  Quaker 
Oafs  Company,  of  Chicago,  IL. 

For  the  following,  please  direct  status 
inquiries  to  Team  2  at  202-275-7030. 

Volume  No.  OP2-280 

Decided:  November  3. 1982. 
tiy  the  Commission,  Review  Bourd  No  1 
Wmhers  Parker,  Chandler,  and  Fortier. 

MC  99733,  (Sub-2).  filed  October  26, 
1982.  Applicant:  EUGENE  SPEAR  d.b.a. 
v..  SPEAR  TRUCKING,  38  Dunham  Rd  , 
Beverly,  MA  01915.  Representative: 
Hughan  R.  H.  Smith,  26  Kenwood  PL. 
Lawrence,  MA  01841,  617-657-6071.  (1) 
Fransporting,  for  or  on  behalf  of  the 
I  'iiited  States  Government,  gpnenil 
iiimmodities  (except  used  household 
gocids,  hazardous  or  secret  materials. 
riiid  sensitive  weapons  and  munitions), 
between  points  in  the  U.S.  (except  AK 
and  HI),  and  (2)  Transporting  machinery 

•nd  those  commodities  which  because 
'  >f  their  size  or  weight  require  the  use  of 
special  handling  and  equipment. 
between  points  in  MA  and  NH,  on  the 

ine  hand,  and,  on  the  other,  points  in 
NL\,  NH,  RI,  ME,  CT,  VT.  NY,  P.\,  OH, 
iL,  IN,  Wl.  MO,KS,  TX,  FL,  Ml,  AL.  CA. 
\C,  N],  SC.  TN.  KY,  OH.  LA  and  DC. 

Note. — Part  (1)  is  published  in  the  Federal 
Keglster,  this  issue,  with  "fitness 
.ipplications". 

MC  106002.  (Sub-6),  filed  October  22. 
!  '02.  Applicant:  JOHN  F  HARRIS,  d  b.a 
\  iOGANS  TRANSFER  &  STORAGE 
CO.,  1122  S,  Davis  Ave.,  Elkins,  WV 
:i6241.  Representative;  John  M. 
Friedman,  2930  Putnam  Ave,,  Hurricane. 
WV  25526,  304-562-3460.  Transporting 
household  goods,  between  points  in 
Barbour,  Pendleton,  Pocahontas, 
Randolph,  Tucker,  Upshur  and  Webster 


Counties,  WV,  on  the  one  hand,  and,  on 
the  other,  points  in  CT,  FL.  GA,  IL,  IN, 
KY,  MA,  MO.  NH,  RI,  TN,  and  Vf 

MC  112963,  (Sub-92),  filed  October  27. 
1982.  Applicant:  ROY  BROS.,  INC..  764 
Boston  Rd.,  Pinehurst,  MA  01866. 
Representative:  Leonard  E.  Murphy 
(same  as  applicant),  (617)  272-8617 
Transporting  commodities  in  bulk. 
between  points  in  the  U.S.  (except  AK 
and  HI).. 

MC  121832,  (Sub-1),  filed  November  1. 
1982.  Applicant:  J  &  H  TRUCKING  CO., 
INC.,  P.O.  Box  522,  Mauldin,  SC  29662. 
Representative:  James  P.  Hudson.  Rte.  4, 
16  Terrain  Drive,  Greenville,  SC  29605. 
803-277-9126.  Transporting  genercii 
commodities  (except  clas.ses  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  pomts  m 
AL.  FL,  GA.  KY,  MS,  NC,  SC,  TN.  and 
VA.  Condition:  Issuance  of  this 
certificate  is  subject  to  prior  or 
coincidental  cancellation  of  applicant's 
written  request  of  Certificate  of 
Registration  No.  MC-121832. 

MC  128462  (Sub-11).  filed  October  22, 
1982  Applicant:  PRAIRIE 
REFRIGERATED  EXPRESS.  INC  .  P.O. 
Box  36.  Long  Prairie,  MN  56347, 
Representative:  Robert  N.  Maxwell.  P.O. 
Box  2471,  Fargo.  ND  58108,  701-237- 
4223.  Transporting  food  and  related 
products,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  contract(s) 
with  Chef-Reddy  Foods  Corp..  of  Park 
Rapids,  MN. 

MC  143702  (Siib-26),  filed  October  £5. 
1982.  Applicant:  ALL  FREIGHT 
SYSTEMS.  INC.,  1026  South  10th  St  . 
Kansas  City,  KS  66105,  Representative: 
Donald  ].  Quinn,  Commerce  Bank  BIdq.. 
89in  State  Line— Suite  232.  Kansas  City, 
.MO  64114,  816^44-7474.  Transporting 
fc^nd  and  related  products,  between 
points  in  the  U.S.  (except  AK  and  1  il) 

MC  144963  (Sub-5),  filed  October  27, 
1982.  Applicant:  JOBBERS  FREIGHT 
SERVICE,  INC.,  Ill  N.  College  St.. 
Grangeville,  ID  83530.  Representative: 
Timothy  R.  Stivers.  P.O.  Box  1576,  Boise, 
ID  83701,  (208)  343-3071.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
(oniniodJties  in  bulk),  between  points  in 
ID,  MT,  OR  and  WA, 

MC  156133  (Sub-4),  filed  October  22, 
19B2.  Applicant:  TANDEM  TRANSPORT 
CORP.,  322  U.S.  Highway  20  West, 
Michigan  City,  IN  46360.  Representative: 
[ames  M.  Hodge,  3730  Ingersoll  A\e., 
Des  Moines.  iA  50312,  (515)  274-i985, 
Transporting  building  materials. 
between  points  in  DE,  lA,  IL.  IN,  KS,  KY. 
MD,  ML  MN,  MO,  NC,  NE.  N],  NY.  OH. 
PA.  SC.  TN,  VA,  WV.  and  Wl 


MC  157302  (Sub-5),  filed  October  25. 
1982.  Applicant:  OLD  SOUTH  FREIGHT 
SERVICE,  INC.,  121  West  Trinity  Lane. 
Nashville.  TN  37216.  Representative; 
Stephen  L  Edwards.  806  Nashvdle  Bank 
S  Trust  Bldg..  315  Union  St.,  Nashville. 
TN  37201.  615-255-9911.  Traiisporting 
metal  p.'~oducts.  between  those  pomts  in 
the  U.S.  in  and  east  of  NT).  SD.  NE.  KS. 
OK.andTX. 

MC  157383  (Sub-1).  filed  October  27. 
1982.  Applicant;  GUILFORD 
TRANSPORT  COMPANY,  INC..  2112  S. 

Elm  St..  High  Pomts.  NC  27262. 
Representative;  Terrell  C.  Clark.  P.O 
Box  25.  Slanleytown.  VA  24168.  (703) 
029-2818.  Jr.ins\->o'Ung  furriti/re  and 
'i\!i;rfs.  between  points  in  NC.  "n  the 
one  hand.  and.  on  the  other,  points  in 
OK  and  TX.  and  those  points  in  the  U.S. 
in  and  east  of  .MN.  L\,  MO.  AR  and  L'\ 

MC  162803  (B).  filed  October  26.  1982 
Applicant;  LES  LAWVER  d.b.a.  IJIS 
LAWVER  TRUCKING.  Rte  1-Box  20 
Friend,  NE  68359.  Representative: 
Hughan  R.  H.  Smith,  26  Kenwood  Place, 
Lnwrence.  MA  01841.  (617)  657-607L 
Transporting  I^JIA)  food  and  other 
edible  products  and  byproducts 
intended  for  human  consumption 
(except  al(X)holic  beverages  and  drugs). 
agricultural  limestone  and  fertilizers. 
and  other  soil  conditioners,  by  the 
owner  of  the  motor  vehicle  in  such 
vehicle,  between  points  in  the  U.S. 
(except  AK  and  HJ);  (2)  metal  rail  and 
railroad  ties,  between  pomts  in  the  U.S. 
(except  AK  and  HI),  under  continum,y 
contract(s)  with  Happs.  Inc..  of 
Northbrook.  IL  and  Great  Plains  Brick  & 
Tie  Company,  of  Lincoln,  NE. 

\ote — Part  (1)(A)  is  published  in  the 
Federal  Register,  this  issue,  with  "fitness 
applications". 

MC  164422,  filed  October  25.  1982. 
Applicant;  WAYNE  L.  LAlNCi  d.b  a 
COLORADO  MOTORCYCLE 
TRANSPORT.  200  So.  Potomai:  Si 
Aurora  C0  8tXn2,  Representaiiv.- 
Robert  W  Wr,ght,  Jr..  5711  AmmonsSt. 
Arvada,  CO  80002.  303-424-1761. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contract(s)  with  (a)  Aurora  Honda,  of 
Aurora.  CO,  (b)  Eay  Myers  Motor 
Company,  Inc..  of  Denver,  CO.  (c)  Fori 
Collins  Cycle  Center,  Inc.,  of  Fort 
Colhns.  CO,  (d)  Morse  Cycle  Sales,  oi 
Fort  Morgan,  CO.  (e)  I^e  s  Motorcycle, 
db.a.  Maverick  Cycles,  of  Che>  enne. 
WY,  (f  1  MinniR  Cycle  Center.  Inc.  uf 
Greeley.  CO.  (g)  Rocky  Mountain 
Honda,  of  Colorado  Sprmgs.  CO  |h)  Sin 
Honda /HarlevTIavuison/Suzuki  LTD.  of 
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Thornton,  CO,  and  (i)  Watersaver 
Company,  Inc..  of  Denver,  CO. 

MC  164502.  filed  November  1,  1982. 
Applicant:  COMET  MOTOR  Ll.N'ES. 
INC.,  11015  Ban-  Rd.,  Cleveland,  OH 
44141.  Representative:  A.  Charles  Tell. 
100  E.  Broad  St.,  Columbus,  OH  43215. 
614-228-1541.  Transporting  genera! 
commodities  (except  classes  A  and  B 
explosives,  commodities  in  bulk  and 
household  goods),  between  points  In 
Summit  County,  OH,  on  the  one  hand. 
and,  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI). 

For  the  following,  please  direct  status 
inquiries  to  Team  4  at  202-275-7669. 

Volume  No.  OP4-027 

Decided:  November  5.  1982 
By  the  Commission,  Review  Board  No.  2 
Members  Carleton,  Williams,  and  Evv^ng 

MC  149147  (Sub-3),  filed  October  26, 
1982.  Applicant:  DECKERT 
TRANSPORT,  INC..  12223  E.  4th  Place, 
Tulsa,  OK  74128.  Representative:  [ack  R. 
Anderson,  Suite  305  Reunion  Center,  9  E. 
Fourth  St.,  Tulsa.  OK  74103,  (918)  583- 
9000.  TTansporiing  pJastic  products. 
between  points  in  Tulsa  County.  OK,  on 
the  one  hand,  and,  on  the  other,  points 
in  the  U.S.  (except  AK  and  HIl. 

MC  149576  (Sub-23),  filed  October  2S, 
1982  Applicant:  TRANS  AMERICAN 
TRUCKING  SERVICE,  INC..  P.O  Box 
1247,  Nixon  Station,  Edison,  NJ  08818. 
Representative:  Ronald  McGraw  (same 
address  as  applicant),  (201)  985-2182. 
Transporting  genera!  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  US  (except 
AK  and  HI),  under  continuing 
contract(8)  with  Economics 
Laboratories,  of  Avenel,  NJ 

MC  152257  (Sub-3),  filed  October  25, 
1982.  Applicant:  LORDCO  TRUCKING. 
INC.,  535-F  ToUgate  Rd.,  Elgin,  IL  60120 
Representative:  Paul  J.  Maton,  27  E 
Monroe  St..  Suite  1000.  Chicago.  IL 
60603.  (312)  332-0905.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  m 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  Northwest 
Door  Corporation,  and  Printpack.  Inc.. 
both  of  Elgin.  IL. 

MC  155756  (Sub-1),  filed  October  25. 
1982.  Applicant:  NEIL  H.  FULKERSON, 
INC.,  3451  Losee  Rd.,  Suite  B,  North  Las 
Vegas.  NV  89030.  Representative;  Neil 
H.  Fulkerson  (same  address  as 
applicant),  (702)  642-2238.  Transporting 
Ores  and  minerals,  commodities  in  bulk. 
lumber  and  wood  products,  clay. 
concrete,  glass  or  stone  products,  metal 
products,  machinery,  building  materials 


and  commodities  which  because  of  their 
.s/zp  or  weight  require  the  use  of  special 
handling  or  equipment,  between  points 
in  AZ,  CA.  CO.  ID,  MT,  NV,  NM,  ND, 
OK.  OR,  TX.  UT,  WA,  and  WY. 

MC  163856.  filed  October  26, 1982. 
Applicant:  OULN  BLANKENSHIP  d./b./ 
a  BI.A.NKENSHIP  TRANSPORTATION, 
Route  5.  Scott  Rd.,  Canton,  GA  30114. 
Representative:  Clayton  R.  Byrd,  2870 
Bnarglen  Dr.,  Doraville,  GA  30340,  (404) 
491-1696  Transporting  food  and  related 
products,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contractfs)  with  Bar-S  Foods  Co.,  of 
Phoenix,  .\Z.  Cagle  s  Inc.,  Talmadge 
Farms  Division,  of  Atlanta,  GA, 
Cumberland  Gap  Provision  Co.,  of 
Middlesboro.  KY,  and  Fieldstone  Meats 
of  Alabama,  Inc.,  of  Oneonta,  AL. 

MC  164386.  filed  October  25,  1982, 
Applicant  ALABAMA  LIMOUSINE 
CORPORATION.  P.O.  Box  671,  Weaver. 
AL  36277.  Representative:  Kathy  N. 
Adams  (same  address  as  applicant), 
(205)  82O-5990  Transporting posse/7^'ers 
and  their  baggage  in  special  and  charter 
operations,  between  points  in  Calhoun 
County.  ,-\l,  and  Fulton  and  Clayton 
Counties,  CA 

MC  164396,  filed  October  22,  1982. 
Applicant:  FREIGHT  MANAGEMENT 
ASSOCIATES.  INC.,  6719  E.  Marginal 
Way  So.,  Seattle.  WA  98108. 
Representative:  George  LaBissonier,  15 
S.  Grady  Way  Suite  239.  Renton,  WA 
98055.  (206)  228-3807.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives  and  household  goods), 
between  points  in  W .\  and  AK. 

MC  164397.  filed  October  21,  1982. 
Applicant.  IA.MES  A.  WALDEN,  d.b.a 
SPORTS  ASSOCIATED.  8834  E.  350 
Hvvy  ,  Raytown.  MO  64133 
Representative  [ames  A,  Walden,  6816 
Hunter,  Rayton,  MO  64133,  (816)  737- 
1960.  Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk  I.  lietvveen  points  in  Douglas  and 
Lancaster  Counties,  NE  and  Dallas 
County,  TX,  on  the  one  hand,  and,  on 
the  other,  points  in  KS  and  MO. 

V  olume  No.  OP4-029 

Decided.  November  5.  1982. 
By  the  Commission.  Review  Board  .No  2. 
Members  Carietor.,  WilliHms 

FF  627.  filed  October  28  1982. 
Applicant  BAY  AREA  FREIGHT 
FORWARDERS.  INC,  6715  Backlick  Rd.. 
Suite  207.  Springfield.  VA  22150. 
Representative:  Paul  F.  Sullivan,  3408 
Wisconsin  Ave.  NW,,  Suite  202, 
Washington,  DC  20016.  (202)  363-1848. 
As  a  freight  forwarder,  in  connection 
with  the  transportation  oi  household 
goods,  unaccompanied  baggage  and 


used  automobiles,  between  points  in  the 
U.S. 

MC  110187  (Sub-3).  filed  October  27. 
1982.  Applicant:  TRAVELWAYS,  INC., 
507  Cedar  Lane  Rd.,  Greenville,  SC 
29611.  Representative:  Maxwell  A. 
Howell,  1100  Investment  Bldg..  1511  K 
St  NW.,  Washington.  DC  20005,  (202) 
783-7900.  Transporting  passengers  and 
their  baggage,  in  charter  operations, 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contract(s) 
with  Travel  Tours.  Inc..  of  Charlotte,  NC. 

MC  114897  (Sub-141),  filed  October  28, 
1982.  Applicant:  WHITHELD  TANK 
LINES,  INC..  821  East  Pasadena. 
Phoenix  AZ  85011.  Representative: 
William  S.  Richards.  P.O.  Box  2465.  Salt 
Lake  City,  UT  84110,  (801)  531-1777. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
household  goods),  between  points  in  the 
US  (except  AK  and  HI). 

MC  151837  (Sub-2),  filed  October  28, 
1982.  Applicant:  NEIL  HARRIS  & 
LA)EAN  HARRIS,  d.b.a.  L  &  N 
TRUCKING,  P.O.  Box  2617,  Idaho  Falls. 
ID  83401.  Representative:  David  E. 
Wishney,  P.O.  Box  837,  Boise,  ID  83701, 
(20R)  336-5955,  Transporting ^p/iero/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
t'oiitinuing  contract(s)  with  Idaho 
Timber  Corporation,  of  Boise,  ID. 

MC  153537  (Sub-1),  filed  October  22. 
1982.  Applicant;  LARRY  E.  SHEPPARD. 
d  b.a.  SHEPPARD  TRUCK  LINES,  7680 
Brandywine  Rd.,  North  Charleston,  SC 
29405,  Representative:  Keith  W. 
Kornahrens,  P.O.  Box  10944.  North 
Charleston.  SC  29411.  (803)  797-8383. 
1  ransporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  SC,  on  the  one 
hand,  and,  on  the  other,  points  in  AL,  FL, 
GA.  KY.  LA,  MD.  MS,  NJ,  NC.  PA,  TN. 
TX.  VA.  and  WV. 

MC  161797.  filed  October  22, 1982. 
Applicant:  ACCURATE  DELIVERY 
SERVICE,  INC..  353  W.  56th  Ave., 
Denver,  CO  80216.  Representative: 
Frank  W.  Taylor,  ]t.,  1221  Baltimore 
Ave,.  Suite  600.  Kansas  City.  MO  64105, 
(816)  221-1464,  Transporting  ^e/iero/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
CO,  under  continuing  contract(s)  with 
Avon  Products.  Inc.,  of  Kansas  City. 
MO. 

MC  163957  filed  October  28. 1982. 
Applicant:  FLOYD  J.  KNIGHT,  d.b.a. 
KNIGHTS  TRUCKING.  Box  262,  Thayne, 
WY  83127.  Representative:  Floyd  J. 
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Knight  (same  address  as  applicant], 
(307)  883-2940.  Transporting  chpe^e  ami 
related  products,  between  points  m 
Thayne,  WY,  on  the  one  hand,  and.  on 
the  other,  points  in  AZ.  CA.  CO,  N).  NV. 
OR,  UT,  KS,  NE,  Wl.  IL.  PA,  NY.  TX, 
WA.  MO,  MN,  WY.  and  OH.  under 
continuing  contract(s)  with  Star  Valley 
Cheese  Corp.,  of  Thayne.  WY. 

MC  164437,  filed  Ortober  27,  1^82. 
Applicant:  HTZGERALD  TRANSPORT. 
INC.,  3108  Northside  Ave.,  Richmond, 
VA  23228.  Representative;  Paul  1). 
Collins.  7761  Lakeforest  Dr.,  Richmond. 
VA  23235,  (804)  745-0446.  Transporting 
i't^nera!  commodities  (except  classes  A 
nnd  B  explosives,  household  goods,  and 
conimoditips  in  bulk),  between  tho&e 
points  in  the  U.S.  in  and  east  of  MN.  \A. 
.\IO,  OK.  and  TX. 

MC  164447,  filed  October  27.  1982. 
Applica  It:  LISKEARD  EQUIPMENT. 
INC..  F.O.  Box  700  (Kings  Hwy  11), 
Onllia,  Ontario  CD  L3V  6K7 
Representative:  Brian  S.  Stern,  5411  D 
Bdcklick  Rd..  Springfield,  VA  22151, 
(703)  941-8200.  Transporting  lumber  and 
wood  products,  between  points  m  the 
I'.S.  (except  AK  and  HI),  under 
cniitmuing  contracf(s)  with  Marks 
Lumber  Limited,  of  Braniford.  Ontario. 
(.1),  B  &  L  Lumber  Ltd..  of  Brampton, 
Ontario,  CD,  Phoenix  Forest  I'rodiirts.  of 
Dtiwnsview,  Ontario,  CD.  and  .Normick 
Prir(5n  incoiporated.  of  LaSaire. 
Q.ii'bec.  CD.  .Note:  This  decision  has 
been  made  in  accordance  with  the 
st;itu'ory  provisions  of  the  Biis 
Kcaiiliitory  Reform  Act  of  1982  with 
great  weight  being  given  to  the 
mandates  set  forth  in  the  National 
Transportation  Policy. 

MC  164456.  filed  October  27,  1982. 
.\pplicant:  MOUNTAIN  VALLEY 
WATER  COMPANY.  4325  Aide  n.,ran 
Ave.,  Las  Vegas,  NV  89103-1193. 
Representative:  Howard  P.  Roe  (same 
address  as  appiicantl,  (702)  73»-6767. 
Transporting  c!c,(^bolir  h'^vcragrs  end 
nonalcohaljc  bi'vemges.  between  points 
in  CA  and  NV.  under  continuing 
contract|s)  with  Las  Vegas  Distributing 
Coniparx'.  of  Las  Vegas.  NV 

.MC  1644~.  filed  October  2Vi,  i98:.'. 
Applicant   DON  BERRY  dh.a. 
SUNSHINE  DISTRIBUTORS,  P  O  Bov 
435.  Shawneelovvn.  11,  B2904, 
Representative;  E.  Larry  Wells.  P.O,  Box 
4,'')538.  Dallas,  TX  75245.  (214)  358-3341. 
Transporting  maJt  beverages,  between 
points  in  the  U.S.  (except  AK  and  HI), 
under  continuing  contract(s)  with 
Anheuser-Busch  Companies  of  St.  Louis. 
MO. 

For  the  following,  please  direct  status 
inquiries  to  Team  5  at  202-275-7289. 


Volume  No.  OP5~247 

Decided:  November  3.  1962 
By  the  Commission,  Review  Board  \o  3. 
Members  Krock.  Joyce,  and  Dowell. 

MC  104149  (Sub- 219),  filed  October  27, 
1982.  Applicant:  OSBORNE  TRUCK 
LINE  INC.,  516  North  31st  St., 
Birmingham,  AL  35202.  Representative: 
William  P.  Jackson.  |r.,  3426  .N. 
Washington  Blvd.,  P.O.  Box  1240 
Arlington,  VA  22210,  ("03)  525-^050. 
Transporting  such  commodities  as  are 
dealt  in  or  used  by  a  manufacturer  or 
distributor  of  chemicals  and  related 
products,  between  points  in  the  L'.S., 
under  continuing  contract(s)  with  Gulf 
Oil  Chemicals  Company,  a  Division  of 
Ciulf  Oil  Corporation,  of  Houston,  TX, 

MC  164449.  filed  October  27,  1982. 
Applicant:  RANT)ECKER  TRUCKING. 
INC.,  213  E.  6th  St.  Mendota.  IL  61342. 
Representative:  Jack  L.  Schiller   111-56 
76th  Dr..  Forest  Hills.  NY  IITS  (212) 
263-2078.  Transporting  silicj  sand, 
between  points  in  LaSalle  County,  ILi^  on 
the  one  hand,  and.  on  the  other,  points 
in  lA  and  IN, 

MC  lt)4459.  filed  October  28.  1982. 
Applicant:  WEST  CFNTRAL  SERVICE  & 
1  RANSFER  CORP.,  R.D.  ^=6,  Box  209, 
Johnstown.  PA  15909  RepresentdMve; 
Kevin  W,  Walsh,  1500  Bank  Tower,  307 
Four'n  Ave,,  P.ttsbuigh,  PA  15222,  412- 
471-3300.  Transporting  petroleum  and 
pe'roleum  products,  between  points  in 
the  U.S.  under  continuing  contract! s) 
with  Pennzoil  Products  Company  of 
Houston.  TX. 

MC  164478.  filed  October  29,  1982 
Applicant:  MILLER  &  MILLER 
TRUCKING,  INC..  1432  20th  St.. 
Woodward,  OK  73801.  Rpprcicntative: 
Alex  H.  Miller  (same  address  as 
applicant),  (405)  256-7805.  Transporting 
Mercer  commodities,  between  points  in 
AZ.  AR,  CA,  DO.  ID,  KS,  LA„MS,  MT, 
NE,  NV,  NM.  ND.  OK.  OR.  SD,  TX,  UT. 
WA,  and  WT. 
.Agatha  L.  Mergenovich, 
Secretary. 

IFR  Do.:  aZ-31134  Fiiod  !  1-12-82:  «4.'iam| 
BILLINC.  CODE  703S-O1-M 


Motor  Carriers;  Permanent  Airthorfty 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9,  1981.  are  governed  by 
Special  Rule  of  the  Corr.mission's  Rules 
ni  Practice,  see  49  CFR  1100.2,"!,  Special 
Rule  251  was  published  in  the  Federal 
Register  on  December  31.  1980.  at  45  FR 
86771.  For  compliance  procedures,  reier 
to  the  Federal  Register  issue  of 
December  3,  1980,  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 


49  CFR  1100.252.  Applications  may  be 
protested  only  on  the  grounds  th.i! 
applicant  is  not  fit,  willing  and  abie  ii.; 
provide  the  transportation  se.'-Mct  or  !.• 
conipiv  with  the  appropriate  statute;- 
and  Cnpimissii:.n  regulations,  .A  r;op\  oi 
any  application,  including  all  supporting 
evidence,  car.  be  obtained  from 
applicant's  representative  upon  request 
and  pavmen!  to  applican''s 
representative  of  SlO.Txi 

Amendmerits  to  the  request  ior 
djthority  ar^  not  allowed  Some  of  the 
applicatJonK  ma\  have  bfet;  modified 
prior  to  publica'ion  to  conforn:  to  the 
commission's  policy  of  simplifyine 
grants  of  opr'-a'inE  authnnty. 

Findings 

With  the  exception  of  thost 
applications  involving  duiy  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49.  Subtitle  IV, 
United  States  Code,  and  the 
commissions  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecbng  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or.  if  the 
application  later  become  unopposed), 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  ss  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  appbcabons  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met.  the 
authority  will  be  issued. 

Within  60  days  after  pubbcation  an 
applicant  may  file  a  \  enfied  statement 
in  rebuttal  to  any  statement  in 
npposibon. 

To  the  extent  tiiat  any  of  the  authonty 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 
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Note. — ^All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irreguhir 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  'undpr 
contract". 

For  the  following,  please  direct  status 
inquiries  to  Team  1  at  202-275-7992. 

Volume  No.  OPl-196  i 

Decided:  November's,  1982. 
By  the  Commission.  Review  Board  No  1 
Members  Parker.  Chandler,  and  Fortier 

MC  159740  (Sub-1),  filed  October  22 
1982.  Applicant;  MAX  GRUENHUT 
INTERNATIONAL  INC..  A 

Massachusetts  Corporation,  108  Lincoln 
St.,  Suite  510  Boston.  M.^  02111. 
Representative:  Howard  G.  Feldman. 
1211  Connecticut  Ave..  N.W„  Suite  300. 
Washington.  DC  20036,  (202)  331-0770 
As  a  brokar  oi general  commodities 
(except  household  goods),  between 
points  in  the  U.S. 

MC  164440,  filed  October  27. 1982. 
Applicant:  FOREST  E.  WARREN,  d.b  a. 
FOREST  WARREN  TRUCKING  CO.. 
7301  Almond  Ave.,  Orangevale,  CA 
95662.  Representative:  Forest  E.  Warren 
(same  address  as  applicant),  (916]  988- 
3087.  Transporting  food  and  other  edible 
products  and  byproducts  intended  hr 
human  consumption  {except  alcholic 
beverages  and  drugs],  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners,  by  the  owner  of  the  motor 
vehicle  in  such  vehible,  between  points 
in  the  U.S.  (except  AK  and  HI). 

For  the  following,  please  direct  status 
inquiries  to  Team  5  at  202-275-7030. 

Volume  No.  OF2-281  I 

Decided:  November  3. 1982. 
By  the  Commission,  Review  Board  No  1 
Members  Parker.  Chandler,  and  Fortier. 

MC  46563  (Sub-3).  filed  October  25. 
1982.  Applicant  GENO  GUSTI  CO., 
INC.,  2407  Greenview  Dr.,  Northbrook, 
IL.  60062.  Representative:  Donald  S. 
Mullins.  1033  Graceland  Ave.,  Des 
Plaines,  IL  60016,  312-29^-1094.  As  a 
broker  ot general  commodities  (except 
household  goods),  between  points  in  the 
U.S.  (except  AK  and  HI). 

MC  99733  (Sub-2).  filed  October  26. 
1982.  Applicant:  EUGENE  SPEAR  d.b.a 
E.  SPEAR  TRUCKING,  38  Dunham  Rd.. 
Beverly,  MA  01915.  Representative: 
Hughan  R.  H.  Smith.  28  Kenwood  PI., 
Lawrence.  MA  01841,  617-657-«071.  (1 ) 
Transporting,  for  or  on  behalf  of  the 
United  States  Government,  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  senstive  weapons  and  munitions), 
between  points  in  the  U.S.  (except  AK 


and  HI),  and  (2)  Transporting  machinery 
and  those  commodities  which  because 
of  their  size  or  weight  require  the  use  of 
sppcial  handling  and  equipment, 
between  points  in  MA  and  NH,  on  the 
one  hand,  and,  on  the  other,  points  in 
MA,  .NH,  RI.  ME.  CT,  VT,  NY.  PA,  OH. 
IL,  IN,  WI.  MO.  KS,  TX,  FL,  MI,  AL.  CA, 
NC.  NJ  SC,  TN,  KY,  OH,  LA  and  DC. 

Note — Part  (CI  is  published  in  the  Federal 
Register,  this  issue,  with  "regular 
applications". 

MC  162803,  (A),  filed  October  26, 1982. 
AppHcant.  LES  LAWVER.  d.b.a.  LES 
l.AWVER  TRUCKING,  Rte  1— Box  20, 
Fr;end,  NE  68359.  Representative: 
Hughan  R.  H.  Smith,  26  Kenwood  Place. 
Lawrence,  M.-\  01841,  (617)  657-6071. 
Transporting  (1]  [A]  food  and  other 
edible  products  and  byproducts 
intericd for  human  consumption 
(except  alcoholic  beverages  and  drugs). 
off'-i  cultural  lirr.rstone  and  fertilizers, 
and  other  sri!  conditioners,  by  the 
owner  of  the  motor  vehicle  in  such 
vehicle,  between  points  in  the  U.S. 
(except  AK  and  HI);  (2)  (B)  metal  rail 
and  railroad  ties,  between  points  in  the 
U.S.  (except  AK  and  HI),  under 
continuing  contract(s]  with  Happs,  Inc., 
of  Northbrook,  IL,  and  Great  Plains 
Brick  &  Tie  Company,  of  Lincoln,  NE. 

Note.— Part  (2)  (B)  is  published  in  the 
Federal  Register,  this  issue,  with  "regular 
tipplirafions", 

.MC  164342,  filed  October  20,  1982. 
Applicant:  SUPERIOR  DISTRIBUTION, 
40  Hillside  Avenue,  Plantsville,  CT 
0M79  Representative:  James  T,  Darby, 
1021  Irving  Avenue,  Colonial  Beach,  VA 
22443.  (804)  224-0773.  As  a  broker  of 
general  commodities  (except  household 
soodsl.  between  points  in  the  U.S. 
(except  AK  and  HI). 

MC  164413,  filed  October  25, 1982. 
Applicant:  CONTINE.NTAL  BROKERS. 
INC.,  *1  Shafer  Dr,.  P.O.  Box  516, 

Forsyth,  IL  62535.  Representative: 
Marcellus  A,  Massie,  4437  Lawson  Dr., 
Decatur,  IL  62526,  (217)  877-4011,  As  a 
broker  of  general  commodities  (except 
household  goods),  between  points  in  the 
U.S.  (except  AK  and  HI). 

For  the  following,  please  direct  status 
inquiries  to  Team  5  at  202-275-7289. 

Volume  No.  OP5-248 

Decided:  November  3. 1982. 
By  the  Commission.  Review  Board  No  3. 
Members  Krock.  [oyce,  and  Dowell. 

MC  164439,  filed  October  22. 1982. 
Applicant:  DIVERSIFIED  FREKHT. 
INC.,  3302  Foxburrow  Cir.  East, 
Memphis,  TN  38118,  Representative: 
John  Paul  Jones,  P.O  Box  3140,  Front 
Street  Station,  189  Jefferson  Ave., 


Memphis,  TN  38103,  901-527-2482.  As  a 
broker  of  general  commodities  (except 

household  goods),  between  points  in  the 

U.S.  (except  AK  and  HI). 

MC  164448.  filed  October  28,  1982. 
Applicant:  B  &  M  FREIGHT  HANDLERS, 
P.O.  Box  192.  East  Meadow.  NY  11554. 
Representative:  Thomas  A.  Stanco,  81 
Landau  Avenue,  Elmont,  NY  11003,  (516) 
775-6755,  As  a  broker  of  general 
commodities  (except  household  goods), 
between  points  in  the  U,S,  (except  AK 
and  HI). 

Agatha  L.  Mergenovich. 

Secretary 

|FR  Doc  «Z-.in:i3  Filpd  n-12-82,  a45amj 
BILLING  CODE  7035-OI-M 


[Ex  Parte  No.  387] 

Exemptions  for  Contract  Tariffs 

AGENCY:  Interstate  Commerce 
Commission, 

ACTION:  Notices  of  Provisional 
Exemptions. 

SUMMARY:  Provisional  exemptions  are 
granted  under  49  U.S.C.  10505  from  the 
notice  requirements  of  49  U.S.C. 
10713(e),  and  the  below-listed  contract 
tariffs  may  become  effective  on  one 
day's  notice.  These  exemptions  may  be 
revoked  if  protests  are  filed. 

DATES:  Protests  are  due  within  15  days 
of  publication  in  the  Federal  Register. 

ADDRESS:  An  original  and  6  copies 
should  be  mailed  to:  Office  of  the 
Secretary,  Interstate  Commerce 
Commission,  Washington.  D.C,  20423, 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Galloway,  (202)  275-7278,  or 
Tom  Smerdon,  (202)  275-7277. 

SUPPLEMENTARY  INFORMATION:  The  30- 
day  notice  requirement  is  not  necessary 
in  these  instances  to  carry  out  the 
transportation  policy  of  49  U.S.C.  10101a 
or  to  protect  shippers  from  abuse  of 
market  power;  moreover,  the  transaction 
is  of  limited  scope.  Therefore,  we  find 
that  the  exemption  requests  meet  the 
requirements  of  49  U.S.C  10505(a)  and 
are  granted  subject  to  the  following 
conditions: 

These. grants  neither  shall  be  constued  to 
mean  that  the  Commission  has  approved  the 
contracts  for  purposes  of  49  U,S,C,  10713(e) 
not  that  the  Commission  is  deprived  of 
jurisdiction  to  institute  a  proceeding  on  its 
own  initiative  or  on  complaint,  to  review 
these  contracts  and  to  determine  their 
lawfulness. 


Sub 
No 


374. 


375... 


376 ... 


377.. 

Chicao 

Paul 

Co 

Cont 

MILV 

(Stor 

378 

Coosol 

Corp 

tOfC 

ICC- 

0217 

com 

CR. 

J  Ml 
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Sub 
No. 

Name  of  ra»n«Kl, 

contract  No .  and 

specifics 

Review 
Board' 

CVnrtnddata 

373    . 

Burfington  Northern  RR 
Co  Exemption  for 
Contract  Tariff  ICC- 
BN-C-0174  (grain 
Products) 

3 

Nov  8.  1982. 

374  . 

Fori  Wortti  and  Denver 
Railway  Co 
ExcempHon  for 
Contract  Tariff  ICC- 
FWD-C-0003  (Malt 
Liquors  and  Empty 
Returning  Containers) 

1 

Do 

375.. 

Missoun  Pacific  RR  Co 

2            Do 

Excemption  tor 

Contract  Tantf  ICC- 

MP-C-0173 

(Soytieans) 

376 . ... 

Apalachicola  Northern 
R^  Co  Exemption  for 
Contract  Tant)  ICC- 
AN-C-0001  (Coal) 

3 

Do. 

377  . . 

Chicago,  Milwaukee.  St. 
Paul  and  Pacific  RR 
Co   Exemption  for 
Contrac  Tanff  ICC- 
MILW-C-0263 
(Stcaqe— Com). 

1 

Do. 

378     . 

Con30i'a-.;ec!  Rail 

Corpc'ation  Exerr.ption 
for  Conlrac  Tantfs 
ICC-CR-C^3191,  0216. 
0217.  and  0218  (all 
comnxsdities  local  to 
OR.  m  Box  Cars) 

2 

Do. 

'Review  Board  No.  1.  Memt>ers  Parker,  Cfiandler,  and 
Fortior  Review  Board  No  Z  Memt^rs  Caneton.  Williams, 
and  Ewing.  Review  Board  No  3,  Mempers  Krock,  Joyce,  and 
Dowell, 

This  action  will  not  significantly  affect 
the  quality  of  the  human  environment  or 
cunservation  of  energy  resources. 

(49  U.S.C.  10505) 

By  the  Commission. 
Agalha  L.  Mcrgenovith, 

Sr'cretary. 

(FRDjc.  82-3136  rilRdlI-12-B2,  8  45  ,jm| 
BILLING  CODE  7035-01-M 

i  Finance  Docket  No.  30050] 

Union  Pacific  Railroad  Co.,  and  Mount 
Hood  Railway  Co.;  Abandonment 
Exemption  In  Hood  River  County,  OR 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the 
requirements  of  prior  approval  under  49 
L'.S.C.  10903  et  seq.  the  abandonment  by 
the  Mount  Hood  Railway  Company,  and 
the  discontinuance  of  service  by  the 
Union  Pacific  Railroad  Company,  of 
5.595  miles  of  track  in  Hood  River 
County,  OR,  subject  to  standard  labor 
protection. 

DATES:  This  exemption  will  be  effective 
on  December  15, 1982.  Petitions  to  stay 
the  effectiveness  of  this  decision  must 
be  filed  by  November  26, 1982,  and 
petitions  for  reconsideration  must  be 
filed  by  December  6, 1982. 
ADDRESSES:  Send  pleadings  to: 


(1)  Section  of  Finance,  Room  5349, 
Interstate  Commerce  Commission, 
Washington,  D.C.  20423. 

(2)  Petitioners'  representative;  Mark  A. 
Kalafut,  1416  Dodge  Street,  Omaha. 
NE  68179. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  contact:  TS 
Infosystems,  Inc.,  Room  2227, 12th  & 
Constitution  Ave.,  NW.,  Washington. 
DC.  20423,  (202)  289^357— DC 
metropolitan  area,  (800)  424-5403— Toll 
free  for  outside  the  D.C.  area. 
Decided:  November  5, 1982. 

By  the  Commissison,  Chairman  Taylor. 
Vice  Chairman  Gilliam,  Commissioners 
Slerrett.  Andre.  Simmons,  and  Gradison. 
Agatha  L.  Mergenovich, 
Secretary. 

(FR  r>oc,  B2-.31135  Fi!.-ii  II    12-8;,  8:46  am| 
BILLING  CODE  7035-Ci-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  82-66] 

NASA  Advisory  Council;  Meeting 

AGENCY:  Natiun.il  .Aeronautics  and 
Space  Admmistriition. 
action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92^63.  as  amHrnii-d.  the  National 
Aeronautics  and  Spare  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Informal  Task 
Force  for  the  Study  of  the  Mission  of 
NASA. 

DATE  AND  TIME:  Drcpinber  1. 1982,  9  h  m, 
to  5  p.m.;  Dei:cmber  2,  1982,  8;30  a  m,  to 
4  p.m. 

ADDRESS:  N.'\S.A  Headquarters,  Ronm 
7002,  400  Maryland  Avenue  SVV 
Washington.  DC  20.546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Nathaniel  B.  Cohen,  Code  LB-^. 
National  Aeronautics  and  Space 
Administration,  Washington.  DC  20546 
(202/755-5383). 

SUPPLEMENTARY  INFORMATION:  The 
NASA  Advisory  Council  Informal  Task 
Force  for  the  Study  of  the  Mission  of 
NASA  was  established  under  the  NASA 
Advisory  Council  to  conduct  a  study  of 
the  directions  NASA  should  take  in  the 
future  (including  goals,  programmatic 
objectives,  and  possible  missions)  and 
to  report  its  findings  and 
recommendations  to  the  Council.  The 


Task  Force  is  chaired  by  Dr.  George 
Solomon,  and  has  a  total  of  14  members. 

The  meeting  will  be  closed  to  the 
public  from  1  p.m  to  4  p.m.  on  December 
2, 1982,  because  the  members  will 
consider  the  qualifications  of  candidales 
to  participate  in  the  study  either  as 
additional  Task  Force  members  or  as 
other  contributors.  Because  this  session 
will  be  concerned  throughout  with 
matters  listed  in  5  US  C.  552b(c)(6).  it 
has  been  determined  that  this  session 
should  be  closed  to  the  public. 

For  the  open  sessions,  visitors  will  be 
adm.itted  to  the  meeting  room  up  to  its 
capacity,  which  is  approvimalely  60 
persons  including  Tasi^  Force  memliers 
and  other  participants  \  i.sitors  will  be 
requested  to  sign  a  visitor's  register. 
TYPE  OF  MEETING:  Open — except  for  the 
closed  session  as  noted  in  the  following 
agenda. 

AGENDA: 

Deccn.ber  1.  1982:  1 

9  a.m. — Introduction. 
9:30  am, — Statutory  Framework. 
10:30  am. — Policy  Framework. 
1  p.m. — \.'\SA  Program  Content  and 

Plar.'; 
5  p.m. — Adjourn. 

December  2.  1982: 
8:30  a.m.— Past  Studies. 
1  p.m. — Planning  Session  (closed). 
4  p.m. — Adjourn. 

Dated:  November  8. 1982. 
Richard  L  Daniels, 

Director,  Management  Support  Office,  Office 
of  Management. 

\VH  Doc  82~3-.^7^  Filed  11-12-«2:  8:45  am) 
BILLING  CO0£  7510-01-M 


NATIONAL  CAPITAL  PLANNING 
COMMISSION 

[NCPC  File  No.  C7.-J5AJ 


V 


Environmental  Policies  and 
Procedures;  Notice  of  Adopted 
Statement 

agency:  N.itional  Capital  Planning 

Commission. 

action:  Notice  of  adopted  amendment. 

SUMMARY:  The  amendment  sets  forth 
criteria  to  be  applied  by  the  Executive 
Director  of  the  Commission  to  determine 
whether  an  environmental  assessment 
should  be  prepared  for  a  proposed 
Federal  element  or  amendment  of  the 
Comprehensive  Plan  for  the  National 
Capital.  The  Commission's  current 
Environmental  Policies  and  Procedures 
(44  FR  64923-64828.  November  8,  1979) 
require  an  environmental  assessment  to 
be  prepared  for  the  adoption  or 
amendment  of  each  Federal  element  of 
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the  Comprehensive  Plan.  Experience 
with  elements  of  the  Comprehensive 
Plan  adopted  to  date  indicates  that 
several  of  the  elements,  or  policies 
contained  therein,  are  either  not  capable 
of  environmental  analysis  or  are  not 
appropriate  for  environmental 
documentation  at  this  stage  because 
they  are  too  general,  only  advisory  in 
nature,  or  too  specrilative  to  be 
identified  as  proposals  for  major  federal 
action.  Therefore,  the  amendment  will 
eliminate  uimecessary  documentation 
by  identifying  only  those 
Comprehensive  Plan  elements  or 
amendments  for  which  an 
environmental  assessment  should  be 
prepared. 

EFFECTIVE  DATE:  November  15, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  E.  Wilson,  Environmental/ 
Energy  Office,  National  Capital  Planning 
Commission.  1325  G  Street.  N.W., 
Washington,  D.C.  20576;  (202)  724-0182. 
SUPPLEMENTAL  INFORMATION:  The 
proposed  amendment  was  published  for 
comment  in  the  Federal  Register  on 
September  16, 1982  (47  FR  40947)  with  a 
deadline  for  comments  on  October  18, 
1982.  No  comments  were  received. 
Section  7  of  the  National  Capital 
Planning  Commission  Environmental 
Policies  and  Procedures  is  amended  by 
adding  a  new  clause  (4)  to  read  as 
follows: 

(4)  adopt  a  Federal  element  of  the 
Comprehensive  Plan  or  amendment  thereto 
pursuant  to  Section  4(e)  of  the  Planning  Act  if 
the  Executive  Director  determines  liiat  such 
element  or  amendment: 

(a)  Involves  a  significant  cumulative  effect 
on  the  environment  that  will  not  be  assessed 
in  connection  with  a  later  Commission  action 
for  which  an  environmental  assessment  is 
normally  required  by  this  section; 

(b)  Contains  provisions  having  the  force  of 
law;  and 

(c)  Contains  a  degree  of  specificity  that  is 
capable  of  environmental  analysis. 
Daniel  H.  Shear, 

Secretary-  to  the  Commission.        i 

(FR  Doc  8^-31183  Filed  11-12-82.  SAi  am) 
BILUNQ  CODE  7520-01-41 


NATIONAL  FOUNDATION  OF  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel;  Meeting 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  the  Provisons  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  02-463.  as  amended),  notice  is 
hereby  given  that  the  following  meeting 
of  the  Humanitie*  Panel  will  be  held  at 


806  15th  Street,  N.W..  Washington.  D.C. 

20506. 

DATE:  December  10, 1982. 

TtME:  8;30  to  5:30  p.m. 

ROOM:  1023. 

PROGRAM:  This  meeting  will  review  the 

applications  submitted  for  the  Planning 

and  Assessment  Studies  Program,  Office 

of  Planning  and  Policy  Assessment,  for 

projects  beginning  after  April  1, 1983. 

The  proposed  meeting  is  for  the 
purpose  of  Panel  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  Because  the 
proposed  meeting  will  consider 
information  that  is  likely  to  disclose:  (1) 
Trade  secrets  and  commercial  and 
financial  infiirmation  obtained  from  a 
person  and  privileged  or  confidential;  (2) 
information  of  a  personal  nature  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
persona!  privacy;  and  (3)  information 
the  disclosure  of  which  would 
significantly  frustrate  the 
implementation  of  proposed  agency 
action;  pursuant  to  authority  granted  me 
by  the  Chairman's  Delegation  of 
Authority  to  Close  Advisory  Committee 
Meetings,  dated  January  15. 1978, 1  have 
determined  that  this  meeting  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B]  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  about  this 
meeting  can  be  obtained  from  Mr. 
Stephen  J.  .VlcCleary,  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities,  Washington,  D.C.  20506,  or 
call  (202)  724-0367. 
Stephen  (.  McCleary, 
Advisory-  Committee.  Management  Officer. 

[FR  Doc.  82-3ian  Filed  n-U-82:  8:45  ami 
BILLING  C00€  753*-01-*l 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Physiology,  Cellular 
and  Molecular  Biology  Subganel  on 
Biological  Instrumentation;  Meeting 

In  accordance  with  the  Federal 
Advisory  Panel  Act,  as  amended.  Pub.  L. 
92-463,  the  National  Science  Foundation 
announces  the  following  meeting. 

Name:  Subpanel  on  Biological 

Instrumentation  of  the  Advisory  Panel  for 

PCM. 
Date  and  Time:  December  2  and  3, 1982;  8:30 

a.m.  to  5OT  p.m.  each  day. 


Place:  Room  338,  National  Science 
Foundation,  1800  G  Street,  NW. 
Washington,  D.C.  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Carter  Kimsey,  Acting 
Program  Director,  Biological 
Instrumentation  Program,  Room  325 
National  Science  Foundation,  Washington, 
D.C.  20550.  Telephone  (202)  357-7652,  357- 
7977. 

Purpose  of  Subpanel:  To  provide  advice  and 
recommendations  concerning  support  for 
research  instrumentation. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process 
for  awards. 

Reason  for  closing:  Tlie  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  natiu'e, 
including  technical  information;  financial 
data,  such  as  salaries;  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These 
matters  are  within  exemptions  (4)  and  (6) 
of  5  U.S.C.  552(c).  Government  in  the 
Sunshine  Act. 

Authority  to  Close  Meeting:  This 
determination  was  made  by  the  Panel 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub.  L.  92-463.  The  Panel 
Management  Officer  was  delegated  the 
authority  to  make  such  determinations  by 
the  Director,  NSF,  on  July  6,  1979. 

M.  Rebecca  Winkler, 

Panel  Management  Coordinator. 

November  9,  1982. 

(FR  Doc,  82-31173  Filed  n-i;-32,  8  45  a:nj 
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Materials  Research  Advisory 
Committee;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92^63. 
the  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Materials  Research  Advisory 

Committee. 
Place:  Room  540.  National  Science 

Foundation,  1800  G  Street.  NW, 

Washington,  DC  20550. 
Date:  Thursday,  December  2;  Friday, 

December  3;,  and  Saturday,  December  4, 

1982. 
Time:  9:00  a.m. — 5:00  p.m.,  those  days. 
Type  of  Meeting:  Part  Open— December  2.  9- 

2  (Open),  December  2,  2-5  (Closed).  Part 

Open — December  3,  9-2  (Open),  December 

3.  2-5  (Closed),  December  4,  9-5  (Open). 
Contact  Person:  Dr.  Lewis  H.  Nosanow, 

Acting  Director,  Division  of  Materials 

Research,  Room  408,  National  Science 

Foundation,  Washington,  DC.  Telephone: 

(202)  357-9794. 
Summary  Minutes:  May  be  obtained  from  the 

Contact  Person,  Dr.  Lewis  H.  Nosanow  at 

the  above  stated  address. 
Purpose  of  Subcommittee:  To  provide  advice 

and  recommendations  concerning  support 

of  materials  research. 
Agenda:  Thursday,  December  2, 1982 — 9:00 

a.m,  to  2:00  p.m.  (Open): 
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9:00  a.m. — Introductory  remarks,  overviews 
of  the  NSF.  the  Mathematical  and  Physical 
Sciences  Directorate,  and  the  Division  of 
Materials  Research  (DMR). 

10:30  a.m., — Overview  of  the  Instrumentation 
for  Materials  Research  Program. 

12:00  noon — Lunch. 

1:00  p.m. — Report  of  External  Peer  Oversight 
Review  of  the  Metallurgy  Program. 

2:00  to  5:00  p.m. — Closed  Session — Review  of 
Problem  and  Marginal  Proposals. 

Friday,  December  3, 1982—9:00  a.m.  to  2:00 
p.m.  (Open): 

9:00  a.m. — Overviews  of  DMR  Sections. 

10:00  a.m. — Trends  and  Opportunities  in 
Materials  Research. 

12:00  noon — Lunch. 

1:00  p.m. — Report  of  External  Peer  Oversight 
of  the  Metdliurgy  Program  (Continued). 

2:00  to  5:00  p.m. — Closed  Session — Review  of 
Problem  and  Marginal  Proposals. 

Saturday,  December  4, 1982—9:00  a.m.  to  5:00 
p.m.  (Open): 

9:00  a.m. — Research  Briefing  on  Materials 
Science — Theodore  H.  Gebalie. 

12:00  noon — Lunch. 

1:00  p.m. — Status  reports  on  reorganization, 
staffing,  special  programs,  etc. 

2:30  p.m. — Business  Session. 

3:00  p.m. — Concluding  Discussion. 

5:00  p.m. — Adjourn. 

Reasons  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information:  financial 
data,  such  as  salaries;  and  personal 
information  concerning  individual 
associated  with  the  proposals.  These 
matters  are  within  exemptions  [4]  and  (6) 
of  5  U.S.C.  552b  (c).  Government  in  the 
Sunshine  Act. 

Authority  to  Close  Meeting:  This 
determination  was  made  by  the 
Committee  Management  Officer 
pursuant  to  provisior;s  of  Section  lOfd) 
of  Pub.  L.  92^63.  The  Committee 
Managem.ent  Officer  was  delegated  the 
authority  to  make  such  determinations 
by  Director,  NSF  on  July  6,  1979. 
M.  Rebecca  Winkler, 
Committee  Management  Coordinator, 
November  9, 1982. 

IFR  Doc  82-31169  Filpd  11-13-8;,  8  45  Am\ 
BILLING  CODE  7555-01-M 


Permit  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

agency:  National  Science  Foundation, 

ACTION:  Notice  of  Permit  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Pub.  L,  95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978,  This 
is  the  required  notice  of  permits  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Myers,  Permit  Office, 
Division  of  Polar  Programs,  National 


Science  Foundation,  Washington,  DC, 
20550.  Telephone  (202)  357-7934. 
SUPPLEMENTARY  INFORMATION:  On 

September  23, 1982,  the  National 
Science  Foundation  published  a  notice 
in  the  Federal  Register  of  a  permit 
apphcation  received.  On  October  29, 
1982  a  permit  was  issued  to:  Jack  Laney. 
Charles  E.  Myers, 
Permit  Office,  Division  of  Polar  Programs. 

|FR  Doc  82-31186  Filed  11-12-82,  &45  a.Tlj 
BILLING  CODE  7S55-01-M 


Subcommittee  on  Millimeter-  and 
Submillimeter-Wavelength  Astronomy 
Of  the  Advisory  Committee  for 
Astronomical  Sciences;  Meeting 

In  accordanc'3  with  the  Federal 
Advisory  ConuTiittee  Act.  Pub.  L.  92^63, 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Subcommilfee  on  Millimeter-  and 
Submillimeler- Wavelength  Astronomy. 

Dale  and  Time:  December  3.  198:  9  .AM-S 
PM, 

Place:  Room  642,  National  Science 
Foundation.  1800  G  Street,  .N\V, 
VVa.shington.  DC. 

Type  of  Meeting;  Open. 

Contact  Person  Dr.  Vernon  L.  Pankonin. 
Electromagnp'.ic  Spectrum  Manager, 
Division  of  Astronom;cal  Sciences,  Room 
618,  National  Science  Foundation. 
Washington.  DC  20550,  202-357-9696. 

Summary  Minutes:  May  be  obtained  from  the 
contact  person  at  the  above  address. 

Purpose  of  Committee:  To  study  future  needs 
for  this  field  of  millimeter-  and 
submillimeter-wavelength  astronomy. 

Agenda:  Oral  presentations  describing:  1. 
Current  millimeter-  and  submillimeter- 
wavelength  facihties.  2.  Plans  for  new 
facilities. 

General  discussion  of  the  oral  presentations. 

M.  Rebecca  Winkler, 

Commiltee  Management  Officer. 
November  9. 1982. 

(FR  Doc  S2-311"0  Filed  11-12-82:  8:45  am) 
BUXING  CODE  7SS5-«1-«I 


Subpanel  for  Law  and  Social  Sciences 
of  the  Advisory  Panel  for  Social  and 
Economic  Science;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463, 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Subpanel  for  Law  and  Social  Sciences 

of  the  Advisory  Panel  for  Social  and 

Economic  Science. 
Date/Time:  December  2  and  3, 1982,  9:00  am, 

to  5:00  p.m. 
Place:  Room  1240,  National  Science 

Foundation,  1800  G  Street,  N,W., 

Washington,  D.C. 
Type  of  Meeting:  Closed. 


Contact  Person:  Dr  Felice  ]  Levine,  Program 
Director,  Law  and  Social  Sciences.  Room 
312.  National  Science  Foundation, 
Washington,  DC,  20550:  telephone  (2(U) 
35--9567. 

Pu.'poBe  of  Subpanel:  To  provide  advx  e  and 
recommendation  concerning  support  for 
research  in  Law  and  S<3cial  Sciences. 

Agenda:  Closed  portion  To  review  and 
evaluate  research  proposals  and  projects 
as  part  of  the  selecuon  process  for  awa'iis. 

Reason  for  Closing:  The  proposals  be. rig 
reviewed  include  information  of  a 
propnetary  or  confidential  nature, 
including  technical  information;  financial 
data,  such  as  salaries;  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  TTiese 
matters  are  within  exemptions  (4)  and  (6) 
of  5  U.S.C.  552b(c),  Government  in  the 
Sunshine  Act. 

Authority  to  Close  Meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  Section  10(d]  of  Pub.  L  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  NSF,  on 
July  6,  1979. 

M.  Rebecca  Winkler, 

Committee  Management  Coordinator. 

November  9, 1982. 

(FR  Doc.  82-31172  Filed  11-12-82;  S:4S  am| 
BltXlNG  CODE  7S5S-01-M 


Subpanel  on  Measurement  Methods 
and  Data  Resources,  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended. 
Pub.  L  92-463,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Subpanel  on  Measurement  Methods 
and  Data  Resources  of  the  Advisory  Panel 
for  Social  and  Economic  Science. 

Date  and  Time:  December  3, 1982:  9:00  AM  to 
5:30  PM. 

Place:  Room  628,  National  Science 
Foundation,  1800  G  Street.  NW 
Washington.  DC.  20550, 

Type  of  Meeting:  Closed— December  3. 1982: 
9:00  AM  to  5:30  PM 

Contact  Person:  Dr.  Murray  Abom,  Program 
Director,  Measurement  Methods  and  Data 
Resources,  Room  312.  National  Science 
Foundation,  Washington.  D  C  2055a 
Telephone  (202)  357-7913. 

Summary  of  Minutes:  May  be  obtained  from 
the  contact  person  Dr  Murray  Abom  at  the 
above  address. 

Purpose  of  Subpanel:  To  provide  advice  and 
recommendations  concerning  support  for 
research  and  research-related  projects  in 
Measurement  Methods  and  Data 
Resources. 

Agenda:  Review  and  evaluation  o\  resparch 
and  research-related  proposals  as  part  of 
the  award  selection  process. 

Reason  for  Closing:  The  proposals  bei;ig 
reviewed  include  information  of 
proprietary  or  confidential  nature, 
including  technical  information,  financial 
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data,  such  a*  salaries:  and  personal 
infonnatioa  concerning  individuals 
associated  with  the  proposals.  T^ese 
matters  are  within  exemptions  (4)  and  (6) 
of  5  U.S.C.  5S2b(c),  Government  in  the 
Sunshine  Act 

Authority  to  Close  Meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  Section  10(d)  of  Pub.  L  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  NSF.  on 
July  6,  1979. 

November  9, 1982.  | 

M.  Rebecca  Winkler, 

Committee  Management  Coordinator. 

(FR  Doc  82-31171  Filed  11-13-82.  848  jm| 
BUXiNG  CODE  7S55-01-M 


NUCLEAR  REGULATORY 
COMMISSION 


I 


Advisory  Committee  on  Reactor 
Safeguards;  Sut>committee  on 
Systematic  Evaluation  Program  for 
Millstone  1  and  Dresden  2;  Meeting 

The  ACRS  Subcommittee  on  the 
Systematic  Evaluation  F'rogram  for 
Millstone  1  and  Dresden  2  will  hold  a 
meeting  on  November  30,  1982  in  Room 
1046, 1717  H  Street,  NW.,  Washington. 
DC.  The  Subcommittee  will  continue  the 
review  of  Systematic  Evaluation  for 
Millstone  1  and  Dresden  2. 

In  accordance  with  the  procedures 
outlined  in  the  Federal  Register  on 
October  1. 1982  (47  FR  43474),  oral  or 
written  statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Employee  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements. 

The  entire  meeting  will  be  open  to 
pubhc  attendance  except  for  those 
sessions  during  which  the  Subcommittee 
finds  it  necessary  to  discuss  proprietary 
information.  (Sunshine  Act  Exemption 
4).  One  or  more  closed  sessions  may  be 
necessary  to  discuss  such  information. 
To  the  extent  practicable,  these  closed 
sessions  will  be  held  so  as  to  minimize 
inconvenience  to  members  of  the  public 
■  in  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Tuesday,  November  30,  1982— &30  a.m.  until 
the  conclusion  of  business 


During  the  initial  portion  of  the  meeting, 
the  Subcommittee,  along  with  any  of  its 
consultants  who  may  be  present,  will 
exchange  preliminary  views  regarding 
matters  to  be  considered  during  the 
balance  of  the  meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  Designated  Federal 
Employee,  Mr.  Herman  Alderman 
(telephone  202/634-1414)  between  8:15 
a.m.  and  5:00  p.m.,  e.s.t. 

I  have  determined,  in  accordance  with 
Subsection  10(d)  of  the  Federal 
Advisory  Committee  Act,,that  it  may  be 
necessary  to  close  some  portions  of  this 
meeting  to  public  attendance  to  protect 
proprietary  information.  The  authority 
for  such  closure  is  Exemption  (4)  to  the 
Sunshine  Act,  5  U.SC.  552b(c)(4). 

Oil  ted:  November  8.  1982. 
John  C.  Ho>ie, 
Advisory  Committee  Management  Officer. 

|FR  Doc  82-31184  Filed  11-12-82:  8:45  am) 
BILUNG  CODE  7590-01-M 


[Docket  No.  50-255] 

Consumers  Power  Co.;  Systematic 
Evaluation  Program;  Av^lability  of 
Final  Integrated  Plant  Safety 
Assessment  Report  for  the  Palisades 
Plant 

The  Nuclear  Regulatory  Commission's 
(NRC)  Office  of  Nuclear  Reactor 
Regulation  (NRR)  has  published  its  Final 
Integrated  Plant  Safety  Assessment 
Report  (IPSAR)  (NLrREG-0820)  related 
to  the  Consumers  Power  Company's 
(licensee)  Palisades  Plant  located  in 
Covert,  Van  Buren  County,  Michigan. 

The  Systematic  Evaluation  Program 
(SEP)  was  initiated  by  the  NRC  to 
review  the  design  of  older  operating 
nuclear  reactor  plants  to  reconfirm  and 
document  their  safety.  This  report 
documents  the  review  completed  under 
the  Systematic  Evaluation  Program  for 
the  Palisades  Plant.  Areas  in  the  report 
identified  as  requiring  further  analysis 
or  evaluation  and  required 
modifications  for  which  design 
descriptions  have  not  yet  been  provided 
by  the  licensee  to  the  NRC  will  be 
reviewed  as  part  of  the  operating  license 
conversion  review.  Supplements  to  the 


Final  IPSAR  will  be  issued  addressing 
items  requiring  further  analysis  and 
review.  The  review  has  provided  for  (1) 
An  assessment  of  the  significance  of 
difi'crences  between  current  technical 
positions  on  selected  safety  issues  and 
those  that  existed  when  the  Palisades 
Plant  was  licensed,  (2)  a  basis  for 
deciding  on  how  these  differences 
should  be  resolved  in  an  integrated 
plant  review,  and  (3)  a  documented 
evaluation  of  plant  safety  when  all 
supplements  to  the  IPSAR  and  the 
Safety  Evaluation  report  for  converting 
the  license  from  a  provisional  to  a  full- 
term  license  have  been  issued. 
Equipment  and  procedural  changes  have 
been  identified  as  a  result  of  the  review. 
The  report  also  addresses  the  comments 
and  recommendations  made  by  the 
Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  in  connection  with 
its  review  of  the  Draft  Report,  issued  in 
April  1982  (47  FR  16127,  April  14,  1982). 
These  comments  and  recommendations, 
as  contained  in  a  report  by  the  ACRS 
dated  May  11,  1982,  and  the  NRC  staffs 
related  responses  are  included  in 
Appendix  H  of  the  report. 

The  Final  IPSAR  and  its  supplements 
will  form  part  of  the  bases  for 
considering  the  conversion  of  the 
existing  provisional  operating  license  to 
a  full-term  operating  license. 

Pursuant  to  10  CFR  50.71(e)(3)(ii],  the 
licensee  is  required  within  24  months 
after  receipt  of  the  letter  dated  October 
29, 1982,  from  the  Director  of  the  Office 
of  Nuclear  Reactor  Regulation  to  the 
license  transmitting  the  Final  IPSAR,  to 
file  a  complete  Final  Safety  Analysis 
Report  (FSAR),  which  is  up  to  date  as  of 
a  maximum  of  six  months  prior  to  the 
date  of  filing  the  revision. 

The  Final  IPSAR  is  being  made 
available  at  the  NRC's  Public  Document 
Room,  1717  H  Street,  NW.,  Washington, 
D.C.  20555  and  at  the  Kalamazoo  Public 
Library,  315  South  Rose  Street, 
Kalamazoo,  Michigan  49006  for 
inspection  and  copying.  Copies  of  this 
Final  Report  (Document  No.  NUREG- 
0820)  may  be  purchased  at  current  rates 
from  the  National  Technical  Information 
Service,  Department  of  Commerce,  5285 
Port  Royal  Road,  Springfield,  Virginia 
22161,  and  from  the  Sales  Office,  U.S. 
Nuclear  Regiilatory  Commission, 
Director,  Division  of  Technical 
Information  and  Document  Control, 
Washington.  D.C,  20555,  Attention: 
Publications  Unit. 

Dated  at  Betheada,  Maryland,  this  29th  day 
of  October  1882. 
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For  the  Nuclear  Regulatory  Commission. 

Dennis  M.  Crutchfield, 

Chief.  Operating  Reactors  Branch  *5. 
Division  of  Licensing. 

|FR  Doc  82-31195  Filed  11-12-82.  8:45  am| 
BILLING  CODE  7590-01-M 

I  Docket  Nos.  50-250  and  50-251] 

Florida  Power  and  Light  Co.;  Notice  of 
Issuance  of  Amendments  to  Facility 
Operating  Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  89  to  Facility 
Operating  License  No.  DPR-31,  and 
Amendment  No.  83  to  Facility  Operating 
License  No.  DPR-41  issued  to  Florida 
Power  and  Light  Company  (the 
licensee],  which  revised  Technical 
Specifications  for  operation  of  Turkey 
Point  Plant,  Unit  Nos.  3  and  4  (the 
facilities)  located  in  Dade  County, 
Florida.  The  amendments  are  effective 
as  of  the  date  of  issuance. 

The  amendments  change  the 
Technical  Specifications  to  conform 
with  the  Commission's  Bulletin  and 
Orders  Task  Force  review  regarding 
Auxiliary  Feedwater  Pump  requirements 
following  the  Three  Mile  Island 
Accident. 

The  application  for  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendments.  Prior  public  notice 
of  these  amendments  was  not  required 
since  the  amendments  do  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  these  amendments  will 
not  result  in  any  significant 
environmental  impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
impact  statement  or  negative 
declaration  and  environmental  impact 
appraisal  need  not  be  prepared  in 
connection  with  issuance  of  these 
amendments. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  May  6, 1982,  (2) 
Amendment  Nos.  89  and  83  to  License 
Nos.  DPR-31  and  DPR-41,  and  (3)  the 
Commission's  related  Safety  Evaluation. 
All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street, 
N.W..  Washington,  D.C.  and  at  the 
Environmental  and  Urban  Affairs 
Library.  Florida  International 


University,  Miami,  Florida  33199.  A  copy 

of  items  (2)  and  (3)  may  be  obtained 
upon  request  addressed  to  the  U.  S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555,  Attention: 
Director,  Division  of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  4(h  day 
of  November  1982. 

For  the  Nuclear  Regulatory  Commission. 
Steven  a.  Varga, 

Chief,  Operating  Reactors  Branch  ^7  Div!s:nn 
of  Licensing. 

|FR  Doc  82-31196  Filfd  11-12-82,  &-45  am] 
BILUNG  CODE  7S90-01-M 


[Docket  No.  50-219] 

GPU  Nuclear  Corp.  and  Jersey  Central 
Power  &  Light  Co.;  Notice  of  Issuance 
of  Amendment  to  Provisional 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  had 
issued  Amendment  No.  65  to  Provisional 
Operating  License  No.  DPR-16,  issued  to 
GPU  Nuclear  Corporation  and  jersey 
Central  Power  &  Light  Company  (the 
licensees),  which  revised  the  Technical 
Specifications  for  operation  of  the 
Oyster  Creek  Naclear  Generating 
Station  (the  facility)  located  in  Ocodn 
County.  New  Jersey.  The  amendment  is 
effective  as  of  its  date  of  issuance. 

The  amendment  authorizes  changes  to 
the  Appendices  A  and  B  Technical 
Specifications  to  r;  fiect  organizational 
changes. 

The  application  for  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  invoh  e  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  apraisal  need  not 
be  prepared  in  connection  with  issuance 
of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  The  application  for 
amendment  dated  June  15, 1982,  (2) 
Amendment  No.  65  to  License  No.  DPR- 
16,  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 


Commission's  Public  Document  Room, 
1717  H  Street,  N.W.,  Washingtoa  DC, 

and  the  Local  Public  Document  Room, 
101  Washington  Street,  Toms  River. 
New  Jersey  08753.  A  single  copy  of  items 
(21  and  (3)  may  be  obtained  upon 
request  addressed  to  the  US  .Nuclear 
Regulatory  Commission,  Washington. 
DC.  20555.  Attention.  Director,  Division 
of  Licensing. 

Dated  at  Bethfv<da  Marj'land.  this  5th  day 
of  November  ISRZ 

For  the  Nuclear  Regulator)'  Commission. 

Dennis  M.  Crutchfield, 

Ch:cf  Opcrauna  Reactors  Branch  #5.  Division 
of  Licensing. 

IFKD.T  82-3119- rind  !l-12-«ift4S»ml 
BILLING  CODE  rS90-0-«l 


[NUREG-0744.  Vol.  I  and  II,  Rev.  1 1 

Issuance  and  Availability;    Resolution 
of  the  Task  A-1 1  Reactor  Vessel 
Materials  toughness  safety  Issue" 

The  U.S.  Nuclear  Regulatory 
Commission  (N'RC)  staff  has  prepared  a 
report  entitled.  "Resolution  of  the  Task 
A-11  Reactor  Vessel  Materials 
Toughness  Safety  Issue."  (NUREG-0744, 
Volumes  1  and  II.  Rev.  1)  dated  October 
1982.  This  report  provides  the  staffs 
resolution  of  the  SRC's  Task  A-11, 
"Reactor  Vessel  Materials  Toughness." 
This  issue  was  identified  as  an 
"Unresolved  Safety  Issue"  in  the  1978 
Annual  Report,  pursuant  to  Section  210 
of  the  Energy  Reorganization  Act  of 
1974. 

The  "For  Comment"  edition  of 
NUREG-0744.  Volumes  I  and  II  entitled, 
"Resolution  of  the  Task  A-11  Reactor 
Vessel  Materials  Toughness  Safety 
Issue."  was  issued  in  September  1981. 
The  report  provides  an  acceptable 
method  for  performing  reactor  pressure 
vessel  safety  analysis  required 
according  to  the  rules  given  in  Appendix 
G  of  Pari  50  of  the  Code  of  Federal 
Regulations.  Title  10.  Public  comments 
were  solicited  from  interested 
organizations,  groups  and  individuals. 
The  staff  has  evaluated  the  comments 
received  and  addressed  them  in  this 
revision  to  the  report. 

Volume  I  of  NUREG-0744  consists  of 
two  parts.  Part  I  contains  the  "For 
Comment"  version  originally  published 
in  September  1981  and  edited  to 
accommodate  comments  from  the  public 
and  the  NRC  staff.  Part  11  of  Volume  1 
contains  the  staffs  responses  to,  and 
resolution  of,  the  public  comments 
received  and  Appendices  A  and  B. 
Volume  II  of  this  .NUREG  contains 
Appendices  C  through  K. 
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Copies  of  the  report  will  be  available 
after  October  1982.  Copies  will  be  sent 
directly  to  utilities,  utility  industry 

groups  and  associations  and 
envirommental  and  public  interest 
groups.  Other  copies  will  be  available 
for  review  at  the  NfRC  Public  Document 
Room,  1717  H  Street.  NW.,  Washington, 
D.C^  and  the  Commission's  Local  Public 
Document  Rooms  located  in  the  vicinity 
of  nuclear  power  plants.  Addresses  of 
these  Local  Public  Document  Rooms  can 
be  obtained  from  the  Chief,  Local  Public 
Document  Room  Branch,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  telephone  (301)  492-7536. 

Dated  at  Btthesda,  Mdryiand.  tiiis  22nd 
day  of  October,  1982. 

For  the  .\u;.lear  Regulatory  Commission. 
Stephen  H.  Hanauer, 
Director  Division  of  Safety  Technology. 

(Hi  Doc  82-31199  Filed  11-12-82.  8:45  am) 
BILUNG  CODE  7590-01-M 


[Docket  No.  50-272] 

Public  Service  Electric  and  Gas  Co.,  et 
al.;  Notice  of  Issuance  of  Amendment 
to  Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  49  to  Facility 
Operating  License  No.  DPR-709,  issued 
to  Public  Service  Electric  and  Gas 
Company,  Philadelphia  Electric 
Company,  Delmarva  Power  and  Light 
Company  and  Atlantic  City  Electric 
Company  (the  licensees),  which  revised 
Technical  Specifications  for  operation  of 
the  Salem  Nuclear  Generating  Station. 
Unit  No.  1  (the  facility)  located  in  Salem 
County,  New  Jersey.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

The  amendment  revises  the  Technical 
Specifications  related  to  protection  of 
fire  barrier  penetrations. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 


issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see:  (1)  The  application  for 
amendment  dated  June  22,  1982,  (2) 
Amendment  No.  49  to  License  No.  DPR- 
70.  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW.,  Washington,  D.C. 
and  at  the  Salem  Free  Public  Library. 
112  West  Broadway.  Salem,  New  Jersey. 
A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D,C.  20555.  Attention: 
Director.  Division  of  Licensing. 

Dated  at  Bethesda.  Maryland,  this  5th  day 
of  November  T982. 

For  the  Nuclear  Regulatory  Commission. 
Steven  \.  Varga, 

Chief  Operating  Reactors  Branch  #7,  Division 

of  Licensing 

|FR  Doc.  82^1198  filed  11-12-«2;  &-45  amj 

BILLING  CODE  7590-«1-«i 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Final  Environmental  Impact  Statement; 
Proposed  Clackamas  County  Reliever 
Airport,  Muiino,  Oregon;  Notice  of 
Availability 

The  Northwest  Mountain  Regional 
Office  of  the  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  for  public  review  of  the 
Final  Environmental  Impact  Statement 
for  the  proposed  Claskamas  County 
Reliever  Airport  in  Muiino,  Oregon. 
Copies  of  the  report  are  available  for 
public  review  and  comment  at 
Clackamas  County  Public  Library, 
Oregon  City  Public  Library,  Molalla 
Public  Library,  Multnomah  County 
Public  Labrary.  Port  of  Portland  Offices, 
F.'\A  Office.  Seattle.  Review  comments 
must  be  received  by  Dennis  G. 
Ossenkop,  Senior  Environmental 
Planner.  A.\'M-61lD.  U.S.  Department  of 
Transportation,  Federal  Aviation 
Administration,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168  by 
December  15,  1982.  For  information  or 
questions  please  call  Mr.  Ossenkop  at 
(206) 767-2633. 

Dated:  October  18,  1982. 
Senior  Environmental  Planner.  ANM-61W. 
Dennis  G.  Ossenkop, 

(FR  Doc  82-31193  Filed  11-12-82:  ftM  am| 
BILUNQ  COOC  4S10-13-4I 


Maritime  Administration 
(Docket  No.  S-722] 

Crowley  IMaritlme  international,  inc.; 
WItiidrawal  of  Application 

Notice  is  hereby  given  that  by  letter  of 
November  8, 1982,  Crowley  Maritime 
International,  Inc.  has  withdrawn  its 
application  of  September  1, 1982,  as 
amended  on  October  20, 1982.  The 
application,  which  was  published  in  the 
Federal  Register  on  October  18, 1982  (47 
FR  46406)  and  November  1, 1982  (47  FR 
49517),  requested  approval  under 
Section  608  of  the  Merchant  Marine  Act, 
1936,  as  amended,  to  acquire  all  the 
stock  of  Delta  Steamship  Lines,  Inc. 
from  Holiday  Inns,  Inc.  In  view  of  the 
withdrawal  of  the  application.  Docket 
No.  S-722  is  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  Operating-Differential 
Subsidies  (ODS)) 

By  Order  of  the  Maritime  Subsidy  Board/ 
Maritime  Administration. 

Dated:  November  9,  1982. 
Georgia  P.  Stamas, 
Assistant  Secretary. 

(FR  Doc  83-31228  Filed  11-12-82;  B:45  dml 
BILLING  COOC  4910-«1-H 

[Docket  No.  S-725] 

Crowley  Maritime  International,  Inc.; 
Notice  of  Application 

Notice  is  hereby  given  that  Crowley 
Maritime  International,  Inc.,  One  Market 
Plaza,  San  Francisco.  CA  94105  has 
requested,  by  letter  of  November  8, 1982. 
certain  permission  pursuant  to  the 
provisions  of  Section  805(a)  of  the  Act, 
in  the  event  it  acquires  all  the 
outstanding  stock  of  Delta  Steamship 
Lines,  Inc.  It  has  submitted  the  following 
information: 

1.  Delta  Steamship  Lines,  Inc.,  a 
Louisiana  corporation  ("Delta"),  is  party 
to  two  certain  operating-differential 
subsidy  agreements  under  Title  VI  of  the 
Act.  Crowley  Maritime  International, 
Inc.,  ("Crowley")  a  Delaware 
corporation,  is  a  wholly-owned 
subsidiary  of  Crowley  Maritime 
Corporation  ("CMC"),  a  Delaware 
corporation,  and  has  agreed,  subject  to 
the  written  consent  of  the  Secretary  of 
Transportation  (the  "Secretary"),  to 
purchase  all  the  outstanding  shares  of 
Delta's  stock, 

2.  Simultaneously  with  the 
consummation  of  the  purchase 
described  in  paragraph  1  hereof,  Delta 
proposes  to  enter  into  a  certain  contract 
terminating  its  bperating-differentiai 
subsidy  agreements  with  the  United 
States. 
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3.  Various  subsidiaries  of  CMC 
operate  as  common  or  contract  carriers 
in  the  domestic  intercoastal  or 
coastwise  service,  including,  without 
hmitation,  to  and  from  Alaska,  to  and 
from  the  Hawaiian  Islands,  to  and  fiom 
Puerto  Rico,  along  the  Pacific  Coast,  the 
Gulf  Coast,  the  Atlantic  Coast,  and 
intercoastally.  CMC  and  its  subsidiaries 
own,  operate  and  charter  vessels  in  such 
domestic  intercoastal  and  coastwise 
services.  Some  of  the  officers,  directors, 
and  executives  of  CMC  are  officers, 
directors  and  executives  of  Crowley  and 
will  become  officers,  directors  or 
executives  of  Delta  if  the  purchase 
described  in  paragraph  1  is 
consummated,  and  may  own  or  acquire 
an  interest  in  CMC  or  its  subsidiaries. 

4.  CMC  and  its  subsidiaries  operating 
in  the  domestic  trade  are  each  a  citizen 
of  the  United  States  as  required  by  and 
within  the  meaning  of  Section  2  of  the 
Shipping  Act,  1916. 

Crowley  requests  written  permission 
be  granted  under  Section  805(a)  of  the 
Act  for  CMC,  its  subsidiaries,  affiliates 
and  associates  and  the  officers, 
directors  and  executives  thereof,  to, 
directly  or  indirectly,  own,  operate  and 
charter  any  vessel  or  vessels  in  the 
domestic  intercoastal  or  coastwise 
service  and  to,  directly  or  indirectly, 
own  a  pecuniary  interest  in  CMC  and  its 
subsidiaries,  in  the  event  the 
transactions  described  in  paragraphs  1 
and  2  hereof  are  consummated.  Crowley 
does  not  request  permission  for  Delta 
Itself  to  own,  operate  or  charter  vessels 
in  the  domestic  intercoastal  or 
coastwTse  service,  or  to  own  a  pecuniary 
interest  in  any  person  or  concern  that 
does. 

On  or  before  November  22,  1982,  each 
person,  firm  or  corporation  having  any 
interest  in  such  application  (withm  the 
meaning  of  Section  805(a))  shall  file, 
vv'.th  service  on  the  applicant,  a  petition 
for  leave  to  intervene.  All  documents 
shall  be  filed  with  the  Secretary, 
Maritime  Administration,  Room  7300, 
400  7th  Street,  SW.,  Washingtun,  D.C. 
20590. 

In  the  event  such  petitions  are 
fpccived  a  hearing  will  be  held.  The 
purpose  of  the  hearing  will  be  to  receive 
evidence  relative  to  whether  grant  of  the 
Section  805(a)  application  will  result  in 
unfair  competition  to  any  person,  firm, 
or  corporation  operating  exclusively  in 
the  coastwise  or  intercoastal  service, 
would  be  prejudicial  to  the  objects  and 
policy  of  the  Act,  and  such  other 
statutory  issues  as  may  arise  and  be 
appropriate  for  hearing. 

The  above  matter  has  been  assigned 
to  an  individual  who  is  a  representative 
of  the  Maritime  Administrator  and  a 
member  of  the  Maritime  Subsidy  Board 


for  the  purpose,  if  necessary,  of 
conducting  a  prehearing  conference. 
Such  conference  will  be  held  pursuant  to 
46  CFR  201.101,  on  Tuesday,  November 
23, 1982,  at  9:00  A.M.  in  Room  8236. 
Department  of  Transportation  Building, 
400  7th  Street,  SW.,  Washington,  D,C. 
20590. 

Prospective  parties,  including  the 
applicant,  are  requested  to  appear  at  the 
prehearing  conference.  Each  such 
person  and  the  applicant  should  come  to 
the  prehearing  conference  prepared  to 
discuss  or  present  a  statement  of  issues, 
position,  prospective  number  and 
identity  of  witnesses,  the  nature  of  the 
testimony  and  suggested  schedule  for 
the  hearing  together  with  requests  for 
discovery  and  any  preliminary  motions. 
Initial  discovery  requests,  as  well  as 
further  discovery  requests  or  informal 
discovery,  which  are  agreeable  between 
the  parties  may  be  exchanged  at  any 
time  prior  to  the  prehearing  conference; 
however,  the  Office  of  the  Secretary. 
Maritime  Administration,  should  be 
advised  of  the  request  and  any 
agreement  regardi.^g  its  compliance. 

If  no  petitions  for  leave  to  intervene 
are  received  within  the  specified  time  or 
it  is  determined  that  petitions  filed  do 
nut  demonstrate  sufficient  interest  to 
warrant  a  hearing,  the  Maritime 
Administration  will  take  such  action  as 
may  be  deemed  appropriate,  but  in  any 
event  a  prehearing  conference  will  be 
held  on  November  23, 1982,  as  noticed 
above. 

(Catalog  of  Federal  Domestic  Assistance 

Program  ,\'o.  20-804  Operating-Differential 
Subsidies  (ODS)) 

By  Order  of  the  Maritime  Administrator 
and  Maritime  Subsidy  Board. 

Dated;  November  9. 1982. 
Georgia  P.  Stamas, 
Assistant  Secretary, 

|FR  Doc.  82-31228  Filed  1I-U-8Z:  8:46  am|     > 
BILLING  CODE  4»10-«1-U 


Office  of  the  Secretary 
[Notice  82-9! 

Senior  Executive  Service  Performance 
Review  Boards  (PRB);  Addition  of 
Member 

agency:  O.fficc  of  the  Secretary,  DOT. 
action:  Addition  of  Member  to 
Performance  Review  Board  (PRB). 

summary:  Notice  is  hereby  given  of  the 

name  of  an  additional  member  to  the 

Federal  Railroad  Administration  (FRA) 

PRB. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  S.  Smith,  Director,  Office  of 

Personnel  and  Training,  and  Executive 


Secretary,  DOT  Executive  Resources 
Board.  (202)  425-^1088. 
SUPPLEMENTARY  INFORMATION:  The 

following  person  is  added  to  the  FRA- 
PRB;  Rosalind  A  Knapp,  Deputy 
General  Counsel,  Office  of  the 
Secretary. 

Issued  in  Washington.  D.C.  on  November 
5.  :982, 

Roticrl  L.  Fairman, 
.4>  s .  s.'an/  Secretary  for  Administration. 

\)V  Dm    SI- 312Z7Filpd  11-12-82.  MS  •m| 
BILLING  COOf  4S10-62-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  82-208] 

White  or  Irish  Potatoes,  Other  Than 
Certified  Seed;  Tariff-Rate  Quota 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  .Announcement  of  the  quota 
quantity  for  white  or  Irish  potatoes, 
other  than  certified  seed,  for  the  12- 
month  period  beginning  September  15, 
1982. 

summary:  The  tariff-rate  quota  for  white 

or  I'lsh  potatoes,  other  than  certified_ 
seed,  pursuant  to  item  137.25,  Tariff 
Schedules  of  the  United  States  (TSUS), 
for  the  12-month  period  beginning 
September  15,  1982.  is  45  million  pounds. 
EFFECTIVE  DATES:  The  1982  tariff-rate 
quota  is  applicable  to  white  or  Irish 
potatoes  described  in  item  137.25,  TSUS. 
entered,  or  withdrawn  from  warehouse, 
for  consumption  during  the  12-month 
period  beginning  September  15. 1'^Hl. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  L.  Andr\s;dt«..  litdd.  Quota 
Section,  Duty  Assessment  Division, 
Office  of  Commercial  Operations.  U.S. 
Customs  Service,  Washington,  D.C. 
20229  (202-566-8592). 
SUPPLEMENTARY  INFORMATION:  Each 
;,  I  .ir  the  tariff-rate  quota  for  potatoes 
described  in  item  137.25.  TSUS,  is  based  • 
on  the  estimate  by  the  Department  of 
Agriculture  of  potatoes  produced  during 
the  calendar  year. 

The  estimate  of  the  production  of 
white  or  Irish  potatoes  including  seed 
potatoes,  in  the  United  States  for  the 
calendar  year  1982,  made  by  the  United 
States  Departm.ent  of  Agriculture  as  of 
September  1. 1982.  was  in  excess  of  21 
b.liion  pounds. 

In  accordance  with  Headnote  2,  Part 
8A.  of  Schedule  1.  Tariff  Schedules  of 
the  United  States,  the  quota  quantity  is 
not  increased  because  the  estimated 
production  is  greater  than  21  billion 
pounds. 
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Dated:  November  S,  1982 
William  von  Raab, 

Commissioner  of  Customs. 

IFR  Doc  82-31224  Filed  11-12-82;  »«  am] 
BlUJfM  CODE  030-02-11 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

During  the  period  October  29  through 
November  4, 1982,  the  Department  of 
Treasury  submitted  the  following  public 
information  collection  requirements  to 
OVfB,  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  these 
submissions  may  be  obtained  from  the 
Treasury  Department  Clearance  Officer. 
by  calling  (202)  634-2179.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  Treasury 
Reports  Management  Officer. 
Information  Resources  Management 
Division.  Room  309,  1625  I  St.,  N.VV.. 
VVdshmgton.  DC.  20220;  and  to  the  0MB 
reviewer  listed  at  the  end  of  entry. 

Date  Submitted:  November  1,  1982, 

Submitting  Bureau:  Internal  Revenue 
Service. 

OMB  Number:  1545-0008. 

Form  Number:  W-2.  W-2P.  W-2AS. 
VV-2GU,  W-2VI.  W-3,  W-3PR,  and  VV- 
3SS. 

Type  of  Submission:  Revision. 

TitJe:  Wage  and  Tax  Statement  and 
Transmittal  of  Income  and  Tax 
Statement. 

Purpose:  Employers  report  income,  tax 
withholding,  and  advance  EIC 
payments,  if  any,  on  Form  W-2.  Payers 
report  periodic  payments  of  annuities, 
pensions,  retirement  payments  or 
distributions  from  an  IRA  on  Form  W- 
2P.  The  Forms  W-2AS,  W-2GU,  and  W- 
2VI  are  variations  of  the  W-2  for  use  in 
specific  U.S.  possessions.  The  forms  are 
used  by  recipients  to  prepare  their  tax 
returns  and  by  the  IRS  to  reconcile 
employment  tax  returns.  W-3  series 
forms  transmit  W-2  series  forms  to  SSA 
for  processing. 

OMB  Reviewer:  Michael  Abrahams. 
[202)  395-6880.  Office  of  Management 
and  Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C,  20503. 

•  *  *  •  ♦ 

Date  Submitted:  October  29, 1982. 

Submitting  Bureau:  Internal  Revenue 
Service. 

OMB  Number:  1545-0126. 

Form  Number:  1120F. 

Type  of  Submission:  Revision. 

TitJe:  U.S.  Income  Tax  Return  of  a 
Foreign  Corporation. 

Purpose:  Form  1120F  is  filed  by 
foreign  corporations  that  are  engaged  in 


a  trade  or  business  in  the  U.S.  or  have 
U.S.  investment  income.  The  IRS  uses 
Form  1120F  to  determine  whether  the 
foreign  corporatiort  has  correctly 
reported  its  income  and  computed  its 
tax. 

OMB  /Jei-'/eM'Pr.-^ichael  Abrahams, 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3208.  New  Executive 
Office  Building,  Washington.  D.C.  20503. 

«  *  •  *  * 

Date  Submitted:  November  1. 1982. 

Submitting  Bureau:  Internal  Revenue 
Service. 

OMB  Number:  1545-0142. 

Form  Number:  2220. 

Type  of  Submission:  Revision. 

Title:  Underpayment  of  Estimated  Tax 
by  Corporation. 

Purpose:  Form  2220  is  used  by 
corporations  to  determine  whether  they 
paid  enough  estimated  tax.  whether  they 
are  subject  to  the  penalty  for 
underpayment  of  estimated  tax,  and,  if 
so.  the  amount  of  penalty.  The 
information  is  used  to  determine 
whether  the  penalty  should  be  assessed. 

OMB  Reviewer:  Michael  Abrahams, 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3208.  New  Executive 
Office  Building,  Washington,  D.C.  20503. 

*  *  •  *  « 

Date  Submitted:  November  1, 1982. 

Submitting  Bureau:  Internal  Revenue 
Service. 

OMB  Number:  1545-0169. 

Form  Number:  4461  and  4461-A. 

Type  of  Submission:  Revision. 

Title:  Application  for  Approval  of 
Master  or  Prototype  Defined 
Contribution  Plan/Defined  Benefit  Plan. 

Purpose:  IRS  uses  these  forms  to 
determine  from  the  information  given 
whether  the  applicant  plan  qualifies 
under  section  401(a)  of  the  Internal 
Revenue  Code  and  whether  the  related 
trust  qualifies  for  tax  exempt  status 
under  section  501(a)  of  the  Code. 

OMB  Reviewer:  Michael  Abrahams, 
(202)  395-6880.  Office  of  Management 
and  Budget.  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C.  20503. 

•  •  *  •  • 

Date  Submitted:  .November  1,  1982. 

Submitting  Bureau:  Internal  Revenue 
Service. 

OMB  Number  1545-0582. 

Form  Number:  1139. 

Type  of  Submission.  Revision. 

Title:  Corporation  Application  for 
Tentative  Refund. 

Purpose:  Form  1139  is  used  by 
corporations  to  apply  for  a  quick  refund 
of  taxes  due  to  a  carryback  of  a  net 
operating  loss,  net  capital  loss,  unused 
investment.  WIN,  jobs  or  research 
credit,  or  claim  of  right  adjustment 


under  IRC  section  1341(b).  The 
information  obtained  is  used  to 
determine  the  validity  of  the  application. 

OMB  Reviewer:  Michael  Abrahams, 
(202]  395-6880,  Office  of  Management 
and  Budget,  Room  3208.  New  Executive 
Office  Build-ng,  Washington.  D.C.  20503. 

Date  Submitted:  November  1. 1982. 

Submitting  Bureau:  Internal  Revenue 
Service. 

OMB  Number  N/ A  (new  submission). 

Form  Number  5500.  5500-C,  5500-K 
and  5500-R. 

Type  of  Submission:  New. 

TitJe:  Annual  Return/Report  of 
Employee  Benefit  Plan.  Return/Report  of 
Employee  Benefit  Plan/Report  of 
Employee  Pension  Benefit  Plan. 

Purpose:  Forms  listed  above  are 
annual  information  returns  filed  by 
employee  benefit  plans.  The  IRS  uses 
this  data  to  determine  if  the  plan 
appears  to  be  operating  properly  as 
required  under  the  law  or  whether  the 
plan  should  be  audited. 

OMB  reviewer:  Michael  Abrahams 
(202)  395-6880.  Office  of  Management 
and  Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C.  20503. 

***** 

Date  Submitted:  November  1. 1982. 

Submitting  Bureau:  Internal  Revenue 
Service. 

OMB  Number  N/A  (new  submission). 

Form  Number  8007. 

Type  of  Submission:  New. 

Title:  Credit  for  Employee  Stock 
Ownership  Plan. 

Purpose:  Under  section  44G  of  the 
IRC,  corporations  may  take  a  tax  credit 
for  transferring  employer  securities  to 
an  employee  stock  ownership  plan. 
Starting  in  1983.  the  credit  is  based  on 
plan  participants'  payroll.  Form  8007 
enables  the  corporation  to  figure  the 
credit  and  IRS  to  determine  whether  it  is 
correct. 

OMB  Reviewer:  Michael  Abrahams 
(202)  395-6880,  Office  of  Management 
and  Budget.  Room  3208.  New  Executive 
Office  Building.  Washington.  D.C.  20503. 

***** 

Date  Submitted:  November  3. 1982. 

Submitting  Bureau:  Internal  Revenue 
Service. 

OMB  Number  1545-0613. 

Form  Number  AF  70. 

Type  of  Submission:  Extension. 

Title:  Sale  vs.  Lease  Information 
Request. 

Purpose:  This  information  is  needed  to 
ascertain  if  taxpayer  is  to  be  allowed  to 
change  its  method  of  accounting  for 
treatment  of  leases.  The  data  is 
evaluated  to  determine  if  the  new 
method  clearly  reflects  income  and  if 
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the  new  method  reflects  a  consistent 
application  of  generally  accepted 
accounting  principles. 

OMB  Reviewer:  Michael  Abrahams 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3208,  New  Executive 
Office  Building.  Washington.  D.C  20503. 

■  *  *  *  * 

Date  Submitted:  November  3, 1982. 

Submitting  Bureau:  Internal  Revenue 
Service. 

OMB Xuwber:  N/A  (new  submission). 

Form  Number:  5471,  Schedule  M.  N  S 
O 

Type  of  Submission:  New. 

Tit!e:  Information  Return  with  respec ! 
(o  a  Foreign  Corporation. 

Purpose:  Form  5471  is  used  to  report 
the  activities  of  foreign  corporations  that 
are  controlled  by  U.S.  persons.  Form 
5471  will  report  income  and  information 
vvith  respect  to  these  U.S.  persons. 

OMB  Reviewer:  Michael  Abrahams 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C.  20503. 


Date  Submitted:  November  3,  1982. 

Submitling  Bureau:  IntfM'nal  Revenue 
Service. 

OMB  Number:  1 545-0620. 

Form  Number:  AF  35. 

Type  of  Submission:  Extension. 

Title:  Information  Request  (L!FO  9  & 
l.IFO  10). 

Furposc:  The  information  is  needed  to 
ascertain  whether  the  taxpayer  should 
be  permitted  to  change  to  a  link-chain 
method  for  computing  the  value  of  its 
dollar-value  of  LIFO  inventory  pool(s). 
The  data  is  evaluated  to  determine 


whether  the  new  method  clearly  reflects 
income  and  is  in  accordance  with  the 
rules  of  section  1.472-8  of  the  Income 
Tax  Regulations. 

OMB  Reviewer:  Michael  Abrahams 
(202)  395-8880,  Office  of  Management 
and  Budget.  Room  3208.  New  Executive 
Office  Building.  Washington,  DC  20503. 

*  *  *  f 

Dale  Submitted:  November  4,  1982. 

Submittinq  Bureau:  Bureau  of  the 
Public  Debt,^ 

OMB  Number  1535-0005. 

Form  Number:  PD  3253. 

Type  of  Submiss'on:  Extension. 

fit'e:  Exchange  of  Appreciation-type 
Savings  Securities  for  Current  Income 
Savings  Securities. 

Purpose:  Form  needed  to  facilitate  the 
exchange  transaction.  Used  to  document 
disposition  of  the  proceeds  of  the 
c-.ppreciation-type  securities  and  to  serve 
;n  lieu  of  a  current  income  security 
purchase  application. 

OMB  Reviewer:  Michael  Abrahams 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3208,  New  Executive 
Office  Building,  Washinghn,  D.C.  20503. 

*  *  *  ♦  • 

Date  Submitted:  November  5, 1982. 

Submitting  Bureau:  Internal  Revenue 
Service. 

OMB  Number:  N/A  (new  submission). 

Form  Number:  W-2c  and  W^Sc. 

Type  of  Submission:  New. . 

Title:  Slate.T.ent  of  Corrected  Income 
and  Tax  Amojn's  and  Transmittal  of 
Corrected  Income  and  Tax  Statements. 

Purpose:  Employers  report  income,  lax 
withholding,  and  advance  EIC 
payments,  if  any,  on  Form  W^-2.  Payers 
report  periodic  payments  of  annuities. 


pensions,  retirement  payments  or 
distributions  from  an  IRA  on  Form  V\  - 

ZV  \\'-3  series  forms  transmit  W-2 

series  forms  to  SS.^  for  processing 
Forms  W-2c  and  W-3c  will  be  used  to 
correc;  previously  filed  Forms  W-2  and 
Vv'-3. 

CKMB  Reiu  wen  Michael  Abraham^ 
(202)  395-6880,  Office  of  Management 
and  Budget  Root?  3208  New  Executive 
Office  Buikiinq  V.  a^hir.g!on  D  C,  20503. 

Date  Submitted  Nove'-ioer  5,  mh2. 

Submitting  Bureau:  Alcohol,  Tobacco 
and  Firearms. 

OMB  Number:  1 .'  1  ZAnZ^. 

Form  Number  ATF  F  3065  (5210  4). 

Type  ofSubmdssion:  Extension. 

Title:  Record  of  Large  Cigars. 

Purpose:  Form  is  necessary  fc 
tobacco  products  manufacturers  whose 
commercial  records  are  inadequate  to 
protect  the  revenue  on  taxable  lohacco 
products.  On  a  daily  basis  this  form 
describes  the  receipt,  manufacture,  and 
disposition  of  all  large  cigars  by  the 
tobacco  products  manufact  j.-er.  Serves 
as  a  basis  for  accounting  of  large  cigars 
by  ATF  and  the  manufacturer. 

OMB  Reviewer:  Suzann  Evinger  (202) 
395-6880.  Office  of  Managerrent  ,:nd 
Budget,  Room  3208.  New  Executive 
Office  Building,  Washington.  D.C.  20503. 
Joy  Tucker. 
November  5. 1982. 
Departmental  Reports  Management  Officer. 

|FR  Doc  82-31168  filed  ll-12-a2;  MS  am) 
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Sunshine  Act  Meetings 


Federal    Register 

Vol,  47  No  ::2n 

Monday,  Noveniber  To.  1962 


This   section   of   the   FEDERAL    REGISTER 
contars  notioes  of  muutiniy>  putshst^ed 
under   ttie   "Goitarmmept  n   the   Sunsh  ne 
Act'   iPub.    L    94~iQSi   5    U  Sr 
552b(e«3). 


Issued:  November  9,  1<*62 
IS-164S-82  Filed  11-10-82:  9:49  pm| 
BILLING  CODE  67S(M)6-M 


CONTHITS 

Equal  Employment  Opportunity  Com- 
mission    1 

Federal    Deposit    Insurance    Corpc-a- 

tion  _ _ _ 2 

Federal   Energy  Regulatory  Commts- 

sion 3 

Federal  Mantime  Commtssion .■ 4 

IntemaRional  Tiarie  Oommiss4on 5 

Termessee  Valley  AuttKimy 6 


EQUM.  EMPIOYMENT  OPPORTUNITY 
COMMSSIOM 

DATE  AMD  TIME:  9:30  a.m.  (eastern  trm*;). 
Tuesday,  November  16.  1982. 

PLACE:  Commission  Conference  Room 
5240.  fifth  floor,  Columbia  Plaza  Office 
Buildmg,  2401  E  Street  NW., 
Washii^an.  DC  10506. 

STATUS:  Part  will  be  open  to  the  public 
and  part  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Ratification  of  Notatjon  Vote/a. 

2.  Report  on  Commissi.on  Operations 
(Optional). 

3.  Freedom  of  Information  Act  Request  No. 
aZ-Oa-FOIA-a?-?.^,  concerning  a  request  for 
records  contained  in  a  closed  ADEA  file. 

4.  Freedom  of  Information  .-Vet  Request  No. 
82-a-FOIA-32-NO,  concerning  a  request  for 
access  to  several  charge  files. 

5.  Freedom  of  Inform.ation  ,^ct  R^'ques!  \  ) 
82-8-FOIA-30-DE,  concerning  i  reques!  'or 
information  for  statistical  informd'njn  from 
an  ADEA  charge  file. 

Closed:  ' 

1,  Litigation  Authorization,  General 
Counsel  Recommendations. 

2.  Proposed  Internal  Reorganizdiion 
Note. — Any  matter  not  d'scussed  or 

concluded  may  be  carried  over  to  a  later 
meeting,  (In  addition  to  publishing  no;ii:es  on 
EEOC  Commission  Meetings  m  the  Federal 
Register,  the  Commission  also  provides 
recorded  announcements  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  all  times 
for  information  on  these  meetings  ) 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Treva  McCall,  Executive 
Secretary  to  the  Commission  at  (202) 
634-6748. 


FEDERAL  DEPOSIT  INSURAWCE 
CORPORATION 

Pursuant  to  the  provisions  <rf  Ae 

'Government  in  the  SunBtane  Act"  (5 
L'.S.C.  552b),  notice  is  hereby  given  that 
iit  9:50  a.m.  on  Wednesday,  November 
10.  1982,  the  Board  of  Directrjrs  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  dosed  session,  bv  ♦elep^hone 
conference  call,  to  considiT  The 
application  oi  First  Bank  oi  Southwest 
Mississippi.  McComb,  V4jis»ssippi.  for 
consent  to  merge,  uxider  its  diarter  and 
tide,  with  South  Central  Bank,  Silver 
Creek,  Mississippi,  and  for  consent  to 
establish  the  fuur  offices  of  South 
Centra!  Bani<  a«  branchet;  of  tiie 
resultant  bank. 

At  that  same  meeting,  the  Boaid  of 
Directors  considered  a  request  fyr 
financial  as'hstanoe,  pursnax;^  to  section 
13(c)  of  the  Federal  Deposit  lnsu:ance 
Act  (12  I'.S  C,  1823(c;i.  by  an  msurf-d 
bank.  The  name  arid  lucation  of  the 
h  ink  are  at!tbon2,eu  1o  be  e.vempt  frt.^m 
dis(  i.'t  I'e  pu.'Sjarit  to  the  prrivisjoris  of 
subsections  (L)i6).  {cjjBj,  and  (l);9ji  .^ji  n) 
of  the  ■■Government  in  the  Sunsfame 
Act"  (5  U.S.C.  552b(c){6).  [c)(8),  and 
(c)(9)(A)(ii)), 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvin  H.  Sprague  (Appointive),  concurred 
in  by  Director  C.  T.  Conover 
I  Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  d:d 
not  require  consideration  of  the  matters 
m  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  pursuant 
tj  subsections  (c)(6).  (c)(8),  and 
(c)l9)(A)(ii)  of  the  "Government  m  the 
S'lnshme  Act"  (5  U.S.C.  552b(c)(6),  (c)(8), 
and  (c)(9)(A)(ii)). 

Dated:  November  10,  1982. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Elxecuuve  Se^^ietary. 

(FR  Doc.  S-1844-8i  Filffd  1  l-IO-AZ:  3:28  nmj 
BILLING  CODE  6714-01-M 


FEDERAL  BUERGY  REOULATORV 
COHMISaiOW 

\o\  ember  9,  1982. 

TIME  AWO  DATE:  1  p.m.,  November  12, 
1982. 

PLACE:  Room  9^)6,  fi25  Niisrth  Cap^lol 
Street.  N.E.  WaBhingtcm,  DC.  29436. 

STATUS:  Ck)Bed. 

MATTERS  TO  «E  CONStDEneo:  (1)  Docket 

No,  OR?9-l-000(Pha:se  I],  Williams  Pipe 
Line  Company: 

(2)  Dockel  No,  OR7B-1-(n4.  Trdiw  .Maskn 
Pipe  Lint'  Sj"stem, 

CONTACT  PESSOM  FOR  MORE 
infoRMATIOM:  Kenneth  F.  Plumb. 
Secretary:  telephone  (202)  357-8400. 
Kenneth  F.  Plumb, 

Sei  retary.  ' 

S-iMJ^flz  lili-a  il-w-dJ,  4  (M  [ini 
BILLING  CODE  6717-02-M 


FEDERAL  MARITIME  COMMISSION 

TIME  AND  DATE:  9  a.m.,  Novembej  17. 
1982. 

PLACE:  fleajiiig  Room  One,  11 0(3  L 
St.reet,  N'.W.,  Washington,  D.C.  20573 

STATUS:  Parts  of  the  meeting  will  be 
open  to  ihe  public.  The  rest  of  the 

meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  Portion 
open  to  uie  public:: 

1,  Agrefmenl  No.  T-J52''-5:  Settlement  ut 
supple:n.  nt.ll  rental  charges  under  lease 
between  the  City  of  Milwaukee  and  Meehan 
Seaway  Service.  L!d, 

Portions  closed  to  the  public: 

1,  .'Xgiucru'nt  No.  10441;  The  New  North 
N'lantif  Mi'diterrunean  Freight  Conference 
Agreemcnl 

2.  Uoi.kel  .No,  81-18:  Iiitercorp  Forwarders, 
Ltd. — Independent  Ocean  Freight  Forwarder 
License  Application  and  Possible  Violation  of 
Section  44,  Shipping  Act,  1916 — 
Consideration  of  the  record. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Francis  C,  Hurney, 
Secretary  (202)  523-5725, 

S-1642-8:;  Fili'd  '1-10-82:  3,02  pm| 
BILLING  CODE  673&-01-M 
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INTERNATIONAL  TRADE  COMMISSION 
I  USITC  SE-82-501 

TIME  AND  DATE:  2:30  p.iv.  .  Monday, 
,\ove;Tiber22,  1982. 

PLACE:  Room  117.  701  E  Stieet.  NW., 
Washington.  D.C.  20436, 

STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1   .'\genda. 

2.  Minutes. 

3.  Ratifications. 

4  Petitions  and  complaints,  if  necessary. 

5.  Investigation  731-TA-115  (Preliminarj') 
(Canned  Mushrooms  for  the  People's 
Republic  of  China) — briefing  and  vote. 

6.  Investigation  701-TA-153  (Final) 
(Prestressed  Concrete  Steel  Wire  Strand  from 
France) — briefing  and  •.  dte 

7.  Investigation  33:'-T.\-r.4  (Miniature 
Plug-In  Blade  Fuses] — briefing  and  vote. 

B.  .Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  .Mason, 
Secretary  [202)  523-0161. 

S-t641-82  Filed  11-10-82:  3:00  pm| 
BiLlING  CODE  7020-02-M 


TENNESSEE  VALLEY  AUTHORITY 

i. Meeting  No.  1300] 

TIME  AND  DATE:  10:15  a.m.  (est). 
\\  ,  dm  sdav,  November  17,  1982. 


PLACE:  TVA  West  Tow* 
400  West  Summit  Mw!  Di 
Tennessee. 


■  .Auditorium, 
ve.  Knoxville. 


STATUS:  Open. 

AGENDA  ITEM:  Old  BLisiness: 

Abandonment  of  easement  rights  affected 
approximately  4,88  acres  of  Nickajack 
Rfcservoir  land  located  in  Hamilton  County, 
Tennessee— Tract  Nos.  HBA-369F.  -370F,  - 
3~lF,  -372F,  -373F,  -374F,  -375F,  -394F,  and  - 
4lf)F. 


New  Business: 

B — Purchase  Awards 

1.  Cancellat;on  b>'  mutual  agreement  of 
contract  79k2S-823215,  with  Ti'\^s  Pipe 
Bending  Company,  for  the  major  pcriion 
of  plant  principal  piping  systems  tor 
Yellow  Creek  Nuclear  Plant. 

2  Negotiation  No.  J&-e29487— Emergency 

response  facilities  data  system  for 

Bellefonte  Nuclear  Plant. 
3.  Invitation  No.  56-829296 — Widen  bridge 

across  Chickamauga  Dam  and  approach 

to  four  lanes, 
c— Power  Items 

1  Adoption  of  supplemental  resolution 

authorizing  1982  Series  E  power  bonds. 

2.  Resolution  authorizing  the  Chairman  and 
other  executive  officers  to  take  further 
action  relating  to  issuance  and  sale  of 
1982  Series  E  power  bonds. 

3.  Lease  and  amendatory  agreement  with 
Electric  Plant  Board  of  the  city  of  Benton, 
Kentucky,  covering  arrangements  for 
distributor's  lease  of  TVA's  Benton  City 
Substation. 

4.  Lease  and  amendatory  agreement  with 
city  of  West  Point.  Mississippi,  covering 
arrangements  for  distributor's  lease  of 
TVA's  West  Point  District  Substation. 

5.  TVA  acquisition  of  Federal-American 
Partners'  interest  in  its  uranium  mining 
properties  located  in  the  Gas  Hills  area 
of  Wyoming. 

6.  Delegation  of  authority  to  execute  and 
administer  certain  Canadian  uranium 
loan  agreements. 

D — Personnel  Items 

1.  Renewal  of  consulting  contract  with  CDI 
Corporation,  Philadelphia,  Pennsylvania, 
for  engineering  support  services, 
requested  by  the  Office  of  Engineering 
Design  and  Construction. 

2.  Persona!  services  contract  with  Miller  & 
Miller  Auctioneers.  Inc.,  Fort  Worth, 
Texas,  to  provide  auctioneer  services  to 
sell  surplus  equipment  and  materials 
located  at  deferred  nuclear  plant  sites, 
requested  by  the  Division  of  Purchasing. 
Office  of  Management  Services. 

E — Real  Property  Transactions 

1.  Grant  of  permanent  easement  to  the 
Tennessee  Department  of  Transportation 
for  the  construction,  operation,  and 
maintenance  of  additional  traffic  lanes 
along  State  Highway  58,  affecting 
approximately  24  acres  of  Chickamauga 
Reservoir  land  in  Hamilton  County. 
Tennessee— Tract  No.  XTCR-172H 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  464  ' 

[OW-FRL-2220-«] 

Metal  Molding  and  Casting  Point 
Source  Category;  Effluent  Umrtations 
Guidelines,  Pretreatment  Standards, 
and  New  Source  Performance 
Standards 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  regulation. 

SUMMARY:  EPA  is  proposing  a  regulation 
to  limit  the  effluent  that  metal  molding 
and  casting  plants  (foundries)  discharge 
to  waters  of  the  United  States  and  into 
publicly  owned  treatment  works 
(POTWs).  This  proposal  provides 
effluent  limitations  based  on  "best 
practicable  technology"  and  'best 
available  technology"  and  establishes 
new  source  performance  standards  and 
pretreatment  standards  under  the  Clean 
Water  Act.  After  considering  comments 
received  in  response  to  this  proposal, 
EPA  will  promulgate  a  final  rule. 
DATES:  Comments  on  this  must  be 
submitted  by  January  14, 1983. 
ADDRESS:  Send  comments  to:  Mr.  Ernst 
P.  Hall,  thief,  Metals  and  Machinery 
Branch,  Effluent  Guidelines  Division 
(WH-552).  Environmental  Protection 
Agency,  401  M  Street.  SW..  Washington, 
D.C.  20460,  Attention:  EGD  Docket 
Clerk,  Proposed  Metal  Molding  and 
Casting  (Foundry)  Rules.  The  supporting 
information  and  all  conmients  on  this 
proposal  will  be  available  for  inspection 
and  copying  at  the  EPA  Public 
Information  Reference  Unit,  Room  2404 
(EPA  Library  Rear)  401  M  Street,  SVV., 
Washington,  D.C.  The  EPA  information 
regulation  (40  CFR  Part  2)  provides  that 
a  reasonable  fee  may  be  charged  for 
copying.  Copies  of  the  technical 
documents  may  be  obtained  from  the 
Distribution  Officer  at  the  above 
address  or  call  (202)  382-7115.  The 
economic  analysis  supporting  this 
proposal  may  be  obtained  from  John  W. 
Kukulka,  Economic  Analysis  Staff  (WH- 
586),  Environmental  Protection  Agency, 
401  M.  St.  SW.,  Washington,  D.C.  20460, 
or  call  (202)  382-5388. 
FOB  FURTHER  INFORMATION  CONTACT: 
Technical  information  may  be  obtained 
form  Mr.  Ernst  P.  Hall  at  the  address 
listed  above,  or  call  (202)  382-7126. 
SUPPLEMENTARY  INFORMATION:  The 
Supplementary  Information  section  of 
this  preamble  describes  the  legal 
authority  and  background,  the  technical 
and  economic  bases,  and  other  aspects 
of  the  proposed  regulations.  That  section 


also  summarizes  comments  on  a  draft 
technical  document  circulated  in  May, 
1980.  and  solicits  comments  on  specific 
areas  of  interest.  The  abbreviations, 
acronyms,  and  other  terms  used  in  the 
Supplementary  Information  section  are 
defined  in  Appendix  A  to  this  notice. 

This  proposed  regulation  is  supported 
by  three  major  documents.  Chemical 
analysis  methods  are  discussed  in 
Sampling  and  Analysis  Procedures  for 
Screening  of  Industrial  Effluents  for 
Priority  Pollutants.  EPA's  technical 
conclusions  are  detailed  in  the 
Development  Document  for  Proposed 
Effluent  Limitations  Guidelines.  New 
Source  Performance  Standards  and 
Pretreatment  Standards  for  the  Metal 
Molding  and  Casting  (Foundry)  Point 
Source  Category.  The  Agency's 
economic  analysis  is  found  in  Economic 
Analysis  of  Proposed  Effluent  Standards 
and  Limitations  for  the  Metal  Molding 
and  Casting  (Foundry)  Industry.  Copies 
of  these  technical  and  economic 
analysis  documents  may  be  obtained  as 
indicated  above. 

Organization  of  This  Notice 

I.  Legal  Authority 

II.  Background 

A.  The  Clean  Water  Act  and  Wor 

Regulation  of  this  Industry 
B  Overview  of  the  Industry 

III.  Summary  of  Methodology  for  Developing 

the  Fhroposed  Regulation 
IV  Data  Gathenng  efforts 

V.  Sampling  and  Analytical  Program 

VI.  Industry  Subcategorizafion 

VII.  Available  Wa.Htewater  Control  and 
Treatment  Technology 

A.  Status  of  In-Place  Technology 

B.  Control  Technologies  Considered 

C.  Treatment  Effectiveness 

VIII.  Best  Practicable  Control  Technology 
Currently  Available  (BPT). 

A,  General  Criteria  and  Methodology 

B.  Proposed  BPT  Limitations 
1  General 

2.  BPT  of  100  Percent  Recycle  for  14 
F*roces8  Segments 

3  BPT  for  Other  Process  Segments 

4  Other  BPT  Options  Considered. 

IX.  Best  Available  Technology  Economically 

Achievable  (BAT) 
A.  General  Criteria  and  Methodology 
B  Proposed  BAT  Limitations 

X  New  Source  Performance  Standards 

(NSPS) 

XI  Pretreatment  Standards  for  Existing 

Sources  (PSES) 
Xn  Pretreatment  Standards  for  New  Sources 
(PSNS) 

XIII.  Best  Conventional  Technology  (BCT) 
Effluent  Limitations 

XIV.  Regulated  Pollutants 

XV.  Pollutants  and  Subcategories  .Not 
Regulated 

A.  Exclusion  of  Pollutants 

B.  Exclusion  of  Subcategories 

XVI.  Monitoring  Reguirements 

XVII.  Costs,  Effluent  ReducUon  BeneflU,  and 
Economic  Impacts 


XVni.  Non-Water  Quality  Impacts  of 
Pollution  Control 

XIX.  Best  Management  Practices'(BMP8) 

XX.  Upset  and  Bypass  Provisions 

XXI.  Variances  and  Modifications 
XXn.  Relationship  to  NPDES  Permits 
XXIII.  Summary  of  Public  Participation 
XXTV.  Solicitation  of  Comments 

XXV.  OMB  RcMew 

XXVI.  Appendices: 

A — Abl)reviations,  Acronyms  and  Other 

Terms  Used  in  this  Notice 
B — Pollutants  Proposed  for  Specific 

Regulation 
C — Toxic  Pollutants  Not  Detected 
D— Toxic  Pollutants  Detected  Below  the 

Nominal  Quantification  Limit 
E — Toxic  Pollutants  Not  Treatable  by  End- 

of-Pipe  Technologies  Considered 
F— Toxic  Pollutants  Controlled  But  Not 

Specifically  Regulated 
G — Subcategories  and  Process  Segments 

Not  Regulated 

I.  Legal  Authority 

The  regulation  described  in  this  notice 
is  proposed  under  authority  of  Sections 
301,  304.  306,  307,  and  501  of  the  Clean 
Water  Act  (the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972,  33 
U.S.C.  1251  at  seq.,  as  amended  by  the 
Clean  Water  Act  of  1977,  Pub.  L.  95-217) 
(the  "Act").  This  regulation  is  also 
proposed  in  response  to  the  Settlement 
Agreement  in  Natural  Resource.': 
Defense  Council  Inc.  v.  Train.  8  ERC 
2120  (D.D.C.  1976),  modified  March, 
1979,  12  ERC  1833. 

n.  Background 

A.  The  Clean  Water  Act 

The  Federal  Water  Pollution  Control 
Act  Amendments  of  1972  established  a 
comprehensive  program  to  "restore  and 
maintain  the  chemical,  physical,  and 
biological  integrity  of  the  Nation's 
waters,"  Section  101(a). 

Section  301(b)(1)(B)  set  a  deadline  of 
July  1, 1977,  for  existing  industrial  direct 
dischargers  to  achieve  "effluent 
limitations  requiring  the  application  of 
the  best  practicable  control  technology 
currently  available"  ("BPT"). 

Section  301  (b)(2)(A)  set  a  deadline  of 
July  1, 1983,  for  these  dischargers  to 
achieve  "effiuent  limitations  requiring 
the  application  of  the  best  available 
technology  economically  achievable 
*  *  *  which  will  result  in  reasonable 
further  progress  toward  the  national 
goal  of  eliminating  the  discharge  of  all 
pollutants  ("BAT"). 

Section  306  required  that  new 
industrial  direct  dischargers  comply 
with  new  source  performance  standards 
(NSPS"),  based  on  best  available 
demonstated  technology. 

Sections  307(b)  and  (c)  required  EPA 
to  set  pretreatment  standards  for  new 
and  existing  dischargers  to  publicly 


JMI 


Federal  Register  /  Vol.  47.  No.  220  /  Monday,  November  15.  1982  /  Proposed  Rules 


51513 


owned  treatment  works  ("POTW"), 
While  the  requirements  for  direct 
dischargers  were  to  be  incorporated  into 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits 
issued  under  Section  402,  the  Act  made 
pretreatment  standards  enforceable 
directly  against  dischargers  to  POTWs 
(indirect  dischargers). 

Section  402(a)(1)  of  the  1972  Act  does 
allow  requirements  for  direct 
dischargers  to  be  set  case-by  case. 
However,  Congress,  intended  control 
requirements  to  be  based  for  the  most 
part  on  regulations  promulgated  by  the 
Administrator  of  EPA. 

Section  304(b)  required  regulations 
that  establish  effluent  limitations 
reflection  the  ability  of  BPT  and  BAT  to 
reduce  effluent  discharges. 

Sections  304(c)  and  306  of  the  Act 
required  regulations  for  NSPS. 

Sections  304)g),  307(b),  and  307(c) 
required  regulations  for  pretreatment 
standards. 

In  addition  to  these  regulations  for 
designated  industry'  categories,  Section 
307(a]  required  the  Administrator  to 
promulgate  effluent  standards 
applicable  to  all  dischargers  of  toxic 
pollutants. 

Finally,  Section  501(a)  authorized  the 
Administrator  to  prescribe  any 
additional  regulations  "necessary  to 
carry  out  his  functions"  under  the  Act. 

The  EPA  was  unable  to  promulgate 
many  of  these  regulations  by  the 
deadlines  contained  in  the  Act.  and  as  a 
result,  in  1976,  EPA  was  sued  by  several 
environmental  groups.  In  settling  this 
lawsuit,  EPA  and  the  planitiffs  executed 
a  'Settlement  Agreement  required  EPA 
to  develop  a  program  and  meet  a 
schedule  for  controlling  65  "priority" 
pollutants  and  classed  of  pollutants.  In 
carrying  out  this  program  EPA  was 
directed  to  promulgate  BAT  effluent 
limitations,  pretreatment,  standards,  and 
new  source  performance  standards  for 
21  major  industries,  including  the 
foundries  industry.  See  Natural 
Resources  Defense  Council.  Inc.  v. 
Train.  8  ERC  2120  (D.D.C.  1976), 
modified,  12  ERC  1833  (D.D.C.  1979). 

Several  of  the  basic  elements  of  the 
Settlement  Agreement  program  were 
incorporated  into  the  Clean  Water  Act 
of  1977.  This  law  also  makes  several 
important  changes  in  the  Federal  water 
pollution  control  program. 

Sections  301(b)(2)(A)  and  301  (b)(2)(C) 
of  the  ACt  now  set  July  1, 1984  as  the 
deadline  for  industries  to  achieve 
effluent  limitations  requiring  application 
of  BAT  for  "toxic"  pollutants.  "Toxic" 
pollutants  here  includes  the  65  "priority" 
pollutants  and  other  classes  of 
pollutants  which  Congress  declared 
"toxic"  under  Section  307(a)  of  the  AcL 


Likewise,  EPA's  programs  for  new 
source  performance  standsrds  and 
pretreatment  standards  are  now  aimed 
principally  at  controlling  toxic 
pollutants. 

To  strengthen  the  toxics  control 
program,  Section  304(e)  of  the  Act 
authorizes  the  Administrator  to 
prescribe  certain  "best  management 
practices"(BMPs").  These  BMPs  are  to 
prevent  the  release  of  toxic  and 
hazardous  pollutants  from:  (1)  Plant  site 
runoff,  (2)  spillage  or  leaks,  (3)  sludge  or 
waste  disposal,  and  (4)  drainage  from 
raw  material  storage  if  any  of  those 
events  are  associated  with,  or  ancillary 
to.  the  manufacturing  or  treatment 
process. 

In  keeping  with  its  emphasis  on  toxic 
pollutants,  the  Clean  Wafer  Act  of  1977 
also  revises  the  control  program  for  non- 
toxic pollutants. 

For  "conventional"  pollutants 
identified  lender  Section  304(3)14) 
(including  biochemical  oxygen  demand, 
suspended  solids,  fecal  coliform  and 
pH],  the  new  Section  301(b)(2)(E] 
requires  "effluent  limitations  requiring 
the  application  of  the  best  conventional 
pollLitant  control  technology"  ("BCT') 
instead  of  B.'\T  to  be  achieved  by  July  1, 
1984.  The  factors  considered  in 
assessing  BCT  for  an  industry  are  the 
relationship  between  the  cost  of 
attaining  a  reduction  in  effluents  and  the 
effluent  reduction  benefits  attained,  and 
a  comparision  of  the  cost  and  level  of 
reduction  of  such  polhitants  by  publicly 
owned  treatment  works  and  industrial 
sources.  For  non-toxic,  nonconventional 
pollutants.  Sections  301(b)(2)(A)  and 
(bH2MF]  require  achiR\ement  of  BCT 
effluent  limitations  within  three  years 
after  their  establishment  or  by  July  1, 
198^j^^s;^chever  is  later,  but  not  later 
thanj^ly^.  1987. 

The  purpose  of  this  proposed 
regulation  is  to  establish  BPT  and  B.\T 
effluent  limitations  and  NSPS.  PSES,  and 
PS.N'S  for  the  Metal  Molding  and  Casting 
(Foundries)  Category. 

ElPA  has  not  previously  proposed  or 
promulgated  effluent  guirielmes 
limitations  or  standards  specifically  for 
the  .Metal  .Molding  and  Casting 
(Foundry)  Point  Source  Category. 

B  Chen  iei\'  of  the  Industry 

The  Metal  Molding  and  Casting 
(Foundry)  Category  includes  those 
plants  that  remelt  and  cast  metal.  These 
plants  form  a  cast  intermediate  or  final 
product  by  pouring  or  forcing  the  molten 
metal  into  a  mold.  However,  the  casting 
of  ingots,  pigs,  or  other  cast  shapes 
related  to  primary  metal  smelting  are 
not  included  in  this  category.  These 
operations  are  covered  under  other 
regulations.  Casting  plants  are  included 


within  the  United  States  Department  of 
Commerce.  Bureau  of  the  Census 
Standard  Industrial  Classification  (SIC) 
Major  Group  33 — Primary  Metal 
Industries.  Those  parts  of  this  major 
Group  33  covered  by  this  proposal  are 
the  subgroup  SIC  Nos.  3321,  3322.  3324, 
3325.  3361.  3362,  and  3.369.  The  types  of 
metal  associated  with  these  SIC  codes 
and  considered  for  regulation  under  this 
category  are:  Gray  iron,  ductile  iron. 
malleable  iron,  steel,  aluminum,  copper 
lead,  magnesium  and  zinc  and  their 
respective  alloys.  The  castmg  of  these 
m.etals  represent  over  98  percent  of  the 
total  of  all  metals  cast  m  the  country. 
The  Agency  also  considered  far 
reguiiition  the  casting  of  nickel,  tin,  and 
ti;an!um  but  has  determined  that  no 
process  wastewater  pollutants  result 
from  the  casting  of  these  metals. 

The  Agency's  data  from  a  1977  survey 
of  the  industry  indicate  that  over  3,800 
commercial  casting  plants  are  located  in 
the  United  States  employing 
approximately  300.000  workers  and 
produting  over  19  million  tons  per  year 
of  cast  products.  The  foundry  industry 
ranks  fifth  among  all  manufacturing 
industries  based  on  "value  added  by 
manufacture"  according  to  data  issued 
by  the  United  States  Department  of 
Commerce  in  1970  (Sur\'ey  of 
Manufacturers,  SIC  29-30). 

Plants  in  this  industry  include  both 
"captive"  plants  (plants  that  sold  50%  or 
more  of  their  production  to  customers 
outside  the  corporate  entity)  and  "job 
shops"  (plants  that  sold  50%  or  more  of 
their  products  internally  or  were  used 
within  the  corporate  entity).  They  vary 
greatly  in  metal  cast,  production 
wastewater  source  and  volimie,  size, 
age,  and  number  of  employees, 

Annual  castings  production  has 
ranged  between  15  and  20  million  tons 
during  most  of  the  last  20  years.  Ferrous 
castings  have  accounted  for  about  90 
percent  of  the  total  tons  produced 
annually  since  1956. 

The  number  of  smaller  iron  foundries 
has  dropped  dramatically  in  the  past  20 
years,  while  the  number  of  large  and 
medium  size  iron  foundries  has 
moderately  increased  .^mong  the 
nonferrous  metals,  aluminum  casting 
has  been  increasing  whereas  the  trends 
for  the  other  metals  are  mixed  There  is 
a  trend  toward  a  decreasing  percentage 
of  zinc  casting  shipments  com.pared  with 
total  foundry  shipments  and  compared 
to  aluminum  casting  shipments. 

Metal  casting  is  done  m  several  ways, 
and  the  selection  and  use  of  a  particular 
manufacturing  process,  e.g.,  type  of  mold 
medium,  is  often  governed  by  the  type  of 
metal  cast.  However,  the  variety  of 
manufacturing  processes  can  be  typified 
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by  essentially  six  standard  process 
steps:  (1)  Metal  is  remelted  in  a  furnace, 
(2)  molds  are  prepared,  (3)  the  molten 
metal  is  poured  or  injected  into  a  mold. 
(4)  the  mold  medium  is  separated  from 
the  casting,  (5)  the  casting  is  cooled,  and 
(6)  the  casting  is  further  processed 
before  shipment.  Generally,  this 
regulation  is  applicable  to  the  first  five 
of  these  processes  and  would  not  apply 
to  the  sixth  step.  The  sixth  step  would 
be  covered  by  proposed  effluent 
limitations  and  standards  applicable  to 
electroplating  and  metal  finishing.  See 
46  FR  9462  [January  28. 1981.  Part  413) 
and  47  FR  38462  (August  31, 1982.  Parts 
413.  433).  The  casting  of  magnesium, 
however,  is  the  exception;  grinding 
scrubber  operations  are  covered  by  this 
proposed  regulation. 

Water  is  used  throughout  these 
various  process  steps  and  becomes 
contaminatod  either  through  its  use  in 
air  pollution  control  devices  associated 
with  the  various  manufacturing 
processes  or  through  direct  contact  of 
the  water  with  some  part  of  the  process 
or  casting.  The  pollutant  characteristics 
of  the  resulting  wastewater  may  vary 
depending  on  the  type  of  metal  cast,  the 
manufacturing  process  employed  and. 
the  type  of  air  pollution  control  device 
associated  with  the  manufacturing 
process.  About  80%  of  the  wastewater 
associated  with  foundry  operations  is 
generated  by  air  pollution  control 
•  devices.  This  watewater  does  not 
contact  the  products  cast. 

Of  the  3600  commercial  foundries  in 
the  United  States,  only  965  generate 
process  wastewater.  Over  one-third  of 
the  965  plants  completely  recycle  their 
wastewater. 

The  most  significant  pollutants  and 
pollutant  properties  present  in  foundry 
wastewaters  are  suspended  sohds,  oil 
and  grease,  chromium,  copper,  lead, 
zinc,  hsted  and  non-listed  phenols, 
acenaphthlene,  para-chlorometacresol, 
chloroform,  crysene,  tetrachlorethylene 
and  pH. 

III.  Summary  of  Methodology  for 
Developing  the  Proposed  Regulation 

This  proposed  regulation  would 
establish  BPT  and  BAT  limitations  and 
NSPS,  PSES,  and  PSNS  for  the  foundries 
category. 

EPA,  in  developing  this  proposed 
regulation,  has  performed  extensive 
analyseaof  the  foundry  industry  and  the 
water  pollution  problems  associated 
with  it.  The  Agency  and  its  laboratories 
and  consultants  developed  analytical 
methods  for  toxic  pollutant  detection 
and  measurement,  which  are  discussed 
under  the  Sampling  and  Analytical 
Program  section  of  this  notice.  EPA  has 
alio  gathered  technical  and  financial 


data  about  the  industry.  EPA's  analyses 
arer  summarized  here  and  under  Data 
Gathering  Efforts,  Section  rV  of  this 
notice. 

EPA  studied  the  foundry  industry  to 
determine  whether  differences  in  raw 
materials,  final  products,  manufacturing 
processes,  equipment,  age  and  size  of 
plants,  water  usage,  wastewater 
constituents,  or  other  factors  required 
the  development  of  separate  effluent 
limitations  and  standards  for  different 
subcategones  of  the  industry.  This  study 
included  the  identification  of  raw  waste 
and  treated  effluent  characteristics 
including  the  sources  and  volume  of 
water  used,  the  processes  employed, 
and  the  sources  of  pollutants  and 
wastewaters.  This  study  is  explained  in 
detail  in  Section  IV  of  the  Development 
Document.  As  a  result  of  this  study  the 
Agency  has  determined  the  constituents 
of  wastewatprs.  including  toxic 
pollutants  Section  V  of  the 
Development  Document  explains  these 
determinations  in  detail.  EPA  then 
identified  for  each  of  the  subcategories, 
the  pollutants  that  are  being  considered 
for  effluent  limitations  guidelines  and 
standards  of  performance,  as  discussed 
in  detail  in  Section  VI  of  the 
Development  Document. 

Next.  EPA  identified  specific  control 
and  treatment  alternntives  or  options. 
including  both  in-plant  and  end-of- 
process  technologies,  that  are  in  use  or 
are  capable  of  being  used  in  the  foundry 
industry.  Specific  treat.Tient  alternatives 
were  identified  that  have  demonstrated 
effective  removal  of  pollutants  from  raw 
wastewaters  characteristic  of  metal 
molding  and  casting  process 
wastewaters.  In  may  foundries, 
treatment  technologies  are  combined  to 
form  a  treatment  train  comprised  of 
various  treatment  technologies  or  unit 
processes.  Each  component  of  the 
treatment  train  perform  a  specific 
function.  The  Agency  has  investigated 
both  the  treatment  technologies 
themselves  and  the  ways  in  which  these 
technologies  are  coupled  together  to 
achieve  desired  results.  In  this  way  the 
Asency  developed  several  treatment 
alternatives.  The  Agency  also  compiled 
and  analyzed  historical  data  and  newly 
generated  data  on  the  effluent  quahty 
resulting  from  the  application  of  these 
technologies.  The  long-term 
performance,  operational  limitations, 
and  reliability  of  each  of  the  treatment 
and  control  technologies  were  also 
identified.  In  addition,  EPA  considered 
the  non-water  quality  environmental 
impacts  of  these  technologies,  including 
impacts  on  air  quahty,  solid  waste 
generation  and  disposal,  water  scarcity, 
and  energy  requirements. 


The  Agency  then  estimated  the  cost  of 
each  control  and  treatment  option  by 
using  standard  engineering  costing 
practices.  EPA  derived  costs  for  each 
treatment  process  unit  [i.e..  primary 
coagulation-sedimentation,  activated 
sludge,  multi-media  filtration,  etc.)  from 
model  treatment  plant  characteristics. 
Model  treatment  plant  characteristics 
were  developed  using  raw  waste 
characteristics  including  wastewater 
flows,  industry  supplied  production 
data,  and  treatment  technology 
capabilities  and  performance  data.  To 
determine  the  cost  of  the  treatment 
these  unit  process  costs  were  summed  to 
yield  total  treatment  cost  for  each 
treatment  alternative.  Both  investment 
cost  and  operating  and  maintenance 
costs  have  been  developed  in  this 
maimer.  EPA  has  confirmed  the 
reasonableness  of  this  methodology  by 
comparing  EPA  cost  estimates  with 
actual  treatment  system  costs  reported 
by  the  industry  and  to  costs  (for  similar 
equipment  of  similar  size)  developed  by 
consulting  firms  not  associated  with  the 
development  of  this  proposed  regulation. 

Based  on  the  technical  data  collected. 
EPA  identified  various  control  and 
treatment  alternatives  and  their 
resulting  effluent  levels  of  pollutants 
whose  performance  could  serve  as  the 
basis  for  a  proposed  regulation  setting 
effluent  limitations  and  standards  for 
BPT,  BAT,  PSES,  PSNS,  and  NSPS.  In 
addition,  the  Agency  selected  pollutants 
to  be  regulated  specifically  from  among 
those  that  were  considered  for 
regulation. 

The  proposed  effluent  hmitations  and 
standards  identified  in  the  Development 
Document  for  BPT,  BAT,  NSPS,  PSES. 
and  PSNS  are  expresed  as  either  no 
discharge  of  process  wastewater 
pollutants  or  as  mass  limitations,  kg/kkg 
(lbs/1,000  lbs)  of  pollutants  per  unit  of 
metal  poured  for  these  subcategories  or 
segments  for  which  a  discharge  is 
allowed.  Pollutant  concentration  was 
not  chosen  as  an  appropriate  measure 
for  limitations  because  mass-based 
limitations  achieve  much  greater 
quantifiable  reductions  in  the  discharge 
of  pollutants. 

Details  about  the  selection  of  the 
production-normalized  parameters  used 
to  calculate  mass  limitations  are  set 
forth  in  Section  IV  of  the  Development 
Document, 

rV.  Data  Gathering  Efforts 

The  Agency  collected  extensive 
technical  data  prior  to  the  preparatio|i  of 
this  proposal.  Initially,  in  1974,  the 
Agency  conducted  several  plant  visits 
and  collected  wastewater  samples  and 
made  analyses  for  conventional 
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pollutants  and  some  metal  pollutants.  In 
1977  the  Agency  conducted  an  extensive 
mail  survey  to  supplement  existing  data. 
The  mail  survey  was  designed  to  collect 
information  about  all  types  of  plants 
engaged  in  metal  molding  and  casting. 
irJormation  was  requested  on,  among 
other  things,  plant  size,  age,  historical 
production,  number  of  employees,  land 
availability,  water  usage,  manufacturing 
processes,  raw  material  and  process 
chemical  usage,  as  well  as  air  pollution 
control  techniques  that  result  in  a 
process  wastewater,  wastewater 
treatment  technologies,  the  known  or 
believed  presence  or  absence  of  toxic 
poliutants  in  the  plant's  raw  and  treated 
process  wastewaters,  and  other 
pertinent  factors.  The  mail  survey  was 
sent  to  1,200  plants;  960  plants 
responded. 

During  review  of  existing  data.  15 
trade  associations  and  interest  groups 
associated  with  metal  molding  and 
casting  activities  were  identified. 
Representadves  of  these  15  groups  met 
with  EPA  to  review  a  draft 
questionnaire.  Their  comments  were 
reviewed  and,  where  appropriate,  were 
i.icorporated  into  the  final 
questionnaire. 

The  survey  questionnaire  was  mailed 
\v  December,  1977.  It  requested 
technical  information  reflective  of  plant 
operat'ons  pertinent  tc  calendar  year 
ir!76.  A  detailed  discussion  of  this 
survey  and  the  information  obtained  are 
presented  in  Section  V'  of  the 
Development  Document. 

EPA  also  obtained  data  from  N'PDES 
permit  files,  contact  with  pollution 
control  equipment  supphers,  treatability 
studies,  and  Uterature  searches. 

In  1981  the  Agency  again  updated  its 
technical  data  base  because  the  Agency 
became  aware  that  continued  progress 
had  been  made  by  the  foundry  industry 
in  the  installation  of  pollution  control 
technologies  and  in  the  abatement  of 
pollutant  discharge.  Therefore,  a  phone 
survey  was  undertaken  to  determine 
what  additional  control  equipment  had 
been  installed  during  the  1976  thru  1980 
period  and  to  determine  the  current 
costs  of  wastewater  treatment  sludge 
disposal.  Through  this  survey  the 
Agency  obtained  information  from  153 
foundries  and  found  a  continuing  trend 
towards  implementation  of  100  percent 
recycle  of  process  wastewater. 

Based  on  the  data  gathered,  the 
Agency  estimates  that  there  are  287 
direct  discharging  foundries,  327 
foundries  that  discharge  wastewaters  to 
POTWs  and  351  foundries  do  not 
discharge  process  wastewaters. 


V.  Sampling  and  Analytical  Program 

In  a  two-phase  sampling  and  analysis 
program.  EPA  checked  for  the  presence 
and  quantities  in  foundry  wastewaters 
of  the  toxic  poliutants  designated  m  the 
Clean  Water  Act.  The  Agency  also 
sampled  and  analyzed  for  conventional 
and  nonconventional  pollutants. 

Before  sampling  and  analyzing 
foundry  wastes,  H'A  isolated  specif.c 
toxic  pollutants  for  analysis.  It  was  not 
feasible  to  analyze  for  every  pollutant 
included  in  the  group  of  65  "priority" 
pollutants  and  classes  of  pollutants 
identified  in  the  Clean  Water  Act:  this 
group  potentially  encompasses 
thousands  of  specific  pollutants. 
Instead,  EPA  selected  129  specific  toxic 
pcllutants  for  study  in  this  and  other 
rulemakings.  The  criteria  for  choosing 
these  pollutants  included  the  frequency 
of  theu'  occurrence  in  water,  their 
chemical  stability  and  structure,  the 
amount  of  the  chemical  produced,  and 
the  availability  of  che.Tiical  standards 
for  measa.'-ement. 

In  addition  to  the  129  toxic  pollutants. 
EPA  sampled  for  several  other 
conventional  and  nonconventional 
pollutants  and  pollutant  properties  such 
as  total  suspended  solids;  oil  and 
grease;  pH;  iron;  ammonia;  and 
noniisted  phene'ics. 

EPA  derived  data  in  a  field  sampling 
program  dpsigned  to  determine  the 
concentrations  cf  pollutants  in  foundry 
wastewaters.  Sampled  plants  were 
selected  to  be  representative  of  the 
manufacturing  processes,  the  prevalent 
mix  of  production  among  plants,  and  the 
mplace  treatment  technologies  found  in 
the  industry.  EPA  obtained  and 
analyzed  samples  from  40  facilities. 
Before  visiting  a  plant,  EPA  reviewed 
available  plant  specific  data  on 
manufacturing  processes  and 
wastewater  treatment.  The  Agency 
selected  representative  points  to  sample 
the  raw  wastewater  leaving  the 
manufacturing  process  or  air  pollution 
control  device  prior  to  treatment  and  to 
sample  the  final  treated  wastewater 
The  Agency  prepared,  reviewed,  and 
approved  a  detailed  sampling  plan 
showing  the  selected  sample  points  and 
the  overall  sampling  procedure. 

Under  the  sampling  plan,  the  Agency 
conducted  the  sampling  in  the  following 
manner:  sampling  visits  were  made 
during  three  consecutive  days  of  plant 
operation,  with  raw  wastewater 
samples  taken  before  treatment.  Treated 
effluent  samples  were  taken  following 
application  of  in-place  treatment 
technologies.  EPA  also  sampled  plant 
intake  water  to  determine  the  presence 
of  pollutants  prior  to  contamination  by 
manufacturing  processes. 


Th:s  first  phase  of  the  sampling 
program  detected  and  quantified  waste 
constituents  included  in  the  list  of  129 
toxic  pollutants.  Wherever  possible, 
each  sample  of  an  individual  raw  waste 
stream  or  a  treated  effluent  was 
collected  by  an  automatic,  time-series 
compositor  over  three  consecutive  8  to 
24  hour  sampling  and  operational 
ptTiods  Where  automatic  compositing 
was  not  possible,  grab  samples  were 
taken  and  composited  m.anually.  The 
second  phase  of  the  sampling  program 
confirmed  the  presence  and  further 
quantified  the  concentrations  and 
pollutant  mass  loadings  of  the  toxic 
pollutants  found  during  the  f:rst  phase  of 
the  program. 

Metal  analyses  for  the  first  phase  of 
sampling  and  analysis  were  made  by 
inductively  coupled  plasma  atomic 
emission  spectrometry,  except  that  the 
standard  flameless  atomic  adsorption 
method  was  used  for  mercury.  Metals 
analyses  for  the  second  phase  were  b>  a 
combination  of  flame  and  flameless 
atomic  adsorption  methods. 

Analyses  for  cyanide  and  cyanide 
amenable  to  chlorination  were 
performed  using  methods  promulgated 
by  the  Agency  under  Section  304(h)  of 
the  Act  (304(h)  methods). 

Analysis  for  asbestos  fibers  included/ 
transmission  electron  microscopy  with 
selected  area  defraction;  results  were 
reported  as  chrysotile  fiber  count. 

Analyses  for  conventional  pollutants 
(BOD^  TSS.  pH,  and  oil  and  grease)  and 
nonconventional  pollutants  [ammonia, 
fluoride,  and  iron]  were  performed  by 
304(h)  methods 

EPA  employed  the  analytical  methods 
for  the  organic  pollutants  that  are 
described  in  a  sampling  and  analytical 
protocol,  This  protocol  is  set  forth  in 
"Sampling  and  -Xna'.ysis  Procedures  for 
Screening  of  Industrial  Effluents  for 
Priority  Pollutants",  revised  April.  1977. 

Analysis  for  total  phenols  was 
performed  using  the  4-aminoantipyrine 
(4.'\AP;  method^ 

Full  details  of  the  samp'i'^g  Hnd 
analysis  program  and  the  water  and 
wastewater  data  derived  from  that 
program  are  presented  in  Section  V  of 
the  Development  Document. 

V'l.  Industry  Subcategorization 

This  proposed  regulation 
subcategori7.es  the  industry  into  six 
subcategories,  which  encompass  19 
process  segments. 

Included  in  the  foundry  category  arc  a 
number  of  different  kinds  of  plants 
which  cast  a  variety  of  metals  and 
employ  various  metal  molding  and 
casting  techniques.  Foundries  which 
cast  dissimilar  metals,  employ  diflerent 
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manufacturing  processes  (many  of 
which  require  air  pollution  control 
devices)  have  substantially  different 
raw  waste  characteristics  and  employ 
different  process  wastewater  treatment 
and  control  technologies.  EPA 
concluded,  therefore,  that  this  category 
was  not  amenable  to  a  single  set  of 
effluent  limitations  and  standards. 
Section  IV  of  the  Development 
Document  contains  a  detailed 
discussion  of  the  factors  considered  and 
the  rationale  for  subcategorization  of  the 
foundry  category. 

In  developing  the  subcategorization 
scheme,  the  Agency  examined  the 
following  factors: 

1.  Type  of  metal  cast 

2.  Manufacturing  process 

3.  Air  pollution  sources  and  control 
devices 

4.  Water  use 

5.  Process  wastewater  characteristics 

6.  Raw  materials 

7.  Process  chemicals 

8.  Wastewater  treatabihty 

9.  Plant  size 

10.  Plant  age 

11.  Geographic  location 

12.  Non-water  quahty  impacts;  sohd 
waste  generation  and  disposal;  energy 
requirements 

The  type  of  metal  cast  is  the  principal 
factor  affecting  the  Agency's 
subcategorization  scheme.  Metals  differ, 
among  other  things,  in  physical  and 
chemical  properties.  While  ferrous 
metals  are  all  alloys  of  iron,  nonferrous 
metals,  i.e.,  aluminum,  copper,  lead, 
magnesium,  zinc,  etc.,  differ  among 
themselves  in  physical  and  chemical 
aspects  and  differ  substanHally  from  the 
aUoys  of  iron  in  most  aspects. 
Differences  in  the  physical  and  chemical 
properties  of  the  various  types  of  metal 
cast  result  in  a  diversity  of 
manufacturing  processes,  raw  materials, 
process  chemical  use,  sources  of  air 
pollution,  water  use,  and  process 
wastewater  characteristics. 
Accordingly,  the  six  subcategories 
reflect  the  six  types  of  base  metal.  EPA 
has  detennined  that  differences  in  alloys 
of  the  same  base  metal  were  not 
significant  enough  to  warrant 
subcategorization  by  alloy. 

Consideration  of  the  various 
manufacturing  processes  helped  to 
refine  the  subcategorization  scheme. 
Subcategories  based  on  metal  type  were 
divided  in  19  process  segments  to  allow 
for  dissimilar  manufacturing  processes 
among  the  different  subcategories.  In 
some  cases,  different  process  segments 
contain  different  pollutants,  requiring 
treatment  by  different  control  systems 
(e.g.  oil  and  grease  by  emulsion  breaking 
in  aluminum  die  casting  and  metal 
removal  by  precipitation  in  iron  and 


steel  melting  furnace  scrubber)  or  are 
dissimildr  with  respect  to  water  usage 
dnd  flow  rates.  The  proposed 
subcategorization  scheme  reflects  these 
differences. 

Each  subcategory  follows  the  some 
basic  process  of  remelting  the  metal  or 
its  allov  to  form  a  cast  intermediate  or 
final  product  by  pouring  or  forcing  the 
molten  metal  info  a  mold  (except  for 
ingots,  pigs,  or  other  cast  shapes  related 
to  primary  metal  smelting). 

The  proposed  subcategories  for  the 
foundry  industry  are  as  follows: 

(1)  Subpart  A — Aluminum  Casting 
Subcategory.  Aluminum  casting 
operations  involve  5  manufacturing 
process  segments  that  are  sources  of 
process  wastewater,  investment  casting, 
melting  furnace  scrubber,  casting 
quench,  die  casting,  and  die  lube. 

(2)  Subpart  B — Copper  Casting 
Subcategory'.  Copper  casting  operations 
involve  2  manufacturing  process 
s»^gments  that  are  sources  of  process 
wastewater;  dust  collection  scrubber, 
and  mold  cooling  and  casting  quench. 

(3)  Subpart  C — Iron  and  Steel  Casting 
Subcategory.  In  the  Iron  and  Steel 
Casting  Subcategory  5  manufacturing 
process  segments  are  sources  of  process 
wastewater:  dust  collection  scrubber, 
melting  furnace  scrubber,  slag  quench, 
mold  cooling  and  casting  quench  and 
sand  washing. 

(4)  Subpart  D — Lead  Casting 
Subcategory.  In  the  Lead  Casting 
Subcategory  3  manufacturing  process 
segments  are  sources  of  process 
vvdstevvaten  melting  furnace  scrubber, 
continuous  strip  casting,  and  grid 
casting  scrubber. 

15)  Subpart  E — Magnesium  Casting. 
.Magnesium  casting  involves  2 
manufacturing  process  segments  that 
are  sources  of  process  wastewater 
grindmg  scrubber,  and  dust  collection 
scrubber. 

(8)  Subpart  F— Zinc  Casting.  In  the 
Zmc  Casting  Subcategory  2 
manufacturing  process  segments  are 
sources  of  process  wastewater  casting 
quench,  and  melting  furnace  scrubber. 

VII.  Available  Wastewater  Control  and 
Treatment  Technology 

A.  Status  of  In-Place  Technology 

In-place  treatment  technologies  in  the 
foundry  industry  vary  widely.  Many 
plants  have  eliminated  the  discharge  of 
process  wastewater.  These  plants  have 
either  eliminated  the  use  of  process 
water  entirely  or  have  installed 
treatment  technologies  consisting  of 
simple  settling  tanks  or  lime  and  settle 
equipment  followed  by  100%  recycle  of 
process  wastewater.  Other  plants  have 
installed  treatment  technologies  to  treat 


discharges  designed  to  meet  permit 
limitations.  In  some  cases,  oil  skimming 
devices  have  been  added  to  the  settling 
tanks  to  remove  oil.  Some  plants  have 
installed  other  physical/chemical 
treatment  technologies  including 
flocculation,  filtration,  emulsion 
breaking  and  carbon  adsorption.  About 
80  percent  of  the  plants  in  the  industry 
have  installed  little  or  no  equipment  lo 
control  discharges  of  pollutants. 

The  phone  survey  conducted  in  1981 
to  update  the  Agency's  technical  data 
base  revealed  that  foundries  had 
increased  their  water  pollution  controls 
between  1976  and  1980  and  indicated 
several  trends;  the  most  significant  of 
these  was  the  ebmination  of  the 
discharge  of  pollutants  from  all  or  some 
of  the  foundry  water  pollution  sources. 
About  25%  of  the  153  plants  contacted 
have  eliminated  the  discharge  of  process 
wastewater  from  one  or  more  of  their 
manufacturing  processes  through 
complete  recycle  of  process  wastewater. 

More  specific  details  of  the  results  of 
the  1981  phone  survey  are  contained  in 
Section  V  of  the  Development  Document 
and  in  the  Administrative  Record  for 
this  rulemaking. 

B.  Control  Technologies  Considered 

To  control  the  level  of  pollutants  at 
the  BPT,  BAT.  NSPS,  PSES,  and  PSNS 
levels  of  treatment,  various  treatment 
systems  were  evaluated.  These 
treatment  systems  are  discussed  in 
detail  in  Section  VII  of  the  Development 
Document.  Some  of  these  include  in- 
plant  controls;  however,  most  involve 
the  installation  of  additional  add-on 
treatment  components  followed  by 
recycle  of  process  wastewater. 

In-plant  controls  are  available  and  in 
use  in  many  plants  and  as  a  result,  are 
being  incorporated  into  the  treatment 
models  at  the  BPT,  BAT,  NSPS,  PSES. 
and  PSNS  levels.  These  in-plant  control 
measures  include  the  reduction  of 
wastewater  generation  via  process 
water  reduction  and  recycle.  (Recycle  of 
process  wastewater  is  the  practice  of 
treating  and  returning  water  to  be  used 
again  for  the  same  purpose). 

Add-on  treatment  components 
considered  include: 

Chemical  Precipitation.  Chemical 
precipitation  generally  involves 
adjusting  pH  and  adding  flocculating 
agent  to  precipitate  out  of  solution  metal 
ions  and  certain  anions. 

Sedimentation.  Sedimentation  is  a 
process  which  remove*  sohd  particles 
from  a  liquid  by  gravity.  This  is  done  by 
reducing  the  velocity  of  the  feed  stream 
in  a  large  volume  tank,  clarifier,  lagoon 
or  other  similar  device  so  that 
gravitational  settling  can  occur. 
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Chemical  precipitation  and 
sedimentation  is  generally  referenced  in 
this  notice  as  Ume  and  settle  technology. 

Oil  skimming.  Oil  and  other  materials 
with  a  specific  gravity  less  than  water 
often  float  unassisted  to  the  surface  of 
the  wastewater.  Skimming  removes 
these  floating  wastes  usually  in  a  tank 
designed  to  allow  floating  debris  to  rise 
while  the  water  flows  to  an  outlet 
located  below  the  floating  layer.  A 
variety  of  devices  are  used  to  remove 
the  floating  layer  from  the  surface. 

Chemical  emulsion  breaking. 
Chemical  emulsion  breaking  is  used  to 
break  stable  oil  water  emulsions.  By 
adding  chemicals,  and  adjusting  the  pH, 
the  oil  water  attraction  induced  in  the 
emulsion  is  diminished  allowing  the  oil 
fraction  to  separate  and  float  on  the 
water  fraction  where  it  can  be  skimmed 
off. 

Carbon  adsorption.  The  use  of 
activated  carbon  to  remove  dissolved 
organics  is  one  of  the  most  efficient 
organic  pollutant  removal  processes 
available.  The  carbon  removes 
contaminants  from  water  by  the  process 
of  adsorption  or  the  attraction  and 
accumulation  of  one  substance  on  the 
surface  of  another.  Activated  carbon 
preferentially  adsorbs  organic 
compounds  and  because  of  this 
selectivityris  particularly  effective  in 
removing  organic  compounds  from 
aquenous  solution. 

C  Treatment  Effectiveness 

The  Agency  has  a  limited  amount  of 
effluent  analytical  data  from  foundries. 
Nearly  half  of  the  plants  sampled  during 
'he  sampling  program  did  not  have 
effluents  to  sample  bacause  they  recycle 
100  percent  of  their  wastewater. 

To  develop  proposed  effluent 
limitations  and  standards  for  the 
process  segments  with  an  allowable 
discharge  allowance,  the  Agency 
evamined  the  technologies  treating 
foundrj'  wastewaters  and  compared  the 
performance  of  these  technologies  with 
the  performance  of  identical 
technologies  found  in  other  industries 
with  wastewater  characteristics  similar 
to  those  of  foundry  wastewaters. 

The  other  industries  with  wastewaters 
similar  to  foundry  wastewaters  are: 
Copper  and  aluminum  forming,  battery 
manufacturing,  porcelain  enameling,  and 
coil  coating.  The  Agency  has  assembled 
a  combined  treatment  effectiveness  data 
base  for  lime  and  settle  technology 
compiled  from  effluent  data  from  plants 
in  these  industries.  This  data  base  is 
referred  to  as  the  "combined  metal  data 
base."  The  Agency  is  transferring  from 
these  industries  to  4  process  segments  of 
the  Foundry  Category.  These  process 
segments  are  aluminum  investment 


casting,  melting  furnace  scrubber  and 
die  casting  and  zinc  melting  furnace 
scrubbers. 

The  wastewaters  from  these  4  process 
segments  are  similar  to  the  wastewaters 
of  the  plants  in  the  combined  metals 
data  base  with  respect  to  suspended 
solids,  zmc.  and  (for  aluminum  die 
casting)  lead  These  wastewaters 
contain  similar  ranges  of  these  metals 
and  solids  which  can  be  readily 
.-emoved  by  lime  and  settle  technology 

The  Agency  compared  the  available 
treatment  performance  data  for  these  4 
process  segments  and  compared  it  to  the 
perfoimance  data  of  the  combined 
metals  data  base.  For  aluminum 
investment  casting  and  melting  furnace 
and  zinc  melting  furnace  process 
segments  the  .Agency  found  the 
perfor.Tiance  of  the  lime  and  settle 
treatment  sjstems  at  the  sampled  plants 
to  he  inadequate  compared  to  other  well 
operated  lime  and  settle  treatment 
systems  whose  performance  is  included 
in  the  combined  metals  data  base.  For 
example,  the  effluent  solids 
concentration  of  the  treatment  systems 
for  the  3  process  segments  mentioned 
above  exceeds  the  maximum  effluent 
level  of  the  combined  metals  data  base 
for  5  out  of  the  6  sampling  days  at  the 
plants  sampled.  For  the  one  sampling 
day  below  the  maximum  value,  the 
effluent  solids  concentrations  at  the 
sampled  plant  exceeds  the  monthly 
average  values  by  35  and  74  percent 
respectively.  The  performance  of  the 
treatment  systems  at  these  plants  is 
considered  to  be  inadequate. 

For  alummum  die  casting  the 
pe-formance  of  the  one  plant  with  lime, 
settle  and  filter  technology  (plant  17089) 
is  nearly  identical  to  or  better  than  the 
performance  of  lime,  settle  and  filter 
technology  in  the  combined  metals  data 
base  For  example,  the  effluent 
suspended  solids  level  at  the  sampled 
plant  for  all  three  sampled  are  13  mg/1, 
10  mg/l,  and  3  mg/1  respectively.  These 
concentrations  are  below  the  maximum 
value  of  15  mg/1  for  the  combined  data 
base  For  two  of  the  three  days  the 
solids  concentration  is  below  the  30  day 
average  value  of  10  mg/1  of  the 
combined  date  base.  For  one  day,  the 
sampled  concentration  of  12  mg/I 
exceeds  the  30  day  average  by  3  mg/1. 
The  zinc  effluent  concentration  of  0.45, 
0.14,  0.13  for  the  three  days  of  sampling 
is  well  below  both  the  30  day  (0.31  mg/1) 
and  1  day  maximum  (1.2  mg/1)  values  of 
the  combined  data  base. 

Because  data  from  the  one  plant  with 
properly  operating  technology  does  not 
provide  an  adequate  statistical  base  for 
establishing  limitations  for  this  process 
segment,  we  have  based  limitations  on 
the  treatment  effectiveness  data  in  the 


combined  metals  data  base  The  results 
noted  above  from  one  plant  in  the 
process  segment  indicate  that  the 
recommended  technology  will  achieve 
results  equal  to  that  achieved  in  the 
plants  from  which  the  combined  metals 
data  base  was  compiled. 

Technologies  which  could  be  added  to 
the  ni^  level  of  control  have  also  been 
evaluated  for  B.\T.  NSPS,  PSES.  and 
FS.NS  Some  of  these  technologies  for 
control  of  the  toxic  pollutants  include: 
chemical  oxidation,  granular  activated 
carbon  (carbon  adsorption),  and 
pressure  filtration.  Details  on  these 
treatment  systems  are  presented  in 
Section  X  of  the  Development 
Document. 

VIll  Best  Practicable  Control 
Technology  Currently  .\vailabie  (BPT) 

A.  General  Criteria  and  Methodology 

The  factors  considered  in  identifying 
BPT  include  the  total  cost  of  application 
of  technology  in  relation  to  the  effluent 
reduction  benefits  of  the  technology,  the 
age  of  equipment  and  facihties  involved. 
the  process  employed,  the  engineering 
aspects  of  the  application  of  the  various 
types  of  control  techniques,  process 
changes,  non-wafer  quality 
environmental  impacts  (including  energy 
requirements),  and  other  factors  the 
Administrator  considers  appropriate.  In 
general,  the  BPT  technology  levels 
represent  the  average  of  the  best 
existing  performances  of  plants  of 
various  ages,  sizes,  processes,  or  other 
common  charactenstics.  Where  existing 
performance  is  uniformly  inadequate, 
BPT  may  be  established  through  transfer 
of  technology  from  a  different 
subcategory  or  category  See  Tanners' 
Council  of  America  v.  Tram.  [540  F.  2d 
1188.  4th  Cir  1976).  BPT  may  include 
process  changes  or  internal  controls 
where  such  measures  are  common 
industry  practice. 

The  cost  benefit  inquiry  for  BPT  is  a 
limited  balancing,  committed  to  F.PA's 
discretion,  which  does  not  require  the 
Agency  to  quantify  benefits  in  monetary 
terms  See.  e.g  .  American  Iron  end  Steel 
Insatute  v.  EPA.  52frF,  2d  1027  (3d  Cir. 
1975).  In  balancing  costs  in  relation  to 
effluent  reduction  benefits,  EP.A 
considers  the  volume  and  nature  of 
discharges  expected  after  application  of 
Bl^T.  the  general  environmental  effects 
of  the  pollutants,  and  the  cost  and 
economic  impacts  of  the  required 
pollution  control  level.  The  Act  does  not 
require  or  permit  consideration  of  water 
quality  problems  attributable  to 
particular  point  sources  or  industries  or 
water  quality  improvements  in 
particular  water  bodies.  Therefore,  EPA 
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has  not  considered  these  factors.  See 
Weyerhauaer  Company  v.  CostJe,  590  F. 
2d  1011  (D.C  Cir.  1978). 

The  initial  step  in  the  deveiopment  of 
BPT  involves  a  review  of  technologies 
available  for  the  removal  of  pollutants 
characteristic  of  foundry  process 
wastewaters.  These  technologies  are 
simple  settling,  lime  and  settle,  chemical 
emulsion  breaking,  carbon  adsorption 
and  the  other  technologies  discussed 
previously  under  the  status  of  in  place 
technologies.  Each  technology  was 
evaluated  in  terms  of  the  degree  of 
effluent  reduction  attainable  through  its 
application  to  plants  within  a 
subcategory  and  within  a  subcategory 
process  segment.  In  a  few  instances,  the 
projjosed  BPT  limitations  are  based  on 
technology  transferred  from  one  process 
segment  to  another.  Such  technology 
transfers  are  detailed  below  and  in 
section  IX  of  the  Development 
Document. 

B.  Proposed  BPT  Limitationa 

1.  General.  EPA  is  proposing  BPT 
limitations  for  18  process  segments  of  all 
six  subcategories.  (For  one  process 
segment,  lead  continuous  strip  casting. 
there  are  no  direct  dischargers;  therefore 
EPA  is  not  proposing  BPT  limitations  for 
this  process  segment.) 

EPA  is  proposing  complete  recycle  (no 
discharge)  of  process  wastewater 
pollutants  for  14  process  segments:  9 
process  segments  of  the  iron  and  steel. 
copper  and  magnesium  casting 
subcategories  and  5  process  segments 
associated  with  the  other  4 
subcategories.  These  five  other  process 
segments  are:  the  aluminum  casting 
quench  and  die  lube,  lead  melting 
furnace  scrubber  and  the  lead  grid 
casting  scrubbers,  and  the  zinc  casting 
quench  process. 

EPA  is  proposing  BPT  limitations  and 
standards  for  the  remaining  4  process 
segments  based  on  treatment  followed 
by  some  discharge  of  pollutants.  These  4 
process  segments  are:  Aluminum 
investment  casting,  melting  furnace 
scrubber,  and  die  casting,  and  zinc 
melting  furnace  scrubber.  Discharges 
would  be  allowed  for  these  process 
segments  because  lOG  percent  recycle 
has  not  been  demonstrated  for  the  first 
three  process  segments,  and  technology 
for  implementing  100  percent  recycle 
cannot  easily  be  transferred.  Complete 
recycle  has  been  demonstrated  in  one 
zinc  melting  furnace  scrubber  process 
and  is  considered  under  BAT. 

Proposed  BPT  limitations  would  result 
in  the  removal  of  an  estimated  285.3 
thousand  kilograms  per  year  of  toxic 
pollutants,  and  4.2  milhon  kilograms  per 
year  of  other  pollutants  (primarily 
suspended  solids  and  oils  and  greases). 


The  Agency  estimates  that  investment 
costs  for  BPT  are  $44.6  million  (first 
quarter  1982  dollars).  Total  annual  costs 
are  estimated  to  be  $10.7  milUon.  EPA 
estimates  that  10  plant  closures  may 
result  from  compliance  costs  associated 
with  BPT.  EPA  estimates  a  loss  of 
approximately  188  jobs  if  these  closures 
occurred. 

2.  BPT  of  100  percent  recycle  for  14 
Process  Segments.  One  hundred  percent 
recycle  is  demonstrated  extensively 
throughout  9  process  segments.  For  five 
other  process  segments,  technology 
transferred  from  other  foundry  process 
.segments  can  achieve  100  percent 
lecycle.  The  number  of  plants  achieving 
1(X)  percent  recycle  in  the  9  process 
segments  ranges  from  20  percent  for 
sand  washmg  processes  to  80  percent 
for  lead  melting  furnace  scrubber. 
.Specific  details  about  these  plants  are 
summanzed  in  Section  III  of  the 
Deveiopment  Document. 

No  discharge  of  process  wastewater  is 
achieved  by  plants  in  the  industry  in  a 
variety  of  ways,  the  most  common  of 
which  are  simple  settling  and  complete 
recycle  or  lime  and  settle  technology 
with  complete  recycle.  Oil  removal 
equipment  for  some  process  segments  is 
also  used.  The  proposed  BPT  limitations 
rire  based  upon  these  technologies. 
Simple  settling  and  100  percent  recycle 
IS  the  basis  for  BFr  limitations  for 
twelve  of  the  fourteen  process  segments 
for  which  no  discharge  would  be 
allowed.  Lime  and  settle  followed  by 
100  percent  recycle  is  the  basis  for  BPT 
limitations  for  the  ferrous  melting 
furnace  scrubber  process  segment.  Die 
lubricant  reclamation  through  cyclonic 
separation  and  recycle  is  the  basis  for 
BFT  limitations  for  the  aluminum  die 
lut)e  process  segment.  Appendix  B  of 
this  notice  lists  the  pollutants  proposed 
for  specify  regulation. 

The  Agency  has  concluded  that  100 
percent  recycle  is  technically  and 
economically  feasible  for  fourteen 
process  segments.  These  conclusions  are 
based  on  several  sources  of  information. 
Plant  supplied  information  via  data 
collection  questionnaires  and  data 
collerted  at  plant  visits  serve  as  the 
primary  technical  basis.  Many  plant 
visits  confirmed  the  practice  of  100 
percent  recycle  when  reported  in  the 
lirita  quesfioTinatre.  For  many  of  the 
plants  not  visited,  other  sources  of 
information  confirming  the  feasibility  of 
no  discharge  was  sought.  Several  EPA 
regions  and  State  environmental 
authonties  supplied  information.  In 
addition,  three  engineering  design  firms 
were  contacted  which  design  100 
percent  recycle  treatment  systems  for 
foundries  and  other  similar  plants. 
Client  lists  of  these  firms  were  obtained 


and  confirmatory  phone  calls  made  to 
verify  that  100  percent  recycle  was 
feasible  and  was  being  used  widely  in 
foundries.  Finally,  for  some  plants  which 
furnished  confusing  information  follow- 
up  phone  calls  were  made  to  determine 
if  the  plant  was  in  fact  achieving  no 
discharge  of  process  wastewater. 

Most  of  the  technical  data  were 
collected  in  1978.  The  Agency  updated  a 
portion  of  its  data  base  to  reflect  the 
degree  of  treatment  technology  in  place 
as  of  1980.  The  Agency  obtained 
information  from  153  plants  previously 
surveyed  and  found  a  continuing  trend 
toward  complete  recycle  of  process 
wastewater. 

During  plant  visits  and  in  phone  calls 
to  many  plants,  inquiries  were  made  to 
identify  possible  operating  and 
maintenance  problems,  and  the 
solutions  implemented  to  overcome  the 
problems  encountered  by  plants  with 
100  percent  recycle  of  process 
wastewater.  Information  from  plants 
operating  under  conditions  of  high  total 
dissolved  solids  or  other  conditions 
conducive  to  fouling  and  scaling  of 
pipes,  pumps,  air  pollution  control 
equipment,  and  related  equipment 
indicates  that  through  periodic 
maintenance,  maintaining  a  proper 
water  balance  within  the  recycle 
systems  and  properly  operating  a  well- 
designed  treatment  system  (for  example, 
controlling  pH  within  recommended 
limits  and  adding  biocides  when 
needed),  fouling  and  scaling  conditions 
are  manageable  plant  operating 
problems  and  within  the  scope  of 
routine  maintenance  activity. 

Additionally.  EPA,  as  part  of  its 
sampling  and  analysis  effort,  analyzed 
wafer  chemistry  data  which  indicate 
that  many  plants  operating  at  100 
percent  recycle  are  operating 
successfully  under  severe  fouling  or 
scaling  conditions.  Details  of  these 
analyses  are  in  Section  IX  of  the 
Development  Document.  Many  plants 
have  operated  for  many  years  with  100 
percent  recycle  of  process  wastewater. 

For  five  process  segmnts  (aluminum 
casting  quench,  copper  mold  cooling  and 
casting  quench,  lead  grid  casting 
scrubber,  and  magnesium  grinding  and 
dust  collection  scrubbers)  100  percent 
recycle  is  based  on  transfer  technology 
from  another  foundry  process  segment. 
Most  plants  provide  little  or  no 
treatment  for  these  processes. 
Therefore,  the  Agency  concluded  that 
treatment  was  uniformly  inadequate 
Treatment  information  from  other 
processes  was  examined  to  determine 
an  appropriate  transfer  of  treatment 
technology.  For  the  above  process 
segments  EPA  has  transferred 
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technology  from  the  Mknring  process 
segments:  &om  zinc  casting  quench  to 
aluminum  casting  quench;  from  ferrous 
mold  cooling  and  rafting  quench  to 
copper  mold  cooling  and  casting  quench; 
from  lead  melting  furnace  scrubbers  to 
lead  grid  casting  scrubbers;  from  ferrous 
dust  collection  scrubbers  to  magnesium 
grinding  and  dust  collection  scrubbers. 
EPA  has  examined  the  wastewaters 
from  these  processes  and  determined 
that  the  wastewater  between  the 
respective  processes  are  similar  in  all 
material  respects. 

After  consideration  of  the  engineering 
aspects  of  transferring  this  technology, 
the  Agency  concludes  that  the 
performance  of  the  technology 
transferred  would  be  substantially  equal 
to  the  performance  achieved  in  the 
process  from  which  it  is  transferred 

3.  BPT  for  Other  Process  Segments. 
For  four  process  segments,  BPT  will  be 
based  upon  treatment  and  some 
discharge.  Generally,  this  treatment 
consists  of  settling  and  partial  recycle  or 
lime  and  settle  technology,  oil  removal 
where  required,  and  partial  recycle. 

a.  Aluminum  Investment  Casting:  EPA 
IS  basing  proposed  BPT  limitations  for 
aluminum  investment  casing  on  the 
combined  metals  data  base  for  lime  and 
settle  technology  and  the  average 
efluent  flow  of  the  investment  casting 
plants  with  the  lowest  effluent  flows.  No 
aluminum  investment  casting  plants 
recycle  process  wastewater  and  EPA  is 
not  basing  effluent  limitations  on  the  use 
of  rerycle  following  lime  and  sftMe 
treatment.  No  investment  casting  plants 
recycle  process  wastewater  and  only 
one  plant  has  any  degree  of  tn^atment  in 
place:  it  has  lime  and  settle  technology 
The  Agency  used  the  combined  metals 
data  base  to  set  BPT  limitations  liecausf 
the  operation  of  lime  and  settle 
technology  at  the  one  plant  in  the 
process  segment  with  technology  in 
place  was  judged  to  be  poor.  EP.A  is 
proposing  aluminum  investment  casting 
effluent  BPT  limitations  for  total 
suspended  solids,  oil  and  grease  and  pf  i. 
EP.-X  estimates  proposed  BPT 
compliance  costs  for  aluminum 
investment  casting  of  $2.3  million  for 
capital  investment  and  $411,500  for 
annual  operating  costs.  Proposed  BPT 
would  result  in  the  removal  of  857.4 
kilograms  per  year  of  conventional  and 
nonconvenbonal  pollutants.  No  toxic 
organic  pollutants  were  found  in 
aluminum  investment  castmg 
wastewaters.  Copper  and  zinc  detected 
in  investment  casting  raw  wastewaters. 
are  present  at  levels  below  those 
achievable  with  lime  and  settle  and 
filtration  technology. 

b.  Aluminum.  Melting  Furnace 
Scrubbers:  Proposed  BPT  limitations  for 


aluminum  melting  funtace  scrubbers  are 
based  on  lime  and  settle  technology 
with  oil  skimming.  The  proposed 
limitations  fcH'  suspended  solkla  and  oil 
and  grease  and  pH  are  derived  from  the 
combined  metals  data  base  and  the 
average  recycle  and  effluent  flows  at 
plants  with  the  greatest  degree  of 
recycle  for  this  process;  that  is  95 
percent  recycle.  Sixty  percent  of  these 
plants  extensively  recycle  at  rales  of  at 
least  95%.  EPA  estimates  proposed  BPT 
compliance  costs  of  lime  and  settle 
techiKilogy  of  $913.6  thousand  for  capital 
investment  and  $168.0  thousand  for 
annual  operating  costs.  Proposed  BPT 
would  result  in  the  removal  of  15,868 
kilograms  per  year  of  conventional  and 
nonconventional  pollutants.  Zmc 
detected  in  the  raw  wastewaters  from 
aluminum  melting  furnace  scrubbers  is 
below  the  treatability  levels  of  lime  and 
settle  and  filter  technologies. 

c.  Aluminum  Die  Casting.  EPA  is 
basing  proposed  BPT  Limitations  for 
aluminum  die  casting  on  the  lime  settle, 
filter  and  chemical  emulsion  breaking 
technolot!ies  at  two  aluminum  die 
casting  plants,  the  combined  industry 
treatment  effectiveness  data  and  the 
average  recycle  and  effluent  flows  at 
plants  with  greatest  degree  of  recycle 
and  lowrst  effluent  flows.  Filters  are 
used  to  provide  the  necessary  water 
quality  for  recycle  rates  greater  than  80 
percent.  Die  lubricants  used  in  this 
process  are  chemical  emulsions  that 
require  chemical  emulsion  breaking  as 
demonstrated  by  several  of  the  plants  m 
■addition  I.:.'  lime  and  settle  technology. 
Highest  recycle  rsies  average  85 
percent.  EPA  ;s  proposing  effluent 
lim.itations  for  inial  suspended  solids,  oil 
and  grert.-ie,  pH,  lead,  zinc,  and  phenols 
(4.'\.\P1   Pr.iposed  BPT  compliance  costs 
are  1.B4  million  for  capital  investment 
and  507.9  thousand  annua!  operating 
costs. 

EP.'\  estimates  the  removal  of  'M)-2 
thousand  kilograms  per  year  of 
conventional  and  nonronventional 
pollutants  and  425.5  kilograms  per  year 
of  toxic  organic  and  metal  pollutants. 

d  Zmc  Melting  Fi:macp  Scrubheis 
Proposed  BPT  limitations  for  zinc 
melting  fu.mace  scrubbers  are  based  on 
the  combined  nuitais  data  base  and  the 
following  technology:  chemical  emulsion 
breaking,  skimming,  lime  and  settle,  and 
95  percent  recycle.  These  technologies 
ai  e  demonstrs  ted  m  60  percent  of  the 
plants  in  this  process  segment.  Complete 
recycle  has  been  demonstrated  by  1 
plant  wTth  a  zinc  melting  furnace 
scrubber  and  100  percent  recycle  is 
Lonside.'^d  un.ier  BAT,  EJW  is  proposing 
effluent  limitations  lor  total  suspended 
solids,  oil  and  grease,  pH,  zjnc,  and 
phenols  (4AAP).  EPA  estimates 


proposed  BPT  coinphance  costs  of 
$264.0  thousand  capital  investment  and 
$162.8  thousand  fcH-  animal  operating 
costs.  Proposed  BPT  would  result  in  the 
removal  of  26.0  thousand  kilograms  per 
year  of  convenhonal  and 
nonconventional  pollutants  and  45  9 
kilograms  per  year  of  toxic  metal 
pollutants. 

4.  Other  BPT  Options  Considfn^d  For 
the  fourteen  process  segments  for  which 
the  Agency  is  proposing  100  percent 
recycle  of  process  wastewater  at  BV\' 
the  Agency  considered  two  less 
stringent  treatment  alternatives.  These 
options  call  for  partial  recycle  and 
treatment  of  the  wastewater  not 
recycled.  Both  discharge  alternatives  are 
designed  to  be  compatible  with  existing 
in  place  treatment  technol<;gies  and  are 
based  on  solids  and  metals  removal 
technologies  currently  used  by 
foundries;  hme  and  settk.  I'he  options 
differ  by  the  extent  of  partial  recycle 
after  simple  settling.  The  wastewater 
not  recycled  is  treated  by  lime  and  settle 
technology  prior  to  discharge.  One 
option  IS  based  on  90  perceni  recycle 
and  the  other  is  based  on  50  percent 
recycle.  Oil  skimming  ae\  ices  are 
included  lor  t.iutn  options  lor  oil 
removal. 

BPT  limitations  that  would  be 
established  if  either  the  9t)  percent  or  50 
percent  recycle  opt.iin  were  selected  as 
the  basis  for  BFl  in  the  final  regulation 
would  be  based  upon  bme  and  settle 
technologies  prot>abl\  using  treatment 
effectiveness  data  fr^m  ihe  combined 
metals  data  base  The  effi  Jen: 
limitations  that  pmbat.lv  wouid  tie 
established  it  either  the  90  percent  or  50 
percent  recycle  option  w-re  selected  are 
detailed  m  Section  LX  of  'iie 
Development  Doc,.menl.  The  Agency 
did  not  sample  the  effectiveness  of  lime 
and  settle  technology  in  plants  for  which 
TOO  percent  recycle  is  proposed  since  so 
many  foundries  with  those  process 
segments  were  achieving  100  percent 
recyt  le.  Accordingly,  the  only  data  that 
indicate  what  lime  and  settle  is 
achieving  m  the  category  was  dcnved 
.  from  the  process  segments  for  which 
some  discharge  would  be  allowed  at 
BPT  and  PSES.  As  was  mentioned 
previously,  that  data  geiieraliy  indicate 
that  the  performance  of  the  technology 
is  uniformly  madequale. 

The  wastewaters  of  the  prcx.ess 
segments  for  which  lOiJ  p*>rcei;i  recycle 
is  proposed  for  BFF  (and  tor  F'SES)  is 
similar  to  the  wastewatei-s  of  the 
categories  from  which  the  combined 
metais  data  base  was  compiled,  ano  the 
processes  and  technologies  used  in 
these  process  segments  are  similar  to 
the  processes  and  technolojoes  used  in 
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the  categories  from  which  the  combined 
data  base  was  compiled.  Where  plants 
have  installed  waste  treatment 
technologies  but  have  not  implemented 
100  percent  recycle,  lime  and  settle 
treatment  technology  and  partial  recycle 
is  the  most  frequently  selected 
technology.  Therefore,  the  Agency 
believes  that  the  combined  data  base 
shows  the  treatment  effectiveness  that 
lime  and  settle  would  achieve  in  the 
foundry  process  segments  for  which  100 
percent  recycle  is  being  proposed. 

The  Agency  compared  100  percent 
recycle  with  the  two  discharge  options 
and  concluded  that  100  percent  recycle 
is  preferable,  based  on  the  extent  to 
which  100%  recycle  is  practiced  and  on 
cost  and  pollutant  removal 
considerations.  However,  comments  are 
solicited  on  these  and  other  treatment 
technologies  as  possible  bases  for  BPT. 

The  Agency  examined  its  data  base 
and  found  that  approximately  228  (80 
percent)  of  the  287  direct  dischargers, 
other  than  those  that  practice  100 
percent  recycle,  have  little  or  no 
treatment  in  place  or  have  only  simple 
settling  and  partial  recycle  with  a 
discharge.  Seven  percent  of  these 
dischargers  (21  plants]  pow  have  lime 
and  settle  treatment  in  place  with 
recycle  rates  of  90  percent.  The 
remaining  (thirteen  percent)  of  these 
dischargers  (38  plants)  have  lime  and 
settle  technology  in  place  but 
predominantly  do  not  recycle  their 
treated  wastewater.  Those  few  plants 
that  do  recycle  do  so  at  rates  of  less 
than  40  percent  Using  this  treatment  in 
place  information,  the  Agency  estimated 
for  each  of  the  two  options  the  capital 
and  annual  costs  to  industry,  the 
amounts  of  pollutants  discharged  into 
waterways  and  POTWs.  the  amounts  of 
sludge  generated  and  the  amount  of 
energy  consumed. 

For  plants  with  little  or  no  treatment 
in  place.'it  is  substantially  less  costly  to 
install  simple  settling  with  100  percent 
recycle  than  it  is  to  install  hme  and 
settle  treatment  with  either  90  percent  or 
50  percent  recycle.  For  example,  for  a 
mediimi-sized  ferrous  foundry  with  no 
existing  technology  for  treating  dust 
collection  scrubber  wastewater,  simple 
settling  with  100  percent  recycle  would 
require  capital  costs  of  $159,400  (1982 
dollars)  and  aimual  costs  of  $128,000. 
Technology  would  be  a  dragout  tank 
and  recycle  pumps  and  piping.  The 
comparative  figures  for  installing  and 
operating  equipment  for  the  90  percent 
and  50  percent  recycle  options  are 
significantly  higher.  For  the  90%  recycle 
option,  capital  costs  would  be  $331,000 
and  annual  costs  would  be  $159,500. 
Technobgy  for  treatment  of  the  10 


percent  discharge  would  include 
chemical  feed  equipment,  a  clarifier.  and 
a  vacuum  filter.  For  the  50  percent 
recycle  option,  capital  costs  would  be 
5482,400  and  annual  costs  would  be 
$187,600;  technology  would  be  the  same 
as  for  the  90  percent  recycle  option,  but 
the  chemical  feed  equipment,  clarifier 
and  vacuum  filter  would  be  larger.  Costs 
are  higher  for  the  50  percent  recycle 
option  because  the  treatment  system 
must  be  larger  to  treat  five  time  as  much 
water 

For  the  alternatives  with  recycle  of 
less  than  100  percent,  annual  operating 
costs  increase  due  to  greater  capital  and 
depreciation  costs,  and  chemical  costs. 
and  slightly  greater  sludge  disposal 
costs  because  of  the  greater  sludge 
volume  and  sludge  dewatering 
equipment  made  necessary  due  to  the 
lime.  A  comparison  of  the  options  with 
respect  to  a  typical  medium  size  foundry 
with  simple  settling  and  partial  recycle 
in  place  gives  similar  results.  The  range 
of  cost  differences  between  the  two 
options  remains  about  the  same  as  the 
previous  example. 

The  analysis  of  the  two  discharge 
options  assumed  that  plants  would 
choose  the  least  costly  method  of 
complying  with  BPT  limitations.  Thus, 
total  costs  and  pollutant  removals  were 
calculated  based  on  the  fact  that  the 
vast  majority  of  plants  subject  to  BPT 
requirements  have  either  no  treatment  in 
place  or  only  simple  settling  and  partial 
recycle  and  the  assumption  that  these 
plants  would  install  simple  settling  and 
100  percent  recycle  in  preference  to 
partial  recycle  and  lime  and  settle 
treatment  of  water  to  be  discharged.  The 
Agency  solicits  comment  on  this 
assumption  and  specific  details  of  why 
plants  with  little  or  no  treatment  in 
place  may  not  install  complete  recycle. 
The  Agency  solicits  specific  comments 
together  with  technical  support 
documentation  identifying  process 
material  and  equipment,  air  pollution 
control  devices,  and  site  specific  factors 
such  as  sludge  disposal,  process  water 
quality,  and  plant  layout  that  because  of 
design  characteristics  or  peculiarities 
may  not  enable  operation  at  100  percent 
recycle. 

EPA  estimates  that  BPT  compliance 
costs  for  this  regulation  incorporating 
100  percent  recycle  for  14  process 
segments  and  discharge  allowances  for 
4  process  segments  are  $44.6  million  for 
capital  investment  and  $10.7  million  per 
year  for  annual  costs  of  operation.  The 
90  percent  recycle  option  would  lower 
this  cost  to  $44.2  million  for  capital 
investment  and  $10.6  million  per  year  for 
annual  costs.  For  the  50  percent  recycle 
option,  the  total  capital  cost  would  be 


$42.3  million,  and  annual  costs  would  be 
$10.4  miUion. 

The  100  percent  recycle  option  (which 
includes  allowing  discharges  for  four 
process  segments)  provides  greater 
pollutant  removals  than  either  of  the 
two  other  options.  Proposed  BPT 
effluent  levels  would  result  in  the 
removal  of  an  estimated  285  thousand 
kilograms  per  year  of  both  toxic  metal 
and  organic  pollutants  and  4.5  million 
kilograms  per  year  of  other  pollutants, 
primarily  suspended  solids  and  oils  and 
greases.  Those  four  processes  with  a 
BPT  discharge  allowance  would 
discharge  192  kilograms  per  year  of 
toxics  and  32(X)  kilograms  per  year  of 
conventional  and  other  pollutants.  If  the 
21  direct  dischargers  with  existing  lime 
and  settle  treatment  and  90  percent 
recycle  continue  with  their  current  90 
percent  recycle  and  the  38  plants  with 
existing  lime  and  settle  treatment  and 
no  recycle  implement  90  percent  recycle, 
the  discharge  of  toxic  pollutants  would 
increase  by  an  additional  19,399 
kilograms  per  year  and  the  discharge  of 
conventional  and  other  pollutants  would 
increase  by  74,137  kilogram  per  year 
over  the  discharge  resulting  from  the  100 
percent  recycle  option. 

The  Agency  also  estimated  the 
increase  in  waste  load  discharges 
resulting  from  plants  with  existing  lime 
and  settle  technology  that  install  50 
percent  recycle.  The  discharge  of  toxic 
pollutants  would  increase  by  an 
additional  4,300  kilograms  per  year  and 
the  discharges  of  conventional  and 
nonconventional  pollutants  would 
increase  by  151,600  kilograms  per  year 
above  the  discharge  resulting  from  the 
90  percent  recycle  option. 

The  Agency  believes  that  these 
comparisons  of  100  percent  recycle  with 
systems  that  require  less  recycle 
confirms  the  appropriateness  of  100 
percent  recycle  as  the  basis  of  the 
proposed  regulation  for  14  process 
segments.  Not  only  is  100  percent 
recycle  practiced  widely  in  the  industry: 
also  it  results  in  no  discharge  of 
pollutants  into  waterways  and  is  only 
slightly  more  costly  than  the  90  percent 
recycle  option.  The  cost  difference 
would  not  affect  plant  closures.  The  50 
percent  recycle  option's  overall  cost 
would  be  only  slightly  lower  than  100  or 
90  percent  recycle  and  it  would  result  in 
the  discharge  of  substantially  greater 
amounts  of  pollutants  than  the  100 
percent  or  90  percent  recycle  options. 
Details  of  these  comparisons  are 
presented  in  Section  IX  of  the 
development  document. 

The  Agency  evaluated  but  rejected 
two  other  types  of  options  to  100  percent 
recycle:  Simple  settling  with  no  recycle 
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tind  simple  settling  with  low  recycle 
rates.  The  Agency  does  not  consider 
ihem  possible  bases  for  final  regulation. 

The  discharge  from  simple  settling 
systems  contains  lai^  amounts  of 
conventional  and  toxic  pollutants  in  the 
range  of  375  mg/1  to  l&JXIO  mg/1  total 
suspended  sohds  and  0.15  mg/1  to  38 
mg/1  toxic  metals;  phenols  are  also 
present  in  the  range  of  0.5  mg/1  to  30.7 
mg/1.  The  discharge  of  pollutants  from 
the.se  systems  cannot  be  justified 
without  further  treatment. 

Lime  and  settle  treatment  alternatives 
'hdt  do  not  incorporate  at  least  50 
;jercent  recycle  would  result  in  the 
discharge  of  large  quantities  of 
pollutants.  Mass  based  limitations  are 
determined  by  the  product  of  treatment 
effectiveness  concentration  multiplied 
by  discharge  flow.  Lime  and  settle 
treatment  alternatives  that  contained  no 
rpcyf:le  would  discharge  twice  the  mass 
of  poliutdnis  than  similar  treatment  with 
50  percent  recycle  and  ten  times  the 
amount  of  pollutants  than  similar 
treatment  with  90  percent  recycle.  Some 
reduction  in  pollutant  discharge  could 
i)e  achieved  by  filtration  after  hme  and 
settle.  The  Agency's  analysis  showed 
that  filtration  could  decrease  the 
concentration  of  suspended  solids  by 
about  33  percent,  but  this  decrease  is 
minor  compared  to  the  pollutant 
inductions  achieved  by  recycle.  Because 
most  plants  are  recycling  extensively 
and  because  of  the  great  difference  in 
the  amount  of  pollutants  discharged 
after  50  percent  or  greater  recy(.le  and 
the  amount  discharged  after  lime  and 
s(;ttle  with  little  or  no  recycle,  the 
.Agency  does  not  consider  treatment 
ilternatives  that  include  little  or  no 
recycle  as  appropriate  bases  for  BPT 

IX.  Best  Available  Technology 
Economically  Achievable  (BAT) 

.4.  General  Criteria  and  Afethodd/ogy 

The  factors  considered  in  assessing 
best  available  technology  economically 
achievable  (BAT)  include  the  age  of 
equipment  and  facilities  involved,  the 
process  employed,  the  engineering 
aspects  of  the  application  of  various 
types  of  control  techniques,  process 
changes,  the  cost  of  achieving  effluent 
reduction,  non-water  quality 
iuivironmental  impacts  (includmg  energy 
requirements),  and  such  other  factors  as 
me  Administrator  deems  appropriate 
(Section  304(b)(2)(B)).  At  a  minimum  the 
BA  r  technology  level  represents  the 
Ivest  economically  achievable 
performance  of  plants  of  various  ages. 
.-:zes,  processes,  or  other  shared 
^liaracteriatics.  A»  with  BPT,  where 
existing  perfomuince  is  uniformly 
madequate,  BAT  limitations  may  be 


based  on  technologies  transferred  from 
a  different  subcategory  or  category.  BAT 
may  include  feasible  process  changes  or 
internal  coatrola,  even  when  such 
measures  are  not  common  industry 
practice. 

The  required  assessment  of  BAT 
considers  costs,  but  does  not  requi.'^  a 
balancing  of  costs  against  efTluent 
reduction  benefits.  (See  Weyerhceu.-it'r 
Company  v.  Costle  supra.),  11  ERC  2149, 
D.C.  Cir.  1978).  In  developing  the 
proposed  BAT  limits,  however  EPA  has 
carefully  considered  the  costs  of  BAT 
treatment.  The  Agency  has  considered 
the  volume  and  nature  of  discharges,  the 
volume  and  nature  of  discharges 
expected  after  apphcation  of  BAT,  the 
general  environmental  pfFerts  of  the 
pollutants,  and  the  costs  and  (?conomic 
impacts  of  complying  with  the  proposed 
BAT  limitations. 

Despite  this  consideration  of  costs. 
the  primary  determinant  of  BAT  is 
effluent  reduction  capability.  As  a  result 
of  the  Clean  Water  Act  of  1977.  the 
achievement  of  BAT  has  become  the 
principal  national  means  of  confru.iing 
toxic  water  pollution  from  direct 
liisch.arging  plants.  EPA  is  proposin^j 
effluent  limitations  based  on  technology 
that  will  control  these  toxic  pollutants. 

B.  Proposed  BA  T  Limitations 

For  14  subcategory  process  segments, 
the  BPT  level  of  control  results  m  100 
percent  recycle.  This  is  also  the  best 
.ivailable  technology;  therefore  B.A T  is 
<?qual  to  BPT  for  these  process  segments. 

There  are  no  direct  dischargers  in  the 
lead  continuous  strip  process  segment. 
Therefore,  no  BAT  limitations  are 
proposed  for  this  process  segment. 

The  Agency  has  considered  both 
discharge  and  nondischarge 
technologies  which  might  be  applied  at 
BAT  for  the  remaining  four  process 
segments.  These  technologies  \vere  set 
fortli  in  a  draft  development  (incument 
made  available  to  industry 
representatives  for  preliminary 
comment.  These  technologies  are  also 
described  in  detail  in  Section  X  of  the 
Development  Document  and  are 
outlined  below.  No  additional  plant 
closures  or  unemployment  effects  over 
those  that  BPT  may  cause  are  projected 
as  a  result  of  compliance  with  the  BAT 
limitations. 

The  90%  and  50%  recycle  options 
considered  as  possible  bases  for  BFF 
and  PSES  were  rejected  for  the  reasons 
set  forth  in  those  sections.  Complete 
recycle  is  economically  achievable  and 
will  remove  substantial  quantities  of 
toxic  pollutants.  A  number  of  process 
segments  would  discbarge  toxic  organic 
pollutants  (principally  phenolic 
compounds)  if  complete  recycle  were 


.not  the  basis  for  BAT.  These  pollulanls 
would  appear  m  the  range  of  0.5  irg/l  to 
.^0  7  mg/1  in  the  diacharges.  Neither  the 
tlO  '■o  nor  the  50%  recycle  option  was 
based  upon  technologies  that  would 
Heat  these  toxic  organic  pollutants.  If  a 
discharge  option  were  selected  ft>i  BAT 
and  Iht'se  pollutants  required  treatment, 
the  total  cost  of  these  options  would  l.)r 
exceed  the  cost  of  complete  recycle. 

\.  Aluminiin:  Investnwnt  Casting  BFi' 
for  this  process  segment  is  based  'ipon 
lime  and  settle  technology. 

rhe  toxic  metal  pollutants  pres<^n!  m 
the  raw  wastewater  of  alummum 
iinestment  facilities  casting  are  .it  the 
limits  of  treatability  of  well  operali-fi 
lime  and  settle  treatment  systems  ,ino 
therefore  are  not  likely  removed  b>  lh:S 
technology.  After  meeting  BPT 
limitations,  facilities  in  this  process 
segment  would  discharge  about  ?HiM)  n; 
per  year  of  conventional  and 
nonconvenfional  pollutants  and  3  35  kg 
per  year  of  toxic  metal  pollutants 

EPA  has  determined  to  exclude  this 
process  segment  from  further  rrgulation 
at  BAT  because  toxic  organic  poMiitants 
were  not  detected  or  not  present  at 
treatable  levels  and  because  the  only 
toxic  metals  detected  copper  and  zinc. 
are  present  m  amounts  too  small  to  be 
effectively  reduced  by  the  technologies 
considered, 

EPA  is  not  requiring  nitration 
following  lime  and  settle  treatment 
because  the  levels  of  copper  and  zinc 
found  in  raw  wastewate'^  are  below  the 
treatability  limits  of  filters.  The 
technology  to  achieve  liX)  percent 
recycle  cannot  readily  be  transferred  to 
this  process  segment. 

2.  Aluminum  Melting  Furnace 
Scrubber.  BPT  for  this  process  segment 
is  based  upon  lime  and  settle  with  95 
percent  recycle.  After  meeting  BPT 
limitations,  facilities  in  this  process 
segment  would  discharge  about  1100  0 
kg  per  year  of  conventional  and 
nonconventional  pollutants  and  61. 0  kg 
per  year  of  toxic  organic  and  metal 
pollutants,  primarily  2,4,5- 
Irichlorophcnol  and  zinc. 

EPA  proposes  to  exclude  this  piacuss 
segment  from  the  BAT  limitations    The 
toxic  pollutants  present  in  the  raw 
wastewaters  of  aluminum  melting 
furnace  scrubbers  are  below  the 
treatability  lim.ns  of  well  operated  lime 
and  settle  treatment  systems  or  other 
technologies  considered.  The  toxic 
iTifetal  polluidins  and  toxic  organic 
pollutants  are  present  in  amounts  too 
small  to  be  effectively  reduced  by  any  of 
the  technologies  considered.  Complete 
recycle  is  not  a  viable  BAT  option 
because  the  technology  to  achieve 
complete  recycle  has  not  been 
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demonstrated  by  aluminum  plants  with 
melting  furnace  scrubber  processes  and 
cannot  readily  be  transferred.  EPA  did 
not  consider  filtration  following  lime 
and  settle  treatment  with  a  discharge 
because  the  toxic  metal  pollutants  found 
in  raw  wastewaters  are  below  the 
treatability  limits  of  filtere.  EPA 
estimates  the  discharge  of  toxic 
pollutants  not  controlled  will  be  61.0 
kilograms  per  year. 

3.  Aluminum  Die  Casting.  BPT 
limitations  for  this  process  segment  are 
based  upon  hydroxide  precipitation- 
sedimentation,  filtration  and  chemical 
emulsion  breaking  with  35  percent 
recycle  of  process  wastewater.  EPA  is 
proposing  BAT  limitations  based  on  the 
BPT  technology  with  recycle  increased 
to  95  percent. 

BAT  limitations  would  result  in  the 
removal  of  55  kilograms  per  year  of 
toxic  organic  and  toxic  metal  pollutants 
from  the  BPT  discharge.  The  toxic 
pollutants  removed  are:  Acenaphthlene, 
2,  4,  6-trichloroethylene,  para- 
chlormetacresol,  chlorofrom,  phenol, 
butylbenzyl  phthalate,  crysene. 
tetrachloroethylene,  phenols  (4AAP), 
lead,  and  zinc.  Compliance  with  BAT 
would  require  investment  costs  of 
$26,800  and  anual  costs  of  $,360  above 
BPT. 

BAT  limitations  for  solids  and  toxic 
metal  pollutants  are  based  on  the 
combined  metals  data  base  for  lime, 
settle  and  filter  treatment  and,  for  the 
toxic  organic  pollutants,  from  treated 
efluent  data  from  die  casting  plants  with 
the  recommended  BAT  technology. 
Ninety-five  percent  recycle  is  based  on 
the  plant  with  the  highest  recycle  rate. 
Twenty  percent  of  the  die  casting  plants 
treat  their  process  wastwater  with 
chemical  emulsion  breaking  and  filters 
after  lime  and  settle. 

4.  Zinc  Melting  Fumance  Scrubber. 
BPT  limitations  for  this  process  segment 
are  based  upon  chemical  emulsion 
breaking  lime  and  settle  and  95  percent 
recycle  of  process  wastewater.  For  BAT, 
EPA  considered  two  options. 

Option  1.  BAT  option  1  would  make 
BAT  limitations  identical  to  BPT 
limitations.  Toxic  metals  and  organics 
discharged  would  be  665  kg  armually. 
Organic  toxic  pollutants,  primarily 
phenols,  are  present  in  zinc  melting 
fumance  wastewaters  at  high  levels;  1.3 
to  15.6  mg/1.  EPA  estimates  some 
organic  toxic  pollutant  removals  as  a 
result  of  chemical  emulsion  breaking  but 
is  not  able  to  quantity  the  removal 
characteristics. 

Option  2.  BAT  option  requires  the 
same  level  of  in-process  wastewater 
flow  control  and  hydroxide  precipitation 
and  sedimentation  required  for  BPT  with 
Increased  recycle  from  95  percent  to  100 


percent.  This  option  would  eliminate  the 
665  kg  per  year  of  toxic  organic,  2,  4,  6- 
trichlorophenol,  phenol  and  4AAP 
phenols,  and  zinc  pollutants  discharged 
at  BPT.  All  but  two  plants  with  melting 
fumance  scrubbers  have  recycle  rates  95 
to  100  percent.  Compliance  with  BAT 
option  2  would  .'equire  investment  of 
$49,600  and  annual  costs  of  $10,700. 

Zinc  Kf el  ting  Furnace  Scrubber  BA  T 
Selection 

EPA  has  selected  option  2  as  the  basis 
for  proposed  BAT  effluent  limitations. 
One  hundred  percent  recycle  has  been 
demonstrated  and  high  recycle  rates  are 
common  in  this  process,  and  100  percent 
recycle  will  remove  665  kg  per  year  of 
toxic  pollutants. 

X.  New  Source  Performance  Standards 
(NSPS) 

The  basis  for  new  source  performance 
standards  under  Section  306  of  the  Act 
is  the  best  available  demonstrated 
technology  (BDT).  New  plants  have  the 
opportunity  to  design  the  best  and  most 
efficient  metal  molding  and  casting 
processes  and  wastewater  treatment 
technologies,  and  Congress  therefore 
directed  EPA  to  consider  the  best 
demonstrated  process  changes,  in-plant 
controls,  and  end-of-pipe  treatment 
technologies  that  reduce  pollution  to  the 
maximum  extent  feasible. 

EPA  is  proposing  NSPS  for  all  19 
process  segments  of  all  six 
subcategories:  the  18  process  segments 
for  which  BPT  and  BAT  limitations  are 
proposed  plus  the  lead  continuous  strip 
casting  process  segment,  in  which  there 
are  no  existing  direct  dischargers.  For 
the  15  process  segments  where  proposed 
BPT  and  BAT  limitations  are  100  percent 
recycle,  pollutant  discharges  have  been 
reduced  to  the  maximum  extent 
possible.  The  Agency  has  selected  NSPS 
technology  that  is  equivalent  to  BPT/ 
BAT  technology  for  these  15  process 
segments.  BAT  technology  achieves  no 
discharge  of  process  wastewater 
pollutants  and  is  demonstrated  in  the 
industry. 

For  the  remaining  4  process  segments 
EPA  considered  and  selected  for  NSPS 
the  technologies  discussed  under  BPT 
and  BAT.  For  lead  continuous  strip 
casting  EPA  considered  the  technologies 
discussed  under  PSES  and  PSNS. 

Aluminum  Investment  Casting 

EPA  has  selected  the  equivalent  of 
BPT  as  the  best  demonstrated 
technology  fo  NSPS.  Complete  recycle 
has  not  been  demonstrated  for  this 
process  segment  and  cannot  readily  be 
transferred. 


Aluminum  Melting  Furnace  Scrubber 

NSPS  would  be  equivalent  to  BPT 
limitations.  Complete  recycle  has  not 
been  demonstrated  by  plants  with 
aluminum  melting  furnace  scrubbers. 

Aluminum  Die  Casting 

NSPS  would  be  equivalent  to  BAT 
limitations.  This  technology  and  its 
pollutant  removal  effectiveness  have 
been  demonstrated  in  this  process 
segment. 

Lead  Continuous  Strip  Casting 

NSPS  are  based  upon  lime  and  settle 
plus  a  polishing  filter  to  improve  the 
removal  of  lead.  This  technology  is 
equivalent  to  that  of  PSES  and  PSNS 
was  selected  as  the  basis  for  NSPS 
because  hydroxide  precipitation  and 
sedimentation  is  demonstrated  in  the 
process  segment  by  4  out  of  the  5  lead 
continuous  strip  casting  plants.  TSS,  oil 
and  grease,  pH  and  lead  are  regulated 
by  NSPS. 

XI.  Pretreatment  Standards  for  Existing 
Sources  (PSES) 

Section  307(b)  of  the  Act  requires  EPA 
to  promulgate  pretreatment  standards 
for  existing  sources  (PSES).  PSES  are 
designed  to  prevent  the  discharge  of 
pollutants  which  pass  through,  interfere 
with,  or  are  otherwise  incompatible  with 
the  operation  of  Publicly  Owned 
Treatment  Works  (POTW). 

The  legislative  history  of  the  1977  Act 
indicates  that  pretreatment  standards 
are  to  be  technology-based  and 
analogous  to  the  best  available 
technology  for  removal  of  toxic 
pollutants.  The  General  Pretreatment 
Regulations  that  serve  as  the  framework 
for  the  proposed  pretreatment  standards 
are  in  40  CFR  Part  403.  (See  43  FR  27736 
June  26, 1978;  46  FR  9404  Jan.  28, 1981;  47 
FR  4518  Feb.  1, 1982.) 

Before  proposing  pretreatment 
standards,  the  Agency  examines 
whether  the  pollutants  discharged  by 
the  industry  pass  through  the  POTW  or 
interfere  with  the  POTW  operations  or 
its  chosen  sludge  disposal  practices.  In 
determining  whether  pollutants  pass 
through  a  POTW,  the  Agency  compares 
the  precentage  of  a  pollutant  removed 
by  a  POTW  with  the  percentage 
removed  by  direct  dischargers  applying 
BAT.  A  pollutant  is  deemed  to  pass 
through  the  POTW  when  the  average 
percentage  removed  nationwide  by  a 
well-operated  POTW  meeting  secondary 
treatment  requirements  is  less  than  the 
precentage  removed  by  direct 
dischargers  complying  with  BAT 
effluent  limitations  for  that  pollutant. 

This  approach  to  the  definition  of  pass 
through  satisfies  two  competing 
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objectives  set  by  Congress:  that 
standards  for  indirect  dischargers  be 
equivalent  to  standards  for  direct 
dischargers,  while,  at  the  same  time, 
that  the  treatment  capability  and 
performance  of  the  POTW  be  recognized 
and  taken  into  account  in  regulating  the 
discharge  of  pollutants  from  indirect 
dischargers.  Rather  than  compare  the 
mass  or  concentration  of  pollutants 
discharged  by  the  POTW  with  the  mass 
or  concentration  discharged  by  a  direct 
discharger,  the  Agency  compares  the 
percentage  of  the  pollutants  removed  by 
the  direct  discharger.  The  Agency  takes 
this  approach  because  a  comparison  of 
mass  or  concentration  of  pollutants  in  a 
POTW  effluent  with  pollutants  in  a 
direct  discharger's  effluent  would  not 
take  into  account  the  mass  of  pollutants 
discharged  to  the  POTW  from  non- 
industrial  sources  nor  the  dilution  of  the 
pollutants  in  the  POTW  effluent  to 
lower  concentrations  from  the  addition 
of  large  amounts  of  nonindustrial 
wastewater. 

In  the  foundry  category  the  Agency 
has  concluded  that  the  toxic  metals  and 
organics  that  would  be  regulated  under 
these  proposed  standards  pass  through 
the  POTW.  The  average  percentage  of 
these  pollutants  removed  by  POTW 
nationwide  ranges  from  19  to  65  percent 
for  metals  and  up  to  95%  for  organics, 
whereas  the  percentage  that  can  be 
removed  by  a  direct  discharger  applying 
BAT  is  expected  to  be  above  70  percent 
for  metals  and  greater  than  95  percent 
for  toxic  organics.  Accordingly,  these 
pollutants  pass  through  POTW's. 

In  addition,  since  toxic  metals  are  not 
degraded  in  the  POTW  (they  either  pass 
through  or  are  removed  in  the  sludge), 
their  presence  in  the  POTW  sludge  may 
limit  a  POTW's  chosen  sludge  disposal 
method. 

The  pretreatmenf  technologies 
considered  are  the  same  as  those  for 
BAT  described  in  Sections  IX  and  X  of 
the  Development  Document  and  as 
previously  described  except  for  lead 
continuous  strip  castings. 

EPA  Is  proposing  PSES  for  15  of  the  19 
process  segments  of  all  six 
subcategories.  For  the  two  process 
segments  of  the  magnesium  subcategory 
there  are  no  indirect  dischargers;  EPA  is 
not  proposing  PSES,  For  two  process 
segments,  aluminum  investment  casting 
and  melting  furnace  scrubber,  EPA  is 
not  proposing  PSES  because  at  the         ' 
levels  of  total  suspended  solids  and  oil 
and  grease  discharged  from  these 
processes  are  considered  compatibile 
with  treatment  by  POTWs.  For  the  13 
process  segments  where  proposed  BAT 
limitations  are  based  on  100%  recycle 
the  Agency  has  selected  the  equivalent 
of  BAT  as  the  basis  for  proposed  PSES. 


EPA  is  proposing  PSES  equivalent  to 
BAT  for  aluminum  die  casting.  For  lead 
continuous  strip  casting  EPA  is 
proposing  PSES  based  on  the  lime  settle 
and  filter  technologies  as  demonstrated 
by  4  of  the  5  continuous  strip  casting 
plants.  Proposed  PSES  would  remove  6.9 
kg  per  year  of  lead.  Compliance  with 
PSES  would  require  investment  costs  of 
$19,300  and  annual  costs  of  $9,500. 

In  all  subcategories  the  equipment 
required  for  the  selected  pretreatment 
option  is  of  reasonable  size,  appropriate 
for  installation  within  an  urban  plant 
that  discharges  to  POTW.  Urban  plans 
may  not  have  the  room  to  install  settling 
ponds  so  clarifiers  and  settling  tanks  are 
used  in  the  treatment  models. 

To  comply  with  PSES,  EPA  estimates 
that  total  capital  investment  would  be 
$48.1  million  and  that  armual  costs 
would  be  $11.52  miUion,  including 
interest  and  depreciation.  EPA  estimates 
15  potential  plant  closures  resulting  from 
PSES.  EPA  also  estimates  316  job  losses 
as  a  result  of  these  closures.  The  Agency 
has  determined  that  the  effluent 
reduction  benefits  associated  vdth 
compliance  with  pretreatment  standards 
JDStify  these  costs. 

For  the  13  process  segments  for  which 
the  Agency  is  proposing  100  percent 
recyle  of  process  wastewater  as  the 
basis  for  PSES,  the  Agency  considered 
two  less  stringent  trentment 
alternatives.  These  are  the  same 
alternatives  as  were  considered  as 
bases  for  BPT  and  are  discussed  fully  in 
the  BPT  section  of  this  preamble.  A 
comparison  of  these  alternatives  with 
the  proposed  PSES  standards  based 
upon  100  percent  recycle  is  as  follows: 

The  90  percent  recycle  alternative 
would  require  capital  costs  of  S47.8 
million  and  annual  costs  of  $11.5  million. 
If  the  19  indirect  dischargers  with 
existing  lime  and  settle  treatment  and  90 
percent  recycle  continue  with  their 
cuirent  90  percent  recyle  and  plants 
with  existing  lime  and  settle  and  no 
recycle  implement  90  percent  recycle  the 
discharge  of  toxic  pollutants  would 
increase  by  an  additional  17.4  thousand 
kilograms  per  year  and  the  discharge  of 
conventional  and  other  pollutants  would 
increase  by  48.7  thousand  kilograms  per 
year  over  the  discharge  resulting  from 
the  100  percent  recycle  option. 

The  50  percent  recycle  alternative 
would  require  capital  costs  of  $47.6 
million  and  annual  costs  of  Sll.5  million. 
The  Agency  also  estimated  the  increase 
in  waste  load  discharges  resulting  from 
the  9  plants  with  existing  lime  and  settle 
technology  that  install  50  percent 
recycle.  The  discharge  of  toxic 
pollutants  would  increase  by  an 
additional  541  kilograms  per  year  and 
the  discharges  of  conventional  and 


nonconventional  pollutants  would 
increase  by  17,700  kilograms  per  year 
above  the  discharge  resulting  from  the 
90  percent  recycle  option. 

The  Agency  is  proposing  PSES  based 
upon  100%  recycle  rather  than  on  either 
of  the  other  treatment  alternatives 
because  100%  recycle  is  achievable  and 
will  result  in  additional  pollutant 
removals.  PSES,  like  BAT.  should 
represent  the  best  existing  performance 
in  the  industrial  category  or 
subcategory.  As  was  true  for  BPT,  for 
most  indirect  dischargers  for  which  IIXJ 
percent  recycle  forms  and  the  basis  ot 
PSES,  it  will  be  less  expensive  to 
implement  100  percent  recycle  after 
sim.ple  settling  than  to  install  and 
operate  technology  that  would  achieve 
lower  recycle  but  would  treat  the 
wastewater  not  recycled. 

The  proposed  compliance  date  for 
PSES  is  two  years  after  promulgation  of 
this  regulation. 

Indirect  dischargers  with  combined 
wastestreams  subject  to  different 
categoreical  pretreatment  standards 
must  use  the  "combined  w.istestream 
formula"  set  forth  at  40  CFR  403.6(e)  in 
calculating  discharge  limits.  The 
"monthly  average"  figures  set  forth  in 
regulations  are  to  be  used  in  making 
these  calculations. 

XII.  Pretreatment  Standards  for  New 
Sources  (PSNS) 

Section  307(c)  of  the  Act  requires  EPA 

to  promulgate  pretreatment  standards 
for  new  sources  (PSNS)  at  the  same  time 
that  it  promulgates  NSPS.  These 
standards  are  intended  to  prevent  the 
discharge  of  pollutants  which  pass 
through,  interfere  with,  or  are  otherwise 
incompatible  with  a  POTW.  New 
indirect  dischargers,  like  new  direct 
dischargers,  have  the  opportunity  to 
incorporate  the  best  available 
demonstrated  technologies  including 
process  changes,  in-plant  control,  dry  air 
pollution  control  devices  and  end-of- 
pipe  treatment  technologies,  and  to  use 
plant  site  selection  to  ensure  adequate 
treatment  system  installation.  Therefore, 
the  Agency  is  considering  PSNS  that  are 
based  upon  the  same  considerations  as 
used  for  NSPS  Pretreatment  standards 
for  existing  and  new  sources  are  being 
considered  because  the  tox^c  metals 
present  in  foundry  wastewaters  would 
pass  through  POTWs 

EPA  is  proposing  PSNS  for  17  of  the  19 
process  segmenls  of  all  six 
subcategories.  For  the  15  process 
segments  where  proposed  NSPS 
limitations  and  standards  are  no 
discharge  of  process  wastewater 
pollutants  the  Agency  is  proposing  the 
equivalent  of  NSPS  as  the  basis  for 
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proposed  PSNS.  EPA  is  proposing  PSNS 
equiralent  to  BAT  for  aluminum  die 
casting.  For  lead  continiKMis  strip 
casting  EPA  is  proposing  PSNS 
eqoiirtilent  to  PSES. 

For  titB  two  process  segments, 
aluminma  imrestmrait  casting  and 
mehing  fomaoe  scrubber.  EPA  is  not 
proposing  PSNS  because  at  the  levels  of 
total  suspended  solids  and  oil  and 
grease  discharged  from  these  processess 
these  pollutants  are  considered 
compatible  with  treatment  by  PCrn^s. 
The  toxic  netals  present  in  die  raw 
wastewaters  of  these  process  segments 
are  below  the  treatability  levels  of  lime, 
settle  and  filter  technologies. 

XIII.  Best  Conventional  Technology 
(BCT)  Effluent  Limitations 

The  1977  eunendments  added  Section 
301(bX4)(E)  to  the  Act,  establi^ing 
"best  conventional  pollutant  control 
technology"  [BCT]  for  discharges  of 
conventional  pollutants  from  existing 
industrial  point  sources.  Conventional 
pollutants  are  those  deGned  in  Section 
304(b)(4] — biological  oxygen  demanding 
pollutants  (BODS),  total  suspended 
solids  (TSS],  fecal  coliform  and  pH — 
and  any  additional  pollutants  defmed  by 
the  Administrator  as  "conventional.**  On 
July  30. 1979.  EPA  added  oil  and  grease 
to  the  conventional  pollutant  list  (44  FR 
44501). 

BCT  is  not  an  additional  limitation  but 
replaces  BAT  for  the  control  of 
conventional  pollutants.  In  addition  to 
other  factors  specified  in  section 
304(b)(4KB].  the  Act  requires  that  BAT 
limitations  be  assessed  in  light  of  a  two 
part  "cost-reasonableness"  test  (See 
American  Paper  InsHtvte  v.  EPA.  660 
F.2d  954  4th  Or.  1381.)  The  Rrst  test 
compares  the  cost  for  private  industry  to 
reduce  its  conventional  pollutants  with 
the  costs  to  POTW  for  similar  levels  of 
reduction  in  their  discharge  of  these 
pollutants.  The  second  test  examines  the 
cost-reasonableness  of  additional 
industried  treatment  beyond  BPT.  EPA 
must  find  that  limitations  are 
"reasonable"  raider  both  tests  before 
establishing  them  as  BCT.  In  no  case 
may  BCT  be  less  stringent  than  BPT. 

n'A  published  its  methodology  for 
carrying  oiit  the  BCT  analysis  on  Aagnst 
29, 1979  (44  FR  50732).  On  July  28, 1981. 
the  Fotir^  Circuit  Court  of  Appeals 
remanded  certain  regulations  employing 
the  Agency's  methodology  for 
determining  the  "best  conventional 
technology"  and  directed  EPA  to 
conduct  an  additional  cost  test  and  to 
correct  data  errors.  American  Paper 
Institute  ▼.  EPA.  860  F.2d  954  (4th  Or. 
1981). 

On  October  29. 1982,  the  Agency 
proposed  a  revised  BCT  methodology. 


We  are  deferring  proposal  of  BCT 
limitations  for  this  category  until  we  can 
apply  the  revised  methodology  to  tlie 
technologies  available  for  the  control  of 
conventional  pollutants  in  this  category 

XJV.  Regulated  PoQuUots 

The  basis  upon  which  the  controlled 
pollutants  were  selected,  as  well  as  the 
general  nature  and  environmental 
effects  of  tliese  pollutants,  are  set  out  in 
Sections  V.  VI,  LX.  X,  XII  and  Xffl  of  the 
Development  Document  The  pollutants 
proposed  for  specific  regulation  are 
listed  in  Appendix  B  to  this  notice.  Some 
of  these  pollutants  are  designated  toxic 
under  Section  307(a)  of  the  Act.  The 
Agency  has  deleted  the  following  three 
pollutants  from  the  toxic  pollutant  list: 
Dichlorodifluroromethane.  January  8, 
1981.  (44FR2286h 

trichlorofluoromethane.  January  8, 1981, 
[48  FR  2266):  and  bis-{chloromethyl) 
ether,  February  4. 1981,  (46  FR  10723). 

A.  BPT 

The  pollutants  regidated  by  the  BPT 
limitations  are  lead,  rina  phenols 
(4AAP).  TSS,  oil  and  grease  and  pH.  Not 
all  of  these  pollutants  are  controlled  in 
all  subcategories  and  process  segments; 
regulation  is  established  only  where  the 
pollutant  appears  in  treatable 
concentrations  in  the  raw  waste.  For 
subcategories  with  allowable  discharge 
the  discharge  is  controlled  by  maximum 
daily  and  monthly  average  mass  effluent 
limitations  stated  in  kilograms  (kg)  of 
each  pollutant  per  thousand  kilogram 
(kkg)  of  production  normalizing 
parameter  per  process. 

B.  BAT 

The  pollutants  specifically  limited  by 
BAT  are  lead,  rinc,  acenaphthene,  2.4,6- 
trichlorophenol.  parachloro-metacresol 
chloroform,  phenol,  butyl  benzyl 
phthalate.  chrysene,  tetrachloroethylene 
and  phenols  (4AAP).  Not  all  of  these 
pollutants  are  controlled  in  each  of  the 
subcategories;  regulation  is  established 
only  where  the  pollutant  appears  in 
treatable  concentrations  in  the  raw 
waste. 

C.NSPS 

The  pollutants  specifically  limited  by 
.N'SPS  are  total  suspended  solids,  oil  and 
grease,  pH.  lead,  zinc,  acenaphthene, 
2,4.6-trichlorophenol,  parachloro- 
metacresol  parachloro-metacresol 
chloroform,  phenol,  butyl  benzyl 
phthalate,  chrysene,  tetrachloroethylene 
and  phenols  (4AAP).  Not  all  of  these 
pollutants  are  controlled  in  eadi  of  the 
subcategories;  regulation  is  established 
only  where  the  pollutant  appears  in 
treatable  concentrations  in  the  raw 
waste. 


D.  PSES  and  PSNS 

The  pollutants  regulated  a  PSES  and 
PSNS  are  the  same  as  those  limited  by 
BAT.  For  lead  continuous  strip  casting 
the  pollutants  regulated  at  PSES  and 
PSNS  are-the  same  as  those  limited  by 
NSPS.  Not  all  of  the  poUutants  are 
controlled  in  all  subcategories; 
regulation  is  established  only  where 
subcategories  will  be  regulated  and  the 
pollutant  appears  in  treatable 
concentrations  in  the  raw  waste. 

XV.  Pollutants  and  Subcategories  Not 
Regulated 

The  Settlement  Agreement  contains 
provisions  authorizing  the  exclusion 
from  regulation,  in  certain  instances,  of 
toxic  pollutants  and  industry 
subcategories. 

Paragraph  8(aHiii)  of  the  Revised 
Settlement  Agreement  allows  the 
Administrator  to  exclude  from 
regulation  toxic  pollutants  not 
detectable  by  Section  304(h)  analytical 
methods  or  other  state-of-the-art 
methods.  The  toxic  pollutants  not 
detected  and  therefore,  excluded  from 
consideration  for  regulation  are  listed 
also  in  Appendix  C  to  this  notice. 

Appendix  D  to  this  notice  hsts  the 
toxic  pollutants  in  each  subcategory  that 
were  detected  in  the  effluent  in  trace 
amounts,  at  or  below  the  nominal  limit 
of  analytical  quantification  and  are 
therefore  excluded  from  regulation. 

Appendix  E  to  this  notice  lists  for 
each  subcategory  the  toxic  pollutants 
which  were  detected  in  the  effluents  of 
only  one  plant;  are  uniquely  related  to 
only  that  plant;  are  not  treatable  using 
technologies  considered  and  are 
therefore  excluded  from  regulation. 

Paragraph  8(a)(i)  of  the  Revised 
Settlement  Agreement  allows  the 
Administrator  to  exclude  from 
regulation  specific  pollutants  for  which 
equally  or  more  stringent  protection  is 
already  provided  by  regulation.  The 
toxic  pollutants  excluded  from 
regulation  because  adequate  control  is 
now  provided  by  regulation  of  other 
specific  pollutants  are  listed  for  each 
subcategory  in  Appendix  F  of  this 
notice. 

Paragraph  8(a)(i)  and  8(b)(ii)  of  the 
Revised  Settlement  Agreement 
authorize*  the  Administrator  to  exclude 
from  regolation  subcategories  for  which 
the  amount  and  toxicity  of  pollutants  in 
the  discharge  does  not  jostify 
developing  national  regulations. 

Some  subcategories  and  process 
segments  of  other  subcategories  meet 
this  provision  and  are  excluded  from 
BPT.  BAT,  NSPS.  PSES  and  PSNS.  These 
subcategories  are  listed  m  Appendix  G 
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of  this  notice.  The  nickel  casting,  tin 
casting  and  titanium  casting 
subcategories  are  excluded  because 
there  is  no  process  water  associated 
with  the  casting  of  these  metals  and  as  a 
consequence  there  are  no  pollutants  in 
the  discharge. 

In  addition,  aluminum  investment 
casting  and  melting  furnace  scrubber 
processes  are  excluded  from  BAT  for 
this  regulation.  The  toxic  pollutants 
discharged  are  below  treatability  levels. 
Lead  continuous  strip  casting  is 
excluded  from  BPT  and  BAT  regulation 
because  there  are  no  direct  discharging 
plants.  Magnesium  dust  collection  and 
grinding  scrubbers  are  excluded  from 
PSES  because  there  are  no  indirect 
discharging  plarrts. 

XVI.  Monitoring  Requirements 

The  monthly  average  limitations  and 
standards  in  this  proposed  regulation 
were  based  on  the  average  of  ten 
consecutive  sampling  days.  The  ten-day 
average  value  was  selected  as  the 
minimum  number  of  consecutive 
samples  which  need  to  be  averaged  to 
arrive  at  a  stable  slope  on  the 
statistically  based  curve  relating  one- 
day  and  30-day  average  values,  and  it 
approximates  the  most  frequent 
monitory  requirement  of  direct 
discharge  permits.  The  monthly  average 
figures  shown  in  the  regulation  are  to  be 
used  by  plants  with  combined  waste 
streams  that  use  the  "combined  waste 
stream  formula"  set  forth  at  40  CFR 
403.6(e)  and  by  permit  writers  in  writing 
direct  discharge  permits. 

XVII.  Costs,  Effluent  Reduction  Benefits, 
and  Economic  Impacts 

A.  Cost  and  Economic  Impacts 

The  economic  impact  assesment  for 
this  proposed  regulation  is  presented  in 
the  Economic  Impact  Analysis  of 
Proposed  Effluent  Standards  and 
Limitations  for  the  Foundry  Industry, 
EPA  440/2-082—016.  This  report  details 
the  investment  and  annual  costs  for  the 
industry  and  for  each  metal  type 
covered  by  the  proposed  regulation. 
Compliance  costs  are  based  on 
engineering  estimates  of  incremental 
capital  requirements  above  the  water 
pollution  control  equipment  already  in- 
place.  The  report  assesses  the  impact  of 
effluent  control  costs  in  terms  of  price 
changes,  production  changes,  plant 
closures;  emplojmient  effects,  and 
balance  of  trade  effects.  These  impacts 
are  discussed  in  the  report  for  each  of 
the  regulatory  options. 

Executive  Order  12291  requires  EPA 
and  other  agencies  to  perform  regulatory 
impact  analyses  of  major  rules.  Major 
rules  impose  an  annual  cost  to  the 


economy  of  $100  million  or  more,  cause 
major  price  increases  to  the  consumer 
and  cause  significant  adverse  effects  on 
competition  employment  investment, 
productivity  and  the  balance  of  trade. 
The  proposed  regulation  for  the  foundry 
industry  is  not  a  major  rule  and 
therefore  does  not  require  a  formal 
regulatory  impact  analysis. 

Regulatory  Flexibility:  Public  Law  96- 
354  requires  that  a  Regulatory  Flexibiiity 
Analysis  (RFA)  be  prepared  for 
regulations  that  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  An  RFA  for  this  regulation  is 
included  as  part  of  the  economic  impact 
analysis.  The  Agency  has  concluded 
that  this  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

In  addition.  EPA  has  conducted  an 
analysis  of  the  incremental  removal  cost 
per  pound  equivalent  for  each  of  the 
p.-oposed  technology-based  options.  A 
pound  equivalent  is  calculated  b\' 
multiplying  the  number  of  poundo  nf 
pollutant  discharged  by  a  weighting 
factor  for  that  pollutant.  The  weighting 
factor  is  equal  to  the  water  quality 
criterion  for  a  standard  pollutant 
(copper),  divided  by  the  water  quality 
criterion  for  the  pollutant  being 
evaluated.  The  use  of  "pound 
equivalent"  gives  relatively  more  weight 
to  removal  of  more  toxic  pollutants. 
Thus  for  a  given  expenditure,  the  cost 
per  pound  equivalent  removed  would  be 
lower  when  a  highly  toxic  pollutant  is 
removed  then  if  a  less  toxic  pollutant  is 
removed.  This  analysis,  entitled  "Cost 
Effectiveness  Analysis  for  the  Foundry 
Industry,"  is  included  in  the  record  of 
this  rulemaking.  EPA  invites  comments 
on  the  methodology  used  in  this 
analysis. 

In  the  course  of  developing  this 
proposed  regulation  the  Agency 
considered  less  stringent  requirements 
applicable  to  small  plants  than  to  large 
plants  (see  below).  While  this  proposal 
does  not  differentiate  between  large  and 
small  plants,  public  comment  is  solicited 
on  the  issue  and  the  final  regulations 
may  impose  less  stringent  requirements 
on  small  plants. 

The  Agency  predicts  that  in  1984  there 
will  be  946  foundries  (27  percent  of  all 
plants)  producing  a  process  wastewater 
("wet  plants")  of  which  281  plants  will 
discharge  into  navigable  waters,  315 
plants  will  discharge  into  publicly 
owned  treatment  works  (POTWs),  and 
344  plants  will  have  eliminated  their 
discharge  of  process  wastewater. 

The  economic  analysis  projects  that 
total  capital  costs  needed  for  existing 
plants  to  comply  with  this  regulation 
will  be  about  $92.7  million  in  capital 
costs,  with  annual  costs  of 


approximately  $22.2  million,  including 
depreciation  and  interest.  These  costs 
are  expressed  in  1982  dollars.  As  a 
result  of  compliance  with  this  regulation 
25  plant  closures  (10  direct  dischargers 
and  15  indirect  dischargers]  with  total 
unemployment  of  approximately  484 
workers  may  result.  These  figures  for 
closures  and  unemployment  represent 
less  than  one  percent  of  the  total 
population  of  plants  and  employment 
anticipated  to  be  in  the  foundry  industry 
in  1984.  These  closures  are  expected  !o 
occur  at  the  BPT  and  PSES  levels  of 
control.  No  additional, closures  are 
expected  as  a  result  of  compliance  with 
recommended  BAT  technologies.  Price 
increases  and  balance  of  trade  effects 
are  not  expected. 

As  a  result  of  compliance  with  BPT 
requirements,  the  Agency  expects  that 
the  equivalent  of  343  jobs  will  be 
temporarily  created  for  the  construction 
and  installation  of  the  required 
treatment  systems. 

To  measure  the  economic  impacts  it 
was  necessary  to  subcategorize 
foundries  by  similar  market  and 
financial  characteristics.  Eight  metal 
types  were  used:  Gray  iron,  ductile  iron, 
malleable  iron,  steel,  aluminum,  copper 
based,  zinc,  magnesium,  and  lead.  Each 
metal  type  was  then  divided  into 
employment  size  groups  This  was  used 
as  a  proxy  for  the  determination  of  their 
production  because  data  necessary  for 
the  analysis  were  reported  m  this 
manner  by  industry  in  their  major  trade 
journal.  Model  plant  financial  profiles 
representing  affected  foundries  in  each 
economic  subcategory  were  developed 
to  estimate  the  income  that  could  be 
generated  by  foundries  and  used  to  pay 
for  pollution  control  equipment. 

The  financial  profiles  developed 
represent  the  balance  sheets  and  income 
statements  for  a  "typical"  foundry  in 
each  employment  size  segment  and 
metal  type.  These  profiles  were 
developed  exclusively  from  job  shop 
I'inancial  data,  which  represent  the  most 
complete  picture  of  )ob  shop  or  "stand- 
alone" operations  available.  For  the 
purpose  of  the  analysis,  captive 
operations  were  assumed  to  have  the 
same  financial  characteristics  as  job 
shop  operations,  compliance  costs 
estimates  were  based  on  the  costs  of 
additional  treatment  required  by  each 
firm  to  meet  the  proposed  effluent 
limitations  and  standards.  If  compliance 
costs  exceeded  the  plants  ability  to 
generate  capital  and  income  at  a 
specific  level  a  closure  was  predicted. 
These  plant  closures  were  then 
extrapolated  from  the  model  plant 
results  to  the  full  population  of 
foundries.  The  compliance  costs  that 
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were  used  considered  al!  formdry 
production  processes  discharging 
wastewater  in  the  estimated  1964 
popniation  and  reflect  the  level  of 
treatment  in  place,  which  is  assumed  to 
be  proportionally  similar  to  what 
foundrie*  had  in  1976  and  updated  In 
1981. 

BPT:  BPT  regulations  are  proposed  for 
direct  dJschargers  in  all  economic 
subcategories.  ^  1984  the  Agency 
projects  that  there  will  be  two  htmdred- 
eighty-one  direct  dischargers  and  these 
plants  win  have  to  install  and  operate 
additional  equipment  to  comply  with 
BPT  limitations.  Investment  costs  for 
BPT  are  $44^  million:  total  annual  costs 
are  $10.7  million  including  interest  and 
depreciation.  As  a  result  of  compliance 
with  this  regulation  10  plant  closures 
and  lots  of  employment  for 
approximately  168  workers  may  result 
Price  increases  and  balance  of  trade 
effects  are  not  expected. 

The  largest  proportion  of  mapacts 
resuitiog  from  compliance  with  BPT 
occurs  in  the  lesa-than-fifty  employee 
category.  The  less-than-fifty  employee 
category  includes  8  of  the  10  predicted 
plant  closures.  It  would  be  poAfiible  to 
eliminate  these  closures  for  omall  direct 
discfaar^ers  by  basing  BPT  limitations 
for  the  aluminum,  copper  and  iron  and 
steel  [specifically  gray  iron,  ductile  iron 
and  malleable  iron)  subcategories  upon 
present  dlBcharge  leveb. 

The  Agency  is  seeking  comment  on 
this  issue  (See  Section  XXTV  of  thij 
preamble]. 

The  Agency  considered  basing  BPT 
limitations  for  fourteen  process 
segments  on  90  percent,  rather  than  100 
percent  recycle.  Investment  costs  for 
this  option  would  be  $44.3  million:  total 
annual  costs  would  be  $10.6  million, 
including  interest  and  depreciation. 
Adoption  of  this  option  would  result  in 
10  plant  closures  with  loss  of 
employment  of  approximately  168 
workers.  Price  increases  and  balance  of 
trade  effects  would  not  be  expected. 

The  Agency  also  considered  basing 
BPT  limitations  for  fourteen  process 
segments  on  50  percent,  rather  than  100 
percent,  recycle.  Investment  costs  for 
this  option  would  be  $43.3  million;  total 
annual  costs  would  be  $10.5  million, 
including  interest  and  depreciation. 
Adoption  of  this  option  would  result  m 
10  plant  closures  and  the  loss  of 
employme^it  for  approximately  166 
workers.  Price  increases  and  balance  of 
trade  effects  wooM  not  be  expected. 

BA  T:  BAT  regulations  are  proposed 
for  direct  diachargers  in  the  same  eight 
economic  subcategories.  Six  aluminum 
facilitws  will  incur  additional 
investment  costs  of  $53,800  and  annual 
costs  of  $10,720.  No  ftirther  closures  or 


unemployment  are  expected  to  occur  as 
a  result  of  compliance  with  these 
regulations.  No  price  increases  or 
balance  of  trade  effects  are  expected. 

PSES:  Pretreatment  standards  are 
proposed  for  indirect  dischargers  in  all 
economic  subcategories.  Investment 
costs  for  the  315  facilities  affected  in 
1984  are  S48.1  million  with  annual  costs 
of  $11.5  million  including  interest  and 
depreciation.  As  a  result  of  comphance 
w!th  this  regulation  15  plant  closures 
and  a  loss  of  316  jobs  may  be  expected 
No  price  increases  or  balance  of  trade 
effects  are  expected. 

The  largest  proportion  (75%)  of 
impacts  resulting  from  comphance  with 
PSiiS  occurs  in  the  less-than-fifty 
employee  category.  The  Agency 
considered  the  option  which  will 
exclude  from  categorical  pretreatment 
standards  foundries  in  the  aluminum. 
cuppjer  and  iron  and  steel  (specifically 
gray  iron,  ductile  iron,  and  malleable 
iron)  subcategories  with  fewer  than  50 
employees.  (Indirect  dischargers  would 
remain  subject  to  the  general 
pretreatment  regulations  found  at  40 
CFR  403.)  Adoption  of  this  option  would 
reduce  PSES  plant  closures  to 
approximately  3  plants  and  would 
control  99.8  percent  of  the  toxic 
pollutants  discharged  to  POTW.  The 
Agency  is  seeking  comments  on  this 
approach  for  providing  regulatory  relief 
for  small  dischargers. 

The  Agency  considered  basing  PSES 
standards  for  thirteen  pjrocesa  segments 
based  on  90  percent,  rather  than  100 
percent,  recycle.  Investment  costs  for 
this  option  would  be  $47.8  million,  total 
annual  costs  would  be  $11.5  million, 
including  depreciation  and  interest. 
Adoption  of  this  option  would  result  in 
15  plant  closures  and  a  loss  of  316  jobs 
Price  increases  and  balance  of  trade 
effects  would  not  be  expected. 

The  Agency  also  considered  basing 
P^S  standards  for  thirteen  process 
segments  on  50  percent,  rather  than  100 
percent,  recycle.  Investment  costs  for 
this  option  would  be  $47.8  milUon:  total 
annual  costs  would  be  $11.5  million, 
including  interest  on  depreciation. 
Adoption  of  this  option  would  result  in 
15  plant  closures  and  the  loss  of 
employment  for  approximately  316 
workers.  Price  increases  and  balance  of 
trade  effects  would  not  be  exi)ected. 

.'VSPS,  PSNS:  The  Agency's  most 
recent  survey  of  the  industry  indicates  a 
continuing  trend  toward  100%  recycle. 
New  plants  are  using  "dry"  processses 
which  do  not  generate  any  effluent 
discharge.  For  the  2  metal  categories 
with  discharge  allowances,  the  cost  for 
implementing  their  requirements  in  a 
new  source  or  major  modification  are 
not  considered  sufficiently  significant  to 


inhibit  investment  in  new  plants  or 
major  modifications.  For  those  metal 
categories  with  no  discharge  at  BAT  or 
PSEE  there  will  be  no  incremental  costs 
for  NSPS  or  PSNS.  The  Agency  believes 
that  it  is  unlikely  that  the  incremental 
costs  of  NSPS  or  PSNS  will  retard 
significantly  the  investment  in  major 
modifications  or  retrofits,  the  rate  of 
entry  into  the  foundry  industry  or  its 
rate  of  growth  in  any  subcategory 

B  SB  A  Loans 

The  Agency  is  continuing  to 
encourage  small  foundry  operations  to 
use  Small  Business  Administration 
(SBA)  financing  as  needed  for  pollution 
control  equipment.  The  three  basic 
programs  are:  (1)  The  Guaranteed 
Pollution  Control  Bond  Program,  (2)  the 
Section  503  Program,  and  (3)  the  Regular 
Guarantee  Program.  All  the  SBA  loan 
programs  are  only  open  to  businesses 
that  have:  (1)  Net  assets  less  than  $6 
million,  and  (b)  en  average  annual  after- 
tax income  of  less  than  $2  miUion.  and 
(r)  fewer  than  250  employees. 

The  guaranteed  pollution  control  ImukI 
is  a  full  faith  and  credit  instrument  with 
a  tax  free  feature,  making  it  the  most 
favorable  of  the  programs.  Although.  aD 
1981  funds  have  already  been 
committed,  the  SBA  is  trying  to  get 
additional  funding  for  this  program.  The 
program  applies  to  projects  that  cost 
from  $15aOOO  to  $2X)OaOOO. 

The  Section  503  Program,  as  amended 
in  July  1981,  allows  long-term  loans  to 
smaU  and  medium-sized  businesses. 
These  loans  are  made  by  SBA  approved 
local  development  companies.  For  the 
first  time,  these  companies  are 
authorized  to  issue  Government  backed 
debentures  that  are  bought  by  the 
Federal  Financing  Bank,  an  arm  of  the 
U.S.  Treasury. 

Through  SBA's  Regular  Guarantee 
Program,  loans  are  made  available  by 
commercial  banks  and  are  guaranteed 
by  the  SBA.  This  program  has  interest 
rates  equivalent  to  market  rates. 

For  additional  information  on  the 
Regular  Guarantee  ajid  Section  503 
Programs  contact  your  district  or  local 
SBA  Office.  The  coordinator  at  O'A 
Headquarters  is  Ms.  Frances  Desselle 
who  may  be  reached  at  (202)  426-7874. 
For  further  infonnatioa  and  specifics  on 
the  Guaranteed  Pollution  Control  Bond 
Program  coatacL  U.S.  Small  Business 
Administration,  Office  of  Pollution 
Control  Financing.  4040  North  Fairfax 
Drive,  Rosaiyn.  Vii^nia  22203,  (703)  23&- 
2902. 


Federal  Rcgirtw  /  Vol.  47,  No.  220  /  Monday.  November  15.  1982  /  Proposed  Rales 


51527 


XVIII.  Non-Water  Quality  Impacts  of 
Pollution  Control 

The  elimination  or  reduction  of  one 
form  of  pollution  may  aggravate  other 
environmental  problems.  Sections  304fb) 
and  306  of  the  Act  require  EPA  to 
consider  the  non-water  quality 
environmental  impacts  (including  energy 
requirements)  of  certain  regulations.  In 
compliance  with  these  provisions,  EPA 
has  considered  the  effect  of  this 
regulation  on  air  pollution,  solid  waste 
generation,  water  scarcity,  and  energy 
consumption.  This  proposal  was 
circulated  to  and  reviewed  by  EPA 
personnel  responsible  for  non-water 
quality  programs.  While  it  is  always 
difficult  to  balance  polhition  problems 
against  each  other  and  against  energy 
utilization,  EPA  is  proposing  regulations 
that  it  believes  best  serve  often 
nompeting  national  goals. 

A  detailed  discussion  of  these  impacts 
IS  provided  in  Section  VIII  of  the 
Development  Document.  Following  rs  a 
summary  of  the  non-water  quality 
environmental  impacts  associated  with 
the  proposed  regulations: 

A.  Air  PoUution — Imposition  of  the 
BPT,  BAT.  NSPS.  PSES,  and  PSNS  will 
not  create  any  substantia!  air  pollution 
problems.  Minor  very  localized  air 
pnlluticin  emissions  currently  exist  in  the 
fprrous  casting  subcategory  where 
wastewateBJSare  used  to  quench  the  hot 
slag  generaffed  in  the  melting  process. 
Also  water  vapor  containing  some 
particulate  matter  is  released  from  the 

;noling  tower  systems  used  in  the  two 
casting  quench  and  mold  cooling 
process  segments.  However,  none  of 
these  conditions  is  currently  con^^idered 
significant  and  no  significant  future 
impacts  are  expected  as  the  result  of 
tins  regulation. 

B.  Solid  Waste— ¥P.\  estimates  that 
foundries  generate  a  total  of  6.1  million 
kkg  (13.4  million  tons)  of  solid  wastes 
per  year  from  all  operations  on  a  dry 
basis  EPA  estimates  that  9.03  million 
kkg  (9.9  million  tons)  per  year  at  Zh% 
snjids  will  be  the  result  of  BPT 
wastewater  treatment.  Wastewater 
treatment  sludges  contain  the  toxic 
metals  chromium,  copper,  lead,  nickel, 
and  zinc.  An  additional  1.2  million  liters 
(0.32  million  gallons)  of  waste  oils  and 
greases  (with  an  estimated  density  of  85 
percent  that  of  water)  will  be  generated 
as  a  result  of  BPT  wastewater  treatment. 
\\?.\  estimates  the  RAT  v»rili  increase 
this  volume  of  sludge  by  less  than  O.t 
percent  of  BPT. 

EPA  estimates  that  3.67  million  kkg 
(4  05  million  tons)  per  year  at  25  percent 
solids  will  be  the  result  of  PSES 
^vastewater  treatment.  An  addibonal 
1.37  million  liters  (0J6  million  gallons) 


per  year  of  waste  oils  and  greases  will 
be  generated  as  a  resnlt  of  PSES 
wastewater  treatment. 

The  data  gathered  for  this  projxwed 
regulation  demonstrate  that  in  preseritly 
installed  wastewater  treatment  systems, 
most  of  the  solid  wastes  are  already 
collected  and  disposed.  Consequently, 
the  industry  is  now  incurring  costs  of 
solid  waste  disposal  and  locating 
acceptable  disposal  sites.  The  Agency 
has  estimated  the  disposal  costs  of  the 
wastewater  treatment  sludges  and 
waste  oil  and  greases  and  included  them 
in  the  treatment  model  cost  estimates, 
presented  in  Section  VIII  of  the 
Development  Document,  for  compliance 
with  the  proposed  regulations.  The 
estimated  average  cost  of  disposal  of 
these  sludges  is  $5.00  per  ton  (on  the 
basis  of  July  1978  dollars).  The  average 
cost  of  waste  oils  disposal  was 
determined  to  be  7  cents  (basis.  )uly 
1978  dollars)  per  gallon.  The  sludge 
disposal  costs  agree  with  the  median 
sludge  disposal  cost  of  S4.70  (1980 
dollarsl  per  ton  determined  on  the  basis 
of  the  EF.A  phone  survey  conducted  in 
1981, 

Some  of  these  wastewater  treatmt'rit 
sludges  may  in  the  future  be  identified 
as  hazardous  under  the  regulations 
implementing  subtitle  C  of  the  Resource 
Conservation  and  Recovery  Art 
(RCRA).  Under  those  regulations 
generators  of  these  wastes  must  test  the 
wastes  to  determine  if  the  wastps  meet 
any  of  the  characteristics  of  hazardous 
waste  (see  40  CFR  262,11.  45  FR  at 
12732-12733  (Feb.  26.  1980))  The  .\sency 
may  also  list  these  sludges  as  hazardous 
pursuant  to  40  CFK  281.11  (45  FR  at 
33121  (May  19.  1980)1. 

If  these  wastes  ate  identified  as 
hazardous,  they  will  come  within  the 
scope  of  RCRAs  "cradle  to  grave"" 
hazardous  waste  management  program, 
requiring  regulation  from  the  point  of 
generation  to  point  of  final  disposition. 

Fvcn  if  these  wastes  are  not  identified 
as  hazardous,  they  still  mjsf  be 
disposed  of  in  complianre  with  the 
subtitle  D  oprn  dumping  standards 
implementing  §  4004  of  RCR.^  Spf  44  FR 
53438  (Sept   13,  1979). 

EPA  has  assessed  the  chemistry  of 
foundry  wastewater  treatment  sludges 
to  determine  which  sludges  may 
potentially  be  hazardous.  Currently 
there  are  no  metal  casting  wastes 
specifically  listed  as  hazardous,  YP.\ 
has  compared  foundry  waste  treatment 
sludges  and  waste  oils  to  wastes 
specifically  listed  as  hazardous  together 
with  those  wastes  which  have  been 
delisted.  In  addition.  EPA  has  applied 
the  hazardous  waste  criteria; 
ignitability,  corrosivity,  reactivity  and 
EP  toxicity  to  foundry  wastes,  EP.A 


believes  that  foundry  waste  sludges  and 
waste  oils  are  generally  not  ignitabie. 

I  orrosive  or  reactive.  EPA's  analysis  of 
waste  treatment  sludges  from  hme  and 
settle  treatment  systems  indicates  that 
toxic  metals  present  in  these  sludges 
pass  the  Extraction  Procedure  (EP) 
toxicity  test.  However,  for  those  sludges 
associated  with  the  treatment  of  copper 
and  ferrous  dust  collection  scrubbers, 
and  ferrous  sand  washing,  the  toxic 
metals  present  in  these  sludges  may 
evhibit  toxjcity  as  measured  by  the 
Extraction  Procedure  |EP)  toxicity  test 
These  sludges  would  be  generated  from 
simple  settling  and  recycle  treatment 
svstems,  these  treatment  systems  do  rni 
use  lime  However,  these  sludges  may 
be  rendered  nonhazardous  if  thev  are 
mixed  with  lime.  TTius.  the  cost  of 
compliance  with  RCRA  is  the  cost  of 
lime  that  must  be  added  to  simple 
settling  s\-stems,  FP.A  has  estim.itpd  the 
cost  of  lime  to  treat  these  sludges  aftpr 
removal  from  the  settling  tanks  EPA 
estimates  that  an  additional  cost  of  S^^  M 
per  ton  of  sludge  to  treat  the  sludges 
The  Foundrv'  wastewater  tTPatment 
sludges  considered  as  potentially 
hazardous  are  those  associated  with  the 
treatment  of  wastewaters  from  copper 
dust  collection  scrubbers,  ferrous  dust 
collection  scrubbers,  and  ferrous  sand 
washing.  Total  cost  to  industry  is  S9,040 
per  year  (first  quarter  1982  dollars).  This 
cost  only  includes  the  cost  of  lime. 
Plants  currently  producing  sludge  from 
these  systems  are  assumed  to  have 
existing  sludge  handling  and  holding 
equipment. 

C.  Water  Scarcity — Water  loss  is  an 
issue  to  be  evaluated  m  considering 
regulations  for  proposal.  EPA  estimates 
that  the  evaporative  water  loss  from  the 
cooling  towers  used  in  the  recycle 
treatment  systems  of  the  copper  and 
ferrous  mold  cooling  and  casting  quench 
processes  is  less  than  one  tenth  of  one 
percent  of  the  water  loss  in  the  air 
pollution  control  &i.njbbers  used 
extensively  throughout  this  industry.  As 
discussed  in  deta.l  m  Section  Vlll  of  the 
Development  Docurnent   the  Agency 
concludes  that  the  t)enefi?s  denvpd  from 
compliance  with  this  proposed 
regulation  lustify  only  the  minimal  water 
loss  ass(x;iated  wi'h  the  cooling  towers. 
The  Agency  has  reached  this  conclusion 
after  considering  this  issue  on  both  an 
industry-^^■!de  basis  and  on  a  \valer 
scarce  regional  basis 

D,  Energy  fiequirpnents — EPA 
estimates  that  compliance  with  this 
proposal  regulation  will  result  in  a  total 
electrical  energy  consumption  at  the 
BIT  and  BAT/BCT  Irvels  of  treatment 
as  showm  below: 
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The  Agency  estimates  that  proposed 
PSES  will  result  in  a  net  increase  in 
electrical  energy  consumption  of 
approximately  29.2  million  kilowatt- 
hours  per  year. 

The  energy  requirements  for  NSPS 
and  PSNS  are  estimated  to  be  similar  to 
energy  requirements  for  BAT.  More 
accurate  estimates  are  difficult  to  make 
because  projections  for  new  plant 
construction  are  variable.  It  is  estimated 
that  new  plants  will  design,  wherever 
possible,  production  techniques  and  air 
pollution  control  devices  that  either 
require  less  water  than  current  practices 
or  require  no  water  such  as  dry  air 
pollution  control  devices. 

Industry  compliance  with  the 
proposed  BPT,  BAT.  and  PSES 
limitations  will  require  0.29  percent 
increase  over  the  31.3  billion  kilowatt- 
hours  used  in  1978.  EPA  also  considered 
the  non-water  quality  impacts  of 
pollution  control  on  new  sources.  EPA 
estimates  that  a  new  medium  size  gray 
iron  foundry  with  dust  collection 
scrubbers  installing  a  complete  recycle 
system  would  not  create  any  substantial 
air  pollution  problems.  EPA  estimates 
that  13,391  kkg  per  year  of  sludge  (at  25 
percent  solids)  would  be  generated  with 
a  disposal  costs  of  $112  thousand  per 
year  (including  RCRA  disposal  costs). 
EPA  estimates  energy  costs  of  $1,120  per 
year. 

XIX.  Best  Management  Practices  (BMPs) 

Section  304(e)  of  the  Clean  Water  Act 
authorizes  the  Administrator  to 
prescribe  "best  management  practices" 
("BMPs"),  described  under  Authority 
and  Background.  EPA  is  not  proposing 
BMP's  at  this  time. 

XX.  Upset  and  Bypass  Provisions 

An  issue  of  recurrent  concern  has 
been  whether  industry  guidelines  should 
include  provisions  authorizing 
noncompliance  with  effluent  limitations 
during  periods  of  "upset"  or  "bypass." 
An  upset,  sometimes  called  an 
"excursion."  is  unintentional 
noncompliance  occurring  for  reasons 
beyond  the  reasonable  control  of  the 
permittee.  It  has  been  argued  that  an 
upset  provision  in  EPA's  effluent 
limitations  guidelines  is  necessary 
because  such  upsets  will  inevitably 
occur  due  to  limitations  in  even  properly 
operated  control  equipment.  Because 
technology-based  limitations  are  based 
upon  what  technology  can  achieve,  it  is 
claimed  that  liability  for  such  situations 


is  improper.  When  confronted  with  this 
issue,  courts  have  been  divided  on  the 
question  of  whether  an  explicit  upset  or 
excursion  exemption  is  necessary  or 
whether  upset  or  excursion  incidents 
may  be  handled  through  EPA's  exercise 
of  enforcement  discretion.  Compare 
Marathon  Oil  Co.  v.  EPA.  564  F.  2d  1253 
(9th  Cir.  1977)  with  Weyerhaeuser  v. 
Costle.  supra  and  Corn  Refiners 
Association,  et  al.  v.  Costle,  No.  78-1069 
(8th  Cir.,  April  2. 1979).  See  also 
American  Petroleum  Institute  v.  EPA. 
540  F.  2d  1023  (10th  Cir.  1976);  CPC 
International.  Inc.  v.  Train.  540  F.  2d 
1320  (8th  Cir.  1976);  FMC  Corp.  v.  Train. 
539  F.  2d  973  (4th  Cir.  1976). 

While  an  upset  is  an  unintentional 
episode  during  which  effluent  limits  are 
exceeded,  a  bypass  is  an  act  of 
intentional  noncompliance  during  which 
waste  treatment  facilities  are 
circumvented  in  emergency  situations. 

Bypass  and  upset  provisions  have,  in 
the  past,  been  included  in  NTDES 
permits. 

EPA  has  determined  that  both  upset 
and  bypass  provisions  should  be 
included  in  NPDES  permits  and  these 
provisions  are  included  in  the  NPDES 
regulations  that  include  upset  and 
bypass  permit  provisions.  (See  40  CFR 
122.60).  The  upset  provision  establishes 
an  upset  as  an  affirmative  defense  to 
prosecution  for  violation  of  technology- 
based  effluent  limitations.  The  bypass 
provision  authorizes  bypassing  to 
prevent  loss  of  life,  personal  injury,  or 
severe  property  damage.  Permittees  in 
the  foundry  industry  will  be  entitled  to 
the  general  upset  and  bypass  provisions 
in  NPDES  permits.  Thus  these  proposed 
regulations  do  not  address  these  issues. 

XXI.  Variances  and  Modincations 

Upon  the  promulgation  of  the  final 
regulation,  the  numerical  effluent 
limitations  for  the  appropriate  process 
segment  must  be  included  in  all  federal 
and  state  NPDES  permits  thereafter 
issued  to  foundry  industry  direct 
dischargers.  In  addition,  the 
pretreatment  standards  are  directly 
applicable,  upon  promulgation,  to 
indirect  dischargers, 

For  the  BPT  effluent  limitations,  the 
only  exception  to  the  binding  limitations 
is  EPA's  "fundamentally  different 
factors"  variance.  See  £./.  duPont 
deNemours  and  Co.  v.  Train,  430  U.S. 
112  (1977);  Weyerhaeuser  Co.  v.  Costle. 
supra.  This  variance  recognizes  that 
there  may  be  factors  concerning  a 
particular  discharger  which  are 
fundamentally  different  from  the  factors 
considered  in  this  proposed  rulemaking. 
This  variance  clause  was  originally  set 
forth  in  EPA's  1973-1976  industry 
regulations.  It  is  now  included  in  the 


general  NPDES  regulations  and  will  not 
be  included  in  the  foundry  or  other 
specific  industry  regulations.  See  the 
NPDES  regulations  at  40  CFR  125.30. 

The  BAT  limitations  in  this  proposal 
regulation  are  subject  to  EPA's 
"fimdamentally  different  factors" 
variance.  In  addition,  BAT  limitations 
for  nontoxic  and  nonconventional 
pollutants  are  subject  to  modification 
under  Section  301(c)  and  301(g)  of  the 
Act.  According  to  Section  301(j)(l)(B), 
applications  for  these  modifications 
must  be  filed  within  270  days  after 
promulgation  of  final  effluent  limitations 
guidelines.  See  43  Fr  40859  (September 
13, 1978). 

Pretreatment  standards  for  existing 
sources  are  subject  to  the 
"fundamentally  different  factors" 
variance  and  credits  for  pollutants 
removed  by  POTWs.  (See  40  CFR  403.7. 
403,13;  46  FR  9404  (January  28, 1981). 
Pretreatment  standards  for  new  sources 
are  subject  only  to  the  credits  provision 
in  40  CFR  403.7.  New  source 
performance  standards  are  not  subject 
to  EPA's  "fundamentally  different 
factors"  variance  or  any  statutory  or 
regulatory  modifications.  (See  E.I. 
duPont  deNemours  v.  Train,  supra). 

XXII.  Relationship  to  NPDES  Permits 

The  BPT,  BAT,  and  NSPS  limitations 
and  standards  will  be  applied  to 
individual  foundries  through  NPDES 
permits  issued  by  EPA  or  approved 
States  agencies  under  Section  402  of  the 
Act.  The  preceding  section  of  this 
preamble  discussed  the  binding  effect  of 
this  regulation  on  NPDES  permits, 
except  to  the  extent  that  variances  and 
modifications  are  expressly  authorized. 
This  section  describes  several  other 
aspects  of  the  interaction  of  these 
regulations  and  NPDES  permits. 

One  matter  that  has  been  subject  to 
different  judicial  views  is  the  scope  of 
NPDES  permit  proceedings  in  the 
absence  of  effluent  limitations, 
guidelines,  and  standards.  Under 
currently  applicable  EPA  regulations. 
States  and  EPA  Regions  that  issue 
NPDES  permits  before  promulgation  of 
regulations  must  do  so  on  a  case-by- 
case  basis.  This  regulation  provides  a 
technical  and  legal  basis  for  new 
permits. 

Another  issue  to  how  the  regulation 
affects  the  powers  of  NPDES  permit- 
issuing  authorities.  EPA  has  developed 
the  limitations  and  standards  in  this 
regulation  to  cover  the  typical  facility 
for  this  point  source  category.  The 
promulgation  of  this  regulation  does  not 
restrict  the  power  of  any  permit-issuing 
authority  to  act  in  any  manner 
consistent  with  law  or  these  or  any 
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other  EPA  regulations,  gnidelines,  or 
policy.  For  example,  the  fact  that  this 
regulation  does  not  control  a  particular 
pollutant  does  not  preclude  the  pern^it 
issuer  from  limiting  such  pollutant  on  a 
case-by-case  basis,  wben  necessary  to 
carry  out  the  purposes  of  the  Act.  In 
addition,  to  the  extent  that  State  water 
quality  standards  or  other  provisions  of 
State  or  Federal  law  require  limitation 
of  pollutants  not  covereid  by  this 
regulation  (or  require  more  stringent 
limitations  on  covered  pollutants),  such 
limitations  must  be  applied  by  the 
permit-issuing  authority. 

One  additional  topic  that  warrants 
discussion  is  the  operation  of  EPA's 
NPDES  enforcement  program,  many 
lispects  of  which  have  been  considered 
in  developing  this  regulation.  The 
Agency  wishes  to  emphasize  that, 
although  the  Clean  Water  Act  is  a  strict 
liability  statute,  the  initiation  of 
enforcement  proceedings  by  EPA  is 
discretionary  [Sierra  Club  v.  Train,  557 
2nd.  485.  5th  Circ.  1977).  EPA  has 
exercised  and  intends  to  exercise  that 
discretion  in  a  manner  that  recognizes 
and  promotes  good  faith  compliance 
t;fforts. 

XXIII.  Summary  of  Public  Participation 

In  April  1980,  EPA  circulated  a  draft 
technical  development  document  for  the 
foundry  industry  to  a  number  of 
interested  parties,  including  the  Cast 
Metals  Federation,  the  American 
Foundrymen's  Society  and  several 
member  firms.  This  document  did  not 
include  recommendations  for  effluent 
limitations  and  standards,  but  rather 
presented  a  draft  technical  report.  A 
meeting  was  held  in  Washington,  D.C. 
on  July  14, 1980  for  public  discussion  of 
comments  on  this  document. 

The  major  issues  and  technii:al 
considerations  raised  by  the  industry 
after  their  review  of  the  draft 
development  document  are  summarized 
below.  The  Agency's  responses  to  these 
comments  are  a  part  of  the  public  record 
for  this  rulemaking. 

.1.  Technical  Concerns 

Many  of  the  comments  received  on 
the  April  1980  draft  development 
document  addressed  the  applicability  of 
100  percent  recycle.  Specific  issues 
raised  by  these  commentors  included: 
(1)  Many  questionnaire  respondents  to 
the  EPA  1976  survey  may  have 
misunderstood  the  questions  asked  and 
therefore  mistakenly  reported  that  their 
plant  was  achieving  100  percent  recycle 
when  in  fact  the  plant  did  have  a 
discharge;  (2)  Achieving  zero  discharge 
would  require  the  disposal  of  a  very  wet 
sludge  (to  effect  a  blowdown  and  the 
removal  of  dissolved  solids)  and  this 


wet  sludge  would  increase  the  volume 
and  costs  of  sludge  disposal  at  a  time 
when  sludge  disposal  costs  are 
increasing  due  to  RGRA  requirements, 
(3)  A  zero  discharge  limitation  would 
cause  some  plants  increased  production 
downtime  due  to  scaling  and  plugging  of 
equipment,  pipes  and  pumps;  and  (4) 
The  treatment  costs  the  Agency 
estimates  for  zero  discharge  are  loo  low. 

The  technical  basis  and  supporting 
information  upon  which  the  Agency  is 
proposing  100  percent  recycle  is 
summarized  in  this  preamble  and  is 
presented  in  detail  in  Sections  III,  V.  XI. 
and  X  of  the  Development  Document. 

The  Agency  has  reviewed  its  data 
base  to  determine  if  plants  that  have 
achieved  100  percent  recycle  are  doing 
so  through  the  disposal  of  a  very  wet 
sludge.  EPA  has  compared  the  studgf- 
characteristics  of  no  discharge  plants 
with  plants  that  discharge  .Mdn\  no 
discharge  plants,  like  plants  w  ith  a 
discharge,  de-water  the  waste  treatment 
sludge  by  vacuum  filtration  or  by 
centrifuge.  These  plants  have  achieved 
no  discharge  through  100  percent  recycle 
of  process  wastewater  including  tlie 
recycle  of  the  water  removed  from  the 
sludge. 

Wastewater  treatment  sludge  data 
was  collected  as  part  of  the  1981  phone 
survey.  The  survey  data  show  a  range  in 
the  solids  content  of  sludges  from  10'^  (a 
very  wet  sludge)  to  gCo  (a  very  dry 
sludge).  Several  of  the  plants  in  the 
survey  had  achieved  100  percent 
recycle.  The  phone  survey  data  shows 
that  the  median  solids  content  of  the 
sludges  of  no  discharge  plants  is  60%,  a 
moderately  dry  sludge.  For  all  plants  in 
the  survey  the  median  solids  content  is 
47''r..  The  Agency  concludes  that  wet 
sludges  are  not  a  necessary 
consequence  of  zero  dis(  harge  treatment 
systems. 

The  Agency  has  no  data  to  iniiicati' 
any  discrete  unscheduled  production 
downtime  directly  attributable  to  zero 
discharge.  In  addition,  no  data  were 
received  that  demonstrated  product 
quality  problems  as  a  result  of  complete 
recycle  of  process  wastewater.  The 
Agency,  however,  has  attempted  to 
identify  the  effects  of  100  percent  and 
the  build  up  of  total  dissolved  solids 
within  recycle  loops  on  manufacturing 
processes,  air  pollution  control 
equipment,  pipes,  valves  and  pumps. 

The  Agency  is  soliciting  data  with 
respect  to  practical  problems  associated 
with  100%  recycle,  See  Section  XXIV  of 
this  preamble, 

B.  Costs 

A  number  of  comments  questioned  the 
accuracy  of  EPA's  estimates  of  the  cost 


of  100  percent  recycle  for  existing 
facilities. 

The  Agency  has  based  its  cost 
estimates  on  information  furnished  by 
equipment  manufacturers,  vendors, 
standard  costing  practices  and  rp/en'nre 
handbooks,  and  costs  provided  by 
several  planfs.  including  plants  that 
have  achieved  zero  discharge.  In 
addition,  the  Agency  has  evaluated  fhf 
costing  mefhodolgv'  used  to  estimate 
foundry  costs  through  comparisons  with 
several  other  costing  methodologies 
The  Agency  has  found  costs  generated 
by  the  methodology  used  in  estimating 
foundry  costs  in  good  agreement  with 
costs  provided  by  other  sourrps.  For 
example,  this  costing  melhodo!o,ey  was 
used  to  estimate  control  costs  for  the 
iron  and  steel  category  where  the 
estimate  control  costs  were  greater  by 
10  to  20  percent  than  the  costs  reported 
Ijy  the  industry.  The  .Agency  has  also 
compared  its  foundry  model  costs  with 
those  reported  by  several  foundries. 
This  comparison  is  detailed  in  Section 
\  ill  of  the  Development  Document  and 
shows  that  overall  the  Agency's  costs 
are  36\  higher  than  industry  reported 
costs.  Based  on  these  comparisons,  the 
Agency  believes  that  the  estimated 
foundry  control  costs  are  not 
underestimated. 

The  Agency  received  a  comment 
questioning  whether  the  increased 
handling  costs  of  sludge  are  included  in 
the  calculation  of  total  costs  for  this 
regulation.  The  costs  for  handling  sludge 
is  included  in  the  annual  cost 
calculation  for  this  regulation  at  an 
average  cost  of  So. 00  per  pound. 

A  commentor  has  also  questioned  the 
Agency's  1984  empioyment  population 
as  being  overstated.  Ihe  Agency  bases 
its  1984  employment  projection  on  an 
historical  trend  analysis  of  fouridrv 
openings  and  closures  taken  from 
Census  and  Industry  data  since  1972. 
This  projection  is  fui  ther  supported  bv 
data  obtained  from  the  1980  Agem  y 
survey  of  the  foundry  industry  which 
looked  at  closures  and  openings 
between  1977-1980. 

XXIV.  Solicitation  of  Comments 

HP.A  invites  and  encourages  puljlic 
p.irtu.ipation  in  this  notice.  EPA  is 
particularly  interested  in  receiving 
additional  convnents  and  infoimation  on 
the  following  issues: 

1.  The  Agency  is  concerned  about  the 
few  plants  projected  to  close  as  a  result 
of  a  final  regulation.  The  majority  of 
projected  closures  are  plants  with  small 
numbers  of  employees.  Reductions  in 
closures  among  small  indirect 
dischargers  could  be  accomplished  by 
excluding,  from  (he  caleRorical  PSFS 


51530 


I 
Federal  Register  /  Vol.  47.  No.  220  /  Monday.  November  15,  1982  /  Proposed  Rules 


standards  this  proposed  regulation 
would  establish,  plants  in  one  or  several 
subcategories  or  process  segments  that 
employ  fewer  than  50  employees.  For 
direct  dischargers,  BPT  limitations  for 
small  plants  in  selected  categories  or 
process  segments  could  be  based  upon 
present  discharge  levels. 

The  Agency  invites  data,  comment 
and  recommendations  on  the  impacts  of 
treating  small  plants  in  this  manner  and 
on  appropriate  measures  to  distinguish 
small  foundries  from  all  other  foundries 
if  the  Agency  determines  that  such 
treatment  of  small  plants  is  desirable. 

The  Agency  desires  data  which  is 
specifically  related  to  levels  of 
production  and  employment  in  small 
foundries.  Specific  information 
pertaining  to  the  level  of  annual  sales, 
revenues  and  capitalization  are  also 
requested.  Comments  and 
recommendations  concerning  the 
financial  profiles  developed  in  the 
economic  methodology  for  small  plants 
is  also  requested. 

2.  The  Agency  is  also  concerned  that 
specific  plants  may  not  be  able  to 
achieve  100  percent  recycle  on  a 
continuing  basis.  The  Agency  has 
received  comments  that  for  a  few 
specific  processes  and  air  pollution 
control  devices  it  would  be  exceedingly 
difficult  because  of  equipment  design 
peculiarities  to  operate  this  equipment 
at  100  percent  recycle  on  a  continuing 
basis.  The  Agency  has  not  received 
technical  support  documentation 
accompanying  these  comments.  The 
Agency  has  also  not  received  reports  or 
case  histories  identifying  the  conditions 
and  likely  causes  of  failures  in  achieving 
zero  discharge  on  a  continuing  basis. 

The  Agency  solicits  specific 
comments  together  with  the  technical 
support  doamientation  identifying 
process  equipment,  air  pollution  control 
devices  and  site  specific  factors  such  as 
sludge  disposal,  process  water  quality, 
and  plant  layout,  that  because  of  design 
characteristics  or  peculiarities  may  not 
be  able  to  be  operated  properly  at  100% 
recycle.  In  addition,  the  Agency  solicits 
plant  data  and  information  on  the 
circumstances  and  conditions  in  which 
100%  recycle  has  been  attempted  but  not 
routinely  achieved.  Engineering  reports, 
equipment  design  specifications  or 
configurations,  and  case  studies  are 
requested. 

3.  The  /igency  also  solicits  long  term 
raw  and  treated  effiuent  analytical  data 
from  monitoring  records  or  other  sources 
from  plants  with  well  operated  lime  and 
settle  treatment  systems  with  90  recycle 
of  treated  process  wastewater  from 
casting  processes  with  proposed 
limitations  of  no  discharge  of  process 
wastewater  pollutants.  , 


4.  The  Agency  also  solicits  specific 
comments  on  the  comparisons  between 
100  percent  recycle  and  the  two 
discharge  alternatives  of  90  percent  and 
50  percent  recycle  for  fifteen  process 
segments. 

5.  The  Agency  seeks  comments  on  the 
practical  substitution  of  process 
chemicals  containing  toxic  organic 
pollutions  such  as  phenolic  sand  binders 
and  die  lubricants  with  other  non  toxic 
metal  molding  and  casting  process 
chemicals. 

The  Agency  seeks  data  describing  the 
availability,  applicability  and  cost  of  the 
use  of  process  chemicals  which  do  not 
contain  or  would  not  add  toxic 
chemicals  to  foundry  process 
wastewaters. 

6.  To  determine  the  economic  impact 
of  this  regulation,  the  Agency  has 
calculated  the  cost  of  installing  BPT, 
BAT,  PSES,  NSPS  and  PSNS  for  the 
Metal  Molding  and  Casting  facilities  for 
which  data  were  available.  The  details 
of  the  estimated  costs  and  other  impacts 
are  presented  in  Section  VIII  of  the 
technical  Development  Document  and  in 
the  Economic  Impact  Analysis.  Based  on 
these  analyses,  the  Agency  projects  25 
plants  closures  and/or  484  employment 
losses  as  a  result  of  this  regulation.  The 
Agency  invites  comments  on  these 
analyses  and  projections.  We 
particularly  seek  comments  on  whether 
casting  manufacturers,  especially  small 
or  less  profitable  plants,  can  withstand 
the  estimated  compliance  costs.  The 
commenters  should  focus  not  only  on 
the  likelihood  of  plant  closures  and 
employment  losses,  but  should  also 
include  data  on  the  effects  of  the 
regulation  on:  modernization  or 
expansion  of  production  costs,  the 
ability  to  finance  non-environmental 
investments,  product  prices. 
profitability,  the  need  for  additional 
employees  to  operate  and  maintain  the 
required  pollution  control  equipment, 
international  competitiveness,  and  the 
availability  of  less  costly  control 
technology. 

XXV— OMB  Review 

This  proposed  regulation  was 
submitted  to  the  Office  of  Management 
and  Budget  for  review  as  required  by 
Executive  Order  12291." 

List  of  Subjects  in  40  CFR  Part  464 

Iron  and  steel  foundries,  Nonferrous 
foundries,  Waste  treatment  and 
disposal,  Water  pollution  control. 


Dated:  October  29, 1982. 
Anne  M.  Gonuch, 

Administrator. 

XX  VI — Appendices 

Appendix  A — Abbreviations,  Acronyms  and 
Other  Terms  Used  in  This  Notice 

Act— The  Clean  Water  Act 

Agency — The  U.S.  Environmental  Protection 

Agency 
BAT — The  best  available  technology 

economically  achievable  under  Section 

304(b)(2)  of  the  Act 
BCT — The  best  conventional  pollutant 

control  technology,  under  Section  304(b)(4) 

of  the  Act 
BPT — The  best  practicable  control  technology 

currently  available  under  Section  304(b)(1) 

of  the  Act 
Clean  Water  Act— The  Federal  Water 

Pollution  Control  Act  Amendments  of  1972 

(33  U.S.C.  1251  et  aeq.)  as  amended  by  the 

Clean  Water  Act  of  1977  (Public  Law  95- 

217) 
Direct  Discharger — A  facility  which 

discharges  or  may  discharge  pollutants  into 

waters  of  the  United  States 
Indirect  Discharger — A  facility  which 

introduces  os  may  introduce  pollutants  into 

a  pubhcly  owned  treatment  works 
NPDES  permit— A  National  Pollutant 

Discharge  Elimination  System  permit 

issued  under  Section  402  of  the  Act 
POTW — Publicly  owned  treatment  works 
NSPS — New  source  performance  standards 

under  Section  306  of  the  Act 
PSES — Pretreatment  standards  for  existing 

sources  of  indirect  discharges  under 

Section  307(b)  of  the  Act 
PSNS — Pretreatment  standards  for  new 

sources  of  indirect  discharges  under 

Section  307(b)  and  (c)  of  the  Act 
RCRA — Resource  Conservation  and 

Recovery  Act  (P.L.  94-580)  of  1976, 

Amendments  to  Solid  Waste  Disposal  Act 

as  amended 

Appendix  B — Pollutants  Proposed  for 
Specific  Regulation 

Subpart  A — Aluminum  Casting  Subcategory 

(1)  investment  Casting  Operations 
Oil  and  Crease 

TSS 
PH 

(2)  Melting  Furnace  Scrubber  Operutions 
Oil  and  Grease 

TSS 
pH 

(3)  Casting  Quench  Operations 
2,4,6-trichlorophenol 
2.4-Dichlorophenol 
Fluoranthene 

Butyl  benzyl  phthalate 

Pyrene 

Tetrachioroethylene 

Copper 

Zinc 

Xylene 

Sulfide 

Oil  and  Grease 

TSS 

pH 

(4)  Die  Casting  Operations 
Acenaphthene 
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2.4,6-trichlorophenol 

Parachlorometacresol 

Chloroform 

Phenol 

Butyl  benzyl  phthalate 

Chrysene 

Tetrachloroethylene 

Lead 

Zinc 

Phenols  (4AAP) 

Oil  and  Grease 

TSS 

pH 
(5)  Die  Lube  Operations 

Benzidine 

Carbon  tetrachloride 

Chlorobenzene 

].2-dichlnrDethane 

1,1,1-trichloroethane 

l.l-dichloroethane 

2.4,6-trichiorophenol 

Chloroform 

Fluoranthene 

Methylene  chloride 

Naphthalene 

4-nitrophenol 

Pentachlorophenoi 

Phenol 

bis(2-ethylhexi,l!phthalate 

Butyl  benzyl  phthalate 

Benzo  (a)  anthracene 

Acenaphthylene 

Anthracene 

Fluorene 

Phenanthrene 

Pyrene 

Tetrachloroethylene 

Trichloroethylene 

Chlordane 

Copper 

Lead 

Zinc 

Xylene 

Ammonia 

Phenols  (4AAP) 

Sulfide 

Oil  and  Grease 

TSS 

pH 
Suhpart  B — Copper  Casting  Subcategory 

(1)  Dust  Collection  Operations 
Butyl  benzyl  phthalate 
3,4-benzofluoranthene 
Benzo(k)fluoranlhanae 
Pyrene 

Copper 

Lead 

Nickel 

Zinc 

Manganese 

Phenols  (4AAP) 

Oil  and  Grease 

TSS 

pH 

(2)  Mold  Cooling  and  Casting  Quench 

Operations 
Copper 
Zinc 

Oil  and  Grease 
TSS 
pLi 

Subpart  C — Ferrous  Cas!:r^  Subcategory 

(1)  Dust  Collection  Operations 
Acenaphthene 


2.4-dichlorophenol 

2.4-dimethy!phenol 

Fluoranthene 

N-nitrosodiphenylamme 

Pentachlorophenoi 

Phenol 

Butyl  benzyl  phthalate 

Benzo  (a)  anthracene 

Chrysene 

Acenaphthylene 

Fluorene 

Phenanthrene 

Pyrene 

Te'rarhlnroethylene 

CnpjHT 

Lead 

Nickel 

Zinc 

Ammonia 

Iron 

Manganese 

Phenols  ;4AAP) 

Sulfide 

Oil  and  Grease 

TSS 

pH 
(2)  Melting  Furnace  Scrubber  Operations 

2-chlorophenol 

2,4-dichlorophenol 

2,4-dimethylphenol 

Fluoranthene 

2.4-dinitrophenol 

4.6-dinitro-o-cresoI 

N-nitrosodiphenylamine 

Pentachlorophenoi 

Phenol 

Butyl  benzyl  phthalate 

Benzo  (a)  anthracene 

Chrysene 

Acenaphthylene 

Fluorene 

Phenanthrene 

Pyrene 

Tetrachloroethylene 

Antimony 

Arsenic 

Cadmium 

Chromium 

Copper 

Lead 

Nickel 

Zinc 

Ammonia 

Fluoride 

Iron 

Manganese 

Phenols  (4AAP) 

Sulfide 

Oil  and  Grease 

TSS 

pU 
(3i  Suk;  Qut'tich  OpeiatioflS 

2.4-diniethylphenol 

N-nitrosodiphenylamme 

Phenol 

Tetrachloroethylene 

Cadmium 

Chromium 

Copper 

Lead 

Nickel 

Zinc 

.Ammonia 

Fluoride 

Iron 

Manganese 


Phenols  (4A.AP) 

Sulfide 

Oil  and  Grease 

TSS 

pH 

(4)  Casting  Quench  anu  Muiu  Cooling 

Operations 
Iron 

Oil  and  Grease 
TSS 
pH 

(5)  Sand  Washing  Oi;>er;it!ons 
Acenaphthene 

Phenol 

Acenaphthylene 

Pyrene 

Chromium 

Copper 

Lead 

Nickel 

Zinc 

Ammonia 

Iron 

Manganese 

Phenols  (4AAP) 

Sulfide 

Oil  and  Grease 

TSS 

pH 

Subpart  D — Lead  Casting  Subcategory 

(1)  Continuous  Strip  Casting  Operations 
Lead 

Oil  and  Grease 

TSS 

pH 

(2)  Grid  Casting  Operations 
Copper 

Lead 

Zinc 

Oil  and  Grease 

TSS 

pH 

(3)  Melting  Furnace  Scrubber  Operations 
Copper 

Lead 

Zinc 

Oil  and  Grease 

TSS 

pH  - 

Subpart  E — Magnesium  Casting  Subcategory 

(1)  Grinding  Scrubber  Operations 
Zinc 

Manganese 
Oil  and  Grease 
TSS 
pH 

(2)  Dust  Collection  Operations 
Zinc 

Phenols  (4AAP) 

Sulfide 

Oil  and  Grease 

TSS 

pH 

Subpart  F—Zinc  Casting  Subcategory 

[1]  Die  Casting  and  Casting  Quench 
Operations 
2,4,6- trichlorophenol 
Parachlorometacresol 
Pyrene 

Tetrachloroethylene 
Lead 

Zinc  Manganesp 
Phenols  ;4AAP| 
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Sulfide 

030 

1,2-tranS'dichloroethylene 

019 

2-chloroethyl  vinyl  ether 

Oil  and  Grease 

031 

2.4-dichlorophenol 

020 

2-chloronaphthalene 

TSS 

032 

1.2-dichloropropane 

022 

Parachlorometa  cresol 

pH 

033 

I.3-dichlorQpropylene 

025 

1.2-dichlorobenzene 

(2)  Melting  Furnace  Scrubber  Operations               035 

2.4-dinitrotoluene 

027 

1 ,4-dichlorobenzene 

» 

Zinc 

038 

Ethyibenzene 

028 

3.3-dichlorobenzidine 

Phenols  (4AAP) 

04f) 

4-chlorophenyl  phenyl  ether 

029 

1.1-dichloroe  thylene 

Oil  and  Grease 

041 

4-bromophenyl  phenyl  ether 

030 

1.2-tran8-dichloroethylene 

TSS 

042 

Bis(2-chloroisnpropyl|  ether 

032 

1,2-dichloropropane 

pH 

043 

Bis(2-chloroethoxy)  methane 

033 

1.3-dichloropropylene 

Appendix  C— Toxic  PoUuUnts  Not  Delected          ^^' 

Methyl  bromide 
Dichlorobromomethane 

034 
035 

2.4-dimethylphenol 
2.4-dinitrotoluene 

fa)  Subpart  A — Alummum  Casting 

049 

Trichlorofluoromethane 

036 

2,6-dinitrotoluene 

Subcategory 

050 

Dichlorodifluoromethane 

037 

1 .2-diphenylhy  drazine 

002 

Acrolein 

051 

Chlorodibromomethane 

040 

4-chlorophenyl  phenyl  ether 

003 

Acrylonitnle 

052 

Hexachlorobutadiene 

041 

4-bromophenyl  phenyl  ehter 

008 

1,2,4-trichlorobenzene 

053 

Hexachlorocyclopentadiene 

042 

Bis(2-chloroisopropyl)  ether 

009 

Hexachlorobenzene 

056 

Nitrobenzene 

043 

Bis(2-chloroethoxy)  methane 

012 

Hexachloroethane 

061 

N-nitrosodimethylamme 

045 

Methyl  cholride 

016 

Chloroe  thane 

062 

N'-nitrosodiphenylamine 

046 

Methyl  bromide 

017 

Bis  (chloromethyl)  ether 

063 

N-nitrosvjdin -propylamine 

047 

Bromoform 

019 

2-chloroethyl  vinyl  ether 

079 

Benzo(g,h.i)perylene 

049 

Trichlorofluoromethane 

020 

2-chloronaphthalene 

082 

Di benzol  a. hjanthracpne 

050 

Dichlorodifluoromethane 

025 

1.2-dichloro  benzene 

083 

Indeno(1.2,4-dc)  pyrene 

052 

Hexachlorobutadiene 

026 

1,3-dichloro  benzene 

088 

Vinyl  chloride 

053 

Hexachlorocyclopentadiene 

027 

1.4-dichloro  benzene 

094 

4.4  -DDD 

054 

Isophorone 

028 

3,3'-dichlorobenzidine 

095 

Alpha-endosulfan 

056 

Nitrobenzene 

029 

1.1-di  chloroe  thylene 

096 

Beta-endosulfan 

057 

2-nitrophenol 
4-nitrophenol 

032 

1.2-dichloropropane 

09« 

F.ndnn 

058 

033 

1.3-dichloro  propylene 

1  14 

Antimony 

059 

2,4-dinitrophenol 

035 

2,4-dinitrotoluene 

130 

Xylene 

060 

4,6-dini  tro-o-cresol 

037 
040 

1 .2-dipheny  Ihydrazine 

4-chlorophenyl  phenyl  ether 

(cl  Subpart  C — f'prraus  Ca.-it:n^  Subcategory 

061 
062 

N-nitrosodimethylamine 
N-nitrosodiphenylamine 

04X 

4-bromophenyl  phenyl  ether 

002 

.'\croiein 

063 

N-  nitrosodi-n-propylamine 
Pentachlorophenol 
Diethyl  phthalate 
Dimethyl  pyhthalate 
Acenaphthylene 

042 
043 
045 
046 
049 

Bis(2-chloroisopropyl)  ether 
Bis(2-chloroethoxy)  methane 
Methyl  chloride 
Methyl  bromide 
Trichlorofluorome  thane 

003 
012 
013 
015 
016 

.'Vrrylonitrile 
Hexachloroethane 
l.l-dichlorop  thane 
1,1.2.2-tetrachloroethane 
Chloroethane 

064 
070 
071 
077 

050 

Dichlorodifluorome  thane 

017 

Bis(chlorompth\  1]  pther 

079 

Benzo(G.h.i)perylene 

052 

Hexachlorobutadiene 

019 

2-chloroethyl  vinyl  ether 

082 

Dibenzo(a.h)anthracene 

053 
054 

Hexachlorocyclopentadiene 
Isophorone 

,     025 
027 

1.2-dichlorobenzene 
1.4-dich!orobenzenp 

083 
085 

lndeno(1.2,-cd)  pyrene 
Tetrachloroethylene 

056 

Nitrobenzene 

028 

3.3-dicholorobenzidme 

068 

Aldrin 

061 

N-nitrosodimethylamine 

029 

1,1-dichoioethylene 

090 

Dieldrin 

062 

N-nitrosodimethylamine 

032 

1.2-dichorapropane 

091 

Chlordane 

079 

Benzo(g,h.i)perylene 

040 

4-chlorophenyl  phenyl  ether 

092 

4,4-DDT 

082 

Dibenzo(a,h)anthracene 

041 

4-bromophpnyl  phenyl  ether 

093 

4,4'-DDE 

083 

Indeno{1.2.4-cd)pyrene 

042 

Bisf2-chloroisopropyl)  ether 

094 

4.4-DDD 

088 

Vinyl  chloride 

046 

Methyl  bromide 

095 

Alpha-endosulfan 

113 

Toxaphene 

.                           050 

Dichlorodifluoromethane 

096 

Beta-endosulfan 

114 

Antimony 

052 

Hexachlorobutadiene 

097 

Endosulfan  sulfate 

117 

Beryllium 

053 

Hexachlnrocyclopentadipnn 

098 

Endrin 

118 

Cadmium 

061 

N-nitrosodimethylamine 

099 

Endrin  aldehyde 

(b)  Subpart  B — Copper  Casting  5u 

,      .                   063 

N-nitro9odi-n-propylamine 
Benzofg.h.i.lPerylene 

102 

Heptachalor 
Alpha-BHC 

002 

Acrolein 

082 

Dibenzo(a.h)anthracene 

103 

Beta-BHC 

003 

Acrylonitrile 

083 

lndenoll,2.3-cd)  pyrene 

104 

Gamma-BHC 

007 

Chlorobeoxene 

088 

Vinyl  chloride 

105 

Delta-BHC 

008 

1.2.4-trichlorobenzene 

106 

PCB-1242  (Arochlor  1242) 

009 

Hexachlorobenzene 

(d)  Subpart  D-Lead  Casting  Subcategory 

107 

PCB-1254  (Arochlor  1254) 

010 

1.2-dichloroe  thane 

002 

Acrolein 

108 

PCB-1221  (Arochlor  1221) 

012 

Hexachloroethane 

003 

Acrylonitrile 

109 

PCB-1232  (Arochlor  1232) 

013 

1.1-dichloroe  thane 

005 

Benzidine 

no 

PCB-1248  (Arochlor  1248) 

015 

1.1.2,2-tetrachloroethane 

006 

Carbon  tetrachloride 

111 

PCB-1260  (Arochlor  1260) 

016 

Chloroe  thane 

(xr 

Chlorohenzene 

112 

PCB-lOia  (Arochlor  1016) 

017 

Bi»(chloToniethyl)ether 

008 

1.2.4-tnchlorobenzene 

113 

Toxaphene 

018 

Bi8(2  chloroethyljether 

009 

Hexachlorobenzene 

130 

Xylene 

019 

2-chloroethyl  vinyl  ether 

010 

1.2-dichloroethane 

020 

2-chloronaphthalene 

012 

Hexachloroethane 

fe/  Subpart  E — Magnesium  Casting 

024 

2-chlorophenol 

013 

l.l-dichloroethane 

Subcategory 

025 

1 ,2-dichlorobenzene 

014 

1,1,2-tnchloroethane 

002 

Acrolein 

026 

1.3-dichloro  benzene 

015 

1,1.2,2-tetrachloroethanp 

003 

Acrylonitrile 

027 

1,4- dichloro  benzene 

016 

Chloroethane 

005 

Benzidine 

028 

3.3'-dichlorobenzidine 

017 

Bis  (chloromethyl)  ether 

006 

Carbon  tetrachloride 

029 

1,1-dichloroethylene 

018 

Bis  (2-chloroethyl)  ether 

007 

Chlorohenzene 

008 

1.2,^ 

009 

Hex 

010 

1.2-( 

Oil 

1.1,1 

012 

Hex 

013 

l.l-< 

014 

1.1.2 

015 

1.1.2 

016 

Chi 

017 

Bis 

018 

Bis 

019 

2-ch 

022 

Pari 

025 

2,2- 

028 

3,3'- 

029 

1,1- 

030 

1.2- 

031 

2,4- 

032 

1.2- 

033 

1.3- 

035 

2.4- 

036 

2,6- 

037 

1,2- 

038 

Ethi 

040 

4-ch 

041 

4-br 

042 

Bi9( 

043 

Bis( 

045 

Met 

046 

Met 

047 

Bro 

049 

Trie 

050 

Did 

051 

Chi 

052 

Hex 

053 

Hex 

054 

Isof 

056 

Nitr 

058 

4-ni 

059 

2,4- 

060 

4,6- 

061 

N-n 

062 

N-n 

063 

N-n 

069 

Di  r 

074 

3,4- 

079 

Ben 

082 

Dib 

083 

Indf 

087 

Trie 

088 

Vin 

089 

Aid 

091 

Chi 

093 

4,4  - 

096 

Bet; 

097 

End 

098 

End 

100 

Hep 

103 

Bets 

105 

Del 

113 

Tox 

114 

Ant 

117 

Ben 

118 

Cad 

119 

Chr 

124 

Nic 
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008  1.2,4-trich!orobenzene 

009  Hexachlorobenzene 

010  1,2-dichloroethane 
Oil  1,1,1-trichloroethane 

012  Hexachloroethane 

013  l.l-dichloroethane 

014  1.1,2-trichloroethane 

015  1.1,2,2-tetrachloroethane 

016  Chloroethane 

017  Bis  (chloromethyl)  ether 

018  Bis  (2-chloroethy)  ether 

019  2-chloroethyl  vinyl  ether 
022  Parachlorometa  cresol 
025  2,2-dichlorobenzene 

028  3,3'-dichlorobenzidine 

029  1,1-dichloroethylene 

030  1,2-trans-dichloroethylene 

031  2,4-dichlorophenyl 

032  1.2-dichloropropane 

033  1.3-dichloropropylene 

035  2.4-dinitrotoliiene 

036  2,6-dinitrotoluene 

037  1,2-diphenylhydrazine 

038  Ethylbenzene 

040  4-chlorophenyl  phenyl  ether 

041  4-broniophenyl  phenyl  ether 

042  Bis(2-chloroisopropyl)  ether 

043  Bis(2-chloroethoxy)  methane 

045  Methyl  chloride 

046  Methyl  bromide 

047  Bromoform 

049  Trichlornfluorcmethane 

050  Dichlorodifluoromethane 

051  Chlorodibromomethane 

052  Hexachlorobutadiene 

053  Hexachlorocyclopenladiene 
0J>4  Isophorone 

056  Nitrobenzene 

058  4-nitrophenol 

059  2,4-dinitrophenol 

060  4,6-dinitro-o-cresol 

061  Nnitrosodimethylamine 

062  N-nitrosodiphenyldmine 

063  N-nitrosodi-n-pr(ipy!amine 
069  Di  n-octyl  phthalate 

074  3,4-Benzonuoranthene 

079  Benzo(g,h,i)perylene 

082  Dibenzo(a.h)anthracene 

083  Indeno(l,2,3-cd)  pyrene 

087  Trichloroethylene 

088  Vinyl  chloride 

089  Aidnn 
091  Chlordane 
093  4.4-DDE 

096  Beta  endosulfan 

097  Endosulfan  sulfate 

098  Enddrin  "— 
100  Hepfachlor 

103  Beta-BHC 

105  Delta-BHC 

113  Toxaphene 

114  Antimony 

117  Beryllium 

118  Cadmium 

119  Chromium 
124  Nickel 

If)  Subpart  F — Zinc  Casting  Subcategory 

002  Acrolein 

003  Acrylonitrile 
005  Benzidine 

009  Hexachlorobenzene 

010  1,2-dichloroethane 

012  Hexachloroethane 

013  1,1-dichloroethane 

014  l.l.Z-trichloroethane 


016  Chloroethane 

017  Bis(chloromethyl)  ether 

018  Bis(2-chloroethyl)  ether 

019  2-chloroethyl  vinyl  ether 

020  2-ch!oronaphthalene 

026  1,3-dichlorobenzene 

027  1,4-dichlorobenzene 

028  3,3'-dichloroben7idine 

029  l.l-dichloroethylene 

032  1.2-dichloropropane 

033  1.3-dichloropropylene 

040  4-chlorophenyl  phenyl  ether 

041  4-bromopheny!  phenyl  ether 

042  Bis(2-chloroisnpropyn  ether 

043  Bis(2-chloroethox\  j  melhane 

045  Methyl  chloride 

046  Methyl  bromide 

047  Bromoform 

048  Dichlorobromomethane 

049  Tnchlorofluoromethane 

050  Dichlorodifluorom.ethane 

051  Chlorodibromomethane 

052  }lexachiorobut.jdiene 

053  Hexachlorocyclopent.idiene 
057  2-nitrophenol 

060  4.6-dinitro-o-cresol 

061  N-n;;rosodime'.hy!aniine 

062  N-nitrosodipheny!amme 

063  N-nilrosodi-n-propy!aminp 

073  Benzo(a)pyrcne 

074  3.4-B'^nzofluoranthene 

075  Benzoik;nuor.jn'hene 

079  Benzo(g.h,!lpery!ene 

082  Dibenzofa.hj.inihracene 

083  indeno[l,2.3-cd)  pyrene 
088  Vmyl  chloride 

090  Diefddrm 

105  Deha-DHC 

113  Toxaphene 

114  Antimony 

117  Beryllium 

118  Cadmium 

Appendix  D — Toxic  Pollutants  Detec  ted 
Below  the  Nominal  Quantification  Limit 

(aj  Subpart  A — Aluminum  Casting 
Subcategory 

014  1,1,2-trichloroethane 

030  1.2-trans-dichloroethylene 

036  2.6-dinitrotoluene 
047  Bromoform 

051  Chlorodibromomethane 

069  Di-n-octyl  phthalate 

074  3  4-Benzof!uoranfhene 

075  Benzo(k)f!uorftnthenp 

080  Dieldrjn 

094  4.4-DDD 

095  Alphii-endosiilfan 

096  Beta-rndosullan 

097  Endosuifan  sulfate 
008  Endrin 

099  Endrin  aldehyde 

100  Heptachlor 
125  Selenium 
128  Silver 

127  Thallium 

(b)  Subpart  B — Copper  Casting  Subcategory 

(XM  BenzenG 

005  Benzidine 

021  2.4,6-tnch!orophenol 

022  Parachlorometa  cresol 

037  1,2-diphenylhydrazine 
039  Fluoranthene 

047  Bromoform 

055  Naphthalene 


057  2-nitrophenol 

059  2.4-dinitropheno! 

060  4.5-dinitro-o-cresol 
069  Di-n-ocfyl  phthalate 
080  Fluorene 

086  Toluene 

089  Aldrn 

090  Dieldrin 

091  Chlordane 

092  4,4-001 

093  4.4-DOE 

097  Endosulfan  Si.lF.ite 

099  Endnn  aldehydi- 

100  Heptachlor 

101  Hpptarhlor  epoxide 

102  A!pha-BHC 
ina  Beta-BHC 

104  Gamma-BHC 

105  Delta-BHC 

106  PCB-1242  (Arochlorl242) 

107  PCB- 1 254  (Arochlor  1254) 

108  PCB  1221  (Arochlor  1221) 

109  PCB-1232  (Arochlor  1232) 

110  PCB  1248  (Arochlor  1248) 

111  PCB-126oi,Arochlor  1260) 

112  PCB-1016  (Arochlor  1016) 

113  Toxaphene 
117  Berylium 
119  Qiromium 

125  Selenium 

126  Silver 

127  Thallium 

(c)  Subpart  C — Ferrous  Casting  Subcategory 

005  Benzidine 

007  Chlorobenzene 

009  Hexachlorobenzene 

010  1,2-dichloroethane 
014  1,1,2-trichloroethane 
020  2-chloronaphthalene 
026  1,3-dichlorobenzene 

035  2,4-dinitrotoluene 

036  2,6-dinitrotoluene 

037  1,2-diphenylhydrazine 

038  Ethylbenzene 

048  Dichlorobromomethane 

073  Benzo{a)pyrene 

078  Anthracene 

089  Aldrin 

090  Dieldrin 

091  Chlordane 

092  4,4-DDT 

093  4,4-DDE 

094  4,4'-EH3D 

093  Alpha-endosulfan 

096  Beta-endosulfan 

097  Endosulfan  sulfate 

098  Endrin 

100  Heptachlor 

101  Heptachlor  epoxide 

102  Alpha-BHC 

104  Gamma-BHC 

105  Delta-BHC 

106  PCB-1242  (Arochlor  1242) 

107  PCB-1254  (Arochlor  1254) 

108  PCB-1221  (Arochlor  1221) 

109  PCB-1232  (Arochlor  1232) 

110  PCB  1248  (Arochlor  12481 

111  I'CB-1200  (Arochlor  12601 

n:  p.x 

11. i  PCB-1016  [Aroauu!  lOlb) 

113  Toxaphene 

(dj  Subpart  D—LeaJ  Casting  Subcategory 

001  .-Xcenaphthene 

0('4  Benzene 
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021  2.4,6-tnchlorophenol 

024  2-chlorophenol 

026  1.3-dichlorobenzeiie 

031  2.4-clichlorophenoJ 

038  Ethylbenzene 

039  Fluoranthene 
044  Methylene  chloride 
048  Dichlorobromomethane 
051  Chlorodibromometh.inp 
065  Phenol 

072  Benzo(a)anthr3cene 

073  Ben7o(a)pyrene 

074  3.4-Benzofluoranthene 

075  Benzo(kjnuoranthenp 

076  Chrysene 
080  Fluorene 

086  Toluene 

087  Trichloroethylene 
101  Heptachlor  epoxide 
115  Arsenic 
117  Beryllium 

119  Chromium  | 

121  Cyanide,  Total 

123  Mercury 

124  Nickel  I 

125  Selenium  j 

126  Silver 

127  Thallium 

lej  Subpart  E — Magnesnim  CasUng 
Subcategory 

020  2-chlorQnaphthalene 

021  2.4.6-trichJorophenol 
024     2-chlorophenol 

026  1.3-dichlorobenzene 

027  1.4-dichlorobenzene 
039  Fluoranthene 
048  Dichlorobromomethane 
055  Naphthalene 
057  2-nitrophenol  1 

072  Benzo(a)anthracene  | 

073  Benzo(a)pyrene 
075  Benzo(k)fluoranthene 
080  Fluorene 
085  Tetrachloroethylene 
090  Dieldrin 
092  4.4 -DDT 

094  4,4-DDD 

095  Alpha-endosulfar. 
099    Endrin  aldehyde 

101  Heptachlor  epoxide  i 

102  AlphaBHC 
104    Camma-BHC 

106  PCB-1242  (.Vochlor  1242) 

107  PCB-1254  (Arochlor  1254) 

108  PCB-1221  (Arochlor  1221) 

109  PCB-1232  (Arochlor  1232) 

110  PCB-1248  [Arochlor  1248) 

111  PCB-1260  (Arochlor  1260)   I 

112  PCB-1016  (.^rochlo^  lOlS)  I 
115  .\rsenic 
123  Mercury 

125  Selenium 

126  Silver 

127  Thallium 
130  Xylene 

(f]  Subpart  F~ZJnc  Casting  Scbu-^te^fory 

007  Chlorobenzene 

015  1.1.2.2-tetrachloroethdn^' 

025  1.2-dichlorobenzene 

037  1.2-diphenylhydrazine 

054  Isophrone 

064  Pentachlorophenol 

078  Anthracene 

081  Phenanthrene 


089 

Aldnn 

091 

Chlordanc 

092 

4.4   DDT 

093 

4.4   DDK 

094 

4,400 

095 

.Mphd-endosul'.in 

096 

Beta-endosulfan 

097 

Endosulfan  sulfate 

098 

Endrin 

099 

Endrin  aldehyde 

100 

Heptachlor 

101 

Heptachlor  spoxide 

102 

Alpha  Bl-tC 

103 

Beta-BHC 

104 

Camma-BHC 

im. 

F'(:F*-!-'4.;  '  Arochlor  1242) 

lo:- 

i'(:[V-:j,-.4  'Arochlor  1254) 

KW 

f'(  R  \1Z\  i  Arochlor  1221) 

\m 

l'(  W-llTl  1  Arochlor  1232) 

11(1 

PC:B   1J4H    .-Vrochior  12481 

111 

P<.:H-!JW)  I  Arochlor  litiO) 

112 

PCB-1216  (Arochlor  lOlHi 

115 

Arsenic 

119 

Chromium 

125 

Selenium 

126 

Silver 

127 

Thallium 

Appendix  E — Toxic  Pollutants  Not  Treatable 
h\  End-of-Pipe  Technologies  Con-sidered 

(al  Subpart  A — Ahimuniw  Cu.s.'.ry 
Subcategory 

004     Benzene 

1,1.2.2,-tetrachloroelhane 

bi.s(2-chloroethyl')  ether 

2-chloropnenol 

2,4-dimethylphenol 

Ethylbenzene 

Dichlorobromomethane 

2-nitrophenol 

2,4-dinitrophenoi 


015 

018 

024 

034 

038 

048 

057 

059 

060 

068 

070 

071 

086 

089 

092 

093 

101 

102 

103 

104 

105 

1W> 

10- 

108 

109 

110 

111 

112 

115 

119 

121 

123 

124 


4.B-d:nitro-o-cresnl 

D-n-butyl  phthaiate 

Diethyl  phthaiate 

Dimethyl  phthaiate 

Toluene 

Aldrin 

4.4   DDT 

4,4-DDE 

Heptachlor  epoxide 

Alpha-BHC 

Beta-BHC 

Gamma-BHC 

Delta-BHC 

PCB-1242  (Arochlor  1242) 

W;.B-1.''.54  I  Arochlor  1254) 

PCB-1221  (Arochlor  1221) 

PCB-i:n2  (Arochlor  1232) 

PC:B-1248  'Arochlor  1248) 

PCB-1260  i.Arochlor  12(50) 

PCB-1016  (Arochli'r  1016) 

Arsenic 

Chromium 

Cyanide 

Mercury 

Nickel 


(bl  Subpart  B — Copper  Cashing  SuOco.'^lt) 

001  Acenaphthene 

006  Carbon  tetrachloride 

Oil  l.l.l-tnchloroerhane 

014  1.1.2-trichloroethane 

023  Chloroform 

034  2.4-dimethylphenol 

036  2  6-dinitrntoluene 

H44  \1eth\lene  chloride 


045 

Methyl  chloride 

054 

Isophorone 

058 

4-nitrophenol 

0f>4 

Pentachlorophenol 

065 

Phenol 

•066 

bis(2-ethylhexyl)  phlhalate 

068 

Din-butyl  phthaiate 

070 

Diethyl  phtkalate 

071 

Dimethyl  phthaiate 

0"2 

Benzo  (a)  anthracene 

073 

Benzo  (a)  pyrene 

076 

Chrysene 

0-7 

Acenaphthylene 

078 

Anthracene 

081 

Phenanthrene 

085 

Tetrachloroethylene 

087 

Trichloroethylene 

115 

Arsenic 

118 

Cadmium 

121 

Cyanide 

123 

Mercury 

(c)  Subpart  C — Ferrous  Castm.g  Subcategory 

004 

Benzene 

006 

Carbon  tetrachloride 

008 

1 ,2,4-trichlorobenzene 

Oil 

1 . 1 , 1 -trichloroe  thane 

018 

bis(2-chJoroethyl)  ether 

021 

2,4.6-trichlorophenol 

022 

Parachlorometaicresol 

023 

Chloroform 

030 

1.2-trans-dichloroethylene 

033 

1.3-dichloropfophylene 

043 

bis(2-chioroethoxy)  methane 

044 

Methylene  chloride 

045 

Methyl  chloride 

047 

Bromoform 

049 

Trichlorofluoromethane 

051 

Chlorodibromomethane 

054 

Isophorone 

055 

Naphthalene 

056 

Nitrobenzene 

057 

2-nitrophenol 

058 

4-nitrophenol 

Of* 

Bis(2-ethylhex>d)  phthaLat* 

068 

Din-butyl  phthaiate 

069 

Di-n-octyl  phthaiate 

070 

Diethyl  phthaiate 

071 

Dimethyl  phthaiate 

074 

3.4-Benzonuoranthene 

075 

Benzo  (k)  fluoranthene 

t)86 

Toluene 

087 

Trichloroethylene 

(J99 

Endrin  aldehyde 

103 

Beta-BHC 

117 

Beryllium 

121 

Cyanide 

123 

Mercury 

125 

Selenium 

126 

Sliver 

127 

Thallium 

130 

Xylene 

/(//  Subpart  D — Lead  Casting  Subcati^ory 

Oil 

1.1.1  trichloroethane 

023 

Chloroform 

055 

Naphthalene 

066 

Bis(2-ethyihexy!)  phthaiate 

067 

Butyl  benzyl  phthaiate 

068 

Di-n-butyl  phthaiate 

069 

Di-n-octyl  phthaiate 

078 

Anthracene 

081 

Phenanthrene 

084 

Pyrene 

114 

Antimony 

118 

Cadmium 
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(el  Subpart  E—Mofine'nuni  Ccist:;)^: 
Subcategory 

0(71     Acenaphtiht^uf' 
004     Benzene 

023  Chloroform 

034  2,4-dJmrthy!rtifnol 
044     Methylene  chloride 

064  Pentachlofiphcnnl 

065  Phenol 

066  bis(2-ethyIhcxyilphthHlate 

067  Butyl  benzyl  phthalati 
06«  Di-n-buty!  phthalatf 

070  Diothyi  phthalate 

071  Dimpthyl  phthalnle 

076  Chrysenp 

077  Acenaphthj  lene 

078  Anthrac:ene 
OR!  Phpnanthrene 

084  P\TPne 

085  Tetrachlqrofthylerif 

120  Copper 

121  Cyanide 

122  Lead 

(f)  Subpart  F—Z:nc  Castijig  Subcategory 

001  Acenaphthene 

004  Benzene 

0f)6  Carbon  telrai  f.lonJt- 

0O8  1.2.4-tnr,hloruben7.fin( 

Oil  1,1,1  trichlorotitha.nf 

02,1  Chloroform 

024  2-chlorophi'nol 

030     1,2-trans  riichloruethytcne 

035  2,4-dinitratoliM;nr 

036  2.6-dinitrotoluene 

038  Ethylbenzene 

039  Fluoranthene 

044  Mcthylent  chloride 

056  Nitrobenzene 

058  4-nitroph('n(i; 

059  2,4-dinitropher.ol 

066  bis(2-e!hylhp\y!)phthalate 

068  Di-n  I/Jtyl  phthalate 

069  Di-n-nrtyl  phthalate 

070  Diethyl  phlh.ilate 

071  Uimethyl  phthalalc 
or:  Benzo(a)anthraoene 
0~6  Cbrysene 

077     Acenaphlhyltnc 
Oao     FUiorene 

086  Toluene 

0B7  TrJchlonietiiylcni' 

120  Copper 

121  Cyanidt* 

123  Mercury 

124  Nickel 
130  X\lene 

Appendix  F — Tovir  Pollutants  Controlled  Bui 
Not  Specifically  Regulated 

Subpart  A — A!um::nim  Casting  Subcategory 

0(j3     N-nilrosodi-n-propylamine 
073     Benzo(a)pyf-ne 

S'jhpart  B — Copper  C.us!:r.g  Subcategory 

The  proposed  limila'icns  and  standards  for 
the  process  segments  in  this  subcategory  are 
no  discharge  of  process  wastewater 
pollutants  to  navigable  waters  or  POTWs 

Subpart  C — Ferrous  Casting  Subcategfry 

The  proposed  limitations  and  standards  for 
the  process  segments  in  this  subcategory'  arp 
no  discharge  of  process  wastewater 
pollutants  to  navigable  waters  or  POTWs 


S:;bpart  D — Lead  Casting  SuiKX^tt^gmy 

The  proposed  hnutations  and  standarli  fur 
two  ot  th«  process  segments  in  this 
subcategory  are  no  discharge  of  process 
wastewater  pollutants  to  navigalile  wati'rs  ui 
POTWs 

Subpart  E — Magnesium  Cnsiaii;  Subcategory 

The  proposed  limitatioriS  and  standar:^';  ^;ir 
the  process  segments  m  this  siilx:atpgnrj  aw 
no  discharge  of  process  wastewater 
pollutants  to  navigable  waters  or  POTWs. 

Subpart  E~Zinc  Casting  Subcategory 

031  2.4-dichlorophenol 

034  2.4-diint'th>lphL-nol 

055  Naphthalene 

065  Phenol 

067  Butyl  i»enz>'  pht.n.<iatt- 

Appendix  G-  -Suhi  ategories  and  Proi  i-ss 
Segments  Not  Regulated 

Subpart  A — Aluminum  Costing 

Investment  Casting— BAT.  PSES  PSNS 
Melting  Furnace  Scrubber— BAT,  PSES,  I'SNS 

Subf>jrt  D  —Lead  Castijjfi 

ContiiiLiou.'i  Str;p  L^&t;ng — BJ'I.  b.\  1 

Subpart  E — Magrwsiui-  C.:>fing 

Grinding  Scrubber  Operations — PSES 

Dust  Cr.lletrtion  Operations — PSfS 

Subpart  (^—Mckel  Casting— BPT.  BAT.  BCT. 
\'SPS.  PSES.  PSS'S 

Subpart  II— Tin  Casting— EFT.  BAT.  BCT. 
NSPS.  PSES.  PSNS 

Subpart  I— Titan: Lw  Casting— BPT.  BAT. 
BCT.  \SPS.  PSES.  PS.XS 
EPA  proposes  to  establish  a  new  Part 

464  to  read  as  follcws: 

PART  464— METAL  MOLDING  AND 
CASTING  POINT  SOURCE  CATEGORY 


>-• 


General  Provisions 

Sec. 

464.01  Applicability. 

464.02  General  definitions. 

464.03  Monitoring  requirements. 

464.04  Compliance  date  for  PSF.S. 

Subpart  A — Aluminum  Casting 

4t>4,U)     Apphcahii;!), ;  description  of  the 
aluminum  casting  subcategory. 

464.11     Effluent  limitations  representing  the 
degree  of  effluent  reduction  at'ainable  by 
the  application  of  the  best  practicable 
contiol  technology  currently  available, 

4ti4  12     FfHiient  limitations  representing  the 
degree  of  elfluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable, 

464  13     New  soiirr.e  performance  standards. 

4f>4  14     Pretr'-atmcnt  standards  for  existing 
S>.'iiir;es 

464  15     Pretreatnient  standards  for  new 

sources 
4f>1.16     (Reserved! 

Subpart  B— Copper  Casting  Subcategory 

464,20     Applicability;  de-^cnptior  of  the 

c  upper  casting  subcategory 
464  21     Effluent  limitations  representing  the 

deforce  cif  effluent  reduction  attairahle  (  \ 


ttie  application  of  the  best  practicable 
control  technology  currently  available 
4h4.22     Effluent  limjlations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 


uiJi;ioJi!g_v  (!<onon~ii(J4lI>  ach 


.  vabl. 


^tri.2.1      New  strtin  e  perfv>rmain  e  s'.i.id.^ri^ 
464. ..M      !S-tn  oimen!  i-tandarCs  \>>r  e\;s:..'5;i 

sua,n:fS 
464.25     FVT'TrtTK'n'  sianrl  -rds  for  new 

sources 
41,4  .'h     iR"SprvedJ 

Subpart  C — Ferrous  Casting  Subcategory 

41>4.JU     Appucalalilv.  dcs«.,l.p!io:.  uf  ihe 
ferrous  casting  subcategorj'. 

464.31  Effluent  limitations  representing  the 
degree  of  effluent  reductions  attainable 
Hv  the  H^ipln.HtJon  of  the  l>fst  rracticable 
contrf>J  technology  cu'MTU  avaiiahle. 

464.32  Effhient  lim'tations  '■efi-t.M?nting  the 
degree  of  rf!':uent  -p;i;».  :,,in  i-'ainabie  by 
the  appjica'iiir  tif  the  t>-st  a\  ailable 
lechnr.:i>i;\  econo';..cal.>  ^cii.e\'able. 

464.33  New  source  performance  standards. 

464.34  Pretreatment  standards  tor  existing 
sources. 

464.35  Pretreatment  standards  for  new 
sources. 

464.36  |Resei\.(-d| 

Subpart  D— Lead  Casbng  Subcate9ory 

464.40  Applirabthtjr  description  of  the  lead 
casting  subcategory. 

464.41  EfBuent  limitabuas  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available. 

464.42  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  appbcation  of  the  best  available 
technology  economically  achieveable, 

,,A  •! ')     New  source  performance  standards. 
4t»}  14     Pretreatment  standards  for  existing 

sources 
464.45    Pretreatment  standards  for  new 

sources, 
46 J  46     ':Ros<'n-^' 

Subpart  E— Magnesium  Casting 
Subcategory 

464-50     .\pplicaLiLty;  description  of  the 
magnesium  casting  subcategorj'. 

4t>4.51     Eifluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
corrtrol  technology  currently  available. 

464.52  Effluent  hmitations  representing  the 
degree  of  effluent  reduction  attainable  by 
tbe  applic.i:<in  ni  ir.e  best  available 
technologx  e.oromically  achjevable. 

464.53  New  s(  L.r,.e  performance  standards. 

464.54  Pretreatment  standards  for  ni w 
sources 

4i'>4  55     [Reserved] 

Subpart  F— Zinc  Casting  Sutx:ategory 

464.60  .\p^)iicabiiity  de»cnpti;in  of  'he  z.  nc 
cas'ing  subcatej(oo' 

464.61  KTiiient  limitations  represertiUK  the 
degree  nf  effluent  rpdL.ftion  a:i.-.inable  by 
the  afjplication  of  the  best  prartii  able 
control  technology  cur.-enti)  available 

464.62  Effluent  limitations  representing  the 
degree  of  effluent  reduc  '.lon  attainable  by 
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the  application  of  the  best  available 
technology  economically  achievable. 

464.63  New  source  performance  standards. 

464.64  Pretreatment  standards  for  existing 
sources. 

464.65  [Reserved] 

Authority:  Sees.  301,  304(b),  (c).  (e),  and  (g). 
306(b)  and  (c),  307.  and  501,  Clean  Water  Act 
(Federal  Water  Pollution  Control  Act 
Amendments  of  1972.  as  amended  by  Clean 
Water  Act  of  1977)  (the  •'Act");  33  United 
States  C.  1311.  1314(b),  (c),  (e),  and  (g), 
1316(b)  and  (c).  1317(b)  and  (c).  and  1361:  86 
Stat.  816,  Pub.  L  92-500:  91  Stat.  1567;  Pub.  L 
95-217. 

General  Provisiocs  | 

§  464.01    Applicability. 

The  provisions  of  this  regxilation  apply 
to  discharges  and  to  the  introduction  of 
pollutants  into  a  publicly  owned 
treatment  works  resulting  from 
production  in  the  Metal  Molding  and 
Casting  Point  Source  Category. 

§  464.02    General  definitions. 

In  addition  to  the  definitions  set  forth 
in  40  CFR  Part  401,  the  following 
definitions  apply  to  this  part: 

(a)  Aluminum  Casting.  The  remelting 
of  aluminum  or  an  aluminimi  alloy  to 
form  a  cast  intermediate  or  final  product 
by  pouring  or  forcing  the  molten  metal 
into  a  mold,  except  for  ingots,  pigs,  or 
other  cast  shapes  related  to  primary 
metal  smelting. 

(b)  Copper  Casting.  The  remelting  of 
copper  or  a  copper  alloy  to  form  a  cast 
intermediate  or  final  product  by  pouring 
or  forcing  the  molten  metal  into  a  mold, 
except  for  ingots,  pigs,  or  other  cast 
shapes  related  to  primary  metal 
smelting. 

(c)  Ferrous  Casting.  The  remelting  of 
ferrous  metals  to  form  a  cast 
intermediate  or  finished  product  by 
pouring  the  molten  metal  into  a  mold. 

(d)  Lead  Casting.  The  remelting  of 
lead  to  form  a  cast  intermediate  or  final 
product  by  pouring  or  forcing  the  molten 
metal  into  a  mold,  except  for  ingots, 
pigs,  or  other  cast  shapes  related  to 
primary  metal  smelting. 

(e)  Magnesium  Casting.  The  remelting 
of  magnesium  to  form  a  cast 
intermediate  or  final  product  by  pouring 
or  forcing  the  molten  metal  into  a  mold, 
except  for  ingots,  pigs,  or  other  cast 
shapes  related  to  primary  metal 
smelting. 

(f)  Zinc  Casting.  The  remelting  of  zinc 
to  form  a  cast  intermediate  or  final 
product  by  pouring  or  forcing  the  molten 
metal  into  a  mold,  except  for  ingots, 
pigs,  or  other  cast  shapes  related  to 
primary  metal  smelting. 

§  464.03    Monitoring  requirements. 

The  "monthly  average"  regulatory 
values  shall  be  the  basis  for  the  monthly 


average  discharge  in  direct  discharge 
permits  and  for  pretreatment  standards. 
Compliance  with  the  monthly  discharge 
limit  is  required  regardless  of  the 
number  of  samples  analyzed  and 
averaged. 

§  464.04    Compliance  date  for  PSES. 

Two  years  after  promulgation  of  the 
regulation. 

Subpart  A— Aluminum  Casting 
Subcategory 

§  464.10    Applicability;  description  of  ttie 
aluminum  casting  subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  and  to  the 
introduction  of  pollutants  into  publicly 
owned  treatment  works  resulting  from 
aluminum  casting  operations. 

§  464.11     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  tecfinology  currently  available. 

Except  as  provided  in  40  CFR  125.30- 
125.32.  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available. 

(a)  Investment  Casting  Operations. 

Subpart  A 


Subpart  A 


Poltuiant  or  pollutant  pfopefty 


BPT  eftluent  limitations 


Maximum 

(Of  any  1 

day 


Maximum 

fOf  monttily 

average 


Kg/kkg  (pounds  pet  1.000 
lb)  ol  rnetal  poured 


TSS         

Cm  and  sreasa.. 
pH 


1.103 

.538 

0 


0  538 
323 

O 


■vwhin  me  range  of  7  5  to  10 

(b)  Melting  Furnace  Scrubber 
Operations. 

Subpart  A 


Pollutant  or  pollutant  prooerty 


BPT  ettlueni  limitations 


Maximum  tor 
any  1  day 


Maximum  (of 
monthly 
average 


Kg/I(kg  (pounds  per  1,000 
lb)  of  metal  poured 


TSS 

Oil  ar>d  Qrease.. 
pH - 


0.0166 

00809 
(1 


000809 
00486 

(1 


'  Wrthm  Ihe  range  ot  7  5  to  '0 


(c)  Casting  Quench  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  navigable  waters. 

(d)  Die  Casting  Operations. 


i      BPT  effluent  limitations 

PollutanI  or  poHutant  property    |  u-,,_„_,  for     Maximum  for 

any  1  day  ">°"^*'*^ 

"'''""'  average 


Kg/kkg  (pourxte  per  1  000 
lb)  of  metal  poured 


TSS  

0.0109 
00726 
0000726 
000740 
000322 
d 

0  00799 

00726 

Lead _ 

ZirK               

0000653 
000305 

Ptienols  (4AAP) 

000161 

pH 

d 

'  Within  ttie  range  of  7  5  to  10 

(e)  Die  Lube  Operations.  No  discharge 
of  process  wastewater  pollutants  to 
navigable  waters. 

§  464.12    Effluent  Hmltations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable. 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable. 

(a)  Casting  Quench  Operations.  No 
dicharge  of  process  wastewater 
pollutants  to  navigable  waters. 

[b)  Die  Casting  operations. 

Subpart  A 


BAT  effluent  limitations 


Pollutant  or  poltutant  property 


Maximum  for 
any  1  day 


I  Maximum  for 
monthly 
average 


Acenaphtfwne 

2.4,6-tnchk3fOphenof ... 
Parachloromelacresol. 

Chloroform 

Phenol 

Butyl  benzyl  pfitt^alate 

Owysene 

Tetrachkxoetytene 

Lead 

Zinc 

Phenols  (4AAP) 


Kg/kkg  (pounds  per  1 .000 
lb)  of  metal  poured 


0  0000092 
0000305 
0000281 
0000668 
0000063 
000104 
0000019 
0000261 
0000242 
000247 
000107 


00000046 
0000152 
0000140 
0000334 
0000031 
0000518 
0000010 
0000131 
0000218 
000102 
0000537 


(c)  Die  Lube  Operations.  No  discharge 
of  process  wastewater  pollutants  to 
navigable  waters. 

§  464. 1 3    New  source  performance 
standards. 

The  discharge  of  wastewater 
pollutants  from  any  new  source  subject 
to  this  subpart  shall  not  exceed  the 
values  set  forth  below. 

(a)  Investment  Casting  Operations. 


PoUuianl  a  pot 


'Wittitn  tfie  rar 


foiliitani  a  pen. 


'  Within  the  rai 


J  Ml 
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Subpart  A 


PoUuUnl  or  palkJan  pra^er^ 


TSS 

Oil  and  grease.. 

PH  


NSPS 


UaxjfDum       Majomufi  for 
tor  anv  1  mOTTfWy 

day  mtmage 


Kg/kkg  (pounds  pw  1,000 
fe)  0*  metal  poured 


1  103  0  538 

5OT  323 

o  1  o 


'  Wittitn  the  range  of  7  5  to  TO. 


(b)  Melting  Furnace  Scrubber 
Operations. 

Subpart  A 


foilutan!  or  poHulani  p'jpeTy 


j NSF 

Maximum  fof 
any  '  day 


NSPS 

Maxirnurr  lof 


monOHy 
average 


Kg '1*9  (pounOs  pe"  i.OOO 
t>)  at  meta)  poured 


1"SS    _-... 

Oil  ar>d  grease. 
pH 


0  0166 
00809 
(1 


oooapp 

00486 

(  I 


'  Within  the  range  o»  7.5  »  1«. 

(c)  Casting  Quench  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  navigable  wutprs, 

(dl  Die  Casting  Operct;pns. 

Subpart  A 


NSPS 


~r 


Pollutan^  Of  poflirtani  property      .j *„     Maxirrium  toi 


Kg-'Utg  (pour>ds  per  •  OOC 

Ibt  o1  meiai  poured 


TSS 

Oti  and  grease.. 

Ace' 


2  4.6-tnchtofOphono( 

Paracrilorometacresol . . 

Chtorotomi 

Phenol 

Butyl  twnzyl  phttTalate.. 

Crirysene  _. 

Tetrachloroethylene 

Lead    

Zinc  - 

Phenot*  (4AAP) 

pH 


0  00363 
00242 
OOOOM 

0000305 
0000281 
0000666 
0000063 
00C104 
0000019 
0000261 
OC 00242 
000247 
.000107 


C  0C266 
00242 
0000046 
.0000152 

0000 1 40 

0000334 

0000C31 

0000518 

0000010 

0000131 

0000218 

0001Q2 

0000637 

o 


Afithin  the  range  of  7  5  »  10 


(e)  Die  Lube  Operations.  No  discharge 
of  process  wastewater  pollutants  to 
navigable  waters. 

§464.14    Pretreatment  Standards  for 
existing  sources. 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  Part  403  and  achieve  the  following 
pretreatment  standards  for  existing 
sources. 

(a)  Casting  Quench  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  a  POTW. 


(b)  Die  Casting  Operations. 
Subpart  A 


PSES 


PoMu'ani  or  pollutant  property 


MsxiTiiunn  lor 
an«  1  day 


MammwD  lo* 

rnonttily 
■werape 


s 

Kfl/kkg  (prxtnds  per  1.000 
lb)  of  metal  poured 

Acenapht^e^^e   

2  4  b  trtchl<xopherx>i  .      

ParS"'ilf>romff^g.-tyyi<      _ 

0  000009? 
0OOU305 
00OO2B1 
0000668 
0000063 
000104 
OOOOC19 

0. 0000046 
OOOf'52 
0OOC140 

r.h.rtfntrwm ^ ,,,. 

0000334 

PhAnrJ                       ,,  _,,,_ ^,,,,_ 

0000031 

Butyl  benzyl  phMiuimu 

'T000519 

ooooo-n 

T  ptra  rhloroPlfurtflflP 

0000261             0000131 

Lead    __ 

7inr 

0000242              00002-9 
000247              OOO'O? 

Pht?nO(S  (4AAP) „. 

.000107 

.000053; 

(c)  Dif^  Lube  Operations.  .No  di.schan.>c 
of  process  wastPWRter  pollutants  tu  a 
POTW 

§  464.15    Pretreatment  standards  tor  nevy 
sources. 

Except  as  provided  in  40  CFR  403. r, 
any  new  source  subject  to  this  subparl 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  mjst 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources. 

(a)  Casting  Quench  Operations.  No 
discharge  of  process  wastewater 
pnllutants  to  a  POTW. 

(b)  Die  Costing  Operations. 

Subpart  A 


PSNS 


>^!Kjlan)  p-open^ 


Maximurr' 
tor  any  1 

day 


Wa«imuTr  tor 
rrxj.'-truy 
1      average 


Ko/kkg  (pouTxls  p«-  •  > 
b)  0'  mela  poafec 


A.^t^naptithr^'^            » , 

00000092 

0000306 

0000281 

0000668 

0000063 

000104 

0000019 

00002?  1 

0000242 

00024  7 

,000107 

0  0000046 

2  4  6  tncflloroprieno^  :;,,'„, 

Paracitorometacresol 

Chloroform 

PhpnnI                                           ,..», 

O0O0152 
0000140 
0000334 

ooroo3i 
oc-ios  1  e 

oomoc-o 

I  Rarl                       __ J 

0CK.r:i3' 

0000218 

7rnr                                          ,        ,.  ,.„ 

OOC 1 az 

Phenols  (4AAP) „ 

000O53  7 

(c]  Die  Lube  Operations.  No  discharge 
of  process  wastewater  pollutants  to  a 
POTW. 

§464.16    r Reserved] 

Subpart  B — Copper  Casting 
Subcategory 

§  464.20    Applicability;  description  of  ti>e 
copper  casting  subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  and  to  the 
introduction  of  pollutants  into  publicly 
owned  treatment  works  resulting  from 
copper  casting  operations. 


§  464.21    Effhiei  It  HmitaMons  representing 
the  degree  of  effluent  reduction  attalnatile 
by  the  appBcation  of  the  best  ptacMcaltte 
control  technology  currentty  available. 

E.xcept  as  provided  in  40  CFR  125-10- 
125.32,  any  existing  point  source  subjert 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  applitdijou 
of  the  best  practicable  control 
technology  currently  available 

(a)  Dust  ColiecLon  Operations  No 
dist;h;irj>e  of  f>rocess  wastewater 
;'!'llu;,in!s  to  navij;able  waters 

(h|  Mr  Id  Cooling  and  Cost:iy  Q  irnch 
Upf^mtinns.  No  disrhargp  of  pnK:pss 
Wiistewhter  pollutants  to  navigable 
waters. 

!i  464.22     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable. 

Except  ,is  provided  m  40  CFR  125  Mi-- 
125.32,  any  existing  point  source  suh(ec! 
to  this  subpai-t  must  achieve  the 
following  effluent  limitations 
rej'reseritmjj  the  degree  of  effluent 
rei    .;  :     :;  jit.iinabie  by  the  appiicatiun 
of  :  I  It  si  available  technology 
ecuauniically  achievable. 

(a)  Dust  Colleriion  Operations.  No 
discharge  of  process  wnsiewa'er 
pollutants  to  navigable  waters. 

(b)  Mold  Cooling  and  Casting  Quench 
Operations.  No  discharge  of  process 
wastewater  pollutants  to  navigable 
waters. 

§  464.23     New  source  performance 
standards. 

The  discharge  uf  wastewater 
pollutants  from  any  new  sotin:p  subject 
to  this  subpart  shall  not  exceed  the 
values  set  forth  below. 

(a]  Dust  Collection  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  navigable  waters. 

fb)  Mold  Cooling  and  Casting  Quench 
OprrGlions.  No  discharge  of  process 
wastewater  pollutants  to  na\  igiilile 
wdtT'rs 

§  464.24     Pretreatment  standards  for 
existing  sources. 

Except  as  prov.dud  in  40  CFR  403.7 
and  403.13,  any  existing  soiu^ce  subject 
to  this  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  Part  403  and  achieve  the  following 
pretreatment  standards  for  existing 
sources. 

(a)  DU^t  Collection  Operations  No 
discharge  of  process  wastewater 
pollutants  to  a  POTW. 
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(b)  Mold  Cooling  and  Casting  Quench 
Operations.  No  discharge  of  process 
wastewater  pollutants  to  a  POTW. 

§  464^5    Pretreatment  standards  for  new 
sources. 

Except  as  provided  in  40  CFR  403.7, 
any  new  source  subject  to  this  subpart 
which  introduces  pollutants  in  to  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources. 

(a)  Dust  Collection  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  a  POTW. 

(b)  Mold  Cooling  and  Casting  Quench 
Operations.  No  discharge  of  process 
wastewater  pollutants  to  a  POTW. 

§4«4.26    [Reserved]  | 

Subpart  C— Ferrous  Casting 
Subcategory 

§  464.30    Applicability;  description  of  the 
ferrous  casting  subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  and  to  the 
introduction  of  pollutants  into  publicly 
owned  treatment  works  resulting  from 
ferrous  casting  operations. 

§  464.31    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  ttw  application  of  ttie  best  practicable 
control  tectmology  currently  available. 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available. 

(a)  Dust  Collection  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  navigable  waters. 

(b)  Melting  Furnace  Scrubber 
Operations.  No  discharge  of  process 
wastewater  pollutants  to  navigable 
waters. 

(c)  Slag  Quench  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  navigable  waters. 

(d)  Casting  Quench  and  Mold  Cooling 
Operations.  No  discharge  of  process 
wastewater  pollutants  to  navigable 
waters. 

(e)  Sand  Washing  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  navigable  waters. 

9  464.32    Effluent  limitations  representing 
tl>«  degre*  of  effluent  reduction  attainable 
by  ttte  application  of  the  best  available 
technology  economically  achievable. 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  pomt  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 


representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable. 

(a)  Dust  Collection  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  navigable  waters. 

(b)  .Melting  Furnace  Scrubber 
Operations.  No  discliarge  of  process 
wastewater  pollutants  to  navigable 
waters. 

(c)  Slag  Quench  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  navigable  waters. 

(d)  Casting  Quench  and  Mold  Cooling 
Operations.  No  di.scharge  of  process 
wastewater  pollutants  to  navigable 
waters. 

(e)  Sand  Washing  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  navigable  waters. 

§  464.33    New  source  performance 
standards. 

The  discharge  of  wastewater 
pollutants  from  any  new  source  subject 
to  this  subpart  shall  not  exceed  the 
values  set  forth  below. 

(a)  Dust  Co/lection  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  navigable  waters. 

(b)  .Melting  Furnace  Scrubber 
Operations.  No  discharge  of  process 
wastewater  pollutants  to  navigable 
waters. 

(c)  Slug  Que.ich  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  navigable  waters. 

(d)  Casting  Quench  and  Mold  Cooling 
Operations.  No  discharge  of  process 
wastewater  pollutants  to  navigable 
waters. 

(e)  Sand  Washirg  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  navigable  waters. 

§  464.34    Pretreatment  standards  for 
existing  sources. 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  Part  403  and  achieve  the  following 
pretreatment  standards  for  existing 
sources. 

(a)  Dust  Collection  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  a  POTW. 

(b)  Melting  Furnace  Scrubber 
Operations.  .No  discharge  of  process 
wastewater  pollutants  to  a  POTW. 

(c)  Slag  Quench  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  a  POTW. 

(dj  Casting  Quench  and  Mold  Cooling 
Operations.  No  discharge  of  process 
wastewater  pollutants  to  a  POTW. 


(e)  Sand  Washing  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  a  POTW. 


§  464.35 
sources. 


Pretreatment  staiKtords  for  new 


Except  as  provided  in  40  CFR  403.7, 
any  new  source  subject  to  this  subpart 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources. 

(a)  Dust  Collection  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  a  POTW. 

(b)  Melting  Furnace  Scrubber 
Operations.  No  discharge  of  process 
wastewater  pollutants  to  a  POTW. 

(c)  Slat  Quench  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  a  POTW. 

(d)  Casting  Quench  and  Mold  Coaling 
Operations.  No  discharge  of  process 
wastewater  pollutants  to  a  POTW. 

(e)  Sand  Washing  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  a  POTW. 

§464.36    [Reserved] 

Subpart  D — Lead  Casting  Subcategory 

§  464.40    Applicability;  description  of  the 
lead  casting  subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  and  to  the 
introduction  of  pollutants  into  publicly 
owned  treatment  works  resulting  from 
lead  casting  operations. 

§  464.41     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available. 

Except  as  provided  in  40  CFR  125.30- 
125,32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  cvirrently  available. 

(a)  Grid  Casting  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  navigable  wafers. 

(b)  Melting  Furnace  Scrubber 
Operations.  No  discharge  of  process 
wastewater  pollutants  to  navigable 
waters. 

§  464.42    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable. 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  dearee  of  effluent 
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reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable. 

(a)  Grid  Casting  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  navigable  waters. 

(b)  Melting  Furnace  Scrubber 
Operations.  No  discharge  of  process 
wastewater  pollutants  to  navigable 
waters. 

§  464.43    New  source  performance 
standards. 

The  discharge  of  wastewater 
pollutants  from  any  new  source  subject 
to  this  subpart  shall  not  exceed  the 
values  set  forth  below. 

(a)  Continuous  Strip  Casting 
Operations. 

Subpart  D 


Poiiutani  o1  poHutant  property 


NSPS 


i  Maximum  tor  ! 
anv  1  day 


Maximum  for 
monthly 
average 


Kg/Kkg  (pounds  per  1.000 
lb)  of  metal  poured 

TSS     „ 

0  00340              0  00250 
0  00227              0  00227 

Lead 

PM             ,    ,r,.      ,„■„-,    n, 



00000227          00000204 

'  Within  the  range  of  7.5  to  10, 

(h)  Grid  Casting  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  navigable  waters. 

(c)  Melting  Furnace  Scrubber 
Operations.  No  discharge  of  process 
WHStewater  pollutants  to  navigable 
Writers. 

t$  464.44    Pretreatment  standards  for 
existing  sources. 

Except  as  provided  in  40  CFR  403.07 
and  403.13,  any  existing  source  subject 
to  this  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  workers  must  comply  with  40 
CFR  Part  403  and  achieve  the  following 
pretreatment  standards  for  existing 
sources. 

(a)  Continuous  Strip  Castiui^ 
Operation.s. 

Subpart  D 


PSES 


Poiiuian,  o.  poiluiani  property    |  m„,„^  ^„ 
any  1  Oay 


Maximum  for 
monthly 
average 


Kg/kkg  (pounds  per  1,000 
lb|  of  metal  poured 


0.0000227 


0.0000204 


(b)  Grid  Casting  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  a  POTW. 

(c)  Melting  Furnace  Scrubber 
Operations.  No  discharge  of  process 
wastewater  pollutants  to  a  POTW. 


§  464.45    Pretreatment  standards  for  new 
sources. 

Except  as  provided  in  40  CFR  403.7, 
any  new  source  subject  to  this  subpart 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources. 

(a)  Continuous  Strip  Casting 
Operations. 

Subpart  D 


PSNS 


Polluiani  or  pollutant  properTy 


Maximum  tor 
any  1  day 


Maxrmum  tor 
monthly 
average 


Lead  . 


Kg  'kkg  (pounds  per  '  OOC 
lb  I  of  meta'  poured 

0  000022"'  0  L')00021J4 


(b)  Grid  Casting  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  a  POTW. 

(c)  Melting  Furnace  Scrubber 
Operations.  No  discharge  of  process 
wastewater  pollutants  to  a  TOTW. 

§464.46    [Reserved) 

Subpart  E— Magnesium  Casting 
Subcategory 

§  464.50    Applicability;  description  of  ttie 
magnesium  casting  sut>category. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  and  to  the 
introduction  of  pollutants  into  publicly 
owned  treatment  works  resulting  from 
magnesium  casting  operations, 

§  464.51     Effluent  limitations  representing 
ttie  degree  of  effluent  reduction  attainable 
by  ttie  application  of  the  best  practicable 
control  technology  currently  available. 

Except  as  provided  in  40  CFR  125,3(.>- 
125.32,  any  existing  point  source  subjct*! 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  avail.ible. 

(a)  Grinding  Scrubber  Operations.  Nt> 
discharge  of  process  wastewatr-r 
pollutants  to  navigable  waters. 

(b)  Dust  Collection  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  navigable  waters. 

§  464.52    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable. 

Except  as  provided  in  40  CFR  125.3(.>- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  applicatioii 


of  the  best  available  technology 
economically  achievable. 

fa)  Grinding  Scrubber  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  navigable  waters. 

(b]  Dust  Collection  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  navigable  waters. 

§  464.53     New  source  performance 
standards. 

The  discharge  of  wastewater 
pollutants  from  any  new  source  subject 
to  this  subpart  shall  not  exceed  the 
values  set  forth  below. 

(a)  Grinding  Scrubber  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  navigable  waters. 

(h)  Dust  Collection  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  navigable  waters. 

ij  464.54     Pretreatment  standards  for  new 
sources. 

Except  as  provided  in  40  OR  4(iJ.07, 
any  new  source  subject  to  this  subpart 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources. 

(a)  Grinding  Scrubber  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  a  POTW. 

(b)  Dust  Collection  Operations.  No 
discharge  of  process  wastewater 
pollutants  to  a  POTW. 

i  464.55     I  Reserved  1 

Subpart  F — Zinc  Casting  Subcategory 

;)  464.60     Applicability;  description  o<  the 
zinc  casting  subcategory 

The  provisions  of  this  subpart  are 
applicable  to  discharges  and  to  the 
introduction  of  pollutants  into  publicly 
owned  treatment  works  resulting  from 
zinc  casting  operations. 

if  464.61     Effluent  limitations  representing     ■' 
ttie  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available. 

Except  as  provided  m  40  CFR  1J5  30- 
125.32,  any  existing  point  source  si.Liti  t 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  tiest  practicable  control  techology 
currently  available, 

(a)  Die  Casting  and  Costing  Quench 
Operations.  No  discharge  of  process 
wastewater  pollutants  to  navigable 
waters. 

(b)  Melting  Furnance  Scrubber 
Operations. 
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N  O 


1  5 


1982 


Subpart  F 


3PT  e^'uert  ^imitatiors 


i^o(t>/3rf  >  ooUutani  prooerty 


MaxHnuni  far 

any  t  day 


Waximum  <of 
moothty 


Kg 

■iikg  (Pounds  per  i,3n(: 
M  at  TWat  pexired 

*ss                    

0  129 
0630 
O04t9  ' 
3315 

■              i 

1  -WJO 

nit  anri  yoacp      

Znc                          .    -_ 

M'8 

1^57 

pH      - 

/VitNn  me  range  o»  7  5  "o  to 

§464.62    Effluent  limitations  representing 
ttw  degree  of  effluent  reduction  attainable 
by  tt>e  application  of  ttie  tiest  available 
technology  economicaily  actiievable. 

Except  as  provided  in  40  CFR  125.  JO- 
125.32,  any  existing  point  source  subjet  t 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable. 

(a)  Die  Casting  and  Casting  Quench 
Operations.  No  discharge  of  procpss 


wdstewater  pollutants  to  navigable 
waters. 

(b)  Mekwg  Fur  nance  Scrubber 
Operations.  No  discharj^  of  process 
wastewater  pollutants  to  navigable 
waters. 

^464.63     New  source  performance 
standards. 

The  dischti.''>Je  of  wastewater 
pi)lln'-ints  from  ,iny  riew  source  subject 
to  this  subpart  shall  not  K'xceed  the 
values  set  fourth  below, 

(a)  Die  Casting  and  Casting  Quench 
Operations.  No  discharge  of  process 
wastewater  pollutants  to  navigable 
waters. 

(b)  Meit.iig  Furnace  Scrubber 

I  [Derations.  .No  discharge  of  process 
wastewater  pollutants  to  nav  igable 
waters, 

^  464.64     Pretreatment  standards  for 
existing  sources. 

Except  as  provided  m  40  CFR  403,07 
■  i'\ii  40:i,1.3,  any  existing  source  subject 
to  this  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  wi'h  40 


CFR  Part  403  and  achieve  the  following 
pretreatment  standards  for  existing 
sources. 

(a)  Die  Casting  and  Casting  Quench 
Operations.  No  discharge  of  process 
wastewater  pollutants  to  a  POTW. 

(b)  Melting  Furnace  Scrubber 
Operations.  No  discharge  of  process 
wastewater  pollutants  to  a  POTW. 

ij  464.65    Pretreatment  standards  for  new 
sources. 

Except  as  provided  in  40  CFR  403.07. 
any  new  source  subject  to  this  subpart 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources. 

(a)  Die  Casting  and  Casting  Quench 
Operations.  No  discharge  of  process 
wastewater  pollutants  to  a  POTW 

(b)  Melting  Furnace  Scrubber 
Operations.  No  discharge  of  process 
wastewater  pollutants  to  a  POTW 

H64.66    [Reserved) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[AC  No.  20-27C] 

Advisory  Circular;  Certification  and 
Operation  of  Amateur-Built  Aircraft 

agency:  Federal  Aviation 

Administration  (FAA). 

action:  Proposed  revision  of  Advisory 

Circular  (AC)  20-27B  and  request  for 

comments. 

summary:  This  proposed  AC  would 
consolidate  and  supersede  information 
from  AC  20-27B,  "Certification  and 
Operation  of  Amateur-Built  Aircraft" 
and  AC  20-28A,  "Nationally  Advertised 
Construction  Kits,  Amateur-Built 
Aircraft;"  Additionally,  it  advises  the 
general  public  of  a  change  in  the  Federal 
Aviation  Administration  policy  dealing 
with  the  certification  of  amateur-built 
aircraft.  The  inspections  during 
construction  and  prior  to  flight  in  an 
assigned  test  area  will  be  reduced  to 
one  inspection  and  an  examination  of 
documents  and  data  pertaining  to  the 
aircraft. 

DATES:  Comments  must  identify  the  AC 
No.  20-27C  and  be  received  on  or  before 
February  1. 1983. 

ADDRESSES:  Send  all  comments  on  the 
revised  AC  to:  Aircraft  Manufacturing 
Division  (AWS-200)  800  Independence 
Avenue,  SW.,  Washington,  D.C.  205&1. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  J.  Pour,  Manager,  Aircraft 
Manufacturing  Division  (AWS-20G). 
Office  of  Airworthiness,  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591.  telephone  (202) 
426-8361.  Comments  received  on  the 
revised  AC  may  be  inspected  in  Room 
301,  FAA  Headquarters  (FOB-lOA).  800 
Independence  Avenue,  SW., 
Washington.  D.C.  20591,  between  the 
hours  of  8:.30  am,  to  5  p.m.,  Monday  thru 
Friday. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Comments  are  invited  from  all 
interested  persons  on  the  changes 
proposed  in  this  AC.  The  proposed  AC 
may  be  changed  in  light  of  the 
comments  received. 

Discussion  of  the  Revised  Advisory 
Circular 

Under  current  policy,  the  FAA 
inspects  amateur-built  aircraft  several 
times  during  the  construction  process 
and  again  before  issuance  of  the 
experimental  certificate  to  permit  flight 
in  an  assigned  test  area.  These 


inspections  are  generally  examinations 
of  workmanship,  and  are  not  intended  to 
provide  guidance  or  recommendations 
as  to  whether  a  particular  design  is 
sound.  The  builder  may  be  using  new 
design  concepts,  materials,  fabrication 
methods,  or  may  have  deviated  from  the 
data  furnished  with  purchased  plans  or 
kits,  so  that  a  final  finding  of  condition 
for  safe  operation  can  be  made  only 
after  the  aircraft  has  actually  been 
flown,  rather  than  only  by  a  physical 
inspection.  FAR  91.42(b)  requires  that 
the  first  flights  of  experimental  aircraft 
be  conducted  in  a  test  area  assigned  by 
the  FAA  until  it  is  shown  that  the 
aircraft  is  controllable  throughout  its 
normal  range  of  speeds  and  throughout 
all  the  maneuvers  to  be  executed,  and 
that  the  aircraft  has  no  hazardous 
operating  characteristics  or  design 
features.  The  test  areas  normally 
encompass  sparsely  populated  areas, 
and  outlying  airports  with  no 
commercial  air  traffic,  so  that  the  flight 
testing  would  impose  minimal  hazard  to 
persons  or  property  not  involved  in  the 
activity.  Therefore,  satisfactory 
completion  of  the  required  flight  tests 
pursuant  to  FAR  91.42(b)  are,  in  effect,  a 
major  factor  in  the  FAA  finding  that  the 
aircraft  is  in  a  condition  for  safe 
operation,  and  may  be  issued  an 
unlimited  experimental  certificate  to 
permit  operation  outside  of  an  assigned 
test  area  and  to  carry  passengers.  Based 
on  these  considerations,  the  FAA  has 
concluded  that  reducing  the  number  of 
FAA  inspections  of  amateur-built 
aircraft  to  one  inspection  and  an 
examination  of  documents  and  data 
pertaining  to  the  aircraft,  would  not 
adversely  affect  public  safety. 

This  proposed  new  policy  would 
significantly  reduce  the  cost  to  the  FAA 
tor  certificating  amuteur-built  aircraft, 
and  would  ease  the  burden  on  amateur 
builders  w.ho  frequently  must  delay 
completion  of  projects  while  awaitir>g 
the  various  inspections  by  FAA 
inspectors  The  proposal  is.  therefore,  in 
keeping  with  the  current  need  to  reduce 
the  cost  of  government  and  reduce  the 
burden  of  regulations  on  U.S.  citizens 
whenever  possible. 
M.  C.  Beard. 
Director  of  Airworthiness. 

Issued  in  Washington.  DC.  on  November 
5.  1982. 

Certification  and  Operation  of  Amateur-Built 
.'\ircraft 

1.  Purpose.  This  advisory  circular  (AC) 
provides  guidwrire  and  information  relative  to 
the  airworthiness  certification  and  operation 
of  amatpur-built  aircraft. 

2.  Cancellations  a,  AC  20-27B, 
Certification  and  Operation  of  Amateur-Built 
Aircraft,  dated  April  20.  1972. 


b.  AC  20-28A,  Nationally  Advertised 
Construction  Kits  Amateur-Built  Aircraft, 
datsd  December  29, 1972. 

3.  Background.  A.  The  FAA  has  received 
many  requests  from  amateur/aircraft  builders 
for  information  relative  to  the  construction, 
certification,  and  operation  of  amateur-built 
aircraft.  This  AC  provides  guidance 
concerning  the  building,  certification,  and 
operation  of  amateur-built  aircraft  of  all 
types;  defines  the  eligibility  of  nationally 
advertised  kits:  defines  how  much 
construction  the  amateur  builder  must  do  to 
have  the  aircraft  eligible  for  airworthiness 
certification;  and  describes  the  FAA  role  in 
the  certification  process. 

b.  The  Federal  Aviation  Regulations  (FAR) 
provide  for  the  issuance  of  experimental 
certificates  to  permit  the  operation  of 
amateur-built  aircraft.  FAR  §  21.191(g) 
defines  an  amateur-built  aircraft  as  an 
aircraft,  the  major  portion  of  which  has  been 
fabricated  and  assembled  by  person(s)  who 
undertook  the  construction  project  solely  for 
their  education  or  recreation.  The  FAA  has 
interpreted  this  rule  to  require  that  at  least  51 
percent  of  the  aircraft  must  have  been 
fabricated  and  assembled  by  the  individual 
or  group.  Commercially  produced 
coiJ»ponents  and  parts  which  are  normally 
purchased  for  use  in  aircraft  may  be  used, 
including  engines  and  engine  accessories, 
propellers,  tires,  spring  steel  landing  gear, 
main  and  tail  rotor  blades,  rotor  hubs,  wheel 
and  brake  assemblies,  forgings.  castings,  and 
standard  aircraft  hardware  such  as  pulleys. 
bellcranks,  rod  ends,  bearings,  bolts,  rivets. 
etc. 

4.  FAA  Inspection  Criteria.  In  the  past,  the 
FAA  has  inspected  amateur-built  aircraft  at 
several  stages  during  the  construction  of  the 
aircraft.  These  inspections  are  commonly 
referred  to  as  precover  inspections.  The  FAA 
also  inspected  the  aircraft  upon  complption 
(prior  to  the  initial  issuance  of  the  special 
airworthiness  certificate  necessary  to  show 
compliance  with  FAR  91.42(b)),  and  again 
prior  to  the  issuance  of  the  unlimited  special 
airworthiness  certificate.  In  the  interest  of 
streamlining  operations  within  the 
government,  and  utilizing  FAA  inspection 
resources  in  areas  most  affecting  safety,  the 
FAA  has  reassessed  its  position  concerning 
the  need  for  all  of  these  inspections  The 
following  reflects  the  results  of  this 
assessment; 

(1)  The  amateur-built  program  was 
designed  to  permit  any  person  to  build  and 
operate  an  aircraft  solely  for  educational  and 
recreational  purposes.  The  FAA  has  always 
maintained  that  the  amateur  builder  may 
select  hisOier  own  design  and  should  not  be 
inhibited  by  any  overly  stringent  FAA 
requirements.  The  FAA  does  not  approve 
these  designs  since  it  would  not  be 
practicable  to  develop  design  standards  for 
the  multitude  of  unique  design  configurations 
that  are  generated  by  amateur  builders. 

(2)  FAA  inspections  of  these  aircraft  are 
limited  to:  ensuring  the  use  of  acceptable 
workmanship  methods,  techniques,  and 
practices;  verification  of  flight  tests  to  ensure 
that  the  particular  aircraft  is  controllable 
throughout  its  norniiil  range  of  speeds  and 
throughout  all  the  maneuvers  to  be  executed; 
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and  detennination  of  operating  limitations 
necessary  to  protect  jjersons  and  property 
not  involved  in  this  activity. 

(3)  In  recent  years,  amateur  builders,  have 
invariably  adopted  a  practice  whereby  they 
call  upon  a  person  having  expertise  with 
aircraft  construction  techniques  (such  as 
Experimental  Aircraft  Association  (EAA| 
designees,  reference  paragraph  6.d(l)).  in 
inspect  particular  components,  (■g.,  wing 
assemblies,  fuselages,  etc.  prior  to  caverin^j 
and  conduct  other  inspections,  as  deemed 
necessary.  This  practice  has  been  highly 
successful  in  ensuring  construction  integnty 

(4)  There  are  many  instances  where  the 
FAA  has  found  that  precover  inspections 
were  unnecessary,  since  ia  some  cases  thf 
areas  requiring  inspection  were  readily 
accessible  when  the  aircraft  was  compleied 
In  other  instances,  precover  in.spections  wen 
fiiimd  to  be  neither  meaningful  nor  fea.sib!c, 
su(.h  as  in  cases  involving  aircraft 
(iinstruLted  from  composite  materials 

|5]  The  FAA  inspection  previously 
performed  after  successful  completiun  ni  the 
r.ighl  test,  and  prior  to  issuance  of  an 
unli.^^ited  certificate,  was  determmeii  in  b, 
redundant  in  that  any  workmanship 
discrepancies  would  be  detected  during 
inspections  performed  prior  to  the  issuance  of 
the  initial  special  airworthiness  certificate. 

h.  In  view  of  the  foregoing  considerations 
the  F.^A  has  concluded  that  safe'y 
uhjectivps.  relative  to  the  amateur-biiih 
program,  can  be  best  accomplished  by  use  of 
the  following  criteria  Hifh  no  derogation  of 
safety- 

(1)  Amateur  builders  should  continue  the 
practice  of  having  knowledgeable  persons 
perform  precover  inspections  and  other 
inspections,  as  appropriate 

(21  The  FAA  wiJ]  conduct  da  inspection  ot 
the  aircraft  prior  to  the  issuance  of  the  initial 
special  airworthiness  certificate  to  enable  the 
applicant  to  show  compliance  with  F.^R 
91.42(b).  This  inspection  will  include  a  review 
of  the  information  required  by  FAR  21.193. 
the  aircraft  builders  log  books,  and  an 
r\an;mation  of  the  completed  aircraft  tu 
ensure  that  proper  workmanship  has  been 
used  in  the  construction  of  the  aircraft 
Appropriate  operating  limitations  will  also  be 
prescribed  at  this  time. 

(3)  Upon  completion  of  the  required  flight 
ti  St.  the  FAA  will  review  ihe  results  of  the 
tests  accomplished,  as  recorded  in  the 
aircraft  log  book.  Upon  a  determination  that 
compliance  has  been  shown  with  F;\R 
91  42(b),  the  FAA  will  issue  the  unlimited 
special  airworthiness  certificate  wiih 
e\panded  operating  limitations 

.')  Certification  Steps.  The  fnllowing 
procedures  are  in  the  general  order  to  be 
followed  in  the  certiRcation  process. 

a.  Iritial  Step.  The  prospective  builder 
should  visit  the  nearest  Manufacturing 
Inspection  District  Office  (MIDO)  to  di.sruss 
his  plans  for  building  the  aircraft  with  an 
FAA  inspector.  During  this  meeting,  the  type 
of  aircraft,  its  complexity  of  construction,  and 
use  of  novel  design  concepts  and/or 
materials  will  be  discussed.  The  FAA  will 
also  provide  the  prospective  builder  with  any 
guidance  necessary  to  ensure  a  better 
understanding  of  applicable  reguations 

b  Registration.  Prior  to  completion  of  Ihe 
aircraft,  the  builder  may  appK  for  an 


identification  number  and  register  the 
aircraft.  Detailed  procedures  are  in  paragraph 
6a  This  must  be  done  before  submitting  an 
.'Vpphcation  for  Airworthiness  Certificate. 
F.\A  Form  813f)-6,  under  FAR  §  21.173. 

c.  Marking.  The  identification  number  (N 
number)  assigned  to  the  aircraft,  and  an 
identification  plate  must  be  affixed  in 
accordance  with  FAR  5  21.132  and  FAR  Par' 
45  kientification  and  Registration  Marking 
Detailed  procedures  are  un  paragraph  6b. 

d.  App^' cation.  The  biiilder  may  apply  for 
an  experimental  certificate  by  visiting  the 
\!inO  and  submitting  the  following 
(Ircuments  and  data  to  the  FAA  in.spector; 

(1)  .'\pp!ication  for  Airworthiness 
Certificate.  FAA  Form  8130-6. 

(2)  Enough  data  (such  as  photogr.^phs)  to 
identify  the  aircraft. 

('!)  Statement  setting  forth  the  purpose  for 
v\hich  the  aircraft  is  to  be  used;  i.e.. 
■  operating  an  amatevr-huill  aircraft,  FAR 
§  21im(pl  " 

(4)  .\n  Airrraf'  Registratinn  Certificnte,  AC 
form  8050-3  or  trie  pink  ci.'py  of  the  Aircraft 
Ri'jJi5;tiiition  .\ppiication,  AC  Form  8{)50-1. 

|5)  A  notarized  statement  that  the  applicant 
built  the  major  portion  (reference  paragraph 
6e)  of  the  aircraft,  for  education  or  recreation, 
and  has  evidence  to  support  the  statement 
available  to  the  F.AA  upon  request. 

(6)  Evidence  of  inspections,  such  as  a  log 
book  entry  signed  by  the  builder  descnbing 
all  inspections  conducted  during  construction 
of  the  aircraft.  This  will  substanhate  that  the 
construction  has  been  acconiphshed  in 
accordance  with  acceptable  workmanship 
n.ethods.  te'ihniques,  and  practices. 

e.  F.\.^  fpsppc-t:on  end  hsuance.  (1)  After 
inspection  of  the  documents  and  data 
submitted  with  the  application,  the  FAA 
inspector  will  inspect  the  aircraft,  and  upon  a 
determination  that  the  aircraft  has  been 
properly  constructed  will  issue  an 
experimental  certificate  together  with 
operating  limitations  that  specify  a  flight  test 
area.  Details  concerning  flight  test  areas  are 
in  paragraph  6c.  The  operating  Umitations  are 
part  of  the  experimental  certificate  and  must 
be  displayed  with  the  certificate  when  the 
aircraft  is  opf'rated  It  is  the  responsibility  of 
the  pilot  to  conduct  all  flights  in  accordance 
with  the  operating  linnitations.  as  well  as  the 
General  Operating  and  Flight  Rules  in  FAR 
Part  91. 

(2)  Upon  satisfactory  completion  of 
operations  in  the  assigned  test  area,  the 
owner  of  the  aircraft  may  apply  to  the  FAA 
for  ame.ided  limitations  by  submitting  to  the 
nearest  MIDO  an  Application  for 
Airworthiness  Certificate,  FA.'V  Form  8130-6. 
and  a  phctograph  clearly  showing  the  placard 
specified  in  paragraph  5e(2)(bl.  The  amended 
limitations  permit  relabve  freedom  of 
operation  and  the  carriage  of  passengers. 
Prior  tu  issuance  of  the  amended  limitations 
the  F.*iA  inspector  will: 

(;:)  Review  the  applicant  s  flight  test  log  to 
deteTnme  whether  problems  encoiinten»d 
during  testing  ha\e  been  recorded  and 
corrected  and  that  the  condition  for  safe 
operation  of  the  aircraft  has  been 
established;  and 

(b)  Verify  from  the  ph<itcigraph  that  the 
following  placard  is  displayed  in  the  cabin  or 
cockpit  at  a  location  where  it  is  in  full  view  of 


rill  occupants:  "Passenger  Wammg^This 
.iucr.ifl  is  amateur  built  and  does  not  comply 
Aith  Federal  s.'.fetv  regulations  for  standard 

.i  TCoft.- 

6.  Central  inhi.TraHr.:  a.  Aircraft 
Rei^istraiion.  Tl.e  F.\R  require  that  aD  U.S 
civil  aircraft  bei-egistered  before  an 
airworthiness  ix>rt.iicate  c-an  be  issued  F.^R 
Part  47.  Aircraft  Registration,  prestjibes  thi 
requirements  fur  registeri'ig  civil  .crcraft   1  lie 
basic  procedun-s  are  as  follows. 

(1)  Before  an  amateur  builder  can  register 
his  aircraft  he  mu.st  firfcl  oblai;;  .in 
identification  niimtj«^r  wnich  will  eventually 
be  displav'ed  on  the  aircraft    h  is  not 
necessary  to  obtain  an  irieiitifu  ation  number 
at  an  eariy  stage  m  the  project  espp(;;riPy  if 
the  builder  intends  to  obtwin  a  spi^i.il 
number  of  his  choice.  Under  ^.^R  Part  4"  a 
special  identification  number  costs  $10  '*) 
and  may  be  rp«»er\-pd  for  no  lungor  than  one 
year.  Although  this  rP8er\-ation  does  no< 
apply  to  numbers  assigned  at  random  by  the 
Aircraft  Registry,  the  best  time  to  request 
identificabon  numlicr  assignment  in  either 
case  is  in  the  later  stages  of  construction 

(2)  To  apply  for  either  a  random 
identification  number  or  special  identificatiofi 
number,  the  owner  of  an  amateur-buih 
aircraft  must  provide  information  required  by 
the  FAA  .Aircraft  Registry  by  completing  an 
Affidavit  of  Ownership  for  Amateur-Built 
Aircraft,  FAA  Form  8050-88.  The  affidavit 
establishes  the  ownership  of  the  aircraft.  If 
the  aircraft  is  built  from  a  kit  Ihe  builder 
should  itlso  submit  a  signed  bill  uf  sale  from 
the  manufacturer  of  Ihe  kit  as  evidence  of 
ownership.  Any  communication  sent  to  the 
FAA  concerning  aircraft  regibtralion  should 
be  mailed  to  the  FAA  Aircraft  Registry, 
Department  of  Transportation.  P.O.  Box 
25504.  Oklahoma  City,  Oklahoma  73125. 

(3)  After  receipt  of  Ihe  applicant  s  letter 
requesting  identification  number  assignnianl 
Ihe  FAA  Aircraft  Registry  will  send  a  fitrm 
letter  giving  the  number  assignment,  a  blank 
Aircraft  Registration  Application.  AC  Form 
8050-1.  and  other  registration  ioformatioo.  All 
instructions  must  be  carefully  complied  mhtii 
to  prevent  return  of  the  application  and  delay 
in  the  registration  process.  The  Aircraft 
Registration  Appiicabon  white  original  and 
green  copy  should  be  returned  to  the  FAA 
Aircraft  Registry  w  ilhin  90  days  prior  lo  Ihe 
estimated  completion  date  of  the  amateur- 
built  aircraft,  accompanied  by  a  fee  of  S5.00 
payable  by  check  or  money  order  lo  the 
Federal  Aviation  Administration.  The  pink 
copy  of  the  apphcation  should  be  retained  by 
the  applicant  to  be  earned  in  the  aircraft  as  a 
temporary  registration  until  the  Certificate  of 
Registration  is  issued. 

b.  Identification  Marking.  When  a  builder 
applies  for  an  airworthiness  certificate  for  his 
amateur-built  aircraft,  he  must  show  in 
accordance  witn  F.'VR  §  21  182  that  his 
aircraft  bears  the  identification  d:i.1 
registration  markings  required  bv  F  \P.  \'ar\ 
45.  T^e  fnlltiwrng  summar)-  of  fhr  ;••■•-■  nrnt 
rules  is  pr'mded  for  guidanfie. 

(1)  Tlie  HtrcTHft  must  be  identified  by 
means  of  a  fireproof  plate  that  is  etched, 
stamped,  engraved,  or  m.arked  by  some  other 
approved  fireproof  marking.  The 


51544 


Federal  Register  /  Vol.  47.  No.  220  /  Monday,  November  15,  1982  /  Notices 


identiflcation  plate  must  include  the 
information  required  by  FAR  5  45.13. 

(2)  The  identification  plate  must  be  secured 
in  such  a  manner  that  it  will  not  likely  be 
defaced  or  removed  during  nonnal  service,  or 
lost  or  destroyed  in  an  accident.  It  must  be 
secured  to  the  aircraft  at  an  accessible 
location  near  an  entrance,  except  that  if  it  is 
legible  to  a  person  on  the  ground  it  may  be 
located  externally  on  the  fuselage  near  the 
tail  surfaces. 

(3)  The  builder's  name  on  the  data  plate 
must  be  the  amateur  builder,  not  the  designer, 
plans  producer,  or  kit  manufacturer.  The 
model  is  whatever  the  builder  wishes  to 
assign,  provided  it  will  not  be  confused  with 
other  aircraft  model  designations. 

(4)  The  required  registration  marks  on  most 
amateur-built  airplanes  must  by  displayed  on 
either  the  vertical  tail  surfaces  or  the  sides  of 
the  fuselage.  However,  the  builder  should 
refer  to  FAR  §  45.25,  which  defines  specific 
requirements  for  the  location  of  marks  on 
fixed-wing  aircraft.  The  location  of 
registration  marks  for  rotorcraft,  airships,  and 
balloons  is  specified  in  FAR  {  45.27.  These 
registration  marks  must  be  painted  on  or 
affixed  by  any  other  means  insuring  a  similar 
degree  of  permanence.  Decals  are  also 
acceptable.  The  use  of  tape  which  can  be 
peeled  off  or  water  soluble  paint,  such  as 
poster  paint,  is  not  considered  acceptable. 

(5)  Most  fixed-wing  amateur-built  aircraft 
are  eligible  to  display  registration  marks  with 
a  minimum  height  of  three  (3)  inches. 
However,  if  the  maximum  cruising  speed  of 
the  aircraft  exceeds  180  knots  (207  miles  per 
hour),  registration  marks  at  least  twelve  (12) 
inches  high  must  be  displayed.  The  builder 
should  refer  to  FAR  §  45.29,  which  defines  the 
minimum  size  and  proportions  for  registration 
marks  on  all  types  of  aircraft. 

(6)  The  identification  marks  displayed  on 
the  aircraft  must  consist  of  the  Roman  capital 
letter  "N"  (denoting  United  States 
registration)  followed  by  the  registration 
number  of  the  aircraft.  Any  suffix  letter  used 
in  the  marks  must  also  be  a  Roman  capital 
letter.  In  addition,  the  word  "experimental " 
must  also  be  displayed  on  the  aircraft  near 
each  entrance  to  the  cabin  or  cockpit  in 
letters  not  less  than  2  inches  nor  more  than  6 
inches  in  height. 

(7)  If  the  configuration  of  the  aircraft 
prevents  the  aircraft  from  being  marked  in 
comphance  with  any  of  the  above 
requirements,  the  builder  should  contact  the 
FAA  regarding  approval  of  a  different 
marking  procedure.  It  is  highly  recommended 
that  any  questions  regarding  registration 
marking  by  discussed  and  resolved  with  a 
local  FAA  Inspector  before  the  marks  are 
affixed  to  the  aircraft. 

c.  Flight  Test  Areas.  (1)  Amateur-built 
airplanes  and  rotorcraft  will  initially  be 
limited  to  operation  within  an  assigned  flight 
test  area  for  at  least  25  hours  when  a  type 
certificated  (FAA-approved)  engine/propeller 
combination  is  installed,  or  40  hours  when  an 
uncertificated  (not  FAA-approved)  engine/ 
propeller  combination  is  installed.  Amateur- 
built  gliders,  balloons,  and  dlregibles  will  be 
limited  to  operation  within  an  assigned  fiight 
test  area  for  at  least  10  hours  of  satisfactory 
operation,  including  at  least  five  takeoffs  and 
landings. 


(2)  The  desired  nigljt  test  area  should  be 
requested  by  the  applicant,  and  if  found 
acceptable  by  the  FAA  Inspector  will  be 
approved  and  so  specified  in  the  Operating 
Limitations.  It  will  usually  encompass  the 
area  within  a  twenty-five  (25)  statute  mile 
radius  from  the  aircraft's  home  base.  The 
FAA  will  ensure  that  the  area  selected  is  not 
over  densely  populated  areas  or  in  congested 
airways  so  that  the  flight  testing,  during 
which  passengers  may  not  be  carried,  would 
not  likely  impose  any  hazard  to  persons  or 
property  not  involved  in  this  activity.  The 
shape  of  the  flight  test  area  selected  may 
need  to  be  modified  to  satisfy  these 
requirements. 

|3)  The  carrying  of  passengers  or  other 
crewmembers  will  not  be  permitted  unless 
they  are  necessary  to  the  conduct  of  the  flight 
tests  while  the  aircraft  is  restricted  to  the 
flight  test  area. 

(4)  When  it  is  shown  in  accordance  with 
FAR  i  91.42(bl  that  the  aircraft  is  controllable 
throughout  its  normal  range  of  speeds  and  all 
maneuvers  to  be  executed,  and  has  no 
hazardous  operating  characteristics  or  design 
features,  and  the  time  period  in  the  flight  test 
area  has  been  completed,  the  owner  may 
apply  for  operation  outside  the  assigned  flight 
test  area. 

d.  Design  and  Construction.  (1)  Many 
individuals  who  desire  to  build  their  own 
aircraft  have  little  or  no  experience  with 
respect  to  aeronautical  practices, 
workmanship  or  design.  An  excellent  source 
for  advice  in  such  matters  is  the 
Experimental  Aircraft  A.ssociation  (EAA) 
located  in  Hales  Corners.  Wisconsin.  The 
EAA  is  an  organization  established  for  the 
purpose  of  promoting  amateur  building  and 
giving  technical  advice  and  assistance  to  its 
members.  The  EAA  has  implemented  a 
designee  program,  whose  aim  is  to  ensure  the 
safety  and  dependability  of  amateur-built 
aircraft.  Most  EAA  designees  are  willing  to 
inspect  amateur-built  projects  and  offer 
constructive  advice  regarding  workmanship 
and/or  design.  The  FAA  strongly  encourages 
the  use  of  such  designees. 

(2)  Any  choice  of  engines,  propellers, 
wheels,  and  other  components,  and  any 
choice  of  materials  may  be  used  in  the 
construction  of  an  amateur-built  aircraft. 
However,  it  is  recommended  that  FAA- 
approved  components  and  established 
aircraft  quality  material  be  used,  especially 
in  fabricating  parts  constituting  the  primary 
structure,  such  as  wing  spars,  critical 
attachment  fittings,  and  fuselage  structural 
members.  Inferior  materials,  or  materials 
whose  identity  cannot  be  established,  should 
not  be  used. 

(3)  The  design  of  the  cockpit  or  cabin  of  the 
aircraft  should  avoid,  or  provide  for  padding 
on.  sharp  comers  or  edges,  protrusions, 
knobs  and  similar  objects  which  may  cause 
injury  to  the  pilot  or  passengers  in  the  event 
of  an  accident. 

(4)  An  engine  installation  should  be  such 
that  adequate  fuel  is  supplied  to  the  engine  in 
all  anticipated  flight  attitudes.  Also,  a 
suitable  means,  consistent  with  the  size  and 
complexity  of  the  aircraft,  should  be  provided 
to  reduce  fire  hazard  wherever  possible, 
including  a  firewall  between  the  engine 
compartment  and  the  fuselage.  When 


applicable,  a  system  providing  for  carburetor 
heat  should  also  be  provided  to  minimize  the 
possibility  of  carburetor  icing. 

(5)  Much  additional  information  and 
guidance  concerning  acceptable  fabrication 
and  assembly  methods,  techniques,  and 
practices  are  provided  in  FAA  Advisory 
Circular  (AC)  No.  43.13-lA  "Acceptable 
Methods,  Techniques,  and  Practices — 
Aircraft  Inspection  and  Repair,"  and  AC  No. 
43.ia-2A,  "Acceptable  Methods,  Techniques 
and  Practices — Aircraft  Alterations."  These 
publications  are  available  from  the 
Government  Printing  Office. 

(6)  In  the  areas  of  engineering  design,  the 
builder  should  obtain  the  services  of  a 
qualified  aeronautical  engineer,  or  consult  the 
seller  of  purchased  plans  or  construction  kits, 
as  appropriate. 

e.  Construction  Kits.  (1)  Construction  kits 
containing  raw  materials  and  some 
prefabricated  components  may  be  used  in 
building  an  amateur-built  aircraft;  however, 
aircraft  which  are  assembled  from  kits 
composed  of  completely  finished 
prefabricated  components  and  parts,  and 
precut,  predrilled  materials  are  not 
considered  to  be  eligible  for  certification  as 
amateur-built  aircraft,  since  the  major  portion 
of  the  aircraft  would  not  have  been 
"fabricated  and  assembled"  by  the  builder 

(2)  An  aircraft  built  from  a  kit  may  be 
eligible  for  certification,  provided  that  the 
major  portion  (more  than  50  percent)  has 
been  "fabricated  and  assembled"  by  the 
amateur  builder.  The  major  portion  of  such  a 
kit  may  consist  of  raw  stock  such  as  lengths 
of  wood,  tubing,  extrusions,  etc.,  which  may 
have  been  cut  to  an  approximate  length.  A 
certain  quantity  of  prefabricated  parts  such 
as  heat  treated  ribs,  bulkheads  or  complex 
forms  made  from  sheet  metal,  fiber-glass,  or 
polystyrene  would  also  be  acceptable, 
provided,  it  still  meets  the  major  portion  of 
"fabrication  and  assembly"  requirement  and 
the  amateur  builder  satisfies  the  FAA 
Inspector  that  completion  of  the  aircraft  is 
not  merely  an  assembly  operation. 

(3)  Various  material/part  kits  for  the 
construction  of  aircraft  are  available 
nationally  for  use  by  amateur  aircraft 
builders.  Advertisements  tend  to  be 
somewhat  vague  and  may  be  misleading  as 
to  whether  a  kit  is  eligible  for  amateur-built 
certification.  It  is  not  advisable  to  order  a  kit 
prior  to  verifying  with  a  FAA  Inspector  that 
the  aircraft,  upon  completion,  would  be 
eligible  for  certification  as  amateur-built 
under  existing  rules  and  established  policy 

(4)  It  should  be  noted  that  the  FAA  does 
not  certify  aircraft  kits  or  approve  kit 
manufacturers;  however,  the  FAA  does 
perform  evaluations  of  kits  that  have 
potential  for  national  sales  interest,  but  only 
for  the  purpose  of  determining  whether  an 
aircraft  built  from  the  kit  can  meet  the  "major 
portion"  criteria.  FAA  field  offices  are 
advised  as  to  the  kits  that  have  been  found 
eligible  for  amateur-built  certification,  and 
will  provide  information  about  such  kits  upon 
request. 

f.  Safety  Precaution  Recommendations.  (1) 
All  Aircraft,  (a)  The  pilot  should  thorouglily 
familiarize  himself  with  the  gound  handling 
characteristics  of  the  aircraft  by  conducting 
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taxi  test.s  before  attempting  flight  operations 
(b)  Before  the  first  flight  of  an  amateur-built 
aircraft,  the  pilot  should  take  precautions  to 
ensure  that  adequate  emergency  equipment 
and  competent  personnel  are  readily 
available  in  the  event  of  an  accident  (c) 
Violent  (acrobatic)  maneuvers  should  not  be 
attempted  until  sufficient  flight  experience 
has  been  gained  to  establish  that  the  aircraft 
is  satisfactorily  controllable  throughout  its 
normal  ranges  of  speeds  and  maneuvers. 
Those  maneuvers  successfully  demonstrated 
while  in  the  test  area  may  continue  to  be 
permitted  by  the  FAA  when  the  operating 
limitations  are  expanded. 

(2)  Rotorcraft.  (a)  The  pilot  should  be 
prepared  to  cope  with  a  nonconventional 
aircraft  which  has  flight  characteristics 
unlike  that  of  an  airplane. 

(h)  The  effect  of  the  collective  pitch  and 
cyclic  pitch  control  movements  should  be 
thoroughly  understood  by  the  pilot, 

jc)  Operators  of  rotorcraft  having  fully 
articulated  rotor  systems  should  be 
particularly  cautious  of  "ground  resonance." 
This  condition  of  rotor  unbalance,  it 
maintained  or  allowed  to  progress,  can  be 
extremely  dangerous  and  usii<j!1\  resuiis  in 
structural  failure, 

(d]  Tests  showing  that  stability.  vil)ration. 
and  balance  are  satisfactory  should  normally 
be  completed  wi'h  the  rotorcraft  tied  down, 
before  beginning  hover  or  horizontal  flight 
operations. 

g.  Documentation  Requirenivnis  (1|  lo 
preclude  any  problems  or  questions 
concerning  source  or  specification  of 
materials,  parts,  etc.,  used  in  fabricating  the 
aircraft,  it  would  be  helpful  if  the  builder  kepi 
copies  of  all  invoices  or  other  shipping 
diicuments. 

(J|  A  construction  log  m.iintained  by  the 
liiiildcr  for  the  project,  including  photographs 
taken  as  major  components  aie  completed 
Will  be  acceptable  substantiation  that  the 
builder  constructed  the  major  portion  of  the 
aire  raft. 


(:f)  The  aircraft's  flight  history  should  be 
recorded  in  an  aircraft  log  book.  The  nature 
as  well  as  duration  of  each  flight  should  be 
doi:uniented.  If  the  aircraft  is  consule'^ed 
acrobatic,  the  acrobatic  maneuvers  should  be 
demonstrated  in  flight  test  area  and  recorded 
in  the  aircraft  log  book 

7,  Rpcurrent  Airwcrthir.ess  Certification. 
When  an  amateur-built  aircraft  has 
completed  operations  in  the  assigned  test 
areas,  it  is  eligible  for  an  Unlimited  duration 
airworthiness  certificate.  With  the  issuance 
of  the  unlimited  airworthiness  certificate,  an 
operating  limitation  requiring  a  condition 
inspection  at  12  month  intervals  is  imposed. 
The  aircraft  builder  can  be  certificated  as  a 
repairman  to  enable  him  to  perform  the 
condition  inspection.  Specific  information 
regarding  repairman  certification  can  be 
found  in  .^C  No.  65-23.  Certification  of 
Repairmen  (Experimental  Aircraft  Buildersl- 

8.  Reference  Materia!. 

a.  Federal  Aviation  Regj/ations 

Part  21 — Certification  Procedures  for  Product 

and  Parts. 
Part  45 — Identification  and  Registration 

Marking, 
Part  47 — .Aircraft  Regist.-titiun, 
Part  91 — General  Operating  and  Flight  Rules, 
Part  101-— Moored  Balloons  Kites.  Unmanned 

Rockets,  and  Unmanned  Fiee  Balloons. 
Part  103 — Ultralight  Vehicles:  Operating 

Requirements. 

b.  Aa\  isory  Circulars 

20-90 — Address  List  for  Engineering  and 

Manufacturing  District  Offices  (Now 

redesignated  Manufacturing  Inspection 

District  Offices.) 
■  43.13-1 — Acceptable  Methods.  Techniques 

and  Practices  Aircraft  Inspection  and 

Repair. 
"  43.13-2 — Acceptable  Methods,  Techniques 

and  Practices  Aircraft  Alterations. 
65-23 — Certification  of  Repairmen 

(Experimental  Aircraft  Builders). 


"  91-23 — Pilot  s  Weight  and  Balance 
Handbook 
9.  How  to  ffet  publications.  The  FAR  and 
those  ACs  for  which  a  fee  is  charged  (marked 
with  an  asterisk  (*)  in  paragraph  7(b))  may  he 
obtained  from  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office. 
Washington,  DC.  20402.  A  listing  of  FARs 
and  current  prices  is  in  AC-00-44.  Status  of 
Federal  .Aviation  Regulations,  and  a  listing  of 
all  ACs  IS  in  AC-00-2.  Advisory  Circular 
Checklist.  These  two  ACs  may  be  obtained 
free  of  charge  from:  Department  of 
Transportation,  Publication  Sei  tion  M-443.1. 
Washington.  DC  20590 

APPENDIX  1— ADDRESSES 

Experimental  Aircraft  Association.  Inc. 
(Phone:  Area  Code  (414)  425-4860). 

Mailing:  P.O.  Box  229.  Hales  Comers. 
Wisconsin  53130. 

Street:  11311  West  Forest  Home  Avenue, 
Franklin.  Wisconsin. 

FAA  Aircraft  Registry  (Phone:  Area  Code 
(405)  686-^331). 

Mailing:  Department  of  Transporiation, 
P.O.  Box  25504.  Oklahoma  City,  Oklahoma 
73125. 

Street:  6400  South  MacArthur  Boulevard. 
Oklahoma  City.  Oklahoma. 

Publications 

1.  To  request  free  advisory  circulars  U.S. 
Department  of  Transportation.  Publications 
Section  M  443.1.  Washington.  D.C.  20590. 

2.  To  be  placed  on  FAA's  mailing  list  for 
future  circulars:  U.S.  Department  of 
Transportation,  Distribution  Requirements. 
Section  M  482.3,  Washington.  DC.  20590. 

3.  To  order  advisory  circulars  with 
purchase  prices:  Superintendent  of 
Documents.  U.S.  Government  Printing  Office. 
Washington.  D.C.  20402.2 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  foik5v»ipg  agencies  have  agreed  to  pubdsfi 
docmnents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday  ^Friday) 

all 

Documents  normally  scheduled  for 

publication  on  a  day  that  will  be  a 
Federal  holiday  will  be  published  the 

work  day  following  the  holiday. 
This  is  a  voluntary  program.  (See  OFR  NOTICE 
next                      41    FH  32914,  AuguM  6,   1976.) 
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Vol.  47.  No.  221 

Presidential  Documents 

Tuesday,  November  16.  19H2 

Title  3— 

Proclamation  4999  of  November  12,  1982 

The  President 

National  Family  Week,  1982 

By  the  President  of  the  United  States  of  America 

A  Proclamation                      »»  - 

# 

rht>  famih  has  always  been  the  cornerstone  of  American  society.  Our  families 
nurture,  preserve  and  pass  on  to  each  succeeding  generation  the  values  v^-e 
sh.irc  and  cherish,  values  t!;at  .irr  the  foundation  for  our  freedoms.  In  the 
family  u  e  It'.irn  our  first  lessons  of  God  and  man.  love  and  discipline,  rights 

and  responsibilities,  human  dir;ni!y  and  huni.in  frailtv. 

Our  tamiiies  give  us  daily  examples  ot  these  1*  ssr.'ns  liemo  put  into  practice.  In 
raising  .md  instructing  our  ehiidien;  in  pro\  icl.ng  pt  rsim.d  and  compassionate 
care   tor    the   elderly:    in    iiringing   the   handicapped   into   'he    mainstream   of 
coniinunity  life,  in  maintaining  the  spiritual  s'rength  of  religious  commitment 
among  our  people— m   tliese  and  other  \\a\s.  America's  families  make  im- 
measaral'le  contnluitKins  to  .America's  v\ ell-being. 

« 

Todav.  meae  than  ever,  it  is  essential  that  these  conirihations  not  be  taken  for 
gianted  and  that  each  of  us  remember  that  the  strength  of  our  f,milies  is  vital 
to  the  stiength  of  our  N.ition.  Recognizing  that  the  f.iniiiv  is  <   n.iiional  heritage 
<ind  resource,  the  Congress.  h>  Senate'  joint  Resolution  ]9\).  nas  requested  that 
the  Ui-ek  of  \ov(^m!>er  21  ti^ioi.ch  J"    T'H.:,  l)e  vlesignaleii  i-.s  \,itional  Family 
Week 

.\t)\V.  TflFRKFORF.  1.  RO.XALIJ  Ki:.\[;A\    President  o'  the  United  States  of 
Ameru  a.  do  hereb\   proola.im  !!ie  ui  .  k  of  Xove.m.ber  21   thr^ough  27.  1982.  as 
Xatuin.il  F.iniih  V\'eek.  1  applaud  the  countless  mothers  an.ii  f  ithers  who  have 
commuted    their    lives    to    supporting    families,    whether    b_\    working    in    the 
m.irketpi.ice  to  provide  fm.im  :  ;:  ■  :;pport  or  l^y  working  in  the  home  to  raise 
children.  I  also  applaud  those  who.  through  adoption  and  foster  care,  have 
gone  the  extra  mile  to  pro\  ide  families  for  those  who  otherwise  would  have 
none. 

1    invite    the   Governors   of  the   several    Si.les.   the   chief  officials   of  local 

governments    and   all   our   ritj/cr',    ;n    ohvtrve    this   wiek    with    appropriate 
ceremonies   and   activities.    Do'ing   a    we.k    m   which   wl    will   also  observe 
■{'hanksgiving  Dav.   I  espeeialK    invite  all   .Americans  to  give  thanks  for  the 

familv  relationships  with  whu  !i  we  have  lieen  blessed. 

i.\  WITXFSS  VVHFRFOF.  1  have  hereunto  set  my  hand  this  12lh  day  of  Nov.. 
in  the  \  ear  of  cnir  Lord  ninef(>en  hiiiuired  and  eighty-two.  and  of  the  Independ- 
ence o\  the  I'niied  States  of  .Amciu  ,i  the  two  hundred  and  seventh. 

|FR  I)oc.  82-31441 

(j  ^  c3-\/^JiSid^   \  \X-e^-Dg^o-^^ 

Filed  n-12-«2,  4.44  pm] 

Billing  code  3195-01-M 

- 

Editorial  Note:  The  President's  remcirks  on  signing  Prorl.im.ition  4WQ  ,iri   priiitt-d  in  'hi    W'f^klv 
Conipikition  uf  Prebidential  Documents  (vol.  18,  no.  45J. 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Part  210 

(Amdt.  No.  55] 

National  School  Lunch  Program; 
Meat  Alternate  Equivalencies 

AGENCY:  Food  and  Nutrition  Service. 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  the  National 
School  Lunch  Program  minimum 
required  equivalencies  for  cooked  dry 
beans  or  peas  and  eggs  to  their  pre-May 
1980  levels.  This  action  will  assist  in 
decreasing  plate  waste  and  will  reheve 
operational  hardships  encountered  by 
schools  and  food  manufacturers  in 
meeting  the  current  equivalencies.  Upon 
the  effective  date  of  this  rule,  one-half 
cup  of  cooked  dry  beans  or  peas  or  one 
large  egg  shall  meet  the  Group  IV  (9-11 
years  of  age)  two-ounce  meat/meat 
alternate  component  requirements. 
Group  I-Ill  and  Group  V  portion  sizes 
have  also  been  revised  proportionately. 
EFFECTIVE  DATE:  December  16, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  H.  Ford,  Branch  Chief, 
Technical!  .Assistance  Branch,  Nutrition 
and  Technical  Services  Division,  Food 
and  Nutrition  Service,  USDA, 
Alexandria,  Virgmia  22302. 

Classification 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and  has 
been  classified  as  not  major.  This  rule  is 
expected  to  decrease  costs  by  providing 
School  Food  Authorities  and  institutions 
with  more  flexibility  in  administering 
the  National  School  Lunch  Program 
(NSLP).  This  rule  will  not  have  an 
annual  effect  on  the  economy  of  $100 


million  or  more,  nor  will  it  result  m  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions.  This 
action  will  not  have  significant  adverse 
effects  on  competition,  employment. 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.  based  enterprises 
to  compete  with  foreign  based 
enterprises  in  domestic  or  foreign 
markets. 

This  rule  has  also  been  reviewed  with 
regard  to  the  requirements  of  Public  Law 
96-354.  the  Regulatory  Flexibility  Act 
Samuel  J.  Cornelius,  Administrator  of 
the  Food  and  Nutrition  Service,  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantia!  number  of  small  entities. 

This  final  rule  does  not  contain  any 
reporting  or  recordkeeping  provisions 
v\  hich  are  subject  to  approval  by  the 
Office  of  Management  and  Budget. 

Background 

On  M.iy  16.  1980.  the  Department 
published  a  final  rule  (45  FR  32502) 
which  increased  the  equivalencies 
(portion  sizes)  of  certain  meat 
alternates.  As  of  July  1,  1980,  both 
schools  and  food  manufacturers  were  to 
consider  1  cup  of  cooked  dry  beans  or 
peas,  or  2  large  eggs  to  be  equivalent  to 
2  ounces  of  cooked  lean  meat.  Those 
schools  whose  suppliers  could  not 
quickly  comply  with  the  larger 
equivalencies  were  exempt  from  the  |iily 
1.  1980,  implementation  date  for  one 
year.  In  June  1980,  the  Department 
increased  the  cottage  cheese 
equivalency  from  2  to  4  ounces  and 
published  this  change  in  the  Food 
Buying  Guide  For  School  Food  Servit  e. 
PA-1257.  These  increases  were  made  to 
make  these  meat  alternates  more 
nutritionally  comparable  in  prDttm 
content  to  meat  and  other  iv.i  .i' 
alternates.  Realizing  that  these  larger 
equivalencies  (i.e..  1  cup  of  beans  for 
Croup  IV  lunch  patterns)  might  be 
considered  excessive,  the  Department 
recommended  in  the  May  1980  final  rule 
that  schools  reduce  the  quantity  of  the 
meat  alternate  served  and  supplement  it 
with  an  additional  meat  or  meat 
alternate. 

After  publication  of  the  May  16,  1980, 
final  rule  the  Department  continued  to 
receive  reports  from  schools  and  food 
manufacturers  of  the  operational 
hardships  encountered  in  recalculating 


recipes  and  reformulatmiJ  products. 
Schools  also  reported  an  appreciable 
increase  in  plate  waste  after 
implementing  the  larger  equivalencies 
in  response  to  these  reports,  the 
Uppartment  published  a  Notice  on  July 
r.  1981  (46  FR  37017),  delaying  the 
implementation  date  of  the  larger 
equivalencies  until  July  1,  1982.  to  allow 
more  time  for  schools  using 
manufactured  products  and 
manufacturers  to  recalculate  recipes  and 
reformulate  products. 

Dunna  ihis  extended  time  the 
Department  continued  to  receive  reports 
from  schools  and  food  manufacturers  of 
plate  waste  and  production  problems 
caused  by  implementing  the  larger 
equivalencies.  Responding  to  these 
reports,  the  Department  on  June  29.  1982. 
published  a  proposed  rule  !47  FR  28106) 
to  return  the  equivalencies  for  cooked 
dry  beans  or  peas  and  eggs  lo  their  pre 
May  1980  levels.  Because  no  difficulties 
had  befm  reported  concerning  the  larger 
cottage  cheese  equivalency,  it  was 
proposed  that  this  requirement  remain 
unchanged.  By  proposing  to  return  to  the 
pre-May  1980  levels,  the  Department 
rec(.ign;zed  that  the  lower  equivalencies 
would  not  be  comparable  in  protein 
content  t(}  meat  and  other  meat 
alternates.  However,  after  considering 
the  lunch  pattern  as  a  whole,  it  was 
clear  the  protein  contribution  of  all  the 
foods  served  for  the  Group  IV  lunch 
pattern  requirements  exceeded  the 
.NSLP's  nutritional  goal  of  providing  om- 
third  the  Recommended  Dietary 
Allowances  (RDA). 

On  July  2.  1982,  a  second  Notice  was 
published  (47  FR  28<H)9)  further  delaying 
the  implementation  date  of  the  larger 
equivalencies  until  the  proposed 
riili'makmg  process  was  complete. 

Comment  Analysis 

On  August  30.  1982.  the  proposed  rule 

comment  period  closed.  A  total  of  forty 
three  comments  were  received  di.irm,t 
the  sixty  day  comment  period 
Comments  were  received  from 
concerned  citizens,  school  food  service 
directors,  State  agencies,  food 
manufacturers  and  a  professional 
nutrition  group.  Of  the  forty-three 
comments  recei\'ed.  approximateU  two 
thirds  were  in  favor  and  one  third  were 
cipposed  to  the  proposal. 
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Comments  in  Favor 

Commentors  favoring  the  proposal 
agreed  that  they  had  experienced 
increased  plate  waste  and  operational 
problems  in  recalculating  recipes  and 
reformulating  products.  School  food 
service  directors  noted  that  students 
were  either  not  eating  all  of  the  meat 
alternate  item,  or  eating  the  full  portion 
but  feeling  too  full  to  eat  the  rest  of  the 
meal.  Although  the  Department  had 
recommended  that  schools  reduce  the 
quantity  of  the  meat  alternate  served 
and  supplement  it  with  an  additional 
meat  alternate  or  meat  item, 
commentors  stated  that  this 
recommendation  was  not  always 
practical,  especially  for  schools  utilizing 
the  Offer  versus  Serve  (OVS)  regulatory 
provision  (§  210.10(a)(5))  or  a 
centralized  food  preparation  system. 

In  general,  commentors  agreed  with 
the  proposed  rule  rationale  that  the 
overall  protein  contribution  of  the  group 
IV  lunch  pattern  exceeded  the  one-third 
RDA  goal  and  therefore  would  not  have 
a  significant  nutritional  impact. 

Comments  in  Opposition 

Commentors  opposing  the  proposal 
were  concerned  that  the  proposed 
equivalencies  would  not  be  comparable 
in  protein  content  to  meat  or  other  meat 
alternates  and  therefore  would  result  in 
a  decrease  in  protein  content  of  the 
lunch.  Some  commentors  mentioned  that 
although  the  overall  protein  contribution 
of  the  lunch  pattern  exceeded  the  NSLP 
goal,  students  under  the  OVS  provision 
can  take  as  few  as  three  of  the  five  food 
items  offered  and  would  not  benefit 
from  the  total  protein  contribution  of  the 
lunch.  A  few  commentors  noted  that  for 
some  children  the  school  lunch  is  the 
only  balanced  meal  eaten  during  the  day 
and  therefore  the  lunch  should  be  as 
nutritious  as  possible. 

Comments  on  Cottage  Cheese 

A  majority  of  all  comments  received 
favored  maintaining  the  cottage  cheese 
equivalency  at  its  current  4-ounce  level 


Discussion 

This  discussion  will  be  devoted  to 
only  those  comments  opposing  the 
proposal  since  commentors  favoring  the 
proposed  meat  alternate  equivalencies 
totally  agreed  with  the  rationale  for  the 
proposed  change.  Commentors  opposing 
the  proposal  focused  on  three  issues:  (1) 
The  decrease  in  protein  contribution  of 
the  revised  meal  alternate 
equivalencies,  (2)  the  effect  of  the  OVS 
provision  on  the  overall  protein  content 
of  the  meal,  and  (3)  the  special  nutrition 
needs  of  certain  children.  The  following 
responds  to  these  issues: 

(1)  Decreased  protein  content  of  the 
lunch — although  the  proposed  pre-May 
1980,  equivalencies  are  lower  in  protein 
content  than  the  current  equivalencies, 
the  overall  protein  contribution  of  the 
lunch  which  contains  any  one  of  the 
revised  equivalencies  still  exceeds  the 
school  lunch  nutrition  goal  of  one-third 
the  RDA  for  the  Group  IV  lunch  pattern 
requirements.  For  example,  a  lunch 
which  contains  one-half  cup  cooked  dry 
beans  or  peas  or  an  egg  as  the  meat/ 
meat  alternate  component  in  addition  to 
8-ounces  of  milk.  \  cup  fruit/vegetables 
and  one  slice  of  bread  provides  53 
percent  of  the  RDA  for  protein  for  Group 
IV  children. 

(2)  The  effect  of  OVS— both 
Departmental  and  independent  NSLP 
food  consumption  studies  performed 
before  the  1980  equivalency  increase 
showed  that  the  food  items  most 
commonly  declined  are  those  from  the 
fruit/vegetable  component  category.  The 
milk  component  was  found  to  have  the 
highest  consumption  rate,  and  the  meat/ 
meat  alternate  component  had  the 
second  highest  consumption  rate. 

In  evaluating  the  protein  content  of  a 
lunch  under  the  OVS  provision,  a 
student  declining  the  fruit/vegetable 
component,  but  eating  the  three  food 
item  minimum  (milk,  bread/bread 
alternate  and  meat/meat  alternate 
components)  would  still  be  eating  a 
lunch  which  contains  approximately 
one-third  of  the  RDA  for  protein 


according  to  the  level  established  for  the 
Group  IV  lunch  pattern  requirement. 
(3)  The  special  nutrition  needs  of 
certain  children — The  Department 
acknowledges  that  for  some  children, 
the  school  lunch  is  the  only  balanced 
meal  eaten  during  the  day.  However,  the 
Department  has  always  stated  that  the 
lunch  pattern  should  be  considered  as 
the  minimum  quantities  required. 
Schools  may  always  serve  larger 
amounts  of  either  meat  alternates  or  any 
other  food  item  to  meet  specific  needs. 

Conclusion 

After  careful  consideration  of  all  the 
comments  received,  the  Department  has 
decided  to  finalize  the  proposed  rule 
without  change.  This  final  rule  will 
assist  in  relieving  the  operational 
problems  encountered  by  schools  and 
food  manufacturers  and  should  decrease 
plate  waste.  Effective  with  this  rule, 
one-half  cup  of  cooked  dry  beans  or 
peas,  or  one  large  egg  will  meet  the  2- 
ounce  meat/meat  alternate  component 
requirement  for  Group  IV  lunch  pattern 
requirements.  Groups  I-III  and  Group  V 
portion  sizes  have  been  revised 
proportionately.  Those  schools  desiring 
to  either  implement  or  continue  to  serve 
the  larger  equivalencies  may  do  so  at 
their  own  discretion. 

List  of  Subjects  in  7  CFR  Part  210 

Food  assistance  programs.  National 
school  lunch  program,  Grant  programs. 
Social  programs.  Nutrition,  Children. 
Reporting  and  recordkeeping 
requirements,  Surplus  agricultural 
commodities. 

Accordingly,  Part  210  National  School 
Lunch  Program  Regulations  are 
amended  as  follows: 

PART  210— NATIONAL  SCHOOL 
LUNCH  PROGRAM 

In  §  210.10(a)(3),  the  School  Lunch 
Pattern  table  is  amended  by  revising  the 
minimum  and  reconrmended  quantities 
for  eggs  and  cooked  dry  beans  or  peas 
stated  in  the  meat  or  meat  alternate 
category  as  follows: 


School  Lunch  Pattern— Approximate  Per  Lunch  Minimums 


MMrrwn  quanMes 

Recommended 

Componenl 

Group  1  age  t-2      Gcoup  II  age  3-.4 
(presctiooil               (preschool) 

Group  III   age  5-8  '    Group  IV,  age  9 
(K-3)             ;    and  older  (4-12) 

quantities.  Groi4>  V. 
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(7-12) 

Midi 

Meat  Of   rneat   «H8<Tiaie   (quantity  at  mo  edible 

Large  sgg          

K 

H 

\  cup 

% 

1 „._. 

1)5. 

portion  u  served). 

Cooked  dry  beans  or  peas 

«  a<> 

t  cup „._.. 

VeqetaWe  or  frurt 
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(Sec.  9,  Pub.  L.  79-396,  60  Stat.  223  (42  U.S.C. 
1758(A)). 

Dated:  November  10, 1982. 

Christopher  Martin, 

Acting  Administrator.  Food  and  Nutrition 
Service. 

|FR  Doc.  82-31327  Filed  11-15-81  8;45  am) 
BIU.ING  CODE  3410-30-M 


7  CFR  Parts  272  and  273 
[Amdt.  No.  230] 

Food  Stamp  Progi^m;  Standard  Utility 
Allowances 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Interim  rulemaking. 


summary:  The  Food  Stamp  Act 
Amendments  of  1982  require  several 
changes  in  the  use  of  standard  utility 
allowances  in  determing  household 
excess  shelter  cost  deductions.  This  rule 
incorporates  these  changes.  This  rule: 
(1)  Makes  use  of  standard  utility 
allowances  a  State  agency  option;  (2) 
requires  FNS  approval  of  standard 
allowances;  (3)  deletes  the  requirement 
that  State  agencies  adjust  standard 
allowances  to  reflect  seasonal  cost 
variations:  (4)  restricts  eligibility  for  the 
standard  allowance  for  heating  and 
cooling  costs  to  housholds  which 
actually  incur  such  costs;  and  (5) 
requires  the  proration  of  standard 
allowances  among  separate  households 
living  in  the  same  residence.  These 
changes  are  intended  to  simplify 
Program  administration,  increase  State 
agency  flexibility,  and  reduce  costs, 
waste,  and  abuse. 

EFFECTIVE  DATE:  This  interim  final  rule 
is  effective  on  November  16,  1982.  To  be 
assured  of  consideration  in  the 
development  of  the  final  rule,  comments 
must  be  received  by  February  14, 1983. 
ADDRESS:  Comments  should  be 
addressed  to  Mr.  Thomas  O'Connor, 
Supervisor,  Policy  and  Regulations 
Section,  Program  Development  Division, 
Family  Nutrition  Programs,  Food  and 
Nutrition  Service.  USDA,  Alexandria, 
Virginia,  22302. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  rulemaking 
should  be  addressed  to  Mr.  Thomas 
O'Connor  at  the  above  address  or  by 
telephone  at  (703)  756-3429. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  has  been  reviewed  under 
Executive  Order  No.  12291  and 
Secretary's  Memorandum  No.  1512-1. 
This  action  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 


more  or  a  major  increase  in  costs  or 
prices  for  consumers,  individuals, 
Federal,  State  of  local  governments,  or 
geographical  regions.  Additionally,  this 
action  will  not  have  a  significant  effect 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Therefore,  this  action  has  been 
classified  "not  major." 

This  rulemaking  is  being  published  as 
an  interim  rule,  effective  on  publication, 
consistent  with  the  mandate  of  Section 
193  of  the  Omnibus  Budget 
Reconciliation  Act  of  1982  (Pub.  L.  97- 
253.  enacted  on  September  8,  1982). 
Section  193  mandates  that  most  of  the 
provisions  of  Pub.  L.  97-253,  including 
these  provisions  addressed  in  this  rule, 
are  effective  as  of  the  date  of  enactment 
of  that  law.  Therefore,  it  is  necessary  to 
provide  guidance  to  State  agencies  as 
soon  as  possible  regarding  the  new 
provisions.  For  these  reasons.  Samuel  J. 
Cornelius,  Administrator  of  the  Food 
and  Nutrition  Service,  pursuant  to  5 
use.  553,  has  determined  that  prior 
public  comment  on  this  rule  is 
impracticable  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication.  Public  comment 
is  solicited  on  this  rule  for  90  days.  All 
comments  received  will  be  analyzed  and 
any  appropriate  changes  in  the  rule  will 
be  incorporated  in  a  subsequent 
publication. 

Regulatory  Flexibility  Analysis 

This  action  also  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354,  94  Stat.  1 164,  September  19, 
1980).  Samuel  J.  Cornelius, 
Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  new  requirements  will 
reduce  the  excess  shelter  deductions  of 
some  households,  and  will  increase 
State  agency  administrative  flexibility. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
recordkeeping  or  reporting  requiremints 
subject  to  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C,  3507). 

Income  Deductions  for  Utility  Costs 

The  current  regulations  provide  a 
deduction  for  a  household's  shelter  costs 
which  exceed  50  percent  of  the 
household's  net  income  after  the  other 
deductions.  (The  standard  deduction, 


the  earned  income  deduction,  the  excess 
medical  cost  deduction,  and  the 
dependent  care  deduction,  as 
applicable,  are  deducted  from  gross 
income  first.)  The  excess  shelter  cost 
deduction,  alone  or  when  combined  with 
the  dependent  care  deduction,  cannot 
exceed  $115  per  month,  unless  the 
household  contams  an  elderly  or 
disabled  member.  Households  with 
elderly  or  disabled  members  are  not 
subject  to  the  $115  limit  on  the  excess 
shelter  cost  deduction. 

Deductible  shelter  costs  include  rent 
or  mortgage  payments,  property  taxes, 
and  utility  expenses.  Allowable  utility 
expenses  include  charges  for  electricity, 
heating/cooling  and  cooking  fuel,  water 
and  sewerage,  garbage  and  trash 
collection,  and  the  basic  fee  for  one 
telephone.  Households  which  incur 
certain  utility  expenses  (such  as 
electricity,  heating  and  cooking  fuel) 
separately  and  apart  from  their  rent  or 
mortgage  payments  are  allowed  to  use 
the  State  agency's  standard  utility 
allowance.  Households  which  do  not 
incur  these  costs  separately  may  only 
deduct  their  actual  utility  expenses  as 
billed. 

Final  rules  published  on  July  15, 1974, 
at  39  FR  26002.  first  allowed  State 
agencies  to  establish  standard  inility 
allowances.  Current  rules,  published  on 
October  17, 1978  at  43  FR  47846,  require 
State  agencies  to  establish  a  standard 
allowance  for  utility  expenses  which 
households  may  include  in  their  claimed 
shelter  costs.  The  method  which  the 
State  agency  uses  to  compute  the 
standard  allowance  is  subject  to 
approval  by  FNS.  The  State  agency  is 
required  to  adjust  its  standard 
allowance  to  reflect  seasonal  variations 
unless  the  State  agency  can  demonstrate 
that  variations  are  not  warranted. 

The  current  rules  allow  households 
which  have  utility  costs  which  exceed 
the  standard  allowance  to  deduct  their 
actual  costs.  Households  which  are 
eligible  for  the  standard  allowance  must 
be  allowed  to  switch  between  the 
standard  allowance  and  their  actual 
costs,  or  vice  versa,  at  least  once  during 
the  certification  period.  The  State 
agency  may  choose  to  allow  households 
to  switch  more  often. 

Section  149  of  F>ub.  L.  97-253 
mandates  a  number  of  changes 
regarding  current  policy  on  utility 
standards.  The  most  basic  change 
required  by  Pub.  L.  97-253  makes  the  use 
of  a  standard  utility  allowance  a  State 
agency  option.  State  agencies  which 
elect  not  to  use  a  standard  allowance 
must  use  each  household's  actual  utility 
costs  to  determine  the  utility  portion  of 
the  excess  shelter  cost  deduction. 
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Th«  change  offers  two  advantages. 
First.  State  agewaes  will  have  greater 
administrative  flexibility.  State  agencies 
will  be  able  to  elect  not  to  develop  and 
update  the  complex  methodology  for 
establishing  the  standard  allowance. 
Second,  State  agencies  which  choose  to 
use  only  actiul  atility  costs  in 
determining  the  size  of  the  deduction 
will  more  accarately  reflect  household 
circumstances.  Even  greater  accuracy 
will  be  attained  as  sach  State  agencies 
implement  the  monthly  reporting  and 
retrospective  budgeting  systems 
mandated  by  sections  107  and  108  of 
Pub.  L  97-35.  (The  monthly  reporting 
and  retrospective  budgeting  provisions 
were  incorporated  m  Program 
regulations  a  47  FR  22884.  May  25.  1962.) 
Of  course,  use  of  actual  atiHty  costs  for 
all  households  would  to  sorae  extent 
complicate  the  certification  process,  and 
might  tend  lo  increase  certification 
errors.  State  agencies  whidi  believe  that 
these  problems  would  be  stibstanbal 
may  choose  to  continue  offering  the 
standard  ntility  allowance. 

This  rule  makes  a  number  of  other 
changes  m  the  provisions  regarding 
standard  utility  allowances.  These 
changes  are  briefly  described  below 
Except  where  indicated  otherwise,  the 
changes  reflect  the  provisions  of  Pub.  L 
97-253. 

1.  State  agencies  are  required  to  have 
their  standard  allowances  approved  by 
FNS.  Corrently.  only  the  methodologies 
must  be  approved.  By  requiring  State 
agencies  to  submit  their  standard 
allowances  along  with  their 
methodologies,  this  change  will  help  to 
make  standard  allowances  more 
consistent  between  States  and  to  ensure 
that  unacceptaWy  high  standard 
allowances  are  not  used.  The  legislative 
history  on  Pub.  L  97-253  indicates  that 
Congress  intends  that  the  Department 
address  these  problems.  (See  Senate 
Report  No.  97-504.  97th  Congress.  2nd 
Session.  )uly  26.  1982,  page  34.) 

2.  State  agencies  are  no  longer 
required  to  adjust  their  standard  utility 
allowances  seasonally  or  to  get  prior 
approval  from  FNS  should  they  choose 
not  to  vary  the  standard  allowance 
seasonally.  State  agencies  may  choose 
to  reflect  seasonal  cost  variations  by 
using  a  twelve-month  average  of  utility 
costs  to  establish  their  standard 
allowances.  The  objective  of  this  change 
is  to  simphfy  administration  and  reduce 
paperwork  requirements. 

3.  Only  those  households  which  are 
billed  separately  for  their  costs  for 
heating  or  cooling  (fuel  or  electricity)  are 
eligible  for  the  standard  utility 
allowance  which  includes  heating  or 
cooling  costs. 


IJMI 


Households  which  have  these  costs 
included  in  their  normal  rent,  even  if 
they  are  billed  separately  for  excess 
costs,  are  not  eligible  to  use  the 
standard  allowance  for  heating  or 
cooling  costs.  For  example,  households 
living  in  fwbhc  housing  units  which  have 
central  utility  meters  and  which  are 
charged  only  for  their  excess  uHHty 
costs  are  not  eKgible  to  use  the  standard 
allowance  for  heating  or  cooling  costs. 
Households  which  pay  only  excess  costs 
may  include  only  their  actual  heating  or 
cooling  costs,  over  and  above  the 
amount  included  in  their  rent,  in  their 
shelter  costs.  Since  the  standard 
allowance  which  rncludes  a  heatir»g  or 
cooling  component  is  developed  to 
reflect  the  average  circumstances  of 
households  with  full  utility  costs,  the 
standard  allowance  would 
overcompensate  households  with  such 
marginal  costs.  This  change  is  designed 
to  ensure  that  only  households  which 
directly  incur  these  major  utility 
expenses  are  permitted  to  deduct  this 
standard  allowance. 

4.  Households  shall  receive  the 
standard  allowance  which  includes 
heating  and  cooling  costs  only  for  the 
months  m  which  they  are  billed  for 
heating  or  cooling  costs.  Daring  the 
heating  season,  households  which  are 
billed  less  often  than  monthly  and  are 
eligible  for  averaging  their  utility  costs 
under  7  CFR  273.10(dK3)  may  continue 
to  use  the  standard  allowance  in  the 
months  between  billing  months,  as  long 
as  they  are  otherwise  eligible  for  the 
standard  utility  allowance.  Households 
which  have  deducted  such  intermittent 
heating  expenses  as  actual  costs  shall 
not  be  permitted  to  switch  to  the 
standard  utility  allowance  during  the 
months  between  billing  months. 

5  Multiple  households  living  in  the 
same  residence  are  allowed  just  one 
standard  utility  allowance.  The  one 
standard  allowance  shall  be  divided 
equally  among  the  households  which 
contribute  to  meeting  utility  costs, 
whether  or  not  each  household 
participates  in  the  Program.  This  change 
IS  intended  to  prevent  the  excessive 
deduction  permitted  under  current  rules, 
whereby  each  household  in  a  multiple 
household  residence  is  permitted  to  use 
the  full  standard  utility  allowance. 

ImplementatioQ 

The  provisions  of  this  rule  are 
effective  upon  publication.  State 
agencies  which  elect  to  continue  to  use 
standard  utility  allowances  must 
implement  the  changes  included  in  this 
rule  no  later  than  January  1. 1983.  These 
State  agencies  shall  submit  their 
standard  utility  allowances  for  FNS 
approval  and  begin  to  do  all 


certifications  and  recertifications  in 
accordance  with  this  rule  no  later  than 
January  1, 1983. 

State  agencies  which  choose  to  use 
actual  Btihty  costs  for  aU  households 
may  begin  to  do  so  at  any  time  after 
publication.  In  order  for  State  agencies 
which  have  ceased  using  standard 
utility  allowances  to  recommence  using 
them,  the  State  agencies  must  first 
receive  FNS  approval  for  their 
methodologies  and  their  standard  utility 
allowances. 

Index 

List  of  Subjects 

7  CFR  Part  272 

Alaska,  Civil  rights.  Food  stamps. 
Grant  programs  social  programs. 
Reporting  and  recordkeeping 
requirements,    * 

7  CFR  Part  273 

Administrative  practice  and 
jiroredure.  Aliens,  Claims,  Food  stamps. 
Fraud,  Grant  program/social  programs. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Social  security.  Students. 

Accordingly.  7  CFR  Part  272  and  7 
CFR  Part  273  are  amended  as  follows: 

PART  272— REQUIREMENTS  OF 
PARTICIPATING  STATE  AGENCIES 

1.  In  §  272.1.  a  new  paragraph  (a)[50) 
is  added, 

§272.1     General  terms  and  conditions. 

*  •         *         •         * 

(g)  Implementation.  *  *  * 

(50)  State  agencies  shall  implement 

the  provisions  of  Amendment  No.  230  no 

later  than  January  1, 1983. 

***** 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

2.  In  §  273.9.  paragraph  (d)(6)  is 
revised  in  its  entirety. 

§  273.9    Income  and  deduction*. 

•  •         •         *         * 

(d)  Income  deductions.  *  *  * 
(6)  Standard  utility  allowance,  (i)  The 
State  agency  may  elect  to  offer  a 
standard  utility  allowance  to  households 
for  use  in  calculating  shelter  costs.  The 
standard  utility  allowance  which 
includes  a  heating  or  cooling  component 
shall  be  available  only  to  households 
which  incur  heating  or  cooling  costs 
separately  and  apart  from  their  rent  or 
mortgage.  To  be  qualified,  the  household 
must  be  billed  on  a  regular  basis  for  its 
heating  and  cooling  costs.  The 
household  shall  receive  the  standard 
utility  allowance  which  includes  a 
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heating  or  cooling  component  only  for 
months  in  which  the  household  is 
actually  billed  for  heating  or  cooling 
costs.  However,  during  the  heating 
season,  a  household  that  is  billed  less 
often  than  monthly  for  its  heating  costs 
but  is  otherwise  eligible  to  use  the 
standard  allowance  may  continue  to  use 
the  standard  allowance  between  billing 
months.  A  household  living  in  a  public 
housing  unit  which  has  central  utility 
meters  and  charges  the  household  only 
for  excess  untility  costs  shall  not  be 
permitted  to  use  the  standard  utility 
allowance  which  includes  a  heating  or 
cooling  cost  component.  Payment  of 
excess  heating  or  cooling  costs  shall  not 
qualify  the  household  for  the  standard 
utility  allowance  which  includes  a 
heating  or  cooling  component.  If  a 
household  is  not  entitled  to  the  standard 
utility  allowance,  it  may  claim  the  actual 
utility  expenses  (for  any  utility 
identified  in  paragraph  (d)(5)(iii)  of  this 
section)  which  it  does  pay  separately. 

(ii)  State  agencies  shall  develop 
methodologies,  subject  to  FNS  approval, 
to  be  followed  in  establishing  their 
standard  utility  allowances.  The 
standard  allowance(s)  developed  by  the 
State  agency  shall  be  submitted  to  FNS 
for  approval. 

(iii)  The  State  agency  may  establish 
separate  standard  allowances  for  the 
utilities  defined  in  paragraph  [d)(5)(iii) 
of  this  section  or  it  may  establish  a 
single  standard  allowance. 

(A)  If  the  State  agency  establishes 
separate  standard  allowances, 
households  which  do  not  qualify  for  the 
standard  allowance  for  heating  and 
cooling  costs  may  be  allowed  to  use  the 
other  standard  allowances. 

(B)  If  the  State  agency  establishes  a 
single  standard  allowance,  it  shall 
include  the  cost  of  heating  and/or 
cpoling,  cooking  fuel,  electricity  not  used 
to  heat  or  cool  the  residence,  the  basic 
service  fee  for  one  telephone,  water, 
sewerage,  and  garbage  and  trash 
collection. 

(C)  The  State  agency  may  develop  a 
method,  subject  to  FNS  approval,  for 
calculating  a  mandatory  telephone 
allowance  for  use  in  conjunction  with  a 
single  utility  allowance  or  as  the 
standard  allowance  for  the  telephone  if 
the  State  has  separate  standard 
allowances  by  utility.  In  States  with  a 
single  utility  allowance,  the  telephone 
allowance  would  apply  to  households 
which  are  not  entitled  to  claim  the 
overall  standard,  but  which, 
nonetheless,  incur  separate  telephone 
expenses.  The  State  agency  may 
mandate  use  of  the  telephone  allowance 
even  if  actual  telephone  costs  are 
higher. 


(iv)  The  State  agency  shall  review  and 
adjust  the  standard  utility  allowance(s] 
aimually  to  reflect  changes  in  the  cost  of 
utilities.  The  State  agency  may  use  data 
gathered  through  quality  control 
sampling,  surveys  of  utility  company 
rates,  or  other  methods  for  updating  the 
standard  utility  allowance(s].  The  State 
agency  may  vary  the  size  of  the 
standard  utility  allowance  to  reflect 
differences  such  as  seasonal  cost 
changes  or  cost  variations  between 
geographical  areas. 

(v)  At  the  time  of  certification  or 
recertification,  the  household  shall  be 
advised  that  it  may  deduct  its  actual 
utility  costs  rather  than  the  standard 
allowance(s)  (except  as  provided  in 
paragraph  (d)(6)(iii)(C)  of  this  section  for 
a  telephone  standard)  throughout  the 
certification  period  if  the  household  can 
verify  these  costs.  The  State  agency  is 
required  to  permit  households  to  switch 
between  actual  utility  costs  and  the 
utility  standard  at  least  once  during  the 
certification  period;  any  further 
switching  shall  be  at  the  discretion  of 
the  State  agency. 

(vi)  Where  the  household  shares  a 

residence  and  utility  costs  with  other 

individuals,  the  standard  allowance 

shall  be  divided  equally  among  the 

parties  which  contribute  to  meeting  the 

utility  costs.  In  such  cases,  the 

household  shall  only  be  permitted  to  use 

its  prorated  share  of  the  standard 

allowance,  unless  the  household  uses  its 

actual  costs. 

•         *         •         *         * 

(91  Stat.  958  (7  U.S.C.  2011-2029)) 
(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  10  551,  Food  Stamps) 

Dated:  November  9.  1982, 
Christopher  Martin, 

A  cting  A  dministrotor.  Food  and  Nutrition 
Senice. 

IFR  Doc.  82-31281  Filed  11-15-62:  Mh  am) 
BILLING  CODE  3410-3O-M 


Agricultural  Marketing  Service 

7  CFR  Part  907 
(Navel  Orange  Reg.  SSI] 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  California; 
Limitation  of  Handling 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
the  quantity  of  fresh  California-Arizona 
navel  oranges  that  may  be  shipped  to 
market  during  the  period  November  12- 
18, 1982.  Such  action  is  needed  to 
provide  for  orderly  marketing  of  fresh 


navel  oranges  for  this  period  due  to  the 
marketing  situation  confronting  the 
orange  industry. 

EFFECTIVE  DATE:  November  12, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  ].  Doyle.  202^M7-5975. 

SUPPLEMENTARY  INFORMATION: 
Findings 

This  rule  has  been  reviewed  under 
I'SDA  procedures  and  Executive  Order 
12291  and  has  been  designated  a  "non- 
major"  rule.  The  Deputy  Administrator. 
Agricultural  Marketing  Ser\ice,  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  is  designed  to  promote 
orderly  marketing  of  the  California - 
Arizona  navel  orange  crop  for  the 
benefit  of  producers  and  will  not 
substantially  affect  costs  for  thp  directly 
regulated  handlers. 

This  regulation  is  issued  under  the 
marketing  agreement,  as  amended,  and 
Order  No.  907,  as  amended  (7  CFR  Part 
907).  regulating  the  handling  of  navel 
oranges  grown  in  Arizona  and 
designated  part  of  California.  The 
agreement  and  order  are  effecti\  e  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  This  action  is  based  upon  the 
recommendations  and  information 
submitted  by  the  .Navel  Orange 
Administrative  Committee  and  upon 
other  available  information.  It  is  hereby 
found  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

This  action  is  consistent  with  the 
marketing  policy  for  1982-83,  The 
marketing  policy  was  recommended  by 
the  committee  following  discussion  at  a 
public  meeting  on  September  21,  1982, 
The  committee  met  again  publicly  on 
November  9,  1982,  at  Visalia,  California, 
to  consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  navels 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  committee 
reports  the  demand  for  navel  oranges  is 
improving.  ^ 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice. 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  da\  s 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  pohcy  of  the  Act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
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regulatioa  at  an  open  meeting  It  is 
nefcssary  to  eSec^ate  the  declared 
policy  of  the  Act  to  make  this  regulatory 
provision  effective  as  specified,  and 
handlers  have  been  apprised  of  such 
provisiofu  and  the  effective  time. 

List  of  Subjects  in  7  CFR  Part  907 

Marketing  agreements  and  orders. 
California,  Arizona,  Oranges  (navel). 

PART  907-{  AMENDED] 

Section  907 JI51  is  added  as  follows: 

§  907.BS1    Naval  Oranga  Ragulatton  551. 

The  qoantities  of  navel  oranges  pt}wn 
in  Arizona  and  CaHfomia  which  may  be 
handled  during  the  period  November  12. 
198Z  throogfa  November  18, 1982.  are 
established  as  iollows: 

(1)  District  1: 1.875^)00  cartons; 

(2)  District  2:  Unlimited  cartons; 

(3)  District  3: 125.000  cartons; 

(4)  District  4:  Unlimited  cartons. 

(Sees.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C 
601-874) 

Dated;  November  10, 1982 
D.  S.  Kiirytoski. 

Acting  Director,  Fruit  and  Vegetable  Division. 
Agricultural  Marketing  Senice. 

(FR  Doc.  82-31384  Filed  11-12-82;  U-i'  *m) 
BHXING  COOE  3410-(»-ll 

Commodity  Credit  Corporation 

7  CFR  Part  1464 

Tobacco  Loan  Program;  No  Net  Cost 
Tobacco  Prograra 

agency:  Commodity  Credit  Corporation 

(CCC).  USDA. 

ACTION:  Interim  rule.  ' 

summary:  The  purpose  of  this  interim 
rule  is  to  amend  certain  provisions  of 
the  regulations  found  at  7  CFR  Part  1464 
which  govern  the  Commodity  Credit 
Corporation  price  support  loan  program 
for  tobacco  in  order  to  implement 
certain  changes  in  the  program  as 
required  by  the  No  Net  Cost  Tobacco 
Program  Act  of  1982,  (Pub.  L  97-218,  96 
Stat.  197,  approved  July  20, 1982)  (the 
"1982  Act").  These  program  changes 
affect  the  terms  and  coriditions  under 
which  price  support  will  be  made 
available  to  prodocers  of  tobacco  for  the 
1982  and  subsequent  crops. 
EFFECTIVE  DATE:  November  16, 1982. 
Comments  must  be  received  by  Januarj' 
17, 1983  in  order  to  be  assured  of 
consideration. 

ADDRESS:  Send  written  comments  to 
lames  M.  Davis,  Director,  Tobacco  and 
Peanuts  Division.  Agricultural 
Stabilization  and  Conservation  Service 


(ASCS).  P.O.  Box  2415,  U.S.  Department 
of  Agriculture.  Washington.  D.C.  20013. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  R.  Burgess.  Tobacco  and 
Peanuts  Division.  ASCa  USDA.  PXX 
Box  2415.  Washington.  D.C  20013,  (202) 
447-2715.  The  Final  Regulatory  Impact 
Analysis  describing  the  knpact  of 
implementing  this  interim  rule  is 
available  opxin  request  irom  Mr. 
Burgess. 

SUPPLEMENTARY  IMFORMATTOM:  This 
interim  rule  has  been  reviewed  ander 
USDA  procedures  established  in 
accordance  with  Execntire  Order  12291 
and  Secretary's  Memorandum  No.  1521- 
1  and  has  been  classified  "not  major." 
The  provisions  of  this  rale  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
of  Si 00  million  or  more;  (2)  a  mapr 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  Foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  rule 
applies  as  set  forth  in  the  Catalog  of 
Federal  Domestic  Assistance  are:  Title: 
Commodity  Loan  and  Purchases; 
Number  10.051. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  the 
Commodity  Credit  Corporation  ("CCC") 
is  not  required  by  5  U.S.C.  553  or  any 
other  provisions  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this 
interim  rule. 

This  interim  rule  is  necessary  in  order 
to  implement  the  price  support-related 
provisions  of  the  1982  Act.  Since  these 
provisions  of  the  1982  Act  are  effective 
with  respect  to  the  1982  and  subsequent 
crops  of  tobacco,  it  is  essential  that  this 
interim  rule  become  effective  upon  date 
of  publication  of  this  rule  in  the  Federal 
Register  without  prior  opportunity  for 
pubhc  comment.  However,  the  public  Is 
invited  to  comment  on  this  interim  rule 
fur  a  period  of  60  days  after  its 
publication  in  the  Federal  Register.  A 
final  document  discussing  comments 
received  and  any  amendment  to  this 
interim  rule  which  may  be  required  will 
he  published  in  the  Federal  Register  as 
soon  as  possible  following  the  dose  of 
the  comment  period. 

The  1982  Act  amended  the 
Agricultural  Act  of  1949  and  the 
Agricultural  Adjustment  Act  of  1938  to 


make  significant  changes  in  the  tobacco 
price  support  program.  Including  the 
following:  [1]  Each  tobacco  producer 
association  which  does  not  request  the 
Secretary  to  establirii  a  No  Net  Cost 
Tobacco  Account  must  establish  a  No 
Net  Cost  Tobacco  Fund  consisting  of 
contributions  made  by  producers  of  the 
kind  of  quota  tobacco  handled  by  the 
association:  (2)  effective  for  the  1983  and 
subsequent  crops  of  Flue-cured  tobacco, 
a  similar  contribution  must  be  made  by 
each  owner  and  operator  of  any  farm 
who  leases  and  transfers  all  or  any  part 
of  a  Flue-cured  acreage  allotment  to 
another  farm;  (3)  the  Secretary  shall, 
upon  the  request  of  an  association  that 
carries  out  the  price  support  program  for 
Burley  and  other  kinds  of  tobacco 
(except  Flue-ciued).  and  may,  if  the 
Secretary  determines,  after  consultation 
writh  such  association,  that  the 
accumulation  of  the  No  Net  Cost 
Tobacco  Fund  for  such  association  is, 
and  is  likely  to  remain,  inadequate  to 
reimburse  CCC  for  net  losses  which 
CCC  sustains  under  its  loan  agreement 
with  such  association,  establish  a  No 
Net  Cost  Tobacco  Account  with  CCC  in 
lieu  of  a  No  Net  Cost  Tobacco  Fund 
established  with  the  association  and 
require  producers  who  market  Burley 
and  other  kinds  of  tobacco  (except  Fhie- 
cured)  to  agree  to  pay  marketing 
assessments  to  this  account  (4)  as  a 
condition  of  eligibility  for  price  support 
producers  must  agree  to  contribute  to 
the  Fund  or  to  pay  marketing 
assessments  to  the  Account  which  are 
established  for  the  association  which 
makes  price  support  available  to  them; 
(5)  the  contributions  or  assessments 
must  be  made  in  amounts  determined  by 
the  association  and  approved  by  the 
Secretary;  (6)  each  association  must 
issue  capital  stock  or  certificates  or 
qualified  per  unit  retain  certificates  to 
persons  who  contribute  to  the 
association's  Fund;  (7)  any  net  gains 
from  the  sale  by  an  association  of  any 
crop  of  loan  collateral  tobacco  will  be 
retained  by  CCC  for  (a)  application 
against  any  losses  which  it  sustains  with 
respect  to  the  1982  and  subsequent 
crops  of  the  association's  loan  tobacco 
or  (b)  reducing  outstanding  balances  of 
any  price  support  loans  made  by  CCC  to 
the  association  with  respect  to  the  1982 
and  subsequent  crops  of  tobacco;  (8)  the 
Secretary  may  release  to  the  association 
(exept  Burley)  for  use  for  other  purposes 
or,  in  the  case  of  Burley  tobacco,  for 
distribution  to  members  of  the 
association  any  net  gains  or  amounts  in 
the  Fund  or  Account  which  exceed 
amounts  the  Secretary  determines 
necessary  to  achieve  the  program's  "no 
net  cost"  objective,  which  is  to  provide 
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for  the  operation  of  the  tobacco  price 
support  and  production  adjustment 
program  in  such  a  manner  as  to  resuh  in 
no  cost  to  taxpayers;  (9)  the  Secretary 
may  terminate  a  loan  agreement  with,  or 
make  no  additional  funds  available  to, 
an  association  if  the  association  does 
not  comply  with  these  regulations:  (10) 
for  the  1983  and  subsequent  crops  of 
tobacco,  the  marketing  of  any  kind  of 
tobacco  that  is  not  eligible  for  price 
support  because  the  farm  operator  or 
producer  has  not  agreed  to  contribute  to 
the  Fund  or  pay  assessments  to  the 
Account  will  be  subject  to  the  same 
penalty  as  that  which  is  imposed  for 
marketing  tobacco  from  a  farm  in  excess 
of  the  marketing  quota  for  the  farm;  and 
(11)  the  Secretary  may  reduce  increases 
in  the  level  of  support  for  any  kind  of 
tobacco  whenever  the  Secretary 
determines  that  any  grade  of  a  kind  of 
tobacco  for  any  crop  year  will  be  in 
excess  domestic  supply  or  will  be 
noncompetitive  in  the  world  market. 

No  Net  Cost  Tobacco  Fund  and  Account 

The  1982  Act  requires  that  effective 
for  the  1982  and  subsequent  crops,  each 
producer  as.sociation  which  does  not 
request  that  the  Secretary  establish  a  No 
Net  Cost  Tobacco  Account  within  CCC 
must  establish  a  No  Net  Cost  Tobacco 
Fund  within  the  association.  The  Fund  is 
intended  to  ensure  that  the  CCC  will  not 
suffer  net  losses  with  respect  to  price 
support  loans  made  to  associations  for 
the  1982  and  subsequent  crops. 
Beginning  with  the  1982  crop,  thi' 
Secretary  wiB  require  that,  as  a 
condition  of  eligibility  for  price  support. 
each  producer  of  any  kind  of  quota 
tobacco  contribute  to  a  Fuiui  for  a!! 
tobacco  marketed.  Beginning  with  the 
1983  crop,  each  owner  and  operator  of 
<iny  farm  who  leases  and  transfers  all  or 
any  part  of  a  Flue-cured  allotment  or 
quota  to  another  farm  also  will  he 
required  to  contribute  to  the  Fund 
established  by  their  association.  While 
the  sniount  of  contribution  will  be 
established  by  each  association,  the 
Secretary  must  determine  that  the 
amount  established  by  an  association 
will  result  in  an  accumulation  of  a  Fund 
adequate  to  achieve  the  "no  net  cost" 
objective.  Effective  with  the  1982  and 
subsequent  crops  of  tobacco,  any  net 
gains  realized  from  the  sale  of  loan 
tobacco  by  a  producer  association  will 
be  retained  by  CCC  (1)  For  application 
against  any  losses  which  CCC  may  incur 
with  respect  to  the  sale  of  loan  tobacco 
by  an  association  or  (2)  for  reducing  the 
outstanding  balance  of  any  price 
support  loan  which  is  made  by  CCC  to 
the  association. 

Beginning  with  the  1962  crop,  at  the 
request  of  an  association  that  carries  out 


the  price  support  program  for  Burley  and 
other  kinds  of  tobacco  (except  Flu- 
cured),  the  Secretary  must  establish,  in 
lieu  of  a  No  Net  Cost  Tobacco  Fund,  a 
No  Net  Cost  Tobacco  Account  within 
CCC  and  shall  require  producers  who 
market  such  kinds  of  tobacco  to  agree  to 
pay  info  such  Account  marketing 
assessments  to  cover  any  net  losses 
which  CCC  may  sustain  under  its  loan 
agreement  with  an  association.  An 
Account  also  will  be  established  if  the 
Secretary  determines,  after  consultation 
with  an  association,  that  the 
accumulation  of  the  association's  Fund 
is  inadequate  to  reimburse  CCC  for  any 
net  losses  CCC  may  sustain  under  its 
agreements  with  the  association. 

.Adjustment  of  Price  Support  Level 

The  level  of  support  is  determined  b> 
the  Secretary  for  each  crop  of  tobacco 
based  upon  a  formula  prescribed  in 
section  106  of  the  Agricultural  Act  of 
1949,  as  amended  (7  U.SC,  1443).  This 
st.itutorj'  formula  for  determining  the 
level  of  price  support  adjusts  the  1959 
support  level  by  a  3-year  average  of  the 
index  of  prices  paid  by  farmers, 
includmg  wage  rates,  interest,  and  taxes 
(parity  index).  The  formula,  however, 
does  not  give  the  Secretary  discretion  to 
adjust  the  overall  support  levels  for 
tobacco  when  supplies  become 
excessive.  The  1982  .\r.\  added  a  new 
Section  106(d)  to  the  1949  Act  to  give  the 
Secretary  discretion  to  adjust  support 
levels  within  prescribed  limits. 

Under  Sccticm  10B[d).  if  the  Secretary 
determines  th.it  the  supply  of  any  grade 
of  any  kind  of  tobacco  of  a  crop  for 
which  marketing  quotas  are  in  effect  or 
have  not  been  disapproved  by  producers 
will  likely  be  excessive,  the  Secretary 
may.  after  prior  consultation  with  the 
association  through  which  price  support 
is  made  available  to  producers,  reduce 
the  support  rate  which  would  otherwise 
be  established  for  such  grade  of  tobacco 
after  taking  into  consideration  the  effect 
such  reduction  may  have  on  the  supply 
and  price  of  other  giades  of  other  kmds 
of  quota  tobacco.  However,  the 
weighted  average  of  the  support  rates 
for  all  eligible  grades  of  such  kind  of 
tobacco  after  such  reduction  mast 
reTiect  not  less  than  (1)  65  percent  of  the 
increase  in  the  support  level  which 
would  otherwise  be  required  by  section 
106  or  (2)  the  support  level  for  such  kind 
of  tobacco  established  under  section  106 
if  the  support  price  decreases  from  the 
previous  year.  For  example:  The  support 
level  for  Flue-cured  tobacco  was  158.7 
and  175.9  cents  per  pound  for  the  1981 
and  1982  crops,  respectively.  Using  these 
figures,  the  calculation  for  determining 
the  1982  adjusted  support  level  per 


pound  for  Flue-cured  tobacco  is  as 

follows: 

175.9  cents  per  lb.  (1982  support  level) 
-158.7  cents  per  lb.  (1981  support  level) 

17.2  cents  per  lb  (Total  increase) 
•  65%  cents  per  Ih.  (reduction  factor) 

11.2  cents  per  lb.  (adjusted  increase) 
+  158.7  cents  per  lb.  (1981  support  level) 

169.9  cents  per  lb.  (1982  adjusted  support 
level) 

The  support  rates  determined  by  the 
Secretan,'  for  the  vanous  grades  of  19B2 
crop  Flue-cured  tobacco,  considering  ihp 
percentage  distribution  of  all  official 
grades,  reflect  the  169.9  cents  per  pound 
adjusted  support  level. 

List  of  SubjecU  in  7  CFR  Part  1464: 

Price  support  programs.  Tobacco. 
Interim  Rule 

PART  1464— I  AMENDED  1 

.■\ccordingiy,  the  regulations  at  7  CFR 
Part  1464  are  revnsed  to  read  as  follows; 

1.  In  §  1464.1.  paragraph  (a)  is 
amended  by  revising  the  first  and  last 
sentence  to  read  as  follows: 

§  1464.1     Administration. 

(a)  This  progian;  will  be  administered 
by  the  Tobacco  and  Peanuts  Division, 
ASCS,  under  the  general  direction  and 
supervision  of  the  Executive  Vice 
President.  CCC.  *  *  * 
The  names  of  such  associations  may 
be  obtained  from  the  Tobacco  and 
Peanuts  Division,  ASCS,  U.S, 
Department  of  Agriculture,  P.O,  Box 
2415.  Washington,  D.C.  20013, 

■  •  •  «  « 

2.  Section  1464.3  is  revised  to  read  as 
follows; 

§  1464.3    Level  of  price  support. 

(a)  The  level  of  price  support  for 
eligible  tobacco  shall  be  as  required  by 
the  Agricultural  Act  of  1949,  as 
amended.  For  each  crop  of  any  kind  of 
tobacco,  the  level  of  price  support  shall 
be  determined  by  multiplying  the 
support  level  of  the  1959  crop  or,  if 
marketing  quotas  were  disapproved  for 
the  1959  crop,  the  level  at  which  the  1959 
crop  would  have  been  supported  if 
marketing  quotas  had  been  in  effect,  by 
the  rabo  of  (1)  the  average  index  of 
prices  paid  by  farmers,  as  defined  in 
section  301(a)[l)(Cl  of  the  .Agricultural     * 
Adjustment  Act  of  1938.  as  amended,  for 
the  three  calendar  years  immediately 
preceding  the  calendar  year  in  which  the 
marketing  year  begins  for  the  crop  for 
which  the  support  level  is  being 
determined  to  (2)  the  average  index  of 
such  prices  paid  by  farmers  for  the  1959 
calendar  vear 
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(b)  Effective  for  the  1982  and 
subsequent  crops  of  tobacco,  if  the 
Secretary  determines  that  the  supply  of 
any  grade  of  any  kind  of  tobacco  of  a 
crop  for  which  marketing  quotas  are  in 
effect  or  are  not  disapproved  by 
producers  will  likely  be  excessive,  the 
Secretary,  after  prior  consultation  with 
the  appropriate  association,  may  reduce 
the  support  rate  which  would  otherwise 
be  established  for  such  grade  of 
tobacco.  Before  reducing  the  support 
rate  for  a  particular  grade  of  tobacco, 
the  Secretary  must  take  into 
consideration  the  effect  such  reduction 
may  have  on  the  supply  and  price  of 
other  grades  of  other  kinds  of  quota 
tobacco.  After  such  reduction,  however, 
the  weighted  average  of  the  support 
rates  for  all  eligible  grades  of  such  kind 
of  tobacco  shall  reflect  not  less  than:  (1) 
65  percent  of  the  increase  in  the  support 
level  for  such  kind  of  tobacco  which 
would  otherwise  be  established  under 
paragraph  (a)  of  this  section,  if  the 
support  level  for  such  kind  of  tobacco  is 
higher  than  the  support  level  for  the 
preceding  crop,  or  (2)  the  support  level 
for  such  kind  of  tobacco  established 
under  paragraph  (a)  of  this  section,  if  the 
support  level  for  such  kind  of  tobacco  is 
not  higher  than  the  support  level  for  the 
preceding  crop.  All  official  grades  shall 
be  considered  in  determining  the 
weighted  average  of  the  grade  loan 
rates.  In  determining  whether  the  supply 
of  any  grade  of  any  kind  of  tobacco  of  a 
crop  will  be  excessive,  the  following 
factors  will  be  considered:  (i)  The 
domestic  supply,  including  domestic 
inventories,  (ii)  the  amount  of  such 
tobacco  pledged  as  security  for  price 
support  loans,  and  (iii)  anticipated 
domestic  and  export  demand,  based  on 
the  maturity,  uniformity  and  stalk 
position  of  such  tobacco.  The  increase  in 
the  support  level  for  any  marketing  year 
shall  be  determined  by  comparing  the 
support  level  computed  in  accordance 
with  the  provisions  of  paragraph  (a)  of 
this  section  for  the  previous  year  to  the 
support  level  computed  in  accordance 
with  the  provisions  of  paragraph  (a)  for 
the  current  year.  If  the  support  rate  for 
the  current  year  is  higher  than  such  rate 
for  the  previous  year,  an  amount  which 
is  not  less  than  65  percent  of  such 
increase  shall  be  added  to  the  support 
price  which  is  determined  and 
annoimced  in  accordance  with  the 
provisions  of  this  paragraph  (b)  for  the 
previous  marketing  year.  Such  total 
shall  be  the  adjusted  support  price  for 
the  current  marketing  year. 

(c)  Except  for  crop  year  1982,  the  level 
of  price  support  for  each  kind  of  tobacco 
will  be  announced  as  soon  as 
practicable  after  the  beginning  of  each 


calendar  year.  Schedules  of  loan  rates, 
by  types  and  grades  for  each  kind  of 
tobacco,  will  be  available  in  the  county 
ASCS  offices  and  from  the  producer 
association  insofar  as  practicable  before 
the  opening  of  the  markets.  Flue-cured 
tobacco  of  varieties  Coker  139,  Coker 
140,  Coker  316,  Reams  64,  and  Dixie 
Bright  244,  or  a  mixture  or  strain  of  such 
seed  varieties  or  any  breeding  line  of 
Flue-cured  tobacco  seed  varieties, 
including,  but  not  limited  to,  187  Golden 
Wilt  (also  designated  by  such  names  as 
No-Name.  XYZ,  Mortgage  Lifter,  Super 
XYZ),  having  the  quality  and  chemical 
characteristics  of  the  seed  varieties 
designated  as  Coker  139,  Coker  140, 
Coker  316,  Reams  64,  or  Dixie  Bright  244 
will  be  supported  at  one-half  the  support 
rate,  plus  50  cents  per  hundred  pounds, 
for  comparable  grades  of  acceptable 
varieties. 

3.  Section  1464.7  is  amended  by 
adding  a  new  paragraph  (e)  as  follows: 

§1464.7    Eligible  producers. 
***** 

(e)  An  agreement  to  contribute  to  the 
No  .N'et  Cost  Tobacco  Fund  or  Account, 
as  applicable,  established  for  the 
association  in  accordance  with  §  1464.10 
for  such  kind  of  tobacco  has  been  filed 
with  the  local  county  ASC  committee  by 
the  producer  or  on  behalf  of  the 
producer  by  the  farm  operator. 

4.  Section  1464.8  is  amended  by 
adding  a  new  paragraph  (j)  as  follows: 

§  1464.8    Eligible  tobacco. 

***** 

(j)  Is  tobacco  produced  on  a  farm  for 
which  an  agreement  to  contribute  to  the 
No  Net  Cost  Tobacco  Fund  or  Account, 
as  applicable,  established  for  the 
association  in  accordance  with  §  1464.10 
for  such  kind  of  tobacco  has  been  filed 
with  the  local  county  ASC  committee. 

5.  Section  1464.10  is  revised  to  read  as 
follows: 

§  1464.10    No  net  cost  tobacco  fund  or 
account 

(a)  Definitions.  As  used  in  this  Part 
and  in  all  instructions,  forms,  and 
documents  in  connection  therewith,  the 
following  terms  shall  have  the  meanings 
herein  assigned  to  them. 

(1)  "/Iccou^^' means  an  account 
established  within  the  CCC  for  an 
association  (except  Flue-cured),  which 
account  shall  be  known  as  the  "No  Net 
Cost  Tobacco  Account." 

(2)  "Area"  when  used  in  connection 
with  an  association  (except  Flue-cured), 
means  the  general  geographical  area  in 
which  farms  of  the  producer-members  of 
such  association  are  |f)cated,  as 
determined  by  the  Secretary. 


(3)  "Association  "  means  a  producer- 
owned  cooperative  marketing 
association  which  has  entered  into  a 
loan  agreement  with  CCC  to  make  price 
support  available  to  producers  of 
tobacco. 

(4)  "CCC"  means  the  Commodity 
Credit  Corporation. 

(5)  "Fund"  means  the  capital  account 
to  be  established  within  each 
association,  which  account  shall  be 
known  as  the  "No  Net  Cost  Tobacco 
Fund". 

(6)  "Net  Gains  "  means  the  amount  by 
which  total  proceeds  obtained  from  the 
sale  by  an  association  of  a  crop  of  quota 
tobacco  pledged  to  CCC  for  a  price 
support  loan  exceeds  the  principal 
amount  of  the  price  support  loan  made 
by  CCC  to  the  association  on  such  crop, 
plus  interest  and  charges. 

(7)  "Quota  Tobacco" means  any  kind 
of  tobacco  for  which  marketing  quotas 
are  in  effect  or  for  which  marketing 
quotas  are  not  disapproved  by 
producers. 

(8)  "To  Market"  means  to  dispose  of 
quota  tobacco  by  voluntary  or 
involuntary  sale,  barter,  exchange,  gift 
between  living  persons,  or  consigning 
the  tobacco  to  an  association  for  a  price 
support  advance. 

(b)  Establishing  a  No  Net  Cost 
Tobacco  Fund. 

(1)  Except  as  provided  in  paragraph 
(c)  of  this  section,  each  association  shall 
establish  within  the  association  a  Fund. 
The  Fund  established  by  each 
association  shall  be  kept  and 
maintained  separate  from  all  other 
accoimts  of  the  association. 

(2)  The  Fund  shall  be  comprised  of 
amounts  contributed  by  producer- 
members  as  provided  in  paragraph  (b)(3) 
of  this  section.  The  rate  of  contribution 
required  to  be  made  for  each  pound  of 
quota  tobacco  marketed  shall  be 
determined  by  each  association  with  the 
approval  of  the  Secretary.  The  Secretary 
shall  approve  the  amount  of  the 
contributions  determined  by  an 
association  &om  time  to  time  under  this 
paragraph  only  if  the  Secretary 
determines  that  such  amount  will  result 
in  an  accumulation  of  a  Fund  adequate 
to  reimburse  CCC  for  any  net  losses 
which  CCC  may  sustain  under  its  loan 
agreements  with  the  association,  based 
upon  reasonable  estimates  of  the 
amounts  which  CCC  will  lend  to  the 
association  under  such  agreements  and 
the  proceeds  which  will  be  realized  from 
the  sales  of  tobacco  which  are  pledged 
to  CCC  by  the  association  as  security 
for  price  support  loans. 

(3)  As  a  condition  of  eligibility  for 
receiving  price  support,  each  producer  of 
each  kind  of  quota  tobacco  (other  than 
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Burley  quota  tobacco  with  respect  to  the 
1983  and  subsequent  crops)  shall  agree, 
with  respect  to  all  such  kind  of  quota 
tobacco  mariteted  from  a  farm  for  the 
current  marketing  year  to  contribute  to 
the  appropriate  association  for  deposit 
in  the  association's  Fund  an  amount 
determined  by  the  association  from  time 
fo  time  with. approval  of  the  Secretary. 
The  farm  operator  shall  be  responsible 
for  determining  if  aH  other  producers  on 
the  farm  agree  to  contribute  to  the  Fund 
and  may  sign  the  agreement  on  their 
behalf.  Such  agreement  shall  be  on  a 
form  prescribed  by  the  Deputy 
Administrator  and  filed  with  the  local 
county  ASC  committee  prior  to  the 
issuance  of  a  marketing  card  for  such 
farm.  With  respect  to  kinds  of  tobacco 
for  which  poundage  quotas  are  in  effect, 
any  producer  who  does  not  agree  to 
contribute  to  the  Fund  may  market  his 
proportionate  share  of  the  farm 
marketing  quota  by  use  of  a  marketing 
card  stamped  "No  Price  Support."  After 
the  first  marketing  of  tobacco  from  the 
farm  has  been  made  by  use  of  a  "No 
Price  Support"  marketing  card  issued  to 
any  farm  operator  or  producer  who 
declined  to  contribute  to  the  Fund,  such 
farm  operator  or  producer  shall  not  be 
eligible  for  price  support  for  the 
remainder  of  the  current  marketing  year. 

(4)  Beginning  with  the  1983  and 
subsequent  crops,  as  a  condition  of 
eligibility  for  price  support  for  any 
marketing  year  of  any  three-year  period 
for  which  marketing  quotas  are  in  effect 
(other  than  the  period  applicable  to  the 
1982  crop),  each  producer  of  Burley 
quota  tobacco  shall  (i)  agree  not  later 
than  a  date  established  by  the  Secretary 
preceding  the  beginning  of  the  first 
marketing  year  of  such  three-year  period 
to  contribute  to  the  appropriate 
association,  for  deposit  in  the 
association's  Fund,  an  amount 
determined  from  time  to  time  by  the 
association  with  the  approval  of  the 
Secretary  in  each  of  the  marketing  years 
in  such  three-year  period  and  (ii)  file 
such  agreement  as  prescribed  in 
paragraph  (bX3)  of  this  section.  If  during 
any  such  three-year  period  there  is  a 
new  farm  operator  for  an  old  Burley 
tobacco  farm  or  there  is  a  new  farm 
operator  as  the  result  of  a  new  Burley 
tobacco  farm,  the  successor  operator  of 
the  old  Burley  tobacco  farm  or  the  farm 
operator  of  the  new  farm  shall  agree,  as 
a  condition  of  eligibility  for  receiving 
price  support,  to  contribute  to  the 
account  in  any  remaining  year  in  such 
three-year  period  and  shall  file  such 
agreement  as  is  prescribed  in  paragraph 
(b)(3)  of  this  section. 

(5)  Effective  for  the  1983  and 
subsequent  crops,  each  owner  and 


operator  of  any  Floe-cured  tobacco  farm 
that  leases  and  transfers  all  or  any  part 
of  the  farm's  marketing  quota  or  acreage 
allotment  to  another  farm  shall  be 
required  to  contribute  to  the  Fund.  The 
amount  of  snch  contribution  for  the 
quantity  of  tobacco  from  each  crop 
represented  by  such  lease  shall  be  the 
same  amount  as  the  contribution 
required  of  producers  of  Fhie-cured 
tobacco  determined  under  paragraph 
(b)(3)  of  this  section.  The  contribution 
shall  be  collected  prior  to  or  at  the  time 
of  approval  of  the  lease  by  the  county 
ASC  committee.  Upon  receipt  of  the 
contribution,  the  association  shall  issue 
such  owner  and  operator  capital  stock 
or  a  capital  certification  as  provided  in 
paragraph  fb)(9)  of  this  section. 

(6)  All  contributions  shall,  insofar  as 
practicable,  be  deposited  immediately 
into  the  association's  Fund.  The  Fund 
shall  be  used  exclusively,  as  prescribed 
by  the  Secretarj-,  for  the  purpose  of 
ensuring,  insofar  as  practicable,  that 
CCC,  under  its  loan  agreements  with  the 
association  with  respect  to  1982  and 
subsequent  crops  of  quota  tobacco,  will 
suffer  no  net  losses  (including,  but  not 
limited  to  recovery  of  the  amount  of 
loans  extended  to  cover  the  overhead 
costs  of  the  association)  after  any  net 
gains  are  applied  to  net  losses  of  CCC 
under  paragraph  (f)(1)  of  this  section 

(7)  The  association  may  invest  the 
monies  in  the  Fund  in  such  manner  as 
the  Secretary  may  approve  and  the 
interest  or  other  earnings  on  such 
investment  shall  become  a  part  of  the 
Fund. 

(8)  If  the  Secretary  determines  that  the 
amounts  in  the  Fund,  or  the  net  gains 
which  accrue  from  the  sale  of  loan 
toliacco,  exceed  the  amount  necessary 
to  reimburse  CCC  for  any  net  losses 
which  CCC  may  sustain  under  its  loan 
agreements  with  the  association,  such 
excess:  (i)  bi  the  case  of  an  association 
making  price  support  available  to 
producers  of  quota  tobacco  other  than 
Burley  tobacco,  will  be  released  to  the 
association  by  CCC  and  may  be  devoted 
to  other  purposes  by  the  association, 
and  (ii)  in  the  case  of  an  association 
making  price  support  available  to 
producers  of  Burley  tobacco,  will  be 
released  to  the  association  by  CCC  and 
may  be  distributed,  as  determined  by 
the  association,  to  the  producer- 
members  of  the  association  as  a  capital 
distribution  or  net  gain  distribution. 

(9)  Producers  making  contributions  to 
the  Fund  shall:  (i)  In  the  case  of  quota 
tobacco  marketed  other  than  by 
consignment  to  an  association  for  a 
price  support  advance,  receive  from  the 
association  capital  stock  or,  if  the 
association  does  not  issue  such  stock,  a 


capital  certificate  having  a  par  value  or 
face  amount  respectively,  equal  to  the 
contribution;  and  (ii)  in  the  case  of  quota 
tobacco  consigned  by  the  producer  to  an 
association  for  a  price  support  advance, 
receive  from  the  association  a  qualified  * 
per  unit  retain  certificate,  as  defined  in 
section  138a(h)  of  the  Internal  Revenue 
Code,  having  a  face  amount  equal  to  the 
amount  of  the  contribution  and 
representing  an  interest  m  the 
association's  Fand. 

(c)  Establishing  a  So  Net  Cost 
Tobacco  Account. 

(1)  Notwithstanding  paragraph  (b|  of 
this  section,  the  Secretan.  shall,  upon 
the  request  of  any  association  [except 
Flue-cured),  and  may.  if  the  Secretary 
determines,  after  consultation  with  such 
associatioa  that  the  arx:umulation  of  the 
Fund  for  such  association  is.  and  is 
likeK  to  n=!main.  inadequate  to  n'nTi(>urse 
CCC  for  net  losses  which  CCC  may 
sustain  under  its  loan  agreement  with 
such  association:  (i|  Continue  to  make 
price  support  available  to  producers 
through  such  association  in  accordance 
with  loan  agreements  entered  into 
between  CCC  and  such  a,ssociation:  (u) 
establish  and  maintain  a  .No  .Net  Cost 
Tobacco  .Account  for  such  association  m 
lieu  of  the  No  Net  Cost  Tobacco  Fund 

(2)  If  an  Account  is  established  for  an 
association  under  this  paragraph,  any 
amount  in  the  Fund  which  is  established 
within  such  association  in  accordance 
with  paragraph  (b)  of  this  spcfion  shall 
be  applied  or  disposed  of  m  such 
manner  as  the  Secretarj'  may  appro\  h  or 
prescribe,  except  that  such  amount 
shall,  to  the  extent  necessarj'.  first  be 
applied  or  used  for  the  purpose  therefor 
as  prescribed  in  such  paragraph  (b). 

(3)  Any  Account  established  for  an 
association  shall  be  established  within 
CCC  and  shall  be  comprised  of  amounts 
paid  by  producers  in  accordance  with 
paragraph  (c)(4)  of  this  section.  The 
Secretar>'  shall  determine  and  adjust 
from  time  to  time,  in  consultation  with 
such  association,  the  amount  of  the 
marketing  assessment  which  shall  be 
imposed,  as  a  condition  of  eligibility  for 
price  support  with  respect  to  each  pound 
of  the  kind  of  tobacco  which  is  marketed 
by  a  producer  from  a  farm  within  such 
association's  administrative  area  The 
amount  of  such  assessment  shall  be 
equal  to  an  amount  which,  when 
collected,  will  result  in  an  accumuialioii 
of  an  Account  for  such  association 
adequate  to  reimburse  CCC  for  any  net 
losses  which  CCC  may  sustain  under  its 
loan  agreements  with  such  association. 
Such  amount  shall  be  based  on 
reasonable  estimates  of  the  amounts 
which  CCC  will  lend  to  such  association 
under  such  agreements  and  the  proceeds 
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whicli  will  be  realized  from  the  sales  of 
the  kind  of  tobacco  involved  which  are 
pledged  to  CCC  by  such  association  as 
security  for  price  support  loans. 

(4)  If  an  Account  is  established  for  an 
association  under  this  paragraph,  the 
Secretary  shall  require  as  a  condition  of 
eligibility  for  price  support  that  each 
producer  of  a  kind  of  tobacco  involved 
whose  farm  is  within  such  association's 
administrative  area  must  agree,  with 
respect  to  all  such  kind  of  tobacco 
marketed  by  the  producer  from  the  farm 
in  the  current  marketing  year,  to  pay  to 
CCC,  for  deposit  in  such  association's 
Account,  marketing  assessments  as 
determined  under  paragraph  (c)(3)  of 
this  section.  The  farm  operator  shall  be 
responsible  for  determining  if  all  other 
producers  on  the  farm  agree  to  pay 
marketing  assessements  to  the  Account 
and  may  sign  the  agreement  on  their 
behalf.  Such  agreement  shall  be  on  a 
form  prescribed  by  the  Deputy 
Administrator  and  filed  with  the  local 
county  ASC  committee  prior  to  the 
issuance  of  a  marketing  card  for  such 
farm.  With  respect  to  kinds  of  tobacco 
for  which  poimdage  quotas  are  in  effect, 
any  producer  who  does  not  agree  to  pay 
assessments  to  the  Account  may  market 
his  proportionate  share  of  the  farm 
marketing  quota  by  use  of  a  marketing 
card  stamped  "No  Price  Support".  After 
the  first  marketing  of  tobacco  from  the 
farm  has  been  made  by  use  of  a  "No 
Price  Support"  marketing  card  issued  to 
any  farm  operator  or  producer  who 
declined  to  pay  marketing  assessments, 
such  farm  operator  or  producer  shall  not 
be  eligible  for  price  support  for  the 
remainder  of  the  ourent  marketing  year. 

(5)  Amounts  contributed  and 
deposited  in  the  Account  shall  be  used 
for  the  purpose  of  ensuring,  insofar  as 
practicable,  that  CCC  under  its  loan 
agreements  with  an  association,  will 
suffer  no  net  losses  (including,  but  not 
limited  to,  recovery  of  the  amount  of 
loans  extended  to  cover  the  overhead 
costs  of  an  association),  after  any  net 
gains  are  applied  to  net  losses  of  CCC. 

(8)  If  an  Account  is  established  under 
paragraph  (c)(1)  of  this  sectioa  the  loan 
agreement  between  CCC  and  an 
association  shall  provide  that  if  the 
Secretary  determines  that  the  amount  in 
such  Account  or  the  net  gains  referred  to 
in  paragraph  (f)(1)  of  this  section  exceed 
the  amounts  necessary  for  the  purposes 
of  this  section,  then  the  Secretary,  in 
consultation  with  such  Association,  may 
suspend  the  payment  and  collection  of 
marketing  assessments  under  this 
section  upon  terms  and  conditions 
established  by  the  Secretary. 

(d)  Collection  and  Marketing 
Assessments  and  Contributions. 


(1)  Any  marketing  assessment  or 
contribution  to  be  paid  by  a  producer 
shall  be  collected  from;  (ii)  "The  person 
who  acquired  the  tobacco  from  such 
producer,  except  that  an  amount  equal 
to  such  assessment  or  contribution  may 
be  deducted  from  the  price  paid  such 
producer  if  such  tobacco  is  marketed  by 
sale;  (i)  a  warehouseman  or  other  agent 
who  may  deduct  an  amount  equal  to 
such  assessment  or  contribution  from 
the  price  paid  to  the  producer  or  (iii)  a 
producer  if  such  tobacco  is  marketed 
directly  to  any  person  outside  the 
United  States. 

(2)  Persons  responsible  for  collecting 
the  marketing  assessments  or 
contributions  as  required  by  this  section 
shall  remit  such  collections  to  the 
applicable  Association  or  State  ASCS 
office  on  the  last  day  of  the  week  in 
which  such  collections  are  due.  A  late 
payment  charge  shall  be  assessed  with 
respect  to  any  responsible  person's 
obligation  that  is  due  but  which  is 
submitted  late.  Such  charge  shall  be 
applied  on  the  first  day  after  the  date 
such  obligation  was  due  and  in  30  day 
increments  thereafter  until  such 
obligation  is  paid.  In  case  of  partial 
payment  of  overdue  amounts,  the 
amount  received  will  be  applied  first  to 
the  accrued  late  payment  charge  and 
then  to  the  overdue  amount.  The  late 
payment  charge  shall  be  an  amount 
equal  to  one  twelfth  (rounded  to  the 
nearest  one-hundreth  of  one  percent)  of 
the  annual  rate  of  interest  announced  by 
the  CCC  in  accordance  with  the 
provisions  of  7  CFR  1403.5. 

(e)  Penalties  for  Marketing  Certain 
Tobacco  that  is  not  Eligible  for  Price 
Support.  Effective  for  1983  and 
subsequent  crops  of  tobacco,  the 
marketing  of  any  kind  of  quota  tobacco 
that  is  not  eligible  for  price  support 
because  the  farm  operator  or  producer 
on  the  farm  has  not  agreed  to  make 
contributions  to  the  Fund  or  pay 
assessments  to  the  Account  as  required 
by  this  section  shall  be  subject  to 
penalty  at  75  percent  of  the  average 
market  price  [calculated  to  the  nearest 
whole  cent)  for  such  kind  of  tobacco  for 
the  immediately  preceding  marketing 
year. 

(f)  Loan  Agreements. 

(1)  Loan  agreements  between  CCC 
and  an  association  for  which  a  Fund  or 
Account  has  been  established  shall 
provide  that  CCC  shall  retain  the  net 
gains  from  each  of  the  1982  and 
subsequent  crops  of  tobacco  pledged  by 
the  association  as  security  for  price 
support  loans.  Such  net  gains  will  be 
used  to  offset  any  losses  sustained  by 
CCC  under  its  loan  agreements  with  the 
association  for  any  of  the  1982  and 


subsequent  crops  of  loan  tobacco,  or  to 
reduce  the  outstanding  balance  of  any 
price  support  loan  made  by  CCC  to  the 
association  under  such  agreements  for 
1982  and  subsequent  crops  of  tobacco, 
or  for  both  such  purposes. 

(2)  If  any  association  which 
estabUshes  a  Fund  or  Account  and 
enters  into  a  tobacco  loan  agreement 
with  CCC  with  respect  to  1982  or 
subsequent  crops  of  quota  tobacco  and 
fails  or  refuses  to  comply  with  these 
regulations  or  the  terms  of  the  tobacco 
loan  agreement,  the  Secretary  may 
terminate  the  loan  agreement  or  provide 
that  no  additional  loan  funds  may  be 
made  available  thereunder  to  the 
association.  In  such  event,  the  Secretary 
will  make  price  support  available  to 
producers  of  the  kind  or  kinds  of 
tobacco,  the  price  of  which  had  been 
supported  through  loans  to  such 
association,  through  such  other  means 
as  are  authorized  by  the  Agricultural 
Act  of  1949,  as  amended,  or  the 
Commodity  Credit  Corporation  Charter 
Act. 

(3)  Any  association  for  which  a  fund 
is  established  under  paragraph  (b)  of 
this  section  or  an  Account  is  established 
under  paragraph  (c)  of  this  section  and 
the  loan  agreement  between  CCC  and 
such  association  is  terminated,  or  if  such 
association  is  dissolved,  merges  with 
another  association,  or  otherwise  ceases 
to  operate,  or  if  such  Fund  or  Account 
terminates  by  operation  of  law,  then 
amounts  in  such  Fund  or  Account  and 
the  net  gains  referred  to  in  paragraph 
(f)(1)  of  this  section  shall  be  applied  to 
or  disposed  of  in  such  manner  as  the 
Secretary  may  prescribe,  except  that 
they  shall,  to  the  extent  necessary,  first 
be  applied  to  or  used  for  the  purposes 
therefor  prescribed  in  this  section. 

(Sees.  4  and  5,  62  Stat.  1070  as  amended  (15 
U.S.C.  714b  and  714c);  Sees.  101, 106,  401,  63 
Stat.  1051.  as  amended.  1054,  74  Stat.  6  (7 
U.S.C.  1441, 1445,  1421,  and  1423) 

Signed  at  Washington,  D.C.,  on  November 
9, 1982. 
Everett  Rank, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

(FR  Doc.  82-31285  Piled  ll-JS-Si  B:45  am) 
BILUNO  COOe  3410-05-M 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 
[Dock*!  No.  B9081 

Encyclopaedia  Biitannica,  Inc.,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
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ACTION:  Modifying  order. 


summary:  This  order  reopens  the 
proceeding  and  modifies  the 
Commission's  order  issued  on  March  9, 
1976  (41  FR  17884),  modified,  Oct.  28, 
1980  (45  FR  77419),  by  permitting  the 
company's  salespeople  to  use  a  business 
card  to  inform  consumers  of  the  reason 
for  their  visit,  instead  of  the  3"  x  5"  card 
stating,  "The  purpose  of  this 
representative's  visit  is  to  solicit  the  sale 
of  encyclopaedias,"  as  previously 
required.  Additionally,  Britarmica  will 
no  longer  have  to  describe  limits  on 
potential  earnings  during  initial 
interviews  with  prospective  employees, 
but  will  be  required  to  disclose,  among 
other  things,  that  these  limitations  exist, 
before  an  applicant  accepts  a  sales 
position.  The  modified  order  also 
substitutes  the  original  order's 
restrictions  on  Britannica's  use  of  the 
words  "free"  and  "regular"  or  "retail" 
price  with  FTC  guidelines  on  those 
subjects.  The  modification  also  alters 
the  definition  of  what  is  considered 
"truthful." 

date:  Final  Order  issued  March  9, 1976. 
Modifying  Order  issued  Oct.  5, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
FTC/P.  Randy  Tritell,  Washington,  D.C. 
20580.  (202)  523-3868. 
SUPPLEMENTARY  INFORMATION:  In  the 
Matter  of  Encyclopaedia  Britannica, 
Inc.,  a  corporation,  and  Britannica  Home 
Library  Services,  Inc.,  a  corporation. 
Codification  appearing  at  41  FR  17884 
remains  unchanged. 

List  of  Subjects  in  16  CFR  Part  13 

Encyclopaedia  sales,  Trade  practices. 

(Sec.  8.  38  Stat.  721;  15  U.S.C.  46.  Interprets  or 
applies  sec.  5,  38  Stat.  719,  as  amended;  15 
use.  45| 

The  Order  Modifying  Cease  and 
Desist  Order  is  as  follows: 

In  the  matter  of  Encyclopaedia 
Britannica,  Inc.,  a  corporation,  and 
Britannica  Home  Library  Services,  Inc., 
a  corporation;  Docket  No.  8908:  order 
modifying  cease  and  desist  order. 

The  Commission  issued  its  Final 
Order  against  respondents  on  March  9, 
1976.  The  Order  became  effective  on 
March  17, 1980,  upon  the  United  States 
Supreme  Court's  denial  of  respondents' 
petition  for  certiorari.  On  March  18, 
1980,  the  Commission  issued  a  stay  of 
Paragraphs  II.A,  II.B,  II.D,  and  lI.E  of  the 
Order  to  allow  the  Commission  to 
consider  a  petition  from  respondents  to 
modify  these  provisions.  On  October  28. 
1980,  the  Commission  modified  these 
four  paragraphs. 

On  July  2, 1981,  respondents  filed 
another  petition  to  reopen  and  modify 
the  Order  together  with  an  application 


for  a  stay  of  the  Order  pendirvg  the 
Commission's  determination  of  the 
petition.  The  Commission  denied  the 
stay  application  on  August  5, 1981.  On 
October  9, 1981,  respondents  filed  a 
supplemental  memorandum  in  support 
of  their  request  to  reopen  the 
proceedings  and  set  aside  or  modify  the 
Order.  Staff  and  respondents  entered 
into  negotiations  which  resulted  in  an 
agreement  on  proposed  modifications  to 
the  Order. 

In  a  separate  petition  to  reopen  the 
proceedings  filed  October  27,  1981, 
respondents  also  sought  a  permanent 
modification  of  Paragraph  II.D.  of  the 
Order.  The  petition  presented 
persuasive  evidence  from  a  consumer 
survey  that  presentation  of  a  business 
card  before  seeking  admission  to  a 
customer's  home  or  place  of  business 
would  communicate  the  sales  purpose  of 
a  representative's  call  as  well  as  the  3" 
X  5"  card  now  required  by  the  provision. 

The  Commission  has  considered 
respondents'  petitions  and  staffs 
recommendations  and  has  determined 
that  the  public  interest  requires  that 
parts  of  the  Order  should  now  be 
modified. 

Therefore,  it  is  ordered,  that  the 
following  paragraphs  be  modified  as 
follows; 

I. 

A.  Representing,  directly  or  by 
implication,  either  orally  or  in  writing. 

that; 

***** 

(2]  Persons  will  be  trained  as 
management  trainees,  or  for  other 
positions  of  responsibility  concerned 
with  administrative  office  functions 
unless,  in  fact,  a  formal  managem.ent 
training  program  is  available  to  persons 
accepting  employment  on  the  basis  of 
such  representations;  or 
misrepresenting,  in  any  manner,  the 
amount  and  type  of  training  that  will  be 
given; 

B.  Misrepresenting,  in  any  manner,  the 
amount  of  income  to  be  earned  by  any 
person  or  that  may  be  earned  by  any 
person,  the  expenses  that  may  be 
incurred  by  any  person,  the  method  of 
payment,  or  any  condition  or  limitation 
imposed  upon  the  compensation  of  any 
person. 

C.  Failing  clearly  and  conspicuously 
to  disclose  in  all  advertising  offering 
employment  in  any  way  involving  door- 
to-door  sales  that  respondent  is 
recruiting  persons  for  the  sole  purpose 
of  soliciting  or  selling. 

D.  Failing  clearly  and  conspicuously 
to  provide,  both  orally  and  in  writing,  to 
any  prospective  sales  employee  at  the 
initial  face-to-face  interview,  and  prior 
to  executing  any  employment  agreement 


with  any  such  person,  the  following 
information; 

(l)(a)  That  respondent  is  recruitmg 
persons  for  the  sole  purpose  of  solicitmg 
or  selling; 

(b)  That  the  products  or  services  being 
sold  are  encyclopedias  or  ser\-ices  to  be 
used  in  connection  therewith,  or  in  the 
event  that  encyclopedias  or  such  related 
services  are  not  being  sold,  the  products 
and  services  being  sold;  and 

(c)  The  basis  for  compensating 
persons  so  engaged; 

(2)  That  conditions  or  limitations  upon 
the  receipt  of  compensation,  if  any,  do  in 
fact  exist,  together  with  an  example  of 
such  a  material  condition  or  limitation, 
and  that  all  such  conditions  and 
limitations  will  be  stated  in  detail  iii  an 
interview  in  the  event  an  offer  of 
employment  is  made  to  such  person; 

•  ■  •  •  « 

(4)  That  expenses  will  be  incurred  by 
such  person  in  performing  required 
duties,  together  with  an  evam.ple  of  such 
a  material  expense,  and  that  all  such 
expense  items  will  be  stated  in  detail  in 
an  interview  in  the  event  an  offer  of 
emplovment  is  made  to  such  person; 

(5)  Deleted) 

(6)  That  such  soliciting  or  selling  will 
be  on  an  "in-home"  basis,  if  such  is  the 
fact,  or  will  include  soliciting  or  selling 
on  an  "in-home"  basis,  if  such  is  the 
fact. 

E.  Failing  clearly  and  conspicuously  to    y 
provide,  both  orally  and  in  writing,  to 
any  prospective  sales  employee  at  an 
interview  at  which  an  offer  of 
employment  is  made  and  prior  to 
executing  any  employment  agreement 
with  any  such  person,  the  following  < 

information: 

(1)  A  complete  and  detailed 
description  of  each  condition  and 
limitation  imposed  upon  the  receipt  of 
any  compensation; 

(2)  A  complete  and  detailed 
description  of  any  expense  or  expenses 
any  such  person  may  incur  in 
performing  the  required  duties; 

(3)(a)  The  total  number  of  sales 
employees  employed  by  the  office 
offering  the  position  during  the  most 
recent  calendar  quarter  and  fb)  the 
number  of  sales  employ  ees  employed  by 
the  office  who,  during  the  prior  calendar 
quarter,  received  net  earnings 
equivalent  to  or  greater  than  the  amount 
represented  in  the  advertistment  to 
which  the  prospective  employee  is 
responding;  provided,  however,  that  if 
the  office  has  been  in  existence  for  less 
than  three  months  or  has  fewer  than  five 
sales  employees,  respondents  shall 
provide  the  information  described  abo\e 
pertaining  to  the  Division  in  which  the 
office  IS  located;  provided  further  that 


51560       Federal  Register  /  Vol.  47.  No.  221  /  Tuesday.  November  16,  1982  /  Rules  and  Regulations 


such  information  need  not  be  furnished 
if  the  prospective  sales  employee 
contacts  respondent  more  than  ten  days 
following  the  dissemination  of  the  most 
recent  advertisement  that  contains 
representations  of  earnings. 

Respondent  shall  afford  any 
prospective  sales  employee  an  adequate 
opportunity  to  review  and  consider  the 
above  information  prior  to  requesting 
execution  of  any  employment 
agreement. 

F.  Failing  to  furnish  to  persons  at  an 
interview  when  an  offer  of  employment 
is  made,  and  prior  to  executing  any 
employment  agreement  with  any  such 
person,  a  copy  of  Paragraphs  I.  II,  III  and 
VI  of  this  Order,  together  with  a  cover 
letter  as  set  forth  in  Appendix  A  '. 
Respondent  shall  afford  any  prospective 
sales  employee  an  adequate  opportunity 
to  review  and  consider  these  provisions 
of  the  Order  prior  to  requesting 
execution  of  any  employment 
agreement. 

II. 

A.  Representing,  directly  or  by 
implication,  in  any  advertisement  or 
promotional  material  that  solicits 
participation  in  any  contest,  drawing,  or 
sweepstakes,  or  sohcits  any  response  to 
any  offer  of  merchandise,  service,  or 
information,  and  that  employs  any 
return  card,  coupon,  or  other  device  to 
respond  to  such  solicitation,  that  a 
person  who  replies  as  requested  will  not 
be  contacted  directly  by  a  salesperson 
for  the  purpose  of  selling  respondents' 
products,  unless  such  is  the  fact.  Such 
advertisements  or  promotional  material 
shall  comply  with  this  Paragraph  only  if 
they  meet  the  criteria  set  forth  in 
Appendix  B. 

B.  Failing,  upon  the  written  request  of 
the  Associate  Director  for  Enforcement 
or  his  designee,  to  (1)  submit  any 
advertisement  or  promotional  material 
or  (2)  test  any  such  advertisement  or 
promotional  material,  using  the 
procedure  set  forth  in  Appendix  B,  to 
determine  whether  it  comphes  with 
Paragraph  II.  A. 

C.  Failing  to  disclose  clearly  and 
conspicuously,  during  any  telephone 
contact  and  before  corajnencing  any 
sales  presentation  to  prospective 
customers,  the  fact  that  the  individual 
making  the  call  is  either  soliciting  the 
sale,  rental,  or  lease  of  publications, 
merchandise,  or  services  for 
respondents,  or  is  arranging  for  a  sales 
solicitation  to  be  made,  and  that  if  the 
prospective  customer  so  agrees, 
respondents  will  send  a  salesperson  to 
visit  said  prospect  for  the  purpose  of 


'  Appendix  A  was  published  :n  ihe  Federal 
Register  of  March  9.  197S.  (41  FR  1'884) 


soliciting  the  sale,  rental,  or  lease  of 
said  publications,  merchandise,  or 
services. 

D.  Visiting  the  home  or  place  of 
business  of  any  person  for  the  purpose 
of  soliciUng  the  sale,  rental  or  lease  of 
any  publications,  merchandise  or 
service,  unless  at  the  time  admission  is 
sought  into  the  home  or  place  of 
business  of  such  person,  a  business  card 
of  at  least  2  inches  by  3)i  inches 
containing  only  the  following 
information  is  presented  to  such  person; 

(1)  The  name  of  the  corporation; 

(2)  The  name  of  the  salesperson; 

(3)  The  tern>  "sales  representative"; 

(4)  An  address  and  telephone  number 
at  which  the  corporation  or  salesperson 
may  be  contacted: 

(5)  The  product  or  the  corporation 
logo  or  identifying  mark, 

F.  Representing,  directly  or  by 
implication,  either  orally  or  in  writing 
that: 

(1)  Any  person  telephoning  or  visiting 
the  home  of  any  prospective  purchaser 
is: 

(c)  Telephoning  or  visiting  the  home  of 
said  prospect  for  the  primary  purpose  of 
delivering  or  disseminating  prizes,  gifts, 
certificates,  chances  in  any  contest, 
drawing,  sweepstakes,  educational  fund, 
or  any  other  merchandise  or  item  of 
chance. 

«  *  *  *  • 

(5)  Any  publication,  merchandise,  or 
service  is  being  offered  free,  without 
cost,  or  is  given  as  a  bonus  or  otherwise 
to  any  purchaser  of  respondents' 
publications,  merchandise,  or  services, 
pursuant  to  any  agreement  to  purchase, 
rent,  or  lease  any  other  publication, 
merchandise,  service,  or  combination 
thereof  from  respondent,  unless 
respondent  complies  with  all  of  the 
terms  of  the  Federal  Trade 
Commission's  "Guide  Concerning  Use  of 
the  Word  Free'  and  Similar 
Representations,"  16  CFR  Part  251, 
which  is  hereby  incorporated  into  this 
Order,  and  with  any  modifications  or 
changes  that  are  made  to  this  Guide.  All 
of  the  provisions  of  the  aforesaid  Guide 
shall  be  construed  as  mandatory  and 
binding  upon  the  respondents. 
•         *         •         *         * 

I.  Representing  to  any  person,  directly 
or  by  implication,  either  orally  or  in 
writing  that: 

(1)  Any  price  is  the  retail,  regular, 
usual  or  words  of  similar  import  or 
effect,  price  for  any  publication  in  any 
binding,  merchandise  or  service,  unless 
such  price  is  an  actual,  bona  fide  price 
for  which  each  such  publication  has 
been  openly  and  actively  offered  for 
sd!e  in  the  recent  and  regular  course  of 


business  for  a  reasonably  substanjial 
period  of  time. 

(2)  Any  price  is  the  retail,  regular, 
usual,  or  words  of  similar  import  or 
effect,  price  for  any  set  of  publications 
in  any  binding  and  in  combination  with 
any  other  publication,  merchandise  or 
service,  unless  such  price  is  an  actual, 
bona  fide  price  for  which  each  such 
publication  has  been  openly  and 
actively  offered  for  sale  in  the  recent 
and  regular  course  of  business  for  a 
reasonably  substantial  period  of  time 

0,  [Deleted] 
P.  (Deleted] 

It  is  further  ordered  that  the  foregoing 
modifications  shall  be  effective  upon 
service  of  this  Order  upon  respondents 

By  direction  of  the  Commission, 
Commissioner  Bailey  voting  in  the  negative 
Carol  M.  Thomas, 
Secretary. 

Issued:  October  5, 1982. 

Appendix  B 

This  Appendix  sets  forth  the 
methodology  respondents  shall  employ 
to  determine  whether  advertisements  or 
promotional  materials  represent  that  a 
person  who  replies  as  requested  may  be 
contacted  directly  by  a  salesperson  for 
the  purpose  of  selling  respondents' 
products,  and  the  criteria  for 
determining  whether  such 
advertisements  or  promotional  materials 
comply  with  Paragraph  II.A. 

1.  Format — Respondents  shall  test  the 
comprehension  level  of  advertisements 
or  promotional  material  by  conducting  a 
mall-intercept  test,  using  the 
questionnaire  attached  hereto  as  exhibit 
1. 

2.. Sample  Size — The  sample  shall 
consist  of  at  least  150  subjects. 

3.  Demographics — Test  subjects  must: 

(a)  Be  between  25  and  49  years  of  age: 

(b)  Have  at  least  one  child  fifteen 
years  of  age  or  younger  living  at  home: 

(c)  Have  household  incomes  of  at 
least  $15,000  per  year;  provided  that, 
upon  respondents*  request,  the  Division 
of  Enforcement  shall  increase  this  figure 
by  increments  of  $5,000  whenever  the 
percentage  of  households  earning  at 
least  the  requested  amount  equals  or 
exceeds  the  percentage  of  households 
that,  according  to  the  1980  United  States 
Census,  have  household  incomes  of  at 
least  $15,000  per  year.  The  data  for 
future  changes  shall  be  based  on  the 
most  recently  published  edition  of  the 
Statistical  Abstract  of  the  United  States. 

4.  Location  of  Markets — The 
interviewing  will  be  conducted  in  four 
geographically  dispersed  markets.  The 
same  central  location  facilities  will  be 
used  wherever  possible.  If  it  is 
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necessary  to  change  any  interviewing 
facility,  the  new  facility  shall  have 
demographic  characteristics  similar  to 
those  of  the  facility  it  is  replacing. 

5.  Criteria  for  acceptability  of  new 
coupon  copy — New  coupon  copy  shall 
comply  with  Paragraph  II. A  if  at  least 
seventy-five  percent  of  the  test  subjects 
answer  "yes"  to  question  6(b)  of  the 
questionnaire  (exhibit  1). 

Modifications  to  this  Appendix, 
including  the  questionnaire,  may  be 
made  upon  a  request  by  respondents 
and  the  approval  of  the  Associate 
Director  for  Enforcement. 

Exhibit  1 

Slud>:  Coupon  Comprt-hcnsion  Study. 

Market;  Cleveland  I     )-l.  New  York"(     ]-Z 
Boston  I     )-3.  Kansas  City  (     M 

C,n&. 

interviewer's  Name:    

Date:   

Time  Interview  Begins:  - 

Hello.  I'm from — 


Today  we  are 


conducting  a  survey  among  men  and  women 
l)elween  the  ages  of  25  and  49  years  of  age 

.1  Please  tell  me  your  approximate  age, 
(Read  List) 
I  'nder  25.  Terminate. 
2')  to  29  years  (     )-l.  ^ 

:iO  to  :W  years  (  )-Z. 
35  to  39  years  (  )-3. 
40  to  44  years  (  )-A. 
45  to  49  years  (  )-5, 
50  years  and  older.  Terminate, 
Refused.  Termfnate. 

2,  Do  you  have  any  children  living  at  home 
13  vi'iirs  i>f  Qi^e  or  younger? 

Yes[     ), 

No  (     )  Terminate. 

3,  What  are  the  ages  of  your  children  who 
li\e  at  home?  (Check  as  many  as  apply) 

16  years  or  al>ove  (     )-l, 
12  years  to  15  years  (     )-2. 
8  years  to  11  years  (     )-3. 
4  years  to  7  years  (     )-4. 
3  yeare  or  under  (     )-5. 

4a,  Is  your  total  family  income: 
SlS.ntK)  and  above  (     ), ' 
Below  $15,000  Terminate. 
Refused.  Terminate. 

4h.  Sex: 
Male  (     (-1. 
Female  (     )-2. 

(Hold  up  ad  in  a  manner  that  permits 
respondent  to  see  it — color  coded  with 
questionnaire — and  say:) 

"Suppose  you  saw  this  ad.  and  the  coupon 
that  was  attached  to  it". 

(Hand  coupon  card— COLOR  CODED 
WITH  QUESTIONNAIRE— TO 
RESPONDENT  AND  SAY) 

.Now.  using  your  imagination  for  a  monent, 
assume  you  want  to  fill  in  and  return  this 
coupon  with  would  be  part  of  this  ad  for 
ENCYCLOPAEDIA  BRITA.NNICA '. 

"Road  this  coupon  as  though  you  were 
interested  enough  to  fill  it  in". 
(Do  not  rush  respondent.  Take  coupon  card 
from  respondent  when  he/she  has  finished 
reading.) 

Be  sure  test  coupone  card  and  ad  are  out  of 
sight  before  asking: 


5a.  Based  on  your  reading  of  this  coupon, 
what  would  you  expect  to  happen  if  you  send 
in  the  coupon?  (Probe  fully  and  clarify) 

[14] '. : 

(151  

(16) 

(17) 

5b.  What  else  would  you  expect  to  happen? 
(Probe  fully  and  clarify) 

(18) ^ 

(19) 

(20) 

(21) 

5c,  Is  there  anything  else  you  wfiuld  expect 
to  happen? 

(22) 

(23)  

(24) 

(25) 

"Now,  I'd  like  to  ask  you  a  few  more 
questions". 

[Interviewer:  Start  at  the  "X"  marked 
question  and  proceed  to  next  one.  and  then 
back  to  the  first  one,  etc) 

(     )  6a,  Based  on  your  reading  of  the  coupon, 
would  you  expect  to  receive  a  free  booklet,  if 
you  send  in  the  coupon?    (26) 
Ves ..(     )-i 

^'^ (     h2 

Don't  Know  (volunteered) (     )-3 

(     )  6b.  Based  on  your  reading  of  the  coupon, 
would  you  expect  a  sales  representative  for 
Encyclopaedia  Bntannica  to  contact  you.  if 
you  send  in  the  coupon?     (27) 

Ves {     j-i 

No (    ^2 

Don't  Know  (volunteered) (    )-3 

I     )  6c,  Based  on  your  reading  of  the  coupon. 
would  you  expect  to  get  a  free  book  rack,  if 
vou  send  in  the  coupon?     (28) 
Yes (     H 

No (     )-2 

Don't  Know  (volunteered) (    )-3 

(     )  6d,  Based  on  your  reading  of  the  coupon. 
would  you  expect  to  get  a  free  globe  of  the 
world,  if  vou  send  m  the  coupon?    (29) 
Yes '. {     )-l 

No (  yz 

Don't  Know  (volunteered) (    )-3 

If  yes  to  Q.  6h 

7.  If  someone  sent  in  the  coupon,  how 
likely  do  you  think  it  would  be  that  a  sales 
representative  from  Encylopaedia  Pritannica 
would  contact  that  person?  (Read  first  four 
responses  only)     (30) 

Very  Likely (     \-\ 

P'airly  Likely (     )-2 

Not  too  Likely .|     )-3 

Not  Likely  ,\\  All (     )-4 

Don't  Know  (volunteered] (     )-5 

Thank  respondent  for  his/her  cooperation. 

Respondent's  Name:   

.Address:    

City/State/Zip:     

Telephone  ~:    

(Area  Code) 

Time  interview  ended:    

Validated  by:    

(31) 

(32) 

(33) 

(34) 

|KR  noc  82-31086  Filed  l!-l,S-a2;  8  4S  am| 
BILLING  CODE  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  177  and  178 

[Docket  No  82F-0170) 

Indirect  Food  Additives:  Potymers; 
Hexamethylenebis  (3.5-D»-Tert-Buty»-4- 
Hydroxyhydroclnnamate) 

AGENCY:  Food  and  Drug  Administr,ition. 
ACTION:  Final  rule. 


summary:  The  Food  and  Druj^ 
.'\dministration  (FD.A)  is  amendiiiE  (he 
fi)od  additive  regulations  to  provide  for 
the  safe  use  of  hexamethylenebis  |,V5-di- 
/er/-butyl-4-hydroxyhydrocinnamate)  as 
an  antioxidant  and  stabilizer  for 
polyoxymethylene  homopolymers 
intended  for  repealed  use  in  contact 
with  food.  This  action  responds  to  a 
petition  filed  on  behalf  of  Ciba-Geigy 
Corp. 

DATES:  Fifective  November  16, 1982: 
obiections  by  December  16, 1982. 

ADDRESS:  Written  objections  to  the 

Dockets  Management  Branch  (HFA- 
30,') |.  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane,  Rockville  MI) 

2085", 

FOR  FURTHER  INFORMATION  CONTACT: 

Julia  L,  Ho.  Bureau  of  Foods  (HFF-334). 
Food  and  Drug  Administration.  2(X)  C  St. 
SW..  Washington,  DC  20204.  202^72- 
5690, 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Rejjister 
of  June  25,  1982  (4-  FR  2-fn4).  FDA 
announced  that  a  food  ad:iitive  petition 
(FAP2B36231  had  been  filed  on  behalf  of 
Ciba-Geigy  Corp,,  Three  Sky  line  Drive. 
Hawthorne.  New  'Vork.  10532.  proposing 
that  Parts  177  and  178  of  the  food 
additive  regulations  (21  Cp-R  Parts  177 
and  178)  be  amended  to  provide  for  the 
safe  use  of  hexamethylenebis  (3.5-di- 
/fc'r/-butyl-4-hydroxyhydrocinnamate)  as 
an  antioxidant  and  stdbilizer  for 
polyoxymethylene  homopolymers 
intended  for  repeated  use  in  contact 
with  food. 

F'DA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  is  safe  and  that  §  178,2010  of 
the  food  additive  regulations  should  be 
amended  to  permit  the  use  of 
hexamethylenebis  (3.5-di-?pr/- 
butyhydrocinnamate).  FDA  is  also 
making  editorial  revisions  in 
§  177, 2480(b)(1)  to  list  permitted 
stabilizers  in  alphabetical  order  These 
revisions  clarify  the  regulation  hut  do 
not  change  it  substantively 
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In  accordance  with  §  171.1(h)  {21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Bureau  of  Foods  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  §  171.1(h)(2),  the  agency  will 
remove  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  arid  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above),  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  177  I 

Food  additives.  Polymeric  food 

packaging. 


Substances 


21  CFR  Part  178 


I 


Food  additives.  Food  packaging, 
Sanitizing  solutions. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201(s), 
409,  72  Stat.  1784-1788  as  amended  (21 
U  S.C.  321(3),  348))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10),  Parts  177  and 
178  are  amended  as  follows:  , 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  Part  177  is  amended  by  revising 
§  177.24ciO(b)(l)  to  read  as  follows: 

§  177.24ao    Polyoxymethylene 

homopolymer. 

•         «         *         »         * 

(b)  •  •  • 

(1)  Stabilizers.  The  homopolymer  may 
contain  one  or  more  of  the  following 
stabilizers.  The  total  amount  of 
stabilizers  shall  not  exceed  1.9  percent 
of  homopolymer  by  weight,  and  the 
quantity  of  individual  stabilizer  used 
shall  not  exceed  the  Hmitations  set  forth 
below: 


HeKamethv»enet)ts(3,5-d»-rerr- 
txjtvi-4-nyr}roT(y 
hyroannamale)  (CAS  Reg 
Ho  35074-77-2) 


3  ?    M«ttivt*?r%f>t>t!y4-"^^thvl-6- 

^^,lo^    66. 6^0  6    lefpotymef, 

'fjspectTve     proportions    of 

•Tv'oos  potymers  Cjy  weti^M 

are   3  2  4 
Nyton  6'2/6  cop<yymer  (CAS 

Peg        So        51733-10-9). 

wetqht  ratio  6/ 1 
TetraKis['T>emy*eoei3  5-cli- 

reff-txityi-*  -  rvdr  o  ify 

'^ytJrocinnamateji  metnane 


At  a  tnaximum  level  of  1  pef- 
cent  by  weight  of  homo 
polymer  The  finished  arth 
des  sheM  not  be  used  for 
foods  contamffig  more 
than  8  percQfTt  alcohot. 

At  a  maximum  level  of  0.5 
percent  by  weight  of  ho- 
mopolymer 

At  a  maximum  level  of  1  5 
pefcent  by  wetght  of  ho- 
mopofymer 

At  a   maximum   level  of  1  5 

percent   by   wetght  of  f>o- 

mopofymer 

At  a   maximum   level  of  0  5 

pefcent   by   wetght  of  ho- 

mopofymer 


PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

2.  Part  178  is  amended  in  §  178.2010(b) 
by  alphabetically  adding  a  new  item  in 
the  list  of  substances  'o  read  as  follows: 

§  178.2010    Antioxidants  and/or  stabilizers 
for  polymers. 


(b)*   *   * 


Substances 


HeIamel^¥teneC^s        (3.5.<Ji- 

hyrjroxvtrvODCinnamate) 
(CAS   Reg    Mo    35074-77- 
2). 


Umitations 


As    provided    in    §  1 77  2480 
(b)(i|  of  ttits  chapter. 


.•\ny  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  December  16. 
1982,  submit  to  the  Dockets  Management 
Branch  (address  above),  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  abjection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
obiection,  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 


information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Effective  date.  This  regulation  shall 
become  effective  November  16, 1982. 

(Sees.  201(s),  409,  72  Stat.  1784-1788  as 
amended  (21  U.S.C.  321(9),  348)) 

Dated:  November  8, 1982. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc  82-31288  Filed  11-15-82.  8  45  am) 
BILLING  CODE  4160-01-M 


21  CFR  Part  436 

1  Docket  No.  82N-0 136] 

Antibiotic  Drugs;  Updating  and 
Technical  Changes;  Correction 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting 
footnotes  in  the  May  25, 1982  (47  ¥R 
22513)  final  rule  that  updated  and  made 
noncontroversial  technical  changes  in 
several  antibiotic  drug  regulations  that 
provide  for  certification  of  antibiotic 
and  antibiotic-containing  drugs  for 
human  use, 

EFFECTIVE  DATE:  May  25,  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agnes  Black,  Federal  Register  Writer 
(HFC-11)  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-2994. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  82-14140  appearing  at  page  22513 
in  the  Federal  Register  of  Tuesday,  May 
25, 1982,  the  footnotes  in  the  table  in 
§  436.105(b)  (21  CFR  436.105(b))  are 
corrected  to  read  as  follows: 


§436.105 
assay. 


MicrobtolODical  agar  diffusion 


(bj*   •   • 
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Wortdng  standvd  stoc*  sokjlkxis 


Stondarrf  PBsponse  ine 


AnW)ot»c 


Drying  oondttkjns 
(meitxxj  numbef  as 
•stsf*  in  {436.200) 


Intiaf 
so^r•^t 


DituefK 

(■OtUtKKI 

number  as 

hsted  -n 

§436iOH3» 


Final 

concen- 

Storage 

tration 

*me 

units  or 

under 

m*- 

rsrfri^ 

grains 

eration 

p« 

(tlByst 

rnlUiter 

OikjenI 


Fmal 

cor*oer»frBtJons 

uTHls  or  n«cfQ9vn» 

Ot  antijiQtic  activity 

per  rrvftrftter 


Srsomicin  * 


oo«4  aoeo  o  too. 

0  125.  0  15«  Mfl 


•Woriung  statydani  snoutd  be  stored  tietow  minus  20"  C  under  an  atrrxKOhce  o»  nitrogen  Srsomiafi  s  "t^groscopK  »<d  care 
s>kmjW  be  exercised  during  werghmg, 

'  Further  dilute  aliquots  o<  the  worWriQ  standard  stock  solution  with  drme(rivisi«oiaae  la  jive  concarTt-anons  a*  0  »0  0  i  QCi 
t?5   and  156  nmcrograms  per  nnllUiter 

'  fyotg^  a  separate  portion  of  ttie  mxKirig  staridartj  »r>r1  de*e'"^ine  tt^  loss  on  rtrvmg  t)y  the  rwetnod  descoed  r\ 
6  'I36  200<cl  ol  tt\ts  cheptar  Use  Ifiis  ^alue  to  d«?tefmtne  ttie  anh>J'>as  conterii  o*  the  wo.-Hir.g  standarii 


Dated:  November  4.  1982. 

James  C.  Morrison. 

Acting  Assiston!  Director  fur  Rri;u/atary 
Affairs. 

|FR  Doc,  82-3Hf)7  Tried  11-15-H2.  H  4.i  ,.m| 
BILUNG  COO€  416O-01-M 


21  CFR  Parts  505,  510,  and  558 
[Docket  No.  76N-0O02) 

Diethylstilbestrol;  Conforming 
Amendments 

agency:  Food  and  Dnig  .Adininistration. 
ACTION:  Final  rule. 


summary:  The  Food  and  Drug 

Administration  (FDA)  is  issuing 
conforming  amendments  to  the  final  rule 
that  removed  regulations  providing  for 
the  use  of  diethylstilbestrol  in  the  feed 
of  cattle  and  sheep  and  as  a 
subcutaneous  implant.  This  doc^.^lP!lt 
removes  obsolete  references  to 
diethylstilbestrol  that  inadvertently 
were  not  included  in  that  final  rule. 
EFFECTIVE  DATE:  November  16.  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  S.  Brigham,  Bureau  of  Veterinary 
Medicine  (HFV-238).  Food  and  Drug 
.'\dministration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-6243. 
SUPPLEMENTARY  INFORMATION:  in  the 

Federal  Register  of  July  6.  1979  (44  FR 
39618).  FDA  announced  the  withdrawal, 
after  an  evidentiary  hearing,  of  the 
.ipproval  of  new  animal  drug 
applications  providing  for 
diethylstilbestrol  implants  and  liquid 
and  dry  premixes  for  use  in  cattle  and 
sheep.  Concurrently,  in  the  same  issue 
of  the  Federal  Register  (44  FR  39387). 
FDA  issued  a  final  rule  revoking 
§  5.22.640  Diethylstilbestroi  and 
§  558  225  Diethylstilbestrol.  and 
amending  §  558.76  Bacitracin  methylene 
disalicylate  and  §  558.78  Bacitracin, 
zinc  to  delete  cross-references  to  use  of 
diethylstilbestrol  in  combination  with 


such  bacitracins.  In  the  sa.rne  issue  of 
the  Federal  Register  (44  FR  39388).  the 
agency  revoked  §  556.190 
Diethylstilbestrol  which  provided  an 
official  regulatory  method  for 
diethylstilbestrol  residues  in  edible 
tissues  of  animals  treated  with 
diethylstilbestrol. 

The  basis  for  the  Commissioner  of 
Food  and  Drugs'  decision  to  withdiuw 
approval  of  new  animal  drag 
applications  for  diethylstilbesti')! 
implants  and  liquid  and  dry  feet! 
premi.xes  for  use  in  cattle  and  sheep  was 
explained  in  a  document  dated  June  29. 
1979.  and  published  in  the  Federal 
Register  of  September  21,  1979  (44  FR 
54852).  This  notice  constituted  a  finding. 
of  fact  of  the  Commissioner  of  Food  and 
Drugs  and  the  conclusions  of  law  on  tlie 
issues  in  a  formal  evidentiary  public 
hearing.  In  the  notice,  the  agency  also 
explained  its  reasons  for  revoking 
§  536.190.  In  the  Federal  Register  of  July 
20.  19~9  (44  FR  426"9  and  42680).  the 
effective  date  of  the  revocation  of  the 
regulations  cTted  above  was  stayed. 
Siu.h  revocation  was  further  stayed, 
\;nt!i  November  1.  1979.  by  publication  in 
die  Federal  Register  of  .'\ugust  3,  1979 
(44  FR  45618).  Because  the  stay  of  the 
effecti\  e  date  of  revocation  of  the 
sections  mentioned  above  providing  for 
use  of  diethylstilbestrol  in  implants  and 
in  animal  feed  has  expired,  §|  522.640, 
538  225.  and  556.190  have  been  revoked. 

This  document  removes  various 
provisions  in  the  regulations  pertaining 
to  diethylstilbestrol  that  inadvertently 
vveie  not  included  in  previous 
publications  in  the  Federal  Register 
Because  the  basic  authority  for  use  of 
dielh\!stilbestrol  in  implanls  and  in 
animal  feed  has  previously  been 
revoked,  there  is  at  present  no  authority 
for  use  of  diethylstilbestrol  in  animals. 
This  final  rule  has  no  effect  on  use  of 
diethylstilbestrol  in  animals  other  than 
to  remove  obsolete  references  to  its  use 


List  of  Subjects 

21  CFR  Part  505 

Animal  drugs.  Laljeling.  Ch-er-the- 
counter  drugs. 

21  CFR  Part  510 

Administrative  practice  and 
procedurf,  Antmal  drugs.  IjitieiinK 
Reporting  requirements 

21  CFR  Purt  538 

Animal  drugs.  Animal  feeds. 
TTierefore.  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  512. 

7(n|a).  52  Stat,  1055,  82  Stat.  343-351  |21 
r.S.C.  36(yb.  371(a|))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5  10),  Parts  505,  510 
and  558  are  amended  as  follows. 

PART  505— INTERPRETIVE 
STATEMENTS  RE:  WARNINGS  ON 
ANIMAL  DRUGS  FOR  OVER-THE- 
COUNTER  SALE 

J  505.10    (Amended) 

1.  Part  ,305  IS  amended:  a.  In  §  ."iOS.lO      • 
Animal  drug  warning  and  caution 
statements  required  by  regulations  by 
removing  the  entry  "Diethylstilbestrol 

for  Sheep"  and  the  paragraph  following 
the  entry. 

?  605.20     I  Amended! 

b.  In  §  505.20  Recommended  animal 
drug  warning  and  caution  statements  by 
removing  the  entry  "Diethylstilbestrol  in 
Animal  F'eeds  "  and  the  paragraph 
following  the  entry. 

PART  510— NEW  ANIMAL  DRUGS 

§510.515     I  Amended  I 

2.  Part  510  is  amended  in  §  510.515 
Animal  feeds  bearing  or  containing  new 
animal  drugs  subject  to  the  provisions  of 
section  512(n)  of  the  act  by  removing 
and  reserving  paragraph  (bJ(26J.  (28). 
{:W].  and  (52). 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

.i.  Part  55«  is  amended: 

§553.128    I  Amended  1 

a.  In  §  558  128  Chlortetracycline  by 
removing  and  reserving  paragraph 
(e)(4)(vit 

§  558.450    I  Amended  I 

b  In  §  558  4.30  Oxyietracvcline.  Table 
2  m  paragraph  |p)(l)  is  amended  by 
removing  the  entry  "Diethylstilbestrol 
10  '  and  by  removing  the  column  heading 
"Cunibination  in  milligrams  y^T  head  per 
day". 

Effective  date  Nov'ember  16,  1982. 


(Sees.  512.  701(a),  52  Stat.  1055,  82  Stat.  343- 
351  (21  U.S.C.  360b,  371(a))) 
Dated:  November  8,  1982. 
Williani  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc  82-31 27^  Filed  11-15-82.  8.45  im) 
BIUJNG  CODE  4160-01-11  | 


21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
not  Subject  to  Certification; 
Dithiazanine  Iodide  Tablets  and 
Powden  NAS/NRC  Update 

agency:  Food  and  Drug  Administration. 
action:  Final  rule, 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  for  dithiazanine 
iodide  tablets  and  dithiazanine  iodide 
powder  to  indicate  those  conditions  of 
use  for  which  approvals  for  identical 
products  need  not  include  certain  types 
of  effectiveness  data.  These  conditions 
of  use  were  classified  as  effective  as  a 
result  of  a  National  Academy  of 
Sciences/National  Research  Council 
(NAS/NRC),  Drug  Efficacy  Study  Group 
evaluation  of  the  products.  In  lieu  of 
certain  effectiveness  data,  approval  may 
require  submission  of  bioequivalence  or 
similar  data. 

EFFECTIVE  DATE:  November  16. 1982, 
FOR  FURTHER  INFORMATION  CONTACT. 
Terence  Harvey,  Bureau  of  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-3420. 
SUPPLEMENTARY  INFORMATION:  FDA 
published  the  NAS/N'RC  review  of  these 
products  in  the  Federal  Regiater  of 
February  6, 1969  (34  FR  1783).  The  notice 
stated  that  the  Academy  concluded,  and 
FDA  concurred,  that  the  products  were 
effective  canine  anthelmintics. 

The  announcement  was  issued  to 
inform  holders  of  new  animal  drug 
applications  (NADA's)  of  the  findings  of 
the  Academy  and  FDA,  and  to  inform  all 
interested  persons  that  such  articles 
could  be  marketed  if  they  were  the 
Subject  of  approved  NADA's  and 
otherwise  complied  with  the 
requirements  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 

Elanco  Products  Co.,  a  division  of  Eli 
Lilly  &  Co.,  740  S.  Alabama  St., 
Indianapolis,  IN  46206  (formerly  Corvel. 
Inc.  a  division  of  Eli  Lilly  &  Co)., 
responded  to  the  notice  by  submitting 
supplemental  NADA's  (11-531V  and  11- 
674V,  for  tablet  and  powder  forms,- 
respectively)  providing  current 
information  covering  manufacturing  and 
controls  and  revising  the  labeling  for  the 


safe  and  effective  use  of  the  products  in 
dogs  as  anthelmintics.  The  supplemental 
applications  were  approved  by  a 
regulation  published  in  the  Federal 
Register  of  September  21, 1972  (37  FR 
19611).  The  regulation  reflecting  this 
approval  established  a  new  section  for 
the  drug  in  tablet  form  (21  CFR  135C.82, 
recodified  at  21  CFR  520.763a),  and  a 
new  section  for  the  drug  in  the  powder 
form  (21  CFR  135c.83,  recodified  at  21 
CFR  520.763b).  The  new  sections  did  not 
specify  those  conditions  of  use  that 
were  NAS/NRC  approved. 

FDA  amends  the  regulations  to 
indicate  those  conditions  of  use  which 
were  NAS/NRC  reviewed  and  for  which 
approval  for  identical  products  need  not 
include  certain  types  of  effectiveness 
data  required  for  approval  by 
§  514.111(a)(5)(vi)  of  the  new  animal 
drug  regulations.  In  lieu  of  those  data, 
approval  of  such  products  may  be 
obtained  if  bioequivalency  or  similar 
data  are  submittted  as  suggested  in  the 
guideline  for  submitting  NADA's  for 
generic  drugs  reviewed  by  the  NAS/ 
.N'RC.  The  guideline  is  available  from  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24  (proposed  December  11, 
1979:  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1  (a)(1)  of  the 
Order. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs.  Oral  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5,10)  and 
redelegated  to  the  Bureau  of  Veterinary 
Medicine  (21  CFR  5.83),  Part  520  is 
amended  as  follows; 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  In  §  520  763a,  by  adding  new 
paragraph  (e)  to  read  as  follows: 

§  520.763a    DIthbuanlnfl  lodlda  tablets. 

*  •  *  *  • 

(e)  Use  for  treating  dogs  for  large 
roundworms,  hookworms,  whipworms, 
and  strongyloides  as  provided  for  in  this 


section  has  been  NAS/NRC  reviewed 
and  deemed  effective.  Applications  for 
these  uses  need  not  include 
effectiveness  data  as  specified  by 
§  514.111  of  this  chapter,  but  may 
require  bioequivalency  and  safety 
information. 

2.  In  §  520.763b,  by  adding  new 
paragraph  (e)  to  read%s  follows: 

§  520.763b    Dithiazanine  iodide  powder. 

***** 

(e)  Use  for  treating  dogs  for  large 
roundworms,  hookworms,  whipworms, 
and  strongyloides  as  provided  for  in  this 
section  has  be*  NAS/NRC  reviewed 
and  deemed  effective.  Applications  for 
these  uses  need  not  include 
effectiveness  data  as  specified  by 
§  514.111  of  this  chapter,  but  may 
require  bioequivalency  and  safety 
information. 

Effective  date.  November  16, 1982. 

(Sec.  512(i).  82  Stat.  347  (21  U.S.C.  36i)b(i)|) 

Dated:  November  4,  1982. 
Rol)ei1  A,  Baldwin, 

Associate  Director  for  Scientific  Evaluation. 

[FR  Doc.  82^1280  Filed  n-15-8i  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  219 

[Doclcet  No.  R-82- 10341 

Flexible  Subsidy  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD, 
ACTION:  Interim  rule. 

SUMMARY:  Section  329C(1)  of  the 
Housing  and  Community  Development 
Amendments  of  1981  amended  Section 
201(f)(1)  of  the  1978  amendments  to 
authorize  the  Secretary  to  include  in  the 
fiexible  subsidy  for  a  troubled 
multifamily  housing  project  an  amount 
necessary  to  upgrade  the  project  to  meet 
cost-effective  energy  efficiency 
standards  prescribed  by  the  Secretary. 
This  rule  will  incorporate  this  statutory 
change  into  the  Department's 
regulations  for  the  flexible  subsidy 
program. 

EFFECTIVE  DATE:  November  16, 1982. 
COMMENT  DUE  DATE:  Comments  must  be 
received  on  or  before  |amuary  17, 1983. 
ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  regarding 
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this  rule  to  the  Office  of  Genera! 
Counsel,  Rules  Docket  Clerk,  Room 
10278,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
S.W.,  Washington,  D.C  20410. 
Communications  should  refer  to  the 
above  docket  number  and  tide.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours  at 
the  above  address. 

FOR  FURTHER  INF01IMAT10M  CONTACT 
lames  J.  Tahash.  Director.  Program 
Planning  Division.  Office  of  Multifamily 
Housing  Management  and  Occupancy, 
Department  of  Housing  and  Urban 
Development,  Washington.  DC.  20410. 
(202)  755-5654.  This  is  not  a  toll  free 
number. 

SUPPLEMENTARY  INFORMATION:  The 
flexible  subsidy  program  is  authorized 
by  Section  201  of  the  Housing  and 
Community  Development  (HCD) 
Amendments  of  1978.  The  flexible 
subsidy  provides  assistance  to  restore 
or  maintain  the  financial  soundness,  to 
assist  in  the  improvement  of 
management  and  to  maintain  the  low-  to 
moderate-income  character  of  certain 
troubled  multifamily  housing  projects. 
Section  201  is  incorporated,  and 
implemented,  by  Part  219  of  the 
Department's  regulations. 

Section  201(0(1)  of  the  statute  and 
§  219.120  of  the  regulations  prescribe 
uses  for  which  flexible  subsidy  may  be 
provided;  the  amount  of  assistance  is 
limited  to  that  needed  for  these 
purposes.  Section  329C(1)  of  the  HCD 
Amendments  of  1981  amended  section 
201(f)(1)  to  authorize  the  Secretary  to 
include  in  the  flexible  subsidy  an  , 

amount  necessary  to  upgrade  the  project 
to  meet  cost-effective  energy  efficiency 
standards  prescribed  by  the  Secretan,', 
This  rule  will  amend  §  219.120  of  the     » 
regulations  to  incorporate  this  statutory 
change. 

This  interim  puIp  is  needed  to  amend 
the  Department's  regulations  for  the 
flexible  subsidy  program  to  conform 
with  the  statutory  change  made  by 
Section  329C(1)  of  the  1981  HCD 
Amendments.  In  addition,  energy- 
related  costs  represent  an  increasingly 
larger  share  of  the  total  project 
operating  expense  and  as  such  have  a 
direct  impact  on  the  project's  overall 
stability.  The  Secretary  is  now 
authorized  to  provide  assistance  to 
upgrade  the  project  with  cost-saving 
energy  conservation  measures.  For  these 
reasons,  the  Department  has  determined 
that  notice  and  prior  public  procedure 
are  unnecessary  and  contrary  to  the 
public  interest.  However,  the 
Department  is  providing  60  days  for 


submission  of  public  comment  on  this 
amendment.  All  relevant  comments  and 
suggestions  will  be  considered  in  the 
adoption  of  a  final  rule. 

The  Department  has  also  determined 
that,  for  the  reasons  stated  above,  good 
cause  exists  for  making  this  interim  rule 
effective  less  than  30  days  after  its 
publication  in  the  Federal  Register.  In 
addition,  the  Chairmen  and  Ranking 
Minority  Members  of  the  Senate 
Committee  on  Banking.  Housing  and 
Urban  Affairs,  and  the  House 
Committee  on  Banking,  Finance  and 
Urban  Affairs  have,  upon  the 
Secretary's  request,  granted  wai\ers  of 
the  requirements  of  section  7(o](3)  of  the 
Department  of  HUD  Act  (42  US  C. 
3535(o](3))  which  provides  for  a  delay  in 
effectiveness  of  rules- for  a  period  of  30 
calendar  days  of  continuous  session  of 
Congress  after  publication,  unless  so 
waived.  Accordingly,  the  interim  rule  is 
being  published  for  immediate  eftect. 

A  Finding  of  .No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HI  D 
re,.;ulations  in  24  CFR  Part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  The  finding  is  available  for  public 
inspection  during  regular  business  hours 
m  the  Office  of  the  Rules  Docket  Clerk, 
Room  10278,  451  Seventh  Street,  S.W.. 
Washington,  DC,  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  Section 
l(b]  of  Executive  Order  12291  on  Federal 
Regulation  issued  by  the  President  on 
February  17,  1981.  Analysis  of  the  rule 
indicates  that  it  does  not;  (1)  Have  an 
annual  effect  on  the  economy  of  Sl(X) 
million  or  more;  (2)  cause  a  major 
inc;rease  in  costs  or  prices  for 
consumers,  individual  industnes. 
Federal,  state  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investm.ent 
pr(5ductivity,  innovation,  or  on  the 
aliility  of  Umted  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  is  not  listed  in  the 
Department's  Semiannual  Agend.i  of 
Regulations  published  on  October  28, 
1982  (47  FR  48422)  pursuant  to  E.xecutive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

I'l'he  Catalog  of  Federal  Domestic  Assistance 
program  number  and  title  are  14  164, 
Operating  .'Vssistanre  for  Troublrd 
Multifamily  Housing  Projects) 

Pursuant  to  5  U.S.C.  605(b)  (the 
Regulatory  Flexibility  Act),  the 
Undersigned  hereby  certifies  that  this 


rule  does  not  have  a  substantial 
economic  impact  on  a  substantial 
number  of  small  enhties.  This  rule 
merely  expands  the  uses  for  which 
flexible  subsidy  may  be  provided 

List  of  Subjects  in  24  CFR  Part  219 

Grant  programs — Housing  and 
Community  Development.  Low  and 
moderate  mcome  housing.  Rent 
subsidies. 

PART  219— FLEXIBLE  SUBSIDY 
PROGRAM 

PART  219— (AMENDED) 

Accordingly,  24  CFR  Part  219  is 
amended  by  adding  §  219.120{ej  lu  read 
as  follows. 

§219.120     Use  and  amount  of  assistance 

•  «  *  4  • 

(e)  In  addition  to  the  amounts 
authorized  by  paragraphs  (a)  through  (d) 
of  this  section,  the  Secretary  may  also 
include  in  the  amount  of  assistance  an 
amount  determined  by  the  Secretary  to 
be  necessary  to  carry  out  a  plan  to 
upgrade  the  project  to  meet  cost- 
effective  energy  efficiency  standards 
prescribed  by  the  Secretary. 

(Sec.  201(g),  Housing  and  Q;)mmurity 
Development  Amendments  of  1978  (12  USJI. 
1715z-la(g));  Sec.  7(d).  Department  of  HUD 
Act  (42  U.S.C.  3535(d))) 

Dated;  September  21. 1982. 
Philip  Abrams, 

CcneraJ  Dvpuly  Assistant  Secretary  for 
Housing,  Deputy  Federal  Housing 
Commissioner. 

|FR  Doc  8:1-31282  Filed  11-1&-82:  ft^S  an) 
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24  CFR  Part  885 

I  Docket  No  R-e2-1014| 

Loans  for  Housing  for  ttie  Elderly  or 
Handicapped;  Eligibility  ot  Acquired 
Existing  Housing  for  the  Non-Elderly 
Handicapped 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Heiising 
Cnmmissioner.  HL'D. 
ACTION:  Interim  rule. 


summary:  For  group  homes  meeting  the 

housing  needs  of  the  nonelderly 
handicapped,  tins  rule  would  expand  the 
current  definition  of  "de%e!opment  cost" 
in  Section  885.5  of  the  regulations  to 
include  the  cost  of  acquiring  existing 
housing  and  related  facilities,  and  the 
cost  of  Its  rehabilitation,  alteration. 
C(in\  ersion  or  improvement  including 
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the  moderate  rehabilitation  thereof. 
Other  changes  have  been  made  to 
conform  with  the  new  definition  of 
"development  cost".  This  rule 
implements  a  change  made  by  the 
Housing  and  Community  Development 
Act  of  1980. 

EFFECTIVE  DATE:  November  16, 1982. 
COMMENT  DUE  DATE:  January  3,  1982. 
ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Room  10278, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  S.W., 
Washington,  D.C.  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  at  the  above  address  for 
public  inspection  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Frank  D.  Brown,  Office  of 
Multifamily  Housing  Development, 
Room  6128,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW., 
Washington.  D.C.  20410,  Telephone  (202) 
755-5720.  (This  is  not  a  toll-free 
number). 

SUPfLEMENTARY  INFORMATION!  The 
Department  is  amending  Section  885.5 
and  other  portions  of  24  CFR  Part  885  to 
implement  the  change  made  by  Section 
319  of  the  Housing  and  Community 
Development  Act  of  1980  (the  Act)  in  the 
current  definition  of  "development  cost" 
contained  in  Section  202(d)(3)  of  the 
Housing  Act  of  1959.  The  changes  in  the 
regulations  will  permit  the  acquisition  of 
existing  housing  and  related  facihties, 
with  or  without  moderate  rehabilitation, 
for  the  purpose  of  providing  group 
homes  for  the  nonelderly  handicapped. 

Background 

Section  202(d)(1)  of  the  Housing  Act  of 
1959,  as  amended,  defines  "housing"  to 
mean  "structures  suitable  for  dwelling 
use  by  elderly  or  handicapped  families 
which  are  (A)  new  structures,  or  (B) 
provided  by  rehabilitation,  alteration, 
conversion,  or  improvement  of  existing 
structures  which  are  otherwise 
inadequate  for  proposed  dwelling  use  by 
such  families."  Section  202(d)(3)  limited 
"development  cost",  however,  to  the 
"cost  of  construction  of  housing  and  of 
other  related  facilities,  the  cost  of 
movables  necessary  to  the  basic 
operation  of  the  project,  as  determined 
by  the  Secretary,  and  of  the  land  on 
which  it  is  located,  including  necessary 
site  improvement."  Section  319  added 
the  following  new  sentence  at  the  end  of 
Section  202(d)(3): 

"In  the  case  of  housing  to  meet  the 
needs  of  the  handicapped  (primarily 


nonelderly)  persons,  such  term  also 
means  the  cost  of  acquiring  existing 
housing  and  related  facilities,  the  cost  of 
rehabilitation,  alteration,  conversion,  or 
improvement,  including  the  moderate 
rehabilitation,  thereof,  and  the  cost  of 
the  land  on  which  the  housing  and 
related  facilities  are  located." 

As  a  result  of  the  previous  statutory 
definition  of  "development  cost", 
current  Section  202  regulations  (24  CFR 
Part  885)  limit  the  definition  of 
"development  cost"  to  include  only  the 
cost  of  new  construction  or  substantial 
rehabilitation,  and  do  not  include  the 
cost  of  acquiring  existing  housing  and 
related  facilities  which  require  less  than 
substantial  rehabilitation. 

However,  since  the  implementation  of 
the  Housing  and  Community 
Development  Act  of  1974  amendments 
to  Section  202,  which  for  the  first  time, 
provided  eligibility  for  the 
developmentally  disabled  under  Section 
202,  many  organizations  developing 
housing  for  the  handicapped  (including 
the  developmentally  disabled)  under 
this  program  have  encountered 
considerable  difficulty  in  finding  or 
obtaining  suitable  vacant  sites  or 
existing  housing  in  acceptable 
residential  neighborhoods,  whether  for 
new  construction  or  substantial 
rehabilitation.  By  authorizing  the 
purchase  of  existing  housing  requiring 
little  or  no  rehabilitation,  the  supply  of 
eligible  properties  should  be  increased 
and  processing  time  reduced. 
Community  acceptance  also  should  be 
enhanced,  as  few  changes  in  the  exterior 
physical  appearance  of  such  an  acquired 
structure  should  normally  occur  in  its 
conversion  to  a  group  home. 

The  Amendments  to  the  Regulations 

Only  limited  amendments  to  Part  885 
of  24  CFR  are  needed  to  implement  this 
statutory  amendment.  To  reflect  the 
policy  change  made  by  the  Act, 
§  885.1(b)  is  being  amended  to  authorize 
loans  to  finance  the  acquisition  of 
existing  housing  and  related  facilities, 
and.  if  necessary,  the  cost  of 
rehabilitation,  alteration,  conversion,  or 
improvement,  including  the  moderate 
rehabilitation  thereof  Given  the 
emphasis  on  the  nonelderly 
handicapped  contained  in  the  statutory 
amendment  and  the  long-standing 
administrative  determination  that  units 
for  the  elderly  be  designed  to  encourage 
and  provide  for  independent  living,  this 
change  in  the  regulations  is  limited  to 
group  homes  for  the  nonelderly 
handicapped. 


Acquisition  With  or  Without  Moderate 
Rehabilitation — A  New  Definition 

A  new  definition  of  "acquisition  with 
or  without  moderate  rehabilitation"  is 
being  added  to  §  885.5  to  limit  the 
amount  of  rehabilitation  that  can  qualify 
as  moderate  rehabilitation.  Projects 
which  require  greater  expenditures 
would  have  to  meet  the  requirements  for 
substantial  rehabilitation  projects.  The 
term  "acquisition  with  or  without 
moderate  rehabilitation"  includes 
acquisition  of  existing  housing  and 
related  facilities  to  be  used  as  group 
homes  for  the  nonelderly  handicapped. 
The  development  cost  for  a  group  home 
may  not  exceed  $3,000  per  unit,  or  15 
percent  of  the  loan  amount,  whichever  is 
greater,  for  the  moderate  rehabilitation 
thereof  including  all  expenditures  for 
the  rehabilitation,  alteration,  conversion 
or  improvement  of  the  housing  and 
related  facilities. 

Changes  in  Current  Definitions  in 
§  885.5 

The  definition  of  "development  cost" 
is  being  changed  to  include  the  cost  of 
acquiring  housing  and  related  facilities, 
with  or  without  moderate  rehabilitation. 
The  definition  of  "housing  and  related 
facilities"  is  being  changed  similarly. 
Since  group  homes  are  intended  to 
provide  a  home-like  environment,  the 
range  and  scope  of  related  facilities 
would  be  reduced  considerably  as 
compared  to  typical  apartment 
developments. 

The  new  definition  also  limits 
acceptable  acquisitions  to  housing 
which  was  completed  or  first  occupied, 
whichever  is  later,  at  least  three  years 
prior  to  the  date  of  the  Section  202 
application.  This  is  intended  to  assure 
that  the  acquired  structures  were  not 
developed  outside  HUD  requirements 
with  the  intent  at  the  outset  to  obtain 
refinancing  under  this  program  upon 
their  completion. 

Acquisitions  Without  Moderate 
Rehabilitation  Not  Subject  to  Davis- 
Bacon 

Section  (c)(3)  of  Section  202  of  the 
Housing  Act  of  1959,  as  amended, 
provides  that  all  laborers  and  mechanics 
employed  by  contractors  and  sub- 
contractors in  the  construction  of 
housing  assisted  under  this  section  shall 
be  paid  wages  at  rates  not  less  than 
those  prevailing  for  the  locality  involved 
for  the  corresponding  classes  of  laborers 
and  machanics  employed  on 
construction  of  a  similar  character. 
Accordingly.  §  885.415(p)  currently 
requires  all  Borrowers  to  submit  a 
Contractor's  and  Subcontractor's 
Certification  Concerning  Labor 
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Standards  and  Prevailing  Wage 
Requirements  prior  to  initial  loan 
closing.  However,  projects  involving 
acquisition  without  rehabilitation  need 
not  comply  with  the  requirements  of 
certification  concerning  labor  standards 
and  prevailing  wage  requirements 
contained  in  §  885.415(p),  since  no 
construction  would  be  involved. 

Other  Amendments  to  the  Regulations 

Minor  amendments  are  also  being 
made  to  §  885.210[a)(13),  to  refer  to  the 
Borrower's  legal  authority  to  acquire  the 
project  site,  with  or  without  moderate 
rehabilitation,  and  to  §  885.210(a)(23).  to 
require  that  the  information  required  at 
the  fund  reservation  stage  for  projects 
for  the  elderly  by  §  885.210(a)(23)  also 
will  be  required  for  projects  for  the 
nonelderly  handicapped  as  soon  as  the 
site  is  specified,  and  to  include 
acquisitions  under  the 
§  885.210(a)(23)(iv)  requirement  for 
permissibility  under  zoning  regulations. 
Section  885.220(d)(5)  is  amended  to 
require  that  field  office  environmental 
reviews  be  in  compliance  not  only  with 
the  National  Environmental  Policy  Act 
of  1969,  but  also  with  the  related 
authorities  cited  in  24  CFR  Part  50.  A 
nrw  paragraph  also  is  being  added  to 
§  885.220(d)(5]  to  assure  compliance 
with  requirements  for  financial 
assistance  in  areas  identified  by  the 
Federal  Emergency  Management 
Agency  as  having  special  flood  hazards. 
Conforming  amendments  are  also  being 
made  to  include  acquisition  with  or 
without  moderate  rehabilitation  under 
§  885.215(n),  under  §  885.230  and  under 
§  885.425,  and  to  include  acquisitions 
With  rehabilitation  in  §  885.415  and 
§  885.420. 

Fair  Market  Rents 

Although  somewhat  lower  total  costs 
can  be  expected  in  projects  involving 
acquisitions  with  or  without  moderate 
rehabilitation  as  compared  to  new 
construction  or  substantial 
rehabilitation  projects,  savings  would  be 
minimal  with  regard  to  financing, 
operating  and  other  costs.  Accordingly, 
for  projects  acquired  with  or  without 
moderate  rehabilitation,  the  fair  market 
rent  is  being  established  as  75  percent  of 
the  published  fair  market  rent  for  new 
construction  and  substantial 
rehabilitation  projects.  For  such 
acquisition  projects,  §  885.210  is  being 
amended  to  require  a  statement  by  the 
Borrower  that  gross  rents  will  not 
exceed  the  applicable  fair  market  rents 
(75  percent  of  published  rents  for  new 
construction  and  substantial 
rehabilitation  projects)  by  more  than  the 
amount  permitted  under  §  880.204(b)(1) 
or  §  881.204(b)(1).  The  references  to  the 


new  construction  and  substantial 
rehabilitation  regulations  in  §  885.210 
are  being  changed  to  §§  880.204(b)(1) 
and  881.204(b)(1)  because  those 
■provisions  have  been  revised  and 
renumbered. 

Cost  Limits  Per  Family  Unit 

Although  no  changes  in  cost  linuls  per 
family  unit  are  proposed  for  acquisition 
with  or  without  moderate  rehabilitation, 
it  is  anticipated  that  with  gross  rents 
limited  to  75  percent  of  the  FMRLs  for 
New  Construction  and  Substantial 
Rehabilitation,  costs  per  family  unit  in 
acquisitions  with  or  without  moderate 
rehabilitation  would  have  to  be 
substantially  lower  than  for  projects 
where  the  estimated  cost  of  the 
rehabilitation  is  at  least  25  percent  of 
the  estimated  value  of  the  project  after 
rehabilitation  to  be  economically 
feasible. 

The  Secretary  has  determined  that 
this  interim  rule  is  noncontroversial  in 
nature  and  that  it  is  in  the  public 
interest  to  make  the  amendments 
contained  in  this  rule  effective  for 
applicants  who  responded  to  the  Fiscal 
Year  1982  Invitation  for  Section  202 
applications.  Offering  an  opportunity  for 
public  comment  prior  to  the  effective 
date  of  this  rule  would  cause  a 
significant  delay  in  implementation  of 
the  amendments.  Since  the  application 
period  ended  on  June  30.  1982,  the 
Secretary  has  determined  that  providing 
an  opportunity  for  a  prior  public 
comment  period  would  be  impracticable 
and  contrary  to  the  public  interest  and 
that  there  is  good  cause  for  publishing 
this  amendment  as  an  interim  rule, 
without  a  prior  public  comment  period. 
However,  interested  persons  are  invited 
to  submit  comments  for  a  45-day  period 
following  publication  of  the  interim  rule. 
and  all  comments  received  will  be 
considered  by  HUD  in  the  development 
of  a  final  rule  on  this  subject. 

In  addition,  the  Chairman  and 
Ranking  Minority  Members  of  the 
Senate  Committee  on  Banking.  Housing, 
and  Urban  Affairs,  and  the  House 
Committee  on  Banking,  Finance  and 
Urban  Affairs  have,  upon  the 
Secretary's  request,  granted  waivers  of 
the  requirements  of  Section  7(ol(3)  of  the 
Department  of  HUD  Act  (42  U  S.C. 
3535(o)(3)),  which  provides  for  a  delay  in 
effectiveness  of  rules  for  a  period  of  30 
calendar  days  of  continuous  session  of 
Congress  after  publication,  unless  so 
waived.  Accordingly,  the. interim  rule  is 
being  published  for  immediate  effect. 
A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implements  Section  102(2)(C)  of  the 


National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk  at  the 
above  address. 

This  rule  does  not  constitute  a  "majiir 
rule  "  as  that  term  is  defined  in  Section 
1(b)  of  the  Executive  Order  12291  on 
Federal  Regulation  issued  on  February 
17.  1981.  Analysis  of  the  rule  indicates 
that  it  does  not:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million  or 
more:  (2)  cause  a  major  increase  in  cost 
or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b)  (the  Regulatory  Flexibihty  Act), 
the  undersigned  hereby  certifies  that 
this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  is  listed  at  47  FR  48426  as 
item  H-40-ei  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  October  28, 1982,  pursuant 
to  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

(The  Catalog  of  Federal  Domestic  Assistance 
program  number  is  14.157) 

List  of  Subjects  in  24  CFR  Part  885 

Aged,  Grant  programs.  Housing  and 
community  development.  Handicapped. 
Loan  programs.  Housing  and  community 
development.  Low-  and  moderate- 
income  housing. 

PART  885— [AMENDED] 

Accordingly,  the  Department  is 
amending  24  CFR  Part  885  as  follows; 

1.  By  revising  §  885.1(b}  to  read  as 
follows: 

§885.1     Purpose  and  policy 
•  •  •  t  • 

(b)  Genera! Policy  A  loan  made 
pursuant  to  this  Part  shall  be  used  to 
finance  the  construction  or  the 
substantial  rehabilitation  of  residential 
projects  for  the  elderly  or  the 
handicapped,  or  for  the  acquisition  of 
existing  housing  and  related  facilities, 
including  the  moderate  rehabilitation 
thereof  for  group  homes  for  the 
nonelderly  handicapped.  Consistent 
with  Congressional  directives  slated  in 
the  Housing  and  Community 
Development  t\c\  of  19~7,  these 


/ 
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regulations  have  been  developed  to 
consolidate  the  application 
requirements  of  both  Section  202  and 
Section  8.  Therefore,  projects  which 
meet  the  requirements  of  the  Section  202 
program  shall  be  deemed  to  have  met 
the  requirements  for  housing  assistance 
payments  under  the  Section  8  Housing 
Assistance  Payments  Program  as 
provided  in  the  U.S.  Housing  Act  of 
1937,  as  amended. 

2.  By  adding  a  definition  of 
"acquisition  with  or  without  moderate 
rehabilitation"  to  §  885.5,  Definitions,  to 
read  as  follows: 

§  M5.5    Definftions.  ' 

As  used  in  this  part — 
Acquisition  With  or  Without 
Moderate  Rehabilitation  means 
acquisition  of  existing  housing  and 
related  facilities  to  be  used  as  group 
homes  for  the  nonelderly  handicapped, 
which  may  include  in  the  development 
cost  not  more  than  $3,000  per  unit,  or  not 
more  than  15  percent  of  the  loan 
amount,  whichever  is  greater,  for  the 
moderate  rehabilitation  thereof, 
including  expenditures  for  the 
rehabilitation,  alteration,  conversion,  or 
improvement  of  the  housing  and  related 
facilities. 

*  •         •         *         ♦ 

3.  By  revising  the  definition  of 
"Construction"  contained  in  §  Q85.5.  to 
read  as  follows: 

♦  *  «  •  • 

Construction  means  the  erection  or 
substantial  rehabilitation  of  structures 
for  Housing  and  Related  Facilities.  In 
the  case  of  group  homes  for  the 
nonelderly  handicapped,  this  term  also 
means  acquisition  of  existmg  housmg 

with  or  without  moderate  rehabilitation. 

*  •         *         *         • 

4.  By  revising  the  definition  of 
"Development  Cost"  contained  in 
§  885.5,  fo  read  as  follows: 

*  •         *         *         • 

Development  Cost  means  the  cost  of 
construction  or  substantial 
rehabilitation  of  Housing  and  Related 
Faciiit!Ps.  and  of  the  land  on  which  they 
are  located,  including  necessary  site 
improvements  and  such  other  expenses 
as  may  be  determined  by  the  Assistant 
Secretary  to  be  properly  attributable  fo 
the  capital  cost  of  the  construction  or 
substantial  rehabilitation  of 
development  of  the  Housing  and  Related 
Facilities.  In  the  case  of  group  homes  for 
the  nonelderly  handicapped,  this  term 
also  means  the  cost  of  acquiring  existing 
housing  and  related  facilities  and  the 
cost  of  rehabilitation,  alteration, 
conversion  or  improvement,  includi.'-ig 
the  moderate  rehabilitation  thereof. 


5.  By  revising  the  definition  of 
"Housing  and  Related  Facilities" 
contained  in  §  885.5,  to  read  as  follows: 

*  »  *  •  « 

Housing  and  Related  Facilities  means 
rental  or  cooperative  housing  structures 
constructed  or  substantially 
rehabilitated  ,is  permanent  residences 
for  use  by  elderly  or  handicapped 
families,  or  acquired,  with  or  without 
moderate  rehabilitation,  for  use  by 
nonelderly  families  as  group  homes,  and 
int;]udes  structures  suitable  for  use  by 
fdmilies  residing  in  the  project  or  in  the 
area  such  as  cafeterias  or  dining  halls, 
community  rooms  or  buildings,  or  other 
essential  service  facilities.  In  the  case  of 
acquisitions  with  or  without  moderate 
rehabilitation,  at  least  3  years  must  have 
elapsed  from  the  later  of  the  date  of 
completion  of  the  project  or  beginning  of 
occupancy  to  the  date  of  the  application 
for  a  Section  202  fund  reservation. 
"lliiusing  and  Related  Facilities"does 
not  include  nursing  homes,  hospitals  or 
intermediate  and  transitional  care 
facilities. 

***** 

6.  By  revising  §  885.21 0(a)(13),  the 
introduction  to  paragraph  (a)(23],  and 
paragraph  (a)[23)  (iv)  and  (vii),  to  read 
as  follows: 

§  &85.210    Contents  of  applications. 


(13)  Satisfactory  evidence  that  the 
Borrower  has  the  necessary  legal 
authority  to  finance,  acquire  (with  or 
without  moderate  rehabilitation). 
construct  or  substantially  rehabilitate 
and  maintain  the  project,  and  to  apply 
for  and  receive  the  proposed  loan,  that  if 
meets  any  requirements  as  fo  corporate 
organization,  and  that  it  has  authority  fo 
enter  info  such  contract  obligation  and 
execute  such  security  documents  as  may 
be  required  by  HUD. 

*  ■  *  •  » 

(23)  In  the  case  of  projects  to  be 
developed  for  the  elderly,  the  following 
specific  information  with  respect  to  the 
proposed  project  (such  information  also 
is  to  be  provided  for  projects  proposed 
for  the  handicapped  as  soon  as  the  site 
IS  specified): 

(iv)  Evidence  that  the  proposed 
acquisition,  construction  or 
rehabilitation  is  permissible  under 
applicable  zoning  ordinances  or 
regulations,  or  a  statement  of  the 
proposed  action  to  make  the  acquisition, 
construction  or  rehabilitation 
permissible  and  the  basis  for  belief  that 
such  action  will  be  completed 
successfully  prior  to  the  receipt  of  the 
conditional  commitment  for  direct  loan 


,JMI 


financing  (e.g.,  a  summary  of  the  results 
of  any  recent  requests  for  rezoning  on 
land  in  similar  zoning  classifications 
and  the  time  required  for  such  rezoning, 
preliminary  indications  of  acceptability 

from  zoning  bodies,  etc.). 

•  *         *         *         ft 

(vii)  A  statement  that  gross  rents 
(contract  rents  plus  any  utility 
allowance)  will  not  exceed  the 
applicable  fair  market  rents  by  more 
than  the  amount  allowed  under  Section 
880.204(b)(1)  or  Section  881.204(b)(1).  For 
new  construction  and  substantial 
rehabilitation  projects,  the  applicable 
fair  market  rents  are  those  published  in 
Part  888,  Schedule  A.  For  projects  that 
are  acquired  with  or  without  moderate 
rehabilitation  for  group  homes  for  the 
nonelderly  handicapped,  the  applicable 
fair  market  rents  are  75  percent  of  the 
Schedule  A  fair  market  rents. 

•  •         *         *         * 

7.  By  revising  the  introductory 
paragraph  of  §  885.215  fo  read  as 
follows: 

§  865.215    Limitation  on  numbers  of  units. 

No  organization  shall  participate  as 
Sponsor,  Co-Sponsor,  or  Borrower  in  the 
filing  of  an  application  qr  applications 
for  a  reservation  of  Section  202  funds  in 
a  single  Region  in  a  single  fiscal  year  in 
excess  of  that  necessary  fo  finance  the 
construction,  substantial  rehabilitation, 
or  acquisition,  with  or  without  moderate 
rehabilitation,  of  300  units  of  housing 
and  related  facilities. 
***** 

8.  By  revising  §  885.220(d)(5)  to  read 
as  follows: 

§  885.220    Review  of  application  for  fund 
reservation. 

***** 

(d)  •   •  * 

(5)(i)  Prior  to  the  selection,  the  field 
office  shall  complete  an  environmental 
review  in  compliance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  related  authorities  in  24  CFR  Part  50. 
Prior  to  selection,  the  field  office  shall 
determine  whether  the  proposed  site  is 
in  compliance  with  Executive  Order 
11988,  Floodplain  Management,  and 
Executive  Order  11990,  Wetlands 
Protection. 

(ii)  No  financial  assistance  shall  be 
approved  for  acquisition,  construction, 
reconstruction,  repair,  or  improvement 
of  a  building  located  in  an  area  that  has 
been  identified  by  the  Federal 
Emergency  Management  Agency  as 
having  special  flood  hazards  unless  the 
community  in  which  the  area  is  situated 
is  participating  in  the  National  Flood 
Insurance  Program  and  the  regulations 
thereunder  (44  CFR  Parts  59-79)  or  less 
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than  a  year  has  passed  since  FEMA 
notification  regarding  such  hazards,  and 
flood  insurance  on  the  structure  is 
obtained  in  compliance  with  Section 
102(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L.  93-234,  42  U.S.C. 
41)01  et  seq.). 
■         *         *         ♦         ♦ 

9.  By  revising  §  885.230  to  read  as 
follows: 

§  S85.230    Duration  of  Section  202  fund 
reservations. 

The  Field  Office  Manager/Supervisor, 
subject  to  the  approval  of  the  Assistant 
Secretary,  may  cancel  a  fund 
reservation  at  any  time  if  it  can  be 
established  that  the  Borrower  is  not 
making  satisfactory  progress  toward  the 
start  of  construction,  rehabilitation,  or 
acquisition,  and  shall  cancel  any 
reservations  of  Section  202  loan  funds 
for  projects  for  which  the  construction, 
substantial  rehabilitation,  or  acquisition 
with  or  without  moderate  rehabilitation, 
is  not  commenced  within  the  eighteen- 
month  period  following  issuance  of  the 
Notice  of  Section  202  Fund  Reservation, 
unless  an  extension  of  time,  not  to 
exceed  six  months,  is  requested  of  and 
granted  by  the  Field  Office  Manager/ 
Supervisor. 

10.  By  revising  §  885.415(n)  and  (p)  to 
read  as  follows: 

§885.415    Requireinents  prior  to  initial 
loan  closing. 

•  *         *         ♦         * 

(n)  Assurance  of  Completion  of 
Construction  or  Moderate  or  Substantial 
Rehabilitation  Contract  in  the  form  of  50 
percent  Performance  and  Payment  Bond 
or  a  cash  escrow  in  the  amount  of  25 
percent  of  total  construction  or 
rehabilitation  cost. 

•  •  *  ♦  • 

Ip)  A  Contractor's  and  Subcontractor 
Certification  Concerning  Labor 
Standards  and  Prevailing  Wage 
Requirements,  except  for  loans  involving 
Acquisitions  Without  Moderate 
Rehabilitation. 

11.  By  revising  §  885.420(b)  to  read  as 
follows: 

§  885.420    Loan  disbursement  procedures. 

.         *         *         *         * 

(b)  All  disbursements  to  the  Borrower 
shall  be  made  on  a  periodic  basis  in  an 
amount  not  to  exceed  the  HUD- 
approved  cost  of  portions  of 
construction  or  rehabilitation  work 
completed  and  in  place  (except  as 
modified  in  paragraph  (d)  of  this 
section),  minus  the  appropriate 
holdback,  as  determined  by  the  field 
office. 

12.  By  revising  the  title  of  §  885.425 
and  paragraph  (a)  to  read  as  follows: 


§  885.425    Completion  of  acquisition  wtth 
or  without  moderate  relial>ilitation, 
construction  or  sut>stantial  reftat>iitation, 
execution  of  HAP  contract,  and  cost 
certification  and  approvals  by  HUD. 

(a)  The  requirements  for  completion  of 
acquisitions  with  or  without  moderate 
rehabilitation,  construction  or 
substantial  rehabilitation  and  approvals 
by  HUD  shall  be  satisfied  by  the 
Borrower  prior  to  submission  of  a  final 
requisition  for  disbursement  of  loan 
proceeds. 
***** 

(Sec.  202.  Housing  Act  of  ig.SB.  12  US  C. 
1701q;  sec.  7(d).  Department  of  Housing  and 
Urban  Development  Act  42  U.S.C.  3535(d)) 

Dated:  September  20,  1982. 
Philip  Abrams, 

Genera/  Deputy  Ass:stanl  Secretary  far 
Housing-Deputy  Federal  Housing 
Commissioner. 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  194,  250,  and  251 
IT.D.  ATF-116,  Ref:  Notice  No.  383! 

Elimination  of  Certain  Public  Use 
Forms  and  Adjusted  Interest  Rates 
Applicable  to  Special  Tax 

agency:  Bureau  of  Alcohol,  Tobacco 

and  Firearms,  Treasury. 

ACTION:  Final  rule.  Treasury  decision. 


SUMMARY:  This  final  rule  amends  the 
regulations  pertaining  to  retailers. 
wholesalers,  and  importers  of  alcoholic 
beverages.  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  (.'\TF)  is 
eliminating  certain  required  Government 
forms,  records,  and  reports  in  favor  of 
utilizing  the  dealer's  and  importer's 
accounting  and  recordkeeping  systems 
to  the  extent  that  these  systems 
accurately  account  for  all  receipts  and 
dispositions  of  distilled  spints.  ATF  will 
place  strong  emphasis  on  the  integrity 
and  utilization  of  the  dealer's 
commercial  records  and  supporting 
summary  records  in  lieu  of  the 
previously  required  Government  records 
and  reports. 

EFFECTIVE  DATE:  December  16.  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  P.  Blake,  Research  and 
Regulations  Branch,  Bureau  of  Alcohol 
Tobacco  and  Firearms,  Washington.  DC 
20226,  202-566-7626. 
SUPPLEMENTARY  INFORMATION:  The 
specific  changes  will:  (1)  Eliminate  two 
public  use  forms  and  the  daily 


recapitulation  record  prepared  by 
wholesale  liquor  dealers,  (2)  provide  for 
a  new  monthly  summary  report  of 
receipts  and  disposition  to  be  prepared 
by  wholesale  liquor  dealers  only  when 
required,  in  writing,  by  the  regional 
regulatory  administrator,  (3)  eliminate 
the  requirement  for  a  consignee 
wholesale  liquor  dealer  to  serially 
number  records  of  receipt.  (4)  eliminate 
the  requirement  for  wholesale  liquor 
dealers  ta  mark  records  of  receipt  and 
disposition  "Government  File  Copy", 
and  (5)  prn\  ide  a  means  for  all  retail 
dealers  to  make  application  for 
permission  to  maintain  required  records 
of  receipt  off-premises.  In  addition,  this 
final  rule  provides  for  annual 
adjustments  to  interest  rates  and 
announces  the  new  adjusted  interest 
rate  of  20  percent  which  the  lntern.il 
Revenue  Service  charges  on  lax 
underpayments  and  pays  on  tax 
overpayments.  The  new  adjusted 
interest  rate  effective  February  1.  1982. 
was  caused  b\  a  change  to  section 
6621  (b)  of  the  Internal  Revenue  Code  of 
1954  by  Public  Law  97-34  (Economic 
Recovery  Tax  Act  of  1981).  In  particular, 
the  change  in  interest  rates  from  12  to  20 
percent  applies  to  retailers,  wholesalers, 
importers  and  certain  other  individuals 
dealing  in  or  using  alcoholic  beverages. 
who  are  required  to  pay  special 
(occupational)  tax.  After  1982  all 
adjustments  to  interest  rates  will  be 
effecti\-p  on  |dnuar\'  first  of  each  year. 

SUPPLEMENTARY  INFORMATION: 

Background 

A.  Relating  to  Forms,  Records  and 
Reports 

On  September  18,  1981,  the  Bu.-eau  ol 
Alcoffol,  Tobacco  and  Firearms  (A'Tf') 
published  a  notice  of  proposed 
rulemaking,  .No  383,  in  the  Federal 
Register  (46  FR  46,14").  which  proposed 
to  amend  Parts  194,  250  and  251  of  27 
CFR.  The  comment  period  for  this  notice 
closed  on  December  17,  1981  This  notice 
proposed;  (1)  To  eliminate  two  public 
use  forms  required  to  be  prepared  and 
submitted  by  wholesale  dealers  and 
importers  of  distilled  spiritfe  (ATF  Form 
52.'\  and  52B  (5170,9),  Wholesale  Liquor 
Dealer's  Report  of  Receipts — \\hi)l(>s.il(' 
Liquor  Dealer's  Report  of  Disposals  an(i 
ATY  Form  338  (5110.48),  Wholesale 
Liquor  Dealer's  Semiannual  Report)  (2) 
to  eliminate  the  requirement  for 
wholesale  liquor  dealers  to  maintain  the 
diiily  recapitulation  record  on  all 
receipts  and  dispositions  of  distilled 
spirits,  (3)  to  require  a  new  monthK' 
summary  report  of  receipts  and 
dispositions  of  distilled  spirits  only 
when  required,  in  writing,  by  the 
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regional  regulatory  administrator,  and 
(4)  to  eliminate  the  requirement  for  a 
consignee  wholesale  liquor  dealer  to 
enter  a  separate  serial  number  on  each 
receiving  invoice. 

Since  the  information  which  was 
contained  on  the  two  public  use  forms 
and  the  recapitulation  record  is 
available  to  ATF  in  the  dealer's 
accounting  and  recordkeeping  systems, 
ATF  decided  to  eliminate  the  required 
records  and  instead,  rely  on  the  dealer's 
commercial  records  which  are  a  part  of 
the  recordl<£eping  and  accounting 
systems.  It\vas  concluded  that  the 
revenue  would  not  be  jeopardized  by 
the  elimination  of  these  records. 

B.  Relating  to  Adjusted  Interest  Rates, 
as  Prescribed  in  Section  6621  (b J  of  26 
U.S.C. 

Under  the  provisions  of  section 
6621(b)  of  26  U.S.C,  as  amended  by 
section  711.  Pub.  L.  97-34  (Economic 
Recovery  Tax  Act  of  1981),  the 
Commissioner  of  Internal  Revenue 
published  Revenue  Ruling  81-260  in 
Internal  Revenue  Bulletin  No.  1981-44, 
on  November  2, 1981,  which  adjusted 
the  interest  rate  from  12  to  20  percent 
charged  on  certain  tax  underpayments 
and  paid  on  overpayments.  The  adjusted 
interest  rate  is  effective  February  1, 
1982,  and  applies  to  amounts 
outstanding  on  that  date  or  arising 
thereafter. 

Previously,  section  6621(b)  of  26 
U.S.C.  only  provided  for  adjusting 
interest  rates  every  two  years.  The 
Economic  Recovery  Tax  Act  of  1981 
(Pub.  L  97-34)  amended  section  6621(b) 
of  26  U.S.C.  and  now  provides  for  an 
annual  adjustment  of  the  interest  rate,  to 
be  effective  1  January  of  each  year  after 
1982.  This  new  law  provides  that  the 
interest  rate  shall  be  set  by  October  15 
and  is  based  on  100  percent  of  the 
average  prime  rate  for  the  preceding 
September. 

Comments 

In  response  to  Notice  No.  383,  ATF 
received  three  comments.  These 
comments  were  received  from:  (1) 
United  Vintners,  Inc.,  (2)  Somerset 
Importers,  Ltd.,  and  (3)  Wine  and  Spirits 
Wholesalers  of  America,  Inc.  (WSWA). 
All  of  the  comments  fully  supported  the 
proposal  to  eliminate  the  two  public  use 
forms.  Two  of  the  comments  specifically 
supported  the  proposals  to  eUminate  the 
daily  recapitulabon  record  and  create  a 
new  monthly  summary  report. 

The  WSWA  comment  also 
recommended  additional  amendments 
to  Part  194  as  follows:  (1)  Amend 
§  194.235  (previously  §  194.240)  to 
eliminate  the  requirement  for  wholesale 
liquor  dealers  to  stamp  records  of 


receipt  and  disposition  "Government 
File  Copy",  and  (2)  eliminate  the 
requirement  for  wholesale  Hquor  dealers 
to  maintain  separate  Government  files 
for  records  of  receipt  and  disposition. 

Based  on  the  comments  and 
recommendations  received  in  response 
to  Notice  No.  383  the  following  actions 
are  incorporated  into  this  final  rule: 

fl)  Elimination  of  the  Daily  Wholesale 
Liquor  Dealer's  Report  of  Receipts — 
Wholesale  Liquor  Dealer's  Report  of 
Disposals.  ATF  Form  52A  and  52B 
(5170.9). 

(2)  Elimination  of  the  Wholesale 
Liquor  Dealer's  Semi-annual  Report, 
ATF  Form  338  (5110.48). 

(3)  Elimination  of  the  requirement  for 
wholesale  liquor  dealers  to  enter  a 
separate  serial  number  on  records  of 
receipt. 

(4)  Elimination  of  the  requirements  for 
wholesale  liquor  dealers  to  maintain  a 
daily  recapitulation  record  of  receipts 
and  dispositions. 

(5)  Elimination  of  the  requirement  for 
wholesale  liquor  dealers  to  prepare  and 
file  ATF  Form  338  (5110.48)  and,  in  lieu 
of  this  form  and  the  daily  recapitulation 
record,  provide  for  a  new  monthly 
summary  report  which  would  only  be 
prepared  when  specifically  required  by 
the  regional  regulatory  administrator. 
When  required  by  the  regional 
regulatory  administrator,  the  monthly 
summary  report  would  show  the  daily 
receipts  and  disposition,  however,  a 
wholesaler  may  file  an  application  to 
post  this  report  on  less  frequent 
intervals  than  daily. 

(6)  Elimination  of  the  requirements,  as 
recommended  by  the  WSWA,  for 
wholesale  dealers  and  importers  of 
distilled  spirits  to  mark  records  of 
receipt  and  disposition  "Government 
File  Copy",  and  to  maintain  separate 
Government  files  for  these  records. 

(7)  Under  the  Department  of  the 
Treasury's  Regulatory  Improvement 
Implementation  Program,  ATF  received 
an  employee  suggestion  to  amend  27 
CFR  194.234  (previously  5  194.239)  by 
hberalizing  the  records  maintenance 
requirements  for  retail  liquor  dealers. 
Currently,  a  '•etail  dealer  who 
exclusively  retails  wine  and/or  beer  for 
off-premises  consumption  may  file  an 
application  for  permission  to  maintain 
records  of  receipt  at  another  premises 
under  its  control.  This  option  was 
provided  to  accommodate  multilocation 
retail  stores  which  often  have  a 
centralized  recordkeeping  location.  It 
was  suggested  that  §  194.234  be 
liberalized  to  provide  retail  dealers  in 
distilled  spirits  the  same  option  of 
maintaining  records  of  receipt  at 
another  location.  It  was  further 
suggested  that  this  section  be  amended 


to  apply  to  both  the  sale  of  alcoholic 
beverages  for  on-premises  or  off- 
premises  consumptioo.  The  option  to 
maintain  records  of  receipt  at  another 
location  would  be  limited  to  the 
jurisdiction  of  a  regional  regulatory 
administator.  ATF  is  accepting  and 
incorporating  this  suggestion  into  the 
final  regulations. 

Other 

Because  of  the  enactment  of  Public 
Law  97-34  (Economic  Recovery  Tax  Act 
of  1981,  August  13  1981)  which  amended 
section  6621(b)  of  the  Internal  Revenue 
Code  of  1954.  ATF  is  revising  §  194.110 
of  27  CFR. 

Due  to  the  prohferation  of  interest 
rates  which  vary  from  year  to  year,  it  is 
determined  to  be  no  longer  feasible  to 
publish  the  complete  list  of  applicable 
interest  rates  and  effective  dates  in 
§  194.110.  Continued  publication  of  this 
complete  list  would  require  §  194.110  to 
be  amended  annually  because  of  the 
new  requirements  contained  in  26  U.S.C. 
6621(b). 

As  revised,  §  194.110  will  no  longer 
list  the  applicable  interest  rates,  but  will 
merely  describe  the  method  by  which 
interest  rates  are  adjusted  and  the 
source  from  which  specific  information 
on  applicable  rates  can  be  obtained. 

Regulatory  Flexibility  Act 

The  notice  of  proposed  rulemaking 
which  resulted  in  this  final  rule 
contained  a  certification  under  the 
provisions  of  section  3  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  that  if 
promulgated  as  a  final  rule,  it  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  the  requirement  contained  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
604)  for  a  final  regulatory  flexibility 
analysis  shall  not  apply  to  this  final  rule. 

Executive  Order  12291 

It  has  been  determined  that  this  final 
regulation  in  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291  of 
February  17, 1981,  because  it  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  it  will  not  result  in 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based,  enterprises  in  domestic  or  export 
markets. 
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List  of  Subjects 

27  CFR  Part  194 

Alcohol  and  alcoholic  beverages. 
Authority  delegations.  Beer,  Claims, 
Excise  taxes,  Exports,  Labeling,  Liquors, 
Packaging  and  containers.  Penalties, 
Reporting  requirements.  Wine. 

27  CFR  Part  250 

Administrative  practice  and 
procedures.  Alcohol  and  alcoholic 
beverages.  Authority  delegations.  Beer, 
Customs  duties  and  inspection, 
Electronic  funds  trtmsfer,  Liquors, 
Packaging  and  containers.  Reporting 
requirements.  Surety  bonds. 
Transportation,  U.S.  possessions.  Wine. 

27  CFR  Part  251 

Administrative  practice  and 
procedures.  Alcohol  and  alcoholic 
beverages.  Authority  delegations.  Beer. 
Customs  duties  and  inspection.  Excise 
taxes,  Imports,  Labeling,  Liquors, 
Packaging  and  containers.  Perfume, 
Reporting  requirements.  Transportation. 
Wine. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Norman  Blake,  Research 
and  Regulations  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms. 
I  lowever,  personnel  from  other  offices 
of  the  Bureau  and  from  the  Treasury 
Department  participated  in  developing 
this  document,  both  in  matters  of 
substance  and  style. 

Authority 

Accordingly,  under  the  authority 
contained  in  26  U.S.C.  7805  (68  Stat.  917), 
27  CFR  Parts  194,  250  and  251  are 

amended  as  follows; 

PART  194— LIQUOR  DEALERS 

Paragraph  1.  The  table  of  sections  in 
27  CFR  Part  194,  Subpart  O  is  amended 
by  changing  the  title  of  §  194.230  from 
■Recapitulation  Records"  to  ""Monthly 
Summary  Report";  removing  §§  194.231, 
194.234  through  194.237  and  194.244:  and 
redesignating  §§  194.232  as  194.231. 
194.233  as  194.232,  194.238  and  194.239 
as  194.233  and  194.234,  respectively, 
194.240  as  194.235  and  changing  the  title 
of  the  section  from  "Time  and  Manner  of 
filing  records  of  receipt  and  disposition  " 
to  "Fihng".  and  redesignating  §§  194.241 
through  194.243  as  194.236  through 
194,238,  respectively,  and  §§  194.245 
through  194.247  as  194.239  through 
194.241,  respectively.  As  amended,  the 
table  of  sections  for  27  CFR  Part  194. 
Subpart  O  reads  as  follows: 


Subpart  O— PresciitMd  Records  and 
Reports,  and  Posting  of  Signs 

Wholesale  Dealers'  Records  and  Reports 

*  «  •  *  • 

194.230  Monthly  summary  report. 

194.231  Conversion  between  metric  and  t '  S 
units. 

194  232     Discontinuance  of  bnsiness 
194,233    Requirements  when  wholesale 

dealer  in  liquors  maintains  a  retail 

department. 

Retail  Dealer's  Records 

19-4  234    Requirements  for  retail  dealers. 

Files  of  Records  and  Reports 

194235     Filing. 

194.236  Place  of  filing.        ' 

Period  of  Retention 

194.237  Retention  of  rerords  and  files. 

194.238  Photographic  copies  of  records. 

Posting  of  Signs 

194.239  Sign  of  wholesale  dealer  in  Liqutirs 

194.240  Display  of  false  sign. 

194.241  Other  dealprs;  no  si,b;i  rpquired. 

-  •  ♦  *  * 

Par.  2.  Section  194.110  is  revised  to 
replace  references  to  specific  interest 
rates  with  a  reference  to  the  method  by 
which  adjusted  interest  rates  are 
deti'rr-.ined  by  law.  As  revised,  §  194  110 
ipads  .T?  follows; 

§  194.1 10    Interest  on  unpaid  tax. 

(a)  General.  Interest  is  Jiie  on  unpaid 
special  tax  from  the  date  the  tax  was 
roqiiirrd  to  be  paid  to  the  dale  paui. 
Interest  shall  be  charged  for  each  day  at 
the  rate  prescribed  by  law  in  efteci  on 
that  day. 

(b)  Adjusted  interest  rates.  Adjusted 
interest  rates  are  announced  by  the 
Commissioner  ot  Internal  Revenue  not 
later  than  October  15  of  any  year,  in 
accordance  with  variations  in  the  prime 
interest  rate  during  September  of  that 
year,  as  prescribed  by  26  U.S.C.  6621(b). 
The  regional  regulatory  administrator 
will  provide  information,  when 
requested,  regarding  interest  rates 
applicable  to  specific  time  periods. 

(Sec.  7,  Pub.  L.  96-*25.  88  Stat.  2114  as 
amended  (26  U  S  C.  6621 );  68,'\  SlaL  817  [26 
U.S.C.  6601) ) 

S  194.193     I  Amended) 

Par.  3.  Sf  cfion  104.193  is  amended  by 
rhan"ing  the  section  reference  in  the 
labt  sentf'nce  from  "§  194.239"  to 
■■§  IPl.^.U," 

Par.  4.  Section  194,221  is  revised  by 
int.luding  the  recjuirfment  tor  wholesale 
dealers  to  prepare  and  file,  when  . 
ri'ijuired  by  the  regional  rpfJiilatory 
administrator,  a  monthly  summ;ir\' 
report  in  lieu  of  a  daily  recapituldUon 
record;  otiier  minor  editorial  change*  ire 


included.  As  revised.  §  194.221  reads  as 

follows; 

$  194.221     General  requirements  as  to 
distilled  spirits. 

Except  as  provided  in  §§  194.223  and 
194.224.  every  wholesale  dealer  in 
liquors  shall  keep  daily  records  of  the 
physicaTreceipt  and  disposition  of 
ilistilled  spirits,  as  prescribed  in 
§§  194,225  and  194.226.  When  required 
in  writing  by  the  regional  regulatory 
administrator,  dealers  shall  also  prepare 
and  file  a  monthly  summary  report 
totaling  the  daily  receipts  and 
disposition  of  djstilled  spints  as 
prescribed  in  §  194,230. 

(Sec,  201.  Pub.  I,  fl,S-B59,  "2Sl„l   1M2   ,,,- 
amended,  1395,  as  amenued  126  U.S.C.  5114. 
5555)) 

§  194.222    lAmended] 

Par.  5.  Section  194.222  is  amended  by 
chringmg  the  settion  refer-ence  in  the 
serdnd  sentence  from  "§  194.242"  to 
'§  194  237.' 

Par.  6.  Section  194.225  is  amended  by 
revising  paragraphs  (a)(2)  and  (b)  and 
the  authority  citation  to  read  as  follows; 

§  194. 2J5     Records  of  receipt 

(a)  •   *   * 

(2)  Date  of  receipt  (to  include  date  of 
inventory  for  recorded  gains), 

*  ♦        #        •        * 

(b)  Form  of  record.  The  record 
prescribed  by  paragraph  (a)  of  this 
section  Will  be  a  part  of  the  accountmg 
system  and  shall  consist  of  consignors' 
invoices  (or,  where  such  invoices  ate  not 
available  on  the  day  the  shipment  is 
received,  memorandum  receiving 
records  prepared  on  the  day  of  receipt  of 
distilled  spirits,  to  include  records  of 
inventory  for  recorded  gains),  and  credit 
memorandums  covering  distilled  spirits 
returned  to  tJie  dealer,  which  contain  all 
required  information. 

(Sec.  201,  Pub.  I..  8.V-859.  72  Stal.  1;J42  as 
amended,  1395.  as  amended  (26  U.S.C  .'>n4 
55551) 

Par.  7.  Section  194.226  is  amended  by 
revising  paragraphs  (a)(2)  and  (b)  and 
the  authority  citation  to  read  as  follows; 

§  194.226     Records  of  disposition. 

(a)  *  •  * 

(2)  Date  of  disposition  [to  include  date 
of  discovery  in  the  case  of  casualty, 
theft  or  recorded  in\  entory  los-^es), 

*  «         «         «         • 

(b)  Form  of  record.  The  record 
prescribed  by  paragraph  fa!  of  this 
section  will  be  part  of  the  accoiuiting 
system  and  shall  consist  of  wholesale 
dealer's  invoices  (or,  where  such 
invoices  are  not  available  a'  the  time  the 
spii'S  are  remo\>,'d.  m>  ;!>"•  ;indiini 
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shipping  records  prepared  at  the  time  of 
removal  of  the  distilled  spirits,  to 
include  date  of  discovery  in  the  case  of 
casualty,  theft  or  recorded  inventory 
losses)  which  contain  ail  required 
information.  *  *  * 

(Sec.  201.  Pub.  L  85-859.  72  Stat,  1342,  as 
amended,  1395,  as  amended  (28  L'.S.C.  5114. 
5555)) 

Par.  8.  Section  194.227  is  amended  by 
revising  the  third  and  fourth  sentences 
and  the  authority  citation  to  read  as 
follows: 

§  194.227    Cancelled  or  corrected  records. 

*  *   *  If  a  wholesale  dealer  in  liquors 
voids  an  invoice  for  any  reason,  the  file 
copy  prescribed  in  §  194.235  will  be 
marked  "Cancelled"  and  be  filed  as 
provided  in  that  section;  any  remaining 
copy  of  the  voided  invoice  will  be 
destroyed  or  similarly  cancelled  and 
filed.  If  a  new  invoice  is  prepared,  its 
serial  number  will  be  cross  referenced 
on  any  retained  copies  of  the  cancelled 
invoice. 

(Sec.  201.  Pub.  L.  85-859.  72  Stat.  1342,  as 
amended  (28  U.S.C.  5114)) 

Par.  9.  Section  194.230  is  revised  to 
read  as  follows: 

§  194.230    Monthly  summary  report 

(a)  Requirement.  Every  wholesale 
dealer  in  liquors  shall,  when  required, 
submit  to  the  regional  regulatory 
administrator,  a  monthly  summary 
report  of  the  total  quantities  of  all 
distilled  spirits  received  and  disposed  of 
daily  during  the  month  (including  the 
date  of  discovery  for  theft  casualty  and 
inventory  losses  and  inventory  gains). 
This  report  will  be  posted  by  the 
wholesaler  on  a  daily  basis.  If  there 
were  no  receipts  or  disposals  of  distilled 
spirits  during  the  month,  the  report  will 
be  marked  "No  Transactions  During 
Month."  This  report  will  be  filed  not 
later  than  the  15th  day  of  the  month 
following  the  report  period,  and  a  copy 
retained  by  the  dealer.  Upon  receipt  of 
an  application  the  regional  regulatory 
administrator  may  authorize  a  dealer  to 
post  the  report  less  frequently  until 
otherwise  notified.  The  regional 
regulatory  administrator's  authorization 
will  specify  the  intervals  at  which  the 
posting  will  be  accomplished,  but  not 
less  frequently  than  monthly. 

(b)  Form  of  report.  When  required,  the 
monthly  summary  report  may  be 
prepared  in  a  format  which  most 
conveniently  adapts  itself  to  the  dealer's 
accounting  and  recordkeeping  systems. 
In  addition  to  any  other  information 
shown  therein,  the  report  will  include 
the  daily  totals  of  all  distilled  spirits 
received  and  disposed  of,  including 
dispositions  caused  by  inventory. 


casualty  or  theft  losses  and  receipts 
caused  by  recorded  gains  in  inventory; 
and 

(1)  Daily  totals  of  all  bottled  spirits 
received  and  disposed  of,  recorded 
separately  by  wine  gallons,  or  liters, 

(2)  Daily  totals  of  all  bulk  spirits  in 
packages  received  and  disposed  of, 
recorded  separately  by  proof  gallons. 

|c)  Declaration.  When  required  to  be 
filed,  the  monthly  summary  report  will 
bear  the  following  declaration  signed  by 
the  dealer  or  an  authorized  agent: 

I  dpclare  under  the  penalties  of  perjury  that 
I  hdve  examined  this  report  and  to  the  best  of 
mv  knowledjje  and  belief,  it  is  true,  correct, 
and  complete,  and  is  supported  by  true, 
correct,  and  complete  records  which  are 
available  for  inspection. 

(d)  When  the  monthly  summary  report 
is  not  required  by  the  regional 
regulatory  administrator  to  be  filed, 
every  wholesale  dealer  in  distilled 
spirits  is  still  required  to  maintain  and 
make  available  for  review  by  ATF 
officers: 

fl)  Records  of  receipt,  required  by 
§  194,225; 

(2)  Records  of  disposition,  required  by 
§  194.226;  and 

(3)  Any  other  supporting  information 
or  documents  regarding  the  receipt  and 
disposition  of  distilled  spirits  which 
have  a  direct  bearing  in  determining  the 
completeness  and  accuracy  of  the 
accounting  and  recordkeeping  systems. 

(Act  of  August  16.  1954.  6«A  Stat.  749  (26 
U.S.C.  6065):  Section  201,  Pub.  L.  85-859,  72 
Sidt.  1342.  as  amended.  1348.  as  amended, 
1395,  as  amended  (26  U.S.C.  5114.  5146,  5555)) 

§194.231    [Removed.! 

$194,232  (Redesignated  as  §194.231] 

Par.  10.  Section  194.231  is  removed 
and  §  194.232  is  redesignated  as 
§194.231. 

Par.  11.  Section  194.233  is 
redesignated  as  §  194.232  and  revised  to 
read  as  follows: 

§  194.232    Discontinuance  of  business. 

When  a  wholesale  dealer  in  liquors. 
who  is  required  under  §  194.230  to  file  a 
monthly  summary  report,  discontinues 
business,  a  monthly  summary  report 
marked  "Final"  shall  be  filed  covering 
transactions  through  the  date  of 
discontinuance. 

(Sec.  201.  Pub.  L.  85-859.  72  Stat.  1342.  as 
amended,  1395,  as  amended  (26  U.S.C.  5114. 
5555)) 

§§  194.234.  194.235,  194.236.  and  194.237 
( Removed.  1 

Par.  12.  Sections  194.234. 194.235, 
194.236  and  194  237  are  removed. 


Par.  13.  Section  194.238  is 
redesignated  as  §  194.233  and  revised  to 
read  as  follows: 

§194.233    Requirements  when  a  wholesale 
dealer  in  liquors  maintains  a  retail 
department 

(a)  When  a  wholesale  dealer  in 
liquors  maintains  a  separate  department 
on  the  premises  for  the  retailing  of 
distilled  spirits,  and  the  retail  sales  of 
distilled  spirits  normally  represent  90 
percent  or  more  of  the  volume  of 
distilled  spirits  sold,  the  dealer  may 
"constructively"  receive  all  distilled 
spirits  in  the  retail  department.  Sales 
involving  a  wholesale  transaction  may 
be  "constructively"  sold  through  thp 
wholesale  department. 

(1)  Receipts.  In  lieu  of  maintaining 
and  preparing  the  records  required  by 
§§  194.225  and  194.226.  a  wholesale 
dealer  may  constructively  receive  all 
distilled  spirits  in  its  retail  department. 
In  this  case,  the  receiving  document  will 
serve  as  a  receipt  for  (through)  the 
wholesale  department  and  a  disposition 
(transfer)  to  the  retail  department.  The 
receiving  document  will  be  maintained 
by  the  retail  department,  as  required  by 
§  194.234. 

(2)  Dispositions.  In  lieu  of  the  records 
required  by  i  194.226.  a  wholesale 
dealer  may  constructively  sell  distilled 
spirits  from  its  retail  department  to  other 
dealers.  The  sales  invoice  or  bill  will  be 
filed  in  the  wholesaler's  disposition 
records  and  will  serve  as  a  record  of 
receipt  from  the  retail  department  and  a 
record  of  disposition  to  another  dealer. 

(b)  Except  as  provided  in  paragraph 
(a)  of  this  section,  a  wholesale  dealer 
shall  prepare  and  maintain  the  required 
records  of  receipt  and  disposition  as 
prescribed  in  §§  194.225  and  194.226. 
Transfers  between  the  wholesale  and 
retail  departments  will  be  treated  in  the 
same  manner  as  any  other  transaction 
involving  the  wholesale  department. 

(c)  When  required  by  §  194.230.  a 
wholesale  dealer  shall  prepare  and  file 
the  monthly  summary  report  of  actual  or 
constructive  receipts  and  dispositions  of 
all  distilled  spirits. 

(d)  Wholesale  and  retail  departments 
need  not  be  physically  separated. 

(Sec.  201.  Pub.  L  85-859,  72  Stat.  1342,  as 
amended.  1345,  as  amended,  1395,  as 
amended  (26  U.S.C.  5114,  5124,  5555)) 

Par.  14.  Section  194,239  is 
redesignated  as  §  194,234.  Paragraph  (a) 
of  §  194.234  is  amended  by  revising  and 
dividing  the  first  sentence  into  two 
sentences  to  read  as  follows: 

§  194.234    Requirements  for  retail  dealers. 

(a)  Records  of  receipt.  All  retail 
dealers  shall  keep  at  their  place  of 


Par.  15.  Si 

I'odpsignate 
eiiniinating 
cne  copy  of 
disposition 
to  maintain 
for  Ihese  rei 
reads  hs  fol 
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business  complete  records  of  all  distilled 

spirits,  wines,  or  beer  received  showing 
!1)  The  quantities  thereof.  (2)  from 
whom  received,  and  (3)  the  receiving 
ilat^'s.  The  regional  regulatory 
.uiministrator  may,  pursuant  to  an 
.ipplication  authorize  the  records  to  be 
maintained  at  another  business 
premises  under  the  control  of  the  same 
dealer  when  it  is  determined  that  such 
maintenance  will  not  cause  undue 
inconvenience  to  ATF  officers  desiring 
to  examine  such  records.  '   "   ' 

*  *  * 

Par.  15.  Section  194.240  is 
.edosignated  as  §  194.235  and  revised  by 
ehminating  the  requirements  to  mark 
one  copy  of  each  record  of  receipt  and 
disposition  '■Government  file  copy"  and 
to  maintain  a  separate  Government  file 
for  these  records.  As  re\'ised  §  194.235 
re.ids  as  follows: 

^  194  235     Filing. 

rhe  required  records  of  receipt  and 
disposition  of  all  distilled  spirits,  as 
prescribed  ia  §§  194.225  and  194.226, 
may  he  filed  in  accordance  u-ilh  the 
wholesaler's  regular  accounting  and 
recordkeeping  systems.  The  required 
records  shall  consist  of  the  dealer's  own 
file  copies  of  the  receiving  or  shipping 
'.".voices. 

(a)  Dealers  may  file  records  <^i  n  ceipt 
ii;d  disposition  in  accordance  with  their 
own  filing  system  as  long  as  the  filing 
system  systematically  and  accurately 
'ircounts  for  all  receipts  and 
dispo.siiions  of  distilled  spirits. 

:h)  The  required  records  of  receipt 
■  ind  disposition  will  be  filed  rot  later 
than  one  business  day  following  the 
date  the  transaction  occurred. 

(c)  Supporting  documents  tor  riMt'.pts 
iind  dispositions,  such  as  delivery 
receipts  and  bills  of  lading,  may  be  filed 
;n  accordance  with  the  wholesalers 
regular  accounting  and  reciudkeeping 
piactices. 

iSec.  201.  Pub.  L.  8,5-859,  72  Stat.  1342.  as 
niiRnded.  1395.  as  amended  126  ITS  C.  .5114, 

Par.  16.  Section  194.241  is 
redesignated  as  §  !94,2:<H  and  rp\isr'd  to 
read  as  follows: 

S  194.236     Place  of  filing. 

Prescribed  records  of  i.'i:eipt  and 
disposition  and  monthly  summary 
reports  required  by  §  194.230  will  be 
maintained  by  transaction  or  reporting 
date,  at  the  dealer's  place  of  business, 
1  he  Fegiorial  regulatory  administrator 
may,  pursuant  to  an  application. 
ii.jthorize  files,  or  an  individual  lile,  to 
be  maintained  at  another  business 
location  under  the  control  of  the  dealer, 
if  the  alternative  location  does  not  cause 


undue  inconvenience  to  ATF  offict^rs 
desiring  to  examine  the  files. 

|Ser  201.  Pub.  L  85-859,  72  Stat  1342.  as 

,iri,.n(i»'ti  (26U.S.C.  .5114)) 

§  194.242    IRedesignation  as  §  194.2371 

Par.  17.  Section  194.242  is 
redesignated  as  §  194.237. 

Par.  18.  Sec'ion  194  243  is 
redes'-gnated  as  §  194.2.38  and  revised  to 
re, id  as  follows: 

§  194.238     Photographic  copies  of  records. 

(a)  Gpnpral.  Dealers  may  record.  (  oia. 
or  reproduce  records  required  by  t!u^ 
pari.  Dealers  ma\  use  any  process 
whicn  accurately  reproduces  \\v.'  original 
record,  and  which  forms  a  durable 
medium  for  reproducing  and  preserving 
the  origninal  record. 

(b)  Copies  of  records  tnded  as 
original  records.  Whenever  records  are 
reproduced  under  'his  secfio'i,  the 
produced  records  will  be  preserved  in 
conveniently  accessible  files,  and 
provisions  will  be  made  for  examining, 
viewing,  and  using  the  reproduced 
record  the  same  as  d  it  w  ere  the  original 
record,  and  it  will  lie  treated  and 
considered  for  all  purposes  as  though  it 
were  the  original  record.  All  provisions 
of  law  and  regulations  applicable  to  the 
original  record  are  applicable  to  the 
reproduced  record.  As  used  in  this 
section,  "original  record  "  means  the 
record  required  by  this  part  to  be 
maintained  or  preserved  by  the  dealer, 
even  though  it  may  be  an  executed 
duplicate  or  other  copy  of  the  document. 

fSec.  201.  Pub.  L  85-859.  72  Stat.  1395,  as 
amended  (28  U.S.C.  5,555)) 

i  194.241     I  Removed] 

Par.  19.  Se.tior  194  244  and  the 
undesignated  center  headnote  preceding 
this  section  is  re:no\ed. 

*;§  194.245-194.247     I  Redesig  lated  as 
S§  194.239-194.2411 

Par,  20  Sections  194.245  through 
194,247  are  redesignated  as  §§  194,239 

through  194.241,  respectively. 

!i  194.271     (Amended) 

Par,  21.  Section  194  271.  paragraph  (c). 
IS  amended  by  changing  the  section 
references  in  the  last  sentence  from 
"§§  194,241  and  194  242  '  to  "§§  194.235 
and  194.237." 

PART  250--I  AMENDED! 

Par.  22.  The  table  of  sections  m  27 
CFR  Part  250,  Subparts  11  and  N  is 
amended  by  removing  §§  250.165  and 
250.274,  respectively.  The  undesignatt  d 
center  headnote.  "Procurement  of 
Forms  ".  preceding  these  sections  is  also 
Femo\E-d 


§:}2S0.165  and  250.274    (Removed I 

Par.  23.  Sections  250.1ti5  and  2.S0  274 
are  removed  along  with  the 
undesignated  rj>ntpr  headnote  pr"<-cdmg 
these  sectif.m':. 

Par.  24.  Sect-on  250,2~5  is  re-,-.-.--!  i)y 
ulmiinattng  the  requiremen's  tf>  <t\.:;-V 
one  copy  of  eac.h  record  of  r*'(  fi;-;  .ijid 
disposition  "Government  file  i  hmv'  .-nd 
to  maintain  a  separate  r"nvernrr'>iit  file 
for  these  records  in  a  sp"  if  »■  ^  -Mnner. 
A'i.  revised  §  250,275  reaas  as  loiiows: 

§  250.275     Filing. 

(a)  All  reci-rds  and  reports  reouired  by 
this  part  will  be  maintained  seji.t  ,(•■  !v. 
by  transaction  or  reporting  date,  at  the 
importers  place  of  business.  The 
regional  regulatory  administrator  may, 
pursuant  to  an  application,  authorize 
files,  or  an  individual  file,  to  be 
maintained  at  another  business  location 
under  the  control  of  the  importer,  it  the 
alternative  location  does  not  cause 
undue  inconvenience  to  ATF  or  Customs 
officers  desiring  to  examine  the  files  or 
delay  in  the  timely  submission  of 
documents. 

(b)  If  an  importer  conducts  wholesale 
operations,  one  legible  copy  of  each 
required  record  of  receipt  and 
disposition  shall  be  filed  not  later  than 
one  business  day  following  the  date  of 
transaction, 

(c)  If  an  importer  conducts  only  retail 
operations,  either  loose-leaf  or  book 
records  may  be  maintained  for  the  daily 
receipt  of  liquors  which  contain  all  the 
required  information. 

(d)  Supporting  documents,  such  as 
consignors'  invoices,  delivery  receipts, 
bills  or  lading,  etc.,  or  exact  copies  of 
the  same,  may  be  filed  in  accord. mce 
with  the  importer's  regular  accounting 
and  recordkeeping  practices. 

(Sec.  201.  Pub.  L.  85-859.  72  Slat.  1342,  as 
amended,  1,395.  as  amended  (26  U.S.C.  5114, 

5,5,55)) 

PART  251  — lAMENDEDl 

Par.  25.  The  table  of  sections  in  27 
CFR  Part  251.  Subpart  I  is  amended  by 
removing  §  251.135. 

?  251,135    IRemovedl 

Par,  26,  Section  251.135  is  removed. 

Par.  27.  Section  251.136  is  revised  by 
eliminating  the  requirements  to  mark 
one  copy  of  each  record  of  receipt  and 
disposition  "Government  file  copy"  and 
to  maintain  a  separate  Government  file 
for  these  records  in  a  specified  manner. 
.^s  rinised  5  251.136  reads  as  follows 

!;2S1.136     Filing. 

(aj  All  records  and  reports  required  by 
this  part  will  he  maintained  separately. 
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by  transaction  or  reporting  date,  at  the 
importer's  place  of  business.  The 
regional  regulatory  administrator  may. 
pursuant  to  an  application,  authorize 
files,  or  an  individual  file,  to  be 
maintained  at  another  business  location 
under  the  control  of  the  importer,  if  the 
altenative  location  does  not  cause 
undue  inconvenience  to  ATF  or  Customs 
officers  desiring  to  examine  the  files  or 
delay  in  the  timely  submission  of 
documents. 

(b)  If  an  importer  conducts  wholesale 
operations,  one  legible  copy  of  each 
required  record  of  receipt  and 
disposition  shall  be  filed  not  later  than 
one  business  day  following  the  date  of 
transaction. 

(c)  If  an  importer  conducts  only  retail 
operations,  they  may  maintain  either 
loose-leaf  or  book  records  of  the  daily 
receipt  of  liquors  which  contain  all  the 
required  information. 

(d)  Supporting  documents,  such  as 
consignors'  invoices,  delivery  receipts, 
bills  of  lading,  etc.,  or  exact  copies  of 
the  same,  may  be  filed  in  accordance 
with  the  importer's  regular  accounting 
and  recordkeeping  practices. 

(Sec.  201,  Pub.  L  85-^9,  72  Stat.  1342.  as 
amended.  1395.  as  amended  (26  U.S.C.  5114. 
5555)) 

Signed;  August  31.  1982. 
W.  T.  Drake. 
Acting  Director. 

Approved:  September  21  1982. 
J.  M.  Walker.  Jr.. 

Assistant  Secretary  (Enforcement  and 
Operations!. 

1H(  Di.<-.  rt.;-.n«)2  fMfd  Il-15-«2.  S'JSamI 
eiU-ING  COO€  MtO-31-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

32  CFR  Part  651  | 

Environmental  Quality;  Environmental 
Effects  of  Army  Actions 

agency:  Army  Department.  DOD. 
action:  Final  r\ile. 

summary:  This  document  amends  the 
Department  of  the  Army's  procedures 
implementing  the  National 
Environmental  Policy  Act.  This  change 
is  provided  to  clarify  procedures  and 
policies  as  a  result  of  experience  gained 
since  the  initial  issue  of  this  regulation: 
to  eliminate  the  requirement  for  a 
Record  of  Environmental  Consideration 
for  selected  Categorical  Exclusions;  to 
eliminate  the  requirement  for  ongoing 
operation  environmental  documentation; 
to  allow  for  Major  Command  (MACOM) 
processing  of  selected  environmental 


impact  statements;  to  change  and  clarify 
several  Categorical  Exclusions;  and  to 
add  one  new  Categorical  Exclusion. 

EFFECTIVE  DATE:  November  IB,  1982. 

ADDRESS:  Send  comments  to  Army 
Environmental  Office,  Office,  Assistant 
Chief  of  Engineers,  Room  IE  676, 
Pentagon.  Washington,  DC  20310,  (202- 
694-3434). 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Gary  Robinson,  Army 
Environmental  Office,  Office,  Assistant 
Chief  of  Engineers.  Room  IE  676. 
Pentagon,  Washington,  DC  20310,  (202- 
694-3434). 

SUPPLEMENTARY  INFORMATION:  An 

intt'nm  rule  was  published  on  pages 
43685-43092  of  the  Federal  Register  on 
October  4,  1982  and  invited  comments 
for  30  days  ending  November  4, 1982.  No 
comments  were  received  for  this  period. 

Classification 

The  Secretary  of  the  Army  has 
determined  that  this  revision  is  not  a 
"major"  rule  within  the  meaning  of 
Executive  Order  (E.O.)  12291.  This  is 
because  the  revision  will  not:  (1)  Have 
an  annual  effect  on  the  economy  of  $100 
nulhon  or  more;  (2)  cause  a  major 
incred.se  in  costs  or  prices  for 
consumers,  individual  industries, 
geographic  regions,  or  Federal,  State,  or 
local  government  agencies;  or  (3)  have 
significant  adverse  effects  on 
competition,  employnient,  investment 
productivity,  innovation  or  on  the  ability 
of  a  United  States  based  enterprise  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  purpose  and  effect  of  this 
amendment  is  to  reduce  unnecessary 
regulatory  burdens  on  Army  agencies 
and  officials.  No  increased  paperwork 
burdens  are  imposed  by  the  amendment. 

This  amendment  was  submitted  to  the 
Office  of  Management  and  Budget 
(O.MBj  for  review  as  required  by  E.O. 
12291. 

Because  this  amendment  is  not 
"major."  it  is  effective  immediately  as 
an  interim  final  rule.  It  may  be  revised 
before  becoming  final  if  substantive 
comments  are  received  by  the  Army 
Environmental  Office  within  thirty  (30) 
calendar  ri.iys  of  the  effective  date. 

Regulatory  .\nalysis 

Under  E.O  12291,  the  Department  of 
the  Army  must  determine  if  a  regulation 
is    major"  and  therefore  subject  to  a 
Regulatory  Impact  Analysis.  Because 
the  Department  of  the  Army  believes 
that  this  amendment  is  not  '"major."  it  is 
not  subject  to  such  an  analysis. 


List  of  Subjects  in  32  CFR  Part  651 

Environmental  protection. 
Administrative  practice  and  procedure. 
Environmental  impact  statement. 
|ohn  O.  Roach  II, 

DA  Liaison  Officer  with  the  Office  of  the 
Federal  Register. 

PART  651— ENVIRONMENTAL 
CONSIDERATION  OF  ARMY  ACTIONS 
(AR  200-2) 

For  the  reasons  set  out  in  the 
preamble,  32  CFR  Part  651  is  amended 
as  set  forth  below: 

§651.1    [Amended! 

1.  Section  651.1  is  amended  by 
inserting  (EO)  after  Executive  Order. 

2.  Section  651.3  is  amended  by 
revising  paragraph  (c)  and  adding 
paragraph  (e)  as  follows: 

§651.3    Applicability. 

*         *  «  *  ■ 

(c)  This  regulation  also  applies  to 
proposals  and  activities  of  the  Army 
National  Guard  which  involve  Federal 
funding  and/or  National  Guard  Bureau 
approval. 
***** 

(e)  Combat  or  combat-related 
activities  in  a  combat  zone  are  not 
subject  to  this  regulation. 

3.  Section  651.4  is  amended  by  adding 
an  undesignated  paragraph  preceding 
paragraphs  (a)  and  by  revising 
paragraph  (a)  and  (d)  to  read  as  follows: 

§651.4    Policies. 

It  is  the  continuing  policy  of  DA  to 
serve  as  a  trustee  of  the  environment.  In 
order  to  accomplish  this  policy.  DA  will: 

(a)  Carry  out  its  mission  of  national 
security  in  a  manner  consistent  with 
NEPA  and  other  applicable  standards, 
laws,  and  policies.  All  practicable 
means  consistent  with  other  essential 
consideration  of  national  policy  should 
be  employed  to  minimize  or  avoid 
adverse  environmental  consequences 
and  to  attain  the  goals  and  objectives  in 
sections  101  and  102  of  NEPA. 
Environmental  considerations  will  be 
integrated  into  the  decisionmaking 
process  insuring  that: 

(1)  Major  decision  points  are 
designated  for  principal  programs  and 
proposals  likely  to  have  a  significant 
effect  on  the  quality  of  the  human 
environment,  and  steps  are  taken  to 
ensure  that  the  NEPA  process  coincides 
with  these  decision  points. 

(2)  Relevant  environmental 
documents,  comments  and  responses 
accompany  the  proposal  through 
existing  Army  review  processes  so  that 
officials  use  them  in  making  decision*?. 


IJMI 
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The  requirements  of  NEPA  will  be 
integrated  with  other  planning  and 
environmental  review  procedures 
required  by  law  or  Army  practice  so  that 
environmental  considerations  are 
reviewed  concurrently  rather  than 
consecutively. 

(3)  The  alternatives  considered  by  the 
decisionmaker  are  encompassed  by  the 
range  of  alternatives  discussed  in 
relevant  environmental  documents,  and 
the  decisionmaker  considers  all  the 
alternatives  described  in  the 
environmental  document. 
***** 

(d)  Insure  that  all  appropriate 
environmental  documentation  is 
subjected  to  reviews  which  consider 
operations  and  security  (OPSEC] 
principles  and  procedures  described  in 
AR  530-1.  These  reviews  will  be 
documented  on  the  cover  sheet  or 
signature  page. 

4.  Section  651.5  is  amended  by 
revising  paragraphs  (f]  and  (j)  and  the 
first  sentence  of  paragraph  (c)(2);  by 
adding  paragraphs  (b)(ll)  and  (c)(10];  by 
removing  and  reserving  (c](8]  and  (g): 
and  by  am.ending  (b)(7)  by  adding  the 
phrase  "and  Records  Service,  GSA"  to 
the  last  sentence  to  read  as  follows: 

§  651.5     Responsibilities. 

(b)  '    •    * 

(11)  Resolve  issues  in  determining  if  a 
public  hearing  is  appropriate  for  the 
proposed  action  and  assign,  when 
necessary,  the  responsibibty  for  the 
hearing  to  an  appropriate  office. 

(c)'    *    * 

(2)  Assess  proposed  programs  and 
actions  to  determine  their  environmental 
consequences  and  initi.ite  the 
preparation  of  necessary  environmental 
documentation.  Environmental 
documents  shall  be  circulated  and 
reviewed  at  the  same  time  as  other 
planning  documents  such  as  the  UD 
Form  1391. 

(Military  Construction  Project  Data), 
Case  Study  and  Justification  Folder, 
Integrated  Program  Summary, 
feasibility,  and  alternative  analysis 
studies,  *   *   * 
***** 

(8)  [Reserved] 

*  «  *  «  * 

(10)  Prepare  and  maintain  Record  of 
Decision  documents  for  action  for  which 
they  are  the  staff  proponent, 

k  *  *  *  « 

(f)  The  Surgeon  General  (TSG)  is 
responsible  for  coordinating  the 
environmental  review  related  to  health 
and  welfare  aspects  of  proposed  EISs 
submitted  to  HQDA,  and  for  preparing 
EAs  or  EISs  for  proposed  actions  and 


programs  for  which  he/she  is  the 
proponent.  DA  agencies  are  encouraged 
to  draw  upon  the  special  expertise 
which  is  available  within  the  medical 
department,  including  the  US  Army 
Environmental  Hygiene  Agency,  to 
identify  and  evaluate  environmental 
impacts, 
(g)  [Reserved] 

*  *         *         .         * 

(j)  All  Army  commands  and  agencies 
will:  (1)  Establish,  as  necessary,  internal 
procedures  for  analyzing  environmental 
consequences  of  continuing  and 
proposed  actions  and  programs  which 
would  implement  their  mission  and/or 
function  and  for  preparing  and 
coordinating  within  their  technical 
staffs,  and  processing  environmental 
documentation  required  for  proposed 
actions  and  programs. 

(2)  Establish,  as  necessary,  mternal 
procedures  to  insure  that  proposed 
regulations,  directives,  instructions,  and 
other  major  policy  publications  which 
implement  their  function  or  which 
implement  issuances  by  higher 
headquarters,  are  evaluated  for 
environmental  consequences  prior  to 
publication. 

(3)  Maintain  the  capability  (in  terms  of 
personnel,  training,  and  other  resources) 
to  comply  with  this  regulation  (40  CFR 
1507,2). 

5,  Section  651.6  paragraph  (a)  is 
revised  to  read  as  follows: 

ij  651.6     Summary  of  required  records  and 
documents. 

•  •  •  *         • 

(a)  Record  of  Environmental 
Consuieidtion  (REC).  See  subpart  C  for 

applicd'ion 

5a.  Section  ti.'l  ~  is  amended  by 
revising  paragraphs  (e),  (f),  and  (g)  and 
by  revising  the  paragraph  designated 
"b"  in  Figure  2-1  to  read  as  follows: 

§651.7     Definitions. 

*  •  -  *  * 

(e)  HQDA  Staff  Proponent.  The 
principle  planner,  implementer,  and/or 
decision  authority  for  a  proposed  action, 

(f)  Proponent.  Since  proponent 
identification  is  dependent  on  the  nature 
and  scope  of  any  given  action,  a 
proponent  may  exist  at  all  levels  of  the 
Army  structure,  e.g..  the  installation 
facility  engineer  becomes  proponent  of 
installation-wide  MCA  or  O&M  activity. 
HQ  TRADOC  becomes  a  proponent  of  a 
change  in  initial  entry  training.  In 
general,  the  proponent  is  the  lowest 
level  decisionmaker  and  has  the 
responsibility  to  prepare  the 
environmental  documentation  because 
the  knowledge  of  all  aspects  of  the 


action  and  the  ability  to  modify  the 
planned  actions  to  minimize  impacts 
exists  at  this  level.  In  the 
decisionmaking  process,  dccisiiuis  ari' 
often  subject  to  review  and/or  appro\al 
In'  higher  level  authorities  including  the 
HQDA  staff  proponent;  therefore,  the 
review/approval  of  the  environmental 
document  follows  the  same  channel  of 
review/approval  as  that  lA  the  proposed 
action. 

(g)  Environmental  doruwenls.  Record 
of  Environmental  Consuieration. 
Environmental  Assessment 
Environmental  Impact  Siatement, 
Finding  of  No  Significant  Impact  and 
Notice  of  Intent.  A  public  record  of 
Decisions  required  by  40  CFR  1505.2  but 
is  not  considered  to  be  an 
environmental  document  because  other 
factors  are  considered  in  the  decision. 

Figure  2  1  Format  for  Rocnrd  of 
Environmental  Consideration 


b.  Qualifies  for  Categorical  Exclusion 

appendix  A,  AR  200-2  and  no  extraordinary 
circumstances  exist  as  defined  in  paragraph 
651.16, 


6.  In  §  651.8,  paragraph  (d),  the  first 
sentence  is  revised  as  follows: 

§  651.8     General. 


(d)  These  procedures  are  designed  to 
allow  the  decisionmaker  to  select  a 
reasonable  course  of  action  by  providing 
the  relevant  background  information 
and  subsequent  analyses  of  positive  and 
negative  environmental  effects  of  the 
proposal,  *   *   * 

7.  In  §  651,9,  paragraphs  (a)(4)  and 
(b)(3)  are  revised  as  follows; 

§651.9     Applicability. 

(a)-    •    • 

(4)  Proposed  new  activities  (e.g.. 
individual  and  unit  training,  flight 
operations,  etc.) 
•         ♦         .         .         • 

(b)  •   •   • 

(3)  Approval  to  use  or  store  materials, 
radiation  sources  or  wastes  on  Army 
land  by  non-Army  entities.  The 
responsibility  to  prepare  environmental 
assessments  is  that  of  the  non-Army 
requestor.  If  an  EIS  is  required,  the 
requestor  will  provide  needed 
information  for  the  Army  preparation  of 
the  EIS.  All  environmental 
documentation  will  be  reviewed  and 
approved  by  the  Army  activity  before 
initiating  the  request. 

8.  Section  65110  is  amended  by 
revising  paragraphs  (a)  (2)(i),  (3);  and 

(41(111  as  follows: 
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§  651.10    CateQortes  of  actions  and 
procedure*  for  etwhwwiotrtal  review. 

(a)  *   *   • 

(2)  *  ^   * 

(i)  In  the  event  of  an  eme^genc^ .  H.A 
may  be  required  to  take  immediatp 
actions  with  significant  environmental 
impact.  These  include  actions  that  must 
be  taken  to  promote  the  national 
defense  or  security  and  cannot  be 
delayed,  and  actions  necessary  for  the 
protection  of  life  or  property.  The  D.^ 
staff  proponent  shall  notify  OCE 
(DAEN-ZCE)  who  will  then  notif\ 
OASA(lL&FM]  and  the  Assistant 
Secretary  of  Defense  for  Manpower 
Reserve  Affairs,  and  Logistics 
(ASDfMRA&L))  of  an  emergency  action 
at  the  earliest  possible  time. 
***** 

(3)  Categorical  Exclusions  (CX) 
(subpart  D  and  App  A).  These  actions 
normally  do  not  require  an  EA  or  an  P^IS 
because  DA  has  determined  that  they  do 
not  individually  or  cumulatively  have  a 
significant  effect  on  the  human  _ 
environment.  If  qualifications  are  mt-t 
for  a  CX,  as  described  in  subpart  D  of 
this  Part,  a  Record  of  Environmentd! 
Consideration  may  be  required, 

(4)  *    *    * 

(ii)  If  the  proposed  action  is  w-thin  the 
general  scope  of  an  existing  EIA.  EA,  or 
EIS,  but  additional  information  is 
required,  prepare  a  new  assessment, 
incorporating  by  reference  the  existing 
document,  and  publish  the  conclusion 
(FNSI  or  NOI), 

*  •  *  •  * 

9.  Section  651.11  is  amended  b.\ 
revising  paragraph  (c)  as  follows 

§651.11    CtaesWed  actions. 

(c)  Classification  does  nut  reliev  e  a 
proponent  of  the  necessity  to  assess  the 
environmental  effects  of  the  proposed 
action.  The  HQDA  staff  proponent,  in 
coordination  with  OCE  (DAEN-ZCE) 
and  OACSI,  may  select  a  review  team 


from  D.'V  agpncy(ies)  or  office(s)  not 
connected  with  the  proponent  agency,  or 
from  outside  DA.  in  order  to  provide  an 
external  review  of  classified 
environmental  documents. 

10.  Section  651.12  is  amended  us 
follows: 

Paragrapiis  (.i)  through  (e)  are 
redesignated  as  paragraphs  (b)  through 
(f)  and  a  new  paragraph  (a)  is  added. 
The  newly  redesignated  paragraphs 
(b)(2](iv).(bl(3).  (d)(3).  (e)(6).  Figure  3-2, 
the  last  sentence  of  paragraph  (b)(4)[iij. 
and  the  first  sentence  of  paragraph 
(b](2)(ii)  are  revised  and  paragraph 
(b)(4)(i)  is  amended  by  adding  the 
phrase,  "is  unprecedented",  after  the 
word  "concern"  and  preceding  the  word 
"or":  paragraph  (c)(1)  is  amended  by 
removing  the  word  "shaH"  wherever  it 
occurs:  paragraph  (c)(2)  is  amended  by 
removing  the  words  "major"  and 
development"  whenever  they  occur: 
and  paragraph  (d)(2)  is  amended  by 
removing  the  word  "importance"  and 
replacing  it  with  the  word  "interest". 

§651.12    Integration  w)tt)  Army  planning. 

(a)  It  is  thp  .Army's  goal  that 
environmental  ronsiderations  be 
integrated  with  and  take  place  during 
other  Army  planning  and 
decisionmaking  actipns  in  order  to  avoid 
delays  in  mission  arcomplishment. 
Environmental  doc-.iments  should  be 
completed  so  that  they  may  be  included 
with  any  recommendation  or  report  to 
the  decisionmaker.  The  same  documents 
should  be  forwarded  to  the  planners, 
designers,  and/or  implementors  so  that 
recommendations  and  mitigations  on 
which  the  decision  was  based  may  be 
carried  out. 

(b)  *  *  * 
(2)  *  *  * 

(ii)  When  variations  to  these  time 
limits  are  set.  the  DA  agency  should 
consider  the  factors  in  40  CFR 
1501.8(b)(lj.  *   '   * 

(iv)  The  entire  EIS  process  rould 


require  more  than  one  year.  Most  of  this 
time  is  taken  by  the  preparation  of  the 
DEIS  and  the  revision  and  response  to 
comments  to  prepare  the  FEIS.  There  is 
a  minimum  public  review  time  of  90 
days  between  the  publication  of  the 
DEIS  and  the  announcement  of  the 
record  of  decision.  Army  EUSs  are  not 
normally  processed  in  so  short  a  time 
due  to  the  internal  staffing  required  for 
this  type  of  action.  After  the  availability 
of  the  Record  of  Decision  is  announced, 
the  action  m.ay  proceed.  Figure  3-2 
indicates  typical  and  required  time 
periods  for  EISs. 

(3)  Categorical  exclusions.  When  a 
proposed  action  is  categorically 
excluded  from  further  environmental 
review  (see  subpart  D  and  App.  A),  the 
proponent  may  proceed  immediately 
with  the  action  unless  a  Record  of 
Environmental  Consideration  (REC)  is 
ref|uired.  If  the  REC  is  required,  the 
proponent  may  proceed  after  receiving 
the  concurrence  of  the  designated 
environmental  officer  for  the  site  of  the 
proposed  action. 

(4)  *    *    * 
(ii)    *    -    • 

A  deadine  and  point  of  contact  for 
receipt  of  comments  should  be  included 
in  the  announcement  of  the  FNSI 


(d)  •   •   * 

(3)  If  the  proponent  desires  to 
incorporate  scoping  in  the  public 
involvement  or  environmental  review- 
processes  other  than  those  required  for 
an  EIS,  significant  reduction  in  the 
extent  of  scoping  incorporated  is  left  to 
the  proponent's  discretion, 

(e)  *    *    * 

(6)  Stationing  and  installation 
planning,  force  development  planning, 
and  materiel  acquisition  planning. 
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11.  Section  651.16  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b|  and  adding  paragraph  (c) 
to  read  as  follows: 

§651.16    Procedure*. 

(b)  Determine  if  there  are  dn\ 
Rjctraordinary  circumstances  that  may 
result  in  the  proposed  action  having 
impact  on  the  human  environment 
which  would  require  an  EA  or  EIS- 
These  circumstances  might 
include;    *    '    ' 

.  ■  ■  •  ft 

(c\  If  the  proposed  action  qualifies  for 
one  of  the  categorical  exclusions, 
nothing  further  is  required  unless  the 
exclusion  is  identified  as  requiring  a 
Record  of  Environmental  Consideration. 
If  the  exclusion  statement  is  followed  by 
"(REC  required)."  prepare  a  Record  of 
Environmental  Consideration  (Figure  2- 
1).  Coordinate  this  document  with  the 
environmental  officer  before  taking  the 
action 

12.  Section  651.19  is  amended  by 
revising  the  second  sentence  to  read  as 

follows: 

I 

§651.19    Purpose  and  definition. 

The  EA  is  the  examindtion  of  new 
proposed  activities  which  do  no* 
normally  require  an  EIS.  are  no! 
categorically  excluded  from 
environmental  examination  or  are  not 
excluded  from  environmental  review  by 
law.  '   '   ' 

13.  Section  651,20  is  amended  by 
revising  paragraph  fc)  to  read  as 
follows: 

§651.20     Criteria.  ' 

(c)  Presence  of  hazardous/toxic 
chemicals  or  harmful  radiation  which 
could  be  released  into  the  environment 

»  •  •  «  * 

14.  Section  651,21  is  amended  by 
removing  and  reserving  paragraph  (c) 
and  revismg  paragraphs  (k),  [1],  and  (r) 
to  read  as  follows: 

§  651.21     Actions  normally  requiring  an  EA 


(c!  [Reserved! 


I 


(k|  Development  of  significant 
changes  to  installation  master  plans, 
and  land  and  natural  resource 
management  plans. 

(1)  Proposals  which  may  lead  to  the 
excessing  of  Army  property  and  are  also 
environmentally  controversial. 

(r|  Production  of  hazardous  or  toxic 
materials. 


l.S.  Section  651.22  is  amended  by 
revising  paragraphs  (a)(3),  (4),  and  {6]  to 
read  as  fallows: 

§651.22     Components  of  the  EA. 

(a)  ■    •   • 

(3)  Appropriate  and  reasonable 
alternatives  considered  when  the 
proposed  action  concerns  unresolved 
conflict  concerning  alternative  uses  of 
available  resources. 

(4)  Environmental  impact  of  the 
proposed  action  and  any  alternatives 

•  «  A  *  * 

(6)  The  FNSl  or  the  conclusion  to 
prepare  an  EIS 

«  *  *  •  • 

16.  Section  651.23  is  amended  by 
revising  paragraph  (a)f5)  to  read  as  set 
forth  below.  Paragraph  [c]  is  amended 
by  inserting  the  phrase  "or  the  notice  of 
availability  of  the  FNSI"  following 
"FNSI"  and  preceding  the  word  "will'  in 
the  first  sentence. 

The  reference  in  paragraph  (d)  to 
"Appendix  D"  is  changed  to  "Appendix 
C." 

.)  65 1  23     Decision  process. 


(5)  A  deadline  and  point  of  contact  for 
further  information  or  receipt  of  public 
comments. 

***** 

17.  Section  651.27  is  amended  by 
revising  the  introductory  text  to  read  db 
set  forth  below. 

Paragraph  (e)  is  amended  by  adding 
the  word,  "adverse"  after  the  word 
"significant." 

Paragraph  (h)  is  amended  by  adding 
the  phrase  "unless  a  permit  under  the 
Resource  Conservation  and  Recovery 
Act  Regulations  has  been  obtained"  at 
the  end  of  the  paragraph  before  the 
period. 

§651.27     Criteria. 

An  EIS  is  normally  required  when  the 
proposed  action  has  the  potential  to: 


18.  Section  651.28  is  amended  by 

revising  paragraph  (b)  to  read  as 
follows- 

§  651.28     Actions  normally  requiring  EISs. 
.  •         *         ♦         * 

(b)  Constrviction  of  facilities  which 
have  a  significant  effect  on  wetlands. 
coastal  zones,  and  other  areas  of  critical 
environmental  concern. 


§651.30     [Amended  I 

19a,  Section  651, 30(a)  is  amended  by 
revising  the  fourth  sentence  to  read  as 
follows: 


(a)  •  *   *  The  NOI  will  be  coordinated 
with  HQDA  (DAEN-ZCE  and  SAPA- 
PP).  *  •  • 

I9b.  Section  651.30(d)(1)  is  amended 
by  revising  the  second  sentence  to  read 
as  follows: 

(dl*   •   * 

(1)  '    "   *  The  preliminary  DEIS  will  lie 
circulated  by  the  proponent  office  to 
OASA  (IL  &  FM),  OCE  (DAEN-ZCE]. 

O  r|AG.  OTSG  and  other  interested 
offices  for  review  and  comment.*    * 

19c.  Section  651.30  is  further  amended 
by  revising  paragraphs  (d)(2).  (g),  and  (i)  . 
to  read  as  follows: 

Id)  *   *   * 

(2)  DEIS.  The  DA  proponent  will 
advise  the  preparer  of  the  number  of 
DEIS  copies  to  be  forwarded  for  final 
IIQDA  staff  review,  filing  with  EPA.  and 
distribution  to  interested  Congressional 
delegations  and  committees.  go\  iirnors, 
national  environmental  organizations, 
the  DOD  and  Federal  agency 
headquarters,  and  other  selected 
entities.  The  DA  proponent  will  prepare 
the  Federal  Register  Notice  of 
Availability  and  the  EPA  filing  letter  for 
the  signature  of  the  Deputy  for 
Enviroranent,  Safety  and  Occupational 
Health,  OASA  (IL  &  FM).  When  the 
DEIS  is  formally  approved  by  HQDA, 
the  HQDA  staff  proponent  will  notify 
the  preparer  to  distribute  the  DEIS  to  the 
remainder  of  the  distribution  list  that 
includes  Federal,  regional.  State  and 
local  agencies,  private  citizens,  and 
local  organization. 

(g)  Prepare  FEIS.  If  the  changes  in  the 
DEIS  are  limited  to  factual  corrections, 
only  an  errata  sheet  containing  DEIS 
comments,  responses,  and  changes  must 
be  prepared  and  circulated;  however, 
the  entire  document  with  new  cover 
sheet  would  be  filed  with  EPA  (40  CFR 
1503.4(c)).  If  other  more  extensive 
modifications  are  required,  the 
proponent  will  prepare  a  preliminary 
FEIS  incorporating  these  modifications. 
Processing  the  FEIS  is  the  same  as 
outlined  for  the  DEIS  transmittal  except 
that  the  public  need  not  be  invited  to 
comment  during  the  30  day  post-filing 
waiting  period  (40  CFR  1503.1(b)) 

.  ■  *  *  * 

(i)  Record  of  Decision.  At  the  time  of 
decision,  or,  if  appropriate,  its 
recommendation  to  Congress,  the 
HQDA  staff  proponent  will  prepare  a 
Record  of  Decision  in  accordance  with 
40  CFR  1505.2,  and  1505.3,  which  will 
become  a  part  of  the  environmental 
documentation  presented  for  the  final 
decision.  A  copy  of  the  signed  Record  of 


tJMI 
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Decision  will  be  forwarded  to  HQDA 

(DAEN-ZCE)  WASH  DC  20310. 

***** 

20.  Section  651.31a  is  added  to  read  as 
follows: 

§  65 1 .3 1  a    MACOM  Processing  of  an  EIS. 

In  certain  cases  where  the  scope  of 
the  EIS  is  limited,  the  DA  staff 
proponent  may  authorize  the  MACOM 
to  process  an  EIS. 

(a)  Notice  of  Intent.  When  the  NOI  is 
forwarded  to  the  DA  Staff  proponent  in 
accordance  with  §  651.30(a),  the  DA 
Staff  proponent  may  determine  the  EIS 
processing  will  be  accomplished  by  the 
-MACOM.  The  NOI  wili  be  returned  with 
any  comments  by  a  letter  authorizing 
the  MACOM  to  process  the  EIS  in 
accordance  with  the  guidance  in  this 
paragraph.  The  MACOM  is  responsible 
for  preparation  of  the  NOI  with  a 
transmittal  letter  to  the  Office  of  the 
Federal  Register  and  will  forward  both 
to  HQD.\,  DAAG-AMR-R,  Alexandria, 
VA  22331.  After  a  review  to  insure  the 
document  will  be  accepted  by  the 
Federal  Register,  it  will  be  forwarded  by 
the  Office  of  The  Adjutant  General 

(b)  Preliminary  DEIS.  When  the 
Preliminary  DEIS  is  staffi'd  at  the 
MACOM  Headquarters,  copies  will  be 
provided  for  concurrent  review  to  the 
following  HQDA  elements  to  insure  that 
HQDA  interposes  no  objection:  DAEN- 
ZCE  (3  copies),  JALS-RU  DASG-PSP-E. 
SP.^-PP,  the  DA  Staff  proponent,  and 
any  other  office  recommended  by  the 
D.'\  staff  proponent. 

(c)  EIS.  The  Draft  and  Fmal  EIS  will 
be  filed  with  the  EPA  by  forwarding  five 
[5)  copies  with  a  transmiUal  letter  and 
additional  five  copies  will  be  provided 
for  review  to  the  EPA  regional  office 
affected  by  the  proposed  action.  One  (1) 
copy  will  be  forwarded  to  OSD.  HQDA 
copies  will  be  the  same  as  for  the 
Preliminary  DEIS.  Copies  for 
Congressional  delegations  and 
committees  will  be  coordinated  with 
HQDA[SALL)  so  that  Congressional 
notification  procedures  are  met 
Remaining  distribution  will  be  to 
interested  governors.  Federal  agency 
headquarters,  national  environmental 
organizations,  regional,  state  and  local 
agencies  and  organizations,  and 
interested  private  citizens.  The 
proponent  is  responsible  for  developing 
the  distribution  list:  advice  is  available 
from  HQDA  (DAEN-ZCE). 

A  Notice  of  Availability  may  be 
published  in  the  Federal  Register  by 
forwarding  the  notice  with  a  transmittal 
letter  by  the  same  method  used  for  the 
NOI. 

(d)  Record  of  Decision.  At  the  time  of 
decision,  a  Record  of  Decision  will  be 
prepared  in  accordance  with  40  CFR 


1505.2  and  1505,3.  A  copy  of  the  Record 
of  Decision  will  be  provided  to  HQDA 
(DAEN-ZCE). 

21.  Section  651.33  is  amended  by 
revising  paragraph  (b)(l)(vi)(B)  to  read 
as  follows  set  forth  below.  Paragraph 
(b)(2)(i)  is  amended  by  removing  the 
word  "appropriate"  in  the  last  sentence 

§  651.33    Scoping. 

*  »  ♦         •         « 

(b)  •   *  * 

(1)  •   ■   * 

(v,)  •   ■   • 

(B)  Collection  or  analyzing 
environmental  data,  including  studies 
required  of  cooperating  agen   les. 

21a.  Section  651.40  is  amcndt  d  by 
revising  paragraph  (a)  and  removing 
paragraph  (c)  as  follows: 

§  651.40     Implementation  guidance. 

|a)  Environmental  documents 
prepared  under  the  provisions  of  this 
subpart  should  use  the  format  for  such 
documents  as  contained  in  appendix  F  . 
or  as  appropriate  in  light  of  the 
applicable  statutes  and  SOFAs. 

22.  Appendix  A  to  Part  651  is 

amended  as  set  forth  below: 

Appendix  .\ — List  of  Categorical  Exclusions 

(a)  Paragraph  3  is  amended  by 

inserting  the  words,  "forestry  and" 
bt.'fore  t.he  phrase,  "fish  and  wildlife 
inanage.ment  plans." 

(I'l  Paragraph  6  is  amended  by 
n  inovmg  the  word,  "local." 

Ir)  Paragraph  7  is  revised  to  read  as 
follows: 

•  •         •         •         « 

7.  Construction  thnt  does  not  significantly 
alter  land  use,  provide' the  operation  of  the 
proif'ct  when  compleled  would  not  of  itself 
have  a  significant  environmental  impact; 
includes  out-grants  to  private  lessees  for 
similar  construction.  [REC.  required). 

*  .  .  , 

(d)  Paragraph  9  is  revised  to  read  as 

follows: 

9.  Training  entirely  of  an  administrative  or 
classroom  nature. 

(e)  Paragraph  11  introductory  p.^rase. 
IS  revised  to  read  as  follows: 

1 1.  Opi  i.itions  conducted  by  established 
laboratories  in  enclosed  f.ir.ilities  where: 


(f)  Paragraph  12  is  amended  by 
inserting  at  the  end  of  the 
paragraph. "(REC  required).' 

(g)  Paragraph  13  is  revised  to  read  as 
follows: 


13  Routine  movement  of  personnel;  routine 
hiindlmg  and  distribution  of  non-hazardous 

and  hazardous  matenals  in  conformance  with 
D.^,  EPA,  Department  of  Transportation  and 
state  regultitions. 

•  .  *  «  # 

(h)  Paragraph  14  is  revised  to  read  as 

follows 

-  •  •  •  « 

14.  Reduction  and  realignment  of  civilian 
and/or  militarj'  personnel  which  fall  below 
the  thresholds  for  reportable  actions  as 
prescribed  in  AR  5-10.  Conversion  of  ^  1 

commercial  activities  (CA)  to  contract         "w/ 
performance  of  services  from  in-house 
performance  under  the  provisions  of  DOD 
Directive  4100.15. 

•  ♦         «  •         • 

(i)  Paragraph  16  is  revised  to  read  as 
follows: 
***** 

16.  Acquisition,  installation  and  operation 
of  utility  systems  and  communication,  data 
processing,  cable  systems  and  similar 
electronic  equipment  which  use  existing 
rights  of  way.  easements,  distribution 
systems,  and  facilities. 
***** 

(j)  Paragraph  18  is  amended  by 
inserting  at  the  end  of  the  paragraph, 
"(REC  required)." 

(k)  Paragraph  20  is  amended  by 
inserting  at  the  end  of  the  paragraph, 
"(REC  required)." 

(I)  Paragraph  21  is  amended  by  adding 
the  phrase.  ".  .  .  ;  use  of  non-Army 
property  for  Army  activities  where  the 
action  is  consistent  with  existing  land 
use  plans.  (REC  required)."  at  the  end  of 
the  paragraph  before  the  period.   ■ 

(m)  Paragraph  22  is  amended  by 
adding  the  phrase,  ".  .  .;  disposal  of 
excess  easement  areas. to  the  underlying 
fee  owner.  (REC  required)."  at  the  end  of 
the  paragraph  before  the  period. 

(n)  Paragraph  23  is  amended  by 
inserting  at  the  end  of  the  paragraph, 
"(REC  required)." 

(o)  Paragraph  24  is  amended  by 
adding  the  phrase,  ".  .  .    and  grants  of 
leases,  licenses,  permits  and  easements 
for  use  of  excess  or  surplus  property 
without  significant  change  in  land  use. 
(REC  required)."  at  the  end  of  the 
paragraph  before  the  period. 

(p)  Paragraph  25  is  amended  by 
inserting  at  the  end  of  the  paragraph. 
"(REC  required)." 

(q)  Paragraph  26  is  amended  by 
inserting  at  the  end  of  the  paragraph, 
"(REC  required)." 

(r)  Paragraph  27  is  amended  by 
inserting  at  the  end  of  the  paragraph. 
fREC  required)." 

(s)  Paragraph  28  is  added  to  lead  as 

follows: 

•  *  •  • 

28.  Proposed  actions  determined  ui  be  of 
such  an  environmentalU  msignifi!  ini  njture 
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as  not  to  meet  the  threshold  for  requiring  no 
environmental  assessment.  (REC  required) 

23.  Appendix  B  to  Part  651  is  amended 
as  set  forth  below: 

Appendix  B — Content  of  the  EIS 

(a)  Paragraph  1  is  amended  by 
revising  paragraph  (d)  to  reaci  as 
follows: 


1.'.  Ihe  name,  address,  and  telephone 
number  of  the  person  at  the  ageni.y  who  can 
supply  further  information,  and.  as 
appropriate,  the  name  and  title  of  the  maior 
approval  authoritylies)  in  the  command 
channel  through  HQDA  Staff  proponent 


(b)  Figure  B-1 — Example  Cover  Sheet 
is  modified  in  the  paragraph  entitled, 
"Approval"  by  removing  "Director  of 
Training,  DA"  and  insert  in  Heu  thereof 
"Director  of  program  affected  by  EIS." 

(National  Environmental  Policy  Act  of  1969 
(WEPA);  42  U.S.C.  4321  et  seq) 
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This   section   of   the   FEDERAL   REGISTER 
contains   notices   to   the   pMjblic   of   the 
proposed   issuance  of   rules   and 
regulations.   The   purpose   of   these   notices 
IS   to   give   interested  persons  an 
opportunity  to   participate   in   the   rule 
making   prior   to   the   adoption   of   the   final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  58 

Grading  and  Inspection,  General 
Specifications  for  Approved  Plants 
and  Standards  for  Grades  of  Dairy 
Products 

agency:  Agricullur.ii  Maiki'lino  Ser\  ice. 

USDA. 

ACTION:  Proposed  rule, 

SUMMARY:  This  documpnt  invites  writtrn 
comments  on  a  proposal  to  ipvise  the 
United  States  Standards  for  Grades  of 
Dry  Whole  Milk.  The  proposed  revision 
will  remove  the  premium  gr^de  category 
;ind  update  the  quality  critend  so  that 
the  standards  accurately  define  the 
h'vels  of  quality  of  dry  whole  milk 
manufactured.  This  proposed  re\ision 
has  been  developed  in  cooperation  with 
the  American  Dry  Milk  Institute, 
DATE:  Comments  are  due  on  or  l^efore 
January  17.  1983. 

ADDRESS:  Written  comments  (two 
(  opies]  should  be  filediwith  the  Hednng 
Clerk.  1077  South  Building,  United  States 
Department  of  Agriculture.  Washington. 
D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Webber.  Chief.  Dairy 
Standardization  Branch,  Dairy  Division. 
Agricultural  Marketing  Service.  U.S. 
Department  of  Agriculture,  Washington, 
DC.  20250,  (202)  447-7473. 
SUPPLEMENTARY  INFORMATION:  Ihis 
proposed  rule  has  been  reviewed  uniier 
USDA  guidelines  implementing 
Executive  Order  12291  and  Secretary  s 
Memorandum  1512-1  and  has  been 
classified  a  "non-major"  rule  undei 
criteria  contained  therein. 

William  T.  Manley,  Deputy 
Administrator,  Agricultural  Marketing 
Ser\ice.  has  determined  that  the 
levision  proposed  herein  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Hexibilify  Act. 
Pub.  L.  96-354  (5  U.S.C.  601),  because 


this  proposal  will  not  alter  the  user  iee 
structure  utilized  when  USDA  grading 
service  is  provided. 

In  accordance  with  the  United  States 
Department  of  Agriculture  pohries  for 
reguhitory  review,  the  Dairy 
Standardization  Branch  initiated  a 
review  of  the  U.S.  Standards  for  Grades 
of  Dry  Whole  Milk.  A  prior  review  hijd 
been  started  but  had  to  be  abandor.ed 
'due  to  other  program  requirements.  This 
current  riniew  commenced  on  October 
24.  1980. 

The  review  was  organized  to  oht>i;n 
both  current  and  historical  information 
to  support  the  criteria  of  the  standard  as 
written,  or  to  support  an\-    '-anges 
necessary  for  modernization  of  the 
standard  that  might  become  apparent 
from  the  review.  It  was  the  intent  of  the 
review  to  obtain  as  much  information  as 
pcjssible  from  as  many  varied  sources 
iind  interested  parties  as  possible. 

The  review  consisted  of  several 
phases.  First,  a  computer  search  of  the 
■National  Agricultural  Library  (.\AL) 
resources  pertaining  to  dry  whole  milk 
was  conducted.  From  this  search,  a 
number  of  articles  and  texts  were 
selected  having  a  direct  bearing  on  the 
stamlard  review.  .\ext.  the  dry  milk 
industry  was  contacted  for  input  via  the 
Amtjrican  Dry  Milk  Institute,  Also 
contacted  were  other  interested  parties 
who  may  use  the  product  and,  therefore, 
would  have  an  interest  in  its  quality 
criteria. 

D'v  Whole  Milk  (UUM)  production 
lor  1981  was  92.1  million  pounds, 
approximately  7.0  percent  of  thn 
production  of  nonfat  dry  milk  (N'D.Mj  for 
the  same  period.  However,  unlike  nonfat 
dry  milk,  the  production  and  commercial 
sales  of  DWM  arc  well  balanced,  F"or 
1981  the  commercial  sales  for  D\\  \! 
were  93.1  million  pounds.  Tl^is 
represents  an  11  percent  increase  in 
production  and  a  29  percent  increase  in 
sales  over  year  earlier  figures.  It  is 
apparent  that  the  DWM  segment  of  the 
industry  is  viable  and  growing. 

Traditionally.  DWM  has  not  been 
atilized  as  a  beverage  product  ;n  the 
United  States.  Many  experiments  and 
research  projects  have  been  conducted 
toward  this  objective,  but  the  ready 
-iv, liability  of  fresh  fluid  milk  and  the 
ex.-ellent  qiudity  of  NDM  have  not 
resulted  in  any  consumer  demand  for 
DWM  in  this  use.  The  primary  use  of 
DWM  is  as  an  ingredient  in  a  variet\  ot 
other  foods  such  as  ice  cream,  soups. 


candies  and  bakery  products,  A  linvled 
quantity  of  DWM  is  produced  foi  i-vjku' 
as  a  beverage  commodity 

The  U.S.  Standards  for  Dr\  U  hoie 
Milk  currently  m  effect  were  estaijlished 
in  December  1970.  During  the  ens'aing 
years,  a  number  of  technoiogu  h\ 
advances  have  been  accomplished 
within  the  dairy  industry,  new  market 
trends  and  preferences  have  emerged. 
and  improved  milk  quality  has  gained 
increased  significance. 

The  DWM  industry  through  its  trade 
association,  the  American  Dry  Milk 
Institute,  has  worked  closely  with  USDA 
on  the  preparation  of  this  revision  and 
supports  the  changes  being  proposed 
This  proposal  i-clud.  s  the  f  il'owing 
changes: 

(a)  The  premium  grade  criteria  and 
designation  are  eliminated.  Premium 
grade  was  originally  established  as  as 
quality  level  for  DWM  used  as  a 
beverage.  DWM  used  as  a  beverage  is 
not  a  normal  item  of  commerce  for  the 
dairy  industry. 

(b)  The  Explanation  of  Terms  sectipn 
is  expanded  to  provide  clear  definitions 
of  the  terminology  used  in  the  document 
and  to  be  consistent  with  the  format  of 
other  U.S.  grade  standards  for  dairy 
products, 

(c)  The  reporlmg  method  for  moisture 
content  is  changed  to  be  consistent  with 
the  Food  and  Drug  Administration 
(FDA)  standard  of  identity  for  dry  whole 
milk.  This  is  not  a  substantive  change  in 
the  allowable  amount  of  moisture 
permitted  by  the  standard. 

(d)  The  solubility  index  criteria  are 
increased  for  each  grade  level  to  be 
consistent  with  commercially  produced 
DWM.  This  was  requested  by  the 
American  Dry  Milk  Institute. 

(e)  The  oxygen  content  is  eliminated 
as  a  grade  criterion  and  its 
determination  has  been  made  optional. 
Determination  of  oxygen  content  is 
particularly  important  when  DWM  is 
used  as  a  beverage.  However,  with  the 
elimination  of  the  premium  grade 
criteria  and  designation,  oxygen  content 
as  a  grade  criterion  for  the  remaining 
grade  designations  is  no  longer 
appropriate. 

USDA  grade  standards  are  voluntary 
stand, irds  that  are  developed  to  assist 
the  orderly  marketing  process.  Dairy 
plants  are  free  to  choose  whether  or  not 
to  use  the  grade  standards  USDA  grade 
standards  for  dairy  products  have  been 
lirveloped  In  iiientifi,  the  degrees  of 
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quality  in  the  various  products.  Quality 
in  general  refers  to  the  usefulness, 
desirability,  and  value  of  a  product — its 
marketability — but  the  precise  definition 
of  quality  depends  on  the  individual 
commodity.  When  dry  whole  milk  is 
graded,  the  regulations  governing  the 
grading  services  of  manufactured  or 
processed  dairy  products,  which  require 
all  graded  dairy  products  to  be  produced 
in  a  USDA  approved  plant,  would  be  in 
effect  These  regulations  also  require  a 
charge  for  grading  services  provided  by 
USDA. 

List  of  Subjects  in  7  CFR  Part  58 

Food  grades  and  standards,  Dairy 
products. 

PART  58— {AMENDED] 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  7  CFR  Part  58  by 
revising  §§  58.2701  through  58.278  and 
the  heading  for  Subpart  S  and  by  adding 
new  §§58.2709  and  58.2710  to  read  as 
follows: 

Subpart  S— United  States  Standards  for 
Grades  of  Dry  Whole  Milk 

Definitions 

58.2701  Dry  whole  milk. 

58.2702  .Milk. 

U.S.  Grades 

58.2703  Nomenclature  of  U.S.  grades. 

58.2704  Basis  for  determination  of  U.S. 
grades. 

58.2705  Specifications  for  US  grades 

58.2706  Basis  for  oxygen  content 
determination. 

58.2707  Optional  tests. 

58.2708  U.S.  grade  not  assignable 
58J709    Test  methods. 

ELxplanation  of  Terms  | 

58.2710     Explanation  of  terms. 

Subpaii  S — United  States  Standards 
for  Grades  of  Dry  Whole  Milk  > 

Definitions 

I  58.2701    Dry  whole  milk. 

"Dr>'  whole  milk"  made  by  the  Spray 
process  or  Roller  process  is  the  product 
obtained  by  removal  of  water  only  from 
pasteurized  milk  which  may  have  been 
homogenized.  Alternatively,  dry  whole 
milk  may  be  oblained  by  blending  fluid, 
condensed,  or  dried  nonfat  milk  with 
liquid  or  dried  cream  or  with  fluid, 
condensed,  or  dried  milk,  as 
appropriate,  provided  the  resulting  dry 
whole  milk  is  equivalent  in  composition 
to  that  obtained  by  drying.  It  contains 
the  lactose,  milk  proteins,  milkfat,  and 
milk  minerals  in  the  same  relative 


'Compliance  wilh  these  ?ldnda"Js  does  not 
excuse  fdilure  !o  comply  with  the  provisions  of  the 
Federal  Food.  Drjsi.  iind  Cosmelic  ^ct 


proportions  as  the  milk  from  which  it 
was  made.  It  may  be  optionally  fortified 
with  either  Vitamins  A  or  D  or  both. 

§58.2702     Milk. 

The  term  "Milk",  when  used  in  this 
part,  means  milk  produced  by  healthy 
cows  and  pasteurized  at  a  temperature 
of  161 'F.  for  15  seconds  or  its  equivalent 
in  bacterial  destruction  before  or  during 
the  manufacture  of  dry  whole  milk. 

U.S.  Grades 

§  58.2703    Nomenclature  of  U.S.  grades. 

The  nomenclature  of  U.S.  grades  is  as 
follows: 
(a)  U.S.  Extra  grade, 
(bj  U.S.  Standard  grade. 

§  58.2704    Basis  for  determination  of  U.S. 
grades. 

The  U.S.  grades  of  dry  whole  milk  are 

determined  on  the  basis  of  flavor, 
physical  appearance,  bacterial  estimate, 
coliform  estimate,  direct  microscopic 
count,  milkfat  content,  moisture  content, 
scorched  particle  content,  and  solubility 
index. 

§  58.2705    Specifications  for  U.S.  grades. 

(a)  U.S.  Extra  grade.  U.S.  Extra  grade 
dry  whole  milk  shall  conform  to  the 
following  requirements  (See  tables  I.  II, 
and  III): 

(1)  Flavor,  (applies  to  the 
reconstituted  product).  Shall  be  sweet, 
pleasing  and  desirable.  It  may  possess  a 
slight  feed  flavor;  and  a  definite  cooked 
flavor.  It  shall  be  free  from  undesirable 
flavors. 

(2)  Physical  appearance.  Shall  be 
white  or  light  cream  color,  free  from 
lumps  that  do  not  break  up  under  slight 
pressure,  and  practically  free  from 
visible  dark  particles.  The  reliquified 
product  shall  be  free  from  graininess. 

(.3)  Bacteria!  estimate.  Not  more  than 
50.000  per  gram  standard  plate  count. 

(4)  Coliform  estimate.  Not  more  than 
10  per  gram. 

(5)  Milkfat  content.  Not  more  than 
26.0"ii,  but  less  than  40.0%. 

161  .\foj.'iture  content-  Not  more  than 
4  5%  (as  determined  by  weight  of 
moisture  oh  a  milk  solids  not  fat  basis). 

(7)  Scorched  particle  content.  Not 
more  than  15,0  mg.  for  spray  process, 
and  22.5  mg.  for  roller  process. 

(8)  Solubility  index.  Not  more  than  1.0 
ml.  for  spray  process,  and  15.0  ml.  for 
roller  process. 

(b)  U.S.  Standard graue.  U.S.  Standard 
grade  dry  whole  njilk  shall  conform  to 
the  following  requirements  (See  tables  I, 
II.  and  III): 

(1)  Flavor,  (applies  to  the 
reconstituted  product)  Shall  be  sweet 
and  should  have  a  pleasing  flavor.  It 
may  possess  the  following  flavors  to  a 


slight  degree:  bitter,  oxidized,  scorched, 
stale,  and  storage;  and  to  a  definite 
degree:  feed  and  cooked.  It  shall  be  free 
from  undesirable  flavors. 

(2)  Physical  appearance.  Should  be 
white  or  light  cream  color,  but  may 
possess  a  slight  unnatural  color,  and 
shall  be  free  from  lumps  that  do  not 
break  up  under  moderate  pressure;  and 
reasonably  free  from  visible  dark 
particles.  The  reliquified  product  shall 
be  reasonably  free  from  graininess. 

(3)  Bacterial  estimate.  Not  more  than 
100,000  per  gram  standard  plate  count. 

(4)  Coliform  estimate.  Not  more  than 
10  per  gram. 

(5)  Milkfat  content.  Not  less  than 
26.0%,  but  less  than  40.0%. 

(6)  Moisture  content.  Not  more  than 
5.0%  (as  determined  by  weight  of 
moisture  on  a  milk  solids  not  fat  basis). 

(7)  Scorched  particle  content.  Not 
more  than  22.5  mg.  for  spray  process  and 
32.5  mg.  for  roller  process. 

(8)  Solubility  index.  Not  more  than  1.5 
ml.  spray  process,  and  15.0  ml.  for  roller 
process. 

Table  I.— Classification  of  Flavor 


"^"^^tr^l      USe..ag.a.e 

US 
standard 

grade 

Cooked _ 

Feed .._. 

atief       „. 

Defmito 

SUgtW. 

Definite 
Definite 
S*ght 
Sight 

Oxrdized-..._            1 

Scorcfted.      ™_.._. 

SUgM. 

Stale 

Stooge „ 

Slgm. 
sight 

Table  II.— Classification  of  Physical 
Appearance 


Identification  of 

physical 

appearance 

cfiaractenstics 


U  S.  extra  gratle 


U.S.  standard 
grade 


Dry  product 
Unr\atural  color       f^ne   . 
Lumps   .  ,  Sligfit  pressure 


Visible  dark 
particles 
Reliquified 
product 
Grainy  


Practically  tree 


Free 


SligW 
Modei-aie 

pressure 
Reasonably  tree 


Reasonably  tree 


Table  III.— Classification  According  to 
Laboratory  Analysis 


Laboratory  tests 


Bacterial  estimate,  SPC/gram, 

Coliform  eslimate/gram 

Milkfat  oooleol.  percent 

Moisture  content,  percent '  

Scorcned  particle  content,  mg: 

Spray  proc , 

Roller  proc  ....„ _ 

Solubility  mdeit,  mt 

Spray  proc 

Roller  proc „ 

'  Milk  solids  no4  tat  basis 
'Not  less  than  26,0 
'But  less  Ittan  400 


U.S.  extra 
grade 


US. 

standard 

grade 


50.000 
10 
(') 
(') 
45 

t5.0 
225 

1.0 

ts.o 


100.000 
10 

(') 
(■) 

50 

225 

325 

15 
15.0 
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§  58.2706    Basis  for  oxygen  content 
determination. 

Oxygen  content  (if  gas  packed]  is  not 
a  U.S.  grade  requirement.  Percentage  of 
oxygen  content  will  be  made  available 
only  on  a  U.S.  graded  product  and  the 
results  will  be  shown  on  the  grading 
certificate  as  follows: 

Oxygen  Content 

Not  more  than  2%  Oxygen 

or, 

Not  more  than  3%  Oxygen 

or, 

Oxygen  content         % 

§  58.2707    Optional  tests. 

There  are  certain  test  requirements  in 
addition  to  those  specified  in  section 
58.2705.  Testing  for  these  requirements 
may  be  done  occasionally  at  the  option 
of  the  Department  and  will  be  done 
whenever  they  are  requested  by  an 
interested  party. 

These  optional  requirements  are  as 
follows: 

(a)  Copper  content.  Not  more  than  1.5 
p.p.m. 

(b)  Iron  content.  Not  more  than  10 
p.p.m. 

(c)  Titratable  acidity.  Not  more  than 
0.15  percent. 

(d)  Vitamin  addition.  When  either  or 
both  Vitamin  A  or  D  is  added,  they  shall 
be  present  in  such  quantity  that,  when 
prepared  according  to  label  directions, 
each  quart  of  the  reconstituted  product 
shall  contain: 

Vitamin  A.  Not  less  than  2,000  I.U. 
Vitamin  D.  400  I.U. 

§  58.2708    U.S.  grades  not  assignable. 

Dry  whole  milk  shall  not  be  assigned 
a  U.S.  grade  for  one  or  more  of  the 
following  reasons; 

(a)  Fails  to  meet  the  requirements  for 
U.S.  Standard  grade. 
■  (b)  Has  a  direct  microscopic  clump 
count  exceeding  100  million  per  gram. 

(c)  Fails  to  meet  the  requirements  for 
any  optional  tests  as  specified  in  section 
58.2707,  when  such  tests  have  been 
performed. 

(d)  Produced  in  a  plant  found  on 
inspection  to  be  using  unsatisfactory 
manufacturing  practices,  equipment,  or 
facilities,  or  to  be  operating  under 
unsanitary  plant  conditions. 

(e)  Produced  in  a  plant  which  is  not 
USDA  approved. 

§58.2709    Test  methods. 

All  required  tests,  and  optional  tests 
when  specified,  shall  be  performed  in 
accordance  with  "Methods  of 
Laboratory  Analysis".  DA  Instruction 
No.  918-103  (dry  milk  products  series), 


Dairy  Grading  Branch,  AMS,  U.S.  - 
Department  of  Agriculture,  Washington. 
DC  20250;  and  "Official  Methods  of 
Analysis  of  the  Association  of  Official 
Analytical  Chemists",  13th  Ed.  or  latest 
revision. 

Explanation  of  Terms 

§  58.2710    Explanation  of  terms. 

(a)  With  respect  to  flavor: 

(1)  Slight.  An  attribute  which  is  barely 
identifiable  and  present  only  to  a  smrfll 
degree. 

(2)  Definite.  An  attribute  which  is 
readily  identifiable  and  present  to  a 
substantial  degree. 

(3)  Undesirable.  Those  flavors  in 
excess  of  the  intensity  permitted  or 
those  not  otherwise  listed. 

(4)  Bitter.  Similar  to  taste  of  quinine 
and  produces  a  puckery  sensation. 

(5)  Cooked.  Similar  to  a  custard  flavor 
and  imparts  a  smooth  aftertaste. 

(6)  Feed.  Feed  flavors  (such  as  alfalfa. 
weet-clover,  silage,  or  similar  feed)  in 
milk  carried  through  into  the  dry  whole 
milk. 

(7)  Oxidized.  A  flavor  resembling 
cardboard  and  sometimes  referred  to  as 
"cappy"  or  "tallowy". 

(8)  Scorched.  A  more  intensified 
flavor  than  "cooked"  and  imparts  a 
burnt  aftertaste. 

(9)  Stale,  Storage.  Lacking  in 
freshness  and  imparting  a  "rough"  or 
"harsh"  aftertaste. 

(10)  Sweet.  The  lack  of  detectable 
acidity. 

(b)  With  respect  to  physical 
appearance: 

(1)  Practically  free.  Is  barely 
identifiable  upon  examination  and 
present  to  a  very  small  degree. 

(2)  Reasonably  free.  Is  easily 
identifiable  upon  examination  and 
present  to  a  small  degree. 

(3)  Slight  pressure.  Lumps  fall  apart 
with  only  light  touch. 

(4)  Moderate  pressure.  Only  sufficient 
pressure  to  disintegrate  the  lumps 
readily. 

(5)  Grainy.  Minute  particles  of 
undissolved  powder  appearing  in  a  thm 
film  on  the  surface  of  a  glass  or  tumbler. 

(6)  Unnatural  color.  A  color  that  is 
more  intense  than  light  cream  and/or  is 
brownish,  dull  or  grey-like. 

(7)  Lumps.  Loss  of  powdery 
consistency  but  not  caked  into  hard 
chunks. 

(8)  Visible  dark  particles.  The 
presence  of  scorched  or  discolored 
specks  readily  visible  to  the  eye. 

(Agricultural  Marketing  Act  of  1946,  Sec  20;i, 
205.  60  Stat.  1087.  as  amended,  1090.  as 
amended;  7  U.S.C.  1622, 1624) 


Done  at  Washington.  DC.  on  Novemt)f>r  9 
1982. 
William  T.  Manley, 

Deputy  .Administrator.  Marketing  Program 

Operations. 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12CFR  Part  563 

[No.  82-7281 

Federal  Savings  and  Loan  Insurance 
Corporation;  Insurance  Premiums 

Dated:  November  4.  Vial. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Advance  notice  of  proposed 
rulemaking:  request  for  comments. 

summary:  The  Federal  Home  Loan  Bank 
Board,  as  operating  head  of  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("FSIJC"),  is  giving 
advance  notice  of  a  proposal  to  revise 
its  regulations  regarding  deposit 
insurance  premiums  for  the  following 
purposes:  (1)  To  provide  for  the 
assessment  of  premiums  of  up  to  one- 
eighth  of  one  percent  of  insured 
accounts,  in  addition  to  the  current 
premium  of  one-twelfth  of  one  percent, 
in  order  to  cover  losses  and  expenses  of 
the  FSLIC;  and  (2)  implies  a  "study" 
which  the  public  should  have  a  right  to 
review  in  order  to  make  valid  comments 
to  institute  premium  rebates  in  amounts 
calculated  to  reflect  the  insurance  risk 
resuUing  from  the  condition  and 
operations  of  each  insured  institution.  In 
addition,  the  Board  solicits  public 
comment  on  the  feasibility  and 
desirability  of  a  risk-indexed  premium 
system,  and  requests  comments  on  a 
tentative  plan  to  quantify  the  insurance 
risk  posed  by  each  institution.  The 
Board  believes  that  development  of  such 
proposals  could  result  in  a  more 
equitable  distribution  of  insurance  costs 
and  would  serve  to  promote  the  safety 
and  soundness  of  the  industry. 

DATE:  Comments  must  be  received  by: 
January  10,  1983, 

ADDRESS:  Comments  should  be  sent  to 
Director,  Information  Services.  Federal 
Home  Loan  Bank  Board,  1700  G  Street, 
N,VV„  Washington,  DC.  20552. 
Comments  will  be  available  for  public 
inspection  at  this  address 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  Hartzog  (202-377-6782).  Direc  tor. 
Policy  Analysis  Division,  Office  of 
Policy  and  Economic  Research,  or 
Michael  D.  Schley  (202-377-6444). 
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Attorney,  Policy  and  Projects  Division, 
Office  of  the  General  Counsel,  Federal 
Home  Loan  Bank  Board,  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  Since  the 
inception  of  the  FSLIC's  deposit 
insurance  program  in  1934,  insured  thrift 
institutions  have  been  assessed 
premiums  orp  flat-rate  basis.  For  the 
last  thirty -two  years,  the  basic  premium 
rate  has  been  set  at  one-twelfth  of  one 
percent  of  all  insured  deposits.  The 
unprecedented  effects  of  the  recent 
economic  climate  on  the  condition  of  the 
thrift  industry  and  the  corresponding 
impact  on  the  insurance  risk  of  the 
FSUC  have  caused  the  Board  to 
reconsider  the  desirability  of  continuing 
the  present  flat-rate  premium  system. 

The  Board  is  considering  changing  the 
existing  premium  system  in  two  ways; 
one,  raising  the  total  level  of  premium 
collections  in  order  to  place  the  FSLIC 
fund  on  a  sounder  actuarial  basis;  and 
two,  implementing  a  partial  risk- 
sensitive  premium  system  in  which  high- 
risk  associations  would  bear  a  larger 
burden  of  the  costs  of  insurance  than 
would  low-risk  associations. 

The  first  issue  of  concern  to  the  Board 
is  whether  the  current  assessment  of 
one-twelfth  of  one  percent  of  insured 
accounts  will  continue  to  produce 
adequate  reserves  to  protect  deposits  at 
insured  institutions.  This  concern  is 
underscored  by  the  large  number  of 
fmancially  assisted  mergers,  in  1961  and 
1982,  and  the  continuing  decline  Ln  the 
average  net  worth  of  the  industry.  The 
Board  believes  that  the  increased 
assistance  expenditures  of  the  pat  two 
years  indicate  that  a  review  of  the 
actuarial  soundness  of  the  fund  is 
appropriate. 

The  second  issue  is  the  desirability  of 
a  risk-sensitive  insurance  premium 
structure  such  as  those  utilized  by 
private-sector  insurance  companies.  A 
risk-sensitive  premium  structure  is  being 
considered  to  accomplish  several 
objectives:  deregulation,  safety  and 
soundness,  equity,  and  efficiency.  First. 
such  a  system  would  permit  the  Board  to 
substitute  a  more  realistic  pricing 
system  for  deposit  insurance  and  would 
naturally  monderate  risk-taking  by 
associations  by  simulating  the  discipline 
of  free-market  pricing.  Second,  such  a 
system  would  tend  to  enconrage  safe 
and  sound  operations  by  associations 
by  intemaliring  the  costs  of  risk-taking. 
Third,  such  a  system  would  be  more 
equitable:  associations  that  impose  the 
highest  risk  exposure  to  the  PSLIC  fimd 
would  have  to  bear  a  related  share  of 
insurance  cost».  Finally,  because  such  a 
system  would  natnrally  induce  risk- 
adverse  behavior  by  associations  and 


encourage  more  intense  managerial 
control  of  an  institution's  spreads,  the 
size  of  the  FSUC  fund  that  is  adequate 
to  meet  the  needs  of  the  industry  would 
ultimately  be  less  and  the  average  level 
of  FSLIC  fees  levied  upon  associations 
should  ultimately  be  correspondingly 
lower. 

The  Board  has  the  ability  to  reshape 
the  FSUC  insurance  premium  structure 
in  accordance  with  the  terms  and 
Umitations  included  in  Section  404  of  the 
National  Housing  Act  (12  U.S.Cri727)  on 
the  amount  of  premiums  and  the 
circumstances  under  which  they  may  be 
assessed.  Consequently,  this  Resolution 
describes  the  Board's  consideration  of 
future  proposed  rulemaking  that  would 
authorize  the  assessment  of  additional 
premiums  and  permit  the  equivalent  of 
risk-indexed  premiums  only  with 
respect  tp  those  additional  amounts. 
This  Resolution  also  describes  a 
tentative  plan  for  rating  institutions  on 
the  basis  of  insurance  risk,  and  solicits 
comments  on  a  pure  risk-indexed 
scheme  in  connection  with  a 
Cnngressionally  mandated  study  of  the 
issue. 

The  Board  action  is  framed  as  an 
advance  notice  pf  proposed  rulemaking. 
As  a  result,  the  Board  will  have  the 
benefit  of  public  comment  on  the  many 
issues  involved  prior  to  its  consideration 
of  any  formal  proposed  rule. 

Assessment  of  Supplemental  Premiums 

Section  404(c)  of  the  National  Housing 
Act  (12  U.S.C.  1727  (c))  provides  that  the 
FSLIC  may  assess,  in  addition  to  the 
base  prem.ium  of  one-twelfth  of  one 
percent  of  insured  accounts,  a 
supplemental  premium  of  one-eighth  of 
one  percent  "until  the  amount  of  such 
premiums  equals  the  amount  of  all 
losses  and  expenses  of  the 
Corporation."  The  legislative  history  of 
this  provision  indicates  that 
supplemental  premiums  may  be 
assessed  to  cover  all  prior  losses  and 
expenses  of  the  FSUC,  not  just  those 
incurred  in  the  immediately  preceding 
year,  The  statute  gives  the  FSUC  the 
discretion  not  to  assess  supplemental 
premiums  in  any  given  year;  this 
discretion  has  been  exercised  recently, 
in  spite  of  significant  losses,  in  order  to 
avoid  imposing  an  additional  economic 
burden  on  the  industry.  However,  the 
Board,  in  its  capacity  as  Operating  head 
of  the  FSLIC,  has  determined  that  it  may 
be  necessary  to  exercise  this  authority 
in  the  near  future  in  order  to  maintain 
the  primary  reserve  at  a  level  adequate 
to  cover  liabilities  incurred  in  recent 
assistance  agreements  and  liabilities 
expected  to  be  incurred  under  the 
capital  assistance  plan  authorized  by 
the  Depository  Institutions  Act  of  1982. 


Consequently,  the  Board  is  considering 
proposed  rulemaking  that  would 
implement  the  supplemental  premium 
authority  in  Section  404(c)  of  the  Act, 
permitting  the  FSUC  to  exercise  this 
authority  in  future  premium  years. 
Although  the  Board  views  the  decision 
to  supplement  the  primary  reserve  as 
one  committed  to  the  discretion  of  the 
agency,  it  requests  comments  regarding 
the  hardship,  if  any,  that  supplemental 
premiums  of  as  much  as  one-eighth  of 
one-percent  may  impose  on  the  industry. 
Additionally,  the  Board  requests 
comments  on  the  desirability  of  a  five- 
year,  straight-line  phase-in  of  this 
supplemental  premium. 

Risk-Indexed  Variable-Rate  Premiums 

Consideration  of  Proposed 
rulemaking.  As  mentioned  earlier,  the 
FSLIC's  authority  to  assess  primary 
reserve  premiums  under  Section  404  of 
the  National  Housing  Act  is  generally 
set  forth  in  terms  of  flat-rate  ceilings. 
However,  the  Board  has  developed  a 
plan  that  it  believes  could  achieve  the 
equivalent  of  a  partial  risk-indexed 
variable-rate  premium  structure  within 
the  perimeters  established  by  Section 
404. 

Through  proposed  rulemaking 
currently  under  consideration,  the  Board 
would  continue  to  assess  flat-rate  base 
premiums  of  at  least  one-twelfth  of  one 
percent  of  insured  accounts  and 
supplemental  premiums  of  up  to  one- 
eighth  of  one  percent,  which  would  be 
paid  on  the  insurance  anniversar>'  date 
of  each  institution.  The  effect  of  a 
variable-rate  premium  would  be 
achieved  by  declaring  variable-rate 
rebates  of  only  the  supplemental  one- 
eighth-of-one-percent  premium,  to  be 
distributed  at  the  end  of  each  year  by 
the  FSUC.  Each  year  the  Board  would 
review  the  conditions  and  needs  of  the 
FSLIC  fund  and  declare  a  total  rebate  to 
the  industry  that  would  be 
commensurate  with  the  net  collection 
needs  of  the  fund.  The  amount  of  the 
rebate  to  be  given  to  each  institution 
would  be  determined  on  the  basis  of  risk 
criteria  developed  by  the  staff  of  the 
FSUC,  accepted  actuarial  principles, 
and  other  factors  relating  to  the 
purposes  underlying  Title  IV  of  the 
National  Housing  Act  The  Board 
believes  that  this  system  would  be 
consistent  with  the  premium  guidelines 
set  forth  in  Section  404  of  the  National 
Housing  Act;  is  within  the  Board's 
authority  to  make  premium  adjustments, 
refunds,  and  deferrals,  as  established  in 
Section  6  of  Public  Law  No.  91-151  (83 
Stat.  396  (1969));  and  is  within  the 
Board's  authority  to  promote  the  safety 
and  soundness  of  insured  institutions 
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under  Title  IV  of  the  National  Housing 
Act. 

In  preparation  for  possible 
implementation  of  the  risk-indexed 
rebate  scheme,  the  Board's  staff  has 
examined  several  possible  criteria  for 
rating  the  insurance  risk  posed  by 
individual  institutions.  Although  there 
are  many  indicators  of  the  probability  of 
an  institution's  failure,  such  as  its  net 
worth,  profitability,  efficiency, 
management  effectiveness,  asset  quality 
(based  on  credit  risk,  collateral,  etc.), 
and  the  extent  to  which  assets  and 
liabilities  have  matching  maturities,  the 
Board's  staff  has  developed  a 
preliminary  model  for  rating  risk  that 
focuses  on  only  those  factors  relating  to 
the  vulnerability  of  institutions  to  a 
volatile  interest-rate  environment.  In 
designing  a  risk-sensitive  premium,  the 
staff  has  recommended  that  at  this  time 
interest-rate  risk  should  be  the 
determining  factor;  thus  "management 
risk"  or  "credit  risk"  would  not  be 
considered  in  evaluating  the  riskiness  of 
individual  associations  under  this  initial 
plan. 

Management  risk  would  not  be 
included  as  a  risk  factor  because  of  the 
inherently  subjective  nature  of  such  an 
evaluation.  There  do  not  appear  to  be 
any  reliable,  accurate,  objective 
measures  of  management  effectiveness 
that  could  be  used  at  present.  Including 
management  risk  would  require  a 
subjective  evaluation  by  Board 
supervisory  staff.  Such  a  system  would 
introduce  variability  in  evaluations 
because  such  evaluations  would  have  to 
be  performed  by  a  large  number  of 
individuals.  The  inherent  variability  of 
such  a  system  has  led  the  staff  to 
exclude  management  risk  from  its 
tentative  recommended  plan. 

Credit  risk  has  been  the  subject  of 
many  studies  on  financial  institution 
riskiness.  However,  the  Board  has 
chosen  at  this  time  to  focus  on  interest- 
rate  risk  and  to  exclude  consideration  of 
credit  risk  for  several  rasons.  First,  at 
present  association  risk  exposure 
consists  almost  exclusively  of  interest- 
rate  risk  rather  than  credit  risk.  Second, 
interest-rate  risk  can  be  measured  very 
easily  while  credit-risk  measurement  is 
very  complicated.  The  measurement  of 
credit  risk  would  require  considerable 
research  into  the  loss  experience  on 
different  types  of  loans,  the  beneficial 
effects  of  portfolio  diversification,  and 
individual  and  regional  differences 
among  associations.  Finally, 
associations  can  quickly  adjust  interest- 
rate  risk  levels  through  hedging  in 
financial  futures  markets,  whereas  no 
comparable  measures  exist  for  offsetting 
credit  risk.  However,  the  Board 


recognizes  and  expects  that  the  interest- 
rate  risk  exposure  of  associations  will 
be  decreasing  and  credit-risk  exposure 
will  be  increasing  in  the  future  as 
associations  diversify  their  portfolios. 
Consequently,  the  Board  would  consider 
adding  credit  risk,  and  other  indicia  of 
insurance  risk,  as  it  further  refines  its 
model  in  the  future. 

The  tentative  plan  for  rating  risk 
would  examine  the  hypothetical  effect 
on  an  institution  of  a  SDO-basis-point  rise 
in  market  interest  rates.  The  500-basis- 
point  magnitude  is  not  crucial;  the  size 
of  the  assumed  increase  does  not  affect 
the  level  of  insurance  rebates.  The  plan 
would  involve  several  steps.  First,  the 
institution  would  compute  a  mark-to- 
market  adjustment  of  assets  and 
liabilities  for  a  500-basis-point  increase 
in  interest  rates.  Second,  the  institution 
would  compute  any  net  gains  on  hedge 
positions  in  financial  futures  and 
options  markets.  Third,  the  net 
adjustments  of  items  in  steps  one  and 
two  would  be  compared  to  the  net  worth 
of  the  association  to  determine  a  "Risk 
Factor"  for  that  association.  Fourth, 
those  Risk  Factors  would  be  used  to 
distribute  the  total  insurance  rebate  that 
is  declared  by  the  Board.  The 
associations  with  below-average  risk 
would  receive  above-average  rebates, 
and  vice  versa.  The  r.-bdles  wouhi  be 
scaled  on  a  continuum  according  to 
these  Risk  Factors,  rather  than  using 
discrete  categories  of  associations. 

The  Board  formally  requests 
comments  on  both;  (1)  Issues  relating  to 
the  proposed  regulatory  amendments 
[i.e.,  the  overall  desirability  of  risk- 
indexed  premiums,  the  appropriateness 
of  the  factors  described  above,  and  the 
consistency  of  the  described  rebate  plan 
with  the  statutory  scheme),  and  (2)  the 
suitability  of  the  tentative  risk-rating 
scheme  outlined  above. 

Further  study  of  risk-indexed 
premiums.  In  addition  to  the  specific 
elements  described  above  in  connection 
with  a  risk-indexed  rebate  scheme 
consistent  with  existing  statutory 
authority,  the  Board  is  considering  the 
desirability  of  a  pure  variable-rate 
schedule  for  primary  reserve  premiums 
as  part  of  a  study  mandated  by  Section 
712  of  the  Gam-St  Germain  Depository 
Institutions  Act  of  1982.  The  Board 
believes  fiexible  statutory  authority  for 
variable-rate  premiums,  such  as  that 
found  in  7  U.S.C.  1508(b)  (crop 
insurance).  29  U.S.C.  1306  (coverage  for 
pension  benefits,  and  42  U,S.C.  4014 
(fiood  insurance),  would  be  desirable 
because;  (1)  It  would  permit  the  Board  to 
establish  premium  limits  more 
appropriate  to  the  needs  of  the  FSLIC 
than  the  decades-old  limits  now 


imposed  by  Section  404(c)  of  the 
National  Housing  Act.  and  (2)  it  would 
permit  a  variable-rate  scheme  less 
cumbersome  than  the  rebate  pmcedure 
described  above.  In  connection  with  its 
study,  the  Board  requests  comments  on: 
(1)  The  necessity  of  statutory  prpmium 
ceilings,  (2)  appropriate  measures  of  the 
reserve  needs  of  the  FSLIC.  and  (3) 
suitable  criteria  on  which  variable-rate 
premiums  should  be  based,  as  wi.-ll  hs 
any  other  related  issues  on  which  the 
public  may  wish  to  comment, 

(12  U.S.C.  1724-2a  1730:  Pub  !.  91-151  of 
Dnc,  23,  196fl,  sec,  6  (R3  St8t   3t«!:  Reorg,  Plan 
No,  3  of  1947.  12  FR  4691.  3  CKR  1M3-48 
Cump  .  p,  1071} 

By  the  Federal  Home  Loan  Bank  Board. 
)ohn  M,  Buckley.  Jr., 
Acting  Secretary. 

IP'K  Dor  82-31315  Filed  II-IS-SZ:  ft4S  am) 
BIU.IMG  COOC  6712-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Parts  121  and  135 

(Docket  No,  22745;  Ref,  Notice  No  82-4 ( 

Flight  Crewmember  Flight  Time 
Limitations  and  Rest  Requiremenls 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Withdrawal  of  notice  of 
proposed  rulemaking. 

summary:  This  notice  withdraws  Notice 
62-1  published  in  the  Federal  Register 
on  March  11, 1982,  (47  FR  10748).  That 
notice  proposed  to  revise  the  fiight  time 

and  rest  requirements  for  fiight 
crewmembers  used  by  domestic,  fiag. 
and  supplemental  air  carriers  and 
commercial  operators,  and  air  taxi 
operators  and  commercial  operators. 
'I'he  notice  is  t.)ping  withdrawn  because 
the  proposals  ha\  e  become  apparently 
difficult  to  understand  and  the  Agency 
has  received  widely  varying  comments. 
The  FAA,  however,  will  continue  to 
review  actively  the  existing  flight  time 
'limitations  regulations  and  will  issue  a 
new  proposal  after  this  review  is 
complete, 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Bedore.  Project  Development 
Branch  (AFO-240),  Office  of  Flight 
Operations,  Federal  Aviation 
Administration.  800  Independence  .'^ve., 
SW,.  Washington,  DC.  20591,  telephone 
(202)  472-4621. 


/' 
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SUPPLEMENTARY  MFORMATIOM: 

Badcgroand 

On  February  16, 1982.  the  FAA  Issued 
Notice  82-4  (47  PR  10748;  March  11, 
1982).  The  notice  proposed  a  substantia! 
revision  to  the  flight  and  duty  time 
regulations  applicable  to  flight 
crewmembcra  utilized  by  domestic,  flyj, 
and  supplemental  air  camera  and 
commercial  operators,  and  air  taxi 
operators  and  commercial  operators 
The  amount  of  regulatory  material 
would  be  substantially  reduced  and 
simphfied.  and  a  set  of  eomnion 
standards  would  be  applied  to  ail  flight 
crewmembers,  without  distinction  based 
on  whether  they  performed  in  scheduled 
airline  operations,  on-demand  air  taxi 
operations,  helicopter  operations,  or 
other  forms  of  air  carrier  or  commf-rdal 
flight  operations.  The  notice 
represented,  in  effect,  a  studied  attempt 
to  de-regulate  in  the  sense  that  more 
discretion  would  be  left  to  the  operators 
management  to  determine  the  details  of 
flight  crewmember  flight  time  and  rest 
periods.  At  the  same  time,  however,  the 
notice  also  represented  the  FAA's  best 
efforts  to  provide  adequate  rest 
provisions  and  to  respond  to  a  chdni=;e(! 
operating  environment. 

Reasons  for  the  Withdrawal 

As  might  be  expected  on  a  subject  so 
inherently  controversial,  vast  volumes 
of  initial  comments  and  reply  comments 
have  been  received.  The  comments 
contend  that  the  proposals  are  difficult 
to  understand,  do  not  deal  adequately, 
or  at  all,  with  certain  operational 
aspects  affecting  pilot  fatigue  (circadian 
rhythm  or  diurnal  cycle,  for  example)  or 
do  not  address  the  widely  varying  needs 
of  operators.  The  FAA  appreciates  the 
responses  of  all  commenters.  In 
particular,  the  Agency  notes  the 
response  of  the  Air  Line  Pilots 
Association  which,  in  extensive 
comments,  opposed  the  notice. 
Similarly,  but  for  different  reasons, 
helicopter  operators  in  the  48 
conterminous  states,  Alaskan  operators. 
and  the  Regional  Airhne  Association,  to 
name  only  a  few,  expressed  varying 
degrees  of  concern  with  the  concepts  in 
the  notice. 

Against  this  mass  of  material  and 
sincerely  voiced  opposition  and 
criticism,  I  have  decided  that  this  notice 
should  not  go  forward  and  must  be 
withdrawn  in  order  to  allow  the  ^S,^ncy 
to  conduct  an  immediate  reassessment 
of  this  effort.  This  does  not  mean, 
however,  that  the  FAA  is  cancelling  its 
efforts  to  streamline  and  improve  these 
reguiations.  The  FAA  will  continue  its 
riilemaking  efforts  in  this  area  and  is 
considering  a  public  hearing  to  receive 


views.  suKKestions,  and  help  from  al! 
interested  persons  as  part  of  the 
Agency's  review.  This  is  consistent  with 
the  FAA's  record  of  public  participation 
in  rulemaking  and  illustrates  its 
commitment  to  continuance  of  that 
record.  This  will  also  enable  the  Agency 
to  better  respond  to  the  issues  raised  in 
the  comments  and  will  enable  the 
Agency  to  review  the  nilemaking  in 
accordance  with  Executive  Order  12291 

The  ()ec:ision  and  Withdrawal 

Accordingly.  Notice  82—1  is 
w.thdrawn. 

(Sees.  313.  314.  diiJ  tJ»l  Ihroa^h  610.  Federal 
Aviation  Act  of  195«  (49  U.S  C.  1354.  1355, 
find  14J1  through  1430)  find  section  6(c). 
Department  of  Transportcition  Act  (49  U.S.C 
1655(c]]) 

Issued  in  Washington.  D.C..  on  November 
10,  1982 

Michael  |.  Fenello, 
Lk:pi;!}  Ad::u!:::itrulijr. 

\vn  rioc  «-,Ti?l(is  Pled  ll-IS-St  12-50  pml 
BICLIMG  COO€  «»«»-1J-ll 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  134 

Country  of  Origin  Marking 
Requirements  for  Imported  Audio 
Cassette  Shells 

agency:  Customs  Service,  Treasury. 
ACTION:  Proposed  change  of  position — 
reciuesf  for  c  omments. 

summary:  Under  certain  circumstances 
imported  articles  may  be  excepted  from 
the  requirement  that  they  be  marked  to 
indicate  their  country  of  origin  to 
ultimate  purchasers.  This  document 
gives  notice  that  the  Customs  Service  is 
reviewing  its  present  position  of  not 
requiring  country  of  origin  markings  on 
imported  audio  cassette  shells,  if  the 
proposal  is  adopted,  the  individual 
cassette  shells  would  be  subject  to  the 
marking  requirements. 
DATE:  Comments  must  be  received  on  or 
before  [anuary  17,  1983. 
ADDRESS:  Com.ments  (preferably  in 
triplicate)  should  be  addressed  to  the 
Commissioner  of  Customs,  Attention: 
Regulations  Control  Branch,  U.S. 
Customs  Service.  1301  Constitution 
A\  enue.  NW.,  Room  2426,  Washington, 
DC.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tony  Piazza  or  Fred  Bums-O'Brien, 
Entry  Procedures  and  Penalties  EHvision, 
U.S.  Customs  Service,  1301  Constitution 
Avenue,  NW.,  Washington,  DC.  20229 
(202-566-8567), 


SUPPLEMENTARY  INFORMATION: 
Background 

Section  304(a),  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1304(a)),  provides 
that  unless  expressly  excepted,  every 
imported  article  of  foreign  origin,  (or  its 
container)  shall  be  legibly  and 
conspiciously  marked  to  indicate  to  an 
ultimate  purchaser  in  the  United  States 
the  English  name  of  the  country  of  origin 
of  the  article.  Part  134,  Customs 
Regulations  [19  CFR  Part  134).  sets  forth 
the  regulations  implementing  the 
country  of  origin  marking  requirements 
and  the  exceptions  of  19  U.S.C.  1304(a), 

Section  134.35,  Customs  Regulations 
(19  CFR  134.35).  provides  that  an  article 
used  in  the  United  States  in  manufacture 
which  results  in  an  article  having  a 
njime,  character,  or  use  differing  from 
that  of  the  imported  article,  will  be 
within  the  principle  of  the  decision  in 
the  case  of  United^tates  v.  Gibson- 
Thomsen  Co..  Inc..  27  CCPA  267  (C.A.D 
98).  Under  this  principle,  the 
manufacturer  or  processor  in  the  United 
States  who  converts  or  combines  the 
imported  article  into  the  different  article 
will  be  considered  the  "ultimate 
purchaser"  of  the  imported  article 
within  the  contemplation  of  19  U.S.C. 
1304(a),  and  the  article  shall  be  excepted 
from  marking. 

The  "ultimate  purchaser"  is  generally 
the  last  person  in  the  United  States  who 
receives  the  article  in  the  form  in  which 
it  was  imported.  Under  §  134.1(d)(1), 
Customs  Regulations  (19  CFR 
134.1(d)(1)),  if  an  imported  article  will  be 
used  in  manufacture,  the  manufacturer 
may  be  the  "ultimate  purchaser  '  if  he 
subjects  the  article  to  a  process  which 
results  in  its  substantial  transformation, 
even  though  the  process  may  not  result 
in. a  new  or  different  article. 

By  a  decision  dated  June  14, 1978 
(MAR-2-05-R:E:R  709123  JB),  Customs 
ruled  that  audio  cassette  shells  were  not 
required  to  be  individually  marked  with 
the  country  of  origin  because  the 
addition  of  the  magnetic  tape 
constituted  a  substantial  transformation 
within  the  principle  of  the  decision  in 
United  States  v.  Gibson-Thomsen,  Co.. 
Inc..  supra,  and  under  section  134.35, 
Customs  Regulations. 

Based  upon  a  petition  submitted  on 
behalf  of  several  domestic 
manufacturers  of  cassette  shells, 
Customs  has  reviewed  the  exception 
from  the  country  of  origin  marking 
requirements  of  these  articles  upon 
which  its  decision  was  based.  A  re- 
examination of  the  factual  underpinning 
of  that  decision  establishes  that  the 
technological  aspects  of  a  cassette  shell 
were  insufficiently  considered.  Customs 
now  finds,  based  on  more  complete 
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information  and  a  careful  analysis  of 
that  information,  that  the  addition  of  the 
tape  does  not  constitute  a  substantidl 
transformation  and  therefore  the 
exception  provided  in  §  134. ;(5  does  nol 
apply 

Cassette  shell  manufacture  involves  a 
number  of  steps.  The  first  step  is  the 
molding  process.  Styrene  and  acctal 
resins  are  molded  into  the  plastic  pa^ts 
of  the  cassette  shell  which  form  the 
outer  shells  of  the  tape  cassette,  the 
hubs  onto  which  the  magnetic  tape  !s 
pinned,  and  the  rollers  which  g;:iJe  the 
tapt-  along  its  path  through  the  cassette 

After  the  molding  procedure,  the  next 
step  is  the  assembly  of  the  shells.  The 
following  parts  are  used;  (1)  Screws  to 
attach  the  two  halves  of  a  rioldi;d 
cassette  shell:  (2)  leader  tape  onto  which 
the  magnetic  tape  will  be  spliced;  (3) 
pressure  pads  tu  press  the  tape  against 
the  tapehead  in  a  cassetie  deck;  (11 
shields;  (5)  roller  pins;  (6)  clrar 
windows;  and  (7)  plastic  liners.  The 
assembly  process  of  these  parts  begins 
with  the  installation  of  windows  and 
liners  into  the  shell  halves.  Next. 
approximately  three  feet  of  leader  tape 
is  pinned  to  the  hubs  and  then  the  ruller 
pins,  roUeTS,  leader  tape.  hubs,  shield, 
and  pressure  pads  are  installed  into  the 
shell  halves.  The  final  step  in  the 
assembly  process  is  the  ueiding  or 
screwing  together  of  the  two  shell 
halves  to  make  a  complete  cassette 
shell,  which  is  a  fully  functional  tape 
cassette,  except  that  it  does  not  contain 
the  magnetic  tape. 

The  complete  cassette  shells  are  then 
sold  to  Kiader-duphcators  in  the  L'nited 
States  who  splice  blank  or  pre-recorded 
magnetic  tape  onto  the  leader  contained 
in  the  shell.  The  loaded  cassetie  is  sold 
to  retail  custoniers.  e  iher  directly  or 
through  standard  distnhuti  m  c.h.mnels. 

While  the  determination  of 
substantial  transformation  is  n;ade   m  a 
(;ase-by-case  basis,  the  rulings  po:nt  to 
several  critena  in  mak'.r.a  this 
determination.  The  major  factor  to  he 
considered  is  the  further  processing 
done  in  the  U.iited  States.  Other  factors 
include  the  time.  cost,  other  materials. 
skills,  and  special  machinery  required  to 
compk  te  that  processing. 

The  cassette  shell  is  a  sophisticated 
mechanism  which  is  manufactured 
through  an  expensive  and 
technologically-advanced  process.  The 
addition  of  the  magnetic  tape  to  this 
highly  sophisticated  article,  whi(;h 
contains  17  parts,  is  tantamount  to 
loading  film  in  a  camera,  it  is  important 
to  the  working  of  the  artic;le  but  does  not 
transform  it  into  a  new  or  different 
.irticle,  or  otfierwise  change  its  essential 
character. 


The  actual  loading  process  is  a 
relatively  simple  operation  which  is 
considerably  less  sophisticated  and 
cosily  than  the  manufacture  of  the  shell 
which  involves  the  use  of  expensne 
equipment,  materials,  and  skilled 
personnel.  In  contrast,  many  loader 
duplicators  operate  on  a  very  small 
scale.  In  Gibson-Thomspn.  supra,  the 
court  found  that  certain  imported 
toothbrush  and  hairbrush  handles  were 
substantially  transformed  when  bristles 
were  added,  noting  that  the  handles 
accocnted  for  only  a  small  fraction  of 
the  value  of  the  final  pnid,'jcts.  This  is 
not  tnje  in  the  cassette  market  The  cost 
of  the  processing  performed  by  the 
loader-duplicator  is  negligible  compared 
to  the  cost  of  manufacturing  the  shell, 
which  is  the  crucial  element  in  the 
operation  of  the  finished  product  (tape 
cassette). 

Although  the  loader-duplicator  might 
know  the  country  of  origin  of  the 
cassette  shells  by  the  markings  on  the 
shipping  container,  or  otherwise,  the 
consumer  of  the  tape  cassette  has  no 
way  of  knowing  its  origin  without  the 
marking  directly  on  the  shell.  Congress 
enacted  the  country  of  origin  marking 
requirement  to  inform  consumers  of  an 
article's  foreign  origin  and  to  give 
domestic  manufacturers  an  advantage 
by  allowing  the  consumer  to  exercise  a 
preference  for  American  goods.  Customs 
believes  that  these  goals  would  be 
thwarted  if  audio  cassette  shells 
continued  to  be  imported  with  no 
markings. 

See  also  three  recent  Court  decisions 
which  relate  to  this  matter:  Unirnyal. 
Inc.  V.  United  States.  No.  82-3-00404 
(Slip  Op.  82-45).  )une  10. 1982.  and 
Texas  instruments.  Inc.  v.  United Statfs. 
-CCPA-.  Slip  Opinion,  [une  23, 1982. 
Additionally,  we  believe  that  the 
holding  and  its  rationale  in  Grafton 
Spools.  Ltd.  V.  United  States.  45  Cust.  Ct. 
16.  CD.  2190  (1960)  should  be 
mentioned. 

Pi-opor^ed  Chaii}.'e  of  Position 

Customs  has  concluded  that 
uidividual  marking^fthe  tape  cassette 
shell  is  necessary  to  ensure  that  an 
ultimate  purchaser  [consiimer)  in  the 
United  States  will  be  aware  of  the 
country  or  origin  of  the  tape  cassettes. 
Tl'erefoie  Customs  proposes  to  rescind 
its  ruling  of  )une  14.  1978.  and  require 
the  appropnate  markings  in  full 
compliance  with  section  304(aj  and  the 
applicable  regulation.  Inasmuch  as  the 
statute  permits  the  article  or  its 
container  to  be  marked,  consideration 
will  be  given  to  the  marking  of  the 
containers  in  which  the  tape  cassettes 
are  sold  at  retail  in  lieu  of  marking  the 


shells.  Public  comment  is  solicited  on 
this  alternate  ni(  thod  of  marking 

Authority 

ln;ismuch  as  the  proposed  change  will 
effect  the  present  Customs  position 
relating  to  marking  of  audio  cassette 
shells.  Customs  is  giving  interested 
parlies  notice  and  an  opportunity  to 
comment  in  accordance  with  section 
304,  Tariff  .\l\  of  1930.  as  amended  (19 
U.S.C.  1304),  section  134.35,  Customs 
Regulations  (19  CFR  134.35).  and 
§  177.10(c)(2).  Customs  Regulations  (19 
CFR  177.10(c)(2)). 

Comments 

Before  taking  any  further  action  on 
this  matter,  consideration  will  be  given 
to  any  written  comments,  preferably  in 
triplicate,  timely  submitted  to  the 
Commissioner  of  Customs.  The  petition 
requesting  the  proposed  change  of 
position  and  conunents  submitted  will 
be  available  for  public  inspection  in 
accordance  with  §  103. n(b).  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  Control  Branch. 
Headquarters.  Room  2426.  U.S.  Customs 
Service,  1301  Constitution  Avenue.  NW.. 
Washington.  D.C.  20229. 

Drafting  lnfon..il,(in 

The  principal  author  of  this  document 
was  Jesse  V.  Vifello.  Regulations 
Control  Branch.  Office  of  Regulations 
and  Rulings.  U.S.  Customs  Ser\ice. 
However,  personnel  from  other  Customs 
offices  participated  in  its  development 
Alfred  R.  De  Angeius, 
.Acting  Commissioner  of  Customs. 

Approved:  October  25.  19B2. 
|ohn  M.  Walker.  Jr.. 
Assistant  Secretary'  of  the  Treasury. 

\m  Dot  K-J129e  nii'd  H-IS-SI:  «.4S  am) 
MLLINO  COM  4820-01-N 


19  CFR  Part   177 
0692631 

Powernet  Fabric;  Change  of  Practice 
Considered 

AGENCy:  Customs  Service.  Treasury. 

action:  Proposed  change  of  practice — 

request  for  comments, 

summary:  This  document  gives  notice 
that  Customs  is  reviewing  its  current 
established  and  uniform  practice  of 
classifying  certain  powernet  fabric  as 
netting,  t^ustoms  is  considenng 
classifying  that  merchandise  as  knit 
fabrics  of  man-made  fibers,  and  seeks 
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public  comment  on  the  proposed  change 

of  practice. 

DATE:  Comments  (preferably  in 

triplicate)  must  be  received  on  or  before 

January  7, 1983. 

ADDRESS:  Comments  should  be 

addressed  to  the  Conunissioner  of 

Customs,  Attention:  Regulations  Control 

Branch,  Room  2426, 1301  Constitution 

Avenue,  NW.,  Washington.  D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT 

Philip  Robins,  Classification  and  Value 

Division,  1301  Constitution  Avenue, 

NW.,  Washington,  D.C.  20229  (202-566- 

8181). 

SUPPLEMENTARY  INFORMATION: 

Background  I 

Pursuant  to  an  established  and 
uniform  practice;  based  on  importations, 
Customs  has  classified  certain  powemet 
fabric  under  the  provision  for  netting,  in 
the  piece,  made  on  a  lace,  net,  or 
knitting  machine,  other,  in  item  352.80. 
Tariff  Schedules  of  the  United  States 
(TSUS)  (19  U.S.C.  1202). 

However,  information  has  been  made 
available  to  Customs  to  indicate  that 
although  the  term  "powemet"  may  have 
commercial  significance  to  the  consumer 
or  other  nonexpert  in  a  marketing  or 
merchandising  sense,  the  term  is  in  fact 
a  misnomer  because  the  actual 
construction  of  the  fabric  in  question  is 
that  of  a  knit  fabric.  In  addition,  it 
appears  that  powemet  fabrics  are  not 
known  technically  by  experts  in  the 
trade  as  net  fabrics,  and  garments  made 
from  powemet  fabrics  are  classified  by 
Customs  as  knit  garments. 

Proposed  Change  of  Practice 

On  the  basis  of  the  above  information. 
Customs  has  determined  that  the 
established  and  uniform  practice  of 
classifying  certain  powemet  fabric  as 
netting,  etc..  in  item  352.80,  TSUS,  is 
clearly  wrong.  It  is  Customs  position 
that  the  powemet  fabric  in  question, 
which  is  a  stretch  knit  with  a 
"brickwork"  or  "honeycomb" 
construction  of  elastic  man-made  fibers 
(not  rubber)  and  a  very  small  amount  of 
open  work,  used  in  the  manufacture  of 
women's  foundation  and  body 
supporting  garments,  is  properly 
classifiable  under  the  provision  for  knit 
fabrics  of  man-made  fibers,  in  item 
345.50,  TSUS,  at  a  higher  rate  of  duty. 

Authority 

Inasmuch  as  the  proposed  change  of 
practice,  if  implemented,  will  increase 
the  amount  of  duties  assessed  on  the 
merchandise,  Customs  is  giving  this 
notice  and  opportunity  for  comment  as 
provided  by  section  315(d),  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1315(d)), 


and  section  177.10(c)(1),  Customs 
Regulations  (19  CFR  117.10(c)(1)). 

Comments 

Before  taking  any  further  action  on 
this  matter,  consideration  will  be  given 
to  any  written  comments  submitted 
timely  to  the  Commissioner  of  Customs. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)).  during  the  hours  of  9:00 
a.m.  to  4:30  p.m.  on  normal  business 
days,  at  the  Regulations  Control  Branch, 
Headquarters,  Room  2426,  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW., 
Washington,  D.C.  20229. 

Drafting  Information 

The  principal  author  of  this  document 
was  Todd  J.  Schneider,  Regulations 
Control  Branch,  U.S.  Customs  Service. 
However,  personnel  from  other  Customs 
offices  participated  in  its  development. 

Dated:  November  5, 1982 
William  von  Raab, 

Commissioner  of  Customs. 

(FR  Doc.  62-31299  Filed  ll-lS-ll  8:45  dm| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  1  and  101 

[Docket  No.  B1P-0298] 

Proposed  Exemption  of  Required 
Label  Statement  for  Soft  Drinlcs  In 
Cans 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
grant  an  exemption  to  manufacturers  of 
soft  drinks  in  cans  from  placement 
requirements  for  required  label 
statements.  This  proposed  exemption 
would  permit  the  name  of  the 
manufacturer,  packer,  or  distributor  of 
soft  drinks  in  cans  to  be  declared  on  the 
lid  of  the  can.  This  action  is  based  on  a 
petition  submitted  to  FDA  by  the 
American  Can  Co.  FDA  will  permit 
manufacturers  of  soft  drinks  in  cans  to 
label  soft  drinks  in  cans  in  accordance 
with  the  proposed  exemption  prior  to 
publication  of  a  final  regulation. 
DATES:  Comments  by  January  17,  1983. 
FDA  proposes  that  the  final  rule  based 
on  this  proposal  become  effective  on  the 
date  of  its  publication  in  the  Federal 
Register. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 


305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  W.  Gill,  Bvjreau  of  Foods 
(HFF-312),  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-245-3092. 

SUPPLEMENTARY  INFORMATION:  The 

American  Can  Co.  submitted  to  FDA  a 
petition  requesting  that  the  agency  issue 
a  regulation  granting  an  exemption  to 
manufacturers  of  soft  drinks  in  cans 
from  the  placement  requirements  of 
§  101.2(b)  (21  CFR  101.2(b)).  The 
exemption  would  permit  the  name  of  the 
manufacture,  packer,  or  distributor  to 
be  declared  on  the  lid  of  the  can.  This 
proposed  exemption  would  provide  to 
manufacturers  of  soft  drinks  in  cans  the 
same  flexibility  as  that  now  possessed 
by  manufacturers  of  soft  drinks  in  glass 
bottles. 

In  addition,  the  petitioner  also 
submitted  a  supplemental  request 
requesting  that  manufacturers  of  soft 
drinks  in  cans  be  permitted  to  label  cans 
in  accordance  with  provisions  of  the 
proposal  prior  to  publication  of  a  final 
rule. 

The  petitioner  asserts  that  the 
proposed  regulation  is  needed  because 
of  the  way  metal  cans  are  manufactured 
and  thereafter  filled  with  soft  drinks.  A 
majority  of  the  brands  of  nationally 
advertised  soft  drinks  are,  in  fact, 
produced  from  a  concentrate  and 
bottled  or  canned  by  regioned 
franchisees  of  the  trademark  holder.  The 
labeling  of  a  particular  brand  is 
identical  nationwide  with  the  exception 
of  the  identification  of  the  specific 
franchisee  that  fills  the  metal  can  or 
glass  bottle. 

For  soft  drinks  in  both  metal  cans  and 
glass  bottles,  the  open-top  container  is 
made  by  a  container  manufacturer  in 
either  a  can-making  or  bottle-making 
plant,  and  because  the  labeling  on  the 
open-top  container  is  identical  for  all 
franchisees  (except  for  franchisee 
identification],  this  labeling  is  applied 
most  economically  at  the  container 
plant.  These  labeled  open-top  containers 
are  then  shipped  to  the  soft  drink 
franchisee's  plant  where  they  are  filled 
with  the  appropriate  soft  drinks  and 
then  sealed  with  a  metal  can  lid  or 
bottle  top. 

Under  §S  1.24(a)(5)(ii)  and  101.5(a)  (21 
CFR  1.24(a)(5)(ii)  and  101.5(a)).  the  label 
of  a  food  in  package  form  or  multiunit 
retail  food  packages  must  "specify 
conspicuously  the  name  and  place  of 
business  of  the  manufacturer,  packer,  or 
distributor."  Section  101.2(b)  requires 
that  this  information  be  disclosed  on 
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either  the  information  panel  or  the 
principal  display  panel  of  the  food. 

In  support  of  its  petition.  American 
Can  Co.  points  out  that  there  is  currently 
a  distinction  between  cans  and  bottles 
with  respect  to  label  identification  of  the 
franchise.  For  cans,  the  franchisee  must 
be  identified  on  the  information  panel  of 
the  open-top  container,  whereas  for 
glass  bottles,  such  identification  may 
appear  on  the  top  or  cap  of  the  bottle. 
This  distinction  imposes  a  significant 
additional  cost  burden  on  manufacturers 
of  soft  drinks  in  cans  by  placing  cans  at 
a  cost  disadvantage  in  relation  to  glass 
bottles.  The  petitioner  states  that  the 
current  requi.rement  imposes 
unnecessary  costs  on  can 
manufacturers,  soft  drink  canners.  and, 
ultimately,  consumers.  The  petitioner 
asserts  that  this  proposed  regulation 
would  result  in  significant  cost  saving.s, 
without  affording  less  protection  or 
information  to  consumers,  and  it  would 
place  soft  drinks  in  cans  on  par  with  soft 
drinks  in  bottles.  The  petitioner  believes 
that  placement  of  the  name  of  the  actual 
canner  on  the  lid  of  the  can  fully 
complies  with  the  requirement  of 
§  101, 5(a)  that  the  declaration  be 
conspicuous.  In  addition  to  providing 
cost  savings  and  conspicuously 
providing  information  to  consumers,  the 
proposal  affords  much-needed  flexibility 
to  can  manufacturers.  A  manufacturer 
with  more  than  one  production  plant 
would  be  able  to  fill  orders  for  a 
particular  brand  of  soft  drink  can  fmm 
any  plant  with  adequate  inventory. 
Flexibility  in  scheduling  production 
would  also  be  enhanced. 

FDA  has  considered  the  petition  and 
proposes  to  grant  an  exemption  from  the 
placement  requirements  of  §  l.i:4(a)  and 
§  101.2(b)  to  permit  manufacturers  of 
soft  drinks  in  cans  to  declare  the  name 
and  place  of  business  of  the 
manufacturer,  packer,  or  distributor  on 
the  lid  of  the  can.  Under  this  exemption, 
the  lid  of  the  can,  which  is  applied  by 
the  soft  drink  canner.  would  bear  the 
canner's  name  and  address,  as  required 
by  §  101.5. 

Accordingly,  under  the  proposed 
exemption  can  manufacturers  would  be 
permitted  to  either  emboss  or  print  the 
name  of  the  soft  drink  canner  on  the  lid 
provided  the  operation  of  the  closure  tab 
does  not  remove  or  obscure  the 
declaration.  If  it  is  embossed,  the 
petitioner's  proposal  would  require  that 
the  type  size  of  the  embossed  letters  be 
at  least  one-eighth  inch  in  height,  twice 
the  type  size  required  for  printed  matter. 
If  the  declaration  is  printed,  the 
proposal  would  require  that  the  type 
size  not  be  less  than  one-sixteenth  inch 
in  height.  To  enhance  legibility,  the 


embossed  or  printed  declaration  would 
be  allowed  to  follow  the  curvature  nf  the 
lid.  The  type  size  requirements  are 
specified  in  the  citizen's  petition 
received  and  parallel  those 
requirements  now  in  effect  for  soft 
drinks  in  bottles. 

FT).^  has  also  considered  the 
petitioner's  supplemental  request  and 
agf-ees  to  permit  manufacturers  of  soft 
drinks  in  cans  to  label  soft  drinks  in 
cans  in  accordance  with  provisions  of 
this  proposal  prior  to  publication  of  a 
final  rule. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24[d)(13)  (proposed 
December  11, 1979;  44  FR  71742)  that  this 
proposed  action  is  of  a  type  that  does 
not  individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
vr.\  ironmental  im.pact  statement  is 
required. 

The  agency  h.i.s  examined  the 
economic  consequences  of  this  pniposed 
rulemaking  and  has  determined  that  it 
does  not  require  a  regulatory  impact 
analysis,  as  specified  in  Executive  Order 
12291.  The  petitioner  who  requested  this 
exemption  concludes  that  it  will 
decrease  the  costs  of  metal  cans  used  to 
package  soft  drinks,  thereby  relieving 
unnecessary  costs  on  the  can 
manufacturers,  soft  drink  canners,  and 
ultimately,  consumers.  Maintaining 
inventories  of  can  lids  embossed  or 
printed  with  the  names  of  different 
canners  is  obviously  less  expensive  than 
maintaining  inventories  of  can  bodies 
which  may  be  used  by  only  one  canner. 
Because  most  soft  diink  canners  are 
small  businesses,  it  is  possible  that  this 
exemption  will  provide  a  significant 
benefit  to  small  businesses.  The  agency 
concludes  that  the  information  in  the 
petition  and  this  preamble  constitute  the 
data  required  in  an  initial  regulatory 
flexibility  analysis  as  specified  by  the 
regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  The  apparent  alternative  to  this 
exemption,  namely  no  exemptiim,  would 
be  less  favorable  to  small  businesses.  It 
is  speculative  to  estimate  the  number  of 
small  firms  that  might  take  advantage  of 
this  exemption,  but  the  petition  suggests 
that  it  may  provide  a  significant 
favorable  benefit  to  those  sm<ili  firms 
that  chose  to  relocate  information  to  the 
lid  of  the  can. 

List  of  Subjects 

21  CFR  Part  1 

Cosmetics,  Drugs,  Exports,  Food 
labeling.  Imports.  Labeling. 


21  CFR  Part  101 

Food  labeling.  Misbranding,  Nutrition 
labeling,  Warning  statements. 

Therefore,  under  the  Federal  F'ood, 
Drug,  and  Cosmetic  Act  (sees  403(e). 
701(a).  52  Stat.  1047  as  amended.  1035 
(21  U.S.C,  343(e),  371(8|)j  and  under 
authority  delegated  to  the  Commissiui.er 
of  Food  and  Drugs  (21  CFR  5  10), 
Chapter  I  of  Title  21  of  the  Code  of 
Federal  Regulations  is  amended  in  Parts 
1  and  101  as  follows: 

PART  1— GENERAL  REGULATIONS 
FOR  THE  ENFORCEMENT  OF  THE 
FEDERAL  FOOD,  DRUG.  AND 
COSMETIC  ACT  AND  THE  FAIR 
PACKAGING  AND  LABELING  ACT 

1.  Part  1  is  amended  in  §  1.24  by 
adding  new  paragraph  (a)(5)(v).  to  read 
as  follows: 

§  1.24    Exemptions  from  required  labet 

statements. 

•  •  •         •         * 

(a)  •   •   • 

(5)  •   •   • 

(v)  A  multiunit  retail  package  for  soft 
drinks  in  cans  shall  be  exempt  from  the 
declaration  regarding  name  and  place  of 
business  required  by  §  101.5  of  this 
chapter  if  the  package  does  not  obscure 
the  declaration  on  unit  containers  or  if  it 
bears  a  statement  that  the  declaration 
can  be  found  on  the  unit  containers  and 
the  declaration  on  the  unit  containers 
complies  with  §  101.5  of  this  chapter. 
The  declaration  required  by  §  101.5  of 
this  chapter  may  appear  on  the  top  of 
soft  drinks  in  cans  if  the  statement  is 
conspicuous  and  easily  legible,  provided 
that  when  the  declaration  is  embossed, 
it  shall  appear  in  type  size  at  least  one- 
eighth  inch  in  height,  or  if  it  is  printed, 
the  type  size  shall  not  be  less  than  one- 
sixteenth  inch  in  height.  The  declaration 
may  follow  the  curvature  of  the  lid  of 
the  can  and  shall  not  be  removed  or 
obscured  by  the  tab  which  opens  the 
can. 


PART  101— FOOD  LABELING 

2.  Part  101  is  amended  in  §  101.2  by 
revising  paragraph  {c){4)(ii)(D),  to  read 

as  follows: 

i  101.2     Information  panel  of  package  form 
food. 


(c)  *  ♦  * 

(4]-    •    • 

(ii)  •    •    • 

(a)  If  the  soft  drink  is  packaged  in  a 
bottle  bearing  a  paper,  plastic  foam 
jacket,  or  foil  Inbel,  or  is  packaged  m  a 
nonreusahle  bottle  bearing  a  label 
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litheographed  onto  the  surface  of  the 
bottle  or  is  packaged  in  metal  cans,  the 
product  shall  not  be  exempt  from  any 
requirement  of  this  section  other  than 
the  exemptions  created  by 
§  1.24(a)(5){ii)  and  (v)  of  this  chapter 
and  the  label  shall  bear  all  required 
information  in  the  specified  minimum 
type  size,  except  the  label  will  not  be 
required  to  bear  the  information 
required  by  §  101.5  if  this  information 
appears  on  the  bottle  closure  or  on  the 
lid  of  the  can  in  a  type  size  not  less  than 
one-sixteenth  inch  in  height,  or  if 
embossed  on  the  lid  of  the  can  in  a  type 
size  not  less  than  one-eighth  inch  in 
height. 
•        *        *        •  ^     »  I 

Interested  persons  may.  on  or  before 
January  17. 1983  submit  to  the  Dockets 
Management  Branch  (address  above), 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  October  12. 1982.  | 

Mark  Novitch, 

Acting  Commissioner  of  Food  and  Drugs. 

(FR  Doc.  82-31287  Filed  11-15-82,  8:45  am| 
BILLING  CODE  4160-01-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 


30  CFR  Part  920 


Public  Comment  Period  and 
Opportunity  for  Public  Hearing  on 
Proposed  iModlf  icatlons  to  ttie 
Maryland  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Proposed  rule;  notice  of  receipt 

of  permanent  program  modifications: 

public  comment  period  and  opportunity 

for  public  hearing. 

summary:  OSM  is  announcing 
procedures  for  the  public  comment 
period  and  for  a  public  hearing  on  the 
substantive  adequacy  of  certain 
program  amendments  submitted  by  the 
State  of  Maryland  as  modifications  to 
the  Maryland  Permanent  Regulatory 
program  under  the  Surface  Mining 


Control  and  Reclamation  Act  of  1977 
(SMCRA). 

This  notice  sets  forth  the  times  and 
locations  that  the  proposed  amendments 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  program  elements,  and 
the  procedures  that  will  be  followed 
regarding  the  public  hearing. 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on 
December  16,  1982  to  be  considered.  A 
public  hearing  on  the  proposed 
modifications  will  be  held  on  request 
only,  on  December  7, 1982,  from  7:00 
p.m.  to  9:00  p.m.  or  until  all  comments 
have  been  heard. 

.-Xny  person  interested  in  making  an 
oral  or  written  presentation  at  the 
hefiring  should  contact  Mr.  David  H. 
Halsey  at  the  Charleston,  West  Virginia 
addres.^  and  phone  number  listed  below 
by  the  close  of  business  on  November 
30,  1982.  If  no  one  has  contacted  Mr. 
Halsey  to  express  an  interest  in 
participating  in  the  hearing  by  that  date. 
the  hearing  will  not  be  held.  If  only  one 
person  has  so  contacted  Mr.  Halsey,  a 
public  meeting,  rather  than  a  hearing. 
may  be  held  and  the  results  of  the 
meeting  included  in  the  Administrative 
Record. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to:  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Attention:  Maryland 
Administrative  Record,  603  Morris 
Street,  Charleston,  West  Virginia  25301, 
Telephone:  (304)  347-7158. 

The  public  hearing  will  be  held  in  the 
auditorium  of  Beall  High  School. 
Frostburg.  Maryland. 

Copies  of  the  proposed  amendments 
and  the  Maryland  program  are  available 
for  review  at  the  OSM  offices  and  the 
office  of  the  State  regulatory  authority 
listed  below,  Monday  through  Friday, 
9:00  a.m.  to  4:00  p.m.,  excluding 
holidays: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  603  Morris  Street, 
Charleston,  West  Virginia  25301, 
Telephone:  (304)  347-7158 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Morgantown  Field 
Office.  Federal  Building,  Room  229,  75 
High  Street,  Morgantown,  West 
Virginia  26505,  Telephone:  (304)  291- 
5821 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  1100  "L"  Street, 
N'.W.,  Washington.  D.C.,  Telephone: 
(202) 343-7428 
Maryland  Bureau  of  Mines,  69  Hall 
Street,  Frostburg,  Maryland  21532, 
Telephone:  (301)  689^136 


FOR  FURTHER  INFORMATION  CONTACT! 

David  H.  Halsey.  Director.  Charleston 
Field  Office,  603  Morris  Street. 
Charleston.  West  Virginia  25301, 
Telephone:  (304)  347-7158. 

SUPPLEMENTARY  INFORMATION:  On 

March  3. 1980.  OSM  received  a  proposed 
regulatory  program  from  the  State  of 
Maryland.  This  proposed  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  on  December  1. 1980  (45 
FR  79430-79451).  On  February  18. 1982. 
following  submission  of  program 
amendments  to  satisfy  the  conditions  of 
approval,  the  Maryland  program  was 
fully  approved  by  the  Secretary  (47  FR 
7214-7217). 

On  October  28, 1982,  the  State  of 
Maryland  submitted  certain  proposed 
regulations  (Administrative  Record 
Number  MD  194)  to  replace  those 
contained  in  its  approved  program. 
Copies  of  the  proposed  regulations  are 
available  for  review  at  the  offices 
indicated  above  or  may  be  obtained  at 
no  charge  by  contacting  OSM  at  the 
Charleston,  West  Virginia  address 
above.  OSM  now  seeks  public  comment 
on  the  adequacy  of  the  proposed 
regualtions. 

Additional  Determinations 

On  August  28,  1981,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  Sections  3,  4,  7 
and  8  of  Executive  Order  12291  for  all 
actions  to  approve  or  conditionally 
approve  State  regulatory  programs, 
actions  or  amendments.  Therefore,  a 
Regulatory  impact  Analysis  and 
regulatory  review  by  OMB  are  not 
needed  for  this  proposed  rule. 

This  rule  is  deemed  not  to  be  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(c)  of  NEPA.  It  is  hereby 
designated  as  a  categorical  exclusion 
from  the  NEPA  process.  Therefore,  this 
rule  is  exempt  from  the  requirements  of 
an  Environmental  Assesment  or  EIS. 

Pursuant  to  the  Regulator  Flexibility 
Act,  Pub.  L.  95-354, 1  have  certified  that 
this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

List  of  Subjects  in  30  CFR  Part  920 

Coal  mining.  Intergovernmental 
relations,  Surface  mining.  Underground 
mining. 

Dated:  November  10, 1982. 
].  Steven  Griles. 

Acting  Director,  Office  of  Surface  Mining. 

|FR  Doc.  82-31367  Filed  11-15-82;  845  am| 
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30  CFR  Part  946 

Cancellation  of  Public  Hearing  on 
Modified  Portions  of  the  Virginia 
Pennanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Cancellation  of  public  hearing. 

summary:  OSM  is  announcing  the 
cancellation  of  a  public  hearing  on  the 
substantive  adequacy  of  program 
amendments  to  Virginia's  alternative 
bonding  regulations  pursuant  to  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA)  and  30  CFR 
732.17. 

This  notice  cancels  the  public  hearing 
because  no  one  expressed  an  interest  in 
attending  the  hearing  by  November  8. 
1982,  but  does  not  alter  the  time  and 
location  at  which  the  Virginia  program 
and  proposed  amendments  are  available 
for  public  inspection,  or  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  elements. 
DATE:  The  following  hearing  is 
cancelled:  The  public  hearing  on  the 
proposed  amendments  to  the  Virginia 
program.  November  17,  1982. 
ADDRESS:  Written  comments  should  be 
mailed  or  hand  delivered  to:  Ralph  Cox, 
P'ield  Office  Director,  Virginia  Field 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  P.O.  Box 
626,  Big  Stone  Gap,  Virginia  24219.  , 

Copies  of  the  Virginia  program,  the 
proposed  amendments  to  the  program,  a 
listing  of  scheduled  public  meetings,  and 
all  written  comments  are  available  for 
re\  iew  at  the  OSM  offices  and  the  office 
of  the  State  regulatory  authority  listed 
below.  Monday  through  Friday,  8:00  am 
to  4:00  p.m.,  excluding  holidays. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  Room  5315,  11(X)  "L  ' 

Street,  N.VV.,  Washington,  D.C.  20240: 
Office  of  Surface  Mining  Reclamation 

and  Enforcement.  Highway  23,  South. 

Big  Stone  Gap,  Virginia  24219; 
Ottice  of  Surface  Mining  Reclamation 

and  Enforcement,  Flannagan  and 

Carroll  Streets,  Lebanon,  Virginia 

24266; 
Virginia  Division  of  Mined  Land 

Reclamation,  620  Powell  Avenue,  Big 

Stone  Gap,  Virginia  24219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Cox,  Field  Office  Director, 
Virginia  Field  Office,  Office  of  Surface 
Mining,  P.O.  Box  626,  Big  Stone  Gap. 
Virginia  24219;  telephone  (703)  523^303 
SUPPLEMENTARY  INFORMATION:  On 
September  30. 1982.  Virginia  submitted 
to  OSM.  proposed  program  amendments 


to  its  alternative  bonding  regulations 
(Administrative  Record  No.  VA  431). 
The  proposed  amendments  to  the 
Virginia  regulations  appear  at  V809.8  to 
add  a  definition  of  "cognovit  note";  at 
V809.6  and  V809.13  to  clarify  the  type  of 
certification  required  for  a  self-bond 
from  an  applicant;  and  at  V809.14  to 
clarify  that  payment  into  the  Fund  is 
within  30  days  after  the  end  of  each 
taxable  calendar  quarter. 

On  November  1, 1982,  notice  of 
opportunity  for  public  hearing  on  the 
proposed  amendments  to  the  Virginia 
program,  was  published  in  the  Federal 
Register  (47  FR  49412-49413).  The  notice 
stated  that  any  person  interested  in 
making  an  oral  or  written  presentation 
at  the  hearing  should  contact  Mr.  Cox  by 
November  8,  1982,  and  that  if  no  person 
contacted  Mr.  Cox  to  express  an  interet^t 
in  participating  in  the  hearing  by  the 
above  date,  the  hearing  would  be 
cancelled. 

Because  no  one  expressed  an  interest 
in  attending  the  hearing  by  November  8. 
1982,  the  hearing  has  been  cancelled 

While  there  is  no  public  hearing, 
interested  persons  may  still  submit 
u'.-itten  comments  on  fhe  proposed 
program  elements.  Writtert  comments 
not  received  on  or  before  4:00  p.m.  on 
December  1,  1982,  jn.iy  not  necessarily 
be  considered  in  the  Director  s  decision 
on  whether  the  proposed  amendments 
are  acceptable. 

Dated:  November  B.  1982. 
V\  illiam  B.  Schmidt. 

Asa. slant  Director,  Program  Operations  and 
Inspection. 

jlK  I),.t    B^-1H"-^  ••  l.cl  Tl-l.'i-B;:;8:43am| 
BILLING  CODE  4310-OS-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

1A-4-FRL  2243-3! 

Approval  and  Promulgation  of 
Implementation  Plans;  Receipt  of 
Implementation  Plans  From  North 
Carolina,  Georgia,  Kentuclty,  and 
Tennessee 

AGENCY:  Environmental  Protection 

Agency. 

ACTION;  .Notice  of  availability  of  State 

Implementation  Plans  and  request  for 

comments. 


SUMMARY:  The  purpose  of  this  notice  is 

1(1  acknowledge  the  submittal  of  SIP 
revisions  to  EPA  from  the  State  of  .North 
Carolina  on  June  17,  1982.  the  State  of 
Georgia  on  July  30.  1982.  the 
Cnrr\mon\veal;h  of  Kentucky  on  June  30 
(I.oiiisviUe  Draft)  and  Sep'ember  27. 


1982  (Final  for  .Northern  Kentucky)  and 
the  State  of  Tennessee  on  June  30.  1982. 

EPA  plans  to  propose  either  approval 
or  disapproval  of  the  SIPs  in  the  near 
future,  based  on  evaluations  currently  in 
progress.  At  this  time,  we  are  soliciting 
comments  on  any  aspect  of  the  SIPs. 

A  brief  summary'  of  each  SIP  revision 
is  contain?d  in  the  Supplementarv' 
Information  section  of  this  notice 
Interested  persons  are  invited  to  inspect 
the  revised  SIP  submittals  at  the 
locations  listed  below. 

The  submittals  are  necessary  as  a 
requirement  for  an  extension  of  the 
attainment  of  national  ambient  air 
quality  standards  for  ozone  and  carbon 
monoxide. 

DATE:  Comments  may  be  submitted  until 

fLi'-^her  notice. 

ADDRESSES:  The  revised  SIP  submittals 

are  a\  tillable  for  public  inspection  at  the 
folluw;ng  addresses  (comments  should 
be  submitted  to  the  first  address  listed): 

L'  S.  Environmental  Protection  Agency, 
Air  Management  Branch.  345 
Courtland  Street,  N.E..  Atlanta. 
Geo'-gia  30365.  Attn:  Douglas  Cook. 
Phone  404/'881-28e>4  or  FTS  257-2864 

State  of  North  Carolina — Division  of 
Environmental  Management  N.C. 
Department  of  Natural  Resources  and 
Community  Development,  Archdale 
Bi;ilding.  512  N.  Salisbury  Street. 
Raleigh.  North  Carolina  27611 

State  of  Georgia — Environmental 
Protection  Division.  Georgia 
Department  of  Natural  Resources,  270 
Washington  Street.  S.W..  Atlanta. 
Georgia  30334 

Commonwealth  of  Kentucky — Division 
of  Air  Pollution  Control.  Kentucky 
Department  for  Environmental 
Protection,  18  Reilly  Road.  Building  2. 
Fort  Boone  Plaza.  Frankfort.  Kentucky 
40601 

State  of  Tennessee — Division  of  Air 
Pollution  Control,  Tennessee 
Department  of  Public  Health.  150  9th 
Avenue  North.  Nashville.  Tennessee 
37203 

FOR  FURTHER  INFORMATION  CONTACT: 

I?'in.g;a^  Cook  [4(W;8',i-..cvtf-.  .r  ,-  :  S  257- 

2864). 

SUPPLEMENTARV  INFORMATION: 

in  ci.'-Cur:;s',!nce"i  uhere  a  State  or 
local  area  has  received  an  extension 
beyond  1982  for  attaining  the  National 
Ambient  Air  Qualiy  Standards 
(NAAQSJ  for  ozone  or  carbon 
monoxide,  the  Clean  Air  Act 
.Am.endments  of  1977  (Section  129(c)  of 
Pub.  L  95-95)  require  the  State  or  local 
area  to  adopt  and  submit  a  State 
Implementation  Plan  (SIP)  revision  to 
the  Administrator  of  EPA  by  July  1. 1982. 
This  SIP  revision  must  demonstrate 
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attainment  of  the  NAAQS  as 
expeditiously  as  practicable,  but  not 
later  than  December  31, 1987.  As  a 
condition  for  extending  the  attainment 
date,  Congress  required  that  each  SIP 
contain  certain  control  provisions 
covering  stationary  sources,  vehicle 
inspection/maintenance  (I/M)  programs 
and  transportation  measures.  These 
control  provisions  must  be  included  m 
the  SIP  for  any  area  where  an  extension 
has  been  granted,  regardless  of  the  date 
after  December  31,  1982.  when 
attainment  can  be  demonstrated, 

I.  State  of  North  Carolina  ' 

EPA  approved  North  Carolina  s 
request  for  a  carbon  monoxide 
attainment  date  extension  until  1987  on 
April  17,  1980  945  FR  26038). 

The  non-attainment  area  is 
Mecklenburg  County,  which  includes 
Charlotto, 

The  SIP  was  submitted  on  [une  17 
1982  and  includes: 

(a]  A  letter  of  submittal. 

(b)  1982  revision  of  the  State 
implementation  plan  for  carbon 
monoxide  (Charlotte).  i 

II.  State  of  Georgia 

EPA  approved  Georgia  s  request  for  a 
carbon  monoxide  attainment  date 
extension  until  1987  on  January  24,  1980 
(43  FR  5698). 

The  non-attainment  area  includes 
eleven  counties  in  and  around  Atlanta 

The  SIP  was  submitted  on  July  30, 
1982  and  includes: 

fa)  A  letter  of  submittal. 

(b)  1982  revision  of  the  State- 
implementation  plan  for  carbon 
monoxide  (Atlanta). 

III.  Commonwealth  of  Kentucky 

EPA  approved  Kentucky's  request  for 
carbon  monoxide  and  ozone  extension 
until  1987  on  August  7, 1981  (46  FR 
40186),  and  January  25,  1980,  (45  FR 
6092),  respectively. 

The  CO  nonattainment  area  includes 
Jefferson  County,  and  the  ozone  non- 
attainment  area  inlcudes  Jefferson, 
Boone,  Kenton  and  Campbell  Counties. 
The  current  SIP  submittal  includes: 

(a)  A  letterx)f  submittal  for  Boone, 
Kenton  and  Campbell  Counties  portion 
of  the  SIP  revision — September  27.  1982. 

(b)  A  revision  to  the  State 
Implementation  Plan  for  ozone  in  Boone. 
Kenton  and  Campbell  Counties. 

(c)  A  letter  of  submittal  for  Jefferson 
County— June  30,  1982.  i 

(d)  .\  revision  to  the  State 
Implementation  Plan  for  ozone  in 
JeffersonXounty  (draft). 


IV.  The  State  of  Tenoessee 

EPA  approved  Tennessee's  request  for 
an  extension  of  the  attainment  date  until 
1987  for  carbon  monoxide  in  Memphis 
on  February  6,  1980,  (45  FR  8004)  and  for 
carbon  monoxide  and  ozone  in 
Nashville  on  .August  13.  1980  (45  FR 
53809). 

The  carbon  monoxide  nonattainment 
areas  include  Shelby  County  (Memphis) 
and  Udvidson  County  (Nashville).  The 
ozone  nonattainment  area  includes 
Davidson  County. 

The  SIP  was  submitted  on  June  30, 
1982  and  includes: 

(a)  Letter  of  submittal. 

(b)  1982  Revision  of  the  State 
Implementation  Plan  for  ozone 
(Nashville)  and  for  carbon  monoxide 
(Nashville  and  .Memphis). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations,  Ozone, 
Sulfur  oxides.  Nitrogen  dioxide,  Lead, 
Particulate  matter,  Carbon  monoxide. 
Hydrocarbons. 

Dated:  October  29.  1982. 
Charles  R.  Jeter, 

Regional  Administrator. 

(KR  Doc.  82-31J07  Filed  11-15-82;  &«  am| 
BILLING  CODE  656«>-50-M 


40  CFR  Part  123 
I W-3-FRL  2245-2) 

West  Virginia's  Request  To  Use  New 
NPDES  Application  Form  for  Surface 
Mines 

AGENCY:  Environmental  Protection 

Agency. 

action:  Proposed  rules;  notice  of 

program  revision. 

summary:  The  State  of  West  Virginia 

has  submitted  a  request  to  the 
Environmental  Protection  Agency  for 
approval  to  revise  its  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  program  to  use  a  new  application 
form  for  surface  mine  discharges.  This 
notice  provides  for  a  comnient  period  on 
West  Virginia's  request.  The  new 
surface  mine  form  will  replace  the 
existing  application  form  approved  by 
EP.A  on  May  10.  1982  for  all  mining 
discharges.  The  existing  form  will 
continue  to  be  used  for  discharges  from 
deep  mines  and  preparation  plants. 
Under  EPA  regulations,  the 
Administrator  shall  approve  or 
disapprove  this  request  after  taking  into 
consideration  all  comments  received. 
DATES:  Comments  must  l)e  submitted  on 
or  bf  fore  December  16.  1982  Interested 
persons  may  also  request  a  public 


hearing  on  the  proposed  new  application 
form.  If  there  is  a  significant  public 
interest  expressed  in  the  comments 
received  to  have  a  public  hearing,  EPA 
will  schedule  such  a  hearing.  In  the 
event  EPA  determines  to  hold  a  public 
hearing,  prior  notice  of  the  date,  time 
and  location  of  such  hearing  will  be 
given.  All  requests  for  a  public  hearing 
on  the  proposed  new  application  form 
must  be  submitted  on  or  before 
December  15. 1982. 

ADDRESSES:  Copies  of  the  proposed  new 
surface  mine  application  form  are 
available  from: 

United  States  Environmental 
Protection  Agency,  Region  III 
(3WM53),  6th  and  Walnut  Streets. 
Philadelphia,  Pennsylvania  19106; 

West  Virginia  Department  of  Natural 
Resources,  Division  of  Water 
Resources,  1201  Greenbrier  Street, 
Charleston.  West  Virginia  25311. 

All  comments  regarding  the  surface 
mine  application  form  submitted  on  or 
before  December  15, 1982  and  any 
comments  received  during  a  public 
hearing,  if  one  is  held,  will  be 
considered.  All  comments  and  hearing 
requests  should  be  directed  to:  Charles 
W.  Sapp,  Chief,  Water  Permits  Branch 
(3WM50)  U.S.  EPA.  Region  III,  6th  and 
Walnut  Streets,  Philadelphia. 
Pennsylvania  19106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  D.  Sweeney  (3WM53),  U.S.  EPA. 
Region  III,  6th  and  Walnut  Streets, 
Philadelphia,  Pennsylvania  19106  215/ 
597-6821. 

SUPPLEMENTARY  INFORMATION:  On  May 

10,  1982  (47  FR  22363,  May  24, 1982),  the 
Administrator  of  EPA  approved  West 
Virginia  to  administer  its  own  NPDES 
permit  program  for  discharges  within  the 
jurisdiction  of  West  Virginia.  The 
approval  was  made  pursuant  to  section 
402(b)  of  the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972.  As 
part  of  that  program,  the  Adminstrator 
approved  application  forms  to  be  used 
in  developing  State  NPDES  permits.  This 
included  an  application  form  to  be  used 
for  mining  discharges.  West  Virginia  has 
requested  that  a  new  form  be  used  to 
permit  surface  mine  discharges.  The 
existing  mining  form  will  continue  to  be 
used  for  discharges  from  deep  mines 
and  preparation  plants. 

The  Administrator's  decision  to 
approve  or  disapprove  the  surface  mine 
form  will  be  based  on  the  comments 
received,  including  those  submitted  at 
any  public  hearing,  and  a  determination 
of  whether  the  revision  meets  the 
applicable  requirements  of  40  CFR  Part 
123.  According  4o  40  CFR  123.6,  the 


40  CFR  Pari 
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revision  does  not  become  effective  until 
approval  by  the  Administrator. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  123 

Hazardous  materials,  Indians-lands. 
Reporting  and  recordkeeping 
requirements,  Waste  treatment  and 
disposal.  Water  pollution  control,  Waier 
supply.  Intergovernmental  relations, 
F^enalties,  Confidential  business 
information. 
Peter  N,  Bibko, 
Regional  Administrator.  EPA  Region  III.        -y 

I  K  IJor  8;--313WSFiled  ll-lS-aa  B45  ani) 
BILLING  CODE  6560-SO-M 


40  CFR  Parts  125  and  403 

I W-7-FRL  2245-2] 

Nebraska  Pretreatment  Program 
Proposal 

AGENCY:  Environmental  Protectioa 

Agency. 

ACTION:  Notice  of  proposal  to 

incorporate  a  pretreatment  program  into 

the  Nebraska  national  pollutant 

discharge  elimination  system  (NPDES) 

permit  program. 

SUMMARY:  The  State  of  Nebraska  has 
submitted  a  proposal  to  the 
Environmental  Protection  Agency  for 
approval  to  expand  its  National 
F'ollutant  Discharge  Elimination  System 
(NPDES)  program  to  include  a 
pretreatment  program.  According  to  the 
State's  proposal,  the  pretreatment 
program  would  be  administered  by  the 
State  of  Nebraska  Department  of 
Environmental  Control.  This  notice 
provides  for  a  comment  period  on 
Nebraska's  request.  Under  EPA 
regulations  the  Administrator  shall 
approve  or  disapprove  this  request  after 
taking  into  consideration  all  comments 
received. 

DATES:  Comments  must  be  received  on 
or  before  December  16.  1982 

Interested  people  may  also  request  a 
public  hearing  on  the  States  request.  If 
there  is  significant  public  interest 
expressed  in  comments.  EPA  will 
schedule  such  a  hearing.  In  the  event 
EPA  determines  to  hold  a  public 
hearing,  prior  notice  of  date,  time  and 
location  of  such  a  hearing  will  be  given 
All  requests  for  a  public  hearing  must  be 
submitted  on  or  before  December  16, 
1982. 

ADDRESSES:  Copies  of  the  Nebraska 
proposal  are  available  for  public 
inspection  during  normal  business  hours 
at  the  Water  Management  Division,  U.S. 


Environmental  Protection  Agency. 
Region  VII  office,  324  East  11th  Street. 
Kansas  City,  Missouri  64106,  and  the 
Permits  and  Licenses  Section,  Water 
and  Waste  Management  Division. 
Nebraska  Department  of  Environmental 
Control,  301  Centennial  Mall  South, 
Lincoln,  Nebraska  68509.  Comments  on 
the  Nebraska  proposal  should  be 
submitted  to  these  addressees.  ^K^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Lee  Duvall,  Permits/Compliance 
Section,  Water  Compliance  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  VII  office,  324  East  nth  Street, 
Kansas  City,  Missouri  64106,  (816)  374- 
2281, 

SUPPLEMENTARY  INFORMATION:  On 
January  28.  i:iiil.  the  United  States 
Environmental  Protection  Agency  (U.S. 
EP.A|  promulgated  the  General 
Pretreatment  Regulations  (40  CFR  Parts 
125  and  403),  These  regulations, 
mandated  by  the  Clean  Water  Act  of 
1977  (Pub.  L,  95-217),  govern  the  control 
of  industrial  wastes  introduced  into 
Publicly  Owned  Treatment  Works 
(POTW),  commonly  referred  to  as 
municipal  sewage  treatment  plants.  The 
objectives  of  the  regulations  are  to:  (1) 
Prevent  introduction  of  pollutants  into 
POTWs  which  will  interfere  with  plant 
operations  and/or  disposal  or  use  of 
municipal  sludges;  (2)  prevent 
introduction  of  pollutants  into  POTWs 
which  will  pass  through  treatment 
works  in  unacceptable  amounts  to 
receiving  waters  or  into  municipal 
sludges;  and  (3)  improve  the  feasibility 
of  recycling  and  reclaming  municipal 
and  industrial  wastewaters  and  sludges 
One  of  the  keystones  of  the  industrial 
waste  control  programs,  as  set  forth  in 
the  General  Pretreatment  Regulations,  is 
the  establishment  of  Pretreatment 
Programs  as  a  supplement  to  the 
existing  State  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  program.  The  State  of  Nebraska 
received  NPDES  permit  authority  on 
June  12.  1974.  The  General  Pretreatment 
Regulations  provide  that  local 
pretreatment  programs  may  be  utilized 
as  the  primary  vehicle  for  developing 
and  implementing  pretreatment 
programs  and  applying  and  enforcing 
federal  pretreatment  standards  for 
industrial  users  of  POTWs.  However, 
the  Regulations  also  provide  that  a  State 
may  develop  and  implement  a  state 
level  pretreatment  program  in  lieu  of  the 
local  POTW  programs.  Under  this 
provision  the  State  would  apply  and 
enforce  pretreatment  standards  directly 
against  industries  that  discharge  to 
POTWs.  The  proposal  by  the  State  of 
Nebraska  is  for  a  state  level  program.  In 
order  to  he  approved,  a  request  for  State 


Pretreatment  Program  approval  must 
demonstrate  that  the  State  has  legal 
authority,  procedures,  available  funding, 
and  qualified  personnel  to  implement  a 
State  I^treatment  Program  specified  m 
§  403  10  of  the  Regulations. 

The  Nebraska  proposal  consists  of  a 
description  of  how  the  State  proposes  t<i 
operate  the  program  a  statement  from 
the  Nebraska  Attorney  General  that  the 
State  has  adequate  legal  aulhonty  to 
conduct  the  program,  and  a 
Memorandum  of  .^greement  between 
the  State  and  EPA  Regional  Office.  EPA 
is  providing  an  opportunity  for  public 
comment  on  the  States  request.  Public 
comments  should  be  sent  to  EPA  at  the 
address  indicated  above  prior  to  the 
close  of  the  30  day  comment  period.  All 
comments  will  be  considered  in  the 
decision  on  whether  or  not  to  approve 
the  program.  If  there  is  sufficient  public 
interest,  a  public  hearing  will  be  held. 
and  the  time  and  place  of  the  hearing 
will  be  public  noticed.  All  persons 
submitting  comments  will  be  notified  of 
the  approval  or  disapproval  of  the 
program  by  the  Administrator. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291, 

List  of  Subjects 

40  CFR  Part  125 

Water  pollution  control,  waste 
treatment  and  disposal. 

40  CFR  Part  403 

Confidential  business  information. 
Reporting  and  record  keeping 
requirements,  Waste  treatment  and 
disposal.  Water  pollution  controL 

Dated:  November  5.  1982. 
David  A.  Wagoner, 
Acting  Regional  Administrator.  Region  Vll 

\YK.  n™-  82-11343  Fil»d  ll-15-8i  845  uni| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRCh.  I 

|BC  Docket  No.  81-7421 

Formulation  of  Policies  Relating  to  the 
Broadcast  Renewal  Applicant 
Stemming  from  the  Comparative 
Hearing  Process;  Order  Extending 
Time  for  Filing  Comments  and  Reply 
Comments 

agency:  Kedeiai  Communications 

Commission, 

action:  .Notice  of  inquiry:  extension  of 

comment/ reply  comment  period. 


I 
Federal  Register  /  Vol.  47.  No.  221  /  Tuesday,  November  16.  1982  /  Proposed  Rules 


summary:  This  action,  by  the  General 
Counsel  pursuant  to  delegated  authority, 
grants  request  by  The  National  Black 
Media  Coahtion  to  extend  the  time  for 
filing  of  comments  and  reply  comments 
in  response  to  the  Commission's  Further 
Notice  of  Inquiry  in  BC  Docket  No.  81- 
742.  Formulation  of  Policies  Relating  to 
the  Broaucast  Renewal  Applicant 
Stemming  From  the  Comparative 
Hearing  Process. 

DATES:  The  deadline  for  filing  comments 
has  been  extended  from  November  15. 
1982  to  November  22, 1982,  and  the 
deadline  for  filing  reply  comments  has 
been  extended  from  December  6,  1982  to 
December  13,  1982. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554 
FOR  FURTHER  INFORMATION  CONTACT 
Sheldon  Guttmann.  Office  of  General 
Counsel.  (202)  632-6990. 
SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  formulation  of  policies 
relating  to  the  broadcast  renewal 
applicant  stemming  from  the 
comparative  hearing  process.  10-15-82; 
47  FR  46117, 

Order 

Adopted:  November  2,  1982 

Released:  N'ovpmbor  8,  198:! 

1.  The  Commission  has  before  it  a 
rnotiOn  for  extension  of  time  in  winch  to 
file  comments  and  repiv  •  orimenis  !n 
response  to  the  Commission's  FurthtT 
Notice  o^ Inquiry  in  BC  Docket  No.  87- 
742.  Formulation  of  Policies  Heic:.r,g  'o 
the  Broadcast  Renewal  .Applicant 
Stemming  From  the  Comparative 
Heanrg  Process.  FCC  82-433,  rpleased 
October  1,  1982.  The  extension  request 
was  filed  bv  the  National  Blaci<  Media 
Coalition  (NBMC),  NBMC  asks  the 
Com.-nission  to  extend  the  time  for  fiii.ng 
comments  from  November  15,  1982  to 
November  22.  1982,  and  r^-ply  com.Tipn  -; 
from  December  6,  1982  to  December  !.3 
1982.  .\BMC  asserts  'hat  the  dddi':or.dl 
tim.e  is  needed  because  the  Commission 
has  established  filing  drites  m  the  lottery 
proceeding  ■  immediately  before  the 
filing  dates  in  this  proLeeding  and 
NDMC  wants  to  participd'.e  :;i  both 

f  ro(  eedin^s. 

2.  Good  cause  having  been  shown,  the 
request  for  extension  of  tiT.e  will  be 
gr.iP'ed  pursuant  to  authn'-^'^y  deleca'pfi 
to  the  Genera!  Counsel,  -iV'' 47  CFR 
0,251fb)  (1980), 

3.  Accordingly,  it  is  hereby  ordered 
that  the  Motion  for  Extension  of  Time 


in  the  .Matter  jf  Amendment  of  the 
Commission  s  Rules  to  allow  the  Selection  from 
Ainorg  Certain  Competing  Applications  Using 
Rundum  Selection  or  Lotteries  Instead  of 
Comparative  Hearings.  FCC  82-420,  released 
Ot:tob.:r7   1982. 


filed  by  The  National  Black  Media 
Coalition  is  hereby  granted;  and  that  the 
time  for  filing  comments  and  reply 
comments  is  e.x tended  to  and  including 
November  22,  1982  and  December  13. 
1982.  respectively. 
Majorie  S,  Reed, 
.Acting  General  Counsel 

'FF  n<]C  82-31363  Flleii  n-lS-flC  »:45  am| 
BILLING  CODE  6712-01-M 


47  CFR  Ch.  I 

[CC  Docket  No.  81-8931 

AT&T  nies  Supplementary  Comments 
in  Proceeding  To  Oetariff  Embedded 
Customer  Premises  Equipment; 
Comments  Invited 

.Nn-.vmbtT  2.  TIHZ. 

SUMMARY:  On  October  28,  1982,  the 
American  Telephone  and  Telegraph 
Company  |AT&T]  filed  Supplementary 
Comments  pertaining  to  (he  prompt 
detariffing  and  transfer  of  all  embedded 
customer  premises  equipment.' 
Interested  persons  are  invited  to  file 
comments  and  reply  comments  on 
AT&T's  Supplementary  Comments, 
DATES:  Comments  filed  by  November  23, 
T'82   Reoiy  comments  by  Decrmiier  3, 
1962, 

ADDRESSES:  Copies  of  !h»'  films  may  be 
obtained  from  the  Downtown  Copy 
Center.  1114  21st  Street,  N  W., 
Washington,  DC,  2003".  (202^52-1422), 
In  addition,  the  document  i,s  available 
for  public  inspection  in  Room  202.  1919 
M  Street,  N\V„  Washington,  DC,  20554, 
12n2-2.S4-7674) 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  M.  Goodman.  (202)  632-9342. 
Gary  M.  Epstein. 
Chief.  Com.mon  Carrier  Bureau. 

SUPPLEMENTARV  INFORMATION; 

I:i  ;he  matter  of  procediires  for 
impit'menting  tnc  uetdnfting  of  (,ustonier 
premises  equipment  and  enhanced 
services  (second  computer  inqiiry). 
order  requesting  comments. 

Adopted;  November  5.  1P8.1 

1.  On  October  28. 1982,  the  Am.erican 
Telephone  and  Telegraph  Company 
(AT&T)  filed  Supplemi'ntary  Comments 
pertaining  to  the  prompt  detariffing  and 
transfer  of  all  embedded  customer 
premises  equipment. 

2.  In  light  of  new  development  since 
the  conclusion  of  the  normal  pleading 
cycle  in  this  proceeding,  AT&Ts 

"Supplementary  Comments  will  be 
accepted.  Pursuant  to  §  1  415(d)  of  our 


rules,  47  CFR  1.415(d),  interested  parties 
are  invited  to  file  comments  on  AT&T's 
Supplementary  Comments  by  November 
23. 1982.  Replies  may  be  filed  no  later 
than  December  3, 1982. 

3.  Accordingly,  it  is  ordered,  pursuant 
to  §  0.291  of  the  Commission's  Rules,  47 
CFR  0.291.  That  AT&Ts  request  to 
accept  Supplementary  Comments  is 
granted, 

4,  It  is  further  ordered,  that  interested 
parties  may  submit  comments  on 
AT&T's  Supplementary  Comments  by 
November  23, 1982.  Replies  may  be  filed 
no  later  than  December  3, 1982. 

Federal  Communications  Commission. 
Gary  M.  Epstein, 

Chief.  Common  Carrier  Bureau. 

|FR  Dfx:  82-30rt91  Filed  n-l,i-fl2.  8:45  am) 
BILLING  CODE  6712-01-M 


47  CFR  Part  22 

ICC  Docket  No.  80-57] 

Revision  and  Update  of  Part  22  of  the 
Commission's  Rules;  Order  Extending 
Time  for  Filing  Comments 

AGENCY:  Federal  Communications 

Commission, 

ACTION:  Proposed  rule;  extension  ol 

comment  period. 


'.Noticp  "f  I-i':!;"-v  roP'Trning  'his  win  published 
in  the  Fetleral  Rei^istar  on  ♦-21-«2  on  page  47  FR 
17083, 


SUMMARY:  Acting  on  two  motions,  the 

Commission  extends  the  time  to  tile 

comments  and  reply  comments  in  this 

rulemaking  proceeding  to  revise  and 

update  Part  22  of  the  Rules  (Public 

Mobile  Radio  Services). 

DATES:  Comments  are  due  by  December 

13.  19B2,  and  reply  comments  are  due  by 

January  28  1983, 

ADDRESS:  Federal  Communications 

Commi-!sion.  1919  M  Street,  NW,, 

Washington,  D,C,  20554, 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  A,  .Monius,  Mobile  Services 

Division,  Common  Carrier  Bureau  |202) 

632-6450 

SUPPLEMENTARY  INFORMATION: 

In  the  mcitter  of  revision  and  update  of 
Part  22  of  the  rules  (Public  Mobile  Radio 
Services), 

Order  E.vtending  Time  To  File 
Comments 

Adiipl.'d  .November  3.  1982. 
Relertsi'ii  November  4.  1982, 

1  In  a  Notice  of  Proposed  Rule 
Making  (Notice)  released  September  8, 
1982.  in  the  captioned  proceeding,  the 
Commission  proposed  extensive 
revisions  to  Part  22  of  the  Rules  (Public 
Mobile  Radio  Services).'  Written 


'  FCC  a2-34a  47  FR  43842  (4  Oct.  igaZf. 


I J  M  I 


r^ 
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comments  were  invited  to  be  filed  on  or 
before  November  8, 1982. 

2.  A  Motion  for  Extension  ot  Time  has 
been  submitted  on  behalf  of  the  Mobile 
Serv  ices  Division  Committee  of  the 
Federal  Communications  Bar 
Association  (t'CB-A.).  A  similar  Motion 
for  Enlargement  of  Time  was  submitted 
by  the  Telocator  Network  of  .^mericd 
(Telocator).  Both  parties  seek  extensions 
of  approximately  one  month  to  file 
comments  and  similar  extensions  to  filf 
reply  comments.  The  parties  point  out 
that  the  due  date  for  comments 
coincides  with  the  next  filing  rlc-. to  for 
cellular  appHcations.  and  thus  m.-ny 
members  of  the  public  who  wish  to  file 
comments  are  presently  occupied  with 
the  extensive  prepHration  of  celiuiar 
applications. 

3.  The  revisions  proposed  in  the 
Notice  are  extensive.  The  appendix 
itself  is  almost  200  pages  in  length. 
Many  of  the  proposals  involve  basic 
policy  changes.  We  consilcr  public 
(omment  on  these  proposals  to  be  an 
essential  element  of  the  surcess.'^ui 
updating  of  these  rules.  Accordingly, 
Eood  cause  ha\-;ng  been  shown  for  an 
extension  of  time  to  submit  comment.s. 
the  filing  date  will  be  modified  as  set 
forth  below. 

4.  It  is  ordered,  that  the  timjfor  filing 
comments  in  CC  Docket  80-57' is 
extended  to  December  13.  1982. 

5.  It  is  further  ordered,  that  the  time 
for  filing  reply  comments  is  extended  to 
[anuary  28,  1983. 

6.  It  IS  further  ordered,  that  liu- 
Secretary  shall  cause  a  copy  of  this 
order  to  be  published  in  the  Federal 
Register. 

Gary  M.  Epstein. 

ChW'.  Ciimmor.  Carrier  Burvou. 

IfRUix    R2-:H303  FiW  11-15-8!  845  *un| 
BILLING  CO0€  S712-CI-M 


47  CFR  Part  22 

[  Dockwt  No.  20907;  FCC  82-465 1 

One-Way  Signaling  on  a  Primary  Basis 

AQENCV.  Federal  Communicabons 

Commission. 

action:  Withdrawal  of  proposed  rule 

SUMMARY:  The  Commission,  by  this 
action,  declined  to  amend  its  rules  to 
allow  certain  frequencies  that  were 
allocated  for  common  carrier  two-way 
mobile  telephone  service  to  be  used  for 
one-way  paging  on  a  primary  basis.  The 
existing  values  allow  paging  on  two-way 
frequencies  only  on  a  secondary  basis. 
These  rule  changes  were  proposed  as  an 
interim  measure  to  alleviate  a  severe 
shortage  of  available  spectrum  for 
paging.  Instead,  in  several  recent 


actions,  the  Commission  made  avHilabie 
additional  paging  spectrum  to 
accommodate  this  shortage  of  pacing 
frequencies. 

FOR  FURTHER  INR3RMATION  CONTACT: 

Steven  A.  Weiss.  Common  Canier 
Bureau.  (202)  632-6450. 

SUPPLEMENTARY  INFORMATION:    In  the 

ir.atlei  of  amendment  of  Part  22  of  the 
Ciommisfiion's  Rules  to  extend  parts  of 
section  22.501  (al,  (bj,  and  (cj  to  permit 
one-way  signaling  on  a  primary  basis 
{September  IH.  1976;  41  VR  39~r>Gt 
proceeding  terminated 

."Xdopted  Ocln^er  22.  1*12 
Relpast-d;  October  26,  1982. 

1.  In  this  proceeding,  thf;  Commission 
proposed  to  amend  §  21  TiOl  (a),  [b)  and 
(c)  of  the  Commission's  Rules  (now 

§  22.501  (a),  (b),  and  [v])  to  allow 
frequencies  allocated  for  two-way 
mobile  telephone  services  to  be  used  for 
one-way  paging  services  on  a  primary 
basis  when  no  one-way  paging 
frequencies  are  avoilable  or  when 
available  one-way  frequencies  cannot 
be  used  because  of  interference  from 
domestic  or  foreign  stations.' The 
existing  rules  allow  paging  on  two-way 
frequencies  only  on  a  secondary  basis.' 
The  Notice  proposed  to  relax  the 
primary  and  secondary  requirements  of 
the  rules  in  areas  where  additional 
frequencies  are  needed  to  meet  a 
substantial  unsatisfied  demand  for 
common  carrier  paging  services. 

2.  The  comments  from  the  public  were 
mixed.  Seven  coinmenters  supported  the 
proposal  as  a  limited,  short-term 
solution  to  meet  the  need  for  more 
paging  frequencies.' They  all  agreed, 
however,  that  additional  paging 
frequencies  would  be  a  prefeirable 
alternative  to  the  proposed  rule  changes. 
Six  parties  filed  formal  comments  in 
opposition  to  our  propositi.'!  hese 


'  I'.i>;ir.j;  un  'I  wo  \\  .iv  Frequcni  'cs   Notice  of 
I'-npospri  Riilmuking,  «!  FCC  2a  I3*>  ;:9^61 

■  Hiiwp\-p!    ir  Revisinn  eiiri  I'lvlHtp  o1  PhD  22  of 
R;iies  ,'Piibln  Mtihil^  Radio  Sf.Ti-.ef.|  CC.  DotKc; 
.\ii  Bi>- 1~.  .\otice  o!  Fropoied  Ruifmaking.  KCC.  «2- 
."iW.  rclriiscd  September  8,  1982.  al  pages  A-14"  Id 
.^-1.12.  the  Commission  proposed  to  pliipiuitt  'he 
primary"  nnd  '  sertindary"  Hen  lce^  dibMnL,*'  m 
entirely  betause  of  the  problem  pob«n  b\  the 
inlerprelHlion  of  these  teTiis  Instead   we  prop. wed 
thai  the  iwo  way  frequent  les  may  be  used  to 
provide  uf.e-vvay  patjiig  8er\  <cf  provided  ihal  two- 
way  servire  is  Hl»n  ofiered  h\  the  rarrier 

'  American  Telephone  and  TeiBR^ipr.  Company 
i.'XTMl,  .Aiii.ignal  IntematKinai.  Iru..  InJuB'.-idl 
(.umnuiiiu.Hlions  S> stems.  Inc.:  Motnroi.i   Inc.;  Onini 
Oimmunicalinns.  Inr  :  Seattle  R  idioleiepiione 
Se^vii-e  and  Empire  Pagmg  CdrporHtiim 

'Radio  Broadcaiilinf!  Co  .  Radio  Disp^t  :h  Co 
Wf'str.hpsler  Mobilfon*  Syitem.  Im..  TelocBtnr 
Network  of  Amnnca  (formerl>  the  Sialinnal 
Assocuition  of  Radiotelephone  Sy.Memsl.  Motiilfone. 
Inr  ,  Thomas  R  Morjian 


parties  argued  that  the  proposed  rule 
had  manv  latent  rinibigi.itii  s  thai  would 
give  rise  to  undue  administrative 
diffirulties  The\  further  a'-jjut-d  that  ifie 
proposal  would  severei>  burden  two 
way  service  bj  encouragui^  e-xistiog 
carriers  to  convert  their  two  way 
channels  exclusively  to  paging  stations.* 
Finally,  they  exprrssf^d  roncem  over 
potential  interfercntp  problems 

3.  After  carefully  reviewing  the  record 
in  this  proceeding,  we  have  concluded 
that  the  public  interest  would  best  be 
served  by  not  adopting  the  proposed 
rule  changes.  These  changes  were 
proposed  as  an  interim  measure  to 
alleviate  a  severe  shortage  of  available 
spectrum  for  paging  services  Ho^k'ever. 
we  have  recently  taken  tbe  long-term 
approach  of  making  additional  paging 
spectrum  available  in  the  35,  43.  and  900 
MHz  frequency  bands.*  We  conclude, 
therefore,  that  out  proposed  rule 
changes  are  no  longer  in  the  public 
interest.' 

4.  Accordingly,  it  is  ordered,  that  this 
proceeding  is  terminated. 

Federal  Communications  ConnnisEion.' 
Wilfiara  |.  Tricarico. 

Secreiary. 

IPR  Dor.  82-31370  Filed  ll-lS-KL  8:45  .im| 

Billing  code  s712-oi-m 


47  CFR  Part  73 

(BC  Docket  No   62-756;  RM--J1?8| 

FM  Broadcast  Stabon  in  Maurice, 
Louisiana;  Proposed  Ctianges  m  Table 
of  Assignments 

AGENCY:  Federal  Communications 

CoiMniission. 

ACTION:  Proposed  rule. 

summary:  This  action  proposes  to 
assign  FM  Channel  292A  to  Maurice. 
Louisiana,  in  response  to  a  petition  filed 
by  Maurice  Broadcasting.  The  proposal 


Mn  uddilion  over  a  hundred  individuals  thai  own 
their  own  mobile  unit  filed  miomial  comments  in 
opposition  to  our  propo&a!  on  this  ground,  arguing 
that  their  equipment  would  be  rentjpr«j  u»eleM 
because  of  the  "wholesaiF'  converMoo  of  these 
two-way  frequencies  Id  paitmg  tevices. 

'  See  Report  and  Order  CC  Docket  No.  80-1IW  4» 
RR  2d  1541.  4f,  FK  mVW  :tul\  2K  1981).  rm-nn 
^rr^nled  ir  pv~.   FTC  t2  -312  4"  K»%i  Re)e.  34.S61 
(August  10, 19821.  Second  Report  and  Ortkr.  i3ockel 
No.  19327,  FCC  62-343. 47  Fed.  Reg.  355«i«  I  August 
la  1982).  First  Report  and  Carder,  General  Docket 
No.  80-183,  FCC  82-202,  47  PR  24557  flune  7  1982). 
necon  pending 

'Further,  il  is  pcsntjii  thm  two-way  frfqueiwHi-s 
that  are  prr-Ben'h  uniioec  wi!   t>p   is.nie  iii  ihr 
future  a>  a  refciilt  of  the  Comr   smut  i,  ;»niposeil 
waiver  poliri  witri  resfwci  lo  \t\>  twpai.iK 
frequency  alii  t.il.o:,  pol.i  >    .Sr-<  Cx   U"'  V'  ■  H0-S7. 
.^tipno  note  2,  at  pages  A-ltjO  to  A-lb.; 

'Commissioner  Rivera  not  participating 
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could  provide  a  first  FM  service  to  that 
community. 

DATES:  Comments  must  be  filed  on  or 
before  December  27, 1982,  and  reply 
comments  on  or  before  January  11, 1983. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  N.  Lipp,  Broadcast  Bureau,  (202) 
632-7792. 

SUPPLEMENTARY  INFORMATION: 
List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcast. 

In  the  matter  of  Amendment  of 
§  73.202(b).  Table  of  Assignments,  FM 
Broadcast  Stations.  (Maurice, 
Louisiana);  BC  Docket  No.  82-756,  RM- 
4198. 

Notice  of  Proposed  Rule  Making 

Adopted;  November  1. 1982. 
Released:  November  9,  1982. 

By  the  Chief,  Policy  and  Rules 
Division: 

1.  A  petition  for  rule  making  was  filed 
August  20, 1982,  by  Maurice 
Broadcasting  ("petitioner"),  seeking  the 
assignment  of  FM  Channel  292A  to 
Maurice,  Louisiana,  as  its  first  FM 
assignment.  A  site  restriction  of 
approximately  4.5  miles  southwest  of 
the  city  is  required  due  to  Station  KQXL 
in  New  Roads.  Louisiana.  Petitioner  has 
stated  that  it  would  apply  for  the 
channel  if  it  is  assigned. 

2.  In  view  of  the  fact  that  the  proposed 
assignment  could  provide  a  first  FM 
broadcast  service  to  Maurice,  Louisiana, 
the  Commission  proposes  to  amend  the 
FM  Table  of  Assignments,  §  73.202(b)  of 
the  Commission's  Rules,  with  respect  to 
the  following  community: 


Crty 

Oiannel  No 

Present    ,  Propose<l 

MBi»irB    1  ni«si«ni>             

292A 

3.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  the  channel  will  be  assigned. 

4.  Interested  parties  may  file 
comments  on  or  before  December  27, 
1982.  and  reply  comments  on  or  before 
January  11, 1983,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures. 


IJMI 


5.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 
Section  73.202(b)  of  the  Commission's 
Rules.  See.  Certification  that  Sections 
603  and  604  of  the  Regulatory  Flexibility 
Act  Do  Not  Apply  to  Rule  Making  to 
Amend  §§  73.202(bh  73.504  and  73.606(b) 
of  the  Commission  s  Rules.  46  Fed.  Reg. 
11549.  published  February  9,  1981. 

6.  For  further  information  concerning 
this  proceeding,  contact  Mark  N.  Lipp, 
Broadcast  Bureau,  (202)  632-7792. 
However,  members  of  the  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assigi^unents.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment  to 
which  the  reply  is  directed  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Coraraission. 

Roderick  K.  Porter, 

Chief,  Policy  and  Rules  Division  Broadcast 

Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
Sections  4(i),  5(d)(1),  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §§  0.204(b)  and 
0.281(b)(6)  of  the  Commission's  Rules,  IT 
IS  PROPOSED  TO  AMEND  the  FM 
Table  of  Assignments,  §  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  notice  of  proposed  rule  making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 


authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 
Section  1.420(d)  of  the  Commission's 
Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  th«  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420(a),  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  Section  1.420  of 
the  Commission's  Rules  and 
Regulations,  an  original  and  four  copies 
of  all  comments,  reply  comments, 
pleadings,  briefs,  or  other  documents 
shall  be  furnished  the  Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  from  examination  by 
interested  parties  during  regular 
business  hours  in  the  Commission's 
Public  Reference  Room  at  its 
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headquarters,  1919  M  Street  WV.. 
Washington.  D.C. 

|tK  l>oi    8; -3130(1  Filed  11-15-82:  8:45  urnj 
BILLING  CODE  6712-0-M. 

47  CFR  Part  73 

|BC  Docket  No.  82-754;  RM-42001 

FM  Broadcast  Station  in  l-latch.  New 
Mexico;  Proposed  Changes  in  Table  of 
Assignments 

agency:  Fedpral  Communic.Htions 

Commission. 

ACTION:  Proposed  nile. 

SUMMARY:  This  action  proposes  to 

assign  FM  Channel  258  to  Hatch.  New 

Mexico,  in  response  to  a  petition  filed 

by  Albert  T.  and  Christina  Sanchez.  The 

proposal  could  provide  a  first  FM 

service  to  that  community 

DATES:  Comments  must  be  filed  on  or 

before  December  27.  1982,  and  reply 

comments  must  be  filed  on  or  before 

January  11,  1983. 

ADDRESS:  Federal  Comunications 

Commission.  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maik  .N'.  Lipp,  Broadcast  Bureau.  (202) 

632-7792. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting, 

I",  the  matter  of  amendment  of 
§73.202(b).  Table  of  Assignmenls.  FM 
Broadcast  Stations.  [Hatcji.  .New 
Me.xicn);  BC  Docket  No.  82-754,  R.M- 
4200. 

Notice  of  Proposed  Rule  .Making 

.•Vlopted;  November  1,  1982. 
Released:  November  9,  1982. 

By  the  Chief,  Policy  and  Rules 
Division; 

1   A  petition  of  rule  making  whs  filed 
September  15,  1982,  by  Albert  T.  and 
Christina  Sanchez  ("petitioners  ) 
proposing  the  assignment  of  Class  C 
Channel  258  to  Hatch,  New  Mexico,  as 
its  first  FM  assignment.  Petitioners 
expressed  an  interest  in  applying  for  the 
channel,  if  assigned.  The  channel  can  be 
assigned  in  compliance  with  the 
minimum  distance  separation 
requirements. 

2.  Since  Hatch  is  located  within  320 
kilometers  (199  miles)  of  the  U.S.^ 
Mexican  border,  the  proposed 
assignment  requires  the  concurrence  of 
the  Mexican  government. 

3.  In  view  of  the  fact  that  the  proposed 
assignment  could  provide  a  first  F^l 
service  to  Hatch,  the  Commission 
proposes  to  amend  the  FM  Table  of 
assignments  {§  73.202fb)  of  the  Rules) 


a* 

Charms  No 

Present 

Proposed 

Hatch.  New  Mexico .! 

- 

258 

With  respect  to  flatrh.  New  Kje\i(-(i,  hs  Federal  Communications  CummiRsion 

follows  Rnderi(J>  K   Porter. 

i      •■:,'.'.    r     Ri.,is  Dtvieion.  Broodcasi 

Bureau. 

Appendix 

1.  Pursuant  Ki  authont)  found  \n 
Sections  4(i).  5|d)n|,  303  (si  and  (r|.  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  H  0.28]|b)|6) 
and  0.204(b)  of  the  Commissior.  s  rules, 
it  is  proposed  to  ,'imend  the  FM  T.ible  of 
Assignments,  Si",tinn  73.202(!>!  oi  i.*ie 
Commission's  Rules  and  ReguiH;.,  ?.s   .^ 
set  forth  in  the  notice  of  propose  i  ruip 
making  to  which  this  .^ippeni:  x  !s 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposalfs)  discussed  in 
the  Notice  of  Prrpc^pd  Rule  Making  to 
which  this  .\^\-:f'\.\  x  !S  attached. 
Proponentis)  w.W  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expyected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and.  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considere4 
if  advanced  in  reply  comments.  (See 
§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  w-th  the  decision  in  this 
docket. 

(r)The  film,: 


4  The  Commission's  authority  to 
institute  rule  making  procetedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  show  mg  of  continuing  interest  is 
required  by  p.irHgraph  2  of  the  .Appendix 
1)1  fore  a  channel  will  be  assigned. 

5.  Interested  parties  may  file 
comments  on  or  before  December  27, 
1982.  and  reply  comments  on  or  before 
January  11,  1983,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures. 

6.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
appl>  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments. 
§  73.Z02(b)  of  the  Commission's  Rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.20'/[b).  73.504  and  73.606fb)  of  the 
Commission's  Rules.  46  FR  11549, 
published  February  9,  1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  Mark  N.  Lipp, 
Broadcast  Bureau.  (202)  632-7792, 
However,  members  of  the  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
a'-'-ignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentatior. 
required  by  the  Commission,  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  e\  parte 
presentation  and  shall  not  be  considered 
m  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment  to 
which  the  reply  is  directed  constitutes 
an  ex  parte  presentation  and  shall  v.n\ 
be  considered  in  the  proceeding 

(Sees.  4.  .303.  46  slat.,  as  amended.  lObu  iOb2, 
4,-  U,S.C.  1,S4.  303) 


may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 
4.  Comments  and  Reply  Comments: 

Ser\'lce.  Pursuant  to  applicatile 
procedures  set  out  in  §§  1.415  ana  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  ma\  file 
comments  and  reph'  corr.ments  on  or 
[lefore  the  dates  set  forth  in  the  notice  of 
proposed  rule  making  to  which  this 
Appendix  is  attached  All  submissions 
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by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  Section  1.420  of 
the  Commission's  Rules  and 
Regulations,  an  original  and  four  copies 
of  all  comments,  reply  comments, 
pleadings,  briefs,  or  other  documents 
shall  be  furnished  the  Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  F>ublic  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW.,  Washington,  D.C. 

|FR  Doc  82-31302  Filed  11-15-82.  8:43  am) 
BILLING  CODE  6712-01-M 

47  CFR  Part  73 

[BC  Docket  No.  82-755;  RM-4197] 

FM  Broadcast  Station  in  Whitneyville, 
Pennsylvania;  Proposed  Changes  in 
Table  of  Assignments 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  action  proposes  to 
assign  FM  Channel  296A  to 
Whitneyville,  Penhsylvania,  in  response 
to  a  petition  filed  by  Michael  P. 
Mc  Gough.  The  assignment  could 
provide  a  first  FM  service  to  that 
community. 

DATES:  Comments  must  be  filed  on  or 
before  December  27, 1982,  and  reply 
comments  on  or  before  January  11,  1983. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  N.  Lipp,  Broadcast  Bureau,  (202) 
632-7792. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

In  the  matter  of  Amendment  of 
I  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations.  (Whitneyville, 
Pennsylvania);  BC  Docket  No.  82-755, 
RM-4197. 

Notice  of  Proposed  Rule  Making 

Adopted:  November  1,  1982. 


Released:  November  9.  1982. 

By  the  Chief.  Policy  and  Rules 
Division: 

1.  A  petition  for  rule  making  was  filed 
September  13.  1982,  by  Michael  P. 
McGough  ("petitioner"),  seeking  the 
assignment  of  FM  Channel  296A  to 
Whitneyville  Pennsylvania,  as  its  first 
FM  assignment.  Petitioner  expressed  an 
interest  in  applying  for  the  channel,  if 
assigned.  The  channel  can  be  assigned 
in  compliance  with  the  minimum 
distance  separation  requirements. 

2.  Since  Whitneyville,  Pennsylvania, 
is  within  320  kilometers  (200  miles)  of 
the  U.S. -Canadian  border,  the  proposed 
assignment  requires  coordination  with 
the  Canadian  Government. 

3.  In  view  of  the  fact  that  the  proposed 
assignment  could  provide  a  first  ¥\\ 
broadcast  service  to  Whitneyville, 
Pennsylvania,  the  Commission  believes 
it  appropriate  to  propose  amending  the 
Table  of  Assignments,  §  73.202(b)  of  the 
Commission  Rules,  with  respect  to  the 
following  community: 


Channel  No 

City 

Preseot 

Add 

WhitneyviHe,  Pa. : 



296A 

4.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showina  of  continuing  interest  is 
required  by  paragraph  2  ot  the  Appendix 
before  a  channel  will  be  assigned. 

5.  Interested  parties  may  file 
comments  on  or  before  December  27, 
1982,  and  reply  comments  on  or  before 
January  11,  1983,  and  are  advised  to 
read  the  Appendix  for  the  proper 
procedures. 

6.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission's  Rules. 
See.  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(bj.  73.504  and  73.606(b)  of  the 
Commission 's  Rules  46  FR  11549, 
published  February  9. 1981. 

7.  For  further  information  concerning 
this  proceeding,  contact  Mark  N.  Lipp. 
Broadcast  Bureau,  (202)  632-7792. 
However,  members  of  the  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 


Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment  to 
which  the  reply  is  directed  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

Federal  Communications  Commission. 

Roderick  K.  Porter, 

Chief  Policy  and  Rules  Division.  BrnadcnRi 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
Sections  4(i),  5(d)(1),  303(g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  Sections  0.204(b) 
and  0.281(b)(6)  of  the  Commission's 
Rules,  it  is  proposed  to  amend  the  FM 
Table  of  Assignments,  §  73.202(b)  of  the 
Commission's  Rules  and  RegulaHons,  as 
set  forth  in  the  notice  of  proposed  rule 
making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intenfion  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 
Section  1.420(d)  of  the  Commission's 
Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
propo8al(s)  in  this  Notice,  they  will  be 


IJMI 
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considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(cj  The  filing  of  a  counterproposal 
m.'v  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
yny  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Ser\  ice.  Pursuant  to  applicable 
procedures  set  out  in  §§  1.415  and  1.420 
of  the  Commissions  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
com.ments,  or  other  appropriate 
pleiidings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420(a).  [b)  and  (c)  of  the 
Co.T.missions  Rules.) 

5.  Number  of  Copies.  In  accordance 
v\ith  the  provisions  of  Section  1.420  of 
the  Commission's  Rules  and 
Regulations,  an  original  and  four  copies 
of  ail  conmients.  reply  comments. 
pit.ddings.  briefs,  or  other  documents 
shall  he  furnished  the  Commission. 

6.  Public  Inspection  o^  Filings.  All 
filings  made  in  this  proceeding  will  be 
dvaikhle  for  e\f  mination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters.  1919  M  Street, 
N.VV..  Washington.  D.C. 

(KK  OcH-  «:    I'  10!  FUd  il-li-8::.B:45am| 
BILLING  CODE  6712-01-M 


47  CFR  Part  73 

I BC  Docket  No.  82-5;  RM-3925I 

FM  Broadcast  Stations  in  Waipahu  anfl 
Honolulu,  Hawaii;  Denial  of  Proposed 
Rule 

AGENCV:  Federal  Communications 

C  ;mr'ssion. 

ACTION:  Denial  of  proposed  rule. 


SUMMARY:  This  action  denies  a  petition 
•  'jr  rule  making  filed  by  Heftel 
Broadcasting  Corporation,  licensee  of 
Station  KULA(FM),  Waipahu.  Oahu, 
H.tAa;i,  requesting  reassignment  of 
Channel  222  to  rkinolulu.  Oahu.  I-Iawaii 


and  related  modification  of  its  license  to 
reflect  that  reassignment.  Petitioner 
failed  to  demonstrate  that  Waipahu  is 
no  longer  entitled  to  separate 
-community  status  from  Honolulu. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  V.  [oyner,  Broadcast  Bureau, 
(202)  632-7792. 
SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  amendment  of 
§  73.202fb),  Table  of  Assignments.  FM 
Broadcast  Stations  (Waipahu  and 
Honolulu.  Hawaii);  [BC  Docket  No.  82-5. 
RM-3925]. 

Report  and  Order — Proceeding 
Terminated 

.Adopted:  Novemberl.  1382 
Releasd:  November  9.  1982 

By  the  Chief.  Policy  and  Rules 
Division: 

1^  Before  the  Commission  is  a  notice 
of  Proposed  Rule  Making.  47  Fed.  Reg 
33H9.  published  Januarv'  25.  1982,  in 
response  to  a  petition  filed  by  Heftel 
Broadca.=ting  Corporation  ("petitioner"), 
licensee  of  Station  KL'LA(FM)  (Channel 
222)  in  Waipahu.  Hciwaii.  Petitioner 
seeks  the  reallocation  of  Channel  222 
from  Waipahu  to  Honolulu,  and 
modification  of  its  license  to  specify 
Honolulu  in  lieu  of  Waipthu,  Petitioner 
filed  supporting  comments,  and  a 
corrigendum  thereto,  in  which  it 
reaffirmed  its  interest  in  the  requested 
reallocation.  No  opposition  comments  in 
response  to  the  proposal  were  received. 

2.  The  notice  set  forth  petitioner's 
position  that  although  Waipahu  wa'S 
perhaps  "sociologically  separate"  from 
Honolulu  when  Channel  222  was 
allocated  ;n  1P63.  certain  "dramatic 
changes"  since  then  have  led  to  its 
existence  as  an  "integral  part  of 
Honolulu."  and  therefore  it  is  no  longer 
a  community  for  assignment  purposes. 
In  pci-ticular,  it  c.Iairned  that  Waipahu 
has  changed  from  a  sugar  plantation 
town  to  a  'bedroom"  annex  of 
downtown  Honolulu.  Further,  it  stated 
that  although  Waipahu  has  its  own 
cultural  and  social  g,-oupings.  it  does  not 
have  an  ridequa;e  degree  of  other 
elements  generally  considered  as 
comprising  a  community.  Further,  it 
ds.serted  that  for  political  and  legal 
purposes  Waipahu  is  part  of  the  city  and 
county  uf  Honoiulu.  whicn.  in  turn, 
provides  all  governT-ental  services  to  it. 

3.  The  notice  also  set  forth  criteria  the 
Commission  has  traditionally  utilized  to 
determine  community  status  for 
assignment  purposes.'  Wbre  we  staled 


that  e\en  though  Waipahu  is  not  a 
politically  or  legally  separate  entity, 
those  factors  are  not  dispositive  of 
whether  it  is  a  "community"  within  the 
meaning  of  the  Commission's  Rules.  The 
city  and  county  of  Honolulu,  which  was 
established  by  the  Hawaii  legislature  m 
1907  is,  in  effect,  one  municipal 
government  exercising  jurisdiction  over 
the  entire  Island  of  Oahu,  Further,  we 
noted  that  while  it  is  possible  that     •■ 
Waipahu  can.  within  this  guvernmi'nt 
structure,  be  viewed  as  having  become  a 
"neighborhood"  of  Honolulu  rather  than 
a  separate  communit\.  it  is  conceivable 
that  it  might  also  be  considered  as 
homogeneous  in  character  as  an 
independent,  unincorporated  community 
within  a  given  county,  with  giAernment- 
related  services  provided  b>  the  county. 

4.  Further,  we  noted  that  in  its  1979 
application  to  obtain  an  assignment  of 
the  license  for  Station  kl'L.A  (FMl 
petitioner's  ascertainment  portion 
thereof  described  Waipahu  as  "an 
adjacent  suburb  to  Honolulu."  Such 
survey,  which  included  interviews  with 
various  community  leader,  suggested 
tlict  Waipahu  was.  at  that  time,  a 
community  with  specific  needs. 
Therefore,  the  notice  requested 
comment  from  the  petitioner  and  other 
interested  parties  on  the  importance 
vNhich  might  properly  be  attached  to 
such  varied  Waipahu  area  organizations 
and  its  bearing  on  the  apparently 
specialized  needs  as  identified  in  the 
ascertainment  survey.  Additionally,  we 
requested  information  as  to  whether  the 
State  of  Hawaii  planning  boundaries 
and  those  of  various  educational 
institutions  in  Waipahu  are  so 
intertwined  with  the  area  in  which  the 
organizations  listed  in  its  ascertainment 
survey  exist  as  to  have  importance  for 
assignment  purposes. 

5  In  response  to  the  notice,  petitioner 
reiterates  that  one  of  the  contributing 
factors  to  Waipahu's  demise  as  a 
separate  community  from  Honolulu  is  its 
lack  of  defined  boundaries,  asserting 
that  Waipahu  is  totally  encompassed  by 
the  city  and  county  of  Honolulu  which, 
m  turn,  are  coterminous  with  the  Island 
of  Oahu.  Although  it  acknowledges  that 
the  absence  of  defined  boundaries  alone 
is  not  solely  dispositive  of  determining 
its  status,  if  states  that,  when 
considered  in  connection  with  the 
absence  of  separate  identifiable 
elements  in  Waipahu,  the  status  of 


'  See,  Terhe  Broadcanting  Corp..  52  F.C  C.  2d  9ro. 
97.1  (1975);  .Xorth  Naples  and  Immokalpp.  Florida.  41 


R  R  Jd  1549  (1977);  Yorklotk-n.  Vo..  38  FR  6H95 
(1973),  Holiday.  Fta.  40 Fm9.V*l  llprs):  Holiday 
and  Dutiedin.  Fla..  3~  R.R.  2d  329  (19^1:  and 
Df\ /oratory  Rulir^  Concerning  the  Meanin<i  and 
EftK-t  of  Section  T3.$42(aH3).  55  FCC.  Id  >87.  IW 
(19751. 
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VVaipahu  as  a  separate  coonmunit^ 
(-annot  be  demoostrated.' 

6.  Further,  lq  response  to  our  reqatst. 
petitioner  assert*  that  the  information 
contained  ia  tbe  ascertainment  portion 
nf  its  application  for  the  license  of 
Station  KULA(FM]  cannot  be  relied 
upon  for  purposes  of  defining  Waipahu's 
existence  as  a  community,  [t  asserts  that 
a  majority  of  the  statistical  information 
provided  therein  was  directed  to  the 
entirety  of  the  Island  of  Oahu  rather 
than  Waipahu  exciusivety.  .Additionally 
petitioner  claims  that  many  of  the 
f-rganizations  Ksted  therein  are  now 
state-wide  with  memberships  derived 
from  the  entire  Island  of  Oahu.  And  in 
many  instances,  it  claims  that  the  title 
"Waipahu"  is  used  onfy  io  denote  the 
location  of  those  organizations  whose 
primary  corcems  are  directed  to 
Honolulu.  Moreover,  petitioner  asserts 
that  other  .':rganizations  listed  for 
Waipahu  are  simply  typical  of  similar 
organizations  located  in  other  areas  of 
F^ono!alu  and  therefore  Waipahu  s 
needs  and  interests  are  not  novel  or 
dissimilar  from  those  of  residents 
located  elsewhere  on  the  Island. 

7.  Petitioner  states  that  with  regard  to 
the  relationship  between  Waipahu  area 
schools  and  those  located  throughout 
Oahu.  there  is  one  school  system  serving 
the  State  of  Hawaii  which  is  governed 
by  one  superintendent  and  school  hoard. 
.As  a  result,  petitioner  claims  that 
Waipahu  area  schools  cannot  be 
considered  distinct  from  the  balance  of 
those  on  the  Island  of  Oahu. 

8.  In  1966,  the  State  Department  of 
Planning  and  Economic  DevrlopmenI 
began  defining  statistical  boundarips  f;ir 
most  of  the  principal  cities,  towns  and 
villages  in  Hawaii.  As  a  result,  such 
boundaries  have  been  used  by  the  State 
and  by  the  1980  U.S.  Census  to  report 
statistical  and  other  information  on 
these  communities.  Thus,  utilizing  such 
statistical  boundaries,  the  1982  Rand 
McNally  Commercial  Atlas  and 
Marketing  Guide  lists  Waipahu  as  the 
5th  largest  principal  city  in  Hawaii 
according  to  its  population  as  reported 
from  the  1980  Preliminary  US.  Census. 
Additionally,  it  notes  that  Honolulu,  the 
largest  city  in  Hawaii,  and  the  only 
incorporated  one  in  the  entire  State,  rs 
located  in  Honolulu  County,  as  is 
Waipahu.  Although  four  counties  are 
recognized  in  Hawaii,  three  of  which 
(Hawaii,  Kauai  and  .Maui)  have  county 
governments  similar  to  those  in  ot,hf>r 
states,  Honolulu  County  is  legally 
recognized  as  the  city  and  coun'y  of 
Honolulu,  and  thus  has  one  muniripaf 


■Cilina  Rad;j  SlcLuu  \Q,K1.  U  K-S.  Id  ibi  .  ladfl). 
dnd  .\onh  .Vij^j/rti  and  Imm'jhQien.  F'a.  41  B.S  Id 
1549  11977). 
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government  exercising  jurisdiction  over 
the  entire  Island  of  Oahu.  Coosequentl-y. 
given  the  uniqueness  of  the  separate 
administrative  government  m  HoDoluiu. 
the  fact  that  Waipahu  relies  on  it  for 
such  services  does  not  make  it  unique 
from  other  sur.h  commurutites  in 
Honolulu  County  that  have  had  channel 
^llocation.s  assigned  based  on  a  <;lear 
showing  of  their  distinctly  separate 
needs  and  interests. 

9.  Neither  are  we  persuaded,  based  on 
tlie  information  supplied  by  petitioner, 
that  a  sufficient  showing  has  been  made 
to  demonstrate  that  Waipahu  is  no 
longer  a  recognizable  community  since 
the  initial  allocation  of  Channel  222  was 
made  in  1963.  Petitioner  has  not  .shown 
convincingly  that  the  needs  and 
interests  of  Waipahu  and  Honolulu  are 
inseparable,  and  absent  such  showing, 
we  have  no  reason  to  assume  that  a 
Waipahu  station  would  have  no  source 
for  local  programming.  Altb;)ugh 
Waipahu  may  lack  certain  communitv 
components  found  in  Honolulu,  this  fact 
simply  reaffirms  the  difference  between 
the  communirips  rather  than  the  demise 
of  Waipahu  as  an  identifiable 
commnnity.  See,  CatonsviHe  and 
Baltimore.  Maryland.  4)  R  R  2d  284 
fl978). 

10.  Moreover,  we  do  n.it  find  that  the 
decisions  relied  upon  by  petitioner  in 
North  Naples,  Florida  or  Radio  Station 
KQXl.  supra,  are  supportive  of  its 
position.  In  North  Xap!(?s.  the  lack  of 
certain  local  services  was  not  the 
primary  justification  the  Commission 
employed  in  declining  to  recognize  it  as 
a  community.  There,  the  petitioners 
failed  to  establish  officially  recognizable 
boundaries  which  were  necessary  to 
substantiate  that  the  requirements  of 
then  sections  315(a)  and  210(b)  of  the 
Commission's  Rules  with  respect  to 
principal  city  coverage  could  be  met. 
Secondly,  in  affidavits  submitted  by 
various  civic  organization  leaders,  as 
well  as  the  superintendent  of  the  county 
school  system,  it  was  asserted  that  they 
did  not  recognize  North  .Naples  as  a 
"single  cohesive  community."  Thus, 
unlike  the  instant  situation,  the 
Co.mmission  found  that  petitioner  had 
failed  to  show  a  sense  of  unity  and 
involvement  in  community  concerns 
necessary  to  qualify  North  .Naples  as  a 
separately  distinct  community  from 
.Naples. 

11.  Ln  Radio  Station  KQXl.  supra,  the 
Com.mission  did  not  dispute  that 
Arvada,  Colorado,  and  suburb  of 
Denver,  was  a  place  of  station  location 
within  the  meaning  ai  Seven  Locks 
Broadcasting  Co..  22  R.R.  2d  967  (1962). 
Rather,  its  finding  that  Arvada  was  not 
a  separate  comnuinity  irum  Denver  was 


based  on  the  applicability  of  Seven 
Locks  as  the  standard  by  which  to 
ascertain  whether  it  qualified  as  such 
for  purposes  of  »he  10%  Rale 
(§  73.2a(dM3)i.  There,  the  applicant  who 
was  the  licensee  of  a  daytime  only  A\I 
station  in  Arvada  sought  to  take 
advantage  of  the  first  local  nighttime 
service  exceptioa  to  the  10%  Rule  by 
specifying  a  suburban  community.  Aside 
from  the  anacceptaWe  interference  that 
its  proposal  would  have  caused,  it  failed 
to  show  that  its  proposal  would  actually 
function  as  an  Arvada  station,  or  that 
Arvada  had  needs  and  interests  apart 
from  Denver.  Thus  we  fail  to  find  that 
these  cases  provide  a  basis  for 
determining  that  Waipahu  should  no 
longer  be  viewed  as  a  community. 

12.  Additionally,  petitioner's  proposal 
is  further  weakened  by  a  pending 
petition  filed  by  KDEO  Associates. 
iiconsee  of  AM  Station  KDEQ  in 
VVaipahu,  notice  of  proposed 
rulemaking,  47  FR  46726,  publisheil 
October  20,  1982  (Docket  82-708), 
requesting  the  allocation  of  another  FM 
channel  to  that  community.  In  its 
pleading,  petitioner  states  that  Waipahu 
has  its  own  separate  business  and  social 
community  from  Honolulu,  and  that  it  is 
a  "city"  with  a  need  for  separate 
identity  to  serve  the  special  concerns  of 
the  area. 

13  Although  a  final  ruling  has  noi 
been  rendered,  the  strength  of 
petitioner's  proposal  is  Likewise  diluted 
by  our  recent  action  in  two  other 
rulemaking  proceedings  proposing  the 
assignment  of  Class  C  channels  to  Pi'arl 
City  (BC  Docket  No,  82-211;  RM-4052) 
and  Kaneohe,  Hawaii  (BC  Docket  No. 
82-236;  RM-4050).  In  Pearl  City,  located 
10  miles  northwest  of  Honolulu,  the 
proponent  asserts  that  an  assignment  is 
desired  based  not  only  on  that 
community's  importance  as  a  center  for 
the  defense  of  the  United  States,  but 
also  is  attributable  to  its  current  growth 
as  a  community  which  has  experienced 
an  increase  in  military,  commercial  and 
private  construction.  In  Kaneohe. 
located  approximately  8  miles  north  of 
Honolulu,  the  proponent  likewise  set 
forth  a  showing  of  need  to  establish  an 
FM  station  in  that  community.  Even 
though  both  of  these  communities  are 
located  closer  to  Honolulu  than  is 
Waipahu,  they  each  purport  to  have 
separate  identities  based  on  their  own 
respective  needs  and  interests. 

14.  Accordingly,  in  view  of  the  above 
considerations,  It  is  ordered  that  the 
petition  for  rulemaking  filed  by  Heftel 
Broadcasting  Corporation  is  denied. 

15.  It  is  further  ordered.  That  this 
proceeding  is  temiinated. 


16.  For  furl 
the  above,  cc 
Broadcast  Bi 

Federal  Comm 

Roderick  K.  Pc 
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16.  For  further  information  concerning 
the  above,  contact  Nancy  V.  Joyner, 
Broadcast  Bureau,  (202)  632-7792 

Federal  Communications  Commission 

Roderick  K.  Porter. 

Chief.  Pnlicy  and  Rules  Division  Broadi  iist 
Bureau. 

(FR  Dot  S2-31,16eFi|pd  11-15-82,  6  4n  HRil 
BILLING  COOC  6712-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  646 

Snapper-Grouper  Complex;  Public 
Hearings 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration. 

action:  Notice  of  public  hearings. 

summary:  The  South  Atlantic  Fishery 
Management  Council  will  hold  public 
hearings  to  allow  for  input  on  certain 
portions  of  the  Draft  Fisheiy 
Management  Plan  for  the  Snapper- 
Grouper  Complex  [p-MPJ. 


DATES:  Written  comments  on  the 
inilicated  portions  of  the  FMP  from  the 
•  public  may  he  submitted  no  later  than 
December  30,  1982. 

Individuals  or  organizations  vMshmg 
to  comment  on  the  indicated  portions  of 
the  F.MP  may  do  so  at  pubHc  hearings  to 
be  held  as  follows: 

December  7:  Key  Largo.  Florida 
December  8;  Jacksonville  Beach,  Florida 
December  9:  Wilmington,  North 
C.iroUna 

All  of  the  hearings  v\il!  be  fioni  ^"00- 
10:00  p.m. 

Hearings  will  be  tape  recordeti  anc' 
tapes  will  bp  f  led  as  an  official 
transcript  of  the  proceedings  :\  v\ntten 
summary  will  be  prepared. 

ADDRESSES:  Send  comments  to:  David 
H.  G.  Gould,  Executive  Director,  Swu'h 
Atlantic  Fishery  Management  Council.  1 
Southpark  Circle,  Suite  30fi.  Ch.';!(ston. 
South  Carolina  2040". 

Public  hearing  locations: 
Dercrnber  7   ici82— Ijon's  Ciub,  100  Mile 

Nuirker,  I  ,S,  ilvsv    ^.  Ki  \'  l,;irgo, 

Fiui  ida. 
December  8.  1982— Sheraton  Beach 

Resort,  Eleventh  Ave.  South. 

jacksonviile  Beach.  rlorid;i 


December  9.  7982— University  of  North 
Carolina.  Rm.  150.  Marine  Science 
Bldg..  601  South  College  Road 
Wilmington.  North  Carolina 

FOR  FURTHER  INFORMATION  CONTACT: 

[Jti\  id  H.  G.  Gould.  Executive  Director 
Ssnith  Atlantic  Fishen,  Management 
Council.  1  Southpark  Circle.  Suite  306, 
Charleston.  South  Carolina  29407.  (R03| 
571^366.  Copies  of  the  proposed 
changes  to  the  FN-IP  are  availal)le  upon 
request  to  the  South  Atlan'ic  C(juncil 

SUPPLEMENTARY  INFORMATION:  Thi- 
bej:'i::u>  W'.W  liial  vMth  these  proi)os<-(l 
changt-s  to  the  FM!"' 

1.  impose  a  12-in:  h  'o',i]  '.•:-L'h 
minimum  size  for  \f   i.  \s',i  i  si  ,  ;i;er. 

2.  Prohibit  the  u^»-  rA  :  s.K  i:,,;,. 
shoreward  of  the  li*j  t.jot  coni-.i;  in  the 
fishery  conservation  zone  south  of 
Fowey  Light. 

3.  Remove  the  prohibition  on 
povverheads  for  taking  fishes. 

4.  Prohibit  the  taking  of  jewfish  by 
spearguns  or  powerheads. 

"        '   \ovember  10.  1982. 
K(.lit  ri  K  Crowell, 

Deputy  Executive  Director.  National  Marine 
Fisheries  Sen'ice. 

|FR  Dor.  82-31361  RIed  11-15-82:  8:45  am] 
BILLING  CO0£  3S10-22-M 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

Intent  to  Preftare  an  Environinental 
Impact  Statement  for  a  Generation  and 
Transmission  Project;  Proposed  by 
Seminole  Electric  Cooperative,  Inc.,  of 
Tampa,  Florida 

agency:  Rural  Electrification 
Administration,  USDA. 

action:  Notice  of  Intent  to  Pi-ppare  an 
En\ironmental  Impact  Statement. 

SUMMARY:  The  Rural  Electrification 
Administration  fREA).  if  lead  agency, 
intends  to  prepare  an  Environmental 
Impact  Statement  (EIS)  m  connection 
with  possible  financing  assistance  for 
Seminole  Electric  Coooerative.  Inc..  P  O 
Box  17100,  Tampa,  Florida  33682.  The 
financing  assistance  would  be  for  the 
construction  of  generation  facilities, 
possibly  to  be  located  in  Taylor  or 
Liberty  Counties,  Florida,  and  related 
transmission  facilities  into  the 
tra.-ismission  grid. 

ADDRESS:  .-\I1  inquiries  and  comments 
should  be  forwarded  to  Mr,  Joe  S.  Zoller, 
Assistiint  Administrator — Electric,  REA, 
L'SUA — South  Buildmo,  Washington, 
D.C,  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr,  joe  S.  Zuiler.  at  the  dboxe  address. 

SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  that  REA,  if  lead  agency, 
intends  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  fulfil!  the 
requirements  of  the  N'dtional 
Environmental  Policy  Act  !\'EPA)  of 
1969  m  connection  wi*h  possible 
financing  assistance  'o  tiie  Seminole 
Electric  Cooperative.  Inc..  (Seminole) 
P.O.  Box  17100.  Tampa,  Florida  33682, 
for  the  construction  of  generation  and 
transmission  facilities. 


Stminole  is  investigating  possible 
pl.mt  sites  in  Taylor  and  Liberty 
Counties  in  Florida.  The  sites  are  being 
investigated  for  a  possible  coal-fired 
generating  station.  Associated  with  the 
generating  station  will  be  transmission 
facilities  connecting  the  station  into  the 
existing  transmission  grid,  fuel  handling 
facilities,  water  intake  and  discharge, 
waste  disposal  and  pollution  control 
equipment. 

-Alternativps  will  be  considered  by 
RE.'\  and  Seminole,  as  required  by  REA 
Bulletin  20-21:320-21,  These  will 
include,  among  others:  a)  No  project,  b) 
energy  and  load  management,  c) 
alternative  fuels  and  methods  of 
generation,  d)  alternate  unit  sizes,  e] 
purchase  power  from  other  utilities,  and 
n  alternative  sites  for  generation  and 
transmission.  Need  for  the  project  will 
be  evaluated  by  REA  throughout  the 
NEPA  process. 

A  formal  scoping  meeting  will  be  held 
as  soon  as  practicable.  All  agencies, 
groups  and  individuals  are  requested  to 
indicate  their  interest  in  attending  this 
meeting,  and  are  invited  to  participate  in 
the  planning  and  analysis  of  this 
proposed  project.  Some  of  the  issues 
that  will  be  discussed  at  the  meeting 
include,  but  are  not  limited  to,  the 
project  scope  and  significant 
environmental  issues,  requirements  fe.r 
environmental  review,  consultation  .ind 
study  by  all  possible  licensing  or 
approval  agencies,  and  identification  of 
environmentally  sensitive  areas,  other 
project  alternatives  or  portential  sites, 
and  any  fatal  flaws  to  the  proposed 
project. 

REA's  financing  assistance  to 
Seminole  will  be  subject  to,  and  release 
of  funds  thereunder  will  be  contingent 
upon,  REA  arriving  at  a  satisfactory 
conclusion  regarding  compliance  with 
EIS  procedures  required  by  the  NEPA  of 
1969. 

(This  Federal  assistance  program  is  listed  in 
the  Catalog  of  Federal  Domestic  Assistance 
as  10.850 — Rural  Electrification  Loans  and 
Loan  Guarantees) 

Dated:  November  5, 1982. 

Harold  V.  Hunter, 
Administrator. 

IFK  Doc.  82-313M  Filed  n-15-aa  8:45  am) 
SILLINQ  CODE  3410-1 S-M 


CIVIL  AERONAUTICS  BOARD 

Announcement  of  Proposed  Collection 
of  Information  Under  ttie  Provisions  of 
tfie  Paperwork  Reduction  Act  (44 
U.S.C.  35) 

Agency  clearance  (rfficer  from  whom 
a  copy  of  the  collection  of  information 
and  supporting  documents  is  available; 
Robin  A.  Caldwell  (202)  673-5922 

New 

•  Title  of  the  Collection  of  Information: 
Part  254,  "Domestic  Baggage  Liability" 

•  Agency  Form  Number:  None 

•  How  often  the  ColleetioB  of 
Information  must  be  filed:  On 
occasion 

•  V\ho  is  asked  or  required  to  report; 
Airlines  in  interstate  and  overseas  air 
transportation 

•  Estimate  of  number  of  annual 
responses:  80 

•  Estimate  of  number  of  annual  hours 
needed  to  complete  the  collection  of 
information:  500 

Xew 

•  Title  of  the  Collection  of  Information: 
Part  253,  "Notice  of  Terms  of  Contract 
of  Carriage" 

•  Agency  Form  Number:  None 

•  How  often  the  Collection  of 
Information  must  be  filed:  On 
occasion 

•  Who  IS  asked  or  required  to  report: 
U.S.  air  Ccirriers  that  provide 
scheduled  passenger  service 

•  Es'imate  of  number  of  annual 
responses;  42.') 

•  Estimate  ofnumberofannii.il  hours 
needed  to  complete  the  collection  of 
infoi  illation:  2.040 

Extension 

•  Title  of  the  Collection  of  Information; 
Part  221,  "Constructiijn,  Publication, 
Filing  and  Posting  of  Tariffs  of  Air 
Carriers  ar^.d  Foreign  Air  Carriers" 

•  Agency  Form  Number:  None 

•  How  often  the  Collection  of 
Information  must  be  filed:  On 
ori.asion 

•  VX'ho  IS  asked  or  required  to  report: 
U.S.  and  foreign  air  carriers 

•  Estimate  of  number  of  annual 
responses:  260,052 


J  Ml 
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•  Estimate  of  number  of  annual  hours 
needed  to  complete  the  collection  of 
information:  217,746 

Robin  A.  Caldwell, 

Chief.  Information  Management  Division. 
Office  of  Comptroller. 
November  8.  1982. 

|FR  Doc.  82-31,120  Fried  11-15-82.  8,45  dm| 
BILLmG  CODE  S320-01-M 


I  Docket  41007] 

Application  of  Air  National  Aircraft 
Sales  and  Service,  Inc.  for  a  Certificate 
of  Public  Convenience  and  Necessity 

AGENCY:  Civil  Aeronautics  Board. 
action:  Notice  of  order  instituting  a 
fitness  investigation  of  Air  National 
Aircraft  Sales  and  Ser\'ice,  Inc.,  82-11- 
45,  Docket  41007. 

summary:  The  Board  is  issuing  an  order 
instituting  a  fitness  investigation  of  Air 
National  Aircraft  Sales  and  Service,  Inc. 
DATES:  Persons  wishing  to  File  requests 
for  additional  evidence  or  petitions  to 
intervene  in  the  Air  National  Fitness 
Investigation  shall  file  their  requests  and 
petitions  in  Docket  41007  by  November 
22, 1982  and  serve  such  filings  on  all 
persons  listed  below. 

ADDRESSES:  Requests  for  additional 
evidence  and  petitions  to  intervene 
should  be  filed  in  the  Docket  Section, 
Civil  Aeronautics  Board,  Washington. 
D.C.  20428,  in  Docket  41007. 

In  addition,  copies  of  sach  filings 
should  be  served  on:  Air  National 
Aircraft  Sales  and  Service,  Inc:  the 
mayors  of  San  Francisco,  Monterey  and 
Sacramento,  California;  the  airport 
managers  of  San  Francisco  International 
Airport:  Monterey  Peninsula  Airport, 
and  Sacramento  Metropolitan  Airport; 
the  California  Transportation 
Commission;  the  California  Public 
Utilities  Commission;  the  Secretary  of 
Transportation;  and  the  Attorney 
General. 

Service  will  aso  be  required  on  any 
other  person  filing  petititions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherry  L  Kinland,  Bureau  of  Domestic 
Aviation,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue.  N.W.  Washington, 
D.C.  20428,  (202)  673-5333. 
SUPPLEMENTARY  INFORMATION:  The 
complete  text  of  Order  82-11^5,  is 
available  from  our  Distribution  Section, 
Room  100, 1825  Connecticut  Avenue, 
N.W.,  Washington,  D.C.  20428.  Persons 
outside  the  metropolitan  area  may  send 
a  postcard  request  for  Order  82-11-45  to 
the  Distribution  Section,  Civil 
Aeronautics  Board,  Washington,  D.C. 
20428. 


By  the  Bureau  of  Domestic  Aviation: 
November  9.  1982. 

PhylUs  T.  Kaylor, 

Secretary. 

|FR  Doc  82-313:5  Fil.'d  Il-IS-iii  &46  am| 
BILLING  CODE  632(KI1-M 


Commuter  Fitness  Determination 

The  Board  is  proposing  to  find  the 
following  carriers  fit,  willing  and  able  to 
provide  commuter  air  carrier  service 
under  section  419(c)(2)  of  the  FederHl 
Aviation  Act,  as  amended,  and  that 
aircraft  used  in  this  service  conform  to 
applicable  safety  standards. 


Ofdef 

Applicant 

Response  Date 

82-11- 

Pioneer  Airways.  Inc 

Wanng    Aviatwa    Inc. 

Waring  Air 
Sierra  Pacific  Airlines.  - 

Nov.  23  1982 

16 
82-11- 

17 
82-11- 

SO. 

dba. 

Nov  23.  1982 
Nov  24.  1982 

All  interested  persons  wishing  to 

respond  to  the  Board's  tentative  fitness 
determination  shall  serve  their 
responses  on  all  persons  listed  in 
Attachment  .\  of  the  respective  orders 
and  file  response  or  additional  data  wWh. 
the  Special  Authorities  Division,  Room 
915.  1825  Connecticut  Avenue,  NAV.. 
Washington,  D.C.  20428. 

The  complete  text  of  the  orders  is 
available  from  the  Distribution  Section, 
Room  ]0(),  1825  Connecticut  Avenue, 
Washington,  DC.  20428.  Persons  outside 
the  metropolitan  area  may  send  a 
postcard  request  to  the  above  address. 

For  further  information  contact;  Ms. 
Anne  W.  Stockvis.  Bureau  of  Domestic 
Aviation,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue.  Washington.  D  C. 
20428.  (202)  673-5088. 

B>  the  Civil  Aeronautics  Board:  Nov.  10, 

Phyllis  T  Kaylor, 

St'cretary. 

|FR  Doc  82-31326  Filed  il-KS-ti.;  H4.ijm| 
BILLING  CODE  6320-01-II 


(Docket  40847] 

Institution  of  tt>e  Mid  Pacific  Airlines 
Fitness  Investigation 

AGENCY:  Civil  Aeronautics  Board. 
action:  Notice  of  Order  Instituting  the 

Mid  Pacific  Airlines  Investigation,  82- 
11-20,  Docket  40847. 

SUMMARY:  The  Board  is  issuing  an  order 
instituting  a  fitness  investigation  of  Mid 
Pacific  Airlines,  Inc. 
DATES:  Persons  wishing  to  file  petitions 
to  intervene  in  the  Mid  Pacific  Airlines 
Fitness  Investigation  shall  file  their 


petitions  in  Docket  40847  by  November 
22.  1982  and  serve  ouch  filings  on  all 

persons  listed  below. 

ADDRESSES:  Petitions  to  intervene 

should  be  filed  in  the  Docket  Section. 
Civil  .Aeronautics  Board.  Washington, 
DC.  20428.  in  Docket  40847.  Mid  Pacific 
Airlines  Fitness  Investigation. 

In  addition,  copies  of  such  filings 
should  be  served  upon  Mid  Pacific 
Airlines.  Inc.:  the  mayors  and  oirp.irt 
managers  of  each  city  to  which  the 
pleading  refers;  the  Hawaii  Slate 
Department  of  Transportation;  the 
Governor  of  Hawaii;  the  Federal 
Aviation  Administration;  Aloha 
Airlines;  and  South  Pacific  Island 
Airways. 

Service  will  also  be  required  on  any 
other  person  filing  a  petition. 

for  FURTHER  INFORMATION  CONTACT. 

Mary  Catherine  Terry .  Bureau  of 
Domestic  Aviation,  Civil  Aeronautics 
Board.  1825  Connecticut  Avenue.  N.W., 
Washington.  D.C.  20428.  (202)  673-508a 

SUPPLEMENTARY  INFORMATION:  The 

complete  te.xt  of  Order  82-11-2018 
available  from  our  Distribution  Section, 
Room  100. 1825  Connecticut  .Avenue, 
N.W.,  Washington,  DC.  20428  Persons 
outside  the  metropolitan  area  may  send 
a  postcard  request  for  Order  82-11-20  to 
that  address. 

By  the  Civil  Aeronautics  Board:  November 

4   1982. 

Phyllis  T.Kaj  lor. 
Secretary. 

|FR  Doc'sZ-31324  Filed  11-1S-8Z.  8:45  amj 
BILLING  COOC  6320-01-*! 


[International  Air  Associates  Inc..  Fitness 
Investigation  Docket  41075] 

Prehearing  Conference 

.N'otice  is  hereby  given  that  a 
prehearing  conference  in  the  above- 
enti'lcd  proceeding  is  assigned  to  be 
held  on  .\ove.mber  23.  1982.  at  9:M  a.m. 
(local  time).  Room  1027.  Main  Universal 
Building,  1825  Connecticut  Ave..  .\W.. 
Washington.  D.C,  before  the 
undersigned  Chief  Administrative  L.iw 
Judge. 

Dated  at  Wa.shington,  D.C  ,\oveml>er  8. 
1982. 

Elias  C.  Rodriguez. 

Chief  Administrative  Law  fudge 

IFR  Doc  82-31121  Kilpt)  11-1S-82:  »-4S  ani| 
BIUJNG  COOC  »32fr-01-« 
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[Indepanctont  Air  Incorporated  Fttnes* 
InvMMgMlon  Docket  40524] 

Prehearing  Conference 

Notice  is  hereby  given  that  a 
prehearing  conference  in  the  above- 
entitled  proceeding  is  assigned  to  be 
held  on  November  22. 1962.  at  9:30  am, 
(local  time).  Room  1027.  Main  Universal 
Building.  1825  Connecticut  Avenue, 
NW.,  Washington,  D.C.,  tjefore  the 
undersigned  Chief  Administrative  Law 
Judge. 

Dated  at  Washington.  DC,  November  9. 
1982. 

EUas  C  Rodriguez, 

Chief  Administrative  Law  fudge. 

|FR  Doc  ar-n322  Filed  n-lV-8i  1145  <ra| 
BiUJNa  COOE  «3M-01-tl  ^ 


[Docket  40660] 


I 


Samoa,  Inc.,  d.b.a.  Samoa  Alrlfnes,  Inc., 
Fitness  Investigation;  Postponement 
of  Hearing 

Due  to  the  unavailability  of  the 
applicant's  witnesses,  notice  is  hereby 
given  that  a  hearing  in  the  above- 
entitled  matter  scheduled  to  be  held  on 
November  12, 1982  (47  FR  49052. 
October  29. 1982),  is  hereby  postponed 
until  November  23,  1982.  at  10:00  a.m. 
(local  time),  in  Room  1012,  1825 
Connecticut  Avenue,  NW..  Washington. 
D.C..  t)€fore  the  undersigned 
administrative  law  judge. 

Dated  at  Washington,  D.C  .  N'oveml)*T  \i. 
1962. 
lohn  M.  VUtone,  i 

Administrative  Law ludj^. 

|FR  Doc  82-31323  Filed  ll-I5-8i  *4» 
BNJJNG  COOC  6320-01-41 


-iml 


CIVIL  RIGHTS  COIMIMISSION 

Delaware  Advisory  Committee; 
Agenda  and  Notice  of  Public  IMeeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights. 
that  a  meeting  of  the  Delaware  .Advisory 
Committee  to  the  Commission  will 
convene  at  4:00p  and  will  end  at  6:00p. 
on  December  2,  1982.  at  the  Caleb  Boggs 
Federal  Office  Building,  Room  3207.  9th 
and  King  Streets.  Wilmington.  Delaware 
The  purpose  of  this  meeting  is  to  discuss 
status  of  migrant  project,  report  on 
National  Chairpersons  Conference, 
status  reports  on  civil  rights  in 
Delaware,  progress  reports  on 
subcommittee  activiMes  and  discuss 
program  planning. 

Persons  desiring  additionnl 
information  or  planning  a  presentation 
to  the  Committee,  should  aintact  the 


Chairperson,  Ms  Louise  T.  Conner,  1214 
pHun  Rodd,  Graylyn  Crest,  Wilmington, 
Dt-Kiware  19B03.  (302)  738-8154;  or  the 
.M:d-At:antic  Regional  Office,  2120  L 
Street,  NW.,  Room  510,  Washington. 
DC.  20037.  (202)  254-^717. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Rt'guldtions  of  the  Commission. 

Dated  at  Washington.  D.C,  November  10, 

John  I.  Binkley, 

Advisory  Cotnntittee  Management  Officer. 

:FR  n>..(,   «-,i;2'SFiWd  11-lii-«t  8:4S  i\ml 
BNJJNG  COOE  e33S-01-M 


DEPARTIMENT  OF  COMMERCE 

Bureau  of  the  Census 

Service  Annuai  Survey;  Notice  of 
Consideration 

Notice  is  hereby  given  that  the  Bureau 
of  the  Census  is  planning  to  conduct  in 
1983  the  Service  Annual  Survey.  This 
survey  replaces  the  Monthly  Selected 
Services  Survey,  terminated  in 
December  1981,  and  will  be  the  first  time 
annual  receipts  data  will  be  collected 
for  service  establishments  as  part  of  the 
current  business  programs.  Tliis  annual 
survey  will  be  conducted  under  title  13, 
United  States  Code,  sections  182.  224. 
and  225,  and  will  collect  data  on  the 
1981  and  1982  operating  receipts  of 
selected  service  industries.  The 
introduction  of  this  annual  survey  re- 
establishes a  continuing  and  timely 
source  of  service  operating  receipts. 
Such  a  survey,  if  conducted,  shall  begin 
not  earlier  than  December  31.  1982. 

Information  and  recommendations 
received  by  the  Bureau  of  the  Census 
indicate  that  the  data  will  have 
significant  application  to  the 
information  needs  of  the  public,  the 
service  industries,  and  governmental 
agencies,  and  that  the  data  are  not 
publicly  available  from 
nongovernmental  or  other  governmental 
sources  on  a  continuing  basis. 

Rt-ports  will  be  required  only  from  a 
selected  sample  of  service  firms 
operating  in  the  United  States,  with 
probability  of  selection  based  on 
receipts  size  The  sampte  will  provide, 
with  measurable  reliability,  statistics  on 
•he  subject  specified  above 

Copies  of  the  proposed  forms  and  a 
description  of  the  collection  methods  are 
available  upon  request  to  the  Director, 
Bureau  of  the  Census,  Washington,  D  C. 
20^33. 

Any  suggestions  or  recommendations 
concerning  the  subject  matter  of  this 
proposed  survey  will  receive 
consideration  if  submitted  in  writing  to 


the  Director.  Bureau  of  the  Census,  on  or 
before  December  17.  1982. 

Ddted:  November  10,  1982. 
Bruce  diapman. 

Director.  Bureau  of  the  Census. 

(FR  Doc   B2-31,157  Filed  tl-15-82;  8:46  am] 
BILUNG  COOE  3510-07-M 

International  Trade  Administration 

Initiation  of  Antidumping  Investigation^ 
Canned  Mushrooms  From  the  People's 
Republic  of  China 

agency:  International  Trade 
Administration  Commerce. 
ACTION:  Initiation  of  antidumping 
investigation. 

SUMMARY:  On  the  basis  of  a  petition 
filed  with  the  United  States  Department 
of  Commerce,  we  are  initiating  an 
antidumping  investigation  to  determine 
whether  canned  mushrooms  from  the- 
People's  Republic  of  China  (PRC)  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  United  States 
International  Trade  Commission  (ITCj 
of  this  action  so  that  it  may  determine 
whether  there  is  a  reasonable  indication 
that  imports  of  canned  myshrooms  from 
the  PRC  are  materially  injuring,  or  are 
threatening  to  materially  injure,  a 
United  States  industry.  If  the 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  December  2. 1982,  and  we 
will  make  ours  on  or  before  March  28. 
1983. 

EFFECTIVE  DATE!  November  16,  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Ready,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
D.C.  20230;  telephone  (202)  377-2013. 
SUPPLEMENTARY  INFORMATION: 

Petition 

On  October  18, 1982,  we  received  a 
petition  filed  by  counsel  on  behalf  of  the 
Four  "H"  Corporation.  In  compliance 
with  the  filing  requirements  of  section 
353.36  of  the  Commerce  Regulations  (19 
CFR  353.36).  the  petition  alleges  that 
imports  from  the  PRC  of  canned 
mushrooms  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930.  as  amended  (19 
U.S.C,  1673)  (the  Act)  and  that  these 
imports  are  materially  injuring,  or 
threatening  to  materially  injure,  a 
United  States  industry.  The  petition 
further  alleges  that  the  PRC  is  a  state- 


UMI 
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controlled  economy  country  within  the 
meaning  of  the  Act.  The  petitioner  states 
that  sales  of  canned  mushrooms  in  the 
PRC  do  not  permit  a  determination  of 
foreign  market  value  and  that  the 
Department  of  Commerce  must  choose  a 
non-state-controlled  economy  country  to 
be  used  as  a  surrogate  for  the  purpose  of 
determining  the  foreign  market  value  of 
this  product. 

The  allegation  of  sales  at  less  than 
fair  value  is  supported  by  information 
on  United  States  price  which  is  derived 
from  import  statistics  or  information 
obtained  from  importers.  Foreign  market 
value  information  presented  by  the 
petitioner  consists  of  both  information 
concerning  the  price  of  mushrooms  from 
a  third  country  imported  into  the  United 
States  (as  derived  from  either  import 
statistics  or  a  price  hst)  and  the 
constructed  value  of  a  United  States 
producer. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  a  petition  sets 
forth  the  allegations  necessary  for 
initiation  of  an  antidumping 
investigation  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  canned 
mushrooms  and  have  found  that  it  meets 
these  requirements. 

Therefore,  in  accordance  with  section 
732  of  the  Act.  we  are  initiating  an 
antidumping  investigation  to  determine 
whether  canned  mushroom.s  from  the 
PRC  are  being,  or  are  likely  to  be,  sold  in 
the  United  Slates  at  less  than  fair  value. 
If  the  investigation  procpt'ds  normally, 
we  will  make  our  preliminary 
determination  by  March  28.  1983. 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
term  "canned  mushroom.'-"  covers 
mushrooms,  prepared  or  preserved. 
other  than  frozen,  currentlv  provided  for 
in  item  144.20  of  the  Tanff  Sdnniule-s  of 
the  United  States. 

Notification  of  ITC 

Section  732(d)  of  the  .'\cl  't<quires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  if  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  that 
the  ITC  confirms  it  will  not  disclose 
such  information  either  publicly  or 
under  an  administrative  protective  order 
without  the  written  consent  of  the 


Deputy  Assistant  Secretary  for  Import 

Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  December 
2, 1982  whether  there  is  a  reasonable 
indication  the  imports  of  canned 
mushrooms  from  the  PRC  are  materially 
injuring,  or  are  threatening  to  materially 
injure,  a  United  States  industry.  If  its 
determination  is  negative,  this 
investigation  will  terminate;  otherwise, 
the  investigation  will  proceed  according 
to  statutory  procedures. 
Judith  Hlppler  Bello, 

Acting  Deputy  Assistant  Secretary  for  /mport 
Administration. 
November  8,  1982. 

|FR  Due   B2- 31278  Filer!  11-15-82;  8:4.1  am| 
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Nation  Oceanic  and  Atmospheric 
Administration 

National  Marine  Fisheries  Service; 
Receipt  of  Applications  for  General 
Permit 

.Notice  is  hereby  given  that  the 
followine  applications  have  been 
received  to  take  marine  mammals 
incidental  to  the  pursuit  of  commercial 
fishing  operations  within  the  U.S.  fishpry 
conservation  zone  during  1983  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407)  and  the  regulations  thereunder. 

1.  Japan  Deep-Sea  Trawlers 
.Association,  No,  601  Daito  Building,  3-6. 
Kandaogawacho,  Chiyoda-ku,  Tokyo, 
lapan,  has  applied  for  a  Category  1: 
Towed  or  Dragged  Gear"  general 

permit  to  take  up  to  120  sea  lions  and  10 
of  each  of  the  following:  harbor  se.iis, 
fur  seals  and  sea  otters  in  the  Bering 
Sea/Gulf  of  Alaska  and  up  to  5  of  each 
of  the  following:  Harbor  seals,  pilot 
whales,  harbor  porpoise,  Atlantic  white- 
sided  dolphin,  and  bottlenose  dolphin  in 
the  North  Atlantic. 

2.  Hokuten  Trawlers  Association,  c/o 
National  Federation  of  Medium 
Trawlers  Toranomon  Chuo  Building,  1- 
16,  Toranomon,  1-chome,  Minatoku, 
Tokyo.  Japan,  has  applied  for  a  Category 
1:  "  I'owed  or  Dragged  Gear"  general 
permit  to  take  up  to  55  sea  lions,  and  5 
of  each  of  the  following:  harbor  seals. 
fur  seals,  sea  otters,  and  walrus  in  the 
Bering  Sea  and  Aleutian  Islands. 

3.  The  North  Pacific  Longline-Gillnet 
Association,  Zenkeiren  Building,  2-7-2, 
Hirakawa-cho,  Chiyoda-ku,  Tokyo, 
Japan,  has  applied  for  a  Category  5: 
"Other  Gear"  general  peipiit  to  take 
marine  mammals  by  harassment  only. 

The  applications  are  available  for 
review  in  the  Office  of  the  Assistant 
administrator  for  Fisheries,  National 


Marine  Fisheries  Service,  3300 
Whitehaven  Street,  NW.,  Washington, 
DC. 

Interested  parties  may  submit  written 
views  on  this  application  within  30  days 
of  the  date  of  this  notice  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  Washington. 
DC.  20235. 

Dated:  November  10.  1982. 
Richard  B.'Roe, 

Art  my  Director.  Office  of  Marine  MammoJs 
and  Endangered  Species.  National  Marine 
Fisheries  Service. 

im  Doc  82-3-1334  Filed  n-15-8i  845  em) 
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COIWIMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTII_E 
AGREEMENTS 

November  10, 1982. 

Adjusting  the  Import  Restraint  Level 
for  Certain  Man-Made  Fiber  Apparel 
Products  from  India 

AGENCY:  Committee  the  Implementation 
of  Textile  Agreements. 
action:  Increasing  the  consultation 
level  for  man-made  fiber  dresses  in 
Category  636,  produced  or  manufactured 
in  India  and  exported  during  the 
agreement  year  which  began  on  January 
1. 1982,  from  15.453  dozen  to  30,905 
dozen, 

(A  detailed  descnption  of  the  textile 
categories  in  terms  of  T.S.II.S_A.  numt>ers 
was  published  in  the  Federal  Register  on 
February  28,  1980  1 45  FR  13172J.  as  amended 
on  April  23,  1980  (45  FR  27463),  August  12, 

1980  (45  FR  53506),  December  24, 1980  (45  FR 
85142),  May  5,  1981  (46  FR  25121),  October  5. 

1981  (46  FR  48963),  October  27, 1981  (46  FR 
52409),  February  9,  1982  (47  FR  5926).  and 
May  13,  1982  (47  FR  20654)) 

summary:  Under  the  terms  of  the 
Bileiteral  Cotton.  Wool,  and  Man-Made 
Fiber  Textile  Agreement  of  December 
30,  1977,  as  amended,  between  the 
Governments  of  the  United  States  and 
India,  the  consultation  level  established 
for  cotton  apparel  products  in  Category 
636  is  being  increased  to  30.905  doz^n 
for  the  agreement  year  which  began  on 
January  1,  1982  and  extends  through 
December  31.  1982,  at  the  request  of  the 
Government  of  India 
EFFECTIVE  DATE:  November  17.  1982 
FOR  FURTHER  INFORMATION  CONTACT: 
Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
Washington,  DC.  20230  (202/377^212). 
SUPPLEMENTARY  INFORMATION:  On 
December  18,  1981,  there  was  published 
in  the  Federal  Register  (46  FR  61885)  a 
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letter  dated  December  15,  1981  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
to  the  Commissioner  of  Customs,  which 
established  levels  of  restraint  for  certain 
specified  categories  of  cotton,  wool,  and 
man-made  fiber  textile  products, 
including  Category  636,  produced  or 
manufactured  in  India,  which  may  be 
entered  into  the  United  States  for 
consumption,  or  withdrawn  from 
warehouse  for  consumption,  during  the 
twelve-month  period  which  began  on 
Jnauary  1. 1982  and  extends  through 
December  31.  1982.  In  the  letter 
published  below,  in  accordance  with  the 
terms  of  the  bilateral  agreement,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
increase  the  twelve-month  level 
previously  established  for  Category  636 
to  30,905  dozen. 

Waker  C.  Leaahan. 

Chairman.  Committee  for  the  lirtplementation 
of  Textile  Agreements. 


November  10.  1982. 
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CooiflBttee  for  tiia  kaplenMntatioa  of  Textfle 
Agreenteots 

Coounissioner  of  Customs.  Department  of  t.He 
Treasury.  Washington,  DC.  2022S, 

Dear  Mr.  Comraissioner  This  directive 
Further  mends,  but  does  not  cancel,  the 
directive  i8«ued  to  you  on  December  15.  1981 
by  the  Chairman  of  the  Committee  fof  the 
Implementation  of  Textile  Agreements 
concerning  imports  into  the  United  States  of 
certaia  cottoo.  wool,  and  man-made  fiber 
textile  products,  prodaced  or  manufactured  in 
India. 

Effective  on  November  17.  1982.  paraijraph 
1  of  the  directive  of  December  15.  1981  is 
further  amended  to  increase  the  level  of 
restraint  for  man-made  fit)er  textile  products 
in  Category  636  to  30,90S  dozen. ' 

The  action  taken  with  respect  to  the 
Government  of  India  and  with  respect  to 
imports  of  man-made  fiber  textile  products 
from  India  hag  been  determined  by  the 
Committee  for  the  Implementation  of  Textile 
Agreements  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the  rule- 
making provisions  of  5  U.S.C.  563.  This  letter 
will  be  published  in  the  Federal  Register, 
Sincerely,  i 

Walter  C  Leoahaa 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements 

|FR  Doc.  8^-313^e  filed  M-)S-a£  8«  ^m\ 
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'  Ths  level  of  restraint  hai  not  beea  ddlusted  to 
relect  any  importi  after  December  31.  19(U. 


Adjusting  Import  Restraint  Levels  for 
Certain  Cotton  Apparel  Products  from 
Taiwan 

aqcncy:  Committee  for  the 
l.Tiplementation  of  Textile  Agreements. 

action:  Increasing  by  the  application  of 
swing  the  level  of  restraint  for  cotton 
knit  shirts  and  blouses  in  Category  338/ 
339  from  551,144  dozen  to  584.213  dozen 
produced  or  manufactured  in  Taiwan 
and  exported  during  the  agreement  year 
which  began  on  January  1.  1982  and 
extends  through  December  31. 1982. 

(A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A.  numbers 
was  published  in  the  Federal  Register  on 
February  28.  1980  (45  FR  13172),  as  amended 
on  April  23.  1980  '45  FR  274«;1).  August  12, 

1980  (45  FR  5350<>)   December  24.  1980  (45  FR 
85142),  May  5.  1981  (46  FR  25121).  October  5, 

1981  (46  FR  4896.3),  October  27,  1981  (46  FR 
52409),  February  9,  19H2  (47  FR  5926),  and 
M.iy  13.  1982  (47  FR  20654)) 

summary:  The  bilateral  agreement  of 
June  8.  1978.  as  amended,  concerning 
cotton,  wool,  and  man-made  fiber  textile 
products  from  Taiwan,  provides,  among 
uther  t.hings.  for  percentage  increases  in 
certain  categories  during  an  agreement 
year  (swing).  Pursuant  to  the  terms  of 
the  bilateral  agreement,  the  import 
restraint  level  established  for  Category 
33«/339  is  being  adjusted  for  the  twelve- 
month period  which  began  on  January  1, 
1962. 

EFFECTIVE  DATE:  November  9,  1982. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ronald  Sorini.  International  Trade 
Specialist,  Office  of  Textiles  and 
.Apparel.  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230  (202/377-4212). 

SUPP<,£MENTARY  INFORMATION:  On 

December  17, 1981.  there  was  published 
in  the  Federal  Register  (46  FR  61497)  a 
letter  dated  December  14, 1981  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
to  the  Commissioner  of  Customs  which 
established  levels  of  restraint  for  certain 
specified  categories  of  cotton,  wool,  and 
man-made  fiber  textile  products, 
including  Category  338/339,  produced  or 
manufactured  in  Taiwan,  which  may  be 
entered  into  the  United  States  for 
consumption,  or  withdrawn  from 
warehouse  for  consumption,  during  the 
twelve-month  period  which  began  on 
January  1.  1982  and  extends  through 
December  31,  1982.  In  the  letter 
published  below  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements  directs  the 
Commissioner  of  Customs  to  increase 
the  level  of  restraint  previously 


established  for  Category  338/339  to 
584.213  dozen. 
Walter  C.  Lenahan. 

Chairman.  Committee  for  the  Implementation 
of  TeKtile  Agreements. 

November  9.  1982. 

Committee  for  the  Implementation  of  TsKtile 
Agreements 

Commissioner  of  Customs.  Department  of  the 
Treasury.  Washington.  D.C.  20229. 

Dear  Mr.  Commissioner  On  December  14, 
1981.  the  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements, 
directed  you  to  prohibit  entry  for 
consumption,  or  withdrawal  from  warehouse 
for  consumption,  during  the  twelve-month 
period  beginning  on  January  1, 1982  and 
extending  through  December  31. 1982  of 
cotton,  wool,  and  man-made  fiber  textile 
products  in  certain  specified  categories, 
produced  or  manufactured  in  Taiwan  in 
excess  of  designated  levels  of  restraint.  The 
Chairman  further  advised  you  that  the  levels 
of  restraint  are  subject  to  adjustment. ' 

Effective  on  November  9, 1982,  the  level  of 
restj-aint  estabhshed  for  Category  338/339  in 
the  directive  of  December  14, 1981  is  to  be 
increased  to  564.213  dozen.' 

The  action  taken  with  respect  to  the 
authorities  in  Taiwan  and  with  respect  to 
imports  of  cotton  textile  products  from 
Tdiwan  has  been  determined  by  the 
Committee  for  the  Implementation  of  Textile 
Agreements  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the  rule- 
making provisions  of  5  U.S.C.  553.  This  letter 
will  be  published  in  the  Federal  Register. 

Sincerely. 
Walter  C.  Lenahan. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Ooc  ai-31360  Rled  lt-t5-82:  8:43  ir.) 
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DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on  Bilingual 
Education;  Hearing 

AQENCY:  National  Advisory  Council  on 
Bilingual  Education. 
ACTION:  Notice  of  Hearing. 


'The  term  "adjustment"  refers  to  those  provisions 
of  the  bilateral  agreement  of  June  B.  1978.  as 
amended,  concerning  cotton,  wool,  and  man-made 
fiber  textile  products  from  Taiwan,  which  provide 
in  part,  that:  (1)  Within  the  aggregate  and  applicable 
group  limits  of  the  agreement  specific  levels  of 
restraint  may  be  exceeded  by  designated 
percentages;  (2)  these  same  levels  may  be  increased 
for  carryover  and  carryforward  up  to  11  percent  of 
the  applicable  category  hmit;  and  (3)  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  minor  problems  arising  in  the 
Implementation  of  the  agreement. 

'The  level  of  restraint  has  not  been  adjusted  to 
reflect  any  imports  after  December  31, 1981. 
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summary:  This  notice  sets  forth  the 
Schedule  and  proposed  agenda  of  a 
forthcoming  hearing  of  the  National 
Advisory  Council  on  Bilingual 
Education.  Notice  of  this  hearing  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATES:  December  1. 1982— Public: 
Hearing— 10:00  a.m.-5:30  p.m. 

ADBRESS:  Public  Hearing  will  be  held  at 
the  Hilton  Hotel — The  Makani  Room. 
Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ramon  Ruiz,  Designated  Federal 
Official.  Room  421,  Reporters  Buidmg, 
400  Maryland  Avenue.  SW.. 
Washington.  DC  20202  (202-245-2922). 
SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Council  on  Bilingual 
Education  is  established  under  section 
732(a)  of  the  Bdingual  Education  Act  (20 
U  S.C.  3242).  The  Council  is  established 
to  advise  the  Secretary  of  the 
Department  of  Education  concerning 
matters  arising  in  the  administration  of 
the  Bilingual  Education  Act  and  other 
laws  affecting  the  education  of  limited 
English  proficient  populations. 

On  December  1. 1982.  in  consonance 
with  the  Council's  mission  to  ad\ise  in 
the  preparation  of  regulatuins  under  the 
Bilingual  Education  Act.  testimony  will 
be  heard  on  the  following  topics  which 
impact  on  the  Native  American  Bilingual 
Community: 

(1)  1983  Reauthorization. 

(2)  Research, 

(3)  Reports  of  the  Effectiveness  of 
Bilingual  Education. 

(4)  Interrelations  and  Interdependcncy 
of  Bilingual  Education  and  .Modern 
Language  Teachers 

(5)  Importance  of  Bilingual  Education 
on  International  Trade  and  Commerce. 

Witnesses  should  notify  Ramon  Ruiz 
(see  address  above)  of  their  intention  of 
testifying. 

T  he  following  procedures  shall  be 
observed  during  the  public  hearings: 

(1)  Witnesses  shall  be  heard  on  a  first 
come  basis 

(2)  Witnesses  shall  limit  their 
testimony  to  twenty  minutes 

(3)  All  testimony  shall  be  tape 
recorded 

(4)  Exceptions  to  the  aforementioned 
procedures  shall  be  at  the  discretion  of 
the  Chairperson. 

Records  are  kept  of  all  Council 
proceedings,  and  are  available  for 
public  inspection  at  the  Office  of 
Bilingual  Education  and  Minority 


Languages  Affairs,  Room  421,  Reporters 
Building,  400  Maryland  Avenue,  SW.. 
Washington,  DC  20202  from  the  hours  of 
9:00  a.m.  to  5:00  p.m. 

D.'ited:  November  8,  1982. 

|esse  M.  Soriano, 

D:rcc'.nr.  Office  of  Bilingual  Edui.aUon  and 
M:rai:  ity  Languages  Affairs. 

ilk  11)1.  a2-J]  l:fl  F;lfd  n-lS-ai  8:45  Bail 
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National  Advisory  Council  on  Bilingual 
Education;  Hearing  and  Meeting 

agency:  National  Advisory  Council  on 
Bilingual  Education. 

ACTION:  Notice. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of 
furthcoming  meetings  of  the  .National 
."Advisory  Council  on  Bilingual 
Education.  Notice  of  these  meetings  is 
required  under  the  Federal  Advisory 
Committee  Act  (U.S.C.  Appendix  1. 
10(a)(2)).  This  document  is  intended  to 
notify  the  general  public  of  their 
opportunity  to  atiend. 

DATES:  December  4.  1982— Public 
Hearings— 1:30-5:00  p.m.  December 

3  &  5.  1982 — Business  Meeting — 9-0(i~=^(X) 
p.m. 

ADDRESS:  The  Public  Heariii^s  on 
December  4,  1982  w  ill  be  held  in  Salon  A 
of  the  Marriott  Hotul  in  San  Antonio, 
Texas.  The  Business  Meeting  on 
December  3  &  5.  1982  will  be  held  in  the 
B.ir.ham  Room  of  the  M.irriott  Hotel. 
The  Marriott  Hotel  is  located  on  711  E. 
Riverwalk.  San  Antonio,  Texas.  For 
further  information  contact:  Ramon 
Kuiz,  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs.  Reporters 
Building,  Room  421,  Depariment  of 
F,ducation,  400  Maryland  Avenue.  SW., 
Washington,  D.C.  20202  (202-245-2922). 

The  National  Advisory  Council  on 
Bilingual  Education  is  established  under 
section  732(a)  of  the  Bilingual  Education 
Act  (20  U.S.C.  3242]  to  ad\  ise  the 
Secretary  of  the  Department  of 
Education  concerning  the  administration 
and  operation  of  programs  affecting 
limited  English  proficient  children  and 
adults. 

On  December  4.  1982.  m  consonance 
with  the  Council's  advisory  role, 
testimony  will  be  heard  on  the  following 
topics: 

(1)  The  economiic  implications  of 
Bilingualism  in  the  United  States 

(2)  The  utilization  of  multi-lingual 
Personnel  in  International  Trade. 


The  following  procedures  shall  be 
observed  during  the  public  hearings: 

1.  Witnesses  shall  be  heard  on  a  first 
come  basis: 

2.  Witnesses  shall  limit  their 
testimony  to  fiftepn  minutes   ten  minuti'S 
of  formal  presentation  followed  by  Five 
of  questioning  from  Council  members: 

3.  Two  or  more  persons  from  the  same 
organization  shall  designate  one  person 
to  speak  for  the  group; 

4.  V\  itnesses  shall  pro\  ide  fifteen 
r.opies  of  their  written  testimony; 

ti  Witnesses  may  address  the  Council 
in  either  English  or  in  their  native 
language.  The  written  testimony  must  be 
submitted  in  English; 

7.  All  testimony  shall  be  tape 
recorded; 

8.  Exceptions  to  the  aforementioned 
procedures  shall  be  at  the  discretion  of 
the  Chairman  of  the  Public  Hearings 
Com.mittee. 

December  3&5,  1982:  The  proposed 
agenda  for  the  Business  Meeting 
includes: 

1.  Old  Business 

— Committee  Reports 
— Staff  Reports 
— Action  Items 
— Miscellaneous 

2.  New  Business 

— Digest  of  Testimony 

— Future  Plans 

Records  will  be  kept  of  all  Council 
proceedings  and  shall  be  available  for 
public  inspection  after  approval,  by  the 
full  Council,  of  said  records  has  been 
obtained.  These  records  will  be 
available  in  Room  421,  Reporters 
Building,  300  7th  Street,  SW., 
Washington,  D.C.  Written  requests  for 
such  records  should  be  sent  to  400 
Maryland  Avenue,  SW..  Reporters 
Building,  Room  421,  Washington,  DC. 
20202. 

In  the  event  that  the  proposed  agenda 
is  completed  prior  to  the  projected  date 
or  time,  the  Council  will  adjourn  the 
meeting. 

Dated:  November  8, 1982. 
Jesse  M.  Soriano, 

Director.  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 

\VT>  Doc  82-,1]3.12  Fil.'d  11-15-82:  M&  Un| 
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DEPARTMENT  OF  ENERGY 

Procurement  and  Assistance 
Management  Directorate 

AGENCY;  Depariment  ui  K;ierg\ 
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summary:  This  notice  announces  that 
the  Department  of  Energy  (DOE)  has 
suspended  Ronald  A.  Buening.  and  ail 
organizations  with  which  he  is  or  may 
become  affiliated,  from  participating  in 
any  new  DOE  contract  or  subcontract. 
In  addition,  Mr.  Buening  has  been 
advised  that  DOE  proposes  to  debar  him 
and  all  such  affiliated  organizations  for 
a  period  ending  September  8, 1984.  and 
beginning  on  December  20,  1982. 
DATE:  The  suspension  became  effective 
on  November  10, 1982,  and  shall  last 
until  the  proposed  debarment  becomes 
effective  or  for  12  months,  whichever 
occurs  earlier. 

FOR  FURTHER  INFORMATIOM  CONTACT 
Scott  Sheffield,  Procurement  and 
Assistance  Management  Directorate. 
room  11-018,  Forrestal  Building. 
Department  of  Energy,  1000 
Independence  Avenue,  S.W.. 
Washington  D.C.  20585,  telephone  202/ 
252-8267. 

SUPPLEMENTARY  INFORMATION:  The 
suspension  and  proposed  debarment 
actions  are  being  taken  in  accordance 
with  the  procedures  set  forth  in  Federal 
Procurement  Regulations  (FPR) 
temporary  Regulation  No.  65,  41  CFR 
subpart  1-1.6  47  PR  43692  (October  4, 
1982),  and  the  DOE  Procurement 
Regulations  (DOE-PR),  41  CFR  Subpart 
9-16.  In  addition  to  Ronald  A.  Buening. 
the  known  affiliated  organizations 
affected  by  the  suspension  and 
proposed  debarment  actions  are  R.  A. 
Buening.  C.P.A.,  C.E.A.:  R.  A.  Buening 
and  Associates;  and  Applied  Energy 
Conservation  Techniques,  Ltd.  Mr. 
Buening's  address  is  441  Marines  Drive, 
Tarpon  Springs.  Florida  33589.  The 
address  of  all  the  known  affiliates  is  the 
same:  P.O.  Box  1118,  Tarpon  Springs, 
Florida  33589. 

During  the  period  of  suspension  and 
subsequent  debarment,  DOE  will  neither 
accept  nor  consider  a  bid  or  proposal 
submitted  by  Mr.  Buening  or  by  any 
organization  with  which  he  is  affiliated. 
In  addition.  DOE  will  not  approve  any 
new  contract  between  him  or  any  such 
affiliated  organization  and  a  DOE 
contractor. 

The  suspension  and  proposed 
debarment  are  based  on  Mr.  Buening's 
September  8,  1982,  conviction  in  the 
United  States  District  Court  for  the 
Middle  District  of  Florida  for  violation 
of  Title  18  of  the  United  States  Code, 
sections  287  and  2.  According  to  the 
judgment  of  conviction,  Mr.  Buening 
plead  guilty  to  presenting  a  false  claim 
of  $10,825.00  to  the  State  of  Florida 
Governor's  Energy  Office  for  payment 
under  the  DOE  Grant  Programs  for 
schools  and  Hospitals  and  Buildings 
Owned  by  Units  of  Local  Government 


and  Public  Care  Institutions,  10  CFR  Part 
455.  Mr.  Buening  has  been  advised  that 
he  has  the  right  to  submit,  by  no  later 
than  December  10,  1982,  a  written 
request  for  a  hearing  and  a  reply  to  the 
notice  of  proposed  debarment. 

As  required  under  DOE-PR  9-1.602. 
Mr.  Buenirg  and  the  above  named 
affiliated  organizations  have  been 
placed  on  the  DOE  Consolidated  List  of 
Debarred,  Suspended,  and  Ineligible 
Contractors  which  is  distributed 
periodically  to  DOE  Contracting 
Officers.  DOE  has  also  notified  the 
General  Services  Administration  (GSA) 
of  this  suspension  action.  When  the 
proposed  debarment  becomes  effective. 
GSA  shall  be  notified  in  accordance 
with  FPR  Temporary  Regulation  No.  65, 
41  CFR  Subpart  1-16,  47  FR  43692 
(October  4,  1982). 

Issued  in  Washington.  D.C.  on  November 
10,  1962 

Hilary  |.  Rauch, 

Director,  Procurement  and  Assistance 
Management  Direcorate. 

(FR  Doc.  82^1*4  Fllcri  11-15-82;  8:4*  eun) 
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Economic  Regulatory  Administration 

W.  R.  Hughey  Operating  Co.;  Action 
Taken  on  Consent  Order 

agency:  Economic  Regulatory 
Administration,  DOE. 

ACTION:  .Notice  of  action  taken  on 
Consent  Order. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  that  it  has 
adopted  a  Consent  Order  with  W.  R. 
Hughey  Operating  Company  (Hughey) 
as  a  final  order  of  the  Department. 

EFFECTIVE  DATE:  .November  16. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  O.  Neet.  Jr.,  Chief  Counsel,  Dallas 
Office.  Economic  Regulatory 
Administration,  1341  West  Mockingbird, 
Room  200E,  Dallas.  Te.xas  75247,  214/ 
767-7404. 

SUPPLEMENTARY  INFORMATION:  On 

September  29,  1982.  47  FR.  42781.  the 
ER.-\  published  a  notice  in  the  Federal 
Register  that  it  had  executed  a  proposed 
Consent  Order  with  W.  R.  Hughey  on 
September  10,  1982  which  would  not 
become  effective  sooner  than  30  days 
afte.""  publication  of  that  notice.  The 
Consent  Order  with  Hughey  a  producer 
of  crude  oil  with  an  office  in  Tyler, 
Texas  subject  to  the  Mandatory 
Petroleum  Price  and  Allocation 
Regulations  at  10  CFR  Parts  210,  211, 
212,  resolves  potential  civil  liability  of 
Hughey  arising  out  of  these  regulations 


during  the  period  August  19. 1973 
through  January  27, 1981. 

Notwithstanding  the  fact  that  both 
Hughey  and  DOE  disagree  concerning 
the  proper  apphcation  of  such 
regulations  and  that  neither  disavows 
any  position  it  has  taken  with  regard  to 
such  issues,  Hughey  has  agreed  to  this 
consent  Order  to  avoid  protracted, 
expensive  litigation.  By  the  terms  of  this 
Consent  Order.  Hughey  will  remit 
$595,000  to  the  DOE  as  follows:  $145,000 
thi.'-ty  (30)  days  after  the  effective  date 
of  this  Consent  Order,  and  three 
payments  of  $150,000  no  later  than 
January  1,  1983.  April  1.  1983.  and  July  I. 
1983.  These  sums  shall  be  deposited  as 
miscellaneous  receipts  in  the  United 
States  Treasury.  In  addition,  Hughey 
agrees  to  pay  the  sum  of  $5,000  in 
compromise  of  civil  penalties.  In 
executing  this  settlement  agreement, 
Hughey  does  not  admit  to  any  violation 
or  noncompliance  with  DOE  regulations. 
Pursuant  to  10  CFR  205.1991(c), 
interested  persons  were  invited  to 
submit  comments  concerning  the  terms 
and  conditions  of  the  proposed  Consent 
Order. 

Four  coments  were  received.  All  four 
comments  objected  to  what  they 
perceived  to  be  payment  of  the  funds 
from  Hughey  to  the  U.S.  Treasury.  Three 
comments  suggested  that  the  proceeds, 
after  payment  to  identifiable  injured 
customers  should  be  distributed  to  the 
various  states  in  proportion  to  the 
amounts  of  crude  oil  sold  to  ultimate 
consumers  in  each  state.  The  problems 
posed  by  the  refining  of  the  crude  oil 
into  various  products  before  it  reaches 
ultimate  consumers  were  given  little 
consideration.  One  of  these  comments 
also  suggested  guidelines  to  govern  the 
use  of  such  funds  received  by  each 
state. 

The  primarj'  goal  of  DOE  enforcement 
activities  in  this  sphere  is  to  refund 
overcharges  resulting  from  first  sales  of 
crude  oil  to  those  parties  who  actually 
suffered  harm  from  them.  Because  of  the 
ability  of  refiners  which  purchased 
crude  oil  from  Hughey  at  allegedly 
improper  prices  to  bank,  allocate  and 
pass  through  those  costs  to  ultimate 
consumers  under  the  refiner  price 
regulations,  it  is  virtually  impossible  to 
identify  in  what  time  period,  to  what 
product  and  to  which  purchasers  the 
effects  of  crude  oil  violations  were 
channelled.  Tnis  impossibility  of 
locating  injured  parties  and  ascertaining 
the  extent  of  their  injuries,  led  DOE  to 
the  conclusion  that  depositing  the  sum 
paid  by  Hughey  in  the  U.S.  Treasury  is 
an  appropriate  remedy. 

The  other  comment  suggested  that  the 
funds  received  from  Hughey  should  be 
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paid  to  the  participants  in  the 
Entitlements  Program.  While  it  may  be 
theoretically  possible  to  perform 
calculations  necessary  to  implement 
such  a  remedy,  it  is  not  administratively 
feasible,  particularly  since  a 
rt>ca!culation  would  be  required  each 
time  an  entitlements  dispute  was 
resolved.  The  administrative  burden 
would  be  multiplied  by  the  need  to 
monitor  the  reissuance  of  orders  for  the 
months  involved  and  to  determine  the 
impact  upon  each  refiner's  price 
determinations  for  products  sold  and 
resold  in  the  distribution  chain. 
Furthermore,  each  refiners  opportunity 
to  pass  through  increased  costs  suggests 
that  a  refiner  whose  entitlements  burden 
was  increased  by  the  overcharges  did 
not  necessarily  bear  the  full  burden  of 
them. 

Having  considered  all  the  comments 
submitted,  DOE  has  determined  that  the 
proposeii  Consent  Order  with  Hughey 
should  be  made  final  in  its  present  form. 
The  proposed  Consent  Order,  therefore, 
was  made  final  and  effective  the  date  of 
publication  of  this  notice. 

Issued  in  Dallas,  Texas,  on  the  9th  d»y  of 
.N'ovember.  1982. 

Ben  Lemos, 

Diri'clor.  Dallas  Office.  Ecunoniic  Regulalnn. 

Administration. 

\VK  Doc.  82-31253  Filed  ll-15-«i  H4,5  um| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IA-3-FRL  2243-2) 

Proposed  Approval  of  PSD  Permit 
Extension;  Adolph  Coors  Co.;  Public 
Comment  Period 

Notice  is  hereby  given  that  on  June  1. 
1982,  the  Adolph  Coors  Company 
requested  a  three  year  extension  of  the 
Prevention  of  Significant  Air  Quality 
Deterioration  (PSD)  permit  issued  by  the 
Environmental  Protection  Agency  on 
March  19. 1981.  The  original  PSD  permit 
authorized  construction,  under  certain 
conditions,  of  a  ten  million  barrel  per 
year  brewery  in  Elkton,  Virginia.  The  18- 
month  construction  period  authorized  by 
the  PSD  regulations,  40  CFR  52.21(r}(2), 
was  to  have  expired  on  September  19. 
1982.  Expiration  of  the  permit  is  now 
stayed  pending  resolution  of  the 
Company's  PSD  permit  extension 
request. 

EPA  beheves  the  Company  has 
adequately  justified,  in  accordance  with 
40  CFR  52.21(r)(2),  its  inability  to  begin 
construction  within  the  allotted  time 
frame.  As  stated  in  its  June  1, 1982  letter, 
the  numerous  preconstruction  projects. 


including  geotechnical  investigations, 
groundwater  monitoring  and  tests, 
property  acquisition  and  zoning 
healings,  and  development  of 
engineering  plans  and  specifications  h.as 
contributed  to  the  delay.  The  time 
pt-riod  needed  to  obtain  othier  Federal 
and  State  permits  needed  to  begin 
construction  and  the  current  economic 
conditions  have  also  precluded 
construction  of  this  project  during  the 
past  18-months. 

EPA  reviewed  the  Company's  request 
for  a  three  year  extention  of  its  PSD 
permit  and  requested  additional 
information  as  to  why  this  period  of 
time,  rather  than  some  other  time  period, 
was  needed.  On  August  16. 1982,  the 
Company  provided  that  information. 
The  anticipated  (in  1977)  production 
growth  rate  has  not  occurred  and, 
because  it  has  been  the  Company's 
policy  historically  to  finance  expansion 
internally,  it  is  necessary  to  expand 
sales  from  their  Golden,  Colorddo 
facility  to  generate  the  capital  needed  to 
finance  construction  of  the  second 
brewery.  Eighteen  months  would  be  an 
inadequate  period  of  time  to  allow  for 
market  demand  conditions  and  the 
national  economy  to  improve  to  such  a 
degree  to  provide  the  needed  sales 
growth.  It  now  appears  that  the 
requested  three  year  extension  of  the 
PSD  permit  will  provide  the  time  needed 
for  national  economic  conditions  to 
improve  sufficiently  and  for  correction 
of  certain  problems  which  are  specific  to 
the  expansion  of  the  sales  of  the 
Company's  products  within  its  cuirri',! 
marketing  area. 

On  July  29,  1982,  the  Com.munwealth 
of  Virginia  notified  EPA  that  it  knew  of 
no  planned  expansions  in  the  Elkton 
area  that  would  add  to  the  predicted 
in^pacts  of  the  proposed  Coors  facility 
The  Commonwealth  further  slated  thnt 
it  understood  the  need  for  a  three  year 
extension  and  had  no  objection  to  the 
approval  of  the  requested  extension. 

In  light  of  the  above,  EPA  is  today 
proposing  approval  of  the  requested 
extension  and  inviting  public  comment 
relative  to  this  decision.  The  proposed 
extension  is  conditioned  as  follows: 
■    1.  The  PSD  permit  for  the  Coors' 
Elkton,  Virginia  facility  is  extended  until 
September  19,  1985. 

2.  All  emission  limitations,  reporting 
requirements  and  permit  conditions 
contained  in  the  March  19,  1981  permit 
remain  in  effect  unless  and  until  revised 
by  the  Environmental  Protection 
Agency. 

3.  By  March  19,  1984,  the  Company 
must  submit  an  updated  status  report  on 
this  project  including  the  corporate 
financial  data,  consumer  market 
conditions  and  construction  status. 


4.  By  June  30.  19B1.  E]\\  \\\]\  (  omplete 
i's  review  of  this  material  ami  perforn.  ,i 
re-evaluation  and  update,  if  necessarj. 
of  the  BACT  determination  and  air 
quality  modeling  analyses.  At  this  time. 
if  construction  ha;?  not  yet  commenced, 
permit  conditions  and  emission 
limitations  will  be  revised  if 
appropriate. 

PUBUC  COMMENT  PCRKW:  Comments 

must  be  submitted  on  or  before 

December  16.  1982. 

ADDRESSES:  Copies  of  the  extension 

lequi'st.  PSD  permit,  and  supporting 
documents  are  available  for  public 
inspection  during  normal  business  hours 
at  the  following  locations: 
U.S.  Environmental  Protection  Agency, 
Region  111.  Air  Programs  &  Energy 
Branch,  Curtis  Building.  Sixth  & 
Walnut  Streets,  Philadelphia,  PA 
19106,  ATTN:  Ms,  Eileen  M  Glen. 
■Vircinia  State  Air  Pollution  Control 
Board,  Reeion  II,  Suite  A,  5338  Peters 
Creek  Road.  Roanoke   VA  24019. 
ATTN:  Mr.  Donald  L,  Shepherd. 
Public  Inspection  Reference  Unit.  EPA 
Library.  Room  2922.  I  .S 
Environmental  Protection  Agency  401 
M  Street.  S.'W.,  Washington,  DC  20460 
All  comments  on  the  proposed  PSD 
permit  extension  submitted  on  or  before 
December  16,  1982  will  be  considered 
and  should  be  sub.niiUed  to  Mr,  James  E. 
Sydnor  at  the  EPA  Rf'gion  III  address 
stated  above.  For  futhcr  information 
contact  Ms,  Eileen  M,  Glen  at  the  Regi<in 
111  address  stated  above  or  call  215/597- 
8187. 

(42  U.S.C.  7401-7642) 

Dated:  October  29, 1982. 
Peter  N.  Bibko, 
Regional  Administrator. 

IK  n  '.    K  -3;  Z.'^  F  1,.(J  1  :-16-82;  8:«  «m| 
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(OPTS  00036;  TSH-FRL  2244-21 

Organization  for  Economic 
Cooperation  and  Development: 
Availability  of  Final  Reports  of 
Working  Parties  on  Hazard 
Assessment 

AGENCY:  Environmental  Protection 

Agency  (EPA), 
action:  Nonce. 

summary:  This  notice  diinounces  that 
the  Office  of  Pesticides  and  Toxic 
Substances  is  making  available  for 
public  comment  the  final  reports 
pioduced  by  the  working  parties  ^f  the 
Hazard  Assessment  Project, 
Organization  for  Economic  Cooperation 
and  Development  (OECD)  Chemicals 
Program.  EPA  is  responsible  for 
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proYTtfing  U.S.  feedback  to  the  OECD  as 
part  of  their  consideration  of  the  need 
for  any  revisions.  There  are  three 
reports  available  from  the  Health 
Effects,  Natural  Environmental  Effects, 
and  Exposure  Analysis  Working  Parties 
EPA  is  particularly  interested  in 
comments  on  data  interpretation 
guidance  provided  in  the  reports. 
date:  Conunents  must  be  received  on  or 
before  December  16, 1982. 
ADDRESSES:  All  written  comments 
should  be  addressed  to:  Document 
Control  Officer  {TS-793J.  OfSce  of 
Pesticides  and  Toxic  Substances, 
Environmental  Protecticsi  Agency.  Rm. 
E-409,  401  M  SU  SW,  Washington,  D.C. 
20460. 

The  reports  will  be  available  for 
review  at  Q'A  Headquarters  and  all 
EPA  Regional  offices,  as  well  as  through 
the  Chemical  Manufacturers 
Associatioa  and  the  Ad  Hoc  Public 
Interest  Steering  Caonnittee.  See 
Supplementary  biformatian  for  a  list  of 
these  addresses  Comments  should  bear 
the  identifying  docuB^nt  control  number 
OPTS  0003a 

FOM  FURTMEll  MRMMATION  OOMTACT. 
Dongtas  G.  Bannennan.  Acting  Director. 
Industry  Aasislance  Office  (TS-TSQ}. 
Office  of  Toxic  Sobstances, 
Envinuunental  Ptt>CBction  Agency.  Rm. 
E-611. 401  M  SL  SW.,  Washiigton,  DC. 
20460.  ToO  free:  [IKX>-«24-«n5).  In 
Washington.  D.C.:  (554-14041.  Outside 
the  USA;  (Opera  (or-202-554-1 404. 
SUPnCMEMfTARY  INFORMATION:  Under 
the  OECD  Chemicals  Testing  Program, 
begun  in  1977.  six  expert  working  groups 
were  formed.  One  of  these,  the  Step 
Systems  Croup  was  given  a  mandate  to 
consider  the  concept  of  step  sequence 
testing.  In  order  better  to  fulfiO  its 
mandate,  the  OECD  Hazard  Assessment 
Project  was  undertaken  in  December 
1979  to  develop  methods  for  hazard 
assessment  and  selection  criteria  for 
further  testing  and  assessment  of 
chemicals.  Three  working  parties  were 
formed  and  coordinated  by  the  Step 
Systems  Group.  They  prepared  reports 
on  health  effects,  natiu-al  environmental 
effects,  and  exposure  analysis.  These 
working  parties  took  as  their  basis  the 
date  elements  of  the  OECD  Minimam 
Pre-Marketing  set  of  Data  (MPD).  and 
formulated  guidance  on  this 
interpretation  of  the  various  data 
elements  and  their  contribution  to  an 
overall  hazard  assessment. 

As  recommended  by  the  Step  Systems 
group  and  endorsed  by  the  Chemicals 
Groop,  the  Working  Party  reports  are 
now  being  circalated  for  review  and 
coimiieiit  in  aU  24  OECD  member 
counfrie*.  Whea  all  coaimeBts  are 


received,  a  review  panel  will  be 
established  to  consider  issues  raised  in 
national  comments  and  revise  Data 
Interpretation  Guides  (DIGs) 
accordingly. 

The  following  should  be  kept  in  mind 
when  making  comments.  The  review  of 
the  reports  will  be  carried  out  in 
connection  with  a  document  prepared 
for  action  by  the  Second  High  Level 
meeting  of  the  OECD  Chemicals  Group 
(November  15-17,  1982  in  Paris)  entitled 
"OECD  Data  Interpretation  Guides  for 
Initial  Hazard  Assessment  of 
Chenucals."  Member  states  are  thus 
being  requested  to  focus  their  comments 
primarily  on  those  portions  of  the 
reports  dealing  specifically  with  the 
interpretation  of  data  elements  (Data 
Interpretation  Guides — DIGs).  Examples 
of  sections  which  could  be  particularly 
relevant  in  this  context  are  the 
following: 

1.  Exposure  analysis. 

a.  DIGs  for  chemical  identity,  physical 
chemical  parameters,  degradation  and 
accumulation  potential  and  the 
economic  life  cycle  of  the  chemical 
(.■\ppendix  to  the  Final  Report). 

b.  Approaches  to  environmental 
exposure  analysis  through  Potential 
Environmental  Dlstribubon  (FEU)  and 
Potential  Environmental  Concentration 
(PEq  (pp.  25-56  in  the  Ffaial  Report]. 

2.  Natural  environmental  effects^ 

a.  Evaluation  of  specific  tests  (Chapter 
4,  pp.  10-22). 

b.  Comparative  Toxicology  (Chapter 
6,  pp.  27-29). 

3.  Health  effects. 

a.  Evaluation  of  individual  MTO  test 
elements  (Chapter  3.2,  pp.  10-43). 

b.  Principles  in  Pre-market  Hazard 
Assessment  for  Human  Health  Effects 
(Chapters,  pp.  3-4). 

Because  the  OECD  will  accept  only 
national  comments,  all  comments  from 
U.S.  sources  will  be  reviewed  by  EPA  in 
the  preparation  of  the  U.S.  national 
comments.  Comments  must  be  received 
by  December  18. 1982  in  order  to  be 
incorporated  into  the  U.S.  national 
omment  in  time  for  the  U.S.  to  meet  the 
December  31  deadline  established  by 
the  OECD  for  receipt  of  national 
comments.  Send  comments  to  the 
address  listed  above. 

Copies  of  the  report  are  available  for 
review  in  Rm.  E-107  at  the  EPA 
Headquarters  noted  above  from  8:00 
a.m.  to  4:00  pjn.  Monday  through  Friday, 
except  legal  boiida>'s.  They  are  also 
available  at: 

1.  Paul  Heffeman.  Environmental 
Protection  Agency.  Region  L  Pesticxdes 
Branch,  J.  F.  Kennedy  Federal  Builduig, 
Boston,  Massachusetts  02203  (817-223- 
0585),  FTS:  (8-223-05851, 


2.  Kevin  Bricke,  Environmental 
Protection  Agency.  Region  n,  28  Federal 
Plaza,  New  York.  New  York  10007  (202- 
264-1925).  FTS:  (8-264-4296). 

3.  Ed  Cohen,  Environmental  Protection 
Agency.  Region  III.  Air  Monitoring 
Branch,  Environmental  Services 
Division,  Curtis  Building,  6th  and 
Wabiut  Streets.  Philadelphia.  PA  19106 
(215-507-4058).  FTS:  (8-597-7866). 

4.  Ralph  )ennings.  Environmental 
Protection  Agency.  Region  FV,  Pesticides 
Branch,  345  Courtland  Street,  N.E., 
Atlanta,  GA  30308  (404-881-3864),  FTS: 
(8-257-3864). 

5.  Karl  Bremer.  Environmental 
Protection  Agency.  Region  V,  230  South 
Dearborn  Street.  Room  1165,  Chicago. 
Illinois  60604  (313-353-2291),  FTS:  (8- 
886-6002). 

6.  Norman  Dyer.  Chief.  Pesticides  and 
Toxics  Branch.  Environmental 
Protection  Agency.  Region  VI,  First 
International  Bldg..  Dallas,  Texas  75207 
(214-767-2734).  FTS:  (8-729-2734). 

7.  Marvin  Frye,  Environmental 
Protection  Agency,  Region  VII. 
Pesticides  and  Toxics  Section,  324  East 
11th  Street,  Kansas  City,  MO  64106  (816- 
374-6538).  FTS:  (8-758-3036). 

8.  Dean  Gillam,  Environmental 
Protection  Agency,  Regim  Vni,  Program 
Support  Section,  1860  linctdn  Street, 
Denver.  Colorado  802d5  (303-827-3926). 
FTS:  (8-327-3926). 

9.  Nancy  Frost,  Environftiental 
Protection  Agency,  Region  IX,  Toxics 
and  Waste  Program  Branch,  215 
Fremont  Street.  San  Francisco,  CA  94105 
(415-454-«182).  FTS:  (8-454-8162), 

10.  Jim  Everts,  Environmental 
Protection  Agency,  Region  X,  Pesticides 
Branch.  1200  &th  Avenue,  Seattle, 
Washington  98101  (206-399-1090).  FTS: 
(&-399-10eO). 

11.  Fran  Irwin.  Conservation 
Foundation.  1717  Massachusetts 
Avenue,  NW.,  Washington.  D.C.  20036 
(202-797-4389). 

12.  George  Ingle.  Chemical 
Manufactiu-er*  Association,  2501  M 
Street.  NW,  Washington.  D.C  20007 
(202-887-1336). 

It  is  suggested  that  interested  persons 
telephone  ahead  to  be  certain  of  the 
visiting  hours  at  these  locations. 

Dated:  November  2, 1982. 

John  A.  TodkuBlsr. 

Assistant  Aehnrnistrator  for  Pesticides  and 

Toxic  Sabsiaitoea. 

|FR  Doc  n-nzn  nud  ii-is-ax  »m  smj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Closed  Circuit  Test  of  the  Emergency 
Broadcast  System;  Week  of  December 
6,  1982 

A  test  of  the  Emergency  Broadcast 
System  (EBS)  has  been  scheduled  during 
the  week  of  December  6, 1982.  Only 
ABC.  MBS.  NPR.  AP  Radio,  CBS,  IMN. 
NBC  and  UPI  Audio  Radio  network 
affiliates  will  receive  the  Test  Program 
for  the  Closed  Circuit  Test.  AP  and  UPI 
wire  service  clients  will  receive 
activation  and  termination  messages  of 
the  Closed  Circuit  Test.  The  ABC,  CBS. 
.NBC  and  PBS  television  networks  are 
not  participating  in  the  Test. 

Network  and  press  wire  service 
affiliates  will  be  notified  of  the  fpst 
procedures  Via  their  network 
approximately  30  to  45  minutes  prior  to 
the  test. 

Final  evaluation  of  the  test  is 
scheduled  to  be  made  about  one  month 
after  the  Test. 

This  is  a  closed  circuit  test  and  will 
not  be  broadcast  over  the  air. 
William  J.  Tricarico, 

Secretary,  Fedtsral  Coninninicalions 
Commission. 

[PR  Doc.  a2-313M  Fllsd  11-15-82:  8:45  «un| 
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John  P.  Martin  and  C.  Lucille  Martin, 
Tenants  In  Common,  and  Redwood 
Broadcasting  Co.;  Designating 
Applications  for  Consolidated  Hearing 
on  Stated  Issues 

(BC  Docket  No.  82-748,  Fife  No.  BPH- 
810601AC;  BC  Docket  No.  82-749,  File  No. 
BPH-811026AK] 

In  re  Applications  of  John  P.  Martin 
and  C.  Lucille  Martin,  Tenants  in 
Common,  Eureka,  California,  Req:  101.5 
MHz,  channel  268C,  100  kW  (H&V),  1644 
feet;  Redwood  Broadcasting  Company. 
Eureka.  CHlifornia,  Req;  101.5  MHz, 
channel  2b8C,  89  kVV  (H&V),  2052  feet; 
for  construction  permit  for  a  new  FM 
station. 

Hearing  Designation  Order 

Adopted;  November  2. 1982. 
Released:  November  8.  1982. 

1.  The  Commission,  by  the  Chief, 
Broadcast  Bureau,  acting  pursuant  to 
delegated  authority,  has  under 
consideration  the  above-captioned 
mutually  exclusive  applications  filed  by 
John  P.  Martin  and  C.  Lucille  Martin, 


Tenants  in  Common  (Martin)  and 
Redwood  Broadcasting  Company 
(Redwood).  ' 

2.  Section  73.1125  of  the  Commission's 
Rules  requires  that  the  main  studio  of  an 

■  FM  station  be  located  within  the  city  of 
license,  but  that  on  a  showing  of  good 
cause  may  be  located  outside  that 
community.  Both  Martin  and  Redwood 
specify  in  their  response  to  Hem  5. 
Section  V-B  that  their  respecti\e  mam 
studios  will  be  at  a  location  "To  Be 
Determined'  with  no  indication  that  the 
determination  would  be  limited  to  sites 
within  the  city  of  license.  Under  these 
t;ircumstances,  both  Martin  and 
Redwood  will  be  required  to  file  either 
an  amended  response  to  the  above- 
referenced  item  and/or.  if  appropriate,  a 
showing  of  good  cause  should  one  or 
both  propose  to  locate  their  main 
studios  outside  Eureka. 

3.  Since  no  determination  has  been 
reached  that  the  antennas  proposed  by 
either  Martin  or  Redwood  would  not 
consitute  a  menace  to  air  navigation,  an 
issue  regarding  this  matter  is  required. 

4.  Data  submitted  by  the  applicants 
Indicate  that  there  would  be  a 
significant  difference  in  the  size  of  the 
areas  and  populations  which  would 
receive  service  from  the  proposals. 
Consequently,  the  areas  and  populations 
which  would  receive  FM  service  of  1 
mV/m  or  greater  intensity,  together  with 
the  availability  of  other  primary  aural 
services  in  such  areas,  will  be 
considered  under  the  standard 
comparative  issue  for  the  purpose  of 
determining  whether  a  comparative 
preference  should  accrue  to  either  of  the 
applicants. 

5.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  However,  since  the  proposals 
are  mutually  exclusive,  they  must  be 
designated  for  hearing  in  a  consolidaied 
proceeding  on  the  issues  specifieci 
below. 

6.  Accordingly,  it  is  ordered,  that, 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 


'  Previously,  we  donu-d  a  "Vf\\\\o<i  lo  D,'ny  and  lo 
Consolici.iiH    the  Martin  iipplicaljon.  filod  by 
Thomas  C.  and  Essie  L.  Colhns.  apphcanis  for  a 
now  FM  station  in  Burney.  CuliforriiH  We  found 
that  Collins'  Hllesations  res.iidin^  «  cdm  intralion 
of  control  issue  were  insufficient  to  csl.iblish  h 
prrsumption  of  common  control  for  the  pu-pose  of 
applying  the  multiple  ownership  niles,  and  refused 
lo  ronsolidale  ihe  Martin  application  into  the 
Burney  C«lifornia  comparative  heannji  m  BC 
Docket  Nos,  81-298-299  LetU'r  lo  rh,:inu!,  C.  and 
Essie  L  Ci'///;;s,  by  the  Chief,  Broadr.ist  Facilities 
Division,  dated  August  11,  19fi2,  Accunimgly.  there 
IS  no  n<«>d  tor  further  discussion  of  the  pitition. 


designated  for  hearing  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  upon 
the  following  issues: 

1.  To  determine  whether  there  is  a 
reasondble  possibilitv  that  the  tower 
height  and  location  proposed  by  John  P. 
Martin  and  C  LuLiile  .Martin.  Tenants  in 
Common,  would  consilitute  a  hazard  to 
airnavigation. 

2.  To  determine  whether  there  is  a 
reasonable  possibility  that  the  tower 
height  and  location  proposed  by 
Redwood  Broadcasting  Company  would 
constitute  a  hazard  lo  air  na\  igalion. 

3.  To  determine  which  of  ihe 
proposals  would,  on  a  comparative 
basis,  better  serve  the  public  interest. 

4.  To  determine,  in  the  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications,  if  either,  should  be  granted. 

7.  It  is  further  ordered,  that  the 
Federal  Aviation  Administration  is 
made  a  party  to  the  proceeding  with 
respect  to  the  air  hazard  issue  only. 

8.  It  is  further  ordered,  that  John  P. 
Martin  and  C.  Lucille  Martin,  Tenants  in 
Common,  and  Redwood  Broadcasting 
Company  shall  file  an  amended  Section 
V-B  Item  5  or,  if  appropriate,  a  showing 
of  good  cause  if  their  main  studio  will  be 
located  outside  their  city  of  license  with 
the  presiding  Administrative  Law  Judge. 

9.  It  is  further  ordered,  that  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shaU, 
pursuant  to  §  1.221(c)  of  the 
Commission's  Rules,  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Commission 
in  triplicate  a  written  appearance  stating 
an  intention  to  appear  on  the  date  fixed 
for  the  hearing  and  to  present  evidence 
on  the  issues  specified  in  this  Order. 

10.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934.  as  amended,  and  §  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  (either  individually  or.  if 
feasible  and  consistent  with  the  Rules, 
jointly)  within  the  time  and  in  the 
manner  prescribed  in  such  Rule.  umI 
shall  ad\ise  the  Commission  uf  the 
publication  of  such  notice  as  required  by 
§  73,3594(g)  of  the  Rules. 

Federal  Communications  Commission. 
Larrj'  D.  Eads,  Chief. 
Broadcast  Facilities  Division. 

;KT?nor   82   912M  Filed  11-15-82:  &«  ami 
BtCLlKKJ  COOE  6712-01-M 
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(BC  Dockat  Nol  tS-TSa,  FliMl  Hol  BPU- 
810619AB  wd  BC  Dodut  No.  82-7S3.  FM 
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Loogootee  Radio,  inc.  and  Community 
Broadcast  i^arrices  of  Loogootae,  Inc.; 
DeaigtwHng  Appflcatfona  lof 
ConsoMated  Haaring  on  Stated  Issues 

Hearing  Designation  Order 

Adopted;  .November  2.  198Z 
Released:  November  B.  1982. 

In  re  applications  of  Loogootee  Radtd, 
Inc.,  Loogootee.  bxttana.  Req.  94.3  MHz, 
channel  23Z  2.0  kW  H*V.  377  feet  and 
CofniDunity  Broadcast  Services  of 
Loogootee.  Ina.  Loogootee,  hidiana. 
Req.  94.3MHz.  channel  232.  1.90 
kW(H&V),  400  feet:  for  coostniction 
permits  for  new  FM  stations. 

1.  The  Commission,  by  the  Qiiet 
Broadcast  Bureau,  acting  pursuant  to 
delegated  authority,  has  under 
consideration:  (i)  The  above  captioned 
mutually  exclusive  applications  filed  by 
Loogootee  Radio,  Inc.  fLoogootee)  and 
Community  Broadcast  Services  of 
Loogootee.  Inc.  fConummity);  (ii)  a 
petition  to  deny  fUed  by  Loogootee:  ' 
and  (iii)  an  opposition  thereto. 

2.  Community.  Community  has 
petitioned  for  (eave  to  ameod  its 
application.  The  accompanying 
amendment  was  &ied  {itiy  8. 1982,  one 
day  afler  the  &ling  of  its  opposition  to 
the  petition  to  deny  filed  by  Loogootee 
on  )une  21. 1982.  The  last  day  for  filing 
amendments  as  a  matter  of  right  was 
June  21. 1982.  We  find  that  good  cause 
has  been  shown  for  the  fiHng  of  the 
amendment  under  Section  1.86  of  the 
Commisstoc's  Roles,  and.  accordingly. 
the  amendment  will  be  accepted  for 
filing.  However,  since  an  applicant 
cannot  improve  its  comparative  position 
after  the  time  for  amendments  as  of  right 
has  passed.  Cypress  Communications. 
Inc..  47  RR  2d  132  (1960).  any 
compaxabve  advantage  resulting  from 
Community's  amendment  wiD  be 
disallowed. 

3.  Data  submitted  by  the  appUcants 
indicate  that  there  wotild  be  a 
significant  difference  in  the  size  of  the 
areas  and  populations  which  would 
receive  FM  service  from  the  proposals. 
Consequently,  the  areas  and  populations 
which  would  receive  FM  service  of  1 


'  l/oogooteai  petition  to  deny  ■  csnaithilly  a 

petition  to  specify  issoes.  Since  tiM  Caauautaum't 
Rpport  and  Order  in  re  Revised  Procedures  for  ihe 
Procesniag  of  Contetted  BroadcoMiwg  AppJicationa: 
.-Kmendrvpnts  of  Port  1  of  the  Commission's  Rules. 
72  FCC  2d  202.  45  RR  2d  1220  (19791.  directed  the 
deletion  of  all  issue  plewitngi  n  pending  caae*.  the 
matters  sought  to  tie  nued  m  this  patilioa  have  not 
been  considered.  Accordingty.  u  opportumry  to 
raise  dny  iitlegations  contdined  therein  will  be 
afforded  the  parties  post-designation  pursuant  !n 
i  1.229 


mv/m  or  greater  intensity,  together  with 
the  availability  of  other  primary  aural 

services  in  such  areas,  will  be 
considered  under  the  standard 
comparative  issue  for  the  purpose  of 
determining  whether  a  preference 
shiiiild  accrue  to  either  of  the  applicants. 

4  The  applicants  are  qualified  to 
construct  and  operate  as  proposed. 
However,  since  the  proposals  are 
mutually  exclusive,  they  must  be 
tlcsn^nated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
bf'iow 

.5.  Accordingly,  it  is  ordered,  that. 
piirsuHtU  to  Section  309(el  the 
Communications  Act  of  1934.  as 
;tniended.  the  applications  ai^ 
designated  for  hearing  m  a  consolidated 
pnjceeding.  at  a  time  and  place  to  be 
specified  m  a  subsequent  order,  upon 
the  following  is.sues; 

1   To  determine  which  of  the 
proposals  would,  on  a  comparative 
liHsis.  better  serve  the  public  interest. 

2.  To  determine,  in  the  light  of 
evidence  adduced  pursuant  to  the 
foregoing  issuer,  which  of  the 
Hpplications  should  be  granted. 

6.  It  is  further  ordered,  that  the 
petition  for  leave  to  amend  filed  by 
Community  is  granted,  and  the 
corresponding  amendment  is  accepted 
but  that  no  improvement  in 
Community's  comparative  standing  will 
be  allowed. 

7  It  is  further  ordered,  that,  to  avail 
themselves  of  the  opportunity  to  be 
heard  the  applicants  herein  shall. 
pursuant  to  §  1.221(cl  of  the 
Commission's  Rules,  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Commission 
in  triplicate  a  written  appearance  stating 
an  intention  to  appear  on  the  date  fixed 
fur  the  hearing  and  to  present  evidence 
on  the  issues  specified  in  this  Order. 

8.  It  is  further  ordered,  that  the 
applicants  herein  shalL  pursuant  to 
Section  311(a)f2)  of  the  Communications 
Act  of  1934,  as  amended,  and 
§  ^3  3594(g)  of  the  Commission's  Rules. 
give  notice  of  the  hearing  (either 
individually  or.  if  feasible  and 
consistent  with  the  rules,  jointly)  within 
the  time  and  in  the  manner  prescribed  in 
such  Rule,  and  shall  advise  the 
Commission  of  the  publication  of  such 
notice  as  required  by  §  73.3594(gJ  of  the 
Rules. 

Federal  CommunicaUoas  Ccxnmission. 
Larry  D.  Eads, 

Chief.  Broadcast  Factlitiet  Division. 
Broadcast  Bureau. 

FR  D.X--  «-n29Z  MUhJ  I1-1S-S2  IMS  am| 
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[CC  Docket  Na  tl-TST,  File  No.  22S12-Ct>- 
P-(2)-81  and  CC  Docket  No.  S2-7S*,  Rl« 
No.  20004-CD-P-<3)-82| 

Te»-£-Paga.  Inc.  and  WlWam  (L 
Lasslter,  Jr.,  D/B/A  Flagler 
Communications  Service;  Designating 
AppNcatfons  for  ConeolMated  Hearing 

onStatwII 


Order  Designating  Appticatiorts  for 

Hearing 

Adopted  November  3.  1982. 
Released  November  8,  1982. 

In  re  applications  of  Tel-E-Page,  Inc., 
for  a  construction  permit  for  a  new 
twoway  station  to  operate  on 
frequencies  454.075  MHz  and  454.225 
.MHz  in  the  Domestic  Public  Land 
Mobile  Radio  Service  (DPLMRS)  at 
Stuart,  Florida  and  William  G.  Lassiter. 
[r.  d.b.a.  Flagler  Communications 
Service,  for  authority  to  modify  the 
facilities  of  two-way  Station  KIY446  at 
Rivera  Beach,  Florida  and  for  a 
construction  permit  to  add  additonal 
locations  for  station  KIY446  to  operate 
on  frequencies  454.125  and  454.225  MHz 
in  the  DPLMRS  at  Stuart,  Florida. 

1.  Presently  before  the  Chief,  Mobile 
Services  Division,  pursuant  to  delegated 
authority,  are  the  captioned  applications 
of  Tel-E-Page.  Inc.  (TEP).  and  William  G. 
Lassiter  d.b.a.  Flagler  Communications 
Service  (Flagler).  TEP  proposes  to 
establish  a  new  two-way  station  to 
operate  on  frequencies  454.075  and 
454.225  MHz  at  Stuart  Florida.  Flagler 
proposes  to  modify  Station  KrY446  by 
relocating  from  Rivera  Beach  to  Singer 
Island,  Florida,  and  to  add  additional 
locations  to  operate  on  frequencies 
454.125  and  454.225  MHz  at  Stuart. 
Florida  These  proposals  to  use 
frequency  454.225  MHz  in  the  same 
geographic  area  are  electrically 
mutually  exclusive;  therefore,  a 
comparative  hearing  will  be  held  to 
determine  which  applicant  would  better 
serve  the  public  interest.  TEP's  proposal 
to  use  frequency  454.075  MHz  and 
Flagler's  to  use  frequency  454.125  MHz 
and  to  relocate  Station  KIY446  are  not 
mutually  exclusive  with  any  other 
pending  applications  and  will  be 
granted. 

2.  TEP  filed  a  Petition  to  Deny 
Flagler's  application.  Flagler  filed  a 
Motion  for  Separate  Consideration  and 
Grant  of  its  application.  Responsive 
pleadings  were  filed. '  TEP  alleges  that 


'  Flagler  filed  an  infwnul  obfection  requesting 
Ihdt  TEP's  appttcation  be  consoiidated  with  anollier 
TEP  applicatioo  FUa  No.  22Ma-CD-P-{\)-ttl  and 
dismissed  as  defective.  Dna  to  ttie  Mobile  Services 
Division  action  rstaming  as  defective  P>le  No. 
224«9-CD-P-(l}-81.  this  request  is  now  moot. 
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Flager  failed  to  demonstrate  sufficient 
public  need  for  its  proposal  and  that 
Flagler  has  operated  its  Rivera  Beach 
facility  as  a  one/way  station  in  violation 
of  the  Commission's  Rules.  In  its  reply, 
Flagler  rebuts  TEP's  contentions  and 
avers  that  the  one-way  usage  issue  has 
been  previously  investigated  by  the 
Commission.  In  its  Motion  for  Separate 
Consideration,  Flagler  requested  that  its 
application  to  relocate  Station  KIY446  to 
Singer  Island  be  considered  and  granted 
immediately,  in  order  to  resolve 
television  interference  complaints.^  TEP 
opposes  this  motion  alleging  that  its 
Petition  to  Deny  includes  the  relocation 
portion  of  the  application  and  that 
Flagler  should  not  be  permitted  to 
relocate  this  facility  while  it  is  operating 
in  violation  of  the  Commission's  Rules. 

3.  We  have  reviewed  the  application 
and  the  pleadings  and  we  find  that  TEP 
has  raised  no  material  and  substantial 
questions  of  fact.  Flagler  has 
demonstrated  sufficient  public  need  for 
the  proposals.'  Although  Flagler  may 
have  previously  operated  the  Rivera 
Boach  facility  solely  for  one-way 
service,  this  matter  had  been  previously 
investigated  and  considered  by  the 
Commission.'' Flagler  has  also  provided 
evidence  that  it  is  currently  providing 
two-way  service  on  this  facility.  There  is 
also  uncontradicted  evidence  that 
Flagler's  existing  facility  is  causing 
television  interference  and  that  it  is 
anticipated  that  the  proposed  relocation 
of  this  station  would  alleviate  the 
problem. 

4.  We  find  both  applicants  to  be 
legally,  technically,  and  otherwise 
qualified  to  construct  and  operate  the 
proposed  facilities.  We  further  find  that 
a  grant  of  the  request  by  Flagler  to 
relocate  Station  KIY446  and  to  operate 
on  frequency  454.125  MHz  and  TEP's 
request  to  operate  on  freqeuncy  454.075 
MHz  will  serve  the  public  interest, 
convenience  and  necessity. 

5.  Accordingly,  it  is  ordered,  pursuant 
to  section  309  of  the  Communications 
Act  of  1934,  as  amended,  that  the 
application  of  William  G.  Lassiter  d/b/a 


'Flagler  alleges  it  has  received  compldints  fii'm 
the  Oceanfrpe  Condominium  Owners  Assixiation 
who  complain  that  Flagler's  facility  al  Rivera  Beai.h 
interferes  with  television  reception.  A  lettpr  fmni 
the  President  of  the  Association  to  Flaxler  s 
attorney  in  Washington  was  included  as  an  exhibit 
to  the  Motion. 

'  Flagler  s  proposal  for  additional  channels  at 
Stuart  meets  the  interim  standards  of  Docket  20870. 
84  FCC  2d  857  (1981). 

'On  March  24. 1981  an  informal  oomplaint  was 
filed  by  Coral  Communications.  The  Commission  s 
investigation  of  this  matter  was  terminated  on 
August  3,  1981.  In  a  letter  to  the  complainant  the 
Starr  stated  that  Flagler's  response  adequately 
answered  the  complaint.  Coral  CommunicaHone  is 
related  lo  Tel-E-Page  through  common  controlling 
principals. 


Flagler  Communications  Service.  File 
No.  200G4-CD-P-(3}-82.  is  granted  in 
part  to  the  extent  that  the  requests  to 
modify  Station  KIY446  ''and  to  operate 
on  frequency  454.125  MHz  is  granted, 
and  that  the  application  of  Tel-E-Page. 
Inc.,  File  No.  22512-CD-P-{2)-81.  is 
granted  in  part  to  the  extent  that  the 
request  for  frequency  454.075  MHz  is 
granted,  and  the  applications  of  Tel-E- 
Page.  Inc.,  File  No.  22512-CD-P-(2}-€l 
and  William  G.  Lassiter  d/b/a  Flagler 
Communications  Ser\ice,  File  No. 
20OO4-CD-P-(3)-82  for  use  of  frequency 
454.225  MHz  are  designated  for  hearing 
in  a  consolidated  proceeding  upon  the 
following  issues: 

(a)  To  determine  on  a  comparative 
basis,  the  nature  and  extent  of  service 
proposed  by  each  applicant,  including 
the  rates,  charges,  maintenance, 
personnel  practices,  classifications,  \ 
regulations,  and  facilities  pertaining    \ 
thereto: 

(b)  To  determine  on  a  comparative 
basis,  the  areas  and  populations  that 
each  applicant  will  serve  within  the 
prospective  interference-free  area 
within  the  39  dBu  contours.* based  upon 
the  standards  set  forth  in  Section 

22  504(a)  of  the  Commission's  Rules,' 
and  to  determine  and  compare  the 
relative  demand  for  the  proposed 
services  in  said  areas;  and 

(c)  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  what  disposition  of  the 
referenced  applications  would  best 
serve  the  public  interest,  convenience, 
and  necessity. 

6.  It  is  further  ordered,  that  the 
hearing  shall  be  held  at  a  time  and  place 
and  before  an  Administrative  Law  Judge 
to  be  specified  in  a  subsequent  Order. 

7.  It  is  further  ordered,  that  the  Chief, 
Common  Carrier  Bureau,  is  m.ide  a 
party  to  the  proceeding, 

8.  It  is  further  ordered,  that  the 
applicants  may  file  written  notices  of 
appearances  under  §  1.221  of  the 


■  the  a(  t;on  we  are  tfiking  moots  the  requests  in 
the  .Motion  for  Separate  Coiisi-iid.Umn  and  Grant, 
thus  it  will  be  (iisniissed. 

*For  the  purpose  of  this  proreeding.  'he 
!!iUjrfiTence-free  area  is  defined  as  the  area  within 
the  39  dBu  contour  as  caKiuiated  from  i  21  504.  in 
which  the  ratio  of  desired  tn-undesired  signal  is 
equal  In  or  greater  than  R  in  FCC  Report  No  R- 
(vUM.  equation  8. 

'Section  22..W4(a)  of  the  Commisston  s  RuIhs  and 
Regulations  descnbes  a  field  strenjtth  (Xjnloiir  of  3* 
decibels  above  one  microvolt  per  meler  as  the  limits 
of  the  reliable  service  area  for  twse  stations 
engaged  in  two-way  oommunications  service  on 
frequencies  lo  the  490  MHx  band.  Propagation  date 
set  forth  in  {  22.£04(b)  are  the  proper  base*  for 
establishing  the  location  of  service  contours  F(50,50| 
for  the  facilities  involved  in  this  proceeding.  (The 
applicants  should  consult  with  Bureau  counsel  with 
the  goal  of  reaching  joint  technical  exhibits  ) 


Commission's  Rules  within  20  days  of 
the  release  date  of  this  Order 

9.  It  is  further  ordered,  that  the 
Petition  to  Deny  filed  by  Tel-E-Page.  Inc. 
in  File  No.  200()4-CD-PH3)-H2.  is  denied. 

10.  It  is  further  ordered,  that  the 
Motion  for  Separate  Con.solidation  and 
Grant  filed  by  Flagler  Communications 
Service  is  dismissed  as  moot, 

11.  The  Secretary  shall  cause  a  copy 
of  this  order  to  be  published  in  the 
Federal  Register. 

William  F.  .Adier. 

Chief,  Mobile  Services  Division,  Common 
Carrier  Bureau. 

|FR  Doc  82-31294  Filed  n-I5-8Z  8:46  am| 
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[BC  Docket  No  82-743,  File  No  BPCT- 
811028KF  and  BC  Docket  No  82-744.  FUe 
No.  BPCT-820106KH1 

Ulster  County  Communications  Corp. 
and  Woodstock  Broadcast  Group,  Inc.; 
for  Construction  Permit  for  a  New 
Television  Station;  Designating 
Applications  for  Consolidated  Hearing 
on  Stated  Issues 

Hearing  Designation  Order 

Adopted:  November  1. 1982. 
Released:  November  5, 1982. 

1.  The  Commission,  by  the  Chief, 
Broadcast  Bureau,  acting  pursuant  to 
delegated  authority,  has  before  it  the 
above-captioned  mutually  exclusive 
applications  of  Ulster  County 
Communications  Corp.  (UCCC)  and 
Woodstock  Broadcast  Group,  Inc. 
fWoodstock)  for  a  new  commercial 
television  station  to  operate  on  Channel 
63,  Kingston,  New  York;'  and  petitions 
for  leave  to  amend  filed  by  both  UCCC 
and  Woodstock.' 

2.  Data  submitted  by  the  apphcants 
indicate  that  there  would  be  a 
significant  difference  in  the  size  of  the 
areas  and  populations  which  would  be 
served  by  each.  Consequently,  for  the 
purpose  of  comparison,  the  areas  and 
populations  which  would  receive 
television  ser\'ice  of  64  dBu  or  greater 
intensify  (Grade  B).  together  with  the 


'  A  Notice  of  Propose  Rulemaking.  BC  Docket 
79-269.  released  March  &  198a  propose*  to  amend 
S  73.606(b|  of  the  Commission's  Ruiei  (Table  o( 
Assignments)  by  aIi>>Gating  Channel  62  to  kingslon 
in  place  of  the  Channel  S3  assignment  If  this 
rulemaking  were  to  be  adopted,  fh<  fantmitter  site 
proposed  by  UCCC  would  be  1  miie  short upaoiKl  lu 
the  reference  point  for  the  vscanl  assignmen'  o( 
Channel  55  to  .^mslerriam   \»w  >  ork    ltrCrh,is 
advised  the  Commission  thai  it  would  r»quesl  • 
waiver  u(  the  shurl-tpaclng  roles  if  BC  Docket  7»- 
2fl9  were  adopled 

■  The  petitions  for  leave  lo  amend  onnsisl  o) 
minor  amendments  whii^h  do  not  unprove  the 
comparative  standing  of  either  applicant  Good 
(.ause  has  been  .shown  for  granting  thesf  pftifions. 
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availability  of  other  primary  television 
services  in  such  areas,  will  be 
considered  under  the  standard 
comparative  issue,  for  the  purpose  of 
determining  whether  a  comparative 
preference  should  accrue  to  either  of  the 
applicants. 

Conclusion  and  Order  ' 

3.  The  applicants  are  qualified  to 
construct  and  operate  as  proposed. 
Since  the  proposals  are  mutually 
exclusive,  however,  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

4.  Accordingly,  it  is  ordered,  thai  the 
petitions  for  leave  to  amend  filed  by 
Ulster  County  Communications  Corp. 
and  Woodstock  Broadcast  Group.  Inc. 
are  granted. 

5.  It  is  further  ordered,  that,  pursuant 
to  section  309(e)  of  the  Communications 
Act  of  1934.  as  amended,  the 
applications  are  designated  for  hearing 
In  a  consolidated  proceeding,  to  be  held 
before  an  Administrative  Law  Judge  at  a 
time  and  place  to  be  specified  in  a 
subsequent  Order,  upon  the  following 
issues: 

1.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  better  serve  the  public  interest. 

2.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issue,  which  of  the 
applications  should  be  granted. 

6.  It  is  further  ordered,  that,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall, 
pursuant  to  S  1.221(c)  of  the 
Commission's  Rules,  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Commission. 
in  triplicate,  a  written  appearance 
stating  an  intention  to  appear  on  the 
date  fixed  for  hearing  and  to  present 
evidence  on  the  issues  specified  in  this 
Order. 

7.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  the  Communications 
Act  of  1934.  as  amended,  and  $  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  aA  required  by 
i  73.3594(g)  of  the  Rules. 

Federal  Communications  Commigaioo. 

L.arry  D.  Eada, 

Chief.  Broadcast  Facilities  Divnipn, 
Broadcast  Bureau. 

im  Doc  B2t312»1  Pled  ■.  1-13-4::   ■>*  >«) 
■LLiNO  CODC  S7lt-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
US.C.Ch.  35). 

Type:  Elxtension 

Title:  Disaster  Assistance  Center 
Rf'aisfration  (3067-0009) 

Abstract:  This  form  is  used  as  a  record 
of  a  disaster  victim's  visit  to  a  Center 
and  as  a  referral  form  to  route  him/her 
through  the  Center.  The  victim  then  is 
aided  in  aetting  assistance  under  the 
Disaster  Relief  Act  of  1974. 

Type  of  Respondents:  Individuals 

Number  of  l^espondents  (Annual); 
80.000 

Burden  Hours:  40,000 

OMB  Desk  Officer  Ken  Allen  (202) 
395-3786. 

Copies  of  the  above  information 
collection  clearance  package  can  be 
obtained  by  calling  or  writing  the  FEMA 
Clearance  Officer,  Linda  Shiley  (202) 
287-9906,  Federal  Plaza  Center,  500  C 
Street.  SW,  Washington.  DC  20472. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  packages  should 
be  sent  to  Linda  Shiley.  FEMA  Reports 
Clearance  Officer.  Federal  Plaza  Center, 
500  C  Street  SW,  Washington,  DC  20472 
and  to  Ken  Allen,  Desk  Officer.  OMB 
Reports  Management  Branch,  Room 
3235  .New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  Novamber  1,  1982. 
ChaHea  M.  Girard. 

Associate  Utrector. 

|FR  Doc.  82-31  iSS  Filed  ll-IS-eC:  8:48  amj 
BlUJNa  CODE  <T1»-«1-M 

Agency  Forms  Submitted  to  ttie  Office 
of  Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  budget  the 
following  information  collection 
packages  for  clearance  in  accordance 
with  (he  Paperwork  Reduction  Act  (44 
U.S  C  Ch.  35),  Each  list  describes  the 
type  of  request,  the  title  of  information 
collection,  with  OMB  number,  if  any, 
abstract  of  the  data  collection,  the  type 
of  respondents,  number  of  respondents 
per  year,  and  estimated  burden  hours 
per  year. 


Revision 

Verification  of  Income  for  Occupants 
of  Temporary  Housing  (3067-0041) 

Supports  determination  under 
Disaster  Relief  Act  of  1974  regarding 
initial  eligibility,  recertification  and 
termination  of  assistance  connected 
with  occupants  ability  to  pay  for 
adequate  alternate  housing.  Used  for 
verification  only. 

Individuals  and  households 

500  repondents 

50  burden  hours 

Extension  (no  change) 

Request  for  grant-in-heu  (3067-0044) 

The  form  standardizes  infomation 
requirements  for  applicants  under 
Disaster  Relief  Act  of  1974  who  elect  to 
receive  a  grant-in-lieu. 

State  and  local  governments 

500  Respondents 

50  burden  hours 

Extension  (no  change) 

Request  for  Advance  or 
Reimbursement — SF  270  modified  (3067- 
0049) 

This  request  is  used  in  connection 
with  major  disasters  to  disburse  to 
applicants  under  the  Disaster  Relief  Act 
the  necessary  fund  advances,  and  for 
payments  for  emergency  work,  and 
repair,  restoration  and  replacement  of 
damaged  facilities. 

State  and  local  governments 

12,500  respondents 

6,250  burden  hours 

OMB  Desk  Officer:  Ken  Allen  (202) 
395-3786 

Copies  of  the  above  Information 
collection  clearance  package  can  be 
obtained  by  calling  or  writing  the  FEMA 
Clearance  Officer.  Linda  Shiley  |  J02) 
287-9906,  Federal  Plaza  Centre,  500  C 
Street,  SW..  Washington.  DC  20472. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  packages  should 
be  sent  both  to  Linda  Shiley,  FEMA 
Reports  Clearance  Officer,  Federal 
Plaza  Center.  500  C  Street.  SW, 
Washington,  D.C.  20472  and  to  Ken 
Allen,  Desk  Officer,  OMB  Reports 
management  Branch,  Room  3235,  New 
Executive  Office  Building,  Washington. 
DC.  20503 
Charlea  M.  Girard. 
A^iiociate  Director. 

!K8  Diw  8^-11286  Fllt-d  11-15-62;  MH  aoj 
QIUJNO  COOC  S71»-01-M 
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Agency  Forms  Submitted  to  tt>e  Office 
of  Management  and  Budget  for 
Clearance 

Information  collection  packages  were 
submitted  recently  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  to  the  Office  of  Management 
and  Budget  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Ch.  35).  These  are  renewals, 
revisions  and  reinstatements.  Each  entry 
contains  the  following  information:  (1) 
Type  of  Submission;  (2)  Title  of 
Information  Collection  and  Form 
Number  if  applicable;  (3)  Abstract 
statement  of  the  need  for  and  the  uses  to 
be  made  of  the  information  collected;  (4) 
Type  ot  Respondent:  (5)  An  estimate  of 
the  number  of  responses;  (6)  An 
estimate  of  the  total  number  of  hours 
needed  to  provide  the  information. 

Extension  (no  change) 

Inspection  and  Estimate/Adjusters 
Short  Form  Report/Worksheet  contents 
of  personal  property /Proof  of  Loss/ 
Notice  of  Loss.  3067-0821 

Forms  are  used  for  processing  of 
claims  for  flood  damages  under  the 
National  Flood  Insurance  Program 
authorized  by  the  National  Flood 
Insurance  Act. 

Individuals,  households,  busmesses 

200,000  respondents 

Estimated  total  burden  hours  50.000 

Extension  (Adjustment  to  Burden  Only) 

Standard  Reinsurance  Contratt.  306"- 
0042 

This  contract  reinsures  against  excpss 
aggregate  losses  from  riots  or  civil 
disorders  to  eligible  msurers.  Contract 
authorized  under  Urban  Property 
Protection  and  Reinsurance  Art  of  1968 

Businesses  (insurance  companies) 

100  Respondents 

300  burden  hours 

Revision  (Adjustment  to  Burden) 

FAIR  Plan  Quarterly  Report  3067-0019 

This  form  is  used  to  collect  data  for 
statewide  plans  to  assure  FAIR  access 
to  insurance  requirements  in  urban 
areas  under  the  Urban  Property 
Protection  and  Reinsurance  Act. 

State  insurance  authorities 

28  respondents 

952  burden  hours 

Revision 

Referral  to  Alternate  Housing  3067- 
0035 

Form  is  used  to  provide 
documentation  when  difficulties  are 
encountered  in  relocating  disaster 
temporary  housing  occupants  into 
suitable  alternate  housing.  This  housing 
authorized  by  Disaster  Relief  Act  of 
1974. 


Individuals  and  households 
500  respondents 
42  burden  hours 

Reinstatement 

Notice  of  Intent  to  Vdcate  Tempoiary 
Housing  3067-0047 

Used  by  occupant  to  notify  Disaster 
Housing  Office  (DHO)  of  intended 
alternate  housing  plans  in  order  DHO 
may  schedule  inspections,  anticipate 
workloads.  Provides  statistical  data. 
Used  with  Disaster  Temporary  housing 
under  Disaster  Relief  Act. 

Individuals  and  households 

5000  respondents 

425  burden  hours 

Revision  (conversion  from  agency  torm 
to  standard  form) 

National  Defense  Executive  Reserve 
Personal  Qualifications  Statement. 
Former  number  3067-0001. 

Form  used  by  private  sector 
individuals  who  will  fill  executive 
positions  in  national  emergency. 
^     Individuals 

6000  respondents  « 

4500  burden  hours 

OMB  Df'sk  Officer:  Ken  Allen  (202) 
395-3786. 

Copies  of  the  above  information 
collection  clearance  package  can  be 
obtained  by  calling  or  writing  ihe  FEMA 
Clearance  Officer.  Linda  Shiley  (202) 
287-9906.  Federal  Plaza  Center,  500  C 
Street.  SW.  Washington.  D.C.  20472  and 
to  Ken  Allen,  Desk  Officer.  O.MB 
Reports  Management  Branch.  Rocni 
3235  New  Executive  Office  Building, 
Washington.  D.C.  205(.)3, 

D.ited:  \(i\fcmb('r  1,  1982. 
Charles  M.  Girard, 
Associate  Director. 

jfK  I)...    S2-:1i:.«.-  Fiimi  it-1&-a2:6;45ain| 
BILLING  CODE  6718-01-U 


FEDERAL  HOME  LOAN  BANK  BOARD 

Meeting;  Amendment  to  Agenda 

Reference  Federal  Register,  dated 
November  1,  1982.  Vol.  47,  No.  211,  page 
49468,  Notice  of  Meeting  for  the  Federal 
Savings  and  Loan  Advisory  Council  on 
Monday.  December  6.  Tuesday. 
December  7,  and  Wednesday,  December 
8,  1982. 

The  "Mark-to-Market"  item  scheduled 
for  discussion  on  Monday.  December  6 
at  10:00  a.m.  has  been  withdrawn,  and 
has  been  replaced  by  "FSLIC  Insurance 


Premium  Study."  assigned  to 
Subcommittee  A. 
Richard  T.  Pratt, 

Chairman 

\¥V.  Doc  82-T12M  Filed  11-1S-«Z  B.-4S  am) 
IBtLLING  CODE  872(M)1-II| 


FEDERAL  MARITIME  COMMISSION 
Agreement  Filed 

Notice  is  hereby  given  ihat  the 
following  agreement  has  been  filed  with 
the  Commission  for  review  and  approval 
pursuant  to  section  15  nf  the  Shipping 
Act.  1916.  as  amended  (39  StaL  733.  75 
Stat.  763,  4b  use.  814). 

interested  parties  may  inspect  and 
rtitain  a  copy  of  the  agreement  and  the 
|;istifi(  iition  oi'fered  therefor  at  the 
Washingion  office  of  the  Federal   . 
Maritime  Commission,  1100  L  Street. 
N.W.,  Room  10327;  or  may  inspect  the 
agreement  at  the  Field  Offices  located  at 
New  York.  N.Y.,  New  Orleans, 
Louisiana.  San  Francisco.  California, 
Chicago,  Illinois,  and  San  Juan,  Puerto 
Rico.  Interested  parties  may  submit 
comments  on  the  agreement,  including 
request  for  hearing,  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  Comments 
should  include  facts  and  arguments 
concerning  the  approval,  modification, 
or  disapproval  of  the  proposed 
agreement.  Comments  shall  discuss  with 
particularity  allegations  that  the 
agreement  is  unjustly  discriminatory  or 
unfair  as  between  carriers,  shippers, 
exporters,  importers,  or  ports,  or 
between  exporters  from  the  United 
States  and  their  foreign  competitors,  or 
operates  to  the  detriment  of  the 
commerce  of  the  United  States,  or  is 
contrary  to  the  public  interet,,  or  is  in 
violation  of  the  Act. 

A  copy  of  any  comments  should  also 
be  forwarded  to  the  party  filing  the 
agreement  and  the  statement  should 
indicate  that  this  has  been  done. 

Agreement  No.:  10041-9 

Filing  Party:  Hopewell  H  Dameilie  III. 
Bowman  Conner  Touhey  A  Thornton. 
2828  Pennsylvania  Avenue  N  W., 
Washington.  DC,  20007. 

Summary:  Agreement  .\o   l(K:>41-9. 
between  Delta  Steamship  Lines,  Inc., 
and  Compania  Peruana  de  Vapores, 
extends  the  U.S.  Atlantic/Peru  Equal 
Access,  Cargo  Revenue  Pooling  and 
Sailing  Agreement  through  lune  30,  1983, 
SIX  months  past  its  current  December  31, 
1982  expiratwn  date. 

Dated.  .November  10,  1982. 
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By  Order  of  the  Federal  Maritime 
Commission. 
Francis  C.  Huroey.  1 

Secrvcorv  I 

auJNG  CODE  auo-oi-M  I 


(Independent  Ocean  Freight  Forwarder 
License  No.  20421 

WHIiam  L  Bflss,  d.bJL  Superior 
Shipping  Co^  Ord«f  of  Revocation 

Section  44(c).  Shipping  Act  1916. 
provides  that  no  independent  ocean 
freight  forwarder  license  shall  remain  in 
force  unless  a  valid  bond  is  in  effect  and 
on  file  with  the  Commission.  Rule 
510.15(d)  of  Federal  Maritime 
Commission  General  Order  4  further 
provides  that  a  hcense  shall  be 
automatically  revoked  for  failure  of  a 
licensee  to  maintain  a  valid  bond  on  Hie. 

The  bond  issued  in  favor  of  William  L 
Bliss,  dba  Superior  Shipping  Co.,  6214 
Homeview.  Houston.  TX  77049  was 
cancelled  effective  October  29.  1982 

By  letter  dated  October  5. 1982. 
William  L  Bliss,  dba  Superior  Shipping 
Co.,  was  advised  by  the  Federal 
Maritime  Commission  that  Independent 
Ocean  Freight  Forwarder  License  No. 
2042  would  be  automatically  revoked 
unless  a  valid  surety  bond  was  Tiled 
with  the  Commission. 

William  L  Bliss,  dba  Superior 
Shipping  Co.  has  failed  to  furnish  a  valid 
bond. 

By  virtue  of  authority  vested  in  me  by 
the  Federal  Maritime  Commission  as  ?et 
forth  in  Manual  of  Orders.  Commission 
Order  No.  1  (Revised),  §  10.01(f)  dated 
November  12, 1981; 

Notice  is  hereby  given,  that 
Independent  Ocean  Freight  ForvvardBr 
License  No.  2042  be  and  is  hereby 
revoked  effective  October  29, 1982. 

It  is  ordered,  that  Independent  Ocean 
Freight  Forwarder  License  No.  2042 
issued  to  William  L  Bliss,  dba  Supenor 
Shipping  Co.  be  returned  to  the 
Commission  for  cancellatton. 

It  is  further  ordered,  that  a  copy  of 
this  Order  be  published  in  the  Federal 
Register  and  served  upon  William  L 
Bliss,  dba  Superior  Shipping  Co. 
.Mbert  I.  Kliogel.  |r.. 

Director.  Bureau  of  Certificatiov  and 
Licensing. 

[FH  Doc  SZ-nSie  Piled  n-lS-SZ:  MS  *m{ 
MIMQ  COOe  (TSO-OI-M 


[Docket  Na  82-53] 

Companhia  Siderurgica  Naclonal 
(Brazilian  National  Steel  Co.)  v. 
Netumar  Lines;  Filing  of  Complaint  and 
Assignment 

Notice  !s  gi\e.T  that  a  complaint  filed 
by  Companhia  Siderurgica  Nacional 
agdi.ast  Netumar  Lines  was  served 
Nu\ember  8.  1982.  Complainant  alleges 
that  respondent  has  subjected  it  to  an 
overcharge  of  rates  for  ocean 
transportation. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  .Norman  D. 
Kline.  Hearing  in  this  matter,  if  any  is 
held,  shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.81. 
The  hearing  shall  include  oral  testimony 
and  cross-examination  in  the  discretion 
of  the  presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements. 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record. 
Francis  C.  Hurney. 
Socretary: 

|FR  Doc.  a2-<31:«liiFfled  1I-IS-B2:»M  <kii| 
Sh^MQ  CODE  6730- KMI 


{Independent  Ocean  Freight  Forwarder 
UcenseNo.  232JJ 

Samuel  S.  Gambino,  d.b.a.  Gulf  South 
Shipping  Services;  Order  of 
Revocation 

Section  44(c),  Shipping  Act,  1916, 
provides  that  no  independent  ocean 
treight  forwarder  license  shall  remain  tn 
force  unless  a  valid  bond  is  in  effect  and 
or  file  with  the  Commission,  Rule 
510  15(dj  cf  Federal  Maritime 
Ccrrniiss'on  Genera!  Order  4  further 
provides  that  a  license  shall  be 
automatically  revoked  for  failure  of  a 
licensee  to  maintain  a  valid  bond  on  file. 

The  bond  issued  in  favor  of  Samuel  S. 
Gambino.  dba  Gulf  South  Shipping 
Services,  1608  International  Trade  Mart, 
New  Orleans,  L\  70130  was  cancelled 
effective  October  24,  1982. 

By  letter  dated  October  5,  1982, 
Samuel  S.  Gambino,  dba  Gulf  South 
Shipping  Services  was  advised  by  the 
Federal  Maritime  Commission  that 
Independent  Ocean  Freight  Forwarder 
License  No.  2323  would  be  automatically 
revoked  unless  a  valid  surety  bond  was 
filed  with  the  Commission. 

Samuel  S.  Gambino,  dba  Gulf  South 
Shipping  Services  has  failed  to  furnish  a 
valid  bond. 


By  virtue  of  authority  vested  in  me  by 
the  Federal  Maritime  Commission  as  set 
forth  in  Manual  of  Orders,  Commission 
Order  No.  1  (Revised),  section  10  01(0 
dated  November  12, 1981; 

Notice  is  hereby  given,  that 
Independent  Ocean  Freight  Forwarder 
License  No.  2323  be  and  is  hereby 
revoked  effective  October  24,  1982. 

It  is  ordered,  that  Independent  Ocean 
Freight  Forwarder  License  No.  2,123 
issued  to  Samuel  S.  Gambino,  dba  Gulf 
South  Shipping  Services  be  returned  to 
the  Commission  for  cancellation. 

It  is  further  ordered,  that  a  copy  of 
this  Order  be  published  in  the  Federal 
Register  and  served  upon  Samuel  S. 
Gambino,  dba  Gulf  South  Shipping 
Services. 
Albert  |.  Klingel.  If.. 
Director.  Bureau  of  Certification  &  Licensing. 


IFR  lV.( 


■  Fi'ed  •X-Xb-ai.  8i45aai| 


8IUJMG  COO€  srso-Oi-M 


Independent  Ocean  Freight  Forwarder 
License;  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  independent 
ocean  freight  forwaiders  pursuant  to 
section  44(a)  of  the  Shipping  Act,  1916 
(75  Stat.  522  and  46  U.S.C.  841(c)). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
ccnmunicate  with  the  Director,  Bureau 
of  Certification  and  Licensing,  Federal 
Maritime  Commission,  Washington,  D  C. 
20573 
International  Shipping  Company,  9009 

La  Cienega  Blvd.,  Inglewood,  CA 

90301,  Officer:  Erwin  Rautenberg, 

President/Sole  Stockholder. 
Withers  Transfer  h  Storage  Coral 

Gables,  Inc..  357  Almeria  Avenue, 

Coral  Gables.  FL  33134. 

Dated;  November  10.  1982. 
By  the  Federal  Maritime  Commission. 
Francis  C.  Humey, 

Secretary. 

|FH  O'jc   H2~1'3l,9  Filed  n-l.S-«;  8.4S  .imj 
BUUMa  COOC  6710-01-M 


(Independent  Ocean  Freight  Forwarder 
Ucense  No.  21231 

Interport,  Inc.;  Order  of  Revocation 

On  October  25, 1982,  Interport,  Inc., 
Route  3  Box  617.  Palm  Harbor,  FL  33583. 
surrendered  its  Independent  Ocean 
Freight  Forwarder  License  No.  2123  for 
revocation.  John  M.  Norton.  President  of 
Interport,  Inc.,  advised  the  Commission 
that  Interpwrt,  Inc.  terminated  business 


UMI 
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on  December  31, 1979  and  has  not  been 
an  active  corporation  since  that  date. 

Therefore,  by  virtue  of  authority 
vested  in  me  by  the  Federal  Maritime 
Commission  as  set  forth  in  Manual  of 
Orders,  Commission  Order  No.  1 
(Revised),  §  10.01(e)  dated  November  12, 
1981: 

It  is  ordered,  that  Independent  Ocean 
Freight  Forwarder  License  No.  2123 
issued  to  Interport.  Inc.  be  revoked 
effective  December  31,  1979,  without 
prejudice  to  reapplication  for  a  license 
in  the  future. 

It  is  further  ordered,  that  a  copy  of 
this  Order  be  pubished  in  the  Federal 
Register  and  se\ed  upon  the  prinripals 
of  Interport,  Inc. 
Albert  |.  Klingel,  |r.. 

Ih'-pctor  Bui  pan  of  Certificotinn  and 
Licensing. 

i>T<  Dnc  HI-ll.TLI  Fl,vi  1  )-15-n2;  BAS  am) 
BILLING  CODE  6730-01-M 


(Independent  Ocean  Freight  Forwarder 
License  No.  23891 

Interstate  World  Forwarders,  Inc.; 
Order  of  Revocation 

Sectujn  44(c).  Shippuig  Act.  191B, 
provides  thai  no  independent  ocean 
freight  forwarder  license  shall  remain  m 
force  unless  a  valid  bond  ib  in  effei.t  and 
on  file  with  the  Commission.  Rule 
.Tl0.15(dj  of  Federal  Maritime 
Commission  General  Order  4  further 
provides  that  a  license  shall  be 
automatically  revoked  for  faili:re  of  a 
licensee  to  maintain  a  valid  bond  on  file. 

The  bond  issued  in  favor  of  Interstate 
V\'or!d  Forwarders.  Inc.  IfiSO  Pacific 
("'jast  H-.j3hway.  Suite  308.  Redondo 
n.'ach.  CA  90277  was  canrplled  effective 
October  28.  1982. 

By  letter  dated  Or  tober  5.  1982. 
Interstate  World  Forwarders.  Inc.  was 
advised  by  'he  Federal  Maritime 
Commission  that  Independent  Ocean 
Freight  Forwarder  License  No.  2389 
w(juld  be  automatically  revoked  unless 
a  valid  ?u-  e*y  bond  was  filed  with  the 
Commis-,'  ;.n 

IntelslIl;^  World  Forwarders,  inc.  has 
failed  to  furnish  a  valid  bond. 

By  virtue  of  authority  vested  m  me  by 
the  Federal  Maritime  Commission  as  set 
forth  in  Manual  of  Orders.  Commission 
Order  No.  1  (Revised).  §  10.01  (f]  dated 
.November  12.  1981: 

Notice  is  hereby  given,  that 
independent  Ocean  Freight  Forwarder 
License  No.  2389  be  and  is  hereby 
revoked  effective  October  28,  1982. 

It  is  ordered,  that  Independent  Ocean 
Freight  Forwarder  License  No.  2389 
issued  to  Interstate  World  Forwarders, 
inc.  be  returned  to  the  Commission  for 
cancellation. 


It  is  further  ordered,  that  a  copy  of 
this  Order  be  published  in  the  Federal 
Register  and  served  upon  Interstate 
World  Forwarders,  Inc. 
-Albert  J.  Klingel,  Jr., 
Di rector  Bureau  of  Certification  &  Licensing. 

|KR  Hoc   82-31314  Fik-d  n-15-82  845  am) 
BILLING  CODE  6730-01-M 


Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperfonnance  of 
Transportation;  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonpei  formance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Pub.  L.  89-777  (80  Stat.  1357.  1358]  and 
Federal  Maritime  Commission  General 
Order  20,  as  amended  (46  CFR  Part  540): 
Aegean  Cruises.  S.A.  d.b.a.  Epiiotiki 
Lines,  c/o  Epirotiki  Lines.  Inc.,  551  Fifth 
Avenue,  New  York.  New  York  10017. 

Paled:  Ncnt-mbpr  10.  1982. 
Francis  C.  Hurney, 
Secretary. 

IIH  Oim:  82-31.113  Kilpd  11-15-82;  8:45  ami 
BILLING  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Acquisition  of  Bank  Shares  by  a  Bank 
Holding  Company 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3(a)(3)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842(a)(3))  to 
acquire  voting  shares  or  assets  of  a 
bank.  The  factors  that  are  considered  in 
acting  on  the  application  are  set  forth  in 
section  3(c)  of  the  Act  (12  U.S.C. 
1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated. 
With  respect  to  the  application, 
interested  persons  may  express  their 
\iews  in  writing  to  the  addre.-;s 
indicated.  Any  comment  on  the 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

A   Federal  Reserve  Bank  of  Dallas 
(.Anthony  ].  Montelaro.  Vice  President) 
4(K)  South  Akard  Street,  Dallas.  Texas 

1.  Southwest  Hancshares.  Inc.. 
Houston.  Texas:  to  acquire  100  peri^eni 


of  the  voting  shares  or  assets  of  The 
Marshall  National  Bank.  Marshall. 
Texas.  Comments  on  this  application 
must  be  received  not  later  than 
Decembers.  1982. 

Board  of  Go\  erridrs  of  the  Federal  Reseri'C 
System.  November  9.  1982. 

lames  McAfee, 

Associated  Seci-etary  of  the  Board. 

\VH  Doc  82-312a5  Klled  11-13-82.  845  ami 

BILLING  CODE  S210-01-M  \^ 

Formation  of  Bank  Holding  companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3(a)(1)  of  the  Bank  ^ 

Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  bank  holding .        * 
companies  by  acquiring  voting  shares 
and/or  assets  of  a  bank.  The  factors  that 
are  considered  in  acting  on  the 
application  are  set  forth  in  section  3(c), 
of  the  Act  (12  U.S.C.  1842(c)). 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  With  respect  to 
each  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  that  application. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams.  Vice  President)  1455  East 
Sixth  Street.  Cleveland.  Ohio  44101: 

1.  Powell  County  Bancorp  Inc.. 
Stanton,  Kentucky;  to  become  a  bank 
holding  compnay  by  acquiring  100 
percent  of  the  voting  shares  of  the 
successor  by  merger  to  Powell  County 
Bank.  Stanton,  Kentucky.  Comments  on 
this  application  must  be  received  not 
later  than  December  9, 1982. 

B.  Federal  Reserve  Bank  of  Dallas 
(Anthony  [,  Montelaro,  Vice  President) 
400  South  Akard  Street.  Dallas.  Texas 
75222: 

1.  Texas  Bancorporation,  //7C., Dallas, 
Texas:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  the  following:  The 
National  Bank  of  Texas  at  Fort  Worth. 
Fort  Worth,  Texas:  and  Weatherford 
Bancshares,  Inc..  Weatherford.  Texas, 
and  thereby  indirectly  acquire  98.8 
percent  of  First  National  Bank  of 
Weatherford.  Weatherford.  Texas 
Comments  on  this  application  must  be 
received  not  Inter  than  Derember  8, 
1982, 
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Board  of  Governors  of  the  Federal  Reserve 
System.  November  9,  1982. 
James  McAfee. 

Associate  Secretary  of  the  Board. 

[FR  Doc  82-31236  Filed  '.l-IS-Si  &46  tmi 
BLUMQ  CODE  ttlO-OI-M 


Alexandria  State  Co.;  Formation  of 
Bank  Holding  Company 

Alexandria  State  Company.  .Aurora. 
Nebraska,  has  applied  for  the  Board's 
approval  under  section  3(a)(1)  of  the 
Bank  Holding  Company  Act  (12  L'.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  100  per  cent  of 
the  voting  shares  of  State  Bank  of 
Alexandria.  Alexandria,  Nebraska.  The 
factors  that  are  considered  in  acting  on 
the  application  are  set  forth  in  section 
3(c)  of  the  Act  (12  U.S.C.  1842(c)). 

Alexandria  State  Company,  Aurora. 
Nebraska,  has  also  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)  and 
S  225.4(b)(2)  of  the  Board's  Regulation  Y 
(12  CFR  225.4  (b)(2)).  for  permission  to 
engage  in  general  insurance  activities. 
These  activities  would  be  performed 
from  offices  of  the  bank  in  Alexandria, 
Nebraska,  and  the  geographic  areas  to 
be  served  are  the  counties  of  Fillmore. 
Saline,  Jefferson,  and  Thayer,  Nebraska. 
Such  activities  have  been  specified  by 
the  Board  in  $  225.4(a)  of  Regulation  Y 
as  permissible  for  bank  holding 
companies,  subject  to  Board  approval  of 
individual  proposals  in  accordance  with 
the  procedures  of  $  225.4(b). 

Interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Any 
request  for  a  hearing  on  this  question 
must  be  accompanied  by  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing. 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Kansas 
City, 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  the  Reserve  Bank  not  later 
than  December  9, 1982. 


Board  of  Governors  of  the  Federal  Reserve 
Systpm.  .November  9.  1982. 
[ames  McAfee. 
Associate  Secretary  of  the  Board. 

|FR  Doc-  (H-31239  Filed  !1-15-a2.  *46  tMJ 
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Heber  Springs  Bancshares,  Inc.; 
Formation  of  Bank  Holding  Company 

iieber  Springs  Bancshares.  Inc.,  Heber 
Springs,  Arkansas,  has  applied  for  the 
Board's  approval  under  section  3(a)(1)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  l&42(a!(11)  to  become  a  bank 
holding  company  by  acquinng  86.9  per 
cent  or  mo."e  of  the  voting  shares  of 
Heber  Springs  State  Bank,  Heber 
Springs.  .Arkansas.  The  factors  that  are 
con.sidered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Heber  Springs  Bancshares.  Inc.,  Heber 
Springs.  Arkansas,  has  also  applied. 
pursuant  to  section  4(cj[8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(81)  and  §  225.4(b)(2)  of  the 
Board's  Reg-jlation  Y  (12  CFR 
225  4(b)(21).  for  permission  to  engage 
directly  in  the  activities  of  placing 
commercial  mortgage  loans  to  third 
party  lenders  and  performing  real  estate 
appraisals.  These  activities  would-be 
performed  from  the  main  office  of 
Applicant  and  applicant's  subsidiary 
bank  in  Heber  Springs,  Arkansas,  and 
the  geographic  area  to  be  served  is  the 
state  of  Arkansas.  Such  activities  have 
been  specified  by  the  Board  in  §  225.4(a) 
of  Regulation  Y  as  permissible  for  bank 
holding  companies,  subject  to  Board 
approval  of  individual  proposals  in 
accordance  with  the  procedures  of 
J  225.4(b). 

Interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
ga^ns  in  efficiency,  that  outweigh 
possible  adve.'se  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Any 
request  for  a  hearing  on  this  question 
must  be  accompanied  by  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  St.  Louis, 


Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  the  Reserve  Bank  not  later 
than  December  8. 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  9,  1962. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 

|FS  Doc  K  31238  FHed  tl-15-«i  8:46  dra| 
BtLLMQ  CODE  62tO-01-M 


Hill  Samuel  International  Banking 
Corp.;  Application  To  Do  Business 
Under  Section  2S(a)  of  ttie  Federal 
Reserve  Act 

An  application  has  been  submitted  for 
the  Board's  approval  of  the  organization 
of  a  corporation  to  do  business  under 
section  25(a)  of  the  Federal  Reserve  Act 
('Edge  Corporation"),  to  be  known  as 
Hill  Samuel  International  Banking 
Corporation,  New  York,  New  York.  Hill 
Sa.muel  Intemetional  Banking 
Corporation  would  operate  as  a 
subsidiary  of  Hill  Samuel  Group  PLC. 
London,  England;  Hill  Samuel  &  Co. 
Limited.  London,  England;  Hill  Samuel 
International  Limited,  London.  England; 
and  Hil!  Samuel  &  Co..  BV,  Rotterdam. 
Netherlands.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  §  211.4(a)  of  the  Board's 
Regulation  K  (12  CFR  211.4(a)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  New 
York.  Any  person  wishing  to  comment 
on  the  application  should  submit  views 
in  writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  D.C.  20551  to  be 
received  no  later  than  December  8. 1982. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identify  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarize 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  9.  1982. 
lames  McAfee, 
Associate  Secretary  of  the  Board. 

|FR  Doc  82-31237  Filed  1I-1S-82;  8:4S  am| 
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First  Security  Corp.;  Proposed 
Acquisition  of  Murray  First  Thrift  & 
Loan  Co.  and  Capitol  Tttrift  and  Loan 
Co. 

First  Security  Corporation.  Salt  Lake 
City,  Utah,  has  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
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Company  Act  (12  U.S.C.  1843(c)(8))  and 
§  225.4(b)(2)  of  the  Board's  Regulation  Y 
(12  CFR  225.4(b)(2)),  for  permission  to 
acquire  Murray  First  Thrift  &  Loan  Co., 
Salt  Lake  City,  Utah,  and  Capitol  Thrift 
and  Loan  Co..  Salt  Lake  City,  Utah. 

Applicant  states  that  the  proposed 
subsidiary  would  engage  in  industrial 
loan  company  and  leasing  activities. 
The  proposed  subsidiary  would  not 
engage  in  offering  transaction  accounts 
without  the  Board's  prior  approval. 
These  activities  would  be  performed 
from  offices  of  Applicant's  subsidiary  in 
Salt  Lake  City,  Murray,  Bountiful,  and 
Oram,  Utah,  and  the  geographic  areas  to 
be  served  are  Salt  Lake,  Davis,  and  Utah 
Counties,  Utah.  Such  activities  have 
been  specified  by  the  Board  in  §  225.4(a) 
of  Regulation  Y  as  permissible  for  bank 
holding  companies,  subject  to  Board 
approval  of  individual  proposals  in 
accordance  with  the  procedures  of 
§  225.4(b). 

The  Commissioner  of  Financial 
Institutions  for  the  State  of  Utah  has 
requested  that  the  Board  act 
expeditiously  on  the  application  due  to 
the  emergency  condition  of  Murray  First 
Thrift  &  Loan  Co. 

Interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Any 
request  for  a  hearing  on  this  question 
must  be  acccompanied  by  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  Heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551,  not 
Liter  than  December  1, 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  12,  1982 

James  McAfee, 

Associate  Secretary  of  the  Board. 

{FR  Doc.  82-91446  Filed  11-15-82;  8:45  am| 
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FEDERAL  TRADE  COMMISSION 

Dairy  Processor  Premerger 
Notification  Reports;  Reguest  for 
Public  Comment 

agency:  Federal  Trade  Comnussion. 
ACTION:  Notice  of  request  for  comments. 

SUMMARY:  The  purpose  of  this  notice  is 
to  invite  interested  parties  to  submit 
comments  on  possible  changes  in  the 
Commission's  dairy  processor  premerger 
notifiction  program. "The  Commission  is 
considering  whether  to  continue 
requiring  advance  notification  of  dairy 
processor  mergers  and,  if  so.  whether  to 
change  the  reporting  form  and  the 
criteria  for  filing  reports. 

This  notice  is  divided  into  three  parts. 
Part  I  describes  the  dairy  merger 
reporting  program.  Part  II  describes  the 
changes  to  the  reporting  program 
proposed  by  the  Federal  Tr^de 
Commission  staff.  Part  III  requests 
responses  to  several  questions  identified 
by  the  staff  as  useful  to  the  Commission 
in  acting  upon  these  proposed  changes. 
DATE:  Comments  must  be  received  on  or 
before  January  17,  1983,  to  assu.-e  their 
consideration  in  this  matter. 
ADDRESS:  Comments  and  proposals 
should  be  mailed  to;  Office  of  the 
Secretary,  Federal  Trade  Commission, 
Room  172,  Sixth  Street  and 
Pennsylvania  Avenue,  N.W.. 
Washington,  D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  A.  Bremer,  Federal  Trade 
Commission,  Washington.  DC.  20580 
(Telephone  202-724-1256). 
SUPPLEMENTARY  INFORMATION: 

I.  The  Dairy  Merger  Reporting  Program 

Special  reports  on  mergers  and 
acquisitions  by  fluid  milk  processors 
have  been  required  since  1974  to  assist 
the  Commission  in  carrying  out  its  law 
enforcement  responsibilities  under 
Section  7  of  the  Clayton  Act  and  Section 
5  of  the  Federal  Trade  Commission  Act. 
The  Commission  is  authorized  by 
Section  6(b)  of  the  FTC  Act  to  order  that 
such  special  reports  be  filed.  The 
Commission  has  required  advance 
notification  of  dairy  mergers  that  are 
likely  to  raise  antitrust  concerns, 
because  of  the  difficulties  of  re- 
establishing viable  competitors  through 
divestiture,  and  because  there  may  be 
harm  to  competition  before  a  divestiture 
is  achieved. 

Special  reports  on  mergers  and 
acquisitions  between  fluid  milk 
processors  have  been  required  since  the 
Commission  announced  its  dairy  merger 
enforcement  policy  in  1973. (i)  The 
enforcement  policy  and  the  reporting 


program  originated  in  response  to 

substantial  changes  in  the  dairy- 
processing  industry  in  the  195()s.  A 
larger  number  of  acquisitions  by  dairy 
processors,  together  with  economic  and 
technological  changes  thai  made  very 
small  processors  inefficient,  resulted  in 
relatively  high  concentration  in  the  local 
and  regional  markets  in  which  dairy 
processors  operate.  The  Commission 
brought  complaints  against  several  large 
diary  companies  for  acquisitions  of 
other  dairy  processors.  The  orders 
settling  those  complamis  imposed  bans 
on  further  acquisitions  by  these  da;r\ 
companies  without  Commission 
approval.  As  those  merger  bans  began 
expiring  in  1972.  the  Commission  again 
became -concerned  that  meojers  and 
acquisitions  among  large  dair>' 
processors  would  impair  competition  in 
the  dairy  industry.  In  anticipation  of 
renewed  merger  activity,  the 
Commission  issued  a  merger 
enforcement  policy  announcing  the 
criteria  it  would  apply  in  assessing 
mergers  in  the  dairy  industn,-;  the 
Commission  also  established  the 
premerger  reporting  program  as  an  aid 
to  implementing  the  policy. 

On  October  7.  1974.  the  Commission 
issued  a  resolution  directing  certain 
corporations  engaged  m  dauy 
processing  and  distribution  to  file 
special  reports  on  proposed  mergers  and 
acquisitions.  After  approval  of  the 
special  report  form  by  the  General 
.Accounting  Office,  copies  of  the  special 
report  were  sent  to  the  nation's  20 
largest  dairy  companies  on  February  J.'i, 
1975.  The  Commission  most  recently 
adopted  a  resolution  and  order  directing 
the  filing  of  dairy  merger  spe<  lal  reports 
on  October  23,  1979. 

The  Commission  continued  requiring 
dairy  merger  special  reports  afier  the 
institution  of  the  Hart-Scolt-Radino 
premerger  notification  piogram  [2]  m 
1978  because  of  concern  that  it  would 
not  otherwise  learn  of  meryers  in  this 
sectior  of  the  economy  before  their 
consummation.  Economic  s'udies,  law 
enforcement  investigations,  and  litigated 
cases  indicate  that  wholesale  Tuid  milk 
markets  are  primarily  local  or  regional 
in  geogr.iphic  scope.  In  such  local  or 
regional  maikets,  acquisitions  of  firms 
smaller  then  the  minimum  size  covered 
by  the  Hart-Scott-Rodino  program  may 
pose  antitrust  concerns.  The  dairv 
merger  reports  have  required 
information  about  competition  in  local 
and  regional  markets,  whereas  the  Hart- 
Scott-Rodino  reports  require  only 
nationwide  sales  data. 
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n.  Proposed  Changes  in  the  Dairy 
Merger  Reporting  Program 

The  staff  of  the  Federal  Trade 
Commission  has  proposed  changes  in 
the  dairy  merger  reporting  program  that 
will  reduce  the  burden  on  the  industry  of 
filing  these  special  reports.  In 
accordance  with  the  goals  of  the 
Paperwork  Reduction  Act  of  1980.(J)  the 
Commission  staff  has  proposed  changes 
in  the  reporting  requirements  that 
should  reduce  the  number  of  mergers 
and  acquisitions  that  must  be  reported 
under  the  program.  The  staff  has  also 
recommended  reducing  the  amount  of 
information  required  concerning  each 
transaction. 

A.  Proposed  Changes  in  Reporting 
Requirements.  Under  the  previous 
special  report  order,  Grms  processing 
more  than  300  million  pounds  of  class  I 
milk  [4]  annually  (alone  or  together  with 
the  acquired  company]  were  required  to 
file  special  reports  concerning  any 
acquisition  of  either  (1)  a  fluid  milk 
processing  plant,  distribubon  facility,  or 
route  (except  those  serving  retail  home 
deUvery  exclusively]  located  within  a 
500-mile  radius  of  an  existing  plant  or 
distribution  facility  of  the  acquiring 
company  or  (2)  a  dairy  company  that  in 
any  of  the  three  years  prior  to  the 
acquisition  made  annual  fluid  milk 
product  sales  of  28  milUon  pounds  or 
more  or  a  processing  plant  that 
processed  26  million  pounds  or  more  of 
class  I  milk. 

The  Commission  staR  has  proposed 
changes  in  these  reporting  thresholds 
that  should  reduce  the  number  of 
reportable  transactions.  Prom  its 
experience  with  investigatioiu,  litigated 
case*  and  the  dairy  merger  reporting 
program,  the  Commission  staff  found 
that  several  types  of  reported 
acquisitions  were  not  likely  to  have 
signiHcant  anticompetitive  effects. 
Evidence  suggests  that  little  processed 
fluid  milk  is  shipped  more  than  125  miles 
from  processing  plants.  Because  there  is 
likely  to  be  little  competition  between 
processors  whose  plants  are  located 
more  than  250  miles  apart,  the 
Commission  staff  proposes  to  change 
the  reporting  requirements  to  require 
special  reports  only  of  acquisitions  of 
processing  plants  or  distribution 
facilities  located  within  250  miles  of  a 
plant  or  facility  of  the  acquiring 
company. 

In  addition,  the  Commission  staff 
proposes  that  acquiring  firms  no  longer 
be  required  to  report  either  (1)  the 
acquiiition  of  a  fluid  milk  products 
distributor  if  80  percent  or  more  of  the 
distributor's  sales  were  of  products 
canying  the  acquiring  company's  label 
OT  (^  the  purchase  of  used  equipment  if 


the  seller  remains  in  business.  The 
Commission  staff  has  observed  no 
anticompetitive  effects  from  such  types 
of  transactions  and  proposes  that  they 
no  longer  be  reportable. 

Based  on  economic  studies  and 
experience  with  prior  dairy  mergers,  the 
staff  believes  that  firms  processing  or 
selling  under  50  million  pounds  of  fluid 
milk  products  annually  are  likely  to  be 
neither  low-cost  processors  nor 
significant  competitive  forces  in  their 
respective  markets.  Because 
acquisitions  of  such  firms  are  unlikely, 
therefore,  to  have  anticompetitive 
effects,  the  staff  proposes  to  eliminate 
them  from  the  reporting  requirements. 

If  the  Commission  continues  to  require 
special  reports  of  fluid  milk  processor 
acquisitions,  some  duplication  of 
reporting  with  the  Hart-Scott-Rodino 
program  would  occur.  Certain 
acquisitions  reportable  under  the  dairy 
program  would  also  be  reportable  under 
the  Hart-Scott-Rodino  rules.  The 
Commission  is  considering  eliminating 
any  duplicate  reporting  by  exempting 
from  the  dairy  merger  reporting  program 
any  transaction  reportable  under  the 
Hart-Scott-Rodino  rules. 

B.  Proposed  Changes  in  Reporting 
Forms.  Based  on  its  experience  with  the 
dairy  merger  reporting  program  over  the 
past  eight  years,  the  Commission  staff 
believes  that  certain  detailed 
information  formerly  required  by  the 
form  is  not  essential  for  an  initial  review 
of  proposed  mergers  to  determine 
whether  they  merit  further  investigation. 
The  previous  form  provided  much  of  the 
information  that  would  ultimately  be 
produced  during  an  investigation  of  a 
merger  after  the  initial  review  had  been 
made.  The  proposed  new  form  requires 
only  the  information  needed  for  that 
initial  determination  whether  to 
investigate.  The  changes  are  intended  to 
relieve  dairy  processors  of  providing 
data  that  are  unnecessary  to  that  initial 
review. 

The  special  report  forms  include 
instructions,  a  notification  form  to  6e 
placed  on  the  public  record,  and  two 
reporting  forms  concerning  the  acquiring 
company  and  the  company  to  be 
acquired.  The  Commission  staff  has 
proposed  changes  in  both  reporting 
forms  to  require  only  information 
necessary  to  a  preliminary  assessment 
of  the  proposed  transaction  and  to 
reduce  the  burden  on  the  reporting 
companies. 

In  Form  A.  item  I  identifies  the 
reporting  company,  providing  its  name 
and  address,  state  and  date  of 
incorporation,  fiscal  year,  information 
on  ownership  and  control,  and 
information  on  subsidiaries  involed  in 


the  dairy  indnstry.  This  information  is 
necessary  to  identify  properly  the 
reporting  company,  define  its  status  as 
parent  or  subsidiary,  and  confirm  its 
legal  existence.  The  information 
required  in  item  I  is  unchanged  from  the 
previous  form,  except  that  item  I-F  now 
requires  sales,  in  both  pounds  and 
dollars,  only  of  dairy  products. 

Item  II  requires  information  on  the 
reporting  company's  overall  dairy 
activities.  Item  Il-A  requires  its  overall 
domestic  sales,  as  well  as  sales  of  class 
I  milk  products,  sales  of  other  dairy 
products,  and  sales  through  its  own 
retail  stores.  Item  II-B  requires  total 
value  of  shipments  for  the  last  census 
year,  1977,  and  for  the  year  preceding 
the  acquisition,  for  bulk  fluid  milk  and 
class  I  milk  products.  This  information  is 
necessary  for  the  Commission  to  assess 
the  reporting  company's  position  in  the 
dairy  industry  and  to  arrive  at 
preliminary  estimates  of  industry 
structure,  industry  concentration,  and 
trends  in  concentration.  Item  II  has  been 
reduced  by  requiring  sales  data  for  only 
the  year  prior  to  the  proposed 
acquisition,  instead  of  for  a  three-year 
period  as  required  by  the  previous  form. 
Value  of  shipments  would  still  be 
required  for  1977  and  the  year  before  the 
acquisition,  but  only  for  bulk  fluid  milk 
and  class  I  milk  products.  Sales  data  are 
required  in  both  dollars  and  pounds; 
data  in  pounds  are  necessary  to 
eliminate  the  effects  of  inflation. 

Item  III  requires  information  on  the 
reporting  company's  milk  products 
business  for  each  processing  plant  or 
distribution  branch  located  within  250 
miles  of  the  facilities  to  be  acquired.  The 
information  required  is  the  location  of 
the  plant  or  branch,  operating 
statements  for  the  plant  or  branch,  the 
volume  of  fluid  milk  products  processed 
or  distributed  for  the  last  three  years,  a 
map  showing  the  area  served,  and  a  list 
of  the  reporting  company's  independent 
distributors  that  are  located  within  250 
miles  of  the  facilities  to  be  acquired. 
This  information  is  necessary  for  the 
Commission  to  determine  the  extent  of 
competition  between  the  acquiring  and 
acquired  companies  and  the  geographic 
area  in  which  that  competition  may 
occur. 

Item  III  on  the  new  form  is  a 
combination  of  Items  HI  and  IV  on  the 
previous  form.  Item  III  previously 
required  processing  volume  data  for 
three  years  and  for  all  dairy  products  for 
all  plants  of  the  reporting  company,  item 
IV  required  detailed  information  on 
independent  distributors,  suppliers,  and 
purchases  from  plants  located  near  the 
facilities  to  be  acquired.  These  two 
items  have  been  combined  into  a  single 
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item  III,  which  requires  information  only 
for  plants  and  branches  located  within 
250  miles  of  facilities  of  the  company  to 
be  acquired.  The  new  form  also  limits 
the  data  to  bulk  fluid  milk  and  class  I 
milk  products,  no  longer  requires  data 
on  sales  to  each  independent  distributor, 
and  does  not  require  data  on  home- 
delivery  sales.  A  new  item  Ill-F  requires 
sales,  in  dollars  and  pounds,  to  all 
independent  distributors  purchasing 
from  plants  within  the  250-mile  area. 
The  proposed  changes  are  intended  to 
limit  the  information  sought  to  the 
geographic  areas  relating  to  the  merger 
and  should  reduce  the  reporting  burden 
of  multiplant  processors. 

Item  IV  requires  estimated  market 
share  data  for  specific  urban  areas 
located  within  250  miles  of  the  facilities 
to  be  acquired.  Concentration  and 
market  share  information  are  essential 
factors  in  analyzing  possible 
anticompetitive  effeuls  of  mergers  and 
acquisitions.  In  general,  the  greater  the 
market  concentration,  the  merging  firms' 
market  shares  and  the  disparity  of  firm 
size,  the  more  likely  an  acquistion  is  to 
adversely  affect  competition  in  the 
relevant  market. 

The  Commission  st,iff  has  proposed 
lieieting  item  V  on  the  previous  form, 
which  required  information  on  sales  of 
dairy  products  other  than  class  I  milk 
products.  Sales  of  non-fluid  milk 
products  have  little  effect  on 
competition  in  the  processing  and 
(iistribution  of  fluid  milk  products,  and 
information  on  non-fluid  milk  products 
is  not  necessary  to  decide  whether  to 
investigate  a  fluid  milk  processor 
acquisition. 

Item  V  on  the  new  form  requires 
copies  of  studies  in  the  possession  of  the 
acquiring  company  that  relate  to  the 
marketing  of  class  I  milk  products. 
Because  this  calls  for  already-prepared 
documents,  it  requires  only  a  minimal 
file  search.  Such  studies  are  likely  to 
suggest  the  effects  of  the  merger  on 
competition  by  showing  the  growth 
areas  within  the  fluid  milk  products 
field,  the  status  of  technology,  the 
geographic  areas  in  which  the  merging 
companies  compete,  and  the  market 
shares  and  competitive  strength  of 
various  companies  in  the  relevant 
market.  Item  V  has  been  limited  to 
studies  made  during  the  last  three  years. 

In  Form  B,  which  requires  information 
on  the  company  to  be  acquired,  item  I 
requires  the  name  and  address  of  the 
acquired  company,  the  date  of  the 
proposed  acquisition,  the  consideration 
to  be  paid,  and  an  indication  whether 
the  transaction  is  a  stock  or  assets 
acquisition.  In  addition,  it  requires  a  list 
of  the  assets  to  be  acquired,  including 
the  location  of  processing  plants  and 


distribution  plants  and  the  areas  served 
by  them.  This  information  enables  the 
Commission  to  determine  the  extent  of 
competition  between  the  merging 
companies  and  the  geographic  area  in 
which  that  competition  may  occur.  This 
item  requires  the  same  information  as 
items  I  and  U  of  the  previous  form  B. 

Item  II  requires  information  on  the 
dairy  products  sales  and  processing 
volume  of  the  company  to  be  acquired. 
This  information  was  required  in  item  III 
of  the  previous  form  B.  The  Commission 
staff  has  proposed  to  require  salps  data 
for  only  the  year  before  the  acquisition, 
but  to  require  data  in  pounds  as  well  as 
in  dollars.  Items  II-B  and  11-C  require 
value  of  shipments  and  processing 
volume  for  only  bulk  fluid  milk  and 
class  I  milk  products,  and  not  for  aii 
other  dairy  products,  as  required 
previou.sly.  Item  lU-D  of  the  previous 
form,  which  related  to  products 
purchased  from  other  dairies,  has  been 
eliminated.  Similar  information  is 
rtK^uired  under  item  III  of  the  new  form. 

Item  III  requires  Huid  milk  processing 
volume  and  financial  statements  for 
each  processing  plant  to  be  acquired  for 
the  three  years  prior  to  the  arquisition,  a 
map  showing  the  area  served  by  each 
plant,  the  location  of  and  sales  from 
each  distribution  branch,  the  names  and 
locations  of  large  independent 
distributors  that  purchased  from  the 
plant  or  branch,  and  total  vo'ume  sold  to 
independent  distributors  from  the  plant 
or  branch.  Processing  volume  data  is 
limited  to  bulk  fluid  milk  and  class  I 
milk  products.  Information  on 
processing  of  non-fluid  milk  products 
and  sales  to  individual  distributors  is  no 
longer  required.  The  information  in  item 
III  is  necessary  to  determine  the 
competitive  viability  of  the  company  to 
be  acquired  and  the  extent  of  direct 
competition  between  the  companies,  or 
their  distribution  branches,  or  their 
independent  distributors. 

Item  IV  requires  a  list  of  urban  areas 
served  by  the  Company  to  be  acquired, 
its  sales  of  class  I  milk  products,  market 
share  and  rank  in  each  urban  area,  and 
estimates  of  competitors"  mirkpt  shares 
and  rank  in  each  area.  This  inlormation 
is  necessary  to  enable  the  Commission 
to  determine  the  extent  of  competition 
among  the  merging  firms  and  the  likely 
effect  of  the  merger  or  acquisition  on 
competition  in  the  relevant  market. 

Item  V  requires  production  of  studies 
in  the  possession  of  the  company  to  be 
acquired  that  relate  to  the  marketing  of 
class  I  milk  products;  this  item  requires 
such  studies  from  only  the  last  three 
years,  instead  of  the  last  five  years,  as 
required  previously. 

C.  Proposed  Elimination  of  the 
Reporting  Program.  Alternatively,  the 


Commission  is  considering  whether  to 
discontinue  its  reporting  program  for 
dairy  processor  mergers  and 
acquisitions.  In  recent  years,  the 
structure  of  the  fluid  milk  industry  has 
changed,  due  in  part  to  the  increasing 
influence  of  dairy  cooperatives  m  fluid 
milk  processing.  Because  of  these 
changes,  the  number  of  acquisitions 
raising  antitrust  concerns  seems  to  be 
decreasing.  Most  acquisitions 
warranting  investigation  have  been 
reportable  under  the  Hart-Scott-Rodino 
premerger  notification  program.  The 
Commission  staff  is  concerned  that  the 
benefit  to  competition  of  advance 
nouficat:on  of  tiiose  fi  w  acquisitions 
not  reportable  under  Hart-Scolf-Rod;nn 
may  not  outweigh  th?  burden  to  thf 
industry  of  continuing  the  reporting 
program.  On  the  other  hand,  the 
Commission  staffs  experience  with  the 
dair\'  industry  has  shown  that  most 
dairy  processors  compete  in  local  or 
regional  geographic  markets.  In  those 
markets,  firms  that  are  smaller  than  the 
minim. im  size  reportable  under  the  Hart- 
Scott-Rodino  program  may  nevertheless 
be  significnnt  competitors.  The  special 
reports,  moreover,  have  brought 
otherwise  unreportable  mergers  to  the 
Commission's  attention,  and  have 
enabled  the  Commission  to  make  an 
initial  review  wit.h  a  minimum  use  of 
both  its  and  the  companies'  resources. 
The  Commission  staff  also  believes  that 
the  proposed  modifications  in  the 
special  report  form  would  considerably 
reduce  any  burden  on  reporting 
companies.  The  staff  estimates  that  the 
revised  form  would  take  approximately 
eight  hours  to  complete,  on  the  average. 

Ill,  Invitation  to  Submit  Proposals  and 
Comments, 

Before  deciding  whether  to  make  any 
of  the  proposed  changes  in  the  dairy 
merger  program,  the  Commission  is 
providing  interested  parties  un 
opportunity  to  submit  comments  on  (1) 
whether  the  Commission  should 
continue  to  require  advance  notice  of 
dairy  processor  mergers  and  (2)  whether 
the  Commission  should  change  the 
reporting  form  or  the  criteria  for  filing 
reports  if  ft  decides  to  continue  to 
require  advance  notice.  Comments 
should  be  directed  to.  but  need  not  be 
limited  to,  the  following  issues  that  are 
related  to  the  proposed  form  and 
criteria: 

(1)  Should  the  reporting  threshold  be 
raised  to  require  advance  notice  by 
companies  subject  to  the  reporting 
program  only  of  acquisitions  of  dair; 
processors  which  process  or  sell  50 
million  pounds  or  more  of  class  I  milk 
annually?  Why  or  why  not? 
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(2]  Should  the  500-mile  boundary  in 
the  reporting  requirements  be  reduced  to 
250  miles?  Why  or  why  not? 

(3)  Should  the  special  report  continue 
to  require  reporting  of  a  purchase  by  a 
dairy  processor  of  a  company  that 
distributes  at  least  80  percent  of  its 
products  under  the  acquiring  company's 
label?  Why  or  why  not? 

(4)  Should  the  special  report  continue 
to  require  reports  of  purchases  of  used 
equipment?  Why  or  why  not? 

(5)  Should  the  Commission  exempt 
from  the  dairy  merger  reporting  program 
acquisitions  that  are  reportable  under 
the  Hart-Scott-Rodino  premerger 
notification  rules? 

(6)  Should  the  Commission  continue 
the  dairy  merger  reporting  program? 
Why  or  why  not? 

(7)  How  much  time  would  the 
proposed  form  require  to  complete? 
Please  identify  any  section  that  requires 
a  greater  amount  of  time  to  complete 
than  others,  and  explain  why  the  section 
is  particularly  time  consuming. 

(8)  Can  the  proposed  form  be 
completed  on  the  basis  of  regularly 
maintained  business  records,  such  as 
computerized  information,  books, 
ledgers,  and  sales  reports?  Please 
identify  any  section  that  cannot  be 
completed  on  the  basis  of  regularly 
maintained  business  records  and 
suggest  how  the  proposed  form  could  be 
changed  to  provide  the  same 
information  on  the  basis  of  regularly 
maintained  business  records. 

(9)  Is  the  information  required  to  be 
provided  in  pounds  readily  available  to 
reporting  companies  in  pounds?  Please 
identify  any  information  that  is  not 
readily  available  in  pounds  or  that 
cannot  easily  be  converted  into  pounds. 

Notes 

1.  "Enforcement  Policy  With  Respect  to 
Mergers  in  the  Dairy  Industry,"  38  PR  17770- 
71  (July  3, 1973).  reissued  as  amended.  43  FR 
1992-94  (Jan.  13,  1978).  amended.  43  FR 
28046-17  (June  23. 1978). 

2.  In  1978,  tlie  CongreM  enacted  aection  7A 
of  the  Clayton  Act  "(the  Hart-Scott-Rodino 
Antitrust  Improvements  Act  of  1976, 15  U.S.C 
18a)  to  improve  the  effectiveness  of  antitrust 
enforcement  Pursuant  to  section  7A. 
premerger  notification  rules  were 
promulgated,  requiring  advance  notification 
of  certain  transactions.  Those  rules  becam* 
effective  in  1978. 

3.  Pub.  L  No  96-511  section  2(a).  94  Stat. 
2812  (codified  at  44  U.S.C.  3501  et  se<j.  (1960)). 
If  the  Commission  decides  to  continue  this 
reporting  program,  the  special  report  forms 
will  be  subject  to  review  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act.  In  seeking  public 
comment  at  this  time,  the  Commission  is 
attempting  to  minimize  the  tturden  of  the 
repotting  program,  in  accordance  with  that 
Act 


4.  For  purposes  of  this  reporting  program, 
the  term  "class  I  milk  products"  means 
bottled  or  otherwise  packaged  fluid  milk  and 
related  products,  including  whole  milk, 
flavored  whole  milk,  concentrated  whole 
milk,  filled  milk,  skim  milk,  fortified  skim 
milk,  low  fat  milk,  buttermilk,  flavored  milk 
drinks,  light  cream,  heavy  cream,  sour  cream, 
half  and  half  other  cream  mixtures,  yogurt, 
and  eggnog.  The  term  "class  I  milk  products" 
includes  both  packaged  fluid  milk  and  related 
products  (SIC  20262).  and  buttermilk, 
chocolate  drink  and  other  flavored  milk 
products  (SIC  20264).  as  defined  in  the 
S'jmerical  List  of  Manufactured  Products, 
19"?  Census  of  Manufactures.  Bureau  of  the 
Census,  U.S.  Department  of  Commerce.  This 
definition  of  class  I  milk  products  is  to  be 
L3pd  in  filing  this  report  regardless  of 
definitional  difference*  in  some  federal  and 
state  milk  marketing  orders.  This  definition 
also  applies  for  geographic  areas  not  covered 
by  milk  marketing  orders. 

By  direction  of  the  Conunission. 
Carol  M.  Thonxas, 

Secretary. 

Proposed  Revised  Report  Fonn 

Special  Report  on  Acquisitions  and 
Mergers  By  Corporations  in  the  Fluid 
Milk  Products  Industry 

This  report  is  required  by  law: 
Submission  of  information  required  in 
this  report  is  mandatory  under  the 
Federal  Trade  Commission  Act  (15 
U.S.C.  46).  On  or  before  the  reporting 
date  specified,  complete  and  return  one 
(1)  notarized  copy  of  this  report  to: 
Director,  Bureau  of  Competition,  Federal 
Trade  Commission,  Washington,  D.C. 
20580  (telephone  (202)  523-3601). 

Reporting  date:  The  60th  day 
preceding  consummation  of  any  merger 
or  acquisition. 

Sutice  of  default:  Failure  to  file  this 
report  on  or  before  the  reporting  date 
constitutes  default  and  subjects  the 
reporting  company  to  penalties 
authorized  by  law. 

Purpose  of  report:  The  purpose  of  this 
report  is  to  notify  the  Federal  Trade 
Commission  of  proposed  acquisitions 
fluid  milk  processors  and  distributors 
and  to  provide  the  Commission  with 
certain  information  deemed  necessary 
to  evaluate  preliminarily  the  competitive 
effects  of  such  acquisitions.  The  special 
report  is  made  up  of  Forms  A  and  B,  a 
Notification  form  and  a  Certification. 
The  .Notification  form  is  to  be  placed  on 
the  public  record.  The  information  on 
Forms  A  and  B  is  confidential  and  is 
exempt  from  disclosure  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
552.  except  as  provided  in  the  Federal 
Trade  Commission  Act  or  in  the 
Commission's  Rules  of  Practice. 
Instructions,  Definitions,  and  the 
Certification  are  contained  in  this  cover 
section. 


Instructions  for  filing:  This  report 
must  be  filed  sixty  (60)  days  prior  to  the 
consummation  of  any  acquisition  if  the 
acquiring  company  processes  more  than 
300  million  pounds  of  class  I  milk 
annually  (excluding  home  delivery 
sales),  or  if  when  combined  with  an 
acquired  company  it  processes  that 
amount,  and  if  (1)  the  acquired  assets, 
stock  or  other  share  capital  relate  to  any 
fluid  milk  processing  plant  or 
distribution  facility  that  is  within  250 
miles  of  any  such  assets  of  the  acquiring 
company  or  (2)  the  acquired  company 
had  fluid  milk  product  sales  totalling  50 
million  pounds  or  more  or  processed  50 
million  pounds  or  more  of  class  I  milk 
products  during  any  one  of  the 
preceding  three  years  (excluding  retail 
home  delivery  in  each  case). 

For  the  purposes  of  this  premerger 
reporting  program,  no  report  is  required 
to  be  filed  in  either  of  two  instances:  (1) 
If  80  percent  or  more  of  the  acquired 
company's  sales  of  fluid  milk  products  ~ 
in  any  of  the  three  years  preceding  the 
proposed  acquisition  were  of  products 
carrying  the  label  of  the  acquiring 
company  or  (2)  if  the  acquisition  is  of 
used  equipment  and  the  seller  of  the 
equipment  is  to  remain  in  business 
substantially  as  before  the  proposed 
purchase. 

Only  one  Certification  and  Form  A 
need  be  completed  regardless  of  the 
number  of  proposed  acquisitions  or 
mergers  reported  at  one  time.  A 
separate  Form  B  and  public  record 
Notification  form  must  be  completed  for 
each  acquisition. 

Companies  involved  in  proposed 
acquisitions  that  must  be  reported  in 
accordance  with  Section  7(A)  the 
Clayton  Act  or  the  rules  promulgated 
thereunder  (the  Hart-Scott-Rodino 
premerger  notification  rules)  need  not 
file  this  report. 

All  items  must  be  answered.  If  an  item 
is  not  applicable,  so  indicate  with  the 
letters  "N.A."  If  the  correct  response  is 
"none,"  so  indicate. 

Responses  should  be  based  on 
company  books  and  records.  If  books 
and  records  are  not  available,  estimates 
should  be  entered.  Estimated  data 
should  be  followed  by  the  notation 
"Est." 

Footnotes  should  be  used  to  explain 
fully  any  answer  that  appears  to  be 
inconsistent  with  these  instructions  or 
that  needs  clarification  as  to  meaning. 
Footnotes  may  be  written  on  the 
appropriate  form  itself  (if  space  permits) 
or  attached  on  continuation  sheets. 

Use  a  continuation  sheet  if  the  space 
provided  is  inadequate  for  your 
response  to  any  item.  Each  continuation 
sheet  should  identify  the  company 
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submitting  the  report  and  the  items  to 
which  the  answers  apply.  Please  attach 
each  continuation  sheet  securely  to  the 
appropriate  form. 

Additional  blanJc  forms  may  be 
reproduced  or  may  be  obtained  from  the 
Director  of  the  Bureau  of  Competition. 

Definitions:  For  purposes  of  this 
report,  the  following  definitions  apply 

Reporting  Company  The  term 
ri'portino  company"  means  the 
acquiring  company,  all  dain-  processing 
or  distributing  companies  owned  by  the 
acquiring  company  or  its  subsidiaries  or 
in  which  a  majority  of  the  outstanding 
vcling  stock  or  other  ownership  interest 
is  controlled  by  the  acquiring  company 
;ind  all  other  dairy  processing  or 
distributing  companies  in  which  the 
acquiring  company  or  its  subsidiaries 
are  able  to  formulate,  determine,  or  veto 
basic  business  policy  decisions  through 
use  of  dominant  minorirj'  voting  rights, 
proxy  voting,  contractual  arrangements 
agents,  or  other  means.  Any  class  I  milk 
product  processing  or  distribution 
facility  operated  as  a  joint  venture  with, 
or  under  contract  with,  another 
company  is  also  to  be  included  as  part 
of  the  reporting  company 

Acquisition.  The  term  "acquisition" 
mrludes  both  mergers  and  acquisitions 
The  term  "acquisition"  means  oh^;v,ning 
control  of  assets  (including  companies 
or  parts  of  companies,  plants, 
distribution  locations,  receiving  stations, 
retail  stores,  wholesale  or  warehouse 
facilities,  delivery  routes,  trademark.s, 
licenses,  customer  lists,  and  accounts 
receivable)  used  in  processing  or 
distributing  class  I  niilK  products 
Control  of  such  assets  may  be  obtauuui 
through  purchase,  exchange  of  stock, 
lease,  contract,  or  other  means. 

Class  I  Milk  Products  The  term  "class 
I  milk  products"  means  bottled  or 
otherwise  packaged  fluid  milk  and 
related  products,  including  whole  milk. 
Cavored  whole  milk,  concentrated 
whole  milk,  filled  milk,  skim  milk, 
fortified  skim  milk,  low  fat  milk, 
buttermilk,  flavored  milk  drinks.  !i«ht 
cream,  heavy  cream,  sour  creim,  half 
and  half,  other  cream  mixtures,  yognrt, 
and  eggnog.  The  lecm    class  I  milk 
products"  includes  both  packaged  fluid 
milk  and  related  prodlicts  (SIC  ZO'^bl) 
and  buttermilk,  chocorate  dnnk  and 
other  flavored  milk  products  (SIC  20264). 
as  defined  in  the  Numerical  List  of 
Manufactured  Products.  1977  Census  of 
Manufacturers,  Bureau  of  the  Census. 
U.S.  Department  of  Commerce.  This 
definition  of  class  I  milk  products  is  to 
be  used  in  filing  this  report  regardless  of 
definitional  differences  in  some  federal 
and  state  milk  marketing  orders.  This 
difinition  also  applies  for  geographic 


areas  not  covered  by  milk  marketirg 
orders. 

Other  Dairy  Products.  The  teim    other 
dairy  products"  means  manufactured 
dairy  products,  including  all  types  of 
cheese  and  cheese  products  (including 
(.ottage  cheese),  ice  cream,  ices  and 
other  frozen  desserts,  butter,  powdered 
milk  (including  skimmed  milk  powder, 
and  mixtures  thereof),  condensed  and 
ev.iporated  milk,  and  dairy  products 
mixes  (including  ice  cream,  ices,  and 
other  frozen  desser<  mixes,  and  other 
tood  mixes  in  which  dairy  products  or 
imitations  thereof  are  the  primary 
ingredients). 

I'atue  of  Shipm-^nts.  The  term  "value 
cf  shipments"  means  the  net  selling 
Value  f.o.b.  plant  |R\clud;ng  discounts, 
allowances,  snd  excise  taxes)  of  ail 
production  of  a  product  physically 
shipped  fro.m  a  manufacturing  or 
processing  establishment  of  the 
."^eporting  comnany.   'Value  of 
,>i  ipments"  includes  the  delivered  value 
for  dairy  products  delivered  by 
employees  of  the  manufacturing  or 
p; ocpssing  establishments.  Shipments  to 
f'ther  establishments  -'jf  the  reporting 
company  should  be  included  at  their 
estimated  commercial  value.  Companies 
completing  Bureau  of  the  Census  Survey 
Form  MA-100  may  choose  to  submit 
value  of  shipments  data  as  tabulated  for 
that  purpose 

Sa'fs.  The  term  "sales"  means  all 
sales  of  merchandise.  When  measured 
in  dollars,  "sales"  includes  receipts  from 
customers  for  ser\ices  (including  repair, 
maintanance,  deiiverj'  and  installation 
charges),  and  receipts  from  carrying 
charges  or  other  charges  for  credit.  Do 
Not  include  receipts  from  rents  or  sales 
of  real  estate,  commissions  from 
vending  machines,  income  from 
investments,  or  state  and  local  sales 
taxes  c(41e(  ted.  Do  Not  deduct  trade-in 
allowances  from  sales,  but  t)o  deduct 
allowances  for  returned  goods.  Unless 
otherwise  noted,  report  domestic  sales 
data  only. 

Year  The  term  "year"  means  calendar 
year. 

Domestic.  The  term  "domestic"  means 
the  50  United  States  and  the  District  of 
Columbia. 

Distribution  Facility.  The  term 
"distribution  facility"  means  any 
location,  other  than  a  processing  plant. 
from  which  class  I  milk  products  are 
distributed  on  wholesale  or  home 
delivery  routes. 

Standard  Metropolitan  Statistirnl 
.-\rea  (SMSAj.  The  term  "Standard 
Metropolitan  Statistical  Area"  means  a 
county  or  group  of  contiguous  counties 
that  contains  at  least  one  city  of  50.000 
or  "twin  cities"  with  a  combined 
population  of  at  least  50,000.  The 


pi-.pulation  living  in  as  SMSA  is 
designated  as  the  metropolitan 
population.  See  the  current  issue  of  The 
Sfdstical  Abstract  of  the  United  States. 
l'  S  Department  of  Commerrre 
VVdstimgton,  DC.  for  a  list  of  SMS.'Xs 
and  ihpir  geographic  composition  as 
defined  in  terms  of  counties  and  other 
political  subdivisions  of  a  State  or  . 
States. 

Other  Urban  Areas.  The  term  "other 
urban  areas"  means  all  other  non-SMSA 
organized  areas  with  over  10.000 
persons.  Such  areas  consist  of  a  central 
city  and  a  surrounding,  closely  settled 
territory  with  an  overall  population 
density  of  l.OOC  iit-rsuns  or  more  per 
square  mile. 

CertiHcatioa 

This  report  was  prepared  under  my 
supervision.  To  the  best  of  my 
knowledge,  the  information  presented  is 
true,  correct  and  complete,  and  is 
provided  in  as  much  detail  as  is 
available  from  company  records. 

(Signature  and  title  of  company  official)    

(Date) — 

Subscribed  and  sworn  to  before  me  at 

the  City  of . 

State  of .  this  the day  of 


19- 


.My  conuntssion  expires  - 
(Notary  Pubhc) 


Notincation  Form 

Notification  of  Intent  To  Acquire  or 
Merge  With  Another  Company 

This  report  is  required  by  law. 
Response  is  mandatory  under  the 
authority  of  the  Federal  Trade 
Commission  Act  (15  U.S.C.  46). 

1.  Name  and  address  of  reporting 
company: 

(Name)  — 

(Street  address  or  P.O.  box  number)  

(City) (State) (Zip 

code) 

2.  Name  and  address  of  acquiring 
company: 

(Name)  — ■ 

(Street  address  or  P.O.  twx  numbfer)  

(City) (State) (Zip 

code) 

3.  Name  and  address  of  company  to 
be  acquired: 

(Name)  

(Street  address  or  P.O.  b>ox  number)  

(City) (Stale) (Zip 

code) 

4.  a.  Date  of  agreement  (if  any):   

b.  Date  acquisition  is  to  be  consummated:    — 

c.  Type  of  acquisition:    

5.  Descrilie  bnefly  the  typefs)  of 
in  tivity  or  business  to  be  acquired  and 
give  the  numbers  and  types  of 
establishments  to  be  acquired. 


y 


(Signature  of  ofbcer) 


51624 
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(Date) . 

FTC  Form  A  (Acquisitions  in  the  Fluid 
Milk  Products  Industry) 

(Name  of  company  submitting  this  report)    — 

Identification  and  Market  Information 
of  the  Reporting  Company 

I.  Reporting  company  identification  as 
of: 
(Reporting  date)  

A.  Current  name  of  corporation: 

B.  Corporate  address: 

C.  Incorporated: 


(State)- 


(Date)- 


D.  Fiscal  year  ends: 

(Date) 

E.  1.  Does  another  company  own. 
directly  or  indrectly,  a  majority  of  the 
outstanding  voting  stock  of  the  company 
hsted  in  Item  I.A,?  [    ]  Yes  [    )  No 

2.  Is  another  company  able  to 
furmulate,  determine,  or  veto  basic 
pohcy  decisions  of  the  company  listed  in 
Item  I.A.  through  use  of  dominant 
minority  voting  rights,  proxy  voting, 
contratual  arrangements,  agents,  or 
other  means?  [     |  Yes  [     ]  No 

If  either  of  your  answers  is  Yes.  list 
the  name  and  address  of  the  owning  or 
controlling  company. 

(Name)  

(Street  address  or  P.O.  box  number)  

(City (State) (Zip 

code) 

F.  State  the  names  and  addresses, 
products  processed  or  sold,  and  last 
year's  sales  of  class  I  milk  products  or 
other  dairy  products  for  each  dairy 
processing  or  distributing  company 
included  within  the  reporting  company. 


Name  and    !      Pr-xH^tt      '      ^Sj^'"      '      11^*^' 
company           w  so«              ^,^,                p,^^,^^^, 

' 

• 

II.  Domestic  sales  and  value  of 

shipments  of  reporting  company. 

A.  Domestic  sales  for  last  year: 


-♦- 


Sales  (It  Sales  (m 

ttvDo-  irou- 

sands  o<  9and«  o< 

pourxtsi  dcllarsi 


1   Total  (alet  by  recorting  company. 

exctuding  ritrs-company  transfers... 

2.   Satoa  of  class  l   milk   productr 

a.    To   customars   sarved   from 

oompany-owmd   noma   deliv- 


b.  AH  ottw  sales.. 


Sales  (In 

Sales  (In 

tfxxi- 

tfiou- 

sands  of 

sands  o4 

pounds) 

dollars) 

3  Sales  o(  an  othet  dairy  products 

4   Sales  of  an  'etail  stores  operated 

Dv  the  reporting  company  (include 

Oary  prodKct  sales  reported  :n  2 

and  3)-                   

„„,.,.™ 

a  Sales  of  class  l  milk  products 

processed  m  company  operat- 

ed Diants 

„ 

D   Sales  ot  otner  dairy  products 

processed  tn  company  operat- 

ed plants   

K.... 

5  AH  other  sales     .       

B.  V'dlue  of  shipments  (domestic)  in 
1977  and  last  year. 


'     SiCNo. 

Product  name 

Value  of  sfiipmenls 

(in  ttxx«and8  of 

dollars) 

1977 

Last  year 

20261 

20?<5?  and 
20264 
(Combined) 

Bulk  fluid  milk 
and  cream. 

Class  1  mrik 
procLcts 

111.  Complete  a  separate  Item  III  for 
each  plant  or  branch  of  the  reporting 
company  processing  or  distributing  class 
I  nulk  products  and  located  within  250 
miles  of  the  facilities  to  be  acquired. 

A  Plant  (or  branch]  location; 

B.  Provide  operating  statements 
inidicating  sales,  gross  profit,  and  net 
profit  before  federal  and  state  income 
taxes  for  each  of  the  last  three  years  for 
the  processing  plant  or  branch. 

C.  Report  the  volume  of  the  following 
dairy  products  processed  or  distributed 
in  each  of  the  last  three  years  (in 
thousands  of  pounds]: 


S'C  No         P'odL-c!  oanie 


Volume  pr(}cessed  or 
dibtntxiled 


(year) 

(year) 

(year) 

2028 1              Bulk  fluKl  rrulk 
and  cream. 

20262  and      Class  i  nulk 

20264              products 

(com-        i 

bmed) 

D.  On  an  area  m.sp  that  shows  county 
boundaries,  mdicate  the  location  of  the 
plant,  the  entire  area  it  serves,  and  the 
locations  of  distribution  branches  from 
which  the  class  I  milk  products  are  sold. 

E.  State  the  name  and  location  of  each 
independent  distributor  that  purchased 
class  1  milk  products  from  the  reporting 
company  during  any  of  the  past  three 
years  and  the  years  during  which  such 
purchases  were  made  by  each 
indpendent  distributor. 

Name  and  location: — 

(city  and  state) 


1. 

2.  ■ 

3.  ■ 

4.  ■ 

5.  ■ 
6.- 
7.  ■ 
8.- 


F.  State  total  sales  in  pounds  and  in 
dollars  of  class  I  milk  products  and 
other  dairy  products  to  the  independent 
distributors  listed  in  Item  III.E.  for  each 
of  the  past  three  years. 


(year) 

(year) 

(year) 

Total  volume  sold  to  inde- 
pendent   distritxitors    (in 

pounds) 

Total  vo'ume  soW  to  inde- 
pendent   distnbutors     (tn 
dollars) 



IV.  Provides  the  following  market 
share  and  rank  information  for  the 
reporting  company  and  for  competitiors 
for  last  year  (specify  year)  in  each 
Standard  Metropohtan  Statistical  Area 
(SMSA)  and  in  each  other  urban  area 
that  is  served  by  the  reporting  company 
and  located  within  250  miles  of  the 
facilities  to  be  acquired. 

A. 

(Name  of  area) 

B.  Reporting  Company; 
Last  year's  sales  of  class 
I  milk  products  in  market 

area  (in  thousands  of  pounds) — 

Last  year's  sales  of  class 
I  milk  products  in  market 

area  (in  thousands  of  dollars) 

Estimated  market  share 

Rank 

C.  Other  competitiors  in  the  market: 


Estimated 
Name  and  address                     market 

shara 

Rank 

(For  each  market  area,  provide  a  separate 
Item  IV  by  copying  this  page) 

V.  Provide  a  copy  of  each  study, 
survey,  report,  or  analysis  made  during 
the  last  three  years  that  is  in  the 
possession  of  the  reporting  company 
that  relates  to  the  marketing  of  class  I 
milk  products,  market  shares, 
competition,  competitors,  markets,  or 
potential  for  sales  growth  or  expansion 
into  product  or  geographic  markets,  and 
indicate  (if  not  contained  in  the 
document  itself)  the  date  of  preparation 
and  the  name  and  title  or  position  of  the 
per8on(s)  who  prepared  each  such 
document. 


JMI 
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FTC  Form  B  (Acquisitions  in  the  Fluid 
Milk  Products  Industry) 

(Name  of  company  submitting  this  report) 
Federal  Trade  Commission 
Washington,  DC.  20580 


Identification  and  Market  Information 
of  the  Proposed  Acquisition 

Complete  a  separate  Form  B  for  each 
proposed  domestic  acquisition  subject  to 
the  reporting  requirements  stated  in  the 
instructions  for  filing  this  report. 

I.  Identification  of  proposed 
acquisition: 

A.  State  the  name  and  address  of  the 
company  to  be  acquired  or  from  which 
operating  units  or  specific  assets  are  to 
be  acquired. 

(company  name) 

(headquarters  address) 

B.  Date  on  which  the  acquisition  will 
become  effective: . 

C.  Consideration  to  be  paid,  including 
cash,  amount  of  debt  to  be  assumed, 
market  value  of  stock  and  other 
obligations  exchanged; . 

D.  Complete  either  (1)  or  (2)  below, 
whichever  is  appropnate. 

1.  Assets  acquisition 

a.  Percentage  of  the  total  assets  of  the 
company  listed  in  item  l.A  that  will  be 
acquired: 

1  I  less  than  15"^- 

;  !  between  15%  and  50% 

j  I  50""'  or  more  but  less  than  90% 

!  I  between  9(K  and  100'«. 

b.  Current  book  value  of  assets  to  be 
acquired  (in  dollars): 

2.  Stack  or  ownership  acquisition: 

a.  Of  the  outstanding  stock  or  other 
ownership  interest  in  the  company  to  be 
acquired,  state  the  percentage  that  is 
owned  or  controlled  by  the  reporting 
company. 

(prior  to  the  proposed  dct)uisition| 

(after  Ihp  proposed  acquisition) 

b.  Book  value  of  the  assets  of  the 
company  to  be  acquired  as  of  the 
reporting  date  {in  dollars) 


E.  List  the  assets  to  be  acquired.  State 
the  location  of  and  area  served  by  each 
plant  and  distribution  branch  to  be 
acquired. 


II.  Report  the  following  domestic  sales 
and  production  information: 


Sales  (in  '  Sales  (in 

thou-  ttXHI- 

sands  o)  sands  at 

poun<)s|  dotars) 


t  Domesnc  Sales  o*  endtytjeaj  lo 
be  acquired  hv  last  year  fSpedty 
year) 

Total,  excluding  aura-company 

Class  '  milk  products, 
a   To  customers  senred  Oy  corrv 
parrowned     home     delr«ry 

routes ..- 

b  All  oltier  class  1  m*  products 

1   AH  other  dairy  products 

Reta^    stores    operated    by    the 

company   (tncludtnq   dairy   product 

sales  reported  m  3  and  41: 

a  Sales  ot  class  I  iralk  products 

processed  in  comparry  operat- 

ed  plants 

b   Sales  of  orhei  dairy  products 

processed  n  company  plants  . 

•   Ail  ottier  sales  - _ 


B.  Value  of  shipments  of  dairy 
products  tn  1977  and  last  year: 


SIC  I*) 


Product  name 


Value  ol  shipments 

(m  tbousanos  ot 

doKarsI 


1977 

Last  year 

2   ?t:^2  and 

'       and  cream 
1      pf^xiucts. 

1 

20264 

C.  Volume  (in  thousands  of  poimds)  of 

dairy  products  processed  for  each  of  the 

last  three  v-enrs. 


Volume  processed 

^^     '^^ 

(year) 

(year) 

biMt 

1    20261            Bulk  Ibid 

i      mdk  and 
'■      cream 
2  20262           Class  1  milk 
vid  20264  1      products, 
(com- 
bined). 





Ill  I'rDvide  the  fciUowing  i.nformation 
tor  each  plant  to  be  acquired  thdt 
processes  class  1  milk  products.  (For 
each  piai't.  provide  a  separate  Item  111 
by  copying  these  pages.) 

A.  Plant  location: 


B  Provide  profit  and  loss  statenients 
and  balance  sheets  applicable  to  the 
assets  to  be  acquired  for  each  ul  thf  last 
three  years. 

C.  The  volume  of  the  following  dairy 
products  processed  during  each  of  the 
last  three  years  (in  thousands  of 
pounds): 


sk:  No 


(ye«) 


(yM>) 


1  20261  '  Bu*  IMd 

m*  and 
cream 

2  2C262  aass  I  m* 
and  20264  i  products 
(com- 
bined) 


D  On  an  area  map  that  shows  county 
boundanes.  indicate  the  location  of  the 
plant,  the  entire  area  it  series  and  the 
locations  of  distribution  branches  from 
which  the  class  1  milk  products  are  sold. 

E.  State  the  location  of  each 
distribution  branch  and  the  class  I  milk 
product  sales  for  each  of  the  past  three 
years  from  that  distribution  branch. 

y 


.     , 

Sate*  |n  ttousands  o>  pountta) 

Location  (diy  am  siaiei 

biMf) 

«iwn 

(yaart 

1          

» 

3                  

4 

ft 

"                                          ,        ,      n 

7 ; 

F.  Report  the  .Tame  and  locatinn  of 
each  independent  distributor  that 
purchased  class  I  milk  products  from  the 
company  to  be  acqii"-'  t^  .iir^ii  any  of 
the  past  three  years    i"  ■!  ">  \  fars 
during  which  such  ;:  :rr  r  -s-  s  were  made 
from  each  independent  distribution. 

Name  and  location: 
(city  and  state) 


2.  ■ 

3.  ■ 

4.- 
5.- 
6.- 

7.  • 


G.  State  the  total  volume  in  pounds  of 
class  I  milk  products  and  other  dairy 

products  sold  to  the  independent 
distributors  listed  in  Item  III.F  for  each 
of  the  past  three  years. 


e»wr) 

(J«ar»         (yeer) 

Total  volume  sold  to  mde- 
peoden;     astntwiors     [m 
poundsl _. 

H.  Report  the  name  and  address  uf 

each  company  that  (1)  supplied  to  this 
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processing  plant  more  than  2.5  million 
pounds  of  class  I  milk  products  last  year 
for  resale  under  the  acquired  company's 
labels  or  (2)  purchased  from  this  plant 
more  than  2.5  million  pounds  of  class  I 
milk  products  for  resale  under  the 
buyer's  label.  If  a  company  both  sold  to 
and  purchased  from  the  plant,  use  two 
lines  in  order  to  report  the  sales  and 
purchases  separately. 


Wece  ihs 
Iransac- 

•oos   IM 

Name  and  address  o>  cornpany  ^pSw^zT* 

Purcf^asGs 

trooi  ttie 

ptani 


rv.  For  Each  SMSA  and  other  urban 
area  served  by  the  company  to  be 
acquired,  provide  the  following 
information.  Estimates  of  market  share 
and  rank  in  the  market  should  be  based 
on  volume  in  pounds  of  class  I  milk 
products  sold  last  year. 

A. I 

(name  of  area)  ' 

B.  Company  to  be  acquired: 
Last  year's  sales  of  class  I  milk  products 

in  market  area  (in  thousands  of 

pounds) 

Last  year's  sales  of  class  I  milk  products 

in  market  area  (in  thousands  of 

dollars) 

Estimated  market  share 

Rank 


Mame  and  address 

Esornated 
maniet           Ran* 
share 

(For  each  area,  provide  a  separate  Item  FV  by 
copying  this  page). 

V.  Provide  a  copy  of  each  study, 
survey,  report,  or  analysis  made  during 
the  last  three  years  that  is  in  the 
possession  of  the  company  to  be 
acquired  that  relates  to  the  marketing  of 
class  I  milk  products,  market  shares, 
competition,  competitors,  markets,  or 
potential  for  sales  growth  or  expansion 
into  product  or  geographic  markets,  and 
indicate  (if  not  contained  in  the 
document  itself)  the  date  of  preparation 
and  the  name  and  title  of  person(s]  who 
prepared  each  such  document. 

|FH  Doc  82-naM  Filed  11-15-82.  8.45  imj 
MUJN8  CODE  irSO-OI-M 


UMI 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Betvivioral  Teratology  of  Alcohol 
Solvents;  Open  Meeting 

The  following  meeting  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  will  be  open  to  the  public 
for  observation  and  participation, 
limited  only  by  space  available: 

Date:  Decmeber  1,  1982 

Time:  10:00  a.m.  to  4:00  p.m. 

Place:  Robert  A.  Taft  Laboratories.  4676 
Columbia  Parkway — Room  B38.  Cincinnati, 
Ohio  45226. 

Purpose:  To  review  an  intramural  research 
project  to  evaluate  the  comparative 
reproductive  toxicity  of  industrial  alcohols 
and  acetates.  Pregnant  rats  will  be  exposed 
via  inhalation  to  selected  alcohols  and 
acetates  during  gestation.  Standard 
teratological  endpoints  will  be  evaluated  on 
the  Initial  phase,  and  behavioral  and 
biochemical  indices  m  offspnng  of  exposed 
animals  will  be  utilized  in  the  second  phase. 
Viewpoints  and  suggestions  from  industry, 
organized  labor,  academia.  other  government 
agencies,  and  the  public  are  invited. 

Additional  information  may  be  obtained 
from:  Mr.  Benjamin  K.  Nelson,  Division  of 
Biomedical  and  Behavioral  Science,  National 
Institue  for  occupational  Safety  and  Health, 
Centers  for  Disease  Control,  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45226,  Telephone: 
(5131  684-B383 

Dated:  .November  9,  1982. 
WUliam  H.  Foege, 
Director.  Centers  for  Disease  Control 

ire  nof    42-11.;"t  F.ifd  ll-lS-»(2   S:45  sm| 
WUJNQ  CODE  4160-19-W 


Prees  Operator  Hand  Movement  Study; 
Open  Meeting 

The  following  meeting  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  will  be  open  to  the  public 
for  observation  participation,  limited 
only  by  space  available, 

Date-  .November  JO,  1982. 

TLrr.e;  9:U0  am,  to  12:00  noon. 

Place:  Appalachian  Laboratory  for 
Occupational  Safety  and  Health,  Safety 
Annex  Conference  Room.  S-12U,  944  Chestnut 
Ridge  Road.  Morgantown.  West  Virginia 
26505 

Purpose:  To  discuss  the  research  protocol 
of  a  pr(jject  which  is  to  determine  the  safe 
distance  between  two-hand  actuators  and  the 
point  of  operation  of  power  preses. 
Viewpoints  and  suggestions  from  industry, 
organized  labor,  academia.  other  government 
agencies,  and  the  public  are  invited. 

Additional  information  may  be  obtained 
from:  Mr.  Timothy  Pizatella,  Division  of 


Safety  Research,  National  Institute  for 
Occupational  Safety  and  Health.  Centers  for 
Disease  Control,  944  Chestnut  Ridge  Road. 
Morgantown,  WV  26505.  Telephone:  (304) 
291-4454  or  FTS  923-4454. 

Dated;  November  9. 1982. 
William  H.  Foege. 
Director.  Centers  for  Disease  Control 

[FR  Doc.  82-J1277  Filed  11-15-S2;  8*5  am) 
BfLUMQ  CODE  4160-14-M 


Food  and  Drug  Administration 

[Docket  No.  82N-0125] 

Puerto  Rico  Community  Blood  Center, 
Inc.;  Denial  of  Request  for  Hearing  and 
Revocation  of  U.S.  License  No.  397 

AGENCY:  Food  and  Drug  Administration, 
ACTION:  Notice, 

SUMMARY:  The  Commissioner  of  Food 
and  Drugs  is  denying  a  hearing  and 
revoking  the  establishment  and  product 
licenses  issued  to  Puerto  Rico 
Community  Blood  Center.  Inc..  for  the 
manufacture  of  Whole  Blood  (Human), 
The  licenses  are  revoked  because  an 
FDA  inspection  of  this  firm  from  July  15 
through  August  17, 1981,  revealed 
numerous  deviations  from  applicable 
standards  designed  to  ensure  the  well- 
being  of  blood  donors  and  the  continued 
safety,  purity,  and  potency  of  the 
product,  FDA  concluded  that  the  nature 
and  extent  of  noncompliance  with  the 
applicable  standards  observed  during 
this  inspection  also  demonstrated  a 
failure  of  responsible  personnel  to 
exercise  control  over  the 
establishment's  operations. 
DATE:  This  revocation  is  effective 
November  16, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Hooton,  National  Center  for 
Drugs  and  Biologies  (HFB-620).  Food 
and  Drug  Administration,  8800  Rockville 
Pike,  Bethesda,  MD  20205,  301-443-1306. 
SUPPlfMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  11, 1982  (47  FR 
20192),  FDA  issued  a  notice  of 
opportunity  for  hearing  on  its  intent  to 
revoke  the  establishment  and  product 
licenses  (U.S.  License  No.  397)  issued  to 
Puerto  Rico  Community  Blood  Center, 
Inc.,  1824  Fernandez  Juncos  Ave., 
Santurce,  PR  00909.  for  the  manufacture 
of  Whole  Blood  (Human),  The  proposed 
revocation  was  based  on  the  failure  of 
the  firm  and  its  responsible  management 
to  conform  to  the  applicable  standards 
and  conditions  established  in  its  license 
and  the  requirements  in  Parts  600,  601, 
606.  610.  and  640  (21  CFR  Parts  600,  601. 
606,  610.  and  640)  and  failure  to  comply 
with  §  600.10  (21  CFR  600.10)  in  that  no 
person  exercised  control  over  the 
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establishment  in  matters  relating  to 
compliance  with  the  biologies 
regulations  for  a  significant  period  of 
time.  An  FDA  inspection  of  the  firm 
from  July  15  through  August  17, 1981, 
revealed  numerous  deviations  from  the 
applicable  standards.  On  the  basis  of 
the  1981  inspection.  FDA  suspended  U  S 
establishment  License  No.  397  and  the 
product  hcense  for  Whole  Blood 
(Human)  issued  to  Puerto  Rico 
Community  Blood  Cecter,  In.c  .  and 
provided  the  firm  with  due  notice  of  the 
agency's  i.ntent  to  revoke  its  license  and 
to  issue  a  notice  of  opportunity  for 
hearing. 

The  May  11,  1982  notice  provided  for 
the  firm  to  request  a  hearing  by  June  10. 
1982.  and  to  submit  ^ny  data  justifying  a 
hearing  by  July  12. 1982.  Other 
interested  persons  were  given  until  July 
12,  1982.  to  file  written  comments.  The 
firm  requested  a  hearing  in  a  one 
sentence  letter  to  the  agency  dated  June 
8, 1982.  In  a  letter  issued  to  the  firm 
dated  June  29. 1982,  FD.'Xs  Office  of 
Biologies  advised  the  firm  that  a  hearing 
is  granted  only  on  a  showing  of  a 
substantial  issue  of  fact  and  that,  in 
accordance  with  the  notice  of 
opportunity  for  hearing,  specific  data 
nnd  information  justifying  a  hearing 
must  be  sub.mitted  by  July  12. 1982.  for 
consideration  by  the  agency  in 
determining  whether  there  is  a  genuine 
and  substantial  issue  of  fact  that 
requires  a  hearing.  Copies  of  this 
correspondence,  letters  to  the  firm  from 
FDA  detailing  the  grounds  for 
suspension  and  setting  forth  the  notice 
and  intent  to  revoke  U.S.  License  No. 
397,  and  a  letter  from  the  firm  in 
response  to  the  suspension  are  on  file 
with  the  Dockets  Managem.ent  Branch 
fHF.'\-305),  Food  and  Drug 
Administration.  Rm.  4-62,  SR'K)  Fishers 
Lane,  Rockville.  MD  20857 

The  firm  has  failed  to  submit  any  data 
or  information  to  justify  a  hearing,  as 
required  by  the  May  11.  1982  notice  of 
opportunity  for  hearing  and  as  restated 
in  the  June  29.  1982  letter  from  FDA.  In 
addition,  the  agency  has  not  received 
any  other  letters  from  interested  persons 
on  the  matter.  .Nevertheless.  FDA  has 
reconsidered  the  grounds  for  revocation 
which  included,  but  were  not  limited  to 
the  following  significant  deviations 
found  during  the  1981  inspection; 

1.  For  at  least  the  period  June  18,  1981. 
through  July  22,  1981.  no  person 
exercised  control  of  the  establishment  in 
all  matters  relating  to  compliance  with 
the  provisions  of  21  CFR  600.10(a). 

2.  Records  were  not  made  of  each  step 
in  the  collection,  processing,  storage, 
and  distribution  of  each  unit  of  blood 
and  blood  components  so  that  all  steps 


could  be  cleariy  traced  (21  CFR 
606.160(a)(1));  for  example: 

a.  Many  donor  records  for  units 
collected  between  June  18  and  July  22, 
1981,  lacked,  among  other  things, 
medical  histories,  vital  signs,  dates  of 
cf'ilection,  and/or  hemoglobin 
determinations  (21  CFR  606-160(b){l)): 

b.  Processing  records  for  units  BA 
56791  through  BA.S6861  lacked  results  of 
ABO  and  Rh  blood  group  tests  (21  CFR 
606160fb)(2)(i)); 

c.  Although  biood  components  were 
prepared  and  distributed  there  were  no 
records  of  component  preparation. 
inciiiding  relevant  dates  and  times  (21 
CFRr>06.160(b){2)(i)); 

d.  There  were  no  records  available  of 
tests  for  the  presence  of  the  hepatitis  B 
surface  antigen  (HBsAg)  for  units 
BA56768  through  56777  and  BA56805 
through  56861  (21  CFR  606.160(b)(2)(i)): 

e.  Distribution  records  were 
incomplete  or  inaccurate  (21  CFR 
606.160(bK3));  and 

f.  Compatability  test/distribution 
records  often  contained  several  different 
collections  and/or  expiration  dates  for 
the  same  unit  (21  CFR  fJ06.160(a)(l)). 

3.  Units  of  Whole  Blood  (.Human) 
collected  in  anticoagulant  citrate 
phosphate  dextrose  solution  (CPD)  were 
labeled  with  expiration  dates  well  in 
excess  of  21  days,  some  as  much  as  35 
days:  and  at  least  one  unit  collected  in 
CPD  was  relabeled  with  collection  and 
expiration  dates  different  from  those  on 
the  original  label  (21  CFR  606.120(b)(5) 
and  610.53(aJ). 

Further  grounds  are  set  fourth  in  the 
letters  to  the  firm  that  are  on  file  in 
FDA's  Docket  Manage.ment  Branch. 

Upon  completion  of  a  review  of  all 
relevant  information.  FDA  concludes 
that  these  actions  by  Puerto  Rico 
Community  Blood  Center,  Inc.,  present 
an  unreasonable  hazard  to  the  health  of 
donors  and  recipients  of  whole  blood 
collected  at  establishment.  Further, 
these  actions  also  demonstrate  a  failure 
of  responsible  personnel  to  exercise 
control  over  'he  establishment's 
operations.  FDA  is  not  aware  of  any 
new  data  or  information  to  justify  a 
delav  in  the  revocation  of  U.S.  License 
No.  397, 

Therefore,  under  the  Public  Health 
Service  Act  (sec.  351,  58  Stat.  702  as 
amended  (42  U,S.C.  262))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  the 
request  for  a  hearing  is  denied,  and  the 
establishment  and  product  licenses  (US 
License  No.  397)  issued  to  Puerto  Rico 
community  Blood  Center,  Inc..  are 
hereby  revoked. 

This  notice  is  issued  under  21  CFR 
601.8. 


Dated;  November  5,  1982.  * 

Mark  Novitcfa. 

Acting  Commissioner  of  Food  and  Drugs. 

'.yy  n..t  tn^wn  pued  ii-ii-at  64s  .r, 

BIUJNG  CODE  4«60-01-«i 

Request  for  Nominations  for  a 
Representative  of  industry  Interests 
on  a  Public  Advisory  Panel 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


SUMMARY:  The  Food  and  Drug 
.\amir.istration  (FDA)  is  requesting 
nominations  for  an  industry 
representative  to  serve  on  the  Ear.  Nose, 
and  Throat  Device  Section  of  the 
Ophthahnic;  Ear.  Nose,  and  Throat  and 
Dental  Devices  Panel  of  the  National 
Center  for  Devices  and  Radiological 
Health.  FDA  has  a  special  interest  in 
ensuring  that  women,  minority  groups, 
the  physically  handicapped,  and  small 
businesses  are  adequately  represented 
on  advisory  committees  and.  therefore, 
extends  particular  encouragement  to 
nominations  for  appropriately  qualified 
female,  minority,  and  physically 
handicapped  candidates,  and 
nominations  from  small  businesses  that 
manufacture  medical  devices  subject  to 
the  regulations. 

DATE:  Nominations  should  be  received 
bv  Jflni<ar>'  30,  1983. 

ADDRESS:  All  nominations  and  curricula 
vitae  must  be  submitted  in  writing  to 
Kay  A.  Levin.  National  Center  for 
Devices  and  Radiological  Health  (HFK- 
50).  Food  and  Drug  Administration.  8757 
Georgia  Ave,,  Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ka>  A.  Levin,  Natioaai  Center  for 
Devices  and  Radiological  Health  (HFK- 
50).  Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring.  MD  20910, 
301-427-7172. 

SUPPLEMENTARY  INFORMATION:  FDA  is 

requesting  ncmmations  ior  a  niember 
representing  industry  interests  for  the 
Ear,  Nose,  and  Throat  Device  Section  of 
the  Ophthalmic:  Ear,  Nose,  and  Throat 
and  Dental  Devices  Panel. 

The  functions  of  the  medical  devices 
section  are  to;  |1]  Review  and  evaluate 
available  data  concerning  the  safety  and 
effectiveness  of  devices  currently  in  use, 
(2)  advise  the  Commissioner  of  Food 
and  Drugs  regarding  recommended 
classification  of  these  devices  into  one 
of  three  regulatory  categories.  (3) 
recommend  the  assignment  of  a  priority 
for  the  application  of  regulatory 
requirements  for  devices  classified  in 
the  standards  or  premarket  approval 
category,  (4)  advise  on  any  possible 
risks  to  health  associated  with  the  use  of 
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devices,  (5)  advise  on  formulation  of 
product  development  protocols  and 
review  premarket  approval  applications 
for  those  devices  classified  in  the 
premarket  approval  category.  (6)  review 
classiHcation  of  devices  to  recommend 
changes  in  classification  as  appropriate, 
[7]  recommend  exemption  to  certain 
devices  from  the  application  of  portions 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act),  (8)  advise  on  the  necessity 
to  ban  a  device;  and  (9)  respond  to 
requests  from  the  agency  to  review  and 
make  recommendations  on  specific 
issues  or  problems  concerning  the  safety 
and  effectiveness  of  devices. 

Industry  Representation 

Section  513  of  the  act  (21  U.S.C.  360c| 
provides  that  each  medical  device  panel 
include  as  a  member  one  representative 
of  interests  of  the  device  manufacturing 
industry.  Each  section  wiii  also  have  a 
representative  of  industry  interests.  This 
representative  wul  be  a  nonvoting 
member. 

Nonunation  Procedure 

Any  organization  in  the  medical 
device  manufacturing  mdustry 
("industry  interests")  wishmg  to 
participate  in  the  selection  of  an 
appropriate  member  of  a  particular 
committee,  panel,  or  section  may 
nominate  one  or  more  quahfieiJ  ptsrsons 
to  represent  industry  interests.  Persons 
who  nominate  themselves  as  industrial 
representatives  will  be  considered  but 
will  not  participate  in  the  selection 
process.  Therefore,  it  is  recommended 
that  all  nominations  br^  made  by  an 
organization  or  firm.  .\'ominations  shall 
include  a  complete  curriculum  vitae  of 
each  nominee  and  shall  state  that  the 
nominee  is  awnre  of  the  nomination  and 
is  willing  to  serve  as  a  member  The 
term  of  office  is  3  years. 

Selection  Procedure 

A  letter  wiil  be  sent  to  each 
organization  or  firm  that  has  made  a 
nomination,  and  to  those  organizations 
or  firms  indicating  an  interest  in 
participating  m  the  selection  process, 
together  with  a  complete  list  of  all  such 
organizations,  firms,  and  nominees  This 
letter  will  state  that  it  is  the 
responsibility  of  each  nominator  to 
consult  with  the  others  in  selecting  a 
single  member  representing  industry 
interests  for  the  section  to  present  to 
FDA  within  60  days  after  receipt  of  the 
letter. 

This  notice  is  issued  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463, 
86  Stat.  770-776  (5  U.S.C.  App.  I))  and  21 
CFR  Part  14,  relating  to  advisory 
committees. 


Dated:  November  8. 1982. 
William  F.  Randolph, 

Acting  Associctp  Commissioner  for 
Regulatory  A  ffatrs. 

IFH  0<JC   92-313S(!  Filed  1 1    15-82;  8:45  am | 
BILLING  CODE  416<M)1-M 

[Docket  No.  82P-03481 

Tomato  Juice  Deviating  From  Identity 
Standard;  Temporary  Permit  for 
Market  Testing 

agency:  Food  and  Dru>^  Administration 
action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  FiuntWessun  F'oods,  Inc.,  to  market 
test  tomato  |Uice  horn  concentrate.  The 
product  will  not  be  seasoned  with  the 
optional  ingredient  salt  and  the 
statement  "No  salt  added  '  will  appear 
on  the  principal  display  panel  of  the 
label.  The  purpose  of  this  temporary 
permit  is  to  permit  the  applicant  to 
measure  consumer  acceptance  of  the 
food 

DATES:  This  permit  is  effective  for  15 
months,  beginning  on  them  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  February  14,  19H.i  However,  the 
permit  may  termincMe  sooner,  depending 
upon  the  fimi  action  on  FDA  s  proposal 
to  amend  the  standard  of  identity  for 
tomato  juice  published  in  the  Federal 
Register  of  May  9,  19"R  (43  FR  19864)   if 
the  proposal  is  affirmed,  the  permit  will 
terminate  on  the  effective  da'.e  of  the 
final  regulation.  If  the  proposal  is 
rejected,  the  permit  will  expire  30  days 
after  the  negative  rulinyz  on  the  proposal. 
FOR  FURTHER  INFORMATION  CONTACT: 
F.  Leo  KHuffman,  Bureau  of  Foods  (HFT- 
214),  Food  and  Drug  Administration.  200 
C  St.  SW.,  Washington,  DC  20204.  202- 
245-1164 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  §  13017  (21  CFR 
130.17)  concerning  temporary  permits  to 
facilitate  market  testing  of  fnijds 
de\  iating  from  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  .^ct  (21  U  S  C.  341),  notice 
is  given  that  a  temporary  permit  has 
been  issued  'o  Hiint-W'psson  Foods,  Inc. 

The  permit  covers  limited  interstate 
marketiny  tests  of  tomato  juice  that 
deviates  from  the  st.indard  of  identity 
prescribed  for  tomato  juice  under  21 
CFR  156  145  The  product  is  prepared 
from  iorriHto  paste  that  complies  with 
the  requirements  of  §  155.191(a)(1)  (21 
CFR  155.191(a)(1)).  The  finished  product 
contains  not  less  than  5.5  percent 


tomato  soluble  solids  and  a  maximum 
sodium  content  of  15  milligrams  per  6- 
ounce  serving.  The  permit  provides  for 
the  temporary  marketing  of  105,000 
cases  of  12  46-ounce  cans  of  the  product 
to  be  distributed  in  all  50  of  the  United 
States, 

The  test  product  is  to  be  packed  at 
one  or  more  of  the  Hunt-Wesson  Foods, 
Inc  ,  plants  located  in  Davis,  CA  95616, 
Oakdale,  CA  95361.  and  Perrysburg,  OH 
43551-0450. 

The  principal  display  panel  of  the 
label  states  the  product's  name  as 
"tomato  juice  from  concentrate."  Each  of 
the  ingredients  »»ed  is  stated  on  the 
label  as  required  by  the  applicable 
sections  of  21  CFR  Part  101,  except  that 
the  tomato  ingredient  complying  with 
the  requirements  of  §  155.191i<a)(l)  is 
declared  as  "tomato  concentrate  '  In 
order  to  adequately  notify  consumers  of 
the  taste  difference  from  salted  tomrito 
juice  from  concentrate,  the  statement 
"No  salt  added  '  is  printed  on  the 
principal  display  panel.  I'he  sodium 
content  is  declared  in  accordance  with 
21  CFR  105  69.  This  permit  is  effective 
for  15  months,  beginning  on  the  date  the 
food  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
no  later  than  February  14,  1983. 
However,  the  permit  may  terminate 
sooner,  depending  upon  the  final  action 
on  FDA's  proposal  to  amend  the 
standard  of  identity  for  tomato  juice 
pubhshed  m  the  Federal  Register  of  May 
9.  1978.  If  the  proposal  is  affirmed,  ihe 
permit  will  terminate  on  the  effective 
date  of  the  final  regulation.  If  the 
prcjposal  is  rejected,  the  permit  will 
expire  30  days  after  the  negative  tiding 
on  the  proposal. 

Dated:  No. timber  8.  1982. 
William  F.  Randolph, 

Artip ;  AiSi'i  .v-.'p  C  mmissioner for 
Hegululory  A  ffa,rs. 

|FK  n.>c   82-S12IW  Filed  lM5-rt2:  M4S  «ni| 
BILLING  CODE  41«0-01-M 


Office  of  Human  Development 
Services 

President's  Committee  on  Mental 
Retardation;  Meeting 

program:  Quarterly  Full  Committee 

Meeting 

TIMES  AND  DATES:  December  1.  1982 

from  9:00  am  to  5:00  pm:  December  2, 

1982  from  9:00  am  to  5:00  pm:  December 

3,  1982  from  9:00  to  3:30  pm. 

PLACE:  December  1,  Executive  Office 
Building,  Washington,  D.C.  from  9:00  am 
to  12:00  pm.  Site  visits  from  1:00  pm  to 
5:00  pm,  December  2,  3,  the  L'Enfant 
Plaza  Hotel,  Washington,  D.C. 


IJMI 


Federal  Register  /  Vol    47.  \u.  AZl   I  Tuesci^v.  November  18.  1982  /  Notices 


51629 


STATUS;  The  December  1  portion  of  the 
meeting  will  be  closed  to  (he  public.  The 
December  2  and  3  portions   if  the 
meeting  are  open  to  the  pubuc.  advance 
registration  is  not  necessary.  An 
interpreter  for  the  deaf  will  be  available 
upon  advance  reqiif-sts   .^11  locations  are 
barrier  free. 

MATTERS  TO  BE  COf«5IOEREO:  Portiufi-. 
Open  to  the  Public. 

1.  Discussions  with  Administration 
Officials  on  issues  concerning  men*- 1 
retardation  and  PCMR  goais  and 
objectives  iOa^  2; 

2  Panel  a'scussiT.s  on  critical  issues 
as  seen  by  private  sector  voluntary 
organization.  (Day  2) 

3.  PCMR  Work  Group  Sessions.  Full 
Ci'izensh'p  Family  and  Community 
Services,  Prevention,  Public  Information 
and  Education,  and  Systems 
Simplification  a-d  Coordination.  (Day  2) 

4.  Resolutions.  Recommendations,  and 
Plans  tor  1»83  (Day  3) 

Portions  Closed  to  the  Public: 

1.  Sweanng-In  Ceremony  for  Mr- 
Vincent  Gray,  twenty  first  member  of 
^he  Committee.  (Day  1) 

2.  Com.Tients  and  Discussions  by 
Secretary  R  c^^ard  Schweiker.  (Day  1) 

3.  Site  vists  fn  selected  regional 
programs  [  Day  1) 

CONTACT  PERSON  FOfl  M03E 
iiMf'ORMATiON:  D:.  George  U 
Bauthilet  ROB  No,  J.  Room  4U25.  7th 
and  D  Streets,  S  W  ,  Washington,  D.C. 
20201.  (202)  245-76:34. 

Daifj:  November  1. 1982 
f  red  (,  Krautrti, 

Exfcuti  ve  Di  -ector. 

|f"R  Doc.  aJ-31333  Piled  11-16-84  »-4S  .-.mt 
m.UHQ  CODE  413&-C1-M 


DEPARTMENT  OF  THE  iNTEfi(OR 

Bureau  of  Indian  Affairs 

Uintah  Indian  Irrigation  Project,  ii%at\; 
Annual  Operation  and  Maintenance 
Charges 

Ncivember  2.  198^.  ' 

AGENCY:  Bureau  of  Indian  Affairs. 
Interior. 

ACTION:  General  notice:  conection. 

SUMMARY:  This  document  corrects  a 
General  Notice  pubhshed  m  the  Federal 
Register  on  Friday.  February  19,  1982, 
(47  FR  7504),  This  action  corrects  a 
typographical  error  and  adds  a  phrase  m 
Part  1,  Basic  Water  Charges, 

1.  Basic  Water  Charges.  Pursuant  to 
the  provisions  of  the  Acts  of  June  21, 
1906  (34  Stat,  375),  and  March  7,  1928  (45 
Stat.  210,  25  U,S,C.  385),  the 
reimbursable  costs  expended  in  the 
operation  and  maintenance  of  the 


Uintah  Indian  [rronXnm  Project,  Utaii 
are  apportioned  on  a  per  acre  basis 
against  the  irrigable  lands  of  all  units  of 
the  project.  For  the  calendar  year  1982 
and  each  succeeding  year  unless 
changed  by  further  general  notice,  there 
shall  be  collected  for  each  acre  of 
irrigable  land  to  which  water  can  be 
delivered  from  the  constructed  works,  a 
uniform  basic  charge  of  $8,50  per  acre 
per  annum.  This  shall  entitle  the  land  for 
which  payment  is  made  to  receive  a 
duty  of  water  in  accordance  with 
§  I71.6ld)  of  Part  171.  Subchapter  H.  25 
CFR,  where  not  otherwise  established 
by  contract.  No  bill  shall  be  rendered  for 
les.s  than  $10  00 

!FO«  PJRTHER  INFORMATION  CONTACT 

Thomas  Neumann,  Bureau  of  Indian 
Affairs.  Phoenix  Area  Office.  Phoenix. 
Arizona  85011.  telephone  number  (FTS 
261-2285:  COM-602-24 1-2285). 

Kennelh  Smith. 

Assistant  Secretary.  Indian  Affairs. 

[nt  Doc.  8Z-31(M5  Filed  It-lS-Sr  a4S  ami 
BtlXlNQ  COOE  43ra-(»-M 


Miine.'-ais  Wanagenient  Se'^vioe 

Oii  aid  Gas  aod  Suiphur  Operabons  in 

(the  Outer  Contmentai  Shelf 

AGEMCY;  Minerals  Management  Service, 

ACTION,  '\otlce  of  the  receipt  of  a 
proposed  development  and  produchon 
plan. 

SUMMARY:  Notice  is  hereby  given  that 
Texaco  U.S.A.  has  submitted  a 
Development  and  Production  Plan 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS  0310.  Blocks  212 
and  221.  South  Marsh  Inland  Area, 
offshore  Louisana. 

The  purpose  of  this  Notice  is  to  inform 
the  public,  pursuant  'o  section  25  of  the 
OCS  lands  Act  Amendments  of  1978. 
that  the  Minerals  Management  Service 
is  considering  approval  of  ;!.e  Pian  and 
that  it  is  available  for  public  review  at 
the  office  of  the  Minerals  Manager,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  33C1  North 
Causeway  Bl\d    Room  147.  S'etairie, 
Lou'is'.rfna  7002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Minerals  Management  Serv.ce,  t\ibiii 
Records,  Room  147,  open  weekdays  9 
a.m.  to  3:30  p.m.,  3301  North  Causeway 
Blvd.  Metairie,  Louisiana  70002,  Phrr-c 
(504)  837-4720,  E.\t.  226, 

SUPPLEMENTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 


contained  m  Ot-.e'    priient  And 
Production  Pl.in:i  ,-v  ,i:;ab!e  »(i  affcrted 
States.  e,\ecuti\t^s  of  affrrteo  l^i  tii 
governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  a  revised 
§  250.34  of  Tide  30  of  the  Code  of 
Federal  regulations. 

November  8,  1982. 

|ohn  L.  Rankin. 

Acting  Minerals  Manager  Gulf  of  Mexico 
OCS  Region. 

IfR  Doc  82-31344  Filed  11-tS-S2:  Se4$  amj 
eUJNO  COOE  431»-31-« 


DEPARTMENT  OF  THE  INTEPtOR 
National  Park  Service 

Ha'jonai  Register  of  Historic  Places 
Notification  of  Pending  Nomination* 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
November  5, 1982.  Pursuant  to  §  60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  imder  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  U.S,  Department  of  the  Interior, 
Washington.  D.C.  20243.  Written 
comments  should  be  submitted  by 
December  1, 1962. 
Carol  D.  ShuU. 
Ch  'efo  '  Reeistnjiu  >n.  National  Register. 

CONNECriCoT 

Litchfield  County 

New  Milford,  Halpine.  J.  S„  Tobacco 
Warehouse.  West  and  Mill  Sts. 

New  Haven  County 

Ansonia,  Upper  Main  Street  Historic  District. 
36-loa  85-117  Main  SL 

LOUISIANA 
Aoso.'.'c  fansh 

[ena  vicinity.  White  Sulphur  Springs,  SW  of 
(ana  on  LA  8 

MARYLAND 
Allegany  County 

Frostburg,  Hocking  House.  144  E.  Main  St, 
Baltimore  (Independent  City),  Brown.  Alex. 

Building,  135  E.  Baltimore  St. 
Baltimore  (Independent  City),  Garrett 

Building.  233-239  Redwood  St. 
Baltimure  (Independent  City),  Lord  Baltimore 

Hotel.  20  West  St. 

Frederick  County 

Frrderick.  .Matter  /ohn  C.  House.  ICXW 
Mottcr  Asp 
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Harford  County 

Bel  Air  vicinity.  Tudor  Hall.  NE  of  Bel  Air  on 
Tudor  Lane  (Boundary  decrease) 

MICHIGAN 

Wayne  County 

Detroit,  Eastslde  Historic  Cemetery  District, 

Bounded  by  EUmwood  and  Mt.  Elliott  Aves., 

Lafayette  and  Waterloo  Sts. 
DetToH.  Sacred  Heart  Seminary:  2701  W, 

Chicago  Blvd 
Detroit.  St  Bonaventure  Monastery.  1740  Mt. 

Elliott  Ave. 
Detroit,  St.  Josapha'.'s  Roman  Catholic 

Church  Complex.  715  E.  Canfield  .Ave, 
Detroit.  Viroi.-io  Perk  Historic  District,  Both 

sides  of  Virgin'a  Park  from  Woodward 

Ave,  to  ]n'r;-,  l.od.oM  ServiLe  Dr. 

MISSISSIPPI 

Noxubee  County  1 

Macon.  YctfiFlura  House.  100  N,  Wdvne  St, 
Shuqualak.  Fiora  House.  Une  St 

MONTANA 

Park  County 

Livingston  vicinirv  Sixty  Th'-fe  Ranch 

NORTH  CAROLINA 

.■Mexander  County 

Hiddenife.  Lucas  Mansion.  Church  St. 

Bertie  County 

Republican  vicinity,  King-Freeman-Spei^ht 
House.  W  of  Republican  on  NC  308 

Dare  County  ' 

Manteo.  Meekins.  Theodore  5 ,  House.  319 
Sir  Walter  Raleigh  St. 

Surry  County 

Oak  Grove  vicinity.  Haystack  Farm.  S  of  Oak 
Grove  on  SR  1480 

OHIO  I 

Columbiana  County  \ 

Salem.  Salem  China  Company,  1000  S. 
Broadway 

Cuyahoga  County  I 

Cleveland,  Cleveland  Home  for  Aged  Colored 

People  (Black  History  TRJ,  4807  Cedar 

Ave.  • 
Cleveland,  House  o*'  Wills  (Black  History 

TRJ,  2491  E.  55th  St. 
Cleveland,  Karamu  House  I  Black  History 

TR).  2355  E.  89th  St. 
Oeveland,  Morgan.  Garrett.  House  /Black 

History  TBI.  5202  Harlem  Ave 
Cleveland.  Shiloh  Baptish  Church  (Black 

History  TRJ.  5500  Scovill  Ave, 
Cleveland.  St.  Johns  ,4.V/£  Church  (Black 

History  TRJ,  2261  E.  40th  St. 

Delaware  County 

Delaware.  Sandusky  Street  Historic  District. 
44  S.  to  92  N.  Sandusky,  48  E.  to  31  W 
Winter,  and  9  E.  to  17  W  Willian 

Franklin  County 

Columbus.  Great  Southern  Hotel  and 

Theatre.  S.  High  and  E.  Main  Sts. 
Columbus.  Schlee-Kemmler  Building,  328  S. 

High  St. 


Hamilton  County 

Cincinnati,  Krumberg.  Theodore.  Building. 
1201  Main  St. 

Miami  County 

Piqua.  .African  Jackson  Cemetery.  N  of  Piqua 
un  Zimmerlin  Rd. 

Montgomery  County 

Davton.  Commercial  Building.  44  S.  Ludlow 

St. 

Muskingum  County 

.Adamsville  vicinity.  St.  Matthews  Protestant 

Fpiscopal  Church 
Zanpsville,  St  John's  Lutheran  Church. 
Market  and  N.  7th  Sis. 

Noble  County 

Harrietsville,  St  Henry  Roman  Catholic 
Church  and  Rectory.  36573  Cointy  Rd.  47 

Stark  County 

Wilmot  vicinity,  SerqueL  Emanuel  and 
Frederick  Farm.  N  of  Wilmot  at  14091 
Stoneford 

TENNESSEE 

Knox  County 

Knoxville.  Old  Knox  ville  City  Hall 
(Tennessee  School  for  the  Deaf  J.  Summit 
Hill  Dr 

TEXAS 

Hale  County 

Plainview.  Plainview  Commercial  Historic 
District.  Roughly  bounded  by  E,  4th. 
Austin.  E.  9th.  and  Ash  Sts,  (both  sides) 

WISCONSIN 

Dane  County 

Madison.  Cniverslty  Heii^hts  Historic 
District  Roughly  bounded  by  Regent. 
Allen.  Lathrop  Sts.  and  Kendall  Ave.,  (both 
sides] 

Outagamie  County 

Appleton.  College  Avenue  Historic  District. 
215  W  to  109  E.,  and  110  W.  to  102  E. 
Collfge  Ave,:  106-114  N  Onida  St. 

WYOMING 

Pc-k  County 

Mammoth  Hot  Springs  vicinity,  Lamar 
Bu^alo  Ranch  (Yellowstone  National  Park 
.V//L4/,  E  of  Mammoth  Hot  Spnngs  on 
Northeast  Entrance  Rd 

;FR  Dm.  HJ-i!190  Filnd  11-15-A2,  8  4S  ,im| 
BILLING  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

Handling  of  Insurance  Rttngs 

agency:  Interstate  Commerce 

Commission. 

action:  Notice. 


SUMMARY:  Maintenance  of  the 
Commission's  Carrier  Security  and 
Process  Agents  Records  System  has 
been  contracted  to  Equipment 


Interchange  Association,  4860  Kenmore 
Avenue,  Suite  420,  Alexandria,  Virginia 
22304.  Effective  November  8. 1982,  all 
current  insurance  records  filed  in 
accordance  with  49  U.S.C.  10927  and  49 
CFR  Part  1043  will  be  transferred  to 
Equipment  Interchange  Association. 
Public  inquiries  concerning  insurance 
coverage  for  a  specific  motor  carrier, 
freight  forwarder,  or  broker,  or 
concerning  their  designated  agent  to 
accept  service  of  process  should  be 
made  to  703-823-5986  or  823-0927  or  in 
writing  to  the  above  address. 

Certificates  of  insurance,  broker 
bonds,  notices  of  security  cancellation 
and  designation  of  agent  filings  should 
continue  to  be  submitted  to  the 
Insurance  Branch.  Interstate  Commerce 
Commission,  Washington,  D.C.  20423. 

This  notice  supersedes  a  prior  notice 
under  the  title  published  at  47  FR  43799 
October  4, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  C.  Fernandez,  202-275-7591. 

EFFECTIVE  DATE:  November  8.  1982. 
DATED:  November  4.  1982. 

By  the  Commission.  Reese  H.  Taylor,  |r. 

Chairman. 

Agatha  L.  Mergenovich, 

Secretary 

Ih'K  U.ii    a::  ,(124!  Kil.'d  n-15-H2;  ««am| 

BILLING  COOe  703S-01-M 


Motor  Carriers;  Finance  Applications; 
Decision-Notice 

The  following  applications,  filed  on  or 
after  July  3.  1980.  seek  approval  to 
consolidate,  purchase,  merge,  lease 
operating  rights  and  properties,  or 
acquire  control  of  motor  carriers 
pursuant  to  49  U.S.C.  11343  or  11344. 
Also,  applications  directly  related  to 
these  motor  finance  applications  (such 
as  conversions,  gateway  eliminations, 
and  securities  issuances)  may  be 
involved. 

The  applications  are  governed  by 
Special  Rule  240  of  the  Commission's 
Rules  of  Practice  (49  CFR  1100.240).  See 
Ex  Parte  55  (Sub-No.  44),  Rules 
Governing  Applications  Filed  By  Motor 
Carriers  Under  49  U.S.C.  11344  and 
11349.  363  I.C.C.  740  fl981).  These  rules 
provide  among  other  things,  that 
opposition  to  the  granting  of  an 
application  must  be  filed  with  the 
Commission  in  the  form  of  verified 
statements  within  45  days  after  the  date 
of  notice  of  filing  of  the  application  is 
published  in  the  Federal  Register. 
Failure  seasonably  to  oppose  will  be 
construed  as  a  waiver  of  opposition  and 
participation  in  the  proceeding.  If  the 
protest  includes  a  request  for  oral 
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hearing,  the  request  shall  meet  the 
requirements  of  Rule  242  of  the  special 
rules  and  shall  include  the  certification 
required. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.241.  A  copy  of  any 
application,  together  with  applicant's 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  applicant  of  $10.00,  in 
accordance  with  49  CFR  1100.241(d). 

Amendments  to  the  request  for 
authority  will  rot  be  accepted  aHer  the 
dale  of  this  publication.  However,  the 
Commission  may  modify  the  operating 
authority  involved  in  the  application  to 
conform  to  the  Commission's  policy  of 
simplifying  grants  of  operating  authority 

We  find,  with  the  exception  of  those 
applications  involving  impediments  (e.g.. 
jurisdictional  problems,  unresolved 
fitness  questions,  questions  involving 
possible  unlawful  control,  or  improper 
divisions  of  operating  rights)  that  each 
applicant  has  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  U.S.C.  11301.  11302. 
11343,  11344,  and  11349,  and  with  the 
Commission's  rules  and  regulations,  that 
the  proposed  transaction  should  be 
ai;thorized  as  stated  below.  Except 
where  specifically  noted  this  decision  is 
nalther  a  major  Federal  action 
significantly  affecting  the  quality  cf  the 
human  environment  nor  does  it  appear 
to  qualify  as  a  major  regulatory  aiUion 
under  the  Energy  Policy  and 
Conservation  Act  of  1975. 

{n  the  absence  of  legally  sufficient 
protests  as  to  the  finance  applicition  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or.  if  the  application  la'ei- 
be<:omes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  app'.iceaori 
involves  im.pediments)  upon  comphdni.c' 
with  certain  requirements  which  will  W. 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice.  To 
the  extent  that  the  authority  sought 
below  may  duplicate  an  applicants 
existing  authority,  the  duplication  shall 
not  be  construed  as  conferring  mor^! 
than  a  single  operating  right 

Applicant(s)  must  comply  with  all         ^ 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  tinie 
period  specified  in  the  notice  of 
effectiveness  of  this  decision -notice,  or 
the  application  of  a  non-complytng 
applicant  shall  stand  denied. 

DHted:  November  9.  ltf«2. 


By  the  Commission,  Heber  P.  Hdrdy 
Ui.'^ector.  Office  of  Proceedings 
Agatha  L  Mer^novich, 
Secretary 

MC-F-14980,  filed  October  19.  1982. 
GRA.N'D  ISLAND  CONTRACT 
CARRIERS,  INC.  (Grand  Island)  (P.O. 
Box  2078.  Grand  Island,  NE  68801)— 
Purchase  (Portion)  ECKLEY  TRUCKING 
INC..  (Eckley)  (P  O  Box  156.  Mead.  NE 
68041)  Grand  Island  seeks  to  purchase 
Eckleys'  Certificate  No.  MC-5227  (Sub- 
No.  68)  which  authorizes  the 
transportation  of  pumps,  acces.sones 
and  parts  for  pumps,  and  mdtpri<ils  unci 
supplies  used  in  the  manufacture  of 
punps  radially  between  points  in 
S^nduS  Caub,  NE,  and  points  in  the  US 
(except  HI)  and  that  portion  of 
Cert;fR.ate  No.  MC-5227  (Sub-No.  78] 
ivhich  authorizes  the  transportation  of 
metal  products  and  rubber  and  plastic 
products  between  points  in  NE,  on  the 
one  hand,  and  poir.ts  in  the  U.S.  Grand 
Lsltind  is  •.vholiy-ovNTied  by  Chii^f 
Industries.  Inc..  which  joined  in  this 
application.  Grand  Island  operates 
under  authority  contained  in  No.  MC- 
129806.  Representatives:  Jack  Shultz. 
P  O  Box  82028  Lincoln.  NE  68501:  A.  J. 
Swanson.  P.O.  Box  1103,  Sioux  F«!ls.  SD 
57101.  Condition:  Virgil  Eihusen  owns 
41.7  percent  of  the  stock  of  Chief 
Industries.  Ina.  and  is  president  and  a 
director  of  that  company.  As  such,  he 
has  the  power  to  control  'he  company 
and  must  join  in  as  a  party  seeking  to 
control  the  involved  operating  rights 
through  the  transaction.  Although  Mr. 
Eihusen  signed  the  application  on  behalf 
of  Chief  Industries.  Inc  .  as  its  president, 
he  has  not  signed  in  his  own  right  as 
controlling  party  Therefore,  as  a 
condition  to  cur  approval  he  must  do 
so. 

Note. — A  TA  appplioation  has  been  filed 

MC-F-14981.  filed  October  20, 1982. 
ACTION  DELIVERY.  INC.  (Delivery) 
(1201  Cantrell-Sansom.  Fort  Worth,  TX 
761311— purchase— ACTION  DELIVERY 
SERVICE.  INC  (Service)  12401  .Marshall 
Duve,  Grand  Prairie.  TX  75051). 
Representative:  Ralph  W.  Puiiey.  Jr., 
5944  Luiher  Lane,  Dallas,  TX  75223.  for 
transferee   William  Brackett.  623  South 
Henderson  Street.  Fort  Worth.  TX  76104. 
for  tr-tnsteror.  Delivery  seeks  authority 
to  purchase  the  interstate  operating 
rights  of  Service  Colonial  Rpfnger;»t«i 
Transportation,  Inc..  th**  solr 
stockholder  cf  Delivery  sreks  authontv 
to  bcquire  control  of  said  rij^hts 
transaction.  Delivery  is  purchasing  the 
interstate  operating  rights  held  by 
Serv'ce  in  Certificate  Nos.  MC-141HB5 
(Sub  No.  ^F).  authorizing  the 
tx.msportation  of  agricultural  chemicals. 
m  containers,  from  the  facilities  of 


Sellers  Chemical  Co..  at  Haraham.  U\. 
to  points  in  CA.  CO.  GA.  lA.  MI.  NJ,  TX, 
and  W.^,  and  .MC-141865  (Sub-No.  11) 
authorizing  the  transportation  of  f^tuh 
conmiodities  as  are  dealt  in  or  used  by 
home  products  distributors  of  Amway 
Corporation,  at  Des  Moines,  L'^.  on  the 
one  hand.  and.  on  the  other,  points  in 
the  U,S,,  and  in  Permits  Nos  .MC-141865 
(Sub-No,  1)  authorizing  the 
transportation  of  such  merchandise  as  it 
dealt  in  by  home  products  distributors 
from  the  warehouse  and  storage 
facilities  of  Amway  Corp  ,  located  aror 
near  Arlington.  T  X.  to  points  in  AR.  CO, 
KS,  LA,  MO.  NM.  and  OK.  under 
continuing  contract,  or  contracts,  with 
Amway  Corp.,  of  Ada.  MI.:  MC-141865 
(Sub-No.  3)  authorizing  the 
transportation  of  such  commodities  as 
are  dealt  by  home  products  distributors, 
from  the  facilities  of  Amway 
Corporation,  located  at  Arlington.  TX,  to 
points  in  L\.  MT.  NE.  NO.  SD.  and  WY. 
under  continuing  contract  or  contracts 
with  Amway  Corporation;  MC-141865 
(Sub-No.  4F)  authorizing  the 
transportation  of  glassware  and  glass 
containers,  and  enclosures  for 
glassware  and  glass  containers  (1)  from 
the  facilities  of  Barflett-Collins 
Company  at  or  near  Sapulpa.  OK.  to 
points  in  TX,  KS.  AR,  MO.  LA.  LN.  and 
CO  under  continuing  contract(s)  with 
Bartlett-CoUins  Company:  of  Sapulpa, 
OK;  (2)  from  the  facilities  of  Ball 
Corporation  at  or  near  Okmulgee.  OK  to 
points  in  AR.  LA,  and  TX  under 
continuing  contract(s)  with  Ball 
Corporation:  of  Muncie,  IN;  (3)  from  the 
facilities  of  Midland  Glass  Company. 
Inc.,  at  or  near  Henryetta,  OK.  to  points 
in  TX.  IN.  IL  and  L\  under  continuing 
contract(s)  with  Midland  Glass 
Company.  Inc.;  of  Cliffwood.  NJ,  and  (4) 
froTn  the  facilities  of  Kerr  Glass 
Company  at  or  near  Sand  Spnngs,  OK, 
to  points  in  KS.  LA.  and  TX  under 
continuing  contract(s)  with  Kerr  Class 
Company,  of  Sand  Springs.  OK:  MC- 
141866  (Sub-No.  5F)  authorizing  the 
transportation  of  such  commodities  as 
are  dealt  in  by  home  product* 
distributors,  from  jthe  facilities  of 
.Amway  Corp..  at  Des  Monies.  lA  to 
points  in  KS  and  MO.  under  rontmuing 
contract(s)  with  Amway  Corp  MC- 
141865  (Sub-No.  6F)  authorm.ng  tbe     " 
transportation  of  starch,  fabric 
softeners,  cleaning  compounds,  syrup, 
soybean,  flour,  juice  other  than  frozen, 
soy  sauce,  and  tvashing  compounds, 
from  the  facilities  of  A.  E.  Staley  Mfg. 
Company,  at  or  near  Arlington.  TX.  to 
Memphis  TN.  and  New  Orleans  LA. 
iindtT  continuing  contract|s|  with  A  R 
Staley  Mfg.  Company,  of  Arlington.  TX. 
MC-141865  (Sub-No.  8F)  authonzu^  the 
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transportation  of  food  and  food 
products,  (except  in  bulk),  between 
points  in  the  United  States,  under 
continuing  contract(s)  with  Heinz  USA, 
a  Division  of  H.  j.  Heinz  Company,  of 
Pittsburgh,  PA;  MC-141865  (Sub-No.  9) 
authorizing  the  transportation  oi general 
commodities,  (except  classes  A  and  B 
explosives),  between  points  in  the 
United  States,  under  continuing 
contract(s)  with  Champion  International 
Corporation,  of  Hamilton.  OH.  MC- 
141865  (Sub-No.  10)  authorizing  the 
transportation  oi  pulp,  paper,  and 
related  products,  between  points  in  the 
United  States,  under  continuing 
contract(s)  with  Manvilie  Forest 
Products  Corporation,  of  West  Monroe, 
LA;  and  MC-141865  (Sub-No.  12] 
authorizing  the  transportation  oi  such 
commodities  as  are  dealt  in  by 
manufacturers  and  distributors  of  paint, 
chemicals  and  related  articles,  between 
points  in  the  United  States,  under 
continuing  contract(s)  with  Sherwin- 
Williams  Co..  of  Garland.  TX.  Delivery 
holds  no  authority  from  the  Conimission. 
Colonial  Refrigerated  Transportation, 
Inc.,  which  owns  and  controls  Delivery, 
holds  authority  to  operate  pursuant  to 
Certificates  issued  in  MC-115841  and 
sub-numbers  thereunder. 

Note. — An  application  for  TA  has  been 
filed. 

|FR  Doc  «2-TlZ44  Filed  n-15-«2:  8:4.5  am| 
BILUNG  COOE  703S-41-M 


Motor  Carriers;  Finance  Applications; 
Decision-Notice 

As  indicated  by  the  fmdings  below, 
the  Commission  has  approved  the 
following  applications  filed  under  49 
U.S.C.  10924, 10926. 10931.  and  10932. 

We  find: 

Each  transaction  is  exempt  from 
section  11343  (formerly  section  5)  of  the 
Interstate  Commerce  Act.  and  complies 
with  the  appropriate  transfer  rules. 

This  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

Petitions  seeking  reconsideration  must 
be  filed  within  20  days  from  the  date  of 
this  publication.  Replies  must  be  filed 
within  20  days  after  the  final  date  for 
filing  petitions  for  reconsiderations;  any 
interested  person  may  file  and  serve  a 
reply  upon  the  parties  to  the  proceeding. 
Petition*  which  do  not  comply  with  th« 
relevant  transfer  rules  at  46  CFR  1132.4 
may  be  rejected. 

If  petitions  for  reconsideration  are  not 
timely  filed,  and  applicants  satisfy  the 
conditions,  if  any,  which  have  been 


imposed,  the  application  is  granted  and 
they  will  receive  an  effective  notice.  The 
notice  will  indicate  that  consummation 
of  the  transfer  will  be  presumed  to  occur 
on  the  20th  day  following  service  of  the 
notice,  unless  either  applicant  has 
advised  the  Commission  that  the 
transfer  will  not  be  consummated  or 
that  an  extension  of  time  for 
consummation  is  needed.  The  notice 
vvil!  also  recite  the  compliance 
re'quirements  which  must  be  met  before 
the  tranferee  may  commence  operations. 

Applicants  must  comply  with  any 
conditions  set  forth  in  the  following 
decision-notices  within  30  days  after 
publication,  or  within  any  approved 
extension  period.  Otherwise,  the 
decision-notice  shall  have  no  further 
effect. 

It  is  ordered: 

The  following  applications  are 
approved,  subject  to  the  conditions 
stated  in  the  publication,  and  further 
subject  to  the  administrative 
requirements  stated  in  the  effective 
notice  to  be  issued  hereafter. 

By  the  Commission.  Review  Board  No.  3, 
Members  Kroci^.  |nvce.  and  Dowell. 
Agatha  L.  Mergeoovich. 

Secretary 

MC-FC-80133.  By  decision  of 
November  2.  1982  issued  under  49  U.S.C. 
10926  and  the  transfer  rules  at  CFR  1132. 
Review  Board  .Number  3  approved  the 
transfer  to  D.\NA  ROBERTS,  JR.  d.b.a. 
ACME  TRANSFER  &  STORAGE  of 
Vallfjo,  CA,  of  Certificate  No.  MC- 
113623  (Sub-No.  3)  issued  June  1.  1971  to 
WILUAM  W.  EDMOND  *  WELSEY  C. 
HAYHURST  d.b  a.  ACME  TRANSFER  & 
STORAGE  of  Vallejo,  CA.  authorizing 
the  transportation,  oi  used  household 
goods  between  points  in  Solano,  Napa, 
Sonoma,  Contra  Costa,  Alameda,  Lake, 
Marin,  Sacramento,  San  Francisco,  San 
Mateo,  San  )oaquin,  and  Yolo  Counties, 
C\.  restricted  (a)  to  the  transportation 
of  traffic  haviiig  a  prior  or  subsequent 
movement,  in  containers,  beyond  the 
points  authorized  and  (b)  to  the 
performance  of  pickup  and  delivery 
service  in  connection  with  packing, 
crating,  and  containerization  or 
unnpacking,  uncrating,  and 
decontainerization  or  such  traffic. 
Representative:  Dana  Roberts,  163 
Yolano  Dr.,  Vallejo,  CA  94589. 

MC-FC-80132.  By  decision  of  October 
27.  1982  issued  under  49  U.S.C.  10926 
and  the  transfer  rules  at  49  CFR  1132, 
Review  Board  Number  3  approved  the 
transfer  to  John  Terminal  Warshouie, 
Inc.  of  Shawano,  WI.  of  Permit  No.  MC- 
133720  (Sub-No.  2)  issued  August  6, 1971. 
to  Shawano  Terminal  Warehouse,  Inc. 
of  Shawano,  WI,  authorizing 
transportation  as  a  motor  contract 


carrier  in  interstate  or  foreign 
commerce,  over  irregular  routes 
transporting  Uncrated  caskets,  casket 
shells,  and  related  supplies,  from 
Shawano,  WI  to  points  in  Alger,  Baraga. 
Delta,  Dickinson.  Gogebic.  Houghton, 
Iron.  Keweenaw.  Marquette, 
Menominee,  and  Ontonagon  Counties. 
MI,  under  continuing  contracts  with 
Batesville  Casket  Company,  Inc.  and 
Belmont  Casket  Manufacturing 
Company  of  Columbus,  OH. 
Representative  is:  Robert  S.  Lee.  1600 
TCF  Tower,  121  South  Eighth  Street, 
Minneapolis,  MN  55402. 

MC-FC-60115.  By  decision  of 
November  1,  1982,  issued  under  49 
U.S.C.  10926  and  the  transfer  rules  at 
CFR  Part  1132,  Review  Board  Number  3 
approved  the  transfer  to  KINDON  INC., 
of  Salt  Lake  City,  UT,  of  Certificate  No. 
MC-153280  (Sub-No.  1),  issued  to 
ROYAL  FOODS,  INC.,  also  of  Salt  Lake 
City,  UT,  which  authonzes  the 
transportation  oi  food  and  related 
products,  between  points  in  UT,  NV, 
C.'\.  and  ID.  Representative:  Kathryn 
Schuler  Denholm,  660  S.  200  E.  «100. 
Salt  Lake  City,  UT  84111^ 

Note. — Transferee  is  not  a  carrier. 

MC-FC-80112.  By  decision  of  October 
29. 1982,  issued  under  49  U.S.C.  10926 
and  the  transfer  rules  at  49  CFR  Part 
1132,  Review  Board  Number  3  approved 
the  transfer  to  Don  Eraser  4  Sons  of 
Cascade,  MT  of  Permit  No.  MC-140647 
Sub-Nos.  3  and  5  issued  to  Charles  J. 
Vaughn  of  Havre,  MT  authorizing  over 
irregular  routes  the  transportation  of  (1) 
platic  containers,  (2)  articles  dealt  in  by 
wholesale  grocers,  from  the  facilities  of 
Gregg's  Food  Products,  at  or  near 
Portland,  OR.  to  points  in  MN,  MT.  ND. 
and  SD,  under  continuing  contract(s) 
with  Gregg's  Food  Products.  Inc., 
Portland,  OR,  and  fibreboard  or 
pulpboard  boxes,  from  the  facihties  of 
International  Paper  Co.,  at  Minneapolis. 
M.N,  to  points  in  \iT,  NT),  SD,  WY.  UT, 
ID,  WA,  and  OR,  under  continuing 
contract(s)  with  International  Paper  Co.. 
Minneapolis.  MN.  TA  lease  is  not 
sought.  Transferee  is  not  a  carrier. 
Representative:  Charles  E.  Johnson,  P.O. 
Box  2056.  Bismark.  ND  58502. 

MC-FC-60114.  By  decision  of  October 
26,  1982,  issued  under  49  U.S.C.  10926 
and  the  transfer  rules  at  49  CFR  Part 
1132.  Review  Board  Number  3  approved 
the  transfer  to  James  R.  Gilliland.  d/b/a 
Action  Wrecker  Service,  Wichita,  KS,  of 
Certificate  No.  MC-143449  (Sub-No,  3> 
issued  November  4, 1961,  to  Red  Ball 
Wrecker  and  Towing.  Inc.,  of  Wichita, 
KS,  authorizing  the  transportation  of 
wrecked  and  disabled  or  repossessed 
vehicles  and  trailers  and  replacement 
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vehicles  and  trailers  for  such  wrecked 
cr  disabled  vehicles,  in  wrecker  service 
only,  between  points  in  KS,  on  the  one 
hand,  and.  on  the  other,  points  in  AL, 
AZ,  AR,  CO.  GA.  IL,  lA,  LA,  US,  MO. 
NE.  NM.  OK,  TN.  TX.  and  UT,  restricted 
against  trailers  designed  to  be  drawn  by 
passenger  automobiles,  mobile  homes, 
buildings  in  sections  traveling  on  their 
own  or  removable  undercarriages. 
unless  they  are  wrecked.  Transferee  is 
not  a  carrier.  TA  is  sought. 
Representative:  Brad  T.  Murphree,  814 
Century  Plaza  Bldg.,  Wichita,  KS  67202. 

MC-FC-80097.  By  decision  of  October 
29.  1982  issued  under  49  U.S.C.  10926 
and  the  transfer  rules  at  49  Cra  Part 
1132,  Review  Board  Number  3.  approved 
the  transfer  to  James  A.  Gorman  & 
Margaret  Arthur  dba  Irish  Refrigerated 
Service  of  Shelton.  WA  of  Permit  No. 
MC-152380  issued  May  27. 1982  to  Cicel 
T.  McLain.  dba  C.T.M.  Refrigerated 
Service,  of  Shelton.  WA.  authorizing  the 
transportation  oi  food  and  related 
products,  between  points  in  the  U.S., 
under  continuing  contract(s)  with 
Superior  Packing  Company,  of 
EUensburg.  WA.  and  Reser's  Fine  Foods. 
Inc..  of  Beanerton.  OH.  Representative: 
lim  Pitzer,  15  S.  Grady  Way.  Suite  321. 
Renton.  WA  98055. 

Note. — TA  lease  is  not  souniu.  Trrtiisftirse 
IS  not  a  carrier. 

MC-FC-«)145.  By  decision  of 
November  1. 1982  issued  under  49  U.S.C. 
10926  and  the  transfer  rules  at  49  CFR 
Part  1132.  Reivew  Board  Number  3 
approved  the  transfer  to  Grumpier 
Cartage  Company,  inc.,  of  Certificate  of 
Registration  No.  MC-58216  |Sub-No.  Ij 
issued  to  McGary  Transfer,  Inc. 
generally  authorizing  the  regular  route 
transportation  of  general  commodities, 
from  Petersburg  to  Springfield  and 
Peoria.  IL  serving  specified  intermediate 
and  off-route  points.  Representative: 
Edward  D.  McNamara.  Jr.  and  Leslieann 
G.  Maxey.  Attorneys,  907  South  Fourth 
Street,  Springfield.  IL  62703. 

MC-FC-80099.  By  decision  of  October 
36.  1982  issued  under  49  U.S.C.  10926 
and  the  transfer  rules  at  49  CFR  Part 
1132.  Review  Board  Number  3  approved 
the  transfer  to  Southeastern  Michigan 
Brokerage  Company  of  Imlay,  MI  of 
Certificate  No.  MC-117672  and  MC- 
117672  (Sub-No.  4)  issued  July  6,  1972 
and  April  24, 1980,  to  Frank  L. 
Crenshaw,  Inc.  of  Louisville,  KY 
respectively,  authorizing  the 
transportation  of  (1)  bananas,  (a)  from 
New  Orleans.  LA.  Mobile.  AL  and 
Tampa,  PL  to  Louisville.  KY.  (b)  from 
New  Orleans,  LA  to  Canton.  OH,  (c) 
from  Gulfport  MS  to  Louisville,  KY.  and 
(2)  agricultural  commodities,  in  mixed 
load*  with  the  commodities  in  (1)  above. 


from  Gulfport.  MS  to  Louisville.  KY. 
Transferee  holds  authority  in  MC- 
156820  and  Sub-No.  1,  No  TA  filed. 
Representative  is:  James  T.  Darby,  1021 
Irving  Avenue.  Colonial  Beach,  VA 
22443. 

MC-FC-80120.  By  decision  of 
November  2.  1982  issued  under  49  U.S.C. 
lfVc)26  and  the  transfer  rules  at  49  CFR 
Part  1132.  Review  Board  Number  3 
approved  the  transfer  to  DeSimone 
Brothers  Horse  Transportation,  Inc..  of 
Monticello.  NY,  of  Certificates  No.  MC- 
1314  and  1814  (Sub-No.  1]  issued. 
respectively,  August  24,  1967,  and 
October  22.  1981.  to  Horseman's 
Shipping  Corp.,  of  Monticello.  N"Y, 
authorizing  the  transportation  of 
livestock  (other  than  ordinary  Ii\eslock) 
and  personal  effect  of  attendants,  and 
supplies  and  equipment  used  in  '.he  care 
and/or  exhibition  of  animals  b^•t\^•1een 
points  in  Ml,  M.A.  RI.  CT.  NY,  M,  PA. 
HE.  MD.  VA.  WV,  and  DC,  and  nurses 
between  points  in  Sullivan  County,  NY. 
and  points  in  NC,  SC.  GA,  and  FL. 
Rpprehentative  is;  David  Appel,  Box  204. 
Rock  Hiil,  NY  12701.  91 4-796- ,31  r>0. 

MC-FC-«}121.  By  decision  o!  C:  tobei 
Z^.  1982  issued  under  49  U.S.C.  10926 
and  the  transfer  rules  at  49  CFR  Part 
1132,  Review  Board  Number  3  dfiproved 
the  transfer  of  StiU  Transfer  Company, 
Inc..  of  Kingsport.  T\,  Certificate  .\o 
MC-64240  issued  March  2.  1982  to 
Fusene  Randolph  Siili  Jr.,  d.b.a. 
.Mountain  Empire  Movers,  of  KingsporU 
TN,  authorizing  the  transportation  of 
houseiwid goods  between  points  in 
Hrirlan  and  Letcher  Counties.  KY  and 
Dickenson,  Lee,  and  Wise  Counties,  VA. 
on  the  one  hand,  and,  on  the  other, 
points  MI.  Representative:  Melba  S. 
Giihan.  632  Boone  St.,  Kingsport.  TN 
37660. 

MC-FC-«0130  By  derision  of  October 
28.  1982,  issued  under  49  U.S.C,  \092Q 
and  the  transfer  rules  at  49  CFR  Part 
1132,  Review  Board  Number  3  approved 
the  transfer  to  Rushway,  Inc.,  of 
.Wwcastle,  CA.  of  Permit  No.  MC- 
1.S9081  issiifd  May  25,  1982,  to  |im 
Dobbas,  Inc..  d.b.a.  Rushway.  of  New 
Castle,  CA,  authorizing  (1)  metal 
products,  machinery,  transportation 
equipment,  those  commodities  whirh 
because  of  their  size  or  weight  require 
t.he  use  of  special  handling  or 
equipment,  and  related  contractors ' 
materials  and  supplies,  and  (2)  metal 
products,  between  points  in  the  US, 
under  continuing  contract(8)  with  Gates 
and  Fox  Company,  Inc..  of  Loomis,  CA 
in  (1)  above;  and  Kennametal,  Inc., 
Nevada  Division,  of  Fallon,  NV  in  (2) 
above.  Representative:  Armand  Karp, 
Practitioner,  743  San  Simeon  Drive. 


Concor,  CA  94518.  TA  leave  is  not 
sought.  Transferee  is  not  a  carrier. 

MC-FC-80131.  By  decision  of  October 
29,  1982.  issued  under  49  U.S.C  10928 
and  the  transfer  rules  at  49  CFR  Part 
1132,  Review  Board  .Number  3  approved 
the  transfer  to  \o)\n  Spnnger.  d.b.a. 
American  Machinery  Mart,  of  Madison. 
C.\.  of  Permit  Nom  MC-1.^930vi  issued 
May  20.  197.S.  and  MC-13930S  (Sub-No. 
2)  issued  March  21   1977.  to  Lonny  Raye 
Cummings.  d.b.a.  American  Machinery 
Mart,  of  Madison.  CA,  authorizing  (1) 
Convevor  equipment  and  conveyor 
components,  between  Chico.  CA.  and 
Elwood  City.  P.^.  from  Chico.  CA.  to 
points  in  OR,  NV,  WA.  ID,  CO.  LT.  AZ. 
NM.  TX.  LA.  and  MO.  and  (2)  conveyor 
equipment  and  conveyor  components. 
!  ^tween  Chico.  CA.  and  Danville,  KY. 
under  continuing  contract,  or  contracts, 
in  (1)  and  (2)  above  with  Rexnord.  Inc.. 
of  Chico,  CA.  Representative:  Armand 
Karp,  Practitioner,  743  San  Simeon 
Drive.  Concord.  CA  94518.  Phone  (415) 
825-1774.  TA  lease  is  not  sought 
Transferee  is  not  a  carrier. 

MC-FC-8013a.  By  decision  of 
November  2, 1982  issued  under  49  U.S.C. 
10926  and  the  transfer  rules  at  49  CFR 
Part  1132  Review  Board  Number  3 
approved  the  transfer  to  Teske  Trucking, 
of  Cokato,  MN.  of  Permit  .Nos.  MC- 
147291  (Sub-Nos.  1.  5,  and  6)  issued 
respectively.  July  21. 1980.  June  25. 1980. 
and  January  9. 1981.  to  OCCO  Transport. 
Inc.,  of  Cokato.  MN,  authorizing  the 
transportation  of  (A)  (1)  hoisting,  lifting, 
towing  and  material  tie-down  systems 
or  assemblies,  (2)  parts,  materials, 
supplies,  and  equipment  used  in  the 
manufacture  and  distribution  of  the 
commodities  named  in  (1)  (except 
commodities  in  bulk):  and  (3) 
contractors'  tools,  equipment,  and 
supplies,  new  (except  commodities  in 
bulk)  between  Beulah.  ND,  and  Cokato 
and  Minneapolis,  M.N.  on  the  one  hand. 
and.  on  the  other,  points  in  the  United 
States  [except  .\K  and  HI),  under 
continuing  contrart(s)  with  Olsen  Chain 
and  Cable  Company.  Inc..  of 
Minneapolis,  M.N,  (B)  iron  and  steel  wire 
rope  and  empty  wood  reels  between  SL 
Joseph,  MO,  on  the  one  hand,  and.  on 
the  other.  Cokato,  Minneapolis  and  Pine 
River  MN.  and  Beulah,  ND.  under 
continuing  contract{s)  with  Wire  Rnpe 
Corporation  of  America.  Inc.,  of  St 
)oseph,  MO:  and  (C)  iron  and  "teel  wire 
rnpe  and  empty  wood  reels  between 
points  in  the  United  Stales  under 
continuiYig  contr8ct(s)  with  Wire  Rope 
Corporation  of  America,  Inc.,  of  St. 
Joseph,  MO;  and  of  Certificate  No.  MC- 
148950  (Sub-No.  1)  F,  issued  May  27, 
1981.  authorizing  the  transportation  of 
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cotton  waste  materials,  fabric  pads  or 
padding,  pillows  and  pillow  forms,  and 
furniture  from  Cokato,  MN,  to  points  in 
lA.  IL.  ND,  SD,  and  WI.  The  notification 
in  GT-599-ao  is  neither  a  Certificate  nor 
a  Permit  and  is  not  transferable. 
Transportation  of  Government  Traffic, 
131  M.C.C.  845,  863  (1979). 
Representative  is:  Mrs.  Mary  Lou  Teske, 
35  W.  Lakeview  Drive.  Cokato,  MN 
55321.  (612)  286-2811. 

MC-FC-60140.  By  decision  of 
November  2. 1982  issued  under  49  U.S.C. 
10926  and  the  transfer  rules  at  49  CFR 
Part  1132  Review  Board  Number  3 
approved  the  transfer  to  GATEWAY 
AIRFREIGHT  SERVICE.  LNC.  of  Blaine, 
WA,  of  Certificates  Nos.  MC-148758 
(Sub-Nos.  2F  and  4),  issued  to  C.  F. 
LIEBERT,  INC.,  doing  business  as 
Gateway  Airfreight,  of  Blaine,  WA. 
authorizing,  in  the  Sub-No.  2F 
Certificate,  the  transportation  of 
shipments  weighting  100  points  or  less, 
if  transported  in  a  motor  vehicle  in 
which  no  one  package  exceeds  100 
pounds,  between  points  in  the  United 
States;  and  in  the  Sub-No.  4  Certificate, 
the  transportation  of  general 
commodities  (except  Classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  and  commodities  in 
bulk),  between  ports  of  entry  on  the 
international  boundary  line  between  the 
United  States  and  Canada  in 
Washington,  on  the  one  hand,  and  on 
the  other,  points  in  Pierce,  King, 
Snohomesh,  Skagit,  and  Whatcom 
Counties,  WA.  Representative  is:  Jim 
Pitzer.  15  South  Grady  Way,  Suite  321, 
Tenton,  WA  98055. 

Notes. — Transferee  holds  no  authority  from 
this  Commission.  An  application  for  TA  has 
not  been  filed. 

MC-FC-80160.  By  decision  of 
November  3, 1982,  issued  under  49 
U.S.C.  10926  and  the  transfer  rules  at  49 
CFR  Part  1132.  Review  Board  Number  3 
approved  the  transfer  to  B  &  S  Motor 
Freight,  Inc.,  of  Sand  Springs,  OK,  of 
Permit  No.  MC-146616  and  Sub-No.  3,  4, 
8,  9, 10. 11. 12,  13, 14, 15, 16. 17. 18,  and 
19,  issued  January  23,  August  15. 
October  7,  September  17,  August  26, 
November  26,  November  19,  October  22, 
and  November  7. 1980,  January  28,  June 
10.  June  25,  and  July  16, 1981.  April  28, 
and  April  28, 1982,  respectively,  to  B  &  H 
Motor  Freight.  Inc..  of  Tulsa.  OK. 
authorizing  the  transportation  ol general 
commodities  (with  exceptions)  and 
specified  commodities,  including,  but 
not  limited  to,  iron  and  steel  articles, 
machinery,  and  oilfield  production 
equipment,  etc.,  between  specified 
points  (some  limited  to  facilities)  in  the 
U.S.,  under  contracts  with  named 
shippers,  and  Certificate  No.  MC- 


146616,  Sub.  No.  20.  issued  May  6. 1982 
to  B  &  H  Motor  Freight,  Inc.,  of  Tulsa, 
OK,  authorizing  (1)  metal  products:  (2) 
building  materials;  (3)  machinery;  and 
(4)  chemicals  and  related  products, 
between  points  in  Oklahoma,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
United  States  (except  AK  and  HI). 
Representative:  Fred  Rahal,  Jr.,  Suite 
305.  Reunion  Center,  9  East  Fourth 
Street,  Tulsa,  OK  74103.  Phone  (918) 
583-9000.  TA  lease  sought.  Trasnferee  is 
not  a  carrier. 

MC-FC-79708.  By  decision  of  October 
26.  1982  issued  under  49  U.S.C.  10926 
and  the  transfer  rules  at  49  CFR  Part 
1132.  Review  Board  Number  3  approved 
the  transfer  to  Dumont  Trucking,  Inc.,  of 
Oak  Hill.  OH.  that  portion  of  Certificate 
No.  MC-73937  as  reinstated 
September    ,  1982  to  Mountain  State 
Transport.  Inc.  (formerly  Hogan  Storage 
&  Transfer  Co.)  of  Huntington,  WV, 
authorizing  the  transportation  by  regular 
routes  o{ general  commodities  (with  the 
usual  exceptions)  (1)  moving  in  the 
pnmary  custody  of  and  on  bills  of  lading 
of  a  railway  express  company,  between 
Williamson,  WV,  and  McVeigh,  KY, 
serving  all  intermediate  points  and  off- 
route  points  of  Handy  and  Aflex,  KY 
from  Williamson  over  U.S.  Highway  119 
to  junction  Kentucky  Hwy  199,  thence 
over  Kentucky  Hwy  199  to  McVeigh, 
and  returning  over  the  same  route:  (2) 
between  Huntington,  WV,  and 
Williamson.  WV.  serving  all 
intermediate  points,  and  the  off-route 
points  of  Beauty,  Warfield  and  Inez,  KY, 
and  those  in  WV  and  KY  within  17  miles 
of  Williamson.  WV.  from  Huntington 
over  U.S.  Highway  52  to  Williamson, 
and  returning  over  the  same  route. 
Representative  is:  A.  Charles  Tell,  Baker 
S.  Hostler,  100  E.  Broad  St..  Columbus. 
OH  43215. 

ire  Doc.  a2-J1245  Filed  n-15-«:  8:45  am| 
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Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9. 1981,  are  governed  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Spec.al 
Rule  251  was  published  in  the  Federal 
Register  on  December  31. 1980.  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3, 1980.  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  Applications  may  be 
protested  only  on  the  grounds  that 
applicant  is  not  fit,  willing,  and  able  to 
provide  the  transportation  service  or  to 
comply  with  the  appropriate  statutes 


and  Commission  regulations.  A  copy  of 
any  application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV, 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or,  if  the 
application  later  become  unopposed), 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  apphcant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
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where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  to  Team  2, 
(202)  275-703a 

Volume  No.  OP2-283 

Decided:  November  4. 1982. 
By  the  Commission,  Review  Board  No.  1, 
Members  Parker.  Chandler,  and  Fortier. 

MC  164473.  filed  October  29, 1982. 
Applicant:  DALE  DOLL.  Rt.  7.  Box  4. 
Joplin,  MO  64801.  Representative:  Dale 
Doll  (same  address  as  applicant),  417- 
781-1456.  Transpoiiing  food  and  other 
edible  products  and  byproducts 
intended  for  human  consumption 
(except  alcoholic  beverages  and  drugs], 
agricultural  limestone  and  fertilizers, 
and  other  soil  conditioners,  by  the 
owner  of  the  motor  vehicle  in  such 
vehicle,  between  points  in  the  U.S. 
(except  AK  and  HI). 

MC  164492.  filed  November  1. 1982. 
Applicant:  WHIPPET.  INC..  P.O.  Box 
242.  Kieler,  WI  53812.  Representative: 
Richard  A.  Westley,  4506  Regent  Street, 
Suite  100.  P.O.  Box  5088.  Madison,  WI 
5370&-0088.  (608)  238-3119.  As  a  broker 
of  general  commodities  (except 
household  goods),  between  points  in  the 
U.S.  (except  AK  and  KI). 

MC  164513,  filed  November  1. 1982. 
Applicant:  LOGISTICAL 
TRANSPORTATION  COMPANY,  INC., 
P.O.  Box  40001.  Jacksonville  FL  32203- 
0001.  Representative:  Marion  Graham. 
Jr.,  1824  Lindsey  Rd..  Jacksonville,  FL 
32205,  904-786-5644.  (1)  Transporting, 
for  or  on  behalf  of  the  United  States 
Government,  general  commodities 
(except  used  household  goods, 
hazardous  or  secret  materials,  and 
sensitive  weapons  and  munitions],  (2) 
shipments  weighing  100 pounds  or  less  if 
transported  in  motor  vehicle  in  which  no 
one  package  exceeds  100  pounds,  (3) 
used  household  goods  for  the  account  of 
the  United  States  Government  incident 
to  the  performance  of  a  pack-and-crate 
service  on  behalf  of  the  Department  of 
Defense,  and  (4)  As  a  broker  of  general 
commodities  (except  household  goods), 
between  points  in  the  U.S.  (except  HI). 

Volume  No.  OP2-285 

Decided:  November  8,  1962. 
By  the  Commission,  Review  Board  No.  1. 
Members  Parker,  Chandler,  and  Fortier. 

MC  164553,  filed  November  2, 1982. 
Applicant:  RANDALL  TRIVELY,  d.b.a. 
RTC  LTD..  4117  Bartman  Dr.,  Omaha. 
NE  68147.  Representative:  Randall 
Trively.  40  Vineyard  Hills  Dr.,  Council 
Bluffs,  L\  51501.  712-323-8799. 
Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcohoHc 
beverages  and  drugs),  agricultural 


limestorw  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 

For  the  following,  please  direct  status 
inquiries  to  Team  3  at  202-275-5223. 

Volume  No.  OP3-18 

Decided:  November  9, 1962. 
By  the  Commission.  Review  Board  No  2. 
Members  Carleton,  Williams,  and  Ewing 

MC  164425,  filed  October  26. 1982. 
Applicant:  U.S.  EXPRESS,  INC.,  P.O.  Box 
822,  Dalton,  GA  30720.  Representative: 
Dean  N.  Wolfe.  Suite  200,  444  N. 
Frederick  Ave.,  Gaithersburg,  MD  20877, 
(301)  840-8565.  Transporting  (a)  general 
commodities  (except  classes  A  and  B 
explosives,  commodities  in  bulk,  and 
household  goods),  between  points  in 
WTiitfield  and  Murray  Counties,  GA,  on 
the  one  hand,  and,  on  the  other,  points 
in  the  U.S.  (except  AK  and  HI),  (b)  for  or 
on  behalf  of  the  United  States  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions), 
between  points  in  the  U.S.  (except  AK 
and  HI),  (c)  shipments  weighing  100 
pounds  or  less  if  transported  in  a  motor 
vehicle  in  which  no  one  package 
exceeds  100  pounds,  between  points  in 
the  U.S.  (except  AK  and  HI),  (2)  as  a 
broker  of  general  commodities  (except 
household  goods],  between  pomts  m  the 
U.S.  (except  AK  and  HI). 

MC  164444,  filed  October  28.  1982. 
Applicant:  MAX  GRUENHUT 
INTERNATIONAL,  INC.,  a  Texas 
corporation,  1  Greenway  Plaza  East. 
Suite  402,  Houston.  TX  77046. 
Representative:  Howard  Feldman,  1211 
Connecticut  Ave.,  NW.,  Washington, 
DC.  20036,  (202)  331-0770.  As  a  brokpr 
of  general  commodities  (except 
household  goods),  between  points  in  the 
U.S. 

Volune  No.  OP3-20 

Decided:  November  9.  1982. 
By  the  Commission.  Review  Board  No  2. 
Mrmbers  Carleton.  WilKams,  and  Ewinj;. 

MC  98614  (Sub-15),  filed  November  11. 
1982.  Applicant:  ARKANSAS 
TRANSPORT  COMPANY,  INC.,  P.O 
Box  702,  Little  Rock,  AR  72203. 
Representative:  Roland  M.  Lowell.  Fifth 
Floor,  501  Union  Street.  Nashville,  TN 
37219.  (615)  255-0540.  Transporting  for 
or  on  behalf  of  the  United  States 
Government,  general  commodities 
(except  used  household  goods, 
hazaridous  or  secret  materials,  and 
sensitive  weapons  and  munitions), 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  164544.  filed  November  3,  1982. 
Applicant:  WIUJAM  M.  KNOX,  JR.. 


d.b.a.  SELECT  TRANSPORTATION 

SERVICES,  4042  Lucky  Lane. 

Greenwood.  IN  46142.  Representative; 

William  M.  Knox  Jr.  (same  address  as 

applicant).  (317)  881-8398.  As  a  hmkpr 

o^ general  commodities  (except 

household  goods),  between  points  in  the 

US, 

Agatha  L  Mergenovich. 

Sfcretary^ 

,  n  Djc  82^1246  Filed  ll-lS-8i  8:45  «! 
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Motor  Carriers  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9.  1981,  are  governed  by 
Special  Rule  of  the  Commission  s  Rules 
of  Practice,  see  49  CP'R  1100.251   Sepcial 
Rule  251  was  published  m  the  Federal 
Register  of  December  31. 1980,  at  45  PR 
86771  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3, 1980,  at  45  VH  80109 

Persons  wishing  to  oppose  an 
application  must  follow  ihr  rules  under 
49  CFR  1100.252.  A  copy  of  any 
application,  including  all  supporting 
evidence,  can  be  obtamed  from 
applicant's  rcpresenlat!\p  upon  request 
and  payment  \a  applicant  s 
representative  of  Si 0.00 

A.Tiendments  to  the  request  for 
authonty  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  poliry  of  simplifying 
grants  of  operating  authonty. 

Findings 

With  the  exception  of  those 

applications  involving  duly  notpd 
problems  (eg.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  prphminarih ,  th.ft  ench 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit.  Willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  'n 
the  requirements  of  Title  49,  Subtitle  1\  . 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed 
Except  where  noted,  this  dccsior.  ;s 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 
In  the  absense  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication,  (or.  if  the 
application  later  becomes  unopposed) 


51636 


Federal  Register  /  Vol.  47.  No.  221  /  Tuesday,  November  16,  1982  /  Notices 


appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance. The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
gantred  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  to  Team  2. 
(202)  275-7030. 

Volume  No.  OP2-282 

Decided:  November  4, 1982. 
By  the  Commission,  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 

MC  73533  (Sub-29).  filed  November  1, 
1982.  Applicant:  KEY  WAY 
TRANSPORT.  INC.,  820  S.  Oldham  St., 
Baltimore,  MD  21224.  Representative: 
Gerald  K.  Gimmel,  Suite  200.  444  N. 
Frederick  Ave.,  Gaithersburg,  MD  20877, 
301-840-8565.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk],  between  the 
Disbnct  of  Columbia,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI). 

MC  116063  (Sub-171).  filed  November 
1, 1982.  Applicant:  WESTERN- 
COMMERCIAL  TRANSPORT.  INC..  P.O. 
Box  270.  2929  West  5th  St.,  Fort  Worth, 
TX  76101.  Representative:  W.  H.  Cole 
(same  address  as  applicant).  817-335- 
4821.  Transporting  commodities  in  bulk, 
between  points  in  N],  on  the  one  hand, 
and,  on  the  other,  points  in  IN,  KY,  and 
OH. 

MC  123872  (Sub-133),  filed  October  20, 
1982.  Applicant:  W  &  L  MOTOR  LINES, 
INC..  P.O.  Box  3467.  Hickory,  NC  28603. 
Representative:  Timothy  C.  Miller.  Suite 
301. 1307  Dolly  Madison  Blvd.,  McLean. 
VA  22101,  (703)  893-4924.  Transporting 
genera]  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI). 


MC  133703  (Sub-12).  filed  November  2. 
1982.  Applicant:  WCS.  INC..  770  North 
Spnngddle  Rd.,  P.O.  Box  337.  Waukesha. 
WI  53186.  Representative:  Richard  A. 
Westley.  4506  Regent  St.,  Suite  100,  P.O. 
Box  5086,  Madison,  WI  53705-0086,  608- 
238-3119.  Transporting  food  and  related 
products,  between  Chicago,  IL,  and 
poirrts  in  Dane  County,  VVl,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S.  (except  AK  and  HI). 

MC  155242  (Sub-1),  filed  November  1, 
1982.  Applicant:  ADVANCE  POOL 
DISTRIBUTION,  INC..  P.O.  Box  72. 
Madison  Heights,  MI  48071. 
Representative:  Alex  J.  Miller.  555  South 
Woodward  Ave..  Suite  512.  Birmingham. 
MI  48011.  (313)  647-3350.  Transporting 
such  commodities  as  are  dealt  in  by 
retail  stores,  between  points  in  Kent 
County,  MI,  on  the  one  hand,  and,  on  the 
other,  points  in  MI. 

MC  162593  (Sub-1).  filed  October 
1982.  Applicant:  TODD'S  CARTAGE 
CO.,  LNC.  3128  Massillon  Rd.,  Akron, 
OH  44312.  Representative:  Jeremy  Kahn, 
Suite  733  Investment  Bldg..  1511  K  Street 
NW.,  Washington,  DC  20005,  (202)  78*- 
3525.  Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  a  continuing 
contract(s)  with  Ohio  Freight 
Forwarders,  Inc.,  of  Akron,  OH. 

MC  164192,  filed  October  29, 1982. 
Applicant:  AMENT  TRUCKING  CO., 
Box  182,  R.D.  No.  3,  Dallas,  PA  18612. 
Representative:  Raymond  Talipski,  121 
S.  Main  St..  Taylor.  PA  18517.  (717)  344- 
8030.  Transporting  (1)  Charcoal  and 
charcoal  lighter  fluid,  pet  supplies,  coal 
and  coal  products,  and  ice  melting 
compounds,  between  points  in  Luzerne 
County,  PA,  on  the  one  hand,  and,  on 
the  other,  those  points  on  and  east  of  a 
line  begirming  at  the  mouth  of  the 
Mississippi  River  and  extending  along 
the  Mississippi  River  to  its  junction  with 
the  western  boundary  of  Itasca  County, 
MN,  then  northward  along  the  western 
boundary  of  Itasca  and  Koochiching 
Counties,  MN,  to  the  international 
boundary  line  between  the  U.S.  and 
Canada,  and  points  in  MO,  CA,  and  TX, 
and  (2)  building  and  construction 
materials,  between  those  points  in  the 
U.S.  in  and  east  of  lA,  MN,  KS,  MO,  AR, 
LA,  and  TX. 

MC  164213,  filed  October  14, 1982. 
Applicant:  CAROLINA  FARMS 
TRANSPORT,  INC.,  P.O.  Box  175, 
Allendale  Hwy.,  Barnwell,  SC  29812. 
Representative:  S.  Jahue  Moore.  1700 
Sunset  Blvd.,  P.O.  Drawer  175,  West 
Columbia.  SC  29171,  (803)  796-9160.  (1) 
Transporting  building  materials, 
between  points  in  the  U.S.,  (except  AK 


and  HI),  under  continiyng  contract(s) 
with  Collum  Lumber  Co.,  of  Allendale, 
SC,  and  (2)  transporting  low  level 
nuclear  waste  and  raw  materials. 
between  points  in  Barnwell  County,  SC. 
and  Middlesex  County,  MA,  under 
continuing  contract(8)  with  Carolina 
Metals,  Inc.,  of  Barnwell,  SC. 

MC  164463,  filed  October  28, 1982, 
Applicant:  MICHAEL  KASHNICKI, 
d.b.a.  RAINBO  ENTERPRISES,  127 
Wells  St.,  Forty  Fort,  PA  18704. 
Representative:  J.  Bruce  Walter,  P.O. 
Box  1146.  Harrisburg.  PA  17108,  717- 
233-5731.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  U.S.  under  continuing  contract(s) 
with  Specialty  Foods  Corp.,  of  Johnson 
City,  NY, 

MC  164472,  filed  October  29, 1982. 
Applicant:  TRAILBLAZER  TRUCK  & 
CRANE,  INC..  P.O.  Box  544,  Woodward, 
OK  73802.  Representative:  William  P. 
Parker.  P.O.  Box  54657.  Oklahoma  City, 
OK  73154,  (405)  424-3301.  Transporting 
oil  field  commodities,  (1)  between  points 
in  OK  and  TX,  and  (2)  between  points  in 
OK  and  TX,  on  the  one  hand,  and,  on 
the  other,  points  in  CO,  KS,  LA,  MT,  ND, 
NM,  SD.  and  WY. 

MC  164493,  filed  November  1. 1982. 
Applicant:  STEPHEN  FRITZ.  15121 
Brockton  Lane,  Dayton,  MN  55327. 
Representative:  Robert  M.  Pearson, 
12817  Main  St.,  Rogers.  MN  55374.  612- 
428-2297.  Transporting  (1)  lumber  and 
wood  products,  between  points  in  the 
U.S..  under  continuing  contract(8)  with 
Viking  Pallet,  of  Osseo.  MN,  and  (2) 
machinery  and  metal  products,  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  Viking  Engineering,  of 
Fridley.  MN. 

MC  164502  (Sub-1).  filed  November  2, 
1982.  Applicant:  COMET  MOTOR 
LINES.  INC.,  11015  Barr  Rd.,  Cleveland. 
OH  44141.  Representative:  A.  Charles 
Tell.  100  E.  Broad  St..  Columbus.  OH 
43215,  (614)  228-1541,  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  commodities  in  bulk, 
and  household  goods),  between 
Cleveland,  OH,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S.  (except  AK 
and  HI). 

MC  184522,  filed  November  2, 1982. 
Applicant:  F.  &  F.  TRANSPORT,  INC., 
1419  South  Clark  Blvd.,  Jeffersonville.  IN 
47130.  Representative:  Donald  W.  Smith. 
P.O.  Box  40248,  Indianapolis,  IN  46240. 
317-846-6655.  Transporting  genera/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI). 
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Volume  No.  OP2-284 

Decided:  November  8.  1982, 
^y  the  Commission.  Review  Board  No.  \. 
"  'frrbers  Parker.  Chandler,  and  Fortier. 

MC  147492  (Sub-12),  filed  October  22. 
!982.  Applicant:  MEL  MOTOR 
EXPRESS,  I.NC  .  P.O.  Box  29058,  New 
Orleans.  LA  7C189.  Representative: 
Sandra  H.  Roberson  {sanie  address  as 
flppiicant),  504-245-8221.  Transporting 
paper  paper  products,  p'astic. 
'■vondpalp.  boxes,  ccmponer.ts. 
c ?rrposites.  and  containers,  between 
pcirts  -n  the  U.S.  [except  AK  and  HI), 
under  continuing  contractfsj  with 
Malnove,  Inc..  of  Jacksonville.  VL. 

MC  162773.  filed  November  4.  1982. 
Applicar.t;  SALIDA  TR/\.\SFER 
COMPANY.  P.O.  Box  447.  Saiida.  CO 
Bt201.  Representative:  Dd\id  E.  Driggers. 

IbJO  Lincoln  Center.  1600  Lincoln  St., 
Denver,  CO  80264,  303-861-4028. 
Transporting  cj.";n;odit.es  .  •;  huJk, 
l-etween  points  in  CO  and  NM. 

MC  163503,  filed  November  1,  1982 
Applicant:  NATIONAL  FREIGHT 
SYSTEM,  LNC.  2305  Oak  Lane,  Suite 
115  Grand  Prairie.  TX  75051, 
Representative:  Stephen  W  Mitchell 
isame  as  applicant).  (214)  642-6402. 
Transporting  general  ccmmodiueu 
[except  classes  A  and  B  explosives, 
hc'jsehold  goods,  and  commodities  in 
bii'kj,  between  points  in  AR,  OK,  LA. 
T.N  and  TX,  on  the  one  hand.  and.  on  the 
other,  points  in  the  US.  (except  AK  and 
HI)- 

For  the  following,  please  direct  states 
inquiries  to  Team  4  at  202-275-7669 

Volume  No.  OP4-031 

Decided:  November  9.  1382. 
By  the  Commission.  Review  Board  .No.  2. 
Members  Carleton.  Williams,  and  Ewing. 

MC  30837  (Sub-503),  filed  October  29. 
1982  Applicant:  KENOSHA  AUTO 
TRANSPORT  CORPORATION,  4314- 
39th  Ave.,  Kenosha,  WI  53142. 
Representative:  Paul  F,  Sullivan.  3408 
Wisconsin  Ave,,  NW,,  Washington.  DC 
20016.  (202)  363-1848.  Transporting 
meter  vehicles,  between  points  in  the 
US,,  under  continuing  contractfs)  with 
persons  who  are  engaged  in  business  as 
mdnufacturers,  distributors,  or  dealers 
of  motor  vehicles, 

MC  59367  (Sub-149),  filed  October  29, 
1962.  Applicant:  DECKER  TRUCK  LINE. 
LNC,  P.O.  Box  915,  Fort  Dodge.  lA  50501 
Representative:  William  L.  Fairbank, 
2400  Financial  Center,  Des  Moines,  lA 
50309.  (515)  282-3525.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI). 


MC  67866  (Sub-44),  filed  .November  1. 
1982.  Applicant:  RLM  TRANSIT,  INC.. 
3931  Ho.mewood  Rd.,  Memphis,  TN 
38118.  Representative:  Warren  A  Goff 
109  Madison  Ave.,  Memphis.  T.N  38103. 
(901)  526-2900.  Transporting  genera/ 
commodities  (except  classes  .\  and  B 
explosives  and  household  goods). 
between  points  in  Butler.  Cape 
Girardeau.  Dunklin.  Mississ.ppi.  New 
Madrid,  Pemiscot,  Scott,  and  Stoddard 
Counties,  MO:  Bay.  Jackson, 
Washington,  Holmes,  Waiton.  Okaloosa, 
Santa  Rosa,  and  Escambia  Counties.  PL; 
Bowie,  Cass,  Dallas,  Fannin.  Grayson. 
Harrison.  Lamar,  Marion.  Red  River,  and 
Tarrant  Counties,  TX.  those  points  in  KY 
on  and  east  oflnterstate  Hwy  75.  those 
points  in  OK  on  and  east  of  a  line 
beginning  at  the  OK-TX  State  line  and 
extending  along  U.S,  Hwy  77  to  junction 
U,S.  Hwy  81,  then  north  along  U.S.  Hwy 
81  to  the  OK-KS  State  line,  and  points  in 
LA.  AR.  MS.  AU  and  TN. 

MC  146848  (Sub-  5).  filed  November  2. 
1982.  Applicant:  LOUIS  LANF  INC.. 
1025  S.  3rd  Ave..  Wausau.  W I  54401. 
Representative:  Nancy  J.  Johnson.  103  E. 
Washington  St.,  Box  218.  Crandon.  WI 
54520.  (715)  478-3341.  Transporting  pu/p. 
paper  and  related  products,  (1)  between 
points  in  Marinette  and  Wood  Counties. 
WI.  on  the  one  hand,  and.  on  the  other. 
points  in  CA.  AZ  and  UT.  and  (2) 
between  points  in  Crow  Wing  and 
Carlton  Counties.  MN.  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI). 

MC  147577  (Sub-3).  filed  November  I. 
1982.  Applicant:  THRIFT  TRANSFER. 
INC..  4650  Eisenhower  Ave.,  Alexandria. 
VA  22304.  Representative:  Richard  A. 
Ward.  1600  Wilson  Blvd..  Suite  1301. 
Arlington.  VA  22209.  (703)  522-0900. 
Transporting  pulp,  paper  and  related 
products,  between  points  in  Hanover 
County.  VA,  on  the  one  hand.  and.  on 
the  other,  points  in  CT.  GA.  KY,  OH  ahd 
TN. 

MC  148376  (Sub-4),  filed  October  29. 
1982.  Applicant:  BILCO 
TRANSPORTATION,  INC..  660 
Riverside  Rd..  Watsonville,  CA  95076. 
Representative:  Eldon  M.  Johnson.  650 
California  St.,  Suite  2808,  San  Francisco. 
CA  94108.  (415)  38f^-8696  T-anspcrting 
food  and  related  products,  between 
points  in  the  U.S,  (except  A.K  and  HI). 
under  continuing  contract(s)  with  East 
Bay  Packing  Co.,  Inc..  of  Oakland,  CA 

MC  15C756  (Sub-8),  filed  November  1. 
;a32.  Applicant;  GLTHMILLER 
TRUCKING.  INC..  P.O.  Box  206.  307i)0 
Dyer  St.  Union  City,  CA  94587. 
Representative:  Eldon  M,  Johnson,  650 
California  St„  Suite  2808,  San  Francisco 
CA  94108,  (415)  98&-8696,  Transporting 
general  commodities  (except  classes  A 


and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
AZ.  C.\.  CO,  NV,  OR,  LT,  and  WA.  ♦ 

MC  151476  (Sub-1).  filed  November  1. 
1982.  Applicant  CHARLES  E.  REED. 
P.O.  Box  547.  Franklin.  TN  37064. 
Representative:  Don  Garrison.  P.O.  Box 
1065.  Fayetteville.  AR  72702.  (5P1)  521- 
8121.  Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contract(s)  with  Charles  McAlpin 
Brokerage  Company,  of  Decatur.  AL 

MC  154667  (Sub-14).  filsd  November  1, 
1982.  Applicant:  B.I. 
TRANSPORTAnON.  INC.,  P.O.  Box 
691,  Buriington,  NC  27215. 
Representative:  J.  Franklin  Pricks.  Jr. 
(Same  a^idress  as  applicant),  (919)  228- 
2239.  Transporting  general  commodities 
(except  cladses  A  and  B  explosives, 
household  goods,  ^nd  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contractfs)  with  VoIto  While  Truck 
Corporation,  of  Greensboro.  NC. 

MC  1608*  (Sob-1).  filed  .November  1. 
1982.  Applicant:  NICHOLAS 
TRANSPORT.  INC  .  5551  N.  330  £.. 
Marioa  IN  46952.  Representative: 
Donald  W,  Smith.  P.O  Box  40248. 
Indianapolis.  IN  46240.  (317)  635-5853. 
Transporting  metal  products,  electrodes. 
and  electrostatic  precipitators,  between 
points  in  Delaware  and  Grant  Counties. 
IN,  on  the  one  hand,  and.  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

MC  161356  (Sub-1).  filed  October  29. 
1982  Applicant:  DES-LAN  TRUCKING. 
INC..  67911  State  Rd.  23.  N.  Liberty.  IN 
46544.  Representative:  Donald  W.  Smith. 
P.O.  Box  40248.  Indianapolis.  IN  46240 
(317)  635-5853.  Transporting  (1)  building 
materials,  between  points  in  Marshall 
and  Noble  Counties.  IN: 
Northumberland  County.  PA.  and 
Morgan  County.  AL.  on  the  one  hand, 
and.  on  the  other,  points  in  the  U.S. 
(except  .AK  and  HI):  and  (2)  rubbber  and 
plastic  products,  between  points  in  La 
Porte  County.  IN:  Baltimore  County,  MD; 
and  Spartanburg  County,  SC.  on  the  one 
hand.  and.  on  the  other,  points  in  the 
US,  (except  AK  and  HI). 

MC  164486.  filed  October  29,  1982. 
Applicant:  DEL-MAR  CONSTRUCTION 
COMPANY,  P.O.  Box  248.  Mi! ford,  UT 
84751  Representative:  Irene  Warr.  311  S 
State  St,.  Suite  280,  Salt  Lake  City.  UT 
84111  (801)  531-1300.  Transporting 
Mercer commoditips,  between  points  in 
Beaver  Count\\  L'T,  on  the  one  hand, 
and,  on  the  other,  points  in  IT.  .NV.  CA. 
OR,  ID.  AZ.  NM,  TX  and  OK 
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MC  164487.  filed  October  29,  1982. 
Applicant:  JAMES  R.  HUSBANDS,  d.b.a. 
JAMES  R.  HUSBAIVDS  CO.,  P  O  Box 
222,  Sweet  Home,  OR  97386. 
Representative:  Lawrence  V.  Smart.  |r  . 
419  NW.  23rd  Ave..  Portland,  OR  97210 
(503)  226-3755.  Transporting  ^?e/7eray 
commodities  except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  m 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  Superior 
Transportation  Systems.  Inc.,  of 
Wilsonville,  OR. 

,VIC  164497.  filed  November  1,  1982 
Applicant:  M  &  P  TRANSPORTATIO.N 
CO.,  I.NC.  6227  S.  117th  St..  Seattle.  \VA 
98178.  Representative;  George 
LaBisssoniere  15  S.  GradyWay.  Suite 
239  Renton.  WA  98055  (206)  228-3807. 
Transporting  food  and  related  products. 
between  points  in  AZ,  CA.  CO,  ID,  MT. 
W,  .\M,  OK.  OR,  TX.  UT.  WA.  and  VVY. 

MC  164516.  filed  October  29.  1982. 
Applicant;  HAROLD  G.  PLUNK 
TRUCKLNG  CO.,  INC..  P.O.  Box  296, 
Hephzibah.  GA  30815.  Representative: 
Jack  H.  Blanshan.  205  W.  Touhy  Ave.. 
Suite  102  Park  Ridge.  IL  60068  (312)  698- 
2237.  Transporting  food  and  related 
products,  (1)  between  points  in 
Sheboygan  County,  WT.  on  Lhe  one 
hand,  and,  on  the  other,  paints  in  FL. 
GA.  NC.  and  SC.  and  (2)  between 
Charleston.  SC.  on  the  one  hand,  and,  on 
the  other,  points  in  IL,  M.N.  and  VVI 
.Agatha  L.  Merjenovich. 
Secretary. 

(FR  Doc.  az-Ji:47  F.k>d  ll-li-ii2  iA:i  jm| 
BILLING  CODE  7035-01-M 


[Finance  Docket  No.  300571 

Rail  Carriers:  Providence  and 
Worcester  Railroad  Co.— Control— 
Mosha«suc((  Valley  Railroad  Co.  and 
Warwicl(  Railway  Co.;  Notice  of 
Exemption  i 

.November  4.  1982. 

Providence  and  Worcester  Rail 
Systems,  Inc.  (P&W  Systems),  and  its 
wholly  owned  subsidiaries.  Providence 
and  Worcester  Railroad  Company  (P&W 
RR).  Warwick  Railway  Company 
(Warwick)  and  Moshassuck  Valley 
Railroad  Company  (Moshassuck]  jointly 
filed  a  notice  of  exemption  of  the 
proposed  sale  of  all  of  the  stock  of 
Warw^ick  and  Moshassuck  from  PSW 
RR.  Simultaneously  both  Moshassuck 
and  Warwick  will  be  liquidated  into 
P8tW  RR  and  their  assets  will  become 
assets  of  P&W  RR.  P&W  Systems  will 
continue  to  control  P&W  RR  by  virtue  of 
Its  ownership  of  all  of  the  P&W  RR 
capital  stock.  ' 


This  is  a  transaction  within  a 
corporate  family  and  will  not  result  in 
adverse  changes  in  service  levels. 
significant  operational  changes  or  a 
change  in  the  competitive  balance  with 
r.irriPrs  outside  the  corporate  family. 
Therefore,  the  proposed  transaction  is 
the  type  specifically  exempted  from  the 
necessity  for  prior  review  and  approval 
(49  CFR  1180.2(d)(3)).  .'\s  a  condition  to 
use  of  the  exemption  any  employee  of 
the  P&W  RR,  Moshassuck  and  Warwick 
affected  by  this  transaction  shall  be 
protected  pursuant  to  S'pw  York  Dock 
Ry-Control-Brooklyn  EastPrn  Dist..  360 
I.C.C.  60  (1979).  This  will  satisfy  the 
statutory  requirements  of  49  U.S.C. 
10505(g)(2). 

By  the  Commission,  Heber  P  Hardy 
Director,  Office  of  F^roceedings. 
Agatha  L.  Mergenovich, 

Secretary. 

|FR  Doc  82-31242  Filed  11-lS-«2  8:48  iun| 
BILLING  CO0€  703&-O1-M 


[Decision  No.  389091 

Rail  Carriers;  Riverside  Transportation, 
Inc.;  Petition  for  Relief  From  Tariff 
Filing  Requirements 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  provisional 

exemption. 

summary:  In  response  to  a  petition  filed 
by  Riverside  Transport.ition  Company. 
Inc..  the  Commission  has  decided 
provisionally  to  exempt  Riverside  from 
tariff  filing  requirements  in  49  U.S.C. 
10702.  10781,  and  10762. 
DATES:  Comments  are  due  on  December 
1,  1962.  The  relief  will  become  effective 
on  December  16.  1982,  unless,  in 
response  to  adverse  comments  filed,  the 
Commission  issues  a  further  decision 
withdrawing  this  relief. 
ADDRESSES:  Send  an  original  and.  if 
possible.  15  copies  of  comments  to: 
Room  5340,  Interstate  Commerce 
Commission.  Washington,  DC.  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Galloway  (202)  275-7278  or 
Tom  Smerdon  (202)  275-7277. 
SUPPLEMENTARY  INFORMATION: 

On  September  21.  1982,  Riverside 
Transportation  Company,  Inc., 
requested  relief  from  the  requirements 
of  49  L:,S,C.  10761. 

Petitioner  transports  (1)  general 
commodities  (except  classes  A  &  B 
explosives,  commodities  in  bulk,  and 
household  goods)  under  a  continuing 
contract  with  United  Forwarding,  Inc.,  of 
Omaha,  .VE.  and  (2)  air  cleaners, 
replacement  filters,  mufflers  and  other 
component  parts  of  engines  and 


compressors  under  a  continuing  contract 
with  Donaldson,  Company,  Inc.,  of 
Minneapolis,  MN  between  points  in  the 
continental  United  States.  The 
Commission  granted  this  operating 
authority  in  No.  MC  157657  (Sub-No.  1). 

Section  10702(b)  of  the  Interstate 
Commerce  Act  requires  contract  carriers 
to  file  with  the  Commission  actual  and 
minimum  rates  for  the  transportation 
they  provide.  Section  10761  prohibits 
transportation  without  a  tariff  on  file 
with  the  Commission,  and  section  10762 
sets  forth  general  tariff  requirements 
including  contract  carrier  authority  to 
file  only  minimum  rates.  Each  of  these 
sections  authorizes  the  Commission  to 
grant  relief  to  contract  carriers  when 
relief  is  consistent  with  the  public 
interest  and  the  transportation  policy  of 
section  10101.  Although  petitioner  seeks 
relief  only  from  the  requirements  of 
section  10761(a).  exemption  from  all 
three  provisions  appears  to  be  more 
appropriate.  We  have  considered  the 
petition  accordingly. 

Riverside  requests  the  exemption  in 
order  to  be  competitive  with  existing 
common  carriers  operating  in  the  same 
territory  by  effectuating  numerous  rate 
changes  rapidly.  It  asserts  the  need  for 
flexibility  to  change  its  rates  quickly  to 
react  to  changing  market  conditions  and 
enhance  its  innovative  potential. 

Without  the  exemption.  Riverside 
would  have  to  wait  30  days  before 
amending  its  rates.  By  then,  it  contends, 
market  conditions  may  have  changed 
further  making  its  rate  change 
inappropriate.  Riverside  argues  that  the 
tariff  filing  requirement  imposes  an 
undue  expense  of  time  and  money, 
which,  to  some  extent,  is  passed  on  to 
the  public. 

We  find  the  exemption  is  warranted. 
The  carrier  and  shippers  will  realize 
savings  from  the  tariff  filing  exemption. 
It  appears  that  the  requirement  that 
Riverside  file  schedules  is  not  in  the 
public  interest,  and  that  relief  will 
promote  the  transportation  policies  of  49 
U.S.C.  10101.  We  are  unable  to  conclude, 
however,  that  a  similar  exemption  is 
justified  for  future  contracts  and 
services.  Because  the  scope  and  terms  of 
future  contracts  are  necessarily 
unknown,  an  exemption  as  to  future 
contracts  can  only  be  based  on  general 
findings,  applicable  to  all  motor  contract 
carriers,  about  the  continued  utility  of 
any  contract  filing  requirement.  A 
proceeding  to  investigate  this  issue  on 
an  industry-wide  basis  will  shortly  be 
instituted  in  Ex  Parte  No.  MC  165,  Under 
these  circumstances,  we  do  not 
provisionally  find  that  operations  to  be 
conducted  under  future  contracts  would 
be  in  the  public  interest  or  would 
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promote  the  transportation  policies  of  49 
use.  10101. 

With  the  exception  noted  above,  we 
prov'sionally  grant  the  sought 
exemption.  If  we  receive  timely  filed 
adverse  comments,  we  will  issue  a 
fur'her  decision  addressing  taem  artd 
deciding  whether  this  provusional 
tipproval  ought  to  be  modified 

This  action  does  not  significintlj 
affect  either  the  quality  of  the  haman 
?n\ironment  or  the  conservation  of 
energy  resources.  {4avvever,  comments 
may  be  filed  on  these  issues 

(49  U  S.C.  10702(b).  10761|tj).  «rul  Urftglfl.) 

Decided:  November  8  1982 

By  the  Commission.  Division.  1. 
Commissioners  Sterrett.  Smutums,  cind 
Cradison.  Commissioner  Sterrett  was  absent 
and  did  not  participate. 
Agadia  I*  Mergenovich. 
Secretary. 

«1-R  l>oc  M-:«24,i  MM  n-i5^H2.  *4.s  .mil 
BajLlNG  CODE  703»-01-M 

i  Seventh  Revised  I.C.C  Order  Mo  80  Under 
Service  Oder  No.  13441 

Rai  Carriers;  Rerouting  Traffic;  St. 
Louis  Southwestern  Railway  Co.  et  at. 

Service  Date:  November  10.  1962. 

To;  St.  Louis  Southwestern  Railway 
Conipany;  Cadillac  &  Lake  City  Rpilway 
Ccmpa.iy;  Chicago  and  North  Western 
Transportation  Comipa.ay:  Iowa  Railroad 
C.''"»pany;  South  Central  Arkansas 
Rdiivvay:  North  Centra!  Oklahoma 
Radway  Inc..  and  Oklahom.a.  Kansas 
and  Texas  Railroad  Company. 

In  the  opinion  of  f.  Warren 
McFarland,  Agent,  the  Chicago,  Rock 
Esland  and  Pacific  Railroad  Company  is 
i.nable  to  transport  promptly  traffic 
offered  for  m.ovement  via  its  lines. 
because  of  an  embargo  of  its  imes 

Rerouting  authority  previously 
h^ranted  m  Sixth  Revised  Reroute  Order 
\o.  80,  is  extended  for  those  carriers 
'.vhich  have  indicated  that  tariff 
modifications  in  progress  cannot  be 
completed  by  the  expiration  of  that 
order.  This  matter  is  considered  to  be 
outside  the  scope  of  a  single  railroad  as 
p'-ovided  by  Ex  Parte  No.  376.  and 
therefore  requires  this  action  by  the 
Commission. 

It  ts  ordered: 

(a)  Rerouting  traffic.  The  Chicago, 
Rock  Island  and  Pacific  Railroad 
Company  (RI),  being  unable  to  transport 
prom.ptly  traffic  offered  for  movement 
via  its  lines  because  of  an  embargo  and 
abandonment  of  its  lines,  that  line's 
operators  named  below  are  authorized 
to  reroute  such  traffic  via  any  available 
route.  Traffic  necessarily  diverted  by 
authority  of  this  order  shall  be  rerouted 
so  as  to  preserve  as  nearly  as  possible 


the  participation  and  revenues  of  other 
carriers  provided  in  the  original  routina 
The  billing  covering  aii  such  cars 
rp'outed  shall  carry  a  reference  to  Ihf 
order  as  authority  for  Lhe  rerouting. 
St.  Louis  Southwestern  Raitwar 

Company. 
Cadillac  &  Lake  City  Railway  Company 
Chicago  and  .\'orlh  Western 

Transportation  Com.pany. 
!cwa  Ks^ilroad  Company. 
South  Central  Arkansas  Railway  Inc 
North  Ctintral  Okiahuma  Railway  Inc 
Oklahoma.  Kansas  and  Texas  Radroad 

Company. 

(b)  Concurrence  of  rereisint;  roads  to 
be  obtained.  The  railroad  rerouting  cars 
in  accordance  wnth  this  order  shall 
receive  the  concurrence  of  other 
railroads  to  which  such  traffic  is  to  be 
rerouted,  before  rerouting. 

(c)  Notification  to  shippers.  Each 
carrier  rerouting  cars  in  accordance  wi*^ 
this  order,  shall  notify  each  shipper  at 
the  time  each  shipment  is  rerouted  and 
shall  furnish  to  such  shipper  the  new 
routing  provided  for  under  this  order, 
except  when  the  disability  requiring  the 
rerouting  occurs  after  the  movement  has 
begun. 

(d)  Inasmuch  as  the  rerouting  of  traific 
is  deemed  to  be  due  to  carrier  disability, 
the  rates  applicable  to  traffic  rerouted 
by  said  Agent  shall  be  rates  which  were 
applicable  at  the  time  of  shipment  on 
the  shipments  as  originally  routed. 

(e)  In  executing  the  directions  of  the 
Commission  and  of  such  Agent  provided 
for  in  this  order,  the  common  carriers 
involved  shall  proceed  even  though  no 
contracts,  agreements  or  arrangements 
now  exist  between  them  with  reference 
to  the  divisions  of  the  rates  of 
transportation  apphcable  to  said  traffic. 
Divisions  shall  be.  during  the  time  this 
order  remains  ir.  force,  those  voluntarily 
agreed  upon  by  and  between  said 
carriers;  or  upon  failure  of  the  carriers  to 
so  agree,  said  divisions  shall  be  those 
hereafter  fixed  by  the  Commission  in 
accordance  with  pertinent  authority 
cop.ferred  i^pon  it  by  the  Interstate 
('ummerce  .'\ct. 

if]  Effective  date.  This  order  shall 
become  effective  at  IZDl  a  m.. 
November  1. 1982. 

(g)  Expiration  date.  This  order  shall 
expire  at  11:59  p.m..  January  31.  1983. 
unless  oherwise  modified,  amended  or 
i  acated. 

This  order  shall  be  served  upon  the 
Association  of  American  Railroads. 
Transportation  Division,  as  agent  of  all 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the  terms 
of  that  agreement,  and  upon  the 
American  Short  Line  Railroad 
Association.  A  copy  of  this  order  shall 


be  filed  with  the  Director.  Office  of  the 
Federal  Register. 

Usued  at  Washington.  D.C..  October  27. 
1982. 

Interstate  Commerce  Commissiftn. 

|.  Watrea  McFariand, 

Agent. 

|FR  Doc  «i-l\3m  Ptted  ll-IS-OZ;  a>«  mj 
MJJNGCOOE  7n6-01-« 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

( T  A- W- 13.0541 

Amstar  Corp.,  Spreckels  Sugar 
Division,  Factor  No.  1,  Spreckels.  Cahf.; 
Affirmative  Deternuriation  Regarding 
App^cation  for  Reconsideratfon 

By  an  application  aated  September  17, 
1982,  the  union  requested  atiministrative 
reconsideration  of  the  Department  of 
Labor's  Negative  Determiaation 
Regarding  EligiblUty  to  Apply  for  y 

Worker  Adjustment  Assistance  on      _ 
behalf  of  the  former  workers  of  Amstar 
Corporation's  Factory  No.  1  in 
Spreckels,  Cahfornia.  The  determination 
was  published  in  the  Federal  Register  on 
August  27.  1982  (47  PR  37979J. 

The  appUcation  for  reconsideration 
claims,  among  other  things,  that  the 
Trade  Act  of  1974  was  misinterpreted.  It 
is  also  claimed  that  the  percent  of  sugar 
imports  is  greater  now  than  In  the 
prenous  period  w  hen  workers  at 
Factory  #1  were  certified.  The  union 
also  claims  that  the  Department  did  not 
consider  all  the  facts  since  the 
circumstances  concerning  Factory  *1 
are  virtually  identical  to  what  they  were 
in  1978  when  the  workers  were  certified 
for  trade  adjustment  assistance. 

ConclusioQ 

After  review  of  the  application,  f 
conclude  that  the  claim  is  of  sufficient 
weight  to  justify  reconsideration  of  the 
Department  of  Labor's  prior  decision. 
The  application  is,  therefore,  granted. 

Signed  at  Washington.  D.C.,  this  29th  day 

of  O'l'iM.T  :>>..' 

Rot>ert  O  Desiongchamps, 

Acting  Deputy  Administrator.  Unemployment 

Insuronce  Senice. 

(ffi  Doc  82-31 9t2  Piled  11-15-82  a.'4S  un| 
aiLl.iNG  COOE  «S''0-30-M 


Determinations  Regarding  Eliglt>H)ty 
To  Apply  for  Worlcer  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U  SC.  2273)  the 
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Department  of  labor  herein  presents 
summaries  of  defermmations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
November  1, 1982-November  5,  1982. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both. 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3| 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-13^7Z-  Dentsply  International. 

Inc.,  Caguas,  PR 
TA-W-13.273:  Dentsply.  Inc..  Caguas. 

PR 
TA-W- 13,337;  Star  Watch  Case  Co.. 

Lading  ton,  MI 
TA-W-13,332:  Crown  Zellerback. 

Lincoln.  WA 
TA-W-13.398:  General  Electric  Co..^ 

Battery  Business  Dept,  Gainesville, 

FL 
T.'\-W-13.363:  Lanthier  Foundry  & 

Machine  Co.,  Oxford.  MI 
In  the  following  case  the  mvestigation 

revealed  thafcriterion  (3)  has  not 

been  met.  Increased  imports  did  not 

contribute  importantly  to  workers 

separations  at  the  firm. 
TA-W-13.348:  Milwaukee  Spring  Co.. 

Div.,  of  Illinois  Coil  Spring  Co., 

Milwaukee.  WI 
In  the  following  cases  the 

investigation  revealed  that  criterion 

(3)  has  not  been  met  for  the  reasons 

specified. 
TA-W-13.353:  Albany  International 

Corp..  Appleton  Wire  Div.. 

Appleton,  WI 
Aggregate  U.S.  imports  of  fourdnnier 

wire  are  negligible. 
TA-W-13.346;  Haarmann  Steel  Corp.. 

Chicopee.  MA 
Aggregate  U.S.  imports  of  structural 

steel  did  not  increase  as  required 

for  certification. 


TA-W- 13.349:  North  Berwick  Mills, 

North  Berwick.  ME 
Aggregate  U.S.  imports  of  finished 

fabric  and  knit  fabric  did  not 

increase  as  required  for 

certification. 
TA-W-13.205:  Baylv  .Manufacturing  Co.. 

Yakima.  WA 
.Aggregate  U.S.  imports  of  jeans  did 

not  increase  as  required  for 

certification. 
TA-W-13.194:  Triple  S.  Dynanucs- 

Breckenndge.  Inc..  Breckenridge, 

TX 
Aggregate  U.S.  imports  of  gravity 

tables  are  negligible.  Imports  of 

conveyors  are  negligible. 

Specialized  equipment  accounts  for 

a  relatively  small  percentage  of 

total  production.  Any  import 

influence  could  nut  have 

contributed  importantly  to  overall 

employment  declines  at  the  firm. 

Affirmative  Determinations 

T.\-W-13.379:  Manner  Handbag  Co.. 
Lodi.  NJ 
:\  certincafion  was  issued  in  response 
to  a  petition  received  on  March  29, 
1982  covering  all  workers  separated 
on  or  after  March  26.  1981. 

T.A-W-13. 159:  .AM  Cable  TV  Industries, 
Inc..  Lebanon.  P.A 
.\  certification  was  issued  in  response 
to  a  petition  received  on  December 
22.  1981  covering  all  workers 
separated  on  or  after  August  1,  1981. 

TA-W-13. 151:  Firestone  Tire  &  Rubber 
Co..  Des  Moines.  /.4 
.•\  certification  was  issued  in  response 
to  a  petition  received  on  December 
14,  1981  covering  all  workers 
producing  tractor  tires  separated  on 
or  after  December  1,  1981. 

TA-W- 13. 182:  Charleston  Garment  Co. 
f.'\  plant  facility  of  Bobbie  Brooks, 
Div..  Bobbie  Brooks.  Inc.,  Nitre. 
\VV) 
.\  certification  was  issued  in  response 
to  a  petition  received  on  January  12, 
1982  covering  all  workers  separated 
on  or  after  December  18, 1980  and 
before  April  15,  1982. 

T.-\-W-13. 193:  Rn-ere  Screw  &  Rivet 
Co..  Wheeling.  IL 
A  certification  was  issued  in  response 
to  a  petition  receive  on  January  1, 
1982  covering  all  workers  separated 
on  or  after  May  30.  1981  and  before 
December  31,  1982. 

TA-W-13.130:  IMCo  Services.  Inc.. 
Clipper  Plant.  Battle  Ml.  NE 
.\  certification  was  issued  in  response 
to  a  petition  received  on  December 
4.  1981  covering  all  workers 
separated  on  or  after  December  1, 
1981. 
1  hereby  certify  that  the 

aforementioned  determinations  were 


issued  during  the  period  November  1, 
1982-November  5, 1982.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  10,332,  U.S. 
Department  of  Labor,  601  D  Street,  NW, 
Washington,  D.C.  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated;  November  9. 1982. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
.Assistance. 

|KR  Doc,  82-31310  Filed  ll-15-8i  8.45  dm| 
BILUNG  CODE  4S10-30-M 


Investigations  Regarding 
Certifications  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ["the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act  and  29  CFR 
90,12. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
absolute  or  relative  increases  of  imports 
of  articles  like  or  directly  competitive 
with  articles  produced  by  the  workers' 
firm  or  an  appropriate  subdivision 
thereof  have  contributed  importantly  to 
an  absolute  decline  in  sales  or 
production,  or  both,  of  such  firm  or 
subdivision  and  to  the  actual  or 
threatened  total  or  partial  separation  of 
a  significant  number  or  proportion  of  the 
workers  of  such  firm  or  subdivision. 

Petitioners  meeting  these  eligibility 
requirements  will  be  certified  as  eligible 
to  apply  for  adjustment  assistance  under 
Title  II,  Chapter  2.  of  the  Act  in 
accordance  with  the  provisions  of 
Subpart  B  of  29  CFR  Part  90.  The 
investigations  will  further  relate,  as 
appropriate,  to  the  determination  of  the 
date  on  which  total  or  partial 
separations  began  or  threatened  to 
begin  and  the  subdivision  of  the  firm 
involved. 

Pursuant  to  29  CFR  90.13,  the 
petitioners  or  any  other  persons  showing 
a  substantial  interest  in  the  subject 
matter  of  the  investigations  may  request 
a  public  hearing,  provided  such  request 
is  filed  in  writing  with  the  Director, 
Office  of  Trade  Adjustment  Assistance, 
at  the  address  shown  below,  not  later 
than  November  26. 1982. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 


Pelitioner  (Um 


ATencan  Molo 
cifity  (coTipan 
ATieocan  Motor 
*.rx*ie.-s^  Coal  C 
ASARCO  Inc  I 
Btue  RK3ge  Sho 
Bnajeio".  Dyeiri 
Fi9g*e  intemalio 

P'"jtfon  Machine 
Se''Tie*  Compan 
Seimer  Confian 
'Jn,»tYsai  Coat  C 
Ap>t^tca.i  Coior 

Pool  icx:aw 
Hoil's  Manutact, 
L'vermore  Shoe 
P'^eips  Dodge  P 

(wofkersi 
P^ce  River  Ooa) 
P'fce  -^ive*  Coal 
Pnce     Rtvef     C 

(UMWA). 
u  S    Steel  Mini 

I '."WW  A  I. 
US     Steel    Mm 

Mestem  Oiv,  ( 


l>-"K  r),K-  82-113' 
BILLING  CODE 

Office  of  tl 


out  its  resp 
Paperwork 
Chapter  35 
proposed  ft 

fecuiremon 


J  Ml 


Federal  Register  /  Vol.  47,  No.  221  /  Tuesday.  November  16.  1982  /  Notices 


51641 


the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  26,  1982. 

The  petitions  filed  in  this  rase  are 
available  for  inspection  at  the  Office  of 


the  Director,  Office  of  Trade  Adjustment 
Assistance,  E.mployment  and  Training 
Administration.  U.S.  Department  of 
Labor.  601  D  Street.  NW  .  WdshingtDn. 
D.C.  2021.J. 


SigrK^d  Jl  V\  rtshinK'i'i   I)  C"  ,  'Iji,^  Hih  d.n  of 
\"v  ember  li»i2. 

Man-in  M   Fooks, 

Of  rector.  Office  of  Trade  Ad/ustmenl 
Assistance. 


Appendix 


Petitioner  (Umon/wo'Vers  ex  forme^r  wortters 
oil 


T 


*•  nencan  MoIOfS  Corp     AmLfri,_an   Center  fa      Sixif-heia  KiM 

cjhty  (company  1 

A-T>eocan  Motors  Cotd    Amtsk  Fjol'iy  (co.) OskoR,  M 

«.-i.itvs' Coal  Co    4-H  Mine  (workers*    AooowMs.  W.  Va. _. 

ftSARCO  inc  (USWA)         _.  E.  Hel8na.Manlm. 

eii^  R«3ge  Shoe  Lc   (workers) RatMraOMas.  NC 

Bnageton  Dyeing  &  !=n<sning  Co.  (ACTWU)  Bridgelon.  NJ  

Figs«?  irtemalionat.  MeyeT-Wcrtd  Div  (USWAI  ,  ,  W  Boylslon.  MA   .  ..„ 


P^jtfon  Machine   wkrs  &  Co.) ....._. „ 

Se'-'ier  Company  sUAW)      „ „ 

Seirner  Comfiany  (l.'AW)     _ 

'jn'.ersai  Coat  Co  (iworVers) 

America.n  Coior  S  Chemicai  Cocp .  Lock  Haven 

Pijni  (Oi:;awj) 
Hfoii's  Manutactunng  Co  ,  ^nc   (company) 
L-vermore  Shoe  IMame  Woodsl  (workers) 
^^i^ips  Dodge  Rettnery  i^rp    Etect.'otyrtc  Oep: 

(workerb) 
i^^Le  River  Coa)  Co    No   3  Mine  (tJM'AA) 
P'n.6  ^iver  Coa(  Co    No   5  Mine  iCMWAi 
Price     R'ver     Coal     Co .     P"»pa  «jon     =>:s.- ' 

(UMAAI 
U  3    Steel   Mining   Co ,    inc     Coal   P'et'   -^a"! 

I'JMWAl. 
U  S    Steel    Minmg    Co..    inc..    Geneva    Mine. 

Western  Oiv  (UMWA). 


C'eveiand.  Ctio      „«. 

Elkhart.  IN   ;f4o  Mam) 

Elkhari   IN   Hnckiitiai  Paricway).. 

Bay  S'Tore   N^  

Lock  Haven,  Pa   

Wriqhtsv''(e   °a 

Livermore  Falls.  ME 

El  Paso.  Texas 


HetCH?r  Utah  ^ 
HeiotK  Li*ati..« 
Hoipar  Utah .._ 


AtHln^qton   Utah , 

E.  Carbon  Qty.  UT., 


Date  received     !   Date  o(  peMKm    {    PelMon  iwmber 


Nov   1    '982 Oct  27.  1982 


-  ■  do do TA-W-13.913 

Nov  2.  1982 Nov.  29.  1982 TA-W-13.914 


TA-W-13.912  . 


Oct  M    1982         ;  Oct    19.  1982 

Del  28    1982   Oct  22.  1932  . 

Nov    1.  1982 Oct  27    1982. 

Oct  29.  1982 1  Oct  22.  1962 


1  TA-W.t3,915 
TA-WI3916 
TA-W-13.917 
TA-W-13.91B.. 


Nov  3,  1962  . 


Oct  21.  1962 -I  TA-W  13.919 

Oct  28.  1982 i  Oct  25.  1982 ,  TA-W-13.920 


do...- I do 

Nov.  Z  1982 1  Oct  20. 

do ...I  Oct  28. 


TAW.  13.921 

1982 i  TA-W- 13.922. 

TAW- 13.923 


1962 


Oct  29.  1982 Oo»  21.  1962 

Oct  28.  1982 j  Oct.  17,  1982._ 

Nov  2.  1982  Oct  22.  1982... 


Nov.  1.  1982.. 

._...do 

do 


-do.. 


Oct  26.  1962.. 

— do 

.....do 


...do.. 
..J*).. 


TA-W- 13.924 
TA-W-13.925 
TA-W-t3926 

TA-«M- 13.927 
TA-t«-l3.928 
TA-W- 13.929 

TA-W-1 3.930 

TA-W-13,931 .. 


Artxies  pRxtuoed 


Headquanera  offioe. 

Technical  fac«y  (oHioe)  T 

Cool  nining. 
Lead  prooessr>g 

Shoes,  wortt — fner.  s  tH>.r?    wiu-r^^'y^t  men's. 

Dye  and  knish  KrMted  dom. 

Machmss— boning    and    labelns     <i..i^>  -■•■: 

packagng. 
Machines — Ihreac  roivnQ  ^mj  prt-^i  t  «, 
Oarenets  and  (ijirt 
Wan-.no- is«^ 

Jack(-'s   *ji"  an,^  r>tar,,-'s    wyryen 
Dvr-^  -,"' :   .'L-v^H.  -  ■. 

We.*    -  'vio-er  '^  jLic  rvjoiLn  s. 
Shoes,  txxia.  sandala— fflen't.  tattes' 
Copper— TBflne 

Coal  mnng. 
Coa  rnnng 
Coal  deanng. 

Coal  deanng. 

Coal  mining. 


>-wri.K    B-'-iiin  Ri,.fi  !i-i>-B2;ft45iwn| 
BILLING  CODE  4510-30-M 


Office  of  the  Secretary 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background  » 

The  Department  j!  Labor,  in  r.trfyiniJ 
nut  its  responsibility  under  the 
Paperwork  Reduction  Act  (44  V  S.C 
vJhfpter  35),  considers  comments  (in  thr 
p."opDsed  forms  and  recordkeeping 
iecairements  that  will  affect  the  public. 

List  of  Forms  Under  Review 

On  each  Tuesday  and/or  Friday,  as 
^leressnry.  the  Department  of  Labor  will 
publish  a  list  of  the  Agency  forms  under 
review  by  the  Office  of  Management 
rtnd  Budget  (OMB)  since  the  last  list  w,is 
published.  The  list  will  have  all  entries 
(4roi.iped  into  new  forms,  revisions. 
evtensions  (burden  change),  extensions 
Inu  e:hHr;gel,  or  reinstatements.  The 
Departmental  Clear<ini:e  Officer  will. 
■:non  request,  be  able  to  advise 
'~u  iiibeis  of  the  public  of  the  nature  of 
-in;,  particular  revision  they  are 
i-iferested  in. 

Each  entry  will  contain  (de  follow  mj^ 
inforraHtion: 

•  The  Agency  of  the  DepaMment 
issuing  this  form. 


•  The  title  of  the  form 

•  The  Agency  form  number,  if 
applicable. 

•  How  often  the  form  mu'st  be  filled 
out. 

•  Who  will  be  required  to  or  asked  to 
report. 

•  Whether  small  business  or 
ortjanizririons  are  affected. 

•  The  standard  industrial 
classification  (SIC)  codes,  referring  to 
specific  respondent  groups  that  are 
affected. 

•  An  estimate  of  the  number  of 
responses. 

•  An  estim.ate  of  the  total  number  of 
hours  needed  to  fill  out  the  form. 

•  The  number  of  forms  in  the  request 
for  approval. 

•  A.n  abstract  describing  the  need  for 
i.nd  us.'s  ct  :he  information  collection. 

Commeiits  and  Questions 

C"fiie.s  ot  the  proposed  forms  and 
su:"p'ir?n)3  documents  nifiy  be  obtained 
by  rrtl'.i.'ig  the  Department  Clearance 
Officer,  Paul  E.  Larson.  Telephone  202- 
523-6331.  Comments  and  questions 
about  the  items  on  this  list  should  be 
directed  to  Mr.  Larson,  Office  of 
[nformati.Tn  Management,  i'.S 
Department  of  Labor.  200  Constitution 
Avenue.  N.W.,  Room  S-552a 
Washington.  DC.  20210.  Comments 
should  also  be  sent  to  the  OMB 


reviewer.  Norman  Frumkin,  Telephone 
202-395-6880.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Manageipent  and  Budget.  Room  320a 
NEOB.  Washington.  DC.  20503. 

Any  member  of  the  public  who  wants 
to  comment  on  a  form  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Extension 

(Burden  Change.) 

Employment  Standards 
Administration. 

•  Medical  Report  Forms:  CA-16.  CA- 
17.  CA-20,  CA-20a.  CA-2a  CA-1090. 
CA-1302.  CA-1303.  CA-1304.  CA-1306. 
CA-1308.  CA-1318.  CA-13.31.  OWCP-5. 

Annually 

Businesses  or  other  institutions,  small 
business  or  organization,  SIC  ftOl 
608.500  responses:  151.708  hours.  14 
forms. 

The  information  obtained  through  the 
use  of  the  forms  in  this  clearance  is 
necessary  to  determine  whether  or  not  « 
Federal  employee  who  has  filed  ( l.iim 
under  the  Federal  Employees' 
Compensation  Act  (FECA)  (81i)l  ei  seq  ) 
is  entitled  to  compensation  under  the 
FECA. 
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Signed  at  Washington.  D.C.  this  nth  day  of 
November  1982. 
Paul  E.  Larson, 

Departmental  Clearance  Officer. 

[FR  Doa  82-31308  Filed  n-15-8i  9-45  jjii| 
BIUJNG  CODE  4510-27-M 


[S«cr«tary  of  Labor's  Order  6-82) 

Delegation  of  Auttiortty;  Assignment 
of  Responsibilities  Under  the 
Veterans'  Rehabilitation  and  Education 
Amendments  of  1980  (Pub.  L  96-466); 
Disabled  Veterans'  Outreach  Program 

November  8,  1982. 

1.  Purpose.  To  delegate  authority  and 
assign  responsibilities  for  carrying  out 
functions  and  authority  vested  in  the 
Secretary  of  Labor  pursuant  to  the 
Veterans'  Rehabilitation  and  Education 
Amendments  of  1980  (Pub.  L.  96--;66), 
related  legislation,  and  Executive 
Orders. 

2.  Background.  The  Veterans 
Rehabilitation  and  Education 
Amendments  of  1980  and  the  Veterans' 
Compensation,  Education  and 
Employment  Amendments  of  1982  (Pub. 
L  97-306)  provide  for  an  outreach 
program  designed  to  meet  the 
employment  needs  of  veterans. 
espjecially  disabled  veterans  of  the 
Vietnam  era.  The  Act  further  provides 
that  the  Secretary  of  Labor  shall 
administer  the  Disabled  Veterans' 
Outreach  Program  (DVOP)  through  the 
Assistant  Secretary  of  Labor  for 
Veterans'  Employment  (ASVE),  as 
established  by  the  Act.  Heretofore. 
DVOP  had  been  administered  by  the 
Assistant  Secretary  of  Labor  for 
Employment  and  Training. 

3.  Delegation  of  Authority  and 
Assignment  of  Responsibilities,  a.  The 
Assistant  Secretary  of  Labor  for 
Veterans'  Employment  is  responsible  for 
coordinating,  monitoring,  and  ensuring 
that  the  functions  of  the  Secretary  of 
Labor  under  the  Veterans' 
Rehabilitation  and  Education 
Amendments  of  1980  (Pub.  L  96-466) 
with  respect  to  the  Disabled  Veterans ' 
Outreach  Program  are  implemented. 
Such  responsibilities  include  but  are  not 
hmited  to  the  following: 

(1)  Developing  and  promulgating  the 
Secretary  of  Labor's  regulations 
required  to  implement  the  Act. 

(2)  Developing  and  promulgating 
performance  standards  related  to  the 
conduct  of  the  Outreach  program. 

(3)  Providing  for  effective 
administration  of  the  DVOP  through 
technical  assistance  and  training. 
monitcmng  performance,  and 
establishing  a  system  of  program  and 
financial  directives  and  reporting. 


(4)  Developing  and  carrying  out  a 
program  of  outreach  and  employment 
assistance  to  provide  eligible  veterans 
the  maximum  employment  and  job 

training  opportunities. 

(5)  Developing  budget  documents  as 
necessary  to  support  the  DVOP  at  the 
required  levels. 

(6)  Entering  into  grants  and/or 
contracts.  This  authority  may  be 
redelpgated  to  the  Regional  Directors  for 
Veterans'  Employment. 

b.  The  Assistant  Secretary  for 
Employment  and  Trammg  (ETA)  is 
responsible  for  making  available, 
through  agreement  or  memorandum  of 
understanding,  the  existing  ETA 
financial  and  reporting  systems  whereby 
the  DVOP  may  be  efficiently  and 
effectively  operated  and  administered. 

c.  7".''7e  Solicitor  of  Labor  is 
responsible  for  providing  legal  advice 
and  assistance  to  all  officials  of  the 
Department  who  have  responsibilities 
under  this  Order. 

4.  Resources.  The  Department  shall 
allot  to  the  Assistant  Secretary  for 
Veterans'  Employment  funds 
appropriated  by  Congress  for  the 
administration  of  the  DVOP.  The  Office 
of  the  Assistant  Secretary  for 
Administration  and  Management 
fO.^SAMJ  shall  continue  to  support  the 
O.ASVE  in  all  matters  regarding  budget, 
financial  management  and  other 
administrative  activities.  Recording  of 
DVOP  obligations  and  expenditures  will 
be  in  accordance  with  procedures 
prescribed  by  OASAM  under  the 
accounting  policy  authority  vested  in 
that  office. 

5.  Reservation  of  Authority.  The 
preparation  of  reports  to  the  President 
and  the  Congress,  including  appropriate 
recommendations,  with  respect  to 
administration  of  the  Disabled  Veterans' 
Outreach  Program,  and  particularly 
Department  of  Labor  responsibilities  is 
reserved  for  the  Secretary. 

6.  Secretary's  Order  5-81  remains  in 
effect  except  where  inconsistent  with 
this  Order. 

7.  Effective  Date.  This  Order  is 
effective  retroactive  to  October  1, 1982. 
Raymond  I.  Donovan, 

Secretary  of  Labor 

|FR  Doc  Kf-irXM  Filed  n-15-fl2.  IM5  simj 
BILUNO  CODE  4S10-23-M 


MOTOR  CARRIER  RATEMAKING 
STUDY  COIMIMiSSION 

Change  In  Public  IMeeting  Date 

New  Date:  Thursday,  December  9,  1982. 

Place:  Russell  Senate  Office  Building,  Room 
235,  Constitution  Avenue  and  First  Street, 
NE.,  Washington.  D.C.  20510. 


Time:  9:00  a.m. 

Purpose:  The  Motor  Carrier  Act  of  I960, 
Public  Law  96-296,  as  amended  by  the  Bus 
Regulatory  Reform  Act  of  1982,  directs  the 
Motor  Carrier  Ratemaking  Study  Commission 
(Study  Commission)  to  make  a  full  and 
complete  investigation  and  study  of  the 
collective  ratemaking  process  for  all  rates  of 
motor  common  carriers  of  property  and  of  the 
need  or  lack  of  need  for  continued  antitrust 
immunity  thereof.  The  Study  Commission  is 
specifically  directed  to  estimate  the  impact  of 
the  elimination  of  such  immunity  upon  the 
rate  levels  and  rate  structures  and  to  describe 
the  impact  of  such  on  the  Interstate 
Commerce  Commission  and  its  staff.  Also, 
the  Study  Commission  has  been  directed  to 
give  special  consideration  to  the  impact  of 
the  elimination  of  such  immunity  upon  rural 
areas  and  small  communities.  TTie  Study 
Commission  shall,  not  later  than  January  1, 
1983.  submit  to  the  President  and  the 
Congress  its  final  report  including  its  findings 
and  recommendations. 

The  purpose  of  this  meeting  is  to  provide 
the  opportunity  for  the  Study  Commission  to 
discuss  and  consider  the  draft  report, 
findings,  and  recommendations;  to  direct 
issuance  of  the  final  document  with  its 
findings  and  recommendations  to  the 
Congress  and  President:  and  to  consider 
other  business  as  appropriate. 

For  further  information,  contact:  Name:  ). 
Kent  (arreil.  Title-  General  Counsel.  Phone 
No.:  (202)  724-96(X). 

Submitted  this,  the  lOlh  day  of  November, 
1982. 

Larry  F.  Darby, 

E.\ecutive  Director. 

in*  Doc  82-:)li5I  FilBd  n-lo-ai  8  45  .jm| 
BILLING  CODE  6820-BO-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-255-OLA] 

Consumers  Power  Co.  (PaKsades 
Nuclear  Power  Facility);  Order  of 
Dismissal 

November  8,  1982. 
Procedural  History 

On  July  23,  1979  the  Licensing  Board 
issued  a  Special  Prehearing  Conference 
Order  in  this  matter  which  admitted 
Great  Lakes  Energy  Alliance 
(hereinafter  "GLEA")  as  a  party  to  this 
proceeding.  GLEA  designated  Mary  P. 
Sinclair  of  Midland,  Michigan  as  its 
representative. 

On  June  23, 1982  this  Board  issued  an 
order  requiring  each  party  to  the 
proceeding  to  file  a  statement  on  or 
before  July  12, 1982  concerning  the 
status  of  this  proceeding.  Licensee  and 
NRC  Staff  filed  such  statements;  GLEA 
did  not  respond  to  the  order. 

On  August  9, 1982  the  Board  issued  an 
order  scheduling  a  prehearing 
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r!>!iierence  to  be  held  on  September  21. 
1982  in  St.  Joseph.  Michigan.  This  order 
was  published  in  the  Federal  Register  on 
August  13.  1982.  47  PR  35382  (August  13, 
1982).  Both  the  order  of  June  23.  1982  and 
tne  order  of  August  9.  1982  were  served 
upon  GLELA  representative  Mary  P. 
Sinclair. 

On  September  21,  1982.  a  prehearing 
conference  was  convened  in  this  matter 
iit  S'.  Joseph.  Michigan.  Licensee  and 
\"KC  Staff  attended  and  were 
iupresented.  GLEA  did  not  attend  the 
prehearing  conference  and  was  not 
represented.  Mary  P.  Sinclair  did  not 
.itUind  the  prehearing  cnnfererji.e  <ini] 
was  not  represented.  This  Boa"d 
received  no  notice  that  neither  C.[  KA 
nor  Mary  P.  Sinclair  would  attrnd  the 
prehearing  conference. 

Thereafter,  on  September  23.  1982  the 
Hoard  issued  an  Order  to  CtLEA  to  Show 
Cause  why  it  should  not  be  dismissed  as 
a  party  for  its  default  in  failing  to  attend 
tiie  prehearing  conference  of  September 
-"1.  1982.  That  Order  was  served  on 
(■l.EA's  representative  Mary  P.  Sinclair 
by  Certified  Mail  on  September  27,  1982. 
Neither  GI.EA  nor  anyone  on  its  behalf 
filed  any  response  to  the  Order  to  Show 
Clause. 

.\pplicable  Law 

1  he  NRC  Rules  of  Procedure  pro\  ide 
m  pertinent  part  as  follows: 

On  f.iilure  of  a  party  '    '    '  to  appear  at  a 
nt'anng  ur  prehearing  conference  '    '    *  the 
( Commission  or  presiding  officer  nw\  .make 
SiH.h  orders  in  rpgard  to  the  failure  .i.s  iirc  just 
including,  among  others,  the  fuIiov\  ina: 

(.i)  Without  further  nolu  p,  find  the  facts  as 
tu  the  matters  regarding- which  the  order  was 
made  in  dctordance  with  the  claim  of  the 
p.irty  obtaining  the  order,  and  enter  siK.h 
crder  as  may  be  appropriate:  or 

fb)  Proceed  withiiiil  further  notice  to  take 
[Toof  on  thn  issups  specified."  10  CFR  2  "07 

The  Order  to  Show  Cause  notified 
IjLEA  that  unless  it  showed  good  cause, 
v\  ithin  20  days,  for  its  default  in  Liiling 
1.1  attend  the  prehearing  conference,  it 
V  mild  be  dismissed  as  a  party.  Thus. 
I.LEA  was  fully  advised  of  the 
consequences  of  a  failure  to  respond. 
Nevertheless.  GLEA  did  not  respond  to 
Ine  Order  to  Show  Cause, 

We  are  niindtul  th;!t  dismissal  uf  a 
p.irty  is  the  ultimate  s.in(  tion  applicable 
•  •  an  intervener.  On  the  other  hand, 
i\tiere  a  party  faUs  to  carry  out  the 
responsibilities  imposed  by  the  fact  ot 
Its  participation  in  the  proceecjing.  such 
party  may  be  found  to  be  m  default  and 
its  contentions  dismissed.  Boftton  Edison 
Co.  (Pilgrim  Nuclear  Generating  Station 
No.  2),  LBP-76-7,  3  NRC  156  (1976)  We 
find  that  GLEA's  unexplained  failure  to 
attend  the  prehearing  conference  and 
failure  to  respond  to  the  Order  to  Show 


Cause  are  serious  lapses  which  indicate 
that  it  should  no  longer  retain  its  status 
as  party  in  this  proceeding. 

Order  ^ 

Wherefore,  it  is  ordered  this  8'h  day 
of  November  1982  at  Bethesda. 
Maryland  that  Great  Lakes  Energy 
Alliance  is  in  default  for  failure  to 
attend  a  prehearing  conference  on 
September  21. 1982:  that  is  has  not 
est.iblished  good  cause  why  it  should 
not  be  dismissed  as  a  party  herein:  that 
it  IS  dismissed  as  a  party  herein:  and 
that  Its  three  previously  admitted 
contentions  are  also  dismissed. 

!t  is  further  ordered  that  since  there  is 
no  longer  any  party  or  contention 
.ipposed  to  the  operating  license 
amendment  in  this  proceeding,  this 
proceeding  is  hereby  dismissed. 

.Atomic  Safety  and  Licensing  Board, 
laraes  A.  Laurenson, 

Georj^e  C.  .\nderson. 
M.  Stanley  Livingston. 

>  K  ;i"..^J-.,i.''H  hil..<i  ll-If-«2;  B:*5.im| 
BILLING  CODE  75SO-01-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  ot  Federal  Procurement  Policy 

Invitation  for  Public  Comment  on 
Proposed  OFPP  Policy  Letter 

AGFNCV:  Office  of  Federal  Procurement 
Pnlu  y  (OFPP).  Otficc  uf  Management 
and  Budget. 

ACTION:  Request  for  comment  on 

;):()p()S"(.l  OFPP  policy  letter. 


summary:  The  Office  of  Federal 
Procurement  Policy  is  requesting  public 
comment  and  Government  agency 
re\iew  and  comment  on  the  following 
proposed  Policy  Letter.  The  Policy  Letter 
sets  forth  CTOvernment-wide  policy  on 
retainage.  Retainage  is  the  practice  of 
retaining  or  withholding  part  of  the 
amount  due  a  contractor  until  the  total 
<.e/nn-act  is  completed. 

date:  Written  comments  must  be 
received  on  or  before  December  30. 

;  902. 

ADDRESS:  Comments  arc  to  be  sumitted 
!o  the  Office  of  Federal  Procurement 
Policy,  Office  of  Management  and 
Budget,  Room  9025,  .New  E.\ecutive 
Office  Building.  726  Jackson  Place.  NW.. 
Washinglon.  DC.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  W.  Clark.  Deputy  Associate 


.Administrator  for  F*rocii.remeni  S',  "^lem 

Implementation,  (202)  395-3455. 

Donald  E.  Sow  le. 

Adminislrator. 

POLICY  LETTER  NO.  82- 

TO  THE?  HEADS  OF  EXECUTIVE  AGENtllKS 
AND  DEPARTMENTS 

SIJB)ECT:  Federal  Procurement  Policy  on 
Retainage 

1.  Purpose.  This  Pohcy  Letter  is  mtended  to 
provide  uniform  policy  guidance  to  control 
the  practice  of  retaining  or  withholding  funds 
due  contractors  pending  the  completion  of 
contracts. 

2.  Background  Retainage  practices  vary 
from  agency  to  agency  Some  withhold  a 
standard  10  percent  of  the  contract  price  until 
the  contract  is  closed  cut;  others  withhold 
less.  Proponents  of  retainage  indicate  it 
protects  the  Government  against  inadequate 
or  improper  contractor  performance  and 
helps  ensure  timely  completion  of  the 
contract.  Opponents  point  out  Iha'  the 
Government's  interests  are  adequately 
Drofected  by  payment  and  performance  bond 
requirements  and  other  specific  contractual 
remedies.  Subcontracts,  in  particular,  are 
concerned  about  retainage  practices,  as 
prime  contractors  often  hold  retainage  on 
payments  due  subcontractors  until  the  prime 
contract  IS  completed  and  the  Government 
releases  any  amount  retained  from  the  pnme, 

3.  Policy.  Rctamage  should  not  l>e  used  as 
a  substitute  for  good  contract  management. 
Determinations  regarding  the^ise  of  retainage        ■ 
and  the  specific  levels  to  be  withheld  should       ij 
be  made  on  the  basis  of  prevailing  industry         (* 
practice,  the  potential  for  not  obtaining 
expected  performance,  prior  experience  with 

the  contractor,  price  concessions,  and  other 
valid  considerations.  Tlie  level  of  retainage 
ordinarily  should  not  exceed  fen  percent  of 
the  amoimt  billed  by  a  contractor  in  ' 

accordance  with  the  contract  terms  and  may 
be  adjusted  as  contracts  approach 
completion  to  recognize  better  than  exp»-r'ed 
performance,  the  ability  to  rely  on  alternHlive 
safeguards,  and  other  factors.  Upran 
completion  of  all  contract  requirements, 
retained  amounts  shall  he  paid  promptly. 
Government  contractors  are  encouraged  to 
make  provisions  in  their  agreement  with 
subcontractors  and  suppliers  for  the  prompt 
payment  of  due  amounts. 

4.  RfsponsibiliHes.  This  policy  shall  be 
implemented  through  the  Defense  Acquisition 
Regulation  fD.\R)  and  the  Federal 
Procurement  Regulations  (FPR).  Appropriate 
changes  shall  be  made  to  these  regulations  to 
accommodate  the  policy   .Agencies  that  do 
not  use  the  DAR  and  FPR  shall  make 
appropriate  procurement  regulatory  changes 
to  implement  the  policy. 

5.  Applicability.  This  policy  is  not 
applicable  to  recipients  of  Federal  grants 

6.  Information  Contact.  Information  Hi)uut 
this  policy  may  be  obtained  by  ronlui  iin^' 
Charles  W.  Clark.  Office  of  Ft-deral 
Procurement  Policy,  (202)  395-:*45.'). 
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7.  Effective  Date  This  policy  is  to  be 
effective  60  days  after  issuHP.<  e 
Donald  F  Sowie, 
Admimstrator. 

IF"R  Uix  82-31338  FMed  ll-IS-82;  8:45  ami 
BILLING  CODE  3nl>-01-M 
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OFFICE  OF  PERSONNEL  , 
MANAGEMENT         ' 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-^63).  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on:  Thursday.  December  16. 
19R2. 

These  meetings  will  ainverit  >i'  ID 
d  r,\.  and  will  be  held  in  Room  5.-\0G.'\. 
Office  of  Personnel  Mtinagement 
Building,  1900  E  Street  .\\V,. 
Washington,  DC, 

The  Federal  Prevailing  Rate  Advisory 
Com.mittee  is  composed  of  a  Chairman. 
representatives  of  five  labor  unions 
holding  exclusive  bargaining  rights  fur 
Federal  blue-collar  employees,  and 
representatives  of  five  Federal  agencies. 
Entitlement  to  membership  of  the 
Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primarv 
responsibility  is  to  review  the  prev  ailing 
rate  system  and  other  matters  pertinent 
to  the  establishment  of  prevailing  rates 
under  subchapter  IV,  chapter  53.  5 
L'.S C  as  amended,  and  from  time  to 
time  advise  the  Office  of  Personnel 
Management  thereon. 

These  scheduled  meetings  will 
convene  in  open  session  with  both  labor 
and  management  representatives 
attending.  During  the  meeting  either  the 
labor  members  or  the  management 
members  may  caucus  separately  with 
the  Chairman  to  devise  strategy  and 
formulate  positions  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  impair  to  an 
unacceptable  degree  the  ability  of  the 
Committee  to  reach  a  consensus  on  the 
matters  being  considered  and  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  on  the  basis  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  Section  10(d)  of 
the  Federal  Advisory  Committee  .\c\ 
(Pub.  L  92--163)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  m.ay, 
depending  on  the  issues  involved. 
constitute  a  substantial  portion  of  the 
meeting. 


Annually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management,  the 
President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations 
thereon,  and  related  activities.  These 
reports  are  also  available  to  the  public, 
upon  written  request  to  the  Committee 
Secretary. 

Members  of  the  public  are  invited  to 
submit  material  in  writing  to  the 
Chairman  concerning  Federal  Wage 
System  pay  matters  felt  to  be  deserving 
of  the  Committee's  attention.  Additional 
information  concerning  these  meetings 
may  be  obtained  by  contacting  the 
Committee  Secretary,  Federal  Prevailing 
Rate  Advisory  Committee.  Room  1340. 
1900  E  Street  NW.,  Washington,  DC. 
20415  (202-632-9710). 
William  B.  Davidson,  Jr., 
Chairman,  Federal  Prevailing  Rate  Advisory 
Committee. 

|KR  Doc  B2-31181  F'led  ll-I.I-BZ:  B  45  amj 
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OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

Acid  Rain  Peer  Review  Panel  Meeting 

November  10, 1982. 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770).  notice  is  hereby 
given  of  the  following  meeting: 

Names:  Acid  Rain  Peer  Review  Pant! 

Dates,  times.  &  locations:  Dec.  1,  1P82  8  in 
AM.  Room  5014.  New  Executive  Office  of 
Building.  Washington.  DC  20500. 

Dec.  2.  1982:  8:30  AM.  Room  5014,  New 
Executive  Office  Building.  Washington.  DC 
20500. 

Type  of  meeting:  Part  Open:  Dec.  1.  1982. 
10:00  AM-4:30  PM;  Dec.  2. 1982.  8:30  AM-3:30 
PM 

Part  Closed  Dec.  1.  1982,  8:30  AM-10:00 
AM:  Dec.  2.  1982,  330  PM-5:00  PM. 

Proposed  agenda:  (1)  Personnel  policies. 
Panel  staff  selection  and  integration 

(2)  Discussion  of  Working  Group  reports 
from  Croups  1,  2,  &  3B 

(3)  Formulation  of  a  rough  outline  for  draft 
review  of  MOI  Working  Group  reports 

Reason  for  closed  meeting:  Discussion  of 
personnel  policies  require  discussion  of 
internal  personnel  procedures  of  the 
Executive  Office  of  the  President.  Discussion 
of  panel  staff  selection  and  integration  will 
require  discussion  of  information  of  a 
personnel  nature,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  privacy.  Accordingly,  these 
portions  of  the  meeting  will  be  closed  to  the 
public  pursuant  to  5  L'.S.C  552b(c]  (2)  and  (61 

Public  participation.  Parts  of  the  meeting  as 
indicated  above,  are  open  to  the  public.  Due 
to  limited  meeting  room  capacity,  individuals 
wishing  to  attend  should  contact  Dr.  )ohn  K 
Robertson.  Executive  Secretary  of  the  Acid 
Rain  Peer  Review  Panel  at  (202)  395-7740, 


prior  to  4:30  PM  on  November  29.  1982. 
written  comments  addressing  the  MOI 
Working  Group  reports  under  consideration 
and  other  issues  in  the  Panel's  charter  should 
be  submitted  to  the  panel  by  January  3.  1983, 
at  the  address  below: 

Contact:  Dr.  John  K.  Robertson,  Executive 
Secretary  Acid  Rain  Peer  Review  Panel. 
Office  of  Science  and  Technology  Policy. 
.New  Executive  Office  Building.  Room  5013. 
726  Jackson  Place  NW,  Washington,  DC 
20500, 
Jerry  D.  Jennings, 

EKfculive  Director.  Office  of  Science  and 

Technology  Policy. 

November  10.  1982. 

\V9  IJor,  b;  ,r.359  Filed  11-15-82;  845  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Pendency  of  Request  for  Exemption 
From  Bond/Escrow  Requirement 
Relating  to  Sale  of  Assets  by  an 
Employer  That  Contributes  to  a 
Multiemployer  Plan;  National  Fruit 
Canning  Company/Oregon  Processors 
Seasonal  Employees  Pension  Trust 
Fund 

agency:  Pension  Benefit  Guaranty 

Corporation, 

action:  Notice  of  pendency  of  request. 

SUMMARY:  This  notice  advises  interested 
persons  that  the  Pension  Benefit 
Guaranty  Corporation  has  received  a 
request  from  the  National  Fruit  Canning 
Company,  for  an  exemption  from  the 
bond/escrow  requirement  of  section 
4204(al(l)(B)  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended.  Section  4204(a)(1)  provides 
that  the  sale  of  assets  by  an  employer 
that  contributes  to  a  multiemployer 
pension  plan  will  not  constitute  a 
complete  or  partial  withdrawal  from  the 
plan  if  certain  conditions  are  met.  One 
of  these  conditions  is  that  the  purchaser 
post  a  bond  or  deposit  money  in  escrow 
f(5r  five  plan  years  beginning  after  the 
sale.  The  PBGC  is  authorized  to  grant 
exemptions  from  this  requirement.  Prior 
to  granting  an  exemption,  the  PBGC  is 
required  to  give  interested  persons  an 
opportunity  to  comment  on  the 
exemption  request.  The  effect  of  this 
notice  is  to  advise  interested  persons  of 
this  exemption  request  and  to  solicit 
their  views  on  it. 

DATE;  Comments  must  be  submitted  on 
or  before  January  3, 1983. 

ADDRESSES:  All  written  comments  (at 
least  three  copies)  should  be  addressed 
to:  Assistant  Executive  Director  for 
Policy  and  Planning  (140),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
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Street,  N.W.,  Washington,  D.C.  20006. 
The  request  for  exemption  and  the 
ccmments  received  will  be  available  for 
p  iblic  inspection  at  the  PBGC  Public 
Affairs  Office.  Suite  7100,  at  the  above 
address,  between  the  hours  of  9:00  a.m. 
and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONT.'Cn 
James  M.  Graham,  Office  of  the 
Executive  Director,  Policy  and  Planning 
(140).  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  N.W.. 
Washington,  D.C.  20006;  (202)  254-4862. 
(This  is  not  a  toll-free  number  ] 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4204  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERISA").  29  U.S.C  1384, 
provides  that  a  bona  fide  arms-length 
sale  of  assets  of  a  contributing  employer 
to  an  unrelated  party  will  not  be 
considered  a  withdrawal  if  three 
conditions  are  met.  These  conditions, 
enumerated  in  section  4204(a){l)(A}-(C). 
are  that — 

(A)  The  purchaser  has  an  obligation  to 
contribute  to  the  plan  for  substantially 
thp  same  number  of  rontributiur;  basf 
units  for  whif.h  the  seller  was  obligatpd 
to  contribute; 

(B)  The  purchaser  obtains  a  bond  or 
places  an  amount  in  escrow,  for  a  period 
of  five  plan  ytars  after  the  sale,  in  an 
amount  equal  to  the  greater  of  the 
seller's  average  required  annual 
contribution  to  the  plan  for  the  three 
plan  years  prec  eeding  the  year  in  which 
the  sale  occurred  or  the  seller's  required 
ai;nual  contribution  for  the  plan  year 
preceeding  the  year  in  whii  h  lht>  sale 
occurred;  and 

(C)  The  contract  of  sale  pr(j\  id(»s  that 
if  the  purchaser  withdraws  from  the 
plan  within  the  first  fi\e  plan  yenrs 
beginning  after  the  sale  and  fails  to  pay 
any  of  its  liability  to  the  plan,  the  seller 
shall  be  secondarily  liable  for  the 
liability  it  (the  seller)  would  have  had 
l),it  for  section  4204. 

The  bond  or  escrow  descj'ibed  above 
would  be  p.iid  to  the  plan  if  the 
purclMSer  withdraws  from  the  plan  or 
fails  to  make  any  required  ccmtnbiitions 
to  the  plan  within  the  first  five  plan 
years  beginning  after  the  sale. 

Section  42()4(c)  of  ERISA  authorizes 
the  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  to  grant 
individual  or  class  variances  or 
exemptions  from  the  purchaser's  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  and  the  sale-contract 
requirement  of  section  4204(a)(ll|C).  Fhe 
legislative  history  of  section  4204 
indicates  a  Congressional  intent  that  the 
s;iles  rules  be  administered  in  a  manner 


that  assures  protection  of  the  plan  with 
the  least  practicable  intrusion  into 
normal  business  transactions.  The 
granting  of  an  exemption  or  variance 
from  the  requirements  of  section  42(J4 
la)(l)(B)  or  (C)  does  not  constitute  a 
finding  by  PBGC  that  the  transaction 
satisfies  the  other  requirements  of 
section  4204(a)(1), 

Under  §  2643.3(a)  of  the  PBGC's 
regulation  on  procedures  for  variances 
for  sales  of  assets,  (46  FR  46127. 
September  17,  1981),  the  PBGC  shall 
approve  a  request  for  a  variance  or 
exemption  if  it  determines  that  approval 
of  the  request  is  warranted,  in  that  it — 

(1)  Would  more  effectively  or 
equitably  carry  out  the  purposes  of  Title 
IV  of  the  Act;  and 

1 2)  Would  not  significantly  increase 
the  risk  of  financial  loss  to  the  plan. 

Section  4204(c)  of  ERISA  and 
S  2643  3(b)  of  the  regulation  require  the 
PBGC  to  publish  a  notice  of  the 
P"ndency  of  a  request  for  a  variance  or 
exemption  m  the  Federal  Register,  and 
to  provide  interested  parties  \\  !th  an 
opportunity  to  comm'^nt  on  the  proposed 
varianre  or  exemption. 

The  Request 

The  PBGC  has  received  a  request  from 
National  Fruit  Canning  Company 
("National")  to  waive  the  bond/escrow 
requirement  of  section  42Q4(a){l)(B)  of 
ERIS.A.  In  the  request,  National 
represents  among  other  things,  that: 

1,  Effective  February  1. 1982,  Seabrook 
Foods,  Inc.,  ("Seabrook")  sold 
substantially  all  of  its  assets  located  at 
Albany.  Oregon  to  National, 

2.  National  has  assumed  Seabrook's 
responsibilities  under  a  collective 
bargaining  agreement  with  Teamster  s 
Local  Union  No.  670.  which  obligated 
Seabrook  to  contribute  to  the  Oregon 
Processors  Seasonal  Employees  Pension 
Trust  Fund  (the  "Fund  ').  As  of 
December  31, 1981.  Seabrook's  potential 
withdrawal  liability  to  the  Fund  had 
been  calculated  by  the  Fund  to  be 
536,127. 

3.  The  amount  of  the  bond  or  escrow 
required  under  section  4204,aj(lj(B)  is 
$10,120  (the  average  annual  contribution 
required  to  be  made  by  Seabrook  for  the 
three  plan  years  preceeding  the  sale)  The 
sale  contract  obligates  National  to  either 
obtain  such  a  bond,  or  to  obtain  an 
exemption  from  PBGC  from  the  bond 
requirement, 

4,  According  to  its  audited  financial 
statement  for  its  fiscal  jear  ended  April 
30,  1981,  .National  had  net  as.^^ets  of 
apf  oximateiy  $11,6  million.  National 
has  net  income  after  taxes  of  Si. 714, 570 
for  its  fiscal  year  ended  .April  30.  1981, 
$1,. "ill, 182  for  its  fiscal  year  ended  April 
M).  1980  and  52,107,985  for  its  fiscal  year 


ended  April  30,  1979  according  to  its 
audited  financial  statements  for  I'.,  se 
years, 

5,  Natinnal  has  sent  a  rioniplete  copy 
of  the  request  to  the  Fund  and  the 
collec'ive  bargainmK  representative  of 
the  former  employees  of  Seabrook 
participating  m  the  Fund. 

6  On  Seple.mher  23,  1982  (47  FR 
420591,  PBGC  granted  National  an 
exemption  from  the  bond  eMT'  ■% 
requirement  in  connection  witii  this 
same  sale  of  assets,  but  concerning 
obligations  to  the  Western  Conference 
of  Teams'ers  Pension  Plan,  National  has 
indicated  that,  at  the  time  of  the  first  • 
request,  an  exemption  request  for  the 
bond/escrow  obligation  to  the  Fund  was 
not  submitted  because  ft  was  believed 
that  Seabrook  had  no  withdrawal 
liability  with  respect  to  the  Fund.  On 
October  4,  1982,  after  PBGC  action  on 
the  first  request,  the  Fund  informed 
National  that  Seabrook  had  an 
estimated  withdrawal  liability  to  the 
Fund. 

Comments 

Al  interested  persons  are  invited  to 
submit  written  comments  on  the  pending 
exemption  to  the  above  address,  by 
January  3, 1983.  All  comments  will  be 
made  a  part  of  the  record.  Comments 
received,  as  well  as  the  application  for 
exemption,  will  be  available  for  public 
inspection  at  the  address  set  forth 
above. 

Issued  at  Washington.  D.C.  on  this  9th  day 
of  November.  19<12. 
Edwin  M.  Jones, 

Executive  Director.  Pension  Benept  Guaranty 
Corporation. 

|FR  Doc,  82-31249  KikHl  11-15-82;  845  ami' 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(File  No   4-208,  Pn   No    192291 

American  Stock  Exchange,  Inc.,  et  a!.. 
Order  Deferring  Exoansion  of  an 
Automated  Interface 

November  9, 1982. 

In  the  matter  of  American  Stock 
Exchange,  Inc.,  Boston  Stock  Exchange, 
Inc.,  Cincinnati  Stock  Exchange.  Inc  , 
Midwest  Stock  Exchange,  Inc.,  N.itionol 
Association  of  Securities  Dealer    Inr,., 
New  York  Stock  Elxchange.  Inc..  I'a.ific 
Stock  Exchange.  Inf.,  Philadelphia  Mock 
Exchange,  Inc. 

The  Securities  and  Exchange 
Commission  is  extending  the  pilot  phase 
of  the  interface  between  the  inteimarket 
Trading  System  ("ITS")  and  the 
National  Association  of  Securities 


^ 
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Dealers'  ("NASD")  NASDAQ  system 
until  January  15,  1983.  The  purpose  of 
this  extension  is  to  allow  the 
Commission  to  continue  its  review  of 
the  comments  received  in  response  to  its 
release  concerning  possible  order 
exposure  rules  that  might  govern  the 
ITS-NASDAQ  linkage,'  In  addition,  the 
Commission  notes  that  it  expects  to 
receive  a  further  set  of  proposed 
principles  to  govern  the  order  exposure 
area  from  the  special  committee  of  the 
Securities  Industry  Association  (also 
known  as  the  "DeNunzio  Committee ')  in 
the  near  future.  The  Commission 
currently  is  reviewing  the  comment 
letters  and  expects  to  take  further  action 
in  the  order  exposure  area  by  the  end  of 
the  i'ear.  At  that  time  the  Commission 
mav  take  further  action  with  respect  to 
the  possible  expansion  of  the  ITS- 
NASD.^Q  linkage.  2 

Accordingly,  the  Commission  hereby 
issues  an  order,  pursuant  to  its  authority 
under  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78a  et  seq  ,  as  amended 
by  Pub.  L.  No.  94-29  (June  4.  19"5)]  and 
particularly  Sections  2.  3,  6.  10. 11,  llA, 
15.  15A.  17  and  23  thereof  [15  U.S.C.  78b, 
78c.  78f,  78j.  78k,  78K-1.  78o,  TBo-X.  78q. 
78w|  as  follows: 

It  is  hereby  ordered  that  the 
Commission's  order  dated  April  21,  1981 
(Securities  Exchange  Act  Release  No. 
17744,  46  PR  23856)  as  amended  by  the 
Comimission's  orders  dated  March  4, 
1982  (Securities  Exchange  Act  Release 
No  18537,  47  FR  10682)  (the  "April  1981 
Order")  and  May  6.  1982  (Securities 
Exchange  Act  Release  No.  18712) 
requiring,  among  other  things,  the 
American  Stock  Exchange,  Inc.,  Boston 
Stock  E.xchange.  Inc.;  Cincinnati  Stock 
Exchange,  Inc.;  Midwest  Stock 
Exchange,  Inc:  New  York  Stock 
Exchange.  Inc.:  Pacific  Stock  Exchange. 
Inc:  Philadelphia  Stock  Exchange.  Inc. 
and  any  other  self-regulatory 
organization  which  hereafter  betom.es  a 
participant  in  the  ITS  and  the  NASD  to 
act  joindy  in  planning,  developing  and 
operating  an  automated  intermarket 
communications  linkage  (Automated 
Interface")  between  the  ITS  and  the 
NASDAQ  electronic  inter-dealer 


'  Securities  Exchanae  .Act  Reletise  No  18738  (May 
1'   19821,  47  FR  204U. 

'The  rrS  IS  governed  by  a  plan  (-ITS  Plan")  filed 
w!ih,  and  approved  by,  itie  Commissiun  pursuant  to 
Section  llA(a|(3)(B)  of  the  Securoes  Exchange  Aci 
of  1934  and  Rule  llAa3-2  therejndfr.  The  ITS  Plnn 
contains  a  number  of  provisions  'hat  govern  the 
pilot  phase  of  the  ITS-NASDAQ  linkage  See.  eg 
Section  10(d)  of  the  ITS  Plan  The  Commission 
interprets  the  ITS  Plan  to  provide  that  such 
provisions  will  continue  to  govern  the  linkage  until 
the  full  implementation  of  the  lini<age  becomes 
efTectlve. 


quotation  system,  as  modified  by  the 
NASD  to  permit  computer  assisted 
execution,  is  amended  to  defer  the  date 
on  which  full  operation  of  the 
Automated  Interface,  as  described  in  the 
Section  I,  paragraph  B  of  the  April  1981 
Order,  must  bv  implemented  from 
November  15,  1982.  iin'i!  [.muarv  15, 
1983. 

By  the  Commission. 
George  A.  Fitzsimmons, 

Secretary. 

|FR  Ooi  B2-31i46  Filed  n-tS-«2. 8:45  ami 
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(Release  No  22702;  (70-6810)1 

Appalactiian  Power  Co.;  Proposed 
Issuance  and  Sale  of  Short-Term 
Notes  to  Banks  and  Comnnercial  Paper 

November  9, 1982. 

Appalachian  Power  Company 
("Appalachian"),  40  Franklin  Road, 
S.W..  Roanoke.  Virginia  24011,  an 
electric  utility  subsidiary  of  American 
Electric  Power  Company.  Inc..  a 
registered  holding  company,  has  filed  an 
application  with  this  Commission 
pursuant  to  Section  6(b)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act")  and  Rule  50(a)(5j  promulgated 
thereunder. 

Appalachian  proposed  to  issue  and 
sell  short-term  notes  to  a  number  of 
banks  and  commercial  paper  to  a  dealer 
in  commercial  paper  in  an  aggregate 
amount  not  to  exceed  Sl35,O(X).0OO 
outstanding  at  any  one  time.  The  notes 
to  banks  and  commercial  paper  will  be 
issued  from  time  to  time  and  renewed 
from  time  to  time  prior  to  Deremher  31. 
1983.  as  funds  may  be  required. 
provided  that  none  of  such  notes  to 
banks  and  commercial  paper  will 
mature  later  than  June  30.  1984. 

Appalachian  has  credit  arrangements 
totaling  $518. 3-0. 000  with  two  groups  of 
banks.  Appalachian's  credit 
arrangements  with  the  first  group  do  not 
require  it  to  maintain  additional 
balances  as  compensation  for  the  line  of 
credit  made  available  by  the  bank  since 
Appalachian  maintains  deposit  balances 
at  such  banks  for  its  operational  and 
financial  needs  in  amounts  sufficient  to 
satisfy  any  compensating  balances 
required  with  respect  to  borrowings 
from  such  banks.  Borrowings  from  these 
banks  will  generally  bear  interest  at  an 
annual  rate  not  greater  than  the  bank's 
prime  commercial  rate  in  effect  from 
time  to  time.  The  other  group  includes 
larger  nationally  known  commercial 
banks  and  four  non-domestic  banking 
institutions.  The  total  cost  of  borrowings 


from  these  banks  will  not  be  greater 
than  the  effective  rate  for  borrowings 
bearing  interest  at  the  prime  rate  with 
compensating  balances  equal  to  10%  of 
the  line  of  credit  and  10%  of  the  amount 
borrowed.  If  the  balances  maintained 
and  fees  paid  by  Appalachian  with 
respect  to  the  banks  were  maintained 
and  paid  solely  to  fulfill  requirements 
for  borrowing  by  Appalachian,  the 
effer:tive  annual  interest  cost  to 
Appalachian  under  any  of  the 
arrangements,  assuming  full  use  of  the 
line  of  credit,  would  not  exceed  125'''  of 
the  prime  commercial  rate  in  effect  from 
time  to  time,  or  not  more  than  15'   on 
the  basis  of  a  prime  commercial  rate  of 
12%.  The  commercial  paper  will  be  sold 
at  a  discount  rate  not  in  excess  of  the 
diS'.;ount  rate  per  annum  prevailing  at 
the  time  of  issuance  for  commercial 
paper  of  comparable  quality  and 
maturity. 

The  proceeds  of  the  short-term  debt 
incurred  by  Appalachian  will  be  added 
to  its  general  funds  and  used  to  pay  the 
general  obligations  of  Appalachian, 
including  expenses  incurred  in  its 
various  construction  projects,  and  for 
other  corporate  purposes.  The  presently 
estimated  cost  of  Appalachian's  net 
consolidated  construction  program  for 
the  year  1983  is  approximately 
5223,000.000. 

The  application  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Comm.ission's 
Office  of  Public  Reference  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  7,  1982,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington.  D.C.  20549. 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
application,  as  filed  or  as  it  may  be 
amended,  may  be  granted. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 

authority. 

George  A.  Fitzsimmons, 

Secretary. 

|(-RDoi    B:-3126r  Filed  n-15-82:  8  45  dm) 
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[Release  No.  12780 A;  (812-5328)] 

Bankers  Security  Variable  Annuity 
Fund  M;  Correction 

November  8.  1982. 

In  the  Matter  of  Bankers  Security 
Variable  Annuity  Fund  M;  Bankers 
Security  Variable  Annuity  Fund  P; 
Bankers  Security  Variable  Annuity  Fund 
Q  and  Bankers  Security  Life  Insurance 
Society,  1701  Pennsylvania  Avenue, 
N.W.,  Washington,  DC.  20006,  and 
Oppenheimer  Investors  Services,  Inc.,  2 
Broadway,  New  York.  New  York  10004. 

This  is  to  correct  an  error  made  in 
Investment  Company  Release  No.  12780, 
issued  November  2,  1982.  In  the  Matter 
of  Bankers  Security  Variable  Annuity 
Fund  M.  Bankers  Security  Variable 
Annuity  Fund  P,  Bankers  Security 
Variable  Annuity  Fund  Q,  Bankers 
Security  Life  Insurance  Society  and 
Oppenheimer  Investors  Services.  Inc.  In 
the  above  referenced  notice,  the 
application  file  number  read  "812-5238". 
This  number  should  have  read  812-5328. 

For  Ihe  Commission,  by  the  Division  of 
Invpstnrnl  ManHgement.  pursuant  to 
dt>lei^,i;ed  .uithonty. 

George  A.  Fitzsimmons, 
Secretory. 

(PR  DoL  82-3I2bl  filed  11-15-»Z  8:45  am) 
BIU.II4G  COOE  801(M)1-M 


[Release  No.  22698;  (70-6795)1 

CNG  Producing  Co.  and  CNG  Pipeline 
Co.;  a  Proposal  by  Gas  Exploration 
Subsidiary  To  Transfer  Interests  in  Oil 
Pipeline  to  a  Wholly-Owned  Subsidiary 

No\t':->^U,T  8,  iwaj- 

C.\G  Producing  Company  ("Producing 
Company").  One  Canal  Place,  .New 
Orleans,  Louisiana  70130,  a  wholly- 
owned,  non-utility  subsidiary  of 
Consolidated  Natural  Gas  Company,  a 
registered  holding  company,  has  filed 
v\ith  this  Commission  an  application- 
declaration,  and  an  amendment  thereto, 
pursuant  to  sections  6(a],  7,  9(a],  10  and 
12(b)  of  the  Public  Ulinty  Holding 
Compai'y  Act  of  1935  ("Act")  and  Rules 
45  and  50  promulgated  thereunder. 

Producinj^  Company  is  engaged  in 
natural  gas  and  oil  exploration  and 
development  activities  primarily  in  the 
Gulf  of  Mexico.  In  connection  therewith, 
Producing  Company  owns  a  3.3%  user 
capacity  interest  in  an  oil  pipeline  which 
enables  the  company  to  transport  and 
soil  at  a  profit  oil  and  condensate 
produced  as  natural  by-products  during 
gas  exploration  operations.  For  reasons 
herein  outlined.  Producing  Company 
seeks  authorization  to  transfer  its 
interest  in  the  pipeline  to  a  wholly- 


owned  subsidiary,  CNG  Pipeline 
Company  ("CNG  Pipeline"),  organized 
solely  to  participate  in  the  operation  of 
the  pipeline.  As  a  common  carrier,  the 
pipeline  system  will  not  offer  its  service 
to  affiliated  companies  of  CNG  Pipeline 
other  than  Producing  Company. 

By  a  recent  majority  vote  of  all  owner- 
participants,  it  was  decided  to  convert 
the  pipeline  from  a  private  gathering 
system  to  a  common  carrier  within  the 
jurisdiction  of  the  Federal  Energy 
Regulatory  Commission.  This  decision 
was  taken  in  part  to  avoid  violating 
statutory  law  of  Texas,  a  state  in  which 
the  pipeline  operates,  which  prohibits 
any  corporation  to  transact  business  in 
Texas  if  it  is  simultaneously  engaged  in 
both  crude  oil  production  and  the  oil 
pipeline  business. 

Producing  Company  represents  that 
on  the  basis  of  net  book  cost,  its  total 
interest  in  the  pipeline  system  is 
presently  valued  at  $2,145,800.  Producing 
Company  proposes  to  transfer  and 
convey  to  CNG  Pipeline  all  right,  title 
and  interest  in  the  pipeline  at  a  transfer 
price  equal  to  this  net  book  cost  as  of 
December  31,  1982.  In  consideration  of 
the  transfer,  C.N'G  Pipeline  will  issue  to 
Producing  Company  (a)  14.000  shares  of 
authorized  but  unissued  common  stock. 
$100  par  value,  aggregating  $1,400,000; 
and  (b)  $800,000  principal  amount  of 
negotiable  long-term  notes  at  an  interest 
rate  substantially  equal  to  the  cost  of 
money  to  Producing  Company  when  it 
acquired  the  pipeline  user  capacity 
interest. 

The  application-declaration  and  any 
amendments  thereto  are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by 
December  2.  1982.  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  D  C.  20549.  and  serve  a 
copy  on  the  applicants-declarants  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  the  case  of  an 
attorney  at  law.  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed,  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date  the 
application-declaration,  as  amended  or 
as  it  may  be  further  amended,  may  be 
granted  and  permitted  to  become 
effective. 

For  the  Commission,  by  the  Division  of 


Corporate  Regulation,  pursuanl  to  delegated 
authority 

George  A.  Fitzsimmons, 

SecnHary 

\Vft  VkK-  M   \l;2Ki  F:\fd  11-15-82.  8:45  am| 
BJLLIMG  COOE  M10-01-M 


[Release  No.  22701.  (70-6809)  J 

Columbus  and  Southern  Ohio  Electric 
Co.,  Proposed  Issuance  and  Sale  of 
Short-Term  Notes  to  Banks  and 
Commercial  Paper 

November  9.  1982 

Columbus  and  Southern  Ohio  Electric 
Company  ("COC").  21,5  Nurth  Front 
Street.  Columbus.  Ohio  43212,  an 
electric  utility  subsidiary  of  American 
Electric  Power  Company.  Inc.,  a 
registered  holding  company,  has  filed  an 
application  with  this  Commission 
pursuant  to  Section  6(b)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
(  Act  ■)  and  Rule  50(a)(5j  promulgated 
thereunder. 

COC  proposes  to  issue  and  sell  short- 
term  notes  to  a  number  of  banks  and 
commercial  paper  to  a  dealer  in 
commercial  paper  in  a::  ..^^r(>;,,:( 
amount  not  to  exceed  SlbOOOO.OUO 
outstanding  at  any  one  time.  The  notes 
to  banks  and  commercial  paper  wiil  be 
issued  from  time  to  time  a;nJ  renewed 
from  time  to  time  prior  to  December  31, 
1983,  as  funds  may  be  required, 
provided  that  none  of  such  notes  to 
banks  and  commercial  paper  will 
mature  later  than  June  30. 1984. 

COC  has  credit  arrangements  totaling 
$447,261,000  with  two  groups  of  banks. 
COC's  credit  arrangements  with  the  first 
group  do  not  require  it  to  maintain 
additional  balances  as  compensation  for 
the  line  of  credit  made  available  by  the 
bank  since  COC  maintains  deposit 
balances  at  such  banks  for  its 
operational  and  financial  needs  in 
amounts  sufficient  to  satisfy  any 
compensating  balances  required  with 
respect  to  borrowings  from  such  banks. 
Borrowings  from  these  banks  will 
generally  bear  interest  at  an  annual  rate 
not  greater  than  the  bank's  prime 
commercial  rate  in  effect  from  time  to 
time.  The  other  group  includes  larger 
nationally  known  commercial  banks  and 
four  non-domestic  banking  institutions. 
The  total  cost  of  borrowings  from  these 
banks  will  not  be  grraipr  ihan  the 
effective  rate  for  borrowings  from  these 
banks  will  ot  be  greater  than  the 
effectiave  rate  for  borrowings  bearing 
interest  at  the  prime  rate  with 
compensating  balances  equal  to  ICi:  of 
the  line  of  credit  and  10%  of  the  amount 
borrowed.  If  the  balances  maintained 
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and  fees  paid  by  COC  with  respect  to 
the  banks  were  maintained  and  paid 
solely  to  fulfill  requirements  for 
borrowing  by  COC.  the  effective  annual 
interest  cost  to  COC  under  any  of  the 
arrangements,  assuming  full  use  of  the 
line  of  credit,  would  not  exceed  125%  of 
the  prime  commercial  rate  in  effect  from 
time  to  time,  or  not  more  than  15%  on 
the  basis  of  a  prime  commercial  rate  of 
12%.  The  commercial  paper  will  be  sold 
at  a  discount  rate  not  in  excess  of  the 
discount  rate  per  annum  prevailing  at 
the  time  of  issuance  for  conmiercial 
paper  of  comparable  quality  of  maturity. 

COC  also  proposes  to  issue  and  sell 
unsecured  promissory  notes  to  Banc 
Ohio  National  Bank  of  Columbus,  Ohio, 
in  a  maximtim  principal  amount  of 
S8.000.000  to  evidence  borrowings  of 
funds  available  from  accounts 
administered  by  such  bank  as  agent  or 
fiduciary.  Such  notes  will  mature  180 
days  from  the  date  of  issuance.  COC  has 
the  right  to  pay  each  such  note,  and  the 
holder  of  such  note  has  the  right  to 
demand  payment,  in  whole  or  in  part 
upon  specified  notice,  at  any  time  prior 
to  maturity.  COC  has  agreed  with  the 
lender  to  borrow  and  have  outstanding, 
upon  notice  given  by  such  lender,  up  to 
the  88,000,000  maximum  principal 
amount.  Interest  on  each  such  note  is  to 
be  computed  daily  on  the  outstanding 
balance  of  such  note  at  the  discount  rate 
then  being  paid  on  the  short-term 
promissory  notes  of  Sears  Roebuck 
Acceptance  Corporation,  and  is  payable 
monthly.  The  discount  rate  was  9.125% 
per  annum  on  September  30,  1982. 

The  proceeds  of  the  short-term  debt 
incurred  by  COC  will  be  added  to  the 
general  funds  of  COC  and  used  to  pay 
the  general  obligations  of  COC, 
including  expenses  incurred  in  its 
various  construction  projects,  and  for 
other  corporate  purposes.  The  presently 
estimated  cost  of  COC's  net 
consolidated  construction  program  for 
the  year  1983  is  approximately 
$114,000,000. 

The  application  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  7, 1982,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  DC.  20549, 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
iMues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 


of  any  hearing,  if  ordered,  and  will 
'receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
application,  as  filed  or  as  it  may  be 
amended,  may  be  granted. 

For  the  Commission,  by  the  Division  of 

Corporate  ReguiaUon,  pursuant  to  delegated 

authority. 

George  .\.  Fitzsimmons, 

St\  retary. 

(FT*  Dor  »2-312a8  Filed  tl-JS-a£ft«S  am) 

BILLING  coot  tOtO-01-ll 

[812-5285;  RH.  No.  12799] 

Government  Liquid  Reserves,  Inc.; 
Filing  of  Application  for  an  Order 
Granting  Exemptions 

November  9,  1982. 

.\otice  is  hereby  given  that 
Government  Liquid  Reserves,  Inc. 
(".Applicant").  1345  Avenue  of  the 
Americas,  New  York,  New  York  10105, 
registered  under  the  Investment 
Company  Act  of  1940  ("Act")  as  an 
open-end,  diversified,  management 
investment  company,  filed  an 
application  on  August  23,  1982,  and  an 
amendment  thereto  on  October  5,  1982, 
requesting  an  order  of  the  Commission. 
pursuant  to  Section  6(c)  of  the  Act, 
exempting  Applicant  from  the 
provisions  of  Section  2(a)(41)  of  the  Act 
and  Rules  2a^  and  22c-l  thereunder  to 
the  extent  necessary  to  permit  Applicant 
to  compute  its  net  asset  value  per  share 
using  the  amortized  cost  method  of 
valuing  portfolio  securities.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below.  Such  persons  are 
also  referred  to  the  Act  for  the  complete 
text  of  the  provisions  of  the  Act  for 
which  an  exemption  is  being  sought. 

Applicant  states  that  it  was 
incorporated  under  the  laws  of 
Maryland  on  February  16. 1982. 
According  to  the  application.  Applicant 
is  a  "money  market  fund"  that  will  offer 
its  shares  at  net  asset  value  without  a 
sales  charge  Mutual  Management  Corp., 
a  subsidiary  of  Smith  Barney,  Harris 
Upham  &  Co.  Incorporated  ("Smith 
Barney"),  is  Applicant's  manager.  Smith 
Barney  is  its  distributor.  Applicant's 
investment  objective  is  to  provide 
shareholders  with  high  current  income 
consistent  with  preservation  of  capital 
and  maintenance  of  liquidity. 

According  to  the  application, 
Applicant  may  invest  in  obligations 
issued  or  guaranteed  by  the  United 
States  Government,  its  agencies  and 
instrumentalities,  may  enter  into 
repurchase  and  reverse  repurchase 
agreements  with  respect  to  such 


obligations,  and  may  lend  such 
obligations  on  a  fully  collateralized 
basis  to  recognized  financial 
institutions.  Repurchase  agreements 
maturing  in  more  than  seven  days  are 
limited  to  10%  of  Applicant's  total 
assets,  computed  together  with  any 
other  illiquid  assets  it  may  hold. 

Applicant  represents  that  it  will 
comply  with  the  restrictions  set  forth  in 
Investment  Company  Act  Release  No. 
10666  regarding  broker-dealers  and 
other  financial  institutions  that  are 
parties  to  repurchase  agreements. 
Apphcant  states  that  it  may  also  invest 
in  reverse  repurchase  agreements  with 
brokers,  dealers  and  other  financial 
institutions,  so  long  as  its  obligations 
with  respect  to  such  agreements  would 
not  exceed  one-third  of  its  net  assets,  at 
market  value. 

With  respect  to  lending  portfolio 
securities.  Applicant  states  that  it  will 
require  that  the  borrower  of  the 
securities  will  at  all  times  maintain  cash 
or  equivalent  collateral  or  secure  a  letter 
of  credit  in  favor  of  Applicant  equal  in 
value  to  at  least  100%  of  the  value  of 
securities  loaned.  In  addition,  in 
determining  to  which  broker-dealers. 
banks  or  other  recognized  financial 
institutions  securities  will  be  loaned. 
Applicant's  manager  will  consider  all 
relevant  facts  and  circumstances, 
including  the  creditworthiness  of  such 
financial  institutions  and/or  the 
creditworthiness  of  the  bank  issuing  any 
letter  of  credit;  Applicant  will  not  enter 
into  any  portfolio  lending  agreement  of 
more  than  one  year's  duration;  any  letter 
of  credit  securing  a  borrower's 
obligation  to  return  borrowed  securities 
will  remain  in  effect  at  least  as  long  as 
the  securities  remain  on  loan;  and  any 
securities  with  maturities  in  excess  of 
one  year  that  Applicant  may  receive  as 
collateral  for  a  particular  loan  will  not 
become  part  of  Apphcant's  portfolio 
either  at  the  time  of  the  loan  or  in  the 
event  that  the  borrower  defaults  on  its 
obligation  to  return  the  borrowed 
securities. 

Applicant  asserts  that  it  has  been  the 
experience  of  its  manager  and 
distributor  in  managing  and  distributing 
other  funds,  including  other  "money 
market"  type  funds,  that  in  order  to 
attract  investors  and  retain 
shareholders.  Applicant  should  possess 
the  two  attributes  of  stability  of 
principal,  i.e.,  a  stable  net  asset  value, 
and  a  steady  flow  of  investment  income. 
Applicant's  board  of  directors  believes 
that  Applicant's  Investment  policy  of 
investing  only  in  Instruments  issued  or 
guaranteed  by  the  United  States 
Government  or  its  agencies  or 
instrumentalities  and  each  having  a 
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remaining  maturity  of  one  year  or  less, 
with  an  average  portfolio  matiirity  of  120 
days  combined  with  a  stable  price  of 
$1.00  per  share  will  provide  both  of 
those  attributes.  Applicant  states  that  its 
manager's  experience  with  respect  to 
securities  within  Applicant's  investment 
policies  indicates  that  as  to  instruments 
maturing  in  120  days  or  less  there  is 
normally  a  negligible  discrepancy 
between  market  value  and  the 
amortized  cost  value.  Applicant  believes 
that  valuation  of  its  assets  on  the 
amortized  cost  basis  will  benefit  its 
shareholders  by  enabling  the 
maintenance  of  a  stable  price  per  share 
while  allowing  a  flow  of  investment 
income  which  is  less  subject  to 
fluctuation  than  under  procedures 
whereby  its  dividend  would  be  adjusted 
by  all  realized  and  imrealized  gains  and 
losses.  As  stated  in  the  application, 
Applicant's  board  of  directors  has 
determined  in  good  faith  that,  in  light  of 
the  characteristics  of  Applicant  as 
described  above,  absent  unusal  or 
extraordinary  circumstances,  the 
amortized  cost  method  of  valuing 
portfolio  securities  is  appropriate  and 
preferable  for  Applicant  and  reflects  fair 
value  of  such  securities. 

Section  6(c)  of  the  Act  provides,  in 
part,  that  the  Commission,  by  order 
upon  application,  may  conditionally  or 
unconditionally  exempt  any  person, 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  from  any  provision  or 
provisions  of  the  Act  or  of  the  rules  or 
regulations  thereunder,  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Applicant  submits  that  the  requested 
exemption  is  consistent  with  the 
st.indards  expressed  in  Section  6(c)  of 
the  Act.  Applicant  agrees  that  the 
following  conditions  may  be  imposed  in 
any  order  granting  the  exemptions 
requested. 

1.  The  board  of  directors,  in 
supervising  Applicant's  opt^rationb  and 
delegating  special  responsibilities 
involving  portfolio  management  to 
Applicant's  manager,  undertakes — as  a 
particular  responsibility  within  the 
overall  duty  of  care  owed  to 
shareholders  of  Applicant — to  estiiblish 
procedures  reasonably  designed,  taking 
into  account  current  market  conditions 
and  Applicant's  investment  objectives, 
to  stabilize  its  net  asset  value  per  share, 
as  computed  for  the  purpose  of 
purchases  and  redemptions,  at  $1.00  per 
share. 


2.  Included  within  the  procedures  to 
be  adopted  by  the  board  of  directors 
shall  be  the  following: 

(a)  Periodic  review  by  the  board  of 
directors,  as  it  deems  appropriate  and  at 
such  intervals  as  are  reasonable  in  light 
of  current  market  conditions,  of  the 
relationship  between  the  net  asset  value 
per  share  using  amortized  cost  to  value 
portfolio  securities  and  net  asset  value 
per  share  based  upon  available 
indications  of  market  value  with  respect 
to  such  portfolio  securities,  and  the 
maintenance  of  records  of  such  review.' 

(b)  In  the  event  of  a  difference  of  more 
than  one-half  of  one  percent  between 
the  two  methods  of  valuation,  a 
requirement  that  the  board  of  directors 
will  promptly  consider  what  action,  if 
any,  should  be  initiated. 

(c)  Where  the  board  of  directors 
believes  the  differences  between  the 
two  methods  of  valuation  may  result  in 
any  material  dilution  or  other  unfair 
results  to  investors  or  existing 
shareholders,  it  shall  take  such  action  as 
it  deems  appropriate  to  reduce  or 
eliminate,  to  the  extent  reasonably 
practicable,  such  dilution  or  unfair 
results  which  may  include:  selling 
portfolio  instruments  prior  to  maturity  to 
realize  capital  gains  (to  be  declared  as 
dividends)  or  losses  or  to  shorten 
Applicant's  average  portfolio  maturity; 
suspending  dividends:  effecting 
redemptions  in  kind;  and  utilizing  a  net 
asset  value  per  share  for  purchases  and 
redemptions  as  determined  by  using 
available  market  quotations. 

3.  Applicant  will  maintain  a  dollar- 
weighted  average  portfolio  maturity 
appropriate  to  its  objective  of 
maintaining  a  stable  net  asset  value  per 
share:  provided,  however,  that  if  will  not 
(a)  purchase  any  instrument  with  a 
remaining  maturity  of  greater  than  one 
year,  or  (b)  maintain  a  dollar-weighted 
av.uage  portfolio  maturity  which 
exceeds  120  days.  In  fulfilling  this 
condition,  if  the  disposition  of  a 
portfolio  instrument  results  in  a  dollar- 
weighted  average  portfolio  maturity  in 
excess  of  120  days.  .Applicant  will  invest 
its  cash  in  such  a  manner  as  to  reduce 
such  maturity  to  120  days  or  less  as  soon 
as  reasonably  practicable. 

4.  Applicant  will  record,  maintain,  and 
preserve  permanently  in  an  easily 
accessible  place  a  written  copy  of  the 


'  To  fulfill  this  obligation,  Applicant  states  that  It 

intends  lo  use  actual  quotations  or  estimates  of 
mnrket  vjlue  reflecting  current  market  conditions 
chosen  by  its  directors  in  the  exercise  of  their 
discretion  lo  tie  appropriate  indicators  of  value, 
vihich  mdv  include,  among  other  things.  (1) 
qjotaliuns  or  estimates  of  ma.-ket  value  for 
individual  portfolio  instruments  or  (ii)  values 
olitained  from  yield  data  relating  to  classes  of 
money  market  instruments  published  by  reriitdli'p 
sources. 


procedures  (and  any  modifications 
thereto)  described  in  paragraph  1  above; 
and  Applicant  will  record,  maintam  and 
preserve  for  a  period  of  not  less  than  six 
years  (the  first  two  years  in  an  easily 
accessible  place)  a  written  record  of  the 
board  of  directors'  considerations  and 
actions  taken  in  connection  with  the 
discharge  of  its  responsibilities,  as  set 
forth  above,  to  be  included  in  the 
minutes  of  the  board's  meetings.  The 
documents  preserved  pursuant  to  this 
condition  shall  be  subject  to  inspection 
by  the  Commission  in  accordance  with 
Section  31(b)  of  the  Act.  as  if  such 
documents  were  records  required  to  be 
maintained  pursuant  to  rules  adopted 
under  Section  31(a)  of  the  Act. 

5.  .Applicant  will  limit  its  portfolio 
investments,  including  repurchase 
agreements,  to  those  United  States 
dollar  denominated  instruments  whit  h 
the  board  of  directors  determines 
present  minimal  credit  risks,  and  v^•hich 
are  of  "high  quality"  as  determined  by 
any  major  rating  agency,  or,  in  the  case 
of  any  instrument  that  is  not  rated,  of 
comparable  quality  as  determined  by 
the  board  of  directors. 

6.  If  any  action  was  taken  pursuant  to 
piragraph  2(c)  above,  Applicant  will  file 
a  statement  describing  with  specificity 
the  natxire  and  circumstances  of  such 
action  within  30  days  after  the  close  of 
each  calendar  quarter  during  which  such 
action  was  taken. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
December  3, 1982,  at  5;30  p.m.,  submit  lo 
the  Commission  in  writing  a  request  for 
a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reason  for 
such  request,  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  the  Fund  at  the  address  stated 
above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attomey- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  An 
order  disposing  of  the  application  will 
be  issued  as  of  course  following  said 
date  unless  the  Commission  thereafter 
orders  a  hearing  upon  request  or  upon 
its  own  motion.  Persons  who  request  a 
hearing,  or  advice  as  lo  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof 
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For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Gem^  A.  ntzsimmons. 

Secretary. 

fFR  Doc.  8Z-313S3  Filed  ll-lV-gZ.  8: +5  in\\ 
nUJNG  COOC  M10-01-M 


[70-6788;  Rel.  No.  22705] 

National  Fuel  Gas  Co.  et  al.;  Proposal 
by  Holding  Company  To  Sell 
Debentures  at  Competitive  Bidding; 
Acquisition  by  Parent  of  Notes 
Evidencing  Loans  to  Subsidiaries  and 
Issuance  of  Notes  by  Subsidiaries; 
Acquisition  by  Parent  of  Common 
Stock  in  Subsidiary 

November  9. 1982. 

In  the  matter  of  National  Fuel  Gas 
Company,  30  Rockefeller  Plaza,  New 
York,  New  York  10020;  National  Fuel 
Gas  Supply  Corporation,  306  Seneca 
Street.  Oil  City,  Pennsylvania  16301; 
Penn-York  Energy  Corporation.  10 
Lafayette  Square,  Buffalo,  New  York 
14203. 

National  Fuel  Gas  Company 
("National"),  a  registered  holding 
company,  and  two  of  its  subsidiaries. 
National  Fuel  Gas  Supply  Corporation 
("Supply  Corporation")  and  Penn-York 
Energy  Corporation  ("Penn-York"),  have 
filed  with  this  Commission  an 
application-declaration  and  an 
amendment  thereto  under  Sections  6(a), 
7.  9(a),  10  and  12  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act") 
and  Rules  42,  43,  45  and  50  promulgated 
thereunder. 

National  proposes  to  issue  and  sell  in 
December.  1982  up  to  $50,000,000 
principal  amount  of  debentures  in  a 
series  due  in  1989.  The  price  and  annua! 
interest  rate  will  be  determined  through 
competitive  bidding  at  the  time  of  the 
sale.  National  intends  to  employ 
alternative  competitive  bidding 
procedures  in  accordance  with  the 
Commission's  statement  of  policy  set 
forth  in  Rule  50(b)  under  the  ActfHCAR 
No.  22623,  September  2,  1982).  National 
also  represents,  however,  that  should 
market  conditions  appear  unfavorable,  it 
may  eventually  request  an  exception 
from  all  competitive  bidding 
requirements  under  Rule  50(al(5). 

The  debentures  will  be  issued  under 
an  indenture  dated  October  15.  1974.  as 
heretofore  supplemented,  and  as 
supplemented  by  a  proposed  third 
supplemental  indenture.  This 
supplemental  indenture  will  provide  that 
none  of  the  new  debentures  shall  be 
redeemed  prior  to  December  1, 1987. 
Therafter,  such  debentures  will  be 
redeemable  as  a  whole  or  in  part,  at  the 
option  of  National,  on  30  days'  notice 


and  upon  payment  of  the  appropriate 
principal  amount  and  accrued  interest. 

National  has  also  advanced  two 
amendments  to  the  supplemental 
indenture  which  would  (1)  change  the 
earnings  test  requirement  so  that  the 
minimum  "income  available  for  interest 
and  subsidiary  preferred  stock 
dividends"  would  be  reduced  from  two 
and  one-half  to  two  times  the  sum  of  the 
annual  interest  charges  and  dividend 
requirements  on  the  consolidated  debt 
of  National  and  its  subsidiaries  and 
subsidiary  preferred  stock;  and  2)  permit 
such  "income  available  for  interest"  to 
be  calculated  to  include  operating 
revenues  subject  to  refund  at  a  future 
date. 

From  the  proceeds  of  the  debenture 
sale,  National  proposes  to  lend 
S28.0O0.0OO  to  Supply  Corporation  and 
S22, 000.000  to  Penn-York  in  exchange  for 
unsecured  notes.  The  notes  will  bear 
interest  payable  semiannually 
calculated  to  reimburse  National  for  its 
effective  costs  related  to  the  debenture 
sale,  and  will  be  callable  at  any  time  by 
National.  Supply  Corporation  will  apply 
the  proceeds  from  the  sale  of  its  notes  to 
finance  deferred  purchased  gas  costs 
and  its  construction  program.  Penn-York 
will  use  the  proceeds  from  the  sale  of  its 
notes  to  repay  notes  held  by  National 
issued  by  Penn-York  in  connection  with 
borrowings  under  a  previously 
authorized  money  pool  arrangement 
(HCAR  Nos.  21903  and  22351).  National 
proposes  to  use  the  entire  repayment 
not  to  exceed  $22,000,000.  to  repay  an 
equal  amount  of  its  short-term  notes. 

Supply  Corporation  also  proposes  to 
pay  a  cash  dividend  on  its  common 
stock  held  by  National  in  the  amount  of 
$18,000,000.  .National  intends  to  use  the 
sum  to  acquire  shares  of  Penn-York's 
authorized,  but  unissued,  common  stock. 
The  proceeds  from  the  sale  of  such 
common  stork  will  be  used  by  Penn- 
York  to  repay  certain  notes  held  by 
National  issued  in  exchange  for  loans 
received  by  Penn-York  in  connection 
with  the  previously  cited  money  pool 
arrangement.  National  intends  to  apply 
this  Sl8.noo.000  to  repay  an  equal 
amount  of  its  short-term  notes. 

The  application-declaration  and  any 
amendments  thereto  are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference,  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by 
December  2,  1982.  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC.  20549.  and  serve  a 
copy  on  the  applicants-declarants  at  the 
addresses  specified  above.  Proof  of 
service  (by  affidavit  or.  in  the  case  of  an 
attorney  at  law.  by  certificate)  should  be 


filed  with  the  request  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
application-declaration,  as  amended  or 
as  it  may  be  further  amended,  may  be 
granted  and  permitted  to  become 
effective. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

|FR  Doc.  82-31J51  Filed  ll-Ii-^i  8:46  am] 
BU.UNG  CODE  tO1O-01-M 


[Release  No.  12793;  (812-5306)] 

Paine  Webber  RMA  Tax-Free  Fund, 
Inc.;  Filing  of  an  Application 

November  8. 1962. 

Notice  is  hereby  given  that  Paine 
Webber  RMA  Tax-Free  Fund,  Inc. 
("Applicant"),  140  Broadway,  New  York, 
N,Y.  10005,  registered  under  the 
Investment  Company  Act  of  1940  (the 
"Act")  as  an  open-end,  diversified 
management  investment  company,  filed 
an  application  on  September  3, 1982. 
and  an  amendment  thereto  on 
November  4, 1982,  requesting  an  order  of 
the  Commission,  pursuant  to  Section 
6(c)  of  the  Act,  exempting  the  Applicant 
to  the  extent  necessary  (1)  from  the 
provisions  of  Section  2(a)(41)  of  the  Act 
and  Rules  2a-4  and  22c-l  thereunder  to 
permit  Applicant  to  compute  its  net 
asset  value  per  share  using  the 
amortized  cost  method  of  valuation  and 
(2)  from  the  provisions  of  Section 
12(d)(3)  of  the  Act  to  perrijit  Applicant  to 
acquire  rights  to  sell  its  portfolio 
securities  to  brokers  or  dealers.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below.  Such  persons  are 
also  referred  to  the  Act  for  the  complete 
text  of  those  provisions  thereof  from 
which  an  exemption  is  being  sought. 

Applicant  will  offer  its  shares  only  to 
customers  of  the  Paine  Webber 
Resource  Management  Account 
Program,  an  integrated  financial 
services  program.  Applicant's 
investment  objective  is  to  achieve  the 
maximum  current  income  exempt  from 
federal  income  taxes  consistent  with 
liquidity  and  conservation  of  capital. 
Applicant  states  that  it  will  invest  in  a 
diversified  portfolio  of  high  quality, 
short-term,  tex-exempt  obligations, 
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whose  interest  payments  are  exempt 
from  federal  income  tax.  Applicant 
further  states  that  it  will  invest  in 
commitments  to  porchase  such 
obligations  on  a  when-issued  basis. 
.Additionally,  the  application  states  that 
the  tax-exempt  obligations  that  the 
Applicant  may  purchase  include  both 
fixed  rate  and  variable  rate  securities. 
Applicant  also  is  authorized  to  purchase 
Stand-by  Commitments  with  respect  to 
^^u^icipal  obligations  held  in  its 
portfolio.  Stand-by  Commitments  give 
.Applicant  a  right  to  sell  the  principal 
rimount  of  the  securities  it  has 
purchased  from  a  dealer  or  other 
financial  intsitution  back  to  the  seller,  at 
.Applicant's  option,  at  a  specified  price. 

Investments  by  the  Applicant  will  be 
limited  to  obligations  with  remaining 
.'iidturities  of  one  year  or  less.  Applicant 
will  maintain  a  dollar-weighted  average 
portfolio  maturit\'  of  120  days  or  less. 
I'or  these  purposes.  Applicant  states 
that  the  maturities  of  variable  rate 
obligations  will  be  determined  in 
accordance  with  the  procedures  set 
forth  in  proposed  Rule  2a-7  or.  if  the  rule 
should  ultimately  be  adopted,  in 
art:ordance  with  the  procedures  set 
forth  in  the  rule  as  adopted 

Applicant  states  that  it  intends  to 
declare  as  dividends  pay^iblr  on.  each 
tiusiness  day  all  of  its  net  investment 
iri'.i.me  to  shareholders  of  record  .is  of 
12.00  noon  New  York  time  of  the 
previous  business  day.  Net  investment 
income  will  consist  of  the  interest 
income  earned  on  the  Applicant's 
investments  (adjusted  for  amortization 
of  original  issue  or  market  discounts  or 
premiums),  less  estimated  expenses, 
plus  or  minus  any  gains  or  losses 
realized  upon  sale  of  an\  portfolio 
securities.  Dividenris  will  be 
automatically  reinvested  monthly  at  net 
asset  value  in  additional  shares.  The  net 
as.set  value  per  share  of  the  Applicint. 
the  price  at  which  shares  aie  issued  and 
redeemed,  will  be  computed  by  dividing 
the  value  of  the  Applicant's  total  assets. 
less  its  liabilities,  by  the  total  number  of 
shares  outstanding.  Net  asset  value  will 
he  determined  every  business  day  at 
12:00  noon  New  York  City  time. 

The  application  states  that  Imestment 
(Jompany  .Act  Release  No.  9786  (May  31, 
1977)  expresses  the  Commission's  view 
(1)  that  it  is  inconsistent  with  Rule  2a-4 
|nr  a  money  market  fund  to  value  its 
portfolio  securities  maturing  in  more 
than  sixty  days  on  an  amortized  cost 
basis  and  (2)  that  the  valuation  of  such 
securities  by  such  a  fund  should  be 
made  with  reference  to  market  factors. 
Applicant  requests  an  exemption  from 
the  provisions  of  Section  2(a)(41)  of  the 
Act  and  Rules  2a-4  and  22c-l 


thereunder  to  the  extent  necessary  to 
permit  it  to  value  its  portfolio  by  means 
of  the  amortized  cost  method  of 
valuation. 

Section  6(c)  of  the  Act  provides  that 
the  Commission  may,  by  order  upon 
application,  conditionally  or 
unconditionally  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions  from  any  provision  or 
provisions  of  the  Act  and  the  rules 
thereunder,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropnate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

In  support  of  the  relief  requested, 
.Applicant  states  that  it  understands  that 
to  attract  investors  to  a  short-term,  tax- 
exempt  vehicle,  it  must  have  a  stable 
capita!  \a!ue  find  a  constant  tmd  steady 
flow  of  investment  income.  .Applicant 
believes  that,  in  order  to  attr.-ict  such 
investors  and  retain  them  as 
shureholders.  it  must  have  a  stable  net 
asset  value  per  share  and  must  be  able 
to  pay  dividends  that  do  not  flui  tuate  as 
a  consequence  of  changes  in  the  values 
of  its  po'-tfolio  securities.  Applicant 
states  that  by  investing  in  high  quality, 
short  term,  tax-exempt  obligations  and 
valuing  such  securities  on  the  basis  of 
thi'ir  amortized  cost,  the  Applicant  will 
benefit  such  investors  by  providing  an 
investment  vehicle  less  subject  to 
fluctuation  than  under  alternative 
procedures  whereby  its  daily  dividend 
would  be  adiusted  b\'  all  rt;aiized  and 
unrealized  gains  and  losses  on  its 
portfolio  securities.  Management  of  the 
,Applicant  believes  that,  with  respect  to 
d  portfolio  of  tax-exempt  ol:)ligations 
with  a  (iollar- weighted  a\eragc  maturity 
of  120  days  or  less,  the  discrepency 
between  market  value  and  amortized 
co>t  is  negligible.  Applicants  board  of 
duertors  ha.s  determined  in  good  faith 
•hat  in  light  of  the  characteristics  of  the 
Applicant,  absent  unusual  or 
extraordinary  circumstances,  the 
amortized  cost  method  of  calculating  its 
net  asset  value  per  share  is  appropriate 
and  in  the  best  interests  of  the  Applicant 
and  reflects  fair  value  of  such  securities. 

Applicant  agrees  that  the  following 
conditions  may  be  imposed  in  any  order 
of  the  Commission  granting  the 
exemptive  relief  requested: 

1.  In  supervising  Applicant  s 
operations  and  delegating  special 
responsibilities  involving  portfolio 
management  to  Applicant's  investment 
adviser,  the  board  of  directors  of 
Applicant  undertakes — as  a  particular 
responsibility  within  the  overall  duty  of 
care  owed  to  its  shareholders — to 


establish  procedures  reas()ra!'l\ 
designed,  t.iking  into  account  (  urrenl 
market  conditions  and  A(.'plicant's 
investment  of  objectives,  to  stabilize 
Applicant  s  net  asset  value  per  share,  as 
computed  for  the  purpose  of 
distribution,  redemption  and  repurchase, 
at  SI ,00  per  share, 

2.  Included  within  the  procedures  to 
be  adopted  by  the  board  of  directors  of 
Applicant  shall  be  the  following: 

(a)  review  by  the  board  of  directors. 
as  it  deems  appropriate  and  at  such 
intervals  as  are  reasonable  m  light  of 
current  m.'irket  conditions,  tn  determine 
the  extent  of  deviation,  if  any.  of  the  net 
asset  value  per  share  as  determined  by 
using  available  market  quotations  from 
Applicant's  $1,00  amortized  cost  price 
per  share,  and  the  maintenan(.e  of 
records  of  such  review, ' 

(b|  In  the  event  such  deviation  from 
the  Si  .00  amortized  cost  price  per  share 
exceeds  ^  of  1  percent,  the  board  of 
directors  will  promptly  consider  what 
action,  if  any,  should  be  initiated. 

(c)  Where  the  board  of  directors 
believes  the  extent  of  any  deviation 
from  Applicants  $1.00  amortized  cost 
price  per  share  may  result  in  material 
dilution  or  other  unfair  results  to 
investors  or  existing  shareholders,  it 
shall  take  such  action  as  it  deems 
appropriate  to  eliminate  or  to  reduce  to 
the  extent  reasonably  practicable  such 
dilution  or  unfair  results,  which  action 
may  include:  redemption  of  shares  in 
kind:  selling  portfolio  instruments  prior 
to  maturity  to  realize  capital  gains  or 
losses,  or  to  shorten  the  Applicant's 
average  portfolio  maturity;  reducing  or 
withholding  dividends;  or  utilizing  a  net 
asset  value  per  share  as  determined  by 
using  available  market  quotations. 

3.  Applicant  will  mamlain  a  dollar- 
weighted  average  portfolio  maturity 
appropriate  to  its  objective  of 
maintaining  a  stable  net  asset  value  per 
share;  provided,  however,  that 
Applicant  will  not  (a)  purchase  any 
instrument  wiih  a  remaining  maturity  of 
greater  than  one  year,  or  (b)  maintain  a 
dollar-weighted  average  portfolio 
maturity  which  exceeds  120  days.' 


'To  hilfill  this  coiiditinn.  ApplicanI  will  use  actual 
quoldtiona  or  pslimates  of  market  value  reflecting 
rurreni  market  conditions  chosen  bv  its  board  of 
directors  in  the  exemse  of  it.s  discretion  to  be 
dppropnale  indicators  of  vbiur.,  which  may  include 
inter  alia.  |1)  quotations  or  estimates  of  market 
value  fur  individual  portfolio  mstnunenlt.  or  [Z\ 
values  obtained  from  yield  data  relating  to  classei. 
of  municipal  securities  published  by  reputable 
sources, 

'In  fulfilling  this  conditran.  if  the  disp»silu>n  uf  a 
portfolio  security  results  in  a  doUar-weighled 
average  portfolio  nwiturily  tn  evrpss  of  IJO  dii>s 
Applicant  will  invest  its  avuiidtilp  vjish  in  surh  „ 
niHnnc^r  hi,  to  rt^duce  the  ^ollar-wei>itit»*()  dvrr.ijrt- 
;)0,'-tfi)lio  malunt>  lo  120  days  or  ies»  uk  !»oon  as, 
reasonably  practicable. 
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4.  Applicant  will  record,  maintain,  and 
piesene  permanently  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  [and  any  modifications 
thereto)  described  in  condition  1  above, 
and  will  record,  maintain  and  preserve 
for  a  period  of  not  less  than  six  years 
(the  first  two  years  in  an  easily 
accessible  place)  a  written  record  of  its 
board  of  directors'  considerations  and 
actions  taken  in  connection  with  the 
discharge  of  its  responsibihties,  as  set 
forth  above,  to  be  included  in  the 
minutes  of  the  board  of  directors' 
meetings.  The  documents  preserved 
pursuant  to  this  condition  shall  be 
subject  to  inspection  by  the  Commission 
in  accordance  with  Section  31(b)  of  the 
Act.  as  if  such  docum.ents  were  records 
required  to  be  maintained  pursuant  to 
rules  adopted  under  Section  31(a)  of  the 
Act 

5  Applicant  will  limit  its  po:tfo!:o 
investments,  including  repurchase 
agreements,  if  any,  to  those  United 
Stated  dollar-denominated  instruments 
which  its  board  of  directors  determines 
present  minima!  credit  risks,  and  which 
are  of  "high  quality"  as  determined  by 
any  major  rating  service  or.  in  the  case 
of  any  instrument  that  is  not  rated,  of 
comparable  quality  as  determined  by  its 
board  of  directors. 

6.  If  any  action  pursuant  to  condition 
2(c)  was  taken  during  the  preceding 
fiscal  quarter,  Applicant  w^ill  file,  as  an 
attachment  to  Form  N-lQ,  a  statement 
which  describes  the  nature  and 
circumstances  of  such  action. 

Applicant  also  requests  an  order 
pursuant  to  Section  6(c)  of  the  .Act 
exempting  it  from  the  provisions  of 
Section  12(d)(3)  of  the  Act  to  the  extent 
necessary  to  permit  its  acquisition  of 
Stand-by  Commitments  from  brokers  or 
dealers. 

Applicant  states  that  the  Stand-b> 
Commitments  will  have  the  following 
features:  (1)  They  will  be  in  writing  and 
will  be  physically  held  by  the 
Applicant's  custodian;  (2)  they  may  be 
exercisable  by  the  Applicant  at  any  time 
or  during  specified  periods  prior  to  the 
maturity  of  the  underlying  security;  (3) 
they  will  be  entered  into  only  with 
dealers,  banks  and  broker-dealers  whfi 
in  the  investment  adviser's  opinion, 
present  a  mimimal  risk  of  default;  (4) 
Applicant's  right  to  exercise  them  will 
be  unconditional  and  unqualified;  (5) 
although  they  may  not  be  transferable, 
municipal  obligations  purchased  subiect 
to  such  commitments  could  be  sold  to  a 
third  party  at  any  time,  even  though  the 
commitment  was  outstanding;  and  (6) 
their  exercise  price  will  be  (i) 
Applicant's  acquisition  cost  of  the 
municipal  obligations  which  are  subiect 
to  the  commitment  (excluding  any 


accrued  interest  which  the  Applicant 
paid  on  their  acquisition),  less  any 
amortized  market  prem.ium  or  plus  any 
amortized  or  original  issue  discount 
during  the  period  Applicant  owned  the 
securities,  plus  (ii)  all  interest  accrued 
on  the  securities  since  the  last  interest 
payment  date  during  the  period  the 
securities  were  owned  by  the  Applicant 

Applicant  states  that  it  intends  to 
enter  into  Stand-by  Commitments  with 
only  those  banks,  brokers  and  dealers 
which  in  its  investment  adviser's 
opinion,  present  minimum  credit  risks. 
The  Applicant  intends  to  acquire  Stand- 
by Commitments  solely  to  facilitate 
portfolio  liquidity  and  does  not  intend  to 
exercise  its  ri3hfs  thereunder  for  trading 
purposes.  Applicant  states  that  it  will 
not  acquire  Stand-by  Commitments  to 
promote  reciprocal  practices,  to 
encourage  the  sale  of  its  shares,  or  to 
obtain  research  services. 

Applicant  further  states  that  since  it 
plans  to  value  its  municipal  obligations 
on  an  amortized  cost  basis,  the  amount 
payable  under  a  Stand-by  Commitment 
will  be  substantially  the  same  as  the 
value  assigned  by  Applicant  to  the 
underlying  security.  Applicant  submits 
there  is  little  risk  of  an  event  occurring 
which  would  make  amortized  cost 
valuation  of  its  portfolio  securities 
inappropriate  In  such  event,  however,  it 
is  represented  that  Applicant  expects  to 
refrain  from  exercising  the  Stand-by 
Commitments  in  such  a  situation  to 
avoid  imposing  a  loss  on  a  dealer  and 
jeopardizing  Applicant's  business 
relationship  wuh  that  dealer. 

According  to  the  Applicant,  if 
npcessary  and  advisable,  the  Applicant 
will  pay  for  Stand-by  Commitments, 
either  separately  in  cash  or  by  paying  a 
higher  price  for  portfolio  securities 
which  are  acquired  subject  to  the 
commitment.  Applicant  states,  as  a 
matter  of  policy,  the  total  amount  "paid" 
in  either  manner  for  outstanding  Stand 
b\  Commitments  held  in  its  portfolio 
will  not  exceed  i^  of  \%  of  the  value  of 
its  total  assets  calculated  im.mediately 
after  any  Stand-by  Commitment  is 
acquired. 

Applicant  states  that  the  acquisition 
of  Stand-by  Commitments  will  not  affect 
its  net  asset  value  per  share  and  will  not 
pose  new  investment  risks.  Applicant 
further  states  that  it  will  value  Stand-by 
Commitments  at  zero,  regardless  of 
whether  any  direct  or  indirect 
consideration  was  paid.  Where 
Apphcant  has  paid  for  a  Stand-by 
Commitments,  its  cost  will  be  reflected 
as  unrealized  depreciation  for  the  period 
during  which  the  commitment  is  held. 

Applicant  contends  that  the 
relationship  between  the  Applicant  and 
the  dealer  will  be  comparable  to  a  fully 


collateralized  broker-dealer  repurchase 
agreement  or  security  loan  and  that  the 
risk  of  loss  that  would  result  from  the 
failure  of  a  broker  or  dealer  to  fulfill  its 
obligation  under  the  Stand-by 
Commitments  is  not  qualitatively 
different  from  the  risic  of  loss  faced  by 
an  investment  company  holding 
securities  pending  settlement  after 
having  agreed  to  sell  the  securities  to  a 
broker  or  dealer  in  the  ordinary  course 
of  business. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
November  30.  1982.  at  5:30  p.m.,  submit 
to  the  Commission  in  writing  a  request 
for  a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reason  for 
such  request,  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  he«ring 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  the  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or.  in  the  case  of  an  attorney- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  An 
order  disposing  of  the  application  will 
be  issued  as  of  course  following  said 
date  unless  the  Commission  thereafter 
orders  a  hearing  upon  request  or  upon 
i;s  own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered]  and  any  postponements 
thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
[leipgated  authority, 
George  A.  Fitzsimmons, 
Secretary. 

|FR  Doc  82-31 .160  Filpd  II   Ij-K.  8  45  am| 
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(812-5212;  Rel.  No.  127951 

Phoenix  Mutual  Life  Insurance  Co.,  et 
al;  Filing  of  Application  for  an  Order 
Granting  Exemptions  November  9, 
1982. 

November  9.  1982. 

In  the  matter  of  Phoenix  Mutual  Life 
Insurance  Company.  Phoenix  Mutual 
Variable  Accumulation  Account  and 
Phoenix  Equity  Planning  Corporation. 
One  American  Row,  Hartford. 
Connecticut  06115. 
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Notice  is  hereby  given  that  Phoenix 
Mutual  Life  Insurance  Company 
("Company").  Phoenix  Mutual  Variable 
Accumulation  Account  ("Account"),  a 
separate  account  of  the  Company 
registered  under  the  Investment 
Company  Act  of  1940  ("Act")  as  a 
di\  ersified  open-end  management 
investment  company,  and  Phoenix 
P^quity  Planning  Corporation  ("PEPCO  ). 
the  principal  underwriter  of  the  Account 
(collectively.  "Applicants"),  filed  an 
application  on  June  11,  1982,  and  an 
amendment  thereto  on  October  29.  1982. 
for  an  order  pursuant  to  Section  6((:)  of 
the  Act  granting  exemptions  from  the 
above  referenced  provisions  of  the  Act 
and  regulations  thereunder,  to  the  extent 
necessary  to  permit  transactions 
described  in  the  application.  All 
interested  persons  are  referred  to  the 
ajtplication  for  the  complete 
representations  of  the  .'\pplicants.  vihich 
tire  summarized  below,  and  are  referred 
to  the  Act  and  Rules  thereunder  for  d 
statement  of  the  relevant  provisions. 

The  Company  established  the 
Account  as  a  means  to  fund  induidinil 
deferred  variable  accumulation 
contracts  ("Contract").  Assets  of  the 
Account  will  be  held  by  State  Street 
Rank  and  Trust  ("Custodian").  Purchase 
payments,  less  any  applicable  premium 
t^xes.  are  allocated  by  the 
contractovvner  to  one  or  more  of  three 
existing  sub-accounts  of  the  Account. 
Subject  to  certain  limitations,  a 
contractowner  may  transfer  all  oi  part 
of  his  interest  from  one  sub-account  to 
another.  A  transfer  will  be  accomplished 
at  "relative  accumulation  unit  values" 
on  the  valuation  da'e  immedi:itely 
following  the  Company's  receipt  of  a 
written  transfer  request,  and  a  fee  of  $10 
will  be  imposed. 

The  Company  will  deduct  a  fixed 
S3,"). 00  contract  fee  upon  completion  cf 
the  first  contract  year  and  each 
anniversay  da'e  thereafter,  and  upon 
surrender  of  the  contract  (without 
proration  for  a  surrender  occurring  in 
the  middle  of  a  contract  year). 
Applicants  .-issert  that  the  transfer  and 
contract  fees  are  reasonab.'r  related  to 
expected  .ictual  costs  and  are  not 
calculated  to  include  a  profit  element. 

In  addition,  the  Coirjiany  will  deduct 
H  mortality  risk  charge  and  an  expense 
ri.sk  charge  which  on  an  annual  basis 
will  r,qu;d  AX,  and  6'V..  respectively,  of 
the  daily  net  asset  value  of  the  Account. 
■Applicants  assert  th.it  such  charges  are 
reasonable  in  light  of  the  purposes 
mtended  and  a:e  comparable  fo  f:hai-ges 
miide  by  other  insurance  (ximpanies  for 
similar  product.s. 

rhe  Account's  investment  adviser. 
Phoenix  Investment  Counsel,  inc..  w^iH 
receive  a  fee.  computed  daily,  equal  to 


an  annual  rate  of  .5%  of  the  first 
S.iOO, 000.000;  ,45%  of  the  next 
SpfM.OOO.OOO:  and  .4%  of  the  excess  over 
$1,000,000,000  of  the  aggregate  av"rage 
daily  value  of  the  Account. 

Purchase  payment  which  have  been 
deposited  under  the  Contract  for  seven 
years  or  more  may  be  withdrawn 
without  charge.  In  addition,  after  the 
first  anniversary  of  the  contract,  up  to 
10  '"-  of  the  accumulated  value  of  the 
previous  anniversary  date  may  be 
wuhdrawn  without  charge.  A  contingent 
defer] ed  sales  charge,  which  will  vary 
depending  upon  the  number  of  years 
less  than  seven  that  the  sums  had  been 
deposited  under  the  Contract,  will  be 
imposed  upon  additional  withdrawals 
This  charge  is  \%  of  payments 
vvitt-drawn  six  years  after  deposit,  and 
increases  an  additional  1%  for  each  year 
less  than  six  that  the  withdrawn 
payments  had  been  on  deposit. 
Withdrawals  are  handled  on  a  first-in, 
first  out  basis,  and  total  contingent 
deferred  sales  charges  will  not  exceed 
9  n  of  the  total  amount  of  purchase 
payments. 

The  Applicants  propose  to  make 
Contracts  available  to  persons  covered 
by  the  Texas  Optional  Retirement 
Program  ("I>rogram").  The  Attorney 
General  of  Texas  has  interpreted  a 
relevant  provision  of  lexas  law  to 
prohibit  a  partioipan*  in  the  Program 
from  redeeming  his  annunity  contract 
for  cash  or  receiving  a  loan  for  all  or 
part  of  his  accumulated  contributions, 
notwithstanding  express  confractua! 
language  permitting  such  transactions. 
In  this  regard.  Applicants  represent  that 
sales  representatives  will  be  instructed 
to  inform  prospective  purchasers  that 
withdrawal  rights  under  the  Program  are 
restricted.  Applicants  will  revffew  any 
sales  literature  used  to  ensure  that  the 
restrictions  on  redemption  are  disclosed. 
Moreover,  purchasers  will  be  required  to 
sign  a  statement  acknowledging  that 
they  are  aware  of  the  restrictions,  and 
the  prospectuses  used  will  describe  the 
restrictions. 

Finally.  Applicants  note  that  under 
certain  circumstances  the  Custodian 
might  not  lake  physical  delivery  of 
certain  securities  or  assets  purchased  by 
the  Account,  but  that  in  such  cases  the 
requirements  of  section  17(f)  of  the  Act 
and  rules  thereunder  will  be  met. 

Rflief  Requested 

.Applicants  request  the  following 
exemptions:  from  Sections  2(a)(32). 
2(a)(,3,S1.  22(c]  27(rl(l ),  27(c)(2).  and 
27(d)  of  the  Act  and  Rule  22r-l 
thereunder  to  the  extent  deemed 
necessary  or  appropriate  to  imposed  the 
I  ontingent  deferred  sales  charge:  from 


Section  27|rl(21  to  the  extent  deemed 
necessaiy  or  appropriate  to  impose  the 
contract  fee,  asset  risk  charge  and  the 
transfer  fee,  and  to  deduct  the 
investment  advisory  fee  and  premium 
taxes:  from.  Sections  2(a)(32),  22(c). 
2'^(c)(l)  and  27(d)  of  the  Act  and  Rule 
22c-l  thereunder  to  the  extent  deemed 
necessary  or  appropriate  to  allow 
Applicants  to  deduct  the  contract 

. '\maintenance  charge  non  pro  rata  at  the 
time  of  a  total  redemption  on  a  date    * 
other  than  a  contract  anniversary  date: 
Horn  Section  27(c)(2)  to  allow  the 
Custodian  to  hold  certain  assets  of  the 
.Account  as  described  above;  and  from 
Sections  22(e).  27(c)(T),  and  27(d)  to  the 
cxten'  deemed  necessary  or  appropriate 
to  allow  Applicants  to  impose 
restrictions  on  redemption  on  the 
contracts  issued  to  Program  participants 
that  are  Consistent  with  the  Texas 
Attorney  General's  interpretation. 

Section  6(c)  of  the  Act  authorizes  the 
Commission  to  exempt  any  person. 
security,  or  transaction  from  the 
provisions  of  the  Act  and  rules 
promulgated  thereunder  if  and  to  the 
extent  that  such  exemption  is  necessary 

*   or  afpjropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Notice  is  further  given  that  any 
interested  party  may,  not  later  than 
December  3.  1982,  at  5:30  p.m.,  submit  to 
the  Commission  a  written  request  for  a 
hearing  on  the  matter  accompanied  by  a 
statement  as  to  the  nature  of  his 
interest,  the  reason  for  such  request  and 
the  issues  of  fact  or  law  proposed  to  be 
controverted,  or  he  may  request  that  he 
be  notified  if  the  Commission  shall  order 
a  hearing  thereon.  Any  such 
communication  shall  be  addressed: 
Secretary.  Securities  and  Exchange 
*'  Commission,  Washington,  DC.  20549,  A 
copy  of  such  request  shall  be  served 
personally  or  by  mail  upon  Applicants 
at  the  addresses  stated  above.  Proof  of 
such  service  (by  affidavit  or,  in  the  case 
of  an  attorncy-al-law,  by  certificate) 
shall  be  filed  contemporaneously  with 
the  request.  An  order  disposing  of  the 
application  will  be  issued  as  of  course 
following  said  date  unless  the 
Commission  thereafter  orders  a  heanng 
upon  request  or  upon  its  own  motion. 
Persons  who  request  a  haring.  or  advice 
as  to  whether  a  heanng  is  ordered,  will 
receive  notice  of  further  developments 
in  this  matter,  including  the  OHte  of  the 
hearing,  if  ordered,  and  an\ 
postponements  thereof. 
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For  the  Coininission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  FitzsLminons, 

Secretary. 

|FR  Doc.  B2-313S:;  Filed  11-15-8:.  B  4.i  am| 
BILLING  CODE  MIO-OI-M 


(811-3187;  Re<.  No.  127971 

PIA  Asset  Cash  Trust;  Filing  of 
Application  for  an  Order  Pursuant  to 
Section  8<f)  of  the  Act  Declaring  That 
Applicant  Has  Ceased  To  Be  an 
investment  Company 

November  9. 1982. 

Notice  is  hereby  given  that  PI.A  Asset 
Cash  Trust  ("Applicant"),  421  Seventh 
Avenue.  Pittsburgh,  PA  15219.  registered 
as  an  open-end,  diversified. 
management  investment  company  under 
the  Investment  Company  Act  of  1940 
("Act"),  filed  an  application  on 
September  7, 1982.  for  an  order  of  th" 
Commission  pursuant  to  Section  8(0  of 
the  Act,  declaring  that  it  has  ceased  to 
be  an  investment  company  as  defined  m 
the  Act.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below. 

Applicant  states  that  it  was  organized 
under  the  laws  of  the  Commonwealth  of 
Massachusetts  on- April  14.  1981,  and 
registered  under  the  Act  on  May  26, 
1981.  The  application  further  states  that 
Applicant  filed  a  registration  statement 
under  the  Securities  Act  of  1933  on  May 
26, 1981,  to  register  an  indefinite  number 
of  shares  of  beneficial  interest,  that  that 
registration  statement  became  effective 
on  August  19,  1981,  and  that  the  initial 
public  offering  commenced  on 
September  17,  1981. 

According  to  the  application, 
Applicant's  board  of  trustees 
recommended  to  shareholders  on  June 
25.  1982,  that  its  affairs  be  wound-up 
and  terminated,  and  that  on  the  same 
date  a  unanimous  consent  of 
shareholders  approving  the  termination 
was  executed. 

Apphcant  further  states  that  pursuant 
to  the  approval  of  its  shareholders  and 
in  accordance  with  its  Declaration  of 
Trust  and  the  laws  of  Massachusetts,  it 
was  dissolved  on  June  25,  1982,  and  that 
articles  of  dissolution  were  filed  with 
the  Secretary  of  State  of  the 
Commonwealth  of  Massachusetts  on 
August  3. 1982.  Applicant  further  states 
that  prior  to  June  25,  1982.  its 
securityholders'  shares  were  either 
voluntarily  redeemed  by  Applicant  at 
the  shares'  net  asset  value,  or  were 
voluntarily  exchanged  for  shares  of 


Money  Market  Instrument  Trust  at  their 
net  asset  value. 

The  application  also  states  that 
Applicant  has  no  assets  and  no 
shareholders,  is  not  a  party  to  any 
litigation  or  administrative  proceedings, 
and  is  not  engaged  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

Section  8(0  of  the  Act  provides,  in 
pertinent  part,  that  whenever  the 
Commission,  upon  application,  finds 
that  a  registered  investment  company 
h.is  ceased  to  be  an  investment 
company,  it  shall  so  declare  by  order, 
and  that  upon  the  effectiveness  of  such 
order,  the  registration  of  such  company 
under  the  Act  shall  cease  to  be  in  effect 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
December  6,  1982,  at  5:30  p  m.,  submit  to 
the  Commission  in  writing  a  request  for 
a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attorney- 
at  law.  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  An 
order  disposing  of  the  application  herein 
v«.  :li  be  issued  as  of  course  following 
said  date  unless  the  Commission 
thereafter  orders  a  hearing  upon  request 
or  upon  its  own  motion  Persons  who 
request  a  hearing  or  advice  as  to 
whether  a  hearing  is  ordered,  will 
receive  any  notices  and  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any 
postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority 

George  A.  Fitzsimmons, 
Secretary. 

IFS  Dot  8:-313V)F.lt.d  n-15^8:  e4Sani| 
BILLING  CODE  MIO-Ot-M 

[812-5326;  Rel.  No.  12800] 

Shearson  Appreciation  Fund,  Inc.  and 
Shearson/American  Express  Inc.; 
Filing  of  an  Application  for  an  Order 
Granting  an  Exemption 

November  9,  1982 

The  Shearson  Appreciation  Fund,  Inc. 
(  .Appreciation  Fund"),  registered  under 


the  Investment  Company  Act  of  1940 
("Act"),  and  Shearson/American 
Express  Inc.  ("Shearson"J,  Two  World 
Trade  Center.  New  York.  NY  19948.  the 
principal  underwriter  of  Appreciation 
Fund  (hereinafter,  "Applicants"),  have 
filed  an  application  for  an  order 
pursuant  to  Section  6(c)  of  the  Act 
exempting  Applicants  from  certain 
provisions  of  Section  22(d)  of  the  Act 
and  the  rules  thereunder  to  permit  sales 
of  shares  of  Appreciation  Fund  at  net 
asset  value  to  shareholders  of  The 
Hornblower  Growth  Fund,  Inc,  ("Growth 
Fund").  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein. 
which  are  summarized  below,  and  are 
referred  to  the  Act  and  the  rules 
thereunder  for  further  information  as  to 
the  provisions  to  which  the  exemption 
applies. 

According  to  the  application. 
Appreciation  Fund  is  currently  engaged 
in  a  continuous  public  offering  of  its 
shares  to  the  public  through  Shearson  at 
a  public  offering  price  equal  to  net  asset 
value  plus  a  sales  charge.  Applicants 
further  state  that  Shearson/American 
Express  Asset  Management  Inc.  ("Asset 
Management"),  a  subsidiary  of 
Shearson,  serves  as  investment  adviser 
tn  both  Appreciation  Fund  and  Growth 
Fund  Appreciation  Fund's  assets,  as  of 
June  30,  1982,  totaled  $14,181,654. 
Applicants  state  that  Grow.h  Fund  was 
organized  as  a  Maryland  corporation 
and  registered  under  the  Act,  in  1969,  as 
a  non-diversified,  no-load,  open-end. 
management  investment  company 
whose  investment  objective  is  capital 
appreciation.  Formed  primarily  to 
provide  a  pooled  investment  vehicle  for 
advisory  clients  of  Asset  Management. 
Applicants  represent  that  no  offering  of 
Growth  Fund  to  the  general  public  was 
ever  made  In  response  to  a  declining 
number  of  shareholders  due  to 
redemptions  Growth  Fund  applied  to  the 
Commission  in  1974  for  an  order 
declaring  that  it  had  ceased  to  be  an 
investment  company.  The  Commission 
granted  Growth  Fund's  request  since 
Section  3(c)(1)  of  the  Act  excludes 
issuers  whose  outstanding  securities  are 
beneficially  owned  by  less  than  one 
hundred  persons  and  who  are  not 
making,  and  do  not  presently  plan  to 
make,  a  public  offering  of  its  securities, 
from  the  definition  of  "investment 
companies"  under  the  Act.  Subsequent 
to  August  14, 1974.  Growth  Fund  has 
operated  as  a  private  investment 
company.  As  of  May  31,  1982,  Growth 
Fund's  29  shareholders  held 
approximately  44,000  shares  of  the 
Growth  Fund.  Asset  Management  owns 
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8.11%  of  Growth  Fund,  and  Growth 
Fund's  total  assets,  as  of  May  31, 1982. 
approximated  $954,000. 

In  addition  to  their  common 
investment  objectives  and  their  common 
investment  adviser.  Growth  Fimd  and 
Appreciation  Fund  share  several 
common  officers  and  directors.  On  July 
26. 1982,  Growth  Fund's  directors 
determined  that  it  was  in  the  best 
interests  of  their  shareholders  to 
liquidate  Growth  Fund's  assets  and 
distribute  the  net  proceeds  thereof  to 
shareholders.  The  board  of  directors 
adopted  a  plan  of  liquidation  which  was 
approved  by  the  shareholders  at  a 
meeting  held  on  October  8, 1982.  The 
proxy  statement  sent  to  Growth  Fund 
shareholders  to  solicit  approval  of  the 
plan  of  liquidation  stated  that,  subject  to 
the  order  requested  being  granted,  each 
shareholder  of  Growth  Fund  may 
purchase  at  net  asset  value  a  number  of 
shares  of  Appreciation  Fund  with  a 
cumulative  net  asset  value  equal  to  (or 
less  than)  the  amount  received  by  such 
shareholder  as  a  result  of  Growth  Fund's 
liquidation.  The  Growth  Fund  proxy 
statement  was  accompanied  by  a 
current  prospectus  of  Appreciation 
Fund.  The  ability  to  purchase 
Appreciation  Fund  shares  will  remain 
upen  to  Growth  Fund  shareholders  for  a 
period  of  30  days  from  the  later  of  (i) 
completion  of  the  distribution  of 
liquidation  of  Growth  Fund's  net  assets 
or  (ii)  the  date  on  which  the  order 
requested  is  granted. 

Appreciation  Fund's  directors  have 
determined  that  the  interests  of 
.'\ppreciation  Fund  shareholders  would 
not  be  diluted  as  a  result  of  the 
foregoing  transaction:  they  assert  that 
the  elimination  of  the  sales  load 
represents  economies  in  sales  not 
present  in  comparable  sales  effected 
through  normal  distribution  channels. 
Shearson  has  advised  Appreciation 
Fund  that  no  individual  or  in-person 
group  sales  solicitations  or 
presentations  concerning  Appreciation 
Fund  will  be  made. 

Section  22(d)  of  the  Act  provides,  in 
pertinent  part,  that  no  registered 
investment  company  shall  sell  any 
redeemable  security  issued  by  it  to  any 
person  except  at  a  current  public 
offering  price  described  in  the 
prospectus.  Rule  22d-4  permits  an 
investment  company,  under  certain 
circumstances,  to  sell  redeemable 
securities  pursuant  to  a  merger  with  a 
private  investment  company  at  a  price 
other  than  that  described  in  its 
prospectus. 

Applicants  concede  that  the 
exemption  provided  by  Rule  22d-4  is 
unavailable  since  their  proposed  offer 
does  not  involve  a  merger  between  two 


funds,  but  assert  that  the  policy 
considerations  underlying  Rule  22d-4 
support  their  liquidation  and  exchange 
proposal.  Applicants  submit  thai 
Appreciation  Fund's  directors  have 
made  the  Findings  required  by  Rule  22d- 
4  had  their  transaction  been  structured 
as  a  merger.  The  directors,  including  a 
majority  of  the  disinterested  directors, 
concluded  that  (i)  the  interests  of 
existing  shareholders  of  Appreciation 
Fund  will  not  be  diluted  and  (ii)  the 
elimination  of  the  sales  load  does  not 
unfairly  discriminate  among 
shareholders  because  it  represents 
economies  experienced  in  such  sales  not 
present  in  a  comparable  sale  effected 
through  normal  channels  of  distribution. 
Applicants  further  assert  that  granting 
the  exemption  they  request  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  of  Section 
22(d)  of  the  Act. 

Section  6(c)  of  the  Act  provides,  in 
pertinent  part,  that  the  Commission,  by 
order  upon  application,  may 
conditionally  or  unconditionally  exempt 
any  person,  security,  or  transaction,  or 
any  class  or  classes  of  persons, 
securities,  or  transactions,  from  any 
provision  of  the  Act  or  of  any  rule  or 
regulation  under  the  Act,  if  and  to  the 
extent  such  exemption  is  necessary  or 
appropriate  in  the  piubiic  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  .Act, 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
December  6,  1982,  at  5:30  p.m.,  submit  to 
the  Commission,  in  writing,  a  request  for 
a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his/her  interest,  the  reasons 
for  such  request  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be 
convtroverted,  or  he/she  may  request 
that  he/she  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Socre'ary, 
Securities  and  Exchange  Commission, 
Washington,  DC.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit,  or  in  the  case  of  an  attorney- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  An 
order  disposing  of  the  application  herein 
will  be  issued  as  a  matter  of  course 
following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  its  own  motion. 
Persons  who  request  a  hearing,  or 
advice  as  to  whether  a  hearing  is 
ordered,  will  receive  any  notices  and 


orders  issued  in  this  matter  including  the 
date  of  the  hearing  (if  ordered)  and  any 
postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Investment  ManaRement,  pursuant  to 
delegated  authority. 
George  A.  Fitzsunnions, 
Secrelary- 

IFR  Doc  82-31349  ni«J  n-tS-BZ:  ft45  am] 
BILUNG  CODE  M10-01-M 


I  Release  No.  22703;  (31-789) 

Texas  Gas  Transmission  Corp.; 
Application  for  Order  Pursuant  to 
Section  2(a)<4) 

November  9.  1982. 

Texas  Gas  Transmission  Corporation 
(  "TGT").  P,0,  Box  1160,  Owensboro. 
Kentucky  42301,  a  Delaware 
corporation,  has  filed  with  this 
Commission  an  application  and  an 
amendment  thereto  pursuant  to  Section 
2(a)(4)  of  the  Pubhc  Utihfy  Holding 
Company  Act  of  1935  ("Act")  for  an 
order  declaring  it  not  to  be  a  "gas  utility 
company"  as  therein  defined. 

TGT  is  an  interstate  pipeline  company 
engaged  in  the  purchase,  transportation 
and  sale  of  natural  gas.  It  is  also 
engaged  through  subsidiaries,  in  oil  and 
gas  exploration,  barging  and  other  non- 
utility  businesses.  At  December  31, 1981. 
TGT's  consolidated  assets  were 
approximately  $1.7  billion  and  its 
consolidated  revenues  and  ean.ings  for 
the  year  then  ended  were  approximately 
$2.6  billion  and  $137  million, 
respectively.  Its  gas  revenues  for  the 
year  ended  December  31,  1981,  were 
approximately  $1.7  billion.  TGT 
proposes  to  accomplish  a  corporate 
restructuring  under  which  a  new 
corporation  would  own  all  of  TGT's 
common  stock.  One  of  the  conditions  to 
the  restructuring  is  that  TGT  obtain  an 
order  declaring  it  not  to  be  a  gas  utility 
company  pursuant  to  Section  2(a)(4). 

TGT's  natural  gas  sales,  by  types  of 
and  average  number  of  customers,  for 
the  year  ended  December  31, 1981,  were 
as  follows: 
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TGT's  farm,  rural  and  irrigation  sales 
constituted  .04%  of  its  total  gas  sales  for 
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1981.  Applicant  states  that  such  sales 
are  made  exclusively  pursuant  to  "tap" 
clause  arrangements  entered  into  with 
landowners  along  the  company's 
pipeline  in  Louisiana  who  have  granted 
TGT  rights-of-way,  easements  or  other 
privileges.  The  terms  of  sale  are  set 
under  contract.  TGT  also  provides 
"free"  gas  to  approximately  498 
customers  in  Kentucky  and  Indiana, 
such  service  being  to  rural  landowners 
or  their  successors-in-inferest  who  have 
granted  TGT  the  right  to  store  natiu-al 
gas  in  underground  reservoirs 
underlying  their  lands.  These  gas 
deliveries  are  made  without  charge  and 
are  unmetered.  TGT  does  not  engage  in 
any  distribution  to  identifiable 
communities  within  geographic  areas 
under  franchises.  Applicant  states  that 
its  rural  sales  and  "free"  gas  service  are 
of  a  special  and  limited  character  within 
the  meaning  ol  Panhandle  Eastern  Pipe 
Line  Company.  HOAR  No.  22060  (May 
21. 1981),  and  Transwestem  Pipeline 
Company,  HCAR  No.  22133  (July  20, 
1981). 

TGT  has  applied  for  an  order  declaring 
it  not  to  be  a  "gas  utility  company" 
pursuant  to  Section  2(a)(4)  of  the  Act 
Section  2(a)(4)  provides  that  the 
Commission  may  declare  a  company  not 
to  be  a  "gas  utility  company"  if  it  finds 
that  "(A)  such  company  is  primarily 
engaged  in  one  or  more  businesses  other 
than  the  business  of  a  gas  utility 
company,  and  (B)  by  reason  of  the  small 
amount  of  natiiral  or  manufactured  gas 
distributed  at  retail  by  such  company  it 
is  not  necessary  in  the  public  interest  or 
for  the  protection  of  investors  and 
consumers  that  such  company  be 
considered  a  gas  utility  company  for  the 
purposes  of  [the  Act]." 

The  application  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission't 
Office  of  Pubhc  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  7, 1982,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  DC.  20549, 
and  serve  a  copy  on  the  applicant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attomey-at-law,  by  certificate)  should 
be  filed  with  the  request.  Any  request 
for  a  hearing  shall  identify  specifically 
the  issues  of  fact  or  law  that  are 
disputed.  A  person  who  so  requests  will 
be  notified  of  any  hearing,  if  ordered, 
and  will  receive  a  copy  of  any  notice  or 
order  issued  In  this  matter.  Aiter  said 
date,  the  application,  as  amended  or  as 
it  may  be  further  amended,  may  be 
granted. 


For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 
George  A.  Fltzsimmons, 

■Secretary. 

[FR  Doc  ic~n2n«  F  led  n-IS-82:  B.«  »m) 
BILUNG  CODE  M10-01-M 

(File  No.  81-6751 

Trio-Kenwood  Corp.  Application  and 
Opportunity  for  Hearing 

November  9.  1982. 

Notice  is  hereby  given  that  Trio- 
Kenwood  Corporation  ("Applicant")  has 
filed  an  application  pursuant  to  Section 
12(h)  of  the  Securities  Exchange  Act  of 
1934.  as  amended  (the  "1934  Act"),  for 
exemption  from  the  reporting 
requirements  of  Section  15(d)  of  the  1934 
Act. 

The  Applicant  states  in  part: 

(1)  The  Applicant  is  a  Japanese 
corporation  subject  to  the  reporting 
provisions  of  Section  15(d)  of  the  1934 
Act. 

(2)  As  of  July  29,  1982,  Applicant  had 
twenty-four  shareholders  resident  in  the 
United  States,  and  those  persons  held 
some  41,000  shares  of  common  stock  or 
approximately  0.1%  of  the  total  common 
stock  outstanding. 

In  the  absence  of  an  exemption. 
Applicant  would  be  required  to  file 
ce.'-tain  periodic  reports  with  the 
Commission  pursuant  to  Section  15(d)  of 
the  1934  Act,  including  an  annual  report 
on  Form  20-K  for  the  fiscal  year  ended 
May  20,  1982.  Applicant  beheves  that 
the  exemption  would  not  be  inconsistent 
with  the  pubhc  interest  or  the  protection 
of  investors  in  view  of  the  very  small 
number  of  common  stockholders 
resident  in  the  United  States  and  the 
very  small  aggregate  size  of  their 
holdings. 

For  a  more  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  said  application,  which  is  on 
file  in  the  office  of  the  Commission  at 
450  5th  Street,  NW.,  Washington.  DC 
20549. 

Notice  is  further  given  that  any 
interested  person,  not  later  than 
December  6,  1982  may  submit  to  the 
Commission  his  views  or  any 
substantial  facts  bearing  on  the 
application  or  the  desirability  of  a 
hearing  thereon.  Any  such  comunication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission. 
450  5th  Street,  NW.,  Washington,  DC 
20549,  and  should  briefly  state  the 
nature  of  the  interest  of  the  person 
submitting  such  information  or 
requesting  the  hearing,  the  reason  for 
such  request  and  the  issues  of  fact  and 
law  raised  by  the  application  which  he 


desires  to  controvert.  Any  time  after 
said  date,  an  order  granting  the 
application  may  be  issued  upon  request 
or  upon  the  Commission's  own  motion. 

Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is 
ordered  will  receive  notice  of  further 
developments  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

George  A  Fltzsimmons, 

Secretary. 

|FR  Doc  82-31347  Filed  11-15-82:  8:45  am| 
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(File  No.  22-12022] 

Union  Oil  Company  of  California; 
Application  and  Opportunity  for 
•Hearing 

November  9. 1982. 

Notice  is  hereby  given  that  Union  Oil 
Company  of  California  ("Union  Oil") 
has  filed  an  application  under  clause  (ii) 
of  Section  310(b)(1)  of  the  Trust 
Indenture  Act  of  1939  (the  "Act")  for  a 
finding  by  the  Securities  and  Exchange 
Commission  (the  "Commission")  that 
the  trusteeship  of  Continental  Illinois 
National  Bank  and  Trust  Company  of 
Chicago  ("Continental")  under  an 
indenture  qualified  under  the  Act  (the 
"Qualified  Indenture")  and  the 
trusteeship  of  Continental  under  two 
indentures  not  so  qualified  (the  "New 
Indentures")  are  not  so  likely  to  involve 
a  material  conflict  of  interest  as  to  make 
it  necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disquaUfy 
Continental  from  acting  as  trustee  under 
any  of  those  indentures. 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  it  shall, 
within  ninety  days  after  ascertaining 
that  it  has  such  conflicting  interest, 
either  eliminate  such  conflicting  interest 
or  resign.  Subsection  (a)  of  such  Section 
provides,  in  effect  with  certain 
exceptions,  that  a  trustee  under  a 
qualified  indenture  shall  be  deemed  to 
have  a  conflicting  interest  if  such  trustee 
is  trustee  under  another  indenture  under 
which  any  other  securities  of  the  same 
issuer  are  outstanding.  However,  under 
clause  (ii)  of  subsection  (1),  there  may 
be  excluded  from  the  operation  of  this 
provision  another  indenture  under 
which  other  securities  of  the  issuer  are 
outstanding,  if  the  issuer  shall  have 
sustained  the  burden  of  proving,  on 
application  to  the  Commission  and  after 
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opportunity  for  hearing  thereon,  that  the 
trusteeship  under  such  quahfied 
indenture  and  such  other  indenture  are 
not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
such  trustee  under  either  of  such 
indentures. 

In  support  of  its  Application,  Union 
Oil  alleges  that: 

(1)  Continental  is  acting  as  trustee 
under  an  indenture  in  which  Union  Oil 
is  the  obligor  (the  Qualified  Indenture). 
This  indenture,  dated  March  1, 1976, 
involved  the  issuance  of  $200,000,000 
principal  amount  B%%  Debentures  due 
March  1,  2006,  and  has  been  qualified 
under  the  Act. 

(2)  Continental  also  has  entered  into 
an  indenture,  dated  as  of  September  1, 
1982,  with  the  County  of  Summit,  Ohio 
("Summit  Coimty")  as  issuer,  involving 
$3,000,000  principal  amount  Series  1982 
Industrial  Development  Revenue  Bonds 
(the  "1982  Summit  County  Bonds") 
bearing  interest  at  a  rate  of  62)^%  of  the 
interest  rate  applicable  to  13-week 
United  Stales  Treasury  bills  at  the  time 
of  the  interest  calculation  and  due  on 
demand  or  not  later  than  August  31, 
1992.  Union  Oil  has  entered  into  a  loan 
agreement  (the  "1982  Loan  Agreement"), 
dated  as  of  September  1, 1982.  with 
Summit  County  under  which  Summit 
County  has  loaned  funds  to  Union  Oil  to 
finance  the  cost  of  the  acquisition. 
construction,  improvement  and 
equipping  of  a  chemical  distribution 
center,  certain  land  and  equipment  (the 
"Project")  as  described  in  Exhibit  A  to 
the  1982  Loan  Agreement,  The  1982 
Summit  County  Bonds  are  to  be  payable 
solely  from  revenues  derived  by  Summit 
County  from  Union  Oil  under  the  terms 
of  the  said  Loan  Agreemsnt.  The  rights 
and  benefils  of  Summit  County  under 
the  said  Loan  Agreement  have,  except 
for  certain  rights  of  and  amounts 
payable  to  Summit  County  related  to 
expenses  incurred  and  indemnification, 
been  assigned  to  Continental  as  Trustee 
as  security  for  payment  of  the  1982 
Summit  County  Bonds.  The  rights  to 
payment  assigned  are  sufficient  to 
enable  Summit  County  to  pay  the 
principal  of,  and  interest  and 
redemption  payments  (including 
redemption  premiums,  if  any)  on,  the 
said  Bonds.  The  1982  Summit  County 
Bonds  will  not  be  registered  under  the 
Securities  Act  of  1933  (the  "1933  Act") 
pursuant  to  the  exemption  contained  in 
Section  3(a)(2)  thereof.  The  1982  Summit 
County  Indenture  of  Trust  (the  "Summit 
County  Indenture")  will  not  be  qualified 
under  the  1939  Act  pursuant  to  the 
exemption  contained  in  Section  304(a)(4) 


thereof  (referring  to  Section  3(a)(2)  of 
the  1933  Act). 

(3)  Continental  also  has  entered  into 
an  indenture,  dated  as  of  September  1. 
1982,  with  the  Genesee  County  (New 
York)  Industrial  Development  Agency 
("Genesee  County")  as  issuer,  involving 
$2,750,000  principal  amount  Series  1982 
industrial  Development  Revenue  Bonds 
(the  "1982  Genesee  County  Bonds ') 
bearing  interest  at  a  rate  of  62)^%  of  the 
interest  rate  applicable  to  13-week 
United  States  Treasury  bills  at  the  time 
of  the  interest  calculation  and  due  on 
demand  or  not  later  than  August  31, 
1992.  Union  Oil  has  entered  into  an 
installment  sale  agreement  (the  "1982 
Installment  Sale  Agreement")  with 
Genesee  County  under  which  Genesee 
County  has  sold,  assigned,  and 
conveyed  to  Union  Oil  its  rights,  title 
and  interest  in  the  construction  of  a 
certain  auto/truckstop  facifity  (the 
"Project")  as  described  in  Exhibit  A  to 
the  1982  Installment  Sale  Agreement. 
The  1982  Genesee  County  Bonds  are  to 
be  payable  solely  from  revenues  derived 
by  Genesee  County  from  Union  Oil 
under  the  terms  of  the  said  Installment 
Sale  Agreement.  The  rights  and  benefits 
of  Genesee  County  under  the  said 
Installment  Sale  Agreement  have, 
except  for  certain  rights  of  and  amounts 
payable  to  Genesee  County  related  to 
expenses  incurred,  indemnification,  and 
amounts  payable  in  lieu  of  taxes,  been 
assigned  to  Continental  as  Trustee  as 
security  for  payment  of  the  1982 
Genesee  County  Bonds.  The  rights  to 
payment  assigned  are  sufficient  to 
enable  Genesee  County  to  pay  the 
principal  of,  and  interest  and 
redemption  payments  (including 
redemption  premiums,  if  any)  on,  the 
said  Bonds.  The  1982  Genesee  County 
Bonds  will  not  be  registered  under  the 
1933  Act  pursuant  to  the  exemption 
Lonlained  in  Section  3(a)(2)  thereof.  The 
1982  Genesee  County  Indenture  of  Trust 
(the  "Genesee  County  Indenture")  will 
not  be  qualified  under  the  1939  Act 
pursuant  to  the  exemption  contained  in 
Section  304(a)(4)  thereof  (referring  to 
Section  3(a)(21  of  the  1933  .^ct). 

(4)  Execution  of  the  New  Indentures 
may  involve  Continental  in  a  conflict  of 
interest  within  the  meaning  of  Section 
6.08  of  the  Qualified  Indenture  since  the 
new  Indentures  are  not  being  qualified 
under  the  Act  and  are  not  the  subject  of 
any  other  proceeding  of  the 
Commission. 

(5)  Union  Oil's  obligations  with 
respect  to  the  Debentures  and  the  said 
Bonds  are  wholly  unsecured  and  rank 
pari  passu  inter  se.  The  only  material 
differences  between  the  Qualified 
Indenture  and  the  New  Indentures  and 


between  the  rights  of  the  holders  of  the 
Debentures  and  the  holders  of  the  1982 
Summit  County  Bonds  and  the  1982 
Genesee  County  Bonds  relate  to  the  fact 
that  Union  Oil  is  the  issuer  of  the 
Debentures  whereas  its  payment 
obhgations  under  the  said  Bonds  are.  in 
the  case  of  Summit  County,  through  the 
assignm.ent  by  Summit  County  to 
Continental  as  Trustee  of  its  rights 
under  the  1982  Loan  Agreement  and.  m 
the  case  of  Genesee  County,  through  the 
assignment  by  Genesee  County  to 
Continental  as  Trustee  of  its  rights 
under  the  1982  Installment  Sale 
Agreement.  Aside  from  additionul 
differences  among  these  three 
indentures  as  to  aggregate  principal 
amounts,  dates  of  issue,  interest  rates, 
maturity  dates,  redemption  prices, 
sinking  fund,  and  similar  provisions,  the 
other  terms  of  said  indentures  are 
substantially  similar. 

(6)  No  default  has  at  any  time  existed 
under  the  Qualified  Indenture  or  under 
the  New  Indentures. 

(7)  Such  differences  as  exist  among 
the  three  indentures  under  the 
trusteeships  of  Continental  are  not  so 
likely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
pubhc  interest  or  for  the  protection  of 
investors  to  disqualify  Conlmental  from 
acting  as  trustee  under  any  of  said 
indentures. 

Union  Oil  has  waived  notice  of 
hearing,  and  any  and  all  rights  to  specify 
procedures  under  the  Rules  of  Practice 
of  the  Commission  in  connection  with 
this  matter. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  Application, 
which  is  a  public  document  on  file  in  the 
office  of  the  Commission's  Public 
Reference  Section,  450  Fifth  Street, 
N.W.,  Washington.  D.C. 

Notice  is  further  given  that  any 
interested  person  may,  not  late  than 
December  2, 1982  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  fact  or 
law  raised  by  said  Application  which  he 
desires  to  controvert,  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon. 

Any  such  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
N.W.,  Washington,  D  C.  20549.  At  any 
lime  after  said  date,  the  Commission 
may  issue  an  order  granting  the 
Application  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  the  interest  of  investors. 
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unless  a  hearing  is  ordered  by  the 
Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Geor^  A.  Fltzaimmooa, 

Secretary. 
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[Reteas*  No.  19221;  Rl«  No.  SR-NAS0-fl2- 
211 

Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Ctumge  by  ttie  National 
Association  of  Securities  Dealers,  Inc. 

November  8. 1962. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  October  20, 1982,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"),  1735  K  Street. 
N.W.,  Washington.  D.C.  20006,  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
described  below.  The  Commission  is 
pubhshing  this  notice  to  soUcit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

The  proposed  rule  change  adopts 
guidelines  specifying  the  maximum 
amounts  of  organization  and  offering 
expenses  ("Expenses"),  including  all 
forms  of  underwriting  compensation, 
that  may  be  received  by  a  member  who 
participates  in  a  public  offering  of  a 
direct  participation  program  ("DPP"). 
The  guidelines  are  adopted  pursuant  to 
Subsections  5(b]  (1)  and  (2)  of  Appendix 
F  of  the  NASD's  Rules  of  Fair  Practice 
which  require  that  Expenses  be  fair  and 
reasonable  taking  into  consideration  all 
relevant  factors  and  state  that  Expense 
arrangements  which  conform  with  the 
guidelines  shall  be  presumed  to  be  fair 
and  reasonable.' 

The  guidelines  establish  two  types  of 
limitations  regarding  compensation  and 
Expenses.  First,  the  amount  of 
compensation  received  by  underwriters, 
broker-dealers  or  affiliates  in  cormection 
with  or  related  to  the  distribution  of  a 
public  offering  of  a  DPP  cannot  exceed 
ten  percent  of  the  program  proceeds.  In 
addition,  an  underwriter  may  receive 
reimbursement  from  the  issuer  for  an 
amount  not  exceeding  one  half  of  one 
percent  of  the  program  proceeds  for 
bona  fide  "due  diligence"  expenses  it 
incurred  without  that  reimbursement 
being  subject  to  the  ten  percent 
limitation.  Second,  the  guidelines  limit 


the  amount  of  Expenses  paid  by  a 
program  is  which  a  member  or  an 
affiliate  of  a  member  is  a  sponsor  to 
fifteen  percent  of  the  program's 
proceeds.  Such  Expenses  include  the 
total  amount  of  tmderwriting 
compensation,  any  "due  diligence" 
reimbursement,  costs  inciured  in 
preparing  the  DPP  for  registration  and 
costs  associated  with  offering  interests 
in  a  DPP  to  the  public.  The  guidelines 
adopted  by  this  rule  change  were 
published  in  a  NASD  Notice-to- 
Members.  No.  82-51.  dated  October  19. 
1982. 

The  NASD  states  that,  given  the 
special  benefits  associated  with  many 
DPPs.  the  limitations  contained  in  the 
guidelines  are  necessary  to  prevent  a 
member  or  affiliated  person  from 
allocating  excessive  proportions  of 
program  proceeds  to  Expenses  which 
could  jeopardize  the  economic  viability 
of  the  investment  and  dilute  the  tax 
benefits  available  to  investors.* The 
NASD  believes  the  potential  for  abuse 
by  a  member  or  affiliated  person  in 
connection  with  the  initial  funding  of  a 
DPP  necessiates  such  regulatory 
limitations  for  the  protection  of 
investors  because  of  the  absence  of 
arms-length  negotiations  between  the 
parties.  Finally,  the  NASD  states  that 
the  quidelines  are  needed  because 
existing  state  regulations  do  not 
adequately  address  the  inherent  conflict 
of  interest  in  a  DPP  where  the  sponsor 
and  the  underwriter  are  affiliated. 

The  foregoing  change  has  become 
effective,  pursuant  to  Section  19(b)f3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  under  the  Act.  At  anytime  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  submission 
within  21  days  after  the-date  of 
publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  N.W.,  Washington,  D.C. 
20549.  Reference  should  be  made  to  File 
No.  SR-NASD-82-21. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 


statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Sti^et.  N.W..  Washington,  D.C. 
20549.  Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

George  A.  Fitzsimmoos, 

Secretary. 

|FR  Doc  82-31282  Rled  11-15-82:  a45  ami 
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[File  No.  SR-NYSE-B2-1  etc.] 

New  York  Stock  Exchange,  Inc.,  et  a!.; 
Order  Approving  Proposed  Rule 
Changes 

November  9, 1982.  / 

In  the  matter  of  proposed  rule  changes 
submitted  by  the  New  York  Stock 
Exchange.  Inc.  (File  No.  SR-NYSE-82-1). 
the  American  Stock  Exchange,  Inc.  (File 
No.  SR-Amex-82-5),  the  Midwest  Slock 
Exchange,  Inc.  (File  No.  SR-MSE-82-6). 
the  Pacific  Stock  Exchange,  Inc.  (File 
No.  SR-PSE-82-11),  the  Philadelphia 
Stock  Exchange.  Inc.  (File  No.  SR- 
PHLX-82-9)  and  the  National 
Association  of  Securities  Dealers,  Inc. 
(File  No.  SR-NASD-82-13)  (Release  No. 
19227). 

Introduction 

Several  self-regulatory 
organizations — the  New  York  Stock 
Exchange,  Inc.  (the  "NYSE"),  the 
American  Stock  Exchange,  Inc.  (the 
"Amex"),  the  Midwest  Stock  Exchange. 
Inc.  (the  "MSE"),  the  Pacific  Stock 
Exchange,  Inc.  (the  "PSE"),  the 
Philadelphia  Stock  Exchange,  Inc.  (the 
"PHLX")  and  the  National  Association 
of  Securities  Dealers.  Inc.  (the 
"NASD") — have  submitted  similar 
proposed  rule  changes  to  the 
Commission  '  pursuant  to  Section 


'Appendix  F  was  approved  b)  the  Commission  in 
Securities  Exchange  Act  Release  No  19054 
(September  18.  1962),  47  FR  42228.  September  24. 
1982. 


'Sre.  Pfiges  28-30  of  the  Furm  19b-4  submitted  for 
the  amendment  to  rule  filing  NASD-81-19,  as 
referenced  on  page  6  of  the  Form  19b-4  of  the 
present  filing. 


M7Cre200.30-3(al(12). 

'The  New  York  Slock  Exchange,  Inc.  filed  .VYSE 
82-1  on  lanuary  18.  1982,  notice  of  which  was 
published  in  the  Federal  Register  on  February  1. 
1982  [see  Securities  Exchange  Act  Release  No.  18459 
(February  1.  1982.  46  FR  5567  (February  5,  1982);  the 
American  Stock  Exchange.  Inc.  filed  Amex  82-5  on 
April  19  1962.  notice  of  which  was  published  in  the 
Federal  Register  on  )uly  19.  1982  [see  Securities 
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19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (the  "Act")  '  and  Rule  19b-4 
thereunder.  The  proposed  rule  changes, 
effective  January  1983,  would  in  effect 
require  certain  member  organizations 
and  their  customers  to  use  the  facilities 
of  a  registered  securities  depository 
("depository")  for  the  confirmation, 
affirmation  and  settlement  of  "COD/ 
DVP"  transactions  in  depository-eligible 
securities  '  whereby  payment  for 
securities  purchased  or  delivery  of 
securities  sold  is  to  be  made  by  or  to  an 
agent  of  the  customer.*  Only  those 
COD/DVP  trades  settled  in  the  United 
States  through  a  third-party  settlement 
agent  would  be  subject  to  the  proposed 
rule  changes.  Furthermore,  the  proposed 
rule  changes  would  apply  to  these 
transactions  only  if  they  involved  a 
member  organization  and  a  customer's 
agent  that  are  both  participants  in.  or 
have  access  through  correspondents  to, 
a  depository.  The  proposed  rule  changes 
represent  a  joint  effort  by  the  self- 
regulatory  organizations  to  overcome 
certain  obstacles  to  financially 
responsible  and  efficient  handling  of 
sustained  high  volume  trading, 
particularly  the  "Don't  Know"  ("DK") 
institutional  trade  problem  discussed 
below. 

The  NYSE  and  the  NASD  solicited 
from  their  members  comments  on  their 
proposed  rule  changes.  The  .\YSE 
received  two  comments  which 


Exchange  Act  Release  No,  18881  ijuly  9.  1982)).  47 
FR  31Mr  lluly  21,  19821;  the  M.CAest  Slock 
E\chan.K",  Inc  filed  MSE  RC-e  on  June  2R,  \mZ 
notice  of  which  was  published  in  the  Federal 
Register  on  July  21,  1982  Isce  Secur-lic-s  Rxchrinwr 
Ai  I  Rflease  No.  18882.  ([une  28,  1982),  47  FR  31t>-i9 
lluly  21.  1932;);  the  Pacific  Stock  Exchdr.Ke,  Ir,c.  filed 
PSE  82-11  on  September  27   1982.  notice  of  which 
WHS  published  in  the  Federal  Re^^sler  on  October 
18.  1982  {acf  Securities  Ev^.tianpe  Ac'.  Ri  leflse  No. 
I'Jinl  (October  18,  1982],  4"  FR  4"13  lOctober  27, 
1^82)):  the  Philadelphia  Stock  Evchanse,  Inc.  Hied 
Pfll..X82-fl  on  October  14,  1982  notice  of  which  was 
P'lbiished  in  the  Federal  Re^jister  on  October  22. 
1982  i.s-pp  Securities  Exchansn  .Act  Release  No   19170 
(October  22.  19821  47  FR  49-76  iNovember  2,  1982; 
and  on  August  19,  1982)),  the  National  ,\ssoti«tion 
of  Securities  Dealers,  Inc,  filed  .N.-\SD  82-13,  notice 
(if  which  was  published  in  the  Federal  Register  on 
August  27,  1982  {see  Securities  Exchange  Act 
Reiease  No.  19020  [August  27,  1982,11  4"  FR  ,»M6 
(September  3,  1982),  The  .Municipal  Serunlies 
Rulemaking  Board  ("MSRB")  has  published  for 
public  comment  the  exposure  draft  of  a  similar  rule 
for  municipal  securities  tran.sactioiis. 

MSL'S.C.  -8s(b)(ll. 

'A  depository^  eligible  secuinty  is  an  issue  of 
securities  that  is  eligible  for  safekeeping  and  book- 
entry  transfer  services  in  a  reg'stered  secuntiei 
depository.  See.  e.g..  DTC,  Rales  and  Procedures, 
Rule  5,  Section  1 

*  COD/DVP  privileges  corrmu.".ly  are  extended  by 
broker/dealers  to  institutional  customers.  The 
privileges  result  in  an  exception  to  the  requirement 
of  Regulation  T  that  customers  pay  for  secuntiei 
wilhin  seven  C)  business  days  after  the  date  of 
purchase  and  permit  payment  on  delivery  or  wilhin 
thirty-five  |3S|  calendar  days  of  the  trade, 
whichever  is  earlier.  See  12  CFR  220  4(l1  (1982) 


supported  adoption  of  proposed  Rule 
387.  These  commentators,  however, 
suggested  a  delay  in  the  rule's 
implementation  until  July  1983  in  order 
to  permit  adequate  time  for  depositories, 
broker-dealers,  custodian  banks  and 
investment  managers  to  implement 
appropriate  internal  procedures  to 
accommodate  increased  use  and 
reUance  on  depository  facilities.  In 
addition,  the  Commission  solicited  and 
received  two  comments  with 
substantially  similar  remarks,*  The 
NASD  did  not  receive  any  comments. 

As  discussed  below,  the  Commission 
has  determined  to  approve  the  proposed 
rule  changes. 

Background 

In  1980,  a  Joint  Committee  was  formed 
by  the  Operations  Committee  of  the 
Securities  Industry  Association  (the 
"SIA")  and  the  NYSE  to  address 
widespread  concern  about  the  industry's 
capability,  particularly  during  periods  of 
sustained  high  volume  trading,  to 
process  institutional  trades  without 
unnecessary  cost  or  risk  and  within  the 
routine  five-day  time  frame  associated 
wnth  broker-to-broker  settlement  of 
securities  transactions  ("street-side 
SEttiement").  The  Joint  Committee 
identified  the  "DK  Problem"  as  a 
primary  obstacle  to  the  safe  and 
eificient  handling  of  the  sustained  high 
volume  of  institutional  trades, 
particularly  when  DK"s  occur  during 
settlement  between  brokers  and  their 
customers  (  "customer-side  settlement"}.* 


'S,-c  File  No.  SR-NYSE-82-1.  letters  from  the 
Wilmington  Trust  Company  (April  14.  1982)  and  the 
United  States  National  Bank  of  Oregon  (February 
26. 1982),  addressed  to  the  Commission;  and  the 
American  Bankers  .Association  (March  5. 1982). 
addressed  to  the  NYSE.  The  Commission,  however, 
has  monitored  the  industry's  preparations  for 
implementing  the  proposed  rule  changes,  and.  for 
reasons  discussed  later  in  this  Order,  believes  that 
no  extension  of  time  is  necessary. 

The  fourth  commentator,  the  Trust  Company 
Bank,  opposed  adoption  of  the  proposed  rule 
change,  among  other  reasons,  because  of  the 
erroneous  assumption  that  NYSE  Rule  387  would 
compel  members  that  were  not  depository 
participants  to  incur  the  expense  of  direct 
participation  See  letter  from  the  Trust  Company 
Bank  to  the  NYSE  IFebniary  11   1982)  and,  in 
response,  letter  from  the  .NYSE  to  the  Trust 
Company  Ba.ak  (M.Trrh  2,  1982). 

•In  the  typical  instttutional  trade,  there  are  at 
least  three  parties  involved  in  the  cdstomer-side 
settlement  process  the  investment  manager,  the 
custodian  bank,  and  the  nustomer-side  broker- 
dealer  After  exeru'ing  the  trade  for  the  investment 
manager,  the  broker  .iiust  confirm  the  terms  of  the 
trade  in  wnti.Tg  to  the  investment  manager.  See  17 
CFR  240  lOb-10.  If  the  confirmation  conforms  to  the 
in\estm(;nl  manager  s  records  of  the  ordered  trade. 
thf  invef'ment  manager  must  issue  instructions  \o 
the  custodian  bank  authorizing  the  receipi  or 
delivery  of  secunties  against  payment  to  or  by  the 
broker  (commonly  referred  lo  as    affirmation   )  In 
the  absence  of  apprripnate  instructions,  the 
custodian  bank  will  refuse  to  settle  the  trade  with 


Although  street-side  settlement  occurs 
routinely  five  days  after  execution  of  the 
trade  ('T-i^  5")  within  the  clearing 
agency  environment,  customer  side 
settlement,  particularly  for  institutional 
trades,  may  take  place  as  many  as  .35 
days  after  trade  date  'and  often  ocru.-s 
outside  clearing  corporations  and 
depositories  (  "ex-depositorj' "), 
Inasmuch  as  institutional  trades  involve 
several  parties  (the  investment  manager, 
custodian  bank,  and  broker)  *  who  must 
collecti\ely  accomplish  various 
settlement  tasks  in  a  short  time  frame, 
settlt^ment  may  be  plagued  by  delays  * 
and  errors  that  significantly  increase 
settlement-related  expenses  to  all 
parties, '"The  most  significant  expense 
is  the  cost  to  brokers  of  financi.ng 
customer  positions  until  setdement 
finally  occurs. 

The  Depository  Trust  Company 
("DTC").  a  securities  depository, 
operates  an  automated  settlement 
system  for  institutional  transactions  (the 
"ID  system")."  The  ID  system 
coordinates  among  brokers,  investment 
managers  and  custodian  banks 
participating  in  the  system  all  the  tasks 
that  must  be  accomplished  to  effect 
customer-side  settlement  [i.e., 
confirmation,  affirmation  and  book- 
entry  settlement).  In  cooperation  with 
DTC,  the  Midwest  Securities  Trust 
Company  ("MSTC")  and  the 
Philadelphia  Depository  Trust  Company 
("Philddep")  implemented  the  National 
InstilMtional  Delivery  System  ("MDS  ") 
and  the  Philadelphia  Institutional 
Delivery  System  ("PIDS"), 
respectively. "  NIDS  and  PIDS  provide 


the  broker.  This  refusal  to  complete  timely 
customer-side  settlement  histoncally  has  been 
referred  to  as  the  DK  problem. 

'See  12  CFR  220  4(c|(1982).  discussed  supn  note 
4, 

•Many  institutions  u«e  an  investment  manager  to 
manage  the  instilution  s  portfolio  and  a  bank  trust 
department  lo  maintain  custody  of  portfolio  assets 
and  funds.  The  investment  manager,  with 
investment  discretion  over  the  port/oho.  uses  the 
services  of  a  broker-dealer  to  execute  trades  in 
securities  transactions. 

*A  common  delay  results  from  use  of  the  mail  for 
the  deln-ery  of  confirmations  and  mstructions. 

'"Other  costs  incurred  include  DK  resolution 
costs  and  personnel  costs.  See  discussion  /nfro. 

"See  letter  from  Edward  J.  McGuire.  Secretary 
and  Counsel  the  Depository  Trust  Company  to 
Francis  Snodgrsss.  Associate  Dii^clor  Division  of 
Market  Regulation.  Securities  and  Exchange 
Commi.ssion.  (March  3,  19741  and  Exhibit  A  to  that 
letter  explaining  the  [D  system.  In  the  ID  system,  the 
average  monthly  volume  of  confirmations  processed 
through  the  system  rose  to  341,021  for  the  second 
quarter  of  1982,  up  18%  from  288,460  for  the 
comparable  1981  period.  At  the  same  time  the 
number  of  fully  participating  institutions  increased 
46*  lo  821  from  5p61 

"The  Commnsion  understands  that  the  Pacific 
Securities  Depository  Trust  Company  plans  to 
implement  an  u-isiiiutiorial  delivery  system  similar 
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facilities  for  the  confinnation, 
affirmation  and  automated  settlement  of 
institutional  trades  involving  Philadep 
or  MSTC  banks,  brokers  and  customers. 
In  addition,  NIDS  and  PIDS.  by 
participating  in  DTC's  ID  system,  extend 
confinnation  and  affirmation  services  to 
trades  involving  DTC  participants  on 
one  side  and  sole  participants  in  either 
MSTC  or  Philadep  on  the  other  side. 
Book-entry  settlement  of  these  trades  is 
possible  through  the  existing  automated 
depository  interfaces." 

DTC  has  recently  enhanced  the  ID 
system  to  permit  the  delivery  of 
institutional  trade  confirmations  to  as 
many  as  four  participafi.ng  parties 
interested  in  a  trade.  This  enhancement 
facilitates  the  settlement  of  institutional 
trades  whenever  a  custodian  bank 
participates  in  a  depository  indirectly 
through  a  correspondent  bank  that  is  a 
member  of  the  depository  (often  referred 
to  as  "piggybacking").  ID  confirmations 
can  now  be  sent  directly  to 
piggybacking  correspondent  banks,  and, 
as  a  result,  brokers  and  their  customers 
can  be  assured  that  the  party  that  must 
release  the  funds  or  securities  will 


(o  NIDS  and  PEDS  prior  to  the  effective  date  of  the 
proposed  ruJe  changes. 

"Although  DTC  acts  as  central  processor  for 
NIDS  and  PIDS.  trades  bcrween  two  MSTC  or  two 
Philadep  participants  settle  at  MSTC  or  Philadep. 
respectively.  Trades  involving  a  dual  participant  in 
MSTC  and  DTC  or  Philadep  and  DTC  may  be 
settled  at  the  depository  of  the  participant  s  choice. 
DTC  currently  charges  fees  to  broker  and  bank 
participants  for  institutional  delivery  system 
services.  Those  fees,  in  turn,  are  passed  through  by 
MSTC  and  Philadep  to  the  broker  and  bank 
participants  using  NIDS  and  PIDS  services.  See 
Securities  Exchange  Act  Release  No.  19012  (.August 
25. 1982).  47  FR  38660  (September  1.  1982)  and 
Securities  Exchanges  Act  Release  No.  19029 
(September  1.  1982).  47  FR  39775  (September  9. 
1982). 

DTC  recently  considered  amending  its  fees  for 
confirmations  and  affirmations  distributed  to 
investment  managers  through  the  institutional 
delivery  system,  to  impose  a  fee  on  mveslmeni 
managers.  In  light  of  critical  comment  from 
investment  managers,  DTC  determined  not  to 
assess  fees  to  investment  managers  directly,  but  to 
continue  to  recover  the  costs  for  those  additional 
services  through  charges  to  participating  banks  and 
brokers  acting  on  behalf  of  investment  managers. 
See  Securities  Exchange  Act  Release  No.  19012 
(August  25,  19821  47  FR  38660  (September  1.  1982). 
The  Commission  understands  that  DTC  has  asked 
the  ID  Task  Force,  which  includes  representatives 
from  the  brokerage,  banking  and  investment 
manager  communities,  to  consider  if  and  to  what 
extent  fees  should  be  assessed  investment 
managers  for  institutional  delivery  system 
confirmations  and  affirmations.  In  the  event  DTC 
determines  to  assess  such  fees,  the  Commission 
expects  DTC  will  file  a  proposed  rule  change  in 
accordance  with  the  Act.  at  which  time  the 
Commission  will  solicit  comment  on  and  consider 
the  appropnateness  of  charsjing  mvestment 
managers  direct  fees  for  instilutional  delivery 
system  services. 


obtain  timely  information  regarding  the 
trade.'* 

In  view  of  those  efficiencies  and 
economies  associated  with  ID 
processing,  following  its  review,  the 
joint  Committee  determined  that 
increased  use  of  automated  depository 
settlement  systems  would  enhance 
prompt  and  accurate  settlement  and 
would  reduce  the  number  of  DK's  and 
the  associated  costs. '* 

Description  of  Proposed  Rule  Changes 

Effective  January  1, 1983,  the  proposed 
rule  changes  would  prohibit  members 
from  accepting  COD/DVP  orders  from 
their  customers  unless  certain 
conditions  are  met.  Those  conditions 
include,  among  other  things,  that  the 
facilities  of  a  depository  be  used  for  the 
confirmation,  affirmation  and  book- 
entry  settlement  of  depository-eligible 
transactions.  Although  the  rules  do  not 
mandate  participation  in  a  registered 
securities  depository  and  do  not  require 
participation  in  any  particular  securities 
depository,  the  rules  are  intended  to 
effect  increased  use  of  depository 
institutional  delivery  systems.'* 

There  are,  however,  three  exceptions 
to  the  general  rule.  The  first  exception 
would  exclude  trades  effected  by 
members  of  an  exchange  or  the  NASD 
that  are  settled  outside  the  United 
States," 

The  second  exception  precludes 
application  of  the  general  rule  where 
neither  the  broker  nor  its  settlement 
agent  are  participants  in  a  registered 
securities  depository.  Similarly,  the  last 
exception  provides  that  the  general  rule 
is  inapplicable  if  neither  the  customer 
nor  its  settlement  agent  are  participants 
in  a  registered  securities  depository. 
Thus,  the  rules  do  not  require  such 
member  firms  or  investment  institutions 
not  presently  participants  in  a 


■'See  "ID  Confirmations  for  Interested  Parties," 
DTC  Newsletter  Supplement  (September  1981). 

'-'■  See  File  .No  SR-Amex-82-5.  pp.  2-3. 

"Currently,  some  active  depository  participants 
do  not  use  the  full-range  of  institutional  delivery 
serv'ices. 

"Trades  executed  outside  the  United  States  but 
settled  in  the  United  States  would  be  subject  to  the 
rule,  however,  as  would  trades  with  foreign 
customers  that  are  executed  and  settled  in  the 
United  Stales.  In  both  circumstances,  it  will  be 
necessary  for  brokers  and  agent  banks  to  forward 
confirmaiions  to  and  receive  affirmations  from 
foreign  customers  or  foreign  investment  managers. 

The  Commission  understands  that  several 
methods  are  currently  available  for  timely  delivery 
oi  confirmations  and  affirmations  between  foreign 
investment  managers  and  United  Stales  brokers  and 
custodian  banks.  Generally   these  include  a 
telecommunications  network  maintained  by  the 
agent  bank,  deliven,  of  standing  delivery/receive 
instructions  to  the  agent  bank,  and  the  use  of  telex 
communication  faciiilies  See    Overseas  Confirm 
Voiume  Continues  to  Rise.'   DTC  Newsletter 
Supplement  (May  1982) 


depository  to  incur  the  expense  of       "^ 
participaUon. 

In  addition,  although  the  proposed 
rule  changes  would  require  the 
settlement  of  applicable  securities 
transactions  at  depositories,  they  would 
not  require  securities  to  remain  on 
deposit  after  settlement.  This  appears  to 
be  consistent  with  state  laws  that 
require  certain  institutional  investors  to 
maintain  assets  within  the  state.  '* 
While  such  institutions  would  be 
required  to  effect  a  deposit  of  securities 
by  the  settlement  date,  such  a  deposit 
should  be  possible  through  the  network 
of  regional  depository  input  stations 
affiliated  with  the  registered  securities 
depositories. "This  newtwork  should 
permit  institutional  investors  to  settle 
trades  through  a  depository  facility 
efficiently  without  abridging  state  laws 
that  require  these  entities  to  safe-keep 
their  securities  within  a  particular  state. 

Discussion 

1.  Applicable  Legal  Standards 

Under  Section  19(b)(2)  of  the  Act,  the 
Commission  must  approve  a  proposed 
rule  change  filed  by  a  self-regulatory 
organization  if  it  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
thereunder  applicable  to  the  self- 
regulatory  organization.  Several 
statutory  requirements  relevant  to  this 
determination  were  cited  by  the  self- 
regulatory  organizations  that  filed  the 
proposed  rule  changes:  Sections 
17A(a)(l)  and  (2),  17A(e),  15A(b)(6),  and 
6(b)(5)  of  the  Act.  The  Commission  also 
considers  relevant  the  followring 
sections  of  the  Act:  17A(a)(3)(F), 
15A(b)(9),  and  6(b)(8).  As  discussed 
below,  the  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  Act,  and  in  particular,  the 
sections  of  the  Act  specified  above. 

2.  Section  17A:  National  System  for 
Clearance  and  Settlement  of  Securities 
Transactions 

Section  17A(a)(2)  directs  the 
Commission  to  facilitate  the 
establishment  of  a  national  system  for 
the  prompt  and  accurate  clearance  and 
settlement  of  transactions  in  securities 
in  accordance  with  several  statutory 
objectives  and  Congressional  findings. 
These  objectives  and  findings  include 
linking  all  clearance  and  settlement 
facilities  and  developing  uniform 
standards  and  procedures  for  clearance 


"See,  eg.zN].  REV.  STAT.  {  17  24-12  (1978)  and 
¥\A  STAT.  A.NN.  H  35-628.271  (1978), 

"See,  e.g..  Securities  Exchange  Act  Release  No. 
18968  (August  16, 1982)  47  FR  36741  (August  23. 
1982). 
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and  settlement  facilitating  the  prompt 
and  accurate  cleamace  and  settlement 
of  securities  transactions,  employing 
new  data  processing  and 
communications  technmiques  that 
promote  more  efficient,  effective  and 
safe  clearance  and  settlement  of 
securities  transactions,  reducing  the 
physical  movement  of  securities 
certificates,  and  promoting  the 
safeguarding  of  funds  and  securities  in 
the  control  of  a  clearing  agency  or  for 
which  a  clearing  agency  has  custody. 

With  respect  to  the  first  objective. 
Congress  determined  that  the 
implementation  of  linJced  systems  and 
uniform  standards  would  reduce 
unnecessary  costs  and  increase  the 
protection  of  investors  and  persons 
facilitating  transactions  by  and  acting 
on  belhalf  of  investors.  The  institutional 
delivery  systems  ***  developed  by  the 
registered  securities  depositories 
provide  uniform  procedures  for  the 
confirmation  and  affirmation  of 
institutional  trades.  In  addition,  those 
depositories,  through  interface 
agreements,  have  established 
complementary  procedures  that  permit 
book-entry  settlement  among 
participants  in  different  depositories. 
Thus,  the  institutional  delivery  systems, 
in  conjunction  with  depository 
interfaces,  facilitate  communications 
about  and  settlement  of  institutional 
trades  without  regard  to  the  parties' 
geographic  location  or  choice  of 
depository,  thereby  promoting  one 
account  settlement.'"  By  requiring 
increased  use  of  institutional  delivery 
systems  by  brokers,  custodian  banks 
and  customers,  the  proposed  rule 
changes  promote  uniformity  in  clearance 
and  settlement  procedures  for  customer- 
side  processing  of  institutional  trades. 

Requiring  increased  use  of  these 
systems,  together  with  the  use  of 
depository  interfaces,  should  also 
reduce  unnecessary  costs  associated 
with  the  customer-side  settlement  of 
institutional  trades,  in  furtherance  of  the 
goals  of  Section  17A.  As  noted  above, 
delayed  or  lost  affirmations  and 
settlement  instructions  frequently  cause 
DK'«  and  delays  in  settlement  as  well  as 
associated  capital  "and  financing 


"See  discussion  in  text  at  notes  12-15,  supra 
"  One  account  settlement  enables  a  party  to  a 
trude  to  settle  all  its  trades,  regardless  of  the 
geoKraphic  location  of  the  execution,  recordation 
and  comparison  of  the  trade,  ttirough  one  clearing 
corporation  and  one  depository.  This  reduces 
unnecessary  costs,  including  fees  for  participation 
in  and  use  of  more  than  one  depository  facility. 

"See.  e^..  17  CFR  i  240.15c3-l  (c)(2)(ix),  (0(5)(iv) 
(1982)  as  amended  by  Securities  Exchange  Act 
Release  No.  18737  (May  13, 1982]  47  FR  21759  (May 
20.  1982). 


charges.  As  a  result,  the  parties  to  an 
institutional  trade  incur  increased 
aggregate  processing  costs,  the  most 
significant  of  which  is  the  cost  to 
brokers  of  financing  the  value  of  and 
interest  on  the  customer's  position.  The 
Joint  Committee  estimated  that  these 
financing  costs  may  exceed  $100  million 
a  year.  In  addition,  all  parties  involved 
in  the  trade  incur  unnecessary 
communication  and  administrative  costs 
associated  with  the  clerical  tasks 
regarding,  and  redelivery  of,  the  lost  or 
delayed  documents. 

During  the  'Taperwork  Crisis"  in  the 
late  19fi0'8,  the  absence  of  automated 
facilities  for  processing  securities 
transactions,  and  the  flood  of  "pieces  of 
paper  of  all  types  which  had  to  be 
received,  processed,  recorded  and 
delivered,  all  within  a  short  time 
span,"  "among  other  things,  caused 
severe  operationa!  problems  for  many 
firms  and  led  to  the  demise  of  many 
broker-dealers."  In  the  aftermath  of  the 
Paperwork  Crisis,  broker-dealers  and 
others  made  significant  investments  in 
computer  and  communications  systems 
to  revolutionize  the  street-side 
settlement  process. 

At  the  present  time,  however,  brokers, 
investment  managers  and  custodian 
banks  involved  in  institutional 
tr.ansactions  contend  with  substantial 
quantities  of  paper  that  must  be  handled 
swiftly  to  effect  timely  customer-side 
settlement.  Therefore,  by  expanding  the 
use  of  automated  facilities  to  replace  the 
Iribor-intensive  settlement  tasks  for 
institutional  trades,  the  proposed  rule 
changes  being  approved  today  will  carry 
the  revolution  m  street-side  processing 
more  effectively  than  in  the  past  to  the 
customer-side  settlement  process.  These 
results  should  greatly  limit  the 
likelihood  of  a  paperwork  crisis  in 
processing  institutional  trades  during 
the  continued  high  volume  periods 
anticipated  in  the  future. 
Correspondingly,  the  attendant  errors 
and  unnecessary  costs  currently 
experienced  by  many  industry 
participants  should  be  reduced-  Thus,  by 
extending  the  use  of  new  data 
processing  and  communication 
techniques  that  should  promote  efficient 
effective  and  safe  clearance  and 
settlement  of  securities  transactions,  the 


proposed  rule  changes  specifically  foster 
Congressional  objectives." 

The  proposed  rule  changes  are  also 
consistent  with  the  statutory  direclne  to 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions,  including  the  transfer  of 
record  ownership  and  the  safeguarding 
of  securities  and  related  funds.  ^ 
Congress  determined  that  safety  and 
accuracy  in  securities  processing 
protects  investors  and  persons 
facilitating  transactions  by  and  acting 
on  behalf  of  investors.  By  requiring  most 
institutional  trades  to  be  cleared  and 
settled  within  an  automated,  regulated 
depository  environment,'"  the  proposed 
rule  changes  facilitate  accurate  and 
efficient  clearance  and  settlement  of 
securities  transactions.  Accomplishing 
the  various  settlement  tasks 
electronically  within  a  time  frame  that 
parallels  street-side  settlement  "should 
reduce  the  opportunity  for  error. 

Finally,  by  mandating  settlement  of 
monetary  and  securities  delivery 
obligations  through  depository  facilities, 
the  proposed  rule  changes  promote  the 
safeguarding  of  funds  and  securities, 
consistent  with  Section  17A(aK3)(F]  of 
the  Act.  Use  of  interfaces  will 
necessarily  increase  as  caw'ent 
depository  participants^re  required  to 
m^ake  more  extensive  use  of  depository 
facilities  for  book-entry  settlement  of 
trades  for  customers  whose  agents  are 
located  in  different  regions  of  the 
country.  Since  interfaces  enable  one 
account  settlem.cnt,  the  proposed  rule 
changes  should  extend  the  cost  savings 
and  safeguards  inherent  in  one  account 
settlement  to  customer-side  processing 
of  institutional  transactions.  In  addition, 
the  proposed  rule  changes,  by  reducing 
customer-side  DK's  and  promoting 
prompt  customer-side  settlement  should 
reduce  the  number  of  stock  and  cash 
loans  brokers  require  to  satisfy  street- 
side  obligations  incurred  in  the  ordinary 
course  of  their  business. 


"Securities  and  Exchange  Commisision.  Study  of 
Unsafe  and  Unsound  Practices  of  Brokers  and 
Dialers.  H.R,  Doc,  No.  231.  92nd  Cong.,  Ist  Si-ss  28 
(1971), 

"See  Id  at  9-10.  During  the  Paperwork  Cn.iis  i!.p 
increased  number  of  DK's  on  the  street-side  of 
transacbons  led  to  many  fail-to-deliver  contracts. 
Due  to  those  fails,  in  many  instances  brokers  were 
unable  to  effect  timely  settlement  with  their 
customers. 


"See  Section  17A(a)(l)fB). 

"See  Section  17A(ai(l)(A). 

"Although  the  proposed  rules  provide  exception* 
v^  Ken  LerUin  of  Ihe  purlieb  are  nut  depository 
parIiL.:pantk  the  Cuminiksion  understands  thai 
br.ikers  and  cusloaian  t>aiili.t  currently  resi>onsible 
fur  most  institutional  transactions  in  depository- 
ei;Sible  securities  are  depository  partiripdnts, 

'*  The  institutional  delivery  systems  require  thai 
u'A  basic  pre-settlement  tasks  be  cumpieted  b>  T  -t  3 
ir:  order  for  setUement  to  occur,  as  S(,heduled.  on 
T  .  5  These  systems  8r«  designed  to  acLommoddte 
rr.inor  corrections  and  ad|U8tments  until  T  +4. 
Currently,  however,  the  abaence  of  such  an 
opportunity  for  trade  correction  where  custumer- 
Bide  settlement  takes  place  ex-depusitory  lend*  to 
preclude  timely  settlement 
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3.  Sections  6  and  15A:  The  National 
Securities  Exchanges  and  the  NASD 

In  their  filings,  the  self-regulatory 
organizations  indicated  their  behef  that 
the  proposed  ruJe  changes  are  consistent 
with  Sections  6  and  15A  of  the  Act 
because  they  benefit  all  parties  to  an 
institutional  trade  by  facilitating  the 
flow  of  essential  information  among 
interested  parties.  Also,  pursuant  to 
Sections  6  and  15A,  the  rules  of  the 
national  securities  exchanges  and  the 
NASD,  respectively,  should,  among 
other  things,  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  and 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities. 

The  Commission  notes  that  the 
proposed  rule  changes,  by  requiring 
automated  confirmations,  affirmations 
and  settlement  by  certain  members  and 
their  customers,  would  increase  the 
quantity  and  acc\iracy  of  trade 
information  regarding  customer-side 
settlement  available  to  participants  and 
self-regulatory  organizations  through  the 
institutional  delivery  systems." 

In  addition,  when  the  proposed  ruJe 
changes  are  implemented,  settlement 
reports  can  be  generated  from  this 
information  for  use  by  the  national 
securities  exchanges  and  the  NASD  in 
connection  with  their  surveillance  and 
enforcement  activities.  **■  Specifically, 
these  reports  can  be  used  to  identify 
potential  operational  problems  at 
particular  firms  and  to  assess  the 
capacity  of  the  regulated  community,  as 
a  whole,  to  process  institutional  trade^. 

The  NASD  further  indicated  that  its 
proposed  rule  change  is  consistent  with 
Section  15A  in  that  it  will  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  "by 
streamlining  the  settlement  process  for 
COD  transactions  and  reducing  the 
number  of  problem  trades  of  this 
type."  "  In  this  connection,  the 


"Currept:;,   cooperation  and  coordination  is  very 
good  among  :^.e  nauondl  secunties  exchanges,  the 
N.^SD.  the  deposiiones  and  the  clearing 
carporalions  For  instance,  trade  data  for 
companson  purposes  is  systematically  and 
routinely  forwarded  by  brokers  to  the  exchanges 
and  clearing  agencies  and.  where  applicable,  by  the 
exchanges  and  the  NASD  directly  to  the  clearing 
agencies.  See.  e.g..  Securities  Exchange  Act  Release 
No.  18860  (July  14. 1982).  47  FR  32874  (July  28. 1982) 
(Automated  Bond  Settlement  Program):  and 
Securities  Exchange  Act  Release  No.  1909S  (October 
4.  1982).  47  FR  46006  (October  14.  1962)  (Trade 
Acceptance  and  Reconciliation  Service). 

"The  Commission  understands  that  DTC  as 
central  processor  for  the  institutional  delivery 
systemi.  will  be  generating  such  reports  to  the  self- 
regulatory  organizations  routinely. 

"See  File  No.  SR-NASD  82-13. 


Commission  notes  that  increased 
member  ability  to  handle  sustained  high 
volume  trading,  as  facilitated  by  the 
proposed  rule  changes,  would  be 
consistent  with  this  Section  of  the  Act. 

Sections  15A(b)(9)  and  6(b)(8):  Burden 
on  Competition  and  General  Business 
Impact 

The  proposed  rule  changes  of  the 
national  securities  exchanges  '^  and  the 
NASD  ^^  may  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  The  legislative 
history  of  the  Act  indicates  that  the 
Commission,  in  administering  its 
competition  policy  responsibihties,  must 
balance  any  adverse  competitive  effects 
of  proposed  rule  changes  against  the 
purposes  of  the  Act  that  are  furthered  by 
the  proposed  rule  changes  in 
determining  whether  to  approve  those 
rule  changes.'* 

In  their  filings,  the  self-regulatory 
organizations  stated  their  belief  that  the 
proposed  rule  changes  would  not  impose 
a  burden  on  competition.  Before  making 
a  finding  with  regard  to  competitive 
effect,  however,  the  Commission 
beheves  that  it  is  useful  to  examine  the 
potential  costs  to  brokers,  custodian 
banks  and  investment  managers 
resulting  from  the  proposed  rule 
changes.  In  addition,  the  Commission 
believes  that  it  is  appropriate  to 
consider  the  impact  of  the  proposed  rule 
changes  on  competition  among 
depositories  for  depository  services, 
competition  among  various  entities  in 
providipg  custodial  services  and 
competition  among  broker-dealers  for 
institutional  accounts. 

The  Commission  believes  that  the 
aggregate  benefits  to  brokers, 
investment  managers  and  custodian 
banks  from  mandatory  use  of  depository 
facilities  greatly  overshadow  the 
aggregate  costs  to  these  parties  of 
compliance  with  the  proposed  rule 
changes.  Nevertheless,  the  Commission 
recognizes  that  nondepository 
participants  as  well  as  depository 
participants  that  are  non-ID  users,  have 
incurred  and  may  continue  to  incur 
expenses  in  connection  with  their 
compliance  efforts.  For  instance,  such 
parties  must  adapt  their  current 
operations  to  the  systems  through  which 
they  will  be  processing  the  settlement 
activity  of  COD/DVP  securities 
transactions.  In  particular,  brokers  must 


identify  those  accounts  which  are 
subject  to  the  rule  [i.e..  COD/DVP 
accounts  that  can  settle  through  a 
depository)  and  devise  internal 
procedures  to  capture  and  convey  to  the 
depository  certain  additional  data,  such 
as  the  identity  of  the  institution,  agent 
bank  and  any  interested  parties  that  are 
to  receive  confirmations  or  other  reports 
generated  by  the  institutional  delivery 
systems.  Custodian  banks  for 
nondispository  participant  investment 
managers  would  also  incur  certain 
additional  expenses  as  a  result  of  the 
proposed  rule  changes,  primarily  in 
connection  with  the  distribution  of 
confirmations. 

The  Commission  notes,  however,  that 
these  costs  will  vary  among  banks, 
brokers  and  investment  managers  in 
light  of  the  volume  of  institutional  trade 
activity  and  the  alternative  means  of 
compliance  available  to  each  party  to 
the  trade.  For  instance,  some  investment 
managers  may  choose  not  to  participate 
directly  in  a  depository,  but  rather  to 
rely  on  a  depository  participant 
custodian  bank  that  has  the  capacity  to 
communicate  and  forward  through  its 
own  facilities  (such  as  automated 
communications  systems  or  efficient 
manual  systems)  confirmations    nd 
affirmations  to  the  appropriate  parties. 
Under  these  circumstances,  the 
investment  manager  would  avoid  the 
costs  associated  with  direct  depository 
participation.**  With  regard  to  a  non- 
depository  broker,  as  an  alternative  to 
direct  depository  participation,  such  a 
broker  may  choose  to  establish  a 
correspondent  relationship  with  another 
participating  broker-dealer.**  A 
participating  broker,  on  the  other  hand, 
may  avoid  the  expense  of  installing  and 


"See  Section  6(b)(8)  of  the  Act, 

"See  Section  15A(b|(9|  of  the  Act. 

"See  Report  of  the  Senate  Comm.  on  Banking, 
Housing  and  Urban  Affairs  to  Accompany  S.  249,  S. 
Rep.  No.  75.  94th  Cong.,  1st  Sess,  1*-14  (1975); 
Conference  Report  to  Accompany  S.  249.  H.R.  Rep. 
No.  229.  94th  Cong,.  Isl  Sess.  94-95  (1975). 


"  Some  non-depository  participant  investment 
managers,  however,  may  choose  to  use  a  non- 
depository  participant  custodian  bank,  thereby 
incurring  no  additional  expense  as  a  result  of  the 
proposed  rule  changes.  The  Commission,  suspects, 
however,  that  the  number  of  investment  managers 
that  will  choose  not  to  become  a  direct  or  indirect 
depository  participant  will  be  limited  since  the 
benefits  derived  from  predictable  and  timely 
customer-side  settlement  should  outweigh  the 
expense  associated  with  depository  usage, 

"Conceivably,  some  member  organizations  that 
are  not  currently  depository  participants  may  be 
deterred  from  Joining  a  depository,  after  January  1, 
1983,  unless  they  are  able  to  comply  with  the 
proposed  rule  changes.  It  is  likely  that  any  such 
organizations  would  defer  direct  participation  until 
their  personnel  and  operations  can  routinely 
accomplish  customer-side  settlement  of  transactions 
subject  to  the  rule  changes  through  depository 
facilities.  Because  such  participants  can  comply 
with  the  rule  In  the  interim  by  using  a  correspondent 
clearing  member,  and  l>ecause  the  number  of  such 
participants  Is  very  limited,  the  Commission 
l>elieve*  that  the  value  of  uniform  compliance  and 
efficient  processing  by  clearing  brokers  outweighs 
unspecified  incremental  entry  costs  for  prospective 
direct  depository  participants. 


JM! 
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operating  a  computer  system  by 
submitting  trade  data  to  a  depository  on 
paper  [i.e.,  "hard  copy"),  assuming  this 
IS  cost-effective  in  Hght  of  the  volume  of 
trades  to  be  settled  through  a 
dppository.  Similarly,  custodian  hnnks 
may  obtain  standing  instructions  to 
affirm  trades  on  behalf  of  a  non- 
depository  participant  investment 
manager,  thereby  reducing  such  banks' 
expenses  in  complying  with  the 
[iroposed  rule  changes. 

in  light  of  the  flexibility  afforded 
brokers,  banks  and  investment 
managers  in  effecting  compliance  with 
the  proposed  rule  changes,  the 
Commission  believes  that  the  proposed 
rule  changes  do  not  impose  any 
unwarranted  or  excessive  costs  on  the 
parties  to  such  trades  and  that  the 
benefits  derived  from  widespread, 
uniform  and  safe  automdted  processing 
of  institutional  trades  far  outweigh  the 
compliance-related  expenses.  These 
expenses  are,  for  the  most  part,  one  time 
implementation  or  start-up  costs.  The 
lienefits,  however,  should  be  realized 
continuously  over  time.  For  instance, 
brokers  should  experience,  after  the 
initial  expense  of  developing  compliance 
systems,  reduced  aggregate  expenses  in 
connection  with  processing  institutional 
trades.^' The  Commission  anticipates 
that  this  may  translate  into,  among  other 
things,  reduced  commission  charges  to 
institutional  investors. 

The  incremental  expenses  associated 
with  depository  participation  consistent 
with  the  proposed  rule  changes  may  be 
sizeable  in  the  aggregate,  when  viewed 
in  isolation.  The  Commission  believes, 
however,  that  these  added  expenses  are 
likely  to  be  insignificant  in  the 
aggregate,  when  viewed  in  light  of  the 
resultant  aggregate  cost  savings.  Indeed, 
most  of  the  major  financial  institutions 
affected  by  the  proposed  rule  changes 
have  already  incurred  the  expenses  in 
anticipation  of  the  benefits. 

With  regard  to  competition  among 
depositories,  the  Commission  believes 
that  the  proposed  rule  changes  will  not 
impose  a  competitive  burden  on  the 
provision  of  traditional  depository 
services.  The  proposed  rule  changes 
would  appear  to  increase  the  use  of 
c  ertain  depository  services  as  well  as 
the  revenues  generated  by  those 
services,  without  mandating  the  use  of  a 
particular  depository  Moreover,  through 
the  recently  developed  depository 
interfaces,  book-entry  settlement — the 
primary  service  affected  by  the 
proposed  rule  changes — would  continue 
to  take  place  at  the  depository  chosen 
by  each  party  involved  in  each  trade.  No 


registered  depository  appears  to  be 
adversely  affected  by  the  proposed  rule 
changes  since  all  depositories  will 
participate  in  the  linked  national  system 
through  existing  depository  interfaces.''* 

With  regard  to  the  sale  of  custodial 
services,  depositories  complete  to  some 
extent  with  custodian  banks  and 
brokers.  By  requiring  settlement  to  occur 
through  the  facilities  of  a  depository,  the 
proposed  rule  changes  may  favor 
increased  direct  use  of  depository 
facilities.  Any  arguable  adverse 
competitive  effect  on  non-depository 
custodians,  however,  would  appear  to 
be  mitigated  by  the  absence  of  a 
requirem.ent  in  the  proposed  rule 
changes  that  secunl.es  be  maintained  in 
a  depository  account  after  settlement.  In 
addition,  under  the  proposed  rules, 
custodians  that  wish  to  perform  a  full- 
service  role  for  their  institutional 
customers  can  operate  automated 
communications  systems  adequate  to 
assure  timely  confirmation,  affirmation 
and  settlement  through  the  institutional 
delivery  systems.  Moreover,  the 
proposed  rule  changes  do  not  mandate 
only  direct  participation  in  depositories 
by  custodian  banks  that  previously  did 
not  use  depository  facilities.  The 
Commission  finds,  therefore,  that  the 
proposed  rule  changes  will  not  impose 
any  inappropriate  burden  on 
competition  in  the  sale  of  custodial 
services.^' 


"As  noted  above,  the  aggregate  financing  cost 
savings  may  exceed  $100  million  annually 


''Decisions  regarding  the  location  of  trade 
execution  and  depository  participation  may  depend 
in  part,  on  applies t)le  fees  imposed  tiy  interfacing 
depositories.  In  the  context  of  interfaces  among  the 
clearing  corporations,  the  Commission  has  indicated 
that  the  imposition  of  fees,  directly  or  indirectly,  or 
movemements  of  securities  through  clearing 
corporation  interfaces  ("interface  fees")  frustrate 
the  administrative  and  economic  benefits  of 
interfacing'and  can  represent  an  inappropriate 
burden  on  competition.  See,  eg,  Securities 
Exchanpe  Act  Release  Nos.  13163  (January  13. 1977) 
at  79-96  17343  (November  26.  1980)  at  40-50;  18823 
dune  21.  19B2)  at  note  7.  The  Commission  has 
considered  interface  fees  among  clearing 
corporations  inappropriate  primarily  because,  if  set 
at  high  enough  levels,  they  may  discourage  the  use 
of  interfaces  and  can  even  influence  the  wilUngness 
of  brokers  to  transait  w.th  other  brokpr-dealers  that 
are  not  members  of  ihe  same  clearing  corporation. 
The  Commission  has  not  resolved  finally  vv'hether 
interface  fees  among  securities  depositories  are 
inappropriate  under  all  cirrurr.s'ances  The 
depositories  have  filed  with  the  Commissiun 
proposed  rule  changes  that  raise  these  issues,  the 
resolution  of  which  the  Commission  plans  to 
consider  in  acting  on  those  rule  changes. 

"The  Commission  notes  thai  as  a  result  of  the 
proposed  rule  changes,  there  may  be  .significantly 
more  competition  for  custodial  services  among 
custodian  banks  that  provide  such  ser\  les  to 
"piggyback"  correspondent  banks.  Many  smaller 
agent  banks  may  find  that  in  the  future  it  will  prove 
more  cost-effective  to  maintain  custodial  accounts 
at  larger  custodian  banks  than  to  incur  Ihe  various 
eKpenses  attendant  to  direct  participalion 


Finally,  the  Commission  must 
consider  the  competitive  and  busmess 
impact  on  investment  managers  that 
need  to  modify  their  systems  and 
procedures  to  comply  with  the  rules. 
Since  the  proposed  rule  changes  would 
eiuourage  more  efficnent,  reliable  and 
cost-effective  settlemen!  for  all  parties 
involved  in  an  institutional  trade,  many 
investment  managers  have  already 
adjusted  their  systems.  When  the 
proposed  rule  changes  are  implemented, 
those  adjustments  should  reduce  their 
aggregate  processing  costs.  In  addition, 
although  investment  managers,  by 
affirming  orders  executed  by  brokers, 
play  an  essential  role  in  timely 
depository  settlement  of  institutional 
trades,  the  investment  managers  need 
not  participate  directly  in  a  depository 
to  affirm  trades  and,  indeed,  may  affirm 
and  settle  COD/DVP  trades  through  the 
facilities  of  participating  custodian 
banks  consistent  with  the  proposed  rule 
changes.*" The  Commission  therefore 
finds  that  the  proposd  rule  changes  will 
not  impose  any  inappropriate  burden  on 
competition  among  investment 
managers  and  that  widespead,  uniform 
use  of  automated  depository  facilities  is 
important  to  the  financial  community's 
ability  to  complete  institutional 
transactions  in  a  financially  responsible 
and  efficient  manner,  particularly  during 
sustained  high  volume  trading. 

Preparedness  of  the  Industry  for 
Implementation 

As  indicated,  some  industry 
participants  requested  a  delay  in  the 
effective  date  of  the  proposed  rule 
changs  to  provide  the  industry  with  yet 
additional  time  in  which  to  prepare  for 
compliance  with  the  proposed  rules. 
There  has  been  and  continues  to  be  a 
tremendous  industry  effort  by  brokers, 
custodian  bandk  and  investment 
managers  to  adapt  or  modify  their 
internal  systems  and  procedures  to 
accommodate  the  institutional  delivery 
systems,  use  of  which  will  be  required 
by  the  proposed  rule  changes.  As 


*°Thus.  some  investment  managers  may  choose. 
at  least  at  the  outset  not  to  join  a  depository 
directly  Many  of  these  institutions  will  nevertheless 
be  able  to  effect  settlement  IhroUf^h  a  depository 
facility,  consistent  with  the  proposed  rules.  This  will 
be  true  if  these  institutions'  Itttlement  agents  are 
direct  or  indirect  depository  participants  and  if 
these  institutions,  either  through  automated 
communications  system,*  or  siandmg  instructions, 
are  able  to  afTirni  trade  dnta  consistent  with 
institutional  delivery  system  requirements 
Moreover,  the  Commission  anticipates  that 
industry-wide  acceptance  of  an  automated  five-day 
settlement  limf-  frame  may  encourage  non- 
depository  participatinj!  investment  managers  to  use 
that  time  frame  for  seltlemeni  even  through  they 
process  trades  through  non-depository  settlement 
agents. 
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discussed  below,  the  Commission 
believes  that  the  industry  should  be 
adequately  prepared  to  comply  with  the 
effective  date  of  the  proposed  rule 
changes  in  January  1983. 

To  enable  phased  and  timely  industry 
preparation  for  the  implementation, 
several  organizations  have  sponsored 
and  continue  to  sponsor  educational 
programs.*'  These  programs  presented 
recommendations  for  assuring 
compliance,  in  an  effort  to  educate 
bankers,  brokers,  investment  managers 
and  others  affected  by  the  proposed  rule 
changes  as  to  the  rules'  operation.  In 
addition,  the  ID  Implementation 
Committee  "  is  sponsoring  a  series  of 
training  seminars  designed  to  help 
potential  users  phase  into  the  ID  system. 

The  Commission  recognizes  that 
preparation  for  compliance  with  the 
proposed  rule  changes  entails  significant 
time  and  attention  by  some  brokers- 
dealers,  banks,  and  investment 
managers  [particularly  since  many 
changes  must  be  accomplished  in  a 
short  amount  of  time).  The  Commission 
believes,  however,  that  signiTicant 
strides  to  ensure  compliance  have  been 
made  to  date,  through  excellent 
cooperative  efforts  involving  the  seif- 
regulatory  organizations  and 
representatives  of  the  banking, 
securities  and  investment  management 
industries.  The  proposed  rule  changps 
have  been  the  subject  of  debate  for  a* 
least  two  years:  they  have  been  filed 
with  the  Commission  over  the  course  of 

1982  and  during  this  time  were  subject 
to  careful  consideration  by  the  staff  and 
affected  parties.  Moreover,  based  upon 
industry  efforts  and  the  self-regulatory 
organizations'  representations  that  their 
members  will  be  capable  of  copliance 
on  January  1,  1983,  the  Commission 
believes  that  the  target  date  of  January 

1983  is  an  important  and  realistic  gOcil. 

Compliance  and  Enforcement 

Because  approval  of  the  proposed  rule 
changes  will  require  several  sectors  of 
the  securities  processing  community  to 
continue  'hmr  preparedness  efforts,  the 
Comnnission  anticipates  that  pressure 
may  be  everted  on  one  or  more  of  the 
self-regulatory  organizations  to 
disregard  non-compliance  with  the  rule 
changes.  The  Commission  is  concerned. 
however,  that  uneven  enforcement  of 


the  rules  may  adversely  affect  the 
competitive  position  of  complying 
depository  participants." The 
Commission  expects,  therefore,  that  the 
self-regulatory  organizations  will  engage 
in  uniform  surveillance  and  enforcement 
(if  the  rult'S  to  preclude  any  inequitable 
effect.  Nonetheless,  the  Commission 
hopes  that  the  self-regulatory 
organizations  will  be  sensitive  to  any 
[fgitimate  initial  delays  that  attend 
resp(5nsible  and  good  faith  efforts  to 
make  needed  systems  changes. 

Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  the  proposed  rule 
rhangtjs  are  consistent  with  the  Act  and 
the  rules  thereunder  applicable  to  the 
national  securities  exchanges  and  the 
NASD.  The  Commission  also  finds  that 
the  proposed  rule  changes  will  not 
impose  a  burden  on  competition  that  is 
not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 
In  performing  its  customary  oversight 
responsibilities,  the  Commission  will 
continue  to  observe  customer-side 
settlement  performance  through  the 
facilities  of  registered  securities 
depositories  with  a  veiw  to  determining 
whether  the  rules  of  the  national 
securities  exchanges  and  the  NASD  are 
being  complied  with  and  enforced.  If  it 
should  appear  that  the  rules  are  not 
being  observed  and  cannot  he  enforced 
effectively  in  the  future,  the  Commission 
can  revisit  the  matter. 

The  Commission  also  finds  good 
cause  for  approving  the  proposed  rule 
changPS  of  the  Pacific  Stock  Exchange. 
Inc.,  and  the  Philadelphia  Stock 
Exchange.  Inc.,  prior  to  the  thirtieth  day 
following  publication  of  the  notices  of 
filing.  Accelerated  approval  of  these 
proposed  rule  changes  would  promote. 
among  other  things,  uniformity  in  the 
industry,  by  enabling  the  rules  of  all  the 
proposing  exchanges  and  the  NASD  to 
sjain  effect  simultaneously  Moreover, 
public  comment  on  the  substance  of  the 
industry  Initiatives  has  been  solicited 
repeatedly  in  connection  with  identical 
proposed  rule  changes  of  the  other  self- 
regulatory  organizations,  and.  as  noted. 


'■  For  example,  the  SIA  spon.sored  a  lopical  forum 
on  Ihe  amendment  to  .NYSE  Rule  .187  in  |une  1982, 
which  was  attended  by  over  ,500  persons  from 
vdrious  sectors  of  tfie  financial  communi'y 

"The  ID  Implementation  CommiHee  consLsts  of 
members  of  the  banking,  brokerage  and  invpstment 
manflRer  communities,  hn  addition,  the  .New  York 
Stock  Exchange,  (he  Amencan  Bankers  Awociation. 
the  Investment  Company  Institute  the  Life  Office 
Management  Association  and  certain  represtntalive 
of  DTC  are  all  active  participants  in  Ihe  (^ummittee. 


"For  example,  should  one  broker  choose  nol  to 
comply  with  the  rules,  that  broker  may  expenence 
an  advantage  over  other  brokers  if  institutional 
customere  obtain  COD/DVP  privileges  from  the 
non-complyina  broker  This  potential  competitive 
advantage,  however,  could  anse  only  if  a 
substanlial  ittslitutional  broker  fails  to  comply  wilh 
the  rules,  and  the  marketplace  self-regulatory 
organizi:tions  fail  to  enforce  compliance  vigorously 
and  uniformly   In  addi'ion   the  potential  advantage 
could  be  meaningful  from  a  competitive  standpoint 
only  if  investment  managers  and  broker*  generally 
demonstrated  a  preference  for  Ihe  inefficient  and 
'  oatly  methods  of  processing  setunties  transactions 
that  the  proposed  rule  changes  were  designed  to 
avoid. 


no  comments  on  the  merits  of  the 
proposals  have  been  received.  Further 
public  comment  thus  seems 
unnecessary. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2J  of  the  Act,  that  the 
above-mentioned  proposed  rule  changes 
be,  and  they  hereby  are,  approved. 

By  the  Commission. 
George  A.  Fitzsiminons, 

Si'crptary. 

|FR  Doc,  K-313.S4  Filed  11-15-82.  8-45  am| 
BILUNG  CODE  MIO-Ot-M 


I  Release  No.  19226;  File  No.  SR-NYSE-82- 

18] 

Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Ctiange  by  the  New 
York  Stock  Exchange,  Inc. 

November  8.  1982. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
•Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  1,  1982, 
the  New  York  Stock  Exchange  ("NYSE") 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  herein.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

The  proposed  rule  change  would 
increase  by  approximately  8%  the 
NYSE's  monthly  charges  for  the  NYSE 
bond  ticker,  the  NYSE  bond  ticker 
display,  delayed  prices  service,  and 
magnetic  tape  services.  The  new  rates 
will  be  effective  January  1, 1983.  In  its 
filing,  the  NYSE  states  that  the  purpose 
of  the  proposed  rule  change  is  to  recover 
a  portion  of  the  increased  operating 
expenses  associated  with  providing  the 
affected  services.  The  proposed  fees  will 
apply  equally  to  all  members,  non- 
members,  broker-dealers  and  others 
who  subscribe  to  those  services.  The 
NYSE  states  that  the  statutory  basis  for 
the  proposed  rule  change  is  section 
H(b)(5)  of  the  Act  which  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among 
participants. 

The  foregoing  change  has  become 
effective,  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  under  the  Act.  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  futherance  of 
the  purposes  of  the  Act. 
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Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  tiie  submission 
within  21  days  after  the  date  of 
publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Com.niission. 
450  5th  Street,  NW.,  Washington.  D.C. 
20549.  Reference  should  be  made  to  File 
\'o.  SR-NYSE-82-18 

Copies  of  the  submission,  all 
subsequent  am.endments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Comm.ission.  and  all  written 
comm.Linications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  pro\isions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room 
450  5th  Street,  N\V.,  Washington.  D.C. 
Copies  of  the  filing  and  of  any 
subsequent  a.mendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 

For  the  Commission,  by  the  Division  of 
Marlvet  Regulation  pursuant  to  delegated 

authority. 

George  A.  Ftii^simmons. 

Secretary. 

(FR  Dor  82-312M  Filed  11-15-81  8:45  am| 
BILLING  CODE  e010-01-M 


(Release  No.  34-19222;  File  No.  SR-MCC- 
82-16] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Midwest 
Clearing  Corp. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  22.  1962  the  MicKvest 
Clearing  Corporation  filed  wilh  the 
Securities  and  Exchange  Commission 
she  proposed  rule  change  as  described 
m  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

MCC  advised  MCC  members  of  its 
authority  to  reverse  momey  adjustments 
in  the  event  of  non-payment  by  the 
contra  party  in  an  MST  Administrative 
Bulletin  distributed  to  MCC  members  on 
October  20. 1982. 


II.  Self-Regulaton,  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  nimg  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  sum.maries.  set  forth  in 
Sections  (A),  (B).  and  (Cj  below  of  the 
most  significant  aspects  of  such 
statements. 

(.\)  Self-Regulator\  Organization's 
Statement  of  the  Purpose  of,  and 
Statutor\  Basis  frr,  the  Proposed  Rule 
Change. 

Under  Midwest  Clearing  Corporation 
Rule  6,  Section  5,  money  adjustments 
may  be  made  between  Participants  for 
mark-to-the-market  charges  and  other 
miscellaneous  charges.  Such  charges 
may  be  done  through  a  "974"  adjustment 
and  by  the  soon  to  be  announced  Money 
Adjustment  Ticket  capability,  among 
other  methods.  Such  money  adjustments 
are  incorporated  into  a  Participant's 
daily  money  settlement  figure. 

The  MST  Administrative  Bulletin 
advises  Participants  that,  consistent 
with  MCC's  role  as  agent  in  processing 
such  money  adjustments,  MCC  retains 
the  right  in  its  discretion,  to  reverse 
charges  in  the  event  of  non-payment 
under  its  rules  by  the  contra  side,  with 
the  resulting  deletion  of  credits,  for  any 
money  adjustments  between 
Participants  where  the  settlement 
process  of  MCC  is  used  to  facilitate  such 
money  adjustment. 

The  proposed  rule  change  is 
consistent  with  Section  17A  of  the 
Securities  Exchange  Act  of  1934  in  that, 
while  continuing  to  facilitate  the 
settlement  of  money  adjustments 
between  Participants,  it  enables  MCC  to 
protect  itself  and  its  Participants  from 
losses  due  to  non-payment  by  one  side 
of  a  money  adjustment  by  reversing  any 
credits  made. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition. 
The  Midwest  Clearing  Corporation  does 
not  believe  that  any  burdens  will  be 
placed  on  competition  as  a  result  of  the 
proposed  rule  change 

(C)  Se!f-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others. 
Comments  have  neither  been  solicited 
nor  received. 


11!  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fur 
Commission  .Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  00 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  securities  Exchange  Act 
of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to    ' 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission   •> 
any  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450 Fifth  Street.  N.W,.  Washington,  DC, 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  within  21  days  after  the 
date  of  this  publication. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  8. 1982. 
George  A.  Fitzsimmons, 
Secretary. 

|PR  Doc  B2-J1259  Filed  n-1&-82  84S  am] 
BILUNG  CODE  WIO-OI-M 


(Release  No   34-19223,  File  No  SR-MSTC- 
82-23; 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Midwest 
Securities  Trust  Co. 

P'.irsuan'  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934.  15 

US  C-  78s(b)(ll.  notice  is  herel)\  gn  ci- 
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that  on  October  22. 1982  the  Midwest 
Secxirities  Trust  Company  filed  with  the 
Securities  and  Elxchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  n.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  Interested  persons. 

I.  Self-Regulatoiy  OrganizatioD's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

MSTC  advised  MSTC  members  of  its 
authority  to  reverse  money  adjustments 
in  the  event  of  non-payment  by  the 
contra  party  in  a  MST  Administrative 
Bulletin  distributed  to  MSTC 
participants  on  October  20.  1982. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fding  with  the  Commission,  the 
self-reulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
The  self-regulatory  organization  hds 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change.  Under  Midwest  Securities  Trust 
Company  Rule  3,  Section  4.  money 
adjustments  may  be  made  between 
Participants  for  mark-to-the-market 
charges  and  other  miscellaneous 
charges.  Such  charges  may  be  dune 
through  d  ■974"  adjustment  and  by  the 
soon  to  be  dnnounced  Money 
Adjustment  Ticket  capability  ISR- 
MSTC-82-12).  among  other  methods. 
Such  money  adjustments  are 
incorporated  into  a  Participant's  daily 
money  settlement  figure. 

The  MST  Administrative  Bulletin 
advises  Participants  that,  consistent 
with  MSTC's  role  as  agent  in  processmg 
such  money  adjustments.  MSTC  retains 
the  right  in  its  discretion,  to  reverse 
charges  in  the  event  of  non-payment 
under  its  rules  by  the  contra  side,  with 
the  resulting  deletion  of  credits  fi<  any 
money  adjustments  between 
Participants  where  the  settlement 
process  of  MSTC  is  used  to  facilitate 
such  money  adjustments. 

The  proposed  rule  change  is 
consistent  with  Section  17A  of  the 
Securities  Exchange  Act  of  1934  in  that. 


while  continuing  to  facilitate  the 
settlement  of  money  adjustments 
between  Participants,  it  enables  MSTC 
to  protect  itself  and  its  Participants  from 
losses  due  to  non-payment  by  one  side 
of  a  money  adjustment  by  reversing  any 
credits  made. 

(B)  Self  Regulatory  Organization's 
Statement  on  Burden  on  Competition. 
The  Midwest  Securities  Trust  Company 
does  not  believe  that  any  burdens  will 
be  placed  on  competition  as  a  result  of 
the  proposed  rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others. 
Comments  have  neither  been  solicited 
nor  received. 

III.  Date  of  Effectiveness  of  the 
Prof>osed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  the  Securities 
Exchange  Act  Rule  19b-4.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
'  hange  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the 
Securities  Exchange  Act  of  1934. 

iV  Solicitation  of  Comments 

interested  persons  are  invited  to 
.submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  4M  Fifth  Street.  N.W.. 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  tiian  those  that 
mny  be  withheld  from  the  public  in 
accordance  with  the  previsions  of  5 
U  SC.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
4.'';o  Fifth  Street.  N  W  ,  Washington.  DC 
Copies  of  such  filing  will  also  be 
available  fur  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  within  21  days  after  the 
date  of  this  publication. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  8,  1982. 
George  A.  Fitzsinunons, 
Secretary. 

|FR  Doc.  82-31265  Filed  11-15-82;  8.45  am| 
BILLING  COOE  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirement  Under  0MB  Review 

agency:  Small  Business  Administration. 

ACTION:  Notice  of  Reporting 
Requirement  Submitted  for  OMB 
Review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  {44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATE:  Comments  must  be  received  on  or 
before  December  10,  1982.  If  you 
anticipate  commenting  on  a  submission 
but  find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
reviewer  and  the  agency  clearance 
officer  of  your  intent  as  early  as 
possible. 

COPIES:  Copies  of  the  proposed  form,  the 
request  for  clearance  (S.F.  83). 
supporting  statement,  instructions, 
transmittal  letters,  and  other  documents 
submitted  to  OMB  for  review  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  item  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

,'\gpncy  Clearance  Officer  Elizabeth  M 
Zaic,  Small  Business  Administration, 
1441  L  St.,  N.W..  Room  200, 
Washington,  D.C.  20416,  Telephone: 
(202)  653-8538. 

0.\fB  Reviewer:  ].  Timothy  Sprehe 
Office  of  Information  and  Regulatoi  \ 
Affairs,  Office  of  Management  and 
Budget,  Room  3235,  New  Executive 
Office  Building,  Washington,  D  C 
20503.  Telephone;  (202)  395-4814 

SUPPLEMENTARY  INFOflMATION: 

Title:  Nomination  for  the  Small  Business 
Subcontractor  of  the  Year  Award. 

Form  No.:  SBA  883, 

Frequency:  One  time. 
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Description  of  Respondents:  Prime 
contractors  wishing  to  submit 
nominations. 

Annua!  Responses:  209. 

Annual  Burden  Hours:  836. 

Type  of  Request:  New. 

Dated:  November  9, 1982. 
Elizabeth  M.  Zaic, 

Chief,  Piipen\'ork  Managpment  Branch.  Small 
Business  Administration. 

(FR  Doc   82-31330  Filed  11-15-82.  8  45  am | 
BtLLING  CODE  B02S-01-M 


DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 

[Supplement  to  Department  Circular  Public 
Debt  Series  No.  30-82] 

Bonds  of  Series  2007-2012;  Interest 
Rates 

November  10.  1982. 

The  Secretary  announced  on 
.November  9, 1982,  that  the  interest  rate 
on  the  bonds  designated  Bonds  of  2007- 
2012.  described  in  Department 
Circular — Public  Series — N'o,  30-82. 
dated  October  28,  1982,  will  be  10^ 
percent.  Interest  on  the  bonds  will  be 
payable  at  the  rate  of  10^  percent  per 
annum. 
Gerald  Murphy, 

Acting  Fiscal  Assistant  Secretary. 
|FR  Doc  a:-r,i.K-,i-,  niud  ii-is-si  a45  am) 

BILUNG  CODE  4810-40-M 


Performance  Review  Board 

agency:  Office  of  if.e  Secretary, 
Treasury. 

ACTION:  Notice  of  Members  of 
Performance  Review  Board  (PRB). 

SUMMARY:  This  notice  announces  the 
appointment  of  members  of  the 
Ci;.T.posi!e  PRB  fur  the  Buroa.:s  of 
Engraving  and  Puniing.  i\l;r.t. 
Covernm,ent  Financial  Opcraiiuns.  ar.J 
Public  Debt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Irvin  E.  Faunce,  Deputy  Commissioner. 
Bureau  of  Government  Financial 
Operations,  Room  620.  Annex,  Madison 
Place,  N.W.,  Washington,  DC,  20226: 
Tflephone  202-566-5038. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  5  U.S.C.  4314{cj(4)  cTnd  the  Civil 
Service  Reform  Act  of  1978,  the 
members  of  the  Senior  Executu  e 
Service  Performance  Review  Board  for 
the  Bureaus  of  Engraving  and  Printing, 
Mint,  Government  Financial  Operations, 
and  Public  Debt,  are  listed  below.  This 
Board  reviews  the  performance  of 
Senior  Executives  below  the  level  of 


bureau  head  and  principal  deputy  in  the 
four  bureaus,  except  for  the  Assistant 
Commissioner  Comptroller  at  the  Bureau 
of  Government  Financial  Operations.  At 
least  three  voting  members  constitute  a 
quorum. 

Primary  and  Alternate 

E&P:  Robert  J.  Leuver,  Assistant 
Director  (Administration):  Milton  [. 
Seidel,  Assistant  Director.  (Research 
and  Engineering). 

Mint:  Larry  E.  Rolufs,  Deputy  Dirprior 
Galen  D,  Dawson,  Assistant  Director  for 
Production. 

GFO:  Ir\'in  E.  Faunce,  Deputy 
Comm,issioner:  Michael  D.  Serlin, 
Assistant  Commissioner 
(Governmentwide  Accounting). 

Bland  T.  Brockenborough,  Assistant 
Commissioner  (Administration):  John 
Turner,  Assistant  Com.missioner 
(Disbursement  and  Claims), 

PI3:  Richard  L.  Gregg,  .^rtin;:  Deputy 
Commissioner:  Kenneth  W.  Rath. 
Assistant  Commissioner  (Washington). 
Eleanor  J.  Holsopple,  Assistant 
Commissioner  (Administration). 

This  notice  does  not  meet  the 
Departments  criteria  for  significant 
regulations. 

Dated;  November  10.  1982. 
Irvin  E.  Faunce, 

Deputy  Commissioner.  Bureau  of  Government 
Financial  Operations.  Performance  Review 
Board  Chairman.  1982. 

|FR  Dor  82-31355  Filed  11-15-82;  8;45  ami 
BILUNG  CODE  4S10-25-M 


Treasury  Notes  of  November  30,  1964. 
Series  Y-1984 

[Dept.  Cir.  Public  Debt  Series— No.  3 1-82  J 
Washington,  November  12, 1982. 

1   liuilation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  the  Second 
Liberty  Bond  Act,  as  amended,  invites 
tenders  for  approximately  $6,750,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  November  30. 1984, 
Series  Y-1984  (CUSIP  No.  912827  NW  8), 
The  securities  will  be  sold  at  auction. 
with  bidding  on  the  basis  of  yield. 
Payment  will  be  required  at  the  price 
equivalent  of  the  bid  yield  of  each 
accepted  tender.  The  interest  rate  on  the 
securities  and  the  price  equivalent  to 
each  accepted  bid  will  be  determined  in 
the  manner  described  below.  Additional 
amourts  of  these  securities  m.ay  be 
issued  to  Government  accounts  and 
Federal  Reserve  Banks  for  their  own 
account  in  exchange  for  miaturity 
Treasury  securities.  Additional  amounts 
of  the  new  securities  may  "also  be  issued 
at  the  average  price  to  Federal  Reserve 


Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2  Description  of  Securities 

2  1  The  securities  will  lie  dated 
November  30,  1982.  and  will  bear 
interest  form  the  date,  payable  on  a 
simiannual  basis  on  May  31,  1983.  and 
each  subsequent  6  months  on  .\o\'ctnber 
30  and  May  31  until  the  principal 
becomes  payable.  They  will  mature 
.Novem.ber  30.  1984,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
m.aturity.  In  the  event  an  interest 
p.ivment  date  or  the  maturity  date  is  a 
SHtarday.  Sunday,  or  other  nonbusiness 
day.  the  interest  or  principal  is  payable 
on  the  next-succeeding  business  day 

2.2,  The  income  derived  from  the 
securities  is  subject  to  all  taxes  imposed 
under  the  Internal  Revenue  Code  of 
1954.  The  securities  are  subject  to  estate, 
inheritance,  gift,  or  other  excise  taxes, 
whether  Federal  or  State,  but  are 
exempt  from  all  taxation  now  or 
hereafter  imposed  on  the  principal  or 
interest  thereof  by  any  State,  any 
possession  of  the  United  States,  or  any 
local  taxing  authority. 

2.3.  The  securities  will  be  acceptable 
to  secure  deposits  of  public  monies. 
They  will  be  acceptable  in  payment  of 
taxes. 

2.4,  Bearer  securities  with  interest 
coupons  attached,  and  securities 
registered  as  to  principal  and  interest, 
will  be  issued  in  donominaifons  of 
$5,000,  $10,000,  $100,000  and  $1,000,000. 
Book-entry  securities  will  be  available 
to  eligible  bidders  in  multiples  of  those 
amounts.  Interchanges  of  securities  of 
different  donominaitons  and  of  coupon, 
registered,  and  book-entry  securities, 
and  the  transfer  of  registered  securities 
will  be  permitted. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
Slates  securities  apply  to  the  securities 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  latter  date. 

3.  Sale  Produceres 

3  1  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  FHiblic  Debt. 
Washington,  DC.  20226.  up  to  1:S0  p«m.. 
Eastern  Standard  time.  Wednesday, 
November  17. 1962.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Tuesday.  November  16, 1982.  and 
received  no  later  than  Tuesday. 
November  30. 1982. 

3.2.  Each  tender  must  state  the  face 
amount  of  securities  bid  for  The 
minimum  bid  is  $5  000  and  larger  b:ds 
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must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Common  fractions  may  not  be 
used.  Noncompetitive  tenders  must 
show  the  term  "noncompetitive"  on  the 
tender  form  in  heu  of  a  specified  yield. 
No  bidder  may  submit  more  than  one 
noncompetitive  tender,  and  the  amount 
may  not  exceed  $1,000,000. 

3.3.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  report  daily 
to  the  Federal  Reserve  Bank  of  New 
York  their  positions  in  the  borrowings 
on  such  securities,  may  submit  tenders 
for  account  of  customers  if  the  names  of 
the  customers  and  the  amount  for  each 
customer  are  fiimished.  Others  are  only 
permitted  to  submit  tenders  for  their 
own  account. 

3.4.  Tenders  will  be  received  without 
deposit  for  their  own  account  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentahties;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  sfates;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  others  must  be 
accompanied  by  full  payment  for  the 
amount  of  securities  apphed  for  (in  the 
form  of  cash,  maturing  Treasury 
securities,  or  readily  collectible  checks), 
or  by  a  payment  guarantee  of  5  percent 
of  the  face  amount  applied  for,  from  a 
commercial  bank  or  a  primary  dealer. 

3.5.  Immediately  after  the  closing 
hour,  tenders  will  be  opened,  followed 
by  a  public  announcement  of  the  amount 
and  yield  range  of  accepted  bids. 
Subject  to  the  reservations  expressed  in 
Section  4,  noncompetitive  tenders  will 
be  accepted  in  full,  and  then  competitive 
tenders  will  be  accepted,  starting  with 
those  at  the  lowest  yields,  through 
successively  higher  yields  to  the  extent 
required  to  attain  the  amount  offered. 
Tenders  at  the  highest  accepted  yield 
will  be  prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  a  coupon  rate  will 
be  established,  on  the  basis  of  a  \  oi 
one  percent  increment,  which  results  in 
an  equivalent  average  accedpted  price 
close  to  100.000  and  a  lowest  accepted 
price  above  the  original  issue  discount 
limit  of  99.950.  That  rate  of  interest  will 
be  paid  on  all  of  the  securities.  Based  on 


such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  non-competitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.6.  Competitive  bidders  will  ber 
advised  of  the  acceptance  or  rejection  of 
their  tenders.  Those  submitting 
noncompetitive  tenders  will  only  be 
notified  if  the  tender  is  not  accepted  in 
full,  or  when  the  price  is  over  par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  securities  specified  in  Section 
1,  and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Deliverj' 

5.1.  Settlement  for  allotted  securities 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  securities 
allotted  to  institutional  investors  and  to 
others  whose  tenders  are  accompanied 
by  a  payment  guarantee  as  provided  in 
Section  3  4.,  must  be  made  or  completed 
on  or  before  Tuesday,  November  30, 
1982.  Payment  in  full  must  accompany 
tenders  submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury; 
in  Treasury  bills,  notes,  or  bonds  (with 
all  coupons  detached)  maturing  on  or 
before  the  settlement  date  but  which  are 
not  o^■erdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
receivedd  from  institutional  investors  no 
later  than  Friday.  November  26. 1982. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of 


allotted  securities  is  over  par,  settlement 
for  the  premium  must  be  completed 
timely,  as  specified  in  the  preceding 
sentence.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder.  Payment 
will  not  be  considered  complete  where 
registered  securities  are  requested  if  the 
appropriate  identifying  number  as 
required  on  tax  returns  and  other 
documents  submitted  to  the  Internal 
Revenue  Service  (an  individual's  social 
security  number  or  an  employer 
identification  number)  is  not  furnished. 
When  payment  is  made  in  securities,  a 
cash  adjustment  will  be  made  to  or 
required  of  the  bidder  for  any  difference 
between  the  face  amount  of  securities 
presented  and  the  amount  payable  on 
the  securities  allotted. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  face 
amount  of  securities  allotted,  shall,  at 
the  discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  securities  tendered  in 
payment  for  allotted  securities  are  not 
required  to  be  assigned  if  the  new 
securities  are  to  be  registered  in  the 
same  names  and  forms  as  appear  in  the 
registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
securities  are  to  be  registered  in  names 
and  forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  "The  Secretary  of  the 
Treasury  for  (securities  offered  by  this 
circular)  in  the  name  of  (name  and  tax- 
payer identifying  number)."  If  new 
securities  in  coupon  form  are  desired, 
the  assignment  should  be  to  "The 
Secretary  of  the  Treasury  for  coupon 
(securities  offered  by  this  circular)  to  be 
delivered  to  (name  of  address)."  Specific 
instructions  for  the  issuance  and 
delivery  of  the  new  securities,  signed  by 
the  owner  or  authorized  representative, 
must  accompany  the  securities 
presented.  Securities  tendered  in 
payment  should  be  surrendered  to  the 
Federal  Reserve  Bank  or  Branch  or  to 
the  Bureau  of  the  Public  Debt, 
Washington.  D.C.  20226.  The  securities 
must  be  delivered  at  the  expense  and 
risk  of  the  holder. 

5.4.  If  bearer  securities  are  not  ready 
for  delivery  on  the  settlement  date, 
purchasers  may  elect  to  receive  interim 
certificates.  These  certificates  shall  be 
issued  in  bearer  form  and  shall  be 
exchangeable  for  definitive  securities  of 
this  issue,  when  such  securities  are 
available,  at  any  Federal  Reserve  Bank 
or  Branch  or  at  the  Bureau  of  the  Public 
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Debt,  Washington,  D.C.  20226.  The 
interim  certificates  must  be  returned  at 
the  risk  and  expense  of  the  holder. 

5.5.  Dehvery  of  securities  in  registered 
form  will  be  made  after  the  requested 
form  of  registration  has  been  vahdated, 
the  registered  interest  account  has  been 
established,  and  the  securities  have 
been  inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States.  Federal  Reserve  Banks  are 
authorized  and  requested  to  receive 
tenders,  to  make  allotments  as  directed 
by  the  Secretary  of  the  Treasury,  to 
issue  such  notices  as  may  be  necessary 
to  receive  payment  for  and  make 
delivery  of  securities  on  full-paid 
allotments,  and  to  issue  interim 
certificates  pending  delivery  of  the 
definitive  securities. 

6.2.  The  Secretary  of  the  TiPiisury 
may  at  any  time  issue  supplemental  or 
amendatory  rules  and  regulations 
governing  the  offering.  Public 
announcement  of  such  change  \v,Ii  be 
promptly  provided. 

Gerald  Murphy, 

Ac  ,•  ",'  Fiscal  Assistant  Secretary. 

|f=^'  '1  ..    -i:   I'.WI  Filed  n-15-R:;  tl;20  am) 
eiLLlMG  CODE  4810-40-M 
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VETERANS  ADMINISTRATION 

Agency  Form  Under  0MB  Review 

agency:  Veterans  Administration. 
ACTION:  Notice, 

The  Veterans  Administration  has 
submitted  to  0MB  for  review  tlie 
following  proposal  for  the  collectitin  uf 
information  under  the  pro\  isions  of  the 
Paperwork  Reduction  Act  (44  L'.S.C. 
Chapter  35).  This  document  lists  a 
revision.  The  entry  contains  the 
following  information:  (1)  The 
department  or  staff  office  issuing  the 
form;  (2)  The  title  of  the  form:  (3)  The 
agency  form  number,  if  applicable:  (4) 
How  often  the  form  must  be  filled  out: 
(5)  Who  will  be  required  or  asked  to 
report:  (6)  An  estimate  of  the  mimhRr  of 
responses;  (7)  An  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form;  and  (8)  An  indication  of  whether 
section  3504fH)  of  Pub  L.  96-511  applies. 

ADDRESSES:  Copies  of  tl.e  p:,  posed 
iorm  and  supporting  docunirriis  may  be 
obtained  from  Patricia  \'iers,  .-Xgency 
Clearance  Officer  [i'j04A2),  Veterans 
Administration.  810  Vermont  Avenue, 
NW..  Washington,  U.C.  20420  (202)  389- 
2146.  Comments  and  questions  about  the 
i:;  .-r.i  on  this  list  should  be  directed  to 


the  VA's  ONIB  Desk  Officer  Ka.-en 
Sagett.  Office  of  Management  .i.-d 
Budget,  726  |ackson  Place,  ,\\V  , 

WadUngton,  DC,  20503  [2o:i  :,;*:>  -Or. 


DATES:  Comme 


form  shoirid  be 

Off: 


on  or 


directed  to  the  O.MH  Di  s^ 
before  January  17.  litB.i 

Dated:  November  6  1*,: 
By  direction  of  the  Administrator. 
Domonick  Onoralo. 
Associate  Deputy  Administrator  for 
Information  Resources  Management 

Rev  i^ion 

(IJ  Department  of  Medicine  and 
Surgery,  Environmental  Medicine  Office. 

(2)  Agent  Orange  Registry  Code  Sheet 

(3)  VA  Form  10-9009. 

(4)  For  every  veteran  receiving  an 
initial  Agent  Orange  examination  at  a 
VA  health  care  facility. 

(5)  All  applicants  for  an  Agent  Orange 
examination. 

(6)  30.000  responses  annually. 

(7)  7,500  hours. 

(8)  Not  applicable  under  3504(H). 

(FR  Doc  82^258  Filrd  11-15-ei  8:45  am) 
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1 

CIVIL  AERONAUTICS  BOARD 

TIME  AND  date;  10  a.m.,  November  18, 
1982. 

PtACE:  Room  1027  (open),  room  1012 
(closed],  1825  Connecticut  Avenue.  NW., 
Washington,  D.C.  20428. 

SUBJECT 

1.  Ratification  of  Items  Adopted  by 
Notation. 

2.  Commuter  earner  fitness  dete.Tnination 
of  Mid-State  Helicopters.  Inc.  [Memo  1568. 
BDA) 

3.  Commuter  earner  fitness  detennination 
of  Manu'a  Air  Transport,  Inc.  (Memo  1497-A, 
BDA) 

4.  Docket  40963.  .Application  of  Air  Illinois, 
Inc.  to  efigage  in  scheduled  interstate  and 
overseas  air  transportation  between  all 
points  in  the  United  States,  its  territories  and 
possessions.  Air  Illinois  requested  that  its 
application  be  processed  under  show-cause 
procedures  (Memo  1559.  BDA) 

5.  Docket  EAS-645.  Petition  of  the 
Commonwealth  of  Puerto  Rico  for 
Reconsideration  of  Order  82-3-25  revoking 
the  guarantee. of  essential  air  service 
previousiv  presided  for  .Aguadilla.  Puerto 
Rico  (Nternt   3J3-H,  BDA  OGC,  OCCCA) 

6.  Do'„kei  4iyi4''.  Essential  air  service  for 
Modesto.  Cdiiiornia,  (BDA.  OCCCA] 

7.  Docket  EAS-773,  Lima's  appeal  of  BD.A's 
determination  not  to  designate  the 
community  as  an  eligible  point  under  section 
419(b).  (Memo  1186-A,  BD.A,  OCCCA.  OGC) 

8.  Docket  EAS-487,  Essential  air  service 
determination  for  West  Yellowstone. 
Montana.  (Memo  735-E,  BDA,  OCCCA) 

9.  Docket  41018,  Application  of  Republic 
Airlines.  Inc..  for  an  exemption  to  reduce 
service  at  Rhinelander,  Wisconsin,  on  less 
than  90  days'  notice.  (Memo  1560.  BDA. 
OCCCA) 

10.  Docket  40875  and  EAS-590,  Notice  of 
Rio  Airways  to  suspend  service  at  Temple. 
Texas,  and  essential  air  service  24-26  Closed 


determination  for  Temple.  (Memo  1458-A, 
BDA,  OCCCA  I 

11.  Docket  41033.  Application  of  All  Star 
Airlines.  Order  Disclaiming  Jurisdiction  and 
Reissuing  Certificates.  (Memo  1573.  OGC) 

12.  Amendment  of  Part  221  to  include  all 
exemptions  from  section  403.  (OGC) 

13.  Docket  27114.  Motion  of  Pan  American 
World  Airways,  Inc.,  for  issuance  of  a 
declaratory  order  on  employees'  duties  under 
labor  protective  provisions  (in  Pan  American- 
Trans  World  Airlines  Route  Exchange 
Agreement].  (Memo  144-A,  OGC) 

14  Dockets  38019  and  38961,  Wien  Air 
.Alaska  .Mainline  and  Bush  Mail  Rates 
Investigation:  In  the  matter  of  Intra-Alaska 
Class  Sen'ice  .Mail  Rate.  (BIA) 

15.  Docket  38623.  Agreement  C.A.B.  28857 
R-1  and  R-2.  lATA  agreement  proposing 
minor  fare  revisions  affecting  U.S.  Pacific 
terntones.  (Memo  1564,  BIA) 

16.  Docket  38623.  Agreement  C.A.B.  28851 
R-1  through  R-4.  lATA  agreements  proposing 
U.S.-U.K.  fares  |Memo  1571,  BIA) 

17.  Docket  38623.  Agreement  C.A.B.  28866, 
lAT.A  agreement  proposing  increases  in  ex- 
Finland  minimum  charges  for  cargo.  (Memo 
1572,  BIA) 

18.  Docket  356,34.  Agreement  C.A.B.  28855 
R-1  through  R-4.  lATA  agreement  closing 
cargo  rates  over  Mid  Atlantic  routes  through 
September.  1983  (Memo  1561,  BIA) 

19.  Docket  40611   Petition  of  Transamerica 
Airlines,  Inc.  for  reconsideration  of  Order  82- 
8-82  (Memo  1359,  BL'\.  OGC) 

20.  Docket,  (formerly  Docket  39711) 
Application  of  British  Caledonian  Airways 
Limited  for  amendment  of  its  foreign  air 
Carrier  permit  to  add  Los  Angeles.  California 
as  an  additional  carrier  US.  coterminal  point 
on  Its  existing  route  authorization.  (Memo 
1562,  BL\,  OGC.  BALI) 

21.  Docket  40588.  Petitions  for 
reconsideration  of  Board  action  in  Order  82- 
9-15  granting  South  African  Airways  (SAA) 
scheduled  Houston-Iohannesburg  exemption 
authority  for  a  two-year  period.  (BIA,  OGC) 

22.  Docket  40278.  .Application  of  Servicio  de 
Carga  Aerea,  S,A.  db.a,  Central  America  Air 
Cargo  (SERC.A)  'or  an  initial  foreign  air 
carrier  permit,  (BLA,  OGC.  B.ALI) 

23.  Docket  4079",  .Application  of  Air 
Florida,  Inc..  fur  amendment  of  its  certificate 
of  public  convenience  and  necessity  for 
Route  197-F  (Kfiami  Helsinkil  (Memo  1566, 
BIA,  OGC,  BALI) 

24.  Report  on  Negotiations  with  the  United 
Kingdom.  (BLA) 

25.  Report  on  Negotiations  with 
Scandinavia,  (BLA) 

26.  Negotiations  with  Germany.  (BIA) 

STATUS: 

1-23  Open 


PERSON  TO  contact:  Phyllis  T.  Kaylor, 
the  Secretary  (202)  673-5068. 

(8-1852-82  Filed  11-12-82;  3  48  pmi 
BILLING  CODE  t320-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  10  a.m.,  Tuesday, 
November  30, 1982. 

place:  2033  K  Street  NW.,  Washington, 
D.C,  fifth  floor  hearing  room, 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  New  York 
Futures  Exchange  Contract  Market 
Designation  of  New  York  Stock 
Exchange  Composite  Index. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  jane  Stuckey,  254-€314. 

[S-lBSO-82  Filed  11-12-82;  3  47  pm| 
BIUJNG  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11  a.m..  Friday, 
November  19, 1982. 

PLACE:  2033  K  Street,  N.W.,  Washington. 
D.C,  eight  floor  conference  room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Briefing. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jane  Stuckey.  254-(i314. 

[S-1651-62  Filed  11-12-82;  3  4'  pm] 
BILLINQ  CODE  e351-4]1-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10  am..  VVecine.sday, 
November  17,  1982. 

LOCATION:  Third  floor  hearing  ro(5m, 
1111 18th  Street,  NW.,  Washington.  DC 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Electric  Blanket  Project 

The  staff  will  brief  the  Commission  on 
activities  related  to  the  electric  blanket 
project. 

2.  Toy  Chests 

The  Commission  will  consider  its  next  step 
in  the  rulemaking  proceeding  to  address 
the  strangulation  risk  presented  by  Toy 
Chests. 


.)MI 


/ 
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CONTACT  l>ERSON  FOR  ADDITIONAL 
information:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  Room  342,  5401 
Westbard  Avenue,  Bethe.sda.  MaryUind 
20207:  (302)  492-6800.  For  a  recorded 
message  containing  the  latest  .^j^encia 
information,  call  (301)  492-5709, 

|S-IMH-fl;Filed  11-12-82   r.  H  .,m| 
BILLING  CODE  63S5-01-M 


FEDERAL  ELECTION  COMMISSION 
FEDERAL  REGISTER  NO.  163T; 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  November  18  T)82  at  10  am 
CHANGE  IN  MEETING:  The  fuilowing 
nia'ter  has  been  continued  imrn  the 
n'.eoiing  of  .N'ovember-lO   1982: 

A;:.:.sor',  Opinion  1982-.S0  |'.n  [..  Siiebel. 
!  io.'iiiii  Breakfast  and  Luik  h  F?i;r,i:h 

PERSON  TO  CONTACT  FOR  INFORMATION; 

Mr  i'.red  Eiland.  Pu^)lir  I:T'i.riiia!ion 
Off.ccr;  telephone  202-5JJ-lULi5. 
Marjorie  W.  Emmons, 
Secretary  of  the  Commission. 

\^  •'4Q^-' F  ird  11-12-82   12:23  pm| 
eiLiING  CODE  6715-01-M 


FEDERAL  RESERVE  SYSTEM 

(i^o.i.^d  of  Governcrsj 

TIME  AND  date:  Appr;  \imately  12:30 

p.m  ,  Ihursday.  November  18,  1982, 

foHovving  a  recess  at  the  conclusion  of 

Mu'  open  meeting. 

PLACE:  20th  Street  and  Constitution 

Avenue  NVV  ,  Washington.  D.C.  20551. 

STATUS:  Closed, 

MATTERS  TO  BE  CONSIDERED: 

1   Persor.nel  actions  (appoinlmenls. 
promotions,  assignments,  reassigments,  and 
salary  actions)  involving  individual  Federal 
R.  serve  S>  stem  employees. 


2  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R,  Coyne 
Assistant  to  the  Board  (202)  452-3204, 

D.ited  November  10,  1982 
fames  Mc.\fee, 

Associate  Secretary  of  the  Board. 
IS-1646-82  Filed  11-10-62.  4  09  pm| 
BILLING  CODE  6210-01 -M 


FEDERAL  RESERVE  SYSTEM 

(Board  ofGyvf::K)rs) 

TIME  AND  DATE:  10  a.m..  Thursday. 

November  18,  1982 

PLACE:  Board  Building,  C  Street  entrance 
tiiMue-n  20!h  and  21st  Streets.  N.W., 
VV,ish;ng!on,  DC  20551. 

STATUS:  Oper. 

MATTERS  TO  BE  CONSIDERED:  Summary 
Agenda:  Because  of  its  routine  nature, 
no  substantive  discussion  of  the 
following  item  is  anticipated.  This 
matter  will  be  voted  on  without 
discussion  unless  a  member  of  the  Board 
requests  that  the  item  be  moved  to  the 
discussion  agenda: 

1.  Publication  of  notice  inviting  comment 
on  an  application  by  Hongkong  and  Shanghai 
Banking  Corporation,  Ho.^g  Kong;  Kellett 
N,V„  Curacao.  Netherlands  Antilles;  HSBC 
Holdings  B.V..  Amsterdam,  the  Netherlands; 
and  Marine  Midland  Banks,  Inc,  Buffalo, 
New  York,  to  provide  indirectly  various 
services  related  to  foreign  exchange. 

Discussion  Agenda: 

2.  Proposed  changes  to  the  procedures  of 
the  Federal  Reserve  Banks  regarding  clearing 
balances. 

3.  Proposed  1982-1983  Fee  Schedule  for 
Automated  Clearing  House  (ACH)  services. 

4  Proposed  amendment  to  Regulation  D 
(Reserve  Requirements  of  Depository 
Institutions]  to  apply  zero  percent  reserve 
requirements  to  $2  million  in  reservable 


iidtihi.cs  ^1  fach  depository  institution 

5.  Proposed  participation  in  a  survey  \n 
collect  data  on  consumer  finances. 

6.  Any  items  earned  forward  f'orr:  n 
previously  announced  meeting 

Note. — This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Boards  Freedom  of  InTormatinn  Office,  and 
copies  may  be  ordere  "  ;'  ir  S'  per  cassette  by 
calling  (202)  452-3684  ur  b>  v%nting  to; 
Freedom  of  Information  Office.  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washington.  DC.  20551. 
CONTACT  PERSON  FOR  MORE 

INFORMATION:      .\*:    ;.  sepn  R.  Coytie. 
Assistant  to  the  Board  (202)  452-3204,. 

Dated;  November  10. 1982. 
fames  McAfee. 
Associate  Secretary  of  the  Board. 

1?  IM'-H:  Ki;.-d  II -10-62;  4  16  pm| 
BILLING  CODE  621(M>I-M 

8 

FEDERAL  MINE   SAF£7y   ANO  MtALTH 
REVIEW  COWM^SSION 

TME  AND  date:  10  a.m.,  Wednesday. 

"    1982, 
place:  Room  600. 1730  K  Street.  N.W.. 

;ngton.  D.C, 
STATUS:  Onen 

f.'ATTEf^'S  -C  BE  CONiSiDEREO:The 

Comn...soior.  v.iil  consider  and  act  upon 
the  following: 

1.  Alabama  By-Products  Corporation. 
Docket  No.  BARB  76-153  (IBMA  76-114). 
(Issues  include  whether  a  violation  of  30  CFR 
75.1725  occurred), 

2.  Kocher  Coal  Company.  Docket  Nos. 
PF.NN  80-174,  ei-179(a),  (Issues  include 
whether  the  judge  abused  his  discretion  by 
not  granting  the  Secretary's  motion  to  vacate 

a  ivithdr.uv.i'  ,,'  Irn 

cos-'ac^  person  Fon  wore 

•  N-^ORMAT  ON    can  Ellen  (202)  653-5532. 

I •'■  ■  '^-6Z.  3<lSpm| 

BILLING  CODE  6r3S-4l-M 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  55,  56,  57.  75  and  77 

Wire  Rope  Standards 

agency:  Mine  Safety  and  Health 
.Administration,  Labor. 
action:  Proposed  rule. 

summary:  This  proposed  rule  would 
update  and  clarify  existing  safety 
standards  for  the  selection,  use. 
examination  and  retirement  of  wire 
lopes  used  at  coal  and  metal  and 
nonmetal  mines.  It  would  establish 
uniform  wire  rope  safety  for  all  mines. 
DATE:  Written  comments  must  be 
hu^mitted  on  or  before  January  17.  1983. 
ADDRESS:  Send  written  comments  to  the 
Mine  safety  and  Health  Administration. 
Office  of  Standards,  Regulations  and 
Variances.  Rooom  631.  Ballston  Tower 
No.  1.  4U15  Wilson  Boulevarfi. 
.Arlington,  Virginia  222U3 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey.  .Acting  Director. 
Office  of  Standards,  Regulations  and 
Variances.  .MSHA,  phone  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  use  of  safe  wire  rope  is  vital  for 
the  prof  jction  of  miners  who  reiy  on 
hoi.sts  as  personnel  converyanr;e9  or 
who  work  nearby  materials  hoisted  by 
wire  ropes.  Careful  and  conscientious 
nttfntian  to  the  intial  selection  and 
rontinual  maintenace  of  wire  rope  is 
f'.ssential  to  prevent  serious  accider.t.s 
Failure  of  a  wire  rope  or  failure  of  an 
end  attachment  fastening  the  wire  rope 
to  either  the  hoist  drum  or  the 
conveyance  could  result  in  death  or 
serious  injury. 

The  M  ne  Safety  .^nd  tl^dlth 
Administrdiicn  (MSH.A)  has  separate 
safety  standards  for  wire  ropes  used  to 
hoi.st  miners  in  coal  mines  (30  CKR  Parts 
75  and  77)  and  in  metal  and  nonmetal 
mmes  [30  CFR  F^rts  55.  56  and  n") 
These  standards  contain  requirements 
for  the  selection,  use,  inspection  and 
retirement  of  wire  ropes. 

This  proposed  rule  would  clarify  the 
wire  rupe  standards  m  30  CFR  Parts  55. 
56.  75  and  77.  update  them  to 
H'  rommndate  state-of-the-art 
technology,  reduce  recordkeeping 
requirements  where  possible,  and  create 
separate  but  uniform  wire  rope 
s'-indards  for  the  entire  mining 
communitv   The  proposed  standards 
would  improve  safety  protectK^n  for 
miners.  They  would  provide 
requirements  from  initial  selection  to 
timely  removal  of  weakened  rope  or 


attai.hments  thus  assuring  the 
reliability  of  wire  rope  and  wire  rope 
attachments.  Generally,  MSHA's 
e.xisting  wire  rope  standards  and  select 
provisions  of  the  American  National 
Standards* Institute's  "American 
Standard  for  Wire  Rope  for  Mines," 
ANSI  Mil. 1-1980  form  the  basis  for 
these  proposals. 

MSHA  believes  the  hazards 
associated  with  the  use  of  wire  rope  are 
essentially  the  same  for  all  mining 
operations.  For  this  reason,  MSHA  is 
proposing  unform  wire  rope  standards 
for  the  entire  mining  industry.  As  a  final 
rule,  these  standards  would  be  codified 
separately  for  coal  mining  operations 
and  for  metal  and  nonmetal  mining 
operations.  MSHA  specifically  solicits 
r;omments  on  this  approach  to  revising 
the  wire  rope  standards. 

The  metal  and  nonmetai  proposal 
would  revise  existing  wire  rope 
standards  in  30  CFR  55.19,  56.19  and 
57.19.  The  coal  proposal  would  revise 
existing  wire  rope  standards  in  30  CFR 
75.1401-1  and  77.1402-1,  consistent  with 
the  holding  in  Secretary  of  Labor  v.  /iw 
Walter  Resources.  Inc.,  and  Cow  in  and 
Co.  Inc..  3  FMSHRC  2488,  2  MSHC  1489 
(1981).  In  this  decision,  the  Federal  Mine 
Safety  and  Health  Review  Commission 
held  that  30  CFR  77.1903(b|  is  not  a 
mandatory  standard  and  therefore 
imposes  no  duty  on  mine  operators.  This 
standard  incorporates  by  reference  the 
American  .National  Standards  Institute's 
(.ANSI)  "Specifications  for  and  Use  of 
Wire  Ropes  for  Mines,"  USAS  Mll.l- 
l^f)0  or  Its  la'.f.st  revision  (currently  the 
;9H0  ANSI  standard).  The  Commission 
based  its  decision  on  the  fact  that 
S  77.1903(b)  states  that  the  .A.NSI 
standard  is  to  be  used  only  as  a  guide. 

Because  the  same  A.NSI  Mil. 1-1960 
incorporation  by  reference  also  appears 
in  the  coal  standards  affecting 
underground  mines  (§  75  14i)l-l)  and 
those  which  apply  to  suiface  mines  and 
surface  areas  of  underground  mines 
(§  77.1402-1),  MSHA's  coal  proposal 
would  revise  these  standards  by 
deleting  the  incorporations  by  reference 
and  establishing  specific  minimum 
safety  requirements.  In  this  manner,  coal 
operators  would  know  the  specific  wire 
rope  requirements  that  apply  to  their 
operations.  In  addition,  tlie  coal 
proposal  would  remove  separate  wire 
rope  provisions  for  shaft  and  slope 
sinking  operations  (§  77  1903(b))  and  the 
wire  rope  standards  for  surface  and 
underground  mines  would  apply  to  these 
operations  to  assure  safe  wire  rope 
practices  at  such  operations. 

The  spei-iFu:  ANSI  Mil. 1-1980 
provisions  MSHA  has  used  in  this 
proposal  are  cited  in  the  section-by- 
section  analysis. 


II.  Discussion  and  Summary  of  the 
Proposed  Rule 

The  following  section-by-section 
analysis  discusses  the  proposed  rules 
and  their  effect  on  existing  wire  rope 
safety  standards. '  The  proposed  rule 
contains  provisions  for  the  following 
safety  requirements:  Assuring  that  the 
strength  of  the  rope  is  appropriate  for  its 
intended  use;  break-in  procedures  to 
adjust  the  rope  to  working  conditions 
and  for  taking  initial  diameter 
measurements  for  subsequent 
evaluations  of  rope  wear;  provisions  for 
wire  rope  examination;  retirement 
criteria;  requirements  for  end 
attachment  retermination  or  removal; 
and  use  of  proper  sheave  and  drum 
groove  radiuses. 

Scope 

The  proposed  scope  statement  would 
appear  in  §§  55/56/57.19-20  and  75/ 
77.1404.  This  new  section  states  that  the 
proposed  standards  would  apply  to 
hoisting  persons  or  hoisting  loads  that 
may  endanger  the  safety  of  persons. 

Minimum  Rape  Strength 

This  proposed  standard  would  appear 
m  §§  55/56/57.19-21  and  75/77.1404-1.  It 
would  aid  in  assuring  that  the  strength 
of  hoist  rope  is  appropriate  for  its 
intended  use  The  standard  would 
require  that  wire  ropes,  at  the  time  of 
installation,  meet  minimum  nominal 
strength  values  consistent  with  the 
specific  hoisting  applications.  These 
values  would  be  calculated  by  formulas 
which  take  into  consideration  the  depth 
of  the  shaft,  the  equipment  used  for 
hoisting  and  a  factor  of  safety.  These 
formulas  are  derived  from  §§  4.1.1 
(winding  drum  rope),  4.2.1.2  (friction 
drum  rope)  and  4.4.1  (rotation  resistant 
rope)  of  ANSI  Mll.l-19a0. 

'I'he  proposal  would  replace  existing 
metal  and  nonmetal  standards  55/56/ 
57.19-21  and  55/56/57.19-53  and  existing 
coal  standards  75.1401-1,  77.1402-1  and 
77.1903(b). 

liutia!  Operation  and  Measurement 

This  proposed  standard  would  appear 
in  §§  55/56/57.19-22  and  75/77  1404-2. 


.Si,'n(!iiri!s  appliciible  to  open  pit  mcf.il  drul 
nonmt'tiil  minps  are  published  in  Part  ,5.S;  slMnd.inls 
,ipphOHt)le  10  Sfliid.  KrHvel,  and  crushed  stone 
uperfilinns  are  published  m  Part  56;  standardu 
apphrahlf  to  underyrnund  metal  and  nonmetdl 
mmi's  ard  their  surface  operations  are  published  in 
Purt  S7-  standards  applicable  to  undarground  comI 
mines  are  puhlisheu  in  Part  75:  and  standards 
appliiable  to  surface  coal  mines  and  surface  w.irk 
areas  of  undergmund  co«l  mines  are  published  in 
Part  77  Standards  that  uniformly  appear  or  are 
proposed  lo  appear  in  .30  CFR  Parts  55.  .56  and  57 
and  75  and  77  are  referred  lo  in  this  document  as 
•SS/.Sfi/S?-  nnd  -75/77". 
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This  is  a  new  provision  which  would 
require  a  newly  installed  hoist  rope  to 
be  operated  for  at  least  ten  cycles 
through  its  full  length  prior  to  placement 
in  service.  Load  and  speed  would  be 
i»'qu,red  to  be  increased  with  each  cycle 
until  maximum  operating  conditions  are 
11. ft.  The  initial  cycle  would  begin  with  a 
light  load  at  reduced  speed,  followed  by 
increases  in  load  and  speed  with  each 
successive  cycle.  This  procedure 
yiiidually  adjusts  a  new  wire  rope  to 
iinerating  conditions.  Preliminary 
i.'peration  of  the  rope  under  progressive 
lodds  and  speeds  allows  the  strands  to 
become  seated  and  initial  stretching  to 
occur.  The  hreak-in  cycles  also  cDmpact 
the  strand-,  and  the  core.  These  factors 
r"(]'jce  the  mitla!  diameter  of  the  rupe 
■-■efitly. 

This  proposal  would  also  require 
measurement  of  the  rope  diameter  after 
the  minimum  ten-cycle  break-in 
procedure  and  before  the  rope  is  placed 
into  service.  The  purpose  of  this 
proposed  requrrement  is  to  estabhsh  a 
base  Hne  for  comparison  with  subequenf 
npe  diameter  measurements  to 
determine  if  rope  diameter  reduction  has 
orT.iirred.  The  proposal  requires  that 
measurements  be  made  at  least  once  in 
''very  third  interval  of  the  rope  length, 
i'or  example,  an  operator  with  a  1500- 
fnot  rope  would  comply  with  this 
requirement  by  taking  a  diameter 
measurement  in  the  center  of  every  third 
interval,  or  at  250  feet.  750  feet  and  1250 
feet.  Because  of  their  importance  in  the 
rvaluation  of  wire  rope  wear,  MSHA 
proposes  that  the  person  making  these 
diameter  measurements  record  the 
measurements  and  the  date.  This  record 
would  be  required  to  be  retained  until 
the  rope  is  retired  from  service.  A  simple 
lifted  log  entry  would  satify  this 
rifju'remenf. 

I'^e  proposed  ten-cy(;ie  break-in 
'eqiurement  is  derived  from  §  3. ,1.3. (9)  of 
.\.\SI  Mll.1-1980.  MSHA  believes  this 
new  provision  is  essential  for 
meaningful  evaluation  of  wire  rope 
wear. 

Diiily  and  Six-Month  Examinations 

This  proposed  standard  would  ^ippear 
in  §§  55/56/57.19-23  and  75/77.1404-3,  It 
would  require  a  daily  visual 
examination  of  hoist  ropes  and  their  end 
attachments  for  wear,  broken  wires, 
structural  damage,  corrosion  and 
adequacy  of  lubrication.  This  daily 
examination  would  be  required  only  on 
days  the  hoist  rope  is  used.  Current  coal 
standards  require  daily  examination  of 
all  hoist  equipment.  Metal  and  nonmetal 
standards  require  daily  inspection  of 
hoist  rope  attachments  and  monthly 
inspection  of  the  hoist  rope.  Hoist  rope 
diameter  measurements  of 


nondestructive  tests  (such  as 
electromagnetic  tests)  would  also  be 
required  at  specific  locations  along  the 
rope  at  six-month  intervals.  Visual 
examinations,  measurements  ar.d 
nondestructive  testing  of  hoist  rop.'s 
provide  early  recognition  of  hazardou.s 
conditions  which  develop  in  a  hoist 
rope. 

At  the  completion  of  each  daily 
examination,  the  person  making  the 
examination  would  be  required  to 
certify,  by  signature  and  date,  that  the 
examination  has  been  made.  If  any 
wear,  broken  wires,  structural  damage 
or  corrosion  is  present,  or  lub-ication  is 
inadequate,  the  person  makinjj  the 
examination  would  be  required  to 
record  the  conditions  and  the  date.  The 
proposal  would  require  certified tums 
and  records  of  daily  examinations  !o  be 
retained  for  one  year.  The  person 
making  the  six-month  diameter 
measurements  or  nondestructi\  e  tests 
would  be  required  to  record  the 
measurements  or  test  results  and  date 
the  recGid.  The  proposal  would  require 
retention  of  these  r<>cords  until  the  wire 
rope  IS  removed  from  service. 

These  proposed  requirements  are 
generally  derived  from  §§  S.n  and  4.6.1, 
of  ANSI  Mil. 1-1980  and  existins 
standards  55/56/57.19-126.  55/56/57.19- 
131.  75.1400-3.  7-.14n;f  Hnd  "7  1^06. 

Rt^tireraent  Criteria 

Ihis  proposed  standard  vvouid  appear 
in  §§  55/56/57.19-24  and  75/77.1404-^.  It 
would  require  removal  of  wire  rope  from 
ser\  ice  when  one  or  more  specified 
conditions  exist.  These  conditions 
iiK  hide  broken  wires,  diameter 
reduction,  deterioration  from  corrosion, 
distortion  of  rope  structure  or  heat 
damage.  MSllA  believes  that  sut  h 
conditions,  either  alone  or  in 
combination,  could  cause  rope  failure. 
These  proposed  removal  criteria  ,^ie 
generally  derived  from  §§  3.11  and  4.6.2 
of  .A.VSI  Mll.1-1980  and  existing  metal 
and  nonmetal  standards.  The  criterion 
for  wire  breaks  in  the  valleys  between 
strands  in  a  wire  rope,  however,  is 
derived  from  ANSI  AlO.5-1981. 
Personnel  Hoists."  and  the  American 
Iron  and  Steel  Institute's  "Wire  Rope 
Users  Manual"  (1981).  Wire  breaks  in 
valleys  between  strands  indicate 
abnormal  conditions  such  as  fatigue, 
breakage,  or  corrosion  of  other  wires  not 
readily  visible.  The  proposal  would 
replace  existing  retirement  criteria  in 
metal  and  nonmetal  standards  55/56/ 
57.19-128  and  related  requirements 
incorporated  by  reference  in  existing 
coal  standards  75.1401-1,  77.1402-1  and 
77.1903(b). 


Load  End  Attachments 

This  proposed  standard  would  appear 
m  §§  55/56/57.19-25  and  75/77  1404-5  It 
would  prescnbe  methods  of  attaching 
conveyanees  to  hoist  ropes.  Failure  of 
;lie  artai:hment  or  the  ropf  in  the 
ini.mediate  area  of  the  attachment 
presents  one  of  the  most  significint 
hazards  to  persons  nding  a  conveyance. 
Proposed  paragraph  (a)  would  require 
wire  rope  to  be  atiached  to  the  load  by 
the  thimble-and-clip  method,  the 
socketing  method  or  other  method  that 
develops  a  holding  power  of  at  lea^t  80 
percent  of  the  nominal  strength  of  the 
rope.  Except  for  rope  terminations 
where  use  of  other  materials  is  a  design 
feature,  zinc  (speller)  would  be  required 
for  use  in  socketing  wire  ropes.  The 
proposal  would  prohibit  the  use  of  end 
attachment  methods  using  splicing  or 
swaged  fittings.  Swaged  fittings  are 
made  by  compressing  a  steel  sleeve 
over  the  rope  with  a  hydraulic  press.  In 
this  proposed  standard,  the  term  "design 
feature"  means  either  the 
manufacturer's  original  design  or  a 
design  approved  by  a  registered 
professional  engineer 

Proposed  paragraph  (b)  would  require 
U-bolt  clips  to  bt  placed  on  the  rope 
with  the  Ubolts  bearing  upon  the  short 
or  "dead"  end  of  the  rope.  In  addition. 
Table  2  in  the  proposed  stnndard 
contains  requirements  for  the  number  of 
clips,  spacing  between  chp.s  and  amount 
of  torque  to  be  apphed  in  making  end 
attachments  with  cither  U-bolt  or  fist 
grip  (double  saddle)  clips.  Proposed 
Table  2  is  deri\  ed  from  Table  Bl  in 
Appendix  B  uf  ANSI  Mil. 1-1980. 

This  proposed  section  would  allow 
alternative  methods  of  hoist  rope 
attachment  if  such  methods  develop  a 
holding  power  of  80  percent  of  ir\e 
nominal  strength  of  the  rope.  This 
alternative  criterion  will  allow  the  use 
of  new  and  improved  attachment 
methods  as  the  state  of  the  art 
progresses.  It  would  provide  for 
flexibility  in  methods  used  to  attach  the 
rope  to  conveyances  while  maintaining 
the  level  of  safety  provided  by  standard 
methods  of  end  attachment. 

This  proposed  standard  is  derived 
from  §  3.8  of  .A.\SI  Mil  1-1980  and 
existing  meta!  and  nonmetal  and  coal 
requirements.  It  would  replace 
standards  55/56/57.19-24  and  77.1907(a) 
which  contain  existing  load  end 
attachm.ent  requirements. 
.Drum  End  Attachment 

This  proposed  standard  would  appear 
in  §§  55/56/57,19-26  and  75/77, 1404-«,)  It 
would  require  hoist  ropes  to  be  attacheu 
at  the  drum  by  one  of  the  following 
methods:  by  clips  after  making  one  full 
turn  around  a  spoke;  by  clips  after 
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making  one  full  turn  around  the  shaft  if 
the  shaft  is  fixed  to  the  drum,  or  b.\ 
properly  assembled  anchor  bolts, 
clamps  or  wedges,  if  these  devices  are  a 
design  feature  of  the  hoist  drum.  The 
te.-rr.  "design  feature"  m  this  standard 
means  either  the  manfacurer's  original 
design  or  design  approved  by  a 
registered  professional  engmeer. 

The  proposed  methods  would  not 
allow  attachment  of  wire  rope  to  a  shaft 
that  can  rotate  independently  of  the 
drurr.  because  the  rope  could  rub  and 
wear  on  the  shaft,  creating  a  hazardous 
condition.  In  addition,  these  methods 
would  not  permit  the  use  of  set  screws 
because  they  could  seriously  damage 
the  rope. 

After  attachment  to  the  drum,  the 
hoist  rope  would  be  required  to  have  a 
minimum  of  three  full  turns  on  the  drum 
when  the  rope  is  extended  to  its 
max'.Tium  working  length  This 
minimizes  strain  on  the  drum 
a'tachment. 

This  proposed  standard  also  would 
require  that  whenever  a  length  of  a  hoist 
rope  wound  in  multiple  layers  is  cut  off 
at  the  drum,  end,  the  lenghf  of  rope  cutoff 
must  not  be  a  whole  number  mult'ple  of 
the  circumference  of  the  drym.  If  the 
cutoff  were  whole  number  multip'e  cf 
the  circumference,  the  wire  rope's 
contact  points  and  stress  areas  would 
remain  the  same  and  accelerate  wear.  A 
cutoff  which  is  a  fraction  multiple  o.''  the 
ci'"cum.ference  of  the  drum  distributes 
wear  by  changing  contact  points  and 
critical  stress  areas. 

This  proposed  standard  reflects 
prov  isions  in  §  §  3.5.1  and  3.8  of  ANSI 
Mil. 1-1980  and  would  replace  presently 
existing  rope-to-drum  requirements  in 
standards  55/56/57.1^22.  :-5  1403-3(c| 
and  77.1907(d)  and  cutoff  procedures  in 
standards  55/56/57.19-125. 

End  Attachment  Retermination 

This  proposed  standard  would  appear 
in  §§   55/56/57.19-27  and  75'7-.U04-7 
It  would  require  that  damaged  rope  be 
cut  off  and  the  hoist  rope  refastened  at 
an  attachment  where  there  is  more  than 
one  broken  wire,  improper  installation, 
evidence  of  corrosion,  or  indication  of 
slippage  of  the  attachment. 

The  attachments  and  the  rope  near 
the  attachments  are  continually  subiec.t 
to  bending,  vibration  and  other  stresses 
making  them  potentially  the  weakest 
part  of  the  hoist  rope.  It  is  therefore 
critical  that  corrective  action  be  taken  lu 
assure  continued  strength  of  the  rope 
These  proposed  provisions  would 
require  prompt  corrective  action  when 
the  attachment  or  hoist  rope  is  found  to 
be  defective.  This  proposed  standard 
would  replace  standards  55/56/57.19- 
124  and  55/56/57  19-125  which  provide 


fur  period, c  cutoff  of  the  wire  rope  at 
i.'dd  and  drum  ends  regardless  of  the 
rope  condition.  This  proposed  standard 
also  would  replace  similar  provisions 
incorporated  in  the  coal  mine  wire  rope 
standards. 

End  Attachment  Replacement 

This  proposed  standard  would  appear 
in  §8  55/56/57.19-28  and  75/77.1404-8.  It 
would  require  appear  replacement  of 
cracked,  deformed  or  excessively  worn 
hoist  rope  attachments  Prompt 
replacement  of  unsafe  attachments  is  a 
prudent  practice  necessary  to  safeguard 
the  overall  integrity  of  the  hoisting 
system. 

Groove  Radius 

This  proposed  standard  would  appear 
in  §§  55/56/57.19-29  and  75/77.1404-9.  It 
would  require  sheave  and  drum  grooves 
that  have  a  radius  less  than  0.5125  times 
the  nominal  rope  diameter  to  be 
reconditioned  or  replaced.  Maximum 
allowable  wear  values  for  sheave  and 
drum  grooves  assure  proper  rope 
contact  and  thereby  reduce  wear  on  the 
rope.  This  requirement  is  derived  from 
§  3.4of  A.\SI  Mil. 1-1980.  This  standard 
would  replace  existing  drum  and  sheave 
groove  standards  55/56/57.19-40  for 
metal  and  nonmetal  mmes. 

Other  Existing  Rules  Affected 

Standard  75.1400  preently  sets  out  a 
requirement  for  the  strength  of  hoisting 
cable  (hoist  rope).  Under  the  proposed 
rule,  this  requirement  would  be 
eliminated  because  it  would  duplicate 
requirements  for  minimum  wire  rope 
strength  set  out  in  proposed  standard 
75.1404-1  The  proposed  revision  to 
§75.1400  would  remove  the  following 
language  enclosed  in  brackets: 

■   ■    ■  Every  hoist-handlmg  platforms 
cages,  or  other  devices  used  to  transport 
persons  shall  be  equipped  with  brakes 
capable  of  stopping  the  fuliv  loaded  platform. 
cage,  or  other  device;  [nun  ho:i,!!.ng  cable 
adequately  strong  to  sustain  the  fully  loaded 
platform,  cage,  or  other  device:  and  have  a 
proper  margin  of  safety.]  •  *  • 

Nonsubstantive  editorial  changes  also 
have  been  made  in  the  proposed 
revision  to  this  standard.  1  hese  changes 
are  intended  to  provide  greater  clarity 
by  reorganizing  the  existing  standard 
into  separate  paragraphs. 

The  proposed  rule  also  contains  other 
nonsubstantive  changes  including 
heading  changes  and  redesignations  of 
existing  standards. 

MSHA  proposes  to  revoke  standards 
75.1401-2  and  77.1403(d)  which  require 
MSHA  approv  al  of  any  change  to  a  hoist 
or  elevator  that  affects  its  rated 
capacity.  These  standards  duplicate 
existing  standards  75.1401  and  77.1402 


which  require  that  hoists  have  rated 
capacities  consistent  vyith  the  loads 
handled.  In  addition,  the  proposed  rule% 
would  revise  standards  75.1401  and 
77.1402  to  delete  the  references  to  wire 
rope  to  avoid  duplication. 

The  proposed  rule  would  revoke 
standards  55/56/57.19-123  and 
77.1403(e)  that  require  hoist  rope 
lubrication.  The  Agency  recognizes  the 
need  for  lubrication  and  has  included  a 
requirement  that  ropes  be  examined 
daily  for  adequacy  of  lubrication. 
However.  MSHA  believes  the  methods 
and  practices  of  proper  wire  rope 
lubrication  may  vary  depending  upon 
the  particular  mine  operation  and  the 
manufacturer's  recommendations.  Thus, 
the  Agency  proposes  to  allow  each 
operation  to  determine  its  own 
lubrication  needs.  In  inspecting  each 
mine.  MSH.A  would  check  for  the  effects 
of  improper  lubrication,  such  as 
corrosion. 

Consistent  with  the  goal  of  the 
Paperwork  Reduction  Act  to  minimize 
recordkeeping  requirements,  MSHA 
proposes  the  following  changes  to  its 
hoist  examination  recordkeeping 
requirements.  The  proposed  rule  would 
remove  existing  signing  and 
countersigning  provisions  in  standards 
75.1400--4,  77,1403(b)  and  77.1906(c). 
These  standards  require  hoist  inspection 
records  to  be  countersigned  by 
responsible  company  officials  after  the 
person  making  the  inspection  has  signed 
them.  MSHA  believes  that  safe  wire 
rt  pe  and  hoisting  practices,  as  would  be 
required  by  the  proposed  rule  and 
existing  regulations,  can  be  attained 
without  signing  and  countersigning 
requirements.  The  proposed  rule  would 
revise  the  recordkeeping  provisions  in 
standards  55/56/57.19-121,  75.1400-1, 
77.1403(b),  and  77.1906(c)  by  allowing 
certification  that  an  inspection  has  been 
done  if  no  specified  or  otherwise  unsafi? 
conditions  are  present.  A  record  would 
still  be  required  if  any  unsafe  conditions 
are  present  and  the  record  would  be 
required  to  be  dated.  The  proposal 
would  also  revise  these  standards  to 
require  that  certifications  and  records  of 
hoist  examinations  be  retained  for  one 
year.  Metal  and  nonmetal  standards 
currently  require  hoist  records  to  be 
retained  for  three  years;  coal  standards 
do  not  specify  a  retention  period.  MSHA 
believes  that  a  one-year  period  for 
retention  of  certifications  and  records 
for  hoist  equipment  would  provide  an 
adequate  basis  for  evaluating 
compliance  with  the  hoist  examination 
requirements.  Finally,  the  proposed  rule 
would  revoke  standard  75.1807  which 
requires  that  results  of  hoist 
examinations  be  recorded  in  an 


IV.  Executiv 
Regulatory  I 

I  'nder  Ext 
hris  preparc( 
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approved  book.  MSHA  does  not  believe 
!hdt  there  is  a  need  to  prescribe  t.he  form 
of  record  which  an  operator  must  keep 
A  review  of  current  industry  practice 
reveals  that  examinations  of  all  hoist 
equipment,  including  the  wire  rope,  is 
ynnerally  done  at  the  same  time, 
resulting  in  one  record.  The  proposed 
revisions  of  these  hoist  examination 
recordkeeping  requirements  would  not 
dlter  inspection  responsibilitis^s  of  mine 
operators. 

The  proposed  rule  would  revoke  metal 
and  nonmetal  standards  55/56/57,19-39 
(D/d  drum  and  sheave  tread  ratios). 
MSHA  believes  the  proposed  daily 
examination  (55/56/57.19-23)  and  more 
comprehensive  retirement  criteria  (55/ 
56/57.13-24)  would  provide  an 
equivalent  safety  factor  and  assure 
rpmo\al  of  worn  wire  rope  b(;fore  a 
hazard  arises  and  thereby  satisfy  the 
intent  of  standards  55/56/57.19-39. 

The  proposed  rule  would  nnnke  coal 
standards  75.1403-3(b)  and  77.1907(b) 
that  require  bridle  chains  or  cables  to  be 
ccmnected  securely  between  ropes  and 
(.onveyances.  As  with  many  secondary 
.ittachments.  bridle  chain  attachments 
can  induce  stress  concentrations  on  the 
rope.  MSH.'\  believes  that  the  proposed 
standard.',  that  address  reternun.ition  of 
end  attachments  would  assure  safe 
connection  of  the  conveyance  to  the 
wire  rope. 

III.  Drafting  Information 

The  principal  persons  responsible  for 
preparing  this  jiroposed  rule  are:  Donald 
1  lutchinson.  Technical  Support,  MSHA; 
f-rcd  Williams  and  FJale  Cavanaugh, 
Coal  Mine  SnhHy  and  Health,  MSHA; 
i'aul  Talley.  Metal  and  Nonmetal  Safety 
and  Health,  MSHA;  Richard 
Zeutenhorst  Office  of  Standards, 
Regulations  and  Varianres,  MSH.A: 
Bernard  McGuire  and  M.  Peter  ti.nuui. 
Office  of  the  Solicitor.  Department  of 
Labor 

IV,  Executive  Order  12291  and 
Regulatory  Flexibility  Act 

I  'nder  Elxecutive  Order  12291,  MSHA 
has  prepared  an  initial  analysis  to 
uicntify  potential  costs  and  benefits 
associated  with  proposed  changes  to  its 
safety  standards  for  wire  ropes  in  coal 
and  metal  and  nonmetal  nunes.  The 
Agency  has  incorporated  this  analysis 
into  the  Initial  Regulatory  Flexibility 
.'\nalysis  required  by  the  Regulatory 
Flexibility  Act.  In  this  analysis, 
summarized  below,  MSHA  has 
determined  that  the  proposed  rule  would 
not  result  in  major  cost  increases  nor 
have  an  effect  of  SlOO  million  or  more  on 
the  economy.  The  rale  does  not  meet  the 
criteria  for  a  major  rule  and  therefore  a 


Ri-'gulatory  Impact  .'Vnalysts  is  not 
necessary. 

The  Regulatory  Flexibility  Act 
requires  that  in  developing  regvilatory 
[iroposdls.  agencits  should  evaluate  and 
include,  wherever  possible,  compliajice 
alternatives  that  minimize  any  adverse 
impact  on  small  business  entities. 
Becaust;  the  practices  of  safe  wire  rope 
list,'  do  not  vary  from  large  mint's  to 
.s.uall  mines,  the  Agpucy  has  not 
proposed  exemption  of  small  mines  from 
any  provisions  of  the  proposed  rule. 
However,  MSHAs  proposal  would 
clarify  compliance  responsibilities  by 
rcniox  al  of  incorporations  by  reference, 
.idopt  performance-oriented  standards 
for  end  attachments  and  rope 
retirement,  and  keep  recordkeeping  to 
the  minimum  necessary. 

In  the  following  summary  of  the  Initial 
Regulatory  Flexibility  Analysis.  MSHA 
has  compared  the  costs  and  benefits 
associated  with  the  proposed  changes 
with  the  costs  of  existing  requirements. 
A  copy  of  the  analysis  is  available  upon 
request. 

MSI-L\  estimates  that  the  annual 
compliance  costs  associated  with  the 
p.'-oposed  wire  rope  requirements  would 
amount  to  S648.000.  This  represents  a 
net  increase  of  $59,000  over  current 
compliance  costs.  This  is  not  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act. 
The  proposed  regulations  would  affect  • 
about  450  mining  operations.  Of  these, 
300  are  metal  and  nonmetal  mines  and 
150  are  coal  mines.  MSHA  estunales 
that  appro.ximately  250  of  these  mines 
are  small  business  entities.  Small 
business  entities  are  defined  ks  mines 
with  fewer  then  20  employees.  The 
Agency  requests  comments  on  this 
definition  of  small  business  entities  for 
the  purposes  of  complying  with  the 
Regulatory  Flexibility  Act. 

In  developing  cost  estimates,  MSHA 
has  taken  into  consideration  industry 
wide  safety  practices.  Current 
compliance  costs  are  related  to  the 
fo'lowing  requirements:  Inspection  and 
recordkeeeping:  equipment  repair  and 
replacement;  and  retirement  of  wire 
ropes.  In  calculating  the  costs  of  the 
proposed  rule,  the  Agency  considered 
the  following  new  or  increased 
requirements:  initial  rope  measurements 
for  all  mines:  an  increase  from  monthly 
to  daily  i;if,pection  of  wire  ropes  at 
metal  and  nonmetal  mines:  semiannual 
inspections  of  the  wire  rope  by 
me-.surement  or  nondestructive  fpsfir.g 
at  coal  mines;  and  more  detailed 
retirement  criteria.  MSHA  projects 
reductions  in  costs  as  a  result  of 
proposed  revocation  of  countersigning 


requirements  for  hoist  records  at  coal 
mines;  replacement  of  periodic  cutoff 
requirements  by  requirements  linked  to 
the  condition  of  the  rope;  and  removal  of 
sheave  to  rope  diameter  requirements. 
The  proposed  revocation  of  the 
countersigning  provisions  would  also 
result  in  reduced  recordkeeping 
requirements  at  coal  mines.  In  addition, 
new  provisions  for  drum  and  load  end 
attachments  would  allow  operators 
greater  flexibihty  in  meeting  compliance 
responsibilities  with  state-of-the-art 
equipment  and  procedures. 

In  the  proposed  rule.  MSHA  has 
reorganized,  updated  and  clarified 
existing  provisions.  The  Agency  has  also 
proposed  the  existing  provisions  that 
would  duplicate  the  proposal.  MSflA 
has  limited  recordkeeping  and 
certification  requirements  to  the 
minimum  necessary  to  assure  effective 
compliance;  simple  log  entnes  could  be 
used  to  satisfy  these  requirements. 
Based  upon  Agency  experience  and 
current  industry  practice,  MSHA 
believes  that  the  inspection, 
recordkeeping  and  certification 
requirements  for  wire  ropes  can  be 
performed  in  conjunction  with  other 
hoist  requirements. 

The  primary  benefit  of  the  proposed 
rule  is  the  protection  that  the  standards 
would  provide  to  miners  who  rely  on 
hoists  as  personnel  conveyances  or  who 
work  nearby  materials  hoisted  by  wire 
ropes.  Wire  rope  failure  can  result  in 
injuries  and  fatalities.  The  proposal 
would  provide  uniform  protection  for  all 
miners  whose  lives  often  depend  on  the 
integrity  of  a  wire  rope. 

The  proposed  rule  contains 
performance  oriented  provisions  that 
include  technological  advancements. 
These  provisions  would  permit 
operators  greater  compliance  flexibility 
and  reduce  the  need  for  operators  lo 
request  variances  from  the  Agency  for 
the  use  of  state-of-the-art  equipment. 
The  proposal  would  also  replace 
incorporations  by  reference  with 
specific  requirements  to  clarify 
compliance  responsibilities  for  coal 
mine  operators. 

V.  Paperwork  Reduction  Act 

The  recordkeeping  requirements  in 
these  proposals  are  the  minimum 
required  to  assure  safety  of  miners 
MSHA  has  submitted  these 
requirements  to  the  Office  of 
Management  and  Bndget  for  revieu  in 
accordance  with  section  3504(h)  of  trie 
Paperwork  Reduction  Act. 


/ 
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VI.  Federal  Register  Indexing  of  Terms 

This  rule  would  be  indexed  in  the 
Federal  Register  Thesaurus  of  Indexing 
Terms  under  the  following  heading: 

List  of  Subiects  in  30  CFR  Part  55.  56. 
57.  75  and  77 

Mine  safety  and  health,  Hoisting, 
Wire  rope. 

Dated:  November  9. 1982. 
Ford  B.  Ford, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

This  proposed  rule  would  amend  Parts 
55.  56.  57.  75  and  77.  Chapter  I,  Title  30 
of  the  Code  of  Federal  Regulations  as 
set  forth  below. 

PART  55— SAFETY  AND  HEALTH 
STANDARDS— METAL  AND 
NONMETAL  OPEN  PIT  MINES 

Part  55.  Subchapter  N,  Chapter  I,  Title 
30  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows. 

1.  The  authority  citation  for  the 
following  revisions  to  Part  55  is: 

Authority:  Sec.  101  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977.  Pub.  L.  91-173 
as  amended  by  Pub.  L  95-164,  91  Stat.  1291 
(30  U.S.C.  811). 

2.  It  is  proposed  to  remove  the  word 
"Nonmetallic"  and  substitute 
"Nonmetal"  in  the  headings  for  Part  55 
and  Subchapter  N. 

§55.19    [Amended] 

3.  It  is  proposed  to  remove  the  words 
"Man  hoisting"  and  substitute 
"Hoisting"  in  the  headings  for  §  55.19 

4.  It  is  proposed  to  redesignate 
standard  55.19-26  as  55.19-30. 

5.  It  is  proposed  to  redesignate 
standard  55.19-22  as  55.19-26. 

6.  It  is  proposed  to  redesignate 
standard  55.19-24  as  55.19-25. 

7.  It  is  proposed  to  remove  reserved 
numbers  55.19-27  through  55.19-34. 

8.  It  is  proposed  to  add  a  new 
standard  55.19-20  as  follows: 

55.19-20     Scope.  The  requirements  in 
Standards  55.19-21  through  55.19-34  shall 
apply  to  wire  ropes  used  for  hoisting  persons 
or  hoisting  loads  that  may  endanger  the 
safety  of  persons. 

9.  It  is  proposed  to  revise  standard 
55,19-21  as  follows: 

55.19-21    Minimum  Rope  Strength.  At 
installation,  the  nominal  strength 
(manufacturer's  published  catalog  strength) 
of  wire  ropes  used  for  hoisting  shall  meet  the 
minimum  values  obtained  by  the  following 
formulas: 

(a)  Winding  Drum  Rope 
Rope  lengths  less  than  3000  feet- 
Minimum  Value  =  Static  Load  x 
(7.0-O.OOlL) 
Rope  lengths  300  feet  or  greater — 
Minimum  Value  =  Static  Load  x  4.0 


(bl  Friction  Drum  Ropes 
(1)  Friction  Hoi.st  Ropes 

Rope  lengths  less  than  400  feet — 
Minimum  Value  =  Static  Load  x 
(7.0-0.0005L) 

Rope  lengths  4000  feet  or  greater- 
Minimum  Value  =  Static  Load  x  5  0 
(21  Tail  (Balance  Ropes) 

Minimum  Value  =  Weight  of  Rope  x  7.0 
(3)  Guide  and  Rubbing  Ropes 

Minimum  Value  =  Weight  of  Rope  x  5.0 

(c.)  Rotation  Resistant  Rope 
Minimum  Value  =  Static  Load  x  10.0 

Where  L  equals  maximum  suspended  rope 
length  in  feet. 

10.  It  is  proposed  to  add  a  new 
standard  55.19-22  as  follows: 

55,19-22    Initial  Operation  and 
Measurement.  Prior  to  placement  in  service,  a 
newly  installed  hoist  rope  shall  be  operated 
for  at  least  ten  cycles  through  its  full  length, 
starting  with  a  light  load  at  reduced  speed. 
Load  and  speed  shall  be  increased  with  each 
cycle  until  maximum  operating  conditions  are 
met.  Immediately  following  this  procedure, 
the  rope  diameter  shall  be  measured  at  least 
once  in  every  third  interval  of  length  to 
establish  a  base  line  for  subsequent 
measurements.  A  record  of  the  measurements 
and  the  date  shall  be  made  by  the  person 
taking  the  measurements.  This  record  shall 
be  retained  until  the  rope  is  retired  from 
service. 

11.  It  is  proposed  to  redesignate  and  to 
revise  standard  55.19-126  as  follows: 

55  19-23    Daily  and  Six-month 
Examinations,  (a)  A  daily  visual  examination 
of  hoist  ropes  and  their  attachments  shall  be 
m,jde  for  wear,  broken  wires,  structural 
damage,  corrosion,  and  inadequate 
lubrication.  Special  attention  shall  be  given 
to  stress  points,  including  the  area  near 
attachments,  where  the  rope  rests  on 
sheaves,  where  the  rope  leaves  the  drum,  at 
drum  crossovers  and  at  change-of-layer 
regions.  This  e.xamination  is  required  only  on 
days  the  hoist  rope  is  used. 

(b)  ,At  the  completion  of  each  daily 
examination,  the  person  making  the 
examination  shall  certify,  by 'signature  and 
date,  that  the  examination  has  been  made.  If 
any  of  the  conditions  listed  in  paragraph  (a) 
above  are  present,  the  person  conducting  the 
examination  shall  make  a  record  of  the 
conditions  and  the  date.  Certifications  and 
records  of  daily  examinations  shall  be 
retained  for  one  year. 

(c)  Every  six  months,  hoist  rope  diameter 
measurements  or  nondestructive  tests  shall 
be  made  at  the  following  locations: 

(1)  Wherever  wear  is  evident: 

(2^  Where  the  hoist  rope  rests  on  sheaves 
at  regular  stopping  points: 

(3|  Where  the  hoist  rope  leaves  the  drum  at 
regular  stopping  points:  and 

(4)  At  drum  crossover  and  change-of-layer 
regions. 

(d)  The  person  making  the  measurements 
or  nondestructive  tests,  as  required  in 
paragraph  (c)  above,  shall  record  the 
measurements  or  test  results  and  the  date. 
This  record  shall  be  retained  until  the  rope  is 
retired  from  service. 


12.  It  is  proposed  to  redesignate  and  to 
revise  standard  55.19-128  as  follows: 

55.19-24    Retirement  Criteria.  Unless  the 
damage  or  deterioration  is  removed  by  cutoff, 
hoist  ropes  shall  be  removed  from  service 
when  any  of  the  following  conditions  occur: 

(a)  Six  randomly  distributed  broken  wires 
in  one  rope  lay  length  or  three  broken  wires 
in  one  strand  in  one  rope  lay  length  (Snagged, 
nicked  or  severely  bent  wires  shall  count  as 
broken  wires.); 

(b)  More  than  one  broken  wire  in  the  valley 
between  strands  in  one  rope  lay  length: 

(c)  A  rapid  increase  in  the  number  of 
broken  wires: 

(d)  A  loss  of  more  than  one-third  the 
original  diameter  of  the  outer  wires; 

(e)  Rope  deterioriation  from  corrosion; 

(f)  Distortion  of  the  rope  structure: 

(g)  Heat  damage  from  any  source; 
(h)  A  reduction  in  rope  diameter  that 

exceeds  the  values  in  Table  1;  or 

(i)'Broken  wires  and  diameter  reductions 
that  in  combination  create  a  hazardous 
condition 


Table  1 


-Rope  Diameter  Reduction  (In 
Inches) 


NoTiinai  rope  diameter 

Maximum  allowable 

reduction  of  tiase-line 

diameter 

FractKxi 

Decimal 

%t  to  f, 

Kto  U 

V,  to  U .... 

1  \  to  1 1   

15. 
K. 

>i< 

0  031 
0  047 
0  063 
0078 

H  or  greater 

0094 

13.  It  is  proposed  to  revise 
redesignated  standard  55.19-25  as 

follows: 

55.19-25  Load  End  Attachments,  (a)  Hoist 
ropes  shall  be  attached  to  the  load  by  the 
thimble-and-clip  method,  the  socketing 
method,  or  other  method  that  develops  at 
least  80  percent  of  the  nominal  strength  of  the 
rope.  Methods  using  splices  or  swaged 
fittings  are  prohibited.  Except  for 
terminations  where  use  of  other  materials  is  a 
design  feature,  zinc  (spelter)  shall  be  used  for 
socketing  wire  ropes.  Design  feature  means 
either  the  manufacturer's  original  design  or  a 
design  approved  by  a  registered  professional 
engineer. 

(b)  Wire  rope  clips  shall  be  installed 
according  to  Table  2.  U-bolt  clips  shall  be 
placed  on  the  rope  with  the  U-bolts  bearing 
upon  the  short  or  "dead"  end  of  the  rope. 

Table  2— Wire-Rope  Cups 


Minimum 
of  dips 

Center  to 
center 

clip 
spjKang 
(incttesi 

Torque  '  (fool 
pounds) 

(mcfies) 

U-boH 

Fist  gnp 

%i " 

51 
6 
6 
6 

n 
«\ 

7% 

B 

65 
95 
95 
130 
225 
225 
22S 
360 
360 
380 

65 

130 
130 

225 

225 

225 

* —'••-"• 

360 
360 
500 
500 
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Table  2— Wire-Rope  Cups— Continued 


0  031 

0  047 

0  063 

0078 

0  094 

Fist  gnp 

ss 

65 

» 

130 

)5 

130 

)0 

225 

»5 

225 

!5 

225 

a 

360 

30 

360 

>0 

500 

» 

500 

Clip  size 

Mfnimum 
numCer 
of  clips 

Center  to 
ceniec 

(*P 
spacing 
(incnes) 

Torque  '  (foot 

PCXXKIS) 

{mchesi 

LMxjIt 

Fst  gnp 

n 

7 
7 
8 
8 
9 
10 
10 

8li 

8il 

10« 

10» 

ion 

1U 

11* 

430 
590 
750 
750 
750 
750 
1^00 

U, 

"" "* 

2 J 

211 _.. 

2% 

2fi 

3 _.. 

'  Ttweads  not  lubricated 

Note. — The  number  of  clips  shown  in  Table 
2  is  based  upon  using  regular  or  lang  lay  wire 
rope,  6  X  19  class  or  6  x  37  class,  fiber  core  or 
independent  wire  rope  core  (IWRC). 
improved  plow  steel  (IPS)  or  extra  improved 
plow  steel  (EIP).  If  seale  construction  or 
similar  large-outer-wire  type  construction  in 
the  6x19  class  is  used  for  sizes  one  inch  in 
diameter  and  larger,  add  at  least  one 
additional  clip. 

The  number  of  clips  shown  in  Table  2  also 
applit^E  t'l  right  regular  lay  wire  rope,  8x19 
class,  fiber  core,  IPS,  sizes  1  ^  inch  and 
smaller:  and  the  right  regular  lay  wire  rope, 
18  X  7  class  fiber  ^ore,  IPS  or  EIP,  sizes  1^« 
inch  and  smaller. 

14.  ll  is  proposed  to  revise 
redesignated  standdrd  55,19-26  as 
follows: 

55.19-26  Drurr.  End  Attocbment.  [a)  The 
hoist  rope  shall  be  attached— 

(1)  Scnirely  by  clips  after  making  one  full 
turn  around  the  drum  spoke: 

(2)  Siicurely  by  clips  after  making  one  full 
turn  around  the  shaft,  if  the  drum  is  fixed  to 
the  shaft:  or 

(3)  By  properly  assembled  anchor  boils, 
clamps  or  wedges,  if  provided  as  a  design 
feature  of  the  hoist  drum.  Design  feature 
means  cither  the  manufacturer's  original 
design  or  a  design  approved  by  a  registered 
professional  engineer. 

(b)  The  hoist  rope  shall  have  a  minimum  of 
three  full  turns  on  the  drum  when  the  rope  is 
extended  to  its  maximum  woikmg  length. 

(c)  Whenever  a  length  of  a  hoist  rope 
wound  in  multiple  layers  is  cu'  off  at  the 
drum  end.  the  length  of  rope  cut  off  shall  not 
be  a  whole  number  multiple  of  the 
circumference  of  the  drum, 

15,  It  is  proposed  to  redesignate  and  to 
revise  standard  55,19-124  as  follows: 

55,19-27  End  Attachment  Retemination. 
Damaged  or  deteriorated  hoist  rope  shall  be 
removed  by  cutoff  and  the  rope  reterminated 
where  there  is — 

(a)  More  than  one  broken  wire  at  an 
attachment; 

(b)  Improper  installation  of  an  att.ichment; 

(c)  Slippage  at  an  attachment:  or 

(d)  Evidence  of  corrosion  at  an  attachment, 

16,  It  is  proposed  to  add  a  new 
standard  55,19-28  as  follows: 

55,19-28    End  Attachment  Rrplacement. 
Hoist  rope  attachments  shall  be  replaced 
when  cracked,  deformed  or  excessively  worn, 

17,  It  is  proposed  to  redesignate  and  to 
revise  standard  55.1&-40  as  follows: 


55,19-29     C/iooi'eflorf/us,  Sheave  and 
drum  grooves  that  have  s  radius  less  than 
0,5125  times  the  nominal  rope  diameter  shall 
be  reconditioned  or  replaced. 

18.  It  is  proposed  to  revoke  standard 
55,19-39. 

19.  It  is  proposed  to  revoke  standard 
55.19-53. 

20.  It  is  proposed  to  revise  standard 
55.19-121  as  follows: 

55.19-121.  At  the  time  of  completion,  the 
person  performing  inspev-tions  tests  and 
maintenance  of  shafts  and  hoistmg 
equipment  required  m  standard  55  19-120 
shall  certify,  by  signature  and  date,  that  they 
have  been  done,  A  reco.-d  of  any  pari  that  is 
not  functioning  properly  shall  be  made  and 
dated.  Certifications  ard  records  shall  be 
retained  for  one  yen: 

21.  It  is  proposed  to  revoke  standard 
55,19-123. 

22.  It  is  proposed  to  revoke  standard 
5519-125. 

23  It  is  proposed  to  revoke  standard 
53  19-131, 

PART  56— SAFETY  AND  HEALTH 
STANDARDS;  SAND.  GRAVEL  AND 
CRUSHED  STONE  OPERATIONS 

Pnrt  56,  Subchapter  .\.  Chapter  1,  Title 
30  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows, 

1.  The  authority  citation  for  the 
following  revisions  to  Part  56  is: 

Authority:  Sec.  101  of  the  Federal  Mine 
Safety  and  Health  .Act  of  1977,  Pub.  L.  91-173 
as  amended  by  Pub,  L.  95-164,  91  Stat,  1291 
(.30  U,S,C.  811). 

2.  It  is  proposed  to  delete  the  word 
"Nonmetallic"  and  substitute 
"Nonmetal"  in  the  headings  for  Part  56. 

§56.19    [Amended] 

3.  It  is  proposed  to  delete  the  words 

"Man  hoisting"  and  substitute 
"Hoisting"  in  the  headings  for  §  56,19. 

4.  It  is  proposed  to  redesignate 
standard  56,19-26  as  56.19-30, 

5.  II  is  proposed  to  redesignate 
standard  56.19-22  as  56,19-26. 

6.  It  is  proposed  to  redesignate 
standard  .56,19-24  as  56,19-25. 

7.  it  is  proposed  to  delete  reserved 
numbers  56,19-27  through  56.19-34. 

8.  It  is  proposed  to  add  a  new 
standard  56,19-20  as  follows: 

56.19-20  Scope.  The  requirements  in 
standards  56.19-21  through  56.19-34  shall 
apply  to  wire  ropes  used  for  hoisting  persons 
or  hoisting  loads  that  may  endanger  the 
safety  of  persons, 

9.  It  :s  proposed  to  revise  standard 
56.19-21  as  follows: 

56.19-21  Mm: mum  Rape  Stre;if:th.  .At 
installation,  the  nominal  slrengt.l 
(manufacturer's  published  catalog  strength) 
of  wire  ropes  used  for  hoisting  shdil  meet  the 
minimum  w.lues  obtained  by  the  following 
formulas: 


(a)  Winding  Drum  Rope 

Rope  lengths  less  than  3000  fppi— 

Minimum  Vaiue  =  Static  Uiad  x  |7  0-0,001L| 

Rope  lengths  3000  feet  or  greater- 
Minimum  Value  -  Static  Load  x  4  0 

(b)  Fnction  Drum  Ropes 

(1)  Friction  Hnist  Ropes 

Rope  lengths  less  than  4000  feet— 
Minimum  \alue  =  Static  Load  x  (7.0- 
000051.) 
Rope  lengths  4000  feet  or  greater— 
.Minimum  Value  =  Static  Load  x  5,0 

(2)  Tail  {Balance  Rop^sj 

Minimum  Value  x  Weight  of  Rope  x  7.0 

(3)  Guide  and  Rubbing  Ropes 
.Minimum  Value  =  Weight  of  Rope  x  5.0 
(cj  RotHiion  Resistant  Rope 

Minimum  Value  =  Static  Load  x  10.0 

Where  L  equals  maximum  suspended  rope 
length  in  feet. 

10  It  is  proposed  to  add  a  new 
standard  56  19-22  as  follows: 

Sh  19-22  Initial  Operation  and 
Measurement  Prior  to  placement  in  service,  a 
newly  installed  hoist  rope  shall  be  operated 
for  at  least  ten  cycles  through  its  full  length, 
starting  with  a  light  load  at  reduced  speed. 
Load  and  speed  shall  be  increased  with  each 
cycle  until  maximum  operating  conditions  are 
met.  Immediately  following  this  procedure, 
the  rope  diameter  shall  be  measured  at  least 
once  in  every  third  interval  of  length  to 
establish  a  base  line  for  subsequent 
measurements,  A  record  of  the  measurements 
and  the  date  shall  be  made  by  the  person 
taking  the  measurements.  This  record  shall 
be  retained  until  the  rope  is  retired  from 
service. 

11.  It  is  proposed  to  redesignate  and  to 
revise  standard  56.19-126  as  follows: 

56,19-23  Doiiy  and  Six-Month 
Examinations,  (a)  A  daily  visual  examination 
of  hoist  ropes  and  their  attachments  shall  be 
made  for  wear,  broken  wires,  structural 
damage,  corrosion,  and  inadequate 
lubrication.  Special  attention  shall  be  given 
to  stress  points,  including  the  area  near 
attachments,  where  the  rope  rests  on 
sheaves,  where  the  rope  leaves  the  drum,  at 
drum  crossovers  and  at  change-of-layer 
regions.  This  examination  is  required  only  on 
days  the  hoist  rope  is  used. 

(b)  At  the  completion  of  each  daily 
examination,  the  person  making  the 
examination  shall  certify,  by  signature  and 
date,  that  the  examination  has  been  made  If 
any  of  the  conditions  listed  in  paragraph  (a) 
above  are  present,  the  person  conducting  the 
examination  shall  make  a  record  of  the 
conditions  and  the  date.  Certifications  and 
records  of  daily  examinations  shall  be 
retained  for  one  year. 

(c)  Every  six  months,  hoist  rope  diameter 
measurements  or  nondestructive  tests  shall 
be  made  at  the  following  locations: 

(1)  Wherever  wear  is  evident: 

(2)  Where  the  hoist  rope  rests  on  sheaves 
at  regular  stopping  points; 

(3)  Where  the  hoist  rope  leaves  the  drum  at 
regular  stopping  points,  and 

(4)  At  drum  crossover  and  change-of-layer 
regions. 
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(d)  The  person  making  the  measurements 
or  nondestructive  tests,  as  required  Ln 
para^aph  (c)  above,  shall  record  the 
measurements  or  test  results  and  the  date. 
This  record  shall  be  retained  until  the  rope  is 
retired  from  service. 

12.  It  is  proposed  to  redesignate  and  to 
revise  stJindard  56.19-128  as  follows: 

56.1»-24    Retirement  Criteria.  Unless  the 
damage  or  deterioration  is  removed  by  cutoff, 
hoist  ropes  shall  be  removed  from  service 
when  any  of  the  following  conditions  occur 

(a)  Six  randomly  distributed  broken  wires 
in  one  rope  lay  length  or  three  broken  wires 
in  one  strand  in  one  rope  lay  length  (Snagged, 
nicked  or  severely  bent  wires  shall  count  as 
broken  wires.); 

(b)  More  than  one  broken  wire  in  the  valley 
between  strands  in  one  rope  lay  length; 

(c)  A  rapid  increase  Ln  the  number  of 
broken  wires; 

(d)  A  loss  of  more  than  one-third  the 
original  diameter  of  the  outer  wires; 

(e)  Rope  deterioriation  from  corrosion; 

(f)  Distortion  of  the  rope  structure: 
Ig]  Heat  damage  from  any  source; 
(h)  A  reduction  in  rope  diameter  that 

exceeds  the  values  in  Table  1;  or 

(i)  Broken  wires  and  diameter  reductions 
that  in  combination  create  a  hazardous 
condition. 

Table  1— Rope  Diameter  Reduction  On 
Inches) 


Table  2— Wire  Rope  Cups— Continued 


Nomnal  rop*  dtameler 

Maximum  aHowaCM 

rBOuctiono*  Isaae-Sne 

dnmeur 

Fraction 

Decimal 

«,  •"  1 

0  331 

\  10  H  

0O47 

1  ',  1T>  '  ^ 

0.063 

n  to  1 '.    _.      . 

0  0^8 

0094 

13.  It  is  proposed  to  revise 
redesignated  standard  56.19-25  as 
follows: 

56.19-25    Load  End  Attachments,  (a)  Hoist 
ropes  shall  be  attached  to  the  load  by  the 
thimble-and-clip  method,  the  socketing 
method,  or  other  method  that  develops  at 
least  80  percent  of  die  nominal  strength  of  the 
rope.  Methods  using  spUces  or  swaged 
fittings  are  prohibited.  Except  for 
terminations  where  use  of  other  materials  is  a 
design  feature,  zinc  (spelter]  shall  be  used  for 
socketing  wire  ropes.  Design  feature  meant 
either  the  manufacturer's  original  design  or  a 
design  approved  by  a  registered  professional 
engineer. 

(b)  Wire  rope  clips  shall  be  installed 
according  to  Table  2.  U-bolt  clips  shall  be 
placed  on  the  rope  with  the  U-bolts  bearing 
upon  the  short  or  "dead"  end  of  the  rope. 

Table  2— Wire  Rope  Cups 


Clip  itza 
Oncnes) 


MininiuiTi 
number 
0*  c«pa 


Center  to 
center 

apedng 
(incneel 


s 


Tcxque '  (toot  pounds) 


U-bon      !    Rtt  grt> 


Clio  site 
(locnest 

Minimum 
nun*er 
o<  clips 

Center  to 
center 

clip 
spaong 
(incne^ 

Torque '  (foot  pourxjs) 

U-t)Ol1          Fist  grip 

«_ 

3 

10 
10 

« 

e 
e« 

6« 
6t 

7* 
7\ 
8 

Si 

10» 
10^ 
10* 

11* 

1U 

95 
130 
225 
225 
225 
360 
360 
360 
430 
590 
,       750 
750 
750 
750 
1.200 

130 
225 

Z2S 

225 

!H 

360 
360 

500 

t1 

500 

J 

21 

211 

3 .J 

- •— 

as 

95  I 


85 
130 


'  Threads  not  lu£)ncatad 

Note. — The  number  of  clips  shown  in  Table 
2  IS  based  upon  using  regular  or  lang  lay  wire 
rope,  6x19  class  or  6  x  37  class,  fiber  core  or 
independent  wire  rope  core  (JWfRC). 
improved  pl"w  steel  (IPS)  or  extra  improved 
plow  steel  (KIP)   If  scale  construction  or 
simildr  Urseouter-wire-type  construction  in 
the  6  X  1<J  class  is  used  for  sizes  one  inch  in 
diameter  and  larger,  add  at  least  one 
additional  clip. 

The  number  of  clips  shown  in  Table  2  also 
applies  to  right  regular  lay  wire  rope,  8  x  19 
class,  fiber  core,  [PS,  sizes  \^  inch  and 
smaller  and  the  right  regular  lay  wire  rope, 
18x7  class  fiber  core.  IPS  or  EIP,  sizes  HI 
inch  and  smaller. 

14  It  is  proposed  to  revise 
redesignated  standard  56.19-26  as 
follows: 

56.19-26  Drj.'Ti  End .Attarhment.  (a)  The 
hoist  rope  shall  be  attached — 

(1|  Securely  by  clips  after  making  one  full 
turn  around  the  drum  spoke; 

(2)  Securely  by  clips  after  making  one  full 
turn  around  the  shaft,  if  the  drum  is  fixed  to 
the  shaft;  or 

(3)  By  properly  assembled  anchor  bolts, 
cUnips  or  wedges,  if  provided  as  a  design 
feature  of  the  hoist  drum.  Design  feature 
means  either  the  manufacturer  s  original 
design  or  a  design  approved  by  a  registered 
professional  engineer. 

(bl  The  hoist  rope  shall  have  a  minimum  of 
three  full  turns  on  the  drum  when  the  rope  is 
extended  to  its  maximum  working  length. 

(c)  Whenever  a  length  of  a  hoist  rope 
wound  in  multiple  layers  is  cut  off  at  the 
drum  end.  the  length  of  rope  cut  off  shall  not 
be  a  whole  number  multiple  of  the 
circumference  of  the  drum. 

15.  It  is  proposed  to  redesignate  and  to 
revise  standard  56.19-124  as  follows: 

56.19-27    End  Attachment  Relermination. 
Damaged  or  deteriorated  hoist  rope  shall  be 
removed  by  cutoff  and  the  rope  retermlnated 
where  there  is — 

(a)  More  than  one  broken  wire  at  an 
attachment; 

(b)  Improper  installation  of  an  attachment 
(c|  Slippage  at  an  attachment:  or 

(d)  Evidence  of  corrosion  at  an  attachment. 

16.  It  is  proposed  to  add  a  new 
standard  56.19-28  as  follows; 


56.19-28    End  Attachment  RepJacement 
Hoist  rope  attachments  shall  be  replaced 
when  crocked,  deformed  or  excessively  worn. 

17.  It  Is  proposed  to  redesignate  and  to 
revise  standard  56.19-40  as  follows: 

56.19-29    Groove  Radius.  Sheave  and 
drum  grooves  that  have  a  radius  less  than 
a5125  times  the  nominal  rope  diameter  shall 
be  reconditioned  or  replaced. 

18.  It  is  proposed  to  revoke  standard 
56.19-39. 

19.  It  is  proposed  to  revoke  standard 
56.19-53. 

20.  It  is  proposed  to  revise  standard 
56.19-121  as  follows: 

56.19-121.  At  the  time  of  completion,  the 
person  performing  inspections,  tests,  and 
maintenance  of  shafts  and  hoisting 
equipment  required  in  standard  58.19-120 
shall  certify,  by  signature  and  date,  that  they 
have  been  done.  A  record  of  any  part  that  is 
not  functioning  properly  shall  be  made  and 
dated.  Certifications  and  records  shall  be 
retained  for  one  year. 

21.  It  is  proposed  to  revoke  standard 
56.19-123. 

22.  It  is  proposed  to  revoke  standard' 
56.19-125. 

23.  It  is  proposed  to  revoke  standard 
56.19-131. 

PART  57-SAFETY  AND  HEALTH 
STANDARDS— METAL  AND 
NONMETAL  UNDERGROUND  MINES 

Part  57.  Subchapter  N,  Capter  I.  Title 
30  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows. 

1.  The  authority  citation  for  the 
following  revisions  to  Part  57  is; 

Authority:  Sec.  101  of  Federal  Mine  Safety 
and  Health  Act  of  1977,  Pub.  L  91-173  as 
amended  by  Pub.  L  95-164,  91  Stat.  1291  (30 
U.S.C.  811). 

2.  It  is  proposed  to  delete  the  word 
"Nonmetallic"  and  substitute 
"Nonmetal"  in  the  headings  for  Part  57. 

§57.19    [Amended] 

3.  It  is  proposed  to  delete  the  words 
"Man  hoisting"and  substitute  "Hoisting" 
in  the  headings  for  {  57.19. 

4.  It  is  proposed  to  redesignate 
standard  57.19-28  as  57.19-30. 

5.  It  is  proposed  to  redesignate 
standard  57.19-22  as  57.19-28. 

6.  It  is  proposed  to  redesignate 
standard  57.19-24  as  57.19-25. 

7.  It  is  proposed  to  delete  reserved 
numbers  57.19-27  through  57.19-34. 

8.  It  is  proposed  to  add  a  new 
standard  57.19-20  as  follows: 

57.19-20    Scope.  The  rquirements  in 
standards  57.19-21  through  57.19-34  shall 
apply  to  wire  ropes  used  for  hoisting  persons 
or  hoisting  loads  that  may  endanger  tha 
safety  of  persons. 


I J  M  I 
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9.  It  is  proposed  to  revise  standard 
57.19-21  as  follows: 

57.19-21    Minimum  Rope  Strength.  At 
installation,  the  nominal  strength 
(manufacturer's  published  catalog  strength) 
of  wire  ropes  used  for  hoisting  shall  meet  the 
minimum  values  obtained  by  the  following 
formulas: 

(a)  Winding  Drum  Rope 

Rope  lengths  less  than  3000  feet — 
Minimum  Value  =  Static  Load  x  (7.0- 
OOOIL) 

Rope  lengths  3000  feet  or  greater — 
Minimum  Value  =  Static  Load  x  4.0 

(b)  Friction  Drum  Ropes 

(1)  Friction  Hoist  Ropes 

Rope  lengths  less  than  4000  feet — 
Minimum  Value  =  Static  Load  x  (7.0- 
0  00O5L) 

Rope  lengths  4000  feet  or  greater — 
Minimum  Value  =  Static  Load  x  5.0 

(2)  Tail  (Balance  Ropes) 

Minimum  Value  =  Weight  of  Rope  x  7.0 

(3)  Guide  and  Rubbing  Ropes 
Minimum  Value  =  Weight  of  Rope  x  5.0 

(c)  Rotation  Resistant  Rope 
Minimum  Value  =  Static  Load  x  10.0 

Where  L  equals  maximum  suspended  rope 
length  in  feet. 

10.  It  is  proposed  to  add  a  new 
standard  57.19-22  as  follows: 

57.19-22    Initial  Operation  and 
Measurement.  Prior  to  placement  in  service,  a 
newly  installed  hoist  rope  shall  be  operated 
for  at  least  ten  cycles  through  its  full  length, 
starting  with  a  light  load  at  reduced  speed. 
Load  and  speed  shall  be  increased  with  each 
cycle  until  maximum  operating  conditions  are 
met.  Immediately  following  this  procedure, 
the  rope  diameter  shall  be  measured  at  least 
once  in  every  third  interval  of  length  to 
establish  a  base  line  for  subsequent 
measurements.  A  record  of  the  measurements 
and  the  date  shall  be  made  by  the  person 
taking  the  measurements.  This  record  shall 
be  retained  until  the  rope  is  retired  from 
service. 

11.  It  is  proposed  to  redesignate  and  to 
revise  standard  57.19-126  as  lullows; 

57.19-23    Daily  and  Six-Month 
Examinations,  (a)  A  da#ly  visual  examination 
of  hoist  ropes  and  their  attachments  shall  be 
made  for  wear,  broken  wires,  structural 
damage,  corrosion,  and  inadequate 
lubrication.  Special  attention  shall  be  given 
to  stress  points,  including  the  area  near 
attachments,  where  the  rope  rests  on 
sheaves,  where  the  rope  leaves  the  drum,  at 
drum  crossovers  and  at  change-of-layer 
regions.  This  examination  is  required  only  on 
days  the  hoist  rope  is  used. 

At  the  completion  of  each  daily 
examination,  the  person  making  the 
examination  shall  certify,  by  signature  and 
date,  that  the  examination  has  been  made.  If 
any  of  the  conditions  listed  in  paragraph  (a) 
above  are  present,  the  person  conducting  the 
examination  shall  make  a  record  of  the 
conditions  and  the  date.  Certifications  and 
records  of  daily  examinations  shall  be 
retained  for  one  year. 

(c)  Every  six  months,  hoist  rope  diameter 
measurements  or  nondestructive  tests  shall 
be  made  at  the  following  locations: 


(1)  Wherever  wear  is  evident; 

(2)  Where  the  hoist  rope  rests  on  sheaves 
at  regular  stopping  points; 

(3)  WTiere  the  hoist  rope  leaves  the  drum  at 
regular  stopping  points;  and 

(4)  At  drum  crossover  and  change-of-layer 
regions. 

(d)  The  person  making  the  measurements 
or  nondestructive  tests,  as  required  in 
paragraph  (c)  above,  and  shall  record  the 
measurements  or  test  results  and  the  date. 
This  record  shall  be  retained  until  the  rope  is 
retired  frSmservice. 

12.  It  ic  proposed  to  redesignate  and  to 
revise  standard  57.19-128  as  follows: 

57.19-24    Retirement  Criteria.  Unless  the 
damage  or  deterioration  is  removed  by  cutoff, 
hoist  ropes  shall  be  removed  from  service 
when  any  of  the  following  conditions  occur: 

(a)  Six  randomly  distributed  broken  wires 
in  one  rope  lay  length  or  three  broken  wires 
in  one  strand  in  one  rope  lay  length  [Snagged, 
nicked  or  severely  bent  wires  shall  count  as 
broken  wires): 

(b)  More  than  one  broken  wire  in  the  valley 
between  strands  Ln  one  rope  lay  length; 

(c)  A  rapid  increase  in  the  number  of 
broken  wires; 

(d)  A  loss  of  more  than  one-third  the 
o.-iginal  diameter  of  the  outer  wires; 

(ej  Rope  deterioration  from  corrosion; 

(f)  Distortion  of  the  rope  structure; 

(g)  Heat  dampge  from  any  source; 
(h)  A  reduction  in  rope  diameter  that 

exceeds  the  values  in  Table  1;  or 

(i)  Broken  wires  and  diameter  reductions 
thai  in  combination  create  a  hazardous 
condition. 

Table  1.— Rope  Diameter  Reduction  (In 
Inches) 


Tabl£  2.— Wire-Rope  Cups 


Nominal  rope  diameter 

Maximum  aNowable 
reduction  ol  base-line 

dtameter 

Fraction 

Oeomal 

«;.  to  r. „ 

i  tn  m            

0031 
0  047 

1  V.  to  1  « „ 

0063 

U  to  1  ». _ 

0  078 

1  \  or  greater 

0.094 

13.  It  is  proposed  to  revise 
redesignated  standard  55.19-25  as 
follows: 

55.19-25    Loan  End  .Attachments,  (a)  Hoist 
ropes  shall  be  attached  to  the  load  by  the 
thinible-and-clip  method,  the  socketing 
method,  or  other  method  that  develops  at 
least  80  percent  of  the  nominal  strengih  (if  the 
rope.  Methods  using  splices  or  swagnd 
fittings  are  prohibited.  Except  for 
terminations  where  use  of  other  materials  is  a 
design  feature,  zinc  (spelter)  shall  be  used  for 
socketing  wire  ropes.  Design  feature  means 
either  the  manufacturer's  original  design  or  a 
design  approved  by  a  registered  professional 
engineer. 

(b)  Wire  rope  clips  shall  be  installed 
according  to  Table  2.  U-bolt  clips  shall  be 
placed  on  the  rope  with  the  U-bolts  bearing 
upon  the  short  or  "dead"  end  of  the  rope. 
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'Threads  not  lubncated 

Note.— The  number  of  clips  shown  in  Table 
2  IS  based  up<in  using  regular  or  long  lay  wire 
rope.  6x19  class  or  6  x  37  class,  fiber  core  or 
independent  wire  rope  core  IIWRC). 
improved  plow  steel  (IPS)  or  extra  improved 
plow  steel  (EIP),  If  seale  construction  or 
similar  large-outer-wire-type  construction  in 
the  6  X  19  class  is  used  for  sizes  one  inch  in 
diameter  and  larger,  add  at  least  one 
additional  clip. 

The  number  of  clips  shown  in  Table  2  also 
applies  to  right  regular  lay  wire  rope,  8  x  19 
class,  fiber  core,  IPS,  sizes  1  \  inch  and 
smaller,  and  the  right  regular  lay  wire  rope, 
18  X  7  class  fiber  core,  IPS  or  EIP.  sizes  l3!l 
inch  and  smaller. 

14.  It  is  proposed  to  revise 
redesignated  standard  57.1&-26  as 
follows: 

57.19-28  Drum  End  Attachment  (a)  The 
hoist  rope  shall  be  attached — 

(1)  Securely  by  clips  after  making  one  full 
turn  around  the  drum  spoke; 

(2)  Securely  by  chps  after  making  one  full 
turn  around  the  shaft,  if  the  drum  is  fixed  to 
the  shaft;  or 

(3)  By  properly  assembled  anchor  bolts, 
clamps  or  wedges,  if  provided  as  a  design 
feature  of  the  hoist  drum.  Design  feature 
means  either  the  manufacturer's  original 
design  or  a  design  approved  by  a  registered 
professional  engineer. 

(b)  The  hoist  rope  shall  have  a  minimum  of 
three  full  turns  on  the  drum  when  the  rope  is 
extended  to  its  maximum  working  length. 

(r)  Whenever  a  length  of  a  hoist  rope 
wound  in  multiple  layers  is  cut  off  at  the 
daim  end.  the  length  of  rope  cut  off  shall  nol 
be  a  whole  number  multiple  of  the 
circumference  of  the  drum. 

15.  It  is  proposed  to  redesignate  and  to 
revise  standard  57.19-124  as  follows; 

57.19-27    End  A  ttachment  Retermination. 

Damaged  or  deteriorated  hoist  rope  shall  be 
remo\  ed  by  cutoff  and  the  rope  retermmated 
where  there  is — 

(a)  More  than  one  broken  wire  at  an 
attachment; 

(b)  Improper  installation  of  an  attachment; 

(c)  Slippage  at  an  attachment;  or 

(d)  Evidence  of  corrosion  at  an  attachment. 
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16.  It  is  proposed  to  add  a  new 
standard  57.19-28  as  follows: 

57.19-28    Erd  Attachment  Replacement 
Hoist  rope  attachments  shall  be  replaced 
when  cracked,  deformed  or  excessively  worn 

17.  It  is  proposed  to  redesignate  and  to 
revise  standard  57.19-40  as  follows: 

57.19-29    Groove  Radius.  Sheave  and 
drura  grooves  that  have  a  radius  less  than 
0.5125  times  the  nominal  rope  diameter  shall 
be  reconditioned  or  replaced. 

18.  It  is  proposed  to  revoke  standard 
57.19-39. 

19.  It  is  proposed  to  revoke  standard 
57.19-53. 

20.  It  is  proposed  to  revise  standard 
57.19-121  as  follows: 

57-19.121.  At  the  time  of  completion,  the 
person  performing  inspections,  tests,  and 
maintenance  of  shafts  and  hoisting 
equipment  required  in  standard  57  19-120 
shall  certify,  by  signature  ajnd  date,  that  they 
have  been  done.  A  record  of  any  part  that  is 
not  functioning  properly  shall  be  made  and 
dated.  Certifications  and  records  shall  be 
retained  for  one  year. 

21.  It  is  proposed  to  revoke  standard 
57.19-123. 

22.  It  is  proposed  to  revoke  standard 
57.19-125. 

23.  It  is  proposed  to  revoke  standard 
57.19-131.  I 

PART  75— MANDATORY  SAFETY 
STANDARDS-UNDERGROUND  COAL 
MINES 

Subpart  O— HoJsting  and  Mantrips 

Part  75,  Subchapter  O,  Chapter  I,  Title 
30  of  the  Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  follows 

1.  The  authority  citation  for  the 
following  revisions  to  Part  75  is: 

Authority:  Sec.  101  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977,  Pub  L.  91-173 
as  amended  by  Pub.  L  95-164.  91  Stat.  1291 
(30U.S.C.  811). 

2.  It  is  proposed  to  delete  the  centered 
heading  "[STATUTORY  PROVISION]' 
and  to  revise  i  75.1400  as  follows: 

{75.1400    Hoisting  equipment;  general. 

(a)  Every  hoist  used  to  transport 
persons  at  a  coal  mine  shall  be  equipped 
with  overapeed,  overwind  and 
automatic  stop  controls. 

(b)  Every  hoist  handling  a  platform, 
cage  or  other  device  used  to  transport 
persons  shall  be  equipped  with  brakes 
capable  of  stopping  the  fully  loaded 
platform,  cage  or  other  device. 

(c)  Cages,  platforms  or  other  devices 
used  to  transport  persons  in  shafts  and 
slopes  shall  be  equipped  with  safety 
catches  or  other  no  less  effective 
devices  approved  by  the  Secretary  that 
act  quickly  and  effectively  in  an 
emergency.  Such  catches  or  devices 


shall  be  tested  at  least  once  every  two 
months. 

(d)  Hoisting  equipment,  including 
automatic  elevators,  used  to  transport 
persons  shall  be  examined  daily. 

(e)  Where  persons  are  transported 
into  or  out  of  a  coal  mine  by  a  hoist,  a 
qualified  hoisting  engineer  shall  be  on 
duty  while  any  person  is  underground. 
No  such  engineer,  however,  shall  be 
required  for  automatically  operated 
cages,  platforms  or  elevators. 

3.  It  is  proposed  to  revise  §  75.1400-3 
as  follows: 

75.1400-3    Daily  examination  of  hoisting 
equipment 

Hoists  and  elevators  shall  be 
examined  daily  and  such  examinations 
shall  mclude  but  not  be  limited  to  the 
following: 

Elevators 

(a)  A  visual  examination  of  the  rope 
for  wear,  broken  wires,  and  corrosion, 
especially  at  excessive  strain  points, 
such  as  near  the  attachments  and  where 
the  rope  rests  on  the  sheaves. 

(b)  An  examination  of  the  rope 
fastenings  for  defects. 

Moists  and  Elevators 

(c)  An  examination  of  safety  catches. 

(d)  .'\n  examination  of  the  cages, 
platforms,  elevators,  or  other  devices  for 
loose,  missing,  or  defective  parts. 

(e)  An  examination  of  the  head 
sheaves  to  check  for  broken  flanges, 
defective  bearings,  rope  alignment,  and 
proper  lubrication. 

(f)  An  observation  of  the  lining  and  all 
other  equipment  and  appurtenances 
installed  in  the  shaft. 

4.  It  is  proposed  to  revise  §  75.1400-4 
to  read  as  follows: 

§  7S.140O-4    Dally  examinations  of  iioisting 
equipment;  records. 

At  the  completion  of  each  daily 
examination  required  by  §  75.1400,  the 
person  making  the  examination  shall 
certify,  by  signature  and  date,  that  the 
examination  has  been  made.  If  any  of 
the  conditions  lited  in  §  75.1400-3  are 
present,  the  person  conducting  the 
examination  shall  make  a  record  of  the 
conditions  and  the  date.  Certifications 
and  records  shall  be  retained  for  one 
year. 

5.  It  is  proposed  to  delete  the  centered 
heading  "[STATUTORY  PROVISIONS]" 
and  to  revise  §  75.1401  as  follows: 

§75.1401    Hoists;  rated  capacities; 
Indicators. 

Hoists  shall  have  rated  capacities 
consistent  with  the  loads  handled.  An 
accurate  and  reliable  indicator  of  the 
position  of  the  cage,  platform,  skip, 
bucket,  or  cars  shall  be  provided- 


§§  75.1401-1  and  75.1401-2    [Removed] 

6.  It  is  proposed  to  revoke  §  75.1401-1. 

7.  It  is  proposed  to  revoke  §  75.1401-2. 

§75.1401-3    [Redesignated  as  $75.1401-1] 

8.  It  is  proposed  to  redesignate 
I  75.1401-3  as  §  75.1401-1. 

§§75.1405  and  75.1405-1    [Redesignated 
as  §§  75.1407  and  75.1407-1] 

9.  It  is  proposed  to  redesignate 

§§  75.1405  and  75.1405-1  as  §§  75.1407 
and  75.1407-1,  respectively. 

§75.1403    [Redesignated  as  §  75.1405] 

10.  It  is  proposed  to  redesignate 
§  75.1403  as  §  75.1405. 

§§  75.1403-1  through  75.1403-11 
[Redesignated  as  §§  75.1405-1  through 
75.1405-11] 

11.  It  is  proposed  to  redesignate 
§§  75.1403-1  through  75.1403-11  as 
§§  75.1405-1  through  75.1405-11. 
respectively. 

§§75.1404  and  75.1404-1    [Redesigned  as 
§§75.1406  and  75.1406-1) 

12.  It  is  proposed  to  redesignate 

§§  75.1404  and  75.1404-1  as  §§  75.1406 
and  75.1406-1,  respectively, 

13.  It  is  proposed  to  add  new 
§§  75.1404  and  75.1404-1  through 
75.1404-9  as  follows: 

§  75. 1 404    Wire  ropes ;  scope. 

The  requirements  in  §§  75.1404-1 
through  75.1404-9  shall  apply  to  wire 
ropes  used  for  hoisting  persons  or 
hoisting  loads  that  may  endanger  the 
safety  of  persons. 

§  75.1404-1     Minimum  rope  strength. 

At  installation,  the  nominal  strength 
(manufacturer's  published  catalog 
strength)  of  wire  ropes  used  for  hoisting 
shall  meet  the  minimum  values  obtained 
by  the  following  formulas: 

(a)  Winding  Drum  Rope 

Rope  lengths  less  than  3000  feet-^ 
Minimum  Value  =  Static  Load  x  (7.0- 
O.OOIL) 

Rope  lengths  3000  feet  or  greater — 
Minimum  Value  =  Static  Load  x  40 

(b)  Friction  Drum  Ropes 
(1)  Friction  Hoist  Ropes 

Rope  lengths  less  than  4000  feet — 

Minimiun  Value  =  Static  Load  x 

(7.0-0.0005L) 
Rope  lengths  4000  feet  or  greater — 

Minimum  Value  =  Static  Load  x  5.0 
(2]  Tail  (Balance  Ropes] 
Minimum  Value  =  Weight  of  Rope  x 

7.0 
(3)  Guide  and  Rubbing  Ropes 
Minimum  Value  =  Weight  of  Rope  x 

5.0 

(c)  Rotation  Resistant  Rope 
Minimum  Value  =  Static  Load  x  10.0 


§  75.1404-: 
measurenH 


S  75.1404-5 
examinatio 


J  Ml 
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Where  L  equals  maximum  suspended 
rope  length  in  feet. 

§  75. 1 404-2     Initial  operation  and 
measurement. 

Prior  to  placement  in  service,  a  newly 
installed  hoist  rope  shall  be  operated  for 
at  least  ten  cycles  through  its  full  length, 
starting  with  a  light  load  at  reduced 
speed.  Load  and  speed  shall  be 
increased  with  each  cycle  until 
maximum  operating  conditions  are  met. 
Immediately  following  this  procedure, 
the  rope  diameter  shall  be  measured  at 
least  once  in  every  third  interval  of 
length  to  establish  a  base  line  for 
subsequent  measurements.  A  record  of 
the  measurements  and  the  date  shall  be 
made  by  the  person  taking  the 
measurements.  This  record  shall  be 
retained  until  the  rope  is  retired  from 
service. 

<»  75.1404-3     Daily  and  six-month 
examinations. 

(a)  A  daily  visual  examination  of  hoist 
ropes  and  their  attachments  shall  be 
made  for  wear,  broken  wires,  structural 
damage,  corrosion  and  inadequate 
lubrication.  Special  attention  shall  be 
«iven  to  stress  points,  including  the  area 
near  attachments,  where  the  rope  rests 
"n  sheaves,  where  the  rope  leaves  the 
(iruin,  at  drum  crossovers  and  at  change- 
of-layer  regions.  This  examination  is 
required  only  on  days  the  hoist  rope  is 
used. 

(b)  At  the  completion  of  each  daily 
examination,  the  person  making  the 
examination  shall  certify,  by  signature 
.iod  date,  that  the  examination  has  been 
made.  If  any  of  the  conditions  listed  in 
pHragraph  (a)  above  are  present,  the 
person  conducting  the  examination  shall 
make  a  record  of  the  conditions  and  the 
(late.  Certifications  and  records  of  daily 
'examinations  shall  be  retained  for  one 
year. 

(c)  Every  six  months,  hoist  rope 
liameter  measurements  or 

nondestructive  tests  shall  be  made  at 
he  following  locations: 

(1)  Wherever  wear  is  evident; 

(2)  Where  the  hoist  rope  rests  on 
sheaves  at  regular  stopping  points; 

(3)  Where  the  hoist  rope  leaves  the 
drum  at  regular  stopping  points:  and 

(4)  At  drum  crossover  and  change-of- 
iayer  regions. 

(d)  The  person  making  the 
measurements  or  nondestructive  tests, 
as  required  in  paragraph  (c)  above,  shall 
record  the  measurements  or  test  results 
and  the  date.  This  record  shall  be 
retained  until  the  rope  is  retired  from 
service. 


§  75.1 404-4    Retirement  criteria. 

Unless  the  damage  or  deterioration  is 
removed  by  cutoff,  hoist  ropes  shall  be 
removed  from  service  when  anv  of  the 
following  conditions  occur: 

(a)  Six  randomly  distributed  broken 
wires  in  one  rope  lay  length  or  three 
broken  wires  in  one  strand  in  one  rope 
lay  length  (Snagged,  nicked  or  severely 
bent  wires  shall  count  as  broken  wires.): 

(b)  More  than  one  broken  wire  in  the 
valley  between  strands  in  one  rope  lay 
length; 

|c)  A  rapid  increase  in  the  number  of 
broken  wires: 

(d)  A  loss  of  more  than  one-third  the 
original  diameter  of  the  outer  wires; 

(ej  Rope  detenoriation  iLrm  corrosion; 

(f|  Distortion  of  the  rope  stiucture: 

(g)  Heat  damage  from  any  source; 

(h)  A  reduction  in  rope  diameter  that 
rvceeds  the  values  in  Table  1;  or 

(i)  Broken  wires  and  diameter 
reductions  that  in  combination  create  a 
hazardous  condition. 

Table  i— Rope  Diameter  Reduction  iin 

iNtCHES) 


Table  2— Wire-Hope  Cups— Contjnoed 
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15  75.1404-5    L.oad  end  attachments 

(a)  Hoist  ropes  shall  be  attached  to 
the  load  by  the  thimble-and-clip  method, 
the  socketing  method,  or  other  method 
that  develops  at  least  80  percent  of  the 
nominal  strength  of  the  rope.  Methods 
using  spUces  or  swaged  fittings  are 
prohibited.  Except  for  terminations 
where  use  of  other  materials  is  a  de.sign 
feature,  zinc  (spelter)  shall  be  used  for 
socketing  wire  ropes.  Design  feature 
means  either  the  manufacturer's  original 
design  or  a  design  approved  by  a 
registered  professional  engineer. 

(b)  Wire  rope  clips  shall  be  installed 
according  to  Table  2.  U-bolt  clips  shall 
be  placed  on  the  rope  with  the  U-bolts 
bearing  upon  the  short  or  "dead'   end  of 
the  rope. 

Table  2— Wire-Rope  Cups 
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Note. — The  number  of  clips  shown  in  Table 
2  is  based  upon  using  regular  or  lang  lay  wire 
rope,  6x19  class  or  6  x  37  niass,  fiber  core  or 
independent  wire  rope  core  (IWRC), 
improvedplow  steel  (IPS)  or  extra  improved 
plow  steel  (EIP).  If  seale  construction  or 
similar  large-outerwire-type  construcUon  in 
the  6  X  19  class  is  used  for  sizes  one  inch  in 
diameter  and  larger,  add  al  least  one 
additional  clip. 

The  number  nf  clips  shown  ir.  Table  2  also 
applies  to  ripht  rpj?iilar  lay  wire  rope.  8  x  19 
class,  fiber  core.  IPS.  kizps  1  %  inch  and 
smaller:  and  the  right  regular  iuy  wire  rope. 
18  X  7  class  fiber  core.  IPS  or  EIP.  sizes  1  % 
inch  and  smallpr 

^  75. 1 404-6     Drum  end  attachment 

(a)  The  hoist  rope  shall  be  attached — 

(1)  Securely  by  clips  after  m.ikina  one 
full  turn  around  the  drum  spoke: 

(2)  Securely  by  chps  after  makins  one 
filU  turn  around  the  shaft,  if  the  drum  is 
fixed  to  the  shaft;  or 

(3)  By  properly  assembled  anchor 
bolts,  clamps  or  wedges,  if  provided  as  a 
design  feature  of  the  hoist  drum.  Design 
feature  means  either  the  manufacturer's 
original  design  or  a  design  approved  by 
a  registered  professional  engineer. 

(b)  The  hoi'Jt  rope  shall  have  a 
minimum  of  three  full  turns  on  the  drum 
when  the  rope  is  e,xtcnded  to  its 
maximum  working  length. 

(c)  Whenever  a  length  of  a  hoisl  rupr- 
wound  in  multiple  Livers  is  cut  off  at  the 
drum  end.  the  Icngtti  of  rope  cut  off  shall 
not  be  a  whole  number  multiple  of  the 
circumference  of  the  drum. 

f;  75 . 1 404-7     End  attachment 
retermination 

Damaged  (5r  deteriorated  hoist  rope 
shall  be  removed  by  cutoff  and  the  rope 
reterminaled  where  there  is — 

fal  More  than  one  broken  wire  at  an 
attachment; 

(b)  Improper  installation  of  an 
attachment; 

(c)  Slippage  at  an  attachment;  or 

(d)  Evidence  of  corrosion  at  an 
attachment. 
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S  75.1404-6    End  attachment  replacement 

Hoist  rope  attachments  shall  be 
replaced  when  cracked,  deformed  or 
excessively  worn. 

§  75.1404-9    Groove  Radius. 

Sheave  and  drum  grooves  that  have  a 
radius  less  than  0.5125  times  the 
nominal  rope  diameter  shall  be 
reconditioned  or  replaced.    | 

14  It  is  proposed  to  revise 
redesignated  §  75.1405-3  as  follows: 

§75.1405-3    Criteria — Drum  clutch;  cage 
construction. 

(a)  The  clutch  of  a  free-drum  on  a 
personnel  hoist  should  be  provided  with 
a  locking  mechanism  or  interlocked  with 
the  brake  to  prevent  accidental 
withdrawal  of  the  clutch. 

(b)  Cages  used  for  hoistmg  persons 
should  be  constructed  with  the  sides 
enclosed  to  a  height  of  at  least  six  feet 
and  should  have  gates,  safety  chains,  or 
bars  across  the  ends  of  the  cage  when 
persons  are  being  hoisted  or  loworpd 

(c)  Self-dumping  cages,  platforms,  or 
other  devices  used  for  transportation  of 
persons  should  have  a  lockmg  device  to 
prevent  tilting  when  persons  are 
transported  thereon. 

(d)  An  attendant  should  be  on  duty  al 
the  surface  when  persons  are  being 
hoisted  or  lowered  at  the  beginning  and 
end  of  each  operating  shift 

(e)  Precautions  should  be  taken  to 
protect  persons  working  in  shaft  sumps 

(f)  Workers  should  wear  safety  belts 
while  doing  work  in  or  over  shafts. 

Subpart  S— Approved  Books  and 
Records 

Part  75.  Subchapter  O,  Chapter  I,  Title 
30  of  the  Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  follows: 

§75.1807    [Removed] 

1.  It  is  proposed  to  revoke  §  75  1807 

PART  77— MANDATORY  SAFETY 
STANDARDS,  SURFACE  COAL  MINES 
AND  SURFACE  WORK  AREAS  OF 
UNDERGROUND  COAL  MINES 

Subpart  O— Man  Hoisting 

Part  77.  Subchapter  O.  Chapter  I.  Title 
30  of  the  Code  of  Fedrral  Regulations,  is 
proposed  to  be  amended  as  follows. 

1,  The  authority  citation  for  the 
following  revisions  to  Part  77  is. 

Authority:  Sec.  101  of  the  Federal  Mine 
Safety  and  Health  Act  of  19-",  Pub.  L.  91-173 
as  amended  by  Pub  L.  95-164  91  Stat  1291 
(30  L'.S.C.  811). 

2.  It  is  proposed  to  delete  the  word.s 
"Man  Hoisting"  and  substitute 
"Hoisting"  in  the  headings  for 
Subchapter  O  of  Part  77 


.JMI 


3  It  is  proposed  to  revise  §  77.1402  as 
follows: 

§77.1402    Rated  capacity. 

Hoists  and  elevators  shall  have  rated 
capacities  consistent  with  the  loads 
handled. 

§77.1402-1     iRemovedi 

4.  it  18  proposed  to  revoke  §  77.1402-1. 

§  77.1402-2    [Redesignated  as  §  77.1402-1 1 

5.  It  IS  propo.s.d  to  redesignate 
§  77.1402-2  as  §  77.1402-1. 

6.  It  is  proposed  to  revise  §  77.1403  as 
follows: 

§  77.1403    Daily  examination  of  hoisting 
equipment. 

,  i   1  (oists  and  elevators  shall  be 
examined  daily  and  such  examinations 
shall  include,  but  not  be  limited  to.  the 
following: 

F.levators 

(1)  A  visual  examination  of  the  rope 
for  wear,  broken  wires,  and  corrosion, 
especially  at  excessive  strain  points, 
such  as  near  the  attachments  and  where 
the  rope  rests  on  the  sheaves; 

(2)  An  examination  of  the  rope 
fastenings  for  defects; 

(3)  An  examination  of  the  elevator  for 
loose,  missing,  or  defective  parts; 

Hoists  and  Elevators 

(4)  An  examination  of  sheaves  for 
broken  flanges,  defective  bearings,  rope 
alignment,  and  proper  lubrication;  and 

(5)  An  exa.mination  of  the  automiatic 
controls  and  brakes  required  under 

S  -:•  1401 

(b)  A[  the  completion  of  each  daily 
examination  required  by  paragraph  (a) 
above,  the  person  making  the 
examination  shall  certify,  by  signature 
and  date,  that  the  examination  has  been 
made.  If  any  of  the  conditions  listed  in 
paragraph  (a)  above  are  present,  the 
person  conducting  the  examination  shall 
make  a  record  of  the  conditions  and  the 
date.  Certifications  and  records  shall  be 
retained  for  one  year. 

(c)  Empty  conveyances  shall  he 
operated  at  least  one  round  trip  before 
hoisting  persons  after  any  repairs. 

7.  It  is  proposed  to  add  new  §§  77  1404 
and  77  1404-1  through  77  1404-9  as 
follows         » 

§  77. 1 404     Wire  ropes ;  scope. 

The  requirements  in  §  77.1404-1 
through  77.1404-9  shall  apply  to  wire 
ropes  used  for  hoisting  persons  or 
hoisting  loads  that  may  endanger  the 
safety  of  pe.'-sons, 

t)  77  1404-1     Minimum  rope  Strength. 

At  installation,  the  nominal  strength 
(manufacturer's  published  catalog 


strength}  of  wire  rope  used  fof^hoisting 
shall  meet  the  minimum  values  obtained 
by  the  following  formulas: 

(a)  Winding  Drum  Rope  • 
Rope  lengths  less  than  3000  feet — 

Minimum  Value  =  Static  Load  x 
(7.0-O.OOlL) 
Rope  lengths  3000  feet  or  greater — 
Minimum  Value  =  Static  Load  x  4.0 

(b)  Friction  Drum  Ropes 
(1 )  Friction  Hoist  Ropes 

Rope  lengths  less  than  4000  feet — 

Minimum  Value  =  Static  Load  x 

(7.0-0.0OG5L1 
Rope  lengths  4000  feet  or  greater — 
Minimum  Value  =  Static  Load  x  5  0 
(i;j  Tail  (Balance  Ropes) 
Minimum  Value  =  Weight  of  Rope  x 

7.0 
{.Jj  Guide  and  Rubbing  Ropes 

Minimum  Value  =  Weight  of  Rope  x 

,5  0 

(c)  Rotation  Resistant  Rope 
Minimum  Value  =  Static  Load  x  10,0 
Where  L  equals  maximum  suspended 

rope  length  in  feet. 

i)  77.1404-2    Initial  operation  and 
measurement. 

Prior  to  placement  in  ser\ice.  a  newly 
installed  hoist  rope  shall  be  operated  for 
at  least  ten  cycles  through  its  full  length, 
starting  with  a  light  load  at  reduced 
speed.  Load  and  speed  shall  be 
increased  with  each  cycle  until 
maximum  operating  conditions  are  met. 
Immediately  following  this  procedure, 
the  rope  diameter  shall  be  measured  at 
least  once  in  every  third  interval  of 
length  to  establish  a  base  line  for 
subsequent  measurements.  A  record  of 
the  measurements  and  the  date  shall  be 
made  by  the  person  taking  the 
measurements.  This  record  shall  be 
retained  until  the  rope  is  retired  from 
service.  ■* 

t)  77.1404-3    Daily  and  six-month 
examinations. 

(a)  A  daily  visual  examination  of  hoist 
ropes  and  their  attachments  shall  be 
made  for  wear,  broken  wires,  structural 
damage,  corrosion  and  inadequate 
lubrication.  Special  attention  shall  be 
given  to  stress  points,  including  the  area 
nt>ar  attachments,  where  the  rope  rests 
on  sheaves,  where  the  rope  leaves  the 
drum,  at  drum  crossovers  and  at  change- 
of-layer  regions.  This  examination  is 
required  only  on  days  the  hoist  rope  is 
used. 

(b)  At  the  completion  of  each  daily 
examination,  the  person  making  the 
examination  shall  certify,  by  signature 
and  date,  that  the  examination  has  been 
made.  If  any  of  the  conditions  listed  in 
paragraph  (a)  above  are  present,  the 
person  conducting  the  examination  shall 
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make  a  record  of  the  conditions  and  the 
date.  Certifications  and  records  of  daily 
examinations  shall  be  retained  for  one 
year. 

(c)  Every  six  months,  hoist  rope 
diameter  measurcmrnts  or 
nondestructive  tests  shall  be  mnde  at 
the  following  locations; 

(1)  Wherever  wear  is  evident; 

(2)  Where  the  hoist  rope  rests  on 
sheaves  at  regular  stopping  points; 

(3)  Where  the  hoist  rope  leaves  the 
drum  a!  regular  stopping  piunts:  and 

(4)  .\\  drum  crossovei  anri  change-of 
layer  regions. 

(d)  The  person  making  the 
measurements  or  nondestructive  tests, 
as  required  in  paragraph  (c)  above,  shall 
record  the  measurements  or  test  results 
and  the  date.  This  record  shall  be 
retained  until  the  rope  is  retired  from 
ser\ice. 

i)  77.1404— t     Retirement  criteria. 

I'p.'i  ss  the  damage  or  determration  is 
removed  by  cutoff,  hoist  ropes  shall  he 
removed  from  service  when  any  of  the 
following  conditions  occur: 

(a)  Six  randomly  distributed  broken 
wires  in  one  rope  lay  length  or  tliree 
broken  wires  in  one  strand  in  one  rope 
lay  length  (snagged,  nit.ked  ur  severely 
bent  wires  shall  count  as  broken  wires); 

(b)  More  than  one  broken  wire  in  the 
valley  between  strands  in  one  rope  lay 
lengih: 

(c)  A  rapid  increase  in  the  number  of 
broken  wires; 

(dl  A  loss  of  more  than  one-third  the 
original  diameter  of  the  outer  wires; 

(e)  Rope  deterioriation  from  corrosion; 

(f)  Distortion  of  the  rope  structure; 

(g)  Heat  damage  from  any  source; 
(h)  A  reduction  in  rope  diameter  that 

e\ce('ds  the  values  in  Table  1;  or 
[i)  Broken  wires  and  diameter 
reductions  that  in  combination  create  a 
hazardous  condition. 

Table  i  —  ^or=E  Diameter  Reduction  (In 
Inches) 


Nominal  lope  diamelef 

Maximum  allowable 

reaoction  of  base-line 

diameter 

Fraction 

Decimal 

»„  to  f, 

•,  to  1  "i _..„ 

1 ',  to  1  It „ .„      „..„ 

1 1  to  1  t „_..„ 

0047 
0  063 

1  K  OT  gfeator ; 

0.094 

^  77. 1 404-5    Load  end  attachments. 

(a)  Hoist  ropes  shall  be  attached  lo 
the  load  by  the  thimble-and-clip  method. 
the  socketing  method,  or  other  method 


that  i!eve!ops  at  least  80  percent  of  the 
nominal  strength  of  the  rope.  Methods 
using  splices  or  swagpfi  fittings  are 
prohibited.  Except  for  terminations 
where  use  of  other  materials  is  a  design 
feature,  zinc  (spelter)  shall  be  used  for 
socketing  wire  ropes.  Design  feature 
means  either  the  manufacturer's  original 
design  or  a  design  approved  by  a 
registered  professional  engineer. 

(b)  Wire  rope  clips  shall  be  installed 
according  to  Table  2.  U-bult  clinips  shall 
be  placed  on  the  rope  with  the  U-bo!ts 
bearing  upon  the  short  or  "dead"  end  of 
the  rope. 

Table  2  —  Wipe  Ro»E  Ci  ips 


CTip  size 
(inches) 


K 

»i.- 

« 

S 

% 

u.- 

u -._. 

i« — 

u 

If. ~ 

2 

2n 

2» 

2» 


Minimum 
number 

of  clips 


Center  to 
center 

spacing 
(inches) 


5% 

6 

6 

6 

6«i 

6li 

6t 

7* 

7» 

e 

6\ 
10* 

1CX 
10K 

lis 
1U 


Torque  '  (lool 
pounds) 


UboM 


65 
95 
95 
130 
225 
225 
22S 
360 
360 
360 
430 
590 
750 
750 
750 
750 
1200 


Fist  gnp 


65 
130 
130 
225 
225 
225 
360 
360 
500 
500 


'  Threads  not  lubncaled 

Note. — The  number  of  clips  shown  in  Table 
2  is  based  upon  using  regular  or  lane  lay  wire 
rope.  6  X  19  cliiss  or  6  x  37  class,  fiber  coreor^ 
independent  wire  rope  core  (IWRC). 
improved  plow  steel  (IPS)  or  extra  improved 
plow  steel  (EIP).  If  seale  construction  or 
similar  large-outer-wirc-type  construction  in 
the  6  X  19  class  is  used  for  sizes  one  inch  in 
diameter  and  larger,  add  at  least  one 
additional  clip. 

The  number  of  clips  shown  in  Table  2  also 
applies  to  right  regular  lay  wire  rope.  8  x  19 
class,  fiber  core,  IPS,  sizes  1)4  inch  and 
smaller;  and  the  right  regular  lay  wire  rope. 
18  X  7  class  fiber  core.  IPS  or  EIP,  sizes  1^, 
inch  and  smaller. 

(?  77.1404-6     Drum  end  attachment. 

(a)  The  hoist  rope  shall  be  atl..ched — 

(1)  Securely  by  clips  after  making  one 
full  turn  around  the  drum  spoke; 

(2)  Securely  by  clips  after  making  one 
full  turn  around  the  shaft,  if  the  drum  is 
fixed  to  the  shaft;  or 

(3)  By  properly  assembled  anchor 
bolts,  clamps  or  wedges,  if  prov  ided  as  a 
design  feature  of  the  hoist  drum.  Design 
teature  means  either  the  manufacturer's 
original  design  or  a  design  approved  by 
a  registered  professional  engineer. 


(b)  T'.  '  no:.s;  n:pe  shah  h.;\ c  ,i 
mininii'm  ot  tiirce  full  turns  on  the  d-nirr 
when  'ne  r;jpe  is  exterideti  to  ''s 
maximum  working  lerjith. 

(c)  Whenever  a  lrr.>_'h  of  a  h-iist  rope 
wound  in  multiple  l.iyeis  .s  t  ui  cif  at  the 
drum  end,  the  length  oi  rapt;  i  ii  oil  shall 
not  be  a  whole  number  multiple  of  the 
circumference  of  !he  dnn-i 

>;  77  1404-7     End  attactiment 
retermtnation 

Damaged  or  deterior.iieo    lui.';!  rope 
shall  be  removed  by  cutoi'i  and  the  rope 
reterminated  where  there  is — 

(aj  More  than  one  broken  wire  a)  an 
attachment: 

(b)  Improper  installation  of  an  attachment: 

(c)  Slippage  at  an  attachment:  or 

(d)  Evidence  of  corrosion  at  an  attachment. 

(j  77  1 404-8     End  att3chrT>efTt  r»>ptacemerTT 

Hoist  rope  attachments  shall  be 
replaced  when  cracked,  deformed  or 
excessively  worn. 

S  77  1-104   9     Groove  radius 

Sheave  and  drum  grooves  that  have  a 
radius  less  than  0.5125  times  the 
nominal  rope  diameter  shall  be 
reconditioned  or  replaced. 


-      Subpart  T— Slope  and  Shaft  Sinking 

—  Htiit  77.  o;iin.ii,ij'h'i   O,  Chdplef  1.  Title 

30  6f  the  Code  of  Federal  Regulations,  is 
proposed  lo  be  amended  as  follows. 

1.  It  is  proposed  to  revise  §  77  1903(a) 
as  follows: 

§  77.1903     Hoists  and  tioisting:  minimum 
requirements. 

(a)  Hoists  employed  in  transporting 
persons  and  material  during  drilling, 
mucking,  or  other  excavating  operations 
in  any  slope  or  shaft  shall  have  rated 
capacities  consistent  with  the  loads  to 
be  handled. 

§77.1903    ( Amended  1 

2.  It  is  proposed  to  revoke  §  77.1903(b) 
and  to  redesignate  §  77.1903(c)  as 
§  77.190,';(b). 

3.  It  is  proposed  to  revise  §  77.1906  as 
follow; 

§77.1906     Hoists,  a.siij  inspection. 

(a)  Hoists  used  to  transport  persons 
shall  be  inspected  daily,  and  each  such 
inspection  shall  include  examination  of 
the  headgear  (headframe.  sheave 
wheels,  etc.),  connections,  links  and 
chains,  and  other  facilities. 

(b)  Prior  to  each  working  shift,  and 
before  a  hoist  is  returned  to  service  after 
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it  has  been  out  of  normal  service  for  an\ 
reason,  it  shall  be  run  by  the  hoist 
operator  through  one  complete  cycle  of 
operation  before  any  person  is  permitted 
to  be  transported. 

(c)  At  the  completion  of  each  daily 
examination  required  by  paragraph  fa), 
the  person  making  the  examination  shtd! 
certify,  by  signature  and  date,  that  the 
examination  has  been  made  If  any 
unsafe  conditions  in  the  hoisting 
equipment  are  present,  the  person 
conducting  the  examination  shall  make 
a  record  of  the  conditions  and  the  datf 
Certifications  and  records  shall  he 
retained  for  one  year. 

4,  It  is  proposed  to  revise  §  77,190''  as 
follows; 

§  77.1907    Hoist  construction;  general. 

Where  hooks  are  used  to  attach  cages 
or  buckets  to  the  sockets  or  thimble  of  a 
hoisting  rope,  they  shall  be  self-closing. 

|FR  Doc   82-31 1 30  FJed  ll-!5-fla   9  45  d~i 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals  . 

November  1. 1982 

This  report  Is  submitted  in  fulfillment 
of  the  requirements  of  section  1014(e)  of 
the  Impoundment  Control  Act  of  1974 
(Pub.  L  93-344).  Section  1014(e)  provides 
for  a  monthly  report  listing  all  budget 
authority  for  this  fiscal  year  with  respect 
to  which,  as  of  the  first  day  of  the 
month,  a  special  message  has  been 
transmitted  to  the  Congress. 

This  report  gives  the  status  as  of 
November  1, 1982  of  20  deferrals 
contained  in  the  first  special  message  of 
FY  1983  transmitted  to  the  Congress  on 
October  1, 1982. 

Deferrals  (Attachment) 

As  of  November  1, 1982  S584.3  million 
in  1983  budget  authority  was  being 
deferred  from  obligation  and  another 
$7.9  million  in  1983  obligations  was 
being  deferred  from  expenditure.  The 
Attachment  shows  the  history  and 
status  of  each  deferral  reported  during 
FY  1983. 

Information  from  special  message 

The  special  message  containing 
information  on  the  deferrals  covered  by 
the  cumulative  report  is  printed  in  the 
Federal  Register  of:  Thursday.  October 
7.  1982  (Part  V,  Vol.  47,  .\o.  195). 
David  A.  Stodonan. 
Director. 

BILUNO  CODE  3110-01-M 
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STATUS  OF  198  3  DEFERRALS 

A"c-jnr 
(Inmillicns 
cf  dollars ;  * 

Deferrals  proposed  by  the  President ..$  598.8 

Routine  Executive  releases  through  November  1,  1SS2 -6.5 

Overturned  by  the  Congress 0 

Currently  before  the  Congress $  592 .2   a 

*   Totals  do  not  add  due  to  rounding. 

a   This  amount  includes  $7.9  million  in  outlays  for  a  Department  cf 
the  Treasury  deferral  (D83-16). 
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Tuesday 
November  16,  1982 
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Part  IV 


Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 


Review  of  Records  and  Reports 
Regulations  for  Radiation  Emitting 
Electronic  Products;  Invitation  To  Submit 
Comments,  Data,  and  Information 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  1002  I 

[Docket  No.  82N-02731 

Review  of  Records  and  Reports 
Regulations  for  Radiation  Emitting 
Electronic  Products;  Invitation  To 
Submit  Comments,  Data  and, 
Information  >,^ 

AGENCY:  Food  and  Drug  Administration 

ACTION:  Invitation  to  submit  comments, 
data,  and  information. 

summary:  The  Food  and  Drug 
Administration  (FDA)  announces  that  if 
is  reviewing  the  records  and  reports 
regulations  for  electronic  products.  This 
notice  Invites  interested  persons  to 
submit  comments,  data,  and  information 
to  assist  FDA  in  assessing  the  benefit. 
economic  cost,  and  need  for  revision  of 
these  regulations.  In  addition,  FDA 
invites  comment  on  several  alternative 
approaches  for  minimizing  regulatory 
burdens  while  assuring  the  radiation 
safety  of  electronic  products. 

DATE:  Comments,  data,  and  information 
by  February  14.  1983. 

ADDRESS:  Comments,  data,  and 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  G.  Bailey,  National  Center  for 
Devices  and  Radiological  Health  (HFX- 
25),  Food  and  Drug  Ad.Tiinistration.  5600 
Fishers  Lane.  Rockville.  MD  20857;  301- 
443-3434. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  July  14,  1981  (46  FR 
36333),  FDA  published  a  notice 
announcing  a  systematic  review  pf  its 
rules  and  asked  the  public  to  comm.ent 
on  those  FDA  regulations  that  are  most 
burdensome.  The  purpose  of  the  review 
is  to  identify  regulations  that  impose 
significant  cost  burdens  and.  for  such 
rules,  to  e.xplore  alternative  measures 
fur  protecting  the  public  hea!»h.  This 
retro.spective  review  is  required  by  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354)  and  by  Executive  Order  12291 

Subsequently,  as  a  result  of  a 
systematic  assessment  of  public 
comments  in  response  to  the  July  14. 
1981  notice  and  of  available  information. 
FDA  published  a  notice  in  the  Federal 
Register  of  July  2. 1982  (47  FR  29004)  that 
identified  21  CFR  Part  1002  as  one  of  the 
rules  selected  as  its  highest  initial 
review  priorities. 


IJMI 


The  Records  and  Reports  Regulations 

The  records  and  reports  requirements 
in  Part  1002  vvere  adopted  in  1970  under 
the  authority  of  the  Radiation  Control 
for  Health  and  Safety  Act  of  1968  (the 
act)  (42  use.  203b-2B3n).  The  act 
directs  the  ageni;y  to  conduct  a 
radiation  control  program,  including 
developm.ent  and  administration  of 
performance  standards,  evaluation  of 
potential  radiation  hazards  from 
electronic  products,  and  evaluation  of 
the  adequacy  of  manufacturers'  testing 
programs  on  a  continuing  basis.  The  act 
authorizes  agency  inspections  of 
factories  only  for  "good  cause"  but 
provides  for  manufacturers  to  certify 
product  compliance  with  performance 
standards,  to  maintain  records,  and  to 
submit  reports.  Thus,  the  reporting  and 
recordkeeping  provisions  in  Part  1002 
were  developed  so  that  the  agency  could 
obtain  the  data  neces.sary  for  it  to 
assess  radiation  emissions  from 
products,  to  determine  compliance  with 
performance  standards,  and  to 
determine  the  adequacy  of  quality 
control  and  testing  programs.  Currently, 
the  agency  confirms  and  supplements 
these  data  for  some  products  through 
voluntary  factory  inspf^ctions. 

Four  major  requirements  are 
contained  in  Part  VX)'!:  Subpart  B — 
Required  manufacturers'  reports  for 
listed  electronic  products:  Subpart  C— 
Manufacturers'  reports  on  accidental 
radiation  occurrences;  Subpart  D — 
Manufacturers'  records;  and  Subpart 
E — Dealer  and  distributor  records. 
General  provisions  are  contained  in 
Subpart  A,  and  exeniptions  from  records 
and  reports  requirements  are  provided 
for  in  Subpart  F.  The  applicability  of  the 
requirements  is  determined  by  the 
listing  of  electronic  products  contained 
in  Subpart  G  (consisting  of  21  CFR 
1(.X)2.61),  as  summarized  in  the  table 
below. 

Products  Listed  in  Section  1002  61 

Gmup  A:  (1)  Ultrasonic  products.  |2| 
Microwave  heating  equipment.  (3)  High 
voltage  vacuum  switches  and  rectifier 
tubes,  shunt  regulator  tubes,  and 
cathode  ray  tubes  (over  5.000  volts  but 
less  than  15.000  volts).  (4)  Ultraviolet 
lamps  and  products  for  diagnosis  or 
therapy  (less  than  320  nanometers). 

Group  B:  (1)  Television  receivers 
which  meet  the  Federal  standard 
(cannot  exceed  15.000  volts).  (2)  High 
voltage  vacuum  switches  and  rectifier 
tubes,  shunt  regulator  tubes,  and 
cathode  ray  tubes  (15.000  volts  or 
greater). 

Group  C:  (1)  Products  subject  to 
performance  standards  (except  as  noted 
above):  (a)  Television  receivers:  (b) 


Cold-cathode  gas  discharge  tubes:  (c) 
Diagnostic  X-ray  systems  and  major 
components:  (d)  Cabinet  X-ray  systems: 
(e)  Microwave  ovens;  (f)  Laser  products: 
(g)  Sunlamp  products  and  component 
ultraviolet  lamps;  (h)  High  intensity 
mercury  vapor  discharge  lamps;  (i) 
Ultrasonic  therapy  products.  (2) 
Products  intended  to  produce  X- 
radiafion.  (3)  Industrial  dielectric 
heaters,  including  RF  sealers  and 
electromagnetic  induction  equipment  (2 
megahertz  to  500  megahertz).  (4) 
Microwave  diathermy  machines. 

Subpart  B  requires  manufacturers  to 
submit  three  types  of  reports.  Section 
1002.10  Initial  reports  and  §  1002.12 
Reports  of  model  changes  require  all 
manufacturers  of  Groups  A,  B,  and  C 
listed  products  to  submit  descriptive 
information  on  the  operation,  labeling, 
design  specifications,  and  function  of 
components  for  the  control  of  electronic 
product  radiation.  These  reports  also  are 
required  to  describe  the  testing  and 
quality  control  procedures  used  to 
assure  that  the  product  meets  its  design 
specifications  and  provide  information 
on  user,  assembler,  and  service 
instructions  to  assure  continued  safety 
of  the  products.  FDA  uses  the 
information  in  these  reports  to  evaluate 
product  hazards  or  compliance  with  a 
performance  standard,  often  before 
products  are  marketed,  and  also  to 
evaluate  quality  control  and  testing 
programs.  For  products  for  which  FD.\ 
has  issued  performance  standards 
(Group  C  (1)  listed  products),  the  agency 
may  disapprove  testing  programs 
considered  inadequate  to  assure 
compliance  with  the  standard.  Agency 
personnel  review  the  reports  before  an 
inspection  to  reduce  time  spent  at  the 
firm's  facility.  Section  1002.11  Annual 
reports  requires  manufacturers  of 
Groups  B  and  C  listed  products  to 
submit  data  that  summarizes  the  records 
rf'quired  by  Subpart  D.  FDA  uses  the 
annual  reports  to  monitor  ongoing 
testing  programs. 

Subpart  C  requires  all  manufacturers 
to  report  to  P'DA  known  or  suspected 
accidental  radiation  occurrence  arising 
from  the  manufacture,  testing,  or  use  of 
an  electronic  product.  Such  reports, 
which  include  the  number  of  persons 
involved  and  the  nature  of  their 
radiation  exposure  and  injuries,  usually 
result  in  investigation  by  the  agency. 

Subpart  D  requires  manufacturers  of 
Groups  B  and  C  listed  products  to 
maintain  records  of  quality  control 
procedures,  test  results,  and  test 
procedures  for  the  control  of  electronic 
product  radiation.  These  manufacturers 
also  are  required  to  maintain  copies  of 
pertinent  communications  to  dealers. 
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distributors,  and  purchasers  concerning 
radiation  safety.  Further,  manufacturers 
of  Group  C  listed  products  are  required 
to  maintain  records  to  enable  the 
manufacturer  or  FDA  to  trace  products 
or  production  lots  of  products  to 
distributors  or  dealers  and,  in  some 
instances,  to  purchasers. 

Subpart  E  requires  dealers  and 
distributors  to  maintain  records  for 
i-iectronic  products  which  cust  more 
than  $30  and  few  which  there  are 
performance  standards  (Group  C  [1)  list) 
to  permit  tracing  the  product  to 
purchasers  in  the  event  of  a  recall. 
These  records  are  required  to  identify 
the  individual,  purchaser  as  well  as  the 
model  and  serial  number  of  the  product 
purchased.  The  value  of  S50  was 
established  in  19^0  when  the  regulations 
first  were  issued  and  has  not  lieen 
adjusted  for  inflation,  reduced  retail 
costs  resulting  from  improx'ed 
technology,  or  any  other  reason 

Procedure  for  Review  of  the  Records 
and  Reports  Regulations 

FDA's  National  Center  for  Df\  i(.:es 
and  Radiological  Health  has  convened 
an  internal  task  force  to  review  the 
records  and  reports  regulations  for 
electronic  products.  The  major  steps 
determined  by  the  task  force  to  conduct 
the  review  are  to:  (1)  Invite  interested 
persons  to  submit  comments,  data,  and 
information;  (2)  analyze  any  data 
recei\  ed  in  response  to  this  notice  and 
the  notices  of  July  14, 1981  and  July  2. 
V.)82;  (3)  investigate  societal  benefits 
and  economic  costs  (including  the 
agency's  costs)  of  the  regulations  and 
any  feasible  alternatives;  (4)  prepare 
cost  impact  analyses  with  regard  to  the 
Regulatory  Flexibility  Act  and  Executive 
Order  12291;  and  (5)  prepare 
recommendations  for  FU.\  action.  If 
proposed  rulemaking  results  from  this 
review,  the  public  will  again  have  the 
opportunity  for  comment. 

In  reviewing  and  evaluating  the  need 
to  revise  Part  1002,  the  task  force  will 
consider  the  following: 

1.  The  continued  need  for  the  rule  and 
the  public  health  protection  provided  by 
the  records  and  reports  requirements  in 
the  rule. 

2.  Comments,  data,  and  information 
received  from  the  public  or  developed 
from  internal  agency  data. 

3.  The  complexity  of  the  rule. 

4.  The  extent  to  which  the  rule 
duplicates,  overlaps,  or  conflicts  with 
other  Federal  regulations  or  vv;tli  State 
and  local  government  regulations. 

5.  The  extent  to  which  advances  in 
technology,  economic  considerations,  or 
other  factors  have  affected  the 
appropriateness  of  and  the  need  for  the 
rule. 


Invitation  to  Submit  Comments,  Data, 
and  Information 

FDA  invites  interested  persons  to 
submit  comments,  data,  and  information 
regarding  the  need  to  revise  Part  1002. 
Any  comments  previously  submitted  in 
response  to  the  notices  of  July  14.  1981 
or  Jul}  2,  1982  (Docket  No  81\-0200) 
need  not  be  resubmitted,  as  they  will  be 
considered  in  this  review 

FD,\  would  like  to  obtain  information 
about  the  impact  of  the  regulations  on 
various  industries,  product  groups,  and 
firms  of  different  sizes.  Any  interested 
persons,  including  the  public, 
manufacturers,  dealers,  and  distributors 
of  electronic  products,  are  invited  to 
submit  comments  and  views;  however, 
com.mer.ts  supported  by  data,  cost 
estim.a'es.  or  other  tactual  information 
would  be  especiallv  useful. 

Areas  in  which  the  agency 
particularly  encourages  interested 
persons  to  comment  include: 

A.  Cost  of  Records  and  Reports 

1.  Costs  of  preparing  initial,  model 
change,  supplemental,  and  annual 
reports,  and  associated  manufacturing 
and  testing  records:  the  type  of 
electronic  product  and  approximate  size 
of  firm  for  which  the  records  and  reports 
are  prepared;  the  number  of  each  type  of 
report  submitted  each  year. 

2.  Costs  of  recordkeeping  and 
reporting  attributable  to  engineering, 
testing,  and  quality  control  programs 
established  to  comply  with  performance 
standards;  the  costs  attributable  to  data 
collection  and  clerical  services  made 
necessary  by  the  records  and  reports 
regulations. 

3.  The  types  and  number  of  records 
generated  each  year  that  would  not 
otherwise  exist;  the  cost  of  generating 
these  records  and  the  annual  cost  of 
maintaining  them. 

4.  The  usefulness  of  manufacturer 
(dealer)-maintained  individual 
purchaser  lists  (21  CFR  1002.40  and 
1002.41)  for  recall/rcpair/replacement  of 
defective  products;  alternative  methods 
that  could  be  used  (e.g.,  public 
announcements)  to  locate  products 
requiring  correction;  the  dollar  value  of 
individual  products  or  other  criteria  that 
might  be  used  to  determine  the 
applicability  of  the  requirement  to 
maintain  purchaser  records.  . 

5.  The  impact  of  requiring 
manufacturers  to  report  accidental 
radiation  occurrences  (21  CFR  1002.20); 
how  the  provision  might  be  modified. 

B  Benefits  of  Records  and  Reports 

1.  Any  benefits  to  the  public  from 
requiring  manufacturers  to  maintain 
records  and  submit  reports  to  FDA  on 


their  test  programs  and  on  electronic 
product  radiation  from  products  they 
manufacture. 

2.  Any  benefits  to  manufacturers, 
dealers,  or  distributors  of  electronic 
products  from  reporting  requirements, 
e.g..  to  detect  noncompliance  with  the 
performance  standard,  or  detect  testing 
and  quality  control  problems  before  (or 
after)  a  product  is  introduced  into 
commerce. 

3.  Any  benefits  to  manufacturers, 
dealers,  or  distributors  of  electronic 
products  from  generating  or  maintaining 
records,  e.g.,  use  of  the  records  in 
investigating  possible  noncompliance, 
defects,  or  customer  complaints. 

4.  Any  benefits  to  manufacturers, 
dealers,  or  distributors  of  electronic 
products  from  reporting  guides  made 
available  by  FDA,  e.g.,  reduction  of  the 
time  or  cost  of  preparing  required 
records  and  reports. 

5.  Products  for  which  records  and 
reports  are  appropriate  and  reasons  why 
they  are  appropriate;  purposes  for  which 
records  and  reports  should  be  required 
and  by  whom;  how  long  records  should 
be  kept;  appropriate  content  of  reports 
and  means  to  update  the  content. 

C.  Alternatives  to  the  Records  and 
Reports  Regulations 

1.  Whether  FDA  should  rely  primarily 
on  (a)  records  and  reports  or  (b)  on  field 
inspections  and  tests  to  monitor 
compliance  with  performance 
standards;  whether  FDA  should  seek  to 
have  the  act  revised  to  provide  authority 
to  enter  manufacturers'  premises 
routinely  for  the  purposes  of  compliance 
inspections;  other  suitable  methods  for 
FDA  to  monitor  compliance  with  the  act 
and  to  assess  electronic  product 
radiation  emissions. 

'i.  Any  other  changes  in  the  recorTR^ 
and  reports  regulations  and  in  the  FDA 
program  for  their  implementation  that 
would  minimize  regulatory  burdens 
while  assuring  the  radiation  safety  of 
electonic  products. 

3.  Any  data  on  cost  effectiveness  of 
suggested  alternative  methods  to 
monitor  comphance  and  electronic 
product  radiation  emissions. 

4.  Any  additional  comments  and 
alternative  approaches  to  the  records 
and  reports  regulations. 

This  notice  is  issued  under  the 
authority  of  the  Public  Health  Service 
Act  as  amended  by  the  Radiation 
Control  for  Health  and  Safety  Act  of 
1968  (sec.  358.  82  Stat.  1177-1179  (42 
U.S.C.  263(f))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10). 

No  person  is  required  to  submit  any 
response  to  thiS  notice,  but  interested 
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persons  may  submit  written  comments. 
data,  or  information  to  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  are  to  be 
submitted,  except  individuals  mav 
submit  one  copy.  Comments  are  'o  tie 
identified  with  the  docket  number  ''iniru 
in  brackets  in  the  heading  of  this 


(liirurnent  Comments  should  be 

si;:iniittf(]  h\  f'fbruary  14,  1983: 
hi)Wfi,fr.  (omments  received  after  that 
'1,1'f  v\!l!  be  inrlnded  in  the  analysis,  ;f 
;i()-sibie   Ir^.forrridtion  sub.mitted  in 
response  to  th,-,  iiotice  will  be  available 
for  inspection  in  'ht  Dockets 


Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

DHtpti  Novfmber  9.  1982. 
(oseph  P.  Kile, 

,  Kv()(  KHr  C:o::;::.iS!iii;ni'r  ^r,r  Rp\;ulator\ 

l-H  !!-<    MJ    <l--l.''F,l,.:j  11    12-fU.  iO.lpm) 
BILLING  CODE  4160-OI-M 


<. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


21  CFR  Part  1020 
[Docket  No.  B2N-0274] 


Review  of  Performance  Standard  for 
Diagnostic  X-ray  Systems  and  Their 
Major  Components;  Invitation  To 
Submit  Comments,  Data,  and 
Information 

agency:  Food  and  Drug  Administration. 
action:  Invitation  to  submit  comments, 
data,  and  information. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  announces  that  it 
is  reviewing  the  performance  standard 
for  diagnostic  x-ray  systems  and  their 
major  components.  This  notice  invites 
interested  persons  to  submit  comments, 
data,  and  information  to  assist  FD.A  in 
assessing  the  benefit,  economic  cost, 
and  need  for  revision  of  the  standard.  In 
addition,  FDA  invites  comment  on 
several  alternative  approaches  for 
minimizing  regulatory  burdens  while 
assuring  the  radiation  safety  of 
diagnostic  x-ray  systems. 
DATE:  Comments,  data,  and  information 
by  February  14,  1983. 
ADDRESS:  Comments,  data,  and 
information  to  the  Dockets  Management 
Branch  (HFA-305],  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
l^ne,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harvey  Rudolph,  National  Center  for 
Devices  and  Radiological  Health  (HFX- 
73),  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  .MD  20857;  301- 
443-4600. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  14, 1981  (46  FR 
36333),  FDA  published  a  notice 
announcing  a  systematic  review  of  its 
rules  and  asked  the  public  to  comment 
on  those  FDA  regulations  that  are  most 
burdensome.  The  purpose  of  the  review 
is  to  identify  regulations  that  impose 
significant  cost  burdens  and,  for  such 
rules,  to  explore  alternative  measures 
for  protecting  the  public  health.  This 
retrospective  review  is  required  by  the 
Regulatory-  Flexibility  .^ct  (Pub.  L.'96- 
354)  and  By  Executive  Order  12291. 

Subsequently,  as  a  result  of  a 
systematic  assessement  of  public 
comments  in  response  to  the  July  14, 
1981  notice  and  other  available 
information,  FD.A  issued  a  notice  in  the 
Federal  Register  of  July  2,  1982  (47  FR 
29004),  which  identified  the  rules 
selected  as  its  highest  initial  review 
priorities.  The  July  2,  1982  notice  also 
advised  that  FDA  intended  to  select 
other  rules  for  future  priority  review. 


This  notice,  therefore,  announces  that, 
although  it  was  not  identified  in  the  July 
2.  1982  notice.  FDA  intends  to  review 
the  performance  standard  for  diagnostic 
x-ray  systems  and  their  major 
components  (21  CFR  1020.30-1020.32]  in 
light  of  the  new  requirements  and  to 
investigate  alternative  approaches  that 
would  ensure  the  radiation  safety  of 
diagnostic  x-ray  systems. 

The  Standard  for  Diagnostic  X-ray 
Systems  and  Their  Major  CompoDents 

In  the  Federal  Register  of  August  15, 
1972  (37  FR  16461),  the  diagnostic  x-ray 
systems  performance  standard  was 
published  as  a  final  rule,  which  became 
effective  on  August  1, 1974.  The 
standard  was  adopted  under  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968  (the  act)  (42  U.S.C.  263b- 
263n).  The  act  directs  the  agency  to 
conduct  a  radiation  control  program, 
including  development  and 
administration  of  performance 
standards  to  control  the  emmission  of 
electronic  product  radiation  from 
electronic  products  and  thereby  to 
protect  the  public  health  from  the 
dangers  of  electronic  product  radiation. 
Since  that  time,  several  amendments  to 
the  standard  have  been  published  to 
account  for  new  technology,  clarify 
misinterpreted  provisions,  and 
encourage  the  improvement  of 
uncertified  systems  manufactured 
before  the  standard  become  effective 
(see.  eg,  39  FR  36008,  42  FR  10983,  42  FR 
44230,  42  FR  58167,  44  FR  29853,  44  FR 
49667,  44  FR  68822,  and  45  FR  27927).  In 
addition,  a  cost-benefit  analysis  of 
several  significant  elements  of  the 
^standard  led.  in  part,  to  amendments  of 
the  provisions  governing  assembly/ 
reassembly  of  diagnostic  x-ray 
equipment  (44  FR  22755,  44  FTt  44843, 
and  44  FR  49667). 

Costs  and  Other  Impacts  of  the  Standard 

To  assess  the  impact  of  the 
performance  standard  for  diagnostic  x- 
ray  systems  and  their  major 
components.  FD.'\  needs  information  on 
economic  costs  as  well  as  other  less 
quantifiable  imipacts.  Therefore,  FDA  is 
inviting  interested  persons  to  submit 
com.m.ents,  quantitative  data,  and 
qualitative  information  concerning  the 
economic  cost  and  other  impacts  that 
may  be  attributable  to  the  standard. 
Any  interested  persons,  including  the 
public,  manufacturers,  dealers,  and 
distributors  of  electronic  products,  are 
invited  to  submit  comments  and  views; 
however,  comments  supported  by  data, 
cost  estimates,  or  other  factual 
information  would  be  especially  useful. 


Areas  in  which  the  agency 
particularly  encourages  interested 
persons  to  comment  include: 

1.  Costs  incurred  by  x-ray  equipment 
manfacturers,  dealers,  and  assemblers 
as  a  direct  result  of  the  standard,  e.g., 
costs  that  are  separate  and  distinct  from 
operational  costs  that  are  normal 
components  of  good  manufacturing  or 
business  practices  and  that  would  exist 
even  in  the  absence  of  the  standard. 

2.  Current  or  ongoing  costs  of 
documentation,  e.g.,  to  maintain  quality 
control  records  by  a  manufacturer,  or  to 
file  reports  of  assembly  (Form  FD-2579) 
by  an  assembler,  and  that  are  distinct 
from  costs  necessary  to  comply  with 
other  supporting  regulations,  e.g., 
preparation  of  initial,  model  change,  or 
annual  reports  (as  required  by  21  CFR 
Part  1002). 

3.  Current  or  ongoing  added  personnel 
costs,  e.g.,  to  manage  a  product 
certification  program. 

4.  Current  or  ongoing  training  costs, 
e.g.,  for  special  training  for  quality 
control  technicians  or  assemblers  to 
ensure  compliance  with  the  standard. 

5.  Current  or  ongoing  cost  of  special 
test  equipment,  e.g.,  to  perform 
compliance  tests. 

6.  Current  or  ongoing  cost  to  allocate 
additional  personnel  for  liaison  with  the 
Federal  government,  e.g.,  to  write  letters, 
attend  meetings,  respond  to  notices  of 
adverse  findings. 

7.  Effects  on  product  development, 
e.g.,  added  costs  to  develop  new 
products  or  improve  existing  products, 
barriers  to  marketing  of  new  or  novel 
products. 

8.  Effects  on  availability  of  diagnostic 
x-ray  equipment,  e.g.,  preventing  or 
restricting  the  availability  of  special 
equipment  needed  or  desired  by 
purchasers. 

9.  Costs  resulting  from  specific 
requirements  of  the  standard  for 
features  that  would  not  otherwise  be 
part  of  the  finished  product,  e.g.,  for 
special  labels  to  be  provided  on 
diagnostic  x-ray  equipment,  or  for  the 
audible  signal  to  be  provided  on 
Fluoroscopic  equipment  with  optional 
high  exposure  rate  control. 

10.  Costs  resulting  from  increased 
complexity  of  diagnostic  x-ray 
equipment  that  may  be  due  to 
requirements  in  the  standard,  e.g., 
increased  maintenance  costs,  increases 
or  decreases  in  "downtime". 

11.  Costs  to  manufacturers  to  execute 
corrective  action  programs,  e.g.,  to 
remedy  defects  in  products  not 
complying  with  the  standard. 

12.  Impacts  on  State  regulations  and 
State  compliance  activities  brought 


Benefits  of 


Alternative 
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about  directly  or  indirectly  by  Federal 
regulatory  activities. 

13.  Impacts  on  individuals,  e.g.. 
physicians  or  other  health  care 
practitioners,  physicists,  radiologic 
engineers,  radiologic  technologists. 

Interested  persons  also  are  invited  to 
comment  on  any  costs  or  other  impacts 
not  suggested  in  this  notice.  Information 
should  include  detailed  statements  of 
costs  and  should  separate  ongoing  costs 
from  unrecoverable  start-up  costs, 
which  will  not  be  addressed  in  this 
analysis. 

Benefits  of  the  Standard 

FDA  is  convinced  that,  aside  from  the 
impact  of  the  diagnostic  x-ray 
equipment  standard  on  costs  and  other 
factors,  the  standard  has  provided 
significant  benefits  and  that,  to  assess 
the  standard,  it  is  important  to  examine 
the  public  health  benefits  in  comparison 
to  the  costs.  Therefore,  other  areas  in 
which  the  agency  encourages  interested 
persons  to  comment  include: 

1.  Any  radiation  dose  reductions  due 
to  diagnostic  x-ray  equipment 
performance  features  required  by  the 
standard,  e.g.,  positive  beam  limitation, 
reproducibility  and  linearity  of  exposure 
values,  fluoroscopic  entrance  exposure 
rate  limits. 

2.  Any  enhancement  of  the  reliability 
of  specific  components  due  to  the 
increased  emphasis  on  manufacturing 
quality  control  measures. 

3.  Any  benefits  to  users  or  assemblers 
from  the  documentation  required  to  be 
provided,  e.g.,  equipment  specifications, 
user  information,  manufacturer's 
instructions. 

4.  Any  benefits  to  manufacturers  from 
the  requirements  for  common  radiation 
safety  features  for  equipment  marketed 
in  any  State. 

5.  Any  enhancement  of  imaging 
performance,  e.g.,  reduction  in  scatter 
radiation  due  to  collimation 
requirements. 

6.  Any  benefits  to  State  and  local 
radiation  control  programs,  e.g., 
additional  resources  for  compliance 
testing,  support  provided  for  calibration 
of  test  equipment  used  in  conjunction 
with  the  standard. 

Interested  persons  are  urged  to 
comment  on  these  and  any  other 
benefits  they  perceive  to  be  derived 
from  the  standard.  Again,  comments 
should  quantify  costs  as  specifically  as 
possible  and  should  identify  benefits 
directly  attributable  to  the  standard. 

Alternative  Approaches 

In  addition  to  soliciting  views  of  the 
public  on  the  impacts  and  benefits  of  the 
current  performance  standard  for 
diagnostic  x-ray  systems  and  their  major 


components,  FDA  intends  to  evaluate  all 
available  alternatives  for  assuring  the 
radiation  safety  of  diagnostic  x-ray 
systems  and  compare  viable 
alternatives  from  a  cost-effectiveness 
point  of  view.  Several  possibilities  have 
been  under  discussion  within  the  agency 
and  are  discussed  below. 

1.  Revoke  the  performance  standard 
for  diagnostic  x-ray  systems  and  their 
major  components.  It  has  been 
suggested  that  most  of  the  requirements 
of  the  standard  were  derived  from 
preexisting  voluntary  x-ray  equipment 
standards  and  that  the  standard  should 
be  revoked  in  its  entirety.  In  this 
situation,  FDA  could  rely  on  its  defect 
notification  and  remedial  authority 
under  the  Radiation  Control  for  Health 
and  Safety  Act  of  1968  to  take  action 
against  truly  defective  diagnostic  x-ray 
equipment  and  on  the  medical  device 
good  manufacturing  practice  regulations 
(21  CFR  Part  820)  to  assure  adequate 
manufacturing  quality  control.  FDA 
invites  comments  on  the  advisability  of 
this  approach. 

2.  Change  enforcement  strategy.  It  has 
been  suggested  that  the  standard  should 
be  retained  essentially  unchanged  but 
that  the  agency  should  redirect  its 
limited  resources  to  enforcement  of  the 
standard  to  achieve  their  maximum 
effect.  One  proposal  has  been  to  redh^ect 
current  compliance  testing  efforts  such 
that  all  diagnostic  x-ray  systems  are 
inspected  once,  at  initial  assembly,  for 
compliance  with  the  standard.  This 
would  be  a  one-time  acceptance  test 
approach  to  performance  certification. 
Future  radiation  safety  of  diagnostic  x- 
ray  equipment  would  be  assured 
through  voluntary  educational 
approaches  sponsored  by  Fede;-al  and 
State  programs.  Under  this  approach, 
manufacturers  would  continue  to  be 
liable  for  radiation  safety  defects  and 
for  noncompliance  attributable  to  design 
flaws  in  an  entire  product  line.  FDA 
invites  comments  on  the  advisability  of 
this  approach. 

3.  Strengthen/reduce  regulatory 
requirements.  It  has  been  suggested  that 
a  performance  standard  provides  the 
correct  means  to  assure  the  radiation 
safety  of  diagnostic  x-ray  systems,  but 
that  certain  provisions  of  the  current 
standard  need  to  be  strengthened  and 
other  provisions  with  little  public  health 
Impact  should  be  reduced  or  deleted 
from  the  standard.  In  the  first  instance, 
FDA  might  require  manufacturers  to 
provide  with  diagnostic  x-ray  systems  a 
quality  assurance  protocol  that  would,  if 
followed,  reasonably  assure  that  the 
equipment  would  continue  to  comply 
with  the  standard.  In  such  a  situation. 
the  user  would  be  responsible  to  follow 
the  protocol  and  to  maintain  the 


radiation  safety  of  the  x-ray  equipment 
(except  for  radiation  safety  problems 
due  to  manufacturing  design  defects).  In 
contrast.  FDA  might  reduce  the 
assembler  reportmg  requirements  (21  . 
CFR  1020.30(d))  for  circumstances  where 
no  public  health  benefits  are  perceived. 
FDA  is  particularly  interested  in 
receiving  comments  that  identify  which 
provisions  of  the  standard  need  to  be 
strengthened  to  protect  the  public  health 
and  which  should  be  reduced  to 
minimize  unnecessary  regulatory 
burdens.  FD.A  also  is  interested  in 
receiving  comments  that  identify  any 
new  areas  of  equipment  performance 
not  adequately  coverea  by  existing 
requirements. 

4.  Substitute  labe'ir.g  requirements 
ts  here  possible.  It  also  has  been 
suggested  that  many  of  the  constraints 
imposed  by  the  standard  could  be 
replaced  by  labeling  requirements.  Such 
req'.^irements  could  take  the  form  of 
information  provided  to  users  of 
diagnostic  x-ray  equipment  specifying 
dose  and  imaging  performance 
characteristics  under  particular 
conditions  of  ope.'-ation.  In  such  a 
situation,  the  user  v\ouid  be  responsible 
for  the  appropriate  choice  of  equipment 
This  approach  is  similar  to  that 
proposed  by  FDA  for  computed 
tiimographv  x-rai,  systems  (see  the 
Federal  Register  of  October  31. 1980,  45 
FR  72204),  FDA  is  particulariy  interested 
in  receiving  comments  that  identify 
provisions  of  the  standard  that  could  be 
replaced  by  labeling  requirements  and 
what  form  this  labeling  should  take. 

5.  Substitute  medical  device  authority. 
It  has  been  suggested  that  regulation 
under  the  medical  device  provisions  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S  C.  321  et  seq  ),  particulariy 
the  general  controls  provisions,  provides 
sufficient  means  to  deal  with  problems 
currently  addressed  by  the  standard. 
One  alternative  approach  would  be  to 
remove  many  provisions  of  the  standard 
under  the  theory  that  the  public  health 
would  be  adequately  protected  by  these 
general  controls  or  by  using  the  defect 
notification  and  remedial  authority 
under  the  Radiation  Control  for  Health 
and  Safety  Act  of  1968  (Pub  L  90-602) 
VD.\  is  particularly  interested  in 
receiving  comments  that  identify  any 
provisions  of  the  standard  that  cpuld  be 
deleted,  with  reliance  instead  on  general 
medical  device  controls  to  achieve  the 
same  regulatory  objective,  and  the 
advisability  of  such  an  approach. 

6.  Combined  voluntary /regulatory 
program.  It  has  been  suggested  that  a 
few  requirements  of  the  standard 
provide  most  of  the  public  health 
protection  approved  by  the  standard. 
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Other  provisions  having  less  such 
impact  could  be  removed  from  the 
standard  and,  where  appropriate,  could 
be  addressed  using  a  voluntary 
approach.  In  this  situation,  FDA  would 
issue  appropriate  recommendations  and 
expand  its  promotion  of  voluntary 
educational  programs.  FDA  invites 
comments  on  any  provisions  that  could 
be  adequately  addressed  by  such  a 
combined  voluntary/regulatory 
approach  and.  if  so.  which  provisions  of 
the  standard  should  be  retained. 

These  identified  alternatives  do  not 
represent  any  agency  preference  for  a 
given  approach.  The  public  is  invited  to 
comment  on  these  approaches  or  to 
suggest  alternatives  of  their  own.  FDA 
emphasizes  'hat  all  reasonable 


alternatives  will  be  examined 
thoroughly  for  their  effectiveness  in 
minimizing  unnecessary  radiation 
exposure  to  the  public  as  well  as  for 
their  potential  cost  or  other  impacts. 

This  notice  is  issued  under  the 
authority  of  the  Public  Health  Service 
Act  as  amended  by  the  Radiation 
Control  for  Health  and  Safety  Act  of 
1968  (sec.  358.  82  Stat.  1177-1179  (42 
l.'.S  C.  26Jf))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  121  CFR  5.10). 

N'o  person  is  required  to  submit  any 
respon.se  to  this  notice  but  interested 
persons  may  submit  written  comments. 
data,  or  mformation  to  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  are  to  be 


submitted,  except  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Comments  should  be 
submitted  by  February  14, 198^ 
however,  comments  received  after  that 
date  will  be  included  in  the  analysis,  if 
possible.  Information  submitted  in 
response  to  this  notice  will  be  available 
for  inspection  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Ddted:  November  9.  1982. 

Joseph  P.  Hile, 

Associate  Com.Ti:ssioner  for  Regulatory 
Affairs. 
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Presidential  Documents 


Proclamation  5000  of  November  15.  1982  i 

National  Home  Health  Care  Week,  1 982  V 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  recent  years,  home  health  care  has  rapidly  gained  aeceptance  as  ;in 
important  and  successful  element  of  high  quality  care.  .Many  Americans  h,ut^ 
found  that  caring  for  the  needs  of  our  sick  at  home  or  m  a  communi'y  seit:np  is 
not  only  as  effective  as  in  an  institution,  but  that  it  is  less  costiv  and  of^t.-n 
more  desirable  for  the  patient.  Communities,  together  with  States  ar.d  Fedtr^ii 
government,  have  begun  building  integrated  networks  to  proMde-  i  are  for  tno 
elderly  and  disabled  in  homes  and  in  the  community 

Federal  expenditures  on  Medicare  and  Medicaid,  two  of  goxernment's  largest 
programs  serving  the  elderly,  poor,  and  disabled,  are  expected  to  exceed  $75 
billion  in  1983,  about  two  out  of  every  ten  dollars  spent  on  health  (  .<.:>■  \n  lii.s 
nation.  Over  the  past  fourteen  years,  the  number  of  home  health  oCf 
participating  in  Medicare  has  increased  by  two-th.irds.  and  the  it 
more  than  4,000  certified  providers  of  home  core,  M\ 
initiated  reforms  and  expansions  ol  'f^ome  he,i!ih  c<i-e  tie 
Medicare  to  complement  this  work. 


C'S 

re  nuw 
Admin istr. it, :)n  has 
'fi'S  pnniiied  under 


NOW.  THEREFORE,  I.  RONALD  RFAGAN,  I'le-uier.;  .,\ 
America,  in  accordance  with  Sen.i'e  joint  Resolutnin  11.'. 
the  week  of  November  28  through  December  4,  1982,  c,'^  .\.i; 
Care  Week,   and  I  call  upon  government   offiti.ils.   citizi 
organizations  and  associa'i.ms  to  observe  tins  wetk  u  ,*!: 
ties. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  mv  hand  thi 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-two,  and  of  the  Independ- 
ence of  the  United  States  oi  .Xnienca  the  two  hundred  and  seventh. 


tne  United  States  of 

do  hereby  designate 

:'.  Home  Health 

.:nd  interested 

'    priate  activi- 

isthdayof  Nov^ 


|FR  I3(5(:,  82-31704 

Kili'd   ll-lf>-fi2;  10:05  dm) 

Dilhns  code  3195-01-M 


V^  cnA-iiJlx)v   \  "^sJ— <Kja,xs---. 


4  7 


1    7 


1982 


UMI 


iF-R  Doc.  3:-.v 
Fiifd  1K1F^82 
Dil'.-ii"  code  3: 


Federal  Register  /  Vol.  47,  No.  222  /  Wednesday,  November  17,  1982  /  Presidential  Documents        51715 


Presidential  Documents 


Executive  Order  12392  of  November  15,  1982 
International  Financial  Institutions 


iFR  Doc.  aj-vli-05 

Filfd  11-16-82:  10:06  am| 

Bil';n«  code  319'"v-01-M 


By  the  authority  vested  in  me  as  President  'h\  the  Constitution  ani  '-t,jt;;!,.s  of 
the  United  States  of  America,  including  Section  301  of  Tit'.!'  3  of  thf^  I'ni'tnJ 
States  Code,  and  in  order  to  assign  to  the  Secretary  of  the  Treasury  the 
authority  to  make  payments  to  certain  international  financial  institutions,  it  is 
hereby  ordered  that  the  functions  vested  in  the  President  hv  Section  129  of 
Public  Law  97-276  (October  2.  1982]  are  dvlv^zu'ed  to  the  Seo-e',irv  o^  'he 
Treasurv- 


cnA-ficili)v 


Q 


VJ — ikjVO^'*^ 


THE  whitf:  house, 

November  15.  1982. 

I 

t; 


A/ 


4  7 


N  O 


1    7 


1982 


J  Ml 
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Memorandum  of  November  16,  1982 

Determination  Under  Section  301  of  the  Trade  Act  of  1974 


m 


r'.,p:-:.-.ti>ly  be 
Ii.iui'  Act  of 


Memorandum  for  the  United  States  Trade  Representative 

Pursuant  to  Section  301(a)(2]  of  the  Trade  Act  of  19"4  (19  L'.SC.  24n(a]!2l),  I 
have  determined  that  the  action  described  below  is  an  appropriate  and 
feasible  response  to  subsidy  practices  of  the  European  Community  \V.C\. 
Belgium,  France.  Italy,  the  United  Kingdom.  Austria  and  Sweden,  which  are 
inconsistent  with  Articles  8  and  11  of  the  Agreement  on  the  Interpret;j*Hin  and 
Application  of  Articles  VI,  XVI  and  XXIII  of  the  General  Agreement  on  Tariffs 
and  Trade  (Subsidies  Code).  With  a  view  toward  eliminating  the  harmful 
effects  of  such  practices,  I  am  directing  the  United  States  Trade  Represen* a- 
tive  (USTR)  to:  (1)  request  the  United  States  International  Trade  Commission 
to  conduct  an  expedited  investigation  under  Section  201  of  the  Trade  Art  (J 
1974  (19  U.S.C.  2251]  with  regard  to  the  five  specialty  steel  products  su'iject  to 
the  301  investigation;  (2]  initiate  multilateral  and/or  bilateral  disoussinns 
aimed  at  the  elimination  of  all  trade  distortive  practices  m  the  specialty  st^  <  ! 
sector;  and  (3)  monitor  imports  of  specialty  steel  produc  ts  subuM  t  to  tiip  2(1' 
proceeding.  If  during  the  pendency  of  the  International  Tr, 
section  201  investigation  imports  cause  damage  which  ;s  di 
consideration  would  be  given  to  what  action,  if  any,  might  , 
taken  on  an  emergency,  interim  basis  under  Section  301  oi  t 
1974.  consistent  with  U.S.  international  obligations. 

Statement  of  Reasons 

The  Office  of  the  USTR  initiated  investiaa'.ions  under  Section  301  on  February 
26,  1982  (47  F.R.  10107)  and  on  August  9.  1982  (47  F.R  353H7)  on  the  basis  of 
petitions  filed  by  the  Tool  and  Stainless  Steel  Industry  Committee  and  the 
United  Sfeelworkers  of  America,  Petitioners  principally  allege  that  the  EC  and 
the  above-mentioned  countries  have  subsidized  the  production  of  specialty 
steel  in  a  m.anner  iiiConsistent  with  their  obligations  under  Articles  8  and  11  of 
the  Subsidies  Code. 

Petitioners'  allegations  are  well  founded.  The  United  States  believes  that 
subsidies  have  been  provided  by  the  Go\ernment  of  Austria  in  the  form  of 
grants  and  capitalization,  by  the  Government  of  Sweden  m  the  form  of 
preferential  loans,  loan  guarantees  a:id  grants,  and  h\  the  European  Communi- 
ties and  its  member  governments  in  the  form  of  preferential  loans,  loan 
guarantees,  capital  grants,  "recapitalization"  of  financial  losses,  interest 
rebate  programs,  exemptions  from  taxation,  and  other  practices. 

The  injury  to  the  domestic  industry  is  clear.  The  specialty  steel  industry  is  an 
efficient,  technologically  up-to-date  and  export-oriented  branch  of  the  steel 
industry.  Its  output  is  used  in  a  wide  range  of  demanding  applications  critical 
to  an  industrial  economy  and  thus  commands  a  price  far  higher  than  onim.c;, 
steel.  Regarded  as  an  advanced.  innovati\e  and  competitive  industry,  special- 
ty steel  producers  in  the  United  States  have  tended  to  be  more  profitable  than 
the  industry  as  a  whole  and  far  more  so  than  most  of  their  major  com.petitois 
abroad.  Nevertheless,  the  industry  is  facing  an  unprecedented  challenge  to 
continued  prosperity,  and  a  numiber  of  its  member  firms  are  fighting 
survival. 


its 


Part  of  the  problem  can  be  traced  to  the  recession  that  began  in  Amerii  a's 
basic  industries  more  than  two  vears  ago.  However,  it  is  clear  that  since  the 
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lifting  of  import  quotas  in  February  1980,  imports  have  steadily  captured  a 
larger  share  of  the  U.S.  market,  further  depressing  operating  rates,  employ- 
ment, prices  and  revenues.  Through  the  first  eight  months  of  1982,  imports 
were  at  historically  high  levels,  v^^ith  import  penetration  ratios  ranging  from  11 
to  more  than  50  percent,  depending  on  the  product.  In  every  product  category. 
imports  now  exceed  the  surge  levels  established  by  the  Department  of  Com- 
merce 

The  maionty  of  these  imports  are  currently  under  investigation  for  unfair  trade 
practices  under  Section  301,  the  countervailing  duty  statute,  or  the  antidump- 
ing duty  statute.  However,  they  do  not  cover  all  important,  or  potentially 
important,  sources  of  specialty  steel  imports.  A  partial  remedy  against  unfair 
impcjrts  can  be  rendered  meaningless  by  a  substitution  of  new  foreign  suppli- 
ers for  those  whose  shipments  are  affected.  Thus,  the  specific  subsidy  com- 
plaints could  lead  to  a  remedy  that  fails  to  resolve  the  overall  import  problem. 
Moreu\,er.  deaUng  with  the  specific  subsidy  problem  itself  probably  would  not 
have  a  great  impact  on  the  world  steel  trading  environment  in  which  our 
industry  must  compete.  Subsidies  are  only  one  of  a  wide  range  of  trade 
restnctive  and  trade  distortive  practices  that  many  of  our  trading  partners 
engage  m  to  protect  their  industries  and  to  stimulate  exports.  If  we  are  ever  to 
put  an  end  to  constant  trade  disputes  in  steel,  we  must  stop  dealing  with 
discrete  import  and  export  issues  in  isolation  and  instead  begin  a  coordmated 
approach  to  the  problem.  By  combining  the  Section  201  and  Section  301 
approaches,  the  United  States  hopes  to  stabilize  the  immediate  import  situa- 
tion and  to  reverse  the  global  trend  toward  greater  excess  capacity,  increased 
subsidization,  and  closed  markets. 


Tk 


lett'rr;i;aation  shall  be  published  in  the  Federal  Register. 


cn^-u^fi-^^v 


Q 


VJ— ©s_0^^O<>-v 


(i-R  Uoc    82-31-48 

Filed  11-18-82;  11  .W  am] 

BiMin?  code  31P5-01-M 


THE  VVHITF  HOUSE. 
Washir-'tdn.  .\nven;t}er  16.  1982. 
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This  section   of  the   FEDERAL   REGISTER 
contains   regulatory  documents   having 
general   applicability  and   legal   effect,   most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of   Federal   Regulations   is   sold 
by   the  Superintendent   of   Documents. 
Prices  of  new  t)ooks  are  listed  in  the 
first   FEDERAL   REGISTER   issue   of   each 
month. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  29 

Tobacco  Inspection,  Alternative 
Packaging  for  Burley  Tobacco  and 
Identifying  and  Preventing  "Nesting" 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 


SUMMARY:  The  Department  issued  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  on  September  9, 1982. 
allowing  interested  parties  a  30-day 
comment  period  for  views  and 
comments  on  alternative  packaging  for 
burley  tobacco  and  on  identifying  and 
preventing  the  problem  of  "nesting"  in 
flue-cured  and  burley  tobaccos.  Based 
on  comments  received  from  a  cross- 
section  of  the  burley  industry  the 
Department  has  determined  that  it  will 
continue  to  provide  official  grading  on 
U.S.  Type  31  tobacco  only  when  offered 
for  sale  at  auction  tied  in  hands  or 
untied  in  bales.  The  Department  is 
amending  the  regulations  to  provide  a 
new  grademark  designation  for  tobacco 
that  is  determined  by  a  Federal 
inspector  to  be  "nested."  Additional 
amendments  adopted  herein  by  the 
Department  concern  the  manner  in 
which  burley  tobacco  is  to  be  displayed 
for  inspection. 

EFFECTIVE  DATE:  November  17, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

J.  T.  Bunn,  Deputy  Director,  Tobacco 
Division,  Agricultural  Marketing 
Service,  Room  502  Annex  Building, 
United  States  Department  of 
Agriculture,  Washington,  D.C.  20250, 
(202)  447-7235. 

SUPPLEMENTARY  INFORMATION:  In  an 
effort  to  improve  the  current  burley 
marketing  program  and  in  the  interest  of 


promoting  and  maintaining  orderly 
marketing  conditions  in  the  tobacco 
industry,  the  Agricultural  Marketing 
Service  (AMS)  and  the  Commodity 
Credit  Corporation  (CCC)  issued  a  joint 
advance  notice  of  proposed  rulemaking 
on  April  26,  1982  (47  FR  17825).  In 
response  to  the  more  than  1.500 
comments  received,  on  September  9. 
1982  (47  FR  39688),  AMS  issued  a  notice 
of  proposed  rulemaking  allowing  a  30- 
day  period  for  views  and  comments 
from  interested  parties.  CCC  published 
an  interim  final  rule  on  October  18,  1982. 
in  response  to  comments  applicable  to 
them.  The  AMS  proposal  included 
allowing  burley  tobacco,  U.S.  Type  31, 
to  be  eligible  for  official  grading  when 
marketed  untied  on  burlap  sheets,  as 
well  as  tied  in  hands  and  untied  in 
bales,  providing  a  new  grademark  of 
"No-G-Nested"  for  burley  and  flue-cured 
tobaccos  determined  by  a  Federal 
inspector  to  be  nested,  and  additional 
proposals  concerning  the  manner  in 
which  burley  tobacco  is  displayed  for 
inspection.  This  final  rule,  issued  as 
result  of  the  comments  received  in 
response  to  the  publication  of  the 
proposed  rulemaking  (47  F'R  39688), 
adopts  all  of  the  proposals  set  forth  by 
AMS  in  its  proposed  rulemaking  with 
the  exception  that  U.S.  1  ype  31  burley 
tobacco  is  not  to  be  sold  untied  on 
burlap  sheets  and  that  burley  tobacco 
weighed  in  prior  to  the  official  weigh.-in 
date  will  not  receive  an  official  graiie. 
The  authority  for  promulgating  these 
regulations  is  contained  in  the  Tobacco 
Inspection  Act  of  1935  [49  Stat.  731;  7 
V.S.C.etseq). 

Background  and  Discussion 

Prior  to  the  1978-79  marketing  season, 
burley  tobacco  was  eligible  for  official 
grading  and  price  support  only  when 
marketed  on  baskets  and  tied  in  hands. 
As  early  as  1974,  various  segments  of 
the  burley  tobacco  industry  expressed  a 
desire  to  market  their  tobacco  in  an 
untied  fashion  which,  through  history 
and  custom,  has  been  marketed  tied  in 
hands.  In  an  effort  to  cooperate  with 
and  meet  the  needs  of  the  burley 
industry,  the  Department  has 
cooperated  in  experimental  sales  of 
untied  burley  tobacco  since  1974. 

Following  each  of  the  1978-79, 1979- 
80,  and  1980-81  seasons,  the  Department 
collected  pertinent  project  data  on 
relevant  aspects  of  the  experiment. 
Much  data  was  supplied  by  the 


Universities  of  Kentucky  and  Tennessee. 
At  the  request  of  AMS,  studies  were 
made  and  reports  were  complied  by  the 
Economics  and  Statistics  Ser\-ice  whith 
analyzed,  interpreted,  and  summarized 
all  available  data  on  the  expenmrnt. 
Based  on  the  Department's  evaluation  of 
these  experiments,  regulations  were 
amended  in  1981  to  apply  Official 
Standard  Grades  and  make  ehgible  for 
loan,  unlimited  quantities  of  burley 
tobacco  when  it  is  tied  in  hands  or 
untied  in  bales. 

Even  though  offiodl  grading  h.is  not 
been  provided  for  packaging  nie'hodh 
other  than  hand-tied  and  untied  loose 
leaf  in  approximately  70-pound  bales  on 
baskets  or  pallets,  other  types  of 
packaging  appeared  on  the  auction 
market  during  the  1981-62  season. 
Federal  graders  applied  "No-G,"  a  no- 
grade  designation,  to  these  lots.  A  small 
quantity  of  untied  tobacco  on  burlap 
sheets  has  appeared  on  the  burley 
markets  for  the  last  few  years  with  the 
amount  increasing  each  year.  During  the 
1981  marketing  season,  approximately  5 
percent  of  the  crop  was  sold  untied  on 
burlap  sheets. 

A  total  of  7.106  comments  were 
received  from  all  segments  of  the 
tobacco  industry  on  the  proposal  for 
manketing  U.S.  Type  31  burley  tobacco 
untied  on  burlap  sheets.  Comments 
received  totaled  3,973  in  favor  of  selling 
tobacco  untied  on  burlap  sheets  and 
3,130  opposed.  Those  opposed  wanted 
the  tobacco  to  be  sold  either  untied  in 
bales  or  in  the  traditional  method  of 
hand-tied  bundles.  The  majority  of 
commentors  (4.437)  responded  on 
preprinted  postcards:  2.462  in  favor  of 
sheeted  sales  and  3,075  against  sheeted 
sales.  Three  commentors  voiced 
neutrality  on  the  issue.  The  Department 
received  two  congressional  responses 
fa\onng  "sheeted  "  tobacco — one  from 
Tennessee  and  one  from  Virginia. 
Additionally,  one  Senator  from 
Tennessee  stated  that  he  would  support 
any  decision  made  by  the  Department 
on  alternative  packaging  methods  for 
burley  tobacco 

One  farm  organization  strongly 
supported  loose-leaf  sales  and 
specifically  stated  that  the  baling 
concept  had  a  definite,  permanent  place 
in  the  orderly  marketing  of  burley 
tobacco.  It  further  emphasized  it  woidd 
oppose  any  proposal  threatening  to 
restrict  producers  from  continuing  to 
bale.  A  major  buying  concern  stated  it 
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supported  loose-leaf  packagiog  and 
recommended  moving  towards  one 
packaging  method. 

Many  commentors  stated  that  the 
hurley  industry  should  decide  on  the 
package  it  desires.  Two  prominent 
buying  concerns,  while  basically  against 
sheeting,  recommended  that  certain 
criteria  be  included  if  sheeted  tobacco 
was  to  be  officially  graded,  such  as 
sheet  size,  minimum-maximum  weights, 
and  that  a  lot  consist  of  only  one  sheet. 

An  organization  representing  various 
segments  of  the  burley  tobacco  industry. 
while  receptive  to  the  majority  of  the 
Department's  proposals,  emphasized 
that  there  is  no  place  in  the  system  for  3 
types  of  packaging  and  that  the 
Department  should  not  approve  price 
support  on  sheeted  sales.  It  also 
recommended  rewording  S  29.75a  to 
include  resales  to  accommodate  all 
packages  of  burley  tobacco  offered  for 
sale.  The  Department  declines  to  include 
the  word  "resale"  in  revising  Section 
29.75a  because  that  section  concerns 
certification  procedures  for  the  "sale"  of 
burley  tobacco.  "Resale"  certifications 
fall  under  the  authority  of  CCC.  This 
recommendation  was  forwarded  to  CCC 
prior  to  the  publication  of  the  proposal 
by  AMS.  CCC  declined  the 
recommendation  because  resale  tobacco 
is  not  eligible  for  price  support.  For 
further  irrformation  regarding  "resale" 
interested  parties  should  contact  C 
Russell  Levering.  Marketing  Specialist 
Agricultural  Stabilization  and 
Conservation  Service.  Washington.  DC 
20013.  Telephone:  (202)  447-7446 

The  major  revision  to  the 
Department's  proposal  is  that  tobacco 
marketed  untied  on  burlap  sheets  will 
not  be  officially  graded  nor  price-         ^ 
supported  for  the  1982-^3  marketing  * 
season.  The  Department  arrived  at  this 
decision  after  a  thorough  review  of  the 
substantive  comments  received  from  a 
cross-section  of  the  tobacco  industry 
and  an  intensive  evaluation  among 
Departmental  officials  of  AMS.  CCC. 
and  ASCS.  This  determination  is  made 
in  the  interest  of  the  burley  industry  in 
an  effort  to  avoid  the  possibility  of 
market  congestion,  deterioration  of 
quality  and.  most  importantly,  to 
provide  the  opportunity  for  further 
observation  of  the  relatively  new  system 
of  marketing  burley  tobacco  untied  in 
bales.  The  Department  emphasizes  that 
this  does  not  preclude  the  possibility  of 
an  experimental  program  for  sheeted 
sales  in  future  marketing  seasons. 

Other  prop>osals  by  the  Department 
referred  to  warehouse  floor  spacing, 
inspector  titles,  nesting,  official  weigh-m 
date,  the  word  "lot "  substituted  for  the 
word  "basket"  and  a  new  definition  for 
the  word  "oriented."  The  comments 


received  were  favorable  regarding  these 
items  with  the  exception  of  two 
commentors  who  objected  to  the 
Department's  proposal  to  expand  its 
regulations  on  warehouse  floor  spacing 
to  provide  that  tobacco  displayed  for 
sale  at  auction  have  not  less  than  eight 
inches  between  adjacent  lots  of  tobacco. 
These  commentors  stated  that  one  lot 
supports  the  other  by  placing  them 
closer  together.  The  Department  rejects 
this  recommendation  because  it  has 
been  determined  that  additional  space 
between  lots  facilitates  the  inspection 
and  marketing  process.  Therefore,  the 
Department,  in  the  issuance  of  this  final 
rule,  makes  no  revision  to  this  item  as 
proposed  September  9.  1982  (47  FR 
39688). 

In  the  Department's  proposal,  it  was 
stated  that  a  need  exists  to  closely 
examine  the  weigh-in  date  on  the 
warehouse  sales  ticket  to  insure  that  it 
is  not  prior  to  the  official  weigh-in  date 
established  by  the  Burley  Sales 
Committee  of  the  Burley  Auction 
Warehouse  Association.  The 
Department  had  indicated  its  intention 
to  grade  a  lot  that  was  found  to  have  a 
weigh-in  date  which  was  prior  to  the 
official  weigh-in  date  but  to  have  the 
grader  immediately  report  it  to  the  office 
of  the  appropriate  loan  association. 
."Xftf  r  further  evaluation  of  this  proposal 
and  discussions  with  Departmental 
offirials.  it  has  been  determined  that 
tobacco  found  to  have  a  weigh-in  date 
prior  to  the  official  weigh-in  date  will 
not  receive  an  official  grade  unless  the 
v\arehou3e  operator  informs  the  grader 
that  he  intends  to  violate  the  weigh-in 
provisions  of  the  loan  association's 
contract  with  that  warehouse  firm.  The 
Department's  initial  proposal  on  weigh- 
in  dates  requiring  the  Federal  grader  to 
notify  the  loan  association  would  have 
'oeen  ineffective.  The  lag  time  between 
notification  by  the  grading  official  and 
the  time  of  the  sale  of  the  tobacco  in 
question  would  have  been  insufficient 
for  the  loan  association  to  review  the 
weigh-in  date.  Therefore,  for  the  1982-83 
ar.d  succeeding  seasons,  only  that 
tobacco  weighed  in  at  the  warehouse  on 
or  after  the  official  weigh-in  date 
established  by  the  Burley  Sales 
Committee  will  receive  an  official  grade 
Instructions  to  graders  will  reflect  this 
determination. 

The  Department  received  several 
telephone  and  written  comments 
supporting  the  proposal  that  AMS  and 
.XSCS  cooperate  in  the  collection  and 
publication  of  sales  figures  regarding 
ASCS  Forms  MQ-79  and  80.  The 
recommendations  essentially  requested 
that  AMS  expand  its  publication  of 
burley  sales  figures  in  the  printed 
market  news  reports.  The  Department 


accepts  these  reconanendatioQS  and  will 
administratively  nnplement  them  for  the 
1982-83  burley  marketing  season. 
Therefore,  it  is  not  necessary  to  write 
regulations  for  AMS  in  this  regard. 

One  of  the  Department's  proposals 
concerned  the  problem  of  "nesting"  in 
the  flue-cured  and  burley  types.  Twenty- 
one  formal  comments  were  received  on 
this  issue — all  in  support  of  the 
Department's  prop)osal  to  provide  a  new 
grademark  designation  of  "No-G- 
Nested."  Comments  ranged  from  making 
nested  tobacco  ineligible  for  price 
support,  strengthening  regulations  on 
"nesting."  withholding  payment  from 
producers  who  nest,  to  reporting  all 
"nests"  to  ASCS  and  reducing  the 
offenders'  poundage  the  following  year. 
The  nesting  problem  will  be  carefully 
scrutinized  during  the  coming  burley 
tobacco  season  and  throughout  the  1983 
fiue-cured  season  to  see  if  there  are 
decreased  incidences  of  nesting 
resulting  from  the  use  of  the  new 
grademark  "No-G-Nested."  If  the  results 
are  favorable,  there  will  be  no  need  to 
further  revise  the  regulations  in  this 
regard. 

This  final  rule  has  been  reviewed 
under  USDA  procedures  established  to 
implement  Executive  Order  12291  and 
the  Secretary's  Memorandum  1512-1 
and  has  been  determined  to  be  a 
"nonmajor"  rule  because  it  does  not 
meet  any  of  the  criteria  established  for 
major  rules  under  the  executive  order. 
Initial  review  of  the  regulations 
contained  in  7  CFR  Part  29,  for  need, 
currency,  clarity,  and  effectiveness  has 
been  completed. 

Additionally,  in  conformance  with  the 
provisions  of  Pub.  L.  96-354,  Regulatory 
Flexibility  Act,  full  consideration  has 
been  given  to  the  potential  economic 
impact  upon  small  business.  Tobacco 
warehousemen  and  producers  fall 
within  the  confines  of  "small  business" 
as  defined  in  the  Regulatory  Flexibility 
Act.  A  number  of  firms  which  are 
affected  by  these  adopted  regulations  do 
not  meet  the  definifion  of  small  business 
either  because  of  their  individual  size  or 
because  of  their  dominant  position  in 
one  or  more  marketing  areas.  It  has  been 
determined  that  the  economic  impact 
upon  all  entities,  small  or  large,  will  not 
be  adverse  and  will  in  no  way  affect  the 
normal  competition  in  the  market  place. 

List  of  Subjects  in  7  CFR  Part  29 

Administrative  practices  and 
procedure.  Tobacco. 

PART  29— TOBACCO  INSPECTION 

Accordingly,  the  Department  hereby 
amends  the  regulations  under  the 


i 
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Tobacco  Inspection  Act  contained  in  7 
CFR  Part  29  as  follows: 

1.  In  §  29.75a  (a)  and  (b]  are  revised  to 
read  as  follows: 

§  29.75a    Display  of  burley  tobacco  on 
auction  warehouse  floors  in  designated 
markets. 

(a)(1)  Each  lot  of  burley  tobacco 
displayed  for  sale  on  auction  warehouse 
floors  shall  have  a  minimum  spHce  of  24 
inches  from  butts  to  butts  between  the 
rows.  Distances  between  lots  of  tobacco 
within  the  row  shall  be  no  less  than  8 
inches  between  immediately  adjacent 
lots. 

(2)  The  number  of  bales  on  a  pallet 
shall  not  exceed  eight.  Tobacco  packed 
in  bales  shall  have  the  stems  turnrd 
toward  the  aisle. 

(3)  Each  warehouse  operator  shall 
display  a  plainly  visible  sign  showing 
the  total  number  of  lots  of  buriey 
tobacco  allotted  to  be  sold  each  day. 
Such  sign  shall  be  displayed  at  the  point 
of  lots  where  the  days'  sales  will 
conclude  and  no  additi(mal  tobacco 
shall  be  graded  beyond  that  point. 

(4)  Each  warehouse  operator  shall 
arrange  his  entire  day's  saie  in  a 
continuous  and  orderly  arraved 
spquenre  of  lots  and  rows  of  tobacco. 
Any  arrangement  of  toi)acco  in  rows  of 
progressively  varying  lengths,  or  any 
deviations  from  an  orderly  arrayed 
sequence  of  lots  and  rows  of  tobacco, 
shall  have  prior  approval  of  the  Set 
Work  Leader  or  Circuit  Super\  isor. 

[5]  Each  warehouse  operator  shall 
designate  to  the  Set  Work  Leader  or 
Circuit  Supervisor  the  starting  point  or 
lot  for  each  day's  sale,  and  counting  and 
grading  will  begin  at  this  designated 
pomt  and  proceed  to  the  clo.sing  point  t)t 
the  sale  in  an  orderly  sequence.  All  lot 
spaces,  containing  or  not  containing  a 
lot  of  tobacco,  and  all  lots  of  tobacco, 
covered  or  uncovered,  shall  be  counted 
and  included  in  the  daily  sales 
allotment.  Lots  of  tobacco  shall  not  be 
removed,  added,  rearranged,  or 
substituted  between  the  time  they  are 
counted  for  the  day's  sale  and  the  time 
they  are  graded  for  the  days  sale, 
provided,  however,  that  with  prior 
approval  of  the  Set  Work  Leader  or 
Circuit  Supervisor  compensating  lots  of 
tobacco  may  be  substituted  for  empty 
spaces  and  covered  lots  included  in  a 
daily  sales  count. 

(6)  Each  operator  of  a  warehouse  at 
which  baled  burley  tobacco  is  offered 
for  sale  shall  open  the  particular  bale,  in 
a  lot  of  tobacco,  chosen  by  a  grader  for 
inspection  and  reseal  that  bale  after 
inspection. 

(7)  Each  seller,  by  offering  burley 
tobacco  for  sale,  certifies  that  the  lot 
inspected  by  a  grader  is  representative 


of  the  grade  of  all  the  tobacco  in  that  lot, 
that  the  leaf  was  stalk-cured,  that  the 
bales  do  not  contain  any  foreign  matter 
or  material,  and  are  not  nested. 

(b)  Before  starting  inspection  of  the 
day's  sale  of  burley  tobacco  in  each 
warehouse,  the  Set  Work  Leader  or 
Circuit  Supervisor  shall  determine  if 
there  is  compliance  with  the 
requirements  of  paragraph  (a)  of  th.s 
section.  If  he  determines  that  the 
prescribed  requirements  hove  no!  lieen 
followed,  the  inspector  shall  pi-oc^'ed  to 
the  next  sale  or  sales  as  originally 
scheduled  for  that  day  and  grade  the 
number  of  lots  of  tobacco  scheduled  fur 
such  sale  or  sales,  and  shall  return  to 
the  noncompUing  warehouse  or  the  next 
regularly  scheduled  sales  day  for  such 
uarehouse.  at  which  time  the  Set  Work 
Leader  or  Circuit  Supervisor  shall  again 
determine  if  the  prescribed  system  has 
been  followed  before  starting  the 
inspection.  If  noncompliance  or  failure 
to  observe  requirements  of  paragraph 
(a)  of  this  section  are  discovered  after 
inspection  for  the  day's  sale  has  started. 
the  inspector  shall  discontinue 
inspection  and  proceed  to  the  next  sale 
or  sales  scheduled  for  that  day  and  shall 
return  to  the  noncomplying  warehouse 
on  the  next  regularly  scheduled  sales 
day  for  such  warehouse. 

t)  29.1035     Nested.  !  Amended  I 

2.  R(  n;u\e  the  phi.isi     (See  rule  23.)" 
at  the  end  of  S  29.1035  and  replace  it 
with  the  phrase  "(See  rule  27.)." 

3.  Section  29.1036  is  revised  to  read  as 
follows: 

§29.1036     No-G. 

A  designation  applied  to  a  lot  of 
tobacco  which  is  offtype.  semicured. 
fire-killed,  smoked,  oxidized  over  10 
percent,  or  has  an  odor  foreign  to  the 
type.  (See  rule  23.) 

§§  29.1038-29.1078     !  Redesignated  as 
>§  29.1039-29.10791 

-!   Set:tions  29.10  ;M    Jtl()78are 
renumbered  i;§  29  Ul.i'i-2y.l079. 
rfspec:tive!y. 

5.  Section  29  Ki.iS  is  added  to  read  as 
loilows: 

!)  29.1038    No-G-Nested. 

A  designation  applied  to  a  lot  of 
tobacco  which  is  classified  as  nested. 
I  See  rule  27.] 

6.  Section  29  1129  is  revised  to  read  as 

follows: 

§29.1129     Rule  23. 

Tobacco  shall  be  designated  b\  the 
grademark  "No-G,"  when  it  is  offtype, 
semicured,  fire-killed,  smoked,  o.vidized 
o\er  10  percent,  or  has  an  odor  foreign 
to  the  type 


7  Section  29.1133  is  added  to  read  as 

follows; 

§29.1133     Rule  27. 

Tobacco  shall  be  designated  by  the 
grademark  "N"o-Cr-Nested"  when  it  is 
nested. 

§  29.1 181     Summary  of  standard  grades 

(Amended  I 

H.  The  last  sentenci'  of  §  29.1  IHl  is 
amended  to  read:  Tobacco  not  covered 
by  the  standard  grades  is  designated 
"No-G",  "No-G-F".  or  •No-G-Nested. 

9.  Section  29.3036  is  revised  to  read  as 

follows: 

§  29.3036     Lot. 

A  pile,  basket,  bulk,  bale  or  bales, 
case,  hogshead,  tierce,  package  or  other 
definite  package  unit. 

10  Section  29.3039  is  revised  to  read 
as  follows; 

§  29.3039    Nested. 

Any  lot  of  tobacco  which  as  has  been 
loaded,  packed  or  arranged  to  conceal 
foreign  matter  or  tobacco  of  inferior 
grade,  quality,  or  condition.  Nested 
includes: 

(a)  Any  lot  of  tobacco  which  contains 
foreign  matter,  is  damaged,  injured,  or 
tangled,  or  contains  other  inferior 
tobacco,  any  of  whirii  cannot  be  readily 
detected  upon  inspection  because  of  the 
way  the  lot  is  packed  or  arranged; 

(b)  Any  lot  of  tobacco  which  consists 
of  distinctly  different  grades,  qualities  or 
conditions  and  which  is  stacked  or 
arranged  with  the  same  kinds  together 
so  that  the  tobacco  in  the  lower  portions 
of  the  lot  is  distinctly  inferior  in  grade, 
quality  or  condition  from  the  tobacco  in 
the  top  portion  of  the  loL 

11.  Section  29.3040  is  revised  to  read 
as  follows: 

§29.3040     No  grade 

A  designation  applied  to  a  lot  of 
tobacco  which  is  classified  as  offtype, 
rework,  semicured,  damaged  20  pprcent 
or  more,  abnormally  dirty,  contains 
foreign  matter,  and/or  having  an  odor 
foreign  to  the  type. 

§  29.3041     (Redesignated  as  §  29  3042) 

12.  Renumber  §  29.3041  Offtype,  as 
§  29.3042  to  maintain  alphabetical 
sequence  of  the  definitions  contained  in 
7  CFR  Part  29. 

13.  Section  29.3041  is  added  to  read  as 
follows: 

§  29.3041     No-G-Nested. 

A  designation  appi.ed  to  a  lot  of 
tobacco  which  is  ciassified  as  nested. 
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§§  29J044-2d.3074    [RadMionatod  as 
§§  29.3045-29.30751 

14.  Current  §§  29.3044-29.3074  are 
renumbered  §5  29.3045-29.3075, 
respectively. 

15.  Section  29.3044  ia  added  to  read  as 
follows: 

§29.3044    Oriented. 

A  term  applied  to  untied  tobacco 
which  denotes  the  arrangement  of 
leaves  in  a  straight  and  orderly  manner. 
Oriented  includes  any  lot  of  baled 
tobacco  in  which  the  leaves  are  packed 
parallel  to  the  length  of  the  bale  with  the 
butts  to  the  outside  and  the  tips  of  the 
leaves  overlapping  sufficiently  to  make 
a  level,  solid  and  uniform  package; 

16.  Section  29.3051  (as  renumbered 
from  §  29.3050)  is  revised  to  read  as 
follows: 

§  29.3051     Rework. 

Any  lot  of  tobacco  which  needs  to  be 
restored  or  otherwise  rearranged  to 
prepare  it  properly  for  market,  including: 

(a)  Tobacco  which  contains  an 
abnormally  large  quantity  of  foreign 
matter  or  an  unusual  number  of  muddy 
or  extremely  dirty  leaves  which  should 
be  removed: 

[b)  Tobacco  not  properly  tied  in 
hands,  not  packed  in  bales 
approximately  1x2x3  feet,  not 
oriented,  not  packed  straight,  bales  not 
opened  for  inspection  when  chosen  by  a 
grader,  or  otherwise  not  properly 
prepared  for  market. 

17.  Section  29.3126  is  revised  to  read 
as  follows: 

§29.3126    Rule  23. 

Tobacco  shall  be  designated  as  No 
Grade,  using  the  grademark,  "No-G." 
when  it  is  dirty,  offtype,  semicured, 
needs  to  be  reworked,  damaged  20 
percent  or  more,  contains  foreign  matter, 
or  has  an  odor  foreign  to  the  type. 

18.  Section  29.3127  is  added  to  read  as 
follows: 

§29.3127    Rule  24. 

Tobacco  shall  be  designated  by  the 
grademark  "No-G-Nested"  when  it  is 
nested. 

§  29.3181    Summary  of  standard  grades. 
[Amended] 

19.  The  last  sentence  of  §  29.3181  is 
amended  to  read:  Tobacco  not  covered 
by  the  standard  grades  is  designated  by 
No-G  or  No-G-Nested. 

'Dated:  November  15, 1982. 

C  W.  McMillan, 

Assistant  Secretary.  Marketing  and 
Inspection  Services. 

\n  Doc  «2-31S03  Filed  11-16-82:  845  dm| 
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7  CFR  Part  29 

Tobacco  Inspection;  User  Fees 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  The  Secretary  of  Agriculture 
revised  by  interim  final  rule,  effective 
July  1. 1982,  and  published  in  the  Federal 
Register  (47  FR  27057.  June  23, 1982),  the 
fees  and  charges  assessed  by  the 
Department  for  the  mandatory 
inspection  and  certification  of  quota 
tobacco,  and  other  services,  including 
administrative  and  supervisory  costs,  at 
tobacco  auction  markets,  to  reflect  the 
Department's  increased  costs  of 
operating  the  tobacco  inspection 
program.  The  fees  and  charges  assessed 
by  the  Department  for  the  permissive 
inspection  of  tobacco,  performed  upon 
request  and  paid  for  at  a  prescribed 
hourly  fee,  were  also  increased  effective 
July  1, 1982.  This  document  adopts  the 
interim  rules  as  final  rules  without 
change  as  they  were  published  on  June 
23, 1982. 

EFFECTIVE  DATE:  July  1.  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
J.  T.  Bunn,  Deputy  Director,  Tobacco 
Division,  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture,  Washington,  D.C.  20250 
(202)  447-7235. 

SUPPLEMENTARY  INFORMATION:  Notice 
was  given  (47  FR  27057,  June  23. 1982) 
that  the  Department  was  amending  the 
regulations  effective  July  1, 1982,  to 
increase  fees  and  charges  both  for  the 
permissive  inspection  and  certification 
of  tobacco  conducted  pursuant  to 
request  and  for  the  mandatory 
inspection  and  certification  of  tobacco 
sold  at  designated  tobacco  auction 
markets  throughout  the  tobacco 
producing  areas.  Interested  parties  were 
given  an  opportunity  to  comment  upon 
the  interim  final  rule  (47  FR  27057,  June 
23, 1982). 

Only  one  comment  was  received  on 
the  interim  final  rule.  The  Flue-Cured 
Tobacco  Cooperative  Stabilization 
Corporation,  Raleigh,  North  Carolina, 
stated  than  an  increase  of  almost  15 
percent  for  permissive  inspection  hourly 
rates  is  unwarranted  and  unjustified  in 
view  of  present  economic  conditions, 
budget  restraints,  and  general  belt- 
tightening.  It  further  recommended  that 
the  increase  in  permissive  inspection 
fees  be  no  more  than  5  percent.  The 
Department  must  reject  this 
recommendation  because  it  is  required 
by  law  to  fix  and  collect  fees  and 
charges  to  cover,  as  nearly  as  practical, 
the  costs  of  operating  permissive 


inspection  services  requested  by  the 
industry. 

Therefore,  the  Department  hereby 
adopts  the  regulations  appearing  in  the 
interim  final  rule  which  provided  for 
increased  charges  for  inspection  and 
certification.  These  charges,  as  nearly  as 
possible,  cover  the  costs  of  the  services, 
including  administrative  and 
supervisory  costs.  The  authority  for 
these  regulations  is  contained  in  the 
Tobbaco  Inspection  Act  (49  Stat.  731:  7 
U.S.C  511  et  seq.]  as  amended  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  (Pub.  L  97-35). 

Prior  to  October  1. 1981,  the 
Department,  pursuant  to  the  Tobacco 
Inspection  Act.  provided  free  and 
mandatory  inspection  of  all  quota 
tobacco  sold  at  designated  auction 
markets.  The  Omnibus  Budget 
Reconciliation  Act  of  1981  directed  the 
Secretary  of  Agriculture  to  promulgate 
regulations  setting  fees  and  charges 
under  the  Tobacco  Inspection  Program 
for  the  inspection  and  certification  of 
tobacco,  and  other  services,  including 
administrative  and  supervisory  costs  for 
all  quota  tobacco  sold  on  designated 
markets.  These  fees  and  charges  were, 
as  nearly  as  possible,  to  cover  the 
Department's  costs  of  performing  these 
services.  Effective  October  1, 1981,  the 
Department  established  these  fees  and 
charges  at  $.0045  per  pound,  as 
published  in  the  Federal  Register  (46  FR 
6239)  on  December  24, 1981.  This  fee  had 
been  calculated  after  a  review  of 
historical  data  regarding  production  and 
marketing.  However,  a  review  of  data 
not  available  prior  to  the 
implementation  of  user  fees  on  October 
1, 1981.  demonstrated  that  the  initial  fee 
of  $.0045  per  pound  was  insufficient  to 
reimburse  the  Department  for  its  costs 
of  operating  the  tobacco  inspection 
program  at  the  level  of  service  requested 
by  the  industry.  The  primary  reasons  for 
the  need  to  increase  the  assessed  fee 
were  as  follows:  (1)  The  effective  quota 
for  flue-cured  tobacco  was  the  smallest 
since  the  inception  of  the  acreage- 
poundage  concept  thereby  reducing  the 
revenues  to  the  Department:  (2) 
Government-wide  salary  increases:  (3) 
Cost  of  workers'  compensation  and 
unemployment  compensation  previously 
paid  for  from  USDA  appropriated 
budget  and  which  must  now  be  included 
as  part  of  the  administrative  costs  of 
this  program;  and  (4)  The  cost  of 
recruitment  and  training  resulting  from 
the  large  number  of  resignations  and 
retirements  of  tobacco  inspectors. 
Therefore,  it  is  determined  that  in  order 
to  cover  the  Department's  costs 
associated  with  the  mandatory 
inspection  and  certification  of  tobacco 
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and  thereby  maintain  the  level  of 
service  requested  by  growers, 
warehousemen,  and  tobacco  buyers,  if 
was  necessary  to  increase  the  fee  to 
$.0055  per  pound. 

This  final  rule  also  increases  the  fees 
and  charges  under  which  permissive 
tobacco  inspection  and  grading  services 
are  provided  to  those  requesting  the 
service.  The  Tobacco  Inspection  Act 
requires  that  permissive  inspections,  as 
defined  by  7  CFR  29.56.  be  made 
available  to  interested  parties  on  a  fee 
basis.  The  hourly  fee  schedule  for 
permissive  inspection  had  not  been 
increased  since  February  3, 1981  (46  FR 
10451).  The  Department  determined  that 
prior  to  July  1, 1982,  the  fees  for 
permissive  inspections  were  insufficient 
to  cover  the  Department's  costs  of 
inspection  and  certification,  and  other 
services,  including  administrative  and 
supervisory  costs.  The  major  factors 
causing  the  need  for  an  increase  in  the 
fees  include  the  government-wide  sa!ar\' 
increase,  and  the  cost  of  workers' 
compensation  and  unemployment 
compensation  previously  paid  for  from 
USDA  appropriated  budget  and  which 
must  now  be  included  as  part  of  the 
administrative  cost.  Therefore,  based  on 
these  factors,  the  Department 
determined  that,  in  order  to  cover  the 
Department's  costs  of  providing 
permissive  tobacco  inspection,  the 
hourly  salary  fee  needed  to  be  increased 
from  a  "basic  hourly  salary  of  $17.80". 
an  "overtime  rate  of  $21.30  ",  and  a 
"Sunday  and  holiday  rate  of  $26.70".  to 
"$20.45,  "$24.40",  and  "$30..50"  per  hour, 
respectively. 

This  final  rule  has  been  reviewed 
under  U.S.A.D.  procedures  established 
to  implement  Executive  Order  12291  and 
the  Secretary's  Memorandum  1512-1 
and  has  been  determined  to  be  a 
"nonmajor  rule"  because  it  does  not 
meet  any  of  the  criteria  established  for 
major  rule  under  the  Executive  Order. 
Review  of  the  regulations,  with  regard  to 
user  fees,  contained  in  7  CFR  Part  29,  for 
need,  currency,  clarity,  and 
effectiveness  has  been  completed. 

Additionally,  in  conformance  with  the 
provisions  of  the  Regulatory  Flexibility 
Act,  Pub.  L.  96-354  (5  U.S.C.  601)  full 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
business.  All  tobacco  warehousemen 
and  producers  fall  within  the  confines  of 
"small  business,"  as  defined  in  the 
Regulatory  Flexibility  Act.  Prior  to 
publication  of  the  interim  final  rule  (47 
FR  27057,  June  23, 1982)  the  Department 
had  informally  advised  all  segments  of 
the  tobacco  industry  of  the  anticipated 
increase  of  user  fees  and  that  there 
would  be  no  change  in  the  level  of  the 


services  provided.  It  has  been 
determined  that  the  economic  impact 
upon  small  entities  is  not  adverse  and  in 
no  way  affects  normal  competition  in 
the  market  place.  Furthermore,  the 
Department  is  required  by  law  to  fix  and 
collect  fees  and  charges  to  cover  the 
Department's  cost  in  operating  the 
Tobacco  Inspection  Program. 

List  of  Subjects  in  7  CFR  Part  29 

Administrative  practice  and 
procedure.  Tobacco. 

PART  29— TOBACCO  INSPECTION 

Accordingly,  the  Department  hereby 
adopts  as  final  regulations  without  i;hange 
the  interim  regulations  amending 
§§  29.123  and  29.9251  whit.h  were 
published  at  47  FR  27058  (June  23.  1982). 

HMted.  NovomUT'}.  1982 
C.  W.  McMillan, 

Assjhtaiit  Secrrlary;  Marketing  and 
/n'ipection  Services. 

!m  Dor  fc- 31341  Filed  11-16-82;  B-4S  fim| 
BIU.IMG  COOE  341(M»-M 


Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 

[Docket  No.  82-348] 

Citrus  Canker— Mexico 

agency:  Animal  and  Plant  Health 

Inspection  Service,  USD,\. 

ACTION:  Interun  rule  and  notice  of  public 

hearing. 

SUMMARV:  This  document,  on  an 
emergency  basis,  establishes  an  interim 
rule  based  on  the  recent  finding  of  citrus 
canker  disease  in  the  State  of  Cdlima 
and  in  the  municipio  of  Coahuayana  in 
the  State  of  Michoacan  in  Mexico  (the.sr 
areas  are  referred  to  below  as  infected 
areas).  There  is  reason  to  believe  that 
citrus  canker  disease  is  carried  by  any 
fruit  of  peel  of  Mexican  lime  [Citrus 
aurantifolia]  from  any  area  in  Mexico, 
and  by  any  other  fruit  of  peel  of  citrus  or 
citrus  relatives  (fruit  or  peel  of  any 
genera,  species,  or  varieties  of  the 
subfamilies  Aurantioideae.  Rutotdeae. 
and  Toddalioideae  of  the  botanical 
family  Rutaceae)  from  infected  areas  in 
Mexico.  The  interim  rule  provides  that 
any  of  these  articles  offered  for 
importation  into  the  United  States  will 
be  refused  importation  into  the  United 
States,  unless  imported  by  the  US. 
Department  of  Agriculture  for 
experimental  or  scientific  expertise  it 
appears  that  there  are  no  less  drastic 
measures  that  would  be  adequate  to 
prevent  the  introduction  into  the  United 


States  of  citrus  canker  disease.  The 
interim  rule  also  provides  that  fruit  or 
peel  of  ethrog  [Citrus  medica],  grapefruit 
[Citrus  paradisf).  lemon  [Citrus  limon], 
orange  [Citrus  sinensis].  Persian  lime 
[Citrus  latifolia],  and  tangenne  [Citrus 
reticulata]  from  uninfected  areas  in 
Mexico  is  allowed  to  be  imported  into 
the  United  States  only  in  accordance 
with  certain  restrictions.  This  action  is 
necessary  as  an  emergency  measure  to 
prevent  the  introduction  of  citrus  canker 
disease  into  the  United  States. 

.'\  companion  document  captioned 
"Citrus  Canker — Mexico"  proposes  to 
establish  similar  provisions  as  a  final 
rule.  The  companion  document  is 
published  in  the  proposed  rule  section  of 
this  issue  of  thp  Federal  Register.  Also,  a 
public  hearing  will  be  held  concerning 
the  establishment  of  the  final  rule. 

DATES:  Effective  date  of  the  interim  rule 

is  .Wncmber  17.  1982,  Written  comments 
must  be  received  on  or  before  Januarj- 
17.  1983.  A  public  hearing  concerning  a 
final  rjle  will  Ne  held  on  December  7, 
1982 

ADDRESSES;  VWitten  comments  should 
hv  submitted  to  Thomas  [.  L,anier, 
Assistant  Director,  Regulatory  Services 
Staff,  Plant  Prolection  and  Quarantine. 
Animal  and  Plant  Health  Inspection 
Service.  US  Department  of  Agriculture. 
Room  643  Federal  Building,  6505  Belcrest 
Road.  Hyattsville  MD  20782  Written 
comments  received  may  be  inspected  at 
Room  641  of  the  Federal  Building 
between  8  a.m.  and  4  30  p  m..  Monday 
through  Friday,  except  holidays,  h 
public  hearing  concerning  a  final  rule 
will  be  held  at  the  Conquistador  Room. 
La  Quinta  Airport  East.  333  N  F.  Loop 
410.  San  Antonio,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  eithur:  Frank  Cooper,  S:,iff 
Officer.  Regulatory  Services  Staff.  Plant 
Protection  and  Qaarantine.  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  /Vgnculture.  Room  637 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782,  301^36-8248:  or 
Stephen  Poe.  Plant  Pathologist. 
Emergency  Programs.  Plant  Protection 
and  Quarantine.  Animal  and  Plant 
Health  Inspection  Ser\ice,  US. 
Department  of  .Agriculture.  Room  609 
Federal  Building.  6505  Belcrest  Ru^. 
Hyattsville.  MD  20782,  301-436-Mf.5 

SUPPLEMENTARY  INFORMATION: 

Emergency  Action 

Harvey  L.  Ford.  Deput\  .'Xdministrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  for  Plant  Protection 
and  Quarantine,  has  determined  that  an 
emergency  situation  exists  which 
warrants  publication  of  this  mtenm  rule 
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without  prior  opportunity  for  public 
conunent.  Immediate  action  is  necessary 
to  prevent  the  introduction  into  the 
United  States  of  citrus  canker  disease. 

Further,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553.  it  is  found  upon  good  cause 
that  notice  and  other  public  procedures 
with  respect  to  this  interim  ride  are 
impracticable  and  contrary  to  the  public 
interest:  and  good  cause  is  found  for 
making  this  interim  rule  effective  less 
than  30  days  after  publication  of  this 
document  in  the  Federal  Register.  A 
public  hearing  has  been  scheduled 
concerning  a  final  rule  and  comments 
have  been  solicited  for  60  days  after 
publication  of  this  document.  A  final 
document  discussing  comments  received 
and  any  amendments  required  will  be 
published  in  the  Federal  Register  as 
soon  as  possible. 

Public  Hearing 

The  public  hearing  to  consider  a  final 
rule  will  be  held  at  the  Conquistador 
Room.  La  Quinta  Airport  East.  333  NE. 
Loop  410,  San  Antonio,  Texas. 

A  representative  of  the  Animal  and 
Plant  Health  Inspection  Service  will 
preside  at  the  hearing.  Any  interested 
person  may  appear  and  be  heard  in 
person,  by  attorney,  or  by  other 
representative. 

The  hearing  will  begin  at  10  a.m.,  and 
is  scheduled  to  end  at  5  p.m.  local  time. 
However,  the  hearing  may  be 
terminated  at  any  time  after  it  begins  if 
all  of  those  persons  desiring  an 
opportunity  to  speak  have  been  heard. 
Persons  who  wish  to  speak  are 
requested  to  register  with  the  presiding 
officer  prior  to  the  hearing.  The 
prehearing  registration  will  be 
conducted  at  the  location  of  the  hearing 
from  9  a.m.  to  10  a.m.  Those  registered 
persons  will  be  heard  in  the  order  of 
their  registration.  However,  any  other 
person  who  wishes  to  speak  at  the 
hearing  will  be  afforded  such 
opportunity  after  the  registered  persons 
have  been  heard.  It  is  requested  that 
duplicate  copies  of  any  written 
statements  that  are  presented  be 
provided  to  the  presiding  officer  at  the 
hearing. 

If  the  number  of  preregistered  persons 
and  other  participants  in  attendance  at 
the  hearing  warrants  it,  the  presiding 
officer  may  limit  the  time  for  each 
presentation  in  order  to  allow  everyone 
wishing  to  speak  the  opportunity  to  be 
heard. 

Background 

This  document  establishes  an  interim 
rule  on  an  emergency  basis  because  of 
the  recent  finding  of  citrus  canker 
disease  in  areas  in  Mexico.  Citrus 


canker  disease  has  been  found  to  occur 
m  Mexico  in  the  State  of  Colima  and  in 
the  municipio  of  Coahuayana  in  the 
State  of  Michoacan  (these  areas  are 
referred  to  below  and  designated  in  the 
interim  rule  as  infected  areas). 

Citrus  canker  disease,  which  does  not 
occur  in  the  United  States,  can  be  one  of 
the  most  damaging  diseases  of  citrus. 
This  disease  is  caused  by  the  infectious 
bacterium  Xanthomonas  campestris  pv. 
citn  (Masse  1915)  Dye  1976.  The  strain 
of  citrus  canker  found  to  occur  in  areas 
in  Mexico  has  been  found  to  infect  twigs 
and  foliage  of  Mexican  lime  trees  and 
Persian  lime  trees.  It  damages  the  twigs 
and  foliage  of  the  trees. 

This  document  does  not  concern  twigs 
and  foliage  of  Mexican  lime  or  Persian 
lime.  Twigs  and  foliage  of  all  citrus  and 
citrus  relatives  from  Mexico,  including 
Mexican  lime  and  Persian  lime,  are 
already  subject  to  provisions  of  the 
"Citrus  Canker  and  Other  Citrus 
DLseases"  regulations  (7  CFR  319.19). 
These  regulations  appear  to  be  adequate 
to  prevent  the  dissemination  of  citrus 
canker  disease  into  the  United  States  by 
the  movement  of  such  twigs  and  foliage. 

Based  on  departmental  expertise  it 
has  been  determined  that  there  is  reason 
to  believe  that  any  fruit  or  peel  of 
Mexican  lime  [Citrus  aurantifo/ia)  from 
any  area  in  Mexico,  and  any  other  fruit 
or  peel  of  citrus  or  citrus  relatives  (fruit 
or  peel  of  any  genera,  species,  or 
varieties  of  the  subfamilies 
Aurantioideae,  Rutoideae. 
Toddclioideae  of  the  botanical  family 
Rutaceae]  from  infected  areas  in 
Mexico,  carry  citrus  canker  disease.  The 
interim  rule  provides  that  any  of  these 
articles  offered  for  importation  into  the 
United  States  will  be  refused 
importation  into  the  United  States, 
unless  imported  by  the  US  Department 
of  Agriculture  for  experimental  or 
scientific  purposes  under  conditions 
explained  below. 

It  is  necessary  to  refuse  to  allow  such 
importations  of  any  fruit  or  peel  of  citrus 
or  citrus  relatives,  including  Mexican 
lime,  from  infected  areas  in  Mexico. 
Based  on  departmental  expertise  it 
appears  that  there  are  no  less  drastic 
measures  that  would  be  adequate  to 
prevent  the  introduction  into  the  United 
States  of  citrus  canker  disease.  Citrus 
canker  infections  cause  high  levels  of 
citrus  canker  bacteria  to  spread  to  fruit 
on  infected  trees  and  to  fruit  on  nearby 
uninfected  trees.  Based  on  departmental 
expertise  it  has  been  determined  that 
there  is  reason  to  believe  that  any  fruit 
or  peel  of  citrus  or  citrus  relatives  grown 
in  the  infected  areas  is  contaminated 
with  a  high  level  of  citrus  canker 
bacteria.  Further,  there  is  reason  to 
believe  that  some  of  the  citrus  canker 


bacteria  are  lodged  in  the  pores  of  the 
fruit  since  this  occurs  when  high  levels 
of  bacteria  are  present.  There  does  not 
appear  to  be  a  feasible  method  for 
inspection  or  treatment,  or  other 
procedures  for  removing  all  of  the 
bacteria  and  thereby  preventing  the 
introduction  into  the  United  States  of 
citrus  canker  disease. 

It  is  also  necessary  to  refuse  to  allow 
the  importation  of  the  fruit  or  peel  of 
any  Mexican  limes  from  uninfected 
areas  in  Mexico.  Most  of  the  Mexican 
limes  grown  in  Mexico  are  grown  in  the 
infected  areas  of  Mexico.  These 
Mexican  limes  are  moved  throughout 
Mexico.  There  are  no  feasible  methods 
for  assuring  that  any  Mexican  limes 
offered  for  importation  had  not  come 
from  infected  areas. 

Action  to  refuse  to  allow  the 
importation  of  these  articles  is 
authorized  under  section  105  of  the 
Federal  Plant  Pest  Act  (7  U.S.C.  150dd) 
on  an  emergency  basis  without  a  public 
hearing  until  regulations  can  be 
established  pursuant  to  sections  7  and  9 
of  the  Plant  Quarantine  Act  (7  U.S.C. 
160, 162)  after  a  public  hearing.  In  a 
companion  document  published  in  this 
issue  of  the  Federal  Register,  it  is 
proposed  to  establish  similar  provisions 
as  a  final  rule.  It  is  proposed  that  the 
articles  which  would  be  refused 
importation  under  the  interim  rule  be 
designated  as  prohibited  articles  and  be 
prohibited  from  being  imported  into  the 
United  States,  except  for  importations 
by  the  U.S.  Department  of  Agriculture 
under  the  conditions  set  forth  in  this 
interim  rule.  Also,  as  noted  above  in 
other  sections  of  this  document,  a  public 
hearing  is  scheduled.  The  public  hearing 
concerns  these  proposed  provisions. 
The  interim  rule  in  §  319.27(b)  also 
designates  the  following  articles  from 
uninfected  areas  in  Mexico  as  restricted 
articles:  fruit  or  peel  of  ethrog  (Citrus 
medica),  grapefruit  (Citrus  paradisf], 
lemon  (Citrus  limon),  orange  (Citrus 
sinensis),  Persian  lime  (Citrus  latifoJia). 
and  tangerine  (Citrus  reticulata]. 
Pursuant  to  §  319.27(a)  of  the  interim 
rule  these  articles  may  be  imported  into 
the  United  States  only  if  imported  by  the 
U.S.  Department  of  Agriculture  for 
experimental  or  scientific  purposes 
under  conditions  explained  below,  or  if 
such  movement  is  in  conformity  with  all 
of  the  applicable  restrictions  in  the 
interim  regulations.  Because  of  the 
possibility  of  natural  spread  of  the 
bacteria  and  because  of  the  spread  of 
bacteria  by  the  movement  of  Mexican 
limes  from  infected  areas,  there  is  a  risk 
that  fruit  or  peel  of  ethrog.  grapefruit, 
lemon,  orange,  Persian  lime,  and 
tangerine  from  uninfected  areas,  could 
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become  lightly  contaminated  with 
surface  bacteria  which  could  arti^cially 
cause  the  spread  of  the  disease. 
Although,  as  noted  above,  there  are  no 
feasible  measures  that  could  be  taken  to 
eliminate  the  risk  of  spread  of  the 
disease  from  articles  in  infected  areas 
that  contain  high  levels  of  bacteria,  the 
restrictions  as  set  forth  below,  including 
treatment  and  other  procedures,  appear 
to  be  adequate  to  destroy  any  light 
surface  contamination  that  could  occur 
in  uninfected  areas.  There  do  not  appear 
to  be  other  feasible  methods  for 
preventing  the  introduction  into  the 
United  States  of  surface  contamination 
on  such  imported  articles. 

It  does  not  appear  that  it  is  necessary 
to  provide  additional  precautions  with 
respect  to  restricted  articles  to  assure 
that  they  would  not  be  mixed  with  these 
types  of  peel  or  fruit  grown  in  infected 
areas.  Only  small  amounts  of  the  types 
of  fruit  designated  as  restricted  articles 
are  grown  in  the  infected  areas.  Further. 
it  appears  that  such  fruit  grown  in  the 
infected  areas  is  used  in  the  infected 
areas.  Also,  Mexico  has  established 
procedures  which  appear  to  be  adequate 
to  prevent  the  movement  of  such  fruit 
from  the  infected  areas. 

Sections  5  and  9  of  the  Plant 
Quarantine  Act  (7  U.S.C.  159. 162). 
among  other  things,  contain  authority  to 
impose  restrictions  on  the  importation 
into  the  United  States  of  these  articles 
when  the  Secretary  of  Agriculture  or  his 
delegate  determines  after  a  public 
hearing  that  it  is  necessary  to  prevent 
the  introduction  into  the  United  States 
of  citrus  canker  disease.  Under  sections 
105  and  106  of  the  Federal  Plant  Pest  Act 
(7  U.S.C.  150dd,  ISOee)  there  is  authority 
to  take  similar  action  on  an  emergency 
basis  without  a  public  hearing  until 
regulations  can  be  established  under  the 
Plant  Quarantine  Act  after  a  public 
hearing.  In  a  companion  document 
published  in  this  issue  of  the  Federal 
Register  it  is  proposed  to  establish  the 
provisions  of  the  interim  rule  concerning 
restricted  articles  as  a  final  rule.  The 
public  hearing  referred  to  above  also 
concerns  these  proposed  provisions. 

In  addition,  it  should  be  noted  that  the 
restricted  articles  are  also  subject  to  the 
provisions  of  the  fruits  and  vegetables 
regulations  (7  CFR  319.56  et  seq.).  A 
footnote  is  added  to  §  319.27(b)  of  the 
interim  rule  to  explain  that  the 
importation  of  restricted  articles  is  also 
subject  to  the  fruits  and  vegetables 
regulations. 

Consideration  for  restricted  article 
status  was  given  only  to  fruit  or  peel  of 
ethrog,  grapefruit,  lemon,  orange, 
Persian  lime,  and  tangerine  from 
uninfected  areas  in  Mexico.  All  other 
fruit  and  peel  of  citrus  and  citrus 


relatives  from  Mexico  are  to  be  refused 
importation  pursuant  to  this  interim  rule 
(with  certain  exceptions  for 
importations  by  the  U.S.  Department  of 
Agriculture)  or  are  in  effect  prohibited 
from  being  imported  under  the  fruits  and 
vegetables  regulations. 

It  is  provided  in  §  319.27(d)  that  any 
article  refused  importation  under  the 
provisions  of  7  U.S.C.  ISOdd  or  for 
noncompliance  with  the  requirements  of 
the  interim  regulations  shall  be  promptly 
removed  from  the  United  States  or 
abandoned  by  the  importer,  and  that 
pending  removal  or  abandonment,  the 
article  shall  be  subject  to  the  immediate 
application  of  such  safeguards  against 
escape  of  plant  pests  as  the  inspector 
determines  necessary  to  prevent  the 
introduction  into  the  United  States  of 
plant  pests.  It  also  provided  in 
§  319.27(d)  that  such  restricted  articles 
may  be  seized,  destroyed,  or  otherwise 
disposed  of  if  not  promptly  removed  or 
abandoned  by  the  importer.  These 
provisions  are  necessary  to  implement 
the  provisions  of  sections  105  and  107  of 
the  Federal  Plant  Pest  Act  (7  U.S.C. 
150dd,  150ff)  which  authorize  emergency 
measures  against  such  articles. 

Further,  §  319.27(e)  provides  that  any 
article  subject  to  the  provisions  of  the 
interim  rule  may  be  imported  without 
complying  with  other  provisions  of  the 
interim  rule  if: 

(1)  Imported  by  the  United  States 
Department  of  Agriculture  for 
experimental  or  scientific  purposes; 

(2)  Imported  at  the  Plant  Germplasm 
Quarantine  Center.  Building  320, 
Beltsville  Agricultural  Research  Center 
East,  Beltsville.  MD  20705  or  at  a  port  of 
entry  designated  by  an  asterisk  m 

§  319.37-14(b); 

(3)  Imported  pursuant  to  a 
departmental  permit  issued  for  sui;h 
article  and  kept  on  file  at  the  port  of 
entry; 

(4)  Imported  under  conditions 
specified  on  the  departmental  permit 
and  found  by  the  Deputy  Administrator 
to  be  adequate  to  prevent  the 
introduction  into  the  United  States  of 
plant  pests,  i.e.,  conditions  of  treatment. 
processing,  shipment,  and  disposal;  and 

(5)  Imported  with  a  departmental  tag 
or  label  securely  attached  to  the  outside 
of  the  container  containing  the  article  or 
securely  attached  to  the  article  itself  if 
not  in  a  container,  and  with  such  tag  or 
label  bearing  a  departmental  permit 
number  corresponding  to  the  number  of 
the  departmental  permit  issued  for  such 
article. 

It  is  consistent  with  the  purposes  of 
the  Federal  Plant  Pest  Act  and  the  Plant 
Quarantine  Act  to  allow  articles  to  be 
imported  by  the  U.S.  Department  of 
Agriculture  for  experimental  or  scientific 


purposes  under  special  conditions  not 
allowed  for  other  importers.  Further,  the 
specified  conditions  are  necessar>  to 
identify  articles  imported  for 
experimental  or  scientific  purposes;  to 
assure  that  the  conditions  for  treatment, 
processing,  shipment,  and  disposal  are 
understood;  and  to  assure  that  quahfied 
personnel  would  be  available  at  the  port 
of  entry  to  take  any  necessary  action  in 
accordance  with  such  conditions  The 
imposition  of  more  specific  conditions 
would  have  to  be  made  on  a  case-by- 
case  basis,  since  all  of  the  specific 
conditions  cannot  be  anticipated.  If  it 
appears  that  additional  general  criteria 
can  be  developed,  amendment  of  the 
regulations  in  this  regard  will  be 
considered. 

Definitions  of  the  terms  "Deputy 
Administrator."  "import."  "inspector." 
"person,"  "plant  pest,"  "Plant  Protection 
and  Quarantine,"  "Secretary,"  and 
"United  States"  are  set  forth  m  §  319.27- 
1  for  informational  purposes 

Pursuant  to  the  provisions  of  the 
Federal  Plant  Pest  Act  and  the  Plant 
Quarantine  Act  there  is  authority  to 
regulate  the  importation  of  fnut  and  pee! 
of  citrus  and  citrus  relatives  into  Guam. 
However,  Guam  is  not  listed  as  a 
jurisdiction  subject  to  the  provisions  of 
the  interim  rule  and  il  is  not  proposed  to 
regulate  the  importation  of  these  articles 
into  Guam  under  the  proposed  rule. 
Citrus  canker  occurs  in  Guam  and  the 
introduction  of  citrus  canker  into  Guam 
from  Mexico  would  not  cause  significant 
additional  damage  to  crops  in  Guam. 
Also,  there  appears  to  be  adequate 
protection  against  the  risk  of  spread  of 
citrus  canker  disease  from  Guam  into 
other  parts  of  the  United  States  since 
the  provisions  in  7  CFR  318.82-2  in 
essence  prohibit  the  importation  into 
other  parts  of  the  Un;ted  States  from 
Guam  of  the  classes  of  articles  subject 
to  the  provisions  of  this  interim  rule. 

Section  319.27-2  is  headed  by  the  term 
"Permits."  This  section  is  designated 
"reserved"  and  is  reserved  for  any 
provisions  that  may  be  necessary 
concerning  permits.  A  footnote  is  added 
to  this  section  to  explain  that  under 
§  319.56-3  of  the  fruits  and  vegplables 
regulations  (7  CFR  319.56-3),  any  article 
designated  as  a  restricted  article  under 
the  interim  rule  may  be  imported  only 
after  issuance  of  a  written  permit  by 
Plant  Protection  and  Quarantme.  The 
footnote  also  states  that  procedures  for 
obtaining  a  permit  are  set  forth  in 
§  319.56-3  of  the  fruits  and  vegetables 
regulations. 

The  permit  system  was  designed  to 
allow  the  Department  to  advise  persons 
who  wish  to  import  certain  articles  of  all 
of  the  applicable  requirements  that  must 
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be  met  for  the  importation  of  such 
articles.  Persona  applying  for  a  permit 
under  the  fruits  and  vegetables 
regulations  would  also  be  advised  of 
applicable  requirements  under  this 
interim  rule  or  a  final  rule  established  to 
prevent  the  introduction  of  citrus  canker 
disease  into  the  United  States. 

Section  319.27-3  provides  that  any 
restricted  article  shall  be  accompanied 
at  the  time  of  importation  into  the 
United  States  by  a  phytosanitary 
certificate  of  inspection  from  the  plant 
protection  service  of  Mexico.  It  also 
provides  that  the  certificate  shall  be 
addressed  to  the  plant  protection  service 
of  the  United  States  (Plant  Protection 
and  Quarantine),  shall  contain  a 
description  of  the  restricted  article 
intended  to  be  imported  into  the  United 
States,  and  shall  certify  that  the  article 
has  been  thoroughly  inspected  arui  is 
believed  to  be  free  from  injurious  plant 
diseases  and  insect  pests.  This  section 
also  provides  that  if  the  article  has  been 
treated  in  Mexico  prior  to  importation  in 
accordance  with  §  319.27-4  as  explained 
below,  the  phytosanitary  certificate  of 
inspection  shall  also  contain  accurate 
information  stating  that  the  article  had 
been  so  treated  in  Mexico.  This  section 
further  provides  that  the  certificate  may 
cover  more  than  one  article  and  more 
than  one  container  kept  together  during 
shipment  and  offer  for  importation. 

Section  1  of  the  Plant  Quarantine  Act 
(7  U.S.C.  154)  provides  that  at  the  time 
of  importation  all  restricted  articles  from 
a  country  maintaining  an  official  system 
of  inspection  for  such  articles  must  be 
accompanied  by  a  phytosanitary 
certificate  of  inspection  from  an  official 
of  the  country  from  which  the 
importation  is  made,  certifying  that  the 
article  has  been  thoroughly  inspected 
and  is  believed  to  be  free  from  injurious 
plant  diseases  and  insect  pests. 

Mexico  has  such  a  system  of 
inspection,  and  therefore,  any  restricted 
article  would  be  required  to  be 
accompanied  by  such  a  certificate  at  the 
time  of  importation.  In  addition,  for  any 
restricted  article  treated  in  Mexico  in 
accordance  with  S  319.27-4.  it  is 
necessary  that  the  phytosanitary 
certificate  of  inspection  contain  an 
accurate  additional  statement  that  such 
article  had  been  so  treated  in  Mexico,  in 
order  to  provide  a  record  so  there  would 
be  assurance  that  the  article  had  in  fact 
been  treated  in  Mexico. 

The  interim  rule  also  would  require 
that  a  phytosanitary  certificate  of 
inspection  be  issued  not  more  than  15 
days  prior  to  shipment  of  the  listed 
restricted  articles  in  order  for  the 
certificate  to  be  valid.  This  would  help 
assure  that  the  restricted  articles  would 
be  promptly  shipped  after  inspection 


and  treatment  in  Mexico,  and  it  affords 
additional  protection  against  such 
articles  becoming  infected  or  infested 
with  injurious  plant  diseases  or  insect 
pests  after  inspection  and  treatment. 

Section  3ig.27--l  provides  that  a 
restricted  article  prior  to  movement  into 
the  United  States  from  the  port  of  entry 
(a)  shall  be  free  of  leaves,  litter,  and 
stems,  other  than  stems  less  than  one 
inch  in  length  attached  to  fruit,  and  (b) 
shall  have  been  treated  in  Mexico  under 
the  supervision  of  a  U.S.  Department  of 
Agriculture  (USDA)  inspector  or  an 
official  of  the  plant  protection  service  of 
Mexico,  or  shall  be  treated  at  the  port  of 
entry  under  the  supervision  of  a  USDA 
inspector  by  thorongh  wetting  with  a 
solution  containing  200  parts  per  million 
active  chlorine  for  a  period  of  at  least 
two  minutes. 

Based  on  research  and  field  use  it  has 
been  determined  that  compliance  with 
these  requirements  is  adequate  to 
destroy  surface  contamination  of  citrus 
canker  bacteria  without  damage  to  the 
restricted  articles.  Except  for 
importations  by  the  U.S.  Department  of 
Agriculture  for  experimental  or  scientific 
purposes  under  conditions  set  forth  in 
§  319.27(e),  it  appears  that  such 
measures  are  the  only  feasible  methods 
for  preventing  the  possible  introduction 
into  the  United  States  of  citrus  canker 
disease  accompanying  restricted 
articles.  The  treatments  are  required  to 
be  performed  under  supervision  as 
explained  above  in  order  to  assure 
compliance  with  treatment  procedures. 

The  provisions  in  §  319.27-^(a)  require 
that  at  the  time  of  importation  certain 
marking  and  identification  information 
must  plainly  and  correctly  appear  on  the 
outer  container  of  a  restricted  article  or 
directly  on  such  article  if  not  in  a 
container.  The  following  information  is 
required: 

(1)  General  nature  and  quantity  of  the 
contents; 

(2)  Country  or  locality  of  origin; 

(3)  Name  and  address  of  the  shipper, 
owner,  or  person  shipping  or  forwarding 
the  article; 

(4)  Name  and  address  of  consignee; 

(5)  Identifying  shipper's  mark  and 
number; 

(6)  A  letter  "C*  within  the  figure  of  a 
diamond  or  a  rectangle  if  the  article  had 
been  treated  in  Mexico  in  accordance 
with  S  319.27-4;  and 

(7)  A  statement  such  as  "origin  in  a 
citrus  canker  free  zone,"  to  represent 
origin  outside  of  the  infected  areas. 

This  information  would  help  the 
inspector  to  determine  that  the  article  is 
a  restricted  article,  to  contact  persons 
for  obtaining  any  necessary 
clarifications  concerning  the  article,  and 
to  check  whether  a  vaUd  permit  had 


been  issued  for  the  articie  !■  question. 
Also,  the  identifyiag  shipper's  mark  and 
number  wo«kl  enable  an  inspector  to 
locate  the  restricted  artide  at  the  port  of 
entry  by  compiavag  tbe  shipper's  mark 
and  number  on  available  entry 
documents  [e.g.,  manifest,  waybill)  with 
such  informatioB  on  the  restricted  article 
or  container  thereof.  In  addition,  a  letter 
"C"  within  the  figure  of  a  diamond  or 
rectangle  wouW  be  helpful  to  identify 
those  articles  which  had  been  freated  in 
Mexico.  This  will  also  help  the  inspector 
at  the  port  of  entry  determine  which 
articles  are  covered  by  an 
accompanying  phytosanitary  certificate 
of  inspection. 

The  provisions  in  §  319.27-5(b)  also 
require  that  any  shipment  containing 
restricted  articles  be  accompanied  by  an 
invoice  or  packing  list  indicating  the 
contents  of  the  shipment.  This  appears 
necessary  because  such  information  on 
the  outside  of  a  package  or  on  a 
restricted  article  could  become  illegible, 
or  be  destroyed  or  lost  during  shipment. 

The  provisions  in  §  319.27-6  require 
the  importer,  upon  arrival  at  a  port  of 
entry  of  any  shipment  of  any  restricted 
article,  to  promptly  notify  Plant 
Protection  and  Quarantine  of  such 
shipment's  arrival  by  such  means  as  a 
manifest.  Customs  entry  docimient. 
commercial  invoice,  waybill,  a  broker's 
docimient,  or  notice  form  provided  for 
that  purpose.  The  purpose  of  the 
regulations  in  this  regard  is  to  assure 
that  Plant  Protection  and  Quarantine  is 
advised  that  any  restricted  article  has 
arrived  at  a  port  of  entry.  It  appears  that 
this  can  be  accomplished  by  any 
document  which  specifies  what  is 
contained  in  a  shipment,  such  as  those 
documents  listed  above. 

The  provisions  in  §  319.27-7  state  the 
policy  of  Plant  Protection  and 
Quarantine  concerning  costs  and 
charges  in  connection  with  the  services 
of  inspectors  and  tret^ment  of  articles.  It 
is  provided  that  the  services  of  an 
inspector  during  regularly  assigned 
hours  of  duty  and  at  the  usual  places  of 
duty  be  furnished  without  cost  to  the 
importer  and  that  Plant  Protection  and 
Quarantine  will  not  be  responsible  for 
any  other  costs  or  charges.  A  footnote  is 
added  to  explain  that  provisions  relating 
to  costs  for  other  services  of  an 
inspector  are  already  established  and 
are  set  forth  in  7  CFR  Part  354. 

Section  319.27-a(a}  provides  that  any 
restricted  article  that  had  been  treated 
in  Mexico  in  accordance  with  §  319.27-4 
may  be  imported  only  at  a  port  of  entry 
listed  in  §  319.37-14{b)  of  the  "Nursery 
Stock.  Plants,  Roots,  Bulbs,  Seeds,  and 
Other  Plant  Products"  regulations  (7 
CFR  319.37-14{b)).  The  ports  of  entry 
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listed  in  §  319.37-14(b)  are  the  ports  of 
entry  where  inspectors  are  stationed 
and  authorized  to  take  action  in 
connection  with  the  importation  of  these 
restricted  articles. 

Section  319.27-8{b)  provides  that  any 
restricted  article  that  has  not  been 
treated  in  Mexico  in  accordance  with 
§  319.27-4  may  be  imported  only  at  the 
port  of  Laredo,  Texas.  Currently,  this  is 
the  only  port  that  has  facilities  for 
treating  restricted  articles  in  accordance 
with  the  provisions  in  §  319.27-4. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  interim  rule  is  issued  in 
conformance  with  Executive  Order 
12291,  and  has  been  determined  to  be 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  this  rule  will  not  have  a 
significant  effect  on  the  economy;  that 
this  rule  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  Federal,  State  or 
local  government  agencies,  or 
geographic  regions;  and  that  this  rule 
will  not  have  a  significant  adverse  effect 
on  competition,  employment, 
investment,  productivity,  innovdtion,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  interim  rule  provides  that  any 
fniit  or  peel  of  Mexican  lime  from  any 
area  in  Mexico,  and  any  fruit  or  peel  of 
citrus  or  citrus  relatives  from  infected 
areas  in  Mexico  will  be  refused 
importation  into  the  United  States 
unless  imported  by  the  U.S.  Departnipn! 
of  Agriculture  for  experimental  or 
scientific  purposes  in  accordance  with 
certain  conditions.  The  interim  rule  also 
provides  that  fruit  or  peel  of  ethrog. 
grapefruit,  lemon,  orange.  Persian  Lime, 
and  tangerine  from  uninfected  areas  in 
Mexico  are  allowed  to  be  imported  into 
the  United  Slates  only  in  accordance 
with  certain  restrictions. 

The  interim  rule  essentially  only 
affects  fruit  or  peel  of  Mexican  lime, 
ethrog,  grapefruit,  lemon,  orange, 
Persian  lime,  and  tangerine,  This  is 
because  under  the  fruits  and  vegetables 
regulations  (7  CFR  319.56  et  seq.\  fruit 
and  peel  of  all  other  citrus  and  citrus 
relatives  from  Mexico  are  already 
prohibited  from  being  imported. 

The  interim  rule  will  not  have  a 
significant  effect  on  United  States 
importers  and  sellers  of  the  affected 
articles.  Almost  all  of  such  importers 
and  sellers  are  involved  with  a  wide 
range  of  commodities.  Activities 
involving  these  articles  comprise  an 
insignificant  portion  of  such  businesses. 
Also,  the  interim  rule  would  not  have  a 


significant  effect  with  respect  to  the 
articles  refused  importation  since  the 
amount  of  these  articles  imported  into 
the  United  States  has  not  been 
significant  in  comparison  with  the 
amount  of  such  articles  consumed  in  the 
United  States. 

In  addition,  the  treatment  procedures 
will  not  add  significant  costs  to  the  cost 
of  the  fruit.  The  fruit  is  customarily 
imported  free  of  leaves,  litter,  and  stems 
longer  than  one  inch.  Also,  the  fruit  is 
washed  before  it  is  imported.  It  is 
anticipated  that  almost  all  of  the  fruit 
will  be  treated  in  Mexico,  and  that  the 
chlorine  treatment  will  be  included  in 
the  washing  process.  Also,  the  use  of  the 
chlorine  will  not  add  significant  costs  to 
the  cost  of  the  fruit. 

Further,  it  does  not  appear  that  any 
other  restrictions  imposed  by  the  interim 
rule  on  the  importations  of  restricted 
articles  would  add  significant  costs  to 
the  cost  of  the  fruit. 

Under  the  circumstances  explained 
above,  Dr.  H.  C.  Mussman, 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service,  ha? 
determined  that  this  action  wiil  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  7  CFR  Part  319 

.Agricultural  commodities,  Imports. 
PiHnt  diseases,  Plants  (agriculture), 
Transportation,  Citrus  canker.  Fruit. 

Under  the  circumstances  referred  to 
above,  7  CFR  Part  319  is  amended  by 
adding  "Subpart — Citrus  Canker- 
Mexico"  to  read  as  follows; 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

Subpart — Citrus  Canker— Mexico 

Sec. 

319.27     Articles  rcfiised  irnpurtatiori, 

rostrictioiis:  iiiferled  areas,  dispos.il  of 
articios  refused  importation,  importation 
forexpenmf-ntai  or  scientific  purposes. 

319.27-1     Definitions. 

319  27   2     Permits  IReserved] 

319.27-3     Inspection  and  phytosanitary 
certificates  cif  inspection. 

319  27-4     Treatments  and  other 
requirements 

319.27-5     Marking  and  identity. 

319  27-6     .\rrivai  notification. 

319  27   7     Costs  and  cliarses 

3  19  27-H     Pnrtswf  entry 

Authority:  Sees  105.  106.  and  107;  71  Stat. 
32-:M;  7  U.S.C.  ISOdd.  150ee.  ISOff.  7  CFR  2.17, 
2.51,  and  371.2(c). 

§  3 1 9.27    Articles  refused  Importatton; 
restrictions;  infected  areas;  disposal  of 
articles  refused  Importation;  importation 
for  experimental  or  scientific  purposes. 

(a)  Pursuant  to  section  105  of  the 
Federa)  Plant  Pest  Act  (7  U.S.C.  150dd), 

any  fruit  or  peel  of  Mexican  Lime  [Citrus 


aurantifolia]  from  any  area  in  Mexico, 
and  any  other  fruit  or  peel  of  citrus  or 
citrus  relatives  (fruit  or  peel  of  any 
genera,  species,  or  variety  of  the 
subfamilies  Aurantioideae.  Rutoideae. 
and  Toddalioideae  of  the  botanical 
family  Rutaceae]  from  areas  in  Mexico* 
designated  as  infected  areas  will  be 
refused  importation  inio  the  United 
States  unless  imported  in  accordance 
with  paragraph  (e)  of  this  section.  There 
is  reason  to  believe  thai  these  articles 
carry  citrus  canker  disease. 

(b)  No  person  shall  import  any 
restricted  article  unless  in  conformity 
with  all  of  the  applicable  restrictions  in 
this  subpart, "'  Fruit  or  peel  of  the 
following  articles  from  areas  in  Mexico 
not  designated  as  infected  areas  are 
listed  as  restricted  articles: 

ethrog  [Citrus  medico] 
grapefruit  [Citrus paradisi) 
lemon  [Citrus  limon) 
orange  [Citrus  sinensis] 
Persian  lime  [Citrus  latifolia] 
tangerine  [Citrus  reticulata) 

(c)  The  following  areas  in  Mexico  are 
designated  as  infected  areas; 

The  entire  State  of  Colima. 
The  entire  municipio  of  Coahuayana 
in  the  State  of  Michoacan. 

(d)  Any  article  refused  importation 
under  the  provisions  of  7  U.S.C.  ISOdd  or 
for  noncompliance  with  the 
requirements  of  this  subpart  shall  be 
promptly  removed  from  the  United 
States  or  abandoned  by  the  importer, 
and  pending  such  action  shall  be  subject 
to  the  immediate  application  of  such 
safeguards  against  escape  of  plant  pests 
as  the  inspector  determines  necessary  to 
prevent  the  introduction  into  the  United 
States  of  plant  pests.  If  such  article  is 
not  promptly  removed  from  the  United 
States  or  abandoned  by  the  importer  for 
destruction,  it  may  be  seized,  destroyed, 
or  otherwise  disposed  of  in  accordance 
with  sections  105  and  107  of  the  Federal 
Plant  Pest  Act  (7  U.S.C.  ISOdd,  150ff). 

(e)  An  article  subject  to  provisions  in 
this  subpart  may  be  imported  without 
complying  with  other  provisions  under 
this  subpart  if; 

(1)  Imported  by  the  US  Department 
of  Agriculture  for  experimental  or 
scientific  purposes; 

(2)  Imported  at  the  Plant  Germplasm 
Quarantine  Center,  Building  320. 
Beltsville  Agricultural  Research  Center 
East.  Beltsville.  MU  20"05.  or  at  a  port  of 
entry  designated  by  an  asterisk  in 

§  319.37-14(b); 

(3)  Imported  pursuant  to  a 
departmental  permit  issued  for  such 


'  Restricted  articles  are  also  subject  lo  the 
provisions  of  tlie  fruits  and  vegetables  regulations  (7 
ere  319.56  el  seq.). 
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article  snd  kept  on  file  at  the  port  of 
entryr 

(4)  Imported  nnder  conditions 
specified  on  the  departmental  permit 
and  found  by  the  Eteputy  Administrator 
to  be  adequate  to  prevent  the 
introduction  into  the  United  States  of 
plant  pests,  i.e.,  conditions  of  treatment, 
processing,  shipment,  disposal;  and 

(5)  Imported  with  a  departmental  tag 
or  label  securely  attached  to  the  outside 
of  the  container  containing  the  article  or 
securely  attached  to  the  article  itself  if 
not  in  a  container,  and  with  such  tag  or 
label  bearing  a  departmental  permit 
number  corresponding  to  the  number  of 
the  departmental  permit  issued  for  such 
articles. 

I 
§  319.27-1     Definitions. 

Terms  used  in  the  singular  form  in  this 
subpart  shall  be  construed  as  the  plural, 
and  vice-versa,  as  the  case  may 
demand.  The  following  terms,  when 
used  in  this  subpart  shall  be  construed, 
respectively,  to  mean: 

Deputy  Administrator.  The  Deputy 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service,  U.S. 
Department  of  Agriculture  for  Plant 
Protection  and  Quarantine,  or  any'other 
officer  or  employee  of  the  Department  to 
whom  authority  to  act  in  his/her  stead 
has  been  or  may  hereafter  be  delegated. 

Import.  (Importation,  imported).  To 
import  or  move  into  the  United  States. 

Inspector.  Any  employee  of  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service.  U.S. 
Department  of  Agriculture,  or  other 
person,  authorized  by  the  Deputy 
Administrator  in  accordance  with  law  to 
enforce  the  provisions  of  the  regulations 
in  this  subpart. 

Person.  Any  individual,  corporation, 
company,  society,  association  or  other 
organized  group. 

Plant  pest.  The  egg,  pupal,  and  larval 
stages  as  well  as  any  other  living  stage 
of  any  insects,  mites,  nematodes,  slugs, 
snails,  protozoa,  or  other  invertebrate 
animals,  bacteria,  fungi,  other  parasitic 
plants  or  reproductive  parts  thereof, 
viruses,  or  any  organisms  similar  to  or 
allied  with  any  of  the  foregoing,  or  any 
infectious  substances,  which  can 
directly  or  indirectly  injure  or  cause 
disease  or  damage  in  any  plants  or  parts 
thereof,  or  any  processed,  manufactured. 
or  other  products  of  plants. 

Plant  Protection  and  Quarantine.  The 
organizational  unit  within  the  Animal 
and  Plant  Health  Inspection  Service, 
U.S.  Department  of  Agriculture, 
delegated  responsibility  for  enforcing 
provisions  of  the  Plant  Quarantine  Act, 
the  Federal  Plant  Pest  Act,  and  related 


legislation,  and  regulations  promulgated 

thereunder. 

Secretary.  The  Secretary  of 
Agriculture,  or  any  other  officer  or 
employee  of  the  Department  of 
Agriculture  to  whom  authority  to  act  in 
his/her  stead  has  been  or  may  hereafter 
be  delegated. 

United  States.  The  States,  District  of 
Columbia,  American  Samoa,  Northern 
Mariana  Islands,  Puerto  Rico,  and  the 
Virgin  Islands  of  the  United  States. 

§319.27-2    Permit*.^ 

[Reserved] 

§319.27-3    Inspection  and  Ptiytosanttary 
certificates  of  inspection. 

A  restricted  article  shall  be 
accompanied  at  the  time  of  importation 
into  the  United  States  by  a 
phytosanitary  certificate  of  inspection 
from  the  plant  protection  service  of 
Mexico.  The  certificate  shall  be 
addressed  to  the  plant  protection  service 
of  the  United  States  (Plant  Protection 
and  Quarantine),  shall  have  been  issued 
not  more  than  15  days  prior  to  shipment 
of  the  article  from  Mexico,  shall  contain 
a  description  of  the  restricted  article 
intended  to  be  imported  into  the  United 
States,  and  shall  certify  that  the  article 
has  been  thoroughly  inspected  and  is 
believed  to  be  free  from  injurious  plant 
diseases  and  insect  pests.  If  the 
restricted  article  was  treated  in  Mexico 
in  accordance  with  §  319.27^,  the 
phytosanitary  certificate  of  inspection 
shall  also  contain  accurate  information 
describmg  that  the  article  had  been  so 
treated  Surh  certificate  may  cover  more 
than  one  article  and  more  than  one 
contamer  kept  together  during  shipment 
and  offer  for  importation. 

§319.27-4    Treatments  and  ottier 
requirements. 

A  restricted  article  prior  to  movement 
into  the  United  States  from  the  port  of 

entry 

(a)  Shall  be  free  of  leaves,  litter,  and 
stems  other  than  stems  less  than  one 
inch  in  length  attached  to  fruit,  and 

(b)  Shall  have  been  treated  in  Mexico 
under  the  supervision  of  either  an 
inspector  or  an  official  of  the  plant 
protection  service  of  Mexico  or  shall  be 
treated  at  the  port  of  entry  under  the 
supervision  of  an  inspector  by  thorough 


■  Under  i  319.56-3  of  the  fruits  and  vegetables 
rnjiula'ions  I*"  CFR  319.56-3).  restncted  articles 
Bubjpct  to  this  subpart  may  be  imported  only  after 
issuHnce  of  a  written  permit  by  Plant  Protection  and 
Quarantine  The  procedures  for  obtaining  a  permit 
dre  set  forth  in  i  319.56-3  of  the  fruits  and 
vegetables  regulations. 


wetting  with  a  solution  containing  200 
parts  per  mfflSon  active  chlorine  for  a 
period  of  at  teast  two  minutes. 

§319.27-5    Marking  and  ktonttty. 

(a)  Any  restricted  article  at  the  time  of 
importation  shall  plainly  and  correctly 
bear  on  the  outer  container  (if  in  a 
container)  or  on  the  restricted  article  (if 
not  in  a  container)  the  following 
information: 

(1)  General  nature  and  quantity  of  the 
contents, 

(2)  Country  or  locality  of  origin, 

(3)  Name  and  address  of  shipper, 
owner,  or  person  shipping  or  forwarding 
the  article, 

(4)  Name  and  address  of  consignee, 

(5)  Identifying  shipper's  mark  and 
nimiber, 

(6)  A  letter  "C"  within  the  figure  of  a 
diamond  or  a  rectangle  if  the  article  had 
been  treated  in  Mexico  in  acordance 
with  §  319.27-4,  and 

(7)  A  statement,  such  as  "origin  in  a 
citrus  canker  free  zone,"  to  represent 
origin  outside  of  the  infected  areas. 

(b)  Any  restricted  article  shall  be 
accompanied  at  the  time  of  importation 
by  an  invoice  or  packing  list  indicating 
the  contents  of  the  shipment. 

§  319.27-6    Arrival  notification. 

Promptly  upon  arrival  of  any 
restricted  article  at  a  port  of  entry,  the 
importer  shall  notify  Plant  Protection 
and  Quarantine  of  the  arrival  by  such 
means  as  a  manifest.  Customs  entry 
document,  commercial  invoice,  waybill, 
a  broker's  document,  or  a  notice  form 
provided  for  that  purpose. 

§  319.27-7    Costs  and  changes. 

The  services  of  the  inspector  during 
regularly  assigned  hours  of  duty  and  at 
the  usual  places  of  duty  shall  be 
furnished  without  cost  to  the  importer.' 
Plant  Protection  and  Quarantine  will  not 
be  responsible  for  any  costs  or  changes, 
other  than  those  indicated  in  this 
section. 

§  3 1 9.27-8    Ports  of  Entry. 

(a)  Any  restricted  article  that  was 
treated  in  Mexico  in  accordance  with 

§  319.27-4  may  be  imported  only  at  any 
port  of  entry  listed  in  §  319.37-14(b)  of 
this  Part. 

(b)  Any  restricted  article  that  was  not 
treated  in  Mexico  in  accordance  with 

§  319.27-4  may  be  imported  only  at  the 
port  of  Laredo,  Texas. 
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DoHC  at  Washington,  D.C.,  this  1 5th  day  of 
November  1962. 
Harvey  L.  Ford. 

Deputy  Administrator.  Plant  Protection  and 
Quarantine.  Animal  and  Plant  Health 
Inspection  Service. 
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Federal  Grain  Inspection  Service 

7  CFR  Part  802 

Effective  Date  of  Requirement  for 
Change  in  Mode  of  Operation 

AGENCY:  Federal  Grain  Inspection 
Service,  USDA. 

ACTION:  Confirmation  of  final  rule. 

SUMMARY:  This  action  affirms  an 
emergency  final  rule  which  delayed  until 
January  1, 1983,  for  scales  installed  on  or 
before  January  1,  1981.  the  requirement 
in  §  802.2(r)  of  the  regulations 
promulgated  imder  the  United  States 
Grain  Standards  Act  (7  CFR  8n2.2(r)) 
which  provided  that  all  gram-weighing 
automatic  hopper  scales  would  be 
designed  so  that  the  mode  of  operation, 
and  each  change  in  mode  of  operation, 
would  be  indicated  on  the  printed 
record  in  a  prescribed  manner.  For 
scales  installed  after  January  1,  1981.  the 
January  1, 1981,  effective  dale  remained 
unchanged.  No  comments  were  received 
as  a  result  of  the  emergency  final 
rulemaking  and  the  final  rule  is  made 
effective  without  change. 

DATE:  The  emergency  final  rule  became 
effective  December  8, 1980 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  Lebakkan,  Jr.,  Regulations  and 
Directives  Unit,  Resources  Management 
Division.  FGIS,  USDA,  Room  1636  South 
Building,  1400  independence  A\  enue. 
S.W.,  Washington,  DC.  20250,  telephone 
(202)  382-0231. 

SUPPLEMENTARY  INFORMATION:  I'hlS 
action  has  been  issued  in  conformance 
with  Executive  Order  12291.  and 
Secretary's  Memorandum  \^\'l-\  and 
has  been  determined  to  be    not  major" 
because  it  does  not  meet  the  criteria 
therein  for  a  major  rule. 

Pursuant  to  section  4  of  the  Rfaulaton' 
Flexibility  Act  (5  U.S.C.  601  note),  the 
provisions  of  that  Act  do  not  apply  to 
this  action  because  rulemaking  was 
initiated  prior  to  January  1,  1981. 
Flowever.  it  should  be  noted  that  this 
action  will  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
because  the  action  does  not  impose  new 
requirements  but  merely  delays 
implementation  of  existing 
requirements. 


Emergency  final  rulemaking  with  a  60- 
day  opportunity  for  public  comment  was 
published  in  the  December  8, 1980, 
Federal  Register  (45  PR  80985]. 

The  requirement  in  section  802.2(r)  of 
the  regulations  under  the  United  States 
Grain  Standards  Act  (H.CFR  802.2(r))  as 
originally  pubhshed  in  the  March  11, 
1980  Federal  Register  (45  FR  15865) 
which  provided  that  effective  January  1. 
1981,  all  grain-weighing  automatic 
hopper  scales  be  designed  so  the  mode 
of  operation,  and  each  change  in  mode 
of  operation,  be  indicated  on  the  printed 
record  in  a  prescribed  manner  was 
amended  by  emergency  final  rulemaking 
so  that,  for  scales  installed  on  or  before 
January  1, 1981,  the  effective  date  would 
be  delayed  until  January  1, 1983.  For 
scales  installed  after  January  1,  1981.  the 
January  1,  1981  effective  date  remained 
the  same. 

As  indicated  in  a  December  8,  1980 
Federal  Register  publication,  FGIS  had 
received  several  requests  from  the  trade 
to  delay  implementation  of  the  effective 
date  in  §  802. 2(r)  until  January  1,  1983, 
for  scales  installed  on  or  before  January 
1.  1961.  These  requests  cited  the 
unavailability  of  modified  equipment  or 
plans  for  the  installation  of  new 
weigliing  equipment  as  justification  for' 
the  delay. 

No  comments  wevv  received  with 
respect  to  the  emergency  final 
rulemaking.  Accordingly,  the  emergency 
final  rule  amending  §  802.2(r]  of  the 
regulations  will  remain  effective  without 
change,  as  published  at  45  FR  80985. 

(Sec  9.  Puh   I,.  94-582.  90  Stat.  2875,  (7  U.S.C. 
79h)) 

Done  in  Washington,  D.C.  on:  November  3. 
1982. 
K.  .\.  Gilies, 

Adninnstratvi: 
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Agricultural  Marketing  Service 

7  CFR  Part  989 

Raisins  Produced  From  Grapes  Grown 
in  California;  Amendment  of  Subpart— 
Quality  Control;  Temporary  Changes  in 
Minimum  Grade  Standards 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  rule  temporarily  relaxes 
grading  requirements  for  packed  raisins 
under  the  Federal  marketing  order  for 
California  raisins.  .Adverse  weather  and 
slow  drying  conditions  during  harvest 
severely  damaged  the  1982  raisin  crop. 
Although  the  full  extent  of  the  damage  is 


still  unknown,  preliminary  estimates 
indicate  that  the  damage  could  be  as 
much  as  50  to  60  percent  of  that  crop. 
The  grade  changes  were  recommended 
by  the  Raisin  Administrative  Committee 
to:  (1)  aid  producers  and  handlers  in  the 
recovery  of  the  maximum  quantity  of 
raisins  acceptable  for  human 
consumption  from  the  1982  production, 
(2)  limit  as  much  as  possible  producers 
crop  losses  due  to  the  rain;  and  (3J  make 
more  raisins  available  to  consumers  and 
the  tradethan  would  otherwise  be 
available. 

effective  date:  November  17,  1982 
through  November  30,  1983 

FOR  FURTHER  INFORMATION  CONTACT: 

I  S.  Miller.  Chief,  Specialty  Crt>ps 
Branch.  Fruit  and  Vegelahle  Di%-is)on, 
AMS,  USDA.  VVashmslan.  DC.  20250 
1202)  44--56P- 

SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  revnewed  under 
USDA  guidelines  implementing 
Executive  Order  12291  and  Secretar>''s 
Memorandum  No  1512-1  and  has  been 
determined  to  be  a    non-major"  rule 
under  criteria  contained  therein. 

William  T.  Manley,  Deputy 
Administrator.  Agricultural  Marketing 
Service,  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  would  result  in  only 
minimal  costs  being  incurred  by  the 
regulated  20  handlers. 

It  is  found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  public  rulemaking  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  the  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553)  because:  (1)  The  action 
temporarily  lowers  the  minimum  grade 
standards  for  packed  raisins  in  order  to 
permit  recovery  of  raisins  suitable  for 
human  consumption;  (2)  it  is  necessary 
that  this  action  become  effective 
promptly  to  allow  handlers  to  maximize 
the  quantity  of  raisins  available  for 
human  consumption  as  fast  as  possible; 
and  (3)  this  action  was  discussed  at  an 
open  Committee  meeting,  handlers  are 
aware  of  it,  and  need  no  additional  time 
to  prepare  for  operation  under  the  less 
restrictive  requirements 

The  temporary  chnnges  made  herein 
are  pursuant  to  the  marketing  agreement 
and  Order  No,  989.  both  as  amended  (7 
CF'R  Part  989),  regulating  the  handling  of 
raisins  produced  from  grapes  grovsn  in 
California  (hereinafter  referred  to 
collectively  as  the  "order").  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674). 
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Pursuant  to  §  989.59(a)  of  the  order. 
§  989.702  of  Subpart— Quality  Control  (7 
CFR  989.701-989.703)  prescribes 
minimum  standards  for  packed  Natural 
(sun-dried)  Seedless,  Dipped  Seedless, 
Oleate  and  Related  Seedless.  Golden 
Seedless,  Muscats  (including  Layer  or 
Cluster  Muscats  and  other  raisins  with 
seeds),  Sultana,  Zante  Currant,  and 
Monukka  raisins.  Section  989.59(b) 
provides  that  the  Committee  may 
recommend  changes  in  the  minimum 
grade  standards  for  packed  raisins  of 
any  varietal  type.  It  fiirther  provides 
that  the  Secretary  shall  approve  any 
such  change  if  he  finds,  upon  the  basis 
of  data  submitted  to  him  by  the 
Committee  or  from  other  information 
available  to  him,  that  to  do  so  would 
tend  to  effectuate  the  declared  policy  of 
the  act. 

Rains  and  poor  drying  conditions 
during  the  month  of  September  seriously 
damaged  California's  1982  raisin  crop.  In 
addition,  cool  weather  during  the 
growing  season  delayed  the  proper 
development  of  sugar  in  the  raisin 
grapes,  and  this  reduced  the  maturity  of 
the  raisin  crop.  Also,  when  raisin  grapes 
are  subjected  to  rain  while  drying  in  the 
fields  there  is  a  sugar  loss.  This  sugar 
loss  further  reduced  the  maturity  of  the 
1982  raisin  crop. 

Producers  and  handlers  are  making 
special  efforts  to  recover  the  maximum 
quantity  of  raisins  acceptable  for  human 
consumption.  However,  it  is  expected 
that  mechanical  damage  sustained  by 
the  raisins  will  be  greater  than  normal 
due  to  additional  washing  and  more 
intensive  reconditioning  required  to 
accomplish  this  objective. 

The  changes  in  the  minimum  grade 
standards  for  pack  raisins,  as 
hereinafter  set  forth,  would  continue 
through  November  30.  1983,  and  would 
aid  in  the  recovery  of  raisins  acceptable 
for  human  consumption.  Because  the 
temporary  standards  are  less  restrictive, 
more  raisins  would  be  made  available  to 
consumers  and  the  trade  than  would  be 
made  available  without  the  temporary 
changes. 

After  consideration  of  all  relevant 
matter  presented,  the  Committee's 
recommendation,  and  other  available 
information,  it  is  hereby  found  that  the 
changes  in  the  minimum  grade 
standards  for  packed  raisins,  and 
contained  in  S  989.703  hereinafter  set 
forth,  would  tend  to  effectuate  the 
declared  policy  of  the  act. 

List  of  Subjecto  in  7  CFR  Part  989 

Marketing  Agreements  and  orders 
Grapes,  Raisins,  California. 


PART  989— (AMENDED] 

Therefore,  the  temporary  changes  in 
the  minimum  grade  standards  for  certain 
raisins  are  set  forth  by  revising  §  989.703 
of  Subpart— Quality  Control  (7  CFR 
989.701-989.703)  to  read  as  follows: 

Subpart— Quality  Control 

§  989.703    Changes  in  minimum  grade 
standards  for  packed  raisins  for  the  period 
tfirough  Ktovember  30, 1983. 

Effective  pursuant  to  §  989.59(b)  and 
through  November  30, 1983,  the 
tolerance  for  moldy  and  damaged 
raisins  for  Natural  (sun-dried)  Seedless. 
Dipped  Seedless.  Oleate  and  Related 
Seedless.  Golden  Seedless.  Muscats 
(including  Layer  or  Cluster  Muscats  and 
other  raisins  with  seeds).  Sultana.  Zante 
Currant,  and  Monukka  raisins  shall  be 
five  percent  and  10  percent, 
respectively,  and  the  total  tolerance  for 
discolored,  damaged,  and  moldy  raisins 
shall  be  15  percent.  The  tolerance  for 
determining  "slight  discoloration 
damage"  and  "discoloration  damage" 
around  the  capstem  shall  be  Y*  inch  in 
diameter.  Also,  the  requirements  for 
seedless  raisins  in  U.S.  Grade  C  that  not 
less  than  55  percent,  by  weight,  of  the 
raisins  must  be  well-matured  or 
reasonably  well-matured,  shall  be 
suspended  through  November  30, 1983. 

(Sees.  1-19.  48  Stdt.  31,  as  amended;  7  U.S.C. 
601-674) 

Dated:  November  10,  1982. 
D.  S.  Kuryioski. 

Acting  Director.  Fruit  and  Vegetable  Division. 
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7  CFR  Part  999 

Raisins  Produced  From  Grapes  Grown 
in  California;  Amendment  of  Raisin 
Import  Regulation 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUIMIMARy:  This  rule  temporarily  relaxes 
grade  requirements  for  imported  raisins. 
The  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended,  requires  that 
raisin  imports  must  meet  the  same  or 
comparable  grade  requirements  as 
domestic  raisins  regulated  under  the 
Federal  marketing  order.  Under  the 
marketing  order  for  California  raisins, 
temporary  relaxations  are  being  made  in 
the  grade  requirements  for  all  varietal 
types  of  packed  raisins  and  similar 
relaxations  must  be  made  in  the  grade 
requirements  for  imported  raisins. 
EFFECTIVE  DATE:  November  17. 1982 
through  November  30, 1983. 


FOR  FURTHER  INFORMATION  CONTACT: 

J.  S.  Miller,  Chief,  Specialty  Crops  Branch, 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  Washington.  D.C.  20250  (202) 
447-5697. 

SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  imder 
USDA  guidelines  implementing 
Executive  Order  12291  and  Secretary's 
Memorandum  No.  1512-1  and  has  been 
determined  to  be  a  "non-major"  rule 
under  criteria  contained  therein. 

William  T.  Manley,  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  would  result  in  only 
minimal  costs  being  incurred  by  the  20 
known  importers  who  have  imported 
raisins  during  the  last  three  years. 

It  is  found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  public  rulemaking  and  that 
good  cause  exists  for  not  postponing  the 
effective  time  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553)  in  that:  (1)  The 
requirements  of  section  8e  of  the  act 
make  this  action  mandatory;  (2)  this 
action  temporarily  relaxes  the  quality 
requirements  on  raisins  offered  for 
importation  and  conforms  with  a 
simultaneous  relaxation  of  the  grade 
requirements  on  domestic  raisins  under 
this  part  and  Order  No.  989,  as  amended 
(7  CFR  Part  989);  (3)  compliance  with 
this  amendment  will  not  require  any 
special  preparation  by  importers  which 
cannot  be  completed  by  the  effective 
date;  and  (4)  this  action  relaxes 
restrictions  on  the  importation  of  raisins. 

The  raisin  import  regulation  is 
effective  pursuant  to  the  requirements  of 
section  8e  (7  U.S.C.  608e-l)  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-«74). 
Section  8e  requires  the  Secretary  of 
Agriculture  to  issue,  after  reasonable 
notice,  grade  requirements  on  imported 
raisins  which  are  the  same  as,  or 
comparable  to,  those  imposed  on 
domestic  raisins  under  a  Federal 
marketing  agreement  and  order 
program.  The  marketing  agreement  and 
Order  No.  989,  both  as  amended  (7  CFR 
Part  989),  regulate  the  handling  of 
raisins  produced  from  grapes  grown  in 
California  (hereinafter  collectively 
referred  to  as  the  "order").  The  order 
also  is  effective  under  that  act. 

Temporary  relaxations  are  being 
made  in  the  grade  requirements  for  all 
varietal  types  of  packed  raisins  under 
the  order.  These  relaxations  are  being 
made  as  a  result  of  heavy  rains  and  poor 
drying  conditions  during  the  1982 
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domestic  raisin  harvest,  which  seriously 
damaged  the  domestic  crop.  The 
relaxations  relate  to  the  tolerance  for 
mold,  damaged,  slightly  discolored, 
discolored  raisins,  and  the  total 
telerances  for  discolored,  damaged,  and 
moldy  raisins,  and  the  maturity  level  for 
seedless  raisins.  These  relaxations  will 
remain  in  effect  through  November  30. 
1983.  Therefore,  similar  relaxations  must 
be  made  in  the  grade  requirements  for 
imported  raisins,  and  remain  effective 
through  November  30, 1983. 

Based  on  the  foregoing,  and  all  other 
relevant  information,  it  is  hereby  found 
that  the  amendment  of  the  import  grade 
requirements,  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  act. 

List  of  Subjects  in  7  CFR  Part  999 

Food,  Grades  and  standards.  Imports. 
Raisins. 

PART  999— (AMENDED] 

Therefore.  §  999.300  is  amended  by 
revising  i  999.300(b)(6)  to  read  as 
follows: 

§  999.300    Regulation  governing  the 
importation  of  raisins. 

•  «  *  *  * 

(b)  *  *  * 

(6)  Through  November  30,  1983,  with 
respect  to  all  imported  raisins  defined 
under  the  import  regulation,  the 
tolerances  for  moldy  and  damaged 
raisins  shall  be  five  percent  and  10 
percent,  respectively,  and  the  total 
tolerance  for  discolored,  damaged,  and 
moldy  raisins  shall  be  15  percent.  Also, 
the  tolerance  for  determining  "slight 
discoloration  damage"  and 
"discoloration  damage"  around  the 
capstem  shall  be  Yt  inch  in  diameter.  In 
addition,  the  requirement  in  U.S.  Grade 
C  for  seedless  raisins  that  not  less  than 
55  percent  of  the  raisins  must  he  well 
matured  or  reasonably  well-matured 
shall  not  apply  to  Thompson  Seedless 
and  Monukka  raisins. 

(Sees.  1-19.  48  Stat.  31,  as  anicnded:  7  U.S.C. 
601-674) 

Dated:  November  10,  1982. 
D.  S.  Kuryloski, 

Acting  Director,  Fruit  and  Vegetable  Division 

(re  Doc  82-31466  Filed  11-1&-8::  B  45  am| 
BILLINQ  COOE  3410-02-M 


7  CFR  Part  1004 

(Milk  Order  Na  4;  Docket  No.  AO-160-A59] 

Milk  In  the  Middle  Atlantic  Marketing 
Area;  Order  Amending  Order 

agency:  Agricultural  Marketing  Service, 
USDA. 


action:  Final  rule. 


SUMMARY:  This  action  changes  a 
provision  of  the  Middle  Atlantic  order 
which  limits  the  amount  of  milk  a 
handler  may  move  directly  from  farms 
to  nonpool  plants.  For  the  months  of 
September  through  February,  allowable 
diversions  are  increased  from  30  percent 
to  40  percent  of  the  volume  of  the 
handler's  total  producer  milk.  During  the 
same  months,  the  order  still  provides 
that  a  handler,  alternatively,  may  divert 
no  more  than  18  days'  production  of 
each  producer  to  nonpool  plants. 

This  action  is  based  on  industry 
proposals  which  were  considered  at  a 
public  hearing  held  August  24.  1982,  in 
Philadelphia,  Pennsylvania.  The  change 
is  necessary  to  reflect  current  marketing 
conditions  and  to  insure  orderly 
marketing  of  milk  in  the  Middle  Atlantic 
marketing  area. 

EFFECTIVE  DATE:  December  1. 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clayton  H.  Plumb.  Marketing  Specialist. 
Dairy  Division,  Agricultural  Marketing 
Service.  United  States  Department  of 
Agriculture,  Washington.  D.C.  20250. 
(202/447-6273). 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291 

Prior  documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  August  4. 
1982:  published  Augrist  10,  1982  \A7  FR 
34573). 

Suspension  Order:  Issued  September 
27,  1982,  published  September  30, 1982 
(47  FR  42962). 

Eme.fgency  Final  Decision:  Issued 
October  13,  1982;  published  October  18. 
1982  (47  FR  46289). 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementarx 
and  in  addition  to  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
aforesaid  order  and  of  the  previously 
issued  amendments  thereto:  and  all  of 
the  said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed,  except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketmg 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C,  601  et  seq.].  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 


agreements  and  marketing  orders  (7  CFR 
Part  900),  a  pubhc  hearing  was  held 
upon  a  proposed  tentative  marketing 
agreement  and  a  proposed  order 
regulating  the  handling  of  milk  m  the 
Middle  Atlantic  marketing  area. 
Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof  will  tend  to  effectuate  the 
declared  policy  of  the  Act: 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic,  conditions 
which  affect  market  supply  and  demand 
foi  milk  m  the  said  marketing  area,  and 
the  minimum  prices  specified  m  the 
order  us  hereby  amended,  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quaniit)  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest,  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as.  and  is  applicable  only 
to  persons  in  the  rrspecti\-e  classes  of 
industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

(b)  Additional  findings  It  is  necessary 
in  the  public  interest  to  make  this  order 
amending  the  order  effective  December 
1.  1982.  Any  delay  beyond  that  date 
would  tend  to  disrupt  the  orderly 
marketing  of  milk  in  the  marketing  area. 

The  provisions  of  this  order  are 
known  to  handlers  The  decis.uii  of  the 
Assistant  Secretary  containing  ail 
amendment  pro\  isions  of  this  order  was 
issued  October  13.  1982  |47  FR  46289). 
The  changes  effected  by  this  order  will 
not  require  extensive  preparation  or 
substantial  alteration  in  method  of 
operation  for  handlers.  In  view  of  the 
foregoing,  it  is  hereby  found  and 
determined  that  good  cause  exists  for 
making  this  order  amending  the  order 
effective  December  1,  1982.  and  that  it 
would  be  contrary  to  the  public  interest 
ti)  delay  the  effective  date  of  this  order 
fur  .30  days  after  its  publication  in  the 
Federal  Register.  (Sec.  553(d). 
.'\dministrative  Procedure  Act.  5  U.S.C. 
551-559). 

(c)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  section  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  marketed  within  the  marketing  area, 
tu  sign  a  proposed  marketing  agreement. 
tends  to  prevent  the  effectuation  of  the 
declared  policy  of  the  Act 
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(2)  The  issuance  of  this  order, 
amending  the  order,  is  the  only  practical 
means  pursuant  to  the  declared  policy  of 
the  Act  of  advancing  the  interests  of 
producers  as  defined  in  the  order;  and 

(3)  The  issuance  of  the  order 
amending  the  order  is  approved  or 
favored  by  at  least  two-thirds  of  the 
producers  who  during  the  determined 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  in  the 
marketing  area. 

List  of  Subjects  in  7  CFR  Part  1004 

Milk  marketing  orders,  Milk,  Dairy 
products. 

Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Middle  Atlantic 
marketing  area  shall  be  in  conformity  to 
and  in  compliance  with  the  following 
terms  and  conditions  of  the  aforesaid 
order,  as  amended,  and  as  hereby 
further  amended,  as  follows: 

PART  1004— MILK  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 

1.  In  §  1004.7,  paragraph  (c)  is 
removed  and  reserved  to  read  as 
follows: 

§  1004.7    Pool  plant. 

***** 

(c)  [Reserved] 
***** 

2.  In  I  1004.12,  paragraph  (d)  is 
revised  to  read  as  follows: 

§  1004.12    Producer. 

***** 

(d)  A  dairy  farmer  with  respect  to 
milk  which  is  diverted  to  a  nonpool 
plant  (other  than  a  producer-handler 
plant)  in  accordance  with  the  conditions 
of  paragraphs  (d)(1)  and  (d)(2). 

(1)  During  any  month  of  March 
through  August. 

(2)  Not  more  than  18  days'  production 
during  any  month  of  September  through 
February  unless  all  of  the  diversions  of 
member  and  nonmember  milk,  as  the 
case  may  be,  are  pursuant  to  paragraph 
(d)(2)(i)  or  (ii)  of  this  section, 
respectively,  and  they  fall  within  the 
limits  prescribed  thereunder.  If  a 
handler  diverting  milk  pursuant  to  this 
paragraph  (d)(2)  diverts  milk  of  any 
dairy  farmer  in  excess  of  the  limits 
prescribed  such  dairy  farmer  shall  be  a 
producer  only  with  respect  to  that  milk 
physically  received  at  a  pool  plant. 

(i)  All  of  the  diversions  of  milk  of 
members  of  a  cooperative  association  to 
nonpool  plants  are  for  the  account  of 
such  cooperative  association  and  the 
amount  of  member  milk  so  diverted  does 
not  exceed  40  percent  of  the  volume  of 


milk  of  all  such  members  of  such 
cooperative  association  for  which  the 
cooperative  association  is  the  handler 
during  the  month. 

(ii)  All  of  the  diversions  of  milk  of 
dairy  farmers  who  are  not  members  of  a 
cooperative  association  diverting  milk 
for  its  own  account  during  the  month  are 
diversions  by  a  handler  in  his  capacity 
as  the  operator  of  a  pool  plant  from 
which  the  quantity  of  such  nonmember 
milk  so  diverted  does  not  exceed  40 
percent  of  the  total  of  such  nonmember 
milk  for  which  the  pool  plant  operator  is 
the  handler  during  the  month. 
***** 

(Sees.  1-19.  4a  Stat,  31.  as  amended;  7  U.S.C. 
601-674) 

Effective  date:  December  1, 1982. 

Signed  at  Washington,  D.C..  on:  .November 
12.  1982. 
C.  W.  McMillan, 

Assistant  Secretary,  Markpting  and 
Inspection  Services. 

|FR  Doc.82-ri4H6  F'led  ll-lS-ai,  9  4.t  «ml 
BILLING  CODE  3410-02-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Reg.  Z;  Docket  No.  R-0288] 

Truth  in  Lending;  Revised  Regulation  Z 
and  Official  Staff  Commentary  Update; 
Technical  Amendments 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule  and  official  staff 
mterpretation;  technical  amendments. 

SUMMARY:  The  Board  is  making  a 
technical  amendment  to  its  final  rule  on 
Regulation  Z  (Truth  in  Lending) 
published  at  48  PR  20848,  April  7, 1981; 
the  staff  IS  making  a  technical 
amendment  to  an  update  to  its  official 
staff  commentary  to  Regulation  Z 
published  at  47  FR  41338,  September  20, 
1982.  These  actions  are  necessary  to 
correct  a  typographical  error  in  the 
regulation  and  to  remove  language  that 
mistakenly  appeared  in  the  commentary 
update. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  S.  Garabedian,  Staff  Attorney, 
Division  of  Consumer  and  Community 
Affairs.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC.  20551,  (202)  452-3667. 
SUPPLEMENTARY  INFORMATION:  The  final 
rule  in  12  CFR  Part  226  (46  FR  20905. 
April  7.  1981)  is  amended  as  follows: 
Section  226.23(f)(2)  is  amended  by 
changing  the  phrase  "unearned  unpaid 
finance  charge"  to  "earned  unpaid 
finance  charge." 


The  final  official  staff  interpretation 
contained  in  PR  Doc.  82-25677  is 
amended  as  follows:  On  page  41349, 
column  3,  the  last  sentence  of  Comment 
19(a}-2  is  amended  by  removing  ["either 
on  a  separate  document  or  on  the  same 
document  (but  separate  from  the 
required  disclosures).]" 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  10, 1982. 
William  W.  Wiles. 

Secretary  of  the  Board. 

[FR  Doc.  82-31374  Filed  11-16-8Z  8:45  am) 
BILLING  CODE  8210-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Part  545 

[No.  82-730] 

Interim  Implementation  of  Powers; 
Housing  Creditors  Regarding 
Alternative  Mortgage  Transactions 

AGENCY:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Temporary  final  rule;  notice; 

solicitation  of  comments. 

summary:  The  Federal  Home  Loan  Bank 
Board  is  implementing  certain  new 
powers  contained  in  the  Carn-St 
Germain  Depository  Institutions  Act  of 
1982.  This  action  will  permit  federal 
savings  and  loan  associations  and 
federal  mutual  savings  banks  to 
commence  restructuring  of  their  asset 
portfolios  pending  the  issuance  of  final 
regulations  fully  implementing  the 
provisions  of  the  Act.  The  Board  also  is 
providing  the  notice  required  by  title 
VIII  of  the  Act  regarding  federal 
preemption  of  state  law  governing 
alternative  mortgage  transactions  in 
order  to  give  housing  creditors  the 
ability  to  make  a  greater  variety  of 
mortgage  loans. 

DATE:  The  interim  implementation  of 
powers  is  effective  October  15,  1982;  the 
notice  to  housing  creditors  is  effective 
November  4, 1982;  comments  on  the 
notice  must  be  received  by  December  3, 
1982. 

ADDRESS:  Send  comments  on  the  notice 
to  Director,  Information  Services 
Section,  Office  of  Communications, 
Federal  Home  Loan  Bank  Board,  1700  G 
Street,  NW.,  Washington,  D.C.  20552. 
Comments  will  be  available  at  this 
address  for  public  inspection. 
FOR  FURTHER  INFORMATION  CONTACT: 
•  Demand  Deposits,  Governmental  Unit 
Now  Accounts,  Robert  Ledig, 
Attorney,  Office  of  General  Counsel 
(202-377-7057) 


JMI 
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•  Commercial  Real  Estate  Loans,  Neil  R. 
Crowley,  Attorney,  Office  of  General 
Counsel  (202-377-6417) 

•  Commercial  Loans,  Michael  D.  Schley. 
Attorney,  Office  of  General  Counsel 
(202-377-6444) 

•  Consumer  Loans,  Wendy  B.  Samuel, 
Deputy  Director,  Policy  and  Projects 
Division.  Office  of  General  Counsel 
(202-377-6465) 

•  Alternative  Mortgage  Instruments, 
Neil  R.  Crowley,  Attorney,  Office  of 
General  Counsel  (202-377-6417)  or 
Kenneth  F.  Hall,  Attorney,  Office  of 
General  Counsel  (202-377-6466) 

Federal  Home  Loan  Bank  Board,  1700  G 
Street.  NW..  Washington,  D.C.  20552. 
SUPPLEMENTARY  INFORMATION: 

Interim  Implementation  of  Powers 

On  October  15,  1982,  the  President 
signed  into  law  the  Gam-St  Germain 
Depository  Institutions  Act  of  1982  (the 
:'Act")  (Pub.  L.  97-320;  96  Stat.  1469  (to 
be  codified  in  scattered  sections  of  12 
U.S.C.)).  The  Act  provides,  in  part, 
increased  investment  authority  for 
federal  savings  and  loan  associations 
and  federal  mutual  savings  banks 
(together  "federal  associations"). 
Increased  asset  and  liability  flexibility 
was  provided  to  broaden  the  range  of 
services  that  federal  associations  may 
provide  to  their  customers  and  to 
improve  their  ability  to  match  asset  and 
liability  yields  and  maturities,  thus 
generating  earnings  and  increasing 
growth  capital.  The  Board  believes  that 
these  purposes  are  best  served  by 
immediate  implementation  of  the 
provisions  of  the  Act.  The  Board  already 
has  implemented  the  authority  for 
federal  associations  to  invest  in  the 
accounts  of  insured  institutions  and  the 
authority  for  members  of  the  Federal 
Home  Loan  Bank  System  to  count  those 
investments  toward  the  Board's  liquidity 
requirements.  See  Board  Res.  No.  82- 
708:  October  27, 1982. 

Because  adoption  of  final  regulations 
implementing  all  of  the  provisions  of  the 
Act  will  take  several  months,  and 
because  many  of  the  statutory 
provisions  providing  new  authorities  are 
self-explanatory,  the  Baord  has 
determined  that  an  interim  action 
implementing,  in  part,  certain  of  the  new 
powers  is  appropriate.  The  Board 
therefore  has  determined  to  authorize 
federal  associations  to  engage  in  the 
activities  described  below,  effective 
retroactively  to  October  15. 1982,  the 
date  of  enactment  of  the  Act,  and  to 
codify  that  authorization  and  the  Notice 
to  Housing  Creditors  Regarding 
Alternative  Mortage  Transactions  set 
forth  below  as  an  Appendix  to  Part  545. 

Accordingly,  the  Board  hereby 
amends  Part  545.  Subchapter  C.  Chapter 


V  of  title  12,  Code  of  Federal 
Regulations,  as  set  forth  below. 

Amend  Part  545  by  inserting  an 
Appendix  at  the  end  thereof  as  follows: 


PART  545— OPERATIONS 
Appendix 

1.  Demand  Deposits — A  federal 
association  may  accept  non-interest- 
bearing  demand  deposits  from  (a)  a 
commercial,  corporate,  business,  or 
agricultural  entity  for  the  sole  purpose  of 
effectuating  payments  thereto  by  a 
nonbusiness  customer,  or  (b)  any  person 
or  organization  having  a  business, 
corporate,  commercial  or  agricultural 
loan  relationship  with  the  association. 
An  association  may  extend  secured  or 
unsecured  credit  in  the  form  of  overdraft 
privileges  specifically  related  to  demand 
deposits,  but  such  overdraft  loans  must 
be  aggregated  with  other  commercial 
loans  for  purposes  of  the  five-percent-of- 
assets  (seven  and  one-half  percent  if  the 
association  is  a  federal  mutual  savings 
bank)  limitation.  Overdraft  loans  made 
under  authority  of  this  interim 
implementation  must  be  made  pursuant 
to  proper  underwriting  and  with  due 
regard  for  safety  and  soundness. 

2.  Governmental  Unit  SOW 
Accounts — A  member  institution  of  the 
Federal  Home  Loan  Bank  System  may 
offer  NOW  accounts  as  defined  in  12 
CFR  526.1(e)  (1982)  for  the  deposit  of 
public  funds  by  an  officer,  employee,  or 
agent  of  the  United  States,  any  state, 
county,  municipality,  or  political 
subdivision  thereof,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  American  Samoa.  Guam,  any 
territory  or  possession  of  the  United 
States,  or  any  political  subdivision 
thereof 

3.  Commercial  Real  Estate  Loans — A 
federal  association  may  invest  up  to  40 
percent  of  its  assets  in  loans  secured  by 
commercial  real  estate  pursuant  to  12 
CFR  545.6-6  (as  amended,  47  FR  36612 
(1982)).  Commercial  real  estate  loans  are 
not  required  to  be  secured  by  first  liens, 
but  associdlions  must  continue  to 
comply  with  the  90-percent  loan-lo- 
vaiue  ratio  for  commercial  real  estate 
loans  as  determined  in  accordance  with 
12  CFR  545.6  (1982). 

4.  Commercial  Loans — A  federal 
association  may  invest  up  to  five 
percent  of  its  assets  (seven  and  one-half 
percent  if  the  association  is  a  federal 
mutual  savings  bank)  in  secured  or 
unsecured  loans  for  commercial, 
corporate,  business  or  agricultural 
purposes,  provided  that  loans  to  any  one 
borrower  shall  not  exceed  the  limits  of 
12  U.S.C.  84  (as  amended  by  Pub  L  No 
97-320:  96  Stat.  1469).  Associations  with 


questions  regarding  applications  of 
these  limits  should  consult  with  Michael 
D.  Schley  (202-377-6444).  Attorney. 
Office  of  Genera!  Counsel.  Commercial 
loans  made  under  authority  of  this 
interim  implementation  must  be  made 
with  proper  underwriting  and  with  due 
regard  for  safety  and  soundness, 

5.  Consumer  Loans — A  federal 
association  may  invest  up  to  30  percent 
of  its  assets  in  consumer  loans  pursuant 
to  12  CFR  545.7-10  (1982).  Investments  in 
consumer  loans  no  longer  need  to  be 
aggregated  with  investments  made  in 
commercial  paper  and  corporate  debt 
securities. 

Federal  associations  making  use  of 
the  interim  authority  to  invest  in 
commercial  loans  and  to  extend 
overdraft  privileges  in  connection  with 
demand  deposits  are  required  to 
exercise  prudence  in  engaging  in  these 
activities.  In  adopting  this  temporary 
final  rule,  the  Board  does  not  waive  any 
of  its  authority  to  supervise  commercial 
lending  activities  or  to  take  appropriate 
supervisory  action  against  unsafe  or 
unsound  practices.  Associations  must 
exercise  the  applicable  standards  of 
care,  especially  those  commonly  used 
by  commercial  banks  regulated  by  a 
federal  agency,  in  extending  commercial 
credit. 

The  Board  has  determined  that  the 
notice  and  public  comment  procedures 
of  5  U.S.C.  553(b)  and  12  CFR  508,12  are 
unnecessary  because  the  temporary 
final  rules  merely  implement  authority 
conferred  directly  by  the  Act,  and  would 
be  contrary  to  the  public  interest 
because  of  express  Congressional  intent 
that  federal  associations  ha\e  increased 
asset  and  liability  flexibUity  to  meet 
current  economic  conditions.  For  the 
same  reasons,  and  because  the 
amendments  relieve  restrictions  on 
fedpral  associations,  the  Board  has 
determined  that  the  delay  of  effective 
date  provided  by  5  U.S.C.  553(d)  and  12 
CFR  508.14  IS  unnecessary. 

Notice  to  Housing  Creditors  Regarding 
Alternative  Mortgage  Transactions 

Title  VIII  of  the  Act  authorizes  non- 
federally-chartered  housing  creditors  to 
offer  alternati\e  mortgage  instruments 
in  accordance  with  regulations  issued 
by  federal  regulatory  agencies  in  order 
to  grant  parity  with  federally-chartered 
lenders.  Housing  creditors  must  refer  to 
the  regulations  of;  for  commercial  banks. 
the  Comptroller  of  the  Currency;  for 
credit  unions,  the  National  Credit  Union 
Administration;  and  for  all  others,  the 
Federal  Home  Loan  Bank  Board  The 
Act  requires  the  Board  to  publish  notice 
of  its  regulations  that  need  to  be 
conformed  to  by  housing  creditors  m 
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order  to  take  advantage  of  the 
preemption  of  state  law.  The  Board  is 
taking  this  opportunity  to  pubhsh  the 
required  notice. 

Section  803  of  the  Act  defines 
"alternative  mortgage  transactions"  to 
mean: 

[a]  Loan  or  credit  sale  secured  by  an 
interest  in  residential  real  property,  a 
dwelling,  all  stock  allocated  to  a 
dwelling  unit  in  a  residential 
cooperative  housing  corporation,  or  a 
residential  manufactured  home  (as  that 
term  is  defined  in  section  603(6)  of  the 
National  Manufactured  Home 
Construction  and  Safety  Standards  Act 
of  1974)— 

(A)  In  which  the  interest  rate  finance 
charge  may  be  adjusted  or  renegotiated; 

(B)  Involving  a  fixed-rate,  but  which 
implicitly  permits  rate  adjustments  by 
having  the  debt  mature  at  the  end  of  an 
interval  shorter  than  the  term  of  the 
amortization  schedule;  or 

(C)  Involving  any  similar  type  of  rate, 
method  of  detennining  return,  term, 
repayment,  or  other  variation  not 
common  to  traditional  fixed-rate,  fixed- 
term  transactions,  including  without 
limitation,  transactions  that  involve  the 
sharing  of  equity  or  appreciation 
described  and  defined  by  applicable 
regulation. 

Board  reguJations  governing  loans 
meeting  this  definition  include  the 
following: 

1.  Howe  Loans — Housing  creditors 
that  are  not  commerciaJ  banks,  credit 
unions  or  federal  associations  are 
authorised  to  make  alternative  mortgage 
loans  secured  by  residential  real  estate 
comprising  a  single  family  dwelling  or 
dwelling  units  for  four  or  fewer  families 
in  the  aggregate,  subject  to  the 
limitations  contained  in  12  CFR  545.6- 
2(a)(2),  (7)  (as  amended,  47  FR  36612 
(August  23, 1982)).  A  full  description  of 
the  types  of  mortgage  transactions 
authorized  and  the  requirements  of  the 
regulations  is  included  in  the  Federal 
Register  publication  cited  above. 
Housing  creditors  should  also  refer  to  12 
CFR  Part  541  (1982)  for  definitions  of 
various  terms  used  in  the  regulations. 

2.  Other  Residential  Real  Property 
Loans — For  all  other  residential  real 
property  loans,  housing  creditors  that 
are  not  commercial  banks,  credit  unions 
or  federal  associations  are  authorized  to 
enter  into  alternative  mortgage 
transactions  without  restriction  on 
adjustmenlsio  rate,  payment,  balance 
or  term  and  without  required  disclosure. 

In  publishing  this  notice,  the  Board 
has  identified  regulations  authorizing 
alternative  mortgage  transactions  and 
the  limitations  applicable  to  those 
transactions.  Other  regulations  designed 
to  ensure  safety  and  soundness  in 


residential  real  estate  lending  by  federal 
associations  in  general  have  not  been 
identified,  and  on  these  matters  housing 
creditors  should  refer  to  otherwise 
applicable  state  law.  The  Board, 
however,  solicits  the  comments  of 
housing  creditors  regarding  any  other 
provisions  of  Board  regulations  that 
would  facilitate  use  of  the  federal 
preemption.  Because  federal 
associations  engage  in  mortgage  lending 
activities  and  not  credit  sales,  the 
Board's  regulations  use  the  term  "loan" 
and  Its  derivatives.  Housing  creditors 
engaged  in  credit  sales  should  read  the 
term    loan"  as  "credit  sale"  wherever 
appropriate. 

(Pub  L.  No.  97-3:o-.  96  Stat.  1469:  Sec.  5.  48 
Stat,  132,  as  amended  (12  U.S.C.  1464):  Sees. 
402.  403,  407.  4«  Stat.  1256,  1257,  1260,  as 
amended  (12  L'S.C.  1725.  1726,  1730);  Reorg 
Plan  No  3  of  1979;  3  CFR.  1943-48  Comp.,  p. 
1071) 

By  the  Federal  Home  l^an  Bank  Board. 
|.  J.  Finn. 

Secretary. 

(FP  Doc  82-J1414  Rl«l  11-15-82:  8:4.S«m| 
BILUNQ  CODE  S7»-4)1-M 


CIVIL  AERONAUTICS  BOARD 
14  CFR  Part  241 

( Economic  Reg.  Amdt.  No.  47  to  Part  241; 
Reg.  ER-13011 

Uniform  System  of  Accounts  and 
Reports  for  Certificated  Air  Carriers; 
Approval  by  the  Office  of  Management 
and  Budget 

agency:  Civil  Aeronautics  Board. 
action:  Final  rule. 

summary:  This  final  rule  gives  notice 
that  the  Office  of  Management  and 
Budget  (OMB)  has  approved  the 
extension  of  reporting  requirements  in 
Part  241  of  the  Board's  Economic 
Regulations,  "Report  of  Financial  and 
Operating  Statistics  for  Certificated  Air 
Carriers,"  including  the  separate 
reporting  requirement  contained  in 
§  241.19-3,  "Accessibility  and 
Transmittal  of  Service  Segment  Data." 
This  approval  was  extended  through 
February  29,  1984.  OMB  approval  is 
required  under  the  Paperwork  Reduction 
Act  of  1980. 

DATES: 

Adopted:  November  9,  1982. 
Effective:  October  28, 1982, 
FOR  FURTHER  INFORMATION  CONTACT: 

Linda  K.  Koman,  Data  Requirements 
Section.  Information  Management 
Division.  Office  of  Comptroller,  Civil 
Aeronautics  Board,  1825  Connecticut 


Avenue,  NW.,  Washington,  D.C.  20428, 
(202)  673-6042. 

Accordingly,  the  Civil  Aeronautics 
Board  amends  Part  241  of  its  Economic 
Regulations  (14  CFR  Part  241)  by 
revising  the  note  at  the  end  of  the  table 
of  contents  to  Part  241  to  read: 

Note. — The  reporting  requirements 
contained  in  J  241.  22  have  been  approved  by 
the  Office  of  Management  and  Budget  under 
number  3024-0013.  The  reporting  requirement 
contained  in  §  241.19-3  has  been  approved  by 
the  Office  of  Management  and  Budget  under 
number  3024-0014. 

This  amendment  is  issued  by  the 
undersigned  pursuant  to  delegation  of 
authority  from  the  Board  to  the 
Secretary  in  14  CFR  385.24(b). 

(Sec.  204  of  the  Federal  Aviation  Act  of  1958. 
as  amended,  72  Stat.  743:  49  U.S.C.  1324) 
By  the  Civil  Aeronautics  Board. 
Phyllis  T.  Kaylor, 

Secretary. 

(FR  Doc  82-31369  Filed  11-16-82;  8:45  dm| 
BILUNG  CODE  6320-01-M 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 

15  CFR  Part  4 

Put>lk:  Information;  Minor  Revision  to 
Text  on  Fees;  Location  of  Freedom  of 
Information  Act  Reference  Facilities; 
and  Delegation  of  Initial  Denial 
Authority 

agency:  Office  of  the  Secretary. 

Commerce. 

action:  Final  rule. 

summary:  The  department  of 
Commerce  makes  a  minor  change  to 
§  4.9  on  "Fees";  and  revises  Appendices 
B  and  C  of  its  Freedom  of  Information 
Act  rules.  Appendix  B  contains  the 
names  and  addresses  of  the 
Department's  Freedom  of  Information 
public  facilities.  Appendix  C  Usts  the 
officials  authorized  to  make  initial 
denials  for  Freedom  of  Information 
requests.  The  revision  of  Appendices  B 
and  C  reflect  changes,  due  to 
reorganization,  of  officials  and  changes 
due  to  relocation  of  several  Freedom  of 
Information  public  facilities. 
EFFECTIVE  DATE:  November  17, 1982. 
FOR  further  information  CONTACT: 
Mrs.  Geraldine  P.  LeBoo,  U.S. 
Department  of  Commerce,  Office  of 
Information  Management,  Washington. 
D.C.  20230,  telephone  (202)  377-4217. 
SUPPt^MENTARY  INFORMATION:  In 
§  4.9(c)(4)(iii)  the  words  "*  *  *  wire  or 
*  *  *  "are  being  deleted  as  explanation 
of  one  of  the  modes  of  contact  with 
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requesters.  For  contact  purposes,  the  use 
of  the  telephone  followed  by  written 
confirmation  (as  referenced  in  this 
section)  accomplishes  the  same 
objective  at  a  substantially  lower  cost. 

Appendices  B  and  C  are  revised  to 
reflect  changes,  due  to  reorganization,  of 
officials  authorized  to  make  initial 
denials,  and  changes  due  to  relocation 
of  several  Freedom  of  Information 
public  facilities.  Since  these  revisions 
involve  internal  agency  procedures,  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  provisions  requiring  notice  of 
proposed  rulemaking,  opportimity  for 
public  participation,  and  delay  in 
effective  date  are  inapplicable.  Also, 
this  regulation  is  not  significant  under 
Executive  Order  12291.  This  revision 
does  not  require  a  change  of  burden  or 
imposition  of  a  new  burden  on  the 
public  as  defined  by  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  9&-511. 

The  revisions  to  the  Department  of 
Commerce  Freedom  of  Information  Act 
rules.  Appendices  B  and  C,  are  as 
follows: 

All  references  to  the  Maritime 
Administration  are  deleted  as  that 
agency  was  transferred  to  the 
Department  of  Transportation. 
Throughout  each  appendix  the  title  of 
the  United  States  Travel  Service  is 
changed  to  the  United  States  Travel  and 
Tourism  Administration. 

Revisions  to  Appendix  B  are;  changes 
in  address  and/or  telephone  number  of 
the  public  reference  facilities  of  the 
Office  of  the  Secretary,  Bureau  of 
Economic  Analysis,  International  Trado 
Administration,  National 
Telecommunications  and  Information 
Administration,  National  Bureau  of 
Standards,  Minority  Business 
Development  Agency,  and  National 
Oceanic  and  Atmospheric 
Administration. 

Revisions  to  Appendix  C  reflect 
organizational  changes  or  the  selection 
of  different  officials  with  initial  denial 
authority  in  the  following  Departmental 
components:  Office  of  the  Secretary, 
National  Telecommunications  and 
Information  Administration.  National 
Technical  Information  Service. 
International  Trade  Administration, 
National  Oceanic  and  Atmospheric 
Administration,  National  Bureau  of 
Standards,  and  the  United  States  Travel 
and  Tourism  Administration.  A  ri'ew 
component.  Economic  Affairs  is 
included  in  the  revision.  A  single 
official,  the  Administrative  Officer,  is 
delegated  the  authority  to  make  initial 
denials  for  all  units  under  Economic 
Affairs,  with  the  exception  of  the  Bureau 
of  the  Census,  the  Bureau  of  Economic 
Analysis,  the  Bureau  of  Industrial 
Economics,  and  the  National  Technical 


Information  Service.  These  components 
each  have  an  officiel  designated  to 
make  initial  denials. 

List  of  Subjects  in  15  CFR  Part  4 

Freedom  of  information. 

PART  4— [AMENDED] 

For  the  reasons  set  out  in  the 
Preamble,  15  CFR  Part  4  is  amended  as 
set  forth  below. 

1.  In  §  4.9,  paragraph  (c)(4){iii)  is 
revised  to  read  as  follows: 

§4.98    Fees. 

•  *  *  *  * 

(c)  *   •   * 

(4)  •   •   *   ■ 

(iii)  exceeds  $50  and  the  requester  has 
said  nothing  about  payment;  or  if  the 
requester  in  any  instance  is  delinquent 
in  past  payments,  the  requester  shall  bu 
notified  immediately  (by  telephone  if 
possible)  with  written  confirmation  of 
the  estimated  total  fee  and  shall  be 
asked  to  pay  such  fee  before  the  search 
may  be  conducted  or  continued.  The 
notice  may  advise  the  requester  that  it 
may  confer  with  specified  Department 
personnel  as  to  possible  reformation  of 
the  request  in  order  to  reduce  the  fee. 
■         *         *         *         • 

2.  Appendix  B  is  revised  to  read  as 
follows; 

Appendix  B — Freedom  of  Information 
Public  Facilities  and  Addresses  for 
Requests  for  Records 

The  following  public  reference 
facilities  have  been  established  within 
ihe  Department  of  Commerce  (a)  fur  the 
public  inspection  and  copying  of 
materials  of  particular  units  of  the 
Department  under  5  US.C.  552(a)(2l  or 
determined  to  be  available  for  response 
to  requests  made  under  5  U  S  C.  552 
(a)(,T);  (b)  for  furnishing  information  and 
otherwise  assisting  the  publir 
concerning  Departmental  operations 
under  the  Freedom  of  Information  Act: 
and  (c)  as  addresses,  in  some  instances, 
for  the  receipt  and  processing  of 
requests  for  records  under  5  U.S.C. 
552(a)(3).  Units  having  separate  mailing 
addresses  are  noted  below.  Requests 
should  be  addressed  to  the  unit  which 
the  requester  knows  or  has  reason  to 
believe  has  possession  or  control  or  has 
primary  concern  with  the  records 
sought.  Otherwise,  requests  should  be 
addressed  to  the  Central  Reference  and 
Records  Inspection  Facility. 

Department  of  Commerce  Freedom  of 
Information  Central  Reference  and 
Records  Inspection  Facility.  Room  662B. 
Department  of  Commerce  Hoover 
Building.  14th  Street  between 
Constitution  Avenue  and  E  Street,  NW  . 


Washington,  D.C.  20230.  Phone  (202) 
377-4217.  This  facility  serves  the  Office 
of  the  Secretary  of  Commerce  and  all 
other  units  of  the  Department  not 
identified  below  as  explained  at  15  CFR 
4.4  (c)  and  (d). 

Bureau  of  the  Census.  Freedom  of 
Information  Request  Control  Desk. 
Room  2428.  Federal  Building  3. 
Washington,  D.C.  20233.  Phone  (301 1 
763-5262. 

Bureau  of  Economic  Analysis.  Public 
Reference  Facility,  Freedom  of 
Information  Request  Control  Desk, 
Room  4713.  Department  of  Commerce 
Hoover  Building.  14th  Street  between 
Constitution  Avenue  and  Y.  Street.  NW.. 
Washington.  DC.  202,'iO  Phone  (202) 
377-3037. 

Economic  Development 
Administration.  Freedom  of  Information 
Records  Inspection  Facility.  Room  7327, 
Department  of  Commerce  Hoover 
Building.  14th  Street  between 
Constitution  Avenue  and  F  Street.  NV\., 
Washington,  D.C.  20230.  Phone  (202) 
3~7-2157.  Mailing  address  of  Regional 
EDA  Offices; 

Philadelphia  Regional  Office,  EDA. 
U.S.  Department  of  Commerce  Freedom 
of  Information  Request  Control  Desk, 
Federal  Reserve  Bank  Building,  Room 
600,  105  North  7th  Street.  Philadelphia, 
Pennsylvania  19106. 

Atlanta  Regional  Office,  EDA,  U.S. 
Department  of  Commerce,  Freedom  of 
Information  Request  Control  Desk,  Suite 
700,  1365  Peachtree  Street,  NT..,  Atlanta, 
Georgia  30309, 

Denver  Regional  Office,  EDA,  U.S. 
Department  of  Commerce,  Freedom  of 
Information  Request  Control  Desk,  Suite 
300,  333  West  Colfax,  Denver.  Colorado 
80202. 

Chicago  Regional  Office,  EDA,  US. 
Department  of  Commerce,  Freedom  of 
Informntion  Request  Control  Df'sk.  175 
West  (ackson  Boulevard.  Suite  A-1630. 
Chicago,  Illinois  60604. 

Seattle  Regional  Office.  EDA.  U.S. 
Department  of  Commerce,  Freedom  of 
Information  Request  Control  Desk.  1700 
Westlake  North,  Suite  500,  Seattle, 
W  ashington  98109. 

.Austin  Regional  Office,  EDA.  I'  S 
Di'partment  of  Commerce,  Freedom  of 
Information  Request  Control  Desk. 
American  Bank  Tower,  Suite  600.  221 
West  Sixth  Street.  Austin,  Texas  78701. 

Internaiional  Trade  Administration, 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4001 B, 
Department  of  Commerce  Hoover 
Building.  14th  Street  between 
Constitution  Avenue  and  E  Street.  NW., 
Washington,  DC.  20230.  Phone  (202) 
377-3031. 


/ 


51736   Federal  Register  /  Vol.  47.  No.  222  /  Wednesday.  November  17,  1962  /  Rales  and  Regulations 


Minority  Business  Development 
Administration,  Freedom  of  Information 
Office,  Room  5067,  Department  of 
Commerce  Hoover  Building,  14th  Street 
between  Constitution  Avenue  and  E 
Street,  NW.,  Washington.  D.C.  20230. 
Phone  (202)  377-5045. 

National  Bureau  of  Standards, 
Freedom  of  Information  Records 
Inspection  Facility.  Room  E106, 
Administration  Building,  Gaithersburg. 
Maryland.  Phone  (301)  921-2425.  Mailing 
address:  National  Bureau  of  Standards, 
Freedom  of  Information  Request  Control 
Desk,  Room  A1105,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20234 
(Gaithersburg,  Maryland). 

National  Oceanic  and  Atmospheric 
Administration,  Public  Reference 
Facility,  Freedom  of  Information  Office 
(MB/LMS33).  Room  324,  Building  5, 
Washington  Science  Center,  6010 
Executive  Boulevard,  Rockville, 
Maryland  20852.  Phone  (301)  443-8192. 

National  Technical  Information 
Service,  Freedom  of  Information 
Records  Inspection  Facility,  5285  Port 
Royal  Road,  Springfield,  Virginia  22161. 
Phone  (703)  487-4634. 

National  Telecommunications  and 
Information  Administration,  Freedom  of 
Information  Request  Control  Desk, 
Room  4892,  Department  of  Commerce 
Hoover  Buiding,  14th  Street  between 
Constitution  Avenue  and  E  Street,  NW., 
Washington,  D.C.  20504.  Phone  (202) 
377-1800. 

Patent  and  Trademark  Office, 
Freedom  of  Information  Records 
Inspection  Facility,  Room  llclZ, 
Building  3,  Crystal  Plaza,  Arltagton, 
Virginia.  Phone  (703)  557-3525.  Mailing 
address:  Patent  and  Trademark  Office, 
Freedom  of  Information  Request  Control 
Desk,  Box  50.  Washington,  DC.  20231. 

United  States  Travel  and  Tourism 
Administration.  Freedom  of  Information 
Request  Control  Desk.  Room  1524. 
Department  of  Commerce  Hoover 
Building,  14th  Street  between 
Constitution  and  E  Street.  NW.. 
Washington.  D.C.  20230.  Phone  (202) 
377-3811. 

3.  Appendix  C  is  revised  to  read  as 
follows: 

Appendix  C — Officials  Authorized  to 
Make  Initial  Denials  of  Requests  for 
Records 

The  following  officials  of  the 
Department  have  been  delegated 
authority  to  initially  deny  requests  for 
records  of  their  respective  units  for 
which  they  are  responsible.  (The  listings 
are  subject  to  change  because  of 
organizational  changes  or  new 
delegations.  Accordingly,  the  Chief. 


Information  PoKcy  and  Management 
Division  is  specifically  authorized  to 

amend  or  revise  this  Appendix  from 
time  to  time  m  order  to  reflect  such 
changes.) 

Office  of  the  Secretary: 

Office  of  the  Deputy  Secretary:  Associate 
Deputy  Secretary 

Office  of  Business  Liaison:  Director. 

Office  of  the  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
.Affairs:  Deputy  Assistant  Secretary  for 
Congressional  Affairs. 

Office  of  the  Inspector  General:  Assistant 
Inspector  General  for  Auditing;  Assistant 
Inspector  General  for  Investigations. 

Office  of  the  General  Counsel:  Deputy 
General  Counsel:  Assistant  General 
Counsel  for  Administration,  Director, 
Office  of  Intelligence  Liason. 

Office  of  Public  Affairs:  Director  and 
Deputy  Director;  Director,  Office  of 
Consumer  Affairs. 

Office  of  the  Under  Secretary  for  Economic 
Affairs:  Office  of  the  Chief  Economist; 
Office  of  Economic  Conditions;  Office  of 
Economic  Policy;  Office  of  the  Deputy 
Assistant  Secretary  for  Automotive 
Industry  Affairs;  Office  of  the  Assistant 
Secretary  for  Productivity.  Technology 
and  Innovation;  Administrative  Officer. 
Office  of  the  Assistant  Secretary  for 
Administratiun: 

Office  of  the  Controller  Controller. 

Office  of  Budget:  Director. 

Office  of  Financial  Assistance:  Director. 

Office  of  Financial  Management:  Director. 

Office  of  the  Executive  Director  for 
Information  Resources  Management: 
Expcutive  Director;  Office  of  Information 
Systems  Diiector:  Office  of  Information 
Management:  Director  Chief, 
Information  Policy  and  Management 
Division. 

Office  of  the  E.xecutive  Director  for 
Operations:  Executive  Director;  Office  of 
Property  and  Building  Services:  Director 
Office  of  Procurement:  Director  Office  of 
Small  and  Disadvantaged  Business 
Utilization:  Director  Office  of 
Information  Services:  Director  Office  of 
Security:  Director  Office  of  Safety  and. 
Health  Management:  Director. 

Office  of  the  Executive  Director  for 
Planning,  Personnel  and  Management: 
Executive  Director  Office  of  Civil  Rights: 
Director  Office  of  Organization  and 
Management  Systems:  Director  and 
Deputy  Director;  Emergency  Planning 
and  Coordination  Division:  Director 
Office  of  Personnel:  Director  and  Deputy 
Director  Policy  Staff:  Policy  Officer; 
Office  of  Personnel  Operations:  Director 
Office  of  F>rogram  Planning  and 
Evaluation:  Director. 

Bureau  of  Census:  Associate  Director  for 

.Administration. 
Bureau  of  Economic  Analysis:  Deputy 

Director. 
Bureau  of  Industrial  Economics: 

Administrative  Officer. 
Economic  Development  Administration: 
Chief,  Management  Analysis  and 


Admisntrative  Jjaikjtm  Division. 
International  Tntk  AAuimMmtion: 

International  Eciuoinic  PoUcgr: 

Director,  Office  of  Policy  Coordination; 
Director,  Office  of  Multilateral  Affairs; 
Director,  Office  of  European  Community; 
Director,  Office  of  Non-European 
Community  Europe;  Director,  Office  of 
USSR  and  Eastern  Europe;  Director, 
Office  at  North  America;  Director,  Office 
of  Central  America;  Director,  Office  of 
South  America;  Director,  Office  of  the 
PRC  and  Hong  Kong;  Director,  Office  of 
Japan;  Director,  Office  of  the  Pacific 
Basin;  Director,  Office  of  Africa; 
Director,  Office  of  the  Near  East; 
Director,  Office  of  South  Asia. 

Trade  Administration:  Deputy  to  the 
Deputy  Assistant  Secretary  for  Policy 
(Import  Administration);  Director,  Office 
of  Antiboycott  Compliance;  Director 
Office  of  Ejcport  Enforcement;  Director, 
Office  of  Industrial  Resource 
Administration;  Director.  Foreign  Trades 
Zone  Staff;  Director,  Statutory  Import 
Programs  Staff;  Director,  Office  of 
Investigations;  Director,  Office  of 
Compliance;  Director.  Office  of  Policy. 

Trade  Development:  Director,  Office  of 
Policy  and  Coordination;  Director, 
International  Expositions  Staff;  Director, 
uses  Liaison  Staff;  Director,  Office  of 
Event  Management  and  Support 
Services;  Director.  Office  of  Consumer 
Goods,  Transportation  and  Industrial 
Components  Industries;  Director.  Office 
of  Capital  Goods  Industries:  Director, 
Office  of  Service  Industries;  Director. 
Office  of  Major  Projects;  Director,  Office 
of  International  Sector  Policy;  Director, 
Office  of  International  Finance;  Director. 
Office  of  Trade  Data  Analysis;  Director 
Office  of  Trade  Information  Services; 
Director,  Office  of  Program  Evaluation 
and  Support;  Director,  Office  of  Trade 
and  Investment  Analysis;  Director 
Office  of  Textiles  and  Apparel;  Deputy 
Assistant  Secretary  for  Trade 
Adjustment  Assistance. 

U.S.  and  Foreign  Commercial  Service: 
Director,  Offica  of  Personnel 
Administration;  Director,  Office  of 
Planning  and  Management;  Director 
Office  of  FCS  Operations;  Director 
Office  of  USCSA  Operations. 

Adnuni|tration:  Director,  Office  of 
Management  and  Systems;  Director, 
Office  of  Budget;  Director,  Office  of 
Public  Affairs;  Director,  Office  of 
Administrative  Support;  Director,  Office 
of  Personnel. 
Minority  Business  Developipent  Agency- 
Chief  Counsel  and  Depoity  Chief  Counsel. 
National  Bureau  of  Standards:  Deputy 

Director  of  Administration. 
National  Oceanic  and  Atmospheric 
Administration: 
Administrator 
Deputy  Administrator 
Director,  Office  of  Public  Affairs. 
Director  Office  of  Ocean  Minerals  and 
Energy. 


Edward  F.  M 

Acting  Chief. 
Management 

IFR  Doc  82    3t3< 
BILLING  CODE 


CONSUME! 
COMMISSIl 

16  CFR  Par 

Amendmer 
and  Non-Fi 


In  the  issi 
10, 1982,  on 
correction  c 
29556  whicl 
October  27, 
correction  s 
have  read  " 
the  correct  i 

BILLING  CODE 


Federal  Register  /  Vol.  47.  No.  222  /  Wednesday.  November  17.  1982  /  Rules  and  Regxilations    51737 


Associate  Administrator. 
Director  of  the  NOAA  Corps. 
Assistant  Administrator  for  Policy  and 

Planning. 

Assistant  Administrator  for  Fisheries. 
Assistant  Administrator  for  Coastal  Zone 

Management. 
Assistant  Administrator  for  Research  and 

Development;  Director,  Environmental 

Research  Laboratories:  Director,  Office 

of  Marine  Pollution  Assessment; 

Director,  Office  of  Sea  Grant. 
Assistant  Administrator  for  Oceanic  and 

Atmospheric  Services;  Director. 

Environmental  Data  and  Information 

Service:  Director,  National  Ocean 

Survey;  Director,  National  Weather 

Service;  Director,  Ocean  Technology  and 

Engineering  Services. 
Assistant  Administrator  for  Management 

and  Budget. 
Assistant  Administrator  for  Satellites. 
National  Technical  Inforniu.'ion  Service: 

Director. 
Chief,  Management  Analysis  Division. 
National  Telecommunications  and 

Information  Administration: 
Chief  Counsel 

Deputy  Assistant  Secretdry. 
Patent  and  Trademark  Office:  Solicitor  of 

Patents,  or  in  his  absence  the  Deputy 

Solicitor. 
United  States  Travel  and  Tourism 

Administration: 
Director.  Office  of  Management  and 

AdminKStralion. 
Director.  Office  of  MarkiMing  and  Field 

Operations. 

(5  U.S.C.  552.  as  amended  by  Pub.  L.  93-502 
and  Pub.  L.  94-409,  5  U.S.C.  553;  5  U.S.C.  301; 
Reorganization  Plan  No.  5  of  T950) 

Dated:  November  9.  1982. 

Edward  F.  Michals. 

Acting  Chief.  Information  Policy  and 
Management  Division. 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Parts  1508  and  1509 

Amendments  to  Requirements  for  Size 
and  Non-Full-Size  Baby  Cribs 

Correction 

In  the  issue  of  Wednesday,  November 
10, 1982,  on  page  50850,  there  appears  a 
correction  document  for  FR  Doc.  82- 
29556  which  was  originally  published  on 
October  27, 1982  (page  47534).  The 
correction  stated  that  the  "DATE"  should 
have  read  "August  27, 1983".  However. 
the  correct  date  is  "April  27, 1983". 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[T.D.  7854] 

Income  Tax;  Taxable  Years  Beginning 
After  December  31, 1953; 
Miscellaneous  DISC  Amendments 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains 
amendments  to  the  Income  Ta.x 
Regulations  under  sections  Obi  and  991- 
996  of  the  Infernal  Revenue  Code  of 
1954.  These  amendments  revise  the 
regulations  to  reflect  certain  changes 
made  to  (he  DISC  (Dom.estic 
International  Sales  Corporation) 
provisions  of  the  Code  by  the  Tax 
Reform  Act  of  1976,  the  Revenue  Act  of 

1978.  thr  Trade  Agreements  Act  of  1979, 
and  the  Export  Administration  Act  of 

1979.  Thy  amendments  also  make 
certain  technical  corrections.  The 
principn!  amendments  pertain  to 
changes  made  by  the  Tax  Reform  .Art  of 
1976  witii  respect  to  gain  on  the 
disposition  of  stock  in  a  DISC  and  the"*'^ 
treatment  of  actual  distributions  made 
to  shareholders  of  a  DISC  to  satisfy  the 
gross  receipts  test. 

DATE:  in  general  the  regulations  are 
effective  for  taxable  years  ending  after 
Decenil-rr  31,  1971. 
FOR  FURTHER  INFORMATION  CONTACT: 

Herman  B.  Bouma  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
ConsiiJution  Avenue,  N"AV..  Washington. 
DC.  Z0Z2i.  Attention;  CC,LR:T  (LR-245- 
76).  202-566-3287,  not  a  toll-free  call. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  2,  l!^81,  the  Federal 
Register  published  proposed 
ai^.iendmeiits  to  the  Incom.e  Tax 
Regulations  (26  CFR  Part  1)  under 
sections  »61,  993,  995,  and  996  of  the 
Intrrnai  Revenue  Code  of  19.54  (46  FR 
llti).  \'o  written  comments  wpre 
receui'd  on  the  proposed  aiiiendments 
and  a  public  hearing  was  not  held.  The 
amendments  are  adopted  in  this 
Treasury  decision  substantially  as 
proposed.  In  addition,  this  Treasur\ 
decision  revises  paragraph  (!)  of  §  l.99i- 
1,  revises  paragraph  (h)  and  (i)  of 
§  1.993-2.  deletes  (a)(5)  §  1.993-3,  and 
makes  conforming  amendments. 

Explanation  of  Provisions 

Sections  1.993-4,  1.99&-3,  l.ggS-'S.  and 
1.996-1  are  amended  to  reflect  the 


changes  made  by  section  1101(a)(1).  (c), 
and  (e)  of  the  Tax  Reform  Act  of  1976 
(90  Stat.  1655).  Section  1.99&-4  is 
amended  to  reflect  the  changes  made  by 
section  1101  (d)(1)  of  the  Tax  Reform 
Act  of  1976  and  section  701(u)(12)  of  the 
Revenue  Act  of  1978  (92  Stat.  2918) 

Under  the  amendments  to  §  1.99.5-4. 
paragraph  (a)  (which  states  the  purpose 
of  section  995(c)  in  general  terms)  is 
deleted  because  it  is  unnecessary,  no 
substantive  change  is  intended  by  this 
deletion.  Section  1.993-3(e)  reflects  the 
change  made  by  section  202(c)(2)  uf  the 
Trade  Agreements  Act  of  1979  (93  Stat. 
202)  and  section  1.993-3(h)  reflects  the 
changes  made  by  section  22(c)  of  the 
Export  Administration  Act  of  19"9  (93 
Stat.  535). 

The  other  amendments  .made  b>  this 
Treasury  decision  consist  of  technical 
corrections  and  conforming 
amendments  These  include  the 
following:  (1)  Paragraph  (1)  of  §  1.903-1 
IS  revised  to  eliminate  the  requirement 
that  a  DISC  must  define  its  relationship 
with  a  related  supplier  in  a  written 
supplier's  agreement  in  order  to  use  the 
inter-company  pricing  rules  of  section 
994(a)  (1)  or  (2):  (2)  paragraphs  (h)  and 
(i)  of  §  1.993-2  are  revised  to  eliminate 
the  limitation  on  the  extent  to  which 
Export-Import  Bank  obligations  and 
financing  obligations  can  qualify  as 
qualified  export  assets,  and  (3) 
paragraph  (a)(5)  of  §  1.993-3  (pertaining 
to  the  sale  or  lease  of  property  to  a 
Western  Hemisphere  Trade 
Corporation)  is  deleted. 

Drafting  Information 

The  principal  author  of  these  final 
regulations  is  Herman  B.  Bouma  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel.  Internal 
Revenue  Service  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

Regulator^'  Flexibility  Act  and  Executive 
Order  12291 

These  regulations  arc  not  sub)ect  to 
the  Regulatory  Flexibility  Act  because 
the  notice  of  proposed  rulemaking  upon 
which  these  final  regulations  are  based 
was  publishpd  prior  to  januar\  1,  1981 
The  Comimissioner  has  determined  that 
these  final  regulations  are  not  major 
regulations  as  defined  in  Executive 
Order  12291  and  therefore  a  regulatory 
impart  analysis  is  not  required. 
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List  of  Subjects  in  26  CFR  1.861-1 
tlirougli  1.997-1 

Income  taxes,  Aliens,  Exports,  DISC, 
Foreign  investments  in  U.S..  Foreign  tax 
credit,  Sources  of  income.  United  States 
investments  abroad. 

PART  1-{  AMENDED] 

Adoption  of  Amendments  to  the 
Regulations 

The  following  amendments  to  26  CFR 
Part  1  are  hereby  adopted: 

Paragraph  1.  Paragraph  (a)(5)  of 
§  1.861-3  is  amended  by  revising 
subdivisions  (i)(o),  (iii),  (v)(i)  and 
examples  (1),  paragraph  (a),  (2),  and  (3) 
(a)  and  (e)  to  read  as  follows: 

§1.861-3    CXvidends. 

(a)  General.  '  '   ' 
■     (5)  Certain  dividends  from  a  DISC  or 
former  DISC— {\]  General  rule.  '   '  ' 

[a]  Is  deemed  paid  by  a  DISC,  for 
taxable  years  beginning  before  January 
1. 1976,  under  section  995(b)(1)(D)  as  m 
effect  for  taxable  years  begmning  before 
January  1, 1976,  and  for  taxable  years 
beginning  after  December  31, 1975. 
under  section  995(b)(1)  (D),  (E).  and  (F) 
to  the  extent  provided  in  subdivision 
(iii)  of  this  subparagraph  or 
***** 

(iii)  Determination  of  source  of 
income  for  deemed  distributions,  for 
taxable  years  beginning  before  January 
1.  1976.  under  section  995(b)(llfDj  as  in 
effect  for  taxable  years  beginning  before 
January  1,  1976.  and  for  taxable  years 
beginning  after  December  31,  1975. 
unchsr  section  995(b)(1)  (DJ  (E).  and  (Fj. 

[a]  If  for  its  taxable  year  a  DISC  does 
not  have  any  nonqualified  export 
taxable  income,  then  for  such  year  the 
entire  amount  treated,  for  taxable  years 
beginning  before  January  1.  1976,  under 
section  995(b)(1)(D)  as  in  effect  for 
taxable  years  begirming  before  January 
1.  1976,  and  for  taxable  years  beginning 
after  December  31, 1975,  under  section 
995(b)(l]  (D),  (E),  and  (F)  as  a  deemed 
distribution  taxable  as  a  dividend  will 
be  treated  as  gross  income  from  sources 
without  the  United  States. 

(b)  If  for  its  taxable  year  a  DISC  has 
any  nonqualified  export  taxable  income, 
then  for  such  year  the  portion  of  the 
amount  treated,  for  taxable  years 
beginning  before  January  1,  1976.  under 
section  995(b)(1)(D)  as  in  effect  for 
taxable  years  beginning  before  January 
1.  1976,  and  for  taxable  years  beginning 
after  December  31, 1975,  under  section 
995(b)(1)  (D),  (E),  and  (F)  as  a  deemed 
distribution  taxable  as  a  dividend  that 
will  be  treated  as  income  from  sources 
within  the  United  States  shall  be  equal 
to  the  amount  of  such  nonqualified 

r 


export  taxable  income  multiplied  by  the 
following  fraction.  The  numerator  of  the 
fraction  is  the  sum  of  the  amounts 
treated,  for  taxable  years  beginning 
bpfore  January  1.  1976,  under  section 
!495(b)(l)(D)  as  in  effect  for  taxable 
years  beginning  before  January  1,  1976, 
and  for  taxable  years  beginning  after 
December  31,  1975,  under  section 
995(bi(l)  (D),  (E),  and  (F)  as  deemed 
distributions  taxable  as  dividends.  The 
denominator  of  the  fraction  is  the 
taxable  income  of  the  DISC  for  the 
taxable  year,  reduced  by  the  amounts 
treated  under  section  995(b)(1)  (A),  (B). 
and  (C)  as  deemed  distributions  taxable 
as  dividends.  However,  in  no  event  shall 
the  numerator  exceed  the  denominator. 
The  remainder  of  such  dividend  will  be 
treated  as  gross  income  from  sources 
without  the  United  States. 
•         *         *         ■         » 

(v)  Special  rules.  '   '  * 
[b]  The  portion  of  any  deemed 
distribution  taxable  as  a  dividend,  for 
taxable  years  beginning  before  January 
1.  1976.  under  section  995(b)(1)(D)  as  in 
effect  for  taxable  years  beginning  before 
January  1,  1976.  and  for  taxable  years 
beginning  after  December  31.  1975. 
under  section  995(b)(1)(D),  (E),  and  (F)  or 
amount  under  §  1.9g6-3(b)(3)  (i)  through 
(iv)  that  is  treated  as  gross  income  from 
sources  within  the  United  States  during 
the  taxable  \ear  shall  be  considered  to 
reduce  the  amount  of  nonqualified 
export  taxable  income  as  of  the  close  of 
such  year. 

[\i\]  Illustrations.  '   '  ' 

Example  (1).  (a)  Y  is  a  corporation  which 
uses  the  calendar  year  as  its  taxable  year 
and  which  elects  to  be  treated  as  a  DISC 
beginning  with  1972.  X  is  its  sole  shareholder. 
In  1973.  Y  has  S18.1XX)  of  taxable  income  from 
qualified  export  receipts  (none  of  which  are 
interest  and  gains  described  in  section 
9951bHl)(A).  (Bl.  and  |C1)  and  $1,000  of 
nonqualified  export  taxable  income.  Under 
these  facts.  X  is  deemed  to  have  received  a 
distribution  under  section  995(b)(1)(D)  as  in 
effect  for  taxable  years  beginning  before 
January  1.  19-6.  of  $9,500,  i.e..  $19,000  X  )i.  X 
13  treated  under  subdivision  (iii)[fc)  of  this 
subparagraph  as  having  $500,  i.e..  $1,000  X 
S9,500/$19  000.  from  sources  within  the 
L'nited  States  and  $9,000  from  sources 
without  the  United  States. 
***** 

Example  (2).  The  facts  are  the  same  as  in 
example  (1)  except  that  in  1973,  in  addition  to 
the  taxable  income  described  in  such 
example.  Y  has  $450  of  taxable  income  from 
gross  mterf-st  from  producer's  loans 
df'scribed  in  section  995(b)(1)(A),  Under  these 
f^t  ts,  the  deemed  distribution  of  $450  under 
section  995(b)(1)(A)  is  treated  in  full  under 
subdivision  (i)  of  this  subparagraph  as  gross 
income  from  sources  within  the  United 
States,  The  deemed  distribution  under 
section  995(b)(l)lU)  as  in  effect  for  taxable 
years  beginning  before  January  1,  1976,  of 


$9,500  will  be  treated  in  the  same  manner  as 
in  example  (1),  i.e..  $1,000  X  $9.500/{$19,45O- 
$450), 

Example  (3).  (a)  The  facts  are  the  same  as 
in  example  (1)  except  that  in  1973,  in  addition 
to  the  distribution  described  in  such  example, 
Y  makes  a  deemed  distribution  taxable  as  a 
dividend  to  $100  under  section  995(b)(1)(G) 
(relating  to  foreign  investment  attributable  to 
producer's  loans)  and  actual  distributions  of 
all  of  its  previously  taxed  income  and  of 
$2,000  taxable  as  a  dividend  which  reduces 
accumulated  DISC  income  (as  defined  in 
subdivision  [\\)[b]  of  this  subparagraph). 
Under  5  1  996-3(b)(3),  accumulated  DISC 
income  is  first  reduced  by  the  deemed 
distribution  of  $100  and  then  by  the  actual 
distribution  taxable  as  a  dividend  of  $2,000. 
As  indicated  in  example  (1),  for  1972  Y  did 
not  have  any  nonqualified  export  taxable 
income.  Assume  that  Y  had  accumulated 
DISC  income  of  $12,000  at  the  end  of  1973. 
$500  of  which  under  example  (1)  is 
attributable  to  nonqualified  export  taxable 
income. 
***** 

(e)  The  sum  of  the  amounts  deemed  and 
actually  distributed  as  dividends  for  1973  that 
are  treated  as  gross  income  from  sources 
within  the  United  States  is  fis  follows: 


Amount 

of 

dividend 

Total 

from 

dividend 

sources 

.* 

within  tne 
United 
States 

Deemed     distnbutjpn     undef 

sec 

995(b)(il(DI  as  in  effect  fof 

tax- 

able  years  beginning  befofe 

Jan 

1     1976         

$9  500 

S5IX>tV) 

Deemed     distribution     undef 

sec 

995*bU11(Gl        

too 

i  1  7 

Actual   distnbution  ttial  reduces 

ac- 

cumulated  DISC  income 



2.000 

83  33 

Totals 

11.600 

587.50 

1  bus.  pursuant  to  subdivision  |v)(i)  of  this 
subparagraph,  at  the  beginning  of  1974  Y  has 
$412.50.  I.e..  Si ,000 — $587.50,  of  nonqualified 
export  taxable  income. 

***** 

Par.  2.  Paragraph  (b)(5)  of  §  1.991-1  is 

revised  to  read  as  follows: 

§  1.991-1    Taxation  of  a  domestic 
international  sales  corporation. 

***** 

(b)  Determination  of  taxable  income. 

♦      »      ♦ 

(5)  Transition  rule  for  beginning  of 
first  taxable  year  of  certain 
corporations.  If  a  corporation  organized 
before  January  1,  1972,  neither  acquires 
assets  (other  than  cash  or  other  property 
acquired  as  consideration  for  the 
issuance  of  stock)  nor  begins  doing 
business  prior  to  January  1,  1972,  the 
first  taxable  year  of  such  corporation  is 
deemed  to  begin  at  the  time  such 
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corporation  acquires  any  asset  (other 
than  cash  or  other  property  acquired  as 
consideration  for  the  issuance  of  stock) 
or  begins  doing  business,  whichever  is 
earlier:  Provided.  That  such  corporation 
is  a  DISC  for  such  first  taxable  year.  For 
purposes  of  §  1.6012-2(a),  such 
corporation  is  treated  as  not  coming  into 
existence  until  the  beginning  of  such 
first  taxable  year. 

*  *  *  # 

Par.  3.  Paragraph  (b)(2J(ii)  of  §  1.992-3 
is  revised  to  read  as  follows: 

§  1.992-3    Deficiency  distributions  to  meet 
qualification  requirements. 

■*         *         *         * 

(b)  Amount  of  deficiency 
J.'slribution.  *   *    * 

(2)  Computation  of  deficiency 
distribution  to  meet  95  percent  of  gross 
receipts  test.  '    '    ' 

fii)  Example.  The  provisions  of  this 
subparagraph  may  be  illustrated  by  the 
following  example: 

E\jnw!r.  {n]  X  and  Y  are  calendar  year 
lci>  payers.  X,  a  dumRsUc  mariufacluring 
company,  owns  all  the  stock  of  Y  vvh.ch 
seeks  to  qualify  as  a  DISC  for  197.3.  During 
1973.  X  manufactures  a  machine  which  is 
eligible  lo  be  export  property  as  defined  in 
S  1.993-3.  Y  is  made  a  commission  agent  with 
respect  to  exporting  such  machine, 
[hrreafter.  during  1973  Y  is  considered  to 
n-reive  gross  receipts  of  Sl(X).0O0.  as 
determined  under  section  993(f)  attributable 
!o  X's  sale  of  the  machine  in  a  manner  which 
i;auses  the  gross  receipts  to  he  excluded 
ipceipis  pursuant  to  section  993  la)(2)  and. 
therefore,  not  qualified  export  receipts.  Y's 
total  gross  receipts  for  1973  and  Si  million  of 
which  S900.000  [i.e..  90  percent)  are  qualified 
export  receipts.  Therefore.  Y  does  not  satisfy 
the  95  percent  of  gross  receipts  test  for  1973 
because  less  than  95  percent  of  its  gross 
receipts  are  qualified  exports  receipts.  Y  has 
S9.000  of  expenses  properly  apportioned  or 
allocated  to  its  gross  income  from  such  sale 
and  Si. 000  of  other  expenses  which  cannot 
definitely  be  allocated  to  some  item  or  i:iass 
of  gross  income,  determined  in  a  manner 
.onsistent  with  the  rules  set  forth  in  !?  1.861- 
H,  In  order  to  satisfy  the  95  percent  of  gross 
receipts  test  for  1973,  if  the  commission  due 
from  X  to  Y  were  $15,000,  Y  must  make  a 
deflc:iency  distribution  of  $6,000  computed  as 
follows: 


>  3  L  ommissfon  tgross  'ncome)  from  me  '^ar.sac- 
tton        . 

Less  >  s  expenses  aoporlKyied  en  ailcxiatod  to  its 
gross  income  from  the  transaction 

RiQuifed  deficiency  distntxjtran  by  reason  ol 
SIOOOOO  of  gross  receipts  wliicn  are  not  Quali- 
led  export 'ecetpts 


SiS'OOO 
9000 


6000 


[.')}  If  the  commission  due  from  X  to  Y'  v\ere 
S9.400.  resulting  in  a  net  loss  of  $600  lo  Y 
!!S9.400  to  $10,000),  Y  must  make  a  deficiency 
iisfribution  of  $400  computed  as  follows: 


Less:  V's  expenses  apportioned  or  allocated  lo  its 
gross  income  trom  Itie  transaction  9  aoc 

Required  deficiency  disJnbulion  by  reason  of 
$100,000  ol  gross  receipts  wtiich  are  r>ot  quaii 
tied  export  receipts „ „ 400 


commissions  tQross  irxxxne)  from  the  transac- 


S9  400 


[c]  If  the  commission  due  from  X  to  Y  were 
S8.500,  Y  would  not  be  required  to  make  a 
deficiency  distribution  since,  under  this 
subparagraph,  there  would  be  no  taxable 
income  attributable  to  gross  receipts  from  the 
sale. 

Par.  4.  Section  1.993-1  is  amended  by 
revising  paragraphs  fb),  (h)(7)(iii), 
(i)(l)(iii),  and  (1]  to  read  as  follows: 

§  1.993-1     Definition  of  qualified  export 
receipts. 

(b)  Scics  of  e\ pari  pmpertv  Qualified 
export  receipts  of  a  DIPC  im.lude  gross 
receipts  from  the  sale  of  export  property 
by  such  DISC,  or  by  any  principal  for 
whom  such  DISC  acts  as  a  commission 
agent  (whether  or  not  Such  principal  is  a 
related  supplier],  pursuant  to  the  teims 
of  a  contrnct  entered  into  with  a 
purchaser  by  such  DISC  or  by  such 
principal  at  any  time  or  by  any  other 
person  and  assij^ned  to  such  DISC  or 
such  principal  at  any  time  prior  to  the 
shipment  of  such  property  to  the 
purchaser.  Any  agreement,  oral  or 
written.  whit:h  constitutes  a  contract  at 
law.  satisfies  the  contractual 
requirement  of  this  paragraph.  Gross 
receipts  from  the  sale  of  export 
property,  whenever  received,  do  not 
constitute  qualified  export  receipts 
unless  the  .seller  (or  the  corporation 
acting  as  commission  agent  for  the 
seller)  is  a  DISC  at  the  time  of  the 
shipment  of  such  property  to  the 
purchaser. 

For  example,  if  a  corporation  which 
sells  export  property  under  the 
installment  method  is  not  a  DISC  for  the 
trixable  year  in  which  the  property  is 
shipped  to  the  purchaser,  gross  receipts 
from  such  sale  do  not  constitute 
qualified  export  receipts  for  any  taxable 
year  of  the  corporation 

(h)  Engineering  and  architectural 

services.    '    '   * 

(7)  Definition  of  "furnished  by  such 
DISC".    *   *   * 

(iii)  By  another  person  (whether  or  not 
a  United  States  person)  pursuant  to  a 
contract  for  the  furnishing  of  such 
services  entered  into  at  any  time  prior  to 
the  furnishing  of  such  services  pro\;ded 
that  the  DISC  acts  as  commission  agent 
with  respect  to  such  services. 

(i)  Managerial  services — (1)  In 
general.    *   *   ♦ 

(iii)  By  another  person  (whether  or  not 
a  United  States  person)  pursuant  to  a 


contract  for  (he  furnishing  of  such 
services  entered  into  at  any  time  pnor  to 
the  furnishing  of  such  ser\-ices  provided 
that  the  DISC  acts  as  commission  .iijent 
with  respect  to  such  services. 

(!)  DISC'S  entitlement  to  income — (1) 
.Application  of  section  99-i.  A 
corporation  which  meets  the 
requirements  of  §  1.992-l(a)  to  be 
treated  as  a  DISC  for  a  taxable  year  is 
entitled  to  income,  and  the 
intercompany  pricing  rules  of  section 
994(al(l)  or  (2)  apply,  in  the  case  of  any 
transactions  described  in  §  1.994-](b) 
between  such  DISC  and  its  related 
supplier  (as  defined  in  §  1.9f)4-l (a)(3)). 
For  purposes  of  this  subparagraph,  such 
DISC  need  not  have  employees  or 
tperform  any  specific  function. 

(2)  Other  transactions.  In  the  case  of  a 
transaction  to  which  the  provisions  of 
subparagraph  (1)  of  this  paragraph  do 
not  apply  but  from  which  a  DISC  derives 
gross  receipts,  the  income  to  which  the 
DISC  is  entitled  as  a  result  of  the 
transaction  is  determined  pursuant  to 
the  terms  of  the  contract  for  such 
transaction  and.  if  applicable,  section 
482  and  the  regulations  thereunder. 

(3)  Examples.  The  provisions  of  this 
paragraph  may  be  illustrated  by  the 
following  examples: 

E\an-iple  (1).  P  Corporation  forms  S 
Corporation  as  a  wholly-owned  subsidiary.  S 
qualifies  as  a  DISC  for  its  taxable  year.  S  has 
no  employees  on  its  payroll.  S  is  granted  a 
franchise  with  respect  to  specified  exfwrts  of 
P.  P  will  sell  such  exports  to  S  for  resale  by  S. 
Such  exports  are  of  a  type  which  produce 
qualified  export  receipts  as  defined  in 
paragraph  (b)  of  this  section.  P's  sales  force 
will  solicit  orders  in  the  name  of  S  using  S's 
order  forms.  S  places  orders  with  P  only 
when  S  itself  has  received  orders.  No 
inventory  is  maintained  by  S.  P  makes 
shipments  directly  to  customers  of  S. 
Employees  of  P  will  act  for  S  and  billings  and 
collections  will  be  handled  by  P  in  the  name 
of  S.  Under  these  facts,  the  income  derived 
by  S  for  such  taxable  year  from  the  purchase 
and  resale  of  the  specified  export  is  treated 
for  Federal  income  tax  purposes  as  the 
income  of  S.  and  the  amount  of  income 
allocable  to  S  will  be  determined  under 
section  994  of  the  Code. 

Example  (2).  P  Corporation  forms  S 
Corporatif^i  as  a  wholly-owned  subsidiary.  S 
qualifies  as  a  DISC  for  its  taxable  year.  S  has 
no  employees  on  its  payroll.  S  is  granted  a 
sales  franchise  with  respect  to  specified 
expiirts  of  P  and  will  receive  commissions 
with  respect  lo  such  exports.  Such  exports 
are  of  a  type  which  will  produce  gross 
receipts  for  S  which  are  qualified  export 
receipts  as  defined  in  paragraph  |b)  of  this 
section.  P's  sales  force  will  solicit  orders  in 
the  name  of  P  Billin^iS  and  cullections  Are 
handled  directly  by  P  IJndrr  ihese  facts,  the 
commissions  paid  to  S  for  such  taxable  year 
with  respect  to  the  specified  exports  shall  be 
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treated  for  Federal  income  tax  purposes  as 
the  income  of  S,  and  the  amount  of  income 
allocable  to  S  is  determined  under  section  994 
of  the  Code. 

Par.  5.  Section  1.993-2  is  amended  by    - 
revising  paragraphs  (hj  and  (i)  to  read  as 
follows: 


§  1.993-2 


Definition  of  qualified  export 


(h)  Export-Import  Bank  obligations. 
For  purposes  of  this  section,  the  term 
"Export-Import  Bank  obligations"  means 
obligations  issued,  guaranteed,  insured, 
or  reinsured  (in  whole  or  in  part)  by  the 
Export-Import  Bank  of  the  United  States 
or  by  the  Foreign  Credit  Insurance 
Association,  but  only  if  such  obligations 
are  acquired  by  the  DISC — 

(1)  From  the  Export-Import  Bank  of 
the  United  States, 

(2)  From  the  Foreign  Credit  Insurance 
Association,  or 

(3)  From  the  person  selling  or 
purchasing  the  goods  or  services  by 
reason  of  which  such  obligations  arose, 
or  from  any  corporation  which  is  a 
member  of  the  same  controlled  group  (as 
defined  in  §  1.993-l(k))  as  such  person. 
For  purposes  of  this  paragraph, 
obligations  issued  by  a  person  described 
in  subparagraphs  (1),  (2),  and  (3)  of  this 
paragraph  are  treated  as  acquired  from 
such  person  by  the  DISC  if  acquired 
from  any  person  not  more  than  90  days 
after  the  date  of  original  issue  (as 
defined  in  §  1.1232-3(b)(3)).  Examples  of 
specific  types  of  Export-Import  Bank 
obligations  include  debentures  issued  by 
such  bank  and  certificates  of  loan 
participation. 

(i)  Financing  obligations.  For  purposes 
of  this  section,  financing  obligations  are 
obligations  (held  by  a  DISC)  of  a 
domestic  corporation  organized  solely 
for  the  purpose  of  financmg  sales  of 
export  property  pursuant  to  an 
agreement  with  the  Export-Import  Bank 
of  the  United  States  under  which  such 
corporation  makes  export  loans 
guaranteed  by  such  Bank. 

«      «      *      •      • 

Par.  6.  Section  1.993-3  is  amended  by 

revising  paragraphs  (a).  (el(4)(i). 
{n(2)(iv).  (h)(1),  (hj(2)(ivl,  the 
introductory  portion  of  (h)(3)(i|.  and 
(h)(3)(ii)  to  read  as  follows; 

§  1.993-3    Definition  of  export  property. 

(a)  General  rule.  Under  section  993((;). 
except  as  otherwi.se  provided  with 
respect  to  excluded  property  in 
paragraph  (f)  of  this  section  and  with 
respect  to  certain  short  supply  property 
in  paragraph  (i)  of  this  section,  export 
property  is  property  in  the  hands  of  any 
person  (whether  or  not  a  DISC) — 


(1)  Manufactured,  produced,  grown,  or 
extracted  in  the  United  States  by  any 
person  or  persons  other  than  a  DISC 
(see  paragraph  (c)  of  this  section), 

(2)  Held  primarily  for  sale  or  lease  in 
the  ordinary  course  of  a  trade  or 
business  to  any  person  for  direct  use, 
consumption,  or  disposition  outside  the 
United  States  (see  paragraph  (d)  of  this 
section), 

(3)  Not  more  than  50  percent  of  the 
fair  market  value  of  which  is 
attributable  to  articles  imported  into  the 
United  States  (see  paragraph  (e)  of  this 
section),  and 

(4)  Which  is  not  sold  or  leased  by  a 
DISC,  or  with  a  DISC  as  commission 
agent,  to  another  DISC  which  is  a 
member  of  the  same  controlled  group  (as 
defined  in  §  1.993-l(k))  as  the  DISC. 

[b)  Ser\-icps.   '   '   * 

•  ♦         »         •         • 

[e]  Foreign  content  of  property.  *  *  * 
(4)  Computation  of  foreign  content — 
(!)  Valuation.  For  purposes  of  applying 
the  50  percent  test  described  in 
paragraph  (1)  of  this  paragraph,  it  is 
necessary  to  determine  the  fair  market 
value  of  all  articles  which  constitute 
foreign  content  of  the  property  being 
tested  to  determine  if  it  is  export 
property  The  fair  market  value  of  such 
imported  articles  is  determined  as  of  the 
time  such  articles  are  imported  into  the 
United  States.  With  respect  to  articles 
imported  into  the  United  States  before 
|u!y  1.  1980.  the  fair  market  value  of 
such  articles  is  their  appraised  value  as 
determined  under  section  402  or  402a  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1401a  or 
1402)  in  connection  with  their 
importation  With  respect  to  articles 
imported  into  the  L'niteri  States  on  or 
after  July  1.  1980,  the  fair  market  value 
of  such  articles  is  their  appraised  value 
as  determined  under  section  402  of  the 
Tariff  Act  of  19.W  (19  US  C.  1401a)  in 
connection  wth  their  importation.  The 
appraised  value  of  such  articles  is  the 
full  dutiable  value  of  such  articles, 
determined,  however,  without  regard  to 
any  special  provision  in  the  United 
States  tariff  laws  v\  hich  would  result  in 
a  lower  dutiable  value.  Thus,  an  article 
which  is  imported  into  the  United  States 
is  treated  as  entirely  imported  even  if  all 
or  a  portion  of  such  article  was 
originally  manufactured,  produced. 
grown,  or  extracted  in  the  United  States. 

•  •         •         «         * 

[^  Excluded  property.    '    '    ' 
(2)  Property  leased  to  member  of 
controlled gruup.    '    '    ' 

(iv)  Certain  copyng.bts.  Wiih  repect  to 
a  copyright  which  is  not  excluded  by 
subparagraph  (3)  of  this  paragraph  from 
being  export  property,  the  ultimate  use 
of  such  property  is  the  sale  or  exhibition 


of  such  property  to  the  general  public. 
Thus,  if  A.  a  DISC  for  the  taxable  year, 
leases  recording  tapes  to  B,  a  foreign 
corporation  which  is  a  member  of  the 
same  controlled  group  as  A,  and  if  B 
makes  records  from  the  recording  tape 
and  sells  the  records  to  C,  another 
foreign  corporation,  which  is  not  a 
member  of  the  same  controlled  group, 
for  sale  by  C  to  the  general  public,  the 
recording  tape  is  not  disqualified  under 
this  subparagraph  from  being  export 
property,  notwithstanding  the  leasing  of 
the  recording  tape  by  A  to  a  member  of 
the  same  controlled  group,  since  the 
ultimate  use  of  the  tape  is  the  sale  of  the 
records  [i.e.,  property  produced  from  the 
recording  tape). 
***** 

(h)  Export  controlled  products — (1)  In 
general.  An  export  controlled  product  is 
not  export  property.  A  product  or 
commodity  may  be  an  export  controlled 
product  at  one  time  but  not  an  export 
controlled  product  at  another  time.  For 
purposes  of  this  paragraph,  a  product  or 
commodity  is  an  "export  controlled 
product"  at  a  particular  time  if  at  that 
lime  the  export  of  such  product  or 
commodity  is  prohibited  or  curtailed 
under  section  4(b)  of  the  Export 
Administration  Act  of  1969  or  section 
7(a)  of  the  Export  Administration  Act  of 
1979,  to  effectuate  the  policy  relating  to  . 
the  protection  of  the  domestic  economy 
set  forth  in  such  Acts  (paragraph  (2)(A) 
of  section  3  of  the  Export  Administration 
Act  of  1969  and  paragraph  (2)(C)  of 
section  3  of  the  Export  Administration 
Act  of  1979).  Such  policy  is  to  use  export 
controls  to  the  extent  necessary  "to 
protect  the  domestic  economy  from  the 
excessive  drain  of  scarce  materials  and 
to  reduce  the  serious  inflationary  impact 
of  foreign  demand." 

(2)  Products  considered  export 
controlled  products.  *   '   ' 

(iv)  Expiration  of  Export 
Administration  Act.  An  initial  control 
date  and  a  final  control  date  cannot 
occur  after  the  expiration  date  of  the 
Export  Administration  Act  under  the 
authority  of  which  the  short  supply 
export  controls  were  issued. 

(3)  Effective  dotes— [i]  Products 
controlled  on  March  19.  1975.  Except  as 
provided  in  paragraph  (g)(6)  of  this 
section,  if  a  product  or  commodity  was 
subject  to  short  supply  export  controls 
on  March  19,  1975,  this  paragraph 
applies — 

•         *         •         .         * 

(ii)  Products  first  controlled  after 
March  19.  1975.  If  a  product  or 
commodity  becomes  subject  to  short 
supply  export  controls  after  March  19, 
1975.  this  paragraph  applies  to  sales. 


UMI 
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exchanges,  other  dispositions,  or  leases 
of  such  product  or  commodity  made  on 
or  after  the  initial  control  date  of  such 
product  or  commodity,  and  to  owning 
such  product  or  commodity  on  or  after 
such  date. 
*         *         *         *         • 

Par.  7.  Section  1,993-4  is  amended  by 
revising  paragraphs  (a)(2)(vi).  (a)(5),  and 
paragraph  {b)(3)(i)  to  read  as  follows: 

§  1.993-4    Definition  of  producer's  loans. 

(a)  General  rule.  '   '   ' 

[2]  Application  of  this  section.  *  *  * 
(vi)  Events  subsequent  to  time  loan  is 
made.  The  determination  as  to  whether 
a  loan  qualifies  as  a  producer's  loan  is 
made  on  the  basis  of  the  relevant  facts 
taken  into  account  for  purposes  of 
determining  whether  the  loan  was  a 
producer's  loan  when  made.  Thus,  for 
example,  if  the  accumulated  DISC 
income  of  the  lender  is  later  reduced 
below  the  unpaid  balance  of  ail 
producer's  loans  previously  made  by  the 
DISC,  such  subsequent  decrease  in  the 
amount  of  accumulated  DISC  income 
will  not  result  in  later  disqualification  of 
such  loan  (or  part  thereof)  as  a 
producer's  loan.  Similarly,  if  a  loan  (or 
part  of  a  loan)  does  not  qualify  as  a 
producer's  loan  because  of  an 
insufficient  amount  of  accumulated 
DISC  income  at  the  time  the  loan  is 
made,  a  subsequent  increase  in  the 
amount  of  accumulated  DISC  income 
will  not  result  in  later  qualification  of 
such  loan  (or  part  thereof)  a<i  a 
producer's  loan.  As  a  further  example, 
for  purposes  of  applying  the  borrower's 
export  related  assets  limitation 
described  in  paragraph  (b)  of  this 
section,  a  loan  which  qualifies  aS  a 
producer's  loan  when  made  will  not 
later  be  disqualified  if  property,  the 
gross  receipts  from  the  sale  or  lease  of 
which  were  includible  in  the  numerator 
of  the  fraction  described  in  paragraph 
(b)(3)(i)  of  this  section  at  the  time  of  sale 
or  lease  by  the  borrower,  is  later 
characterized  as  excluded  property  (as 
defined  in  §  l,993-3(f)). 
***** 

(5)  Borrower's  trade  or  business.  A 
loan  is  a  producer's  loan  only  if  the  loan 
is  made  to  a  person  engaged  in  the 
United  States  in  the  manufacture, 
production,  growth,  or  extraction  (within 
the  meaning  of  §  1.993-3(c))  of  export 
property  determined  without  regard  to 
§  1.993-3(f)(l)  (iii)  and  (iv).  The 
borrower  may  also  be  engaged  in  other 
trades  or  businesses  and  the  loan  need 
not  be  traceable  to  specific  investments 
in  export  property. 

(b)  Borrower's  export  related  assets 
limitation.  *   *   * 


(3)  Fraction  referred  to  in 
subparagraph  (1)  of  this  paragraph — (i) 
Numerator  of  fraction.  The  numerator  of 
the  fraction  set  forth  in  this 
subparagraph  is  the  sum  of  the 
borrower's  gross  receipts  for  each  of  its 
3  taxable  years  immediately  preceding 
the  taxable  year  in  which  the  loan  is 
made  (but  not  including  any  taxable 
year  beginning  before  January  1.  1972) 
from  the  sale  or  lease  of  export  property 
(determined  without  regard  to  §  1.993- 
3(f)(1)  (lii)  and  (iv))  which  is 
manufactured,  produced,  grown,  or 
extracted  (within  the  meaning  of 
§  1.993 — 3(c))  by  the  borrower  whether 
or  not  sold  or  leased  directly  or  through 
a  related  domestic  person 
(notwithstanding  §  1  99.3-3(a)(4)  and 
(f)(2)).  For  purposes  of  the  preceding 
sentence,  with  respect  to  a  sale  or  lease 
to  a  related  DISC  in  which  the  transfer 
price  is  determined  under  section  9y4(a) 
(1)  or  (2),  the  rules  under  §  1.994-l(c)(5) 
(relating  to  incomplete  transactions) 
shall  be  applied,  and  with  respect  to  all 
other  sales  and  leases  the  rules  under 
§  1.994-1  (c)(5)  other  than  subdivision 
(i)(c/]  thereof  shall  be  apphed. 
***** 

Par.  8.  Paragraph  (a)(2)  of  §  1.994-1  is 
re  titled  and  revised  to  read  as  follows: 

§  1.994-1     Inter-company  pricing  rules  for 
DISC'S. 

(a)  In  general.  •  '  ' 

(2)  Performance  of  substantial 
economic  functions.  The  application  of 
section  9941a)(lj  or  (2)  does  not  depend 
on  the  extent  to  which  the  DISC 
performs  substantial  economic  functions 
(except  with  respect  to  export  promotion 
expenses).  See  paragraph  (1)  of  §  1.993-1. 


§1.995-3    [Amended) 

Par.  9.  Paragraph  (ej  uf  §  1.995-3  is 
amended  by  striking  out  "995(b)(1)(E)" 
and  inserting  in  lieu  thereof 
"995(b)n)!G)". 

Par.  10.  Section  1.995-4  is  amended  by 
revising  paragraphs  (a),  (b),  (c),  (d), 
(e)(1),  and  (e)(3)(iii)  to  read  as  follows: 

§  1.995-4    Gain  on  disposition  of  stocic  in  a 
DISC. 

(a)  Disposition  in  which  gain  is 
recognized — (1)  In  general.  If  a 
shareholder  disposes,  or  is  treated  as 
disposing,  of  stock  in  a  DISC,  or  formisr 
DISC,  then  any  gain  recognized  on  such 
disposition  shall  be  included  in  the 
shareholder's  gross  income  as  a 
dividend,  notwithstanding  any  other 
provision  of  the  Code,  to  the  extent  of 
the  accumulated  DISC  income  amount 
(described  in  paragraph  (d)  of  this 
section).  To  the  extent  the  recognized 
gain  exceeds  the  accumulated  DISC 


income  amount  it  is  taxable  flBgfip 
from  the  sale  or  exchange  of  the  s6fek. 

(2)  Nonapplication  of  subparagraph 
(Ij.  The  provisions  of  subparagraph  (1) 
of  this  paragraph  do  not  apply  (i)  to  the 
extent  gain  is  not  recognized  (such  as, 
for  example,  in  the  case  of  a  gift  or  an 
exchange  of  stock  to  which  section  354 
applies]  and  (li)  to  the  amount  of  any 
recognized  gain  which  is  taxable  as  a 
dividend  (such  as.  for  example,  under 
section  301  or  356|a|12|)  or  as  gain  from 
the  sale  or  exchange  of  property  which 
is  not  a  capital  asset.  The  amount 
taxable  as  a  dividend  under  section  301 
or  356(a)(2)  is  subject  to  the  rules 
provided  in  §  1. 995-1  (c)  for  the 
treatment  of  actual  distributions  by  a 
DISC. 

(b)  Disposition  in  which  separate 
corporate  existence  of  DISC  is 
terminated — (1)  General.  If  stock  in  a 
corporation  that  is  a  DISC,  or  former       ^ 
DISC,  is  disposed  of  in  a  transaction  in 
which  its  separate  corporate  existence 
as  a  DISC,  or  former  DISC,  is 
terminated,  then,  notwithstanding  any 
other  provision  of  the  Code,  an  amount 
of  realized  gain  shall  be  recognized  and 
included  in  the  transferor's  gross  income 
as  a  dividend  The  realized  gain  shall  be 
recognized  to  the  extent  that  such  gain — 

(i)  Would  not  have  been  recognized 
but  for  the  provisions  of  this  paragraph, 
and 

(ii)  Does  not  exceed  the  accumulated 
DISC  income  amount  (described  in 
paragraph  (d)  of  this  section). 

(2)  Cessation  of  separate  corporate 
existence  as  a  DISC,  or  former  DISC. 
For  purposes  of  subparagraph  (1)  of  this 
paragraph,  separate  corporate  existence 
as  a  DISC,  or  former  DISC,  will  be 
treated  as  havmg  ceased  if.  as  a  result  of 
the  transaction,  there  is  no  separate 
entity  which  is  a  DISC  and  to  which  is 
carried  over  the  accumulated  DISC 
income  and  other  tax  attributes  of  the 
DISC,  or  former  DISC,  the  stock  of 
which  is  disposed  of  Thus,  for  example, 
if  stock  in  a  DISC,  or  former  DISC,  is 
exchanged  in  a  transaction  described  in 
section  381(a)  (relating  to  canyovers  in 
certain  corporate  acquisitions),  the  gain 
realized  on  the  transfer  of  such  stock 
will  not  be  recognized  under 
subparagraph  ( 1 )  of  this  paragraph  if  the 
assets  of  such  DISC,  or  former  DISC,  are 
acquired  by  a  corporation  which 
immediately  after  the  acquisition 
qualifies  as  a  DISC.  For  a  further 
example,  if  a  DISC,  or  former  DISC,  is 
liquidated  in  a  transaction  to  which 
section  332  (relating  to  complete 
liquidations  of  subsidiaries)  applies,  the 
transaction  will  be  subject  to 
subparagraph  (1)  of  this  paragraph  if  the 
basis  to  the  transferee  corporation  of  the 
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assets  R^oired  on  the  Uqukj^tion  is 
determined  under  section  334(b)(2)  (a»  in 
effect  prior  to  amendment  by  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982)  or  if  immediately  after  such 
liqaidation  the  transferee  of  such  assets 
does  not  qualify  as  a  DISC  However, 
separate  corporate  existence  as  a  DISC 
or  former  EMSC  will  not  be  treated  as 
having  ceased  in  the  case  of  a  mere 
change  in  place  of  organization, 
however  effected  See  S  1.996-7  for  ruJes 
for  the  carryover  of  the  divisions  of  a 
DISC'S  earnings  and  profits  to  one  or 
more  DISC'S. 

(c)  Disposition  to  which  section  311. 
336.  or  337  applies — (1)  In  general.  If. 
after  December  31. 1976.  a  shareholder 
distributes,  sells,  or  exchanges  stock  in 
a  DISC  or  former  DISC  in  a  transaction 
to  which  section  311.  336.  or  337  applies, 
then  an  amount  equal  to  the  excess  of 
the  fair  market  value  of  such  stock  over 
its  adjusted  basi^  in  the  hands  of  the 
shareholder  shall,  notwitlistanding  any 
other  provision  of  the  Code,  be  included 
in  gross  income  of  the  shareholder  as  a 
dividend  to  the  extent  of  the 
accumulated  DISC  income  amount 
(described  in  paragraph  [d)  of  this 
section). 

(2)  Nonapplication  of  subparagraph 
(1).  Subparagraph  (1)  shall  not  apply  if 
the  person  receiving  the  stock  in  the 
disposition  has  a  holding  period  for  the 
stock  which  includes  the  period  for 
which  the  stock  was  held  by  the 
shareholder  disposing  of  such  stock. 

(d)  Accumulated  DISC  income 
amount — (1)  General.  For  purposes  of 
this  section,  the  accumulated  DISC 
income  amount  is  the  accumulated  DISC 
income  of  the  DISC  or  former  DISC 
which  is  attributable  to  the  stock 
disposed  of  and  which  was  accumulated 
in  taxable  years  of  such  DISC  or  former 
DISC  during  the  period  or  periods  such 
stock  was  held  by  the  shareholder  who 
disposed  of  such  stock. 

(2)  Period  during  which  a  shareholder 
has  held  stock.  For  purposes  of  this 
section,  the  period  during  which  a 
shareholder  has  held  stock  includes  the 
period  he  is  considered  to  have  held  it 
by  reason  of  the  application  of  section 
1223  and,  if  his  basis  is  determined  in 
whole  or  in  part  under  the  provisions  of 
section  1014(d)  (relating  to  special  rule 
for  DISC  stock  acquired  from  decedent), 
the  holding  period  of  the  decedent.  Such 
holding  period  is  to  exclude  the  day  of 
acquisition  but  include  the  day  of 
disposition.  Thus,  for  example,  if  A 
purchases  stock  in  a  DISC  on  December 
31, 1972,  and  makes  a  gift  of  such  stock 
to  B  on  June  30, 1973,  then  on  December 
31. 1974.  B  will  be  treated  as  having  held 
the  stock  for  2  full  years.  If  the  basis  of 
the  stock  in  C's  hands  is  determined 


under  section  1014(d)  upon  a  transfer 
from  B's  estate  on  December  31, 1976.  by 
reason  of  B's  death  on  June  3a  1974. 
then  on  December  31. 1976.  C  will  be 
treated  as  having  held  the  stock  for  4 
full  years. 

(e)  Accumulated  DISC  income 
allocable  to  shareholder  under  section 
995(cH2) — (1)  In  general.  Under  this 
paragraph,  rules  are  prescribed  for 
purposes  of  paragraph  (d)  of  this  section 
as  to  the  manner  of  determining,  with 
respect  to  the  stock  of  a  DISC,  or  former 
DISC,  disposed  of.  the  amount  of 
accumulated  DISC  income  which  is 
attributable  to  such  stock  and  which 
was  accumulated  in  taxable  years  of  the 
corporation  during  the  period  or  periods 
the  stock  disposed  of  was  held  or 
treated  under  paragraph  (d)(2)  of  this 
section  as  held  by  the  transferor. 
Subparagraphs  (2).  (3).  and  (4)  of  this 
paragraph  set  forth  a  method  of 
computation  which  may  be  employed  to 
determine  such  amount.  Any  other 
method  may  he  employed  so  long  as  the 
result  obtained  would  be  the  same  as 
the  result  obtained  under  such  method. 
*         •         *         *         « 

[2]  Step  Z.  *   *   * 

(iii)  If  for  any  taxable  year  of  a  DISC. 
or  former  DISC  the  share  disposed  of 
was  not  held  (or  treated  under 
paragraph  (d)(2)  of  this  section  as  held) 
by  the  disposing  shareholder  for  the 
entire  year,  then  the  amount  of  increase 
(or  decrease)  in  accumulated  DISC 
income  attributable  to  such  share  for 
such  year  is  the  amount  determined  as  if 
he  held  the  share  until  the  end  of  such 
year  multiplied  by  a  fraction  the 
numerator  of  which  is  the  number  of 
days  in  the  taxable  year  on  which  the 
shareholder  held  (or  under  paragraph  (d) 
(2)  of  this  section  is  treated  as  having 
held)  such  share  and  the  denominator  of 
which  is  the  total  number  of  days  in  the 
taxable  year. 


§  1.995-5    [Amended] 

Par.  11.  Section  1.995-5  is  amended  by 
striking  out  ■'995(b)(1)(E)"  everywhere  it 
appears  in  paragraphs  (a)(1),  (a)(7),  and 
(d)(l)(i)  of  that  section  and  inserting  in 
lieu  thereof '995(b)(1)(G)". 

Par.  12.  Section  1.99&-1  is  amended  by 
revising  paragraph  (b)  and  adding  a  new 
example  to  paragraph  (e)  to  read  as 
follows: 

§  1 .996- 1     Rules  tor  actual  distributions 
and  certain  deemed  distributlona. 

***** 

(b)  Rules  for  qualifying  distributions 
and  deemed  distributions  under  section 
995(b)(1)(G) — (1)  In  general.  Except  as 
provided  in  subparagraph  (2),  any  actual 
distribution  to  meet  qualification 


requirements  made  pursuant  to  \  1,992-3 
and  any  deemed  distribution  pursuant  to 
S  l,995-2(aKS)  (relatjng  to  foreign 
investment  attributable  to  producer's 
loans)  which  is  made  out  of  earnings 
and  profits  shall  be  treated  as  made — 

(i)  First,  out  of  "accumulated  DISC 
income"  (as  defined  in  §  1.996-3(b))  to 
the  extent  thereof. 

(ii)  Second  out  of  "other  earnings  and 
profits"  (as  defined  in  §  1.996-3(d))  to 
the  extent  thereof,  and 

(iii)  Third,  out  of  "previously  taxed 
income"  (as  defined  in  §  1.996-3(c))  to 
the  extent  thereof. 

(2)  Special  rule.  For  taxable  years 
begiiming  after  December  31. 1975. 
paragraph  (b)(l]  of  this  section  shall 
apply  to  one-half  of  the  amount  of  an 
actual  distribution  made  pursuant  to 
§  1.992-3  to  satisfy  the  condition  of 
§  1.992-lfb)  (the  gross  receipts  test)  and 
paragraph  (a)  of  tliis  section  shall  apply 
to  the  remaining  one-half  of  such 
amount. 
•         *         *         «         * 

(e)  Examples.  *  *  * 

Example  (3).  Y  Corporation,  which  uses  the 
calendar  year  as  its  taxable  year,  elects  to  be 
treated  as  a  DISC  beginning  with  1972.  As  of 
the  end  of  1975,  Y  had  failed  to  meet  the  gross 
receipts  test  for  that  year.  In  1975  Y  had  $100 
of  taxable  income,  $80  of  which  was 
attributable  to  qualified  export  receipts  and 
$20  of  which  was  attributable  to  receipts  thai 
did  not  qualify  as  qualified  export  receipts. 
As  of  the  beginning  of  1976.  Y  had  S300  of 
accumulated  earnings  and  profits,  which 
consisted  of  $70  of  accumulated  DISC 
income.  $40  of  previously  taxed  income,  and 
$190  of  other  eamijigs  and  profits.  In  1976  Y 
makes  a  cash  distribution  of  $20  pursuant  to 
§  1,992-3  in  order  to  satisfy  the  gross  receipts 
test  for  1975.  For  1976  Y  has  no  earnings  and 
profits  and  no  deemed  distributions.  The 
entire  $20  distribution  is  a  dividend  under 
section  316.  Under  \  1.996-1  (b)(2),  half  of  the 
$20  cash  distribution  is  treated  pursuant  to 
§  1.996-l{b)(l)  and  half  is  treated  pursuant  to 
§  1.996-(a).  TTius,  $10  is  U^ated  as  distributed 
out  of  accumulated  DISC  income  and  is 
includible  in  gross  income.  The  other  $10  is 
treated  as  made  out  of  previously  taxed 
income  and  is  thus  excluded  from  gross 
income.  As  of  the  beginning  of  1977,  Y  has 
$280  of  accumulated  earnings  and  profits, 
which  consists  of  $60  of  accumulated  DISC 
income.  $30  of  previously  taxed  income,  and 
$190  of  other  earnings  and  profits. 

§  1.996-3    [Amended] 

Par.  13.  Section  1.996-3  is  amended  by 
striking  out  "5  1.996-l(b)(l)"  in 
paragraphs  (b)(3)(ii)  and  (f)  Example  5 
(5)  and  inserting  in  lieu  thereof  "§  1.996- 
l(b)(l)(i)". 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  section  7805 
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of  the  Internal  Revenue  Code  of  1954 
(68A  Stat.  917;  26  U.S.C.  7805). 
Roscoe  L.  Egger,  Jr., 

Commissioner  of  Internal  Revenue. 

Approved:  October  22,  1982. 
John  E.  Chapoton, 

Assistant  Secretary  of  the  Treasury. 

|FR  Doc.  82-31499  Filed  11-16-82:  8:45  am| 
BILLING  CODE  M30-01-M 


VETERANS  ADMINISTRATION 

DEPARTMENT  OF  DEFENSE 

38  CFR  Part  21 

Veterans  Education;  Implementing 
Legislation  Relating  to  the  Post- 
Vietnam  Era  Veterans  Educational 
Assistance  Program 

AGENCIES:  Veterans  Administration  and 
Defense  Department. 
ACTION:  Final  regulations. 

SUMMARY:  These  regulations,  issued 
jointly  by  the  Veterans  Administration 
and  Department  of  Defense,  are 
designed  to  implement  those  provisions 
of  the  Department  of  Defense 
Authorization  Act,  1981  and  the 
Veterans'  Rehabilitation  and  Education 
Amendments  of  1980  which  affect  the 
Post-Vietnam  Era  Veterans'  Educational 
Assistance  Program.  They  provide  for 
several  significant  changes  in  that 
program.  Some  of  the  changes  are 
liberalizing.  Some  are  more  restrictive. 
Others  are  minor  or  technical.  These 
regulations  implement  the  applicable 
provisions  of  these  laws. 
EFFECTIVE  DATES:  The  effective  date  for 
the  amendment  to  §  21.5100(b)  is 
October  15,  1982.  The  effective  date  for 
the  amendment  to  §  21.5054  is  January  1, 
1982.  In  accordance  with  Pub.  L.  96-342 
and  Pub.  L.  96-466  the  amendment  to 
§  21.5040(a)  dealing  with  the  24-month 
service  requirement  is  effective 
September  8, 1980:  the  amendment  to  the 
portion  of  §  21.5136  dealing  with  the 
second  rate  increase  is  effective  January 
1,  1981:  and  all  other  amendments  are 
effective  October  1,  1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
June  C.  Schaeffer  (225)  Assistant 
Director  for  Policy  and  Program 
Administration,  Education  Service, 
Department  of  Veterans  Benefits, 
Veterans  Administration,  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420 
[202-389-2092). 

SUPPLEMENTARY  INFORMATION:  On 
pages  12640  through  12646  of  the  Federal 
Register  of  March  24, 1982,  there  was 
published  a  notice  of  intent  to  amend 
Part  21  to  implement  those  provisions  of 


the  Department  of  Defense 
Authorization  Act,  1981  and  the 
Veterans'  RehabiHtation  and  Education 
Amendments  of  1980  which  affect  the 
Post-Vietnam  Era  Veterans'  Educational 
Assistance  Program  (VEAP). 

On  pages  29269  and  29270  of  the 
Federal  Register  of  July  6,  1982  there 
was  published  notice  of  intent  to  amend 
Part  21  to  implement  President  Reagan  s 
extension  of  VEAP, 

Interested  people  were  given  30  days 
in  which  to  submit  comments, 
suggestions,  or  objections  regarding 
each  proposal.  The  Veterans 
Administration  and  Department  of 
Defense  received  no  comments. 

As  a  result  of  internal  analysis  the 
agencies  are  making  minor  changes  to 
those  regulations  dealing  with  the 
Educational  Assistance  Pilot  Program. 
The  agencies  are  making  final  without 
change  the  remainder  of  the  regulations 
proposed  on  March  24.  1982. 

The  agencies  have  determined  that 
these  proposed  regulations  contain  no 
major  rules  as  that  term  is  defined  by 
Executive  Order  12291.  Federal 
Regulation.  The  annual  effect  on  the 
economy  will  be  less  than  SlOO  million. 
They  will  not  result  in  any  major 
increases  in  costs  or  prices  for  anyone. 
They  will  have  no  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Veterans' 
Affairs  and  the  Secretary  of  Defense 
hereby  certify  that  the  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Fle.xibility  Act  (RFA),  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b).  these 
regulations  therefore  are  exempt  from 
the  initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604.  The  reasons  for  these 
certifications  are  as  follows: 

The  majority  of  these  regulations  will 
regulate  only  individu.-il  Veterans 
Administration  benefit  recipients.  They 
will  have  no  significant  impact  on  small 
entities  (i.e.  small  businesses,  small 
private  and  nonprofit  organizations,  and 
small  governmental  jurisdictions.) 

Furthermore,  the  agencies  believe  tt.at 
these  regulations  are  written  m 
accordance  with  the  law.  They  do  not 
impose  any  requirements  jn  addition  to 
those  in  the  law. 

The  statutory  elimination  of  the 
Predischarge  Education  Program  will  not 
have  an  impact  upon  small  entities, 
because  there  are  no  Predischarge 


Education  Programs  currently  approved 
for  Veterans  Administration  trauiing. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  64.120. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Crant 
programs — education,  Loan  programs — 
education.  Reporting  requirements. 
Schools,  Veterans,  Vocational 
education.  Vocational  rehabilitation 

-Apprtned:  September  16.  1982. 

.Approved:  October  15.  1982. 

By  direction  of  the  Administrator 
Everett  Alvarez,  Jr., 
Drputy  Administrator. 
R.  Dean  Tice, 
Deputy  .Assistant.  Secretary  of  Defense. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

The  Veterans  Administration  is 
amending  Subpart  G  of  Part  21,  Code  of 
Federal  Regulations  to  read  as  follows; 

1.  In  §  21.5021.  paragraphs  (e)(3)  and 
(4).  (1),  (m).  (n).  and  (o)  are  added  to  read 
as  follows: 

§21.5021     Definitions. 

For  the  purpose  of  Subpart  G  and 
payment  of  chapter  32  benefits  the 
following  definitions  apply: 
•         *         *         «         * 

(e)  "Participant" — means  a  person 
who  is  participating  in  the  educational 
benefits  program  established  under 
chapter  32.  This  includes; 
***** 

(3)  A  person  who  has  enrolled  in  and 
is  having  monthly  contributions  to  the 
"fund"  made  for  him  or  her  by  the 
Secretary  of  Defense.  (Sec.  903,  Pub.  L. 
96-342.  94  Stat.  1115) 

(4)  A  person  who  has  made  a  lump- 
sum contribution  to  the  fund  in  lieu  of  or 
in  addition  to  monthly  contributions 
deducted  from  his  or  her  military  pay. 
(38  U.S.C.  1622;  Pub.  L  96-^66,  94  Stat. 
2171) 

***** 

(1)  "Spouse" — means  a  person  of  the 
opposite  sex  who  is  the  wife  or  husband 
of  the  participant,  and  whose  marriage     < 

to  the  participant  meets  the 
requirements  of  §  3.1(j)  of  this  chapter. 
(Sec.  903,  Pub.  L.  96-34Z  94  Stat.  1115) 

(m)  "Surviving  spouse" — means  a 
person  of  the  opposite  sex  who  is  a 
widow  or  widower  of  the  participant. 
and  whose  marriage  to  the  participant 
meets  the  requirements  of  §  3.1(j]  or 
§  3,52  of  this  chapter  |38  U.S.C.  1624. 
Pub  L.  96-466,  94  Stat  21~1) 

(n|  'Child"  (1)  for  the  purposes  of 
§  21.5067(a)  this  term  means  a  natural 
child,  step-child  or  adopted  child  of  the 
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participant  regardless  of  age  or  marital 
status. 

(2)  For  all  other  purposes  this  term 
means  a  person  whose  relationship  to 
the  participant  meets  the  requirements 
of  §  3.57  or  §  3.58  of  this  chapter.  (38 
U.S.C.  1624;  Pub.  L.  96-466.  94  Stat.  2171) 

(o)  "Parent" — means  a  person  whose 
relationship  to  the  participant  meets  the 
requirements  of  §  3.59  of  this  chapter 
(38  U.S.C.  1624;  Pub.  L.  96-466.  94  Stat 
2171) 

2.  Section  21.5022  is  revised  as 
follows; 

§21.5022    EHgJbHity  under  more  than  one 
program. 

An  individual  eligible  to  receive 
educational  assistance  under  38  U.S.C 
chapter  32,  and  provisions  of  this 
Subpart  G  is  not  eligible  to  receive 
educational  assistance  allowance  under 
38  U.S.C.  chapter  34.  If  otherwise 
eligible,  an  individual  may  receive 
vocational  rehabilitation  training  under 
38  U.S.C.  chapter  31  and/or  educational 
assistance  under  chapter  35.  but  not 
concurrently  with  benefits  under 
chapter  32.  No  one  may  receive  a 
combination  of  educational  assistance 
benefits  under  38  U.S.C.  chapters  32  and 
35  for  more  than  48  months  (or  part-time 
equivalent).  No  one  may  receive 
assistance  under  chapter  31  in 
combination  with  assistance  under 
chapter  32  in  excess  of  48  months  (or  thp 
part-time  equivalent)  unless  the 
Veterans  Administration  determines 
that  additional  months  of  benefits  under 
chapter  31  are  necessary  to  accomplish 
the  purposes  of  a  rehabilitation  program 
(38  U.S.C.  1631.  1795;  Pub.  L  96--166.  94 
Stat.  2171) 

3.  In  S  21.5023.  paragraph  fa]  is 
revised  as  follows; 

§  2 1 .5023    Nondupllcation:  Federal 
programs. 

An  individual  may  not  receive 
educational  assistance  allowance  under 
38  U.S.C.  chapter  32,  if  the  individual  is; 

(a)  On  active  duty  and  is  pursuing  a 
course  of  education  which  is  being  paid 
for.  in  whole  or  in  part,  by  the  Armed 
Forces  [or  by  the  Department  of  Health 
and  Human  Services  in  the  case  of  the 
Public  Health  Service),  or  (38  U.S.C. 
1641, 1781;  Pub.  L  96-466,  94  Stat,  21-^1) 
•         •         *         *         • 

4.  In  S  21.5040,  paragraphs  (a)  and  (b| 
are  revised  as  follows: 

§21.5040    Basic  etigibMHy. 

(a)  Individuals  not  on  active  duty. 
Whether  an  individual  not  on  active 
duty  has  basic  eligibility  under  38  U.S.C 
chapter  32  for  educational  assistance 
depends  upon  when  he  or  she  entered 
the  military  service,  the  length  of  that 


service,  and  the  character  of  that 
service.  Some  eligibility  requirements 
apply  to  all  individuals.  Other  eligibility 
requirements  depend  upon  when  the 
individual  entered  active  duty. 

(1)  The  individual — 

(i)  Must  have  entered  the  mihtary 
service  after  December  31. 1976; 

(u)  Must  not  have  and  must  not  have 
hdd  basic  eligibility  under  38  U.S.C. 
chapter  34. 

(lu)  Must  have  received  an 
uncondilional  discharge  or  release 
under  conditions  other  than 
dishonorable  from  any  period  of  service 
upon  which  eligibihty  is  based; 

(!v)  Must  either  have — 

(A)  Served  on  active  duty  for  at  least 
181  continuous  days,  or 

(B)  Been  discharged  or  released  from 
active  duty  for  a  service-connected 
disability 

(2)  If  the  individual  initially  enlists 
after  September  7,  1980,  serves  for  at 
least  181  continuous  days,  but  is  not 
discharged  or  released  from  active  duty 
for  a  service-connected  disability,  he  or 
she  must  also  meet  one  of  the  following 
requirements; 

(i)  The  individual  must  have  served  24 
or  more  months  of  the  initial  enlistment; 
or 

(ii)  The  individiial  must  have  been 
discharged  under  10  U.SC,  1173 
(hardship  discharge);  or 

(iii)  The  Veterans  Administration 
must  find  that  the  individual  is  suffering 
from  a  disability  which — 

(,^1  Resulted  from  an  injury  or  disease 
incurred  in  or  aggravated  during  the 
period  of  the  individual's  period  of 
erJistment.  and 

[Bl  Is  not  the  result  of  the  individual's 
intentional  misconduct,  and 

fC)  Was  not  incurred  during  a  period 
of  unauthorized  absence. 

(3)  The  Veterans  Administration  will 
consider  that  the  veteran  has  an 
unconditional  discharge  or  release  if — 

(i)  The  individual  was  eligible  for 
complete  separation  from  active  duty  on 
the  date  a  discharge  or  release  was 
issued  to  him  or  her,  or 

(ii)  The  provisions  of  §  3.13(c)  of  this 
chapter  are  met. 

(4)  The  provisions  of  $  3.12  of  this 
chapter  as  to  character  of  discharge  and 
§  3  13  of  this  chapter  as  to  condibonal 
discharges  are  applicable.  (38  U.S.C. 
1602,  10  use.  977:  Pub.  L  96-342,  94 
Stat.  1119.  Pub.  L  96-466,  94  Stat.  2171) 

(b)  Individuals  on  active  duty.  To 
establish  basic  eligibihty  under  38 
U.S.C.  chapter  32  for  educational 
assistance  an  individual  on  active 
duty— 

(i)  Must  have  entered  into  mditary 
service  after  December  31,  1976.  (38 
use.  1602;  Pub.  L  96-466,  94  Stat.  2171) 


(2)  Must  have  served  on  active  duty 
for  a  period  of  181  or  more  continuous 
days  after  December  31, 1976.  and 

(3)  If  not  enrolled  in  a  course,  courses 
or  a  program  of  education  leading  to  a 
secondary  school  diploma  or 
equivalency  certificate,  must  have 
completed  the  lesser  of  the  following 
two  periods  of  active  duty:  (38  U.S.C. 
1631(b);  Pub.  L.  96-466,  94  Stat.  2171) 

(i)  The  individual's  first  obligated 
period  of  active  duty  which  began  after 
December  31, 1976,  or 

(ii)  The  individual's  period  of  active 
duty  which  begap  after  December  31, 
1976,  and  which  is  6  years  in  length, 

(4)  If  enrolled  in  a  course,  courses  or  a 
program  of  education  leading  to  a 
secondary  school  diploma  or 
equivalency  certificate,  the  individual — 

(i)  Must  be  an  enlisted  member  of  the 
Armed  Forces, 

(ii)  Must  be  a  participant, 

(iii)  Must  be  training  during  the  last  6 
months  of  his  or  her  first  period  of  active 
duty,  or  any  time  thereafter,  and 

(5)  If  he  or  she  originally  enlisted  after 
September  7. 1980,  must  have  completed 
at  least  24  months  of  his  or  her  original 
enlistment.  (38  U.S.C.  1631(b),  10  U.S.C. 
977;  Pub.  L  96-342.  994  Stat,  1119,  Pub.  L. 
96-^466,  94  Stat.  2171) 

5.  In  §  21.5052,  paragraph  (a)  (3)  and 
(4)  and  paragraph  (b)  are  revised  and 
paragraphs  (a)(5)  and  (f)  are  added  so 
that  the  added  and  revised  material 
reads  as  follows: 

§  21.5052    Contribution  requirements. 

(a)  Minimum  period  of  participation. 
Each  individual  who  agrees  to 
participate  must  do  so  for  a  minimum 
period  of  12  consecutive  months,  unless 
the  participant — 

«         *         t         « 

(3)  Is  discharged  or  released  from 
active  duty; 

(4)  Otherwise  ceases  to  be  legally 
eligible  to  participate;  or 

(5)  Electa  to  make  a  lump-sum 
contribution  which,  when  taken  together 
with  his  or  her  other  contributions, 
equals  the  equivalent  of  at  least  12 
months'  participation.  (38  U.S.C.  1621, 
1622;  Pub.  L  96-486.  94  Stat.  2171) 

(b)  Amount  of  monthly  contribution. 
The  individual  shall  specify  the  amount 
of  his  or  her  contribution  to  the  fund. 

(1)  The  contribution  shall  be  at  least 
S25  per  month  but  not  more  than  $100 

•  per  month. 

(2)  The  contribution  shall  be  evenly 
divided  by  five.  See  S  21.5292  for 
contributions  made  furing  the  1-year 
pilot  program.  (38  U.S.C.  1622;  Pub.  L 
96-466.  94  StaL  2171) 
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(f)  Lump-sum  contribution.  After 
September  30, 1980  an  individual  may 
make  a  lump-simi  contribution  or 
contributions  in  place  of  or  in  addition 
to  monthly  contiibutions. 

(1)  A  lump-sum  contribution — 

(i)  Must  be  evenly  divisible  by  five, 
(ii)  Must,  when  taken  together  with 
any  monthly  contributions  the 
participant  may  have  made  or  may 
agree  to  make,  equal  or  exceed  12 
months'  participation,  and 

(iii)  Must  not  exceed  $2,700  when 
taken  together  with  any  monthly 
contributions  the  participant  may  have 
made  or  may  agree  to  make. 

(2)  The  Veterans  Administration  will 
consider  the  lump-sum  contributions  to 
have  been  made  by  monthly  deductions 
from  the  participant's  military  pay  at  the 
rate  of  $75  per  month  unless  the 
participant  specifies  a  different  rate 
which  must  be — 

(i)  No  lower  than  $25  per  month; 

(ii)  No  higher  than  $75  per  month:  and 

(iii)  Evenly  divisible  by  five. 

(3)  If  otherwise  eligible  to  make 
contributions,  a  participant — 

(i)  May  make  a  lump-sura  contribution 
to  cover  a  retroactive  period,  including 
one  which  begins  after  December  31. 

1976  and  before  October  1,  1980: 
(ii)  May  make  a  lump-sum 

contribution  which  has  the  effect  of 
increasing  the  amount  of  a  monthly 
contribution  the  participant  made 
previously,  but  the  payment  cannot  have 
the  effect  of  increasing  the  monthly 
rontribution  to  an  amount  greater  than 
SI  00; 

(iii)  May  make  a  lump-sum  payment  to 
rover  a  period  for  which  he  or  she 
previously  obtained  a  refund; 

(iv)  May  not  make  a  lump-sum 
payment  to  cover  a  period  during  which 
the  participant  was  not  on  active  duty  or 
will  not  be  on  active  duty. 

[4]  A  participant  may  make  as  many 
lump-sum  contributions  as  he  or  she 
desires,  but  he  or  she  may  not  make 
more  than  one  lump-sum  contribution 
per  month.  (38  U.SC.  1622(d):  Pub.  L.  96- 
466,  94  Stat.  2171) 

6.  Section  21.50.54  is  revised  as 
iollovvs: 

§21.5054     Dates  of  participation. 

An  individual  may  participate  after 
December  31,  1976.  An  individual  was 
not  eligible  for  benefits  before  July  1, 

1977  unless  discharged  after  January  1, 
1977  for  a  service-connected  condition. 
The  first  date  on  which  an  individual  on 
^ictive  duty  enrolled  in  a  course,  courses 
or  a  program  of  education  leading  to  a 
secondary  school  diploma  or  an 
equivalency  certificate  may  receive 
benefits  is  subject  to  the  eligibility 
requirements  of  §  21.5040(b)  (4)  and  (5). 


(38  U.S.C.  1631  [a),  (b);  Pub.  L.  96-466,  94 
Stat,  2171) 

7.  In  §  21.5058,  paragraph  (c)  is  revised 
as  follows: 

§21.5058    Resumption  of  parttctpation. 

***** 

(c)  If  a  person  does  reenroll  he  or  she 
may  "repurchase"  entitlement  by 
tendering  previously  refunded 
contributions  which  he  or  she  received 
upon  disenrollment,  subject  to  the 
conditions  of  §  21.5052(f].  (38  U.S.C. 
1621,  1622;  Pub.  L  96-466,  94  Stat.  2171) 

8.  Section  21.5067  is  revised  as 
follows: 

§  21.5067    Deatti  of  participant. 

(a)  Disposition  of  unused 
contributions.  If  an  individual  dies,  the 
Veterans  Administration  shall  pay  the 
amount  of  his  or  her  unused 
contributions  to  the  fund  to  the  living 
person  or  persons  in  the  order  listed  in 
this  paragraph. 

(1)  The  beneficiary  or  beneficiaries 
designated  by  the  individual  under  the 
individual's  Servicemen's  Group  Life 
Insurance  policy; 

(.-I  The  surviving  spouse  of  the 
individual; 

(3)  The  surviving  uhild  or  children  of 
the  individual,  in  equal  shares; 

(4)  The  surviving  parent  or  parents  of 
the  individual  in  equal  shares.  (38  U.S.C. 
1624:  Pub.  L.  n6-?6C.  94  Stat.  2171) 

(b)  Payments  to  the  nuiividuol's 
estate.  If  none  of  the  persons  listed  in 
paragraph  (a)  of  this  section  is  living,  the 
Veterans  .Administration  shall  pay  the 
amount  of  the  individual  s  unused 
contributions  to  the  fund  to  the 
individual's  estate.  (38  U.S.C.  1624;  F>ub. 
b,  9fV466.  94  Stat.  2171) 

Ic)  Payments  of  accrued  benefits. 
Educational  assistance  remaining  due 
.ind  unpaid  at  the  date  of  the  veteran's 
death  is  payable  under  the  provisions  of 
§  3.1000  of  this  chapter.  For  this  purpose 
accrued  benefits  include  the  portion  of 
the  henefit  represented  by  the 
individuals  contribution  as  well  as  the 
portion  included  by  the  Veterans 
Administration  and  the  Department  of 
Defense.  (38  U.S.C.  3021) 

9.  Section  21.5071  is  revised  as 
follows: 

§  2 1 .507 1     Monttis  Of  entitlement  allowed. 

(a)  Entitlement  based  on  monthly 
contributions.  The  Veterans 

Administration  will  ciedit  an  mdividudl 
with  1  month  of  enlitlrment  for  each 
month  he  or  she  contributes  to  the  fund 
up  to  a  maximum  of  36  months  or  its 
equivalent  in  part-time  fr.iining.  (38 
use.  1631) 

(b)  Entitlement  bc.-^ed  on  Itjnip'Sam 
contributions.  If  an  individual  elects  to 


make  a  lump-sum  contribution,  the 
Veterans  Administration  wnll  credit  an 
individual  with  1  month  of  entitlement 
for — 

(1)  Every  $75  included  in  the  lump 
sum.  or 

(2)  Every  amount  included  in  the  I'.imp 
sum  which — 

(i)  Is  at  least  $25  but  no  more  than  $75, 

(ii)  Is  evenly  divisible  by  five,  and 

(iii)  Is  specifically  designated  by  the 
individual  at  the  time  he  or  she  makes 
the  contribution.  (38  U.S.C.  Ih22(dj;  Pub. 
L.  96-466,  94  Stat.  2171) 

|c|  Entitlement  based  on  bott:  wnnthly 
and  lump-sum  contributions.  [IJ  If  the 
individual  makes  both  monthly  and 
lump-sum  contributions,  the  Veterans 
.Administration  will — 

(i)  Compute  the  entitlement  due  to 
each  type  of  contribution  separately 
under  paragraphs  (a)  and  (b)  of  this 
section,  and 

(ii)  Wii)  combine  the  results  of  the 
computations  to  determine  the 
individuals  total  entitlement. 

(2)  In  no  event  will  an  individual's 
entitlement  exceed  36  months  or  its 
equivalent  in  part-time  training.  (38 
U.S  C.  1622(d),  1631;  Pub.  L.  96-466.  94 
Stat.  2171) 

10.  In  §  21.5072.  paragraphs  (a)  and  [b) 
are  revised  as  follows: 

§  2 1 .5072    Entitlement  charge. 

The  Veterans  Administration  shall 
determine  the  entitlement  charge  for 
each  payment  in  the  same  manner  for  all 
individuals  regardless  of  whether  they 
are  on  active  duty. 

(a)  Residence  training.  (1)  A  charge 
against  the  period  of  entitlement  for  a 
program  other  than  one  leading  to  a 
secondary  school  diploma  or  an 
equivalency  certificate  where  the 
monthly  rate  is  based  on  the  individual's 
tuition  and  fees  or  one  consisting 
exclusively  of  flight  training  will  be 
made  as  follows: 

(i)  The  Veterans  Administration  will 
charge  an  individual  (other  than  one  to 
whom  §  21.5139(b)  applies)  who  is  a  full- 
time  student  1  month's  entitlement  for 
each  monthly  benefit  paid  to  him  or  her 
(38  U.S.C.  1631:  Pub.  L  96-486.  94  Stat. 
2171) 

(ii)  The  Veterans  Administration  will 
charge  an  individual  who  is  other  than  a 
full-time  student  1  month's  entitlement 
for  each  sum  of  money  paid  equivalent 
ti)  what  the  individual  would  have  been 
paid  had  he  or  she  been  a  full-time 
student  f6r  1  month. 

(iii)  The  Veterans  Administration  will 
make  a  charge  against  the  entitlement  of 
an  individual  whose  educational 
assistance  allowance  is  reduced  under 
§  21.5139(b)  because  he  or  she  is 
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incarcerated.  Eadh  time  the  individual 
receives  a  sum  of  money  equal  to  what 
his  or  her  monthly  rate  would  have  been 
under  §  21.5138(c),  had  the  individual 
not  been  incarcerated,  he  or  she  will  be 
charged  1  month's  entitlement,  if  he  or 
she  is  a  full-time  student.  (38  U.S.C. 
1631;  Pub.  L  96-466.  94  Stat.  2171) 

(2)  When  the  computation  results  in  a 
period  of  time  other  than  a  full  month, 
the  entitlement  charge  will  be  prorated 
(38  U.S.C.  1631)  * 

(bj  Secondary  school  program.  (1)  The 
Veterans  Administration  will  make  no 
charge  against  the  entitlement  of  an 
individual — 

(i)  Who  is  pursuing  a  course,  courses 
or  a  program  of  education  leading  to  a 
secondary  school  diploma  or  an 
equivalency  certificate,  and 

(ii")  Whose  educational  assistance 
allowance  is  the  monthly  rate  of  the 
tuition  and  fees  being  charged  to  him  or 
her  for  the  course. 

(2)  The  Veterans  Administration  will 
make  a  charge  (in  the  same  manner  as 
for  any  other  residence  training]  against 
the  entitlement  of  an  individual  who — 

(i)  Is  pursuing  a  course,  courses  or  a 
program  of  education  leading  to  a 
secondary  school  diploma  or  an 
equivalency  certificate,  and 

(ii)  Elects  to  receive  educational 
assistance  allowance  calculated 
according  to  §  21.5136.  (38  U.S.C   IWl 
1691;  Pub.  L.  96-466.  94  Stat.  2171) 

*  *  »  •  * 

11.  In  %  21.5100,  paragraphs  (b)  and  (c] 
are  revised  and  paragraph  (d)  is  added 
so  that  the  revised  and  added  material 
reads  as  follows; 

§  21.5100    Counseling. 
•         -  «         •         * 

(b)  Required  counselirt^.  Counseling 
never  is  required  for  individuals 
participating  in  the  educational  benefits 
program  established  under  chapter  32. 
(38  U.S.C.  1641) 

(c)  Availabdity  of  counseling. 
Counseling  assistance  is  available  for — 

(1)  Identifying  and  removing  reasons 
for  academic  difficulties  which  may 
result  in  interruption  or  discontinuance 
of  training,  or 

(2)  In  considering  changes  in  career 
plans,  and  making  sound  decisions 
about  the  changes.  (38  U.S.C.  1641,  166J, 
Pub,  L.  96-466,  94  Stat.  2171) 

(d)  Requested  counseling.  The 
Veterans  Administration  shall  provide 
counseling  as  needed  for  the  purposes 
identified  in  paragraphs  (a)  and  (c)  of 
this  section  upon  request  of  the 
individual.  The  Veterans  Administration 
shall  take  appropriate  steps  (including 
individual  notification  where  feasible] 
to  acquaint  all  participants  with  the 
availability  and  advantages  of 


counseling  services.  (38  U.S.C.  1641. 
1663;  P-jb.  L  96-466,  94  Stat.  2171) 

§21.5101    (Removed! 

12,  Section  21.5101  is  removed. 

13,  Section  21,5103  is  revised  and  the 
cross  reference  immediately  following 
this  section  is  removed. 

§  21.5103    Travel  expenses. 

The  Veterans  Administration  shall  not 
pay  for  any  costs  of  travel  to  and  from 
the  place  of  counseling  for  any 
individual  who  requests  counseling 
under  chapiter  32.  (38  U.S.C.  Ill) 

14  In  §  21,5132,  the  introductory 
portion  of  paragraph  fb)  preceding 
subparagraph  (1)  is  revised  as  follows; 

§  21.5132    Criteria  used  in  determining 

benefit  payments. 

♦         •         *         «  • 

(b)  Contributions.  The  amount  of 
benefit  payment  to  an  individual  also 
depends  on — 

(38  V.S.C.  1631;  Pub,  L,  96-466.  94  Stat. 

2/71) 

«         *         *         < 

15.  In  §  21.5134,  the  introductory 
portion  preceding  paragraph  (a)  and 
paragraph  (a)  are  revised  as  follows: 

§  21.5134    Restrictions  on  paying  benefits 
to  servicepersons. 

The  Veterans  Administration  may  not 
pay  benefits  to  a  serviceperson  (other 
than  one  enrolled  in  a  course,  courses  or 
a  program  of  education  leading  to  a 
secondary  school  diploma  or  an 
equivalency  certificate)  unless  he  or 
she— 

(a)  Has  completed  3  months  of 
contributions  to  the  fund  or  has  made  a 
lump-sum  payment  which  is  the 
equivalent  of  at  least  3  months  of 
contributions  to  the  fund;  and 

(38  U.S.C.  1621. 1631:  Pub.  L.  96-168.  94 
Stat.  2171) 


§21.5135    lAmended] 

16.  Section  21.5135  is  amended  by 
removing  the  citation  "38  U,S,C, 
17B0(dl(5)  (B)  and  (C)  and  (6)"  and 
inserting  the  citation  "38  U,S,C. 
1780{d)(4j  (B)  and  (C)  and  (5)"  in 
paragraph  (a)(3). 

17,  Section  21,5136  is  revised  as 
follows; 

§  2 1 .5 1 36     Benefit  payments— secondary 
school  program. 

la)  Restrictions  on  payments.  (1)  The 
Veterans  Administration  may  authorize 
benefits  to  qualified  enlisted 
servicepersons  for  a  course,  courses  or 
program  of  education  leading  to  a 
secondary  school  diploma  or  an 
equivalency  certificate  without  charge 


to  entitlement.  Payments  may  be  made 
only  if — 

(i)  The  individual  has  contributed  to 
the  fund  for  at  least  1  month,  and 

(ii)  The  training  is  received  while  the 
individual  is  serving — 

(A)  The  last  6  months  of  his  or  her 
first  enlistment  after  December  31, 1976; 
or 

(B)  At  any  time  after  completing  his  or 
her  first  enlistment. 

(2)  An  individual  who  is  not  on  active 
duty  must  have  been  an  enlisted 
serviceperson  while  he  or  she  was  on 
active  duty  in  order  to  receive  benefits 
while  enrolled  in  a  course,  courses  or 
program  of  education  leading  to  a 
secondary  school  diploma  or  an 
equivalency  certificate.  (38  U.S.C. 
1631(b):  Pub.  L.  96-466,  94  Stat.  2171) 

(b)  Monthly  rate.  An  individual 
pursuing  a  course,  courses  or  a  program 
of  education  leading  to  a  secondary 
school  diploma  or  an  equivalency 
certificate  will  receive  one  of  two 
monthly  rates. 

(1)  Unless  the  individual  notifies  the 
Veterans  Administration  to  the  contrary, 
the  monthly  rate  of  his  or  her 
educational  assistance  allowance  will 
be  based  upon  his  or  her  tuiUon  and 
fees.  The  Veterans  Administration  will 
make  no  charge  against  the  entitlement 
of  the  individual  who  is  receiving 
benefits  at  this  monthly  rate.  The 
monthly  rate  will  be  the  rate  of  tuition 
and  fees  being  charged  to  the  individual 
for  the  course,  not  to  exceed — 

(i)  $327  effective  October  1,  1980  and 
$342  effective  January  1,  1981  for  full- 
time  training. 

(ii)  $245  effective  October  1, 1980  and 
$257  effective  January  1, 1981  for  three- 
quarter-time  training. 

(iii)  $164  effective  October  1, 1980  and 
S171  effective  January  1. 1981  for  half- 
time  training. 

(iv)  $82  effective  October  1,  1980  and 
$88  effective  January  1, 1981  for  quarter- 
time  training. 

(2)  The  individual  may  elect  to  receive 
educational  assistance  allowance  at  the 
monthly  rate  provided  in  §  21.5138.  The 
Veterans  Administrafion  will  make  an 
appropriate  charge  against  the 
individual's  entitlement  if  such  an 
election  is  made.  (38  U.S.C.  1641. 1691; 
Pub.  L.  96-466,  94  Stat.  2171) 

(c)  Method  of  payment.  (1)  If  the 
individual's  educational  assistance 
allowance  is  based  upon  the  rate  as 
determined  in  paragraph  (b)(1)  of  this 
section,  payment  shall  be  made  in  a 
lump  sum  for  the  term,  quarter  or 
semester  at  the  beginning  of  the  month 
in  which  training  begins.  * 

(2)  If  the  individual  elects  to  have  his 
or  her  educational  assistance  allowance 
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computed  as  provided  in  §  21.5138, 
payment  will  be  made  in  the  same 
manner  as  for  any  other  residence 
training.  (3«  U.S.C.  1641;  Pub.  L.  96-466, 
94  Stat.  2171) 

18.  In  §  21.5138,  the  introductory 
portion  preceding  paragraph  (a)  and  the 
introductory  pdrtions  of  paragraphs  (a) 
and  (b)  preceding  subparagraph  (1)  are 
revised  as  follows: 

§  21.5138    Computation  of  benefit 
payments  and  monthly  rates. 

The  Veterans  Administration  will 
compute  all  monthly  rates  and  benefit 
payments  as  stated  in  this  section 
except  for  those  individuals  to  whom 
§  21.5136(b)(1)  or  §  21.5139  applies.  (38 
U.S.C.  1631;  Pub.  L.  96-^66,  94  Stat.  2171) 

(a)  Computation  of  entitlement  factor. 
In  computing  monthly  rates  and  benefit 
payments  the  Veterans  Administration 
will  compute  an  entitlement  factor  in  all 
cases  except  for  individuals  in  a 
secondary  school  program  whose 
benefits  are  computed  as  provided  in 

§  21.5136(b)(1).  (38  U.S.C.  1631;  Pub  L. 
96-466,  94  Stat.  2171) 

*  *  *  *  . 

(b)  Computation  of  benefit  payment. 
The  Veterans  Administration  will 
compute  benefit  payments  as  follows  for 
all  training  except  for  those  individuals 
to  whom  §  21.5136(b)(1)  or  §  21.5139 
applies.  (38  U.S.C.  1631;  Pub.  L.  96-466. 
94  Stat.  2171) 

*  •  .  * 

19.  Section  21.5139  is  added  as 
follows: 

§  21.5139    Computation  of  benefit 
payments  for  incarcerated  individuals. 

(a )  Benefit  payments  prohibited  for 
some  incarcerated  individuals.  The 
Veterans  Administration  will  not  pay 
educational  assistance  allowance  to  an 
individual  who  is  incarcerated  in  a 
Federal,  State  or  local  prison  or  jail  for 
any  course — 

(1)  For  which  there  are  no  tuition  and 
fees:  or 

(2)  Where  the  individual's  tuition  and 
fees  are  being  paid  under — 

(i)  A  Federal  program  (other  than  one 
administered  by  the  Veterans 
Administration), 

(ii)  A  State  program,  or 

(iii)  A  local  program.  (38  U.S.C.  1641. 
1780(a)) 

(b)  Benefit  payments  reduced  for 
some  incarcerated  individuals.  If  an 
individual  is  incarcerated  in  a  Federal. 
State  or  local  prison  or  jail  and  a  portion 
of  his  or  her  tuition  and  fees  are  being 
paid  under  a  Federal  program  (other 
than  one  administered  by  the  Veterans 
Administration),  a  State  program  or  a 
local  program,  the  Veterans 


Administration  will  compute  the 
individual's  monthly  rate  as  follows: 

(1)  The  Veterans  Administration  will 
compute  the  individual's  monthly  rate 
according  to  §  21.5136  or  §  21.5138,  as 
appropriate. 

(2)  The  Veterans  Administration  will 
compute  the  monthly  rate  of  the  tuition 
and  fees. 

(3)  If  the  monthly  rate  of  the  tuition 
and  fees  does  not  exceed  the 
individual's  monthly  rate,  the  Veterans 
Administration  will — 

(i)  Subtract  the  monthly  rate  of  the 
tuition  and  fees  being  paid  under  the 
Federal,  State  or  local  program  from  the 
amount  computed  under  §  21.5136  or 
§  21.5138.  and 

(ii)  Round  the  resultmg  figure  to  the 
nearest  amount  evenly  divisible  by 
three.  This  is  the  monthly  rate  of 
educational  assistance  allowance 
payable  to  the  individual. 

(4)  If  the  monthly  rate  of  the  tuition 
and  fees  exceeds  the  individual's 
monthly  rate  according  to  §  21.5130  or 
§  21.5138.  as  appropriate,  the  monthly 
benefit  payable  to  the  individual  will  be 
the  lesser  of  the  following; 

(i)  The  monthly  rate  according  to 
§  21.5136  or  §  21.5138.  as  appropriate,  or 

(ii)  A  monthly  rate  determined  by 
subtracting  the  monthly  rate  of  that 
portion  of  the  tuition  and  fees  bein^  paid 
for  by  the  Federal,  State  or  local 
government  from  the  monthly  rate  of  the 
total  tuition  and  fees  for  the  course.  (38 
U.S.C.  1641.  1780(a)) 

(c)  Benefit  paymrnts  to  other 
incarcerated  individuals.  The  monthly 
rate  of  educational  assistance  allowance 
puy.ible  to  an  incarcerated  individual  to 
whom  paragraph  (a)  or  (b)  of  this 
section  does  not  apply  iS  the  rate  stated 
in  §  21.5136  or  §  21  51,38.  as  appropriate. 
(.'58  U.S.C.  1641,  1780(al) 

§21.5233    I  Removed  I 

20.  Section  21.5233  is  removed. 

21.  A  new  center  title  and  §§  21.5290. 
21.5292  and  21.5294  are  added  as 
follows: 

Educational  Assistance  Pilot  Program 

Sec. 

21.5290     Education, ii  .'Xssisldncp  Pilot 

Program. 
:il.5292     Reduced  monlhly  cuntnbuti.3n  for 

certain  individuaLs. 
21  .S294     Transfer  of  entitlemenl. 

Educational  Assistance  Pilot  Program 

§21.5290    Educational  Assistance  Pilot 
Program. 

(a)  Purpose.  The  Educational 
Assistance  Pilot  Program  is  designed  to 
encourage  enlistments  and 

reenlistments  in  the  Army.  Navv,  Air 


Force  and  Marine  Corps.  (Sec  903.  Pub 
L  96-342:  94  Slat.  1115) 

(b)  Out/me  of  program.  This  program 
allows  some  individuals — 

(1)  To  participate  while  making 
contributions  at  a  rate  less  than  thai 
prescribed  in  §  21.5052(b).  and/or 

(2)  To  transfer  entitlement  allowert  \u 
§  21  5071  to  a  spouse  or  child.  |Sec.  90;<. 
Pub.  L.  96.342.  94  Stat.  1115) 

§21.5292     Reduced  monthly  contribution 
for  certain  individuals. 

(a)  Qualify  mi.'  ''nr  reduced  monthly 
contributions.  Some  individuals  can 
become  participants  while  making  no 
contributions.  To  qualify  for  this  portion 
of  the  pilot  program  the  individ'.i.il 
must — 

(i)  Enlist  or  reeniist  in  the  Army, 
Navy.  Air  Force  or  .Marine  Corps  after 
November  30. 1980  and  before  October 
1, 1981; 

(2)  Elect  o!  hd\e  piecied  to  participate 
in  the  Post-Vietnam  Era  Educational 
Assistance  Program;  and 

(3)  Be  chosen  for  the  pilot  program  by 
the  Secretary  of  Defense  or  his  or  her 
designee.  (Sec.  903  Pub.  L  96-342,  94 
Stat.  1115) 

(b)  Monthly  contributions  made  by 
the  Secretary  of  Defense.  (1)  The 
Secretary  of  Defense  may  pay  $75  per 
month  as  the  monthly  contribution 
otherwise  required  under  §  21.5052(b) 
for  an  individual  described  in  paragraph 
(a)  of  this  section. 

(2)  The  individual  will  not  be  required 
to  make  a  contribution  for  any  month  to 
the  extent  that  the  contribution 
otherwise  required  by  §  21.5052(b)  for 
that  month  is  paid  by  the  Secretary  of 
Defense. 

(3)  The  amount  paid  by  the  Secretary 
of  Defense  shall  be  deposited  in  the 
fund.  (Sec.  903,  Pub.  L  96-342;  94  Stat. 
1115) 

(c)  Restrictions  on  monthly 
contributions.  The  Secretary  of  Defense 
may  not  make  a  payment  under  the  pilot 
program  on  behalf  of  any  person  for  any 
month — 

(1)  Before  the  month  in  which  the 
person  enhsted  or  reenlisted  in  the 
Army.  Navy,  Air  Force  or  Marine  Corps, 
or  '^ 

(2)  Before  December  1980.  (Sec.  903. 
Pub.  L.  96-342.  94  Stat.  1115) 

(d)  Refunds.  If  an  individual 
participating  in  the  pilot  program 
disenrolls.  any  monlhly  contributions 
made  by  the  Secretary  of  Defense  will 
be  returned  to  the  Secretary  of  Defense 
rather  than  refunded  to  the  individual. 
(Sec.  903,  Pub  L.  96-342;  94  Stat   1115) 

(e)  .Applicatjon  of  seibans  to  this 
portion  of  the  pilot  program.  (1 )  The 
following  sections  .ippK  to  th  s  portion 
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of  the  pilot  program  with  amendments 
as  noted: 

(i)  In  S  21.5021(e)  a  participant 
includes  someone  whose  contributions 
are  being  made  by  the  Secretatry  of 
Defense. 

(ii)  In  §  21.5052(b)  the  Secretary  of 
Defense  may  make  contributions  to  the 
fund  and  may  designate  the  amount  of 
the  contribution. 

(iii)  In  §  21.5052(d)  the  Secretary  of 
Defense  may  increase  or  decrease  the 
amount  of  the  contribution. 

(iv)  In  §§  21.5064  and  21.5065  monthly 
contributions  made  by  the  Secretary  of 
Defense  will  be  returned  to  him  or  her 
instead  of  being  refunded  to  the  veteran. 

(v)  In  §  21.5071  the  Veterans 
Administration  will  also  credit  the 
individual  with  1  month  of  entitlement 
for  each  month  the  Secretary  of  Defense 
contributes  to  the  fund  on  his  or  her 
behalf. 

(vi)  In  §  21.5138  the  references  to  the 
individual's  contributions  include  those 
contributions  made  on  the  individual's 
behalf  by  the  Secretary  of  Defense. 

(2)  Except  as  amended  in  paragraph 
(e)(1)  of  this  section.  §§  21.5001  through 
21.5270  and  {  21.5500  apply  without 
change  to  this  portion  of  the  pilot 
program.  (Sea  903.  Pub.  L  96-342:  94 
Stat.  1115) 

§  2 1 .5294    Transfer  of  entitlement. 

(a)  Qualifying  for  a  transfer  of 
entitlement.  Some  participants  may 
transfer  their  entitlement  to  their  spouse 
or  child.  To  qualify  for  this  portion  of  the 
pilot  program  the  individual  must — 

(1)  After  June  30. 1981  and  before 
October  1. 1981  reenlist  in  the  Army; 

(2)  Be  a  participant: 

(3)  Possess  a  critical  military  specialty 
as  determined  by  the  Secretary  of 
Defense;  and 

(4)  Be  chosen  for  his  portion  of  the 
pilot  program  by  the  Secretary  of 
Defense  or  his  or  her  designee.  (Sec.  903 
Pub.  L.  96-342:  94  Stat.  1115) 

(b)  Persons  who  may  receive 
transferred  entitlement.  An  individual 
meeting  the  requirements  of  paragraph 
(a)  of  this  section  may  transfer 
entitlement  earned  under  §  21.5071  for 
the  purpose  of  allowing  another  person 
to  receive  educational  assistance 
allowance.  Entitlement  may  be 
transferred  only — 

(1)  To  a  spouse  or  child  of  the 
participant. 

(2)  To  one  person  at  a  time. 

(3)  If  the  participant  is  not  receiving 
educational  assistance  allowance,  and 

(4)  When  the  participant  states  in 
writing  to  the  Veterans  Administration 
that  the  entitlement  should  be 
transferred.  (Sec.  903(c),  Pub,  L.  96-342, 
94  Stat.  1115) 


UMI 


(c)  Educational  assistance  allowance. 
(1)  The  individual  must  specify  in 
writing  to  the  Veterans  Administration 
the  period  of  time  he  or  she  wishes  the 
spouse  or  child  to  receive  educational 
assistance  allowance  on  the  basis  of  the 
transfer  of  entitlement.  The  Veterans 
Administration  will  not  pay  educational 
assistance  allowance  to  a  spouse  or 
child  for  training  completed  either 
before  or  after  the  period  specified  by 
the  participant. 

(2)  The  commencing  date  of  an  award 
of  educational  assistance  allowance  to  a 
spouse  or  child  will  be  the  earlier  of  the 
following  dates: 

(i)  The  date  of  the  spouse's  or  child's 
entrance  or  reentrance  under  §  21.4131; 

(ii)  The  first  day  of  the  period 
authorized  by  the  participant  for  the 
transfer  of  entitlement. 

(3)  The  ending  date  of  an  award  of 
educational  assistance  allowance  to  a 
spouse  or  child  will  be  the  earliest  of  the 
following  dates: 

fi)  The  ending  date  of  the  spouse's  or 
child's  course  or  period  of  enrollment  as 
certified  by  the  school: 

(li)  "The  ending  date  of  the 
participant's  eligibility  as  determined 
under  §  21.5041; 

(iii)  The  ending  date  specified  in 
§  21.4135; 

(iv)  The  date  of  the  death  of  the 
participant  on  whom  the  spouse's  or 
child's  entitlement  is  based; 

(v)  The  last  day  of  the  period 
authorized  by  the  participant  for  the 
transfer  of  entitlement.  (Sec.  903,  Pub.  L. 
9&-342,  94  Stat.  1115) 

(d)  Application  of  sections  to  this 
portion  of  the  pilot  program.  (1)  Sections 
21.5030  (a)  and  (b)  and  21.5040  through 
21  5067  apply  to  the  individual  who  is 
participating  in  this  portion  of  the  pilot 
program,  but  they  do  not  apply  to  the 
individual's  spouse  or  child,  per  se. 

(2)  The  following  sections  apply  to 
'his  portion  of  the  pilot  program  with 
amendments  as  noted: 

(i)  In  §  21.5022  the  entitlement  used  by 
the  spouse  or  child  counts  toward  the 
48-month  limitation  on  receiving 
benefits  under  more  than  one  program 
which  is  imposed  on  the  individual. 

(li)  In  §  21.5072  the  charge  against  the 
individual's  entitlement  will  be  made  on 
the  basis  of  payments  made  to  the 
individual's  spouse  or  child. 

(iii)  In  J  21.51CX)  the  individual's 
spouse  or  child  may  request  counseling. 

(iv)  In  §§  21.5132  through  21.5139 
references  to  payment  to  the  individual 
;4pply  equally  to  payments  to  the  spouse 
or  child. 

(3)  Except  as  amended  in  paragraph 
{dK2)  of  this  section  the  following 
sections  apply  without  change  to  this 
portion  of  the  pilot  program: 


(i)  Sections  21.5001  through  21.5023. 

(ii)  Section  21.5030(c), 

(iii)  Sections  21.5070  through  21.5130. 

(iv)  The  introductory  portion  of 
§  21.5131. 

(v)  Sections  21.5132  through  21,5270. 
and 

(vi)  Section  21.5500. 

(4)  Section  21.5131  (a)  and  (b)  do  not 
apply  to  this  portion  of  the  pilot 
program.  (Sec.  903.  Pub,  L.  96-342;  94 
Stat.  1115) 

(FR  Doc.  82-31447  Filed  11-18-82;  8:4S  am] 
nUJtra  CODE  S320-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AD,  FRL-2244-61 

State  Implementation  Plans 
Comprehensive  Document  Availability 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Availability  of  State 
Implementation  Plan  Documents;  rule 
related  notice. 

summary:  In  compliance  with  Section 
110(h)  of  the  Clean  Air  Act.  this  action 
announces  the  availability  of  the 
comprehensive  documents  setting  forth 
all  requirements  of  each  State's 
applicable  implementation  plan.  Anyone 
requiring  more  detailed  information  on 
any  of  the  regulations  contained  therein 
should  direct  them  to  the  appropriate 
Environmental  Protection  Agency  (EPA) 
Regional  Office.  The  address  and  area 
of  responsibility  for  each  Regional 
Office  are  presented  elsewhere  in  this 
notice. 

EFFECTIVE  DATE:  November  17.  1982. 
ADDRESSES:  The  comprehensive  State 
Implementation  Plan  (SIP)  documents 
are  available  for  public  inspection  at  the 
following  locations: 

EPA  Public  Information  Reference  Unit, 
Library  Systems  Branch. 
Environmental  Protection  Agency.  401 
M  Street  S'W..  Washington,  D.C.  20460 
Control  Programs  Operations  Branch 
{MD-15),  Office  of  Air  Quality 
Planning  and  Standards, 
Environmental  Protection  Agency, 
Research  Triangle  Park.  N.C.  27711, 
(Telephone:  919/541-5665,  FTS  629- 
5665) 
Office  of  the  Federal  Register,  Room 
8401. 1100  L  Street  NW..  Washington, 
DC,  20460. 

Furthermore,  the  comprehensive  SIP 
documents  will  be  available  to  the 
public  during  normal  business  hours  at 


/ 
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the  EPA  Regional  Offices,  but  for  only 
those  States  or  territories  for  which  that 
office  has  jurisdiction.  The  address  and 
area  of  responsibility  for  each  Regional 
Office  are  as  follows: 
Region  I  (Connecticut.  Maine, 
Massachusetts.  New  Hampshire, 
Rhode  Island,  Vermont).  Air  Programs 
Branch,  John  F.  Kennedy  Federal 
Building.  Room  2303,  Boston, 
Masschusetts  02203. 
Region  II  (New  jersey,  New  York,  Puerto 
Rico,  Virgin  Islands).  Air  Programs 
Branch,  Federal  Office  Building,  26 
Federal  Plaza.  New  York,  New  York 
10278. 
Region  III  (Delaware.  District  of 
Columbia.  Maryland.  Pennsylvania, 
Virginia.  West  Virginia),  Air  Programs 
Branch,  Curtis  Building.  Sixth  anid 
Walnut  Streets.  Philadelphia, 
Pennsylvania  19106. 
Region  IV  (Alabama,  Florida.  Georgia, 
Mississippi.  Kentucky,  North  Carolina. 
South  Carolina,  and  Tennessee),  Air 
Programs  Branch.  345  Courtland,  N.E., 
Atlanta.  Georgia  30365. 
Region  V  (Illinois,  Indiana.  Michigan. 
Minnesota.  Ohio,  Wisconsin).  Air 
Programs  Branch.  230  South  Dearborn, 
Chicago,  Illinois  60604. 
Region  VI  (Arkansas.  Louisiana.  New 
Mexico.  Oklahoma.  Texas).  Aiv 
Programs  Branch,  First  International 
Building.  1201  Elm  Street.  Dallas. 
Texas  75270. 
Region  VII  (Iowa.  Kansas.  Missouri. 
Nebraska).  Air  Programs  Branch,  324 
E.  11th  Street.  Kansas  City.  Missouri 
64106. 
Region  VIII  (Colorado,  Montana,  .\orth 
Dakota.  South  Dakota,  Utah, 
Wyoming),  Air  Programs  Branch,  1860 
Lincoln  Street,  Denver,  Colorado 
80295. 
Region  IX  (Arizona,  California,  Hawaii, 
Nevada,  Guam.  American  Samoa. 
Northern  Mariana  Islands).  Air 
Programs  Branch,  215  Fremont  Street, 
San  Francisco,  California  94105, 
Region  X  (Washington.  Oregon.  Idaho. 
Alaska),  Air  Programs  Branch,  1200 
Sixth  Avenue,  Seattle,  Washington 
98101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Willis  Beal,  Control  Programs  Operations 
Branch,  Office  of  Air  Quality  Planning 
and  Standards,  MD-15.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  North  Carolina  27711,  phone  919/ 
541-5665.  FTS  629-5665. 
SUPPLEMENTARY  INFORMATION:  Section 
110  of  the  Clean  Air  Act  requires  each 
State  to  adopt  and  submit  to  the 
Administrator  a  plan  which  provides  for 
the  implementation,  maintenance,  and 
enforcement  of  the  national  ambient  air 
quality  standards  (NAAQS) 


promulgated  under  Section  109  for  any 
air  pollutant.  These  plans  are  called 
State  Implementation  Plans  (SIP's).  SIP's 
are  dynamic  in  nature  and  are 
continuously  being  revised  due  to 
modifications  and  additions  to  State  and 
local  air  pollution  control  programs. 
Changes  to  ERA  regulations.  re\  isions  of 
the  NAAQS  ,  and  amendments  to  the 
Clean  Air  Act  also  necessitate  revisions 
to  the  SIP's, 

Section  110  requires  the  States  to 
submit  all  SIP's  and  SIP  revisicns  to 
EPA  for  review.  Approved  SIP's  become 
Federally  enforceable  regulations.  Brief 
descriptions  of  all  approved  SIP's  and 
SIP  revisions  are  codified  in  40  CFR  PaFl 
52.  The  text  of  the  approved  plans  is 
incorporated  by  reference.  The  texts  are 
made  available  to  the  public  at  EPA 
Headquarters  in  Washington.  D.C.,  the 
appropriate  Ei'A  Regional  Office,  and 
the  appropriate  State  air  pollution 
agency. 

If  a  State  fails  to  submit  an 
approvable  SIP  or  SIP  revision,  Section 
110(c)  requires  EPA  to  promulgate  a 
plan.  The  full  text  of  a  Federally 
promulgated  plan  is  codified  in  40  CFR 
Part  52. 

Section  110(h]  requires  the 
Administrator  to  assemble  and  publish  a 
comprehensive  document  setting  forth 
the  requirements  of  each  State's 
implementation  plan.  EPA  is  today 
announcing  the  availability  of 
documents  containing  the  SIP  provisions 
approved  or  promulgated  between  July 
1,  1979.  and  July  31.  1981,  for  55  States 
and  territories. 

Documents  containing  the  full  text  of 
all  approved  and  promulgated  SIP 
provisions  are  availible  for  inspection 
and  copying  at  EPA  Headquarters, 
EP"\'s  Office  of  .'\ir  Quality  Planning 
and  Standards,  and  the  appropriate  EPA 
Regional  Office  at  the  addresses  given 
above.  Documents  containing  only  the 
regulatory  portions  of  each  plan  may  be 
ordered  for  a  nominal  fee  from  the 
National  Technical  Information  Service, 
L'.S,  Department  of  Commerce.  5285  Port 
Royal  Road,  Spiingfield,  Virginia  22161. 
All  requests  should  use  the  following 
EiP.*\  document  numbers: 


Stale 


A '  a  bama  .....„™ 

Alaska ...—-«.«««.,..« 

Arizona 

Arkansas 

Ciiitornta' ..„. 

Colorado      . 

Connecticut 

Delaware 

Distnct  ot  Columbia 

Fionda 

Georgia --....„....« 

Hawaii .....-»..»„ 

*^a^o  .....»,„.^.„„„.^. 
Illinois ^.M.»».w«»« 


EPA  Docomeni  No. 


EPA-450/2-B1-0M 
EPA-450/2-ei-O21. 
EPA-450/2-e  1-022 
EPA-450/2-8 1-023 
EPA-450/2-81-024 
EPA-4  50/2-61 -025 
EPA-450'2-81-026 
EPA-4  50/2-81-027 
EPA-450/2-81-028. 
EPA-4  50/2-81 -029 
EPA-450  2  81-030. 
EPA-450/2-81-031. 
EPA-4  50/2-81-032. 
EPA-450/2-8 1-033. 


Stale 


Indiana.. 

Iowa 

Kansas.. 


Kentucky.. 


Maine...... 

Maryland. 


Mictiigan.. 


Mississippi.. 

Missoun 


Moniana ... 

Nebraska — 

Nevada 

New  Honipshks- 

New  Jersey 

New  Mexico 

New  York 

North  Carolina  .._ 
North  Dakota  ..._ 

Ohio 

Oklahoma 

Oregon 

Ponneytvania.. 

Rhode  Island 

South  Carokna... 
Sou*)  Dakota 


TsxM.. 


Utah 

Vemionl 

Virginia..- 

Washmglon .... 
West  Virginia.. 
VVisconsm .. 

Wyoming 

Amencan  Samoa.. 
Guam. 

Puerto  Rico 

us.  Virgm  Islands.. 


EPA  Ooontienl  No. 


EPA-4S0/2-81-034. 

EPA-450/2-«t-035. 

EPA-450/2-81-036 

EPA-450/2-81-037. 

EPA-450/2-8 1-038. 

EPA-450/2-81-039. 

EPA-4  50/2-81 -O40. 

EPA-450/2-81-041. 

EPA-450/2-81-042. 

EPA-4  50/2-81 -043. 

EPA-450/2-8 1-044. 

EPA-450/2-81-045. 

EPA-450/2-81-046 

EPA-450/2-81-047. 

EPA-450/2-81-048. 

EPA-450/2-81-049. 

EPA-4  50/2-81 -050 

EPA-450/2-ei-051. 

EPA-4  50/2-81-062. 

EPA-450/2-81-053. 

EPA-450/2-ei-OS4 

EPA-450/2-8 1 -066. 

EPA-4S0/2-6 1-056. 

EPA-450/2-8 1-057. 

EPA-450/2-ei-O58 

EPA-4  50/2-81 -059. 

EPA-4  50/2-81 -oeo 

EPA-450/2-ei-061 

EPA-4  50/2-81 -062. 

EPA-450/2-81-063 

EPA-4  50/2-81 -064 

EPA-4  50/2-81-065 

EPA^50/2-8'-066 

EPA-450/2-81-067 

EPA-450/2-81-068. 

EPA-450/2-81-O69. 

EPA-450/2-81-070. 

EPA-450/2-81-071 

EPA-45O(2-ei-072 

EPA-450/2-81-073. 

EPA-450/2-81-074 


In   addition   to   these    Statewide   regulalions.    the^    are 
s(>parate  vokimes  lor  counties  arxl/cx  a*  pollution  conmn 

distncts  in  Calitomta 


Califomia  air  pollution  Control 
Distnct 


Amador  County 

Bay  Area „ 

Butte  County _. 

Calaveras  County . 

Colusa  County 

Del  Norte  County... 


El  Dorado  County 

Fresno  County 

Glenn  County 

Great  Basm  Unified 

HumboWt  County 

Imperial  County 

Kam  County 


Kings  County 

Lake  County 

Lassen  County 

Madera  County 

Manposa  Courtly 

Mendocino  County 

Merced  County 

Modoc  County 

Moolefey  Bay  Unified 


Document  No. 


EPA-450/2-81-024- 

01. 
EPA-4S0/2-81-024. 

02. 
EPA-4S0/2-81-024- 

03 
EPA-4S0/2-81-024- 

04 
EPA-450/2-81-024- 

05 
EPA-450/2-ei-024- 

06 
EPA-4S0/2-81-024- 

07 
EPA-450/2-81-024- 

oa. 

EPA-450/2-et-024- 

09 
EPA-450/2-81-024- 

10. 
EPA-450/2-8 1-024- 

11 
EPA-450/2-81-024- 

12 
EPA-450/2-81-024- 

13. 
EPA-450/2-«t-O24- 

14. 
EPA-4S0/2-81-024. 

15. 
EPA-450/2-«1-024- 

18 
EPA-450/2-81  -024- 

17, 
EPA-450/2-81-024- 

18 
EPA-450/2-81 -024- 

19. 
EPA-4S0/2-81-024- 

20. 
EPA-450/2-81 -024- 

21. 
EPA-450/2-81 -024- 

22. 
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Calilofnia  at  poAuOon  Control 
Ostnct 


DocutneM  No. 


Nevada  County 

Nof1t>©fTi  Sonoins  CouMy.. 

Ptecef  Counly 

P^jmas  Cour«r 

SacramefHo  County..    ..   — 

San  Olego  Co>*it» 

San  Joagiw  County 


S»i  Lua  Obnpo  CowKy. 
Sania  aattnra  County— 

Shasta  County 

Siena  County 


Sisliivou  Coirty 

Soum  Coast. 

SouBwasi  Desert  . 
Stansiau*  County 

Soner  County 

Te^ama  Coi»»y 

Tnnily  County  ___. 
Tjlata  Cotnty—. 


TuofUTwie  Coi*»ty  ._.. 
(^efXura  County  _ 


*o<o.Soiana  County  . 
V  jt:a  C^oorty 


EPA-450'2-8I-OS4- 

23 
EPA-450' 2-81-024- 

24 

EPA-*50'2-8i-0?*- 
25 

EPA-«S0/2-«1  -024- 
26 

EPA-450'2-8'-024- 

27 
EPA-450'2-81  -02<- 

28 
EPA-*50   2-81-02J 

29 
EPA.-450/2-«1-02l. 

30 
EPA-450/ 2-81-0?  i- 

31 
EPA-45CI'2-8'-024- 

32. 

EPA-450.  z-ai-os^- 
EPA-450  2 -a ! -024- 

34 
ePA-450/2-81-024- 

35. 
EPA-4  50/2-81-024- 

36. 
EPA-4S0'2-9t-<j24 

37 
EPA-450  2  81-024- 

38. 
EPA-450  2-81  ^D24- 

39 
EPA-45C  2-8' -024- 

40 
EPA-450/2-8'-024- 

41 
EPA-4iO  2-81-024- 

42. 
EPA-4  50/2-81-024- 

43. 
EPA-450.  2-81   024- 

44 
EPA-4  50/2-81-024- 

45. 


Dated:  November  1,  1982. 
Kathleen  M.  Bennett, 

Assistant  Administrator  fur  Air.  Noise,  and 
Radiation. 

;KR  Doc   B2-51495  Fll^d  l!-;S-«::  8;45  amj 
nUJNG  CODE  6560-SO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  No.  FEMA  6455]  ' 

Suspension  of  Community  Eiigibility 
Under  ttie  National  Flood  Insurance 
Program 

AGENCY:  Federal  Emergency 
Management  Agency.  FEMA. 
action:  Final  rule. 

SUMMARY:  This  rule  lists  communitie.s. 
where  the  sale  of  flood  insurance  hds 
been  authorized  under  the  National 
Flood  Insurance  Program  (\FIP),  that 
are  suspended  on  the  effective  dates 


listed  within  this  rule  because  of 
noncompliance  with  the  flood  plain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  flood  plain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  third  date 
("Susp.")  listed  in  the  fifth  column. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Richard  E.  Sanderson,  Chief  Natural 
Hazards  Division  (202)  287-0270,  500  C 
Street  Southwest,  Donohoe  Building, 
Room  505,  Washington,  DC  20472. 
SUPPLEMENTARY  INFORMATION:  The 
.National  Flood  Insurance  Program 
(.NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
re  isonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  flood  plain 
rr.anagement  measures  aimed  at 
protecting  lives  and  new  construction 
from  future  flooding.  Section  1315  of  the 
National  Flood  Insurance  Act  of  1968,  as 
amended  (42  U.S.C.  4022)  prohibits  flood 
insurance  coverage  as  authorized  under 
the  National  Flood  Insurance  Program 
(42  U.S.C.  4001-^128)  unless  an 
appropriate  public  body  shall  have 
adopted  adequate  flood  plain 
management  measures  with  effective 
enforcement  measures.  The  communities 
listed  in  this  notice  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations  (44  CFK  Part 
59  et  seq.j.  Accordingly,  the 
communities  are  suspended  on  the 
effective  date  in  the  Fifth  column,  so  that 
as  of  that  date  flood  insurance  is  no 
longer  available  in  the  community. 
However,  those  communities  which, 
prior  to  the  suspension  date,  adopt  and 
submit  documentation  of  legally 
enforceable  flood  plain  management 
measures  required  by  the  program,  will 
continue  their  eligibility  for  the  sale  of 
msurance.  Where  adequate 
documentation  is  received  by  FEMA,  a 
notice  withdrawing  the  suspension  will 
be  published  in  the  Federal  Register. 
In  addition,  the  Director  of  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  these  communities  by  publishing  a 
Flood  Hazard  Boundary  Map.  The  date 
of  the  flood  map,  if  one  has  been 
published,  is  indicated  in  the  sixth 
column  of  the  table.  No  direct  Federal 


financial  assistance  (except  assistance 
pursuant  to  the  Disaster  Relief  Act  of 
1974  not  in  connection  with  a  flood)  may 
legally  be  provided  for  construction  or 
acquisition  of  buildings  in  the  identified 
special  flood  hazard  area  of 
communities  not  participating  in  the 
NFIP  pid  identified  for  more  than  a  year 
on  the  Federal  Emergency  Management 
Agency's  initial  flood  insurance  map  of 
the  community  as  having  flood  prone 
areas.  (Section  202(a)  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L. 
93-234),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown  in 
the  last  column. 

The  Director  finds  that  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  533(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance."  This  program  is 
subject  to  procedures  set  out  in  0MB 
Circular  A-95. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b),  the  Associate  Director  of  State 
and  Local  Programs  and  Support,  to 
whom  authority'  has  been  delegated  by 
the  Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
stated  in  section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  flood  plain  management 
together  with  the  availability  of  flood 
insurance  decreases  the  economic 
impact  of  future  flood  losses  to  both  the 
particular  community  and  the  nation  as 
a  whole.  This  rule  in  and  of  itself  does 
not  have  a  significant  economic  impact. 
Any  economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  flood  plain 
management,  thus  placing  itself  in  non- 
compliance of  the  Federal  standards 
required  for  community  participation. 

List  of  SubjecU  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

PART  64— [AMENDED] 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


JMI 
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. 

State  and  county 

Location 

Commu.nity  f4o 

Effective  dales  of  authonzation/ cancellation  of  sate  ot 
flood  insurance  m  community 

Special  Nood  hazard  area 
ndentitiea 

Dale  certain 

f  e.le'a' 
ftssistance  nc 
»or»9,-*'  gvanaoti 
r  sp*>c,w^   •I'vTr! 

riaZd'C    ii'i:r.ii 

California  Orange  .  

Fountain  Valley,  city  of 

Lamar  citv  of   „....„ 

Danen,  town  of 

UnmcorDO'ated  areas    ..._ 

Palo  citv  ol 

Unincorporated  areas    

060218C 

Jan    2S,    1972.   emergency    Njv     17,    1982,    -egoia- 

^4ov    -7    1982,  suspended 
Ap'   8    19^5   emergency    Nov    17    '^p,:   ^egjiar    ^-to-^ 

17    1982,  suspended 
jan    19    1973,  emergency   Jan   2    •'if 2    '^uia-   Nov 

17    1182   suspended 

Oct    20.    1975.   emergency    Nov    17.   1982.  regular. 

Nov   17,  1982  susponoed 
June  25.   1976,   emergency    Nov    17.   1982.  rsgutar 

Nov    17,  1982   suspenckx:: 

Mav  1    '9  "4   emergency   Nov   17,  1982.  regular,  Nov 

17,  I9tt2,  susper\)ed 
Apr    22.    19-5    emergerxry,   Nov.   17,   ^9S2.   regular 

Nov   17   1982,  suspended. 
May   21     1975,   emeigency:   ftov.    17,    1982.   regular. 

Nov   -17,  1982   susoended. 
June   30,    1975,   emergency;   Nov    17,   1982,  regular. 

Nov   17,  1962.  suspended. 
Feb    20,    1975    emergency:   Nov    17,   1982.   regular 

f^v   17,  1982  suspended. 
May  16,   1974    emergency;  Nov    17,   1982,  regul»-, 

Nov.  17,  1982   suspended. 
Apr.   18.   1974,   emergecK^.   Nov,    17.   1982,   regulw: 

No*.  17.  1982,  suspended. 

Jurw   16,   1975.  emergency;  Nov.   17,   1982.  regular 

Nov.  17,  1982.  suspended. 
Apr    22.   1975,  emergency;  Nov.   17,   1982.  regular 

Nov  17.  1982.  suspended. 
June  16.  1975,  emergency;  Nov.  17.  1962.  regular 

Nov,  17.  1982,  suspended. 
Feb   1,  1974.  emergency:  Nov.  17,  1982-regul«;  Nov. 

17,  1982,  suspended 

Dec    18,   1974    emergency;  Nov.   17,  1982.  regular 

Nov  17,  1982,  suspended. 
Dec.  24,   1975,  emergency:  Nov.   17,   1982.  regular 

Nov   17,  1982.  suspended. 
Apr.  22,    1976.  emergency,  Nov.   17,   1984  regular 

Nov.  17,  1982,  suspended. 
Dec.  3.  1974.  emergency;  Nov   17,  1982.  regular;  Nov. 

17.  1982,  suspended. 

Jen    27.    1976,  emergency:  Nov.   17,   1982.  regular 

Nov  17,  1982,  suspended. 
Feb.   10,   1976,  emergency  Nov.   17,   1982,  regular 

Nov  17,  1982,  suspended. 
July  30,  1971,  emergency;  l^ay  4.  1973.  regular;  Nov. 

17.  1982.  tstnpended. 
May  30,  1974,  emeigency  June  1,  1979,  regular  Nov. 

17,  1982,  suspended. 
June  28,   1974,  emergency;  Nov.  17,  1982,  regular 

Nov.  17,  1962,  (uspended. 

Nov.  17,  1982,  suspended. 
Dec.   18,   1974.  emergency;  Nov.   17.  1982,  regular 
Nov   17,  1982,  suspended. 

Ivtar     ?^'     '9-i     Mav    ?8     1978. 

Ciciooe-  •    '  S  '6 
Ma'   22    ■;^-4   Ajs    -3.  1976  __.. 

Ju!\   X     "-~4    Ms,    ■"     1977 

On   ?fi,  1977 

Nov  17,  1962 
Do. 
Da 

OOl 

Colorado  Prowers  

Connecticul   Fair^tetd 

iowa 

Black  Hawk   

0801 46B 

090005D 

190535B 
190442A 

Unn _ 

Sept  19  1975 

Do. 

Da 

Do. 
Do 
Do, 
Do. 
Do. 
Do 

IllinofS- 

Boone 

170807B 

Apr    ?9    1 977 

Will 

Lockport   city  of     

170703B 
170771C 

Mar.  8,  1974,  June  11,  1976 

Nov    29.    1974.   Jan    9,    1976, 

Jan   1,  1982 
Mar   15,  1974,  July  2.  1976 

Sept  20.  1974,  Dec   19,  1975 

Do             

Plainfield,  village  of 

Winslow,  village  of 

Stephenson      

170644B 

Maryland  Cecil      

Chariestown   town  of  

240021 B 

Wrcbigan   Wayne  

2602348 

Missouri   Lincoln 

Winfield,  city  of _ 

29021 3B.... 
340199B 

Dec  28.  1973.  May  7.  1976 

Mew  Jersey 

Gloucester     .  

Do 
Do. 
Do. 
Do 

Do 
DO. 
Do. 
Do 

Do. 
Do. 
Do 
Do. 

Oo 
DO. 
Do 

Hudson 

Hoboken   city  of  

340222B 

June  28.  1974.  Apr  30.  1976 

May  17,  1974,  June  18.  1976. 

May  31.  1974,  June  11.  1976 

July  26,  1974,  May  28,  1976 

Feb.  IS,  1974.  June  18  1976 

Nov  17,  1982  ., 

May  24,  1974,  July  23,  1976 

Aun   9    1S74    iAtu    S    IBTfl 

Sussex 

3404S6B 

Gloucester        „.. 

Washington  townsl^ip  of 

34021 3B  .. 

New  York 

361519B 

Wor^Iqomp'-y       

Palatine  Bnnge  vtllaqe  of 

3604 54B 

Nassau 

Russell  GarL)€-i"i6  village  of 

361583A _... 

390507B 

OHIO  Shelby 

Pennsylvania 

York 

Lcwist^erry   borough  of  

420929B 

Snyder 

Union  township  of        

422040A 

July  18,  1975  ._      „    -     _ 

May  4.  1973,  Oct.  31,  1975 

Nov  15,  1975,  June  1,  1979 

June  28.  1974,  Jine  18.  1976 

Fob.  7.  1975 _ 

May  17,  1974,  Apr.  25,  1975 

Do 

Solinsgiove  borough  of  

4253078 

Adams  

York  Springs  borough  of 

421239B .;... 

480598B 

Texas   Tar'ant   Oa'ias 

Grapevine,  city  of _ 

Saxis,  town  of      

Virginia   Accon^ack 

510003A _.. 

54001  SB 

West  Virginia   Brook? 

Wellsburg,  city  of 

(National  Flood  Insurance  Act  of  1968  (title  XIII  of  the  Housing  and  Urban  Development  Act  of  1968):  effective  Jan.  28,  1969  (33  FR  17804, 
Nov.  28.  1968).  as  amended,  42  U.S.C.  4001-4128;  Executive  Order  12127,  44  FR  19367;  and  delegation  of  authority  to  the  Associate  Director. 

Slate  and  Local  Programs  and  Siippnti) 

lssu(-d;  November  9.  1982. 
Dave  McLoughlin, 
Acting  Associate  Director,  State  and  Local  Programs  and  Support. 

|FR  Uoc,  82-31274  Filpci  11-16-B2:  8:45  am| 
BILLING  CODE  6718-03-M 


44  CFR  Part  70 
[Docket  No.  FEMA-59091 

Letter  of  Map  Amendment  for  Cobb 
County,  Ga.,  Under  National  Flood 
Insurance  Program 

agency:  Federal  Emergi^nry 
Management  Agency. 


action:  Final  rule,  correction, 

summary:  The  Federal  Emergency 
Management  Agpncy  published  a  list  of 
communities  for  which  tnaps  identifying 
Special  Flood  Hazard  Areas  have  been 

published.  This  list  included  Cobb 
County.  Ga.  It  has  been  determined  by 
the  Associate  Director,  State  and  Local 
Programs  and  Support  after  acquiring 
additional  flood  information  and  after 


further  technical  review  of  the  Flood 
Insurance  Rate  Map  for  Cobb  County, 
Ga„  that  certain  property  is  not  within 
the  Special  Flood  Hazard  Area, 

This  map  amendment,  by  establishing 
that  the  subject  property  is  not  within 
the  Special  Flood  Hazard  Area,  removes 
the  requirement  to  purchase  flood 
insurance  for  that  property  as  a 
condition  of  Federal  or  federally-related 
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financial  assistance  for  construction  or 
acquisition  purposes. 
EFFECTIVE  DATE:  November  17,  1982. 
FOR  FURTMEH  INFORMATION  CONTACT: 

Mr.  Brian  R.  Mrazik,  Acting  Chief. 
Engineering  Branch,  Natural  Hazards 
Division.  Federal  Emergency 
Management  Agency,  Washington,  DC. 
20472,  (202)  287-0230. 
SUPPLEMENTARY  INFORMATION:  If  a 
property  owner  was  required  to 
purchase  flood  insurance  as  a  condition 
of  Federal  or  federally  related  financial 
assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property  owner 
from  maintaining  flood  insurance 
coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium  paid 
for  the  current  policy  year,  provided  that 
no  claim  is  pending  or  has  been  paid  on 
the  policy  in  question  during  the  same 
policy  year.  The  premium  refund  may  be 
obtained  through  the  insurance  agent  or 
broker  who  sold  the  policy,  or  from  the 
National  Flood  Insurance  Program 
(NFIP)  P.O.  Box  34294,  Bethesda, 
Maryland  20034,  Phone:  (800)  638-6620 

The  map  amendments  listed  below 
are  in  accordance  with  S  70.7(b); 

Map  Number  H  and  1 130052,  Panel 
0100  A  published  in  October  6, 1980  la 
45  FR  66062  indicates  that  a  property 
located  in  Land  Lot  279,  First  District. 
Second  Section,  Cobb  County,  Ga.,  as 
recorded  in  Deed  Book  1095,  Page  589  m 
the  Cobb  County  Records  is  located 
within  the  Special  Flood  Hazard  Area 
This  information  supersedes  the 
information  previously  published  on 
October  6,  1980  in  45  FR  66062  as  beip.y 
located  in  Deed  Book  1059. 

Map  Number  H  and  1 130052.  Panel 
0100  A  is  hereby  corrected  to  reflect  that 
the  above-mentioned  property  is  not 
within  the  Special  Flood  Hazard  Arpa 
identified  on  January  3, 1979.  The 
property  is  located  in  Zone  C. 

Pursuant  to  the  provisions  of  5  II.S.C. 
605(b),  the  Associate  Director,  State  and 
Local  F>rograms  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rale  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  am! 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
.if  1968).  effective  January  28. 1969  (33  FR 
178<14.  Novpmber  28,  1968).  as  amended;  42 
U.S.C.  400H128;  Executive  Order  12127,  44 
FR  19367:  df  legation  of  authority  to  Associate 
nirecfur.  State  and  I.oca!  Programs  and 
Support) 

Issued:  October  25.  1982. 
Lee  M.  Thomas, 

Associate  Director,  State  and  Local  Programs 
and  Support 

(FR  Doc  82  31 40C  Filed  11-16-82:  *46  am) 
BILUNG  CODE  871S-03-M 


44  CFR  Part  70 
IDocket  No.  FEMA-59091 

Letter  of  Map  Amendment  for  Village 
of  LibertyvUle,  III.,  Under  National 
Flood  Insurance  Program 

agency:  Federal  Emergency 

Management  Agency. 

action:  Final  rule,  map  amendment. 


List  of  Subjects  in  44  CFR  Part  70 

Flood  insurance — floodplains. 


SUMMARY:  The  Federal  Emergency 
Mjnagement  Agency  published  a  list  of 
communities  for  which  maps  identifying 
Special  F'lood  Hazard  Areas  have  been 
published.  This  list  included  Libertyville. 
in.  It  has  been  determined  by  the  t 

.Associate  Director,  State  and  Local 
Programs  and  Support  after  acquiring 
additional  flood  information  and  after 
further  technical  review  of  the  Flood 
Insurance  Rate  Map  for  Libertyville,  111., 
that  certain  property  is  not  within  the 
Special  Flood  Hazard  Area. 

rhis  map  amendment,  by  estabishing 
that  the  subject  property  is  not  within 
the  Special  Flood  Hazard  Area,  removes 
the  requirement  to  purchase  flood 
insurance  for  that  property  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  construction  or 
acquisition  purposes. 
EFFECTIVE  DATE:  November  17,  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  [ohn  T.  Anderson,  Regional  Director. 
Federal  Emergency  Management 
.•\gencv.  300  South  Wacker  Drive,  24th 
Floor,  Chicago,  111.  60606.  (312)  353-1500 
SUPPLEMENTARY  INFORMATION:  If  a 
property  owner  was  required  to 
purchase  flood  insurance  as  a  condition 
of  Federal  or  federally-related  financial 
assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property  owner 
from  maintaining  flood  insurance 
coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium  paid 
for  the  current  policy  year,  provided  that 
no  claim  is  pending  or  has  been  paid  on 
the  policy  in  question  during  the  same 
policy  year.  The  premium  refund  may  be 


obtained  through  the  insurance  agent  or 
broker  who  sold  thej)olicy,  or  from  the 
National  Flood  Insurance  Program 
(NFIP),  P.O.  Box  34294,  Bethesda, 
Maryland  20034,  Phone:  (800)  638-6620. 

The  map  amendments  listed  below 
are  in  accordance  with  70.7(b);  Map 
Number  170377,  Panel  0005B  published 
on  October  6, 1980,  in  45  FR  66074 
indicates  that  Lots  120  through  165  in 
Red  Top  Farm  of  Libertyville.  Unit  3, 
according  to  the  plat  thereof,  recorded 
August  29,  1978,  as  Document  1942331, 
in  Book  67  of  Plats,  page  18,  in  the  Office 
of  the  Recorder  of  Deeds  of  Lake 
.  County,  111.,  is  located  within  the  Special 
Flood  Hazard  Area. 

Map  Number  170377,  Panel  0005B  is 
hereby  corrected  to  reflect  that  the 
above-mentioned  property  is  not  located 
within  the  Special  Flood  Hazard  Area 
identified  on  January  16,  1980.  The 
property  is  located  in  Zones  B  and  C. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director.  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  70 

Flood  insurance — floodplains. 

(National  Flood  Insurance  Act  of  1968  (Title 
Xin  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28.  196a  (33  FR 
17804,  November  28,  1968].  as  amended,  42 
U.S.C.  4001^128;  Executive  Ordpr  12127.  44 
FR  19367;  delegation  of  authority  to  .Associate 
Director,  State  and  Local  Programs  and 
Support) 

Issued:  October  25, 1982. 
Lee  M.  Thomas, 

Associate  Director.  State  and  IaicuJ  PrOi;rums 
anil  SuppiTt. 

;)  k  Di.r,  B2-.IUU3  Filed  ll-ll)-*!;lt:«»m| 
BILLING  CODE  e71B-03-M 


44  CFR  Part  70 
IDocket  No.  FEMA-6379] 

Letter  of  Map  AmerKlment  for  ttie  City 
Of  South  Lake,  Tex.,  Under  National 
Flood  Insurance  Program 


<V. 


agency:  Federal  Emergency 
Management  Agency. 


f 


UMI 
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ACTION:  Final  rule,  map  correction. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  [FEMA)  published 
a  list  of  communities  for  which  maps 
identifying  Special  Flood  Hazard  Areas 
have  been  published.  This  list  included 
the  City  of  South  Lake.  Tex.  It  has  been 
determined  by  the  Associate  Director. 
State  and  Local  Programs  and  Support, 
after  acquiring  additional  flood 
information  and  after  further  technical 
review  of  the  Flood  Insurance  Rate  Map 
for  the  City  of  South  Lake,  T^,  that 
certam  property  is  not  within  me 
Special  Flood  Hazard  Area. 

This  map  amendment,  by  estabhshing 
that  the  subject  property  is  not  within 
the  Special  Flood  Hazard  Area,  removes 
the  requirement  to  purchase  flood 
insurance  for  that  property  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  construction  or 
acquisition  purposes. 
EFFECTIVE  DATE:  .November  17.  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Brian  R.  Mrazik,  Acting  Chief. 
Engineering  Branch,  Natural  Hnzards 
Division,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20742,  (202)  287-0203. 
SUPPLEMENTARY  INFORMATION:  If  a 
property  owner  was  required  to 
purchase  flood  insurance  as  a  condition 
of  Federal  or  federally-related  financial 
assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  properly  ovvm  r 
from  maintaining  flood  insurance 
coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium  paid 
for  the  current  policy  year,  provided  that 
no  claim  is  pending  or  has  been  paid  on 
the  policy  in  quesbon  during  the  same 
policy  year.  The  premium  refund  may  be 
obtained  through  the  insurance  a^ent  or 
broker  who  sold  the  policy,  or  from  the 
National  Flood  Insurance  Program 
(NFIP)  at:  P.O.  Box  34294.  Bethesda. 
Maryland  20034,  Telephone:  (800|  638- 
6620. 

The  map  amendments  listed  below 
are  in  accordance  with  S.  70.7fb); 

Map  No.  H  &  I  480612  Panel  001  OB, 
published  on  August  9,  1982,  in  47  FR 
34396,  indicates  that  Lot  12.  Block  1. 
Twin  Creeks  Addition,  South  Lake.  Tex., 
as  recorded  in  Volume  388-150,  Page  74, 
in  the  Office  of  the  Clerk,  Tarrant 
County.  Tex.,  is  located  within  the 
Special  Flood  Hazard  Area. 

Map  No.  H  &  I  480612  Panel  OOIOB  is 
hereby  corrected  to  reflect  that  the 
existing  structure  located  on  the  above- 
mentioned  property  is  not  within  the 
Special  Flood  Hazard  Area  identified  on 
July  5,  1982.  This  structure  is  in  Zone  C. 


Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director,  Stale  and 
Local  Programa  and  Support  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  Impact  on  n 
substantial  number  of  small  entities 
This  rule  provides  routine  legal  notice  ot 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  70 

Flood  insurance — floodplain.s 

(Natinn;il  Flond  In.surance  .A;;t  of  1<*>8  (Title 
Xill  of  Ffniisinj?  and  L'rban  Development  Ad 
nf  1968).  effective  January  28.  istw  |.-(3  KR 
l-WVl.  Novpmijer  28.  1!*>B).  hs  ampiitled:  42 
use  4001^128;  Rxecutivp  Order  12127.  44 
FR  19iib:',  delppation  of  authunty  tu  Associate 
lOirectoi,  Stole  and  Local  t'rograms  and 
Support] 

Issued:  October  25,  1982. 
Lee  M.  Thomas. 
Associaic  Dimtor.  State  and  Local  Programs 

and  SuppcrL 

IKK  Dm    a;-:iHOh  Kiltni  U-16-B2;  fc«  ani| 
BILLI^tG  CODE  671S-03-M 


44  CFR  Part  70 
IDocketNo.  FEMA-57121 

Letter  of  Map  Amendment  for  the  City 
of  Virginia  Beach,  Va^  Under  National 
Flood  Insurance  Program 

AGENCY:  Federal  Emergency 

Management  .A.gency. 

ACTION:  Final  rule,  map  correction. 

summary:  The  Federal  Emergency 
M.inagcment  .Agency  published  a  list  of 
communities  for  which  maps  were 
pi.tilished  identifying  Special  Flood 
Hazard  Areas,  This  list  included  the 
City  of  Virginia  Beach.  It  has  been 
determined  by  the  Associate  Director, 
State  and  Local  Programs  and  Support. 
after  acquiring  additional  flood 
information  and  after  further  technical 
review  of  the  Flood  Insurance  Rate  Map 
for  the  City  of  Virginia  Beach,  that 
certain  structures  are  not  within  the 
Special  Flood  Hazard  Area 

This  map  amendment,  by  establishing 
that  the  subject  structures  are  not  within 
the  Special  Flood  Hazard  Area,  removes 
the  requirement  to  purchase  flood 
insurance  for  those  structures  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  construction  or 
acquisition  purposes, 
.  EFFECTIVE  DATE:  November  17, 19H2. 


FOR  FURTHER  INFORMATION  CONTACT: 

Brian  R.  Mrazik.,  Acting  Chief, 
Engineering  Branch,  Natural  Hazards 
Division,  Federal  Emergency 
Management  Agency.  Washint'ton,  D.C- 
204~2.  (202)  287-0230. 
SUPPLEMENTARY  INFORMATION:  If  .'. 
property  owner  was  required  to 
purchase  flood  insurance  as  a  condition 
of  Federal  or  federally  related  financial 
assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property  owaer 
from  maintaining  flood  insurance 
coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium  paid 
for  the  current  policy  year,  provided  that 
no  claim  is  pending  or  has  been  paid  on 
the  policy  in  question  during  the  same 
policy  year  The  premium  refund  may  be 
obtained  through  the  insurance  agent  or 
broker  who  sold  the  polic:\',  or  from  the 
National  Flood  Insurance  Program 
(NFIP)  at:  P.O.  Box  34294.  Bethesda. 
Maryland  20034.  Phone:  (MO)  638-6620 
toll  free. 

The  Map  amendments  listed  below 
are  in  accordance  with  S70.7(b): 

Map  No.  51553-lB.  Panel  No.  H&l  22. 
published  on  October  23, 1979,  in  44  FR 
61013,  indicates  that  the  existing 
structures  located  on  Lot  No.  12,  Block 
H.  Section  8.  Arrowhead,  also  known  as 
301  Caddoan  Turn,  City  of  Virginia 
Beach.  Va..  as  recorded  in  Plat  Book  60, 
Page  4a  in  the  Office  of  the  Clerk  of  the 
Circuit  Court  of  the  City  of  Virginia 
Beach,  Va..  are  located  within  the  , 

Special  Flood  Hazard  Area. 

Map  No.  515531B.  Panel  No.  [i&l  22.  is 
hereby  corrected  to  reflect  that  the 
above-mentioned  structures  are  not 
within  the  Special  Flood  Hazard  Area 
identified  on  October  8. 1976.  The 
structures  are  in  Zone  B. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director.  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  wi||  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  Special  Flood  Hazard  Areas 
on  the  bas;s  of  updated  information  and 
imposes  no  new  requiit  ments  or 
regulatjons  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Pari  70 

Flood  insurance — floodplains, 

I  National  Flood  Insurance  Act  of  19b8  (Title 
Xlll  of  HousinR  and  Urtian  De\elopment  Act 
of  ISt*).  effect  ve  January  28,  19««  [Xi  KR 
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17804.  November  28, 1968).  as  amended;  42 
U.S.C.  4001-4128;  Executive  Order  12127,  44 
FR  19367;  and  delegation  of  authority  to 
Associate  Director,  State  and  Local  Programs 
and  Support) 

Issued:  October  22, 1982.      | 
Lee  M.  Thomas, 

Associate  Director,  State  and  Local  Programs 
and  Support. 


(FR  Doc.  82-31404  Filed  1!-I6-<J2.  8:43  iin\ 
WUJNG  CODE  671S-03-M 


f 


44  CFR  Part  70 
[Docket  No.  FEMA-5909] 


V 


Letter  of  Map  Amendment  for 
Unincorporated  Areas  of  Trempealeau 
County,  Wis.,  Under  National  Flood 
Insurance  Program 

agency:  Federal  Emergency 

Management  Agency. 

action:  Final  rule,  map  amendment. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  published  a  list  of 
communities  for  which  maps  identifying 
Special  Flood  Hazard  Areas  have  been 
published.  This  list  included 
Trempealeau  County,  Wisconsin.  It  has 
been  determined  by  the  Associate 
Director,  State  and  Local  Programs  and 
Support  after  acquiring  additional  flood 
information  and  after  further  technical 
review  of  the  Flood  Insurance  Rate  Map 
for  Trempealeau  County,  Wis.,  that 
certain  property  is  not  within  the 
Special  Flood  Hazard  Area. 

This  map  amendment,  by  establishing 
that  the  subject  property  is  not  within 
the  Special  Flood  Hazard  Area,  removes 
the  requirement  to  purchase  flood 
insurance  for  that  property  as  a 
condition  of  Federal  or  federally-related 
financial  assistance  for  construction  or 
acquistion  purposes. 
EFFECTIVE  DATE:  Novem.ber  17,  1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  John  T.  Anderson,  Regional  Director. 
Federal  Emergency  Management 
Agency,  300  South  Wacker  Drive.  24th 
Floor,  Chicago,  Illinois  60606,  (312)  353- 
1500. 

SUPPLEMENTARY  INFORMATION:  If  a 
property  owner  was  required  to 
purchase  flood  insurance  as  a  condition 
of  Federal  or  federally-related  financial 
assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agree  to  waive  the  property  owner 
from  maintaining  flood  insurance 
coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium  paid 
for  the  current  policy  year,  provided  that 
no  claim  is  pending  or  has  been  paid  on 
the  policy  in  question  during  the  same 
policy  year.  The  premium  refund  may  be 


obtained  through  the  insurance  agent  or 
broker  who  sold  the  policy,  or  from  the 
National  Flood  Insurance  Program 
(NTIP).  P.O.  Box  34294,  Bethesda, 
Maryland  20034,  Phone:  (800)  638-^620. 

The  map  amendments  listed  below 
are  in  accordance  with  S.  70.7(b):  Map 
.Number  555585A,  Panel  H&I  37 
published  on  October  6, 1980,  in  45  FR 
66090  indicates  that  Part  of  the  SW 
quarter  of  the  SW  quarter  of  Section  3, 
Township  19  North,  Range  8  West, 
Trempealeau  County.  Wise,  consisting 
of  1.0  acre,  and  described  as  follows: 
Commencing  at  the  2-inch  pipe 
monumenting  the  South  Quarter  corner 
of  said  Section  3,  Township  19  North, 
Range  8  West;  thence  South  69°  22'  West 
1,100.00  feet;  thence  North  46°  38'  West 
509.5  feet  to  a  point  of  intersection  of  the 
existing  property  line  fence  on  the  South 
line  of  said  Section  3,  Township  19 
North.  Range  8  West  and  the  Westerly 
right-of-way  line  of  U.S.  Highway  53; 
thence  South  88°  35'  West  along  460.10 
feet  along  said  South  line  to  the  point  of 
beginning  of  this  description;  thence 
continuing  South  88°  35'  West  along  said 
South  line  199.25  feet:  thence  North  20° 
22  West  202.00  feet  to  the  point  of 
beginning  is  located  within  the  Special 
Flood  Hazard  Area.  The  above 
described  parcel  is  unrecorded  as  such 
being  a  portion  of  Part  of  the  SW  quarter 
of  Section  3,  Township  19  North,  Range 
8  West,  recorded  as  document  No. 
178196,  Volume  134  of  Deeds,  Pages  229 
and  230,  in  the  office  of  the  Register  of 
Deeds  for  Trempealeau  County. 

Map  Number  555585A,  Panel  H&I  is 
hereby  corrected  to  reflect  that  the 
above-mentioned  property  is  not  located 
within  the  Special  Flood  Hazard  Area 
identified  on  March  26, 1976.  The 
property  is  located  in  Zone  C. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Associate  Director,  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
This  rule  provides  routing  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  70 

Flood  insurance — floodplains. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1969  (33  FR 
17804.  November  28.  1968)  as  amended;  42 
U.S.C.  4001-1128;  Executive  Order  12127,  44 


FR  19367;  delegation  of  authority  to  Associate 
Director,  State  and  Local  Programs  and 
Support) 

Issued:  October  15, 1982. 
Lee  M.  Thomas, 

Associate  Director.  State  and  Local  Programs 
and  Support. 

|FR  Doc.  82-31398  Filed  ll-lft-SZ  8:45  am] 
BILUNO  CODE  6718-03-11 


FEDERAL  COMMUNICATIONS 

COMMISSION 

H 

47  CFR  Part  15 

[Docket  No.  20990;  RM-1617;  RM-2152;  RM- 
2223;  FCC  82-467] 

Radio  Frequency  Devices;  Amendment 
of  the  Commission's  Rules  To  Provide 
for  Remote  Control  and  Security 
Devices 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule  (Memorandum 
Opinion  and  Order). 

summary:  This  Order  reconsiders  and 
amends  the  recently  adopted  rules  in 
Part  15  for  non-licensed,  short-range 
radio  control  transmitters.  These 
transmitters  are  used  in  a  variety  of 
applications  such  as  wireless  security 
alarm  and  medical  alert  systems,  garage 
door  opener  systems,  etc.  This 
amendment  further  cautions 
manufacturers  to  consider  the 
susceptibility  of  their  equipment  to 
interfering  signals  and  avoid  frequencies 
used  by  close  proximity,  high  power 
government  and  non-government 
stations  such  as  amateur  radio  stations, 
etc.  In  addition,  this  amendment  relaxes 
the  provision  for  periodically  operating 
radio  control  transmitters  in  wireless 
security  systems  for  automatic  self- 
testing  purposes.  This  action  is  taken  in 
response  to  three  petitions  for 
reconsideration  of  this  docket's  Report 
and  Order. 

DATES:  This  Order  becomes  effective 
December  9, 1982. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACr. 
Sydney  P.  Bradfield,  Federal 
Communications  Commission,  Office  of 
Science  and  Technology,  Washington, 
D.C.  20554,  phone  202-653-8247. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  15 

Communications  equipment, 
Computer  technology.  Labeling,  Radio, 
Reporting  requirements.  Security 
measures. 


.JMI 
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yi-2152;RM- 


ontact: 


In  the  matter  of  amendment  of  Part  15 
of  FCC  Rules  to  provide  for  remote 
control  and  security  devices. 

.Adopted:  Odober  28, 1982. 
Released:  November  2,  1962. 

1.  On  October  22. 1981.  the 
Commission  adopted  a  Report  and 
Order  (hereafter  Report)  in  the  above 
captioned  proceeding.  This  Report 
amended  the  Commission's  Rules  to 
allow  greater  flexibility  in  the  operation 
of  non-licensed  low  power  transmitters 
for  radio  control  and  wireless  security 
alarm  purposes.  The  Federal  Register 
published  this  Report  on  November  10, 
1981  at  46  FR  55520. 

2.  The  American  Radio  Relay  League 
(ARRL),  A.R.F.  Products,  Inc.  (ARF).  and 
Pittway  Corporation  (Pittway)  filed 
timely  petitions  for  reconsideration.' 
ARRL  also  petitioned  for  a  stay  of  the 
rules.  Oppositions  were  submitted  by 
Central  Station  Electrical  Protection 
Asso<iation  (CSEPA),  Mura  Corporation 
(Mura),  and  ARF.  Replies  to  the 
oppositions  were  received  from  ARRL 

Background 

3.  In  addition  to  remote  opi.Trition  of 
garage  doors,  short  range  radio  control 
equipment  is  useful  and  cost-effective 
for  other  applications.  As  a  prime 
example,  wireless  security  alarm 
systems,  utilizing  radio  cor.trol  to 
remotely  operate  an  alarm,  are  now  a 
viable  alternati\-e  to  and  can  be  less 
costly  than  their  traditional  wired 
counterparts.  Since  advancing  electronic 
t(!riinology  has  reduced  the  size  and 
cost  and  increased  the  capability  of  RF 
tiansmi tiers  and  receivers,  the 
attractiveness  of  radio  control  has 
grown  in  security  and  other 
applications.  Furthermore,  wiring  n> 
sometimes  impractical  in  control 
applications  and  otherwise  may 
increase  costs  as  evidenced  by  the  moie 
expensive  installation  of  wired  security 
systems. 

4.  Because  of  the  low  power  n(;eded 
(short  range)  and  marketing  directed 
toward  the  general  public, 
manufacturers  have  generally  pursued 
authorization  for  operation  of  radio 
control  devices  under  the  exemption 
from  licensing  pursuant  to  Part  15. 
However,  in  the  frequency  range  usiia!l\' 
desired  for  this  equipment. 'Part  15 


ft  l:!u>r:  'or  Rrroiis:dc:-atuii)  and Strv  "'" 
F''tpctn-p  Date  submitted  by  ARRL  t>n  Deceirlier  2, 
1W!I  (46  re  81722;  December  18.  1981).  I'i'tiiinr  for 
Ht'cviisitlemtion  .submitted  by  PilUvny  un  Decpmbii 
9.  1981  (4a  FR  62693:  December  28,  19811.  /'(■,'■;;<«;  f,'! 
Clnri^icotiun  and Rpconsideralion  d' Final  Orrirr 
sitinultrd  by  ARF  on  Decemlier  1(1,  19H1  (4B  FR 
fi2S93:  December  28,  1981 ). 

'  Thi:  frequency  range  from  225  lo  400  M!  iz 
.ill'ir  ,ilcd  lo  the  federal  governmoni  ha.s  lii-m  the 
iiiu.st  hewiily  used  for  non  licensed  low  piivver  radio 


Rules  restricted  the  usefulness  of 
transmitters  in  various  radio  control 
applications.  Specifically,  for 
transmitters  operating  above  70  MHz. 
§  15.120  set  out  an  emission  limitation 
and  a  duty  cycle  restriction  which  calls 
for  a  one  second  limitation  on  the 
transmission  duration  with  a  mandatory 
silent  period  of  30  seconds  between 
transmissions.  This  duty  cycle 
restriction  on  transmission  was 
designed  to  reduce  interference 
potential  and  at  the  same  time  prohibit 
the  use  of  these  devices  for  voice 
transmission.  Although  radio  control 
operation  satisfied  the  intent  of  §  15  120, 
the  duty  cycle  restriction  reduced 
reliabihty  and  versatility  in  many  radio 
control  applications.  Specific  reg'.ihitions 
for  radio  control  devices  without  a 
mandatory  duty  cycle  existed  only  for 
garage  door  controls,'  Garage  door 
control  devices  could  operate  at 
approximately  twice  the  level  allowed 
under  §  15.120  on  frequencies  above  70 
MHz  w^ith  the  exception  of  certain 
aeronautical  frequencies. 

&  In  1976,  several  part,es  in  the 
wireless  security  alarm  field  petitioned 
for  revision  of  Part  15  to  allow  more 
flexibility  and  reliability  for  radio 
control  operation  in  alarm  systems.* 
Basically,  they  requested  reiaxati;)n  of 
the  dut\'  cycles  restriction  and  operation 
at  the  relatively  higher  level  of  emission 
afforded  to  garage  door  radio  controls. 

6,  In  response  to  these  petitions,  the 
Comm.ission  adopted  a  Notice  of 
Proposed  Rule  Making  proposing  to 
delete  the  duty  cycle  restriction  and  the 
current  rules  for  garage  door  opener 
devices  and  to  consolidate  the  rules  in 
Part  15  for  low  power  transmitters  used 
in  radio  control  applications. 'It  was 
proposed  to  limit  operation  to  specific 
bands  as  opposed  to  allowing  operation 
on  any  frequency  above  70  VTHz 
because  of  the  expected  new  uses  and 
proliferation  of  ra(!io  control  devices.  In 
addition,  the  proposal  prohibited 
continuous  tramsmission. 

7,  Many  objections  were  filed  to  the 
Comm.ission's  proposal.  The  major 
objections  were  concerned  with  the 


control  eqiiifjinent  because  nf  jjood  signalling 
rharactenstics.  smalt  physical  nze  azid  low  cust  of 

(•l('<,lroiiic  cump<menti-  «nd  the  relatively  quiet 
ti.ilure  of  this  portion  of  'he  spectrum  in 
mclropolilar,  a'eas. 

'Ru!"  s  for  garage  door  openers  were  adopted  in 
the  Second  Ri'porl  ,ind  Order  erf  tCC  Dockel  No. 
l.^fi'iT  (;H)  I'R  (kAH.  ,^pnl  fi.  ISni.  suii.stHjuei^lly 
fi'visiid  m  8  Mt  ;nurand',.ra  Opinion  ,ir.d  Order  (36 
(K  12905   July  9.  1971) 

'RM-li)!'  filed  by  Prnper'y  Protection  Servnce  of 
,'\nipri(;a   RM-21')2  filed  by  the  Secunly  F.qiopment 
Iiidiistry  Assoii.ition  (SF.IAI:  RM-2223  filed  by 
'-'l.iniey  Works. 

-Nonce  of  Proposed  Rule  Mi«king  m  Dotket  20990 
adopted  November  10,  iy"b  ;41  FR  .'iZra'i.  61  FCC  2d 
in.  Tago  11741 


relatively  low  permitted  levels  of 
radiation,  restriction  on  bandwidth  and 
a\ailable  frequencies,  and  the  lack  of  a 
provision  for  periodic  transmission. 
Since  this  proceeding  proposed  to 
authorize  use  of  government 
frequencies,  further  coordination  with 
gi5\ernment  users  of  the  frequency 
spectrum  became  necessary  to  resolve 
these  objections. 

8.  The  Office  of  Telecommunications 
Policy  (OTP),  now  the  National 
Telecommunications  and  Infonnaticin 
.^dmimstrbtion  (NTIA),  submitted  a 
report  which  essenliall>  stated  that 
certain  government  frequencies  could  be 
used  fur  control  and  security  devices 
under  the  standards  fur  garag(>  door 
openers  then  m  effect.' The  report 
stipulated  that  periodic  transmissions  at 
regular  predetermined  uitervais  should 
be  subject  tu  lower  levels  of  radiated 
emission  set  out  in  §  15.120  N'['\.\ 
officially  informed  the  Commission  m 
May  of  1981  that  it  still  supported  the 
recommendations  in  the  1977  report. 

9.  In  response  to  the  growing  demand 
for  low-cost  wnreless  security  alarm 
systems,  and  in  view  of  the  comments 
by  NTIA  and  others  in  the  record,  and 
the  relatively  few  complaints  of 
interference  from  certificated  garage 
door  opener  systems,  the  final  rules 
adopted  by  the  Commission's  Report 
(paragraph  1  above)  relaxed  the 
proposal.  This  Report  basically 
expanded  the  scope  of  the  garage  door 
opener  rules  to  cover  security  alarm  and 
other  radio  control  devices.  TTie 
Commission  permitted  these  devices  to 
operate  generally  above  70  MHz  (except 
in  certain  sensitive  frequency  bands)  at 
levels  previously  reserved  only  for 
garage  door  control  transmitters.  As 
proposed,  additional  limitations  were 
put  on  bandwidth  and  emissions  of  a 
spurious  or  harmonic  nature  and  a  new 
band  40.66  to  40.7  MHz  was  provided. 

10.  A  provision  (§  15.122)  similar  to 
§  15.120  was  retained  in  Part  15  for 
general  purpose  transmitters  that 
operate  at  periodic  pre-determined 
intervals  such  as  transmitters  employed 
in  energy  management  systems.  Because 
of  their  higher  interferenc;e  potential  and 
NTlAs  crmments,  the  semi-continuous, 
duty-cycled  emissions  from  these 
transmitters  were  resuicted  to  reduced 
emission  levels.  The  Commission  made 
an  exception  lo  this  reduction  in 
emission  in  the  case  of  petiodiL 
supervisory  Uansmissions  m  a  wireless 
security  system  if  those  transmissions 


'L'.S  Department  of  Commerce,  Uilice  ol 
Telecommunicationii,  Ol  lechnical  Memorandum 
77-244,  "Analysis  of  Remote  Control  and  Security 
Devices  in  the  225-^^0  MH7  Band'    Ni'\  ember  1977. 
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were  limited  to  a  periodic  rate  of  one 
transmission  every  eight  hours. 

ARRL  Petition  for  Reconsideration 

11.  ARRL  petitioned  to  exclude  three 
VHF/UHF  bands  (144-148,  220-225.  and 
420-450  MHz),  allocated  to  the  Amateur 
Radio  Service,  from  use  by  radio  control 
and  security  alarm  devices.  ARRL 
requests  that  these  bands  \fe  listed  in 
the  excluded  bands  in  paragraph  (a)  of 

§  15.205.  Pursuant  to  this  regulation, 
emissions  from  a  control  or  security 
alarm  transmitter  or  receiver  shall  not 
fall  writhin  certain  sensitive  frequency 
bands  such  as  those  utilized  by  the 
aeronautical  services.  An  emission  level 
below  15  uV/m  at  3  meters  is  considered 
to  comply  with  this  requirement  for 
frequencies  below  1000  MHz. 

12.  ARRL  is  greatly  concerned  about 
susceptibihty  of  security  alarm  systems 
to  amateur  radio  signals.  ARRL  states 
that  amateur  stations  operate  at  high 
power  levels  and  are  usually  located  in 
residential  areas  in  close  proximity  to 
homes  where  burglar  alarm  and  other 
security  systems  may  be  installed. 
ARRL  contends  that  the  potential  for  an 
amateur  station  to  jam  a  security  system 
or  trigger  a  false  alarm  is  very  high  if 
control  devices  are  allowed  to  operate 
in  the  amateur  radio  bands.  Because  of 
the  close  proximity  of  operation.  ARRL 
is  additionally  concerned  about  the 
potential  of  radio  control  and  security 
devices  to  cause  interference  to  licensed 
amateur  stations.  Because  of  these 
concerns,  ARRL  requests  a  stay  of  the 
rules  for  these  devices  while  the 
Commission  considers  the  merits  of  its 
petition  for  reconsideration.  ARRL  also 
requests  that  the  Commission  reopen 
this  proceeding  with  the  issuance  of  a 
further  notice  of  proposed  rulemaking. 

Oppositions  to  ARRL  Petition 

13.  CSEPA.  Mura.  and  ARF  oppose 
ARRL's  petition  for  reconsideration  and 
stay.  They  state  that  manufacturers  of 
security  alarm  equipment  are  aware  that 
operation  under  Part  15  is  on  a 
sufferance  basis  and  will  design  their 
equipment  accordingly.  They  contend 
further  that  it  is  in  the  manufactiurers 
interest  to  guard  against  susceptibility 
and  interference  because  a  seciulty 
system,  which  produces  false  alarms  or 
can  not  operate  in  the  presence  of 
interfering  signals  or  which  causes 
interference  itself,  reduces  the 
marketability  of  the  product. 
Accordingly,  they  argue  that 
manufacturers  should  have  the 
responsibility  of  choosing  an  operating 
frequency  and  designing  the  device  to 
minimize  susceptibility  and  interference. 
In  this  respect,  they  assert  that  signal 
coding  of  security  alarm  transmissions 


has  proven  to  be  an  extremely  waiugbje 
design  asset  in  reducing  susceptibili!y. 

14.  Furthermore,  they  contend  that 
placement  of  amateur  radio  frequencies 
in  the  excluded  bands  of  §  15.120(a),  as 
requested  by  ARRL,  is  overly  restrictive. 
Moreover,  they  maintain  that  imposing 
the  emission  limit  in  |  15.205(a)  of  15 
uV/m  at  3  meters  in  the  amateur  bands 
goes  far  beyond  ARRL's  basic  objective 
to  protect  amateur  stations  from 
interference  and  prohibit  operation  on 
amateur  frequencies.  Mura  points  out 
that  past  provisions  in  Part  15, 
particularly  §  15.120.  have  allowed 
emissions  m  the  amateur  bands  at  levels 
much  higher  than  the  limit  now  sought 
by  ARRL  (15  uV/m  at  3m). 

15.  .Mura  adds  that  it  has  already 
designed  security  equipment  to  operate 
under  the  new  rules.  According  to  Mura, 
this  equipment  does  not  operate  on  the 
amateur  frequencies,  but  low  level 
radiation,  that  is  below  the  spurious  and 
harmonic  emission  limit  in  §  15.205(b),  is 
present  in  the  amateur  bands.  Mura 
notes  that  emissions  could  not  be 
reduced  below  the  low  limit  in 

§  15.205(a)  without  delaying  availability 
of  the  device  to  the  public.  Further, 
Mura  states  that  manufacturers  would 
have  to  expend  considerable  costs  in 
maintaining  15  uV/m  at  3  meters  in  the 
amateur  bands. 

16.  The  parties  opposing  ARRL  state 
that  there  have  been  no  cases  of 
interference  and  no  action  should  be 
taken  by  the  Commission  until  there  is  a 
demonstrated  need  arising  through 
experience.  Mura  asserts  that,  if  it  was 
found  necessary  through  data  and 
experience  to  further  restrict  emission 
levels  in  the  amateur  bands,  the 
spurious  and  harmonic  emission  limit  of 
20  dB  below  the  maximum  fundamental 
level  would  be  adequate  and  would  not 
seriously  affect  equipment  design. 

17.  In  response  to  the  stay  request  by 
ARRL,  the  opposing  parties  maintain 
that  a  stay  of  the  rules  is  not  in  the 
public  interest  because  the  public  should 
not  be  delayed  access  to  a  low  cost 
means  of  protecting  life  and  property 
made  possible  by  wireless  alarm 
systems.  Since  no  documented  cases  of 
interference  were  showm,  they  state  that 
no  significant  injury  exists  to  ARRL's 
interests.  Finally,  according  to  those 
opposing.  ARRL  did  not  consider  the 
harm  to  the  public  through  loss  of 
property  and  lives  without  affordable 
alarm  systems  and  should  have 
analyzed  the  effects  of  a  stay  on 
manufacturers  and  consumers. 

ARRL  Response  to  Oppositions 

18.  In  replying  to  these  oppositions. 
ARRL  concedes  that  amateur 
frequencies  are  not  currently  being  used 


by  radio  control  and  security  alarm 
devices.  However,  the  major 
consideration,  according  to  ARRL,  is 
that  the  amateur  bands  should  not  be 
made  available  by  the  rules  for  this 
equipment.  ARRL  believes  that  future 
interference  problems  should  be 
anticipated  and  avoided  by  not 
permitting  use  of  the  amateur  bands. 
ARRL  states  that  this  interference         ^ 
possibility  should  not  be  handled  after  it 
occurs  because  the  amateur  and 
consumer  would  not  be  able  to  resolve 
the  problem  after  the  fact. 

19.  ARRL  maintains  that,  since  there 
is  no  reason  why  amateur  frequencies 
should  be  utilized  and  with  the  potential 
for  unique  interference  problems,  the 
public  interest  lies  in  prohibiting 
wireless  security  alarm  systems  to  use 
amateur  frequencies.  ARRL  states  that 
the  primary  concern  of  the  FCC  should 
be  the  needs  of  consumers  for  alarm 
systems  which  are  not  subject  to  false 
alarms  and  also  not  capable  of  causing 
interference.  In  view  of  these  reasons 
and  recognizing  the  public's  need  for 
low  cost  security  systems.  ARRL 
reduced  the  extent  of  its  request  for  stay 
to  a  partial  stay  that  would  only  prohibit 
the  manufacture  and  sale  of  radio 
control  and  security  alarm  devices 
designed  to  operate  on  the  amateur 
frequencies  of  interest. 

Commission  Discussion  Regarding 
ARRL  Petition 

20.  In  response  to  ARRL.  the 
Commission  has  never  specifically 
excluded  the  amateur  radio  bands  from 
use  by  low  power  communication 
devices  operating  in  accordance  with 
Part  15  regulations.  General  purpose 
semi-continuous  transmitters  subject  to 
§  15.120,  which  have  been  used  in 
various  applications  such  as  control  and 
security,  and  garage  door  opener 
transmitters  have  been  allowed  to 
operate  generally  above  70  MHz  with 
the  exception  of  certain  sensitive 
frequency  bands. 

21.  Although  the  amateur  bands  above 
70  MHz  were  not  expressly  prohibited 
from  use,  manufacturers  have  not 
designed  their  equipment  to  operate  on 
the  amateur  frequencies  or  other 
frequencies  which  are  not  "quiet"  in 
metropolitan  and  residential  areas.  Due 
to  the  relatively  high  signal  levels  of 
amateur  radio  transmissions  and  the 
fact  that  most  amateur  operation  occurs 
in  cities,  manufacturers  have  steered 
away  from  frequencies  allocated  to  the 
Amateur  Radio  Service.  As  evidenced 
by  the  relatively  few  complaints  of 
interference  from  certificated  low  power 
transmitters  to  amateur  operation,  this 
policy  has  worked  well  and 
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manufacturers  have  used  good  judgment 
in  selecting  frequencies  for  their 
equipment  where  potential  for 
interference  is  low. 

22.  In  view  of  the  above  and  the 
comments  by  NTIA  and  others,  the 
Commissions  utilized  the  same 
approach  in  the  newly  adopted  rules  for 
control  and  security  alarm  devices  by 
allowing  operation  generally  above  70 
MHz.  As  was  done  with  garage  door 
openers,  the  Commission  placed  a  very 
tight  restriction  on  emissions  from  both 
the  receiver  and  transmitter  in  certain 
government  bands  used  for  critical 
communications  and  aeronautical  radio 
purposes.  This,  of  course,  effectively 
negates  any  operations  by  a  control  or 
security  alarm  device  in  those  sensitive 
frequency  bands. 

23.  In  view  of  the  foregoing,  we  do  not 
beleive  that  ARRL's  proposal  to  exclude 
the  three  VHF/UHF  amateur  bands  is 
the  best  approach  to  take.  Since  §  15.205 
(a)  is  intended  to  protect  public  safety, 
aeronautical  communications  and  other 
critical  operations,  restriction  on 
emissions  in  these  bands  is  extremely 
tight.  The  Commission  agrees  with  the 
view  expressed  in  the  oppositions  that 
the  limit  of  15  uV/m  at  3  meters  in  the 
excluded  bands  is  beyond  what  is 
necessary  to  protect  radio  amateurs  and 
may  unnecessarily  increase  equipment 
cost. 

24.  ARRL  has  a  legitimate  concern 
that  an  amateur  station  may  cause  a 
wireless  security  system  to  operate 
improperly  or  false  alarm.  However,  this 
concern  about  susceptibility  cannot  be 
resolved  by  simply  prohibiting  the  use  of 
amateur  radio  frequencies.  The  device's 
operating  frequency  is  only  one 
consideration  involved  in  minimizing 
susceptibility.  Operating  on  a  frequency 
outside  the  amateur  band  does  not,  in 
and  of  itself,  guarantee  the  immunity  or 
non-susceptibility  of  a  security  alarm 
rpceiver  to  amateur  radio  signals. 
Susceptibility  is  also  dependent  on  other 
considerations  such  as  receiver 
selectivity,  signal  coding,  etc. 

25.  In  the  Report  in  this  docket,  the 
Commission  expressed  its  concern 
about  the  susceptibility  to  interference 
of  radio  devices  used  for  security  or 
medical  purposes. 'The  adopted  rules 
included  §  15.204  to  caution 
manufacturers  to  consider  susceptibility 
when  designing  their  products  and  avoid 
operation  on  frequencies  used  by  high 
power  government  and  non-government 
stations.  Soon  after  the  Report  was 
adopted.  Congress  adopted  a  public 
law  "  which  amended  Section  .302  of  the 


'See  paragruphs  39  and  J7  uf  the  Rtpori. 
"Pulilic.  I<iw  No.  97-259  BffectivR  StiplHmber  13. 


Communications  Act  to  give  the 
Commission  authority  to  establish 
minimum  performance  standards  for 
home  electronic  equipment  and  systems 
to  reduce  their  susceptibility  to 
interference  from  radio  frequency 
energy.  In  the  Conference  Report  *  which 
accompanied  the  legislation,  Congress 
indicated  that  this  provision  is  intended 
to  include  home  burglar  alarm  and 
security  systems  and  medical  alert 
devices.  The  Conference  Report  also 
makes  it  clear  that  the  Commission  has 
a  number  of  alternatives  in  exercising 
this  authority  and  that  industry  adopted 
voluntary  standards  are  preferable. 

26.  We  would  like  to  reemphasize  our 
concern  about  susceptibility.  At  this 
time  we  will  continue  to  follow  the 
course  set  out  in  the  Report  to 
encourage  manufacturers  to  take 
whatever  measures  are  necessary  on  an 
individual  and  voluntary  basis.  We 
believe  that  sufficient  incentive  exists  to 
do  so  because  the  marketability  of  a 
security  or  medical  emergency  device 
would  seemingly  depend  on  its 
reliability.  Nevertheless,  we  strongly 
encourage  manufacturers  to  carefully 
study  this  matter  through  their 
respective  trade  associations  or 
standards  bodies  to  which  they  belong 
and  adopt  voluntary  susceptibility 
standards  if  found  to  be  appropriate. 
The  Commission  is  hopeful  that 
manufacturers  will  act  in  good  faith  in 
this  area  and  that  reports  of  security  or 
medical  alert  equipment  malfunction 
Liue  to  radio  interference  will  be  few  in 
number.  In  this  regard,  we  plan  to 
closely  monitor  the  susceptibility 
performance  of  wirele.'^s  security  and 
other  radio  control  systems. 

27.  !n  the  past,  manufacturers  have 
shown  a  willingness  to  design 
equipment  with  susceptibility  in  mind. 
As  discussed  previously,  manufacturers 
have  a  good  record  in  choosing 
frequencies  for  operation  away  from 
frequencies  where  high  power  operation 
occurs  around  residential  areas. 
Because  of  the  many  options  that  have 
been  available  for  an  operating 
frequency,  there  was  no  pressing  need 
tor  manufacturers  to  use  frequencies 
lil'iocated  to  high  power  services.  The 
n<;w  rules  continue  to  p.'-ovide  many 
options  for  a  clear  ope.'-ating  frequency. 
In  addition,  manufacturers  of  security 
sjste.ms  have  also  utilized  signal  coding 
to  further  reduce  susceptibility. 

28.  However,  because  of  the  unique 
susceptibility  and  interference  proiilems 
which  may  arise  between  security  alarm 
.svste.ms  and  amateur  operation,  the 
Commission  is  expanding  §  15.204  to 


"Communications  Amendments  Act  of  1982. 
Conference  Hapiirt  dalod  August  19,  1982. 


caution  manufacturers  further  about 
amateur  radio  and  other  licensed  high 
power  operations  so  that  manufacturers 
can  other  licensed  high  power 
operations  so  that  manufacturers  can 
take  appropriate  steps  in  designing  for 
minimum  susceptibility  and 
interference.  In  addition  to  the  Amateur 
Radio  Service,  there  are  other  licensed 
services  such  as  broadcasting  which 
because  of  high  power,  close  proximity, 
or  high  susceptibility  to  interference 
should  also  be  considered  in  the  design 
of  radio  control  and  security  devices 
Accordingly,  the  new  paragraph  (c)  of 
§  15.204  will  not  be  limited  to  a  warning 
about  amateur  radio  operation  but  will 
encourage  manufacturers  to  be  aware  of 
a!!  licensed  services  which  should  be 
considered  in  the  design  of  their 
equipment. 

29.  In  view  of  the  above  and  judging 
from  past  experience  with  this 
equipment,  it  was  not  expected  that  any 
control  or  security  alarm  device  would 
be  designed  to  operate  under  the  newly 
adopted  rales  in  the  amateur  bands. 
Accordingly,  a  need  was  not  evident  to 
stay  the  rules  during  the  pendency  of 
reconsideration  in  this  proceeding  In 
fact,  the  Commission  has  not  received 
any  applications  for  certification  of 
control  or  security  alarm  equipment  that 
would  operate  under  the  new  rules  in 
the  amateur  bands  of  concern, 

30.  ARRL  also  alleges  that  the 
Commission  did  not  follow  the 
Administrative  Procedure  Act  (APA)  (5 
use  553)  in  this  proceeding  and 
requests  that  the  Commission  issue  a 
second  notice  of  proposed  rulemaking. 
ARRL  states  that  the  final  rules  adopted 
depart  significantly  from  those  proposed 
in  1976  without  an  opportunity  for 
further  public  comment  to  bring  the 
record  up  to  date.  According  to  ARRL.  if 
recent  comments  had  been  solicited,  the 
Commission  would  have  discovered  the 
loading  and  increased  activity  in  the 
VHF/UHF  amateur  radio  bands  which 
increases  the  interference  problems  of 
operating  security  alarm  devices  on  the 
same  frequencies. 

31.  All  the  requirements  of  the  APA 
were  followed  during  this  proceeding.  In 
the  NPRM  we  specified  the  areas  where 
changes  were  contemplated  in  the  rules. 
In  its  comments  to  the  proposal.  ARRL 
brought  to  the  Commission's  attention 
its  concern  about  possible  co-channel 
interference  between  amateur  radio 
stations  and  security  devices.  The 
Commission  considered  .A.RRL's 
comments,  which  have  not  changed  in 
substance,  when  it  adopted  rules  by 
Report  and  Order  in  this  docket.  It  also 
took  into  account  the  very  low  incidence 
of  interference  undrr  Pait  15 
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requirements  then  in  effect  for  this  kind 
of  equipment.  The  technology  used  by 
the  devices  in  question  and  other 
technical  factors  relevant  to  the  use  of 
the  spectrum  by  security  devices  did  not 
appreciably  change  during  the  course  of 
this  proceeding.  Due  to  the  many 
technical  objections  to  the  pro(>osal 
which  had  to  be  resolved  and  the  further 
coordination  necessary  with  >mA  '", 
additional  time  was  needed  to  complete 
this  proceeding.  After  resolving  the 
technical  issues  and  receiving 
concurrence  from  NTIA  and  IRAC,  we 
adopted  final  rules  which  combined 
elements  of  the  proposal  wrth  then 
existing  Part  15  requirements. 

ARF  and  Pittway  Petitions  for 
Reconsideration 

32.  In  general,  ARF  and  Pittway, 
which  are  manufacturers  of  security 
systems,  support  the  Commission's 
Report  but  state  that  the  wireless 
security  industry  needs  a  provision  for 
polling  "  or  testing  at  a  greater  rate  than 
provided  by  the  Commission  in  the 
adopted  rules.  ARF  also  requests  that 
the  Commission  clarify  whether  polling 
transmissions  by  a  transmitter  in  a 
wireless  security  system  can  be 
governed  by  §  15.122  (semi-continuous 
transmitters)  in  addition  to  the  provision 
for  polling  in  §  15.201(a)(3)  of  the  rules 
for  control  and  security  alarm  devices. 

33.  ARF  and  Pittway  allege  that  the 
limitation  on  the  polling  rate  of  1 
transmission  every  8  hours  in 

§  15.201(a)(3)  is  unnecessarily 
restrictive,  arbitrary,  and  contrary  to  the 
public  interest.  They  contend  that 
reliability  of  security  systems  would  be 
degraded  with  such  a  polling  rate. 
According  to  ARF  and  Pittway,  checking 
for  a  fault  condition  three  times  a  day  is 
not  sufficient  to  insure  effective 
supervision  of  security  system 
performance.  For  example,  Pittway 
cites,  as  a  possible  occurrence,  that  a 
security  system  may  have  been  unable 
to  function  all  night  without  the 
homeowner's  knowledge.  This 
undetected  system  failure  for  a  period 
up  to  8  hours,  according  to  Pittway  and 
ARF.  can  have  very  serious 


"Since  control  and  security  alarm  equipment 
under  Part  15  may  operate  in  the  government  bands 
concurrence  i*  necessary  from  NTIA  and  the 
Interdepartment  Radio  Advisory  Committee  (IRAC). 
which  is  composed  of  representatives  from  vanous 
government  users  of  the  frequency  spectrum  such  as 
the  Federal  Aviation  Administration  (FAA), 
Department  of  tJefense  (DOD).  etc. 

"Polling  a*  used  herein  refers  to  periodic 
transmissions  by  radio  control  transmitters 
employed  in  ■  wireless  security  system  to  check 
periodically  whether  a  fault  condition  exists  in  a 
transmitter  or  its  RF  transmission  path  in  order  tn 
maintain  the  integrity  at  iJw  security  system. 


consequences  jeopardizing  life  and 
property. 

34.  ARF  recommends  that  the 
Commission  allow  a  maximum  periodic 
rate  of  one  transmission  per  minute  for 
polling.  Further,  ARF's  proposal  would 
limit  total  time  of  transmission  to  5 
seconds  accumulated  over  an  8  hour 
period.  Effectively,  this  would  limit  time 
of  transmission  for  polling  to 
approximatety  10  milliseconds  at  a 
periodic  rate  of  one  transmission  per 
minute. 

35.  Since  §  15.122  applies  to  periodic 
transmissions  for  any  application,  ARF 
requests  clarification  as  to  whether 
security  alarm  equipment  can 
simultaneously  operate  under  §  15.122 
and  under  the  provisions  for  control  and 
security  alarm  devices  in  §  15.201  et  seq. 
Although  §  15.122  allows  a  very  high 
periodic  rate  of  transmission  which 
would  accommodate  ARF's  requested 
rate,  ARF  asserts  that  polling  at  lower 
emission  levels  in  accordance  with 

§  15.122  is  not  effective. 

36.  ARF  suggests  that  the  polling  rate 
provided  by  the  Commission  only 
allows  one  sensor  transmitter  in  a 
wireless  security  system  to  transmit  in 
an  8  hour  period.  Since  these  systems 
are  usually  composed  of  many 
transmitters  (from  10  to  30),  ARF  states 
that  days  may  go  by  before  notification 
of  a  problem  with  a  certain  transmitter. 
In  respect  to  this  point,  Pittway  requests 
the  Commission  to  clarify  if  the  polling 
provision  in  §  15.201(a)(3)  apphes  to 
each  device  or  to  an  entire  system.'^ 

37.  In  its  petition,  Pittway  stated  that 
it  prefers  supervisory  signals  several 
times  per  hour  but  is  aware  of  the 
Commission's  concern  about 
interference  potential.  Accordingly, 
Pittway  petitioned  for  a  polling  rate  of 
one  transmission  not  exceeding  5 
seconds  every  hour.  Pittway  maintained 
that  continuous  supervision  is  desirable 
for  wired  systems  but  is  not  practical  or 
necessary  for  wireless  systems. 
Additionally,  Pittway  believed  that  its 
proposed  rate  of  supervision  would 
provide  an  acceptable  level  of  reliability 
and  result  in  only  a  neghgible  increase 
in  interference  potential.  In  commenting 
on  Pittway's  petition,  ARF  supports  the 
request  for  more  frequent  supervision 
signals  but  objects  to  a  limitation  of  one 
signal  per  hour.  ARF  alleges  that 
supervision  once  per  hour  may  leave  the 
premises  unprotected  for  a  full  hour  in 
the  event  of  a  malfunction  or  deUberate 
disabling. 

38.  Pittway  later  resolved  the  conflict 
on  polling  rate  between  its  petition  and 
that  of  ARF.  Pittway  has  indicated  in  the 


record  that  it  now  totally  supports  the 
polling  rate  proposed  by  ARP  of  up  to 
one  transmission  per  minute,  for  a  total 
transmission  time  of  less  than  5  seconds 
duration  in  any  8  hour  period. 

39.  ARF  maintains  that  its 
recommended  rate  for  polling  would  not 
cause  harmful  interference.With  its 
filings,  ARF  submitted  measurements  on 
security  alarm  transmitters  showing  that 
the  field  strength  decreases  with  the 
square  of  the  distance — much  faster 
than  the  normal  inverse  distance  field 
strength  relationship.  ARF  contends  that 
government  users  of  the  spectrum  would 
not  be  subject  to  interference  as  a  result 
or  more  frequent  operation  at  the  higher 
levels  in  §  15.205(b)  alleging  that  at  this 
emission  level  the  signal  is  virtually 
unmeasurable  at  500  to  600  ft.  from  the 
transmitter.  According  to  ARF,  since 
government  operation  seldom  occurs 
within  this  distance  of  a  home, 
interference  potential  is  very  small.  It  is 
also  pointed  out  that  the  very  brief 
interval  of  transmission  further 
minimizes  the  threat  of  interference. 

40.  ARF  also  contends  that  wireless 
alarm  systems  polled  at  a  rate  of  one 
transmission  per  8  hours  cannot  be 
competitive  with  continously  supervised 
wired  systems.  ARF  states  that  wireless 
security  systems  need  to  be  reliable  in 
order  to  be  marketable  and  polling  at 
the  rate  adopted  would  not  achieve 
acceptable  reliability.  Further,  it  is 
stated  that  many  companies  which 
provide  security  equipment  agree  that  a 
polling  rate  of  one  transmission  every  8 
hours  would  preclude  wireless  security 
systems  from  achieving  any  substantial 
share  of  the  market  for  security 
systems." 

Commission  Discussion  Concerning 
Polling 

41.  The  Commission  is  aware  of  the 
importance  of  the  self-check  or  polling 
feature  in  wireless  security  systems  to 
maintain  adequate  reHability.  However, 
unlike  supervision  in  wired  systems, 
continuous  supervision  in  wireless 
systems  is  paid  with  a  price  of  increased 
interference  potential  and  RF  noise 
level,  NTIA  recommended  that  the 
Commission  compensate  for  this 
increased  interference  potential  by 
subjecting  such  emissions  of  a  periodic 
semi-continuous  nature  to  lower 
emission  limits.  This  policy  was 
implemented  in  the  adopted  rules  by 
promulgating  §  15.122  that  is  basically 


■'  Petition  for  DecJaratory  Ruling  of  Pittway 
Corporation  filed  March  1, 1982, 


"  ARF  attached  a  letter  to  its  petition  from 
Wallace  Trauscht,  Vice  President,  Operations  of 
Certified  Security  Systems,  Inc.  to  the  Commission 
giving  his  opinion  that  wireless  systems  would  not 
be  feasible  in  a  significant  share  of  the  market 
without  more  frequent  supervision. 


"See  fooino 
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equivalent  to  the  curreht  §  15.120. 
Section  15.122  provides  for  semi- 
continuously  periodic  emissions  at 
approximately  one  half  the  emission 
level  allowed  under  §  15.205(b)  for  radio 
control  and  security  alarm  devices. 

42.  Notwithstanding  §  15.122.  the 
Commission  in  the  Report  made  an 
exception  for  polling  in  wireless  security 
systems  and  allowed  security  alarm 
transmitters  to  emit  periodic 
transmissions  for  polling  or  supervision 
purposes  at  the  levels  provided  by 

§  15.205(b).  However,  in  sharing  NTIAs 
concern  about  the  interference  potential 
of  periodic  transmissions,  the 
Commission  adopted  the  minimum  rate 
found  acceptable  for  polling  in  the 
comments.  A  rate  of  one  transmission 
not  exceeding  5  seconds  every  8  hours 
was  adopted  as  recommended  by 
Security  Equipment  Industry 
Association  (SEIA).  In  respect  to 
Pittway's  request  for  clarification,  the 
Commission's  intent  in  the  adopted 
provision  for  polling,  and  Part  15  rules  in 
general,  apply  to  each  device. 
.Accordingly,  the  allowable  rate  of 
polling  that  the  Commission  provided  is 
on  a  per  transmitter  basis  and  this  will 
be  clarified  in  the  rules. 

43.  A  rate  of  polling  of  one 
transmission  per  8  hours,  according  to 
SEIA  in  its  comments  to  the  proposal. 
was  determiined  to  be  satisfactory  at  a 
meeting  sponsored  by  it  and  composed 
of  security  alarm  manufacturers.  .ARF 
responds  in  its  petition  by  stating  that  it 
is  not  a  member  of  SEIA  and  was  not 
aware  of  the  meeting  or  proposal. 
Pittway  asserts  that  the  SEIA  proposal 
was  made  as  a  comprom.ise  to  have 
some  standard  in  the  rules  but  is  so 
conservative  that  it  defeats  the  purpose 
of  supervision. 

44.  Due  to  the  lack  of  reliability 
studies  or  analyses  on  wireless  security 
systems  with  various  polling  rate^,  it  is  a 
highly  subjective  matter  at  this  point  in 
deciding  on  a  proper  rate  of  polling. 
Pittway  and  ARF  did  not  provide  the 
Commission  with  any  reliability 
analyses  or  studies  to  support  their 
arguments.  There  was  even  a  difference 
in  the  petitioners'  original  requests  for  a 
higher  pollmg  rate.  Also,  in  the  letter 
from  a  security  system  user  appended  to 
ARF's  petition,  a  higher  rate  of  polling 
was  requested  but  no  specific  rate  was 
recommended, "  Although  Underwriter's 
Laboratory  (UL)  has  written  standards 
for  security  alarm  equipment,  a  UL 
standard  on  polling  in  wireless  alarm 
systems  does  not  exist.  The  Commission 
has  been  notified  that  UL  is  in  the 
process  of  developing  performance 
standards  for  wireless  alarm  systems. 


"See  footnote  13.  supra. 


but  time  will  be  needed  to  formulate  and 
approve  such  standards. 

45.  The  Commission  does  not 
necessarily  dispute  the  contention  that 
checking  three  times  a  day  for  a  fault 
condition  or  problem  with  a  transmitter 
in  security  systems  may  be  inadequate 
However,  the  Commission  is  not  willing 
to  allow  one  transmission  every  minute 
for  each  transmitter  in  a  security  system 
at  the  emission  levels  provided  for 
control  and  security  transmitters  for  the 
following  reasons.  .Notwithstanding  the 
many  other  factors  involved  in  ^ 
interference  potential  (transmission 
duration,  response  tim.e  of  the 
susceptible  receiver,  rate  of  emission 
decay,  etc.).  transmitters  operated  more 
often  are  more  likely  to  cause 
interference.  Security  systems  are 
composed  of  many  [10  to  30) 
transmitters  further  contributing  to 
interference  concerns.  Increased 
interference  potential  is  not  easily 
tolerated  because  the  devices  in 
question  have  general  use  of  the 
frequency  spectrum  above  70  MHz. 
Finally,  in  view  of  the  above  (paragraph 
44),  the  Commission  has  not  been 
adequately  convinced  that  the  requested 
rate  of  polling  is  actually  needed  for  a 
reliable  security  s\stem. 

46.  As  a  reasonable  compromise,  the 
Commission  considers  a  polling  rate  of 
one  transmission  of  one  second  duration 
per  hour  to  be  suitable  for  supervising 
an  alarm  system  and  is  hereby 
amending  the  rules  accordingly.  In  the 
Commission  s  view,  such  a  rate  would 
only  minutely  increase  interference 
potential  as  compared  to  the  five  secortd 
transmission  every  eight  hours 
previously  allow ed  and  be  adequate  in 
accomplishing  the  objectives  of  polling. 
The  transmis.-ion  duration  of  one  second 
should  be  sufficient  to  contain  the 
necessary  coded  inf(jrmation  for  polHng 
purposes.  As  was  the  Commission's 
intent  in  the  Report,  security  systems 
utilizing  higher  polling  rates  may 
accomplish  polling  at  reduced  emission 
levels  pursuant  to  §  15.122  to 
compensate  for  the  higher  interference 
potential. 

47.  It  must  be  noted  that  a  security 
system  is  designed  to  operate  whenever 
there  is  an  emergency  and  that  the 
polling  feature  is  only  important  for 
warning  the  user  if  a  breakdown  occurs 
in  the  system.  The  Commission  believes 
that  the  probability  that  a  burglary  or 
other  emergency  occuring 
simultaneously  after  a  malfunt.tion  in 
the  security  system  and  within  the  hour 
maximum  time  of  notification  is 
extremely  small  especially  when 
considering  the  increasing  reliability  of 
electronic  components.  In  the  event  of 


intentional  (by  a  burglar  for  example)  or 
accidental  tampering  of  a  transmitter, 
the  rules  do  not  prevent  transmissions 
triggered  by  utilizing  a  tamper-proof 
case  or  other  means  of  detecting 
tampering.  Moreover,  the  rules  provide 
for  automatic  activation  of  a  transmitter 
at  any  time,  as  for  example,  with 
detection  of  a  low  battery  condition  or 
other  anomaly  existing  in  the 
transmitter.  If  a  manufacturer  insists  on 
using  a  greater  rate  fnr  polling  (i.e.  at  the 
rate  requested  by  ARF  and  Pittway).  he 
must  maintain  a  lower  emission  level  in 
accordance  with  §  15,122  which 
provides  for  high,  semicontinuous 
periodic  rates  of  transmission.  This  is 
clarified  in  the  rules  as  requested  by 
ARF. 

Miscellaneous  Issues 

48.  The  Commission  takes  this 
opportunity  to  correct  several  errors  and 
resolve  certain  conflicts  in  the  rules  and 
measurement  procedure  for  radio 
control  and  security  alarm  devices. 
When  the  new  rules  were  adopted,  the 
Commission  specified  an  emission  limit 
in  the  excluded  bands  in  §  15.205(a)  of 
15  uV/m  at  3  meters  below  1000  MHz. 
However,  pursuant  to  §  15.142  (Range  of 
Measurements)  referenced  by  §  15.215  in 
these  rules,  emission  measurements 
must  usually  be  taken  beyond  1000 
NtHz — the  extent  to  which  depends 
upon  the  fundamental  operation 
frequency.  Hence,  it  is  necessary  to 
specify  a  limit  above  1000  MHz.  A  limit 
approximately  40  dB  below  (by  a  factor 
of  100  In  voltage)  the  maximum 
fundamental  level  above  1000  MHz 
would  be  technically  achievable  and 
measurable  with  currently  available 
technology  and  wouid  also  serve  to 
protect  government  communications 
without  unnecessarily  increasing 
equipment  cost.  Accordingly,  the 
Commission  is  hereby  amending 

§  15.205(a)  to  restrict  emissions  to  125 
uV/m  at  3  meters  or  equivalent  power 
density  in  the  excluded  bands  above 
1000  MHz. 

49.  Correspondingly,  the  measurement 
procedure  is  also  corrected  by  denoting 
that  radiated  emission  be  scanned  in 
accordance  with  §  15.142,  Also,  Figure  1 
in  the  measurement  procedure  will  be 
modified  to  indicate  an  ellipse  as  the 
recommended  contour  for  an  open  field 
site.  This  configuration  has  been  showm 
to  be  more  practical.  The  Commission 
has  recently  adopted  an  Order  '*  which 


"Docket  .No.  21371:  In  the  Mailer  of  amendmenl 
of  Pari  2  to  require  a  description  of  niea.<iureinenl 
facilities  used  in  the  equipment  aulhonzation 
program  and  make  other  changes  Order 
Terminating  Proceeding  adopted  A  ugust  X  ;SR?  and 
released  August «  im2  (FCC  82-359). 
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sets  out  a  new  FCC  Bulletin  OST  55  to 
give  guidance  to  industry  in  establishing 
open  field  test  sites.  We  will  refer  to  this 
bulletin  in  the  measurement  procedure. 
In  addition,  we  will  expand  paragraph 
4.2.2  of  the  measurement  procedure  to 
give  further  guidance  to  industry  in 
respect  to  instrumentation  bandwidth 
and  in  measuring  broadband  emissions 
with  signal  energy  outside  the  specified 
bandwith.  Appendix  B  sets  out  the 
changes  to  be  made  to  the  measurement 
procedure  for  control  and  security  alarm 
devices  appended  to  the  Report.  This 
procedure  is  to  be  published  as  FCC 
Measurement  Procedure  MP-1  (1981) 
and  will  be  available  through  the  FCC 
duplicating  contractor. 

50.  Since  emission  limits  are  specified 
in  average  values  and  some  control 
transmitters  are  operated  in  a  pulsed 
mode,  many  manufacturers  have 
inquired  about  the  time  interval  over 
which  the  signal  is  averaged  to 
determine  field  strength.  For  low  power 
transmitters  which  operate  in  a  pulsed 
mode  under  Part  15,  we  have  required 
that  measured  field  strength  be 
determined  from  the  average  absolute 
voltage  during  a  0.1  second  interval 
when  field  strength  is  at  its  maximum 
value. '*This  is  basically  equivalent  to 
selecting  a  detector  integrating-time- 
consfant  of  0.1  second  in  accordance 
with  the  American  National  Standard 
specifications  (C63.2-1980)  for 
electromagnetic  noise  and  field  strength 
instrumentation,  10  kHz  to  1  GHz.  A 
note  will  be  added  below  the  table  of 
field  strength  limits  in  §§  15.122  and 
15.205  to  specify  the  averaging  intervdl 
of  0.1  second. 

51.  Many  questions  have  arisen 
concerning  the  provision  for  conlinuou.s 
operation  of  transmitters  in  the  alarm 
condition  pursuant  to  §  15.201(b).  This 
provision  appears  to  need  further 
clarification.  The  Commission's  intent 
was  to  allow  a  transmitter  used  in 
security  applications  to  operate 
continuously  during  an  emergency  in 
order  to  improve  the  reliability  of 
receiving  emergency  transmissions.  The 
interference  potential  resulting  from  this 
operation  is  considered  negligible 
because  emergencies  such  as  fire, 
burglary,  safety,  etc.  are  expected  to  be 
rare  occmrances  and  because 
continuous  emissions  during  these 
emergencies  will  probably  be  periodic  m 
order  to  conserve  battery  power. 
Manufacturers  are  cautioned  to  use  the 
minimum  transmission  necessary  to 
insure  reception  of  the  alarm  signal 
during  an  emergency.  Section  15.201(b) 


will  be  clarified  as  set  out  in  Appendix 
B. 

52.  After  an  administrative  revision  to 
Part  15  in  1975, "  the  limits  for  garage 
door  opener  devices  in  §  15.184  were 
inadvertently  transposed  for  the  two 
bands  70  to  130  MHz  and  130  to  174 
MHz  in  the  revised  printing  of  Part  15. 
This  error  was  unknowingly  carried 
over  into  the  recently  amended  rules  for 
radio  control  and  security  alarm 
devices.  The  limits  for  these  two  bands 
are  hereby  transposed  to  read  correctly 
as  shown  in  Appendix  A.  In  addition  to 
the  above,  we  are  making  a  few  minor 
administrative  changes  to  the  rules  as 
set  out  in  Appendix  A. 

53.  In  view  of  the  previous 
discussions,  the  Commission  does  not 
agree  with  the  procedural  arguments  of 
ARRL  and  believes  that  the  issuance  of 
a  stay  and  further  notice  of  proposed 
rulemaking  is  unnecessary  and  contrary 
tij  the  public  interest.  Accordingly, 
ARRL  s  request  for  a  stay  and  a  new 
rulemaking  is  hereby  denied. 

54.  Pursuant  to  the  authority 
contained  in  Sections  4(i),  302  and  303(r) 
of  the  Communications  Act  of  1934,  as 
amended,  it  is  ordered  that,  effective 
December  9.  1982.  Part  15  is  amended  as 
set  out  in  Appendix  A,  attached.  It  is 
further  ordered  that  the  measurement 
procedure  MP-1  is  revised  as  shown  in 
Appendix  B  and  that  this  proceeding  is 
terminated. 

55.  For  further  information  about  this 
M0(40,  contact  Mr.  Sydney  P.  Bradfield, 
Office  of  Science  and  Technology. 
Federal  Communications  Commission. 
Washington.  DC.  20554.  telephone  (202) 
653-8247. 

(Sees.  4,  303,  48  stat.,  as  amended,  1066,  1082; 

4''  U.S.C."154.  303) 

Koderal  Communications  Commission. 

William  |.  Tricarico, 

Secretary. 

.Appendix  .'\ 

PART  15— (AMENDED) 

1.  Section  15.122  is  amendf^d  by 
adding  a  note  below  the  table  in 
p.iragraph  (a)  to  read  as  follows; 

§  15.122    Periodic  operation  in  the  bands 
40.66-40.70  MHz  and  above  70  MHz. 


Note. — For  pulsed  oppration.  measured 
field  strength  shall  be  determined  from  the 
averaged  absolute  voltage  during  a  0,1 


second  interval  when  field  strength  is  at  its 
maximum  value. 


2.  Section  15.184  is  amended  by 
revising  the  table  of  paragraph  (c)  to 
read  as  follows: 

§  15.184    Interim  requirements  for 
operation  above  70  MHz. 


(c) 


Frequefx:y  (MHz) 

Field  $t^engt^  at  30  meteis  (uV/m) 

70  10  130 

130  to  174 

125. 

125  to  375  ' 

174  to  260 

375. 

260  to  470  

Above  470 _ 

375  to  1,250.' 

1.250. 

Linear  interpolation. 

•*See  'hfi  Nntp  ;n  5  15  309  af  Part  15  Subpart  F- 
Field  Uisiurbence  Sensors 


''In  the  M.-itter  of  Revision  nf  P.irt  15  to  conform 
It  10  Subpart  j  of  Part  2.  and  to  morsanize  the  rules 
therein.  Order  adopted  November  12,  1974  and 
released  March  7. 1975  (FCC  74-1221). 


3.  Section  15.201  is  revised  to  read  as 

follows: 

§  15.201     Scope. 

A  device  that  uses  radio  frequency 
energy  for  control  or  security  alarm 
applications  excluding  radio  control  of 
toys  may  be  operated  without  an 
individual  license  under  these 
provisions.  Examples  of  such  devices 
include,  but  are  not  limited  to,  radio 
control  of  a  fire,  burglar,  security,  or  the 
other  emergency  alarm;  control  of  a  door 
opener,  control  of  a  remote  switch,  etc. 
Radio  controlled  toys  and  games  are  not 
allowed  to  operate  under  these 
provisions. 

(a)  Devices  operating  under  these 
provisions  may  not  be  used  for 
continuous  transmission.  The  following 
transmissions  are  not  permitted: 

(1)  Voice  communications. 

(2)  Data  communications  regardless  of 
modulation.  This  prohibition  is  not 
intended  to  prohibit  digital  coding  of 
transmissions  for  radio  control  or 
security  alarm  purposes. 

(3)  Periodic  transmissions  at  regular 
predetermined  intervals  except  in 
accordance  with  paragraph  (b)  of  this 
Section. 

(b)  Polling  or  supervision 
transmissions  to  determine  security 
system  integrity  are  allcwed  at  the 
maximum  emission  limit  in  §  15.205(b)  if 
the  periodic  rate  of  transmission  doe^ 
not  exceed  one  transmission  of  not  more 
than  one  second  duration  per  hour  for 
each  transmitter.  The  transmitter  may 
also  be  polled  at  the  rate  specified  in 

§  15.122,  provided  it  complies  with  the 
reduced  field  strength  levels  and  other 
specifications  in  §  15.122  when 
operating  at  the  higher  polling  rate.  This 
provision  only  applies  to  transmitters 
used  in  security  or  safety  applications. 


3  metprs  wil 
requirement 
tiflow  1000  I 
omission  lev 
equivalent  p 
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(c)  A  transmitter  operated  manually 
must  employ  a  switch  that  will 
automatically  deactivate  the  transmitter 
when  released. 

(d)  A  transmitter  activated 
automatically  must  cerse  transmission 
within  5  seconds  after  activation. 

(e)  Notwithstanding  paragraphs  (c) 
and  (d)  of  this  section,  a  transmitter 
employed  for  radio  control  purposes 
during  emergencies  involving  Fu-e, 
security,  and  safety  of  life  may.  when 
activated  to  signal  an  alarm,  operate 
during  the  pendency  of  the  alarm 
condition. 

4.  Section  15.204  is  amended  by 
addding  a  new  paragraph  (c)  as  follows 

^  15.204    Receiver  susceptibility  to 
interference. 

{cj  Manufacturers  are  a!bO  cautioned 
to  consider  close  proximity  and/or  higii 
power  operation  of  non-governraenf 
licensed  services  such  as  Amateur 
Radio,  Broadcast,  etc  in  designing  their 
equipment  for  minimum  susceptibility 
and  to  avoid  operation  on  frequencies 
used  by  high  power  stations.  Consult  the 
•  able  of  frequency  allocations  in  §  2.106 
of  this  Chapter  for  information  on 
licensed  use  of  the  spectrum — 
particularly  note  that  high  power 
amateur  radio  operation  occurs  in 
residential  areas  in  the  bands  144-14b. 
220-225,  and  420-450  Mllz. 

5.  Section  15.205  is  amended  by 
revising  the  note  in  paragraph  (a)  and 
the  text  and  table  of  paragraph  IM  ami 
adding  a  note  below  the  table  in 
paragraph  (b)  to  read  as  folluvss: 

§  15.205    Tectviica)  standards. 

fa)   •    *    * 

Note. — .\  radiatirn  IfNc!  bi-iow  15  nV,ni  »\ 
,1  mpters  will  be  considered  tn  mt'pt  this 
ri'quireracnt  for  emissions  on  frr-qupncies 
below  1000  MHz.  Above  1000  .Vlliz.  an 
pmission  level  below  12.5  uV/ni  at  3  mt'teus  o: 
equivalent  f)ower  density  ievx'l  will  comply 
with  this  requirement. 

(b)  The  transmitter  is  limited  to  the 
frequencies  specified  below.  Subject  to 
the  limitation  in  paragraph  (a)  of  this 
section,  emission  of  RF  energy  en  the 
fundamental  frequency  and  spurious 
and  harmonic  emissions  from  the 
transmitter  shall  not  exceed  the  levels  in 
the  following  table. 


Fundamen-  p,^^  ^^^^^^  ^, 

funda'^entai  (uV'm  at 
(MHZ)         I  ^"" 


40  66  to 
40  70 

TO  to  130 
■30  10  174 
174  to  ?60 
?60  to  4  70 
4  '0  and 
atiovc 


2.250 


'  2f.O    _ 

1 25C  to  3.750  ' ._ 

3.750    , 

3,750  to  12,S0Or., 

I  12.500 


Pield  streogtt^ 

hatmorucs  an<3 

spuTOus  (uv  r^'  at 

3m) 


226. 

125. 

125  to  375  ' 

375 

375  10  1  250 
1.250 


'Linear  inteTX'ia!.o.-vs 

.\ote. — F(ir  pulsed  opcralii.n.  mrd.sr't'i] 
fi(  !d  s'Trngth  shall  !)e  ae'erniinet!  from  'lie 
averaged  absolute  voltage  during  a  0  1 
second  interval  when  field  strength  is  at  its 
maximum  value. 


§15.207     I  Amended] 

6.  Pardgraph  (a)  o!  §  15,207  is 
amended  by  removing  the  words 
■'Section  15.203"  and  replacing  them 
with  the  words  "Sertions  15.201  et  seq.". 

S  15.215     lAmendedj 

7.  Section  15.215  is  amended  by 
removing  the  words  "Section  15.203" 
and  replacing  them  with  the  words 

"Sections  15.201  et  seq." 

Note. — This  .Xppendx  will  not  appear  in 
the  CFK 

Appendix  B 

The  measurement  procedure  MP-1 
(1981)  is  modified  as  follows: 

1.  Ill  Paragraph  4.1,  remove  the 

present  text  in  the  Note  in  its  entirety 
and  subsiituie  the  following  text; 

Noie.—FVX:  .Rulletm  OST  55 
C.haracten-itics  of  Oppn  F:fid  Test  Sites 
provides  further  guidance  on  open  field  lest 
.sites  and  site  calibration  me,isurements. 

2.  T'aragraph  4.2.2  is  expanded  as  fuiiows: 
4.2.2     Detector  Function  Selection  and 

Bandwidth 

For  radio-noise  meters  or  spectrum 
analyzers  which  include  weighting  circuits. 
the  detector  shall  function  in  an  average 
reading  mode  The  6dB  bandwidth  of  the 
mcasunns  instrument  shall  not  be  less  than 
lilO  kHz  tor  field  strength  mtasuxements  over 
!he  frequency  range  of  3U  to  1000  MHz. 
,'\ijo\e  1000  NtHz.  the  measurement 
bandwidth  shall  be  1  MHz  or  greater.  Post 
detectiir  video  filters  may  be  used  in  the  case 
of  peak  reading  spec:tnim  analyzers  if 
correlation  can  be  shown  to  an  average 
readmg  radio-no.se  meter  Alternatively,  field 
strength  meters  and  spectrum  analyzers 
without  weighting  circuits  may  be  employed, 


pro\ided  measurements  are  made  on  \\v 
peak  basis  and  recorded  as  utisirv  ed   [or 
pulsed,  broadband  emissions  llit  me.isjreil 
data  shall  be  corrected  for  pulse 
desensitization  factor  (see  spectrum  analyzer 
application  notes  on  the  subject — i.e.. 
Hewlett  Packard  W  150-2).  With  this 
correction  applied  to  pteak  indications,  if  the 
duty  cycle  is  known  or  can  be  measured, 
average  values  of  emanations  can  be  ' 

calculated 


1.  The  above  specified  bandwidths  have 
tolerances  as  prescril>ed  in  ANSI  standard 
CK).2-1980. 

2.  If  bandwidlhs  jirtater  than  those 
expressed  in  4.2.2  are  used,  higher  readings 
may  result  for  ElTs  with  broadband 
emanations. 

3.  Data  taken  with  measuring 
instrumentation  employing  logarithmic 
amplifiers  when  using  the  average  function 
will  represent  the  average  of  the  logarithm  of 
the  voltage  level.  If  the  emanation  observed 
is  pulsed,  broadband  observed  values  will  be 
materially  lower  than  the  true  average  of 
voltage.  Instrument  overload  is  likely  to  occur 
with  linear  IF  systems  if  the  emissions  pulse 
duty  cycle  is  less  than  that  for  which  the 
measuring  instrumentahon  is  rated. 

3.  Paragraph  4.3  is  corrected  to  show  that 
radiated  measurements  shall  be  taken  in 
accordance  with  §  15.142.  As  corrected, 
paragraph  4.3  reads  as  follows: 

4.3    Frequency  Range  To  Be  Scanned 

For  radiated  measurements,  the  freqtiency 
range  specified  in  5  15.142  of  Part  15  Subpart 
D  shall  be  searched  *  *  ' 

4.  The  last  sentence  in  paragraph  4.5  is 
corrected  by  adding  the  phrase  "in  its  normal 
operating  mode"  as  follows: 

4.5    Radiated  Test  Procedures 

■  *  *  shall  be  recorded.  The  transmitter 
shall  operate  continuously  in  its  normal 
operating  mode  for  the  purpose  of  those 
measurements. 

5.  Figure  1  is  modified  to  show  an  elhpse 
for  the  test  site  with  a  minor  diameter  of  3  D 
and  a  major  diameter  of  2  D  where  D  is  the 
measurement  distance  (3  meters).  The  major 
diameter  is  along  the  axis  containing  the 
antenna  and  F.UT. 

ira  niK.  K-313-1  Kil«i  Il-ie-tZ:  •:45  am) 
B;i.tNG  COOE   g7i7-0'-K 
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Wednesday,  November  17,  1982 


This   sectiofi   of  the   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  ailes  and 
regulations.   The   purpose  of  these   notices 
is  to  give   interested   persons   an 
opportunity   to   participate   In  the   rule 
making   pnor   to   the   adoption   of   the   final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  2S 

Tobacco  Publications;  Establishment 
of  Fees  and  Charges 

agency:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


summary:  The  Agricultural  Marketing 
Service  (AViS)  proposes  to  amend  the 
interim  final  rule  published  on  June  16, 
1982,  at  47  FR  25933-25934.  which 
established  the  collection  of  fees  for  the 
distribution  upon  request  of  copies  of 
tobacco  publications  to  the  general 
public.  This  proposal  would  require  all 
media,  whether  trade  publication  or 
general  news  media,  to  pay  for  mailed 
publications  thereby  eliminating  the 
exemption  for  news  media  presently 
contained  in  the  interim  final  rule.  The 
Department  also  proposes  to  add  the 
publications  "Annual  Report  of  Tobacco 
Statistics"  and  "Tobacco  Stocks"  to  the 
list  of  available  tobacco  pubhcations 
and  to  amend  the  interim  final  rule  to 
provide  for  only  one  annual  application 
period  instead  of  two.  Based  upon 
written  comments  received  from  trade 
associations  and  trade  publications 
covering  a  wide  variety  of  agricultural 
commodities,  the  Department 
acknowledges  that  many  publications  in 
direct  competition  with  each  other  for 
subscribers  cannot  be  easily  categorized 
as  news  media  or  trade  publications. 
Therefore  it  is  proposed  that  the  interim 
final  rule  be  amended  to  eliminate  the 
exemption  for  the  news  media. 

DATE:  Comments  due  on  or  before 
December  17. 1982. 

ADDRESS:  Send  comments  to  J.  T,  Bunn, 
Deputy  Director,  Tobacco  Division. 
Agricultural  Marketing  Service.  Room 
502,  Annex  Building,  United  States 
Department  of  Agriculture,  Washington, 
D.C.  20250.  Comments  will  be  available 
for  pubhc  inspection  at  this  location 


during  the  hours  of  8:00  a.m.  to  4:30  p.m., 

Monday  through  Fnday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larrv  L.  Crabtree.  Assistant  Chief, 
Marketing  Programs  Branch,  Tobacco 
Division,  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture,  Washington,  D.C.  20250, 
(202)  447-3489. 

SUPPLEMENTARY  INFORMATION:  Notice 
was  given  (47  FR  25933,  June  16,  1982) 
that  the  Department  was  implementing, 
effective  July  1, 1982,  as  an  interim  final 
rule  regulations  providing  for  the 
collection  of  fees  for  the  printing  and 
mailing  of  tobacco  publications 
distributed  by  the  Department  under  the 
Tobacco  Inspection  Act  of  1935  (7  U.S.C. 
5n-511(q))  and  the  Food  and 
Agriculture  Act  of  1981  (7  U.S.C.  2242a]. 
Such  fees  and  charges  were  set  at  a 
level  which  would  cover  as  nearly  as 
practicable  the  costs  of  printing, 
postage,  and  handling  of  tobacco 
publications  requested  by  the  general 
public  except  growers,  news  media,  and 
certain  government  agencies  who 
cooperated  in  the  collection  of  data.  The 
Department  proposes  to  amend  the 
interim  final  rule  published  on  June  16, 
1982,  at  FR  25933-25934  to  require  that 
all  news  media,  whether  trade 
publications  or  general  news  media,  pay 
for  tobacco  publications  delivered  by 
mail.  The  Department  also  proposes  to 
include  the  statistical  publications 
"Annual  Report  of  Tobacco  Statistics" 
and  "Tobacco  Stocks"  in  the  list  of 
publications  covered  by  user  fees  and 
reduce  the  application  periods  from  two 
to  one.  The  Tobacco  Inspection  Act 
authorizes  the  Secretary  to  collect  and 
distribute  tobacco  market  data  "without 
cost  to  growers."  Since  passage  of  the 
Act  in  1935,  the  Department  has 
distributed  tobacco  publications  through 
the  mail,  without  cost  to  anyone 
requesting  them.  The  Agriculture  and 
Food  Act  of  1981,  establishes  authority 
for  the  Department  to  promulgate 
regulations  to  establish  and  collect  fees 
and  charges  to  cover  the  Department's 
cost  for  the  printing,  handling,  and 
mailing  of  tobacco  publications 
reporting  economic  research  and 
statistical  data. 

The  Department's  decision  to  collect 
fees  for  tobacco  publications  is 
consistent  with  both  the  Department's 
goal  of  reducing  its  cost  of  distributing 
publications  and  the  Congressional 
policies  which  placed  the  tobacco 


inspection  program  imder  user  fees.  In 
furtherance  of  this  pohcy,  the 
Department  has  requested  Congress  to 
amend  the  Tobacco  Inspection  Act  to 
give  the  Secretary  authority  to  also 
collect  fees  from  growers  for 
publications  distributed  through  the 
mail.  The  legislation  is  now  before 
Congress.  A  limited  distribution  list  will 
be  established  with  other  bureaus 
within  USDA  for  copies  of  publications 
under  the  principle  of  data  exchange  to 
complement  the  various  responsibilities 
of  those  organizations. 

In  the  interim  final  rule,  the 
Department  provided  that  no  fee  would 
be  charged  for  the  distribution  of 
tobacco  publications  to  wire  services, 
newspapers,  news  magazines,  and 
broadcast  news  outlets.  The  interim 
final  rule  did  provide  for  fees  for  the 
large  nimiber  of  trade  journals  and  trade 
association  publications  aimed  at 
organizational  memberships  for  the 
reason  that  the  Department  had 
determined  that  it  would  not  be 
appropriate  to  provide  publications  free 
of  charge  to  these  numerous 
organizations  which  service  limited 
audiences.  However,  based  upon 
written  comments  received  from  trade 
associations  and  trade  publications 
covering  a  wide  variety  of  agricultural 
commodities,  the  Department 
acknowledges  that  many  publications  in 
direct  competition  with  each  other  for 
subscribers  cannot  be  easily  categorized 
as  news  media  or  trade  publications. 
Therefore,  it  is  proposed  that  the  interim 
final  rule  be  amended  to  eliminate  the 
exemption  for  the  news  media.  The 
Department  will,  however,  continue  to 
provide  current  information  by  wire 
service  and  automatic  telephone 
answering  devices. 

The  Aimual  Report  on  Tobacco 
Statistics  and  the  Quarterly  Tobacco 
Stocks  publications  were  not  included  in 
the  interim  final  rule  because  their 
status  as  to  user  fees  had  not  been 
determined  at  that  time.  The  Department 
has  now  made  a  determination  that  a 
fee  should  also  be  charged  for  these 
publications  and,  therefore,  proposes  to 
amend  the  interim  final  rule  to  include 
them. 

The  interim  final  rule  divided  the 
publication  periods.  Based  on  comments 
received  from  applicants  and  experience 
gained  from  processing  the  intial 
applications,  it  has  been  determined 
that  a  single  application  period  and 
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price  list  would  be  more  efficient,  less 
costly,  and  reduce  confusion.  Fees  for 
the  two  additional  publications  will  vary 
according  to  the  number  of  pages, 
frequency  of  issues,  number  of 
subscribers,  cost  of  equipment, 
personnel  and  other  factors  affecting 
printing  and  distribution.  With  the 
expected  fluctuating  costs  of  printing, 
handling,  and  postage,  it  has  been 
determined  that  it  would  be 
inappropriate  for  the  fees  to  be  specified 
in  the  regulations  where  any  changes 
would  require  time  consuming  and 
expensive  rulemaking  procedures. 
Therefore,  the  fees  will  be  computed 
and  announced  annually  by  the  Director 
of  the  Tobacco  Division.  Any 
modification  in  the  fees  will  simply 
reflect  changing  costs  incurred  by  LISD,\ 
for  the  duplication,  handling,  and 
distribution  of  the  two  additional 
publications.  Based  on  estimates  of 
current  costs  and  activity  level,  fees 
during  the  initial  subscription  period  for 
surface  mail,  for  the  United  States, 
Canada,  and  Mexico  are  as  follows; 

(1)  Annual  Report  of  Tobacco 
Statistics — first  copy  $2.00.  with 
additional  copies  Si. 00  each. 

(2)  Tobacco  Stocks  Report,  publishc  d 
quarterly — annual  rate  $4.00  with 
additional  copies  $0.50  (50C)  each. 

The  following  is  a  list  of  tobacco 
publications  which  are  now  available 
through  the  Department: 

(I)  F'.ue-cured  type  11— S8.0G— 
consisting  of  weekly  and  boason  issues. 

(J)  Flue-cured  type  12— SB.OO— 
consisting  of  weekly  and  season  issues. 

(3)  Flue-cured  types  11  and  12 — 
S14.00 — combined  mailing  nf  thr-sr 
types. 

(4]  Flue-cured  type  13— SR.OO^ 
consisting  of  weekly  and  season  issues. 

(5)  Flue-cured  type  14— $6.00— 
consisting  of  weekly  and  season  issues 

(6)  Flue-cured  type  11-14— $25.00— 
consisting  of  weekly  and  season  issues 
for  each  type. 

(7)  Annual  Flue-cured  Market 
Review — first  copy  $2.00.  with 
additional  copies  $1.00  ea(  h 

(8)  Virginia.fire-cured  type  21— S6.00— 
consisting  of  weekly  and  season  issues 

(9)  Virginia  sun-cured  type  37 — 
$4.00 — consisting  of  weekly  and  season 
issues. 

(10)  Virginia  fire  and  sun-cured  types 
21  and  37 — S8.00 — combined  mailing  of 
these  types. 

(II)  Kentucky-Tennessee  fire  cured — 
types  22  and  23 — $6.00 — consisting  of 
weekly  and  season  issues. 

(12)"0ne-Sucker— type  35— $4.00— 
consisting  of  weekly  and  season  issues 

(13)  Green  River— type  36— $4.00— 
consisting  of  weekly  and  season  issues. 


(14)  Kentucky-Tennessee  fire-cured. 
One-sucker  and  Green  River  dark  air- 
cured  types  22,  23,  35.  and  38 — $10.00— 
combined  mailing  of  these  types. 

(15)  Annual  Fire  and  Dark  air-cured 
Market  Review — first  copy  $2.00,  with 
additional  copies  $1.00  each. 

(16)  Burley  type  31— $10.00— 
consisting  of  weekly  and  season  issues. 

As  with  the  present  publications,  it  is 
proposed  that  an  additional  fee  of  $2.00 
be  charged  for  requests  for  surface 
mailing  of  the  two  additional 
publications  outside  of  the  United 
States,  Canada,  or  Mexico.  Charges  for 
air  mail  service  outside  of  the  United 
States,  Canada,  and  Mexico  will  \ary 
depending  on  the  tj'pe  of  servu  e 
requested. 

Weekly  issues  containing  market 
information  will  continue  to  be  available 
to  growers,  without  charge,  in  auction 
warehouses  during  the  marketing 
season. 

It  is  also  proposed  that  requests 
concerning  the  two  additional 
publications  for  file  copies,  ia.-ge 
\'o!umes  of  issues,  or  requests  which 
require  special  handling,  be  assessed 
foes  sufficient  to  cover  the  actual  cost  of 
the  requested  service.  Subscription  fees 
would  be  prorated  for  requests  arriving 
after  the  end  of  the  application  period, 
but  may  be  subject  to  an  additional  fee 
to  cover  the  Department's  handling 
costs. 

The  authority  for  these  regulations  is 
contained  in  the  Tobacco  Inspection  Act 
(49  Stat.  7  U.S.C.  511-511(q))  and  the 
Agriculture  and  Food  Act  of  1981  (Pub. 
L.  97-96). 

This  proposed  rule  has  been  review 
under  U.S.D..^  procedures  established 
to  implement  Executive  Order  12291  and 
the  Secretary's  Memorandum  1512-1 
and  has  been  determined  to  be  a  "non- 
major"  rule  because  it  dotts  not  meet 
any  of  the  criteria  established  for  major 
rules  under  the  executive  order. 
Additionally,  in  conformance  with  the 
provisions  of  the  Regulatorj'  Flexibility 
Act,  Pub.  L  96-354  (5  U.S.C.  601)  full 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
liusinesses.  -Ml  tobacco  warehousemen 
and  producers  and  some  tobacco  buyers 
fall  within  the  confines  of  "small 
business"  as  defined  in  the  Regulatory 
Flexibility  Act.  A  substantial  number  of 
buyers  on  auction  markets  who  use  the 
publications  do  not  meet  the  definition 
of  small  businesses  either  because  of 
their  individual  size  or  because  of  their 
dominant  position  in  one  or  more 
marketing  areas.  The  Department  has 
intormally  advised  all  segments  of  the 
tobacco  industry  of  the  anticipated 
implementation  of  charges  for 
publications  and  that  these  publications 


and  information  would  remain 
available.  It  has  been  determined  that 
the  economic  impact  upon  all  entities, 
small  and  large,  will  not  be  adverse  and 
will  in  no  way  affect  normal  competition 
m  the  market  place. 

List  of  Subjects  in  7  CFR  Part  29 

Tobacco  publications,  Subscription 
fees.  Tobacco. 

PART  29— [AMENDED  1 

Accordingly,  the  Department  proposes 
to  revise  §  29.131  of  Part  29,  Subpart  B. 
Title  7,  Code  of  Federal  Regulations,  to 
read  as  follows: 

§  29.131     Tobacco  pubiicabons. 

The  regulations  in  this  section  are 
issued  to  implement  a  subscription  fee 
system  for  publications  issued  by  the 
Tobacco  Division,  Agricultural 
Marketing  Service.  All  other  means  of 
dissemination  of  market  data  currently 
in  use.  such  as  commercial  and  public 
wire  service,  telephone  answering 
devices,  radio  and  television  wiU 
continue  without  charge  to  the  tecipienl. 
Publications  under  the  Act  and  this 
section  shall  be  distributed  in  whatever 
manner  and  form  and  for  whatever 
purpose  the  Director  may  choose,  and 
will  be  available  for  distribution  as 
follows: 

(a)  Publications  consisting  of  timely 
information  on  the  market  supply  and 
demand,  location,  disposition,  quality, 
condition,  and  market  prices  for  tobacco 
shall  be  available  on  an  annual 
subscription  throught  the  mail  upon 
written  application  and  payment  of  a 
fee,  except  that  no  fee  will  be  charged  to 
other  government  agencies  who 
cooperate  in  the  collection  of  market 
data  for  the  respective  publication  and 
growers.  There  shall  be  an  armual 
application  period  during  the  months  of 
February.  March,  and  April. 

(b)  Subscription  fees  for  publications 
shall  be  calculated  by  the  Director 
annually  to  recover  costs  of  printing 
(including  machinery,  paper,  ink,  and 
miscellaneous  suppUes)  postage,  and 
handling  (including  the  accounting 
system,  fee  collection,  and  personnel 
with  necessary  super\'ision),  and 
released  prior  to  the  application  period. 
In  order  to  keep  subscription  fees  to  a 
minimum  le\cl,  the  Director  may  choose 
to  combine  the  data  of  two  or  more 
types  of  tobacco  into  a  single 
publication. 

(c)  Requests  involving  research  of 
rcciirds,  file  copies,  large  volumes  of 
issues,  or  requests  w  hich  require 
additional  handling,  shall  be  assessed 
fees  sufficient  to  cover  the  actual  cost  of 
the  requested  service  to  the  Department. 
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(d)  Subscription  fees  will  be^fKorated 
for  requests  arriving  after  the  end  of  the 
application  period,  but  may  be  subject 
to  an  additional  handling  charge  to 
cover  additional  costs  incurred  by  the 
Department. 

(e)  Information  concerning  tobacco 
publications  and  subscription  fees  may 
be  obtained  from  the  Director,  Tobacco 
Division,  Agricultural  Marketing 
Service,  Room  502,  Annex  Building, 
United  States  Department  of 
Agriculture,  Washington.  D.C.  20250. 

Dated:  .November  9,  1982. 
C.  W.  McMillan, 

Assistar!  Secretary.  Marketing  and 
Inspection  Services. 

\rR  Ooc.  8::-3i5«  P>d  n-i(>-«2:  8  4.^am| 
BIUING  C00€  3410-02-M 


7  CFR  PART  51 

United  States  Standards  tor  Grades  of 
Cantaloups 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Notice  of  withdrawal  of 

proposed  rule. 


summary:  The  Agricultural  Marketing 
Service  (AMS]  is  withdrawing  a 
proposal  to  revise  the  voluntary  United 
States  Standards  for  Grades  of 
cantaloups.  This  proposal  is  being 
withdrawn  because  of  negative 
comments  received. 

date:  This  withdrawal  is  effective 
November  17, 1982. 

FOR  FURTHER  INFORMATION  CONTACT. 

Francis  ].  O'Sullivan,  Fresh  Products 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  (202)  475-3125. 

SUPPLEMENTARY  INFORMATION:  The 

current  standards  became  effectiv  e 
April  1961  and  were  last  amended  June 
1968.  In  March  1980  the  Texas  Citrus 
and  Vegetable  Growers  and  Shippers 
Association  formally  requested  a 
revision  of  the  standards  which  would 
redefine  the  defect  classification 
"Decay." 

The  present  definition  reads;  "Decay 
means  breakdown,  disintegration  or 
fermentation  of  the  flesh  or  rind  of  the 
cantaloup  caused  by  bacteria  or  fungi." 
The  proposed  definition  read:  "Soft  rot 
means  any  rot  that  is  soft,  mushy  or  is  in 
a  leaking  condition:  Dry  rot  means  any 
rot  that  is  dry  and  the  tissue  is  hard  or 
firm."  The  proposal  would  have 
permitted  decays  classified  as  "Dry  rot ' 


to  be  covered  under  a  less  restrictive 

grade  tolerance. 

On  March  25.  1982,  AMS  published  (47 
FR  12805-12806)  a  proposal  to  revise  the 
definition  "Decay,"  as  noted  above,  with 
a  period  for  comment  ending  August  31, 
1982.  Thirteen  written  comments  were 
received.  The  majority  did  not  support 
the  proposal.  An  industry  organization, 
whose  members  produce  and  ship 
approximately  seventy-five  percent  of 
domestic  cantaloup  production,  and  a 
major  retail  chain  strongly  opposed  the 
proposed  change.  In  their  opinion,  the 
change  would  constitute  a  relaxing  of 
the  standards  requirements  and  would 
tend  to  encourage  the  marketing  of  a 
lower  quality  product. 

In  consideration  of  the  foregoing,  the 
proposal  published  in  the  Federal 
Register  (FR  12805-12806)  on  March  25. 
1982,  is  hereby  withdrawn. 

List  of  Subjects  in  7  CFR  Part  51 

Fresh  fniits.  vegetables,  and  other 
products  (Inspection,  certification  and 
standards). 

f.^gricultural  Marketing  Act  of  1946.  Sees. 
203,  205.  60  Stdt.  1087.  as  amended,  1090  as 
amended  (7  L'S.C.  1624)) 

Done  at  Washington.  D.C.  on  November  9, 
1982, 

Eddie  F.  Kimbrell, 
Deputy  Administrator,  Commodity  Services. 

|FR  Doc  82-31342  Filed  11-16-82:  8:45  am) 
BILLING  CODE  3410-02-M 


Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 
[Docket  No.  82-349] 

Citrus  Canker— Mexico 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule  and  notice  of 

public  hearing. 

SUMMARY:  An  interim  rule  published  as 
a  companion  document  in  the  final  rule 
section  of  this  issue  of  the  Federal 
Register  on  an  emergency  basis 
establishes  "Subpart — Citrus  Canker — 
Mexico."  The  interim  rule  is  based  on 
the  recent  finding  of  citrus  canker 
disease  in  the  State  of  Colima  and  in  the 
municipio  of  Coahuayana  in  the  State  of 
Michoacan  in  Mexico  (these  areas  are 
referred  to  below  as  infected  areas). 
The  interim  rule  provides  that  any 
fruit  or  peel  of  Mexican  lime  [Citrus 
aurantifolia]  from  any  area  in  Mexico, 
and  any  other  fruit  or  peel  of  citrus  or 
citrus  relatives  (fruit  or  peel  of  any 
genera,  species,  or  varieties  of  the 


subfamilies  Aurantioideae,  Rutoideae, 
and  Toddalioideae  of  the  botanical 
family  Rutaceae)  from  infected  areas  in 
Mexico  offered  for  importation  into  the 
United  States  will  be  refused 
importation  into  the  United  States 
unless  imported  by  the  U.S.  Department 
of  Agriculture  for  experimental  or 
scientific  purposes  in  accordance  with 
certain  conditions.  This  document 
proposes  to  designate  these  articles  as 
prohibited  articles  and  thereby  prohibit 
them  from  being  imported  into  the 
United  States  unless  imported  by  the 
U.S.  Department  of  Agriculture  for 
experimental  or  scientific  purposes  in 
accordance  with  certain  conditions. 

The  interim  rule  also  provides  that 
fruit  or  peel  of  ethrog  (Citrus  medico], 
grapefruit  (Citrus  paradisi],  lemon 
(Citrus  limon],  orange  [Citrus  sinensis], 
Persian  lime  (Citrus  latifalia].  and 
tangerine  [Citrus  reticulata]  from 
uninfected  areas  in  Mexico  are  allowed 
to  be  imported  into  the  United  States 
only  in  accordance  with  certain 
restrictions.  This  document  also 
proposes  to  establish  as  a  final  rule  the 
provisions  of  the  interim  rule  concerning 
restricted  articles. 

The  interim  rule  is  authorized  on  an 
emergency  basis  until  a  final  rule  can  be 
established  after  a  public  hearing.  This 
document  also  gives  notice  of  a  public 
hearing  concerning  the  proposal  to 
establish  a  final  rule.  This  action  is 
necessary  an  an  emergency  measure  to 
prevent  the  introduction  of  citrus  canker 
disease  into  the  United  States. 
DATES:  Written  comments  concerning 
the  proposal  to  establish  a  final  rule 
must  be  received  on  or  before  January 
17, 1983.  A  public  hearing  concerning  the 
proposal  to  establish  such  final  rule  will 
be  held  on  December  7, 1982. 

ADDRESSES:  Written  comments 
concerning  the  proposal  to  establish  a 
final  rule  should  be  submitted  to 
Thomas  J.  Lanier,  Assistant  Director, 
Regulatory  Services  Staff,  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  643 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Written 
comments  received  may  be  inspected  at 
Room  641  of  the  Federal  Building 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  A 
public  hearing  concerning  the  proposal 
to  establish  such  final  rule  will  be  held 
at  the  Conquistador  Room,  La  Quinta 
Airpori  East.  333  N.E.  Loop  410,  San 
Antonio,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  either:  Frank  Cooper,  Staff 


Officer.  Re; 
Protection 
Plant  HeaK 
Departmen 
Federal  Bu: 
Hyattsville 
Stephen  Po 
Emergency 
and  Quarai 
Health  Insf 
Departmen 
Federal  Bui 
Hyattsville 


only  m  accc 
set  forth  in  1 


(Sees  !S.  7,  9. 
sees.  105.  106 
162.  I30dd,  IS 


JMI 


Federal  Register  /  Vol.  47,  No.  222  /  Wednesday.  November  17.  1982  /  Proposed  Rules  517B5 


Officer.  Regulatory  Services  Staff,  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  637 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301^36-8248;  or 
Stephen  Poe,  Plant  Pathologist, 
Emergency  Programs,  Plant  Protection 
and  Quarantine,  Animal  and  Plant 
Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  609 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301^36-6365. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  is  based  on  the  recent  finding 
of  citrus  canker  disease  in  the  State  of 
Colima  and  in  the  municipio  of 
Coahuayana  in  the  State  of  Michoacan 
in  Mexico  (these  areas  are  referred  to 
below  as  infected  areas). 

This  document  proposes  to  designate 
any  fruit  or  peel  of  Mexican  lime  [Citrus 
aurantifolia]  from  any  area  in  Mexico, 
and  any  other  fruit  or  peel  of  citrus  or 
citrus  relatives  (fruit  or  peel  of  any 
genera,  species,  or  varieties  of  the 
subfamilies  Aurantioideae,  Rutoideae. 
and  Toddalioideae  of  the  botanical 
family  Rutaceae]  from  infected  areas  in 
Mexico  as  prohibited  articles,  and 
thereby  prohibit  them  from  being 
imported  into  the  United  States  except 
by  the  U.S.  Department  of  Agriculture 
for  experimental  or  scientific  purposes 
under  conditions  explained  in  the 
companion  document.  This  document 
also  proposes  to  designate  fruit  or  peel 
of  ethrog  [Citrus  medica],  grapefruit 
[Citrus  paradisi].  lemon  [Citrus  limon], 
orange  [Citrus  sinensis],  Persian  lime 
[Citrus  latifolia).  and  tangerine  [Citrus 
reticulata)  from  uninfected  areas  in 
Mexico  as  restricted  artules  and  allow 
them  to  be  imported  in  the  United  States 
only  in  accordance  with  restrictions  as 
set  forth  in  the  companion  documpnt. 

For  a  discussion  of  the  baf.;s  and 
purpose  of  the  pruposal.  including  the 
public  hearing  procedures,  see  the 
companion  document  establishmg  the 
interim  rule,  captioned  "Citrus  Canker- 
Mexico."  in  the  final  rule  section  of  this 
issue  of  the  Federal  Register.  It  is 
proposed  to  establish  provisions  similar 
to  those  provisions  of  (.he  interim  rule  as 
a  final  rule. 

List  of  Subjects  in  7  CFR  Part  319 

Agricultural  commodities.  Imports. 
Plant  diseases,  Plants  (agriculture), 
Transportation,  Citrus  canker,  Fruit. 

(Sees  .5.  7,  9,  37  StHt.  316-318.  as  amoncled. 
sees.  105,  106.  71  Stat.  32.  33  (7  L'.S  C.  159.  Witt. 
162.  KWdd,  I.SOf.el;  7  CKR  2.17.  2.51.  371.2(1 1) 


Done  at  Washington,  D.C.  this  15th  day  of 
November  1982. 

Harvey  L  Ford, 

Deputy  Administrator.  Plant  Protection  and 
Quarantine.  Animal  and  Plant  Health 
Inspection  Service. 

|FR  Due   8;-316.S7  Filed  tl-16-82:  8.45  am| 
BILLING  CODE  3410-34-M 


Agricultural  Marketing  Service 

7  CFR  Part  1139 

Milk  in  the  Lake  Mead  Marketing  Are."*; 
Proposed  Suspension  of  Certain 
Provisions  of  the  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  suspension  of  rule. 

summary:  This  notice  invites  written 
comments  on  a  proposal  to  continue 
through  -Mdrch  1983  a  suspension  of 
certain  provisions  of  the  Lake  Mead 
Federal  milk  order.  The  proposed 
suspension  would  remove  the  limit  on 
the  amount  of  milk  not  needed  tor  fluid 
(bottling)  use  that  may  be  moved 
directly  from  farms  to  nonpool 
manufacturing  plants  and  still  be  priced 
under  the  order.  The  continuation  of  the 
earlitT  suspension  for  April  through 
November  1982  was  requested  by  a 
cooperative  association  to  assure  the 
efficient  disposition  of  milk  not  needed 
for  fluid  use  and  still  maintain  producer 
status  under  the  order  for  its  dairy 
farmer  mt  nibers  regularly  associated 
with  the  market. 

EFFECTIVE  DATE:  Comments  are  due  not 

later  than  November  24.  1982. 
ADDRESS:  Comments  (two  copies) 
should  be  filed  with  the  Hearing  Clerk. 
Room  1077.  South  Building,  U.S. 
Department  of  Agricilture. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maurice  .M.  Martin.  Marketing  Specialist, 
Dairy  Division.  .Agricultural  Marketing 
Service.  U.S  Department  of  Agriculture. 
Washington,  DC.  20250,  (202)  447-7183, 
SUPPLEMENTARY  INFORMATION:  This 
proposed  action  has  been  re\"iewed 
under  LISD.A  procedures  established  to 
implfment  Executive  Order  12291  and 
has  been  classitied  as  a  '  r.vjn-niajor" 
action. 

!t  has  been  determined  that  the  need 
for  suspending  certain  provisions  of  the 
o-der  on  an  emergency  basis  precludes 
following  certain  review  procedures  set 
forth  in  E.\ecuti\e  Order  12291.  Such 
procedures  would  require  that  this 
document  be  submatted  for  review  to  the 
Office  of  Management  and  Budget  at 
least  10  days  prior  to  its  publication  in 
the  Federal  Register.  However,  this 
would  not  permit  the  completion  of  the 


required  suspension  procedures  in  time 
to  include  December  1982  in  the 
requested  suspension  penod  if  this  is 
found  necessary.  The  initial  request  for 
the  action  was  received  on  November  1, 
1982. 

It  has  also  been  determined  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

.Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  .A.gncuiturai 
Marketing  Agreement  \c\  of  1937,  as 
amended  (7  U.S.C.  601  et  seq.  I,  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handl.ng  of 
milk  in  the  Lake  Mead  marketing  area  is 
being  considered  for  the  months  of 
December  1982  through  March  1983: 

1.  In  §  1139.13(d)(2).  the  sentence  "The 
total  quantity  of  milk  so  diverted  may 
not  exceed  30  percent  in  the  months  of 
March  through  July  and  20  percent  m 
other  months  of  the  producer  milk  which 
the  association  causes  to  be  delivered  to 
pool  plants  during  the  month." 

2.  In  §  1139.13(d)(3),  the  sentence  "The 
total  quantity  of  milk  so  diverted  may 
not  exceed  30  percent  in  the  months  of 
March  through  July  and  20  percent  in 
other  months  of  the  milk  received  at 
such  pool  plant  from  producers  and  for 
which  the  operator  of  such  plant  is  the 
handler  during  the  month." 

All  persons  who  want  to  comment  on 
the  proposed  suspension,  should  send 
two  copies  of  their  views  to  the  Hearing 
Clerk,  U.S.  Department  of  Agriculture. 
Washington,  D.C.  20250.  not  later  than  7 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  t  oinmcnts  is  limited 
because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  and  include 
December  1982  in  the  suspension  period. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Hearing  Clerk's  office  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  artuin  would  continue 
through  March  1983  a  siniila!  suspension 
that  has  been  in  effect  since  April  1982 
[4"  FR  17036,  47  FR  3849C.)  The  proposed 
.suspension  would  remove  the  Lmi!  on 
the  amount  of  producer  m,ik  that  .i 
cooperati\e  association  or  other  hundler 
may  divert  from  poo!  plants  to  nonptxil 
plarits.  The  order  now  prov'dcs  tti,;t  a 
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cooperative  association  may  divert  np  to 
30  percent  of  its  total  member  milk 
received  at  all  pool  plants  or  diverted 
there  from  during  the  months  of  March 
through  July  and  20  percent  during  all 
other  months.  Similarly,  the  operator  of 
a  pool  plant  may  divert  up  to  30  percent 
of  its  receipts  of  producer  milk  (for 
which  the  operator  of  such  plant  is  the 
handler  during  the  month)  during  the 
months  of  March  through  July  and  20 
percent  during  all  other  months. 

A  cooperative  association  that 
supplies  a  substantial  part  of  the 
market's  fluid  milk  needs  and  handles 
most  of  the  market's  reserve  supplies 
requested  continuance  of  the 
suspension.  The  basis  of  the 
cooperative's  request  is  a  continuing 
imbalance  between  the  market's  fluid 
milk  requirements  and  the  millj  supplies 
available  from  producers.  The  same 
marketing  condition  that  prompted  the 
previous  suspension  requests  is 
expected  to  prevail  for  the  immediate 
future.  The  cooperative  indicates  that 
milk  production  continues  to  be  heavy 
without  a  corresponding  increase  in 
sales  to  fluid  milk  outlets.  Consequently, 
the  cooperative  expects  its  reserve  milk 
supplies  during  the  next  few  months 
may  exceed  the  quantity  of  producer 
milk  that  may  be  diverted  to  nonpool 
manufactiiring  plants  under  the  order's 
present  diversion  limitations.  Unless  the 
suspension  is  continued,  the  cooperative 
asserts  that  some  of  the  milk  of  its 
member  producers  who  have  regularly 
supplied  the  fluid  market  would  have  to 
be  moved,  uneconomically,  first  to  pool 
plants  and  then  to  nonpool 
manufacturing  plants,  in  order  to 
continue  producer  status  for  such  milk. 

The  cooperative  association  requested 
continuation  of  the  current  suspension 
until  a  more  permanent  regulatory 
solution  to  the  supply-demand 
imbalance  in  the  market  could  be 
formulated  based  on  the  record  of  a 
public  hearing.  The  cooperative 
association  has  indicated  that  it  is 
considering  appropriate  proposed 
amendments  to  the  order  that  would 
accommodate  present  marketing 
conditions. 

Although  the  cooperative  requested 
an  indefinite  suspension  period,  this 
notice  of  proposed  suspension  includes 
only  the  months  of  December  1982 
through  March  1983.  This  will  give  the 
cooperative  sufficient  time  to  petition 
the  Department  of  a  public  hearing  to 
consider  proposed  amendments  to  the 
order. 

List  of  Subjects  b  7  CFR  Part  1139 

Milk  marketing  orders.  Milk,  Dairy 

products. 


.Signed  at  Washington,  DC,  on  November 
12.  1982. 

William  T.  Manley. 

Deputy  Administrator.  Marketing  Prnoram 
Operations. 

;hH  [)•><:  82-31W-  Krlod  n-16-82:  8:45  am) 
BILLING  CODE  3410-02-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  216 
I  DoO  Directive  1322.12) 

Identification  of  Institutions  of  Higher 
Learning  Ttiat  Bar  Recruiting 
Personnel  From  Their  Premises 

agency:  Office  of  the  Secretary.  DoD. 
ACTION:  Amendment  of  proposed  rule. 


IJMI 


SUMMARY:  This  is  an  ainenrimRnt  to  a 
proposed  rule  implementino  the 
provisions  of  section  B06  of  the  DoD 
Authorization  Act  for  1973.  This  law 
pro\ides  that  no  funds  appropriated  for 
Department  of  Defense  may  be  used  at 
any  institution  of  higher  learning  that 
bars  recruiting  personnel  from  their 
premises.  The  amendment  clarifies  the 
application  of  the  rule  when  a  school 
h.is  a  placement  policy  that  is  applied  to 
bar  military  recruiters  because  of 
policies  or  practices  of  the  Department 
of  Defense.  It  also  extends  the  comment 
period  on  the  proposed  rule  to  December 
:9,  1982. 

DATE:  Written  comments  must  be 
received  by  December  29.  1982. 
ADDRESS:  Office  of  the  Assistant 
Secretary  of  Defense  (Manpower, 
Reserve  Affairs,  and  Logistics)  (Military 
Personnel  &  Force  Management) 
lAccession  Policy),  the  Pentagon.  Room 
2B269.  Washington,  D.C.  20301. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Ronal  G.  Livens,  202-697-9269. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  82-26699  appearing  in  the  Federal 
Register  on  September  29, 1982  (47  FR 
42''.57),  the  Office  of  the  Secretary  of 
Defense  (OSD)  published  a  proposed 
rule  concerning  DoD  policies  and 
procedures  with  respect  to  institutions 
(jf  higher  learning  that  bar  recruiting 
personnel  from  their  premises.  Upon 
further  review  of  the  proposed  rule,  it 
was  determined  that  the  proposed  rule 
should  describe  more  clearly  DoD  policy 
when  an  institution  has  a  placement 
policy  that  is  applied  to  bar  military 
recruiting  personnel  because  of  the' 
policies  and  practices  of  the  Department 
of  Defense  or  any  DoD  Component. 
Although  this  is  a  minor  clarification 
which  does  not  require  publication  of  an 


amendment  to  the  proposed  rule,  the 
Department  of  Defense  has  determined 
that  the  amendment  should  be 
published,  along  with  an  extension  of 
the  comment  period  to  December  29. 
1982,  in  order  to  give  the  public  an 
opportunity  to  comment  on  the  whole 
rule  after  publication  of  this  amendment. 

PART  216— [AMENDED] 

Accordingly.  §  216.3(b)  of  the 
proposed  amendment  to  Chapter  I,  32 
CFR  Part  216,  is  revised  to  read  as 
follows: 

§216.3    Policy. 

»  .  ♦         *         * 

(b)  A  determination  that  military 
recruiting  personnel  are  barred  by 
policy  from  the  premises  of  an 
institution  will  be  made  when  military 
personnel  cannot  obtain  permission  to 
recruit  on  the  premises  of  the  institution. 
This  includes  circumstances  in  which  a 
policy  of  the  institution  is  applied  to  bar 
military  recruiting  personnel  because  of 
the  policies  or  practices  of  the 
Department  of  Defense  or  any  DoD 
Component.  A  determination  that 
military  recruiting  personnel  are  barred 
by  policy  will  not  be  made  when  the 
institution: 

(1)  Excludes  all  employers  from 
recruiting  on  the  premises  of  the 
institution; 

(2)  Permits  employers  to  recruit  on  the 
premises  of  the  institution  only  in 
response  to  an  expression  of  student 
interest,  and  the  institution: 

(i)  Provides  the  Military  Services  with 
the  same  opportunities  to  inform  the 
students  of  military  recruiting  activities 
as  are  available  to  other  employers;  and 

(ii)  Certifies  that  an  insufficient 
number  of  students  have  expressed  an 
interest  to  warrant  accommodating 
military  recruiters,  applying  the  same 
criteria  that  are  applicable  to  other 
employers; 

(3)  Has  been  unable  to  schedule 
military  recruiting  visits  in  the  past 
academic  year,  but  agrees  to  schedule 
military  visits  on  the  premises  of  the 
institution  in  the  coming  academic  year; 
or 

(4)  Otherwise  establishes  reasonable 
restrictions  on  the  time  and  place  of 
recruiting  activities  that  are  generally 
applicable  to  all  employers. 

*         *         *         •         • 

M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
November  12,  1982. 

IKR  Doc,  82-31465  Filed  11-16-82;  8:45  am| 
BILLING  CODE  SSIO-OI-M 
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Department  of  the  Army 

32  CFR  Part  505 

[Army  Reg.  340-21] 

Personal  Privacy  and  Rights  of 
Individuals  Regarding  Personal 
Records 

agency:  Department  of  the  Army,  DOD. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Army  proposes  to  delete 
the  exemption  rule  for  svstem  of  records 
A0917.10aDAAG.  Child  Protection  Case 
iManagement  Files,  which  has  been 
reidentified  as  A0gi7.10DASG  and 
retitled:  "Family  Advocacy  Case 
Management  Files"  and  to  insert  an 
exemption  rule  for  the  new  system. 
DATE:  Comments  must  be  received  on  or 
before  December  17. 1982. 
ADDRESS:  Comments  may  be  submitted 
to  Headquarters.  Department  of  the 
Army,  The  Adjutant  General's  Office 
fOAAG-AMR-S),  Alexandria.  VA  223;n, 
FOR  FURTHER  INFORMATION  CONTACT: 
.Mrs.  Dorothy  Karkanen.  teUphnnc.  7(),i; 
325-6163. 

SUPPLEMENTARY  INFORMATION:  Report  of 

an  altered  system  for  the  Farniiy 
.Advocacy  Case  Management  Files  was 
furnished  on  October  12.  1982  pursuant 
to  5  U,S.C.  552a(o).  The  proposed 
revised  system  notice  appears  in  this 
edition  of  the  Federal  Register, 

The  Secretary  of  the  Army  h;is 
approved  exemption  of  all  portions  of 
this  system  which  falls  within  5  U.S,C, 
.S52a(k)(2)  and  (5)  from  the  following 
provisions  of  Title  5  U.S.C.  section  552a: 
(d). 

List  of  Subjects  in  32  CFR  Part  505 

Pruacy. 

Accordingly,  §  505.9  of  32  CFR  will  be 
revised  by  remov  ing  the  current 
exemption  rule  for  syslen;  of  records 
A0917,10aDAAG  and  insenmg  a  new 
rule  to  read  as  follows: 

^  505.9     Exemption  rules  for  Army  systems 
of  records. 


O'l 


Exempted  Record  Systems 

fSprc'.'fic  Exemptions) 

1(1— .-xogir.ioDASG. 

SYS.N'.'K.ME— Familv  Ad\  0(  m  v  (.dsc 
Manjjgement  Files, 

FXFMPTION— All  portions  uf  this  svslciii 
which  fall  within  5  U.S.C.  55:2a  (k,l(2)  HP.d  (5) 
are  exempted  from  the  followins  provisions 
uf  Title  5  U.S.C,  section  552a,  (d]. 

AUTHORITY— 5  U.S.C,  552a(k||21  and  |5| 

REASON.S — Exemptions  are  needid  in  ordu 
to  encourage  persons  having  knowledge  of 


abusive  or  neglectful  acts  toward  children  to 
report  such  information  and  to  protect  such 
sources  from  embarrassment  or 
recriminations  as  well  as  to  protect  their  right 
to  privacy.  It  is  essential  that  the  identities  uf 
all  individuals  who  furnish  information  under 
nn  express  promise  of  confidentiality  be 
protpcted.  In  the  case  of  spouse  abuse,  it  is 
important  to  protect  the  privacy  of  spouses 
seeking  treatment.  Additionally,  granting 
individuals  access  to  information  relating  ic 
criminal  and  civil  law  enforcement  couid 
interfere  with  on-going  investigations  and  ihe 
orderly  administration  of  justice  in  that  it 
could  result  in  the  concealment,  alteratuin. 
destruction,  or  fabncation  of  inforrr.Htuir; 
could  hamper  the  identification  of  offeridcrs 
or  alleged  offenders,  and  the  disposition  of 
charges,  and  could  jeopardize  the  safety  and 
well-being  of  parents,  children,  and  abused 
spouses. 


.M.  S.  Healy, 

C'SD  Fi'di  rci  Rf^.s'rr Liaison  Officer. 
Dtpart:::p!it  at  Dtfei.se. 
|FR  Doc.  82-31422  Filed  11-16-82: 8:45  am) 
BILLING  CODE  371(M)8-M 


POSTAL  SERVICE 


39  CFR  Part  10 


International  Express  Mail  Service  to 
Israel 

agency:  Postal  Service. 

action:  Proposed  international  express 
mail  service  to  Israel. 

SUMMARY:  Pursuant  to  an  agreement 
With  the  postal  administration  of  Israel, 
the  Postal  Service  proposes  to  begin 
International  Express  Mail  Service  with 
Israel  at  rates  indicated  in  the  schedules 
below.  The  proposed  service  is 
scheduled  to  begin  on  January  24, 1983. 
DATE:  Comments  must  be  received  on  or 
before  December  17, 1982. 
ADDRESS:  Written  comments  should  be 
directed  to  the  General  Manager,  Rate 
Development  Division.  Rates  and 
Classification  Department,  U.S.  Postal 
Service,  Washington,  D,C.  20260,  Copies 
of  all  written  comments  will  be 
available  for  public  inspection  and 
photocopying  between  9  a,m,  and  4  p,m., 
Monday  through  Friday,  in  Room  8620, 
475  L'Enfant  Plaza  West,  SW„ 

.Acceptable  Items  and  Customs  Declaration 

Contents  restricted  to  the  following: 

Items  Coi^aining: 

1  N'on-dutiable  business  documents.  Busi- 
ness  letters,   non-negotiable  instruments. 

computer  printouts,  cancelled  checks, 

2  Microfilm,  mil  rofiche  or  samples  or  mer- 
(  handise  without  commercial  value, 

\   Mi'rc. handise.  advertising  materials  or  any 

(iiiticitile  ,irtu  li's. 


Washington,  D.C.  20260. 

FOR  FURTHER  INFORMATION  CONTACT: 

I   Duane  Redic.  (202)  245-4414. 
SUPPLEMENTARY  INFORMATION:  The 

International  Mail  Manual  is 
incorporated  bv  reference  in  the  Federal 
Register.  39  CFR  10.1.  Additions  to  thc 
manual  needed  to  introduce  the  new 
service  are  reproduced  below 
Accordingly,  although  39  U,S,C,  407  does 
not  require  advance  notice  and  the 
opportunity  for  submission  of  comments 
on  international  service,  and  the 
provisions  of  the  Administrative 
Procedure  Act  regarding  proposed 
rulemaking  (5  U.S.C.  533)  do  not  apply 
(39  U,S,C.  410(a)).  the  Postal  Service  " 
invites  interested  persons  to  submit 
written  data,  views  or  arguments 
concerning  the  proposed  International 
Express  Mail  Ser\  ice  to  Israel  at  the 
rates  indicated  in  the  schedules  below. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service,  Foreign  Relations. 

Table  7-1.  International  Express  Mail 
Service — Summary  Conditions  Ser\'ice 
Offerings 

In  paragraph  1,  Custom  Designed 
Service,  add  "Israel"'  after  "Hong 
Kong." 

Tab/e  7-2.  International  Express  Mail 
Service  Standards  (From  International 
Exchange  Office) 

In  Table  7-2,  add  after  the  line  for 
Hong  Kong  a  new  line  which  reads 
"Israel"  in  the  "Country  of  Destination  ' 
column,  and  "Third  Day"  in  the  "On 
Demand"  column. 

Individual  Country  Listing 

Add  after  the  entry  entitled  "Parcel 
Post  Israel"  the  following  new  entry: 
International  Express  Mail 

Conditions  for  Mailing 

Definitions  of  Express  Mail  Service 

See  Table  7-1  and  494  for  detailed 
characteristics. 


Services  Available 

Custom  Designed 
On  Demand 


COSTUM.S  DbCLARATION  RlvQdlRHJ: 

1.  None.  Endorse  items  clearly  next  to 
address  label  "BUSINESS  PAPERS". 

2.  Form  2976,  identify  contents  briefly,  but 

completely. 

3.  Form  2966-A,  identify  completely  and 
state  whether  imimrt  license  |if  required)  is 
attached. 
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Postage  Rates 


Weigm  not  over  (pcxjrd) 

Rate 

Custom  Oesignad  Service  "^  ' 

1  .... 

$28  00 

2   - 

31  70 

1 

35.40 

4 

39,10 

5  .. 

42  80 

6 

46  50 

7 

50  20 

8 

53  90 

9 

57  60 

10 

61  30 

11  ... 

65  00 

12 

68.70 

13 

72  40 

M  . 

76.10 

15 

79  80 

16 

83  50 

17 

87  20 

•3 

90  90 

'3 

94.60 

?n 

98  30 

21 

102.00 

22 

105.70 

23 

109  40 

24 

113  K) 

25  . 

116  80 

26 

120  50 

2' 

..*•.».•».»»— 

12420 

28  . 

29 

127  90 
131  60 

30 

135.30 

3' 

- 

139  00 

32 

142.70 

33 

146  40 

On  Demand  Service  • 

, 

20  00 

2 

23  70 

3 

27.40 

4 

31.10 

5 

34  80 



38  50 

42  20 

3 

45  90 

3 

49  60 

10  ._ 

53  30 

11.... 

— 

57  00 

1? 

60.70 

13 

64  40 

'4 

68  10 

I"! 

71.80 

16... 

75  50 

17 

79.20 

IB .... 

19... 



82  90 
86  60 

?n 

90  30 

71 



94.00 

22  . 

97  70 

?T 

101  40 

24  ,. 

105  10 

25 

108  80 

?6  , 

2^ 

•■- 

112  50 
116  20 

21 

119  90 

29 

123  60 

30  . 

127  30 

3- 

32 

134.70 
138.40 

33 

'  Rates  in  tins  tatve  are  apo^icatD^e  lo  9ac^  5H?*^e  ^ 
International  CtiStom  Designed  E-xpress  Vlail  sntooed  jroe'  ^ 
Service  Agreement  providing  for  'erder  ov  *^e  rusto^er  at  a 
designatea  Post  Pifice 

'Pickup  •  avaiiable  under  a  Sen. ice  Agreement  tor  an 
added  crxarge  of  $5  60  *or  eacn  oictijo  stoo  'egariiess  ^i 
tfie  numOer  o*  pwcas  picked  up  Domestic  and  'nteriationai 
Express  Mail  picked  uo  loqet^er  jraer  me  same  SeoK,* 
Agreemem  irKurs  oniy  une  pickup  cnarge 


Areas  Served 

Jerusalem 

Tel  Aviv — Yofo 

Haifa 

Weight  Limit 

,33  Lbs.  (15  Kg) 
Size  Limit 

Minimum:  3'i".x5'^". 

Maximum:  Greatest  length  36  inches. 

Greatest  length  and  girth  combined:  78 

inches. 

Service  Standard  From  International 
Exchange  Office 

See  Table  7-2. 

An  appropriate  amendment  to  39  CFR 
10.3  to  reflect  these  changes  will  be 
published  when  the  final  rule  is  adopted. 

(39U.SC.  401.  404.  407) 

Fred  Egsleston. 

Assistant  General  Counsel,  Legislative 

Division. 

|F8  Ooc  g2-ai4al  FUad  11-liMU;  a:45  dm| 
BILLING  COO€  7710-12-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  50 

[Docket  No.  OAQPS  79-7;  AO-FRL-2244-5] 

Proposed  Revisions  to  the  National 
Ambient  Air  Quality  Standards  for 
Carbon  IMonoxide 

agency:  Environmental  Protection 

.Agency 

ACTION:  Notice  of  availability  of  support 

document. 

SUMMARY:  On  August  18,  1980.  EPA 

proposed  revisions  to  the  existing 
primary  national  ambient  air  quality 
standards  for  carbon  monoxide  (CO) 
and  revocation  of  the  existing  secondary 
standards  (45  FR  55066),  The  availability 
of  several  additional  support  documents 
was  announced  on  June  18.  1982  (47  FR 
26407).  The  present  notice  announces 
the  availability  of  another  support 
document.  "Investigation  of  Carbon 
Monoxide  National  Ambient  Air  Quality 
Standards  Based  on  Multiple  Expected 
Exceedances."  A  copy  of  the  document 
is  being  placed  in  the  docket  (see 
address  below)  and  a  limited  number  of 
copies  are  available  from  Mr,  Michael 
Jones  (see  contact  below).  The  Agency 
pL^ns  to  take  final  action  on  revising  the 
CO  standards  soon. 
ADDRESS:  A  docket  (Number  OAQPS 
"^7)  containing  the  document  referred 
to  above  and  other  information  relevant 
to  this  rulemaking  is  available  for  public 
inspection  and  copying  between  8:00 


a.m.  and  4:00  p.m.,  Monday  through 
Friday  at  EPA's  Central  Docket  Section, 
West  Tower  Lobby,  Gallery  I,  Waterside 
Mall,  401  M  Street,  SW.,  Washington, 
D.C.  A  reasonable  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  Jones,  Strategies  and  Air 
Standards  Division  (MD-12),  Office  of 
Air  Quality  Planning  and  Standards. 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  N.C.  27711. 
Telephone  (919]  541-5531  (FTS  62&- 
5531). 

SUPPLEMENTARY  INFORMATION:  The 

document,  "Investigation  of  Carbon 
Monoxide  National  Ambient  Air  Quality 
Standards  Based  on  Multiple  Expected 
Exceedances,"  referred  to  above, 
presents  the  results  of  two  statistical 
investigations  of  the  effect  on  air  quality 
of  single  and  multiple  expected 
exceedance  standards  for  CO.  The 
statistical  analyses  described  in  the 
document  are  based  on  a  large  set  of 
monitored  8-hour  average  CO  pollutant 
concentration  data  collected  from 
numerous  sites  during  the  period  1979  to 
1981.  Several  methods  were  used  to 
estimate  relative  standard  equivalencies 
and  the  expected  incidence  of  peak  CO 
values  for  different  standard  levels  and 
exceedance  rates.  The  document 
supports  the  proposition  that  a  multiple 
expected  exceedance  8-hour  average 
standard  focuses  control  strategy 
decisions  on  a  CO  air  quality  value  thrit 
is  more  predictable  than  the  highest  or 
second  highest  value  expected  in  a  year. 
Such  a  standard  tends  to  reduce  the 
impact  of  unusual  meteorological  events 
on  air  quality  values  which  are  used  to 
establish  control  programs. 

Dated:  November  9,  1982, 
Kathleen  M.  Bennett. 

Assistant  Administrator  for  Air.  .'^oise  and 
Radiation. 

;FK  Do(„  82-31470  Filed  n-t&-«3:  fl^dml 
BILLING  CODE  6564-SO-M 


40  CFR  Part  52 
[KY-005;  A-4-FRL  2239-7) 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Kentucky:  Set  11 
VOC  Regulations 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

summary:  EPA  is  today  proposing  full 
approval  of  State  Implementation  Plan 
(SIP)  revisions  for  control  of  volatile 
organic  compounds  (VOC),  Set  II,  which 
the  Commonwealth  of  Kentucky 


date:  Wril 
on  or  befoi 
considered 
ADORESSE! 

submitted 
examined  i 
at  the  folio 


SUPPLEMEN 

the  Tide  I  c 
amended  ir 
revise  their 
ISIP)  for  all 
the  Nations 
(NAAQS). 
As  part  G 
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submitted  pursuaot  to  requirements  of 
Part  D.  Tide  I,  of  the  Qean  Air  Act 
(CAA).  EPA  on  November  24, 1981. 
Federal  Register  (46  FR  57486),  approved 
the  revisions  submitted  by  the  Common- 
wealth of  Kentucky  on  condition  that 
the  State  adopt  and  submit  a  regulation 
for  leaks  from  gasoline  tank  trucks  and 
collection  systems  by  March  1, 1982.  The 
State  has  adopted  and  submitted  such  a 
regulation  and  so  EPA  proposes  to 
remove  the  condition  on  its  approval  of 
Kentucky's  Set  II  VOC  regulations.  The 
public  is  asked  to  submit  written 
comments  on  the  proposal. 
date:  Written  comments  must  reach  us 
on  or  before  December  17, 1982,  to  be 
considered. 

ADDRESSES:  Copies  of  the  materials 
submitted  by  the  State  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Air  Management  Branch,  EPA.  Region 

IV,  345  Courtland  Street,  NE..  Atlanta. 

Georgia  30365 
Kentucky  Department  for  Environmental 

Protection,  18  Reilly  Road.  Building  2, 

Fort  Boone  Plaza.  Frankfort,  Kentuckv 

40601 

Comments  should  be  sent  to 
Waymond  Biackmon  of  the  EPA  Region 
IV  Air  Management  Bmnch  at  the 
Atlanta  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Waymond  Biackmon.  EPA  Region  IV, 
Air  Management  Branch.  404/881-2864 
or  FTS  257-2864. 

SUPPLEMENTARY  INFORMATION:  Part  D  of 
the  Title  I  of  the  Clean  Air  Act.  as 
amended  in  1977,  requires  that  States 
revise  their  State  Implementation  Plan 
^SIP)  for  all  areas  that  have  not  attained 
the  National  Air  Quality  Standards 
(NAAQS). 

As  part  of  their  control  strategies  for 
attainment  of  the  NAAQS  for  ozone  (O,) 
Kentucivv  revised  their  SIP  to  require 
control  n<  volatile  organic  compounds 
(VOC)  from  additional  categories  of 
sources  which  have  emissions  before 
control  of  100  tons  per  year  or  more.  SIP 
revisions  were  submitted  by  the 
Commonwealth  of  Kentucky  on  [une  6. 
1979.  February  5.  1981.  and  September 
24.  1982.  EPA  gave  conditional  approval 
to  the  Kentucky  regulations  because  of 
the  lack  of  an  appropriate  gasoline  tank 
truck  certification  regulation  (.November 
24,  1981  Federal  Register  (46  FR  57486)). 
Since  the  State  has  adopted  and 
submitted  such  a  regulation,  EPA  is 
proposing  to  remove  the  condition  on  its 
approval  of  Kentucky's  Set  II  VOC 
regulations  and  is  soliciting  public 
comments  on  the  regulation.  The 
regulation  defmes  leak-tight  conditions 
and  related  test  procedures  for  tank 
trucks  and  their  vapor  collection 


systems  while  loading  and  unloading  at 
bulk  plants  in  urban  non-attairmient 
counties,  bulk  terminals  in  non- 
attainment  counties  or  in  unclassified 
counties  if  the  terminal  is  a  part  of  a 
major  source  of  volatile  organic 
compounds,  and  service  stations  in 
urban  non-attainment  counties  with  an 
annual  throughput  of  greater  than 
120,000  gallons.  It  apphes  only  to  the 
transfer  of  gasoline. 

Action:  EPA  today  proposes  full 
approval  of  the  revisions  submitted  by 
the  Commonwealth  of  Kentucky. 

Pursuant  to  the  provisions  of  5  U.S  C. 
605(b).  the  Administrator  has  certified 
(46  FR  8709)  that  the  proposed  rule  will 
not  if  promulgated  have  a  significant 
economic  impact  of  a  substantial 
number  of  small  entities.  This  action 
only  approves  state  actions.  It  imposes 
nn  new  requirements. 

The  Office  of  Management  and  Budget 
has  exerapted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order!  2291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  contrnl. 
Intergo\  ernmental  relations,  Ozone. 
Sulfur  oxides.  Nitrogen  dioxide.  Lead. 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

(Sees,  no  and  172  of  thp  Clf  hp  .Air  Act,  as 
amended  (42  U.S.C.  7410  and  7502)) 

Dated:  October  22. 1982. 
Charles  R.  jefer, 
Hi'<i:or,a!  Administrator. 
|FR  Uoc  S2-,>H49  Filed  11-18-K;  445  am] 
BILLING  CODE  6S60-50-M 


40  CFR  Part  228 
IWH-FRL  2212-8] 

Ocean  Dumping;  Proposed 
Designation  of  At-Sea  Incineration  Site 

AGENCY:  Ernironnicriidl  Piuieciion 
Agenry  I  EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  today  proposes  to 
dcsigndte  a  new  at-sea  incineration  site 
in  the  North  Atlantic  Ocean  where  the 
thermal  destruction  of  liquid  organic 
chemical  wastes  may  be  conducted  by 
incineration  at  sea.  This  proposed 
designation  will  make  available  a 
suitable  location  off  the  North  Atlantic 
Coast  of  the  United  States  where 
permitted  incineration  at  sea  activities 
may  take  place.  Organic  chemical 
wastes  will  be  the  primary  materials 
incinerated  at  the  site.  Incineration  oi 
other  wastes  will  require  research 
studies  or  equivalent  technical 
documentation  to  determine  their 
acceptability. 


Incineration  at  sea  provides  virtually 
complete  destruction  of  the  wastes, 
which  results  in  emission  products  that 
are  compatible  with  and  have  no 
adverse  impacts  on  the  marine 
environment.  EPA  studies  on  previous 
at-sea  incineration  operations  have 
determined  it  is  an  environmentally 
sound  proposal  method  for  certain 
highly  toxic  wastes. 

The  purpose  of  this  notice  is  to 
provide  the  public  an  opportunity  to 
comment  on  the  proposed  designation  of 
this  site  as  an  .Approved  Ocean 
Dumping  Site. 

DATE:  Comments  must  be  recei\pd  on  or 
before  January  3.  1983 

ADDRESS:  Send  comments  to  Mr.  T-  A 
Wastler.  Chief.  Marine  Protection 
Branch  (WH-585).  Environmental 
Protection  Agency.  401  M  Strt^el.  SW.. 
Washington.  D  C,  20460, 

The  final  EIS  on  this  proposed  action 
is  available  for  public  inspection  at  the 
following  locations: 

Environmental  Protection  Agency. 

Public  Information  Reference  Unit.  401 

M  street,  S.W.,  Room  2404, 

Washington,  DC.  20460. 
Environmental  Protection  Agency, 

Region  II,  Librarj'.  Room  1002.  28 

Federal  Plaza,  New  York.  New  York 

10278 
Environmental  Protection  Agency, 

Region  II,  Library,  Woodbridge 

Avenue,  GSA  Raritan  Depot,  Edison. 

New  Jersey  08817 
NOAA/RD/O.MPA— North  East  Office, 

Old  Biology  Building,  State  University 

of  New  York,  Stonv  Brook.  New  York 

11794 
Department  of  Natural  Resources  and 

Environmental  Control,  P.O.  Box  1401. 

Dover.  Delaware  19901 
Department  of  Natural  Resources. 

Water  Resources  Administration, 

Tawes  State  Office  Buildin"  Taylor 

Avenue.  Annapolis.  Nfnryland  21401 

FOR  FURTHER  INFORMATION  CONTACT: 

.Mr.  T  .A   \\asi!(>r.  :(i:-r5?-0356. 
SUPPLEMENTARY  INFORMATION: 
Incineration  of  wastes  at  sea  requires  a 
permit  for  ocean  dumping  issued  under 
the  Marine  Protection.  Research,  and 
Sanctuaries  Act  of  1972,  as  amended,  aa 
U.S.C.  1401  et  seq.  (hereafter    the  Act"). 
Section  102(c)  of  the  Act  gives  the 
Acfministrator  of  EP.A  the  auihorry  to 
designate  sites  where  permitted  ocean 
dumping  may  be  conducted.  On 
September  19,  1960.  the  Administrator 
delegated  the  authonty  to  designate 
ocean  dumping  sites  to  the  Assistant 
Administrator  for  Water  and  Waste 
Management,  now  the  Assistant 
Administrator  for  Water.  This  proposed 
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site  designation  is  made  pursuant  to  that 
authority. 

Incineration  at  sea  was  first  used  in 
Europe  in  the  late  1960'8  as  a  tecl^nique 
for  destruction  of  certain  types  of  liquid 
organic  wastes.  The  First  incineration  at 
sea  activities  in  the  United  States  took 
place  in  1974  and  1975  under  EPA 
research  and  special  permits  at  a  site  in 
the  Gulf  of  Mexico.  They  were 
conducted  on  a  research  basis  with 
extensive  monitoring  of  the  stack 
emissions  and  the  ocean  near  the 
incinerator  vessel.  Combustion 
efficiencies  were  in  excess  of  99.9 
percent,  and  no  adverse  effects  on  the 
marine  environment  were  found. 

The  Gulf  of  Mexico  Incineration  Site 
was  designated  in  1976  as  an  EPA 
Approved  Ocean  Dumping  Site  for  a 
period  of  five  years.  From  October  1974 
to  April  1977,  a  total  of  approximately 
29,100  metric  tons  of  mixed 
organohalogen  wastes  from  the  Shell 
Chemical  Company  in  Deer  Park,  Texas, 
were  burned  at  the  site  aboard  the  M/T 
VULCANUS.  Results  of  the  bums 
yielded  combustion  efficiencies  greater 
than  99.9  percent;  principal  products  of 
combustion  were  HCL  and  carbon 
dioxide. 

Incineration  of  approximately  10,400 
metric  tons  of  Herbicide  Orange  took 
place  during  May-September  1977,  under 
permits  issued  to  the  U.S.  Air  Force,  at  a 
site  located  in  the  Pacific  Ocean  190  km 
west  of  Johnston  Island,  where  the  bulk 
of  the  herbicide  had  been  stored.  The 
site  was  selected  and  designated  by 
EPA  solely  for  incinerating  the  herbicide 
and  only  for  the  length  of  time  necessary 
to  complete  the  operation. 

EPA  proposed  redesignation  of  the 
Gulf  of  Mexico  site  for  continuing  use  on 
October  16. 1981  (46  FR  50988),  based  on 
its  prior  use  and  additional  need  for  the 
site  as  requested  in  several  more  recent 
permit  applications.  EPA  issued  a 
research  permit  for  incineration  of  liquid 
PCB-laden  wastes  at  the  site,  which 
occurred  in  the  late  December  of  1981. 
Three  additional  permit  applications  to 
incinerate  an  organochlorine  waste 
mixture,  DDT  and  Silvex  at  the  gulf  site 
are  presently  being  considered.  On  April 
28. 1982,  EPA  published  the  final 
designation  of  the  Gulf  of  Mexico  site 
for  continuing  use. 

The  proposed  site,  therefore,  would  be 
the  second  incineration  site  designated 
as  an  Approved  Ocean  Dumping  Site  for 
continuing  use.  Its  location  is  centered 
266  km  (140  nm)  east  from  Delaware 
Bay,  and  294  km  (155  nm)  east-southeast 
from  Ambrose  Light  (entrance  to  New 
York  Harbor).  The  site  covers  4,250  km- 
(1.240  nm*)  on  the  Continental  Rise, 
bounded  by  latitudes  38'00'N  to  38'40'N 
and  longitudes  7T50"W  to  72°30'W. 


Water  depths  range  from  approximately 
2,400  m  (7920  ft)  at  the  northwest  comer 
of  the  site  to  approximately  2.900  m 
(9570  ft)  at  the  eastern  edge. 

Primary  use  of  the  proposed  site 
would  be  for  the  incineration  of  liquid 
organic  chemical  wastes,  primarily 
organohalogen  wastes.  Although  it  is 
unlikely  that  more  than  one  incinerator 
ship  would  be  using  the  site  to 
concurrently  conduct  bums,  a  restriction 
is  placed  during  bums  conducted  under 
a  research  permit  to  limit  the  use  of  the 
site  to  those  ships  involved  in  the 
research,  in  order  to  facilitate  the 
collection  of  accurate  data. 

Environmental  Impact  Statement 

The  EPA  prepared  a  draft 
Environmental  Impact  Statement  (EIS) 
under  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969,  and 
FPA  s  Statement  of  Policy  for  Voluntary 
Preparation  of  EISs  (39  FR  16186).  The 
draft  EIS  was  filed  with  EPA  and  made 
available  to  the  public  on  December  29, 
1980.  The  final  EIS  was  filed  and  made 
available  to  the  public  en  December  11, 
1981. 

The  EIS  was  based  on  historical 
information  gathered  from  records  and 
data  on  the  New  York  Bight  area  and 
acquired  during  the  earlier  incineration 
at  sea  operations  conducted  in  the  Gulf 
of  Mexico  and  the  Pacific  Ocean.  The 
proposed  site  location  in  this  area  of  the 
North  Atlantic  was  selected  because  it 
meets  or  exceeds  each  of  the  criteria  in 
the  Ocean  Dumping  Regulations. 

Alternatives  considered  in  the  EIS 
were: 

(1)  No  action:  not  selecting  or 
postponing  selection  of  an  ocean  site  for 
incineration  at  sea  off  the  middle 
Atlantic  States: 

(2)  Selecting  the  proposed  site:  or 

(3)  Selecting  an  alternative  site  in  the 
general  area  or  in  another  oceanic 
region. 

The  no  action  alternative  was  rejected 
because  a  demonstrated  need  for  the 
site  in  the  North  Atlantic  region  exists: 
environmental  baseline  data  on  the 
existing  disposal  site  (106-Mile  Ocean 
Waste  Disposal  Site)  adjacent  to  the 
proposed  site  support  its  use;  and  EPA 
studies  conclude  that  incineration  at  sea 
IS  an  environmentally  sound  alternative 
for  disposal  of  certain  highly  toxic 
wastes 

The  alternatives  of  selecting  another 
site  in  the  general  area  or  in  some  other 
region  in  the  Atlantic  were  rejected.  No 
ddditional  safeguards  to  the 
environment  could  be  gained  by 
studying  and  evaluating  other  sites  in 
the  area  and.  since  the  current  need  for 
this  disposal  method  is  concentrated  in 
the  Mid-Atlantic  coastal  region,  shipping 


the  wastes  to  a  more  distant  region 
would  involve  greater  transportation 
hazards  and  costs.  From  the  scientific 
information  available,  there  appears  to 
be  no  reason  to  believe  that  another  site 
in  that  area  would  be  environmentally 
preferable. 

Twenty-four  sets  of  comments  on  the 
draft  EIS  were  received  from  Federal 
and  State  agencies,  interested 
organizations  and  individuals,  which 
were  responded  to  in  the  final  EIS, 
Several  comments  received  on  the  final 
EIS  were  answered  individually  by 
letter.  This  information  is  available  to 
the  public  at  the  locations  previously 
listed. 

Classification 

Under  the  Regulatory  Flexibility  Act, 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  proposal 
will  not  have  a  significant  impact  on 
small  entities.  The  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  incineration  at  sea  of 
liquid  organic  chemical  wastes.  Under 
Executive  Order  12291,  EPA  must  judge 
whether  a  regulation  is  "major"  and 
therefore  subject  to  the  requirement  of  a 
Regulatory  Impact  Analysis.  This  action 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
cause  any  of  the  other  effects  which 
would  result  in  its  being  classified  by 
the  Executive  Order  as  a  '"major"  rule. 
Consequently,  this  proposed  rule  does 
not  necessitate  the  preparation  of  a 
Regulatory  Impact  Analysis. 

This  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
for  review  as  required  by  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  2:^8 

Water  pollution  control. 
(33  U.S.C.  1412  and  1418) 

Dated:  November  12,  1982 
Frederic  A.  Eidsness.  Jr.. 
Assistant  Administrator  for  Water. 

PART  228— [AMENDED] 

In  consideration  of  the  foregoing. 
Subchapter  H  of  Chapter  I  of  Title  40  is 
proposed  to  be  amended  by  adding  to 
§  228.12(b)  an  ocean  dumping  site  for 
Headquarters  as  follows: 

§228.12    D«l*gatlon  of  management 
authority  for  Interim  ocean  dumping  aites. 

(b)  •  •  • 

(17)  North  Atlantic  Incineration  Site — 
Headquarters.  Location:  coordinates 
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38°00'  to  36°40rN  Latitudes  and  71°50'  to 
72°30'W  Longitudes. 

Size:  1,240  square  nautical  miles. 

Depth:  Ranges  from  2,400  to  2,900 
meters. 

Primary  Use:  At-sea  mcineration  of 
wastes.  Incineration  of  materials  other 
than  those  previously  authorized  by 
EPA  will  require  research  studies  or 
equivalent  technical  documentation  to 
determine  acceptability  for  at-sea 
incineration. 

Period  of  Use:  Continuing  use. 

Restriciton:  At-sea  incineration  of 
aqueous  organic  chemical  wastes. 
primarily  organohalogens.  Only  those 
ships  involvod  in  the  research  will  be 
permitted  rft  the  site  during  a  research 
bum. 

|HR  Doc  81'-3-',4;i  Filed  ll-i6-8i  8.45  am) 
BILLING  CODE  e56O-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  I  ' 

ICC  Docket  No.  82-548;  CO  Docket  No.  82- 
540] 

Regulatory  PoRcies  Concerning  Direct 
Access  to  INTELSAT  Space  Segment 
for  the  U.S.  International  Service 
Carriers;  Modification  of  Policy  on 
Ownership  and  Operation  of  the  U.S. 
Earth  Stations  That  Operate  With  the 
INTELSAT  Gtobal  Communications 
Satellite  System;  Order  Extending 
Time  for  Filing  Comments  and  Reply 
Comments 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Noticp  of  inqii;ry:  extension  of 
comment/reply  comment  periods. 


summary:  This  action,  by  the  Chief. 
Common  Carrier  Bureau,  pursuant  to 
delegated  authority,  grants  requests  by 
the  Commanication  Satellite 
Corporation  and  the  TRT 
Teiecommaniciitions  Corporation  to 
extend  the  time  for  the  filing  of 
comments  and  reply  comments  in 
response  to  the  Commission's  Notice  of 
Inquiry  in  CC  Docket  No.  H2-54(!. 
Modification  of  Policy  un  Own^irship 
and  Operation  of  the  I'.S.  Earth  Stations 
that  operate  with  the  INIEI.SA T  Global 
Communications  Satellite  S\  stern  and 
the  Commission's  Notice  oi  Inqmrv  in 
CC  Docket  No.  82-548,  Regulatory 
Policies  Concerning  Direct  Access  to 
INTELSAT  Space  Segment  for  the  U.S. 
International  Service  Carriers. 
DATES:  The  deadlines  in  both  dockets 
have  been  extended  to  December  1, 
1982,  for  filing  comments  and  to  January 
15, 1982  for  filing  reply  comments. 


ADDRESS:  Federal  Communications 
Commission,  1919  M  Street  NW.. 
Washington,  D.C  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joel  Pearlman,  Common  Carrier  Bureau. 
(202)  632-i047. 

SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  regulatory  policies 
concerning  direct  access  to  INTELSAT 
space  segment  for  the  U.S.  International 
Service  Carriers;  modification  of  policy 
on  ownership  and  operation  of  the  U.S. 
Earth  Stations  that  operate  with  the 
INTELSAT  Global  Communications 
Satellite  System;  CC  Docket  No.  82-54H  ' 
(9-13-82;  47  PR  40226);  CC  Docket  No. 
82-540,  (8-19-82;  47  FR  3623.5). 

Adopted  October  29  1982. 

Released;  November  2,  19a2, 

1.  Before  the  Bureau  are  two  motions 
by  the  Communications  Satellite 
Corporation  ("Comsat")  and  a  motion  by 
the  TRT  Telecommunicatior.s 
Co.rporation  ('"TTiT';  seeking  extensions 
of  time  for  the  filing  of  Comments  and 
Reply  Comments  in  the  above-captioncd 
proceedings.  In  CC  Docket  No.  82-548 
("Direct  Access  NOI').  Comsat  requests 
that  the  time  for  filing  of  Comnmnts  be 
extended  from  November  15,  1982  to 
December  15,  1982  and  that  the  time  for 
filing  of  Reply  Coni-Tients  be  extended 
from  December  15,  1982  to  February  15, 
1983  In  CC  Docket  No.  82-540  ("Earth 
Station  Ownership  NOi ").  Comsat 
requests  extensions  of  time  from 
November  1,  1982  to  December  15, 1982 
for  the  Comment  period  and  from 
December  1.  1982  to  February  15.  1983 
for  the  Reply  Comment  period.  TRT 
requests  an  extension  of  time  to 
November  15, 1982  for  the  Comment 
period  in  this  docket.  Also  before  the 
Bureau  is  an  opposition  by  Western 
Union  Internationa!  ("VVlil")  to 
Comsat's  motions.' 

2.  In  support  of  its  motions.  Comsat 
contends  that  it  is  presently  confronted 
with  a  number  of  pending  matters  that 
potentially  will  have  a  major  impact  on 
its  future  business  activities  and 
corporate  structure.  Comsat  states  that 
it  does  not  have  the  manpower  to  deal 
adequately  with  all  of  these  matters  in 
the  time  allocated.  Particularly,  it  claims 
that  it  will  be  unable  to  conduct  the 
level  and  tj'pe  of  analysis  of  the  legal 
and  policy  issues  involved  in  the  Direct 
Access  and  Earth  Station  Ownership 
proceedings  that  will  be  meaningful  to 


the  Commission.  Further,  Comsat  argues 
that,  since  much  of  the  analysis  required 
for  one  proceeding  will  directly  or 
indirectly  affect  the  analysis  conducted 
in  the  other,  it  would  be  desirable  that 
the  pleading  schedules  of  the  two 
proceedings  coincide  with  one  another 
TRT  also  cites  the  interrelatjonship  of 
the  proceedings  as  the  reason  for  its 
request. 

3.  In  support  of  its  opposition.  WUI 
contends  that  Comsat's  requests  are 
unreasonable  excessive  considering  that 
the  issues  in  both  dockets  are  not  new. 
Further,  it  maintains  that  the  extensive 
time  extensions  sought  by  Comsat  will 
maintain  the  status  quo  m  import.int 
areas  which  favor  Comsat. 

4.  While  we  are  concerned  that 
persons  participating  in  these 
proceedings  have  the  opportunity  to 
address  fully  all  relevant  issues,  we  also 
believe  that  public  interest  requires  that 
we  conduct  proceedings  as 
expeditiously  as  possible.  We  have 
evaluated  the  complexity  of  the  issues  in 
these  proceedings  and  have  reviewed 
the  filing  periods  previously  granted  in 
similar  proceedings.  We  conclude  that 
Comsat  has  not  shown  good  cause  to 
warrant  the  full  extension  of  existing 
filing  deadlines  that  it  requests.  TTie 
original  filing  deadlines  were  not 
unreasonable. 

5.  However,  since  we  do  recognize  the 
interrelationship  of  the  Direct  Access 
and  Earth  Station  Ownership  NOI's,  we 
agree  that  it  would  be  desirable  to  align 
the  pleading  schedules  in  these  two 
proceedings.  Further,  because  the 
parties  may  be  relying  on  the  same  staff 
to  prepare  their  pleadings  in  both 
proceedings,  we  shall  grant  a  hmited 
extension  in  each  proceeding.  Therefore, 
we  shall  extend  the  time  in  both  NOI's 
to  December  1, 1902  for  Comments  and 
to  January  15, 1983  for  Reply  Comments 
We  do  not  foresee  any  harm  to  WUI 
from  this  limited  extension.' No  further 
extensions  will  be  granted. 


'  Dockel  No.  82-548  was  published  in  she  Notice* 
section  of  the  Federal  RegUter.  47  FR  40226. 
Septpmber  13.  1982. 

'Comsat  has  also  requested  an  extension  of  timp 
for  Its  filings  in  our  Comsat  Slrvctuiv  prooeedinf!   In 
the  Matter  of  Change*  in  the  Corporate  Structure 
and  Operations  of  the  Communications  Satellite 
Corporation.  FCC  82-372  (adopted  August  5,  1982), 


'  WUI  also  argued  that  if  the  Commission  were  to 
grant  Comsat  an  extension  of  lime  in  Dockets  82^ 
540  and  82-548,  it  should  grant,  sua  sponte.  WUI 
commensurate  extension  of  time  in  which  to 
comment  on  Comsat's  pending  application  and  lariii 
revisions  looking  towards  Comsat's  retail  market 
entry.  WUI's  reason  is  that  it  has  concenlriiled  tts 
resources  on  the  instant  dockets  in  accordance  with 
the  original  time  schedules.  We  are  not  inclined  to 
grant  such  extensions,  sua  sponte.  As  to  Comsat's 
eppljcatlon.  the  public  notice  was  released  Octobei 
27. 1982  and  parties  have  M  days  from  th.,!  d,^t^  to 
file  Comments.  As  to  Cnms.it  s  lanfl  filmg  p.<rlies 
have  a  twenty-five  day  period  starting  from  October 
19.  1982  in  which  to  file  peliiinns  again!.!  the  t^nff 
Wp  do  not  a^ree  with  WUl  that  pttensinn^  of  timp 
in  CC  Docket  Nos.  82-540  and  82-548  will  affect  its 
dlnlity  to  m.ike  timely  filings  in  roaponst  lo  either 
the  application  or  the  tanff. 
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6.  Accordingly,  it  is  ordered,  pursuant 
to  delegated  authority  under  §0.291  of 
the  Commission's  Rules,  47  CFR  0.291. 
that  Comsafs  motions  for  extensions  of 
time  are  granted  to  the  extent  indicated 
and  are  otherwise  denied. 

7.  It  is  further  ordered,  pursuant  to 
delegated  authority  under  §  0.291  of  the 
Commission's  rules,  47  CFR  0.291,  that 
TRTs  motion  for  extension  of  time  is 
granted  to  the  extent  indicated. 

8.  It  is  further  ordered,  pursuant  to 
delegated  authority  under  §  0.291  of  the 
Commission's  Rules.  47  CFR  0.291,  that 
VVUI's  opposition  to  Comsat's  motions  is 
granted  to  the  extent  indicated  and  is 
otherwise  denied. 

Federal  Communications  Commission. 

Gary  M.  Epstein. 

Ch'ef.  Common  Carrier  Bureau.  I 

BIUJNG  CODE  S71Z-01-H 


47  CFR  Part  76 

[CT  Docket  Ma  82-434] 


Eiiminatjon  of  the  Prohibition  on 
Common  Ownership  of  Cable 
Television  Systems  and  National 
Television  Networlcs;  Correction 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule;  correction, 

SUMMARY:  Due  to  inadvertence,  the 
previously  released  version  of  the 
Sotice  of  Proposed  Rulemaking  in  CT 
Docket  \o.  82^34.  concerning  Common 
Ownership  of  Cable  Television  Systems 
and  National  Television  Networks 
omitted  the  text  of  footnote  2  and 
Attachment  A  (Initial  Regulatory 
Flexibility  .Act  Analysis).  The  Erratum 
amends  the  original  Notice  to  include 
these  items. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  H.  Ratcliffe.  Cable  Television 
Bureau,  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
(202)  632-6468. 

SUPPLEMENTARY  INFORMA'HON: 

in  the  matter  of  amendment  of  Part  76. 
Subpart  J,  §  76.501  of  the  Commission's 
Rules  and  Regulations  Relative  to 
Elimination  of  the  Prohibition  on 
Common  Ownership  of  Cable  Television 
Systems  and  National  Television 
Networks. 

Reledsed:  October  8.  1982. 

1.  The  Notice  of  Proposed  Rulemaking 
in  the  above-captioned  proceeding,  FCC 
82-323.  released  August  27, 1982, 
(September  7, 1982;  47  FR  39212) 


inadvertently  omitted  the  text  of 
footnote  two  and  Attachment  A  (the 
initial  regulatory  flexibility  analysis). 
The  text  of  footnote  two  is  as  follows: 

'  Second  Heport  and  Order  in  Docket  18J97.  23 
KCC  2d  »16  ( 19701.  rrfcons.  denied.  39  FCC  2d  377 
U973I 

Attachment  A  to  the  Notice  is 
appended  hereto. 
Federal  Communications  Commission. 
William  J.  Tricarico. 

SfcrftLiry 

Attachment  A — Regulatory  Flexibility  Act 

Initial  Analysis 

I,  Reason  for  Action:  The  proposed  action 
will  eliminate  the  existing  pTOhibition  on 
cross-ownprsh;p  betwe^'n  cdble  television 
systems  dnd  national  television  networks. 
The  Commission  believes  this  prohibition  is 
no  lunger  necessary  in  terms  of  its  original 
purposes  and  that  pos.sible  cost  benefits 
attributable  to  cross-ownership  are  being 
needlessly  forgone  by  continuation  of  the 
rule. 

II,  Objective:  The  objective  of  this  action  is 
to  eliminate  unnecessary  regulation,  thus 
permitting  the  marketplace  to  operate  more 
freely,  and  to  permit  re<il:zation  of  the 
putpntial  benefits  ot  r.t 'work/cable  cross- 
ownership. 

III,  Le\;nl  Basis:  The  proposed  rulemaking 
action  is  authorized  by  Sections  1.  2.  3,  4(i) 
diid  (i|.  :t03,  307,  ,308.  ,309  dnd  403  of  the 
Communications  Act  of  1934.  as  amended, 

IV,  Dfscriptiun.  Potential  Impact  and 
Xumher  of  Small  Entriifi  Affected:  The 
proposed  action  is  not  e\ppcted  to  produce 
liny  particular  impact  on  existing  cable 
operations,  large  or  small  other  than  possibly 
increasing  the  lev  el  of  competition  in  the 
cable  franchise  and  programming  markets  as 
a  result  of  network  entry 

V,  Recording.  Record  Keeping  and  Other 
Compliance  Requirements:  No  recording, 
record  keeping  or  reporting  requirements  for 
Cable  television  operators  are  involved.  The 
proposed  action,  however,  wiU  eliminate  the 
need  for  possible  Commission  compliance 
actions  or  waiver  proceedings  related  to  the 
existing  rule, 

VI,  Friierai  Rules  which  Overlap, 
Duplicate  or  Conflict  with  this  Rule:  None, 

VII,  Any  Significant  Alternatives 
Minimizing  Impact  on  Small  Entities  and 
Consistent  With  Stated  Oh/ectives:  None, 

VIII,  Conclusions:  The  Commission  desires 
'n  eliminate  regulatory  intervention  in  the 
marketplace  to  the  maximum  extent 
consistent  with  its  responsibilities  and  policy 
objectives.  Review  of  :he  r.etwork/cable 
cross-ownership  prohibition  indicates  that 
this  limitation  is  not  necessary  as  a  means  of 
assuring  program  diversity  in  local  or 
national  video  ma.rket.s  and  'hat  it  may  be 
precluding  the  realizatii-'n  of  cost  benefits 
which  might  result  from  network/cable  cross- 
ownership.  Accordingly,  the  Commission 
seeks  comment  from  all  interested  parties 
regarding  elimination  of  the  existing 
p.-'jhitiition  en  cross-ownership  between 
national  television  networks  and  cable 
television  systems. 

IIR  Dm.    n^  JU"  Ki.cd  Il-16-«i  8:43am| 
BILLINQ  C006  (712-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  23 

Proposals  To  Amend  the  Appendices 
to  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Notice  of  United  States 
proposals. 

SUMMARY:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flo.'a 
(CITES)  regulates  international 
shipment  of  certain  wildlife  and  plant 
species,  which  are  listed  in  appendices 
to  this  treaty.  The  Conference  of  the 
Parties  to  CITES  resolved,  at  a  meeting 
in  New  Delhi,  India,  that  the  status  of 
listed  species  should  be  periodically 
reviewed.  The  first  such  review  is  to  be 
concluded*in  1983  at  the  next  meeting  of 
the  Parties. 

The  Service  has  reviewed  the  status 
ot  wildlife  and  plant  species  listed  on 
Appendices  I  and  II  that  are  native  to 
the  United  States.  This  notice 
announces  the  Service's  decisions  on 
proposals  that  are  to  be  submitted  by 
the  United  States  for  consideration  by 
CITES  Party  nations  at  their  next  regular 
meeting. 

ADDRESS:  Please  send  correspondence 
concerning  this  notice  to  the  Office  of 
the  Scientific  Authority,  U.S.  Fish  and 
Wildlife  Service.  Washington,  DC. 
20240.  Materials  received  will  be 
available  for  public  inspection  from  7:4.5 
a.m.  to  4:15  p.m.,  Monday  through 
Friday,  in  room  537.  1717  H  Street.  NW,. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Richard  L.  Jachowski,  Office  of  the 
Scientific  Authority,  U.S.  Fish  and 
Wildlife  Service,  Washington,  D.C. 
20240,  telephone  (202)  653-5948. 

SUPPLEMENTARY  INFORMATION: 

Background 

CITES  regulates  import,  export, 
reexport,  and  introduction  from  the  sea 
of  certain  animal  and  plant  species. 
Species  for  which  trade  is  controlled  are 
included  in  three  appendices.  Appendix 
I  includes  species  threatened  with 
extinction  that  are  or  may  be  affected 
by  trade.  Appendix  II  includes  species 
that  although  not  necessarily  threatened 
with  extinction  may  become  so  unless 
trade  in  them  is  strictly  controlled.  It 
also  lists  species  that  must  be  subject  to 
regulation  in  order  that  trade  in  other 


iJMI 
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currently  or  potentially  threatened 
species  may  be  brought  under  effective 
control.  Such  listings  frequently  are 
required  because  of  difficulty  in 
distinguished  specimens  of  currently  or 
potentially  threatened  species  from 
other  species  at  ports  of  entr>^  Appendix 
III  includes  species  that  any  Party 
nation  identifies  as  being  subject  to 
regulation  within  its  jurisdiction  for 
purposes  of  preventing  or  restricting 
exploitation,  and  for  w^hich  it  needs 
cooperation  of  other  Parties  in 
controlling  trade. 

At  the  Third  Meeting  of  the 
Conference  of  the  Parties  to  CITES,  held 
on  February  25  to  March  8, 1981,  at  New 
Delhi.  India,  the  Parties  resolved  to 
conduct  a  "Ten  Year  Review  of  the 
Appendices"  (see  46  FR  33534.  [une  30. 
1981).  The  resolution  (Conf.  3.20)  called'" 
for  regional  reviews  of  species  in 
Appendices  I  and  11  A  Central 
Committee,  composed  primarily  of 
representatives  from  various  Parties. 
met  in  Switzerland  in  June  1982  to 
appraise  and  coordinate  regional 
reviews. 

The  purpose  of  this  notice  is  to 
announce  results  of  the  Service's  review 
of  listed  plant  and  animal  species  in 
North  America.  This  review  was 
conducted  in  coordination  with  the 
Canadian  Wildlife  Service  and  the 
Direccion  General  de  la  Fauna  Silvestre 
of  Mexico.  The  Service  considered 
comments  and  information  received  m 
response  to  previous  notices  and  \  iews 
of  the  Central  Committee  in  determining 
if  proposals  described  below  were  to  be 
submitted  to  the  CITES  Secretariat  for 
consideration  by  Parties  at  their  fourth 
meeting  in  1983.  Previous  notices  on  this 
subject  were  published  on  June  30,  1981 
(46  FR  33534).  February  17,  1982  (47  FR 
7190),  and  April  2.  1982  (47  FR  14472). 

Candidate  Species 

The  Service's  notices  of  February  17 
and  April  2,  1982,  identified  cerium 
anima!  and  plant  species  that  were 
being  considered  as  candidates  for 
proposrils  to  change  their  status  under 
CITES.  This  section  presents  a 
discussion  of  the  draft  proposals 
comments  received  following 
publication  of  the  February  and  April 
notices,  and  the  reasons  for  the 
Service's  final  decisions. 

1.  Gray  wolf  [Cams  lupus] — The 
Service  developed  a  draft  proposal  to 
remove  Alaskan  and  Canadian 
populations  of  this  species  from 
Appendix  II.  Presently,  all  populations 
of  C  lupus  worldwide  are  listed  in 
Appendix  II  except  for  those  of  India. 
Pakistan.  Bhutan,  and  Nepal,  which  are 
in  Appendix  I.  Alaskan  and  Canadian 
populations  are  not  listed  in  Appendix  II 


only  because  of  similarity  in  appearance 
to  wolves  from  other  populations.  The 
existence  of  State  and  P^vincial 
licensing  and  tagging  requirements  was 
suggested  as  a  means  of  distinguishing 
pelts  of  Alaskan  and  Canadian  wolves 
in  trade. 

Comments  in  support  of  the  proposal 
were  received  from  the  Alaska 
Department  of  Fish  and  Game,  Senator 
Ted  Stevens  of  Alaska,  and  the 
Wisconsin  Department  of  Natural 
Resources.  Opposition  to  the  proposal 
was  voiced  by  the  Humane  Society  of 
the  United  States,  Defenders  of  Wildlife. 
Inc.,  Monitor,  and  Ms.  Janet  I. idle  of 
Clifton  Heights,  Pennsylvania. 
Objections  centered  on  the  ne»id  to 
maintain  CITES  controls  as  a  means  of 
-monitoring  international  trade,  and 
requiring  tagging  and  documentation  of 
pelts  to  distinguish  them  from  pelts  of 
wolves  from  other  populations.  The 
CITES  Central  Committee  requested  the 
U.S.  to  reconsider  its  proposal  for  the 
latter  reason. 

The  Service  has  decided  to  submit 
this  proposal  because  removal  of  the 
.'Maskan  and  Canadian  populations  from 
Appendix  II  is  not  expected  to  create 
problems  in  controlling  international 
trade  in  wolf  pelts  from  other 
populations.  Tagging  and  documentation 
of  pelts  by  Alaskan  and  Canadian 
Provincial  game  departments  provides  a 
method  of  distinguishing  them  from  wolf 
pelts  originating  elsewhere. 

2.  Swift  fox  (Vulpps  vp/ar)— The 
Service  prepared  a  draft  proposal  to  list 
this  entire  species  in  Appendix  II 
because  of  the  close  similaniy  in 
appearance  between  the  northern 
subspecies  {V.  ve/o\  hcbes],  which  is 
now  in  Appendix  1.  and  the  southern 
subspecies  (V''.  velox  ve/o\],  which  is  not 
now  listed,  the  Service  also  considered 
including  the  kit  fox  fV.  macrotis] 
because  some  scientists  consider  it  to  be 
conspecific  with  I'  vpIox. 

Comments  in  opposition  to  this 
proposal  were  received  from  the  State 
wildlife  agencies  of  Alaska,  Colorado. 
Louisiana.  Nebraska.  Soth  Piikota,  and 
Texas,  and  from  the  International 
Association  of  Fisli  and  Wildlife 
Agencies,  the  American  Fur  Resources 
Institute,  and  the  Arizona  Trappers' 
Association.  Information  submitted  in 
support  of  those  comments  by  Dr.  Major 
L.  Boddicker  shows  that  the  southern 
subspecies  is  not  potentially  threatened 
by  trade.  Further,  information  that  the 
northern  subspecies  might  be  extinct 
(McGrew,  J.C.  1979.  Mammal  Species. 
122:1-5)  and  that  southern  individuals 
are  being  introduced  into  its  range 
indicate  that  this  proposal  were 
submitted  by  Defenders  of  Wildlife,  who 
recommended  listing  the  entire  species 


in  Appendix  II  because  of  similarity  in 
appearance  and  because  it  would 
enable  monitoring  of  trade  in  all  swift 
foxes.  There  was  no  Central  Committee 
recommendation  on  this  proposal. 

The  Service  has  decided  not  to  submit 
this  proposal  bei  nusn  there  is  no  f-|r>ar 
indication  that  the  entire  spp'tes  needs 
to  be  listed  in  order  to  effectively 
control  trade  in  V  velox  hebes. 

3.  Bighorn  sheep  [Ovis  canadpnsis) — 
The  Service  developed  a  draft  proposal 
to  remove  populations  of  this  species  in 
the  U.S.  and  Canada  from  Appendix  11 
The  species  is  currently  listed  in 
Appendix  II  with  U.S.  and  Canadian 
populations  included  only  because  of 
similarity  in  appearace  to  the  Mexican 
population.  The  species  is  limited  in 
distribution  to  these  three  countries.  TTie 
proposal  was  based  on  the  existence  of 
strict  control  on  hunting  and  trade  in  the 
species  throughout  its  range,  and 
evidence  of  a  very  low  volume  of  trade. 

The  Service  received  comments 
supporting  the  proposal  from  State 
wildlife  agencies  of  Alaska.  Colorado. 
Texas,  and  Wyomine  Extensive 
comments  in  opposition  to  the  proposal 
were  submitted  by  the  National 
Audubon  Society,  addressing  three 
issues:  (1)  U.S.  populations  should  • 

remain  listed  for  control  purposes 
because  Mexican  populations  can  be 
threatened  with  exploitation  for 
international  trade.  (2)  Mexico's 
recommendation  that  its  populations  be 
kept  on  Appendix  II,  and  (3)  further 
information  is  needed,  especially  on 
Mexico's  populations.  Statements  of 
support  for  the  Audubon  Society's 
comments  were  submitted  by  DefefJders 
of  Wildlife  and  Monitor.  The  Central 
Committee  expressed  concern  about  the 
desert  bighorn,  and  made  no 
recommendation  on  this  proposal, 
pending  the  availability  of  further  dale 
on  the  Mexican  population. 

The  Service  has  decided  to  submit 
this  proposal.  Delisting  of  the  U.S.  and 
Canadian  populations  should  not  cause 
problems  for  the  control  of  trade  in 
Mexican  populations,  given  the  strict 
control  of  sport  hunting  in  all  three 
countries.  International  trade  in  this 
species  is  at  such  a  low  level  under 
current  management  regimes  that  it  is 
unlikely  to  become  a  potential  threat  to 
the  survival  of  the  species. 

4.  Pronghorn  antelope  [Antilocupro 
americana] — The  Service  considered 
revising  the  current  listings  of /I 
amen  can  a  son  orien  sis  a  n  d  ,4 
americana peninsularis  in  Appendix  I 
and  A.  americana  wexirana  in 
Appendix  II  along  geographic  lines  to 
allow  practical  CITES  controls  The  five 
subspecies  of  pronghorn  aie  similar  in 
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appearance  and  distinctions  have  been 
blurred  by  translocation  of  animals. 

The  Texas  Parks  and  Wildlife 
Department  expressed  support  for  a 
proposal  to  list  populations  of  the 
species  in  Mexico  on  Appendix  I,  adding 
that  U.S.  populations  are  effectively 
managed  and  that  international  trade  is 
insignificant  and  limited  to  hunting 
trophies.  The  Wyoming  Game  and  Fish 
Department,  on  the  other  hand, 
recommended  listing  both  the  pronghom 
and  bighorn  sheep  by  subspecies 
because  the  listing  of  only  the  Mexican 
populations  poses  a  problem  in 
determining  the  source  of  animals  once 
they  enter  international  trade. 

The  Service  has  decided  not  to  submit 
this  proposal  because  the  taxonomic 
and  identification  problems  are  not 
resolved,  and  because  there  is  no  firm 
indication  that  they  undermine  efforts  to 
regulate  international  trade  in  the  listed 
pronghom  subspecies. 

5.  Grizzly  and  brown  bear  [Ursus 
arctos) — ^The  Service  prepared  a  draft 
proposal  to  remove  Alaskan  and 
Canadian  populations  of  this  species 
from  Appendix  II.  They  are  now  listed 
only  because  of  similarity  in  appearance 
to  certain  other  populations  of  the 
species.  The  appendices  do  not  include 
all  populations  of  U.  arctos.  Hunting  and 
trade  in  the  species  is  strictly  regulated 
in  Alaska  and  Canada:  State  and 
Provincial  licensing  and  tagging 
requirements  provide  a  means  of 
distinguished  Alaskan  and  Canadian 
bear  pelts  in  trade. 

Comments  in  support  of  the  proposal 
were  received  from  the  Alaska 
Department  of  Fish  and  Game,  Senator 
Ted  Stevens,  and  the  Wyoming  Game 
and  Fish  Department.  Defenders  of 
wildlife  stated  that  illegal  trade  in  claws 
and  gall  bladders  of  grizzly  bears  may 
be  significant,  and  that  the  U.S.  should 
not  propose  delisting  until  this  trade  is 
investigated  and  its  impact  is  evaluated. 
The  Central  Committee  recommended 
that  all  North  American  populations  of 
Ursus  arctos  should  be  delisted  and  that 
all  European  populations  of  the  species 
should  be  listed  in  Appendix  II.  Mexico 
concurs  with  this  recommendation. 

The  Service  had  decided  to  submit  a 
proposal  to  remove  North  American 
populations  from  Appendix  II  on  the 
grounds  that  Alaskan  and  Canadian 
populations  are  already  listed  only  for 
reasons  of  similarity  of  appearance,  the 
population  in  the  contiguous  48  States  is 
protected  under  State  and  Federal  laws. 
and  the  Mexican  population  appears  to 
have  been  extirpated.  However,  the 
Service  will  reconsider  this  proposal  if 
evidence  materializes  of  significant 
threats  from  illegal  international  trade. 


6.  Canadian  lynx  [Lynx  canadensis) — 
The  Service  developed  a  draft  proposal 
to  remove  this  species  from  Appendix  D 
on  the  grounds  that  it  was  not 
potentially  threatened  with  extinction 
by  international  trade  and  that  it  did  not 
need  to  be  listed  because  of  similarity  in 
appearance  to  other  species. 

Comments  in  support  of  this  proposal 
were  received  from  the  State  wildlife 
agencies  of  Alaska  and  Washington, 
and  from  Senator  Stevens  and  the 
International  Association  of  Fish  and 
Wildlife  Agencies.  State  wildlife 
agencies  of  Michigan  and  Wisconsin 
wrote  that  they  had  no  opposition  to  the 
proposal.  Extensive  comments  in 
opposition  were  submitted  by  Defenders 
of  Wildlife.  They  argued  that 
populations  in  the  northern  part  of  the 
48  contiguous  States  and  Alaska  should 
be  retained  in  Apendix  11  to  protect 
them  from  overexploitation  for 
internationai  trade,  and  that  the 
Canadian  population  should  be  retained 
in  Appendix  11  only  to  facilitate  control 
of  trade  in  other  lynx  populations, 
especially  those  in  the  U.S.  The  Central 
Comaiittee  agreed  that  Lynx  canadensis 
should  be  listed  in  Appendix  II  only 
because  of  similarity  in  appearance  to 
other  species,  if  it  is  to  be  retained  in 
that  Appendix.  However,  the  Committee 
did  not  make  a  decision  on  whether  the 
species  should  be  delisted. 

The  Service  has  decided  to  submit  a 
proposal  to  remove  the  species  from 
Appendix  II.  The  species  is  under  State 
and  Provincial  management  that  should 
prevent  its  becoming  threatened  with 
extinction  by  international  trade. 
Problems  of  similarity  of  appearance  are 
limited  to  a  few  other  cat  species  in 
Appendix  II  that,  except  for  the  bobcat 
and  Eurasian  lynx,  do  not  enter 
internatioiidl  trade  in  large  volumes. 
Most  trade  is  in  whole  pelts,  which  are 
identifiable  to  species.  The  species  most 
similar  in  appearance  to  the  Canadian 
lynx  are  the  Eurasian  l\nx  [Lynx  lynx], 
which  is  shipped  from  the  Soviet  Union 
under  a  reservation  they  entered  with 
respect  to  this  species,  and  the  bobcat 
{Lynx  ru'''iis]  The  Service's  decision  to 
propose  removal  of  the  bobcat  from 
Appendix  II  was  discussed  in  a  previous 
notice  (47  PR  1242.  January  11.  1982). 
The  Central  Committee  s  views  on  the 
bobcat  were  similar  to  tnose  on  the 
lynx. 

7.  River  otter  [Luctra  canadensis) — The 
Service  prepared  a  draft  proposal  to 
have  this  species  listed  in  Appendix  II 
for  reasons  of  similarity  in  appearance 
to  other  species  of  otters.  The  species  is 
now  treated  as  listed  because  of 
potential  threat  to  its  survival  from 
international  trade  as  well  as  similarity 
in  appearance. 


Comments  in  support  of  the  proposal 
were  received  from  the  North  Carolina 
Wildlife  Resources  Commission,  with 
the  provision  that  annual  requirements 
for  population  estimates,  status  report, 
and  harvest  level  objectives  would  be 
deleted  for  the  individual  States. 
Recommendations  to  remove  the  river 
otter  from  Appendix  U  were  submitted 
by  State  wildlife  agencies  of  Alabama, 
Alaska,  Idaho,  Louisiana,  Texas, 
Washington,  and  Wisconsin,  and  the 
International  Association  of  Fish  and 
Wildlife  Agencies.  The  latter 
organization  and  several  states 
suggested  thai  some  other  means  be 
found  to  deal  with  the  similarity  of 
appearance  issue.  Extensive  comments 
in  opposition  to  the  proposal  were 
submitted  by  the  Society  for  Animal 
Protective  Legislation.  Its  remarks 
addressed  two  issues:  (1)  The  species 
should  remain  on  Appendix  II  due  to 
potential  threat  because  there  has  been 
no  significant  improvement  in  the  two 
major  threats  to  its  survival,  habitat 
destruction  and  trade  pressure,  and 
because  information  on  population 
density  is  scanty,  and  (2)  reduction  of 
U.S.  protection  for  the  river  otter  could 
prompt  other  countries  to  decrease  their 
protection  for  other  species.  Defenders 
of  Wildlife  and  Monitor  expressed 
support  for  comments  by  the  Society. 
The  Central  Committee  Recommended 
that  the  river  otter  be  retained  in 
Appendix  II  only  because  of  similarity 
of  appearance  to  other  otters. 

The  Service  has  decided  to  submit 
this  proposal.  Biological  information  is 
adequate  to  show  that  the  species  is  not 
potentially  threatened  with  extinction 
by  international  trade.  State  and 
Provincial  wildlife  agencies  regulate  the 
harvest  at  sustainable  levels.  CITES 
annual  reports  from  several  countries 
include  records  of  international  trade  in 
various  otter  species.  This  indicates  that 
delisting  of  the  river  otter  could  make  it 
difficult  to  regulate  trade  in  those  other 
species.  The  only  internationally 
acceptable  alternative  to  the  present 
proposal  would  seem  to  be  trr.n-ifer  of 
the  river  otter  to  Appendix  111.  The  legal 
basis  for  listing  it  in  that  Appendix  is 
questionable,  and  it  would  not  greatly 
alter  the  export  requirements  for  otter 
pelts. 

8.  Tule  white-fronted  goose  [Anser 
albifrons  gambelli) — The  Service 
developed  a  draft  proposal  to  remove 
this  subspecies  from  Appendix  II 
because  it  is  not  readily  distinguishable 
from  the  more  common  white-fronted 
goose.  A.  albifrons  frontalis,  and 
because  it  already  is  given  as  much 
protection  from  overexploitation  for 
trade  as  is  feasible  under  Migratory  Bird 
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Treaties  between  the  countries  in  which 
it  occurs. 

This  proposal  allows  a 
recommendation  by  the  CITES 
Secretariat  that  the  tule  goose  be 
removed  from  Appendix  II  in 
accordance  with  a  resolution  of  the 
Parties  on  the  listing  of  subspecies 
(Conf.  2.20).  The  Central  Committee  also 
recommended  its  delisting.  The 
International  Council  for  Bird 
Preservation,  United  States  Section, 
commented  in  opposition  to  the 
proposal.  It  stated  that  it  would  not 
oppose  the  delisting  of  the  central 
flyway  population,  but  that  further 
information  is  needed  about  the 
population  status  and  the  extent  to 
which  the  western  flyway  population  is 
hunted  in  Mexico.  The  latter  population 
has  been  described  as  a  separate 
subspecies.  A.  albifrons  elgasi. 
following  the  listing  oigambplH  in 
Appendix  II. 

The  Service  has  decided  to  submit 
this  proposal.  An  intensive  study  of 
eli^asi  by  D.  E.  Timm,  M.  L.  Wege.  and  D. 
S.  Gilmer,  has  recently  produced 
information  about  its  population  status. 
The  close  similarity  in  appearance 
between  the  tule  goose  and  the  more 
common  Pacific  white-fronted  goose  has 
frustrated  efforts  to  determine  the  extent 
to  which  the  tule  goose  is  hunted  in 
Mexico.  Under  these  circumstances, 
retention  of  the  subspecies  in  Appendix 
II  to  control  international  trade  under 
CITES  is  not  realistic. 

9.  Mona  Island  boa  and  Virgin  Islands 
boa  [Epicrotes  monensn,) — The  Service 
prepared  a  draft  proposal  to  transfer 
these  snakes  from  Appendix  II  to 
Appendix  I  on  the  grounds  that  both 
subspecies  [E.  moncnsis  wonensis  on 
Mona  Island  and  E.  monensis  granti  on 
the  Virgin  Islands)  are  threatened  with 
extinction  and  they  are  similar  in 
appearance  to  the  Puerto  Rican  boa  [E. 
inornatus).  which  is  listed  in  .Appendix  I. 

This  proposal  wns  endorsed  by  the 
Central  Committee,  Defenders  of 
Wildlife,  and  Mr.  Frederick  L.  Paine, 
Curator  of  Birds  and  Reptiles  at  the 
Buffalo  Zoo. 

The  Service  has  decided  to  submit 
this  proposal  for  reasons  given  above. 

10.  Blue  pike  [Stizostedion  vitreum 
g/aucum] — The  Service  developed  a 
draft  proposal  to  remove  this  subspecies 
from  Appendix  I  because  no  specimens 
have  been  found  since  1965  despite 
extensive  scientific  sampling  of  fish 
slocks,  and  because  there  is  very  little 
likelihood  of  international  trade  if  fresh 
specimens  were  to  be  found.  Further,  the 
validity  of  subspecific  status  for  the  blue 
pike  has  been  questioned  because  of  the 
wide  overlap  of  its  morphometric 


characters  with  those  of  the  walleye  (S. 
vitreum  vitreum). 

Comments  against  the  proposal  were 
received  from  the  Ohio  Department  of 
Natural  Resources,  on  the  grounds  that 
it  would  be  "administratively  proper '  to 
retain  the  blue  pike  in  Appendix  I  as 
long  as  it  was  hsted  as  an  Endangered 
species  under  the  Endangered  Species 
Act  of  19^3.  The  Service  has  proposed 
the  delisting  of  this  fish  under  the  Act. 
The  Central  Committee  recommended  in 
favor  of  the  proposal  to  remove  it  from 
CITES  Appendix  I. 

The  Service  has  decided  to  submit  the 
proposal. 

11.  Longjaw  Cisco  [Coregonus 
alpenae] — TTie  Service  preparded  a 
draft  proposal  to  remove  this  fish  from 
Appendix  I.  Its  situation  resembles  that 
of  the  blue  pike  and  the  Service  also  has 
proposed  its  delisting  under  the 
Endanaered  Species  Act.  The  last 
recorded  specimens  were  single  fish 
triken  from  Lake  Michigan  in  1959  and 
19B7.  Even  if  fresh  specimens  were  to  be 
found,  international  trade  is  verj' 
unlikely.  The  taxonomic  validity  of  this 
species  is  doubtful:  Lee,  et  al.  (1980) 
reported  that  it  probably  was  a  variant 
of  C  zenithicus. 

Comments  in  favor  of  the  proposal 
were  submitted  by  the  Wisconsin 
Department  of  .Natural  Resources.  They 
stated  tht  its  15-year  absence  from  the 
Great  Lakes  and  the  great  difficulty 
inherent  in  identif>'ing  deep-water  cisco 
species  justified  removal  from  Appendix 
I.  The  Central  Committee  recommended 
adoption  of  the  proposal. 

The  Service  has  derided  to  submit  the 
proposal. 

12.  .North  Amercan  cacti  (Family 
Cactaceae) — The  Service  received 
numerous  comments  from  \arious  state 
and  Federal  agencies  and  fiom  private 
organizations,  businesses,  and 
individuals  in  response  to  its  .'\pril  2, 
1982,  Federal  Register  notice  (47  FR 
14472-14474)  on  potential  proposals  to 
amend  the  CITES  appendices.  In  that 
notice,  the  Service  preliminarily 
recommended  the  transfer  from  CITES 
Appendix  II  to  the  more  restrictive 
Appendix  I  of  119  taxa  of  cacti  native  to 
the  U.S.  or  Mexico,  or  both,  and  sought 
information  on  the  biological  and  trade 
status  of  each  of  these  species  to 
support  their  listing.  A  copy  of  the  entire 
cactus  proposal  was  mailed  to  a  large 
number  of  individuals,  organizations, 
and  agencies  in  the  U.S.  and  Mexico  for 
review,  The  deadline  for  comments  to 
be  considered  was  August  31.  19«2.  The 
volume  of  information  received  by  the 
Service  on  this  proposal,  both  verbally 
and  in  writing,  is  too  great  to  discuss  in 
detail  in  the  current  notice,  but  is 
available  for  public  inspection  at  the 


Office  of  the  Scientific  Authority  Most 
of  the  information  received  is  in  the 
form  of  recommendations  to  add  or 
delete  certain  species  to  or  from  the 
proposal,  rather  than  blanket 
endorsements  or  objections  to  the 
proposal  as  a  whole. 

A  considerable  amount  of  inform.jtion 
on  U.S.  taxa  was  provided  by  the 
Service's  Regional  offices  as  part  of  a 
Service  wide  review  and  update  of  the 
1980  Federal  Register  nntu  e  (45  FR 
824  79-82569)  on  (.andidate  plant  taxa 
being  considered  for  listinR  as 
Endangered  nr  ThrtMtened  species  under 
the  U.S.  Endangfirfid  Species  Act  of 
1973.  as  amended.  This  Regional  and 
Area  review  provided  detailed,  current 
population  and  taxonomic  information 
on  many  of  the  cactus  candidates 
proposed  in  our  April  2, 1982,  notice  and 
served  as  the  basis  for  most  of  the 
revisions  in  the  current  proposal. 

There  was  a  lack  of  response  to  the 
Services  preliminary  proposal  from 
Mexican  scientists  and  Mexican  Federal 
agency  officials  regarding  those  species 
native  to  Mexico.  Several  U.S.  cactus 
nurserymen  specifically  objected  to  the 
transfer  to  Appendix  I  of  a  number  of 
Mexican  species  on  the  grounds  that 
biological  data  did  not  support  such  a 
change  in  their  listing  status  and  that 
many  of  these  species  were  actually 
quite  common  and  widespread  in  parts 
of  central  and  northern  Mexico. 
Consequently,  the  Service  has  decided 
to  delete  a  number  of  Mexican  cacti 
from  its  proposal  because  of  insufficient 
population  data  or  because  it  appears 
that  the  species  may  be  more  common 
than  was  originally  purported.  The 
majority  of  these  species  were 
recommended  to  the  U.S.  as  needing 
greater  protecton  by  the  Mexican  Cactus 
Society  (Sociedad  Mexicana  de 
Cactologia.  A.C.)  and  the  Mexican 
Department  of  Agriculture  and 
Hydraulic  Resources  (Secrefaria  de 
Agricultura  y  Recursos  Hidraulicos),  but 
their  recommendations  were  not 
accortipanied  or  substantiated  by 
population  or  trade  data. 

The  proposal  that  the  Service  has 
decided  to  submit  contains  71  taxa  of 
cacti  native  to  the  U.S.  or  Mexico,  or 
both,  to  be  transferred  from  Appendix  II 
to  Appendix  I.  on  the  ^"rounds  that  their 
w  ild  populations  are  so  rare  or  depleted 
that  they  are  actually  or  potentially 
threatened  by  international  trade.  These 
taxa  are: 

CACTACE.AJ-:  (Cactus  Family) 
Ancistrocactus  tobuschii  Marsti  ex 

Backbg.  (TX) 
Anocarpus  tn/ionus  (Weber)  K.  Sthum. 

(Mex  ) 
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Backebergia  militaris  (Audot)  Bravo  ex 

Sanchez-Mejorada  [Mex.) 
Cereus  eriophorus  Pfeiffer  It  Otto  var. 

fragrans  (Sm.)  L  Bens.  (FLf 
C.  gracilis  P.  Mill.  var.  aboriginum  (Sm.)  L 

Bens.  (FL) 
C.  portoricensis  [Britt.)  Urban  (Puerto  Rico) 
C.  quadricostatus  Bello  (Puerto  Rico) 
C.  robinii  (Lemaire)  L.  Bens.  (Fl,  Cuba) 
Coryphantha  minima  Baird  (TX) 
C  missouriensis  (Sweet)  B.&R.  var. 

marstonii  (Clover)  L  Bens.  (AZ.  UT) 
C.  ramillosa  Cutak  (TX.  Mex.) 
C.  robbinsorum  (W.  H.  Earle)  A.  D. 

Zimmerman  (AZ) 
C.  scheeri  var.  uncinata  L  Bens.  (NM,  TX) 
C.  sneedii  (B.  4  R.)  Berger  (NM.  TX) 
C.  sulcata  (Engelm.)  B.  4  R.  var.  nickelsiae 

(Brandegee)  L  Bens.  (NM.  TX,  Mex.) 
C.  werdennannii  Bod.  (Mex.) 
Echinocactus  horizonthalonius  Lemaire 

var.  nicholii  L  Bens.  (AZ) 
Echinocereus  blankii  (Poselger)  F.  Palmer 

var.  augusticeps  (Clover)  L  Bens.  (TX) 
£".  chloranthus  (Engelm.)  Engelm.  ex 

Rumpler  var.  neocapillus  Weniger  (TX) 
E.  kuenzleh  Castetter.  Pierce  6  Schwervn 

(NMl 
E.  lloydii  B.  *  R.  (NM.  TX) 
E.  reichenbachii  (Terscheck)  Haage  f.  var. 

alberta  L  Bens.  (TX] 
£  reichenbachii  var.  fitch ii  (B.  4  R.)  L 

Bens.  (TX,  Mex.) 
E.  viridiflotvs  Engelm.  var.  correllii  L 

Bens.  (TX) 
E.  viridiflorus  var.  davisii  (A.  D.  Houghton) 

W.  T.  Marsh.  (TX) 
Echinofossulocactus  sulphureus  (Diet.)  Y 

Ito.  (klex.) 

E.  vaupelianus  (Werd.)  Whitmore  (Max  ) 
Ferocactus  acanthodes  (Lemaire)  B.  4  R. 

var.  acanthodes  (AZ.  CA,  Mex.) 

F.  crassihamatus  (Weber)  B.  4  R.  (Mex.) 
F.  rectispinug  (Engehn.)  B.  4  R.  (Mex.) 
F.  townsendianus  B.  4  R.  (Mex.) 

F.  viridescens  (Nutt.)  B.  4  R.  (CA.  Mex.) 
Leuchtenbergia principis  Hooker  (Mex.) 
Lobeira  macdougallii  Alex.  (Mex.) 
Mammillaria  carmenae  Castaneda  (Mex  ) 
M.  coahuilensis  (Bod.)  Moran  (Mex.) 
M.  cnicigeria  Martius  (Mex.) 
M.  lento  Brandegee  (Mex.) 
M.  napina  ].  A.  Purpus  (Mex.) 
M.  pectini'era  Weber  (Mex.)  [Solisia 

pectinate  (B.  Stein)  B.  4  R). 
M.  plumosa  Weber  (Mex.) 
Af.  solisioides  Backbg.  (Mex.) 
M.  thombeh  Orcutt  (AZ.  Mex.) 
N.  wiesingeri  Bod.  (Mex.)  (Includes  M. 

erectacantha  Foerster) 


S'eolloydia  erectocentra  (Coulter)  L.  Bens. 

(AZ.  Mex  ) 
N.  gautii  L  Bens.  (TX) 
N.  mariposensia  (Hester)  L.  Bens.  (TX, 

Mex.) 
Opuniia  arenaria  Engelm.  (.NM.  TX.  Mex.) 
Pediocactus  bradyi  L  Bens.  (.\Z) 
P  dpspainii  Welsh  4  Goodrich  (UT) 
P  knon'ltonii  L  Bens.  (NM) 
P.  papvraccnthus  (Engelm.)  L.  Gens.  (AZ, 

NMJ 
P.  paradinei  B.W.  Benson  (AZ) 
P  peeblesianus  (Croizat)  L  Bens.  (AZ) 
P  silen  (Engelm.)  L  Bens.  (AZ.  UT) 
P.  winklen  Heil  |UT) 
Sclerocactus  glauc^s  (J. A.  Purpus)  L  Bens. 

(CO,  UT) 
S.  mesaeverdae  (Boiss.  4  Davidson)  L 

Bens.  (CO.  NM) 
S.  polvancistns  (Engelm.  4  Bigelow)  B.4R. 

(CA.  NV) 
S.  pubifspinus  (Engelm.)  L  Bens.  (NV.  UT) 
S.  v^hipplei  (FjT«elm.  4  Bigelow)  B.4R.  var. 

heilii  Castetter.  Pierce  4  Schwerin  (NM) 
S.  wrightiae  L  Bens.  (UT) 
Stmmhocactus  dsscJormis  (DC.)  B.4R. 

(Mex) 
Turbinicarpus  hut  Gl.  4  Foster  (Mex.) 
T.  lophophoroides  (Werd  )  Buxbaum  4 

Backbg.  (Mex.) 
T.  pspudomacrochele  (Backbg.)  Buxbaum  & 

Backbg.  (Mex.) 
T.  pseudopectmatus  (Backbg.)  Gl.  4  Foster 

(Mex) 
T.  schmiedtckeanus  (Bod  )  Buxbaum  4 

Backbg.  (Mex  ) 
r  valdezia.nL.sl  (.Moiler)  Gl.  4  Foster  (Mex.) 
lVilco\ia  schmoUii  (Wetngart)  Knuth 

(Mex.) 
IV.  tomentosa  Bravo  (Mex.) 

13.  Luquillo  Mts.  Lepanthes 
[Lepanthes  elioroensis  Stimson.  Family 
Orchidaceae) — Dr.  Andrew  Robinson. 
Regional  Botanist  for  the  Service's 
Federal  Assistance  Office  in  Atlanta, 
Georgia,  recommended  that  Lepanthes 
eltoroensis  be  transferred  from 
Appendix  II  to  Appendix  I  of  CITES. 
This  rare  and  local  orchid  is  confined  to 
a  very  restricted  area  of  montane  rain 
forest  in  the  Luquillo  Mountains  of 
eastern  Puerto  Rico.  According  to 
Robinson,  collection  by  orchid 
enthusiasts  appears  to  be  the  most 
serious  threat  facing  this  species  and 
many  plants  have  already  been 
removed.  The  Service  finds  sufficient 
mformation  and  grounds  to  propose 
transferrmg  this  species  to  Appendix  I. 


14.  Solan um  "s y Ives tre"  (Family 
Solanaceae) — ^The  Service  proposes  to 
remove  the  name  Solanum  "sylvestre" 
or  "silvestre"  from  Appendix  II  of  CITES 
on  the  grounds  that  the  name  is 
untraceable  in  the  modem  literature  and 
has  never  been  used  or  validly 
published  as  a  scientific  name.  This 
name  was  submitted  by  the  delegation 
of  Mexico  at  the  1973  conference  in 
Washington,  D.C.,  and  was  added  to 
Appendix  II  in  1975. 

Dr.  William  D'Arcy.  Research  Botanist 
at  the  Missouri  Botanical  Garden  and  an 
expert  on  the  Solanaceae.  reported  to 
the  Service  that  he  has  found  no 
reference  to  a  Solanum  "silvestre" 
anywhere  in  his  files  or  in  his  work  of 
many  years  on  the  genus,  nor  have  any 
of  his  colleagues.  It  is  his  opinion  that 
the  name  is  an  entirely  spurious  one  and 
hence  has  no  place  on  the  CITES 
appendices.  The  Service  concurs  and  is 
submitting  a  proposal  to  delete  this 
name  from  Appendix  II. 

Copies  of  these  proposals,  which 
include  the  common  names  of  the  plant 
species  listed  above,  are  available  upon 
request  from  the  Office  of  the  Scientific 
Authority  at  the  above  address. 

This  notice  is  issued  under  authority 
of  the  Endangered  Species  Act  of  1973 
(16  U.S.C.  et  seq.:  87  StaL  884.  as 
amended).  It  was  prepared  by  Richard  L 
Jachowski  and  Joseph  J.  Dowhan.  Office 
of  the  Scientific  Authority. 

Note. — The  Department  has  detetrnined 
that  this  is  not  a  major  rule  under  Executive 
Order  12291  and  does  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601). 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  wildlife. 
Exports,  Fish,  Imports,  Plant 
(agriculture).  Treaties. 

Dated:  November  10. 1982. 

G.  Ray  Arnett 

Assistant  Secretary  fur  Fish  and  l\  lidhfe  and 
Parks. 
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JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Committee  on  Actuarial 
Examinations;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  in  Room  3313. 
Internal  Revenue  Service  Buildme.  1111 
Constitution  Avenue,  NW.  in 
Washington,  D.C.  on  December  14.  1982 
beginning  at  9  a.m. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  the 
May  1983  Joint  Board  examinations  in 
actuarial  mathema'ics  and  mefhndoloov 
referred  to  in  Title  29  U  S.C. 
1242(a)(1)(B)  and  to  review  the 
November  1982  Joint  Board 
examinations  in  order  to  make 
recommendations  relative  thereto, 
including  the  minimum  acceptable  pass 
scores.  In  addition,  possible  topics  for 
inclusion  on  the  syllabus  for  the  Joint 
Board's  examinations  will  be  discussed. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92^62)  has  been 
made  that  the  portions  of  the  meeting 
dealing  with  the  discussion  of  questions 
which  may  appear  on  the  joint  Board's 
examination  and  the  review  of  the 
November  1982  Joint  Board 
examinations  fall  within  the  exceptions 
to  the  open  meeting  requirement  set 
forth  in  Title  5  U.S.C.  552(c)(9)(B),  and 
that  the  public  interest  requires  that 
such  portions  be  closed  to  public 
participation. 

The  portion  of  the  meeting  dealing 
with  the  discussion  of  the  Joint  Board 
examination  syllabus  will  commence  at 
2:00  p,m.,  and  will  continue  for  as  long 
as  necessary  to  complete  the  discussion, 
but  not  beyond  5:00  p.m.  This  portion  of 
the  meeting  will  be  open  to  the  public  as 
space  is  available.  Time  permitting,  after 
discussion  of  the  program  by  Committee 
members,  interested  persons  may  make 


statements  germane  to  this  subject 
Persons  wishing  to  make  oral  statements 
are  requested  to  notify  the  Committpe 
Management  Office  in  writing  pr'nr  to 
the  meeting  in  order  to  aid  m  schcduhng 
the  time  available,  and  should  submit 
the  written  text,  or.  at  a  minimum,  an 
outline  of  comments  they  propose  to 
make  orally.  Such  comments  will  he 
limited  to  ten  minutes  m  length.  Any 
interested  person  also  may  file  a  written 
statement  of  consideration  by  the  Joint 
Board  and  Committee  by  sending  it  to 
the  Committee  Management  Officer. 
Notifications  and  statements  should  be 
mailed  no  later  than  December  3,  1982  to 
Mr.  Leslie  S.  Shapiro,  Joint  Board  for  the 
F.nroUment  of  Actuaries,  c/o  U.S. 
Department  of  the  Treasury, 
Washington.  DC.  20220. 

Dated:  Nov  pmber  12  1962. 
Leslie  S.  Shapiro. 

Ad\-isory  Cji:\nuttee  Management  Officer. 
Joint  Board  for  the  Enrollment  of  Actuaries. 

:rR  niK^_(l^3-.4>:i  K.I.-o  U ^16-818:48  ami 
BILLING  CODE  4810-23-1111 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Adjudication;  Public 
Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92^63).  notice  is 
hLneby  given  of  a  meeting  of  the 
Committee  on  Adjudication  of  the 
Administrative  Conference  of  the  United 
States,  t(i  be  held  at  10:M  a.m.  on 
Wednesday,  December  1,  1982,  in  the 
Third  Floor  Conference  Room  OSHRC. 
1825  K  Street  NW. 

The  Committee  will  meet  to  hoar 
progress  rrporls  from  Committee 
consultants  on  two  pending  projects: 
Professor  David  Welborns  study  of 
agency  experience  under  the 
Government  in  the  Sunshine  Act  and 
Professor  Ronald  Cass'  study  of  agency 
structures  for  review  of  decisions  of 
presiding  officers. 

Attendance  is  open  to  the  interested 
public,  but  limited  to  the  space 
available.  Persons  wishing  to  attend 
should,  if  possible,  notify  the  Office  of 
the  Chairman  of  the  Administrative 
Conference  prior  to  the  meeting.  The 
Committee  Chairman,  if  she  deems  it 
appropriate,  may  permit  members  of  the 
public  to  present  oral  statements  at  the 
meeting;  any  member  of  the  public  may 


file  a  written  statement  with  the 
Committee  before,  during,  or  after  the 
meeting. 

For  further  information  concerning 
this  meeting  contact  Richard  K.  Berg. 
Office  of  the  Chairman,  Adm.inistrative 
Conference  of  the  I'nited  Slates,  2120  L 
Street  NW.,  Suite  500,  Washington,  DC 
20037.  (Telephone;  202-254-7020.) 
Minutes  of  the  meeting  will  hr  available 
on  request. 

Richard  K.  Berg,  i 

General  Counsel.  ' 

November  10, 1982. 

VR  Hoc  82-31473  Filed  11-16-82;  8:45  ami 
BILUNG  CODE  6110-01-«l 


Siting  Procedures;  Non-lawyer 
Representation;  Committee  Meeting 

AGENCY:  Administrative  Conference  ul 
the  United  States;  Committee  on 
Regulation. 

ACTION:  Committee  meeting. 

AGENDA:  The  Committee  will  meet  with 
its  consultants  to  discuss  progress  on 
the  projects:  (1)  Siting  procedures  for 
large-scale  industrial  facihties,  and  (2) 
Non-lawyer  representation  of  clients  in 
agencv  proceedings. 

□ATE  AND  TIME:  December  16. 1982,  9^Xi 
a.m. — Federal  Home  Loan  Bank  Board, 
1700  G  Street  N'W.,  Washington.  D  C. 
6th  Floor,  Conference  A. 

PUBUC  participation:  Attendance  at 
the  Committee's  meeting  is  open  to  the 
public,  but  limited  to  the  space 
available.  Persons  wishing  to  attend 
should  notify  the  contact  person  at  least 
two  days  in  advance  of  the  meeting.  The 
Committee  chairman  may  permit 
members  of  the  public  to  present 
appropriate  oral  statements  at  the 
meeting.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
Committee  before,  during,  or  after  the 
meeting.  Minutes  of  the  meeting  will  be 
available  on  request  to  the  contact 
person.  This  meeting  is  subject  to  the 
Federal  Advisory  Committee  At  I  (Pab 
L.  92-463), 

FOR  FURTHER  INFORMATION  CONTACT: 

William  C,  Bush,  Aiiniinistrativr 
Conference  of  the  I'nited  States,  2  120  1. 
Street  NW  ,  Suite  500,  Washington   DC. 
2003:'  Telephone   (202)254-7065 

SUPPLEMENTARY  INFORMATION: 

1.  Siting  Procedures — This  project 
deals  with  the  process  of  obtaining 
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permits  for  the  siting  of  large  scale 
industrial  facilities,  particularly  seaports 
and  energy  production,  processing,  or 
transportation  facilities  that  may  have  a 
significant  environmental  effect.  Our 
study  will  search  for  ways  to  speed  up 
the  permit  process  by  improving 
cooperation  and  understanding  between 
industry,  state  and  local  governments, 
the  federal  government,  environmental 
interest  groups,  and  affected  local 
citizens.  ACUS  will  be  coordinating  its 
efforts  on  this  project  with  the  Advisory 
Commission  on  Intergovernmental 
Relations.  Our  consultant  is  Professor 
Gregory  Ogden  of  Pepperdine  University 
School  of  Law. 

2.  Non-lawyer  Representation — Our 
consultant.  Professor  Jonathan  Rose  of 
Arizona  State  University  School  of  Law, 
is  advising  the  Conmiittee  on  possible 
roles  for  non-lawyer  experts  [financial. 
scientific,  economic,  etc),  as  direct 
representatives  of  clients  in  agency 
regulatory  proceedings.  Particular 
problems  to  be  explored  are  the 
difficulties  in  exerting  ethical  controls 
oir  non-lawyers  and  the  treatement  of  a 
client-representative  confidentiality 
privilege. 
Richare  K.  Berg. 
General  Counsel. 
November  10, 1962. 

(FR  Doc.  82-31453  Filed  lt-t6-8i  i+S  dra| 
BaUNG  CODE  •110-01-M 


DEPARTMENT  OF  AGRICULTURE 

Fonns  Under  Review  by  Office  of 
Management  and  Budget 

November  12. 1982. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S,C 
Chapter  35]  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information; 

(1)  Agency  proposing  the  Information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number8(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information:  (8) 
An  indication  of  whether  section  3504(h) 
of  Public  Law  96-511  applies;  (9)  Name 
and  telephone  number  of  the  agency 
contact  person. 

Comments  and  questions  about  the 
items  in  the  listing  should  be  directed  to 
the  agency  person  named  at  the  end  of 


each  entry.  If  you  anticipate  commenting 
on  a  form  but  find  that  preparation  time 
will  prevent  you  from  submitting 
comments  promptly,  you  should  advise 
the  agency  person  of  your  intent  as  early 
ds  possible. 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Richard  J.  Sc.Hrimper.  Statistical 
Clearance  Of^lce.^  (20Z]  447-6201, 

Aew 

•  Extension  Service 

Plan  of  Work — State  Cooperative 

Extension  Services 
Form  A 
Annually 
State  or  local  governments:  56 

responses:  12,992  hours:  not 

applicable  under  3504(h) 
Constance  McKenna.  (202)  447-7300 

Revised 

•  Soil  Conservation  Service 
Application  for  Payment 
SCS-FXM-141 

On  occasion 

Farms:  18,600  .-espo.'-.ses:  4,650  hours:  not ' 

applicable  ur.de:  3504(h) 
Roy  R.  Twidt.  ,:.0Z]  447^251 

Extension 

•  Agricultural  Marketing  Service 
Cotton  Market  Canvass 
CN-73-1 

Weekly 

Businesses  or  other  institutions:  1,750 

responses;  280  hours;  not  applicable 

under  3504(h) 
Loyd  R.  Frazier,  (202)  447-2147 

•  Farmers  Home  .Administration 

7  CFR  Pa-f  19^2  \— Community  Facility 

Loans 
FmHA  4*)-ll,  +40-22.  440-24.  442-2, 

442-3,  442-7,  442-8   442-9,  442-20.  442- 

21,  442-22.  442-28,  442-i6,  442-^7. 

1942-19 
On  occasion,  quarterly,  annually 
State  or  local  government  and 

businesses  or  other  institutions: 

110,639  responses.  237  659  hours:  not 

applicable  under  3504(hl 
Wallis  McArthur,  i2G2)  3a2-9586 
Richard  ).  Schrimper. 
S:iJt:>::ca!  Clearance  Officer. 

im  D>n    ij^:u-9F'  "d  !  1-18-82;  8:*3  ami 

aiixiMG  cooe  mio-oi-m 


CIVIL  AERONAUTICS  BOARD 
[Docket  No.  408291 

Aeroamerica,  Inc.,  A.  Joel  Elsenberg; 
Enforcement  Proceeding; 
Postponement  of  Hearing 

Notice  is  hereby  given  that  a  hearing 
in  the  above-entitled  matter  scheduled 
to  be  held  on  November  17, 1982  (47  FR 


46730.  October  20. 1982).  is  hereby 
postponed  until  December  2. 1982.  at 
10:00  a.m.  (local  time),  in  Room  1027. 
1825  Connecticut  Avenue.  N.W.. 
Washington.  D.C..  before  the 
undersigned  administrative  law  judge. 

Dated  at  Washington,  D  C.  November  10. 
1982. 
John  M.  Vittone. 

Administrative  Law  fudge. 

|FR  Doc.  82-,114flO  Filed  n-16-rti  8. 45  dra| 
BILUNO  COOE  6320-01-M 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Certain  Steel  Pipes  and  Tubes  From 
Japan;  Amendment  to  preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Exclusion  From 
Preliminary  Determination 

AGENCY:  International  Trade 
Administration,  Commerce  Department 
ACTION:  Amendment  to  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Exclusion  from 
Preliminary  Determination. 

summary:  On  August  25, 1982.  we 
announced  our  preliminary 
determination  that  certain  steel  pipes 
and  tubes  from  Japan  are  being,  on  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  We  directed  the 
U.S.  Customs  Service  to  suspend  the 
liquidation  of  all  entries  of  this 
merchandise,  with  the  exception  of 
entries  of  this  merchandise  produced  by 
Kobe  Steel.  Ltd.  (Kobe),  and  that  the 
Customs  Service  require  a  cash  deposit 
or  the  posting  of  a  bond  in  an  amount 
equal  to  the  estimated  dumping  margin 
listed  for  each  manufacturer 
investigated,  except  Kobe. 

We  are  amending  our  preliminary 
determination  of  sales  at  less  than  fair 
value  to  exclude  merchandise  produced 
by  Sanyo  Special  Steel.  Ltd.  (Sanyo). 
The  directive  that  was  issued  September 
23, 1962,  to  suspend  liquidation  is 
hereby  terminated  with  respect  to 
Sanyo.  No  cash  deposit  or  bond  will  be 
required  at  the  time  of  each  entry,  or 
withdrawal  from  warehouse,  for 
consumption  in  the  United  States  of  this 
merchandise  produced  by  this 
manufacturer.  All  other  manufacturers, 
with  the  exception  of  Kobe  and  Sanyo, 
will  continue  to  be  subject  to  our 
original  notice.  Customs  officers  are 
being  instructed  to  refund  all  deposits  of 
estimated  duties  paid  by  importers  on 
enteries  of  certain  steel  pipes  and  tubes 
produced  by  Sanyo. 
EFFECTIVE  DATE:  November  17, 1982, 
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FOR  FURTHER  INFORMATION  CONTACT: 

Stuart  Keitz,  Office  of  Investigations, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington. 
D.C.  20230  (202)  377-1769. 

Amendment 

On  October  1,  1982,  we  found  clerical 
errors  in  our  fair  value  calculations  for 
Sanyo.  On  correction  of  the  figures,  we 
found  that  Sanyo's  weighted-average 
dumping  margin  was  reduced  from  0.62 
percent  to  0.47  percent,  which  is  de 
minimis.  We,  therefore,  are  excluding 
Sanyo  from  the  preliminary 
determination. 

Accordingly,  we  are  amendmg  our 
preliminary  determination  of  sales  at 
less  than  fair  value  by  directmg  the  U.S 
Customs  Service  to  remove  the 
suspension  of  liquidation  earlier 
imposed  on  imports  of  certam  steel 
pipes  and  tubes  manufactured  by  Sanyo. 
Customs  officers  are  being  instructed  to 
refund  all  deposits  of  estimated  duties 
paid  by  importers  of  entries  of  certain 
steel  pipes  and  tubes  produced  by 
Sanyo.  Our  preliminary  determmation 
is,  otherwise,  unchanged. 

This  determination  is  published  in 
accordance  with  §  353.39,  Commerce 
Regulation  (19  CFR  353.39). 
Gary  N.  Horlick, 

Of-puty  Assistant  Secretary  for  Import 

Admin:stration. 

.November  10, 1982. 

:\T<  Doc   fl2~.n42h  Klind  1  l-lB-82.  8:45  am| 
BILLING  CODE  3510-25-M 


Perchlorethylene  From  France; 
Preliminary  Results  of  Administrative 
Review  of  Antidumping  Finding 

AGENCY:  International  Trade 
Administration,  Commerce  Department 

ACTION:  Notice  of  preliminary  results  of 
administrative  review  of  antidumping 
finding. 


SUMMARY:  i  he  Department  of 

Commercr  hris  conducted  an 
admini.str.i'ive  review  of  the 
antidumping  finding  on  perchlorethylene 
from  France  The  review  covers  the  only 
known  exporter  of  this  merchandise  to 
the  United  States,  Chloe  Chimie.  and  the 
period  May  1.  1981  through  April  30, 
1982.  There  were  no  known  shipments  of 
this  merchandise  to  the  United  States 
during  the  period  and  there  are  no 
known  unliquidated  entries. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  require  cash  deposits  of 
estimated  antidumping  duties  equal  to 
the  margin  calculated  on  the  last  known 


shipments.  Interested  parties  are  invited 
to  comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  November  17,  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  N.  DuBois  or  Susan  Crawford. 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC.  20230 
telephone:  (202)  377-3601. 
SUPPI.EMENTARy  INFORMATION:  . 

Background 

On  November  9, 1981.  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (46  FR 

55296)  the  final  results  of  its  last 
administrative  review  of  the  antidum.ping 
finding  on  perchlorethylene  from  France 
144  FR  29045-6.  May  19.  1979)  and 
announced  its  intent  to  conduct  the  next 
administrative  review  by  the  end  of  Ma\ 
1983.  As  required  by  section  751  of  the 
Tariff  Act  of  1930  ("the  Tariff  Act"),  the 
Department  has  now  conducted  that 
ddminislrafive  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  perchlorethylene.  including 
technical  grade  and  purified  grade 
perchlorethylene.  Perchlorethylene  is  a 
clear  water-white  liquid  at  ordinary 
temperature  with  a  sweet  odor  and  is 
completely  capable  of  being  mixed  with 
most  organic  liquids.  It  is  a  chlorinated 
solvent  used  mainly  for  dry  cleaning  of 
clothing,  but  is  also  used  in  other 
applications  such  as  \  apor  degreasing  of 
metals.  Perchlorethylene  is  currently 
classifiable  under  item  429  3400  of  the 
Tariff  Schedules  of  t^.e  United  States 
Annotated  |TSUSA1, 

The  Department  knows  ot  only  one 
exporter  of  French  perchlorethylene  to 
the  United  States,  Chloe  Chimie. 

The  review  covers  the  period  May  1, 
1981  through  April  30.  1982.  There  were 
no  known  shipments  to  the  United 
States  during  the  period  and  there  are 
no  known  unliquidated  entries. 

Chloe  Chimie  has  requested  a 
revocation  of  the  finding  with  regard  to 
its  sales  of  perchlorethylene  to  the 
United  States.  The  firm  did  not  ship  to 
the  United  States  since  the  date  of  the 
finding.  May  19.  1979.  As  provided  for 
by  §  353.54(e)  of  the  Commercp 
Regulations,  Chloe  Chimie  has  .ijiieed  in 
writing  to  an  immiediate  suspension  if 
liquidation  and  reinstatement  ot  tiie 
finding  of  dumping  tf  circumstances 
develop  which  indicate  that 
perchlorethylene  produced  by  (^hloe 
Chimie  thereafter  imported  into  the 
United  States  is  being  sold  by  it  at  less 
than  fair  value. 

The  Department  is  not  considering  the 
request  for  revocation  at  this  time 


because  the  firm  has  not  demonstrated 
that  it  meets  the  Department's  mmimum 
requirements  for  a  revocation  In  order 
for  a  firm  to  qualify  for  revocation  the 
Department  requires  that,  at  a  minimum. 
.1  firm  demonstrate  that  it  had: 

(1)  Two  years  of  sales  at  not  less  than 
fair  value,  or 

(2)  Four  years  of  no  shipments  or 

(3)  A  three-\'ear  combination  of  at 
least  one  year  of  sales  at  not  less  than 
fair  value  and  two  years  of  no 
shipments. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  rpview,  we 
preliminarily  determine  that,  as 
provided  for  in  5  353.48(b)  of  the 
Commerce  Regulations,  a  cash  deposit 
of  estimated  antidumping  duties  of  47.8 
percent,  based  upon  the  margin 
calculated  on  the  last  known  shipments 
of  this  merchandise  from  Chloe  Chimie. 
shall  be  required  on  all  shipments  of 
French  perchlorethylene  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  The 
Department  will  publish  the  final  results 
of  the  administrative  review  including 
the  results  of  its  analysis  of  any  such 
comments  or  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 
Gary  N.  Hortick, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

.November  10, 1982. 

IKR  Doc  B2-.T.428  Filed  1 1 -16-82.  fc4S  am| 
BILLING  CODE  3510-2S-M 


Racing  Plates  (Aluminum  Horseshoes) 
From  Canada;  Final  Results  of 
Administrative  Review  of  Antidumping 
Finding 

AGENCY:  International  Trade 
Administration.  Commerce  Department. 

action:  .N'otice  of  final  results  of 
administrative  review  of  antidumping 
finding. 
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summary:  On  August  2. 1982,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
racing  plates  (aluminum  horseshoes) 
from  Canada.  The  review  covered  the 
three  known  exporters  of  this 
merchandise  to  the  United  States  and 
various  periods  through  January  31. 
1982. 

Interested  parties  were  given  an 
opportunity  to  submit  oral  or  written 
comments.  One  exporter  submitted 
written  comments.  As  a  result  of  our 
analysis  of  the  comments,  we  have 
made  no  changes  in  these  final  results 
from  those  contained  in  our  preliminary 
results  of  review. 

EFFECTIVE  DATE:  November  17, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Newkirk  or  Susan  Crawford. 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  D.C.  20230 
(202-377-3601). 
SUPPIEMENTARY  INFORMATION: 

Background 

On  February  27,  1974,  a  dumping 
finding  with  respect  to  racing  plates 
(aluminum  horseshoes)  from  Canada 
was  published  in  the  Federal  Register  as 
Treasury  Decision  74-77  (39  Fr  54388). 
On  August  2. 1982,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (47  FR 
33307-8)  the  preliminary  results  of  its 
administrative  review  of  the  finding.  The 
Department  has  now  completed  that 
review. 

Scope  of  the  Review  i 

Imports  covered  by  the  review  are 
shipments  of  racing  plates  (aluminum 
horseshoes)  that  are  used  on  race 
horses,  polo,  jumping,  hunting,  and  other 
performing  horses,  as  differentiated 
from  pleasure  and  work  horses,  are 
made  of  aluminum,  may  have  cleats  or 
caulks,  and  come  in  a  variety  of  sizes. 
Racing  plates  (aluminum  horseshoes) 
are  currently  classifiable  under  item 
652.4200  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA). 

The  review  covers  the  three  known 
exporters  of  racing  plates  from  Canada 
to  the  United  States  and  various  periods 
through  January  31, 1982. 

Analysis  of  Comments  Received 

Interested  parties  were  given  an 
opportunity  to  submit  oral  or  written 
comments  on  our  preliminary  results. 
We  received  written  comments  from  one 
reporter,  Niagara  Forge  Inc.  ("IMiagara"). 

(1)  Comment:  Niagara,  a  new 
exporter,  questioned  our  use  of  the  best 
information  available  to  establish  the 


rate  for  deposit  of  estimated 
antidumping  duties  for  non-responding 

firms. 

Department's  Position 

It  is  the  Departments  general  rule  for 
non-responding  firms,  for  which  no  prior 
information  is  available,  to  use  the 
highest  current  rate  for  responding  firms 
with  shipments,  if  higher  than  the  fair 
value  rate,  for  cash  deposit  purposes. 

(2)  Commment:  Niagara  requested  it 
be  excluded  from  the  antidurr.ping 
finding. 

Department's  Position 

The  Department  is  not  considering 
.Niagara  s  request  for  revocation 
because  it  does  not  meet  the 
Department's  minimum  requirements  for 
a  revocation.  In  order  for  a  firm  to 
qualify  for  re\ocaiion,  the  Department 
requires  at  a  minimum  that  a  firm 
demonstrate  that,  since  the  date  of  the 
finding,  it  has  had  two  years  of  sales  at 
not  less  than  fair  value,  four  years  of  no 
shipments,  or  3  \  ears  any  one  of  which 
had  shipmemnts  at  not  less  than  fair 
value.  Further,  as  provided  for  by 
§  353.54(e)  of  the  Commerce 
Regulations,  a  firm  must  agree  in  writing 
to  an  immediate  suspension  of 
liquidation  and  reinstatement  of  the 
finding  of  dum.pmg  if  circumstances 
develop  which  indicate  that  the 
merchandise  produced  by  that  firm  and 
thereafter  imported  into  the  United 
States  is  being  sold  by  it  at  less  than  fair 
value.  .N'iagara  did  not  furnish  such  an 
agreement. 

Final  Results  of  the  Review 

After  our  analysis  of  the  comments 
received,  the  final  results  of  our  review 
are  the  same  as  those  presented  in  our 
preliminary  results  of  review,  and  we 
determine  that  the  following  weighted- 
average  margines  exist. 


Exporter 

T«»  period          ^"^„ 

Canadton  Racing  Rata  Ca. 

Umftod 

Etjoino  Fofgmgs  Licniiad 

2/1/81-1/31/82 
2/1/80-1/31/81 
2/1/81-1/31/82 
2/ 1/81-1/31 '82 

'31  94 
480 
6  77 

8  77 

'  No  snipoiofits  during  tfie  period. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries  with  purchase  dates  during  the 
periods  involved.  Individual  differences 
between  United  States  price  and  foreign 
market  value  m.ay  vary  from  the 
percentages  stated  above.  The 
department  will  issue  assessment 
instructions  directly  to  the  Customs 
Service. 


Further,  as  provided  for  by  §  353.48(b) 
of  the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margins  shall  be 
required  on  all  shipments  of  Canadian 
racing  plates  (aluminum  horseshoes) 
from  these  firms  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice.  For  any  shipment  from  a  new 
exporter  not  covered  in  this  review, 
unrelated  to  any  covered  firm,  a  cash 
deposit  shall  be  required  at  the  highest 
rate  for  responding  firms  with  shipments 
during  the  most  recent  period  in  which 
shipments  occurred.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  rev  iew.  The 
Department  intends  to  conduct  the  next 
administrative  review  by  the  end  of 
February  1984.  The  Department 
encourages  interested  parties  to  review 
the  public  record  and  submit 
applications  for  proteciu  e  orders,  if 
desired,  as  early  as  possible  after  the 
Department's  receipt  of  the  information 
during  the  next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  of  1930  (19  U.S.C.  1675 
(a)(1))  and  §  353.53  of  the  Com.merce 
Regulations  (19  CFR  353.53). 
Gary  N.  Horlick, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

November  10,  1982. 

\VR  Doc  82-31429  Filed  n-l6-82:ft4S  amj 
BILUNG  CODE  3510-2S-M 


Subcommittee  on  Export 
Administration  of  the  President's 
Export  Council 

agency:  International  Trade 
Administration,  Commerce  Department. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1976), 
notice  is  hereby  given  that  a  meeting  of 
the  Subcommittee  on  Export 
Administration  of  the  President  s  Export 
Council  will  be  held  en  Friday, 
December  3. 1982. 

The  Subcommittee  on  Export 
Administration  was  initially  established 
on  June  1, 1976.  Executive  Order  12258 
of  December  31, 1980.  continued  the 
Subcommittee  until  December  31. 1982. 

The  Subcommittee  provides  advice  on 
matters  pertinent  to  those  portions  of 
the  Export  Administration  Act  of  1979 
which  deal  with  United  States  policies 
of  encouraging  trade  with  all  countries 
with  which  the  United  States  has 
diplomatic  or  trading  relations,  and  of 
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controlling  trade  for  national  security 
and  foreign  policy  reasons. 

TIME  AND  PLACE:  The  meeting  will  take 
place  at  9:00  a.m.,  December  3, 1982,  at 
the  Main  Commerce  Building,  Room 
6802, 14th  Street  and  Constitution 
Avenue.  N.W.,  Washington.  D.C.  The 
P'jblic  session  will  be  from  9:00  a.m.  to 
11  30  am. 
ACENDA: 

Op^n  'Session.  The  agenda  for  the 
public  session  is  as  follows: 

09:30-09:15  Opening  Remarks: 

Chairman  David  Scott 
0915-09:45  Report  on  COCOM 

Reexports;  Tom  Christiansen 
09:45-10:00  Report  or.  OEA  Aato^^ation; 

Ed  Law 
10:00  a.m.  Break 
10:15-10  50  Foreign  Expurt  Controls;  Ed 

Law 
30:50-11:00  Export  Admmistra (ion 

Ac? — Interim  Report:  John  Copeland 
11:00-11:30  Export  Enforcement 

Activities  of  Customs  and  Commerce; 

Representatives  of  Custonis  and  OEE. 

Executive  Session.  From  1:15  p.m.  to 
3:00  p.m..  the  Subcommittee  will  meet  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356  (formerly  E.0. 12065). 
dealing  with  various  interim  reports  and 
study  proposals. 

SUPPLEMENTARY  INFORMATION:  The 
!\s>:stant  Secretary  cf  Cor^.merce  for 
Ac'Turisti'at.on,  with  the  concurrence  of 
(he  delegate  of  the  General  Counsel. 
foL-iTai-y  de'ermined  on  January  8,  1982. 
!C..:i_ant  tc  section  lo\d]  uftbe  Federal 
-Ad',  scry  Co.Tim:';ee  Act.  as  air.ended 
by  section  Sfc)  of  the  Government  in  the 
Sunshine  Act.  PL.b.  L.  94-409,  that  the 
matters  to  be  discussed  in  Executive 
Session  should  be  exempt  from  the 
provisions  of  :ne  Federal  Advisory 
Ccmmittee  Act  relating  to  open  meetings 
and  public  participation  therein, 
because  the  Executi'.e  Session  »m11  be 
concerned  with  matters  listed  m  5  U.S.C. 
"C2bfc)(l}  and  properly  classified  under 
Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  the  Subcommittee's  meetings  or 
pcT'icns  thereof  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628.  U.S.  Department  of 
Commerce,  telephone.  (202)  Z7l-M\7. 

For  further  information  contact:  Ms. 
Debbie  Kappler.  Office  of  the  Assistant 
Secretary  for  Trade  Administration, 
International  Trade  Administration,  U.S 
Department  of  Commerce,  Washington 
DC.  20230  (202/377-1455)  or  Ms. 
Elizabeth  Maatsch,  President's  Export 
Council,  Room  3213  (202/377-1125J. 


Dated:  November  10, 1982. 
Lawrence  |.  Brady, 

Assistant  Secretary  for  Trade  Administration. 

im  82-3!«-  F:ied  tl-ld-az,  H-iS  ami 
SILLING  CODE  3SIO-2S-«l 

National  Oceanjc  and  Atnosobenc 
Administratioo 

North  Pacific  Fisfiery  Management 
Council,  Its  Scientific  and  Statistical 
Committee  and  Its  Advisory  Panel; 
Public  Meetings        ^ 

agency:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 
summary:  The  North  Pacific  Fishery 
Manage.aient  Council,  established  by 
section  302  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Pub.  L  94-265).  has  established  a 
Scientific  and  Statistical  Committee 
(SSC)  and  Advisory  Panel  (AP)  to  assist 
the  Council  in  carrying  out  its 
responsibilities  under  the  Act.  The 
Council,  its  SSC  and  AP  will  hold 
separate  public  meetings. 
DATES:  The  Council  meeting  will 
convene  on  Tuesday,  December  7. 1982. 
at  approximately  9  a.m.,  in  the  Alaska 
Room  of  the  Westward  Hilton  Hotel. 
Anchorage,  Alaska,  and  will  adjourn  on 
Thursday,  December  9.  at  approximately 
5  p.m.  The  SSC  meeting  will  convene  on 
Monday,  December  6, 1982.  at 
approximately  9  a.m..  in  the  Bureau  of 
Land  Management  Conference  Room 
284.  605  West  Fourth  Avenue  (the  old 
Federal  Court  Building),  Anchorage. 
Alaska,  and  may  continue  on  Tuesday, 
December  7.  The  AP  meeting  will  also 
convene  on  Monday.  December  6, 1982, 
at  approximately  9  a.m..  and  will 
adjourn  at  approximately  5  p.m.,  in  the 
Kenai  Room  at  the  Westward  Hilton 
Hotel. 

Proposed  Agendas:  Council — The 
Council  will  meet  with  the  Alaska  Board 
of  Fisheries  on  Tuesday,  December  7,  to 
discuss  and  hear  public  testimony  on 
the  western  Alaska  herring  and  Gulf  of 
Alaska  and  Bering  Sea/Aleutians 
groundfish  fisheries.  The  Council  and 
Alaska  Board  of  Fisheries  will  also  hear 
staff  reports  on  the  1982  Bering  Sea 
herring  fishery,  preliminary  results  of 
the  Aleutian  Islands  area  herring  stock 
fishery,  preliminary  results  of  the 
Aleutian  Islands  area  herring  stock 
separation  study,  and  the  content  and 
status  of  the  revised  draft  Bering- 
Chuckchi  Sea  Herring  Fishery 
Management  Plan  (FMP):  conduct  a 
public  hi-aring  on  Board  herring 
proposals  cf  mutual  concern  and  discuss 
the  general  approach  to  Bering  Sea 
herring  management.  The  joint  body  will 
also  hear  reports  on  the  status  of  the 


Alaskan  groundfish  fishery,  recent 
changes  to  and  current  status  of  the  Gulf 
of  Alaska  Groundfish  and  Bering  Sea/ 
Aleutian  Islands  Groundfish  FMP's  and 
fisheries  pr.jer'ior.s  lor  1983  The 
Council  and  B".^'d  u  .:!  hear  public 
comments  on  B  i    r  :  e'oundfish 
proposals  of  mutual  concern  and  also 
discuss  general  groundfish  management 
There  may  be  preliminary  discussions 
on  Southeast  Alaska  salmon 
management  in  preparation  for  the  main 
salmon  discussion  between  the  Board 
and  the  Council  in  Juneau  in  January 
1983.  The  joint  meeting  is  expected  to  be 
only  one  day,  but  the  meetings  may  be 
lengthened  or  shortened  depending  upon 
the  progress  on  the  agenda  items. 

The  Council  will  also  hear  reports  on 
domestic  and  foreign  fisheries, 
enforcement  and  sur\'eillance. 
disposition  of  violations  by  foreign 
vessels  fishings  off  Alaska,  the  crab 
obser\'er  program,  year-end  reports  on 
joint  venture  operations  and 
consideration  of  permit  applications  of 
foreign  nations  to  fish  and/or  participate 
in  joint  ventures  off  Alaska.  The  Council 
plans  to  discuss  the  fisheries  provisions 
of  the  Law  of  Sea  Treaty,  the  proposed 
halibut  moratorium  and  limited  entry 
study  and  a  joint  venture  logbook 
program  for  1983. 

The  Council  will  also  review  the 
question  of  banning  the  use  of  pot  gear 
for  sablefish  in  the  Gulf  of  Alaska  from 
Cape  .Addington  to  140°  W  longitude, 
may  approve  the  revised  Bering- 
Chuckchi  Sea  Herring  FMP  for 
resubmission  to  the  Secretary  of 
Commerce  and  consider  final  adoption 
of  a  Pacific  Fishery  Management 
Council/North  Pacific  Fishery 
Management  Council  coastwide  natural 
Chinook  policy.  A  report  will  also  be 
presented  on  the  status  of  natural 
Chinook  stocks  and  general  management 
alternatives  for  1983.  A  report  on  the 
status  of  U.S./Canada  salmon 
negotiations  may  also  be  available. 

A  schedule  will  also  be  proposed  for 
frameworking  the  Tanner  Crab  FMP. 
and  the  Council  will  review  an  example 
resource  assessment  document  for  the 
Bering  Sea/Aleutian  Islands  groundfish 
fishery  and  also  consider  domestic 
annual  harvest  recommendations  for 
1983.  Advisory  Panel  appointments  and 
Scientific  and  Statistical  Committee 
membership  will  also  be  confirmed,  as 
well  as  proposed  consideration  of 
various  contracts. 

SSC  AND  AP.  Agendas  will  be  similar 
to  that  of  the  Council.  However,  a 
detailed  agenda  of  Council.  SSC  and  AP 
activities  will  be  sent  to  the  public 
around  .November  22.  1982. 
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Further  Information:  North  Pacific 
Fishery  Management  Council,  P.O.  Box 
3136DT,  Anchorage,  Alaska  99510, 
Telephone:  (907)  274-4563. 

Dated:  November  10, 1982. 

lack  L  Falls, 

Chief,  Administrative  Support  Staff.  National 
Marine  Fisheries  Service. 

|FK  Ooc  82-^439  Filed  11-16-82;  &'45  am| 
BUJJNOCOOE  3510-22-M 


National  Technical  Information  Service 

GoveriMnent-Owned  Inventions; 
AvaUability  for  Licensing 

The  inventions  listed  below  are 
owned  by  agencies  of  the  US 
Government  and  are  available  for 
hcensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commerciahzation  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Technical  and  licensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to:  Office  of  Government 
Inventions  and  Patents,  U.S.  Department 
of  Commerce,  P.O.  Box  1423.  Springfield. 
Virginia  22151. 

Please  cite  the  number  and  title  of 
inventions  of  interest 
Douglas  |.  Campion, 

Program  Coordinator.  Office  of  Government 
Inventions  and  Patents.  National  Technical 
Information  Servirp.  iJ '>  Department  of 
Commerce 

SN  6-398,001— Propagation  of 
Hemorrhagic  Enteritis  Virus  in  a 
Turkey  Cell  Line,  Department  of 
Agriculture 

SN  6-367,6.38— A  Novel  Synthesis  of 
Aryl  Esters  and  Aryl  Thioestcrs  of 
Indo!e-.3-Acetic  and  lndole-3-Butync 
Acids  and  Their  Use  as  .^uxin  Growth 
Regulators.  Department  of  Agriculture 

SN  0-36'  639— Synthesis  of  N-Pheny! 
and  N-Substitu'ed  Phenyl  lndolyl-3- 
Acetamide  and  Indo!yl-3-Butyramide 
and  Related  Esters  and  Thioesters 
and  Their  Use  a^  Auxin  Growth 
Regulators.  Department  of  Agriculture 

SN  6-391.064— Erythro-9.  10- 
Dihydroxyoctadecan-l-ol  .Ar-etate  A 
Boll  Weevil  Anti  Feedant,  Department 
of  Agriculture 

SN  6-328,996— Control  of  Parasitic 
Ticks,  Department  of  Agriculture 

SN  6-326.995— Control  of  Parasitic 
Ticks.  Department  of  Agriculture 

SN  6-345,455— Extending  Plate  Earth 
Anchor  and  Method.  Department  of 
Agriculture 


SN  6-322,332— Rod  Press  Fruit 
Harverster,  Department  of  Agriculture 

SN  6-347,129 — Recirculating  Wiper  for 
Agricultural  Chemicals  Department  of 
Agriculture 

SN  6-337,045— Radiation-Resistant 
Fluoroaromatic  Ethers,  Department  of 
Agriculture 

SN  6-337.044— Segmented  Fiber 
Sampler,  Department  of  Agriculture 

SN  6-332.906 — Process  and  Apparatus 
for  Encapsulating  Additives  in 
Resealed  Erythrocytes  for 
Disseminating  Chemicals  Via  the 
Circulatory  System.  Department  of 
Agriculture 

SN  6-332,905 — Process  and  Apparatus 
for  Encapsulating  Additives  in 
Resealed  Erythrocytes  for 
Disseminating  Chemicals  Via  the 
Circulatory  System.  Department  of 
Agriculture 

SN  6-364.517— Expression  of  Retroviral 
myc  Genes  in  Human  Neoplastic 
Cells,  Department  of  Health  &  Human 
Services 

SN  6-304,571— A  Simian  Virus 
Recombinant  that  Directs  the 
Synthesis  of  Hepatitis  B  Surface 
Antigen,  Department  of  Health  & 
Human  Services 

SN  6-^14,904— Blood  Pressure  Cuff 
Calibration  System.  Department  of 
Health  &  Human  Services 

SN  6-123.20,3— Repair  of  Tissue  in 
Animals,  Department  of  Health  S 
Human  Services 

SN  6-100.843  (4.308,14,t)— Relatively 
Thick  Polvcarbonate  Membranes  for 
use  in  Hemodialysis.  Department  of 
Health  &  Human  Services 

SN  6-208,029  (4.349.5J8)— Nuclease- 
Res'stant  Hydrophilic  Complex  of 
Poly  riboinosinic-Polynbocy  tidy  lie 
Acid,  Department  of  Health  S  Human 
Services 

S.N  6-831  279  (4.350.'^ft4)— Method  of 
Position  Fixing  Active  Sources 
Utilizing  Differential  Doppler 
National  Securitv  Agency 

SN  6-274.087  (4.3,S1. 130)— {Recessive 
Tall-A  Fourth  Genetic  Element  to 
Facilitate  Hybrid  Cereal  Production, 
Department  of  AgrirulUire 

SN  6-294.095  (4.351,857)— New  Surface 
in  Cellulosic  Fibers  by  Use  of 
Radiofreqtiency  Plasma  of  Ammonia, 
Department  of  Agriculture 

SN  6-314.323  (4  352I827)— Altered 
Brining  F*roperties  of  Produce  by  a 
Method  of  Pre-Brining  Exposure  of  the 
Fresh  Produce  to  Oxygen  or  Carbon 
Dioxide,  Department  of  Agriculture 

SN  6-276.768  (4,352,930)— Bromine- 
Containing  2.  4-Diam;notriazines 
Department  of  Agriculture 

SN  6-790.988  (4,353,375>— Activity 
Monitor  for  Ambulatory  Subjects. 


Department  of  Health  &  Human 

Services 

SN  6-302,007  (4.353.707)— Textile 
Finishing  Agents  from  Reaction 
Products  of  Carbamates  and 
Glutaraldehyde.  Department  of 
Agriculture 

SN  6-254,318  (4,354,352)— Catalytic 
Coating  to  Directly  Generate  Heal 
Upon  the  Surface  of  a  Heat  Dome, 
Department  of  the  Interior 

SN  6-153.074  (4,354,821)— Multiple  Stage 
Catalytic  Combustion  F*rocess  and 
System,  Department  of  the 
Enviromental  Protection  Agency 

SN  6-187,382  (4,355,051)— Direct 
Extraction  Process  for  the  Production 
of  a  White  Defatted  Food-Grade 
Peanut  Flour,  Department  of 
Agriculture 

SN  6-115,538  (4,355.727)— Intermediate 
Support  for  a  Skyline  Logging  System, 
Department  of  Agriculture 

SN  6-199,781  (4,356,117)— Chemical 
Modifications  of  Proteins  Which 
Induce  New  Receptor  Specificities 
and  Therefore  Elicit  New  Effects  in 
Cells,  Department  of  Health  &  Human 
Services 

SN  6-040,921  (4.356,164)— Detection  of 
Non-A,  Non-B  Hepatitis  Associated 
Antigen,  Department  of  Health  & 
Human  Services 

SN  6-245.463  (4,356,180)— Insect 

Repellents,  Department  of  Agriculture 

SN  6-098,460  (4.353,926)— Soda 

Crackers,  Department  of  Agriculture 

IFR  One   82-31477  Filed  11-16-82  HAf,  um| 
BILLING  CODE  3S10-04-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcing  Import  Levels  for  Certain 
Cotton  Textile  Products  Under  a  New 
Bilateral  Agreement  Witti  Indonesia 

November  15.  1982. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
action:  Establishing  import  restraint 
levels  for  men's  and  boys  woven  cotton 
shirts  in  Category  340  and  cotton 
trousers  in  Category  347/348,  produt.ed 
or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month 
period  which  began  on  July  1,  1982 
under  a  new  bilateral  agreement. 

(A  detaiI*description  of  the  textile  categories 
in  terms  of  T.S, U.S.A.  numbers  was  published 
in  the  Federal  Register  on  February  28.  1980 
145  FR  13172),  as  amended  on  April  23,  1980 
(45  FR  27463).  August  12.  1980  (45  F.R.  53506), 
December  24,  1980  (45  FR  85142),  May  5,  1981 
(46  FR  25121),  October  5.  1981  (46  FR  48963). 
Oitober  27,  1981  (46  FR  52409),  February  9. 
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1982  (47  FR  5926).  and  May  13,  I9tt2  (47  FR 
20654)) 

SUMMARY:  On  November  9.  1982,  the 
Governments  of  the  United  States  and 
the  Republic  of  Indonesia  signed  a  new 
Bilateral  Textile  Agreement  which 
established  specific  ceilings  for 
Categories  340  and  347/348  during  the 
•igreement  year  which  began  on  July  1. 
1982.  In  the  letter  following  this  notice 
the  Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs,  in 
accordance  with  the  terms  of  the  new 
agreement,  to  prohibit  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for 
consumption  of  cotton  textile  products 
in  Categories  340  and  347/348,  produced 
or  manufactured  in  Indonesia  and 
evported  during  the  twelve-month 
period  which  began  on  July  1. 1982  and 
extends  through  June  30, 1983.  in  excess 
of  321.000  dozen  and  541.606  dozen, 
respectively.  This  letter  and  the  actions 
taken  pursuant  to  it  are  not  designed  to 
implement  all  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  im.plemen^ation  of 
certain  cf  its  provisions. 

O.I  September  i,  1982,  the  Chairman 
of  the  Conjjnittee  for  the  Implementation 
r.f  Textile  Agreements  issued  a  directive 
lo  the  Com.niissioner  of  Customs 
(p^jbiished  at  47  FR  39226,  September  7, 
I982J  under  the  terms  of  .Article  3  and 
Annsx  B  of  the  Arrangement  Regarding 
International  Trade  in  Textiles,  limiiing 
t.niports  of  cotton  textile  products  in 
Categories  340  and  347/^8  produced  or 
menufactured  in  Indonesia  and  imported 
into  the  Un-ted  States  during  the  twelve- 
ixonth  period  which  began  on  May  28. 
1982  and  extends  through  May  27,  1983 
a  levc's  of  235.256  dozen  and  537.661 
dozen,  respectively.  The  letter  published 
below  cancels  and  supersedes  the 
directive  of  September  1, 1982. 
EFFECTIVE  DATE;  November  18,  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Claire  McDermott,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Ccmmerce. 

Washington,  D,C-  20230  (202/377-4212). 

Waller  C.  hen^hsjn, 

Chcirtvun,  Committee  for  the  Implementation 

of  Te\  tile  Agreements. 

November  15. 1982. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Citniniissicner  of  Customs.  Deportment  of  thf 
Treasury.  Washington.  DC.  J0229. 

Dear  Mr.  Commissioner:  This  directive 
cancels  and  supersedes,  effective  on 
November  18. 1982  the  directive  issued  fo  you 
on  September  1. 1982  by  the  Chairman  of  the 
Committee  for  the  Implementation  of  Textile 


Akjreenieris  which  d- v.'ed  yirj  to  prohibit 
entry  of  cotton  lexriie  p- )ducfs  in  Caiegones 
'^^  end  .t47/r>4H.  produced  or  manufjicturcd  in 
indonesia  dnd  impurted  during  the  ^we!ve- 
Tionth  pen-jd  which  begdo  an  Msy  28.  l^fL!. 

L'nder  tliR  tprrr.s  of  the  .\rTangenient 
Regdrding  liuemationa!  Trade  in  Textiles 
done  at  Geneva  on  Deuember  20, 1973.  as 
extended  on  December  15. 1977  and 
December  22.  1981.  pursuant  to  the  Bilateral 
Textile  Ag-eement  of  November  9. 1982. 
between  the  Governments  of  the  United 
States  ard  the  Republic  of  Indonesia:  and  in 
accordance  with  the  provisions  of  Executive 
Ofuf  r  ttUDl  ot  Marcti  3,  1972.  as  amended  by 
E\ec^;  .e  Order  11351  of  January  6, 1977,  you 
^ru  directed  to  prohibit,  effective  on 
^o\  etrber  13. 1982.  and  for  the  twelve-month 
period  bf  ginning  on  July  1, 1982  and 
extending  through  June  30, 1983,  entry  into 
fhe  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  textile  products  in  Categories  340 
and  347/348  in  excess  of  the  following  levels 
of  restraint: 


Caiajory 

12-Monlh 
level  ot 

restrainl 
dozens 

340 

321,000 

347/348 .._ .  „. 

541  606 

'  T>>e  levels  o(  restraint  have  not  t»9n  adjusted  to  refleci 
any  impoits  after  June  30.  1962 

Textile  products  in  Categories  340  and  347/ 
(46  produced  or  manufactured  in  Indonesia 
thdt  have  beer  exported  to  the  United  States 
before  July  1, 1982  shall  not  be  subject  to  this 
directive. 

Textile  products  in  Categories  340  and  347/ 
346  which  have  been  released  £rom  the 
custody  of  the  U.S.  Customs  Service  under 
the  provisions  of  19  U.S.C.  1448(b)  or 
1484{a)(lj{A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
viirective. 

The  lev  els  of  restraint  set  forth  above  are 
subject  to  adjustment  in  the  future  according 
to  the  provisions  of  the  bilateral  agreement  of 
November  9. 1982  between  the  Governments 
of  the  United  States  and  the  Republic  of 
Indonesia,  which  provide,  in  part,  that  (2) 
specific  levels  of  restraint  may  be  increased 
for  carryover  and  carryforward  up  to  11 
percent  of  the  applicable  category  limit;  and 
[3]  administrative  arrangements  or 
ydjustments  may  be  made  to  resolve 
problems  arising  under  the  bilateral 
agreement.  Any  appropriate  adjustments 
under  the  bilateral  agreement,  referred  to 
above,  will  be  made  to  you  by  letter. 

A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A.  numbers 
was  published  in  the  Federal  Register  on 
February  28. 1980  (45  FR  13172),  as  amended 
iin  April  23,  1980  (45  FR  2746.3),  August  12. 
1980  (45  FR  53506).  DfcL:€frber  24.  ly80  [45  FR 
ft514:).  May  5,  1981  [46  FR  25121),  October  5, 
19H1  146  FR  48963).  October  27.  1981  (46  FR 
5241W1,  February  9.  1982  (4,-  FR  5926),  and 
May  13.  1982  (47  FR  20654]. 

In  carr>  ing  out  the  above  directions,  the 
Commissioner  of  Customs  should  conslrut- 
entry  into  the  L'ni'ed  States  for  consumptmn 
to  include  entry  for  consumption  into  the 


Commonwealth  of  Puerto  Rico. 

The  actions  taken  w.H  respect  to  the 
Gov  emment  of  the  Republic  of  Indonesia  and 
with  respect  to  imports  of  cotton  textile 
products  from  Indonesia  have  been 
determined  by  the  Committee  for  the 
Implementation  of  Textile  Agreements  to 
involve  foreign  affairs  functions  of  the  United 
States.  Therefore,  these  directions  to  the 
Commissioner  of  Customs,  which  are 
necessary  for  the  implementation  of  such 
actions,  fall  within  the  foreigr^affairs 
exception  to  the  rule-making  provisions  of  5 
t!  S  C.  553.  This  letter  will  be  published  m  the 
Federal  Register. 
Sincerely. 
Walter  C.  Lenahan. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  82-31581  Piled  n-1S-6£;  »:*!>  ami 
SiajHG  CODE  3S10-»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  ATny 

'* 
Pnvacy  Act  of  1974;  Ameoaments  to 
Systems  of  Records 

*GENCv:  Departmer.t  of  the  Army,  DoD. 

ACTION:  Deletion  of  and  amendments  to 
notices  for  systems  of  records. 

summary:  The  Department  of  the  Anny 
proposes  to  delete  one  and  amend  one 
system  notice  for  systems  of  records 
subject  to  the  Privacy  Act  of  1974. 
Following  identification  of  changes,  the 
amended  notice  is  set  forth  in  its 
entirety  below^. 

DATE:  Actions  shall  be  effective 
December  17. 1982  uidess  public 
comments  are  received  which  residt  in  a 
contrarv'  determination. 

ADDRESS;  Comments  may  be  submitted 
to  Headquarters,  Department  of  the 
Army,  ATTN:  DAAG-AMR-S,  Room 
1146.  Hoffman  Building  1.  2461 
Eisenhower  Avenue.  Alexandria.  VA 
22331. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Dorctl^y  k„:-,.i;u.:..  u::.Ci;  of  The 
Adjutant  General.  Department  of  the 
Army  at  the  above  address;  telephone: 
703/325-6163. 

SURPUEMENTARV  INFORMATION:  The 

Departnienl  of  the  Army  inventor}' of 
system  notices  for  s\stems  of  records 
subject  to  the  Privacy  Act  of  1974,  Title 
5,  United  States  Code  Section  55Ca  (Pub. 
L.  93-579:  88  Stat.  1896  et  seq.)  appeared 
in  the  Federal  Register  at 

FR  Doc  62-6-4  (47  FR  2544).  irinud--)  18,  1982 
F'R  Doc  H2-5277  (47  FR  HdlO).  March  1,  1962 
VR  Doc.  62-11002  (47  FR  17324),  April  22,  1962 
F'R  Doc.  82-12993  (47  FR  20654).  M«\  13.  1982 
FR  Doc  82-16040  (47  F'R  25780)  lune  15  1982 
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FR  Doc  82-20788  (47  FR  33314).  August  2, 

1982 
FR  Doc.  82-23089  (47  FR  36880),  August  24. 

1982 
FR  Doc.  82-27594  (47  FR  44379),  October  7. 

1982 

An  altered  system  report  for  the 
amended  system  was  submitted  in 
accordance  with  5  U.S.C.  552a(o]  on 
October  12. 1982. 
M.  S.  Healy. 

OSD  Federal  Register  Liaison  Officer. 
Departmen  tofDe  fe  ns  e 
November  12.  1982 

Deletion 

Al012.iXkP\\IO 

System  -ur  '^ 

USAWC  Indivtdudl  Student 
Counseling  Records  (44  FR  73963), 
December  17,  1979. 

Reason:  ' 

Records  formerly  subject  to  the 
Privacy  Act  are  no  longer  maintained; 
previous  records  have  been  destroyed. 

Amendment 

A0917.10aDA^\G  \ 

System  Identification: 

Delete  suffix  and  "DAAC";  substitute: 
■DASG". 

System  Name:  I 

Delete  "Child  Protection";  substitute; 
"Family  Advocacy". 

Categories  of  individuals  covered  by  the 
system: 

Substitute  "family"  for  "children" 

Categories  of  records  in  the  system: 

Delete  entry;  add  the  following: 
"Medical  records  of  suspected  or 
established  cases  of  child  abuse  or 
neglect  cases  of  spouse  abuse, 
investigative  reports,  correspondence, 
family  advocacy  case  management  team 
reports,  follow-up  and  evaluative 
reports,  and  other  supportive  data 
relevant  to  individual  family  advocacy 
case  management  files." 

Authority: 

Delete  entry;  substitute  therefor  "Pub. 
L  93-247.  Child  Abuse  Prevention  and 
Treatment  Act;  DOD  Directive  6400.1. 
Family  Advocacy  Program." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entire  present  entry  and 
substitute  the  following:  "Information  is 
used  by  the  Department  of  the  Army: 

"(1)  To  provide  child  abuse  and 
neglect  treatment  services  and 
treatment  services  for  abused  and 


abusive  spouses.  Services  include 
mental  health,  education,  counseling, 
health  care,  child  protection,  legal  and 
referral,  for  members  and  former 
members  of  the  uniformed  services. 
civilians,  and  dependents  receiving 
medical  care  under  Army  auspices; 

"(2)  To  determine  qualifications  and 
suitability  of  Army  personnel  for  duty 
assignments  and  fitness  of  continued 
military  service; 

"(3)  To  perform  research  studies  and 
compile  statistical  data  concerning 
uniformed  services  personnel,  civilians 
and  dependents  receiving  medical  care 
under  Army  auspices; 

"Information  may  be  disclosed  to; 

"(1)  Officials  and  employees  of  other 
components  of  the  Department  of 
Defense  and  other  departments  and 
agencies  of  the  Executive  Branch  of 
government  in  performance  of  their 
official  duties  relating  to  coordination  of 
family  advocacy  programs,  medical  care 
and  research  concerning  child  abuse 
and  neglect,  and  spouse  abuse; 

"(2)  The  Attorney  General  of  the 
.United  States  or  his  authorized 
representatives  in  connection  with 
litigation  or  other  matters  under  the 
direct  jurisdiction  of  the  Department  of 
Justice  or  carried  out  as  the  legal 
representative  of  the  E.xecutive  Branch 
agencies; 

"(3)  Federal,  state,  or  local 
governmental  agencies  when  it  is 
deemed  appropriate  to  use  civilian 
resources  in  counseling  and  treating 
individuals  or  families  involved  in  child 
abuse  or  neglect,  or  spouse  abuse,  or 
when  appropriate  or  necessary  to  refer  a 
case  to  civilian  authorities  for  civil  or 
criminal  law  enforcement; 

(4)  National  Academy  of  Sciences, 
private  organizations  and  individuals  for 
health  research  in  the  interest  of  the 
Federal  government  and  the  public,  and 
authorized  surveying  bodies  for 
professional  certification  and 
accreditation  such  as  Joint  Commission 
for  the  Accreditation  of  Hospitals." 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Retrievability: 

Delete  entry;  substitute  therefor:  "By 
name  of  the  suspected  abused  child  or 
the  abused  or  abusive  spouse  and  the 
name  and/or  Social  Security  Number 
(SSN)  of  the  military  member. 
(Information  is  never  indexed  by  the 
name  or  SSN  of  any  other  person  not  an 
Army  employee  or  member.) 

Retention  and  disposal: 

Change  "22"  to  "23". 


System  nianagerfsj  and  address: 

After  "Department  of  the  Army", 
delete  remainder  and  add:  "The 
Pentagon,  Washington,  DC  20310." 

Notification  procedure: 

Delete  entry  and  add  the  following: 
"Individuals  desiring  to  know  whether 
this  system  of  records  contains 
information  about  them  should  contact 
either  the  commander  of  the  medical 
center  or  hospital  where  treatment  was 
received,  or  the  Central  Registry  at  the 
Patient  Administration  System  and 
Biostatistics  Activity,  Ft.  Sam  Houston. 
TX  78234." 

Record  access  procedures: 

Delete  entries;  substitute  the 
following:  "Individuals  seeking  access  to 
records  pertaining  to  them  should 
submit  a  written  request  as  indicated  in 
"Notification  procedure"  above. 
Individual  should  provide  his/her  full 
name.  Social  Security  Number,  current 
address,  date  and  location  details  that 
will  assist  in  locating  the  record,  and 
signature." 

AO917.10DASG 

SYSTEM  NAME: 

Family  Advocacy  Case  Management 

Files. 

SYSTEM  location: 

Primary:  Commander,  Patient 
Administration  System  and  Biostatistics 
Activity,  ATTN:  HSHI.  OPS  (AFAP),  Ft 
Sam  Houston.  TX  78234. 

Secondary:  Office  of  The  Surgeon 
General.  Headquarters.  Department  of 
the  Army,  ATTN:  DASG-PSC-G,  The 
Pentagon,  Washington.  DC  20310;  US 
Army  medical  treatment  facility  and/or 
family  advocacy  case  management  team 
office  on  post.  camp,  or  station  where 
file  was  initiated  or,  in  some  cases. 
subsequently  transferred  upon 
reassignment  of  military  member. 
Addresses  are  contained  in  the 
appendix  to  the  Army  inventory  of 
system  notices  at  44  FR  74011,  December 
17.  1979. 

CATEOOfllES  OF  INDIVIOUALS  COVERED  BY  THE 

SYSTEM: 

All  family  members  entitled  to  care  at 
Army  medical  and  dental  facilities 
whose  abuse  or  neglect  is  brought  to  the 
attention  of  appropriate  authorities  and 
all  persons  suspected  of  abusing  or 
neglecting  such  family  members. 

CATEGORIES  OT  RECORDS  IN  THE  SYSTEM: 

Medical  records  of  suspected  or 
established  cases  of  child  abuse  or 
neglect  and  cases  of  spouse  abuse, 
extracts  of  law  enforcement 


AUTHORrrV  Fl 
SYSTEM: 

Child  Abi 
Treatment  i 
and  Treatm 
Reform  Act 
use.  301  a 

ROUTINE  USE! 
THE  SYSTEM, 
USERS  AND  T1 

Informati 
of  the  Army 

(1)  To  pre 
treatment  si 
services  for 
spouses.  Se 
education,  ( 
protection,  1 
members  ar 
uniformed  s 
dependents 
under  Armj 

(2)  To  det 
suitability  c 
assignmenti 
military  ser 

(3)  To  per 
compile  sta 
uniformed  s 
and  depend 
under  Armj 

Informati 

(1)  Officii 
component! 
Defense  am 
agencies  of 
government 
official  duti 
family  advc 
and  researc 
and  neglect 

(2)  The  A 
United  Stat 
representat 
litigation  or 
direct  jurisc 
justice  or  ci 
representat 
agencies; 

(3) Feden 
governmeni 
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resources  ii 
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when  apprc 
case  to  civi 
criminal  la* 

(4)  Natioi 
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.!MI 


Federal  Register  /  Vol.  47,  No.  222  /  Wednesday,  November  17,  1982  /  Notices 


51785 


xess  to 

ited  in 

full          ^ 

irrenf 

1  that 

and 

investigative  reports,  correspondence, 
family  advocacy  case  management  team 
reports,  follow-up  and  evaluative 
reports,  and  other  supportive  data 
relevant  to  individual  family  advocacy 
case  man^ement  files. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE 
SVSTEM: 

Child  Abuse  Prevention  and 
Treatment  and  Child  Abuse  Prevention 
and  Treatment  and  Adoption  Program 
Reform  Acts.  42  U.S.C.  5101,  et  seq;  5 
U.S  C.  301  and  10  U.S.C,  3012, 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  is  used  by  the  Department 
of  the  Army: 

(1)  To  provide  child  abuse  and  neglect 
treatment  services  and  treatment 
services  for  abused  and  abusive 
spouses.  Services  include  mental  health, 
education,  counseling,  health  care,  child 
protection,  legal  and  referral,  for 
members  and  former  members  of  the 
uniformed  services,  civilians,  and 
dependents,  receiving  medical  care 
under  Army  auspices; 

(2)  To  determine  qualifications  and 
suitability  of  Army  personnel  for  duty 
assignments  and  fitness  of  continued 
miitary  service; 

(3)  To  perform,  research  studies  and 
com.pile  statistical  data  concerning 
uniformed  services  personnel,  civilians 
and  dependents  receiving  medical  cere 
under  Army  auspices. 

Information  may  be  disclosed  to; 

(1)  Officials  and  employees  of  other 
components  of  the  Department  of 
Defense  and  other  departments  aad 
agencies  of  the  Executive  Branch  of 
government  in  performance  of  their 
official  duties  relating  to  coordination  of 
family  advocacy  programs,  medical  care 
and  research  concerning  child  abuse 
and  neglect,  and  spouse  abuse: 

(2)  The  Attorney  General  of  the 
United  States  or  his  ailthorized 
representatives  in  connection  with 
litigation  or  other  matters  under  the 
direct  jurisdiction  of  the  Department  of 
[ustice  or  carried  out  as  the  legal 
representative  of  the  Executive  Branch 
agencies; 

(3)  Federal,  state,  or  local 
governmental  agencies  when  it  is 
deemed  appropriate  to  use  civilian 
resources  in  counseling  and  treating 
individuals  or  families  involved  in  child 
abuse  or  neglect,  or  spouse  abuse,  or 
when  appropriate  or  necessary  to  refer  a 
case  to  civilian  authorities  for  civil  or 
criminal  law  enforcement; 

(4)  NationaJ  Academy  of  Scien.ces, 
private  organizations  and  individuals  for 
health  research  in  the  interest  of  the 


Federal  government  and  the  public,  and 
authorized  surveying  bodies  for 
professional  certification  and 
accreditation  such  as  Joint  Commission 
for  the  Accreditation  of  Hospitals, 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

Paper  records  in  file  folders, 
microfilm,  magnetic  tape  or  disk. 
punched  cards,  machine  listings,  and 
other  computerized  or  machine  readable 
media. 

RETRIEV  ABILITY: 

By  nam.e  of  the  suspected  abused 
child  or  the  abused  or  abusive  spouse 
and  the  nam.e  and /or  Social  Security 
Number  (SSN)  of  the  m.ilitary  member. 
(Information  is  never  indexed  by  the 
name  or  SSN  of  any  other  person  not  an 
Army  employee  or  member.) 

SAFEGUARDS: 

Records  are  maintained  in  various 
kinds  of  fihng  equipment  in  specified 
monitored  or  contrclled  areas.  Public 
access  is  not  permitted.  Records  are 
accessible  only  to  authorized  personnel 
who  are  properly  screened  and  trained. 
and  on  a  need-to-know  basis  only. 
Computer  terminals  are  located  in 
supervised  areas  with  access  controlled 
by  password  or  other  user  code  system. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  decentralized 
office  files  for  5  years  after  the  end  of 
fhe  year  in  which  the  case  is  closed  and 
^re  then  destroyed.  Records  (DA  Form 
•i461-R)  in  the  central  registry  at  the 
primary  location  are  retained  until  the 
child  is  age  23  after  which  information  is 
erhsed/ destroyed;  information  on  adults 
IS  retained  for  5  years  after  the  end  of 
the  y  ear  in  which  the  case  was  closed 
and  is  then  erased. 

SYSTEM  MANAGERfS)  Af^O  ADDRESS: 

The  Surgeon  Ge."tjr;ii.  Headquarters, 
Department  cf  the  .'\rn'.v.  The  Pentagon. 
Washington  DC  20310 

NOTIFICATION  PROCEDURE: 

Individuals  desiring  to  know  whether 

this  system  of  records  contains 
information  dbout  them  should  contact 
either  the  com.mander  of  'he  medical 
center  or  hospital  v\here  trnatment  was 
received,  or  the  Central  Registry  at  the 
Patient  Administration  System  and 
Biostatistics  Activity.  Ft  Sam  Houston, 
TX  78234. 

RECORD  ACCESS  P<*OCEDURES: 

Individuals  seeking  access  to  records 
in  this  system  pertaining  to  them  should 
submit  a  written  request  es  indicated  in 


■'Notification  procedure"  abo\  e. 
Individual  should  provide  his/her  full 
Hdme.  Social  Security  Number,  current 
address,  date  and  location  details  that 
will  assist  in  locating  the  record,  and 
signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army  s  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  are 
contamed  in  Army  Regulation  340-21  (32 
ere  Part  505). 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
individual,  educational  institutions, 
medical  institutions,  police  and 
investigating  officers,  state  and  local 
government  agencies,  witnesses,  and 
records  and  reports  prepared  on  behalf 
of  the  Army  by  boards,  committees, 
panels,  auditors,  etc.  Information  may 
also  derive  from  interviews,  personal 
history  statements,  and  observations  of 
behavior  by  professional  persons  (i.e.. 
social  workers,  physicians — including 
psychiatrists  and  pediatricians, 
psychologists,  nurses,  and  lawyers). 

SYSTEMS  EXf MPrtO  FROM  CERTAIN 
PROVISIONS  OF  THE  AC"^ 

All  portions  of  this  system  which  fall 
within  5  U.S.C.  552a(k)(2)  and  (5)  are 
exempted  from  the  following  provisions 
of  Title  5  U.S.C.  552a:  (d).  (See  32  CFR 
Part  505  (Army  Regulation  340-21)). 

|FR  Doc.  82-31421  Filed  11-16-82.  6.45  «ni| 
BtLLING  CODE  3710-OS-M 


Army  Advisory  Pa"'e"  on  ROTC  Affairs 
October  26. 1982:  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub  L.  92-463).  announcement  is  made 
of  the  following  panel  meeting: 

Name  of  Panel:  Army  Advisory  Panel  on 
ROTC  Affairs 
Date  of  meeting:  30  November  1982 
Place:  DCSPER  Conference  Room  (2D731). 
Pentagon 
Time:  0800-1630,  30  November  1982 
Proposed  agenda:  Tlie  meeting  will  be 
conducted  in  both  workshop  and  general 
sessions.  The  Panel  will  be  briefed  on  officer 
quality  and  selection  criteria  for  Professors  of 
Military  Science  and  participate  in 
discussions  concerning  ROTC  curriculum. 
This  meeting  is  open  to  the  public.  Any 
interested  person  may  appear  before  or  file 
statements  with  the  Panel  at  the  time  and  in 
the  manner  permitted  by  the  Panel, 
lohn  O  Roach.  II. 
Authorizing  Off icer  for  the  Federal  Register. 

|FR  D™    (t?-..<)4rs  Filrd  ll-lB-8t  ii;4S  ain| 
BILUNQ  COO€  ARTO-ES-M 
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Department  of  ttie  Air  Force 

Air  Force  Academy  Board  of  Visitors 
{Meeting 

The  meeting  of  the  Air  Force 
Academy  Board  of  Visitors  announced 
in  47  FR  45897.  October  14th,  1982,  and 
scheduled  for  November  18-20,  1982,  has 
been  cancelled.  This  meeting  will  not  be 
rescheduled. 

For  further  information,  contact 
Captain  David  W.  Keith.  Headquarters, 
US.  Air  Force  (MPPA),  Washington. 
D.C.  20330  at  (202)  697-7116. 
Winnidel  F.  Holmes, 
Air  Force  FederaJ  Register.  Liaison  Officer. 

|FR  Doc.  82-^-1703  Filed  U-16-42.  9:59  dm| 
BILUNQ  COOC  M10-01-M 

Office  of  tt>e  Secretary 

DOD  Advisory  Group  on  Electron 
Devices;  Notice  of  Advisory 
Committee  (Meeting 

The  DOD  Advisory  Group  on  Electron 
Devices  (AGED)  will  meet  in  closed 
session  on  11-12  January  1983  at  the 
Palisades  Institute  for  Research 
Services,  Inc.,  201  Varick  Street,  New 
York,  N.Y.  10014. 

The  mission  of  the  Advisory  Group  is 
to  provide  the  Under  Secretary  of 
Defense  for  Research  and  Engineering, 
the  Director,  Defense  Advanced 
Research  Projects  Agency,  and  the 
Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
programs  in  the  area  of  Electron 
Devices. 

The  AGED  meetmg  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices. 
Microwave  Tubes,  Displays  and  Lasers 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L  92-^163.  as  amended  (5  U.S.C. 
App.  1. 10(dJ  (1976)),  It  has  been 
determined  that  this  Advisory  Group    . 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1976),  and  that, 
accordingly,  this  meeting  will  be  closed 
to  the  public. 
M.  9.  Healy.  ' 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

November  12, 1982. 

IFKDoC  «Z-31WZ  Piled  11-16-82;  8:45  am| 

Muwecooe  mio-oi-m 


DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

Working  Group  C  (Mainly  Imaging 
and  Display)  of  the  DOD  Advisory 
Group  on  Electron  Devices  (AGED)  will 
meet  in  closed  session  16  December 
1982,  at  the  Lockheed  Palo  Alto 
Research  Laboratories,  v251  Hanover 
Street,  Palo  Alto.  Calif.  94304. 

The  mission  of  the  Advisory  Group  is 
to  provide  the  Under  Secretary  of 
Defense  for  {Research  and  Engineering, 
the  Director.  Defense  Advanced 
Research  Projects  Agency  and  the 
Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
programs  in  the  area  of  electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  This  special  device  area 
includes  such  programs  as  infrared  and 
night  sensors.  The  review  will  include 
classified  program  details  throughout.  In 
accordance  with  Section  10(d)  of  Pub.  L. 
92-463,  as  amended  (5  U.S.C.  App.  1, 
10(d)  (1976)).  it  has  been  determined  that 
this  Advisory  Group  meeting  concerns 
matters  listed  in  5  U  S.C.  552b(c)(l) 
(1976).  and  that  accordingly,  this 
meeting  will  be  closed  to  the  public. 

M.  S.  Healy, 

O.SD  Federal  Register  Liaison  Officer 
Department  of  Defense. 

November  12,  1982. 

|FB  Doc  82-»14fV3  niRd  n-1B-«2.  8:4,1  iml 
BIIXINQ  CODE  U1O-01-M 


Defense  Intelligence  Agency  Advisory 
Committee;  Closed  Meetmg 

Pursuant  to  the  provisions  of 
Subsection  (d)  of  section  10  of  Pub.  L. 
92— i63.  as  amended  by  Section  5  Pub  L. 
94— i09.  notice  Is  hereby  given  that  a 
closed  meeting  of  a  Panel  of  the  DIA 
.Advisory  Committee  has  been 
rescheduled  from  16  November  1982  as 
follows: 

13  December  1982,  Monday,  Strategic 
Air  Command.  Omaha,  Nebra.  The 
entire  meeting,  commencing  at  0900 
hours  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
section  552b(c)(l),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  Subject  matter  will  be  used  in  a 
special  study  on  intelligence  to  tactical 
commanders. 


M.  S.  Heaiy, 

OSD  Federal  Register  Liaison  Officer. 
Department  Of  Defense. 
November  12,  1982 

|FR  Doc.  82-J14W)  Filed  11-16-BZ  fc4S  ami 
BILLING  CODE  3810-01-M 


Defense  Intelligence  Agency  Advisory 
Committee;  Closed  Meeting 

Pursuant  to  the  provisions  of 
Subsection  (d)  of  section  10  of  Pub.  L. 
92-463,  as  amended  by  section  5  of  Pub. 
L.  94-409,  notice  is  hereby  given  that  a 
closed  meeting  of  a  Panel  of  the  DIA 
Advisory  Committee  has  been 
scheduled  as  follows: 

27-28  January  1983,  Thursday  & 
Friday,  SOUTHCOM,  Panama  Canal 
Zone.  The  entire  meeting,  commencing 
at  0900  hours  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b(c)(l),  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 
be  used  in  a  special  study  on 
intelligence  support  to  tactical 
commanders. 

M.  S.  Healy. 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
November  12.  1982 

(KK  Doc  82-31461  Filed  11-16-ai,  8.46  ami 
BILLING  CODE  3810-01-H 


Defense  Science  Board  Tasic  Force  on 
the  Transition  of  Weapon  Systems 
From  Development  to  Production; 
Advisory  Committee  Meeting 

The  Defense  Science  Board  Task 
Force  on  the  Transition  of  Weapon 
Systems  from  Development  to 
Production  will  meet  in  closed  session 
on  15  December  1982.  at  1755  Jefferson 
Davis  Highway.  Suite  900.  Arlington.  Va. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense. 

The  Task  Force  will  review,  evaluate, 
and  make  recommendations  concerning 
ways  to  improve  and  accelerate  the 
transition  of  weapon  systems  into 
production.  They  will  also  consider 
training  emphasis  and  possibilities  for 
improvement  in  the  internal 
management  process. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 


Pub.  L  92-^ia 
App.  I,  (1976) 
that  this  DSB 
concerns  mat 
5,i2b('-:)[l)(ig 
these  meeting 
public. 
M  S.  HeaJy. 
OSD  Federal  R 
Washington  Hi 
Department  of 
November  12. 1 

(FR  Dor  ftJ-31459  F 
BILLING  CODE  M 

Personal  Coi 
Including  Ins 
Installations; 

NoHce  is  hf 
w  ill  lie  held  c 
Pentagon,  Ro^ 
meeting  will  i 
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The  purpos 
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exchange  of  s 
policies  and  f 
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Washington  He 
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jfR  Of.,-  H2~}\46*¥i 
aiLLING  CODE  SSI 
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Pub.  L  92-^163.  as  amended  {5  U.S.C. 
App.  I.  (1976)).  it  has  been  determined 

thit  this  DSB  Task  Force  meeting 

concerns  matters  listed  in  5  U.S.C. 

552b(-.ltl)  (1976).  and  that  accordingly 

these  meetings  will  be  closed  to  the 

public. 

M  S,  Heaiy. 

OSD  Federal  Register  Uaison  Officer, 

Washington  Headquarters  Service. 

Department  of  Defense. 

November  12. 1982. 

|FR  Doc.  K-3t459  Filed  11-16-83,  8  «  amj 
BILLING  CODE  3S10-01-H 

Persona!  CoiHimerciai  Solicitation, 
Including  insurance  Sales,  on  OOD 
Installations;  Open  Meeting 

Na'iue  is  hereby  given  that  a  meeting 
rtil!  he  held  on  December  7.  1982,  at  the 
Pentagon.  Room  -5.  lE-801.  The 
Tieecr.g  -.viil  convene  at  9:30  am.  and 
adjourn  at  approximately  3:00  p.m. 

The  purpose  of  the  meeting  is  to 
provide  an  open  discission  and  free 
exchange  of  ideas  with  the  public  on 
policies  and  procedural  changes  to  DoD 
Directives  1344.1  and  1344.7  governing 
persanai  commercial  solicitation 
activities  condacied  on  DOD 
installations. 

All  interested  persons  desiring  to 
attend  should  contact  Ms.  Barbara  E 
Schoenberger.  Assistant  Director  for 
Commercial  and  Consumer  A-ffairs. 
Offir:e  of  the  Assistant  Secretary  of 
Defen.>e  |MR^\SL).  area  code  202/697- 
9  28  J 

M.  S.  Healy. 

OSD  Federal  Register  Liaison  Officer. 
Washington  Headquarters  Services, 
Department  of  Defense. 
November  12.  1982 

(S-'R  tloc  8J-3I464  Filed  11-19-82;  8:45  am| 
SILLING  CODE  S810-01-M 


DELAWARE  RIVER  BASIN 
COMMISSION 

Commission  Meeting  and  Public 
Hearing 

Novce  is  hereby  given  that  the 
Dtha-.vare  River  Basin  Commission  will 
hold  a  public  hearing  on  Tuesday. 
November  23. 1982  beginning  at  130  p  m 
The  hearing  will  be  a  part  of  the 
Con-rr.:ssion's  regular  November 
bus'.n^  S3  m.eeting  which  is  open  to  the 
public  Both  the  hearing  and  the  meeting 
will  be  held  in  the  Raphael  Peale  Room 
of  the  Holiday  Inn,  18th  and  Market 
Streets,  Philadelphia,  Pennsylvania.  The 
subjects  of  the  hearing  will  be: 

1.  Northampton  Bucks  County 
Municipal  Authority  (D~80-91  CPj.  A 


well  water  supply  project  to  augment 
public  water  supplies  in  the  Authority's 
service  area  in  Northampton  Township, 
Bucks  County,  Pennsylvania.  Designated 
as  Well  No.  11,  the  new  facility  is 
expected  to  yield  up  to  187,000  gpd  The 
drawdown  of  water  level  in  Weil  No.  n 
will  be  limited  to  protect  existing  ground 
water  users  in  the  area.  The  appiicatiors 
and  the  recommendations  of  the  Hpari.ng 
Otticer  Will  be  considered  by  the 
Commission. 

2.  Upper  Hanover  Authority  [D-82-8 
CP).  A  well  water  suppiy  project  to 
augment  public  water  supp'ies  in  the 
Authority's  service  area  in  the  Borough 
of  Pennsburg  and  Upper  Hanover 
Township,  Montgomery  County. 
Pennsylvania.  Designated  as  Well  No.  3. 
the  new  facility  is  expected  to  yield  up 
to  290,000  gallons  per  day.  The  project  is 
located  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area. 

3.  Scott  Paper  Company  (D-82-23).  An 
industrial  waste  treatment  plant  at  the 
company's  plant  in  Eddystone  Borough, 
Delaware  County,  Pennsylvania. 
.Additional  waste  treatment  facilities 
will  be  provided  to  achieve  90  percent 
removal  of  BOD  from  a  wastewater  flow 
of  50,000  gallons  per  day.  Treated 
effluent  will  discharge  to  the  Delaware 
River. 

Documents  relating  to  these  projects 
may  be  examined  at  the  Commission's 
offices.  Please  contact  Mr.  David  B. 
Everett. 

Persons  wishing  to  testify  at  this 
hearing  are  requested  to  register  with 
the  Secretary  prior  to  the  date  of  the 
hearing. 

Susan  M.  VVeisman, 
Secretary. 
November  9,  1982 

(FR  Dor  82-J1432  Filed  ii-ih-H2  tkM  am] 
8iLi.;NC.  CODE   63Mi-Bl-<* 


DEPARTMENT  OF  EDUCATION 

Office  of  Bilingual  Education  and 
Minority  Langu?ges  Affairs 

Discretionary  Grants  Program 
Application;  Bilingual  Education  Basic 
Grants  Program  for  New  Projects; 
Correction 

agency;  Ed,j.-,ation  Department. 
ACTION:  Co.Tection,  Discretionary  Grant 
i'rograms  Application  .\otice  for 
Bilingual  Education  Basic  Grants 
Program  for  .New  Prf)jects. 

SUMMARY:  In  the  application  notice 
published  in  the  Federal  Register  on 
October  20,  1982  on  page  46743,  in  the 
third  column  under  Program 


Information,  the  second  sentence 
beginning  "The  Secretary  establishes  fiO 
points  as  the  cut-off  score  '    '   '"  shou'd 
be  changed  to  read.  The  Sec'etarv 
establishes  30 points  as  the  cut-off  score 

•      *      •    't 

FOR  FURTHER  INFORMATION  CONTACr 

Ms  Regma  Robbins,  telephone  (202) 

472-3520. 

(Catalog  of  Federal  Domestic  Assistance  No. 

64.003.  Bilingual  Education  Program) 

Dated:  November  9. 1982. 
iJanieJ  Oliver, 

General  Counsel  for  the  Department  of 
Education. 

(FR  Doc.  M-3138.1  Filed  11-1B-K.  a'4S  »m| 
HtLMQCOOE  «O0(MIV-M 


Office  of  Educat'ona   f'esea'-c^ 
Improvement 


anri 


Promijlgat>on  o^  Feaera;  S^^a^es  Under 
the  Library  Services  ano  Consfuction 
Act 

AGENCY:  Educational  Research  and 
Improvement  Office.  Education 
Department 

Sections  7(b](l)  and  7(b)(2)  of  the 
Library  Services  and  Construction  Act. 
as  amended,  provide  for  the 
promulgation  of  Federal  Shares  every 
second  fiscal  year.  Per  capita  income 
data  from  the  Department  of  Commerce 
for  the  years  1979. 1980.  and  1981  have 
been  used  to  establish  the  Federal 
shares  applicable  to  Title  I  for  the  States 
and  Territories.  These  shares  published 
below  are  effective  for  the  fiscal  years 
ending  September  30. 1984  and 
September  30, 1985. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  84.034.  Library  Services- 
Crants  fur  Public  Libraries) 

Dated:  November  12. 1982. 
Donald  |.  Senese, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

Summary  Statement — Department  of 
Education 

Library  Services  and  Construction 
Act — Promulgation  of  Federal  Shares. 
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Revised  Report  on  the  Definition  of 
Indian;  Request  for  Comments 

agency:  Education  Department. 
action:  Request  for  Comments  on 
Revised  Report  on  the  Definition  of 
Indian. 

SUMMARY:  The  Secretary  invites 
qualified  and  interested  individuals  to 
comment  on  the  Revised  Report  on  the 
Definition  of  Indian  which  was 
submitted  to  Congress  on  September  30, 
1982.      • 

DATE:  Comments  must  be  received  on  or 
before  December  17, 1982. 
ADDRESS:  Requests  for  copies  of  the 
report  should  be  addressed  to  the 
Director,  Indian  Education  Programs, 
400  Maryland  Avenue,  SW.  (Room  2177), 
Washington,  DC.  20202.  Comments 
should  be  tent  to  the  same  address 
FOR  FURTHER  INFORMATION  CONTACT: 
Planning  Officer,  Indian  Education 
Programs.  Telephone  (202)  245-8060 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Education  invites  public 
comment  on  the  Revised  Report  on  the 
Definition  of  Indian.  A  Study  of 


Alternative  Definitions  and  Measures 
Relating  to  Eligibility  and  Service  under 
Part  A  of  the  Indian  Education  Act.  This 
report  was  submitted  to  the  Congress  on 
September  30. 1982.  under  subsection  (b) 
of  Section  453  of  the  Indian  Education 
Act  (Title  IV,  Pub.  L  92-318.  as 
amended). 

The  Revised  Report  contains 
estimates  of  Indian  Children  based  on 
new  information  from  the  1980  Census 
and  a  special  study  of  Indian  Student 
Certification  forms  on  file  in  local 
educational  agencies  participating  in  the 
Part  ,'\  program.  This  information  was 
obtained  just  45  days  before  the 
deadline  for  the  submission  of  the 
Revised  Report.  As  a  result,  there  was 
no  opportunity  to  obtain  comments  in 
advance  of  theHeport's  transmittal  to 
Congress.  Recogxiiaung  the  importance  of 
receiving  the  views  of  interested  Indian 
groups  and  organizations,  the  Secretary 
of  Education  has  deferred  making  formal 
recommendations  to  the  Congress 
concerning  possible  changes  in  the 
statutory  definition  of  Indian  until 
December  31, 1982.  The  Secretary  is 
especially  interested  in  receiving 
comments  designed  to  assist  him  in  his 
assessment  of  the  findings  of  the 
Revised  Report  as  they  relate  to 
possible  changes  in  the  statutory 
definition  of  Indian. 

An  Executive  Summary  of  the  report 
is  contained  in  thi,"}  notice. 

(Catalog  of  Federal  Domestic  Assistance 
does  not  apply) 

Dated;  November  12,  1982. 
T.  H,  Bell. 

Secretary  of  Education. 

Executive  Summary  of  Revised  Report 
on  the  Definition  of  Indian 

On  September  24, 1981,  the 
Department  of  Education  submitted  an 
initial  report  to  the  Congress  on  the 
Definition  of  Indian.  This  report 
contained  comprehensive  information 
on  Federal  and  State-recognized  tribes, 
as  well  as  valuable  expressions  of  the 
views  of  members  of  Indian 
communities.  However,  for  reasons 
described  in  Appendix  A  of  the  Revised 
Report,  the  estimates  of  Indian  children 
in  1981  report  could  not  be  endorsed. 
Accordingly,  further  work  was 
undertaken  which  has  resulted  in  the 
present  report. 

Using  new  information  from  the  1980 
Census,  plus  data  obtained  this  year 
from  a  special  study  of  Indian  Student 
Certification  Forma  on  file  in  local 
education  agencies  praticipating  in  the 
Part  A  Indian  Education  Programs,  the 
Revised  Report  presents  estimates 
which  respond  to  the  follwoing  points  in 
the  statutory  mandate; 


•  Number  of  Indian  children  eligible 
and  served  under  Part  A  of  the  Indian 
Education  Act: 

•  Consequences  of  eliminating 
descendents  in  the  second  degree;  and 

•  Other  options  for  changes  in  the 
definitions  and  their  consequences. 
While  the  estimates  presented  in  this 

report  are  based  on  sound  methods  and 
the  best  available  data,  it  should  be  kept 
in  mind  that  there  exists  no  single 
standard  for  judging  the  true  number  of 
Indians. 

On  the  question  of  the  number  of 
Indian  children  ages  5  to  17.  analysis  of 
the  Census  data  indicates  the  following. 
.  More  than  half  the  increase  between 
1970  and  1980  in  the  number  of  school 
age  Indian  children  is  attributable  to 
changes  in  reporting  of  race  from  non- 
Indian  to  Indian  for  individuals  ages  0 
to  7  in  1970  and  10-17  in  1980.  (Table  1 
of  Appendix  C  of  the  Revised  Report] 

•  For  23  States,  the  1980  sample 
estimate  of  Indian  race  children 
exceeds  the  corresponding  complete- 
count  figure  by  10  percent  or  more. 
The  report  concludes  from  this  that 
the  Census  race  questions  more  often 
elicited  an  "American  Indian  " 
response  when  it  was  one  of  the  more 
than  50  questions  on  the  sample 
questioimaire  than  when  it  was  one  of 
just  7  questions  on  the  short-form 
questioimaire.  (Table  10  of  Appendix 
D  of  the  Revised  Report] 

•  Substantial  numbers  of  school-age 
children  are  reported  to  be  only  of 
Indian  ancestry  (i.e.,  with  no  second. 
non-Indian  ancestry  indicated),  but 
not  of  the  Indian  race.  In  11  States,  the 
number  of  such  children  was  more 
than  twice  the  number  of  Indian  race 
children.  (Table  10  of  Appendix  D  of 
the  Revised  Report) 

•  The  behavior  of  State-level  census 
statistics  for  Indian  children  in  the 
last  two  respects  just  noted  is 
significantly  related  to:  (1)  The 
proportion  that  Indian  race  children 
represent  of  all  school-age  children  in 
the  State,  (2)  the  percent  of  Indian 
race  children  for  whom  a  tribal 
affiliation  was  reported,  and  (3)  the 
percent  of  Indian  children  from  homes 
where  an  Indiein  language  is  regular 
spoken.  (Table  4  of  Appendix  C  of  the 
Revised  Report] 

Based  on  this  and  other  evidence 
presented,  the  report  reaches  the 
following  conclusions  concerning  the 
relation  of  definitions  to  counts  of 
Indian  children: 

•  The  term  Indian  has  no  singular 
meaning.  Counts  obtained  in  response 
to  the  same  question  vary 
significantly  over  time,  in  response  to 
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the  context  in  which  the  question  is 
asked,  and  as  a  function  of  the 
characteristics  of  local  Indian 
populations. 
•  Efforts  to  stabilize  Indian  counts  by 
means  of  added  precision  in  the 
questions  relied  on  for  identifying 
Indian  children  are  likely  to  have  just 
the  opposite  effect,  because  complex 
questions  produce  confusion,  with  the 
result  that  responses  become  even 
less  predictable. 
Concerning  the  impact  of  these 
problems  of  instability  in  counts  of 
Indian  children  on  the  Part  A  Program. 
the  report  presents  two  significant 
findings;  Bietween  1976  and  1980.  growth 
in  Part  A  participation  was  greatest  in 
iho«e  S'ates  where  Indian  counts  are 
most  stable,  and  as  of  1980,  these  same 
States  as  a  group  had  the  highest 
participation  rates  (Tables  2-6  and  3-3 
of  'he  Revised  Report.)  Other  evidence 
shows  that  the  educational 
d'sadvantagemenf  of  Indian  children  (as 
n.easured  by  poverty  rates,  school 
droput  rates,  and  use  of  an  Indian 
language)  is  less  severe  in  States 
characterized  by  lower  Part  A 
participation  rates  and  less  stable 
cci-rts  of  Indian  childre.T  (Table  5-1). 

The  report  contains  r.o  proposals 
involving  the  Secretary  of  Education's 
excercise  of  his  discretionary  authority 
under  clause  (4)  of  the  statutory 
definition  of  Indian  (Section  453(a)  of 
Pub.  L.  92-318,  as  amended:  20  U.S.C. 
i221h).  and  no  specific 
recommendations  concerning  changes  in 
that  definition.  However,  the  report's 
findings  will  be  valuable  to  the 
Secretary,  who  must  make 
recomnieadafions  to  the  Congress 
concerning  possible  changes  in  the 
statutory  definition  of  Indian  before  the 
end  of  this  calendar  year  (1982).  Timely 
pi.btic  comment  on  this  report  is 
therefore  being  invited. 

IFR  Doi^  (U^I.W2  Filed  11-16-62;  B:4S  am) 
SILL'NO  COOE  *000-01-»l 


DEPARTMENT  OF  ENERGY 
Western  Area  Power  Administration 

falcon  Project'  Contract  Extension 

AGENCV:  Western  Area  Power 
.Ad.Trir.istration,  DOE. 
action:  Notice  of  final  results  on 
proposed  marketing  plan — Falcon 
Project,  Texas. 

SUMMARY:  On  August  4, 1982.  the 
Western  Area  Power  Administration 
(Western)  published  a  notice  of  the 
proposed  marketing  plan  for  the  Falcon 
Project.  Texas,  which  provides  for  the 


extension  of  the  contract  with  Central 
Power  and  Light  Company  (CPL)  from 
the  current  expiration  date  of  December 
31. 1982.  until  such  time  as  the  initial 
commencement  of  electric  ser\  ice  from 
Amistad  Powerplant 

Interested  parties  were  given  the 
opportunity  to  submit  written  comment 
through  September  3,  1982.  Written 
comments  were  received  f.^-om  the 
contractors  of  both  the  Falcon  and 
Amistad  Projects,  the  city  of 
Brownsville,  and  the  International 
Boundary  and  Water  Commission.  As  a 
result  of  the  need  to  market  the  output 
of  the  Falcon  Powerplant  from  January 
1.  1983,  until  Amistad  Pcvverplant  is 
operational,  and  in  consideration  of  the 
comments  received.  Western  is 
extending  the  contract  with  CPL  for  this 
interim  period. 

EFFECTIVE  DATE:  The  effective  date  shall 
be  the  date  cf  execution  of  the 
supplement  to  extend  the  original 
contract, 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Albert  M  Gabioia.  A'ea  Manager, 
Salt  Lake  City  Area  Office.  Western 
Area  Power  Administration,  Salt  Lake 
City,  UT  84147.  Telephone:  (601)  524- 
5493 
SUPPLEMENTARY  INt'ORMATION: 

I  Regulalorv  Procedural  Requirements 

.1.  Rej^uiacory  fie.Kibiiity  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  I98U  (5  U.S.C.  601  et  seq.),  each 
agenc> ,  when  required  by  5  U.S.C.  553  to 
publish  a  final  "rule,"  is  further  required 
to  prepare  and  publish  in  the  Federal 
Register,  at  the  time  of  publication  of  the 
final  rule,  a  final  regulatory  flexibility 
analysis.  In  this  instance,  the  marketing 
plan  for  power  produced  at  the  Falcon 
Powerplant  relates  to  nonregulatory 
services  provided  by  Western.  Under  5 
U.S.C.  601(2),  rules  of  particular 
applicability  relating  to  rates  or  services 
are  not  considered  "rules"  within  the 
meaning  of  the  act;  therefore.  Western 
believes  that  no  flexibility  analysis  is 
required. 

3  En  vironmental  Evaluation 

\n  compliance  with  the  National 
Environmental  Policy  Act  of  1999 
(NEPA)  ard  the  Department  cf  Energy 
(DOE)  regulations  published  in  the 
Federal  Register  on  February  23, 1982 
(47  FR  7976).  Western  has  made  a 
determination  that  no  further 
documentation  is  required.  This  decision 
is  based  on  the  statement  in  the  above 
regulations  that  the  renewal  of  existing 
power  contracts  in  kind  normally  does 
not  require  either  an  environmental 
assessment  or  environmental  impact 
statement. 


C.  Determination  Under  Executive 
Order  12291 

The  DOE  has  determined  that  this  is 
not  a  major  rule  because  it  does  not 
meet  the  criteria  of  section  1(b)  of 
Executive  Order  12291.  46  FR  13193 
(February  19,  1981).  Western  has  an 
exemption  from  sections  3.  4.  and  7  of 
Executive  Order  12291. 

11.  Background 

On  August  5. 1977.  the  Bureau  of 
Rerlanihtion  entered  into  a  contract 
with  CPL  for  the  sale  of  the  output  of  the 
hydrofclectric  facilities  at  Falcon  Dam. 
Falcon  Dam  is  an  international  storage 
project  located  on  the  Rio  Grande  River 
about  130  miles  upstream  from 
Brownsville,  Texas.  The  powerplant 
owned  by  the  United  States  at  Falcon 
Dam  has  a  generation  capacity  of  31.5 
megawatts. 

The  contract  between  the  Bureau  of 
Reclamation  and  CPL  is  to  remain  in 
effect  "until  the  date  on  which  the 
Amistad  Powerplant  is  ready  to  deliver 
power  or  December  31. 1982.  whichever 
date  occurs  first."  The  Am.istad 
Powerplant  is  currently  under 
contruction  at  Amistad  Dam,  a 
multipurpose  reservoir  located  about  300 
miles  upstream  from  the  Falcon  Dam. 
The  construction  of  the  Amistad 
Powerplant,  as  with  all  construction  of 
the  Falcon  and  Amistad  facihties,  is  the 
responsibility  of  the  International 
Boundary  and  Water  Commission. 

A  contract  entered  into  between  the 
Bureau  of  Reclamation  and  two  electric 
cooperatives  will  become  effective  once 
the  Amistad  Powerplant  is  operational. 
This  contract,  dated  August  9. 1977. 
commits  the  output  of  both  the  Falcon 
and  Amistad  Powerplants  to  the  South 
Texas  Electric  Cooperative,  Inc.  and 
Medina  Electric  Cooperative.  Inc.  The 
term  of  this  contract  is  50  years  from  the 
date  that  initial  service  is  provided  from 
Amistad  Powerplant. 

The  Western  Area  Power 
Administration  is  currently  responsible 
for  the  marketing  of  power  from  the 
Falcon  and  Amistad  Powerplants.  Due 
to  delays  in  the  construction  of  the 
Amistad  Powerplant.  the  output  of  the 
Falcon  Pcwerplant  is  not  under  contract 
for  the  time  period  running  from 
December  31, 1982,  until  the  date  of 
initial  service  from  the  Amistad 
Powerplant,  The  Amistad  Powerplant  is 
expected  to  be  operational  in  May  of 
1983 

Analysis  of  Comments 

Written  comments  were  received  from 
five  interested  parties  during  the 
comment  period.  Four  of  the  five  parties 
favored  the  extension  of  the  contract 
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while  the  fifth  made  comments  on  the 
power  sales  rate  and  did  not  address  the 
issue  of  favoring  or  disfavoring  the 
extensions. 

Based  on  the  need  to  market  the 
output  of  the  Falcon  Powerplant  from 
January  1. 1983.  until  Amistad 
Powerplant  is  operational,  and  on  the 
comments  received.  Western  will  extend 
the  contract  with  CPL  for  the  interim 
period  that  will  end  on  the  date  of  initial 
electric  service  from  the  Amistad 
Powerplant. 

Issued  at  Golden.  Colorado.  November  9. 
19BZ 
Robert  L  McPbail.  I 

Administrator. 

|FR  Doc  a;   )1 1-9  Filed  11-16-82:  a:4o  iml 
nUJNG  CODE  M6a-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PP  1G2539/T390;  PH-FRL  2245-4) 

Methoprene;  Establishment  of 
Temporary  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnoM:  Notice. 

summary:  EPA  has  established 
temporary  tolerances  for  residues  of  the 
insect  growth  regulator  methoprene  in  or 
on  certain  raw  agricultural  commodities 
These  temporary  tolerances  were 
requested  by  Zoecon  Corporation. 
DATE:  These  temporary  tolerances 
expire  June  21, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Franklin  Gee,  Product  Manager  (PM)  17. 
Registration  Division  (TS-767C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  207,  CM~2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703-557-2690). 
SUPPLEMENTARY  INFORMATION:  Zoecon 
Corporation.  975  California  Avenue, 
Palo  Alto,  CA  94304,  has  requested  in 
pesticide  petition  PP  1G2539  the 
establishment  of  temporary  tolerances 
for  residues  of  the  insect  growth 
regulator  methoprene  (isoproply  [E.  £]- 
ll-methoxy-3,7,ll-trimethyl-2,4- 
dodecadienoate  in  or  on  the  raw 
agricultural  commodities  almonds, 
cashews,  chestnuts,  cocoa  beans,  coffee 
beans,  hazelnuts,  macadamia  nuts, 
pecans,  walnuts,  dried  beans  and  dried 
peas  at  10.0  parts  per  million  (ppm).  The 
company  also  requested  food  additive 
regulation  establishing  tolerances  for  the 
insect  growth  regulator  methoprene  in  or 
on  raisins,  wheat  flour,  macaroni 
(wheat),  rice  cereal,  rye  cereal,  barley 
cereal,  wheat  cereal,  com  cereal,  com 
meal,  grits,  hominy,  oat  cereal,  spices. 


dry  dog  food,  dried  apples,  dried 
apricots,  dried  peaches,  and  dried 
prunes  at  10.0  ppm. 

These  temporary  tolerances  will 
permit  the  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accordance  with  the  provisions  of  the 
experimental  use  permit  20954-EUP-20 
which  is  being  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (HFRA)  as  amended,  (92  Stat.  819:  7 
use.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerances  will  protect  the 
public  health.  Therefore,  these 
temporary  tolerances  have  been 
established  on  the  condition  that  the 
pesticide  be  used  in  accordance  with  the 
experimental  use  permit  and  with  the 
following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Zoecon  Corp.  must  immediately 
notify  the  EPA  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety-  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

These  tolerances  expire  June  21,  1984. 
Residues  not  in  excess  of  these  amounts 
remaining  in  or  on  the  raw  agricultural 
commodities  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of.  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerances.  These 
tolerances  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  or  scientific  data  with 
this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibihty  Act  (Pub.  L.  96- 
534,  94  Stat.  1164,  5  U.S.C.  610-612),  the 
Administrator  has  determined  that 
regulations  estabHshing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  pubHshed  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

(Sec.  408(j),  68  Stat.  516,  (21  U.S.C.  346a(j])) 


Dated:  November  5, 1982. 
Robert  V.  Brown, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

|FR  Doc  82-31419  Filed  11-18-SZ:  ft45  am) 
BILUNG  CODE  SS<0-<0-4l 


(OPP-C31053B:  PH-FRL  2243-8] 

Rhone-Poulenc,  Inc^  Approval  of 
Application  to  Conditionally  Register  a 
Pesticide  Product  Involving  a  Changed 
Use  Pattern 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  conditionally 
approved  the  application  by  the  Rhone- 
Poulenc,  Inc.  to  register  the  fungicide 
Rovral  involving  a  changed  use  pattern 
pursuant  to  the  provisions  of  section 
3(c)(4)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
as  amended. 

FOR  FURTHER  INFORMATION  CONTACT: 

Henry  Jacoby,  Product  Manager  (PM)  21. 
Registration  Division  (TS-787C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  Rm.  227,  CM*2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  (70a-557-1900). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice  published  in  the  Federal 
Register  of  January  13, 1982  (47  FR  1406) 
that  the  Rhone-Poulenc  Inc.,  PC  Box 
125,  Black  Horse  Lane,  Monmouth 
Junctions,  N]  08852,  had  submitted  an 
application  to  register  the  fungicide 
Rovral  containing  50  percent  of  the 
active  ingredient  Isoprodione  3-(3,5- 
dichloropheny)-A^-(l-methylethyl}-2,4- 
dioxo-1-imidazolidinecarboxamide.  The 
application  proposed  a  changed  use 
pattern  of  the  product. 

The  application  was  approved  on 
August  27, 1982  for  general  use  for  the 
control  of  blossom  and  fruit  monilinia 
brown  rot  on  cherries  and  peaches.  The 
product  was  assigned  EPA  Registration 
No.  359-685. 

A  copy  of  the  approved  label  and  the 
list  of  data  references  used  to  support 
registration  are  available  for  public 
inspection  in  the  office  of  the  product 
manager.  The  data  and  other  scientific 
information  used  to  support  registration, 
except  for  the  material  specifically 
protected  by  section  10  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended  (92  Stat.  819;  7 
U.S.C,  136).  will  be  available  for  pubUc 
inspection  in  accordance  with  section 
3(c)(2)  of  FIFRA  within  30  days  after 
registration  date.  Requests  for  data  must 
be  made  in  accordance  with  the 


Dated:  .\ov 
[ames  M.  Cot 

Acting  Direct 
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provisions  of  the  Freedom  of 
Information  Act  and  must  be  addressed 
to  the  Freedom  of  Information  office  (A- 
101),  EPA,  401  M  St.,  SW.,  Washington, 
DC.  20460.  Such  requests  should;  (1) 
Identify  the  product  name  and 
registration  number  and  (2)  specify  the 
Jata  or  information  desired. 

Dated.  November  2.  1982. 
fames  M.  Conlon, 

Ar:tiri(;  D: rector.  Office  of  Pestwidf  Programs. 

in*  !)..c  82-312.12  Filed  11-16-82:  8:45  am| 
■  BILLING  CODE  6560-SO-M 

(PP  2G2636/T394;  PH-FRL  2245-31 

Shell  Oil  Co.;  Establishment  of 
Temporary  Tolerances 

AGENCY:  Environmental  Protection 
Agency  [EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  established 
temporary  tolerances  for  residues  of  the 
pesticide  cyano  (3-phenoxyphenyl) 
methyl-4-chloro-alpha-|l-methylethyl) 
benzeneacetate,  in  or  on  the  raw 
agricultural  commodities  cherries, 
oranges,  grapefruit,  and  lemons.  These 
temporary  tolerances  were  requested  by 
Shell  Oil  Company. 
date:  These  temporary  tolerances 
e.\pire  September  15,  1983, 
FOR  FURTHER  INFORMATION  CONTACT: 
Franklin  Gee,  Product  Manager  (PM)  17, 
Registration  Division  (TS-767C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  Rm.  207,  CM*2,  1921 
fefierson  Davis  Highway,  Arlington,  VA 
22202.  (703-557-2790). 

SUPPLEMENTARY  INFORMATION:  Shell  Oil 
Company,  Suite  200,  1025  Connecticut 
Avenue.  NW.,  Washington,  DC  200.36, 
has  requested,  in  pesticide  petition  PP 
2G2636  the  establishment  of  temporary 
tolerances  for  residues  of  the  pesticide 
cyano  (3-phenoxyphenyl]  methyl-4- 
chloro-alpha-(l-methylethyl) 
benzeneacetate,  in  or  on  the  raw 
agricultural  commodities  cherries  at  10.0 
parts  per  million  (ppm);  and  oranges, 
grapefruits,  and  lemons  at  2.0  ppm. 

These  temporary  tolerances  will 
permit  the  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accordance  with  the  provisions  of  the 
experimental  use  permit  201-EUP-73 
which  is  being  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  (92  Stat.  819;  7 
U.S.C  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerances  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerances  have  been  established  on  the 


condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Shell  Oil  Co.  must  immediately 
notify  the  EPA  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  auihorizod 
officer  or  employee  of  the  EP.'X  or  the 
Food  and  Drug  Administration. 

These  tolerances  expire  September  15. 
1983.  Residues  not  in  excess  of  these 
amounts  reTiaining  in  or  on  the  raw 
agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of  and  in 
accordance  with,  the  pro\  isions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
f-evoked  if  (he  experimental  use  permit 
is  revoked  or  if  any  experience  or 
scientific  data  with  this  pesticide 
indicate  that  such  revocation  is 
necessary  to  protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  ELxecutive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Art  [Pub.  L.  9f>- 
534.  94  Stat.  1164.  5  'J.S.C  61(M.n2).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  .small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May,  4, 1981  (46 
FR  24950). 

(Sec.  408[j).  68  Stat.  516.  (21  U.S.C.  346a(j))) 

Daied  November  5, 1982. 
Robert  V.  Brown, 

Director.  Registration  Division,  Office  of 
Peaticide  Programs. 

|KR  Doc  82-31418  Filpdll-ie-82;a-«  soil 
BILLING  CODE  6&60-5<HM 


lOA-FRL  2245-5) 

Streamlining  EPA  Procurement 
Requirements  and  Processes 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Procurement  Review: 
Oi'portunity  for  Comment. 


SUMMARY:  EPA  has  embarked  upon  a 
comprehensive  review  of  agency 
procurement  requirements  and 
processes  tc5  identify  opportunities  and 
recommend  actions  to  improve  and 
simplify  the  enti.-e  procurement  process 
substantially. 

This  procurement  review  initiative  is 
organized  into  seven  elements; 

1.  Procurement  Developm.ent 

2.  Solicitation 

3.  Evaluation  and  Source  Selection 

4.  Negotiation.  Review  and  Award 

5.  Contract  Administration  and 
Closeout 

6.  Procurem.ent  Planning 

7.  Policies,  Procedures  and 
Management  Reporting 

Issues  uTentified  in  each  element  will 
be  reviewed  and  analyzed  and 
opportunities  for  constructive  change 
will  be  thoroughly  explored. 

Decisions  will  be  made  and 
implemented  at  the  conclusion  of  the 
review  of  each  element  over  the  next 
several  months. 

ADDRESS:  Dr.  Thomas  L  Hadd  (PM-224). 
U.S.  Environmental  Protection  .Agency. 
401  M  St.,  SW..  Washington.  DC  20460: 
(202)  382-7600.  Suggestions  for 
improvement  identification  of  problems. 
or  other  comments  related  to  EPA 
procurement  requirements  and 
processes  from  contractors.  Federal 
agencies  or  other  interested  parties  are 
invited. 

Dated:  October  28,  1962. 
John  P.  Horton, 

Assistant  Adrninistrator  for  Administration. 

(FR  Doc  82-314S8  ftled  11-16-82:  845  ami 
BILLIMG  COO€  5S9RSC-il 


FEDERAL  COMMUNtCATIONS 
COMMISSION 

Raaio  Advisory  Committee  Meets 

November  30.  1982 

The  next  meeting  of  the  Advisory 
Committee  on  Radio  Broadcasting  has 
been  scheduled  at  9:30  a.m..  Tuesday. 
November  30.  1982,  m  Room  330,  1200 
19th  Street,  NW.,  Washington,  DC. 

The  Committee  will  consider  reports 
from  its  Technical  Subgroup  concerning: 
— Tasks  performed  on  the  development 

of  a  new  bilateral  -agreement  between 

the  United  States  and  Canada  on  AM 

broadcasting, 
— Similar  tasks  related  to  discussions 

with  Mexico  concerning  revisions  to 

the  U.S. — Mexican  AM  Radio 

Broadc:astmg  Agreement; 
— Studies  related  to  FM  receiver 

characteristics.  FM  listening,  Mnd  FN4 

station  mileage  separations. 


51782  Fadsral  Register  /  Vol.  47.  No.  222  /  Wednesday,  November  17.  1982  /  Notices 


and  other  business  within  the  scope  of 
the  Committee. 

The  meetings  of  the  Committee  are 
public  and  are  open  for  participation  by 
all  interested  persons.  The  meeting 
scheduled  for  November  30. 1982  may.  if 
the  participants  so  decide,  be  recessed 
for  resumption  at  such  other  time  and 
place  as  they  may  designate. 

For  further  information  please  contact 
the  Committee  Chairman.  Louis  C. 
Stephens  at  FCC  Headquarters,  (202) 
632-7792 

William ).  Tncarico, 
Secretary.  Federal  Communications 
Commission. 

(FR  Doc  82->n5H  VMed  H-l8-8£  8:43  ami 
aUJNQ  COOC  STIZ-OI-H 


FEDERAL  MARITIME  COMMISSION 

A9r66nwnts  Fited 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreements  have  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733,  75  Stat.  763,  46 
U.S.C.  814). 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  of  the  agreements 
and  the  justifications  offered  therefor  at 
the  Washington  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  Room  10327;  or  may  inspect  the 
agreements  at  the  Field  Offices  located 
at  New  York.  N.Y.;  New  Orleans, 
Louisiana;  San  Francisco,  California; 
Chicago,  Illinois;  and  San  Juan,  Puerto 
Rico.  Interested  parties  may  submit 
comments  on  each  agreement,  including 
requests  for  hearing,  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington,  D.C.  20573.  within  20  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  Comments 
should  include  facts  and  arguments 
concerning  the  approval,  modification, 
or  disapproval  of  the  proposed 
agreement.  Comments  shall  discuss  with 
particularity  allegations  that  the 
agreement  is  unjustly  discriminatory  or 
unfair  as  between  carriers,  shippers, 
exporters,  importers,  or  ports,  or 
between  exporters  from  the  United 
States  and  their  foreign  competitors,  or 
operates  to  the  detoiment  of  the 
commerce  of  the  United  States,  or  is 
contrary  to  the  public  interest,  or  is  in 
violation  of  the  Act. 

A  copy  of  any  comments  should  also 
be  forwarded  to  the  party  filing  the 
agreements  aad  the  statement  should 
indicate  that  this  kas  been  done. 

Agreement  No.  T-400a-2. 

PiUng  Party:  Mt.  ]ohn  E.  Nolan. 
Assistant  Port  Attorney,  Port  of     ' 


Oakland,  66  Jack  London  Square,  P.O. 
Box  2064,  Oakland.  CaUfomia  94604. 

Summary:  Agreement  No.  T-4008-2 
between  the  Port  of  Oakland  (Port)  and 
Marine  Terminals  Corporation  (MTC) 
modifies  Agreement  No.  T-4008 
between  the  Port  and  MTC  whereby  the 
Port  assigned  to  MTC  the  responsibility 
of  management  and  the  provision  of 
terminal  operating  and  cargo  solicitation 
services  for  Berths  G,  H,  I  and  J  of  the 
Port's  Seventh  Street  Marine  Terminal. 
.Agreement  No.  T-4008-2  provides  that, 
in  the  interest  of  maximizing  the  use  of 
the  terminal  area  and  cargo  throughput, 
to  the  extent  that  MTC  obtains  use  of 
the  facility  by  vessels  that  do  not 
require  the  use  of  a  berth  with  a 
container  crane,  thereby  permitting 
additional  use  of  the  wharf  area  for  the 
holding  of  cargoes,  MTC  may  retain  an 
additional  2)5  percent  of  gross  dockage 
and  wharfage  revenues  which  accrue 
from  such  use  by  said  vessels  and  their 
cargoes. 

Agreement  No.  93-28. 

Filing  Party:  David  C.  Nolan,  Esq., 
Graham  and  James,  One  Maritime  Plaza, 
Third  Floor,  San  Francisco,  California 
94111. 

Summary:  Agreement  No.  93-28 
amends  the  basic  agreement  of  the 
North  Europe-U.S.  Pacific  Freight 
Conference  to  extend  the  expiration 
dates  of  the  joint  service  voting  and 
independent  action  clauses  through 
December  30,  1983. 

Agreement  No.  5600-44. 

Filing  Party:  Charles  F.  Warren,  Esq., 
Warren  4  Associates,  P.C..  1100 
Connecticut  Avenue,  NW.,  Washington. 
D  C.  20036. 

Summary:  Agreement  No.  5600-44 
would  amend  the  current  independent 
action  provision  of  the  Philippines  North 
America  Conference  Agreement  in  order 
to  allow  members  to  extend  prior 
independent  filings  without  again  having 
to  give  30  days'  notice.  Only  a  seven  (7) 
day  notice  period  would  be  required  in 
this  instance. 

Agreement  Nos.  964aA-19.  20.  21  and 

Filing  Party:  Wade  S.  Hooker.  Jr., 
Esquire.  Burlingtiam  Underwood  &  Lord. 
One  Battery  Park  Plaza,  New  York.  New 
York  10004. 

Summary:  The  basic  agreement  of  the 
Inter-American  Freight  Conference 
would  be  modified  by  amendments  A- 
19.  A-20,  A-21  and  A-22  which 
respectively:  (1)  Authorize 
establishment  and  procedures  for 
committees  at  principal's  meeting;  (2) 
permit  executive  administrator  and  his 
assistant  to  execute  and  file  agreement 
amendments;  (3)  increase  security 
deposit  to  $50,000,  and  (4)  provide  that 


no  member  line  or  any  of  its  agents  may 
act  as  a  soliciting  agent  for  any  non- 
conference  carrier  in  the  trade  covered 
by  the  Conference. 

By  Order  of  the  Federal  Maritiine 

Commission. 

Dated:  November  12, 1982. 
Francis  C.  Humey, 

Secretary. 

|FR  Doc.  82-31497  Filed  11-16-82;  8:46  am] 
BILJJNQ  CODE  C73«M)1-M 


FEDERAL  RESERVE  SYSTEM 

Bank  Holding  Companies;  Proposed 
De  Novo  Nontiank  Activities 

The  organizations  identified  in  this 
notice  have  appUed,  pursuant  to  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(c)(8))  and 
§  225.4(b)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.4(b)(1)),  for  permission  to 
engage  de  novo  (or  continue  to  engage  in 
an  activity  earlier  commenced  de  novo], 
directly  or  indirectly,  solely  in  the 
activities  indicated,  which  have  been 
determined  by  the  Board  of  Governors 
to  be  closely  related  to  banlung. 

With  respect  to  these  apphcations, 
interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices."  Any 
comment  that  requests  a  hearing  must 
include  a  statement  of  the  reasons  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal 

The  applications  may  be  inspected  at 
offices  of  the  Board  of  Governors  or  at 
the  Federal  Reserve  Bank  indicated. 
Comments  and  requests  for  hearings 
should  identify  clearly  the  specific 
application  to  which  they  relate,  and 
should  be  submitted  in  writing  and 
received  by  the  appropriate  Federal 
Reserve  Bank  not  later  than  the  date 
indicated  for  each  application. 

A.  Federal  Reserve  Bank  of  Dallas 
(Anthony  ].  Montelaro,  Vice  President), 
400  South  Akard  Street,  Dallas,  Texas 
75222; 

1.  Andrews  Bancsharea,  Inc., 
Andrews,  Texas  (leasing  activities; 
Texas}:  To  engage  in  making  leases  of 
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p'-i'sor.ai  pi3prrtv  in  accordance  \vi'h 
ihe  Board's  Reguldtion  Y.  These 
activities  would  be  conducted  from  an 
ofiice  in  Andrews,  Texas,  serving  the 
Sidte  of  Texas.  Comments  on  this 
i!;)pliration  must  be  received  not  later 
th.'jn  Dec"mb»r  9,  1982. 

B.  Federal  Reserve  Bank  of  San 
1  ;  Jiicisco  (Harry  W.  Green.  Vi  e 
President),  400  Sansome  Street,  San 
i'rancisco,  California  94120: 

1.  BanLAmerica  Corporation,  San 
t  i.inc.isco,  California  (financing, 
servicing,  and  insurance  acliviues; 
!  xpansion  of  geographic  scope; 
Pninsyivani.T):  To  continue  to  (jnya^e, 
U'.rough  its  indirect  subsidiary, 
i-  rnancnAmerica  Ccnsnmor  Discnimt 
C'lmpany,  a  Pennsylvania  corpor.dion, 
in  the  activities  of  making  or  arquring 
i'-i  its  own  account  loans  and  other 
pxlonsions  of  credit  such  as  vioi'd  be 
made  or  acquired  by  a  finance  con:pai-y; 
servicing  loans  and  other  extensiors  of 
credit:  and  offering  credit-re!jt"d  life 
insurance,  credit-related  accident  and 
he  dth  insurance  and  credit-related 
property  insurance.  Such  activities  will 
i'lciude,  but  not  be  limited  to,  purchasing 
installment  sales  finance  contracts, 
making  loans  and  other  extensmns  of 
credit  to  consumers  as  well  r>s  small 
businesses,  making  loans  and  other 
extensions  of  credit  secured  by  real  and 
personal  property,  and  offering  credit- 
related  life,  credit-related  accident  and 
health  and  credit-related  propertv 
insurance.  Credit-related  life  and  credit- 
related  accident  and  health  insieance 
miy  be  reinsured  by  BA  Insurance 
Company,  Inc.,  an  affiliate  of 
I  inanceAmerica  Consumer  Discount 
Company.  These  activities  will  be 
conducted  from  an  existing  office 
located  in  Hazleton,  PennsyKania. 
serving  the  entire  State  of  Pennsylvania. 
Comments  on  this  ai'plicalion  must  be 
received  nut  later  than  IJeccm.ber  9, 
1982. 

Board  of  Gove.'-niiis  of  the  Federal  Reserve 
System.  November  10,  1982. 
lames  McAfee, 
Associate  Secrptary  of  the  Board. 

IKR  0<K   H2-313Hfl  Kilpd  ll-16-«:;   S:4.'j  .im| 
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Formation  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
Ifl42(a)(l))  to  become  bank  holding 
companies  by  acquiring  voting  shares 
and/or  assets  of  a  bank.  The  factors  that 
are  considered  in  acting  on  the 
applications  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 


Each  applicrition  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  13. ink  indicated 
for  that  application.  With  respect  to 
each  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  thit  application. 
Any  crmm°nt  on  an  application  that 
rcquef-ts  a  hearing  m.ust  include  a 
statement  of  why  a  written  presentation 
Vv-ould  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispu'e  summarizing  the 
evidence  that  would  he  presented  at  a 
h^^^r'^g, 

A.  Federal  Reser\e  Bank  of  Boston 
(Richard  E.  Randall,  'Vice  President)  600 
.'\i!anlic  Avenue.  Boston.  Massachusetts 
0,:iOG: 

1.  Kingswood  Bank -Corp..  Wolfeboro, 
New  Hampshire:  to  become  a  bank 
hc'dtng  company  by  acquiring  80 
percent  of  the  voting  shares  of 
Kin<;swood  Tnist  f,  Savings  Dank, 
VVuifeboro.  New  Hamsphiie.  Comments 
en  this  application  must  be  received  not 
later  tnan  December ;),  lOS:. 

B.  Federal  Reserve  Bank  of  Chicago 
(Fianklin  P.  Dreyrr,  X'lm  President)  230 
Soiicii  La  Salle  Street,  Chicago,  Illinois 
eoeno: 

1   Hinsdale  Bancsl-.ares,  Inc.. 
1  iin.iidie.  Illinuis:  to  br cjnie  a  bank 
holding  company  by  acq".iring  100 
percent  of  the  voting  shares  of  Bank  of 
Hinsddlf.'.  Hinsdale,  Illinois.  Comments 
on  this  application  must  be  received  not 
later  Ih.^n  December.  9,  imz. 

2.  Livermore  Bancorporation, 
Livermore,  Iowa;  to  become  a  bank 
holding  company  by  acquiring  97 
percent  of  the  voting  shares  of 
Livermore  State  Bank.  Livermore,  Iowa. 
Comments  on  this  application  must  be 
received  not  later  than  December  9, 
1982. 

Board  of  Governors  of  the  federal  Reserve 

Svs'pm.  November  10.  19S2. 

lames  McAfee. 

Associate  Secretary  of  the  Board. 

\\H  Ooc  (C-'JIMI  Filed  11 -16-fli:  B.45  am| 
BILLING  CODE  e210-01-M 


Bank  Holding  Companies;  Proposed 
Oe  Novo  Nonbank  Activities 

Th.e  organizations  identified  in  this 
ni'ticf-  l.jve  applied,  pursuant  to  section 
4(c)(8)  of  the  Bank  Holdinfi  Company 
Act  (12  U.S.C.  1843(c)(8))  and 
§  225.4(b)(1)  of  the  Board's  Regulation  Y 
(12  CHR  225.4(b)(1)),  for  permission  to 
engage  de  novo  (or  continue  to  engage  in 
an  acti\  ity  earlier  commenced  de  novo]. 
directly  or  indirectly,  solely  in  the 
activities  indicated,  which  have  been 
determined  by  the  Board  of  Governors 
to  be  closely  related  to  banking. 


With  respect  to  these  appiicatinns. 
interested  persons  may  ixnre-s  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices."  Any 
comment  that  requests  a  hearing  must 
include  a  statement  of  the  reasons  a 
written  presentation  would  not  suffice  m 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute. 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  partj  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

The  applications  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated. 
Comments  and  requests  for  hearings 
should  identify  clearly  the  specific 
application  to  which  they  relate,  and 
should  be  submitted  in  writing  and 
received  by  the  appropriate  Federal 
Reserve  Bank  not  later  than  the  date 
indicated  for  each  application. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Lee  S.  Adams,  Vice  President),  1455 
East  Sixth  Sb-eet,  Cleveland,  Ohio  44101: 

1.  Independence  BancCorp., 
Independence,  Ohio  (leasing  activities; 
northern  Ohio):  To  engage  through  its 
subsidiary,  Independence  Equipment 
Leasing  Company,  in  making  leases  of 
personal  property  (e.g.,  machine  tool 
equipment,  automotive  equipment, 
computers  and  office  equipment)  in 
accordance  with  the  Federal  Reserve 
Board's  Regulation  Y.  These  activities 
would  be  conducted  from  an  office  in 
Independence,  Ohio,  serving  northern 
Ohio. 

B.  Federal  Reserv  e  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President),  400  Sansome  Street,  San 
Francisco,  California  94120: 

Correction 

1.  VaJJey  Capital  Corporation,  Las 
Vegas,  Nevada  (insurance  activities; 
Nevada):  This  notice  corrects  a  previous 
Federal  Register  Document  (FR  Doc.  82- 
30852)  thnt  vv,-.3  published  at  page  51001 
of  the  issue  for  Wednesday,  November 
10,  1982.  Applicant  proposes  to  engage 
in  underwntmg  and  reinsuring  credit  life 
insurance  and  credit  accident  and 
health  insurance  which  is  directly 
related  to  the  extensions  of  credit  b\  the 
bank  holding  company  svstem. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  November  10.  1982. 
fames  McAfee, 

Associate  Secretary  of  the  Bocrd. 

|FR  Doc.  82-31382  Filed  11-18-82.  8:43  am| 
BtUJNG  CODE  UI0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Services 

Administration  for  Children,  Youtti  and 
Families  Head  Start  Summer 
Programs;  Intent  To  Discontinue 
Funding 

AGENCY:  Office  of  Human  Development 
Services,  HHS. 

SUBJECT  Notice  of  Intent  to  Discontinue 
Funding  of  Summer  Head  Stdrt 
Programs. 

SUMMARY:  The  Secretary  of  Health  and 
Human  Services  has  determined  that 
summer-only  Head  Start  programs. 
because  of  their  limited  duration,  do  not 
produce  the  positive  outcomes  for 
enrolled  children  and  their  families  that 
are  produced  by  full  year  Head  Start 
programs  and  that,  consequently, 
Federal  funding  for  summer-only 
programs  should  be  discontinued  This 
determination  has  been  made  in 
consultation  with  the  Department 
officials  concerned,  and  on  the  basis  of 
comments  received  from  a  Iprge  number 
of  people  involved  in  and  concerned 
with  Head  Start. 

EFFECTIVE  DATE:  November  17. 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  Ambrose,  Head  Start 
Bureau,  P.O.  Box  1182,  Washington,  D.C 
20013.  (202/755-7782).- 

A.  Rationale  for  Discontinuing  Summer 
Head  Start  Programs 

1.  Head  Start  Research.  The 
Westinghouse  Learning  Corporatie  n, 
working  in  concert  with  Ohio 
University,  was  commissioned  in  1968. 
three  years  after  Head  Start  got 
underway,  to  conduct  an  evaluation  of 
program  outcomes.  The  purpose  of  the 
study  was  to  address  a  "limited 
question  concerning  Head  Start  s 
impact;  namely;  taking  the  program  as  a 
whole  as  it  has  operated  to  date,  to  what 
degree  has  if  had  psychological  and 
intellectual  impact  on  children  that  has 
persisted  into  the  primary  grades?"  The 
study  attempted  to  determine  to  what 
extent  children  in  first,  second  or  third 
grade  in  1968  who  had  attended  Head 
Start  programs  any  time  dunng  the 
period  from  summer  1965  to  spring  1968 
were  different  in  their  intellectual  and 


social-personal  development  from 
comparable  children  who  did  not  attend. 

During  summer  and  fall  1968. 
standardized  tests  were  given  to 
children  in  104  centers  nationwide  who 
had  gone  to  first,  second,  or  third  grades 
in  local  schools.  These  centers  were 
intended  to  represent  a  random  sample 
of  the  12,927  Head  Start  centers  in  the 
U.S.  in  1966-1967.  The  sample  included 
75  summer  centers  and  29  full  year 
centers.  This  reflected  the  proportional 
dominance  of  the  summer  effort,  which 
includrd  70  percent  of  the  children  at 
that  time  No  distinctions  were  made 
between  programs  that  were  part  day 
and  full  day  In  addition  to  child  testing, 
parents  and  teachers  supplied 
additional  information  through 
interviews  and  rating  scales. 

Head  Start  children  were  matched 
with  other  children  who  met  the  Head 
Start  eligibility  criteria  but  had  not 
participated  in  the  preschool 
intervention 

The  findings  substantially  for  summer 
vs.  full  year  programs.  Summer 
programs  had  no  lasting  impact.  The 
children  who  had  attended  summer 
.  programs  did  not  score  significantly 
h.gher  than  a  matched  comparison  group 
who  had  not  attended  Head  Start  in  any 
grade  or,  with  isolated  exceptions  of 
limited  consequence,  on  any  of  the 
cognitive  or  affective  measures. 

Head  Start  was  converted  to  full  year 
program  status  in  April,  1969,  and 
summer  programs  have  continued  to 
convert  to  full  year  since  that  time.  Only 
65  summ.er  programs  remain  today. 

.New  analyses  of  the  Westinghouse 
data  and  other  research  studies 
conducted  since  that  time  have  not 
materially  altered  the  unfavorable 
picture  of  summer  program  outcomes 
when  compared  with  the  benefits 
produced  by  full  year  Head  Start 
programs  Wh.ile  summer  programs  have 
been  shown  to  be  of  some  value, 
particularly  in  initiating  health  services 
and  special  education  and  related 
services  for  handicapped  children, 
major  benefits  are  achieved  only  when 
the  children  are  m.eaningfully  linked  to 
full  year  programs.  No  study  has 
demonstrated  significant  outcomes  for 
summer-only  program  participants. 

2.  tiead  Start  Strategy  Paper  In 
October  of  1981,  the  Administration  for 
Children,  Youth  and  Families  (ACYF) 
published  a  strategy  paper  called. 
"Head  Start:  Directions  for  the  Next 
Three  Years,"  which  was  widely 
circulated  in  the  Head  Start  community 
and  among  other  agencies  and 
organizations  in  the  child  development/ 
child  care  field.  Over  600  copies  of  the 
paper  were  made  available  to  a  broad 
audience  through  distribution  from  both 


ACYF  Headquarters  and  Regional 
Offices.  The  paper  was  well  publicized, 
and  copies  were  made  available  to  the 
Congress  and  to  any  organization  or 
individual  requesting  one.  Over  3,000 
responses  to  the  paper  were  received. 

The  strategy  paper  discussed  summer 
Head  Start  programs  in  the  following 
terms; 

•  Completion  of  the  Phase-out  of 
Summer  Programs.  While  summer 
programs  do  provide  some  tangible 
benefits,  they  are  too  brief  to  result  in 
sustained  developmental  gains  for 
children  and  their  families. 
Consequently,  over  the  past  several 
years,  there  has  been  an  effort  to 
gradually  phase  these  programs  out 
We  expect  to  complete  this  phase-out 
in  FY  1982. 

In  FY  1981  there  were  about  65 
"summer-only"  Head  Start  programs  in 
operation,  serving  approximately  12,000 
children.  The  proposal  to  phase  these 
programs  out  and  convert  them  to 
"regular"  Head  Start  programs  (i.e.. 
programs  of  approximately  eight  months 
duration)  was  based  on  two 
considerations.  First,  approximately  S4 
million  could  be  redirected  toward 
providing  additional  support  for  children 
in  the  regular,  mainstream  program  in 
states  which  currently  have  summer 
programs.  Second,  the  proposal  was 
based  on  a  long  standing  recognition 
that  the  duration  of  services  in  these 
programs  (generally  6-8  weeks)  is  too 
brief  to  produce  lasting  developmental 
gains  for  the  children  enrolled.  It  should 
also  be  noted  that  the  phase-out  of 
summer  programs  is  a  policy  direction 
that  has  been  pursued  for  a  number  of 
years.  The  strategy  paper  proposal  to 
convert  the  remaining  65  to  regular 
Ffead  Start  programs  represents  the 
completion  of  the  process. 

B.  Public  Comments  on  Phasing-Out 
Summer  Head  Start  Programs 

The  public  reaction  which  the 
proposal  to  phase  out  summer  Head 
Start  programs  elicited  was  generally 
sympathetic  to  the  proposal, 
Commentors  viewed  the  proposal  as 
regrettable  but  necessary  especially  in 
light  of  the  financial  limitations  then 
facing  Head  Start  programs  nationwide. 
It  was  also  acknowledged  by 
commentors  that  summer  programs  are 
less  effective  than  full-year  programs.  It 
was  recommended  that  we  make  some 
provision,  in  communities  previously 
served  by  these  programs,  for  enrolling 
eligible  children  in  the  regular  program. 

Records  of  the  review  of  public 
comments  on  the  strategy  paper 
proposal  to  phase  out  summer  Head 
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Start  programs  Te"veal  that  the 
r.ommentore  concurred  in  the  proposal. 
The  record  reveals  comments  sut  h  as; 
Regrettable  (to  discontinue  funding  of 
summer  Head  Start  programs)  but  if 
necessary  for  the  larger  programs 
survival,  (it)  can  be  justified;"  "Summer 
programs  (are)  ineffective  in 
comprehensive  child  developmeni,"  and. 
the  proposal  is  e  "good  start  in 
reconsidering  esoteric  functions  of  Head 
Start  and  rechanneling  those  monies  in 
regular  Head  Start  programs."  The 
records  of  the  review  of  comments  also 
note:  "Most  of  the  favorable  responses 
gave  qualifications  for  phasing  out,  i.e., 
continue  serving  these  children  in 
comprehensive  program." 

C.  Announcement 

In  accordance  with  his  responsibility 
under  Section  641  of  the  Head  Start  Act 
(Pub.  L.  97-35)  to  select  Head  Start 
grantees  which  he  determines  to  be 
capable  of  carrying  out  the  purposes  of 
the  Head  Start  program,  the  Secretriry  of 
Health  and  Human  Services  has 
determined  that  funding  for  summer 
Head  Start  programs  will  be 
discontinued.  As  explained  above  ttie 
discontinuance  of  all  summer  Head 
Start  programs  reflects  the  Secretary's 
judgment  that  full  year  programs  are 
more  effective  than  summer  progr<jms  in 
meeting  the  needs  of  Head  Start 
children.  Thus,  the  discontmuaricr  is  not 
based  on  particular  deficiencies  in  any 
individual  summer  Head  Start  program 

In  a  presss  release  dated  Apn!  I.i. 
1982,  the  Department  said,  in  part: 

HHS  Secretary  Richard  S.  Schvveiker.  in  an 
.ictinn  he  snid  will  "reinforce  our  stKing 
support  for  Head  Sturt  through  morr  effective 
iisie  of  the  S912  million  appropriKfcri  for  the 
program."  has  decided  to  conipiete  the 
cfinversion  of  the  65  existing  siiniriMT  only 
r.iiigrani.s  tn  full-time  programs  ihHt  roughly 
parallel  the  conventional  school  yai  over  a 
two-yeai  period. 

Children  whose  exposure  to  the  Head  Start 
program  has  until  now  been  restricted  to  the 
summer  months  will  have  a  greater 
opportunit\  (n  enhance  their  pre-scnool 
developmeni  on  a  (full  veH^'  basis  as  a  re.sult 
of  changes  S;:hweiker  announced  lodny. 

Unde'  Ins  pi.in.  the  Federal  funds  thai 
se've  4-  and  5-year-old  youngsters  m  the 
summer  programs  would  fie  redirected  to 
support  vear-roiind  Head  Sta-t  acti\i!!es 
Summer  programs  will  be  offered  adJituir.al 
f'  p.Js  to  aid  m  the  transition  '    '    ' 

It  has  long  been  recognized  that  Head 
Start  programs  of  six  to  eight  weeks  are  too 
iirief  to  produce  lasting  dereiopment.il  g,wii^ 
for  participants,"  Schweiker  said  in 
explaining  the  move  toward  year-round 

sl.ltUS. 

Summer  Head  Start  programs  will  be 
phased  out  according  to  instructions  issued 
la  the  Commissioner  of  the  Administration 
for  Children,  Youth  and  Families  to 


"arceierale  and  completi-  the  nrciceso  of 
converting  Summer  prog.-oTif  mto  m.jre 
effective  full  year  Head  S--j,'t  programs." 

The  goals  of  this  effort  include: 

•  To  enable  more  children  to  receive  the 
demonstrated  benefits  of  full  year 
Head  Start  services  (benefits  which 
have  not  been  convmcingly 
demonstrated  in  summer  programs)  by 
converting,  wherevur  possible, 
summer  progri^ms  iii'o  full  \  ear 
programs- 

•  To  provide  full  year  Head  Start 
services  to  the  same  communities 
which  have  previously  been  served  by 
summer  Head  Start 

This  policy  with  respect  to  suni.mer 
Head  Start  programs  is  effective  upon 
publication  in  Fiscal  Year  1983. 

l(Jaiegory  of  Federal  Domestic  Assistance 
Program  Number  13.000  Project  Head  Start) 

Dated  Novembei  10,  1982. 
Clarence  E.  Hodges, 

Commissioner,  Administration  for  Children. 
Youth  and  Families. 

.Approved 
Dorcas  R.  Hardy, 

A.-isi.'ituril  Spi  rflary  for  Human  Development 
Services. 

Il-Tt  Doi   8:-3i4tl3  F:i.-d  11-16-^)2.  B  «  ,im| 
BILLING  CODE  413(M>1-M 


Social  Security  Aamirtistration 

Privacy  Act  of  1974;  Report  ot  Altered 
System  of  Records 

AGENCY:  boci.i   Security  Administration 
(SSA),  Health  and  Human  Services 

Doin-tnient  (HHS), 

action:  Mtered  System  of  Records. 

summary:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)(4))  and  the 
Office  of  Management  and  Budget 
(OMB)  Circular  No.  A-108.  we  are 
issuing  public  notice  of  our  intent  to 
expand  the  purposes  for  which  we  use 
information  in  the  Privacy  Act  system  of 
records  09-6i)-0210— Record  of 
Individuals  Authorized  Entry  to  Secured 
.'\utomated  Data  Processinp  Area.  HHS/ 
SSA/OS.  Wr  also  htr  making  a  number 
of  "housekeeping"  changes  which  make 
the  system  of  records  accurate.  The 
proposed  changes  arr  discussed  below 
in  the  supplementary  information 
sertioti. 

We  invite  public  comments  on  this 
[  '•uposal. 

DATES:  We  filed  a  report  of  altered 
system  with  the  President  of  the  Senate. 

the  Speaker  ot  the  House  of 
Representatives  and  the  Director.  Office 
of  Management  and  Budget  on 
November  If).  1982.  in  accoruance  with 
the  lequiremtMits  of  ONfB  Ciicular  ,\o. 


.•\-108.  The  proposed  alteration  wiil 
become  efftc.tive  on  janu.iry  9.  19^3. 
biiipss  we  receive  comments  on  or 
before  that  date  which  would  result  in  a 
contrary  determination.  The 
"housekeeping  '  changes  are  effective 
.November  17.  1982. 

ADDRESSES:  Interested  individuals  may 
co.mment  on  this  proposal  by  writing  to 
the  SSA  Piivucy  Officer,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 
Comments  received  will  be  available  for 
public  inspection  at  3-F-l  Operations 
Building  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Call  Bdker.  De.pu'\  IJircMnr.  Office 
of  Systems  Operatu.n.s   Social  Secuntv 
Administration,  Room  ."it-l  ('uinputer 
Center,  6401  Security  Bu>..cv>ird, 
Baltimoi^,  Maryland  21235,  telephone 
(area  code  3011  ,sav-:44r 

SUPPLEMENTARY  INFORMATION;  Iht 
Record  of  Individuals  Authorized  Entry 
to  Secured  ADP  Areas  ^\^-U-\r:   s   hr 
basic  security  system  \s  <     t,  \-.  •  ;.vi  to 
safeguard  personal  and  sensUive 
records  about  individuals.  The  primary 
purpose  of  the  system  is  to  restrict 
access  to  the  computer  facility  and 
secured  areas  to  those  individuals  who 
have  a  legitimate  need  and  are 
authorized  to  enter  the  facility  and 
secured  areas.  It  contains  identifying 
data  on  these  individuals:  e.g..  name. 
Social  Security  number  and/or  driver's 
license  number.  Records  are  maintained 
on  employees  of  SSA  as  well  as 
commercial  vendors  and  other 
individuals  who  have  a  need  to  enter  the 
computer  facility  and  secured  areas  in 
the  performance  of  their  official  duties. 
The  system  also  electronically  records 
the  date  and  time  an  individual  enters 
and  exits  various  sites  of  the  computer 
facility  and  secured  areas. 

a.  Proposed  Alteration:  Expansion  of 
the  Purposes  of  the  System:  We  are 
proposing  to  expand  the  purposes  for 
which  we  use  information  in  the  system 
to  permit  an  additional  use  for 
management  mformation.  This  change 
will  permit  us  to  use  the  information  m 
the  system  pertaining  to  the  dale  and 
time  of  an  individual's  entry  and  exit  to/ 
from  secured  areas  to  verify  employee 
time  and  attendance  when  we  suspect 
errors  on  employee  time  sheets 
completed  at  their  regular  duty  station. 
Managerial  personnel  must  know  if 
employees  are  in  or  out  of  secured 
areas.  We  currently  use  '  sipn-in/sign- 
out  sheets"  completed  when  an 
employee  leaves,  or  returns  to.  his/her 
duty  station  to  go  to,  or  return  from,  the 
computer  facility  and  secured  areas; 
however,  we  cannot  rely  upon  this 
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procedure  to  accurately  reflect 
attendance  absent  a  comparison  with 
information  recorded  when  the 
individual  enters  or  leaves  the  ADP 
areas. 

B.  General  Housekeeping  Revisioni^: 
In  addition  to  the  alteration  discussed  In 
item  A  above,  we  have  made  a  number 
of  minor  revisions  to  the  system  as 
indicated  below; 

1.  We  have  clarified  the  categories  of 
records  section  of  the  system  to  indicate 
that  the  system  contains  information 
pertaining  to  authorized  individuals' 
date  and  time  of  entry  and  exit  to/from 
the  computer  center  and  secured  areas. 
This  information  always  has  been 
maintained;  however,  it  inadvertently 
was  not  stated  in  the  initial  publication 
of  the  notice  (44  FR  21375.  April  10. 
1979). 

2.  We  have  clarified  language  in  the 
purpose  section  to  more  fully  state  the 
purposes  of  the  system. 

3.  We  have  revised  the  storage  section 
to  indicate  that  the  storage  medium  fur 
records  is  paper  copy  and  magnetic 
media.  This  section  previously  indicated 
that  the  records  were  stored  on 
magnetic  tape  and  paper  copy.  This 
change  also  has  been  renected  in  the 
retrievability  and  retention  and  disposal 
sections  where  reference  was  made  to 
magnetic  tape  records. 

4.  We  have  clarified  language  in  the 
safeguards  section  to  indicate  that 
access  to  records  maintained  in  the 
system  is  limited  to  security  personnel 
and  the  Directors  within  the  Office  of 
Systems  Operations  (or  their  authorized 
representatives). 

5.  We  have  clarified  the  retention  and 
disposal  section  to  indicate  differences 
in  retention  and  disposal  practices 
relative  to  paper  and  magnetic  media 
records. 

6.  We  have  specified  the  correct  office 
name  in  the  systeiB  manager  section. 
changing  the  designation  from  Office  of 
Systems  to  Office  of  Systems 
Operations. 

7.  We  have  added  language  to  the 
contesting  records  procedures  section  to 
indicate  additional  procedures 
individuals  should  follow  when 
contesting  information  maintained  about 
them. 

C.  Effect  of  the  Proposed  Alteration 
on  Individual  Privacy:  The  goal  of  this 
system  is  to  restrict  access  to  personal 
and  sensitive  information  to  those 
individuals  who  have  legitimate  needs 
to  access  the  information,  thereby 
maintaining  the  confidentiality  and 
safety  of  records  entrusted  to  SSA  The 
alteration  which  we  have  proposed  will 
assist  in  monitoring  attendance  of 
employees  who  have  access  to  secured 
ADP  areas.  Consequently,  we  do  not 


anticipate  that  our  additional  use  of 
information  would  result  in  any 
unwarranted  invasion  of  the  privacy 
rights  of  the  individuals  affected.  The 
notice  below  contains  the  revisions 
discussed  above. 

Datfd:  November  10.  1982. 
John  A  Svahn. 
Co  ivmissioner  of  Social  Security. 

09-60-0210 

SYSTEM  name: 

Refcird  of  Individuals  Authorized 
Entry  to  Secured  Automated  Data 
Processing  (ADP)  Area.  HHS/SSA/OS. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Office  of  Systems.  Computer  Center 
Building.  B401  Security  Boulevard, 
Baltimore,  Maryland  21235. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Those  individuals  with  a  legitimate 
need  who  are  authorized  entry  to  the 
secured  ADP  area. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM! 

This  system  contains  the  name,  badge 
number,  of  employer,  access  level,  a 
unique  five-digit  identifying  number,  and 
a  nine-digit  number  which  is  either  the 
social  security  number  or  driver's 
license  number  for  each  individual 
authorized  to  enter  the  secured  ADP 
area.  This  system  also  contains  date 
and  time  of  actual  or  attempted  entry  to 
and  exit  from  secured  areas. 

authority  for  maintenance  of  the 
system: 

5  i:SC.  552a(e)(10). 

PURPOSE(S): 

This  system  is  the  basic  system  which 
we  use  to  safeguard  personal  and 
sensitive  records  about  individuals. 
Records  in  the  system  are  used  to 
restrict  access  to  the  SS.A  computer 
facility  and  other  secured  areas  which 
house  the  information. 

Data  in  the  system  also  are  used  for 
management  purposes  to  ensure  the 
security  of  the  computer  facility  and 
secured  areas  and  to  verify  time  and 
attendance  when  employee  fraud  or 
abuse  is  suspected. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  for  routine 
uses  as  indicated  below: 

1  To  a  congressional  office  in 
response  to  an  inquiry  from  the 
congressional  office  made  at  the  request 
of  that  individual. 


2.  To  the  Department  of  Justice  in  the 
event  of  litigation  where  the  defendant 
is: 

(a)  the  Department  of  Health  and 
Human  Services  (HHS),  any  component 
of  HHS,  or  any  employee  of  HHS  in  his 
or  her  official  capacity; 

(b)  the  United  States  where  HHS 
determines  that  the  claim,  if  successful, 
is  likely  to  directly  affect  the  operations 
of  HHS  or  any  of  its  components;  or 

(c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the  Justice 
Department  has  agreed  to  represent 
such  employee; 

HHS  may  disclose  such  records  as  it 
deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

3.  To  the  Internal  Revenue  Service, 
Department  of  the  Treasury,  as 
necessary,  for  the  purpose  of  auditing  " 
the  Social  Security  Administration's 
compliance  wfth  safeguard  provisions  of 
the  Internal  Revenue  Code  of  1954,  as 
amended. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

SSA  stores  records  in  this  system  on 
magnetic  media  and  paper  form. 

retrievability: 

SSA  retrieves  magnetic  media  records 
by  name,  badge  number  and  the  unique 
five-digit  identifying  number  and  paper 
records  alphabetically  by  name, 

SAFEGUARDS: 

SSA  maintains  computerized  records 
in  a  highly  secured  room  within  the 
secured  area  and  hard  copy  records  in  a 
locked  room.  Only  authorized  security 
personnel  and  the  Directors  within  the 
Office  of  Systems  Operations  for  their 
authorized  representatives)  have  access 
to  these  records.  SSA  has  established 
system  security  for  this  system  in 
accordance  with  the  HHS  ADP  System 
Manual,  "Part  6,  ADP  System  Security." 

RETENTION  AND  DISPOSAL: 

SSA  retains  records  in  this  system  for 
up  to  3  years  following  expiration  of  an 
individual's  authority  to  enter  the 
secured  area.  SSA  destroys  paper 
records  by  shredding.  When  an 
individual  is  no  longer  authorized,  SSA 
deletes  information  from  magnetic 
media  immediately. 
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SYSTEM  MANAQER(S)  AND  ADDRESS: 

Associate  Commissioner,  Office  of 
Systems  Operations.  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 

NOTinCATION  PROCEDURE: 

An  individual  can  determine  if  this 
system  contains  a  record  pertaining  to 
him  or  her  by  writing  to  the  individual 
specified  under  system  manager  above. 
When  requesting  notification,  an 
individual  should  provide  his  or  her 
social  security  number,  name,  signature, 
or  other  personal  identification  and  refer 
to  this  system.  These  procedures  are  in 
accordance  with  HHS  Regulations  45 
CFRSb. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
These  access  procedures  are  in 
accordance  with  HHS  Regulations  45 
CFR  Part  5b. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
identify  the  record,  specify  the 
information  they  are  contesting  and 
state  the  corrective  action  sought  and 
the  reasons  for  the  correction  with 
supporting  Justification.  These 
procedures  are  in  accordance  with  HHS 
Regulations  46  CFR  Part  5b. 

RECORD  SOURCE  CATEGORIES: 

SSA  obtdins  information  in  this 
system  from  the  individuals  who  are 
covered  by  the  svstem, 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

.None. 

n*  Dnc  HZ-3U23  Filed  11-15-82:  8:45  am) 
BILLING  CODE  41<»0-11-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 
(Docket  No  N-82-1  .831 

Membership  of  the  Performance 
Review  Board  and  Schedule  for 
Awarding  Performance  Bonuses  to 
SES  Career  Executives 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Housing 
and  Urban  Development  announces  the 
names  of  individuals  who  will  serve  on 
the  Departmental  Performance  Review 
Board  as  required  by  the  Civil  Service 
Reform  Act  of  1978. 

In  addition,  the  Department  gives 
notice  that  Senior  Executive  Service 


(SES)  bonus  payments  will  be  made  on 
or  before  December  31, 1982. 
EFFECTIVE  DATE:  November  15, 1982. 
ADDRESSES:  The  names,  titles,  and 
addresses  of  the  individuals  appointed 
to  serve  on  HUDs  Performance  Reviev,' 
Board  and  alternates  are: 

1.  S.  Leigh  Curry,  Deputy  Geieral 
Counsel  (Operations),  Office  of  the 
General  Counsel,  Department  of 
Housing  and  Urban  Development, 
Washington,  DC.  20410. 

2.  Claire  Freeman,  Deputy  Assistant 
Secretary  for  Program  Policy 
Development  and  Evaluation.  Office  of 
Community  Planning  and  Development, 
Department  of  Housing  and  Urban 
Development,  Washington,  D  C.  20410. 

3.  George  O.  Hipps.  Jr..  Associate 
General  Deputy  Assistant  Secretary  for 
Housing.  Office  of  Housmg,  Department 
of  Housing  and  Urban  Development, 
Washington.  DC.  20410. 

4.  Daniel  M.  Hughes.  Deputy  Under 
Secretary  for  Field  Coordination,  Office 
of  the  Secretary,  Department  of  Housing 
and  Urban  Development,  Washington, 
DC.  20410, 

5.  Roosevelt  /ones.  Director,  Office  of 
Procurement  and  Contracts,  Office  of 
Administration,  Department  of  Housing 
and  Urban  Development.  Washington, 
DC.  20410, 

6.  Warren  Lasho,  Executive  Vice 
P-esident.  Government  National 
Mortgage  Association,  Department  of 
Housing  and  LJrban  Development, 
Washington.  DC.  20410. 

7.  Judith  L.  Tardy.  Chairperson, 
Assistant  Secretary  for  Administration, 
Office  of  Administration.  Department  of 
Housing  and  L'rban  Development, 
Washington,  D.C.  20410. 

8.  Harold  G   Thompson,  Alternate, 
Deputy  Regional  Administrator,  Region 
I,  Department  of  Housing  and  Urban 
Development.  Buston,  Massachusetts 
02203, 

9.  Lance  iXnsor.  Alvrnate.  Executive 
Assistant,  Office  of  the  Secretary, 
Department  of  Housing  and  Urban 
Development.  Washington,  D  C,  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  desinny  nr.)  further  information 
about  the  Performance  Review  Board 
and  its  moeibers  may  contact  Robert  F. 
Fagin,  Acting  Director  of  Personnel, 
Department  of  Housing  and  Urban 
Development,  Washington,  DC.  20410. 
telephone  (202)  755-5500.  This  is  not  a 
toll-free  number. 

Dated:  November  12, 1982, 
Samuel  R.  Pierce,  |r,, 

Secretary,  Department  of  Housing  and  Urban 
Development. 

(FR  Doc  82-31448  Filed  11-16-82.  8:45  am| 
BILUNQ  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Fort  Peck  Irrigation  Project,  Montana; 
Irrigation  Rate  Change 

September  23. 1982. 

agency:  Bureau  of  Indian  Affairs. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 

to  change  the  annua!  per  acre 
assessment  rates  for  the  operation  and 
maintenance  of  the  irrigation  facihties 
on  the  Fort  Peck  Indian  Irrigation  Project 
to  properly  reflect  the  actual  costs  for 
labor,  materials,  equipment,  and 
services. 

EFFECTIVE  DATE:  This  notice  will 
become  effective  November  17, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

]oiin  Vogel,  Billmgs  .\rm  Office.  ;jl6  N. 
26th  St„  Bilhngs.  MorMna  b\nO\. 
Telephone  number  |4(.>ti,  6Sr-6145,  FTS 
585-6145. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  change  in  operation  and 
maintenance  rates  is  published  under 
the  authority  delegated  by  the  Secretary 
of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM  8 
and  redelegated  by  the  Deputy  Assistant 
Secretary — Indian  Affairs  (Operations) 
to  the  Area  Directors  in  10  BIAM  3.. 

Irrigation  rate  changes  for  the  Fort 
Peck  Irrigation  Project  are  made  in 
compliance  with  25  CFR  171.1(e) 
previously  numbered  as  25  CFR  Part  191. 

In  accordance  with  25  CFR  Part  171, 
the  operation  and  maintenance  charges 
for  the  lands  under  the  Fort  Peck 
Irrigation  Project,  Montana,  for  the 
season  of  1982  and  until  further  notice 
are  hereby  fixed  as  follows: 


Wiota  Irhgatior  Or* 

Frazef-Wolt  Pomt  Imgation  Or*... 


Act* 


MOO 
9.00 


The  following  payment  and 
entitlement  criteria  will  be  maintained 
in  Project  files,  and  will  not  be 
republished  each  year  except  for 
changes  or  as  reminders. 

Payment  of  the  annual  basic 
assessment  entitles  the  water  user  to  2 
Acre-feet  of  water  per  acre  assessed. 
.^ny  additional  water  delivered  shall  be 
charged  for  at  the  rate  of  $5.00  for  each 
additional  Acre-foot,  or  fraction  thereof 
in  excess  over  the  basic  2  Acre-feet. 

Water  users  shall  make  application 
for  each  delivery  of  water  at  the  protect 
office,  or  with  the  ditch  rider  at  least  72 
hours  before  requested  delivery  time  to 
allow  adjustment  of  such  times  and 
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schedules  to  fit  required  system 
adjustments  and  contacts  between 
water  users  and  project  personnel. 

Payment:  (a)  The  basic  annual 
assessment  Rxed  shall  become  due  and 
payable  on  April  1  of  each  calendar 
year.  Charges  for  excess  water  delivered 
during  any  irrigation  season  shall  be 
included  in  the  bill  for  the  ensuing 
season,  except  in  cases  of  excess  water 
delivery  to  Lessees  of  Indian  lands 
where  payment  is  required  in  advance 
of  delivery. 

(b)  No  water  shall  be  delivered  to  any 
lands  until  all  charges  shall  have  been 
paid  in  accordance  with  provisions  and 
exceptions  contained  in  Part  171  of  Title 
25  of  the  Code  of  Federal  Regulations. 

(c)  To  all  cheu^es  assessed  against 
lands  in  non-Indian  ownership  and 
Indian  lands  under  lease  to  non-Indian 
Lessees  which  are  noit  paid  on  or  before 
July  1  of  each  year  there  shall  be  added 
a  penalty  of  S*  per  month  or  fraction 
thereof  from  the  due  date,  April  1,  so 
long  as  the  delinquency  continues 

John  W.  Fritz. 

Acting  Assistant  Secretary — Indian  A  fo/rs. 

(FR  Doc-  82-3147S  Filed  11-16-82:  a«  ami 
BUJNG  CODE  4310-a3-M 


Bureau  of  Land  Management 
Amendment  to  Land  Use  Plan 

November  8.  1982. 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  Amendment  to  Land 
>   Use  Plan. 

summary:  Notice  is  hereby  given  that  a 
land  use  plan  for  the  Wattis  Planning 
Unit  is  being  prepared  to  determine  the 
acceptability  of  1,520  acres  of  public 
land  for  further  consideration  for  coal 
leasing.  The  land  under  consideration  is 
within  the  Bureau  of  Land 
Management's  Moab  District  and  within 
Carbon  County,  Utah. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leon  E.  Berggren,  Price  River  Resource 
Area  Manager,  Bureau  of  Land 
Management,  900  North  700  East.  P.O 
Drawer  AB,  Price,  Utah  84501;  (801)  637- 
4584. 

Background:  The  Wattis  Planning  Unit 
Land  Use  Plan  completed  July,  1979  was 
specifically  prepared  to  apply  the  coal 
unsuitability  criteria  (43  CFR  3460)  and 
conduct  a  multiple  use  analysis  of 
underground  mining  on  public  lands  in  a 
portion  of  the  Wasatch  Plateau  Known 
Recoverable  Coal  Resource  Aiea.  Areas 
have  now  been  identified  in  the  Wattis 
'Ttasning  Unit  which  are  amendable  to 
surface  mining  methods.  Thus,  through 


the  proposed  land  use  plan  amendment 
a  determination  will  be  made  as  to  the 
acceptability  of  these  lands  (listed 
below)  for  consideration  for  leasing  and 
possible  surface  mining. 

T  12  S.,  R.  7  E..  SLB&M. 

Sec.  31.  SE^.SEK,. 
T  13  S.,  R.  7  E..  SLB&M, 

Spcs, 

6,  VE'i.VEH.  N'EJiSWK.  NWK.SEK: 

7,  SEWE)-,.  N'E>iSE)4.  SiiSEH; 

17,  SWUNWH,  NliSWIi; 

18,  NEJi,  MiSE.li; 

19.  SEKNE".,  SEfiNWi.  Ei^SWli,  NEK4SEK.. 
SitSE>i: 

20.  SW)4.\-WK,,  WlJSWtl; 

29.  NWK*NW*i: 

30.  NE)4.  NEHNWli.  SEK; 

31.  NE)i.NfW)i, 

The  land  use  plan  amendment  will  be 
prepared  by  an  interdisciplinary  team 
that  includes  the  following  specialists: 
Soil  scientist,  archaeologist,  hydrologist. 
range  conservationist,  geologist,  realty 
specialist,  recreation  planner  and 
wildlife  biologist.  Applicability  of  the 
unsuitability  criteria  is  expected  to  be 
limited  to  impacts  on  public  roads 
(Criterion  3).  wildlife  (Criterion  10-15), 
municipal  watersheds  (Criterion  17)  and 
alluvial  valley  floors  (Criterion  19). 

The  preliminary  results  of  the  plan 
amendment  and  a  public  meeting  will  be 
announced  in  the  Federal  Register  at  a 
later  date. 
Gene  Nodine, 
D:^!r:ct  Manager. 
'KM  n.ic.  a:-)i4i^  f  :..d  n-is-az,  845  umi 

BILLINO  COOE  4310-M-M 


IA-170001 

Arizona;  Application  for  Public  Lands 
for  State  Indemnity  Selection 

1  Under  the  provisions  of  Sections 
22~5  and  2276  of  the  revised  Statutes  43 
use.  851,  852,  the  State  of  Arizona  has 
filed  application  A-17000  to  acquire 
public  lands  in  lieu  of  certain  school 
lands  that  were  encumbered  by  other 
riijhts  or  reservations  before  the  State's 
title  could  attach.  Pursuant  to  the 
provisions  of  43  CFR  2091.2-6  the  lands 
described  below  are  segregated  from 
settlement,  sale,  locations  of  entry  under 
the  public  land  laws,  including  the 
mining  laws,  but  not  the  mineral  leasing 
laws  or  Geothermal  Steam  Act. 

2.  The  following  described  lands  were 
segregated  in  accordance  with  43  CFR 
2091.2-6  as  of  January  19,  1982: 

T  3  .N.,  R.  13  W.,  GSR  Mer  Arizona. 

Sec.  8,  SliSEIi,  SEK.SWti; 

Sec.  17,  EI^NWH,  NEti.  north  of  CAP  R/W. 
T  3  N.,  R.  15  W,  GSR  Mer  Arizona, 

Sec.  2,  N14  north  of  I-IO  R/W. 

3.  The  following  described  lands  were 


segregated  in  accordance  with  43  CFR 
2091.2-6  as  of  February  10. 1982: 
T.  1  S.,  R.  20  W.,  GSR  Mer.  Arizona. 

Sec.  5.  Lot  3. 
T  14  N.,  R.  23  W.,  GSR  Mer.  Arizona. 

Sec.  4,  Lot  4. 
T.  12  N.,  R.  1  E.,  GSR  Mer.  Arizona. 

Sea  16,  l,ot  14. 
T.  12  N.,  R.  1  E.,  GSR  Mer.  Arizona. 

Sec.  32,  Lot  7. 
T.  13  N.,  R.  2  E.,  GSR  Mer.  Arizona. 

Sec.  6,  Lots  3,  4. 

4.  The  following  described  lands  were 
segregated  in  accordance  with  43  CFR 
2091.2-6  as  of  February  24, 1982: 

T  10  N.,  R.  19  W.,  GSR  Mer.  Arizona. 
Sec.  25.  NW)4NW)i. 

5.  The  following  described  lands  were 
segregated  in  accordance  with  43  CFR 
2091.2-6  as  of  March  19, 1982: 

T  4  N„  R.  17  W.,  GSR  Mer.  Arizona. 
Sec.  22,  Sy,: 
Sec.  27,  N)4  north  of  I-IO  R/W. 

6.  The  following  described  lands  were 
segregated  in  accordance  with  43  CFR 
2091.2-6  as  of  May  12,  1982: 

T.  1  N.,  R.  4  W.,  GSR  Mer.  Arizona. 

Sec.  12,  NWJiSWK,. 
T  2  N„  R.  5  W..  GSR  Mer.  Arizona, 

Sec.  1,  SWK,  WiiSEJi; 

Sec,  11,  SE)4SE)i; 

Sec.  12,  NWK,  W!4SW)i.  W)i,Ek,SVVy.; 

Sec,  13,  W)iSW)i; 

Sec,  14,  E)4E)i: 

Sec.  23.  E)4E)i. 
T.  2  S„  R.  4  W..  GSR  Mer,  Arizona, 

Sec.  32,  NWK.NEK.. 

7.  The  following  described  lands  were 
segregated  in,accordance  with  43  CFR 
2901,2-6  as  of  June  29, 1982: 

T  22  S.,  R.  22  E..  GSR  Mer.  Arizona. 
Sec.  3,  Lots  57,  59  and  81, 

8.  The  segregation  of  the  above 
described  public  lands  shall  terminate 
upon  issuance  of  a  document  of 
conveyance  to  such  lands,  or  upon 
publication  in  the  Federal  Register  of  a 
notice  of  termination  of  the  segregation 
or  the  expiration  of  2  years  from  the 
date  of  the  filing  of  the  selection 
application,  whichever  occurs  first. 
However,  where  administrative  appeal 
or  review  actions  have  been  sought 
pursuant  to  Part  4  or  Subparts  2450  of  43 
CFR,  the  segregative  period  shall 
continue  in  effect  until  publication  of  a 
notice  of  termination  of  the  segregation 
in  the  Federal  Register. 

9.  Inquiries  concerning  the  segregation 
of  the  lands  referenced  above  should  be 
addressed  to  the  District  Manager, 
Bureau  of  Land  Management,  Phoenix 
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District  Office,  2929,  West  Clarendon 
Avenue,  Phoeniz,  Arizona,  85017. 
Mario  L.  Loperz, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

|FR  Doc.  82-31433  .'iled  ll-lS-K:  8  45  im) 
BILLING  CODE  4310-B4-M 


[A-170001 

Arizona;  Application  for  Public  Lands 
for  State  Indemnity  Selection 

1.  Under  the  provisions  of  Sections 
2275  and  2276  of  the  Revised  Statutes  43 
U.S.C.  851,  852,  the  State  of  Arizona  has 
filed  application  A-17000  to  acquire 
public  lands  in  lieu  of  certain  school 
lands  that  were  encumbered  by  other 
rights  or  reservations  before  the  State's 
title  could  attach.  Pursuant  to  the 
provisions  of  43  CFR  2091.2-6  the  lands 
described  below  are  segregated  from 
settlement,  sale,  locations  or  entry  under 
the  public  land  laws,  including  the 
mining  laws,  but  not  the  mineral  leasing 
laws  or  Geothermal  Steam  Act. 

2.  The  following  described  lands  were 
segregated  in  accordance  with  43  CFR 
2091.2-6  as  of  October  7, 1982. 

T.  10  N.,  R.  2  E.,  GSR  Mer.  Arizona, 
Sec.  2,  that  part  of  Lots  2  and  3  lying 

between  1-17  R/W  and  Bloody  Basin 

Road. 
T.  11  N.,  R.  2  E.,  GSR  Mer  Arizona, 
Sec.  4.  SS^N)^: 
Sec.  5,  E)«,SE>..\W»4.  S-XW^SESNW-',. 

SW  )4SE  V,N\V  y,.  E  '^\W  *i.NE  v,SVV  v. 
Sec.  26.  That  part  of  VV  VVV  it  Iving  e.ist  of  1- 

17  R/W; 
Sec.  35.  That  p.irt  of  S  >..S\V  ^.SE  ■.  K  ing 

between  1-17  R/W  nr.d  Bloody  B.nn 

Road. 
T,  12  N..  R.  2  E..  GSR  Mer  .'\nzona. 

Sec.  28,  WV,EV,.NIWV;NW*4.  Wv.N'WV^NW'J, 

.N  k;NW  >i\E '4SW  v^.NW  ',.  N  «..\'VV  % 
SW  ^i.N'W  >i.  S i..S  ViSW  '^SW  '.SW  Y,, 
SW>,SESSW"4SW^4: 
Se  c .  29.  .\  W  ■-.  \  E  "4 .  N ' ,  \  v  N  V,  SE  >i  NE  ."4; 
Sec.  30,  Sl!i\E.^4NE,^4,  SE^^.NE.V.; 
Sec.  33,  NEYa. 
Total:  602.75  acres,  more  or  less. 

3.  The  segregation  of  the  abo\  c 
described  public  lands  shall  terniin.ite 
upon  issuance  of  a  document  of 
conveyance  to  such  lands,  or  upon 
publicalion  in  the  Federal  Register  of  a 
notice  of  termination  of  the  segicgatiun 
or  the  expiration  of  2  years  from  the 
date  of  the  filing  of  the  selection 
application,  whichever  occurs  first. 
However,  where  adnvn;strati\-e  appeal 
or  review  actions  have  bren  sought 
pursuant  to  Part  4  or  Subparts  2450  of  43 
CFR,  the  segregative  period  shall 
continue  in  effect  until  publication  of 
notice  of  termination  of  the  segregation 
in  the  Federal  Register. 

4.  Inquires  concerning  the  segregation 
of  the  lands  referenced  above  should  be 


addressed  to  the  District  Manager, 

Bureau  of  Land  Management,  Phoenix 

District  Office.  2929  West  Clarendon 

Avenue,  Phoenix,  Arizona  85017. 

Mario  L.  Lopez, 

Chief  Branch  ofLanis  and  Minerals 

Opdrationj. 

IFR  Doc,  82-3UJ4  Fil»d  11-16-*:;  8:45  am) 
BILLING  CODE  4310-a4-M 


[C- 10847] 

Colorado;  Termination  of  Recreation 
and  Public  Purposes  Classification 

October  9,  1982. 

This  notice  will  terminate 
classification  C-10847  which  classified 
land  for  disposal  under  the  Recreation  ^ 
Public  Purposes  Act  by  FR  Doc.  70- 
10908  on  August  20,  1970. 

No  applications  have  been  filed  on 
this  land  and  it  has  been  determined 
that  this  classification  is  no  longer 
required.  Therefore,  in  accordance  with 
43  CFR  2461.5(a)(2).  this  classification  is 
terminated  on  the  following  described 
lands: 

Sixth  Principal  Meridian 

T.  9  S-  R.  95  W., 

Sec.  26:  SW>,NrW)i. 
T.  lOS.,  R.  95  W., 

Sec.  15:SW^4SEK,: 

Sec.  22:NE>4NE>'4. 
i    10  S..  R.  96  W., 

Sec.  21;NE'4SEK4: 

Sec.  22:NW)iSWV4. 

The  area  described  aggregates 
approximately  200  acres  in  Mesa  County. 

A\  10  am  on  December  20, 1982.  the 
land  herein  described  shall  be  open  to 
the  operation  of  the  public  land  laws 
generally,  including  location  and  entry 
under  the  U.S.  mining  laws,  subject  to 
valid  existing  rights.  The  lands  have 
been  and  continue  to  be  open  to 
applications  and  offers  under  the 
mineral  leasing  laws. 

All  valid  applications  received  prior 
to  the  opening  time  and  date  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of  filing. 

Inquiries  concerning  the  lands  should 
be  directed  to  the  Chief,  Withdrawal 
Section.  Bureau  of  Land  Managerrient, 
1037  20th  Street.  Denver.  Colorado 
80202. 

George  C.  Francis, 
S.\;.'e  Director. 

KR  Doc   8J-31437  Filed  11-16-82;  8:45  am) 
BILLING  CODE  4310-64-M 


[Serial  Nos.  1-2316,  t-3651] 

Idaho;  Partial  Termination  of 
Classification  for  Multiple-Use 
Management 

November  9,  1982. 

1.  Pursuant  to  authority  delegated  to 
me  by  Bureau  Order  .No  701.  dated  July 
23.  1954  (29  FR  10526).  I  hereby 
terminate  the  Bureau  of  Land 
Management  Multiple-Use  Classification 
Orders  dated  May  14, 1970  and 
November  fi,  1970  (Serial  Nos,  1-2316,  I- 
36.51)  published  in  the  Federal  Register 
May  21.  1970  and  November  13.  1^70 
(Vol.  35.  No   W  and  Vol   34,  No  221) 
insofar  as  thi'y  affd't ;  the  l.iiids 
descril.)i'd  heiow. 

Boise  Meridian 

All  unappropriated  public  land  within 
the  following-described  subdivisions: 

Twin  Fails  County 

T.  9S..  R.  13  E.,  ' 

Sec.  1,  lot  1,  SEHSWy,; 

Sec.  12.  W)4NW)4,  SW)i,  W^SEJi: 

Sec.  13.  NE)iNW)i.  WJ^NWy,.  NWKSWH; 

Sec.  14.  E)4E)i: 

Sec.  23.  NEXNEK,  W)^E)i: 

Sec.  26,  WtiNEC,  SEJ;NE)i.  NWHSEJJ, 
E.i^SEJi: 

Sea  35,  NEK.NEK,. 
T.  10  S.,  R.  13  E., 

Sec.  1,  all; 

Sec.  20,  SE)iSE)i,  all; 

Sees.  21  and  28; 

Sec.  29,  EI^NEK..  NE)iSE)i: 

Sec.  33.  E)^NW)i,  NW)iSWJJ. 

T.  11  S.,  R.  13  E., 

Sec.  4,  EiiSE^,.  SEii; 

Sec.  8,  NE)i,  NE)4NW)i,  E)4SE>i; 

Sec.  10,8 '4.W)4NW)',; 

Sees.  13  and  14,  all; 

Sec.  15.  Wi.  NJtSE,"..  SEK.SEJi; 

Sec.23,  N)4NEy«; 

Sec.  24.  NW)iNE)4,  SliNEK,,  N)4NW)i. 
SEJiNWK,,  NE)iSE)J. 
T.  8  S.,  R.  14  E., 

Sec.  29.  all; 

Sec.  31,  lot  4,  SE'iNE)',,  EHSWy.. 
T.  9  S.,  R.  14  E., 

Sees.  8.  9, 11, 12,  and  17,  all, 
T.  10  S..  R.  14  E.. 

Sec.  30,  all. 
T.  11  S.,  R.  14  E., 

Sec.  10,  all; 

Sec.  11,  NEhSWJi,  SJiSWy..  SEK; 

Sec.  12  to  15,  incl.; 

Sees.  19  to  29.  incl.; 

Sec.  30.  NE",,  NEtiNW*!,  NEJiSEti: 

Sec.  32.  NISNEK,,  SEJlNEy,; 

Sec.  33,  N)4,  SE)4: 

Sees.  34  and  35,  all. 

T.  12  S.,  R.  14  E., 
Sec.  1  to  3,  incl.; 
Sec.  4.  lots  1,  2.  3.  S'iNEy,,  SE)i: 
Sec.9.  E)iNE)i.  NEV,SE)i: 
Sees.  10  to  13.  incl.; 
Sec.  14.  NH,  NEKSWy,.  SEK; 
Sec.  15,  NWEK.  NEtiNWy,; 
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Sec.  24.  all; 

Sec.  25!  NEK4,  E!i.N'W)i.  N^SEY,.  SE>iSE»i. 

T  13  S..  R.  14  E., 

Sec.  25.  SEJiNEK.,  E)4SE)4. 

T.  15  S..  R.  14  E..  I 

Sec.  25,  Ei^SEn.  , 

T.  16  S.,  R.  14  E., 
SecLEliNEK,. 
T.  11  S..  R.  15  E.. 

All.  I 

T  12  S..  R.  15  E., 

Sees.  1  to  12.  incl.; 

Sec.  13,  N'li.N'En,  SWli-VE"..  \V,-\. 

Sec.  14,  N)4; 

Sec.  15.  N)4N)i: 

Sees.  17  to  22,  incl.; 

Sees.  28  to  30.  incl.; 

Sec.  31.  lots  1  and  2,  E^S,  EiiNVVK.; 

Sees.  32  to  34,  inclusive. 
T.  13  S.,  R.  15  E., 

Sees.  2  to  5.  incl.: 

Sec.  6,  lots  1  and  2,  S  i^VE  K.  SE  \. 

Sec.  7.  E)4; 

Sees.  8  to  15.  incl.; 

Sec.  17,  all; 

Sec.  18,  lots  3  and  4,  Ei%,  SE^.N'^'''., 
E^SW'.; 

Sees  19  to  35,  incl, 

T.  14  S.,  R.  15  E., 

Sees  1  to  6.  incl.; 

Sec.  7,  lot  1,  EI4,  E)%NW^.,  NE^iSW  ■,. 

Sees.  8  to  10  incl.: 

Sees.  12  to  15.  incl.: 

See.  17,  all; 

See.  18.  lot  10,  SWKSEK: 

Sec.  19.  Ei^Eii,  SWV.SE-.; 

Sees.  20  and  21.  all; 

Sees,  24  to  28,  incl.; 

See.  27.  SWKNW/y,.  SW,.  WISEK; 

See.  28  SE)i.\EK4,  SEiiSWK.,  EiiSEl 
WiiW!4; 

See.  29.  all; 

Sec.  30,  El^,  NE^iSW*'.; 

Sec.  31.  E1^E)4,  W)iSE»4; 

Sees.  32  to  35,  incl. 
T  15  S..  R.  15  E.. 

Sees.  1  to  5,  incl.; 

Sec.  6,  lot  1,  SEJlNEV  \E»ISE>;, 

Sees.  8  to  15,  incl.; 

Sec.  17.  all;  I 

Sec,  18,  E!4; 

Sec.  19,  lots.  EI4,  SE'-.SW^.; 

Sees.  20  to  29.  incl.: 

See.  30,  lots  2  to  8.  incl..  Eh,  Ei^W<j. 

Sees  31  to  35,  incl. 
T  16  S.  R.  15  E.. 

Sees.  1  to  6,  incl.: 

Sec.  7.  ^•E^4.  !S'E'',.\VV  v  E-zSE.'., 

Sees.  8  to  15,  incl.. 

See.  17.  all: 

Sec.  18.  EI4E^: 

See.  20.  E\.  Eli.VW\,  .NW  UNW  K.: 

Sees  21  to  2S.  incl.: 

Sec.  29.  lots  3  and  4,  EijNE*'.,  NE'-.SE'i; 

Sees  34  and  35,  all. 
T.  9S.,  RI6E.,  , 

Sec.  18.  lots  17.  18.  20,  all:       \ 

Sec.  21.  lot  3: 

Sec.  24.  lots  5,  8,  13. 
T.  11  S..  R.  18  E., 

Sees.  5  and  8,  all: 

Sec.  19,  lots  1  and  2.  EiiNWH; 

Sec.  22.  all; 


Sec  30,  lots  1  to  4.  inch.  N)4NE)'4,  E)4W)4, 
SW>,SEi'.; 

See.  31,  lots  1  to  4.  inch.  SE^i.N'EJii.  W^N'E.f.. 

E'jVVI^SE'i, 
Sec.  32,  all, 
T12  S,  R.  16  E., 

Sec.  1,  lots  1  to  4,  incl,; 

See.  2,  lots  1  to  4,  incl.; 

See.  5  to  9  incl,; 

Sec.  10.  SVV^.NWV,,  SK; 

Sec.  11,  SWV.NW^,.  VVVSVVl  SEHSW^i; 

Sec.  13,  SW*iSW>i: 

Sec.  14.  Sl^NEH,  WI4,  SlbSEK,; 

Sec.  15,  all; 

Sec.  17,  all, 

Sees.  20  to  23,  incl.; 

Sec.  24.  N'EV,.\'W>i,  St^.N'W.; 

Sec.  34.  \\^S\\"\.  NW'.SVVlj. 

T  13  S.  R.  16  E., 
Sec,  7,  a!!. 
Sees.  13  to  15  incl,; 
SK8.  18  and  19.  all: 
Sec.  2a  SW  »i.\W  ' 
SWJiSE".: 


Wi,SVV<i,  SE'sSW)!. 


Sees. 


incl.; 
incl. 


T  MS 
Sees. 
Sacs 

Sees 
T   1.=)  S.. 


22  to  24, 

29  to  32, 

R,  16  E., 

5  to  8,  inci  : 

10,  12.  and  13,  all; 

18  to  20,  incl.; 

22  to  i5,  incl. 

R.  16  E., 
Sees.  1  to  9,  incl.; 
Sees,  11  to  15,  incl.; 
Sees,  17  to  35,  incL 
T.  16S,  R  16  E.. 

AU. 
T.  9  S„  R.  17  E.. 
Sec,  30,  lots  10  to  12.  incl.; 
Sec,  33,  lot  3; 
Sec,  34,  lots  15  to  17,  incl. 

T.  11  S.,  R,  17  E., 

Sec,  19,  NW.iiSE^..  SVSE»i, 

Sec.  20,  SWJiSW^. 

Sec,  28,  all: 

Sec.  29.  WS^; 

Sec.  30,  lots  2  to  4,  incl..  E'>iW^.E'^.. 

Sec,  31,  lot  1,  Ei;Wi%.  Eh~ 

Sec.  32.  all. 

Sec,  33,  all. 

Sec.  1,  lots  1  to  4,  incl  S'^S'i.  SWV^.WHS 

EV.,  NE*iSE»i: 
Sec.  2,  lots  3  and  4.  S^^NWH.  Wk,SW>i: 
See.  4.  lots  1  to  4.  mcL.  S*..\E>i.  SWtiSWH: 
Sec  5.  all. 
Sec.  6.  lots  1  to  4,  incl.  S'-j.VE".,  SE'.NWK, 

^•E^■4SW^.,  SE",, 
Sec  7,  lots  3  and  4,  N'E'v  SEV^WVK, 

Ei^SW.,  SE^i: 
Sec  8,  NWH,  Wt4NE*i,  NEV.NEti: 
Sec.  9,  NW  ♦'.N'W  K,,  SW  ".SW  (i; 
Sec.  10.  all: 

Sec.  11,  .N'El'.SWH,  NWt..NW.>i: 
Sec.  12.  Ei^.VEh.,  SE^.,  .\W>..NWK«; 
Sec.  13,  NWV.,  S14; 
Sec.  14.  Si^\E>i,  SE^iNWK,  SEV,; 
See.  15.  NWk.NE*',,  S'hSWIK: 
Sec,  21,  W>NE^,,  EVNW*',.  SWT,, 

NWV.SEn: 
Sees,  22  to  28,  incl,; 
Sec.  27.  NEK,N'E»i: 
Sees.  28  and  29.  all; 
Sees  31,  to  33.  incl.. 


Sec.  34.  E)4E)4.  SWKNE);: 

See.  35,  all. 
T  13  S..  R,  17  E., 

Sees,  5  to  8,  incl,; 

See,  17  and  18,  all. 
T.  14  S,,  R  17  E,. 

Sees.  4,  19  and  20.  all; 

Sec,  27,  NW>i: 

Sees.  29  to  32,  incl. 
T.  15  S.,  R.  17  E.. 

Sees.  5  to  7,  incl,; 

See,  18  and  19,  all; 

Sees,  30  to  35,  incl. 
T,  16  S..  R.  17  E.. 

All, 
T,  9  S„  R,  18  E.. 

Sec.  32,  lots  7  and  8; 

Sec.  33,  lot  2, 

T,  10  S..  R,  18  E,, 

Sec,  3.  lot9,  SW)iSW)i: 

Sec,  4.  lot4,  NWy,SE,v,; 

Sec.  10,  lots  4  and  5; 

Sec.  11,  lots  3.  4,  7.  8,  NWViSWy,; 

Sec.  12,  lots  2,  6.  7.  * 

T.  11  S.,  R.  18  E.. 

Sec.  33,  NE)iSE)i; 

Sec,  34,  SJiNWli,  NkSWJi. 
T.  12  S.,  R.  18  E.. 

Sees.  1  to  3,  incl.; 

Sec.  4,  Sli.MEK,,  SEtiNW^i,  S*.; 

Sec,  5,  lotl,SW)iSW)i; 

See.  6.  lot  7,  SI^NE".,  SEV.VW".,  EV-SWy.. 
Wi^SEJi,  NEKSEK,, 

Sees.  7  to  15,  incl,: 

Sees.  17  to  35.  incl. 
T.  15  S.,  R,  18  E„ 

Sees,  31  to  33,  incl. 
T  16S,.  R,  18E„ 

All, 

T  10  S  ,  R,  19  E.. 

Sec.  7,  lot  8; 

Sec,  15.  lot  3; 

Sec,  24.  lot  3; 

Sec.  25,  lot  2, 
T  11  S,  R.  19E., 

Sec,  10,  S)iSW)i. 

T.  10  S.,  R.  20  E., 
Sec.  35.  SWUSWV.. 

T  11  S..  R.  20  E.. 

Sec.  4.  lot  3; 

Sec.  6,  lot  1; 

See.  17,  all. 
T  10  S.,  R,  21  E.. 

Sec.  29.  lot  5. 

(I  3651)— Power  County 

T  6  S..  R.  34  E., 

Sees.  16. 19.  30  and  31,  all. 

T  6yS.,  R.  34  E., 

All. 

T  9  S..  R.  34  E.. 

Sees,  1,  2, 11  to  14.  incl..  and  24.  all 
T,  10  S.,  R,  34  E.. 

Sec,  2.  all. 
T  9  S..  R.  35  E.. 

Sec,  18.  all: 

Sec,  29,  E!4W)4,  W)iSW)i.  SW)4NW)i; 

Sec.  30.  all; 

Sec,  32.  E)4W)4.  W)4NW)4.  NW)iSW)4. 
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Bdnnock  County 

T.  12  S,,  R   -18  E,. 

Ali 

r  6  S..  R.  34  E.. 

Sec,  13,  all 

T.  7  S..  R.  43  E.. 

Sees.  17.  20,  29.  32  and  33.  all. 

T,  13  S.,  R.  38  E., 

All. 

T.  7  S,.  R.  .34  E., 

Sec.  15,  all. 

T.  8  S.,  R.  43  E.. 

.All. 

T,  9  S..  R.  39  E., 

All. 

T-  5  S..  R,  35  E., 

All  within  the  county. 

T.  5S.  R  44E.. 

All, 

T.  13  S.,  R.  39  E., 

All. 

T.6  S..  R,  35  E.. 

Sec.  6,  SEK.NWyi,  SW^NE'',. 

T  6  S..  R  44  E.. 

All. 

Caribou  County 

All 

I    -  S,  R  .13  E.. 

r  ^^  S.,  K  ..h  K  . 

T.  7  S..  R.  44  E.. 

All. 

-'.1  within  the  ccfunty. 

AU. 

r.  9  S.,  R  35  E.. 

I    n  S,,  R,  38  E,, 

T.  8  S..  R.  44  E.. 

Sees.  15,  22,  27  and  28.  all: 

All. 

All. 

Sec.  29.  Eii: 
Sec.  32.  E)4; 

T.  7  S.,  R.  38  E., 
All. 

T.  9  S..  R.  44  E.. 
All. 

Sees.  33.  and  35.  all. 

T.  8  S.,  R.  38  E., 

T.  7  S  .  R.  46  E.. 

T   10  S.,  R  .to  E,. 
Sec.  1.  all 

All  within  the  county. 

All. 

Sees,  12  to  14,  incl.; 

T.  5  S..  R.  39  E., 

T.  8  S..  R.  46  E.. 

Sees.  17  and  19.  all: 

All. 

All. 

Sees.  23  to  26,  incl.; 

T.  6  S..  R.  39  E.. 

T.  9  S..  R.  46  E., 

Sees.  28  to  33.  incl.: 

All. 

All. 

Sec.  35,  ail. 

T.  as,  R.  39£.. 

Franklin  County 

T  6  S.,  R.  36  E., 

All. 

Sees,  17  to  20.  incl.; 

T.  9  S.,  R.  39  E., 

T.  13  S.,  R.  38  E.. 

Sec.  30.  all; 

All  within  the  county. 

Sec.  22.  SW>4NWX. 

Sec   31,  all 

T.  10  S..  R.  39  E.. 

T.  14  S.,  R.  38  E.. 

!    ~  S.,  R.  36  E  , 

All  within  the  county. 

See.  13,NWliSW)i. 

Sees,  2  and  3.  all; 

T.  11  S.,  R.  39  E„ 

T.  12  S..  R.  40  E.. 

Sees.  5  to  11,  incl.; 

Sees.  11,  13,  and  14,  ali; 

Sees.  6,  7. 17  to  21,  incl..  and  28  to  33,  incl. 

Sees.  17  to  20,  incl.: 

Sees,  23  to  25,  incl. 

T  13  S..  R.  40  E.. 

Sees.  30  and  31.  all. 

T.  5  S.,  R.  40  E.. 

Sees.  5.  6, 12  to  14,  incl..  22  to  24,  incU  26. 

T.  8  S..  R.  ?.'}  E.. 

Sec.  5.  SWyiSWH: 

27,  34,  and  35.  all. 

Sees.  7.  12.  and  13,  all; 

Sec.  6.  lots  3  and  4,  Sl^.  Sl^N)^ 

T.  14  S.,  R.  40  E., 

Sec.  17,  SliSWy,; 

Sees.  7,  8, 11. 14, 15, 17,  and  22.  all. 

Sees.  2,  3,  9.  10,  and  15.  all. 

Sees-  20.  24.  25.  29  and  32  all. 

T.  6  S..  R,  40  E., 

T.  12  S,.  R.  41  E., 

T  9  S.,  R.  36  E., 

All. 

Sees.  4.  5,  8,  9,  15,  20,  and  21,  all. 

Sees.  5,  7  and  8.  all; 

T.  7  S.,  R.  40  E.. 

T.  13  S.,  R.  41  E.. 

Sees,  17  to  20,  incl.; 

All. 

Sees.  6.  7.  and  18.  all. 

Sees,  30  and  31,  all. 
r,  10  S  .  R.  36  E., 

T.  8  S..  R.  40  E.. 
All. 

Bear  Lake  County 

Sec.  6,  all; 

T.  10  S..  R.  40  E.. 

T.  13  S..  R.  42  E.. 

Sec.  19,  all; 

Sees.  19  and  30.  all. 

Sec.  12.  all. 

Sec.  30,  all. 

T.  11  S.,  R.  40  E.. 

T.  14  S..  R.  42  E.. 

T  11  S,,  R,  36  E., 

Sees.  28  to  32.  incl. 

Sees.  1  and  12,  all. 

Sec,  12  ali: 

St  I    13,  N^-Nl^. 

T.  5  S.,  R.  41  E., 
All. 

T,  11  S.  R.  43E.. 
Sees.  18  to  20  incl..  and  30.  all. 

i    h  S,.  R   3"  E„                                  .        ' 
Sees   "    Iri,  19  and  30.  all. 

T.  7  S..  R  41  E.. 
All. 

T.  8  S.,  R.  41  E  , 

All. 
T.  9S.,  R.  41  E, 

Sees.  3  to  7.  incl..  10.  13,  17  to  22.  incl    and 

T.  13  S..  R  43  E.. 
All. 

T  9  S  .  R.  37  E., 
Sees.  3  to  5,  incl.; 

T  14  S..  R,  43  E.. 
Sees.  5  to  7  incl. 

Sers.  9.  10.  13  and  24.  all, 
r   10  S„  R,  3-E.. 
S.Ts,  1,  2,  12,  13  a-;,)  .4,  all. 

T.  15S..  R.  43E.. 

Sees.  20,  21,  and  33.  all. 

24,  all: 

T.  16  S..  R.  43  E., 

i    11  S„  R,  37  E,, 

Sec.  31.NEy^NEK. 

Sees.  3.  4.  9.  10,  and  16.  all. 

'ie(  s  1  and  12,  all. 

T.  11  S..  R.  41  E  , 

T.  11  S.,  R.  44  E.. 

I    b  S,.  R,  38  E,, 

Sees,  3,  10,  15.  and  22.  all. 

See.  4.  all. 

.■Ml  Within  the  county. 

T,  5S.,  R  42  E, 

T.  13  S..  R.  44  E., 

1    9  S,,  R,  38  E,, 

All. 

Sec.  1.  all. 

Sees,  1  t(i  4,  incl,; 
Sec.  9,  all: 

T.  6  S.,  R,  42  E.. 
All. 

T.  14  S..  R.  44  E.. 
See.  2,5.  all. 

Sees,  10  to  14,  incl.; 

Sees,  18  to  20,  inci.; 

T   -  S    K   42  E.. 

T.  15  S..  R.  44  E.. 

Sees.  23  and  24.  all. 

,'\ii 

Sees.  1,  12.  13.  and  24.  all. 

r   10  S..  R.  38  E.. 

1    8  S,  h   42  E.. 

T.  13  S..  R.  45  E.. 

Sees.  6.  7.  18.  19  and  30,  all 

.•\;l 

All. 

T  11  S..  R.  .38  E.. 

!    9S„  R   42  E„ 

T.  14S..  R.45E., 

Sees.  4  to  9.  incl.; 

Sees,  1,  2,  11,  12  23,  .ind  35,  all 

All. 

Sees.  17  to  21.  incl; 

T  5  S„  R   43  E., 

T.  15  S..  R.  45  E.. 

Sec.  28,  all; 

All. 

All. 

Sec.  29,  NW  VSNE  K.  N\\\V  ^. 

T  BS,,  R   43  E. 

T  16S..  R.  45E.. 

51802 


Federal  Register  /  Vol,  4".  \o.  222  /  Wednesday.  November  17,  1982  /  Notices 


incl  : 


All. 
T  12  S.  R.  46E.. 
Sees.  17  and  19,  all 
Sec.  20,  NE^.NWi; 
Sees.  30  and  31.  all. 

T  13  S.,  R.  46  E., 

Sees.  6,  7,  andj?  to  20 
Sec.  29,  NWV..  Ni!.SW 
Sees.  30  and  31.  ail. 
Sec.  32,  E)4N'WH.  Wt:SVV',. 

T.  14S.,  R.  4€E.. 

Sees.  5  to  8,  incl..  17  to  20,  incl  .  and  29  to 
31.  incl. 
T.  15  S.,  R.  46  E.. 

Sees.  13  and  19,  all; 

Sec.  20.  SW>i; 

Sec,  29,  Wi^N'WK,;  I 

Sees,  30  and  31.  all 
T  16  S,.  R.  46E., 

Sec  5.  SW  K: 

Sees,  6  and  7,  all; 

Sec.  8.  NW  K: 

Sec  20,  N'W^.WV^: 

The  area  described  in  paragraph  ,\o   ! 
aggregates  approximately  428.300  acres. 

2.  The  following-described  lands  we"? 
further  segregated  from  appropriation 
under  the  genera!  mining  laws. 

(1-2316)  1 

T  9S„R.  13E., 

Sec,  l.lot  1,  SEV.SWii: 

Sec,  12.  W'KNWK,.  .NW-.SW*;: 

Sec.  14.  EfeElt.; 

Sec.  23,  W)^F.>^.  N'E'iNE''., 

Sec.  26,  WI^NEH,  NW!\SEK.  E<SE',. 

Sec.  35,  NEK.VEli. 
T.  10  S.,  R.  13  E.. 

Sec.  1.  lots  3  and  4; 

Sec  20.  SE^iSEK.; 

Sec.  21.  Wl^NWV,,  (Balanced  Rock  Ree. 
Site); 

Sec.  28,  SWtiNWK,.  Wk,SVV'.,  SE^.SVVK*; 

Sec.  29,  E%N'Eti,  ^•EV.SE^.; 

Sec.  33,  ESiNWH,  SVV^SW'K- 
T.  8  S.,  R.  14  E., 

Sec.  29,  lots  3  and  4,  Si>NW^.,  SW*;, 
WItSEK,; 

Sec.  31,  lot  4.  E^^SW^,  (Buhl  Dunes  Rec. 
Site). 
T  14  S..  R.  15  E., 

Sec.  17,  lots  1,  2,  3.  E  iW  •:,  NW  »,.\VV  H, 
(Salmon  Dam  Rec,  Site): 

Sec.  18.  lot  10; 

Sec,  19.  E)4NE>i  (Sand  Ba 
T.  15  S..  R.  15  E., 

Sec  8,  SW^iSW,.  Ei^SVV 
Rec.  Site). 

Sec.  19,  NE^i  (Norton  Bav  Rer  Site 
T  16  S.,  R.  15  E.. 

Sec,  6,  lot  7,  SE'.SVV 
Site). 
T  9S,.  R.  16E., 

Sec.  18,  lots  17.  18.  20; 

Sec.  21,  lot  3; 

Sec.  24,  lots  5,  6.  13. 

T  9  S.,  R.  17  E., 

Sec.  30,  lots  10,  11,  12,  (Homestead  Camp 

and  Picnic  Ground  Rec.  Site). 
Sec.  33,  lot  3; 
Sec.  34.  lots  15,  16,  17  (Twin  Falls  River 

Park  Rec.  Site). 


Bay  Rec  Site). 
(Cray  s  Landing 


(China  Creek  Rec. 


T.  12  S.,  R.  17  E, 
Sec.  21.  NE'.NVV  ^,  (.Magic  Valley  Cycle 

Club-R&PP  Rec.  Site); 
Sec.  31,  lots  1  and  2. 
T.  10  S  .  R.  18  E.. 
.Sec.  3.  lot  9; 
Sec.  10,  lots  4,  and  5  (Hansen  Bridge 

Overlook  &  Park); 
Sec.  11,  lots3,  4,  NWV4SWK4; 
Sec.  12.  lots  2.  6,  7. 

T.  IDS,.  R.  19  E.. 

Sec  7.  lot  8; 

Sec  15.  lot  3; 

Sec.  24,  lot  3; 

Sec.  25,  lot  2. 
T  11  S,  R.  20E., 

Sec.  17,  all. 
T.  10  S..  R  21  E.. 

Sec  29.  lot  5. 

(I  3651) 

T.  6  S..  R.  35  E., 
Sec.  22.  SWUSEH  (Camelback  Pii  nic  Area): 
Sec.  35,  NEKSW)i  (Black  Rock  Canyon 
Campground). 

T.  10  S..  R  35  E.. 

See.  12.  NEmEK  (Garden  Gap 
Campground): 

Sec  35,  NHNTH  (Hawkins  Reservoir  Camp 
Area). 

T,  9  S.,  R.  36  E.. 

Sec,  7.  W)iSE*i  (Coodenough  Creek 

C,^mpground), 

T,  11  S..R.  36  E.. 

Sec.,12,  Sl^NWti.  NViSU  h  (Wiregrass 
Reservoir  Camp  Area), 

T  6  S  ,  R,  38  E  . 

Sec,  14.  SV\  ^..  SE^NVV^..  (Portneuf 
Reservoir  Camp  Area), 

T  8S    R   38  E, 

Sec,  24.  Si^SWV.SW*;. 
Sec,  25,  N*i.NW*iNW^4  (North  Canyon 
Camp). 

T  9  S,.  R,  38  E.. 

Sec.  20,  lot  4  (Lava  Campground), 

T,  11  S,,  R,  38  E,. 

Sec.  5,  SEKSE^i  (Nme-Mile  Campground); 
Sec,  21.  SEV.SE^.; 
Sec.  28,  NWVA'E".  (North  Fcrk 
Cam.pground). 

T.  13  S  .  R  38  E., 

Sec.  15.  SF-A'eV,  {Swuv:  Lake 
Campground). 
T.  14  S.,  R  38  E, 

Sec,  13.  NW^.SW^,  (Ivvm  Lakes  Park). 

T.  13  S.  R.  39  E. 

Sec.  6,  SE  WW  K.  SW  ^,^E  \  (Stockton 
Creek  Campground) 

T  5S.  R.40E., 

Sec  12.  NVVV,  (Blackfoot  Reservoir  Dam 
Cdmground), 

1    13  S,,  R.40E.. 

Sec  13.  SWV.SW^..  NE^SW  i.  (Narrows 

Reservrir  Boat  Docks]; 
Sec  24  N'WV)  (Narrows  Reservoir 
Campgrounds). 
T   14  S,  R  40E.. 

Sec,  2,  .NWHSWH.  SWKSWK: 

Sec,  3,  N^K.SE.H.  SE^.NE^,  (Red  Point 

campground); 
Sec  9.  SEnSEK,,  (Pigeon  Cave 
Campground). 
T.  7S.  R  41  E., 


Sec.  1.  NE.'iSE*',.  SE>;NE^,  (Southbend- 
Middle  Cone  Campground). 

T  9  S..  R.  41  E., 

Sec,  10,  SJ^NWK  (Soda  Point  Reservoir 

Campground); 
Sec,  13,E)^SE>'4; 
Sec,  24,  NWKSE*;.  NE^.SW'V,,  El^NEK,. 

(Soda  Springs  Campground); 
Sec.  31.  NE'iNE*'.  (Grace  Campground) 

T  SS,  R  42  E,. 

Sec.  35.  SEV4NE^i  (Railroad  Bridge  Camp 
Site). 
T  16  S„  R  43  E.. 

Sec,  16,  NEK4.  E^NWK,  (Squaw  Mill  Camp 
Site). 
T.  11  S.,  R.  44  E.. 

Sec.  4.  SE^4NE,''4  (Georgetown  Canyon 
Cam.pground), 
T  13  S.  R,  45E., 
Sec,  6,  NWK4.N'W^^  (Montpelier  Canyon 
Campground), 
T  14  S„  R  45E. 

Sec,  14,  S^iSWhSW^i  (Bear  River  Camp) 

T  7S,.  R,  46E.. 

Sec,  26,  SKNW'V.,  NW.KSW.v,  (Stump  Creek 
Camp). 
T  14  S..  R  46  E., 

Sec.  8,  SE>iSW>iSW  K,,  (Overlook). 

The  area  described  in  paragraph  No.  2 
aggregates  approximately  6.105  acres. 

3.  The  segregative  effect  on  the  lands 
described  in  this  order  will  terminate 
upon  publication  of  this  notice  in  the 
Federal  Register  as  provided  by  the 
regulations  in  43  CFR  2641.5(c)(2). 

4.  At  9:00  a.m.  on  December  8.  1982. 
the  lands  will  be  open  to  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals  and  the 
requirements  of  applicable  laws.  All 
valid  applications  received  at  or  prior  to 
9:00  a.m.  on  December  8. 1982.  shall  be 
considered  as  simultaneously  filed  at 
the  time.  Those  received  thereafter  shall 
be  considered  in  the  order  of  filing. 

5.  The  land  in  paragraph  one  and  two 
above  have  been  and  will  continue  to  be 
open  to  applications  and  offers  under 
the  mineral  leasing  laws, 

6.  The  lands  in  paragraph  two  above 
also  will  be  open  to  location  under  the 
mining  laws  at  9:00  a.m.  on  December  8, 
1982.  Inquiries  concerning  the  lands 
should  be  addressed  to  the  Chief. 
Branch  of  Lands  and  Minerals 
Operations,  Bureau  of  Land 
Management,  Federal  Building,  Box  042, 
Boise.  Idaho  83724. 

Clair  M.  Whitlock, 
State  Director. 

|FR  Doc  82-31431  Filed  11-16-82.  8:46  am| 
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Las  Vegas  District,  Nevada;  Scoping  of 
Wilderness  Alternatives 

agency:  Bureau  of  Land  Management, 
Inferior. 

action:  Intent  to  Prepare  a  Wilderness 
Fnvironmental  Impact  Statement  for 
Clark  County.  Nevada;  Scoping  of 
Wilderness  Alternatives. 

SUMMARY:  This  notice  advises  the  public 
that  the  Las  Vegas  District  of  the  Bureau 
of  Land  Management  will  be  preparing  a 
Wilderness  Environmental  Impact 
Statement  [EIS]  on  eighteen  Wilderness 
Study  Areas  [WSASs]  in  Clark  County 
within  the  Las  Vegas  District  of  Nevada. 
This  notice  also  advises  that  a  scoping 
period  will  be  held  to  solicit  comments 
from  the  public  concerning  the 
alternatives  for  the  Clark  County 
Wilderness  EIS, 

The  Wilderness  EIS  will  be  conducteci 
to  determine  which  of  the  18  WS.As  or 
portions  of  these  WSAs,  if  any.  are 
suitable  for  designation  as  wilderness. 
The  18  WSAs  encompass  527,254  acres 
/'vnalysis  will  be  conducted  in 
accordance  with  the  National 
Environmental  Policy  Act,  the 
regulations  of  the  Council  of 
Fnvironmental  Qualify,  and  the  BLM's 
I  Vilderness  Study  Policy. 

Scoping  for  the  EIS  alternatives  will 
he  conducted  beginning  with  the 
pulilicafion  of  this  notice  and  lasting 
through  January  14,  198,3.  The  purpose  of 
the  scoping  period  is  to  solicit  written 
comments  about  the  alternati\os 
formulated,  in  particular,  the 
composition  of  the  individual 
.ilternatives  and  the  representativeness 
of  the  array  presented  by  the  four 
alternatives.  For  the  Clark  County 
Wilderness  EIS,  the  alternatives  are  the 
Management  Framework  Plan  (MFP  II) 
alternatne  (emphasis  on 
ni.inrigcabilil\ ),  the  Resource 
Di'\clopme.'".'  Alternative  (emphasis  i.m 
minerais  production),  the  Resource 
Protectior  Alternative  (all  wilderness), 
and  the  No  Aciion  Alternative  (no 
vv:ldi.Tn'jss)  The  18  WSAs  are  listed 
below; 


Wikiemess  Study  Areas 


NV-OSO-MR-IS     Neliis. 
Total  acreage 


Acraoge 
5.7ie 


_    527.254 


f^ess  Study  Ar<»as 


NV-Ci'O-OSOl 
NV-050-0J15 
NV  ?'i0-0<;'6 
NV-ObO-0217 
NV-05O-!)?.''9 
NVO:,0-023' 
NV-C)50-02:'J 
NV-050-0235 
NV  ^050-0236 
NV-060-0401 
NV -050-04 11 
NV-050-0412 
NV-060-0414 
NV-050-O423 
NV-050-0425 
NV -050-0435 
NV -050-0438 


Fisn  and  WildMe  «i 
Arrow  Canyon  Hani^e 
F-isri  and  VVildlM.'  #2..., 
Fish  and  WiWIile  *3..., 

Muddy  Mounja'ns  

Lirne  Canyon  

MSliOn  Ml«5  

Cl»iTeH  9uttes        , 

jumbo  Springs  

Mt    Stlflmg 

Quad  Spnngs  

La  Madre  Mtns. 

Pne  Creek  „ 

EWoridD 

No  McCuMough  Mtns 
So  McCulhxigt-  Mtrs 
irMeba  Peaks 


AcaBQe 


8  991 
32,85? 

t6,5t6 
22  002 

96  ■  -TO 

30  ;j? 

9  599 
11  100 

3,209 
C9.650 
12.225 
56,243 
24,000 
11.069 
47,166 
56,623 
>3,374 


DATES:  Three  scoping  open  house 
sessions  will  be  held  at  the  following 
locations: 

Overton.  Nevada — Moapa  Valley 

Community  Center:  3  December  1982, 

3:00  to  8:00  p.m. 
Las  Vegas,  Nevada — BLM  District 

Office,  4765  W,  Vegas  Dr,:  15 

December  1982.  3:00  to  5:00  p.m  and 

7:00  to  9:00  p.m. 
Searchlight,  Nevada — Searchlight 

Community  Center;  16  December  r-)H2. 

3:00  to  8:00  p.m. 

ADDRESS:  Comments  should  be 
addressed  to  Kemp  Conn,  Distncl 
Manager.  Bureau  of  I^nd  Management, 
P.O.  Box  26569,  Las  Vegas  .Nevada 
89126. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Maxwell.  Wilderness  ELS  Team 
Leader.  Las  Vegas  Distru  t  Ottii  e  ("02- 
385-6463). 

D.ited:  NDM-mbor  4  19R2. 
Edward  F.  Spang, 
^tii'.r  Director.  Nevada. 

YV  \).  ,    8::n4:i6K-lcc!  ll-16-82:8:45am) 
BILLING  CODE  4310-84-M 


Planning  Criteria  for  Coast  Valley 
Resource  Management  Plan  (RMP)  in 
the  Caiiente  Resource  Area, 
Baitersfield,  California 

\oven;!jer  9,  1982. 

In  accordance  with  43  CFR  1601.3. 
notice  is  hereby  given  of  the  availability 
of  the  Planning  Criteria  to  direct  the 

Coast  Valley  Resource  Management 
Plan  (RMP)  in  the  Caiiente  Resource 
.Ai'pa 

The  bakersfield  District  of  the  Bureau 
of  Land  Management  has  prepared  the 
initial  Planning  Criteria  to  direct  this 
planning  effori  in  the  Caiiente  Resource 
Area.  The  P!..n  will  involve  the  public 
lands  located  in  Ker.n   Kings.  San  Luis 
Obispo  Santa  Barbaid.  Tulare,  and 
Ventura  Counties  and  will  carrj'  out  the 
requirements  of  the  Federal  Land  Policy 
and  Management  Act  (FLPMA)  of  1976. 

/\s  new  information  surfaces  during 
the  planning  process,  and/or  from  public 
input,  additional  planning  criteria  v\i!l 
be  developed  for  future  guidance  of  this 
planning  effort. 

This  initial  nlanning  criteria  is 
available  for  review  at  the  follow ing 
lofations:  Bakersfield  District  Office  WXI 
Truxtun  Avenue.  Room  302,  Bakersfjeid 
California,  93301.  (805)  861-4191:  and 
Caiiente  Resource  Area  Office  5i30  Butte 


Street,  Bakersfield,  California.  93;i05, 

(80,^)861^236. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Glenn  A.  Carpenter,  Area  Manager  at 

the  Caiiente  Resource  Area  Office  list-  d 

<ibove 

Rot)ert  D  Rheiner,  Jr., 

District  Manager. 

|KR  n..i    (C-.3U32  Filed  ll-ia-8a«:*S  ami 
BILLING  CODE  4310-84-M 


IW-712591 

Wyoming;  Proposed  Continuation  of 
Withdrawal 

The  Bureau  of  Land  Managenien',  U.S. 
Department  of  the  Interior,  proposes  to 
continue  the  existing  withdrawal  of  the 
following  public  lands  made  by  Public 
Land  Order  5060  of  May  13. 1971,  for  a 
20-year  period  pursuant  to  Section  204  of 
the  Federal  Land  Policy  and 
Management  Act  of  October  21.  1976  (90 
Stat.  2751:  43  U.S.C.  1714): 

Sixth  Piiniipal  Merididn,  Wv.iniinjj 

T.  19  N..  105  W.. 
Sec.  14.  a  trad  of  land  within  kit  17 
(formerly  lot  5)  described  as  follows: 

Beginning  at  a  point  816.55  feet  N..  17' 
56'  40"  E.  of  the  quarter  corner  common 
to  sections  14  and  15;  thence  N.  12'  22' 
E.,  a  distance  of  513.7  feet:  thence  S,  89' 
41'  E.,  a  distance  of  902.92  feet;  thence  S. 
2°  16'  E..  distance  of  779.4  feet;  thence  N. 
74°  54'  30"  W..  a  distance  of  1.080  feet  to 
the  point  of  beginning. 

The  area  described  contains  14.43 
acres  in  Sweetwater  County.  Wyoming. 

The  purpose  of  the  withdrawal  is  a 
Bureau  of  Land  Management 
Administrative  Site  (Rock  Springs 
District  Office).  The  withdrawal  closes 
the  described  land  to  all  forms  of 
appropriation  under  the  public  land 
laws  including  the  mining  laws  but  not 
to  leasing  under  the  mineral  leasing 
laws.  The  withdrawal  does  not  alter  the 
applicability  of  the  public  land  laws 
governing  the  use  of  the  land  under 
lease,  license,  or  permit  or  governing  the 
disposal  of  their  mineral  or  vegetative 
resources  other  than  under  the  mining 
laws.  No  rAange  in  the  segregative 
effect  or  use  of  the  land  is  proposed  by 
this  action. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  v^Tth  the 
proposed  withdrawal  contiiuj.iti.jn  Ai. 
interested  persons  who  desire  to  he 
heard  on  the  proposal  must  sahmit  a 
written  request  for  a  meeting  to  the 
undersigned  before  Febriiar\  15,  T18.1 

Upon  determination  by  the  State 
Director,  Bureau  of  l.and  Management 
that  a  puhli'-  meeting  will  l>e  held   « 
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notice  will  be  published  in  the  Federal 
Register  giving  the  time  and  place  of 
such  meeting.  Public  meetings  are 
scheduled  and  conducted  in  accordance 
with  BLM  Manual,  Section  2351. 16B. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  make 
necessary  investigation  to  determine  the 
existing  and  potential  demands  for  the 
land  and  its  resources  and  review  the 
withdrawal  rejustification  to  insure  that 
continuation  would  be  consistent  with 
the  statutory  objectives  of  the  programs 
for  which  the  land  is  dedicated.  He  will 
also  prepare  a  report  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  Congress,  who  will 
determine  whether  or  not  the 
withdrawal  will  be  continued  and.  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

All  communications  in  connection 
with  this  proposal  withdrawal 
continuation  should  be  sent  to  the 
undersigned  officer,  Bureau  of  Land 
Management,  P.O.  Box  1828.  Cheyenne. 
Wyoming  82001. 
Harold  G.  Stinchcomb,  I 

Chief.  Branch  of  Lands  and  Minerals 
Operations. 

|FR  Doc  82-31540  Filed  11-16-81  8  43  jm| 
BtUJNG  CODE  43IO-t4-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Receipt  of  Application  for  Permit 

Notice  is  hereby  given  that  an 
applicant  has  applied  in  due  form  for  a 
permit  under  the  Marine  Mamma! 
Protection  Act  of  1972  and  the 
Endangered  Species  Act  of  1973. 
1  Applicant: 
a  Name:  Mote  Marine  Laboratory 
b.  Address:  1600  City  Island  Park, 
Sarasota,  PL 
2.  Type  of  permit:  Take  (harcissment) 

3  Name  and  number  of  animals  West 
Indian  Manatee  [Trichechus 
manatus] — 20  Bottle-nosed  dolphin 
[Tursiops  truncatus]— 200  I  oggerhcdd 
turtle  [Carvtta  caretta] — 100 

4  Type  of  Activity:  Possible  harassment 
due  to  use  of  sonar  device  to  track 
movements  of  these  animals 

5.  Location  of  Activity:  Western  coastal 
Florida  around  Tampa  Bay, 

6.  Period  of  Activity:  January  1983- 
December  1984. 


JMI 


The  purpose  of  this  application  is  for 
the  applicant  to  obtain  a  permit  to 
authorize  the  use  of  a  sonar  device  to 
determine  its  feasibility  in  effectively 
tracking  large  marine  animals. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register  the 
Fish  and  Wildlife  Service  and  National 
.Marine  Fisheries  Service  are  forwarding 
c  opies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

The  application  has  been  assigned  file 
number  PRT  2-9757.  Written  data  or 
views,  requests  for  copies  of  the 
complete  application,  or  requests  for  a 
public  hearing  on  this  application  should 
be  submitted  to  the  Director.  U.S.  Fish 
and  Wildlife  Service  (WPO),  P.O.  Box 
3654,  Arlington.  VA  22203,  within  30 
days  of  the  publication  of  this  notice. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Director  of  the  Fish  and 
Wildlife  Service  or  the  Administrator  of 
the  National  Marine  Fisheries  Service, 

All  statements  contained  in  this  notice 
are  summaries  of  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  the  Fish  and  Wildlife  Service  or  the 
National  Marme  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  during  normal  business  hours 
in  Room  605,  1000  North  Glebe  Road. 
Arlington,  Virginia, 

Dated:  November  12. 1982. 

Richard  B.  Roe, 

Acting  Director.  Office  of  Marine  Mammals 
and  Endangered  Species,  National  Marine 
Fisheries  Service,  Department  of  Commerce. 
Dated:  November  10, 1982. 

R.  K.  Robinson, 

Chief,  Branch  of  Permits,  Federal  Wildlife 
Permit  Office.  Department  of  the  Interior 

|FR  Doc  82 -31425  Filed  11-16-62;  843  am| 
8ILUNG  CODE  4310-SS-M  and  3S1(Mlt-M 


Minerals  Management  Service 

Alaska  Outer  Continental  Shelf; 
Availability  of  a  Draft  Environmental 
Impact  Statement  for  a  Proposed  Sand 
and  Gravel  Lease  In  the  DIapir  Field 
Region  of  ttie  Beaufort  Sea 

Pursuant  to  section  102  (2)  (C)  of  the 
\  i'lonal  Environmental  Policy  Act  of 
1969,  the  Minerals  Management  Service 
hds  prepared  a  draft  environmental 
impact  statement  (EIS)  relating  to  a 
proposed  Outer  Continental  Shelf  (OCS) 
Sand  and  Graval  Lease  Sale  in  the 


Diapir  Field,  off  the  northern  coast  of 
Alaska. 

Single  copies  of  the  draft  EIS  can  be 
obtained  from  the  Regional  Manager, 
Alaska  OCS  Region,  P.O.  Box  1159, 
Anchorage,  Alaska  99510. 

Copies  of  the  draft  EIS  will  also  be 
made  available  for  inspection  in  the 
following  public  libraries:  Alaska 
Federation  of  Natives,  Suite  304, 1577  O 
Street,  Anchorage,  AK  99501:  Anchor 
Point  Public  Library,  Anchor  Point,  AK 
99556:  Department  of  the  Interior 
Resources  Library,  Box  36,  701  "C" 
Street,  Anchorage,  AK  99513;  Cordova 
Public  Library,  Box  472,  Cordova,  AK 
99574;  Kenai  Community  Library,  Box 
157,  Kenai,  AK  99611;  Elim  Learning 
Center.  Elim,  AK  99739;  Haines  Public 
Library,  P.O.  Box  36,  Haines,  AK  99827; 
North  Star  Borough  Library,  Fairbanks, 
AK  99701;  University  of  Alaska  Institute 
of  Social  and  Economic  Research 
Library,  Fairbanks,  AK  99801;  Homer 
Public  Library,  Box  356.  Homer,  AK 
99603;  Z,  J,  Loussac  Public  Library,  427  F 
Street.  Anchorage,  AK  99801;  Juneau 
Memorial  Library,  114  W.  4th  Street, 
Juneau.  AK  99824;  Alaska  State  Library. 
Documents  Librarian,  Pouch  G,  Juneau, 
AK  99811;  Ketchikan  Public  Library,  629 
Dock  Street,  Ketchikan,  AK  99901: 
Department  of  Defense.  Army  Corps  of 
Engineers  Library,  P.O.  Box  7002, 
Anchorage,  AK  99501:  Kodiak  Public 
Library,  P.O.  Box  985,  Kodiak,  AK  99615: 
Metlakatla  Extension  Center. 
Metlakatla,  AK  09926;  Department  of  the 
Interior,  Bureau  of  Mines  Library,  AF- 
F.O,  Center,  P.O.  Box  550,  Juneau,  AK 
99802:  Petersburg  Extension  Center,  Box 
289.  Peterburg,  AK  99833;  Seldovia 
Public  Library,  Drawer  D,  Seldovia,  AK 
99663;  Seward  Community  Library.  Box 
537.  Seward  AK  99664;  University  of 
Alaska  Juneau  Library,  P.O.  Box  1447. 
Juneau.  AK  91447;  Sitka  Community 
Library.  Box  1090,  Sitka,  AK  99835; 
Douglas  Public  Library,  Box  469, 
Douglas,  AK  99824;  University  of  Alaska 
Anchorage  Library,  3211  Providence 
Drive,  Anchorage,  AK  99504;  University 
of  Alaska  Elmer  E  Rasmusson  Librarv , 
Fairbanks.  AK  99701;  Wrangel 
Extension  Center.  Box  651,  Wrangell, 
.^K  99929 

In  accordance  with  43  CFR  3314.1,  the 
Minerals  Management  Service  will  hold 
a  public  hearing  in  order  to  receive 
comments  and  suggestions  relating  to 
the  EIS.  The  exact  location  and  date  of 
this  hearing  will  be  announced  at  a  later 
date.  Comments  concerning  the  draft 
EIS  will  be  accepted  until  Friday, 
January  7, 1983,  and  should  be 
addressed  to  the  Regional  Manager, 
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Alaska  OCS  Region,  P.O.  Box  1159, 
Anchorage,  Alaska  99510. 
Harold  Doley, 

Director,  Minerals  Management  Service. 

Approved 
Bruce  Blanchard, 

Director.  Environmental  Project  Review. 

|FR  Doc.  82-31494  Filed  11-16-82.  8:45  am) 
BILLING  CODE  4310-MR-M 


National  Park  Service 

Death  Valley  National  Monument, 
California  and  Nevada  Natural  and 
Cultural  Resources  Plan;  Availability  of 
the  Final  Environmental  Impact 
Statement 

Pursuant  to  section  102(2)[C]  of  the 
National  Environmental  Policy  Act  of 
1965,  the  National  Park  Service,  U.S. 
Department  of  the  Interior,  has  prepared 
a  final  environmental  impact  statement 
for  the  proposed  Natural  and  Cultural 
Resources  Plan  for  Death  Valley 
National  Monument,  California  and 
Nevada. 

The  proposal  involves  restoration  of 
natural  ecosystems  by  removal  of  exotic 
plants  and  animals,  rehabilitating  water 
sources,  revegetating  disturbed  areas, 
archeoiogical/historical  studies,  and 
preservation  of  historic  structures.  The 
alternatives  considered  include  no 
action  and  four  other  alternatives  to 
achieve  restoration  of  natural  systems. 

A  limited  number  of  copies  of  the 
documents  are  available  upon  request 
from  the  Superintendent.  Death  Valley 
National  Monument.  Death  Valley, 
California  92328  and  Ron  Replogle,  450 
Golden  Gate  Avenue,  San  Francisco, 
California  94102  (415-556-5750). 

Public  reading  copies  are  available  at 
the  following  locations:  450  Golden  Gate 
.Avenue,  San  Francisco,  Interior 
Building,  18th  and  C  Streets,  NW., 
Washington,  D.C.  and  Park 
Headquarters,  Death  Valley,  California 
92328. 

Dated:  November  8.  1982. 
Howard  H.  Chapman, 

Regional  D:rector,  Western  Region. 

(PR  Doc  82-31417  Filed  11-16-82,  845  dm] 
BILLING  CODE  4310-70-M 


Midwest  Regional  Advisory 
Committee;  Meeting 

Notice  is  hereby  given,  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  86  Stat.  770,  5  U.S.C.  App.  1,  as 
amended  by  the  Act  of  September  13, 
1976,  90  Stat.  1247.  that  a  meeting  of  the 
Midwest  Regional  Advisory  Committee 
will  be  held  on  December  6-7  beginning 
on  Monday,  December  6,  at  12  o'clock 


noon  (CST],  at  the  Midwest  Regioal 
Office,  1709  Jackson  Street,  Omaha, 
Nebraska. 

The  Committee  was  estabished 
pursuant  to  Pub.  L.  gi-383  by  the 
Secretary  of  the  Interior  to  advise  the 
Regional  Director,  Midwest  Region, 
National  Park  Service,  on  program, 
policies,  and  such  other  matters  as  may 
be  referred  to  it  by  the  Regional 
Director.  It  also  functions  to  provide 
closer  communication  with  the  public  on 
such  matters. 

The  members  of  the  Committee  are  as 
follows: 

Mr.  Norman  G.  Duke,  Northf.eld,  Ohio 

(Chairman) 
Ms.  Halina  M.  Frizzelle.  Pinckney, 

Michigan 
Mr.  William  L  Lieber.  Indianapolis, 

Indiana  • 
Ms.  Sally  Bl  Schanbacher,  Springfield, 

Illinois 
Mr.  Cherry  Warren,  Exeter,  Missouri 

The  purpose  of  this  meeting  is  to 
allow  the  Committee  to  organize  and  to 
familiarize  themselves  with  the  purpose, 
policies,  and  programs  of  the  Midwest      ' 
Regional  office  of  the  .National  Park 
Service. 

The  m.eeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Committee,  prior  to  the 
meeting,  a  written  statement  concerning 
the  matters  to  be  discussed.  Persons 
wishing  further  information  concerning 
the  meeting  or  who  wish  to  submit 
written  statements,  may  contact  J.  L 
Dunning.  Regional  Director,  Midwest 
Region.  National  Park  Service.  I"n9 
Jackson  Street,  Omaha,  Nebraska  68102. 
telephone  (402)  221-3431. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  4  weeks 
after  the  meeting  at  the  Midwest 
Regional  Office,  National  Park  Service, 
1709  Jackson  Street,  Omaha,  Nebraska 
68102. 

Dated:  November  8, 1982. 
Randall  R.  Pope. 
Dfputy  Regional  Director,  Midwest  Region, 

(FR  Doc,  82-31426  Filed  11-15-82;  845  am| 
BILLING  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative;  Intent  To 
Perform  Interstate  Transportation  for 
Certain  Nonmemt}ers 

Dated:  November  12, 1982. 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 


nonmember.  nonexempt  interstate 
transportation  must  file  the  Notice,  Form 
BOP  102,  with  the  Commission  within  30 
days  of  its  annual  meetings  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4).  are  published  here  for 
interested  persons,  Submi.s.sion  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington,  D.C.  20423  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary.  Interstate 
Commerce  Commission,  Washington, 
DC, 

(1)  Dawn  Transport.  Inc. 

(2)  C.F.P.  #13, 117  W.  San  Ysidro  Blvd.. 
San  Ysidro.  California  92073 

(3)  1590  Reforma  Ave.,  Mexicali,  Baja, 
California 

(4J  H.  Jackson  c/o  Dawn  Transport,  Inc. 
C.F.P.  #13, 117  W.  San  Ysidro  Blvd.. 
San  Ysidro,  Calif.,  92073 

(1)  Western  Agricultural  Lines,  Inc. 

(2)  4734  N.  Cornelia,  Fresno,  California 
93711 

(3)  4734  N.  Cornelia,  Fresno,  CA  93711 

(4)  Rebecca  Sue  Helms,  4734  N. 
Cornelia,  Fresno,  CA  93711 

Agatha  L.  Mergenovich, 
Secretary. 

[FR  Doc  82-31388  Filed  11-16-82;  &45  am)  , 

BILLING  COM  703S-01-M 


Motor  Carriers;  Decision-Notice; 
Finance  Applications 

The  following  applications,  filed  on  or 
after  July  3, 1980,  seek  approval  to 
consolidate,  purchase,  merge,  lease 
operating  rights  and  properties,  or 
acquire  control  of  motor  carriers 
pursuant  to  49  U.S.C.  11343  or  11344. 
Also,  applications  directly  related  to 
these  motor  finance  applications  (such 
as  con\'ersions.  gateway  eliminations, 
and  securities  issuance)  may  be 
involved. 

The  applications  are  governed  by 
Special  Rule  240  of  the  Commission's 
Rules  of  Practice  (49  CP'R  1100.240),  See 
Ex  Parte  55  (Sub-No.  44).  Rules 
Governing  Applications  Filed  By  Motjr 
Carriers  Under  49  U.S.C.  11344  and 
11349.  363  l.C.C.  740  (1981).  These  rules 
provide  among  other  things,  that 
opposition  to  the  granting  of  an 
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application  must  be  filed  with  the 
Commission  in  the  form  of  verified 
statements  within  45  days  after  the  date 
of  notice  of  filing  of  the  application  is 
published  in  the  Federal  Register. 
Failure  seasonably  to  oppose  will  be 
construed  as  a  waiver  of  opposition  and 
participation  in  the  proceeding.  If  the 
protest  includes  a  request  for  oral 
hearing,  the  request  shall  meet  the 
requirements  of  Rule  242  of  the  special 
rules  and  shall  include  the  certification 
required. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  49  CFR 
1100.241.  A  copy  of  any  application, 
together  with  applicant's  supporting 
evidence,  can  be  obtained  from  any 
applicant  upon  request  and  payment  to 
applicant  of  $10.00  in  accordance  with 
49  CFR  1100.241(d). 

Amendments  to  the  request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  the  operating 
authority  involved  in  the  application  to 
conform  to  the  Commission's  policy  of 
simplifying  grants  of  operating  authority. 

We  find,  with  the  exception  of  those 
applications  involving  impediments  (e.g., 
jurisdictional  problems,  unresolved 
fitness  questions,  questions  involving 
possible  unlawful  control,  or  improper 
divisions  of  operating  rights)  that  each 
applicant  has  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  U.S.C.  11301,  11302. 
11343, 11344,  and  11349,  with  the 
Commission's  rules  and  regulations,  that 
the  proposed  transaction  should  be 
authorized  as  stated  below.  Except 
where  specifically  noted  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  does  it  appear 
to  qualify  as  a  major  regulatory  action 
under  the  Energy  Policy  and 
Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or,  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
apphcant  (unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice.  To 
the  extent  that  the  authority  sought 
below  may  duplicate  an  applicant's 
existing  authority,  the  duplication  shall 
not  be  construed  as  conferring  more 
than  a  single  operating  right 

Applicant(s)  must  comply  with  all 
condttions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  iii  the  notice  of 


effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 

applicant  shall  stand  denied. 

Dated:  November  12,  1982. 

By  the  Cominission,  Heber  P.  Hardy. 
Director,  Office  of  Proceedings. 
Agatha  L.  Mergenovich, 

Secretary. 

MC-F-14970.  filed  October  12, 1982 
C.T.  TRANSPORT,  INC.  (C.T.)  (34200 
Mound  Road.  Sterling  Heights,  MI 
48077— CONTROI^SUPERIOR 
FORWARDING  COMPANY,  INC. 
(SUPERIOR)  (2600  South  Fourth  Street, 
St.  Louis,  MO  63118).  Representatives: 
Leonard  R.  Kofkin,  Suite  1515. 140  South 
Dearborn  Street,  Chicago.  IL  50503  and 
Joseph  E.  Rebman.  Suite  1300.  314  North 
Broadway,  St.  Louis.  MO  63102.  C.T. 
seeks  authority  to  acquire  control  of 
Superior  through  the  purchase  by  C.T.  of 
all  the  issued  and  outstanding  stock  of 
Superior.  Centra,  Inc..  a  non-carrier  and 
sole  stockholder  of  C.T.,  and  in  turn  T.J. 
Moroun  and  M.J.  Moroun,  majority 
stockholders  and  officers  and  directors 
of  Centra.  Inc.,  seek  authority  to  acquire 
control  of  said  rights  and  property 
through  the  transaction.  Superior  is 
authorized  to  operate  as  a  motor 
common  carrier  pursuant  to  Certificate 
No.  MC-75406  and  subnumbers 
thereunder,  which  authorizes  the 
transportation  of  general  commodities, 
classes  A  and  B  explosives,  agricultural 
insecticides  and  fungicides,  and  weed 
and  tree  killing  compounds  over  regular 
and  irregular  routes  in  AR,  IL,  MS,  MO. 
TX  and  TN.  C.T.  is  authorized  to  operate 
as  a  motor  common  carrier  in  Certificate 
No.  MC-141609  and  subnumbers  the 
reunder.  C.T.  is  affiliated  with  (1) 
Central  Transport  Inc.,  a  motor  contract 
carrier  operating  under  MC-19311;  (2) 
.McKinlay  Transport  Limited,  a  motor 
common  carrier  operating  under  MC- 
123282:  and  (3)  Port  Side  Transport,  Inc. 
which  has  been  granted  temporary 
authority  in  MC-F-14764. 

MC-F-I4975.  filed  October  13, 1982. 
CARROLL  FLrL.MER,  MACKARIAH 
FULMER.  AND  ZACKARIAH  FULMER, 
5325  South  Orange  Blossom  Trail, 
Orlando,  FL  32809 — Continuance  in 
Control — Fulmer  Brothers  International 
Inc..  5325  South  Orange  Blossom  Trail. 
Orlando,  FL  32809.  Representative: 
David  L  Capps,  P.O.  Box  924. 
Douglasville.  GA  30133.  (404)  949-7756. 
Applicants  seek  authority  to  continue  in 
control  of  Fulmer  Brothers,  upon  its 
institution  of  operations,  in  interstate  or 
foreign  commerce,  as  a  motor  carrier. 
Applicants  also  control  through 
management  Reed  Lines,  Inc.,  a  wholly 
owned  subsidiary  of  Serv America  Inc.. 
which  holds  common  carrier  authority 


issued  by  the  Commission  in  Docket  No. 
MC-119632  and  Subs  thereto. 

Note. — This  application  is  directly  related 
to  MC-145121  (Sub-No.  1)  published  in  the 
Federal  Register  of  April  23. 1982. 

(FT?  Doc.  B2-313ae  Filed  11-16-82:  8:45  am| 
BILUNG  CODE  703S-01-M 


Motor  Carriers;  Pernranent  Authority 
Decisions;  Decision-Notice 

The  following  appUcations,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  on  December  31. 1980.  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3. 1980.  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  Applications  may  be 
protested  only  on  the  grounds  that 
applicant  is  not  fit.  willing,  and  able  to 
provide  the  transp«rtation  service  or  to 
comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  copy  of 
any  application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Comjnission's  poUcy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV. 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
,from  date  of  publication  (or,  if  the 
application  later  becomes  unopposed), 
appropriate  authorizing  documents  will 
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be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  to  Team 
1,  (202]  275-7992. 

Volume  No.  OPl-198 

Decided:  November  10,  1982. 
By  the  Commission,  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 

MC  158461  (Sub-1),  filed  October  29, 
1982.  Applicant:  T  &  R  DELIVERY,  INC., 
3000  West  Commerce,  Dallas,  TX  75212. 
Representative:  William  Sheridan.  P.O. 
Drawer  5049,  Irving,  TX  75062.  (214)  255- 
6279.  Transporting,  (1)  for  or  on  behalf  of 
the  United  States  Government,  ^enero/ 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions), 
and  (2)  shipments  weigriing  100  pounds 
or  less  if  transported  in  a  motor  vehicle 
in  which  no  one  package  exceeds  ICX) 
pounds,  between  points  in  the  U.S. 
(except  AK  and  HI). 

MC  164520,  filed  November  2. 1982, 
Applicant;  GREATER  SOUTH  TRAFFIC 
SERVICE,  INC.,  P.O.  Box  2157,  Memphis, 
TN  38101.  Representative:  Ronald  N. 
Cobert,  1730  M  Street,  NW.,  Suite  .501, 
Washington,  DC  20036.  As  a  broker  of 
general  commodities  (except  household 
goods),  between  points  in  the  US. 
(except  AK  and  HI). 

MC  164560,  filed  November  4,  1982. 
Applicant:  BILL  EMERSON  BERRY. 
Route  1,  Box  300,  Bagley,  MN  56621. 
Representative:  Mary  K.  Schulz,  P.O. 
Drawer  17308,  Pensacola,  FL  32522,  (904) 
438-1493.  Transporting  food  and  other 
edible  products  and  byproducts 
intended  for  human  consumption 
(except  alcoholic  beverages  and  drugs), 


agricultural  limestone  and  fertilizers, 
and  other  soil  conditioners  by  the  owner 
of  the  motor  vehicle  in  such  vehicle, 
between  points  in  the  U.S.  (except  .A.K 
and  HI). 

For  the  following,  please  direct  status 
inquiries  to  Team  5  at  202-275-7289. 

Volume  No.  OP5-250 

Decided:  November  5, 1982. 
By  the  Commission.  Review  Board  No.  3. 
Members  Krock,  Joyce,  and  Dowel!. 

MC  164358,  filed  October  22,  1982. 
Applicant:  CAMAS  TRANSPORT,  INC.. 
7000  SW  Hampton  St.,  Suite  213.  Tigard. 
OR  97223.  Representative:  David  C. 
White,  2400  SW  Fourth  Ave.,  Portland, 
OR  97201,  (503)  226-6491.  To  operate  as 
a  broker  oi general  commodities  (except 
household  goods),  between  points  in  the 
U.S.  (except  AK  and  HI). 

MC  164488.  filed  October  29. 1982. 
Applicant:  LARRY  L.  LEWIS,  DBA  L.  & 
L.  TRUCKING,  P.O.  Box  486,  White 
Swan,  WA  98952.  Representative:  Larry 
L.  Lewis  (same  address  as  applicant), 
(509)  874-2162.  Transporting  food  and 
other  edible  products  and  byproducts 
intended  for  human  consumption 
(except  alcoholic  beverages  and  drugs), 
agricultural  limestone  and  fertilizers, 
and  other  soil  conditioners,  by  the 
owTier  of  the  motor  vehicle  in  such 
vehicle,  between  points  in  the  U.S. 
(except  AK  and  HI). 

MC  164499,  filed  October  27, 1982. 
Applicant:  ML'LTIMOD.^L 
TRANSPORT  OPERATIONS.  INC..  735 
Market  St.,  San  Francisco.  C,-\  94103. 
Representative:  Patrick  H.  Smyth,  105 
W.  Madison  St.,  Suite  1008.  Chicago.  IL 
60602,  (312)  263-2397.  To  operate  as  a 
broker  o^  'general  commodities  (except 
household  goods),  between  points  in  the 
U.S. 

.\gatha  L.  Mergenovich, 
Secretary. 

il'R  Doc,  82-31390  Filed  11-16-82;  8:45  an) 
BILLING  CODE  7035-01-H 


Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9.  1981,  are  goverened  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100,251   Special 
Rule  251  was  published  in  the  Federal 
Register  of  December  31,  1980,  at  43  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3,  1980,  at  45  FR  80109 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  A  copy  of  any 
application,  including  all  supporting 
evidence,  can  be  obtained  from 


applicant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  ihose 
applications  involving  duly  noted 
problems  (eg.,  unresolved  common 
control,  fitness,  water  earner  dual 
operations,  or  junsdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  detnonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49.  Subtitle  IV, 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory-  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975, 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication,  (or.  if  the 
application  later  becomes  unopposed) 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  retirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met.  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Note. — All  applications  are  for  authority  to 
operate  as  a  molor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  molor  contract  carrier  authority  are  those 
where  service  is  for  a  ri.imed  shipper  "under 
contract". 

Please  direct  status  inquiries  to  Team 
1,  (202)  275-7992. 
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Vohtm*  No.  On-199 

Decided:  November  10, 1962. 
By  the  Commission,  Review  Board  No.  1 
roemban  Parkar,  Chandler,  and  Fortier. 

MC  29800  (Sub-1),  filed  November  1. 
1982.  ApplicaiU:  |OHN  ANrtJERSON 
COMPANY,  a  corp<»Btioii.  One  Bedson 
Road.  CraiiAton,  RI 02920. 
Representative:  Paul  F.  Sullivan,  3408 
Wisconsin  Ave.,  N.W.,  Suite  202. 
Washington,  DC  20018,  (202)  363-1848. 
Transporting  those  commoditieB  which 
because  of  their  size  and  weight  require 
the  use  of  special  equipment, 
machinery,  and  metal,  plastic,  leather 
and  paper  products,  between  those 
points  in  the  U.S.  in  and  east  of  MN,  LA. 
Ma  OK.  Md  TX. 

MC  59150  (Sub-198),  filed  November  2, 
1982.  Applicant:  PLOOF  TRUCKUNES, 
INC.,  1414  Lindrose  Street  Jacksonville, 
FL  32206,  representative:  Martin  Sack. 
]r..  203  Marine  National  Bank  Bldg..  311 
W.  Daval  Street,  Jacksonville.  FL  32202, 
(904)  3S3-S707.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
conunocfities  in  bulk),  between  points  in 
AZ,  CA,  CO.  CT.  DE,  lA.  DD,  IL,  IN.  KS, 
MA,  MD,  ME,  ML  MN.  MO,  MT,  ND,  NE. 
NH,  NJ.  NM,  NV.  NY.  OH,  OK,  OR,  PA. 
RI.  SD,  TX,  UT.  VT.  WA,  Wl,  WY.  and 
DC 

MC  67270  (Sub-ej.  filed  November  1. 
1982.  Applicant:  GLEASON  BROS.,  INC., 
7  Pearl  St.,  Northampton,  MA  01060. 
Representative:  Patrick  T.  Gleason,  160 
Main  St.,  Northamption,  MA  01060,  (413) 
584-9509.  Transporting  (1)  submarine 
periscopes  and  periscope  containers. 
between  points  in  ME.  NH,  VT.  MA,  CT. 
RI.  NY,  NJ,  DE,  MD,  VA,  NC,  SC,  CA, 
FL  PA,  and  DC,  (2)  general  commodities 
(except  classes  A  and  B  expbsives  and 
household  goods),  between  points  in 
ME.  NH,  VT.  MA,  CT,  RI.  NY.  NJ.  DE. 
PA.  MD.  VA,  and  DC,  and  (3)  used 
household  goods,  between  points  in 
Hampshire.  Hampden,  Franklin, 
Berkshire,  and  Worcester  Counties,  MA. 
Hartford  County,  CT.  and  Columbia, 
Rensselaer  and  Albany  Counties.  Ny.  on 
the  one  hand.  and.  on  the  other,  points 
in  ME,  NH,  VT.  CT.  MA,  RI.  NY.  NJ,  DE. 
MD.  VA,  PA.  and  DC 

MC  107460  {Sub-86).  filed  November  2, 
1982.  Applicant:  WILLIAM  Z.  GETZ. 
INC.,  3055  Yellow  Goose  Road, 
Lancaster.  PA  17604.  Representative: 
Christain  V.  Graf.  407  N.  Front  St., 
Hanisburg.  PA  17101,  (717)  236-93ia 
Transporting  general  commodities 
(except  clASsea  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 


contract(8)  with  Conestoga  Foundry 
Supply  Computy,  of  Hamburg,  PA. 

MC  115181  (Sub-50),  filed  October  29, 
1982.  Applicant:  HAROLD  M.  FELTY. 

INC..  R.D.  »1,  Box  148.  Pine  Grove.  PA 
17963.  Representative:  Lee  E.  High,  P.O. 
Box  8551.  Readmg.  PA  19603.  (215)  376- 
6721.  Transporting  (1)  construction 
materials,  and  (2)  concrete  products, 
between  those  points  in  the' United 
States  on  and  east  of  a  line  beginning  at 
the  mouth  of  the  Mississippi  River,  and 
extending  along  the  Mississippi  River  to 
its  junction  with  the  western  boundary 
of  Itasca  County.  MN,  then  northward 
along  the  western  boundaries  of 
Itascaand  Koochiching  Counties.  MN.  to 
the  international  boimdary  line  between 
the  United  States  and  Canada. 

MC  119991  (Sub-40),  filed  November  2. 
1982.  Applicant:  YOUNG  TRANSPORT. 
LNC.  1601  Woodlawn  Ave..  Logansport. 
In  46947.  Representative:  Warren  C 
Moberly.  777  Chamber  of  C«nmerce 
Bldg.,  Indianapolis.  IN  46204,  (317)  639- 
4511.  Transporting  steeJ  bars,  between 
points  in  Trousdale  County,  TN,  on  the 
one  hand.  and.  on  the  other,  Adanta. 
GA. 

MC  121171  (Sub-4).  filed  November  3. 
1982.  Applicant:  WILLL\MS 
TRANSPORTATION.  INC.  1925  East 
Vernon  Ave.,  Los  Angeles.  CA  9005a 
Representative:  C  Jack  Pearce.  1000 
Connecticut  Ave..  N.W..  Suite  1200, 
Washington,  DC  20036,  (202)  785-0048. 
TransportiHg  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contract(8)  with  Freight  Distribution 
Services.  Inc.,  of  Los  Angeles,  CA. 

MC  154800  (Sub-1),  filed  November  3, 
1982.  Applicant:  LYNN  E.  ADAMS. 
d.b.a.  TRANSPORT  SPECL\LTIES 
UNLIMITED,  2859  S.  Orange  Avenue. 
Fresno,  CA  93725.  Representative:  John 
Adams  (same  address  as  applicant). 
(209)  233-6149.  Transporting  chemicals 
and  related  products  and  hazardous 
materials,  between  points  in  the  U.S., 
under  continuing  contract(s)  with 
WiIbur-Ellis  Co.,  of  Fresno.  CA. 

MC  157901  (Sub-1),  filed  November  1. 
1982.  Applicant:  EDWARD  P. 
CASSINELU,  d.b.a.  QUEENSLAND 
DISTRIBUTORS,  157  Clover  Lane, 
Medford,  OR  97501.  Representative: 
Edward  W.  Dennin.  7611  Telfer  Way, 
Sacramento.  CA  95823,  (916)  391-0133. 
Transporting  food  and  related  products, 
plumbing  supplies,  chemicals  and 
related  products,  pulp,  paper  and 
related  products,  printed  matter,  foam, 
plastics,  metal  products  and  forest 
products,  between  points  in  CA,  OR. 


WA.  NV.  AZ.  ID,  UT.  MT,  WY.  CO.  NE. 
MN.  LA.  IL.  IN.  OH,  and  PA. 

MC  159061.  filed  October  25, 1982. 
Applicant:  KENNTS  TRUCKING  CO. 
INC  7800  S.  Oucago  Ave..  Chicago,  IL 
60ei9i  Representative:  Austin  O'Malley, 
17600  S.  Crawford,  Country  Club  Hills, 
IL  60477,  (312)  967-4620.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives  and  household  goods), 
between  Chicago,  IL,  on  the  one  hand, 
and.  on  the  other,  points  in  AL,  AR.  AZ, 
CT,  CO,  DE,  FL,  GA,  ID.  IL.  IN.  KS,  KY. 
LA,  MA.  MD.  MO,  MN,  MS.  WI,  MI,  NC 
NE,  NH,  NJ,  OH,  OK,  OR,  PA,  SC.  TN. 
TX,  UT.  VA.  VT.  WA,  WV,  WY,  and  DC 

MC  183181.  filed  November  1, 1982. 
Applicant  PAULA  L  GEIER  d.b.a. 
G.G.L  TRANSPORTATION.  24  Linden 
St..  West  Boylston,  MA  01583. 
Representative:  Carl  D.  Aframe.  339 
Main  St..  Worcester.  MA  01808.  (617) 
757-7721.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
Worcester  County.  MA,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S..  under  continuing  contract(s)  with 
David  Clark  Company  Incorporated,  of 
Worcester,  MA. 

MC  163761.  filed  November  2, 1982. 
AppUcant:  PAYTON  OIL  COMPANY, 
INC..  d.b.a.  PAYTON 
TRANSPORTATION  CO..  5301  N.E.  10th 
Street.  Oklahoma  Cty.  OK  73111. 
Representative:  G.  Timothy  Armstrong. 
200  N.  Choctaw.  P.O.  Box  1124,  El  Reno, 
OK  73038,  (405)  262-1322.  Transporting 
(1)  alcohol,  (a)  between  points  in  Caddo 
and  Oklahoma  Counties,  OK,  Wichita 
County,  KS,  Baca  County,  CO,  and 
Bernalillo  County.  NM,  and  (b)  between 
points  in  Caddo  and  Oklahoma 
Coimties,  OK,  on  the  one  hand.  and.  on 
the  other,  points  in  TX,  and  (2) 
petroleum  and  petroleum  products,  (a) 
between  points  in  El  Paso  County.  CO. 
Crittenden  County.  AR,  Sedgwick  and 
Butler  Counties.  KS,  and  points  in  TX, 
on  the  one  hand,  and,  on  the  other, 
points  in  OK,  and  (b)  between  points  in 
Oklahoma  and  Tulsa  Counties,  OK.  and 
Harris  and  Jefferson  Counties,  TX,  on 
the  one  hand,  and,  on  the  other,  points 
in  Maury,  Davidson  and  Shelby 
Counties.  TN. 

MC  164511.  filed  October  22, 1982. 
Applicant  ELDER  MOVING  & 
STORAGE  COMPANY.  INC.,  561 
Stevens  St..  Jacksonville,  FL  32205. 
Representative:  W.  G.  Lowry,  9908  North 
Michigan  Rd..  Carmel  IN  46032,  (317) 
875-1142.  Transporting  used  household 
goods,  used  automobiles  and 
unaccompanied  baggage,  between 
Jacksonville,  FL.  on  the  one  hand,  and. 
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on  the  other,  points  in  Camden.  Charlton 
and  Glynn  Counties,  GA.  Condition  The 
person  or  persons  who  appear  to  be 
engaged  in  common  control  of  another 
regulated  carrier  must  either  file  an 
application  under  49  U.S.C.  11343  or 
submit  an  affidavit  indicating  why  such 
approval  is  unnecessary  to  the 
Secretary's  office.  In  order  to  expedite 
issuance  of  any  authority  please  submit 
a  copy  of  the  affidavit  or  proof  of  filing 
the  application(s)  for  common  control  to 
team  1,  Room  6358. 

MC  164550,  filed  November  2, 1982. 
Applicant:  C  *  R  CARTAGE,  INC..  P.O. 
Box  281,  215  Auburn  Court,  St.  Charies. 
IL  60174.  Representative:  Joel  H.  Steiner. 
135  South  LaSalle  Street,  Chicago.  IL 
60603,  (312)  236-9375.  Transporting 
metal  products,  machinery  and  rubber 
and  plastic  products,  between  points  in 
AZ,  CA,  CO,  GA,  IL  IN,  MA,  Ml,  MO, 
NC,  OH,  OR,  PA,  TX  and  VA,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S.  (except  AK  and  HI). 

MC  164571.  filed  November  3. 1982. 
Applicant:  RELIABLE  TRANSPORT 
CORPORATION,  P.O.  Box  4798,  East 
Providence,  RI 02916.  Representative: 
Robert  L.  Cope,  Suite  501, 1730  M  Street 
NW..  Washington,  DC  20036,  (202)  296- 
2900.  Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  paints  in  PA,  NJ,  NY,  CT, 
RI,  and  MA. 

For  the  following,  please  direct  status 
inquiries  to  Team  2  at  202-275-7030. 

Volume  No.  OP2-286 

Decide  November  5,  1982. 
By  the  Commission,  Review  Board  No.  \. 
Members  Parker,  Chandler,  and  Fortier. 

MC  78842  (Sub-8),  filed  October  27, 
1982.  Applicant  DALEY  &  WANZER. 
INC.,  821  Nantasket  Ave.,  Hull,  MA 
02045.  Representative:  Thomas  R. 
Kingsley,  10614  Amherst  Ave.,  Silver 
Spring,  MD  20902.  301-649-5074. 
Transporting  household  goods,  furniture, 
furnishings,  and  fixtures,  (1)  between 
those  points  in  the  U.S.  on  and  east  of 
U.S.  on  and  east  of  U.S.  Hwy  85.  and  (2) 
between  those  points  in  the  U.S.  Hwy 
85,  on  the  one  hand,  and,  on  the  other, 
those  points  in  the  U.S.  west  of  U.S. 
Hwy  85  (except  AK  and  HI). 

MC  152392  (Sub-3).  filed  November  2, 
1982.  Applicant:  TDS  TRUCKING,  INC.. 
P.O.  Box  1612.  Grand  Forks,  ND  58201. 
Representative:  VVilham  L  Fairbanks, 
2400  Financial  Center.  Des  Moines,  lA 
50309,  515-282-3525.  Transporting 
anhydrous  ammonia,  between  points  in 
lA,  on  the  one  hand,  and,  on  the  other, 
points  in  MN.  NE.  SD.  and  WL 


MC  161242.  filed  November  2, 1982. 
Applicant  RICHARD  CONZEMIUS. 
d.b.a.  CONZCO,  5th  &  Wisconsin  Ave., 
Breckenridge.  MN  5652a  Representative: 
Richard  P.  Anderson.  £525  siouth 
University  Drive,  P.O.  Box  2581,  Fargo, 
ND  58108.  701-235-3300.  Transporting 
petroleum  and  petroleum  products  (a) 
between  points  in  Lake  County.  LN, 
Hennepin  County,  MN,  and  Natrona 
County,  WY,  on  the  one  hand,  and,  on 
the  other,  points  in  ND,  SD,  and  MN,  (b) 
between  points  in  Clay  County,  MN,  on 
the  one  hand,  and,  on  the  other,  points 
in  ND  and  SD. 

MC  163312  (Sub-1).  filed  November  1, 
1982.  Applicant:  BURCHILL  TRUCKING, 
INC.,  12115  Pulaski  Highway,  Bradshaw, 
MD  21021.  Representative:  Car!  L 
Steiner.  135  South  LaSalle  St.,  Suite 
2106.  Chicago,  IL  60603,  (312)  236-9375 
Transporting  such  commodities  as  are 
dealt  in  or  used  in  the  assembly  of 
motor  vehicles,  between  points  in 
Baltimore  County,  MD,  on  the  one  hand, 
and.  on  the  other,  points  in  CT,  DE.  IN, 
MA,  MI,  N).  NY,  OH  and  PA. 

MC  164383,  filed  October  22.  1982. 
Applicant:  JAMES  McDONNEU..  d.b.a. 
H  &  M  TRUCKING.  402  Markldnd  Dr.. 
Morrison,  IL  61270.  Representative: 
Irwin  D.  Rozner,  134  North  LaSalie  St., 
Chicago,  IL  60602,  312-782-6937. 
Transporting  chemicds  between  points 
in  IL,  on  the  one  hand,  and.  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

For  the  following,  please  direct  status 
inquiries  to  Team  5  at  202-275-7289. 

Volume  No.  OPS  249 

Decided:  November  5,  1982. 
By  the  Cpmmis.sion.  Review  Bo.ird  N'o.  3. 
Memt>ers  ICrock.  Joyce,  and  Dowell. 

FF  549  (Sub-l).  filed  October  29.  1962. 
Applicant;  BOWEY  FORWARDING. 
INC..  222  US  Hwy  1,  Suite  210.  P.O.  Box 
3393.  Tequesta.  FL  33458. 
Representati\  e:  Robert  ].  Gallagher.  1000 
Connecticut  Ave..  NW,  Suite  1200, 
Washington.  DC  20036,  (202)  785-0024. 
To  operate  as  a  freight  forwarder  in  the 
tra.nsporation  of  household  goods 
between  points  in  the  U.S. 

MC  18459  (Sub-17).  filed  October  27, 
1982.  Applicant:  BRITTON  MOTOR 
SERVICE,  LNG,  740  Westminster  St.,  SL 
Paul,  MN  55101.  Representative:  Robert 
D  Gisvold,  1600  TCF  Tower, 
Minneapolis,  M.N  55402,  612-333-1341 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  cornmodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI). 

MC  99648  (Sub-3).  filed  October  28. 
1982.  Applicant  TERMINAL  TRUCKLNG 
COMPANY  INC.,  P.O.  Box  562  Zion 


Church  Rd.,  Concord.  NC  28025. 
Representative:  Charies  Eugene 
Isenhour,  Jr.  (same  address  as 
applicant),  704-786-0180.  Transporting 
general  commodities  (except  classes  .\ 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  pumls  in 
GA  TN  and  VA 

MC  110988  (Sub-440).  filed  October  21. 
19H2.  Applicant:  SQiNEIDER  TA\K 
LL\ES,  INC.,  P.O.  Box  117.  Appleton,  \M 
M912.  Representative:  T>,omas  E. 
Vandenberg.  P.O.  Box  2298,  Green  Bay. 
Wl  54306,  (414)  498-7689.  Transporting 
comniodiiit-s  in  hulk,  between  ptJints  in 
the  U.S.  [except  AK  and  Hi),  under 
continuing  contractt's)  with  Foremost- 
McKrsson,  Inc.,  of  San  Francisco,  CA 

MC  143289  |Sub-9).  filed  October  22. 
1982.  Applicant  reUERATED 
TRANSPORT  SYSTEMS.  INC..  800  So. 
McG.'irry  St  .  Los  Angeles.  CA  9(X)21. 
Representative  Frank  M.  Cushrrian.  5 
Cirbrey  Ave..  Sharon.  M.\  02067,  (617] 
784-6041.  Transporting  j|,'pnt^-c:/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  U.S. 

MC  144678  (Sub-46j,  filed  October  2a 
1982.  Applicant:  A.\tERiCA.N  FRElGlfT 
SYSTEM,  INC..  9:m  West  110th  St., 
Ove.'land  Park.  KS  662-10. 
Representative:  Harold  H  CIiAey  (same 
address  as  applicant).  913-648-5540. 
Transporting  general  commoailies 
(except  classes  A  and  B  explosi\'es, 
household  goods,  and  commodities  in 
bulk),  between  pomts  m  the  U.S.  (except 
AK  and  HlJ,  under  continuing 
contract(8)  with  Control  Data 
Corporation  of  Minneapolis.  MN. 

MC  145288  iSub-4).  filed  October  25, 
1982.  Applicant.  SPEClALiZKD 
HAUU.NG  CORPOR.ATIO.N,  V  O.  Box 
488,  Barre.  VT  05M1.  Rep."t'srr;iative: 
|i>hn  P.  Monte.  P  O  Box  686,  Bdrre,  VT 
O.'iMl,  (a02J  476-6671,  Transpurhng 
'.tiephone  equipment,  materials,  and 
sjpphts  used  in  construction  and 
maintenance  of  telephone  .s\  stems, 
between  points  in  the  U.S..  under 
continuing  conLrfact(s)  with  Uestern 
Elecric  Co.,  Inc.,  of  North  Andover.  MA. 

MC  148279  (Subl),  filed  October  29. 
1982.  Applicant:  PALLETIZED 
TRUCKl.N'G.  INC.,  2(X)1  Collingsworth 
St..  P.O.  Box  8744.  Houston,  TX  77009. 
Representative:  Charles  E.  Munson.  5O0 
West  Sixteenth,  Austin,  TX  78767,  (512) 
478-9808.  Transporting  general 
commodities  (except  commodities  in 
bulk,  household  goods,  and  classes  A 
and  B  explosives),  between  points  in 
Orange,  Jefferson,  Chambers,  Harris. 
Galveston.  Brazoria.  Calhoun,  Arkansas. 
San  Patricio,  Cameron,  and  Nueces 
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Counties,  TX,  on  the  one  hand,  and.  on 
the  other,  points  in  TX. 

MC  148518  (Sub-9),  filed  October  29, 
1982.  Applicant:  JUR  CORPORATIO.N, 
d.b.a,  RAJOR,  INC..  830  Columbia  Ave.. 
P.O.  Box  756,  Franklin,  TN  37064. 
Representative:  William  J.  Monheim, 
P.O.  Box  1756,  Whittier,  CA  90609,  (213) 
945-2745.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
Lincoln  County,  TN,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI). 

MC  152208  (Sub-2),  filed  October  21, 
1982.  AppUcant:  GERALD  J.  GERIS.  1105 
5th  Ave.  E..  Alexandria,  MN  56308. 
Representative:  Robert  P.  Sack,  P.O.  Box 
21-307,  Eagan.  MN  55121,  (612)  452-8770. 
Transporting  metal  products,  between 
points  in  Wasco  County,  OR,  and 
Klickital  County,  WA,  on  the  one  hand, 
and.  on  the  other,  those  points  in  the 
U.S.  in  and  west  of  MI,  IN,  KY,  TN,  and 
MS,  (except  AK  and  HI). 

MC  160279  (Sub-5),  filed  October  28, 
1982.  Applicant:  MBPXL 
TRANSPORTATION,  INC.,  P.O.  Box 
2519,  Wichita.  KS  87201.  Representative: 
Michael  J.  Ogbom.  P.O.  Box  82028. 
Uncoln.  NE  68501,  (402)  475-6761. 
Transporting  food  and  related  products. 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contract(3) 
with  Standard  Liquor  Corporation  and 
Wichita  Frozen  Food  Company,  Inc., 
both  of  Wichita,  KS,  Campbell  Soup 
Company  of  Camden,  N],  and  Bar-S 
Foods  Co.,  of  Denver,  CO. 

MC  163278.  filed  October  29. 1982. 
Applicant:  JOHN  J.  HEIDERSCHEIT, 
d.b.a.  AL'S  GARAGE.  3270  Dodge  St., 
Dubuque,  lA  52001.  Representative:  Carl 
E.  Munson.  469  Fischer  Bldg.,  P.O.  Box 
796,  Dubuque,  lA  52001,  (319)  557-1320. 
Transportmg  (1)  disabled  or  repossessed 
motor  vehicles, and  (2)  replacement 
motor  vehicles  for  those  in  (1),  between 
points  in  IL  lA,  and  WI. 

MC  163568,  filed  October  29, 1982. 
Applicant:  MARTIN'S  DEUVERY 
SERVICE,  2682  Brenner  Drive,  Dallas, 
TX  75220.  Representative:  William 
Sheridan,  P.O.  Drawer  5049,  Irving,  TX 
75062,  (214)  255-6279.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  as 
defined  by  the  Commission,  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  Eli  Lilly  and 
Company,  of  Indianapolis,  IN. 

MC  164288,  filed  October  19, 1982. 
Applicant:  MARY  E.  ROWE,  d.b.a. 
MARY'S  CHARTER  SERVICE,  254  East 
107th  St.,  Chicago.  IL  60628. 


Representative:  Mary  E.  Rowe  (same 
address  as  applicant),  (312)  660-1552. 
Transporting  possen^ere  and  their 
baggage,  in  same  vehicle  with 
passengers,  in  charter  and  special 
operations,  beginning  and  ending  at 
points  in  IL,  IN,  and  WI.  and  extending 
to  points  in  the  U.S.  (except  AK  and  HI). 

MC  164468.  filed  October  29. 1982. 
Applicant:  ELMER  SANDERS,  d.b.a. 
S.\NT)ERS  WRECKER  SERVICE.  Route 
-6,  Strawplains  Pike,  Knoxville,  TN 
37914.  Representative:  Jack  W.  Bowers, 
712  Walnut  St.,  Knoxville,  TN  37902, 
(615)  546-9020.  Transporting  disabled 
vehicles  between  points  in  TN,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI). 
Agatha  L  Mergenovich, 
Secretary. 

[FR  Doc.  82-31391  Filed  11-16-82;  8:45  dm] 
BILLING  CODE  703S-01-M 


Motor  Carrier.  Temporary  Authority 
Application 

The  following  are  notices  of  filing  of 
applications  for  temporary  authority 
under  Section  10928  of  the  Interstate 
Commerce  Act  and  in  accordance  with 
the  provisions  of  49  CFR  1131.3.  These 
rules  provide  that  an  original  and  two 
(2)  copies  of  protests  to  an  application 
may  be  filed  with  the  Regional  Office 
named  in  the  Federal  Register 
publication  no  later  than  the  15th 
calendar  day  after  the  date  the  notice  of 
the  filing  of  the  application  is  published 
in  the  Federal  Register.  One  copy  of  the 
protest  must  be  served  on  the  applicant, 
or  its  authorized  representative,  if  any, 
and  the  protestant  must  certify  that  such 
service  has  been  made.  The  protest  must 
identify  the  operating  authority  upon 
which  it  is  predicated,  specifying  the 
"MC"  docket  and  "Sub"  number  and 
quoting  the  particular  portion  of 
authority  upon  which  it  relies.  Also,  the 
protestant  shall  specify  the  service  it 
can  and  will  provide  and  the  amount 
and  type  of  equipment  it  will  make 
available  for  use  in  connection  with  the 
service  contemplated  by  the  TA 
application.  The  weight  accorded  a 
protest  shall  be  governed  by  the 
completeness  and  pertinence  of  the 
protestanfs  information. 

Except  as  otherwise  specifically 
noted,  each  applicant  states  that  there 
will  be  no  significant  effect  on  the 
quality  of  the  human  environment 
resulting  from  approval  of  its 
application. 

A  copy  of  the  application  is  on  file, 
and  can  be  examined  at  the  ICC 
Regional  Office  to  which  protests  are  to 
be  transmitted. 


Note. — All  applications  seek  authority  to 
operate  as  a  common  carrier  over  irregular 
routes  except  as  otherwise  noted. 

Motor  Carriers  of  Property 

Notice  No.  F-214 

The  following  applications  were  filed 
in  Region  I:  Send  protests  to:  Interstate 
Commerce  Commission,  Regional 
Authority  Center,  150  Causeway  Street, 
Room  501.  Boston,  MA  02114. 

MC  134806  (Sub-1^6TA),  filed: 
October  28, 1982.  Applicant:  B-D-R 
TRANSPORT,  INC.,  Vernon  Drive,  P.O. 
Box  1277,  Brattleboro,  VT  05301. 
Representative:  Edward  T.  Love,  4401 
East  West  Highway,  Suite  404,  Bethesda, 
MD  20814.  Contract  carrier  irregular 
routes:  Paper  products,  from  Holyoke, 
MA.  to  Denver.  CO.  Salt  Lake  City.  UT, 
Portland,  OR,  Seattle,  WA,  and  points  in 
CA,  under  continuing  contract(s)  with 
Parsons  Paper  Division  of  N,V.F. 
Company,  Holyoke,  MA.  Supporting 
shipper:  Parsons  Paper  Division  of 
N.V.F,  Company,  P.O.  Box  309,  84 
Sargent  Street,  Holyoke,  MA  01041. 

MC  164466  (Sub-1-lTA),  filed: 
October  29, 1982.  Applicant:  ANDRE 
BOIRE  TRANSPORT  LTEE.,  1359 
Newton  Blvd.,  Boucherville,  Quebec, 
Canada.  Representative:  Robert  D. 
Gunderman,  Can-Am  Building,  101 
Niagara  Street.  Buffalo,  NY  14202, 
Contract  carrier:  irregular  routes:  (1) 
Lumber  and  lumber  products;  (2)  Paper 
and  Paper  products;  (3)  Plastics,  plastic 
products,  and  urethane,  between  ports 
of  entry  on  the  International  Boundary 
line  between  the  U.S.  and  CD  in  MI.  NY 
and  VT,  on  the  one  hand,  and  on  the 
other,  points  in  AL.  CT.  GA.  IL.  KY.  MD. 
KL\.  MI,  MO.  NH.  NJ.  NY,  NC,  OH,  PA, 
RI,  TN,  VA,  and  VT,  under  continuing 
contract(8)  with  Emballages  P.  Proulx 
Ltee,  of  Beloeil,  Quebec,  CD;  Les  Papiers 
Perkins  Ltee.,  of  Victorin,  Quebec,  CD; 
and  Isolation  Leger  Inc.,  of  St-Leonard, 
Quebec,  CD.  Supporting  shippers: 
Emballages  P.  Proulx  Ltee,  Box  6, 
Beloeil,  Quebec.  CD  J3Y  4S8;  Isolation 
Leger  Inc.,  8415  Pascal-Gagnon,  St- 
Leonard,  Quebec,  CD;  Les  Papiers 
Perkins  Ltee,  75  Marie  Victorin,  Quebec, 
CD. 

MC  164208  (Sub-1-lTA),  filed: 
October  22, 1982.  Applicant:  CANOGA 
TRANSPORTATION  CO.,  INC.,  R.D.  »2, 
Box  2453,  Seneca  Falls,  NY  13148, 
Representative:  Roy  D.  Pinsky,  Esq., 
Pinsky  and  Pliskin,  Suite  1020,  State 
Tower  Bldg..  Syracuse,  NY  13202. 
Ground  limestone,  in  bulk  between 
Litchfield  County,  CT,  and  Erie  County. 
NY,  Supporting  shipper:  Pfizer,  Inc.,  235 
E.  42  Street.  New  York.  NY  10017, 
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MC  164349  (Sub-1-lTA),  filed: 
October  22. 1982.  Applicant:  CUSHMAN 
CARTAGE  &  FLOAT.  INC..  36  Cushman 
Road.  St.  Catharines.  Ontario.  Canada. 
Representative:  Robert  D.  Gunderman, 
Can-Am  Building,  101  Niagara  Street, 
Buffalo,  NY  14202.  Contract  carrier. 
irregular  routes:  Transformers,  parts  and 
attachments,  and  materials,  supplies 
and  equipment  used  in  the  manufacture, 
testing  or  repair  of  transformers,  parts 
or  attachments,  between  ports  of  entry 
on  the  International  Boundary  Line 
between  the  U.S.  and  CD,  on  the  one 
hand,  and,  on  the  other  all  points  in  the 
US.  (except  AK  and  HI)  under 
continuing  contract(s)  with  Ferranti 
Packard  Transformers  Limited.  St. 
Catharines,  Ontario,  CD.  Supporting 
shipper:  Ferranti  Packard  Transformers 
Limited,  P.O.  Box  548,  St.  Catharines. 
Ontario,  CD. 

MC  148560  (Sub-1-llTA),  filed: 
October  25, 1982.  Applicant;  GOLD 
STAR,  INC..  130  Davidson  Avenue, 
Somerset,  NJ  08873.  Representative:  A. 
David  Millner,  7  Becker  Farm  Road,  P.O. 
Box  Y,  Roseland,  N]  07068.  Contract 
carrier:  irregular  routes;  Such 
commodities  as  are  dealt  in  by 
wholesale  and  chain  grocery  and  food 
business  houses,  department  stores  and 
variety  stores,  and  materials,  supplies 
and  equipment  used  in  the  conduct  of 
such  businesses,  between  points  in  CT. 
MA,  ME,  NH,  NJ,  NY,  RI  and  VT.  under 
continuing  contract(s)  with  First 
.National  Supermarkets,  Inc.  of  Maple 
Heights,  OH.  Supporting  shipper;  First 
National  Supermarkets,  Inc..  1  .Myrtle 
Street,  Hartford,  CT  06105.     ' 

MC  164347  (Sub-1-lTA).  filed: 
October  22, 1982.  Applicant:  GRANITE 
.  STATE  EXPRESS  CO.  INC.,  5  Wellesley 
Pines,  Weirs  Blvd.,  Laconia.  NH  03246. 
Representative:  Linda  M.  Sheehan  (same 
as  applicant].  General  commodities  in 
packages  weighing  less  than  100  pounds 
from  points  in  MA  to  points  in  NH. 
supporting  shipper(s):  There  are  5 
statements  of  support  with  this 
application  which  may  be  examined  at 
the  Regional  Office  of  the  I.C C  in 
Boston,  MA. 

MC  116858  (Sub-1-3TA),  filed; 
October  29, 1982.  Applicant:  J  &  M 
CARRIERS  CORP.,  Suite  118  West. 
North  Shore  Atrium,  6800  Jericho 
Turnpike,  Syosset,  NY  11791. 
Representative:  Eugene  M.  Malkin,  Suite 
1831,  Two  World  Trade  Center.  New 
York,  NY  10048.  Contract  carrier: 
irregular  routes:  Pulp,  paper  and  related 
products,  and  business  forms  between 
Westminster,  MD,  on  the  one  hand,  and, 
on  the  other,  points  in  CT,  MA.  NJ.  NY 
and  PA.  under  continuing  contract(8) 
with  the  McGregor  Printing  Corporation 


of  New  York.  NY.  Supporting  shipper 
McGregor  Printing  Corporation,  122  East 
42nd  Street  New  York.  NY  10168. 

MC  144433  (Sub-1-2TA),  filed; 
October  28, 1982.  Apphcant;  DOUGLAS 
G.  MARCHIONDA.  d.b.a.  DOUG 
MARCHIONDA  TRUCKING,  Champlin 
Avenue.  Perm  Yan,  NY  14527. 
Representative:  Douglas  G.  MM-chionda 
(same  as  applicant).  Beer,  from 
Rochester,  NY  to  Orlando,  PL 
Supporting  shipper:  Grantham 
distributing,  2685  Hansrob  Road. 
Orlando,  PL  32804. 

MC  164339  (Sub-1-lTA).  filed  October 
22,  1982.  Applicant:  NADBRO 
E.NTERPRISES,  LNC,  99  Lmcoln  Bh  d  , 
.Middlesex,  NJ  08846.  Representative; 
Raymond  Talipski,  121  S.  Main  Stretf, 
Taylor,  PA  18517.  General  commodities 
(except  Classes  A  and  B  expJosives. 
household  goods  and  bulk 
commodities!.  Between  New  York.  .\Y. 
.New  London,  CT.  Morris  County.  NJ,  Lee 
and  Brunswick  Counties.  NC.  Vigo 
County.  LN,  and  [ackson  County,  MO,  on 
the  one  hand,  and.  on  the  other,  points 
in  the  U.S.  (except  .^K  and  HI). 
Supporting  shipper;  Pfizer.  Inc..  235  E. 
42nd  St ,  New  York,  .NY  10017. 

MC  164427  (Sub-1-lTA),  filed  October 
27,  1982.  Applicant;  STRAWCO 
CONSOUDATION  CORP.,  3(>0  W.  31st 
Street,  New  York.  .NY  10001. 
Representative;  Morton  E.  Kiel.  Sui*e 
1832,  Two  World  Trade  Center,  New 
York.  NY  10048.  Contract  carrier: 
irregular  routes;  Wearing  apparel, 
accessories  and  handbags,  from  Jersey 
City.  N]  to  Philadelphia,  PA,  under 
continuing  contract(s)  vv-th  Strawbridge 
&  Clothier,  Philadelphia.  PA.  Supporting 
shipper;  Strawbridge  &  Clothier.  801 
Market  Street,  Philadelphia.  P.-\  19105. 

MC  148867  (Sub-l^TA).  filed  October 
27,  1982.  Applicant:  TRANS-ADVO. 
INC.,  239  Service  Road,  West.  Hartford, 
CT  06101.  Representative;  Frank  M. 
Cushman,  36  South  Main  Street,  Sharon. 
MA  02067.  Contract  carrier:  irregular 
routes;  Printed  matter  between  all 
points  in  the  48  contiguous  U.S.  (except 
AK  and  HI).  Supporting  shipper;  Wal- 
Mart  Stores,  Inc.,  702  S.  W.  8th  Street, 
Bentonville,  AR  72712. 

MC  164373  (Sub-1-lTA),  filed  October 
25,  1982.  Applicant:  UPSTATE 
DEUVERY,  INC.,  85  Rowland  Pkwy., 
Rochester,  NY  14610.  Representative: 
Donald  P.  Goodrich  (same  as  applicant). 
Contract  carrier:  irregular  routes: 
Vitamins,  cosmetics,  nutritional 
products  and  cleaning  compounds 
between  points  in  Middlesex  County, 
NJ,  on  the  one  hand,  and,  on  the  other, 
points  in  NY.  Supporting  shipper 


Shaklee  Corp.,  444  Market  St.,  San 
Francisco,  CA  94111. 

The  following  applications  were  filed 
in  Region  2.  Send  protests  to  ICC.  Fed. 
Res.  Bank  Bldg  .  101  North  7th  St..  Rm. 
620,  Philadelphia,  PA  19106. 

MC  86690  (Sub-IM2TA1   n.ed  October 
28.  1982.  Applicant;  BOND  rR.\NSFF.R 
CO.,  LNC.  1301  Towson  Street. 
Baitimore,  Md.  21230.  Reprrsentative: 
Leonard  W  Smith  III  (same  address  as 
above |.  Contract,  irregular;  Cn'fee: 
roasted,  in  cans  and  cartons.  From  .New 
York.  NY  to  Baltimore.  Frederick, 
Rockville  and  Salisbury,  MD: 
Alexandria  Richmond,  Norfolk,  and 
Roanoke.  VA:  Hamsburg,  Allentown. 
York  and  I^nf:aster,  PA  and 
V\'ashington,  DC  for  270  days.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipperfs);  Chock 
Fuil  ONuts  Corporation,  370  Lexington 
Ave.,  New  Yok.  NY  10017. 

MC  156962  (Sub-II-lTAl.  filed  October 
27, 1982.  Applicant;  MOVE  AMERICA, 
8411  Old  Marlboro  Pike,  Unit  2,  Upper 
Marlboro,  MD  20870.  Representative: 
Thomas  R.  Kingsley,  10614  Amherst 
Avenue,  Silver  Spring.  MD  20902. 
Household  goods,  as  defined,  between 
points  in  the  United  States  (except  AK 
and  HI)  for  270  days.  An  underlying 
ETA  seeks  120  days  authority.  Apphcant 
intends  fo  interline  with  other  carriers  at 
Chicago,  IL;  Orlando,  Jacksonville, 
Tampa,  FL;  Charleston,  SC:  New  York. 
NY;  Mystic,  CT;  Boston,  MA; 
Fayetteville,  NC;  Norfolk,  VA;  Houston.  • 
Dallas,  TX;  Oklahoma  City,  OK;  Kansas 
City,  MO  and  San  Diego,  CA.  Supporting 
shipper(s):  US  Army  Legal  Services 
Agency.  5611  Columbia  Pike.  Falls 
Church,  VA  22041. 

MC  107012  (Sub-U-243TA),  filed 
October  27, 1982.  Applicant:  NORTH 
AMERICAN  VANsLINES,  INC.,  5001. 
U.S.  Hvv\   30  West,  P.O.  Box  988,  Fort 
Wayne.  I.N  46801.  Representative:  David 
D  Bishop  (same  as  applicant).  Contract 
irregular:  general  commodities  (except 
classes  A  and  B  explosives  and 
commodities  in  bulk)  between  points  in 
the  United  States,  under  continuing 
contract(s)  with  GTE  Service 
Corporation  of  Stamford,  CT  for  270 
days.  Supporting  shipper:  GTE  Service 
Corporation.  One  Stamford  Forum. 
Stamford.  CT  06904. 

MC  107012  (Sub-II-244TA),  fil.-d 
October  27.  1982,  Applicant  NORTH 
AMERICAN  VAN  UNES.  INC.  50(31 
US  Hwy.  30  West.  P  O  Boa  988,  Fort 
Wayne,  IN  48801.  Representative;  David 
D.  Bishop  (same  as  applicant).  Contract 
irregular.  Household  goods  between 
points  in  the  United  States,  under 
continuing  contract(8)  with  Ford  Motor 
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Company  for  270  days.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper  Ford  Motor 
Company,  The  American  Road,  Room 
279,  Dearborn,  MI  48121. 

MC  107012  (Sub-n-245TA),  filed 
November  2, 1982.  Applicant:  NORTH 
AMERICAN  VAN  LINES,  INC.,  5001 
U.S.  Highway  30  West,  P.O.  Box  988, 
Fort  Wayne.  IN  46801.  Representative: 
Margaret  S.  Vegeler  (same  as  applicant). 
Contract,  irregulan  General 
commodities  (except  classes  A  and  B 
explosives  and  commodities  in  bulk) 
between  points  in  the  United  States 
under  continuing  contract(s)  with 
Digicon  Geophysical  Corporation,  of 
Houston,  TX  for  270  days.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper.  Digicon  Geophysical 
Company.  3701  Kirby  Drive,  Houston, 
TX  77098. 

MC  139243  (Sub-n-5TA),  filed 
November  1, 1982.  Applicant:  RIVER 
BEND  TRANSPORT  COMPANY.  Sunset 
Avenue,  North  Bend,  OH  45052. 
Representative;  David  F.  Boehm,  2208 
Central  Trust  Tower,  Cincinnati,  OH 
45202.  General  commodities  in  bags  and 
in  bulk  between  Cincinnati,  OH 
commercial  zone  on  the  one  hand,  and, 
on  the  other,  points  in  MD,  N],  NY  and 
VA  for  270  days.  Supporting  Shipper(8]: 
Domtar  Industries,  Inc.,  4825  N.  Scott 
Street.  Suite  419,  Schiller  Park,  IL  60176. 

The  following  applications  were  filed 
in  Region  3.  Send  protests  to:  ICC, 
Regional  Authority  Center,  Room  300, 
1776  Peachtree  Street,  N.E.,  Atlanta.  GA 
30309. 

MC  164507  (Sub-3-lTA).  filed 
November  2, 1982.  Applicant:  VASSEY 
TRANSPORTATION.  INC..  Route  11, 
Box  183.  Shelby,  NC  28150. 
Representative:  William  P.  Farthing,  Jr., 
1100  Cameron-Brown  Building, 
Charlotte.  NC  28204.  Contract  carrier. 
irregular  routes:  Textile  yam,  from  York 
County,  SC;  Greenville,  SC;  Blue  Ridge 
and  Rome,  GA  to  Montebello,  CA  under 
continuing  contract  with  Decorative 
Carpets,  Inc.  Supporting  shipper: 
Decorative  Carpets,  Inc.,  1550  So.  Maple 
Ave..  Montebello,  CA  90640. 

MC  128117  (Sub-3-14TA),  filed 
November  2, 1982.  Applicant:  NORTON- 
RAMSEY  MOTOR  LINES,  INC.  P.O.  Box 
896,  Hickory,  NC  28601.  Representative: 
Edward  T.  Love,  4401  East  West 
Highway,  Suite  404,  Bethesda,  MD 
20814.  Sugar,  except  in  bulk,  from 
Assumption  Parish,  LA  to  points  in  DC, 
FL.  GA.  KY,  MD,  PA.  and  TN. 
Supporting  shipper  Supreme  Sugar 
Company,  Inc.,  1  Shell  Square,  Suite  320, 
New  Orleans,  LA  70139. 


MC  85621  (Sub-3-3TA),  filed 
November  2, 1982.  Applicant:  VANN 
EXPRESS,  INC.,  620  Line  Street,  Attalla. 
AL  35954.  Representative:  Donald  B. 
Sweeney,  Jr.,  P.O.  Box  2366, 
Birmingham,  AL  35201.  Tobacco  and 
tobacco  products  between  AL,  GA,  FL, 
TN  and  MS.  Supporting  shipper(s): 
United  States  Tobacco  Company,  P.O. 
Box  26070,  Birmingham,  AL  35226. 

MC  141619  (Sub-3-3TA),  filed 
November  2, 1982.  Applicant:  LOY  E. 
SIGMON,  SR.  d.b.a.  NEW  WAY 
TRANSPORTATION,  Route  1.  Box  392, 
Statesville,  NC  28677.  Representative: 
Clayton  R.  Byrd,  2870  Briarglen  Drive, 
Doraville.  Ga  30340.  Furniture,  (1)  from 
the  facilities  of  Shaver  Bros.  Stool,  Inc. 
in  Iredell  County,  NC  to  points  in  AL, 
CT,  DE,  FL,  GA,  IL,  KY.  LA,  MD,  MA, 
MS,  NJ,  NY,  OH,  PA,  SC,  TN,  VA,  and 
DC.  and  (2)  from  the  facilities  of 
Southern  Furniture  Company  of  Conover 
in  Catawba  and  Iredell  Counties,  NC  to 
points  in  AZ,  IL,  IN,  LA,  MI,  MO.  NM, 
OH,  OK,  and  TX.  Supporting  shippers: 
Shaver  Bros.  Stool,  Inc.,  Route  2,  Box 
395,  Statesville,  NC  28677  and  Southern 
Furniture  Company  of  Conover,  Route  6, 
Box  179,  Statesville,  NC  28677. 

MC  109331  (Sub-3-lTA),  filed 
November  2, 1982.  Applicant:  NILSON 
VAN  &  STORAGE.  6913  North  Main 
Street.  Columbia.  SC  29230. 
Representative:  David  Earl  Tinker,  1000 
Connecticut  Ave.,  NW.,  Suite  1112, 
Washington,  DC  20036-5391.  Common, 
irregulaT  household  goods,  between 
points  in  the  U.S.  (excluding  AK,  HI, 
MT,  ND  and  SO),  restricted  to  the 
transportation  of  traffic  handled  for  or 
on  behalf  of  the  U.S.  Government. 
Support  for  this  application  is  provided 
in  a  traffic  exhibit,  as  authorized  by 
Commission  Order  of  September  13, 
1982. 

MC  148518  (Sub-3-2TA),  filed  October 
29,  1982.  Applicant:  (UR 
CORPORATION  d.b.a.  RAjOR,  INC.,  830 
Columbia  Ave.,  P.O.  Box  756,  Franklin, 
TN  37064.  Representative:  William  J. 
Monheim,  P.O.  Box  1756,  Whittier,  CA 
90609.  Heating  and  air  conditioning 
equipment,  from  Huntsville,  AL,  to 
Fayetteville,  TN.  for  270  days. 
Supporting  shipper:  Amana 
Refrigeration,  Inc.,  Amana,  lA  52204. 

MC  144218  (Sub-3-2TA).  filed  October 
29.  1982.  Applicant:  FELDSPAR 
TRUCKING  COMPANY.  INC.,  P.O,  Box 
858,  Spruce  Pine,  NC  28777. 
Representative:  Joseph  L.  Steinfeld,  Jr., 
915  Pennsylvania  Building,  425  13th 
Street,  NW..  Washington,  DC  20004. 
Contract,  irregular:  such  commodities  as 
are  dealt  in  or  used  by  retail  department 
stores  and  mail  order  merchandisers, 
between  points  in  GA,  NC,  KS.  WI.  OH, 


and  CT,  under  continuing  contract(s) 
with  J.C.  Penney  Company,  Inc.,  of  New 
York,  NY.  Supporting  shipper  J.C. 
Penney  Company,  Inc..  1301  Avenue  of 
the  Americas.  New  York.  NY  10019. 

MC  164467  (Sub-3-lTA),  filed  October 
29, 1982.  Applicant:  CROMPTON 
TRANSPORTATION  CORP.,  20D 
Highland  Avenue,  Griffin,  GA  30223. 
Representative:  Frank  D.  Hall,  Suite  202, 
1750  Old  Springhouse  Lane,  Atlanta,  GA 
30338.  Contract  carrier:  irregular  routes: 
General  commodities,  (except 
commodities  in  bulk,  Classes  A  and  B 
explosives  and  household  goods,  as 
defined  by  the  Commission.)  between 
all  pnipts  in  the  U.S.,  (except  AK  and 
HI)  under  continuing  contracts  with 
Crompton  Company,  Inc.  Supporting 
shipper  Crompton  Company,  Inc.,  400 
Race  Street,  P.O.  Box  907,  Waynesboro, 
VA  22980. 

MC  107515,  (Sub-3-116TA),  filed 
November  3, 1982.  Applicant:  RTC 
TRANSPORTATION,  INC.,  P.O.  Box 
308,  Forest  Park,  GA  30050. 
Representative:  Bruce  E.  Mitchell,  Esq., 
3390  Peachtree  Rd.,  NE.,  Suite  520, 
Atlanta,  GA  30326.  Contract:  Irregular: 
Citrus  Products,  Beverages  and 
Beverage  Preparations  from  the 
facilities  of  Lykes  Pasco  Crop,  at  Dade 
City,  FL  to  points  in  the  US,  under 
continuing  contract(s)  with  Lykes  Pasco 
Corp.,  Dade  City,  FL  Supporting 
shipper:  Lykes  Pasco  Corp.,  P.O.  Box  97, 
Dade  City.  FL  33525. 

MC  142501,  (Sub-3-lTA).  filed 
November  4, 1982.  Applicant:  HERBERT 
O.  KINDRICK  d.b.a.  KINDRICK 
TRUCKING  COMPANY,  Route  *8,  Box 
342,  Harriman,  TN  37748. 
Representative:  Jess  D.  Campbell,  205 
Clinch  Avenue,  SW.,  Knoxville,  TN 
37902.  Contract:  Irregular  routes: 
Ammonium  Nitrate,  in  bulk,  from 
Louisiana,  MO  to  Woodbine,  KY,  and 
from  Savannah,  GA  to  Woodbine,  KY 
under  continuing  contract  with 
Kentucky-Tennessee  Powder  Company, 
Inc.  Woodbine,  KY.  Supporting  shipper: 
Kentucky-Tennessee  Powder  Company, 
Inc.,  P.O.  Box  120,  Woodbine,  KY  40771. 

MC  134121,  (Sub-3-lTA),  filed 
November  4, 1982.  Applicant:  DEASON 
GRAIN  COMPANY,  P.O.  Box  365, 
Lewisburg,  TN  37091.  Representative: 
Roland  M.  Lowell,  Fifth  Floor.  501  Union 
Street,  Nashville,  Tennessee  37210. 
Corragated  boxes  and  roll  paper  stock, 
between  Lewisburg,  TN  and  its 
commercial  zone,  on  the  one  hand,  and, 
on  the  other,  Tupelo,  MS,  Batesville,  MS, 
Dalton,  GA,  Rome,  GA  (and  points  in 
the  commercial  zones  of  each)  and 
points  in  AL  on  and  North  of  US  HWY 
80.  Supporting  shipper:  Mead  Container 
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Corporation,  700  Garrett  Parkway, 
Lewisburg,  TN,  37091. 

MC  164470,  (Sub-3-lTA).  filed 
October  29, 1982.  Applicant: 
SOUTHERN  MOBILE  HOME  SERVICE 
COMPANY.  #4  Highway  17,  North  (P.O 
Box  326),  Midway,  GA  31320. 
Representative:  Frances  S.  While  (same 
as  above).  Mobile  homes,  between 
points  in  Liberty,  Bryan.  Tattnall.  Long, 
Mcintosh,  and  Wayne  Counties.  GA.  on 
the  one  hand,  and,  on  the  other,  points 
in  AL.  SC.  NC,  PL,  MS,  LA,  TN  and  VA. 
Supporting  shipper[s):  United  States 
Army,  Ft.  Stewart,  GA  31314. 

MC  162237,  (Sub-3-lTA),  filed 
November  5, 1982.  Applicant:  SWIFT 
E.VTERPRISES,  INC..  7901  4th  Street. 
North,  Suite  308,  St.  Petersburg.  FL 
33704.  Representative:  Robert  |. 
Gallahger,  1000  Connecticut  Avenue. 
NW..  Suite  1200,  Washington.  D.C. 
20423.  Household  Goods,  as  defined  by 
the  Commission,  and  General 
Commodities  (except  Class  A  f  8 
Explosives  and  Commodities  in  Bulk), 
restricted  to  transportation  for  the 
United  States  Government,  Between 
points  in  AL,  AZ.  AR,  CA.  CO.  CT.  DF 
DC.  FL.  GA,  ID.  IL.  IN.  lA.  KS,  KY,  LA. 
ME,  MD,  MA,  MI,  MN,  MS.  MO.  XE.  NV. 
Ml.  NJ,  NM,  NY,  NC.  ND.  OH,  OK,  OR, 
PA,  RI,  SC,  SD,  TN,  TX.  UT.  VT.  VA. 
VVA,  WV,  WI,  and  WY,  Supporting 
shippers:  There  are  twelve  statements  m 
support  of  this  application  which  may 
be  examined  at  the  I.C  C  Regmal  Office, 
Atlanta,  Ca. 

MC  128220  (Sub-3-oTA).  filed 
November  8,  1982,  Applirant:  RALPH 
(.ATHAM,  d,b.a.  L'\THAM  TRUCKING 
COMPANY,  P.O.  Box  5%,  Uuinside,  KY 
42519.  Representative:  Robtrt  H  Kinker. 
314  West  Main  Street.  P.O.  Box  464, 
Frankfort,  KY  40602.  General 
commodities  (except  classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  and  commodities  in 
bulk),  between  facilities  used  by  Crane 
Company  in  the  US  and  east  of  ND.  SD, 
.NE,  CO,  OK,  and  TX.  on  the  one  hand, 
and,  on  the  other,  points  in  CA  and  that 
part  of  the  US  in  and  cast  of  ND,  SD 
\E,  CO.  OK.  and  TX.  Supposing 
shipper:  Crane  Company  P  O  Box  252, 
Ferguson,  KY  42533 

MC  164269  [Sub-3-rrA),  fii.-d 
November  4.  1982.  Applicant,  METRO 
TRANSPORTATION  SERVICES.  INC.. 
4o74  Highway  78,  Memphis,  TN  38118. 
Representative:  Thomas  .\.  Stroud.  109 
Madison  Avenue,  Memphis,  TN  38103. 
General  commodities,  except  Classes  A 
and  B  explosives,  household  goods  us 
defined  by  the  Commission,  and 
commodities  in  bulk,  between  Memphis. 
TN.  and  points  in  its  commercial  zone. 
on  the  one  hand,  and,  on  the  other. 


points  in  AR.  AL,  GA.  FL,  IL,  KY,  LA. 
MS.  MO.  NC.  OK,  SC.  TN.  TX  and  VA: 
restricted  to  traffic  having  a  prior  or 
subsequent  movement  by  rail  or  water. 
Supporting  shippers:  Maritime  Agencies. 
Inc,  and  Cameal  Enterprises.  Ltd..  P  O. 
Box  155,  Moscow,  TN  38057;  Intermoda! 
Export,  1255  Lynnfield  Rd.,  Memphis.  TN 
38119:  and  American  Consolidators.  Inc  . 
P  O.  Box  9486.  Memphis,  TN  38109 

MC  143712  (Sub-3-lTA),  filed 
November  4,  1982.  Applicant:  A  &  D 
MOVING  &  STORAGE  CO..  INC.,  250 
Globe  Street,  P.O.  Box  835.  Radcliff,  KY 
40160.  Representative:  Robert  J. 
Gallagher,  1000  Connecticut  Avenue. 
NW.,  Suite  1200,  Washiaeton.  DC  20036. 
Household  Goods,  as  defined  by  the 
Commission,  and  General  Commodities 
(except  Class  .A  F  B  Explcsivois  and 
commodities  in  Bulk/,  restricted  to 
transportation  for  the  United  States 
Government,  between  points  in  AL.  AK. 
AZ.  AR.  CA.  CO.  CT.  DE,  DC,  Fl„  GA. 
m,  ID.  IL,  IN  lA,  KS,  KY.  LA.  MD,  MA. 
.Mi.  MN,  MS,  MO  MT,  NE  NV,  NH.  N|. 
N.M  NY,  NC.  ND.  OH.  OK.  OR.  PA.  Rl 
SC,  SD.  TN.  TX.  UT,  VT.  VA.  WA.  WV. 
WI.  and  WY.  Supporting  shippers:  There 
are  seven  statements  in  support  of  this 
application  which  may  be  examined  at 
the  I.C.C.  Regional  Office.  Atlanta.  GA. 

The  following  applications  were  filed 
in  Region  4  Send  protests  to:  ICC. 
Complaint  and  .Authority  Branch.  P.O 
Box  2980,  Chicago,  IL  60604. 

MC  52473  (Sub-4-7TA).  filed  October 
29,  1982.  Applicant  BEH.NKE,  INC..  77 
South  Monroe  Street,  Battle  Creek,  MI 
49017.  Representative:  Karl  L.  Gotting. 
1200  Bank  of  Lansing  Building,  Lansing. 
MI  48933.  Paper  and  paper  products 
between  Allegan  and  Calhoun  Counties. 
MI  and  Cook  County,  IL.  on  the  one 
hand.  and.  on  the  other,  points  in  MI,  IN. 
IL,  OH  and  WI.  An  underlying  ETA 
seeks  120-days  authority  Supporting 
shippers:  Chippewa  Paper  Products,  50 
S.  Manheim  Road,  Hillside.  IL  60162; 
Plainwell  Paper  Company.  200  Allegan 
Street  Plainwell,  Ml  49080 

MC  59124  (Sub  4-3TA'   filed  October 
29. 1982.  Applicant  MAIERS  MOTOR 
FREIGHT  CONfPANY.  875  East  Huron 
Ave.,  Vassar,  MI  48768.  Representative: 
Ronald  J.  Mastej,  900  Guardian  Building, 
Detroit,  MI  46226  Foodst:/''fs:  between 
points  in  the  US,  (except  AK  and  HI). 
SLipportir.g  shipper  Chef  Pierre.  Inc.. 
P.O  Box  1009.  Traverse  City.  .MI  49684. 

MC  74681  (Sub-4-lTA),  filed  October 
29.  1982  Applicant:  STEVENS 
TRANSPORT.AlTION  CO..  INC.  121 
South  Niagara  St.,  Saginaw.  MI  4B(i02 
Representative:  Robert  T.  Gallagher, 
1000  Connecticut  Ave.  NW..  Suite  1200, 
Washington,  DC  20036.  Household 


Goods,  as  defined  by  the  Commission 
and  General  Commodities  (except  Class 
A  &  B  Explosives  and  Commodities  in 
Bulk)  restricted  to  transportation  for  the 
United  States  Government,  between 
points  m  AL  AK.  AZ.  AR.  CA.,  CO.  CT, 
DE  DC,  FL  GA.  HI.  ID,  IL.  IN,  lA,  KS, 
KY.  L\.  MD,  MA,  MI,  MN.  MS,  MO,  NE, 
NV,  N!   NM,  NY,  NC.  ND.  OH,  OK  OR. 
PA,  RI,  SC,  SD  TN,  T.X.  UT,  VA.  WA. 
WV,  WI,  and  WY.  Suppo.'^ting  shippers: 
There  are  (13)  thi.'-teen. 

MC  136631  (Sub-4-1),  filed  October  28. 
1982  Applicant:  LEO  THOMAS 
SWINEY.  Box  207.  Owaneco.  IL  62555 
Representative:  Michael  W.  O'Hara.  300 
Reisch  Bldg.,  Springfield.  IL  62701. 
Contract,  irregular:  Plastic,  material  and 
supplies  used  in  the  manufacture  and 
distribution  of  plastics,  and  lumber, 
between  Taylorville,  IL  on  the  one  hand, 
and  on  the  other,  points  in  AR,  MI,  MO. 
TN  and  WI.  Restricted  to  traffic  moving 
under  continuing  contract(s)  with  Alma 
Plastics  Company.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
Shipper:  Alma  Plastics  Company,  Rt.  48 
West.  Taylorville.  IL  62568. 

MC  142000  (Sub-4-lTA).  filed 
November  1,  1982.  Applicant:  LOWELL 
SAMPSON.  INC..  400  E.  Lundy  Lane. 
Leland.  IL  60531.  Representative:  Philip 
A.  Lee  .  120  W.  Madison  St..  Chicago.  IL 
60602.  Contract,  irregular.  Foods  and 
food  products,  and  materials,  equipment 
and  supplies  between  the  Chicago.  IL 
Commercial  Zone  on  the  one  hand  and 
all  points  in  the  States  of  IN.  KY.  ML 
OH.  NI.  NY.  PA.  DC,  DE,  MD,  VA.  WV, 
CT,  MA,  RI;  on  the  other  hand. 
Supporting  shipper:  Swift  &  Con^any, 
115  W  Jackson  Blvd..  Chicago.  IL  60604. 

MC  146183  {Sub-4-lTA),  filed 
November  1. 1982.  Applicant  NORTH 
STATE  TRANSIT.  CMC.  P.O.  Box  40. 
Troy  Grove,  IL  61372.  Representatives: 
Edward  D.  McNamara,  Jr..  Leslieann  G. 
Maxey.  907  South  Fourth  St..  P.O.  Box 
5039,  Springfield,  IL  62705.  Bituminous 
coal  from  Tabor  Dock,  LaSalle,  IL  to 
Colt  Industries,  Beloit.  WI.  Supporting 
shipper:  The  C  Reiss  Coal  Company. 
Box  688.  Sheboygan.  WI  53081.  There  is 
a  corresponding  ETA  being  filed. 

MC  151572  (Sub-4-2TA).  filed  October 
29.  1982.  Applicant:  MICHAEL  W. 
KAISER,  d  b.a  MIKE  KAISER.  Box  65. 
Alexander.  IL  62601.  Representative: 
Michael  W.  O'Hara.  300  Reisch  Bldg.. 
Springfield.  IL  62701.  Contract,  irregular 
Steel,  from  points  in  Trousdale  County. 
TN  to  points  in  Fulton  and  De  Kalb 
Counties,  G.A.  Restricted  to  traffic 
moving  under  continuing  contract(s) 
with  Ambassador  Steel  Corporation.  An 
underlying  E/T/A  seeks  120  days 
authority.  Supporting  shipper: 
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Ambassador  Steel  Corporation,  3415  So. 
LaFountain,  Kokomo,  IN  46901. 

MC  154457  (Sub-4-3TA),  Filed 
November  1. 1982.  Applicant:  eLKAY 
TRANSFER.  INC..  Polifka  Road.  Box 
187,  Francis  Creek,  WI  54214. 
Representative:  James  A.  Spiegel. 
Attorney.  Olde  Towns  Office  Park,  6333 
Odana  Road.  Madison.  Wl  53719. 
Contract,  irregular,  antifreeze  in  bulk  in 
tank  vehicles  and  kerosene  in  bulk  in 
tank  vehicles  between  points  in  IL  on 
the  one  hand  and.  on  the  other  hand. 
Green  Bay.  Wl  and  Combined  Locks. 
WI.  restricted  to  transportation 
performed  under  continuing  contract! s) 
with  U.S.  Oil  Co..  Inc.  Supporting 
shipper.  U.S.  Oil  Co..  Inc.,  425  S. 
Washington  St..  Combined  Locks,  WI 
54113. 

MC  160108  (Sub-4-lTA).  filed 
November  1. 1982.  Applicant:  LUTHER 
E.  MARTIN  AND  MLNNIE  MARTLN, 
d.b.a.  MARTIN'S  LEASING  COMPANY 
3502  Evergreen  Pkwy..  Flint.  MI  48503. 
Representative:  Robert  E.  McFarland. 
2855  Coolidge.  Ste.  201A.  Troy.  Ml  48084 
Automobile  parts  and  materials, 
equipment  and  supplies  used  in  the 
manufacture  and  production  of  motor 
vehicles,  between  Parma,  OH,  and  the 
commercial  zone  thereof,  on  the  one 
hand.  and.  on  the  other,  FHnt.  MI,  and 
the  commercial  zone  thereof.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper  Chevroiet 
Parma  Plant,  Parma,  Ohio. 

MC  161338  (Sub-4-2TA),  filed 
November  1,  1982.  Applicant:  LARRY 
FRICK,  d.b.a.  L  &  S  TRUCKING.  3303 
East  Wausau  Ave.,  Wausau.  WI  54401 
Representative:  James  A.  Spiegel. 
Attorney,  Olde  Towne  Office  Park.  6333 
Odana  Road.  Madison,  WI  53719. 
Foodstuffs  from  Detroit,  MI  to  New 
London,  Wl  Supporting  shipper: 
Consolidated  Foods,  Inc.,  Hillshire 
Farms  Division,  Route  4,  Box  227.  New 
London.  Wl  54961. 

MC  162612  (Sub-4-2TA),  filed 
November  1, 1982.  Apphcant:  BRA.NDY 
TRUCKING  COMPANY.  5529  Montclair. 
Detroit.  MI  48213.  Representative: 
Robert  E.  McFarland.  2855  Coolidge,  Ste 
201A,  Troy,  MI  48064.  Conveyors, 
conveyor  parts,  automation  equipment 
and  installation  materials  and 
equipment  therefore,  and  materials, 
equipment  and  supplies  used  in  the 
manufacture  and  production  of 
conveyors,  conveyor  parts,  and 
automation  equipment  between  Detroit. 
MI  and  the  commercial  zone  thereof,  on 
the  one  hand.  and.  on  the  other,  points 
in  KY.  IL.  IN.  MO.  Oa  TN,  and  WL  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper.  Anchor 
Conveyors.  Inc..  P.O.  Box  650.  6906 


Kinosley  Ave,  Dearborn.  MI  48121; 
National  Metal  Fabricators.  Lnc,  6103 
Cook,  Detroit,  MI  48210 

MC  164287  (Sub-4-lTA).  filed 
November  1,  1982.  Applicant:  SUNRISE 
EXPRESS,  INC..  4236  Reed  Road,  Ft. 
Wayne.  Indiana  47815.  Representative: 
Richard  A.  Huser,  2120  One  Indiana 
Square.  Indianapolis,  Indiana.  Contract: 
Irregular;  such  commodities  as  are  sold 
and  dealt  in  by  hardware  businesses. 
Between  Cape  Girardeau  County,  MO. 
on  the  one  hand,  and  on  the  other. 
Alachua,  Baker.  BreyardL  Charlotte, 
Citrus.  Clay,  Columbia,  DeSoto,  Dixie, 
Uuvall,  Flagler.  Gilchrist,  Glades, 
Hardee,  Hernando,  Highlands,  Hills 
Borough,  Indian  River,  Lafayette,  Lake. 
Lee.  Levy,  Manatee,  Marion. 
Okeechobee,  Orange,  Osceola.  Pasco, 
Polk,  Putman.  St.  Johns,  St.  Lucie. 
Sumter,  Suwannee,  Taylor,  Union  and 
Volusia  Counties,  FL  Restricted  to 
service  performed  under  continuing 
t:ontract(s)  with  Hardware  Wholesales. 
Inc.  of  Ft.  Wayne,  IN.  Supporting 
shipper  Hardware  Wholesalers,  Inc., 
Nelson  Road.  P.O.  Box  868.  Ft.  Wayne, 
IN  46801. 

.MC  164482  (Sub-4-lTA),  filed 
November  1.  1982.  Applicant:  CONJO 
LEASING  CORPORATION,  4195  Central 
Ave.,  Detroit,  MI  48210.  Representative: 
Eugene  C.  Ewald,  100  West  Long  Lake 
Road,  Ste.  102,  Bloomfield  Hills,  MI 
48013.  General  commodities  (except 
household  goods.  Classes  A  and  B 
explosives  and  commodities  in  bulk). 
between  points  in  IN,  IL,  OH  and  the 
Lower  Peninsula  of  MI.  An  underlying 
¥.T.\  seeks  90  day  authority.  Supporting 
shipper:  Hub  City  Detroit  Terminals, 
Inc.,  1695  Woodward  Ave.,  Bloomfield 
Hills.  MI  48013;  Unistrut  Division  of  GTE 
Products  Corporation.  35005  Mihcigan 
Ave,,  Wayne.  .MI  48184. 

MC  164501  (Sub-4-lTA),  filed 
November  1,  1982.  Applicant;  L.C.I. 
FREIGHT.  INC..  89  West  Lake  Drive, 
Troy.  IL  62294,  Representative:  John  D. 
Geldbach  II  (same  address  as 
applicant).  General  commoduips  (except 
classes  A  and  B  explosives,  household 
goods,  and  commodities  in  bulk). 
between  St,  Louis,  MO  and  points  in  St 
Charles  County,  MO.  on  the  one  hand. 
and,  on  the  other,  points  in  the  U.S. 
(except  AK  *  HIJ.  Supporting  shipper(s): 
There  are  (8)  eight  supporting  shippers. 

The  following  applications  were  filed 
in  Region  5.  Send  Protest  to:  Consumer 
Assistance  Center,  Interstate  Commerce 
Commission,  411  West  7th  Street,  Suite 
500,  Fort  Worth,  TX  76102. 

MC  67234  (Sub-5-33tA),  filed  October 
28, 1982.  Applicant;  United  Van  Lines. 
Inc.,  One  United  Drive.  Fenton,  MO 


63026.  Representative:  B.  W.  LaTourette. 
Jr.,  11  South  Meramec.  Suite  1400.  St. 
Louis,  MO  63105.  Contract,  irregular. 
General  Commodities  (except  Classes  .■\ 
and  B  explosives  and  commodities  in 
bulk)  between  points  and  places  in  the 
United  States  (including  AK  and  HI) 
under  continuing  contract(8)  with 
Johnson  &  Johnson,  and  its  wholly 
owned  subsidiaries  as  set  forth  in 
Attachment  I.  Supporting  shipper; 
Johnson  &  Johnson.  New  Brunswick.  NJ 

MC  74169  (Sub-5-lTA).  filed  October 
27. 1982.  Applicant:  CHIEFTAIN  VAN 
UNES,  INC..  7201  Main  Street.  Ralston. 
NE  68127.  Representative:  Robert  J. 
Gallagher,  Esq.  1000  Connecticut 
Avenue,  NW,  Suite  1200.  Washington, 
DC  20036.  Household  Goods  and 
General  Commodities  (except  Class  A  & 
B  Explosives  and  Commodities  in  Bulk) 
restricted  to  transportation  for  the 
United  States  Government,  between 
points  in  AL.  AZ.  AR,  CA,  CO.  CT.  DE. 
DC,  FL,  GA,  ID,  IL,  IN.  L\.  KS.  KY.  LA. 
ME.  MD.  MA.  ML  MN,  MS.  MO.  MT,  NE. 
NV,  NH,  NJ.  NM.  NY.  NC,  ND,  OH,  OK. 
OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VA, 
WA,  WV,  Wl.  and  WY.  Supporting 
shippers:  (1)  Clary  Moving  *  Storage 
Co.,  Inc.,  Pensacola.  FL  (2)  Trading  Post. 
Forsyth,  GA  (3)  Pilot  Van  Lines,  Inc., 
Jacksonville,  NC  (4)  AffiHated 
Forwarders.  Inc..  Lawton,  OK  (5)  Offutt 
Air  Force  Base.  Nebraska  (6)  McCarthy 
Transfer  &  Storage.  376  Coogan  Way.  El 
Cajon,  CA  (7)  Pikes  Peak  Moving  & 
Storage  Company,  Colorado  Springs.  CO 
(8)  B  &  L  Transfer  &  Storage  Co.,  Inc., 
Newport  News,  VA  (9)  Nester  Transfer, 
Inc..  Norfolk,  VA. 

MC  79658  (Sub-5-6TA).  filed  October 
27,  1982.  Applicant:  ATLAS  VAN  LINES. 
INC..  Post  Office  Box  509.  Evansville.  IN 
47711.  Representative;  Robert  C.  Mills. 
Michael  L.  Harvey  (same  as  above), 
Evansville,  IN  47711.  Contract,  irregular: 
household  goods  between  all  points  in 
the  U.S.  (except  AK  and  HI)  under 
continuing  contracts  with  Employee 
Transfer  Corp.,  Chicago,  IL  Supporting 
shipper:  Employee  Transfer  Corp., 
Chicago,  IL. 

MC  128868  (Sub-5-2TA).  filed  October 
29,  1982.  Applicant:  TEXAS 
CONSTRUCTION  SERVICE,  CO.  OF 
AUSTIN,  2905  Howard  Lane,  Round 
Rock,  TX  78664.  Representative:  Thomas 
F.  Sedberry.  P.O.  Box  2023,  Austin,  TX 
68668.  Ume.  in  bulk,  between  points  in 
AZ  and  NM.  Supporting  shipper:  Round 
Rock  Lime  Co..  Blum.  TX. 

MC  144982  (Sub-S-15TA),  filed 
October  28. 1982.  Applicant  OHIO 
PACIFIC  EXPRESS.  INC..  P.O.  Box  277 
Benton,  MO  63736.  Representative: 
Harry  F.  Horak.  Suite  115.  5001 
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Brentwood  Stair  Rd.,  Fort  Worth.  TX 
76112.  Articles  dealt  in  or  used  by  food 
business  houses  and  wholesale  and 
retail  grocery  stores  (except  in  bulk  J. 
between  points  in  the  U.S.  (except  AK 
and  HI)  for  the  account  of  Giant  Eagle 
Markets,  Inc.,  its  subsidiaries  and 
divisions.  Supporting  shipper:  Giant 
Eagle  Markets,  Inc.,  Pittsburgh,  PA. 

MC  151961  (Sub-5-2TA),  filed  October 
29.  1982.  Applicant:  SIRCAP 
TRANSPORTATION,  INC..  Route  8.  Box 
558,  Franklinton,  LA  70438. 
Representative:  Fred  W.  Johnson,  Jr., 
P  O.  Box  1291,  Jackson,  MS  39205, 
Contract,  irregular:  lumber  and  wood 
products,  paper  and  paper  articles  and 
waste  paper  between  points  in  AL.  AR, 
FL,  GA,  LA,  MS,  TN  and  TX  under 
continuing  contract(s)  with  Crown- 
Zellerbach  Corporation,  Bogalusa,  LA. 

MC  157819  (Sub-5-3  TA).  Filed 
October  29,  1982.  Applicant:  TRl'K- 
TRAK  TRANSPORTATION,  INC  ,  P  O 
Box  28655,  Dallas,  TX  75288. 
Representative:  William  Sheridan,  P.O. 
Drawer  5049,  Irving,  TX  75062.  Contract. 
Irregular.  Genera!  Commodities  [except 
classes  A  and  B  explosives,  household 
goods,  or  commodities  in  bulk  I  between 
Atlanta,  GA  and  points  in  its 
commercial  zone  on  the  one  hand.  and. 
on  the  other,  points  in  GA.  Restricted  to 
shipments  for  the  account  of  Trio 
Transportation,  Inc.  Supporting  shipper: 
Trio  Transportation,  Inc..  Conley.  GA 

MC  163372  (Sub-5-6  TA).  Filed 
October  29,  1982.  Applicant:  TRANS- 
CARRIERS,  INC.,  1013  Camelot  Cove, 
Representative:  R,  Connor  Wiggins,  Jr , 
100  N,  Main  Bldg.,  Suite  909,  Memphis. 
TN  38103.  Glass  and  glass  products  and 
material  and  supplies  between  facilities 
of  Binswanger  Mirror  Co..  Inc  al 
Grenada,  MS,  on  the  one  hand,  and,  on 
the  other,  points  in  the  US  in  and  east  of 
ND,  SD,  NE,  KS,  OK,  and  TX.  Supporting 
shipper:  Binswanger  Mirror  Co.,  Inc  , 
Div  of  National  Gypsum  Co  .  Grenada 
MS. 

MC  164465  (Sab-5-1  TA)   Filed 
October  28,  1982,  Applicant   JOSFPM  I 
Z.^PUTILL,  JR..  d.b.a.  Joe  Zaputill 
Trucking,  Route  1,  Box  lA  Mystic.  lA 
52574,  Representative:  Richard  D  Howe. 
600  Hubbell  Building,  Des  Mc;ines,  I.'\ 
50309.  Lumber  or  wood  products.  (\] 
from  Mahaska  Countv,  lA,  to  points  ir. 
!L,  MN,  NE,  SD,  and  WI;  and  (2)  from 
Chilton,  Marion,  Winston,  and  Clarke 
Counties,  AL;  Grenada,  Hinds.  Rankin, 
Perry,  Calhoun,  and  Lauderdale 
Counties,  MS;  Texas  and  Howell 
Counties,  MO,  and  points  in  AR,  to 
points  in  lA.  Supporting  shipper:  Indiana 
Wood  Preserving,  Inc.,  Highway  63 
South,  Box  319,  Oskaloosa,  lA. 


MC  164474  (Sub-5-1  TA).  Filed 
October  29,  1982.  AopHcant:  B  &  S 
TRUCKING  CO.,  INC..  Route  3  Box 
459A,  Bogalusa.  LA  70427 
Representative:  Fred  W.  Johnson,  Jr. 
P  O.  Box  1291.  Jachson,  MS  39205. 
Contract:  Irregular;  lumber  and  wood 
products,  paper  and  paper  articles  and 
waste  paper  between  points  in  AL,  AR. 
FL  GA,  LA,  MS,  TN  and  TX  under 
continuing  contract(sl  with  Crown- 
Zeilerbach  Corporation.  Bogalusa,  LA 

MC  164476  (Sub-5-1  TA),  Filed 
October  29,  1982,  Applicant:  JAMES  A 
SEAL  d.b.a.  JIMMY  SEAL  TRUCKING, 
P  O.  Bex  e-a,  Bogalusa,  L.A  "0427 
Representati\e:  Fred  W,  Johns(jr,,  Jr.. 
P  O  Box  1291.  Jackson,  MS  39205, 
Contract:  Irregular  lumber  and  wood 
products,  paper  and  paper  articles  and 
waste  paper  between  points  in  AR,  FL, 
GA,  LA,  MS,  TN  and  TX  under 
continuing  contractfsj  with  Crown- 
Zellerbach  Corporation,  Bogalusa,  LA, 

MC  164479  (Sub-5-lTA),  filed  October 
29,  1982  Applicant  RAINBOW  BUS 
CHARTER.  INC.,  104  Oc^an  Avenue. 
Gretna,  Louisiana  "9053.  Representative: 
Gary  Boulet,  3108  General  Meyer 
Avenue,  New  Orleans.  Louisiana  70114. 
Passengers  and  their  baggage,  in  charter 
and  special  operations,  between  points 
in  the  US  except  AK  and  HI. 

MC  6-234  (Sub-5-34TA).  filed 
November  1,  1982.  Applicant:  UNITED 
VAN  LINES.  INC..  One  United  Drive. 
Fenton,  MO  63026.  (314)  343-3900. 
Representative:  B.  \V.  l.aTourette,  Jr.,  11 
South  Meramer,  Suite  1400,  St.  Louis, 
MO  63105.  Contract,  irregular;  General 
Commodities  (except  Classes  A  and  B 
explosives  and  commodities  in  bulk) 
between  points  and  places  in  the  U.S. 
(including  AK  and  HI)  under  continuing 
contract(s)  with  American  Airlines.  Inc. 
Supporting  shipper:  American  Airlines, 
Inc..  Dallas,  TX. 

MC  6-Z34  iSub-5-35TA),  filed 
November  1,  1982  Applicant:  UNITED 
VAN  LINES,  INC..  One  United  Drive. 
Fenton,  MO  63026  Representative:  B.  W. 
l.aTou.'f  tte.  Jr.,  11  South  Meramec,  Suite 
1400.  St  Loi;:s,  MO  63105.  Contract, 
irregular;  Genera!  Commodities  [except 
Classes  A  and  B  explosives  and 
commodities  in  bulk}  between  points 
and  places  in  the  U.S.  (including  AK  and 
Hi;  under  continuing  con!ract(s)  with 
Rockwell  International.  Supporting 
shipper:  Rockwell  International, 
Pittsburgh,  PA. 

MC  111413  (Sub-5-lTA),  filed 
November  1,  1982.  Applicant:  EDV\  ARD 
DIETIKER  MOVING  AND  STORAGE 
CO.,  918  La  Beaume  Street.  St.  Louis. 
MO  63102.  Representative:  Charies 
Ephraim,  406  World  Center  Building.  918 
16th  Street  NW.,  Washington.  DC, 


20(X)6.  Transportation  for  the  U.S. 
Ccvernment  of  used  household  goods 
which  transportation  is  incidental  to  a 
pack  and  crate  service  on  behalf  of  the 
Department  of  Defense,  betw  een  points 
in  Bollinger,  Cape  Giradcau,  Iron, 
Madison,  Perry,  Reynolds,  Scott, 
Stoddard  and  Wayne  Counties,  MO  and 
points  in  Alexander  Clay,  Effingham, 
Fayette,  Franklin  Gallatin,  Hamilton, 
Hardin.  Jackson.  Jefferson.  Johnson. 
Marion.  Massac.  Perry.  Pope,  Pulaski, 
Saline,  Union,  Wayne,  White  and 
Williamson  Counties,  IL.  Supporting 
shipper:  U.S.  Army  Legal  Services 
Agency,  5611  Columbia  Pike,  Falls 
Church.  VA  22041. 

MC  142390  (Sub-5-2TA).  filed 
November  1. 1982.  Applicant:  TRANSIT 
MOVING  INC.  2930  Industrial  Park 
Road,  Iowa  City.  lA  52240, 
Representative:  Carl  E.  Munson,  469 
Fischer  Building,  Dubuque,  lA  52001. 
Contract;  Irregular.  [IJ  Chemicals,  and 
[2/  Plastics  or  rubber,  in  shipper-owned 
or  shipper-leased  trailers,  (1)  From 
Brandenberg,  KY,  to  Chicago,  IL;  (2) 
From  Chicago,  IL,  to  Evansville.  IN; 
Bancroft,  Iowa  City  and  Milford,  lA; 
Medford,  M,\;  Detroit.  Grand  Rapids. 
Kalamazoo  and  Monroe,  MI: 
Minneapolis-St,  Paul.  MN;  St.  Louis,  MO; 
Omaha,  N'E;  Binghampton,  NY; 
Cincinnati  and  Rarden,  OH; 
Philadelphia  and  Pittsburgh,  PA;  and 
Marshfield,  WI,  under  continuing 
contracts  with  Grain  Midwest,  Inc., 
Chicago,  IL.  Supporting  shipper:  Grain 
Midwest.  Inc..  Chicago,  IL. 

MC  144510  (Sub-5-5TA),  filed 
November  1, 1982.  Applicant:  JERRY  ]. 
KOBS,  INC.,  131  Bricfge  Court.  Sergeant 
Bluff,  lA  51054.  Representative;  James  F. 
Crosby  &  Associates,  7363  Pacific  Street. 
Suite  210B,  Omaha,  NE  68114.  Meats  and 
packinghouse  products,  from  points  in 
SD.  NE,  KS,  MO,  lA,  MN,  WI,  and  IL,  to 
Boston,  MA.  Supporting  shipper: 
Sprague  Bros.  Company.  Inc..  Boston. 
MA. 

MC  145168  (Sub-5-3TA).  filed 
November  1,  1982.  Applicant: 
BRACKEEN  TRUCKING,  INC..  Route  2. 
Box  612.  Scurry,  TX  75158. 
Representative:  Thomas  L.  Cook,  5801 
Marvin  D.  Love  Freeway,  Suite  301. 
Dallas,  TX  75237-2385.  Boats  and 
accessories  for  boats,  between  points  in 
TX.  on  the  one  hand,  and,  on  the  other, 
points  in  OK,  N'M,  and  AL.  Supporting 
Shipper:  Water  Buster,  Inc.,  2449  Glenda 
Lane,  Dallas,  TX  75229 

MC  151915  (Sub-3TA)   filed  November 
1.  1982  Applicant:  KELWORTH 
TRUCKING  CO  ,  INC  ,  Hwy  59  South, 
llodgen,  OK  74939  Representative  Don 

A  Smith,  PO  Box  43,  Fort  Smith,  AR 
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72902.  Clay.  Concrete.  Glass  and  Stone 
Products.  (1)  Between  points  in  AR.  KS. 
LA,  MS,  MO.  OK  and  TX.  on  the  one 
hand.  and.  on  the  other,  points  in  AL, 
GA  and  TN;  and  (2)  between  points  in 
AL.  GA  and  TN.  Supporting  shipper;  The 
Bassichis  Company,  2323  West  Third 
Street,  Cleveland.  OH  44113. 

MC  152157  (Sub-5-3TA)  filed 
November  3, 1982.  Applicant: 
CLARENCE  R.  MINKS,  Route  ~2,  Box 
58D.  Broseley.  MO  83932. 
Representative:  Clarence  R.  Minks 
(same  address  as  applicant).  Beer  in 
kegs.  cans,  or  bottles,  between  points  in 
AL.  AR.  CA.  LA,  IL.  IN.  KS.  KY.  LA.  MI. 
MN.  MS.  NE.  OK.  TN,  TX.  and  Wl. 
Supporting  shipper:  Ozark  Beverage 
Company.  Poplar  Bluff.  MO. 

MC  157819,  filed  November  1,  1982. 
Applicant:  TRUK-TRAK 
TRANSPORTATION.  INC..  P.O.  Box 
28655.  Dallas,  TX  75288.  Representative: 
William  Sheridan.  P.O.  Drawer  5049, 
Irving.  TX  75062.  Contract:  Irregular, 
General  Commodities  (except  classes  A 
and  B  explosives,  household  goods,  or 
commodities  in  bulk)  between  Atlanta, 
GA  and  points  in  its  commercial  zone  on 
the  one  hand,  and.  on  the  other,  points 
in  the  U.S.  Restricted  to  shipments  for 
the  account  of  Trio  Transportation,  Inc. 
Supporting  shipper:  Trio  Transportation. 
Inc.,  4424  Thurman  Rd.,  Conley,  GA 
30027. 

MC  164500  (Sub-5-1  TA),  Filed 
November  1, 1982.  Applicant:  ACTION 
DELIVERY.  INC.,  1201  Canlrell  Sansom 
Road.  Fort  Worth,  TX.  76131. 
Representative:  David  McBride  (same  as 
above).  Contract  irregular;  Articles  used 
by  or  dealt  in  by  wholesale,  retail, 
discount  ar  variety  stores,  between 
points  in  the  United  States,  (except  AK 
&  HT)  under  a  continuing  contract  with 
Wal-Mart  Stores,  Inc. 

MC  133643  (Sub-5-1  TA).  Filed 
November  4, 1982.  Applicant:  MOORE 
VAN  &  STORAGE,  INC.,  2565  NE  33rd 
Street  at  135  W-N,  Fort  Worth,  TX 
76106.  Representative:  Thomas  R. 
Kingsley,  10614  Amherst  Avenue.  Silver 
Spring,  MD  20902.  Household  goods,  as 
defined,  between  points  in  AL,  AZ,  AR, 
CA,  CO,  FL,  GA,  IL.  IN.  lA,  KS,  KY.  LA. 
MD,  MS,  MO,  NE.  NV,  NM.  NC,  OH,  OK, 
SC,  TN,  TX.  VA  and  the  DC,  Supporting 
shipper;  the  Department  of  Defense,  as 
represented  by  the  U.S.  Army  Legal 
Service  Agency,  Falls  Church,  VA  22041 

MC  152807  (Sub-5-4  TA)  Filed 
November  5, 1982.  Applicant:  L.  R 
CONNELL.  INC..  Rt  4,  Box  152, 
Arkadelphia.  AR  71923.  Representative; 
Sarah  Lea  Connell  (same  as  above) 
Contract,  Irregular  General 
Commodibes  (ex  HHG  s.  and  Class  A  & 
B  explosives)  between  points  in  AR,  on 


the  one  hand,  and  on  the  other  points  in 
the  US.  (ex  AK  and  HI)  under 
con'inuing  contract  with  MEL-HART 
products.  Inc.  Conway,  AR. 

MC  156488  (Sub-5-^  TA)  Filed 
.November  5, 1982.  Applicant: 
CONTRANS,  I.NC,  6716  Berger,  Kansas 
City,  KS  66111.  Representative:  Donald  J. 
Quinn.  Commerce  Bank  Building,  8901 
State  Line-Suite  232,  Kansas  City,  MO 
64114.  fanitorial  Supplies  and  related 
products  between  points  in  the  U.S. 
Supporting  shipper  Saxton  Warehouse 
Service,  Lenexa,  KS. 

The  following  applications  were  filed 
in  Region  6.  Send  protests  to:  Interstate 
Commerce  Commission,  Region  6,  Motor 
Carrier  Board,  211  Main  St.,  Suite  501, 
San  Francisco,  CA  94105. 

MC  164224  (Sub-6-lTA);  filed: 
November  2. 1982.  Applicant: 
SYLVESTER  BURNLEY,  P.O.  Box  515. 
Concord,  CA  94522.  Representative: 
Sylvester  Burnley  (same  as  applicant) 
Passengers  and  their  baggage  in  the 
same  vehicle  in  special  and  charter 
operations  from  San  Francisco  and 
Alameda  Counties,  CA  to  Reno  and 
Stateline,  NV  and  return,  for  180  days. 
An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper;  San 
Francisco  Asian  Association.  1156 
Washington  Street.  San  Francisco,  CA. 

MC  158644  (Sub-6-2TA);  filed: 
November  2.  1982.  Applicant:  HIGH 
PLAINS  TRANSPORTATION.  INC..  P.O. 
Box  26291,  Lakewood.  CO  80228. 
Representative;  David  E.  Driggers.  1600 
Lincoln  Center.  1660  Lincoln  St.  Denver, 
CO  80264.  Food  and  related  products 
between  Denver,  La  Junta.  Ft.  Collins. 
CO  and  Hutchinson,  KS,  on  the  one 
hand,  and,  on  the  other,  points  in  AR. 
Mo,  Memphis.  TN  and  Hutchinson.  KS. 
foi  270  days.  An  underlying  ETA  seeks 
120  days  authority.  Supporting  shippers: 
Murray  Brothers.  1505  W.  3rd  Denver. 
CO  8oi223  and  VVestern  Food  Products. 
Inc.  box  730.  Second  &  Grant,  La  junta. 
Co  81050. 

MC  121197  (Sub-6-lTA):  filed: 
November  2. 1982.  Applicant:  NAKANO 
WAREHOUSE  AND 
TRANSPORTATION  CORP.,  d.b.a 
NAKANO  EXPRESS  SERVICE.  18924  S. 
Laurel  Park  Rd.,  Compton,  CA  90220. 
Representative;  Robert  H.  Payne  (same 
as  applicant).  General  commodities 
(except  class  A&B  explosives, 
commodities  in  bulk)  having  a  pnor  or 
subsequent  movement  by  water  within 
CA,  for  270  days.  Supporting  shippers: 
American  Resident  Lines,  Ltd.,  Los 
Angeles  Harbor  Berth  93A,  San  Pedro. 
C.\  90733:  S.S.T.  International,  Inc., 
10415  S.  La  Cienega  Blvd.,  Los  Angeles, 
CA  90045;  and  James  J.  Boyle  and 


Company,  311  S.  Spring  St.,  Los  Angeles. 
CA  90013. 

MC  164484  (Sub-6-lTA):  filed: 
October  29, 1982.  Applicant:  REGIONAL 
EXPRESS  CO..  3657  Rickenbacker  St., 
Boise,  ID  83705.  Representative:  Timothy 
R.  Stivers.  P.O.B.  1576,  Boise,  ID  83701. 
Contract  Carrier,  Irregular  routes: 
Commodities  dealt  in  by  photographic 
supply  houses  and  equipment,  materials 
and  supplies  used  in  the  processing  and 
distribution  thereof,  Between  points  in 
Yellowstone  County,  MT,  on  the  one 
hand.  and.  on  the  other,  points  in  Big 
Horn.  Sheridan,  Washakie,  Fremont, 
Natrona.  Converse.  Niobrara,  Crook, 
Weston,  Campbell,  Johnson  and  Hot 
Springs  Counties,  WY,  for  the  account  of 
Trans  America  Film  Service,  Inc.,  for  270 
days.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper(s):  Trans 
America  Film  Service,  Inc.,  P.O.B.  30333, 
Salt  Lake  City,  UT  84130. 

MC  164521  (Sub-6-lTA);  filed: 
November  2. 1982.  Applicant:  DANIEL  F. 
RING  d.b.a.  RING  TRUCKING,  801 
Caminito  Del  Mar.  Carlsbad,  CA  92008. 
Representative:  Daniel  F.  Ring  (same  as 
applicant).  Sail  boats  and  catamarans. 
with  or  without  ftower  installed,  and 
their  trailers,  between  point  in  the 
United  States  (except  AK.  AR.  HI,  ID, 
ME,  MT,  NE  ND  and  SD),  for  270  days. 
Supporting  shipper:  Coast  Catamaran 
Corp.,  4925  E.  Oceanside  Blvd., 
Oceanside,  CA. 

MC  162316  (Sub-6-lTA),  filed 
November  2, 1982.  Applicant: 
SOUTHERN  CHARTERWAYS  LTD., 
P.O.  Box  1115.  Swift  Current, 
Saskatchewan.  Canada  S9H  3X3. 
Representative:  Kenneth  Donaldson 
(same  address  as  applicant).  Passengers 
and  their  personal  effects  on  round  trip 
charter  operafions  between  points  of 
entry  located  in  the  States  of  WA,  ID. 
MT,  ND  and  AK  at  tlie  U.S.-Canada 
international  boundary  line  and  points 
in  AK,  AR.  AZ.  CA.  CO.  FL.  GA.  lA,  ID. 
IL,  KS,  KY,  MI,  MN,  MT,  ND,  NE.  NV, 
OK,  SD,  TN,  TX.  UT.  WA  and  WY  on 
traffic  orginating  in  Saskatchewan,  lor 
270  days.  Supporfing  shipper:  Frontier 
City  Broadcasting  Co.  Ltd,  267  6th  SE. 
Swift  Current,  Saskatchewan,  CD 

MC  161974  (Sub-6-3TA),  filed 
November  1, 1982.  Applicant;  TRIDFNT 
TRUCK  LINE.  INC..  P.O.  Box  4030, 
Hayward,  CA  94540.  Representative: 
Eugene  Q.  Carmody,  15523  Sedgeman 
St.,  San  Leandro,  CA  94579.  Contract 
Carrier,  irregular  routes,  airplane 
engines,  containers  or  other  shipping 
devices  for  aircraft  engines  or  pans 
thereof  and  Parts,  materials  &  supplies 
use  in  servicing  of  aircraft,  between  AZ. 
CA,  NV.  OR  and  WA.  under  continuing 
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contract  with  United  Airlines  and 
Transamerica  Airlines,  for  270  days. 
Supporting  shippers:  United  Airlines. 
Inc..  San  Francisco  Int'L  Airport,  San 
Francisco.  CA  94128.  Transamerica 
Airlines,  Oakland  Airport — Hanger  No. 
9,  Oakland.  CA  94621. 

MC  164575  (Sub-6-lTA),  filed 
November  4, 1982.  Applicant:  JOHN 
CALHOUN  TRUCKING,  2255  Loxwood. 
Salt  Lake  City,  UT  84104. 
Representative;  John  N.  Calhoun,  P.O. 
Box  510872.  Salt  Lake  City,  UT  84151.  (1) 
Mercer  commodities,  and  (2)  mining  and 
milling  products  and  by-products, 
materials,  equipment,  and  supplies  used 
in  the  manufacture  of  these  products, 
between  points  in  the  U.S.  (except  AK  & 
HI),  for  a  period  of  270  days,  restricted 
to  shipments  originating  at  or  destined 
to  the  facilities  of  REP,  Inc.,  and  its 
wholly  owned  subsidiaries,  REP 
Chemicals  and  Western  Briquette  Co., 
all  of  Salt  Lake  City,  UT.  There  is  one  (1) 
supporting  shipper;  REP,  Inc.,  P.O.  Box 
8712.  Salt  Lake  City,  UT  84108.  (An 
underlying  ETA  seeks  authority  for  120 
days.) 

MC  162971  (Sub-G-4TA),  filed 
November  4, 1982.  Applicant:  D  &  N 
TRUCKING,  840  Hamilton  Dr.,  Pleasant 
Hill,  CA  94523.  Representative:  Ronald 
C.  Chauvel,  100  Pine  St.,  No.  2550,  San 
Francisco,  CA.  Alcoholic  beverages  and 
related  materials,  between  Vancouver, 
WA  on  the  one  hand,  on  the  other, 
Irvine  and  Vacaville.  CA  for  270  days. 
Supporting  shipper:  Lucky  Lager,  312 
West  Eighth  St..  Vancouver.  WA  98660 

MC  164561  {Sub-6-lTA),  filed 
November  4. 1982.  AppUcant:  GLENN 
HARVEY  KEENAN.  232  Kennedy  Rd., 
Onalaska.  WA.  98570.  Representative: 
George  R.  LaBissoniere.  15  S.  Grady 
Way,  Suite  239,  Renton.  WA.  98055. 
Shakes,  shingles,  ridge  trim,  food  and 
related  articles,  and  paper  and  paper 
products,  between  points  in  WA,  on  the 
one  hand,  and  points  in  CA  and  OR  on 
the  other  hand,  for  270  days.  Supporting 
shipper(s):  Bank  Check  Supply 
Company,  1315  S.  Tower.  Centralia, 
WA.,  98531;  Phillips  Shake,  1383 
Highway  508.  Chehalis.  WA.,  98532;  Roy 
Stanley  Shake  Co.,  2069  Highway  508. 
Onalaska.  WA..  98570;  Sterling  Truck 
Brokerage.  Inc..  POB  176,  Redmond.  OR., 
97756. 

MC  149100  (Sub-6-15TA),  filed  Nov.  5. 
1982.  Apphcant:  JIM  PALMER 
TRUCKING  (a  corporation).  9730  Derby 
Dr.,  Missoula.  MT  59801.  Representative: 
John  T.  Wirth.  717  17th  St.,  Ste.  2600, 
Denver,  CO  80202-3357.  Contract 
carrier,  irregular  routes:  Lumber  and 
wood  products,  from  points  in  WA.  OR, 
CA,  ID  and  TX  to  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 


contract(8)  with  Old  Town  Lumber  ft 
Millwork,  Inc.  of  Foisam,  CA,  for  270 
days.  Supporting  shipper.  Old  Town 
Lumber  &  Millwork.  Inc.  P.O.  Box  763. 
Folsom,  CA  95630.  . 

MC  159831  (Sub-6-2TA),  filed  Nov.  4, 
1982.  Applicant:  ROLAND  L 
NISEWANDER,  JR..  d.b.a.  R  ft  E 
TRUCKING.  1906  W.  Oak,  POB  2214. 
Fullerton,CA  92633.  Representative: 
Donald  R.  Hedrick,  POB  4334,  Santa 
Ana,  pA  92702.  Contract  Carrier 
Irregular  routes:  Paper  and  related 
products:  and,  printed  matter,  between 
points  in  Los  Angeles  and  Orange 
County,  CA,  on  the  one  hand,  and.  on 
the  other,  points  in  CA,  AZ,  NV.  OR. 
WA.  UT,  ID,  CO.  NM  and  TX,  for  the 
account  of  Georgia  Pacific  Corporation, 
International  Paper  Company  and 
S.C.M.  Walton  Printing.  Inc.,  for  270 
days.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shippers;  Georgia 
Pacific  Corporation.  6300  Regio  Ave.. 
Buena  Park,  CA,  90620,;  International 
Paper  Company,  1350  E.  223rd  St., 
Carson.  CA.  90745;  and.  S.C.M.  Walton 
Printing.  Inc.,  6400  Artesia  Blvd..  Bucna 
Park,  CA.  90620. 

MC  152393  (Sub-6-6TA).  filed  Nov  4. 
1982.  Applicant:  SCOTT  B.  WARN, 
d.b.a.  OVERNITE  EXPRESS,  555  143rd 
Avenue,  San  Leandro,  CA  94577. 
Representative:  Armand  Karp,  743  San 
Simeon  Drive,  Concord,  CA  94518. 
Contract  carrier,  irregular  routes;  Plastic 
Film  and  Sheeting,  from  points  in  Contra 
Costa  County.  C.^  to  points  in  lA.  IL. 
KY,  MD,  MN.  and  MO  for  the  account  of 
S;gmadyne  Corp.  for  270  days. 
Supporting  shipper:  Sigmadyne  Corp.. 
1060  Hensley  St.,  Richmond"  CA  94804 

MC  164578  (Sub-ITA),  filed  Nov  4, 
1982.  Applicant:  TRUCK  CONTROL 
SERVICE,  INC.,  7017  N.  56th  Avenue. 
Glendale.  AZ  85301.  Representative;  Phil 
B.  Hammond.  3003  .N.  Central.  Suite 
2201,  Phoenix.  AZ  85012.  Contract 
Corner  Irregular  routes:  wire,  cable, 
paint,  spools  and  rubber  and  plastic 
products  between  Phoenix,  AZ; 
Wallingford.  CT;  and  Chatham,  VA.  on 
the  one,  hand  and,  on  the  other,  points 
in  AZ,  LA,  CA,  IL,  lA,  WI,  CO,  TX,  IN. 
NY,  N],  WA.  OH,  NT^,  CT,  OR.  MO  .MA, 
MI,  TN,  NV,  RI,  OK,  VA,  UT,  PA,  MD. 
FL,  M.N,  NT!  and  NT),  for  270  days.  An 
underiying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Times 
Wire  and  Cable  Co.,  358  Hall  Avenue, 
Wallingford,  CT  0649i 

MC  123602  (Sub-6-lTA),  filed  Nov  5, 
1982.  Applicant:  FASTEST  WAY 
MOTOR  FREIGHT,  INC..  East  3417 
Springfield,  Spokane.  WA  99202. 
Representative:  James  E.  Wallingford. 
P.O.  Box  2847.  Spokane,  WA  99220. 
General  commodities  (excluding 


household  goods)  which  have  had  prior 
or  subsequent  movement  in  interstate 
commerce  to  and  from  Spokane.  WA 
and  Slate  of  WA  counties  of  Chelan. 
Douglas,  Ferry.  Grant  Okanogan, 
Spokane  and  Stevens;  for  a  period  of  C'O 
days:  Supporting  Shippers — Best  Way 
Motor  Freight,  6440  So.  143rd  St.,  Seattle, 
WA  98168;  Nabisco,  Inc.,  E.  4000 
Broadway,  Spokane,  WA  99202;  Amfac 
Electric  Supply  Co.,  E.  3420  Kerry. 
Spokane,  WA  99202;  Prudential' 
Distributors,  Inc.,  E.  3304  Ferry, 
Spokane.  WA  99202. 

MC  152785  fSub-6-2TAl,  filed  Nov.  4, 
1982.  Applicant  WILLL^.M  H. 
CH.AMBFJRS  A.\D  WILLIAM  I 
CHAMBERS,  a  partnership  d  b  a 
WESTWAY  TRANSPORTATION  CO.. 
153  Valencia  Dr ,  CamariUo,  CA  93010. 
Representative:  Earl  .\,  Milfs  3~04 
Candlewood  Dr..  Bakersfield,  CA  93306. 
Such  commodities  as  are  dealt  in  or 
used  by  distributors  of  meat,  frozen 
foods,  hotel  supplies,  and  bakery  goods, 
from  Vancou\er,  WA.  on  the  one  hand. 
and,  to  Scottsdaie,  AZ  and  San  Jose, 
CA,  on  the  other,  for  270  days.  An 
underlying  ETA  seeks  120  days 
authority,  Supporting  shipper:  M  ft  P 
Meat  Supply.  Inc.,  4011  Main  St^ 
Vancouver.  W.A  98663. 
Agatha  L.  Mergpnovich, 
Secretary. 

fFR  Doc.  B2-3139:  Ftled  11-1B-K;  8:45  ami 
SILLING  CODE  7035-01-11 


[Docket  No.  AB-3  (Sub-No.  33)1 

Rail  Carriers;  Missouri  Pacific  Railroad 
Co. — Abandonment— Louisville 
Subdivision,  Cass  County,  NE; 
Findings 

Notice  is  hereby  given  pursuant  to  49 
U  S.C.  10903  that  the  Commission. 
Review  Board  Number  3.  has  issued  a 
certi.ncate  authorizing  the  Missouri 
Pacific  Railroad  Company  to  abandon 
its  rail  line  known  as  the  Louisville 
Subdivision  extending  from  railroad 
milepost  454.0  at  Lowline  Junction,  near 
Weeping  Water  to  milepost  4491  near 
A\  oca.  a  distance  of  4.9  miles,  in  Cass 
County,  NT;,  subject  to  certain 
conditions.  Since  no  investigation  was 
instituted,  the  requirement  of  §  1152.27 
of  the  Regulations  that  publication  of 
notice  of  abandonment  decisions  in  the 
Federal  Register  be  made  only  after 
such  a  decision  becomes 
administratively  final  was  waived. 

Upon  receipt  by  the  carrier  of  an 
actual  offer  of  financial  assistance,  the 
carrier  shall  make  available  to  the 
offeror  the  records,  accounts,  appraisals, 
working  papers,  and  other  documents 
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used  in  preparing  Exhibit  I  (§  1152.35  of 
the  Regulations).  Such  documents  shall 
be  made  available  during  regular 
business  hours  at  a  time  and  place 
mutually  agreeable  to  the  parties. 
The  offer  must  be  filed  with  the 
Commission  and  served  concurrently  on 
the  applicant,  with  copies  to  Louis  E. 
Gitomer,  Rom  5417,  Interstate 
Commerce  Commission,  Washington. 
DC  20423,  no  later  than  10  days  from 
publication  of  this  Notice.  The  offer,  as 
filed,  shall  contain  information  required 
pursuant  to  §  1152.27  of  the  Regulations. 
If  no  such  offer  is  received,  the 
certificate  of  public  convenience  and 
necessity  authorizing  abandonment 
shall  become  effective  30  days  from  the 
service  date  of  the  certificate. 
Agatha  L  Mergenovich, 
Secretary. 

|FR  Doc  (B-31387  Filed  11-18-82:  8;«  am) 
BKUNQCOOE  7035-01-«l 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-110 
(Prellinlnary)  and  731-TA-111  (Preliminary)] 

Bicycles  from  the  Republic  of  Korea 
and  Taiwan 

Determinations  I 

On  the  basis  of  the  record  '  developed 
in  investigations  Nos.  731-TA-llO 
(Preliminary]  and  731-TA-lll 
(Preliminary),  the  Commission 
determines,  pursuant  to  section  733(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a)),  that  there  is  no  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  imports  from  the  Republic  of 
Korea  of  bicycles,  provided  for  in  items 
732.02  through  732.26,  inclusive,  of  the 
Tariff  Schedules  of  the  United  States 
(TSUS),  which  are  allegedly  being  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV).  The  Commission  further 
determines  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  being  materially  injured,  or  is 
threatened  with  material  injury,' by 
reason  of  imports  from  Taiwan  of 
bicycles,  as  provided  for  in  the  TSUS 
items  shown  above,  which  are  allegedly 
being  sold  in  the  United  States  at  LTFV. 

Background 

On  September  24, 1982.  petitions  were 
filed  with  the  United  States 


International  Trade  Commission  and  the 
U.S.  Department  of  Commerce  by 
counsel  on  behalf  of  AMF  Wheel  Goods 
Division,  Columbia  Manufacturing 
Company,  Huffy  Corporation,  and 
Murray  Ohio  Manufacturing  Company, 
individually  and  as  members  of  the 
Bicycles  Manufacturers  Association, 
Inc.,  alleging  that  an  industry  in  the 
United  States  is  materially  injured,  or 
threatened  with  material  injury,  by 
reason  of  imports  from  the  Republic  of 
Korea  and  Taiwan  of  bicycles  which  are 
allegedly  being  sold  at  less  than  fair 
value.  Accordingly,  the  Commission 
instituted  preliminary  investigations 
under  section  733(a)  of  the  Tariff  Act  of 
1930,  to  determine  whether  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured, 
or  is  threatened  with  material  injury,  or 
that  the  establishment  of  an  industry  is 
materially  retarded,'  by  reason  of  the 
importation  of  such  merchandise  into 
the  United  States. 

Notice  of  the  institution  of  the 
Commission  investigations  and  the 
conference  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Washington,  D.C.,  and  by  publishing  the 
notice  in  the  Federal  Register  on 
October  6, 1982  (47  FR  44171).  The 
conference  was  held  in  Washington, 
DC.  on  October  18, 1982,  and  all 
persons  who  requested  the  opportunity 
were  permitted  to  appear  in  person  or 
by  counsel.  The  Commission  voted  on 
these  cases  in  public  session  on 
November  2,  1982. 

By  order  of  the  Commission. 

Issued:  November  8.  1982. 
Kenneth  R.  Mason, 
Secretary. 

Views  of  the  Commission 

We  determine  that  there  is  no 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured, 
or  threatened  with  material  injury,  by 
reason  of  imports  of  bicycles  from  the 
Republic  of  Korea  (Korea),  which  are 
allegedly  being  sold  in  the  United  States 
at  less  than  fair  value  (LTFV).  Further, 
we  determine  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,* by 


reason  of  alleged  LTFV  bicycle  imports 
from  Taiwan." 

Domestic  Industry 

Section  771(4)(A)  of  the  Tariff  Act  of 
1930, 19  U.S.C.  1677(4)(A),  defines  the 
term  "industry"  as  the  "domestic 
producers  as  a  whole  of  a  like  product 
or  those  producers  whose  collective 
output  of  the  like  product  constitutes  a 
major  proportion  of  the  total  domestic 
production  of  that  product."  "Like 
product"  is  defined  in  section  771(10)  of 
the  Tariff  Act  of  1930. 19  U.S.C.  1677(10), 
as  "a  product  which  is  like,  or  in  the 
absence  of  like,  most  similar  in 
characterisics  and  uses  with,  the  article 
under  investigation." 

Bicycles  are  two-wheel  vehicles 
propelled  by  a  rider.  Both  domestic  and 
imported  bicycles  have  a  frame,  seat 
post,  saddle,  handlebar  stem, 
handlebars,  forks,  wheels  (consisting  of 
hubs,  spokes,  rims,  and  nipples),  pedals, 
crank,  chain,  chainwheel.  and  brakes. 
Typical  options  include  multiple  speeds 
(which  require  front  and  rear 
derailleurs.  gear  shift  lever,  and  cables), 
caliber  brakes  instead  of  coaster  brakes, 
3-piece  cotterless  crank  instead  of  single 
piece  crank,  reflectors,  fenders,  grips, 
and  taped  handle  bars.' 

Bicycles  are  distinguishable  '  from 
each  other  by  their  wheel  size,  weight, 
and  number  of  gears.  There  are  a  variety 
of  models  including;  10-speed  bicycles 
with  wheels  26  or  27  inches  in  diameter 
and  weight  of  less  than  36  pounds: 
three-speed  bicycles  with  wheels  26 
inches  in  diameter  and  weight  of  less 
than  36  pounds:  and  single-speed 
bicycles  with  20-inch  wheels,  including 
"BMX"  bicycles." 


'The  "record"  is  defined  in  sec  207  2lil  of  the 
Conunission  s  Rules  of  Practice  and  Procedure  ',47 
FR  6190.  Feb.  10.  1982). 

'Commissioner  Haggart  finds  a  reasondble 
indication  of  present  material  injury  only. 


'.Vldterial  retardation  of  the  establishment  of  an 
industry  was  not  raised  as  an  issue  in  these 
investigations. 

'Commissioner  Haggart  determines  only  that 
there  is  a  reasonable  indication  of  material  injury, 
and  therefore  does  not  rech  the  issue  of  reasonable 
indication  of  threat  of  material  injury. 


'Reasonable  indication  that  the  establishment  of 
an  Industry  in  the  United  States  is  materially 
retarded  is  not  an  issue  in  these  investigations. 

•Report  at  A-2. 

'  Petitioners  argue  that  the  domestic  industry  Is 
comprised  of  U.S.  producers  of  bicycles,  as  a  whole. 
undifferentiated  by  type,  price,  or  class  of 
purchaser  See  Brief  in  support  of  Petition  filed 
October  20. 1982  al  1.  On  the  other  hand,  importers. 
Taiwan  Vehicle  Manufacturing  Association,  the 
American  Association  of  Bicycle  Importers,  Inc., 
and  Kent  International,  argue  that  the  domestic 
industry  should  be  analyzed  according  to  product 
lines.  See  their  Post-Conference  Brief  at  6. 
Importers,  Schwinn  Bicycle  Co.  and  Giant 
Manufacturing  Co.  argue  that  since  the  domestic 
industry  should  be  defined  according  to  bicycle  type 
and  distribution  channel,  there  are  four  distinct 
industries  (lightweight  and  BMX  bicycles  in  each  of 
the  two  channels).  See  Schwinn  Bicycle's  Co. 
Statement  in  Opposition  to  Petition  for  Relief  Under 
the  United  States  Antidumping  Law  with  respect  to 
Bicycles  imported  from  Taiwan  filed  October  20, 
1982  at  2  and  Post-Conference  Brief  of  Giant 
Manufacturing  Co.  filed  October  ,?0,  1982  at  3. 

'Report  at  A-4  and  A-5. 
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Bicycles  are  sold  through  two 
channels  of  distribution:  mass 
merchandisers  and  independent  bicycle 
dealers  (IBDs).*  Imports  from  Korea  are 
sold  primarily  through  the  mass 
merchandiser  market  while  imports  from" 
Taiwa?i  are  sold  predominantly  through 
IBDs.  Domestically  produced  bicycles 
are  sold  through  both  channels  of 
distribution.'" 

Bicycles  compete  most  directly  with 
the  same  models  sold  through  the  same 
distribution  channel.  However, 
information  developed  in  this 
preliminary  investigation  indicates  thit 
tr.ere  is  competition  between 
distribution  channels  and  across  model 
types. "  Furthermore,  although  certain 
bicycle  models  may  require  additional 
or  higher  quality  components,  better 
grades  of  steel  for  tubing,  or  special  care 
in  welding  and  finishing  operations, 
manufacturers  produce  substantially  a!! 
bicycles  with  the  same  workers,  on  the 
same  machinery,  using  the  same 
production  methods.'^ 

Differences  in  size,  weight, 
accessories  and  accompanying  service 
are  an  insufficient  basis  for  a  finding  of 
more  than  one  like  product. " 
Furthermore,  no  significant  distinctions 
are  evident  between  the  characteristics 
ar.d  uses  of  the  products  sold  in  the  IBD 
and  the  mass  merchandiser  markets. 
Therefore,  we  conclude  that  the  like 
product  in  these  investigations  is 
bicycles.  Since  we  have  found  that  the 
like  product  is  bicycles,  the  domestic 
industry  consists  of  the  domestic 
producers-of  bicycles.'* 


•in  general,  the  mass  merchandisinji  rh.innel 
inrludeg  large  chain  and  discount  Btiirrs  which  sell 
products  other  than  bicycles.  The  IBU  channel  '» 
c  ir.pr.sed  of  over  seven  thousand  induidually 
owned  shops  that  specialize  in  sales  of  bicycles 
While  bicycles  sold  by  mass  merchnndisers  require 
so.T.e  assembly  by  the  consumer.  IBDs  both 
Hisemble  and  service  the  bicycles  thai  they  sell.  Sep 
Report  at  A-3  and  A-4. 

'•Report  at  A-14. 

"Hedring  Transcript  at  p   IHO 

"Report  at  A-3  and  A-4. 

'  In  defining  the  "like  product"  Congress 
cautioned  that  "minor  differences  in  physical 
characteristics  or  uses"  should  not  be  the  basis  fur  ■ 
determination  that  products  are  not  "like"  each 
other  S.  Rep.  No.  249.  96th  Cong..  1st  Sess  90  [\^9) 

"US.  Producer*  of  bicycles  include:  the  four 
petitioners  in  these  investigations  |Huffy  Corp, 
Murray  Ohio  Manufacturing  Co..  AMF  Wheel  goods 
Division,  and  Columbia  Manufacturing  Co  );  Chain 
Bike;  BMX  Products:  Schwinn  Bicycle  Co.  and 
Scorpion.  See  Report  at  A-8  and  A-9  In  addition  to 
producing  bicycles  in  the  United  States,  both 
Schwinn  and  Huffy  import  bicycles  from  Taiwan 
See  Report  at  A-12.  From  the  information  presently 
available  to  us,  we  do  not  find  it  appropriate  to 
exclude  either  Huffy  or  Schwinn  pursuant  to  section 
771(4)(B).  19  U.S.C.  1877[4)(B),  from  our  definition  of 
the  domestic  industry. 


Reasonable  Indication  of  Material 
Injury  or  Threat  Thereof  by  Reason  of 
LTFV  Imports 

Section  771(7)  of  the  Tariff  Act  of 
1930,  19  U.S.C.  1677(7).  directs  the 
Commission  to  consider  in  making  its 
injury  determination,  among  other 
factors;  (1)  The  volume  of  imports  of  the 
merchandise  under  investigation;  (2) 
their  impact  on  price;  and  (3)  the 
consequent  impact  of  the  imports  on  the 
domestic  industry.  In  assessing  the 
impact  on  the  domestic  industry,  we  are 
further  directed  by  section  771(7)(c)(iii). 
19  U.S.C.  1677(7)(c)(iii),  to  evaluate  all 
relevant  economic  factors  which  have  a 
bearing  on  the  state  of  the  industry, 
including,  bi^t  not  limited  to;  production, 
sales,  market  share,  profits, 
product!  Mty,  return  on  investments, 
capacity  utilization,  cash  flow, 
inventories,  employment,  wagos,  growth. 
ability  to  raise  capital,  and  investment. 

In  making  a  determination  aB  to 
whether  there  is  threat  of  material  injury 
the  Commission  considers,  among  other 
factors:  (1)  The  rate  of  increases  of 
subsidized  or  dum.ped  imports  into  the 
US.  market;  (2)  the  capacity  in  the 
exporting  country  to  generate  exports; 
and  (3)  the  availability  of  other  export 
markets.  "Findi.ngs  of  a  reasonable 
indication  of  threat  of  material  injury 
must  be  based  on  a  showing  that  the 
likelih(X)d  of  harm  is  real  and  imminent. 
and  not  based  on  mere  supposition, 
speculation,  or  conjecture." 

Condition  of  the  Domestic  Industry 

A  nurr.ber  of  important  indicators 
show  that  the  condition  of  the  domestic 
bicycle  industry  has  deteriorated  since 
1979."  Data  on  production,  capacity 
utilization,  shipments,  employment,  and 
financial  performance  reflect  the 
declining  trends  and  the  industry's 
present  unprofitable  position.  Five  firms 
accounting  for  the  major  portion  of 
domestic  production  responded  to  the 
Commission's  producer's  questionnaire. 
Productioti  by  these  firms  declined  by  21 
percent  between  1979  and  1981,  and 
further  declined  by  31  percent  in 
January-August  of  1982  as  comipared 
with  the  same  period  of  1981."  Although 
capacity  increased  somewhat  during  the 
period  of  this  investigation,  capacity 


utilization  dechned  more  than  can  be 
explained  by  capacity  increases." 

Producers'  shipments  of  domestically 
produced  bicycles  declined  by  25 
percent  between  1979  and  1980,  and 
then  increased  slightly,  by  1  percent,  in 
1981.  Shipments  in  January-August  1982 
declined  by  30  percent  from  the 
corresponding  period  of  1981. '"  US. 
producers'  inventories  incrt'ubi-d 
annually,  nearly  doubling  between  1979 
and  1981.  The  ratio  of  mventuiies  to 
producers'  shipments  increased 
annually  from  4.2  percent  in  1979  to  10.5 
percent  in  1981." 

The  number  of  production  and  related 
workers  has  declined  annually  since 
1979.  In  1981.  employment  was  down  21 
percent  from  1979  and  in  January- 
August  1982  dropped  28  percent  from  the 
corresponding  1981  period." 

Data  supplied  to  the  Commission 
show  that  the  responding  firms' 
aggregate  bicycle  operations  were 
profitable  in  1979  and  1980  and 
unprofitable  in  full  year  1981  and  the 
period  from  January-August  1982."  " 

Imports  From  Korea 

We  do  not  find  a  causal  connection 
between  imports  from  Korea  and  the 
difficulties  being  experienced  by  the 
domestic  industry.  Imports  from  Korea 
are  currently  at  low  levels.  They 
declined  from  178.000  units  in  1979  to 
131.000  units  in  1981.  or  by  26  percent,*' 
and  although  they  increased  by  18 
percent  in  the  period  January-August 
1982  as  compared  with  the  same  period 
in  1981,  from  6ti.000  to  78.000  units,  it  is 
expected  that  imports  for  the  full  year  of 
1982  will  be  well  below  the  1981  level." 
The  market  share  held  by  imports  from 
Korea  dropped  from  1.6  to  1.5  percent  of 
apparent  domestic  consumption  from 
1979  to  1981  and  amounted  to  1.8  percent 
for  the  period  January-August  1982  as 
compared  to  1.0  percent  in  the  same 
period  in  1981." 

Data  gathered  during  the  investigation 
shows  that  in  those  instances  where 
price  comparisons  could  be  made, 
Korean  prices  were  often  substantially 
above  domestic  prices.** Specifically,  in 
the  mass  merchandiser  market  where  a 
major  portion  of  the  Korean  product  is 


'•19  CKR  207.26(d). 

"S  Rrp,  No  96-249,  96th  Cong,,  1st  Sj-ss  ftft-J^fl 
(19791:  S.  Rep.  .\o.  1298,  93d  Cong.,  2d  Sess.  180 
(19741:  Alberta  Gas  Chemicals.  Inc.  v  United  S!,ili'» 
515.  F.  Supp.  78a  790  ICt.  Infl  Trade  (1981). 

"It  should  b«  noted  that  in  1979  domestic 
producer  shipmenti  and  apparent  domestic 
consttmptioa  ware  at  their  highest  levels  since  19'4 
(See  table  C-1,  Report  at  A-54.) 

"Report  at  A-15  and  A-16 


"Report  at  A-17. 
"Report  at  A-1 8. 

"Report  at  A-21 

"Report  at  A-21. 

'■' Report  a  I  Al-Zi, 

**The  need  to  prolcrl  busi.TPss  confidential 
irifurmaniin  prt-cludes  discussion  of  Ihp  fmencml 
performance  of  U.S  producers  m  anything  other 
than  the  moil  generbi  lerms. 

"•Report  at  A-29. 

"Trdn.script  at  p.  171-172. 

''Report  at  A-36 

•"Report  al  A-.'W 


^ 
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sold,  prices  of  Korean  bicycles  were 
greater  than  those  of  domestic  bicycles 
in  37  out  of  46  quarters  where 
comparisons  were  possible.  Thus, 
Korean  imports  have  not  suppressed  or 
depressed  domestic  prices.  Moreover, 
lost  sales  information  corroborates  the 
lack  of  a  causal  nexus  between  imports 
from  Korea  and  any  injury.  For  the 
period  January  1980-September  1982,  the 
alleged  lost  sales  which  accounted  for 
78  percent  of  Korean  imports,  were 
reported  by  purchasers  to  be  lost  for 
reasons  other  than  price. ^ 

Additionally,  we  do  not  find  a 
reasonable  indication  of  a  threat  of 
injury  by  imports  from  Korea.  Existing 
capacity  is  now  nearly  fully  utilized  at 
the  93.7  percent  in  1981  and  there  are 
strong  sales  in  the  Korean  home 
market.'" 

In  conclusion,  we  do  not  find  a 
reasonable  indication  of  material  injury 
or  threat  thereof  by  reason  of  alleged 
LTFV  Korean  imports. 

Imports  From  Taiwan 

The  information  presently  available 
indicates  that  imports  from  Taiwan  are 
causing,  or  threatening  to  cause, 
material  injury  to  the  domestic 
industry."  Imports  fro  Taiwan  increased 
from  1.0  million  in  1979  to  1,2  million  in 
1981,  or  by  18  percent,  before  dipping 
from  811,000  units  to  688.000  units,  or  by 
15  percent,  in  the  period  January-August 
1982  as  compared  with  the  same  period 
in  1981,"  In  spite  of  this  drop  in  imports, 
Taiwan's  share  of  the  U.S,  market 
increased  22  percent  in  January-August 
1982  in  comparison  to  the  same  period  in 
1981,  This  increase  follows  a  43  percent 
increase  in  Taiwan's  market  share  from 
1979  to  1981." 

In  contrast  to  the  situation  with  Korea 
previously  described,  imports  from 
Taiwan  frequently  were  priced  below 
the  domestic  product,  sometimes  by 
margins  as  large  as  45  percent.  Prices  for 
imports  from  Taiwan  followed  those  of 
domps'iic  I'.cycles.  but  in  some  instances 
their  upward  trend  stopped  a  quarter 
earlier  than  the  upward  trend  in 
domestic  prices,  indicating  potential 
price  suppression. "Lost  sales 


"Report  at  A-44.  Based  on  the  pncing  and  lost 
sales  data,  wf  did  not  cumulate  the  impact  of 
imports  from  Korea  with  those  from  Taiwan  smce 
we  did  noi  find  imports  from  Korea  to  be  a 
contnbuting  cause  of  material  injury  Cumulation 
would  only  be  considered  if  imports  from  Korea 
were  a  contributing  cause  of  material  injury 

"Report  at  A-26. 

"  See  note  2  supra, 

"Report  at  A-2a  and  A-29. 

"Report  at  A-36. 

"Report  at  A-38. 


allegations  covered  a  small  portion  of 
the  imports  from  Taiwan."  In  some 
instances,  price  was  found  to  be  a  factor 
in  the  decision  to  purchase  the  imports 
from  Taiwan.** 

Therefore,  we  conclude  that  a 
reasonable  indication  of  material  injury 
or  threat  thereof  by  reason  of  alleged 
LTFV  imports  from  Taiwan  has  been 
showm."  *' 

[Fit  Dor   8;-n458  Filed  11-18-K.  8:45  dm] 
BILUNG  COO€  7020-02-M 


[Investigations  Nos.  701-TA-14e  and  150 
(Final)] 

Carbon  Steel  Wire  Rod  From  Belgium 
and  France;  Termination  of 
investigation 

agency:  International  Trade 

Commission. 

ACTION:  Termination  of  investigations. 

EFFECTIVE  DATE:  November  3. 1982. 

FOR  FURTHER  INFORMATION  CONTACT! 

Mr,  Stephen  Miller  [202-523-0305), 
Office  of  Investigations,  U.S. 
International  Trade  Commission. 

summary:  On  July  14,  1982,  the 

Commission  instituted  final 
countervailing  duty  investigations  under 
section  705(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C,  1671d(b))  to  determine 
whether  an  industry  in  the  United  States 
is  materially  injured,  or  is  threatened 
with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  subsidized  imports  from 
Belgium  and  France  of  carbon  steel  wire 
rod  provided  for  in  item  607.17  of  the 
Tariff  Schedules  of  the  United  States. 

On  November  3,  1982,  the  Commission 
was  notified  by  Atlantic  Steel  Co.; 
Continental  Steel  Co.  (formerly  Penn- 
Dixie  Steel  Corp,);  Georgetown  Steel 
Corp.;  Georgetown  Texas  Steel  Corp,; 
Keystone  Consolidated  Industries,  Inc.; 
Korf  Industries,  Inc.;  and  Raritan  River 
Steel  Co..  the  petitioners  in  these 
investigations,  that  they  wished  to 
withdraw  their  petitions  as  to  all  of  the 
above-mentioned  investigations 
pursuant  to  section  704(a)  of  the  Act  (19 
U.S.C.  167lc(a)).  The  Commission  has 
granted  these  requests. 


"Commissioner  Stem  notes  that,  as  with  Korea. 
some  sales  appear  to  be  lost  for  reasons  other  than 
pnce 

"Report  at  A-J3-A-44 

"  Chairman  Eckes  and  Commissioner  Stem  note 
that  information  on  threat  ig  limited  at  this  stage. 
Their  affirmative  preliminary  determination  is 
based  on  the  above  Information  and  our  expectation 
that  WB  will  have  more  information  on  capacity 
utilization  m  Taiwan  should  the  case  return  for  a 
final  investigation. 

^  See  note  2  sjpra. 


This  notice  is  published  pursuant  to 
207.40  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  207.40). 

By  Order  of  the  Commission. 
Issued:  November  10, 1982, 
Kenneth  R.  Mason,  • 

Secretary. 

[FR  Doc  82-31456  Filed  11-16-82;  845  am] 
BILUNQ  CODE  7020-02-M 


[Investigation  No.  731-TA-88  (Final)] 

Carbon  Steel  Wire  Rod  From 
Venezuela;  Continuation  of  Final 
Antidumping  Investigation 

agency:  International  Trade 
Commission. 

ACTION:  Continuation  of  final 
antidumping  investigation. 

EFFECTIVE  DATE:  October  27, 1982. 

SUMMARY:  On  October  7, 1982,  the 
United  States  Department  of  Commerce 
suspended  its  antidumping  investigation 
concerning  carbon  steel  wire  rod  from 
Venezuela  (47  FR  44362,  October  7, 
1982),  The  basis  for  the  suspension  was 
an  agreement  by  CVG-Siderurgica  del 
Orinoco  C.A.  (Sidor),  the  only  known 
Venezuelan  producer  and  exporter  of 
carbon  steel  wire  rod,  tD  discontinue  all 
exports  of  the  subject  merchandise  to 
the  United  States.  Accordingly,  pursuant 
to  section  734(f)(1)(B)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1673c(f)(l)(B)),  the  United 
States  International  Trade  Commission 
suspended  its  antidumping  investigation 
on  carbon  steel  wire  rod  from  Venezuela 
(47  FR  49907,  November  3,  1982).  On 
October  27, 1982,  however,  a  request  to 
continue  the  investigation  was  filed  by 
counsel  for  Sidor  pursuant  to  section 
734(g)(1)  of  the  Tariff  Act  (19  U.S.C. 
1673c(g)(l)).  Accordingly,  the 
Commission  hereby  gives  notice  of  the 
continuation  of  investigation  No.  731- 
TA-88  (final).  Carbon  Steel  Wire  Rod 
from  Venezuela.  The  Commission  will 
make  its  determination  in  this 
investigation  within  45  days  of  the  date 
on  which  Commerce  publishes  its  final 
antidumping  determination.This  notice 
is  published  pursuant  to  §  207.42  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  207.42). 

By  order  of  the  Commission. 
Issued:  November  12, 1982. 
Kenneth  R.  Mason, 

Secretary. 

[FR  Doc  82-31455  Filed  11-18-8:45  am) 
BILUNO  COOE  702(M»-M 


ACTION:  In 

pursuant  t( 


Federal  Register  /  Vol.  47.  No.  222  /  Wednesday.  November  17.  1982  /  Notices  51821 


(Investigation  No.  337-TA-121] 

Certain  Plastic-Capped  Decorative 
Emblems 

Notice  is  hereby  given  that  a 
prehearing  conference  scheduled  for 
November  29. 1982  and  the  hearing 
scheduled  to  commence  immediately 
thereafter  (47  F.R.  44169,  October  6. 
1982)  are  cancelled. 

The  Secretary  shall  publish  this  notice 
in  the  Federal  Register. 

Issued:  November  8,  1982. 
I  a  net  D.  Saxon. 

A  dm  I  n  Istrative  La  w  Judge. 

irfi  Doc  82-31454  Filed  11-16-82;  B  4S  <inij 
8ILUNG  CODE  7020-02-M 


[Investigation  No.  337-TA-1331 

Certain  Vertical  Milling  Machines  and 
Parts,  Attachments  and  Accessories 
Thereto;  Investigation 

agency:  Internationa!  Trade 
Commission. 

action:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 


summary:  Notice  is  hereby  given  !hat  a 
complaint  was  filed  with  the  LLS 
international  Trade  Commission  on 
October  14.  1982,  under  section  337  of 
'he  Tariff  Act  of  1930.  as  amended.  (19 
US  C.  1337),  on  behalf  of  Tevtron   Inc., 
40  Westminster  Street,  Providence. 
Rhode  Island  02903.  Bridgeport 
Machines  Division  of  Textron 
n-.anufactures,  distributes  and  sells 
vertical  millmg  machines  in  the  United 
Stales.  The  complaint  alleges  unfair 
methods  of  competition  and  unfair  acts 
in  the  importation  into  the  United  States 
of  certain  vertical  milling  machines  and 
parts,  attachments  and  accessories 
tnereto  or  in  their  sale,  by  reason  of  (a) 
V  :uidtion  of  section  43  of  the  Lanham 
Af  (15  U.S.C.  1125(a)).  (b)  infringement 
of  Bridgeport's  and  Textron's  federally 
registered  trademarks  in  violation  of 
section  32(1)  of  the  Lanham  Act  (13 
.  use,  1114(1));  (c)  infringment  of 
Bridgeport's  common-law  trademark 
rights:  (d)  trademark  dilution:  (e| 
misappropriation,  simulation  or 
adoption  of  the  shape,  design  and  trade 
dress  of  Bridgeport's  SERIES  I  vertical 
milling  machine;  (f)  passing  off,  (g)  false 
advertising:  (h)  violation  of  the  Uniform 
Deceptive  Trade  Practices  Act;  and  ji] 
unfair  competition.  The  complaint 
further  alleges  that  the  effect  or 
tendency  of  the  unfair  methods  of 
competition  and  unfair  acts  is  to  destroy 
or  substantially  injure  an  industry, 
efficiently  and  economically  operated, 
in  the  United  States, 


The  complainant  requests  the 
Commission  to  institute  an  investigation 
and  conduct  an  expedited  hearing  on 
permanent  relief  and,  after  a  full 
investigation,  to  issue  both  a  permanent 
exclusion  order  and  a  permanent  cease 
and  desist  order. 

Authority 

The  authority  for  institution  of  this 
investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930  and  in  §  210  11' 
of  the  Commissions  Rules  of  Practice 
and  Procedure  (19  CFR  210  12) 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
US  International  Trade  Commission,  on 
November  10,  1982.  Ordered  that— 

(1)  Pursuara  to  subsection  (b]  of 
section  337  of  the  Tariff  Act  of  1930,  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unauthorized  impo.-tation  of  certain 
vertical  .milling  machines  and  parts, 
attachm.ents  and  accessories  thereto 
into  the  Uni'ed  States,  or  in  their  sale, 
by  reason  of  the  alleged  (a)  violation  of 
section  43  of  the  Lanham  Act.  15  U.S.C. 
n25(a);  (b)  infringement  of  federally 
registered  trademarks  in  violation  of 
section  32(1)  of  the  Lanham  Act,  15 
U-S.C.  1114(1);  (c)  infringement  ol 
common-law  trademark  rights;  (d) 
trademark  dilution;  (e)  misappropriation, 
simulation  or  adoption  of  shape,  design 
and  trade  dress;  (f)  passing  off;  (g)  false 
advertisting;  (h)  unfair  competition,  the 
effect  or  tendency  of  which  is  to  destroy 
or  substantially  injure  an  industry, 
efficiently  and  economically  operated, 

in  the  United  States: 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

'a)  The  complainant  is:  Textron,  Inc.. 
40  Westminster  Street.  Providence. 
Rhode  Island  02903. 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337,  by  having  comm.itted  one  or 
more  of  the  unfair  acts  and  unfair 
methods  of  competition  set  forth  in 
paragraph  (1)  and  are  the  parties  upon 
which  the  co.mplaint  is  to  be  served: 


■tmis  letie'  nd'Cales  wh>ch  ot 

tie  ac!s  o'  "lethods  listed  m 

paragrapn  (i)  applies 


LiM"     M^c^'-'e'v     I'^duslna'     a.  e.  g,  h 
Co     Lid     34,  ,_a-ie  46    Tr- 
Hwa  Streei   Sec    i    Taipei   i 
Taiwan    101 

"ccno  En;e'p^se  Co  ,  LW      a,  e,  g  r, 
PO    Bo«    ?6-282     Ta.pe,    • 
Taiwan  I 


Hong  Veong  MMhineni   kt- 
duslriBl  Co .  Ud.  No  4-S. 
Ta  Fu  Road   Onli  VMage. 
S*iei9    Karig   Haang   Jm- 
crning  Hswn.  lutnn. 
Pal-Up  Enteiphses  Co .  Ut. 
PO   Bo«  275.  FooB  Yuaa 
Taiwan 
She  Hong  Inoustnal  Compa- 
ny.  Ltd     398  Sec    1.  Sh. 
Twen      Roaa      T»chung, 
Taiwan 
Yeong  Chm  Machine^  Indus- 
tries   Co      Ltd .    79    San 
Feng   Road.    Veng   Yuan. 
Tai  .Chung,  Taiwan 
Vun  Fu  Machmery  Co    Lid . 
No  6   Lane  58,  Sec  2.  Ta 
Ching     Street.      Ta<:tiung, 
Taiwan 
Ciianun   Mactune   Toot  Co.. 
Ltd      No     20     Lane    76. 
Lung  Ovang  Street  Taipa 
(104),  Taiwan 
Fu    Shanlong    lndi.-sirv    Co . 
Ltd ,   No    954  Chung  San 
Road    Shen  Kang  Hsiang 
Taichjng,  Taiwan 
Jenq   Shing   En'erprisgs  Co . 
Ltd    No  4  Lane  223.  Sec 
3.  Chung  Ching  N    Road. 
Taipei,  Taiwan 
M I  T    Machinery  &  Tool  Co . 
Lid        Evergreen      island 
Mansion   Roo<n  No   7,  5tn 
Floor    No    7    Ching    Tao 
East  Road.  Taipei.  Taiwan 
Lio  Ho  Machine  Worxs.  Ltd , 
No      334,     HsM     Sheng 
Road,    Sec     2,    Chung    U 
Cl^  (320)  Taiwan 
Long  Chang  Machirtery  Co . 
Ltd.   No    13-27    JenSing 
Road,  Taiping  Shiang.  Tai- 
chung,  Taiwan 
Maw  Chang  Machinery  Co  , 
LIO.  No    26-1   Hs<ao  Tien 
Road.    Wu   Jih.    Taictiu.ng. 
Taiwan 
Nahson  Mach.ne'y  Co    Ltd . 
No    109,  Ren  He'  Road. 
Taichurig.  Taiwan 
Hsu  Pen  Machinefy  Co    No 
18-2   Lane  68   SNa  Vuan 
Road      Feng     Yuan      Tai- 
churig Taiwan 
Kiheoog    Machmcy    Wo*s. 
2-3    Block     2nd   i.iSustrial 
Distnci    Oaejeon    Repubtic 
of  Korea 
Shye  Shing  Machinefy  Mfg. 
Co    Ltd    No    17,  Ta  Oiing 
Street    Sec    1.  S    Oistnct 
Taiching,  Tawan 
Kingieii      Oxpoiation.      3nl 
Floor    No   346,  Nanking  £ 
Road  Sec  3  Patace  Bidg 
Taipei,  Taiwan 
Great   International  Corpora- 
tion.   4  77     Tung    Hwa    S 
Road,  Taipei,  Taiwan 
King    Machinery    Inc.    25t0 
East   l^<   Amo   Bouieva'd 
Complon,  Cali'oma  90221 
Wamer    Too!    &    Machinery 
Sales,   inc     8236  LanKef- 
shim  Boulevard   No-!h  Hol- 
lywood Caiilo'nia  9 '605 
Big-Joe  indusinai  Tool  C^orp 
2821    W     nth    Street    A 
2702      Telephone     Road 
Houston.  Te«as 
ABC  Irxlustnal  Machine  Tool 
Co.   4151    Bandin,   Bojie- 
vard.  Los  Angeles   CaWO" 
nia  90058 
KanamatsuXiosho.       U.SA.. 
Inc.   543  West  Algonquin 
Road.  Artinglon  Heights.  •• 
linos  60005 


TTw  tetter  ndKates  which  o' 
the  acts  or  methods  listed  m 

parayapri  ( 1 1  apWKft 


•.hi! 

c.  b.  h 
&  b.  e.  h 
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•  b.  e  f.  h 
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ah 
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tt^e  acfs  oc  'nemoos  tisted  >n 
paragrapn  (1)  applies 


Rutlar-d   "30I   4    SucDiv   '1^       s  0  9   I   n 

inc      '6  "00   Gale   Auer-ue 

Cit>  of  TMjLsi'v    Caittofn<a 

31745 
•Hae"    Macnirefy    ire      3J31     a,  D  a.  I.  0 

£    LaPatma   Avenue    Ana 

newn.  CalHofnia  92906 
CadWac  Machines  're     ' '   5     a.  6.  e.  t,  » 

N.   Kno(lv«x3<]   Circie    Arw 

twim.  Calrtof^a  928Ct 
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Ic)  Oreste  Russ  Pirfo.  Esq..  Unfair 
Import  Investigations  Division.  U  S. 
lnternd*'.onal  Trade  Commission.  701  E 
Street  .\VV.,  Room  124.  Washington,  D.C. 
20436,  bhail  be  the  Commission 
investigate e  attorney,  a  parly  to  this 
Investigation;  and 

(3)  For  the  investigation  so  instituted, 
Donald  K.  Duvall,  Chief  AdministrHtive 
Law  Judge,  U,S.  International  Trdde 
Commission.  701  E.  Street  \W., 
Washington,  D.C.  204,36,  shall  design.itp 
the  presiding  officer. 

Responses  must  be  submitted  by  the 
named  respondents  in  accordance  with 
section  210.21  of  the  Commission's  Rules 
of  Practice  and  Procedure  (m  CFR  1021) 
Pursuant  to  §  2(n.l6(d)  and  210.21(^1  of 
the  rules,  such  responses  vvill  he 
considered  by  the  Com.mission  if 


received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting  a 
response  will  not  be  granted  unless  good 
cause  therefor  is  shuwn. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the  presiding 
officer  and  the  Commission,  without 
further  notice  to  the  respondent,  to  find 
the  facts  to  be  as  allej^ed  in  the 
complaint  and  this  notice  and  to  enter 
both  an  initial  determination  and  a  final 
determination  containing  such  findings. 

The  complaint,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  am 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  701  E  Street  NW.,  Room 
156,  Washington.  DC.  20436,  Phcne:  202- 
523-0471  * 

FOR  FURTHER  INFORMATION  CONTACT: 

Oreste  Russ  Pirfo.  Esq.,  Unfair  Import 
Investigations  Division,  Room  122,  U.S. 
Internationa!  Trade  Commission, 
telephone  202-523-4693 

By  order  of  the  Commi.ssion 

Issued;  Novpmher  12.  19B2 
Kenneth  R.  Mason, 
Secretary. 

|FR  t)oc  B2-<TI457  Filed  11-16-82: 8:45  am| 
BIUINO  CODE  702O-O2-M 


i  Investigations  Nos.  731-TA-108  and  109 

(Preliminary)! 

Portland  Hydraulic  Cement  From 
Australia  and  Japan 

Determinations 

Based  on  the  record  '  developed  in 
investigations  Nos.  731-TA-108  and  109 
(Preliminary),  the  Commission 
determines,^  pursuant  to  section  733|a) 
of  the  Tariff  Act  of  1930  (19  l.'.S.C. 
1673b(a)),  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury  ^  by 
reason  of  imports  of  Portland  hydraulic 
ci'nient  (other  than  white,  nonstaining 
Portland  cement)  from  Australia  and 
japan,  provided  for  under  item  511.14  of 
the  Tariff  Schedules  of  the  United 
States,  which  are  alleged  to  be  sold  in 


the  United  States  at  less  than  fair  value 
(LTFV), 

Background 

On  September  23, 1982,  counsel  for 
Kaiser  Cement  Corp.  filed  petitions  with 
the  U.S.  International  Trade 
Commission  and  the  U.S.  Department  of 
Commerce  alleging  that  an  industry  in 
the  United  States  is  being  materially 
injured  and  threatened  with  material 
injury  by  reason  of  LTTV  imports  of 
Portland  hydraulic  cement  from 
Australia  and  Japan.  Accordingly,  on 
September  27, 1982,  the  Commission 
instituted  preliminary  antidumping 
investigations  (Nos.  731-TA-108  and 
109)  under  section  733(a)  of  the  Tariff 
Act  of  1930.  Notice  of  the  institution  of 
the  investigations  and  conference 
therefor  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary. 
US.  International  Trade  Commission 
and  by  publishing  the  notice  in  the 
Federal  Register  on  October  6. 1982  (47 
FR  44170).  A  public  conference  was  held 
in  Washington,  D.C.  on  October  15,  1982, 
at  which  all  interested  parties  were 
afforded  the  opportunity  to  present 
informatioo  for  consideration  by  the 
Commission, 

VIEWS  OF  CHAIRMAN  ALFRED  E. 
ECKES  AND  COMMISSIONER 
VERONICA  A.  HAGGART 

Introduction 

After  considering  the  record  in  these 
investigations,  we  determine,  pursuant 
to  section  703(a)  of  the  Tariff  Act  of 
1930,  that  there  is  a  reasonable 
indication  that  an  industry  in  the  Unitpii 
Slates  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  Imports  of  portland  hydraulic 
cement  from  Australia  and  Japan  which 
are  allegedly  being  sold  in  the  United 
States  at  less  than  fair  value  (LTFV).' 

Standards  for  Determinations 

In  a  preliminary  antidumping 
investigation,  the  Commission  is 
(Jire(;ted  by  Title  VII  of  the  Tariff  Act  oi 
1930  to  determine,  based  upon  the  best 
information  available  to  it  at  the  time  of 
the  determination,  whether  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured, 
or  is  threatened  with  material  injury,  or 
the  establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  of  the  merchandise 
that  is  the  subject  of  the  investigation.  * 


'The  "i^cord"  is  derined  in  sec.  207,21 1)  of  the 
Commission's  Rules  of  Practice  and  Proi;>?diire  (19 
CFR  207.2(i)), 

'Commissioner  Stem  dissenting. 


'Cumnii.ssioner  Haggart  determines  thai  then"  is  a 
ri!,ison.ible  ini!icrttion  of  material  injur>  and 
thereforp  does  not  reach  the  issue  of  threat  of 
ni.ilenrfl  injurv'. 

'Commissioner  Haggurt  determines  that  there  is  i 
ledsonatilp  indication  that  an  industry  in  ihe  United 
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"Material  injury"  is  defined  as  "harm 
which  is  not  inconsequential, 
immaterial,  or  unimportant."  *In  making 
Its  terminations  the  Commission  is 
required  to  consider,  among  other 
factors.  (1)  the  volume  of  imports  of  the 
merchandise  which  is  the  subject  of  the 
investigation.  (2)  the  effect  of  imports  of 
that  merchandise  on  prices  m  the  United 
States  for  like  products,  and  (3)  the 
impact  of  imports  of  such  merchandise 
on  domestic  producers  of  like  products  ' 

In  making  a  determination  as  to 
whether  there  is  a  threat  of  material 
injury  the  Commission  considers,  amon^ 
other  factors,  (1)  the  rate  of  increase  of 
subsidized  or  dumped  imports  into  the 
US.  market.  (2)  the  capacity  in  the 
exporting  country  to  generate  e.xporls, 
and  (3)  the  availability  of  other  export 
markets.'  Findings  of  a  reasonable 
indication  of  threat  of  materia!  injury 
must  be  based  on  a  showing  that  the 
likelihood  of  harm  is  real  and  imminent, 
and  not  based  on  mere  supposition, 
speculation,  or  conjecture.^ 

Domestic  Industry 

Regional  industry.  If  most 
investigations  under  Title  VII  of  the 
Tariff  Act  of  1930.  we  assess  the  impact 
of  imports  on  a  national  industry,  as 
defined  in  section  771(4)(A)  of  the  Act. 
19  U.S.C.  1677(4)(A).  In  appropriate 
circumstances,  however,  there  is  a 
statutory  basis  for  assessing  the  impact 
of  imports  on  a  regional  industry.  19 
U  S.C.  1677(4)(C).  This  section  of  the  Act 
reflects  legislative  recognition  that  the 
economic  impact  of  imports  on  an 
isolated  market  may  be  such  as  to 
warrant  the  imposition  of  countervailing 
or  antidumping  duties  on  a  nationwide 
basis.  This  modification  from  the 
general  industry  definition  is  stated  in 
section  771(4)(C)  of  the  Act  as  follows: 

In  appropriate  circumstances,  the  United 
Slates,  for  a  particular  product  market,  may 
be  divided  into  2  or  more  markris  and  the 
prodjcers  within  each  market  may  be  treated 
.IS  if  they  were  a  separate  industry  if — 

(i)  the  producers  within  such  markets  sell 
al!  or  almost  all  of  their  production  of  the  like 
pioducl  in  question  in  thai  markel,  and 

(ii)  Ihe  demand  in  that  market  is  noi 
.s.,pplied.  to  any  substanlial  degree,  liy 
p.'oducers  of  the  product  in  question  located 
elsewhere  in  the  United  States. 

These  first  two  statutory  tests  set 
forth  the  criteria  for  determining 
whether  production  and  consumption 
patterns  reflect  a  market  which  is 
isolated  from  a  national  market  and 


whether  these  activities  are  localized. 
The  third  statutory  requirement  for 
finding  that  a  regional  industry  exists  is 
that  the  alleged  LTFV  imports  must  be 
"concentrated"  within  the  region'" 
Fourth,  the  statue  provides  that 
designation  of  an  industry  as  a  regional 
industry  is  within  the  Commission's 
discretion."  In  addition,  section 
771(4)(A)  imposed  a  more  rigorous 
standard  for  determining  material  injurs 
or  threat  thereof  on  a  regional  industry 
basis  than  for  domestic  producers  as  a 
whole.  Whereas  a  finding  of  material 
injury  or  threat  thereof  to  a  national 
domestic  industry  can  be  based  on  a 
finding  that  domestic  producers 
ac;count:ng  for  a  "m.ajor  proportion"  of 
production  of  the  product  under 
investigation  are  injured  or  threatened 
with  material  injury. '^  in  a  regional 
industry  analysis  we  must  make  this 
findi.ng  with  respect  to  the  domestic 
producers  of  "all  or  almost  all  of  the 
domestic  production"  within  the 
region." 

In  these  investigations,  petitioners 
have  argued  that  a  regional  industry 
analysis  is  appropriate,  and  that  the 
appropriate  region  is  that  composed  of 
the  states  of  California  and  .Nevada. 
Respondents  contend  that  the 
appropriate  region  is  that  composed  of 
the  States  of  California,  Nevada,  Oregon 
and  Arizona  '^  For  the  reasons  set  forth 


Slates  IS  materially  injured,  and  Iherfforp  does  not 
react)  the  issue  of  threat  of  material  injury 

M9  U.S.C,  1673(b), 

'19U,S.C.  1677(7)(a). 

'  19  U.S.C.  1677(7)(B). 

» 19  CFR  207.26(d). 


•S  Rep,  Nu.  219.  96th  Cong..  1st  Sess.  8»-89      " 
(1P'91.  S  Rep  .No  1298.  93d  Cong..  2d  Sess.  180 

(19^4).  Aiheria  C'ts  Chemicals,  Inc.  v.  United  Stales, 
515  F  Supp.  780.  790  (Cl.  Infl  Trade  1981). 

"'19U.S.C.  1677(4|(C). 

"/rf. 

'M9US.C.  16r7(4)(A). 

'M9  use.  16-r'(4KC|.  The  Court  in  Atlantic 
Sugar.  Ltd  v.  Uniled  States,  supra,  construed  this 
language  to  mean  thai  we  must  first  evaluate 
whether  every  ir.diiiJud!  producer  within  the  region 
is  injured  within  the  mear.irig  of  the  statue.  Only  if 
an  individual  producer  is  found  to  be  injured,  may  it 
be  aggregated  w .\b.  other  producers  which  have 
been  found  mJnidually  to  be  injured  to  determine 
whfther  the  injured  group  produce  'ail  or  almost 
all    of  the  prouiiclion  wil.^m  Ihe  region.  Id.  at  10. 

It  IS  our  position  that  the  statute  is  concerned 
wii.i  whelher  a  regional  industry  is  being  materially 
inijred,  not  whether  pariicuiar  producers  are 
injured.  Specifically.  Ihe  statue  does  not  refer  to  all 
or  almost  all  of  !.ie  producers  but  refers  to  the 
prLiduie-s  of  ail  or  almost  all  of  the  production 
Willi;;,  ihe  region  Thus  we  helieve  that  the 
Comni.ssion  mus'  consider  aggregate  data  on 
reguma!  industry,  providing  thai  such  data  reflects 
all  or  almost  ail  of  the  production  wilhin  the  region. 
(See  Sugars  and  Siiups  from  Canada,  \n\    No.  731- 
T.A-3  (USITC  Pub-  ,\o  VMi  10-16  ,May,  1982) 

la  the.'ie  invest.gations,  our  aggregate  data  on  the 
relevant  econo.mic  factors  are  based  on  the 
responses  of  producers  representing  100  percent  of 
Ihe  production  within  the  region  Our  aggregate  data 
on  the  financial  condition  of  Ihe  regional  industr> 
are  based  on  the  responses  of  producers 
representing  90  percent  of  the  production  wilhin  the 
region  Therefore,  we  find  that  there  is  a  reasonable 
indication  that  the  statutory  test  is  satisfied 
Nevertheless,  we  also  note  that  all  of  the  reporting 
producers  within  Ihe  region  have  experienced 


below  we  conclude  that  the  appropriate 
region  consists  of  the  States  of 
California  and  Nevada. 

Our  regional  industry  analysis  must 
be  made  in  the  context  of  the  facts  of 
each  investigation.  There  are  no 
absolute  percentages  which  can  be 
automatically  and  uniformly  applied  in 
al!  investigations  for  determining 
whether  "al!  or  almost  all"  of  the 
production  within  the  region  is 
consumed  within  the  region,  whether 
demand  is  supplied  from  outside  the 
region  "to  any  substantial  degree,"  or 
whether  alleged  LTFV  imports  are 
"concentrated"  within  the  region.  This  is 
particularly  so  when  the  figures  in 
question  appear  to  test  the  outer  limits 
of  a  "plain  meaning"  analysis. "In  such 
cases,  factors  regarding  the  particular 
character  of  the  region  which  shed  light 
on  the  fundamental  issue  of  insularity 
bear  upon  the  Commission's 
determination  of  whether  these 
statutory  tests  are  satisfied. 

In  the  cement  industry,  the  primary 
factors  which  tend  to  create  a  collection 
of  regional  industries  are  the  low  value- 
to-weight  ratio  and  the  fungible 
character  of  the  product.  The  low  value- 
to-weight  ratio  results  in  transportation 
costs  which  represent  an  average  of  20 
to  25  percent  of  the  total  cost  to  the 
buyer  in  1980.  '*  Therefore, 


material  injury  on  an  individual  ha&is  as  well  See 
discussion  at  19-14  infm.  Report  al  A-16  through  A- 
38 

"Respondent  Melwire  Trading  Co.,  apparently 
concedes  that  a  regional  analysis  Is  appropriate,  but 
argues  in  favor  of  this  definition  of  regional 
industry  Respondents  Sumitomo  Cement  Co.  and 
Nihon  Cement  Co..  Ltd..  do  not  concede  that  a 
regional  analysis  is  appropriate,  but  make  this 
argument  in  the  alternative  Respondent  Pacific 
CemenI  Corp.  did  not  directly  address  this  issue. 

"  We  note  that  in  Atlantic  Sugar.  Ltd.  v.  United 
Stales,  Slip  Op.  81-119  (USCIT  Dec.  28.  1981),  Ihe 
Court,  emphasizing  a  "plain  meaning"  analysis, 
construed  the  language  "any  substantial  degree"  as 
provided  in  subsection  (i)  to  "forbid  any  degree  of 
supply  which  could  be  characterized  as 
substantial."  The  Court  noted  that  this  "prohibition" 
IS  consistent  with  the  objective  of  finding  a  separate 
industry  in  an  isolated  market  and  insures  that  the 
basic  justification  evists  for  ignoring  the  remainder 
of  the  domestic  industry  "  Although  we  agree  with 
the  Court's  concern  that  the  statutory  criterion 
should  not  be  interpreted  overly  broadly,  we  note 
that  an  exceedingly  narrow  "plain  meaning" 
interpretation  of  the  statutory  language  is  also  not 
necessarily  consistent  with  the  statutory  purpose  of 
determining  whether  the  region  is  an  isolated 
markel  if  a  single  statistic  per  se  is  emphasized  to 
the  exclusion  of  other  offsetting  factors  The  Court 
itself  recognized  this  in  holding  that  the 
"significance"  of  Ihe  figure  in  issue  in  that  case  was 
"reduced"  by  the  fact  that  Ihe  figure  was  to  some 
extent  overstated  due  to  the  inherent  imprecision  of 
the  data  upon  which  il  was  ba.sed  In  addition,  the 
Court  noted:  "When  it  is  considered  that  much  of 
the  remaining  outside  supph  is  limited  to  the 
periphery  of  Ihe  region   the  significance  of  Ihe 
degree  of  suppl>  from  eisewhere  is  further 
diminished."  Id  al  6. 
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■ransportation  costs  are  a  si^.ailif  ant 
.'actor  in  the  de!>vRred  cost,  and  thus  an 
important  hmitation  on  thp  marketing  of 
cement.  For  this  reason,  more  than  95 
rercent  of  t.he  cement  produced  in  the 
United  States,  and  mors  than  90  percent 
;f  the  cement  produced  in  the 
California-Nevada  region  is  shipped  no 
more  than  300  miles  from  its  production 
>,ite."  A  300-mile  radius  constructed 
around  each  of  the  producers  located  in 
tfie  California-Nevada  region  would 
include  all  of  California  and  Nevada,  a 
portion  of  Arizona  west  of  Phoenix,  a 
large  portion  of  Oregon,  and  miniscule 
areas  of  Idaho  and  Utah. "  This  area 
would  therefore  constitute  the  outer 
limits,  from  an  economic  standpoint,  of 
the  domestic  cement  market  which  is 
centered  in  the  California-Nevada 
region. 

The  actual  market  of  domestic 
producers  in  the  Califomia-.\'evada 
area,  as  reflected  by  data  gathered  in 
these  investigations,  is  significantly 
smaller  than  these  theoretical  limits 
would  indicate.  In  fact,  an  average  of  93 
percent  of  cement  shipments  bv 
domestic  producers  located  within  the 
California-Nevada  region  are  consumed 
within  the  region. "Of  the  remainder  an 
average  of  3  percent  is  shipped  into 
Arizona  and  2  percent  is  shipped  into 
Oregon.^  While  not  all  regional 
production  remains  within  the  region, 
the  significance  of  shipments  by 
producers  within  the  region  to  outside 
the  region  is  reduced  by  the  combination 
Lif  high  transportation  costs  and  the 
great  distances  that  separate  producers 
within  the  California-Nevada  area  from 
major  urban  centers  of  consumption 
which  are  located  outside  of  the  two- 
State  area.^'  Therefore,  given  the  facts 
of  this  case,  the  first  prong  of  the 
statutory  test  is  satisfiedi  That  the 
producers  within  the  region  sell  "all  or 
almost  .Hli"  of  their  production  within 
the  region. 

The  second  statutory  test  requires  a 
finding  that  demand  in  the  regional 
market  is  not  supplied  "to  any 
substantial  degree"  by  domestic 
producers  from  outside  the  region.  Less 
than  10  percent  of  demand  within  the 
region  is  satisfied  by  shipments  by 
domestic  producers  located  outside  the 


"See  Sum.Tidry  of  TrdJe  jnd  Tariff  Infornidtion. 
Hydraulic  Cement.  USITC  Piib.  Nu.  841  'October 
1981).  Petitioners  assert  that  today  dpproximdtely 
one  third  of  the  price  of  cement  shipped  more  than 
200  miles  reflects  transportation  costs. 

■'/(/  St  A-7.  This  JS  twsed  on  1981  data 

"See  map,  id  at  A-13. 

"Id  at  A-7 

'"Based  on  compulations  provided  by  staff  We 
will  discuss  below  the  appropriateness  of  excludini; 
Arizona  and  Oregon  from  the  regional  industry 
under  consideration.  Sfe  pp  10-12  in''ra 


:i_.;ion,"The  significance  of  this  figure  is 
lessened  by  other  factors,  sucli  as  the 
distance  between  producers  outside  the 
two-State  region  and  major  urban 
centers  in  the  California-Nevada  region 
and  hijih  transportation  costs." 
Shipments  of  cement  from  domestic 
producers  outside  the  region  therefore 
are  restricted  to  the  periphery,  and  do 
net  penetrate  into  the  core  of  the  region. 
Given  the  facts  of  this  case,  we  find  that 
the  second  statutory  test  is  also 
satisfied. 

With  regard  to  the  issue  of 
concentration,  we  note  that  the  imports 
under  investigation  are  heavily 
concentrated  .n  the  California-Nevada 
region.  The  California-Nevada  region 
accounted  for  an  average  of  11  percent 
of  total  United  States  consumption  of 
Portland  hydraulic  cement  during  the 
1979-1981  period, "The  Califomia- 
,\evada  region  accounts  for  100  percent 
of  cement  from  Australia  and  for  the 
vast  maiority  of  the  cement  from  }apan 
that  was  imported  into  the  United  States 
during  the  period  under  investigation." 
in  addition,  importers  located  in 
California  shipped  over  9R  percent  of 
their  cement  within  the  two-State  area 
during  the  January  19R0-August  1982 
period  -"^  Thus,  the  imports  under 
investigation  are  clearly  concentrated  in 
the  California-.Nevada  region,  thereby 
satisfying  the  third  statutory  test. 
Therefore,  we  determine  that 
designation  of  the  producers  in  the 
California-Nevada  region  as  a  separate 
industry  satisfies  the  threshold  statutory 
requirements. 

Based  on  a  similar  analysis,  we 
determine  that  the  four-State  region  also 


•'■  Specificallv   thpse  fdi  lors  result  in  the  isolation 
of  the  northernmost  producers  in  California  and 
Nevada  fr'.m  Portl.ind.  Oreg,.  the  state's  ma)or  arna 
of  consumption,  which  is  at  least  300  miles  away 
Similarly,  the  easternmost  dom,"St)c  prodiii.>""S  in 
the  Cdlifomia-iNevada  reviun  are  100  milos  more 
from  Phoenix.  Ariz.,  thie  major  aiea  of  c.onmiiip'inn 
in  ,^^zona   See  map.  id  at  .A-IS 

-•'/rf.  at  A-8. 

-'The  two  domestic  producers  in  Oregon  are  ai 
least  200  mnes  from  the  California  border  The  two 
domestic  producers  in  Arizona,  which  are  located 
near  Phoenix,  are  more  than  100  miles  from  the 
California  border  and  appoximat"ly  300  miles  from 
major  California  centers  of  consumption  such  as  Los 
Angeles  and  San  Uiego 

"Id.  at  A-W. 

''Id.  at  A-40.  According  to  Department  of 
Commerce  fifjures.  in  1981  and  during  the  lanuary- 
August  1982  period,  cement  imports  from  japan  that 
were  imported  into  the  California-Nevada  region 
accounted  for  100  percent  of  the  total  cement  from 
japan  imported  into  the  United  States.  In  1980. 
cement  imports  from  japan  that  were  imported  into 
the  California-Nevada  region  accounted  for  78 
percent  of  the  total  cement  from  japan  imported  iwo 
the  I'nited  States.  In  1979.  the  ratio  was  very  small. 
Nevertheless,  the  average  for  the  period  was  70 
percent  We  have  reason  to  doubt  the  accuracy  of 
the  19^9  figure  Id.  at  A-39  We  anticipate 
developing  better  information  in  any  final 
investigation. 


satisfies  these  requirements.  The  ratio  of 
regional  production  to  regional 
consumption  within  the  four-State 
region  is  98  percent.  The  ratio  of 
domestic  shipments  from  outside  the 
region  to  consumption  within  the  four- 
Stat»  region  is  11  percent,  almost  the 
.same  as  in  the  California-Nevada 
region,^'  Imports  from  Japan  and 
Australia  that  were  imported  into  the 
four-State  area  also  accounted  for  a 
substantial  amount  of  total  U,S.  imports 
of  cement  from  these  respective 
countries  during  this  period.'" 

While  the  ratio  of  shipments  to 
consumption  within  the  region  is  larger 
for  the  four-State  area,  the  particular 
character  of  the  region  does  not  support 
consideration  of  it  as  the  more 
appropriate  region.  Rather,  it  more 
strongly  supports  the  conclusion  that  the 
California-Nevada  region  is  the  more 
appropriate  region.^  First,  demand  for 
cement  is  concentrated  in  the  California- 
Nevada  region.  Consumption  of  portland 
hydraulic  cement  in  the  two-State  area 
dominates  consumption  in  the  four-State 
region,  accounting  for  an  average  of  78 
percent  of  the  aggregate  consumption  in 
the  four-State  region  during  the  period 
under  consideration.^  Similarly, 
production  of  cement  in  the  two-State 
area  dominates  production  in  the  four- 
State  region,  accounting  for  an  average 
of  82  percent  of  the  production  in  the 
four-State  region  during  the  period 
under  consideration. ''  In  addition.  98 
percent  of  the  imports  under 
investigation  are  marketed  within  the 
California-Nevada  region.'^ Therefore, 
we  determine  that  the  appropriate 
industry  under  consideration  in  this  case 
consists  of  the  domestic  producers 
located  in  California  and  Nevada." 

Like  Product 

Section  771(4)(A)  of  the  Tafiff  Act  uf 
1930  defines  the  term  "industry"  as  the 
domestic  producers  as  a  whole  of  a  like 
product,  or  those  producers  whose 
production  represents  a  major 
proportion  of  the  total  domestic 
production  of  that  product."  ^^  The 


•«W  at  A-7. 

-'W.  at  A-10. 

»/(/  at  A-40. 

-'We  also  note  that,  based  upon  the  information 
presently  available,  that  further  subdivision  of  the 
Culifornia-Nevada  region  into  two  or  more  separate 
rngions  would  not  appear  to  be  appropnate  because 
some  produoers  that  are  located  closer  to  central 
California  apparently  are  able  to  ship  to  both 
northern  and  southern  California.  Transcript  of 
preliminary  conference  at  99-100. 

•"Id  at  A-10. 

"/rf.  at  A-18, 

"Wat  A-7. 

"This  factual  pattern  is  an  example,  we  believe. 
of  how  an  overemphasis  on  the  statistical  nature  of 
the  inquiry  could  result  in  an  "artificial  sculpting"  of 
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si^ppH  to  the  pe 
what  m  our  judi 
rl>  ;iniii[in  of  fl  n 
"UiLIS.C.  Iti 

'M«u.sc,  le 
''19U.S.C,  le 

'' R"porl  at  A 

"/(yarA-3. 

"Wat  A-2.  n 
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definition  of  "regional  industry"  in 
Section  771(4)(C)  also  provides  that  the 
industry  is  defined  in  terms  of  the 
producers  of  a  "like  product." ^^  Section 
771(10)  defines  "like  product"  as  "a 
'->jduct  which  is  like,  or  in  the  absence 
of  hke,  most  similar  in  chara(,teristics 
•  ■nd  uses"  with  the  article  under 
investigation.^^ 

The  imported  article  under 
:i\estigation  is  portiand  hydr.iulic 
>  t  ment,  other  than  white,  nonstaunng 
.  oriland  cement.  Hydraulic  cement  is  a 
-'ghly  standardized,  fungible  product 
that  is  made  from  a  mixture  of 
.;'iiesti)nf'.  (.i.jy  and  siliCci.^'VVhen  mixed 
vv;':;  water,  sand,  gravel,  and  other 
Diateridis.  it  chemically  reacts  to  i.n  m 
roncrete.  Concrete  is  used  almost 
entirely  for  construction  purposes.  '" 
Hydraulic  cement  is  distinguished  from 
non-hydraulic  cement  in  that  hvdraulic 
cement  will  set  or  harden  under  uater 
while  non-hydraulic  cement  will  not. '" 
I'ortland  hydraulic  cement  is  the  most 
liTifJortanf  of  the  four  major  categories  of 
hydraulic  cement,  and  accounts  for  95 
f'Tcent  of  domestic  cement  production 
rti;d  for  almost  all  imports  of  cem.ent.*" 
Buth  domestic  and  imported  portiand 
hydraulic  cement  comply  with  tlie  above 
definitions.  There  are  no  churactei  istics 
;>r  uses  upon  which  significant 
distinctions  between  the  imported  and 
domestic  products  can  be  based. 
Accordingly,  we  determine  thai  the 
imported  portiand  hydraulic  cement 
which  is  the  subject  of  these 
investigations  is  "like"  the  portand 
hvdraulic  cement  which  is  produced  by 
domestic  producers.'"  Therefore.,  we 
determine  that  the  domestic  industry 
'insists  of  the  producers  within  the 
ralifomia-Nevada  region  of  portiand 
hvdraulic  cement. ■''^ 


;'  ■•  -"i!!iindl  nidrkpl  much  the  same  as  would  un 
rfrviu.ibly  overbroad  interpreldtion  of  the  statutory 
l.ii:«ijage,  Kacnd  with  two  markets,  the  figure.s  for 
'  ii!ier  uf  which  would,  m  an  empiiicdl  spnse.  sdtisfy 
tht'  statutory  criteria,  wp  have,  in  our  iudgnienl. 
ivalualed  the  two  markets  in  terms  of  other 
economic  cnleria,  suuh  as  the  degree  of  outside 
siipplj  to  the  perimeter  of  the  region,  to  arrive  at 
what  in  our  judgment  is  the  most  meaningful 
df-iinitiiin  of  a  regional  market. 

'M'.U!S.C.  1677(4)1..\). 

"TIU.SC,  167-H)(C1. 

"19U.S.C.  1(1-7(10). 

"R'iport  at  A-2  and  A-.i. 

"/Vyat  A-3. 

"Wat  A-2.  n.  5. 

"  Portland  hydraulic  cemenl  is  classified  into  five 
!,\pe9  Types  1  and  II,  which  are  the  mnsi  (oinmon, 
are  for  general  use.  They  differ  in  that  lype  II  is 
suitable'  for  certain  uses  for  which  Type  I  is  not 
I  vpe  11.  however,  may  be  used  in  lieu  of  1  vpe  1.  The 
VHst  maionty  of  the  portiand  cemenl  iniporied  from 
l.ipan  dn,i  .Australia  during  the  period  under 
mvosligation  is  Type  II.  Id.  at  A-a.  In  19B1,  [ype  II 
tement  di.counted  for  approximately  93  pen-.en!  of 
cement  production  in  the  California-Nevada  region. 


Conditions  of  the  Domestic  Indus !rv 

The  condition  of  the  California- 
Nevada  cement  industry  has 
deteriorated  substantially  during  the 
period  under  investigation,  par'ii  uiarly 
during  the  ]dnuary-,'\ugust  198:;  period. 
Consumption  of  cement  within  the 
region  declined  by  23  percent  from  10 
million  short  tons '-'in  19~9  lo  8  milhon 
tons  in  1981. ■'■'During  January-June 
Ang-Lisl  1982,  consumption  again 
dropped  to  4  million  tons  compared  with 
5  million  tons  during  the  corresponding 
period  in  1981,  a  decline  of  19  percent.*^ 
Produclii.m  within  the  region  declined 
by  li^  percent  between  1979  and  1981, 
and  by  16  percent  during  January- 
August  1982  relative  to  the 
coi  responding  period  of  1981.** 
Shipments  also  declined  between  1979 
and  1981,  by  19  percent.  During  the 
January-August  1982  period,  shipments 
del. lined  by  an  additional  19  percent 
over  the  corresponding  period  of  1981." 
Inventories  increased  both  in  absolute 
and  relative  terms  during  the  period. 
End-of-year  inventories  increased  by  8 
percent  between  1980  and  1981.  End-of- 
year  inventories  also  increased  by  6 
percent  in  the  January-August  1982 
period  as  compared  with  the 
corresponding  period  of  1981.  ■'-The  ratio 
of  inventories  to  shipm<!nts  increased 
from  4.1}  percent  in  1979  to  6.1  percent  in 
1981.'^Fuithermore,  the  annualized  ratio 
of  end-of-period  inventories  increased 
from  5.5  percent  in  January-August  1981 
to  7.2  percent  in  corresponding  period  of 
1982.  '" 

Capacitv  utilization  in  the  region 
declined  from  89  percent  in  1979  to  69 


Id  at  A-5.  Therefore,  we  do  not  find  thai  the 
distinctions  by  types  are  necessary  in  these 
investigations. 

"Section  771(4)(B)  prov  des  that  'the  term 
industry  may  be  applied  m  appropiiate 
'ircumstanres  by  excluding    producers  thai  are 
themselves  importers  of  the  allegedly  dumped 
merchandise.  We  have  determined  that  two 
domestic  producers  are    rela'ed  parties"  for  certain 
parts  (.:!  the  pcriuds  under  investigation  because 
they  imported  a  significant  amouni  of  the  cement 
under  iinestigation  during  thtse  periods.  Id.  at  A-14 
and  .\-^3  (table  16),  However,  the  data  on  those  two 
producers  riocs  not  signiiic.intiv  affect  the  aggregate 
data  or  trends  disi;u.^sed  iiitjj.  Therefore.  v,.e  do  not 
find  it  necessary  for  the  purpose  of  the  present 
inve.stigation.  to  exclude  these  producers  from  the 
definition  of  "domestic  industry"  for  the  periods 
during  which  they  imported  the  merchandise  under 
investigation.' 

"Hereinafter,  the  term  "ton"  shall  be  used  to 
refer  to  "short  ton." 

"h!  dt  A-10. 

"  Id. 

"•Id.  at  A-ia 

"/(V,  at  A-!fl, 

"Id  at  A-25,  We  chose  the  1980-1981  period 
tiecduse  inventories  in  1979  were  apparently 
unusually  low.  See  Id. 

"Id.  at  A-25. 


pen  enl  in  1981.^'  In  January-August 
1982,  capacity  utilization  declined  again 
to  54  percent  compared  with  71  percenl 
in  the  corresponding  period  of  1981  ■'■' 
Part  of  the  decline  in  capacity  utilization 
is  attributable  to  increased  capacity. 
The  capacity  of  the  producers  located  in 
the  California-Nevada  region  increased 
by  5  percent  betv\een  1979  and  1981.  and 
increased  by  an  additional  6  percent  in 
January-August  1982."  However,  the 
decline  in  production  appears  to  be  a 
more  significant  cause  of  the  decline  in 
capacity  utilization. 

Employment  patterns  also  evidence  a 
nagative  trend.  The  employment  of 
production  and  related  workers  in 
cement  plants  located  in  California  and 
Nevada  increased' by  11  percent 
between  1979  and  1980,  but  declined  by 
9  percent  in  1981,  and  by  an  additional 
12  percent  in  January-August  1982 
relative  to  the  corresponding  period  of 
1981."  Similarly,  the  hours  worked  by 
production  and  related  workers 
increased  between  1979  and  1980.  but 
declined  by  5  percent  in  1981.  and  by  an 
additional  12  percent  in  January-August 
1982  compared  to  the  corresponding 
period  of  1981." 

The  financial  experience  of  domestic 
producers  in  the  region  declined  slightly 
during  the  1979-1981  period,  and 
deteriorated  substantially  during  the 
interim  accounting  period  ending  in  July 
1982.^*  Net  sales  declined  by  6  percent 
between  1979-1981.  but  fell  by  28 
percent  in  January-August  1982 
compared  to  the  corresponding  period  of 
1981.=' At  the  same  time,  manufacturing 
costs  and  administrative  expenses 
increased  steadily."The  ratio  of  cost  of 
goods  sold  to  net  sales  increased  by  9.8 
percentage  points  between  1979  and 
1981.  and  by  16  percentage  points  in  the 
interim  accounting  period  ending  in  July 
1982  compared  with  the  corresponding 
period  in  1981.'*' 


■■"Id 

■"  Id.  al  A-19. 

"Id 

"/(/.  This  IS  in  contrast  to  the  capacity  of  U.S 
producers  in  the  entire  United  Slates  which 
declined  by  slightly  more  than  1  percent  during  the 
1979-1981  period.  However,  this  increase  in 
capacity  was  apparently  the  result  of  the  efforts  of 
domestic  producers  lo  modernize  and  lo  lower 
rising  energy  costs  by  introducing  more  energy- 
efficient  processing  technologies  and  energy 
systems.  See  Tr.  at  12;  Report  at  A-19. 

^Id.  at  A-29. 

"The  firms  in  the  California-Nevada  region  that 
reported  the  financial  data  upon  which  our  analysts 
is  based  accounted  for  approximately  90  percent  of 
production  within  the  region  during  the  period  under 
investigation.  The  exact  figures  are  confidential 
information. 

"/rf.  A-34. 


222  /  Wednesday,  November  17.  1982  /  Notices 


Operating  income  ar.d  net  income 
declined  sharply  and  consistently  in  the 
1979-1981  period,  with  one  firm 
reporting  a  net  loss  for  1981. •*  During  the 
interim  accounting  period  ending  in  [uly 
1982.  domestic  producers  in  the  region 
suffered  a  substantial  aggregate 
operating  loss  and  net  loss,*"  Moretuer, 
on  an  individual  basis,  most  uf  tJ:e 
reportmg  firms,  accounting  for  a 
substantial  share  of  production  within 
the  region,  reported  operating  losses  foi 
the  interim  accounting  period  ending  in 
[uly  1982." The  other  firms  also 
experienced  very  substantial  declines  in 
operatmg  profits."  In  addition,  all  of  thr 
producers  reported  net  losses  or 
significant  declines  in  net  income  during 
this  period." 

The  aggregate  ratio  of  operating 
income  to  net  sales  also  dropped 
substanially  between  1979  and  1981. "^^  In 
the  interim  accounting  period  ending  in 
|uly  1982.  it  declined  even  further  to  a 
substantial  negative  figure,"  Moreover, 
this  ratio  was  negative  for  most  of  the 
reporting  producers  in  this  period,  and 
the  ratio  for  the  others  declined 
substantially.*'' 

Similarly,  the  ratio  of  operating  profit 
to  investment  in  productive  facilities, 
whether  valued  at  cost  or  book  value. 
generally  followed  the  same  trend, 
declining  substantially  in  the  interim 
accounting  period  ending  in  July  1982.** 
Capital  expenditures,  which  increased 
between  1979  and  1981,  also  began  to 
decline  in  the  January-August  1982 
period  as  compared  with  the 
corresponding  period  of  1981  The 
foregoing  discussion  of  economic  and 
financial  indicators  illustrates  that  the 
domestic  producers  within  the  region 
are  currently  experiencing  material 
injury. 

Material  Injury  or  Threat  of  Material 
Injury^^ 

Imports  from  Japan,  Imports  from 
Jdpan  declined  slightly  between  1979 
and  1980,  but  increased  sharply  between 
1980  and  1981, '"The  ratio  of  imports 
from  Japan  to  apparent  consumption  in 
the  California-Nevada  region  also 
increased  significantly  befween  1979 


I 


'"A/  a  I  A-35. 
»  W  at  A-3S. 
*'  fd 

'"  fd  ii  A-3"  (Tdble  13).  The  exact  figures  are 
confidenlial. 
"Id. 
>'ld 

''Id.  at  A-35  (Table  12), 

**  Id  The  exacl  figure  is  confidenlial  information. 
*"W  at  A-37  (Table  13) 
"Id  at  A-35  (Table  121. 
"See  footnote  1  at  1. 


and  1981."  During  the  January-August 
1982  period,  imports  from  Japan 
decreased  compared  to  the 
c  orresponding  period  in  1981.  However, 
in  January-.'Xugust  1982,  the  ratio  of 
imports  from  Japan  to  apparent 
consumption  increased  com.pared  to  the 
corresponding  period  of  1981,'^ 

The  end-of  period  inventories  of 
cement  from  Japan  have  also  increased 
during  the  period  under  investigation. 
Importers  reported  no  inventories  of 
cement  from  Japan  in  1979  and  1980. 
However,  by  December  31.  1981,  an 
amount  representing  a  substantial 
percentage  of  1981  shipments  was  held 
in  inventory,"  In  the  January-August 
1982  period,  inventories  of  imports  from 
Japan  increased  substantially  in 
absolute  terms  over  those  for  the 
corresponding  period  of  1981. 

Given  the  fungible  character  of  the 
product,  and  thus  (he  com.modity  nature 
of  the  market,  as  well  as  the  decline  in 
demand,  price  competition  among 
domestic  producers  and  the  importers  is 
intense.'"  Further,  purchasers  typically 
use  one  seller's  price  quote  to  "bid 
down"  another  seller. "Therefore,  the 
identity  of  a  price  leader  in  the  market  is 
difficult  to  ascertain, '*U,S.  producers' 
prices  generally  increased  between 
January-March  1980  and  July- 
September  1981,  but  decreased  from 
July-September  1981  to  July-August 
1982.''' Since  July  1981,  the  prices  of 
imports  from  japan  declined  along  with 
those  of  US  producers,  but  generally  by 
slightly  greater  magnitudes.'"'  We  note  in 
this  regard,  as  discussed  above,  that 
even  relatively  small  margins  of 
underselling  in  a  highly  competitive 
commodity  market  may  be  significant 
In  addition,  there  are  indications  that 
cement  imported  from  Japan  has 
undersold  the  domestic  product  in  the 
San  Diego  area  since  April  1981  by 
significant  margins.'" 

There  are  also  indications  that 
domestic  producers  have  lost  sales  to 
cement  imported  from  Japan,  Of  nine 
customers  that  purchased  cement 
imported  from  Japan  during  the  period 
under  investigation,  three  confirmed  that 
they  did  so  because  of  price  '*"  Another 


'"/rf  at  A-39.  The  speciflc  figures  regarding  the 
absolute  and  relative  volumes  of  imports  from  |apan 
are  confidential, 

"  Id.  at  A-*S. 

"Id 

"W,  at  A-47(TabIel8), 

"Id  al  A-*6,  A-»9, 

"/(/,  at  A-«. 

'•/d.  at  A-51. 

"W.  at  A-49. 

"W. 

"/rf  al  A-50  Additional  price  data  should  be 
developed  lo  enable  more  complete  analyses  of 
margins  of  undprsellins,  pnce  suppression/ 
depression  and  price  leadership  in  the  market.  In 


customer  that  had  not  purchased 
Japanese  cement  stated  that  it  had  used 
a  lower  price  offered  by  an  importer  to 
negotiate  a  lower  price  from  a  domestic 
producer."  In  addition,  one  of  the 
domestic  producers  submitted  evidence 
indicating  that  it  lowered  its  price 
several  times  during  late  1981-August 
1982  because  of  lower  prices  offered  by 
an  importer  of  Japanese  cement.'^ 

We  note  that  the  statute  does  not  limit 
the  material  injury  analysis  to  the  issues 
of  lost  sales  and  underselling.  For 
example,  the  volume  of  alleged  LTFV 
Sales  can  in  and  of  itself  exert  a 
downward  pressure  on  price, 
particularly  during  a  period  of  falling 
demand,  causing  price  suppression  even 
without  any  underselling. 

Therefore  we  determined  that  there  is 
a  reasonable  indication  that  a  domestic 
industry  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  alleged  LTFV  sales  of  portland 
hydraulic  cement  from  Japan.*' 

I ^p ports  from  Australia 

Cement  from  Australia  was  first 
imported  into  the  United  States  in  late 

1981,  as  demand  was  declining. 
Nevertheless,  the  amount  of  imports 
constituted  a  significant  share  of  total 
imports  into  the  California-Nevada 
region  in  that  year. "By  January-August 

1982.  imports  from  Australia  had 
captured  a  relatively  significant  share  of 
apparent  consumption.'^  In  addition, 
inventories  of  cement  from  Australia  for 
the  end  of  August  1982,  represented  a 


these  preliminary  investigations,  price  datd  were 
collected  for  three  areHS.  Los  Angeles.  San  Diego, 
and  San  Francisco,  However,  price  comparisons 
between  US  produced  and  imported  cement  in 
e.irh  of  these  areas  were  sut)|ect  to  miiny 
q'lahfK. alums  In  particular,  the  report  stated:  "A 
portion  of  an)  quarterly  price  differential  between 
domestic  and  imported  cement  may  reflect  sales  lo 
(  ustumers  located  in  different  delivery  zones  within 
the  above  market  areas,  sales  of  different  quantities 
to  different  sized  customers,  or  sales  at  different 
times  within  each  quarter."  Id.  at  A-49  We 
therefore  recommend  that  in  any  Final  investigation 
pnre  data  that  would  enable  a  more  accurate 
comparison  between  prices  of  domestically 
produced  cement  and  cement  imported  from  Japan 
and  .Australia  be  developed. 

.Although  the  issues  of  price  suppression/ 
depression,  price  leadership,  and  lost  sales  were 
investigated  through  telephone  conversations  with  a 
sample  of  cement  purchasers,  we  anticipate  that 
more  comprehensive  information  on  these  issues 
will  be  developed  for  any  final  investigations 

•»/(/  at  A-51. 

"Id 

•"Id 

"We  recognize  that  the  decline  in  demand  is  one 
reason  for  the  regional  industry's  difficulties. 
However  the  statute  specifically  instructs  us  not  lo 
weigh  the  injury  caused  by  alleged  LTFV  imports 
against  the  injury  caused  by  other  factors.  See  H 
Rep  No.  317  (geth  Cong..  Isl  Seas.)  47  (1979). 

"Id.  at  44  (Table  18|.  The  exact  figures  regarding 
imports  are  confidentiaL 
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substantial  percentage  of  the  importers' 

Siiipments.** 

The  average  price  of  rement  imporfeii 
irom  Australia  has  declined  aiong  with 
:hy!  of  U.S.  producers,  but  generally  by 
.-^lightly  greater  magnitudes.*"  During 
some  of  the  period  under  investigation, 
lenient  from  Australia  has  had  an 
uerage  price  higher  than  that  of  the 
domestic  product.** However,  the 
dxerage  price  of  cement  from  Austraiis 
has  recently  decreased  by  a  significant 
amount.*^  As  was  discussed  regarding 
imports  from  Japan,  we  note  that,  given 
the  great  price  sensitivity  of  the  product, 
even  relatively  small  margins  of 
underselling  in  a  highly  competitive 
(  ommodity  market  may  be  significant 

h  addition,  there  are  indications  that 
domestic  producers  have  lost  sales  to 
cement  imported  from  Australia.  One 
purch;i'-er  reported  that  it  had  bought 
cement  from  .Australia  because  of  lowi'r 
price,  and  that  cement  from  Australia  is 
presently  its  primary  source.**  Another 
purchaser  also  confirmed  lost  sales  due 
to  the  lower  price  of  Australian 
cement.^'  Furthermore,  some  purchasers 
reported  that  they  had  used  a  lower 
pnce  offered  by  the  importer  of  cement 
from  Australia  to  negotiate  a  more 
favorable  price  from  their  domestic 
suppliers. '- 

As  was  discussed  with  respect  to 
inr^^orts  from  Japan,  we  recognize  that 
the  decline  in  demand  is  one  reason  for 
the  regional  industry's  difficulties. 
However,  the  statute  instructs  us  not  to 
weigh  the  injury  caused  by  the  imports 
under  investigation  against  the  injur\ 
caused  other  factors.  Therefore,  we 
determine  that  there  is  a  reasonable 
indication  that  a  domestic  industry  is 
materially  injured  or  thre.itened  with 
material  injury  by  reason  of  alleged 
L  TFV  sales  of  portland  hydraulic 
cement  from  Australia. ^^ 
Views  of  Commissioner  Paula  Stem 

On  the  basis  of  the  record  tstabhsht-d 
in  these  investigations.  I  deteimine  that 
•  ht'ie  is  no  reasonable  indication  thai  an 
industry  in  the  United  States  is  luMng 
materially  injured  or  threatened  with 
I'  .it'Tial  injury  by  reason  of  imports  of 
i'ortiand  hydraulic  cement  from 
.Australia  or  Japan  which  are  allegedK 
I'fing  sold  in  the  United  States  at  less 
than  fair  value,'** 


imi 


/(/.  a  I  A^,5. 
•iD-  at  .A-»7  IMbie  18|. 
'Ui.aX  A-^9. 
7rf  Hi  A -.50. 
'hi 

/,/,  at  A-5,i. 
Id 

/</  ,il  A-52. 
.S>p  n.  1  supra 

Material  retardation  of  the  eslablishmeni  of  an 
:.slry  was  not  an  issue  in  the.se  inve.stisation.s. 


Introduction 

in  preliminary  antidumping 
!!i\estigations.  the  Commission  is 
directed  by  Title  V  11  of  the  Tanff  Act  of 
19jO  to  determine,  based  upon  the  best 
mfonnation  available  In  it  at  the  time  of 
the  determindtion.  v.hether  there  is  a 
reasimable  indication  that  an  industry  in 
the  United  States  is  niafenally  injured  or 
is  threatened  w^ith  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  of  the  merchandise 
'hut  is  the  subject  of  the  investigation.*" 
in  the  present  cases,  the  information 
available  to  the  Commission  is 
reasonably  complete  and  is  unlikp'y  to 
be  significantly  different  in  a  final 
investigation.  Specifically,  all  producers 
and  importers  in  the  Western  Pacific 
States  of  Arizona.  California.  Nevada, 
and  Oregon  reported  data  on  their 
production,  imports,  shipments,  and 
nnentories.  Data  on  employment  and 
the  profit-anddoss  e.xperience  of  their 
operations  producting  Portland 
hydraulic  cement  v;pje.  available  from 
producers  accounting  for  more  'han  90 
percent  of  production  in  the  4  State 
region.  The  Commission  also  received 
pricing  data  from  all  importers  and  all 
but  one  domestic  producer  in  the  area. 
This  information  demonstrates  that 
although  the  industry  producing 
Portland  cement,  both  nationwide  and  in 
the  California  Nevada  region,  is  being 
injured,  this  injury  is  the  result  of  the 
current  recession  in  the  construction 
industry  and  the  resulting  decline  in 
demand  for  cement.  There  is  no 
reasonable  indication  that  imports  from 
Australia  or  Japan  have  caused  material 
injury  to  the  domestic  industry. 

"Material  injury"  is  defined  as  "harm 
which  is  not  inconsequential, 
immatrrial,  or  unimportant."  '*ln 
making  its  determinations,  the 
Commission  is  required  to  consider, 
among  other  factors,  (1)  the  volume  of 
imports  of  the  merchandise  which  are 
the  subject  of  the  investigation,  (2)  the 
effect  of  imports  of  that  merchandise  on 
prices  in  the  United  States  for  the  like 
product,  and  (3)  the  impact  of  imports  of 
such  merchandise  on  domestic 
producers  of  the  like  product." 

Condition  o^  the  Dnrnpstic  Ir,d\!<:tr\- 

In  defining  the  domestic  industn  in 
these  investigations,  there  appears  to  be 
sufficient  information  to  support.  a{  least 
at  the  preliminary  stage,  the  petitioners' 
argument  thai  a  regional  industry 


analysis  is  appropriate  '"'Therefore.  I 
will  discuss  oniy  those  conditions  m  the 
California-Nevada  region.  U.S. 
producers  operating  in  this  2-State 
region  have  been  greatly  affected  by  the 
decline  in  regi9r\al  consumption. 
Apparent  coo^umption  in  California  and 
Nevada  dropped  from  a  peak  of  10.2 
million  short  tons  in  1979  to  7.8  million 
short  tons  m  1981,  or  by  23  percent. 
Consumption  continued  to  decline  in 
1982.  falling.by  19  percent  in  January- 
August  1982  rfei^tive  to  that  for  the 
corresponding  period  in  1982. *« 

Closely  following  the  trend  in 
consumption,  the  cefnent  industry's 
production,  capacity  utilization,  and 
commercial  shipments  declined 
throughout  the  period  under 
consideration.  Regional  production  of 
Portland  hydraulic  cement  declined  by 
19  percent  from  1979  to  1981  and  then 
fell  by  an  additional  16  percent  in 
January-August  1982  relative  to  thai 
reported  for  the  corresponding  period  of 
1981.'*"  Capacity  utilization  of  domestic 
producers  in  the  region  declined  from  89 
percent  in  1979  to  69  percent  in  1981  and 
then  fell  from  71  percent  in  January- 
August  1981  to  54  percent  for  the 
corresponding  period  of  1981.  '<"  The 
quantity  of  domestic  producers' 
commercial  shipments  declined  by  19 
percent  from  1979  to  1981  and  then  fell 
by  an  additional  19  percent  in  January- 
August  1982  relative  to  those  reported 
for  the  corresponding  period  of  1981."" 

Employment  data  show^a  delayed 
response  to  the  declines  in  consumption. 
Total  employment  in  the  cement 
producing  plants  in  the  California- 
Nevada  region  increased  by  3  percent 
from  1979  to  1981,  but  then  fell  by  11 
percent  in  January-August  1982  relative 
to  that  reported  for  the  corresponding 
period  of  1981. '<"  The  employment  of 
production  and  related  workers 
increased  by  11  percent  from  1979  to 

1980.  but  then  declined  by  9  percent  in 
1981  and  fell  by  an  additional  12  percent 
in  January-August  1982  relative  to  that 
reported  for  the  corresponding  period  in 

1981.  "•' 


'■■19U,S,C    1673h, 
*19U.S.C.  1677(7)1  A|, 
'"19U.S.C.  1677(7)(B). 


"Although  I  concur  with  my  colleagues,  findings 
on  the  regional  industry  for  purpose*  of  these 
preliminary  investigation*.  1  am  interested  In  further 
exploring  the  possible  existence  of  distinct 
Rubrppions  within  the  region  and  their  efTect  on 
regional  competition. 

■"See  Report  at  p.  A-10. 

""Ibid.,  p.  A-16. 

'"'  Ibid.,  p.  A-19.  The  declining  capacity 
utilization  was  also  exacerbated  by  increases  in 
domestic  producers  capacity  dunng  the  period 
under  consideration.  See  discussion  of  U.S. 
producers'  capacity.  Report  pp   A- 1"  isj 

""ll.id.  p.  A-19. 

""Ibid.,  p.  A-aj. 

'"Ibid.  . 


51828 


Federal  Register  /  Vol.  47,  No.  222  /  Wednesday.  November  17.  1982  /  Notices 


The  price  and  financial  data  available 
to  the  Commission  indicate  that 
producers  in  the  California-Nevada 
region  not  only  maintained  the  highest 
prices  in  the  country  throughout  the 
investigation, '"but  also,  until  very 
recently,  showed  the  highest  level  of 
profitabihty.  These  high  returns  enabled 
the  industry  to  modernize  their  aging 
facilities  and  increase  their  capacity. 
Thus,  when  declines  in  demand  brought 
on  severe  underutilization  of  capacity, 
the  high  fixed  costs  and  capitalization 
expenditures  of  the  industry  resulted  in 
a  sharp  decline  in  profitability.  This 
would  have  occurred  regardless  of  the 
presence  of  imports.  Moreover,  as 
discussed  below,  there  is  no  reasonable 
indication  that  the  alleged  LTFV  imports 
exacerbated  this  situation  to  any 
material  degree. 

Volume  of  Imports 

There  were  significant  problems  with 
the  data  published  by  the  Department  of 
Commerce  on  imports.  Thus,  the 
Commission  has  chosen  to  rely  on  the 
data  supplied  by  U.S.  importers. 
However,  since  the  number  of  importers 
in  any  one  period  has  been  small,  much 
of  the  data  must  remain  confidential, 
and  thus,  my  discussion  must  be 
somewhat  abbreviated. 

There  are  currently  three  principal 
importers  of  cement  from  Japan  and 
Australia  in  the  California-Nevada 
region: '"^Melwire  Trading  Co. 
[Melwire),  Stinnes  Enterprises  Co.,  Inc 
(Stinnes),  and  Pacific  Coast  Cement 
Corp.  (PCC).  Melwire  imports  cement 
from  Japan  through  a  storage  terminal 
located  in  San  Diego,  Calif.  This 
terminal  was  opened  in  1979  in  response 
to  requests  from  cement  purchasers  in 
the  immediate  area,  which  had  no 
domestic  suppliers  within  125  miles 
These  purchasers  had  suffered  supply 
problems  in  the  past. '"Stinnes  has 
imported  cement  from  Japan  through  a 
leased  import  terminal  at  Stockton. 
Calif.,  which  is  in  the  San  Francisco 
area.  According  to  company  officials. 
the  firm  will  close  its  cement  operations 
at  the  end  of  1982.  '"*  PCC  imports 
Australian  cement  through  a  terminal 
located  in  Long  Beach,  Cahf.,  in  the  Los 
Angeles  area. 

I  find  that  cumulation  of  the  imports 
from  Australia  and  Japan  is 
inappropriate  in  these  cases  primarily 
because  these  imports  are  marketed  in 


'"Ibid.  p.  A-22. 

"•Two  domestic  producers  have  ceased 
importing  cement  from  [apan  during  the  penod 
covered  by  these  investigations 

""  See  post-conference  bnef  of  Melwire  Trading 
Co..  at  p.  4.  Today  there  is  still  no  domestic 
producers  located  in  the  Sdn  Diego  area. 

""Report,  p.  A-14. 


three  distinct  subregions  with  relatively 
little  overlap. ""Thus,  little  direct  price 
competition  has  occurred  between 
imports,  and  there  exists  no  reliable 
evidence  of  a  "hammering  effect"  due  to 
the  simultaneous  or  successive  impact 
of  imports  from  more  than  one  source  on 
the  domestic  industry. 

Even  though  I  chose  not  to  cumulate,  I 
note  that  the  total  level  of  imports  from 
Australia  and  Japan  has  been  extremely 
low,  both  in  absolute  terms  and  as  a 
percentage  of  regional  consumption. 
Together,  imports  from  Japan  and 
Australia  reached  their  highest  level  in 
the  January-August  1982  period,  but 
even  then,  the  increase  in  imports 
amounted  to  less  than  5  percent  of  the 
decline  in  regional  demand  for  cement 
that  occurred  in  January-August  1982 
relative  to  the  corresponding  period  of 
1981.  While  the  law  does  not 
contemplate  the  weighing  of  the  effects 
of  LTFV  imports  against  the  effects  of 
other  factors,  the  Commission  must 
consider  information  which  indicates 
that  the  harm  to  the  industry  is  caused 
by  factors  other  than  LTFV  sales."" 
Thus  I  find  that  the  volume  of  imports 
on  this  industry  has  had  no  material 
impact  on  the  decline  in  the  domestic 
industry's  shipments. 

Moreover,  Australian  imports,  which 
began  only  late  in  1981,  have  entered 
only  through  the  port  of  Long  Beach. 
Because  the  vast  majority  of  these 
imports  have  remained  within  100  miles 
of  the  port,  there  is  no  evidence  of  a 
"npple  effect"  throughout  the  region.'" 
Imports  from  Japan  have  been  present  in 
the  market  for  many  years.  However, 
these  imports  declined  sharply  in 
January-August  1982  relative  to  the 
corresponding  period  of  1981.  It  is  only 
in  this  most  recent  period  of  declining 
imports  from  Japan  that  the  domestic 
industry's  problems  have  become 
m.anifest  in  its  lower  prices  and 
profitability. 

In  addition,  overall  import  penetration 
in  the  region  has  actually  declined  since 
1979.  In  fact,  imports  from  Australia  and 
Japan  have  merely  displaced  imports 
from  other  sources,  particularly  Canada 
and  the  United  Kingdom,  For  example, 
Melwire  began  importing  cement  from 
the  United  Kingdom  in  1979  when  it 
began  its  operations  at  the  San  Diego 
terminal.  It  was  not  until  June  1981  that 
the  firm  began  importing  cement  from 
Japan.  Melwire  began  importing  from 
Japan  in  response  to  a  request  from  a 
domestic  producer,  one  of  the  firm's 


major  customers,  that  needed  a  different 
type  of  cement  than  was  being  supplied 
by  the  United  Kingdom."^ 

Prices 

The  Commission  Investigated 
allegations  of  underselling,  price 
suppression,  price  depression,  and  lost 
sales  with  regard  to  imports  from 
Australia  and  {apan.  The  results  were 
somewhat  limited  and  mixed.  However, 
there  emerged  no  pattern  of  price 
leadership  by  importers  of  cement  from 
either  Japan  or  Australia.  The  price  data 
available  to  the  Commission  did  not 
present  any  significant  pattern  of 
underselling  price  suppression,  or  price 
depression.'" In  addition,  although  the 
price  data  could  be  somewhat  refined  in 
a  final  investigation  by  collection  on  a 
subzonal  basis  "*and  by  attempting  to 
zero  in  on  actual  delivery  charges, 
industry  sources  have  conceded  "*and 
the  staff  expects  that  no  evidence  of 
significant  underselling  will  emerge."* 
Because  of  the  commodity  nature  of  the 
market,  prices  in  any  given  area  adjust 
very  quickly.  In  general,  prices  have 
declined  due  to  the  drop  in  demand  for 
cement  and  the  intense  compefition 
among  domestic  producers.  Occasional 
sales  by  an  importer  at  a  lower  price 
simply  refiect  the  fact  that  any 
competitor  can  be  shown  to  have 
offered  the  lowest  price  in  any  given 
isolated  instance,  particularly  in  a 
market  where  the  price  is  declining.'" 

The  staffs  contacts  with  cement 
purchasers  identified  by  domestic 
producers  to  determine  who  the  price 
leader  in  the  market  was  and  to  confirm 
instances  of  lost  sales  again  provided  no 
pattern  of  price  cutting  by  the  importers. 
None  of  the  eight  customers  contacted 
that  purchased  Australian  cement  cited 
Pacific  Coast  as  the  price  leader.  In  only 
one  instance  out  of  15  calls,  did  a 
purchaser  identify  an  importer  of 
cement  from  Japan  as  the  price  leader. 
In  1  of  the  3  instances  where  a  customer 
purchased  material  from  Japan  because 
of  price,  the  refusal  of  domestic 


""See  post-conference  brief  of  Pacific  Coast 
Cpmeni  Corp  at  pp.  31-32  and  post-conference 
brief  of  Melwire  Trading  Co.,  at  p.  15, 

""Sen,  Rep  No,  96-249.  90th  Cong,,  1st  Sess  .  pp. 
74-75 

'"See  Report,  p.  A-10. 


"'  See  post-conference  brief  Tiled  on  behalf  of 
Melwire  Trading  Co..  pp.  4-5. 

'"19  U  S.C.  1677(7)(C)(ii)  requires  the 
Commission  to  consider  whether  the  imported 
merchandise  has  significantly  undercut  dnmeslic 
producers  prices  or  significantly  depressed  or 
suppressed  prices. 

"'The  Commission  has  already  collected  pricing 
data  within  a  single  municipal  zone  as  established 
by  the  Public  Utilities  Commission  m  two  of  the 
three  import  areas. 

"'Transcript  of  conference,  pp.  65-67. 

"'Transcript  of  briefing  and  vote  p.  13. 

"'See  "Views  of  Chairman  Bill  Alberger,  Vice 
Chairman  Michael  I.  Calhoun,  and  Commissioner 
Paula  Stem."  Asphalt  Roofing  Shingles  From 
Canada.  Inv.  No.  731-TA-29  (Preliminary),  USITC 
Pub  No.  1100.  October  1980,  pp.  13-14. 
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producers  to  offer  the  customer  a 
quantity  discount  comparable  to  that 
offered  to  other  customers  was  cited  as 
the  reason."* The  other  two  purchasers 
were  customers  of  Stinnes.  One  of  these 
suggested  that  cement  prices  from 
Stinnes.  the  major  importer  of  cement 
from  Japan  in  the  Northern  California 
area,  may  be  lower  hec  ause  Stinnes 
may  close  all  its  cement  operations  m 
California  at  the  end  of  1982."^ 

These  purchaser  contacts  by  the  staff 
also  revpalf^d  several  nonpnce 
considerations  which,  for  some 
customers,  favored  purchasing  cement 
from  importers.  For  some  customers, 
particularly  those  in  the  San  Dipgo 
area. '-"it  was  easier  and  quicker  to  pick 
up  ttie  cement  from  the  importer  In 
addition,  many  smaller  customers  had 
been  unable  to  obtain  a  sufficient  supply 
of  cement  from  domestic  producers 
during  the  cement  shortage  in  1978-79 
These  customers  considered  it 
particularly  important  to  maintain  an 
alternative  source  of  supply 

In  sum,  the  best  information  avHildble 
to  the  Commission  fails  to  show  any 
significant  injurious  pricing  practices  on 
the  part  of  the  importers  of  cement  from 
Australia  and  Japan. 

.  Threat  of  Material  Injury 

I  find  no  reasonable  indication  of 
threat  of  material  injury  from  Japan  or 
Australia.  SpRcifically.  I  find  no  suppot 
for  petitioners'  argument  that  the  mere 
existence  of  the  three  import  terniiii.ils 
consititutes  a  threat  to  domestic 
pioducers  in  the  region.  A  finding  of 
thiaat  of  material  injury  n^ust  be  based 
on  substantial  evidence  t.'idt  the 
likelihood  of  such  injury  is  real  and 
imminent,  not  on  mere  supposition, 
speculation,  or  conjectue.  '^'  Three  of  the 
four  firms  which  imported  cement  from 
Japan  during  the  period  under 
consideration  have  stopped  importing 
and  there  is  no  indication  that  they  will 
resume.  There  is  currently  no  indication 
that  Stinnes'  facility  at  Stockton,  Calif, 
will  be  used  to  import  cement  fmm 
Japan  or  Australia  in  the  future. 
Although  imports  from  Australia  ha\e 
begun  to  enter  the  region  within  the  last 
year,  there  is  no  reasonable  indicaHon 
that  they  will  ever  reach  significant 
quantities.  Adelaide  Brighton,  the 
Australian  supplier  of  Pacific  Coast 
Cement  Corp,,  reportedly  has  a  limited 


ability  to  supply  exports  and  has  no 
plans  to  increase  its  capacity,'" 

The  remaining  importer  of  cement 
from  Japan  and  the  single  importer  of 
cement  from  Australia  have  not  been 
able  to  import  even  their  own  minimum 
targeted  quantifies  of  cement  for  1981 
and  1982. '2^ There  is  no  reason  to 
believe  that  the  importers  will  be  under 
greater  pressure  now  or  in  the  near 
future  to  meet  thesr  targets.  These 
importers  have  likely  suffered  just  as 
much  as  US.  pn.iducers  because  of  the 
depressed  demand  and  reduced  prices 
in  the  area.  If  and  when  the  market 
recovers,  there  is  no  reason  to  belie\e 
that  these  importers  will  capture  an 
increasing  share  of  the  market. 

Ciindusion 

The  domestic  industry  in  the 
California-Nevada  region  is  clearly 
suffering  from  the  decline  in  demand  for 
Poitland  hydraulic  cement  caused  by 
the  severe  recession  in  the  construction 
industry.  There  is  no  reason  to  believe, 
based  on  the  information  presently 
available  to  the  Commission  or  likely  to 
be  obtained  in  a  final  investigation,  that 
the  minimal  quantity  of  imports  from 
Australia  or  Japan  have  materially 
contributed  to  this  situation.  Nor  is  there 
any  reasonable  indication  that  such 
imports  pose  a  real  and  imminent  threat 
of  future  material  injury. 

By  order  of  the  Commission. 
Issued:  Novem'jer  8,  1982, 
KennRlh  R   Mason, 

Secretary- 

IFF  Dor  K  11450  Filed  11-16-82:  MS  am) 

BILLING  CODf   7020-02-M 


DEPARTMENT  OF  JUSTICE 

Agency  Forms  Under  Review 

.Wjveniber  10.  19b..'. 

0MB  has  been  sent  for  review  the 
following  p.roposals  for  the  collection  of 
intormation  under  the  provisions  of  the 
I'upcrwork  Reduction  Act  (44  U.S.C. 
C!:apter  33)  since  the  last  list  was 
published.  The  list  has  all  the  entries 
grouped  into  new  forms,  revisions, 
extensions,  or  revisions.  Each  entry 
contains  the  following  information: 

(1)  The  name  and  telephone  number  of 
the  Agency  Clearance  Officer  (from 
whom  a  copy  of  the  form  and  supporting 


"•See  Report,  p  A-51. 

"•Ibid.  As  discussed  on  pngp  5  of  this  opinion   it 
is  now  virtually  certain  that  Stinnes  will  cease  its 
importation  of  cement  from  Japan  at  the  pnd  of  1982. 

""There  is  no  domestic  producer  within  125  miles 
of  San  Diego. 

'"  See  Alberta  Gas  Chemicals.  Inc..  v  United 
Slates,  515  F.  Supp.  780,  790-91  (C.l.T  1981) 


'■'■•'  See  post-conftrence  brief  of  Pacific  Coast 
Cenipnl  Corp..  pp.  2&-29. 

'"The  exact  nat-jre  of  the  alleged  mmimuni 
4Urtrjliiy  obligations,  if  any,  between  the  impurters 
and  iheir  foreign  suppliers  is  not  known  h'  this  time 
Nevertheless,  all  importers  have  orally  informed  the 
Commission's  staff  that  they  are  under  no  financial 
obligation  if  the  targeted  quantities  are  not  met.  See 
Report,  p  A-46 


documents  is  available)  (2)  The  office  of 
the  agency  issuing  this  form.  (3)  The  title 
of  the  form;  (4)  The  agencv  form  number, 
if  applicable:  |5)  How  often  the  form 
must  be  filled  out;  (6)  Who  will  be 
required  or  a«ked  to  report;  (7)  An 
estimate  of  the  number  of  responses;  (8) 
An  estimate  of  the  total  number  of  hours 
needed  to  fill  out  the  form;  (9)  An 
indication  of  whether  Section  3504(H}  of 
Pub.  L.  96-511  applies;  (10)  The  name 
and  telephone  number  of  the  person  or 
office  responsible  for  OMB  review. 
Copies  of  the  proposed  forms  and 
supportmg  documents  may  be  obtained 
from  the  Agency  Clearance  officer 
whose  name  and  telephone  number 
appear  under  the  agency  name. 
Comments  and  questions  about  the 
items  on  this  Ust  should  be  directed  to 
the  reviewer  listed  at  the  end  of  each 
entry  and  to  the  Agency  Clearance 
Officer.  If  you  anticipate  commenting  on 
a  form  but  find  that  time  to  prepare  will 
prevent  you  from  submitting  comments 
promptly,  you  should  advise  the 
reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

DEPARTMENT  OF  JUSTICE 

Agency  Clearance  Otficer  Lany  E. 
Miesse — 202-633-4312. 

Revision 

•  Bureau  of  Justice  St,itistics, 
Department  of  justice 

NPR-1.  National  Probation  Reports 

(Summary  State-based  Data) 

Annually 

State  or  local  governments 

State  probation  authorities;  state 
departments  of  corrections:  100 
responses;  200  hours;  not  applicable 
under  3504(h) 

Andy  Uscher,  395-4814 

•  Bureau  of  Justice  Statistics, 
Department  of  Justice 
UPR-1,  Uniform  Parole  Reports 

(Summary  State-based  Data) 
Annually 

State  or  local  governments 
State  parole  authorities;  state 

departments  of  corrections:  53 

responses;  80  hours;  not  applicable 

under  3504(h) 
Andy  Uscher,  395-4814 

•  Immigration  and  Naturalization 
Service, 

Department  of  Justice 

Petition  to  Classify  Orphan  as  an 

Immediate  Relative  (1-600.  I-600A) 
.Nonrecurring 
Individuals  or  households 
Alien  orphan  petitioners:  6.100 

responses;  3.0.S0  hours;  not  applicable 

under  35()4;h) 
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Andy  Uscher,  39S-4814 
Extension  (No  change} 
•  Immigration  and  Naturalization 

Service 
Department  of  Justice 
Passenger  List/Crew  List  [1-418) 
On  occasion 
Business  or  other  institutions  (except 

farms) 
Masters  or  agents  of  vessels:  95,000 

responses;  95,000  hours;  not 

applicable  under  3504(h) 
Andy  Uscher,  395-^814 
Larry  E.  Miesse, 

Department  Clearance  Officer.  Systems 
Policy  Staff,  Office  of  Information 
Technology.  Justice  Management  Division. 
Department  of  Justice. 

(FR  Doc.  E-3U78  Filed  n-t9-K  8  «  am) 
BaUNG  CODE  M10-01-M 


Proposed  Consent  Decree  in  Action 
To  Obtain  Injunctive  Relief  To  Prohibit 
Use  of  a  Major  Source  of  Air  Pollution 
Until  Compliance  is  Demonstrated  and 
To  Obtain  Imposition  of  Penalties 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  on  October  8,  1982, 
a  proposed  consent  decree  in  United 
States  V.  Harry  Keith  &■  Sons.  Inc.  (Civil 
No.  82^242)  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Kansas.  The  proposed  decree  prohibits 
further  use  of  a  major  source  of  air 
pollution,  an  asphalt  plant,  until 
compliance  with  applicable  discharge 
limits  is  demonstrated,  provides  for  the 
imposition  of  stipulated  penalties  for 
failure  to  test  the  source  or  to  operate  it 
prior  to  demonstration  of  compliance, 
and  provides  'ot  payment  of  a  civil 
penalty  of  Sl,5*J0  for  past  violations 
associated  with  the  start-up  and  use  of 
the  source. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  proposed 
judgment.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division.  Departmant  of 
Justice,  Washington,  DC.  20530.  and 
refer  to  United  States  v.  Harry  Keith  8- 
Sons.  Inc..  D  [.  90-5-2-1-538. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  444  Quincy,  Topeka. 
Kansas  66683,  at  the  Region  VII  office  of 
the  Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  324  East 
11th  Street,  Kansas  City,  Missouri  64106. 
and  at  the  Environmental  Enforcement 
Section.  Land  and  Natural  Resources 
Division.  Department  of  |u8tice  [Room 
1252).  Tenth  Street  and  Pennsylvania 


Avenue.  NTW..  Washington,  D.C.  20530. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Envirormiental  Enforcement 
Section,  Land  and  Natural  Resources 
Division,  Department  of  Justice. 
Carol  E.  Dinkins. 

Assistant  A  ttomey  General.  Land  and 
Natural  Resources  Division. 

|FR  Doc.  82-31444  Filed  H-ld-K  (14,1  am]  ' 
BILUNG  CODE  441(M>1-M 


Drug  Enforcement  Administration 

(Docket  No.  80-34] 

Big-T  Pharmacy,  Inc.;  Revocation  of 
Registration 

This  proceeding  before  the  Drug 
Enforcement  Administration  [DEAj  was 
initiated  by  is.suance  of  an  Order  to 
Show  Cause  proposing  to  revoke  the 
DE.-\  CertifiL.ite  of  Registration, 
AB679282J.  of  Big-T  Pharmacy,  Inc. 
I  Respondent!,  of  Newport,  Tennessee. 
The  proposed  action  was  predicated 
upon  the  felony  convictions  of  the 
pharmacy  and  two  of  its  officers  and 
employees.  The  Respondent  requested  a 
he.irinj?  on  the  issues  raised  by  the 
Order  to  Show  Cause  and  this  matter 
was  placed  on  the  docket  of 
Administrative  Law  Judge  Francis  L 
Young. 

P'ollowing  an  evidentiary  hearing  held 
in  Knoxville.  Tennessee,  the 
Administrative  Law  Judge  issued  his 
Opinion  and  Recommended  Ruling, 
Findings  of  Fact,  Conclusions  of  Law 
and  Decision.  Neither  the  Government 
nor  the  Respondent  filed  exceptions  and 
the  entire  record  of  this  matter  was 
transmitted  to  the  Acting  Administrator 
pursuant  to  the  provisions  of  21  CFR 
1316.65.  The  Acting  Administrator  has 
considered  this  matter  and.  pursuant  to 
21  CFR  1316  67.  hereby  publishes  his 
Final  Order  based  upon  findings  of  fact 
and  conclusions  of  law  as  set  forth 
below. 

The  Administrative  Law  Judge  found 
that  in  or  around  June  of  1979.  DEA 
compliance  investigators  in  Nashville, 
Tennessee,  were  notified  that  DEA 
agents,  and  agents  of  the  States  of 
Tennessee  and  North  Carolina,  were 
purchasing  quantities  of  controlled 
substances  in  the  Newport,  Tennessee 
area.  The  Nashville  office  was  requested 
to  identify  possible  sources  of  these 
drugs.  Due  to  the  quantities  involved,  it 
was  thought  that  the  drugs  were  being 
diverted  from  a  wholesale  distributor. 
About  one  month  later,  a  Tennessee 
Board  of  Pharmacy  investigator  notified 
DEA  investigators  in  Nashville  that 
State  persoruiel  had  conducted  an 
inspection  of  Big-T  Pharmacy  in 


Newport  and  that  a  review  of  the 
pharmacy's  records  had  revealed  large 
purchases  of  certain  controlled 
substances  which  seemingly  could  not 
be  justified  by  the  number  of 
prescriptions  on  file.  The  drugs 
purchased  turned  out  to  be  Didrex, 
Fastin,  lonamin  and  Placidyl,  the  same 
drugs  that  the  Federal  and  state  agents 
had  been  obtaining  from  individuals  in 
Newport,  Tennessee.  Some  time 
thereafter,  DEA  personnel  conducted  an 
accountability  audit  of  the  Respondent's 
inventory  and  controlled  substance 
records.  The  audit  revealed  shortages  of 
controlled  substances  totalling  864,045 
dosage  units.  The  Respondent  could  not 
account  for  over  97  percent  of  the  drugs 
audited. 

The  pharmacy  and  its  then  President, 
William  M.  Osborne,  were  indicted  by  a 
;?rand  jury  in  the  Eastern  District  of 
Tennessee  and  were  charged  with 
knowingly  refusing  and  failing  to  keep 
on  a  current  basis  a  complete  and 
accurate  record  of  the  pharmacy's 
controlled  substance  transactions  as 
required  by  law.  This  charge  was  based 
upon  the  aforementioned  audit.  On  July 
28,  1980,  the  Respondent  pharmacy  and 
Mr.  Osborne  were  convicted  of  violating 
Title  21,  United  States  Code,  sections 
843(a)(4)  and  827(a)(3),  a  felony  offense 
relating  to  controlled  substances.  On 
April  8, 1981,  in  a  brief  memorandum 
opinion,  the  United  States  Court  of 
Appeals  for  the  Sixth  Circuit  affirmed 
the  convictions  of  both  Mr.  Osborne  and 
the  Respondent  pharmacy. 

During  the  course  of  the  investigation, 
Mr.  Osborne  attempted  to  explain  that 
the  missing  drugs  may  have  been  taken 
during  a  break-in.  He  gave  investigators 
the  names  of  persons  whom  he  said  he 
beUeved  responsible  for  these  thefts. 
Further  inquiry  with  state  and  local  law 
enforcement  authorities  revealed  that 
the  individuals  named  by  Mr.  Osborne 
were  in  the  state  penitentiary  at  the  time 
Mr.  Osborne  claimed  the  break-in 
occurred.  Furthermore,  the  reason  that 
these  people  were  in  prison  was  that 
they  had  been  convicted  of  burlarizing 
Big-T  Phairmacy  some  two  years  earlier, 
well  before  the  audit  period  covered  by 
the  DEA  investigation.  Furthermore,  the 
investigators  determined  that  no  thefts 
of  controlled  substances  had  been 
reported  to  law  enforcement  authorities 
during  the  audit  period  and  no  other 
vahd  explanations  of  the  shortages  were 
provided  by  Mr,  Osborne  or  anyone  else 
on  behalf  of  Big-T  Pharmacy.  Judge 
Young  concluded  that  it  is  reasonable  to 
infer  that  the  864.000  dosage  units  of 
controlled  substances  for  which  the 
Respondent  could  not  account  had  been 
diverted  by  phannacy  personnel  into  the 
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illicit  marketplace,  and  that  these 
diverted  controlled  substances  were  at 
least  some  of  those  encountered  by  the 
agents  in  Newport.  Tennessee,  in  June 
1979. 

In  addition  to  having  been  convicted 
of  failure  to  account  for  controlled 
substances.  Mr.  Osborne  was  at  the 
same  time  convicted  of  unlawfully 
distributing  dextroproposxyphene,  a 
Schedule  IV  controlled  substance,  in 
violation  of  Title  21.  United  States  Code, 
section  841(a)(1),  again  a  felony  offense 
relating  to  controlled  substances.  This 
offense  arose  from  Mr.  Osborne's  sale  of 
the  drug  to  an  undercover  state  agent. 
The  agent  had  no  prescription  for  the 
drug  at  the  time  Mr.  Osborne  sold  it  to 
him. 

In  a  related  but  separate  criminal 
case,  Mr.  Otis  Mills,  then  Vice  President 
and  Treasurer  of  the  Respondent  firm, 
was  convicted  of  unlawfully  distributing 
meprobamate.  a  Schedule  IV  controlled 
substance,  a  felony  offense  under 
section  841  (a)  (1).  In  addition  to  being 
an  officer  and  stockholder  of  the 
corporation,  Mr.  Mills  was  a 
nonpharmacist  employee  of  the 
Respondent  at  the  time  he  sold  the 
controlled  substance  involved  in  his 
conviction. 

At  the  time  of  the  hearing  in  this 
matter.  Mr.  Charles  Beach  was  the 
principal  stockholder  of  the  Respondent 
corporation.  He  had  purchased  the 
interests  of  Mr.  Osborne  and  Mr.  Mills 
and  was  making  payment  in 
installments.  Mr.  Beach  was  one  of  the 
original  incorporators  of  Big-T 
Pharmacy.  Inc..  when  the  corporation 
was  established  in  1976.  At  various 
times  he  held  the  offices  of  Vice 
President  and  Secretary  of  the 
corporation.  At  the  time  of  the  DEA 
inspection  which  led  to  the 
Respondent's  conviction.  Mr.  Beach 
worked  at  Big-T  as  a  relief  pharmacist. 
He  was  present  in  the  pharmacy  and 
confirmed  or  verified  the  closing 
inventory  taken  as  part  of  the  audit.  Mr. 
Beach  was  previously  associated  with 
both  Mr.  Osborne  and  Mr.  Mills  when 
all  three  of  them  worked  at  Thornton 
Drug  Store  in  Newrport.  Tennessee.  That 
pharmacy  too,  had  difficulties  with  the 
Federal  Government  leading  to  the 
payment  of  civil  penalities. 

"The  Administrative  Law  Judge 
concluded  that  the  Respondent 
corporation,  its  former  president  and  its 
former  vice  president  have  been 
convicted  of  felony  offenses  relating  to 
controlled  substances,  and  that  the 
convictions  arose  from  acts  occurring  in 
connection  with  the  operation  of  the 
pharmacy  whose  registration  is  under 
consideration.  Judge  Young  further 
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concluded  that  there  is  a  lawful  basis 
for  revocation  of  the  Respondent's  DEA 
registration  and,  after  some  discussion, 
recommended  that  the  Acting 
Administrator  order  the  revocation  of 
that  registration. 

The  Acting  Administrator  adopts  the 
findings  of  fact  and  conclusions  of  law 
recommended  by  the  Administrative 
Law  Judge  in  their  entirety.  Title  21, 
United  States  Code,  section  824  (a) 
provides,  in  pertinent  part,  that  a 
registration  under  section  823  to 
dispense  controlled  substances  may  be 
revoked  upon  a  finding  that  the 
registrant  has  been  convicted  of  a  felony 
relating  to  controlled  substances.  Since" 
this  corporate  registrant  has  been 
convicted  of  such  a  felony  offense,  there 
is  without  question  a  statutory  basis  for 
the  revocation  of  its  DEA  registration. 

In  this  case,  there  are  further  grounds 
for  revocation.  While  DEA,  pursuant  to 
Title  21,  United  States  Code,  Section 
823,  registers  pharmacies  as  opposed  to 
individual  pharmacists,  the  prosecution 
of  pharmacies,  or  the  corporations 
which  own  them,  is  the  exception  rather 
than  the  rule.  Pharmacies  must  operate 
through  the  agency  of  natural  persons, 
owners  or  stockholders,  pharmacists  or 
other  key  employees.  When  such 
persons  misuse  the  pharmacy's 
registration  by  diverting  controlled 
substances  obtained  thereunder,  and 
when  those  individuals  are  convicted  as 
a  result  of  that  diversion,  the 
pharmacy's  registration  becomes  subject 
to  revocation  under  section  824.  just  as 
if  the  pharmacy  itself  had  been 
convicted.  Congress  did  not  intend  to 
exempt  pharmacies  from  the  reach  of 
the  law,  merely  because  they  happen  to 
be  organized  along  corporate  lines  as 
opposed  to  being  sole  proprietorships 
The  law  will  not  be  read  so  as  to  permit 
corporate  registrants  to  evade  a 
congressionally  mandated  sanction  by 
permitting  convicted  felons  to  shed  their 
various  interests  and  offices  and  thus 
leaving  the  pharmacy  to  escape  its 
responsibility.  Following  a  well- 
established  principle,  long  followed  by 
this  agency,  the  Respondent's 
registration  may  be  revoked  as  a  result 
of  the  convictions  of  this  President  and 
Vice  President.  See,  for  example, 
Leonard  S.  Cohen,  t/a  Senate  Drug 
Store,  Docket  No.  72-5.  38  FR  9533 
(1973);  River  Forest  Pharmacy,  Inc., 
Docket  No.  73-^.  38  FR  27417  (1973); 
Norman  Bridge  Drug  Company,  Inc., 
Docket  No.  74-22,  41  FR  3108  (1976); 
Lynnfield  Drug,  Inc.,  Docket  No.  76-6,  42 
FR  8435  (1977);  AG  PHARMACY.  INC., 
dba  Berson  Pharmacy,  Docket  No.  79- 
12,  45  FR  6868  (1980);  and  S&S 


Pharmacy.  Inc..  |no  docket  number],  46 
FR  1,3052  (1981). 

The  Administrative  Ldw  judge 
recommended  that  the  Respondent's 
registration  be  revoked.  The  Acting 
Admir.ist.-ator,  after  considering  the 
record  in  this  matter,  agrees  with  that 
determination.  Accordingly,  under  the 
authority  vested  in  the  Attorney  General 
by  section  304  of  the  Controlled 
Substances  Act.  as  redelegated  to  the 
Acting  Administrator  of  the  Drug 
Enforcement  Administration,  the  Acting 
Administrdtor  hereby  orders  that  DE.'\ 
Certificate  of  Registration  AB6792825. 
previously  issued  to  Big-T  Pharmacy, 
Inc.,  be,  and  it  hereby  is,  revoked. 

Dated.  November  8. 1982. 
John  C.  LavkTi, 

Acting  Administrator.  Drug  Enforcement 
Administration. 

(re  Doc  82-31442  Filed  11-16-82:  8:45  ani| 
BILUNQ  CODE  4410-09-M 


[Docket  No.  79-23] 

Floyd  A.  Santner,  M.D.;  Revocation  of 
Registration 

This  proceeding  before  the  Drug 
Enforcement  Administration  [DEAj  was 
initiated  by  issuance  of  an  Order  to 
Show  Cause  proposing  to  revoke  the 
DEA  Certificate  of  Registration,  AS 
7711612  of  Floyd  A,  Santner,  M.D..  of 
Upper  Darby.  Pennsylvania,  The  Order 
to  Show  Cause  also  suspended  Dr. 
Santners  DEA  registration  during  the 
pendency  of  these  proceedings.  The 
proposed  action  was  based  upon  Dr. 
Santners  conviction  of  a  controlled    . 
substance-related  felony  in  a 
Pennsylvania  state  court.  Dr  Santner 
requested  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause  and  this 
matter  was  placed  on  the  docket  of 
Administrative  Law  judge  Francis  L. 
Young. 

Following  the  completion  of 
prehearing  procedures,  the 
Administrative  Law  judge  established  a 
date  and  place  for  a  hearing.  However, 
prior  to  commencement  of  the  hearing. 
Dr.  Santner  and  the  Government  entered 
into  a  stipulation  whereby  further 
proceedings  in  this  matter  would  be  held 
in  abeyance  pending  the  outcome  of 
post-trial  motions  and  appellate 
proceedings  arising  out  of  the  underiying 
criminal  case.  Pursuant  to  the 
stipulation.  Dr.  Santners  DEA 
registration  would  remain  suspended  for 
such  period  of  time  as  was  necessary  to 
obtain  a  judicial  resolution  of  the 
criminal  case.  A  joint  motion  to  stay 
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these  proceedings  was  granted  by  the 
Administrative  Law  Judge. 

The  Pennsylvania  courts  moved  very 
slowly,  in  part  due  to  an  automobile 
accident  in  which  Dr.  Santner  reportedly 
suffered  serious  and  disabling  injuries. 
This  caused  a  delay  of  his  sentencing  in 
the  trial  court.  Eventually, 
postconviction  activity  there  was 
concluded  and  the  case  reached  a 
Pennsylvania  appellate  court.  After 
briefing  and  argument,  it  appears  that 
one  judge  on  the  three-judge  panel 
disqualified  himself  and  the  case  had  to 
be  re-argued.  Whether  the  appeals 
process  has  yet  to  be  completed  does 
not  appear  in  the  record  of  this  matter. 

Meanwhile,  the  Pennsylvania  Board 
of  Medical  Education  and  Licensure 
initiated  Its  own  proceeding  against  Dr. 
Santner's  medical  license.  On  April  11, 
1982.  DEA  received  certification 
confirming  that  Santner's  license  to 
practice  in  Pennsylvania  had  been 
revoked.  Thereafter,  Judge  Young 
entertamed  and  ultim.ately  granted  the 
Government's  motion  for  summary 
disposition.  Dr.  Santr.er  was  given  an 
opportunity  to  oppose  the  motion  but 
did  not  do  so. 

This  agency  has  consistently  held  that 
when  a  registrant  or  an  applicant  is 
without  authority  to  handle  controlled 
substances  under  the  laws  of  the  state  in 
which  he  practices,  or  proposes  to 
practice,  DEA  is  without  lawful 
authority  to  issue  or  maintain  a 
registration.  In  such  cases,  motions  for 
summary  disposition  are  properly 
granted.  See  David  Sachs.  M.D..  Docket 
No.  77-2,  42  FR  29112  (1977):  Joseph  A. 
Greco.  M.D.,  Docket  No.  77-9.  42  FR 
56647  [\9rn):John  W.  Whitenight.  DO.. 
Docket  No.  77-30.  43  FR  28259  (1978); 
Alfred  Tennyson  Smurthwaite.  N.D.. 
Docket  No.  77-29,  43  FR  11873  (1978); 
James  Waymon  Mitchell,  M.D.,  Docket 
No.  79-16,  44  FR  71466  (1979);  Marshall 
S.  Tuck,  M.D..  Docket  No.  80-28,  45  FR 
85845  (1980);  and  Thomas  E.  Woodson. 
D.O..  Docket  No.  81-4.  47  FR  1353  (1982) 
In  cases  such  as  this,  there  is  no  need 
for  a  plenary  evidentiary  hearing  since 
there  are  no  questions  of  fact  to  be 
resolved  by  such  a  hearing.  See  United 
States  v.  Consolidated  Mines  and 
Smelting  Co..  Ltd..  455  F,2d  432.  453  (9th 
Cir.  1971):  NLRB  v.  International 
Association  of  Bridge,  Structural  and 
Ornamental  Ironworkers,  AFL-CIO.  549 
F.2d  634  {9th  Cir.  1977). 

There  is  no  lawful  basis  to  continue  to 
register  Dr.  Santner  since  he  is  no  longer 
licensed  to  practice  as  a  practitioner 
and  is  no  longer  authorized  to  dispense, 
administer,  or  other  wise  handle 
controlled  substances  in  Pennsylvania. 
Accordingly,  pursuant  to  the  authority 


vested  in  the  Attorney  General  by 
Section  304  of  the  Controlled  Substances 
Act.  21  U.S.C.  824,  and  redelegated  to 
the  Acting  .Administrator  of  the  Drug 
Enforcement  Administration,  the  Acting 
."Xdminlstrator  hereby  orders  that  DEA 
Certificate  of  Registration  AS7711612  be, 
and  it  hereby  is,  revoked. 

Dated;  .November  8.  1982. 
John  C.  Lawn, 

Acting  Administrator.  Drug  Enforcement 
Administration. 

(FR  Doc.  82^51472  Filed  l!-lH-a»:  a.45  ara| 
BILUNG  COOC  4410--0»-M 


Importation  of  Controlled  Substances 

AGENCY:  Drug  Enforcement 
Administration,  Justice. 

action:  Diphenoxylate  with  Atropine 
Sulfate-Canceliation  of  Temporary 
Authorization  for  its  Importation. 

summary:  On  Tuesday,  March  30, 1982, 
a  notice  was  published  in  the  Federal 
Register.  Volume  47.  No.  61,  page  13430, 
regarding  the  temporary  authorization 
fur  the  importation  of  diphenoxylate 
with  atropine  sulfate.  The  purpose  of  the 
notice  was  to  remedy  the  temporary 
inadequate  domestic  supply  of 
diphenoxylate  with  atropine  sulfate 
powder  and  insure  its  uninterrupted 
supply  to  meet  the  medical,  scientific  or 
other  legitimate  needs  of  the  United 
States. 

The  Drug  Enforcement  Administration 
has  closely  monitored  the  temporary 
importation  of  this  substance  and  its 
domestic  production  and  has  now 
determined  that  adequate  supplies  of 
idihenoxylate  with  atropine  sulfate  are 
now  available  from  domestic  sources  to 
meet  the  legitimate  needs  of  the  United 
States.  Therefore,  the  temporary 
authorization  for  the  importation  of 
diphenoxylate  with  atropine  sulfate  is 
hereby  rescinded. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  W.  Buzzeo,  Chief,  Diversion 
Operations  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  1405  1  Street.  Northwest, 
Washington.  D.C.  20537,  telephone 
number  (202)  633-1321. 

EFFECTIVE  DATE:  This  notice  becomes 
effective  upon  publication. 

Dated.  November.  9,  1982. 
Gene  R.  Haislip. 

Dpputy  Assistant  .Administrator.  Office  of 
Diversion  Control. 

[FR  Doc  gZ-n-MJ  PIM  t1-lS-82:  »4S  am) 
BILUNQ  COOC  4410-0»-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed 
meetings  of  the  ACRS  Subcommittees 
and  of  the  full  Committee,  the  following 
preliminary  schedule  is  published  to 
reflect  the  current  situation,  taking  into 
account  additional  meetings  which  have 
been  scheduled  and  meetings  which 
have  been  postponed  or  cancelled  since 
the  last  list  of  proposed  meetings 
published  October  21, 1982  (47  FR 
46912).  Those  meetings  which  are 
definitely  scheduled  have  had,  or  will 
have,  an  individual  notice  published  in 
the  Federal  Register  approximately  15 
days  (or  more)  prior  to  the  meeting. 
Those  Subcommittee  meetings  for  which 
it  is  anticipated  that  there  will  be  a 
portion  or  all  of  the  meeting  open  to  the 
public  are  indicated  by  an  asterisk  (*).  It 
is  expected  that  the  sessions  of  the  full 
Committee  meeting  designated  by  an 
asterisk  (*)  will  be  open  in  whole  or  in 
part  to  the  public.  ACRS  full  Committee 
meetings  begin  at  8:30  a.m.  and 
Subcommittee  meetings  usually  begin  at 
B:.30  a.m.  The  time  when  items  listed  on 
the  agenda  will  be  discussed  during  full 
Committee  meetings  and  when 
Subcommittee  meetings  will  start  will  be 
published  prior  to  each  meeting. 
Information  as  to  whether  a  meeting  has 
been  firmly  scheduled,  cancelled,  or 
rescheduled,  or  whether  changes  have 
been  made  in  the  agenda  for  the 
December  1982  ACRS  full  Committee 
■meeting  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Office  of  the 
Executive  Director  of  the  Committee 
(telephone  202/634-3267.  ATTN: 
Barbara  Jo  White)  between  8:15  a.m. 
and  5:00  p.m..  Eastern  Time. 

ACRS  Subcommittee  Meetings 

'Reactor  Radiological  Effects  and 
Site  Evaluation,  November  18  and  19. 
1982.  Washington,  DC,  The 
Subcommittees  will  (1)  review  NRC's 
proposed  fiscal  year  1984-1985  research 
programs  on  radiation  safety  and  waste 
management;  (2)  be  briefed  by  the 
Department  of  Energy  (DOE)  on  DOE's 
radiation  safety  research  programs;  and 
(3)  review  and  comment  on  DOE's  Dose 
Reduction  Working  Group  draft 
recommendations  (established  in 
response  to  Pub,  L  96-567).  Notice  of 
this  meeting  was  published  November  2. 

'Clinch  River  Breeder  Reactor 
(CRBR),  November  19. 1982, 
Washington.  DC  The  Subcommittee  will 
continue  the  review  of  the  Hypothetical 
Core  Disruptive  Accident  (HCDA) 
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energetics  for  CRBR.  Notice  of  this 
meeting  was  published  October  26. 

'Systematic  Evaluation  Program  for 
Millstone  1  and  Dresden  2.  November 
30,  1982.  Washington.  DC.  The 
Subcommittee  will  continue  the  review 
of  Systematic  Evaluation  for  Millstone  1 
and  Dresden  2. 

*  Clinch  River  Breeder  Reactor 
(CRBR)  Structures  and  Matcriols. 
December  1.  1982,  Washington.  DC  The 
Wiorking  Group  will  conMnde  its  rev'ipw 
ul  Ihe  CRBR  structures  and  mdtpri<n.s  to 
inLiude  "leak  before  break",  inservice 
inspection,  vveldm.ents.  and  structural 
seismic  margins. 

'Mcta!  C,^  vponsnts.  December  2. 
198^.  Wa-hngton,  DC.  The 
Subcom[i]ittee  will  review  the  NRC 
Research  Program  on  Non-Desinictive 
Examination  (NDE)  and  Steam 
Generators  for  fiscal  year  1984  and  198S 
In  addition.  .NDE  capability  to  detect 
near  surface  flaws  in  pressure  vessels 
•  ind  NDE  of  stainless  steel  piping  will  be 
discussed. 

'Emergency  Core  Cooling  Systems 
(ECCS).  December  2  and  3,  1982.  San 
lose.  CA.  The  Subcommittee  will  discuss 
the  General  Electric's  SAFER/GESTER 
codes,  the  status  of  General  Electrics 
plans  for  proposed  revisions  to 
Appendix  K  of  10  CFR  Part  50.  and 
discussion  of  the  use  of  electric,  vs. 
nuclear  heater  rod  simulators  in  LOCA 
tests. 

'Regulatory  Policy  and  Procedures, 
De(,ember  7,  1982.  Washington.  DC.  The 
Subcommittee  will  review  matters 
rei.'ited  to  nuclear  regulatory  refixni 

'Sequoyah,  December  7,  1982, 
V\  ashington,  DC.  The  Subcommittee  will 
u'\  iew  the  status  of  the  development  of 
.1  hydrogen  control  system  for  Sequoyah. 

'Generic  Items.  December  8.  1982, 
Washington.  DC,  The  Subcommittee  will 
liiscuss  the  Office  of  Nuclear  Reactor 
Regulation's  prioritization  of  safety- 
related  generic  issues. 

'Safety  Research  Program,  December 
8.  1982,  Washington,  DC.  The 
Subcommittee  will  dicuss  the  NRC 
S'ifety  Research  Program  for  fiscal  yi.MP 
1984  and  1985  and  also  Draft  1  of  the 
.'\CRS  Report  to  the  Congress  on  this 
niatter. 

'Advanced Reactors.  December  8. 
1982,  Washington,  DC.  The 
Subcommittee  will  discuss  the  NRC 
S.ifely  Research  Program  for  fiscal  year 
1984  and  1985. 

'Class  9  Accidents.  December  21. 

1982.  Washington,  DC.  The 
Subcommittee  will  meet  with  the  NRC 
Staff  to  discuss  the  NRC  Safety 
Research  Program  for  fiscal  year  1984 
and  1985. 

'Safety  Research  Program.  Janudrv  5, 

1983,  Washington,  DC.  The . 


Subcommittee  will  discuss  the  .\RC 
Safety  Research  Program  for  fiscal  year 
1984  and  1985  and  also  Draft  2  of  the 
ACRS  Report  to  the  Congress  on  this 
matter. 

'Skagjt,  lanuary  12  and  13,  1983, 
Richland.  \\'.\.  The  Subcommitit  e  will 
re\  iew  the  application  of  the  Puj^et 
Sound  Power  and  Light  Company  for  a 
construction  permit. 

GE  V.'ater  Realtors/Westirghouse 
Water  Reactors/Safeguards  and 
Security.  January  19  and  20, 1983. 
Washington,  DC.  The  Subcommittee  will 
discuss  applications  for  Final  Design 
Approvals  [VDIK]  by  Genera!  Electric 
and  Westinghouse. 

'Seabrook  1.  January  21  and  22,  1983, 
Location  to  be  determi.npd  The 
Subcommittee  will  review  the 
application  of  the  Public  Service 
Company  of  New  Hampshire  for  an 
operating  license. 

'Metul  Components  and  Three  Mile 
Island  ITMI)  Unit  1.  January  28. 1983. 
Washington,  DC.  The  Subcommittee  will 
re\  lew  the  Steam  Generator  Generic 
Recommendation  Report  and  the  TMl-1 
ste.im  generator  problems  and  fixes. 

' Reactor  Radiological  Effects.  Date  to 
be  determined  (January.  Tentatixe), 
Washington,  DC.  The  Subcommittee  will 
review  the  Shippingport 
decommissioning. 

'Class  9 .■\ccidents.  Date  to  be 
doterniined  (January.  Tentative). 
Location  to  be  determined.  The 
Subcommittee  will  review  the  severe 
fuel  damage  research  program. 

'Decay  Heat  Removal.  Date  to  be 
determined  (January  or  February). 
Washington,  DC.  The  Subcommittee  will 
discuss  the  merits  and  problems 
associated  with  primary  system 
depressurization  (feed  and  bleed)  and 
secondary  system  depressurization  for 
decay  heat  remo\al. 

'Safety  Research  Program.  February 
9,  1983.  Washington,  DC.  the 
Subcommittee  will  discuss  the  final 
draft  of  the  ACRS  Report  to  the 
Congress  and  the  O.MB  Final  Budget 
Marl<  on  the  NRC  Safety  Research 
Program  for  FY  1984  and  1985. 

'Combination  of  Dynamic  Loads, 
Date  to  be  determined  (February. 
Tentative),  Washington.  DC.  The 
Subcommittee  will  discuss  Ihe  status 
report  on  work  being  done  on  the 
combination  of  dynamic  loads. 

' .Metal  Components.  Date  to  be 
determined  (February.  Tentative), 
Washington.  DC.  The  Subcommittee  will 
review  the  elimination  of  the  double- 
ended  pipe  break  criteria  for  the  design 
of  pipe  whip  supports. 

'Metal  Components.  Date  to  be 
determined  (February.  Tentative), 
Washington,  DC,  The  Subcommittee  will 


review  the  .\RC  action  plan  on  integrity 
of  steel  bolts. 

'Class  9  Accidents  and  Reactor 
Radiological  Effects,  Date  to  be 
determined  (Februarj-.  Tentative). 
Washington,  DC.  The  Subcommittee  will 
discuss  the  research  program  being 
proposed  and  conducted  to  confirm  and 
verify  the  existing  or  a  new  radiation 
source  term  for  severe  accidents. 

'Reactor  Operations.  Date  to  be 
determined,  Washington,  DC.  The 
Subcommittee  will  review  generic  PWR 
procedures  used  to  prevent  a 
Pressurized  Thermal  Shock  (PTS) 
transient  and  to  review  proposed  rule. 
10  CFR  50.54.  "Applicability  of  License  , 
Conditions  and  Technical  Specifications 
in  an  Emergency." 

'Catawba.  Date  to  be  determined. 
Rock  Hill,  SC.  The  Subcommittee  will 
review  the  application  of  the  Duke 
Power  Company  for  an  operating 
license 

'  Clinch  River  Breeder  Reactor 
(CRBR)  Working  Group  on  Thermal 
Hydraulic  Design,  Date  to  be 
determined,  Washington.  DC.  The 
Subcommittee  will  continue  the  review 
of  the  CRBR  thermal  hydraulic  design 

ACRS  Full  Committee  Meeting 

December  9-11.  1982:  Items  are 
tentatively  scheduled. 

*A.  Millstone  Nuclear  Power  Station 
Unit  1 — Systematic  Evaluation  Program 
(SEP)  review. 

*B.  Dresden  Nuclear  Power  Station 
Unit  2— Systematic  Evaluation  Program 
(SEP)  review.  J 

*C.  Clinch  River  Breeder  Reactors — 
Pre-review  of  plant  design  features. 

*D.  Seismic  Design  of  Nuclear  Power 
Plant — Briefing  regarding  current 
procedures/practices  used  for  seismic 
design  of  nuclear  facilities. 

*E.  Hydraulic  Control  Unit  (HCUj 
Line  Vulnerability — Briefing  regarding 
impact  of  a  LOCA  on  HCU  control  lines. 

"F.  Unresolved  Safety  Issues — 
Briefing  regarding  prioritization  of 
unresolved  safety  issues. 

*G.  Staffing  Requirements  for  Nuclear 
Power  Plants — Complete  ACRS  report 
to  NRC  regarding  proposed  rule  (10  CFR 
50.54)  regarding  Staffing  Requirements 
for  Nuclear  Power  Plants. 

*H.  Sequoyah  Nuclear  Power  Plant 
Units  1  and  2 — Review  proposed  final 
design  of  hydrogen  control  system  for 
this  plant. 

*L  ACRS  Subcommittee  Activities- 
Hear  and  discuss  reports  of  designated 
ACRS  Subcommittee  regarding  current 
activities  on  safety-related  matters 
including  the  Waterford  Nuclear  Plant 
operator  staffing  and  training  program, 
proposed  changes  in  criteria  for 
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radiobiological  limits,  design  features  of 
the  CRBR,  NRC  regulatory  policies  and 
practices,  and  ACRS  participation  in 
NRC  rulemaking. 

'].  Future  ACRS  Activities— D\scus.?i 
anticipated/proposed  Committee  and 
Subcommittee  activities.  Select 
Committee  Officers  for  CY  198,3 

January  6-«,  1983 — Agenda  to  bp 
announced. 

February  10-12, 1983 — Agenda  to  be 
announced. 

Dated:  November  12, 1982. 
John  C.  Hoyle. 
Advisory  Committee  Management  Officer 

|FR  Doc   82^-1485  Filed  11-15-82  8  45  am| 
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Advisory  Committee  on  Reactor 
Safeguards,  Sui>committee  on 
Emergency  Core  Cooling  Systems; 
■Meeting 

The  ACRS  Subcommittee  on 
Emergency  Core  Cooling  Systems  will 
hold  a  meeting  on  December  2  and  3, 
1982,  at  the  Holiday  Inn  Park  Center 
Plaza,  282  Almaden  Blvd.,  San  Jose,  C.\ 
The  Subcommittee  will  discuss  the 
General  Electric  SAFER/GESTER  ECCS 
codes,  the  status  of  General  Electric  s 
plans  for  proposed  revisions  to 
Appendix  K  of  10  CFR  Part  50,  and 
discussion  of  the  use  of  electric  vs. 
nuclear  heater  rod  simulators  in  LOCA 
research  tests. 

In  accordance  with  the  procedures 
outlined  in  the  Federal  Register  on 
October  1, 1982  (47  FR  43474),  oral  or 
written  statements  may  be  presented  b\ 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Employee  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements. 

The  entire  meeting  will  be  open  to 
pubhc  attendance  except  for  those 
sessions  which  will  be  closed  to  protect 
proprietary  information  (Sunshine  Act 
Exemption  4^.  One  or  more  closed 
sessions  may  be  necessary  to  discuss 
such  information.  To  the  extent 
practicable,  these  closed  sessions  will 
be  held  so  as  to  minimize  inconvenience 
to  members  of  the  pubhc  in  attendance 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Thursday,  December  2.  1962—8:30 
a.m.  until  the  conclusion  of  business 

Friday,  December  3,  1982—6:30  a.m 
until  the  conclusion  of  business 


During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
their  consultants,  and  other  interested 
persons-regarding  the  topics  to  be 
discussed. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  Designated  Federal 
flmployee,  Mr.  Paul  Boehnert  (telephone 
202,'634-3267)  between  8;15  a.m.  and 
5:C)0p.m..  EST. 

I  have  determined,  in  accordance  with 
Subsection  10(d)  of  the  Federal 
Advisory  Comm.ittee  Act,  that  it  may  be 
necessary  to  close  sessions  of  this 
meeting  to  public  attendance  to  protect 
proprietary  information.  The  authority 
for  such  closure  in  Exemption  (4)  to  the 
Sunshine  Act,  5  U.S.C,  552b(c](4). 

Dated;  November  10  1982 
|ohn  C.  Hoyle. 

Advisory  Committee  Management  Officer. 

IFK  11,11    j*2    I Uafi  F,i«'d  11-18-82;  8:45  ami 
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Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Metal 
Components;  Meeting 

The  ACRS  Subcommittee'  on  Metal 
Components  will  hold  a  meeting  on 
December  2,  1982,  Room  1046,  1717.H 
Street.  N\V  ,  Washington,  DC.  The 
Subcommittee  will  review  the  NRC 
Research  Program  on  Non-Destructive 
Examination  and  Steam  Generators  for 
FY  1984  and  1985.  In  addition.  NDE 
capability  to  detect  near  surface  flaws 
in  pressure  vessels  and  NDE  of  stainless 
steel  piping  will  be  discussed. 

In  accordance  with  the  procedures 
outlined  in  the  Federal  Register  on 
October  1,  1982  (47  FR  43474),  oral  or 
written  statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  Staff,  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Employee  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 


to  allow  the  necessary  time  during  the 
meeting  for  such  statements. 

The  entire  meeting  will  be  open  to 
public  attendance  except  for  those 
sessions  during  which  the  Subcommittee 
finds  it  necessary  to  discuss  proprietary, 
and  industrial  security  and/or 
Unclassified  Safeguards  information. 
One  or  more  closed  sessions  may  be 
necessary  to  discuss  such  information. 
(SUNSHINE  ACT  EXEMPTIONS  3  and 
4).  To  the  extent  practicable,  these 
closed  sessions  will  be  held  so  as  to 
minimize  inconvenience  to  members  of 
the  public  in  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Thursday.  December  2,  1982—8:30 
a.m.  until  the  conclusion  of  business 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  Designated  Federal 
Employee,  Mr.  Elpidio  Igne  (telephone 
202/634-1414)  between  8:15  a.m.  and 
5:00  p.m„  EST. 

I  have  determined,  in  accordance  with 
Subsection  10(d)  of  the  Federal 
Advisory  Committee  Act,  that  it  may  be 
necessary  to  close  some  portions  of  this 
meeting  to  protect  proprietary,  and 
industrial  security  and/or  Unclassified 
Safeguards  information.  The  authority 
for  such  closure  is  Exemptions  (3)  and 
(4)  to  the  Sunshine  Act.  5  U.S.C. 
552b(c){3),  (4). 

Ddted;  November  10, 1982. 
lohn  C.  Hoyle, 
Advisory  Committee  Management  Officer 

|FR  Doc,   8:--)1487  Filed  n-16-«2;  8:4,5  am| 
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Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on 
Regulatory  Policy  and  Procedures; 
Meeting 

The  ACRS  Subcommittee  on 
Regulatory  Policy  and  Procedures  will 
hold  a  meeting  on  December  7, 1982. 
Room  1167, 1717  H  Street,  NW„ 


'Jdme  :>'  appi'cani 
"'dir  .ot  applicaiion 

;:,^te  reoeived. 
^ppiicdlton  namb© 


Transnuclear,  Inc.. 
Nov.  2.  1982, 
ISNM82025. 


jFR  Doc.  82-31483  I 
BILLING  COOE  75! 

I  Docket  Nos.  i 


Mississippi  F 
et  al.  (Grand 
Units  1  and  2 
Safety  and  L 


Dated;  Nove; 
C.  Jean  Shoemi 

Si^i  tftary  fo  thi 

|(  R  I)."    IC-314»4  K 
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Washington,  DC.  The  Subcommittee  will 
review  matters  related  to  nucleHr 
rpgulatory  reform. 

In  accordance  with  the  procedures 
outlined  in  the  Federal  Register  on 
October  1,  1982  (47  PR  43474),  oral  or 
written  statements  may  be  presented  by 
members  of  the  public,  recordings  will 
he  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Cognizant  Federal  Employee  as  far 
in  Hd\  ance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  It  is 
^inticipated  that  the  entire  meeting  will 
tie  open  to  public  attendance. 

The  agenda  for  subject  meeting  shall 
he  as  follows: 

Tuesday.  December  7,  1982 — 8:30  a.m. 
until  the  conclusion  nf  business 

During  the  initial  portion  of  the 
nu'(]ting,  the  Subcommittee  members 
may  exchange  preliminary  views 
regarding  matters  to  be  considered 
during  the  balance  of  the  mefting  The 


Name  of  appl'cant. 
■idtr  ot  appticaiion. 


M-snjclear,  (nc  . 
•'■-'y   Z.  1982. 
ISNM82025. 


Malena!  type 


Si!!i  onimittee  will  then  hear 
presentations  by  and  hold  disru.ssuins 
with  representatives  of  the  NKC  Staff 
and  others  regarding  this  review . 

Further  infoiination  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  rjling  on  requests  for  the 
opi^ortunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  cjI!  to 
the  cognizant  Designated  Federal 
Employee,  Mr.  Marvin  C  Gaske 
I  telephone  202/a'?4-32B.5)  betwepn  8:15 
a.m.  and  5:00  p.m.,  EST, 

Il.ited:  .\ovfmber  10,  1^H2. 
John  C.  Hoyle, 
Advisory  Committee  Management  Officer. 

;KR  n,.,    «.'-.f14Hri  Fi<,.,i  ll-lo-JLi  Hib  Hin| 
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Application  for  a  License  To  Import 
Nuclear  Material 

Pursuant  to  lOCFR  liornib)  '  i'ubiic 
notice  of  receipt  of  an  application", 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  .ipplication  for  an  import 

Federal  Register  (Ik^port) 


Material  in  kilograms 


Total 


90  percent  enriched  uranium     I 


Ih'R  Dor-  112-31483  Kilud  11-I&-82:  ft4S  rtfnl 
BILLING  CODE  7590-01-M 


Total  isotope 


5  ?57  29  21  gn  Pu.. 


license.  A  copy  of  the  appiicM'ion  is  no 
file  in  the  Nuclear  Reguiatorv 
Commission's  Public  Document  Koom 
located  at  1717  H  Street.  .N'W ., 
Washington.  U.C. 

A  request  for  a  heann^i  c^  .)  petition 
for  leave  to  intervene  may  Uf  filed 
within  30  days  after  puhlir  rt'ini,  (f  this 
notice  in  the  Federal  Register   Anv 
request  for  hearing  or  prt'tiiiii  mh  leave 
to  intervene  shall  be  served  by  the 
requestor  or  petitioner  upon  the 
applicant,  the  Executive  Legal  Director, 
US.  Nuclear  Regulatory  Commission, 
Washington,  DC.  20555,  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission 
and  the  Executive  Secretary, 
Department  of  State,  Washington,  D.C. 
2052a 

The  table  below  lists  the  new  major 
import  application. 

Dated  this  9th  day  of  November  at 
Bethesda,  Maryland. 

For  the  Nuclear  Regulatory  Commission 
fames  V.  Zimmi'rm.in, 

Assistant  Director.  Exijort/ Import  and 
International  Safeguards.  Office  of 
International  Programs. 


EndHise 


Country  of 


-I 


l(Tad.aie<J  'ut-i 
Matio. 


^ents  10  tie  reprocessed  by  U  S   DOE 


From  Turliey 


(Docket  Nos.  50-416  and  50-417) 

Mississippi  Power  and  Light  Company, 
et  al.  (Grand  Gulf  Nuclear  Station, 
Units  1  and  2);  Assignment  of  Atomic 
Safety  and  Licensing  Appeal  Board 

Notice  IS  hereby  given  ti:,it,  in 
acfiordimce  with  the  authority  conferred 
iiy  10  CFR  2.7a7(a),  the  Chairman  of  the 
.Xtomic  Safety  and  Licensing  Appeal 
Pani^l  has  assigned  the  following  panel 
members  to  serve  as  the  Atomic  Safety 
and  Licensing  Appeal  Board  for  this 
operating  license  proceeding:  Stephen  F 
Hilperin,  Chairman.  Gary  J,  Edles. 
Howard  A.  'VVilber. 

n.itcd;  .N'oveniber  9.  19«2 
C.  |Ban  Shoemaker, 

Sr(  jf'tary  fn  thr  Appeal  Board. 

jlR  !).>.    K-;il«4  Kilpd  ll-li-HiS^.tml 
BILLING  COOE  7SM-W-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Pendency  of  Request  for  Exemption 
From  Bond  Escrow  Requirement 
Relating  to  Sale  of  Assets  by  an 
Employer  That  Contributes  to  a 
Multiemployer  Plan:  Avnet,  Inc.  et  al. 

AGENCY:  FVnsinn  Benefit  Guaranty 

Corporation. 

ACT10^4:  Notice  of  pendency  of  request. 

summary:  This  notice  advises  interested 

persons  that  the  Pension  Benefit 
Guaranty  Corporation  has  received  a 
joint  request  from  Avnet.  Inc  and  Carol 
Ciible  Company,  Inc.  for  an  exemption 
from  the  bond/escrow  requirement  of 
section  4204(a)(l KB)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
Section  4204(a)(1)  provides  that  the  sale 
of  assets  by  an  employer  that 
contributes  to  a  multiemployer  pension 
plan  will  not  constitute  a  complete  or 
partial  withdrawal  from  the  plan  if 


certain  conditions  are  met.  One  of  these 
conditions  is  that  the  purchaser  post  a 
bond  or  deposit  money  in  escrow  for  a 
five  plan  year  period  beginning  after  the 
sale.  The  PBGC  is  authorized  lo  grant 
individual  and  class  exemptions  from 
this  requirement.  Prior  to  granting  an 
exemption,  the  PBGC  is  required  to  give 
interested  persons  an  opportunity  to 
comment  on  the  exemption  request.  The 
effect  of  this  r>otice  is  to  advise 
interested  persons  of  this  exemption 
request  and  to  solicit  their  views  on  it. 

DATES:  Comments  must  be  submitted  on 
or  before  January  3, 1983. 

ADDRESSES:  All  written  comments  (at 
Icis;  sh.ce  copies)  should  be  addressed 
to:  Assistant  Executive  Director  for 
Policy  and  Planning  (140).  Pension 
Benefit  Guaranty  Corporation.  2020  K 
Street,  N\V..  Washington.  DC  20006 
The  request  for  exemption  and  the 
comments  received  will  be  available  iur 
public  inspection  al  the  PBGf^  i\ihlic 
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Affairs  Office,  Suite  7100,  at  the  above 
address,  between  the  hours  of  9:00  am 
and  4:00  p.m. 

FOR  FUfrrHER  INFORMATION  CONTACT: 
lames  M.  Graham,  Office  of  the 
Executive  Director,  Policy  and  Planning 
(140),  Pension  Benefit  Guaranty 
Corporation.  2020  K  Street.  NW., 
Washington.  D.C.  20006;  (202)  254-^862. 
[This  is  not  a  toll-free  number] 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4204  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended  by  the  Multiemployer 
Pension  Plan  Amendments  Act  of  1980. 
(ERISA)  provides  that  a  bona  fide  arm  s 
length  sale  of  assets  of  a  contributing 
employer  to  an  unrelated  party  will  not 
be  considered  a  withdrawal  if  three 
conditions  are  met.  These  conditions, 
enumerated  in  section  4204(a)(l)(A)-(C:i 
are  that — 

(A)  The  purchaser  has  an  obligation  to 
contribute  to  the  plan  for  substantially 
the  same  number  of  contribution  base 
units  for  which  the  seller  was  obligated 
to  contribute; 

(B)  The  purchaser  obtains  a  bond  or 
places  an  amount  in  escrow,  for  a  period 
of  five  plan  year«  after  the  sale,  in  an 
amount  equal  to  the  greater  of  the 
seller's  average  required  annual 
contribution  to  the  plan  for  the  three 
plan  years  preceding  the  year  in  which 
the  sale  occurred  or  the  seller's  required 
armual  contribution  for  the  plan  year 
preceding  the  year  in  which  the  sale 
occurred;  and 

(C)  The  contract  of  sale  provides  that 
if  the  purchaser  withdraws  from  the 
plan  within  the  first  five  plan  years 
beginning  after  the  sale  and  fails  to  pay 
any  of  its  liability  to  the  plan,  the  seller 
shall  be  secondarily  hable  for  the 
liability  it  (the  seller)  would  have  had 
but  for  section  4204. 

The  bond  or  escrow  described  above 
would  be  paid  to  the  plan  if  the 
purchaser  withdraws  from  the  plan  or 
fails  to  make  any  required  contributions 
to  the  plan  within  the  first  five  plan 
years  beginning  after  the  sale. 

Additionally,  section  4204(b)(1) 
provides  that  if  a  sale  of  assets  is 
covered  by  section  4204,  the  purchaser 
assumes  by  operation  of  law  the 
contribution  record  of  the  seller  for  the 
plan  year  in  which  the  sale  occurred  and 
the  preceding  four  plan  years, 

Secton  4204(c)  of  ERISA  authorizes 
the  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  to  grant 
individual  or  class  variances  or 
exemptions  from  the  purchaser's  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  when  warranted.  The 


legislative  history  of  secton  4204 
indicates  a  Congressional  intent  that  the 
sales  rules  be  administered  in  a  manner 
that  assures  protection  of  the  plan  with 
the  least  practicable  intrusion  into 
normal  business  transactions.  The 
granting  of  an  exemption  or  variance 
from  the  requirements  of  section 
4204(a)(1)(B)  does  not  constitute  a 
finding  by  PBGC  that  a  particular 
transaction  satisfies  the  other 
requirements  of  section  4204(a)(1). 
Under  §  2643.3(a)  of  the  PBGCs 
regulation  on  procedures  for  variances 
for  sales  of  assets  (46  FR  46127  (1981)), 
the  PBGC  shall  approve  a  request  for  a 
variance  or  exemption  if  it  determines 
that  approval  of  the  request  is 
v\arrynfed.  in  that  it 

(1)  Would  more  effectively  or 
equitably  carry  out  the  purposes  of  Title 
IV  of  the  Act;  and 

(2)  Would  not  significantly  increase 
the  risk  of  financial  loss  to  the  plan. 

Section  4204{c]  of  ERISA  and 
§  2643.3(b)  of  the  regulation  require  the 
PBGC  to  publish  a  notice  of  the 
pendency  of  a  request  for  a  variance  or 
exemption  in  the  Federal  Register,  and 
to  provide  interested  parties  with  an 
opportunity  to  comment  on  the  proposed 
variance  or  exemption. 

The  Request 

The  PBGC  has  received  a  joint  request 
from  the  seller,  Avnet,  Inc.  ("Avnet"). 
and  the  purchaser,  Carol  Cable 
Company,  Inc.  ("New  Carol  Cable"), 
(collectively  referred  to  as  the  "Parlies") 
for  an  exemption  from  the  requirement 
of  ERISA  section  4204(a)(1)(B).  In  the 
request,  the  Parties  represent,  among 
other  things,  that; 

1  On  October  5. 1981,  Avnet  sold 
certain  of  its  assets  including  one  of  its 
divisions,  Carol  Cable  Company,  to  New 
Carol  Cable. 

2.  New  Carol  Cable  has  assured  the 
responsibilities  of  Carol  Cable 
Company,  a  division  of  Avnet,  under  a 
collective  bargaining  agreement  with  the 
Warehouse  and  Mail  Order  Employees 
Union  Local  JP743.  which  required 
contributions  to  the  Central  States, 
Southeast  and  Southwest  Areas  Pension 
Fund  (the  "Fund").  Avnef's  potential 
withdrawal  Uability  to  the  Fund  has 
been  estimated  to  be  $25,085. 

3  The  amount  of  the  bond  or  escrow 
required  under  ERISA  section 
4204(a)(1)(B)  is  $47,500  (the  annual 
contribution  required  to  be  made  by 
Avnet  for  the  1980  plan  year,  the  plan 
year  preceding  the  sale). 

4.  In  the  sale  contract,  Avnet  agreed 
that,  if  the  purchaser  withdraws  and 
fails  to  pay  withdrawal  liability  within 
five  years  of  the  date  of  the  sale,  it 
would  be  secondarily  liable  for  any 


withdrawal  liability  the  seller  would 
have  had  to  the  Fund  but  for  the 
operation  of  ERISA  section  4204. 
Although  not  required  to  do  so  under  the 
regulation.  Avnet  has  provided  audited 
financial  statements  on  its  operations. 
According  to  that  information,  Avnet 
had  a  net  worth  of  $427  million  as  of 
June  30, 1981,  and  its  average,  after  tax, 
net  income  for  the  years  1979-1980  was 
$64.7  million.  The  financial  information 
submitted  also  indicated  that  Carol 
Cable  Company,  a  division  of  Avnet, 
was  a  very  profitable  concern  in  the 
three  years  preceding  the  sale.  The 
corporate  group  of  which  Carol  Cable 
Company  was  a  member  had,  in  1981, 
total  sales  of  $258  million  and  a  net 
income  of  $10  million.  Carol  Cable 
Company  represented  substantially  all 
of  the  sales  and  earnings  in  the  group. 

5.  New  Carol  Cable  was  not 
incorporated  until  September  23, 1981, 
and  no  financial  statements  on  the 
company  are  available.  However,  New 
Carol  Cable  is  a  wholly-owned 
subsidiary  of  Noranda,  Inc.  a  Delaware 
corporation.  Audited  consolidated 
financial  statements  of  Noranda,  Inc. 
have  been  submitted  for  the  years  1979 
and  1980.  (No  audited  financial 
statement  is  available  for  1978.) 
Noranda,  Inc.  has  asserted  that  the 
financial  information  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act,  5  U.S.C.  522(b)(4),  and 
PBGC  regulations,  29  CFR  2603.18. 

6.  The  Parties  assert  that  the  request 
for  a  variance  should  be  granted  on  a  de 
minimis  basis.  Based  on  information 
provided  by  the  Fund.  $585,213,904  was 
the  average  total  annual  contributions 
made  by  all  employers  that  had  an 
obligation  to  contribute  to  the  Fund  for 
the  three  plan  years  preceding  the  plan 
year  in  which  the  sale  occurred.  The 
amount  of  the  bond/escrow  ($47,500), 
which  would  be  required  in  the  absence 
of  a  variance,  is  approximately  .008%  of 
that  average  total. 

7.  A  copy  of  this  request  has  been  sent 
by  the  Parties  to  the  Plan  and  the 
collective  bargaining  representative  of 
the  seller's  former  employees. 

Issue  Under  Consideration 

The  Parties  assert  that  relief  is 
warranted  under  section  4204(c) 
because  of  the  de  minimis  nature  of  the 
amount  of  the  purchaser's  bond/escrow 
in  comparison  to  the  average  total 
annual  contributions  made  by  all 
employers  that  had  an  obligation  to 
contribute  to  the  Fund  for  the  three  plan 
years  preceding  the  plan  year  in  which 
the  sale  occurred.  According  to  the 
information  submitted,  the  amount  of 
the  bond  is  less  than  $50,000  and  less 
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than  one-tenth  of  one  percent  of  the 
average  of  the  total  employer 
contributions  to  the  Fund  over  the  three 
year  period  preceding  the  sale. 
Therefore,  the  Parties  assert  that  the 
departure  of  the  seller  from  the  Fund 
would  not  have  a  significant  impact  on 
the  Fund,  and  thus  an  exemption  should 
be  provided  for  the  purchaser's  bond/ 
escrow  requirement.  Accordingly,  on  the 
basis  of  the  instant  request,  PBGC  is 
considering  granting  this  request  for  a 
variance  on  a  de  minimis  basis. 

Comment 

.W\  interested  persons  are  invited  to 
submit  written  comments  on  the  pending 
class  exemption  to  the  above  address, 
on  or  before  January  3. 1983.  All 
comments  will  be  made  a  part  of  the 
record.  Comments  received,  as  well  as 
the  re'evan!  information  submitted  in 
support  of  the  application  for  exemption, 
will  be  available  for  public  inspection  at 
the  address  set  forth  above. 

Issued  at  Washing'on,  DC,  on  this  12th  day 
of  November  1982. 

Edwin  M.  Jones. 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

IFR  Doc  82-31476  Filed  11    16-82;  8:45  am) 
BILLING  CODE  7708-01-M 


POSTAL  RATE  COMMISSION 

lOocketNo.  MC83-1) 

Mail  Classification  Schedule,  1983 
Uniform  Parcel  Size  and  Weight 
Limitations;  United  States  Postal 
Service's  Filing  of  a  Request  for  a 
Recommended  Decision  To  Provide 
Uniform  Parcel  Size  and  Weight 
Limitations 

November  12,  1982. 

Notice  is  hereby  given  that  on 
November  8, 1982.  the  United  States 
Postal  Service  ("Postal  Service"), 
pursuant  to  Chapter  36  of  Title  39, 
United  States  Code,  filed  a  request  with 
the  Postal  Rate  Commission  for  a 
recommended  decision  on  a  proposal  to 
establish  uniform  parcel  size  and  weight 
limitations.  This  filing  has  been  assigned 
Docket  No'.  MC83-1. 

The  Postal  Service  states  that  its 
request  contains  the  necessary 
information  to  explain  the  nature,  scope, 
significance  and  impact  of  the  proposed 
changes.'  The  Postal  Service  proposes 


'  The  specific  changes  in  ihe  Domestic  Mail 
Classification  Schedule  are  set  out  in  legislative 
format  in  Attachment  A  of  the  Postal  Service's 
Request. 


two  changes  in  parcel  size  and  weight 
limitations.  The  first  is  establishment  of 
uniform  size  and  weight  limitation  for 
parcel  post.  Currently  the  parcel  post 
size  and  weight  limitations  vary 
according  to  the  size  of  the  post  office 
which  dispatches  or  delivers  the  parcel. 
At  the  larger  post  offices,  those  serving 
the  6,000  largest  cities,  parcel  post  is 
limited  to  40  pounds  and  84  inches  in 
length  and  girth  combined;  these  limits 
would  be  repealed.  At  the  smaller  post 
offices,  the  parcel  post  limitations  are  70 
pounds  and  100  inches  in  length  and 
girth  combined.  The  Fostdl  Service  says 
its  proposed  change  will  eliminate 
unfairness,  inconvenience  and 
confusion.  The  difference  in  parcel  post 
size  and  weight  hmi'ations  was  enacted 
by  Congress  to  prefect  the  business  of 
the  former  Railway  Express  Agency. 
Recently,  the  law  was  changed  so  that 
parcel  post  size  and  weight  limitations 
may  be  changed  using  the  same 
procedure  as  with  other  classification 
changes.  Pub.  L.  97-242  (August  24, 
1982J,  see  also  S.  Rep.  No.  97-477,  June 
18.  1982,  p.  1. 

The  second  change  proposed  by  the 
Postal  Service  is  to  increase  from  100 
inches  to  108  inches  the  length  and  girth 
combined  for  all  of  the  Postal  Service's 
parcel  services;  that  is,  parcel  post, 
special  rate  fourth-class,  library  rate, 
priority  mail  and  Express  mail.  The 
Postal  Service  says  that  the  108-inch 
limitation  is  used  by  some  of  its  largest 
competitors,  and  the  enlargement  would 
bring  more  standardization  to  parcel 
delivery  service,  reducing  confusion  and 
inefficiency.  The  Postal  Service  also 
states  that  package  designers  and 
manufacturers  often  produce  cartons 
larger  than  100  inches  in  length  and  girth 
combined. 

The  statute  requ'.-es  that  an 
opportunity  for  a  hearing  on  the  record 
must  be  provided  .n  this  case.  Any 
person  desiring  to  be  he;.rd  with 
reference  thereto  and  to  become  a  party 
to  the  proceeding,  or  to  participate  as  a 
party  in  any  hearing  thereon,  should  file 
a  petition  for  leave  to  intervene 
Petitions  for  leave  to  intervene  must  be 
filed  with  the  Secretary,  Postal  Rate 
Commission,  Washington,  D.C.  20268  on 
or  before  November  26.  1982,  and  must 
be  in  accordance  with  section  20  of  the 
Commission's  rules  of  practice  (39  CFR 
3001.20).  We  direct  specific  attention  to 
section  20(b)  which  provides  that 
petitions  for  leave  to  intervene  shall 
affirmatively  state  whether  or  not  the 
petitioner  requests  a  hearing  or.  in  lieu 
thereof,  a  conference;  and  further, 
whether  or  not  the  petitioner  intends  to 


participate  actively  in  the  hearing  ' 
Alternatively,  persons  seeking  limited 
participation,  but  who  do  not  wish  to 
become  parties  may.  on  or  before 
.November  26.  1982.  file  a  written  request 
for  leave  to  be  heard  as  a  "limitpd 
participator."  pursuapl  to  section  19a  of 
the  Commissions  rule  of  practice  (39 
CFR  3001  19a).  In  addition,  persons 
wishing  to  express  their  views 
informally,  and  nyt  desiring  to  bemme  a 
party  or  limited  partu  ip-int.  may  file 
comments  pursu^jit  to  section  19b  of  the 
Commission  s  rules.  39  CYR  3001.19b. 

At  the  same  time  as  it  filed  its 
Proposal,  the  Postal  Service,  pursuant  to 
Commission  rules  22  and  64(h)(3),  filed  a 
motion  for  waiver  of  rule  64(h),  except 
for  rule  64{h)(2)(i)  insofar  as  it  requests 
the  statement  required  by  rule  54lq),  and 
rule  64(d). 

The  Postal  Service  says  it  is 
requesting  waiver  of  rule  64(h)  because 
its  request  will  not  significantly  change 
the  relationship  of  attributed  or  assigned 
costs  to  revenues  for  parcel  post  or  any 
other  parcel  delivery  service  provided 
by  the  Postal  Service.  The  Postal  Service 
says  the  proposed  changes  are  expected 
to  result  in  very  small  volume  increases. 

The  Postal  Service  says  rule  64(d), 
requiring  development  of  costs, 
revenues,  and  volumes,  should  be 
waived  because  the  Postal  Service  is  not 
requesting  any  change  in  rales  or  fees 
and  the  effect  of  the  proposed  changes 
were  expected  to  be  insignificant. 
Additionally,  the  Postal  Service  says 
that  a  demand  analysis  in  this 
proceeding  is  unnecessary  and  would  be 
unduly  expensive. 

The  Postal  Service  says  that,  if  the 
waiver  is  granted,  no  party  will  be 
unduly  prejudiced  and  such  action  is 
consistent  with  the  public  interest. 

Parties  who  wish  to  address  the 
Postal  Service's  motion  should  file  their 
answers  by  November  26, 1982. 

The  request  of  the  Postal  Service  for  a 
recommended  decision  on  changes  to 
provide  uniform  parcel  size  and  weight 
limitations  and  the  motion  for  waiver  of 
certain  filing  provisions  of  the 
Commission's  rules  of  practice  and 
procedure  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  during  regular  business 
hours. 

The  Officer  of  the  Commission  (OOC) 
designated  to  represent  the  interest  of 
the  general  public  in  this  proceeding  will 


'In  this  regard,  parties  who  intend  to  participate 
actively  in  this  proceeding  ar«  encouraged  to  inform 
the  Postal  Service  informally  and  promptly  of 
desired  preliminary  clanficalion  of  the  Postal 
Service  s  presentation  wherever  the  participant 
believes  such  clarirication  will  expedite  this 
proceeding. 
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be  Stephen  A.  Gold.  During  this 
proceeding,  the  OOC  will  direct  the 
activities  of  Commission  personnel 
assigned  to  assist  him,  and  neither  he 
nor  such  personnel  will  participate  in  or 
advise  as  to  any  Commission  decision  in 
this  case.  See  39  CFR  3001.8.  The  OOC 
will  supply,  for  the  record,  at  the 
appropriate  time  the  names  of  all 
Commission  personnel  assigned  to 
assist  him  in  this  case.  In  this 
proceeding,  the  OOC  shall  be  separately 
served  with  three  copies  of  all  filings  in 
addition  to,  and  simultaneously  with, 
service  on  the  Conmiission  of  the  25 
copies  required  by  section  10(c)  of  the 
rules  of  practice.  39  CFR  3001.10(c) 
David  F.  Harris, 
Secretary. 

|FR  Doc.  tZ-T148e  Filed  11-16-82.  B;45  jraj 
BILUNG  CODE  r715-01-«l 


PRESIDENTS  COMMISSION  ON 
WHITE  HOUSE  FELLOWSHIPS 

Extension  of  Application  Deadline 
Date 

The  deadline  for  application  for  a 
White  House  Fellowship  has  been 
extended  from  December  1  to  December 
7,  1982.  Please  call  or  write  the 
President's  Commission  on  White  Fiouse 
Fellowships,  712  Jackson  Place,  N'W., 
Washington,  DC.  20503,  (202)  395-1522, 
for  application  materials  and 
information. 

fames  C.  Roberts,  ' 

Director.  President's  Commission  on  White 
House  Fellowships. 

[TH  Doc  82-31474  Filed  11-16-82.  8:45  <im| 
BILLING  CODE  •32S-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  $2069] 

Califomia;  Declaration  of  Disaster 
Loan  Area 

Los  Angeles  County  and  the  adjacent 
County  of  Orange  in  the  State  of 
California  constitute  a  disaster  area 
because  of  damage  from  a  fire  which 
occured  on  October  &-13,  1982.  Eligible 
persons,  firms  and  organizations  may 
file  applications  for  loans  for  physical 
damage  until  the  close  of  business  on 
January  6. 1983,  and  for  economic  injury 
until  the  close  of  business  on  May  5, 
1983,  at:  U.S.  Small  Business 
Administration,  350  S.  Figueroa  Stree, 
6th  Floor.  Los  Angeles,  Califomia  90071, 
or  other  locally  announced  locations. 

Interest  rates  for  applicants  Tiling  for 
assistance  under  this  declaration  are  as 
follows: 


UMI 


Homeowrwrs  with  credH  availabte  elsewhere 

HoTwjwners  aXTioul  credK  ■vaM)4e  elsewhere 

Businesses  wiW  cre<*  available  elsewhere  

Businesses  wittwut  credM  available  elsewhere  

Busmasses   (ElOU   withcxit   credK   availabM   els*- 

whei'e       ... 

Other  (norv-proW  orgarnzabons  including  charitable 

and  reitgous  orgarazanons) 


Per- 
cent 


13« 
61, 
13 

a 


IK 


It  should  be  noted  that  assistance  for 
agriculture  enterprises  is  the  primary 
responsibility  of  the  Farmers  Home 
Administration  as  specified  in  Pub.  L 
96-302. 

(Catalog  of  Federal  Domestic  Assistance 
PriigrHms  Nos.  5<»002  and  59008). 

D.i'fd;  November  4,  1982. 
[ames  C.  Sanders, 

Administrator. 

jl-T*  Hoc   K:-114a]  Fled  11-16-82:  B:4S  am| 
BILLING  C00€  8025-01-«l 


Senior  Executive  Service  Performance 
Review  Board;  Ust  of  Members 

agency:  Small  Business  Administration. 
ACTION:  Listing  of  Personnel  Serving  as 

Mfmbers  of  this  Agency's  Senior 
Executive  Service  Performance  Review 
Boards. 

summary:  Pub.  L  95-454  dated  October 
13.  1978,  (Civil  Service  Reform  Act  of 
la'Sj  requires  that  Federal  agencies 
publish  notification  of  the  appointment 
of  individuals  who  serve  as  members  of 
that  agency's  Performance  Review 
Board  (PRB).  The  following  is  a  listing  of 
those  individuals  currently  serving  as 
members  on  this  Agency's  Boards; 

1.  Charles  Hertzberg.  Deputy 
Associate  Administrator  for  Financial 
Assistance 

2.  Edwin  T.  Holloway,  Associate 
A  Jministrator  for  Finance  and 
Investment 

3.  Joe  Maas.  Assistant  .^dminlst^ato^ 
for  Administration 

4.  Robert  F.  McDermott,  Associate 
.•\dmmistrator  for  Procurement  & 
Technical  Assistance 

5.  Richard  L.  Osbourn,  Director  of 
Personnel  (Nonvoting  Member) 

6.  Marshall  ].  Parker.  Associate 
Deputy  Administrator  for  Special 
Programs 

7.  Albert  j.  Prendergast,  Director  of 
Field  Review 

8.  George  H.  Robinson,  Director  of 
Equal  Employment  Opportunity  and 
Compliance  (Nonvoting  Member) 

9  Carlos  Suarez,  Regional 
Administrator  (Denver) 

10.  Robert  B,  Webber.  General 
Counsel 

11.  Robert  L  Wright.  Jr..  Associate 
Administrator  for  Minority  Small 


Business  &  Capital  Ownership 
Development 

12.  Donald  P.  Young.  Deputy  General 
Counsel 

13.  Donald  Dougherty,  Assistant 
Inspector  General  for  Investigations. 
NASA 

14.  Robert  Hudak.  Assistant  Inspector 
General  for  Management  and  Fraud 
Control.  HUD 

15.  Donald  Kirkendall.  Assistant 
Inspector  General  for  Audit.  HUD 

16.  John  Czpanka,  Assistant  Inspector 
General  for  Planning  and  Evaluation, 
Dept.  of  Commerce 

For  further  information  contact  Ms. 
Frances  H.  Mendez,  Director,  Office  of 
Executive  Services,  on  (202)  65S-6516. 
Robert  A.  Tumbull, 
Acting  Administrator. 

|I"R  Doc  82-314*2  Filed  ll-lft-K.  8  45  dm] 
BILUNG  CODE  802S-01-M 


(Declaration  of  Disaster  Loan  No.  2068] 

Utah;  Declaration  of  Disaster  Loan 
Area 

Salt  Lake  County  and  the  adjacent 
county  of  Utah  in  the  State  of  Utah 
constitute  a  disaster  area  as  a  result  of 
torrential  rains  and  flooding  which 
occurred  on  September  24-30, 1982. 
Eligible  persons,  firms  and  organizations 
may  file  applications  for  loans  for 
physical  damage  until  the  close  of 
business  on  January  3,  1983,  and  for 
economic  injury  until  the  close  of 
business  on  August  4. 1983,  at  the 
address  below:  U.S.  Small  Business 
Administration.  125  South  State  Street. 
Room  2237.  Salt  Lake  City,  Utah  84138. 
or  other  locally  announced  locations. 

Interest  rates  for  applicants  filing  for 
assistance  under  this  declaration  are  as 
follows: 


Homeowners  with  credit  available  elsewhere 

Homeowners  without  credit  available  eisewtioro 

Bus«>asses  with  credit  availat>le  alsewriere 

Businesses  without  credit  available  eisewtiere 

Businesses  (ElOL)  without  credit  available  else- 
where   

Other  (non-profit  organizations  including  chantabis 
and  religious  organizatxxul 


Per. 
cer^ 


lan 

8 


1U 


It  should  be  noted  that  assistance  for 
agriculture  enterprises  is  the  primary 
responsibility  of  the  Farmers  Home 
Administration  as  specified  in  Pub.  L 
96-302. 

(Catalog  of  Federal  Domeitic  Assistance 
Programs  Nos.  59002  and  59008). 
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Dated:  November  5, 1982. 
James  C.  Sanders, 

Administrator. 

(FT!  Doc,  82-31480  Filed  11-16-82.  8:45  am) 
8ILUNG  CODE  802&-01-M 


PRESIDENT'S  TASK  FORCE  ON 
PRIVATE  SECTOR  INITIATIVES 

Final  Meeting 

November  9,  1982. 

The  President's  Task  Force  on  Private 
Sector  Initiatives  will  hold  its  final 
meeting  on  December  8, 1982  in  the 
Conference  Room  of  the  American  Red 
Cross  National  Headquarters  Building 
located  on  17th  Street,  NW., 
Washington,  D.C.  20Q06. 

The  meeting  will  convene  at  10:00  a.m. 
and  end  at  11:30  a.m.  This  meeting  is 
open  to  the  public.  However,  due  to  fire 
regulations,  the  attendance  will  be 
limited. 

Those  persons  wishing  to  attend 
should  call  Tish  Manes  at  the  Task 
Force  at  (202)  395-7366  to  make  a 
reservation.  Calls  should  be  placed 
between  the  hours  of  9:00  a.m.  and  3:00 
p.m.  only  on  December  2,  1982. 
Michael  P.  Castine, 
Deputy  Director.  Private  Sector  Initiatives. 

|FR  Doc.  82-3143(5  Filed  11-16-82,  3:45  dm) 
BILUNQ  CODE  3S10-CW-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

During  the  period  November  5  through 
November  11,  1982,  the  Department  of 
Treasury  submitted  the  following  public 
information  collection  requirements  to 
0MB,  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  these 
submissions  may  be  obtained  from  the 
Treasury  Department  Clearance  Officer, 
by  calling  (202)  634-2179.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  Treasury 
Reports  Management  Officer, 
Informatiori  Resources  Management 
Division,  Room  309. 1625  I  St.,  NW., 
Washington,  D.C.  20220;  and  to  the  OMB 
reviewer  listed  at  the  end  of  entry. 

Date  Submitted:  November  8, 1982 

Submitting  Bureau:  Internal  Revenue 
Service 

OMB  Number:  1545-0126 

Form  Number  1120F 

Type  of  Submission:  Revision 

Title:  U.S.  Income  Tax  Return  of  a  Foreign 
Corporation 

Purpose:  Form  1120F  is  filed  by  foreign 
corporations  that  are  engaged  in  a  trade  or 


business  in  the  U.S.  or  have  U.S.  investment 
income.  The  IRS  uses  Form  1120F  to 
determine  whether  the  foreign  corporation 
has  correctly  reported  its  income  and 
computed  its  tax. 

OMB  Reviewer.  Michael  Abrahams  (202) 
395-6880.  Office  of  Management  and  Budget. 
Room  3208,  New  Executive  Office  Building, 
Washington.  D.C.  20503. 

*  *  *  *  * 

Date  Submitted:  .\ovember  8.  1982 

Submitting  Bureau:  Internal  Revenue 
Service 

OMB  Number:  N/A  (new  submission) 

Form  Number:  6868 

Type  of  Submission:  .N'pw 

Title:  Qualified  Appraisers  Application 

Purpose:  IRS  has  a  steady  need  of 
independent  appraisers  of  a  wide  variety  of 
valuable  items  in  consideration  of  tax  claims 
and  disputes.  Such  requirements  may  not  be 
advertised  due  to  privacy  implications  of 
taxpapers  whose  property  is  in  question.  .No 
other  sources  of  information  is  available. 

OMB  Reviewer:  Michael  Abraha.-ns  (202) 
395-6880.  Office  of  Management  and  Budget. 
Room  3208,  New  Executive  Office  Building. 
Washington,  DC.  20503, 

*  «  •  «  . 

Ua'e  Submitted:  .N'ovem.ber  8,  1982 

Submitting  Bureau:  Internal  Revenue 
Service 

O.MB  Number:  1545-0635 

Form  Number  6789 

Type  of  Submission:  Extension 

Title:  Performance  Appraisal  [Non-IRS 
Candidates  Only) 

Purpose:  A  performance  appraisal  is 
required  to  consider  status  applicants 
employed  by  other  Treasury  Bureaus,  other 
agencies,  or  by  private  industry  |  if  candidates 
have  reinstatement  eligibility).  Both  FPM  335, 
Federal  promotion  regulations,  and  IRM  0335, 
IRS  promotion  regulations,  required 
svstematic  ranking  procedures  with  the 
appraisal  as  a  required  method  of 
consideration. 

O.MB  Reviewer:  Michael  Abrahams  (202) 
395-6880.  Office  of  Management  and  Budget, 
Room  3208,  New  Executive  Office  Building, 
Washington.  D  C.  20503. 

*  *         *  *         * 

Date  Submitted:  November  8.  1982 
Submitting  Bureau:  Bureau  of  Government 

Financial  Operations 
OMB  .Number:  1510-0005 
Form  .Number:  TFS-6309 
Type  of  Submission:  Revision 
Title:  Quarterly  Financial  Report 
Purpose:  This  report  is  used  by  insurance 

companies  to  report  their  financial  condition 

as  of  the  end  of  each  quarter. 
OMB  Reviewer:  Suzann  Evinger  (202';  395- 

6880,  Office  of  Management  and  Budget. 

Room  3208,  New  Executive  Office  Building, 

Washington,  D,C.  20503. 

«         •  •  •         • 

Date  Submitted:  November  9, 1982 
Submitting  Bureau;  Internal  Revenue 
Service 
OMB  Number:  1545-0052 
Form  Number:  990-PF  and  4720 
Type  of  Submission:  Revision 


Title:  Returns  for  Pn\ate  Foundation.  NDn- 
Exempt  Charitable  TrusLs  am;  Related 
Persons 

Purpose  IRC  section  B(.Jj3  requires  the 
filing  of  an  annual  information  return  by  all 
private  foundations  (taxable  or  tax  exempt) 
and  section  4947[a)(ll  trusts  treated  as 
pruate  foundations  Section  4940  imposes  ,i 
tax  on  net  investment  income  ar.d  §  .S3  494(>- 
1(a)  of  the  Regulations  requires  reporting  it 
on  the  return  filed  under  section  6033.  Section 
6011  requires  a  return  for  taxes  on  prohibited 
acts. 

O.MB  Reviewer  Michael  Abrahams  (202) 
395-6860.  Office  of  Management  and  Budget, 
Room  3208.  New  Executive  Office  Building. 
Washington,  D  C,  20.x13. 
'  «  •  ,  » 

Date  Submitted:  November  9.  1982 
Submitting  Bureau:  Alcohol,  Tobacco  and 

Firearms 
OMB  Number:  1512-0122 
Form  .Number:  .ATF  F  133  (5150.29) 
Type  of  Submission:  Elxtension 
Title:  Manufacturing  Record  of  Products 

Containing  Specially  Denatured  Alcohol 
Purpose  AFT  collects  this  information  in 

order  to  determine  if  specially  denatured 

spirits  are  produced,  withdrawn,  sold, 

transported  or  used  in  accordance  with 

statutes  and  regulations.  Such  a 

determination  is  made  through  post  audits  at 

the  site  of  manufacture  or  use. 
OMB  Reviewer  Suzann  Evinger  (202)  395- 

6880,  Office  of  Management  and  Budget, 

Room  3208.  New  Executive  Office  Building, 

Washington,  D.C.  20503. 

•         *         •         •  * 

Date  Submitted:  November  10. 1982 
Submitting  Bureau:  Internal  Revenue 
Service 
OMB  Number  1545-0090 
Form  Number  1040SS  and  1040PR 
Type  of  Submission:  Revision 
Title:  U.S.  Self-Employment  Tax  Return 
and  Planilla  Para  La  Declaracion  De  LA 
Contribucion  Federal  Sobre  El  Trabajo  Per 
Cuenfa  Propia-Puerto  Rico 

Purpose:  Forms  1040SS  and  1040PR  are 
used  to  figure  self-employment  tax  in 
accordance  with  IRC  chapter  2  of  Subtitle  A. 
and  provide  proper  credit  to  taxpayer's 
Social  Security  account.  The  data  is  used  to 
determine  whether  the  proper  amount  of  self- 
employment  tax  is  reported. 

OMB  Reviewer  Michael  Abrahams  (202) 
395-6880,  Office  of  Management  and  Budget. 
Room  3208.  New  Executive  Office  Building, 
Washington.  DC.  20503, 

Dated:  November  12, 1982. 
Joy  Tucker, 
Departmental  Reports  Management  Officer. 

IVR  Doc  82-31-MO  Filed  11-18-82;  8:45  am) 
BILLING  CODC  W10-2S-M 


VETERANS  ADMINISTRATION 

Guidelines  Pertaining  to  Treatment  of 
Veterans  Exposed  to  Agent  Orange 

agency:  Veterans  Administration. 
ACTION:  Publication  of  Guidelines, 


51&40 
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summary:  The  Veterans'  Health  Care, 
Training,  and  Small  Business  Loan  Act 
of  1981,  Pub.  L  97-72,  authorizes  the 
Veterans  Administration  (VA)  to  treat 
veterans  for  disabilities  which  may  have 
been  caused  by  exposure  to  dioxins  or 
toxic  substances  in  a  herbicide  or 
defoliant  used  for  military  purposes.  On 
December  2. 1981.  the  VA  published  for 
public  comment,  two  Department  of 
Medicine  &  Surgery  (DM  &  S)  Circulars 
containing  interim  guidelines  for  use  by 
VA  physicians  to  assist  them  in  making 
determinations  in  individual  cases  as  to 
whether  a  disability  may  have  been 
caused  by  such  exposure  (46  FR  58636 
through  58637).  Because  of  the  public 
interest  on  this  subject,  the  VA  is 
publishing  a  summation  of  the 
comments  received,  and  the  new  DM&S 
Circular  10-82-185  containing  guidelines 
on  treatment  of  veterans  exposed  to 
agent  orange. 

EFFECTIVE  DATE:  The  effective  date  of 
D.M&S  Circular  10-82-185  is  September 
16, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Barclay  M.  Shepard,  Special 
Assistant  to  the  Chief  Medical  Director 
for  Environmental  Medicine  (102), 
Department  of  Medicine  &  Surgery. 
Veterans  Administration.  810  Vermir;' 
Avenue,  NW,  Washington,  DC  20420. 
(202)  389-5412. 

SUPPLEMENTARY  INFORMATION:  The  VA 
received  comments  from  nine 
organizations  or  individuals.  They 
addressed  both  DM&S  Circular  10-81- 
249  relating  to  herbicide  and  defoliant 
exposure,  and  DM&S  Circular  10-81-250 
relatmg  to  ionizing  radiation  exposure. 
This  notice  discusses  only  comments 
received  concerning  DM&S  Circular  10- 
61-249. 

One  commentator  suggested  that 
DM&S  Circular  10-81-249  be  amended 
to  provide  a  presumption  of  exposure. 
Such  a  presumption  would  be  consistent 
with  the  longstanding  VA  policy  of 
presuming  exposure  to  herbicides  in  the 
absence  of  evidence  clearly  establishing 
nonexposure.  The  VA  adopted  this 
policy  because  it  is  usually  impossible 
to  determine  with  any  degree  of 
certainty,  whether  a  specific  individual 
was  exposed  to  herbicides  used  in 
Vietnam.  Rather  than  impose  a  burden 
on  the  veteran  to  demonstrate  exposure 
for  purposes  of  determining  eligibility 
for  compensation,  it  is  presumed  to  have 
occurred  A  similar  approach  is 
appropriate  to  determine  eligibility  for 
medical  treatment  under  the  authority  of 
Pub.  L  97-72.  Accordingly,  the  circular 
is  modiBed  to  provide  a  presumption  of 
exposure. 

Another  comment  called  attention  to 
the  documentation  required  in  the 


medical  record  when  treatment  is 
authorized  for  a  condition  not  ordinarily 
considered  to  be  due  to  exposure.  The 
suggestion  was  made  that  similar 
documentation  be  required  when  a 
veteran  is  found  not  to  be  eligible  for 
treatment  under  the  authority  of  Pub.  L 
97-72.  The  suggestion  is  found  to  have 
merit  and  has  been  adopted. 

One  commentator  noted  that 
guidelines  leave  the  decision  on  whether 
a  veteran  qualifies  for  care  under  this 
authority  with  the  responsible  staff 
physician.  Consultation  with  the  Chief 
of  Staff  is  required  only  when  the 
physican  finds  a  veteran  requires  care 
for  a  condition  not  ordinarily  considered 
to  be  due  to  exposure.  The  commentator 
recommended  that  there  should  be 
consultation  with  the  Fanvironmental 
Physician  who  should  have  the  authority 
to  decide  whether  the  veteran's 
condition  qualified  for  care.  This 
sviggestion  has  some  merit.  The 
Environmental  Physician  is  charged 
with  the  responsibility  of  being  fully 
knowledgeable  in  the  area  of  the  health 
effects  of  exposure  to  herbicides.  As 
such  he/she  can  make  a  valuable 
contribution  in  the  decision  and  should 
be  consulted  in  cases  which  involve 
conditions  not  ordinarily  considered  to 
he  due  to  exposure.  The  decision 
whether  to  admit  the  veteran  under  this 
authority  should  remain,  however,  with 
the  responsible  staff  physician  who  is 
ultimately  accountable  for  the  actions 
taken.  This  policy  is  consistent  with  the 
practice  and  procedures  concerning  the 
admission  of  veterans  gemerally  to  VA 
medical  facilities. 

One  commentator  suggested  that  the 
guidelines  should  be  expanded  to 
provide  treatment  for  the  mutagenicity 
of  herbicides.  Specifically,  it  was 
recommended  that  the  VA  provide 
genetic  counseling,  prenatal  care  and 
testing,  pregnancy  termination  and 
counseling,  and  postnatal  care.  The  VA 
does  not  have  the  general  statutory 
authorization  to  provide  these  services 
to  the  spouses  of  veterans.  Therefore. 
this  recommendation  was  not  adopted. 

A  suggestion  was  made  that  the 
guidelines  contain  a  listing  of  the 
conditions  for  which  treatment  will  be 
provided.  The  approach  taken  by  the 
VA  is  designed  to  encompass  the 
greatest  number  of  medical  conditions 
that  may  be  associated  with  exposure. 
Further,  the  guidelines  are  intended  to 
be  liberally  construed.  A  listing  of 
conditions  that  may  be  treated  would 
have  reduced  the  number  of  veterans 
who  may  be  provided  care.  As  currently 
worded,  the  responsible  staff  physician 
has  greater  flexibility  than  would  be  the 
case  were  a  comprehensive  listing 
attempted. 


DM&S  Circular  10-81-249,  Guidelines 
for  Implementation  of  Legislation 
Related  to  the  Provision  of  Health  Care 
Services  to  Veterans  Exposed  to 
Dioxins,  is  rescinded  and  replaced  by 
DM&S  Circular  10-82-185,  dated 
September  16, 1982,  and  is  set  forth 
belew. 

Dated:  November  9, 1982. 

By  direction  of  the  Administrator. 
Everett  Alvarez,  Jr.. 
Deputy  Administrator. 

Circular  10-82-185 

Veterans  Administration, 

Department  of  Medicine  and  Surgery. 

Washington,  DC. 

September  16. 1982. 

To:  Directors,  Medical  Centers,  Medical 
and  Regional  Office  Centers,  Regional 
Offices,  Regional  Offices  with 
Outpatient  Clinics,  Domiciliary,  and 
Outpatient  Clinics 

Subject:  Guidelines  for  Implementation 
of  Legislation  Related  to  the  Provision 
of  Health  Care  Services  to  Veterans 
Exposed  to  Dioxins 

1.  The  "Veterans'  Health  Care. 
Training,  and  Small  Business  Loan  Act 
of  1981  "  was  signed  into  law  on 
November  3, 1981.  The  Act,  Public  Law 
97-72,  authorizes  the  Veterans 
Administration  to  provide  certain  health 
care  services,  as  described  in  paragraph 
3.  to  any  veteran  of  the  Vietnam  era 
(August  5, 1964-May  7, 1975)  who  while 
serving  in  Vietnam  may  have  been 
exposed  to  dioxin  or  was  exposed  to  a 
toxic  substance  in  a  herbicide  or 
defoliant  used  for  military  purposes. 
Verification  of  service  in  Vietnam 
during  the  Vietnam  era  (August  5,  1964- 
May  7, 1975)  will  be  required.  In  the 
absence  of  affirmative  evidence  to  the 
contrary,  a  Vietnam  veteran's 
contention  of  exposure  will  be  accepted. 

2.  Health  care  services  may  not  be 
provided  under  this  law,  for  the  care  of 
conditions  which  are  found  to  have 
resulted  from  a  cause  other  than  the 
specified  exposures. 

3.  Health  care  services  authorized 
under  this  provision'are  limited  to 
hospital  and  nursing  home  care  in  VA 
facilities  and  outpatient  care  in  VA 
facilities  on  a  pre-  or  post- 
hospitalization  basis  or  to  obviate  a 
need  for  hospitalization.  Such  health 
care  services  will  be  provided  without 
regard  to  the  veteran's  age,  service- 
connected  status  or  the  inability  of  the 
veteran  to  defray  the  expenses  of  such 
care.  Veterans  furnished  outpatient  care 
under  this  authority  will  be  accorded 
priority  ahead  of  other  nonservice- 
connected  veterans  and  equal  to  former 
Prisoners  of  War  who  are  receiving  care 
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for  nonservice-connected  conditions. 
Congress  made  it  clear  that  this  law 
provides  for  health  care  only,  and  that  a 
determination  that  the  veteran  is  eligible 
for  such  care  does  not  constitute  a  basis 
for  service-connection  or  in  any  way 
affect  determinations  regarding  service- 
connection. 

4.  Each  veteran  who  served  in  the 
Republic  of  Vietnam  and  who  requests 
VA  medical  care  will  be  provided  a 
physical  examination  and  appropriate 
diagnostic  studies  as  prescribed  by 
DM&S  circular  10-81-54.  'Possible 
Exposure  of  Veterans  to  Herhicidus 
During  the  Vietnam  War."  The 
examination  and  studies  with  a 
complete  medical  history  will  be 
documented  in  the  medical  rccoi  J.  If 
such  an  examination  has  been 
completed  within  the  prior  six  months, 
only  those  procedures  which  are 
medically  indicated  by  the  current 
circum.stances  need  be  repeated.  Where 
the  findings  reveal  a  condition  requiring 
treatment,  the  responsible  st.iff 
physician  shall  make  a  determination  as 
to  whether  the  condition  resulted  from  a 
cause  other  than  the  specified  exposure. 
!n  making  this  determination,  the 
physician  should  consider  that  the 
following  types  of  conditions  are  not 
ordinarily  considered  to  be  due  to  such 
exposure: 

a.  Congenital  or  developmental 
ccmditions,  e.g.,  spina  bifida;  scoliosis. 

b.  Conditions  which  are  known  to 
have  pre-existed  military  service. 

c.  Conditions  resulting  from  trauma, 
e.g.,  deformity  or  limitation  of  motion  of 
an  extremity. 

d.  Conditions  ha\ing  a  specific  and 
u  ell  established  etiology,  e.g., 
tuberculosis:  gout. 

e.  Common  conditions  ha\  ing  a  well 
recognized  clinical  course,  e.g.,  inguinal 
hernia:  acute  appendicitis. 

5.  On  occasion,  the  responsible  stuff 
physician  may  find  that  a  veteran 
requires  care  for  one  or  more  of  the 
conditions  listed  in  paragraph  4,  but  that 
the  case  presents  complicating 
circumstances  that  make  the  provisions 
of  care  under  this  authority  appropriate 
In  such  instances,  the  physician  should 
seek  guidance  from  the  Chief  of  Staff 
and  the  Environmental  Physician 
regarding  authorization  for  treatment.  If 
treatment  is  so  authoirzed,  the  reasons 
will  be  clearly  documented  in  the 
medical  record.  Veterans  who  are  not 
provided  needed  medical  care  under  this 
circular  may  be  furnished  care  if  they 
are  eligible  under  any  other  statutory 
authority. 

6.  In  the  event  the  responsible  staff 
physician  finds  that  a  veteran  has  a 
condition  not  ordinarily  considered  to 
be  due  to  the  specified  exposure  and 


there  are  no  complicating  circumstances 
warranting  the  provision  of  care  under 
this  authority,  the  decision  and  its  basis 
will  be  clearly  documented  in  the 
medical  record. 

7.  The  provisons  of  this  circular  will 
not  exclude  any  veteran  who  ser\  ed  in 
the  Republic  of  Vietnam  from  being 
included  in  the  VA's  Agent  Orange 
Registry  Program  as  oudined  in  DM&S 
Circular  10-«l-54,  dated  March  18,  1981. 

8.  These  guidelines  will  be  effective 
upon  receipt.  A  copy  of  the  pertinent 
guidelines  should  be  made  available  to 
any  veteran  seeking  care  under  this 
authority. 

9.  This  circular  rescinds  DM&S 
Circular  10-81-249  dated  November  18, 
1981. 

W.  J.  Jacoby.  Jr.,  M.D.. 
Deputy  Chief  Medical  Director. 

|FR  Doc  82-,Tl  386  Filed  11-16-82:  8.45  am| 
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Privacy  Act  of  1974;  Proposed 
Amendment  of  Systems  Notice, 
Additional  Routine  Use  Statement 

Notice  is  hereby  given.'thal  the 
Veterans  Administration  is  considering 
adding  two  new  routine  use  statements 
to  the  following  system  of  VA  records 
set  forth  on  page  671  of  the  Federal 
Register  publication,  "Privacy  Act 
Issuances.  1980  Compilation,  Volume 
V". 

24V A 136     Patient  Medical  Rccord.s— 
\  A 

Questions  have  arisen  regarding  the 
authoriiy  under  the  Privacy  Act  of  1974 
to  permit  disclosures  from  VA  Systems 
of  Records  24V.'M36  to  respond  to 
subpoenas  from  a  Federal,  State  or 
municipal  court  or  a  party  in  litigation  or 
to  respond  to  subpoenas  issued  by 
Federal.  State  or  municipal 
administrative  agencies  functioning  in  a 
quasi-judicial  capacity.  In  the  past,  the 
\'A  has  interpreted  "subpoena"  to  be 
within  the  meaning  of  subsection  (b)(ll) 
of  the  Privacy  Act  (5  U.S.C.  552a(b){ll)) 
which  authorizes  disclosures  of  patient 
medical  records  pursuant  to  an  "order  of 
a  court  of  competent  jurisdiction." 
However,  due  to  recent  court  decisions 
which  have  held  to  the  contrary,  the 
Department  of  Medicine  and  Surgery  is 
establishing  two  new  routine  uses, 
numbers  23  and  24,  which  concern  t!ie 
release  of  information  pursuant  to  a 
subpoena  from  a  Federal,  State  or 
municipal  grand  jury;  a  Federal,  State  or 
municipal  court  or  a  party  in  litigation:  a 
Federal  agency  or  party  to  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency;  or  to  a 
State  or  municipal  administrative 


agency  functionirvg  in  a  quasi-iudicia! 
capacity  or  a  party  to  a  protierding 
being  condutteii  tiy  such  agency,  in 
order  for  the  VA  to  respond  to  and 
comply  with  the  issuance  of  the 
subpoena. 

Interested  persons  are  invited  to 
submit  comments,  suggestions,  or 
objections  regarding  the  proposal  to  the 
Administrator  of  Veterans  Affaire 
(271A),  Veterans  Admimstration.  810 
Vermont  Avenue.  N\V..  Washington. 
D.C.  2042a  All  relevant  material 
received  before  December  16. 1982  will 
be  considered. 

All  written  comments  received  will  be 
available  for  public  inspection  at  the 
above  address  only,  between  the  hours 
of  8:00  a.m.  and  4:30  p.m..  Monday 
through  Friday  (except  holidays),  until 
December  31. 1982. 

If  no  public  comment  is  received 
during  the  thirty-day  review  period 
allowed  for  public  comment  or  unless 
otherwise  published  in  the  Federal 
Register  by  the  Veterans 
Administration,  the  new  routine  use 
statements  included  herein  are  effective 
December  16. 1982. 

Approved:  November  9. 1982. 

By  direction  of  the  Administrator. 
Everett  AKarez.  |r.. 
Deputy  A  dministrator. 

24VA136 

In  the  system  identified  as  24VA136. 
"Patient  Medical  Record-VA."  the  two 
new  routine  use  statements  are  added  to 
read  as  follows: 

SYSTEM  name: 

Patient  Medical  Record — VA 


FIOUTINF  USES  OF  BECORCS  MiiSTAiNFD  iN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCM  USES: 

«  •  «  •  • 

23.  Any  information  in  this  system 
may  be  disclosed  to  a  Federal  grand 
jury,  a  Federal  court  or  a  party  in 
litigation,  or  a  Federal  agency  or  party 
to  an  administrative  proceeding  being 
conducted  by  a  Federal  agency,  in  order 
for  the  VA  to  respond  to  and  comply 
with  the  issuance  of  a  Federal  subpoena. 

24.  Any  information  in  this  system 
may  be  disclosed  to  a  Stale  or  municipal 
grand  jury,  a  State  or  municipal  court  or 
a  party  in  litigation,  or  to  a  State  or 
municipal  administrative  agency 
functioning  in  a  quasi-judicial  capacity 
or  a  party  to  a  proceeding  being 
conducted  by  such  agency,  in  order  for 
the  VA  to  respond  to  and  comply  with 
the  issuance  of  a  Slate  or  municipal 
subpoena:  provided,  that  any  disclosure 
of  claimant  information  made  under  this 
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routine  use  must  comply  with  the 
provisions  of  38  CFR  1.511. 

***** 

FT*  Doc,  82-31424  FMed  ll-16-<i2.  3  4.5   im| 
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Station  Committee  on  Educational 
Allowances;  Meeting 

Notice  is  hereby  given  pursuant  to 
Section  V,  Review  Procedure  and 
Hearing  Rules,  Station  Committee  on 
Educational  Allowances  that  on 


.Vovember  24,  1982,  at  1:00  p.m.,  the 
\'eterans  Administration  Regional 
Office.  St.  Petersburg,  Florida  Station 
Committee  on  Educational  Allowances, 
shall,  at  the  Federal  Building,  Room  654, 
144  Ist  Avenue  South.  St.  Petersburg, 
Florida,  conduct  a  hearing  to  determine 
whether  Veterans  Administration 
benefits  to  all  eligible  persons  enrolled 
i.n  an  Apprenticeship  Training  Program 
at  Orlando  Plumbers  Joint 
Apprenticeship  Committee,  2153  West 
Oci.Kndse  Road.  Orlando.  Florida  32809, 


should  be  discontinued,  as  provided  in 
38  CFR  21.4134,  because  a  requirement 
of  law  is  not  being  met  or  a  provision  of 
the  law  has  been  violated.  All  interested 
persons  shall  be  permitted  to  attend, 
appear  before,  or  file  statements  with 
the  Committee  at  that  time  and  place. 

Dated:  November  8,  1902. 
Thomas  Jensen, 

Acting  Director. 

IFR  Doc.  B2-31500  Filed  11-16-82,  8:46  am] 
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FEDERAL  COMMUNICATIONS  COMMISSION 

The  Federal  Communicalinns 
Commission  will  hold  a  Closed  Meeting 
on  the  subject  listed  below  on  Thursday, 
November  18, 1982,  following  the  Open 
Meeting  which  is  scheduled  to 
commence  at  9:30  a.m.,  in  Room  856, 
1919  M  Street  NW.,  Washington,  D.C. 

Agenda.  Item  No.,  and Suk'fct 

Ht'aring — 1 — Petition  for  the  Reconsideration 
of  Order  authorizing  transfer  of  control  in 
the  WesterviUe,  Ohio  comparative  renewal 
proceeding  (Docket  Nos  82-282  and  82- 
283). 

This  item  is  closed  to  the  public 
because  it  concerns  adjudicatory 
matters  (See  47  CFR  0.603  [))). 

The  following  persons  are  expected  to 
attend: 

Commissioners  and  their  Assistants 
General  Counsel  and  members  of  his  staff 
Managing  Director  and  members  of  his  staff 
Chief.  Office  of  Public  Affairs  and  members 
of  his  staff 

Action  by  the  Commission  November 
13.  1982:  Commissioners  Fowler, 
Chairman;  Quello,  Fogarty,  Jones, 
Dawson,  and  Sharp  voting  to  consider 
this  item  in  Closed  Session. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino,  FCC  Public  Affairs 
Office,  telephone  number  (202]  254-7674. 


Issued:  November  10.  1982. 

William  J.  Tricarico. 

Secretary.  Federal  Communicotions 
Commission. 

|S-Ill,S6-8:  Filed  i;-i>-rt:   !-  V'  xml 
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FEDERAL  COMMUNICATIONS  COMMISSION 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  hsted  below  on 
Wednesday,  November  18,  1982,  Vkhn  'n 
is  scheduled  to  commence  at  9:30  a.m., 
in  Room  856.  ct  1919  M  Street.  WV., 
Washington.  D.C. 

Agenda.  Item  So.,  and  Subject 

General— 1 — Title:  Implementation  of 
Recorrmendations  of  Advisory  Committee 
on  Alternative  Financing  for  Minority 
Opportunities  in  Telecommunication. 
Summary:  The  Commission  will  consider 
the  adoption  of  policy  statements, 
legislative  recom.mendations.  and 
associated  documents  relating  to 
implementation  of  various 
recommendations  contained  in  the  Final 
Report  of  the  Advisory:  Committee  on 
Alternative  Financing  for  Minority 
Opportunities  in  Telecommunications, 
adopted  in  May,  1982. 

Genera! — 2 — Title:  Report  and  order  to 
remove  station  log  requirements  and 
provide  for  additional  utilization  of 
frequencies  122,030,  122.775  and  122.850 
MHz  in  the  .Aviation  Ser\'ices.  Summary: 
The  FCC  will  consider  whether  to  amend 
Parts  2  and  87(1)  to  eliminate  the 
requirement  for  stations  in  the  Aviation 
Services  to  maintain  logs.  (2)  to  permit  the 
frequency  122,050  MHz  to  be  used  by  air 
earner  aircraft  as  well  as  private  aircraft 
for  enroule  Oight  ad\isory  service,  and  (3) 
to  make  the  frequencies  122.775  and  122,850 
MHz  available  for  communications 
between  aircraft  on  the  ramp  area  of  an 
airport  and  aviation  service  organizations 
located  on  the  airport. 

General — 3 — Title:  CHF  Television  Receiver 
Noise  Figures,  Summary:  The  Commisison 
w  lil  consider  whether  to  adopt  a  Notice  of 
r.-oposed  Rulemaking  in  Docket  21010, 
proposing  to  reduce  the  maximum 
allowable  UHF  television  receiver  noise 
figure  to  12  db,  and  to  make  associated  rule 
changes. 

General — 4 — Title:  Implementation  of  the 
Final  Acts  of  the  World  Administrative 
Radio  Conference,  Geneva,  1979.  Summary: 
The  FCC  will  consider  amendment  of  Part  2 
of  its  Rules  to  implement  domestically  the 
radio  frequency  spectrum  allocations 
adopted  by  the  1979  World  Administrative 
Radio  Conference. 


Private  Rndio — l  —  Titie  .^rnen.i'iient  of 
channeling  arrangemeni  between  Car.niiH 
and  the  United  States  go\err.:r.n  \  UK 
public  correspondence  coast  sta'ion 
frequencies  in  th»  Pacific  .\or*h  west. 
Summary:'  The  Comm.ission  w;il  consider  a 
Notice  of  Proposed  Rulemaking  w  hich 
would  modif>  these  arrangements 

Private  Radio— 2—7";.'. e  Report  ar.d  Order  to 
eliminate  unnecessary  reporting  and 
recordkeeping  requirements  m  the  Aviation 
Services.  Summary:  The  FCC  will  consider 
whether  to  amend  Part  87  (Aviation 
Services]  to  remove  certain  reporting  and 
rerordkeepmg  requirements  which  appear 
to  impose  unnecessary  burdens  on  the 
aviation  public 

Private  Radio — 3 — Title:  Closure  of  public 
coast  class  I-A  stations  KOK  and  KLB  at 
Los  Angeles  and  Seattle.  Summary:  The 
Commission  will  consider  whether  to 
permit  these  stations  to  close. 

Common  Carrier — 1 — Subject:  Application  for 
Modification  of  Domestic  Fixed  Satellite 
Space  Station  Authorization.  Summary: 
The  Commission  will  consider  Southern 
Pacific  SateUite  Company's  request  to 
modify  its  satellite  space  station 
authorizations  to  permit  noncommon 
carrier  transponder  transactions. 

Common  Carrier — 2 — Subject  Report  and 
Order,  Pacific  Planning  Process,  1981-1995 
(CC  Docket  No.  81-343).  Summary:  The 
Commission  will  consider  comments  from 
interested  parties  on  the  tentative 
conclusions  in  its  Notice  of  Proposed 
Rulemaking  looking  into  policies  to  be 
followed  in  the  authorization  of  common 
carrier  facilities  in  the  Pacific  Ocean 
Region  during  1981-1995. 

Common  Carrier — 3 — Title:  Northwestern 
Bell  Petition  for  Declaratory  Ruling. 
SummaryrThe  Commission  has  been  asked 
to  determine  whether  the  extended  area 
agreement  between  Northwestern  Bell 
Telephone  Company  and  Northwest  Iowa 
Telephone  Company  is  applicable  to  the 
division  of  revenues  for  the  origination  or 
termination  of  Execunet  service. 

Common  Carrier— 4— rZ/ye.  MTS-WATS 
Market  Structure  Inquiry.  Summary:  The 
Commission  will  consider  the  question  of 
the  appropnate  entry  policy  for  the 
Alaskan  interstate  KtTS-WATS  market. 
This  Item  evaluates  the  comments  received 
'  in  response  to  the  Commission's  Report 
and  Third  Supplemental  Notice  of  Inquiry 
and  Proposed  Rulemaking.  That  Order 
Provided  Alasrom,  Inc,  and  other 
interested  part.es  an  opportunity  to  f;ie 
additional  comments  regarding  the 
contention  that  competitive  entry  should 
not  be  authorized  in  Alaska  for  MTS- 
V\','\TS  service. 

Common  Carrier — 5 — Title:  Policies 
governing  the  ownership  and  operation  of 
domestic  satellite  earth  stations  in  the  Bush 
communities  in  Alaska  Summary:  The 
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Commission  will  consider  the  sfafTs 
recommendation  on  the  appropriate 
ownership  structure  for  the  Alaskan  Bush 
earth  stations  in  response  to  the  comments 
received  In  CC  Docket  No.  80-584. 

Common  Carrier — 6 — Subject:  Revisions  to 
Bell  System  Operating  Companies  Tariffs 
offenng  facilities  for  use  by  other  common 
earners.  Summary:  The  Commission  will 
consider  whether  to  allow  proposed  tariff 
revisions  filed  by  ATST  and  the  Bell 
Operating  Companies  to  become  effective. 
These  proposed  revisions  would  increase 
rates  for  intercity  and  intracity  channels 
used  by  other  common  carriers  in  their 
interstate  private  line  networks. 

Television — 1 — Title:  New-Vision,  Inc.'s 
application  for  review  and  petition  for  stay 
of  Bureau  action  granting  the  application  of 
Chesapeake  Television,  Inc.  for  STV 
authorization  for  WBFF  (TV),  Baltimore. 
Maryland.  Summary:  The  Commission  will 
determine  whether  the  Bureau  was  correct 
in  granting  Chesapeake  s  application  and 
whether  a  stay  of  that  action  should  be 
granted. 

Broadcast — \ — Suh/ecl:  Reduction  of  the 
financial  information  required  by  certain 
ripplication  forms.  Summary:  The 
Commission  will  consider  adopting  a 
Public  Notice  specifiying  information  that 
no  longer  need  be  provided  in  certain 
broadcast  application  forms. 

Broadcast — 2 — Tjtie:  showing  of  financial 
qualifications  of  broadcast  applicants  in 
comparative  hearings.  Summary:  The 
Commission  will  consider  a  Public  Notice 
concerning  the  disposition  of  financial 
issues  in  broadcast  hearing  cases  where 
one  or  all  of  the  applicants  submitted  the 
full  financial  showing  formerly  required,  in 
place  of  the  presently  permitted  financial 
certification. 

Broadcast— 3— 7"/(/ft  BC  Docket  No.  81-897, 
.■\mendment  of  Section  73.3597  of  the 
Commission's  Rules  (Applications  for 
Voluntary  .Assignments  or  Transfers  of 
Control).  Summary:  The  Commission  will 
consider  action  !o  be  taken  in  response  to 
the  .\'otice  in  BC  Docket  No.  81-897.  which 
proposed  elimination  of  the  "three  year 
rule"  and  the  underlying  "trafficking" 
policy. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino,  FCC  Public  Affairs 
Office,  telephone  number  (202)  254-7674. 

Issued:  November  10.  1982. 

William  ].  Tricarico, 

Spcretary.  Federal  Communications 
Commission. 


|S-;o5<»-«:  Filed  n-lVfl2,  ll  4<i  am| 
BILLINQ  CODE  S712-01-M 
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FEDERAL  ENERGY  REGULATORY 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 


PREVIOUS  ANNOUNCEMENT:  47  FR  51490, 

November  9.  1982. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  1  p  m.,  November  1.2,  1982. 

CHANGE  IN  THE  MEETING:  The  closed 
meeting  has  been  cancelled. 
Kenneth  F  Plumb. 

Secrftury 

|S-ie61-a2  Filed  11-l$-82:  3:ie  pm| 
BILLING  COOe  •717-01-11 


FEDERAL  RESERVE  SYSTEM 

Bodrd  of  Governors 

TIME  AND  DATE:  10  am,  Monday. 
November  22,  14H2. 

PLACE:  2nth  S'rpt-t  rind  Constitution 
Avenue,  NVV,,  VVdshington,  D.C.  20551. 

STATUS:  Cln.sed. 

MATTERS  TO  BE  CONSIDERED: 

I    Proposed  conceptual  building  design 
pl.ms  and  budget  estimate  for  the  Omaha 
Branch  of  the  Federal  Reserve  Bank  of 
Kansas  City. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
sal.jry  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  ]oseph  R.  Coyne, 
Assistant  to  the  Board  (202)  452-3204. 

Dated   November  12,  1982. 
lames  McAfee, 
Associate  Secretary  of  the  Board. 

Vlh.S4-«2  F>i.'d  n-U-«2,  4:07  pml 
BILLING  COOE  8210-01-M 


FEDERAL  RESERVE  SYSTEM 

(Board  of  Governors) 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  Notice 
forwarded  to  Federal  Register  on 
Wednesday.  .November  10,  1982. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  10  a  7.\  .  Thursday, 

November  18.  1982. 

CHANGES  IN  THE  MEETING:  Deletion  of 
the  following  open  item(s)  from  the 

agenda; 

Proposed  amendment  to  Regulation  D 
(Reserve  Requirements  of  Depository 
Institutions!  to  apply  zero  percent  reserve 
requirements  to  S2  million  in  reservable 
liabilities  at  each  depository  institution. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board,  (202)  452-3204. 


Dated:  November  12,  1982. 
James  McAfee, 

Associate  Secretary  of  the  Board 

IS-1655-B2  Filed  11-12-B2,  4  04  pm| 
BIUJNQ  COOE  (210-01-M 


FEDERAL  RESERVE  SYSTEM 

(Board  of  Governors) 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  47  FR  50797. 
Tuesday,  November  9,  1982. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  10  a.m.,  Monday. 
November  15,  1982. 

CHANGES  IN  THE  MEETING:  One  of  the 

items  announced  for  inclusion  at  this 
meeting  was  consideration  of  any 
agenda  items  carried  forward  from  a 
previous  meeting;  the  following  such 
closed  item(s)  was  added: 

Federal  Reserve  Bank  and  Branch  director 
appointments,  (This  matter  was  originally 
announced  for  a  meeting  on  November  1. 
1982.) 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board.  (202)  452-3204. 

Dated;  November  15,  1982. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

|S-1662-a2  Filed  11-15-82:  3  .55  pm! 
BILLING  CODE  6210-01-M 


NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

TIME  AND  DATE:  2:30  p.m.,  November  22, 
1982. 

PLACE:  Board  room,  Federal  Home  Loan 
Bank  Board.  1700  G  Street,  NW., 
Washington,  DC  20552. 

STATUS:  Open  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Timothy  McCarthy, 
Associate  Director,  Communications 
202-653-2705. 

|AQENOA: 

tl.  Call  to  Order  and  Remarks  of  the  Chairman 

II.  Approval  of  Minutes,  August  16,  1982 

III.  Resolution:  Annual  Meeting  of  the  Board. 

1983 
rV.  Resolution:  Regular  Meetings  of  the 
Board.  1983 

V.  Resolution:  Amendments  to  Bylaws 
Resolution:  Policy  and  General  Procedures 

for  Notation  Voting 

VI.  Report  of  the  Ad  Hoc  Committee- 

Delegations 
Resolution:  Delegations  of  Authority 

VII.  Report  of  the  Ad  Hoc  Committee-Budget 
Resolution:  Approval  of  fiscal  year  1983  Line- 
Item  Budget 


JMI 
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V'lll.  Resolution:  Appointment  of  Budget 
Committee 

IX  Executive  Director's  Report 

X  Treasurer's  Report 
November  12,  1982. 
Donnie  L.  Brjant, 
Secretary. 

:■;  i66o-«:  Fdcd  1 1 -15-B2: :  is  pm| 

BILLING  CODE  0000-00-M 

8 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Week  of  November  15,  1982. 

PLACE:  Commissioners'  Conference 
Room.  1717  H  Street,  N.VV..  VVashinqton. 
DC. 

STATUS:  Open, 

MATTERS  TO  BE  DISCUSSED: 

7 tiursday.  Xovpmbcr  18 

1000  a  m 
firipfing  on  Actions  on  Steam  Generator 
Problems  (Public  meeting) 
2:00  p.m.: 

Options  Regarding  High  Level  Waste 
Rule— Technical  Criteria  (Part  60)  (Public 
meeting) 
4:00  p  m.: 
Affirmation/Discussion  and  Vote  (Public 
meeting) 

a.  Pending  Commission  Proceeding 

Concerning  Renewal  of  Byproduct 
Materials  License  of  Self-Powered 
Lighting,  Inc. 

b.  N'omenclature  Changes  to  Implement 

Executive  Order  12356 

Friday.  November  19: 

10:00  a.m.: 
Discussion  of  Emergency  Planning  at 
Indian  Point  (Public  meeting) 
2:00  p  m  : 
Briefing  on  Hydrogen  Control  Program 
(Pubiic  meeting) 

ADDITIONAL  INFORMATION:  Briefing  by 
Regulatory  Reform  Task  Force — 
Administration  Proposals  scheduled  for 
N'ovember  8  was  postponed. 

On  November  4  the  Commission  voted 
3-0  (Commissioners  Ahearne  and 
Roberts  not  present)  to  hold  Status  of 
Zimmer  Investigation,  schrdiiled  for 
November  8  and  to  hold  Affirmation  of 
Immediate  Effectiveness  Decision 
Regarding  Licensing  Board's  Decisions 
m  Summer  Operating  License 
Proceeding,  held  that  day,  Discussion/ 
Possible  Vote  on  Full  Power  Operating 
License  for  Summer-1  scheduled  to  be 
held  November  12. 

Briefing  on  Sandia  Consequences 
Study  scheduled  for  November  12 
ivoved  to  November  10. 


AUTOMATIC  TELEPHONE  ANSWERING 
SERVICE  FOR  SCHEDULE  UPDATE:  (202) 
634-1498.  Those  planning  to  attend  a 
meeting  should  reverify  the  status  on  the 
day  of  the  meeting 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Walter  Magee  (202)  634- 
1410. 

November  10.  1982. 
Walter  Magee, 

Office  of  I  he  Secretary. 

18-1656-82  F.lfd  11-15-8:;  10  28  am| 
BILLING  CODE  7590-01-M 


POSTAL  SERVICE 

(Board  of  Governors) 
Vole  To  Close  Meeting 

At  its  meeting  of  November  8.  1982, 
the  Board  of  Governors  of  the  United 
States  Postal  Service  unanimously  voted 
to  close  to  pubic  observation  its 
meeting  sciieduled  for  December  6. 1982. 
A  portion  of  the  meetiiig  to  be  closed 
will  involve  a  continuation  of  the 
discussion  of  the  most  recent  general 
ratemaking  proceeding  (Docket  No.  R80- 
1)  in  the  light  of  the  July  9,  1982, 
Decision  of  the  U.S.  Court  of  Appeals  for 
the  Second  Circuit  in  Time,  Inc.  et  al.  v. 
United  States  Postal  Service,  /the 
discussion  having  been  comnienced  at 
the  meeting  of  the  Board  on  August  2, 
1982.  and  continued  at  the  meetings  of 
September  9,  October  4,  and  November 
8, 1982,  those  meetings  also  having  been 
closed  to  public  observation  pursuant  to 
the  unanimous  vote  of  the  Board. 

The  Board  has  determined  that 
pursuant  to  section  552b(cl(3)  of  title  5, 
L'nited  States  Code,  and  section  7.3(c)  if 
title  39,  Code  of  F'ederal  Regulations,  the 
portion  of  the  m.eeting  to  be  closed  is 
exempt  from  the  open  met  ti^ 
requirement  of  the  Go\  erniftent  in  the 
Sunshine  Act  (5  US  C.  552b{b)),  in  that 
it  IS  likel)'  to  disclose  information 
prepared  for  use  in  connection  with 
proceedings  under  chapter  36  of  title  39 
(having  to  do  with  postal  rateiftaking, 
mail  classification,  and  postal  services), 
which  is  specifically  exempted  from 
disclosure  by  section  410(c)  (4)  of  title 
39.  The  Board  determ.ined  further  that, 
pursuant  to  section  552b(c)(10)  of  title  5, 
United  States  Code,  and  section  7.3(j)  of 
title  39  Code  of  Federal  Regulations,  the 
discussion  is  exempt  because  it  is  likely 
to  specifically  concern  the  participation 
of  the  Postal  Service  in  a  civil  action  or 
proceeding,  and  the  initiation  of  a 
particular  case  invoking  a 


determination  on  the  record  after 
opportunity  for  a  hearing.  The  Board  (f 
Governors  has  determined  that  the 
public  interest  does  not  require  that  the  • 
Board's  discussion  of  this  matter  be 
open  to  the  public 

In  accordance  with  section  552b(f)(l) 
of  title  5,  United  States  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certiHed  that  in  his  opinion  the  portion 
of  the  meeting  to  be  closed  may  properly 
be  closed  to  public  observation, 
pursuant  to  section  552b(c)(3)  and  (10)  of 
title  5  and  section  410  (c)(4)  of  title  39, 
United  States  Code,  and  sections  7.3  (c) 
and  (j)  of  title  39.  Code  of  Federal 
Regulations. 

Another  portion  of  the  Board  meeting 
to  be  closed  will  consist  of  a  discussion 
of  r^istal  Service  strategic  planning. 

The  Board  is  of  the  opinion  that  public 
access  to  this*discussion  would  be  likely 
to  disclose  information  in  connection 
with  future  collective  bargaining  and 
information  that  will  become  involved  in 
future  rate  litigation. 

Atcordingly,  the  Board  of  Governors 
has  determined  that,  pursua^to  section 
552b(c)  (3)  of  title  5.  United  States  Code, 
and  section  7.3  (c)  of  title  39,  code  of 
Federal  Regulations,  this  portion  of  the 
meeting  is  exempt  from  the  open 
meeting  requirement  of  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b(b)), 
because  it  is  likely  to  disclose 
information  in  connection  with 
proceedings  under  chapter  36  of  title  39 
(having  to  do  with  postal  ratemaking, 
mail  classification,  and  changes  in 
postal  services),  which  is  specifically 
exempted  from  disclosure  by  section 
410(c)(4)  of  title  39,  United  States  Code. 
The  Board  determined  further  that 
pursuant  to  section  552b{c)(10)  of  title  5  ^ 
and  section  7.3(j)  of  title  39,  Code  of 
Federal  Regulations,  the  discussion  is 
exempt  because  it  is  likely  to 
specifically  concern  the  participation  of 
the  Postal  Service  in  a  civil  action  or 
proceeding  or  the  litigation  of  a 
particular  case  involving  a 
determination  on  the  record  after 
opportunity  for  a  hearing.  It  also 
determined,  purusant  to  section  552b(c) 
(9)(B)  and  section  7.3(i)  of  title  39.  Code 
of  Federal  Regulations,  that  the 
discussion  is  exempt  because  premature 
disclosure  of  information  to  be 
discussed  would  be  likely  significantly 
to  frustrate  implementation  of  future 
action  in  regard  to  future  collective 
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bargaining.  Tne  Board  further 
determined  that  the  public  interest  does 
not  require  that  the  Board's  discussion 
of  this  matter  to  be  open  to  the  public. 

In  accordance  with  section  552b(n|l) 
of  title  5,  United  States  Code,  and 
section  7.6(a)  of  title  39.  Code  of  Federd! 
Regulations,  the  General  Counsel  of  ihc 
United  States  Postal  Service  has 
certified  that  in  his  opinion  the  portion 
of  the  meeting  to  be  closed  may  properly 
be  closed  to  public  observation, 
pursuant  to  sections  552b(cj  (3),  f9)(Bi 
and  (10)  of  title  5  and  sections  410(c)  (3! 
and  (4)  of  tide  39.  United  States  Code, 
and  sections  7.3  (c).  (i)  and  (j)  of  title  39. 
Code  of  Federal  Regulations 
Louis  A.  Cox, 
Secretary 
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DEPARTMENT  OF  ENERGY 
10  CFR  Part  445 

Industrial  Energy  Conservation 
Program  Reporting  Forms  CE-189P,  C, 
andS 

agency:  Energy  Inforn'.alion 
Administration,  DOE. 

ACTION:  Request  for  comments 

SUMMARY:  As  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  the  Department  of 
Energy  (DOE),  through  its  Energy 
Information  Administration  (EL*\1. 
conducts  a  consultation  program  to 
provide  the  general  public  with  an 
opportunity  to  comment  during  the  early 
development  stage  of  new  or  revised 
reporting  forms.  This  program  helps 
ensure  that  requested  data  can  be 
provided  in  the  desired  format,  reporting 
burden  is  m.inimized.  reporting  forms  are 
ciearly  understood,  and  the  imp;ict  of 
collection  requirements  on  resptmder.ts 
can  be  properly  assessed. 

At  this  time,  EIA  requests  cum.^.rnts 
on  the  Industrial  Energy  Conservation 
Program  Reporting  forms.  The  forms  a:e 
described  in  the  Supplementary 
lnform,ation  Section  of  this  Notice. 
Interested  persons  are  asked  to  review 
the  form  and  its  instructions  and  provide 
comments  to  the  informatnin  eent.irt 
described  below. 

EFFECTIVE  DATE:  Written  cci.mments 
must  be  submitted  on  or  before 
December  17,  1982. 

ADDRESSES:  Comiments  shoiild  \>e  sent 
to  Tyler  E.  Williams,  jr..  Integrated 
Energy  Systems  Branch.  Division  of 
I.T.proved  Energy  Productivity. 
Conservation  and  Renewable  Energy. 


Room  6G-039. 1000  Independence 
Avenue,  SW.,  Washington,  DC.  20585 

FOR  FURTHER  INFORMATION  CONTACT; 

Fcr  C'c'prrs  of  Forms  and  Instructions 
(Contact:  Charles  Gidser.  Intppr;itrd 
Energy  Systems  Branch,  Division  of 
Improved  Energy  Productivity, 
Conservation  and  Renewable  Energy. 
Room  6G~039. 1000  Independence 
Avenue.  SW  ,  Washington,  D  C-  20585. 
(202)  252-2455. 

SUPPLEMENTARY  INFORMATION; 

I,  Backjjround. 

11  Comment  Procedures. 

I   Background 

DOE  issue.]  rcguld lions  in  10  CFR  Part 
445  (45  F"R  10194.  February  14. 1980) 
u  ^llch  set  forth  the  requirements  of 
DOE  s  Industrial  Energy  Conservation 
Program,  as  established  by  Part  E  of 
Title  III  of  the  Energy  Policy  and 
Conservation  Act  (EPCA)  (Pub.  L.  94- 
163),  as  amended  by  the  National 
Energy  Conservation  Policv  Act 
(NECPA)  (Pub.  L.  95-619).  these 
regulations,  in  part,  require  certain 
industrial  corporations  to  file  reports  on 
energy  consumption  and  conservation 
and,  if  appropriate,  recovered  materials 
utilization  directly  with  DOE  or.  if 
exempted,  with  sponsors  of  DOE- 
approved  adequate  reporting  programs. 

Form  CE-189P,  CE-189C,  and  CE-189S 
were  implemented  for  the  collection  of 
plant,  corporate,  and  sponsor  data, 
respectively,  on  industrial  energy 
efficiency  and  utilization  of  energy- 
saving  recovered  m.aterials  under  its 
Industrial  Energy  Conservation  Program. 
These  forms  are  for  (1)  plant  reporting  to 
corporations  required  to  report'under 
the  program  (identified  corporations);  (2) 
aggregated  corporate  reporting  by 
identified  corporations  to  DOE  or  DOE- 
approved  third-party  sponsors;  and  (3) 


third-party  sponsor  reporting  to  DOE. 
These  forms  have  remained  unchanged 
since  inception,  with  the  last  Office  of 
Management  and  Budget  approval 
expiring  in  July  1982. 

II.  Comment  Procedures 

YL\.\  invites  the  public  to  provide 
comments  on  the  forms  within  30  days 
of  publication  of  this  notice.  The 
following  general  guidelines  are 
provided  to  assist  in  the  preparation  of 
responses. 

As  a  potential  data  provider 

1.  Are  the  instructions  and  definitions 
clear  and  sufficient?  If  not,  which 
instructions  require  clarification? 

2.  Can  the  data  be  submitted  using  the 
definitions  included  in  the  instructions? 

3.  Can  the  data  be  submitted  in 
accordance  with  the  response  time 
specified  in  the  instructions? 

4.  How  many  hours,  including  time  for 
computation,  preparation,  and 
administrative  review,  will  it  take  your 
firm  to  complete  and  submit  the  forms — 
including  time  to  design  and  implement 
ADP  processing  programs? 

5.  How  can  the  forms  be  improved? 
Comments  provided  on  the  forms  will 

be  included  in  EIA's  submission  to  the 
Office  of  Management  and  Budget  and 
will  become  a  matter  of  public  record. 

List  of  SutijirLls  in  10  LI  K  1'^;:  445 

Business  and  industry,  Energy 
conservation.  Reporting  requirements. 

Issued  in  Washington.  D.C.,  November  10, 

1982 

Vvonne  M.  Bishop, 

Director.  Statistical  Standards.  Energy 

Information  Administration. 
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»2C 

52h 50260 

405 49846.  49847,  50694 

433 49847 

435    49847 

Proposed  Rules: 

40:     49415 

43  CFR 

Ch   I! 51152 

330C      50684 

P'oposed  Rules: 

Subtitle  A 49875 

44  CFR 

64 49647.  5175C 

67 5C875  , 

"0      51751-51754 

45  CFR 

80-      50694 

Proposed  Rules: 

-207 49673 

1208 49679 

1 209 49685 

1 606 50658 

1607 50659 

-612 50659 

1617 '.. 5065S 

1625 50658 

46  CFR 

521 4964? 

522 49648 

531  508~5 

536  50875 

Proposed  Rules: 

31  50525 

52  50525 

35   50525 

6"  49990.  51170 

150 51427 

221 49990 

340  49992 

355  49990 

47  CFR 

1 50694 

15 51754 

22 50694,  50697 

43 50694 

73 49402-49406,  49971. 

50699,  50875 


90.. 


50700 

97 49972,50702 

Proposed  Rules: 

Ch.  1 51593  51594  51771 

2  49424 

22  51594  51595 

73      49415-49423  49690 

49992,  50722,  50723, 

51595-51599 

76 51772 

83 50724 

97 49424,  50726 


49  CFR 

Ch  X  ... 
Ch  XM  ... 

1  

172 


51132 

49534 

51393 

51138 

192  49973 

215   49406 

450   50494 

451   50494 

452   50494 

453  50494 

571 50496 

575 49407 

840 49407 

1033 49649.  49847,  50875 

1039 50261 

1057 51136 

1201 50266 

■362 50266 

1263  50266 

1 300 50261 

1307 50878 

13  C         50878 

Proposed  Rules. 

1'2   51430 

173 51430 

175 51430 

391 50528 

571 49429,  49993,  50533, 

51432 

575 50533 

1003 49691 

1039 50311 

1060  51434 

1093  51434 

1134 49691 

50  CFR 

!/ 50881 

83 •. 51 140 

285   50886 

296   49600 

663 49620 

671 5-403 

Proposed  Rules: 

23  5-!-72 

611   51336 

646 51601 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  cobNsr   all 
documents  on  two  assignee)  days  of  tne  wee" 
I  Monday /Thursday  or  Tuesday   Frwaayl 


Monday 


DOT/SECRETARY 


DOT/COAST.GyARD 

DOT/FAA 

DOT/FHWA 

DOT/FRA 

DOT/MA 

DOT/NHTSA 


DOT/RSPA 


DOT/SLSDC 
DOT/UMTA 


Tuexlay 


USDA/ASCS 


USDA/FNS_ 
JJSDA/REA_ 
_USDA/SCS_ 
_MSPB  OPM_ 
JJi.BOR        _ 

HHS.  FDA 


Documents  normally  sche'H^ied  tor 
publication  on  a  day  that  will  oe  a 
Federal  hotiday  will  be  published  the  r.ex\ 


Wednesday 


*orK   day  following  the  holiday. 

This  iS  a  voluntary  program    (See  OFR  MCtige 

41    FR   32914,    August   6,    1976) 


Thuf»day 

DOT/SECRETARY  _ 
_DOT/COAST  GUARD^ 
_DOT/FAA 

POT/FHWA 

_DOT/FRA 

_^DOT/MA  

DOT/NHTSA 

POT/RSPA  _         . 
JX3T  /  SLSDC 

DOT/UMTA 


Friday 


USDA/ASCS 
USDA/FNS  _ 
JJSDA/REA_ 
ySDA/SCS_ 
MSPB/OPM_ 

LABOR 

HHS/FDA 


N  0 


1    7 


1982 


List  of  Public  Laws 

Note:  Nn  public  bills  which  have  become  law  were  received  by  the 
Office  (if  the  Federal  Reaiitpr  for  inclusion  in  today's  List  of  Public 
Laws. 

Last  Listing  October  28,  1982 


y 


^^"''''r 


4  7 


Now  Available 
1980-1981 
MicroJBlm 
Editions  of 
the  Federal 
Register 


The  microtilm  editunis  ol  the  Fed- 
eral Register  tor  !^)S0  and  h)S| 
(volumes  4S  and  46)  are  now  avail- 
able at-  a  cost  of  S735.  These 
volumes  cover  150,566  pages,  the 
annual  mdexes,  and  the  quarterly  in- 
dexes of  the  List  ot  CFR  Sections 
Affected.  Volume  45.  the  1Q80  edi- 

rolls  oi 
microfilm  at  a  cost  o\'  S39().  Volume 
46,  the  1981  edition,  is  on  23  rolls 
and  costs  $345.  The  entire  microfilm 
publication  (Ml 90),  now  comprisiui: 
410  rolls  and  spannimz  the  years 
936-1981,  is  for  sale'"  at  S6.'l5(). 
Further  information  concerning  the 
1980-81  volumes  or  any  other  vol- 
umes may  be  obtained  from  the  Pub- 
lications Sales  Branch  (NEPS).  Na- 
tional Archives  and  Records  Service. 
Washington.  D.C.  20408. 
Institutions  or  business  may  place 
their  orders  directly  with  NEPS.  The 
Federal  Register  is  filmed  on  35 
mm.  roll  film  only. 
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Air  Pollution  Control 
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Bridges 
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Selected  Subjects 


FEDERAL  REGISTER  Published  daily,  VJonday  throush  f-'r.ii.iy 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays). 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Service,  General  Services  Administration,  Washington. 
D.C  20408.  under  the  Federal  Register  Act  (49  Stat.  500,  as 
amended;  44  U.S.C.  Ch.  15)  and  the  regulations  of  the 
Administrative  Committee  of  the  Federal  Register  (1  CFR  Ch.  I). 
Distribution  is  made  only  by  the  Supenntendent  of  Documents, 
U.S.  Government  Printing  Office,  Washington.  DC    20402, 

The  Federal  Register  provides  a  uniform  system  for  makma 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  i^enpral 
applicability  and  legal  effect,  documents  required  to  be 
published  by  Act  of  Congress  and  other  Federal  agency 
documents  of  pubLc  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  hy  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers. 
free  of  postage,  for  $300.00  per  year,  or  $150,00  for  six  months, 
payable  in  advance.  The  charge  for  individual  copies  is  Si  50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington.  DC.  20402- 

There  are  no  restrictions  on  the  republication  of  materi,!! 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  .AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue 


Radio 

Federal  Communications  Commission 

Radio  Broadcasting 

Federal  Communications  Commission 

Railroads 

Interstate  Commerce  Commission 

Reporting  and  Recordkeeping  Requirements 

.National  Highway  Traffic  Safety  Administration 

Travel  and  Transportation  Expenses 

Animal  and  Plant  Health  Inspection  Service 

Water  Pollution  Control 

F.nvironmental  Protection  Agency 
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51909 


51861 


51855 


The  President 

EXECUTIVE  ORDERS 

51851      Railroad  labor  dispute,  creation  of  emergency 

board  to  invpstiqate  fFO  12393) 

PROCLAMATIONS 
51853      Wri«ht  Brother  Dav  'Proc    5001) 

Executive  Agencies 

Agriculture  Department 

Sft'  Animal  and  Plant  Health  Inspection  Service. 


Air  Force  Department 

NOTICES 

Meetings: 

Scientific  Advisory  Board 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Cigars,  cigarettes,  and  cigarette  papers  and  tubes: 
Cigarettes:  increase  in  rate  of  tax  and  fliior 
stocks  tax 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Overtime  services  relating  to  impoits  and  i  xporis: 
Commuted  traveltime  allowances 

Arts  and  Humanities,  National  Foundation 

NOTICES 

(Committees;  establishment,  renevv.ds.  terminations, 
etc.: 

Executive  Resources  Board:  membership 
Meetings: 

Humanities  Advisory  Panel 
Senior  Executive  Service: 

Performance  Review  Board:  membership 

Blind  and  Other  Severely  Handicapped, 
Committee  for  Purchase  from 

NOTICES 

Procurement  list.  1983:  establishment 
Civil  Aeronautics  Board 

RULES 

.Air  carriers: 
CJperatmg  rights  between  air  earner  and  foreign 
country;  reporting  requirements  eliminated 

Nondiscrimination: 

Handicapped  travelers  and  air  service:  technical 
changes 

NOTICES 

Cargo  rates.  North  Atlantic:  agreement  adopted  l5> 

International  Air  Transport  Association  Traffic 

Conferences 

Hearings,  etc.: 
Air  National;  fitness  investigation 
Mid  Pacific  Airlines,  Inc.;  fitness  investigation 


51956 
51956 
51956 


52101 


51856 


51857 


51906 


51906 
51907 


51864 


51892 
51894 


51890 
51995 


51910 

51910 


51910 


51911 


51955 


51942 
51942 
51942 


51909 


51866 


Coast  Guard 

RULES 

R  ;ue  location  and  clearances;  applications  for 

pro(  r'.'.:-:.:  ;'.  ■  -"its 

PROPOSED  RULES 

Drawbridge  operations: 
Oregon 
Washington 

Commerce  Department 

See  International  Trade  Administration. 

Comptroller  of  Currency 

PROPOSED  RULES 

!':i\d<\  Art:  implementation 

NOTICES 

\'^i\  .11  \  .\r!:  svstems  of  records 

Defense  Department 

See  also  Air  Force  Department;  Engineers  Corps. 

NOTICES 

.Meetings: 

Military  Personnel  Testing  Advisory  Committee 
Senior  Executive  Service: 

Bonus  awards  schedule 

Economic  Regulatory  Adrnmistration 

NOTICES 

Klecijic  energy  transmission;  exports  to  Canada  or 
Mexico:  authorizations,  permits,  etc.; 

San  Diego  Gas  &  Electric  Co. 
Natural  gas;  fuel  oil  displacement  certification 
applications: 

Atlas  Powder  Co. 

Employment  Policy.  National  Conmisstoo 

NOTICES 

Unemployment,  public  policy  issues  surrounding; 

hearing 

Energy  Department 

See  also  Economic  Regulatory  Administration; 

Federal  F">  -i;;  R-  i;:iid'   ry  Commission;  Hearings 

and  Api;r.i''~  f  >••    .     !  :•-  -gv  Department 

NOTICES 

International  atomic  enerKv  agreements:  civil  uses; 
subsequent  arrangements: 

Europe.in  Atomic  Fnerii\'  Community 

Spam 

Switzerland  and  European  Atomic  Energy 

Commimit\ 

Engineers  Corps 

NOTICES 

Environmental  statements:  availability,  etc.: 
Sacramento  River.  Chico  Landing  to  Red  Bluff 

liank  protect!,)!!  prr.iect,  C^alif 

Environmental  Protection  Agency 

RULES 

Air  qu.ilitv  planning  purposes;  designation  of  areas 

Floruia 

I 


i 
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Toxic  substances: 
51866         Chlorofluroalkanes.  fully  halogenated:  use  of 

chloroflurocarbons  in  aerosol  self-defense 

chemical  weapons  processed  for  export; 

exemption  denial 
Water  pollution;  effluent  guidelinf  s  for  point  source 
categories: 
52006         Pulp,  paper,  and  paperboard.  and  builders   paper 

and  board  mills;  pretreatment  and  new  source 

performance  standards 
PROPOSED  RULES 

Air  quality  implementation  plans:  approval  and 
promulgation;  various  States,  etc.: 

51896  Kentucky  and  Tennessee 
Permit  programs,  consolidated: 

52072         National  Pollutant  Discharge  Elimination  System 
(NPDES);  revision  in  accordance  with  settlement 
52093         National  Pollutant  Discharge  Elimination  System 
(NPDES):  suspension  of  application  requirements 
Water  pollution;  effluent  guidelines  for  point  source 
categories: 
52066         Pulp,  paper,  and  paperboard  industry:  limitation 
on  discharge  of  polychlorinated  biphenyls  (PCBs) 
Water  pollution  control;  National  pollutant 
discharge  elimination  system: 

51897  Delaware 
NOTICES 

Air  pollution  control;  steel  industry  compliance 
extension  applications,  etc.: 
51943        Ford  Motor  Co. 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
51855         Enstrom 

PROPOSED  RULES 

Air  carriers  certification  and  operations: 
51890         Flight  crewmember  flight  time  limitations  and 
rest  requirements;  withdrawn 

NOTICES 
51981     Exemption  petitions;  summary  and  disposition 

Federal  Communications  Commission 

RULES 

Frequency  allocations  and  radio  treaty  matters; 
51873         Amateur  radio  service  use  of  certain  frequencies 
on  secondary,  non-interference  basis 
Practice  and  procedure: 
51869         Adjudicatory  hearings,  discovery  procedures 
changes 
Radio  services,  special: 
51882         Land  mobile  services;  spectrum  release  and 

governing  rules,  etc.;  correction 
51875         Radio  control  of  model  aircraft,  boats,  cars,  and 
similar  devices;  allocation  of  additional  spectrum 
Radio  stations:  table  of  assignments: 
51881         Arkansas 

51881  Missouri 

51882  Texas 
PROPOSED  RULES 
Radio  services,  special: 

51901         Amateur  service;  novice  class  amateur  operator 
license  eligibility  determining  procedures 

Radio  stations;  table  of  assignments: 
51900         Hawaii 

NOTICES 

Hearings,  etc.: 
51943         First  Heritage  Broadcasting  Corp.  et  al. 


51944 
51944 


51997 


51998 


51868 


51897, 
51898 
51899 
51899 


51911 

51912 

51912 

51922 

51912 

51912 

51913, 

51914 

51914 

51915 

51915 

51915 

51916 

51916 

51916 

51916, 

51917 

51918 

51918 

51918 

51919 

51919 

51919 

51920 

51920 

51920, 

51921 

51921 

51922 

51923 

51922 

51923 

51923 

51924 
51924 
51925, 
51926 
51926 

51926 
51926 


Haynes  Communications  Co,  et  al. 
Moore,  Benjamin  B.,  et  al. 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act  (2  documents) 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  special  hazard  areas: 

New  York  et  al.  (2  documents) 
PROPOSED  RULES 
Flood  elevation  determinations: 

Missouri  (2  documents) 

New  York;  correction 
South  Carolina 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hearings,  etc.: 
Canal  Electric  Co. 
Claremont  Hydro  Associates 
Cleveland  Electric  Illuminating  Co. 
Coe,  Merilyn 

Colorado  Interstate  Gas  Co. 
Colorado-Ute  Electric  Association,  Inc.,  et  al. 
Columbia  Gas  Transmission  Corp.  (3  documents) 


Columbia  Gulf  Transmission  Co. 
Commonwealth  Electric  Co. 
Connecticut  Light  &  Power  Co. 
Consolidated  Gas  Supply  Corp. 
Consumers  Power  Co. 
Eastern  Shore  Natural  Gas  Co. 
El  Paso  Electric  Co. 
El  Paso  Natural  Gas  Co.  (2  documents) 

Equitable  Gas  Co. 

Flathead  Joint  Board  of  Flathead,  Mission  & 

Jocko  Valley  Irrigation  Districts 

Florida  Gas  Transmission  Co. 

Florida  Power  Corp. 

Gasdel  Pipeline  System  Inc.  et  al. 

Grand  River  Dam  Authority 

Gulf  Oil  Corp. 

Homestake  Consulting  &  Investments,  Inc. 

Inter-City  Minnesota  Pipelines  Ltd.  (2  documents) 

Interstate  Power  Co. 

Kansas  Gas  &  Electric  Co. 

Michigan  Wisconsin  Pipe  Line  Co. 

Middletown,  Del,,  et  al. 

Midwestern  Gas  Transmission  Co. 

Mississippi  River  Transmission  Corp.  (2 

documents) 

Missouri  Utilities  Co.  (2  documents) 

Mohawk  Paper  Mills,  Inc. 

Montana-Dakota  Utilities  Co.  (3  documents) 

Montana  Department  of  Natural  Resources  & 

Conservation 

Mountain  Fuel  Resources,  Inc. 

National  Fuel  Gas  Supply  Corp. 
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51926. 

51927 

51927 

51927- 

51930 

51930 

51931 

51931 

51932 

51932 

51932 

51933 

51933 

51934 

51934 

51935 

51935, 

51936 

51936, 

51937 

51938 

51939 

51939 

51939 

51933 


51911 
51931 


51904 


51984 
51983 


Natural  Gas  Pipeline  Co.  of  America  (2 

documents) 

New  England  Power  Pool 

Northern  Natural  Gas  Co.  (6  documents) 

Northern  States  Power  Co. 
Panhandle  Eastern  Pipe  Line  Co. 
Rainsong  Co. 
Sabine  Pipe  Line  Co. 
Southern  Natural  Gas  Co. 
Southern  Union  Gathering  Co. 
Texas  Eastern  Transmission  Corp. 
Texas  Gas  Pipe  Line  Corp. 
T.K.O.  Power 

Transcontinental  Gas  Pipe  Line  Corp. 
Transweslem  Pipeline  Co. 
Trunkline  Gas  Co.  (2  documents) 

United  Gas  Pipe  Line  Co.  (5  documents) 

Valero  Interstate  Transmission  Co.  (2  documents) 

Western  Transmission  Corp. 

Wyoming  Interstate  Co..  Ltd. 

Yankee  Hydro  Corp. 
Natural  Gas  Policy  Act: 

Jurisdictional  agency  determinations;  well 

category  withdrawals,  etc.  (Mobil  Producing 

Texas  &  New  Mexico,  Inc.) 
Small  power  production  and  cogeneration  facilities; 
qualifying  status:  certification  applications,  etc.: 

Fairfield,  Calif. 

Pyrenco,  Inc. 

Federal  Highway  Administration 

PROPOSED  RULES 

Motor  carrier  safety  regulations: 
Railroad  grade  crossings  protected  by  active 
devices;  exclusion  of  vehicles  transporting 
hazardous  materials  from  stopping  requirements; 
advance  notice 

NOTICES 

Environmental  statements;  availability,  etc.: 
Cleburne  County  et  al.,  Ala.;  intent  to  prepare 

Meetings; 
National  Motor  Carrier  Advisory  Committee 


Federai  Maritime  Commission 

NOTICES 

51998     Meetings;  Sunshine  Act 

Federal  Railroad  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
51984         Stamford  Railroad  Station,  Stamford,  Conn. 

Federal  Reserve  System 

NOTICES 

Applications,  etc.: 

51945  Bank  Hapoalim,  B.M. 

51946  Herkimer  Trust  Corp.,  Inc.,  et  al. 

Federal  Trade  Commission 

NOTICES 
51998     Meetings;  Sunshine  Act 

Fish  and  Wildlife  Service 

NOTICES 

Land  acquisitions; 
51949         Alaska 


Health  and  Human  Services  Department 

See  Health  Resources  and  Senices  Administratiun, 
Human  Development  StTvices  Office 

Health  Resources  and  Services  Administration 

NOTICES 

51946      A(i\isory  committee  reports,  annual;  availability 

Hearings  and  Appeals  Office.  Energy  Departn>ent 

NOTICES 

Applications  for  exception; 
51940,         Decisions  and  orders  (2  documents) 
51941 

Human  Development  Services  Office 

NOTICES 

C-rii.nt  apphcatioRs  and  proposals;  closing  dates: 

52098  \dt:\ e  .'\rneri(:an  programs 


Interior  Department 

5Vr  (.:>,, I  Fish  and  Wildlife  Servffce;  Land 
Munagement  Bureau;  Minerals  Manaeement 

Service. 

NOTICES 

Meetings; 
Federal-State  Task  Force  on  the  Hawaiian 
Homes  Commission  .Act 


51950 


51858 


51907 


51885 


51953, 
51954 
51950 
51950 
51952 


51950 


51867 

51947 
51947 
51947 


International  Trade  Administration 

RULES 

Export  licensing: 
Soviet  Union  and  Poland;  export  controls 
rescission 

NOTICES 

.'\ntidumpmg: 
Kraft  condenser  paper  from  Finland 

Interstate  Commerce  Commission 

RULES 

Rdiiro-id  car  service  orders;  various  companies: 
Oacigo,  Rock  Island  &  Pacific  Railroad  Co.; 

tr.ick  use  by  various  railroads 

NOTICES 

Motor  carriers; 
Finance  applications  (3  documents) 

Permanent  authority  applications 
Permanent  authority  applirations:  correction 
Permanent  authority  Hpplirdtions:  restriction 

removals 
Rail  carriers:  central  t  ta^'f^f  exemptions 
Missnuri-Kansas-Te\,iS  Railroad  Co.  et  al. 

Land  Management  Bureau 

RULES 

Forest  management 

Sales  of  forestry  proiim  ts   speculative  bidding 

restrictions;  correction 
NOTICES 
Classification  of  public  lands 

Idaho 
Disclaimer  of  interest  to  lands 

California 
Environmental  statements:  availability,  etc.: 

Colorado-Ute  Electric  Association.  Inc  :  proposed 

Southwest  Generating  Station  construction; 

notice  not  to  prepare 
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Meetings^ 
51947         Cedar  City  District  Grazing  Advisory  Board 

51947  Dickinson  District  Advisory  Council 
51949         Moab  District  Grazing  Advisory  Board 
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Presidential  Documents 


Executive  Order  12393  of  November  16,  1982 

Establishing  an  Emergency  Board  To  Investigate  a  Dispute 
Between  The  Long  Island  Rail  Road  and  Certain  Labor  Orga- 
nizations 


A  dispute  exists  between  The  Long  Island  Rail  Rodd  .ind  (--tdin  Ial)or 
organizations,  designated  on  the  list  attached  hereto  and  riiodr  a  p.irt  t-creof. 
representing  employees  of  The  Long  Island  Rail  Road. 

The  dispute  has  not  heretofore  been  adiusted  .ind(>r  the  provisions  uf  the 
Railway  Labor  Act,  as  amended  ["the  Act") 

The  New  York  Metropolitan  Transportation  Authority,  the  parent  body  of  The 
Long  Island  Rail  Road,  has  requested  that  the  President  establish  an  emerorn- 
cy  board  pursuant  to  Section  9A  of  the  Act. 

Section  9A(c)  of  the  Act  provides  that  the  President,  upon  rr-quest  o!  u  party, 
shall  appoint  an  emergency  board  to  investigate  and  report  on  tne  (tispute. 

NOW.  THEREFORE,  by  the  authority  vested  in  me  by  Section  9A  of  tne  Act, 
as  amended  (45  U.S.C.  §  159a].  it  is  hereby  ordered  as  foiiows; 

1-101.  Establishment  of  Board.  There  is  est.ihhshpd.  effective  \'o\t'niber  16. 
1982,  a  board  of  three  members  to  be  appointed  by  the  President  to  in\estigate 
this  dispute.  No  member  shall  be  pecuniarily  or  otherwis'-  ^n*i->'sted  in  any 
organization  of  railroad  em.ployees  or  any  carrier.  The  board  .shau  perform  its 
functions  subject  to  the  availability  of  funds 

1-102.  Report.  The  board  shall  report  its  findings  to  the  Presitli.nt  with  respect 
to  the  dispute  within  30  days  after  the  date  of  its  cretition 

1-103.  Maintajning  Conditions.  As  provided  l)y  Section  9A(cj  of  the  .\(  t.  as 
amended,  from  the  date  of  the  creation  of  the  Emergency  Board,  ami  fiir  120 
days  thereafter,  no  change,  excep'  by  agreement  of  the  parties,  shall  l)e  nuuie 
by  the  carrier  or  the  employees,  in  the  conditions  out  of  which  thf  .nspote 
arose. 

1-104,  Expiration.  The  Emergency  Boiard  shall  termm.ite  ninety  i9(.)|  da\s  ufter 
the  submission  of  the  report  provided  for  m  paragraph   1-102  of  th;s  Ordi" 


^  crv^ij^^ixVv..    \  O— es-A^-o--^ 


THE  WHITE  HOUSE. 
November  16.  1982. 


51852     fetleral  Register  /  Vol.  47,  No.  223  /  Thursday.  Movember  18,  1982  /  Presidential  Documents 


|FR    i)<>r..   82-31  HI! 

Kilod  n-l~-82:  10:17  .im| 

Billing  code  3195-01-M 
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1    8 


L.XBOR  ORGA.MZATIONS 

.•\KAS.\  Uivi-sioii.  Brotherhuod  nf  R.nlw.iy  nnd  Airline  Clerk.s 

Brotherhood  of  Locomotive  ErtjiiK  "rs 

Brotherhood  of  Railway,  .Airline  nr.d  Stcdmship  Clerks.  Freight  Handlers,  Express  and  Station 
Employes 
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International  Brotherhood  of  Teamsters 

Police  Benevolent  Association 
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United  Transportation  Union 
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Presidential  Documents 


Proclamation  5001  of  November  16,  1982 
Wright  Brothers  Day,  1982 


By  the  President  of  the  United  Stales  of  Amerua 

A  Proclamation 

Seventy-nine  years  ago  on  DecemlxT  1"  ,=t  Klux  U.iwk,  North  Carolina, 
Wilbur  and  Orville  Wright  made  man's  fir>-'  successtul  TiigMt  in  a  mechanically 
propelled  flying  machine.  Although  this  firs!  siicressful  flight  lasted  only  12 
seconds  and  covered  a  distance  of  only  12t)  fii  •  *he  Wright  brothers'  historic 
feat  opened  the  door  to  the  age  of  aviation 


Today  aviation  is  a  key  element  m  American  life.  It  has  on^wn  *v  "^sT^  ome  one 
of  America's  greatest  enterprises  for  jobs  and  services  as  v\( -.  aS  for  national 
defense.  America's  air  transportation  system  is  t'he  finest  m  the  wrirUj  ,ind  a 
prime  public  carrier  in  the  United  States. 

Although  the  Wright  brothers  undertook  the  first  f.ipht  long  ago,  t.he  acive 
ous  spirit  exhibited  by  them  continues  to  inspire  the  Nations 
space  and  aeronautics.  Last  year,  the  United  States  Space  Shuttle  C()him't!i,i 
made  its  first  space  flight.  This  year,  the  fourth  and  final  orbit, u  test  f\]fi^.-. 
phase  of  the  Space  Shuttle  program  was  successfully  completed.  Completion 
of  this  program  now  opens  a  new  door  to  the  e.xploration  of  space  and  reflects 
another  outstanding  contribution  to  American  aviation.  This  vear  also  mark« d 
the  .Mation's  first  successful  private  launch  of  a  space  xehule,  giving  rise  to 


Iventur- 
ogress   in 


expectations   of  a   new   era   of 
ventures. 


t    pr.vate   sector   mvoKement 


space 


To  commemorate  the  historic  achievements  of  the  Wright  h;ro!hers  the  Con- 
gress, by  a  joint  resolution  of  December  17.  19t)3  (77  Stat.  402.  36  U  S.C.  169), 
designated  the  seventeenth  day  of  December  of  each  year  as  Wright  Brothers 
Day  and  requested  the  President  to  issue  a  proclamaiion  annually  nniting 
Americans  to  observe  that  day  with  appropriate  ceremor.ies  and  activities 

KOW.  THEREFORE,  I,  RONALD  RFIAGA.N.  President  of  the  United  States  of 
America,  do  hereby  call  upon  the  people  of  the  Nation.  <ind  their  local  and 
national  government  officials,  to  observe  Wright  Brothers  Da\  on  Di-  emlx  - 
17,  1982.  both  to  recall  the  accomplishments  of  the  Wright  brothers  ...nJ  to 
provide  stimulus  to  aviation  in  this  country  and  throughout  the  world 

IN  WITNESS  WHEREOF,  1  have  hereunto;  set  my  hand  this  16th  (la\  of  Nov., 
in  the  year  of  our  Lord  nineteen  hundred  ami  eighty-two,  and  of  the  independ- 
ence of  the  United  States  of  America  the  two  hundred  and  seventh. 


|KR  Do(..  B2-31871 

Filed  11-17-62;  11  12  ani| 

Rilling  LOiip  319.V-01-M 


cnA-iiJ<xX^ 


Q 


VJ_«S_fl^<V^ 


s. 
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This  section   of  the   FEDERAL   REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,   most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
p>ublished   under   50  titles   pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  tfie  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first   FEDERAL   REGISTER   issue  of  each 
month. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  97 
[Docket  82-086] 

Overtime  Services  Relating  to  Imports 
and  Exports;  Commuted  Traveltime 
Allowances 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends 
administrative  instructions  prescribing 
commuted  traveltime.  This  amendment 
establishes  commuted  traveltime 
periods  as  nearly  as  may  be  practicable 
to  cover  the  time  necessarily  spent  in 
reporting  to  and  returning  from  the  place 
at  which  an  employee  of  Veterinary 
Services  performs  overtime  or  holiday 
duty  when  such  travel  is  performed 
solely  on  account  of  overtime  or  holiday 
duty.  Such  establishment  depends  upon 
facts  within  the  knowledge  of  the 
Animal  and  Plant  Health  Inspection 
Service. 

EFFECTIVE  DATE:  November  10, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  A.  E.  Hall.  VS.  APHIS,  USDA.  Room 
870,  Federal  Building.  6505  Belcrest 
Road.  Hyattsville.  MD  20782,  301-436- 
8695. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  final  action  has  been  reviewed 
under  Executive  Order  12291,  and  has 
been  determined  to  be  exempt  from 
ihose  requirements.  Nicholas  E. 
Bedessem.  Special  Assistant  to  the 
Administrator,  made  this  determination 
because  commuted  traveltime 
allowances  are  strictly  a  function  of 
where  the  APHIS  employee  lives  in 


relation  to  the  place  overtime  or  holiday 
duty  is  performed.  As  employees  are 
transferred  or  change  their  residence  or 
as  the  place  of  inspection  changes,  the 
number  of  hours  of  commuted  traveltime 
allowed  may  change.  This  amendment 
merely  reflects  such  changes  and  serves 
to  notify  the  public  of  the  new  allowed 
hours. 

It  is  to  the  benefit  of  the  public  that 
these  instructions  be  made  effective  at 
the  earliest  practicable  date.  It  does  not 
appear  that  public  participation  in  this 
rulemaking  proceeding  would  make 
additional  relevant  information 
available  to  the  Department. 

List  of  Subjects  in  9  CFR  Fart  97 

Exports,  Government  employees. 
Imports,  Livestock  and  livestock 
products,  Poultry  and  poultry  products, 
Transportation. 

PART  97— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

Therefore,  pursuant  to  the  authority 
conferred  upon  the  Deputy 
Administrator,  Veterinary  Services, 
Animal  and  Plant  Health  Inspection 
Service  by  §  97.1  of  the  regulations 
concerning  overtime  services  relating  to 
imports  and  exports  (9  CFR  97.1). 
administrative  instructions  9  CFR  97,2 
(1982  ed.).  as  amended  May  28. 1982  (FR 
23429-23431),  prescribing  the  commuted 
traveltime  that  shall  be  included  in  each 
period  of  overtime  or  holiday  duty  are 
further  amended  by  adding  or  removing 
(in  appropriate  alphabetical  sequence) 
the  information  as  shown  below: 

§  97.2    Administrative  Instructions 
prescribing  commuted  traveltime. 


COMMUTED  TRAVELTIME  ALLOWANCES 

[In  Hoots) 


Location 
covered 

Sofvod  from 

Metropolitan  area 
Within          CMiOe 

Add 

Maryland: 

Largo 

Do 

Do 

•                 • 
■                 • 

...  Bov»ie 

Owmga  Mills „ 

..    Easton „ 

- 

3  ZZZII 

4 

Uurel 

Do 

Do 

.    Bowie 

..  Owmgs  MHIs -_ 

...  Easton 

2  - 

3  

4 

• 

• 

Therefore,  pursuant  to  the 
.idministrative  procedure  proNisioii.s  in  5 
I'.S.C.  553.  it  is  found  upon  good  t.juse 
ttiat  notice  and  other  public  pnx  cdure 
with  respect  to  this  final  rule  are 
impracticable  and  contrarv  to  the  public 
interest  and  good  (  ause  is  found  for 
making  this  final  rule  effective  less  thtn 
30  days  after  puhliiation  of  this 
document  in  the  Federal  Register 


D  C,  this  in;h  day  of 


Done  at  Washing: 
.November  1982. 
K.  R.  Hook, 

Acting  Deputy  Administrator,  Veterinary 

Senices. 

(FR  Doc  a2 -31522  Filed  11-17-82;  B:4S  am| 
BILLING  CODE  3410-34-M 


(64  Stat.  561  (7  U.S.C.  2260)) 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
14  CFR  Part  39 

[Airworthiness  Docket  No.  82-ASW-74; 
Amdt  39-4497) 

Airworthiness  Directives;  Enstrom 
Models  F-28A,  F-28C,  F-28F,  F-280, 
280C,  and  280F  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA).  DOT 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  inspection  and  adjustment  as 
necessary  of  the  clutch  control  and  drive 
belt  tension  mechanism,  and  installation 
of  a  clutch  engagement  overcenter  lock 
warning  light  and  a  heat  shield  for  the 
drivebelt  clutch  actuating  mechanism  on 
Enstrom  models  F-28A.  F-28C.  F-28F, 
280.  280C  and  280F  helicopters.  The  .-\D 
is  needed  to  prevent  in-flight 
disengagement  of  the  clutch  mechanism 
which  could  result  in  forced  descent  or 
loss  of  control  of  the  helicopter 
DATES:  Effective  November  30,  1982, 
Compliance  schedule  as  prescribed  in 
the  body  of  the  AD. 

ADDRESSES:  The  applicable  Service 
Documents  may  be  obtained  from 
Enstrom  Helicopter  Corporation,  Twin 
County  Airport,  P.O.  Box  277, 
Menominee,  Michigan  49858.  Copies  of 
each  of  the  service  bulletins  and  the 
service  letter  are  contained  in  the  Rules 
Docket,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC.  20591. 
and  at  the  office  of  the  Regional 
Counsel,  Southwest  Region,  Federal 
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Aviation  Administration,  4400  Blue 
Mound  Road.  Fort  Worth,  Texas  78106. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  McGarvey,  ACE-120C, 
Aircraft  Certification  Office,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Waines,  fflinois 
60018;  telephone  number  (312)  694-7136. 
SUPPLEMENTARY  INFORMATION:  There 
have  been  reports  of  in-flight  drivebelt 
clutch  mechanism  disengagements 
resulting  in  loes  of  rotor  lift.  The  FAA 
anrl  the  National  Transportation  Safety 
Board  (NTSB)  have  identified  two  (2) 
causes  for  these  disengagements:  [1) 
Improper  rigging  of  the  main  rotor 
(fa-rwebeh  ciotch  mechamsra  and  (2) 
binding  of  the  engagement  mechanism. 
Radiant  heat  from  the  engine  exhaust 
manilold  has  been  found  to  harden  and 
char  grease  on  the  clutch  mechanism 
cable  causing  binding  of  the  engagement 
mechanism.  This  gives  operators  a  false 
feeling  of  proper  clutch  engagement  with 
subsequent  in-flight  disengagement  due 
to  airframe  vibratioa  or  inadvertent  pilot 
hand  pressure  on  the  clutch  handle  top 
where  k  protrudes  tlirough  the  seat 
deck. 

Enstrom  Helicopter  Corporation  has 
issued  the  following  Service  Directive 
Documents:  (1)  Bulletin  No.  0055, 
Revision  A,  on  Apcii  2, 1982.  alerting 
operatort  of  the  potential  problem  with 
precautionary  measures  consistiBg  of 
inspection  procedures,  the  institution  of 
a  preflight  fuoctioaal  check  of  the  clutch 
mechanism,  lubrication  procedures,  and 
directions  for  the  installation  of  a 
protective  heat  shield  for  the  clutch 
cable:  (2)  Service  Information  Letter  No. 
0080,  Revision  A,  on  August  4, 1982, 
providing  operators  procedures  for 
proper  clutch  control  and  drivebelt 
tensJDQ  rigging  procedures:  and  (3) 
Bulletin  Na  0061  dated  November  12. 
lSd2.  providing  oi>erators  directions  for 
the  installation  of  a  clutch  engagement 
overcenter  lock  warning  light 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  design,  an  airworthiness 
directive  is  being  issued  which  requires 
an  inspection  of  the  clutch  and  drive 
belt  tension  rigging  mechanism, 
rerigging  as  necessary,  installation  of  a 
clutch  disengagement  warning  light,  and 
installation  of  a  clutch  cable  heat  shield 
on  Enstrom  F-28A,  F-28C,  F-28F,  280. 
280C,  and  280F  helicopters.  Models 
equipped  with  rtghl  pilot-in-command 
kits  P/N  2«Mn002  or  P/N  28-01012,  or 
electric  dutch  actuator  kit  P/N  28-01005 
are  exempt  from  the  heat  shield 
instanatitm  requnrment. 

Since  a  mtuation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 


public  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

Approximately  650  aircraft  could  be 
affected  by  the  requirements  of  this  AD 
for  an  estimated  impact  of  $239  50  per 
aircraft,  or  $155,875  for  the  fleet. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13]  is  amended 
by  adding  the  following  new 
Airwortliiness  Directive: 

Enstrom  HeBcopter  CorporatiOTr  Applies  to 
Model  F-28A.  F-28C,  F-2SF.  280.  280C 

and  280F  helicopters  certificated  in  all 
(■atpgonp.s. 
OjmpliEince  required  us  tadicated  unless 
already  accorapliihed. 

To  prevent  possible  in -flighl  drivebelt 
clutch  disengagment.  accomplish  the 
following: 

(a)  Before  further  fli^l  after  the  effective 
date  of  this  AD.  and  thereafter  at  intervals 
not  to  exceed  100  hours'  time  in  service  from 
the  last  inspectinn: 

(1)  Inspect  the  drivebelt  clutch  mechanism. 
IP.  accordance  with  Enstrom  Service 
Information  Letter  0O80,  Revision  A.  dated 
August  4. 1982,  or  FAA  approved  equivalent, 
and  the  Maintenance  Manuai/Vlainteaance 
Manuai  Supplement  for  the  respective 
Modeia,  to  ascertain  that  the  mechanism  is 
properly  rigged. 

Note. — When  properly  rigged  the  clutch 
dctuatiog  cable  should  move  freely  allowing 
full  clutch  engagemenL  Clutch  mechanisms 
experiencing  binding  of  the  clutch  actuating 
cable,  although  properly  rigged  and 
lubricated,  may  have  hibncant  hardened  in 
the  cable  assembly  due  to  engine  heat. 

{2}  Replace  any  caWe  found  to  bind, 
preventing  full  clutch  engagement,  prior  to 
further  flight  with  suitable  airworthy  parts, 

(3)  Lubricate  the  clutch  actnating  cable 
with  .Aero  Shell  14  or  FAA  approved 
equivalent 

(b)  Within  the  next  25  hours'  time  in 
service  after  the  effective  date  of  this  AD. 
unless  already  accomplished,  install  clutch 
cabhe  heat  shield  P/N  2S-16542-11  in 
accordance  with  Enstrom  Service  Directive 
Bulletin  0055,  Revision  A.  dated  April  2,  1962, 
or  F.\A  approved  equivalent. 

Note. — Enstrom  Helicopter  Models 
equipped  with  right  pilot-in-command  kits  P/ 
.\  28-01002  or  P/N  28-01012;  or  electric  dutch 
actuator  kit  P/N  28-01005  are  exempt  from 
this  paragraph. 

(c)  Within  the  next  50  hours'  time  in  service 
after  the  effective  date  of  this  AD,  unless 
already  accomplished,  install  clutch 
engagement  overcenter  lock  warning  light  kit 
P/.\  28-19035-3  in  accordance  with  Enstrom 
Service  Directive  Bulletin  0061  dated 


September  20, 1982.  or  FAA  approved 

equivalent. 

(d)  Any  equivalent  method  of  compliance 
with  this  AD  must  be  approved  by  the 
Manager,  Chicago  Aircraft  Certification 
Office,  Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines.  Illinois 
80018. 

(e)  In  accordance  with  FAR  21.197,  flight  is 
permitted  to  a  ba«e  where  the  inspection 
required  by  tfiis  AD  may  be  accomplished. 

This  amendment  becomes  effective 
November  30, 1982. 

(Sees.  313(a],  601,  and  603,  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C.  1354(a). 
1421,  and  1423];  sec  6(c].  Department  of 
Transportation  Act  (49  U.S.C.  1655(cn;  5  11.89 
of  the  Federal  Aviation  Regulations  (14  CFR 
11.89) 

Note. — The  FAA  has  determined  that  this 
documeat  involves  a  regulation  «vhich  is  not 
considered  to  be  major  under  Executive 
Order  12201  or  li^ificant  under  DOT 
Regulatory  Policies  and  Procedures  (44  FR 
11034;  February  26, 1979).  and  certifies  that 
the  rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the  Regulatory 
Flexibility  Act  since  the  action  prescribed 
herein  is  estimated  to  cost  less  than  1  percent 
of  the  value  of  any  affected  aircraft  which 
may  be  owned  by  small  entities.  A  copy  of 
the  final  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  person  identified  under  the 

caption  "FOR  further  INFORMATtON 
CONTACT." 

This  rale  is  a  final  order  of  the 
Administrator.  Under  Section  1006(a]  of 
the  Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C.  1486(a))  it  is  subject 
to  review  by  the  various  courts  of 
appeals  of  the  United  States,  or  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia. 

Issued  in  Fort  'Worth,  Texas  on  Novemtier 
3, 1982. 
C.  R.  Melugin,  ]t.. 

Director,  Southwest  Region. 

ire  Doc.  82-31.173  Filed  11-1'-(12:  B  45  am] 
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CIVIL  AERONAUTICS  BOARD 

14  CFR  Part  262 

[Regulation  ER-13*3t  Eooa  Rvg.  Removal 
of  Part  262;  Docket  40773] 

Agreaments  Betwscn  Air  Carriers  and 
Foreign  Countrtes 

AQENCT:  Civil  Aeronautics  Board. 
action:  Fmal  rule. 

summary:  The  CAB  is  eHminating  its 
reporting  requirement  that  every  U.S.  air 
carrier  file  with  the  Board  evidence  of 
each  agreement  involving  operating 
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rights  between  the  air  carrier  and  any 
foreign  country.  The  agreements  are 
rarely  used  and  are  unnecessary  for  the 
Board's  enforcement  duties.  This 
rulemaking  is  at  the  Board's  initiative. 
DATES:  Adopted:  November  4, 1982. 
Effective:  December  31, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  DePuy,  Bureau  of  International 
Aviation,  Civil  Aeronautics  Board, 
1825  Connecticut  Avenue,  NW., 
Washington,  D.C.  20428:  (202)  673- 
5871; 
or 
Joanne  Petrie,  Office  of  the  General 
Counsel,  Rules  and  Legislation 
Division,  Civil  Aeronautics  Board, 
1825  Connecticut  Avenue,  NW., 
Washington,  D.C.  20428:  (202]  673- 
5442. 
SUPPLEMENTARY  INFORMATION:  EDR-445, 
47  FR  28683,  July  1. 1982,  proposed  to 
eliminate  14  CFR  Part  262,  Agreements 
Between  Air  Carriers  and  Foreign 
Countries.  That  part  requires  every  U.S. 
air  carrier  to  file  with  the  Board 
evidence  of  each  agreement  that  in  any 
way  affects  or  involves  operating  rights 
between  that  air  carrier  and  a  foreign 
country.  "Agreement"  is  defined  as  any 
permit,  concession,  franchise,  contract, 
understanding,  or  arrangement,  and  also 
any  amendment,  modification,  renewal, 
rescission,  or  revocation  thereof. 
Northwest,  which  filed  the  only 
comment  in  response  to  the  notice  of 
proposed  rulemaking,  supported 
elimination  of  the  rule. 

The  reporting  requirement  was 
adopted  in  1943  to  establish  a  uniform 
procedure  and  to  give  the  Board 
information  about  agreements  filed 
under  sections  407(a),  Filing  Reports. 
and  1002,  International  Agreements,  of 
the  Civil  Aeronautics  Act  of  1938,  as 
amended.  Apart  from  a  recodification  of 
all  the  Board's  rules  in  1949,  no  change 
has  been  made  in  this  part  since 
adoption.  For  many  years,  the  only 
documents  filed  under  Part  262  have 
been  operating  licenses  and  permits 
issued  to  U.S.  air  carriers  by  various 
foreign  countries.  The  Board's  records 
have  been  incomplete,  however, 
because  many  carriers  have  failed  to  file 
or  keep  the  information  current. 
The  Board  is  revoking  Part  262 
because  there  are  less  burdensome 
ways  to  obtain  the  information  when  it 
is  needed.  In  the  few  cases  where  the 
Board  has  wanted  to  review  the 
agreements  filed  under  Part  262,  the 
licenses  have  been  obtained  directly 
from  the  carrier.  Elimination  of  the 
reporting  requirement  removes  a  burden 
on  both  the  reporting  carriers  and  the 
Board,  consistent  with  the  goals  of  the 
Paperwork  Reduction  Act  and  the 


Airline  Deregulation  Act.  Whenever 
particular  information  is  needed,  the 
Board  will  use  its  authority  under 
section  407  of  the  Federal  Aviation  Act 
to  require  that  carriers  provide  it. 

Regulatory  Flexibility  Act 

In  EDR^145,  the  Board  certified  that 
the  removal  of  this  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regiilatory 
Flexibility  Act,  Pub.  L.  96-354.  The 
reason  for  this  negative  certification 
was  that  few  small  airlines  have 
agreements  with  foreign  countries,  and 
that  removal  of  the  rule  would  not  have 
a  significant  practical  or  financial 
impact  even  for  those  that  were  required 
to  report.  No  comments  were  filed  in 
response  to  the  negative  certification. 
and  the  Board  finds  no  reason  to  change 
its  negative  certification. 

List  of  Subjects  in  14  CFR  Part  262 

Air  carriers.  Foreign  trade. 

PART  262— {REMOVED  AND 
RESERVED] 

Accordingly,  the  Civil  Aeronautics 
Board  removes  and  reserves  14  CFR  Part 
262,  Agreements  Between  Air  Carriers 
and  Foreign  Carriers. 

(Sees.  204, 1102.  Pub.  L  85-726.  as  amended. 
72  Stat.  743,  788;  49  U.S.C.  1324.  1502.) 

By  the  Civil  Aeronautics  Board. 
PhylUs  T.  Kaylor, 

Secretary: 

|FR  Doc  8;-31W5  K.U.'ri  -11-17-82;  M5  am] 
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14  CFR  Part  382 

[Reg.  SPR-191;  Special  Regs.  Amendment 

No.  1  to  Part  382;  Docket  34030] 

Nondiscrimination  on  the  Basis  of 
Handicap 

AGENCY:  Civil  Aeronautics  Board. 
action:  Final  rule. 

SUMMARY:  The  CAB  makes  technical 
changes  in  its  rule  prohibiting 
discrimination  against  disabled  air 
travelers.  These  changes  are  made  at 
the  request  of  the  Department  of  Justice 
DATES:  Adopted;  September  14,  1982. 
Effective:  November  18, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Schaffer,  Office  of  the  General 
Counsel,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  NW,  Washington, 
D.C.  20428:  202-673-5442. 
SUPPLEMENTARY  INFORMATION:  Section 
504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  794).  prohibits 
discrimination  on  the  basis  of  handicap 
in  programs  and  activities  receiving 


Federal  financial  assistance.  Executive 
Order  11914  authorized  the  Department 
of  Health,  Education,  and  Welfare  to 
coordinate  enforcement  of  section  504 
This  authority  was  transferred  to  the 
Attorney  General  on  November  2.  1980 
by  Executive  Order  12250.  On  August  11, 

1981.  the  Department  of  Justice  issued  a 
final  rule  transferring  the  coordination 
guidelines  issued  by  HEW  at  45  CFR 
Part  85  to  28  CFR  Part  41.  See  46  FR 
40686.  August  11,  1981. 

By  SPR-189,  47  FR  25936.  June  16, 

1982.  the  Board  issued  its  final  rule 
prohibiting  discrimination  against  the 
handicapped  by  airlines  and 
implementing  section  504.  (14  CFR  Part 
382).  This  rule  is  divided  into  three 
subparts.  Subpart  .A  (§§  3821  through 
382.5)  applies  to  all  certificated  air 
carriers  a.s  well  as  those  commuter  air 
carriers  that  receive  a  subsidy  from  the 
Board.  If  defines  key  terms  and  sets 
forth  general  standards  of 
nondiscrimination.  Subparts  B  and  C 
apply  only  to  airlines  receiving  a 
subsidy  under  sections  406  or  419  of  the 
Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C.  1376  or  1389). 
Subpart  B  establishes  detailed 
requirements  in  furtherance  of  the 
prohibition  on  discrimination.  Subpart  C 
contains  compliance  procedures. 

The  Justice  Department  requested  that 
changes  be  made  in  the  Board's  rule.  We 
find  these  changes  to  be  reasonable  and 
have  decided  to  make  them. 

The  Justice  Department  asked  for  two 
changes  in  the  definition  of  "qualified 
handicapped  person"  in  §  382.3(c).  in 
sum.  a  qualified  handicapped  person  is 
presently  defined  as  a  handicapped 
person  (1)  who  pays.  (2)  whose  carriage 
will  not  jeopardize  flight  safety,  and  (3) 
who  is  willing  and  able  to  comply  with 
reasonable  requests  of  airline  personnel. 
In  this  form,  the  definition  is  directed 
toward  handicapped  persons  who  seek 
to  board  a  flight,  i.e.  passengers.  Yet 
there  may  be  instances  where  a 
handicapped  person  is  not  seeking  the 
provision  of  air  transportation  itself,  but 
merely  some  related  service,  such  as 
■iccess  to  information  or  to  the  carrier's 
reservation  system.  To  accommodate 
these  cases,  a  second  definition  of 
qualified  handicapped  person  has  been 
added  to  §  382.3.  This  definition  adopts 
the  phrase  "a  handicapped  person  who 
meets  the  essential  eligibility 
requirements"  from  the  coordination 
guidelines.  28  CFR  41.32(b),  For  the  same 
reason,  the  word  "passenger"  m 
§  382.5(a)  has  been  replaced  with  the 
word  "persons." 

The  third  criterion  of  a  qualified 
handicapped  person,  the  willingness  and 
ability  to  comply  with  "reasonable 
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reqnests"  of  airiine  pcrsoime!.  was  also 
qnesKoned  by  Jtistice.  The  rtiird 
paragraph  presently  states  that  any 
"reqiiest  by  airline  personnel  that  is 
inconsistent  with  this  part  or  beyond 
standard  practices  will  not  be 
considered  reasonable  for  the  purposes 
of  this  part."  Justice  expressed  concern 
about  the  effect  of  the  phrase  "beyond 
standard  practices"  as  a  basis  for 
determining  wheflier  an  airline  request 
was  reasonable. 

In  the  preamble  to  the  Goal  rule.  47  FR 
at  23030.  the  Board  explained  that  a 
request  "beyond  standard  practices"  is 
one  based  ob  an  "arbitrary  or  impulsive 
reaction  of  a  particular  employee  to  a 
particular  passenger."  The  Board  further 
explained  that  the  prohibition  on 
requests  that  are  beyond  standard 
practice  did  not  preclude  airline 
personnel  from  making  requests  of 
handicapped  passengers  that  they  do 
not  make  of  ail  pasaen^rs,  provided 
that  the  reqaest  was  b^d  "on 
reasonable  company  policies  related  to 
the  provisioB  of  air  transportation." 
Requesting  that  sone  handicapped 
persons  not  sit  in  exit  rows  was  given  as 
an  example  of  such  a  request.  To  clarify 
the  matter  in  the  rule,  the  phrase 
"beyond  staadard  practice"  has  been 
deleted.  Instead,  requests  of  airline 
personnel  must  be  safety-related  or 
necessary  for  the  provision  of  air 
transportation  to  be  considered 
reasonable. 

There  are  two  sections  in  the  rule  that 
involve  the  advance  notice  requirement. 
The  second  sentence  of  (  382.15(c) 
permits  caniefs  to  "establish  reasonable 
advance  notice  requirements  of  up  to  48 
hoars  for  the  provision  of  extensive 
special  assistance."  Extensive  special 
assistance  includes  such  items  as 
medical  oxygen  for  on-board  use  and 
boarding  and  deplaning  assistance. 
Section  362.19(d)  authorizes  an  airline  to 
refuse  tranaportation  to  a  person  who 
fails  to  comply  with  these  advance 
notice  requirements  if  "the  necessary 
equipment  or  personnel  cannot,  by 
reasooable  efforts,  be  made  available 
without  delaying  the  flight." 

Althou^  I  382.13(d)  makes  clear  that 
failure  to  ^ve  the  proper  notice  will  not 
justify  a  refusal  of  service  if  the 
necessary  personnel  or  equipment  can 
otherwise  be  made  available,  a  reading 
of  S  382.15(c)  alone  might  give  the 
opposite  impression.  To  avoid  any 
misimderstanding  on  this  issue,  a  phrase 
has  been  added  to  that  paragraph 
stating  that  an  airline  may  not  refuse 
extensive  special  assistance  to  a 
handlcafyped  person  even  though  that 
person  gave  less  than  48  hours'  notice  if 


the  airline  is  able  to  provide  the 
assistance  on  the  lesser  notice  given. 

Since  these  amendments  are 
interpretative  in  nature,  the  Board  finds 
that  notice  and  public  comment  are 
unnecessary  and  that  the  rule  may  take 
effect  on  less  than  30  days'  notice. 

list  of  Subiects  in  14  CFR  Part  382 

Air  carriers.  Civil  Rights,  Grant 
programs — transportation. 
Handicapped.  Hazardous  materials 

transportation. 

PART  382— [AMENDED] 

Accordingly,  the  Civil  Aeronautics 
Board  amends  14  CFR  Part  382. 
Nondiacriminatlon  on  the  Basis  of 
Handicap,  as  follows: 

The  authority  for  Part  382  is: 

Authority:  Section  504.  Pub.  L  93-T12.  87 
Stat.  394.  29  U.S.C.  794:  Sees.  204.  401.  404. 
406.  407,  4ia,  419.  Pub.  L  83-726.  as  amended. 
72  Stat.  743.  754,  760.  763,  766,  771,  92  Stat. 
1~32.  49  U  S.C.  1324.  1371,  1374.  1378.  1377. 
13«6.  1389:  E.O.  11914,  41  FR  17871. 

2.  Paragraph  (c)  of  §  382.3  is  revised 
and  a  new  paragraph  (d)  is  added  as 

follows: 

§  3S2.3    Definitions. 


(c)  "Qualified  handicapped  person" 
means,  with  respect  to  the  provision  of 
air  transportation,  a  handicapped 
person — 

(1)  Who  tenders  payment  for  air 
transportation; 

(2)  Whose  carriage  will  not  violate  the 
requirements  of  the  Federal  Aviation 
Regulations  (Chapter  I  of  this  title)  or,  in 
the  reasonable  expectation  of  carrier 
personnel  designated  under  \  382.13(a), 
jeopardize  the  safe  completion  of  the 
flight  or  the  health  or  safety  of  other 
persons:  and 

(3)  Who  is  willing  and  able  to  comply 
with  reasonable  requests  of  airline 
personnel  or,  if  not,  is  accompanied  by  a 
responsible  adult  passenger  who  can 
ensure  that  the  requests  are  complied 
with.  A  request  will  not  be  considered 
reasonable  if — 

fi)  It  is  inconsistent  with  this  part;  gr 
(ii)  It  is  neither  safety-related  nor 

necessary  for  the  provision  of  air 

transportation. 

(d)  "Qualified  handicapped  person" 
means,  with  respect  to  the  provision  of 
related  services,  a  handicapped  person 
who  meets  the  essential  eligibility 
requirements  for  receipt  of  those 
services. 

3.  Introductory  text  of  section  and 
paragraph  (a)  of  5  382.5  are  revised  by 
changing  the  word  "passengers"  to 
"persons,"  as  follows: 


§3t2,S    QeiMraltfHMiimiMtafyyractiees. 

A  carrier  subject  to  this  part  shall  not. 
directly  or  throogh  contractual, 
licensing,  or  other  arrangement,  on  the 
basis  of  haadicai>— 

(a)  Exclude  a  quabfied  handicapped 
person  from  or  deny  that  person  the 
benefit  of  any  air  transportation  or 
related  services  that  are  available  to 
other  persons,  even  if  there  is  separate 
or  different  service  available  for 
handicapped  persons:  or 
***** 

4.  Introductory  text  paragraph  (c)  of 
§  382.15  is  revised,  as  follows: 

§382.15    AvaMabilHy  of  Mfvtce  and 
equipment 

***** 

(c)  Carriers  shall  not  establish 
advance  notice  requirements  for  the 
carriage  of  handicapped  passengers  who 
vdll  not  need  extensive  special 
assistance  from  the  carrier.  Carriers 
may  establish  reasonable  advance 
notice  requirements  of  up  to  48  hours  for 
the  provision  of  extensive  special 
assistance,  except  that  the  carrier  may 
not  rehise  to  inx)vide  such  assistance  on 
the  ground  of  inadequate  notice  if  the 
service  or  equipment  is  available  with 
the  lesser  notice  given.  For  the  purposes 
of  this  paragraph,  extensive  special 
assistance  includes — 
***** 

By  the  Civil  Aeronautics  Board. 
Phyllis  T.  Kaylor, 

Secretary. 

IFR  Doc.  «2-31686  KUed  ll-ir-(C  8:15  Hm! 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[Ooctcet  No.  21116-2281 

15  CFR  Parts  379,  385, 390,  and  399 

Revision  of  Export  Controls  Affecting 
tt)e  U.S.S.R.  and  Poland 

agency:  Office  of  Export 
Administration,  International  Trade 
Administration,  Commerce. 

action:  Pinal  rule. 

summary:  At  the  direction  of  the 
President,  this  rule  rescinds  controls 
imposed  on  the  U.S,S.R.  and  Poland  by 
rules  effective  December  30, 1981  (47  FR 
141  and  144,  January  5, 1982)  and  June 
22, 1982  (47  FR  27250.  June  24. 1982). 
DATC  Effective  1:00  p.m.  e.s.t, 
November  13. 1982. 
FOn  RffrrNOi  infowmatk>n  contact: 
Archie  Andrews,  Director.  Exporters' 
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Service  Staff,  Office  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230 
(Telephone  (202)  377-4811). 
SUPPI.EMENTARY  mFORMATION: 

Regulatory  Changes 

The  President  has  directed  that 
controls  imposed  on  exports  to  the 
U.S.S.R.  and  Poland  effective  December 
30,  1981  (47  FR  141  and  144,  January  5. 
1982)  and  June  22, 1982  (47  FR  27250, 
lune  24,  1982)  be  removed.  This  rule 
implements  that  directive  by  rescinding 
the  controls  imposed  on  December  30. 
1981  and  June  22.  1982. 

The  December  30.  1981  regulations 
suspended  the  processing  of  license 
applications  for  exports  to  the  U.S.S.R., 
and  imposed  foreign  policy  export 
controls  that  prohibited  export  to  the 
U.S.S.R.  of  oil  and  gas  transmission  and 
refining  commodities  and  technical  data. 

The  June  22.  1982  regulations 
extended  the  foreign  policy  controls  in 
effect  after  December  30.  1981  to  exports 
of  foreign-origin  products  and  technical 
data  to  the  U.S.S.R.  by  U.S.  owned  or 
controlled  foreign  firms,  and  imposed 
controls  on  certain  foreign  produced 
products  of  U.S. -origin  technical  data, 
regardless  of  the  date  of  export  of  the 
data  from  the  United  States.  In  addition 
the  June  22  regulations  suspended  the 
processing  of  export  license  applications 
for  exports  to  Poland. 

The  controls  in  effect  prior  to 
December  30, 1981  on  exports  to  the 
U.S.S.R.  of  oil  and  gas  exploration  and 
production  commodities  and  technical 
data  remain  in  effect  with  two 
modifications:  (1)  The  description  in  the 
Commodity  Control  List  of  the 
c;ommodities  subject  to  these  controls  is 
clarified;  and  (2)  the  licensing  policy 
iipplicable  to  exports  of  such 
commodities  and  technical  data  that 
was  in  effect  prior  to  the  suspension  of 
processing  of  licenses  (December  30)  is 
now  stated  in  the  regulations.  As  to 
commodities,  the  general  licensing 
pohcy  will  be  to  approve  export  Ucense 
applications  for  exploration  and 
production  equipment,  except  equipment 
subject  to  COCOM  control  and 
equipment  for  the  manufacture  of  oil 
and  gas  exploration  and  production 
equipment.  As  to  technology,  the  general 
policy  will  be  to  deny  applications. 

Rulemaking  Requirements 

This  rule  is  exempt  from  the  public 
participation  in  rulemaking  procedures 
of  the  Administrative  Procedure  Act  by 
section  13(a)  of  the  Export 
Administration  Act  of  1979  (Pub.  L  97- 


72.  50  U.S.C.  app.  2401  et  seq.].  Since  this 
rule  removes  ccmtrols  on  exports,  it  is 
also  exempt  from  section  13(b)  of  the 
Act,  which  expresses  the  intent  of 
Congress  that  where  practicable 
"regulations  imposing  controls  on 
exports"  be  published  in  proposed  fomi 

Because  this  rule  removes  a 
regulatory  burden  and  is  issued  in  final 
form,  it  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  p!  sty 

The  Office  of  Export  Administration 
hns  determined  that: 

(1)  This  rule  does  not  impose  a  burde:'. 
under  the  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  3501  e!  seq.  As 
pre\iously  stated,  it  relie\es  a 
regulatory  burden  and  its  accompanying 
paperwork. 

(2)  This  rule  is  not  a  major  rule  within 
the  meaning  of  section  1(b)  of  Executive 
Order  122P1  (46  FR  13193.  February  19, 
1H81),  'Federal  Regulation." 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis. 

List  of  Subjects 

/.■;  CFR  Pun  37y 

Fxports,  Science  and  technology. 
7.^  cm  Part  385 

Communist  countries. 
7.5  CFR  Pur-!  H-IP 

:\d\  isory  committees.  Exports. 
15  CFH  Part  399 

Exports. 

PART  379— (AMENDED! 

/Xccorciingly.  the  Evpurt 
Administration  Regulations  (13  CFR  Part 
368,  et  fieq.)  are  amended  as  follows: 

1.  Part  379  is  amended  as  follows: 

§379.4    [Amended] 

a.  Section  379.4  (f](l)(i)(/?)  is  revised  to 

read: 

$  379.4     General  license  GTDR:  Technical 
data  under  restriction. 

*         •         *         *         • 

(0-  •  • 
nr  •  • 

(1)  •  •  • 

[p]  Machinery,  equipment. 
instruments,  and  other  commodities 
designed  or  modified  for  the  exploration 
or  production  of  petroleum  or  natural 
gas; 


^^ 


§379.8    (Amended] 

b.  Section  379.8(a)(2)  is  amended  to 
add  the  word  "or"  at  the  end  thereof 

c.  Section  379.8(a)(3)  is  amended  to 
remove  the  parenthetical  phrase 
"(excluding  paragraph  [1){^)[p]]" 

d.  Section  379.8(a)(4)  is  removed. 

PART  385— SPEaAL  COUNTRY 
POLICIES  AND  PROVISIONS 

2.  Section  385.2  is  amended  as  follows: 

§  385.2     Country  Qroups  Q.  W,  and  Y  , 
U.S.S.R.,  other  Warsaw  Pact  countries, 
Albania,  Mongolian  People  s  Republic,  and 
Laos  [  Amended). 

a.  Section  385.2(a)[5)  is  removed. 

b.  Section  385  2(c)  is  revised  to  read 
as  follows: 

•  *  •  *  • 

(c)  As  authorized  by  section  6  of  the 
Export  Administration  .Art  of  1979.  a 
\alidated  bcense  is  required  for  foreign 
policy  purposes  for  the  export  to  the 
U.S.S.R.  of  oil  and  gas  exploration  and 
production  equipment  as  defined  in  CCI, 
entries  609aF.  6191F.  B3!K)r,  6391F.  6392F. 


6598F.  and  67-gF  AN. 


d  m  the 


scope  of  this  control  are  technical  data 
related  to  oil  and  gas  exploration  and 
production,  and  other  commodities  that 
require  a  \  nlidated  export  license  for 
shipment  to  the  So\  iet  Union  and  that 
are  intended  for  use  in  oil  or  gas 
exploration  or  production.  The  general 
policy  will  be  to  approve  export  license 
applications  for  exploration  and 
production  equipment,  except 
commodities  identified  by  an  "A" 
following  the  Export  Control  Commodity 
Number  on  the  Commodity  Control  List 
or  equipment  for  manufacture  of  oil  and 
gas  exploration  or  production 
equipment.  The  general  policy  will  be  to 
deny  export  license  applications  for  oil 
and  gas  exploration  and  production 
related  technical  data 

§390.8     I  Removed  1 

3.  Section  390.8  is  removed. 

PART  399— [AMENDED) 

4.  The  Commodity  Control  List 
(Supplement  No  1  to  §399  1)  is  amended 
as  follows: 

a.  Entries  6198F.  a38HF,  6389F,  t>43lF, 
6491F.  6685F.  and  6780F  are  removed 

b.  Entries  6098F,  6191F.  B390F.  6391F. 
R598F  and  6779F  are  revised  to  mad  as 
follows 


'  Sw"  Siippli'mcTil  Nij  1 
Counlrk  Crimps 
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Expofi  control  cxmwnodty  number  and  commodity 


609eF  MeW  cutting  and  metal  tonning  madwies  and 
aquipnieni  (indudkig  tooing,  dtes.  Mun*.  and  |igs) 
spedtfy  designed  or  modWad  for  the  production  or 
mwutadure  ol  equipmani  dsacrtMd  m  antnes  6191F, 
6390F.  wid  6391F  and  spaoaly  designed  parts.  corn- 


Unit 


Valtdatad  license 
required 


6191F    Ottwr  chemcai  and  petroleum  equipment  spe- 
aa»i   des^wd   or   modMied   lor   me   exploralion   or  ; 
productian  al  petootoum  or  natural  gas:  and  specially 
designed  parts,  compor^ents.  and  accessories  mere- 
lor   (See  Supptament  No.  1  to  )  39SZ  Interpretation  I 
30).  ^  I 

e390F    Oil  and  gas  pfielina  equipment  spedany  de- 
signed or  modfled  tor  pipelaying,  pipe>coating,  or  j 
poeturapping:  and  specially  designed  parts,  corripo- 

nenls.  and  accessories  tneretar  I 

•  •  • 

e391F    Other  ndustnal  equpmerrt  specially  designed  or  j 
nxxMed  lor  the  exploration  or  production  ot  petroleum  . 
or  natural  gas:  and  spec^  designed  parts,  compo- 
nems.  and  accoaaorioa  therefor.  (See  Supplement  No 
1  10  }  399.2.  Interpretation  30). 

6598F  Other  electronic  and  precaion  nstnjments  spe- 
aaly  designed  or  modMed  for  geophysttal  or  mineral 
prospecting  or  tor  the  examnatiort.  testing,  or  control- 
ling of  equpment  defined  in  entnes  609eF.  6191F. 
6390f.  6391F,  and  6392F:  and  specially  designed 
parts,  components,  and  accessories  therefor  (See 
Supplement  No.  1  to  {  399.2.  Interpretation  30)  ' 

6779F  Chenicals  arx)  matenals  (e.g.  drilling  fluids, 
muds,  lost  arculatton  materials  and  polymers,  surfac- 
tants and  other  detergents)  specially  formulated  or 
modHied  for  use  in  the  production  of  petroleum  and 
natural  gas. 


SZ.  Afghanlalan  and 
tha  USSR    ' 


SZ.  Afghanistan  and 
the  USSR   ' 


GLV 
dollar 
value 

tenits 
T4V 


MG 


Proo^smg  |:  ^„ 
=°*  control 


MG 


SZ,  Afghanistan  and  MG 

the  USSR 


SZ.  Afghanistan  and  MG 

the  USSR' 


SZ.  Afghanistan  and  MG 

the  USSR 


SZ.  Afghanistan  and  ^tG 

the  USSR" 


c.  The  following  new  entry  is  added  in  numerical  order,  disregarding  the  first  digit: 


1 

Export  control  commodity  number  and  commodity 
description 

UnM 

valKlaled  license 
required 

GLV     1 
dollar 
value 
limits 

T4V 

r 

Processing 
code 

Rea- 
son for 
control 

6392F    Other  mdustnal  equipment  and  mactnnw>  (in- 
cluding tooling,  dies,  tatures  and  jigs)  specialty  de- 
sisted or  modified  for  the  production,  manufacture  or 
assembly    of    the    (wn«pment    descnbed    m    antnes 
6191F.   8390F.   and  8391F;   and   speoalfy   designed 
parts,  components,  and  accessones  Uierefor 

SZ.  AfghanlsUn  and 
the  USSR 

MG 

3 

d.  The  footnote  to  6699G,  which  reads 
as  follows,  is  removed; 

"A  validated  license  is  required  for  export 
of  commodities  to  the  U.S.S.R.,  Estonia, 
Latvia,  Lithuania,  and  Afghanistan  if 
intended  for  use  in  the  production, 
transmission  or  transportation  of  petroleum 
or  natural  gas,  or  in  the  refining  of  petroleum. 
petroleum  products  or  natural  gas  for  energy 
usage,  excluding  petrochemical  feedstock. 
(See  Supplement  No.  1  to  section  399.2, 
Interpretation  33,  for  an  illustrative  list  of 
such  commodities.)" 

5,  The  Commodity  Interpretations 
(Supplement  No.  1  to  §  399.2)  are 
amended  as  follows; 


a.  The  introductory  paragraph  of 
Commodity  Interpretation  24  of 
Supplement  No.  1  §  399.2  is  revised  to 
read  as  follows; 

"Interpretation  24:  Chemicals 

The  commodities  listed  below  require  a 
validated  license  for  export  to  Country 
Groups  S  and  Z." 

b.  The  following  revisions  are  made  to 
Commodity  Interpretation  29:  General 
Industrial  Equipment: 

(1)  Footnote  1  to  Interpretation  29  is 
revised  to  read: 


'  .\  validated  license  is  required  for  export 
to  tiie  U.S.S.R.,  Estonia,  Latvia,  Lithuania, 


and  Afghanistan  of  any  equipment  specially 
designed  or  modified  for  use  in  the 
exploration  or  production  of  petroleum  or 
natural  gas,  and  specially  designed  parts, 
components  and  accessories  therefor. 

(2)  Footnoted  commodities  are  revised 
as  follows: 

(i)  Footnote  1  is  removed  from  the 
following  listings: 

Air  or  gas  compressors,  n.e.s. 

Gas  turbine  engines,  n.e.s. 

Internal  pnetmiatic  line-up  clamps  for 

welding  transmission  line  pipe 
Mechanical  instruments,  n.e.s.,  for 

measurement,  transmission,  or  control  of 

temperature,  pressure,  or  other  variables  of 

liquids  or  gases. 
Metering  and  mixing.'n.e.s. 
Pipeline  cleaning 

(ii)  Footnote  1  is  added  and  footnote  2 
is  removed  from  the  following  listing; 

Oilfield  wire  line  and  downhole  equipment  ' 

(iii]  Footnote  1  is  added  to  the  listing 
for  "special  purpose  industrial  vehicles, 
n.e.s.*  *  *"  and  the  listing  is  revised  to 
read: 

Special  purpose  vehicles,  n.e.s.,  non- 
military,  e.g.  cement  mixers,  street  and 
airfield  cleaning  equipment,  asphalt  mixers, 
mine  shuttle  vehicles,  trucks  with  derrick 
assemblies,  and  similar  equipment  mounted 
integral  to  the  truck  frame,  seismograph 
thumper  mounted  trucks  and  oil/gas  well 
drilling  rigs." 

c.  Commodity  Interpretation  30  is 
revised  to  read  as  follows: 

Interpretation  30:  Petroleum  and  Natural  Cos 
Exploration  and  Production  Equipment 
The  following  is  an  illustrative  list  of 
petroleum  and  natural  gas  exploration  and 
production  equipment  subject  to  validated 
license  control  for  export  to  the  U.S.S.R., 
Estonia,  Latvia,  Lithuania,  and  Afghanistan. 
This  list  is  illustrative  only;  it  does  not 
include  all  commodities  covered  by  CCL 
entries  6191F.  6391F,  and  6598F. 

(1)  All  equipment  specially  designed  or 
modified  for  off-shore  floating  or  bottom- 
supported  driUing  and  producing  structures, 
including  all  gathering  equipment. 

(2)  Rotary  type  well  drilling  rigs  and 
derricks. 

(3)  Parts,  accessories,  and  equipment  for 
well  drilling  machines,  including,  but  not 
limited  to,  drill  bits,  box  and  pin  tool  joints, 
drill  pipe,  drill  collars,  rotary  tables,  and 
blow-out  preventors. 

(4)  Petroleum  gas-lift  equipment. 

(5)  Oil  well  and  oil  field  pumps,  including, 
but  not  hmited  to,  high  performance  types  of 
submersible  or  conventional  ptimping  units. 

(6)  Wire  line  and  downhole  equipment  and 
accessories.  Including,  but  not  limited  to, 
collars,  stabilizers,  mandrels,  packers,  multi- 
completion  equipment,  gun  perforators,  and 
telemetary  equipment. 

(7)  Optical,  electrical  or  electronic 
geophysical  and  mineral  prospecting 
instruments,  Including  magnetic,  gravimetric. 
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seismic,  bore-hole  logging  and  high-resolution 
remote  sensing  equipment. 

d.  Commodity  Interpretations  31  and 
33  are  removed. 

(Sees.  4,  5,  6. 13. 15, 16,  and  21.  Pub.  L  96-72, 
93  Stat.  503,  50  U.S.C.  App.  2401  et  aeq.,  as 
amended;  E.O.  No.  12002  (42  FR  35623.  July 
11,  1977);  and  E.O.  No.  12214  (45  FR  29783, 
May  6, 19B0) 

Dated:  November  16,  1982. 
Bohdan  Denysyk, 

Deputy  Assistant  Secretary  ft  r  Export 
Administration. 

\VY(  Dor.   B2-31"4fl  Filed  ll-lb-Si  MM  pra| 
BILLING  CODE  3S10-25-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  270,  275,  and  296 
[T.D.  ATF-115] 

Cigarettes:  Irtcrease  in  Rate  of  Tax, 
and  Floor  Stocics  Tax 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF],  Treasury. 
ACTION:  Final  rule  (Treasury  decision). 

summary:  This  document  implements 
section  283  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  by  (1 ) 
Amending  ATF  tobacco  regulations  to 
conform  to  the  increase  in  cigarette  tax 
rates,  and  (21  adding  new  regulations  for 
the  collection  of  floor  stocks  tax  on 
certain  cigarettes  which,  on  January  1, 
1983,  are  held  for  sale. 

EFFECTIVE  DATE:  January  1. 1983. 
FOR  FURTHER  INFORMATION  CONTACr. 

Norman  P.  Blake,  Coordinator,  or  Steven 
C.  Simon,  Specialist,  (202)  566-7626. 
Mailing  address:  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  P.O.  Box  385, 
Washington,  DC  20044-0385. 
SUPPLEMENTARY  INFORMATION: 

Public  Law  97-248,  entitled  Tax 
Equity  and  Fiscal  Responsibihty  Act  of  ' 
1982,"  was  enacted  on  September  3. 
1982.  Section  283  of  this  act  doubles  the 
tax  rates  on  both  small  and  large 
cigarettes,  and  also  imposes  a  floor 
stocks  tax.  These  provisions  take  effect 
on  January  1,  1983.  All  cigarettes 
removed  from  factories  or  imported  on 
and  after  that  date,  but  before  October 
1, 1985,  win  be  subject  to  the  higher  tax 
rates.  (Under  the  terms  of  this  law,  the 
cigarette  tax  rates  are  scheduled  to 
revert  back  to  the  present  rates  on 
October  1, 1985.) 

Floor  Stocks  Tax 

The  floor  stocks  tax  is  a  one-time  tax, 
equal  to  the  difference  between  the  old 


and  the  new  tax  rates.  It  is  imposed  on 
all  Federally  taxpaid  or  tax-determined 
cigarettes  that  are  hold  for  sale  on  the 
first  moment  of  January  1, 1983.  by  any 
person,  with  the  exception  of  cigarettes 
in  retail  stocks  held  at  the  place  where 
they  are  intended  to  be  sold  at  retail. 
The  exemption  for  retailers  was 
intended  by  Congress  to  apply  only  to 
cigarettes  held  for  sale  at  a  place  where 
consumers  may  ordinarily  come  to  buy 
them.  This  exemption  is  broad  enough  to 
include  cigarettes  in  storage  facilities 
that  are  within  or  that  form  an  integral 
part  of  the  retail  premises,  at  the  same 
physical  location.  However,  the 
exemption  does  not  apply  to  cigarettes 
held  by  retailers  in  warehouses  or  other 
similar  facilities  located  away  from  the 
retail  premises,  where  retail  consumers 
do  not  have  regular  access  to  them. 
Cigarettes  held  by  retailers  in  these 
separate  facilities  are  subject  to  the 
floor  stocks  tax  in  exactly  the  same 
manner  as  are  cigarettes  held  for  sale  b> 
wholesalers  and  manufacturers. 
Cigarettes  in  vending  machines  are 
considered  to  be  retail  stocks  and  are 
exempt  from  floor  stocks  tax,  unless  the 
\cndirg  ...achines  are  in  a  storage 
facility  that  is  normally  inaccessible  to 
consumers.  .Military  exchanges, 
commissa.nes,  and  other  government 
affiliated  stores  that  sell  cigarettes 
subject  to  Federal  excise  taxes  must  pay 
floor  stocks  tax  on  cigarettes  (other  than 
exempt  retail  slocks  as  described)  in  the 
same  manner  as  any  private  commercial 
enterprise. 

Manufacturers,  importers,  and 
wholesalers,  who  are  not  also  retailers. 
are  liable  for  floor  stocks  tax 
irrespective  of  the  location  where  their 
cigarettes  are  held.  As  for 
manufacturers  and  importers.  t!ie  floor 
stocks  tax  applies  only  to  cigarettes  thai 
were  taxpaid  or  tax-delerminod  before 
January  1.  1983.  Cigarettes  that  are 
taxpaid  or  tax-determined  on  or  after 
that  date  are  subject  to  the  increased 
tax  rates,  but  are  not  subject  to  the  floor 
stocks  tax. 

Liability  for  the  floor  stocks  tax  must 
be  established  by  a  physical  inventory 
This  physical  inventory  will  be  the  basis 
for  establishing  the  number  of  cigarettes 
held  subject  to  the  floor  stocks  tax,  as  ot 
the  first  moment  of  Januar>'  1,  1983,  If 
the  taxpayer  prefers  not  to  take  a 
physical  inventory  on  New  Years's  Day, 
it  may  be  taken  any  time  between 
December  23,  1982,  and  January  8.  1983 
(Or,  if  the  business  is  closed  before 
December  23  and  will  remain  closed  for 
the  rest  of  the  year,  the  inventory  m.ay 
be  taken  on  the  last  business  day  of 
1982.]  If  the  physical  inventory  is  not 
taken  between  the  end  of  the  last 
business  day  of  1982  and  the  beginning 


of  the  first  business  day  of  1983.  it  must 
be  reconciled  to  Januar>'  1,  and 
supported  by  records  of  all  receipts  and 
dispositions  between  January  1  and  the 
date  of  the  inventory. 

Every  person  subject  to  the  floor 
stocks  tax  must  take  the  required 
physical  inventory  and  prepare  a  floor 
stocks  tax  return.  Tax  returns  will  be 
available  by  December  1.  1982.  and  may 
be  obtained  from  any  ATF  regional 
office  or  from  the  Procedures  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Washington.  DC  20226. 
telephone:  (202)  566-7602.  The  tax  return 
must  be  filed  on  or  before  January  18, 
1983. 

Ordinarily,  full  payment  must 
accompany  the  tax  return  However,  if 
financial  hardship  would  result  from 
paying  the  full  amount  at  that  time,  and 
the  taxpayer  so  certifies  in  writing  on 
his  tax  return,  then  payment  of  all  or  a 
part  of  the  floor  stocks  tax  may  be 
postponed  for  as  much  as  30  dnys  (that 
IS,  until  February  17, 1983).  The 
customary  penalties  for  failure  to  pay 
tax  will  not  be  imposed  in  such 
circumstances:  however,  interest  must 
be  paid  at  the  rate  of  IG*-'  per  annum, 
compounded  daily  from  January  18, 
1983.  until  the  tax  is  paid  In  all  cases, 
the  tax  return  must  be  filed  by  January 
18.  1983.  If  a  return  (with  or  without 
payment)  is  not  filed  on  or  before 
January  18. 1983,  the  5%  per  month 
penalty  imposed  by  law  for  failure  to  file 
a  return  may  be  assessed.  However, 
neither  the  failureto-file  nor  the  failure- 
to-pay  penalty  will  be  imposed  if  the 
taxpayer  can  show  that  his  failure  was 
due  to  reasonable  cause  and  not  to 
willful  neglect   .Nevertheless,  interest 
must  be  paid  even  if  a  penalty  is  not 
imposed. 

If.  due  to  financial  hardship,  a  return 
is  not  accompanied  by  full  p*i\  ment,  the 
hi'emal  Revenue  Service  wi'i!  eniicavor 
to  mail  to  the  taxpayer  a  statement 
indicating  the  amount  of  tax  plus  the 
interest  that  will  be  due  as  of  February 
1",  1983,  However,  if  for  any  reason  this 
statement  is  not  recei\ed,  the  taxpayer 
is  still  responsible  for  paying  the  correct 
<  mount  on  or  before  February  17,  1983. 
If  the  amount  indicated  on  the  statement 
is  pa,d  before  February  17,  1983,  IRS  wf,! 
refund  to  the  taxpayer  a  propcirtinn.fte 
amount  of  the  interest. 

If  by  February  17, 1983,  a  taxpayer 
does  not  make  full  payment,  additional 
processing  of  the  return  will  be  handled 
by  the  Internal  Revenue  Service  in 
accordance  with  the  provisions  of  Fart 
V  of  the  Internal  Revenue  Manual  The 
interest  imposed  by  law  continues  to 
accrue  until  full  payment  is  made,  and 
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the  penalties  for  failure  to  pay  tax  may 
be  applicable. 

If  any  underpayment  of  floor  stocks 
tax  is  due  to  fraud,  there  is  a  penalty  of 
50%  of  the  amount  of  the  underpayment, 
plus  50%  of  the  interest  payable  on  the 
portion  of  the  underpayment 
attributable  to  fraud.  (See  26  U.S.C. 
6653).  The  Internal  Revenue  Code  also 
prescribes  criminal  penalties,  including 
fines  and/or  imprisonment,  which  are 
applicable  to  this  floor  stocks  tax. 

Administrative  Procedure  Act 

Because  the  tax  rate  increase  and 
floor  stocks  tax  take  effect  on  January  1, 
1983.  and  require  immediate  taxpayer 
planning  and  advance  implementation 
with  regard  to  inventories,  method  of 
taxpayment  and  recordkeeping  by 
wholesalers  and  distributors  not  now 
required  to  pay  such  taxes,  it  is  hereby 
found  to  be  impracticable  to  issue  this 
Treasury  decision  with  notice  and 
public  procedure  thereon  under  5  U.S.C. 
553(b).  Accordingly,  the  amendments 
made  by  this  document  shall  be 
effective  on  January  1, 1983. 

Executive  Order  12291 

This  document  is  not  a  major  rule 
within  the  meaning  of  Executive  Order 
12291.  46  FR  13193  (1981),  because  the 
economic  effects  of  the  increased 
cigarette  tax  rates  and  the  floor  stocks 
tax  flow  directly  from  Pub.  L.  97-248  and 
not  from  this  regulation.  Therefore,  it  is 
found  that  this  regulation  will  not  cause: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(c)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibihty  Act  relating  to  a  final 
regulatory  flexibility  analysis  (5  U.S.C. 
604)  are  not  applicable  to  this  document, 
because  it  was  not  required  to  be 
preceded  by  a  general  notice  of 
proposed  rulemaking  under  5  U.S.C.  553, 
and  because  the  revenue  effects  of  this 
rulemaking  on  small  businesses  flow 
directly  &om  the  underlying  statute. 
Likewise,  any  significant  secondary  or 
incidental  effects,  and  any  significant 
reporting,  recordkeeping,  or  other 
compliance  burdens  flow  directly  from 
the  statute. 


Drafting  Information 

The  principal  drafter  of  this  document 
is  Steven  C.  Simon  of  the  Research  and 
Regulations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  However,  many 
other  people  from  ATF  and  from  other 
offices  in  the  Department  of  the 
Treasury  participated  in  the 
development  of  these  regulations. 

List  of  Subjects 

27  CFR  Part  270 

Administrative  practice  and 
procedure,  Authority  delegations,  Cigars 
and  Cigarettes,  Claims,  Electronic  fund 
transfers,  Excise  taxes.  Labeling, 
Packaging  and  containers.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Seizures  and  forfeitures. 
Surety  bonds,  US.  possessions. 
Warehouses. 

27  CFR  Part  275 

Administrative  practice  and 
procedure.  Authority  delegations. 
Cigarette  papers  and  tubes,  Cigars  and 
cigarettes,  Claims,  Customs  duties  and 
inspection.  Electronic  funds  transfers. 
Excise  taxes,  Imports,  Labeling, 
Packaging  and  containers.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Seizures  and  forfeitures. 
Surety  bonds,  U.S.  possessions, 
Warehouses. 

27  CFR  Part  296 

Authority  delegations.  Cigarette 
papers  and  tubes.  Cigars  and  cigarettes. 
Claims,  Disaster  assistance,  Excise 
taxes.  Penalties,  Seizures  and 
forfeitures.  Surety  bonds. 

Authority  and  Issuance 

This  document  is  issued  under  the 
authority  contained  in  26  U.S.C.  7805. 
Accordingly,  the  regulations  in  27  CFR 
Parts  270,  275.  and  296  are  amended  as 

follows: 

PART  270— MANUFACTURE  OF 
CIGARS  AND  CIGARETTES 

Paragraph  A.  Section  270.23  is  revised 
to  reflect  the  increased  tax  rates 
prescribed  by  Pub.  L.  97-248.  As  revised, 
S  270.23  reads  as  follows: 

§  270.23    Cigarette  tax  rates. 

On  cigarettes,  manufactured  in  or 
imported  into  the  United  States,  the 
following  taxes  are  imposed  by  law: 

(a)  Cigarettes  removed  before  January 
1.  1983.  and  on  or  after  October  1,  1985: 

(1)  Small  cigarettes.  $4  per  thousand, 

(2)  Large  cigarettes.  $8.40  per 
thousand;  except  that  where  such 
cigarettes  are  more  than  6)i  inches  in 
length,  the  rate  of  tax  is  $4  per  thousand, 
counting  each  Z\  inches,  or  fraction 


thereof,  of  the  length  of  each  as  one 
cigarette. 

(b  )  Cigarettes  femoved  on  or  after 
January  1.  1983,  but  before  October  1, 
1985: 

(1)  Small  cigarettes.  $8  per  thousand. 

(2)  Large  cigarettes.  $16.80  per 
thousand;  except  that  where  such 
cigarettes  are  more  than  6)4  inches  in 
length,  the  rate  of  tax  is  $8  per  thousand, 
counting  each  2%  inches,  or  fraction 
thereof,  of  the  ler:gth  of  each  as  one 
cigarette. 

(Sec.  202,  Pub.  L.  85-.859.  72  Stat.  1414,  as 
amended  (26  U.S.C.  5701)) 

PART  275— IMPORTATION  OF 
CIGARS,  CIGARETTES,  AND 
CIGARETTE  PAPERS  AND  TUBES 

Par.  B.  Section  275.32  is  revised  to 
reflect  the  increased  tax  rates 
prescribed  by  Pub.  L.  97-248.  As  revised, 
§  275.32  reads  as  follows: 

§275.32    Cigarettes. 

On  cigarettes  imported  or  brought  into 
the  United  States,  the  following  internal 
revenue  taxes  are  imposed  by  law: 

(a)  Cigarettes  removed  before  January 
1,  1983,  and  on  or  after  October  1,  1985: 

(1)  Small  cigarettes.  $4  per  thousand, 

(2)  Large  cigarettes.  $8.40  per 
thousand;  except  that  where  such 
cigarettes  are  more  than  6)4  inches  in 
length,  the  rate  of  tax  is  $4  per  thousand, 
counting  each  2^  inches,  or  fraction 
thereof,  of  the  length  of  each  as  one 
cigarette. 

(b)  Cigarettes  removed  on  or  after 
January  1,  1983,  but  before  October  1, 
1985: 

(1)  Small  cigarettes.  $8  per  thousand. 

(2)  Large  cigarettes.  $16.80  per 
thousand;  except  that  where  such 
cigarettes  are  more  than  6)4  inches  in 
length,  the  rate  of  tax  is  $8  per  thousand, 
counting  each  2%  inches,  or  fraction 
thereof,  of  the  length  of  each  as  one 
cigarette. 

(Sec.  202,  Pub.  L.  85-859,  72  Stat.  1414,  as 
amended  (26  U.S.C.  5701 ) 

PART  296— MISCELLANEOUS 
REGULATIONS  RELATING  TO 
CIGARS,  CIGARETTES,  AND 
CIGARETTE  PAPERS  AND  TUBES 

Par.  C.  The  Table  of  Contents  of  Part 
296  is  revised  to  add  the  subpart  and 
section  titles  of  Subpart  H.  As  revised, 
the  Table  of  Contents  is  as  follows: 


Subpart  H— Floor  Stocks  Tax  on  Cigarettes 
Held  for  Sale  on  January  1, 1M3 


Sec. 

296.173 

P 

296.174 

R 

296.175 

Ir 

296.176 

R 

296.177 

R 

296.178 

P 

296.179 

A 

Sec 

296.171 

296.172 


Scope  of  tax. 
Rate  of  tax. 
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Sec. 

296.173  Payment  of  tax. 

296.174  Return. 

296.175  Inventory. 

296.176  Retention  of  records. 

296.177  Refunds  of  floor  stocks  tax. 

296.178  Penalties  and  interest. 

296.179  Authority  of  ATF  officers. 

Par.  D.  A  new  Subpart  H  is  added  to 
Part  298.  As  added,  Subpart  H  reads  as 
follows: 

Subpart  H— Floor  Stocks  Tax  on 
Cigarettes  Held  for  Sale  on  Janaury  1, 
1983 

Authority:  Section  283,  Pub.  L  97-248,  96 
Stat.  568,  or  as  otherwise  noted. 

§  296.171    Scope  of  tax. 

(a)  General.  The  floor  stocks  tax  is 
imposed  on  all  Federally  taxpaid  or  tax- 
determined  cigarettes,  not  exempt  under 
paragraph  (b)  of  this  section,  which  at 
the  first  moment  of  January  1, 1983,  are 
held  by  any  person  for  sale.  Cigarettes 
subject  to  floor  stocks  tax  are  regarded 
as  held  by  the  one  who  owns  them  at 
the  first  moment  of  January  1, 1983, 
although  at  that  time  the  articles  may  be 
in  transit  to  the  owner,  or  in  a 
warehouse,  storeroom,  or  distributing 
depot,  and  shall  be  included  in  the 
return  and  inventory  of  the  owner.  If 
ownership  does  not  pass  to  the 
consignee  until  delivery,  cigarettes  in 
transit  at  the  first  moment  of  January  1, 
1983,  shall  be  regarded  as  owned  or  held 
by  the  consignor  at  that  time. 

(b)  Exempt  retail  stocks.  The  floor 
stocks  tax  is  not  imposed  on  cigarettes 
in  retail  stocks  held  on  the  first  moment 
of  January  1. 1983,  at  the  place  where 
intended  to  be  sold  at  retail.  This 
exemption  applies  only  to  cigarettes 
held  by  retailers  for  sale  at  the  location 
where  consumers  normally  come  to  buy 
them.  Cigarettes  held  by  retailers  in 
storage  facilities  that  are  within  or  that 
form  an  integral  part  of  the  retail 
facility,  at  the  same  physical  location, 
are  exempt  under  this  paragraph. 
However,  cigarettes  held  by  retailers  in 
transit,  or  in  storage  facilities  that  are 
not  physically  part  of  the  retail 
premises,  are  not  exempt. 

(c)  Wholesalers,  manufacturers,  and 
other  persons.  Manufacturers, 
distributors,  wholesalers,  and 
subjobbers,  who  are  not  also  retailers, 
are  subject  to  floor  stocks  tax  on  all 
Federally  taxpaid  or  tax-determined 
cigarettes  held  by  them,  without  regard 
to  the  place  where  the  cigarettes  are 
held.  The  floor  stocks  tax  does  not  apply 
to  cigarettes  held  in  ATF  or  Customs 


bond  on  the  first  moment  of  January  1, 
1983.    Rate  of  tax. 

§296.172    Rate  Of  tax. 

(a)  Small  ("Class  A  ")  cigarettes.  The 
rate  of  floor  stocks  tax  applicable  to 
small  cigarettes  is  $4  per  thousand.  This 
rate  is  equal  to  the  increase  in  the  rate 
of  tax  on  small  cigarettes  prescribed  by 
section  283(a)(1)  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982.  The 
term  "small  cigarettes"  means  cigarettes 
weighing  not  more  than  3  pounds  per 
thousand,  and  includes  the  usual  king. 
100  mm,  and  120  mm  sizes  of  cigarettes. 

(b)  Large  ("Class  B")  cigarettes.  The 
rate  of  floor  stocks  tax  applicable  to 
large  cigarettes  is  $8.40  per  thousand; 
except  that  for  large  cigarettes  more 
than  6)^  inches  long,  the  rate  is  the  same 
as  for  small  cigarettes,  counting  each  2% 
inches,  or  fraction  thereof,  of  the  length 
of  each  as  one  cigarette.  This  rate  is 
equal  to  the  increase  in  the  rate  of  tax 
on  large  cigarettes  prescribed  by  section 
283(a)(2)  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982.  The  term 
"large  cigarettes"  means  cigarettes 
weighing  more  than  3  pounds  per 
thousand,  and  includes  the  unusually 
large  cigarettes  such  as  those  sometimes 
referred  to  as  the  "Banquet"  size. 

§  296. 1 73    Payment  of  tax. 

(a)  General.  The  floor  stocks  tux  is 
payable  by  every  person  who  holds  for 
sale,  at  the  first  moment  of  January  1, 
1983,  Federally  taxpaid  or  tax- 
determined  cigarettes,  except  those 
retail  stocks  exempt  under  §  296.171(b|. 
Except  as  provided  in  paragraph  (b)  of 
this  section,  the  tax  shall  be  paid  on  or 
before  January  18,  1983,  and  shall 
accompany  the  floor  stocks  tax  return. 
Checks  and  money  orders  shall  be  made 
payable  to  the  Internal  Revenue  Service, 
and  shall  show  the  taxpayer's  name  and 
employer  identification  number  (or 
social  security  number). 

(b)  Payment  in  case  of  financial 
hardship —  « 

(1)  Payment.  If  financial  hardship 
would  result  from  payment  of  the  entire 
floor  stocks  tax  on  or  before  January  18, 
1983,  payment  of  part  or  all  of  the  tax 
may  be  deferred.  In  order  to  defer 
payment,  a  taxpayer  shall  certify  on  his 
floor  stocks  tax  return  that  financial 
hardship  would  result  from  payment  of 
the  full  amount.  Such  a  taxpayer  shall 
include  with  his  return  as  much  of  the 
floor  stocks  tax  as  he  is  able  to  pay 
without  hardship.  The  remainder,  with 
interest  as  prescribed  in  S  296.178(b), 
shall  be  paid  not  later  than  February  17, 
1983.  As  provided  in  26  U.S.C.  7502,  if 
the  cover  (envelope),  in  which  any 
payment  is  mailed,  is  postmarked  on  or 
before  the  date  prescribed  for  payment. 


then  the  payment  shall  be  considered  to 
have  been  timely  made.  If  a  statement 
has  been  received  from  the  Internal 
Revenue  Service  indicating  the  amount 
of  tax  due  plus  interest,  that  statement 
shall  be  enclosed  with  payment  of  the 
amount  indicated.  If  no  such  statement 
has  been  received,  the  payment  shall  be 
identified  as  pertaining  to  "cigarette 
floor  stocks  tax,"  and  shall  show  the 
taxpayer's  name  and  employer 
identification  number  (or  social  secunty 
number).  In  no  case  shall  any  taxpayer 
be  exempt  from  timely  filing  of  his  floor 
stocks  tax  return. 

(2)  Financial  Hardship.  For  the 
purposes  of  this  subpart,  the  term 
"financial  hardship"  means  a  financial 
condition  in  which  the  taxpayer's  ability 
to  meet  his  normal  business  expenses  is 
placed  in  jeopardy, 

§296.174     Return. 

(a)  General.  Every  person  who  holds 
for  sale,  at  the  first  moment  of  (anuary  1, 
1983,  Federally  taxpaid  or  tax- 
determined  cigarettes  which  are  not 
exempt  retail  stocks  under  §  296  171(b), 
shall  make  and  file  a  return  for  the 
cigarettes  so  held.  The  return  shall  be 
made  on  ATF  Form  5200,18.  Floor  Stocks 
Tax  Return — Cigarettes-  The  return  shall 
be  prepared  in  duplicdte.  in  accordance 
with  the  headings  and  instructions  on 
the  form.  The  original  shall  be  filed  no 
later  than  )anuar>'  18,  1983,  with  the 
Internal  Revenue  Service  at  the  address 
indicated  on  the  form.  The  copy  shall  be 
retained  by  the  taxpayer  as  prescribed 
in  §  296,17"6.  Subject  to  26  U.S.C.  7502 
any  floor  stocks  tax  return  thai  is 
postmarked  on  or  before  January  18, 
1983,  shall  be  considered  to  have  been 
timely  filed. 

(b)  Consolidated  rf-turn  Where 
cigarettes  subject  to  floor  stocks  tax  are 
held  at  more  than  one  location  or  place 
of  business,  the  taxpayer  shall  file  either 
a  separate  return  for  each  place  of 
business,  or  a  consolidated  return  If  a 
consolidated  return  is  filed,  the  taxpayer 
shall  show,  on  the  form  or  an 
attachment,  the  address  of  eai.h  place  of 
business  where  he  held  cigarettes 
subject  to  floor  stocks  tax,  the  name  of 
the  proprietor  of  each  such  place  of 
business  (if  different  from  the  taxpayer | 
and  the  number  of  cigarettes  so  held  at 
each  such  place. 

§  296.175     Inventory. 

The  floor  stocks  tax  liability  required 
to  be  shown  on  the  floor  stocks  tax 
return  shall  be  established  by  a 
complete  physical  inventory.  The 
inventory  shall  be  the  basis  for 
establishirig  the  quantity  of  all  large  and 
small  cigarettes,  subject  to  floor  stocks 


51884      Federal  Register  /  Vol.  47,  No.  223  /  Thursday.  November  18,  1982  /  Rules  and  Regulations 


tax,  held  as  of  the  first  moment  of 
January  1, 1983.  Cigarettes  in  transit  on 
the  first  moment  of  January  1. 1983,  shall 
be  included  in  the  inventory  of  the 
person — either  consignor  or  consignee — 
who  is  the  legal  owner  of  the  articles  at 
that  moment.  The  inventory  shall  be 
recorded  in  writing  as  it  is  being  taken 
by  the  taxpayer  and  retained  as 
prescribed  in  §  296.176.  The  record  of 
inventory  shall  show  the  quantities  of 
large  and  small  cigarettes  held  for  sale 
by  the  taxpayer  at  the  first  moment  of 
January  1, 1983,  except  those  retail 
stocks  exempt  from  floor  stocks  tax 
under  §  296.171(b).  Quantities  in  transit 
shall  be  recorded  separately  from 
quantities  actually  on  hand.  The  record 
of  inventory  shall  show  the  taxpayer's 
name  and  the  address  of  the  place  of 
business  where  the  cigarettes  are  held. 
The  record  of  inventory  shall  include 
complete  and  accurate  information 
showing  the  details  of  the  inventory, 
when,  and  by  whom  the  inventory  was 
taken.  If  the  inventory  was  verified  by 
anyone  other  than  the  person  taking  it, 
the  name  and  title  of  that  other  person 
shall  also  be  shown.  The  physical 
inventory  shall  be  taken  no  later  than 
January  8, 1983,  and  no  earlier  than 
December  23, 1982.  However,  if  any 
place  of  business  is  closed  prior  to 
December  23, 1982,  and  remains  closed 
for  the  duration  of  1982,  then  the 
physical  inventory  for  that  place  of 
business  may  be  taken  following  the 
close  of  business  on  the  last  business 
day  of  1982.  If  the  physical  inventory  is 
not  taken  between  the  close  of  business 
on  the  last  business  day  of  1982  and  the 
beginning  of  business  on  the  first 
business  day  of  1983.  the  record  of 
inventory  shall  be  reconciled  to  the  first 
moment  of  January  1. 1983,  and  shall 
include  complete  supporting  records  of 
receipt  and  disposition. 

(68A  Stat.  731,  as  amended  (26  U.S.C.  0001)) 

§  296. 1 76    Retention  of  record*. 

Every  person  hable  for  floor  stocks 
tax  shall  keep  the  copy  of  his  floor 
stocks  tax  return  at  his  place  of  business 
covered  thereby,  or,  in  the  case  of  a 
consolidated  return,  at  his  principal 
place  of  business.  The  record  of  physical 
inventory  shall  be  kept  at  the  place  of 
business  to  which  the  inventory 
pertains.  In  the  case  of  a  consolidated 
ret\im,  a  copy  of  the  record  of  inventory 
shall  also  be  kept  at  the  taxpayer's 
principal  place  of  business.  Such 
documents  and  records  shall  be  retained 
for  at  least  3  years  after  the  date  of  filing 
of  the  floor  stocks  tax  return,  and  shall 
be  available  for  inspection  by  ATF 
officers.  The  regional  regulatory 
administrator  may  also  require  these 


documents  and  records  to  be  retained 
for  an  additional  period  of  not  more 
than  3  years  in  any  case  where  he 
deems  such  retention  to  be  necessary  or 
advisable  for  the  protection  of  the 
revenue. 

§  296. 1 77    Refunds  of  fkXK  stock*  tax. 

A  claim  for  refund  may  be  filed  by 
any  person  who  has  paid  a  floor  stocks 
tax  on  cigarettes  and  who  claims  that  he 
made  an  overpayment  of  that  tax.  Such 
a  claim  shall  be  filed  on  IRS  Form  843, 
contain  the  information  required  by  the 
form,  and  be  supported  by  a  statement 
of  the  facts  and  evidence  upon  which 
the  claim  is  based.  The  claim  shall  be 
filed  either  with  the  regional  regulatory 
administrator,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  for  the  region  in 
which  the  tax  was  paid,  or  with  the 
Chief,  Regulations  and  Procedures 
Division,  Bureau  of  Alcohol,  Tobacco 
and  Firearms.  Washington,  DC  20226. 
Claims  filed  under  this  section  shall 
comply  with  the  provisions  of  Subpart  A 
of  this  part. 

§  296.178    Penalties  and  interest 

(a)  Penalties.  All  civil  and  criminal 
penalties  and  forefeiture  provisions  of 
the  Internal  Revenue  Code  (Title  26 
U.S.C),  which  are  applicable  to  excise 
taxes  on  cigarettes,  are  applicable  also 
to  floor  stocks  tax.  However,  if  a 
taxpayer  has  certified  under  %  296.173(b) 
that  financial  hardship  would  result 
from  timely  payment  of  the  full  floor 
stocks  tax  due,  the  penalties  prescribed 
by  law  for  failure  to  pay  tax  shall  not  be 
assessed  if  the  taxpayer  subsequently 
pays  the  full  amount  of  the  tax  on  or 
before  February  17, 1983. 

(b)  Interest.  Interest  shall  accrue  at 
the  rate  of  16%  per  annum,  compounded 
daily,  on  all  floor  stocks  tax  that  is  not 
paid  on  or  before  January  18, 1983. 
Interest  shall  be  paid  regardless  of 
whether  the  taxpayer  has  postponed 
payment  of  the  tax,  due  to  financial 
hardship  under  {  296.173(b).  Interest 
shall  accrue  from  January  18, 1983,  to  the 
date  of  payment.  (See  26  U.S.C.  6601.) 

(68A  Stat.  817.  as  amended  (28  U.S.C.  6601); 
sec.  7.  Pub.  L.  93-625.  88  Slat.  2114,  as 
amended  (26  U.S.C.  6621);  sec.  344,  Pub.  L.  97- 
248.  96  Stat.  635  (26  U.S.C.  8622)) 

§296.179    Auttiortty  of  ATF  Officers. 

(a)  Entry  of  premises;  penalties  for 
interference.  Any  ATF  officer  may 
enter,  in  the  daytime,  any  premises 
where  cigarettes  subject  to  floor  stocks 
tax  are  kept,  so  far  as  may  be  necessary 
for  the  purpose  of  examining  such 
products.  When  such  premises  are  open 
at  night,  any  ATF  officer  may  enter 
them,  while  so  open,  in  the  performance 
of  his  official  duties.  If  the  owner  or 


other  person  in  charge  of  such  premises 
refuses  to  admit  any  ATF  officer,  or  to 
permit  him  to  examine  such  cigarettes, 
he  shall  be  liable  to  the  penalty 
prescribed  by  26  U.S.C.  7342.  Further,  if 
anyone  corruptly,  or  by  force  or  threats 
of  force,  attempts  to  intimidate  or 
impede  any  ATF  officer  in  the 
performance  of  his  official  duties,  he 
shall  be  liable  to  the  penalty  prescribed 
by  26  U.S.C.  7212. 

(b)  Other  authority.  For  the  purpose  of 
ascertaining,  determining,  or  collecting 
floor  stocks  tax,  or  of  inquiring  into  any 
offense  cormected  with  the 
administration  or  enforcement  of  floor 
stocks  tax: 

(1)  Any  ATF  officer  may  examine  any 
books,  papers,  records,  or  other  data 
which  may  be  relevant  or  material  to 
that  inquiry,  and  may  take  any 
testimony  of  any  person  concerned, 
under  oath,  as  may  be  relevant  or 
material  to  the  inquiry. 

(2)  Any  ATF  officer,  to  whom 
authority  has  been  delegated  by  §  70.22 
of  this  chapter,  in  any  case  where  there 
is  no  Justice  Department  referral,  may 
issue  summonses  compelling  the 
production  of  any  books  of  account  or 
other  data  pertaining  to  liability  for  floor 
stocks  tax,  or  the  appearance  of  any 
person  liable  for  floor  stocks  tax  or 
having  in  his  possession  such  books  of 
account  or  data,  or  any  other 
appropriate  person,  at  a  place  and  time 
stated  in  the  summons. 

(68A  Stat.  S55.  872,  901,  as  amended.  903.  as 
amended  (26  U.S.C.  7212,  7342,  7602,  7606): 
sec.  204,  Pub.  L  85-859,  72  Stat.  1429,  as 
amended  (26  U,S.C.  7608)) 
Signed:  October  1, 1982. 
Stephen  E.  Higgins. 
.■\cling  Director. 

Approved:  October  13, 1982. 
|.  M.  Walker,  Jr., 

Assistant  Secretary  (Enforcement  and 
Operations). 

IFR  Doc.  82-31737  Filed  11-17-82;  8:48  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  115 
[CGD82-074] 

Applicatiorw  for  Processing  Bridge 

Permits 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  This  rule  provides  that  water 
quality  certification  requirements  for 
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bridge  permits  are  waived  if  a  state, 
interstate  agency,  or  the  Environmental 
Protection  Agency  (EPA)  fails  to  issue  or 
deny  the  water  quality  certification 
within  30  days  after  receiving  a  copy  of 
the  notification  from  the  cognizant  Coast 
Guard  district  commander.  The  reason 
for  this  rule  is  that  the  affected  states 
often  fail  to  issue  a  water  quality 
certification,  even  though  they  do  not 
object  to  proposed  bridge  project.  This 
practice  has  resulted  in  unnecessary 
delays  in  the  issuance  of  bridge  permits. 
This  rule  will  provide  for  expeditious 
processing  of  applications  and  timely 
issuance  of  permits. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  December  20, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Nick  E.  Mpras,  Chief,  Bridge  Permits 
Branch,  Bridge  Administration  Division 
(G-NBR/24),  Office  of  Navigation.  U.S. 
Coast  Guard  Headquarters.  2100  Second 
Street,  SW,  Washington,  D.C.  20,^93, 
(202)  42&-0942. 

SUPPLEMENTARV  INFORMATION:  On 
August  5,  1982,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  for 
these  regulations  (47  FR  33990). 
Interested  persons  were  requested  to 
submit  comments  and  eight  comments 
were  received.  - 

Drafting  Information 

The  principal  persons  involved  in  the 
drafting  of  this  document  are  Mr.  Nick  E. 
Mpras,  Project  Manager.  Chief,  Bridge 
Permits  Branch,  Office  of  Navigation, 
and  LT  Walter  J.  Brudzinski,  Project 
Counsel,  Office  of  Chief  Counsel. 

Discussion  of  Comments 

Of  the  eight  comments  received,  three 
supported  the  proposed  rule  without 
qualification,  one  requested  a  minor 
change  in  language,  one  suggested  that 
the  Coast  Guard's  public  notice  not 
serve  as  a  request  for  certification,  two 
requested  that  the  time  period  for 
certification  be  extended  to  60  days  and 
one  requested  that  provisions  be 
incorporated  into  the  regulation  to  allow 
States  the  opportunity  to  inform  the 
Coast  Guard  if  additional  time  is 
required. 

A  request  for  a  minor  change  in  the 
second  to  last  sentence  of  the  rule  was 
made  and  is  so  reflected  in  the  final  rule. 

We  agree  with  the  comment  that 
receipt  of  the  Coast  Guard's  public 
notice  by  the  cognizant  agency  should 
not  in  itself  constitute  a  request  for 
water  quality  certification.  It  is  the 
applicant's  responsibility  to  file  the 


request  for  water  quality  certification 
with  the  proper  authority  and  we  want 
to  ensure  that  this  has  been  done. 
Although  several  States  had  no 
objection  to  the  30  day  limit  for  acting 
on  requests  for  water  quality 
certification,  others  pointed  out 
circumstances,  including  lost  or 
misdirected  applications  for 
certification,  where  the  time  frame 
would  be  inadequate  or  contrary'  to  their 
procedural  requirements. 

We  have  amended  the  final  rule  to 
expressly  provide  for  instances  where 
the  request  for  water  quality 
certification  has  not  been  filed.  This 
change,  in  combination  with  the 
provision  that  additional  time  for 
reviewing  requests  will  be  granted  upon 
request,  adequately  responds  to  both 
concerns  while  still  allowing 
expeditious  processing  of  most  bridge 
permits. 

Summarj'  of  Final  Evaluation 

This  rule  has  been  reviewed  under  the 
provisions  of  Executive  Order  12291  and 
has  been  determined  not  to  be  major.  In 
addition,  this  rule  is  considered  to  be 
nonsignificant  in  accordance  with  the 
guidelines  set  out  in  the  Policies  and 
Procedures  for  Simplification,  AnHl\  sis. 
and  Review  of  Regulations  (DOT  Ordi-r 
2100.5  of  5-22-80).  An  economic 
evaluation  has  not  been  conducted  since 
its  impact  is  expected  to  be  minimal. 
This  rule  would  eliminate  unnecessary 
delays  in  the  issuance  of  bridge  permits. 
It  is  anticipated  that  the  timely  issuance 
of  bridge  permits  would  also  help  the 
applicant  avoid  increasing  construction 
costs  while  waiting  for  a  state  or  agency 
to  issue  the  water  quality  certification.  It 
is  also  for  these  reasons  that  this  rule 
will  not  have  a  signficant  impact  on  a 
substantial  number  of  small  entities,  in 
accordance  with  section  605(b)  of  the 
Regulatory  Flexibility  Act  (94  Stat.  1164). 

List  of  Subjects  in  33  CFR  Part  115 

Administrative  practice  and 
procedure,  Bridges. 

Final  Regulations 

In  consideration  of  the  foregoing,  Part 
115  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows; 

PARTUS— {AMENDED! 

1.  The  authority  citation  for  Part  115  is 
revised  to  read  as  follows: 

Authority:  c.  425,  sec.  9.  30  Stat.  1151  (33 
U.S.C.  401);  c.  1130,  sec  1.  34  Stat.  84  (33 
U.S.C.  491);  sec.  5,  28  Stat.  362.  as  amended 


(33  U.S.C.  499);  sec.  11,  54  Stat.  501,  as 
Hmended  (33  U.S  C.  521);  c.  753,  Title  V,  sec. 
.S02.  m  Stat.  847,  as  amended  (.33  U.S.C  .525): 
86  Stat,  732  (33  U.S.C.  535);  14  U.S.C  633.  sec. 
y(fa).  «.)  StHt  941  (49  U.S.C  1655(g));  49  CFR 
1.46(c|. 

2.  Section  115.60  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  1 15.60    Procedures  for  Handling 
applications  for  bridge  construction 
permits. 

(a)  District  Commander's  review  of 
application  and  plans.  When  an 
application  is  received,  the  District 
Commander  verifies  the  authority  for 
construction  of  the  bridge,  reviews,  the 
application  and  plans  for  sufficiency, 
ascertains  the  viev\s  of  local  authorities 
and  other  interested  parties,  and 
ensures  that  the  application  complies 
with  relevant  environmental  laws, 
regulations,  and  orders.  If  the 
application  contains  any  defects  that 
would  prevent  issuance  of  a  permit  (as 
for  example,  if  the  proposed  bridge 
provided  insufficient  clearance),  the 
applicant  is  notified  that  the  permit 
cannot  be  granted  and  given  reasons  for 
this  determination.  The  applicant  may 
then  request  that  the  application  be 
considered  by  the  Com.mandant.  If  the 
applicant  makes  such  a  request,  or  if  the 
applicaton  is  not  found  defective,  the 
District  Commander  notifies  the  public 
that  It  has  been  received  and  continues 
its  processing.  A  copy  of  this 
notification  will  be  sent  to  the  state. 
interstate  agency  or  the  Environmental 
Protection  Agency  (EPA)  responsible  for 
acting  on  requests  for  water  quality 
certification  for  the  project.  If  the  state, 
interstate  agency,  or  the  EPA  fails  to 
issue  or  cienj  the  water  quality 
certifi(,ation  within  30  days  afier 
receiving  the  copy  of  this  notification. 
the  requirements  for  a  water  quality 
certification  are  waived  If  the 
appropriate  agency  notifies  the  District 
Commander  that  the  applicant  has  not 
filed  a  request  for  water  quality 
certification,  or  requests  additional  time 
to  review  an  application,  additional  time 
will  be  granted. 
*         *         *         «         • 

tinted   November  5.  1982. 
R.  .\.  Bauman 

Rt-ar  Admiral.  U.S.  Coast  Guard.  Chief.  Office 

of  S'avi^ation. 

(FR  Due  BJ-Sl.S-5  Filed  n-17-a;.  B:«  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  81 

[A-4-FRL-222S-2;  FL-005] 


Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Florida: 
Redesignation  of  Jacicsonville 
Particulate  Area 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

summary:  EPA  hereby  grants  a  request 
made  by  Florida  that  the  total 
suspended  particulate  (TSP)  attainment 
status  of  a  portion  of  the  present 
nonattainment  area  in  downtown 
Jacksonville  be  changed  to  attainment. 
EPA's  decision  to  change  the 
classification  for  downtown  Jacksonville 
is  based  on  an  analysis  of  available  TSP 
data  for  the  area  by  the  Florida 
Department  of  Environmental 
Regulations,  and  EPA's  own  analysis  of 
all  valid  data  from  acceptable 
monitoring  sites  for  1960  and  1981  which 
showed  no  exceedances  within  the  area 
being  redesignated. 
EFFECTIVE  date:  This  action  will  be 
effective  on  January  17, 1983  unless 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 
ADDRESSES:  Copies  of  the  materials 
submitted  by  the  State  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Public  Information  Reference  Unit. 

Library  Systems  Branch, 

Environmental  Protection  Agency.  401 

M  Street  SW..  Washington.  D.C.  20460 
Air  Management  Branch.  Environmental 

Protection  Agency.  EPA.  Region  IV. 

345  Courtland  Street  NE.  Atlanta, 

Georgia  30365 
Bureau  of  Air  Quality  Mgmt.,  Twin 

Towers  Office  Building,  2600  Blair 

Stone  Road,  Tallahassee,  Florida 

32301. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Barry  Gilbert,  Air  Management 
Branch,  EPA  Region  IV,  at  the  above 
address  or  telephone  404/881-3286  (FTS 
257-3286). 

SUPPLEMENTARY  INFORMATION:  On 
March  3, 1978  (43  FR  8962  at  8980),  EPA 
designated  Duval  County  (Jacksonville) 
nonattainment  for  the  secondary  total 
suspended  particulate  (TSP)  standard. 
On  September  11, 1978  (43  FR  40412  at 
40423),  the  Administrator  redefined  the 
Jacksonville  TSP  nonattainment  area  as 
the  area  located  just  north  and  west  of 
the  St.  John's  River  and  east  of  1-95.  On 
June  18. 1982,  the  Florida  Department  of 


Environmental  Regulation  (FDER) 
submitted  an  analysis  of  all  available 
TSP  data  from  the  area  and  requested 
that  a  portion  of  the  area  be 
redesignated  attaiimient.  This  would 
make  the  nonattainment  area 
approximately  one-third  the  size  of  the 
existing  nonattainment  area.  The 
amended  boundaries  of  the 
nonattainment  area  are  as  follows: 
south  and  then  west  along  the  St.  John's 
River  from  its  confluence  with  Long 
Branch  Creek,  to  Main  Street;  north 
along  Main  Street  to  Eighth  Street;  east 
along  Eighth  Street  to  Evergreen 
Avenue;  north  along  Evergreen  Avenue 
to  Long  Branch  Creek;  and  east  along 
Long  Branch  Creek  to  the  St.  John's 
River. 

Our  analysis  of  all  valid  data  from 
acceptable  monitoring  sites  for  1980  and 
1981  shows  no  exceedances  within  the 
area  being  redesignated  to  attairmient. 
Most  of  the  sources  located  in  the 
previous  original  nonattainment  area 
remain  in  the  amended  nonattainment 
area.  Only  one  major  and  several  small 
sources  which  were  located  in  the 
previous  nonattainment  area  are  now 
located  outside  of  the  reduced 
nonattainment  area. 

These  are  the  most  likely  effects  of  the 
amendment:  (1)  New  or  modified 
sources  locating  outside  the  reduced 
nonattainment  area  but  within  the 
redesignated  attainment  area  will 
benefit  economically  since  they  will  no 
longer  be  required  to  obtain  external 
emissions  offsets  or  to  employ  Lowest 
Achievable  Emission  Rate  (LAER);  and 
(2)  existing  sources  in  the  redesignated 
attainment  area  and  in  the  area  of 
influence.of  the  amended  nonattainment 
area  are  not  anticipated  to  have  any 
change  in  emissions. 

Based  on  an  analysis  of  all  available 
data.  EPA  hereby  reduces  the  size  of  the 
total  suspended  particulate 
nonattainment  area  as  described  above. 

The  public  should  be  advised  that  this 
action  will  be  effective  60  days  from  the 
date  of  this  Federal  Register  notice. 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  two  subsequent 
notices  will  be  published  before  the 
effective  date.  One  notice  will  withdraw 
the  final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  actioa  and  establishing  a 
comment  period. 

Under  5  U.S.C.  605(b).  the 
Administrator  has  certified  that  area 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 


Under  Section  307(bMl)  of  the  Act. 
petitions  fat  jadicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  17. 1983.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

(Sec.  107  of  the  Clean  Air  Act  (42  U.S.C. 

7407)) 

Dated:  November  5, 1982. 
Anne  M  Gorauch, 

Administrator. 

PART  81— {AMENDED] 

Part  81  of  Chapter  I,  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

Subpart  C— Section  107  Attainment 
Status  Designations 

§81.310    [Amended] 

In  §  81.310  the  attainment  status 
designation  table  "Florida — TSP"  is 
amended  by  replacing  the  words  "The 
downtown  Jacksonville  area  located  just 
north  and  west  of  the  St.  John's  River 
and  rest  of  1-95"  with  the  words  "The 
downtown  Jacksonville  area  located 
south  and  then  west  along  the  St.  John's 
River  from  its  confluence  with  Long 
Branch  Creek,  to  Main  Street;  north 
along  Main  Street  to  Eighth  Street;  east 
along  Eighth  Street  to  Evergreen 
Avenue;  north  along  Evergreen  Avenue 
to  Long  Branch  Creek;  and  east  along 
Long  Branch  Creek  to  the  St.  John's 
River. 

[FR  Doc  82-31498  Fil«d  11-17-82;  a-45  am| 
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40  CFR  Part  762 

(OPTS-211007.  TSH-FRL  2194-3] 

Fully  Halogenated 
Chlorofluoroalkanes;  Denial  of 
Exemption  for  Use  of 
Chlorofluorocarbons  In  Aerosol  Self- 
Defense  Chemical  Weapons 
Processed  for  Export 

AOENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Rule  related  notice. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  denying  a  request  for 
an  essential  use  exemption  to  the 
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chlorofluorocarbon  (CFC)  rule  for  the 
use  of  CFCs  in  aerosol  self-defense 
chemical  (tear  gas)  weapons  processed 
for  export.  This  action  is  being  taken 
because  the  applicant  has  failed  to 
establish  that  this  use  of  CFCs  is  an 
essential  use  under  EPA's  criteria. 

FOR  FURTHER  INFOmWATION  CONTACT: 

Douglas  G.  Bannerman,  Acting  Director. 
Industry  Assistance  Office,  (TS-799), 
Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
E-511,  401  M  St..  SW.,  Washington,  DC. 
20460,  Toll-free:  [800-424-1404),  Outside 
the  U.S.A.:  {Operator  202-554-1404). 

SUPPI.EMENTARV  INFORMATION:  EPA 

issued  a  rule  in  the  Federal  Register  of 
March  17, 1978  (43  FR  11318),  in  40  CFR 
Part  762,  which  prohibits  the 
manufacture,  processing,  and 
distribution  in  commerce  of  fully 
halogenated  chlorofluoroalkanes 
(hereinafter  referred  to  as 
"chlorofluorocarbons"  or  "CFCs  ')  for 
aerosol  propellant  uses.  The  processing 
of  CFCs  for  export  is  explicitly 
prohibited.  Certain  "essential"  aerosol 
uses  are  exempted  from  the  rule.  The 
CFC  rule  consisted  of  two  separate 
parts.  Part  712  dealt  with  recordkeeping. 
while  Part  762  addressed  specific 
regulation  of  the  substuncrs.  EPA  issued 
a  rule  in  the  Federal  Register  of  June  30, 
1980  (45  FR  43721),  consolidating;  both 
Parts  into  a  revised  Part  762. 

Since  the  promulgation  of  the  CFC 
rule,  EPA  has  granted  a  few  exemptions 
from  this  general  prohibition  for  uses 
determined  by  the  Agency  to  be 
"essential"  according  to  certain  criteria 
described  in  "Essential  Use 
Determinations-Revised,"  a  support 
document  to  the  March  17,  1978,  CFC 
rule. 

The  four  criteria  upon  which  a  Cl-'C 
use  is  evaluated  for  essentiality  are. 

1.  Nonavailability  of  alternative 
products. 

2.  Economic  significance  of  the 
product,  including  the  economic  effects 
of  removing  the  product  from  the 
market. 

3.  Environmental/health  significance 
of  the  product 

4.  Effects  on  the  "Quality  of  Life' 
resulting  from  no  longer  having  the 
product  available  or  using  an  alternative 
product. 

On  May  18. 1982,  AMT  Inc.  (the 
Company)  requested  that  EPA  grant  an 
essential  use  exemption  to  the  CFC  rule 
for  the  use  of  chlorofluorocarbons  in 
aerosol  self-defense  chemical  weapons 
processed  for  export  to  countries  where 
the  use  of  CFC-propelled  aerosols  is 
legal.  These  weapons  are  popularly 
referred  to  as  "tear  gas"  devices. 


The  Company  stated  that  it  is 
currently  exporting  aerosol  self-defense 
chemical  weapons  to  Western  Europe 
and  Israel  In  compliance  with  the  CFC 
rule,  the  active  ingredient  in  these 
devices  is  propelled  by  carbon  dioxide. 
However,  according  to  the  Company, 
the  use  of  carbon  dioxide  results  in 
emission  of  the  chemical  irritant  in  a  jet 
stream  pattern,  which  is  prohibited  by 
the  Israeli  authorities  because  of 
concern  that  the  stream  might  cause 
severe  damage  to  the  cornea  if  sprayed 
into  the  eye.  The  Company  further 
stated  that  although  there  are  no 
government  restrictions  on  the  jet- 
stream  pattern  in  Western  Europe, 
chemical  aerosol  weapons  producing 
such  a  pattern  are  at  a  competitive 
disadvantage  because  of  alleged 
difficulties  in  correctly  aiming  the  jet 
stream  as  compared  to  a  CFC-propelled 
spray.  The  Company  indicated  that  as  a 
result  of  not  being  able  to  export  aerosol 
chemical  self-defense  weapons 
propelled  by  CFCs,  its  share  of  the 
foreign  market  has  decreased  from  SO 
percent  to  5  percent  since  1980.  when 
foreign  competitors  introduced  CFC- 
propelled  chemical  weapons. 

EPA  has  defermined  that  the 
Company  failed  to  demonstrate  the 
essentiality  of  CFC  propellants  for 
aerosol  chemical  self-defense  weapons. 
Specifically,  the  Company  has  not 
submitt(;d  sufficient  evidence  to 
demonstrate  that  the  Agency's  first 
criterion  of  nonavailability  of 
alternative  products  has  been  met.  The 
Agency  has  obtained  information 
indicating  that  nitrogen  and  carbon 
dioxide  have  been  marketed 
successfully  for  several  years  as 
propellants  in  aerosol  chemical  self- 
defense  weapons  in  the  United  States. 
The  technical  performance  of  these 
propellants  has  been  very  satisfactory; 
moreover,  at  subfreezing  ambient 
temperatures  they  perform  relial)ly, 
whereas  CFC  propellants  have  been 
known  to  malfunction  under  .such 
conditions.  Other  aerosol  propellants, 
such  us  chlorofluoroalkanes  that  arr  nut 
fully  halogenated  and  thus  not  subject  to 
the'l978  CFC  rule,  could  also 
conceivably  be  used  in  chemical  self- 
defense  weapons.  The  Company  has  not 
gi\en  any  indication  that  it  explored  the 
use  of  propellants  other  than  carbon 
dioxide.  The  Company  also  has  failed  to 
provide  evidence  that  it  explored  the 
use  of  all  available  actuator 
mechanisms  for  aerosol  devices  to 
produce  the  desired  spray  pattern  in 
dispensing  the  chemical  irritant. 

As  far  as  the  environmental  and 
health  impact  of  the  currently  employed 
non-CP'C  aerosol  propellants  is 
concerned.  EPA  has  no  information  that 


would  indicate  their  adverse  potential, 
as  compared  to  CFCs,  for  causing  eve 
injuries.  In  1981,  the  Consumer  Product 
Safety  Commission  (CPSC)  examined 
the  reported  injuries  from  tear  gas 
personal  protection  de\ices  (which  were 
not  CFC-propelled.  because  the  data 
were  collected  from  1980.  after  CFC 
aerosols  had  been  banned)  and 
(  oncluded  that  the  incidence  of  injuries 
was  relatively  low  and  their  severity 
appeared  to  be  minor.  The  CPSC, 
therefore,  discontinued  the  investigation 
of  these  devices. 

For  the  above  reasons,  the  request  is 
denied. 

EPA  has  estal)lished  «  record  of  its 
consideration  of  this  exemption  request. 
It  is  available  for  public  inspection  from 
a:00  a.m.  to  4:00  p.m.,  Monday  through 
Friday,  except  legal  holidays  at: 
Environmental  Protection  Agent  y.  Room 
F-lor.  4(11  .M  Street  SW.,  Washington. 
D.C.  20460. 

{Sec.  6.  Pub.  L  94-469:  90  Stat.  2020  (15  U.S.C. 
2605)) 

List  of  Subjects  in  40  CFR  Part  762 

Environmental  protection.  Hazardous 
materials.  Recording  and  reporting 
requirements.  Fully  halogenated 
chlorofluoroalkanes. 

Dated.  .November  10.  1982. 
Anne  M.  Gorsuch. 

Adwin/stmtor 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  5450  and  5460 

Sales  of  Forest  Products;  Amendment 
to  Procedures;  Correction  of  Final 
Rulemaking 

AGENCY:  Bu'i'au  of  Land  Management. 

hitenor, 

ACTION:  Notice  of  correction  of  final 

rule. 

SUMMARY:  The  final  rulemaking 
.imending  the  regulations  governing 
sales  of  forest  products  (43  CFR  Parts 
5440.  3450  and  5460)  was  pubUshed  in 
the  Federal  Register  on  September  2. 
1982  |47  FR  38695).  The  final  rulemaking: 
contained  two  errors  in  citations  which 
are  corrected  by  this  notice 
FOR  FURTHER  INFORMATION  CONTACT 
Charles  Frost,  Bureau  of  Land 
Management.  1800  C  Street.  NW  . 
Washington.  DC.  20240.  Telephone  653- 
8864, 
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SUPPLBMENTARY  MFORMATION: 
S  5451 J    [Corractodl 

1.  In  item  3,  page  38697,  §  5451 Z  the 
fourth  line  is  corrected  by  changing  the 
citation  "5  5461.1(a)"  to  read 

"5  5451.1(a) 

§5461^    [Corrected] 

2.  In  item  5,  page  38697,  §  5461.2(b), 
the  third  line  is  corrected  by  changing 
the  citation  "5  5461.2"  to  read 

"5  5451.2". 

Dated:  November  9,  1982.  — 

GaiT«y  E.  Camithers, 

Assistant  Secretary  of  the  Interior. 

(FF  Doc  K1-31S04  Filed  tl-17-82:  8:45  am| 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

(Docket  No.  FEMA-6444] 


Notice  Of  Communities  With  Minimal 
Flood  Hazard  Areas;  for  the  National 
Flood  insurance  Program 

agency:  Federal  Emergency 
Management  Agency. 

action:  Final  rule. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  after  consultation 
with  local  officials  of  the  communities 
listed  below,  has  determined,  based 
upon  analysis  of  existing  conditions  in 
the  communities,  that  these 
communities'  Special  Flood  Hazard 
Areas  are  small  in  size,  with  minimal 
flooding  problems.  Because  existing 
conditions  indicate  that  the  area  is 
unlikely  to  be  developed  in  the 
foreseeable  future,  there  is  no 
immediate  need  to  use  the  existing 
detailed  study  methodology  to 
determine  the  base  flood  elevations  for 
the  Special  Flood  Hazard  Areas. 

Therefore,  the  Agency  is  converting 
the  communities  Usted  below  to  the 
Regular  Program  of  the  National  Flood 
Insurance  Program  (NFIP)  without 
determining  base  flood  elevations. 
EFFEtnVE  date:  Date  listed  in  fourth 
column  of  list  of  Communities  with 
Minimal  Flood  Hazards  Areas. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dr.  Brian  Mrazik,  Acting  Chief, 
Engineering  Branch,  Natural  Hazards 
Division.  (202)  287-0230.  Federal 
Emergency  Management  Agency, 
Washington.  D.C.  20472. 
SUPPLEMENTARY  INFORMATION:  In  these 

communities,  the  full  limits  of  flood 
insurance  coverage  are  available  at 
actuarial,  non-subsidized  rates.  The 


rates  will  vary  according  to  the  zone 
designation  of  the  particular  area  of  the 
community. 

Flood  insurance  for  contents,  as  well 
as  structures,  is  available.  The 
maximum  coverage  available  under  the 
Regular  Program  is  significantly  greater 
than  that  available  under  the  Emergency 
Program. 

Flood  insurance  coverage  for  property 
located  in  the  communities  listed  can  be 
purchased  from  any  licensed  property 
insurance  agent  or  broker  serving  the 
eligible  conmiunity,  or  from  the  National 
Flood  Insurance  Program.  The  effective 
date  of  conversion  to  the  Regular 
Program  will  not  appear  in  the  Code  of 
Federal  Regulations  except  for  the  page 
number  of  this  entry  in  the  Federal 
Register. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
regarding  the  completed  stage  of 
engineering  tasks  in  delineating  the 
special  flood  hazards  areas  of  the 
specified  community  and  imposes  no 
new  requirements  or  regulations  on 
participating  communities. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  Flood  plains. 
The  entry  reads  as  follows: 

§  65.7    List  of  communities  with  minimal 
flood  hazard  areas. 
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Do. 
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Calrfoma  .. 

Nevada 

Texas 

Do. .... 

Do 

Michigan  , 


Wayne  .     . 

txvg. 
Meixloano 

Elko 

Comanche 

Monti 

Wood  and 

Franklin. 

Wayne  ... 


Town  of 

Sterling. 
Town  of 

Boydton. 
City  of  Fort 

Bragg, 
atyof 

Wells. 
City  of 

Comarv 

Che. 
Oty  of 

Oainger- 

fleM. 
City  of 
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boro 
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Grosse 
I     Ponte 

Farms. 


Do 
Do. 
Dec.  7,  1982 
Do. 
Do. 

Do. 

Do, 

Dec.  10,  1982 


Date  of 

State 

County 

Community 

conversion  to 
regular  program 

New  Yorli 

Detwara 

ViBageot 

HarxMck. 

Do 

Oregon 

Malheur 

Qtyot 

Nyssa. 

Da 

Mercer 

Township  of 

Dec.  17.  1982 

nia. 

Ma  Creek. 

Do 

Chester 

Perwv 

Do. 

Do 

Mercer 

Township  of 
Perry. 

Do. 

New  York 

Ategany 

Town  of 
WiNing. 

Doc  24,  1982 

Do 

Allegany 

Town  of 
AngefKa. 

Dec.  31.  1982. 

Do 

Chester 

Township  of 
London 
Britain. 

Do. 

Do 

Huntingdon... 

Borough  of 
Ortxsoma. 

Do 

Do 

Lawrerx» 

Township  of 
Pulaski 

Do. 

Do 

York...,. 

Borough  of 

Do. 

Weltsville. 

(National  Flood  Insurance  Act  of  1968  (Title 
Xin  of  Housing  and  Urban  Development  Act 
of  1968],  effective  January  28, 1969  (33  PR 
17804,  November  28. 1968],  as  amended:  42 
U.S.C.  4001-4128:  Executive  Order  12127.  44 
FR  19367;  and  delegation  of  authority  to  the 
Associate  Director,  State  and  Local  Programs 
and  Support) 

Issued:  October  15, 1982. 

Lee  M.  Thomas, 

Associate  Director,  State  and  Local  Programs 
and  Support 

|FR  Doc  82-31405  Filed  11-17-82;  8:45  am| 
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44  CFR  Part  65 

[Docket  No.  FEMA-64451 

Notice  of  Communities  With  No 
Special  Flood  Hazard  Areas  for  the 
National  Flood  insurance  Program 

agency:  Federal  Emergency 
Management  Agency. 

action:  Final  rule. 

summary:  The  Federal  Emergency 
Management  Agency,  after  consultation 
with  local  officials  of  the  communities 
listed  below,  has  determined,  based 
upon  analysis  of  existing  conditions  in 
the  communities,  that  these  communities 
would  not  be  inundated  by  100-year 
flood.  Therefore,  the  Agency  is 
converting  the  communities  listed  below 
to  the  Regular  Program  of  the  National 
Flood  Insurance  Program  of  (NFIP) 
without  determining  base  flood 
elevations. 

EFFECTIVE  DATE:  Date  listed  in  fourth 
column  of  list  of  Communities  with  No 
Special  Flood  Hazards. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Brian  Mrazik,  Acting  Chief, 
Engineering  Branch,  Natural  Hazards 
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Division.  (202)  287-0230,  Federal 
Emergency  Management  Agency, 
Washington,  D.C.  20472. 
SUPPLEMENTARY  INFORMATION:  In  these 
communities,  there  is  no  reason  not  to 
make  full  limits  of  coverage  available. 
The  entire  community  is  now  classified 
as  Zone  C.  In  a  Zone  C,  insurance 
coverage  is  available  on  a  voluntary 
basis  as  low  actuarial  nonsubsidized 
rates.  For  example,  under  the  Emergency 
Program  in  which  your  community  has 
been  participating  the  rate  of  a  one- 
story  1-4  family  dwelling  is  $.40  per  $100 
of  coverage.  Under  the  Regular  Program, 
to  which  your  community  has  been 
converted,  the  equivalent  rate  is  $.10  per 
$100  coverage.  Contents  insurance  is 
also  available  under  the  Regular 
Program  at  low  actuarial  rates.  For 
example,  when  all  contents  are  located 
on  the  first  floor  of  a  residential 
structure,  the  permium  is  S.15  per  $100  of 
coverage. 

In  addition  to  the  less  expensive  rates. 
the  maximimi  coverage  available  under 
the  Regular  Program  is  significantly 
greater  than  that  available  under  the 
Emergency  Program.  For  example,  a 
single  family  residential  dwelling  now 
can  be  insured  up  to  a  maximum  of 
$185,000  coverage  for  the  structure  and 
$60,000  coverage  for  contents. 

Flood  insurance  policies  for  property 
located  in  the  communities  listed  can  be 
obtained  from  any  licensed  property 
insurance  agency  or  broker  serving  the 
eligible  community,  or  from  the  National 
Flood  Insurance  Program. 

The  effective  date  of  conversion  lo  the 
Regular  Program  would  not  appear  in 
the  Code  of  Federal  Regulations  except 
for  the  page  number  of  this  entry  in  the 
Federal  Register. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b),  the  Associate  Director,  to  whom 
authority  has  been  delegated  by  the 
director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  is  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
regarding  the  completed  stage  of 
engineering  tasks  in  delineating  the 
special  flood  hazard  areas  of  the 
specified  community  and  imposes  no 
new  requirements  or  regulations  on 
participating  communities. 

List  of  subjects  in  44  CFR  Part  65 

Flood  insurance,  Flood  plains. 

The  entry  reads  as  follows: 

§  65.8    List  of  communNles  with  no  special 
flood  hazard  areas. 


] 

Date  of 

Slala 

Ooumy      1  Comraunity 

comenxjn  lo 

•sguta;  program 

^tGw  vofV 

C7\au1auqua .. 

Village  04 
BiDdort 

1  Oct  29,  1982 

New  Vofc _..... 

Town  of 

Do 

Ripley 

TooB 

Cawawn 

Town  of 

Do 

Pnmeri 

(National  Flood  Insurance  Act  of  1968  (TitJfi 
Xill  of  Housing  and  Urban  Development  Act 
of  1968).  effective  January  2a  1969  (33  FR 
17804,  November  28. 1968).  as  amended:  42 
U.S.C.  4001-4128;  Executive  Oder  12127,  44 
FR  19367;  and  delegation  of  authority  to  the 
Associate  Director,  State  and  Local  Programs 
and  Support) 

Issued:  October  20,  1982. 

Lee  M.  Thomas, 

As^-ociiilp  Direr  tor.  Stale  and  Local  Programs 
and  Support. 

\n  Hoc.  R;-.T  W  Plrd  11-17-10:  R  «  ^m\ 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[FCC  82-450) 

Discovery  Procedures  In  Adjudicatory 
Hearings 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule  [Memorandum 
Opinion  and  Order). 

summary:  Action  taken  herein  amends 
Part  1  of  the  Federal  Communicafion.s 
Commission's  Rules  of  Practice  and 
Procedure  to  provide  that  disco\  ery  in 
all  adjudicatory  hearing  cases  may  be 
initiated  either  before  or  after  the  initial 
pre-hearing  conference;  to  authorize  thp 
use  of  recorded  depositions  where 
approved  by  the  Presiding 
Administrative  Law  Judge:  and  to 
.iuthorize  the  Presiding  Judge  to  issue 
subpoenas  for  the  production  of 
documents  from  non-parties  to 
Commission  proceedings  without 
requiring  an  accompanying  deposition 
The  rules  were  amended  in  order  to 
further  reduce  the  time  and  resources 
now  devoted  to  discovery  procedures. 

DATE:  Effective  December  10,  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Silberman,  Counsel,  Office  of 
General  Counsel  (202)  632-7112. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 


In  the  matter  of  amendment  of  Part  1. 
Rules  of  Practice  and  Pnx^ure,  to 
provide  for  certain  changes  in  the 
Commission's  discovery  procedures  in 
adjudicatory  hearings;  Memorandum 
Opinion  and  Order 

Adopted  October  21. 1982. 
Released;  November  10.  19ft2 

1   The  Commission  has  under 
consideration  a  "Report  on  E\a!ua(ion 
of  the  Federal  Communications 
Crimmission's  Discovery  Procedures  in 
.Adjudicatory  Hearings'  (hereafter 
Report).'  We  have  found  it  extremely 
helpful  in  our  reevaluation  of  the 
discover}'  process.  As  a  result  of  this 
review,  we  have  carefully  considered 
the  Report  and  its  recommendations  and 
have  concluded  that  the  existing 
discovery  rules  are  basically  sound  and 
effecti\e  and  should  be  retained,  but 
that  three  of  ihcm  should  be  amended. ' 
The  other  rules  are  not  being  changed  at 
this  time  bscause  we  are  not  persuaded 
that  they  need  to  be  changed  in  order  to 
accomplish  the  origmal  goals  of  the 
rules,  namely,  to  make  adjudicatory 
hearings  both  shorter  and  more 
productive.  See  Report  and  Order  on 
Discovery  Procedures.  1 1  FCC  2d  185 
(1968). 

2.  In  order  to  underbiaiid  wh^  we  are 
changing  some  of  our  discovery  rules 
and  not  others,  we  will  first  review  the 
existing  rules  and  ther.  summarize  the 
Report.  .A.fter  that,  we  will  discuss  the 
changes  we  are  maiv.ing.  Finally,  we  will 
review  the  other  recommendations 
made  in  the  Report  and  explain  whv  we 
are  not  adopting  them. 

I'he  Commission's  Elxisting  Discovery 

Rules 

i.  The  Connmipsion's  very  broad  and 
^.jeneral  discovery  rules  are  derived  in 
part  from  the  Federal  Rules  of  Civil 
l*roccdurf'.  which  provide  for  both 
discoverv'  and  the  production  and 
preservation  of  evidence  Spp  Rcpi^-; 
and  Order  on  Discovery  Procedures. 
supra.  Section  1.246.  entitled 
"Admission  of  Facts  and  Genuineness  of 
Documents."  contains  a  procedure  for 
renching  aprrement  on  the  issues  prior 
to  hearing.  Ihe  jencks  rule  {Jencks  v. 
United  States.  353  U.S.  557  (1957))  is 
codified  in  Section  1  362,  whirh  provides 


'The  i*  page  rrpor)  was  pTpnrt'd  V>  M.'x  D 
Pa«tin,  EsquiTT.  under  CT>Ti'rsr1  tn  the  C^ommis^ion. 
and  was  sutxnitted  on  October  3U.  198(1  Copies  of 
the  rt'pcirt  are  a>aiitib^  for  pultuc  iniipe<.lion  in  our 
library,  Ruoni  539,  1919  M  Strei'l   N  W    iii:r;i,). 
norma!  buRiness  hours  Copies  an  also  r'.,>:!hMe  for 
a  fef  from  the  Cotnmission's  rommerrtal  contractor 
for  photocopy  inn 

'The  new  rules  are  set  fnrih  in  the  attached 
iippendix 
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for  the  production  of  statements  by 
witnesses.  Procedures  governing 
discovery  and  the  production  and 
preservation  of  evidence  for  use  at  the 
hearing  are  found  in  S  S  1-311  through 
1.325.*  Sections  1.311  and  1.313  apply 
generally  to  the  various  discovery 
procedures  available.  Sections  1.315- 
1.319  govern  the  taking  of  depositions, 
and  S  1.323  provides  for  their  use  at  the 
heaaring.  Section  1.323  applies  to 
interrogatories  to  parties  to  be  answered 
in  writing.  Section  1.325  provides  for  the 
production  of  dociiments  and  things. 
Commission  records  are  not  subject  to 
discovery  under  S  1325,  but  may  be 
available  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
pertinent  Commission  rules  (Sections 
0.451-0.467].  Collateral  subpoena 
procedures  are  provided  for  in  {  1.333. 

4.  In  general,  the  scope  of  discovery  in 
adjudicatory  hearings  is  regulated  on  a 
flexible,  case  by  case  basis.  Notable 
exceptions  to  the  flexible  approach 
pervading  the  discovery  rules  are  the 
requirement  of  "relevsmcy"  to  specified 
issues  and  certain  privileged 
information.  Section  1.311.  The 
Commission  has  placed  responsibility 
for  applying  the  discovery  rules 
primarily  upon  the  presiding 
administrative  law  judge,  who  has 
broad  authority  to  supervise  the  use  of 
discovery  procedures  and  the  power,  by 
use  of  protective  orders  (see  §  1.313),  "to 
preclude  any  use,  or  particular  uses,  of 
these  procedures  in  a  particxilar  case  if 
he  finds  that  their  use  will  not  contribute 
to  the  proper  conduct  of  the  [hearing) 

*  *  '."  Report  and  Order  on  Discovery 
Procedures,  supra  at  187.  See  Faith 
Center.  Inc.,  82  FCC  2d  1  (1980), 
reconsideration  denied,  FCC  81-235, 
released  May  12, 1981,  affirmed  per 
curiam,  679  F.2d  261  (D.C.  Cir.  1982); 
Chronicle  Broadcasting  Co.,  20  FCC  2d 
774  (1969).  Neither  the  Commission  nor 
the  Review  Board  will  upset  a  discovery 
ruling  of  a  judge  absent  a  strong 
showing  that  the  ruling  is  arbitrary, 
capricious,  fimdamentally  in  error  or  is 
in  disregard  of  the  rights  of  the  parties. 
See.  e.g.,  Sumiton  Broadcasting  Co.,  Inc., 
18  FCC  2d  78  (1969);  Florida-Georgia 
Television  Co.,  Inc.,  14  RR  2d  365  (1968). 

The  Report  On  Evaluation  of  the 
Commission's  Discovery  Procedures 

5.  The  subject  Report  is  based  on  a 
lengthy  and  comprehensive  study  of  the 
discovery  procedures.  The  purpose  of 
the  study  was  to  examine,  analyze  and 
evaluate  the  functioning  of  the 


•The»e  rule*  "provide  diicovery  procedures  to 
facilitate  preparation  for  the  hearing,  eliminate 
•urpriM,  and  promote  fairness."  11  FCC  Zd  at  186. 


procedures  since  they  were  adopted 
fourteen  years  ago  to  determine  whether 
they  had  been  accomplishing  their 
intended  purposes.  Much  data  and 
information  was  compiled  during  the 
study,  including  a  questionnaire  that 
was  sent  to  Conmiission  attorneys,  the 
administrative  law  judges,  members  of 
the  outside  bar,  and  representatives  of 
public  interest  groups.  Based  on  its 
analysis  of  the  data,  the  Report 
concludes  that  the  current  discovery 
rules  are  basically  sound,  but  that  there 
are  four  principal  areas  which  might 
warrant  new  approaches  and  revisions 
for  expediting  and  simplifying  the 
discovery  process.  Those  areas  are: 

(a)  Role  of  the  Administrative  Law 
Judges.  The  Report  recommends  : 
enhancing  and  emphasizing  the 
importance  of  the  judge's  role  and  active 
participation  in,  and  close  supervision 
of.  the  discovery  process. 

(b)  Sanctions.  The  Report 
recommends  expanding  the  nature  and 
scope  of  the  sanctions  available  to  the 
judge  in  situations  of  abuse  of,  or 
improper  action  in  connection  with, 
discovery. 

(c)  Scope  of  Discovery.  The  Report 
recommends  revising  the  criteria  for  the 
permissible  scope  of  discovery. 

(d)  Time  Periods.  The  Report   • 
recommends  revising  the  time  periods 
and  forum  for  commencement  and 
conduct  of  discovery. 

6.  The  Report  emphasizes  the  role  of 
the  presiding  judge  in  the  discovery 
process,  and,  in  general,  recommends 
that  the  judge  should:  Supervise  the 
discovery  process  more  closely;  issue 
more  prompt  and  firm  rulings  on 
discovery;  strictly  enforce  the  time 
periods  imposed  by  the  rules;  limit  the 
number  and  duration  of  interrogatories 
and  depositions  of  terminate 
examination  where  required;  and 
encourage  informal  exchanges, 
admissions,  stipulations  and  resolution 
of  disputes  concerning  the  scope  of  the 
issues. 

7.  A  number  of  specific  changes  in  the 
Commission's  Discovery  Rules  has  been 
proposed.  We  have  reviewed  the 
proposed  rules  changes  and  have 
decided  to  adopt  three  of  them.  The 
three  changes  have  to  do  with 
commencement  of  discovery  in 
adjudicatory  hearings,  the  use  of 
recorded  depositions  in  appropriate 
cases,  and  the  production  of  documents 
from  non-parties.  The  other 
recommended  rules  changes  are  not 
being  adopted  at  this  time  because,  in 
many  cases,  the  judges  now  have  the 
authority  to  take  the  recommended 
actions  to  control  the  discovery  process. 


and  we  do  not  believe  codiHcation  of 
this  authority  is  necessary  to  ensure  its 
effective  use.  Basically,  we  are  satisfied 
that  the  existing  rules  are  sufficiently 
flexible  to  achieve  the  overall  purpose 
of  the  ndes  and  to  prevent  unfairness. 

The  New  Rules 

8.  First,  we  have  decided  to  revise 

§  1.311(c)  to  provide  that  discovery  in  all 
hearing  cases  may  be  initiated  either 
before  or  after  the  initial  pre-hearing 
conference  provided  for  in  S  1.248  of  the 
Rules.  The  timing  of  discovery  would 
depend  on  the  particular  facts  of  each 
case.  Presently,  the  rule  provides  that 
discovery  must  be  initiated  before  the 
initial  pre-hearing  conference,  which 
usually  takes  place  within  two  months 
of  designation  for  hearing.  This  rigid  and 
inflexible  rule  has  proven  to  be 
unrealistic,  and  has  been  honored  more 
in  the  breach  than  in  the  observance. 
The  proposed  change  is  realistic  and 
sensible,  and  conforms  to  the  practice 
now  followed  in  most  hearing  cases.* 
However,  we  wish  to  emphasize  that  the 
permissiveness  and  desired  flexibility  of 
the  new  rule  should  not  lead  parties  to 
beheve  that  they  can  be  dilatory  and 
delay  discovery.  The  judges  are  urged  to 
take  firm  control  of  the  discovery 
process  and  to  encourage  the 
commencement  and  completion  of 
discovery  at  an  early  date.' Abuses  of 
this  rule  should  not  be  tolerated  by  the 
judges,  who  have  the  means  available 
under  the  present  rules  to  prevent  and 
stop  abuses. 

9.  Second,  we  will  amend  §  1.318(c)  of 
the  Rules  by  authorizing  the  permissive 
use  of  telephonic  and  electronically 
recorded  depositions,  including 
videotape,  in  addition  to  the  methods 
presently  provided  for  in  §§  1.315  and 
1.318-1.321,  but  only  where  approved  by 
the  presiding  judge.  As  the  Report  points 
out.  this  change  would  serve  the 
interests  of  economy,  efficiency  and 
expedition.  The  Commission's  processes 
and  the  public  interest  would  be 
protected  because  the  presiding  judge 
would  have  to  approve  the  procedure. 
Cf  Sections  1.248(f)  and  1.364  of  the 
Rules;  Amendment  of  Part  1  of  Rules,  69 
FCC  2d  1078  (1978). 


'The  Report  also  recommends  the  establishing  of 
separate  "special  conferences"  on  discovery.  We 
have  concluded  that  this  formalization  is 
unnecessary  in  light  of  the  judges'  authority  to 
schedule  conferences  whenever  they  would  be 
useful.  See  para.  17,  infra. 

'The  judge*  already  have  the  authority  to  set 
dates  for  the  commencement  and  completion  of 
discovery.  That  authority  will  not  be  upset  in  the 
absence  of  a  clear  showing  of  arbitrariness, 
capriciousness,  fundamental  error  or  disregard  of 
the  rights  of  the  parties. 


*Cf.  Equal  Ei 
38  FCC  2d  33  (1 
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10.  Third,  we  are  also  revising 

§  1.333(b)  of  the  Rules  to  change  the 
procedure  for  the  production  of 
documents  &om  non-parties  to 
Commission  proceedings.  The  rule  is 
being  amended  to  authorize  the 
presiding  judge  to  issue  separate 
subpoenas  for  the  production  of 
documents  from  non-parties  without 
requiring  an  accompanying  deposition. 
The  rule  presently  provides  that  the  only 
way  to  obtain  documents  from  non- 
parties is  by  issuance  of  a  subpoena 
duces  tecum  in  connection  with  a 
deposition  notice.  It  is  not  necessary  in 
some  instances,  however,  to  depose  the 
non-party  in  order  for  him  to  furnish  the 
documents.  The  present  procedure  is 
needlessly  cumbersome  and  expensive 
and  is  being  changed  for  those  reasons. 

The  Report's  Other  Reconunendations 

11.  The  Report  makes  a  number  of 
other  thoughtful  suggestions  for 
changing  the  discovery  rules.  Most  of 
the  suggestions  arise  out  of  what  could 
be  characterized  as  the  central  theme  of 
the  Report,  namely,  that  the 
administrative  law  judges  should  be 
more  intimately  involved  in  the 
discovery  process.  We  agree  with  the 
general  view  that  administrative  law 
judges  should  take  and  retain  firm 
control  of  adjudicatory  proceedings, 
including  the  discovery  process,  and  we 
wish  to  remind  all  concerned  that  the 
judges  have  "full  control  over  the  use  of 
(the  discovery]  procedures."  Report  and 
Order  on  Discovery  Procedures,  supra 
at  187.  As  we  said  when  we  adopted  the 
discovery  rules,  "it  is  within  [the 
judge's]  power  to  preclude  any  use,  or 
particular  uses,  of  these  procedures  in  a 
particular  case  if  he  finds  that  their  use 
will  not  contribute  to  the  proper  conduct 
of  the  proceeding,  and  he  has  adequate 
authority  to  prevent  use  of  the 
procedures  for  purposes  of  delay  and  to 
prevent  the  abuse  of  parties  or 
witnesses."  Id.  We  here  reaffirm  that 
grant  of  discretionary  power  to  the 
judges,  and  we  remind  them  of  their 
responsibility  to  exercise  firm  control  of 
adjudicatory  proceedings,  including  the 
discovery  procedures.* 

12.  Nevertheless,  we  continue  to 
believe  that  the  existing  rules  are 
fiexible  tools  available  to  all  parties  to 
Commission  hearings.  Viewed  in  this 
light,  we  have  carefully  examined  the 
Report's  various  other  recommendations 
and  have  decided  not  to  adopt  them  at 
this  time.  First,  we  do  not  believe  it 
would  be  sound  policy  to  authorize  the 
judges  to  order  depositions  of 
Commission  personnel  for  purposes  of 


discovery.  §  1.311(b)(2)  now  provides 
that  Commission  personnel  may  be 
deposed  only  by  special  order  of  the 
Commission. '  "Hie  reasons  for  this 
restriction  were  stated  by  us  in  1968  and 
are  still  valid  today:  ' 

At  any  one  time,  there  are  numerous 
hearing  cases  pending  before  the 
Commission.  A  multiplicity  of  demands  on 
the  Commission's  limited  staff  would 
seriously  interfere  with  its  capacity  to 
discharge  its  regular  duties.  The  Commission 
is  in  this  respect  in  a  different  position  from 
that  of  private  parties,  who  will  normally  be 
called  upon  to  give  depositions  only  in  the 
single  case  in  which  they  are  participating. 
Furthermore,  the  written  interrogatory  may 
well  be  the  most  useful  of  the  several 
procedural  devices,  since  a  party  may,  in  one 
set  of  interrogatories,  obtain  an  answer  to 
each  of  his  questions  from  the  person  best 
able  to  furnish  it,  without  time-consuming 
questioning  to  determine  in  advance  the 
particular  staffinember  who  has  knowledge 
of  the  facts.  11  FCC  2d  at  188. 

13.  Second,  it  is  recommended  that  we 
authorize  the  judges  to  grant  requests  by 
parties  for  production  of  non-public 
Commission  records  in  connection  with 
a  party's  preparation  for  hearing.  The 
rules  now  require  such  a  showing  to  be 
made  to  the  Commission,  §  1.311(b)(3). 
and  we  see  no  need  to  change  that 
requirement.  The  present  rule  provides 
for  much  desired  uniformity  in  this  very 
sensitive  area  and  does  not  impose  an 
undue  hardship  or  prevent  parites  from 
obtaining  non-public  documents  in 
appropriate  cases.  See.  e.g.  Centra! 
Alabama  Broadcasters.  Inc.,  70  FCC  2d 
1762  (1979).  Cf.  NTV Enterprises.  Inc..  62 
FCC  2d  722  (1976). 

14.  Next,  it  is  suggested  that  the 
judges  be  given  the  authority  to  impose 
a  variety  of  new  specific  sanctions  if 
parites  fail  to  comply  with  valid 
discovery  orders.  However,  we  believe 
that  the  various  sanctions  now  available 
to  the  judges  are  adequate  to  prevent  or 
stop  abuses  of  the  discovery  rules. 
Moreover,  there  have  not  been  a 
significant  niunber  of  abuses  of  the 
discovery  rules  since  they  were  adopted 
in  1968.  To  the  contrary,  our  review  of 
the  cases  over  the  years  shows  that  the 


*Cf.  Equal  Employment  Opportunity  Commission, 
38  FCC  2d  33  (1972). 


'Commission  personnel  may,  of  course,  be 
questioned  for  purposes  of  discovery  by  written 
interrogatories  pursuant  to  i  1.323.  However,  the 
rules  permit  only  limited  questioning  of  Commission 
personnel.  See  {  1.311(b)(4).  That  rule,  with  its 
limitations,  continues  to  be  sound  and  will  not  be 
changed. 

'This  does  not  mean  that  Commission  personnel 
can  never  be  deposed.  It  simply  means  that,  in  order 
to  justify  such  an  unusual  deposition,  the 
Commission  must  order  it  This  provides  for 
uniformity  in  this  very  sensitive  area.  On  the  other 
hand.  It  does  not  prevent  parties  from  legitimately 
discovering  facts  from  Commission  personnel  In 
appropriate  circumstances,  and  it  does  not  detract 
from  the  otherwise  plenary  authority  of  the  judges 
in  cases  of  discovery. 


existing  rules  have  worked  quite  well 
and  that  the  overwhelming  majority  of 
discovery  cases  involves  no  abuses  at 
all.  Those  very  few  cases  where  abuses 
have  occurred  have  resulted  in 
appropriate  sanctions  being  imposed  on 
the  violators.' 

15.  We  are  taking  this  opportunity  to 
remind  all  parties  to  our  adjudicatory 
hearings  that  abuses  of  our  discovery 
rules  or  violations  of  valid  discovery 
orders  will  not  be  tolerated.  The  judges 
have  had  ample  authority  since  1968  to 
prevent  abuses  in  the  first  instance  or  to 
stop  abuses  when  they  have  occurred 
The  authority  of  the  judges  over  the 
discover^'  procedures  has  been  and 
continues  to  be  very  broad.  We 
encourage  them  to  use  the  tools  that  are 
available  '°to  assure  the  continued 
vitality,  integrity  and  usefulness  of  the 
discovery  procedures,  and  to  expedite 
proceedings  to  the  fullest  extent 
possible." 

16.  It  is  also  recommended  that  §  1.362 
be  amended  to  authorize  the  judges, 
upon  the  request  of  any  party,  to  direct 
that  witness  statements  be  furnished  to 
all  parties  at  an  appropnate  \ime  prior 
to  the  witness'  appearance  at  the 
hearing.  Under  existing  Commission 
practice,  "the  statements  of  witnesses 
who  will  testify  are  normally  made 
available  a  week  or  so  prior  to 
commencement  of  the  hearing  (if 
disclosure  is  requested),  although  the 
rules  (§  1.362)  require  disclosure  only 
after  the  witness  has  testified." 
Amendment  of  Part  1  of  Rules.  81  FCC 
2d  281,  284  (1980).  (Footnote  omitted.) 
But  see  Gilmore  Broadcastmg  Corp,.  69 
FCC  2d  2105,  2108  (1978).  The  compelling 
reasons  for  not  changing  the  rule 

(§  1.362)  were  stated  by  us  in  a 
Memorandum  Opinion  and  Order 
released  on  September  10,  1980. 
.Amendment  of  Part  1  of  Rules,  supra.  81 
FCC  2d  281.  There,  we  said; " 

It  would  be  difficult  to  obtain  the 
cooperation  of  witnesses  if  we  were  unable 
to  promise  that  their  statements  would  be 
kept  confidential  until  they  have  testified  or 
are  about  to  testify.  In  many  cases,  witnesses 
cooperate  and  give  testimony,  even  though 
they  are  concerned  about  the  personal 


'See  Faith  Center  Inc..  suprc  (lelevisior.  license 
renewal  application  dismissed),  Vue-.^letncs.  Inc.. 
68  FCC  2d  1049  (1978|.  affirmed  per  curiam.  615  F.2d 
1369  (DC  Cir,  1980)  (telension  construction 
application  dismissed)  A  non-applicant  party  could 
be  barred  from  further  participation 

^°E.g..  the  authorit>'  to  compel  a  party  to  answer 
interrogatories  (S  1.323(d))  or  the  authority  to 
ultimately  dismiss  an  application  for  failing  to 
comply  with  a  valid  order  ( Vue-Metncs.  supra). 

"  Cf:  Tinker.  Inc.  4  FCC  2d  372.  374  119861. 

"81  FCC  2d  at  285.  See  also  Walton 
Broadcasting.  Inc..  56  FCC  2d  814  (1975); 
Chesapeake-Portsmouth  Broadcasting  Corp..  52 
FCC  2d  854  (1975). 
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conseqaences  such  as  cnirmt  job  security 
and  ability  to  obtain  job*  with  other 
employera .  .  .  Once  they  are  called  to 
testify,  they  are  sworn  and  cannot  as  readily 
be  blamed  by  the  licensee  for  truthfully 
answering  the  questions  posed.  Absent  that 
protection,  testimony  would  be  unobtainable, 
crippling  our  investigative  process. 

Aside  from  the  chilling  effect  on 
prospective  investigations,  the  two  most 
important  reasons  for  not  disclosing  witness 
statements  until  the  witness  has  testified,  or 
at  least  until  shortly  before  he  is  called  to 
testify,  are  that  the  licensee  may  intimidate 
the  witness,  and/or  construct  a  false  defense. 
See  e.g..  Chronicle  Broadcasting  Co..  19  FCC 
2d  240  (Rev.  Bd.  1900). 

*  *  *  We  believe  that  the  Conunission's 
procedures  strike  a  balance  between  full 
disclosure  and  protection  of  the  interests  of 
parties  and  witnesses  found  in  judicial  and 
other  agency  proceedings.  Licensees  are  not 
inherently  more  believable  than  witnesses. 
Determining  the  truth  is  the  function  of  the 
hearing.  Licensee'!  counsel  is  fully  informed 
concerning  allegatioas  against  his  client  well 
in  advance  of  designation  and  is  given  a  list 
of  witaesses  interviewed  by  staff 
investigators.  Thus,  counsel  is  already 
afforded  an  opportimity  for  meaningful 
investigation  of  the  allegations  and 
preparation  for  cross-examination.  Moreover 
as  a  matter  of  practice  the  Broadcast  Bureau 
makes  witness'  statements  available  prior  to 
hearing  *  *  * 

17.  It  is  recommended  that  we  expand 
the  concept  of  pre-hearing  conferences 
to  provide  for  "special"  conferences  on 
discovery.  This  would  give  the  judge 
and  the  parties  the  opportunity  to  focus 
solely  on  discovery  and  to  expedite  the 
proceeding.  This  point  is  well  taken,  but 
the  change  is  unnecessary  because,  at 
present,  discovery  is  generally  discussed 
(sometimes  at  great  length)  at  the  initial 
conference.  With  the  current  crowded 
hearing  calendars,  it  would  be 
undesirable  to  require  a  further 
conference,  entailing,  inter  alia,  the  time 
of  the  judge.  Commission  counsel, 
outside  counsel,  and  a  court  reporter.  If 
further  pre-hearing  conferences  to 
discuss  discovery  or  anything  else  are 
necessary  or  desired,  the  existing  rules 

'  are  sufficiently  flexible  and  alkrw  the 
judge  to  order  them.  See  §§  1.243(f). 
1.248  and  1.311(c)."  In  practice,  such 
conferences  are  held  in  many  cases  and 
are  useful. 

18.  Next,  it  is  recommended  that  we 
eliminate  or  strictly  limit  discovery  in 
what  is  characterized  as  "routine" 
comparative  cases.  Ho%vever,  oar 
experience  under  the  present  rules 
teaches  us  that  discovery  is  potentially 
useful  in  all  hearing  cases,  including 


apparently  "routine"  cases,  which  can 
easily  develop  into  not-so-routine 
ones.  '*  Besides,  if  a  party  abuses  or 
attempts  to  abuse  the  discovery 
procedures,  the  present  rules  jH-ovide  a 
considerable  measure  of  protection  by 
authorizing  protective  and  other  orders. 
See.  e.g..  §  1.313;  cf.  Vue-Metrics.  supra. 
19.  It  is  also  suggested  that  we  adopt  a 
rule  prohibiting  the  use  of  information 
obtained  through  discovery  to  support 
petitions  to  enlarge  issues,  imless  a 
persuasive  showing  can  be  made  that 
the  information  so  discovered  would 
significandy  and  decisively  a.?ect  the 
outcome  of  the  case.  At  present, 
petitions  to  enlarge  based  on  "new  facts 
or  newly  discovered  facts,"  including 
facts  obtained  through  discovery,  are 
presently  allowed  if  filed  within  fifteen 
days  after  such  facts  are  discovered, 
§  1.229(b)."  Nevertheless,  the 
Commission's  existing  policy  is  to 
prohibit  "the  use  of  discovery  to 
ascertain  whether  grounds  exist  for 
enlargement  of  the  issues."  Report  and 
Order  on  Discovery  Procedures,  supra 
at  187."The  two  policies  are  not 
necessarily  mutually  exclusive  nor 
should  they  be.  While  it  is  improper  for 
a  party  to  use  the  Commission's 
discovery  procedures  primarily  to  obtain 
information  for  a  petition  to  enlarge,  it  is 
not  improper  for  a  party  in  the  course  of 
legitimate  discovery  to  unearth 
information  that  is  relevant  to  the  public 
interest  and  then  ask  for  issues  based  on 
that  newly  disclosed  information.  The 
former  is  an  abuse  of  discovery  and  is 
prohibited  under  our  present  policy.  The 
latter  is  permitted  under  our  rules." 


"  Section  1.m(c).  in  paTticalar.  now  pro\ide« 
that.  "The  pranding  officer  may  at  any  time  order 
the  parties  or  their  attorneys  to  appear  ai  a 
conference  to  consider  the  proper  use  of  [the 
discovsry)  procedures  or  the  time  lo  be  allowed  fur 
such  use."  [Emphasis  added.) 


"  We  have  chosen  to  limit  the  use  of  discovery, 
however,  in  certain  specific  types  of  proceedings  in 
order  to  expetfite  the  Hcensing  of  new  services,  such 
as  low  power  telrvision  (if  lotteriei  are  not 
eventually  utilised),  oellular  mobile  phona  syiletna, 
and  800  MHz  radia  See  Low  Power  Report  aad 
Order.  47  FR  21468  (1982):  Cellular  Communications 
Systems.  88  FCC  2d  469,  49S  (1981).  procedures 
modified  in  part  on  mconeiderotian.  SO  FCC  Id  SB, 
92  (1982 1:  Sacamd  Request  amd  Order,  in  the  600 
MHz  proceedina.  47  FR  AiCKIZ  (1982);  i  22.91&(b)(6) 
of  the  (^mmission's  Rules. 

"  Late-filed  petitions  to  enlarge  are  tested  tmder 
k  lZ29(c)of  (heRules. 

'*The  Commission  made  clear  in  1968  that  the 
scope  of  discovery  would  be  limited  to  natter* 
relevant  to  the  apecified  bearing  issues,  and  that, 
under  no  circumstancea,  would  a  party  be  permitted 
to  utilize  diacovery  to  ascertain  whether  there  are 
grounds  for  aniaiging  liae  isaues.  Id. 

"  If  a  party  anoovera  infonnatiasi  about  aa 
applicant's  qualiflcations.  in  the  course  of  disoovery 
ur  not.  and  tha<  party  deUbantaly  withholds  the 
informBttoB  irom  the  Conumssion,  under  certain 
circumstancea  that  could  be  conaiderad  an  abase  at 
the  agency  s  proceaaes.  See  Hcusa  Service 
BroodcasUng  Corp,  M  FCC  2<1  182.  133  (li)70).  Cf. 
lames  C.  Sli^r,  70  FCC  id  1S«6.  Ii71  (U70),  reriew 
denied.  FCC  79-648,  nleMod  July  20, 1S70.  affirmed 
sub  nom.  Camber/and  BroodcasOag  Corp.  v.  FCC, 
547  K.  2d  1341  (D.C  Cir.  isaei.  But  see  Gulf  Coast 
Cijmir.unu:atior.s.  Inc.  81  FCC  :d  4S8  ll9B0]^recon. 


Stated  otherwise,  if  a  petitioner 
imcovers  information  about  an  applicant 
that  is  relevant  to  the  public  interest  and 
the  petitioner  presents  that  information 
to  the  Commission  in  a  timely  filed 
petition  to  enlarge  issues,  the 
Commission  presently  considers  the  " 
merits  of  the  petition,  even  if  the 
underlying  facts  are  derived  from 
discovery.  See,  e.g.,  RKO  General,  Inc., 
48  FCC  2d  397  (1974).  If  there  are  abuses 
of  discovery,  they  can  be  corrected  by 
other  means  available  imder  the  existing 
rules.  We  see  no  need  for  adopting  a 
more  stringent  test  for  petitions  based 
on  discovery,  as  the  Report 
recommends,  than  for  imtimely 
petitions,  as  governed  by  §  1.229(c). 

20.  We  are  also  urged  to  shorten  the 
time  periods  for  notice,  oppositions  and 
motions  for  protective  orders  in 
connection  with  depositions  and 
interrogatories.  While  there  is  some 
merit  to  this  proposal  it  is  not  being 
adopted  because  the  existing  time 
periods  are  "reasonable,"  Report  and 
Order  on  Discovery  Procedures,  supra 
at  191."  and  have  not  been  abused.  We 
do  not  believe  the  proposed  time  periods 
are  necessarily  more  reasonable.  In  any 
event,  we  expect  the  judges  to  strictly 
enforce  the  time  periods  imposed  by  the 
rules  and,  if  appropriate  in  any 
particular  case,  to  impose  different  time 
periods. 

21.  Another  recommendation  is  to 
eliminate  the  use  of  oral  depositions  of 
parties  or  principals  in  an  application, 
except  in  renewal  and  revocation  cases, 
unless  a  persuasive  showing  can  be 
make  that  interrogatories  are 
inadequate.  While  oral  depositions  may 
not  be  necessary  in  many  cases,  we 
believe  that  restricting  their  use  by  rules 
is  unnecessary  and  undesirable  for 
several  reasons.  Under  our  existing 
rules,  the  judges  have  sufficient 
authority  to  limit  discovery  in 
appropriate  cases.  See,  e.g.,  §  1.313(e). 
This  includes  affirmatively  requiring  the 
parties  to  elect  either  interrogatories  or 
depositions,  but  not  both. "In  addition, 


denied.  FCC  81R-11.  released  February  4. 1981, 
review  denied,  FCC  82-128,  released  April  16. 1982 

"See  f  1 1.31S(a),  (b).  1.316(a),  (b),  (c),  (d),  (f). 

'*FaT  example,  in  the  Deetin.  Florida  FM 
broadcast  proceeding  (BC  Docket  No*.  80-273-274). 
the  presiding  judge,  in  his  order  prior  to  the  pre- 
hearing conference,  said  that  the  parties  could  use 
either  written  interrogatories  or  take  depositions 
upon  oral  exairrinafiDn.  However,  he  specifically 
forbade  the  oae  of  both  interrogatoriea  aird 
depositions  in  the  absence  of  a  persuasive  showing 
that  it  was  essential.  White  Sands  Broadcasting, 
Inc..  FCC  80M-1028.  released  June  19, 1960.  This  is 
an  example  of  the  flexibility  and  discretion 
accorded  lo  the  juflges  under  the  exisating  rules. 
That  flexibility  is  desirable  and  will  be  continued. 
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the  present  rules  provide  for  protective 
orders  to  prevent  abuses.  Section  1.313. 
Thus,  if  a  party  attempts  both 
depositions  and  interrogatories,  the 
other  party  can  file  a  motion  for  a 
protective  order.  If  the  motion  has  merit, 
the  party  can  expect  that  it  will  be 
granted.  The  flexibility  in  the  existing 
rules  is,  in  our  view,  clearly  preferable, 
especially  when  it  is  considered  that 
depositions  and  interrogatories  are 
complementary  means  of  discovery  and 
may  be  desirable  in  combination  in  any 
given  case,  including  apparently 
"routine  comparative  cases." 

22.  Finally,  it  is  suggested  that  we 
authorize  the  judges  to  limit  the  number 
of  interrogatories  and  depositions  to 
prevent  unnecessary,  excessive  or 
onerous  burdens  on  parties  or 
witnesses.  While  there  is  some  merit  to 
this  proposal,  we  have  decided  not  to 
adopt  it.  Under  our  present  rules,  if  a 
party  files  an  unduly  burdensome 
number  of  interrogatories,  the  judge  has 
the  authority  to  issue  a  protective  order 
to  curb  the  abuse.  Cf.  f.B.  Broadcasting 
of  Baltimore.  Ltd.,  70  FCC  217  (1979). 

Conclusion 

23.  In  conclusion,  the  Report  has  been 
helpful  to  us  in  our  assessment  of  the 
discovery  rules.  The  Report 
demonstrates  that  our  discovery  rules  in 
general  are  adequate  and  have  worked 
well  in  the  past.  The  rules,  which  are 
widely  used,  have  met  our  initial 
expectations  and  goals  of  facilitating 
preparation  for  the  hearing,  promoting 
fairness,  and  expediting  and  improving 
the  decision-making  process.  See  Report 
and  Order  on  Discovery  Procedures, 
supra.  No  widespread  or  profound 
failings  are  disclosed  in  the  scope, 
availability  or  implementation  of  the 
discovery  procedures.  Moreover, 
discovery  frequently  provides  evidence 
that  would  not  otherwise  be  available  to 
the  parties  and  thereby  makes  for  a 
fairer  hearing.  Therefore,  we  have 
decided  to  retain  the  existing  rules  and 
to  make  only  minor  changes.  This  does 
not  mean  that  we  are  unwilling  to  revise 
our  rules  when  necessary.  It  simply 
means  that  we  are  basically  satisfied 
with  the  operation  of  the  existing 
discovery  rules.  It  goes  without  saying 
that  we  expect  the  judges  to  vigorously 
exercise  their  authority  to  control  and 
regulate  Commission  hearings.  Section 
1.243(f).  See  Equal  Employment 
Opportunity  Commission,  supra;  Selma 
Television.  Inc.,  3  FCC  2d  63  (1965).  We 
also  encourage  the  parties  to  cooperate 
in  the  discovery  process.  It  is  expected 
that  all  the  parties  to  our  hearings  will 
respect  and  adhere  to  our  rules  and  not 
abuse  them. 


24.  A  statement  we  made  in  a 
different  context  several  years  ago  is 
relevant  here: 

It  is  commendable  for  (an  administrative  law 
judge)  to  exercise  firm  control  of  the  course 
and  conduct  of  a  proceeding  and  to  adopt 
such  innovations  in  procedure  as  are 
consistent  with  the  statutes,  the  Rules  of  the 
Commission,  the  rights  of  the  parties,  and 
adapted  to  achieve  expedition  of 
proceedings,  the  full  disclosure  of  facts  and 
the  attainment  of  justice.  Tinker.  Inc.,  supra. 
4  FCC  2d  at  374. 

25.  Authority  for  the  amendments  set 
out  in  the  attached  Appendix  is 
contained  in  Sections  4(i)  and  303{r)  of 
the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i)  and  303(r). 
Because  the  amendments  are  procedural 
in  nature,  the  prior  notice  and  effective 
date  provisions  of  5  U.S.C.  553  do  not 
apply.*" The  amendments  will  be 
effective  thirty  days  from  the  release 
date  of  this  order. 

Accordingly,  it  is  ordered,  that 
effective  December  10. 1982.  §§  1.311(c). 
1.318(c),  and  1.333(b)  of  the 
Commission's  Rules  are  amended,  as  set 
forth  in  the  attached  Appendix.'' 
(Sees.  4,  303.  48  Stat.,  as  amended.  KJfifi,  1082. 
47  U.S.C.  154.  303) 

Federal  Communications  Commission." 

Wilham  ).  Tricarico, 

Secretary. 

Appendix 

Title  47  of  the  Code  of  Federal 
Regulations,  Part  1,  is  amended  as 
follows: 

PARTI— [AMENDED! 

Section  1.311  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

§1.311     General. 

(c)  Schedule  far  use  of  the  procedures. 
(1)  Except  a.s  provided  by  special  order 
of  the  presiding  officer,  discovery  may 
be  initiated  before  or  after  the 
prehearing  conference  provided  for  in 
§  1.248(a)(1).  The  presiding  officer  may 
at  any  time  order  the  parties  or  their 


^Section  l,412(b||5)  of  the  Rules  provides  that. 
"Rule  changes  (including?  adoption,  amendment,  or 
repeal  of  a  rule  or  rules)  relating  to  {Commission 
procedures  or  practice]  will  ordinarily  be  adopted 
without  prior  notice.  .  .  ."  In  this  case,  we  are 
making  only  minor  changes  in  procedural  rules  with 
the  assistance  of  a  carefully  written  report  prepared 
after  much  deliberation  and  study.  Therefore,  thert- 
is  no  need  to  institute  a  rulemaking  proceeding 
before  acting  on  the  Report's  various 
recommendations. 

"  In  cases  already  designated  for  hearing  prior  to 
the  date  the  rules  are  effective,  the  presiding  judge 
should  allow  or  dii^llow  the  use  of  the  various 
amended  procedures  in  the  interest  of  fatmest  and 
orderly  procedure. 

"Commissioner  Rivera  absent 


attorneys  to  appear  at  a  conference  to 
consider  the  proper  use  of  these 
procedures  or  the  time  to  be  allowed  for 
such  use. 

*  «         *         •         • 

Section  1.318  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

§  1.318    The  taking  of  depositions. 

•  *  *  *  * 

(c)  Oath:  transcript.  The  officer  before 
whom  the  deposition  is  to  be  taken  shall 
administer  an  oath  or  affirmation  to  the 
witness  and  shall  personally,  or  by 
someone  acting  under  his  direction  and 
in  his  presence  record  the  testimony  of 
the  witness.  The  testimony  may  be 
tHken  stenographically  or,  upon 
approval  by  the  presiding  officer 
te.stimony  may  be  taken  through  the  use 
of  telephonically  or  electronically 
recorded  methods,  including  videotape. 
In  the  event  these  latter  methods  are 
used  for  the  deposition,  the  parties  may 
agree  to  the  waiver  of  the  provisions  of 
paragraphs  (e)  and  [f]  as  appropn.ite 
and  as  approved  by  the  presidmK 
officer. 

*  *         .         *         # 

Section  1.333  is  amended  by  revising 
paragraph  (b)  to  read  as  follows- 

§  1.333    Requests  for  Issuance  of  subpena. 

*  *         «         •         • 

(b)  Requests  for  a  subpena  duces 
tecum  shall  be  submitted  in  writing,  duly 
subscribed  uiid  \erified,  and  .shall 
specify  with  particularity  the  books, 
papers,  and  documents  desired  and  the 
facts  expected  to  be  proved  thereby. 
Where  the  subpena  duces  tecum  request 
is  directed  to  a  nonparty  to  the 
proceeding,  the  presiding  officer  may 
issue  the  same,  upon  request,  without  an 
accompan\ing  subpena  to  enforce  a 
notice  to  take  depositions,  pro\ided  for 
in  paragraph  (e)  of  this  section,  where  it 
appears  that  the  testimony  of  said 
person  is  not  required  in  connection 
with  the  subpena  duces  tecum. 
.         •         •         •         . 

iVK  I>i>r.  a:-:i-.5l6  K.;ed  n-17-82:  845  am| 
BIU.ING  CODE  6712-01-M 


47  CFR  Part  2 
IRM-3855;  FCC  82-469] 

Use  Of  Certain  Frequencies  in  the 
Amateur  Radio  Service  on  a 
Secondary,  Nor»-lnterference  Basis 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  is  adopting 
an  Order  amending  the  riiles.lo  make 
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the  frequencies  laiOO-iaiSO  MHz  (the 
30  meter  band)  available  to  amateur 
radio  operators  in  tke  United  States  for 
a  temporary  period  on  a  secondary,  non- 
interference basis.  This  action  is 
necessary  to  permit  amateur  radio 
operators  in  the  United  States  to 
continue  to  fully  communicate  with  the 
world  amateur  community  and  furthers 
the  policies  of  both  1979  World 
Administrative  Radio  Conference  and 
the  United  States  in  this  regard. 
EFFECTIVE  DATE:  October  28, 1982. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT. 
John  J.  Borkowski,  Private  Radio  Bureau, 
Special  Services  Division.  [202)  632- 
7197. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  97 

Radio. 

In  the  matter  of  amendment  of  Part  2 
of  the  Commission's  rules  to  permit  use 
of  the  frequencies  10.100  MHz  through 
10.150  Mhz  in  the  Amateur  Radio 
Service  on  a  secondary,  non- 
interference basis;  Order. 

Adopted:  October  28. 199Z 
Released:  October  28. 1982. 

1.  We  have  before  us  for 
consideration  a  request  by  the  American 
Radio  Relay  League,  Inc.,  (ARRL)  to 
authorize  immediate,  temporary  use  of 
the  frequencies  10.100  MHz  through 
10.150  MHz  in  the  Amateur  Radio 
Service  on  a  secondary,  non- 
interference basis  pending  ofRcial  action 
by  the  United  States  and  the 
Commission  on  the  Final  Acts  of  the 
World  Administrative  Radio  Conference 
held  at  Geneva,  Switzerland,  in  1979 
(WARC-79).' 

2.  The  Final  Acts  of  the  1979  World 
Administrative  Radio  Conference, 
allocated,  inter  alia,  the  frequencies 
10.100  to  10.150  MHz  to  the  Amateur 
Radio  Service,  secondary  to  Fixed 
Services.  This  action  was  consistent 
with  United  States  proposals  to  allocate 
these  frequencies  exclusively  to  the 
Amateur  Radio  Service  worldwide.  The 
provisions  of  the  Final  Acts,  unless 
otherwise  provided  therein,  went  into 
effect  January  1. 1982.  in  countries  which 
have  implemented  the  Final  Acts.  Thus, 
many  countries  now  permit  licensed 
amateur  radio  operators  in  their 
respective  jurisdictions  to  utilize  the  30 
meter  band  on  a  secondary,  non- 
interference basis.' 


3.  The  United  States  has  not  yet 
completed  the  ratification  process  for 
the  Final  Acts  of  WARC-79.  In  ISBO  we 
initiated,  and  presently  have  under 
study,  a  series  of  Notices  of  Inquiry, 
FCC  General  Docket  No.  80-^39,  looking 
toward  implem«)tation  of  the  Final  Acts 
of  WARC-79.  Among  the  issaes 
addressed  in  the  First  Notice  of  Inquiry 
was  the  allocation  of  the  frequencies  in 
the  band  10.100-10.150  MHz  to  the 
Amateur  Radio  Service  on  a  secondary, 
non-interference  basis  to  the  Fixed 
Service  operating  outside  the  United 
States  and  its  possessions,  following 
ratification  of  the  Final  Acts  of  WARC- 
79. 

4.  Amateur  radio  operators  have 
expressed  a  strong  interest  in  the  early 
availability  of  this  band.  The  ARRL,  in 
Comments  filed  in  response  to  the  First 
Notice  of  Inquiry  in  Docket  No.  80-739, 
stated  that  the  new  allocation  at  10  MHz 
was  intended  to  help  bridge  the  gap 
between  the  bands  presently  available 
to  them  at  7  and  14  MHz.  The 
propagation  characteristics  of  the  30 
meter  frequency  band  would,  they 
contend,  better  equip  amateur  radio 
operators  to  fulfill  their  public  service 
obligation  to  foster  international 
goodwill,  and  enhance  amateur  radio 
operators'  ability  to  provide  reliable, 
voluntary  noncommercial 
communications.  No  commenters  have 
objected  to  the  proposal, 

5  Although  the  ratification  process  for 
the  Final  Acts  of  WARC-79  is  not  yet 
complete,  we  believe  that  the  public 
interest  supports  amendment  of  our 
rules  to  allow  amateur  operators  in  the 
United  States  temporary  use  of  the 
frequencies  lO.TOO-10.109  MHz  and 
10,115-10.150  MHz  on  a  secondary,  non- 
interference basis.  '  *Such  an 
amendment  will  permit  amateur 
operators  located  in  the  United  States  to 
continue  to  fully  communicate  with  the 
world  amateur  community  and  furthers 
both  WARC-79  and  United  States  policy 
in  this  regard. 

6.  Our  action  allowing  amateur  radio 
operators  temporary  access  to  this  band 
will,  of  necessity,  be  subject  to  final 
action  by  the  United  States  on  the  Final 
Acts  of  WARC-79,  and  will  also  be 
subject  to  Commission  rule  making 


'The  frequences  between  10.100  MHz  and  10.150 
MHz  are  commonly  referred  to  in  the  amateur 
community  aa  the  30  meter  band. 

'  In  its  Application  for  Review  of  action  taken 
under  delegated  authority  to  dismiss  RM-3S55.  the 


ARRL  represents  that  39  countries  now  allow  their 
amateur  radio  operators  to  use  the  30  meter  band, 
with  others  to  join  the  list  shortly. 

'  mi  Radio  Regulations  permit  the  use  of 
frequencies  inconsistent  with  the  ITU  Table  of 
Frequency  Allocations  "...  on  the  express 
condition  that  harmful  interference  shall  not  be 
caused  to  services  carried  on  by  stations  operating 
in  accordance  with  the  provisions  of  the  Convention 
and  of  these  ftegnlafions."  ITU  Radio  Regulation 
No.  115.  Geneva.  1959. 

*  The  frequency  band  10.109-10.115  MHz  must  l>e 
reserved  for  ongoing  government  operations. 


proceedings  to  iriipliiwiit  the  treaty 
provisions.  Tbos,  aBateor  radio 
operators  availing  rtwBiw>»i  h  of 

opportunities  created  by  this 
amendment  are  cautioned  that  the 
amendment  may  be  effective  for  only  a 
brief  period,  and  that  official  action  by 
the  United  States  and  the  Commission 
regarding  the  Final  Acts  of  WARC-79 
will  ultimately  determine  the  parameters 
within  which  we  may  act  in  relation  to 
use  of  the  30  meter  band  in  the  Amateur 
Radio  Service.* 

7.  Given  the  limited  size  of  the  30 
meter  band  and  the  temporary  nature  of 
this  authorization,  we  will  limit 
application  of  this  amendment  to 
General,  Advanced  or  Amateur  Extra 
Class  amateur  radio  operators  using  Al 
or  Fl  (including  A2J]  emissions. 

8.  Because  this  rule  amendment  is 
temporary  in  nature,  is  unlikely  to  be 
controversial,  and  furthers  the  pubhc 
interest  objectives  cited  above,  we 
conclude  that  good  cause  has  been 
shown  that  compliance  with  the  notice 
and  comment  provisions  of  Section  553 
of  the  Administrative  Procedure  Act  is 
unnecessary.  See  5  U.S.C.  553(b)(3). 

9.  Accordingly,  it  is  ordered,  pursuant 
to  Sections  4(i)  and  303(r)  of  the 
Commimications  Act  of  1934,  as 
amended,  that  §  2.106  of  the 
Commission's  Rule  (47  CFR  2.106)  is 
amended  to  permit  temporary  use  of  the 
frequencies  10.100-10.109  MHz  and 
10.115-10.150  MHz  in  the  Amateur  Radio 
Service.  It  is  further  ordered,  that  such 
use  shall  be  limited  to  operation  by 
amateur  radio  licensees  holding 
General,  Advanced  or  Amateur  Extra 
Class  operator  licenses;  that  such 
operation  shall  be  limited  to  Al  and  Fl 
(including  A2J)  emissions  on  a 
secondary,  non-interference  basis;  and 
that  in  such  operation  the  power  input  to 
the  transmitter  final  amplifying  stage 
supplying  radio  frequency  energy  to  the 
antenna  shall  not  exceed  250  watts, 
exclusive  of  power  for  heating  the 
cathode  of  a  vacuum  tube(s).  This 
amendment  shall  remain  in  effect 
pending  final  action  by  the  United 
States  and  the  Commission  upon  the 
Final  Acts  of  the  World  Administrative 
Radio  Conference  held  at  Geneva. 
Switzerland,  in  1979. 

10.  It  is  further  ordered  that  the 
American  Radio  Relay  League's 
Application  for  Review  of  action  by 
delegated  authority  in  RM-3855  is 
dismissed  because  the  relief  sought 


'Tbenfort.  amateur  radio  operators  in  the  United 
States  would,  at  this  time,  be  ill-advised  to  invest 
heavily  in  equipment  which  can  only  l>e  used  for 
this  frequency  band. 


I J  M  I 


Federal  Register  /  Vol.  47.  No.  223  /  Thursday.  November  18.  1982  /  Rules  and  Regulations      51875 


in  in  the  United 
ted  to  invest 
r  be  used  for 


therein  has  been,  effectively,  granted  by 
this  Order. 

ll.It  is  farther  ordered  that,  because 
this  rule  change  operates  to  relieve  a 
restriction,  and  because  immediate 
implementation  has  been  requested  by 
those  subject  to  its  provisions,  it  shall  be 
effective,  October  28, 1982.  See  5  U.S.C. 
553d  (1),  (3). 

12.  For  further  informatjon  about  this 
proceeding  contact  John  J.  Borkowski, 
Private  Radio  Bureau,  Special  Services 
Division.  Personal  Radio  Branch,  at  (202) 
632-7197. 

(Sees.  4.  303.  48  stat.,  as  amended,  1066. 1082: 
47  U.S.C.  154.  303) 

Federal  Communications  Commission.  * 
William  J.  Tricaiico, 

Secretnry. 

Appendix 

PART  2— {AMENDED] 

Part  2  of  the  Commission's  Rules  is 
amended  as  set  forth  below: 

§2.106    [Amended] 

Section  2.106  is  amended  by  adding 
the  footnote  designation:  "(US  295)"  to 
column  6  of  the  line  beginning:  "10100- 
11175  kHz,"  and  by  adding  a  new 
footnote  at  the  end  of  the  seclion  to 
read: 

US  295.  The  frequencies  in  the  bands  10.100 
to  10.109  MHz  and  10.1 15  tc  10.150  MHz  may 
be  us€d  in  the  Amateur  Radio  Service 
pending  action  by  the  United  Stales  and  the 
P'ederal  Communications  Commission  upon 
the  Final  Acts  of  the  World  Administrative 
Radio  Conference  heW  at  C«neva. 
Switzerland,  in  1979.  provided  tiat  such  use 
shall  be  lunited  to  operation  by  amateur 
radio  Ucenaees  holding  General,  Advanced  or 
Amateur  Extra  Class  operator  Ucenses:  and 
further  provided  that  such  operation  shall  be 
limited  to  Al  and  Fl  (inchidtng  A2l) 
emissions  on  a  secondary,  non-interference 
basis:  and  that  in  9urh  operation  the  power 
input  to  the  ti-anstnittEr  final  amplifying  stage 
supplying  radio  frequency  energy  to  the 
antenna  shall  not  exceed  250  watts,  exclusive 
of  power  for  heating  the  cathode  of  a  vacuum 
tubefsj. 

ji  R  Dor.  a2-:n5()bK,Ici!  11 -l"-*:  R4,'iam| 

BILUNG  CODE  671 2-01-M  / 


47  CFR  Parts  2,  21 ,  22,  81 ,  87, 90,  and  95 

[Gen.  Docket  No. 82-181;  RM-3248;  FCC 
82-4861 

Addiftonaf  Spectrum  Between  72  and 
76  MHz  for  Radio  Control  of  Model 
Aircraft,  Boats,  Cars,  and  Other  Similar 
Devices 

AGENCY!  Federal  Commnnications 
Commission. 


action:  Final  rule. 


summary:  The  Commission  has  adapted 
changes  in  its  rules  to  aUow  radio 
control  of  model  aircraft,  boats,  cars  and 
other  devices  on  additional  radio 
frequencies  in  the  72  to  78  MHz  band. 
This  action  was  requested  by  the 
Academy  for  Model  Aeronautics  and 
was  supported  by  other  radio  control 
modeler  groups.  The  new  rules  makes  50 
channels  available  for  model  aircraft 
only  and  30  channels  available  for 
surface  model  (cars,  boats)  only. 
Operation  on  the  existing  seven  model 
radio  control  frequencies  m  the  72  to  76 
MHz  band  must  cease  five  years  after 
Ihp  effective  date  of  the  new  rules. 

EFFECTIVE  DATE:  December  20,  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Vorhies.  (202)  653-9097. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects 

47  CFR  Part  2 

Frequency  allocation.  Radio 
ciimmunications  equipment.  Radio 
ronlrol.  Personal  radia 

47  CFR  Part  21 

Conimi:n!cafions  common  carrier, 
MicrowH\  p  radio. 

47  CFR  Part  22 

Communications  cnmmdn  rarriers. 
.Mobile  radia 

47  CI H  Pari  81 

Marine  safet\'. 
47  CFR  Part  87 

.\\T  transportation. 

47  CFR  Part  90 

Industrial  radio  services.  Land 
transportation  radio  services. 

47  CFR  Part  03 

Person  il  radio. 

In  the  matter  of  amendment  of  Parts  2. 
21.  22.  81.  87,  90  and  95  of  thf^ 
Commission's  rules  to  provide 
additional  spectrum  between  72  and  76 
MHz  for  the  radio  control  of  model 
aircraft,  boats,  cars  and  other  similar 
devices:  Report  and  Order. 

Adopted:  November  4.  Iil82. 
Released:  November  9.  1982 

Introduction 

1 .  On  April  1. 1982  the  Commission 
adopted  a  Notice  of  Proposed 

Rulemaking  (.Notice  ')  in  DocktJ  82-181 


"Conimissionrr  Rivera  absent. 


'  Notice  uf  Proposed  Rulemaking  m  G^-nprdl 
liockct  No  82-l(H,  adopted  Apnt  1,  19a2,  Ih^teased 
April  13,  19H2  |47  FR  19187.  4  Mdy  82)^'' 


to  amend  Parts  2,  21,  22,  81.  87.  90  and  95 
of  the  Commission's  Rules  to  provide 
additional  radio  channels  for  the  radio 
control  of  model  aircraft,  boats  and  cars. 
This  Notice  was  issued  in  response  to  a 
petition  (RM-3248)  from  the  Academy  of 
Model  Aeronautics  Inc.  (Academy) 
(November  17,  1978)  requesting  that  the 
Commission  provide  additional 
spectrum  for  the  radio  control  (R/C)  i>l 
models.  The  Academy  stated  in  its 
petition  that  additional  spectrum  is 
needed  in  order  to  cope  with  anticipated 
expansion  in  model  activities  dunny  thf 
ne.\t  ten  years,  and  to  compensate  for 
diminished  use  of  six  existing 
frequencies  allocated  to  radio  control 
between  26.96  and  27.41  NfHz.=  which 
the  Academy  claims  arc  nearly  useless 
for  radio  control  operations  her.-iiise  of 
interference  from  the  Citizens  Band 
Radio  Service  which  is  also  authorized 
in  this  band. 

2.  The  only  other  spectrum  currently 
available  to  the  Radio  Control  Service  is 
seven  channels  in  the  72-76  MHz  band; 
however,  this  use  is  secondary  to 
operational  fi.xed  stations  in  the 
Industrial,  Land  Transportation  and 
Public  Safety  Services  as  well  as  to  low 
power  land  mobile  stations  in  the 
Manufacturers  Radio  and  Special 
Industrial  Services.  According  to  the 
Academy,  in  some  cities,  such  as 
Houston,  Te.vas  and  Tampa,  Florida, 
only  a  few  of  the  seven  channels  are 
available  due  to  interference  from  high- 
power  fixed  station  operations  and  this 
availability  is  expected  to  further 
diminish  because  the  use  of  this 
spectrum  by  these  other  services  is 
growing. 

3.  In  the  United  States,  the  band 
segments  72i)-7j.o  MHz  and  75.4-76.0 
MHz  (the  72-76  MHz  band)  are  currently 
allocated  on  a  primary  basis  to  the  non- 
Government  Fixed  S<>rvice.'In  this 
band,  a  20  kHz  channHmg  plan,  which 
begins  at  72.02  .MHz  and  proceeds  to 
72.98  MHz  and  then  from  75  60  through 
75.98  MHz  (referred  to  l«ter  herein  as 
"even"  chanriPls).  has  been  established. 
These  72-7B  MHz  channels  are 
predominantly  used  by  licensees  in  the 
pri\ate  aruJ  common  earner  radio 
services  for  control  of  remote 
transmitters  operating  in  the  30-50  .Ml  1/ 
152-162  MHz  or  4.50-470  MHz  bands 
which  provide  dispatch  and  paging 
services.  It  is  bkely  that  there  will  be  an 
increasing  demand  for  72-76  MHz 
transmitter  control  links  for  the  land 
m.obile  service  to  replace  more 


•These  art  26.995.  27  CHS.  27.89ft,  27  146.  27195. 
2"  ;.=j5  MHz.  Tbe  iaeer  frequency  m  shared  w'lh 
Qlhsr  services. 

'Section  {2.106  oi  the  Commission  s  Rules 
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expensive  telephone-company-supplied 
wkeline  control  circuits.  The  trend  in 
the  common  carrier  paging  service  is, 
moreover,  to  multiple  site,  simulcast 
oi>erations.  Control  of  simulcast 
transmitters,  which  requires  precise 
matching  of  the  ampUtude  and  phase  of 
audio  signals  appUed  to  the  individual 
transmitters,  is  difficult  to  achieve  using 
wire  line  control  circuits  due  to  day-to- 
day variations  in  frequency  or  phase 
response  of  the  circuit  However,  control 
of  simulcast  transmitters  is  easily 
achieved  with  radio  circuits. 

4.  Non-Government  Footnote  49 
(NG49)  permits  low  power  (1  watt  or 
less]  mobile  service  use  of  a  limited 
number  of  the  72-78  MHz  chaiinels  by 
several  of  the  Industrial  and  Land 
Transportation  Radio  Services.* 
Additionally,  non-Government  Footnote 
56  (NG56)  permits,  on  a  secondary  basis, 
the  low  power  (1  watt  or  less)  mobile 
service  use  of  seven  channels  for  the 
control  of  models  by  licensees  in  the 
Radio  Control  Radio  Service.'  (All 
operations  in  this  band  are  subject  to 
the  condition  that  no  interference  is 
caused  to  the  reception  of  signals  of 
television  channels  4  and  5.) 

5.  The  Academy  initially  suggested 
that  R/C  be  allowed  use,  on  a  secondary 
basis,  of  ten  of  the  72-78  MHz  channels 
currently  allocated  to  low  power  land 
mobile  operations  in  the  Special 
Industrial.  Manufactxirers  and  Railroad 
Radio  Services  along  with  eleven  "guard 
band"  channels  separating  the 
Government  and  non-Government 
allocations  between  30  and  42  MHz. 
This  would  have  replaced  the  use  of 
existing  R/C  service  channels  and 
provided  for  20-25  additional  channels 
for  growth  of  the  service  over  the  next 
10  years.  The  Academy  also  asked  if 


*"NC49    The  following  frequencie*  may  be 
authorized  for  low-power  (1  watt  input)  mobile 
operations  in  the  radio  lervicet  ihown  subject  lo 
the  condition  that  no  interference  ti  caused  to  the 
reception  of  television  stations  operating  on 
channels  4  and  5: 

Manufacturers  Radio  Service:  MHz:  72.02.  72.04. 
72.06,  TZX».  72.10.  72.12.  72.14.  72.16.  72.18,  72.20, 
72.22.  72.24.  72.28,  72.28,  72.3a  72.32,  72.34.  72.36, 
72.38,  72.40. 

Special  Industrial  Radio  Service.  Manufacturers 
Radio  Service,  Railroad  Radio  Service:  MHz:  72.44, 
72.48,  72.Si  72.58,  72.ea  75.44,  75.48.  75.5Z  75.56, 

75.aa 

•■•NG56    The  frequencies  7108,  72.16,  72.24,  72.32, 
72.40.  72.96.  and  75.64  MHz  may  be  authorized  for 
low  power  [1-watt  Input)  mobile  operations  in  the 
Personal  Radio  Services  for  radio  control  of  models 
subject  to  the  condition  that  interference  will  not  be 
caused  to  rvmote  control  of  industrial  equipment 
operating  on  the  same  or  adjacent  frequencies  and 
to  the  recaption  of  television  stations  operating  on 
Channels  4  and  5.  TV  interference  shall  be 
considered  to  occur  whenever  reception  of  regulariy 
used  television  signals  is  impaired  or  destroyed, 
regardless  of  the  strength  of  the  television  signals  or 
the  distance  to  the  television  station." 


additional  spectrum  might  be  found  in 
the  222-224  MHz.  the  450-^60  MHz  or 
the  900  MHz  bands.  The  Academy 
requested  channels  for  exclusive  use  by 
aircraft  models,  because  model  aircraft 
have  a  wider  area  of  operation  than 
surface  models  and  coordination  of 
model  control  activities  among  the  same 
kinds  of  models  is  easier  to  achieve. 

6.  Additionally,  the  Academy 
submitted  a  Report  on  72-78  MHz  Radio 
Control  Systems,  on  September  11. 1980. 
which  was  amended  by  a  letter  in  July 
1981.  The  report  considered  the  viability 
of  expanded  radio  operations  on 
interlaced,  20  kHz  channels  in  the  72-78 
MHz  band  (i.e.,  72.01,  72.03,  72.05  MHz. 
etc.)  and  the  technical  parameters  of  a 
workable  72-76  MHz  assignment  plan. 
The  Academy  recommended 
implementation  of  additional  72-76  MHz 
frequencies  as  follows: 

(a)  Model  aircraft  only;  fifty  8  kHz 
channels,  starting  at  72.01  MHz  and 
proceeding  every  20  kHz  through  72.99 
MHz. 

(b)  Terrestrial  models  only:  twenty- 
three  8  kHz  channels,  starting  at  75,41 
MHz  and  proceeding  every  20  kHz 
through  75.85  MHz, 

(c)  Phase  out  existing  seven  72-78 
MHz  frequencies  within  five  years, 

(d)  Permit  any  type  of  emission  to  be 
used. 

7.  After  the  needs  of  the  R/C 
community  were  examined,  it  was 
proposed  in  the  Notice  that  eighty  new 
channels  be  made  available  for  the 
control  of  models;  50  for  aircraft  models 
and  30  for  surface  models,*  However. 
not  all  of  these  channels  would  be 
useable  at  any  given  location.  Some 
would  be  excluded  due  to  interference 
caused  by  continued  use  of  the  existing 
seven  72-78  MHz  radio  control  channels 
during  a  five  year  implementation 
period;  while  others  would  be  excluded 
due  to  interference  caused  by  higher- 
powered  fixed  stations.  Additionally, 
intermodulation  products  caused  by  the 
use  of  an  intermediate  frequency  (IF)  of 
455  kHz  might  preclude  the  use  of 
spectrum  between  72,00-72.52  and 
75.86-76.00  MHz  until  such  time  as 
equipment  manufacturers  can  develop 
receiving  systems  which  employ  a 
different  IF  frequency.  The  proposal  in 
the  Notice  also  included  some  editorial 
changes  to  Footnote  NG49. 

Comments 

8.  Comments  in  response  to  the  Notice 
were  received  from  the  Academy,  the 
Association  of  Maximum  Service 


Telecasters  (MST),  the  Manufacturers 
Radio  Frequency  Advisory  Committee 
(MRFAC).  Conbt)!  Chief  Corporation. 
Phonic  Ear.  Inc.,  the  Solomons  Island 
Model  Boat  Club,  Whitman  Flyers.  Inc, 
and  Robert  L  Bingham.  The  Academy 
also  filed  a  reply  comment, 

9,  Robert  Bingham  supports  the 
proposal  as  is.  while  the  Academy 
supports  it  with  only  minor  changes.  The 
Solomons  Island  Model  Boat  Club 
suggests  that  more  channels  be  set  aside 
for  model  boat  use.  Whitman  Flyers.  Inc. 
questions  whether  R/C  use  should  be 
secondary  to  other  uses  at  72-76  MHz, 
and  how  the  use  of  existing  72-76  MHz 
R/C  equipment  will  be  prohibited  after 
the  5  year  "phase-in"  period,  from  a 
practical  standpoint.  MST  states  their 
concern  about  interference  to  TV 
channels  4  and  5  and  suggests 
"probationary"  use  of  the  new  channels 
by  R/C.  Phonic  Ear,  manufacturers  of 
devices  for  the  hearing  impaired,  states 
that  R/C  hcensees  should  be  required  to 
avoid  interfering  with  auditory  training 
devices.^ 

10,  Control  Chief  and  MRFAC  both 
state  concern  about  possible 
interference  between  the  R/C  devices 
and  low  power  industrial  control 
transmitters  which  operate  in  the  72 
MHz  band.  They  state  that  while  the 
Notice  addressed  interference  between 
higher-powered  fixed  systems  operating 
in  the  72  MHz  band,  it  did  not  discuss 
interference  to  low  power  Industrial 
control  devices  which  are  used  for  such 
machinery  control  purposes  as  overhead 
crane  control  in  manufacturing  plants. 
These  radio  devices  are  usually 
handheld  so  that  the  crane  operator  can 
stand  away  from  the  machine  while  it  is 
in  operation.  They  often  operate  at  less 
than  one  (1.0)  watt.  Since  R/C  devices 
can  operate  at  0.75  watts,  in  some  cases 
an  R/C  device  might  operate  at  a  higher 
power  than  the  industrial  control 
devices.  There  could  be  harmful 
interference  then.  Control  Chief  claims. 

if  the  R/C  devices  are  operated  close  to  , 
an  industrial  plant, 

11,  In  its  reply  comments  the 
Academy  states  that  the  chance  of 
interference  to  industrial  low  power 
devices  from  R/C  devices  is  negligible. 
Aircraft  models  are  not  flown  within 
several  hundred  feet  of  any 
obstructions,  which  means  that  an  R/C 
transmitter  would  probably  be  several 
hundred  feet  away  from  any  industrial 


•  Seven  channels,  from  75.85  lo  75.99,  which  were 
not  in  the  Academy  proposal  were  included  in  the 
proposed  allocation  for  surface  models  in  the 
Notice. 


'The  Commission  has  authorized  the  use  of  such 
devices  (renamed  auditory  assistance  devices)  in 
the  72-76  MHz  band  and  recently,  in  a  Report  and 
Order  in  Docket  81-786  31714  (FCC  82-331  Adopted 
|uly  22,  1962,  Released  |uly  30. 1982]  to  be  effective 
September  3, 1982,  authorized  their  use  outside  of 
public  buildings. 
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plant  contHkiing  a  racNw  conlreMed  cj^ne 
or  similar  device,  and  i\«oiitd  certainly 
be  much  far^wr  away  from  the  device 
than  the  operalor  of  tiie  device.  The 
Academy  provides  an  engineering 
analysis  which  shows  that  this 
difference  in  distance  along  with  the  10 
kHz  frequency  offset  from  the  "even" 
channels  srsed  by  the  mdustrrai  control 
devices  would  prevent  interference  even 
in  a  "worst-case"  where  the  flying  field 
happened  to  be  located  adjacent  to  an 
industrial  plant  where  radio  control 
systems  were  being  Hsed.  Further,  it 
states  that  the  signals  which  the  two 
radio  systems  use  are  sufficiently 
diffePRnt  so  that  any  interference  from 
R/C  devices  would  not  cause  the  crane 
to  malfunction.  Furthermore,  the 
Academy  states  there  have  been  no 
reported  cases  of  interference  of  this 
S(3rt.  to  its  knawledge,  even  though  the 
two  types  of  devices  currently  operate 
on  5  shared  channels  '  at  72  MHz. 

12.  In  its  comments,  the  Academy 
suggests  three  minor  changes  to  the 
proposed  rules;  (a)  allow  all  types  of 
non-voice  modulation  on  the  proposed 
R/C  channels,  (b)  add  the  list  of 
proposed  channels  to  Section  95.611  ' 
and  (()  modify  the  language  for 
discontinuance  of  the  use  of  the  e.xisting 
72  MHz  R/C  channels  after  5  years  to 
clarify  the  liability  of  manufacturers  for 
unauthorized  use  of  the  frequencies. 

13.  After  the  close  of  the  comment 
period.  Control  Chief  submitted  written 
'V  parte  comments  refuting  several  of 
the  points  in  the  Academy's  Reply 
Comments.  Control  Chief  states  that 
some  cases  of  uncommanded  crane 
movement  have  been  experienced; 
however,  whether  this  was  caused  by 
radio  interference  and  from  what 
sources  could  not  be  determined. 
Control  Chief  states  that  interference  to 
crane  operations  could  be  more  severe  if 
the  model  R/C  devices  switch  to  the  use 
of  frequency  modulation  (FM),  (they 
currently  use  amplitude  modulation, 
AM).  The  crane  radio  devices  use  FM 
and  Control  Chief  states  that  the 
equipment  it  manufactures  would  not  be 
able  to  distinguish  between  two  FM 
signals  as  successfully  as  it  does  now 
with  the  AM  model  radio  control  signal. 
Control  Chief  also  states  that  the 
.Academy's  understanding  of  the  "fail- 
safe" mechanism  in  some  cranes  that 


'"2,08.  72,16.  72,24,  72.32.  72.40  MHz.  fh.'se 
h.innels  are  shareii  nn  a  second.iiy  b.isis  nnd  <tn 
n-iiiHi  to  use  in  niunufHcIiirinj^  pl.inls.  (see 
^  m  79(d)(1)). 

'SiM,,e  Pari  95 Subpart  C  (plain  \aag\uigii  R,'C 
'  jIps)  are  publifihed  sepdr<it«ly  fronvSubpHTt  E, 
rchn.  ,il  Reguliitions.  it  would  be  helpful  to  have 
ii  i:  '  onipiole  list  of  authorized  R/C  frequem  ii>s  in 
.•■i;n  Subpdt^s  to  avoid  tfle  need  for  rross- 
rrfernncirn. 


prevents  uncommanded  movement  is 
inco^lp^ete.  In  these  cases  the  crane 
stops  when  the  carrier  signal  drops 
below  a  speciHed  limit;  a  strong 
interfering  signal,  however,  could 
provide  the  necessary  signal  level  t<i 
keep  the  control  circuit  engaged, 
inhibiting  the  normal  "fail-safe'" 
mechanism.  Also  some  cranes  do  not 
use  a  code  sequence  for  commanding 
movement,  but  use  only  a  single  discrete 
frequency  tone,  again  increasing  the 
chance  of  uncommanded  movement. 

14.  Control  Chief  contends  that  since  a 
model  aircraft  operator  would  be 
unaware  that  he  is  causing  interference, 
the  industrial  crane  operator  would 
ha\e  the  burden  of  locating  the  source  of 
interference.  This  would  he  difficult  as 
the  model  radio  control  licensee  does 
not  have  a  station  identification 
requirement.  The  model  radio  control 
licensee's  ability  to  scan  channels  to 
avoid  using;  those  being  alrpadv  ,ised  by 
industrial  control  devices  would  not 
detect  temporarily  out-of-service  cranes. 

15.  Control  Chief  states  that  the 
engineering  anai\  sis  performed  for  the 
Academy  vv;is  not  a  "worst  case."  First 
the  analysis  did  not  account  for  the 
antenna  radiation  pattern.  Second,  the 
distance  between  the  crane  operator 
and  the  crane  may  be  several  f'mes 
more  than  the  100  feet  used  in  the 
caiculation.  Third,  the  analysis  did  not 
account  for  the  possibility  of  multipafh 
fading.  The  combination  of  these  factors 
could  possibly  result  in  the  interfering 
signal  being  the  stronger  of  the  two 
received  signals.  Control  Chief  also 
states  that  even  though  tiie  industrial 
radio  control  devices  are  authorized  to 
operate  at  up  to  one  watt,  thousands  of 
e.xisting  ones  only  use  0,05  to  0.08  watts 
and  modification  would  be  a  'costly, 
economically  W'asteful  endeavor." 

16.  Written  ex  parte  comments 
responding  to  the  ex  parte  comments  of 
Control  Chief  were  also  filed  by  the 
Academy.  The  Academy  points  out  that 
no  cases  of  interference  attributable  to 
model  aircraft  operation  have  been 
identified.  The  Academy  also  states  that 
while  Control  Chief  "mentioned  some 
points  of  general  validity"  concerning 
the  Academy's  engineering  analysis  no 
more  likely  "scenario"  which  would 
change  the  parameters  used  in  the 
analysis  has  been  presented.  Therefore, 
the  conclusions  of  the  anal^  sis  should 
be  taken  as  the  correct  view  of  the 
interference  potential. 

Discussion 

17.  Based  on  the  Academy  petition 
,i;id  the  comments  received  to  the 
Notice  there  appears  to  be  little 
disagrcMmient  on  either  the  needs  of 


modelers  for  additional  R/C  frequenries 
or  that  these  needs  can  be  met  as  a 
secondary  service  in  the  72-76  MHz 
band.  Two  issues  have  tjeen  raised. 
however,  (a)  possible  interference  to 
other  services  m  the  72-70  MHz  tjand 
and  (b)  how  the  use  erf  the  existing  R/C 
equipment  would  be  pha»ed-oul  and 
new  equipment  phasedm. 

18,  .As  stated  in  the  .Notice,  the 
potential  «f  harmful  interference  being 
caused  by  mobile  radio  mini"!  control 
transmitters  to  fixed  control  stations  is 
slight.  First,  there  would  be  a  10  kHz 
separation  between  the  model  control 
transmitter  frequency  and  the  fixed 
control  station  receiver  frequency. 
Second,  the  model  control  station  has  a 
transmitter  output  power  of  about  0.5 
watts  and  utilizes  a  single  "vertical" 
radiator  of  approximately  a  quarter 
wavelength  with  the  jaroiind  plane 
consisting  of  the  transmitter  box.  A 
fixed  land  mobile  control  station 
commonly  operates  with  an  output 
power  oi  .")0  to  KX)  watts  and  employs 
directional  antennas  at  both  the 
receiving  and  transmitting  stations.  The 
fixed  stations  thus  operate  at  a  power 
level  in  excess  of  20  dB  above  that  used 
for  model  control.  This,  combined  with 
the  directional  characteristics  of  fixed 
station  antennas,  would  prevent  the 
possibility  of  interference  problems 
occurring.  No  comments  were  received 
indicating  concern  with  interference  to 
fixed  operations. 

19.  On  the  question  of  interference  to 
low  power  radio  control  devices  for 
industrial  operations,  such  as  crane, 
operation,  it  should  be  noted  that  the 
use  of  these  control  devices  is  limited  to 
industrial  plant  sites.  We  concur  in  the 
Academy  analysis  that,  because  model 
aircraft  are  not  flown  near  obstructions, 
there  is  likely  to  be  substantial  distance 
between  R/C  transmitters  and  industrial 
control  receivers. '"Further,  as  the 
Academy  noted,  much  model  activity 
occurs  outside  of  normal  business  hours. 
This,  along  w.th  the  10  kHz  frequency 
offset  arising  from  the  channeling  plan, 
means  that  there  is  very  little 
probability  of  harmful  interference."  We 


'°  While  Control  ChiePs  ex  parte  comments 
indicate  that  interference  may  be  m.ire  of  a 
possibility  under  ceiiain  circum.st^nces  than  the 
Academy  stated  in  its  original  comments,  we  find 
little  merit  to  most  of  Control  Chiers  arguments  in 
this  specirtcease  For  cxairiDle  t;i»  -fistance 
brtween  the  two  transn^iUers  ■>  much  more 
important  than  the  reldtive  puAers  of  the  two 
devices  (received  sijfnal  Ipvi;Is  arp  a  function  of 
distance-squared)  and  we  do  nol  behmc  miiitipaih 
effcKMs  would  be  significant  at  ihese  fr(>qMpni  p-- 

"The  Commission  has  successfjlly  used 
fi^quency  ofTsettina  with  up  lo  S0%  overlap  of  the 
authorized  bandwiri'^i';  I'lsewherp  in  the  Private 
Radio  Serv  ices 
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can  also  substantiate  that  there  have 
been  no  reports  to  the  FCC  of 
interference  caused  by  R/C  devices 
operating  on  existing  shared  channels  at 
72  MHz  as  of  the  end  of  1981. 

20.  There  is  also  only  a  very  slight 
potential  for  harmful  interference  being 
caused  by  model  control  transmitters  to 
television  reception  on  TV  channel  4 
(66-72  MHz)  or  5  (76-82  MHz).  In 
general,  the  television  signal  at  a  TV 
receiver  would  be  much  higher  than  a 
low  power  R/C  transmitter  signal.  Also, 
R/C  transmitters  are  usually  used  in 
open  areas  away  from  houses. 
Interference  to  TV  from  R/C  operations 
using  existing  72-76  MHz  channels  has 
not  been  a  problem.  Consequently,  we 
find  no  merit  to  MSTs  proposal  for 
granting  new  R/C  hcenses  for  only  one 
year  to  see  if  interference  develops. 

21.  On  the  issue  of  phasing  out 
existing  R/C  equipment  operating  on 
72.08,  72.16.  72.24.  72.32,  72.40.  72.96  and 
75.64  MHz.  we  believe  that  the  five  year 
period  proposed  is  sufficient.  The  R/C 
service  is  substantially  self-policing 
through  the  Academy  and  hobbyist 
clubs.  Because  of  the  possibility  of 
interference,  persons  using  unauthorized 
frequencies  after  the  five  year  period 
may  risk  damage  to  their  own  models  as 
well  as  to  others:  thus  we  do  not  believe 
that  unauthorized  use  of  the  seven 
frequencies  will  be  a  significant 
problem.  Further,  we  believe  that  the 
Academy's  planned  phase-in  of  the  new 
frequencies  will  be  sufficient  to  insure  a 
full,  useful  hfe  for  existing  R/C  devices 
and,  therefore,  no  additional  FCC  rules 
are  needed  in  this  regard. 

22.  On  the  question  raised  in  the 
comments  concerning  why  more 
channels  are  to  be  authorized  for 
aircraft  models  than  surface  models,  we 
believe  that,  because  aircraft  models  are 
more  susceptible  to  interference  from 
fixed  and  mobile  operations  (because 
they  are  airborne  and  usually  have  a 
wider  area  of  operation  and  thus  more 
likely  to  be  on  an  interference  path),  a 
substantially  greater  number  of 
channels  must  be  available  to  choose 
from,  in  a  given  area,  for  aircraft 
models.  On  the  question  raised 
concerning  a  requirement  that  the  R/C 
licensees  avoid  interfering  with  auditory 
assistance  devices,  the  authorization  for 
the  auditory  assistance  devices  provides 
for  no  interference  protection  from 
licensed  operations,  even  though  the 
licensed  operation  is  itself  secondary.'^ 


23.  We  are  therefore  providing 
additional  channels  for  the  radio  control 
of  models  as  proposed  in  the  Notice. 
This  should  alleviate  the  problem  of 
channel  availability  and  accommodate 
future  growth.  We  have  also  adopted 
minor  changes  to  the  proposed  rules,  as 
requested  by  the  Academy,  concerning 
modulation  types,  listing  of  the  available 
frequencies  in  Part  95  Subpart  C,  and 
modifying  language  concerning  the 
withdrawal  of  authorization  for 
operation  of  R/C  devices  on  the  existing 
72  MHz  R/C  channels.  After  a  review  of 
the  proposed  changes  to  Footnote  NG49 
in  the  Notice,  additional  changes  have 
been  made  to  clarify  the  status  of 
stations  on  the  two  groups  of 
frequencies. 

24.  We  also  note  that  R/C  license 
holders  are  now  explicitly  allowed  to 
change  the  frequency  of  R/C 
transmitters  which  are  type  accepted  for 
this  purpose  under  R/C  Rule  38(c).  This 
explicit  authority  was  requested  by 
Academy  in  its  original  petition  and  was 
effected  by  a  Report  and  Order  in 
Docket  80-8,  adopted  May  21, 1981. 
(FCC  81-252) 

Conclusion 

25.  Pursuant  to  Section  605  of  the 
Regulatory  Flexibility  Act  of  1980,  Pub. 
L.  96-354,  we  have  reviewed  this  action 
to  determine  if  there  will  be  a  significant 
financial  impact  on  a  substantial 
number  of  small  businesses.  Although 
no  response  was  received  on  this 
question  m  the  Notice,  we  anticipate 


that  any  impact  should  be  minimal  since 
manufacturing  costs  of  radio  control 
equipment  will  not  change  significantly 
as  a  result  of  this  Order.  Since,  the 
model  radio  control  uses  for  which  this 
Order  allocates  spectrum  will  be  on  a 
secondary  basis,  no  impact  on  other 
existing  licensed  users  is  anticipated. 

26.  Authority  for  the  issuance  of  this 
Order  is  contained  in  Sections  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended.  Accordingly,  it  is 
ordered  that  Commission  Rules  are 
amended  as  set  forth  in  the  Appendix 
effective  30  days  after  publication  in  the 
Federal  Register.  It  is  further  ordered, 
that  this  proceeding  is  terminated. 

27.  For  further  information  regarding 
this  Order,  contact  James  Vorhies  (202) 
653-9097,  or  Donald  Draper  Campbell. 
(202)  653-8177. 

{Sees.  4,  303,  48  Stat.,  as  amended,  1066,  1082; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. " 
William  ).  Tricarico. 

Secretary. 

Appendix 

PART  2-{  AMENDED] 

Part  2  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is 
amended,  as  follows: 

§2.106    [Amended] 

1.  In  §  2.106.  the  Table  of  Frequency 
Allocations,  between  72  to  73  and  75.4  to 
76.0  MHz,  columns  7  through  11  is 
revised  to  read  as  follows: 


Federal  Communications  Commission 

Band 
«MH2» 

Senrtce 

Dass  of  statKXt 

Freqijefxry 
(MHz) 

Nature  at  services 
ol  stations 

(8> 

(7)         (9) 

(101 

(in 

72-73     FIXED  (NGl) 

FIXED  (NG3) 
MOeiLE  (NG49) 
MOBILE  (NG56) 

75  4-79     FIXED  (NGl) 

FIXED  (NG3) 
MOBILE  ING49) 
MOetUE  (NG56) 


Land  motxid 

fixed 
Operational  fined 

Land  mobile 

Fined 
Operational  fixed 


72  02  72  98     operational  fixed 
Radio  control 


(NG32) 


75  42  75  98     Operational  fixed 

Radio  controL 


fNG32) 


"Part  15  Section  15.3.  "interference  must  be 
accepted  '  '  '  front  any  authonzcd  radio 
lervices."  Hoiwever.  no  particular  problems  twitti 
Interference  t>etween  auditory  training  devices  and 
R/C  devtces.il  anticipated. 


In  §  2.106,  the  text  of  non-Government 
Footnote  49  (NG49]  is  revised  to  read  as 

follows: 


"Commigsioner  Rivera  ahsent. 


NG49     The  following  freqencies  may  be 
authorized  on  a  secondary  basis  for  low- 
power  (1  wHtt  input)  mobile  operations  in  the 
Manufacturers  Radio  Service  subject  to  the 
condition  that  no  interference  is  caused  to  the 
reception  of  television  stations  operation  on 


J  Ml 
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channels  4  and  5  and  that  their  use  is  limited 
to  a  manufacturing  facility; 

A///Z.72.02.  72.04,  72.06,  72.08.  72.10.  72.12, 
72.14,  72.16.  72.18.  72.20.  72.22,  72.24,  72.26, 
72.28,  72.30.  72.32,  72.34,  72.36,  72,38,  72.40. 

Further,  the  following  frequencies  may  be 
authorized  on  a  primary  basis  for  mobile 
operations  in  the  Special  Industrial  Radio 
Service,  Manufacturers  Radio  Service,  and 
Railroad  Radio  Service  subject  to  the 
condition  that  no  interference  is  caused  to  the 
reception  of  television  stations  operating  on 
channels  4  and  5;  and  that  their  use  is  limited 
to  a  railroad  yard,  manufacturing  plant,  or 
similar  industrial  facility. 

MHz:72M.  72.48,  72.52.  72.56.  72.60,  75.44, 
75.48.  75.52,  75.56,  75.60. 

3.  In  §  2.106.  the  text  of  non- 
Govemment  Footnote  56  {NG56)  is 
revised  to  read  as  follows: 

***** 

NG56    In  the  bands  72.0-73.0  and  75.4- 
476.0  MHz,  the  use  of  mobile  radio  remote 
control  of  models  is  on  a  secondary  basis  to 
all  other  fixed  and  mobile  operations.  Such 
operations  are  subject  to  the  condition  that 
interference  will  not  be  coused  to  common 
carrier  domestic  pubhc  stations,  to  remote 
control  of  industrial  equipment  operating  m 
the  72-76  MHz  band,  or  to  the  reception  of 
television  signal  on  channels  4  (66-72MHz)  or 
5  (76-82  MHz).  Television  interference  shall 
be  considered  to  occur  whenever  reception  of 
regularly  used  television  signals  is  impaired 
or  destroyed,  regardless  of  the  strength  of  the 
television  signal  or  the  distance  to  the 
television  station. 


PART21— (AMENDEDl 

B.  Part  21  of  Chapter  I  of  Title  47  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

Section  21.103  is  amended  by  adding 
paragraph  (g)  to  read  as  follows: 

§21.103  Standards  and  limitations 
governing  authorization  and  use  of 
frequencies  in  the  72-76  MHz  band. 

«  *  «  *  * 

(g)  Mobile  radio  remote  control  of 
models  may  be  found  operating  on 
frequencies  10  kHz  removed  from  those 
frequencies  authorized  for  fixed 
operation  in  the  72-76  MHz  band.  Such 
use  by  model  radio  remote  control  of 
models  is  secondary  to  operations  of 
fixed  stations  as  provided  for  by  this 
section. 

PART  22— [AMENDED] 

C.  Part  22  of  Chapter  I  of  Title  47  of 
the  Code  of  Federal  Regulations 
amended  as  follows: 

Section  22.103  is  amended  by  adding 
paragraph  (g)  to  read  as  follows; 


§22.103  Staddanto  and  limitations 
governing  autiioiization  and  use  of 
frequencies  in  ttw  72-76  MHz  band. 

***** 

(g)  Mobile  radio  remote  control  of 
models  may  be  found  operating  on 
frequencies  10  kHz  removed  from  those 
frequencies  authorized  for  fixed 
operation  in  the  72-76  MHz  band  Such 
use  by  model  radio  remote  contrul  of 
models  is  secondary  to  operations  of 
fixed  stations  as  provided  for  b\'  this 
section. 

PART  81— [AMENDED] 

D.  Part  81  of  Chapter  I  of  Title  47  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

Section  81.603  is  amended  by  revising 
paragraph  (a1  and  addii-.g  paragraph  (d] 
to  read  as  follows: 

S  81.603     Operational  fixed  frequencies  in 
the  band  72-76  MHz. 

(a)  The  following  frequencies  in  the 
72-76  MHz  band  may  be  assigned  to 
operational  fixed  .stations.  These 
frequencies  are  available  on  a  shared 
basis  with  the  Land  Mobile  and 
Aviation  Radio  Services: 

MHz:  72.02.  72.04,  72.06,  72.08. '  72.10.  72.12, 
72.14,  72.16.'  72.18.  72.20,  72.22,  72.24,'  ?2.26, 
72.28,  72.30,  72.32. '  72.34.  72.36,  72.38.  72.40," 
72.42.  72.46,  72.50.  72.54,  72.58,  72.62.  72.64, 
72.66,  72.68.  72.70.  72.72.  72.74,  72.76,  72.78, 
72.80.  72.82.  72.84,  72.86,  72.88,  72.90,  72.92, 
72.94,  72.96, '  72.98,  75.42,  75.46,  75.50,  75.54, 
75.58,  75.62.  75.M. '  75  66.  75.68,  75.70,  75.72, 
75.74.  75.76.  75.78.  75.80.  75.82,  75.84,  75.86. 
75.88,  75,9(1,  75.92,  75.94,  75.96.  75.98. 

•  •  •  •  * 

(d)  Radio  remote  control  of  models  is 
permitted  on  frequencies  10  kHz 
removed  from  these  frequencies 
autluirized  for  fixed  and  mobile 
operations  in  the  72 — 76  MHz  band. 
Radio  remote  control  operations  are 
secondary  to  operation  of  fixed  and     ' 
mobile  stations  as  provided  for  in  this 
section 

PART  87— [AMENDEDl 

E.  Part  87  of  Chapter  1  of  Title  47  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

Section  87,463  is  amended  by  revising 
the  mtroductory  text  of  paragraph  (a) 
and  adding  paragraph  (b)  to  read  as 
follows: 

§  87.463    Frequencies  available  to  fixed 
stations. 

***** 

(a)  The  frequencies  listed  in  this 
paragraph  may  be  assigned  under  the 
conditions  set  forth  in  paragraphs  (a)(1) 


through  [a)[6)  of  this  section.  These 
frequencies  are  available  on  a  shared 
basis  with  the  Land  Mobile  and  Stations 
on  Land  in  the  Maritime  Radio  Services 
(Stations  authorized  to  operate  in  the 
band  73-74.6  MHz  as  of  December  1. 
1961.  may  continue  to  operate  in  this 
band  and  are  not  required  to  afford 
protection  to  the  radio  astrdnomy 
service) 

MHz:  72.02,  72.04,  72.06,  72.08, '  72.ia  72.12, 
72.14.  72.16.'  72.18.  72.20,  72.2Z  72.24,'  72.2& 
72.28,  72.30,  72.32. '  72.34.  72.36.  72.3a  72.40. ' 
72.42,  72.46.  72.50,  72.54.  72.5a  72.62.  72.64, 
72.66.  72.68.  72.70.  72.7Z  72.74.  72.76,  72.7a 
72.80,  72.82,  72.84.  72.86,  72.8a  72.90.  72.92. 
72.94,  72.96. '  72.98,  75.42,  75.46,  75.50,  75.54, 
75.58,  75.62,  75.64, '  75.66,  75.68,  75.70,  75.72. 
75.74.  75.7a  75.7a  75.80.  75.82.  75.84,  75.86, 
75.88,  75.90,  75.92,  75.94,  75.96,  75.98. 
***** 

(b)  Mobile  radio  remote  control  of 
models  may  be  found  operating  on 
frequencies  10  kHz  removed  from  these 
frequencies  authorized  for  fixed  and 
mobile  operations  in  the  72-76  MHz 
band.  Such  use  by  the  mobile  radio 
remote  control  of  models  is  secondary  to 
operation  of  fixed  and  mobile  stations 
as  provided  for  in  this  section. 

PART  90— [AMENDED] 

F.  Part  90  of  Chapter  I  of  Title  47  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

Section  90.257  is  amended  by  revising 
paragraph  (a)(1)  and  adding  paragraph 
(c)  to  read  as  follows: 

§  90.257     Assignment  and  use  of 
frequencies  in  the  band  72-76  MHz 

(aj  •  •  • 

(1)  The  following  frequencies  in  the 
band  72-76  MHz  may  be  used  for  fixed 
operations: 

MHz:  72.02,  72.04,  72.06.  72.08. '  72.10.  72.12. 
72.14,  72.ia'  72.ia  72.20,  72.22,  72.24,'  72.2a 
72.28.  72.30,  72.32,'  72.34.  72.36,  72.3a  ^2.40.' 
72.42,  72.46.  72.50.  72.54.  72.58.  72.62.  72.64. 
72.66,  72.68.  72.70.  72.72,  72.74,  72.76.  72.7a 
72.80.  72.82,  72.84.  72.86.  72.88.  72.90,  72.92. 
72.94.  72.96, '  72.98.  75.42.  75.46.  75.50.  75.54, 
75.5a  75.62,  75.64, '  75.66,  75.68.  75.70.  75  72. 
75.74.  75.7a  75.78.  75.80.  75.82,  75.84.  75.Q(^ 
75.88,  75.90,  75.92,  75.94.  75.96.  75  9m 


(c)  Radio  remote  control  of  models  is 
permitted  on  frequencies  10  kHz 
removed  from  these  frequencies 
authorized  for  fixed  and  mobile 
operations  in  the  r2-~6  MHz  l/.irul. 


'  These  frequencies  are  shared,  on  a  secondary 
i'.ibis  l)>  ihe  Radio  Control  Radio  Service  unfij  (S 
\  (  ,ir^  dfler  Ihe  effective  date  of  the  rule  diange). 
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Remote  control  operations  are 
secondary  to  operation  of  Hxed  and 
mobile  ftatwoa  as  provided  for  in  this 
section. 

PART  95— (AMENDEOl 

G.  Part  95  of  Chapter  I  of  Title  47  of 
the  Code  of  Federal  Regufations  is 
amended  as  follows: 

1.  SecHon  ^.218  (R/C  Rule  16)  is 
amended  by  revising  paragraphs  (a)  and 
(b).  and  adding  paragraph  (e)  to  read  as 
follows; 

§  95.216    (W/C  Rate  1«)  On  what  channets 
may  I  operate? 

[a)  Your  R/C  station  may  transmit 
only  on  the  following  channels 
(frequencies): 


Frequency 
(MHz) 


To  operate 


26  9«5 

27  045 

27  095 
27  1«5 
27?9S 
27J56 

26  995 

27  045 

27  095 
27  145 
27  195 
27  255 

7201 
7203 
7Z05 

72.07 
72  08 

72  09 

72  11 

72  13 
72  15 
72  16 
72  !7 
72  19 
7^21 
72  23 
72  24 
72  25 
72  27 
72  29 
72.31 
7232 
72  33 
72.39 
72  37 
72  39 
72  40 

7241 
7243 

72  46 
72  47 
72  49 
72  51 
72  53 
72  5« 
72  57 
72  59 
72  61 
72  63 
72  65 
72  67 
72  69 
72  71 
72  73 
72.73 
7i77 
72  79 
72,81 
72  83 
72  85 


Any   kjnd   0<   device   (ary   oOiecl   Of   apoaratus 
mcapt  an  fl/C  oansminerl. 


A  moOel  aircrati  devKe  ;any  sf^all  imitaSof  0< 
an  aircratt). 


'  Sm  pwagrapn  («)  o»  nw  secten. 


Se»  paragrapn  (e)  o*  INs  section 


See  ueinyiaufi  (et  o<  it»«  jectuxi 


See  paragrao'^  (e)  Di  ^s  s^c'jcir^ 


See  paragrapr  (el  3<  ■^'S  seclton 


J  M  1 


Frequency 
(MHz) 


To  ooerale 


72B7 
72  89 
72  91 
7293 
72  95 
72.W 
7297 
72  99 
75  S4 

26  995 
27  045 

27  095 
27  145 


27  195 
27  255 


'  See  oaraqraoti  (el  of  this  section 


Sfw?  oaratyap^  <*■!  '■*  ^'S  «e^uon 


A  model  wirlace  Cfa«  iH-vice  (ariy  smaK  imrta- 
Dor  of  a  boal,  car  or  vf>n«:fe  ercepi  aircraft, 
for  Car^/irg  peoo'e  :*'  obiecisj 


72  t« 

See  oaraqrapn  (el  ol  Itus  section 

72  32 

See  paragraph  lel  oi  this  section 

72.96 

See  pa'^qr^'P'^  '^t  ^*  1^'*!  gectson 

75.4 1 

7&49 

75.45 

75.47 

75  49 

7551 

7Si3 

75  55 

75  57 

75  59 

7561 

75  63 

75.65 

75.67 

75W 

75.71 

75.73 

75  75 

7577 

75  79 

75.91 

75J3 

75.86 

7587 

7589 

75  91 

• 

75.93 

7SJS 

7597 

75.9e 

(dl  Yo'jr  R/C  station  must  stop 
transmitting  if  it  interferes  with:    . 

(1)  Authorized  radio  operations  in  the 
72-76  MHz  band;  Ch- 

(2]  Television  reception  on  TV 
cljcinnels  4  or  5. 

(e)  Authorization  fur  the  use  of  the 
following  frequencies  is  withdrawn 
effective  (5  years  after  the  effective  date 
of  the  rule  change)-  72.08.  72.18,  72.24, 
72.32.  72.40.  72.96  and  75.64  M}lz. 

2.  Section  95.219  (R/C  Rule  19)  is 
revised  to  read  as  follows; 

§  95.219    (R/C  Fhite  19)  How  rmicti  power 
may  my  R/C  station  use? 

Yirir  R  'C  station  transmitter  power 


ust  nut  e\(,eed  the  following 


values: 


Chsrmet 


27  255  MHz 

26  995-27  195  MHl.. 
72-76  MHi 


T^ansmiUer 
power 
(carrier 
power) 
(watts) 


25 

4 

0  -5 


3.  Section  95.220  (R/C  Rule  20)  is 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§95.220    (R/C  Rule  20)  What 
communicalions  may  my  R/C  station 

transmit? 

.         •         •         •         ♦ 

(c)  Your  R/C  station  may  only 
transmit  non-voice: 

(1)  Amplitude  modulated  emissions 
(A9): 

(2)  Unmodulated  on-off  emissions 
(/\9);  and 

(3)  Frequency  (or  phase)  modulated 
emissions  (F9)  on  the  72-76  MHz 
channels  only. 

H.  Subpart  E.  Part  95  of  Chapter  I  of 
Title  47  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  Section  95.611  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  95.6 1 1     A vaftability  of  frequencies. 

.         #         *         *         * 

(c)  R/C  stations.  (1)  The  following 
frequencies  are  authorized  for  R/C 
stations  (see  Subpart  C,  Part  95,  for 
specific  usages): 

(ij  To  operate  any  device. 

MHz:  26.995,  27.045.  27.0«I5.  27,145,  27  195. 
27.255. 

(ii)  To  operate  only  a  model  aircraft 
device. 

.W//Z.-  72.01.  72.03.  72.05.  7207,  72.09,  72.11. 
72.13.  72.15,  72.17,  72.19.  72.21,  72.23.  72.25, 
72.27,  72.29,  72.31,  72,33.  72.35.  72.37.  72.39, 
72.41.  72.43,  72.45,  72.47,  72.49,  72.51,  72.53, 
72.55.  72.57.  72.59.  72.61,  72.83,  72.65,  72.67, 
72  69,  72. n,  72.73,  72.75,  72.77.  72.79,  72.81, 
72.83.  72.85.  72.87.  72.89,  72.91,  72.93.  72.95. 
72,97.  72.99. 

(iii)  To  operate  only  a  model  surface 
craft  device. 

MHz:  75.41,  75.43,  75.45,  75.47,  75.49,  75.51, 
75..53.  75.55.  75-57,  75.59.  75.61.  75.B3,  75.65, 
75,67,  75,89.  75.71.  75.73.  75.75,  75.77.  75,79. 
75.81.  75.83,  75,85.  75.87,  75.89.  75.91.  75.93. 
73,95,  75,97,  75,99. 

(iv)  To  operate  a  model  aircraft  or  a 
model  surface  device. 

MU^.  72,16,  72.32,  72,96, 

To  operate  only  a  model  aircraft 
device, 

Mflz:  72.08,  72,24,  72.40,  75.64. 

Authorization  for  the  use  of  these 
seven  frequencies  is  withdrawn 
effective  (5  years  after  the  effective  date 
of  the  rule  change). 
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2.  Section  95.617  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

» 

§95.617    Emission  limitations. 


(b)  The  authorized  emission 
bandwidth  of  any  transmitter: 

(1)  In  the  Radio  Control  Service  shall 
be  8  kHz  unless  single  sideband 
modulation  is  used  in  which  case 
bandwidth  shall  be  4  kHz; 

(2)  In  the  Citizens  Radio  Service, 
employing  amplitude  modulation,  shall 
be  8  kHz  for  double  sideband  and  4  kHz 
for  single  sideband: 

(3)  In  the  General  Mobile  Radio 
Service,  employing  frequency 
modulation  or  phase  modulation  shall 
be  20  kHz. 
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47  CFR  Part  73 

[BC  Docltet  No.  82-467;  RM-4127] 

Radio  Broadcast  Services;  FM 
Broadcast  Station  in  Mountain  Home, 
Arkansas;  Changes  Made  in  Table  of 
Assignments 

agency:  Federal  Conimunications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  action  assigns  a  third 
FM  channel  to  Mountain  Home, 
Arkansas,  in  response  to  a  petition  filed 
by  Baker  Broadcasting  Company. 
DATE:  Effective  January  7,  1983. 

ADDRESS:  F'ederal:  Communications 
Commission.  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree.  Broadcast  Bureau, 
(202)  632-7792. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Order — Proceeding 
Terminated 

Adopted:  November  2,  1982. 
Released:  .\'ovember  8.  1982. 

In  the  matter  of  amendment  of 
§  73.202(b).  Table  of  Assignments,  FM 
Broadcast  Stations  (Mountain  Home, 
Arkansas).  BC  Docket  No.  82-467;  RM- 
4127. 

1.  In  response  to  a  petition  filed  by 
Baker  Broadcasting  Company 
("petitioner"),  the  Commission  adopted 
a  Notice  of  Proposed  Rule  Making,  47  FR 
33285,  published  August  2,  1982, 
proposing  the  assignment  of  Class  C 
Channel  298  to  Mountain  Home, 


Arkansas.  Supporting  comments  were 
filed  by  the  petitioner  reaffirming  that  it 
will  apply  for  the  channel,  if  assigned. 
Comments  were  also  filed  by  Jack  G. 
Hunt,  applicant  for  Channel  296A  at 
Birch  Tree,  Missouri. 

2.  Hunt  comments  that  his  engineering 
study  indicates  that  a  site  restriction  of 
14.48  miles  east  southeast  of  Mountain 
Home  is  needed  to  comply  with  the 
minimum  distance  requirement  for  the 
Birch  Tree  assignment.'  He  confirms 
that  acceptable  coverage  can  be 
provided  over  the  community  from  the 
petitioner's  suggested  site.  Hunt  adds 
that  he  supports  the  proposed 
assignment  subject  to  a  site  restriction 
protecting  Channel  296A  at  Birch  Tree. 

3.  After  consideration  of  the  proposal 
and  comments,  we  are  satisfied  that  the 
public  interest  would  be  ser\ed  by  the 
proposed  assignment  which  would 
provide  Mountain  Home  with  its  third 
FM  st;^tion.  A  site  restriction  of  15.7 
miles  southeast  of  the  city  is  required 
(without  rounding  off)  to  avoid  short 
spacing  to  Station  KNIB  in  Poteau, 
Oklahoma,  and  the  pending  application 
foi  Channel  296A  at  Birch  Tree, 
Missouri. 

4.  In  view  of  \ho  above  and  pursuant 
to  authority  contained  in  Sections  4(i), 
5(d)(1),  303"  (g)  and  (r).  and  307(b)  of  the 
Communications  /\ct  of  1934,  as 
amended,  and  §§  0.231(b)  and  0.204(b), 
It  Is  Ordered,  That  effective  in  1982,  the 
FM  Table  of  Assignments.  §  73.202(b)  of 
the  Commission's  Rules  is  amended 
with  regard  to  'he  following  community: 


Dty 

Channel  No. 

Mouniain  Mome  Mn. .,       

252A,  288A.  and 
298 

5  It  IS  further  ordered.  That  this 
proceeding  Is  Terminated. 

6.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Broadcast  Bureau  (202)  632-7792. 

(Sees.  4.  .303,  48  Stat.,  us  amended,  1066. 1082: 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 
Roderick  K.  Porter. 

Chit'f.  Policy  and  Rules.  Broadcast  Bureau. 

|FR  Doc.  82-31509  Filed  11-17-82,  8;45  amj 
BILLING  CODE  6712-01-M 


'  Sile  restriciions  impo.sed  bv  ihp  Commission  are 
based  on  stations  meeting  the  mtninium  spacing 
requirements,  which  can  be  rounded  off.  Hunts 
study  is  based  on  dist.inces  of  149  9  miles  inslead  of 
150  miles  for  the  first  adjacent  channels  and  64  7 
miles  instead  of  65  miles  for  the  second  adi.itent 
channels. 


47  CFR  Part  73 

[BC  Docket  No.  82-485;  RM-412S1 

Radio  Broadcast  Services;  FM 
Broadcast  Station  in  Webb  City, 
Missouri;  Changes  Made  in  Table  of 
Assignments 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  Action  taken  herein  assigns 
Channel  232A  to  Webb  City,  Missouri. 

in  response  to  a  petition  filed  by  Don 
Stubblefield  ("petitioner").  The  assigned 
channel  could  provide  a  first  luoal  FM 
service  to  Webb  City. 

DATE:  Effective  Januarv  ~,  l'-i82. 

ADDRESS:  Federal  Commun;rations 
Commission,  Wasliington,  D  C  205M 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  N.  l.'pp.  Broadc-ist  Biirf,i;i   (2(i^; 
632-"7Cl2. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Pari  :"3 

Radio  broadcastiiig. 

In  the  matter  of  amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Statistics  fWebb  City. 
Missouri)  BC  Docket  No.  82-^i85.  RM- 
4125. 

Report  and  Order — Prot  oeding 
Terminated 

Adopted:  November  1, 1982. 
Released:  November  8. 1982. 

1.  The  Commission  has  under 
consideration  a  Notice  of  Proposed  Rule 
Making,  47  FR  34602,  published  August 
10, 1982,  proposing  the  assignment  of 
Channel  232A  to  Webb  City,  Missouri, 
as  that  community's  first  FM 
assignment,  in  response  to  a  petition 
filed  by  Don  Stubblefield  ("petitioner"). 
Petitioner  file  comments  in  support  of 
the  proposal  and  reaffirmed  his  interest 
in  applying  for  the  channel,  if  assigned. 
A  site  restriction  of  6.7  miles  north- 
northwest  of  the  city  is  required  at 
Webb  City.  No  oppositions  to  the 
proposal  were  received. 

2.  The  Commission  has  determined 
that  the  public  interest  would  be  served 
by  assigning  Channel  232A  to  Webb 
City.  Missouri,  since  it  would  provide  a 
first  local  FM  service  to  that  community. 

3.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(d)(1).  303(g)  and  (r)  and  30"(b)  of  th.^ 
Communications  Act  of  1934.  as 
amended,  and  sections  0.204(b)  dwd 
0.281  of  the  Commission's  Rules,  it  is 
ordered.  That  effective  January  7.  1983. 
§  73.202(b)  of  the  Commission's  Rules  is 


SmZ     Federal 
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amended  with  respect  to  the  fonowing 
community:  i 


Oy 


'      No 


WeWCaif. 


232A 


4.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

5.  For  further  information  contact 
Mark  N.  Lipp,  Broadcast  Bureau,  (2021 
632-7792. 

(Sees.  4,  308.  46  Stat.  a»  amended.  U)6R  108J. 
47  UJ&.C.  154.  303) 

FederatCammunications  Conunission. 
Roderick  K.  Porter, 

Chief.  Policy  and  Rules  Division  Broadcasi 
Bureau. 

[FR  Doc.  »2-»15J0  l-iifd  ll-l7-ai  a:-l5  »ni) 
BILLINQ  COOE  ITI^-Ot— M 


47  CFR  Part  73  | 

[BC  Docket  Na  82-321;  RM-40511 

Radio  Broadcast  Services;  FM 
Broadcast  Station  In  Canyon,  Texas; 
Changes  Made  in  Table  of 
Assignments 

agency:  Federal  Communications 

Comraission. 

action:  Final  rule. 

summary:  This  action  assigns  FM  Class 
C  Channel  300  to  Canyon,  Terxas.  and 
retains  Channel  296A  in  that  conununity 
in  response  to  requests  by  Canyon 
Broadcasting,  Inc.  and  James  A.  Speegle 

DATE:  EfTective  January  7. 1983 
ADOflESS:  Federal  Communicatioas 
Commission.  Washingtoa.  D.C  20554 
FOfI  FURTNEJI  tNFOMMTIOM  COKTACT: 

Philip  S.  CroBt,  Broadcast  Bureau.  (202) 
632-5414. 

suppLEMCirr  ART  information: 
List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcastiiig. 

In  the  Matter  of  Amendment  of 
§  73.202(b},  Table  of  Assignments.  FM 
Broadcast  Stations  (Canyon,  Texas)  B€ 
Docket  No.  82-321,  RM-4061. 

Report  and  Order — Proceeding 
Terminated 

Adopted:  November  1, 1982.    i 
Reteased:  November  a,  1W2.  ' 

1.  The  Commission  has  under 
consideration  its  Notice  of  Pt-oposed 
Rule  Making,  47  PR  27385,  pnblished 
June  24, 1982.  The  Notice  was  issued  in 
response  to  a  petition  filed  by  Canyon 
Broadcasting,  Inc.  ("petitioner"), 
licensee  of  Staticms  KHBKAM]  and 
KHBQ(FM]  (Channel  29eA),  Canyon. 


Texas.  Petitioner  reqnested  the 
substitution  of  Class  C  FM  Chaimel  300 
for  FM  Channel  296A  fn  Canyon  and 
modification  of  the  license  of  Station 
KUBQ  to  specify  operation  on  Channel 
300 

2.  Petitioner  stated  that  the  city  limits 
of  Canyon  and  Amariilo  are  only  9.4 
miles  apart  and  that  its  station  provides 
principal  city  coverage  to  Amariilo, 
Texas.  Petitioner  further  stated  that  all 
of  the  FM  stations  in  Amariilo  are  Class 
C  stations  and  that  for  StaUon  WffiQ  to 
be  viable  and  effectively  complete  with 
them.  It  needs  to  be  upgraded  from  a 
Class  A  to  a  Class  C  channel. 

3.  In  response  to  the  Notice,  James  R. 
Speegle  (Speegle")  filed  comments 
supporting  the  proposal  to  assign 
Chiinnel  300  to  Canyon.  However. 
Speegle  stated  that  since  he  intends  to 
apply  for  such  a  facility,  "there  should 
be  no  modification  of  the  license  of 
Station  KffBQfFVf)  to  specify  operation 
on  Channel  300." 

4.  Petitioner  filed  comments  in  which 
it  asked  to  withdraw  its  request  for 
dssignment  of  Channel  300  to  Canyon, 
Texas,  so  as  not  to  jeopardize  its 
existing  operation  on  Channel  296A, 
even  though  there  is  no  technical 
conflict  in  the  operation  of  stations  on 
both  Channels  296A  and  300  in  Canyon. 
Speegle  points  out  that  petitioner's 
reliance  on  the  case  ol  Statesboro, 
Georgia.  40  RR  2d  1021  (1377],  is 
misplaced.  Speegle  states  that 
Statesboro.  Georgia,  allowed  the 
petitioner  to  withdraw  its  proposal 
(Channel  260]  because  an  assignment  of 
the  Class  C  channel  in  that  case  would 
have  required  the  deletion  of  the  Class 

.\  assignment  (Channel  261A)  previously 
licensed  to  the  petitioner. 

5.  The  assignment  of  Channel  300  to 
Canyon  would  not  preclude  retaining 
Channel  296.^.  Therefore,  petitioner 
would  not  risk  losing  its  existing  license 
in  a  comparative  hearing  if  Channel  300 
were  assigned  to  Canyon.  Mor  to  the 
adoption  of  Revision  of  FM  Assignment 
Pclicips  and  Procedures.  90  F.CC.  2d  88 
11982).  the  assignment  of  Channel  300  to 
Canyon  with  the  retention  there  of 
Channel  296A  would  have  violated  the 
Commission's  policy  against 
intermixture  of  classes  of  channels. 
However,  in  Revision  of  FM  Assignment 
Policies  and  Procedures,  supra,  the 
Commission  decided  to  eliminate  this 
policy.  Thus,  this  policy  change  removed 
the  only  reason  against  assigning 
Channel  3CK)  to  Canyon.  Since  there  is 
another  party  interested  in  applying  for 
Channel  300  and  since  the  Commission 
has  no  poLcy  objections  to  assigning 
Channel  300  while  retaining  Channel 
296A.  petitioner's  request  to  withdraw 
its  proposal  is  denied.  See  Appomattox 


and  Farmrtih.  Virsinla.  51  RR  2d  1397 
(1982).  Therefore,  we  wiB  add  Channel 
300  to  Canyon  and  retain  Channel  296A 
in  that  community.  Petitioner  will  have 
the  option  to  continue  as  licensee  of 
Channel  296A  or  apply  for  Channel  300. 

6.  Authority  for  the  adoption  of  the 
amendment  herein  is  contained  in 
Sections  4(i),  5{dKl),  303(g)  and  (r)  and 
307(b)  of  the  Comnwnications  Act  of 
1934,  as  amended,  and  Sections  0.204(b) 
and  0.281  of  the  Commission's  Rules. 

7.  Accordingly,  it  is  ordered.  That 
effective  January  7, 1983,  the  FM  Table 
of  Assignments,  §  73.202(b)  of  the 
Commission's  rules,  is  amended  with 
regard  to  the  following  community: 


Oty 


Canyon.  Te«as 


Channe' 
No. 


296A.  300 


8.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

9.  For  further  information  concerning 
the  above,  contact  Philip  S.  Cross, 
Broadcast  Bureau,  (202)  632-5414, 

(Sees.  4,  303.  48  8tat.,  as  amended.  1066,  1082; 
47  U.S.C  154.  303) 

Federal  Communications  Commission. 
Roderick  K.  Porter, 

Chief.  Policy  and  Rules  Division  Broadcasi 
Bureau. 

\Ht  Doc  8:-Jl^>8  Filed  U-K^:  H45HrrI 
HLUNG  COOE  6712-01-M 


47  CFR  Part  90 

[PR  Docket  No.  79-191;  RM-3380;  PR 
Docket  No.  79-334;  RM-3691;  PR  Docket 
No.  79-10^.  PR  Docket  No.  81-7031 

Private  Land  Mobile  Radio  Services; 
Amendment  of  the  Commission's 
Rules  To  Release  Spectrum  In  Certain 
MHz  Bands  and  To  Adopt  Rules 
Governing  Their  Use;  and  Amendment 
To  Facilitate  Authorization  of  Wide- 
Area  Mobile  Radio  Communictattons 
Systems;  and  Inquiry  Concerning  the 
Multiple  Ucensing  of  800  MHz  Radio 
Systems;  and  Amendment  To  Allow 
Transmission  of  Nonvoice  Signals  at 
800  MHz;  Correction 

agency:  Federal  Communicaions 

Commission. 

ACTION:  Final  rule;  correction. 

summary:  This  document  contains 
certain  corrections  to  both  the  text  and 
Appendix  of  the  Second  Report  and 
Order  in  PR  Docket  79-191,  47  FR  41002. 
September  16, 1982.  concerning 
amendment  of  Part  90  of  the 
Commission's  Rules  to  release  spectrum 
in  the  806-821/851-886  MHz  bands  for 


SUPPLEMEN 

Released:  '. 


Public  Satery/Sp« 
indusuiat/Land  Tr 
Business 
SMRS      
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private  land  mobile  radio  services  and 
to  adopt  rules  which  govern  their  use. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eugene  Thomson,  Private  Radio  Bureau, 
(202) 634-2443. 

SUPPLEMENTARY  INFORMATION: 

Released:  November  8. 1982. 

In  the  matter  of  an  amendment  of  Part 
90  of  the  Commission's  Rules  to  release 
spectrum  in  the  806-821/851-896  MHz 
bands  and  to  adopt  rules  and 
regulations  which  govern  their  use;  PR 
Docket  No.  79-191,  RM-3380: 
amendment  of  Part  90  of  the 
Commission's  Rules  to  facilitate 
authorization  of  wide-area  mobile  radio 
communications  systems;  PR  Docket  No. 
79-334,  RM-3691;  an  Inquiry  concerning 
the  multiple  hcensing  of  800  MHz  radio 
systems  ("community  repeaters");  PR 
Docket  No.  79-107;  Amendment  of 
§  90.385(c)  of  the  Commission's  Rules  to 
allow  transmission  of  non-voice  signals 
at  800  MHz;  PR  Docket  No.  81-703; 
erratum. 

The  Second  Report  and  Order  in  the 
above  captioned  proceeding  was 
released  by  the  Commission  on  August 
16.  1982.  It  was  printed  in  the  Federal 
Register  on  September  16, 1982.  47  FR 
41002.  An  erratum  was  released  on 
August  26,  1982,  (FCC  Mimeo  32012) 
(September  16,  1982;  47  FR  41045).  A 
second  erratum  was  released  on 
September  28,  1982  (FCC  Mimeo  32105). 
This  third  erratum  makes  additional 
corrections  in  both  the  text  and 
.Appendix  of  the  item. 

1.  In  the  text,  the  table  m  paragraph 
186  should  be  changed  to  road  as 
follows: 


uatf»gory 


Public  Safety /Special  Emergency.. 
indusuial/Land  Transportation 

Business „ 

SMRS       

Total 


Bordef 
area 
onset 

channels 


55 

40 

iO 

_65 

200 


2.  In  the  text,  add  the  following 
sentence  to  the  end  of  paragraph  187: 
' — of  the  Rules.  All  frequencies  are 

considered  new  spectrum  and  are 
subject  to  the  new  rules  set  out  in 
Subpart  S." 

§  90.617    [Corrected! 

3.  In  the  Appendix,  §  90.617(a),  change 
the  last  sentence  to  read:  "These 
frequencies  are  available  in  areas 
further  than  110  km  (68.4  miles)  from  the 
U.S. /Mexico  border  and  160  km  from  the 
U.S. /Canada  border." 


§90.629    [Corrected] 

4.  In  §  90.629(a)(1),  add  the  word  "or" 
after  " — construction;" 

§  90.651    (Corrected] 

5.  §  90.651(c).  change  the  first 
sentence  to  read:  "Licensees  of 
conventional  systems  must  report  the 
number  of  mobile  units  placed  in 
operation  within  8  months  of  the  date  of 
the  grant  of  their  license". 

§90.657    [Corrected] 

6.  In  §  90.657.  in  the  last  sentence 
change  the  word  "feel"  to  "feet". 

§90.437    [Corrected] 

7.  In  §  90.437(d),  change  "§  90.393"  to 
§  90.390". 

§90.213    [Corrected] 

8.  In  §  90.213(a].  in  the  Frequency 
Tolerance  Table,  change  all  references 
from  footnote  15  to  footnote  16.  Also  in 
the  Column  "Mobile  Stations,  over  2  W 
output  power",  for  the  frequency  range 
851-866  MHz,  change  the  tolerance  from 
■■.00015  ■  to  ".00025". 

§§90.617  and  90.619    (Corrected) 

9  Add  the  followmg  sentence  to  the 
end  of  §§  90.617(a).  90.617(b), 
90.619(a)(1),  and  90.619(a)(2): 
"Specialized  Mobile  Radio  Systems 
(SMRS)  will  not  be  authorized  in  this 
category". 

§90.619     (Amended) 

10  Add  H  new  §  90.61 9(b)(7)(iii)  to 
read  as  follows: 

*         *         *         *         * 

(b)  ♦  *  • 

(iii)  The  Public  Safety  Category 
consists  of  the  Local  Government, 
Police.  Fire,  Highway  Maintenance, 
Forestry-Conservation  and  Special 
Emergenc>  Radio  Services.  The 
Industrial/Land  Transportation 
Category  consists  of  the  Power. 
Petroleum,  Forest  Products.  Motion 
Picture.  Relay  Press,  Special  Industrial. 
Manufacturers,  Telephone  Maintenance. 
Motor  Carrier,  Railroad,  Taxicab,  and 
Automobile  Emergency  Radio  Services. 
The  Business  Radio  Category  consists  of 
the  Business  Radio  Service.  Specialized 
Mobile  Radio  Systems  (SMRS)  will  not 
be  authorized  in  any  of  the  abo\e 
mentioned  categories,  but  only  in  the 
SMRS  Category  to  those  applicants 
eligible  under  §  90, 603(c). 

Federal  Communications  Commission. 
William  ].  Tricarico. 

Si^crftary. 

[KR  Doi.  aa-;ti5n  Fuc-d  n-ir-ai-:  845  jni| 
BILLING  CODE  S71?-0t-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

(Docket  No.  81-16;  Notice  2| 

Federal  Motor  Vehicle  Safety 
Standards;  Motor  Vehicle  Lighting 

agency;  .\ational  Highway  Traffic 
Safety  Administration  jNHTSA).  DOT 
action:  Final  rule. 

SUMMARY:  This  notice  amends  Motor 

Vehicle  Safety  Standard  No.  108  to 
substitute  S.^E  Standard  I594f  tor  |594e 
as  the  referenced  standard  on  reflex 
reflectors.  This  amendment  is  in 
response  to  a  petition  for  rulemaking 
submitted  by  Motor  Vehicle 
Manufacturers  Association  (MVMA).  A 
notice  of  proposed  rulemaking  was 
published  on  October  13,  ^m^  (46  FR 
50396).  The  effect  of  the  amendment  is 
to  increase  the  diameter  of  the 
circumscribing  circle  for  the  photometric 
test  from  7  to  10  inches. 

DATE:  Effective  date  is  December  20. 

1982 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Cavey,  Avoidance  Division, 
Office  of  Vehicle  Safety  Standards, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street.  SW.. 
Washington,  D.C.  20590  (202^2&-2153). 
SUPPLEMENTARY  INFORMATION;  Standard 
No.  108  requires  that  reflex  reflectors  be 
designed  to  conform  to  SAE  standard 
J594e    Reflex  Reflectors.  March  1970. 
Section  J  'Photometry"  of  the  Standard 
specifies  that  "refiex  reflectors  may 
have  any  linear  or  area  dimensions,  but 
for  the  photometric  test  a  maximum  of 
12  square  inches  conl.imed  within  a  7 
inch  diameter  circle  shail  be  exposed." 
In  January  1977  the  SAE  adopted  |594f 
which  increased  the  diameter  of  the  test 
circle  to  10  inches.  MVMA  petitioned 
the  agency  to  substitute  )594f  as  the 
referenced  standard  on  reflex  reflectors 
arguing  that  it  will  relieve  a  design 
restriction  and  permit  greater  latitude  in 
refiector  design  with  no  decrease  in 
safety  performance 

SpecificaHy.  MVM.^  noted  that  thf 
increase  in  minimum  requirements  for 
lens  area  of  rear  turn  signal  lamps  from 
3.5  to  8  inches  adopted  by  NHTSA  in    ■ 
1976  has  resulted  m  increased  use  of 
reflex  material  In  the  form  of  horizontal 
or  vertical  strips  as  well  as  material 
incorporated  within  the  lenses.  But  some 
types  of  designs  are  prohibited  by 
current  requirements  that  would  be 
allowable  when  12  square  inches  of 
reflex  material  are  circumscribed  bv  a 
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circle  with  a  diameter  increased  hx)m  7 
to  10  inches.  The  performance 
requirements  of  this  reflective  material 
itself  would  remain  unchanged. 

In  the  proposal  NHTSA  pointed  out 
the  following  additional  differences 
between  the  two  standards.  The  option 
of  using  visual  measurements  for 
determining  photometric  performance 
will  be  eliminated.  This  change  will 
result  in  a  greater  comparability  of  test 
results  between  manufactiu^rs  and 
NHTSA,  which  uses  photometric  rather 
than  visual  measurements,  thus  reducing 
the  likelihood  of  disagreements  when 
agency  tests  indicate  photometric 
performance  does  not  meet  the 
standard.  In  addition,  a  new  Table  I  is 
provided,  "Minimum  MilU-candelas  per 
Incident  Lux  for  Red  Reflex  Reflectors", 
the  current  table  becoming  "lA".  The 
new  table  is  the  equivalent  of  the  old  in 
metric  units.  Either  table  may  be  used,  a 
fact  not  made  clear  by  I594f. 

Nine  comments  were  received  on  the 
proposal,  all  of  whom  supported  it.  The 
majority  approved  of  the  removal  of  a 
design  restriction.  The  Traffic  Control 
Materials  Division  of  3M  Corporation 
suggested  updating  Federal 
Specification  L-S-300  which  has  been 
revised  three  times  since  September 
1965,  the  version  cited  in  S4.1.1.4. 
However,  because  such  an  amendment 
was  beyond  the  scope  of  the  original 
proposal  and  the  public  has  not  had  an 
opportunity  to  comment  upon  it,  this 
recommendation  was  not  adopted. 

The  agency's  preUminary  examination 
has  shown  that  this  rulemaking  action  is 
not  a  major  regulation  under  Executive 
Order  12291  "Improving  Government 
Regulations."  or  a  significant  regulation 
under  the  Department's  regxilatory 
policies  and  procedures,  and  that  a 
regulatory  impact  analysis  is  not 
required.  Further,  the  costs  impacts  will 
be  so  minimal  that  preparation  of  a  full 
regulatory  evaluation  is  not  warranted. 
Amendment  of  the  standard  will  impose 
no  additional  manufacturer 
requirements  but  will  allow  producers 
flexibility  to  adopt  reflex  material 
designs  that  are  now  precluded  by  the 
current  requirements  of  Standard  No. 
108.  The  cost  savings  resulting  from 
taking  advantage  of  that  flexibility 
would  be  insubstantial.  Although  visual 
measurements  for  determining 
photometric  conformance  will  be 
ehminated,  the  cost  of  substituting 
photometric  measures  should  be 
minimal.  NHTSA  believes  that  most 
manufacturers,  as  the  best  assurance  of 
compliance,  have  relied  on  photometric 
measurements  in  the  past. 

The  agency  has  also  considered  the 
impacts  of  this  amendment  in  relation  to 
the  Regulatory  Flexibility  Act.  NHTSA 


certifies  that  amending  Standard  No.  108 
to  increase  the  diameter  of  the 
circumscribing  circle  for  the  photometric 
tests  of  reflex  reflectors  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
Accordingly,  no  initi.al  regulatory 
flexibility  analysis  has  been  prepared. 
Based  on  available  information,  the 
agency  believes  that  few,  if  any.  of  the 
manufacturers  of  reflex  reflectors  are 
small  businesses  as  that  term  is  defined 
for  purposes  of  the  Flexibility  Act.  Snjall 
organizations  and  governmental 
jurisdictions  which  purchase  fleets  of 
motor  vehicles  would  probably  not  be 
significantly  affected.  The  difference  in 
cost  of  vehicles  equipped  with  current 
reflex  reflectors  and  those  permitted  by 
the  amendment  would  be  insubstantial 
at  most. 

Because  the  amendment  relieves  a 
restriction  and  imposes  no  additional 
burden,  it  is  hereby  found  for  good 
cause  shown  that  an  effective  date  less 
than  180  days  is  in  the  public  interest. 

NHTSA  has  analyzed  this  amendment 
for  the  purposes  of  the  National 
F.nvironmental  Policy  Act.  The  agency 
has  dete^ined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  human 
environment. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 

Tires. 

PART  571 -FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  49 
CFR  571.108.  Motor  Vehicle  Safety 
Standard  No.  108,  is  amended  as 

follows: 

§571.108    Standard  No.  108;  Lamps, 
reflective  devices,  and  associated 
equipment. 

1.  Paragraph  S4.1.1.4  is  revised  to 
read: 

•  •  *  •  * 

S4. 1.1.4     Reflective  material 
conforming  to  Federal  Specification  L- 
S-300,  "Sheeting  and  Tape,  Reflective; 
Non-exposed  Lens.  Adhesive  Backing," 
September  7, 1965.  may  be  used  for  side 
reflex  reflectors  if  this  material  as  used 
on  the  vehicle,  meets  the  performance 
standards  in  either  Table  I  or  Table  lA 
of  SAE  Standard  I594f,  "Reflex 
Reflectors",  January  1977. 
•         •         *         ♦         • 

2.  The  first  sentence  of  paragraph  S5.1 
is  amended  as  follows: 

■  «  *  *  * 

S  5.1  SAE     Standards  and 
Recommended  Practices  subreferenced 


by  the  SAE  Standards  and 
Recommended  Practices  included  in 
Tables  I  and  III  and  paragraphs  S4.1.4 
and  S4.5.1  are  those  published  in  the 
1970  edition  of  the  SAE  Handbook, 
except  that  the  SAE  standard  referred  to 
as  "1575"  is  I575e,  Tests  for  Motor 
Vehicle  Lighting  Devices  and 
Components,  August  1970.  for  tail  lamps, 
stop  lamps,  turn  signal  lamps,  and  reflex 
reflectors  designed  to  conform, 
respectively,  to  SAE  Standards  I585d. 
I586c.  15888.  and  J594e.  *  *  * 
•         *         *         *         • 

3.  In  Table  I,  under  the  column  headed 
"Item",  the  term  "intermediate  reflex 
reflectors"  is  revised  to  read 
"intermediate  side  reflex  reflectors." 

4.  Table  I  and  Table  III  are  revised  to 
substitute  "I594f,  January  1977"  in  the 
column  headed  "Applicable  SAE 
standard  or  recommended  practice"  as 
the  referenced  standard  for  reflex 
reflectors,  and  intermediate  side  reflex 
reflectors. 

The  program  official  and  attorney 
responsible  for  developing  this  proposal 
are  Kevin  Cavey  and  Taylor  Vinson, 
respectively. 

(Sees.  103,  119,  Pub.  L.  89-563,  80  Stat.  718  (15 
U.S.C.  1392,  1407);  delegation  of  authority  at 
49  CFR  1.50) 

Issued  on  November  9. 1982 
Raymond  A.  Peck,  Jr., 
Administrator. 

(FR  Doc  82-31286  Filed  11-17-82:  845  am) 
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49  CFR  Part  580 

[Docket  No.  81-13;  Notice  2] 

Odometer  Disclosure  Requirements 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

ACTION:  Final  rule. 

summary:  This  rule  amends  49  CFR  Part 
580  to  exempt  from  the  Odometer 
Disclosure  Requirements  all  sales  of 
new  motor  vehicles  by  a  motor  vehicle 
manufacturer  directly  to  any  agency  of 
the  United  States.  The  purpose  of  this 
'  exemption,  which  is  being  issued 
pursuant  to  a  petition  by  General 
Motors  Corporation,  is  to  relieve 
manufacturers  of  the  burden  of 
complying  with  this  requirement. 

EFFECTIVE  DATE:  December  20, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  DeMeter,  Office  of  the  Chief 
Counsel,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  D.C.  20590 
(202-426-1834). 


J  M  I 
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SUPPLEMENTARY  INFORMATION:  Since 
March  1, 1973,  a  regulation  (49  CFR  Part 
580)  has  been  in  effect  which  requires 
the  transferor  of  a  motor  vehicle  to 
make  written  disclosure  to  the 
transferee  concerning  the  odometer 
reading  and  its  accuracy.  This  regulation 
lists  four  exceptions  where  the 
transferor  need  not  disclose  the 
vehicle's  mileage. 

On  December  10. 1981,  in  response  to 
a  petition  from  General  Motors 
Corporation,  NHTSA  published  (46  FR 
60482)  a  Notice  of  Proposed  Rulemaking 
(NPRM)  which  proposed  creating  a  fifth 
category  of  exempt  transactions.  That 
category  consists  of  all  sales  in 
conformity  with  contractual 
specifications  of  motor  vehicles  by  a 
manufacturer  directly  to  any  agency  of 
the  United  States.  GM  noted  that  most 
of  a  vehicle  manufacturer's  transfers  are 
already  exempt  from  the  disclosure 
requirements  and  this  exemption  would 
merely  extend  the  existing  exemption. 
GM  stressed  that  the  disclosure 
requirements  were  designed  to  protect 
consumers  against  odometer  fraud  in 
retail  transactions.  The  conditions 
lending  themselves  to  fraud  in  the  retail 
market  are,  GM  argued,  non-existent  in 
manufacfurer-to-govemment  sales. 

Two  comments  were  received  in 
response  to  the  NPRM.  Chrysler 
Corporation  supported  the  proposed 
I  hange  without  qualification.  PACCAR. 
Inc.  supported  the  concept  of  the 
additional  exemption  and  the  rationale 
behind  it,  but  expressed  reservations 
about  the  unsettled  issue  of  NHTSA's 
authority  to  promulgate  any  exemption 
to  the  odometer  disclosure  regulation. 
PACCAR  noted  correctly  that  two 
Federal  District  Courts  have  invalidated 
the  exemption  for  trucks  over  16,000 
GVWR  on  the  basis  that  the  NHTSA  is 
not  authorized  to  make  any  exemptions 
to  the  law. 

Section  408  (a)  of  the  Motor  'Vehicle 
Information  and  Cost  Saving  Act  (15 
U.S.C.  1988)  states  that  the  Secretary  of 
the  Department  of  Transportation  shall 
prescribe  rules  requiring  transferors  to 
give  written  mileage  disclosures  to 
tranferees  in  connection  with  the 
transfer  of  ownership  of  a  motor  vehicle. 
It  is  the  interpretation  of  NHTSA  that 
this  grant  of  rulemaking  authority 
empowers  the  agency  to  also  make 
exceptions  to  the  requirement  where  it 
is  shown  that  no  mileage  statement  is 
necessary.  NHTSA  recognizes  that  there 
is  a  conflict  between  its  interpretation  of 
the  Act  and  the  interpretation  of  the 
United  States  District  Courts  for  the 
Districts  of  Nebraska  and  Idaho.  While 
these  decisions  are  not  binding 
precedent  in  other  Federal  courts,  they 


may,  however,  be  used  as  guidance  and 
followed  should  the  issue  arise  in  the 
future  with  respect  to  the  same  or  one  of 
the  other  exemptions.  Therefore, 
NHTSA  has  advised  interested  persons 
of  the  two  court  opinions  and  their 
conflict  with  the  current  language  of  the 
of  the  regulation  and  forewarned  them 
that  the  issue  has  not  been  resolved. 
NHTSA  is  proceeding  with  this 
rulemaking  action  on  the  basis  that  its 
intrepretation  is  correct  but  is  aiso 
advising  manufacturers  to  consult  with 
their  legal  counsel  to  determine  what 
course  of  action  will  most  effectively 
protect  their  legal  rights. 

The  agency  has  assessed  the 
economic  and  other  impacts  of  the 
change  and  determined  that  this  is  not  ci 
major  rule  within  the  meanmg  of 
Executive  Order  12291.  This  notice  h.is 
also  been  evaluated  under  the 
Department  Regulatory  Poln  les  ami 
Procedures.  44  FR  11034,  and  has  been 
determined  to  be  a  nonsignificant 
regulation.  Based  on  that  assessment, 
the  agency  concludes  also  that  the 
economic  and  other  consequences  of 
this  rule  are  so  minimal  as  not  to  require 
preparation  of  a  regulatory  impact 
analysis  or  a  regulatory  evaluation.  1 
hereby  certify  that  the  rule  will  not  h:ive 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and. 
therefore,  preparation  of  an  Initial 
Flexibility  Analysis  is  not  necessary. 
The  amendment  applies  directly  only  to 
motor  vehicle  manufacturers  and  does 
not  impose  new  requirements,  but  in 
fact  alleviates  existing  requirements. 
The  amendment  applies  indirectly  to  the 
U.S.  Go\ernment  in  that  it  is  the  current 
recipient  of  those  disclosure  statements, 
however,  it  does  not  apply  to  sm.ill 
government  units. 

List  of  Subjects  in  49  CFR  Part  580 

Consumer  protection.  Motor  vehicle 
s.afety.  Motor  vehicles.  Reporting 

requirements. 

PART  580— (AMENDED} 

In  consideration  of  the  foregoing,  49 
CFR  580.5  is  revised  to  read  as  follows: 

<!  580.5    Exemptions. 

Notwithstanding  the  requirements  of 
§  580.4— 

(a)  A  transferor  of  any  of  the 
following  motor  vehicles  need  not 
disclose  the  vehicle's  odometer  mileage: 

(1)  A  vehicle  having  a  gross  vehicle 
weight  rating,  as  defined  in  §  571.3  of 
this  chapter,  of  more  than  16,000  pounds: 

(2)  A  vehicle  that  is  not  self-propelled: 

(3)  A  vehicle  that  is  25  years  old  or 
older;  or 


(4)  A  vehicle  sold  directly  by  the 
manufacturer  to  any  agency  of  the 
United  States  in  conformity  with 
contractual  specifications. 

(b)  A  transferor  of  a  new  vehicle  pr>or 
to  its  first  transfer  for  any  purposes 
other  than  resale  need  not  disclose  the 
vehicle's  odometer  mileage. 

(Sec.  408.  Pub.  L  92-513.  86  Stat.  947.  as 
amended  by  Pub.  I..  94-364,  90  Slal.  981  (l.S 
U.S.C.  1988).  delegjiioii  of  autjioritv  .it  4'i 
CFR  1.50(f)) 

Issued  on;  Ocuilier  i  1982. 
Raymond  A.  Peck, 

Administrator. 

ire  Ok.  82-31  JttS  Filcdll-17-K;(MS«IH| 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1033 

I  Forty-Fittti  Revised  Service  Order  No. 

14731 

Various  Railroads  Authorized  To  Use 
Tracks  and/or  Facilities  of  the 
Chicago,  Rock  Island  &  Pacific 
Railroad  Co.,  Debtor  (William  M. 
Gibbons,  Trustee) 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Forty-Fifth  Revised  Service 

Order  No.  1473. 

SUMMARY:  Pursuant  to  Section  122  of  the 

Rock  Island  Railroad  and  Transition 
Employee  Assistance  Act.  Public  Law 
96-254,  this  order  authorizes  various 
railroads  to  provide  interim  service  over 
the  Chicago.  Rock  Isiund  and  Pacific 
Railroad  Company.  Debtor  (William  M. 
Gibbons,  Trustee),  and  to  use  such 
tracks  and  facilitie*  as  are  necessary  for 
operations.  This  order  permits  carriers 
to  continue  to  provide  service  to 
shippers  which  would  otherwise  be 
deprived  of  essential  rail  transportation. 

effective:  12OT  a.m.,  November  17. 

1982,  and  continuing  in  effect  until  11:59 
p.m..  January  31.  1983.  unless  otherwise 
modified,  a.mended  or  vacated  by  order 

of  this  Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.  F.  Clemens,  Jr,.  (202)  27,5-7B4')  or  275- 
1559. 

Decided:  No\  ember  12  1182 

Pursuant  to  Section  122  of  the  Rock 
Island  Railroad  Transition  and 
Hmphjyee  Assistance  .^ct,  Pu!)!ir.  L.iw 
90-254" (RITEA).  the  Commission  is 
.iuthorizing  various  railroads  to  provide 
interim  service  over  Chicago,  Rock 
Island  and  Pacific  Railroad  Company. 
Debtor  (William  .M.  Gibbons,  Trustee], 
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(RI]  and  to  use  such  tracks  and  facilities 
as  are  necessary  for  those  operations. 

In  view  of  the  urgent  nepd  for 
continued  rail  service  over  RI's  lines 
pending  the  implementation  of  long- 
range  solutions,  this  order  permits 
carriers  to  provide  service  to  shippers 
which  may  otherwise  be  deprived  of 
essential  rail  transportation. 

Appendix  A.  to  the  previous  order,  is 
revised  by  adding  Item  25,  the  authority 
for  the  Enid  Central  Railway,  Inc. 
(ENIC)  to  operate  between  North  Enid 
and  Ponca  City,  Oklahoma,  a  distance 
approximately  54.8  miles.  ENIC  also 
requested  overhead  rights  between  Enid 
and  Kremlin,  Oklahoma.  Section  122  of 
RTTEA  is  specific  with  respect  to  the 
lines  (RI  or  the  Milwaukee)  over  which 
the  Commission  may  authorize 
temporary  operations.  Since  the 
ownership  of  this  track  segment  has 
been  transferred  to  the  State  of 
Oklahoma  and  leased  to  the  Oklahoma. 
Kansas  and  Texas  Railroad  Company 
(OKKT],  the  Railroad  Service  Board  is 
without  authority  to  grant  overhead 
rights  as  requested  by  ENIC.  The 
request  of  ENIC  is  denied  without 
prejudice.  Other  forums  are  available 
for  approval  of  a  trackage  rights 
agreement  before  the  Commission. 

Appendix  B  of  Forty-Third  Revised 
Service  Order  No.  1473  is  unchanged 
and  is  incorporated  into  this  order  by 
reference. 

It  has  been  brought  to  the  attention  of 
the  Board  that,  in  certain  cases, 
payment  of  compensation  to  the  Trustee 
for  the  use  of  Rock  Island  property  is  in 
arrears.  All  interim  operators  are 
reminded  that  compensation,  whether 
determined  by  lease,  agreement,  or  the 
Rock  Island  Formula,  is  a  requirement  of 
this  order  and  should  remain  current. 

It  is  the  opinion  of  the  Commission 
that  an  emergency  exists  requiring  that 
the  railroads  listed  in  the  named 
appendices  be  authorized  to  conduct 
operations  using  RI  tracks  and/or 
facilities;  that  notice  and  public 
procedure  are  impracticable  and 
contrary  to  the  public  interest:  and  good 
cause  exists  for  making  this  order 
effective  upon  less  than  thirty  days' 
notice. 

It  is  ordered. 

S  1 033. 1 473    RevisMl  Service  Order  1473 

(a)  Various  railroads  authorized  to  use 
tracks  and^or  facilities  of  the  Chicago. 
Rock  Island  and  Pacific  Railroad 
Company.  Debtor  fWilliaw  M.  Gibbons. 
Trustee).  Various  railroads  are 
authorized  to  the  tracks  and'or  facilities 
of  the  Chicago,  Rock  Island  and  Pacific 
Railroad  Company  (RI).  as  listed  in 
Appendix  A  to  this  order,  in  order  to 


provide  interim  service  over  the  RI;  and 
as  listed  in  Appendix  B  to  this  order,  to 
provide  for  continuation  of  joint  or 
common  use  facility  agreements 
essential  to  the  operations  of  these 
carriers  as  previously  authorized  in 
Service  Order  No.  1435. 

(b)  The  Trustee  shall  permit  the 
affected  carriers  to  enter  upon  the 
property  of  the  RI  to  conduct  service  as 
authorized  in  paragraph  (a). 

(c)  The  Trustee  will  be  compensated 
on  terms  established  between  the 
Trustee  and  the  affected  carrier(8);  or 
upon  failure  of  the  parties  to  agree  as 
hereafter  fixed  by  the  Commission  in 
accordance  with  pertinent  authority 
conferred  upon  it  by  Section  122(a) 
Public  Law  96-254. 

(d)  Interim  operators,  authorized  in 
Appendix  A  to  this  order,  shall,  within 
fifteen  (15)  days  of  its  effective  date, 
notify  the  Railroad  Service  Board  of  the 
date  on  which  interim  operations  were 
commenced  or  the  expected 
commencement  date  of  those 
operations.  Termination  of  interim 
operations  will  require  at  least  (30) 
thirty  days  notice  to  the  Railroad 
Service  Board  and  affected  shippers. 

(e)  Interim  operators,  authorized  in 
Appendix  A  to  this  order,  shall,  within 
thirty  days  of  commencing  operations 
under  authority  of  this  order,  notify  the 
RI  Trustee  of  those  facilities  they 
believe  are  necessary  or  reasonably 
related  to  the  authorized  operations. 

(f)  During  the  period  of  the  operations 
over  the  RI  lines  authorized  in 
paragraph  (a),  operators  shall  be 
responsible  for  preserving  the  value  of 
the  lines,  associated  with  each 
operation,  to  the  RI  estate,  and  for 
performing  necessary  maintenance  to 
avoid  undue  deterioration  of  lines  and 
associated  facilities. 

1 1 1  In  those  instances  where  more  than 
one  railroad  is  involved  in  the  joint  use 
of  RI  tracks  and/or  facilities  described 
in  Appendix  B.  one  of  the  affected 
carriers  will  perform  the  maintenance 
and  have  supervision  over  the 
operations  in  behalf  of  all  the  carriers  as 
may  be  agreed  to  among  themselves,  or 
in  the  absence  of  such  agreement,  as 
may  be  decided  by  the  Commission. 

(g)  Any  operational  or  other  difficulty 
associated  with  the  authorized 
operations  shall  be  resolved  through 
agreement  between  the  affected  parties 
or.  failing  agreement,  by  the 
Commission's  Railroad  Service  Board. 

(h)  Any  rehabilitation,  operational,  or 
other  costs  related  to  authorized 
operations  shall  be  the  sole 
responsibility  of  the  interim  operator 
incurring  the  costs,  and  shall  not  in  any 
way  be  deemed  a  liability  of  the  United 
States  Government. 


(i)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate,  interstate 
and  foreign  traffic. 

(j)  Rate  applicable.  Inasmuch  as  the 
operations  described  in  Appendix  A  by 
interim  operators  over  tracks  previously 
operated  by  the  RI  are  deemed  to  be  due 
to  carrier's  disabihty,  the  rates 
applicable  to  traffic  moved  over  these 
lines  shall  be  the  rates  applicable  to 
traffic  routed  to,  from,  or  via  these  lines 
which  were  formerly  in  effect  on  such 
traffic  when  routed  via  RI,  until  tariffs 
naming  rates  and  routes  specifically 
applicable  become  effective. 

(k)  In  transporting  traffic  over  these 
lines,  all  interim  operators  described  in 
Appendix  A  shall  proceed  even  though 
no  contracts,  agreements,  or 
arrangements  now  exist  between  them 
with  reference  to  the  divisions  of  the 
rates  of  transportation  applicable  to  that 
traffic.  Divisions  shall  be.  during  the 
time  this  order  remains  in  force,  those 
voluntarily  agreed  upon  by  and  between 
the  carriers;  or  upon  failure  of  the 
carriers  to  so  agree,  the  divisions  shall 
be  those  hereafter  fixed  by  the 
Commission  in  accordance  with 
pertinent  authority  conferred  upon  it  by 
the  Interstate  Commerce  Act. 

(1)  To  the  maximum  extent 
practicable,  carriers  providing  service 
under  this  order  shall  use  the  employees 
who  normally  would  have  performed  the 
work  in  cormection  with  traffic  moving 
over  the  lines  subject  to  this  Order. 

(m)  Effective  date.  This  order  shall 
become  effective  at  12:01  a.m., 
November  17, 1982. 

(n)  Expiration  date.  The  provisions  of 
this  order  shall  expire  at  11:59  p.m., 
January  31, 1983.  unless  otherwise 
modified,  amended,  or  vacated  by  order 
of  this  Commission. 

(49  U.S.C.  10304. 10305.  and  Section  122.  Pub. 
L.  96-254) 

List  of  Subjects  in  49  CFR  Part  1033 

Railroads. 

This  order  shall  be  served  upon  the 
Association  of  American  Railroads, 
Transportation  Division,  as  agent  of  the 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the  terms 
of  that  agreement  and  upon  the 
American  Short  Line  Railroad 
Association.  Notice  of  this  order  shall  be 
given  to  the  general  public  by  depositing 
a  copy  in  the  Office  of  the  Secretary  of 
the  Commission  at  Washington,  D.C., 
and  by  filing  a  copy  with  the  Director, 
Office  of  the  Federal  Register. 

By  the  Commission.  Railroad  Service 
Board,  members  J.  Warren  McFarland. 
Bernard  Gaillard,  and  John  H.  O'Brien. 
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|.  Warren  McFarland  not  participating. 
Agatha  L  Mecgenovich, 
Secretory- 
Appendix  A 

RI  Lines  Authorized  To  Be  Operated  by 
Interim  Operators 

1.  Peoria  and  Pekin  Union  Railway 
Company  [PPU): 

A.  All  Peoria  Terminal  Railroad  property 
on  the  east  side  of  the  Illinois  River,  located 
within  the  city  limits  of  Pekin,  Illinois. 

B.  Mossville,  Illinois  [milepost  148.23)  to 
Peoria,  Illinois  (milepost  161.0)  including  the 
Keller  Branch  (milepost  1.55  to  6.15). 

2.  Union  Pacific  Railroad  Company  (UP]: 

A.  Beatrice.  Nebraska. 

B.  Approximately  36.5  miles  of  trackage 
extending  from  Fairbury.  Nebraska,  to  Rl 
Mileport  581.5  north  of  Hallam,  Nebraska. 

3.  Toledo,  Peoria  and  Western  Railroad 
Company  (TPW): 

A.  Peoria  Terminal  Company  trackage  from 
Hollis  to  Iowa  Junction.  Illinois. 

4.  Chicago  and  North  Western 
Transportation  Company  [CNW]: 

A.  From  Minneapolis-St.  Paul,  Minnesota, 
to  Kansas  City,  Missouri. 

B.  From  Rock  Junction  (milepost  5.2)  to 
Inver  Grove,  Minnesota  (milepost  0). 

C.  From  Inver  Grove  (milepost  344.7)  to 
Northwood,  Minnesota. 

D.  From  Clear  Lake  Junction  (milepost 
191.1)  to  Short  Line  Junction.  Iowa  [milepost 
73.6). 

E.  From  East  Des  Moines.  Iowa  (milepost 
350.8)  to  West  Des  Moines.  Iowa  (milepost 
364.34). 

F.  From  Short  Line  Junction  (milepost  73.61 
to  Carlisle,  Iowa  [milepost  64.7). 

G.  From  Carlisle  (milepost  64.7)  to 
Allterton,  Iowa  (milepost  0). 

H.  From  Allerton,  Iowa  (milepost  363]  to 
Trenton,  Missouri  (milepost  415.9). 

I.  From  Trenton  (milepost  415.9)  to  Air  Line 
Junction,  Missouri  (milepost  502.2). 

J.  From  Iowa  Falls  (milepost  97.4)  to 
Estherville,  Iowa  (milepost  206.9). 

K.  From  Bricelyn,  Minnesota  (milepost  57.7) 
to  Ocheyedan,  Iowa  (milepost  246.7). 

L.  From  Palmer  [milepost  454.5)  to  Royal, 
Iowa  (milepost  502). 

M.  From  Dows  (milepost  113.4)  to  Forest 
City,  Iowa  (milepost  158.2). 

N.  From  Cedar  Rapids  (milepost  100.5)  to 
Cedar  River  Bridge,  Iowa  (milepost  96.2)  and 
to  serve  all  industry  formerly  served  by  the 
RI  at  Cedar  Rapids. 

O.  At  Sibley,  Iowa. 

P.  At  Hartley,  Iowa. 

Q.  From  Carlisle  to  Indianola,  Iowa, 

R.  At  Omaha,  Nebraska  (between  milepost 
502  to  milepost  504). 

5.  Peoria  Terminal  Company  trackage  from 
Iowa  Junction  (RI  milepost  164.32/PTC 
milepost  .91)  through  Hollis,  Illinois  to  the 
Illinois  River  bridge  (milepost  7.40). 

5.  Chicago,  Milwaukee.  St.  Paul  and  Pacific 
Railroad  Company  [MIL  W]: 

A.  From  Newport,  Minnesota  to  a  point 
near  the  east  bank  of  the  Mississippi  River, 
sufficient  to  serve  Northwest  Oil  Refinery,  at 
St.  Paul  Park,  Minnesota. 

B.  From  Davenport  (milepost  182.35)  to 
Iowa  City,  Iowa  (milepost  237.01). 


6.  Missouri  Pacific  Railroad  Company 
[MP]: 

A.  From  Little  Rock,  Arkansas  (milepost 
135.2)  to  Hazen,  Arkansas  [milepost  91.5). 

B.  From  Little  Rock,  Arkansas  (milepost 
135.2)  to  Pulaski,  Arkansas  (milepost  141.0). 

C.  From  Hot  Springs  Junction  (milepost  0.0) 
to  and  including  Rock  Island  milepost  4.7. 

7.  Norfolk  and  Western  Railway  Company 
(ATV):  is  authorized  to  operate  over  tracks  of 
the  Chicago,  Rock  Island  and  Pacific  Railroad 
Company  rurming  southerly  from  Pullman 
Junction,  Chicago,  Illinois,  along  the  western 
shore  of  Lake  Calumet  approximately  four 
plus  miles  to  the  point,  approximately  2,500 
feet  beyond  the  railroad  bridge  over  the 
Calumet  Expressway,  at  which  pomt  the  Rl 
track  connects  to  Chicago  Regional  Port 
District  track,  for  the  purpose  of  serving 
industries  located  adjacent  to  such  tracks. 
Any  trackage  rights  arrangements  which 
existed  between  the  Chicago,  Rock  Island 
and  Pacific  Railroad  Company  and  other 
carriers,  and  which  extend  to  the  Chicago 
Regional  Port  District  Lake  Calumet  Harbor, 
West  Side,  will  be  continued  so  that  shippers 
at  the  port  can  have  .\W  rates  and  routes 
regardless  of  which  carrier  performs 
switching  services. 

8.  Cadillac  and  Lake  C:!y  Railway 
Company  [CLK]: 

A.  From  Sandown  Junction  fmilepost  0.1)  to 
and  including  junction  with  DRGW  Belt  Line 
(milepost  2.7)  all  in  the  vicinity  of  Denver, 
Colorado,  a  distance  of  approximately  6.6 
miles. 

B.  From  Colorado  Sprir.es  (milepost  609.1) 
to  and  including  all  rai!  f.icilities  at  Colorado 
Springs  and  Roswell.  Culorado  (milepost 
602.8),  all  in  the  vicinity  of  Colorado  Springs, 
Culorado.  and  Eastwood  from  Colorado 
Springs  to  Falcon,  Colorado  (milepost  590.3), 
a  total  distance  of  approximately  25.1  miles. 

C.  From  Simla.  Colorado  (milepost  558,3)  to 
Colby.  Kansas  (milepost  387  0),  a  distance  of 
approximately  171.3  miles. 

D.  Rock  Island  trackage  rights  over  Union 
Pacific  Railroad  Company  between  Limon 
and  Denver,  Colorado,  a  distance  of 
approximately  83.8  miles. 

9.  Baltimore  and  Ohio  Railroad  Company 
(BO): 

A.  From  Blue  Island,  Illinois  (milepost  15.7) 
to  Bureau,  Illinois  (milepost  114,2),  a  distance 
of  98.5  miles. 

B.  From  Bureau.  Illinois  (milepost  114  12)  to 
Henry,  Illinois  (milepost  126,94)  a  distance  of 
approximately  12,8  miles, 

10.  Keota  Washington  Transportation 
Company  (KWTRj: 

A.  From  Keota  to  Washington,  Iowa:  to 
effect  interchange  with  the  Chicago, 
Milwaukee,  St.  Paul  and  Pacific  Railroad 
Company  at  Washington,  Iowa,  and  to  serve 
any  industries  on  the  former  RI  which  are  not 
being  served  presently. 

B.  At  Vinton,  Iowa  [milepost  120.0  to  123.0), 

C.  From  Vinton  Junction.  Iowa  (milepost 
23.4)  to  Iowa  Falls.  Iowa  (milepost  97.4). 

11.  The  La  Salle  and  Bureau  County 
Railroad  Company  (LSBC): 

A.  From  Chicago  (milepost  0.60)  to  Blue 
Island,  Illinois  [milepost  16,61),  and  yard 
tracks  6,  9  and  10;  and  crossover  115  to  effect 
interchange  at  Blue  Island,  Illinois. 


B.  From  Western  Avenue  (Subdivision  lA. 
milepost  16.6)  to  119th  Street  (Subdivision  lA. 
milepost  14.8),  at  Blue  Island.  Illinois. 

C.  From  Gresham  (subdivision  1.  milepost 
10.0)  to  South  ChicaRO  (subdivision  IB. 
milepost  14.5)  at  Chicago.  Illinois. 

D.  From  Pullman  junction.  Chicago.  Illinois, 
(milepost  13.2)  running  southerly  to  the 
entrance  of  the  Chicago  International  Port,  a 
distance  of  approximately  five  miles,  for  the 
purpose  of  bridge  rights  and  to  effect 
interchange  at  the  Kensington  and  EUistem 
Yard. 

12.  The  Atchison.  Topeka  and  Santa  Fe 
Railway  Company  (A  TSF): 

A.  At  Alva.  Oklahoma. 
R  At  St.  Joseph,  Missouri. 

13.  The  Brandon  Corporation  (BfL\N): 
A.  From  Clay  Center.  Kansas  (milepost 

178.37),  to  Manhattan,  Kansas  (milepost 
143.0),  a  distance  of  approximately  35  miles. 

\^.  Iowa  Northern  Railroad  Company 
(lANR): 

A.  From  Cedar  Rapids,  Iowa  (milepost 
100.5).  to  Manly.  Iowa,  (milepost  225.1) 

B.  At  Vinton.  Iowa,  and  west  on  the  Iowa 
Falls  Line  to  milepost  24.3. 

15.  luwa  Railroad  Company  (IRRCJ: 

A.  From  Council  Bluffs  (milepost  490.15)  to 
West  Des  Moines.  Iowa  [milepost  364.34)  a 
distance  of  approximately  126.81  miles. 

B.  From  Audubon  Junction  (milepost  440.7) 
to  Audubon.  Iowa  (milepost  465.1)  a  distance 
of  approximately  24.4  miles. 

C.  From  Hancock,  Iowa  (milepost  6.4)  to 
Oakland,  Iowa  (milepost  12.3)  a  distance  of 
approximately  5.9  miles. 

D.  Overhead  rights  from  West  Des  Moines. 
Iowa  (milepost  364.34)  to  East  Des  Moines. 
Iowa  [milepost  350.8).  (This  trackage  is 
currently  leased  to  the  CNW,  see  Item  5.E.) 

E.  From  East  Des  Moines,  Iowa  (milepost 
350.8)  to  Iowa  City,  Iowa  [milepost  237.01)  a 
distance  of  113.79  miles. 

F.  Overhead  rights  from  Iowa  City,  Iowa 
(milepost  237.01)  to  Davenport,  Iowa 
(milepost  182.35).  including  interchange  with 
the  Cedar  Rapids  and  Iowa  City  Railway, 
(This  trackage  is  currently  leased  to  the 
MILW,  see  Item  6.D.) 

G.  From  Bureau,  Illinois  (milepost  114,2)  to 
Davenport,  Iowa  (milepost  182.35.) 

H.  From  Rock  Island,  Illinois  through 
Milan,  Illinois,  to  a  point  west  of  Milan 
sufficient  to  serve  the  Rock  Island  Industrial 
Complex. 

I.  At  Rock  Island,  Illinois  including  28th 
Street  Yard. 

)  From  Altoona  to  Pella,  Iowa. 

16.  Missouri-Kansas-Texas  Railroad 
Company  (MKT): 

A.  From  Oklahoma  City,  Oklahoma 
(milepost  496.4)  to  McAlester.  Oklahoma 
(milepost  365.0),  a  distance  of  approximately 
131.4  miles. 

17.  Chicago  Short  Line  Railway  Company 
(CSLj: 

A.  From  Pullman  (unction  easterly  for 
approximateU  ],()(X)  feet  to  sers'e  ClearA'iew 
Plastics.  Inc.,  all  in  the  vicinity  of  the  Calumet 
switching  district 

B.  From  Rock  Island  (unction  westerly  for 
approximately  3.000  feet  to  Irondale,  Wye. 

18.  Kyle  Railroad  Company  (Kyle): 
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A.  From  Belleville  (miiepost  187.0)  to 
Caruso,  Kmataa  (nailepoal  43a0),  a  distance  of 
approxtsBately  243  miles.  KYL£  will  be 
responsible  for  the  naaintenance  of  the  jointly 
used  track  between  Colby  and  Cartiso  as 
isatually  agreed  upon  with  CLK.  and  for 
coordinating  opermtions. 

a  Pna  BeUeirille  (milepost  187  0)  to 
Mahadca.  Kmsaa  (milepost  17aOj  a  distance 
of  approximately  17  miles. 

C.  From  Belleville  {milepost  225.34)  to  Clay 
Center.  Kansas  (milepost  178,37)  a  distance  of 
approximately  47  miles. 

19.  !\iorth  Central  Oklahoma  Rai.'v^ay.  Inc 
fXCOK): 

A.  From  Mangum.  Oklahoma  (milepost 
97.2)  to  Auadarko,  Oklahoma  (milepost 
18.14). 

a  From  El  Reno.  Oklahoma  [milepost 
515.0)  to  Hydro.  Oklahoma  (milepost  553.0)  a 
distance  of  approximately  38  miles. 


C  From  Geary  Oklahoma  (milepost  0.0)  to 

Okeene,  Oklahoma  (milepost  39,0)  a  distance 
of  approximately  39  miles 

2a  So.Ub  Cr:-trjl  Arkiirsds  Railway.  Inc. 
(SCARJ: 

A.  From  El  Dorado.  Arkansas  (milepost  99) 
to  Ruston.  Louuwana  (milepost  154.77). 

21.  Burlington  Sorlhern  Roilrocd  Compary 
IBM: 

A-  At  BurlioRlon.  Iowa  (ruleposi  0  to 
milepost  2.06). 

H   At  Okeene,  Oklahoma 

22  Fort  Worth  and  Denver  Railway 
L.jrrparyfFWDI: 

A  From  .aimarillo  to  Bushland.  Texas, 
inrhiding  terminal  trackage  at  Amarillo.  and 
approximately  three  (31  miles  northerly  along 
the  old  Liberal  Line 

B.  At  North  Fnrt  Wor'h,  Texas  fmileposts 
Wl'l.O  to  611.4). 

2.!.  Onii-.ha.  Z..;.y  u.';,-  ar.J  Brutru.f  Ra:'.way 
CoJUtHiny  (OLBh 


A.  At  Lincoln.  Nebraska  (milepost  559.16) 
to  (milepost  560.83). 

Note, — In  the  interest  of  operational  clarity 
and  efficiency,  and  considering  OLB'ii  lease 
with  the  Trustee,  OLB  will  be  the  supervising 
carrier  for  operation*  and  maintenance  for 
the  above  segment  to  be  operated  jointly  with 
COE, 

24.  Colorado  arid  Eastern  Railway 
Company  (COE): 

A.  At  Lincoln,  Nebraska  (milepost  558.0)  to 
(milepost  562.0)  a  distance  of  approximately 
4.0  miles.  (This  authority  is  joint  with  OLB 
between  mileposts  559.16  and  560.83,  see  Item 
27,  Note). 

+  25.  Enid  Central  Railway  Company.  Inr 
(EMC): 

A.  From  North  Enid.  Oklahoma  (Milepost 
0  12)  to  Ponca  City.  Oklahoma  (Milepost 
54,81, 

+  Added. 

:KH  [)o.    H;-31=.n  Filed  n-l-.8::  845,. mj 
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Federal   Register 

Vol    47,  No,  223 

Thursdav.  Nuveir.ber  ]8,  1982 


This  section   of   the   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed   issuance  of   rules  and 
regulations.   The   purpose   of  these   notices 
is   to   give   interested   persons  an 
opportunity  to   participate   in   the   rule 
nnaking   prior  to  the   adoption   of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 
[Docket  No.  PRM-50-35] 

Union  of  Concerned  Scientists;  Filing 
of  Petition  for  Rulemaking 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  receipt  of  petition  for 

rulemaking. 

SUMMARY:  The  Commission  is 
publishing  for  public  comment  this 
notice  of  receipt  of  a  petition  for 
rulemaking  dated  October  14, 1982, 
which  was  filed  with  the  Commission  by 
the  Union  of  Concerned  Scientists.  The 
petition  was  docketed  by  the 
Commission  on  October  18,  1982,  and 
has  been  assigned  Docket  No.  PRM-50- 
35.  The  petitioner  requests  that  the 
Commission  amend  its  regulations  in  10 
CFR  Part  50  to  clarify  the  public's 
litigation  rights  in  regard  to  offsite 
emergency  planning  for  a  nuclear  power 
plant  prior  to  issuance  of  a  full  power 
operating  license. 

DATE:  Comment  period  expires  January 
17, 1983.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 
ADDRESSES:  A  copy  of  the  petition  for 
rulemaking  is  available  for  public 
inspection  in  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC.  A  copy  of  the  petition 
may  be  obtained  by  writing  to  the 
Division  of  Rules  and  Records,  Office  of 
Administration,  U,S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555 
All  persons  who  desire  to  submit 
written  comments  concerning  the 
petition  for  rulemaking  should  send  their 
comments  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 


FOR  FURTHER  INFORMATION  CONTACT; 

John  Philips,  Chief.  Rules  and 
Procedures  Branch,  Division  of  Rules 
and  Records,  Office  of  Administration, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555."Telephone;  301- 
492-7086  or  Toll  Free:  800-368-5642. 
SUPPLEMENTARY  INFORMATION:  The 
petitioner  states  that  a  clarifying 
amendment  is  needed  (in  10  CFR  50  47} 
to  establish  consistency  in  NRC's 
treatment  of  offsite  emergency  plans 
and  that  the  current  language  in  §  50.47 
would  allow  serious  and  illegal 
infringement  of  the  public's  right  to 
litigate  health  and  safety  issues  under 
the  Atomic  Energy  Act. 

The  petitioner  proposes  thai  a  now 
paragraph  (a|(3)  be  added  to  S  50,47  to 
read  as  follows: 

§  50,4"!a)(.'!)  "Throughout  any  period  oflow 
power  opnration  or  fuel  loading,  the  licrnsing 
board  will  retain  juri-sdiction  over  the 
operating  license  proceeding  and  maintain  an 
open  hearing  record.  No  license  for  operation 
at  over  5S  of  rated  power  will  be  issued 
before  the  complelion  of  adjudicatory 
hearings  on  all  conte.^ted  emergency  planning 
issues,  including  defects  in  onsite  and  offsite 
emergency  planning  identified  as  a  result  of 
preoperational  eraergency  preparedness 
exercises." 

The  petitioner  states  that  its  proposed 
amendment  is  necessary  because  §  50.47 
currently  provides  that  operating 
licenses  for  fuel  loading  and/or 
operation  at  up  to  5%  of  rated  power 
may  be  issued  without  NRC  or  FENf  A 
review  findings,  or  determinations 
concerning  the  state  of  offsite 
emergency  preparedness  or  the 
adequacy  of  and  capability  to 
implement  state  and  local  offsite 
emergency  plans.  The  petitioner  further 
states  that  §  50.47  makes  no  provision 
for  completion  of  adjudicatory  hearing 
on  the  sufficiency  of  offsite  planning 
before  a  full  power  license  is  issued. 

The  petitioner  states  that  when  the 
Commission  amended  §  50.47  on  JuU  13, 
1982  (47  FR  30232).  to  add  the  provision 
permitting  fuel  loading  and/or  operation 
at  up  to  5%  of  rated  power  without  .NRC 
or  FEMA  review,  findings  or 
determinations  concerning  offsite 
emergency  preparedness,  it  set  a  new 
hurdle  for  intervenors  in  nuclear  power 
plant  licensing  proceedings  to  leap  in 
order  to  litigate  emergency  planning 
issues. 

Finally,  the  petitioner  states  that  the 
Commission  has  provided  no  rational 
basis,  nor  is  there  one,  for  treating 


offsite  emergency  planning  contentions 
any  differently  than  other  licensing 
issues. 

At  a  meeting  held  November  3.  1982, 
the  petition  was  discussed  by  NRC 
representatives,  the  petitioner,  and  a 
rppresentative  of  the  Commonwealth  of 
Massachusetts.  At  this  meeting,  genera! 
agreement  was  reached  that  the  .NRC 
did  not  intend  the  July  1982  amendments 
(see  47  FR  30232)  to  affect  the  overall 
consideration  of  emergency  planning 
issues  in  full-power  operating  license   ' 
proceedings,  except  in  regard  to  offsite 
exercises.  Hence,  the  Commission 
understands  that  the  principal  thrust  of 
the  petition  lies  in  the  last  phrase  of  the 
proposed  amendment:  '"  '  *  including 
defects  in  onsite  and  offsite  emergency 
planning  identified  as  a  result  of 
preoperational  emergency  preparedness 
exercises."  The  Commission  is  therefore 
particularly  interested  in  public 
comment  on  this  issue,  namely,  whether 
or  not  the  offsite  exercise  need  be  held 
prior  to  closure  of  the  hearing  record  in 
the  full-power  proceeding. 

Dated  at  Washington,  D.C.,  this  12th  day  of 
November  1982. 

For  the  Nuclear  Regulbfory  Comniission. 
|ohn  C.  Hoyle. 
Acting  Secretary  of  the  Commission. 

|FR  Doc  82-31579  File.)  11-l?-82:  B.«  am| 
BILUNQ  CODE  7S9O-01-M 


10  CFR  Part  50 

Guidance  for  Irppiementafion  of 
Standard  Review  Plan  Rule.  (Request 
for  Comments):  Correction 

AGENCY:  Nuclear  Regulatory 

Comnvssion. 

ACTION:  Request  for  comments; 
correction. 

summary:  In  a  notice  published  in  the 
Federal  Register  on  October  22, 1982  (47 

FR  47019),  the  Commission  requested 
comment  on  its  "Proposed  Guidance  for 
Implem.entation  of  Standard  Review 
Plan  Rule"  (NURFG-0906).  This 
document  corrects  errors  contained  in 
that  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  H.  Novak,  (301)  492-7817. 

The  following  corrections  are  made  in 
the  document  described  above: 

1.  On  Page  47019,  the  "FOR  FURTHER 
LNFORMATION  CO.VTACT"  section  of 
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the  notice  is  corrected  to  read  "Thomas 
H.  Novak.  (301)  492-7817." 

2.  On  page  47021.  column  two,  first 
new  paragraph.  "*  *  *  at  least  2%  k/k 
*  *  *"  is  corrected  to  read  "*   *   *  at 
least  2%  Ak/k 

Dated  at  Bethesda.  Maryland,  this  9th  diu 
of  November  1982. 

For  the  Nuclear  Regulatory  Commission 
VVnnaiB  I.  Dircks, 

Executive  Director  for  Operations 

|FK  Use  82-31SliO  FUai  U-l7-8i  8  «  imj 
MLLWG  CODE  75«M>1-M 


DEPARTMENT  OF  TWAMSPORTATfON 
Federal  AvtaSon  Adminietration 
14  CFR  Parts  121  and  135 
(Docket  No.  22745;  Ref.  Notice  No.  82-41 

FligtTt  Crewmember  Flight  Time 
Limitations  and  Rest  Re<|uirements 

Note. — Thi«  document  origiiially  appeal  t?d 
in  the  Federal  Register  for  Tuesday. 
November  16, 1982.  It  is  reprinted  in  this  issue 
to  meet  requirements  for  publication  on  the 
Monday /liiursdajr  schedule  assigned  to  the 
Federal  Aviation  Administration.  Department 
of  Tranaportatioii. 

agency:  Federal  Aviation 
Administration  (FAA],  DOT 
action:  Withdrawal  of  notice  of 
proposed  rulemaking. 

summary:  This  notice  withdraws  Notice 
82-4  published  in  the  Federal  Register 
on  March  11, 1982.  (47  FR  1(77481.  That 
notice  proposed  to  revise  the  flight  time 
and  rest  requirements  for  flight 
crewmembers  used  by  domestic,  flag, 
and  supplemental  air  carriers  and 
commercial  operators,  and  air  taxi 
operators  and  commercial  operators. 
The  notice  ii  being  withdrawn  because 
the  proposal*  have  become  apparently 
difficult  to  understand  and  the  Agency 
has  received  widely  varying  comments 
The  FAA,  however,  wil]  continue  to 
review  actively  the  existing  flight  tune 
limitations  regulations  and  will  issi^e  a 
new  proposal  after  this  review  is 
complete. 

FOR  FUftTMER  mFOmHATION  CONTACT: 

Larry  Bedore,  Project  Development 
Branch  (AFO-240].  Office  of  Flight 
Operations.  Federal  Aviation 
Administration,  800  Independence  Ave.. 
SW..  Washington,  D.C.  20591:  telephone 
(202)  472-4621. 
SUPftCMCNTART  MFOftMATIOH: 

Background 

On  February  la  1982,  the  FAA  issued 
Notice  aa-4  (47  FR  10746;  March  IL 
1982}.  The  notice  proposed  a  substantial 
revision  to  the  flight  and  duty  time 


regulations  applicable  to  flight 
(-rowmembers  utilized  by  domestic,  flag, 
and  supplemental  air  carriers  and 
commercial  operators,  and  air  taxi 
operators  and  commercial  operators. 
The  amount  of  regulatory  material 
u  (mid  be  substantially  reduced  and 
.simplified,  and  a  set  of  coniraon 
standards  Would  be  applied  to  all  flight 
crewmembers.  without  dishnction  based 
on  whether  they  performed  in  scheduled 
airline  operations,  on-demand  air  taxi 
operations,  helicopter  operations,  or 
other  forms  of  air  carrier  or  commercial 
flight  operations.  The  notice 
represented,  in  effect,  a  studied  attempt 
to  de-regulate  in  the  sense  that  more 
discretion  would  be  left  to  the  operator's 
management  to  determine  the  details  of 
flight  crewmember  flight  time  and  rest 
periods.  At  the  same  time,  however,  the 
notice  also  represented  the  FAA's  best 
effurts  to  provide  adequate  rest 
pnivisions  and  to  respond  to  a  changed 
operating  environment. 

Reasons  for  the  Withdrawal 

.\s  might  be  expected  on  a  subject  so 
inherently  controversial,  vast  volumes 
of  initial  comments  and  reply  comments 
have  been  received.  The  comments 
contend  that  the  proposals  are  difficult 
to  understand,  do  not  deal  adequately, 
or  at  all,  with  certain  operational 
aspects  affecting  pilot  fatigue  (circadian 
rhythm  or  diurnal  cycle,  for  example)  or  . 
do  not  address  the  widely  varying  needs 
of  operators.  The  FAA  appreciates  the 
responses  of  all  commenters.  In 
particular,  the  Agency  notes  the 
response  of  the  Air  Line  Pilots 
.Vssociation  which,  in  extensive 
comments,  opposed  the  notice. 
Similarly,  but  for  different  reasons. 
helicopter  operators  in  the  48 
conterminous  states.  Alaskan  operators. 
and  the  Regional  Airline  Association,  to 
name  only  a  few.  expressed  varying 
degrees  of  concern  with  the  concepts  in 
the  notice. 

Against  this  mass  of  material  and 
smcerely  voiced  opposition  and 
criticism.  1  have  decided  that  this  notice 
should  not  go  forward  and  must  be 
withdrawn  in  order  to  allow  the  Agency 
to  conduct  an  immediate  reassessment 
of  this  effort.  This  does  not  mean, 
however,  that  the  FAA  is  cancelling  its 
efforts  to  streamline  and  improve  these 
regulations.  The  FAA  will  continue  its 
rulemaking  efforts  in  this  area  and  is 
considering  a  public  hearing  to  receive 
views,  suggestions,  and  help  from  all 
interested  persons  as  part  of  the 
Agency's  review.  This  is  consistent  with 
the  FAA's  record  of  public  participation 
in  rulemaking  and  illustrates  its 
commitment  to  continuance  of  that 
record.  This  will  also  enable  the  Agency 


to  better  respond  to  the  issaes  raised  in 

the  comments  and  will  enable  the 
Agency  to  review  the  rulemaking  in 
accordance  with  Executive  Order  12291 

The  Decision  and  Withdrawal 

Accordingly,  Notice  82-4  is 
withdrawn." 

(Sees.  313,  314.  and  Otn  through  010.  Federal 
Aviation  Act  of  1958  (49  U.S.C.  1354.  1355. 
and  1421  through  1430)  and  section  BtcV 
Department  of  Transportation  Act  (49  U.S.C. 
lK)5(c)]) 

Issued  in  Washington,  D.C,  on  NinombRr 
10.  1982 

Michael ).  Fenello, 
Di'puty  Administrator. 

;iR  Ooc,  8:-;iu«5  Fiii>d  ii-i2-*2  n.sopimi 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 
Comptroller  ol  the  Currency 

31  CFR  Part  1 

Proposed  Notice  of  Rules  Exempting  a 
System  of  Records  From  Certein 
Requirements  of  tfie  Privacy  Act  of 
1974 

agency:  Ck»mptroUer  of  the  Currency. 

Treasury. 

action:  Proposed  rule. 

SUMMARY:  Pursuant  to  the  requirements 
of  the  Privacy  Act  of  1974  (5  U.S.C. 
552a).  the  Comptroller  of  the  Currency 
gives  notice  of  a  proposed  revision  of  31 
CFR  1.36.  This  revision  will  (1)  change 
the  name  of  the  system.  Treasury /CC 
.013.  -from  "Information  File  on 
Individual's  and  Commercial  entities 
known  or  suspected  of  being  involved  in 
fraudulent  activities"  to  "Enforcement 
and  Compliance  Information  System", 
(2)  exempt  a  new  system  of  records  from 
the  appUcatioQ  of  certain  parts  of  the 
Privacy  Act  in  accordemce  with  31  CFR 
1.23(c)  and  1.36;  and  (3)  clarify  the 
Comptroller  of  the  Currency's  existing 
notice  of  rules  exempting  certain 
systems  of  records  from  the 
requirements  of  the  Privacy  Act  of  1974. 
Section  1.36  is  being  revised  and 
published  in  its  entirety  since  these 
provisions  extensively  change  the 
language  presently  used. 
DATE:  Comments  must  be  received  on  or 
before  December  20. 1982. 

AOORESS:  Comments  should  be  sent  to: 
Docket  No.  82-18,  Communications 
Division.  Office  of  the  Comptroller  of  the 
Currency,  Washington,  D.  C.  202ia 
ATTN;  C.  Christine  |ones.  (202)  447- 
1800. 
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FOR  FURTHEit  INFORMATtON  CONTACT: 

Francis  S.  Rath,  Attorney,  Legal 
Advisory  Services  Division,  Comptroller 
of  the  Currency,  Washington,  DC.  20219. 
(202)  447-1880. 

SUPPLEMENTARY  INFORMATION:  The 
following  background  serves  to  clarifi, 
Item  1  of  the  preamble.  On  March  15, 
1979,  the  Comptroller  of  the  Currency 
published  a  notice  of  proposed 
rulemaking  at  44  FR  15734  together  with 
a  systems  notice  at  44  FR  15824.  The 
purpose  was  to  revise  an  existing 
exempt  system  of  records  and  to  change 
the  name  of  that  system.  The  revised 
.systems  notice  gave  a  30  day  public 
comment  period  and  became  effective 
when  no  comments  u'ere  received  by 
the  end  of  that  period.  The  proposed 
rule  reflected  the  system  notice  by 
amending  the  existing  rule  at  31  CFR 
1.36.  However,  the  rule  covering  the 
system  was  not  finalized  and  therefore, 
the  name  was  not  changed.  This 
document,  in  part.  re\ises  the  rule  at  31 
CFR  1.36  to  reflect  that  s\'stem's  name 
change. 

List  of  Subjects  in  31  CFR  Part  1 

Privacy. 

Dated:  November  10,  19H2. 
Cora  P.  Beebe. 

Assistant  Secretary  (Administration). 

Section  1.36  of  Subpart  C,  Comptroller 
of  the  Currency,  is  revised  to  read  as 
follows; 

§  1.36     Notice  of  rules  exempting  certain 
systems  of  records  from  the  requirements 
of  ttie  Privacy  Act 

(a)  In  general.  The  Office  of  the 
Comptroller  of  the  Currency  exempts  ihe 
following  systems  of  records  from 
certain  provisions  of  the  Privacy  Act:  (1 ) 
Enforcement  and  Compliance 
Information,  (2)  Federal  Bureau  nf 
Investigation  Report  Card  Index.  (3) 
Chief  Counsel's  Management 
Information  System.  The  purpose  of  the 
exemption  is  to  maintain  confidentiality 
of  data  obtained  from  various  sources 
that  may  ultimately  accomplish  a 
statutory  or  executively-ordered 
purpose. 

(b)  Authority.  The  authority  to  issue 
exemptions  is  vested  in  the  Office  of  the 
Comptroller  of  the  Currency,  as  a 
constituent  unit  of  the  Treasury 
Department,  by  31  CFR  1,20  and  1.23(c). 

(c)  Exemptions  under  5  U.S.C. 
552a(jU2j.  (1)  Under  5  U.S.C.  552a(i)(2). 
the  head  of  any  agency  may  issue  rules 
to  exempt  any  system  of  records  within 
the  agency  from  certain  provisions  of 
the  Privacy  Act  of  1974,  if  the  agency  or 
component  that  maintains  the  system 
performs  as  its  principal  function  any 
activities  pertaining  to  the  enforcement 
of  criminal  laws.  Components  of  the 


Comptroller  of  the  Currency  are 
involved  in  the  investigation  of 
fraudulent  or  other  illegal  activities  as 
well  as  other  sensitive  matters,  and  in 
litigation  concerning  these  matters,  in 
order  to  carry  out  their  bank  supervisory 
function.  Exemptions  will  be  claimed  for 
such  records  only  when  appropriate 

(2)  To  the  extent  that  the  exemption 
under  5  U.S.C.  552a(j)(2)  does  not  apply 
to  the  above  named  systems  of  records, 
then  the  exemption  under  5  U  S.C. 
552a(k](2)  relating  to  investiga'orj' 
materia!  compiled  for  law  enforcement 
purposes  is  claimed  for  certain  records 
in  the  systems.  Exemptions  will  be 
claimed  for  such  records  only  where 
appropriate. 

(3)  The  provisions  of  the  Privacy  Ad 
of  1974  from  which  exemptions  are 
claimed  under  5  U.S.C.  552a(i)(2)  are  as 
fullows: 

5  U.S.C.  ^'^Mc]  (3|  and  (4) 

.S  U.S.C.  .'i52a(d)ll).  (2).  [2;.  (4)  I 

.■^U.S.C.  552a(e)(l).  (2)  and  (3) 

.'■,  U.S.C.  552a(L'l(4)  (G).  (!I),  and  (1) 

5  U.S.C.  ri.'i2iile)  (5)  i'nd  (B) 

5  U.S.C.  552H(n 

5  U.S.C.  552a(g)  j 

(d)  Exemptions  undtT  3  U.S.C. 
552alkll2j.  (1)  Under  5  U.S.C.  552a(k)(2), 
the  head  of  any  agency  may  i.ssue  rules 
lo  exempt  any  system  of  records  within 
the  agency  from  certain  provisions  of 
the  Privacy  Act  of  1974  if  the  system  is 
investigatory  material  compiled  for  law 
enforcement  purposes. 

(2)  To  the  extent  that  informatiuu 
contained  in  the  above  named  systems 
have  as  their  principal  purpose  the 
enforcement  of  criminal  laws,  the 
exemption  for  such  information  nnder  5 
U.S.C.  552a(j)(2)  is  claimed. 

(3)  Provisions  of  the  Privacy  Act  of 
1974  from  which  exemptions  are  claimed 
under  5  U.S.C.  552a(k)(2)  are  as  fullows: 

S  U.S.C.  5.S2a(f:)(3) 

.tU.S.C.  5.'52a(d)(l).  (2),  (3),  (4J 

5  use.  552u (e)(1) 

.'■.  use.  .'■..S2a(e)(4)(G),  (H).  and  (I) 

.'^.IISC,  .S52a(f) 

(e)  Heaspns  for  e.xemptions  under  5 
L'S.C  r>52a(j)f2]  and  (k)f2).  (1)  5  U.S.C. 
552a{c)(3)  requires  that  an  agency  make 
accountings  of  disclosures  of  records 
availrible  to  individuals  named  in  the 
records  at  their  request.  These 
accountings  must  state  the  date,  nature 
and  purpose  of  each  disclosure  of  the 
record  and  the  name  and  address  of  the 
recipient.  The  application  of  this 

pro\  ision  would  alert  subjects  of  an 
investigation  to  the  existence  of  the 
investigation  and  that  such  persons  are 
the  subjects  of  that  investigation.  Since 
release  of  such  information  to  subjects 
of  an  investigation  would  provide  the 
subjects  with  significant  information 


concerning  the  nature  of  the 
in\estigtion.  it  could  result  in  the 
altering  or  destruction  of  documentar> 
evidence,  improper  influencing  of 
witnesses,  and  other  activities  that 
could  impede  or  compromise  the 
in\estigation. 

(2]5U.S.C.  552a(cl(4).  (d)(l,)(2|.  l.i) 
and  (4).  (e)(4)(G)  and  (H),  (f)  and  jg) 
relate  to  an  individual's  right  to  be 
notified  of  the  existence  of  ret:nrds 
pertaining  to  such  individual: 
requiremrnts  for  identifying  an 
individual  who  requests  access  lo 
records:  the  agency  procedures  relating 
to  access  to  records  and  the  content  of 
information  contained  in  such  records: 
and  the  civil  remedies  available  to  the 
individual  in  the  event  of  adverse 
determinations  by  an  auency  concerning 
access  to  or  amendment  of  information 
contained  in  record  systems.  These 
systems  are  exempt  from  the  foregoing 
provisions  for  the  following  reasons:  To 
notify  an  individual  at  the  individual's 
request  of  the  existence  of  records  in  an 
investigative  file  pertaining  to  such 
individual  or  to  grant  access  to  an 
investigative  file  could  interfere  with 
investigative  and  enforcement 
proceedings:  interfere  with  co- 
defendants'  right  to  a  fair  trial: 
constitute  an  unwarranted  invasion  of 
the  personal  privacy  of  others:  disclose 
the  identity  of  confidential  sources  and 
reveal  confidential  information  supplied 
by  these  sources:  and  disclose 
investigative  techniques  and  procedures. 

(3)  5  U.S.C.  552ale)t4)n)  requires  the 
publication  of  the  categories  of  sources 
of  records  in  each  system  of  records. 
The  application  of  this  provison  could 
disclose  investigative  techniques  and 
procedures  and  cause  sources  to  refrain 
from  giving  such  information  because  of 
fear  of  reprisal,  of  fear  of  breach  of 
promises  of  anonymity  and 
confidentiality.  This  would  compromise 
the  ability  to  conduct  investigations,  and 
to  identify,  detect,  and  apprehend 
violators. 

(4)  5  use,  552a(e){l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual 
that  is  relevant  and  net  essary  to 
accomplish  a  purpiose  of  the  agency 
required  by  statute  of  Executive  Order. 
An  exemption  from  the  foregoing  is 
needed: 

(i)  Because  it  is  not  possible  to  detect 
relevance  or  necessit}'  of  specific 
information  in  the  early  stages  of  a 
criminal  or  other  investigation, 

(ii)  Relevance  and  necessity  are 
questions  of  judgment  and  timing  What 
appears  relevant  and  necessary  when 
collected  may  ultimately  be  determined 
to  be  unnecessary.  It  is  only  after  the 
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information  is  evaluated  that  the 
relevance  can  be  established. 

(iii)  In  any  investigation  the 
Comptroller  of  the  Currency  may  obtain 
information  concerning  violations  of 
laws  other  than  those  within  the  scope 
of  its  jurisdiction.  In  the  interest  of 
effective  law  enforcement,  the 
Comptroller  of  the  Currency  should 
retain  this  information  as  it  may  aid  in 
establishing  patterns  of  criminal 
activity,  and  provide  leads  for  those  law 
enforcement  agencies  charged  with 
enforcing  other  segments  of  criminal  or 
civil  law. 

(iv)  In  interviewing  persons,  or 
obtaining  other  forms  of  evidence  during 
an  investigation,  information  may  be 
supplied  to  the  investigator  which 
relates  to  matters  incidental  to  the  main 
purpose  of  the  investigation  but  which 
may  relate  to  matters  under  the 
investigative  jurisdiction  of  another 
agency.  Such  information  cannot  readily 
be  segregated. 

(5)5  U.S.C.  552a(e)(2)  requires  an 
agency  to  collect  information  to  the 
greatest  extent  practicable  directly  from 
the  subject  individual  when  the 
information  may  result  in  adverse 
determinations  about  an  individual's 
rights,  benefits,  and  privileges  under 
Federal  programs.  The  application  of  the 
provision  would  impair  investigations 
for  the  following  reasons: 

(i)  In  certain  instances  the  subject  of 
an  investigation  carmot  be  required  to 
supply  information  to  investigators.  In 
those  instances,  information  relating  to 
a  subject's  illegal  acts,  violations  of 
rules  of  conduct,  or  any  other 
misconduct,  etc.,  must  be  obtained  from 
other  sources; 

(ii)  Most  information  collected  about 
an  individual  under  investigation  is 
obtained  from  third  parties  such  as 
witnesses  and  informers.  It  is  not 
feasible  to  rely  upon  the  subject  of  the 
investigation  as  a  source  for  information 
regarding  his  activities. 

(iii]  The  subject  of  an  investigation 
will  be  alerted  to  the  existence  of  an 
investigation  if  an  attempt  is  made  to 
obtain  information  from  the  subject. 
This  would  afford  the  individual  the 
opportunity  to  conceal  any  criminal 
activities  in  order  to  avoid 
apprehension. 

(iv)  In  any  investigation  it  is 
necessary  to  obtain  evidence  from  a 
variety  of  sources  other  than  the  subject 
of  the  investigation  in  order  to  verify  the 
evidence  necessary  for  successful 
htigation. 

(6)  5  U.S.C.  552a{e)(3)  requires  that  an 
agency  must  inform  the  subject  of  an 
investigation  who  is  asked  to  supply 
information  of: 


(i)  The  authority  under  which  the 
information  is  sought  and  whether 
disclosure  of  the  information  is 
mandatory  or  voluntary, 

(ii)  The  purposes  for  which  the 
information  is  intended  to  be  used, 

(iii)  The  routine  uses  which  may  be 
made  of  the  information,  and 

(iv)  The  effects  on  the  subject,  if  any, 
of  not  providing  the  requested 
information.  The  reasons  for  exempting 
these  systems  of  records  from  the 
foregoing  provision  are  as  follows: 

(A)  The  disclosure  to  the  subject  of 
the  investigation  as  stated  in  paragraph 
(e)[6){ii)  of  this  section  would  provide 
the  subject  with  substantial  information 
relating  to  the  nature  of  the  investigation 
and  could  impede  or  compromise  the 
investigation. 

(B)  If  the  subject  were  informed  as 
required  by  this  provision,  it  could 
seriously  interfere  with  information 
gathering  activities  by  requiring 
disclosure  of  sources  of  information  and 
therefore  impairing  the  successful 
conclusion  of  the  investigation. 

(C)  Individuals  may  be  contacted 
during  preliminary  information  gathering 
in  investigations  before  any  individual  is 
identified  as  the  subject  of  an 
investigation.  Informing  the  individual  of 
the  matters  required  by  this  provision 
would  hinder  or  adversely  affect  any 
present  or  subsequent  investigations. 

(7)  5  U.S.C.  552a(e)(5)  requires  that 
records  be  maintained  with  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  reasonably 
necessary  to  assure  fairness  to  the 
individual  in  making  any  determination 
about  an  individual.  Since  the  law 
defines  "maintain"  to  include  the 
collection  of  information,  complying 
with  this  provision  would  prevent  the 
collection  of  any  data  not  shown  to  be 
accurate,  relevant,  timely,  and  complete 
at  the  moment  of  its  collection.  In 
gathering  information  during  the  course 
of  an  investigation  it  is  not  possible  to 
determine  this  prior  to  collection  of  the 
information.  Facts  are  first  gathered  and 
then  placed  into  a  logical  order  which 
objectively  proves  or  disproves 
suspected  behavior  on  the  part  of  the 
suspect.  Material  which  may  seem 
unrelated,  irrelevant,  incomplete, 
untimely,  etc.,  may  take  on  added 
meaning  as  an  investigation  progresses. 
The  restrictions  in  this  provision  could 
interfere  with  the  preparation  of  a 
complete  investigative  report. 

(8)  5  U.S.C.  552a(e)(8)  requires  an 
agency  to  make  reasonable  efforts  to 
serve  notice  on  an  individual  when  any 
record  on  such  individual  is  made 
available  to  any  person  under 
compulsory  legal  process  when  such 
process  becomes  a  matter  of  pubHc 


record.  The  notice  requirement  of  this 
provision  could  prematurely  reveal  an 
ongoing  investigation  to  the  subject  of 
the  investigation. 

(f)  Exempt  information  included  in 
another  system.  Any  information  from  a 
system  of  records  for  which  an 
exemption  is  claimed  under  5  U.S.C. 
552a(j}(k)  which  also  is  included  in 
another  system  of  records  retains  the 
same  exempt  status  as  in  the  system  for 
which  an  exemption  is  claimed. 

(g)  Documents  exempted.  Exemption 
will  be  claimed  for  certain  records  only 
where  appropriate  under  the  above 
provisions. 

Dated:  November  10,  1982. 
Cora  P.  Beebe, 

Assistant  Secretary  (Administration) 

|FR  Doc.  82-31701  Filed  11-17-82;  8:45  am| 
BILUNG  CODE  4810-33-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD13  82-12] 

Drawbridge  Operation  Reguiations; 
Youngs  Bay,  Lewis  and  Ciark  River 
and  Skipanon  River,  Oreg. 

agency:  Coast  Guard.  DOT. 
action:  Proposed  rule. 

summary:  At  the  request  of  the  State  of 
Oregon,  Department  of  Transportation, 
the  Coast  Guard  will  consider  changing 
the  regulations  governing  the  highway 
drawbridges  across  Youngs  Bay  at  Fifth 
Street,  in  Astoria,  Oreg.  (Old  Youngs 
Bay  Bridge)  and  across  the  Lewis  and 
Clark  River,  mile  1.0,  near  Astoria, 
Oreg.,  by  requiring  one-half  hour 
advance  notice  of  opening  be  given 
between  the  hours  of  9:00  p.m.  and  5:00 
a.m.  Vessels  requiring  openings  of  these 
bridges  would  contact  the  drawtender  at 
the  U.S.  101  highway  bridge  across 
Youngs  Bay  at  Smith  Point,  Astoria 
(New  Youngs  Bay  Bridge)  by  marine 
radio,  telephone  or  other  suitable 
means.  The  Coast  Guard  will  also 
consider  changing  the  regulations 
governing  the  Burlington  Northern 
Railroad  Company  bridges  across 
Youngs  Bay  at  Smith  Point,  and  across 
the  Skipanon  River  at  Warrenton,  Oreg. 
The  Burlington  Northern  railroad  bridge 
across  Youngs  Bay,  at  Smith  Point, 
would  be  maintained  in  the  open  to 
navigation  position  except  when 
required  to  be  closed  for  the  passage  of 
trains.  The  Burlington  Northern  railroad 
bridge  across  the  Skipanon  River  at 
Warrenton,  would  be  maintained  in  the 
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closed  position  and  need  not  open  for 
passage  of  vessels.  These  proposed 
changes  are  being  made  because  of  a 
steady  decrease  in  requests  for  opening 
the  draws.  This  action  should  relieve  the 
bridge  owners  of  the  burden  of  having  a 
person  constantly  available  to  open 
these  draws  and  should  still  provide  for 
the  reasonable  needs  of  navigation.  The 
former  Oregon  State  removable  span 
highway  bridge  across  the  Skipanon 
River  at  Warrenton.  Oreg.,  has  been 
replaced  by  a  fixed  span  bridge,  thus 
making  unnecessary  the  need  for 
drawbridge  regulations. 
DATE:  Comments  must  be  received  on  or 
before  January  3. 1983. 
ADDRESS:  Comments  should  be 
submitted  to  and  are  available  for 
examination  from  8:00  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays,  at  the  office  of  the  Commander 
(oan).  Thirteenth  Coast  Guard  District. 
915  Second  Avenue.  Seattle.  Wash. 
98174.  Comments  may  also  be  hand- 
delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT 
[ohn  E.  Mikesell,  Chief,  Bridge  Section. 
Aids  to  Navigation  Branch,  Thirteenth 
Coast  Guard  District.  915  Second 
Avenue.  Seattle,  Wash.  98174 
(Telephone:  (206)  442-5864). 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  proposed  rule  making 
by  submitting  written  views,  comments, 
data  or  argiunents.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander.  Thirteenth  Coast 
Guard  District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  the  light  of  comments 
received. 

Drafting  Informatioo 

The  principal  persons  involved  in 
drafting  this  proposal  are:  Commander 
Richard  E.  Cunningham.  Bridge  Section. 
Aids  to  Navigation  Branch,  Thirteenth 
Coast  Guard  District;  and  Lieutenant 
Commander  D.  Gary  Beck.  Project 
Attorney,  Thirteenth  Coast  Guard 
District. 

Discussion  of  the  Proposed  Regulations 

The  Old  Youngs  Bay  Bridge  was 
originally  built  in  1921  and  the  Lewis 
and  Clark  River  Bridge,  mile  1.0,  in  1925. 
At  that  time  and  for  many  years 


thereafter,  both  bridges  were  part  of 
U.S.  101,  the  main  coastal  highway  in 
the  area.  The  New  Youngs  Bay  Bridge 
was  completed  in  1964.  Highway  U.S. 
101  was  rerouted  over  this  structure  and 
it  is  now  used  by  most  vehicular  traffic. 
When  the  Old  Youngs  Bay  Bridge  and 
the  Lewis  and  Clark  River  Bridge,  mile 
1.0,  were  orginally  constructed  the 
waterways  were  used  extensively  by 
fishing  vessels  and  for  log  towing. 
.'\lthough  these  activities  still  exist.  Xhe 
level  of  activity  has  declined 
significantly.  Present  navigation  on 
Youngs  Bay  and  the  Lewis  and  Chirk 
River  still  consists  primarily  of  fishing 
vessels  and  tugs  towing  log  rafts. 
Existing  regulations  require  that  the 
draws  of  both  bridges  open  on  signal  for 
the  passage  of  vessels.  The  majority  nf 
the  openings  of  these  bridges  occur 
during  the  5:00  a.m.  to  9:00  p.m.  time 
period.  The  average  daily  number  of 
openings  for  both  bridges  over  a 
representative  six  month  period 
between  the  hours  of  9:00  p.m.  to  bX)0 
a.m.  was  2.25.  The  proposed  change 
would  allow  the  Oregon  State 
Di'pcirtment  of  Transportation,  to  lea\'e 
the  bridges  unmanned  during  t>ie  hours 
of  9:00  p.m.  to  5:00  a.m.  Vessels  which 
require  openings  of  the  unmanned 
bridges  would  contact  the  drawtender  at 
the  New  Youngs  Bay  Bridge  by  marine 
radio,  telephone,  or  other  suitable 
means.  The  drawtr^nder  would  leave  his 
station  at  the  New  Youngs  Bridge 
unmanned,  proceed  to  the  bridge 
requiring  an  opening,  operate  the  bridge 
and  return  to  the  New  Youngs  Bay 
Bridge.  This  would  result  in  significant 
savings  in  operating  costs  to  the  bridge 
*ovvner  and  would  not  unreasonably 
affect  the  limited  navigation  at  night,  on 
the  waterway.  Under  existing 
regulations,  the  Burlington  Northern 
Railroad  Company  bridge  across  the 
Skipanon  River  at  Warrenton.  Oregon  is 
required  to  open  on  signal  two  times  a 
week,  at  intervals  of  no  closer  than 
every  three  days.  No  openings  of  the 
bridge  have  been  required  since  1979, 
The  proposed  change  would  allow 
Burlington  Northern  Railroad  Company 
to  maintain  the  bridge  in  the  closed 
position.  However,  the  draw  would  be 
returned  to  operable  condition  within  6 
months  after  notification  from  the 
Commandant,  U.S.  Coast  Guard,  if 
marine  traffic  requirements,  m  the 
opinion  of  the  Commandant,  warrant 
such  action.  Under  existing  regulations, 
the  Burlington  Northern  Railroad 
Company  bridge  across  Youngs  Bay  at 
Smith  Point.  Astoria.  Oreg..  is  required 
to  open  on  signal.  Rail  traffic  on  the  line 
serving  the  bridge  has  been  reduced  so 
that  only  two  trains  a  day  now  cross  the 
bridge.  The  proposed  change  would 


require  Burlington  Northern  to  leave  the 
drawspan  of  the  bridge  in  the  open  to 
navigation  position  except  when 
actually  required  to  be  closed  for  the 
necessary  passage  of  trains.  When  the 
draw  of  the  bridge  is  closed  dunng  foggy 
weather,  and  the  visibility  at  the 
drijwtender's  station  is  less  than  one 
mile  up  or  down  the  channel,  the 
drawtender  shall  sound  two  long  blasts 
every  minute.  When  the  draw  is  again  in 
the  open  position  and  the  channel  is 
c:lpar  for  the  passage  of  vessels,  the 
drawtender  shall  sound  one  lung  blast 
followed  by  one  short  blast. 

These  proposed  changes  would  result 
in  significant  savings  in  operating  costs 
to  the  bridge  owners  and  would  not 
unreasonably  affect  the  navigation  on 
the  waterways.  There  are  no  known 
businesses,  including  small  entities,  that 
would  be  significarttly  affected  by  the 
proposed  change.  There  are  only 
minimal  economic  impacts  on 
navigation  or  other  interests.  Therefore, 
an  economic  evaluation  has  not  been 
prepared  for  this  action.  The  Oregon 
State  Department  of  Transportation  and 
the  Burlington  Northern  Railroad 
Company  would  benefit  economically 
because  they  would  be  relieved  of  the 
burden  of  providing  full-time 
drawtenders  for  infrequent  bridge 
openings 

The  former  Oregon  Stale  Department 
of  Transportation  removable  span 
highway  bridge  across  the  Skipanon 
River  at  Warrenton.  Oreg  ,  has  been 
replaced  by  a  fixed  span  bridge.  The 
Coast  Guard  issued  permit  number  60- 
76  on  October  26.  1976  to  construct  a 
new  bridge  at  the  site.  The  bridge  was 
completed  in  April  of  1979  Therefore. 
drawbtidge  operating  regulations  are  no 
longer  applicable.  This  fact  has  been 
incorporated  in  this  proposed  regulation 
change. 

These  proposed  regulations  have  been 
rev  iewed  under  the  provisions  of 
Executiva  Order  12291  and  have  been 
determined  not  to  be  a  ma)or  rule  In 
addition,  these  proposed  regulations  are 
considered  to  be  nonsignificant  in 
accordance  vnth  guidelines  set  oi.i  m 
the  Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations  (DOT  Order  2100.5  of  5-22- 
80).  As  explained  above,  an  economic 
evaluation  has  not  been  conducted  In 
accordance  with  §  605(b)  of  the 
Regulatory  Flexibility  Act  |94  Stat,  1164), 
it  IS  also  certified  that  these  njles.  if 
promulgated,  would  not  have  a 
Significant  economic  impact  on  a 
substantial  number  of  small  entities. 

IJst  of  Subjects  in  33  CFR  Part  117 

Bridges. 
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In  consideration  of  the  foregoing,  it  is 
proposed  that  Part  117  of  Title  33  of  the 
Code  of  Federal  Regulations  be 
amended  by  revising  §  117.740  to  read 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

§  1 17.740    Youngs  Bay,  Lewis  and  Clark 
River  and  Skipanon  Rtver,  Oreg.;  bridges. 

(a)  The  draw  of  the  U.S.  101  highway 
bridge  across  Youngs  Bay  at  Smith 
Point,  Astoria  (New  Youngs  Bay  Bridge) 
shall  open  on  signal  for  the  passage  of 
vessels. 

(b)  The  draw  of  the  Burlington 
Northern  railroad  bridge  across  Youngs 
Bay  at  Smith  Point,  Astoria,  shall  be 
kept  fully  open  at  all  times  except  when 
actually  required  for  the  passage  of 
trains  or  other  railroad  equipment  or 
when  maintenance  to  the  drawspan  is 
being  performed.  When  the  draw  is 
closed  and  visibiUty  at  the  drawtender's 
station  is  less  than  one  mile  up  or  down 
the  channel,  the  drawtender  shall  sound 
two  long  blasts  every  minute.  When  the 
draw  is  reopened,  the  drawtender  shall 
sound  one  long  blast  followed  by  one 
short  blast. 

(c)  The  draw  of  the  Oregon  State 
highway  bridge  across  Youngs  Bay  at 
the  foot  of  Fifth  Street,  Astoria  (Old 
Youngs  Bay  Bridge],  and  the  draw  of  the 
Oregon  State  highway  bridge  across  the 
Lewis  and  Clark  River,  mile  1.0,  shall 
open  on  signal  between  the  hours  of  5:00 

'  a.m.  and  9:00  p.m.  At  all  other  times,  at 
least  one-half  hour  notice  shall  be  given. 
Advance  notice  for  openings  shall  be 
given  to  the  drawtender  at  the  New 
Youngs  Bay  Bridge  by  marine  radio, 
telephone  or  other  suitable  means. 

(d)  The  draw  of  the  Burlington 
Northern  railroad  bridge  across  the 
Skipanon  River,  at  Warrenton.  Oreg., 
need  not  open  for  the  passage  of  vessels. 
However,  the  draw  shall  be  retiuTied  to 
an  operable  condition  within  six  months 
after  notification  from  the  Commandant, 
U.S.  Coast  Guard,  to  take  such  action. 

(e)  Opening  signals  for  the  above 
listed  bridges  may  be  made  by  a 
whistle,  horn,  siren,  trumpet,  or  by 
shouting.  Signals  for  each  bridge  are: 

(1)  New  Youngs  Bay  Bridge — two  long 
blasts  followed  by  two  short  blasts. 

(2)  Burlington  Northern  railroad 
bridge  across  Youngs  Bay  at  Smith 
Point — one  long  blast  followed  by  one 
short  blast. 

(3)  Old  Youngs  Bay  Bridge — two  long 
blasts  followed  by  one  short  blast. 

(4)  Oregon  State  highway  bridge 
across  the  Lewis  and  Clark  River,  mile 
1.0, — one  long  blast  followed  by  four  . 
short  blasts. 


(0  The  owners  of  the  Old  Youngs  Bay. 
New  Youngs  Bay,  and  Lewis  and  Clark 
River  bridges  shall  keep  conspicuously 
posted  on  both  the  upstream  and 
downstream  sides,  in  such  a  manner 
that  they  can  be  easily  read  at  any  time, 
a  summary  of  these  regulations,  together 
with  a  notice  stating  exactly  how  the 
bridge  drawtender  may  be  reached  to 
obtain  openings  including  radio 
frequencies,  telephone  numbers,  and 
addresses. 

(33  use.  499:  49  U.S.C.  1655(g)(2):  49  CFR 
1  46(c)(5);  33  CFR  1.05-l(g)(3)) 

Dated:  November  1,  1982. 
C.  F.  DeVVolf. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 
13th  Coast  Guard  District 

|FR  Doc  82-31374  Filed  11-17-62:  a4S  am] 
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33  CFR  Part  117 

ICGD13  82-11! 

Drawbridge  Operation  Regulations; 
Hoquiam  and  WIshkah  Rivers,  Wash. 

agency:  Coast  Guard,  DOT. 
action:  Proposed  rule. 

summary:  At  the  request  of  the 
Wdshmgton  State  Department  of 
Transportation;  the  Coast  Guard  will 
consider  changing  the  regulations 
governing  the  Riverside  Avenue  (Sixth 
Street)  highway  drawbridge  across  the 
Hoquiam  River,  at  Hoquiam,  Wash.,  by 
requiring  that  one  hour  advance  notice 
of  opening  be  given  between  the  hours 
of  8:00  p.m.  and  4:00  a.m.  Vessels 
requiring  passage  would  contact  the 
Washington  State  Department  of 
Transportation  by  marine  radio,  long 
distance  telephone,  or  other  suitable 
means.  Notification  could  also  be  made 
through  the  drawtender  at  the  U.S.  101 
highway  bridge  across  the  Chehalis 
River  at  Aberdeen.  This  proposal  is 
being  made  because  of  a  steady 
decrease  in  requests  for  opening  the 
draw.  This  action  should  relieve  the 
bridge  owner  of  the  burden  of  having  a 
person  constantly  available  to  open  the 
draw  and  should  still  provide  for  the 
reasonable  needs  of  navigation. 

At  the  request  of  the  Burlington 
Northern  Railroad  Company,  the  Coast 
Guard  will  consider  changing  the 
regulations  governing  the  railroad 
drawbridge  across  the  Hoquiam  River. 
mile  0.3,  at  Hoquiam.  Wash.,  and  the 
railroad  drawbridge  across  the  Wishkah 
River,  mile  0.1.  at  Aberdeen,  Wash.,  by 
permitting  the  draws  to  be~maintained  in 
the  open  to  navigation  position,  except 
when  required  to  be  closed  for  the 
passage  of  trains. 


This  proposal  is  being  made  because 
the  amount  of  rail  traffic  using  the 
bridges  has  declined.  This  action  should 
relieve  the  bridge  owner  of  the  burden 
of  having  a  person  constantly  available 
to  open  the  draw  and  should  still 
provide  for  the  reasonable  needs  of 
navigation. 

DATE:  Comments  must  be  received  on  or 
before  January  3.'1983. 

ADDRESS:  Comments  should  be 
submitted  to  and  are  available  for 
examination  from  8:00  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays,  at  the  office  of  the  Commander 
(oan).  Thirteenth  Coast  Guard  District. 
915  Second  Avenue.  Seattle.  Wash. 
98174.  Comments  may  also  be  hand- 
delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  E.  Mikesell,  Chief.  Bridge  Section, 
Aids  to  Navigation  Branch.  Thirteenth 
Coast  Guard  District,  915  Second 
Avenue,  Seattle,  Wash.  98174 
(Telephone:  (206)  442-5864). 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rule  making 
by  submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Thirteenth  Coast 
Guard  District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  the  light  of  comments 
received. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  proposal  are:  Commander 
Richard  E.  Cunningham,  Bridge  Section, 
Aids  to  Navigation  Branch,  Thirteenth 
Coast  Guard  District;  and  Lieutenant 
Commander  D.  Gary  Beck,  Project 
Attorney,  Thirteenth  Coast  Guard 
District, 

Discussion  of  the  Proposed  Regulations 

The  change  for  the  Washington  State 
Riverside  Avenue  drawbridge  at 
Hoquiam,  Wash.,  is  being  proposed 
because  of  a  decrease  in  vessel  traffic 
and  as  a  cost  saving  measure  for  the 
Washington  State  Department  of 
Transportation.  A  summary  of  river 
traffic  for  the  period  of  January  1979 
through  Jime  1981  shows  that  there  were 
147  openings  between  the  hours  of  8:00 
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Jived  on  or 


p.m.  and  4:00  a.m.  during  that  30  months, 
with  a  maximum  of  15  openings  in  any 
one  month. 

The  majority  of  the  vessels  using  the 
river  are  tugs  (towing  log  rafts)  and 
fishing  boats  of  various  sizes,  which 
travel  upstream  for  moorage  and 
service.  A  public  meeting  was  held  by 
the  State  of  Washington  on  October  21, 
1981,  at  Hoquiam,  Wash.,  to  discuss  the 
proposed  regulation  change.  The  State 
of  Washington  notified  all  known  users 
of  the  meeting  by  mail;  and  a  pubhc 
notice  was  published  in  the  local 
newspaper.  There  was  no  reported 
opposition  to  the  proposed  change.  A 
decline  in  logging  activity  in  the  area 
has  resulted  in  a  corresponding  decline 
in  log  towing  operations,  particularly  at 
night.  A  boat  yard  and  a  fish  company 
located  upstream  of  the  bridge  had  some 
reservations  about  the  proposed  change, 
but  offered  no  objection.  Under  existing 
regulations,  the  bridge  opens  to  the 
passage  of  vessels  immediately  upon 
signal.  The  proposed  change  would 
allow  the  Washington  State  Department 
of  Transportation  to  leave  the  bridge 
unmanned  between  the  hours  of  8:00 
p.m.  and  4:00  a.m.  Vessels  requiring 
openings  of  the  bridge  during  these 
hours  would  provide  one-hour  advance 
notice  to  the  Washington  State 
Department  of  Transportation  by  marine 
radio,  long  distance  telephone,  or  other 
suitable  means.  Arrangements  for 
openings  could  also  be  made  by 
contacting  the  drawtender  at  the  U.S. 
101  highway  bridge  across  the  Chehalis 
River  at  Aberdeen.  This  would  result  in 
significant  savings  in  operating  costs  to 
the  bridge  owner  and  not  unreasonably 
affect  the  limited  navigation  on  the 
waterway  during  the  evening  hours. 

The  change  for  the  Burlington 
Northern  railroad  bridges  across  the 
Hoquiam  River,  at  Hoquiam,  Wash.,  and 
the  Wishkah  River,  at  Aberdeen,  Wash., 
is  being  proposed  because  of  a  decrease 
in  rail  traffic,  and  as  a  cost  saving 
measure  for  the  Burlington  Northern 
Railroad  Company.  The  proposed 
change  would  require  that  the  draws  of 
both  railroad  bridges  be  kept  in  the  open 
to  navigation  position  at  all  times, 
except  when  actually  required  to  be 
closed  for  the  passage  of  trains.  When 
the  draws  of  these  bridges  are  closed 
during  foggy  weather,  and  the  visibility 
at  the  drawtender's  station  is  less  than 
one  mile  up  or  down  the  channel,  the 
drawtender  shall  sound  two  long  blasts 
every  minute.  When  the  draw  is  again  in 
the  open  position  and  the  channel  is 
clear  for  the  passage  of  vessels,  the 
drawtender  shall  sound  one  long  blast 
followed  by  one  short  blast.  Under 
existing  regulations  these  bridges  are 


required  to  open  on  call  for  the  passage 
of  vessels.  The  proposed  change  would 
allow  Burlington  Northern  to  maintain 
the.  draws  in  the  open  position  without  a 
drawtender  in  attendance  unless 
required  for  the  passage  of  trains.  This 
would  result  in  savings  in  operating 
costs  to  the  owTier  of  the  bridges  and  not 
unreasonably  affect  navigation  on  the 
waterways. 

Other  than  the  Burlington  Northern 
Railroad  Company,  and  the  Washington 
State  Department  of  Transportation, 
there  are  no  known  businesses, 
including  small  entities,  that  would  be 
significantly  affected  by  the  proposed 
changes.  There  are  only  minimal 
economic  impacts  on  navigation  or  other 
interests.  Therefore,  an  economic 
evaluation  has  not  been  prepared  for 
this  action.  The  Burlington  .Northern 
Railroad  Company,  and  the  Washington 
State  Department  of  Transportation, 
would  benefit  because  they  would  be 
relieved  of  the  burden  of  providing 
salaried  full  time  operators  for 
infrequent  bridge  openings  and  closures. 

Existing  regulations  incorrectly 
identify  railroad  bridges  across  the 
Hoquiam  Ri\  er  and  Wishkah  River  as 
■".Northern  Pacific  Railway"  bridges. 
This  has  been  corrected  in  the  proposed 
change  to  read  "Burlington  Northern". 

These  proposed  regulations  have  been 
reviewed  under  the  provisions  of 
Executive  Order  12291  and  have  been 
determined  not  to  be  a  major  rule.  In 
addition,  these  proposed  regulations  are 
cor.sidered  to  be  nonsignificant  in 
accordance  with  guidelines  set  out  in 
the  Policies  and  Procedures  for  the 
Simplification,  Analysis,  and  Review  of 
Regulations  {DOT  Order  2100.5  of  5-22- 
80).  As  explained  above,  an  economic 
evaluation  has  not  been  conducted.  In 
accordance  with  section  605(b)  of  the 
Regulation  Flexibility  Act  (94  Stat.  1164). 
It  is  also  certified  that  these  rules,  if 
promulgated,  would  no!  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  Part  117  of  Title  33  of  the 
Code  of  Federal  Regulations  be 
amended  by  revising  §  117.775(b)  to  read 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

§  11 7.775    Grays  Har1x>r  and  trtbutaries, 
Wash^  bridges. 

(a)  *  *  * 

(b)  Special  regulations.  (1)  The 
following  signals  are  prescribed  for 


vessels  wishing  to  have  the  draws 
opened: 

(i)  Washington  State  highway  bridge 
over  the  Hoquiam  River  at  Simpson 
Avenue,  Hoquiam:  two  long  blasts  of 
whistle  followed  quickly  by  one  short 
blast  of  whistle. 

(ii)  Washington  State  Riverside 
Avenue  (Sixth  Street)  Bridge  over  the 
Hoquiam  River.  Hoquiam:  two  long 
blasts  of  whistle  followed  quickly  by 
two  short  blasts  of  whistle. 

(iii)  Burlington  Northern  railroad 
bridge  over  the  Hoquiam  River  near 
forks  of  river.  Hoquiam:  One  long  blast 
of  whistle  followed  quickly  by  one  short 
and  one  long  blast  of  whistle. 

(iv)  Burlington  Northern  railroad 
bridge  over  the  Wishkah  Rivpr  at 
.Aberdeen;  One  long  blast  of  whistle 
followed  quickly  by  one  short  blast  of 
whistle. 

(v)  Washington  State  highway  bridges 
over  the  Wishkah  River  at  Heron  Street 
and  at  Wishkah  Street.  Aberdeen:  One 
long  blast  of  whistle  followed  qnir;kly  by 
two  short  blasts  of  whistle. 

(2)  The  draw  of  the  Washington  State 
Riverside  Avenue  (Sixth  Street)  Bridge 
across  the  Hoquiam  Rner.  Hoquiam. 
shall  open  on  signal  between  the  hours 
of  4:00  a.m.  and  8:00  p.m.  At  all  other 
times  the  draw  shall  open  on  signal  if  at 
least  one  hour  advance  notice  is  given. 
Advance  notice  for  opening  shall  be 
given  to  the  Washington  State 
Department  of  Transportation  by  marine 
radio,  long  distance  telephone,  or  other 
suitable  means.  Advance  notice  may 
also  be  given  to  the  drawtender  at  the 
U.S.  101  highway  bridge  across  the 
Chehalis  River  at  Aberdeen. 

(3)  The  draws  of  the  Burlington 
Northi'rn  Railroad  Company  bridges 
across  the  Wishkah  Ruer.  mile  0.1.  at 
Aberdeen,  Washington,  and  across  the 
Hoquiam  River,  mile  0.3.  at  Hoquiam, 
Washington,  shall  be  kept  fully  open  at 
all  times  except  when  actually  required 
to  be  closed  for  the  passage  of  trains  or 
other  railroad  equipment,  or  when 
maintenance  to  the  drawspan  is  being 
performed.  When  the  draw  of  either 
bridge  is  closed  and  the  visibility  at  the 
drawtender's  station  is  less  than  one 
mile  up  or  down  the  channel,  the 
drawtender  shall  sound  two  long  blasts 
every  minute.  When  the  draw  is 
reopened,  the  drawtender  shall  sound 
one  long  blast  followed  by  one  short 
blast. 

(4)  The  owner  of  the  Riverside  Avenue 
(Sixth  Street)  Bridge  across  the  Hoquiam 
River  shall  keep  conspicuously  posted 
on  both  the  upstream  and  downstream 
sides,  in  such  a  manner  that  they  can  be 
easily  read  at  any  time,  a  summary  of 
these  regulations,  together  with  a  notice 
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stating  exactly  how  the  drawtender  may 

be  reached  to  obtain  openings  including 

radio  frequencies,  and  telephone 

numbers. 

(33  U.S.C.  499:  4B  U.S.C.  1655(g)(2);  49  CFR 

1.46(c)(5):  33  CFR  lJ)5-l(gJ{3)) 

Dated:  October  25,  1982. 
C.  F.  DeWalf. 

Rear  Admiral.  US.  Coast  Gvard.  Comwander, 
13th  Coast  Guard  District. 


|FR  Doc.  82-31573  FOed  ll-t7-«£  »:«  jm| 
WUJMG  CODE  4910- t4-M 


I 


ENVIROfMIENTAL  PflOTECTTON 
AGENCY 


40  CFR  Part  52 


I 


[KY-004;  TN-004;  A-4-FRL  223»-6) 

Approval  and  Promulgation  of 
Implementation  Plans;  Kentucky  and 
Tennessee;  Variances  and  Individuai 
Compliance  Schedule  for  Volatile 
Organic  Compound  Sources 

AGENCY:  Environmental  F*rotection 
Agency. 

action:  Pnjposed  rule. 

SUMMAAY:  EPA  proposes  to  approve 
variances  for  several  dry  cleaning 
establishments  in  northern  Kentucky 
and  an  extended  compliance  schedule 
for  a  paper  coating  establishment  in 
Chattanooga,  Tennessee  since  the 
affected  companies  satisfy  EPA  criteria 
for  such  extensions  and  variances. 
date:  To  be  considered,  comments  must 
be  submitted  on  or  before  December  20. 
1982. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Douglas  Cook  of  EPA 
Region  IV,  Air  Management  Branch  (see 
EPA  Region  FV  address  below).  Copies 
of  the  material  submitted  by  Kentucky 
and  Tennessee  may  be  examined  during 
normal  business  hours  at  the  following 
locations: 

Environmental  Protection  Agency, 
Region  IV,  Air  Management  Branch, 
345  Courtland  Street  NE.,  Atlanta, 
Georgia  30365 
Division  of  Air  Pollution  Control, 
Kentucky  Department  for 
Environmental  Protection,  18  Reilly 
Road,  Bldg.  »2,  Ft.  Boone  Plaza. 
Frankfort,  Kentucky  40601 
Division  of  Air  Pollution  Control, 
Tennessee  Department  of  Public 
Health,  159  9th  Avenue  North, 
Nashville,  Tennessee  37203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Cook.  EPA  Region  IV.  Air 
Management  Branch,  at  the  above  listed 
address  and  phone  404/881-2864  or  FTS 
257-2864. 


SUPPLEMENTARY  INFORMATION: 

Following  public  hearing,  Kentucky  and 
Tennessee  have  adopted  and  submitted 
plan  revisions  involving  a  number  of 
sources  of  V9latile  organic  compounds 

(VOC). 

Kentucky.  In  compliance  with 
Kentucky  regulation  401  KAR  61:160. 
Existing  Perchloroethylene  Dry 

Cleaners,  the  Commonwealth  of 
Kentucky  has  approved  variances  for 
seven  perchloroethylene  dry  cleaning 
establishnients  in  northern  Kentucky. 
The  variances  are  for  Stevenson  Plaza 
Clothing  Care  Center,  Tex-Craft 
Cleaners,  Hytone  Cleaners,  Ft.  Thomas 
Dry  Cleaners,  Main  Street  Cleaners  and 
Latonia  Cleaners  and  are  based  on 
economic  justification.  These  dry 
cleaners  are  relatively  small  family 
operations  and  the  cost  per  ton  of 
controlled  emissions  ranges  from  S650.00 
per  ton  to  $3,015.00  per  ton.  A  justified 
cost  for  control  was  determined  to  be 
S450  00  per  ton  in  1981.  Hecks  Dry 
Cleaners  was  also  granted  a  variance. 
That  variance  was  granted  because  it  is 
physically  impossible  to  locate  the 
required  control  equipment  at  the 
establishment  without  major 
reconstruction  of  the  building.  Although 
the  variances  end  the  requirement  for 
carbon  absorbers,  good  housekeeping 
and  leak  prevention  requirements  have 
not  been  waived;  the  total  uncontrolled 
tonnage  from  these  seven  variances 
amounts  to  16.5  tons  of 
perchloroethylene  per  year. 

Tennessee.  The  Chattanooga- 
Hamilton  County  Air  Pollutant  Control 
Bureau  has  approved  a  10-month 
variance  from  their  VOC  paper  coating 
regulation  for  Knowlton  Brothers  of 
Chattanooga.  Knowlton  Brothers  is  a 
coater  of  specialty  paper  used  mainly  as 
filters  in  the  automotive  field.  The 
company's  manufacturing  process 
produces  filter  paper  on  a  paper 
machine  and  then  impregnates  the  filter 
paper  with  resin  to  protect  it  from  the 
liquid  or  gas  environment  in  which  it 
will  be  used.  A  typical  use  for  the  filter 
paper  is  in  oil  filters  for  automobiles. 

The  company  is  using  resins  which 
must  be  dispersed  or  diluted  with 
alcohol  in  various  forms.  The  filter 
paper  is  coated  with  a  resin-alcohol 
solution,  and  the  alcohol  is  then  driven 
off  with  heat,  leaving  the  resin  to  coat 
and  protect  the  fiber.  An  oven  is  used  to 
drive  off  the  alcohol. 

Knowlton  Brothers  is  in  the  process  of 
installing  and  testing  an  incinerator  and 
has  spent  over  $269,000  to  date  on  this 
project.  This  is  almost  20  percent  of  the 
company's  budget  for  capital 
expenditures  last  year.  Further,  it  is 
estimated  that  the  incinerator  will  add 


approximately  $300,000  to  their  yearly 
operating  cost. 

After  the  company  had  designed  and 
ordered  the  incinerator,  they  learned 
that  new  equipment  developed  in  the 
textile  industry  would  allow  them  to 
apply  water-based  resins  efficiently. 
Since  this  development  offered  a  way  to 
eliminate  or  significantly  reduce  the  use 
of  solvents,  the  company  skipped  the 
pilot  programs  normally  used  to  develop 
experimental  processes  on  a  small  scale 
and  purchased  full-size  equipment.  The 
cost  of  this  equipment,  its  installation, 
the  necessary  storage  tanks,  and  the 
experimentation  to  date  is  over  $235,000. 
In  other  words,  they  have  spent  and  are 
spending  significant  sums  of  money  in 
developing  two  solutions  to  the  same 
VOC  problem  at  the  same  time.  The 
extended  compliance  schedule  allows 
them  to  avoid  incurring  additional  cost 
of  two  solutions  to  the  same  VOC 
program  at  the  same  time.  Using  the 
extra  time  for  compliance,  they  will  be 
able  to  concentrate  their  efforts  on 
refining  the  new  water  dispersed 
application  techniques  for  their  paper 
coating  process. 

In  order  for  Knowlton  Brothers  to 
achieve  compliance  with  the  applicable 
limitation,  2.9  pounds  per  gallon,  they 
need  to  reduce  emissions  by  about  50"^. 
Their  proposal  to  convert  to  water- 
based  resin  will  yield  a  reduction  of  50 
to  80  percent.  Knowlton  Brothers  is  the 
largest  single  VOC  source  in  the  area.  If 
they  achieve  a  50  percent  reduction,  the 
area's  total  emissions  will  be  reduced 
by  11%.  An  80  percent  reduction  will 
yield  even  greater  benefits  to  the 
Chattanooga  area. 

After  the  expiration  of  the  variance 
period  (10  months),  Knowlton  Brothers' 
permit  requires  them  to  operate  a  VOC 
emission  control  incinerator  on  the 
dryer  operation  whenever  they  use  a 
solvent  coating  method  of  production. 
Further,  it  has  been  determined  that  the 
proposed  10  month  variance  will  not 
violate  "reasonable  further  progress" 
toward  attainment  of  the  National 
Ozone  Standard  in  Chattartooga. 

Action:  EPA  has  reviewed  the 
submitted  material  and  found  it  to  be 
consistent  with  present  EPA 
requirements  and  policies.  Therefore, 
EPA  is  today  proposing  to  approve  the 
states'  submittals. 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulation  from  the  requirement  of 
Section  3  of  Executive  Order  12291. 


|FR  Doc  82-316S 
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List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control, 
Intergovernmental  relations.  Ozone, 
Sulfur  oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter,  Carbon  monoxide, 
Hydrocarbons. 

(Sec  110  of  the  Clean  Air  Act  (42  U.S.C.  7410)) 

Dated:  October  22, 1982. 
Charles  R.  Jeter, 

Regional  A  dministralor. 

\W.  Doc  82-31S90  Filed  ll-17-8i  8:45  ami 
BILLINQ  CODE  SS60-50-M 


40  CFR  Part  123 
IW-3-FRL  2246-5J 

Proposed  Modification  of  Delaware/ 
EPA  NPDES  Memorandum  of 
Understanding 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  State  of  Delaware  and 
the  Environmental  Protection  Agency. 
Region  III  have  executed  a  proposed 
modification  to  the  Memorandum  of 
Understanding  (MOU),  which 
establishes  the  Delaware/EPA  terms, 
responsibilities  and  procedures  in  which 
Delaware  will  administer  its  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  program.  This 
Memorandum  of  Agreement  (MOA)  will 
replace  the  MOU  dated  April  1, 1974, 
which  was  approved  by  the 
Administrator  as  part  of  the  State's 
NPDES  permit  program.  The  notice 
provides  for  a  comment  period  on  the 
proposed  MOU  modification.  Under 
EPA  regulations,  the  Administrator  shall 
approve  or  disapprove  the  MOA  after 
taking  into  consideration  all  comments 
received. 

DATE:  Comments  must  be  submitted  on 
or  before  December  20,  1982. 

Interested  persons  may  also  request  a 
public  hearing  on  the  MOA.  If  there  is 
significant  pubhc  interest  expressed  in 
the  comments  received  to  have  public 
hearing,  EPA  will  schedule  such  a 
hearing.  In  the  event  EPA  determines  to 
hold  a  public  hearing  on  the  MOA,  prior 
notice  of  the  date,  time  and  location  of 
such  hearing  will  be  given.  All  requests 
for  a  public  hearing  on  the  MOA  must 
be  submitted  on  or  before  December  20, 
1982. 

ADDRESSES:  Copies  of  the  Memorandum 
of  Agreement  are  available  from: 
U.S.  EPA,  Region  III  (3WM51),  6th  S< 

Walnut  Streets,  Philadelphia, 

Pennsylvania  19106,  Attn.:  Alex 

Slinsky 


The  Department  of  Natural  Resources 
and  Environmental  Control  for  the 
State  of  Delaware,  Tatnall  Building. 
Post  Office  Box  1401,  Dover,  Delaware 
19901,  Attn.:  Robert  Touhey  or  Robert 
Zimmerman 

All  comments  regarding  the  MOA 
submitted  on  or  before  December  20, 
1982  and  any  comments  received  during 
a  public  hearing,  if  one  is  held,  will  be 
considered.  All  comments  and  hearing 
requests  should  be  directed  to:  Greene 
A.  Jones,  Director,  Water  Management 
Division  {3WM00),  U.S.  EPA.  Region  III, 
6th  and  Walnut  Streets,  Philadelphia, 
Pennsylvania  19106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alex  Slinsky  (3WM51).  U.S.  EPA,  Region 
III,  6th  and  Walnut  Streets,  Philadelphia, 
Pennsylvania  19106,  (215)  597-8813. 

SUPPLEMENTARY  INFORMATION:  On  April 

1, 1974.  the  Administrator  of  EPA 
(Administrator)  approved  Delaware  to 
administer  its  own  NPDES  permit 
program.  The  approval  was  made 
pursuant  to  Section  402(b)  of  the  Federal 
Water  Pollution  Control  Act 
Amendments  of  1972.  On  the  same  date 
the  Administrator  executed  the 
Delaware/EPA  MOU  which  set  forth  the 
responsibilities  of  both  Delaware  and 
EPA  concerning  the  State's 
administration  of  the  NPDES  program. 
The  MOU  also  provided  for  periodic 
modification  as  agreed  in  writing  by 
EPA  and  Delaware  to  simplify  and 
refine  the  procedures  contained  in  the 
MOU.  In  accordance  with  this  mandate, 
Delaware  and  EPA  Region  III  have 
executed  an  MOA  which  replaces  the 
MOU  dated  April  1, 1974.  The  MOA 
contains  provisions  describing  the 
general  purpose  of  the  MOA,  the  State/ 
EPA  principles  upon  which  Delaware's 
administration  of  the  NPDES  progi^  is 
premised,  procedures  for  compliance 
monitoring  and  enforcement, 
pretreatment  requirements, 
requirements  for  reportmg  and 
transmittal  of  information  and 
procedures  for  EPA  review  of 
Delaware's  administration  of  the  NPDES 
program. 

The  Administrator's  decision  to 
approve  or  disapprove  the  MOA  will  be 
based  on  the  comments  received, 
including  those  submitted  at  any  public 
hearing,  and  a  determination  of  whether 
the  MOA  meets  the  applicable 
requirements  of  40  CFR  Part  123. 
According  to  40  CFR  123.6.  the  MOA 
does  not  become  effective  until 
approved  by  the  Administrator. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 


List  of  Subjecte  in  40  CFR  Part  123 

Hazardous  materials,  Indians-lands, 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal.  Water  pollution  control.  Water 
supply.  Intergovernmental  relations. 
Penalties,  Confidential  business 
information. 

Dated:  Octot)er  28.  1982. 
Peter  N.  Bibko, 

Rc-cional  Administrator.  EPA  Region  III. 
\nn:)r.  8;-:nfrf«p  Filed  11-1 '-«::  s*s«in| 
BtLUNG  CODE  6S60-SO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-&4471 

Proposed  Base  Flood  Elevation  and 
Zone  Designation  Determinations  for 
the  City  of  Pacific,  Franklin  and  St. 
Louis  Counties,  Missouri,  Under 
National  Flood  Insurance  Program 

AGENCY:  Federal  Emergency 

Management  Agency. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  f.ood  elevations  and  zone 
designations  as  described  below. 

The  proposed  base  flood  elevations 
and  zone  designations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remam 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
fXFIP), 

DATE:  The  p(?nod  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
aboM'-named  communit\ 
ADDRESSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
fiood-prone  areas  and  the  proposed 
base  fiood  elevations  and  zone 
de.signations  are  available  for  re\'iew  at 
the  Office  of  the  City  Clerk.  Pacific  City 
Hall,  221  South  First  Street.  Pacific. 
Missouri. 

Send  comments  to:  Honorable 
Kenneth  Quennoz,  Sr.,  Maxor,  City  of 
Pacific,  221  South  First  Street.  Pacific, 
Missouri  63063. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Brian  R.  Mrazik,  Acting  chief 
Engineering  Branch.  Natural  Hazards 
Division,  Federal  Emergency 
.Management  Agency,  Washington,  D.C. 
20472  (202)  287-0230".  • 
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SUPPLEMENTARY  INFORMATION:  The 
Associate  Director,  State  and  Local 
Programs  and  Support  gives  notice  of 
the  proposed  base  flood  elevations  and 
zone  designations  for  the  City  of  Pacific, 
Missouri,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973  (Pub.  L  93-234),  87  Stat.  980. 
which  added  Section  1363  to  the 
National  Flood  Insurance  Act  of  1968 
(Title  XIII  of  the  Hoasing  and  Urban 
Development  Act  of  1968.  Pub.  L  90- 
448).  42  U.S.C.  4001-4128,  and  44  CFR 
Part  67.  , 

These  base  flood  elevations  and  zone 
designations,  together  with  the  flood 
plain  management  measures  required  by 
Section  60.3  of  the  program  regulations, 
zone  designations  for  the  City  of  Pacific, 
Missouri,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973  (Pub.  L  93-234),  87  Stat.  980, 
which  added  Section  1363  to  the 
National  Flood  Insurance  Act  of  1968 


(Title  XIII  of  the  Housing  and  Urban 
Development  Act  of  1968,  Pub.  L  90- 
448),  42  use.  4001-4128,  and  44  CFR 

Part  67. 

These  base  flood  elevations  and  zone 
designations,  together  with  the  flood 
plain  management  measures  required  by 
Section  60.3  of  the  program  regulations, 
are  the  minimum  that  are  required.  It 
should  not  be  construed  to  mean  the 
community  must  change  any  existing 
ordinances  that  are  more  stringent  in 
,  their  flood  plain  management 
requirements.  The  community  may  at 
any  time  enact  stricter  requirements  on 
its  own,  or  pursuant  to  policies 
established  by  other  Federal.  State,  or 
regional  entities.  The  proposed  base 
flood  elevations  and  zone  designations 
will  also  be  used  to  calculate  the 
appropriate  flood  insurance  premium 
rates  for  new  buildings  and  their 
contents  and  for  the  second  layer  of 
insurance  on  existing  buildings  and  their 
contents. 


Elevation  m     i     ^^^ 

"te^Sar '     <-B- 
Vertical  Datum        "°" 

Source  o<  flooding 

Location 

463  1  A1S 

At  the  coofhjefice  oi  Boish  &een     _ „_ 

«4  1  A15 

At   a  port   localBd   accciximately   550   le«t   down- 

465 '  A15 

stream  of  HigtTway  F. 

. 

Al  a  pxxnl  localBd  approximate<y  200  feet  nortli  of 

466 

A15 

Industrial  Drive. 

B^L1S^  CieeK 

At  a  ooirt  located  aco'oiirr-ateN  700  teo«  upstream 
of  the  conflueiTce  of  Thomlor  Brancfi. 

481 

A2 

At   a   po<n  located   apcxoximatsty   200   feet   down- 

486 

A2 

ttreaiTi  of  Cedarbrook  D»iv«  extended 

At   a   poim   located  approinmatety  lOO    lee«   domm- 

494 

A2 

stream  of  the  corfluence  of  an  unnairted  stream. 

AJ  the  weatemtoat  corporate  limits _ 

499  1  A2 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director,  State  and 
Local  Programs  and  Support  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1969  (33  FR 
17804,  November  28, 1068],  as  amended:  42 
U.S.C.  4001-4128;  Executive  Order  12127,  44 
FK  19367:  and  delegation  of  authority  to  the 
Associate  Director,  State  and  Local  Programs 
and  Support.) 


Issued  October  19, 1982. 
Lee  M.  Thomas, 

Associate  Director,  Stale  and  Local  Programs 

and  Support. 

[FR  Doc  82-31410  FUad  ll-t7-«2;  SsiS  tm| 
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44  CFR  Part  67 
[Docket  No.  FEMA-64461 

Proposed  Base  Flood  Elevation  and 
Zone  Designation  Determinations  for 
the  City  of  Mount  Vernon,  Lawrence 
County,  Missouri,  Under  National 
Flood  Insurance  Program 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  soUcited  on  the  proposed 
base  flood  elevations  and  zone 
designations  as  described  below. 

The  proposed  base  flood  elevations 
and  zone  designations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 


in  effect  in  order  to  qualify  or  remain 
quahfied  for  participation  in  the 
National  Flood  Insurance  Program 
(NHP). 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
above-named  community. 

ADDRESSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  tbe  proposed 
base  flood  elevations  and  zone 
designations  are  available  for  review  at 
the  Office  of  the  City  Clerk.  Mount 
Vernon  City  Hall,  319  East  Dallas, 
Mount  Vernon,  Missouri. 

Send  comments  to:  Honorable  Neal 
Underwood.  Mayor.  City  of  Mount 
Vernon,  319  East  Dallas,  P.O.  Box  70, 
Mount  Vernon,  Missouri  65712. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Brian  R.  Mrazik,  Acting  Chief, 
Engineering  Branch.  Natural  Hazards 
Division,  Federal  Emergency 
Management  Agency,  Washington,  D.C. 
20472  (202)  287-0230. 

SUPPLEMENTARY  INFORMATION:  The 

Associate  Director,  State  and  Local 
Programs  and  Support  gives  notice  of 
the  proposed  base  flood  elevations  and 
zone  designations  for  the  City  of  Mount 
Vernon,  Missouri,  in  accordance  with 
Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  [Pub.  L.  93-234). 
87  Stat.  980.  which  added  Section  1363 
to  the  National  Flood  Insurance  Act  of 
1968  (Title  XIIl  of  the  Housing  and 
Urban  Development  Act  of  1968,  Pub.  L. 
90-448),  42  U.S.C.  4001-4128,  and  44  CFR 
Part  67. 

These  base  flood  elevations  and  zone 
designations,  together  with  the  flood 
plain  management  measures  required  by 
Section  60,3  of  the  program  regulations, 
are  the  minimum  that  are  required.  It 
should  not  be  construed  to  mean  the 
community  must  change  any  existing 
ordinances  that  are  more  stringent  in 
their  flood  plain  management 
requirements.  The  community  may  at 
any  time  enact  stricter  requirements  on 
its  own,  or  pursuant  to  policies 
established  by  other  Federal,  State,  or 
regional  entities.  The  proposed  base 
flood  elevations  and  zone  designations 
will  also  be  used  to  calculate  the 
appropriate  flood  insurance  premium 
rates  for  new  buildings  and  their 
contents  and  for  the  second  layer  of 
insurance  on  existing  buildings  and  their 
contents. 

The  proposed  base  flood  elevations 
and  zone  designations  are  as  follows: 


Withams  Creak.. 


Additional 
identified  as 

Pursuant  t( 
605(b).  the  Ai 
Local  Prograi 
authority  has 
Director.  Fed 
Management 
that  this  rule 
have  a  signif 
substantial  n 
This  rule  pro 
technical  am 
designated  s] 
on  the  basis  i 
imposes  no  n 
regulations  o 
communities 


(.National  Floo 
XIII  of  Housini 
of  19681,  effect 
1~804,  Novemt 
L'.S.C  4001-41 
FR  13367;  and 
Associate  Dire 
and  Support.) 

[ssupd:  Octo 
Lee  M.  Thoma 
Ar^sociate  Dire 
and  Support. 

|tR  \hM    Ri-3140fll 
BILUNQ  CODE  67 
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Soiifce  of  flooding 


EU^atlon  in 
Vertical  Datum 


Zorte 


Wiihams  Cree*  . 


At  a  point  located   approicimatety  800   (eel   Sown- 

stream  o)  County  Highway  y 
At  a  poem  located  approinmetely  too  leel  upstream 

0(  Coumy  Highway  v 
At  the  eastern  corporate  limits 


I 


1,166 

i.wa 

1,171 


A3 
A3 
A3 


Additional  annexed  areas  have  been 
identified  as  Zone  C. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Associate  Director.  State  and 
Local  Programs  and  Support  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifiei. 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  uf 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

(National  Flood  Insurance  Act  of  1968  (Title 
XllI  of  Housing  and  Urban  Deveiopment  Art 
of  19e«l,  effective  [anuary  2a  1969  (33  FR 
i:'804.  November  28,  1968).  as  amended:  42 
L.'  S.C  4tKH-412&  Executive  Order  12127.  44 
FR  13387;  and  delegation  of  aulhonty  to  Uiu 
Associate  Director.  State  and  I.ocjI  Piogr.ims 
and  Support) 

Issued:  October  19.  1982 
Lee  M.  Thomas, 

Associate  Director.  Stati:  and  Local  Programs 
unci  Support. 

|l  K  Hoc    fi2-,1140«  Kiicil  11  -I'-M;  B:*B  ami 
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44  CFR  Part  67 
(Docket  No.  FEMA-6401 1 

National  Flood  Insurance  Progrant; 
Proposed  Rood  Elevation 
Determinations;  Correction 

AQENCV:  Federal  Emergency 

Management  Agency. 

action:  l?roposed  rule:  correction. 

SUMMARY:  This  document  corrects  a 
Notice  of  Proposed  Determinations  of 
base  (lOO-year)  flood  elevations 
previously  published  at  47  FR  41774  on 
September  2Z  1982.  This  correction 
notice  provides  a  more  acc\ixate 
representation  of  the  Flood  Insurance 
Study  and  Flood  Insurance  Rate  Map  for 
the  Town  of  Islip,  Suffolk  County,  New 
York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  R.  Mrazik,  Ph.  D.,  Federal 


Emergency  Management  Agency. 
National  Flood  Insurance  Program,  (202) 
287-0230.  Washington.  D.C.  20-172. 

SUPPt-EMENTAAV  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  correction  to 
the  Notice  of  Proposed  Determinations 
of  base  (100-year)  flood  elevations  for 
selected  locations  in  the  Town  of  Islip. 
Suffolk  County,  New  York,  previously 
published  at  47  FR  41774  on  September 
22,  1982,  in  accordance  with  Section  110 
of  the  Flood  Disaster  Protection  Act  of 
19"3  (Pub.  L.  93-234).  87  Stat,  980.  which 
added  Section  1363  to  the  National 
Flood  Insurance  Act  of  1968  fTifle  XIIT  of 
the  Housing  and  Urban  Development 
Act  of  1968  (Pub.  L.  90-448)),  42  U  S  C 
4001-4128,  and  44  CFR  67.4(a) 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agenc\ .  hereby  certifies 
th.at  the  proposed  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  pcenomic  impact  on  a 
substantial  number  of  small  entities  A 
flood  elevation  determination  under 
section  1363  forms  the  l>asis  for  new 
local  ordmances,  which,  if  adopted  by  a 
local  community,  will  go\ern  future 
construction  within  the  iloud  p!;un  area. 
The  elevation  determinations,  however. 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adup's 
flood  plain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  ire 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
hi^h  to  build  in  the  flood  plain  and  do 
not  proscribe  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement;  of  itself  it  has  no  economic 
impact. 

List  of  Subiects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

The  following  location  descriptions 
have  been  amended  to  read  as  follows. 
The  remainder  of  the  Notice  of  Proposed 
Base  Flood  Elevations  remains 
unchanged. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  De\  elopment  Act 
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of  1968).  effecUve  fanuarj-  28.  1969  (33  FR 
17804.  November  28. 1968).  as  amended:  42 
U.S.C.  4001-4128:  Executive  Order  12127,  44 
FR  19367:  and  delegation  of  authority  to  the 
As.sociate  Director). 

Issued;  October  15. 1982. 
Lee  M.  Thoma*. 

AsstKiate  LJiret.:<jr.  State  and  Local  Pro^nais 
and  Support 

[VV.  Dot  82-J1401  Filtd  11-J7-8S:  8:45  -m) 
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44  CFR  Part  67 

I  Docket  No  FEMA  64511 

National  Flood  Ir^urance  Prograrru 
Proposed  Base  Flood  Elevations  for 
the  City  of  Columbta.  South  Carolina 

AGENCY:  1  'uieral  fcjnerguncy 
M.'.i:.ii;fT,ient  .\gency  (FEMAJ. 

action:  Proposed  rule. 

SUMMARY:  Technical  information  or 

:  I  in;:':ents  are  solicited  on  the  proposed 
biibe  fiood  elevations  described  below. 

The  proposed  base  flood  elevations 
will  be  the  basis  for  the  flood  plain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
h^.Mirance  Program  (NFIP). 

DATES:  The  period  for  comment  will  be 
ninet\  (90)  da\'s  fnllowing  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
aboVe-named  community. 

ADDRESSES:  Map  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  pro[)o»fd 
base  flood  elevations  are  available  for 
review  at  the  Mayor's  Office. 

Send  comments  to:  Honorable 
Kirkman  Finley.  Mayor,  City  of 
Columbia.  P.O.  Box  147,  Columbia, 
South  Carolina  29217. 


51900 
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FOR  FUfTTHER  INFORMATION  CONTACT: 

Mr.  Brian  R.  Mrazik,  Acting  Chief, 
Engineering  Branch,  Natural  Hazards 
Division,  Federal  Emergency 
Management  Agency,  Washington.  DC. 
20472,  (202)  287-0230 
SUPPLEMENTARY  INFORMATION:  The 
Associate  Director,  State  and  Local 
Programs  and  Support,  gives  notice  of 
the  proposed  base  flood  elevations  (100 
year  flood)  for  the  City  of  Columbia, 
South  Carolina  in  accordance  with 
Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234), 
87  Stat.  980,  which  added  Section  1363 
to  the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90-448),  42  U.S.C.  4001-4128,  and  44  CFR 
Part  67. 

The  base  flood  elevations  together 
with  the  flood  plain  management 
measures  required  by  §  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  the  community  must 
change  any  existing  ordinances  that  are 
more  stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  State  or  regional  entities.  The 
proposed  base  flood  elevations  will  also 
be  used  to  calculate  the  appropriate 
flood  insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

The  proposed  base  flood  elevations 
for  selected  locations  are: 


^^^      ^^ 

(NGVDl  Elevations 

Existing       Proposed 

Gills              700  Downstream  of 
Cree*             Garnefs  Ferry  Road 

Gills                1  100'  Downstream  ol 
CreeH.            Gamefs  Ferry  Road 

1510 
1500 

152  0 
151.0 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  Special  Flood  Hazard  Areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  Flood  plains. 


(National  Flood  Insurance  Act  of  1968  (Title 
Xni  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1969  (33  FR 
17804,  November  28,  1968),  as  amended:  42 
U  S.C.  4001^128;  Executive  Order  12127,  44 
FR  19367:  and  delegation  of  authority  to 
Associate  Director,  State  and  Local  Programs 
and  Support) 

Issued:  October  15.  1982. 
Lee  M.  Thomas, 

Ansociate  Director,  State  and  Local  Programs 
and  Support. 

[FV  Doc  82-31408  Filed  11-17-82.  8;45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[BC  Docket  No.  82-542;  RM-4110] 

FM  Broadcast  Station  in  Kailua  and 
Honolulu,  Hawaii;  Dismissal  of 
Proposed  Rule 

agency:  Federal  Communications 

Commission. 

action:  Dismissal  of  proposed  rule. 

summary:  This  action  dismisses  a 
proposal  to  have  Channel  242  deleted 
from  Kailua  and  reassigned  to  Honolulu, 
Hawaii,  in  response  to  a  petition  filed  by 
Mduna  Kea  Broadcasting  Company.  The 
rule  making  is  dismissed  at  the  request 
of  the  petitioner. 

FOR  FURTHER  INFORMATION  CONTACT. 
Montrose  H.  Tyree,  Broadcast  Bureau, 
(202)  632-7792. 
SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  Amendment  of 
§  73.202(b).  Table  of  Assignments,  FM 
Broadcast  Stations,  (Kailua  and 
Honolulu,  Hawaii)  BC  Docket  82-542, 
RM^llO. 

Report  and  Order  (Proceeding 
Terminated) 

Adopted:  .November  1.  1982. 
Released.  November  8,  1982. 

1.  Before  the  Commission  is  the  Notice 
of  Proposed  Rule  Making,  47  FR  36247, 
published  August  19, 1982,  proposing  the 
reassignment  of  Channel  242  from 
Kailua.  Hawaii,  to  Honolulu,  Hawaii. 
The  Notice  was  issued  in  response  to  a 
petition  filed  by  Mauna  Kea 
Broadcasting  Company  (petitioner), 
hcensee  of  Station  KSHO-FM,  Kailua, 
Hawaii.  Supporting  comments  were  filed 
by  the  petitioner. 

2.  In  its  commeats,  petitioner  refers  to 
para.  3  of  the  Notice  in  which  the 
Commission  refuses  to  modify  its  license 
to  specify  Honolulu,  citing  the  cases  of 
Asbbacker  Radio  Corp.  v.  FCC.  328  U.S, 
327  (1945),  and  Riverside  and  Santa 
Ana,  California.  65  F.C.C.  2d  920  (1977) 


recon.  denied  68  F.C.C.  2d  557  (1976). 
Petitioner  claims  that  the  cases  cited  by 
the  Commission  are  distinguishable  in 
that  these  cases  propose  to  cease 
providing  transmission  service  to  its 
former  specified  city  of  license. 
Petitioner  contends  that  the  critical 
distinction  here  appears  to  be  a 
continuation  of  service  to  the  former 
community  of  license.  It  argues  that  it 
has  asserted  its  intention  to  continue  to 
serve  Kailua  and  maintain  its  main 
studio  there.  Thus,  if  believes  it  falls 
within  the  policy  set  forth  in  the  Santa 
Ana  and  Riverside  proceeding.  As  an 
additional  matter,  petitioner  argues  that 
if  Channel  242  is  reassigned  to  Honolulu, 
an  application  to  change  its  station 
location  should  not  be  subject  to  the 
filing  of  competing  applications. 
However,  if  a  competing  application  is 
tendered,  it  would  then  dismiss  its 
application  and  operate  on  Channel  242 
at  Kailua  under  §  73.203,  since  Kailua  is 
within  15  miles  of  Honolulu.  Petitioner 
submits  that  it  does  not  wish  to  risk  a 
comparative  application  proceeding.  In 
the  alternative,  petitioner  has  requested 
to  withdraw  from  this  proceeding 
without  any  action  on  its  request. 

3.  We  have  held  that  under  existing 
law,  we  carmot  approve  a  modification 
of  license  to  specify  a  new  city,  without 
the  opportunity  to  permit  other 
interested  persons  to  apply  for  the 
assigned  channel.  Petitioner  would  have 
us  bypass  this  procedural  right  either  by 
a  modification  of  license  or  by  applying 
§  73.203(b),  the  15  mile  rule  we  have 
consistently  held  that  we  cannot  assign 
a  channel  for  the  first  time  to  a 
community  without  permitting  interested 
parties  to  apply  for  a  station  there. 
Riverside  and  Santa  Ana.  California, 
supra.  Petitioner  argues  that  the  instant 
case  is  distinguishable  on  the  basis  that 
the  cities  of  license  would  not  have  to 
change  as  it  did  in  the  Riverside-Santa 
Ana  proceeding.  However,  the 
Asfibacker  doctrine  provides  that  the 
right  to  comparative  consideration  on 
one's  application  must  be  given  to  all 
newly  available  frequencies.  To  assign 
Channel  242  to  Honolulu  and  not  allow 
interested  parties  to  apply  would 
circumvent  the  opportunity 
contemplated  imder  the  court's  holding. 
The  same  type  of  circumvention  would 
occur  in  our  opinion  if  Channel  242  were 
to  be  assigned  to  Honolulu  and  used  at 
Kailua  under  the  15  mile  rule.  We  see  no 
public  benefit  in  assigning  the  channel 
to  Honolulu  if  that  city  is  not  to  be  the 
community  of  license.  Therefore,  we 
shall  permit  petitioner  to  withdraw  its 
petition  and  continue  to  operate  the 
channel  at  Kailua. 
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4.  In  view  of  the  foregoing,  it  is 
ordered.  That  the  petition  of  Mauna  Kea 
Broadcasting  Company,  requesting  the 
reassignnyent  of  Channel  242  from 
Kailua  to  Hono!uIu,  Hawaii,  is  hereby 
dismissed. 

5.  It  is  further  ordered,  That  this 
proceeding  is  terminated. 

6.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree.  Broadcasi  Bureau  (202)  632-7792. 

Federal  Communications  Commission. 
Roderick  K.  Porter. 

Ch}i'f.  Policy  and  Rules  Division,  Broadcast 
Bureau. 

(re  Dot.  ii.;-Jl.SO~  Filed  11-17-82.  8:45  am) 
BIUJNG  COD£  6712-01-M 


47  CFR  Part  97 

[PR  Docket  No.  82-727;  Riyi-4044;  FCC  82- 

4571 

Amendment  of  the  Commission's 
Rules  To  Revise  the  Procedures  for 
Determining  Eligibnity  for  the  Novice 
Class  Amateur  Radio  Operator  License 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Commission  proposes  to 
amend  the  Amateur  Radio  Service  Rules 
to  eliminate  the  mail-back  step  in  the 
Novice  Class  written  test  procedure  and 
ins^pad  require  that  the  eligible  amateur 
radio  operator  who  conducts  the 
telegraphy  element  of  the  Novice  Class 
exam  also  prepare,  conduct  and  grade 
the  written  element  of  that  exam.  We 
also  propose  to  require  that  the  eligible 
amateur  radio  operator  who  conducts 
the  examination  base  it  on  the  syllabus 
for  the  Novice  examination  contained  in 
the  FCC  publication  Study  Guide  for  the 
Amateur  Radio  Operator  License 
Examinations.  This  action  is  being 
proposed  to  reduce  the  delay  in 
obtaining  Novice  Class  licensees  and  to 
conserve  resources  now  directed  to 
what  the  Commission  believes  is  an 
unnecessary  and  burdensome  method  of 
determining  Novice  Qass  license 
eligibility. 

DATES:  Comments  are  due  by  February 
15, 1983  and  replies  by  March  15, 19B3. 
FOR  fuhther  iwkximation  contact: 
Harold  Salters,  Private  Radio  Bureau, 
FCC,  Washington,  DC  20554. 
SUPPLEINENTARY  MFORMATTOfr 

List  of  Subjects  ia  47  CFR  Part  97 

Radio. 

In  the  nratter  of  amenchnent  of  Part  97 
of  the  Commission's  rales  to  revise  the 
procednres  for  determining  eligibility  for 
the  Novice  Class  Amateur  Radio 


Operator  License;  PR  Docket  No.  82-727. 
RM-4044. 

Notice  of  Proposed  Rule  Making 

Adopted:  October  21. 1982. 
Released:  November  4,  1982. 

Introduction 

1.  Notice  of  Proposed  Rule  Making  in 
the  above-entitled  matter  is  hereby 
given. 

Z  The  Commission  proposes  to  amend 
the  Amateur  Radio  Service  rules.  Part 
97,  to  ehminate  the  mail-back  procedure 
in  the  certification  of  applicants  for  the 
Novice  Class  amateur  radio  operator 
license.  We  expect  that  the  revised 
procedure  herein  proposed  will  rediif.f 
the  delay  in  obtaining  a  Novice  Class 
license,  and  will  allow  the  Comnus.sioii 
to  conserve  resources  now  directed  to 
what  we  believe  is  an  urmecessary  and 
burdensome  method  of  delerming 
Novice  Class  license  eligibility.'  - 

Background 

3.  Amateur  Rule  §  97.28(b).  47  CFR 
97.2a(b),  sets  forth  the  current  procedure 
for  obtaining  a  Novice  Class  amateur 
radio  operator  license.  The  applicant 
must  select  an  amateur  radio  operator  to 
administer  the  slow  speed  telegraphy 
test.  Element  1(A),  and  written  test. 
Element  2.  The  person  selected  is 
required  to  determine  the  content  of  the 
Element  1[A)  test  and  judge  whether  the 
applicant  has  passed  it.  The  written 
Element  2  test  papers,  however,  must  be 
obtained  from  the  Commission  and  then 
mailed  back  to  the  Commission  to  be 
graded.  Element  2  tests  the  applicant's 
knowledge  of  elementary  telegraphy 
operating  practices.  The  passing  score 
for  all  amateur  license  written  tests  is 
seventy-four  percent. 

4.  The  person  selected  by  the 
applirant  must  hold  an  amateur  radio 
operator  license  of  the  General  Class  or 
higher,  must  be  at  least  18  years  old.  and 
must  be  unrelated  to  the  applicant 
Within  ten  days  after  the  Novice 
applicant  has  successfully  passed  the 
Element  ItA)  telegraphy  test,  liie 
applicant  must  send  a  completed  license 
application  form  {FCC  Form  610)  to  the 


The  current  Radio  Rtgiilations  of  the 
InlcrnalmnHl  Telecommunications  Unnw  ri'qujre  the 
Commfssion  to  ascertain  ttiat  "lahiy  peiTion 
operating  the  apparatus  of  an  amateur  stalifMi  shall 
have  proved  that  h«  is  able  Iti  smd  corrrctly  hy 
hand  and  to  ret-xive  correctly  by  ear.  tevls  in  Mors* 
code  signals."  The  Radio  IVgiilalions  also  rcquirf- 
the  Commission  to  'lake  jnch  measurrs  as  the>- 
judjje  necessary  to  Terify  the  technical 
Qualificafiors  o(  any  person  opcratiag  the  app<tr»his 
of  an  amateur  statioo. '  Article  41.  Amateur 
Stations,  paragraphs  1563  and  1564.  Section  3  (1) 
and  121. 

'Section  30,1|1)|1|  of  the  CommunicBllons  Ail  of 
19:<4.  as  amended,  authorizes  the  Commission  tu 
prescritie  the  qaalificatiapn  oi  statioo  o|>prators. 


CommissioTL  Upon  receipt  of  the 
properly  completed  bcense  appltcalion, 
the  Commission  verifies  the 
certifications  and  mails  a  packet 
containing  instructions  and  the  Element 
2  written  test  papers  to  the  amateur 
radio  operator  to  administer  to  the 
applicant. 

5.  The  EHefnent  2  papers  must  be 
mailed  hnrk  to  the  Commission  either 
completed  or  nnoptmed  if  the  test  has 
not  been  taken,  no  later  than  sixty  days 
after  the  date  the  papers  were  m;<tlpd. 
To  enforce  this  mail^jack  system,  the 
Commission  maintains  a  tickler  file  to 
discover  if  there  has  been  a  failure  to 
return  the  papers,  \  forfeiture  of  St25T)0 
may  t)e  imposed  against  an  amateur 
radio  operator  for  failure  to  reply  to 
Commission  correspondenre  rr'E.irding 
missing  test  papers. 

6.  Element  2  tests  returned  in  a  timely 
fashion  are  graded  by  Commission 
personnel.  If  the  applicant  receives  a 
passing  score,  a  Novice  Class  license  is 
issued  If  not,  the  applicant  is, notified  of 
failure  to  pass  the  exam. 

Problems  With  The  Current  Novice 
Certification  Procedure 

7.  We  have  received  many  complaints 
from  the  amateur  radio  community 
about  the  long  delays  inherent  in  the 
mail-back  system.  In  some  cases,  eight 
weeks  have  elapsed  from  ihe  tinie  the 
Commission  received  the  rt-ques!  for 
Element  2  test  papers  until  a  license  or 
notice  of  failure  was  issued.  We  have 
also  received  numerous  complaints 
about  the  necessity  for  scheduling 
separate  test  dales  to  con-plete 
Elements  1(A)  and  2. 

8.  Den/jLS  M.  Dutton.  an  amateur  radio 
operator,  filed  a  petition  for  rulemaking. 
RM-^(i44,  or,  Dettmber  10,  1901  '  In  his 
petition.  Mr,  Dutton  requests  the 
amendment  of  the  Commission's  Rules 
to  permit  the  amateur  radio  operator 
who  administers  the  Element  liA] 
telegraphy  test  to  also  grade  the  written 
Kiement  2  examination.  The  petitioner 
concludes  that  this  procedure  would 
reduce  the  delay  between  the  time  the 
applicant  for  the  Novice  bcense  takes 
the  examination  and  the  time  the 
applicant  receives  his  license  and 

(  ommences  station  ope.ratiaiis  The 
Commission  beheves  the  petitioner  s 
argument  has  merit 

9.  The  cost  of  the  Element  2  mail-bark 
program  far  exceeds  any  benefits  the 
Commission,  and  by  extension,  the 
public,  receives.  The  Commission 
expends  resources  on  preparation. 


MIM-40M  was  piacrd  on  Public  .Nutice  on 
Ki'tiruary  12.  19B2.  No  coBiinenta  on  tttis  petitior, 

VMTf  recfi^ed  in  respun.'.e  lo  oar  .\u1iCR. 
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printing,  distribution,  grading  and 
enforcement  functions  associated  with 
administering  the  mail-back  procedure. 
The  mail-back  step  for  the  Novice  Class 
exam  is  essentially  a  pro  forma  matter, 
considering  that  approximately  97 
percent  of  the  applicants  pass.  This  high 
pass  rate  can  be  attributed  to  two 
factors.  First,  both  the  Novice  telegraphy 
and  written  exams  are.  due  to  the 
elementary  skills  and  operating 
knowledge  required  of  a  Novice  class 
operator,  relatively  easy  to  pass. 
Second,  the  Novice  Class  license 
conveys  limited  operating  privileges  in 
the  telegraphy  mode  only;  no  voice 
communications  are  permitted.  Thus, 
any  appUcant  must  have  sufficient 
telegraphy  skill  and  knowledge  of  radio 
practice  and  operating  regulations  just 
to  take  advantage  of  die  privileges 
granted  to  Novice  Class  licensees. 

Proposal 

10.  In  view  of  the  foregoing,  the 
Commission  proposes  eliminating  the 
mail-back  step  in  the  Novice  test 
procedure  and  requiring  that  the 
amateur  radio  operator  selected  by  the 
applicant  prepare,  conduct  and  grade 
the  written  element  of  the  Novice  class 
Ucense  examination  in  addition  to  the 
telegraphy  element.  We  propose  to 
require  the  amateur  radio  operator 
administering  the  written  exam  to  the 
applicant  to  prepare  examination 
questions  based  on  the  Element  2 
syllabus  contained  in  the  Commission's 
Study  Guide  for  the  Amateur  Radio 
Operator  License  Examinations. 
Alternatively,  we  request  conmients  on 
whether  or  not  the  Commission  should 
publish  a  list  of  suitable  questions  based 
on  the  Element  2  syllabus  from  which 
the  examiner  would  prepare  the  written 
examination. 

11.  We  are  requiring  that  the  Element 
2  examination  be  based  on  those  topics 
outlined  in  the  Commission's  Study 
Guide  because  all  amateur  radio 
operator  license  exams  prepared  by  the 
Commission  are  based  on  the  Study 
Guide.  *  The  syllabus  for  each  exam 
element  that  appears  in  the  Study  Guide 
is  carefully  prepared  by  the  staff, 
regularly  updated  and  based  upon 
extensive  input  from  the  amateur  radio 
community.  The  Conunission's  reliance 
on  the  Study  Guide  and  our  belief  that 
eligible  amateur  licensees  are  competent 
and  committed  to  the  goals  of  the 
Amateur  Radio  Service,  assures  us  that 


*  See  Study  Guide  for  the  Amateur  Radio 
Operator  Ucense  Examination,  PR  Bulletin  1035. 
January  1960.  The  Conunission  routinely 
recommends  that  Ucense  applicants  preparing  for 
amateur  radio  examinations  obtain  the  Study  Guide 
and  direct  their  studies  toward  the  subject  matter 
described  ui  it. 


the  Element  2  written  exam  prepared  by 
the  amateur  radio  operator  will  fairly 
test  whether  an  applicant  for  a  Novice 
Class  operator  hcense  has  the  requisite 
qualifications.  We  will  also  require  that 
the  Element  2  exam  be  in  written  form 
and  that  a  copy  of  the  applicant's 
written  test  papers  be  retained  by  the 
amateur  radio  operator  who  has 
conducted  the  exam  for  one  year  after 
giving  the  written  test.  The  Commission 
requests  comments  from  the  public  on 
whether  there  is  any  enforcement 
benefit  to  requiring  the  retention  of  the 
written  exam  for  one  year  by  the 
volunteer  examiner.  "The  public  is  also 
invited  to  suggest  in  their  comments  any 
alternative  means  that  the  Commission 
could  have  to  assure  that  the  written 
exams  are  administered  in  good  faith 
with  our  Rules. 

12.  After  Elements  1(A)  and  2  have 
been  given,  the  Hcensing  process 
remains  essentially  the  same  as 
described  in  Amateur  Rule  Section 
97.28.  The  amateur  radio  operator  who 
has  administered  Elements  1(A)  and  2 
will  certify  on  FCC  Form  610  that  the 
applicant  has  passed  both  Elements,  and 
that  he  or  she  (the  amateur  radio 
operator)  is  eligible  to  give  the  Novice 
examination  (see  Appendix  B).  The 
applicant  will  complete  the  license 
application  and  send  it  to  the 
Commission.  The  Commission  will 
verify  the  certifications  and  issue  a 
Novice  Class  amateur  radio  Ucense  to 
the  applicant  if  the  application  is 
otherwise  in  order.  No  license 
application  will  be  sent  to  the 
Commission  unless  the  applicant  has 
passed  both  Elements.  See  Appendix  A 
for  the  proposed  rule  changes. 

13.  This  proposal  fully  comports  with 
the  statutory  authority  conveyed  by  the 
Commimications  Amendments  Act  of 
1982.' Section  4(f)  of  the 
Communications  Act  of  1934  (47  U.S.C. 
154(f)]  was  amended  to  permit  the 
Commission,  for  purposes  of  preparing 
or  administering  any  examination  for  an 
amateur  station  operator  license,  to 
"accept  and  employ  the  voluntary  and 
uncompensated  services  of  any 
individual  who  holds  an  amateur  station 
operator  license  of  a  higher  class  than 
the  class  license  for  which  the 
examination"  is  being  conducted  or 
prepared.  Since  our  proposal  described 
here  would  have  the  Novice  Element  2 
written  examination  prepared, 
conducted  and  graded  by  holders  of  a 
General  Class  or  higher  license,  the 
statute's  demands  are  met.  As  the 
statute  requires,  our  proposal  (see 
Appendix  A)  prohibits  any  person 


>  Communications  Amendments  Act  of  1982. 
Public  Law  97-259.  enacted  Septemberl3. 1982. 


financially  interested  in  the  manufacture 
or  distribution  of  amateur  radio 
equipment,  or  in  the  preparation  or 
distribution  of  any  amateur  operator 
license  study  publications,  from 
conducting  the  examination  for  a  Novice 
Class  operator  license. 

Conclusion 

14.  Notice  is  hereby  given  that  it  is 
proposed  to  amend  47  CFR  Part  97  in 
accordance  with  the  proposal  set  forth 
in  the  attached  Appendix  A. 

15.  For  purposes  of  this  non-restricted 
notice  and  comment  rule  making 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  notice  of  proposed  rule  making 
until  the  time  a  public  notice  is  issued 
stating  that  a  substantive  disposition  of 
the  matter  is  to  be  considered  at  a 
forthcoming  meeting  or  until  a  final 
order  disposing  of  the  matter  is  adopted 
by  the  Commission,  whichever  is  earlier. 
In  general,  an  ex  parte  presentation  is 
any  written  or  oral  communication 
(other  than  formal  written  comments/ 
pleadings  and  formal  oral  arguments) 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
member  of  the  Commission's  staff  which 
addresses  the  merits  of  the  proceeding. 
Any  person  who  submits  a  written  ex 
parte  presentation  must  serve  a  copy  of 
that  presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  the  matters  not 
fully  covered  in  any  previously-filed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation;  on  the  day  of  oral 
presentation,  that  written  summary  must 
be  served  on  the  Conunission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  state  by 
docket  number  and  the  proceedings  to 
which  it  relates.  See  generally,  Section 
1.1231  of  the  Commission's  rules,  47  CFR 
1.1231.  A  summary  of  the  Commission's 
procedures  governing  ex  parte  contacts 
in  informal  rulemakings  is  available 
from  the  Commission's  Consumer 
Assistance  Office,  Washington.  DC 
20554.  (202)  632-7000. 

16.  Authority  for  issuance  of  this 
Notice  is  contained  in  Sections  4(f),  4(i) 
and  303  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(f).  154(i) 
and  303.  Pursueint  to  applicable 
procedures  set  forth  in  S  1.415  of  the 
Commission's  Rules,  interested  persons 
may  file  comments  on  or  before 
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February  15. 1983,  and  reply  comments 
on  or  before  March  15, 1983.  All  relevant 
and  timely  comments  will  be  considered 
by  the  Commission  before  final  action  is 
taken  in  this  proceeding.  In  reaching  its 
decision,  the  Commission  may  take  into 
consideration  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  or  a  writing 
indicating  the  nature  and  source  of  such 
information  is  placed  in  the  public  file, 
and  provided  that  the  fact  of  the 
Commission's  reliance  on  such 
information  is  noted  in  the  Report  and 
Order. 

17.  In  accordance  with  Section  1.419 
of  the  Commission's  Rules,  47  CFR  1.419, 
formal  participants  must  file  an  original 
and  five  copies  of  their  comments  and 
other  materials.  Participants  who  wish 
each  Commissioner  to  have  a  personal 
copy  of  their  comments  should  file  an 
original  and  eleven  copies.  Members  of 
the  general  public  who  wish  to  express 
their  interest  by  participating  informally 
may  do  so  by  submitting  one  copy.  All 
comments  are  given  the  same 
consideration,  regardless  of  the  number 
of  copies  submitted.  All  documents  will 
be  available  for  public  inspection  during 
regular  business  hours  in  the 
Commission's  Public  Reference  Room  at 
its  headquarters  in  Washington,  DC. 

18.  The  Commission  has  determined 
that  Sections  603  and  604  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub, 
L.  96-354)  do  not  apply  to  this  rule 
making  proceeding  since  this  proposal 
simply  sets  forth  a  procedural  change  in 
amateur  radio  examination  procedures. 
The  rules  herein  proposed  would  neither 
compel  amateur  operators  to  acquire 
any  new  or  different  equipment,  nor 
interfere  with  commonly  employed 
practices.  Consequently,  there  would  be 
no  economic  impact  on  small 
businesses,  small  organizations  or  small 
governmental  jurisdictions. 

19.  It  is  ordered  that  the  Secretary 
shall  cause  a  copy  of  this  Notice  to  be 
served  upon  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  and  that  the  Secretary 
shall  also  cause  a  copy  of  this  Notice  to 
be  published  in  the  Federal  Register. 

20.  For  further  information  on  this 
proceeding,  contact  Harold  Salters, 
Private  Radio  Bureau.  Federal 
Communications  Commission, 
Washington,  DC  20554,  (202)  632-7597. 

(Sees.  4,  303,  48  Stat,  as  amended.  1066.  1082: 
47  U.S.C.  154.  303.) 

Federal  Communications  Commission. 
William  [.  Tricarico, 
SecKtary. 


Appendix  A 

PART  97— [AMENDED] 

The  Commission  proposes  to  amend 
Part  97,  Chapter  I,  Title  47  of  the  Code  of 
Federal  Regulations  as  follows: 

1.  Section  97.28  is  amended  by 
revising  paragraphs  (b),  (b)(1),  (b)(2)  and 
(b)(3).  As  revised  §  97.28  reads  as 
follows: 

§  97.29    Manner  of  conducting 
examinations. 

*         «         *         *         • 

(b)  The  examination  for  a  Novice 
Class  operator  license  shall  be 
conducted  by  an  amateur  radio  operator 
selected  by  the  applicant,  unless 
otherwise  prescribed  by  the 
Commission.  The  amateur  radio 
operator  selected  shall  be  at  least  18 
years  old,  shall  be  unrelated  to  the 
applicant,  and  shall  be  the  holder  of  an 
Amateur  Extra,  Advanced  or  General 
Class  operator  license.  The  Element  2 
written  test  shall  be  prepared  by  the 
amateur  radio  operator  to  test  the 
applicant  in  each  general  subject  area 
listed  in  the  syllabus  for  the  Novice 
Class  license  examination  contained  m 
the  Commission's  Study  Guide  for  the 
Amateur  Radio  Operator  License 
Examinations. 

(1)  When  the  applicant  successfully 
completes  examination  Elements  1  (A) 
and  2,  he/she  shall  submit  an 
application  (FCC  Form  610)  to  the 
Commission's  offit.e  in  Gettysburp. 
Pennsylvania  17325.  The  appliciition 
shrill  include: 

(i)  The  name  and  permanent  address 
of  the  amateur  radio  operator 
conducting  the  examination; 

(li)  A  description  of  the  amateur  radio 
operator's  qualifications  to  conduct  the 
examination: 

(iii)  The  amateur  radio  operator's 
certification  that  the  applicant  has 
passed  telegraphy  Element  1  (A|  and 
written  test  Element  2; 

(iv)  The  signature  of  the  amateur  radio 
operator  conducting  the  examination, 

(2)  The  amateur  radio  operator 
conducting  the  Novice  examination  shall 
be  responsible  for  the  proper 
preparation  and  necessary  supervision 
of  the  examination.  A  copy  of  the 
applicant's  test  papers  must  be  retained 
in  the  amateur  radio  operator's  station 
records  for  one  year  after  the 
administration  of  the  examination. 

(3)  Any  person  who  owns  a  significant 
interest  in,  or  is  an  employee  of,  any 
company  or  other  entity  which  is 
engaged  in  the  manufacture  or 
distribution  of  equipment  used  in 
connection  with  amateur  radio 


transmissions,  or  in  the  preparation  or 
distribution  of  any  publication  used  in 
preparation  for  obtaining  amateur 
station  operator  licenses,  shall  not  be 
eligible  to  conduct  the  examination  for  a 
Novice  Class  operator  license. 

«  «  «  •  • 

2.  Section  97.31  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§97.31     Grading  of  examinations. 

«  ■  «  «  • 

'b)  Sc\'enty-four  percent  (74%)  is  the 
passing  grade  for  all  written  tests 
Commission  personnel  will  grade  all 
written  tests  except  the  Novice  Clas., 
Element  2  written  test  which  will  be 
graded  by  the  amateur  radio  op'  rator 
conducting  the  test  for  the  No\  .ce  Giess 
applicant. 

Appendix  B 

Until  FCC  Form  610  is  revised  to 
include  the  certification  required  by 
§  97.28(b)(1),  the  statement  on  the 
current  edition  (December,  1981)  must 
be  modified.  This  should  be  done  as 
shown  below,  as  appropriate.  Words  to 
be  added  are  italic. 

Certification 

I  Certify  That 

1. 1  am  unrelated  to  the  applicant  (i.e. 
not  a  spouse,  parent,  child,  stepchild, 
sister,  brother,  aunt,  uncle,  niece, 
nephew,  grandparent,  grandchild,  in- 
law, stepbrother,  stepsister,  stepmother, 
stepfather). 

2. 1  am  at  least  18  years  of  age. 

3. 1  have  examined  the  applicant  and 
he/ihe  has  passed  Element  2. 

(Check  one) 

n  I  have  examined  the  applicant  within 

the  past  10  days  and  he/she  has  passed 

the  five  word  per  minute  telegraphy 

examination. 

D  I  have  not  examincrj  the  applicant  in 
Element  l(Aj  since  he/she  claims 
telegraphy  test  credit.  The  original  FCC 
Form  845,  Code  Credit  Certificate,  is 
attached. 

n  I  have  not  examined  the  applicant  in 

Element  ll.Aj  since  he/she  claims 
telegraphy  test  credit  Applicant's 
statement  is  attached  giving  the  license 
number,  expiration  date,  and  class  of 
commercial  radiotelegraphy  operator 
license  which  qualifies  him/her  for 
credit. 

(FR  Doc  82-31513  Filed  tl-17-M  KV,  i>m\ 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

49  CFR  Part  392 

TBMCS  Docket  No.  MC-105;  Notice  No.  82- 

101 

Railroad  Grade  Crossings;  Stopping 
Required 

agency:  Federal  Highway 
Administration  [FHWA],  DOT. 
action:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  FHWA  is  seeking 
comments  to  determine  if  the  current 
regulation  that  requires  drivers  of 
certain  motor  vehicles  transporting 
hazardous  materials  or  passengers  to 
stop  at«tfilroad  grade  crossings  should 
be  modified  to  exclude  crossings 
protected  by  certain  active  devices.  The 
National  Transportation  Safety  Board 
(NTSB)  has  recommended  that  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSR)  be  amended  to  be 
consistent  with  the  Uniform  Vehicle 
Code  (UVC). 

DATE:  Comments  must  be  received  on  or 
before  February  16, 1983. 
ADDRESS:  All  comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  document  and  must  be 
submitted  (preferably  in  triplicate)  to 
Room  3404.  Bureau  of  Motor  Carrier 
Safety,  400  Seventh  Street,  SW., 
Washington.  D.C.  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  J.  Fulnecky.  Bureau  of  Motor 
Carrier  Safety,  (202)  426-0034;  or  Mrs 
Kathleen  S.  Markman,  Office  of  the 
Chief  Counsel,  (202)  426-0346,  Federal 
Highway  Administration,  400  Seven 'h 
Street  SW.,  Washington,  DC.  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.  ET,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  At  the 
present  time,  49  CFR  392.10  and  Section 
11-703  of  the  UVC  have  different 
requirements  for  certain  vehicles  which 
must  stop  at  railroad  grade  crossings. 
This  conflict  revolves  around  the 
requirement  of  the  FMCSR  that  trucks 
regulated  by  the  FHWA  transporting 
certain  quantities  of  hazardous 
materials  and  buses  transporting 
passengers  must  stop  at  railroad- 
highway  grade  crossings  unless  the 
crossing  is  protected  by  a  highway 
traffic  signal  showing  green.  The  UVC 
does  not  require  that  these  vehicles  stop 
at  crossings  protected  by  active  devices 
which  automatically  indicate  the 
approach  of  a  train. 

The  NTSB  published  a  special  report 
entitled,  "Railroad/Highway  Grade 


Crossing  Accidents  Involving  Trucks 
Transporting  Bulk  Hazardous  Materials" 
on  September  24,  1981.  This  report 
contained  several  recommendations 
including  one  to  "amend  49  CFR  392.10 
to  require  trucks  carrying  bulk 
hazardous  materials  to  stop  at  crossings 
with  active  warning  devices  only  when 
the  devices  are  activated  to  warn 
drivers  of  an  approaching  train,  so  that 
it  will  be  consistent  with  the  UVC." 

This  report  also  states  that  according 
to  a  National  Highway  Traffic  Safety 
Administration  study  (Drivers'  Duties  at 
Railroad  Grade  Crossings — January 
1979)  "10  States  have  the  UVC  version,  2 
States  do  not  require  stops  where  there 
arf  open  gates,  and  36  States  require 
stops  at  all  crossings,  even  those  with 
gates  which  are  open.  ' 

The  FHWA  rule,  which  has  been  in 
effect  since  1937,  creates  a  safety 
standard  that  has  received  general 
acceptance  among  the  carriers  most 
affected  by  it.  The  carriers  impose  the 
obligation  on  drivers  because  of  (a)  the 
liability  which  could  result  from  an 
accident  caused  by  the  driver's  failure  to 
comply  with  a  well  recognized  standard 
of  care,  and  (b)  the  recognition  that  an 
addt'd  measure  of  prudence  is 
appropriate  when  a  number  of  human 
beings,  or  a  potentially  dangerous 
commodity  has  been  entrusted  to  their 
safekeeping.  The  rule  provides  for  a 
uniform  response  by  the  driver 
rt'gardless  of  the  warning  device  at  the 
crossing. 

The  UVC  is  a  set  of  recommended 
regulations  adopted  by  the  National 
Committee  on  Uniform  Traffic  Laws  and 
Ordmances.  an  independent,  non-profit, 
voluntary  association.  The  Committee  is 
comprised  of  over  100  representatives  of 
Federal,  State,  and  local  government 
units,  insurance  companies,  motor  clubs, 
Sdff  ty  councils,  and  others  who  are 
interested  in  developing  uniform  motor 
vehicle  laws  and  regulations. 

The  accident  statistics,  for  the  years 
1976-1980,  indicate  that  commercial 
motor  vehicles  transporting  hazardous 
material  were  only  involved  in  7%  of 
accidents  which  occurred  at  railroad 
grade  crossings.  Commercial  motor 
vehicles  transporting  hazardous 
materials  represent  approximately  15% 
of  the  total  truck  population. 

According  to  a  report  published  by  the 
Federal  Railroad  Administration  (FRA), 
'1975-1976  Non-Operation  of  Railroad — 
Highway  Train  Activate  Automatic 
Grade  Crossing  Warning  Devices,"  for 
the  year  1975,  there  were  136  grade 
crossing  accidents  in  which  signal  non- 
operation  was  reported.  There  were 
actually  25  signal  failures;  12  were  due 
to  equipment  failures,  9  were  due  to 
human  errors,  and  4  were  caused  by 


vandalism.  The  accident  statistics  for 
1976  were  comparable  with  124 
accidents  reported  due  to  non-operating 
signals,  in  which  there  were  actually  25 
signal  failures.  Twelve  were  attributed 
to  equipment  failures,  10  are  alleged  to 
be  human  error,  and  3  were  caused  by 
vandalism. 

For  the  accident  years  1976  through 
1980  there  were  473  accidents  involving 
motor  vehicles  and  trains  in  which  the 
railroad  warning  signal  was  reported  as 
not  functioning. 

For  this  same  time  period,  there  were 
9  accidents  at  active  railroad  grade 
crossings  with  active  warning  devices 
where  the  driver  of  a  truck  or  tractor/ 
trailer  combination  laden  with 
hazardous  materials  stopped  and  then 
proceeded  through  the  crossing.  For  the 
accident  years  1980  and  1981  (nine 
reporting  months  for  1981]  there  were  39 
collisions  involving  a  train  and  a  truck 
type  vehicle  where  the  railroad  grade 
warning  signal  was  not  functioning. 
Only  one  of  these  accidents  involved  a 
motor  vehicle  transporting  hazardous 
materials. 

Allegations  have  been  made  by  two 
States,  through  the  National  Committee 
of  Uniform  Traffic  Laws  and 
Ordinances,  that  the  regulation  requiring 
trucks  and  buses  to  stop  at  grade 
crossings  has  created  accident 
producing  situations  due  to  following 
vehicles  striking  the  stopped  truck  or 
bus.  Additional  data  or  information  is 
sought  regarding  the  extent  of 
incidences  of  such  collisions. 

In  view  of  the  above  available  data,  it 
is  believed  that  the  potential  for  a  train 
colliding  with  a  motor  vehicte  due  to  a 
grade  signal  malfunction  remains 
greater  than  the  potential  for  a  similar 
collision  resulting  from  driver  error. 

The  intent  of  §  392.10  is  to  minimize 
the  possibility  of  a  potentially 
catastrophic  collision  between  a 
commercial  motor  vehicle  transporting 
hazardous  materials  or  passengers  and 
a  train.  Section  392.10  emphasizes  that 
drivers  of  motor  vehicles  transporting 
hazardous  materials  or  passengers  must 
exercise  a  considerable  amount  of 
caution  at  all  railroad  grade  crossings. 
The  FHWA  is  requesting  comments  on 
the  following  issues: 

1.  Should  the  FHWA  retain  the 
present  rule  which  requires,  with  certain 
limited  exceptions,  vehicles  transporting 
hazardous  materials  and  buses 
transporting  passengers  to  stop  at  all 
railroad  grade  crossings? 

2.  Should  the  present  rule  be  amended 
to  provide  an  exception  to  the  stopping 
requirement  when  a  railroad  grade 
crossing  has  active  warning  devices 
installed? 
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3.  What  cost  savings,  if  any,  would  be 
derived  from  amending  49  CFR  392.10  so 
that  it  would  be  consistent  with  the 
UVC? 

4.  What  economic  effects,  if  any, 
would  a  revision  of  the  present  rule 
have  on  small  entities? 

All  comments  submitted,  will  be 
available,  both  before  and  after  the 
closing  date,  for  examination  by 
interested  persons  in  the  Docket  Room 
of  the  BMCS,  Room  3402.  400  Seventh 
Street  SW.,  Washington,  D.C.  20590. 

The  FHWA  has  determined  that  this 
document  contains  neither  a  major  rule 
under  Executive  Order  12291  nor  a 


significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation. 

A  draft  regulatory  evaluation  has 
been  prepared  and  is  available  for 
review  in  the  public  docket.  A  copy  may 
be  obtained  by  contacting  Mr.  Joseph  J, 
Fulnecky  at  the  address  provided  above 
under  the  heading  'Tor  Further 
Information  Contact."  The  FHWA 
specifically  requests  information  upon 
which  to  determine  whether  such  action 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  smail 
entities. 


List  of  Subjects  in  49  CFR  Part  392 

Hazardous  materials  transportation. 
Motor  carriers — drivers  practices. 
Railroad  grade  crossing 

49  i:.S  C    304.  1655,  49  CTO  1  4P| 
;(,^.itak>g  of  Fpderal  Domestic  .A-i-sis'-tnct: 
Program  Numbfr  2(1,21"  Motor  CiV-ifj 
Safety) 

IssumI  on  November  10,  19H1. 
Kenneth  L.  Piersoo, 

Director,  Bureau  of  Motor  Carrier  Safety. 
Federal  Highway  Administration. 

|FR  Doc  82-31523  Filed  11    r  nL  f.  v.,  uni| 
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This  section   of  the  FEDERAL   REGISTER 
contains   documents  other   than   rules   o' 
proposed   rules  that  are   applicable   to   the 
public.   Notices  ot  heanngs  and 
investigations,   committee   meetings,   agency 
decisions   and   rulings,   delegations   of 
auttiority,   filing  of  petitions  and 
applications  and  agency  statements  of 
organization   and   functions   are   examples 
of  documents   appearing   In   this   section 


CIVIL  AERONAimCS  BOARD 

[Order  82-11-56;  Docket  35634,  Agreement 
CJV.B.  28859  R-1  ttirough  R-10] 

Agreement  Adopted  by  the  Traffic 
Conferences  of  tfie  International  Air 
Transport  Association  Relating  to 
North  Atlantic  Cargo  Rates;  Order 

An  agreement  among  various 
members  of  the  International  Air 
Transport  Association  (lATA)  has  been 
filed  with  us  under  section  412(a)  of  the 
Federal  Aviation  Act  of  1958  (the  .-\cf) 
and  Part  261  of  our  Economic 
Regulations.  The  agreement  was 
adopted  at  the  Reconvened  23rd 
Meeting  of  TC12  Cargo  Tariff 
Coordinating  Conference  via  the  .Vorth 
Atlantic  (USA  to  Europe)  held  in 
Montreal  during  September  14-16,  1982, 
and  is  proposed  to  become  effective  on 
various  dates  ranging  from  December  1, 
1982  to  February  1,  1983. 

WhOe  the  agreement  extends  the 
validity  of  the  current  U.S.  to  Europe 
North  Atlantic  rates  structure,  due  to 
expire  next  month,  to  January  31, 1983, 
the  more  important  aspects  of  the 
agreement  involve  a  new  "neutral  rates" 
structure  proposed  for  Februdry  1,  1983, 
effectiveness.  As  such,  the  agreement 
seeks  to  relate  pricing  of  cargo  to  thp 
individual  characteristics  of  the 
shipment  rather  than  to  the  volume  of 
traffic  tendered  by  the  individual 
customer.  To  this  end,  it  eliminates  all 
"special  condition"  [e.g.  contract)  rates, 
construed  as  those  rates  available  only 
to  high  volume  shippers  and,  indeed, 
contains  no  incentive  rating  program  for 
high  volume  shippers  at  all.  Instead, 
while  leaving  charges  for  minimum-size 
shipments  unchanged,  it  generally 
reduces  general  commodity  and 
container  rates.  Specific  commodity 
rates  remain  at  current  levels,  although 
many  are  eliminated  where  made 
redundant  by  the  lowered  general 
commodity  rates.  Finally,  it  increases 
the  density  requirement  for 


containerized  shipments,  currently 
established  at  6500  cubic  centimeters 
per  kilogram  (180  cubic  inches  per 
pound),  to  6000  cubic  centimeters  per 
kilogram  (166  cubic  inches  per  pound) 
effective  July  1, 1983,  and  continues  to 
offer  flexibility  for  individual  members 
to  file  unilateral  pricing  changes. 
The  purpose  of  this  order  is  to 
establish  procedural  dates  for  the 
submission  of  carrier  justification  in 
support  of  the  agreement  and  comments 
by  mterested  parties.  All  U.S.  carrier 
members  of  lATA  providing  service 
within  the  area  covered  by  the 
agreement,'  shall  submit  justification 
showing  detailed  historical  data  on  the 
economic  status  of  their  North  Atlantic 
scheduled  cargo  services  for  the  year 
ended  September  30,  1982,  and  forecasts 
for  the  year  ending  September  30, 1983, 
in  the  tabular  format  suggested  in  Order 
75-7-88,  July  17,  1975.  The  carrier 
forecasts,  based  upon  both  present  and 
proposed  rates,  should  annualize 
expected  cost  and  revenue  increases 
and  should  specifically  document  cost 
changes  and  the  revenue  impact  of  the 
proposed  rates.  For  cargo  service  on 
scheduled  combination  aircraft,  present 
and  projected  costs  should  be  allocated 
between  the  passenger  and  cargo 
compartments  by  the  "space  method" 
stipulated  in  the  Nonpriorlty  Mai!  Rates 
decision.  53  C.A.B.  391  (1970),  with  full 
explanatory  notes  and  supporting 
statistical  data  to  describe  the 
methodology  used  in  making  the 
allocations.  In  addition,  the  justification 
should  provide  a  comparison  of  the 
present  and  proposed  rate  levels  and 
charges,  including  the  percentage 
increases  proposed  by  rate  category,  for 
major  US. -Europe  markets.  This 
comparison  should  also  contrast  the 
contract/special  condition  rates,  being 
eliminated  by  this  agreement  with  the 
proposed  rates  under  which  this  high- 
volume  traffic  is  expected  to  move; 
carriers  should  also  give  some 
indication  on  whether  they  expect  to 
offer  rating  incentives  for  high  volume 
shippers  outside  the  agreement.  Finally, 
the  carrier  submissions  should  also 
include  detailed  traffic  data  by  rate 
category,  as  well  as  capacity  and  load 
factor  information  for  the  historical 
period  and  for  the  forecast  period  under 
the  present  and  proposed  rates. 


'  These  are  The  Flying  Tiger  Line,  Int  ;  Pan 
American  World  Airways,  Inc..  and  Trans  World 
Airlines.  Inc. 


Accordingly,  it  is  ordered  that: 

1.  All  United  States  air  carrier 
members  of  the  International  Air 
Transport  Association  providing  service 
within  the  area  affected  by  Agreement 
C.A.B.  28859  shall  file  within  fourteen 
calendar  days  after  date  of  service  of 
this  order  full  documentation  and 
economic  justification  for  the  rates, 
charges  and  related  conditions 
embodied  in  the  subject  agreement; 

2.  Interested  persons  and  parties  shall 
submit  comments  and  objections  by 
November  30, 1982; 

3.  Interested  persons  and  parties  shall 
submit  replies  to  submissions  received 
in  response  to  ordering  paragraph  1 
above  and  replies  to  comments  received 
pursuant  to  ordering  paragraph  2  above 
by  December  14, 1982; 

4.  Insofar  as  foreign  air  transportation 
as  defined  by  the  Act  is  concerned, 
tariffs  implementing  the  agreement  shall 
not  be  filed  in  advance  of  Board  action 
on  the  agreement:  and 

5.  We  shall  serve  copies  of  this  order 
on  the  International  Air  Transport 
Association;  The  Flying  Tiger  Line.  Inc.; 
Pan  American  World  Airways.  Inc.:  and 
Trans  World  Airlines,  Inc. 

We  shall  publish  this  order  in  the 
Federal  Register. 
Herbert  P.  Aswall, 

Chief.  International  Fares  and  Hates  Division. 
Bureau  of  International  A  vtation. 

Phyllis  T.  Kaylor, 

Secretary. 

(FR  Doc,  82-,n675  Filed  11-17-82:  8-41  ,im| 
BILLING  COOE  6320-01-M 


[Docket  41007] 

Air  National  Fitness  Investigation; 
Notice  of  Assignment  of  Proceeding 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  William  A. 
Kane,  Jr.  Future  communications  should 
be  addressed  to  him. 

Dated  at  Washington,  D.C.,  November  15, 
1982. 
Elias  G,  Rodriguez, 

Chief  Administrative  Law  Judge. 

|FR  Doc,  82-:n673  Filed  lI-]7-fl2;  8:45  am| 
BiaiNO  CODE  6320-01-M 
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[DoGlwt  40847] 

Mid  Pacific  Airlines,  inc.  Fitness 
Investigation;  Notice  of  Assignment  of 
Proceeding 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  John  M. 
Vittone.  Future  communications  should 
be  addressed  to  him. 

Dated  at  Washington,  D.C.,  November  13. 
1982. 

Elias  C.  Rodriguez, 

Chief  Administrative  Low  Judge. 

[FR  Doc.  K-31«74  Hied  11-17-82:  8:44  am| 
BILLING  COOE  6320-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Final  Results  of  Administrative  Review 
of  Antidumping  Finding;  Kraft 
Condenser  Paper  From  Finland 

agency:  International  Trade 
Administration,  Commerce. 

ACTION:  Notice  of  Final  Results  cf 
Administrative  Review  of  Antidumping 
Finding. 

summary:  On  October  8, 1982.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
kraft  condenser  paper  from  Finland.  The 
review  covers  the  only  known  exporter 
of  this  merchandise  to  the  United  States. 
Tervakoski  Osakeyhtio.  and  the  period 
September  1  1980.  through  August  31. 
1981. 

Interested  parties  were  given  an 
oppctunity  to  submit  oral  or  wTitten 
(  omments  on  the  prelimin.'.ry  results. 
We  received  no  comments. 
EFFECTIVE  DATE:  November  18.  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

F.  Patrick  Pope  or  David  R.  Chapman, 
Office  of  Compliance,  Inlematitjna! 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  D.C.  20230, 
telephone:  (202)  377-2323. 

SUPPLEMENTARY  INFO««MATION: 

Background 

On  September  21, 1979,  the  Treasury 
Department  published  in  the  Federal 
Register  an  antidumping  finding  with 
respect  to  kraft  condenser  paper  from 
Finland  (T.D.  79-245,  44  FR  54696-7).  On 
October  8, 1982,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (47  FR 
44596)  the  preliminary  results  of  its  last 
administrative  review  of  the  finding.  The 
Department  has  now  completed  that 
administrative  review. 


Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  kraft  condenser  paper, 
meaning  capacitor  tissue  or  condenser 
paper  containing  80%  or  more  by  weight 
chemica)  sulphate  or  soda  wood  pulp, 
based  on  total  fiber  content.  Kraft 
condenser  paper  is  currently  classifiable 
under  items  252.4000,  252.4200,  and 
256.3080  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA). 

The  Department  knows  of  one 
e.xporter  of  Finnish  kraft  condenser 
paper  to  the  United  States,  Tervakoski 
Osakeyhtio.  The  review  covers  sales  to 
liiirelated  parties  during  the  period 
September  1,  1980,  through  August  31, 
1981. 

Final  Results  of  the  Review 

Interested  parties  were  invited  to 
comment  on  the  preliminary  re.suhs  '1  he 
Department  received  no  written 
comments  or  requests  for  disL;os:irt>  or  a 
he.-iring.  Tlierefore.  the  final  resuhs  of 
our  review  are  the  same  as  those 
presented  in  the  preliminar>  rtsults  ol 
review,  and  we  determine  that,  for  ine 
period  of  September  1,  1980  t.hrough 
August  31,  1981.  a  dt  miminis  margin  of 
0  001  percent  exists. 

The  Dnpartmenf  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
dumping  d'^ities  on  all  appropriate 
entries.  IndiviJual  differences  between 
United  States  price  and  foreign  market 
\  ahie  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue 
assessment  instructions  directly  to  the 
Cusioins  Service. 

Since  the  margin  for  Tervakoski 
Osakeyhtio  is  less  than  0.5  percent  and, 
therefore,  de  minimis,  the  Department 
vv.i!\  I's  the  tequirement  of  a  cash 
deposit  of  estimated  antidumping  duties, 
Hs  provided  for  in  section  353.48(b)  of 
the  Commerce  Regulations,  on  all 
shipments  of  Finnish  kraft  condenser 
paper  entered,  or  withdrawn  from 
w.irehouse.  for  consumption  on  or  after 
the  date  of  publication  of  this  notice. 
This  deposit  waiver  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review.  The  Department  intends  to 
conduct  the  next  administrative  review 
by  the  end  of  September  1983.  The 
Department  encourages  interested 
parties  to  review  the  public  recoid  and 
submit  applications  for  protective 
orders,  if  desired,  as  early  as  possible 
after  the  Department's  Receipt  of  the 
information  during  the  next 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(8)(1) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 


1675(a)(1))  and  section  35a^  of  the 
Commerce  Regulations  (19  CFR  353.53). 

Dated:  November  1Z  1982. 
Ganr  N.  Horlick, 

Deputy'  Assistant  Secretary  for  Import 

Administration. 

■FR  Drx  (0-»l«Be  Filed  Tl-i-'-tZ  H*f,  am| 
BHJJNG  CODE  3S10-2S-M 


Committee  for  the  Implementation  of 
Textile  Agreements 

Adjusting  ttie  Import  Restraint  Level 
for  Certain  Man-Made  Flt>er  Products 
from  the  Socialist  Republic  of  Romania 

\"\i'mhi-T  1.5.  liW2. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements. 
ACTION:  1   <  -easing  from  41,162  to  44,044 
(i.  /i  i!  •',*   jisignated  consultation  level 
for  women's,  girls',  and  infants'  man- 
made  fiber  coats  in  Category  635, 
produced  or  manufactxired  in  the 
Socialist  Republic  of  Romania  and 
exported  during  the  agreement  year 
which  began  on  April  1,  1982. 

(A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A.  numbers 
was  published  in  the  Federal  Register  on 
February  28, 1980  (45  FR  13172),  as  amended 
on  April  23. 1980  (45  FR  27463).  August  12, 

1980  (45  FR  53506).  December  24. 1980  (45  FR 
8.5142).  May  5. 1981  (48  FR  25121).  October  5. 

1981  (46  FR"  48963).  October  27,  1981  (46  FR 
52409),  February  9. 1982  (47  FR  5926).  and 
Mhv  13.  1982  (47  FR  20654)). 

SUMMARY:  Pursuant  to  agreement 
between  the  Governments  of  the  United 
States  and  the  Socialist  Republic  of 
Romania,  the  Bilateral  Wool  and  Man- 
Made  Fiber  Textile  Agreement  of 
September  3  and  November  3. 1980,  as 
amended,  between  the  two  governments 
is  being  further  amended  to  increase  the 
designated  consultation  level 
established  for  man-made  fiber  apparel 
products  in  Category  635  to  44,044  dozen 
for  the  agreement  year  which  began  on 
April  1, 1982,  and  extends  through 
March  31, 1983. 

EFFECTIVE  DATE:  -November  19, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dirina  Bass,  Iniernatinnii!  Truiie 
Spenwlist.  Offii  e  of  Texfiles  f-nd 
.Apparel,  U,S,  Department  of  Commerce, 
Washington,  DC.  20230  (202/377-J212). 
SUPPLEMENTARY  INFORMATION:  On  April 
1,  1982.  there  was  published  in  the 
Federal  Register  (47  FR  138561  ft  letter 
dated  Marrh  25.  1982  from  the  Chainriftn 
of  the  Committee  for  the  Implementiitiun 
(if  Textile  Agreements  to  the 
Commissioner  of  Customs  which 
established  levels  consultation  for 
certain  specified  categones  of  wool  and 


il90B 
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man-made  fiber  textile  products, 
including  Category  635.  produced  or 
manufactured  in  the  Socialist  Republic 
of  Romania,  which  may  be  entered  into 
the  United  States  for  consumption,  or 
withdrawn  from  warehouse  for 
consumption,  during  the  twelve-month 
period  which  began  on  April  1. 1982,  and 
extends  through  March  31, 1983.  In  the 
letter  published  below,  in  accordance 
with  the  terms  of  the  bilateral 
agreement,  as  further  amended,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
increase  the  twelve-month  level 
previously  established  for  Category  635 
to  44,044  dozen. 
Walter  C  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

November  15, 1982. 

Committee  for  the  Implementatioa  of  Textile 
Agreements 

Commissioner  of  Customs. 
Department  of  the  Treasury. 
Washington.  DC.  20229 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  issued  to  you  on  March  25.  1982  by 
the  Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
concerning  imports  into  the  United  States  uf 
certam  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
Rumania. 

Effective  on  November  19.  1982,  paragraph 
1  of  the  directive  of  March  25,  1982  is  further 
amended  to  increase  the  level  of  restraint  for 
man-made  fiber  textile  products  in  Category 
6J;5  to  44.044  dozen  '  for  the  twelve-month 
period  beginning  on  April  1.  1982  and 
extending  through  March  31,  1963. 

The  action  talcen  with  respect  to  the 
Government  of  the  Socialist  Republic  of 
Romania  and  with  respect  to  imports  of  man- 
made  fiber  textile  products  from  Romania  has 
been  determined  by  the  Committee  for  the 
Implementation  of  Textile  .Agreements  to 
involve  foreign  affairs  functions  of  the  United 
States.  Therefore,  these  directions  to  the 
Commissioner  of  Customs,  which  are 
necessary  for  the  implementation  of  such 
actions,  fall  within  the  foreign  affairs 
exception  to  the  rule-making  provisions  of  5 
U.S.C.  553.  This  letter  will  be  published  in  tht^ 
Federal  Register. 

Sincerely. 

Walter  C.  Lenahan. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(PR  Doc  82-31ST7  Filed  n-17-«2;  845  ami 
■ajJNQ  CODE  3510-2S-M 


'  The  level  of  restraint  has  not  been  adjusted  to 
rf-flect  any  imports  after  March  31. 1982. 


Controlling  Imports  of  Certain  Cotton 
Apparel  From  India 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements. 
ACTION:  Controlling  imports  of  men's 
and  boys'  other  cotton  coats  in  Category 
334,  produced  or  manufactured  in  India 
and  exported  during  the  agreement  year 
which  began  on  January  1, 1982,  at  a 
level  of  16,949  dozen. 

\.\  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A.  numbers 
was  published  in  the  Federal  Register  on 
Fehruan,-  28.  1980  (45  FR  13172).  as  amended 
on  April  23,  1960  (45  FR  27463),  August  12. 
1960  (45  FR  53506),  December  24. 1980  (45  FR 
85142),  May  5,  1981  (46  FR  25121),  October  5, 
1981  (46  FR  48963).  October  27. 1981  (46  FR 
,124091.  February  9.  1982  (47  FR  5926|.  and 
May  13.  1982  (47  FR  20654)] 

summary:  Under  the  teirns  of  tha 
Bilateral  Cotton,  Wool,  and  Man-Made 
Fiber  Textile  Agreement  of  December 
30,  1977,  as  amended,  between  the 
G<^)vemments  of  the  United  States  and 
India,  the  Government  of  the  United 
States  has  decided  to  control  the 
consultation  level  established  for  cotton 
textile  products  in  Category  334  during 
the  agreement  year  which  began  on 
January  1.  1982,  in  the  same  manner  as 
other  categories  are  currently  being 
controlled. 

EFFECTIVE  DATE:  ,\'ovember  19,  1982 
FOR  FURTHER  INFORMATION  CONTACT 
Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  US.  Department  of  Commerce, 
Washington,  DC.  20230  (202/377^212.) 
SUPPLEMENT ARY  INFORMATION:  On 
December  18. 1981,  there  was  published 
in  the  Federal  Register  (46  FR  61685)  a 
letter  dated  December  15. 1981,  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
to  the  Commissioner  of  Customs,  which 
established  levels  of  restraint  for  certain 
specified  categories  of  cotton,  wool,  and 
man-made  fiber  textile  products, 
produced  or  manufactured  in  India, 
which  may  be  entered  into  the  United 
States  for  consumption,  or  withdrawn 
from  warehouse  for  consumption,  during 
the  twelve-month  period  which  began 
on  January  1,  1982,  and  extends  through 
December  31.  1982.  In  the  letter 
published  below,  in  accordance  with  the 
terms  of  the  bilateral  agreement,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs 
also  to  prohibit  entry  of  cotton  textile 
products  in  Category'  334  in  excess  of 
lfi.940  dozen  during  the  same  agreement 
period.  The  level  of  restraint  has  not 
been  adjusted  to  account  for  any 
miport.«i  in  the  category  after  December 


31, 1981.  Charges  will  be  made  for  all 
merchandise  in  Category  334  exported 
on  and  after  January  1, 1982. 

Waiter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
November  15,  1982. 

Committee  for  the  Implementatioo  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  D.C.  20229 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  of  December  15,  1981  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements, 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool,  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
India. 

Under  the  terms  of  the  Arrangement 
Regarding  International  Trade  in  Textiles 
done  at  Geneva  on  December  20. 1973,  as 
extended  on  December  15. 1977  and 
December  22, 1981;  pursuant  to  the  Bilateral 
Cotton,  Wool,  and  Man-Made  Fiber  Textile 
Agreement  of  December  30, 1977.  as 
amended,  between  the  Governments  of  the 
United  States  and  India:  and  in  accordance 
with  the  provisions  of  Executive  Order  11851 
of  March  3. 1972.  as  amended  by  Executive 
Order  11951  of  January  6,^977,  you  are 
directed  to  prohibit  effective  on  November 
19,  1982  and  for  tlie  twelve-month  period 
beginning  on  January  1, 1982  and  extending 
through  December  31, 1982,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  textile  products  in  Category  334, 
produced  or  manufactured  in  India,  in  excess 
of  16.949  dozen.' 

Textile  products  in  Category  334  which 
have  been  released  from  the  custody  of  tlie 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C.  1448(b)  or  1484(a)(1)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A.  numbers 
was  published  in  the  Federal  Register  on 
February  28. 1980  (45  FR  13172).  as  amended 
on  April  23,  1980  (45  FR  27463).  August  12, 

1980  (45  FR  53506),  December  24, 1980  (45  FR 
85142).  May  5, 1981  (48  FR  25121).  October  5. 

1981  (46  FR  48963).  October  27. 1981  (46  FR 
52409).  February  9, 1982  (47  FR  5926),  and 
May  13,  1982  (47  FR  20654). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Ciommonwealth  of  Puerto  Rico. 

The  action  tal(en  with  respect  to  the 
Government  of  India  and  with  respect  to 
imports  of  cotton  textile  products  from  India 
has  been  determined  by  the  Committee  for 
the  Implementation  of  Textile  Agreements  to 
in\olve  foreign  affairs  functions  of  the  United 
States.  Therefore,  these  directions  to  the 


'  Thfc  level  of  restraint  has  not  been  adiusted  In 
rfflect  «ny  imports  after  Deceml>er  31,  19B1 
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Commissioner  of  Customs,  which  are 
necessary  for  the  implementation  of  such 
actions,  fall  within  the  foreign  affairs 
exception  to  the  rule-making  provisions  of  5 
U  S,C.  553.  This  letter  will  be  published  in  the 
Federal  Register. 

Sincerely. 
Walter  C.  Lenahar, 

Chairman.  Cowwittee  for  the  ImpletnenlaUon 
of  Textile  Agreements. 

II'R  Dor,  Si-lil.'i-e  Fili'd  11-17-82;  8:43  <lin| 
BILLING  CODE  3510-2S-M 


Increasing  the  Import  Restraint  Level 
for  Certain  Man-Made  Fiber  Textile 
Products  From  the  Republic  of 
Singapore 

November  15,  1982. 
agency:  Coip.mittep  for  thc> 
implementation  of  Textile  Agreements 
action:  Increasing  the  consultation 
level  for  man-made  fiber  woven  shirts  in 
Category  640.  produced  or  manufactured 
in  the  Republic  of  Singapore  and 
exported  during  the  agreement  year 
which  began  on  January  1,  1982,  from 
29.167  dozen  to  .36.6ti7  dozen 

(A  detailed  description  nf  the  tr\liit' 
ciilegories  in  terms  of  T.Sl'.S  ."X,  nunilnjs 
Wris  published  in  the  Federal  Register  on 
hV  t)ru8ry  28,  1980  (45  FR  1,3172),  as  Amended 
on  April  23,  1980  (45  KR  27463),  August  12, 
nmo  (45  FR  53506),  December  24,  1980  (45  FR 
85142),  May  5,  1981  (4b  FR  25121),  October  5, 
1981  (46  FR  48963).  October  27,  1981  (46  FR 
52409).  February  9,  1982  (47  FR  ,5926),  and 
.M.iv  13,  1982  (47  FR  206,54)) 

SUMMARY:  Pursuant  to  the  terms  of  the 
Bilateral  Cotton,  Wool,  and  Man-Made 
Fiber  Textile  Agreement  of  August  21. 
1981.  as  amended,  between  the 
Governments  of  the  United  States  and 
the  Republic  of  Singapore,  the 
consultation  level  established  for  man- 
made  fiber  textile  products  in  Category 
b4U  is  being  increased  for  the  agreement 
year  which  began  on  January  1,  1982. 
and  extends  through  December  31.  1982, 
EFFECTIVE  DATE:  November  19,  1982 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  ].  Sorini.  International  Trade 
Specialist.  Office  of  Textiles  and 
.Apparel,  LI,S,  Department  of  Commerce, 
Washington,  D.C.  20230  (202/377^212), 
SUPPLEMENTARY  INFORMATION:  On 
December  18,  1981,  there  was  published 
in  the  Federal  Register  (46  FR  61687)  a 
letter  dated  December  15.  1901  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
to  the  Commissioner  of  Customs,  which 
established  levels  of  restraint  for  certain 
specified  categories  of  cotton,  wool,  and 
man-made  fiber  textile  products, 
produced  or  manufactured  in  Singapore, 
which  may  be  entered  into  the  United 
States  for  consumption,  or  withdrawn 


from  warehouse  for  consumption,  during 
the  twelve-month  period  which  began 
on  January  1,  1982  and  extends  through 
December  31.  1982.  A  further  letter 
dated  October  22.  1982  was  published  in 
the  Federal  Register  on  October  28,  1982, 
(47  FR  47904)  which  established  a  level 
of  restraint  of  29.167  dozen  for  man- 
made  fiber  textile  products  in  Category 
640. 

In  the  letter  published  beiow.  in 
accordance  with  the  terms  of  the 
bilateral  agreement,  as  amended,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
increase  the  twelve-month  level 
previously  established  for  Category  640 
tn  36,067  dozen 

Waller  C,  Lenahan, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

November  15,  IQfli 

Committee  for  the  Implemeni.>tM>r,  ni   !t>tile 
.Agreements 

Commissioner  of  Customs. 
Uepanment  of  the  Treasury, 
Washington,  D.C.  20229 

Dear  Mr,  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  fhs 
directive  of  December  15.  1981  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements  which 
directed  you  to  prohibit  entry  for 
consumption,  or  withdrawal  from  warehouse 
for  consumption,  during  the  twelve-month 
period  which  began  on  January  1. 1982  and 
extends  through  december  31. 1982,  of  cotton, 
wool,  and  man-made  fiber  textile  products  in 
certain  specified  categories,  produced  or 
manufactured  in  Singapore,  in  excess  of 
designated  levels  of  restraint. 

Effective  on  November  19. 1982.  you  are 
directed  to  amend  paragraph  1  of  the 
directive  of  December  15. 1981  to  increase  the 
level  of  restraint  established  for  man-made 
fiber  textile  products  in  Category  640  to 
,36,667  dozen.' 

The  action  taken  with  respecl  to  the 
Government  of  Republic  of  Singapore  and 
with  respect  lo  imports  of  man-made  fiber 
textile  products  from  Singapore  has  been 
determined  by  the  Committee  for  the 
Implementation  of  Textile  Agreements  to 
involve  foreign  affairs  functions  of  the  United 
States.  Therefore,  these  directions  to  the 
Commissioner  of  Customs,  which  are 
nrces.sary  for  the  implementation  of  such 
Hcliiins,  fall  within  the  foreign  affairs 
exception  to  the  rule-making  provisions  of  5 
U  S  C  553,  This  li  !U'i  \\  ill  be  published  in  the 
Federal  Register 

Sincerely, 
V\'alter  C,  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
iiR  Dix-  M-sis-B Filed  n-r-ie  b4s ,«>| 

BILLING  CODE  3510-25-M 


'  The  level  of  restrjint  hds  mx  l)i'iii  .i.ijwHi.'O  in 
ri'fli'cl  ,iny  imports  aUer  Deceml)«'i  :n    IMBI 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

,\ovcmi)cr  10.  1982. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  to  review  Anti-Jam 
Communication  (AJCO.MM)  will  meet  in 
Washington,  DC  on  December  6, 1982. 
The  purpose  of  the  meeting  will  be  to 
review  the  recently  completed  study  on 
AJCOMM  system  architecture  and  to 
review  Air  Force  AJCOMM  programs 
and  development  efforts  under  way  in 
light  of  the  architecture  study  and  in 
terms  of  adequacy  in  meeting  projected 
threats  and  taking  advantage  of  latest 
technology.  The  committee  will  further 
make  recommendations  for  taking 
advantage  of  the  lastest  technology  and 
fully  exploiting  opportunities  for 
modularity  of  design.  The  meeting  will 
convene  at  9:00  am  and  adjourn  at  4;30 
pm  in  Room  5D982,  the  Pentagon. 

The  meeting  concerns  matters  listed 
in  Section  552b(c)  of  Title  5.  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  accordingly,  will  be 
closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretarial  at 
697-8404. 
Winnibel  F.  Holmes, 
Air  Force  Federal  Register  Liaison  Officer 

im  Dot  S2-3ie-2  Filed  11-17-82:  «4S  am] 
BILUNO  CODE  3910-01-M 


Engineers  Corps 

Sacramento  River.  Chico  Landing  to 
Red  Bluff,  California  Bank  Protection 
Project,  intent  To  prepare  a  Draft 
Supplement  to  The  Final 
Environmental  Impact  Staten>ent. 

agency:  U.S.  Army  Corps  of  Engineers. 

i,)i  !ense. 

action:  Motice  of  Intent  to  prepare  a 
diafl  supplement  to  the  final 
environmental  impact  statement. 

summary:  1  Proposed  Action.— The 
S.icrair.ento  River.  Chico  Landing  to  Red 
Bluff.  California  bank  protection  project 
is  a  continuing  construction  project 
authorized  for  construction  by  the  Flood 
Control  Act  of  1958,  Construction 
consists  of  shaping  the  river  bank  at 
locations  of  erosion  and  applying  bank 
protection  to  prevent  further  erosion 
where  economically  justified.  The  State 
of  California  Reclamation  Board  is  the 
non-Federal  sponsor  of  the  work  and  is 
responsible  for  obtainmg  the  rights  of 
way  for  construction  and  to  operate  and 
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maintain  the  completed  works  after 
construction  by  the  Corps  of  Engineers. 
About  75,000  lineal  feet  of  bank 
protection  has  been  provided  between 
1963  and  1979  in  a  50-mile  reach  of  the 
river,  about  2,400  lineal  feet  at  River 
Mile  215.0  R  in  1982.  and  about  100,000 
lineal  feet  could  be  added  in  the  future 
as  erosion  continues.  The  supplement  is 
being  prepared  to  describe  updated 
environmental  resources  data  and 
description  of  impacts  including 
cumulative  impacts  of  past  and  potential 
future  construction,  and  to  outline 
procedures  for  evaluating  individual 
segments  of  all  future  work  to  insure 
that  all  significant  impacts  are 
identified. 

2.  .\ltematives. — The  only  alternative 
presently  considered  under  this  project 
is  no  action.  The  State  Reclamation 
Board  requested  no  action  between  1979 
and  1982.  In  1982  the  Reclamation  Board 
requested  additional  work  to  protect  the 
bank  at  River  Mile  215.0  R  and  this  was 
provided.  Currently,  no  action  is  the 
altemBtive  requested  by  the  State 
Reclamation  Board  and  no  action  is 
presently  planned. 

3.  Scoping  of  the  DEIS. — Close 
coordination  will  be  maintained  with 
local  agencies,  other  Federal  agencies. 
and  interested  parties.  Due  to  the 
presence  at  some  locations  of  prime 
agricultural  lands,  endangered  species, 
valuable  riparian  habitat  and  associated 
fish  and  wildlife  resources,  detailed 
analyses  of  potential  impacts  and 
cumulative  impacts  on  these  resources 
will  be  made. 

4.  Scoping  Meetings. — Environmental 
concerns  related  to  potential  future 
work  have  been  identified  during 
previous  EIS  coordination.  A  forma! 
public  scoping  meeting  will  not  be  held, 
but  one  or  more  informal  meetings  will 
be  held  with  interested  and  concerned 
agencies,  organizations  and  individuals 
to  obtain  the  views  of  the  public. 
Significant  resources  identified  to  date 
include  the  declining  riparian  vegetation 
along  the  Sacramento  River,  fish  and 
wildlife  resources,  and  public  recreation 
uses  of  the  river  and  its  resources. 
Participation  in  scoping  and  review  of 
environmental  concerns  by  all 
interested  Federal.  State  and  local 
agenices,  and  interested  organizations 
and  individuals  is  invited. 

5.  Estimated  Date  of  DEIS.— The  draft 
supplement  is  scheduled  to  be  made 
available  to  the  public  in  February  1983. 
DATE  November  8. 1982. 

AOORES8:  Questions  about  the  proposed 
action  and  draft  supplement  can  be 
answered  by;  Mr.  Don  Jones.  Project 
Engineer,  Sacramento  District,  Corps  of 
Engineers,  650  Capitol  Mall, 


'  J  M  I 


Sacramento,  CA  95814,  telephone  (916) 
440-3334  FTS  (44&-3334J 

.Arthur  E.  Williams, 

C<>,.\j.'!fl.  CE,  District  Engineer. 

WH  Doc  al-r^m  Pled  II-l?-82.  8:45  amj 
BILLrNG  COOe  3710-aH-M 

Office  of  the  Secretary 

Defense  Advisory  Committee  on 
Military  Personnel  Testing 

Pursuant  to  P-ab.  L.  92-463.  notice  is 
hereby  given  that  a  meeting  of  the 
Df'fonse  Advisory  Committee  on 
Military  Personnel  testing  is  scheduled 
to  be  held  from  9;00  AM  to  5:00  PM  on  17 
and  18  December  1982  at  the  Sheraton- 
.North  Shore  Inn.  933  Skokie  Boulevard. 
N'orthbrook.  Illinois.  Meeting  sessions 
will  be  open  to  the  public. 

The  purpose  of  the  meeting  is  to 
review  the  DoD  High  School  Testing 
Program  as  well  as  the  development  and 
V  alidation  of  a  new  high  school  Armed 
Services  Vocational  Aptitude  Battery 
(ASVAB).  The  agenda  for  the  next 
Committee  meeting,  scheduled  for 
March  1983,  in  San  Diego,  California, 
will  also  be  discussed. 

Persons  desiring  to  make  oral 
presentations  or  submit  WTitten 
statements  for  consideration  at  the 
Committee  meeting  must  contact  Dr.  W. 
S.  Sellman,  Executive  Secretary. 
Defense  Advisory  Committee  on 
Military  Personnel  Testing,  Office  of  the 
Assistant  Secretary  of  Defense 
fN!anpower,  Reserve  Affairs,  and 
Logistics).  Room  2B271.  the  Pentagon, 
Washington,  DC.  20301,  telephone  (202) 
fi9,>-5525  no  later  than  13  December 
1982. 

[)dted,  November  15.  1982. 
M,  S.  Healy, 

OSD  Federal  Register  Liaison  Office. 
Department  of  Defense. 

|m  Doc  82-31887  Filed  11-17-82.  8  43  ani| 
BILLING  COOE  MIO-Ot-U 


Sct>edule  for  Awarding  Bonuses  to 
SES  Members 

agency:  Office  of  the  Secretary  of 
Defense,  Department  of  Defense. 
ACT)ON:  Notice  of  schedule  for  awarding 
bonuses  to  SES  members. 

summary:  The  Office  of  the  Secretary  of 
Defense  (for  itself  OSD  Field  Activities. 
Organization  of  the  [oint  Chiefs  of  Staff, 
N.ATO.  U.S.  Court  of  Military  Appeals. 
and  the  Defense  Investigative  Service), 
plans  to  grant  performance  awards  to 
SES  members  on  or  about  December  1, 
1982, 
EFFECTIVE  DATE:  November  10,  1982. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Sharon  B.  Brown,  Chief,  Senior 
Executive  Service  Division  Directorate 
for  Personnel  &  Security.  WHS  Office  of 
the  Secretary  of  Defense,  Department  of 
Defense  The  Pentagon,  (202)  695--1573. 

Dated;  November  12,  1982. 
M.  S.  Healy. 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

(FR  Doc  82-31868  Filed  11-17-82,  8:45  am| 
BIUJNG  COOE  M10-01-W 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

Amendment  to  Presidential  Permit  PP- 
68: 

San  Diego  Gas  and  Electric  Company 

AGENCY:  Economic  Regulatory 
Administration.  DOE. 
action:  Issuance  of  an  amendment  to 
Presidential  Permit  PP-68:  San  Diego 
Gas  and  Electric  Company  (SDG&E). 

summary:  DOE  hereby  amends 
Presidential  Permit  PP-68  to  permit 
SDG&E  to  add  a  second  set  of  electrical 
conductors  to  the  towers  of  the 
previously  approved  interconnection 
facility.  On  January  12. 1981  (46  FR 
17580),  DOE  authorized  SDG&E  to 
construct,  connect,  operate,  and 
maintain  a  14  kilometer  (9  mile)  230  kV 
electrical  transmission  line  from  the 
Miguel  Substation  located  in  southern 
California  to  Tijuana,  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT: 

Caret  Bomstein,  Office  of  Energy 
Emergency  Operations  (EP-42), 
Department  of  Energy,  Forrestal 
Building,  Mail  Stop  GB-270, 1000 
Independence  Avenue,  SW., 
Washington.  D.C.  20585,  (202)  252- 
1714. 

Lise  Courtney  M.  Howe,  Office  of 
General  Counsel  (GC-11)  Department 
of  Energy.  Forrestal  Building,  Mail 
Stop  GF-094, 1000  Independence 
Avenue.  SW..  Washington.  DC.  20585, 
(202)  252-2900. 

SUPPLEMENTARY  INFORMATION: 

Order  Amending  Presidential  Permit  PP- 
68:  San  Diego  Gas  and  Electric  Company 

On  December  2, 1981,  SDG&E  applied 
to  the  DOE  to  amend  Presidential  Permit 
PP-68.  which  authorized  SDG&E  to 
construct,  connect,  operate,  and 
maintain  a  14  kilometer  (9  mile)  230  kV 
electrical  transmission  line  from  its 
Miguel  Substation,  located  in  San  Diego 
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County.  California,  across  the  U.S./ 
Mexican  border  to  Tijuana,  Mexico. 
This  Permit  was  issued  on  January  12, 
1981,  pursuant  to  Executive  Order  10485, 
as  amended  by  Executive  Order  12038. 

In  the  amendment  application  of 
December  2, 1981,  SDG&E  requested 
authorization  to  add  a  second  set  of 
three  conductors  on  the  same  towers 
authorized  by  Presidential  Permit  PP-68. 
The  three  additional  conductors  are  to 
be  installed  on  the  opposite  side  of  the 
towers,  and  tied  together  with  the 
previously  authorized  conductors  at 
each  end  of  the  line.  Thus,  the  final 
configuration  still  will  be  a  three  phase 
single  circuit  with  the  potential  to 
change  to  a  double  circuit  configuration, 
if  necessary,  at  some  time  in  1986. 
According  to  SDG&E.  the  purpose  of  the 
amendment  is  to  increase  system 
reliability.  DOE  noticed  this  request  by 
SDG&E  to  amend  Permit  PP-68  on  April 
26.  1982,  (47  FR  14756),  No  comments 
were  received. 

DOE  determined  on  June  15.  1982,  that 
the  proposed  amendment  does  not 
require  a  supplement  to  the 
environmental  impact  statement  DOE/ 
EIS-0067,  prepared  for  the  original 
application  (45  FR  75749),  DOE  also 
determined  on  September  3,  1982.  that 
there  is  no  apparent  electric  system 
reliability  degradation  due  to 
installation  of  this  second  electric 
transmission  circuit  on  the  Miguel- 
Tijuana  230  kV  transmission  route. 

The  Departments  of  State  and 
Defense,  which  were  notified  of  the 
amendment  request  by  letters  on 
September  13,  1982,  indicated  no 
objections  to  the  a.mendment, 

DOE  Finds  That: 

(1)  The  proposed  amendment  to 
i^residential  Permit  PP-68,  filed  by 
SDG&E  on  January  12,  1981,  to  add  a 
second  set  of  three  conductors  to  the 
towers  authorized  in  the  Order  issued 
January  12.  1981,  is  consistent  with  the 
public  interest. 

(2)  The  period  of  public  notice  given  in 
this  matter  is  reasonable 

DOE  Orders  That: 

(A)  Article  2  of  Presidential  Permit 
PP-68  is  amended  to  read: 

Article  2.  The  facilities  covered  by 
and  subject  to  this  Permit  shall  include, 
in  addition  to  the  following  facilities,  all 
lands  and  supporting  structures  within 
the  rights-of-way  occupied  by  such 
facilities. 

One  three-phase,  60  hertz,  230.000  volt 
overhead  transmission  line  with  two 
sets  of  three  conductors  on  each  tower, 
located  at  a  point  on  the  international 
border  between  the  United  States  and 
Mexico  approximately  nine  miles  due 
south  of  the  SDG&E  Miguel  Substation, 
interconnecting  with  a  similar 


transmission  line  owned  by  the 
Commission  Federal  de  Electricidad  de 
Mexico.  The  facilities  authorized  by  this 
Permit  are  more  specifically  shown  and 
described  in  the  application  and 
accompanying  exhibits  filed  by  SDG^E 
on  November  8,  1979:  the  environment,3l 
impact  statement  iDOE/EIS-0067) 
issued  jointly  by  the  DOE  and  the 
California  Public  Utilities  Commission: 
and  the  application  for  amendment  filed 
by  SDG&E  on  December  2.  1981 , 

Issued  in  Washington,  D,C.,  November  8, 

1982, 

Rrfybum  Hanzlik. 

Administrator.  Economic  Regulatory 

Administration. 

;FR  Dix-   H2-31SH- K;lpd  11-17-82:  8:45  am] 
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lERA  Docket  No.  82-CERT-0151 

Atlas  Powder  Co.;  Recertification  of 
Eligible  Use  of  Natural  Gas  To  Displace 
Fuel  Oil 

On  August  25.  1982.  Atlas  Powder 
Company  (Atlas),  12700  Park  Central  III. 
Suite  1700,  Dallas.  Te.\as  75251.  filed  an 
application  with  the  Administrator  of 
the  Economic  Regulatory  Administration 
(ERA)  pursuant  to  10  CFR  Part  595  for 
rt'certification  of  an  eligible  use  of  up  to 
292,600  Mcf  of  natural  gas  per  year  to 
displace  approximately  2.400,()0  gallons 
(57,143  barrels)  of  No,  2  diesel  fuel  oil 
(0,34  to  1,0  percent  sulfur)  at  its  Joplin. 
Missouri  plant.  The  eligible  seller  and 
transporter  of  the  gas  is  Cities  Service 
G.is  Company,  Oklahoma  City. 
Oklahoma  73125,  Notice  of  that 
application  was  published  in  the  Federal 
Register  (47  FR  46565,  October  19. 1982) 
and  an  opportunity  for  public  comment 
was  provided  for  a  period  of  ten  (10) 
calendar  days  from  the  date  of 
publicaiion.  No  comments  were 
received. 

On  November  20.  1981.  Atlas  received 
a  recertification  (ERA  Docket  No.  81- 
CERT-020)  of  an  eligible  use  of  natural 
gas  purchased  from  Cities  Service  Gas 
Company  for  a  period  of  one  year 
expiring  on  November  19.  1982,  for  use 
at  its  Joplin.  Missouri  Plant. 

The  ERA  has  carefully  reviewed 
Atlas'  application  for  recertification  i.n 
accordance  with  10  CFR  Part  595  and 
the  policy  considerations  expressed  m 
the  Final  Rulemaking  Regarding 
Procedures  for  Certification  of  the  Use 
of  Natural  Gas  to  Displace  Fuel  Oil  (44 
FR  47920,  August  16,  1979),  The  ERA  has 
determined  that  Atlas'  application 
satisfies  the  criteria  enumerated  in  10 
CFR  Part  595,  and.  therefore,  has 
granted  the  recertification  and 
transmitted  that  recertification  to  the 


Federal  Energy  Regulatory  Commission, 
More  detailed  information,  including  a 
copy  of  the  application,  transmittal 
letter,  and  the  actual  rcr.ertif.cation  is 
a\  ai'iable  for  public  inspection  at  the 
ER.\.  N.itural  Gas  B.'^ancn  Docket  Room. 
Room  6144.  RG-64,  12th  and 
Pennsyhania  Avenue,  N\V.. 
Washington,  DC.  20461.  from  8:00  to  4:30 
p,m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  D.C.  November  la 
1982. 

James  W.  Uorkman. 

Director.  Office  of  Fuels  Programs.  Economic 
Regulatory  Administration. 

(•T)  Doc  82-31516  Filed  11-17-82;  8:45  am) 
BILLING  CODE  64S0-01-M 


Federal  Energy  Regulatory 
Commission 

! Docket  No,  ES83-9-OO0I 

Canal  Electric  Co.;  Application 
.Novt-mbrr  12,  1982. 

Take  notice  that  on  October  29, 1982. 
Canal  Electric  Company  (Applicant) 
filed  an  application  seeking  authority 
pursuant  to  Section  204  of  the  Federal 
Power  Act  to  issue  up  to  $66,000,000 
principal  amount  of  short-term  debt. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  26, 1982.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC.  20426,  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  or  385,214).  The  application  is  on 
file  with  the  Commission  and  available 
for  public  inspection. 
Kenneth  F  I'luniti 
Secretary. 

[f'R  Doc  82-31644  Filed  11-17-8Z  8:45  am] 
BILLING  CODE  6717-01-M 


I  Docket  No,  OF82-230-0O0I 

City  of  Fairfield,  California;  Application 
for  Commission  Certification  of 
Qualifying  Status  of  a  Cogeneratlon 
Facility 

.Novt.nit.tT  12.  1982, 

On  September  21,  1982,  the  City  of 

Fairfield.  City  Hall.  1000  Webster  Street, 
Fairfield,  California  94533.  filed  with  the 
Federal  Energy  Regulatory  Commission 

(Commission)  an  application  for 
certification  of  a  facility  as  a  qualifying 
c(3generation  facility  pursuant  to 
S  292.207  of  the  Commission's  rules. 
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The  topping  cycle  cogeneration 
facility  will  be  located  at  the  Fairfield 
Civic  Center  Complex  in  Fairfield, 
California.  The  facility  will  consist  of  a 
reciprocating  engine  generator  set.  The 
primary  energy  source  to  the  facility  will 
be  natural  gas.  The  electric  power 
production  capacity  of  the  facility  will 
be  775  kilowatts.  Heat  recovered  from 
the  cooling  water  and  engine  exhaust 
will  be  used  in  heating  and  cooling 
applications.  Installation  of  the  facility 
is  scheduled  to  begin  in  November  1982. 
No  electric  utility,  electric  utility  holding 
company  or  any  combination  thereof 
has  any  ownership  in  the  facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  commission,  825  North 
Capitol  Street,  NT.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb,  I 

Secretary. 

(FR  Doc  S2-31SM  Plied  U-l'-M  8:45  5m| 
BILLMG  COOC  «717-«1-M 


[Project  No.  6756-000] 


I 


Claremont  Hydro  Associates; 
Exemption  From  Licensing 

November  9,  1982. 

A  notice  of  exemption  from  licensing 
of  a  small  hydroelectric  project  known 
as  the  Claremont  Project  No.  6756,  was 
filed  on  October  5, 1982,  by  Claremont 
Hydro  Associates.  The  proposed 
hydroelectric  project  would  have  an 
installed  capacity  of  860  kW  and  would 
be  located  on  the  Sugar  River,  and 
utilize  the  Claremont  Hydro  Associates 
Dam  in  Sullivan  County,  New 
Hampshire. 

Pursuant  to  |§  4.109(c)  and  375.308(s8) 
of  the  Commission's  regulations,  and 
subject  to  the  terms  and  conditions  set 
forth  in  S  4.111  of  the  Commission's 
regulations,  the  Director,  Office  of 
Electric  Power  Regulation,  issues  this 
notification  that  the  above  project  is 


exempted  from  licensing  as  of 
November  4,  1982. 
Lawrence  R.  Anderson, 

Ihrrctnr.  Office  of  Electric  Power  Rugulation. 
ffi  OtH.  82-31j4e  Filed  n-IT-aa  8:4S  ami 
BUXINQ  CODE  6717-01-M 


I  Docket  No.  ER83-e7-0001 

Cleveland  Electric  Illuminating  Co.; 
Filing 

.Novpmber  8.  1982. 

The  filing  Company  submits  the 
following: 

Tdke  notice  that  on  November  1.  1982. 
the  Cleveland  Electric  Illuminating 
Company  (CEI)  tendered  for  filing  an 
executed  Service  Agreement  and 
ELvhibits  A  and  B  thereto,  providing  for 
transmission  by  CEI  of  approximately  50 
MVV  of  power  from  the  345  kv 
interconnection  point  on  CEJ's  Juniper- 
Canton  Line  with  the  Ohio  Power 
Company  to  the  City  of  Cleveland,  Ohio 
(City)  in  accordance  with  the  terms  and 
conditions  of  CEI's  FERC  Transmission 
Service  Tariff. 

CEI  has  requested  waiver  of  the 
Commission's  notice  requirement  in 
order  to  permit  commencement  of 
transmission  service  on  November  1, 
1982. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D  C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  fl8  CFR  385.211, 
385.214),  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
23,  1982.  Protests  wnll  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding,  .\ny  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Scrretaryr 

IFR  Doc.  S2-31547  Filed  U-tT^^i  8:45  un| 
BILUNG  CODE  S717-01-H 


I  Docket  Mo.  TA83-1-32  (PGA83-1)  (IPH83- 

1)1 

Colorado  Interstate  Gas  Co.; 
CompliarKe  Filing 

November  10.  1982. 

Take  notice  that  on  October  25, 1982 
Colorado  Interstate  Gas  Company  (CIG) 
submitted  for  filing  workpapers 
demonstrating  eliminations  from  its 


Account  No.  191  balances  of  those 
amounts  related  to  exchange  gas. 

CIG  states  that  these  work  papers  are 
in  compliance  with  Ordering  Paragraph 
(C)  of  the  Commission's  September  29, 
1982,  Order  in  this  docket. 

In  addition,  CIG  states  that  these 
workpapers  indicate  an  increase  in  each 
of  CIG's  jurisdictional  rate  schedules 
above  the  tariff  sheets  as  originally  filed 
in  this  docket  on  August  13, 1982. 
(Fourteenth  Revised  Sheet  Nos.  7  and  8). 

^Copies  of  the  workpapers  are 
available  for  public  inspection  at  CIG's 
offices  in  Colorado  Springs,  Colorado. 

Any  person  desiring  to  be  heard  or  to. 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
November  17, 1982.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[VR  Doc  82  31645  Filed  11-17-82,  8:45  am) 
BILUNG  CODE  S717-01-M 


[Project  No.  400-006] 

Colorado-Ute  Electric  Association, 
Inc.,  La  Plata  Electric  Association,  Inc., 
San  Miguel  Power  Association,  Inc.; 
Application  for  Approval  of  Extiibit  R 
(Report  on  Recreation  Resources) 

November  15.  1982. 

Take  notice  that  Colorado-Ute  Electric 
Association,  Inc.,  La  Plata  Electric 
Association,  Inc.,  and  San  Miguel  Power 
Association,  Inc.  (Applicant)  filed  on 
September  1, 1982,  an  application 
pursuant  to  the  Federal  Power  Act,  16 
U.S.C.  791(a}-825(r).  for  approval  of  its 
Exhibit  R  (Report  on  Recreation 
Resources)  for  its  Tacoma-Ames  Project 
No.  400  located  on  the  Animas  and  San 
Miguel  Rivers  and  their  tributaries  in  La 
Plata,  San  Juan,  and  San  Miguel 
Counties,  Colorado,  and  affecting  lands 
of  the  United  States  within  the 
Uncompahgre  and  San  Juan  National 
Forests.  The  Tacoma  Development  is 
located  about  20  miles  north  of  Durango 
whereas  the  Ames  Development  is 
located  about  nine  miles  s'juthwest  of 


J  M  I 
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Telluride.  Colorado.  Applicant  has  filed 
the  Exhibit  R  pursuant  to  license  Article 
34.  Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Howard  S. 
Bjelland.  Colorado-Utc  Electric 
Association,  Inc.,  P.O.  Box  1149, 
Montrose,  Colorado  81402. 

The  Exhibit  R  describes  the  existing 
and  potential  recreational  development 
at  the  project.  The  primary  recreational 
water  bodies  consist  of  the  831  acre 
Electra  Lake,  142  acre  Trout  Lake,  and 
the  44  acre  Lake  Hope. 

Applicant  proposes  to  provide  the 
following  facilities  at  the  Tacoma 
Development:  (1)  A  pubhc  boat  ramp;  (2) 
a  boat  pier,  (3)  three  parking  lots;  (4) 
three  comfort  stations;  (5)  a  fish  cleaning 
station;  (6)  a  picnic  area;  and  [7]  potable 
water.  Applicant  proposes  to  abolish  the 
current  permit  system  and  to  admit  the 
pubhc  from  June  through  October  on  a 
first  come,  first  served  day  use  only 
b  isis  up  to  the  capacity  of  the  parking 
lots  (38  vehicles  and  12  boat  trailers). 
Recreational  use  would  be  monitored  to 
ensure  resource  preservation. 

At  the  Ames  Development,  Applicant 
proposes  to  provide  th"  following 
facilities:  (1)  A  comfort  station;  (2!  a 
parking  lot:  (3)  a  shrlter:  and  (41  picnic 
tables. 


51913 


Af^ency  Comnwnts.—huderal.  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application 
A  copy  of  the  application  may  be 
obtained  by  agencies  only  directly  from 
the  Applicant.  If  an  age.icy  does  not  file 
comments  with  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments.  Prutesis.  or  Mot io, is  to 
Ir.it-rvfr.e. — Anyone  Tr>i>\  fi!f»  ri-irr^nts. 
a  protest,  or  a  mo'ion  to  inf-rx-T-.t:  ,r. 
accordance  wjth  the  requirements  of 
Rules  211  or  214.  18  C^R  385  211  or 
385.214,  47  FR  1902,5-26  (1983).  In 
determining  the  appropriate  action  to 
take.  th.  '"orimission  will  consiripr  a!) 
protests  or  other  commenrs  file^i.  hut 
only  those  wtio  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding  Any  comment.^, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  January  X  1983. 

Filing  and  Service  of  Responsive 
Documents. — Any  filings  must  bear  in 
all  capital  letters  the  tide 
■COMMENTS'  .  "PROTEST  .  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
this  notice.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and'those  copies  required  by 
the  Commission's  regulations  to: 
Kenneth  F.  Plumb,  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC,  20426.  An  additional  copy  must  be 


sent  to:  Fred  E.  Springer,  Chief, 
Applications  Branch,  Division  of 
Hydropower  Licensing,  Federal  Energy- 
Regulatory  Commission,  Room  208  RB  at 
the  above  address.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Spcretary. 

\m  Doc  82-31830  Tiled  n-i'-aa  8.45  .im) 
BILUMG  CODE  C717-«VM 


!  Docket  No.  CP83-41-OO0I 

Columbia  Gas  Transmission  Corp.; 
Application 

November  10, 198;:. 

Take  notice  that  on  October  25.  1982. 
Columbia  Gas  Transmission  corpoiaUon 
(Columbidl,  17tK)  MacCorkJe  Avenue, 
S.E  .  Charleston,  West  \'irginia  25314. 
filed  in  Docket  No.  CP83-41-000  an 
application  pursuant  to  Sect;on  "(c)  of 
the  Nat.iral  Gas  .Act  for  a  certiticate  of 
pulilic  convenience  and  necessiJy 
authorizing  the  construcuon  and 
operation  of  facihties  for  new  delivery 
points  to  existing  wholesale  customers, 
all  as  more  f.illy  sit  iorth  in  the 
application  which  is  on  file  with  the 
Commi'ssion  and  open  to  public 
inspection. 

Columbia  proposes  to  censUuct  65 
interconnecting  tap  faci'ities  lo  provide 
additional  points  of  dehvery. 

Columbia  estimates  that  the  average 
cost  of  an  interconnecting  tap  facility 
necessary  for  a  point  of  delivery  would 
be  S30(J  for  64  of  the  65  taps.  Columbia 
estimates  that  the  remaining  tap  would 
cost  approximately  $7,875. 

11  is  further  asserted  that  the  total  cost 
would  be  approximately  S27.180  which 
w  ould  be  financed  through  internally 
generated  funiis. 

The  proposed  new  deUvery  points  are 
as  follows: 

1  Columbia  Gas  of  Kentucky.  Inc.:  9 

taps  ^or  residsntial  service:  1  tap  for 
commercial  service 
Estimated  annual  usage  of  \.M'  Mi  f 

2  Columbia  Gas  of  Maryland,  Inc..  1  tap 

for  residential  service 
Estimated  annual  usage  of  4.500  .Mcf 

3  Columbia  Gas  of  Ohio.  Inc.:  26  laps 

for  residential  service:  6  taps  iur 
commercial  service 
Estimated  annual  usage  of  5.675  Mi  f 

4.  Columbia  Gas  of  Pennsjivania.  inc..  b 

taps  for  residential  service 
Estimated  annual  usage  of  9(X}  Mci 

5.  Columbia  Gas  of  West  Virynia.  Inc.: 

13  taps  for  residential  service:  1  tap 
for  commercial  service 
Estimated  annual  usage  of  2.280  Mcf 


6  The  Dayton  Power  and  Light 

Company:  2  taps  for  residential 
service 
Estimated  annual  usage  of  345  Mcf 

Columbia  states  that  the  additional 
deliveries  through  the  proposed  faaiities 
are  within  its  currently  authonzed  level 
of  sale 

.Any  person  desiring  to  tje  heard  or  to 
n-ake  any  protest  vinth  r»?ference  lo  said 
application  should  on  or  before 
December  1,  1982,  file  with  the  Fedena! 
Energv  Regulatory  Commission, 
V\ashington,  D.C.  20426,  a  motion  t,j 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  SB.'^  214  or  383.211) 
and  the  Regulations  under  the  Natural 
Ga.s  Act  (18  CFR  l.=i7.10).  AI!  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  ser\-p  to  make  »he  pmfestants 
parties  to  the  p'l  <  ppdint;  ,Any  pe.'son 
wishing  to  become  a  part>  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  thertin  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commissions  Rules. 

Take  farther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hean.ng  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  naotion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  pubhc 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Phimb. 
Secretary. 

|KF  ! I..,    Hvc  v»  ''"..ft  n-ir-M:  »m «nit 
B4UJN6  CODE  C717-0V4I 


i  Docket  No.  CP83- 1 1-002  j 

Columt>ia  Gas  Transmission  Corp  ; 
Amendment 

Nini'mber  10,  1S«2. 

lake  notice  that  on  October 20. 1982, 
Columbia  Gas  Transmission 
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Corporation  (Columbia),  1700 
MacCorkle  Avenue.  S.E.,  Charleston, 
West  Virginia  25314,  filed  in  Docket  No 
CP83-11-002,  an  amendment  to  its 
pending  application  in  the  Docket  No. 
CP83-11-0Q2  filed  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  so  as  to 
reflect  a  revision  in  the  proposed 
transportation  charge  it  would  assess 
VISTRON  Corporation  (VISTRON).  all 
as  more  fully  set  forth  in  the  amendment 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Columbia  states  that  upon  further 
consideration  the  19.28-cent  per  Mcf 
transportation  charge  contained  in  the 
application  should  be  revised  to  reflect 
Columbia's  average  system-wide 
transmission  and  storage  costs  as 
reflected  in  its  rate  filings.  Accordinglj . 
Columbia  proposes  a  rate  of  30.50  cents 
per  Mcf. 

Any  person  desiring  to  be  heard  or  io 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before 
December  1, 1982.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules.  All  persons  who 
have  heretofore  filed  need  not  file  again 
Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc-  a2-31xr.  hMt^i  U-r-K:  MS  ami 
BOiJNO  CODE  «7t7-01-M  I 


(Docket  No.  TA83-1-21-001  (PGA83-1a)] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Ctianges  in  FERC  Gas  Tariff 

November  10.  1982. 

Take  notice  that  on  October  28. 1982. 
Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  the  following  tariff  sheets  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1 


Original  Volume  No.  1 

Substitute  Eighty-fourth  Revised  Sheet 
No  16 

Substitute  Twenty-sixth  Revised  Sheet 

No.  64 

The  subject  tariff  sheets  bear  an  issue 
date  of  October  28,  1982.  and  an 
effective  date  of  October  1, 1982. 

Columbia  states  that  the  rates 
co.atained  in  Eighty-fourth  Revised 
Sheet  No.  16  reflect  a  Purchased  Gas 
Cost  Adjustment  which  provides  for  the 
recover>'  of  approximately  $15.9  million 
in  additional  gas  purchase  costs  for  the 
five-month  period  ending  February  28. 
1983. 

Columbia  states  further  that  on 
September  22.  1982.  Columbia  submitted 
revised  tariff  sheets  in  Docket  No. 
TA83-1-21-000  (PGA83-1)  which 
reflected  the  tracking  of  the  October  1. 
1982  rates  of  certain  of  its  pipeline 
suppliers,  namely.  Kentucky-West 
Virginia  Gas  Company  (Kentucky-West 
Virginia).  Transcontinental  Gas  Pipe 
Line  Corporation  (Transco)  and 
Panhandle  Eastern  Pipeline  Company 
(Panhandle).  That  filing  refiected  a 
purchased  gas  adjustment  of 
approximately  $24.8  million.  By  order 
issued  October  22,  1982  in  that  docket, 
the  Commission  rejected  the  subject 
tariff  sheets  "without  prejudice  to 
Columbia's  right  to  refile  rates  to  be 
effective  October  1, 1982  tracking  the 
Panhandle  rate  increases  resulting  from 
commencement  of  Northern  Border 
deliveries."  (mimeo  at  p.  4).  Further, 
Ordering  Paragraph  (A)  of  the  order 
provided  that: 

"(A)  Columbia's  proposed  eighty- 
fourth  Revised  Sheet  No.  16  and 
Twenty-sixth  Revised  Sheet  No.  64  to 
FERC  Gas  Tariff,  Original  Volume  No.  1 
IS  rejected,  without  prejudice  to 
Columbia's  refiling  rates  to  be  effective 
October  1,  1982.  which  only  track  the 
increased  pipeline  supplier  rates  of 
Panhandle  resulting  from  Northern 
Border  costs."  (mimeo  at  p.  5). 

Consistent  with  the  Commission's 
October  22. 1982  order,  these  revised 
tariff  sheets  refiect  the  tracking  of 
Panhandle's  increased  rates  which 
became  effective  October  1,  1982. 

Columbia  requests  that  the 
Commission  grant  waiver  of  85  154.22 
and  154.38(d)(4)  of  the  Commission's 
Rules  and  Regulations,  and  any  other 
such  waivers  of  its  Regulations  as  it 
deems  necessary  to  permit  the  revised 
tariff  sheets  to  become  effective  as 
proposed. 

Copies  of  the  filing  were  served  by 
Columbia  upon  its  jurisdictional 


customers  and  interested  state 
connmissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North  Capitol 
Street,  NE..  Washington,  D.C.  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commis^on's  Rules  of  Practice  and 
Procedure.  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
17, 1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  Columbia's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Dec.  82-J1613  Filed  ll-t"-(l2.  S.45  am) 
BILUNQ  CODE  6717-01-M 

(Docttet  No.  CP83-19-000] 

Columbia  Gulf  Transmission  Co.; 
Application 

November  9, 1982. 

Take  notice  that  on  October  13, 1982, 
Columbia  Gulf  Transmission  Company 
(Applicant),  P.O.  Box  683.  Houston. 
Texas,  77001.  filed  in  Docket  No.  CP83- 
19-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  for  Trunkline  Gas 
Company  (Trunkline).  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  proposes  pursuant  to  a 
transportation  agreement  dated  October 
7,  1980.  as  amended,  to  take  receipt  of 
up  to  40,000  Mcf  of  natural  gas  per  day 
at  a  sidetap  on  Applicant's  jointly- 
owned  Blue  Water  Project  in  Vermilion 
Block  26.  offshore  Louisiana,  and  to 
transport  on  a  best-efforts  basis  and 
redeliver  equivalent  volumes  reduced  by 
adjustments  for  removal  of  liquefiable 
hydrocarbons  and  fuel  gas  to  (a) 
Northern  Natural  Gas  Company. 
Division  of  InterNorth,  Inc.  (Northern), 
for  the  account  of  Trunkline  at  the  point 
of  interconnection  of  Northern's  and 
Applicant's  facilities  near  Egan.  Acadia 
Parish.  Louisiana,  (b)  Trunkline  at  the 
existing  interconnection  of  Applicant's 
and  Trunkhne's  pipelines  near 
Centerville,  St.  Mary  Parish,  Louisiana 
or  (c)  Sugar  Bowl  Gas  Corporation  and 
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Louisiana  Intrastate  Gas  Corporation  for 
the  account  of  Tninkline  at  the  tailgate 
of  the  Exxon  Plant  in  Garden  City,  St. 
Mary  Parish.  Louisiana. 

Applicant  proposes  to  charge 
Trunkline  a  transportation  rate  currently 
in  effect  of  5.80  cents  per  Mcf  of  gas  for 
gas  delivered  to  the  Egan  point  of 
delivery  and  8.23  cents  per  Mcf  of  gas 
for  gas  delivered  to  the  CentervillR  or 
Garden  City  points  of  delivery 

Applicant  submits  that  the  subject 
proposal  is  the  most  practical  and 
economic  way  of  making  the  Vermilion 
Block  26  gas  available  to  Trunkline 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  \n  said 
application  should  on  or  before 
November  30.  1982,  file  with  the  Fpfleral 
Energy  Regulatory  Commission. 
Washington.  DC.  20426.  a  motion  to 
intervene  or  a  protest  in  accordanc.e 
with  the  requirements  of  the 
Commission  s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211] 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  t^iken  but  will 
not  serve  to  mnake  the  proieslants 
parties  to  the  proceeding.  Any  person.^ 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  p;iily  in 
any  hearing  therein  must  file  a  motion  lo 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subji'ct  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  frids  that  a  giant  of  the 
certif'Cu'f  IS  required  by  the  publu 
conveniiMice  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  it 
the  Comrrission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc.  a2-31,M9  Filed  n-17-H2  H:4S  rtml 
BIU.ING  COOC  6717-01-M 


[Docket  No.  ES83-10-000] 

Commonwealth  Electric  C04 
Application 

November  12.  1982. 

Take  notice  that  on  October  29. 1982. 
Commonwealth  Electric  Company 
(Applicant)  filed  an  application  seeking 
authority  pursuant  to  Section  204  of  the 
Federal  Power  .Act  to  issue  up  to 
$18,000,000  pnnt  ipal  amount  of  shon 
term  debt. 

Any  person  desiring  to  be  heard  or  to 
make  any  pro'est  with  reference  lo  said 
application  should  on  or  before 
November  26.  1982,  file  with  the  Federal 
Ene.-gy  Regulatory  Commission. 
Washington.  DC.  20426.  petitions  to 
intervene  or  protests  m  accordance  with 
the  lequirenients  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  The  applicalion  is  on 
file  with  the  Commission  and  available 
for  public  inspection. 
Ktumelh  F.  Plumb. 
Secretory. 

in?  Dor  fi2-.1164f.  FiIpH  11-17-82:  8:45  am| 
BILLiNG  CODE  6717-01-M 


(Docket  No  ER83-55-00O! 

Connecticut  Light  and  Power  Co  , 
Filing 

November  10. 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  the  Connecticut  Light 
,Tnd  Power  Company  (CL&P)  On 
Ui  tober  22,  1982.  tendered  for  filing 
propusi  d  changes  in  its  FERC  Electric 
rdnff  Resale  Service  Rate  W-1. 

CL.'^iP  proposes  to  rename  the  tariff 
the  '■W-2  Rale"  and  proposes  a  two- 
phase  rate  increase.  The  proposed  Phase 
One  rates  would  result  in  a  revenue 
increase  of  approxim.ately  Si. 213,000  or 
4.1  '-0  for  the  twelve-month  period  ending 
December  31.  1982,  The  Phase  Two  rates 
would  result  in  an  additional  revenue 
increase  of  approximately  $1,588,000  or 
5,4"b. 

CLSiP  indicates  that  the  proposed 
increase  in  charges  is  intended  to 
recover  its  increased  costs  to  strengthen 
the  Company's  weakened  financial 
condition,  and  to  more  fairly  allocate  its 
costs  of  service. 

CL&P  requests  that,  in  the  e\cnt  that 
the  Commission  concludes  that  the 
Phase  Two  rates  should  be  suspended 
for  a  period  of  more  than  one  day,  the 
alternate  Phase  one  rates  be  made 
effective  on  December  31,  1982,  The 
Company  requests  that  the  Phase  Two 
rates  be  made  effective  on  January  1, 
1983,  If  the  Phase  Two  rates  are  not 
suspended,  or  are  suspended  for  only 


one  day,  the  Company  requests  that  tht' 
Phase  One  rates  are  to  be  deemed 
withdrawn. 

Copies  of  the  filing  were  served  upon 


theCi 


impany  s  junsdictiunai  customers 


and  the  Connecticut  Department  of 
Public  Utility  Control. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  fiie  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission  8  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
24, 1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fihng  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  8i-315Zi  Filed  n-17-«2  »•«  tm\ 
aiUJNG  COOC  •717-01-M 


(Docket  No  CP81-188-002I 

Consolidated  Gas  Suppiw  Corp  . 
Petition  To  Amend 

NovemberlS.  19fl2. 

Take  notice  that  on  October  25, 1982 
Consolidated  Gas  Supply  Corporation 
(Consolidated),  445  West  Main  Street. 
Clarksburg,  West  Virginia  26301,  filed  in 
Docket  No.  CP81-188-002  a  petition  to 
amend  further  the  order  issued  August 
19,  1981,  in  Docket  No.  CP81-188-obo  as 
amended,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  so  as  to  extend  the 
authorization  for  the  transportation  of 
natural  gas  to  Niagara  Mohawk  Power 
Corporation  (Niagara)  until  October  31. 
1983.  all  as  more  fully  set  forth  in  the 
petition  to  amend  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  the  order  issued 
August  19, 1981,  authorized  Petitioner  to 
transport  and  deliver  up  to  65,000 
dekatherms  (dt)  equivalent  of  natural 
gas  per  day  to  Niagara  for  use  in  the 
generation  of  electric  power  at  Niagara's 
Albany,  New  York,  steam  plant.  It  is 
asserted  that  the  authorization  was  for  a 
limited  term  expiring  July  31   1982  T'he 
authorization  was  extended  for  ;)  6 
month  pcnod  ending  January  30,  1983, 
by  order  issued  July  30,  1982.  Petitioner 
proposes  herein  to  continue  the 
transportation  of  natural  gas  to  Niagara 
until  October  31.  1983. 
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Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
December  3, 1982,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  2042B,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
Tiled  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  parly  m 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Phnnb,  | 

Secretary. 

FT*  Doc  82-31831  Filed  11 -17-112: 8:45  am) 
BILLlfW  COO£  6717-01-M 


[Docket  No.  ES83- 12-000] 

Consumers  Power  Co.;  Application 

November  12,  1982. 

Take  notice  that  on  November  1,  1982. 
Consumers  Power  Company  (Applicant) 
filed  an  application  pursuant  to  Section 
204  of  the  Federal  Power  Act  .seeking 
authorization  to  issue  up  to  $600,000,000 
of  short-term  debt,  to  be  issued  from 
time  to  time  between  January  2. 1383 
and  December  31, 1983,  with  mtituritics 
of  365  days  or  less. 

Any  person  desiring  to  be  heard  or  tn 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
.November  3a  1982,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C  20428,  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  Commission  » 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  The  application  is  on 
file  with  the  Commission  and  available 
for  public  inspection 
Kenneth  F.  numb, 
Secrvtnry 

KR  Dur    S2-r,IM7  Flpd  '.l-T-gi  «  45  !im\ 
BILUWJ  CODE  871T-01-«« 


[Docket  rto.  CPS3-4O-000] 

Eastern  Shore  Natural  Gas  Co.. 
Application 

November  10. 1982. 

Take  notice  that  on  October  22.  1982 
Eastern  Shore  Natural  Gas  Company 
(Applicant),  P.O.  Box  615,  Dover 
Delaware  19901,  filed  in  Docket  No. 


CP83— 10-000  an  applicaton  pursuant  to 

Section  7  of  the  Natural  Gas  Act  and 
Subpart  F  of  Part  157  of  the 
Commission's  Regulations  for  a  blanket 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction, 
acquisibon,  and  operation  of  certain 
facilities  and  the  transportation  and  sale 
of  natural  gas  and  for  permission  and 
approval  to  abandon  certain  facilities 
and  service,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

.^nv  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
iipplicdtion  should  on  or  before 
U-<:ember  1. 1962.  file  with  the  Federal 
Fner^y  Regulatory  Commission. 
Washington.  DC  2fU26,  a  m.otion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commissions  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  15-,1()|.  All  protests 
filed  with  the  Commission  wiil  be 
considered  by  it  m  determimng  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
rummission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdirtion  conferred  upon  the 
Federa!  Energy  Regulatory  Commission 
I'v  Sections  7  and  15  of  the  Natural  Gas 
.Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  tn  intervene  is 
tiled  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  con\Hnience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  tim.ely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  forma!  hearing  is  reqjired,  further 
notice  of  such  heanng  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  .Applicant  to  appear  or 
be  represented  at  the  hearing. 
KennBtk  F  Plumb. 
Secretary' 

IFR  Dor   K-,nia>  Fried  i;    !■-«;   84-;  .im] 
BIU.IN6  OOOC  S717-«VM 


[Ooctet  No.  ES83-13-<»001 

El  Paso  Etectric  Ccx;  Application 

.November  12,  1982 

Take  notice  that  on  November  2.  1982, 
El  Paso  Electric  Company  (Applicant) 
filed  an  application  with  the  Federal 
Energy  Regulatory  Commission  seeking 
authority  pursuant  to  Section  204  of  the 
Federal  Power  Act  to  issue  up  to 
$500,000  shares  of  Common  Stock,  no 
par  value,  pursuant  to  its  Individual 
Retirement  Plan  and  Custodial  Account. 

Any  person  desiring  to  be  heard  or  to 
make  any  pfx>test  with  reference  to  said 
application  should  on  or  before 
November  30. 1982.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426.  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  C^ 
385.211  or  385.214).  The  application  is  on 
file  with  the  Commission  and  available 
for  public  inspection, 
Kenneth  F.  Plumb, 
Secretary. 

(ra  Dcx:.  82-«6«B  Fil«d  11-17-82;  8.4.^  «mj 
BILLING  CODE  6717-01-11 


[Docket  No.  TABS- 1-33-002] 

El  Paso  Natu^  Gas  Co^  Revised 
Purcttased  Gas  Cost  Adjustment  Filing 

November  10,  1982. 

Take  notice  that  on  October  29,  1^82, 
El  Paso  Natural  Gas  Company  ("El 
Paso")  tendered  for  filing,  pursuant  to 
Part  154  of  the  Federal  Energy 
Regulatory  Commission's 
(Commission")  Regulations  Under  the 
Natural  Gas  Act  and  in  compliance  with 
ordering  paragraphs  (C)  and  (E)  of  the 
Commission's  "Order  Accepting  for 
Filing  and  Suspending  Proposed  Tariff 
Sheets  Subject  to  Refund  and 
Conditions  and  Establishing  Heanng 
Procedures  on  Limited  Issue. "  issued 
September  30.  1982  at  Docket  Nos. 
TA83-1-33-000  and  TAa2-2-33-000 
(Affiliated  Elntities).  the  folluwuit; 
revised  tariff  sheets  to  become  ^tfe^tlve 
October  1,  1962  as  part  of  its  FF:RC  Gas 
Tariff,  Original  Volume  No.  1,  Third 
Revised  Volume  No.  2  and  Original 
Volume  No.  2A: 

Orijjinal  Volume  No  1 

Thirty-tkird  Revised  Sht-fl  No  3-B 
Third  Revised  Volume  No.  2 

Twpr.iy -fourth  Revised  Sheet  No  1-D 
Oriijinal  Volume  No,  2.\ 

Twenty-fifth  Reiised  Sheet  No.  1-C 

Such  revised  tariff  sheets  are 
submitted  in  substitution  for  their 
respective  counterparts,  made  effective 
on  October  1,  1982,  subject  to  refund. 
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and  referred  to  in  ordering  paragraph 
(A)  of  said  Commission  order  as  the 
"lower  alternate  revised  tariff  sheets," 
tendered  as  a  part  of  El  Paso's  notice  of 
change  in  rates  filed  August  31, 1982  at 
Docket  No.  TA83-1-33-000.  The  revised 
tariff  sheets  include  the  impact  of  the 
implmentation  of  the  decision  of  the 
United  States  Court  of  Appeals  for  the 
Fifth  Circuit  in  El  Paso  Natural  Cus  Co. 
V.  FERC,  No.  81^295,  (5th  Cir..  May  24, 
1982),  hereinafter  referred  to  as  EJ Paso.'' 

As  set  forth  in  the  text  of  the 
Commission's  September  30,  1982  order 
and  ordering  paragraph  (B)  thereof.  El 
Paso  was  directed  to  file  within  twenty 
(20)  days  of  the  issuance  of  said  order, 
certain  work  papers  and  supplemental 
information  to  demonstrate  (i)  the 
determination  of  the  surcharge  for  the 
purchased  gas  costs  in  Account  191;  (ii) 
the  monthly  balances  in  Account  803; 
and  (iii)  that  purchases  of  derp^iihifed 
gas  from  its  affiliate,  El  Paso 
Exploration  Company,  satisfy  the 
"affiliated  entities  limitation"  under  the 
Natural  Gas  Policy  Act  of  1978 
( ■NGPA").^In  compliance  with  ordering 
paragraph  (B.  El  Paso  has  included  'he 
above  requested  data  in  the  instant 
tender. 

Further,  ordering  p.ir.jgraph  (C)  of  the 
Commission's  September  30.  1982  order 
directed  El  Paso  to  file  revised  tariff 
sheets  within  thirty  (30)  days  of  the 
issuance  of  said  order,  reflecting  the 
directives  set  forth  in  the  text  of  the 
order  and  ordering  paragraph  (E) 
required  El  Paso  to  file  revised  tariff 
sheets  and  make  refunds,  if  necessary, 
within  thirty  (30)  days  of  the  date  of 
issuance  of  an  order  in  Docket  No. 
TA82-2-33-O00  resolving  the  decision  of 
the  LIniipd  States  Court  of  Appeals  for 
the  Fifth  Circuit  in  Mid-Louisiana  Gas 
Co.  v.  FtRC.  No.  8t>-3804  (,5th  Cir., 
December  23,  1981],  hereinafter  referred 


'The  Commission  8  order  issued  September  30. 
1982  at  Docket  No.  TA83-1-33-0OO.  et  al..  inter  olio. 
conditionally  accepted,  effective  Ottolier  1, 1982. 
.sulijecl  to  refund,  the  lower  al!prnali\e  tariff  sheets 
and  rejected  El  Paso's  higher  a'irnalive  tariff  sheets 
and  rejected  El  Paso's  higher  Hlterntitivp  tariff 
sheets,  including  the  impai't  of  the  implementation 
of  El  Paso,  on  the  premise  that  said  implementalion 
WHS  prrmalure  inasmuch  as  the  Filth  Circuit  had 
not  issued  a  mandate  in  El  Paso.  However,  as  of  the 
s.ime  date  (September  30.  19b2|  the  Fifth  Circuit 
denied  the  Commission's  petition  for  rehearing  of 
the  Court's  decision  and  subsequently  on  Octutier 
13,  1982  issued  the  mandate  in  EI  Pu-io.  Therefore.  El 
Paso  believes  it  has  the  right  to  include  the  impact 
of  the  El  Paso  decision  in  the  tendered  revised  tariff 
sheets. 

■'By  order  issued  October  25.  1982  al  Docket  Nos 
T.'\8.3-l-33-000  and  TA82-2-3.3-^XKl  (Affiliated 
F.ntilies)  the  Presiding  Administrative  Law  judge 
granted  El  Paso's  motion  for  an  extension  of  time  to 
comply  with  ordering  paragraph  (B|  until  October 
29,  1982. 


to  as  Mid-Louisiana.'  According]}/.  El 
Paso  states  that  the  tendered  revised 
tariff  sheets  incorporating  the 
aforementioned  adjustments  result  m  an 
overall  revised  net  adjustment  of  35  2K 
per  Mcf  above  the  September  1.  1982 
rates.* 

El  Paso  requested  that  the 
Commission  grant  any  and  all  waivers 
which  may  be  necessary  to  permit  the 
proposed  revised  t,;iriff  sheets  reflecting 
the  adjusted  rates  described  in  the  filing 
herein  be  substituted  for  the  "lower 
alternate  revised  tariff  sheets"  made 
effet.tive  on  October  1,  l't82  at  Docket 
No.  TA83-1-33-000  and  that  such 
substitute  sheets  also  be  made  effective 
on  October  1,  1982.  as  directed  by  the 
Commission. 

El  Paso  has  included  an 
implementation  of  the  Fifth  Circuit's 
decision  in  the  EI  Paso  case.  El  Paso  has 
not  calculated  carrying  charges  on  the 
accrued  but  unpaid  purchased  gas  costs 
in  .'\ccount  191.  E!  Paso  presently  has 
the  right  to  mcIuJe  these  costs  in 
Account  191.  iKiismuch  as  on  September 
30.  1982  the  Fifth  Circuit  Court  denied 
the  Commission's  petition  for  rehearing 
of  the  Court's  decision  and  subsequently 
on  October  13.  1982  issued  the  mandate 
in  El  Pasn  El  Paso  farther  states  its 
rights  to  relief  at  this  time  is  also 
confirmed  by  the  action  of  the  Fifth 
Circuit  in  granting  stays  of  Commission 
orders  directing  United  Gas  Pipe  Line 
Company  to  exclude  those  coals. 

El  Paso  further  states  that  copies  of 
the  instant  tender  have  been  served 
upon  all  parties  of  record  in  Docket  No. 
TA83-1 -33-000,  et  al..  and  otherwise. 
upon  all  interstate-pipeline  system 
customers  of  El  Paso  and  interested 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
filing  should,  on  or  before  Nov.  17. 1982. 
file  with  the  FERC.  825  N.  Capitol  St., 
NE..  Washington,  D.C.  20" 40.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  Rule  214  or 
Rule  211  of  the  Ctjmmission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
or  385.2111),  Protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\  e  to  make  any 
protestants  parties  to  the  proceeding. 


'On  October  22.  1982  El  Paso  f.ied  with  Ihe 
Commission  a  motion  for  stay  o)  the  Commission  s 
order  issued  Sipiember  30.  1982  al  Docket  No. 
1  A82- 2-33-000. 

'On  October  8.  1982  El  Paso  filed  subslitule  tariff 
sheets  to  the  effpclive  September  1.  1982,  in 
compliance  with  the  Commission  s  "Order  Granting 
in  Part  and  Denying  in  Part  Rehearing  .^pphrations 
and  Convening  a  Technical  Conference  on  Certain 
Unresolved  Issues,  "  issued  September  30,  1982  at 
Docket  No.  TA82-2-33-001  ;P(:.Aa2-2,  IPR82-2, 
AP82-2,  TT82-2). 


Any  person  wishing  to  become  a  party 
to  a  proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection- 
Kenneth  F,  Plumb, 
Secretory.  i 

\rv  D<K   82-11617  Filed  11-17-82:  8:45  «inl 
BILLING  CODE  (717-41-41 


(Docket  No.  RP83- 13-0001 

El  Paso  Natural  Gas  Co.;  Tariff  Filing 

November  10.  1982. 

Take  notice  that  on  October  27, 1982. 
El  Paso  Natural  Gas  Company  ("El 
Paso")  Filed,  pursuant  to  Part  154  of  the 
Federal  Energy  Regulatory  Commission 
("Commission")  Regulations  Under  the 
Natural  Gas  Act,  the  following  revised 
tariff  sheets  to  its  FERC  Gas  Tariff. 
Original  Volume  No.  1: 

Substitute  Twenty-fourth  Revised  Sheet  No.  1 
Fourth  Revised  Sheet  No.  72 
Fourth  Revised  Sheet  No.  73 
Third  Revised  Sheet  No.  74 
Second  Revised  Sheet  No.  75 
Fourth  Revised  Sheet  No.  76 
First  Revised  Sheet  No.  77 
Third  Revised  Sheet  No.  78 
Third  Revised  Sheet  No.  79 
Third  Revised  Sheet  No.  80 
Second  Revised  Sheet  No.  81 
Second  Revised  Sheet  No.  82 
Second  Revised  Sheet  No.  83 

El  Paso  states  that  the  tendered 
revised  tariff  sheets,  when  accepted  for 
filing  and  permitted  to  become  effective, 
will  replace  the  currently  effective 
Service  Agreement — Form  A  (for  Buyers 
receiving  service  under  rate  schedules 
contained  in  El  Paso's  Volume  No.  1 
Tariff  other  than  those  designated  with 
the  prefix  "G")  and  Service 
Agreement — Form  B  (for  Buyers 
receiving  service  under  rate  schedules 
contained  in  Volume  No.  1  of  El  Paso's 
FERC  Gas  Tariff  designated  with  the 
prefix  "G")  with  a  single,  new  Form  of 
Service  Agreement  applicable  to  all 
Buyer's  receiving  service  under  rate 
schedules  contained  in  El  Paso's  Volume 
No.  1  Tariff,  and  update  the  Table  of 
Contents  for  Volume  No.  1  to  reflect  the 
replacement  of  Forms  A  and  B  with  the 
new  Form.  El  Paso  stales  that  the 
primary  differences  between  the  new 
Form  and  Forms  A  and  B  are  that  the 
new  Form  reflects  the  (i)  exclusion  of 
articles  or  parts  of  articles  in  Forms  A 
and  B  which  address  matters  otherwise 
governed  by  the  General  Terms  and 
Conditions  of  El  Paso's  FERC  Gas  Tariff, 
and  (ii)  restatement  of  certain  provisions 
to  provide  more  flexibility  in  applying 
the  new  Form  to  the  particular  service 
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requirements  of  its  customers.  El  Paso 
requests  that  toulered  revised  tariff 
sheets  be  permitted  to  become  effective 
thirty  (30)  days  following  the  date  of 
filing. 

El  Paso  further  states  that  copies  of 
the  filing  have  been  served  upon  all  of 
its  interstate  pipeline  system  customers 
and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
tariff  filing  should,  on  «■  before  Nov.  17, 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C..  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requironents  of  Rule  214  or  Rule  211  of 
the  CkMnmission's  Rules  of  Practice  and 
Procedure  (18  CFR  383.214  or  383.211]. 
Protests  filed  with  the  Commission  will 
be  considered  by  it  in  dete.nnining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  any  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  puWic  inspection. 
Keneth  F.  Plumb. 
Secretary: 

[FR  Doc  82-31618  Filed  11-17 -«2.  *45  •mj 
BILLING  COOC  (717-01-M 


[Docket  No.  CP83-99-00e] 


I 


EquRabIa  Gas  Co^  Appication 

November  9, 1982. 

Take  notice  that  on  October  22.  1982. 
Equitable  Gas  Company  (Equitable),  420 
Boulevard  of  the  Allies,  Pittsburgh, 
Pennsylvania  15219,  filed  ia  Docket  No. 
CP83-39-000  an  application  pursuant  to 
Section  7(cJ  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  up  to  5.000  Mcf  of  natural  gas  per  day 
for  Eastern  American  Enex^gy 
Corporation  (Eastern  American)  from 
points  along  Equitable's  pipeline  system 
in  central  West  Virginia  for  redelivery 
into  the  pipeline  system  of  Columbia  . 
Gas  Tracsmission  Corporation 
(Columbia],  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
CommtssioD  and  open  to  public 
inspection. 

Equitable  proposes  to  implement  the 
tenna  of  an  iffeetoeal  between 
Equitable  and  Eastern  American  dated 
October  U  19B2.  whereby  Equitable  has 
a^eed  to  tran^x>rt  up  to  SMO  Mcf  of 
natural  gas  per  day  for  Eastern 
American  for  a  period  of  two  years. 


Equitable  proposes  a  rate  as  may  be 
set  forth  in  its  FERC  Gas  Tariff  which 
rute  is  currendy  15.5  cents  per  Mcf. 

Equitable  states  that  up  to  SjOOO  Mcf 
of  natural  gas  per  day  would  be 
rpcpived  from  Eastern  American  at 
existinj^  interconnections  with 
Equitable's  pipeline  and  would  be 
redelivered  for  Eastern  American's 
account  at  an  existing  interconnection 
with  the  pipeline  system  of  Columbia 
either  in  Green  County,  Pennsylvania,  or 
Wetzel  County.  West  Virginia,  for  sale 
by  Eastern  .American  to  Coiurabia. 

Equitable  proposes  to  perform  the 
transportation  service  by  means  of 
rvi.stmg  facilities  and  states  that  no 
ciinstruction  or  expansion  of  facilities 
would  be  required. 

.•\riy  person  desiring  to  be  heard  or  to 
make  any  pnitest  with  reference  to  said 
application  should  on  or  before 
November  24, 1982.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  .'Kct  (18  CFR  157  10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energj'  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hear-ing  will  be  held 
without  further  notice  before  the 
Coouniuion  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  tune  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
far.  unless  otherwise  advised,  it  will  be 


unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kennadi  F.  PhiBili, 
Secretary. 

|FR  Ddc  sa-nss  Fifed  11-17-e£  •.«  am] 
BILLMa  COOE  C717-0Myi 


[ProiKt  No.  5654-001] 

Flathead  Joint  Board  of  the  Flathead, 
Mission  and  Jocko  Valley  Irrigation 
Districts;  Surrender  of  Preliminary 
Permit 

Noveaiber  a  1982. 

Take  notice  that  the  Flathead  }oint 
Board  of  the  Flathead.  Mission  and 
Jocko  Valley  Irrigation  Districts, 
Permittee  for  the  proposed  Hubbart  Dam 
Power  Project,  FERC  No.  5654,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
March  31, 1982.  and  would  have  expired 
on  August  31, 1983.  The  project  would 
have  been  located  on  the  Little 
Bitterroot  River  in  Flathead  County, 
Montana. 

The  Permittee  filed  its  request  on 
October  19, 1982.  and  the  surrender  of 
the  preliminary  permit  for  Project  No. 
5654  is  deemed  accepted  as  of  the  date 
of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

[Vn  Doc  a2-SlS33  Filed  n-17-«2;  8:45  am] 

BiLUNG  oooE  srir-si-M 


[Docket  No.  RPe  1-84-006] 

Florida  Gas  Transmission  Co.; 
Proposed  Ctianga  In  FERC  Gas  Tariff 

November  10.  1982. 

Take  notice  that  on  October  27. 1982 
Florida  Gas  Transmission  Company 
(FGTC)  tendered  for  filing  the  following 
tariff  sheets  for  inclusion  in  Original 
Volume  No.  3  of  FGTCs  FERC  Gas 
Tariff: 

Substitute  29th  Revised  Sheet  No.  5-A  of 

Original  Volume  No.  1 
Substinae  19th  Revised  Sheet  No.  128  of 
Original  Volume  No.  2 

Fourth  Rfvised  Sheet  No.  126 

Third  Revised  Slieet  No.  181 

Third  Revised  Sheet  No.  245 

Third  Revised  Sheet  No.  285 

Third  Revived  Siert  No.  28S 

Third  Revtaed  Sheet  No.  305 

Third  Revised  Sheet  No.  332 

Third  Revised  Sheet  No.  365 

Third  Revised  Shaet  No.  395 

Third  Revised  Sheet  No.  396 

The  proposed  effective  date  is 
October  1. 196Z. 

FGTC  states  that  the  tariff  sheets 
incorporate  the  revisions  in  FGTCs 


i  J  M  I 
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rates  that  become  effective  on  October 
1, 1982. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
D  C.  20426.  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
305.211.  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
November  17.  1982.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  m.^ke 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  fihn^  are  on  file  with  the 
Commision  and  are  availdble  ior  public 
inspection. 
Kenneth  F.  Plumb. 
Sccrctciry. 

(FR  O.K.   B2-.)!B50  Fllud  n-17-8Z  8:45  am) 
BILUNG  CODE  6717-01-11 

[Docket  No.  ER82-701-OO0J 

Florida  Power  Corp.;  Request  for  Filing 
Date 

November  10. 1982 

The  filing  company  submits  the 
following: 

Take  notice  that  on  October  29,  1982. 
Florida  Power  Corporation  requested 
that  the  Commission  assign  a  filing  date 
to  the  rate  schedules  for  the  second-step 
increase  which  were  submitted  in  this 
proceeding  on  July  30. 1982.  The  ra!e 
schedules  as  to  which  it  is  requested 
that  an  effective  date  be  assigned  are 
those  contained  in  "Part  B"  of  the  tariff 
revisions  submitted  on  that  date.  The 
second-step  increase,  reflecting  the  cost 
of  service  after  Crystal  River  No.  4  is 
placed  in  commercial  operation, 
involves  an  increase  over  the 
compliance  first-step  level  of  S24 
million,  The  Company  requests  that  the 
second-step  increase  be  permitted  to 
become  effective  on  December  29, 1982. 
which  is  the  date  preceding  scheduled 
commercial  operation  of  Crystal  River 
No.  4,  and  that  it  be  suspended  for  one 
day.  to  become  effective  on  December 
30.  1982.  the  date  of  scheduled 
commercial  operation.  The  Company 
states  that  it  will  inform  the  Commission 
and  the  afTected  customers  if  there  is 
any  change  in  the  scheduled  date  of 
commercial  operation. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  KE..  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
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and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Ailsuch  motions  or 
protests  November  24.  1982.  Protests 
will  be  considered  by  the  Com.mission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kennetti  F.  Plumb. 
Secretary. 

;  i  R  D'K   a2-3-  :,z~  Ftied  n-17-82;  8:45  ami 
BILUNG  CODE  6717-01-M 


f  Docket  No.  CP82 -5 13-001  i 

Gasdel  Pipeline  System  Inc.. 
Transcontinental  Gas  Pipe  Line  Corp.; 
Amendment 

November  9.  1962. 

Take  notice  that  on  September  29. 
1982.  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Bo\  1396. 
Houston,  Te\as  77251.  filed  in  Docket 
No.  CP82-O13-001  pursuant  to  Section  7 
of  the  .Natural  Gas  Act  an  amendment  to 
Gasdel  Pipeline  System  Incorporated's 
(Gasdel)  application  filed  .ALi<:ust  26. 
iyB2,  in  Docket  No,  CPR2-51 3-000  so  as 
Id  permit  and  approve  Transco  to 
abandon  the  pipeline  being  acquired  by 
Gasdel.  all  as  more  fully  set  forth  in  the 
amendment  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  on  August  26.  1982, 
Gasdel  filed  in  Docket  No.  CP82-513-000 
an  application  for  authorization  among 
other  things,  to  acquire  a  25  percent 
interest  in  approximately  18.90  miles  of 
20-inch  pipeline  including  appurtenant 
facilities  and  a  7.91  percent  interest  in 
approximately  G6.35  miles  of  24-inch 
pipeline  including  appurtenant  facilities 
and  in  other  appurtenant  metering. 
regulating,  ckhych-ation.  separation  and 
connection  facilities  which  are  owed  by 
Transco  and  which  connect  natural  gas 
production  from  gas  supply  m  Block  A- 
42.  North  Padre  Island  Area  and  East 
Addition,  offshore  Texas,  lo  Transco  s 
mainline  in  jim  Wells  County.  Texas. 

Transco  proposes  herein  to  amend 
Gasdel's  above-described  application  by 
requesting  that  the  Commission,  at  O.w 
same  time  it  authorizes  Gasdel  to 
acquire  such  interests  in  such  pipelines, 
authorize  Transco  to  abandon  surh 
interests. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  lo  said 
amendment  should  on  or  before 
November  30.  1982.  file  with  the  Federal 


Energy  Regulatory  Commission. 
\Va.sh;ngton.  D.C.  20426.  a  petition  to 
intPTvene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commissions  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  or  1  10)  and  the 
Regulations  under  the  .Natural  Gas  Act 
(18  CFR  15-,101   All  protests  filed  with 
the  Commission  w.li  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  .«;erve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
apphcation  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transco  to  appear  or  be 
represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

\VR  Doc  az-aisso  Hied  n-17-Bt  ft4«  an] 

billum:  cooe  •717-oi-m 

[Project  No  6790-000] 

Grand  River  Dam  Auttiority: 
App<ication  tor  PreHminary  Permit 

November  15, 1982. 

Take  notice  that  the  Grand  River  Dam 
Authority  (Applicant)  filed  on  October 

26.  1982.  an  application  for  preliminrin 
permit  [Pursuant  to  the  Federal  Power 
Act,  16  LI.S.C.  791(a)-*25(r)]  for  Project 
No.  6790  lo  be  knov>-n  a.s  the  Md>  n  Lock 
&  Dam  lYoject  located  on  the  Arkansas 
River  in  Sequoyah  County.  Oklahoma. 
The  application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  airected  to:  Mr. 
1;  .Ties  Pendergrass.  P  O.  Drawer  G, 
\  mita.  Oklahoma  74301. 

Project  Descnptinn — The  proposed 
project  would  utilize  the  existing  Mayo 
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Lock  and  Dam  and  the  resulting 
re,servoir  under  jurisdiction  of  the  Corps 
of  Engineers  and  would  consist  of:  (1)  A 
new  powerhouse  200  feet  square 
containing  three  new  12.5-MVV  turbine- 
generator  units;  (2)  a  new  step-up 
substation;  (3)  a  new  161-kV 
transmission  line  20  miles  long  lead.ng 
to  the  existing  Sallisaw  switching 
station;  and  (4)  appurtenant  facilities. 

The  average  annual  generation  of  165 
million  kVVh  would  be  sold  to  a 
combination  of  municipalities, 
cooperatives,  industry  and  government 
agencies. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  three 
years,  during  which  time  it  would 
perform  survey  and  geological 
in\estigations,  determine  the  economic 
feasibility  of  the  project,  reach  final 
agreement  on  sale  of  project  power, 
secure  financing  commitments,  consult 
With  Federal,  State,  and  local 
gioverrunent  agencies  concerning  the 
potential  environmental  effects  of  the 
project,  and  prepare  an  application  for 
P'.RC  license,  including  an 
environmental  report.  Applicant 
estimates  the  cost  of  studies  under  the 
permit  would  be  $50,000. 

Competing  Applications — This 
application  was  filed  as  a  competing 
application  to  the  Mayo  Power 
Development  Company's  application  for 
Project  No.  6576  filed  on  August  6,  1982. 
Public  notice  of  the  filing  of  the  initial 
application,  which  has  already  been 
given,  established  the  due  date  for  filing 
competing  applications  or  notices  of 
intent.  In  accordance  with  the 
Commission's  regulations,  no  competing 
application  for  preliminary  permit,  or 
notices  of  intent  to  file  an  application 
for  preliminary  permit  or  license  will  be 
accepted  for  filing  in  response  to  this 
notice.  Any  application  for  license  or 
exemption  from  licensing,  or  notice  of 
intent  to  file  an  exemption  application, 
must  be  filed  in  accordance  with  the 
Commission's  regulations  [See:  18  CFR 
4.30  et.  seq.  or  4.101  et.  seq,  (1981).  as 
appropriate]. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Commission  Rules  211  or  214,  18  CFR 


.385,211  or  385.214,  47  FR  19025-26  (1982). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
p)arty  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  December  17,  1982. 

Filing  and  Sen  ice  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  ''COMMENTS", 
■  I'ROTEST".  or  "MOTION  TO 
IXTFRVE.NE"  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F,  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  .North  Capitol  Street, 
NE..  Washington,  DC.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chif^f.  Applications  Branch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.,  Room  208 
RB  at  the  above  Address.  A  copy  of  any 
m-ition  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

•n  Dnr  s:;-:nH;i2  fiImI  ii-i^-ai  b:4S  am) 
BILLING  CODE  6717-01-«i 


[Docket  No.  RA83-2-0001 

Gulf  Oil  Corp.;  Filing  of  Petition  for 
Review  Under  42  U.S.C.  7194 

November  12.  1982. 

Take  notice  that  Gulf  Oil  Corporation 
on  November  5,  1982.  filed  a  Petition  for 
Review  under  42  U.S.C.  7194fb)  from  an 
order  of  the  Secretary  of  Fx.orgy 
(Secretary). 

Copies  of  the  petition  for  review  have 
been  served  on  the  Secretary  and  all 
participants  in  prior  proceedings  before 
the  Secretary. 

Any  person  who  participated  in  the 
prior  proceedings  before  the  Secretary 
may  be  a  participant  in  the  proceeding 
bt.'fore  the  Commission  without  filing  a 
motion  to  intervene.  However,  any  such 
person  wishing  to  be  a  participant  must 
file  a  notice  of  participation  on  or  before 
November  29.  1982,  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC.  20426.  Any  other  person  who  was 
denied  the  opportunity  to  participate  in 
the  prior  proceedings  before  the 
Secretary  or  who  is  aggrieved  or 
adversely  affected  by  the  contested 


order,  and  who  wishes  to  be  a 
participant  in  the  Commission 
proceeding,  must  file  a  motion  to 
intervene  on  or  before  November  29. 
1982,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.1005(c)). 

A  notice  of  participation  or  motion  to 
intervene  filed  with  the  Commission 
must  also  be  served  on  the  parties  of 
record  in  this  proceeding  and  on  the 
Secretary  of  Energy  through  the  Office 
of  General  Counsel,  the  Assistant 
General  Counsel  for  Regulatory 
Litigation.  Department  of  Energy,  Room 
6H-025.  1000  Independence  Avenue. 
SW.,  Washington,  D.C.  20585. 

Copies  of  the  petition  for  review  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  at  Room 
1000,  825  North  Capitol  St..  NE.. 
Washington,  D.C.  20426. 
Kenneth  F.  Plumb. 
Secretary. 

[KR  Dof    82-31  ■«:!  Filed  11    I'-fli  8:45  dm| 
BILLING  CODE  6717-01-M 


(Project  No.  5102-001] 

Homestake  Consulting  and 
Investments,  Inc.;  Surrender  of 
Preliminary  Permit 

November  12.  1982 

Take  notice  that  Homestake 
Consulting  and  Investments,  Inc.. 
Permittee  for  the  proposed  Brush  Creek 
Water  Power  Project  No.  5102,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
February  1, 1982,  and  would  have 
expired  on  July  31, 1983.  The  project 
would  have  been  located  on  tlie  Brush 
Creek  in  Lincoln  County,  Montana. 

The  Permittee  filed  its  request  on 
October  12,  1982,  and  the  surrender  of 
the  preliminary  permit  for  Project  No. 
5102  is  deemed  accepted  as  of  the  date 
of  this  notice. 
Kenneth  F.  Plumb. 
Secretary. 

|KR  Dot  82-316,13  Kiliid  ll-r-flZ:  8:45  «m| 
BILLING  CODE  •717-01-M 


[Docket  No.  CP83-25-OO0] 

Inter-City  Minnesota  Pipelines  Ltd.; 
Application 

November  10,  1982. 

Take  notice  that  on  October  14, 1982 
Inter-City  Minnesota  Pipelines  Ltd. 


convenienc 


'  The  applicalion  was  originally  tendered  for 
filing  on  October  14.  1982.  However,  the  fee  requiri»<j 
by  Section  159.1  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  159.1)  was  not  paid  until 


volumes  an 
Applican 
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October  19.  191 
the  latter  date. 
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(Applicant),  1004  Cloquet  Avenue, 
Cloquet,  Minnesota  55720,  filed  in 
Docket  No.  CP83-25-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
an  increase  in  the  authorized  quantities 
of  natural  gas  transported  for  ICG 
Transmission  Holdings  Ltd.  (ICG),  a 
Canadian  pipeline  company,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  states  that  it  was 
authorized  by  order  issued  )u!y  16,  1975. 
in  Docket  No.  CP75-139  to  transport  up 
to  14.339  Mcf  of  gas  per  day  and  up  to 
3,686.000  Mcf  of  gas  per  year  for  ICG.  It 
is  further  stated  that  in  a  related  order 
issued  August  2,  1977,  in  Docket  No. 
CP77-115,  the  Commission  stated  that 
the  "present  level"  of  .Applicant's 
authorization  for  transportation  on 
behalf  of  ICG  was  13.int)  Mcf  per  day 
and  that  the  appendix  to  that  order  set 
forth  a  transportation  authoriz.^tion  of 
15.139  Mcf  per  day  and  3.749.000  Mcf  per 
year.  .Applicant  as.'ierts,  however,  that  it 
is  unable  to  trace  the  13.100  Mcf  per  day 
level  indicated  in  the  order  issued  in 
Docket  No.  CP77-115  to  any  previous 
Commission  order,  that  the  15,139  Mcf 
daily  transportation  aiithorizaticm  in 
said  order  was  the  result  of  an 
arithmetic  error  and  should  have  been 
14,339  Mcf  per  day,  and  that  nothing  in 
that  order  altered  previously  certificated 
annual  volum.es. 

Applicant  proposes  herein  to 
transport  up  to  5.502,000  Mcf  of  gas 
annually  for  ICG,  It  is  stated  that  this 
amount  was  calculated  by  subtracting 
Applicant's  total  deliveries  for  ICG  as  of 
October  31.  1981,  from  the  total 
authorization  in  Docket  No.  CP~5-139 
and  then  dividing  this  amount  \<\  the 
remaining  terms  of  the  import-e^.port 
licenses  issued  to  ICG  by  the  National 
Energy  Board  (.NEB)  of  Canada.  It  is 
asserted  that  the  requested  inc-jase  in 
volumes  from  3,686,000  Mcf  per  year  to 
5,502.000  Mcf  per  year  is  necessary  to 
meet  increased  Candian  demand  and 
that  Applicant  is  fully  capable  of  serving 
both  these  increased  transportdtiun 
volumes  and  its  United  Stales  market. 

.Applicant  also  seeks  authorization  to 
remove  the  present  limitat.on  on  daily 
transportation  volumes  and,  in  its  place. 
to  continue  tlie  condition  alr':ady 
imposed  in  Docket  No.  CP75-1,J9.  that 
limits  transportation  volumes  lo  a  level 
that  allows  service  of  all  contract 
demand  for  United  States  customers 
under  the  NEB  export  licenses.  It  is 
asserted  that  the  removal  of  the  daily 


Octcit/er  19,  1982.  thus  filing  was  not  Lonipleled  until 
the  liiiter  date 


limitation  is  required  to  provide 
necessary  operational  flexibility. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  1, 1982,  file  with  the  Federal 
Energy  Regulaton*'  Comm.ission. 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  arconiMnce 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10),  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeiiing  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Setions  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rule  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  it  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  D(i(  82-31534  Filpd  n-l'-dt  8.4S  ami 
8ILUNG  CODE  6717-01-M 

(Docket  No.  RP82- 136-001  (PGA83-1)! 

Inter-City  Minnesota  Pipelines  Ltd.; 
Filing  of  Tariff  Sfieets  Effecting 
Purchased  Gas  Adjustment  and 
Related  Accounting  Provision 

Nitvembfr  10.  19&2, 

Take  notice  that  on  October  2«,  19M2 
Inter-City  Minnesota  Pipehnes  Ltd 
(Inter-City)  filed  the  folkiwina  proposed 
revisions  to  Original  Volume  .No  1  of  its 
FERC  Tariff: 

Substitute  Second  Revised  Sheet  No.  61-C. 
Seventeenth  Revised  Sheet  No  4 


Inler-Cit>-  requests  that  these  sheets 
become  effective  as  of  .November  1, 
1982.  and  requests  a  waiver  of 
applicable  notice  requirerrents  to  that 
end, 

Inter-City  further  stales  that  the 
proposed  sheets  (1)  effect  Inter-City's 
annual  purchased  gas  adjustment 
pursuant  to  §  154.38{d)(iv)  of  the 
Commission's  regulations  and  (2) 
pro\ide  for  subaccounts  in  its  Account 
191  in  conformance  with  the  Uniform 
System  of  Accounts. 

Inter-City  states  that  a  copy  of  the 
filing  and  supporting  statements  have 
been  served  on  all  customers  and  on  the 
appropriate  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E.,  Washington. 
DC.  20426.  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
November  17, 1982.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(PR  Doc  K-nSM  Plted  11-17~«Z.  S:4S  (aj 
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r  Docket  No.  CP«3- 18-000] 

Interstate  Power  Co.,  Application 

November  9,  1»82 

Take  notice  that  on  October  13. 1982. 
Interstate  Power  Company  (Applicant). 
1000  Main  Street,  Dubuque.  Iowa  52001. 
filed  in  Docket  No.  CP83-18-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  authorizing  the 
constniction  and  operation  of  certain 
pipeline  facilities  and  the  lease  and 
operation  of  pipeline  facilities  from  a 
point  north  of  Albany,  Illinois,  to  a  point 
within  the  city  limits  of  Comanche, 
Iowa,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  pulilic 
inspection. 

Applicant  proposes  to  construct  and 
operate  approximately  6.72  miles  of  14 
inch  pipeline  and  appurtenant  facilites 
from  a  pulnt  near  the  Mississippi  River 
in  north  .Mbany.  Illinois,  to  a  point  near 


51922 


Federal  Register  /  Vol.  47.  No.  223  /  Thursday,  November  18.  1982  /  Notices 


south  Albany,  Illinois.  The  total 
estimated  cost  of  facilities  is  $2,500,000, 
which  would  be  financed  from 
Applicant's  earnings. 

Applicant  also  proposes  to  lease  from 
Dome  Pipehne  Company  and  operate  a 
submarine  pipeline  under  the 
Mississippi  River  from  a  point  of 
interconnnection  with  the  proposed  new 
facilities  to  a  point  of  connection  with 
Applicant's  Clinton  area  distribution 
system  within  the  city  limits  of 
Comanche.  Iowa.  Applicant  stdt.'s  i* 
would  use  the  leased  facilities  for  ri  term 
of  15  years.  Applicant  proposes  to 
abandon  such  leased  facilities  at  the 
termination  of  said  lease. 

Applicant  states  it  is  receiving 
Additional  .'\uthorized  Overrun  Service 
deliveries  from  .Natural  Gas  Pippline 
Company  of  America.  Applicant  avers 
the  instant  proposal  is  necessary  to 
alleviate  the  resulting  capacity 
constraint  on  its  system  and  to  provide 
sufficient  delivery  capability  to  the 
Clinton  distribution  area  in  the  event 
that  one  of  the  Applicant's  other  existing 
8-inch  pipeline  crossings  of  the 
Mississippi  River  should  fail. 

Any  person  desinng  to  be  henrd  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  30.  1982,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  .384.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determinmg  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestanfs 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdu  tion  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  P'rocedure.  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 


Commission  on  its  own  motion  believes 
thiit  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  .Applicant  to  appear  or 
be  represented  at  the  h^^aring. 
Keonelh  F.  Plumb. 
Secretary 

|FR  Doc.  82-31351  Filed  11-17-82:  ai4S  amj 
BILUNQ  CODE  6717-01-M 

1  Docket  Nos.  ER77-578-000  and  EReO-259- 

000,  et  al.  I 

Kansas  Gas  and  Electric  Co., 
Compliance  Filing 

November  12,  1982. 

The  filing  compunv  submits  the 
following; 

Take  notice  that  on  October  ^),  1982, 
Kansas  Gas  and  Elertnc  Company  filed 
a  statement  of  undercollection  payments 
and  verification  of  billings  for  procured 
energy  in  accordance  with  the 
Commission's  letter  dated  September  20, 
1982. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commis.sion  825  Nort  Capitol  Street, 
NE.,  Washington,  DC.  20426.  on  or 
before  November  29,  19ti2.  Comments 
will  be  considered  by  the  Commission  in 
determ  ing  the  appropriate  action  to  be 
taken  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary 

1KB  Dcx  Si-JiH.M  Filed  n-17-82;  8:45  an) 
BILUNG  CODE  6717-01-M 

[Docket  No.  EI83-3-000) 

Mayor  and  Council  of  the  Town  of 
Middletown,  Delaware,  and  the  City  of 
New  Castle,  Delaware,  v.  Delmarva 
Power  &  Light  Company;  FIHng 

Nineni'uer  10.  1482. 

The  complainants  submit  the 
following; 

Take  notice  that  on  October  29,  1982. 
The  Mayor  and  Council  of  the  Town  of 
Middletown.  Delaware  ("Middletown") 
and  the  City  of  .New  castle,  Delaware 
(New  Castle")  filed  a  complaint  and 
petition  for  declaratory  order  against 
Delmarva  Power  S  Light  Company 
(Delmarva"), 

Middletown  and  new  Castle  request 
that  the  Commission; 

(a)  Conduct  and  investigation  and 
hold  a  public  hearing  regarding 
Delmarva's  charges  and  practices 


relating  to  customer-initiated  changes  in 
delivery  voltage; 

(b)  Declare  that  such  charges  and 
practices  are  unjust,  unreasonable  and 
unduly  discriminatory; 

(c)  Order  and  direct  that  Delmarva 
provide  service  to  Middletown  and  .New 
Castle  as  the  delivery  voltages 
requested  by  each  and  that  Delmarva 
interconnect  with  Middletown  and  New 
Castle  for  such  purpose; 

(d)  Grant  such  other  relief  as  the 
Commission  deems  apropriate. 

Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitor  Street,  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  2\\ 
and  214  of  the  Conimission's  Rules  of 
Practice  and  Procedure  (13  CFR  .385  211 
385,214),  All  such  motions  of  protests 
should  be  filed  on  or  before  December 
13,  1982.  Protests  will  be  Lonsidered  b\ 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filinjj  are  on  file 
with  the  Commission  and  .^I'e  available 
fur  public  inspection. 
Kenneth  F.  Plumb, 
Sf'creiary. 

(FR  Doc  a2-JlS16Fili'tl  11-17-M2  DA'S  ami 
BILUNG  CODE  6717-01-M 


(Project  No.  6579-001] 

Merilyn  Coe;  Exemption  From 
Licensing 

November  9.  1982. 

A  notice  ofexemption  from  licensiiiji 
of  a  small  hydroelectric  project  known 
as  Little  Butte  Ranch,  project  No.  6579- 
001,  was  filed  on  September  21. 1982.  by 
Merilyn  Coe.  The  proposed 
hydroelectric  project  would  have  an 
installed  capacity  of  28  kW  and  would 
be  located  on  North  Fork  of  Little  Butte 
Creek,  in  Jackson  County,  Oregon. 

Pursuant  to  §§  4.109(c)  and  375.308(ss) 
of  the  Comission's  regulations,  and 
subject  to  the  terms  and  conditions  set 
forth  in  §  4.111  of  the  Commission's 
regulations,  the  Director,  Office  of 
Electric  Poser  Regulation,  issues  this 
notification  that  the  above  project  is 
exempted  from  licensing  as  of  Octoh>er 
21,  1982. 

Lawrence  R,  Anderson, 
Director.  Office  of  Electric  Power  Regulation 

iFRDoc  82-31548  Filed  11-17-82.  9:45  ami 
BIUJNQ  COOC  8717-01-M 
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[Docket  No.  RP82-1-001] 

Michigan  Wisconsin  Pipe  Line  Co.; 
Proposed  Change  in  FERC  Gas  Tariff 

November  10, 1982. 

Take  notice  that  on  October  29. 1982 
Michigan  Wisconsin  Pipe  Line  Company 
(Michigan  Wisconsin)  submitted  for 
filing  Substitute  Fifth  Revised  Sheet  No. 
667  of  Rate  Schedule  X-64  under  First 
Revised  Volume  No.  2  of  Michigan 
Wisconsin's  FERC  Gas  Tariff. 

Michigan  Wisconsin  states  that  this 
tariff  sheet  is  filed  pursuant  to  its 
Stipulation  and  Agreement  in  Docket 
No.  RP82-1-000  with  the  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20428,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
November  17, 1982.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  r\>c  k-JHkhi  f,ii-<i  11-17-82:  &4S ami 
BIUUNQ  CODE  6717-01-U 


[Docket  No.  RP83- 16-0001 

Midwestern  Gas  Transmission  Co.; 
Tariff  Filing 

November  9,  1982. 

Take  notice  that  on  October  29.  1982, 
Midwestern  Gas  Transmission 
Company  (Midwestern)  tendered  for 
filing  the  following  tariff  sheets  to  its 
FERC  Gas  Tariff  to  be  efftctive 
November  1, 1982:  ,, 

On^inal  Volume  No.  1 

r^ricond  Revised  Sheet  Nos.  84  &  85. 
Original  Sheet  No.  85.\. 

Original  Volume  A'o.  2 

Substitute  Sixth  Revised  Sheet  ,\o.  37. 
First  Revised  Sheet  No.  37A. 
Third  Revised  Sheet  .No.  39. 

Midwestern  states  that  the  revisions 
make  changes  in  the  minimum  bill 
provisions  of  Midwestern's  Northern 
System  Rate  Schedules  CD-2  and  T-2 
under  which  Michigan  Wisconsin 
Pipeline  Company  purchases  natural  gas 
service  from  Midwestern. 


Midwestern  states  that  copies  of  the 
fihng  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385  211 
and  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
November  17, 1982.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anj  person  wishing  to  become  a  pa.'-ty 
n:ust  file  a  petition  to  intervene.  Copies 
of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 
Kenneth  F.  Plumb, 
Secretary. 

:'  K  n.-u  S2-31SS2  Filed  11-17-82;  8:45  ami 
3IUJMG  COOC  6717-01-M 

rOocket  No  TA83-1-25-0021 

Mississippi  River  Transmission  Corp.; 
Rate  Change  Filing 

\ovember  10, 1982. 

Take  Notice  that  en  October  27, 1982 
Mississippi  River  Tran.«mission 
Corporation  ("Mississippi")  tendered  for 
filing  Substitute  Eightv-Fourth  Rivised 
Sheet  No.  .3A  to  its  FERC  Gas  Tunff. 
First  Revised  Volume  \o.  1.  containing 
an  effective  date  of  October  1, 1982. 

Mississippi  states  that  such  filing  is 
being  submitted  pursuant  to 
Commission  order  dated  September  30. 
1982  at  Docket  No.  TA83-1-25.  Such 
order  at:rentpd  for  filing  Mississipoi's 
Eighty-Fourth  Revised  Sheet  So.  J.\  to 
be  effective  October  1.  1982,  subjei  t  to 
downward  modification  to  rc.lf  ct 
United  Gas  Pipe  Line  Company's 
reduced  motion  rates  at  Docket  No. 
RP82-57.  Mississippi  states  that  such 
reduction  is  reflected  in  the  instant 
filing. 

Mississippi  states  that  copies  of  its 
fil'ng  have  been  served  on  all 
lufjsdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
Nort  Capitol  Street.  N.E..  Washington. 
D  C.  20426.  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  petitions  or 


protests  should  be  filed  on  or  before 
November  17. 1982.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  ser\e  to  make 
protestants  parties  to  the  proceeding. 
,'\ny  person  wishing  to  become  a  party 
must  file  a  petition  to  inter\'cne  Copies 
(if  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F  P'umb 
Secrc  !L,-y 

iFR  [Kk.  8.:-.  IW5  Filed  11-17-62:  8:45  amj 
BILUHG  CODE  S717-«1-«l 


i  Oocxet  No  GT83-3-OO01 

Mississippi  River  Transmission  Corp 
Filing  of  Service  Agreement  and 
Pro|>osed  Changes  In  FERC  Gas  Tariff 

Novembtr  10.  19{Ji. 

Take  notice  that  on  October  27, 1982. 
Mississippi  River  Transmission 
Corporation  ("Mississippi")  tendered  for 
filing  a  copy  of  an  executed  Service 
Agreement  dated  October  14. 1982 
between  Mississippi  and  Arkansas 
Louisiana  Gas  Company  (Arkansas 
"Louisiana").  Seventeenth  Revised 
Sheet  No.  33  to  Mississippi's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1  and 
First  Revised  Sheet  No.  42  to 
Mississippi's  FERC  Gas  Tariff,  Original 
Volume  No.  2.  Mississippi  proposes  that 
the  Service  Agreement  and  tariff  sheets 
become  effective  on  November  1. 1982. 

Mississippi  states  that  the  purpose  of 
the  filing  is  to  reflect  the  extension  of 
agreements  with  Arkansas  Louisiana 
which  are  due  to  expire  on  October  31, 
1982.  Arkansas  Louisiana  is  and  has 
been  a  resale  customer  of  Mississippi 
for  many  years.  The  above-mentioned 
Service  Agreement  covers  service  to 
Arkansas  Louisiana  under  Mississippi's 
Rate  Schedule  CD-I  and  replaces  and 
extends  the  current  Service  Agreement 
dated  September  27. 1967.  Mississippi 
states  that  the  new  Serv  ice  Agreement 
is  identical  in  all  essential  respects  with 
the  Service  Agreement  it  replaces,  there 
being  no  change  in  Contract  Demand. 
delivery  points  or  delix  ery  pressures 
Seventeenth  Revised  Sheet  No  33  First 
Revised  Volume  No.  1.  identifies  the 
new  Service  Agreement  in  the  Index  of 
Purchasers  to  Mississippi's  tariff.  First 
Revised  Sheet  No  42.  Original  Volume 
No,  2,  reflects  the  extension  cf  the  term 
of  an  existing  Exchange  Agreement 
between  Mississippi  and  Arkansas 
Louisiana  (Mississippi's  Rate  Schedule 
X-8)  which  permits  Arkansas  Louisiana 
to  augment  the  supply  of  gas  available 
for  one  of  its  distribution  s\  st»  ms 
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Copicfl  of  llie  filing  wtre  wrwd  open 
Missis«qj|ii'f  jarisdietiana)  costomers, 
the  Misaouri  PoUic  Service  Commissioa, 
the  ArkMtta6  Public  Serrice 
Commissiaa  and  the  IBiiiois  Conaoerce 
Commiwinn 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiiing  ahouid  file  a  petition 
to  intervene  or  piotcaf  with  the  Federal 
Energy  Regulatory  CMnnwwion.  825 
North  Capitol  Street.  N.E.,  Washington. 
DC.  20426,  in  accordance  with  §{  1.8 
and  1.10  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  1.8  and 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
17, 1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  saction  to  be  taken,  but  will 
not  serve  to  make  protectants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb.  ■ 

Secretary. 

|FR  Doc  O-rmM  Pllcrf  Il-ir-is: »«  amf 
BILUNQ  CODE  67r7-<»-«l 


[Docket  No.  ES83-11-000I 

Missouri  litMKies  Co.;  AppUcation 

.Vovember  12, 1982. 

Take  notice  that  on  Vovember  1.  1382, 
Missouri  Utilities  Company  [Applicant) 
filed  an  appHcation  seeking  authoritj- 
pursuant  to  Section  204  of  the  Federal 
Power  Act  to  issue  up  to  S2O.00O.0OO  of 
unsecured  promissory  notes  to  be  issueti 
from  time  to  time,  with  a  final  mafurtfy 
ddte  of  not  later  than  December  31,  1984 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
Novembt^r  29.  1982.  file  with  the  Federal 
Energy  Reg'jiatory  Commission. 
Washington,  D.C.  20426.  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  th?  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  The  appHcation  is  on 
file  with  the  Commission  and  available 
for  public  inspection. 
Kenneth  F.  Plumb,  I 

Secretary. 

|FR  Doc  82-Jllt63  f\lrd  n-ir-rti  a.4j  hitj) 
BILUMO  COOC  8717-»t-« 


[  Docket  No.  ER83-91-000I 


I 


Mtssoorf  UTHNfes  Co.;  FKnq 

Novenbu  12. 19&Z. 

The  fihng  Company  subnuts  li>e 
following 


IMI 


Take  notice  that  Missoori  Utilities 
Company,  oo  November  3, 1982, 
tendered  for  filing  its  original  Tariff  No. 

2,  with  accompanying  Rate  Schedules 
SIlt-2  for  firm  assurance  poiwer.  The 
Company  has  also  filed 
contemporaneously  therewith  its 
w  holesale  service  agreement  £oc 
supplemental  power  under  the  SFR-2 
Tariff.  FERC  Electric  Tariff.  Original 
Volume  No.  2,  with  the  City  (rf  Poplar 
Bluff,  a  Momcipal  Corporation. 

This  contract  and  accompanying  tariff 
provide  firm  power  in  block  increments 
for  the  City  of  Poplar  ^nff,  Missoori, 
during  the  period  commencing  on 
approval  thereof,  and  terminating  May 
31.  1985. 

The  reason  for  the  purpose  of  said 
filing  is  to  provide  the  Company  with  an 
electric  tanff  for  firm  assurance  power, 
and  to  seek  approval  of  the  application 
of  the  same  to  the  City  of  Poplar  Bluff 
under  the  contract  filed. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Comission,  825  North 
Capitol  Stree.  .\E.,  Washington.  DC. 
20426,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214}.  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
26. 1982.  Protests  will  be  considered  by 
the  Comission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
ior  public  inspection. 
Kenneth  F  Plumb. 
Si'  -rntiiry 

•  K  ;;  „    *;.  jirtWrU-d  11-17-82:  8:« ami 
BiLLfNG  COOE  (717-01-a 


IProject  No.  3605-0011 

Mohawk  Paper  MiHs,  Inc.;  Application 
for  Exemption  for  Small  Hydroelectric 
Power  Prefect  of  5  MW  or  Less 
Capacity 

.November  15.  13a2. 

Take  notice  that  on  July  20, 1982, 
Mohawk  Paper  Mills.  Inc.  (Applicant) 
filed  an  application,  under  Section  408  of 
the  Fjiergy  Security  Act  of  1980  (Act)  (16 
U  S.C.  2705.  and  2708  as  amended],  for 
exemption  of  a  proposed  hydroelectric 
project  from  Hcensing  under  Part  1  of  the 
Federal  Power  Act.  The  proposed  small 
hyroeiectnc  Project  No.  3605  would  be 
located  on  the  Mohawk  River  in 
Saratoga  County,  New  York. 
Correspondence  with  the  Apphcant 


should  be  directed  to:  Dr.  R  A.  Pomi 

Executive  Vice  President.  Mohawk 
Paper  MiHs,  Inc.,  Box  407,  MS  Saratoga 
Street.  Cdraes,  New  York  12047. 

Project  Description. — The  ivoposed 
run-of-the-river  project  would  consist  of 
two  existing  dam  structures  bridged  by 
a  small  isknd:  (1)  The  existiiig  east  span 
is  an  ogee  shaped  reinforced  concrete 
structure,  with  an  average  height  of  7 
feet,  and  approximate^  570  feet  long;  (2) 
the  existing  west  span  is  an  ogee  shaped 
reinforced  concrete  structiire,  9  feet  high 
and  approximately  142  feet  lon^  (3)  the 
existing  uncontrolled  spillway  which 
consists  of  the  entire  crest  length, 
approximately  712  feet;  (4)  an  existing 
reservoir  with  a  surface  area  of  14-acres 
and  a  usable  storage  capacity  of  100 
acre-feet;  (5)  a  new  reinforced  concrete 
powerhouse  approximately  50  feet  long 
and  35  feet  wide,  containing  a  single 
generating  unit  with  an  installed 
capacity  of  3.350 kW;  (6)  a  proposed 
4,160-voit  transmission  line,  1,325  feet 
long;  and  (7)  appurtenant  facilities.  The 
Applicant  estimates  that  the  average 
annual  energy  output  would  be 
10,400.000  kWh.  The  existing  project 
facilities  are  owned  by  the  Applicant. 
Mohawk  Paper  Mills,  Inc. 

Purpose  of  Exemption. — An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  E.xemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

.^j^ency  Comments. — The  U.S.  Fish 
and  Wildlife  Service,  The  National 
Marine  F'isheries  Service,  and  the  State 
of  New  York  Department  of 
Environmental  Conservation  are 
requested,  for  the  purposes  set  forth  in 
Section  408  of  the  Act,  to  submit  within 
6t!  days  from  the  date  of  issuance  of  this 
notice  appropriate  terms  and  conditions 
to  protect  any  fish  and  wildlife 
resources  or  to  otherwise  carry  out  the 
provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal,  State,  and  local  agencies 
are  requested  to  provide  any  comments 
they  may  hare  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 


Federal  Register  /  Vol.  47.  No.  223  /  Thursday.  November  18.  1982  /  Notices 


51925 


does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Competing  Applications. — Any 
qualified  license  applicant  de.sirmg  to 
file  a  competing  application  must  file 
with  the  Commission,  on  or  before 
December  29, 1982  either  the  competing 
license  application  that  proposes  to 
develop  at  least  7.5  megawatts  in  that 
project,  or  a  notice  of  intent  to  file  such 
a  license  application.  Filing  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license 
application  no  later  than  120  days  from 
the  date  that  comments,  protests,  etc. 
are  due.  Applications  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  CFR  4.33(b)  and 
(c)  (1980).  A  competing  license 
appUcation  must  conform  with  the 
requirements  of  18  CFR  4.33(a)  and  (d) 
(1980). 

Comments.  Protests,  or  Motions  To 
Intervene. — Anyone  may  file  comments. 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  211  or  214.  18  CFR  385.211  or 
385.214,  47  FR  19025-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  December  29,  1982. 

Filing  and  Service  of  Responsive 
Documents. — Any  filings  must  bear  in 
all  capital  letters  the  title 
•COMMENTS".  "NOTICE  OF  CVTENT 
TO  HLE  COMPETING  APPLICATION  '. 
"COMPETING  APPUCATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE..  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chief,  Applications  Branch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 


of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb. 

Secretary. 

(PR  Doc.  82-31836  r.U-A  11-17-82;  B:4S  am) 

BILLING  CODE  6717~01-M 


(Docket  No.  TA83-1-49-001  (PGA83-1, 
IPR83-1)] 

Montana-Dakota  Utilities  Co.; 
Proposed  Change  in  FERC  Gas  Tariff 

November  10. 1982. 

Take  notice  that  on  November  2, 1982 
Montana-Dakota  Utilities  Company 
(MUU).  pursuant  to  Section  4  of  the 
Natural  Gas  Act.  Part  154  of  the 
Commission's  Regulations,  the 
Commission's  suspension  order  in  these 
proceedings,  issued  October  29. 1982. 
and  the  Commission's  Letter  Order 
approving  a  settlement  in  Docket  No. 
RPBl-ri-OOO.  issued  on  September  21, 
1982,  respectfully  submits  for  filing  as 
part  of  its  FERC  Gas  Tariff,  the 
following  tariff  sheets: 

O'-iginal  Volume  .\' ).  4 

Twenty-Second  Revised  Sheet  No.  3A 
F.rst  Revised  \''o!j.mp  ,Vo.  2 

Sixteenth  Revised  Sheet  No.  3A 

The  proposed  effective  date  is 

November  2,  1982. 

.MDU  states  that  this  filing  is  related 
to  its  October  1.  1982  PGA  filing  in 
Docket  No.  TA83-1-19-00G.  As  such  it  is 
in  the  nature  of  a  compliance  filing,  and 
reflects  the  following  three  types  of 
changes  from  the  original  filing  made  on 
October  1,  1982: 

(1)  The  tariff  sheets  and  the  rates  set 
forth  thereon  have  been  modified  to 
reflect  the  new  Base  Tariff  Rates  in 
Docket  No.  RP82-84-000,  which  were 
made  effective  on  .November  1,  1982: 

(2)  Modification  is  required  in  order  to 
reflect  a  provision  in  the  settlement  of 
Docket  No.  RP81-ri-000; 

(3)  Modification  is  also  required  to 
correct  a  mistake  made  in  the  October  1, 
1982  filing,  relating  to  the  surcharge 
applicable  to  Frontier,  and  increases  the 
Current  Gas  Cost  Adjustment. 
applicable  to  Rate  Schedules  G-1,  PR-1 
1-1.  and  X-1  from  20.103e  per  Mcf  to 

20  165t  per  Mcf.  and  increases  the 
current  surcharge  to  Frontier,  under  Rate 
Schedule  X-4,  from  17.075C  per  Mcf  to 
35.550C  per  Mcf. 

Copies  of  this  filing  are  being  mailed 
to  the  persons  on  MDU's  mailing  list. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE,  Washington, 
D.C.  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 


of  Practice  and  Procedure  (18  CFR 
385.211.  335.214).  AH  such  petitions  or 
protests  should  be  filed  on  or  bef,,ire 
.\'o\emt>er  17,  1982.  Prolesls  w;I!  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  persrin  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 


|FR  Doc  M-aiBJO  Filed  11-17-e:  triS  i 
BILUNG  CODE  6717-01-M 


n| 


I  Docket  No.  RP81-71-O02J 

Montana-Dakota  Utilities.  Co.. 
Proposed  Change  in  FERC  Gas  Tariff 

.\..'.u. Tiber  10.  VMZ. 

Take  notice  that  on  November  2. 1982, 
Montana-Dakota  Utilities,  Co.  (MDU) 
submitted  for  filing,  in  compliance  with 
the  Commission's  letter  order  approving 
a  settlement  of  Docket  No.  RP81-71-000, 
issued  on  September  21. 1982.  as  part  of 
its  FERC  Gas  Tariff,  the  following  Tariff 
Sheets: 

Original  Volume  No.  4  and  Proposed 
Effective  Date 
Second  Substitute  Eighteenth  Revised 

Sheet  No.  3A— July  2. 1981 
Second  Substitute  Nineteenth  Revised 

Sheet  No.  3A— November  1, 1981 
Third  Substitute  Nineteenth  Revised 

Sheet  No.  3A— March  1. 1982 
Second  Substitute  Twentieth  Revised 

Sheet  No.  3A— May  1, 1982 
First  Revised  Volume  No.  2  and 
Proposed  Effective  Date 
Second  Substitute  Eleventh  Revised 

Sheet  No.  10— July  2. 1981 
Second  Substitute  Twelfth  Revised 

Sheet  No.  10 — November  1. 1981 
Substitute  Thirteenth  Revised  Sheet 

No.  10— March  1.  1982 
Substitute  Fourteenth  Revised  Sheet 

No.  10— May  1.  1982 

MDU  states  that  the  above-mentioned 

tari.T  sheets  reflect  settlement  rates  in 
the  settlement  approved  by  the 
Commission  in  a  letter  order  issued  on 
September  21,  1982. 

Copies  of  this  filing  are  being  mailed 
to  the  persons  identified  on  MDU's 
mailing  list. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
.North  Capitol  Street.  NE.,  Washington. 
DC.  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commissions  Rules 
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of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
November  17, 1982.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb,  | 

Secretary. 

[FR  D^r,  32-r.6;i  Filed  11-17-82:  8:45  ami 
8IUJNG  CODE  S717-01-M 

[Docket  No.  RP82-84-002I 

Montana-Dakota  Utilities  Co.; 
Proposed  Change  in  FERC  Gas  Tariff 

November  10.  1982. 

Take  notice  that  on  N'ovpmber  1,  1982 
Montana-Dakota  Utilities  Company 
(MDU)  submitted  for  filing  as  part  of  its 
FERC  Gas  Tariff  the  following  revised 
tariff  sheets: 

Original  Volume  A'j.  4 

Twenty-First  Revised  Sheet  No.  3.\ 
First  Revised  Vilur^e  \o.  2 

Fifteenth  Revised  Sheet  .\o.  10 

The  proposed  effective  date  is 
November  1,  1982. 

MDU  states  that  the  above-listed  tariff 
sheets,  filed  as  part  of  MDU's  rate  filing 
herein  on  April  30,  1982.  were  suspended 
until  November  1, 1982,  by  the 
Commission's  "Order  Accepting  for 
Filing  and  Suspending  Proposed  Tariff 
Sheets,  Subject  to  Conditions  and 
Refund",  issued  May  28,  1982. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214],  All  such  petitions  or 
protests  should  be  filed  on  or  before 
November  17, 1982.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb,  I 

Secretary. 

[FR  Doc.  82-31822  Filed  11-17-8.!.  8  45  «m| 
BILUNO  CODE  tTn-0^-H 


[Project  No.  4698-0011 

Montana  Department  of  Natural 
Resources  and  Conservation; 
Surrender  of  Preliminary  Permit 

November  12,  l^HZ. 

Take  notice  that  Montana  Department 
of  Natural  Resources  and  Conservation, 
Permittee  for  the  proposed  Nevada 
Creek  Project  No.  4698,  has  requested 
that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
September  14,  1981,  and  would  have 
expired  on  February  28,  1983.  The 
project  would  have  been  located  on  the 
Nevad  Creek  and  Nevada  Lake  in 
Powell  County.  Montana. 

The  Permittee  filed  its  request  on 
October  18,  1982,  and  the  surrender  of 
the  preliminary  permit  for  Project  No. 
4698  is  deemed  accepted  as  of  the  dateof 
this  notice. 
Kenneth  F  riumb. 
Secretary. 

(FR  Doc.  82-31837  Filed  11-17-82;  8:45  am) 
BILLING  CODE  8717-01-M 


[Docket  No.  TA83-1-55-000  (PGA  83-1)] 

Mountain  Fuel  Resources,  Inc.;  Change 
in  Rates  Pursuant  to  Purchased  Gas 
Cost  Adjustment  Provision 

November  9,  1982. 

Take  notice  that  on  November  1,  1982, 
Mountain  Fuel  Resources,  Inc. 
(Rpsourcps)  tendered  for  filing  a 
proposed  change  in  rates  applicable  to 
service  rendered  under  its  Rate 
Schedule  No.  1  affected  by  and  subject 
to  Resources'  Purchased  Gas  Cost 
Adjustment  Provision  contained  in  its 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
Resources  filed  Seventeenth  Revised 
Sheet  No.  7  and  Sixth  Revised  Sheet  No. 
7-A  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1. 

The  current  adjustment  to  Resources' 
rates  results  in  a  decrease  of  S0.2130  per 
Mcf  over  the  rate  currently  being 
collected  subject  to  refund.  Resources 
proposes  that  the  decrease  in  rate  be 
effective  December  1,  1982. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protests  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426,  in  accordance  with 
§  §  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  petitions  or  protests  should  be  filed 
on  or  before  November  17, 1982.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 

must  file  a  petition  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb, 

Secretary. 

[yV.  Dm.  83-31i5.1  Filed  n-l"-*:;.  8  4.S  nm| 
BILUNO  CODE  6717-01-M 

[Docket  No.  GT83-2-000] 

National  Fuel  Gas  Supply  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  10,  1982. 

Take  notice  that  on  October  21,  1982. 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  the 
following  proposed  change  in  its  FERC 
Gas  Tariff,  to  be  effective  July  15,  1982: 

First  Revised  Volume  No.  2 
Original  Sheet  No.  445 

National  Fuel  is  filing  Original  Sheet 
No.  445  as  an  appendix  to  Rate  Schedule 
X-41,  which  was  filed  with  the 
Commission  on  September  1,  1982.  in 
order  to  reflect  the  proper  rate  schedule 
for  transportation  being  performed  by 
National  fuel  for  National  Fuel  Gas 
Distribution  Corporation. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
and  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
November  17, 1982,  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

IFR  Doc.  82-31638  Filed  11-17-82:  8:45  am| 
BILLING  CODE  8717-01-M 


[Docket  No.  RP83-15-000] 

Natural  Gas  Pipeline  Company  of 
America;  Proposed  Changes  in  FERC 
Gas  Tariff 

November  9, 1982. 

Take  notice  that  on  October  29, 1982. 
Natural  Gas  Pipeline  Company  of 
America,  (Natural)  tendered  for  fihng 
proposed  changes  in  its  FERC  Gas 


Tariff.  Natui 
changes  wili 


3d  ►^ei/ised  Votijrr> 
18th  Revised 

2A  Rpvise<)  VtXum 
6t»i  Revised  S 
8:i  Revised  S 
etfi  Rewsea  S 
5m  Revised  S 
'  'it  Revised  S 
1  s!  Revisfld  S 
1  ^*  Revised  S 
Is:  Revised  S 
•■  si  Revised  S 
1 91  Revised  S 
1  SI  RevTsea  S 
Isl  Revised  S 


I  Docket  No.  C 

Natural  Gas 
Petition  to  A 

Ncvi'mber  ID. 
Take  notic 
Natural  Gas 
American  (N 
Avenue,  Chit 
Docket  No.  C 
amend  the  or 
1980,  in  Dock 
amended,  pu 
Natural  Gas 
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Tariff.  Natural  states  that  the  proposed 
changes  will  make  effective: 


Regulations  thereunder  (18  CFR  157.7fbl)      [Docket  No.  ER83-94-0001 


EHecftve  (tate 

3d  f^evised  Votume  No   i 

isih  Revised  Sneet  Nc 

'A _ 

Jan  '    '9»3 

c'  1  Revised  Votutne  Mo   2 

61'^  Revised  Sfiee<  f^ 

65J  (X-e2)       _.. 

Jan.  1    !383 

er-i  Revised  S>>ee<  Nr 

666  (X-e3) 

Do. 

nt'  Rpvised  Sfieei  No 

69i  (X-6r)..„ 

Oo. 

SV.  Revised  Sneei  No 

1097  (X-93) 

Dec  1.  1962 

'  i^t  Revt&f'd  Sneet  No 

1698  fX-127) 

Do 

1  s!  Revisfid  Sneei  No 

1699  (X-127) 

Do 

1 51  Revsed  Sheet  No 

I'36(X-128| 

Do. 

Is:  Revised  S^^ee!  No 

1737  (X-128) 

Do 

'  St  Revised  Srieet  No 

1775  (X-129) 

Do 

1 !«  Revised  Siieei  ^^o 

1776(X-129) 

Do 

ibi  Re%T&ea  Sneei  No. 

1812(X-130) 

Do 

tst  Revised  Sheet  No. 

1813(X-130) 

Do 

Natural  states  that  the  purpose  of  this 
filing  is  to  make  effective  (1)  the  billing 
percentages  to  be  effective  January  1, 
1983  for  its  Rate  Schedule  F-1  Facility 
Charge  and  (2)  the  revised  rates  to  be 
effective  Ueceniber  1.  1982  and  January 
1,  1983  for  certain  tran.sportation 
scr\k,es 

Copies  of  this  fiiiii)^  Were  served  Lpon 
the  company's  junsdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Fnergy  Regulatory  Commission.  825 
N  irth  Capitol  Street,  NE..  Washington, 
DC  20426.  in  accordance  with  the 
reouirements  of  Rules  211  and  214  of  the 
Ciinimission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  on  or  before  November  17, 
1082.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
fur  public  inspection 
Kf-nneth  F.  Plumb. 

[i  R  Dim     8.;   :il.S.-,J  FiIik)  11-17-02.  ftV.  ani| 

BILLING  CODE  6717-01-M 


I  Docket  No.  CP80-86-005 1 

Natural  Gas  Pipeline  Co.  of  America; 
Petition  to  Amend 

N(u  ember  10.  1982. 

Take  notice  that  on  Oc  Sober  '.fi,  1982. 
Natural  Gas  Pipeline  Compurn  'if 
American  (Natural).  122  South  Michigan 
Avenue,  Chicago,  Illinois  60503.  filed  in 
Docket  No.  CP80-86-(X)5  a  petition  to 
amend  the  order  issued  February  6, 
1980.  in  Docket  No.  CP80-86,  as 
amended,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  and  §  157.7(b)  of  the 


so  as  to  authorize  the  construction 
operation  of  two  gas  supply  facilities 
constructed  in  excess  of  the  single 
offshore  project  limitation  of  S3. 500,090, 
all  as  more  fully  set  forth  in  the  petition 
to  amend  which  is  on  file  with  the 
Commission  and  .jpen  \o  public 
inspection. 

Natural  states  that  by  order  issued 
February  6.  1980,  it  was  authorized  to 
construct  and  operate  gas  purchase 
facilities  each  year  with  no  single 
offshore  project  to  exceed  S3,500,000. 
Natural  stales  that  it  undertook  the 
construction  of  approximately  8.39  miles 
of  6-inch  lateral  and  appurtenant 
facilities  in  Galveston  Block  245-L. 
offshore  Texas,  the  cost  of  which  was 
estimated  to  be  $2,400,000,  and 
approximately  2.6  miles  cf  12-inch 
pipeline  and  appurtenant  facilities  in 
Vermilion  Block  380,  offshore  Louisiana, 
estimated  to  cost  $3,400,000. 

It  is  stated  that  several  unanticipated 
circumstances  delayed  (he  completion  of 
the  projects  and  caused  the  cost  of  the 
Galveston  Block  245-L  facilities  to 
exceed  the  original  estimate  by 
approximately  82.600,000,  and  the 
Vermilion  Block  380  facilities  to  execeed 
the  original  estimate  by  approximately 
$6,700,000.  Natural,  therefore,  requests  a 
waiver  of  the  single  offshore  project 
limit  so  as  to  authorize  the  Galveston" 
Block  245-L  facilities  not  to  exceed 
$4,000,000  and  Vermilion  Block  380 
facilities  not  to  exceed  $10,000,000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
December  1. 1982.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.^11) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants    , 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Kenneth  F  Plumb. 

Scrn  !nrv 

It'K  IV"    H.'  IIS.'U.  nii-il  1!    1-  H2  'I  4L  am| 
BILLING  COO€  S717-01-M 


New  England  Power  Pool;  Filing 

November  !0.  19H2 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  3, 1982. 
the  New  England  Power  Pool  (NEPOOL) 
tendered  for  filing  a  NEPOOL 
Agreement  dated  September  1. 1971.  as 
amended  singned  by  the  Franklin 
Electric  Light  Company.  The  Franklin 
Electric  Light  Company  has  its  principal 
office  in  Franklin.  Vermont.  NEPOOL 
indicates  that  the  New  England  Power 
Pool  Agreement  has  previously  been 
filed  with  the  Commission  as  a  rate 
schedule  (deisignated  NEPOOL  FPC  No. 
1). 

N'EPOOL  requests  an  effective  date  of 
November  1. 1982.  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  otions  or  protersfs 
should  be  filed  on  or  before  Xovember 
23. 1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
to  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commision  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secrptary. 

|Kr  Uix;  -Ml.VKi  V(Jri1  I1-1--8J:  (I-4S  lim| 
BILLING  CODE  e717-01-M 


(Docket  No   TASj 


^9-000) 


Norttie-n  Natoni  Gas  Co  ,  Puv  ^ased 
Gas  C'lst  AdjLhStTient  Rate  C*!.ir-nc 

NuveiiiljLi  9.  li*6i. 

Take  notice  that  on  October  26. 1982, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing,  as  part  of 
Northern's  F.E.R.C.  Gas  Tariff,  Third 
Revised  Volume  No.  1  and  Original 
Volume  No.  2.  the  following  tariff  sheets: 

Third  Revised  Volume  No.  1: 
Twenty-Ninth  Revised  Sheet  No.  4a 
Nineteenth  Revised  Sheet  No.  4b 
Third  Revised  Sheet  No,  4c 
Second  Revised  Sheet  No  70c 

Original  Volume  No.  2: 
Twenty-Ninth  Revised  Sheet  No.  Ic 
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Such  revised  tariff  sheets  are  required 
in  order  that  Northern  may  place  into 
effect  the  proposed  rates  on  December 
27, 1982  to  reflect; 

(1)  The  estimated  increase  in  the  cost 
of  purchased  gas  pursuant  to  Paragraph 
18  of  Northern's  F.E.R.C.  Gas  Tariff, 
Third  Revised  Volume  No.  1. 
Additionally,  this  PGA  reflects  an 
increase  in  the  surcharge  to  amortize  the 
unrecovered  cost  of  purchased  gas 
account  and  also  reflects  certain  costs 
and  revenue  tracking. adjustments 
pursuant  to  Commission  Order  in 
Docket  No.  RP80-88; 

(2)  The  decrease  in  the  surcharge  to 
amortize  the  unrecovered  cost  of 
purchased  gas  account  and  also  certain 
cost  and  revenue  tracking  adjustments 
pursuant  to  Commission  Orders  in 
Docket  Nos.  RP8Q-88  and  RP81-52; 

(3)  The  increase  in  costs  of 
transportation  of  gas  through  the  Alaska 
Natural  Gas  Transportation  System 
(ANGTS)  pursuant  to  Paragraph  21  of 
Northern's  F.E.R.C.  Gas  Tariff,  Third 
Revised  Volume  No.  1; 

(4)  No  change  in  Northern's  costs 
associated  with  Research  and 
Development  Expenditures  or  in  the  Gas 
Research  Institute  unit  charge  pursuant 
to  Paragraph  19  of  Northern's  F.E.R.C. 
Gas  Tariff,  Third  Revised  Volume  No.  1. 

Second  Revised  Sheet  No.  70c  of 
Third  Revised  Volume  No.  1  provides  for 
the  conversion  of  the  Base  Average  Cost 
of  Purchased  Gas  per  Mcf  as  delivered 
to  a  cost  per  Mcf  at  1000  Btu  per  cubic 
foot. 

The  Company  states  that  copies  of  the 
filing  have  been  mailed  to  each  of  the 
Gas  UtiUty  customers  and  interested 
State  Commissions 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington, 
DC  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
November  17, 1982.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

IFR  Doc.  82-31539  Piled  ll-17-»2;  «;45  Am] 
8HJ.INQ  COOE  S717-01-M 


[Docket  No.  CP82-33-002] 

Northern  Natural  Gas  Company 
Division  of  InterNorth,  Inc^  Petition  To 
Amend 

November  9.  1982. 

Take  notice  that  on  October  21, 1982. 
Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.  (Petitioner), 
2223  Dodge  Street.  Omaha.  Nebraska 
678102,  filed  in  Docket  No.  CP82-33-002 
a  petition  to  amend  the  order  issued 
April  9, 1982,  in  Docket  No.  CP82-33- 
000,  as  amended,  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  so  as  to 
authorize  a  reduction  in  the  rate  charged 
Allied  Chemical  Corporation  (Allied)  for 
an  off-system  sale  of  natural  gas  used  at 
Allied's  Geismar  Plant  in  Iberville 
Parish,  Louisiana,  by  50.0  cents  per 
million  Btu,  all  as  more  fully  set  forth  in 
the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Petitioner  states  that  if  presently  is 
authorized  by  order  issued  April  9, 1982. 
in  Docket  No.  CP82-33-000,  as  amended. 
to  transport  and  deliver  a  maximum  of 
50.000  Mcf  of  natural  gas  per  day  to 
Allied's  Geismar  Plant  for  use  as 
feedstock  in  the  production  of  ammonia 
fertilizer  for  a  term  expiring  October  31. 
1984.  It  is  further  stated  that  Petitioner  is 
authorized  to  charge  Allied  a  rate  that  is 
no  less  than  Petitioner's  Zone  1 100  per 
cent  load  factor  rate  under  its  Rate 
Schedule  CD-I. 

Allied  pays  Petitioner  for  each  million 
Btu  of  natural  gas  delivered  hereunder  a 
price  equal  to  the  sum  of  the  gas 
purchase  price  set  out  above  plus  all 
transportation  costs  plus  12  cents  per 
million  Btu  in  consideration  for 
operating,  handling,  and  coordinating 
the  delivery  of  said  volumes. 

Petitioner  requests  authority  to  reduce 
the  above  authorized  sales  rate  to  Allied 
by  50.0  cents  per  million  Btu  for  the 
period  through  October  26, 1983.  It  is 
asserted  that  without  the  approval  of 
such  rate  reduction  the  potential  exists 
that  the  Geismar  plant  would  terminate 
production  resultmg  in  the  termination 
of  a  substantial  number  of  employees. 

Petitioner  indicates  that  certain 
factors  currently  exist  which  directly 
affect  the  viability  of  the  Geismar  plant 
including:  (1)  The  high  production  cost 
of  ammonia  fertilizer,  (2)  the  reduced 
demand  for  ammonia  fertilizer  and  (3) 
the  low  cost  of  imported  ammonia.  It  is 
further  indicated  that  at  current  rates 
the  cost  of  the  natural  gas  used  as 
feedstock  approximates  80-85  percent  of 
the  total  production  cost  of  the  fertilizer 
manufactured. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 


petition  should  on  or  before  November 
30. 1982.  file  with  the  Federal  Energy 
Regxilatory  Commission,  Washington. 
D.C.  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  82-31556  Filed  11-17-82.  8.«  ain| 
BILUNG  CODE  67t7-4)1-M 


(Docket  No.  CP82-528-001] 

Northern  Natural  Gas  Co.  Division  of 
InterNorth,  Inc.;  Amendment  to 
Applicatlon 

November  10, 1982. 

Take  notice  that  on  October  20. 1982. 
Northern  Natural  Gas  Company. 
Division  of  InterNorth,  Inc..  (Northern). 
2223  Dodge  Street,  Omaha,  Nebraska 
68102.  filed  in  Docket  No.  CP82-528-001 
an  amendment  to  its  application  filed  in 
Docket  No.  CP  82-528-000  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  to  abandon  an  additional 
sale  of  natural  gas  by  Northern  to 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  all  as  more  fully  set  forth  in 
the  amendment  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  has  requested  in  its 
application  in  Docket  No.  CP82-528-000 
inter  alia,  authorization  to  abandon 
eight  twenty-percent  sales  to  Panhandle 
which  were  partial  consideration  for 
related  transportation  services 
performed  by  Panhandle  and  Trunkline 
Gas  Company  (Trunkline)  associated 
with  certain  Northern  offshore  Louisiana 
reserves.  Northern  is  seeking  approval 
for  abandonment  of  these  sales  as  a 
result  of  Panhandle's  and  Trunkline's 
abandonment  of  the  related 
transportation  services,  which 
abandonments  were  approved  by  the 
order  issued  September  10, 1982,  in 
Docket  No.  CP77-17-007.  et  al. 

Northern  states  that  it  failed  to 
include  in  its  application  a  request  for 
authorization  for  the  abandonment  of  a 
ninth  20  percent  sale  to  Panhandle 
involving  Northern's  East  Cameron  Area 


[FR  Doc  82-315;) 
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Block  104.  offshore  Louisiana,  reserves. 
Northern  asserts  that  Panhandle  and 
Trunkhne  have  terminated  the  related 
transportation  service  associated  with 
Northern's  East  Cameron  Block  104  gas. 
Therefore,  Northern  amends  its 
application  to  request  approval  for  the 
abandorunent  of  such  20  percent  sale  in 
addition  to  the  original  eight 
abandonment  requests. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  referenoe  to  said 
amendment  should  on  or  before 
December  1, 1982,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determing  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules.  All  persons  who 
have  heretofore  filed  need  not  file  app.in. 
Kenneth  F.  Plumb, 
Secretar}'. 

[FR  Doc  82-3153-  Filed  n-ir-«2:  B^IS  sun\ 
BILUNG  COOE  e717-«1-M 


[Docket  No.  CP63-2B-0001 

Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.,  Application 

November  10.  1982. 

Take  notice  that  on  October  18. 1982. 
Northern  Natural  Gas  Company 
Division  of  InterNorth,  Inc.  (Applicant), 
223  Dodge  Street.  Omaha.  Nebraska 
68102,  filed  in  Docket  No.  CP82-28-000 
an  apphcation  pursuant  to  Section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a 
transportation  service  for  Libby  Owens 
Ford  Company  (LOF),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  states  that  it  is  presently 
authorized  to  transport  up  to  300  Mcf  of 
natural  gas  per  day  for  LOF.  Applicant 
further  states  that  such  volumes  pre 
received  from  Panhandle  Eastern  Pipe 
Line  Company  (Panhandle)  for  the 
account  of  LOF  at  an  existing  point  of 
interconnection  between  Applicant  and 
Panhandle  near  Mullinville,  Kansas,  for 
further  transportation  to  Interstate 
Power  Company  for  redelivery  to  LOF  at 


the  Mason  City.  Iowa,  town  border 
station  located  in  Cerro  Gordo.  Iowa. 
Such  volumes  are  used  at  the  LOF 
Mason  City,  Iowa,  plant,  it  is  asserted. 

It  is  stated  that  LOF  has  sold  its 
reserves  from  which  production  was 
being  transported  and,  therefore, 
terminate  its  transportation  agreemfnt 
with  Applicant  in  a  letter  dated 
September  3. 1982.  AppUcant  states  that 
LOF  has  advised  that  there  is  not 
possibility  that  it  would  desire  further 
transportation  service  under  the  existing 
agreement.  Applicant,  therefore,  request 
approvel  to  abandon  the  transportation 
of  natural  gas  for  LOF. 

Any  person  desiring  to  be  heard  or  to 
make  an>  protest  with  reference  to  said 
application  should  on  or  before 
December  1,  1982.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
(Yocedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  .Natural 
Gas  Act  (18  CFR  157.10)  .Ml  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceedings.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
inter\'ene  in  accordance  with  the 
Comniissions  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  suti)f  c'  to 
the  jurisdiction  conferred  upon  the 
Ft  Jeral  Energy  Regulatory  Corpmission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
FVactice  and  Procedure,  a  hearing  wiil 
beheld  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  'he 
matter  finds  that  permission  and 
vHpproval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  wiil  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F  Plumb. 
Secretary. 

|FR  [>(.f    92-31."-,3A  PilMf  11-17-62;  8:34  am) 
eiUJNQ  CODE  e71T-01-M 


(Docket  No.  CPS3-2»-006J 

Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Nk^  Appiicabon 

November  10,  1982. 

Take  notice  that  on  October  18, 1982. 
Northern  Natural  Gas  Company 
Division  of  InterNorth.  Inc  (Applican!) 
2223  Dodge  Street.  Omaha  Nebr.iska 
£^102.  filed  in  Docket  No.  CP8.3-2&-00() 
an  application  pursuant  to  Section  7(r) 
of  the  .Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
aathorizmg  the  sale  of  gas  for  resale  and 
the  construction  and  operation  of 
related  facilities  necessan,  therefor,  a!! 
as  more  fully  set  forth  in  the  application 
whii:h  is  on  file  with  the  Com.nu.«sion 
jnd  open  to  public  inspection 

Applicant  proposes  to  sell  up  lo  200 
Mcf  of  gas  per  da\  to  DJB,  Inr    for 
resale  in  Imperial,  Texas  and  up  to  150 
Mcf  of  gas  per  day  to  Morse  Utility  for 
."•esale  in  Cra>  County,  Texas  It  is 
alleged  that  Delhi  Gas  Pipeline 
Corporation  (Delhi)  has  teminated  its 
gas  sales  agree.ment  with  DJB.  Inc.'s 
predecessor.  F  *i  M  Gas  Company,  and 
that  DJB.  Inc.,  has  been  unable  to 
negotiate  successfully  a  gas  sales 
agreement  with  Delhi.  If  is  further  stated 
that  Morse  Utility  would  sell  gas  to 
customers  in  Gray  County,  Texas, 
approximately  50  miles  from  Morse 
Utility's  current  supplier.  Panhandle 
Eastern  Pipe  Line  Company. 

For  each  Mcf  of  gas  sold  Applicant 
proposes  to  charge  DJB,  Inc.,  the 
currently  effective  Permian  Area  rale  as 
set  forth  in  Applicant's  FERC  Gas  TarifT, 
Volume  No.  2.  Applicant  further 
proposes  to  sell  these  customers,  at 
Applicant's  sole  discretion,  overrun 
volumes  of  gas  in  excess  of  firm 
entitlements.  It  is  averred  that  no 
overrun  ser\ice  would  be  offered  on  any 
day  when  curtailment  below  firm 
entitlement  is  required  anywhere  on 
.^ppUcant's  system. 

.Applicant  also  proposes  to  construct 
and  operate  facilities  to  permit  the 
delivery  of  gas  to  the  utility  customers. 
It  is  indicated  that  the  S49.360  estimated 
cost  of  these  facilities  would  be 
.f;r,iinced  from  cash  on  hand. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
Decenit;er  1,  1982,  file  with  the  ht-deriil 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  tn 
inter\  ene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  und 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  .Ndtural 
Gas  Act  (18  CFR  157,10).  All  protesis 
filed  with  the  Commission  will  t>e 
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considered  by  it  in  determining  Hie 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Setions  7  and  15  of  the  Natural  Gas  Act 
and  the  Cominission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  owm  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearmg. 
Kennetli  F.  Plumb, 
Secretary. 

[VR  Doc.  82-31 32B  Fiiod  11-17-12:  a:4S  Ui| 
BtLUm  COOE  S7r7-«1-M 


[Docket  No.  RP82-71-0031 

Northern  Natural  Gas  Company, 
Division  ot  InterNorth,  Inc,^  Motion  To 
Have  Suspended  Tariff  Sheets  Go  Into 
Effect 

November  10.  1982. 

Taice  notice  that  on  October  28. 1982. 
Northern  Natural  Gas  Company, 
Division  of  InterNorth,  ina  (Northern) 
filed  a  Motion  To  Have  Suspended 
Tariff  Sheets  Go  Into  Effect  together 
with  attached  Tariff  Sheets.  Northern 
had  filed  on  April  28, 1982,  revised  tanff 
sheets  proposing  changes  in  its  FERC 
Gas  Tariff  which  would  provide  for  an 
increase  in  annual  jurisdictional 
revenues  of  $180,992,742  based  upon 
sales  and  transportation  volumes  for  the 
12-month  period  ended  January  31,  1982. 
as  adjusted.  Northern  states  that  these 
tariff  sheets  were  suspended  by 
Commission  Order,  issued  May  28.  1982, 
in  this  docket  to  become  effective 
October  27. 1982,  subject  to  refund. 

By  the  October  28, 1982  Motion. 
Northern  moves  to  effectuate  increased 


rates  and  charges  and  certain  other 
tariff  revisions  on  October  27, 1982, 
when  the  5-nionth  suspension  period 
ends.  The  tariff  sheets  which  Northern 
has  moved  to  e£fectuate  wiU  increase 
jurisdictional  revenues  and  charges  by 
$158,407,745,  reflecting  reductions  to  the 
originally  filed  rates  in  accordance  with 
the  Commission  Order  of  May  28, 1982, 
and  in  accordance  with  the  Stipulation 
and  Agreement  in  Northern's  Docket  No. 
RP81-52-000  providing  for  reduction  in 
rates  pursuant  to  the  adoption  by 
Northern  of  the  "South  Georgia"  tax 
normalization  method.  In  addition,  other 
tariff  revisions  which  Northern  proposes 
to  effectuate  reflect  certain  changes  in 
the  penalty  and  heat  content  provisions 
of  Northern's  Tariff.  Northern  also  filed 
an  Agreement  and  Undertaking  to 
comply  with  the  terms  and  conditions  of 
Section  154.67  of  the  Commission's 
Rales  and  Regulations  under  the  Natural 
Gas  Act  Northern  requests  waiver  of 
the  notice  requirements  of  18  CFR  154.22 
and  such  other  regulations  as  are 
required  to  permit  the  requested 
effective  date  of  October  27. 1982 

Northern  states  that  copies  of  its  filing 
were  served  by  mail  on  all  of  the 
customers  under  the  rate  schedules  to 
be  made  effective  by  the  Motion,  all 
parties  to  this  proceeding  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
B25  North  Capitol  Street,  NE., 
Washington.  DC.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214)  All 
surh  petitions  or  protests  should  be  filed 
on  or  before  November  17, 1982.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
mspection. 
Kenneth  F.  Plumb, 
Secretary. 

[fH  Doc   82-3182*  FHed  11-17-82:  8:45  tm\ 
BIUJNG  CODE  8717-01-M 


|Doc4iet  No.  ER83-«0-000) 
Northern  States  Power  Co,;  Filing 

November  8.  1982. 

The  filing  Company  submits  the 
following: 


Take  notice  that  Northern  States 
Power  Company  (Minnesota)  (NSP)  on 
November  1, 1982  tendered  for  filing 
proposed  dianges  in  FERC  transmission 
service  rate  schedules  to  be  attached  to 
NSP's  contracts  with  the  following  15 
wheeling  customers: 


Custofner 


City  of  Ada ~ 

Dty  of  East  Qnnd  Fork* 

Crty  ol  Facfax 

City  of  Granrte  Falls _ 

City  of  Hillsboro , 

City  of  MaralMl 

City  of  Melrose 

City  of  Wvla — 

F^emnlle-Sibley  Cooparativa  Pomnr  Aaaocialion 

City  of  Sant  Jainea 

City  of  Sai*  Centre 

City  of  Sioux  Fata 

City  of  Stoepy  Eye 

City  of  South  Oakota  (Peniientutfy) 

Urnversfty  of  North  Dakota  . 


FERC  rate 
achedi^ 

No. 


390 
387 
400 
355 
414 
403 
401 
388 
331 
412 
389 
413 
393 
385 

404 


The  increase  is  in  two  steps.  The  firs) 
step,  based  upon  an  equity  return  of 
15%,  is  in  the  amount  of  $330,354  in 
calendar  year  1983.  The  second  step, 
based  on  an  equity  return  of  16%,  is  in 
the  additional  amount  of  $39,628  in 
calendar  year  1983.  Both  increases 
stated  above  are  measured  against  the 
rate  in  effect  at  the  time  of  the  filing 
herein.  NSP  requests  that  the  first-step 
increase  be  permitted  to  become 
effective  on  December  31, 1982  and  that 
the  second-step  increase  be  permitted  to 
become  effective  on  January  1, 1983. 
NSP  requests  that  any  suspension  of 
either  step  be  limited  to  one  day. 

NSP  states  that  the  proposed  rate 
increases  are  needed  because  operating, 
maintenance  and  capital  costs  have 
increased  substantially  since  the  present 
rates  became  effective  in  1977.  A  late 
payment  charge  provision  has  also  been 
added  to  the  proposed  rate  schedules. 

Copies  of  the  rate  schedule  change 
and  comparative  billing  data  were 
served  upon  NSFs  wheeling  customers 
affected  by  this  filing.  In  addition,  copies 
of  the  filing  have  been  mailed  to  the 
Minnesota  Public  Utilities  Commission. 
the  North  Dakota  Public  Service 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
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should  be  filed  on  or  before  November 
23, 1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FB  Doc  82-31556  Piled  11-17-82.  8-4fi  ara| 
BILUNG  CODE  6717-01-M 


[Docket  No.  CP77-253-014] 

Panhandle  Eastern  Pipe  Line  Co.; 
Change  in  Tariff 

November  10.  1982. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on 
October  25, 1982  tendered  for  filing  the 
following  sheets  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  2: 

Sixth  Revised  Sheet  No.  1005 
Sixth  Revised  Sheet  No.  1029 
Sixth  Revised  Sheet  No.  1037 
Seventh  Revised  Sheet  No.  1053 
Seventh  Revised  Sheet  No.  1061 
Seventh  Revised  Sheet  No.  1077 
Fifth  Revised  Sheet  No.  1081. 5 

Panhandle  proposes  that  these  tariff 
sheets  become  effective  November  1, 
1982. 

Panhandle  states  that  such  changes 
are  made  to  amend  Rate  Schedule  TS-2 
for  the  transportation  and  storage  of 
natural  gas  on  behalf  of  various 
Panhandle  customers,  with  Michigan 
Consolidated  Gas  Company. 

A  copy  of  this  filing  has  been  served 
on  the  Panhandle  customers  involved  in 
the  service. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8. 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
17, 1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
became  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 


Kenneth  F.  Plumb, 

Secretory. 

im  Doc  82-31624  Filed  11-17-82,  845  dm) 
BILUNG  CODE  6717-01-M 

[Docket  No.  QF83- 12-000] 

Pyrenco,  Inc.;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Small  Power  Production 
Facility 

November  12,  1982. 

On  October  18. 1982,  Pyrenco.  Inc., 
P.O.  Box  903,  Prosser.  Washington 
99350,  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commis.sion's  rules. 

The  biomass  small  power  production 
f.i:;ility  will  be  located  in  Mio.  Mirhican. 
Tlie  primary  energy  source  to  the  facility 
will  be  biomass  in  the  form  of  wood 
wastes  such  as  bark,  sawdust  and 
burned  timber.  The  wood  will  be 
pro»;essed  into  densified  pellets  and 
coverted  info  low  Btu  synthetic  gas 
using  a  gasification  process.  No  natural 
gas,  oil  or  coal  will  be  used  in  the 
facility.  Electric  power  produrtiun 
capacity  of  the  facility  will  be  3 
megawatts.  There  are  no  other  biomass 
small  power  production  facilities  owned 
by  Pyrenco,  Inc.  located  within  one  mile 
of  the  facility.  No  electric  utility,  electric 
utility  holding  company  or  any 
combination  thereof  has  any  ownership 
interest  in  the  facihty. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington.  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  82-31625  Filed  11-17-82.  8:48  an] 
BtLUNO  COOE  I717-«1-M 


[Project  No.  634S-001] 

Rainsong  Co.;  Application  for 
Exemption  for  SmaH  Hydroelectric 
Power  Project  of  5  MW  or  Less 
Capacity 

.November  15.  1982. 

Take  notice  that  on  September  9,  1982. 
Rainsong  Company  (.Applicant)  filed  an 
application  under  Section  4<)8  of  the 
Energy  Security  Act  of  1980  (Act)  (16 
U.SC.  2705  and  2708  as  amended),  for 
exemption  of  a  proposed  hydroelectric 
project  from  licensing  under  F^arl  I  of  the 
Federal  Power  Act.  The  proposed  small 
hydroelectric  Project  No.  6348  would  be 
located  on  Harlan  Creek,  near 
Pkykomish,  within  the  Snoqualmie 
National  Forest,  in  King  County 
Washing'on.  Correspondence  with  the 
Applicant  should  be  directed  to  Mr 
Jerry  L  Johnson.  P  O.  Box  485.  208  T!-.ird 
Street.  Lynden,  VVashington.9a2f>4, 

Project  Descnpt:im — The  prnposed 
project  would  consist  of:  (1)  A  6-foot- 
high,  50-foot-long  concrete  diversion 
structure  impounding  a  reservoir  with  no 
active  storage  capacity:  (2)  a  4.400-foot- 
long,  24-inch-diameter  pipeline:  (3)  a 
1,300-foot-long,  24-inch-diami.ter  steel 
penstock;  (4)  a  powerhouse  containing 
one  generating  unit  with  an  installed 
capacity  of  2.0  \fW;  (5)  a  4.5-miIe-long, 
12-kV  transmission  line  from  the 
powerhouse  to  an  existing  Puget  Sound 
Power  and  Light  Company  transmission 
line.  The  Applicant  estimates  that  the 
average  annual  energy  produriiun 
would  be  12  million  kWh. 

Purpose  of  Exentpiiun — An 
exemption,  if  issued,  gives  the  E.xemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  thai  would  seek  to 
take  or  develop  the  project. 

Agency  Comments— Ihfi  US  Fish  and 
Wildlife  Service,  The  National  Marine 
Fisheries  Service,  and  the  Washington 
Department  of  Fisheries  and  Department 
of  Game  are  requested,  for  the  purposes 
set  forth  in  Section  408  of  the  Act,  to  file 
within  60  days  from  the  date  of  issuance 
of  this  notice  appropriate  terms  and 
conditions  to  protect  any  fish  and 
wildlife  resources  or  to  otherwise  carry 
out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal.  State,  and  local 
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agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Competing  Application — ^Any 
qualified  license  applicant  desiring  to 
file  a  competing  application  must  file 
with  the  Conmiission,  on  or  before 
December  29, 1982  either  the  competing 
license  application  that  proposes  to 
develop  at  least  7.5  megawatts  in  that 
project,  or  notice  of  intent  to  file  such  a 
license  application.  Filing  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license 
application  no  later  than  120  days  from 
the  date  that  comments,  protests,  etc. 
are  due.  Applications  for  prehminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  CFR  4.33  (b)  and 
(c)  (1980).  A  competing  license 
application  must  conform  with  the 
requirements  of  18  CFR  4.33  (a)  and  (d) 
(1980). 

Comments,  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Commission  Rules  211  or  214, 18  CFR 
385.211  or  385.214.  47  FR  19025-28  (1982). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comnwnts  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  Become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  December  29. 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION*. 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief.  Applications  Branch. 
Division  of  Hydropower  Licensing. 
Federal  Enecgy  Regulatory  Commission, 


Room  208  RB.  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb. 
Sif- c  IT  tary. 

(F-R  D.x  52-31539  Filed  11-17-82.  8:45  am| 
SIUJNO  COOe  6717-01-M 

[Docket  No.  RPB3-17-000] 

Sabine  Pipe  Line  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

November  10.  1982. 

Take  notice  that  Sabine  Pipe  Line 
Company  (Sabine)  on  October  29,  1982 
tendered  for  filing  proposed  changes  in 
its  FERC  Gas  Tariff,  Volume  No.  1.  The 
proposed  changes  provide  for  adoption 
of  an  initial  Rate  Schedule  for 
interruptible  transportation  services  to 
be  performed  under  the  authority  of 
Section  311(a)(1)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).  The 
proposed  changes  also  provide  for  a 
credit  to  Sabine's  cost  of  service,  for 
determination  of  the  rate  for  certificated 
transportation  service  provided  to  its 
parent  company,  Texaco,  Inc.,  of 
revenue  from  interruptible 
transportation  services  provided  under 
Section  311(a)(1)  of  the  NGPA.  Sabine 
fiu-ther  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  proposed  changes  to  become 
effective  on  November  15, 1982. 

Copies  of  the  filing  are  being  served 
upon  the  Company's  jurisdictional 
customers  and  the  Commissioner  of 
Conservation  for  the  State  of  Louisiana. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC.  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commission'^  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
November  17, 1982.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestantu  parties  to  the  proceeding, 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  P.  Ptumb, 
Secretary. 

IFR  Doc.  82-31S40  Piled  t  l-lT-82:  8:4*  am| 
BUXJNO  COOE  ariT-oi-M 


[Docket  No.  TA83-1-7-001  (PGAe3-1)] 

Southern  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

November  9, 1982. 

Take  notice  that  Southern  Natural 
Gas  Company  (Southern),  on  November 
2, 1982,  tendered  for  filing  proposed 
changes  in  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume,  No.  1,  to  become 
effective  October  1, 1982.  Such  filing  is 
in  compliance  with  the  Commission's 
Order  of  September  30, 1982  in  Docket 
No.  TA83-1-7  {PGA83-1).  The  proposed 
changes  would  reduce  the  rates 
previously  filed  to  be  effective  October 
1. 1982  by  $2.2  million  as  a  result  of 
reflecting  a  reduction  in  the  rates  of  a 
pipeline  supplier  and  eliminating  the 
effects  of  unpaid  accruals  entered  in 
Account  No.  191  pursuant  to  Ordering 
Paragraph  (C)  of  the  September  30. 1982 
order. 

Copies  of  the  filing  were  served  upon 
the  company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
D.C.  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  petitions  or  protests  should  be 
filed  on  or  before  November  17. 1982. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  mspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  82-31557  Piled  11-17-82:  845  am| 
BIUJNQ  COOe  S717-01-M 


[Docket  No*.  GP81-16-000  and  GP82-16- 
000] 

Southern  Union  Gattiering  Co.;  Offer  of 
Settlement 

November  12, 1982. 

Take  notice  that  on  November  8, 1982, 
Southern  Union  Gathering  Company, 
1800  First  International  Building,  Dallas. 
Texas  75270  filed  with  the  Secretary  of 
the  Federal  Energy  Regulatory 
Commission  (Commission)  a  proposed 
Offer  of  Settlement  to  resolve  all  rate 
Issues  in  the  captioned  dockets.  A  copy 
of  Southern's  proposal  is  in  the  public 
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files  of  the  Commission  and  is  available 
for  public  inspection  and  copying. 

Comments  on  the  proposed  Offer  of 
Settlement  must  be  filed,  on  or  before 
November  29, 1982,  with  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  D.C.  20426.  Reply 
comments  must  be  filed  with  the 
Secretary  of  the  Commission  on  or 
before  December  8, 1982.  The  filing  of 
initial  or  reply  comments  will  not  make 
the  person  filing  such  comments  a  party 
to  these  proceedings.  Persons  wishing  to 
become  a  party  to  these  proceedings 
must  file  a  motion  to  intervene  in 
accordance  with  Rule  214  (18  CFR 
385.214). 
Kenneth  F.  Plumb, 
Secretary. 

|KR  Doc.  82-31641  Filed  11-17-82.  B:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  GP83-1-000] 

State  of  New  Mexico,  Section  108 
NGPA  Determination,  Mobil  Producing 
Texas  and  New  Mexico,  Inc.,  State  M 
#6,  FERC  J.D.  No.  82-38296;  Petition 
To  Reopen  Final  Well  Category 
Determination  and  Request  for 
Withdrawal 

November  10, 1982. 

On  October  12, 1982,  Mobil  Producing 
Texas  and  New  Mexico  Inc.  (Mobil) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  petition  to 
reopen  and  a  request  to  withdraw  its 
application  for  a  final  well  category 
determination,  that  gas  from  the  State  M 
~6  Well,  located  in  Lea  County,  New 
Mexico,  qualifies  as  stripper  well 
natural  gas  pursuant  to  section  108  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA),  15  U.S.C.  3301-3432  (Supp.  IV 
1980).  This  determination  made  by  the 
New  Mexico  Oil  Conservation  Division 
(NMOCD)  became  a  final  determination 
on  July  29, 1982,  pursuant  to  NGPA 
section  503(d)  and  18  CFR  275.202(a)  of 
the  Commission's  regulations. 

Mobil  requests  reopening  of  this  final 
determination  so  that  it  can  withdraw 
its  apprrr^Tfion  for  said  determination,  on 
the  basis  of  production  records  that 
indicated  that  the  State  M  #6  Well 
produced  gas  in  excess  of  the  60  Mcf/ 
day  limit  subsequent  to  the  90-day 
production  period.  Mobil  states  that  its 
policy  is  to  withdraw  any  well 
application  for  a  section  106 
determination  when  production  exceeds 
the  section  108  limits  during  the  first 
month  after  the  qualifying  period.  Mobil 
asserts  that  it  inadvertently  failed  to 
recognize  the  overproduction  associated 
with  this  well  in  a  timely  manner  due  to 


a  clerical  oversight.  Upon  discovery 
Mobil  immediately  filed  for  withdrawal 
with  NMOCD.  Therefore,  Mobil  requests 
that  the  Commission  reopen  the  State  M 
#6  Well  category  determination  under 
section  108  of  the  NGPA,  and  allow 
Mobil  to  withdraw  its  application. 

Mobil  avf.rs  that  is  accounting  records 
indicate  no  section  108  payments  have 
been  received  for  this  well.  A  request  for 
confirmation  of  refunds  due  has  been 
made  to  the  purchaser,  Phillips 
Petroleum  Company.  A  formal  refund 
report  will  be  submitted  to  the 
Commission  when  the  purchaser 
concurs  with  Mobil's  refund  schedule. 
Notwithstanding  these  allegations,  the 
Commission  hereby  gives  notice  that  the 
question  of  whether  refunds,  plus 
interest  as  computed  under  §  154.102(d). 
will  be  required  is  a  matter  which  is 
subject  to  the  review  and  final 
determination  of  the  Commi.ssion. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  to  the  requested 
reopening  and  withdrawal  should  file, 
within  30  days  after  this  notice  is 
published  in  the  Federal  Register,  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  Rules  214  or 
211  of  the  Rules  of  Practice  and 
Procedure.  All  protests  filed  will  be 
considered  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  make  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Dnc  82-31526  Filed  11-17-81  8:45  am) 
BILUNG  CODE  6717-01-M 

[Docket  No.  RP78-87-016] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  9, 1982. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  Oct.  29, 1982  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1.  the 
following  sheets: 

Sixty-third  Revised  Sheet  No.  14 
Sixty-third  Revised  Sheet  No.  14A 
Sixty-third  Revised  Sheet  No.  14B 
Sixty-third  Revised  Sheet  No.  14C 
Sixty-third  Revised  Sheet  No.  14D 

Texas  Eastern  is  reducing  its  rates 
pursuant  to  Article  VI,  Rate  Reductions 
for  Repayments  of  Advance  Payments, 
of  the  Stipulation  and  Agreement  in 


Docket  No.  RP7&-87  as  approved  by 
Commission  Order  issued  Apnl  4,  1980 
According  to  the  terms  and  conditions  of 
Article  VI  of  the  Stipulation  and 
Agreement,  Texas  Eastern  is  required  to 
file  any  rate  reduction  pursuant  to  this 
article  by  the  end  of  the  month  following 
the  month  during  which  repayments 
requiring  a  rate  reduction  are  received. 
The  attached  schedule  reflects  that 
Texas  Eastern  is  obligated  to  reduce  its 
rates  based  on  the  balance  of  advance 
payments  outstanding  as  of  September 
30,  1982. 

The  proposed  effective  date  of  the 
above  tariff  sheets  is  December  1.  1982. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  ,\VV  .  Washington. 
DC.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rule  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  17.  1982.  Protests  will 
considered  by  the  Commission  in 
determming  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  beome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  a2-315MFiled  11-17-81  a:45  ami 
BILUNG  CODE  6717-01-M 


(Docket  No  TA82-2-58-001  (PGA82-1 

IPR82-1)| 

Texas  Gas  Pipe  Line  Corp.;  Tariff 
Sheet  Filing 

November  9,  1982 

Take  notice  that  on  October  28,  1982 
Texas  Gas  Pipe  Line  Corporation, 
pursuant  to  §  154,38  of  the  Commission 
Regulations  under  the  Natural  Gas  Act. 
filed  an  Eighth  Revised  Sheet  No  4a  to 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  Texas  Gas  states  that  the 
filed  Tariff  Sheets  relate  to  the 
Unrecovered  Purchased  Gas  Cost 
Account  of  the  Purchase  Gas 
Adjustment  Provision  contained  in 
Section  12  of  the  General  Terms  and 
Conditions  of  the  Tariff.  More 
specifically.  Eighth  Revised  Sheet  No  4a 
refiects  a  net  increase  under  that 
currently  being  collected  to  22.16C  per 
Mcf  (at  14.65  psia)  to  be  effective 
December  1, 1982. 
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Any  person  desiring  to  be  heard  and 
to  make  any  protest  with  reference  to 
said  filing  should  on  or  before 
November  17, 1982  File  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20428,  petitions  to 
intervene  or  protest  in  accordance  with 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Persons  wishing  to  become 
parties  to  the  proceeding  or  to 
participate  as  a  party  in  any  hearing 
must  file  petitions  to  intervene  in 
accordance  with  the  Commission's 
rules.  Texas  Gas'  Tariff  filing  is  on  file 
with  the  Commission  and  available  for 
public  inspection. 
Kenneth  F.  Plumb,  | 

Secretary. 

[TV.  Doc  «2-S1S5»  Filed  Il-tT-az,  8:45  am] 
BtUJMG  COOE  <717-ei-«i 


[Protect  Na  6634-000] 

T.K.O.  Power;  Application  for 
Exemption  for  SmaM  Hydroelectric 
Power  Project  of  5  MW  or  Less 
Capacity 

November  10. 1982.  I 

Take  notice  that  on  August  23. 1982, 
T.K.O.  Power  (Applicant)  filed  an 
application  under  Section  408  of  the 
Energy  Security  Act  of  1980  (Act)  (16 
U.S.C.  §§2705  and  2708  as  amended],  for 
exemption  of  a  proposed  hydroelectric 
project  from  licensing  under  Part  I  of  the 
Federal  Power  Act.  The  proposed  small 
hydroelectric  Project  No.  6634  would  be 
located  on  E'rather  Creek  in  Siskiyou 
County.  CaUfomia.  Correspondence 
with  the  Applicant  should  be  directed 
to:  Mr.  Ronald  F.  Ott,  Ott  Water 
Engineers.  Inc.,  2334  Washington 
Avenue,  Redding,  California,  96001. 

Project  Description — The  proposed 
project  would  consist  of;  (1)  A  20-foot- 
long,  5-foot-high  concrete  diversion 
structure  at  elevation  4.870  feet;  (2)  a 
1,500-foot-long,  15-inch-diameter  low 
pressure  pipeline;  (3)  a  350-foot-long.  12- 
inch-diameter  section  of  penstock  and  a 
950-foot-long,  10-inch-diameter  section 
of  penstock;  (4)  a  powerhouse  at 
elevation  4,320  feet  containing  a  100  kW 
turbine  generator  with  an  average 
annual  generation  of  680,000  kWh;  and 
(5)  a  700-foot-long,  12-kV  transmission 
line  tying  into  exising  Pacific  Power  and 
Light  Company  distribution  lines. 

Purpose  of  Exemption — An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 


protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project 

Agency  Comments — The  U.S.  Fish  and 
Wildlife  Service,  The  National  Marine 
Fisheries  Service,  and  the  California 
Department  of  Fish  and  Game  are 
requested,  for  the  purposes  set  forth  in 
Section  408  of  the  Act,  to  file  within  60 
days  from  the  date  of  issuance  of  this 
notice  appropriate  terms  and  conditions 
to  protect  any  fish  and  wildlife 
resources  or  to  otherwise  carry  out  the 
provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested:  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  he  presumed  to  have  none. 
Other  Federal.  State,  and  local  agencies 
are  requested  to  provide  any  comments 
they  may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
forma!  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Competing  Application — Any 
qualified  Hcense  applicant  desiring  to 
file  a  competing  application  must  file 
with  the  Commission,  on  or  before 
January  3. 1983  either  the  competing 
license  application  that  proposes  to 
develop  at  least  7.5  megawatts  in  that 
project,  or  notice  of  intent  to  file  such  a 
license  application.  Filing  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license 
application  no  later  than  120  days  from 
the  date  that  comments,  protests,  etc. 
are  due.  Applications  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  CFR  4.33  (b)  and 
(c)  (1980).  A  competing  hcense 
application  must  conform  with  the 
requirements  of  18  CFR  4.33  (a)  and  (d) 
(1980). 

Comments.  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Commission  Rules  211  or  214. 18  CFR 
385.211  or  385.214,  47  FR  19025-28  (1982). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 


Commission's  Rules  majf  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  January  3. 1983. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NO'nCE  OF  INTENT  TO  HLE 
COMPETING  APPUCATION", 
"COMPETING  APPUCATION". 
"PROTEST',  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Eijprgy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Apphcant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc.  B2-31530  Filed  11-17-8Z  8:45  unj 
BILUNQ  COOE  •717-01-M 


[Docket  No.  CP73-255-0001 

Transcontinental  Gas  Pipe  Line  Corp.; 
Petition  To  Amend 

November  la  1982. 

Take  notice  that  on  September  9, 
1982, '  Transcontinental  Gas  Pipe  Line 
Corporation  (Petitioner),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP7a-255-000  a  petition  to  amend 
the  certificate  of  public  convenience  and 
necessity  issued  on  September  13, 1973,' 
in  Docket  No.  CP73-255  so  as  to 
authorize  Petitioner  to  transport  natural 
gas  for  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  on  a 
dekatherm  or  heating  value  basis 
instead  of  an  Mcf  basis,  all  as  more  fully 
set  forth  in  the  petition  to  amend  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Petitioner  states  that  it  was  granted 
authority  to  transport  natural  gas 
produced  in  Brazos  Area  Block  A-1 


'  The  Applicatian  wai  initially  tendered  for  filing 
on  September  9, 19S2:  however,  the  fee  required  by 
S  159.1  of  the  regulationa  under  the  Natural  Gas  Act 
(18  CFK  159.1)  wai  not  paid  until  October  2&  1962: 
thus  filing  wa«  not  completed  until  the  latter  data. 

'ThU  proceeding  was  commenced  before  the 
FPC  By  joint  regulation  of  October  1, 1977  (10  CFR 
1000.1),  it  wag  transfprred  to  the  Commission. 
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Field,  offshore  Texas,  to  United  Gas 
Pipe  Line  Company  in  Wharton  County, 
Texas,  for  the  account  of  Texas  Eastern 
Transmission  Corporation  [Texas 
Eastern).  Petitioner  asserts  that  it  is  not 
obligated  to  transport  more  than  8,000 
Mcf  of  gas  per  day  pursuant  to  their 
agreement.  Petitioner  states  that  it  has 
entered  into  an  amendatory  agreement 
dated  March  31, 1982,  changing  the 
transportation  obligation  from  an  Mcf 
basis  to  a  dekatherm  basis.  Petitioner 
asserts  that  this  is  a  minimal  difference 
and  is  consistent  with  similar  changes 
made  in  Petitioner's  other  jurisdictional 
services.  Petitioner  maintains  that  such 
a  change  would  not  obligate  it  to 
transport  more  than  the  dekatherm 
equivalent  of  8,000  Mcf  per  day. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
December  2, 1982,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary. 

IFR  Doc  8;-31fi:fi  Filed  ll-ir-fC'  fl45  .itii] 
BILLING  CODE  6717-01-M 


[Docket  No.  TA83- 1-42-001  and  RP82-134- 
001) 

Transwestem  Pipeline  Co.; 
Compliance  Filing 

November  9,  1982 

Take  notice  that  Transwestern 
Pipeline  Company  (Transwestern)  on 
Oct.  29,  1982  tendered  in  compliance 
with  the  Commission's  order  issued 
September  30. 1982  in  Docket  No.  TA83- 
1-42-000  (PGA83-1  &  IPR83-1)  and 
Docket  No.  RP82-134-000  (not 
consolidated)  information  and  revised 
tariff  sheets  required  by  such  order.  In 
ordering  paragraph  (E)  the  Commission 
conditioned  acceptance  of 
Transwestern's  October  1, 1982  PGA 
tracking  filing  upon  Transwestem  filing 
the  following  information: 


(1)  An  explanation  of  the  discrepancy 
between  purchase  volumes  and  sale 
volumes; 

(2)  Monthly  costs  and  volumes  stated 
separately  for  Accounts  800  through  803 
and  806;  and 

(3)  Information  which  demonstrates 
that  the  Company  has  sufficient  time  to 
ascertain  and  utilize  actual  gas  costs  in 
Account  No.  191  for  computing  the 
surcharge  adjustment. 

Ordering  paragraph  (F)  of  the 
September  30, 1982  order  requires 
Transwestem  to  refile  rates  reflecting 
the  removal  from  Account  191  of  [1)  any 
unpaid  accruals  other  than  those 
attributable  to  normal  billing  and 
payment  lag  and  (2)  costs  and  volumes 
associated  with  exchange  gas 
imbalances  except  those  actual  costs 
associated  with  nonconcurrent 
exchange  transactions. 

Schedule  B  attached  reflected  total 
accruals  of  gas  costs  in  the  July  31.  1982 
balance  of  Account  191  that  were  not 
paid  within  the  normal  schedule  for 
payment  of  gas  costs.  Such  unpaid 
accruals  amountedto  only  $217,508. 
Schedule  C  attached  shows  the  net 
exchange  activity  and  associated 
carrying  charges  included  in  the 
Account  191  balance  used  to  compute 
the  October  1,  1982,  surcharge.  RemovHJ 
of  such  net  exchange  activity  and 
associated  carrying  charges  increases 
the  191  balance  by  $1,059,307.  Therefore 
revised  rates  reflecting  removal  of  such 
unpaid  accruals  and  net  exchange 
activity  would  be  increased  above  rates 
accepted  by  the  Commission  in  its 
September  30,  1982  order. 

Transwestern  submitted  for  filing  as  a 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  the  following 
sheets: 

Substitute  Alternate  Twenty- firs!  Revised 

Stieet  No.  5 
Substitute  Alternate  Twenty-first  Revised 

Sheet  No.  6 

These  sheets  are  issued  in  strict 

compliance  with  Ordering  Paragraph  (F) 
of  the  Commission's  September  30.  1982 
order.  These  substitute  sheets  reflect  a 
net  increase  of  0.52(t/dth  in  the  rates 
accepted  for  filing  by  the  Commission  s 
September  30,  1982  order,  based  upon 
removing  the  net  exchange  activity  and 
unpaid  accruals  included  in  the  July  31. 
1982  Account  191  balance. 

The  proposed  effective  date  of  the 
above  substitute  tariff  sheets  is  October 
1,  1982. 

However,  Transwestern  proposes  that 
the  Commission  reject  the  above 
substitute  tariff  sheets  Rather  than 
increase  the  rates  originally  filed. 
Transwestern  requests  waiver  of  the 
requirement  of  Ordering  Paragraph  (F) 


and  in  lieu  thereof  Transwestem 
proposes  to  make  appropriate 
adjustments  to  its  Account  191  to 
remove  unpaid  accruals  of  $217,508  at 
July  31, 1982  and  remove  the  net 
exchange  activity  and  associated 
carrying  charges  of  ($1,059,307).  The  net 
effect  of  these  two  adjustments  would 
then  be  reflected  in  Transwestern's  next 
semiannual  PGA  filing. 

Copies  of  the  filing  were  served  on 
Transwestem's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
Northg  Capitol  Street,  \E.,  Washington. 
DC  20426,  in  accordance  with  Rules  Zlt 
and  214  of  the  Commission's  Rules  of 
Practice  and  F>rocedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  November  17.  1982.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  nor  M-^1540  Filed  11-17-82;  S:4S  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  CP76-3 10-003] 

Trunkline  Gas  Co.;  Change  in  Tariti 
November  10, 1982. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  October  28, 
1982  tendered  for  filing  Eleventh 
Revised  Sheet  No.  555  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  2. 

Trunkline  states  that  such  a  change  is 
made  to  amend  Rate  Schedule  T-7  for 
the  transportation  of  natural  gas  on 
behalf  of  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern). 
Specifically  Trunkline  states  that  it 
utilizes  a  portion  of  its  capacity  in  the 
pipeline  s\  stems  of  Natural  Gas  Pipeline 
Company  (Natural)  and  Stingray 
Pipeline  Company  (Stingray)  to  perform 
this  transportation  service  for  Texas 
Eastern.  The  Commission  has 
authorized  .Natural  to  change  its 
transportation  charge  to  Trunkline. 
Trunkline  further  states  that  this  change 
is  made  to  reflect  .Natural's  current 
transportation  charge  as  established  in 
Docket  No.  RP82-62-fXX)  to  be  effective 
October  1.  1982.  subiect  to  refund, 
pursuant  to  Commission  Orders  issued 
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April  2&  1962  and  fune  24, 1982,  and 
September  30, 1982. 

Tninkline  proposes  that  this  tariff 
sheet  become  effective  October  1, 1982. 

A  copy  of  this  filing  has  been  served 
on  Texas  Eastern. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Ble  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NK  Washington. 
D.C.  20426.  in  accordance  with  S§  1-8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
17, 1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  served  to  make  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plunb, 
Secretary. 

|FR  Doc  B-31«Z7  Piled  11-17-82: 1:45  «n| 
BIUJMO  CODE  f717-01-« 


I 


[  Docket  No.  CP75-3-O04 1  I 

Trunkiine  Gas  Co.;  Change  hi  Tariff 

November  10, 1982. 

Take  notice  that  Tninkline  Gas 
Company  (Tninkline)  on  October  28, 
1982  tendered  for  filing  Fifth  Revised 
Sheet  No.  1341  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  2. 

Trunkiine  states  that  such  a  change  is 
made  to  amend  Rate  Schedule  T-33  for 
the  transportation  of  natural  gas  on 
behalf  of  Northern  Michigan  Exploration 
Company  (NOMECO).  Specifically 
Trunkiine  states  that  it  utilizes  a  portion 
of  its  capacity  in  the  pipeline  systems  of 
Natural  Gas  Pipeline  Company  (Natural) 
and  Stingray  Pipeline  Company 
(Stingray)  to  perform  this  transportation 
service  for  NOMECO.  The  Commission 
has  authorized  Natural  to  change  its 
transportation  charge  to  Trunkiine. 
Trunkiine  further  states  that  this  change 
is  made  to  reflect  Natural's  current 
transportation  charge  as  established  in 
Docket  No.  RP82-a2-000  to  be  effective 
October  1, 1982.  subject  to  refund, 
pursuant  to  Commission  Orders  issued 
April  28, 1982  and  June  24, 1982,  and 
September  30, 1982. 

"Trunkiine  proposes  that  this  tariff 
sheet  become  effective  October  1, 1982. 

A  copy  of  this  filing  has  been  served 
on  NOMECO. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
D.C,  20428,  in  accordance  with  §S  1-8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
17, 1982.  Protests  will  be  considered  by 
the  Comsiission  in  determining  the 
appropriate  action  to  be  taken,  bu*will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  82-lIf)2«  Filed  n-I7-R2:  8:45  ami 
eaUNG  CODE  6717-01-I* 

[Docket  No.  CPB3-46-000] 

United  Gas  Pipe  Line  Co.;  Request 
Under  Blanket  Auttiorization 

November  10.  1982. 

Take  notice  that  on  October  22, 1982,  . 
United  Gas  Pipe  Line  Company  (United), 
P  O.  Box  1478,  Houston,  Texas  77001. 
filed  in  Docket  No.  CP83-46-O00  a 
request  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  that  United  proposes  to 
relocate  a  2-inch  sales  tap  for  the 
delivery  of  natural  gas  under  the 
authorization  issued  in  Docket  No. 
CP82-430-O00  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  intends  to  relocate  a  2-inch 
farm  tap  onUnited's  existing  4-inch 
Iberia  Sugar  Mill  Line.  Iberia  Parish, 
Louisiana,  to  serve  residential  and  small 
industrial  customers  through  Entex,  Inc., 
a  distributor.  Service,  it  is  stated,  would 
be  approximately  78  Mcf  per  day.  There 
would  be  no  increase  in  the  customer's 
contractual  maximum  daily  quantity  nor 
its  entitlement  under  United's  effective 
curtailment  plan,  it  is  explained.  The 
sale  would  be  made  pursuant  to 
United's  Rate  Schedule  DG-S,  it  is 
stated. 

Any  person  or  the  Commission  s  staff 
may  file,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission. 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214),  a  motion  to  intervene  or  notice 
of  intervention  and.  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request,  if  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 


time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
fihng  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Kenneth  F.  Phnnb. 
Secretary. 

|FR  Doc  82-31541  Filed  11-17-82:  8:45  am| 
BtLUNQ  COOE  6717-01-« 

[Docket  Na  CP83-47-000] 

United  Gas  Pipe  Une  Co.;  Request 
Under  Blanket  Authorization 

November  10. 1982. 

Take  notice  that  on  October  22, 1982, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston.  Texas  77001. 
filed  in  Docket  No.  CP83-47-000  a 
request  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  that  United  proposes  to 
construct  and  operate  a  1-inch  sales  tap 
for  the  delivery  of  natural  gas  under  the 
authorization  issued  in  Docket  No. 
CP82-430-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  intends  to  install  a  1-inch  sales 
tap  on  its  existing  14-inch  Jackson 
Lateral  Line  in  Mobile,  Alabama. 
Service,  it  is  stated,  would  be  provided 
to  a  residential  subdivision  through 
Mobile  Gas  Service  Corporation,  a 
distributor.  The  proposed  sales  tap 
would  supply  approximately  126  Mcf  per 
day.  There  would  be  no  increase  in  the 
customer's  contractual  maximum  daily 
quantity  nor  its  entitlement  under 
United's  effective  curtailment  plan,  it  is 
asserted.  The  sale  would  be  made 
pursuant  to  United's  Rate  Schedule  DG- 
N,  it  is  stated. 

Any  person  or  the  Commission's  staff 
may  file,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214),  a  motion  to  intervene  or  notice 
of  intervention  and,  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  apphcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
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Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  82-31542  Filed  n-17-«;  b..«i  jui) 
BILLING  CODE  6717-01-M 


[Docket  No.  CP83-45-OO0I 

United  G^s  Pipe  Line  Co.;  Request 
Under  Blanket  Authorization 

November  10, 1982. 

Take  notice  that  on  October  22. 1982, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston.  Texas  77(X)1, 
filed  in  Docket  No.  CPB3-45-000  a 
request  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  that  United  proposes  to 
relocate  a  1-inch  sales  tap  for  the 
delivery  of  natural  gas  under  the 
authorization  issued  in  Docket  No. 
CP82-430-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  fullv 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  intends  to  relocate  a  1-inch  tap 
on  its  existing  22-inch  Waskom- 
Goodrich  hne  in  Panola  County.  Texas. 
Service,  it  is  stated,  would  be  provided 
to  the  residence  of  Claybem  Smith 
through  Entex.  Inc..  a  distributor,  at 
approximately  1  Vlcf  per  day,  it  is 
asserted.  There  would  be  no  increase  in 
the  customer's  contractual  maximum 
daily  quantity  nor  its  entitlement  under 
United's  effective  curtailment  plan,  it  is 
explained.  The  s.nle  would  be  made 
pursuant  to  United's  Rate  Schedule  DG- 
.\'.  it  is  stated. 

Any  person  or  the  Commission's  staff 
may  file,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214),  a  motion  to  intervene  or  notice 
of  intervention  and,  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205).  a 
protest  to  the  requesL  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  82-31543  Piled  11-17-82:  8 ^.-^  iim] 
BILUNQ  CODE  67t7-01-M 


I  Docket  No.  CP83-44-000) 

United  Gas  Pipe  Line  Co.;  Request 
Under  Btanltet  Authotizatton 

\ovember  10,  1982. 

Take  notice  that  on  October  22. 1982. 
United  Gas  Pipe  Line  Company  [United), 
P.O.  Box  1478,  Houston,  Texas  77001. 
filed  in  Docket  No.  CP83-44-000  a 
rt'quest  pursuant  to  §  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  that  United  proposes  to 
construct  and  operate  a  l-inc.h  sales  tap 
for  the  delivery  of  natural  gas  under  the 
authorization  issued  in  Docker  .\o. 
CP82-43O-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  m  the  requi'st  on  file  with  the 
Ckimmission  and  open  to  pubhc 
inspection. 

United  intends  to  install  a  l-inrh  s.iics 
tap  on  its  existing  10-inch  Courtaulds 
Line  in  Mobile  County.  .Alabama. 
Service,  it  is  stated,  would  be  provided 
to  a  residential  subdivision  through 
Mobile  Gas  Service  Corporation,  a 
distributor.  United  indicates  that  the 
proposed  sales  tap  v»  ould  supply 
approximately  735  Mcf  per  day  and  that 
there  would  be  no  increase  in  the 
customer's  contractual  maximum  daily 
qu.intity  nor  its  entitlement  under 
Uniteds  effective  curtailment  plan.  The 
sale  uoulJ  be  made  pursuant  to 
United's  Rate  Schedule  DG-N,  it  is 
slated. 

.A^ny  person  or  the  Commission's  staff 
iKiv  file,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission. 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214).  a  motion  to  intervene  or  notice 
of  intervention  and.  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205).  a 
protest  to  the  request,  If  no  protest  is 
filed  within  the  time  allowed  therefor. 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  .Natural  Gas  Act. 

Kenneth  F.  Plumb, 

Sei  retary. 

|I-R  Dor   82-31,S44  F!W  11-1?_82-  (M."i  n-nl 

BILLme  CODE  S7T7-««-« 


I  Docket  Na  RP71-29-024  (PtMse  B)  I 

United  Gas  Pipe  Line  Co.;  Ctiange  in 
FERC  Gas  Tariff 

Nov.-mbiT  10.  1^82, 

Take  notice  that  on  No\  ember  1,  1982 
United  Gas  Pipe  Line  Company  (United) 
tendered  for  filing,  as  part  nf  its  FFRC 
Gas  Tariff,  Firs!  Revised  \  uiume  .\u.  1. 
the  following  revised  tariff  sheets: 

Fourteenth  Revised  Sheet  No.  6 
Fifth  Revised  Sheet  No.  7 
Third  Revised  Shpet  .No.  11 
Original  Sheet  No  11 -A 
Seventh  Revised  Sh»»*>t  No.  71 
Twelfth  Revised  Sheet  No.  72 
Ninth  Revised  Sheet  No.  72-A 
Second  Revised  Sheet  No.  72-i 

United  stales  that  these  tariff  sheets 
are  filed  pursuant  to  Ordering  Paragraph 
A  of  the  Commission's  Opinion  No.  150, 
"Opinion  and  Order  Approving  Initial 
Decision  on  Contested  Settlement. 
Providing  for  a  Permanent  Curtailment 
Plan.  DeniTHg  Rehearing  of  Opinion 
Nos.  32,  32-4.  and  33  and  Granting  an 
Adjustment."  issued  October  8. 1982.  In 
its  order,  the  Commission  directed  that 
certain  modifications  be  made  in  the 
settlement  plan  as  orginaily  submitted 
on  August  31. 1979. 

United  states  that  these  sheets 
provide  for  the  implementation  of  the 
permanent  settlement  curtailment 
program  approved  in  the  Commission's 
order  and.  under  the  terms  of  that  order, 
are  to  be  effective  immediately  upon 
filing. 

Copies  of  this  filing  were  sent  to  all 
customers  of  United,  all  parties  to  FERC 
Docket  No.  RP71-29,  et  ol.  (Phase  II)  and 
the  Regulatory  Commissions  of  the 

states  of  Alabama.  Florida,  Louisiana, 
Mississippi  and  Texas. 

Any  person  desiring  to  he  htard  or  to 
protest  said  filing  should  f;le  a  ;Htition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.  Washington. 
D.C.  20426,  in  .icrordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  FYocedure  (18  CFR 
385.211.  385.214),  All  such  petitions  or 
protests  should  be  filed  on  or  before 
November  17.  1982.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protesfants  parties  to  the  pror^ediriij. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Kenneth  F.  Plumb,  ' 

Secretary. 

[FR  Doc.  82-31629  Filed  ll-t'-82;  *«  sml 
BIUJNQ  CX>DE  6717-ei-H 

[Docket  Na  TA83-1-56-0001 

Valero  Interstate  Transmission  Co,; 
Purchased  Gas  Cost  Adjustment  FMing 

November  9,  1982. 

Take  notice  that  on  October  29. 1982 
Valero  Interstate  Transmission 
Company  ("Vitco")  tendered  the 
following  filings  containing  purchased 
gas  cost  adjustments: 

Original  Supplement  No.  39  to  FERC  Rate 
Schedule  No.  1  for  the  Sale  of  Gas  by 
Vitco  to  Natural  Gas  Pipeline  Company 
of  America, 

Original  Supplement  No.  115  to  FERC  Rate 
Schedule  No.  2  for  the  Sale  of  Gas  by 
Vitco  to  Transcontinental  Gas  Pipe  Line 
Corporation, 

Original  Supplement  No.  13  to  FERC  Rate 
Schedule  No.  14  for  the  Sale  of  Gas  by 
Vitco  to  El  Paso  Natural  Gas  Company, 
and 

4th  Revised  Sheet  No.  8,  Superseding  3rd 
Revised  Sheet  No.  8  and  Original  Sheets 
9  through  14  to  FERC  Rate  Schedule  T-1. 

Vitco  states  that  the  rates  stated  on 
Exhibit  A  to  each  of  the  rate  schedule 
supplements  and  Original  Sheet  No.  14 
to  Rate  Schedule  T-1  reflects  the  change 
in  purchased  gas  costs  based  on  the  six 
months  ended  August  31. 1982. 

Vitco  also  states  that  the  above  filings 
include  the  purchased  gas  clauses  which 
are  contained  in  Appendices  B  and  C  to 
the  Stipulation  and  Agreement  approved 
by  the  Federal  Energy  Regulatory 
Commission  ("Commission")  in  its  letter 
order  of  October  7, 1982  issued  in  Valero 
Interstate  Transmission  Company. 
Docket  Nos.  RP81-60-000.  RP82-25-0O0 
and  RP82-26-000.  These  provisions 
implement  a  new  method  of  calculating 
purchased  gas  adjustments  based  on  the 
volume  of  gas  sold  under  Rate  Schedule 
Nos.  1,  2  and  14  and  transporated  under 
Rate  Schedule  T-1. 

The  change  in  rate  provided  in  Exhibit 
A  to  Original  Supplement  No.  39  to  Rate 
Schedule  No.  1  includes  decrease  in 
purchased  gas  costs  of  3.14  cents  per 
Mcf  and  a  negative  surcharge  of  22.56 
cents  per  Mcf.  The  change  in  rate 
provided  in  Exhibit  A  to  Original 
Supplement  No.  115  to  Rate  Schedule 
No.  2  includes  a  decrease  in  purchase 
gas  costs  of  23.95  cents  per  Mcf  and  a 
surcharge  of  28.02  cents  per  Mcf.  The 
change  in  rate  provided  in  Exhibit  A  to 
Original  Supplement  No.  14  to  Rate 
Schedule  No.  14  includes  an  mcrease  in 
purchased  gas  costs  of  42.67  cents  per 


Mcf  and  a  surcharge  of  34.05  cents  per 
Mcf.  The  surcharge  in  each  instance  is 
designed  to  eliminate  the  balance  in  the 
deferred  purchased  gas  account.  The 
change  in  rate  provided  on  Original 
Sheet  No.  14  to  Rate  Schedule  T-1 
includes  a  decrease  in  purchased  gas 
cost  of  1.65  cents  per  Mcf.  There  is  no 
surcharge  because  there  is  no  balance  in 
the  deferred  purchased  gas  account. 

Vitcc  states  that  these  rates  include 
no  incremental  pricing  factor  because 
Vitco  was  granted  an  exemption  from 
certain  filing  and  accounting 
requirements  in  Docket  No.  SABO-^. 

The  proposed  effective  date  for  the 
above  filings  is  December  1, 1982 
December  1,  1982  is  the  deadline 
imposed  by  the  Stipulation  and 
Agreement  in  Docket  Nos.  RP81-60-000 
et  a!.,  by  which  Vitco  must  change  its 
PGA  methodology.  December  1, 1982  is 
also  the  date  for  Vitco's  semi-annual 
PGA  filing  pursuant  to  §  154.38(d)  of  the 
Commission's  Regulations,  18  CFR 
154.38(d).  Vitco  requests  a  waiver  of  any 
Commission  regulations  or  order  which 
would  prohibit  implementation  by 
December  1,  1982. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington, 
DC.  20426.  in  accordance  with 
55  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
such  petitions  or  protests  should  be  filed 
on  or  before  November  17, 1982.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection, 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc,  9.;^154o  HleO  ll-!7-82:  fcAf,  8m| 
BNJJNa  COOC  6717-01-M 


[Docket  Nos.  RP81-60-004,  RPe2-2&-001 
and  RP82-26-002] 

Valero  Interstate  Transmission  Co.; 
Proposed  Change  In  FERC  Gas  Tariff 

November  10. 1982. 

Take  notice  that  on  October  29,  1962. 
Valero  Interstate  Transmission 
Company  (Valero)  tendered  for  filing  the 
following  tariff  sheets  contained  in 
Appendix  E  to  the  Stipulation  and 
Agreement: 


2nd  Substitute  Supplement  No.  36  to  FERC 

Gas  Rate  Schedule  No,  1  (Exhibit  A); 
2nd  Substitute  Supplement  No.  113  to  FERC 

Gas  Rate  Schedule  No.  2  (2nd  Revised 

Exhibit  A); 
2nd  SubsJtute  Supplement  No.  7  to  FTIRC 

Gas  Rate  Schedule  No.  7  [Revised 

Exhibit  A): 
3rd  Revised  Sheet  No.  8  to  FERC  Rate 

Schedule  T-1  Superseding  2nd  Revised 

Sheet  No.  8. 

Valero  states  that  these  tariff  sheets 
implement  the  gathering  and 
transportation  rate  of  31.7<  per  Mcf 
which  is  a  part  of  the  settlement  of  the 
Valero  rate  increase  in  Docket  No. 
RP8a-26-000. 

In  addition,  pursuant  to  the 
Stipulation  and  Agreement  in  the  above- 
captioned  proceeding,  Valero  tendered 
for  filing  the  following  rate  schedule 
supplements  and  sheets  of  Rate 
Schedule  T-1  which  implement  the 
settlement  of  the  change  in  the  method 
of  calculation  of  the  PGA  in  Docket  No. 
RP82-25-000: 

Original  Supplement  No.  39  to  FERC  Rate 
Schedule  No.  1  for  the  Sale  of  Gas  by 
Vitco  to  Natural  Gas  Pipeline  Company 
of  America  ("NGPL"): 

Original  Supplement  No.  114  to  FERC  Rate 
Schedule  No.  2  for  the  Sale  of  Gas  by 
Vitco  to  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco "): 

Original  Supplement  No.  14  to  FERC  Rate 
Schedule  No.  14  for  the  Sale  of  Gas  by 
Vitco  to  El  Paso  Natural  Gas  Company 
C'El  Paso"); 

4th  Revised  Sheet  No.  8.  Superseding  3rd 
Revised  Sheet  No.  8  and  Original  Sheets 
9  through  14  to  FERC  Rate  Schedule  T-1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE„  Washington, 
DC.  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commissions  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
November  17, 1982.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  Intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection, 
Kenneth  P.  Plumb, 
Secretary. 

Iffi  Ooc  82-3H142  Filed  11-17-82.  ft4S  ami 
BtLLMQ  CODE  6717-01-11 
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(Docket  No.  RP72-41-011  (TA83-1-57)] 

Western  Transmission  Corp.; 
Proposed  Changes 

November  9, 1982. 

Take  notice  that  Western 
Transmission  Corporation  (Western),  on 
November  1,  1982,  tendered  for  filing  as 
part  of  its  FPC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  sheet: 
Nineteenth  Revised  Sheet  No.  3-A. 
Superseding  Eighteenth  Revised  Sheet 
No.  3-A 

The  proposed  changes  would  increase 
the  monthly  charges  for  purchased  gas 
to  Colorado  Interstate  Gas  Company, 
Western's  sole  jurisdictional  customer, 
pursuant  to  the  provisions  of  Section  18 
of  Western's  FPC  Gas  Tariff.  Original 
Volume  No.  1. 

The  Proposed  effective  date  of  the 
above  ttiriff  sheet  is  December  1,  1982. 

Copies  (if  this  filing  have  been  served 
upon  Colorado  Interstate  Gas  Company 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Fnergy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
D.  C.  20426,  in  accordance  with  the 
Commission's  Rales  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  petitions  or  protests  should  be  filed 
on  or  before  November  17.  1982.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  tn  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  available  for  public 
inspection  at  the  Commission. 
Kenneth  F.  Plumb, 
Secretary. 

IFRDoc  «2-315«)Fill-tHl-l'-fl2 :8:4Sam| 
BILLING  CODE  6717-01-M 


[Docket  No.  CP79-80-022,  et  al.) 

Wyoming  Interstate  Company,  Ltd; 
Proposed  FERC  Gas  Tariff  and  Service 
Agreements 

November  9.  1982. 

Take  notice  that  Wyoming  Interstate 
Company,  Ltd.  (WIG)  on  November  1, 
1982,  tendered  for  filing  certain  changes 
to  the  Form  of  Service  Agreement 
contained  in  its  FERC  Gas  Tariff, 
Original  Volume  No.  1  (Tariff)  and 
conforming  executed  Service 
Agreements  with  each  of  its  four 
existing  jurisdictional  customers 
(Shippers). 

Pursuant  to  the  directive  stated  in  the 
Office  of  Pipeline  and  Producer 
Regulation  Order  issued  on  September 
30, 1982,  in  Docket  No.  CP79-80-005,  et 


al.,  WIG  has  submitted  a  revision  to  its 
Tariff  .s  Form  of  Service  Agreement  and 
conforming  executed  Service 
Agreements  with  each  of  its  Shippers  to 
eliminate  provisions  in  the  original 
documents  which  improperly  caused  the 
Tariffs  General  Terms  and  Conditions 
and  Rate  Schedules  to  be  subordinate  to 
the  Service  Agreements. 

Ajiy  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
D.C.  20426,  in  accordance  with  Rule  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  November  17, 1982.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 

'YV.  I)  'I    H:^tisi,l  Filrd  n-17-«:B:4Sam| 
BILLING  CODE  6717-01-M 


(Project  No.  6786-0001 

Yankee  Hydro  Corp.;  Application  for 
Preliminary  Permit 

November  15.  198:;. 

Take  notice  that  Yankee  Hydro 
Corporation  (.Applicant)  filed  on 
Oclobpr  20.  1982,  .,n  application  for 
preliminary  permit  [pursuant  to  the 
Federal  Power  Act.  16  US.C.  §§  791(a)- 
825(r)]  for  Project  No.  6786  to  be  known 
as  the  Aurelius  Avenue  Dam  F*roject 
located  on  the  Owasco  Lake  Outlet  in 
the  City  of  Auburn,  Cayuga  County, 
New  York.  The  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  Correspondence 
with  the  Applicant  should  be  directed 
to:  Mr.  Raymond  S.  Kusche.  P  0.  Box 
1016,  Weedsport,  New  York  13166. 

Project  Description — The  proposed 
project  would  consist  of  the  following 
existing  facilities  owned  by  Andrews 
Lumber  Company  and  the  City  of 
Auburn,  New  York:  (1)  an  11-foot-high 
100-foot-long  reinforced  concrete  dam 
having  an  intake  structure  at  the  right 
(north)  bank;  (2)  an  ungated  breached 
canal  along  the  left  bank;  (3)  a  14-foot- 
wide  10-foot-deep  40-foot-long  enclosed 
canal  along  the  right  bank;  (4)  a  15-foot- 
wide  60-foot-long  powerhouse;  (5)  a 
tailrace;  (6)  miscellaneous 
appurtenances. 


Applicant  proposes  to  redevelop  thp 
existing  facilities  and  would:  (1) 
reconstruct  the  dam;  (2)  reconstruct  the 
intake  structure:  (3)  construct  a  gated 
spillway  structure  at  the  left  bank:  (4) 
recreate  a  reservoir  having  a  surf.:jce 
area  of  1.1  acres  and  a  storage  capacity 
of  8.2  acre-feet  at  normal  surface 
elevation  570  feet  m.s.I.;  (5)  repair  the 
powerhouse  and  install  a  generating  unit 
having  a  rate  capacity  of  400-kW 
operated  under  a  12foot  head  and  at  a 
flow  of  385  cfs;  and  (6)  construct  a 
transmission  line. 

Project  energy  would  be  sold  to  New 
York  State  Electric  &  Gas  Corporation. 
Applicant  estimates  that  the  average 
annual  generation  would  be  2,050,000 
kWh. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months,  during  which  time  it  would 
perform  hydrological  and 
environmental,  engineering,  design  and 
cost,  economic  feasibility,  marketing 
and  financing,  and  legal  studies,  and 
would  prepare  an  application  for  an 
FERC  license.  Applicant  estimates  the 
cost  of  the  work  under  the  permit  would 
be  $25,000. 

Con^peting  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  file  with  the 
Commission,  on  or  before  February  18, 
1983.  the  competing  application  itself 
(see:  18  CFR  4.30  et  seq.  (1981)).  A  notice 
of  intent  to  file  a  competing  application 
for  preliminary  permit  will  not  be 
accepted  for  filing. 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  hcensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  filed  with  the  Commission  on  or 
before  January  19,  1983.  and  should 
specify  the  type  of  application 
forthcoming.  Applications  for  licensing 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CP'R 
4.30  et  seq.  or  4. 101  et  seq,  (1981),  as 
appropnate). 

Agency  Comments — Federal.  State 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  docs  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments 

Comments,  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments 
a  protest,  or  a  motion  to  intervene  in 
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accordance  with  the  requirements  of  the 
Rules  211  or  214, 18  CFR  385.211  or 
385.214,  47  FR  19025-28  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  fde  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  January  19,  1983. 

Filing  and  Sen-ice  of  Responsive 
Documents — Any  filmgs  must  bear  in  all 
capital  letters  the  title 
"COMMENTS", "NOTICE  OF  INTENT 
TO  FILE  COMPETING 
APPUCATION"."COMPETING 
APPUCATION". "PROTEST",  or 
"MOTION  TO  INTER  VENT!",  as 
applicable,  and  the  Project  Number  of 
this  notice.  Any  of  the  above  named 
docimients  must  be  filed  by  providing 
the  original  and  those  copies  required  by 
the  Commission's  regulations  to: 
Kenneth  F.  Plumb,  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC.  20426.  An  additional  copy  must  be 
sent  to:  Fred  E.  Springer,  Chief. 
Applications  Branch,  Division  of 
Hydropower  Licensing,  Federal  Energy 
Regulatory  Commission,  Room  208  RB  at 
the  above  address.  A  copy  of  any  notice 
of  intent,  competing  application,  or 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  82-31943  F'led  11-17-62:  3  45  am] 
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Office  of  Hearings  and  Appeals 

Issuance  of  Oecteions  and  Orders; 
Week  of  September  20  Through 
September  24, 1982 

During  the  week  of  September  20 
through  September  24, 1982  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 
apphcations  for  exception  or  other  relief 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Appeal 

W..  N.  Gates  Co.  September  21.  1982,  HFA- 
0079. 

The  W.,  N.  Gates  Company,  Inc.  filed  an 
Appeal  from  a  denial  by  the  Bonneville 
Power  Administration  of  a  Request  for 
Information  which  the  firm  had  submitted 
under  the  Freedom  of  Information  Act.  In 


constdenng  the  .Appeal   the  DOF.  found  that 
certain  portions  of  a  dijcument  which  was 
initiriily  withheld  under  exemption  4  should 
be  released  to  the  public.  Issues  that  were 
considered  in  the  Decision  and  Order  were  (i) 
the  confidentiality  of  a  contract  proposal 
subsequent  to  the  award  of  the  contract  and 
In)  which  portions  of  a  contract  proposal 
would  be  deemed  non-exempt. 

Remedial  Order 

F..:r!  E.  Wall.  Sepieml>er  20.  1982.  DRO-0188. 
Earl  E.  Wall  (VVdll)  objected  to  a  Proposed 
Rtrnpiiial  Order  which  the  DOE  Exonomic 
Regulatory  Admin istrat inn  |E1RA)  issued  to 
the  firm  on  March  19.  1979.  In  the  Proposed 
Remedial  Order,  the  ERA  found  that  during 
the  period  January  1975  through  October 
1976,  Wall  sold  crude  oil  from  two  properties 
at  prices  exceedmg  the  applicable  ceiling 
prices  under  the  Mandatory  Petroleum  Price 
Regulations.  10  CFR  Part  212.  Subpart  D. 
After  considering  Wall's  objections,  the  DOE 
conrluded  that  the  Proposed  Remedial  Order, 
with  modifications  to  the  remedial 
provisions,  should  be  issued  as  a  final  Order. 
Tlie  important  issues  discussed  in  the 
Decision  and  Order  include  (i)  the  length  of 
time  a  unitized  property  must  produce  crude 
oil  before  it  qualified  for  stripper  well 
property  status:  (ii)  whether  a  unitized 
property  qualified  as  a  new  property  with  a 
base  production  control  level  of  zero:  and  (iii) 
whether  an  operator  who  owns  less  than  15 
percent  of  the  working  interest  is  a  proper 
recipient  of  a  Proposed  Remedial  Order. 

Motions  for  Modification  and/or  Rescission 

The  Crude  Co..  September  20.  1982,  HER- 
0019.  HES-0016. 
The  Crude  Company  filed  a  Motion  for 
Modification  of  a  decision  issued  to  it  on 
December  18,  1981  The  prior  decision  had 
denied  the  firms  request  that  certain 
reporting  requirements  be  stayed  until  the 
conclusion  of  criminal  proceedings  that  are 
pending  against  the  firm  and  its  president, 
but  it  approved  exception  relief  permitting 
the  firm  to  file  the  reports  in  an  amended 
format.  Upon  reconsideration,  the  DOE  again 
reiected  the  firm's  argument  that  the  due 
process  clause  of  the  United  States 
Constitution  requires  that  the  reporting 
requirement  be  stayed  pending  completion  of 
the  criminal  proceedings.  However,  the  DOE 
found  that  the  amended  certification 
requirement  would  still  pose  difficulties  for 
the  person  completing  the  reports  and  it 
further  modified  the  certification  requirement 
to  remove  any  possible  impediment  to  the 
submission  of  these  reports. 

Economic  Regulatory  Administration, 
September  20.  1962.  HRR-0029. 
The  Economic  Regulatory  Administration 
filed  a  Motion  for  Modification  in  connection 
with  an  Appeal  of  a  Remedial  Order  issued  to 
I  S.  Beebe.  [r,,  d/b/a  [.  S.  Beebe.  Trustee" 
by  the  ERA  on  December  22, 1977.  In  its 
.Vtotion  the  ERA  sought  to  have  the  OHA 
substitute  "J.  S.  Beebe,  Trustee"  as  the 
recipient  of  the  Remedial  Order  for  the 
purposes  of  the  Appeal  proceeding,  which  is 
before  OHA  on  remand.  In  its  MotioD  the 
ERA  stated  that  it  was  recently  advised  that 
during  the  period  covered  by  the  Remedial 


Order,  the  subject  crude  oil  leases  were 
operated  by  "J.  S.  Beebe,  Trustee"  and  not  by 
J.  S.  Beebe,  Jr.  The  OHA  found  therefore  that 
good  cause  existed  for  the  requested 
modification.  The  OHA  further  found  that  no 
undue  prejudice  would  result  from  the 
modification.  Accordingly,  the  DOE  granted 
the  ERA'S  Motion  for  Modification. 

Requests  for  ElxceptioD 

Meeker  and  Co.,  September  20.  1982.  DEE- 
1669.  HER-0027. 

Meeker  and  Company  filed  an  Application 
for  Exception  in  which  the  firm  sought 
retroactive  relief  from  the  provisions  of  10 
CFR.  I  212.72  which  requires  that  a 
property's  Base  Production  Control  Level  be 
calculated  on  the  basis  of  the  entire  1975 
production  year.  The  firm  stated  that  it 
drilled  a  new  well  which  substantially 
increased  its  crude  oil  production  in  the  last 
two  months  of  1975.  The  firm  further  asserted 
that  as  a  result  of  a  change  in  DOE 
regulations,  the  DOE  had  eliminated  the 
category  of  "released"  crude  oil  fwhich  could 
be  sold  at  market  prices)  from  the  crude  oil 
producer  price  rule.  The  firm  therefore 
claimed  that  it  would  be  unfairly  required  to 
sell  at  regulated  prices  crude  oil  which  it 
could  formerly  sell  at  market  prices.  The  firm 
stated  that  as  a  result  of  this  change  in  the 
regulations  it  was  unable  to  realize  the  return 
it  had  anticipated  on  its  investment.  In 
considering  Meeker's  exception  request,  the 
DOE  found  that  the  firm  failed  to 
demonstrate  that  it  was  experiencing  a  gross 
inequity  warranting  relief.  The  DOE  found 
that  the  firm  was  not  at  a  comjjetitive 
disadvantage  in  relation  to  othe,r  firms  in  the 
petroleum  industry  or  forced  into  a  position 
in  which  it  could  not  make  a  reasonable 
profit  on  its  investment.  Since  the  firm  was 
not  significandy  impeded  by  the  change  in 
the  regulation,  its  Application  for  Exception 
was  denied. 

The  Decision  and  Ordetalso  denied 
Meeker's  Motion  for  Reconsideration  in 
which  the  firm  sought  to  reverse  the  denial  of 
its  earlier  Motion  for  Discovery  (Case  No. 
BED-(n24).  The  DOE  found  that  Meeker 
largely  reiterated  the  arguments  found  in  its 
original  motion  and  failed  to  present 
compelling  evidence  warranting  the  reversal 
of  the  previous  Decision  and  Order. 

State  of  Maine,  September  24.  1962,  HEE- 
0033. 
The  State  of  Maine  filed  an  Application  for 
Exception  in  which  it  sought  relief  that  would 
allow  it  to  receive  additional  federal  funds 
for  expenses  incurred  in  administering  Cycle 
IV  of  the  DOE  Institutional  Building  Grant 
Program.  Maine  argued  that  it  would  be 
unable  to  administer  the  Program  adequately 
at  its  current  funding  level  In  considering  the 
request,  DOE  found  that  Maine  would  be  able 
to  continue  in  the  Program  without 
substantial  difficulty  if  it  increased  state 
spending,  decreased  expenditures,  or 
assigned  to  the  I>rogram  other  energy  office 
personnel  during  those  periods  of  heaviest 
workload.  The  DOE  concluded  that  Maine 
was  therefore  not  experiencing  an  unfair 
distribution  of  burdens  under  the  Program. 
Accordingly,  exception  relief  was  denied. 
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Motions  For  Discovery  and  Evidentiary 
Hearing 

Atlantic  Richfield  Co..  September  20.  1982. 
BRD-0293.  BRH-0293. 
Atlantic  Richfield  Company  (Arco)  filed  a 
Motion  for  Discovery  and  Evidentiary 
Hearing.  Motions  to  Strike  certain  findings 
and  a  Motion  to  vacate  a  Proposed  Remedial 
Order  issued  to  the  firm  on  October  24, 1979 
by  the  Office  of  Special  Counsel  (OSC).  OHA 
reviewed  Arco's  discovery  request  under  the 
standard  enunciated  in  Atlantic  Richfield 
Co..  5  DOE  \  82.521  (1980).  OHA  considered 
Arco's  request  for  contemporaneous 
construction  discovery  concerning  10  CFR 
212.83(d)(2)  (regarding  the  allocation  of 
increased  costs  for  No.  2  oil),  concerning  10 
CFR  212  126(d)  (regarding  the  refiling  of 
Refiners'  Monthly  Cost  Allocation  Reports), 
and  regarding  Ruling  1975  (involving  the 
manner  in  which  a  refiner  allocates  increased 
crude  oil  costs  in  export  sale  transactions). 
OHA  determined  that  discovery  was 
unwarranted  because  the  regulatory  language 
at  issue  was  clear  and  unambiguous  and 
consequently  not  susceptible  to  more  than 
one  interpretation.  OHA  further  determined 
that  Arco's  administrative  record  discovery 
requests  regarding  10  CFR  212.83(d)(2)(ii)  and 
212.126(d)(5),  should  be  denied  because  Arco 
had  neither  challenged  the  validity  of  these 
regulations  nor  argued  that  the  rulemaking 
proceedings  leading  to  their  promulgation 
were  invalid.  In  rejecting  Arco's  request  for 
an  evidentiary  hearing,  OHA  stated  that  Arco 
had  neither  identified  any  specific  witnesses 
that  it  wished  to  question  nor  any  findings  of 
fact  whose  resolution  would  be  assisted  by 
an  evidentiary  hearing.  In  its  request  for  a 
Motion  to  Strike  Certain  Findings  of  Fact 
contained  in  the  PRO,  Arco  sought  to 
expunge  findings  that  it  claimed  were 
irrelevant,  inaccurate  and  incomplete.  The 
OHA  determined  that  Arco's  Motion  tu  Strike 
should  be  denied  because  retention  of  the 
findings  in  the  record  would  not  prejudice  the 
firm  in  asserting  its  rights  and  defending 
itself  in  the  enforcement  proceeding.  In  its 
Motion  to  Vacate  the  PRO.  Arco  alleged  that 
the  PRO  failed  to  establish  a  prima  facie  case 
of  a  regulatory  violation  as  required  under  10 
CFR  205.192A.  The  OHA  determined  that 
Arco's  Motion  to  Vacate  the  PRO  should  be 
rejected  on  the  grounds  that  OSC's  findings 
and  legal  conclusions  were  clearly  adequate 
to  establish  a  legal  basis  for  the  allegation 
that  a  regulatory  violation  occurred. 

Ayers  Oil  Co.,  September  24.  1962.  BRD-1176. 
Ayers  Oil  Company  (Ayers)  filed  a  Motion 
for  Discovery  in  connection  with  its 
Statement  of  Objections  to  a  Proposed 
Remedial  Order  (PRO)  that  the  Economic 
Regulatory  Administration  issued  to  the  firm 
on  April  8, 1980.  In  its  Motion  for  Discovery, 
Ayers  requested  responses  to  interrogatories 
and  the  production  of  related  documents  in 
support  of  its  objections  with  respect  to  the 
netting  of  overcharges,  interest  on 
overcharges,  a  claimed  prior  settlement,  and 
the  computation  of  permissible  product  and 
non-product  cost  increases.  In  considering 
the  Motion  for  Discovery,  the  DOE 
determined  that  the  discovery  sought  by  the 
firm,  if  approved,  would  not  elicit  relevant 
end  material  evidence  necessary  to  its 


defense  of  the  allegations  set  forth  in  the 
PRO.  Accordingly,  the  Motion  for  Discovery 
was  denied. 

Interlocutory  Order 

Crown  Central  Petroleum  Corp.,  September 
21.  1982  HRZ-0092, 
Crown  Central  Petroleum  Corporation  filed 
a  Motion  to  Strike  the  Statement  of 
Objections  filed  by  Romaco,  Inc.,  to  a 
Proposed  Remedial  Order  issued  to  Crown. 
Romaco  is  an  interested  party  in  the 
enforcement  proceeding  pending  before  the 
Office  of  Hearings  and  Appeals.  Romaco 
objected  to  only  the  remedial  provisions  of 
the  PRO.  Crown  argued  that  a  Statement  of 
Objections  must  contest  findings  of  fact  and 
conclusions  of  law  in  the  PRO  but  rnuld  not. 
prior  to  a  determination  of  liabi!;';.    contest 
the  remedial  provisions.  The  DOE  determined 
that  Crown's  contention  might  be  a  valid 
reason  for  deferring  consideration  of  the 
Statement  but  that  Crown  had  not  met  the 
standard  for  striking  documents  from  the 
administrative  record.  Accordingly.  Crown's 
motion  was  denied. 

Supplemental  Orders 

Lunday-Thagard  Oil  Co..  September  24. 1982. 
DEX-0113. 
In  accordance  with  Decisions  and  Onicrs 
issued  to  the  Lunday-Thagard  Oil  Company 
which  granted  the  firm  exception  rchef  from 
the  provisions  of  the  Entitlements  Program, 
the  firm  submitted  actual  financial  data  for 
its  1978  fiscal  year.  After  reviewing  the  level 
of  exception  relief  granted  to  Lunday- 
Thagard.  and  the  firm's  fiscal  1978  financial 
data,  the  DOE  determined  that  no  adjustment 
should  be  made  to  the  level  of  exception 
relief  previously  granted. 

Texaco  Inc.,  September  24.  1982  HRX-0047. 

On  July  30. 1982,  the  Office  of  Hearings  and 
Appeals  issued  a  Decision  and  Order 
directing  the  Office  of  Special  Counsel  for 
compliance  (OSC)  to  respond  to  certain 
interrogatories  propounded  by  Texaco  Inc. 
concerning  the  agency's  applications  of  two 
regulatory  standards  to  crude  oil  producers 
other  than  Texaco.  Texaco  Inc..  9  DOE  \ 
82,604  (1962).  In  that  decision.  OH.^  directed 
the  parties  to  negotiate  a  stipulation 
concerning  the  precise  scope  of  the  srarrh  to 
be  conducted  by  OSC  m  responding  to  trie 
Texaco  interrogatories  that  were  granted. 
Texaco  and  OSC  were  unable  to  reach  such  a 
stipulation.  Consequently.  OHA  issued  a 
Supplemental  Order  determining  the  precise 
scope  of  the  search  OSC  would  be  required  to 
conduct. 

Protective  Orders 

The  following  firms  filed  Applications  for 
Protective  Orders.  The  applications,  if 
granted,  would  result  in  the  Issuance  by  the 
DOE  of  the  proposed  Protective  Order 
submitted  by  the  firms,  TTie  DOE  granted  the 
following  applications  and  issued  the 
requested  Protective  Order  as  an  Order  of  the 
Department  of  Energy: 

Name  and  Case  No. 

Crown  Central  Petroleum  Corp.;  Romaco, 
Inc.,  HRJ-0024 


Dismissal 

TTie  following  submission  was  dismissed 
Nome  and  Case  .\o. 
Spencer  Companies.  HRO-0060 

Copies  of  the  hill  text  of  these 
dicisions  and  orders  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  1111.  .New 
Post  Office  Building.  12th  and 
Pennsylvania  Ave.,  NW..  Washington. 
DC.  20461,  Monday  through  Fnday, 
between  the  hours  of  1:00  p.m  and  5:(X) 
p.m.,  except  federal  holidays.  They  are 
also  available  in  Energy  Management: 
Fi'deral  Energy  Guidelines,  a 
commercially  published  loose  leaf 
rfportcr  system. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
November  9, 1982. 
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Notice  of  Issuance  of  Decisions  and 
Orders;  Week  of  October  1 1  through 
October  15, 1982 

During  the  Week  of  October  11 
through  October  1,5.  1982.  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Appeal 

Kirkpatrick,  Lockhort  Johnson  &  Hutchison. 
October  13.  1982,  HFA-007B 
Kirkpatrick.  Lockhart,  |ohnson  &  Hutchison 
filed  an  appeal  from  a  partial  denial  by  the 
Director  of  the  Office  of  Fuels  Programs  of  a 
request  for  information  which  the  firm  had 
submitted  under  the  Freedom  of  Information 
Act.  In  considering  the  Appeal,  the  DOE 
found  thai  the  Director's  explanation  that  one 
of  the  documents  was  a  "draft"  did  not 
provide  a  sufficient  justification  for 
withholding  it  in  its  intirety  pursuant  to 
Exemption  5.  and  that  portions  of  that 
document  and  one  other  document  appeared 
to  contain  segregable  non-exempt 
information.  Accordingly,  the  Appeal  was 
granted  in  part,  and  the  matter  was 
remanded  to  the  Director  for  a  new 
determination  with  respect  to  portions  of  the 
two  documents. 

Implementation  of  Special  Refund  Procedures 

Office  a'  Enforcement.  In  t.^e  mijUers  o'' 
Northea.st  Petroleum  Industries  and 
.\'onistrom  Oil  Co.  October  15.  198Z 
BEF-Om.'i.  BEF-0081 

The  Office  of  Hearings  «nd  Appeals  issued 
a  final  Decision  and  Order  setting  forth 
procedures  to  be  used  in  filing  applications 
for  refund  for  a  portion  of  the  settlement 
funds  obtained  as  the  result  of  the  consent 
orders  which  the  DOE  entered  into  with 
Northeast  Petroleum  Industnes,  Inc.  and 
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Nordstrom  Oil  Company.  The  funds  wiU  be 
available  to  customers  which  purchased 
gasoline  from  Northeast  or  gasoline,  diesel 
fuel,  or  Nos.  1  or  2  fuel  oil  from  Nordstrom 
during  the  (jeriod  November  1, 1973  through 
April  30, 1974.  Applications  for  refund  must 
be  filed  within  90  days  of  the  publication  of 
the  decision  in  the  Federal  Ragictar.  Specific 
information  to  be  included  in  refund 
appUcations  is  discussed  in  the  decision. 

Refund  Applicatioiu 

Alfred  B.  Alkek/Adams.  Resources  and 

Energy,  Inc./Westland  Oil  Development 
Corp..  October  U  1982.  RfB-35 
On  April  a  1982.  the  DOE  issued  a 
Decision  and  Order  instituting  special  refund 
"procedures  for  the  distribution  of  funds 
obtained  in  connection  with  consent  orders 
entered  into  by  Adams  Resources  and 
Energy,  Inc.  and  the  other  firms  listed  in 
Appendix  A  of  the  April  8  Order.  See  Adams 
Resources  and  Energy,  Inc..  et  al.  9  DOE 
82,553.  Among  the  firms  listed  in  the  April  8 
Order  is  Summit  Transportation  Company 
which  placed  $17,000,000  into  an  escrow 
account.  On  July  16, 1982,  Westland  Oil 
Development  Corp.  filed  an  Application  for 
Refund  pursuant  to  the  Summit  refund 
procedures  established  in  the  April  8  Order 
The  DOE  determined  that  Westland's  refund 
application  failed  to  satisfy  one  erf  the 
principal  requirements  set  forth  in  the  April  8 
Order  in  that  Westland's  application  failed  to 
show  that  the  alleged  violations  resolved  by 
the  Summit  Consent  Order  had  a  direct  and 
measurable  impact  on  the  firm.  Specifically, 
the  DOE  found  the  allegations  raised  by 
Westland  to  be  unrelated  to  the  alleged 
violations  referred  to  in  the  Summit  Consent 
Order.  Accordingly,  Westland's  Application 
for  Refund  was  denied. 

Tenneco  Oil  Co. /Kern  Oil  Sr  Refining  Co.. 
October  15.  1982.  RR7-1 
Kem  Oil  &  Refining  Company  Sled  a 
Motion  for  Reconsideration  in  which  it  sought 
rescission  of  a  Decision  and  Order  denying 
Kern's  Application  for  Refund  for  a  portion  of 
the  Tenneco  Oil  Company  settlement  fund. 
Tenneco  Oil  Co./Kern  Oil  Br  Refining  Co..  10 
DOE  1  85.003  (1982).  The  OHA  determmed 
the  since  Kem  had  made  serious  allegations 
that  the  agency  had  overlooked  or 
misinterpreted  certain  key  facts  in  its  prior 
consideration  of  the  firm's  refund  application, 
it  would  exercise  its  discretion  to  consider 
Kern's  Motion  for  Reconsideration.  However, 
after  careful  consideration  the  OHA 
concluded  that  the  initial  determination  to 
deny  Kern's  refund  application  should  be 
reaffirmed.  The  OHA  found  that  the  firm  had 
not  offered  any  new  evidence  and  that  Kem 
had  "unclean  hands  "  due  to  its  failure  to 
delivef  crude  oil  to  Tenneco  during  the  period 
for  which  Kera  was  daiming  a  refund. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  1111,  New 
Post  Office  Building,  12th  and 
Pennsylvania  Ave.,  NW..  Washington. 
D.C.  20461.  Monday  through  Friday, 
between  the  hours  of  1:00  p.m.  and  5:00 
p.m.,  except  federal  holidays.  They  are 


also  available  in  Energy  Management 

Federal  Energy  Guidelines,  a 

commercially  published  loose  leaf 

reporter  system. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and. Appeals. 

November  10, 1982. 

|f"R  Doc  82-31  t83  Filed  11-17-82;  a4Sain| 
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Office  of  the  Secretary 

International  Atomic  Energy 
Agreements;  CIvtt  Use«;  Proposed 
Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Switzerland  Concerning  Civil  Uses  of 
Atomic  Energy,  as  amended,  and  the 
Additional  Agreement  for  Cooperation 
Between  the  Government  of  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community  (EURATOM) 
Concerning  Peaceful  Uses  of  Atomic 
Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreements  involves  approval  of  the 
following  retransfer: 

RTD/EU(SD)^3,  from  Switzerland  to 
the  Federal  Republic  of  Germany,  5 
pressurized  water  reactor  fuel  rods 
containing  9,509  grams  of  uranium 
enriched  to  0,91%  in  U-235,  and  84  grams 
of  plutonium  for  destructive  post- 
irradiation  examination. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Ddted:  November  12,  1982. 
George  Bradley, 

Principal  Deputy  .Assistant  Secretary  for 
International  Affairs. 

|FK  D^jc.  8;-H3d4  Filed  11-17-82:  8:44  aai| 
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International  Atomic  Energy 
Agreements;  CIvU  Uses;  Propossd 
SutMequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160]  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 


under  the  Additional  Agreement  for 
Cooperation  Between  the  Government 
of  the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  Concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreement  involves  approval  of  the 
following  sale:  Contract  Number  S-EU- 
751,  to  France.  5  milligrams  of  thorium- 
230  for  use  as  an  isotopic  tracer  for  mass 
spectrometry  measurements  of  thorium 
concentrations  in  minerals. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  the 
furnishing  of  the  nuclear  material  will 
not  be  inimical  to  the  common  defense 
and  security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Dated:  November  12, 1982. 
George  Bradley. 

Principal  Deputy  Assistant  Secretary  for 
International  Affairs. 

(FR  Doc  82-11588  Filed  11-17-82;  8:4S  ami 
BILLING  CODE  •4S0-01-M 


International  Atomic  Energy 
Agreements;  Civil  User,  Proposed 
Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
Between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Spain  Concerning  Civil  Uses  of 
Atomic  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreement  involves  approval  of  the 
following  sale:  Contract  Number  S-SP- 
18,  to  Empresas  Nacional  Del  Uranio, 
S.A..'Madrid.  Spain.  27.928  grams  of 
uranium  enriched  to  an  average  of  7.79 
percent  in  U-235,  and  one  gram  of 
uranium  containing  0.017  percent  U-235, 
for  use  as  standard  reference  materials. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  the 
furnishing  of  the  nuclear  material  will 
not  be  inimical  to  the  common  defense 
and  security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 


Dated:  Nov( 
George  Bradle 

Principal  Depi 
International  J 
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Dated:  November  12. 1982. 
George  Bradley, 

Principal  Deputy  Assistant  Secretary  for 
International  Affairs. 

|FR  Doc  82-31565  Filed  11-17-82;  8-45  ami 
BILLING  CODE  S450-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OLEC-FRC  2210-61 

Findings  of  Administrator  With  Regard 
To  Steel  Industry  Compliance 
Extension  Act  of  1981;  Ford  Motor 
Co./ Rouge  Steel  Co. 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  Amended  Findings. 

summary:  The  Administrator  consents 
to  the  entry  of  an  amended  consent 
decree  under  the  Steel  Industry 
Compliance  Extension  Act  of  1981 
applicable  to  the  Rouge  Steel  Company 
which  substitutes,  in  part,  new 
modernization  projects  for  those 
specified  in  the  existing  decree.  The 
Administrator  also  modifies  her  final 
findings  of  March  19,  1982.  47  FR  13039 
(March  26,  1982). 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  S.  Alushin,  Associate 
Enforcement  Counsel  for  Air,  U.S. 
Environmental  Protection  Agency.  401  .M 
Street,  SW.,  Washington,  D.C.  20460. 
(202)  382-2820. 

SUPPLEMENTARY  INFORMATION:  On 
March  19, 1982  (47  VK  13039),  the 
Administrator  signed  final  findings 
preliminary  to  the  lodging  of  a  consent 
decree  under  the  Steel  Industry 
Compliance  Extension  Act  of  1981  to 
extend  compliance  deadlines  for  the 
Ford  Motor  Company's  Rouge  Steel 
facility  at  Dearborn,  Michigan.  Rouge 
Steel  Co.  is  a  wholly  owned  subsidiary 
of  Ford  Motor  Company.  The  consent 
decree  was  entered  May  10, 1982.  By 
letter  of  August  27, 1982,  Rouge  Steel 
Company  requested  an  amendment  to 
its  consent  decree  for  the  purpose  of 
substituting  a  tandem  mill  computerized 
set  up  system,  as  a  modernization 
project,  for  the  individual  circuit  breaker 
modernization  project  previously 
scheduled  to  be  installed  at  the  pickle 
line  welders.  This  substitution 
represents  a  deletion  of  only  a  portion  of 
the  pickle  line  welder  modernization 
project  (reducing  the  total  cost  from  $4.4 
million  to  $4.0  million)  and  an  addition 
to  the  existing  modernization  project  at 
the  No.  2  tandem  mill  (increasnig  the 
total  cost  from  $6.1  million  to  $6.5 
million). 

Under  section  113(e)(2)  of  the  Clean 
Air  Act,  a  consent  decree  may  be 


"modified  to  substitute  equivalent 
projects  for  those  specified"  in  the 
consent  decree.  This  notice  represents 
the  Agency's  formal  determination  that 
the  modernization  projects,  as  amended 
by  the  requested  substitution,  meet  the 
requirement  of  the  Steel  Industry 
Compliance  Extension  Act,  and  are 
equivalent  to  projects  originally 
specified  in  the  consent  decree. 
FINDING:  This  notice  amends  my  earlier 
finding  published  in  the  Federal  Register 
on  December  24, 1981  (46  FR  62536).  by 
striking  paragraph  (2)  and  substituting 
therefore  the  following: 

(2)  I  find  (a)  that  the  extensions  of 
compliance  are  necessarj'  to  allow  the 
company  to  make  these  investments  in 
its  iron-and  steel-producing  operations 
which  are  described  below,  (b)  that  dch 
of  the  following  investments  will 
improve  the  efficiency  and  producti\ity 
of  the  company's  iron-and  steel- 
producing  operations  and  (c)  that  each 
modernization  investment  is  proposed  to 
be  made  at  its  River  Rouge  facility  in 
Dearborn,  Michigan,  a  community  which 
already  contains  iron-and  steel- 
pruducing  facilities. 


Oualitymg  TTOOffiiiation  p'^iects 


1  Modernize  Pictile  Line  Welders .. 

2  Modernize  No  2  Tandem  mil  ._ 

Total 


Cost 

(mdlion 


4.0 
65 


10.5 


CONSENT:  I  hereby  give  notice  tliat  I 

have  consented  to  the  entry  of  an 
amendment  to  the  consent  decree 
reflecting  a  sub.stitution  of 
modernization  projects  discussed  above. 

Dated:  Novemlier  9,  1982. 
Anne  M.  Gorsuch, 

Administrator. 

[FR  Doc.  82-31570  Filed  11-17-82  8  45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[BC  Docket  No.  82-760,  RIe  No.  BPH- 
801211AE:BC  Docket  No.  82-761.  File  No. 
BPH-810424AA;  BC  Docket  No.  82-762,  File 
No.  BPH-ai0424AD] 

First  Heritage  Broadcasting  Corp.,  et 
al.;  Designating  Applications  for 
Consolidated  Hearing  or  Stated  Issues 

Adopted:  November  1. 1982. 

Released:  November  10,  1982. 

By  the  Chief,  Broadcast  Bureau; 

In  re  application  of  First  Heritage 
Broadcasting  Corp.,  Granbury,  Texas. 
Req:  106.7  MHz,  Channel  294C,  75  kW 
(H&V)  553  feet;  Majan  Broadcasting 
Corp.,  Granbury,  Texas,  Req:  106.7  MHz, 


Channel  294C,  100  kW  (H&V)  597  feet; 
Lugo  Broadcasting,  Inc.,  Granbury. 
Texas.  Req:  106.7  MHz,  Channel  294C 
100  kVV  (H&V)  408  feet.  ^ 

1  The  Commission,  by  the  Chief. 
Broadcast  Bureau,  acting  pursuant  to 
delegated  authority,  has  under 
consideration  the  above-captioned 
mutually  exclusive  applications  filed  by 
First  Heritage  Broadcasting  Corp. 
(hereafter  Heritage),  Majan 
Broadcasting  Corporation,  and  Lugo 
Broadcasting  Inc.  (hereafter  Lugo)  for  a 
new  FM  brcadcast  station  at  Granbury. 
Texas. 

2.  Heritage  Section  V-B.  Paragraph  17 
of  Form  301  requires  thai  an  applicant 
provide  the  Commission  with  an 
er.viromental  narrative  statement 

u  hunever  the  grant  of  the  applicant's 
application  would  constitute  a  major 
enxircnmentai  action  as  defined  by 
Section  1.1305  of  the  Commission's 
R'..:les.  This  the  applicant  has  failed  to 
do.  To  remedy  this  deficiency,  Heritage 
will  be  required  to  fiie  this  statement 
with  the  presiding  Administrative  Law 
Judge. 

3.  Lugo.  Applicants  for  new  broadcast 
stations  are  required  by  Section 
73.3580(f)  of  the  Commission's  Rules  to 
give  local  notice  of  the  filing  of  their 
applications.  We  have  no  evidence  that 
Lugo  publish  the  requited  notice.  To 
remedy  this  deficiency,  Lugo  must 
published  local  notice,  if  it  has  not 
already  done  so,  and  so  inform  the 
presiding  Administrative  Law  )udge. 

4.  Section  V-B,  Paragraph  17  of  Form 
301  requires  that  an  applicant  provide 
the  Commission  with  an  environmental 
narrative  statement  whenever  the  grant 
of  the  applicant's  application  would 
constitute  a  major  action  as  defined  by 
Section  1.1305  of  the  Commission's 
Rules.  This,  Lugo  has  failed  to  do.  To 
remedy  this  deficiency,  Lugo  will  be 
required  to  file  this  statement  with  the 
presiding  Adm.inistratA-e  Law  Judge. 

5.  Section  V-G,  Paragraph  5  of  Form 
301  requires  an  applicant  to  submit 
information  concerning  overall  height 
above  ground.  The  information  provided 
does  not  agree  with  data  filed  with  the 
Federal  Aviation  Administration.  Since 
no  determination  has  been  reached  that 
the  antenna  proposed  by  Lugo 
Broadcasting,  Inc.  would  not  constitute  a 
menace  to  air  navigation,  an  issue 
regarding  this  matter  is  required. 

6.  Data  subm.itted  b>  the  applicants 
indicated  that  there  would  be  a 
significant  difference  in  the  size  of  the 
areas  and  population  which  would 
receive  service  from  the  proposals. 
Consequently,  for  the  purpose  of 
comparison,  the  areas  and  population 
which  would  receive  YW  ser\ice  of  1 
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mV/m  or  greater  intensity  together  with 
the  availability  of  other  primary  aural 
services  in  such  areas  will  be 
considered  under  the  standard 
comparative  issue,  for  the  purpose  of 
determining  whether  a  comparative 
preference  should  accrue  to  one  of  the 
applicants. 

7.  The  applicants  are  qualified  to 
construct  and  operate  as  proposed. 
However,  since  the  proposals  are 
mutually  exclusive  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

8.  Accordingly,  it  is  ordered.  That, 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
resignated  for  hearing  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  upon 
the  following  issues: 

1.  To  determine  whether  there  is  a 
reasonable  possibility  that  a  hazard  to 
air  navigation  would  occur  as  a  result  of 
the  tower  height  and  location  proposed 
by  Lugo  Broadcasting,  Inc. 

2.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  better  serve  the  public  interest. 

3.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

9.  It  is  further  ordered.  That  First 
Heritage  Broadcasting  Corp.,  shall  file 
an  environmental  narrative  statement, 
pursuant  to  §  1.1311  of  the  Rules,  with 
the  presiding  Administrative  Law  Judge. 

10.  It  is  further  ordered.  That  Lugo 
Broadcasting,  Inc.  shall  inform  the 
presiding  Administrative  Law  Judge  as 
to  whether  it  has  complied  with  the 
public  notice  requirements  of  §  73.3580(f) 
of  the  Commission's  Rules. 

11.  It  is  further  ordered.  That.  Lugo 
Broadcasting,  Inc.  shall  file  an 
environmental  narrative  statement, 
pursuant  to  §  1.1311  of  the  Rules,  with 
the  presiding  Administrative  Law  Judge. 

12.  It  is  further  ordered.  That  the 
Federal  Aviation  Administration  is 
made  a  party  to  the  proceeding. 

13.  It  is  further  ordered.  That,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall, 
pursuant  to  §  1.221(c)  of  the 
Commission's  rules,  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Commission 
in  triplicate  a  written  appearance  stating 
an  intention  to  appear  on  the  date  fixed 
for  the  hearing  and  to  present  evidence 
on  the  issues  specified  in  this  Order. 

14.  It  is  further  ordered.  That,  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and 


§  73  3594(g)  of  the  Commission's  rules, 
give  notice  of  the  hearing  (either 
individually  or.  if  feasible  and 
consistent  with  the  Rules,  jointly)  within 
the  time  and  in  the  manner  prescribed  in 
such  Rule,  and  shall  advise  the 
Commission  of  the  publication  of  such 
notice  as  required  by  §  73.3594(g)  of  the 
rules. 

Federal  Communications  Commission. 
Larry  0.  Eads, 

Chief.  Broadcast  Facilities  Division, 
Broadcast  Bureau. 

[FR  Doc.  82-31518  Filed  11-17-82.  8;45  am) 
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[BC  Docket  No.  82-750,  File  No.  BPH- 
810708AA;  BC  Docket  No.  82-751  File  No. 
BPt>-820129BU] 

Carl  Haynes,  TR/AS  Haynes 
Communications  Co.  and  Stromquist 
Broadcast  Services  Inc.;  Designating 
Applications  for  Consolidated  Hearing 
on  Stated  Issues 

In  re  applications  of  Carl  Haynes,  TR/ 
AS  Haynes  Communications  Co.,  Le 
Claire.  Iowa,  Req:  93.5  MHz.  Channel 
228.  2.10  kW  fH&V),  356  feet;  and 
Stromquist  Broadcast  Services,  Inc.. 
Bettendorf,  Iowa.  Req:  93.5  MHz, 
Channel  228.  3  kW  (H&V),  300  feet: 
hearing  designation  Order. 

Adopted:  November  2.  1982. 
Released;  .N'ovember  8.  1982. 

1.  The  Commission,  by  the  Chief. 
Broadcast  Bureau,  acting  pursuant  to 
delegated  authority,  has  under 
consideration  the  above-captioned 
mutually  exclusive  applications  filed  by 
Carl  Haynes,  tr/as  Haynes 
Communications.  Inc.  and  Stromquist 
Broadcast  Services.  Inc. 

2.  The  respective  proposals,  although 
for  different  communities  would  serve 
substantial  areas  in  common, 
Consequently,  in  addition  to 
determining,  pursuant  to  Section  307(b) 
of  the  Communications  Act  of  1934.  as 
amer.ded,  which  of  the  proposals  would 
better  provide  a  fair,  efficient  and 
equitable  distribution  of  radio  service,  a 
contingent  comparative  issue  will  be 
specified. 

3.  Except  as  indicated  by  the  issues 
specified  below,  the  applicants  are 
qualified  to  construct  and  operate  as 
proposed.  However,  since  the  proposals 
are  mutually  exclusive  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding. 

4.  Accordingly,  it  is  ordered.  That, 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 


specified  in  a  subsequent  Order,  upon 
the  following  issues: 

1.  To  determine  the  areas  and 
populations  which  would  receive 
primary  aural  service  (1  mV/m  or 
greater)  from  the  proposals  and  the 
availability  of  other  primary  service  to 
such  areas  and  populations. 

2.  To  determine,  in  the  light  of  Section 
307(b)  of  the  Communication's  Act  of 
1934.  as  amended,  which  of  the 
proposals  would  better  provide  a  fair, 
efficient  and  equitable  distribution  of 
radio  service. 

3.  To  determine,  in  the  event  it  is 
concluded  that  a  choice  between  the 
applications  should  not  be  based  solely 
on  considerations  relating  to  Section 
307(b).  which  of  the  proposals  would,  on 
a  comparative  basis,  better  serve  the 
public  interest. 

4.  To  determine,  in  the  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
appUcations  should  be  granted. 

5.  It  is  further  ordered.  That,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall. 
pursuant  to  §  1.221(c)  of  the 
Commission's  Rules  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Commission 
in  triplicate  a  written  appearance  stating 
an  intention  to  appear  on  the  date  fixed 
for  the  hearing  and  to  present  evidence 
on  the  issues  specified  in  this  Order. 

6.  It  is  further  ordered.  That  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended.  §  73.3594(g)  of 
the  Commission's  Rules,  give  notice  of 
the  hearing  (either  individually  or,  if 
feasible  and  consistent  with  the  rules, 
jointly)  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  Rules. 

Federal  Communications  Commission. 
Larry  D.  Eads, 

Chief.  Broadcast  Facilities  Division. 
Broadcast  Bureau. 

|FR  Doc.  82-31519  Filed  11-17-82  8  45  am| 
BILLING  COOC  e712-01-M 
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Benjamin  B.  Moore  et  al.;  Designating 
Applications  for  Consolidated  Hearing 
on  Stated  Issues 

Adopted:  November  2, 1982. 
Released:  November  5, 1982. 
By  the  Chief,  Broadcast  Bureau: 
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1.  The  Commission,  by  the  Chief, 
Broadcast  Bureau,  acting  pursuant  to 
delegated  authority,  has  before  it  the 
above-captioned  mutually  exclusive 
applications  of  Benjamin  B.  Moore 
(Moore),  Canyon  Communications 
(Canyon),  and  Cascade  Broadcasting 
Group,  Ltd.  (Cascade)  for  a  new 
commercial  television  station  to  operate 
on  Channel  9,  Caldwell,  Idaho;  and  two 
petitions  for  leave  to  amend  filed  by 
Canyon.' 

2.  Applicants  for  new  broadcast 
stations  are  required  to  give  local  notice 
of  the  filing  of  their  applications,  in 
accordance  with  Section  73.3580  of  the 
Commission's  Rules.  They  must  then  fde 
proof  of  such  notice  or  certify  that  they 
have  or  will  comply  with  the  public 
notice  requirement.  We  ha\e  no 
evidence,  however,  that  Moore  has  done 
either.  If  he  has  not  already  done  so. 
Moore  will  be  required  to  file  a 
statement  that  he  has  or  will  comply 
with  the  public  notice  requirement  with 
the  Administrative  Law  Judge  within  30 
days  of  the  release  of  this  Order. 

3.  Moore  has  certified  as  to  his 
financial  qualifications.  The 
certification,  however,  does  not 
substantially  meet  the  certification  set 
out  in  revised  Section  III,  Form  301. 
Accordingly,  the  applicant  will  be  given 
the  opportunity  to  submit  to  the 
Administrative  Law  judge  the 
certification  required  by  the  P'orm  or  to 
advise  that  it  cannot  make  the  required 
certification.  In  the  latter  event,  the 
Administrative  Law  Judge  shall  specify 
an  issue  as  may  be  appropriate. 

4.  No  determination  has  been  reached 
that  the  tower  height  and  location 
proposed  by  Canyon  would  not 
constitute  a  hazard  to  air  navigation. 
Accordingly,  an  issue  will  be  specified. 

5.  Data  submitted  by  the  applicants 
indicate  that  there  would  be  a 
significant  difference  in  the  size  of  the 
areas  and  populations  which  would 
receive  service  from  the  proposals. 
Consequently,  for  the  purpose  of 
comparison,  the  areas  and  populations 
which  would  receive  television  service 
of  56  dBu  or  greater  intensity  (Grade  B), 
together  with  the  availability  of  other 
primary  television  services  in  such 
areas,  will  be  considered  under  the 
standard  comparative  issue,  for  the 
purpose  of  determining  whether  a 
comparative  preference  should  accrue  to 
any  of  the  applicants. 


'The  petitions  for  leave  to  amend  consist  of  minor 
amendments  which  do  not  improve  the  comparative 
standing  of  Canyon.  Good  cause  has  been  shown 
for  granting  these  petitions. 


Conclusion  and  Order 

6.  The  applicants  are  qualified  to 
construct  and  operate  as  proposed. 
Since  the  proposals  are  mutually 
exclusive,  however,  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

7.  Accordingly,  it  is  ordered.  Th.it  the 
petitions  for  leave  to  amend  filed  b> 
Canyon  Communications  ARE 
GRANTED. 

8.  It  is  further  ordered.  That,  pursuant 
to  Section  309(e)  of  the  Communications 
Act  of  1934,  as  amended,  the 
applications  are  designated  for  hearing 
in  a  consolidated  proceeding,  to  be  held 
before  an  Administrative  Law  Judge  at  a 
time  and  place  to  be  specified  in  a 
subsequent  Order,  upon  the  following 
issues: 

1.  To  determine,  with  respect  to 
Benjamin  B.  Moore,  whether  there  is  a 
reasonable  possibility  that  the  tower 
height  and  location  proposed  would 
constitute  a  hazard  to  air  navigation. 

2.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interest. 

3.  lo  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

9.  It  is  further  ordered,  That  the 
Federal  Aviation  Administration  is 
made  a  party  respondent  to  this 
proceeding  with  respect  to  issue  1. 

10.  It  IS  further  ordered.  That 
Beniamin  B.  Moore  shall,  within  30  days 
of  the  release  of  this  Order,  certify  to  the 
Administrative  Law  Judge  that  local 
notice  of  the  filing  oi  his  application  has 
or  will  be  published. 

11.  it  18  further  ordered.  That 
Benjamin  B.  Moore  shall  submit  a 
financial  certification  required  by 
Section  III,  F.C.C.  Form  301,  or  advise 
the  Administrative  Law  Judge  that  the 
required  certification  cannot  be  made. 

12.  It  is  further  ordered.  That,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  party 
respondent  herein  shall,  pursuant  to 

§  1.221(c)  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  hearing  and 
to  present  evidence  on  the  issues 
specified  in  this  Order. 

13.  It  is  further  ordered.  That  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934.  as  amended,  and  §  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 


shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  Rules. 

Federal  Communications  Commission. 

Larr}'  D.  Eads, 

Chief.  Broadcast  Faalities  Division, 
Broadcast  Bureau. 

ira  Dot,  82-312-.- Filed  11-17-82;  &4S«»ll 
BILUNG  COOe  6712-01-M 


FEDERAL  RESERVE  SYSTEM 

Bank  Hapoalim  B.M.;  Formation  of 
Bank  Holding  Company 

Bank  iiapoalim.  B.M.,  Tel  Aviv.  Israel, 
has  applied  for  the  Board's  approval 
under  section  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1642(a)(1))  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Hapoalim  California 
Bank,  Los  Angeles,  California.  The 
factors  that  are  considered  in  acting  on 
the  application  are  set  forth  in  section 
3(c)  of  the  Act  (12  U.S.C.  1842(c)). 

Bank  Hapoalim  B.M.,  Tel  Aviv.  Israel 
has  also  applied,  pursuant  to  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(c)(8))  and  section 
«225.4(b)(2)  of  the  Board's  Regulation  Y 
(12  CFR  225.4(b)(2)),  for  permission  to 
act  through  its  subsidiary.  Ampal- 
American  Israel  Corporation.  New  York. 
New  York,  as  investment  adviser  with 
respect  to  investments  in  debt  and 
equity  securities  and  real  property,  and 
as  agent  or  adviser  with  respect  to  the 
leasing  of  personal  or  real  property. 
These  activities  would  be  performed 
from  offices  of  Applicant's  subsidiary  in 
New  York,  New  York,  and  the 
geographic  areas  to  be  served  are  New 
York,  New  Jersey  and  Connecticut.  Such 
acUvities  have  been  speciHed  by  the 
Board  in  §  225. 4( a)  of  Regulation  Y  as 
permissable  for  bank  holding 
companies,  subject  to  Board  approval  of 
individual  proposals  in  accordance  with 
the  procedures  of  §  225  4(b). 

Interested  persons  may  expn»ss  their 
\iew8  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Any 
request  for  a  hearing  on  this  question 
must  be  accompanied  by  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
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evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  San 
Francisco. 

Any  views  of  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  the  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  D.C.  20551.  not 
later  than  December  9. 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  12,  1982. 
[ames  McAfee, 

Associate  Secretary  of' the  Board 
!(-"R  Doc  a.;-,ii«n  Filed  n-i--*;,  84.5  ^mi 
BIUJNC  COOe  6210-01-M 


Fortnation  of  Bank  Holding  Companies 

The  companies  listed  in  this  Notice 
have  applied  for  the  Board's  approval 
under  section  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.SC. 
1842(a)(1))  to  become  bank  holding 
companies  by  acquiring  voting  shares 
and/or  assets  of  a  bank.  The  factors  that 
are  considered  in  acting  on  the 
applications  are  set  forth  in  section  3(cj 
of  the  Act  (12  U.S.C.  1842(c)). 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  With  respect  to 
each  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  that  application 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

A.  Federal  Reserve  Bank  of  New  York 
I  A.  Marshall  Puckett.  Vice  President)  33 
Liberty  Street.  New  York,  New  York: 

1.  Herkimer  Trust  Corporation,  Inc.. 
Little  Falls,  New  York;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Herkimer  County  Trust  Company,  Little 
Falls,  New  York.  Comments  on  this 
application  must  be  received  not  later 
than  December  10, 1982. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Hamboldt  Investment  Corp., 
Humboldt.  Iowa;  to  become  a  bank 
holding  company  by  acquiring  80 


percent  of  the  voting  shares  of 
Humboldt  Trust  &  Savings  Bank, 

Humboldt.  Iowa.  Comments  on  this 
application  must  be  received  not  later 
than  December  10,  1982. 
C.  Federal  Reserve  Bank  of  St.  Louis 

(Delmer  P.  Weisz.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1  First  Robinson  Bancorp,  Robinson, 
Illinois:  to  become  a  bank  holding 
company  by  acquiring  at  least  80 
percent  of  the  voting  shares  of  The  First 
N'ritional  Bank  in  Robinson,  Robinson, 
Illinois.  Comments  on  this  application 
must  be  received  not  later  than 
December  10,  1982. 

2.  Walnut  Ridfie  Bankstock 
Corporation.  Walnut  Rid^e,  Arkansas; 
to  become  a  bank  holding  company  by 
acquiring  80  percent  of  the  voting  shares 
of  Citizens  National  Bank,  Walnut. 
Ridqe.  Arkansas.  Comments  on  this 
rtpplication  must  be  received  not  later 
than  December  10,  1982. 

D  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Si  otland  Holding  Company. 
Scotland,  South  Dakota:  to  become  a 
bank  holding  company  by  acquiring  89.6 
percent  of  the  voting  shares  of  Farmers 
and  Merchants  State  Bank.  Scotland, 
South  Dakota.  Comments  on  this 
application  must  be  received  not  later 
than  December  10,  1982. 

F.  Federal  Reserve  Bank  of  Dallas 
(Anthony  |  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas,  Texas 
75222: 

1.  La  PryorBan  Shares,  Inc.,  La  Pryor. 
Texa.s;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  La  Pryor  State 
Bank,  La  Pryor.  Texas.  Comments  on 
this  application  must  be  received  not 
later  than  December  10,  1982. 

F  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  400  Sansome  Street,  San 
Francisco,  California  94120: 

1.  Auburn  Bancorp.  Auburn, 
Cdlifomia  to  become  a  bank  holding 
company  by  acquinng  100  percent  of  the 
voting  shares  of  Auburn  Bank  of 
Commerce,  N.A.,  Auburn,  California. 
Comments  on  this  application  must  be 
received  not  later  than  December  10, 
1982. 

2.  Pa/aro  Valley  Bancorporation, 
Watsonville.  California;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Pajaro 
Valley  Bank,  N.A.  (In  Organization), 
Watsonville.  California.  Comments  on 
this  application  must  be  received  not 


later  than  December  10, 1982. 

G.  Board  of  Governors  of  the  Federal 
Reserve  System  (William  W.  Wiles, 
Secretary)  Washington,  D.C.  20551: 

1.  Mountain  Home  Bancshares,  Inc.. 
Mountain  Home,  Arkansas;  to  become  a 
bank  holding  company  by  acquiring  at 
least  80  percent  of  the  voting  shares  of 
First  Bank  &  Trust  Co.  of  Mountain 
Home,  Mountain  Home,  Arkansas. 
Comments  on  this  application  must  be 
received  not  later  than  December  10, 
1982. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  12.  1982. 
James  McAfee, 

Associate  Secretary  of  the  Board 

|FR  Doc  82-31614  Filed  U-I"-82  8:45  am| 
BILLING  COOE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Filing  of  Annual  Report  of  Federal 
Advisory  Committee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Public  Law  92-463,  the 
Annual  Report  for  the  following  Health 
Resources  and  Services  Administration 
Federal  Advisory  Committee  has  been 
filed  with  the  Library  of  Congress: 

National  Advisory  Council  on  Nurse  Training 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress, 
Newspaper  and  Current  Periodical 
Reading  Room,  Room  1026,  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue,  S.E.. 
Washington,  D.C,  or  weekdays  between 
9:00  a.m.  and  4:30  p.m.  at  the 
Department  of  Health  and  Human 
Services.  Department  Library.  North 
Building,  Room  1436,  330  Independence 
Avenue,  S,W.,  Washington,  D.C.  20201, 
Telephone  (202)  245-6791.  Copies  may 
be  obtained  from  Dr.  Mary  S.  Hill. 
Executive  Secretary,  National  Advisory 
Council  on  Nurse  Training,  Room  3-50, 
Center  Building,  3700  East- West 
Highway,  Hyattsville,  Maryland  20782, 
Telephone  (301)  436-6681. 

Dated;  November  10, 1982. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer. 
Health  Resources  and  Services 
Administration. 

|FR  Doc  82-31590  Filed  11-17-82;  8:46  amj 
BILUfM  COOE  4iaO-1t-M 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Cedar  City  District  Grazing  Advisory 
Board;  Meeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L.  92-463  that  a  meeting  of  the 
Cedar  City  District  Grazing  Advisory 
Board  will  be  held  on  Thursday, 
December  16. 1982.  This  amends  a 
previous  notice  that  the  meeting  would 
be  held  on  December  1. 1982.  Time, 
place,  agenda,  and  other  information 
pertaining  to  the  meeting  are  the  same 
as  announced  in  the  Federal  Register 
dated  October  28.  1982. 

Dated:  November  12.  !9R2 
Morgan  S.  Jensen. 
District  Manager. 

|FK  UcK.  82-31 5H3  Filetl  11-1 '-(12:  8:45  am) 
eiUJNG  CODE  4310-«4-M 


Colorado-Ute  Electric  Association, 
Inc.;  Proposed  Southwest  Generating 
Station 

AGENCY:  Bureau  of  Land  Management 
[BLM),  Interior. 

action:  Notice  to  not  prepare  an 
Environmental  Impact  Statement  (EIS). 


summary:  The  U.S.  Department  of  the 
Interior,  Bureau  of  Land  Mfmagement. 
Montrose  District  Office,  announced  on 
March  30. 1982  that  BLM  would  prepare 
an  Environmental  Impact  Statement  on 
the  proposal  by  Colorado-L'te  Electric 
Association,  Inc.,  to  construct  the 
Southwest  Generating  station. 

Colorado-Ute  has  no  placed  the 
project  in  an  indefinite  status  and  a 
mutual  decision  between  BLM  and 
Colorado-Ute  has  been  reached  to  not 
complete  the  EIS  at  this  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lance  .Nimmo,  Chief.  Planning  and 
Environmental  Coordination  Staff, 
Bureau  of  Land  Management,  P  O.  Box 
1269,  Montrose.  CO  81402.  Telephone: 
Commercial— (303)  249-7791  FTS— 322- 
6380. 

Martyn  V.  (ones, 

District  Manager. 

[W.  Dm.,  82-91582  Filed  ll-ir-aa.  a4,';  (,ni| 
BtLUNG  CODE  43tO-M-M 


Dicicinson  District  Advisory  Council 
Meeting 

AQENCY:  Bureau  of  Land  Management 

(BLM).  Interior. 

ACTION:  Notice  of  Meeting. 

summary:  The  Bureau  of  Land 
Management  Dickinson  District 
Advisory  Council  will  meet  December 


21, 1962.  The  primary  objectives  of  the 
meeting  will  be  orientation  for  the  new 
members,  briefing  on  recent  and 
upcoming  District  projects,  and  election 
of  officers.  The  current  members  were 
appointed  to  the  Council  in  October  by 
the  Secretarj'  of  Interior.  The  meeting 
will  be  held  December  21. 1982,  in  the 
Community  Room  of  the  Gate  City 
Savings  Building.  204  Sims  Street, 
Dickinson,  North  Dakota,  beginning  nt 
9:00  a.m.  (Mountain  Standard  Time). 
There  will  be  a  one-hour  lunch  break 
around  noon,  and  the  meeting  will  be 
concluded  by  2:30  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mel  Ingeroi,  Public  Information 
Specialist.  Bureau  of  Land  Management, 
Dickinson  District.  P.O.  Box  1229. 
Dickinson.  ND  58601:  telephone  701- 
225-9148. 

SUPPLEMENTARY  INFORMATION:  The 
Council  IS  chartered  by  the  Secretary  of 
Iiiurior  to  provide  citizen  advice  to  the 
D;.:k!nson  District  Manager  in  matters 
fi'-ncerning  BLM-administered  lands  and 
resources. 

The  rf.ecting  is  open  to  the  pubhc.  Any 
oe-.'.un  may  attend  and/or  file  a  written 
statement.  During  the  meeting  the  public 
w;il  be  given  the  opportunity  to  ask 
questions  or  make  statements.  Written 
su'.tenients  ^or  the  Council  can  be 
mailed  to  the  Dickinson  District  at  the 
h'oGie  address. 

Minutes  of  the  meeting  will  be 
prepared  and  made  available  for  the 
public. 

The  agenda  for  the  meeting  will 
include  the  following: 

Welcome  from  Dickinson  District 
Manager; 

Video-tape  briefing  (27  minutes): 

Reniarks  by  Mike  Penfold.  BLM 
Montana  State  Director 

Question-and-answer  period; 

Introduction  of  District  Staff; 

Short  presentations  by  some  members 
of  the  District  Resource  Staff; 

Election  of  officers; 

Discussion  of  McKenzie-Wiihams  and 
Southwest  management  framework 
plans  (MFPs); 

Agenda  for  next  meetmg. 
Kenneth  H.  Burke, 
District  Manager 

ire  Doc  82  llaWi  Filed  1!-17^«2  (t45am| 
BttxmO  CODE  431<>-«4-M 


(Senal  Nos.  ^1389, 1-2834] 

Idaho;  Partial  Termination  of 
Classification  for  Multiple-Use 
Management 

November  12,  1982. 

1.  Pursuant  to  authority  delegated  to 
me  by  Bureau  Order  No.  701,  dated  July 


23,  1964  (29  FR  10526).  I  hereby 
terminate  the  Bureau  of  Land 
Management  Multiple-Use  Classification 
Orders  dated  December  4.  1970  (Serial 
\os,  1-1639  and  1-2834)  publi.shed  in  the 
Federal  Register  December  11,  19:^0  (Vol. 
35,  \o,  2401,  insofar  as  thev  affet  I  the 
lands  described  below: 

Boise  Meriduin 

All  unappropriated  public  land  within  the 
follnwing-described  subdi\'isions: 

(I-1639I 

T.  15N..  R.  21  E.. 

Sec.  13.  SW.tiSWJi: 

Sec.  14.  S)iS)4. 
T.  16  N..  R.  21  E.. 

Sec.  19.  lot  3. 
T.  13  N..  R.  23  E., 

Sec.  2,  SW)l. 
T.  14  N.,  R.  23  E.. 

Sec.  7,  SW>fSEIi; 

Sec27.  S)iNE)i,  SE)i: 

Sec.  34,  Ni^NEIi.  SW);NE)i. 

ff-2834J 

T.  14  N.,  R.  21  E. 

Sec.  25.  NE>.NEy4. 
T.  14  .\..  R.  22  E., 

Sec.  28.  NJiMVy,: 

Sec.  29.  NliNli: 

Sec.  30.  Niysi»i. 
T.  13  N..  R.  23  E.. 

Sec.  35.  W)4NE)1,  EI^NWX,,  NWJiNWJi. 

The  areas  described  aggregate  1.435.51 
acres  in  Custer  and  Lemhi  Counties. 

2.  The  segregative  effect  on  the  lands 
described  in  this  order  will  terminate 
upon  publication  of  this  notice  in  the 
Federal  Register  as  provided  by  the 
regulations  in  43  CFR  2641.5(c)(2). 

3.  At  9:00  a.m..  on  December  9, 1982. 
the  lands  will  open  to  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals  and  the 
requirements  of  applicable  laws.  All 
valid  applications  received  at  or  prior  to 
9.-00  a.m.,  on  December  9,  1982.  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of  filing. 
The  land  has  been  and  continues  to  be 
open  to  the  mining  and  mineral  leasing 
laws 

Inquiries  concerning  the  lands  shall  be 
addressed  to  the  Chief.  Branch  of  Lands 
and  Minerals  Operations,  Bureau  of 
Land  Management.  Federal  Building, 
Box  042,  Boise.  Idaho  83724. 
Qair  M.  Whitlocl.. 
Slate  Director, 

|FT<  Dt.f  a2-3i5*MFil«:  n-r^ii  8-45  ami 
BIUJNG  CODE  4310-U-M 

Issuance  of  Disclaimer  of  Interest  to 
Land  in  California 

agency:  Bureau  of  Land  Management. 
Interior. 
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action:  Notice  of  Issuance  of  Disclaimer 
of  Interest  in  Land  in  California. 

SUMHAHV:  Notice  is  hereby  given  that 
the  United  States  of  America,  pursuant 
to  the  provisions  of  Section  315  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1745).  does  hereby 
give  notice  of  its  intention  to  disclaim 
and  release  all  interest  to  the  owners  of 
record  for  the  following  described  land 
to  wit: 

Parcel  1 

Accretion  lands  adjoining  the  Easterly 
line  of  Section  13.  Township  8  South. 
Range  23  East.  San  Bernardino  Base  and 
Meridian,  as  shown  by  United  States 
Government  Survey  approved  by  the 
Surveyor  General  on  December  28. 1874. 
described  as  follows: 

Beginning  at  a  point  on  the  Easterly 
extension  of  the  Northerly  line  of  said 
Section  2640  feet  East  of  the  Northwest 
comer  of  said  Section: 

Thence  South  400  feet; 

Thence  East  1075  feet; 

Thence  South,  to  the  Westerly  bank  of 
the  Colorado  River  as  located  on 
September  26, 1949; 

Thence  in  a  Northeasterly  direction, 
following  the  Westerly  bank  of  the 
Colorado  River,  to  a  point  on  the 
Easterly  extension  of  the  North  line  of 
said  Section; 

Thence  West,  on  the  Easterly 
extension  of  the  North  line  of  said 
Section,  3215  feet,  more  or  less,  to  the 
Point  of  Beginning; 

Excepting  therefrom  that  portion 
described  as  follows: 

Commencing  at  the  Northwest  comer 
of  said  Section  13; 

Thence  North  89°  35'  43"  East,  on  the 
Northerly  line  of  said  Section  and  the 
Easterly  extension  thereof  2640  feet; 

Thence  South  330  feet,  for  the  TRUE 
POLNT  OF  BEGINNING; 

Thence  East  1075  feet;         I 

Thence  South  70  feet; 

Thence  West  1075  feet; 

Thence  North  70  feet,  to  the  TRUE 
POINT  OF  BEGLNNING: 

Also  excepting  therefrom  any  portion 
of  the  above  described  property  within 
the  bed  of  the  Colorado  River. 

Parcel  2 

Accretion  lands  adjoining  the  Easterly 
line  of  Government  Lot  2  in  Section  12, 
Township  6  South,  Range  23  East,  San 
Bernardino  Base  and  Meridian,  as 
shown  by  United  States  Government 
Survey  approved  by  the  Surveyor 
General  on  December  28. 1874. 
described  as  follows: 

Commencing  at  the  Southwest  comer 
of  said  Section  12; 

Thence  North  89*  35'  43"  East,  along 
the  Southerly  line  of  said  Section  and 


the  Easterly  prolongation  thereof 
2215  19  feet,  for  the  True  Point  of 
Beginning: 

Thence  North  0°  24'  17"  West  40  feet, 
to  the  beginning  of  a  210  foot  radius 
curve,  concave  to  the  Northwest,  the 
radial  line  at  said  point  of  beginning 
bears  North  0°  24'  17"  West; 

Thence  Northeasterly,  along  said 
curve,  through  an  angle  of  30°  0*  10"  an 
arc  distance  of  113.63  feet; 

Thence  North  89°  35'  43"  East,  parallel 
with  and  70  feet  Northerly  from  the 
Easterly  prolongation  of  the  Southerly 
line  of  said  Section.  800  feet,  more  or 
less,  to  a  point  on  the  West  bank  of  the 
Coldrado  River  as  located  on  September 
26.  1949: 

Thence  Southeasterly,  along  said 
West  bank.  75  feet,  more  or  less,  to  a 
point  on  the  Easterly  prolongation  of 
said  Southerly  line  of  Section  12; 

Thence  South  80°  35'  43  "  West,  along 
said  Southerly  line,  935  feet,  more  or 
less,  to  the  True  Point  of  Beginning: 

Fjccepting.  for  a  period  of  10  years 
from  the  date  of  th's  disclaimer,  the 
United  States  reserves  the  right  of 
access  for  operation  and  maintenance  of 
six  groundwater  observation  wells  and 
electrical  lines  and  recorders  identified 
as  Piezometer  Cluster  Nos.  18A  andtSB 
of  Piezometer  line  18  located  just  north 
of  the  6th  Avenue  road  extension  on  the 
right  descending  bank  of  the  Colorado 
River  in  Section  12,  Township  6  South. 
Range  23  East,  San  Bemardino 
Meridian,  California. 

After  review  of  the  offical  records  and 
the  original  public  land  survey,  it  is  the 
position  of  the  Bureau  of  Land 
Management  that; 

1.  The  land  apphed  for  is  accretion  to 
the  California  uplands  which  were 
patented  to  the  State  of  California  as 
swamp  and  overflowed  lands. 

2,  It  has  been  determined  that  the 
United  States  has  no  interest  in  said 
land  and  a  disclaimer  should  be  issued. 
Excepting,  that  for  a  period  of  10  years 
from  the  dat«  of  the  disclaimer,  the 
United  States  reserves  the  right  of 
access  for  operation  and  maintenance  of 
six  groundwater  observation  wells  and 
electric  lines  and  recorders  identified  as 
Piezometer  Cluster  Nos.  18A  and  18B  of 
Piezometer  line  18  located  just  north  of 
the  6th  Avenue  road  extension  on  the 
right  descending  bank  of  the  Colorado 
River  in  Section  12,  Township  6  South, 
Range  23  East,  San  Bemardino 
Meridian,  California. 

Any  person  wishing  to  submit  a 
protest  or  comments  on  the  above 
disclaimer  of  interest  should  do  so  by 
writing  before  the  expiration  date  of  90 
days  from  the  date  of  publication  of  this 
notice.  If  no  protest(s)  is  received,  the 


disclaimer  will  be  effective  on  the  date 
set  out  below. 

EFFECTIVE  DATE:  Disclaimer  of  title  and 
release  of  all  interest  of  the  United 
States  shall  issue  on  February  16, 1983. 

AOORESS:  Information  concerning  this 
land  and  the  proposed  disclaimer  may 
be  obtained  horn  and  protests  filed  with: 
Director  (320).  Bureau  of  Land 
Management.  1800  "C"  Street.  NW. 
Washington.  D.C.  20240. 

FOR  FUfTTHER  INFORMATION  CONTACT: 

Walter  Holmes  (916)  484-4431  or  Henry 
Beauchamp  (202)  343-8693. 
).  G.  Bingham. 

Director. 

|FR  Doc.  82-31.M7  Filed  n-17-ai  8:45  Hm| 
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Montana;  Wilderness  Appeal  Decisions 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

AcnON:  Wilderness  Appeal  Decisions 
Remanded  to  Montana  State  Director. 

SUMMARY:  As  a  result  of  Interior 
Department  Board  of  Land  Appeals 
(IBLA)  direction,  the  BLM's  Montana 
State  Office  has  reassessed  five  appeals 
remanded  to  them  for  further 
clarification  (see  Federal  Register/Vol. 
47,  No.  204/Thur8day,  October  21. 1982). 
The  State  Director's  decisions  are  as 
follows: 

Reference — Appeal  by  The 
Wilderness  Society,  et  al  (IBLA  81-606) 

Stafford  (MT-066-250) 

The  State  Director  makes  no  change 
in  his  original  decision.  A  substantially 
noticeable  vehicle  way  forms  the 
eastem  boundary.  The  lands  forming  the 
eastern  segment  do  not  contain 
outstanding  opportunities  for  solitude 
and/or  primitive  recreation  and  will  not 
be  studied  for  wilderness  suitabiUty. 

Ervin  Ridge  (^f^-068-253) 

The  State  Director  makes  no  change 
in  his  original  decision.  The  western 
segment  does  not  contain  outstanding 
opportunities  for  solitude  and/or 
primitive  and  unconfined  recreation  as  a 
number  of  parallel  ridge  lines  containing 
six  substantially  noticeable  vehicle 
ways  penetrate  the  unit. 

Bullwacker  (MT-066-255) 

The  State  Director  makes  no  change 
from  his  protest  response  of  March  1981. 
The  appealed  area  lacks  outstanding 
opportunities  for  solitude  and/or 
primitive  and  unconfined  recreation  and 
will  not  be  studied  for  wildemess 
suitability. 


Cow  Creel 


Cow  Creel 


Cow  Creek 


FOR  FURTHC 

Michael  J.  F 
Bureau  of  L 
State  Office 
Montana  59 

Dated:  Ncrv 
Michael  J.  Pe 

Stnte  Directo 

IKR  Doc,  82-3158; 
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Cow  Creek  (MT-a66-2S6) 

The  State  Director  makes  no  change 
in  his  decision  not  to  study  the  9,500- 
acre  southwestern  segment  of  the  Cow 
Creek  Unit.  The  area  does  not  contain 
outstanding  opportoniHes  for  solitude  as 
two  of  three  vehicle  ways  which 
penetrate  tiie  unit  create  substantially 
noticeable  impacts. 

Reference — Appeal  by  the  Square 
Butte  Grazing  Association  (IBLA  81-607J 

Cow  Creek  (MT-066-256) 

Two  vehicle  routes  were  identified  in 
the  appeal  to  be  roads  along  their  entire 
length.  The  State  Director  decided  that 
the  first  does  not  meet  the  BLM  road 
definition  while  a  part  of  the  second 
was  found  to  meet  this  definition  and  is 
extended  as  a  cherrystem  for  1.5  miles. 
Neither  of  these  decisions  changes  the 
overall  WSA  status  of  the  unit. 

Reference — Appeal  by  Charles 
Schwenke  (IBLA  81-664) 

Cow  Creek  (MT-866-256) 

One  vehicle  route  was  identified  in 
the  appeal  to  be  a  road.  The  State 
Director  determined  that  the  route  did 
not  meet  the  BLM  road  definition  and 
decided  on  no  change  in  his  original 
decision  designafing  the  area  as  a  WS.\ 

Reference— Appeal  by  Charles  M. 
Ha uptman  (IBLA  81-611.  81-663) 

Cow  Creek  (MT-066-256) 

The  State  Director  decided  that  the 
route  in  question  was  not  maintained  for 
regular  and  continuous  use  and  did  not 
meet  the  BLM  road  definition.  There  is 
no  change  in  his  decision  that  the 
inventory  unit  in  question  be  designated 
a  WSA. 

Reference — Appeal  by  Ken  Brower 
(IBLA  81-609) 

Dog  Creek  South  (MT-068-244) 

The  State  Director  decided  that  a 
constructed  route  in  question  was  not 
maintained  for  regular  and  continuous 
use  and  did  not  meet  the  BLM  road 
definition.  There  is  no  change  m  his 
protest  decision  that  the  inventory  unit 
be  designated  a  WSA. 

FOR  FURTHER  INFORMATiON  CONTACT: 

Michael  J.  Penfold,  State  Director. 
Bureau  of  Land  Management,  Montana 
State  Office.  P.O.  Box  30157.  Billings, 
Montana  59107  (406/657-6461). 

Dated:  Ntn'ember  12,  1982. 
Michael  J.  PenFold, 

State  Director. 

|KR  Doc,  82-31585:  Filed  U-K-ai  8,45  am) 
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Utah;  Grazing  Advisory  Board  Mee«r>g 

November  10,  1982. 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Grazing  advisory  board 
meeting. 

summary:  Notice  is  hereby  given  in 
accordance  with  Pub.  L.  92-453  that  a 
meeting  of  the  Moab  District  Grazing 
Advisory  Board  will  be  held  December 
14.  1982.  The  meeting  will  begin  at  10:00 
a.m.  in  the  conference  room  of  the 
Bureau  of  Land  Management  District 
Office  at  125  West  2nd  South  in  Moab. 
Utah.  The  meeting  is  open  to  the  public. 

Items  foi  discussion  a.'-e: 
— The  lands  action  concerning  Carbon 
County's  request  to  purchase  land  for 
recreation  site. 
— Review  status  of  Price  River  Grazing 

EIS. 
—Review  status  of  Grand  RMP/FIS. 
— Review  change  m  Grazing 

Regulations. 
—Review  Final  Rangeland  Improvemeni 

Policy. 
— Discuss  Monitoring — Results  and 

Requirements, 
— Discuss  the  status  of  Range 

Irr.provcment  .Maintenance  Program: 
Range  Improvement  projects 
reassigned:  Projects  yet  to  be 
assigned;  and  Problems  encountered. 
— Discuss  any  changr-s  in  Range 

Improvements  to  be  constructed. 
— Set  up  tentative  dates  and  agenda  for 
summer  tour  in  San  )uan  Resource 
Area. 
— Review  Lands  program  as  it  affects 
the  Range  program. 
Interested  persons  may  make  oral 
statpments  to  the  board  between  2:00 
and  3.00  p.m.  or  file  written  statements 
for  the  boards  consideration.  Anyone 
wishing  to  make  oral  statements  to  the 
board,  must  notify  the  District  Manager, 
Bureau  of  Land  Management.  P.O.  Box 
970,  Moab,  Utah  84532  by  December  10. 
1982. 

Summary  minutes  lif  the  board 
meeting  will  be  maintained  in  the 
District  Office  and  will  be  available 
within  thirty  days  following  the  meeting. 
Gene  Nodine, 
District  Manager. 

[KR  r>o<-    82-31.188  Fllrd  n-l--»_  8  45  «lll) 
BILLING  CODE  431ft-a4-M 


Fish  and  Wildtife  Service 

Proposed  Land  Acquisition 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 


SUMMMtv:  This  notice  advises  the  public 
that  the  Service  is  proposing  to  acquire 
land  and  buildings  or  land  suitable  for 
the  construction  of  buildings  for  housing 
three  Service  employees  in  Galena. 
.Alaska.  A  draft  report  on  this  proposal 
is  being  prepared  and  will  be  available 
for  review  by  November  28.  1982. 
Comments  will  be  considered 

ADDRESS:  Requests  for  the  drafi  report. 
further  information  and/or  comments 
should  be  addressed  to:  William  11. 
Mattice,  Chief,  Division  of  Realty.  U.S. 
Fish  and  Wildlife  Service.  1011  East 
Tudor  Road,  /Vnchorage,  Alaska  99503, 
(907)  263-3490. 

DATES:  Comments  are  requested  by 

Decf-mber  10.  1982, 

SUPPLEMENTARY  INFORMATION:  The 

.Alaska  .National  Interest  Lands 
Conservation  Act  (A.NILC.A)  created 
several  new  National  Wildlife  Refuges. 
Two  of  these.  Koyukuk  and  Nowitna. 
have  headquarters  in  Galena,  Alaska. 
The  Fish  and  Wildlife  Servnce  is  in  the 
process  of  staffing  these  refuges  and 
housing  is  needed  for  three  additional 
employees  who  will  be  stationed  there. 
The  Service  plans  to  either  purchase 
two  lots  and  construct  suitable  housing 
or  it  will  purchase  existing  houses,  or  a 
combination  of  the  two  methods. 

Dated:  November  la  1982. 
WiilUiB  H  Mattkx. 
Chief,  Division  of  Realty. 

|FR  Doc.  K-3IS81  PiW  ll-17-8i.  MS  mi| 
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Minerals  Management  Service 

Oil  and  Gas  and  Sulphur  Operations  in 
ttie  Outer  Continentai  Shelf 

AGENCY:  Minerals  Management  Service. 

In'rriur. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  and  Production 

Plan, 

SUMMARY:  Notice  is  hereby  given  that 

Shell  Offshore  Inc.  has  submitted  a 
Development  and  Production  Plan 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS-G  3<»38,  Block  .\- 
23,  Brazos  Area,  offshore  Texas 

The  purpose  of  this  .Notice  is  to  inform 
the  pubhc.  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  19"a. 
that  the  Minerals  Management  Servi,.e 
is  considering  approv  al  of  the  Plan  and 
that  it  is  available  for  public  review  at 
the  Office  of  the  Minerals  Manager,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd..  Room  147,  Metairie, 
Louisiana  70002. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Minerals  Management  Service,  Public 
Records,  Room  147,  open  weekdays  9 
a.m.  to  3:30  p.m.,  3301  North  Causeway 
Blvd.,  Metairie,  Louisiana  70002,  Phone 
(504)  837-4720.  Ext.  226. 

SUPPt£MENTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  Development  and 
Production  Plans  available  to  affected 
States,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  a  revised 
Section  250.34  of  Title  30  of  the  Code  of 
Federal  Regulations. 

Dated:  November  12, 1982. 

|ohn  L  Rankin, 

Acting  Minerals  Manager,  Gulf  of  Mexico 
OCS  Region. 

(FR  Doc  82-31662  Filed  11-17-8Z  8:45  jm) 
BILUNG  CODE  4310-31-M 

Office  of  the  Secretary 

Federal-State  Task  Force  on  the 
Hawaiian  Homes  Commission  Act; 
Meeting 

agency:  Federal-State  Task  Force  on 
the  Hawaiian  Homes  Commission  Act. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Pub.  L.  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Federal-State  Task  Force  on  the 
Hawaiian  Homes  Commission  Act.  This 
meeting  will  be  open  to  the  public. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Only  written 
comments  will  be  accepted  from  the 
public  at  this  meeting,  to  insure  the 
maximum  amount  of  time  for  Task  Force 
discussion.  Written  comments  received 
will  be  made  part  of  the  Task  Force 
record.  Written  comments  may  be 
submitted  at  any  time  until  the 
termination  of  the  Task  Force, 
scheduled  for  March  21, 1983. 

DATE:  December  2, 1982,  at  9:00  a.m. 

ADDRESS:  Conference  Room  1,  Third 
Floor,  Old  Federal  Building,  335 
Merchant  Street,  Honolulu,  Hawaii, 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 

Executive  Assistant  to  the  Secretary 
Stephen  P.  Shipley,  U.S.  Department  of 
the  Interior,  18th  and  C  Streets,  NW„ 
Washington,  D.C.  20240;  (202)  343-7351. 


Dated:  November  15,  1982. 
Stephen  P.  Shipley, 

Executive  Assistant  to  the  Secretary  of  the 

Interior. 

|FR  D<x  fi2-31^»U  Filed  11-17-82.  8  «  Am\ 
BILUNG  COOe  4310-10-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  387] 

Exemption  for  Contract  Tariffs 

agency:  Interstate  Commerce 

Commission. 

action:  .Notices  of  provisional 

exemptions. 

SUMMARY:  Provisional  exemptionaare 
granted  under  49  U.S.C.  10505  from  the 
notice  requirements  of  49  U.S.C. 
10713(e).  and  the  below-listed  contract 
tariffs  may  become  effective  on  one 
day's  notice.  These  exemptions  may  be 
revoked  if  protests  are  filed. 
DATES:  Protests  are  due  within  15  days 
of  publication  in  the  Federal  Register. 


ADDRESS:  An  original  and  6  copies 
should  be  mailed  to:  Office  of  the 
Secretary,  Interstate  Commerce 
Commission.  Washington,  D.C.  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Galloway.  (202)  275-7278  or 
Tom  Smerdon.  (202)  275-7277. 

SUPPI^MENTARY  INFORMATION:  The  30- 
day  notice  requirement  is  not  necessary 
in  these  instances  to  carry  out  the 
transportation  policy  of  49  U.S.C.  10101a 
or  to  protect  shippers  from  abuse  of 
market  power;  moreover,  the  transaction 
is  of  limited  scope,  therefore,  we  find 
that  the  exemption  requests  meet  the 
requirements  of  49  U.S.C.  10505(a)  and 
are  granted  subject  to  the  following 
conditions. 

These  grants  neither  shall  be 
construed  to  mean  that  the  Commission 
has  approved  the  contracts  for  purposes 
of  49  U.S.C.  10713(e)  not  that  the 
Commission  is  deprived  of  jurisdictiorv 
to  institute  a  proceeding  on  its  own 
initiative  or  on  complaint,  to  review 
these  contracts  and  to  determine  their 
lawfulness. 


Sub-No. 

Name  of  railroad,  contract  number,  and  specifics 

Review 
Board  ' 

Decided  dale 

379.    

380 ...„ 

381 

382 

383           

Mtssoun-Kansas-Texas  Railroad  Co..  ICC-MKT-C-0185.  Supple- 
ment 1  (Wheat  flour). 

Atchison.  TopeKa  and  Santa  Fe  Railway  Co,  ICC-ATSF-C- 
0106,  (Ettiyl  alcohol). 

Chicago  and  North  Western  Transportation  Co..  ICC-CNW-C- 
0364.  0365.  and  0366,  (Grain  or  oil  seeds). 

Chicago  and  North  Western  Transportation  Co.,  ICC-CNW-C- 
0367  (Gram  or  oil  seeds). 

Soo  bne  Railroad  ICC-SOO-C-0114  (Sunflower  seed  oil) 

3 
2 
1 
2 
3 

Nov.  12.  198^ 
Da 
Do. 
Da 
Da 

Review  Board  No   '    Members  ParVer,  Chandler,  and  Fortier  Review  Board  No.  2,  Members  Carteton.  WHIiams.  and  Ewmg. 
Review  Board  No  3.  Memoers  Krock,  Joyce,  and  Dowell.  Member  Krock  not  participating. 

This  action  will  not  significantly  affect  the  quality  of  the  human  environment 
or  conservation  of  energy  resources. 


(49  U.S.C.  10505) 
Agatha  L.  MergenoviiJi, 

Secretary. 

[FS  Doc   8::-319cr  Fii.-d  n-r-82;  8;4S  am] 
BILLIMG  COOE  7035-01-M 


Motor  Carriers;  Permanent  Auttiorfty 
Decisions,  Decision-Notice 

Correction 

In  FR  Doc.  82-28609  beginning  on  page 
46587  in  the  issue  of  Tuesday,  October 
19,  1982,  make  the  following  correction: 

On  page  46588,  middle  column,  under 
MC  161942,  Universal  Trucking  of 
Spartanburg,  Inc.,  in  the  tenth  line  "KS" 
should  appear  between  "MO"  and 
■OK," 

BH.UNQ  COOE  150»-01-M 


Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9. 1981,  are  governed  by 
49  CFR  1160.1-1160.23  of  the 
Commission's  Rules  of  Practice.  These 
rules  were  published  in  the  Federal 
Register  of  December  31, 1980,  at  45  FR 
86771  and  redesignated  at  47  FR  49583, 
November  1, 1983.  For  compliance 
procedures,  refer  to  the  Federal  Register 
issue  of  December  3, 1980,  at  45  FR 
80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1160.40-1160.49.  A  copy  of  any 
application,  including  all  supporting 
evidence,  can  be  obtained  from 
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applicant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g„  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Tide  49.  Subtitle  IV, 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication,  (or,  if  the 
application  later  becomes  unopposed) 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropraite  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  regbuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  nnless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  about 
the  following  to  Team  2,  (202)  275-7030. 


Volume  No.  OP2-287 

Decided.  November  la  1982. 
By  the  CommiBsioo  Review  Board  No  1. 
Memtjers  Parker,  Chandler  and  Fortier 

MC  164532,  filed  November  2, 1982. 
Applicant:  H  &  )  TRANSPORTATION. 
INC.,  801  East  St..  Memphis,  TN  38104. 
Representative:  Michael  E.  Doyle  (same 
as  applicant)  (901)  396-1301. 
Transporting  general  cornmodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodtics  in 
bulk],  between  points  in  the  U.S.  (except 
AK  and  HI). 

MC  164533  (Correction),  filed  October 
12.  1982.  previously  published  in  the 
Federal  Register  issue  of  October  29. 
1982.  and  republ'shed.  as  corrected,  this 
issue.  Applicant:  ABC-TRANS 
NATIONAL  TRANSPORT.  INC  .  :m 
11th  Ave..  New  York,  NY  10001. 
Representative.  H.  Neil  Carson,  3251 
Old  Lee  Hwt..  Fairfax.  VA  22030,  703- 
691-0900.  Transporting  genera! 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  Hll.  Conditions: 
(1)  Coincidental  cancellation  of  rF-68 
Sub  4,  issued  July  23.  1966,  upon 
issuance  of  the  authority  in  this 
proceeding,  as  applicant  requested  in 
writing:  and  (2)  within  30  days  of  this 
publication,  applicant  must  submit,  in 
writing,  a  plan  of  action  to  avoid 
unlawful  control  under  49  U.S.C. 
11323(a).  Should  applicant  fail  to  submit 
such  a  plan,  this  grant  of  authority  will 
be  null  and  thie  application  will  stand 
denied. 

Note.— This  corrects  FF-88  Sub  5. 
published  m  error  es  a  [."•eight  forwarder 
application  in  the  Federal  Register  issue  of 
October  29.  19B2. 

MC  164582.  filed  .November  4,  1982. 
Applicant;  MILTON  COUNCIL,  d.b.a. 
LAND  MARK  BUS  SERVICE,  RT.  1.  Bex 
90R,  Bethel.  NC  27812.  Representati\  e: 
Jon  F.  HoUengreen,  1020  Pennsylvania 
Bldg.,  Pennsylvania  Ave.  &  13th  St.. 
NW.,  Washington,  DC  20004.  202-628- 
4600.  Transporting  posse/75e,'-s  and  their 
baggage,  in  the  same  vehicle  with 
passengers,  in  charter  operations, 
beginning  and  ending  at  points  in  Bertie, 
Edgecombe,  Halifax,  Hertford,  Martin, 
Nash,  Pitt,  and  Washington  Counties. 
NC,  and  extending  to  points  in  FL,  GA. 
MD,  NJ,  NY,  NC,  PA,  SC,  VA,  and  DC. 

Please  direct  status  inquiries  about 
the  following  to  Team  Four  at  (202)  275- 
7669. 

Volume  No.  OP4-<|^ 

Decided:  November  12, 19&2. 
By  the  Commission.  Review  Board  No.  2. 
Members  Carleton,  Williams  and  Ewing. 


MC  42487  (Sub-1065).  filed  November 
1, 1982.  Applicant:  CON'SOUDATED 
FREIGHTWAYS  CORPORATION  OF 
DELAWARE,  175  Linfield  Dr..  Menlo 
Park,  CA  94025.  Representative:  V  R 
Oldenberg.  P.O.  Box  3062.  Portland.  OR 
9r20a  (503)  226-4692.  Transporfms 
general  cxjmmodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk],  brtween  points  m 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract{s)  with  Domrar 
Industiies.  Inc.,  of  Schiller  I^ark.  IL, 

.MC  138627  (Sub-124),  filed  November 
1.  1982.  Applicant-  SMn'HWAY 
MOTOR  XPRESS.  INC..  R  R  =%. 
Coalville  Blacktop  Rd..  P.O.  B<ix  4^)4, 
Fort  Dodge.  \.\  50501,  Rppresentdti\f- 
Arlyn  L.  WesterErea.  Suite  201.  9202  W. 
Dodge  Rd..  Omaha.  NE  68114  (4021  397- 
7033.  Transp<.:rtin2  gtneral  roriimcKi.nes 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  m  the  US.,  under 
continuing  rontract(sj  with  National 
Steel  Service  Center.  Inc.,  of  Parsippany. 
NJ. 

MC  140826  (Sub-3),  filed  November  1, 
1982.  Applicant:  YUKON  STAGE  LINES 
UMTIED.  3211  3rd  Ave.,  Whitehorse. 
Yukon,  Canada  YlA  1G8. 
Representative:  Steve  L.  Homer,  P.O. 
Box  422.  Haines.  AK  99827  (907)  76&- 
2695.  Over  regular  routes,  transporting 
passengers  and  their  baggage,  in  the 
same  vehicle  with  passengers,  between 
the  port  of  entry  on  the  International 
Boundary  line  between  the  U.S  and 
Canada,  near  Beavpr  Creek.  Yukon 
Territory,  Canada,  and  .Anchoragp,  ,^K, 
from  the  described  port  of  entry  over  AK 
Hwy  2  to  Tok,  AK.  then  over  AK  Hw\  1 
to  Anchorage,  and  nMum  over  the  same 
route,  serving  ail  intermediate  points. 

Note. — This  decision  ha?  b<r-en  made  m 
accordrtnce  with  the  stht-atory  prov  isions.  of 
the  Bus  RejTjlatory  Reform  Act  of  1982  w.th 
great  weight  lieing  given  to  the  manddtps  set 
forth  in  the  .National  Transportauon  l^oliry. 

MC  148927  (Sub-281,  filed  November  3, 
1982  Applicant:  DIXIE  TRA.\SPORT. 
INC.,  P  O  Box  1126,  Hattiesburg.  MS 
39401,  Representative:  William  F, 
Jackson,  Jr.,  3426  N,  Washington  Blvd., 
P.O,  Box  1240,  Arlington,  VA  22210.  (703) 
525-4050.  Transporting  ^fnero/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  m 
the  U.S.  (except  AK  and  HT). 

MC  148377  (Sub-6),  filed  November  1. 
1982.  Applicant:  R  &  W  SERVICES,  INC., 
P.O.  Box  975,  Newark.  CA  94560. 
Representative:  Eldon  M  Johnson.  650 
Califoj-nia  St.,  Suite  2808.  San  Francisco, 
CA  94108  (415)  966-8696.  Transporting 
chemicals  and  related  products. 
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between  points  in  the  U.S.,  under 
continuing  contractfs)  writh  Monsanto 
Company  of  St.  Louis,  MO,  and  Georgia- 
Pacific  Corporation  of  Atlanta,  GA. 

MC  156107  {Sub-2),  filed  October  27. 
1982.  Applicant:  VARDAROS  MOTOR 
UNES,  INC.,  Suite  1530H.  510  Plaza  Dr., 
College  Park,  GA  30349.  Representative: 
Virgil  H.  Smith,  74  Hwy  N.  Box  245. 
Tyrone,  GA  30290  (404)  96»-1980. 
Transporting  paper  and  related 
products,  between  points  in  Ga,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI). 

MC  159537  (Sub-l).  filed  October  29, 
1982.  Applicant:  TRANSPORT 
PACKAGLNG,  LNC.  3301  Confians, 
Irving.  TX  75061.  Representative: 
William  Sheridan.  P.O.  Box  5049,  Irving. 
TX  75062  (214)  255-6279.  Transporting 
such  commodities  as  are  dealt  in  or 
distributed  by  manufacturers  or 
distributors  of  chemicals  and  related 
products,  between  points  in  the  U.S.  on 
and  east  of  a  line  begirming  at  the  mouth 
of  the  Mississippi  River,  and  extending 
along  the  Mississippi  River  to  its 
junction  with  the  western  boundary  of 
Itasca  County.  MN.  then  northward 
along  the  western  boundaries  of  Itasca 
and  Koochiching  Counties,  MN,  to  the 
International  boundary  line  between  the 
U.S.  and  Canada,  on  the  one  hand,  and, 
on  the  other,  points  in  AZ.  LA.  OK,  and 
TX. 

MC  163306.  filed  October  29, 1982 
Applicant:  JOHN  A.  BUHR  AND 
TIMOTHY  A.  BUHR  d.b.a.  BUHR  BROS. 
TRANSPORT,  P.O.  Box  161.  Clear  Lake, 
WI  54005.  Representative:  Michael  J. 
Wyngaard.  150  E.  Oilman  St..  Madison, 
WI  53703  (608)  256-7444.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives  and  household  goods), 
between  points  in  Barron.  Burnett. 
Chippewa.  Dunn.  Eau  Claire.  Pepin, 
Pierce,  Polk.  St.  Croix,  and  Washburn 
Counties.  WI.  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S.  (except  AK 
and  HI). 

Please  direct  status  inquiries  about 
the  following  to  Team  5,  (202)  275-7289. 

Volume  No.  OPS-252 

Decided:  November  9, 1982. 
By  the  Commission,  Review  Board  .No.  3. 
Members  Krock,  [oyce  and  Dowell. 

FF-628,  filed  November  1. 1982. 
Applicant:  BRIDGE  FORWARDERS, 
INC..  500  Sansome  St.^  San  Francisco. 
CA  94111.  Representative:  H.  N.  Grimm 
(Same  address  as  applicant],  415-391- 
3000.  Aa  a  freight  forwarder  in 
connection  with  the  transportation  of 
household  goods,  between  points  in  the 
U.S. 


MC  134949.  (Sub-l).  filed  October  27. 
1982.  Applicant:  M  &  M  DISTRIBUTING 
CORPORATION,  1890  South  500  West, 
P.O.  Box  1649.  Salt  Lake  City.  UT  84110. 
Representative:  Lon  Rodney  Kump.  333 
East  Fourth  South.  Salt  Lake  City.  UT 
8411  (801)  328-8987.  Transporting 
beverages,  between  Salt  Lake  City.  UT, 
on  the  one  hand.  and.  on  the  other, 
points  in  CO.  under  continuing 
contract(s)  with  Pepsi  Cola  Bottling 
Company  of  Salt  Lake  City,  Inc..  of  Salt 
Lake  City,  UT. 

MC  155928,  (Sub-2),  filed  October  25. 
1982.  Applicant:  WAYNE  GLEGHORN 
TRUCKING.  LNC.  3226  Slaton  Hwy.. 
Lubbock.  TX  79404.  Representative: 
Richard  Hubbert,  P.O.  Box  10236. 
Lubbock.  TX  79408  (806)  763-9555. 
Transporting  such  commodities,  as  are 
dedlt  in  or  used  by  grocery  or  food 
business  houses,  between  points  in  OR 
and  TX. 

MC  158288,  (Sub-7),  filed  November  1. 
1982.  Applicant:  TOMAHAWK 
SERVICES,  LNC.  d.b.a.  TO.MAHAWK 
TRANSPORTATION,  5400  Laurel  Rd.. 
Billings,  MT  59101.  Representative:  Joel 
E.  Guthals,  P.O.  Box  1977.  Billings,  MT 
59103,  406-245-3071.  Transporting 
general  commodities,  (except  classes  A 
and  B  explosives,  household  goods  and 
cnmmodifies  in  bulk),  between  points  in 
the  L'.S.  under  continuing  contract(s) 
with  Edward  Hines  Lumbes  Company  of 
Chicago.  IL. 

MC  164298,  filed  October  20. 1982. 
Applicant:  CMH  CORPORATION,  4630 
Border  Viliage  Road,  Suite  205.  San 
Ysidro,  CA  92073.  Representative:  Herb 
D.  Stoetzel,  40.16  Third  Avenue.  San 
Diego,  CA  92103  (714)  297-9042. 
Transporting  general  commodities, 
(except  classes  A  and  B  explosives. 
household  goods  and  commodities  in 
bulk),  between  ports  of  entry  on  the 
intemationdl  boundary  line  between  the 
U.S.  and  Mexico  at  points  in  CA.  on  the 
one  hand.  and.  on  the  other,  points  in 
San  Diego,  Orange.  Imperial,  Los 
Angeles,  San  Bernadino  and  Santa 
Barbara  Counties,  CA. 

Agatha  L.  Mergenovich. 

Secretary 

|FR  Doc82-3!»»«  Filed  ll-P-ii:;,  8:45  am| 

BILLlNO  CODE  703S-01-M 


(Volum*  No.  310) 

Motor  Carriers;  Authority  decisions; 
Restriction  Removals;  Decision-Notice 

Decided:  November  10. 1982. 

The  fallowing  restriction  removal 
applications,  filed  after  december  28, 
1980,  are  governed  by  49  CFR  1165.  Part 
1165  was  published  in  the  Federal 


Register  of  December  31, 1980.  at  45  FR 
86747  and  redesignated  at  47  FR  49590. 
November  1. 1982. 

Persons  wishing  to  file  a  comment  to 
an  application  must  follow  the  rules 
under  49  CFR  1165.12.  A  copy  of  any 
application  can  be  obtained  from  any 
applicant  upon  request  and  payment  to 
applicant  of  $10.00. 

Amendments  to  the  restriction 
removal  applications  are  not  allowed. 

Some  of  the  applications  may  have 
been  modified  prior  to  publication  to 
conform  to  the  special  provisions 
applicable  to  restriction  removal. 

Findings 

We  find,  preliminarily,  that  each 
applicant  has  demonstrated  that  its 
requested  removal  of  restricti.jns  or 
broadening  of  unduly  narrow  authority 
is  consistent  with  the  criteria  set  forth  in 
49  U.S.C.  10922(h). 

In  the  absence  of  comments  filed 
within  2"^  days  of  publication  of  this 
decision -notice,  appropriate  reformed 
authority  will  be  issued  to  each 
applicant.  Prior  to  beginning  operations 
under  the  newly  issued  authority, 
compliance  must  be  made  with  the 
normal  statutory  and  regulatory 
requirements  for  common  and  contract 
carriers. 

By  the  Commission,  Restriction  Removal 
Board.  Members  Shaffer.  Williams,  and 
Higgins. 

Agatha  L  Mergenovich 
Secretary. 

MC  16903  (Sub-95)X.  filed  November 
4, 1982.  Applicant:  MOON  FREIGHT 
LINES.  INC..  P.O.  Box  1275, 
Bloomington,  IN.  Representative:  Donald 
W.  Smith.  P.O.  Box  40248.  Lidianapohs. 
IN  46240.  Subs  27,  35,  48.  50.  54.  55F.  60F, 
63F.  64F.  74F.  76F  and  81F.  (1)  broaden 
to  "building  and  construction  materials" 
from:  laminated  panels  faced  with  stone, 
marble,  granite  or  slate,  in  Sub  27: 
building  materials  and  gypsum  and 
gypsum  products  (except  liquid 
commodities  in  bulk),  in  Sub  35; 
synthetic  stone  products,  is  Sub  48; 
urethane  foam  products,  in  Sub  50; 
construction  materials  (except  in  bulk), 
in  Sub  54;  roof  insulation,  in  Subs  55F 
and  60F;  pipe,  pipe  fittings,  valves, 
hydrants,  accessories,  and  fij-e  brick,  in 
Sub  63F;  sewage  treatment  systems  and 
plants,  lift  stations,  aerators,  and 
clarifiers,  In  Sub  64F;  building  materials, 
in  Sub  74F;  composition  boards  and 
wood  fiber  products,  in  Sub  76F;  and 
plastic  articles  and  polystyrene 
products,  in  Sub  8lF.  (2)  change  one- 
way to  radial  authority  in  all  subs 
except  Sub  74F  and  81F.  (3)  expand  to 
counties  (a)  Sub  27,  Clifton,  NJ  (Passaic 


MC  133082 
1. 1982.  AppI 
INC..  Broad 
Lansdale,  P/ 
Peter  A.  Gre 
700.  Washinj 
certificate.  (1 
of  household 
bulk,  and  the 
equipment,  a 
of  "general  c 
A  and  B  expi 
restriction;  (; 
International 
to  Montgomf 
Chester,  and 
Salem,  Glouc 
Mercer,  Hun 
Counties,  N], 
DE;  and  poin 
County.  PA,  i 
highway  232. 
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County),  Boston.  MA  (Suffolk.  Norfolk. 
Plymouth,  Middlesex,  Essex,  Bristol,  and 
Worchester  Counties),  Gantts  Quarry. 
Al  [Talladega  County);  (b)  Sub  35, 
facilities  at  Shoals,  IN  (Martin  County); 
(c)  Sub  48.  Evansville.  IN  (Vanderburgh 
County):  (c)  Sub  50.  Charleston,  IL 
(Coles  County);  (d)  Sub  54,  facilities  at 
Texarkana.  AR  (Texarkana,  AR);  (e) 
Subs  55F  and  60F,  facilities  at 
Elizabethtown,  KY  (Hardin  County);  (f) 
Sub  63F,  facilities  at  Buckhannon.  WV, 
Columbia,  MO,  and  Parral.  OH  (Upshur 
County.  WV.  Boone  County,  MO, 
Tuscarawas  County,  OH);  (g)  Sub  64F, 
facilities  at  Richwood,  KY  (Boone  and 
Kenton  Counties);  (h)  Sub  74F.  facilities 
at  Wysox  Township,  PA  (Bradford 
County):  (j)  Sub  76F.  facilities  at 
Greenville,  MS,  and  Auburn  and  Lisbon 
Falls,  ME  (Washinton  County,  MS.  and 
Androscoggin  County,  ME):  and  (k)  Sub 
81F,  facihties  at  Tallmadge,  OH,  and 
Rockford,  IL  (Summit  County,  OH  and 
Winnebago  County,  IL).  (4)  remove  the 
originating  at  and/or  destined  to 
restrictions  in  Subs  35  and  50. 

MC  118543  (Sub-2)X,  filed  October  19. 
1982.  Applicant;  PETER  &  SON.  INC.. 
1422  Water  Street.  Fifchburg,  MA  01420. 
Representative:  James  M.  Burns.  1365 
Main  St.,  Suite  403.  Springfield.  MA 
01103.  Lead  certificate  and  MC  146246 
Sub-2F  permit:  (1)  Broaden  (a) 
household  goods  to  "household  goods 
and  furniture  and  fixtures";  and  (b) 
Gardner.  MA.  and  points  in  MA  within 
15  miles  thereof  to  Worcester. 
Middlesex,  and  FrankUn  Counties,  MA. 
in  the  certificate:  (2)  change  one-way  to 
radial  authority  in  the  certificate;  and  (3) 
broaden  the  territorial  description  to 
between  points  in  the  U.S.  under 
continuing  contract(s)  with  a  named 
shipper  in  the  permit. 

MC  133082  (Sub-6)X.  filed  November 
1. 1982.  Apphcant:  MOORES  HAULING. 
INC.,  Broad  &  Sumneytown  Pike. 
Lansdale,  PA  19446.  Representative: 
Peter  A.  Green,  1920  N  St.,  NW..  Suite 
700.  Washington.  DC  20036.  Lead 
certificate,  (1)  remove  (a)  the  exceptions 
of  household  goods,  commodities  in 
bulk,  and  those  requiring  special        * 
equipment,  and  authorize  transportation 
of  "general  commodities  (except  classes 
A  and  B  explosives)":  and  (b)  the  ex-air 
restriction;  (2)  expand  Philadelphia 
International  Airport.  Philadelphia.  PA» 
to  Montgomery,  Philadelphia,  Bucks. 
Chester,  and  Delaware  Counties,  PA. 
Salem.  Gloucester,  Burlington,  Camden, 
Mercer.  Hunterdon,  and  Monmouth 
Counties,  NJ.  and  New  Castle  County. 
DE;  and  points  in  that  part  of  Bucks 
County.  PA.  north  and  west  of  PA 
highway  232.  to  Bucks  County.  PA. 


MC  162950  (Sub-l)X,  filed  October  26, 
1982.  Applicant:  QUALITY  MOVING  & 
STORAGE,  INC.,  P.O.  Box  830,  Kenner, 
LA  70063.  Representative:  Marshall 
Kragen,  1919  Pennsylvania  Ave.,  NW., 
Suite  300,  Washington,  DC  20006.  Lead 
certificate  (1)  broaden  household  goods, 
used  household  goods,  and  new  and 
used  furniture  to  "household  goods  and 
furniture  and  fixtures",  and  office  effects 
and  equipment  to  "machinery";  (2) 
remove  restrictions  against  through 
movements,  between  separate  portions 
of  authority,  to  transportation  of  traffic 
having  a  prior  subsequent  movement  in 
containers,  and  to  performance  of 
pickup  and  delivery  service  in 
connection  with  packing,  crating,  and 
containerization  or  unpacking, 
uncrating,  and  decontainerizatioti  of 
traffic:  and  the  restrictions  that  prevent 
through  movements  of  traffic  moving 
solely  between  points  in  the  designated 
States  of  .N'M  and  OK,  and  between  LN 
and  ML 

IFR  l\'c.  »2-:iiH(:iii  RiW  i!-r-<t::  845  am| 
StLUNG  COOE  703&-0I-M 


(OP5MCF-251] 

Motor  Carriers;  Decision-Notice 

The  following  apphcations  seek 
approval  to  consolidate,  purchase. 
merge,  lease  operating  rights  and 
properties,  or  acquire  control  of  motor 
earners  pursuant  to  49  US.C  li;»43  or 
11344.  Also,  applications  directly  related 
to  these  motor  finance  applications 
(such  as  conversions,  gateway 
eliminations,  and  securities  issuances) 
may  be  involved. 

The  applications  are  governed  49  CFR 
1182.1  of  the  Commission's  Rules  of 
Practice.  See  Ex  Parte  55  (Sub-No.  44). 
Rules  Governing  Applications  Filed  By 
Motor  Carriers  Under  49  U.S.C.  11344 
and  11349.  363  I.C.C.  740  (1981).  These 
rules  provide  among  other  things,  that 
opposition  to  the  granting  of  an 
application  must  be  filed  with  the 
Commission  in  the  form  of  verified 
statements  within  45  days  after  the  date 
of  notice  of  filing  of  the  application  is 
published  in  the  Federal  Register. 
Failure  seasonably  to  oppose  will  be 
construed  as  a  waiver  of  opposition  and 
participation  in  the  proceeding.  If  the 
protest  includes  a  request  for  oral 
hearing,  the  request  shall  meet  the 
requirements  of  Rule  242  of  the  special 
rules  and  shall  include  the  certification 
required. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
9  CFR  1182.2  A  copy  of  any  apphcatioa 
together  with  applicant's  supporting 
evidence,  can  be  obtained  from  any 
applicant  upon  request  and  payment  to 


apphcant  of  $10.00,  in  accordance  with 
49  CFR  1182.2(d). 

Amendments  to  the'request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  the  operating 
authority  involved  in  the  application  tti 
conform  to  the  Commissions  policy  of 
simplifying  grants  of  operating  authority. 

We  find,  with  the  exception  of  those 
applications  involving  impediments  (e.g.. 
jurisdictional  problems,  unresoh  ed 
fitness  questions,  questions  involvmg 
possible  unlawful  control,  or  improper 
divisions  of  operating  rights)  that  each 
applicant  has  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  U.S.C.  11301. 11302. 
11343,  11344,  and  11349.  and  with  the 
Commission's  rules  and  regulations,  that 
the  proposed  transaction  should  be 
authorized  as  stated  below.  Except 
where  spec.fically  noted  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  does  it  appear 
to  qualifj'  as  a  major  regulatory  action 
under  the  Energy  Policy  and 
Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or.  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice.  To 
the  extent  that  the  authority  sought 
below  may  duplicate  an  applicant's 
existing  authority,  the  duplication  shall 
not  be  construed  as  conferring  more 
than  a  single  operating  nght. 

Applicant(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  non-complying 
applicant  shall  stand  denied. 
Dated:  November  10.  1982 
By  th«'  Commission,  Review  EJoard  3. 
Members  Krock.  |o\re  and  Dowell. 
Agatha  L  Mergenovich. 
Secretary-. 

For  status  information  please  call 
(202)  275-7289. 

No.  MC-F-15001  filed  November  4, 
1982. 116886  CANADA  LIMITED  d  b  a. 
DIRECT  TRANSPORTATION  SYSTEM 
LIMITED  (116886)  (2  Tippett  Road, 
Downsvlew,  Ontario,  Canada  M3H 
5X3)-CONTROL-DIRECT  WINTERS 
TRANSPORT  LLMITED  (DIRECT)  (2 
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Tippett  Road,  Downaview.  Ontario, 
Canada  M3H  5X3);  MILLAR  &  BROWN 
LTD..  (MILLAR]  (420  Laurier  Street, 
Cranbrook,  British  Columbia,  Canada 
VLC  4H8):  and  DIRECT  WINTERS 
TRANSPORT  (WESTERN)  LIMITED 
(WESTERN)  (1991  Brookaide  Boulevard, 
Winnipeg,  Manitoba.  Canada  R3C  2E6). 

No.  MC-F15000  filed  November  4, 
198Z  116886  CANADA  LIMITED  d.b.a. 
DIRECT  TRANSXDRTATION  SYSTEM 
LIMTTED-MERCXR-DIRECT,  MILLAR, 
and  WESTERN.  Applicant's  attorney: 
Richard  H.  Streeter,  Esquire,  Wheeler  & 
Wheller,  1729  H  Street.  NW. 
Washington.  DC  20006.  Authority  sought 
by  116886  to  acquire  control  of  EHrect, 
Millar,  and  Western.  As  a  related 
matter,  authority  is  sought  to  merge  the 
operating  rights  and  properties  of  Direct. 
Millar  and  Western  into  an 
amalgamated  company  known  as  116886 
Canada  Limited  d.b.a.  Direct 
Transportation  System  Limited.  David 
H.  Austin.  Carl  R.  Laurier  and  James  H. 
Todd,  vrho  control  116886  through 
o%vnership  of  its  capital  stock,  seek  to 
acquire  control  of  Direct  Millar  and 
Western  through  the  transaction  in  No. 
MC-F-15001;  and  they  seek  to  control 
the  merged  ri^ts  through  the 
transaction  in  No.  MC-F-15000.  The 
operating  rights  to  be  acquired  by 
116886  are  as  follows:  (1)  Ehrect's 
Certificates  issued  in  MC-37918  (Sub- 
Nos.  14  and  15)  which  authorize  the 
transportation  of  general  commodities 
primarily  in  regular-route  operations 
concentrated  at  the  Buffalo,  NY,  and 
DetrcHt  ML  ports  of  entry  and  irregular 
route  authority  to  transport  paper 
products  over  irregular  routes  between 
ports  of  entry  on  tbe  International 
Boimdary  and  points  in  the  United 
States.  (2)  Millar's  Certificate  itsned  in 
MC-13300e  and  sub  numbers  thereimder 
to  transport  genovl  ccHnmodities 
between  ports  of  entry  located  on  the 
International  Boundary  in  the  States  of 
WA.  ID.  MT,  ND  and  MN.  In  MC-13300e 
(Sub-No.  1).  Millar  has  auduHity  to 
transport  general  commodities  between 
points  in  the  United  States.  (3) 
Western's  Certificate  issued  in  MC- 
117212  and  sob  numbers  thereimder  to 
transport  meat  and  dairy  products 
between  points  in  the  central  portion  of 
the  United  States  and  the  Canada- 
United  States  International  Boundary. 
Impediment  Applicants  have  not 
submitted  an  exhibit  relating  to  shipping 
abstract*  as  is  required.  Therafan.  we 
cannot  find  the  operating  auth<Mity 
involved  to  be  active  and  susceptible  to 
transfer.  The  parties  must  provide  the 
absent  exhibits  or  some  other  sriitable 


evidence  to  establish  the  activity  of  the 
operating  authority. 

(FR  Doe.  82-31911  Rled  11-17-82:  8:48  am| 
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Motor  Carriers;  Decision  Notice; 
Finance  Applications 

As  indicated  by  the  findings  below, 
the  Commission  has  approved  the 
following  applications  filed  under  49 
use.  10924,  10926.  10931  and  10932. 
We  find- 
Each  transaction  is  exempt  from 
section  11343  of  the  Interstate 
Commerce  Act,  and  complies  with  the 
appropriate  transfer  rules. 

This  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

Petitions  seeking  reconsideration  must 
be  filed  within  20  days  from  the  date  of 
this  publication.  Replies  must  be  filed 
within  20  days  after  the  final  date  for 
filing  petitions  for  reconsideration;  any 
interested  person  may  file  and  serve  a 
reply  upon  the  parties  to  the  proceeding. 
Petitions  which  do  not  comply  with  the 
relevant  transfer  rules  at  49  CFR  118.4 
may  be  rejected. 

If  petitions  for  reconsideration  are  not 
timely  filed,  and  applicants  satisfy  the 
conditions,  if  any,  which  have  been 
imposed,  the  application  is  granted  and 
they  will  receive  an  effective  notice.  The 
notice  will  recite  the  compliance 
requirements  which  must  be  met  before 
the  transferee  may  commence 
operations. 

Applicants  must  comply  with  any 
conditions  set  forth  in  the  following 
decision-notices  within  20  days  after 
publication,  or  within  any  approved 
extension  period.  Otherwise,  the 
decision-notice  shall  have  no  further 
effect. 

It  is  ordered: 

The  following  applications  are 
approved,  subject  to  the  conditions 
stated  in  the  publication,  and  further 
subject  to  the  administrative 
requirements  stated  in  the  effective 
notice  to  be  issued  hereafter. 

By  the  CommiMion,  Review  Board  Number 
3,  Members  Krock,  Joyce,  and  Ewing. 

Please  direct  status  inquiries  to  Team  1, 
(202)  275-7992. 

Agatha  L.  Merganovkli, 

Secretary. 

MC-PC-BlOia  By  decision  of 
November  8, 1982,  issued  under  40 
U.S.C.  10026  and  the  transfer  rules  at  40 


CFR  Part  11 3Z  Review  Board  Number  3 
approved  the  transfer  to  WILLIAM  ]. 
TIGHE  TRUCKING  COMPANY.  INC. 
Union  City.  N).  of  Certificate  MC 13900 
(Sub-31X),  issued  April  1, 1981.  and 
Permit  MC  13900  (Sub-32),  issued  August 
12, 1981,  to  MIDWEST  HAULERS,  INC., 
(THOMAS  R.  MICHALSW,  TRUSTEE 
IN  BANKRUPTCY),  Toledo,  OH, 
authorizing  the  transportation  of  general 
commodities,  over  regular  and  irregular 
routes,  between  specified  points  in  the 
United  States;  and  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  the  United  States, 
under  continuing  contract(8]  with 
National  Carrier  Service,  Inc.,  of  Los 
Angeles,  CA.  Transferee  is  a  carrier 
holding  authority  under  MC  152033.  An 
application  for  temporary  authority  has 
been  filed.  Representative:  Brain  L. 
Troiano.  Esq..  918 16th  St..  NW. 
Washington,  D.C  20006  for  transferor, 
and  Harold  L  Reckson,  33-28  Halsey 
Rd..  Fair  Lawn.  NJ  07410  for  transferee. 

[FR  Doc.  82-31M2  PtM  11-17-82:  8^«5  am) 
BHJJNO  CODE  7O3S-01-M 


Motor  Carrters;  Decision  Notice; 
Finance  Applications 

As  indicated  by  the  findings  below, 
the  Commission  has  approved  the 
following  applications  filed  under  49 
U.S.C.  10924. 10926, 10931  and  10932. 

We  find- 
Each  transaction  is  exempt  from 
section  11343  (formerly  section  5)  of  the 
Interstate  Commerce  Act  and  complies 
with  the  appropriate  transfer  rules, 
lliis  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

Petitions  seeking  reconsideration  must 
be  filed  wittiin  20  days  from  the  date  of 
this  publication.  Replies  must  be  filed 
within  20  days  after  the  final  date  for 
filing  petitions  for  reconsiderations;  any 
interested  person  may  file  and  serve  a 
reply  upon  the  parties  to  the  proceeding. 
Petitions  which  do  not  comply  with  the 
relevant  transfer  rules  at  40  CF.R.  1181.4 
may  be  rejected. 

If  petitions  for  reconsideration  are  not 
timely  filed,  and  applicants  satisfy  the 
conditions,  if  any,  which  have  been 
imposed,  the  application  is  granted  and 
they  will  receive  an  effective  notice.  The 
notice  will  indicate  that  consummation 
of  the  transfer  will  be  piesuuied  to  occur 
on  the  20tb  day  following  service  of  the 
notice,  imless  either  api^cant  has 
advised  the  Commission  that  the 
transfer  will  not  be  consummated  or 
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that  an  extension  of  time  for 
consummation  is  needed.  The  notice 
will  also  recite  the  compliance 
requirements  which  must  be  met  before 
the  transferee  may  commence 
operations. 

Applicants  must  comply  with  any 
conditions  set  forth  in  the  following 
decision-notices  within  30  days  after 
publication,  or  within  any  approved 
extension  period.  Otherwise,  the 
decision-notice  shall  have  no  further 
effect. 
//  IS  Ordered: 

The  following  applications  are 
approved,  subject  to  the  conditions 
stated  in  llie  publication,  and  further 
subject  to  the  administrative 
requirements  stated  in  the  effective 
notice  to  be  issued  hereafter. 

By  'he  Commission,  Review  Board  No,  3, 
Mi'mbers  Krot  k,  loyce.  and  Dowel! 
Agatha  L.  Merg<!novich, 
Si^i  notary. 

MC-FC-80093.  By  decision  of 
November  3, 1982  issued  under  49  U.S.C. 
10926  and  the  transfer  rules  at  49  CFR 
Part  1132,  Review  Board  Number  3 
.approved  the  transfer  to  NIAGARA 
FRONTIER  SCENIC  TOURS,  INC.,  of 
Niagara  Falls,  NT  of  Certificate  MC- 
116585  issued  to  ELDON  E.  MAYFIFJLD. 
d.b.a.  RAINBOW  TOURS  of  Niagara 
Falls,  NY  authorizing  passengers  and 
their  baggage,  in  special  operations  in 
round-trip  sightseeing  or  pleasure  tours, 
limited  to  the  transporafion  of  not  more 
than  seven  passengers  in  any  one 
vehicle,  but  not  including  the  driver 
thereof  and  not  including  children  under 
10  years  of  age  who  do  not  occupy  a 
seat  or  seats,  beginning  and  ending  at 
Niagara  Falls,  NY,  and  points  in  Niagara 
County.  NY,  within  6  miles  thereof,  and 
extending  to  ports  of  entry  on  the  United 
Siat'js-Canada  Boundary  line  at  Niagara 
F  ills  and  Lewiston,  NY.  Applicant's 
.-epiosentative:  Robert  D.  Gunderman, 
101  Niagara  St..  Buffalo,  NY  14202.  TA 
l.!ase  is  not  sought.  Transferee  is  not  a 
( iirrier. 

MC-FC-80139.  By  decision  of  October 
29  lfl.S2  issued  under  49  U.S.C.  10926 
and  the  transfer  rules  at  49  CFR  Part 
1132  Review  Board  Number  3  approved 
the  transfer  to  ACE 

TRANSPORTATION,  INC.,  of  Lafayette, 
I  A,  of  Certificate  MC-99746  Sub-  2F,  3F. 
4  and  5,  issued  May  29,  March  6,  and 
December  4,  1981  and  April  22,  1982. 
respectively  to  JEFFERSON  TRUCK 
LINES,  INC.,  of  Houston.  TX  (Debtor  in 
Possession)  authorizing  the 
transportation  of  (1)  named  Mercer 
commodities  (a)  between  points  in  LA, 
on  the  one  hand,  and,  on  the  other 
points  in  the  U.S..  (3)  lumber  and  wood 
products,  [4)  metal  products.  (5) 


machinery,  and  (6)  mercer  commodities. 
(a)  between  points  in  TX.  on  the  one 
hand,  and,  on  the  other,  points  in  MS 
and  OK,  and  (b)  between  points  in  LA 
and  TX,  on  the  one  hand,  and.  on  the 
other,  points  in  AL  and  FL  Applicant's 
representative  is:  Janet  Boles  Chambers, 
8211  Goodwood  Boulevard,  Suite  C-1. 
Baton  Rouge,  LA  70806. 

MC-FC-80157.  By  decision  of 
Nobember  9, 1982  issued,  under  49 
U.S.C.  10926  and  the  transfer  rules  at  49 
CFR  1132.  Review  Board  Number  3 
approved  the  transfer  to  American 
Highway  Carriers  of  Indiana,  Inc.,  of 
Hammond,  IN  of  Certificate  MC  153335 
Sub-1  issued  September  29,  1981.  and 
Msy  24.  10R2,  respectively  tn  American 
Highway  Cdrriers.  Inc..  of  Richton  Park, 
IL,  authorizing  the  transportation  of  ( 1| 
mr-!al products,  radially  between 
Chicago.  IL.  and  points  in  AR.  r.'\.  G.A, 
IL,  IN.  lA,  KY.  MI.  MN,  MO.  NE,  \D, 
OH.  OK,  TN,  TX,  and  Wl,  and  (2)  pulp. 
paper,  and  related  products,  radially 
between  Chicago,  IL.  and  points  in  IL. 
IN.  I  A,  KY,  MI,  OH,  PA,  TN.  and  WI. 
Applicant's  representative  is;  JiLmes  K. 
Mc  Hie.  55  Muenich  Court.  Hammond, 
IN  46320. 

MC-FC-801,58.  By  decision  of 
November  5,  1982  issued  under  49  U.S.C 
10926  and  the  transfer  rules  at  49  CFR 
Fart  1132,  Review  Board  Number  3 
approved  the  transfer  to  WF.STLUND 
BUS  LINES.  INC.,  of  Marinette.  WI,  of 
Certificate  No,  MC-151319  issued  March 
8.  19H2  to  WESTLUND  d/b/a  a 
SEQUING  BUS  UNES,  Marinette.  WI 
authorizing  the  transportation  over 
irregular  routes,  o! passen^qers  and  their 
bui^i^age.  in  chapter  operations, 
beginning  and  ending  at  points  m 
Marinette  County,  WI.  and  extending  to 
points  in  Ml.  MN,  IL,  and  lA.  Applicants 
representative  is:  Richard  A.  Rechlicz. 
Ladewig  &  Rechlicz.  N  88  W'  16414  Mam 
Street,  Menomonee  Falls,  WI  53051. 

MC-FC-80161.  By  decision  of 
November  8.  1982,  issued  under  49 
U.S.C.  10926  and  the  transfer  rules  at  49 
CFR  Part  1132  Review  Board  Number  3 
approved  the  transfer  to  EXECUTIVE 
MOVING  &  TRUCKING  CO.,  INC  ,  of 
Kingston,  NH,  of  Certificate  and  Permits 
issued  under  MC  30508  and  MC-30508 
(Sub-2.  3,  5,  6,  7,  11,  12,  and  13).  issued  to 
DFARBORN'S  MOTOR  EXPRESS.  INC  , 
of  Exeter,  NH,  which  authorize  the 
transportation,  over  regular  and 
irregular  routes,  of  general  commodities 
(with  exceptions),  (a)  within  specified 
points  in  NH.  MA,  ME,  VT,  NY,  and  CT, 
and  (b)  between  points  in  the  U.S., 
under  continuing  contract(s)  with  Tri- 
State  Shippers  Association.  Inc..  of 
Exeter,  NH.  AppHcant's  representative 


is:  Robert  L.  Cope.  1730  M  Street.  NW., 
Suite  501,  Washington.  DC  20036. 
Note, — Transferee  is  not  a  carnpr 

MC-FC-a0166.  By  decision  of 
November  5.  1982  issued  under  49  U  S.C, 
10926  and  the  transfer  rules  at  49  CFR 
l^art  1132  Review  Board  .Number  3 
appro\ed  the  transfer  to  B.  V  S  W 
Trucking.  Ltd,  o*  Hampton.  V,^  of 
Certificate  MC  159737  issued  to  Rudy 
Vines  db.a.  Rudy  Vines  Trucking  of 
Hampton.  VA  authorizing  the 
transportation  for  or  on  behalf  of  the 
United  f  tales  Government  of  general 
commodities  (except  household  goods, 
hazardous  or  secret  materials,  and 
sensitive  weapons  and  munitions), 
between  points  in  the  United  States 
(except  AK  and  HI).  Applicant's 
representative  is:  Frank  L.  Willard.  Suite 
#1001.  First  Merchants,  Bank  Blvd., 
Norfolk.  VA  23510.  TA  lease  is  not 
sought.  Transferee  is  not  a  carrier. 

|FR  Doc.  «i-J1610  Filed  11-17-82;  ft45  un| 
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NATIONAL  COMMISSION  FOR 

EMPLOYMENT  POLICY 

Hearing 

agency:  National  Commission  for 
Employment  Policy. 
ACTION:  Notice  of  Hearing. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  as  amended),  notice  is  given 
of  a  hearing  to  be  held  at  Cobo  Hall 
Detroit,  Michigan. 

date:  December  1,  1982.  9:00  a.m.-4:00. 

STATUS:  This  meeting  will  be  open  to  the 
pubhc. 

MATTERS  TO  BE  DISCUSSED:  The 

Nation,!!  Conin.ission  f(_ir  Employment 
Policy  will  hold  a  public  hearing  on  the 
public  policy  issues  surrounduig 
unemployment,  especially  job  loss  that 
results  from  changes  in  the  nature  of  the 
work  place.  Witnesses  are  encouraged 
to  respond  to  the  following  topics: 

(1)  What  kinds  of  Federal  assistance 
might  aid  State  and  local  go\ernmentb 
and  the  pri\  ^ite  sector  in  respor.diiig  to 
severe  unemployment? 

(2)  What  changes  in  Federal  law  or 
policies  would  enhance  efforts  at  the 
State  and  local  level  to  alleviate  the 
effects  of  prolonged  unemployment? 

(3)  U'hat  kinds  of  activities  are  being 
carried  out  that  have  national 
implications  for  responses  to  worker 
dislocation? 

As  a  national  Commission  conuerned 
with  advising  the  President  and 
Congress,  witnesses  should  address 
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their  remarks  to  issues  and  problems 
that  suggest  national  responses. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ann  Donohue,  National  Commission 
for  Employment  Policy,  1522  K  Street, 
NW..  Suite  300.  Washington.  D.C.  20005, 
202-724-1571. 

SUPPLEMENTARY  INFORMATION:  The 
National  Commission  for  Employment 
Policy  was  established  by  title  V  of  the 
Comprehensive  Employment  and 
Training  Act  (Pub.  L  95-524).  The  Act 
gives  the  Commission  the  broad 
responsibility  of  advising  the  President 
and  Congress  on  national  employment 
issues.  The  purpose  of  this  hearing  is  to 
week  advice  from  members  of  the 
public. 

This  hearing  will  be  open  to  the 
public.  People  wishing  to  testify, 
however,  must  apply  in  writing  or  by 
phone  (202)  724-1571  to  the  Commission 
by  November  29.  Name,  address,  and 
topic  must  be  included.  Topics  must  be 
relevant  to  those  hsted  under  "Matters 
To  Be  Discussed."  above.  Five  copies  of 
written  testimony  must  be  provided  at 
the  hearing  and  oral  testimony  must  be 
limited  to  10  minutes.  Written  testimony 
will  be  accepted  in  place  of  oral 
testimony. 

Minutes  of  the  meeting  and  materials 
prepared  for  it  will  be  available  for 
public  inspection  at  the  Commission's 
headquarters,  1522  K  Street,  NW..  Suite 
300,  Washington.  D.C.  20005. 

Signed  in  Washington,  D  C  ,  this  third  dtty 
of  November  1982. 
Patricia  W.  Hogue.  i 

Director. 

(FR  Doc  82-31774  Filed  ll-U-82  8  45  am| 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Executive  Resources  Board 

AGENCY:  National  Endowment  for  the 

Humanities. 

action:  Notice.  I 

summary:  Appointment  of  members  of 
the  Executive  Resources  Board. 
DATE:  November  18,  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Johnstone,  Personnel  Officer. 
National  Endowment  for  the 
Humanities,  806  15th  Street.  NW., 
Washington.  D.C.  20506,  202-724-0356 
SUPPLEMENTARY  INFORMATION:  Section 
3393(b)  of  Title  5.  U.S.  Code,  requires 
each  agency  to  establish  one  or  more 
Executive  Resources  Boards.  The  board 
shall  have  the  responsibility  for 
managing,  and  establishing  policy  for 
managing,  the  executive  resources  of  the 


agency.  This  notice  gives  the  current 
membership  of  the  Executive  Resources 
Board  and  rescinds  any  previously 
pubhshed  notices  of  membership.  The 
members  of  the  Executive  Resources 
Board  are:  (1)  Chairman.  Geoffrey 
Marshall,  and  Deputy  Chairman,  (2) 
Richard  Ekman.  Director  of  the  Division 
of  Education  Programs.  (3)  Armen 
Tashdinian,  Director  of  the  Office  of 
Planning  and  Policy  Assessment,  and  (4) 
Alternate,  John  Agresto,  Assistant 
Chairman. 
William  J.  Bennett. 
Choirman. 

IFF  I)(,i    »J  :il<i^O  f'i|..d  11-17-82:  8;4.'>«m) 
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Performance  Review  Board 

agency:  National  Endowment  for  the 

Humanities. 
action:  Notice. 

SUMMARY:  Appointment  of  Members  of 
the  Performance  Review  Board. 
date:  November  18.  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  Johnstone,  Personnel  Officer, 
.National  Endowment  for  the 
H'.imdnities,  806  15th  Street,  .NW., 
Washington,  D.C.  20506,  202-724-0356. 
SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  of  Title  5.  U.S.  Code,  requires 
each  agency  to  establish,  in  accordance 
with  the  regulations  prescribed  by  the 
Office  of  Personnel  Management,  one  or 
more  Perform.ance  Review  Boards.  The 
board  shall  review  and  evaluate  the 
intitial  appraisal  of  a  senior  executive's 
performance  by  the  supervisor,  along 
with  any  recommendation  to  the 
appointing  authority  relative  to  the 
performance  of  the  senior  executive. 
This  notice  gives  the  current 
membership  of  Performance  Review 
Board  and  rescinds  any  previously 
published  notices  of  membership.  The 
members  of  the  Performance  Review 
Board  are;  (1)  Cliairman,  Geoffrey 
Marshall.  Deputy  Chairman,  (2)  Richard 
Ekman,  Director  of  the  Division  of 
Education  Programs,  (3)  Armen 
Tashdinian.  Director  of  the  Office  of 
Planning  and  Policy  Assessment,  and  (4) 
Alternate,  John  Agresto.  Assistant 
Chairman. 
William  |.  Bennett, 
Chairman. 

|FR  Doc  a2-316'l  Filed  U-r-82,  8:45  am| 
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Humanities  Panel;  Meeting 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  Meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Conrniittee  Act 
(Pub.  Law.  92-463.  as  amended),  notice 
is  hereby  given  that  the  following 
meeting  of  the  Humanities  Panel  will  be 
held  at  806  15th  Street.  N.W.. 
Washington.  D.C.  20506: 
DATE:  December  6-7. 1982. 
time:  9:00  a.m.  to  5:30  p.m. 
ROOM:  807. 

PROGRAM:  This  meeting  will  review 
applications  submitted  for  Pilot  Grants, 
Division  of  Education,  for  projects 
beginning  after  April  1, 1983. 

The  proposed  meeting  is  for  the 
purpose  of  panel  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  Because  the 
proposed  meeting  will  consider 
information  that  is  likely  to  disclose:  (1) 
Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential;  [Z] 
information  of  a  personal  nature  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy;  and  (3)  information 
the  disclosure  of  which  would 
significantly  frustrate  implementation  of 
proposed  agency  action:  pursuant  to 
authority  granted  me  by  the  Chairman's 
Delegation  of  Authority  to  Close 
Advisory  Committee  Meetings,  dated 
January  15, 1978, 1  have  determined  that 
this  meeting  will  be  closed  to  the  public 
pursuant  to  subsections  (c)(4),  (6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 

Further  information  about  this 
m.eeting  can  be  obtained  from  Mr. 
Stephen  J.  McCleary.  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities,  Washington,  D.C.  20506;  or 
call  (202)  724-0367. 
Stephen  J.  McCleary, 
Advisory  Committee.  Management  Officer. 

|KK  Doc  82-31()tjO  Filed  11-17-82:8:45  ami 
BILLING  COOE  7S36-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Responses;  Availability 
Reconunendation  Responses  From 

Marine— f/.S.  Coast  Guard:  Sep.  28:  M~80- 
27  and  -28:  Published  Navigation  and  Vessel 
Inspection  Circular  (NVC)  4-62.  "Uninspected 
Commercial  Vessel  Safety."  on  Mar.  9, 1982, 
regarding  unsafe  practices  and  vessel 
arrangements  on  fishing  vessels.  Oct  6:  M- 
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S2-32:  The  Rules  of  the  Road  Advisory 
Council  will  meet  in  December  to  discuss  a 
dr.ifl  interpretive  ruling  on  Rule  9(a)(ii)  of  the 
iiildnd  Rules  concerning  narrow  channels.  M- 
8:^-33:  Will  remind  marine  community  that 
ihe  revised  Navigalion  Rules:  International- 
fnland  are  mandatory,  including  Rule  34(e) 
regarding  use  of  the  bend  signal.  M-S2-34: 
Believes  that  the  intent  and  meaning  of  Rule 
34(h)  of  the  Inland  Rules  concerning  whistle 
signals  is  clear  as  slated,  but  the  Rules  of  the 
Road  Advisory  Committne  will  discuss  the 
recommendation  to  publish  an  intei-pretive 
ruling.  Oct.  14:  M-81-90:  Will  ask  the 
National  Association  of  State  Boating  Law 
Administrators  to  inform  State  agencies 
which  are  responsible  for  either  placing 
children  at  or  licensing  child  care  institutions 
that  have  boating  programs  about  the 
provisions  of  the  boating  safety  laws.  M-Bl- 
91:  Has  been  trying  since  1978  to  improve  its 
working  relationship  with  Mexican 
authorities  to  permit  timely  entry  of  Coast 
Guard  rescue  aircraft  in  Mexican  waters.  Oct 
19:  M-82-1:  In  cooperation  with  the  M.iritime 
Administration,  the  curricula  of  the  approved 
ladar  schools  will  be  reevaluated  to 
determine  the  need  for  more  emphasis  on 
radar  navigation  as  used  by  operators  of 
ferries  and  other  harbor  craft.  The  change  in 
rndar  observer  regulations  from  examination 
I IV  the  Coast  Guard  to  demonstration  of 
proficiency  by  exercise  on  a  radar  simulator 
IS  in  the  final  stages  of  agency  clearance.  M- 
82-2:  Annex  4.  paragraph  3  of  Inter- 
govt?rnmental  Maritime  Consultative 
Organization  resolution  A-4J3{XI)  prevents 
the  use  of  in-band  transponders  on  vessels 
other  than  survival  craft,  which  would 
preclude  the  use  of  a  transponder  to  identify 
the  Staten  Island  ferries  on  all  3-cm  and  10- 
cm  radar  units  aboard  vessels.  Installing 
other  types  of  transponders  would  serve  no 
purpose  unless  other  vessels  were  equipped 
wiih  the  proper  equipment  to  interrogate  the 
tr.nnsponder  and  display  the  response.  M-82- 
3.  Does  not  concur  in  the  recommend. ition  tn 
revoke  the  deviation  from  the  equipment 
requirements  of  the  Navigation  Saiety 
Regulations,  33  CFR  164.35.  granted  to  the 
city  of  New  York  that  permits  the  St.tten 
Island  ferries  to  operate  without  a 
gyrocompass  and  an  illuminated 
gyrocompass  repeater.  In  restricted  visibility 
a  properly  utilized  radar  and  a  magnetic 
steering  compass  should  be  adequate  for  safe 
navigation  in  the  limited  area  in  which  the 
femes  operate,  Oct  21:  .M-ei-27:  Paragraph 
C.3.h.  of  Chapter  13  of  Commandant  Notice 
16500  dated  29  July  1982  has  been  changed  to 
require  publishing  the  date  construction 
begins  on  an  offshore  structure,  before  its 
aids  to  navigation  are  placed  in  operation,  in 
the  Local  Notice  to  Mariners, 

Ocean  Drilling  &  Exploration  Company: 
Oct.  5:  M-82-36:  Ordered  4,300  survival  suits 
to  bs  placed  on  all  of  its  offshore  drilling 
units  worldwide. 

Railroad — Federal  Railroad 
Administration:  Oct.  7:  R-82-34:  Has 
completed  a  study,  "Analysis  of  Locomotive 
Cabs,"  info  the  crashworthiness  of  in-service 
locomotives  and  into  design  applications  for 
new  locomotives  to  protect  occupants  from 
injury. 

New  York  City  Transit  Authority:  Oct  28: 
R-S2-22:  Is  designing  and  will  install  new 


decals  on  the  end  doors  of  all  cars 
emphasizing  its  policy  that  prohibits 
passengers  from  riding  or  crossing  between 
ci.'s  on  a  moving  train,  R-82-23:  Believes  that 
it  is  impractical  to  expect  education.}!  or 
entorcement  programs  to  be  effectiv  e  in 
preventing  passengers  from  moving  between 
cars  on  the  NYCTA  system,  and  believes  thai 
the  most  effective  way  to  address  the 
problem  is  through  design  efforts  that 
eliminate  ur  significantly  reduce  the  hazard 
severity  and  probahihty. 

Burlmfi'^-n  hcrthern.  Inc.:  Sep.  2.1  R-81-84 
u:id  ~S5:  Com,pany  instructions  regarding 
overheated  journal  bearings  and  hot  box 
dp'p<:tors  are  adequate,  clearly  defined,  and 
available  in  special  mstructions  to  all 
appropriate  employees,  R-82-3:  The  quililv 
of  inspection  and  maintenance  procedures 
meet  company  as  well  as  FHA  rrqiiirements. 
Quality  maintenance  procedures  covering 
inspection,  maintenance  of  track  turnouts, 
crossings,  and  special  work  is  stressed  al 
instructional  classes  with  maintenance 
supervisors,  foremen,  and  employees. 

Chicago  and  North  iVt'su^r: 
Transponation  Canipuny:  Oi  t.  3:  R-8l-fl4 
and  -85:  Regarding  hot  box  detector  and 
overheated  journal  be,irings:  Investigates 
each  accident  immediately,  reviews  company 
policies,  and  fakes  correi  live  action.  Has  an 
efficiency  test  concerning  hot  box  detectors. 

Chicago.  Mtiwaakee.  St.  Paul  and  Pacific 
Railroad  Company:  Oct.  20:  R-81-34  and  So: 
Made  more  stringent  Its  procedures  for 
handling  hot  box  detector  data,  reissued 
instructions  to  Its  train  dispatchers  and 
operators  concerning  the  correct  reading  and 
interpretation  of  detector  tapes,  and  held  a 
seminar  on  hot  box  detectors  for  supervisors. 

The  Family  Lines  Rail  System:  Oct  27:  R- 
81-99  through  -101:  Seaboard  Coast  Line  has 
taken  action  to  implement  the 
recommendations,  concerning  establishing 
procedures  for  signal  maintainers  that 
promote  compliance  with  Federal  railway 
signal  regulations:  establishing  a  test 
procedure  which  confirms  that  a  signal 
system  is  completely  operative  after 
.  equipment  or  circuitry  has  failed;  and 
reviewing  and  resolving  oper.iting 
department  policies  and  written  instructions 
to  sipnal  maintainers  that  may  be  in  conflict 
and  result  in  unafe  acts  to  avoid  train  delays. 

.Association  of  .American  Railroads:  Oct  5: 
R-82-103:  Informed  its  members  of  the  failure 
record  of  the  D-28  wheel  R-82-104:  Action  to 
expedite  the  removal  uf  the  D-28  wheel  was 
effective  juiy  1,  1982.  and  should  result  in 
most  of  these  wheels  being  out  of  service 
before  Oct,  1.  1984, 

District  of  Columbia:  Oct  28:  R-82-7a 
thrniigh  -81:  Will  evalunte  current  fire 
department  procedures  and  the  capabilities 
of  each  emergency  response  and  supporting 
agency  concerning  emergencies  on  the 
Washington  Metropolitan  Area  Tr.insit 
Authority  rapid  rail  service. 

Highway — Federal  Highway 
.Administration:  Oct.  22:  H-82-76:  Issued  On 
Guard  Bulletin  titled  "Aluminum  Wheel 
Hubs— Be  Careful"  (Vol.  13,  No.  7,  Sept,  19B2) 
which  described  procedures  from 
maintenance  manuals  for  installing  bearing 
cups  into  alumimum  wheel  hubs. 

Department  of  Health  &  Human  Services: 
Oct  28:  H-82-37:  All  Head  Start  grantees 


and  delegate  agencies  will  be  urged  to 
immediately  review  their  transportation 
policies  and  systems  in  relation  to  the  FHjpil 
Transportation  Safely  Standard  and  made 
needed  improvements  HHS  will  consider 
other  steps  to  provide  improved  training  and 
technical  assistance  to  local  Head  Start 
projects  in  the  planning  and  managemenl  of 
their  transportation  systems. 

International  Bridge.  Tunnel  fr  Turnpike 
Association:  Undated  H-82-6:  Of  the  42 
United  Slates  toll  facilities,  all  but  5  or  90 
percent  have  already  adopted  the  Manual  on 
Uniform  Traffic  Control  Devices  as  a 
standard  for  traffic  control  devices  on  their 
respective  facilities. 

Pacific  Intermounlaln  Express  Co.:  Oct  29: 
H-82-19:  Will  establish  qualifications  and 
standard  procedures  for  selecting  new-hire 
hazardous  materials  drivers,  and  will  insure 
that  the  qualincations  and  procedures  are 
adhered  to  before  a  driver  is  allowed  to 
perform  driving  duties,  11-82-20:  Will 
inrorporate  into  its  Bulk  Commodities 
Division  Driver's  Manual  a  requirement  for 
drivers  transporting  bulk  hazardous  materials 
to  promptly  report  the  receipt  of  specified 
traffic  citations,  and  a  statement  of  company 
pobcy  regarding  disciplinary  actions  for 
speeding  or  other  unsafe  driving  practices. 

State  of  Maryland:  Oct  5:  H-82-33: 
Department  of  Transportation  is  reviewing 
recommendation  to  adopt  an  "Operation 
Lifesaver"  program  as  a  foundation  for  a 
Statewide  effort  to  reduce  accidents  at 
railroad/highway  grade  crossings  in 
Maryland, 

Commonwealth  of  Pennsylvania:  Oct  IS: 
11-82^:  FHWA  data  state  that  the  total  rail/ 
highway  crossing  accidents  in  Pennsylvania 
decreased  about  19  percent  from  1980  to  1981, 
Pennsylvania's  accident/casualty  rates  per 
10.000  vehicle  registrations  are  less  than  half 
the  national  average.  Pennsylvania  has  an 
aggressive  and  comprehensive  effort  to  curb 
drunk  driving.  States  should  establish  those 
types  of  programs  which  have  the  potential 
for  reducing  large  numbers  of  accidents, 
including  those  at  grade  crossings.  Oct  4:  H- 
82-35:  Although  the  reaction  to  the 
implementation  of  the  REDDI  program  by 
many  County  Alcohol  Highway  Safety 
Coordinators  and  enforcement  officials  has 
not  been  positive,  Pennsylvania  will  continue 
lo  study  the  approach  along  with  the 
development  of  extensive  public  information 
and  education  activities  in  the  State, 

State  of  Alaska:  Oct  13:  H-82-^5:  Concurs 
that  public  education  and  accident  control 
programs  such  as  'REDDI "  may  be  valuable. 

Slate  of  California:  Oct  14  H-82-35:  There 
IS  no  evidence  that  REDDI  programs  have 
any  effect  on  the  number  of  accidents 
involving  drinking  drivers,  California  s 
experience  with  this  type  of  citizen  reporting 
has  been  negative,  and  the  State  is  reluctant 
to  consider  such  a  program  again 

State  of  Nevada:  Oct  1:  H-82-3S  The 
rr.ilTic  Safety  and  Highway  Patrol  Divisions 
iif  the  Department  of  Motor  Vehicles  are 
working  on  a  program  similar  to  the  RF.DDI 
program. 

State  of  Hoi^a'i:  Oct  1:  H-R2-35  Requests 
additional  information  about  RF.DDl-type 
programs 
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State  of  New  Mexico:  Sep.  23:  H-82^5: 
Will  investigate  the  feasibility  of  a  REDDI- 
type  program. 

Pipeline— TleseorcA  and  Special  Programs 
Administration:  Oct  2&-  P-82-42:  Is 
considering  a  Notice  of  Proposed  Rulemaking 
to  amend  the  gas  and  liquid  pipeline  safety 
regulations  concerning  weld  repair  to  allow 
the  repair  of  certain  cracks  and  the  multiple 
repair  of  girth  weld  defects.  Procedural 
requirements  based  upon  American 
Petroleum  Institute  Standard  1104  would  be 
incorporated  in  the  weld  repair  regulations  to 
assure  sound,  ductile  welds  upon  completion 
of  the  weld  repair.  Adoption  of  such  a 
revision  to  the  repair  procedures  in  both  gas 
and  Uquid  pipeline  safety  regulations  would 
eliminate  the  need  for  "prospectively" 
granting  waivers  for  the  repair  of  certain  girth 
weld  defects. 

City  ofCordele,  Georgia:  Oct  13:  P-SO-73: 
Customer  programs  for  natural  gas  odor 
recognition  are  in  effect. 

American  Road  S-  Transportation  Builders 
Association:  Oct.  7:  P-82-29:  Advised 
members  of  the  importance  of  notifying  utihty 
operators  of  plans  to  excavate  and  of  using 
one-call  services  wherever  available. 

American  Consulting  Engineers  Council: 
Oct.  13:  P-82-11:  Advised  members  to 
increase  attention  to  confirming  the  adequacy 
of  design  specifications  in  assuring  adequate 
clearance  for  affected  uUities,  and  advised 
that  such  specifications  direct  that  affected 
utihties  be  notified  at  least  4fi  hours  in 
advance  of  an  actual  excavation  in  a 
particular  area,  using  the  one-call  system 
where  available  or  feasible. 

Interstate  Natural  Gas  Association  of 
America:  Oct.  13:  P-79-1:  Advised  members 
to  review  their  remote  installation  alarm 
systems  and  to  correct  any  deficiencies 
found. 

American  Public  Gas  Association:  Oct.  15: 
P-80-43:  Advised  members  to  review  49  CFR 
191.5,  Telephone  Reporting  of  Leaks. 
Accidents,  and  Other  Related  Failures,  to 
ensure  that  appropriate  instructions  have 
been  issued  to  their  employees  regarding  the 
reporting  requirements.  P-80-44:  Advised 
members  to  review  and  modify  as  necessary 
their  procedures  for  maintaining  odorizations 
records  and  files  in  comphance  with  49  CYK 
192.625,  Odorization  of  Gas,  and  has  advised 
its  members  to  review  and  modify  as 
necessary  their  maintenance  and  operation 
procedures  to  ensure  that  all  leaks  resulting 
from  excavator  damage  have  been  located 
and  repaired.  P-80-45:  Advised  members  to 
review  and  modify  as  necessary  their 
procedures  for  maintaining  necessary  maps 
and  records  to  include  all  distribution 
services  and  record  accurate  measurements 
to  implement  the  gas  systems  operation  and 
maintenance  plan.  ^ 

Utility  Location  and  Coordination  Council: 
Oct.  14:  P-82-10:  The  ULCC  Executive 
Committee  has  directed  that  each  local 
chapter  of  the  American  Public  Works 
Association  be  encouraged  to  support  and 
promote  the  recommendation  for  local 
governments  to  require  as  a  condition  of  a 
permit  to  perform  work  in  or  adjacent  to 
public  streeta  and  rights-of-way  that  the 
permittee  provide  advance  notification  to 
operators  of  underground  facilities  about 


excavation,  augering,  blasting,  or  other 
activities  which  may  endanger  underground 
facihties.  usin^  a  one-call  system  if  available. 
Pacific  Gas  and  Electric  Company:  Oct  5: 
P-32-1:  Employee  training  has  emphasized 
emergency  shutdown  training  and  exercises. 
Missouri  Power  &  Light  Company:  Oct.  7: 
P-83-32:  Is  implementing  a  systematic  review 
of  inspection  records  to  assure. that  unsafe 
conditions  noted  by  inspectors  are  promptly 
corrected.  P-82-33:  Inspected  each  district 
regulator  station  and  reviewed  control  line 
locations.  P-B2-34:  Reviewed  its  maps  and 
records  of  district  regulator  station  piping  to 
determine  their  accuracy  and  completeness. 
P-B2-35:  Is  working  to  increase  public 
awareness  regarding  the  prevention  of 
excavation-caused  damage  to  underground 
facilities  and  is  working  with  the  Missouri 
Public  Service  Commission  and  other  gas 
utilities  toward  estabhshing  a  statewide 
damage  prevention  program.  P-82-36:  Will 
study  the  feasibility  of  further  telemetering 
equipment  with  alarms  being  installed  in  the 
electrical  load  dispatching  office  in  Moberly, 
Missouri.  Oct.  12:  P-81-21:  Reviewed  records 
and  maps  to  identify  locations  of 
unrestrained  plastic  pipe,  and  installed 
appropriate  restraints.  PSl-22:  Will  study 
the  feasibility  of  adding  more  telemetering  to 
its  system. 

Lehigh  Utilities.  Inc.:  Oct.  12:  P-76-63  and - 
64:  Barricades  have  been  installed  at  all  of  its 
LPG  tank  sites  that  might  be  subject  to 
damage  from  a  vehicle. 

ARCO  Petroleum  Products  Company:  Oct. 
12:  P-Bl-33:  Emphasized  to  each  supervisor 
the  importance  of  checking  all  valve  line-ups, 
especially  new  or  infrequent  ones. 

Griffith  Company:  Oct.  13:  P-76-95: 
Actively  promoted  State  legislation  requiring 
operators/owners  of  "hazardous" 
underground  utilities  to  provide  accurate  "as 
built"  information  to  contractors  when  they 
are  conducting  construction  operations  near 
these  facilities,  but  the  hazardous  utihty 
owners  and  operators  were  successful  in 
soundly  defeating  the  proposed  measure. 

Poss  Constructors.  Inc.:  Oct.  18:  P-76-95: 
Appointed  a  full-time  Safety  Director  to 
coordinate  efforts  in  locating  underground 
utilities  before  beginning  to  excavate. 

Shell  Offshore.  Inc.:  Oct.  18:  P-80-18 
through  -22:  All  pipelines  and  other  hazards 
within  500  feet  of  the  work  location  will  be 
marked  with  buoys.  The  conti'actor.  drilling 
rig.  anchor  handling  vessels,  and  barges 
conducting  operations  in  the  area  are 
provided  with  copies  of  a  scale  plat  depicting 
location  of  the  proposed  activity  and  all 
associated  anchors,  existing  pipelines,  and 
other  hazards.  A  company  representative  is 
instructed  to  board  drilling  rigs,  derrick 
barges,  pipeline  lay  barges,  etc..  when  they 
come  to  a  company  location  to  conduct 
operations,  and  Insure  that  they  are  furnished 
with  plats  of  all  hazards. 

Wisconsin  Natural  Gas:  Oct  19:  P-76-83: 
Performed  a  complete  inspection  to 
determine  the  location  of  every  sewer  lateral 
in  the  construction  area  by  either 
instrumentation  or  excavation,  and  took 
corrective  action  where  necessary.  P-78-64: 
Researched  its  records  for  locations  where 
similar  construction  techniques  could  have 
been  performed.  P-76-85:  Company 


construction  standards  require  that  location 
of  underground  facihties  be  located  and 
marked  prior  to  construction,  P-76-86: 
Company's  Safety  and  Training  Division 
conducted  a  series  of  meetings  in  December 
1976  to  review  the  circumstances  of  this 
incident.  The  Engineering  and  Operations 
Department  and  the  Safety  and  Training 
Division  developed  a  training  program  for 
detecting  and  clearing  sewer  lateral  conflicts 
and  for  preventive  procedures  during 
construction. 

Mid-America  Pipeline  Company:  Oct.  20: 
P-79-2  through  -5:  NTSB  did  not  respond  to 
the  company's  letter  dated  Aug.  7. 1979, 
concerning  these  recommendations. 

Delta  Natural  Gas  Company,  Inc.:  Oct.  20: 
P-79-9:  Filed  witibi  the  Kentucky  Public 
Service  Commission  on  Dec.  13, 1979,  a  copy 
of  Delta's  evaluation  of  the  London.  Kentucky 
Gas  System  (dated  Nov.  2. 1979).  P-79-10 
through  -12:  Standard  practices  regarding  (1) 
converting  from  low  to  intermediate  pressure. 
(2)  an  emergency  operating  plan  (including 
accident  investigation).  (3)  accident 
investigation,  and  (4)  a  company,  public,  and 
public  officials  education  plan  have  been 
filed  with  the  Kentucky  Public  Service 
Commission. 

Dresser  Industries.  Inc.:  Oct.  25:  P-7B-38: 
Made  changes  to  printed  installation 
instructions  for  its  couplings  to  emphasize  the 
cautionary  note  about  providing  proper 
anchorage  where  pipe  movement  out  of  the 
coupling  might  occur.  P-78-39:  Material  on 
coupling  test  data  and  application 
recommendations  are  available  to  the 
American  Gas  Association,  but  the  AGA 
does  not  collect  and  disseminate  information 
on  specific  products.  P-78-40:  Has  always 
provided  testing  service  for  customers  for  all 
types  of  polyethylene  pipe  that  have  not  been 
tested  and  approved,  using  Dresser- 
manufactured  stiffeners.  Since  Dresser  has  no 
quality  or  dimensional  controls  over 
materials  manufactured  and  sold  by  others. 
Dresser  cannot  accept  the  responsibility  of 
approving  for  use  in  a  Dresser  product  a  part 
that  is  often  critical  in  assuring  the  product's 
recommended  performance  unless  Dresser 
manufactures  the  part. 

The  Union  Light,  Heat  and  Power 
Company:  Oct.  25:  P-81-1:  Verified  by  field 
investigation  all  service  connection  records 
for  locations  where  gas  mains  operating  over 
60  psig  are  near  other  gas  mains  operating  at 
60  psig  or  less.  The  field  verification  included 
testing  by  pressure  differential  for  customers 
whose  service  line  did  not  have  a  primary 
regulator.  Company  has  included  in  its 
uprating  procedures  provisions  to  assure  that 
physical  field  determination,  by  excavation 
or  pressure  differential  testing,  will  be 
performed  for  future  upratings  in  areas  where 
there  is  more  than  one  gas  main.  P-81-2: 
Revised  its  emergency  plan  covering 
emergency  shutdown  and/or  pressure 
reduction  measures,  and  revised  its  uprating 
procedures  to  assure  that  uprating  plans  for 
specific  projects  will  include  procedures  for 
rapid  and  complete  shutdown  in  an 
emergency.  P-81-3:  Physically  inspects  all 
service  cock/valve  boxes  for  accessibility 
annually,  checks  operability  of  service  cock/ 
valve  in  coniunction  with  any  meter  change, 
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and  field  checks  service  cock/valve  box 
location  records  at  least  every  10  years.  P- 
81-4:  Has  and  will  continue  to  install  outside 
shutoff  cocks/valves  and  boxes  on  all 
customer  service  lines,  resardless  of  the 
location  of  the  gas  meter  set,  and  has  and 
will  continue  to  require  all  new  meter  sets  to 
be  outside  the  building  served,  wherever 
practical.  P-81-5:  Revised  its  survey 
procedures  and  reporting  procedures  to 
require  positive  reporting  of  the  items 
required  to  be  covered  during  the  designated 
building  inspection  and  gave  refresher 
training  to  employees  who  conduct  the 
inspections.  P-81-6:  Conducted  a  field  survey 
of  all  customers  to  ascertain  that  no 
unrestrained  pressure  couplings  remain 
upstream  of  customer's  meters.  PSl-T: 
Established  a  quality  assurance  division  to 
develop  and  administer  a  quality  assura.ice 
program  for  all  gas  operations  including 
accuracy  of  records,  verification  of  field 
reports,  and  trdnsferral  of  information  to 
computerized  records. 

Note. — Single  copies  of  recommendation 
letters  (identilied  by  recommendation 
number)  and  response  letters  are  free  on 
written  request  lo:  Public  Inquiries  Section. 
National  Transportation  Safety  Bobrd. 
Washington.  D  C.  20594. 

Dated:  Ni  member  18,  1982. 
H.  Ray  Smith,  |r., 
Federal  Register  Liaison  Officer. 
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Cincinnati  Gas  &  Electric  Co.  (William 
H.  ZImmer  Nuclear  Power  Station); 
Order  To  Show  Cause  and  Order 
Immediately  Suspending  Construction 

I 

The  Cincinnati  Gas  &  Electric  Co. 
(CG&E)  holds  Construction  Permit  No. 
CPPR-88  which  was  issued  by  the 
Commission  in  1972.  The  permit 
authorizes  the  construction  of  the 
William  H.  Zimmer  Nuclear  Power 
Station  Unit  1,  a  boiling  water  reactor  to 
be  used  for  the  commercial  generation 
of  electric  power.  The  Zimmer  plant  is 
located  on  the  licensee's  site  in  Moscow, 
Ohio. 

II 

A.  Initial  Identification  of  QA  Problems 

In  early  1981  the  NRC  conducted  an 
investigation  into  allegations  made  by 
present  and  former  Zimmer  site 
employees  and  by  the  Government 
Accountability  Project.  The  NRC 
investigation  revealed  a  widespread 
breakdown  in  CG&E's  management  of 
the  Zimmer  project  as  evidenced  by 


numerous  examples  of  non-compliance 
with  twelve  of  the  eighteen  quality 
assurance  Criteria  of  Appendix  B  to  10 
CFR  Part  50.  Consequently,  CG&E  paid  a 
civil  penalty  of  $200,000  for  the  failure  to 
implement  an  acceptable  quality 
assurance  program,  false  quality 
assurance  documents,  and  intimidation 
and  harassment  of  quahty  control 
inspectors.  (See  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties. 
Dated  November  24, 1981  and 
Investigation  Report  No.  50-358/81-13.) 
In  addition  CG&E  agreed  to  take  actions 
to  correct  identified  QA  failures  and 
prevent  their  recurrence  and  to 
determine  quality  of  completed 
construction  work. 

1.  Actions  to  Correct  Identified  QA 
Failures  and  Prevent  Recurrence.  A 
nieeting  was  conducted  by  Region  III  on 
March  31. 1981.  and  the  utility  agreed  to 
implement  ten  actions  to  correct  quality 
assurance  failures  identified  during  the 
January-Mdrch  1981  investigation  and  to 
preclude  their  recurrence.  These  actions 
included:  (1)  Increasing  the  size  and 
technical  expertise  of  the  CG&E  QA 
organization:  (21  taking  action  to  assure 
independence  and  separation  of  the 
QA/QC  function  performed  by  Kaiser 
from  the  construction  function;  (3) 
conducting  100%  reinspections  of  the 
quality  control  (QC)  inspections 
performed  after  that  date  by  Kaiser  and 
other  contr;-ictor.s;  (4)  reviewing  for 
adf.-quacy,  and  revising  as  appropriate, 
all  QC  inspection  procedures;  (5) 
training  Q.^/QC  personnel  on  new  and 
revised  procedures;  (6)  reviewing  for 
adequacy',  and  revising  as  appropriate, 
the  procedures  governing  the 
identification,  reporting  and  resolution 
of  deviations  from  codes  and  Final 
Safety  Analysis  Report  (FSAR) 
statements:  (7)  reviewing  for  adequacy 
the  procedures  governing 
nonconformance  reporting  and  justifying 
the  disposition  of  each  voided 
nonconformance  report;  (8)  establishing 
an  adequate  program  for  control  of  QA 
and  QC  records:  (9)  performing  a  lOtl^S. 
review  of  all  future  surveillance  and 
nonconformance  reports  written  by 
contractor  personnel:  and  (10)  reviewing 
and  revising  the  CG&E  audit  program  so 
that  it  included  technical  audits  of 
construction  work  and  more 
comprehensive  and  effective 
programmatic  audits.  These 
commitments  were  confirmed  in  an 
Immediate  Action  Letter  to  the  licensee 
on  April  8, 1981. 

2.  Actions  to  Determine  Quality  of 
Completed  Construction  Work. 
Follovmg  the  identification  in  1981  of 
significant  quality  assurance  problems 
and  related  management  breakdowns, 
CG&E  agreed  to  establish  a 


comprehensive  program  to  determine 
the  quality  of  the  completed 
construction  work.  Tlie  Quality 
Cinfirmation  Program  (QCP)  was 
submitted  to  the  N'RC  by  the  licensee  on 
August  21,  1981.  The  QCP  addressed 
problems  identified  by  the  investigation 
in  the  following  areas:  (1)  Structural 
steel:  (2)  weld  quality;  (3)  traceability  of 
heat  numbers  on  piping;  (4)  socket  weld 
fitup:  (5)  radiographs:  (6)  electrical  cable 
separation:  (7)  nonconformance  reports; 
(8)  design  control  and  verification:  (9) 
design  document  changes:  (10) 
subcontractor  QA  programs;  and  (11) 
audits. 

3.  Results  of  Actions  Taken  by  the 
Licensee  to  Determine  the  Quality  of 
Completed  Construction  Work.  Many 
construction  deficiencies  have  been 
identified  by  the  licensee  during  the 
conduct  of  the  QCP  and  other  quality 
reviews  and  reported  to  the  NRC 
pursuant  to  10  CFR  50.55(e)  which  could 
have  been  prevented  or  identified  in  a 
timely  manner  by  the  licensee  and  its 
contractors  had  there  been  a  properly 
managed  QA  program.  Major 
construction  deficiencies  identified  to 
date  by  the  quality  reviews  are  listed  in 
order  of  identification  and  include  the 
following; 

•  Welds  performed  using  an  unqualified 
welding  procedure  for  welds  greater 
than  0.864  inches. 

•  Unauthorized  stamping  of  fittings  and 
use  of  "high-stress"  stamps. 

•  ASME  structural  weld  and  welder 
qualification  deficiencies. 

•  Welds  performed  and  welders  not 
qualified  for  weld  thickness  range  per 
ASME  requirements. 

•  Approximately  2400  feet  of  small  bore 
piping  identified  with  questionable 
heat  treatment. 

•  Welder  qualifications  with  a 
substantial  number  of  documentation 
discrepancies. 

•  Carbon  steel  weld  rod  may  have  been 
used  for  a  portion  of  several  stainless 
steel  recirculation  line  welds. 

•  Electrical  cable  tray  installation  and 
inspection  deficiencies 

•  Hangers  installed  for  the  control  rod 
drive  system  are  of  indeterminate 
quality. 

•  Both  weld  and  radiograph  quality 
deficiencies  for  sacrificial  shield 
welds  and  radiograph  deficiencies 
identified  for  the  containment 
monorail  and  the  ventilation  stack. 

•  Deficiencies  in  the  H.  J,  Kaiser 
procurement  program  for  structural 
steel  and  other  materials. 

•  Inadequate  design  control  by  Sargent 
&  Lundy  (architect  engineer)  for 
electrical  separation. 
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•  Inadequate  weld  preparation  prior  to 
radiography  (ripples  not  removed) 
which  caused  masking  of 
discontinuities  in  some  welds. 

•  Reactor  control,  reactor  protection, 
and  neutron  monitoring  panels, 
including  Beld  installed  wiring  do  not. 
in  some  cases,  conform  to  design 
drawings  with  regard  to  cable 
separation. 

•  Inadequate  engagement  of  "gamma 
plugs"  in  large-bore  piping  and  lack  of 
heat  number  traceability  of  the 
"gamma  plugs."  (During  radiography 
of  a  pipe  weld,  a  gamma  source  is 
sometimes  inserted  through  a  small 
hole  in  the  side  of  the  pipe.  After 
radiography  the  hole  is  plugged  to 
provide  a  pressure  boundary.) 

•  Inadequate  inspection  program  and 
installation  procedures  for  "Nelson 
stud"  installation  for  cable  tray 
hangers. 

•  Concrete  and  steel  coating  program 
not  in  accordance  with  the  QA 
Program  and  the  Sargent  *  Lundy 
specification  requirements. 

•  Design  changes  made  to  the  Fire 
Protection  System  piping  in  the  cable 
spreading  room  in  1979  were 
inadequately  controlled. 

•  The  Sargent  &  Lundy  (architect 
engineer)  dynamic  stress  analysis  of 
small  bore  piping  is  questionable. 

•  Cable  oeparation  problem  with  regard 
to  division  separation  between  non- 
essential cables  being  bundled  with 
essential  cables  of  different  divisions. 

•  Pipe  support  installation  procedures 
did  not  contain  seismic  clearance 
criteria  between  pipe  supports  and 
cable  trays  or  conduit  and  associated 
supports  as  required  by  the 
specifiction. 

These  deficiencies  represent  those 
which  the  staff  considers  most 
significant.  There  were  additional  10 
CFR  50.55(e)  reports  made  by  the 
licensee  and  the  licensee  has  identified 
a  large  number  of  nonconformances 
(which  could  reflect  construction  or 
other  types  of  deficiencies).  As  of 
September  30,  1982  the  licensee's 
continuing  quality  confirmation  program 
reviews  had  identified  approximately 
4.200  nonconformances  of  which  about 
800  have  been  "dispositioned",  i.e..  the 
licensee  had  made  a  determination  as  to 
resolution.  (Inspection  Report  No.  50- 
358/82-12.  report  pending.)  The  large 
number  of  noncoriformance  reports  and 
the  significance  of  the  matters  being 
identified  corroborate  the  staff's  1981 
finding  of  significant  breakdown  in  the 
licensee's  quality  assurance  program. 


B.  Findings  Subsequent  to  Licensee 
Actions  Taken  to  Correct  QA  Failures 
ai.  d  Prevent  Recurrence 

Since  the  Immediate  Action  Letter 
was  issued  on  April  8, 1981  and  quahty 
assurance  and  management  deficiencies 
were  brought  to  the  attention  of  the 
licensee,  hardware  and  programmatic 
QA/QC  problems  have  been  identified 
by  the  NRC  and  the  National  Board  of 
Boiler  and  Pressure  Vessel  Inspectors. 
These  problems  are  discussed  in  the 
following  paragraphs  and  indicate  the 
licensee  and  the  constructor  are  still 
having  difficulty  implementing 
satisfactory  QA/QC  programs: 

During  an  inspection  conducted  the 
latter  part  of  1981  and  the  early  part  of 
1982  (Inspection  Report  No.  50-358/82- 
01,  issued  on  )une  24. 1982)  three  items 
of  noncompliance  were  identified.  The 
findings  concerned  (1)  the  failure  to 
clearly  establish  and  document  the 
authorities  and  duties  of  all  QA 
Department  persormel,  (2)  the  failure  to 
provide  adequate  certification  of 
qiialifications  of  all  QA  Department 
personnel,  and  (3)  the  failure  to  provide 
adequate  procedures.  The  licensee 
failed  to  adequately  address  the 
provisions  of  Regulatory  Guide  1.58 
(A.NSl  \45. 2.6-1978)  concerning 
personnel  in  the  QA  Department. 
Additionally,  inadequately  qualified 
personnel  were  reviewing  and 
approving  quality  procedures  controlling 
electrical  activities,  which  contained 
deficiencies. 

Furthermore,  as  a  result  of  the 
licensee  reviews  it  was  revealed  that 
some  weld  inspectors  involved  in  the 
QCP  Task  I,  Structural  Steel,  were  not 
adequately  certified  and  the  task  was 
stopped.  The  task  was  restarted 
following  upgrade  of  the  inspectors 
through  training  provided  by  additional 
certified  weld  inspectors. 

During  an  inspection  conducted  in 
March  and  April  1982  (Inspection  Report 
No.  50-358/82-05,  issued  on  July  1. 1982) 
two  items  of  noncoftipliance  were 
identified.  The  findings  concerned  the 
lack  of  implementation  and  timeliness  of 
corrective  actions  and  the  failure  to 
adequately  review  and  document 
potentially  reportable  matters. 

During  an  inspection  conducted  in 
April,  May,  and  June  of  1982  (Inspection 
Report  .\o.  50-358/82-06,  issued  on 
November  2,  1982)  two  items  of 
noncompliance  were  identified.  The 
findings  concerned  (1)  the  performance 
of  quality  activities  required  of  the 
welding  engineers  by  inadequately 
qualified  clerks  and  (2)  the  failure  to 
perform  required  calibrations  during  a 
critical  quality  activity,  Induction 
Heating  Stress  Improvement  (IHSI) 
program.  • 


A  recent  inspection  conducted  during 
June  and  July  of  1982  (Inspection  Report 
No.  50-358/82-10,  report  pending) 
identified  a  number  of  significant 
concerns.  These  cqncems  were 
discussed  with  the  licensee  on  July  9, 
July  15,  August  15,  and  October  19, 1982. 
Four  significant  items  of  concern 
(potential  items  of  noncompliance)  were 
identified:  (1)  The  inadequate  control 
and  documentation  of  welder 
qualifications:  (2)  the  failure  to  take 
corrective  actions  following  the 
identification  of  inadequate  records  to 
support  welder  qualifications;  (3)  the 
unauthorized  correction, 
supplementation,  and  alteration  of 
quality  records;  and  (4)  the  failure  to 
follow  procedures  controlUng  weld  filler 
metal  control,  logging  and  control  of 
requests  for  information/evaluation,  and 
imposition  of  reporting  requirements  on 
contractors.  The  NRC  findings 
concerning  welder  qualifications 
resulted  in  the  requalification  of 
approximately  100  active  onsite  welders 
and  the  need  for  the  licensee  to  develop 
a  program  to  evaluate  the  previous  work 
of  the  welders  whose  qualifications 
were  not  adequately  documented. 

An  inspection  was  conducted 
following  notificafion  of  the  Region  III 
Office  that  a  CG&E  Stop  Work  Order 
(SWO)  had  been  initiated  on  August  5, 
1982,  pertaining  to  Catalytic,  Inc.  (CI) 
activities  in  the  area  of  the  control  rod 
drive  system  hangers  and  supports.  CI  is 
a  contractor  of  the  licensee  performing 
construction  work  including  rework 
activities  identified  by  the  QCP 
program.  During  this  inspection 
conducted  during  August  and  September 
of  1982  (Inspection  Report  No.  50-358/ 
82-13,  report  pending),  significant 
concerns  were  identified  regarding  the 
implementation  of  CG&E's  quality 
assurance  program  and  its  management 
program  established  to  control  and 
monitor  the  activities  of  Catalytic,  Inc. 
(CI).  The  concerns  involved  the  areas  of 
(1)  the  description  of  organization  and 
functional  interfaces,  (2)  training  of  CI 
personnel,  (3)  design  control  measures, 
(4)  procedure  content  and 
implementation,  (5)  document  control, 
(6)  inspection  and  surveillance 
activities,  (7)  nonconforming  conditions, 
(8)  corrective  actions,  (9)  records,  and 
(10)  audits.  The  findings  were  discussed 
with  the  Ucensee  on  August  12, 
September  10  and  17,  and  October  19. 
1982. 

As  a  result  of  the  inspection  findings 
and  subsequent  discussions  with  the 
licensee.  Stop  Work  Orders  were  issued 
by  the  licensee,  stopping  all  essential 
work  by  CI  on  October  11. 1982.  pending 
resolution  of  the  programmatic  problems 
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identified  by  the  NRC  and  licensee 
reviews. 

The  licensee  has  initiated  Stop  Work 
Orders  in  addition  to  those  affecting  CI 
due  to  inadequate  quality  assurance  in 
the  areas  of  application  of  coatings 
(October  12, 1982),  electrical  cable 
installation  (October  12, 1982),  and 
special  process  procedures  (November 
1, 1982).  The  Stop  Work  Orders  involve 
ongoing  activities.  The  November  1, 1982 
Stop  Work  Order  involved  procedures 
not  meeting  requirements 
notwithstanding  that  the  procedures  had 
been  specifically  reviewed  by  CG&E  for 
adequacy  subsequent  to  the  issuance  of 
the  April  8, 1981  Immediate  Action 
Letter. 

Additionally,  during  the  week  of 
October  10, 1982,  the  Authorized 
Nuclear  Inspector  (ANI)  for  the  N-stamp 
holder  (H.  J.  Kaiser)  recalled  ASME 
work  packages  then  being  used  in  the 
field  because  of  the  performance  of 
ASME  code  work  (hanger  attachment 
removal  and  piping  cutouts)  was  outside 
the  approved  QA  Program  procedures. 
The  ASME  code  work  was  being 
controlled  and  performed  utilizing  an  H. 
J.  Kaiser  administrative  memo  which 
bypassed  the  ANI's  required 
involvement  in  the  code  activities.  The 
NRC  was  apprised  of  the  required 
corrective  actions  during  a  meeting 
involving  CG&E  and  H.  J.  Kaiser  on 
October  15, 1982.  The  corrective  actions 
taken  and  planned  were  considered 
acceptable  by  the  Authorized  Nuclear 
Inspector. 

The  National  Board  of  Boiler  and 
Pressure  Vessel  Inspectors,  at  the 
request  of  the  State  of  Ohio,  have  been 
onsite  since  March  1, 1982.  The  National 
Board  has  issued  three  interim  reports 
documenting  findings  regarding  ASME 
code  activities.  The  National  Board 
findings  include  deficiencies  in  the 
following  areas  regarding  on-going 
ASME  code  activities:  design  control, 
procurement,  procedures,  special 
processes,  nonconforming  conditions, 
and  corrective  actions.  The  findings  are 
generally  consistent  with  past  and 
present  NRC  findings. 

C.  Rework  Activities 

As  a  result  of  the  information 
obtained  from  the  licensee's  reviews  of 
plant  quality,  the  licensee  is  proceeding, 
prior  to  completion  of  the  relevant  QCP 
tasks,  to  initiate  rework  activities.  A 
major  example  of  rework  activities  is 
the  area  of  structural  steel  welding.  The 
reinspection  and  rework  of  structural 
steel  welds  located  in  a  number  of  areas 
of  the  plant  have  been  in  process  for  a 
number  of  months.  Approximately  70 
percent  of  the  structiiral  welds  are  being 
reworked  to  make  the  welds  acceptable. 


In  the  case  of  these  welds,  rework  is 
being  undertaken  prior  to  the  completion 
of  the  quality  reviews  to  determine  the 
acceptability  of  all  structural  steel  welds 
and  beam/hanger  materials.  The  rework 
of  these  welds  prematurely  may  result  in 
the  addition  of  new  weld  material  over 
unacceptable  weld  material  or  beam/ 
hanger  materials.  Following  completion 
of  the  quality  reviews  unacceptable 
areas  may  require  additional  rework 
activities.  This  approach  to  rework 
activities  indicates  a  lack  of  a 
comprehensive  management  program  to 
address  rework  activities  and  the  safety 
impact  of  those  activities  on  the  facility. 

m 

The  foregoing  information  indicates 
that:  1)  The  Zimmer  facility  has  been 
constructed  without  an  adequate  quality 
assurance  (QA)  program  to  govern 
construction  and  to  monitor  its  quality, 
resulting  in  the  construction  of  a  facility 
which  currently  is  of  indeterminate 
quality;  2)  substantial  efforts  are 
underway  to  determine  the  quality  cf 
past  construction  activities  and 
numerous  construction  deficiencies  have 
been  identified  and  are  continuing  to  be 
identified  such  that  both  reanalysis  and 
rework  will  be  required  to  bring  the 
facility  into  conformance  with  the 
application  and  regulatory  standards  on 
the  basis  of  which  the  construction 
permit  was  originally  issued:  and  3| 
rework  of  deficiencies  identified  by  the 
Quality  Confirmation  Program  (QCP) 
has  been  undertaken  prior  to  completion 
of  other  relevant  QCP  tasks  and  other 
reviews,  resulting  in  the  potential  for 
additional  reworking  of  the  same  item  if 
further  deficiencies  are  found,  as  has 
been  the  case,  by  the  quality  reviews. 
Consequently,  the  NRC  presently  lacks 
reasonable  assurance  that  the  Zimmer 
plant  is  being  constructed  in 
conformance  with  the  terms  of  its 
construction  permit  and  10  CFR  Part  50, 
Appendix  B,  and  that  there  is  adequate 
management  control  over  the  Zimmer 
project  to  ensure  that  NRC  requirements 
are  being  met. 

The  verification  of  the  facility's 
quality  and  appropriate  actions  to 
correct  deficiencies  in  construction  are 
of  utmost  importance  to  the  public 
health  and  safety  should  the  licensee 
receive  a  Ucense  to  operate  the  facility. 
Moreover,  the  licensee  must  be  in  a 
position  to  assure  that  its  construction 
activities  have  been  properly  carried  out 
in  accordance  with  Commission 
requirements,  as  the  Commission 
inspectors  are  not  able  to  personally 
verify  every  individual  aspect  of 
construction  that  may  impact  on  safety. 
In  view  of  the  importance  to  safety  of 
construction  verification  and  corrective 


actions  and  the  past  pattern  of  quality 
assurance  deficiencies,  the  Commissic^n 
has  concluded  that  safety-related 
construction,  including  rework  activities, 
should  be  suspended  until  there  is 
reasonable  assurance  that  future 
construction  activities  will  be 
appropriately  managed  to  assure  that 
rework  activities  and  all  other 
construction  activities  will  be  conducted 
in  accordance  with  10  CFR  Part  50, 
Appendix  B,  and  other  Commission 
requirements.  The  Commission  has 
further  determined  that  in  light  of  the 
foregoing  considerations  the  public 
health,  safety  and  interest  require 
suspension  of  construction,  effective 
immediately  pending  further 
authorization. 

IV 

Accordingly,  pursuant  to  sections  103, 
161i,  182  and  186  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  the 
Commission's  regulations  in  10  CFR 
Parts  2  and  50,  it  is  hereby  ordered  that: 

A.  Elffective  immediately,  safety- 
related  construction  activities,  including 
rework  of  identified  deficient 
construction,  shall  be  suspended, 

B,  The  licensee  shall  show  cause  why 
safety-related  construction  activities, 
including  reworking  activities,  should 
not  remain  suspended  until  the  licensee: 

(1)  Has  obtained  an  independent 
review  of  its  management  of  the  Zimmer 
project,  including  its  quality  assurance 
program  and  its  quality  verification 
program,  to  determine  measures  needed 
to  ensure  that  construction  of  the 
Zimmer  plant  can  be  completed  in 
conformance  with  the  Commission's 
regulations  and  construction  permit. 

(a)  The  independent  organization 
conducting  this  review  shall  be 
knowledgeable  in  QA/QC  matters  and 
nuclear  plant  construction  and  shall  be 
acceptable  to  the  Regional 
Administrator.  The  independent 
organization  shall  make 
recommendations  to  the  licensee 
regarding  necessary  steps  to  ensure  that 
the  construction  of  the  facility  can  be 
completed  in  conformance  with  the 
Commission's  regulations  and  the 
construction  permit.  A  copy  of  the 
independent  organization's 
recommendations  and  all  exchanges  of 
correspondence,  including  drafts, 
between  the  independent  organization 
and  CG&E  shall  be  submitted  to  the 
Regional  Administrator  at  the  same  time 
as  they  are  submitted  to  the  licensee.  In 
making  recommendations,  the 
independent  organization  shall  consider 
at  a  minimum  the  following  alternatives 
for  management  of  the  Zimmer  project 
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and  shall  weigh  the  advantages  and 
disadvantage*  of  each  alternative: 

1.  Strengthening  the  present  CG&E 
organization. 

2.  Creation  of  an  organizational 
structure  where  the  construction 
management  of  the  project  is  conducted 
by  an  experienced  outside  organization 
reporting  to  the  chief  executive  officer  of 
CG&E. 

3  Creation  of  an  organizational 
structure  where  the  quality  assurance 
program  is  conducted  by  an  experienced 
outside  organization  reporting  to  the 
chief  executive  officer  of  CG&E. 

4.  Creation  of  an  organizational 
structure  with  both  quality  assurance 
and  construction  project  management 
conducted  by  an  experienced  outside 
organization  reporting  to  the  chief 
executive  officer  of  CG&E. 

(b)  The  licensee  shall  submit  to  the 
Regional  Administrator  the  licensee's 
recommended  course  of  action  on  the 
basis  of  this  independent  review.  In 
evaluating  the  recommendations  of  the 
independent  organization,  the  licensee 
shall  address  why  it  selected  particular 
alternatives  and  rejected  others.  The 
licensee's  recommendations  and  its 
schedule  for  implementation  of  those 
recommendations  shall  be  subject  to 
approval  by  the  Regional  Administrator. 

(2)  Following  the  Regional 
Administrator's  approval  in  accordance 
with  secUoo  IV  B(lKb). 

(a)  Has  submitted  to  the  Regional 
Administrator  an  update(f 
comprehensive  plan  to  verify  the  quality 
of  construction  of  the  Zimmer  facility 
and  the  Regional  Administrator  of  NRC 
Region  III  has  approved  such  plan.  In 
preparing  this  updated  comprehensive 
plan,  the  Hcensee  shall  review  the 
ongoing  Quahty  Confirmation  Program 
to  determine  whether  its  scope  and 
depth  should  be  expanded  in  light  of  the 
hardware  and  programmatic  problems 
identified  to  date.  The  updated  plan     % 
shall  include  an  audit  by  a  qualified 
outside  organization,  which  did  not 
perform  the  activities  being  audited,  to 
verify  the  adequacy  of  the  quality  of 
construction:  and 

(b)  Has  submitted  to  the  Regional 
Administrator  a  comprehensive  plan. 
based  on  the  results  of  the  verification 
program,  for  the  continuation  of 
construction,  including  reworking 
activities,  and  the  Regional 
Administrator  has  confirmed  in  writing 
that  there  is  reasonable  assurance  that 
constnictiMi  will  proceed  in  an  orderly 
maimer  and  will  be  conducted  in 
accordance  with  the  requirements  of  the 
Commission's  regulations  and 
Construction  Permit  No.  CPPR-88. 

(3)  The  Regional  Administrator  may 
relax  all  or  part  of  the  conditions  of 


section  IV .B  for  resumption  of  specified 
construction  activities,  provided  such 
activities  can  be  conducted  in 
accordance  with  the  Commission's 
regulations  and  the  provisions  of  the 
construction  permit 


Within  25  days  of  the  date  of  this 
order,  the  licensee  may  show  cause  why 
the  actions  described  in  section  IV 
should  not  be  ordered  by  filing  a  written 
answer  under  oath  or  affirmation  that 
sets  forth  the  matters  of  fact  and  law  on 
which  the  licensee  relies.  As  provided  in 
10  CFR  2.202(d),  the  licensee  may 
answer  by  consenting  to  the  order 
proposed  in  section  IV  of  this  order  to 
show  cause.  Upon  the  licensee's 
consent,  the  terms  of  section  IV.B  of  this 
order  will  become  effective. 
Alternatively,  the  licensee  may  request 
a  hearing  on  this  order  within  25  days 
after  the  issuance  of  this  order.  Any 
request  for  a  hearing  or  answer  to  this 
order  shall  be  submitted  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.Q  20555.  A 
copy  of  the  request  or  answer  shall  also 
be  sent  to  the  Director,  Office  of 
Inspection  and  Elnforcement,  and  to  the 
Executive  Legal  Director  at  the  same 
address,  and  to  the  Regional 
Administrator,  NRC  Region  III.  799 
Roosevelt  Road,  Glen  Ellyn,  Illinois 
60137.  A  request  for  a  hearing  shall  not 
stay  the  immediate  effectiveness  of 
section  fV.A  of  this  order. 

If  the  licensee  requests  a  hearing  on 
this  order,  the  Commission  will  issue  an 
order  designating  the  time  and  place  of 
hearing.  If  a  hearing  is  held,  the  issues  to 
he  considered  at  such  a  hearing  shall  be 
whether  the  facts  set  forth  in  sections  II 
and  III  of  this  order  are  true  and 
whether  this  order  should  be  sustained. 

Commissioners  Aheame  and  Roberts 
dissent  from  this  decision.  Their 
dissenting  views  are  attached. 

It  is  so  ordered. 

Dated  at  Washington,  D.C.,  this  12th  day  of 
November  1982. 

For  the  Commission. 
(ohn  C.  Hoyle, 
Acting  Secretary  of  the  Commission. 

Dissenting  Views  of  Commissioner 
Aheame 

I  agree  with  both  the  substance  and 
the  direction  for  change  described  in 
this  order.  However,  I  would  have 
simply  issued  a  Show  Cause  Order  and 
would  not  have  made  it  immediately 
effective. 


Dissenting  View  of  Commissioner 
Roberts 


I  disagree  with  the  action  taken  by  the 
Commission  majority  on  several 
grounds.  First,  I  believe  the 
Commission's  action  in  immediately 
suspending  construction  at  the  Zimmer 
facility  is  precipitous.  EarHer  this  year, 
Cincinnati  Gas  and  Electric  Company 
(CG&E)  made  substantial  changes  in  its 
management  structure  in  order  to 
manage  more  effectively  construction 
activities  and  to  monitor  more  carefully 
quality  assurance  programs.  Despite  the 
fact  that  this  new  organizational 
structure  is  relatively  untested,  the 
Commission  is  now  suspending  effective 
immediately  all  construction  and 
corrective  actions  at  the  site. 
Additionally,  the  NRC  Staff  admits  that 
CG&E's  enhanced  Quality  Confirmation 
Program  (QCP)  and  large  quality  control 
staff  is  effectively  identifying  existing 
construction  problems.  Moreover,  to  the 
extent  that  actual  construction 
deficiencies  have  been  found,  CG&E's 
management  has  demonstrated  its 
willingness  to  take  strong  remedial 
actions  by  issuing  stop  work  orders  in 
those  areas  where  construction 
deficiencies  have  been  found.  In  a  plant 
that  is  approximately  98  percent 
complete,  the  Commission  is  requiring 
the  relatively  few  remaining 
construction  activities  and  the  ongoing 
corrective  actions  necessitated  by  the 
QCP  to  stop  immediately  while 
additional  organizational  changes  are 
implemented. 

Second,  I  believe  the  Commission's 
action  does  not  comport  with  its  own 
practice.  In  Licensees  Authorized  to 
Possess  '  *  *  Special  Nuclear 
Materials.  CIJ-77-3,  5  NRC  16,  20  (1977). 
the  Commission  said  that  "[a]vailable 
information  must  demonstrate  the  need 
for  [such]  emergency  actions  and  the 
insufficiency  of  less  drastic  measures" 
(emphasis  added).  See  also  Consumers 
Power  Co.  (Midland  Plant,  Units  1  &  2). 
CLI-73-38,  6  AEC  1082, 1083  (1973).  I 
believe  that,  in  this  case,  some  of  the 
less  drastic  alternatives  proposed  by  the 
Staff  would  be  adequate  to  resolve  the 
problems  at  this  facility.  For  example, 
the  Commission  could  send  CG&E  a 
letter  indicating  that  at  this  time  the 
Commission  does  not  have  sufficient 
information  to  conclude  that  Zimmer 
has  been  constructed  in  substantial 
conformance  with  the  construction 
permit  The  Commission  could  request 
the  provision  of  information  on  the  part 
of  CG&E  which,  if  available,  would 
provide  the  Commission  with  the 
necessary  assurance.  See  10  CFR 
50.54(f). 
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Third,  in  the  absence  of  willfulness, 
the  Commission  may  suspend 
construction  effective  immediately  in 
accordance  with  Section  9b  of  the 
Administrative  Procedures  Act  and  the 
Commission's  regulations  only  if  the 
Commission  finds  that  the  public  health, 
safety,  or  interest  requires  such  action.  I 
do  not  believe  that  the  concerns  listed  in 
the  Commission's  Order  show  that  the 
public  health  and  safety  requires 
immediate  suspension  of  all 
construction  and  corrective  actions  at 
the  Ziramer  site.  Indeed.  Mr.  James 
Keppler,  the  Region  HI  Administrator, 
has  stated  that  CG&E's  QCP  has  been 
successful  in  identifying  existing 
nonstruction  problems.  Transcript  of 
Public  Meeting  on  the  Status  of  Zimmer. 
October  28, 1982  at  5.  Additionally,  most 
of  the  NRC  inspection  findings  arising 
out  of  the  QCP  point  to  administrative  or 
procedural  deficiencies,  rather  than  to 
tictual  material  or  construction  errors. 
While  the  NRC's  level  of  confidence  in 
the  adequacy  of  the  plant  construction 
has  been  reduced,  it  has  not  been  shown 
by  the  NRC  that  problems  exist  which 
require  immediate  resolution  to  protect 
the  public  health  and  safety.  Moreover.  1 
do  not  believe  this  action  is  in  the  puhlir 
interest. 

I  am  also  concerned  that  the  Order 
has  been  approved  without 
consideration  for  the  Applicants 
proposal  to  correct  management  and 
construction  problems.  That  proposal, 
outlined  in  a  letter  to  the  Commissioners 
dated  November  10. 1982.  contained  all 
of  the  essential  elements  approved  by 
tiiis  Order.  Specifically,  the  proposal 
rails  for  obtaining  new  project 
management,  stopping  all  rework  on 
quality  confirmation  matters,  and  an 
Independent  third  party  review  to 
confirm  the  acceptability  of  selected 
safety  systems.  In  view  of  the  voluntary 
iioreement  by  CG&E  to  such  drastic 
measures.  I  feel  that  this  Order  is 
primarily  punitive  in  nature  and  does 
little  to  correct  problem  in  the  interest  of 
public  health  and  safety. 

Finally.  I  disagree  with  the 
Commission's  Order  because  of  the 
potential  for  delay  inherent  in  this 
procedure.  CG&E  has  an  absolute  right 
to  a  hearing  on  the  Commission's  Order. 
if  CG&E  avails  itself  of  this  right,  then 
other  "interested  persons"  will  be 
entitled  to  demand  a  hearing.  Once 
started,  the  hearing  would  be  difficult  to 
bring  to  an  expeditious  close.  Even  if  the 
Staff  and  CG&E  were  to  reach 
agreement  on  the  corrective  actions  to 
be  taken,  litigation  of  the  requirements 
imposed  by  the  Commission  Order 
would  continue.  Consumers  Power  Co. 
(Midland  Plant,  Units  1  &  2),  ALAB-315, 


3  NRC  101  (1976);  Dairyland  Power 
Cooperative  (LaCrosse  Boiling  Water 
Reactor),  LBP^l-7,  13  NRC  257.  264-65 
(1981). 
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(Docket  No.  50-2451 

The  Connecticut  Light  &  Power  Co.  et 
al.;  Issuance  of  Amendment  to 
Provisional  Operating  License 

The  U.S.  Nucle.-Hr  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  .No.  87  to  Provision,^! 
Operating  License  .No.  DPR-21.  issued  to 
ihe  Connecticut  Lig'c!  anc  I'cwer 
Company,  the  f  iartfoid  i-HecUrc  Light 
Compdny,  Western  Massachusetts 
Electric  Company,  and  Northeast 
Nuclear  Energy  Company  (the 
licensees],  which  revised  the  Technical 
Specifications  for  operation  of  the 
Millstone  .Nuclear  Power  Station,  Unit 
No.  1  (the  fdciiityj  located  in  W'aterford, 
Connecticut.  This  amendment  is 
effective  as  of  its  date  of  issuance. 

The  amendment  approves  revised 
Technical  Specification  provisions  to 
allow  start-up  following  the  plant  outage 
for  Rclo.yd  6 

The  application  for  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  October  15,  1982.  as 
supplemented  November  2,  1982;  (2) 
Amendment  No.  87  to  License  No.  DPR- 
21,  including  the  Commission's 
transmittal  letter,  and  (3)  the 
Commission's  related  Safety  Evaluation. 
These  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street.  N.W.. 
Washington,  D.C.  and  at  the  Waterford 
Public  Library.  Rope  Ferry  Road.  Route 
156,  Waterford.  Connecticut  06385.  A 
single  copy  of  items  (2)  and  (3)  may  be 


obtained  by  request  addressed  to  the 
U.S.  .Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555,  Attention: 
Director,  Division  of  Licensing. 

Dated  at  Uulhesda.  .Maryland,  this  12th  day 
of  November,  1982. 

Fo!  thp  Nuclear  Regulatory  Commission. 

Dennis  M.  Crutchfield, 

Chief.  Operating  Reactors  Branch  No.  5. 
Division  of  Licensing. 

|FR  Doc  82-31678  Filed  11-17-.«2;«:4S  am) 
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[Docket  No  50-2451 

Ncrtheas*  ^^uclear  Energy  Co  , 
Systematic  Evaluation  program; 
Availability  of  Draft  Integrated  Plant 
Safety  Assessment  Report  for  the 
Millstone  Nuclear  Power  Station,  Unit  1 

The  Nuclear  Regulatory  Commission's 
(NRC)  Office  of  Nuclear  Reactor 
Regulation  (NRR)  has  published  Us  Draft 
Integrated  Plant  Safety  Assessment 
Report  related  to  Millstone  .Nuclear 
Power  Station.  Unit  1.  which  is  operated 
by  Northeast  .Nuclear  Energy  Company 
in  Waterford,  Connecticut. 

The  report  documents  the  review 
completed  under  the  Systemat)r 
Evaluation  Program  (SEP).  The  SEP  was 
initiated  by  the  NRC  to  review  the 
design  of  older  operating  nuclear  reactor 
plants  to  reconfirm  and  document  their 
safety.  The  review  has  proxided  for  (1) 
An  assessment  of  the  significance  of 
differences  between  current  technical 
positions  on  selected  safety  issues  and 
these  that  existed  when  the  Millstone  1 
Plant  was  licensed,  (2)  a  basis  for 
deciding  on  how  these  differences 
should  be  resolved  in  an  integrated 
plant  review,  and  (3)  a  documented 
fvaluation  of  plant  safety  Equipment 
and  procedural  changes  ha\e  been 
identified  as  a  result  of  the  re\  lew.  It  is 
expected  that  the  final  version  of  this 
report  and  its  supplements  will  form 
part  of  the  basis  for  considering  the 
issuance  of  a  full-term  operating  license 
in  place  of  existing  provisional  operating 
license. 

The  report  is  being  referred  to  th^- 
Advi.sory  Committee  on  Reactor 
Safeguards  and  is  being  mflde  available 
at  the  NRC's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington.  DC. 
20555  and  at  the  Waterford  Public 
Library,  Rope  Ferry  Road.  Route  156, 
Waterford,  Connechcut  for  inspection 
and  copying.  Single  copy  of  this  report 
(Document  .No.  NURE&4)824)  may  be 
requested  from  the  U.S.  .Nuclear 
Regulatory  Commission.  Director, 
Division  of  Technical  Information  and 
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Document  Control.  Washington.  D.C. 
20555,  Attention:  Publications  Unit. 

Dated  at  Bethesda.  Maryland,  this  5th  day 
of  November  1982. 

For  the  Nuclear  Regulatory  Commission 
Thomas  V.  Wambach, 
Acting  Chief.  Operating  Reactors  Branch  No 
5.  Division  of  Licensing. 

|FR  Doc.  82-31678  Filed  11-17-82;  8  45  ami 
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[Docket  No.  50-245] 

Northeast  Nuclear  Energy  Co.,  et  al.; 
Notice  of  Issuance  of  Amendment  to 
Provisional  Operation  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  86  to  Provisional 
Operating  License  No.  DPR-21,  to  the 
Connecticut  Light  and  Power  Company, 
the  Hartford  Electric  Light  Company, 
Western  Massachusetts  Electric 
Company,  and  Northeast  Nuclear 
Energy  Company  (the  licensees),  which 
revised  the  Technical  Specifications  for 
operation  of  the  Millstone  Nuclear 
Power  Station,  Unit  1  (the  facility), 
located  in  the  town  of  Waterford, 
Connecticut.  The  amendment  is  effective 
on  its  date  of  issuance. 

The  amendment  modifies  the 
Appendix  A  Technical  Specifications  to 
incorporate  revised  operating  limits 
associated  with  the  modifications  to  the 
Scram  Discharge  Volume  (SDV)  for 
improved  hydraulic  coupling,  which 
replaces  the  interim  license  conditions 
imposed  by  the  Commission's  Order  of 
October  2, 1980,  issued  by  the  Office  of 
Inspection  and  Enforcement. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  .\ct  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  \,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration 

For  further  details  with  respect  to  th;s 
action,  see  (1)  the  application  for 
amendment  dated  October  16, 1980.  and 
supplements  thereto  dated  December  9, 
1981,  March  9,  October  15  and 
November  2, 1982,  (2)  Amendment  No 
86  to  License  No.  DPR-21,  including  its 
transmittal  letter,  and  (3)  the 
Commission's  related  Safety  Evaluation, 
including  the  Technical  Evaluation 
Report,  dated  August  31,  1982,  prepared 
by  the  Commission's  contractor, 
Franklin  Research  Center.  All  of  these 


items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street,  NW..  Washington, 
DC  20555,  and  at  the  Waterford  Public 
Library,  Rope  Ferry  Road,  Route  156, 
Waterford  Connecticut.  A  copy  of  items 
(2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC.  20555,  Attention:  Director.  Division 
of  Licensing. 

Dated  at  Bethesda.  Maryland,  this  12th  day 
of  .November,  1982. 

For  the  Nuclear  Regulatory  Commission. 
Dennis  M.  Cmtchfield, 
Chief  Operating  Reactors  Branch  So.  5. 
Division  of  Licensing. 
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[Project  WM-10] 

Receipt  of  a  Site  Characterization 
Report  From  the  U.S.  Department  of 
Energy 

AGENCV:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  receipt  of  a  Site 

Characterization  Report  From  the  U.S. 

Department  of  Energy. 

summary:  The  U.S.  Department  of 
Energy  (DOE)  has  filed  with  the  Nuclear 
Regulatory  Commission  (Commission)  a 
Site  Characterization  Report  (SCR)  for  a 
candidate  high-level  waste  repository  on 
the  Hanford  Reservation  in  the  State  of 
Washington.  This  SCR  was  received  by 
the  Commission  November  12,  1982,  and 
has  been  designated  as  Project  WM-10. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Hubert  [.  Miller,  Chief,  High-Level 
Waste  Technical  Development  Branch, 
Division  of  Waste  Management,  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555. 

SUPPLEMENTARY  INFORMATION:  The 
submission  of  an  SCR  is  pursuant  to  the 
Commissions  procedural  rule  regarding 
disposal  of  high-level  radioactive  wastes 
in  geologic  repositories.  The  rule  is 
codified  at  10  CFR  Part  60  and  was 
published  February  25,  1981  (46  FR 
13971),  In  accordance  with  §  60.11,  "As 
early  as  possible  after  commencement 
of  planning  for  a  particular  geologic 
repository  operations  area,  and  prior  to 
site  characterization,  the  DOE  shall 
submit  ,  .-.  a  Site  Characterization 
Report. 

The  NRC  staff  review  of  this  SCR  is 
not  a  licensing  proceeding,  but  an 
ongoing  pre-application  process.  This 
process  is  designed  to  enable  DOE  to 
gather  the  information  it  needs  to  decide 
whether  to  apply  for  a  license — or  more 
specifically,  an  NRC  authorization  to 


construct  a  repository  at  a  particular 
site.  The  SCR  review  process  is  intended 
to  be  a  vehicle  for  identifying  at  an  early 
stage  what  the  specific  potential 
licensing  issues  are  at  a  site  based  on 
what  is  known  from  investigations  to 
date.  It  permits  an  opportunity  for 
consultation  between  the  DOE  and 
NRC,  with  public  involvement,  on  the 
site  characterization  and  data  gathering 
programs  that  the  DOE  plans  in  order  to 
be  able  to  address  and  resolve  identified 
issues.  To  ensure  continuous  review  of 
DOE  activities  at  each  site,  DOE  is 
required  by  NRC  regulations  to  submit 
semiannual  reports  on  the  progress  of 
site  characterization. 

It  should  also  be  noted  that  under  10 
CFR  Part  51,  §  51.40(d),  DOE  is  required 
to  characterize  at  least  three  sites 
representing  two  geologic  media,  one  of 
which  is  not  salt,  as  "the  minimum 
necessary  to  satisfy  the  requirements  of 
NEPA  [the  National  Environmental 
Policy  Act]."  DOE  has  informed  NRC 
that  it  has  ongoing  studies  at  Yucca 
Mountain  at  the  Nevada  Test  Site  (NTS), 
as  well  as  salt  sites  in  the  Gibson  Dome 
area  of  Utah's  Paradox  Basin,  the  Texas 
Panhandle  area  of  the  Permian  Basin, 
and  four  salt  domes  in  the  Gulf  Interior 
Region  in  Louisiana,  Mississippi,  and 
Texas.  DOE  has  not  notified  NRC  of  any 
final  decision  as  to  which  of  the  sites  it 
will  characterize. 

The  specific  requirements  for  contents 
of  the  SCR  are  contained  in  §  60.11(a). 
Further  guidance  on  preparing  an  SCR  is 
contained  in  NRC  Regulatory  Guide  4.17, 
"Standard  Format  and  Content  of  Site 
Characterization  Reports  for  High-Level 
Waste  Geologic  Repositories."  Copies  of 
Reg.  Guide  4.17  are  available  from  NRC/ 
GPO  Sales  Program,  Division  of 
Technical  Information  and  Document 
Control,  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

In  accordance  with  §  60.11(d),  the 
Director  of  NRC's  Office  of  Nuclear 
Material  Safety  and  Safeguards 
(Director)  will,  over  the  next  several 
months,  prepare  a  Draft  Site 
Characterization  Analysis  (Draft  SCA) 
of  the  information  provided  in  the  SCR. 
A  notice  announcing  the  availability  of 
this  analysis  and  inviting  the  public  to 
comment  will  be  published  in  the 
Federal  Register.  A  period  pot  less  than 
90  days  will  be  allowed  for  public 
comments  on  the  Draft  SCA.  The 
Director  will  then  prepare  a  final  site 
characterization  analysis  issuing  an 
opinion  that  the  Director  has  either  no 
objection  to  DOE's  site  characterization 
program,  if  such  an  opinion  is 
appropriate,  or  specific  objections  to 
DOE's  proceeding  with  characterization 
of  the  named  site.  In  addition,  the 
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Director  may  make  specific 
recommendations  to  DOE  on  matters 
relating  to  its  site  characterization 
activities.  This  SCA  will  be  a  critique  of 
the  plans  of  the  DOE  contained  in  the 
SCR.  Readers  of  the  SCA  interested  in 
detailed  aspects  of  the  DOE  site 
characterization  program  wnll  have  to 
consult  the  SCR.  Therefore,  to  be  in  the 
best  position  to  review  the  NRC  SCA 
when  it  is  issued,  it  is  advised  that 
copies  of  the  SCR  be  obtained  now  (see 
the  last  paragraph  below]. 

Subpart  C  of  10  CFR  Part  60  states 
that  requests  for  consultation  may  be 
made  in  writing  by  representatives  of 
state,  indian  tribal,  and  local 
governments  and  may  include,  among 
other  things,  a  review  of  NRC 
regulations,  licensing  procedures, 
potential  schedules,  and  the  tj'pe  and 
scope  of  state  activities  in  the  future 
licensing  review  process  as  permitted  by 
law.  For  further  information  regarding 
Subpart  C  of  10  CFR  60.  please  refer  to 
this  portion  of  the  Code  of  Federal 
Regulations  or  to  the  Federal  Register 
Notice  dated  February  25.  1981  |46  FR 
1.3971), 

A  copy  of  the  SCR  for  the  Hanford  site 
is  available  for  public  inspection  at  the 
Nuclear  Regulatory  Commission.  Public 
Document  Room,  1717  H  Street. 
Washington,  DC  20555.  Copies  of  the 
SCR  are  available  from  the  U.S. 
Department  of  Energy,  Ridiland 
Operations  Office,  ATTN:  Mr.  Lpp 
Olson.  P.O.  Box  550.  Richland.  VVA 
99352,  Telephone  (509)  376-7334  or  FFS 
444-7334. 

Dated  at  Silver  Spring,  Mdryiand.  this  12th 
d.iv  of  November  1982. 

Fur  Ihe  .Nuclfiar  Regulatory  Commission. 
Robert  E,  Browning, 
Deputy  Director.  Division  of  Waste 
Management. 

|FR  D,),    p:-.)ih-'i  Kiii'il  n-17-«2;  8:45  am| 
BILLING  CODE  759<M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  12806;  (811-3383)1 

Maxim  Growth  Fond,  Inc.;  Filing  of 
Application 

Novemb&r  12, 1982. 

Notice  is  hereby  given  that  Maxim 
Growth  Fund,  Inc..  ("Applicant"),  1675 
Broadway,  Denver,  CO  80202,  registered 
under  the  Investment  Company  Act  of 
1940  rActl  as  an  open  end,  diversified, 
management  investment  company,  filed 
an  application  on  September  17,  W82, 
for  an  order  of  the  Commission  pursuant 
to  Section  8(f)  of  the  Act  declaring  that 
Applicant  ha«  ceased  to  be  an 


investment  company  as  defined  in  the 
Act.  All  interested  persons  are  referred 
to  the  application  an  fite  with  the 
Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below. 

Applicant  a  Maryland  corporation, 
states  that  on  January  19.  1962.  it  filed  a 
legistration  stat-ement  pursuant  to 
Section  8  of  the  Art.  .Applicant  states 
that  its  registration  siatement  under  the 
Securities  Act  of  1933  was  never 
declared  effective,  .Applicant  rppreserits 
that  it  has  not  made  a  pubUc  offering  of 
its  securities  and  docs  not  have  more 
than  100  securityholders  for  purposes  of 
section  3(c)(1)  of  the  Act. 

Applicant  states  thai  Maxim  .Account 
C  of  Insuramerica  Corporation,  a  unit 
investment  trust  registered  under  the 
Act.  serves  as  a  vehicle  for  investment 
in  Applicant.  However,  acne. '-ding  to  the 
application.  Applicant  ha.'-  never 
engaged  in  any  business  activ  ities  other 
than  its  initial  registration  and  does  not 
propose  to  engage  in  any  activities  other 
than  those  necessar\  'o  wind  up  its 
affairs. 

Applicant  repiesorts  that  it  has  no 
debts  or  other  outstanding  liabilities;  it 
has  no  securitj  holders;  and  it  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

Sertion  8(r|  of  the  Act  provides,  in 
pertinent  pari,  that  whenever  the 
Commission,  on  its  own  motion  or  upon 
application,  finds  that  a  registered 
investment  com.pany  has  ceased  to  be 
an  investment  conrpany,  it  shall  so 
declare  by  order,  and  upon  the 
effectiveness  of  such  order,  the 
registration  of  such  company  under  the 
Act  shall  cease  to  be  in  effect. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
December  7,  1982.  at  5;.30  p.m.,  submit  to 
the  Commission  in  writing,  a  request  for 
a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reasons  for 
such  request  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  coTimunication 
should  be  addressed:  Secrptary. 
Securities  and  Exchange  Commission, 
Washington.  DC  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attorney- 
at-law,  by  certificate]  shall  be  filed 
contemporaneously  wtth  the  request.  An 
order  disposing  of  the  application  herein 
will  be  issued  as  of  course  following 
said  date  unless  the  Commission 
thereafter  orders  a  hearing  upon  request 
or  upon  its  own  motion.  Persons  who 


request  a  hearing,  or  advice  as  to 
whether  a  hearing  is  ordered,  will 
receive  any  notices  and  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any 
postponem.ents  thereof 

For  the  Coinmis&ioa.  by  tlie  Division  of 
Investment  Management  pursuant  to 
delegated  authority 
George  A   Fit/simmons. 
Secretary. 

|FR  noc  82-31398  Filed  n-I7-«>;B^«i^ 
BILLWIG  CODE  »010-{>1-« 


(Release  No.  12804:  (812-5286)  j 

NEL  Equity  Fund,  Inc.  et  ai.;  Filing  of 
Application 

November  10.  1982. 

Notice  is  hereby  given  that  NEL 
Equity  Fund,  Inc.,  N^EL  Retirement 
Equity  Fund.  Inc.,  NEL  Growth  Fund. 
Inc..  NEL  Income  Yv.t.:\.  ly^r  ,  NFL  Tax 
Exempt  Bond  Fund.  Inr   ,-i-d  .\KL  Cash 
Management  Trust  (collectively,  the 
■'Funds"),  each  of  which  is  a  registered, 
open-end,  management  investment 
company,  and  K?L  Equitv  Services 
Corporation  ( ■NELESCO";  together  with 
the  Funds,  the  "'Applicants"),  501 
Boylston  Street,  Boston,  Massachusetts 
02117,  filed  an  application  on  August  23. 
1982.  and  an  amendment  thereto  on 
October  27. 1982.  pursuant  to  Section 
6(c)  of  the  investment  Company  Act  of 
1940  ("Act")  for  an  order  of  the 
Commission  eiiempting  Applicants  from 
the  provisions  of  Section  22(d)  of  the  Act 
and  Rule  22d-l  thereunder  to  the  extent 
necessary  to  permit  sales  of  the  shares 
of  the  Funds  at  net  asset  value  to  certain 
Affiliated  Employees  (as  defined  below). 
The  apphcation  also  requests  that  the 
relief  provided  by  the  order  extend  to 
any  additional  "open-end  management 
companies"  as  may  in  the  future  be 
described  in  a  registration  statement 
filed  pursuant  to  Section  8  of  the  Act  as 
a  NEL  Fund  or  a  member  of  the  NEL 
group  of  funds  ("Future  NEL  Funds"). 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  represcrtntirrns 
contained  therein,  which  are 
summarized  below    S;.r:h  persnns  are 
also  referred  to  the  Ad  for  the  complete 
text  of  the  pro\'isions  thereof  from  which 
an  exemption  rs  being  trought 

According  to  the  application. 
NELESCO,  a  Massachusetts  corporation 
and  a  registered  broker-dealer  under  the 
Securities  Exckange  Act  of  1934,  serves 
as  principal  undenvriler  for  each  of  the 
Funds,  NELESCO  is  a  wholly-owned 
subsidiary  of  New  England  Mutual  Life 
Insurance  Company  ("New  England 
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Life"),  a  mutual  life  insurance  company 
organized  under  Massachusetts  law. 
New  England  Life  serves  as  investment 
adviser  to  NEL  Cash  Management  Trust. 
NEL  Income  Fund  and  NEL  Tax  Exempt 
Bond  Fund.  Loomis,  Sayles  and 
Company,  Incorporated  ("Loomis, 
Sayles"),  an  indirect  subsidiary  of  New 
England  Life,  serves  as  investment 
adviser  to  the  other  Funds  and  as  sub- 
adviser  to  NEL  Income  Fund  and  NEL 
Tax  Exempt  Bond  Fund,  and  also  serves 
as  investment  adviser  to  the  Loomis- 
Sayles  Capital  Development  Fund  and 
Loomis-Sayles  Mutual  Fund. 

AppUcants  state  that  New  England 
Life  has  eight  existing  direct  and 
indirect  subsidiaries  (together  with  any 
such  subsidiaries  hereafter  created  or 
acquired,  the  "New  England 
Companies").  In  addition.  Applicants 
state  that  New  England  Life  and  its 
insurance  company  subsidiaries  have 
contractual  agreements  with 
approximately  95  general  agents  and 
approximately  3,400  agents  (together 
with  any  such  general  agents  or  agents 
hereafter  appointed  by  New  England 
Life  or  its  insurance  company 
subsidiaries,  the  "New  England  Life 
Agents")  authorizing  the  sale  of  certain 
insurance  products.  Applicants  further 
state  that  approximately  80%  of  New 
England  Life  Agents,  and  virtually  all  of 
such  agents  who  are  Ucensed  to  sell 
securities,  are  registered  representatives 
of  NELESCO  authorized  by  NELESCO  to 
market  Fund  shares  and  as  such  receive 
information  regarding  the  Funds  from 
NELESCO  on  a  continuing  basis.  Other 
New  England  Life  Agents  also  allegedly 
receive  information  concerning  the 
Funds  through  internal  company 
publications  circulated  to  the  agents  on 
a  regular  basis.  While  the  New  England 
Life  Agents  are  not  restricted  to  offering 
only  the  insurance  and  investment 
products  of  the  New  England 
Companies,  as  a  practical  matter  a 
substantial  portion  of  their  business 
involves  such  products,  and  Applicants 
submit  that  New  England  Life  Agents 
have  a  high  level  of  familiarity  with  and 
loyalty  to  the  New  England  Companies. 

Applicants  state  that  each  of  the 
Funds  engages  in  a  continuous  public 
offering  of  ita  shares  pursuant  to  an 
effective  registration  statement  under 
the  Securities  Act  of  1933.  Shares  of 
each  Fund  other  than  NEL  Cash 
Management  Trust  (whose  shares  are 
sold  at  net  asset  value]  are  sold  at  a 
price  equal  to  net  asset  value  per  share 
plus  a  sales  charge  (ranging  from  1.01% 
to  a  maximum  of  8.70%  of  the  net 
amount  invested,  except  in  the  case  of 
the  NEL  Tax  Exempt  Bond  Fund,  where 
the  maximum  charge  is  4.71%). 


Applicants  propose  to  allow  those 
Affiliated  Employees  specified  as 
eligible  to  do  so  in  then-current  Fund 
prospectuses,  on  their  own  behalf  or  on 
behalf  of  their  spouses  or  minor  children 
under  the  age  of  21  years,  either  directly 
or  indirectly  through  retirement  or 
employee  benefit  plans  or  other 
fiduciary  accounts  exclusively  for  the 
benefit  of  one  or  more  of  such  Affiliated 
Employees,  spouses  or  minor  children, 
to  purchase  shares  of  any  Fund,  or  of 
any  Future  NEL  Fund,  at  net  asset  value 
(determined  in  accordance  with  Rule 
22C-1  under  the  Act)  without  the 
imposition  of  any  sales  charge  otherwise 
applicable  pursuant  to  the  prospectus  of 
such  fund.  The  prospectus  of  each  Fund 
and  any  Future  NEL  Fund  would 
describe  the  abihty  of  eligible  Affiliated 
Employees  to  make  such  purchases. 

An  "Affiliated  Employee"  is  defined 
by  the  Applicants  to  be  any  active, 
permanent,  salaried  employee,  retired 
employee  eligible  for  pension  benefits 
("Retired  Employee"),  surviving  spouse 
of  an  employee  or  a  Retired  Employee, 
or  director  or  trustee  or  former  director 
or  trustee  (but  only  if  the  former  director 
or  trustee  had  served  as  a  director  or 
trustee  for  a  period  of  at  least  one  year) 
of  a  New  England  Company,  a  Fund,  a 
future  NEL  Fund  or  any  other  mutual 
fund  advised  by  a  New  England 
Company:  any  New  England  Life  Agent; 
or  any  employee,  Retired  Employee  or 
surviving  spouse  of  an  employee  or 
Retire  Employee  of  a  New  England  Life 
Agent.  Purchases  may  be  made  at  net 
asset  value  on  behalf  of  a  spouse  or 
minor  child  only  if  the  purchase  is 
directed  by  an  Affiliated  Employee. 

Applicants  state  that  the  New 
England  Companies  and  New  England 
Life  Agents  currently  employ, 
respectively,  approximately  4,000  and 
4,300  Affiliated  Employees.  The  Funds 
and  the  two  other  mutual  funds  advised 
by  a  New  England  Company  are  stated 
to  currently  have  no  employees  other 
than  persons  employed  by  a  New 
England  Company  or  New  England  Life 
Agent.  Applicants  state  that  each  of  the 
Funds  currently  has  a  board  of  directors 
(or  board  of  trustees)  consisting  of  six 
persons,  all  of  whom  serve  as  such  for 
each  Fund  and  four  or  whom  are  not 
employees  of  any  New  England 
Company.  Applicants  further  state  that 
the  New  England  Companies  and  the 
other  mutual  funds  advised  by  a  New 
England  Company  have  a  total  of 
approximately  15  directors  who  are  not 
otherwise  qualified  as  Affiliated 
Employees. 

Applicants  state  that  few,  if  any, 
individual  or  in-person  group  sales 
sohcitations  or  presentations  concerning 


the  Funds  will  be  made  for  the  purpose 
of  soliciting  investment  in  the  Funds  by 
Affiliated  Employees.  Applicants 
represent  that  the  Funds  will  not  bear 
any  expenses  associated  with  such 
solicitations  or  presentations,  including 
the  cost  of  notifying  Affiliated 
Employees,  or  the  cost  of  preparing, 
reviewing  and  approving  account 
applications  or  administering  any 
payroll  deduction  plan,  except  as  may 
be  permitted  under  Section  12(b)  of  the 
Act  or  Rule  12b-l  thereunder.  New 
England  Life  and  other  New  England 
Companies  will,  however,  continue  their 
practice  of  providing  information  to 
employees  regarding  employee  benefits 
and  retirement  plans  (including 
Individual  Retirement  Accounts),  which 
information  may  include  information 
regarding  the  Funds.  All  Affiliated 
Employees  would  receive,  at  least 
annually,  notice  of  the  availability  of 
shares  of  the  Funds  and  any  Future  NEL 
Funds  at  a  price  equal  to  the  net  asset 
value  of  such  shares.  This  notice  would 
be  furnished  to  each  Affiliated 
Employee  by  and  at  the  expense  of  his 
or  her  "employer"  (the  Affiliated 
Emploj^ee's  employer,  or,  in  the  case  of  a 
director  or  trustee,  the  company  of 
which  the  Affiliated  Employee  is  a 
director  or  trustee,  or,  in  the  case  of  a 
retired  employee  or  a  surviving  spouse, 
the  former  employee's  employer)  or  New 
England  Life.  The  notice  would  describe 
the  Funds,  indicate  that  investments 
might  be  made  at  net  asset  value  and 
describe  in  reasonable  detail  the  various 
ways  in  which  investments  might  be 
made.  The  notice  would  also  indicate 
where  additional  information 
concerning  the  Funds,  including 
prospectuses  of  the  Funds,  could  be 
obtained.  Applicants  further  state  that 
Affiliated  Employees  would  agree  not  to 
resell  Fund  shares  acquired  pursuant  to 
the  requested  exemption  except  by 
repurchase  or  redemption  by  or  on  the 
account  of  the  Fund  issuing  such  shares. 

Applicants  submit  that  the  sale  of 
Fund  shares  to  AfHliated  Employees  at 
net  asset  value  may  conflict  with  the 
provisions  of  Section  22(d)  of  the  Act 
and  Rule  22d-l  thereunder.  Applicants 
further  state  that  while  Rule  22d-l{i) 
provides  an  exemption  from  Section 
22(d]  of  the  Act  and  permits  sales 
without  any  sales  charge  to  certain 
employees  of  affiliated  persons  of  the 
Funds,  this  exemption  is  not  available  to 
Affiliated  Employees  who  are  employed 
in  positions  that  do  not  directly  provide 
investment  advice  to,  or  distribute 
shares  of,  the  Funds.  Applicants  state 
that  while  an  argimient  might  be  made 
that  purchases  of  Fund  shares  at  net 
asset  value  by  Affdiated  Employees 
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under  an  employee  benefit  plan  are 
permitted  by  Rule  22d-l(f),  which 
permits  elimination  of  sales  charges  on 
sales  pursuant  to  a  uniform  offer 
described  in  the  prospectus  and  made  to 
certain  employee  benefit  plans, 
provided  such  plans  satisfy  uniform 
criteria  relating  to  the  realization  of 
economies  of  scale  in  sales  effort  and 
sales-related  expense,  it  is  not  clear  that 
the  proposed  net  asset  value  sales  to 
Affiliated  Employees  would  meet  the 
"uniform  offer"  requirement  of  Rule  22d- 

Section  6(c)  of  the  Act  provides,  in 
pertinent  part,  that  the  Commission  by 
order  upon  application,  may 
conditionally  or  unconditionally  exempt 
any  person,  security  or  transaction,  or 
any  class  or  classes  of  persons, 
securities  or  transactions,  from  any 
provision  of  the  Act  or  of  any  rule 
thereunder,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

Applicants  maintain  that  investment 
by  Affiliated  Employees  in  shares  of  the 
Funds  at  net  asset  value  is  supported  by 
public  policy  considerations,  that  such 
sales  should  result  indemonstrable 
economies  in  sales  effort  and  sales 
related  expense  as  compared  with  other 
sales  and  would  not  be  unjustly 
discriminatory,  and  that  the  grant  of  the 
exemption  requested  by  the  Applicants 
is  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  of  Section 
22[d)  of  the  Act.  Applicants  furiher 
maintain  that  the  affiliation  of  the  Funds 
with  New  England  Life  and  certain  New 
England  Companies  and  Agents  creates 
a  unique  relationship  between  the  New 
England  Companies  and  Agents  and  the 
Funds,  and  that  this  relationship  can  be 
expected  to  result  in  economies  of  sales 
effort  and  reduced  sales-related 
expenses  that  justify  elimination  of  all 
sales  charges  on  shares  of  the  Funds 
purchased  by  Affiliated  Employees 
without  discrimination  against  other 
employee  benefit  plans  or  other 
purchasers  of  the  Funds'  shares. 
Applicants  represent  that  the 
investment  by  Affiliated  Employees  in 
shares  of  the  Funds  at  net  asset  value 
will  have  no  material  adverse  effect  on 
the  interests  of  existing  shareholders  in 
the  Funds. 

Applicants  further  maintain  that  the 
anticipated  economies  of  scale  will 
result  from  the  fact  that  little,  if  any, 
effort  will  be  expended  by  NELESCO 
(and  no  effort  will  be  expended  by  the 
Funds)  to  personally  solicit  investment 


in  the  Funds  by  Affiliated  Employees, 
that  funds  for  purchases  of  Fund  shares 
by  Affiliated  Employees  through  certain 
retirement  or  other  employee  benefit 
plans  or  payroll  deduction  programs  will 
be  aggregated  for  payment  to  the 
respective  Funds  in  which  Affiliated 
Employees  or  their  plans  are  investing 
and  that  all  employees  will  receive,  at 
least  annually  and  at  the  expense  of 
their  employers  or  New  England  Life,  a 
notice  of  this  program.  Applicants 
maintain  that  the  proposed  ability  to 
allow  such  investments  in  Fund  shares 
will  promote  Affiliated  Employees' 
incentive,  goodwill,  and  loyalty,  which 
will  benefit  the  Funds  as  well  as  the 
New  England  Companies  and  Agents. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
December  2, 1982,  at  5:30  p.m.,  submit  to 
the  Commission  in  writing  a  request  for 
a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reason  for 
such  request,  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  the  Applicants  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attorney- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  An 
order  disposing  of  the  application  will 
be  issued  as  of  course  following  said 
date  unless  the  Commission  thereafter 
orders  a  hearing  upon  request  or  upon 
its  own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issuec  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
George  A.  Fitzsimmons, 
Secretary. 

(FR  Doc.  82-31597  Filed  n-17-82;  g;4S  amj 
BIIXINQ  CODC  M10-01-M 

[Release  No.  12802;  (812-5324)] 

Tenn-Tom  Venture  Corp.  Filing  of 
Application 

November  10, 1982. 

Notice  is  hereby  given  that  Tenn-Tom 
Venture  Corporation  ("Applicant"),  406 
Third  Avenue  North,  Columbus,  MS 
39701,  registered  under  the  Investment 


Company  Act  of  1940  ("Act ")  as  a 
closed-end,  non-diversified, 
management  investment  company,  filed 
an  application  on  September  21, 1982, 
requesting  an  order  of  the  Commission 
pursuant  to  Section  6(c)  of  the  Act. 
exempting  Applicant  from  the 
provisions  of  Sections  18(i)  and  16(a)  of 
the  Act  to  the  extent  necessary  to  permit 
it  to  issue  two  classes  of  voting  common 
stock.  All  interested  persons  are 
referred  to  the  application  on  file  w:lh 
the  Commission  for  a  statement  of  the 
representations  cnntamed  therein, 
which  are  summarized  below. 

Applicant  states  that  it  was 
incorporated  in  Alabama  on  December 
7,  1981.  and  registered  under  the  Act  on 
September  21.  1982.  Applicant  states 
that  it  intends  to  apply  for  a  license  from 
the  Small  Business  Administration  in 
order  to  operate  as  a  minority  enterprise 
small  business  investment  company 
("MESBIC")  pursuant  to  Section  301(d) 
of  the  Small  Business  Investment  Act  of 
1958.  Applicant  states  that  its  purpose  is 
to  provide  financial  and  technical 
assistance  to  small  businesses 
controlled  by  persons  eligible  for 
assistance  from  a  MESBIC  ("Eligible 
Persons"). ' 

Applicant  states  that  it  intends  to 
issue  two  classes  of  common  stock — 
Class  A  Common  and  Class  B  Common. 
Class  A  Common  will  be  offered 
primarily  to  Eligible  Persons;  its  holders 
will  be  entitled  to  elect  60%  of  the 
members  of  the  board  of  directors  if  at 
least  SlOO.OOO  of  Class  A  Common  is 
sold.  Once  class  voting  exists,  no  person 
or  entity  will  be  permitted  to  hold  more 
than  10%  of  the  outstanding  Class  A 
Common. 

Class  B  Common  will  be  sold  in 
S25.000  minimum  amounts,  pursuant  to  a 
private  placement  memorandum,  to 
corporations  with  gross  assets  of  ten 
million  dollars  or  more,  banks,  trade 
associations,  trust  companies,  insurance 
companies,  pension  funds,  tax-exempt 
organizations,  savings  institutions, 
credit  unions,  and  other  financial 
institutions. 

As  here  pertinent.  Section  18(i)  of  the 
Act  provides  that  every  share  of  stock 
issued  by  a  registered  management 
investment  company  shall  be  voting 
stock  and  have  equal  voting  rights  with 
every  other  outstanding  voting  stock. 
Section  16(a)  of  the  Act  provides,  with 
certain  exceptions,  that  each  director  of 


'Applicant  states  that  the  term  "Eligible  FVrsor.s' 
refers  to  those  persons  whose  participation  in  the 
free  enterprise  system  has  been  hampered  because 
of  social  or  economic  disadvantage  Such  persons 
include,  but  are  not  necessarily  limited  to.  women, 
Afro- Americans,  American  Indians  and  members  of 
other  minority  or  ethnic  groups 
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a  registered  investment  company  shall 
have  been  elected  to  sach  office  by  the 
holders  of  the  outstanding  voting 
securities  of  such  company. 

Section  6{c)  of  the  Act  provides,  in 
pertinent  part,  that  the  Commission,  by 
order  upon  application  may 
conditionally  or  unconditionally  exempt 
any  person,  security,  or  transaction,  or 
any  class  or  classes  of  persons, 
securities,  or  transactions,  from  any 
provision  or  provisions  of  the  Act  or  of 
any  rule  or  regulation  thereunder,  if  and 
to  the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairiy  intended  by  the  policy  and 
provisions  of  the  Act. 

Id  support  of  the  exemptions 
requested.  Applicant  asserts  that  the 
issuance  of  two  classes  of  common 
stock  (1)  is  necessary  and  in  the  public 
interest  because  it  ensures  that  those 
who  would  be  most  affected  by 
Applicant's  operations  actively 
participate  in  and  control  the  Applicant 
and  (2)  is  appropriate  and  consistent 
with  the  purposes  of  the  Act  since 
adequate  protection  has  been  afforded 
to  those  sophisticated  Class  B  Common 
shareholders  who  will  purchase  their 
shares  with  the  knowledge  that  those 
shares  carry  limited  voting  rights. 

The  Applicant  states  that  in  order  to 
prdtect  the  rights  of  Class  B  Common 
shareholders,  (1)  class  voting  will  cease 
to  exist  if  a  majority  of  Class  A  Common 
is  not  held  by  Eligible  Persons,  (2)  no 
person  or  entity  may  hold  more  than 
10%  of  the  Class  A  Common;  (3)  any 
committee  of  the  board  of  directors  must 
have  at  least  one  Class  B  director;  (4]  a 
majority  vote  of  the  directors  of  each 
class  is  required  to  approve  any  changes 
in  the  by-laws  of  the  Applicant;  (5) 
approval  by  both  classes  of  directors  is 
required  for  the  issuance  of  common 
stock;  and  (6)  no  shares  of  either  class 
may  be  issued  and  sold  by  the  Applicant 
at  less  than  book  value. 

Applicant  submits  that  the  granting  of 
its  requested  exemptive  order  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act 

>k)tice  is  further  given  that  any 
interested  person  may,  not  later  than 
December  6, 1962,  at  5:30  p.m.,  submit  to 
the  Conmiission  in  writing  a  request  for 
a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted. 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearing 


thereon.  Any  such  communication 
should  be  addressed;  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or.  in  the  case  of  an  attomey- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  An 
order  disposing  of  the  application  herein 
will  be  issued  as  of  course  following 
said  date  unless  the  Commission 
thereafter  orders  a  hearing  upon  request 
or  upon  its  own  motion.  Persons  who 
request  a  hearing,  or  advice  as  to 
whether  a  hearing  is  ordered,  will 
receive  any  notices  and  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any 
postponements  thereof. 

For  the  Cnmrrission.  by  the  Division  of 
Investment  .Mnnagement.  pursuant  to 
delegated  authorUy, 
Geor^  A.  Fitzsimmons. 

Secretary. 

[FR  Doc.  M-31S96  Filed  11-1T-M;  *«  am) 
BtUJNO  COOC  WIO-OI-M 


Forms  Under  Review  by  0MB 

Agency  Clearing  Officer — Kenneth  A. 
Fogash  202-272-2142. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer  Affairs 
and  Information  Services,  Washington, 
DC,  20549. 

Extension 

Rule  17a-8 

No.  270-53 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S  C.  3501  et  seq)  the  Securities 
and  Exchange  Commission  has 
submitted  for  an  extension  of  the 
previously  granted  clearance  of  Rule 
17a -8,  (17  CFR  240. 17a -8)  under  the 
Securities  Exchange  Act  of  1934.  rule 
17a-8  requires  brokers  and  dealers  and 
dealers  to  make  certain  reports  and 
records  which  are  useful  in  regulatory 
investigations  or  proceedings  and  are 
essential  to  the  Commission  in  its 
obligation  to  protect  the  investing 
public.  The  potential  respondents  are  all 
registered  brokers  and  dealers  and 
exchange  members. 

Submit  comments  to  OMB.  Desk  Officer 
Robert  Veeder.  202-395-^814. 

Dated;  .N'ovember  8,  1982. 
Geoife  A.  Fitzsimmons, 
Secretary, 

(TR  Doe.  a2-««)2  Plkd  ll-ir-Si  8;«S  am| 
•MXUM  COOC  (OIO-OI-H 


Forms  Under  Review  by  OMB 

Agency  Cleeu-ance  Officer  Kenneth  A. 
Fogash  (202)  272-2142. 

Upon  written  request  copy  avaiable 
from:  Securities  and  Exchange 
Conmiission.  Office  of  Consumer  Affairs 
and  Information  Services,  Washington. 
DC.  20549. 

Extension 

Rule  17a-5  and  Form  X-17A-5 

No.  270-155 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  the 
previously  granted  clearance  of  Rule 
17a-5  (17  CFR  240.17a-5)  and  Form  X- 
17A-5.  The  rule  and  related  form  are  the 
basic  documents  for  reporting  the 
financial  and  operational  condition  of 
brokers  and  dealers. 

The  potential  respondents  are  all 
registered  securities  brokers  and 
dealers. 

Submit  comments  to  OMB  Desk  Officer 
Robert  Veeder  (202)  395-4814. 

Dated:  November  a  1982. 
George  A.  Fitzsiimnons, 

Secretary. 

(FR  Doc  82-31599  Filed  n-17-K  845  ami 
BILLING  COOE  M10-O1-M 

Forms  Under  Review  by  OMB 

Agency  Clearance  Officer  Kenneth  A. 
Fogash  (202)  272-2142. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer  Affairs 
and  Information  Services,  Washington, 
DC.  20549. 

Extension 

Rule  17a-4 

No.  270-198 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
[44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  an  extension  of  the 
previously  granted  clearance  of  Rule 
17a-4  (17  CFR  240.17a^)  under  the 
Securities  Exchange  Act  of  1934.  Rule 
17a-4  is  necessary  to  ensure  that  broker- 
dealers  are  preserving  books  and 
records  required  to  be  made  by  Rule 
17a-3  and  other  Commission  Rules. 
Without  Rule  17a-4,  the  Commission 
would  have  difficulty  in  determining 
whether  broker-dealers  are  in 
compliance  with  other  Commission 
rules,  particularly  the  anti-fraud  and 
anti-manipulative  rules.  The  potential 
respondents  are  all  registered  brokers 
and  dealers. 


|FR  Doc.  82-3160 
BILUNG  COOE 


([■■R  Doc  82-31603 
BILLING  CODE  » 
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Submit  comments  to  0MB  Desk  Officer 
Robert  Veeder  (202)  395-4814. 

Dated:  November  8,  1982. 
George  A.  Fitzsimmons, 

Secretary. 

[n  Doc.  82-31605  Filed  11-17-82.  8:45  dm] 
BILLING  CODE  MIO-OI-M 

Form  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash  (202)  272-2142. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer  Affairs 
and  Information  Services,  Washington, 
D.C.  20549. 

Extension 

Annual  Asset  Letter 

File  No.:  270-242 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  [SEC]  has 
submitted  for  extension  of  clearance  the 
voluntary  circular  letter  or  questionnaire 
to  registered  investment  companies 
requesting  their  "total  assets"  as  of 
September  30,  of  each  fiscal  year. 
Response  data  of  which  is  included  in 
the  SEC's  Annual  Report  to  Congress. 

Submit  comments  to  OMB  Desk  Officer: 
Mr.  Robert  Veeder.  Office  of  Information  and 
Regulatory  .Affairs.  Room  3235,  Washington, 
DC.  20503 

Dated:  .November  10.  1982. 
George  A.  Fitzsimmons 

Secretary. 

IVn  Doc  82-31803  Filed  n-ir-82;  8:45  amj 
BILLING  CODE  8010-01-M 


Forms  Under  Review  by  OMB 

Agency  Clearance  Officer-Kenneth 
Fogash  202-272-2700. 

Upon  written  request  copy  av,ailable 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer  Affairs 
and  Informatiori  Services,  Washington, 
D.C.  20549. 

Am.endment 

Rule  13e-4 

No.  270-190 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  clearance  a  proposed 
amendment  to  Rule  13e-4  under  the 
Securities  Exchange  Act  of  1934  which 
regulates  cash  tender  offers  and 
exchange  offers  by  issuers  for  their 
equity  securities. 

The  potential  respondents  are  issuers 
or  their  affiliates  who  conduct  tender 
offers  to  purchase  shares  from  the 
issuers'  security  holders  who  own  a 


specified  number  of  shares  that  is  less 
than  one  hundred.  The  proposed 
amendment  would  except  such  tender 
offers  from  the  provisions  of  Rule  13e-4. 

Submit  comments  to  OMB  Desk  Officer: 
Robert  Veeder  202-395-4814. 

Dated:  November  10, 1982. 
George  A.  Fitzsimmons, 
Secretary. 

(FR  Doc.  82-.11604  Filed  11-17-S2.  8  45  am) 
BILLING  CODE  UIO-OI-M 


(Release  No.  19230;  File  No.  SR-NSCC-ai- 

71 

Clearing  Corp.;  Order  Approving 
Proposed  Rule  Change 

November  10,  1982. 

Introduction 

On  June  1, 1981,  the  National 
Securities  Clearing  Corporation 
("NSCC")  submitted  a  proposed  rule 
change  (SR-NSCC-81-7)  under  Section 
19(b)(2)  of  the  Securities  Exchange  Act 
of  1934  (the  "Act")  that  would  (i)  require 
bank  participants,  as  NSCC  has 
traditionally  required  non-bank 
participants,  to  comply  fully  with 
NSCC's  financial  and  operational 
standards  and  (ii)  amend  NSCC's  rules 
respecting  its  clearing  fund.  The 
proposal  was  published  in  the  Federal 
Register  on  August  3,  1981. '  The 
Commission  did  not  receive  any 
comments.  NSCC  solicited  comments 
from  its  participants  on  two  occasions 
and  received  one  letter  of  comment.'^ 

On  February  2,  1982,  NSCC  submitted 
an  amendment  to  the  proposed  rule 
change  in  response  to  the  comments  it 
recei\  ed  from  the  New  York  Clearing 
House  Association  ("NYCH")  respecting 
the  original  submission.  The 
Commission  published  notice  of  the 
amendment  in  the  Federal  Register  on 
February  25, 1982,  and  invited  interested 
persons  to  comment.' 

The  Commission  received  two  letters 
of  comment,*  Finally,  on  November     , 


'Securities  Exchange  Act  Release  No,  17979  (July 
27, 1981)  46  FR  39526. 

'Letter  dated  lune  19,  1981  from  Deborah  S. 
Prutzman.  Counsel.  New  York  Clearing  House 
.Association,  to  Robert  J   Woldow.  Vice  President 
and  Genera!  Counsel.  National  Secunties  Clrar;ng 
Corporation.  NSCC  submitted  that  letter  to  the 
Commission  on  )une  23.  1981. 

'Securities  Exchange  Act  Release  No,  UWiM 
(February  18.  1982)  47  FR  8283. 

•The  first  letter,  dated  March  17,  1982  was  from 
(ohn  P.  Lee.  Executive  Vice  President.  New  Yorl( 
Clearing  House  Association,  to  George  A. 
Fitzsimmons.  Secretary.  Securities  and  Exchange 
Commission.  The  Commission  received  a  second 
letter  addressed  to  the  Commission  staff  dated  Apnl 
14.  1982  from  Robert  J.  Woldow.  Vice  President  and 
General  Counsel.  National  Securities  Clearing 
Corporation.  That  letter  responded  to  comments 
made  by  the  New  York  Clearing  House  in  their 


1982  NSCC  filed  various  technical 
amendments  to  its  proposal. 

Description  of  the  Proposed  Rule 
Change 

The  proposed  amendments  to  the 
clearing  fund  rule  are  designed  to  bring 
the  rule  into  conformity  with  standards 
announced  by  the  Division  of  Market 
Regulation  (the  "Division")  for  use  in 
reviewing  applications  for  full  clearing 
agency  registration  under  the  Act 
(Registration  Standards").' Because  the 
proposed  rule  change  is  both  elaborate 
and  important  to  the  financial  integrity 
of  .NSCC.  this  order  describes  the 
clearing  fund  rule  and  the  proposed 
changes  in  some  detail. 
In  addition,  to  highlight  issues  of  first 
impression,  this  order  discusses  in  some 
detail  significant  changes  .NSCC  has 
proposed  to  the  current  rule. 

Composition  of  the  Clearing  Fund 

Under  NSCC's  present  rule,  bank 
members  are  not  required  to  make 
contributions  to  the  clraring  fund.  The 
proposed  rule  change  would  require  all 
clearing  members,  including  bank 
members,  to  contribute  to  the  clearing 
fiind.* 

Under  the  proposal,  the  size  of  each 
member's  contribution  would  be 
determined  by  appHcation  of  one  or 
more  formulae  adopted  by  NSCC's 
Board  of  Directors  and  applied  to 
members  uniformly.' The  formulae 


March  17. 1982  letter  lo  the  Commission.  The 
substance  of  NYCH's  comments  and  NSCC's 
response  are  discussed  infra,  at  pp.  11-19. 

'Section  17A(b)(l)  of  the  Act  provides  that  it  is: 

*  *  ■  unlawful  for  any  clearing  agency,  unless 
registered  in  accordance  with  this  subsection, 
directly  or  indirectly,  to  make  use  of  the  mails  or 
any  means  or  instrumentality  of  interstate 
commerce  to  perform  the  functions  of  a  clearing 
agency  with  respect  to  any  security  (other  than  an 
exempt  security). 

Section  17(A)(b)(3)  of  the  Act  requires  the 
Commission,  before  granting  registration,  to  make  a 
number  of  determinations  with  respect  to  a  clearing 
agency's  organization,  capacity  and  rules.  To 
provide  guidance  to  the  clearing  agencies  in 
structuring  their  organization,  systems  and  rules  to 
comply  with  the  provisions  of  Section  17|A)(b)(3) 
the  Division  of  Market  Regulation  published 
Registration  Sta.ndards  The  Registration  Standards, 
among  other  things,  require  a  cleanng  agency  to 
have  a  clearinij  fund  which  "(1)  is  composed  of 
contributions  based  on  a  formula  applicable  to  all 
users,  (ii)  is  in  cash  or  highly  liquid  securities  and 
(iii)  is  limited  in  the  purposes  for  which  it  may  be 
used."  See  Secunties  Exchange  Arr  Rplease  No. 
16900  (June  17. 1980)  pp.  55-6(J  45  FR  41920  (|une  23, 
1980). 

'In  addition,  to  conform  NSCC  b  rules  to  the 
Registration  Standards,  so  thai  banl>  niembtrs  and 
broker-dealer  members  would  be  subiect  to  similar 
requirements,  the  proposed  rule  change  would 
delete  throughout  NSCC's  rules  the  categor\  "Non- 
Member  Bank"  (used  in  the  past  lo  refer  to  banks  I 

NSCC's  current  Cleanng  Fund  Formula  provides. 
Each  [broker-dealer]  Member  of  the  Corporation 
is  required  to  contribute  to  the  Cleanng  Fund 
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would  require  contributions  from  each 
member  based  on  that  member's  use  of 
NSCC  services,  with  the  required 
contributions  escalating  as  a  member's 
use  of  NSCC's  various  services 
escalates.  NSCC  believes  that  it  has 
designed  the  formulae  to  call  for 
contributions  sufficient  to  protect  NSCC 
against  the  varying  risks  created  by 
members'  varying  use  of  NSCC's 
services. 

Under  the  proposed  rule  change,  each 
clearing  member's  required  contribution 
is  set  at  a  minimiitn  of  $10,000.  which 
must  be  deposited  in  cash.  Contributions 
required  in  excess  of  the  minimum  may 
be  made  in  cash;  or  may  be  secured  by 
depositing  qualifying  bonds  'or  letters 
of  credit  issued  by  approved  banks  in 
favor  of  NSCC  • 

The  proposed  rule  change  would  also 
restructure  the  clearing  fund  by  creating 
separate  sub-funds  corresponding  to  the 
various  major  systems  for  which  NSCC 
assumes  responsibility  to  complete 
transactions.*" Each  sub-fund  is  referred 
to  as  a  "Fund"  under  the  proposed  rule. 
Members  using  services  as  to  which 
NSCC  does  not  guarcintee  the  settlement 
of  transactions,  such  as  the  state 
transfer  tax  processing  service  and 
correspondent  delivery  and  collection 
services,  are  required  to  contribute  to  an 


maintained  by  the  Corporation  on  amount 
approximately  equal  to: 

(i|  2<^%  of  the  Member's  average  daily  settlement 
debits  and  credits  other  than  the  Members 
envelope  settlement  systems  debits  and  credits. 
plus 

(ii)(a]  ZW  of  the  Member's  average  daily 
envelope  settlement  systems  debits  and  credits,  or 
(b|  5^  of  the  Member's  average  daily  envelope 
settlement  systems  debits,  whichever  is  greater, 
adjusted  by  a  factor  (defmed  in  the  formula |: 

provided,  however,  that  each  Member  shall  be 
required  to  cootribute  a  minimum  of  SlO.CWO  (the 
"minimam  contribution  ").  The  first  tlO.OOO  of  a 
Member's  contribution  is  required  to  be  in  cash 
unless  all  or  part  of  the  Member  s  open  account 
indebtedneaa  is  oollateralized  with  Letters  of  Credit, 
in  whicii  case,  the  first  S50.000  of  the  Member  s 
contributioB  is  required  to  be  m  cash. 

•The  term  "quahfying  bonds  '  refers  to  those 
bonds  .N'SCC  has  determined  to  be  liquid  and 
acceptable  for  purposes  of  the  Clearing  Fund.  At 
present  qualifying  bonds  include:  unmatured  bearer 
bonds  which  are  direct  obhgations  of,  or  obligation* 
guaranteed  as  to  principal  and  interest  by  the 
United  States  or  unmatured  bearer  bonds  which  are 
general  oUifatiaoa  of:  and  obligations  guaranteed 
as  to  prindpai  and  interest  by.  a  state  or  political 
subdiviaion  thereof  m  the  first  or  second  rating  of 
any  nationally  known  statistical  service. 

'The  proportions  of  cash,  quahfying  bonds  and 
letter!  of  credit  are  determmed  by  the  cleanng  fund 
formula. 

"NSCC  ha*  two  major  guaranteed  systems:  (i) 
Continaous  Net  Settlement  System  [  "CNS")  and  (li) 
Envelope  Settfement  System  ( "ESS").  In  each  of 
these  system*,  a  transaction  ts  accepted  by  NSCC 
the  sacuritie*  delivery  and  payment  obli^tions  of 
both  side*  of  ike  transaction  are  assumed  by  NSCC. 
Thejiearing  fund  ia  intended  to  provide  an 
Indenuiity  pool  ia  the  event  that  any  member  of 
NSCC  defaiilu  on  NSCC  guaranteed  obligations. 


unallocated  portion  of  the  clearing  fund 
referred  to  as  the  "General  Fimd".  The 
Funds  for  NSCC's  major  guaranteed 
Systems  together  with  the  General  Fund 
comprise  the  "Clearing  Fund"  " 

Under  the  proposal  NSCC  would 
segregate  clearing  fund  assets  from  its 
other  corporate  assets.  In  addition, 
although  the  required  contribution  of 
each  member  that  participates  in  one  or 
more  Systems  and/or  one  or  more  non- 
guaranteed  services  would  not  be 
segregated  physically  from  other  Funds 
and  the  General  Fimd.  each  such 
contribution  would  be  allocated  on  the 
books  and  records  of  NSCC  to  the 
individual  System's  Fimd  and/or  the 
General  Fund.  The  bookkeeping 
allocation  to  particular  Funds  and  to  the 
General  Fund  would  occur  in  proportion 
to  each  member's  use  of  particular 
systems  as  compared  to  its  use  of  aU 
NSCC  services. " 

Use  of  the  Clearing  Fund 

The  proposed  rule  provides  that  each 
Fund  would  be  limited  in  use  to 
satisfying  NSCC's  losses  or  liabilities 
incident  to  the  clearance  and  settlement 
business  arising  in  the  System  to  which 
the  Fund  pertains.  The  proposal  also 
provides  that  the  Clearing  Fund  in  its 
entirety  would  be  limited  to  satisfying 
losses  arising  from  NSCC's  clearance 
and  settlement  business.'* 

The  proposed  rule  further  provides 
that  NSCC  (i)  may  in  its  discretion 
invest  any  cash  in  the  clearing  fvmd  in 
securities  issued  or  guaranteed  by  the 
United  States  government  or  a  United 
States  government  agency:  (ii)  may 
pledge  securities  in  which  Clearing  Fund 
cash  is  invested,  qualifying  bonds 
pledged  by  members  to  NSCC,  and 
letters  of  credit  issued  in  favor  of  NSCC 
as  security  for  loans  to  NSCC  obtained 
to  cover  losses  or  habilities  arising  from 
the  clearance  and  settlement  business'*; 


' '  The  contribution  to  each  sub-fund  would  be 
determined  by  application  of  a  formula  designed  to 
provide  sufficient  funds  to  protect  against  the 
specific  risks  created  by  operation  of  each  system  to 
which  each  fund  relates. 

"  Use  of  a  system  is  measured  by  reference  to  a 
participant's  average  daily  gross  debits  and  average 
daily  gross  credit*  m  the  system.  For  example,  if  a 
participant  has  an  average  daily  settlement  dollar 
figure  of  $300.000000  in  the  CNS  System. 
$150,000,000  m  ESS.  and  S300.000  in  non-guaranteed 
systems.  59  9'^  of  his  total  fund  contribution  would 
be  allocated  to  the  CNS  System  Fund.  39.9%  would 
be  allocated  to  the  Envelope  System  Fund  and  less 
than  \%  would  remain  unallocated  (i.e..  placed  in 
the  General  Fund). 

"  Siinply  stated,  under  the  proposed  rule,  the  ESS 
fund  cannot  be  used  to  cover  CNS  losses  and  the 
CNS  fund  cannot  be  used  to  cover  ESS  losses.  Both 
the  CNS  and  ESS  fwid.  however,  may  be  used  to 
cover  loaaes  in  non-guaranteed  services  once  the 
General  Fund  is  exhausted. 

"NSCC  antictpates  pledging  securities  to  secure 
loans  to  NSCC  only  in  circumstaoces  in  which 


and  (iii)  may  borrow  cash  from  the  fimd 
to  meet  its  unsatisfied  setdement 
obligations  to  settling  members.  In 
addition,  under  the  proposed  rule,  NSCC 
must  deposit  in  its  name  any  cash  not 
invested  under  the  provisions  of  the  rule 
in  a  depository  or  depositories  selected 
by  NSCC." 

Assessments  on  die  Clearing  Fund 

Although  under  the  proposed  rule, 
NSCC  may  use  the  clearing  fund  to 
satisfy  "*  *  *  losses  or  liabilities  of  the 
corporation  incident  to  the  clearance 
and  settlement  business",  losses 
chargeable  to  the  clearing  fund  would  be 
treated  differently  depending  upon 
whether  the  loss  resulted  from  a 
member's  default  or  from  other  events 
not  attributable  to  default  Losses 
attributable  to  a  member's  default 
would  be  assessed  to  the  insolvent 
member's  clearing  fund  deposit  in 
accordance  with  the  following  priorities: 
First,  the  member's  deposit  to  each  Fund 
would  be  applied  to  its  respective 
obhgations  to  the  related  Systems. 
Second,  the  member's  remaining 
deposit,  whether  to  a  Fund  or  to  the 
General  Fund,  if  any,  would  be  applied 
to  any  System(s)  to  which  the  member 
remains  obligated.  (If  the  member 
remains  obligated  to  more  than  one 
System,  the  remaining  deposit  would  be 
applied  pro  rata  to  those  Fund 
deficiencies  in  proportion  to  the  total 
amount  of  the  deficiency.)  Finally,  any 
remaining  deposit  would  be  applied  to 
the  defaulting  member's  obligations  to 
NSCC  that  are  not  related  to  a 
guaranteed  System. 

If  a  loss  remains  after  a  defaulting 
member's  total  deposit  has  been 
exhausted  or  if  a  loss  results  from 
events  not  attributable  to  a  participant 
insolvency,  the  proposed  rule  provides 
that  NSCC's  retained  earnings  would  be 
applied  to  that  loss  unless  NSCC's 
Board  of  Directors  elects  not  to  do  so.'* 
If  NSCC's  Board  of  Directors  elects  not 
to  apply  its  retained  earnings,  or  if  a  loss 
remains  after  the  application  of  NSCC's 
retained  earnings,  the  proposed  rule 
provides  that  (i)  losses  in  a  guaranteed 


NSCC  expect*  to  recover  the  loa*  and  in  which  it  is 
important  to  avoid  a  pro-rata  clearing  fund 
assessment.  (Sizable  pro-rata  assessments  reduce 
the  capital  for  which  broker-dealer  members  receive 
credit  under  the  Commission's  net  capital  rule  and 
can  place  brokn  members  in  capital  violation.) 
Under  the  propoaed  rule,  NSCC  must  repay,  within 
30  days,  any  such  loan  out  of  excess  operating 
revenues  or  retained  earnings. 

"Any  interest  earned  by  NSCC  on  cash  or 
qualifying  bonds  will  be  credited  to  memlier*  that 
deposit  such  cash  or  bonda. 

'*  Pursuant  to  policy  adopted  by  NSCCs  Board  of 
Directors.  NSCC  must  apply  a  minimum  of  25 
percent  of  its  retained  earnings  to  a  loss  prior  to 
making  an  assessment  on  the  Clearing  Fund. 


IMI 
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System  would  be  charged  to  that 
System's  entire  remAiniog  Fund  and  (ii) 
a  loss  which  is  not  attriiMitatile  to  a 
guaranteed  System  would  be  diarged  to 
the  entire  remaining  Clearing  Fund  [i.e.. 
all  System  Funds  plus  the  General 
Fund). "  In  the  event  that  a  loss  is 
charged  to  a  System  or  to  the  entire 
Clearing  Fimd,  each  clearing  member's 
contribution  to  that  System  or  to  the 
entire  Fund  is  to  be  assessed  pro-rata 
for  that  loss.  Further,  if  a  member's 
actual  deposit  falls  below  the  required 
deposit  as  a  result  of  an  assessment,  the 
member  must  deposit,  upon  NSCC's 
demand,  an  amount  sufficient  to 
eliminate  the  deficiency.  Any  member 
failing  to  satisfy  NSCC's  demand  may 
be  disciplined  or'suspended  by  NSCC 
Any  loss  charged  pro-rata  and  later 
recovered,  in  whole  or  in  part,  will  be 
credited  to  all  members  against  which 
the  loss  was  assessed  in  proportion  to 
the  amounts  actually  paid  by  them, 
whether  or  not  they  are  still  members. 

Limitations  on  NSCC's  Right  To  Assess 
a  Member's  Contribution  to  the  Clearing 
Fund 

If  losses  assessed  pro-rata  exceed  the 
actual  deposit, "NSCC  may  charge  its 
members  on  a  pro-rata  basis  to  make  up 
the  deficiency.  NSCC's  current  clearing 
fund  rule  limits  a  member's  liability  for 
a  pro-rata  assessment,  to  twice  the 
amount  of  its  required  deposit,  provided 
the  member  elects  to  resign  withm  10 
days  of  the  pro-rata  charge  notice.  The 
proposed  rule  change  would  reduce  this 
potenital  liability,  if  a  member  elects  to 
resign,  to  merely  the  amount  of  its 
required  contribution  at  the  lime  of  the 
assessment.'* 


"Under  the  proposed  rule  chanjjp  NSCC  will  to 
the  extent  possible,  associate  a  lose  in  Itic  future  to 
the  C.\'S,  ESS  Systems  or  non-guaranteed  services. 
This  means,  for  mstance.  if  an  antitrust  judgment  19 
entered  agamst  NSCC,  NSCC  will  use  its  best 
efforts  to  determine  whether  all  or  part  of  the 
judgment  can  reasonably  be  related  to  CNS  or  ESS 
activities  before  determining  that  it  le  a  lost  to  be 
assessed  against  the  General  Fund 

"The  term  "actual  deposit"  refers  to  the  monies, 
securities  and  letters  of  credit  a  participant  has 
contributed  to  the  clearing  fund.  Because  a 
participant  8  clearing  fund  requirement  is  calculated 
monthly,  not  daily,  and  because  a  participant's  use 
of  NSCC's  systems  may  change,  at  any  given  time  a 
participant's  actual  deposit  may  be  more  or  less 
than  the  amount  required  to  be  deposited  by  the 
clearing  fund  formulae  ( "required  contribution  "). 

"  Upon  resignation,  under  the  proposed  rule.  ■ 
member's  potential  liability  for  a  pro-rata 
assessn^ient  relate*  to  its  entire  required 
contribution,  not  to  its  contribution  to  a  particular 
Fund.  For  example,  if  a  member's  required 
contribution  to  the  Clearing  Fund  is  $50,000  of  which 
$30,000  ii  ailocatad  to  CNS  Fund.  •25.000  to  ESS 
Fund  and  SS,OO0  to  General  Fund,  that  member's 
liKbility  upon  resignation  li  SsaOOO.  This  means  tliat 
if  NSCC  makes  a  pro  rata  CN'S  assessment  of 
$60,000  per  member  and  as  a  result  that  member 


The  proposed  rule  also  provides  that 
NSCC  may  make  several  pro  rata 
charges  to  cover  a  single  loss  or  liability. 
A  member's  hability  for  successive  pro- 
rata charges  attributable  to  the  same 
loss  is  limited,  if  the  member  timely 
elects  to  resign,  to  the  greater  of  the 
member's  required  contribution 
immediately  prior  to  the  time  of  the  first 
pro-rata  charge  or  the  amount  of  all 
prior  pro-rata  charges  attributable  to  the 
same  loss  or  hability. 

NSCC's  Right  to  Require  Increased 
Clearing  Fund  Contributions 

Under  the  proposed  rule  change. 
.NSCC  may  call  for  increased  ciea.nr.g 
fund  contribunons  in  three  instances: 
first,  when  a  member's  actual  deposit  is 
less  than  its  required  deposit  as  a  result 
of  a  pro-rata  assessment;  second,  when 
a  member  increases  its  use  of  .N'SCC 
services: -"and  third,  when  NSCC  calls 
for  additional  assurances  from  a 
meniber  under  close  surveillance.^' 

The  proposed  rule  provides  that, 
except  for  members  under  sur\ei!!ance, 
NSCC  must  give  members  at  least  10 
business  days  prior  written  notice  of 
any  proposed  increase  in  the  required 
contribution.  A  member  that  is  unwilling 
to  make  further  contributions  to  the 
clearing  fund  may  resign  by  giving 
notice  to  NSCC  w  ithin  10  days  of  the 
receipt  of  notice  of  the  proposed 
increase.  Members  failing  to  give  NSCC 
time!\  notice  of  resignation  are  bound  to 
the  additional  contribution. 

Return  of  the  Clearing  Fund 

CciHnbution 

If.  as  a  result  of  NSCCs  monthly 
review  of  clearing  hind  contributions, 
NSCC  determines  to  decrease  the 
clearing  fund  contribution  of  any 
member,  the  excess  contribution  will  be 
returned  on  the  member's  request.  NSCC 
may  determine,  however,  to  withhold  all 
or  part  of  the  excess  contribution  of  a 
member  under  surveillance. 

The  proposed  rule  also  pro\'ides  that  a 
member's  clearing  fund  contribution  will 
be  returned  upon  termination  of  that 
member's  participation  in  NSCC, 
whether  voluntary  or  involuntani'. 
provided:  (i)  all  transactions  open  at  the 
time  it  ceases  to  be  a  memiaer  have  been 


elects  to  resign.  NSCC  would  be  entitled  tc  S50.0O0, 
not  just  the  $30,000  allocated  to  the  CNS  Fund 

*°The  proposed  rule  change  would  conform 
NSCC's  rules  to  its  current  practice,  by  requiring 
NSCC  to  review  the  clearing  fund  contribution  of  its 
members  monthly. 

"  NSCC  Standards  for  Financial  Responsibility 
and  Operational  Capability  provide  that  a  member 
may  be  placed  under  NSCC's  surveillance 
whenever,  in  addition  to  other  enumerated 
circumstances,  any  condition  exists  which  could 
materially  impact  the  operational  and  financial 
viability  of  that  member. 


closed  and  all  the  member's  obligations 
to  NSCC  have  been  satisfied  or.  in  the 
discretion  of  NSCC,  deducted  from  the 
member's  clearing  fimd  contribution,  or 
(11)  the  member  presents  to  .NSCC 
indemnities  or  guarantees  NSCC  deems 
satisfactory;  or  (lii)  another  member 
assumes  all  transactions  and  obligations 
of  the  terminating  member. 

Summary  of  Clearing  Agency' 
Registration  Slandards  With  Respect  to 
Clearing  Funds 

The  Commentors  have  relied  heavily 
on  the  Registration  Standards  in 
presenting  their  arguments  to  the 
Commission  concerning  the  propiosed 
rule  change.  Tlie  Commission  therefore 
believes  that  it  would  be  useful  to 
reproduce  the  apphcable  portions  of  the 
Registration  Standards: 

[I)t  is  appropriate  for  a  clearing  agency  to 
establish  by  rule  an  appropriate  level  of 
clearing  fund  contributions  based,  among 
other  things,  on  its  assessment  of  the  risks  to 
which  it  is  subject  ContribuUons  to  the 
clearing  fund  should  be  based  on  a  formula 
which  applies  to  all  users  on  a  uniform,  non- 
discriminatory basis.  The  forms  of 
contributions  should  be  in  cash  or  open 
account  indebtedness  secured  by  United 
States  Government  obligations,  highly  rated 
municipal  bonds  or  such  other  investments  as 
the  rules  of  the  clearing  agency  may  provide 
which  assure  safety  and  liquidity. 

Because  contributions  to  clearing  funds 
protect  clearing  agencies  against  specified 
contingencies  and  are  returned  when 
participants  withdraw  from  clearing  agencies, 
the  rules  of  clearing  agencies  should  limit  the 
use  that  they  may  make  of  clearing  fund 
contributions.  A  clearing  agency  should  not 
use  the  fimd  in  a  manner  that  expyoses  if  to 
unreasonable  risks.  Therefore,  the  rules  of  the 
clearing  agency  should  Limit  the  investments 
which  it  can  make  with  the  cash  portion  of  its 
clearing  fund  to  United  States  Government 
obligations  or  any  other  investments  which 
provide  safety  and  liquidity  of  the  principal 
invested.  In  summary,  the  cash  portion  of  the 
fund  should  be  invested  in  light  of  the 
clearing  agency's  fiduciary  responsibilities 
and  as  provided  for  in  the  rules  of  the 
clearing  agency. 

Except  as  discussed  below,  the  rules  of  the 
clearing  agency  should  limit  the  purposes  for 
which  the  clearing  fund  may  be  used  to 
protecting  participants  and  the  clearing 
agency  (i)  frora  the  defaults  of  participants 
and  (ii)  from  clearing  »j?pncv  losses  (not 
inrludins  day-to-day  operetirif!  pxppnsps) 
such  as  losses  of  setunties.  not  c:o\ered  by 
insurance  or  other  resources  of  the  clearing 
agency.  In  addition.  whcneviT  !ht  clearing 
fund  is  charged  for  any  reason  other  than  to 
satisfy  a  clearing  loss  atlributabie  to  a 
participant  solely  from  that  participant'i 
clearing  fund  deposit  ",  each  participant 


"  If  the  clearing  fund  deposit  of  a  particular 
participant  i>  charged  as  a  result  of  a  clearing  loss 
solely  attributable  to  that  participant,  the  clearing 
agency  8  rules  should  provide  thai  the  pi^.'-ticipant 
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should  promptly  be  given  notice  of  both  the 
amount  of,  and  the  reasons  for,  the  charge. 
The  amount  should  be  promptly  assessed  p:o 
rata  against  each  participant  who  must 
thereafter  make  good  the  charge  against  its 
clearing  fund  depcsit. 

With  respect  to  further  assessing  a  clearing 
agency  participant  to  cover  losses  other  than 
losses  solely  attributable  to  the  particij>ant. 
the  Division  believes  that  a  clearing  agency's 
rules  should  provide  for  a  maximum 
assessment  which  is  fixed  by  the  clearing 
agency's  rules  in  order  that  at  any  given 
time,  a  participant  can  ascertain  its  maximum 
potential  liability.  These  hmitations  must  be 
determined  in  light  of  factors  such  as  the 
clearing  agency's  risks  in  its  operations  and 
the  size  of  its  clearing  fund  *  *  *." 

*  *  *  The  Division  believes  that  the  rules 
of  the  clearing  agency  may  permit  the 
clearing  agency  to  use  a  small  percentage  of 
the  clearing  fund  for  a  short  period  of  time  to 
cover  unexpected  and  unusual  requirements 
for  funds  *  *  '.  The  Division  beheves  that 
there  may  be  legitimate  purposes  for  which  a 
clearing  fund  may  be  utilized  for  a  longer 
period  of  time  so  long  as  (i)  the  funds  are 
properly  protected,  (ii)  the  funds  are  utilized 
to  facilitate  the  process  of  clearance  and 
settlement  and  (iii]  the  participants  and  the 
Commission  specifically  approve  such  use 
during  the  registration  proceedings.  "  *  *  *  If 
any  such  monies  are  not  returned 
expeditiously  to  the  clearing  fund,  the 
clearing  fund  should  be  charged  and  the 
participants  should  make  good  the  charge 
against  their  clearing  fund  deposits  •  •  •.  » 

Summary  of  Comment  Letters 

The  Commission  received  two 
comment  letters  respecting  the  amended 
version  of  the  proposed  rule  change.  By 
letter  dated  March  17. 1982,  NYCH 
commented  on  the  proposed  rule  change 
and  the  amendments.  Generally,  these 
comments  addressed  fotu-  areas  in 
which  NYCH  believes  that  the  proposed 
rule  fails  to  comply  with  the  Registration 
Standards  and  thus  with  the  Act.  NYCH 
argued  that  the  proposed  rule:  (1)  would 
not  properly  limit  the  uses  that  NSCC 
may  make  of  clearing  fund 
contributions;  (ii)  would  allow  creditors 
of  NSCC  to  reach  clearing  fund  assets  to 
satisfy  NSCC's  general  obligations;  [iii] 
would  not  adequately  protect 
contributions  made  with  respect  to  one 
NSCC  system  from  losses  incurred  in 
another  system;  and  (iv)  would  allow 
NSCC  inappropriately  to  pledge  assets 
in  the  clearing  fund  to  secure  loans  to 
NSCC.  In  addition,  NYCH  stated  that  it 
believes  that  many  provisions  in  the 
proposed  rule  are  ambiguous. 


must  promptly  replenish  the  deficiency  in  its 
clearing  fund  deposit.  [Footnote  in  Registration 
Standards].  Securities  Exchange  Act  Release  No. 
18000  dune  17, 1980)  p.  57. 

"  Id  tt  57-sa. 

"This  sentence  appears  in  the  text  of  the 
Registration  Standards  as  a  footnote  to  the 
preceding  sentence.  Id.  at  59. 

■/<£ 


By  letter  to  the  Commission  dated 
April  14, 1982,  NSCC  responded  to  the 
NYCH  comments.  NYCH's  major  points 
and  NSCC's  response  to  those 
comrhents  are  summarized  below,  in  the 
following  sections:  (i)  Purpose  of  the 
Clearing  Fund;  (ii)  Segregation  of  Fimds 
for  Different  NSCC  Systems;  and  (iii) 
The  Clearing  Fund  as  an  NSCC  Asset. 

i.  Purpose  of  the  Clearing  Fund. 

NYCH  Comments 

NYCH  asserts  that  the  primary 
purpose  of  the  1975  Amendments  to  the 
Act  requiring  clearing  agency 
registration  'was  to  protect  investors 
from  loss  by  improving  the  integrity  of 
the  clearance  and  settlement  system  in 
the  United  States."  NYCH  continues 
that  the  Commission  in  its  Registration 
Standards  determined  that  the  clearing 
fund  was  intended  to  be  the  appropriate 
regulatory  mechanism  to  provide  that 
protection. 

Specifically,  NYCH  argues  that  the 
clearing  fund  is  designed  primarily  to 
protect  investors  from  the  defaults  of 
clearing  agency  participants  by 
indemnifying  solvent  participants 
against  losses  related  to  guaranteed 
transactions  in  the  clearance  and 
settlement  system  and  not  by  protecting 
the  clearing  agency  against  all  clearing 
agency  losses  or  insuring  the  viability  of 
each  clearing  agency.  In  support  of  that 
contention.  NYCH  cites  statements  in 
the  Registration  Standards  that  the 
clearing  fund  be  designed  to  cover 
"limited"  and  "specified  contingencies" 
and  not  be  exposed  to  "unreasonable 
risk."  In  addition,  NYCH  argues  that  the 
Registration  Standards  expressly  limit 
the  broad  use  of  clearing  fund  assets, 
and  thus  that  NSCC's  proposed  rule 
change  fails  to  comply,  in  several 
respects,  with  the  requirements  of  the 
Registration  Standards.^* 

First,  NYCH  asserts  that  the 
Registration  Standards  contemplate  the 
use  of  the  clearing  fund  only  to  cover 
"losses."  In  contrast.  NYCH  points  out, 
NSCC's  proposal  permits  the  use  of  the 
clearing  fund  to  cover  "losses  or 
liabilities  '  incident  to  the  operation  of 
NSCC's  clearance  and  settlement 
business.  NYCH  believes  that  the  added 
language  "or  liabilities"  may  allow  the 
clearing  fund  to  be  used  to  satisfy 
claims  based  on  general  corporate 
liability.  NYCH  questions,  for  example, 
whether  this  language  would  permit  use 


UMI 


"The  Registration  Standards  allow  broad  or 
extended  use  of  the  clearing  fund  so  long  as  .  .  .  (i) 
the  funds  are  properly  protected,  (ii)  the  funds  are 
utilized  to  facilitate  the  process  of  clearance  and 
settlement  and  (iii)  the  participants  and  the 
Commission  specifically  approve  such  use  during 
the  registration  proceedings.  See  Securities 
Exchange  Act  Release  No.  16900  at  p.  59. 


of  the  clearing  fimd  to  satisfy  treble 
damages  imposed  as  a  result  of  a 
judicial  decision  that  NSCC  violated 
antitrust  laws.  NYCH  argues  that  such 
an  application  of  the  clearing  fund 
would  be  inconsistent  with  the 
Registration  Standards." 

Second,  NYCH  argues  that  NSCC's 
proposed  rule  change  would  not  protect 
the  clearing  fund  from  unreasonable 
risk,  because,  among  other  things,  NSCC 
may  borrow  from  the  clearing  fimd  [i.e., 
pledge  assets  to  secure  loans  to  cover 
loss  or  borrow  cash  for  settlement). 
NYCH  assets  that  such  borrowing  would 
subject  the  fund  to  NSCC's  credit  risk 
and  contravene  the  Registration 
Standard's  mandate  that  clearing  funds 
should  be  composed  of  cash  or  highly 
liquid  securities. 

In  addition,  NYCH  appears  to  object 
tothe  provision  in  the  proposed  rule 
chjange  that  would  allow  NSCC  to 
borrow  clearing  fimd  cash  to  meet 
settlement  obligations  because  NYCHG 
believes  that  this  provision  also  would 
not  comply  with  the  requirements  in  the 
Registration  Standards  that  (i)  a  small 
portion  of  the  clearing  fund  may  be  used 
oly  for  short  periods  of  time  to  cover 
unanticipated  contingencies  and  (ii)  a 
clearing  agency  may  use  the  clearing 
fund  for  a  longer  period  of  time  only  if, 
among  other  things,  the  participants 
specifically  approve  such  use.  In  support 
of  this  contention,  NYCH  therefore 
believes  that  the  proposed  rule  fails  to 
conform  to  both  requirements  in  the 
Registration  Standards  because  they 
contain  no  restrictions"  *  *  *  as  to  the 
duration  of  permissable  use,  percentage 
of  fund  that  can  be  used  or  the  type  of 
contingencies  covered  *  *  *".  For  those 
reasons,  the  NYCH  expressly  withholds 
its  consent  to  this  portion  of  the 
proposed  rule  change. 

NSCC's  Response 

NSCC  contends  that  NYCH  is 
incorrect  in  its  view  that  the  focus  of  the 
1975  Amendments  to  the  Act  concerning 
clearing  agencies  is  "to  protect  investors 
from  loss  by  improving  the  integrity  of 
the  clearance  and  settlement  system." 
Instead.  NSCC  states  that  Section 
17A(a)(l)  represents  an  aggregation  of 
many  Congressional  findings.  NSCC 


"  In  connection  with  this  point.  NYCH  believes 
that  an  ideal  proposed  rule  would  provide  two 
levels  of  priority  to  "permissible"  losses  within  a 
system.  In  NYCH's  view,  funds  should  first  be  used 
to  satisfy  participant  defaults  and  losses  of 
securities  attributable  to  a  System  and  only 
thereafter  be  used  to  satisfy  other  NSCC  liabilities. 
f'TYCH  theorized  that  as  t>etween  preventing  severe 
financial  impairment  of  NSCC  as  a  business  entity 
and  protecting  NSCC  members  against  losses  of 
securities  and  participant  defaults,  the  Commission 
should  prefer  the  latter. 
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continues  that  these  findings  "*  *  * 
were  not  as  NYCH  states,  the 
justification  for  requiring  registration  of 
clearing  agencies,  but  justification  for 
the  creation  of  a  national  system  in 
which  those  clearing  agencies  *  •  * 
would  be  linked."  NSCC  believes  that 

*  *  *  the  purpose  for  the  registratin  of 
clearing  agencieB  can  more  clearly  be  seen  in 
the  affirmative  findings  which  the 
Commission  must  maice  under  Section 
17A(b)(3)(A)  wherein  it  is  stated  that  a 
clearing  agency  shall  not  be  registered  unless. 
'[s]uch  clearing  agency  is  so  organized  and 
has  the  capacity  to  be  able  to  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  tranaacations  for 
which  it  is  responsible,  [and]  to  safeguard 
securities  and  funds  in  its  custody  or  control 
or  for  which  it  is  responsible  *•••>• 

NSCC  also  asserts  that  NYCH  is 
incorrect  in  stating  that  the  primary 
purpose  of  the  clearing  fund  is  to  protect 
investors  from  losses.  Instead,  NSCC 
submits  that  clearing  funds  exist  for  two 
purposes:  to  protect  solvent  clearing 
agency  participatns  individually  and  to 
protect  clearing  agencies  and  their 
participants  collectively.  NSCC  further 
believes  that  the  Registration  Standards 
permit  clearing  agencies  to  use  clearing 
fund  assets  to  protect  themselves.  As 
NSCC  states,  quoting  the  Registration 
Standards: 

[T]he  clearing  fund  may  be  used  to 
protecting  [sic] participants  and  the  clearing 
agency  (i)  from  the  defaults  of  participants 
and  (ii)  from  clearing  agency  losses  (not 
including  day-to-day  operaUng  expenses] 
such  as  losses  of  securities  not  cuvered  by 
insurance  or  other  resources  of  the  clearing 
agpncy  " 

NSCC  further  argues  that  the  primary 
purpose  of  the  clariiiig  fund  is  not,  es 
NYCH  suggests,  to  guarantee  completion 
of  clearance  and  settlement 
transactions.  NSCC  asserts  that  neither 
Congress  nor  the  Commission  mandated 
that  clearing  funds  be  used  solely  to 
guarantee  completion  of  transactions 
and  points  to  the  statement  in  the 
Registration  Standards  that  a  clearing 
agency  should  establish  the  appropriate 
level  of  clearing  fund  contributions 
based  on  its  assessment  of  the  various 
risks  to  which  it  is  subject. 

Second,  NSCC  argues  that  NYCH's 
argument  that  the  clearing  fund  be  used 
only  to  satisfy  "losses"  as  opposed  to 
"losses  and  habilities"  is  semantic. 
NSCC  asserts  that  a  liability  is  a 
potential  loss  which  has  not  been 
realized  and  that  a  loss  is  pecuniary 
deprivation.  As  such,  NSCC  argues  tht 
the  NYCH  concern  about  potential 


liabilities  is  unwarranted  since  there 
could  be  no  assessment  against  the 
clearing  fund  absent  a  pecuniary 
deprivation  (i.e.,  a  loss). 

Third,  NSCC  takes  issue  with  NYCH's 
assertion  that  funds  allocated  to  a 
particular  System  should  cover 
participant  defaults  and  security  losses 
in  that  System  before  being  applied  to 
other  losses  in  the  System.  NSCC 
beheves  that  NYCH's  suggestion  that 
losses  affecting  NSCC  members,  such  as 
participant  defaults  and  security  losses, 
should  take  priority  over  general  System 
losses  that  affect  the  corporation  is  not 
supported  by  either  the  Act  or  the 
Registration  Standards. 

Fourth,  NSCC  argues  that,  contrary  to 
NYCH's  assertions.  NSCC's  ability  to 
borrow  from  the  clearing  fund  does  not 
subject  the  fund  to  unreasonable  risk. 
NSCC  notes  the  high  standard  of  care 
which  clearing  agencies  must  assume 
with  respect  to  clearing  fund  assets.  In 
addition,  NSCC  points  out  that  its  ability 
to  borrow  from  the  clearing  fund  does 
not  abridge  the  Registration  Standards' 
requirem.ent  that  the  ciearinp  fund  be 
composed  of  "cash  or  highly  liquid 
securities",  as  NYCH  suggests.  Instead, 
NSCC  believes  that  the  phrase  "cash  or 
highly  liquid  securities"  refers  to  the 
form  of  participants'  deposits,  and  not  to 
disposition  restrictions  on  the  clearing 
fund. 

Finally,  NSCC  disagrees  with  NTCFTs 
assertion  that  NSCC's  ability  to  borrow 
cash  from  the  clearing  fund  for 
settlement"*   *   *  fails  to  qualify  under 
the  narrow  exception  allowing  use  of  a 
small  portion  of  the  clearing  fund  for 
short  periods  to  cover  unanticipated 
contingencies."  NSCC  believes  that 
NYCH  has  incorrectly  applied  this 
provision,  because  in  its  view.  NSCC's 
anticipated  use  of  the  clearing  fund 
amounts  to  ordinary  use  that  will  cover 
'osses  related  to  the  clearance  and 
settlement  busmess.*"  Accordingly, 
NSCC  explains,  the  propospd  rule  does 
not  contain  the  prcrequiBites  applicable 
to  unanticipated  contingencies  since 
NSCC  does  not  contemplate  such  use 
and,  as  such,  did  not  make  provisions  to 
accomodate  the  prerequisites. 


"See  Letter  dated  April  14,  1982,  from  Robert  J, 
woldow,  Vice  President  and  General  CounseL 
NSCC,  to  Commission  staff  at  p,  5, 

"/d.  at  p,  6.  (Emphasis  in  NSCC  comment  letter.) 


"'Specifically,  NSCC  inlende  to  usp  this  provision 
to  met  interest  expensps  incurred  by  NSCC  when  a 
mptjiber  fails  to  meet  its  settlement  obligations  to 
.\,SCC  causing  a  short  term  overaraft  in  .NSCC's 
account  at  the  setthnj;  bank.  In  this  instance.  NSCC 
will  deposit  cleanng  fund  cash  equal  to  the 
o\erdraft  in  a  compensating  balance  account  for  a 
period  of  time  equa  to  the  time  the  overdraft  is 
outstanding.  The  settling  bank  will  be  entitled  to  the 
interest  earned  in  this  account  as  compensation  for 
financing  the  overdraft.  Subsequently,  the  funds 
deposited  in  the  compensaUng  balance  account  will 
be  returned  ts  the  clearing  fund,  and  the  defaulting 
members  wiU  be  required  to  replace  the  interest  lost 
on  the  cash  during  the  time  such  cash  was 
deposited  in  the  compensating  balance  account 


ii.  Segregation  of  Funds  for  Different 
NSCC  Systems. 

AYCH  Comments 

N^CH  contends  that  each  System's 

Fund  should  be  segregated  from  other 
System  Funds  and  from  the  General 
Fund,  NYCH  believes  that  strict 
financial  integrity  requires  that 
contributions  made  by  members  to 
protect  a  System  used  by  such  members 
should  not  be  used  to  satisfy  losses 
incurred  in  other  Systems  or  in  services 
covered  by  the  General  Fund.  NYCH 
asserts  that  segregation  of  the  various 
Funds  is  desirable  because; 

*  *  '  the  smooth  functioning  of  the  national 
clearing  system  is  best  served  by  assuring 
participants  that  when  a  problem  exists  with 
one  of  NSCC  s  systems,  .N'SCC's  ability  to 
operate  its  other  systems  remains  intact" 

NYCH  stated  that  while  it  recognizes 
that  NSCC's  amended  proposal  limits 
somewhat  the  use  of  a  Fund  to  losses  or 
liabilities  incurred  m  the  related  System, 
it  believes  that  NSCC's  efforts  fall  short 
of  what  is  required.  In  .NYCH's  view,  the 
proposal  provides  insufficient 
segregation  by  allowing  .NSCC.  under 
some  circumstances,  to  apply  a 
guaranteed  System's  Fund  to  losses  or 
liabilities  attributable  to  non-guaranteed 
services.  Such  incomplete  segregation, 
NYCH  argues,  could  result  in  a  loss  of 
participant  confidence  in  the  adequacy 
of  a  Fund  for  its  related  system 
whenever  financial  stress  occurs  in 
relation  to  a  non-guaranteed  service. 
NYCH  conbnues  that  such  incomplete 
separation  is  especially  unfair  because, 
as  they  imderstand,  some  participants 
that  use  non-guaranteed  services  do  not 
share  the  burden  of  contributing  to  the 
clearing  fund  but  enjoy  the  "insurance" 
benefits  of  the  fund. 

Second.  NYCH  expressed  concern 
that  the  provision  of  the  proposed  rule 
that  would  allow  NSCC  to  use  clearing 
fund  assets  as  security  for  loans  to 
satisfy  losses  or  liabilities  arising  from 
the  clearance  and  settlement  business 
may  be  construed  to  allow  NSCC  to 
pledge  deposits  attributable  to  the 
envelope  system  funds  to  secure  loans 
made  to  .NSCC  to  cover  losses 
attributable  to  the  CNS  System,  NYCH 
stated  that  this  issue  also  exists  with 
respect  to  the  provision  of  the  proposed 
rule  that  would  allow  NSCC  to  bcrrcw 
cash  from  the  clearmg  fund  to  meet 
settlement  obligations  without  regard  to 
the  system  in\olved  Again,  .NYCH 
believes  such  a  result  would  violate  its 
concept  of  segregabon  and  expose  the 


"  See  letter  dated  March  1".  1982.  from  [ohn  P. 
l.ee.  Executive  Vice  President,  NYCR  to  the 
Commission  at  p  S 
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deposits  of  participants  that  use  only 
NSCC's  envelope  services  to  collateral 
liens. 

Finally.  NYCH  objects  to  NSCC's 
ability  at  the  time  a  participant's 
membership  is  terminated  to  apply  a 
member's  clearing  fund  deposit 
allocated  to  one  System  to  all 
outstanding  obligations  that  member  has 
to  NSCC. 

.WSCC  Response 

NSCC  rejects  NYCH's  basic  premise 
that  the  national  clearance  and 
settlement  system  is  best  served  by 
segregating  the  variuos  System  Funds  to 
insure  that  "  *  •  *  when  a  problem  exists 
with  one  of  NSCC's  Systems,  NSCC's 
ability  to  operate  its  other  Systems 
remains  intact  *  *  *  "  NSCC  notes  that  it 
has  accommodated  NYCH  by 
segregating  completely  the  Funds  of  the 
guaranteed  Systems  so  that  losses 
arising  in  one  guaranteed  System  will 
not  be  assessed  against  funds  in  a 
separate  guaranteed  System.  Moreover, 
NSCC  beheves  that  the  degree  of 
segregation  it  has  adopted  is  both 
appropriate  and  adequate  for  its 
protection.  In  any  event,  because  NSCC 
is  a  non-profit  organization  without  vast 
retained  earnings  to  cover  clearing 
agency  losses,  NSCC  believes  that  it 
would  be  irresponsible  to  relinquish  its 
general  right  to  assess  the  funds  of 
guaranteed  systems  for  a  liability  arising 
in  other  than  guaranteed  Systems.  In 
addition,  NSCC  notes  that  NYCH's 
suggestion  that  the  various  Funds  be 
completely  segregated  comes  very  late 
in  the  day  because  it  was  not  mentioned 
when  NYCH  suggested  that  NSCC 
segregate  the  CNS  Fund  from  the  ESS 
Fund. 

Second,  NSCC  responded  to  NYCH's 
concern  that,  under  the  proposed  rule, 
NSCC  could  circumvent  the  fund's 
segregation  by  borrowing  cash  from  the 
Envelope  System  Fund  to  meet 
settlement  obligations  arising  in  the 
CNS  System.  NSCC  stated  that  these 
concerns  were  unfounded  because  the 
borrowed  funds  would  likely  be 
recovered  in  such  cases,  and,  if  not,  a 
CN'S  assessment  would  be  required  to 
replenish  cash  borrowed  from  the 
Envelope  System  Fund. 

Third,  NSCC  argues  that  its  abihty  to 
exhaust  a  member's  clearing  fund 
deposit  allocated  to  one  fund  by 
applying  it  to  all  obligations  the  member 
has  to  NSCC  is  important  to  assure 
fairness  and  financial  responsibility.  In 
the  case  of  a  participant's  insolvency, 
for  example,  NSCC  believes  that  it  is 
appropriate  to  use  an  insolvent 
participant's  excess  deposits  allocated 
to  a  guaranteed  system  to  satisfy  that 
participant's  liabilities  arising  in  any 


system.  Any  other  procedure,  in  NSCC's 
view,  would  require  NSCC  to  return  the 
excess  deposit  from  one  system  to  the 
insolvent's  trustee  and  assess  solvent 
NSCC  members  for  the  deficiency  in  the 
second  system. 

iii.  The  Clearing  Fund  as  an  NSCC 
Asset. 

NYCH  Comments 

NYCH  asserts  that  to  maintain  the 
independence  and  financial  integrity  of 
the  clearing  fund  assets,  a  separate  legal 
trust  should  be  established  for  each 
fund.  NYCH  argues  that  separate  trusts 
for  each  Fund  are  necessary  to  ensure 
the  integrity  of  the  members'  deposits  in 
the  event  NSCC  becomes  insolvent. 
NYCH  believes  that,  under  the  proposed 
clearing  fund  structure,  NSCC 
participants  would  be  general  creditors 
in  a  bankruptcy  proceeding  with  no 
priority  interest  in  their  clearing  fund 
contributions.  In  addition.  NYCH  asserts 
that,  absent  trust  arrangements  for  the 
various  Funds  and  the  General  Fund, 
any  general  creditor  of  NSCC  could 
attach  such  Funds.  Further,  while  NSCC 
and  its  counsel  believe  that  the  structure 
of  the  clearing  fund  provides  essentially 
the  same  protection  as  NYCH's  trust 
proposal,  .NYCH  notes  that  no  judicial 
decisions  specifically  on  point  exist,  and 
argues  that  any  uncertainties  should 
therefore  be  resolved  in  favor,  of 
establishing  separate  trusts  for  the 
different  Funds. 

Finally,  the  NYCH  asserts  that,  absent 
the  establishment  of  trusts,  at  the  very 
least  NSCC  must  amend  the  language  of 
the  proposed  rule  to  codify  the  legal 
theories  and  underlying  assumptions  on 
which  NSCC  and  its  counsel  relied  in 
concluding  that  the  structure  of  the 
clearing  fund  provided  protection 
tantamount  to  trust  arrangements. 
Specifically,  NYCH  believes  that  the 
proposed  rule  should  be  amended  to 
state  that  the  interest  of  NSCC  in  the 
clearing  fund  is  not  proprietary  but  only 
a  security  interest.  In  addition,  NYCH 
believes  that  NSCC's  financial 
statements  should  explain  that  title  to 
the  cash  deposit  and  qualifying  bonds 
remains  in  the  member  subject  to 
certain  contractual  rights  of  NSCC. 

NSCC's  Response 

NSCC  believes  that  NYCH's  position 
that  adequate  segregation  of  the  clearing 
fund  can  only  be  achieved  through  the 
establishment  of  a  trust  is  incorrect. 
NSCC  argues  that  this  statement 
represents  a  legal  conclusion  with  which 
neither  NSCC  nor  its  outside  counsel 
agrees. 

In  addition,  NSCC  believes  that  the 
strict  limitations  inherent  in  trust 
arrangements  would  prevent  NSCC  from 


operating  with  the  speed  and  efficiency 
necessary  to  work  out  participant 
insolvencies.  NSCC  points  out  that 
NSCC  and  its  predecessor  organizations 
have  experienced  exposure  from  more 
than  a  dozen  participant  insolvencies 
and  yet  never  have  made  an  assessment 
against  clearing  fund  deposits.  Thus, 
NSCC  perceives  no  sound  business  or 
legal  arguments  for  establishing 
cumbersome  trust  arrangements  for  the 
various  Funds. 

Determinations  Regarding  the  Proposed 
Rule  Change 

Under  Section  19(b)(2)  of  the  Act,  the 
Commission  must  approve  NSCC's 
proposed  rule  change  if  the  Commission 
finds  that  it  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
thereunder  applicable  to  registered 
clearing  agencies.  If  the  Commission  is 
unable  to  make  that  finding,  it  must 
institute  proceedings  to  determine 
whether  to  disapprove  the  proposed  rule 
change. 

The  principal  provisions  of  the  Act 
applicable  to  clearing  agencies  are 
contained  in  Section  17A  of  the  Act. 
Paragraph  (b)(3)  of  that  Section 
provides,  among  other  things,  that  a 
clearing  agency  shall  not  be  registered 
unless  it  is  so  organized  and  has  the 
capacity  to  facilitate  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  for  which  it  is 
responsible.  That  paragraph  also 
requires  that  the  rules  of  a  clearing 
agency,  among  other  things:  (i)  "*  *  * 
provide  for  the  equitable  allocation  of 
*  *  *  charges  among  its  participants"; 
(ii)  be  "*  *  *  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions"; 
(iii)  be  "*  *  *  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions, 
and,  in  general,  to  protect  investors  and 
the  public  interest";  (iv)  "*  •  *  are  not 
designed  to  permit  unfair  discrimination 
in  the  admission  of  participants  or 
among  participants  in  the  use  of  the 
clearing  agency";  and  (v)  *  *  *  "do  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  to  the 
furtherance  of  the  purposes  of  this 
Title." 

In  addition,  the  Commission's 
determinations  regarding  NSCC's 
proposed  clearing  fund  rule  also  must  be 
made  in  the  context  of  the  Commission's 
statutory  responsibility  to  facilitate  the 
establishment  of  a  safe,  efficient  and 


I  M  I 


Federal  Register  /  Vol.  47.  No.  223  /  Thursday.  November  18,  1982  /  Notices 


51975 


equitable  national  clearance  and 
settlement  system.'- 

Discussion  of  Issues 

i.  Appropriate  Level  of  Clearing  Fund 
The  Registration  Standards  require  a 
clearing  agency: 

■   *   *  to  establish  by  rule  an  appropriate 
level  of  clearing  fund  contributions  based, 
among  other  things,  on  its  assessment  of  the 
risk  to  which  it  is  subject.^' 

NSCC  Stated  that  it  designed  the 
clearing  fund  formulae  with  due  regard 
to  the  various  risks  associated  with  the 
various  clearance  and  settlement 
systems  it  operates.  Because  the  risks 
associated  with  operating  its  systems 
Fluctuate  with  the  volume  of  activity  per 
system.  NSCC  designed  the  proposed 
rule  to  provide  for  continuous 
monitoring,  on  a  monthly  basis,  of  each 
participant's  contribution  to  the  fund 
vis-a-vis  its  use  of  NSCC's  systems.  The 
monthly  review  requirement  is  intended 
to  ensure  that  a  member's  clearing  fund 
contribution  keeps  pace  with  that 
member's  variable  use  of  NSCC 
services.  NSCC  may  also  increa.se  the 
clearing  fund  requirement  of  a  thinly 
capitalized  member  or  a  member  under 
surveillance.  The  increased  clearing 
fund  requirement  for  such  members  is 
intended  to  reflect  the  increased  risk  of 
doing  business  with  such  a  member,'* 

The  Commission  has  determined  thai 
the  proposed  rule  change  meets  the 
Registration  Standards  concerning  the 
appropriate  level  of  clearing  fund 
contributions.  The  Commission  believes 
that,  by  tying  its  proposal  to  relevant 
use  and  risk  factors,  NSCC  has  designed 
its  formulae  and  the  rules  requiring 
variable  contributions  in  a  manner 
consistent  with  the  Registration 
Standards,  While  the  Commission 
believes  that  within  a  range  of 
reasonableness  the  particular  size  of  a 
clearing  fund  is  a  matter  reserved  for 
NSCC's  regulatory  judgment,  the 
Commission  in  making  its 
determinations,  reviewed  carefully  (i) 
the  size  of  NSCC's  clearing  fund:  (li) 
other  risk-limiting  NSCC  procedures: 
and  (iii)  NSCC's  track  record  in 
connection  with  several  participant 
insolvencies.  In  addition,  because  the 


''  Section  17A(a)  of  the  Act  direi  is  the 
Commission  lo  use  its  authority  under  the  Ai,l  to 
fdcilitate  the  establishment  of  a  national  system  for 
the  prompt  and  accurate  clearance  and  settlement 
of  securities  (other  than  exempt  secunliesi  in 
accordance  with  [certain  specified  Congressional 
findings  and  objectives.) 

"See  Securities  Exchange  Act  Release  No.  16900 
at  pp  55-56. 

"In  that  respect.  NSCC  recently  filed  and  the 
Commission  approved,  on  a  temporary  basis,  a  new 
formula  for  the  ESS  Clearing  Fund  that  would 
impose  an  increased  contribution  requirement  on 
"thinly  capitalized"  ESS  users.  See  Siecurities 
Exchange  AcfRelease  No.  18852  (June  28,  1982). 


Fund  of  each  guaranteed  System  is 
segregated  from  losses  of  other 
guaranteed  Systems,  the  Commission 
has  looked  carefully  at  the  size  of  each 
Fund  in  relation  to  the  risks  associated 
with  the  related  system.  The 
Commission  has  also  reviewed  NSCC's 
proposal  to  decrease  its  right  to  assess  a 
member's  contribution,  if  the  member 
elects  to  resign,  from  twice  its  required 
contribution  to  merely  the  required 
amount  of  its  contribution. 

Currently,  NSCC  has  S2  million  in 
retained  earnings  and  approximately 
S104  million  in  clearing  fund 
contributions  available  to  cover  all 
losses  NSCC  incurs.  Although  these 
figures  appear  small  when  compared 
with  the  average  daily  money  settlement 
exposure  at  NSCC  in  excess  of  S2 
billion,  the  Commission  believes  that 
they  appear  reasonable  in  relation  to 
potential  resic!.jal  losses  associated  with 
either  participant  defaults  or  other 
claims  against  the  system, ^^  To  date,  the 
largest  loss  suffered  by  NSCC  (a  result 
of  a  participant  insolvency)  amounted  to 
only  S8^5,0(.)0,  a  figure  sm.aller  than 
NSCC's  retained  earnings.  Indeed. 
NSCC,  despite  more  than  a  dozen 
participant  insolvencies  and  other 
losses,  has  never  needed  to  assess  the 
clearing  fund. '" 

The  CommissiL-T.  believes  that  a 
clearing  agency's  clearing  fund  should 
not  be  viewed  in  isolation;  but  rather  as 
one  element  in  a  complement  of 
safeguards  designed  to  protect  the 
clearing  agency  against  losses 
attributable  to  clearance  and  settlement 
operations.  In  addition  to  substantial 
insurance  policies  covering  certificate- 
related  losses,  NSCC  has  adopted  other 
procedures  to  hedge  against  its 
settlement  exposure,  including  marks-lo- 
the-market  on  open  fail  positions, 
special  marks  for  positions  in  volatile 
securities  and  special  surveillance  and 
collateral  requirements  for  financially 


^'' As  a  pratiical  mdiifr.  NSCC  s  daily  net 
pvposure  is  much  less  than  $2  billion  for  several 
reasons  First.  NSCC  losses  could  only  approximate 
such  a  figure  if  all  NSCC  members  failed  and  NSCC 
was  unable  to  retain  collateral  that  it  could 
liquidate  Second,  it  is  extremely  unlikely  thai 
NSCC  would  experience  several  participant 
insolvencies  at  a  time  Third,  ,NSCC's  exposure  is 
limited  because  it  daily  marks-to-the-market 
mpmt>er  fails  carried  in  the  system  and  has 
substantial  authority  lo  reverse  deliveries  in  CNS  to 
defaulting  participants  and  to  monitor  and  retain 
ESS  deliveries.  Fourth.  NSCC  polities  encour,ige 
close  surveillance  of  and  calls  for  additional 
assurances  from,  financially  and/or  operationally 
distressed  members. 

''NSCC  has  covered  losses  that  would  olhiTwise 
be  assessed  against  the  clearing  fund  with  excess 
operating  revenues  available  at  the  time  of  the  loss. 
NSCC  slated  that,  in  part  lo  protect  clearing  fund 
deposits,  it  intends  lo  continue  covering  small 
losses  out  of  excess  operating  revenues  or 
surcharges  to  participants. 


impaired  members  The  Cu.Tiniissior, 
believes  that  these  procedures  alonj; 
with  NSCC's  general  authority  to  cd..  lor 
additional  assurances  and  reverse 
certain  CNS  and  ESS  deliveries. 
enhance  greatly  the  sufficiency  of  the 
clearing  fund. 

The  Commission  believes  that  NSCC 
has  exercised  prudent  regulatorj' 
judgment  in  designing  the  clearing  fund 
formulae  consistent  with  its  loss 
experience  and  other  financial 
safeguards.  Further,  the  Commission  has 
determined  that  the  levels  of  ESS  and 
CNS  Funds  appear  to  be  reasonable  at 
this  time  to  protect  NSCC  and  sensible 
in  proportion  to  the  members'  projected 
use  of  the  various  Systems,  Accordingly, 
the  Commission  believes  that  the  CNS 
and  ESS  formulae  appear  to  be 
consistent  with  the  Act  and  the 
Registration  Standards. 

I  addition,  the  Commission  has 
determined  that  NSCC's  decision  to 
reduce  its  authority  to  assess  a 
member's  clearing  fund  contribution,  if  a 
member  elects  to  resign,  from  twice  the 
required  contribution  to  merely  the 
required  contribution  is  an  appropriate 
exercise  of  regulatory  judgment.  While 
the  Commission  recognizes  that  NSCC  s 
proposal  would  reduce  by  one-half  the 
funds  available  potentially  to  cover 
losses,  assuming  all  members  elect  lo 
resign,  the  Commission  also  recognizes 
the  importance  of  maintaining 
limitations  on  the  size  of  the  clearing 
fund  that  relate  reasonably  to 
experience  Because  the  loss  history, 
size  of  NSCC's  retained  earnings  and 
NSCC's  other  risk  reducing  mechanisms 
support  NSCC's  regulatory  judgment 
with  respect  to  its  clearing  fund 
formulae  and  the  size  of  the  clearing 
fund,  the  Commission  believes  that  an 
additional  mandatory  two-fold 
assessment  appears  to  be  unnecessary 
at  this  time  to  protect  NSCC  and  its 
members, " 

ii.  Purpose  of  the  Clearing  Fund. 

The  Registration  St^dards  provide* 
that  the  clearing  fund  may  be  used  lo 
protect: 

participants  and  the  clearing  agency:  (i)  from 
the  defaults  of  participants  and  (ii)  from 
clearing  agency  losses  (not  including  day-to- 
day operating  expenses)  such  as  losses  of 
securities  not  covered  by  insurance  or  other 
resources  of  the  clearing  agency." 

NSCC's  proposal  provides,  in  part, 
that  the  clearing  fund  is  to  be  used  to 
satisfv  losses  or  liabilities  incident  to 


''in  the  event  th.il  a  change  ir  !r,,i!  [.uiic)  were 
necessary  in  the  future,  the  Commission  is  confident 
thai  ,NSCC  would  modify  its  rules  ai  mat  time  in  the 
interest  of  protecting  its  participants  and  the  public. 

"See  Securities  and  Exchange  Act  Re.i  ,tsp  No. 
16900  81  p  57. 
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the  clearance  and  settlement  business. 
As  noted,  NTCH  believes  that  NSCC's 
proposal  is  inconsistent  witii  the 
Registration  Standards  because  it  does 
not  confine  the  use  of  the  clearing  fund 
to  indemnification  of  losses  attributable 
to  lost  securities  or  participant  failures: 
does  not  list  all  t3T)es  of  losses  that 
could  be  covered;  and  would  allow 
NSCC  to  use  the  clearing  fund  to  cover 
general  corporate  liabilities  and  day-to- 
day operating  expenses. 

The  Commission  however,  has 
determined  that  use  of  the  clearing  fund, 
as  NSCC  proposes,  to  "*  *  *  satisfy 
losses  and  fiabilities  incident  to  the 
clearance  and  settlement  business 

*  *  *"  is  consistent  with  the 
requirements  of  the  Act.  In  making  that 
determination,  the  Commission  has 
considered  NTCH"s  and  NSCC's 
arguments  in  light  of  the  Act  and  the 
Registration  Standards. 

The  Registration  Standards  indicate 
appropriately  that  a  clearing  fund  is 
intended  to  protect  both  clearing 
agencies  and  clearing  agency 
participants.  The  Conmiission  reaffirms 
this  duality  of  purpose.  Moreover,  we 
believe  that  any  prudent  measures 
which  enhance  the  viability  of  a  clearing 
agency  and  its  members  will  necessarily 
contribute  to  investor  protection. 
Congress  recognized,  among  other 
things,  that  a  safe  national  "clearance 
and  settlement  system  would  *  *  * 
increase  the  protection  of  investors 

*  *  *."  Indeed,  because  the  direct 
objective  of  Section  17A  is  the 
development  of  a  safe,  prompt  and 
accurate  national  system  for  the 
clearance  and  settlement  of  securities 
transactions,  the  viability  of  a  clearing 
agency  is  an  important  consideration  in 
determining  the  appropriateness  of  the 
types  of  losses  clearing  fund  rules 
authorize  a  clearing  agency  to  cover. 

More  specifically,  the  Commission 
believes  that  NSCC's  proposed  rule  is 
sufficiently  focused  to  assure  the 
safeguarding  of  funds  and  securities  in 
the  possession  of  NSCC.  A  clearing  fund 
rule  need  not  include  a  definitive  list  of 
all  types  of  potential  losses  that  would 
be  covered  under  the  rule,  nor  must  a 
clearing  agency  confine  the  use  of 
clearing  fund  deposits  to  the  completion 
of  guaranteed  transactions.^' Rather,  the 
Commission  believes  that  NSCC's 
ability  to  apply  the  fund  in  all  instances 
in  which  a  loss  has  resulted  from  the 
operation  of  clearance  and  settlement 
services  is  of  paramount  importance  to 


the  protection  of  the  clearing  agency,  its 
participants  and  ultimately  public 
investors.  Arry  loss  or  liability  that 
threatens  the  existence  of  a  clearing 
agency  may  also  threaten  the  national 
clearance  and  settlement  system.  As 
such,  the  Commission  believes  that 
satisfaction  by  NSCC  of  any  judgment 
against  NSCC  resulting  from  NSCC's 
clearance -and  settlement  activities 
would  constitute  a  legitimate  use  of 
NSCC's  clearing  fund.*° 

Further,  the  Commission  believes  that 
the  proposed  rale  change  cannot,  as 
NTCH  worries,  enable  NSCC  to  use 
clearing  fund  deposits  to  meet  day-to- 
day operating  expenses.  NSCC  must, 
consistent  with  the  Registration 
Standards,  meet  such  expenses  with 
revenue  ger>erated  through  fees, 
including  necessary  surcharges.  In 
addition,  NSCC's  pricing  policy  requires, 
consistent  with  Commission  pricing 
orders  under  Section  17A  of  the  Act, 
that  gross  billable  revenues  for  services 
cover  the  cost  of  providing  such 
services.  Thns,  pursuant  to  that  poHcy. 
NSCC  cannot  and  does  not  intend  to  use 
clearing  fund  assets  to  cover  day-to-day 
operating  expenses. 

Finally,  the  Commission  cannot  agree 
with  the  NYCH  suggestion  that  losses 
affecting  particular  NSCC  members, 
such  as  participant  defaults  and  secnrtty 
losses,  should  take  priority  over  general 
system  losses  that  affect  the  collective 
membership.  Nothing  in  the  Act  requires 
that  type  of  priority  for  one  or  another 
type  of  loss  attributable  to  clearance 
and  settlement  activities. 

iii.  Use  of  the  Clearing  Fund  Other 
Than  to  Satisfy  Losses. 

NYCH's  arguments  concerning  the 
appropriate  use  of  clearing  fund 
deposits  have  revolved  around  the 
Registration  Standards.  Those  standards 
provfde  that  a  clearing  agency's  rules 
should,  among  other  things  (a)  limit  the 
use  of  clearing  fund  contributions,  (b) 
nut  expose  the  fund  to  unreasonable 
nsk.  (c)  limit  the  investment  of  clearing 
fund  cash  to  United  States  government 
obligations  and  other  investments  which 
provide  liquidity  and  (d)  invest  the  cash 
portion  of  the  fund  in  light  of  a  clearing 
agency's  fiduciary  duties.  In  addition  to 
consideration  of  those  standards,  the 
Commission  hag  reviewed  the  proposed 


"Xai&ai.  AsOmmiMion  beheves  that  «  would 
not  be  poMlbli  to  antfcipate  and  Incorporaie  into  a 
lagislatlv«-typ«  rate  a  ooinpr«h«nf ive  digett  of 
potential  eveiita  that  coatd  lesuh  m  loss  to  the 
clearing  agency. 


"The  Commission  notes  that  NSCC  is  a  user 
controlled  entity  Accordingly,  actions  taken  by 
NSCC  in  providing  clearance  and  settlement 
services  and  making  assessments  against  fund 
deposits  generally  will  be  authorized  by  its 
representative  user  board.  Therefore,  the 
Commission  rejects  any  suggestion  that  some 
clearing  agency  losses  (i.e..  losses  outside 
guaranteed  systems)  should  not  be  considered 
li  sses  incident  to  clearance  and  settlement  or  that 
assessments  for  such  losaes  are  Inappropriately 
levi.d. 


rule  in  light  of  the  Act's  general 
requirements  that  the  rales  of  a 
registered  clearing  agency  facilitate  the 
prompt  and  accisate  dearance  and 
settlement  of  secudties  transactions, 
provide  for  equitable  allocation  of  fees 
and  assure  the  safeguarding  of  funds 
and  secLU-ities. 

NSCC's  proposed  rale  sets  fortft  three 
permissible  uses  of  the  clearing  fund 
other  than  to  satisfy  clearance  and 
settlement  losses.  "The  first  use,  which 
would  allow  NSCC  to  iiDvest  clearing 
fund  cash  in  secnrities  issued  or 
guaranteed  by  the  United  States 
government  and  its  agencies,  appears  to 
satisfy  the  salety  and  iiqoidxty 
objectives  contesnplated  by  the  Act  and 
the  Registration  Standards.**  In 
addition,  the  yield  on  snch  investments, 
which  is  passed  on  to  clearing  members, 
has  the  effect  of  reducing  the  cost  to 
members  of  dearing  fund  contributions. 
The  Commissicm  has  also  determined 
that  the  second  proposed  use,  which 
would  allow  NSCC  to  borrow  cash  from 
the  clearing  fund  to  meet  its  settlement 
obligations  to  settfing  members,  is 
consistent  with  both  the  Act  and  the 
Registration  Standards.  In  coimection 
with  this  determination,  the  Commission 
rejects  NYCH's  contention  that  such  use 
would  abridge  the  Registration 
Standards  by  exposing  clearing  fund 
cash  to  NSCCs  credit  status,  which  it 
argues  would  subject  the  fund  to 
unreasonable  risk.  The  Commission 
believes  this  contention  is  derived  from 
a  misconception  of  the  pmpose  of  this 
provision.  Under  this  provision,  NSCC 
would  not  borrow  cash  in  any 
unconventional  or  unanticipated 
manner.  Rather,  the  provision  would 
only  be  used  under  the  proposed  rules, 
as  it  is  used  today — when  a  clearing 
member  fails  to  make  timely  money 
settlement.  In  those  instances,  NSCC's 
bank  advances  the  funds  to  NSCC  to 
cover  the  member's  settlement 
obligations.  The  bank  does  not  charge 
interest  directly  to  NSCC;  instead,  it 
allows  NSCC  to  deposit  overnight  in  a 
"compensating  balance  account"  fimds 
equal  to  the  amoimt  of  the  advance.  In 
turn,  NSCC  charges  the  cost  (i.e.,  lost 
interest]  to  the  failing  participant.  Both 


"  In  response  to  recent  judicial  decisions 
regarding  repunrhase  agreements.  NSCC  has 
discontinued  its  practice  of  investing  clearing  fund 
cash  in  retail  repurchase  agreements  and  is 
currently  investing  clearing  fund  cash  in  Treasury 
bills.  NSCC  antictpatea  reentering  the  repurchase 
market  when  the  legal  implications  of  these 
transactions  tiecome  clear.  NSCX  has  indicated 
that,  at  such  time,  NSCC  will  execute  repurchase 
agreements  under  documents  sufficient  to  create  a 
security  interest  In  Ita  undivided  share  in  a  pool  of 
government  securities,  which  typically  are  ftte 
subject  of  retail  repurchase  agreements. 


clearing  ag« 
are  commoi 
The  Com: 
ability  to  dt 
compensati 
settlement  i 
the  precedii 
practical  ar 
fund  cash  n 
its  participE 
undesirable 
attend  susp 
participant, 
with  a  large 
whatever  rt 
meeting  set 
increase  ex 
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controlled,  i 
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risks  other  1 
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the  principal  and  interest  are  returned  to 
the  clearing  fund  account  immediately 
the  following  day,  assuming  the 
defaulting  participant  covers  its 
obligation  to  NSCC."  These 
transactions  are  reflected  on  the  books 
and  records  of  NSCC.  Because  such  use 
of  clearing  fund  cash  is  an  unavoidable 
alternative  to  suspending  an  otherwise 
solvent  participant,  the  Commission 
believes  that  this  controlled  overnight 
use  is  critical  to  the  operation  of  an 
efficient  national  clearance  and 
settlement  system  and  does  not  expose 
the  fund  to  unreasonable  risk.  In 
addition  we  believe  that  NSCC's 
procedure  of  careful  documentation  of 
ail  such  transactions  is  consistent  with  a 
clearing  agency's  responsibility  to 
safeguard  funds  and  securities. 

While  the  Commission  recognizes  that 
NSCC's  ability  to  borrow  clearing  fund 
cash  to  meet  settlement  obligations 
would  not  fall  under  the  provision  in  the 
Registration  Standards  that  allows  a 
short-term  unanticipated  use  of  cash,  the 
Commission  also  rejects  NYCH's 
argument  that  such  use  represents  the 
kind  of  long-term  extraordinary  use  that, 
under  the  Registration  Standards,  would 
make  participant  approval  during  the 
registration  process  particularly 
irr.portant.  Rather,  the  Commission 
believes  that  the  universe  of 
permissable  uses,  under  the  Registration 
Standards,  is  larger  than  short-term 
up.anticpated  uses  and  long-term  uses 
Indeed,  the  Commission  believes  that 
(here  will  be  short-term  anticipated  uses 
that  are  necessary  to  protect  the 
clearing  agency  and  its  participants  and 
are  common  among  clearing  agencies. 

The  Commission  believes  that  NSCC's 
ability  to  deposit  clearing  fund  cnsh  in  a 
compensating  balance  account  "to  meet 
settlement  obligations",  as  described  in 
the  preceding  paragraph,  seems  to  be  a 
practical  and  ordinary  use  of  clearing 
fund  cash  needed  to  protect  NSCC  and 
its  participants  from  possibly 
undesirable  consequences  that  can 
attend  suspending  an  otherwise  solvent 
participant.  (Suspension  of  a  participant 
with  a  large  open  position  that  is.  for 
whatever  reason,  late  one  day  m 
meeting  settlement  obligations  can 
increase  exposure  to  NSCC  and  its 
participants.)  In  addition,  this  carefully 
controlled,  short-term  use  does  not 
expose  the  principal  on  deposit  m  the 
compensating  balance  account  to  any 
risks  other  than  those  that  affect 
clearing  fund  cash  on  deposit  in  NSCC's 


regular  clearing  fund  account.  As  such, 
the  Commission  believes  that  this  use 
does  not  run  adverse  to  any  interest 
particpants  have  in  cash  on  deposit  with 
NSCC  and  is  the  kind  of  use  that  is 
consistent  with  the  primarj'  purpose  of 
the  Registration  Standards  [i.e.. 
protecting  clearing  agencies  and  their 
participants  from  loss).  Finally,  the 
Com.mission  believes  that  such  use 
promotes  both  economic  and 
administrative  efficiency  because  it 
makes  needed  cash  available  to  NSCC 
conveniently. 

Third,  because  the  proposed  rule 
change  would  allow  NSCC  to  pledge 
securities  and  letters  of  credit  on  deposit 
with  NSCC  NYCH  argues  that  NSCC's 
abil;ty  to  borrow  funds  using  clearing 
fund  assets  as  collateral  would  expose 
the  assets  to  unreasonable  risk.  NSCC 
stated,  howexer,  that  it  would  pledge 
assets  to  cover  clearance  and  settlement 
losses  only  in  instances  in  which  it 
reasonably  expects  to  recover  the  loss 
promptly.*^  NSCC  believes  that  it  needs 
this  authority  in  such  circumstances  to 
a\oid  an  assessment  against  the  fund, 
because  such  assessments  necessarily 
reduce  the  aggregate  good  capital 
available  to  broker-dealer  members  to 
meet  the  Commission's  net  capital 
requirements. 

The  Commission  has  determined  that 
pledging  clearing  fund  assets  for  a  loan 
that  covers  a  loss  in  lieu  of  making 
prorata  assessments  does  not  subject 
such  assets  to  unreasonable  risk, 
particularly  when  pledges  are  to  occur 
in  instances  in  which  prompt  recovery 
of  the  loss  is  reasonably  expected.*''  By 
the  terms  of  the  proposed  rule,  NSCC 
would  be  able  to  pledge  clearing  fund 
assets  only  when  it  would  otherwise  be 
permissible  to  assess  the  fund.  Indeed, 
in  the  worst  case,  if  NSCC  were  unable 
to  recover  the  loss  promptly  and  pledged 
assets  were  subsequently  liquidated  by 
the  lending  institution,  that  liquidation 
would  be  tantamount  to  a  clearing  fund 
assessment.*"' Since  the  pledge  can  only 


"  If  the  defaulting  party  is,  due  to  sudden 
insnivency,  subsequently  unable  to  meel  its 
obligations.  NSCC  would  proceed  to  use  its  reversal 
powers  and  to  close-out  the  member  s  position 
under  NSCC  rules. 


"Under  the  proposed  rule.  NSCC  must  repay 
such  loans  withii:  30  days. 

"NSCC  anticipdtes  such  short-term  use  only 
when  a  member  fails  to  settle,  as  in  the  prexious 
discussion,  and  the  lending  hank  rpqi.irps  a  pledge 
to  advance  settlement  monies  or  when  .NSCC  makes 
paymcuta.  such  a  stale  transfer  tax.  payments,  as 
agent  fur  its  participants  In  the  latter  milance.  if 
NS(X  paid  transfer  taxes  by  mistake,  thi^n  di.rmg 
the  time  NSCC  is  attemptiPig  to  recover  the  funds 
frorr,  the  taxing  authority.  NSCC  would  be  able, 
under  the  proposed  rule  change,  to  re;ni!i'u-se  the 
disadvantaged  member  with  funds  obtained  by 
pledging  clearing  fund  assets. 

"The  Commission  recognizes  that  liquidation  of 
pledged  assets  in  such  cut;umstances  could  affect 
participants  o%vning  a  disproportionate  share  of  the 
pledged  assets  inequitably  In  such  case,  the 
Commission  expects  NSCC.  and  NSCC  has 
undertaken,  to  adjust  the  loss  to  result  in  an 


occur,  under  NSCC's  rules,  when  an 
assessment  would  othewise  be 
authorized,  it  would  elevate  form  o\er 
substance  to  permit  NSCC  to  assess  the 
fund  but  not  to  pledge  fund  assets 
Moreo\'er,  to  assure  the  use  of  fund 
assets  is  short-term  in  duration.  NSCC 
has  limited  its  ability  to  pledge  fund 
assets  to  30  days  Accordingly,  the 
Commission  has  determined  that  such 
limited  use  under  restricted 
circumstances  is  consistent  with  a 
clearing  agency's  responsibility  to 
safeguard  funds  and  securities. 

Fmally,  the  Commission  believes  that 
it  is  acceptable  policy  for  NSCC  to  avoid 
asessing  the  clearing  fund  whenever 
prompt  recovery  is  expected.  Such  a 
policy  enables  broker-dealer  members, 
in  making  net  capital  computations,  to 
count  the  portion  of  the  clearing  fund 
deposit  that  would  otherwise  be 
liquidated.  Such  a  policy  also  avoids  the 
administrative  inconvenience  and 
participant  confusion  associated  with 
assessment  and  reimbursement. 

iv.  Segregation  of  the  Funds  for 
Different  NSCC  Systems. 

The  Commission  believes  that  it  is 
important  for  each  clearing  agency  in 
the  national  clearance  and  settlement 
system  to  obtain  appropriate 
contributions  to  its  respective  clearing 
fund(s)  from  all  participants.  Participant 
contributions  help  distribute  the  cost 
and  risks  of  clearing  agency 
administration  equitably  among 
participants.  Moreover,  because  the 
Commission  has  detemined  that  NSCC's 
CNS  Fund  and  ESS  Fund  appear 
responsibly  designed  to  protect  the 
respective  Systems,  the  Commission 
believes  that  the  substantial  segregation 
of  the  guaranteed  System  Funds 
comports  with  the  aggregate  level  of 
protection  necessary  both  to  NSCC  and 
to  its  participants.** The  Commission 
also  believes  that  this  segregation  is 
desirable  in  light  of  the  varying  risks 
associated  with  the  different  Systems. 
As  a  general  matter,  however,  the 
Commission  believes  that  clearing'fund 
protection  can  be  organized  responsibly 
in  different  ways  at  different  clearing 
agencies. 


equitable  pro-rata  assessment  Further,  as  stated. 
NSCC  would  assure  that  if  assets  were  pledged 
from  one  System's  Fund  to  cover  a  loss  in  another 
System,  any  resulting  assessment  would  serve  lo 
replenish  the  Fund  of  the  first  System 

"Initially,  NYCH  asked  for  segregatinn  of  the 
Funds  because  banks  generally  have  not 
participated  in  the  CNS  System,  end  NSCC 
cooperated  with  them  m  achieving  Ih.s  segregation. 
Dfspite  that  separation,  however  the  Commission 
anticipates  that  banks  will  be  drawn  mrrpasingly 
in!o  the  CNS  System  by  virture  of  their  institutional 
trade  and  municipal  bond  activity  through 
Depository  Trust  Company  and  NSCC 
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Because  NSCC  operates  as  a 
collective  ob  a  not-for-profit  basis,  any 
impairment  of  its  General  Fund 
necess€uily  exposes  the  entire  clearing 
agency.  Because  a  clearing  agency  is  a 
unitary  financial  institution,  and 
because  most  participants  use  a  variety 
of  NSCC  services,  it  is  simply  not 
possible  to  have  severe  Financial 
exposing  with  respect  to  the  General 
Fund  and,  at  the  same  time,  no  exposure 
to  participants  involved  in  other 
Systems.  As  a  result,  the  Commission 
concludes  that  NSCC's  proposal 
allowing  NSCC  to  assess  the  funds  of 
guaranteed  Systems  for  losses 
attributable  to  non-guaranteed  services 
is  consistent  with  the  requirements  of 
the  Act. 

v.  The  Clearing  Fund  as  an  NSCC 
Asset 

The  Commission  believes  that  further 
segregation  of  fund  assets  beyond  that 
proposed  by  NSCC  is  not  necessary  to 
comply  with  NSCC's  statutory 
obligation  to  safeguard  funds  and 
securities.  Further,  the  Commission 
believes  that  a  trust  structure  for  the 
clearing  fund  wouH  be  cumbersome  to 
administer,  particularly  when  immediate 
action  is  required  to  minimize  losses  to 
participants." 

The  Commission  recognizes  that 
complex  legal  issues  and  dramatic 
financial  problems  could  arise  in  the 
event  of  NSCCs  insolvency.  The 
Commission  is  also  cognizant  of  the 
varying  legal  opinions,  neither  of  which 
is  directly  supported  by  case  law, 
obtained  by  NYCH  and  NSCC.  As  a 
result,  it  is  the  Commission's  judgment 
that  the  appropriate  structure  of  the 
NSCC's  clearing  fund  must  be 
determined,  in  face  of  this  uncertainty, 
in  light  of  both  practical  and  regulatory 
considerations. 

The  Commission  notes  that  NSCC  has 
undertaken  to  maintain  the  financial 
integrity  of  the  clearing  fund  in  several 
ways:  (i)  NSCC's  financial  statements 
would  explain  that  title  to  the  cash 
deposits  and  qualifying  bonds  remain 
with  the  member  subject  only  to  NSCC's 
contract  rights,  under  the  proposed  rule; 
(ii)  NSCC  would  send  notice  of  the 
above  to  members  and  other  recipients 
of  NSCC's  financial  statements;  (iiij 
NSCC  would  maintain  the  cash  deposits 
in  the  clearing  fund  separate  from 


"  A  clearing  fund  trust  would  likely  result  in  the 
funds  being  released  to  NSCC  only  after  a  trustee 
has  determined  that  such  release  is  proper  Any 
delay  associated  with  the  use  of  funds  could 
Fmancially  and  operationally  impair  NSCC  and  the 
national  clearance  and  settlement  lystem.  Such  a 
result  would  be  inconsistent  with  the  statutory  goal 
of  assuring  safety  and  efficiency  in  clearance  and 
settlement  and  the  intended  purpose  of  an 
accessible  indemnity  fund. 


general  funds  of  NSCC;  (iv)  NSCC 
would  not  use  cash  deposits  in  the 
clearing  fund  to  pay  general  clearance 
and  settlement  obligations;  and  (v) 
NSCC  would  keep  accurate  records 
concerning  any  transactions  (pledging  or 
borrowing)  involving  clearing  fund 
assets.  In  face  of  the  inherent 
uncertdinties  resulting  from  lack  of  case 
law  in  this  area,  the  Commission 
believes  that  NSCC  has  undertaken 
responsible  precautions  to  protect 
members"  clearing  fund  deposits  in  the 
unlikely  event  of  NSCC's  insolvency. 
Accordingly,  the  Commission,  after 
weighing  these  protections  along  with 
NSCC  needs  as  a  financial  institislion 
that  acts  as  a  guarantor  of  inembers' 
obligations,  has  determined  that  it  is  not 
necessary  under  the  Act  to  establish 
separate  trust  for  clearing  funds. 

The  Proposed  Rule  Change  Is  Approved 

The  Commission  has  considered  the 
issues  raised  by  the  proposed  rule 
change  and  the  comments.  The 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
register  clearing  agencies,  and  in 
particular,  the  requirements  of  Section 
17A  of  the  Act  and  the  Registration 
Standards.  Specifically,  the  Commission 
believes  that  the  proposed  rule  change  is 
appropriate  to  protect  NSCC  and  its 
participants  and  represents  an  equitable 
allocation  of  the  risks  and  benefits  of 
participation  in  NSCC,  by  requiring  all 
members  to  contribute  to  the  clearing 
fund  in  relation  to  their  use  of  NSCC's 
systems  and  in  relation  to  the  special 
risks  NSCC  encounters  in  providing 
services  to  a  cross-section  of  financial 
institutions,  including  some  whose 
financial  position  may  at  any  point  be 
precarious.  The  proposed  rule  change  by 
providing  funds  to  ensure  that  NSCC 
could  continue  to  function  in  the  face  of 
various  losses  related  to  the  clearance 
and  settlement  business,  promotes  the 
prompt,  safe  and  accurate  clearance  and 
settlement  of  securities  transactions. 
Additionally,  the  Commission  finds  that 
the  structure,  purpose  and  permissable 
use  of  funds  under  the  proposed  rule 
change  limit  the  clearing  fund  to 
protecting  participants  and  NSCC  from 
participants  defaults  and  clearing 
agency  losses  and  do  not  expose 
participants'  contributions  to 
unreasonable  risk. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be  approved. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to 
delegated  authority. 
George  A.  FHzsiminoaB, 

Secretary. 

[FR  Dor:  R2-31fln6  Filed  11-l'-82:  8:4S  ami 
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Self-Regulatory  Organizations; 
Proposed  Rule  Changes  by  New  York 
Stock  Exchange,  Inc^  Concerning 
Price  Reporting  Errors  in  the 
Designated  Order  Turnaround  System 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  October  27, 1982  the  New  York 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  changq  as  described 
in  Items  I,  U,  and  in  below,  which  Items 
have  been  prepared  by  the 
selfregulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  amendments,  if 
approved,  would  require  the  specialist 
to  guarantee  the  execution  prices  he 
reports  through  the  Designated  Order 
Turnaround  System  ("DOT"). 


Turnaround  Syste 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fiHng  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  changes 
and  discussed  any  comments  it  received 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose.  The  purpose  of  the 
changes  in  Exchange  Rules  123A.47  and 
411  is  to  provide  for  a  more  efficient, 
more  cost  effective  way  of  resolving 
price  errors  in  market  order  executions 
reported  through  the  DOT  System. 


J  Ml 


Federal  Register  /  Vol.  47.  No.  223  /  Thursday.  November  18,  1982  /  Notices 


51979 


Rather  than  incurring  the  expense  of 
correcting  an  erroneous  price  (about  $75 
per  trade),  member  organizations  now 
often  place  the  transaction  at  the  correct 
price  in  their  error  account,  taking  any 
profit  or  absorbing  any  loss.  This 
inefficiency  will  be  eliminated  if  the 
specialist  guarantees  the  execution 
prices  he  reports  via  DOT.  The  proposed 
rule  however  would  not  expect  his  to  do 
so  if  the  erroneously  reported  price  is 
more  than  one-half  point  away  from  the 
actual  price.  This  limitation  should  not 
materially  affect  the  efficiency  of  the 
proposed  procedure,  since  most  errors 
fall  within  the  half-point  limit. 

Notwithstanding  the  proposed 
procedure,  the  DOT  subscribing  member 
organization  can  request  a  correction  of 
the  error,  and  the  specialist  will  have  to 
do  so,  provided  he  receives  the  request 
prior  to  the  opening  of  trading  on  the 
third  business  day  following  the  day  of 
the  transaction. 

The  proposed  rule  changes  also 
support  a  proposal  under  consideration 
to  streamline  comparison  by  using  the 
DOT  System's  log  at  the  end  of  the 
trading  day  as  direct  input  for 
comparison.  The  computer  produced 
record  of  all  the  day's  transactions  will 
eliminate  the  present  need  for  mdividual 
clearing  firms  to  submit  records  of  such 
transactions. 

(2)  Statutory  Basis.  The  rule  changes 
proposed  herein  further  the 
Congressional  findings  enunciated  in 
Section  llA(a)(l)  of  the  Securities 
Exchange  Act.  as  amended  [the  Act),  in 
that  they  will  help  assure  economically 
efficient  execution  of  securities 
transactions  through  new  data 
processing  and  communications 
techniques,  and  in  Section  17A  (a) 
(1)(A),  (B).  (C),  in  that  they  will  help 
assure  prompt  and  accurate  clearance 
and  settlement  through  efficient, 
effective,  and  safe  procedures,  using 
new  data  processing  and 
communications  techniques. 

(Bj  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the  rule 
changes  will  not  impose  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  In  fact,  the 
Exchange's  purpose  in  proposing  these 
rule  changes  is  to  enhance  the  cost- 
effectiveness  of  its  DOT  System  which 
competes  with  other  systems,  such  as 
CAES  (NASD),  PACE  (Philadelphia 
Stock  Exchange),  and  SCOREX  (Pacific 
Stock  Exchange)  in  providing  fast, 
efficient  executions  of  small  orders. 
These  rule  changes  thus  promote  rather 
than  impede  competition. 


(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  not  solicited 
written  comments  on  the  proposed  rule 
changes  from  its  members  or  others,  nor 
have  any  written  comments  been 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  |i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  funds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  changes  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

I\'  Solicitation  of  Comments 

Ir.terested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  5th  Street,  N.W.. 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  changes  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  changes  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  pro\isions  of  5 
U.S.C.  522,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  51h  Street,  \.W.,  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  within  21  days  after  the 
date  of  this  publication. 

For  the  Division  of  Market  Regulation, 
pursuant  to  delegated  authority. 

Dated:  November  8.  1982, 
George  A.  Fitzsimmons, 
Secretary. 

(FR  Doc,  82^1600  Filed  11-17-8Z  8.46  am) 
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(Release  No.  34-19225;  Rte  No.  SR-PHLX 
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Proposed  Rule  Change  by  Philadetphia 
Stock  Exchange,  Inc.;  Disciplinary 
Rules 

Pursuant  to  Section  19(bl(11  of  the 
Securities  Exchange  Act  of  1934.  15 
U.S.C.  78sfb)  (1).  notice  is  hereby  given 
that  on  October  28.  1982,  the 
Philadelphia  Stock  Exchange,  Inc., 
("PHLX")  filed  with  the  Securities  and 
Exchange  Commission  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  items  have  been  prepared 
by  the  self-regulatorj-  organization.  The 
Commission  is  pubhshing  this  notice  to 
solicit  comments  on  the  rule  change 
from  interested  persons. 

1  Self-Regulator\  Organization  s 
Statement  of  the  Terms  of  Substarn  e  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  to  adopt 
amendments  to  its  by-laws  and  rules 
pertaining  to  disciplinary  actions  and 
procedures. 

These  by-law  and  rule  amendments 
are  intended  to  achieve  several 
important  objectives. 

First,  the  PHLX  Business  Conduct 
Committee,  a  Standing  Committee,  will 
be  given  exclusive  jurisdiction  in  PHLX 
disciplinary  actions  to  hold  hearings, 
render  decisions  and  impose  sanctions 
Currently,  the  Business  Conduct 
Committee  may  authorize  the  initiation 
of  disciplinary  actions  and  may  approve 
settlements  of  such  actions  but  the 
jurisdiction  to  conduct  hearings  and 
issue  decisions  in  such  matters  rest  with 
a  different  PHLX  Standing  Committee, 
the  Hearing  Committee.  By  centralizing 
the  authority  to  initiate,  hear  and  decide 
cases  in  one  committee,  the  PHLX  hopes 
to  achieve  greater  consistency  in  its 
enforcement  efforts. 

Second,  a  new  PHLX  Standing 
Committee  to  be  called  the  Disciplinary 
Review  Committee,  will  be  created  and 
would  have  jurisdiction  to  review  on 
appeal  the  decisions  of  the  Business 
Conduct  Committee  in  disciplinary 
actions.  Currently,  the  entire  Board  may 
consider  an  appeal  or  may  designate,  on 
a  case-by  -case  basis,  a  subcommittee  to 
consider  such  matters.  By  creating  a 
Standing  Committee  to  hear  and  decide 
all  appeals,  the  PHLX  will  ehminate  the 
possibly  cumbcrsom.e  current  procedure 
and  in  its  place  hopes  to  achieve 
consistency  and  expertise  in  such 
matters.' 


'  Under  the  rule  proposal,  the  Board  could,  on  iti 
own  motion,  review  decisions  of  the  Disciplinary 
Renew  Committee  and  must  review  rerfain 
decisions  of  this  Committee 
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Third,  improvements  to  the 
procedures  which  govern  disciplinary 
actions  would  be  implemented, 
including  a  narrowing  of  the  classes  of 
cases  which  may  give  rise  to  summary 
disciplinary  actions,  a  clarification  of 
prehearing  procedures,  and  a 
clarification  of  when  a  respondent 
defaults  and  the  consequences  of  such  a 
default. 

Fourth,  conduct  inconsistent  with  just 
and  equitable  principles  of  trade  would 
be  prohibited  by  rule.  Currently,  though 
PHLX  By-Laws  enable  it  to  discipline  for 
such  misconduct,  it  could  be  argued  that 
in  the  absence  of  a  specific  prohibitory 
rule  the  PHLX  lacks  such  authority.  By 
promulgating  this  rule  the  PHLX  closes 
the  door  to  such  arguments. 

The  substantive  By-Law  and  rule 
changes  are  Usted  and  discussed  below. 

(1)  By-Law  Section  10-9.  This  by-law 
would  be  amended  to  grant  the  Business 
Conduct  Committee  exclusive 
jurisdiction  to  initiate,  hear  and  decide 
disciplinary  actions. 

(2)  By-Law  Sections  10-10  and  11-3. 
This  by-law  would  be  amended  to 
create  the  Disciplinary  Review 
Committee  and  give  this  Committee 
jurisdiction  to  review  on  appeal  the 
decisions  of  the  Business  Conduct 
Committee. 

(3)  Rule  707.  This  rule  will  allow  the 
Exchange  to  bring  disciplinary  actions 
based  on  conduct  inconsistent  with  just 
and  equitable  principles  of  trade. 

(4)  Rule  960.2(e).  This  rule  would  be 
amended  to  require  the  Business 
Conduct  Committee  to  state  in  its 
minutes  the  reasons  why  it  determined 
not  to  authorized  disciplinary  action 
when  such  action  had  been 
recommended  to  it  by  Exchange  staff, 

(5)  Rule  960.4.  This  rule  would  be 
amended  to:  (i)  require  that  a 
respondent  request  a  hearing  when  he 
files  his  answer  to  a  statement  of 
charges,  and;  (ii)  provide  that  a 
responsdent  who  fails  either  to  answer 
the  statement  of  charges  or  to  request  a 
hearing  when  he  files  his  answer  to  a 
statement  of  charges  has  waived  his 
right  to  a  hearing  and  the  Business 
Conduct  Committe  may  then  prepare  its 
final  decision  in  the  matter. 

(6)  Rule  960.5.  This  rule  would  be 
amended  to  provide  the  procedure  by 
which  the  Business  Conduct  Committee 
would  conduct  those  disciplinary 
actions  which  go  to  a  hearing.  A  hearing 
would  be  held  before  before  a  three- 
person  panel.  The  presiding  person  will 
be  an  active  member  of  the  Business 
Conduct  Committee.  The  other  two 
members  of  the  panel  would  be  selected 
by  the  Chairman  of  the  Business 
Conduct  Committee  from  a  pool  of 
possible  panelists  designated  by  the 


Chairman  of  the  Board  of  Governors. 
The  amended  rule  will  provide 
procedures  to  encourage  the  selection  of 
impartial  panelists.  The  presiding 
member  of  the  panel  would  then  have 
the  authority  to  schedule  a  pre-hearing 
coference  to  be  attended  by  himself  and 
the  parties  at  which  the  parties  would 
attempt  to  stipulate  to  pertient  facts  and 
the  authenticity  of  relevant  docimients. 
After  the  hearing,  the  panel  would 
submit  a  report  to  the  full  committee 
containing  its  proposed  findings  and 
conclusions. 

(7)  Rule  960.8.  This  rule  will  be 
amended  to  provide  that  the  Business 
Conduct  Committee  will,  after  its  review 
of  the  case  record,  issue  written 
decisions  in  disciplinary  proceedings 
based  on  a  majority  vote  of  its 
members.' 

(8)  Rule  960.9.  This  rule  will  be 
amended  to  provide  the  procedures  by 
which  the  Disciplinary  Review 
Committee  will  review  on  appeal  the 
decisions  of  the  Business  Conduct 
Committee.  A  review  on  appeal  would 
be  initiated  by  the  filing  of  a  petition  for 
review  by  a  respondent,  or  could  be 
initiated  by  the  Disciplinary  Review 
Committee,  on  its  ovm  motion.  The 
Disciplinary  Review  Committe  would 
then  have  the  discretion  to  order  a 
hearing  on  review,  or  decide  the  matter 
based  on  the  record  ahd  the  petition  for 
review.  Should  the  hearing  be  ordered,  it 
would  be  held  before  a  panel  of  three 
Committee  members  and  such  other 
persons  appointed  by  the  Chairman  of 
the  Committee.  The  panel  would 
conduct  the  hearing  and  then  submit  a 
report  containing  its  proposed  findings 
and  conclusions  to  the  Committee.' The 
Committee  would  in  all  cases  issue  its 
written  decision,  based  on  a  vote  of  a 
majority  of  its  members. 

(9)  Rule  960.6.  This  rule  would  be 
amended  to  resolve  current  procedural 
problems  with  the  summary  disciplinary 
proceeding  rule.  The  amended  rule 
would  limit  the  use  of  summary 
proceedings  to  cases  where  allegations 
were  expressly  admitted  or  not  in 
dispute.  After  the  rendering  of  a 
summary  decision,  the  respondent 
would  be  given  an  opportunity  to  file  a 
written  reply  and  request  a  hearing  to 
show  cause  that  a  summary  decision  is 
not  warranted. 

(10)  Rule  960.12.  This  rule  has  been 
promulgated  to  ensure  that  Committee 


'Should  the  Committee's  decision  differ  from  the 
recommendation  of  the  Hearing  Panel,  the 
Committee  shall  record  the  reasons  for  its  action  in 
its  minutes. 

'  Should  the  Committee's  decision  differ  from  the 
recommendation  of  the  Hearing  Panel,  the 
Committee  shall  record  the  reasons  for  its  action  in 
its  minutes. 


and  Board  members  are  fair  and 
impartial  with  respect  to  disciplinary 
actions. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  and 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below  of  the 
most  significant  aspects  of  such 
statments. 

A.  Self  Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purposes  of  the  by-law  and  rule 
amendments  are  to  centralize  the 
authority  over  disciplinary  actions  and 
proceedings  and  improve  the  procedures 
which  govern  these  actions  and 
proceedings.  The  by-law  and  rule 
changes  discussed  above  will  improve 
those  mechanisms  and  procedures  by 
which  the  Phlx  both  enforces 
compliance  with  the  Securities 
Exchange  Act  of  1934  ("Act"),  the  rules 
and  regulations  thereunder  and  its  own 
rules  (See  Act.  Sec.  6(b)(1))  and 
disciplines  its  members  and  their 
associated  persons  for  violations  of  such 
laws  and  rules  in  accordance  with  fair 
procedures,  in  an  appropriate  manner 
and  with  fitting  sanctions  (See  Act, 
Sees.  6(b)(6)  and  6(b)(7)). 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  rule  changes  impose  no  burden  on 
competition.  Its  purpose  is  to  improve 
existing  disciplinary  procedures. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received  on  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 


IV.  Solicita 


|KR  fine  82-31(W 
BILLING  CODE  I 


SMALL  BUI 

Region  I  A( 
Public  Mee 


J  Ml 
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longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  5th  Street,  NW.,  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  within  21  days  after  the 
date  of  this  publication. 

For  the  Commission  by  the  Division  of 
Mdrket  Regulation,  pursuant  to  delegated 
author\ty. 

Dated;  November  8,  1982. 
George  A.  Fitzsimmons, 

Secretary. 

|KR  not.   B2-3iaoi  Filpd  11-I--83   8  45  am] 
BILLING  CODE  UIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  I  Advisory  Council  Meeting; 
Public  Meeting 

The  Small  Business  Administration 
Region  I  Advisory  Council,  located  in 
the  geographical  area  of  Montpelier, 
Vermont,  will  hold  a  public  meeting  at 
10:00  A.M.,  Thursday,  December  16, 
1982,  at  the  Lobster  Pot  Meeting  and 
Party  Room  at  118  Main  St.,  Montpelier. 
Vermont,  to  discuss  such  business  as 
may  be  presented  by  members,  the  staff 
of  the  U.S.  Small  Business 
Administration,  and  others  attending. 

For  further  information,  write  or  call 
District  Director,  U.S.  Small  Business 
Administration,  Federal  Building,  87  State 


Street,  P.O.  Box  605,  Montpelier,  Vermont 
05602.  (802)  229-0538. 
Jean  M.  Nowak, 

.  Acting  Director,  Office  of  Advisory  Councils. 
November  12,  1982. 
(FR  Doc.  82-31665  Filed  n-17-«2  8  45  am) 
BILUNG  CODE  M25-01-M 

Region  IV  Advisory  Council  Meeting; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  IV  Advisory 
Council,  located  in  the  geographical  area 
of  Louisville.  Kentucky,  will  hold  a 
public  meeting  at  9:00  a.m.,  Tuesday, 
December  7. 1982.  at  the  Top  of  The 
Tower,  101  S.  5th  Street,  Louisville, 
Kentucky,  to  discuss  such  matters  as 
may  be  presented  by  membe.'-s.  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  pre.sent. 

For  further  inf  irmation.  write  or  call  B.  R 
Wells.  District  Director.  U.S.  Small  Business 
Administration,  P  O  Box  3517.  Louisville.  KY 
40201  (502)  582-5971. 

Jean  M.  Nowak, 

Acting  Director.  Office  of  Advisory  Councils. 
November  12.  1982. 

|FR  Doc  82-31fi66  Filed  11-17-02;  843  am] 
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Region  VI  Advisory  Council  Meeting; 
Public  Meeting 

The  Small  Business  Administration 
Region  V'l  Advisory  Council,  located  in 
the  geographical  area  of  New  Orleans, 
will  hold  a  public  meeting  at  9:00  a.m., 
on  Monday.  Dpcember  6.  1982.  at  the 
Small  Business  Administration  office, 
1661  Canal  Street  (second  floor).  New 
Orleans.  Louisiana,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  Small  Business 
Administration,  or  others  present. 

For  further  information,  write  or  call  T.  A. 
Aboussie.  District  Director.  U.S.  Small 
Business  -Administration,  1661  Canal  Street, 
2nd  Floor.  New  Orleans,  Louisiana  70113. 

(504)  5e9-2~44 

Jean  M.  Nowak, 

Acting  Director.  Office  of  Advisory  Councils. 

November  12.  1982. 

[FR  D,K.  a2-3:3M  Filed  11-17-82:  &45  amj 
BILLING  CODE  8025-01 -M 


Region  VII  Advisory  Council;  Public 
Meeting 

The  Small  Business  Administration 
Region  VII  Advisory  Council,  located  in 
the  geographical  area  of  Omaha, 
Nebraska,  will  hold  a  pubhc  meeting  at 
noon  at  3:30  p.m.  Thursday,  December  2. 
1982.  at  the  Omaha  Club,  2002  Douglas 


Street,  Omaha,  KE  68102,  to  discuss 
such  business  as  may  be  presented  by 
members,  staff  of  the  U.S.  S.Tial! 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  cdii 
Rich  Budd.  District  Director.  U.S.  Small 
Business  Administration,  19th  A  Famam, 
Omaha,  \E  68102,  (402)  221-3620, 
Jean  M.  Nowak, 

Acting  Director.  Office  of  Advisory  Councils. 
November  12,  1982. 

IhT*  Oix   h:    ;•*"•  r  ,■■5  11-1--82:8:*5«m| 
BILUNG  CODE  »02&-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

(Summary  Notice  No.  PE -82-221 

Petitions  for  Exemption;  Summary  of 
Petitions  Received  Dispositions  of 
Petitions  Issued 

agency:  Federal  ,^viation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulLnidkir.g  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I). 
dispositions  of  certain  petitions 
previously  received  and  corrections.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  pubhcation  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  December  8, 1982. 
ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-204). 
Petition  Docket  \o.  ,  800 

Independence  Avenue,  SU'., 
Washington,  DC,  20591, 
FOR  FURTHER  INFORMATION  CONTACT: 
The  petition,  any  comments  received 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-204),  Room  916, 
FAA  Headquarters  Building  (FOB  lOA), 
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800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone  (202) 
426-3644. 


This  notice  is  published  pursuant  to 
paragraphs  (d),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Fart  11). 

Petitions  for  Exemption 


Issued  in  Washington.  D.C,  on  November 
10, 1982. 
)ohn  H.  Cassady, 

Assistant  Chief  Counsel,  Regulations  and 
Enforcement  Division. 


Docket  No. 


Peotwnef 


23^03 ,  United  Ajr  Unes.  inc.. 


20635 .... 

23392  ..„ 
23291  ... 
23404 .,_ 
23264 .._ 

23359  ..„ 

23409..- 
23389 .... 
23385 .._ 

23295... 

18114..„ 


Beech  Aircraft  Corp „ 

Braver  A-.iatioP  Servce  Inc 

Central  Ajr  Ser/ice.  'nc    

1st  Lt.  Timothy  '^   Mott'S.  USAF  . 
1st  L!,  Paul  A    CortMr.  ^SA^ 

Ar^ow  Ajrways.  Inc  ....... ™.™. 


Ri'ev  Aircraft  Wfg      nc 
Arnerican   nter^ational  Air*avs 
Guifstream  American  Corp „ 

Rosenbalm  Aviation,  *rK  


23342. 


Flying  Tiger  Line  


Israel  Aircraft  indbstnes.  Lid , 


22992 _.- 


23400.. 


Lone  Star  Helicooters. 


Miarm  Air  Lease  inc...„ 


Hawaiian  Hang  Gliding  Association.. 


21266 ,  Flight  Management  Co     _ 

23407 1  Expenmental  Aifcratl  AssociaUon ... 

23394 1  Porn  Of  Call  Travel  CluC 


Regulations  affected 


14  CFR  91  32(b)(2)00.  121  333(c)(2) 

14  CFR  21.197 

14  CFR  141  91(a) 

14  CFR  91.27(a)(1)  91.29 - 


14  CFR  61,183  (d)  and  (e),  61  185  (a)  arxl 

(b),  61  187(a). 
14  CFR  61.73(g)(5) 


14  CFR  121.291(b) 

14  CFR  23-1505(0) 

14  CFR  portions  of  Part  121 .^ 

14  CFR  21.19(bK1) 


14  CFR  121-505,  121.511 

14  CFR  121-547(0).  121-583<a) 

14  CFR  25.832 

14  CFR  135.261(5) 

14  CFH  91-31(8) _ 

14  C^R  103.1 

14  CFFI  91  169.  91  t81(a) , 

14  CFR  Pan  43 

14  CFR  91.303 


Descnption  of  relief  sought 


To  perrrxt  petitioner  to  operate  its  B-767  aircraft  above  flight  level  410  up 
to  and  including  flight  level  431  wthiout  one  pilot  at  the  controls  of  that 
airplane  vveanng  arnJ  using  an  oxygen  mask. 

Renewal  of  Exemption  No.  3140  to  permit  the  issuance  of  special  flight 
permits  to  petitioner  for  ferryirtg  aKcraft  for  purposes  of  completion  arxJ 
certification,  between  tt>e  vanous  Beech  Aircraft  locations. 

To  permit  petrtioner  lo  corxluct  training  at  a  satellite  base  located  more 
tfian  25  nautical  miles  from  the  main  base  of  operation 

To  permit  petrtioner  to  ferry  its  Douglas  C-54  aircraft  to  a  point  of 
maintenance  for  necessary  repairs. 

To  allow  petitioner  to  receive  a  fVght  instructor  instrument  certificate  based 
on  training  as  a  flight  instnjctor  m  tfie  US,  Air  Force. 

To  permrt  petitioner  to  apply  for  a  type  rating  in  the  Boeing  707/720 
aircraft,  although  he  does  not  possess  an  official  U  S.  Armed  Forces 
record  of  a  military  cfieckout  as  pilot  in  command 

To  permit  petitioner  to  operate  its  DC-8-63  aircraft  in  passenger  service 
without  performing  a  partial  demonstration  of  emergency  evacuation 
procedures. 

To  permit  the  Supplemental  Type  Certification  of  a  lurtiopropeller  Cessna 
Model   P-210   witfxxrt   establishir>g   a   maximum   operating   limit   speed 

To  permit  petitioner  to  er>gage  in  scheduled  domestic  or  flag  air  earner 
operations  utilizing  flight  release  auttxyity  in  lieu  of  dispatching  authority 

To  permit  petitioner  to  apply  for  supplemental  type  certification  of  a  design 
change  from  two  Rolls-Hoyce  Spey  Mark  511-8  turtwfan  engines  to  lour 
Rolls-Royce  HS401-07-08  turtxsfan  engines  on  its  Guifstream  III  Model 
G- 1 1 59A. 

To  permit  petitioner's  pilots  and  flight  engineers  lo  operate  its  aircraft  for 
more  than  8  flours  m  a  24-fxxjr  period,  without  an  intervening  rest  period 
at  or  before  the  end  of  8  sclieduled  hours  of  flight  duty 

Renewal  of  Exemption  No,  2600  to  permit  petitioner  to  cary  a  reporter, 
photographer,  or  lournalist  aboard  its  B-747  and  DC-8  airplanes  without 
complying  with  the  passenger-canving  requirements  of  Part  121 

To  permit  petitioner  to  operate  tfie  Westwind  Model  1125  above  flight  level 
180  for  nonrevenue  operations  without  complying  with  the  cabin  ozone 
concentration  reqi^irements. 

Extension  of  Exemption  No  2923  to  perrriil  petitioner  to  operate  helicop- 
ters in  hospital  emergency  service  without  meeting  ttie  flightcrew  duty 
time  limrtations. 

To  reconsider  Denial  of  Exemption  No  3618  to  permit  petitioner  to  operate 
Its  Douglas  DC-6B  (cargo  service  only)  aircraft.  Senal  No.  45515.  at  a 
5%  increased  zero  fuel  and  landir^  weight 

To  permit  petitioner  lo  operate  unpowered  ultralight  vehicles  for  instruc- 
tional purposes  with  more  than  one  occupant 

To  extend  current  Exemption  No,  3294,  to  permit  petitioner's  clients  to 
operate  small  crvil  airplanes  and  helicopters  of  U  S.  registry  under 
5§91  183-91  215. 

To  permit  petitioner  and  ottier  qualifying  owners  of  antique  and  classic 
aircraft,  who  have  restored  the  aircraft  to  an  airworthy  cor>dition  under 
tt>e  supervision  of  an  FAA  airframe  and  powerplant  mechanic,  to 
thereafter  conduct  inspections  (including  annual  inspections)  repairs,  and 
alterations  to  tttat  specific  aircraft. 

To  allow  petitioner  to  operate  up  to  nine  Boeing  707  aircraft  in  ttie  U  S  , 
wfuch  are  rxjt  in  compliance,  from  January  1.  1985,  until  July  10,  1985, 
to  allow  lime  to  bring  the  airplanes  Into  compliance  with  the  operating 
noise  limit  requirements. 


Docket  No 

22358         _ 

22872  

?184<1        

23290., 


2  iOC3 


U145., 


23379 


23275 


2    IBS 


23116 


Docket  r*3 


Petitioner 


DISPOSITIONS  OF  PETITIONS  FOR  EXEMPTION 


Regulations  affected 


DeschptHjn  of  relief  sought  disposition 


18573 _ ,  Gates  Leanet  Corp 14  CFR  91  32(b)(1)(a) 


23036 icelandair  S.  A.. 


18324. 


22776.. 


American  AifHnes  . 


Merle  Norman  Cosmetics  Avtatioo.  Inc 


14  CFR  Portions  of  Pars  2i  a-nl  91 


14  CFR  43  3  and  121  709(b)l3) . 


14  CFR  I35  225(d1(e) 


Reconsideration  of  the  Denial  of  Exemption  NO.  2889A  to  permit  operation 
of  aircraft  above  flight  level  410  wItfXMt  eitftar  pilot  weanng  an  oxygen 
mask  so  long  a*  there  were  two  pMots  at  the  controls,  and  each  pilot 
has   a   quick -donning   type   of   oxygen   mask.    Denied   Oct.    8.    1982. 

Extension  of  Exemptkjn  Ho.  3531 A  wtiich  permits  petitioner  to  operate  a 
leased  US.  registered  DC-8-55  aircraft  using  tfw  FAA  approved  MMEL 
and  continuou*  tioNortfiiness  vxl  irapaction  program.  Granted  Oct  21, 
1982. 

Renewal  of  Exemption  No.  2578  to  permrt  petlticr>er's  certificated  (light 
•r>gineera  to  restow  passenger  supplemental  oxygen  maaka  during  flight 
and  make  an  entry  in  ttw  alrcrafl  logtxxjk.  A  certificated  mechanic 
rachecks  the  restowed  masks  at  the  next  maintenance  station.  Granted 
Oct  22,  1982. 

To  allow  petitioner's  pllota  with  mora  than  100  hours  as  pilot  In  command 
(PIC^,  to  make  an  IFR  takaoft  at  ■  mtttary  or  foreign  airport  wl>en 
visibility  la  less  than  1  mM.  Tlx»«  PIC's  with  less  than  100  hours  as  PIC 
In  type  of  airplana  wouW  be  rastiictsd  to  tr«  l-fnM  viability  takeoff 
ntinimum.  Cancelled  Oct  27.  19e^ 
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Dockel  No 


23290 . 


J  iCW3 


17145., 


23379 


23275 


2:il85 


DISPOSITIONS  OP  PETITIONS  FOR  EXEMPTION— Continued 


Pelitionef 


23116 


22954 


Zantop  Internptiona'  Airltnes   Inc 
Adt  T'anpon  Assoc 

9 

Airtx>me  Exp'ess  inc    ..„. 

Aero  Union  Cofp 

Wylie  A.rcrafi  Corp 


RegUatODs  affected 


Descnption  o>  relief  sojghl  drsoosilior 


14  CFR  121  311 


MAOF  Airlines   Lid 


Trans  Wortd  Airlines    In:    and  ATA 


Stevre  Baiiew 


United  Airlines  - 


Frontier  Airlines.  Inc 


Texas  International  Airlmes 


Virgin  Islands  Seaplane  Srijttie.  Inc 


Arrow  Airways,  inc 


Wein  Air  Alaska   Inc 


National  Aviation  Academy „ 

Spantax.  SA „ 

Bell  Helicopter  Textron „._ _.„.„ 

British  Aerospace 


Mr.  Vestal  G  Fulp 


u   CFR   Part   6'     Append.   A   and  Pan   121 
Append! »  E 


14  CFfl  12'  623    12-  643   and  121  645     

14  CFfl  Cs  21  197],  9i,27ia)li).  and  91  29(a) 
14  CFR  91  31(eK3) 


14  CFR  Portions  oi  Pals  21.  91.  and  125, 
14  CFFl  121  391(d) 


14  CFR  135.243(b)(2) _ 

14  CFR  121.665  and  121  697(a»(b). 


14  CFR  91  307.. 


14  CFR  91307.. 


14  OR  135  175(a).. 


14  CFR  121  311(0 

14  CFR  121  574(a)(1)  and  (5).. 


14  c'a  14  1  35td:    

14  CFR  Portions  o'  Par^S  21  and  9i 

14  C"R  133  1(6)  and  133  4S(a)(3) 

14  C  a  !':  e07(c)(1) 


14  CFR  65  104 


To  oer'Til  pel'tione'  ic  oocaie  its  [X-6    CV  340  440   a^  L   '88  arcraf 

after   the   Marcfr   6    1982    compliance   da'e   witncxn   mstanator   of   trie 

required  co'nDineo  saleN  bett  and  s.'xuKler  fiamess   Cancefiec  Nov    5, 

'982 
Tc    permrl    trie    actaai    statu:    aiTiiane    preflipht    inspectio'i    ^arltrlg    and 

criecKinq    reqjj'er*ients    icx    a    pioi    candidale    tor    a    ratirig    m    cenar 

airplanes   tc    b*    accompiisneo   &>    using   a'-    advanced   and   app'ov*^ 

pictonal  means   Partia  g'arv  Nov   5   1962 
Amendrnent  of  e^e-nption  3443  tc  pe'n^i  peritor^ef  tc   "ipe  aie   its  DC-9 

and  VS-li  aircraft  unde'  t*'*  doniestK:  air  easier  Kte^  supply  p':ivisions 

01121639   G-anieo  Ni.^v    3    I9R2 
To  perrni!   petiiione'   to   ooe-ate  ceoai^   aircafi   jnder   Pa"   9'    wnr-   nne 

engine   inoperative   lor   trie   purpose   o*   ler^    fiignts    i^itncui    ot:''ai''i>, 

special  'tigni  ajinonrato-   !>eo.ot1  Or:   29    1 9Sr 
Amendent  to  £«enir'Ki-  Nc    3609  tc  a(io»  peMone'  tc  ax  a.'ca"  jr..).- 

tfie  exemption   mrhict^   pe'mits   peVTKXWf   tc   ope'sie   us   Tx  -  ,6B   ar :  a' 

using  a  5  perrt*n:  irx'ease  r  le-j  t_*t"  an^  i^.a  x;  wt^r^^y   ij'ariieo  No* 

3.  1982 
To  permit  petitione-  to  opera'e  a  leased  u  S   'fgi^-torec  6o»ng  707-139B 

aircraft   \778   Seria   No    '^>',":?    -smg  a  m.n.~Tj'^  eo,.ii;'^ient  list  (MEL). 

Granted  Nov  4   '  9.?!? 
To  pennit  reaoireo  fiign'  a'tenflants  tc  t>e  io-.,ateo  a'  itie  mo<at)n  OigM 

attendani  station  ajmci  taiecft  a^o  ia^idi-ig  or:  i^eTam  B-767  arcralL 

This  exempt.n"  *a^  !.,f«3  o,  a-«  and  applies  ie  'v. A  and  other  similany 
,-e"i  t.r.  lijie '%oiOc*'s  Oanteo  fin*    4   '9B2' 
tc,  se-v'e  a^  P"a"  m  comn^and  o*  an  aircaf:  jroer  aa> 
A  -n.,;,.,-  mtf^-  -^  :-^  sx  n.:i,j'5  i,rye  as  pilot  roquve- 


situaled  Pa-*  ' ," 

To  permii  per  ti  "1 

visja    fi^f,,:   ^>,,. 

me-"    '"it-nve^  ''' 

Extension  o'  t«e 

izec  -oac  "ra-^  -i 

the  'I'T^'v:;  v-a 

Partial  grant  Oc 

To  alio*  ooeratio- 


sac  2  a-cral    'nt  p-esen'  e.pmption 

Sti*i    anOer  C  service  tc   S'^.al'    CCrnim,,n. 

^,-ie  airplanes,  KJentifieo  Pv  rpQist-ft'i  ,- 
-1.1'  tyf***^  Shown  ic  co^io  1  *',:"  ''i- 
ai  *,->■>, tws  Tne  ne»  fue-^ir'i--'  w  • 
■   '     "^86    iT  Bi'ca-    u-aniec  ':>•:•    ■» 


:^tl.;•'    fv.,;"    t'4ft63  :c  pe'-ni'  pet'tione'  Ir  tr5e  computer- 
■'-  w''i,  ■   >ea"  t^.e  p'  n-f^d  na-ni-  g'>t  ;xjs,ti.>n  instead  of 
Lt',--!"'  o'  "  ir  ci'-'sn"  'f-sr'nn'-..!bif  r;y  iria  i.nc  tfie  aircrafl 
2e-    1982 
r  tne  Un.ttW  States  jn^e'  a  se-v-ce  ti  s-nat'  c-o-nrnun. 

■  r-'.  ,:-..,^!.--.:i-   s.p,-,~',.-n  •„-,,.^g-.e  airplanes  identifieo  by  legetration 

anr,    s<--,a     ->  ~,-.^      ■•■.a     nr..-f>    no'    Deen   thotm   to   con^  inVi  V\t 

app    dttiif  Dp'-  i'    ;   D.  "V-  I-    5  as  fot'Ows   Unt*  not  later  than  January 

1.1968:216-'-"    ,""       -   i-,-3   :-c'    '3    ■■K2 
To  amend  Exemp-    -  %:     i::i3  :: 

allows  operatior       n^     i  .  -  s 

Bes.  Exemptior  ^; .      ,-:  '»   <■- 

am  serial  nunt.c      •■  ■     'a^i^ 

applicable  operating  n  ,,^^  i,-^  -^ 

cover  unU  not  later  fa    Ja'  -a 

1982 
To  amend  Exemption  No.  3487  to  permit  petitione'  tc   ope-aie    's  f  ■«• 

Gruman  G  "'3  Vat'a'?  a-rptanes  f  pass^r>gtii  ::a"'v'nc  n::ie'a'i,:.^s  w"..m' 

appnOt^eO    a -:i     -■     ^•.■.■'~"y    'ja^    ea.i.p'n«-it    w:stalieO    r-    t^P    ai'Pia-"!!-:, 

Witt)  less 'e- •■,,n-.  ■   ,:,.n-i :,  :-s  a-ic  iir-i'tations   Pa-i.a,  j-a-'  '.c   ;-*    •  <i-: 

To  permit  petitioner  to  ope'a'e  f.-«e  CX:,-8-62  aircafl  wrrn-CKiT  eac-  fii-r' 
attendant  havinq  a  sea'  fo'  taie^i"  ano  ian3.ng  r  the  pase-x^-  :C'^i:ia" 
ment   that   meet-   ■■'!    s-m'    -i-a  ,:"ements    r-an-a    grant   C>c'    2^     I9b2 

To  permit  petitione-  i;,  :  a  '^  ^"1:5  ope'a'p  oi/ge^  stci'age  anc  dispe-nsir^g 
equipment  lor  r-p,ii.,i  ^^9  o,  pa'ients  reg^nng  emergency  rm^ma 
attention  and  t"-  v;  .a  '1--1  as  passenge-s  when  r*ie  eojip-ne-^-  1* 
fiimished  and  -^.^I'^ta  npj  r.  n^ivi'a's  mr'nr  i'k  Stale  a'  A.^'.*:; 
Granted  O  ■   .  '    '  ■^; 

t-,  •--,•  '..  .'lesignate  ^D-naid  G  ►,roH  as  a  :.n.e'  fught  msfjcior 
■v^-  r>-.^*e'  tie  ^  XX^'  ^lo^.-^  ?■':.'■  i^  cp~i~.a''r:  -f-,:}j,-e 
■-  ,-i  ,-   -::-anted  Oci    '9    '  9Hi 

'vc    :it,-^t  tc  Tt^  eilen*  necessa'i  tc  'P'e-,-  a  i^a'Kie 
the   aiec'eo   ai'cafi    la    U  S  -regste'ea    f/cC>onnel1- 
DougtasDC-10-30  NiG35r)   Grantee  Oct    15    1962 

To  permit  petitioner  tc  eie-cise  the  Dallas  rpn  Wortr-  Met-rippr  r-ieu,  ripter 
Emergency  L^'esaire-  ^3-  whicri  i-^oiires  ii't -15  pe-svi^ie  ir  «  s  ispc  1,3 
ed  Billy  Pugh  safety  net   G-an;ed  Oct  29,  i982 

To  aMow  petitioner  a"  aHernatve  exit  arrarigornent  fo*  Mode  BAe  '*i  ''ir- 
altemative  e<ii  arrangeiTeni  consists  ol  four  T^pe  1  e-ne'genci  ei  :s 
whicn  are  positicned  two  each  side  ol  trie  fjseia^  one  a"  e^c^'  e'ln  ,1' 
the  passenge'  cabm  Trie  petttiorie'  desKes  tc  use  a  passenger  seati-^^: 
arrangenient  o'  109  passenge'S  wfucr  exceeds  by  3C  f-ie  nj"i;.f», 
allowed  tor  tins  p'oposa    G-anted  Cici   '8    '98? 

To  permit  petition*:"  10  oPiain  a  repai"Tian  cei-tificate  to'  fl  Cru'ii:- 
expe'i-",e-ta  a-:  aie  N376'2  even  tfioij^'''  a  repairmar  ce'itti^rtte  t/ 
tha'  area"  'S  Ptnt,  held  by  ariof-ier  ndiviOua.    Denieo  Oct    /;    t  ..^. 


To  permit  pi: '  i>     ■•   ■ 
although  he  doe" 
men!  lor  a  chie'  m^ 

To  amend  Exempiip- 
in  tha  lessor  tor 


(IR  Doc  82-313-9  Filed  11-17-e:,  6  45  am| 
eiLUNG  CODE  4910-13-M 


Federal  Highway  Administration 

National  Motor  Carrier  Advisory 
Committee 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 


ACTION:  Notice  of  public  meeting. 

summary:  The  FHWA  announces  that 
the  National  Motor  Carrier  Advisory 
Committee  will  hold  a  meeting  on 
December  7  and  8, 1982,  beginning  at 
9:00  a.m.  both  days,  in  Washington,  D.C., 
at  the  Department  of  Transportation's 
Headquarters  Building,  400  Seventh 


Streel.  SW..  Washington,  DC,  20590, 
Room  2230. 

The  first  day  of  this  meeting. 
December  7,  will  be  devoted  to  meetings 
of  the  National  Motor  Carrier  Advisorv' 
Committee's  task  groups  on  the 
Highway  Cost  Allocation  Study,  the 
Section  19  (of  the  Motor  Carrier  Act  of 
1980)  Study,  and  Commercial  Vehicle 
Sizes  and  Weights.  These  meetings  will 
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be  open  to  the  public  and  room 
assignments  will  be  available  before 
9^00  a.m.  in  room  2230. 

The  meetlAg  of  the  full  committee  will 
be  conTcned  at  9:00  a.m.  on  December  8 
m  room  2230  and  is  also  open  to  the 
public.  The  agenda  for  this  meeting  will 
include  reports  from  each  of  the  task 
groups.  It  is  also  anticipated  that 
briefings  wiii  be  provided  for  the 
committee  by  the  National  Highway 
Traffic  Safety  Administration  on  Heavy 
Truck  Accident  Causation  and  Safety, 
Ckimmerciai  Vehicle  Seatbelt  Use 
Motivation,  and  the  Presidential 
Commission  on  Drunk  Driving.  Two 
other  subjects  which  are  expected  to  be 
addressed  are  Standardization  of  the 
Heavy  Duty  Vehicle  Inspection  Process 
for  Issuance  of  Safety  Inspection 
Stickers  and  Standardization  of  Criteria 
for  Placing  Vehicles  Out  of  Service. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Thomas  P.  Holian,  Executive 
Director,  National  Motor  Carrier 
Advisory  Committee,  Federal  Highway 
AdministraUon.  HCC-20,  Room  4224,  400 
Seventh  Street,  SW.,  Washington.  D.C. 
20590.  (202)  426-0346.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.  ET.  Monday 
thru  Friday. 

Issued  on  November  10.  1982. 
Ray  Bomhart. 

Federal  Highway  Administrator.  Federal 
High  way  A  d minis  tra  tion. 

iFR  Doc-  82-31339  Filed  11-17-82;  B:45  an| 
BiLUNQ  CODE  4>10-a2-M 


Environmental  Impact  Statement: 
Clebum«,  Ctay,  Talladega,  and 
Calhoun  Counties,  Ala. 

AQENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

action:  Notice  of  intent 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  the  Talladega  National  Forest  in 
Cleburne.  Clay.  Talladega  and  Calhoun 
Counties. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.  W.  Evers,  District  Engineer, 
Federal  Highway  Administration,  441 
High  Street,  Montgomery,  Alabama 
36104,  Telephone:  (205)  832-7379.  Mr  B. 
J.  Kemp,  State  of  Alabama  Highway 
department,  11  Sooth  Union  Street, 
Montgomery,  Alabama  36130, 
Telephone:  (205)  632-5440. 
SUPPt^MENTMIT  INFORMATION:  The 
FHWA.  is  cooperation  with  the  State  of 
Alaimnia  Higiiway  Department,  will 
prepare  an  EnvircHnental  Impact 
Statement  (EIS)  for  Alabama  Project 


FLH-6800(1).  This  proposal  is  the  " 
completion  of  the  Talladega  Scenic 
Drive  which  is  a  two-laned  scenic  route 
in  the  Talladega  National  Forest.  The 
length  of  the  corridor  is  70  miles,  of 
which  20  miles  have  been  previously 
(xmstructed. 

Alternatives  under  consideration:  (1) 
Locations — three  alternate  locations 
between  Bull  s  Gap  and  Cheaha  State 
Park  and  four  alternate  locations 
between  US  78  and  Piedmont;  (2)  a 
reduced  facility  alternative;  (3)  a  no- 
action  alternative:  and  (4)  postponement 
of  the  action  alternative. 

Three  public  involvement  meetings 
have  been  held  to  solicit  public  input  for 
the  proposal.  Copies  of  the  Draft  EIS 
will  be  sent  to  appropriate  Federal, 
State,  and  local  agencies,  and  to  private 
organizations  and  individuals  who  have 
expressed  interest  in  the  proposal.  A 
public  hearing  will  be  held-  Public  notice 
will  be  given  concerning  the  time  and 
place  of  the  hearing.  The  Draft  EIS  will 
be  available  for  public  review  and 
comment  at  the  hearing.  Written 
comments  have  been  solicited  from 
Federal.  State,  and  local  agencies, 
officials,  and  individuals  who  may  have 
an  interest  in  the  project. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  are  invited  from  all 
interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
FHWA  at  the  address  provided  above. 
(CataloH  of  Federal  Domestic  .Assistance 
Program  Number  20.205.  Highway  Research 
Planning,  and  Construction.  The  provisions  of 
OMB  Circular  No.  A-95  regarding  State  and 
local  cleiinnighouse  review  of  Federal  and 
federally  assisled  program.s  and  projects 
apply  to  this  program.) 

Issued  on  .Movember  12, 1982. 
L.  N.  MacDonald, 

Division  Administrator.  Montgomery. 
Alabama. 

(fH  Doc.  «2-318ei  Filed  H-17-82: 8:45  amj 
BILtrNO  CODE  4910-22-M 


Federal  Railroad  Administration 

Record  of  Decision;  Stamford  Railroad 
Station,  Stamford,  Conn. 

Pursuant  to  the  Regulations  of  the 
Council  on  Environmental  Quality  (40 
CFR  Part  1505J  and  the  Implementing 
Procedures  of  the  Federal  Railroad 
Administration  (45  FR  40fl54). 

Decision 

The  Federal  Railroad  Administration 
(FRAl,  a  modal  agency  within  the  U.S. 
Department  of  Transportation,  has 
elected  to  replace  the  existing  railroad 


station  in  Stamford,  Connecticut  with  a 
new  overtrack  station.  Associated  with 
this  project,  the  FRA  and  the  City  of 
Stamford  will  share  the  cost  of 
constructing  a  parking  garage  and 
access  improvements  in  the  station  area 
In  cooperation  with  the  FRA,  the  Urban 
Mass  Transportation  Administration 
(UMTA),  the  Connecticut  Department  of 
Transportation  (CDOT)  and  the  City  will 
construct  an  intermodal  terminal  under 
Interstate  95  (1-95)  immediately  adjacent 
to  the  new  station. 

Project  Description 

As  part  of  the  Northeast  Corridor 
Improvement  Project  (NECIP), 
authorized  by  Title  VII  of  the  Railroad 
Revitalization  and  Regulatory  Reform 
Act  of  1976  (45  U.S.C.  851  et  seq.],  the 
existing,  at-grade  station  structures  in 
Stamford,  Connecticut  will  be  replaced 
by  a  new  overtrack  structure  with  the 
passenger-handling  functions  occupying 
the  main  floor,  employee  facihties  on  the 
mezzanine  level  and  vertical  circulation 
elements  in  towers  at  either  end  of  the 
station.  The  main  concourse  level  will 
contain  the  ticketing  facilities 
surrounded  by  circulation  space, 
concession  space  and  waiting  space 
with  public  service  facilities  (toilets, 
lockers  and  telephones)  located  off  the 
waiting  areas.  A  mezzanine  above  the 
ticketing  area  will  provide  adequate 
space  for  a  lounge,  toilets  and  lockers 
for  railroad  employees.  The  north  and 
south  towers  will  contain  an  escalator, 
an  elevator  for  the  use  of  handicapped 
patrons,  stairs  and  additional  space  for 
mechanical/electrical  equipment  and 
storage.  Approximately  11.000  square 
feet  of  space  will  be  provided. 

The  parking  garage  will  containe 
approximately  750  parking  spaces  on 
five  levels  and  will  be  connected  to  the 
south  side  of  the  station  by  an  enclosed 
pedestrian  bridge  from  the  fourth  level 
of  the  garage  to  the  station  concourse. 
Vertical  circulation  in  the  garage  will  be 
via  elevator  and  stairs,  thereby 
permitting  patrons  to  reach  the 
pedestrian  bridge  from  other  garage 
levels  or  to  descend  to  ground  level  and 
cross  Station  Place  to  the  eastbound 
platform.  In  addition,  a  new  surface 
parking  area  will  be  constructed 
adjacent  to  the  garage.  These  two 
facilities,  plus  existing  surface  parking 
that  will  remain,  will  increase  the 
number  of  parking  spaces  from  the 
present  440  spaces  to  680  spaces. 

Vehicular  access  to  the  north  side  of 
the  station  will  be  improved  by 
providing  dropoff  areas.  The  south  side 
will  also  have  a  passenger  dropoff  area 
and  access  to  the  parking  garage. 
Station  Place  will  remain  a  two-way 
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street  with  signalized  intersections  at 
Washington  Boulevard  and  Atlantic 
Street.  Dropoff  traffic  will  be  routed 
one-way  around  an  island  to  permit 
direct,  safe  discharging  of  passengers. 
Entry  to  and  egress  from  the  garage  will 
be  possible  from  both  the  east  and  west 
ends. 

In  addition  to  these  improvements,  the 
construction  of  an  intermodal  transfer 
facility  opposite  the  north  station 
entrance  will  be  funded  by  UMTA, 
CDOT  and  the  City  in  order  to  provide 
for  passenger  interchange  between 
trains  arid  local  buses,  intercity  buses. 
laKies,  limousines,  vanpools  and 
personal  automobiles.  The  site  is 
located  beneath  1-95,  presently  utilized 
as  a  metered  parking  area  for  station 
patrons,  and  bounded  by  Washington 
Boulevard.  Guernsey  Street  and  North 
and  South  State  Streets. 

The  western  half  of  the  intermodal 
transfer  facility,  with  direct  access  from 
Washington  Boulevard  at  South  State 
Street  and  from  North  State  Street,  will 
provide  waiting  spaces  for  taxies  and 
short  term  parking  for  private 
automobiles  and  corporate  vanpools 
awaiting  arriving  rail  passengers.  The 
pastern  portion  will  be  a  bus  tern, ma! 
with  loading  areas  for  local  buses, 
intercity  buses  and  airport  limousines. 
.'^idditional  space  will  be  provided  for 
layovers  of  local  transit  buses  during 
off-peak  hours.  Entry  to  the  bi;s  termina! 
will  be  from  both  North  and  South  State 
Streets.  South  State  Street  will  remain  a 
two-lane,  one-way  road  but  will  be 
slightly  reconfigured  to  provide  a 
passenger  dropoff  lane  at  the  station 
entrance  and  a  deceleration  lane  for 
buses  entering  the  intermodal  center, 
thereby  eliminating  30  parking  spaces. 

Pedest.-ian  access  between  the 
railroad  station  and  the  intermodal 
center  will  be  via  a  tunnel  beneath 
South  State  Street.  Escalator,  elevator 
and  stair  units  will  be  extended  from  the 
north  station  tower  down  to  the  tunnel 
level,  which  would  also  connect  with 
the  existing  undertrack  tunnel, 
Passengers  arriving  at  the  intermodal 
center  will  be  able  to  pass  beneath 
South  State  Street  and  ascend  to  the 
westbound  platform,  to  the  station 
concourse  level  or  the  eastbound 
platform  via  the  undertrack  access 
tunnel. 

The  estimated  cost  of  the  new  railroad 
station  being  funded  100  percent  by  the 
FRA  is  $8.5  million.  The  FRA  will  also 
provide  approximately  $5.5  million  as  its 
50  percent  share  of  the  parking  and 
access  improvements.  The  total  cost  of 
the  intermodal  center,  being  funded  by 
UMTA.  CDOT  and  the  City  is  $4.7 
million. 


Description  of  Alternatives: 

The  following  alternatives  were 
considered  in  reaching  a  decision: 

A.  No  expenditure  of  federal  funds 
(no-build  alternative). 

B  Rehabilitation  of  the  two  existing 
station  buildings. 

C.  Construction  of  a  new  station  and 
retention  of  on-site  surface  parking. 

D  Construction  of  a  new  station, 
parking  garage  and  access 
improvements. 

E.  Construction  of  a  new  station. 
parking  garage,  access  improvements 
and  intern-i.jda!  center. 

Basis  for  Decision: 

The  purpose  of  these  improvements  is 

to  provide  the  traveling  public  with  a 
m.ode^rn,  efficient  and  convenient 
transportation  facility.  In  concert  with 
other  .NECIP  improvements,  the  new 
railroad  station  will  attract  intercity  rail 
patrons  to  the  NEC  and  provide  the 
facilities  necessary  to  accommodate  the 
increa.sed  rail  passenger  demand.  The 
intermodal  facility  will  amplify  the 
attractiveness  of  the  new  rail  facility  in 
that  several  transportation  modes  will 
interface  more  easily  and  make  the 
area's  transportation  network  more 
convenient. 

The  existing  Stamford  Station,  which 
is  located  in  the  City's  central  business 
district,  is  composed  of  two  structures 
that  were  built  in  1895.  T+ie 
approximately  4.000  square  foot 
structure  to  the  north  of  the  railroad 
right-of-way  serves  as  the  station. 
Although  it  appears  stucturally  sound. 
the  station  is  in  a  deteriorated  condition 
as  a  result  of  age  and  lack  of  adequate 
maintenance.  The  south  side  structure  is 
essentially  vacant  except  for  a  small 
area  housing  the  stationmaster  and 
Consolidated  Rail  Corporation  police. 

The  existing  station  is  inadequate  to 
accommodate  the  present  level  of 
passenger  activity  both  in  terms  of  the 
faiihties  provided  and  their  condition. 
The  facility  is  o\ercrcwded  and 
outmoded  reguarding  basic  station 
functions  such  as  ticketing,  seated 
waiting  areas  personal  service  amenities 
concessions  and  railroad  offices.  In 
addition,  passenger  and  vehicular 
access  is  presently  deficient  as  the  only 
means  of  crossing  the  tracks  is  a 
pedestrian  tunnel  that  is  unaccessible  to 
the  handidcapped  and  inconveniently 
located  outside  the  station  and  there  are 
no  clearly  defined  pickup  and  dropoff 
areas.  The  need  for  improved  facilities 
becomes  more  evident  when  considering 
that  intercity  rail  patronage  is  expected 
to  increase  from  a  1975  annual  level  of 
152,000  riders  to  551.000  annually  by 
1990.  This  increase,  along  with  a  modest 


rise  in  commuter  ridership  (1.6  to  1.7 
million),  will  result  in  a  total  station 
patronage  of  2,254,500  in  1990,  an 
increase  of  28  percent.  Therefore,  the 
no-bui!d  alternative  is  not  feasible. 

Rehabilitation  of  the  existing  station 
area  would  include  the  reopening  of  the 
south  station  building,  thereby  doubling 
the  floor  space  currently  available.  If 
this  rehabilitation  included  preservation 
of  original  architecture,  use  of 
complimentarj-  materials  and  a 
reallocation  of  space  consistent  with  the 
original  design,  the  project  would 
restore  this  National  Register  eligible 
property.  However,  the  amount  and 
configuration  of  the  space  currently 
provided  would  still  be  deficient  for 
accommodating  future  rail  patronage. 
Division  of  the  station  space  between 
two  buildings  would  necessitate 
duplicate  facilities  leading  to  less 
efficient  operations  and  overloading 
passenger-handling  facilities  during 
peak  periods.  In  addition,  because  the 
pedestrian  tunnel  would  remain  the  only 
route  by  which  passengers  could  cross 
the  tracks  and  no  parking  or  access 
improvements  would  be  made,  the 
rehabilitation  option  would  perpetuate 
the  same  deficiencies  in  circulation, 
parking  and  access  as  the  no-build 
alternative  and  has.  therefore,  been 
determined  impractical. 

Due  to  the  potential  for  increased 
demand  for  rail  service  beyond  the 
anticipated  patronage  levels  of  1990, 
another  important  evaluation  criterion 
was  whether  the  station  would  permit 
the  expansion  of  the  track/platforms 
from  a  4-track.  side  platform 
configuration  to  a  5-track.  island 
platform  configuratioo-  The  no-build  and 
rehabilitation  alternatives  will  not 
permit  this  reconfiguration  because  the 
location  of  this  platforms  limits  the  area 
to  4  tracks.  A  fifth  track  with  island 
platforms  could  only  be  achieved 
through  demolition  of  one  station 
building  and  platform.  However,  a  new. 
over-track  station  would  allow 
maximum  utilization  of  the  site's  limited 
land  area  and  would  provide  the 
fiexibility  required  for  the  possible 
future  expansion  to  5  tracks. 

Alternatives  C,  D  and  E  include  the 
construction  of  a  new,  overtrack  station 
which  will  provide  flexibility  in  the 
track/platform  configuration  as  well  as 
satisfy  the  space  requirements  for 
efficient  and  convenient  passenger- 
handling  facilities  and  operations 
needed  for  rail  service  in  the  1990  s 
Alternatives  D  and  E  also  include  the 
construction  of  a  parking  garage,  which 
will  require  the  demolition  of  the  former 
Stamford  Street  Railroad  Trolley  Barn 
and  Office  Building  in  order  to  provide 
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sufficient  space  at  this  congested  site  for 
the  anticipated  parking  demand. 
Although  these  alternatives  will  double 
the  existing  onsite  parking  supply,  they 
differ  in  their  abiUty  to  improve  the 
access  and  circulation  characteristics  of 
the  present  station.  Because  Alternative 
E  provides  the  maximum  benefit  in 
satisfying  all  requirements  at  Stamford 
Station  and  will  best  enhance  the 
mterface  between  various  transporation 
modes,  it  was  selected  as  the  alternative 
to  be  implemented  in  Stamford. 

Environmental  Preferred  Alternatives: 

Of  the  ti'/e  alternatives,  .'Mterndtives 
C  and  D  were  jiiiged  to  be 
enviri.r.inf  .■•'diy  preferred  while 
Alteriidt;ve:>  A  dnu  B  were  considered 
pnviron.TieTitaJly  unacceptable. 
Alternative  A  would  perpetuate  the 
deterioration  of  the  existing  station 
buildings  and  not  satisfy  the 
transportation  needs  of  the  future. 
Although  Alternative  B  would  preserve 
the  National  Register  eligible  properties 
in  the  station  area,  it  also  would  not 
adequately  provide  for  the  future 
transportation  needs  of  the  City  of 
Stamford.  Otherwise,  Alternative  B 
would  have  the  same  relative 
environmental  impacts  on  air  and  noise 
quality  as  Alternatives  C  and  D. 

Alternatives  C  and  D,  while  requiring 
the  demohtion  of  the  historic  railroad 
station,  would  improve  the  rail 
transportation  center  but  to  varying 
degrees.  Both  alternatives  would 
provide  for  a  new  station  as  well  as 
improved  parking  and  site  access 
thereby  creating  a  more  efficient  facility 
than  presently  available.  Alternative  D 
would  maximize  the  available  parking 
with  the  inclusion  of  a  parking  garage. 
Both  alternatives  would  improve 
ambient  air  and  noise  quality  as  well. 

Measures  to  Minimize  Harm: 

.As  stated  in  the  Final  Environmental 
Impact  Statement  for  this  project,  the 
present  station  and  the  former  Stamford 
Street  Railroad  Trolley  Bam  and  Office 
Building  were  determined  eligible  for 


inclusion  in  the  National  Register  of 
Historic  Places.  Pursuant  to  the 
procedures  of  the  Advisory  Council  on 
Historic  Preservation  (ACHP),  the 
criteria  of  effect  were  applied  to  the 
selected  alternative  and  it  was 
determined  that  the  construction  of  a 
new  station  and  parking  garage  will 
have  an  adverse  effect  on  these 
historically  significant  structures. 
Through  cronsultation  with  the  State 
Hi.storic  Preservation  Officer  (SHPO) 
and  the  ACHP  to  develop  a  mitigation 
plan,  it  was  determined  that  these 
structures  will  be  permanently  recorded 
in  accordance  with  the  Department  of 
the  Interior  standards  pnor  to 
demolition.  As-built  plans,  professional 
photographic  documentation  and  a 
detailed  historical  monograph  will  be 
compiled  and  submitted  to  the  SHPO 
and  the  National  American  Engineering 
Record.  In  addition,  the  ticket  kiosk 
from  the  westbound  station  building,  the 
steel  Fink  trusses  and  trcjlley  pole  from 
the  Trolley  Barn,  and  the  station's 
waiting  room  benches  will  be  delivered 
to  the  Branford  Trolley  Museum,  East 
Haven,  Connecticut  for  adaptive  reuse 
at  the  museums  site,  in  accordance  with 
the  Memorandum  of  Agreement  ratified 
by  the  ACHP  Chairman  on  Novemller 
19H2.  An  historical  exhibit,  relatingtthe 
contribution  the  station  has  made  tt  the 
City  of  Stamford,  will  also  be 
constructed  and  installed  in  the  new 
station. 

Short-term  noise  impacts  during 
construction  will  be  reduced  by 
requiring  the  contractor  to  use 
equipment  which  complies  with  noise 
standards  established  by  EPA  for 
various  pieces  of  equipment  powered  by 
internal  combustion  engines.  Stationary 
equipment  (such  as  air  compressors) 
will  be  required  to  be  located  a 
minimum  of  100  feet  from  any  residence 
or  station  access  point.  If  this  method 
cannot  be  used,  the  contractor  will  be 
required  to  enclose  the  equipment  or 
provide  temporary  noise  barriers.  In 
addition,  outdoor  work  will  be 
prohibited  between  10:00  p.m.  and  7:00 


a.m.,  except  for  certain  overtrack 
construction  activities  which  are 
restricted  to  nighttime  hours  by  Conrail. 

Conclusion: 

Based  upon  this  evaluation  of  project 
criteria  and  impacts,  the  FRA  has 
determined  that  a  new  overtrack 
railroad  station,  parking  garage  and 
access  improvement  will  be  constructed 
in  Stamford,  Connecticut  in  conjunction 
with  the  construction  of  an  intermodal 
transfer  facility  by  UMTA,  CDOT  and 
the  City  of  Stamford,  and  all  practicable, 
measures  to  minimize  harm  have  been 
incorporated. 

Dated  October  29.  1982. 
Thomas  A.  Till, 

Deputy  Administrator.  Federal  Railroad 
.■\dministrution. 
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Research  and  Special  Programs 
Administration 

Grants  and  Denials  of  Applications  for 
Exemptions 

AGENCY:  Materials  Transportation 
Bureau,  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  Notice  of  grants  and  denials  of 
applications  Irr  exemptions, 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  of  the  exemptions  granted 
in  October  1982,  The  modes  of 
transportation  involved  are  identified  by 
a  number  in  the  "Nature  of  Exemption 
Thereof  portion  of  the  table  below  as 
follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo-only 
aircraft,  5 — Passenger-carrying  aircraft. 
Application  numbers  prefixed  by  the 
letters  EE  represent  applications  for 
Emergency  Exemptions. 


J.153-P „ 

«90  X   _, 


Renewal  and  Party  to  Exemptions 


Aoplicatior 
No. 

Exemption  No 

Applicanl 

Rflgula«x)n4s)  iffectad 

Nature  erf  exemption  ttiereol 

B68-X.- 

DOT-E  866 _  , 

U  S.   Dapanmanl  of  Oafansa. 

WoatWv 

49     CFR     173.3(a)      173  7(a).     174  10. 

To  authorize  exceptions  to  requirements  for  earner  inspection  of 

ion,  DC. 

174104(0    174  8,177  810.177  806(3) 

manufacture,  vehicle,  loading,  etc.  tor  tranaportaljon  of  Class  A 

" 

tna  B  axptosAWi  loaded  by  Oparlmant  of  Defense  shippers  m 
DOT  Specification  containert.  (Modes  1.  2.) 

970-X...„ 

DCT-E  970 

..do _ 

49  CFR  173  2UW.  173  3(X),  173.301 

To  authorae  use  of  DOT  Specification  3AA2015  or  3AA2400  cylin- 

2.) 
To  aathorize  shipriMot  of  ouXmn  lead  azida  in  glaas  bottles  over- 
packed  in  non-CXTf  specificalion  wooden  box.  (Mode  1  ) 

2462-X 

OOT-E  2462 „ 

E.  1  Oc  Pofii  Oe  NeTouf*  i 

:^      .nc        49  CFn  173  73(b)  

Wilmington,  3e 

291 3-X 

DOT-e2913  

U.S    D»p«r1ment  o*  Enefqy    A 

asrwigton      49        CFR        172101.        173.301,(d)(1) 

To  authorize   use  ot   nor>-IX)T   specification   mala)   oyfinders.    for 

oc. 

t73  301«d>(2).  173.302WM1),  173.34W), 

175  3 

compressed  gases.  (Modes  1.  4.) 

3992-P 

OOT-E  3992 

EBV  Cofp  ,  Baton  Rouge  LA  , 

49  CFR  173  314 

To  become  a  party  to  Exemption  3992,  (lukxle  2 ) 

JMI 
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Renewal  and  Party  to  ExEMFnoNS— Continued 


Mq  1     tuempliofi  No. 


4039-X I  DOT-E  4039., 


Appticani 


n«giila:ion(s)  affected 


■'.2e2-X 


DOT-E  4282 


J153-P  ,  DOT-E  4453 

4490-X        .  .       DOT-E  4490 

•■■iOO-P   :  DOT-E  4600 

■1607-X- I  DOTE  4607 


4612-X 

4717-X.. 
5243-P.. 
5315-X   . 

5403-X  .. 

■S  t93-X  .. 

5778-X  ... 
5792-X... 

5792-X 

S820-X  ... 

5159-X ... 

6I54-X  .. 

6296-P    . 

6305-P  .. 
6334-X   ,. 

B442-X   . 


DOT-E  4612 

DOTE  4717 
DOT-E  5243 
DOT-E  5315.  . 

DOTE  5403,. 
DOT  E  5493 


Ajrco  Induslnal  Gasss.  Murray  Hifl.  NJ i  49  CFR  173.316(a) 

Hercules.  Inc..  Wilmingion.  DE _ |  49  CFR  172.101.  173  114a.  1 73.93(a)  _... 

neco  .>e(Tiicals,  SaK  Lake  Ofy,  UT j  49  CFR  i73,114«'hK3) _. 

Air   Ptxlucfs  A  CfWTOcats,    Inc.   Allen-    49  CFR  173.316(a)      i "" 

town,  PA.  

Great  Lakes  Chemical  Corp..  West  La-  I  49  CFR  173,315  '78j46-3(a) 

tayette,  IN. 
Armstrong    Laboratones    Division,    West  !  49  CFR  173.306(a)i3)  . 

RoxOury,  MA. 

Aidnch  Chemical  Co,  Inc.  Mttwaukes.  Wl.j  49    CFR     173  1,^5      ^^3 '22      ''sise 

173  139,    173,154,     173  206.     -.73.230! 
173.245.    173.247      173  252.    173.253. 
173.271.    173.276.    173.281,    173.293. 
173  346,  173  382 
49  CFR  172  101,  173314<c» „ 


Nature  ol  exempOon  tharaot 


To  autttorize  shipment  a«  liquafiad  hytkogan  m  a  fwivOOT  specHica- 

lion  vacuum  insulated  podabie  tank.  (Mode  1 ) 
To  autfwnze  use  ct  onvately  owned  arv3  spec^=,iK   -(.t-^.j.,.'   :argo 

tanks    loi   transoonation    o<    3    Oaij.    •.-,    ».)<di  *  -     ^-.^         uxei 

(Mode  1  ) 
To  bec.or^  s  r,i-*,  to  fc»«-mptioo  4453.  (Mooe  '  i 
To  authorrre  ijse  ol  non-DOT  specification  vacuun^  ir>s..«..-,.;  ^.aigo 

tanns,  lor  I'a'isportatior  o(  a  nainmaaie  ga«  'f*<.ir»  ■ 

To  t)ecOfTte  3  party   (c  EnerTptK)*^   4fM>^     'Mo*    * 


g<is 


l73.66(gH1). 


DOT 
DOT 


I  DOT 
DOT 
DOT 
DOT 

;  DOT 

DOT. 
DOT 


E  5778 
E  5  792 

-E  5792 

-E  5820  . 

-E  5959,, 

-E  6154, 

-E  6296 

-E  6305 
-E  6334 


Union  Carbide  Corp.,  Dantxjry.  CT 

I  Angus  Chemical  Co.,  Northbrook.  IL...._ 49      CFR       1731031a) 

i  177  835(g) 

U  S    Department  of  Defense.   Washing.  :  49  CFR  1 73  87 
1      ton.  DC 

Halliburton  Services,  Inc    Duncan.  OK  49    CFR     t73.245ia)(31),    173.248(a)(6), 

173  249(a)(6),  '  l73.263(aK10)] 

173  264(a)(14),  l73  268(faM3), 

173  272(i)(21).  173  289(a)(4),  178.343- 
2(b).  178  34:i-5(b)(1M0.  178.343- 
5(D)(2)(i| 

Mo^.ta-a  Sulphur  A  Chemical  Co     Bill-  '  49  CFR  I72  504(f:    i^3  314(c) 

irxjs    MT 


Liquia  Air  Corp.,  Cambndge.  MD 

Pubiickaf  Industries.  Inc„  Greenvnch,  CT.... 

El  Paso  Products  Co.,  Odessa,  TX 

j  iCl  Amencas,  Inc.,  WilminBton.  DE_ 

!  Ethyl  Corp  ,  Baton  Rouge.  LA _ 

Un.royal  Chemical,  Naugatuck,  CT , 


49  CFR  173  302(t),4),  1 73.304(a)(1Ki)-... 
49  CFR  172  101,  173314<c) _.. 

49  CFR  172  101,  173  314(c) „ 

49  CFR  173.315(a) _ 

49  CFR  172.101.  173,315(a) _... 

49  CFR  173.154(a)(12).  178.205-16 


C518-X 

6518-X. 
6530-X. 
6543-X., 

6'j43-X  ,. 

fi563-P 
6clO-X 
6611-X, 


DOT-E  6442 
DOT-E  6618,, 
OCT-E  6518 
DCT-E  6530 
DOT-E  6543  . 


Rhone  Poulenc  Inc.  Monmouth  Junction,     49  CFR  173  377(o) 

MJ  i  "  

Angus  Chemical  Co..  Nkxthbfook,  IL    [  49  CFR  173  113(e>iii    

US    Department   o(   Defense,   Washmg.  |  49  CFR  172.101    172  504         

ton,  DC,  I  ' 

°°    ■■- O  CFR  173.53(ig.  173.87 _ 


Stautfer  Oemical  Co..  Westport,  CT 

i  Union  .Jarbide  Corp.,  Danbuiy.  CT 


49    CFR     172  101      172  302,     173.119, 
173.134.  173  154 

49    CFR     172101       '72302,     173.119, 
173.134,  173.154 


To  authorize   shipr^n:-^'    oi   a    ■'-'"■t>' 

coaierl   glass  bc"i*^    pa,  ^.-ci  i^    Mr,-  .,^   i;.,.ts.o*^    ■■■■^'^■\"r'   ■.  ., 

(Modes  '234; 
To  aLrt*^r,;e  snipTHin'  ,,;■•  smai'  gua-w.<.<.  c>  -o.-ardous  matenals  m 

mside  gtass  bottles  overpackea  m  metal  cans  tirtier  owarpacked 

in  DOT  Specification  128  ftwtward  boxes.  (Mode  1 ) 

To  authorze  shipment  ol  hquefied  etfiytene  or  ethane  in  a  non-OOT 

specificatnn.  insulated  lank  car  tank.  (Mode  2.) 
To  become  a  parly  id  Exeinplion  5243.  (Modes  1.  2.  3 ) 

To  autttorize  transport  of  a  rockel  anyne  containing  nitrogen  tetron- 
kJe.  methyl-hydrazine  and  hatum  comained  in  a  speoaSy  designed 
temperature  conlroded  semi-lrailec  (Mode  1.) 

To  authorize  use  of  a  non-OOT  spaofcation  cargo  tank  meeting  the 
requirements  of  DOT  Specilication  MC-312  ««i1h  cert»i  e»c»ption, 
(or   transportaticn  ol   certain  corrosrve   material    (Modes   1.   3) 


To  authorize  shipment  of  hydrogen  sulfide  m  DOT  Specification 
lOSASCOW  tank  cars  (Mode  2.) 

To  become  a  party  10  Exetription  5778.  (Modes  1.  2.) 

To  aiMhoiize  ahiptnenl  ot  Kqualied  flammable  gasea  m  non-OOT 
speeificalion  vacuum  InsuMad  tank  car  tani-s  (Mode  2 ) 

To  authorize  shipment  of  liquefied  flammable  gases  »i  non-OOT 
specification  vacuum  insUalad  tMik  car  t»iks.  (Mode  2 ) 

To  authorize  shipment  ol  nonflammable  gases  m  non-OOT  specifica- 
tion IMCO  Type  5  portable  tanks  (Modes  1 .  2,  3 ) 

To  autfvyize  shipme^  o,  iKj,j,-f,ed  ethylene  in  noivDOT  speoficatian 
msulalad  cargo  lamy  iM^joe  1  ) 

To  authonze  transpo -  ji  ;,ertain  flammable  soilds  •>  a  modified  CXDT 
Specification  I2f  f:t.«rt>oa'B  box  (Modes  1,  2,  3.) 

To  become  a  party  i^  s  ..--TpiK^n  62y6  (Modes  1,  2.) 


MG    Burden   Gas   Products  Co..    Noms-  |  49  CFR  173  302(c) 
town,  PA, 


I  Arco  Industnal  Gases.  Murray  Hill.  NJ 


DCT-E  6543     ,,,  ,  Svnthalren  Corp.,  Parsippany,  MJ  


DOT-E  6563 


6614-P 

6651-X 

665I-P 
6653-X 

6668- X 
6695-X 


DOT 

E  6610 , 

DOT-een j 

1 

noT 

1 
-E  6614... 

DOT 

E6651 

DOT 

E  6651  

DOT-E  6653 

DOT-E  6668 

DOT- 

E  6695 

SLO     Health    P  oducts,    Inc,    Bsywood  |  49  CFR  173  302(a)ii)    175  3 
ParK,  CA 

Aico  Chemical  Co.,  Pasadena,  TX  _ j  49  CFR  173,221 _.. 


To  become  a  pa^y  to  Exemption  6305  (Modes  1.  2.) 

To  authonze  use  o'  1X)T  Specifica»on  MC-312  cargo  tanks  tot 
transportation  ol  an  oxidizer  (Mode  1  ) 

To  uuthonza  Uanspon  of  a  155mm  high  expkwve  profedie  contam. 
ing  eWw  a  eonogina  or  flammable  hquxl  in  meial  cmiister  anth 
an  inner  polyethylana  container.  (Modes  1  2  1 

To  authorize  shipment  of  spaofled  pr-  n.  ^k  i.oj«i  aid  solWs. 
water  reactive  solid  and  cartam  ott.er  •.4-  ,na;  ..■  :  ,;,.<^  m  non- 
DOT  apecifkation  steal  portaOw  's-'-s    1     ,-f  iws     vodas  1,  3 J 

To  Bulfiorize  shipmeni  of  spe:i'i'-i  .-,  ., '-, -n^  '>.',>«!-  ^-.d  soMis. 
water  reacUva  solid  and  certain  .i,  ■amr.i.i.M  n^.cis  n  non- 
OOT  spadficalton  steel  po-iaoie  :a"»,-    >    -June's     W.idea  1.  3) 

To  authorize  shipmeni  ot  hyriroger  ar>c  -..-jr.'*  jt  '  ,:jiogen  with 
helium,  argon  on  mtrogen  »i  OCT  Specilication  3A,  3AA  SAX  oc 
3AAX  steal  cylinders  (Modes  1.  2) 

Tp-autlionze  shipment  ol  certain  corrosive  and  ftaimwble  uquds  m 
non-OOT  apeciftcation  16  gauge.  Type  304  slanlaas  steal  cy«v 
ders  and/or  14  gauoe  Typo  316  slaintes>i  s'ssei  ^,^:'^r.,■-    'M,>5ea 
1 .  2.  4  ) 
49       CFR        173  119,        173  -ssiaxe).     To  authonze  shipmeni  o(  certain  corrov.^  ,,r.:  .:,.-^„r  ..  ,«>  ^is  « 

173.l36(aH5),  1-3  247,  1753  non-DOT  spec.tK:ation  16  gauge.  T«,       ..   .  , ..«i'cyi«- 

oers  and.'of  14  gauge  Type  3i6  sia    .    >        .  .-:,   (Modes 

1,24) 

To  twcor-ie   a   p.ifv    :c    t  rempnon   6^63    (Mooes   1,   2.   3,   4.   5) 


49        CFR         173  119,         173,135ia)(6) 
173.136(a)(S),  173247,  1753 


An    Products   &   Chemicals,    Inc.,   Allen-  !  49  CFR  172  1 01    '^3315(8) 
town.  PA  I 

Litehouse  Products.  Inc.,  StrongsviKe.  OH  \  49  CFR  173.263(81(28),  173  277(a)(6) . 
Enthona,  Inc.,  New  Haven.  CT ;  49  CFR  173.28(h)   i73  28(m)  

Mitchell  Bradford  Chemical  Co.,  Inc.,  Mil-     49  CFR  173.28(h)   i73  2B(m) 

lord,  CT. 
Shell  Oil  Co.,  Houston,  TX 


Union  CartjkJe  Corp.,  Danbuiy,  CT., 
Fauvet-Girel.  Paris,  France „ 


49  CFR  172  101,  :73  245,  173  358 

49  CFR  173,304{a)(2),  178.57 „ 

49  CFR  173.315.. 


To  authonze  shipmem  --1  gn  orgnaic  oeron'n.-   •     •         .;,.  •   ^.^n 

111A1OOW6  lar*  cans  ana  MC-307  ca'^    :,- ■        v  ,-..        ;) 
To   authonze    use    01    a    nc.n.QCiT    soeci'-.a!-^      .a        ■        ^    r,(>d 

portable  tank,  lor  iransoontaton  oi  a  '-v^*ia-,  -  ar^.-    ,        ■,*  .  ..s  1 

3) 
Tc  becorr>e  a  party  )o  f  ••■'■ycuor  6*:'4   (M:k:^  1  ) 
To  authonze  one  ti-^.^  -p  sc  ^'  •-".  i-.-  yeo  s.i.gie-tnp  containers,  lor 

transportation    0!     <'^a•^      .a'.s    6    i^iisonous   sohds    (Mode    t  ) 
Tc  BecoTie  a  party  !■    L.er-.,[^,-,,-,r  f^.'_-     Mode  1  ) 

"0  authorize  shipmi?"!  ol  a^   .-.set  iK>,i.^   3,   5    -yt^rvc  material  m 

DOT  Speciticaiion  60    'enrcvabte  hf-ao    sS-gaito^  cviinoiirsi  ste4 

overpack   (Modes  1.23) 
To   authorize   shrc^eni   ol   "qjiO   orvfler     ■    oor.-DCT    speatv-ation 

msulaleo,  weideO  cvimoers   (Modes  '    ! 
Tc  authonze  use  of  e  'x>n,riCT   soe^'.  a'^in  IMC  T/pe  5  oorawe 

lank     lor    transportation    ol    coriam    noniiarri—aoK      u-'u"".^'--'0 

gases   (Modes  1    2   3  J 


51988 


AppiicatxHi 

No 


7275- X 


7285- X 


7458-X 


75'6-X 


7517-)( 


757«-X 


7654-X 
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6695-Z 

6724-X 

6762 -P 
6762-P 
6772-X 


Exempton  No 


DOT-E  6695.. 
DOT-E  6724.. 


Applicant 


Eurotamef .  Pans.  France ... 


DOT-E  6762 
DOT-E  6762 
DOT-E  6772. 


US   Oepaflment  ot  Defense  Washington, 
DC 


Cnem-cai  Saies  Co    Denvef   CO 

KeJIefmeyef  Cnemicai  Co    Toledo.  OH.. 
Monsanto  Co  ,  St   Louis   MO      


DOT-E  7275 
OOT-E  7285 
DOT-E  7285 
DOT-E  7458 
DOT-E  75 '6 
DOT-E  7517 
DOT-E  7574  . 
DOT-E  7654 


DOT-E  6806 

6844-X 

DOT-E  6844... 

6858-X 

DOT-E  6856- 

6890-X    

DOT-E  6890 

6904-X 

DOT-E  6904 

6922-X 

DOT-E  6922 

6944-X 

DOT-E  6944 

6960  X 

DOT-E  6960 1 

6971-X 

DOT-E  6971.. 

7005-X    

DOT-E  7005 

7005- X 

DOT-E  7005 

7023- X 

OOT^E  7023 

7041-X 

DOT-E  7041 

70S2-X 

DOT-E  7052 

7052-X 

DOT-E  7052    . 

7052-X 

DOT-E  7052 

7060-P     

DOT-E  7060 

7063-X 

DOT-E  7063 

7085-X 

DOT-E  7085 

7275-X    

DOT-E  7275 

T.-anst'es^  Co'b  ,  Sanras  CA 

Amencan  C<a^ar^  Co    Wayne.  NJ 

GCS  Ccnia.oe'  Servce  SA.  PetVi  A.-nlxiy. 
NJ 

U  S    Oeoart.''^nt   ot   C^'ense,   Wasl^ing- 
ton,  DC 

Ak^nc^  Che-nica  Co    iic  .  Milwaukee.  Wt. 
PCR  inc    Ga.riesviHe  PL   - 


U  S    Deoan-nefi    of   Delensa.   Washing- 
Ion   DC 
Pepsi-Cola  Co  Purchase.  NY  _ 


Cnem  Service    ''c    vve«'  Cnester  PA 


Stoti    Tank    Containers    lor^nerty    United 
TanK,  Dallas    'X 


GCS    Containe'     Se'-j'ce    SA.    Chiasso. 
Switzerland 


J.  T  Bake*  Chemical  Co  Ph.nipstiufg.  NJ 


Regutalx5n(s)  aHected 


Nature  of  exemption  ttiereof 


49CFn  173.315 

49CFR  172,101,  173  89,  175  3 


49CFR  173  286(b)(2),  175.3 

49CFR  173  286(b)(2).  175.3 

49       CFR       173  119<a)(22),       173.245, 
173,264(3).  173  346.  173  349,  173  369 


49CFH  173  302(a).  175.3.. 
49  CFR  173  2498  


49     CFR     173,119,     173  125,     173245, 
173  346.  46  CFfl  9C  05-35 

49  CFR  173.100(CC(.  175.3 

49  CFR  173.246(a)    175  3 - 

49  CFR  173,314(c).  179  300-15  

49  CFR  173.62(a),  177  834(L)(1) 

49  CFR  Parts  100-199 


49  CFR  Pa-s  100-t99 


Ethyl  Core   Baio"  ''ouge.  LA 

Battery  E  igineerng   'nc    Hyde  ParV.  MA 

ENDECO   inc  

Ray-0-vac  CorE    Madson.  Wl - 


Centra)  S)<yponi  '^c    Coiun^ous.  OH 
Occidental   Chemical   Corp .    Hooker   In- 
dusiriai  Spec    Niagara  Fans  NV 

Caiitcnia  Seai  Control  Co'p    Sar  Pedro 

CA 
Express  A(.^*a/s   mc    San'o'd.  FL 


Exp'ess  AiTAays  'nc    Sanford.  FL 

Fauvet  G,"ei   °a-s   F'ance 


Compagnte    des    Conta  le-s    Hesen/oirs 

Paris,  France 

EKonwenKs  Cc    East'a^e   OH 


GCS    Containe'    Sc-ce    SA     Chiasse, 
Switzerland 

Trintty  Industries   inc    Da'^as,  TX 


Remmers-Tomkins    Fiigni    s^'-vce     mc 
BurHngton  lA 

J  T  Balder  Chemical  Co    PrMltipsburg  Nj 


49  CFR  173  119,  173  141(31(10), 
173.221.  1 73  245(a)(30),  173  346, 
173.620.  173  630   46  CFR  90  05-35 

49  CFR  173,119.  173  141(31(10) 
173.221.  173.245(a)(30).  173  346 
173.620.  173  630.  46  CFR  9C  05-35 

49        CFR        173  245(3),        173  263(a). 

173  264(a).        173  266         1 73  268('»(5), 

173.272(g).  173.2^2(11(24) 
49  CFR  t73.134<a)(6) — 


49  CFR  172  191.  175.3. 
49  CFR  172.101,  175.3.. 
49  CFR  172101.  175.3.. 


49  CFR  175  702(b).  175.75(a)(3)<ii).. 
49  CFR  173  191(a) _ 


49  CFR  172  101.  1"3'00  173  5t(a)(7|, 
173  86 

49  CFR  172  101.  172  204(C)(3).  173  27, 
I75,30(a)(1).  17532C(bi,  Part  107  Ap. 
pendii  B 

49  CFR  1'2  101  172  204(c)(3).  173  27, 
i'5  30(a)(t).  175  320(b).  Part  107  Ap- 
pendix 9 

49  CFR  173  315(a) - 


49  CFR  173  315(a) , 


49C;FR  173  304(a)(2).  t78  42.. 


49     CFR      173  119,      173  125,      173  245. 
1 73  346   46  CFR  90  05-35 


49  CFR  "3  314(c) 


49  CFR  172  101  172204(c)(3),  17327, 
175  30(a)(1).  175  320(b),  Part  107  Ap- 
pendix S 

49  CFR   173  119(1) 


To  authorize  use  of  a  nort-DOT  specification  IMO  Type  5  portable 

tank,    lor    transportation    of    certain    nonflammable    compressed 

gases  (Modes  1.  2.  3.) 
To  authonzB  transport  of  caseless  ammunition  in  an  inside  fiber. 

board  box  with  egg  crate  separations  and  overpacked  in  a  non- 

DOT  specification  strong  wooden  box.  (Modes  1.  4) 
To    become   a   party   to   Exomptioo   6762.    (Modes    1.    2.    3.    4) 
To    become    a    party    to    Exemptioo   6762     (Modes    1.    2.    3,    4) 
To   authonze   transport  of   tonilod  quantities  of  waste   flammable 

liquids   poisonous  liquids,  and  corrosive  liquids  in  inside  glass  on 

compatible  plastic  bottles  on  metal  cans,  overpacked  in  a  DOT 

Specification  1 7U  steel  drum.  (Mode  1  ) 
To  authorize  transport  of  a  flammable  gas  in  a  DOT  Specification 

3E1800  cylinder  by  passenger-carrying  aircraft  (Mode  5  ) 
To    authonze   use   of    nofvCX3T   specification    275-gallon    "Dypak ' 

singietnp  polyethylene  conlainers  overpacked  in  a  plywood  box 

for  transportation  of  a  certain  corrosive  liquid.  (Modes   1,   2.   3) 
To  authonze  use  of  non-DOT  specification  stainless  steel  portable 

tanks  lor  transportation  of  certain  flammable,  corrosive,  coniOusti- 

bie  and  Class  B  poison  liquids.  (Modes  1.2  3.) 
To  authorize  transport  of  an  expkssive  severance  system  consisting 

of  linear  segments  which  may  contain  up  to  79  grams  o(  hexani- 

trostilbene.  (Modes  1.  2.  3.  4.) 
To  authonze  transport  ol  certain  corrosive  matenals  in  DOT  Specili 

cation   12A   fiberboard   boxes  having   mside  glass   acid   resistant 

bottles  not  exceeding  1  pint  capacity  (Modes  1.  3,  4  ) 
To  authonze  use  of  a  DOT  Specification  106A500-X  mutti-umt  tank 

car  tank,  lor  shipment  of  certain  compressed  gases  (Modes  1.  2 

3) 
To   authorize   transport  of  a   liquid   high  explosive   m   a   specially 

designed  stainless  steel  desiccator  (Mode  1  ) 
To  authorize  use  of  DOT  Specification  and  non-DOT  sisecification 

stainless  steel  drums  not  presently  auttwnzed  in  tfie  Hazardous 

Matenals   Regulations,   for  shipment  of  certain  corrosive   IkquiOs 

(Modes  1.  3) 
To  auttionze  transport  of  small  quantities  of  reagent  chemicals  m 

inside  glass  bottles  packed  in  metal  boxes,  overpacked  in  a  strong 

wooden  or  Rbertxard  box  (Modes  1,  2.  3.  4.  5 ) 
To  authonze  use  of  non-DOT  specification  intermodal  portable  tanks 

for  iransporation  of  certain  flammable,  con'osive,  Class  B  poisons 

and  combustible  liquids  arxl  ORM-A  maten3ls  (Modes  1,2,3   4 

51 
To  autfionze  use  of  non-[X)T  specificatKin  intermodal  portable  tanks 

for  Iransporation  of  certain  flammable,  corrosive.  Class  B  poisons 

and  combustible  liquxls  and  ORM-A  matenals   (Modes  1.  2   3,  4 

5) 
To  authonze  use  of  non-CXDT  specification  steel  portable  tanks,  lo' 

shipment  of  an  oxidizer  or  corrosive  matenal,  (Mode  1  ) 

To  aotrxjnze  shipment  of  pyrophenc  waste  matenals  in  non-DOT 

specification  cargo  tank  of  the  MC-331  type.  (Mode  1  ) 
To   authonze   shipment   of   battenes   containing    lithium   and    other 

materials,  classed  as  a  flammable  solids    (Modes   1.   2.   3    4i 
To    authonze   shipment   of   tjattenes   containing   lithium    and   other 

materials,  classed  as  a  flammable  solids    (Modes   1,   2,  3,   4i 
To  modify   paragraph   8(e)  to   include   thionyl   chionde   and   lithium 

tetrachlroaluminate  (Modes  1,  2.  3.  4) 
To  become  a  party  to  Exempbon  7060  (Mode  4  ) 
To  authonze  use  0'  a  renrovable-head  non-DOT  specification  po(y 

ethylene  pail,  fey  transportation  ol  corrosive  matenals    (Modes  1. 

2,  3) 
To  authonze  packaging  not  presently  authorized  by  me  Haza'dous 

Matenals  Regulations  tor  class  C  explosives    (Modes   1,   2.  3) 
To  authonze  carnage  ol  certain  Class  A.  B  and  C  explosives  not 

permitted   lor   air   shipment   or   in   quantities   greater   than   those 

presecribed  lor  air  shipment  (Mode  4 ) 
To  authonze  an  additiona)  Oass  A  explosive  as  packaged  under 

DOT-E  6658   (Mode  4  ) 

To  authorize  use  of  non-DOT  specification  IMO  Type  5  portable 
tanks,  lor  transportation  of  certain  nonflammable,  liquefied  gases 
(Modes  1,  2,  3  ) 

To  authorize  use  ol  non-[X)T  specification  IMO  Type  5  portable 
tanks  lor  transportation  of  certain  nonflammable,  liquefied  gases 
(Modes  1,  2,  3) 

To  authonze  manufacture,  marking  and  sale  of  non-DOT  specifica- 
tion seamless  cylinders,  lor  transportation  ol  nonflammable  gases 
(Modes  1,  2,  3  ) 

To  authorize  use  o<  non-(X3T  specification  portable  tanks  tor  trans- 
portation of  certain  flammable,  corrosive,  poisonous,  or  combusti- 
ble liquids  (Mode  3) 

To  authonze  manufacture,  marking,  and  sale  of  non-DOT  specifica- 
tion fusion  weWed  lank  car  lanka.  lor  transportation  of  nonflamma- 
ble compressed  gases.  (Mode*  1.  2.  3.) 

To  authonze  carnage  of  certain  Clast  A,  B  and  C  exptosives  not 
permitted  for  air  tfiipmant  or  in  quantities  greater  that  those 
prescribed  lor  air  ihipment  (Mode  4.) 

To  authonze  uae  of  a  glaaa  bottle  not  exceeding  500  milliliter 
capacity  inside  a  metal  conlainar  overpacked  m  a  (X)T  Specifk^- 
ton  12B  fibeitioard  box  hx  transportation  ol  a  flammable  Ik^iid 
(Modes  1.  2) 


J  Ml 
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Renewal  and  Party  to  Exemptions— Continued 


f^Q  Exemption  bto. 

1 


Apptrcant 


7741-X   I  DOT-E  7741  . 

'752-X  '  DCT-E  7752 

'767-X  DOT-E  7767 

7777-X  DOT-E  7777 


Propeltant    Explosive   &    Rocket    Motors 

Estaolfshfnent.  Aytesbury,  Engiand, 
Eurcfainer,  Pans   France  


Regolaaon(s)  affected 


49        CFR        173.276(8),        173  302(a). 

173.34(d).  175  3,  175  30. 
49   CFR    173  119.    173  125.    173  128(a) 
l73.l3i(aHl).  I73i32(a»(ii 

t73.245(a),       173.32(a)(2).       173  346 
176  76«g>(2).  46  CFR  90  95-35. 
Hyctrauiic    "le^a'Ch    TexTro"     Pacoima,     49  CFR  173  304(a)(1)   1753   17847 
CA 


Nature  of  exentpbon  •wreol 


lang    Engineenng    .Co. 
Wl. 


49  CFR  173.248.. 


■820-X 


DQT-E  7820 


■923-X  DO^-E  7823 

-'897-X  DOT-E  7897 


^936- X 


8013-X 


DOT-E  7938  . 
DOr-E  7943. 
DOT-E  7951 
DOT  E  8002  . 
DCT-E  8C'3 


GCS    Comair.e,     Servt-p    SA,     ,.:h,a6so,     ■■■9    CFR    173  119.    173.125,    173.128(a) 
Swrtzenana  17J  131(a).      173,132(8),      173.245(a)! 

173.346(3),  46  CFR  90.05-35. 
Allied  Cnemicai  Co..  Mornslown.  NJ 49  CFR  173,246 


GC:S    Container    Service    SA     Chiasso.  I  49    CFR    173119,    173125     173128(8) 
Swlt2eflar^d  173  131(a)(1).  173 '32(a)(1)! 

173  245(a),    173  32(a«2).    173  346.   46 
CFR  90  05-35 
GCS    Coniainer     Service    SA.    Chiasso,  '49    CFR     I7?1i8a,     173  119.    173.125. 
Switzerland,.  173  128,    173131,    173132,    173!l44! 

1 73  245((iH30).  173  346,  173  630. 
49     CFR      i73.263(a)(15)       173.272(c). 
173272(0(12),  173.277(a)(1). 


Georgia  Pacific  Corp ,  Montebello.  CA 


Avoset  Food  Corp  ,  Oakland.  CA. 


49  CFR  t73306(b)(1).  175  3.  178  33 


GCS    Container    Se'vice    SA,    C^^asso,     4n       CFR       173.119,       173,141(aKiO), 
Svwtzetland  ,      1 73  245(a)(30),       173.346.       173.62o! 

173  630.  46  CFR  90  05-35 


B017-X  I  DOT-E  78017 

I 
8059-X DOT-E  8059.. _ 


8G60-X 

809 1-X 
8ltO-X., 


An    Products   &   Chemicals,    Inc,   AUen- 

town,  PA 


Acurex  Corp.  Moontam  Viaw,  CA.. 


(X)T-E  8060 

DOT-E  S060 

DOT-E  8091  ., 
DOT-E  81 10.. 


ai.'g-P        ...,   [X)T-£  8129,, 

H-29-P  I  DOT-E  8129.. 

8-29-P  LW  E  8129,,, 

8'56-X DOT-E  8'56 

■il56-X I  DOT-E  8156, 


ei'6-P 
8248-P 
8372-X  „ 

8n'8-x.. 

8396-X  , 
S407-X,. 

8431-X   , 
8445-P 
8445-P  . 
8450-X 


DOT-E  8!">6 


DOT-E  8248 

DOT-E  8372 

DOT-E  a378 

DOT-E  8396 

DOT-E  8407 j 

DOT-E  8431 ! 

DOT-E  8445          i 

DOT-E  8447 

DOT-E  (USO 

DOT-E  84S1 

SLEMI,  Pans,  Fiance,. 


Fauvet-Girel.  Pans,  France 


Western  Electric  Co.,  Greensboro.  NC 

GCS    Con'ainer    Service    SA.    CMasso. 
Switzerland 

Ctiemical  Waste  Management.  Inc.,  OaK 

Brook,  II, 
University  oi  Mat\lan<t  College  Park,  MO.. 

Fintfy  Chemical  Disposal,  inc..  Riverside 

CA. 
Cryogenic  Rare   Gas   Latxiialones.   Inc. 

Newark.  NO 

Scott    Environmental    Technotogy,    Inc.. 
Plumsteadviiie,  PA, 

Synthatron  Co'P     Parsippany,  NJ , 

.    rto 

GCS    Cor'*,?iner     Ser*/tce    SA,     Ctnesso, 

S-rwizp'iand 
Worttiinglon    Diagnostics    S.Kiems.    Inc„ 

Freehold,  NJ 

Aztec  Chemica's,  Elvna   OH 

Hooken  Industrial  &  Specialist  Cne~  cats, 
N.agara  Falls.  NY 

Dow  Chemical  Co  ,  Midland,  Ml 

Atlantic  Coast  Envirorrmental,  Inc    Dover 

DE. 
Resource     Technology     Services,     Inc.. 

Devon,  PA. 
VougW  Corp.  Daitos,  TX 


49  CFR  173.302,  173.304.  175  3 

49  CFR  173.301(d)(2),  173  302(a)(3) 

49  CFR  173.302(a)(1),  1  73  304(a),  175  3 

49  CFR  173.315(a) „„ 

49  CFR  173.315(a) 


49  CFR  Parts  100-177 

49    CFR     173  119.     173125,     173  128. 

173.129,    173.131.    173.132,    173.245, 

46  CFR  90  05-35 
49  CFR   I77  834(k),  Part  173.  Subparts 

D,  E,  F.  H,  Subparts  K.  L.  M.  O. 
49  CFR   I77  834(k).  Part  n.  Subparts 

D.  E.  F.  H.  Subparts  K,  L  M.  O. 
49  CfR  177  834(k),  Part  173,  Subparts 

D,  E.  F.  H,  Subparts  K,  L,  M.  O. 
49        CFR        173121,        173302(a)(4). 

173.302(f),  173  304(a)(1). 

49        CFR        173.121.        173.302(aM4). 
173.302(().  173.304(a)(1) 

49        CFR        173.121.        173  302(a)(4). 

173.302(0.  173304(a)(1) 
49    CFR     173245.     173.247.     173.271, 

178.170. 
49  cm  173.245 


49  CFR  173.268,  175.3.. 


Umdynamics  Phoenix,  Inc..  Ptx)enix,  AZ 


49  CFR  173  119,  173.21.  173  221 

49  CFR  Pal  172,  173  24E   Soboa"  C 

49  Cf  R  Parr  ;7j  ?ci4ia,i2|    i  79  202-16 i 

49  CFR  Pan  -73   Subpart  D,  E,  F   a  H 

[  49  CFP  1 73,  Subpart  D.  E.  F.  4  H 

49  CFR  1/3  92  _ 

49  CFR  173  65.  173  8616).  175.3. 


To  aurnnze  sh^jmem  of  anfiydrous  tiyttrazine  and  lielim  «i  non, 
refiMble  non-OOT  speofication  cyfcxJars.  (Modes  1.  3.  4 ) 

To  authorize  use  of  non-DOT  spaofieabon  ntermodM  pcvtable  iwnts 
for  transportatior>  or  vanous  hazardous  mstenals  (Mode*  1.  2.  3 ) 

To  authorize  manufacture.  marvj»>g  and  sale  o<  noo^X5T  specifica- 
tion weldad  steel  cylinders,  for  transportation  of  nonftamrrvabw 
fMfwpfMed  gases  (Modes  1.  2.  3.  4.  5.) 

To  aulhonze  use  of  DOT  Speoficatnn  34  pofyethyiene  conta-oeis. 
DOT  Speaficatmn  128  or  12P  corrugated  Swrtooard  boxes,  or 
DOT  Speoficalion  60  or  37M  cylmdncal  steal  overiMCtied  wiiti  an 
irwido  Spw^caaon  2SL  poiyethylens  oomamers  lor  sh^men  of 
spam  suHuric  acxi.  (Modes  1 ,  2.  3  ) 

To  authoriza  use  of  a  non-OOT  speofication  IMCO  Type  ii  nsutaied 
portable  tank  for  transportation  of  certain  corrosve.  flammabfe. 
poison  B  and  combustMe  Kquds.  (Modes  1.  2.  3.) 

To  autfxyize  transport  of  iodine  pentafkionde  n  norvDOT  spocifxa- 
lion  welded  stainless  sleal  cylinders  complying  with  DOT  Specfi- 
caWnn  48W  with  certain  aicoeptions  (Modes  1   2,  3 ) 

To  aulfirize  use  of  non-DOT  specification  IMCX)  typ«»  H  nsutaied 
portable  tanks  lor  the  transponarian  of  vanous  hazardous  maieri- 
ais.  (Modes  i.  2.  3) 

To  authorize  use  of  non-CXiT  speofication  portable  l»*s.  tv 
transportation  of  certain  hazardous  materials    iKtooes  1.  2.  3) 

To   auttxxae   shipment   of   corrosive   liquids   *\   ftiattioard   boxes 

comptying  witt;  IXDT  Sfiecification  12E  cxcep!  lor  hsndholes  m  ujp 

flaps.  (Mode  i ,) 
To  authorize  trartsport  of  an  aerosol  loodsluf  «i  a  nonretiiiabie  metal 

container,  complying  with  (X1T  Specrficahon  2P  with  certain  exoap- 

tion.  (Modes  1 .  2.  3  4,  5  l 
To  authorize  use  of  non-DOT  specification  portable  tanks  lor  s^lp- 

ment  of  certain  flammabla.  corrosive.  Class  B  poisons,  combuso- 

ble  liquids  and  ORM-A  malenals  (Modes  1.  2.  3  ) 
To  authoiize  use  of  DOT  Spenlcation  4E  cylinders   tor  transporta- 
tion of  certain  nonl<quuf>ed  flammable  and  rKKitlnrvnatile  gases 

(Modes  1,  4   5) 
To  aulnorizc  jse  of  DOT  Specification  3AX,  3AAX.  or  3T  cylmoers, 

tor  transportatcri  of  a  tiammable  gas.  (Mode  1  ) 
To  autnonze  manufacture,  maniung  and  sale  of  non-OOT  specifyra- 

Hon  (it>er  reinforced  piastic  lull  composite  cylinders,  lor  ^a.nspora■ 

txjn  of  certain  flammable  and  nonflammabte  i 

(Modes  1.  2,  3.  4.  5.) 
To   aulhonze   use    of    non  DOT    specificc,!ien   portable   t«*s.    for 

transportation  of  certain  nonflammable,  liquefied  gases  (Modes  i 

2,  3.) 
To   authonze   use   of   non-DOT    specificalion    arotaole    laiAs.    to 

transportation  of  certain  noniiammsbie,  iKjueded  cases,  (Modes  1 

2.  3 ) 
To  authorize  transport  of  cartam  merrury  relays  eremptad  Irom  49 

CFR  100-177,  in  heat  sealed  glass  viate.  (Modes  4.  5  ) 
To  authonze  use  of  non-OOT  spec'ioaiion  portjble  talks  w*th  bottom 

oc'tlet  for  transportation  of  -anous  hazardous  maierials.  (Modes  1 

2.3) 
To  become  a  party  to  Exemption  ei29  (Mode  1 ) 

To  bacomo  a  party  to  Exemption  8129  (Mode  1 ) 

To  become  a  party  to  Exemption  B129  (Mode  1.) 

To  authonze  tramsport  of  certain  flammable  or  nonfiamtnable  com- 
pressed gases  and  oartxvi  bisulfide  in  a  1X3T  Speciticatioo  39 
steel  cylinder  up  to  225  cubic  mohes  in  volume.  (Modac  1    ?} 

To  authonze  tramsport  of  certain  ftanmabla  or  nonftonmaoia  com- 
pressed gaaes  and  carbon  bi5,itfxte  m  a  CXJT  SpecaicatKjn  39 
steel  cylinder  up  to  225  cutw:  mcfies  m  voiume    (Modes  i    2 ) 

To  become  a  party  lo  Exempdon  8156  (Modea  1,2) 

To  become  a  party  to  Exemption  8248  (Mode  1.) 

To  authorize  transport  of  certain  corrcsn«  matenals  in  non  DOT 

speafcation  portable  tanks  i,\1o0es  1.  2,  3  ) 
To  authonze  use  of  1X)T  SpeoiicatxDn  12B  fibert)owd  boxas  with 

inside  tXDT  Speoficalion  2E  poiyelhyfene  homes,  for  twisportation 

of  a  dilute  solution  of  nitnc  aod,  (Modes  1.  2,  4 ) 
7o  autt^yize  adfl'trenai  0'rjan<  peroMdo.  classed  as  organic  pero«- 

ide,  (Mode  i  ) 
To   authonze   transport   within  plant  over  puUrc  highway,  vvious 

"vaste  residues,  classed  as  corrostvBS  liquds.  n  o.s.,  wMhout  sh«>- 

pif>g  papers    m  non-OOT  apecifcatort  poRabto  tanks.  (Mode  1 ) 
To  authonze  shipment  ol  monochtoroacalic  acid  solution  m  DOT 

Speaftation  i '  i  A100W6  insulated  tank  cars.  (Mode  2 ) 
To  become  a  party  to  txer-ir!--  94,55   IM.de  1.) 

To  t>eccme  a  party  lo  Exemprior  6-1/5   (Wode  ^  i 

To  authonze  transport  o(  rocxei  motors  wrthom  rcrMers   .n  non-OOT 

SoectficatKX!  poiyeliiv  lene  romair-^ri  (Mode  ^ 
To  become  a  party  to  Enempxm  1*45 1    (Modes  12   4) 
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Apptxatioo 
No 


8463- X 

e473-X 
84'5-X 

847a-< 

8490- X 
849&-X 


8526-P 
8685-P 
8786-X 

6r92-P 

8799-P 
6820-P 


Eiemptioo  No. 


Applicant 


OOT-E  8463 

DOT-E  8473 
DOT-e  8475 

CX)T-E  8478. 

DOT-E  8490 
DOT-€  8498 . 

DOT-E  8526 
DOT-E  8685 
DOT-E  8786  . 

OOT-E  8792 

DOT-E  8799 
DOT-€  8820 


I 


EBiyi  Cofp .  Baton  Rouge.  LA .: 

Degussa.  Frankfurt,  Germany 

Che-nical     &     Metal     Industries.     Inc. 

Denver   CO 

Wes;  Mark   Ceres,  CA ___«_.— 

Hougf'tpr  Chenica.  Co'p  ,  Allsloa  WA 
Hunter  Ori-ms  Lid  ,  Bu'ii-'igton,  Ontario 

J 

PPG  Industries,  mc  ,  Pittsburgh.  PA 

NctrajTn.  Inc.  Tarnpa  PL       

Gas  Sprng  Corp  Coin-an  OA       

The  Tewipe  Co     vfoer   Saddle  River, 
NJ 

Ethyl  Corp  ,  Baton  Rouge.  LA        

SlEMI,  Pans,  Franca, , — 


Regtjlation(sl  attected 


Nature  ot  exemptKjn  thereol 


49CFR  173.262(bl(i).  t78  2t0 

49  CFR  173  122 

49  CFR  173.245(8) 

49    CFR    173.119    (a),    (m),    173  245ial 

177  346<a).       178340-7.       178  342-5. 

178  343-5. 

49  CFR  173  245(a)(31) 

49  CFR  173  '9   Pari  i  '3  Sjbpat  D   Part 
1 73  Subpart  F. 

49  CFR  177  834(L)(2)<i) — 

49  CFR  173  182(bM6)00 

49    CFR    173.306(f)(2)(ii)).    173  306(f)(3). 

175  3. 
49  CFR  Parts  100-199 

49  CFR  17333(d)(1).  173.33(d)(2) 

49  CFR  173.315 


To  authonze  shipment  of  hydrobromic  acid,  not  more  than  62% 

strength,  in  glass  botUes  contained  in  metal  cans  overpacked  in  a 

DOT  Specificatjon  12A  Wwrboard  bo«  (Mode  i  ) 
To  authorize  use  ot  non-DOT  specification  IMCO  T/pe  5  portable 

tanks    lor    shipment   of   a   Hammatile   liquid.    (Modes    1.    2.    3) 
To  authorize  use  of  DOT  Spedfcation  106A500X  and  110A5OOW 

multi-unit  tank  car  tanks  for  shipment  of  a  corrosive  liquid   (Mode 

1) 

To  authorize  manufacture,  mariting  and  sale  of  non-DOT  specifica- 
tion cargo  tanks  designed  and  constructed  in  full  compliance  with 
DOT  Specification  MC-307  Of  MC-312  with  certain  enceptions,  for 
transportation  of  flammable  and  corrosive  liquids  (Mode  1  ) 

To  authorize  use  of  a  fiberglass  insulated  DOT  Specification  MC-306 
cargo  tank,  for  shipment  of  certain  corrosive  materials   (Mode  1  ) 

To  authonze  manufacture,  marking  and  sale  of  55-gallon  non-DOT 
speafication  reusable,  blovirmolded.  potyethylene  containers,  for 
transportation  of  certain  corrosive  liquids  and  oxidizers  (Modes  1. 
2.  3.) 

To  become  a  party  to  Exemption  8526  (Mode  1  ) 

To  become  a  party  lo  Exemption  8685  (Modes  1.  2,  3  ) 

To  amend  exemption  pertaining  to  description  of  device  and  tesing 
requirements   (Modes  1,  2.  3.  4.  5  ) 

To  become  a  party  to  Exemption  8792  (Modes  i,  3  ) 

To  becorrw  a  party  to  Exemption  8799  (Mode  1  ) 

To  become  a  party  to  Exemption  8820  (Modes  1,  2  3) 


\ 


EE  8939-N,, 


Application  No 


New  Exemptions 


*PP]5^'»"     i     Exemption  No 


Applicant 


8733-N  .',  DOT-E  8733  IC^  A/^encas  Inc    Wilmington  OE,. 


6792-N 


8817-N 


sesi-N 


8787-N  I  DOT-E  8787  i  Motorola  Se'n,conrtu.:iof  Sector   Phoenix, 

1  1       AZ 


DOT-E  8792     ..     i  Digital    Eguipment    Corp      NortriixKOogh. 
MA 


OOT-E  8817 


Allied  Corp    Wor-'Stown,  NJ 


B843-N  !  DOT-E  8843 1  Pengo  Industries   Inc    Fort  Worth,  TX  , 

8855-N  DOT-E  8855     ...    '.  Ciba  Ge.gv  Co'P    Summit,  NJ    

8861-N I  DOT-E  8861 :  Mooter  Jnive'sai   'nc    Beatnce  NE 


Hegulation(sl  affected 


8864-N     ,,  ,v,  DOT-E  8864  . .         MiHe'  Transporters  inc    Jacvso^  MS 
8871-N  DOT-E  8871  Chase  Sag  Compa^v  Oak  B'ooK.  IL..,. 


8872-N  . !  DOT-E  8872  do ~ - ~...... 

B874-N  .,  DOT-E  8874  Cylinder  Tecnno.ogy  'nc    Cnanute   KS 


OOT-E  8861 


8882-N   DOT-E  9882 

B894-N  DOT-E  8894 

e900-N OOT-E  8900 


8915-N  . 


B919-N  ,„ 


DOT-E  8915. 
OOT-E  8919.. 


Bandini  Fertilizer  Co    Los  Angeles  CA 

F  4  A  Maintenance  ciba   ^RA.'ElAiRE, 
Houston.  TX 

Process  Engineenng  inc    Piaisto*   NH 
Cylirxter  Technology  mc  ,  Chanute,  KS. 

Unioo  Carbide  Corporation,  Oanbur,  CT 
Uptohn  Ck>mpany,  Kalamazoo,  Ml 


Nature  of  exemption  thereof 


49  CFR  173.315 

49    CFR    173.119(a)(7),    173  249ial('3) 
173.272(g).  173.299(a)(1). 

49  CFR  Pa.",s  100-199 

49  CFR  173.274(a)(1).  Note  1 

49  CFR  173  246.  175  3 -... 

49  CFR  173.268(c)(1).  173  109    


49   CFR    173  1i9(n),    173  346,    1 '3  349, 
173.352. 


49       CFR        173  245(a).        178  340-10. 

178.340-8.       178  341-3,       176  341-4, 

178341-5,  178  341-7 
49  CFR  173  154   173  182,  173  245(b| 


49  CFR  173.201 

49  CFR  i'3  302,  i:'5  3,  178  46 


49  CFR  172  30C    172  400,  Part  107,  Ap- 
pendix B 

49   CFR    172101,    173,27,    17530(a)(1), 
175  320,  175  75,  Part  107  Appendix  B, 


49  CFR  I73  3t5(a) „- ~ 

49  CFR  173  302(a).  175  3 — 

49  CFR  173  30ild)    173  302(a)(3) 

49  CFR  Parts  100-199 — 


To  authonze  use  of  a  norvIXIT  specification  IMCO  Type  5  portable 
tank  for  transportation  of  liquefied  corT^pressed  gases   (Modes  1, 
2,  3) 
To  authonze  transport  of  certain  flammable  and  corrosive  liquids  m 
DOT   Specification   2E   polyethylene  bottles,   packed   in   a   DOT 
Specification  12B  fibeiboard  box.  (Mode  1  ) 
To  au^xinze  small  quantities  of  isopropyl  alcohol  in  a  saturated  pad, 
seaBd  m  a  plastic  coated  foil  pack,  overpacked  not  to  exceed  250 
pac  i  per  strong  outside  box.  as  essentially  non-regulated  (Modes 
1,3.) 
To  authonze  shipmem  of  fluosulfonic  acid  m  non-CXDT  specification 
acid-resistant  screw  cap  glass  bottles,  overpacked  in  metal  cans. 
packed  in  a   DOT   Specificabon   15A.    158.    15C,   16A,   or   19A 
wooden  box  f  (Modes  1.  2,  3  ) 
To  authorize  manufacture,  marking  arxJ  sale  of  non-DOT  specifica- 
tion nonrefillable  cylinders,  for  transportatioo  of  bromine  trifluonde. 
(Modes  1,  2,  3,  4) 
To  authonze  shipment  of  nitnc  acid,  classed  as  an  oxidizer,  in  non- 
DOT  specification  aluminum  drums  similar  to  DOT  Specification 
42B  except  lor  ctosure.  (Mode  1  ) 
To  authonze  manufacture,  marking  and  sale  of  DOT  Specilication  57 
portable  tanks  lor  shipment  of  various  flammable  liquids  which  are 
also   corrosive  or   poison   and  certain   (3as8   B   poison   liquids 
(Modes  1,  2) 
To  authorize  use  of  non-(X3T  specification  cargo  tanks  complying 
with  DOT  Specification  MC-306,  for  transportation  of  a  corrosive 
Ikiuid.  (Mode  1  ) 
To  authonze  manufacture,  marking  and  sale  of  large,  collapsible 
polyethylene  lined  woven  polypropylene  bulk  bags,  having  a  ca- 
pacity of  approximatety  2000  pounds  each,  and  top  and  bottom 
outlets,  for  shipment  of  corrosive  soHds  and  nitrates  (Modes  1,  2  ) 
To  authonze  manufacture,  marking  arxl  sale  of  noo-IX3T  specifica- 
tion polyettiylene  valve-type  bags,   for  transportation  of  rubber 
scrap.  (Modes  1,  2) 
To  authorize  manufacture,  marking  and  sale  of  non-DOT  specifica- 
tion aluminum  cylinders  made  in  compliance  with  DOT  Specifica- 
tion 3AL  with  certain  exceptkxi.  tor  transportatkxi  of  nonflammable 
gases  (Modes  1,  2.  3,  4,  5.) 
To    auttwtea   shipment   of   an   ammonium   nitrate   mixed   fertilizer 
identified  as  Super  Green  In  paper  bags  wittxxit  marking  the 
proper  (hipping  name  and  oxidizer  label  (Mode  1.) 
To  authonze  carriage  o(  certain  Oass  A,  B  and  C  explosives  not 
permitted  for  air  shipment  or  In  quantities  greater  than  those 
prescribed  for  air  stupmaot.  (Mode  4.) 
To  authorize  manufacture,  marking  and  sale  of  non-DOT  specifica- 
tton  vacuum  insulated  cargo  tanks,  for  transportatkm  of  nonflam- 
mable gases.  (Mod*  1 .) 
To  authorize  manufacture,  marking  and  sale  of  welded  non-[X)T 
specifKation  staimeia  steal  cylinders  complying  wWi  DOT  Specif!- 
catkxi  3HT.  tor  transportatkjn  ot  nonflammable  gases,  (Modes  1. 
2,  3,  4,  5.) 
To   authorize   shipment  ot  certain   llamniable  and   nonllamtnable 
compresaed  gaiM  in  DOT  Spedfteafion  3A.  3AA.  3AX,  3AAX  and 
3T  cylinders,  (Mod*  1.) 
To  authorize  transport  of  tinall  quantities  ot  •  medical  product 
containing  ethyl  alcohol  In  heat  laaM  glass  ampules,  packed  in  a 
comjgated  outside  fibartioard  lx».  (Modes  1,  4.  5.) 


I.  R.  Grotbe, 

Chief,  Exempt 
Hazardous  Mi 
Transportatio. 
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New  Exemptions— Continued 


Applicatwn 

Mo. 


Exemption  ^4o- 


DOT-E  8920 


Applicant 


Regulation(sl  attecleO 


Applied        Environments        Corporation.     49  CFR  1 73  30?(aH'»)    175  3 
Woodland  Hills,  CA 


Nature  o(  eiemption  mereof 


c  auttyyiie  nwrxifacture.  marWnu  and  sa*  ri'  '>' 
nor-  wetoed  fnQfi  p/f-ssure  nomtMatxe  cvitiacs 
01  nonfiammaDie.  liquefied  gaam  (Modes  t,  »,  i, 


Emergency  Exemptions 


Applicalion 

No, 


Exemption  No. 


Applicant 


Regutation(s)  aftecled 


EE  8939-N         DOT-E8939  Truck      Fabrication      and      Supply       iK        49CFR'73;ig    173245 

I     Odessa.  TX  ,  ~ 


Application  No 
8e-35-N    


Applicant 


Union  Carbide  Corp.,  Danbury.  CT.. 


Nature  of  ewe^ptio^  r'lereof 


To  auttw  je  Tiaiutacture.  martsmg  and  sale  of  non-DOT  speoho- 
tion  portable  tanks,  lor  transportation  ol  nammable  bquNk  ar¥) 
corrosive  iiQijias  (k/loOe  t  ) 


Withdrawals 


Regulalion(s)  altected 


49CFR  173.353(a)(3) 


Nature  of  exemption  tttereol 


To  authonie  sinpmeot  ot  meftiyl  bromide.  Oass  B  poison  m  IX)T 
Speaiication  4B  4BA  and  4BW  cylmdei?.  eqoipoed  with  imided-on 
headbands  with  proiectrve  dome  covers  m  lieu  ol  the  required  screw-on 
metal  caps  (Modes  i .  2.  3 ) 


Denials 

6614-P     Request  hy  F.  1,  M.  Store. 
Alsip.  IL  to  become  a  prirty  to  exemption 
authorizing  shipment  of  corrosive 
liquids  in  polyethylene  bottles  packed 
by  polyethylene  cases  denied  October 
28,  1982, 

B614-P     Request  by  Pleasure 
Industries  Corporation,  St.  [oseph.  Ml  to 
become  a  party  to  exemption 
authorizing  shipment  of  corrosive 
liquids  in  polyethylene  bottles  packed  in 
polyethylene  cases  denied  October  27, 
1982. 

8664-N     Request  by  Spectrix 
Corporation,  Houston.  TX  to  authorize 
shipment  of  small  quantities  of  certain 
liquid  oxidizers  and  liquid  corrosive 
materials  in  non-DOT  specification 
packaging  by  motor  vehicle  and  cargo 
aircraft  denied  October  21,  1982, 

8669-N     Request  by  Blacksburg 
Aviation,  Incorporated,  Blacksburg,  VA 
to  authorize  carriage  of  class  A,  B.  and  C 
explosives  not  permitted  for  air 
shipment  or  in  quantities  greater  than 
those  prescribed  for  air  shipment  denied 
October  8,  1982. 

8785-N     Request  by  Coker  Aviation, 
Inc.  D.B,A,  Coker  Airfreight,  Inc.,  Grand 
Prairie,  TX  to  authorize  carriage  of  Class 
A,  B,  and  C  explosives  not  permitted  for 
air  shipment  or  in  quantities  greater 
than  those  prescribed  for  air  shipment 
denied  October  8, 1982. 

Issued  in  Washington,  D.C.,  on  November 
5.  1982. 

I.  R.  Grotbe, 

Chief,  Exemptions  Branch.  Office  of 
Hazardous  Materials  Regulation,  Materials 
Transportation  Bureau. 

|FR  Doc  82-31143  Filed  11-17-82.  8:45  ;im| 
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Inconsistency  Ruling.  IR-5;  City  of 
New  York  Administrative  Code 
Governing  Definitions  of  Certain 
Hazardous  Materials 

Applicjnts:  Ritter  Transportation  Inc., 
National  LP-Gas  Association.  Propane 
Corpnration  of  .America.  (IR.A  13,  14,  8r 
151. 

City  Law  Affected:  City  of  .N'ew  York 
Administrative  Code,  Hazard  Class 
Definitions,  Section  C-19.2.0, 
Subdivision  20:  Fire  Department 
Directive,  F.P.  ,5-6.3.  "Specifications  for 
vehicles  transporting  or  delivering 
compressed  gases  within  the  City  of 
New  York";  Notice  from  the  Fire 
Department  of  the  City  of  New  York  on 
the  Transportation  of  Certain  Hazardous 
Materials.  September  18.  1980. 

Applicable  Federal  Requirements: 
Hazardous  Materials  Transportation 
Act  (HMTA),  49  U.S.C.  1801  el  seq.  and 
4gCFR  Parts  171-179. 
Mode  Affected:  Highway 
Issue  Date:  Fire  Department  Directive: 
December  21,  1979:  .Notice;  September 
18.  1980. 

Ruling;  Definitions  found  inconsistent 
are  the  definition  of  "gas  under 
pressure",  "combustible  or  flammable 
gas",  "combustible  mixture",  and 
"inflammable  mixture".  Notice  from  Fire 
Department  (September  18,  1980]  and 
Fire  Department  Directive  F.P.  5-63  not 
decided  herein  as  a  decision  has  been 
rendered  by  the  U.S.  Court  of  Appeals 
for  the  Second  Circuit. 

Summary:  This  inconsistency  ruling  is 
the  opinion  of  the  Materials 
Transportation  Bureau  (MTB) 
concerning  whether  the  City  of  New 
York's  hazard  class  definitions  are 
inconsistent  with  the  HMTA  or 
regulations  issued  thereunder  and  thus 


preempted  as  set  forth  in  section  112(a) 
of  the  HMTA.  This  ruling  was  applied 
for  and  is  issued  pursuant  to  procedures 
at  49  CFR  107.201-209. 

For  Further  Information  Contact:  Vita 
A.  Simon,  Office  of  the  Chief  Counsel. 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  Washington,  D.C.  20590 
(telephone  (202)  755-4972). 

1.  Background 

A,  Application 

On  September  26, 1980,  Ritter 
Transportation  Company,  Inc.  filed  an 
application  for  an  inconsistency  ruling, 
in  accordance  with  49  CFR  107.203. 
requesting  the  Materials  Transportation 
Bureau's  (MTB)  determination  as  to 
whether  certain  requirements  relating  to 
the  transportation  of  hazardous 
materials  that  had  been  adopted  by  the 
City  of  .New  York  (the  City)  are 
"inconsistent"  within  the  meaning  of  thr 
Hazardous  Materials  Transportation 
Act  (HMTA)  and.  therefore,  preempted 
in  accordance  with  Section  112  of  that 
Act  (49  U.S  C.  1811).  Similar  requests 
were  filed  by  the  .National  LP-Gas 
Association  on  October  10.  1980,  and  by 
the  Propane  Corporation  of  America  on 
November  3,  1980,  The  MTB 
consolidated  the  three  proceedings  and 
published  a  public  notice  and  request 
for  comment  in  the  Federal  Register  on 
April  6,  1981  (46  FR  20662)  Comments 
received  by  May  15. 1981,  included  those 
of  the  applicants,  the  City,  and 
numerous  interested  organizations,  and 
contained  discussions  of  the  hazard 
class  definitions  that  are  the  subject  of 
tliis  ruling. 
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On  October  16, 1980,  the  National 
Tank  Truck  Carriers  (NTTC)  and  Ritter 
Transportation  Company  filed  actions 
against  the  City  in  Federal  District  Court 
seeking  both  declaratory  and  injunctive 
relief.  The  two  cases  alleged 
constitutional  violations  and  conflicts 
with  the  HMTA.  During  pendency  of  the 
litigation,  the  MTB  deferred  from  issuing 
a  ruling  in  this  preceding,  preferring  to 
await  the  Court's  decision.  A  final 
decision  was  rendered  by  the  United 
States  Court  of  Appeals  for  the  Second 
Circuit  on  May  3, 1982.  [National  Tank 
Truck  Carriers  and  Ritter 
Transportation  Company  v.  City  of  New 
York  (677  F2d  270,  2nd  Cir.,  1982)) 

All  matters  that  were  subjects  of  the 
inconsistency  determination  requests 
were  addressed  by  the  Court,  with  the 
exception  of  the  issue  of  hazard  class 
definitions. 

In  deferring  on  the  definitional  issue, 
the  Court  stated: 

The  City  says  the  record  is  too  scanty  on 
this  issue  and  that  the  Court  should  defer  to 
the  DOT,  before  which  there  is  currently 
pending  an  inconsistency  action.  We  think 
remand  on  this  point  is  appropriate,  and 
leave  it  to  the  district  court  whether  to  take 
more  evidence  or  to  await  DOT  action  *  *  *. 

Susequently,  the  MTB  received 
additional  comments  on  the  definitional 
issues  from  the  NTTC  and  copies  were 
provided  the  City.  No  response  to  the 
additional  NTTC  comments  was 
received  from  the  City. 

B.  General  Authority  and  Preemption 
under  the  HMTA 

With  certain  exceptions,  the  HMTA 
imposes  obligations  to  act  only  on  the 
Secretary  of  Transportation.  Obligations 
are  imposed  on  members  of  the  public 
only  by  substantive  regulations  issued 
under  the  HMTA.  Known  as  the 
Hazardous  Materials  Regulations 
(HMR).  they  are  codified  at  49  CFR  Parts 
107-179,  and  mostly  predate  the  HMTA. 
The  HMR  previously  were  authorized  by 
the  Explosives  and  Other  Dangerous 
Articles  Act  (18  U.S.C.  831-835),  which 
was  repealed  in  1979.  (P-ab.  L.  96-129, 
Nov.  30. 1979).  The  HMTA  was  enacted 
on  January  3. 1975  and  the  HMR  were 
reissued  under  its  authority,  effective 
January  3, 1977  (41  FR  39175,  September 
9,  1976).  Subsequent  amendments  to  the 
HMR  have  been  issued  under  the 
authority  of  the  HMTA  and  with  the 
preemptive  effect  granted  by  that  Act. 

With  regard  to  highway 
transportation  of  hazardous  materials, 
the  HMR  apply  to  persons  who  offer 
these-materials  for  transportation 
(shippers),  those  who  transport  the 
materials  (carriers)  and  those  who 
manufacture  and  retest  the  packagings 
and  other  containers  intended  for  use 


with  the  materials.  The  scope  of 
transportation  activity  affected  includes 
the  packagiiig  of  shipments  of  hazardous 
materials;  package  markings  (to  show 
content)  and  labeling  (to  show  hazard): 
vehicle  placarding  (to  show  hazard); 
handling  procedures  such  as  loading  and 
unloading  requirements;  care  of  vehicle 
and  lading  during  transportation;  and 
the  preparation  and  use  of  shipping 
papers  to  show  the  identity,  hazard 
class,  and  amount  x)f  each  hazardous 
material  being  shipped.  The  HMR  also 
require  carriers  to  report  in  writing  to 
DOT  any  unintentional  release  of  a 
hazardous  material  during 
transportation.  In  some  cases,  an 
immediate  report  must  be  made  in 
addition  to  the  subsequent  written 
report. 

A  discussion  of  the  preemptive  effects 
of  the  HMTA  appears  in  previous 
inconsistenrv  rulings.  The  discussions  in 
IR-2  (44  FR  75566)  and  IR-3  (46  FR 
18918)  are  extracted  and  summarized 
here. 

The  HMTA  at  section  112(a)  (49  U.S.C. 
18n(a))  preempts  "any  requirement  of  a 
State  or  political  subdivision  thereof, 
which  is  inconsistent  with  any 
requirement  set  forth  in  (the  HMTA)  or 
regulations  issued  under  [the  HMTA)." 
This  express  preemption  provision 
makes  it  evident  that  Congress  did  not 
intend  the  HMTA  and  its  regulations  to 
completely  occupy  the  field  of 
transportation  so  as  to  preclude  any 
State  or  local  action.  The  HMTA 
preempts  only  those  State  and  local 
requirements  that  are  "inconsistent." 

In  49  CFR  Part  107,  Subpart  C,  the 
MTB  has  published  procedures  by  which 
a  State  or  political  subdivision  thereof 
having  a  requirment  pertaining  to  the 
transportation  of  hazardous  materials, 
or  any  person  affected  by  the 
requirement  may  obtain  an 
administrative  ruling  as  to  whether  the 
requirement  is  inconsistent  with  the 
HMTA  or  regulations  under  the  HMTA, 
At  the  time  these  procedures  were 
published,  the  MTB  observed  that  "the 
determination  as  to  whether  a  State  or 
local  requirement  is  consistent  or 
inconsistent  with  the  Federal  statute  or 
Federal  regulations  is  traditionally 
judicial  in  nature."  (41  FR  38167. 
September  9,  1976).  There  are  two 
principal  reasons  for  providing  an 
administrative  forum  for  such  a 
determination.  First,  an  inconsistency 
ruling  provides  an  alternative  to 
litigation  for  a  determination  of  the 
relationship  of  Federal  and  State  or 
local  requirements.  Second,  if  a  State  or 
political  subdivision  requirement  is 
found  to  be  inconsistent  such  a  finding 
provides  the  basis  for  an  application  for 
a  determination  by  the  Secretary  of 


Transportation  as  to  whether 
preemption  will  be  waived.  (49  U.S.C. 
1811(b);  49  CFR  107.215-107.225) 

Since  the  proceeding  here  is 
conducted  pursuant  to  the  HMTA,  the 
MTB  will  consider  only  the  question  of 
statutory  preemption,  A  Federal  court 
may  find  a  State  requirement  not 
statutorily  preempted,  but  nonetheless 
preempted  by  the  Commerce  Clause  of 
the  U.S.  Constitution  because  of  an 
undue  burden  on  interstate  commerce. 
However,  the  Department  of 
Transportation  does  not  make  such 
determinations.  Also,  under  earlier 
legislative  authority,  the  applicability  of 
the  HMR  was  statutorily  limited  to 
carriers  in  interstate  and  foreign 
commerce  and  their  shippers  and  did 
not  apply  to  carriers  in  wholly  intrastate 
commerce  and  their  shippers.  Although 
the  HMTA  at  section  103(1)  (49  U.S.C, 
1802(1)  authorizes  application  of  its 
regulation  to  intrastate  commerce  that 
affects  interstate  commerce,  the  MTB 
has  excercised  this  expanded 
jurisdiction  only  on  a  case-by-case  basis 
(e.g.,  hazardous  wastes  and  hazardous 
substances).  However,  laws  and 
regulations  of  States  and  political 
subdivisions  applying  to  intrastate 
carriers  may  be  preempted, 
notwithstanding  the  fact  that  the 
Department  of  Transportation  normally 
does  not  regulate  such  carriers,  if  the 
laws  and  accompanying  regulations  are 
found  to  be  inconsistent  with  the 
HMTA. 

Given  the  judicial  character  of  the 
inconsistency  ruling  proceeding,  the 
MTB  has  incorporated  case  law  criteria 
for  analyzing  preemption  issues  into  the 
preemption  procedures  at  49  CFR 
107.209(c): 

(1)  Whether  compliance  with  both  the 
(State  or  local)  requirement  and  the  Act 
or  the  regulations  issued  under  the  Act 
is  possible;  and 

(2)  The  extent  to  which  the  (State  or 
local)  requirement  is  an  obstacle  to  the 
accomplishment  and  execution  of  the 
Act  and  the  regulations  issued  under  the 
Act. 

The  first  criterion  is  the  dual 
compliance  or  direct  conflict  test  and 
concerns  those  State  or  local 
requirements  that  are  incongruous  with 
Federal  requirements;  that  is, 
compliance  with  the  State  or  local 
requirement  causes  the  Federal 
requirement  to  be  violated,  or  vice 
versa.  The  second  criterion,  in  a  sense, 
subsumes  the  first  and  concerns  those 
State  or  local  laws  that,  regardless  of 
conflict  with  a  Federal  requirement, 
stands  as  "an  obstacle  to  the 
accomplishment  and  execution  of  the 
(HMTA)  and  the  regulations  issued 
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under  the  (HMTA]."  In  determining 
whether  a  State  or  local  requirement 
presents  such  an  obstacle,  it  is 
necessary  to  look  at  the  full  purposes 
and  objectives  of  Congress  in  enacting 
the  HMTA  and  the  manner  and  extent 
to  which  those  purposes  and  objectives 
have  been  carried  out  through  the  MTB's 
regulatory  program. 

In  enacting  the  HMTA,  Congress 
recognized  that  the  Department  of 
Transportation's  efforts  in  hazardous 
materials  transportation  regulation 
lacked  coordination  by  being  divided 
among  the  various  transportation 
modes,  and  lacked  completeness 
because  of  gaps  in  DOT's  authority, 
most  notably  in  the  area  of 
manufacturing  and  preparation  of 
packagings  used  to  transport  these 
materials.  In  order  to  "protect  the 
Nation  adequately  against  the  risks  to 
life  and  property  which  are  inherent  in 
the  transportation  of  hazardous 
materials  in  commerce"  (49  U.S.C.  1802), 
Congress  consolidated  and  expanded 
the  Department's  regulatory  and 
enforcement  authority. 

Specifically  with  respect  to  the 
preemption  provision,  the  legislative 
history  of  this  provision  indicates  that 
Congress  intended  it  "to  preclude  a 
multiplicity  of  State  and  local 
regulations  and  the  potential  for  varying 
as  well  as  conflicting  regulations  in  the 
area  of  hazardous  materials 
transportation."  (S.  Rep.  No.  1192,  93rd 
Cong.,  2nd  Sess.  37  (1974)) 

C.  Hazard  Class  Definitions 

Petitioners  and  commenters  in  this 
proceeding  argue  that  four  hazard  class 
definitions  contained  in  Section  C-19.2.0 
of  the  City's  Administrative  Code  are 
substantially  different  from  the  hazard 
class  definitions  contained  in  the  HMR, 
and  are  therefore  inconsistent  with  the 
HMR.  The  City's  definitions  that  are  at 
issue  are:  "gas  under  pressure", 
"combustible  gas  or  flammable  gas", 
"combustible  mixture",  and 
"inflammable  mixture." 

The  City  defines  a  "gas  under 
pressure"  as  "a  gas  or  compound  of 
gases,  either  in  gaseous  or  liquid  form, 
compressed  to  pressure  greater  than  six 
pounds  to  the  square  inch  gauge  at 
70°F."  The  corresponding  hazard  class 
under  the  HMR  is  "compressed  gas", 
defined  at  49  CFR  173.30O(a].  The 
principal  difference  between  the  two 
definitions  is  that  when  measured  at  the 
same  temperature  (70°F),  the  City's 
vapor  pressure  threshold  is  six  pounds 
per  square  inch  gauge,  whereas  the 
HMR's  threshold  is  40  pounds  per 
square  inch  absolute  (approximately  25 
pounds  per  square  inch  gauge).  The 
result  is  that  the  City  classifies  as  "gas 


under  pressure"  a  number  of  materials 
that  would  be  considered  as  liquids 
rather  than  gases  under  the  HMR. 

The  City  defines  a  "combustible  or 
flammable  gas"  as  "any  gas  which  will 
form  an  explosive  mixture  upon 
concentration  with  air  or  which  will 
ignite  in  air,"  The  corresponding  hazard 
class  under  the  HMR  is  "flammable 
compressed  gas"  defined  at  49  CFR 
173.300(b).  In  addition  to  the  vapor 
pressure  differences  discussed  above,  a 
major  difference  between  the  two 
definitions  is  that  the  HMR  definition 
contains  limitations  relating  to  a  gas' 
fiammability  range  in  mixtures  with  air. 
whereas  the  City's  definition  contains 
no  such  limitations.  The  result  is  that  the 
City's  definition  applies  to  a  number  of 
materials  not  covered  bv  the  definition 
in  the  HMR. 

The  City  defines  a  "combustible 
mixture"  as  "any  hquid  or  solid  mixture, 
or  substance,  or  compound,  which  emits 
an  inflammable  vapor  at  temperatures 
between  one  hundred  degrees 
Fahrenheit  and  three  hundred  degrees 
Fahrenheit,  when  tested  in  a  Taghabue 
open-cup  tester."  The  corresponding 
hazard  class  under  the  HMR  is 
"combustible  liquid"  defined  at  49  CFR 
173.115(b).  In  addition  to  the  testing 
method  difference  discussed  below,  the 
principal  difference  between  the  two 
definitions  is  that  the  HMR  definition 
applies  only  to  materials  with 
flashpoints  between  100'  and  200T. 
while  the  City's  definition  applies  to 
materials  with  fiashpoints  up  to  SOOT. 
The  result  is  that  the  City  classifies  as 
"combustible  mixtures"  materials  that 
are  not  considered  hazardous  under  the 
HMR. 

Finally,  the  City  defines  an 
"infiammable  mixture"  as  "any  liquid, 
or  any  mixture,  substance,  or  compound 
which  will  emit  an  infi-jmrnable  vapor  at 
a  temperature  below  one  hundred 
degrees  Fahrenheit,  when  tested  in  a 
Tagliabue  open-cup  tester."  The 
corresponding  hazard  class  under  the 
HMR  is  "nammable  liquid"  defined  at  49 
CFR  173.115(a).  The  principal  difference 
between  the  two  definitions  is  thut, 
while  both  cite  lOOT  as  the  threshold 
flashpoint,  the  City  requires  use  of  the 
"open-cup"  test  method  whereas  the 
HMR  requires  use  of  the  "closed-cup" 
method.  In  fact,  in  1972  the  HMR  were 
amended  to  require  use  of  the  "closed- 
cup"  method  rather  than  the  "open-cup" 
method  because  the  "closed-cup" 
method  had  been  determined  to  be  much 
more  reliable  (37  FR  1198,  June  15,  1972). 
The  effect  of  the  difference  is  that  some 
materials  that  are  classed  as 
"flammable  liquids"  under  the  HMR  do 
not  meet  the  City's  definition  of 
"flammable  mixture"  and  are  therefore 


classed  by  the  City  as  "combustible 

mixtures." 

II.  Ruling 

The  foundation  of  the  Federal 
hazardous  materials  repulatory  system 
is  the  definition  of  hazard  classes.  If  a 
material  possesses  the  characteristics 
described  in  the  DOT  definitions,  then 
persons  involved  in  all  phases  of  the 
transportation  of  that  material  are 
required  to  comply  with  the  appUcable 
provisions  of  the  HMR.  including 
requirements  for  packaging,  shipping 
papers,  marking,  labeling,  placarding. 
and  handling.  Furthermore,  othef 
persons,  most  notably  emergency 
response  personnel,  rely  on  compliance 
with  the  requirements  triggered  by  those 
definitions. 

In  establishing  the  hazard  class 
definitions,  DOT  has  exercised  the 
express  statutory  authority  created  by 
Section  104  of  the  HMTA: 

Upon  a  finding  by  the  Secretary,  in  his 
discretion,  that  the  transportation  of  a 
particular  quantity  and  form  of  material  in 
commerce  may  pose  an  unreasonable  risk  to 
health  and  safety  or  property,  he  shall 
designate  such  quantity  and  form  of  material 
or  group  or  class  of  such  materials  as 
hazardous  materials,  (49  U.S.C.  1803) 

By  implication,  if  a  material  does  not 
possess  the  characteristics  described  in 
any  of  the  hazard  class  definitions,  then, 
in  view  of  the  DOT.  it  is  not  a  material 
that  "may  pose  an  unreasonable  risk  to 
health  and  safety  or  property,"  and. 
accordingly,  application  of  the  HMR  to 
its  transportation  is  not  deemed 
warranted.  By  further  implication,  where 
the  definitions  result  in  a  certain 
material  being  classified  as  one  type  of 
material  (e.g.,  flammable  liquid)  rather 
than  another  (e.g.,  flammable  gas),  then, 
in  the  view  of  MTB  it  is  more 
appropriate  to  transport  that  material  in 
accordance  with  the  regulations 
apphcable  to  that  hazard  class.  Apart 
from  the  fact  that  the  HMTA  grants 
broad  discretion  to  DOT  in  establishing 
these  definitions,  their  adequacy  is 
attested  by  the  fact  that  they  have  been 
adopted  by  a  vast  majority  of  the  States. 
As  discussed  above,  one  of  the  effects 
of  the  .N'ew  York  definitions  is  to 
broaden  the  scope  of  materials  that  are 
subject  to  the  City's  requirements  to 
materials  that  are  not  subject  to  the 
HMR,  Another  effect  is  to  classify  some 
materials  differently,  for  purposes  of 
application  of  the  City's  requirements, 
from  their  classifications  for  purposes  of 
application  of  the  HMR.  Therefore,  the 
issue  addressed  in  this  ruling  is  whether 
the  City's  hazard  class  definitions, 
which,  because  of  their  differences  from 
the  definitions  contained  in  the  HMR, 
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have  the  effects  described  above,  are 
"inconsistent"  within  the  meaning  of  the 
HMTA.  For  the  reasons  set  forth  below, 
it  is  MTB's  view  that,  to  the  extent  they 
differ  from  the  HMR,  the  City's 
definitions  and  the  resulting 
applications  of  the  City's  requirements 
are  inconsistent  with  the  HMTA  and  the 
regulations  issued  thereunder  are 
therefore  preempted. 

With  regard  to  the  "dual  compliance" 
test,  there  is  no  information  before  MTB 
to  indicate  that  compliance  with  the 
City's  requirements  that  are  made 
applicable  by  the  City's  definitions 
necessarily  results  in  violation  of  the 
HMR,  or  vice  versa.  Therefore,  we 
cannot  conclude  that  the  City's 
definitions  are  inconsistent  under  the 
"dual  compliance"  test. 

With  regard  to  the  "obstacle"  test, 
however,  we  reach  the  opposite 
conclusion.  Under  that  test,  the  issue  is 
"the  extent  to  which  the  State  or 
political  subdivision  requirement  is  an 
obstacle  to  the  accomplishment  and 
execution  of  the  Act  and  the  regulations 
issued  under  the  Act."  As  discussed 
above,  in  adopting  the  HMTA.  Congress 
had  two  purposes  that  are  relevant  to 
this  proceeding.  First,  as  stated  in  the 
policy  section  of  the  Act,  the 
fundamental  purpose  is  "to  protect  the 
Nation  adequately  against  the  risks  to 
life  and  property  which  are  inherent  in 
the  transportation  of  hazardous 
materials  in  commerce."  (49  U.SC. 
1801.)  Second,  as  stated  in  the  legisl-itive 
history  of  the  preemption  provision  (49 
use.  1811),  Congress'  purpose  in 
adopting  that  provision  was  "to 
preclude  a  multiplicity  of  State  and  local 
regulations  and  the  potential  for  varying 
as  well  as  conflicting  regulations  in  the 
area  of  hazardous  materials 
transportation."  (S.  Rep.  No.  1192.  93rd 
Cong..  2nd  Sess.  37  (1977)). 

These  two  purposes  are  closely 
Interrelated.  For  example,  in  previous 
inconsistency  rulings,  we  have 
expressed  our  view  that  overall  public 
safety  demands  nationally  uniform 
requirements  relating  to  hazardous 
material  packaging  and  hazard  warning 
systems.  ( IR-2;  IR-3;  IR-4,  4-  PR  1231) 
As  we  stated  in  lR-2; 

There  are  certain  areas  where  the  need  for 
national  uniformity  is  30  crucial  and  the 
scope  of  Federal  regulation  is  so  pervasive 
that  it  IS  difficult  to  envision  any  situation 
where  Slate  or  local  regulation  would  not 
present  an  obstacle  to  the  accomplishment 
and  execution  of  the  HMTA  and  the 
Hazardous  Materials  Regulations.  (44  FR 
75568) 

In  the  present  context,  we  reach  the 
same  conclusion  with  regard  to  hazard 
class  definitions  which,  as  discussed 
above,  serve  as  the  starting  point  in 


determining  the  applicability  of 
nationally  uniform  requirements. 

In  addition  to  the  fact  that  the  City's 
differing  hazard  class  definitions 
present  an  obstacle  to  the 
accomplishment  of  the  general 
Congressional  purpose  of  promoting 
uniformity  in  hazardous  materials 
transportation,  those  definitions  also 
present  an  obstacle  to  the 
accomphshment  of  the  more  specific 
purpose  of  achieving  the  maximum  level 
of  compliance  with  the  iiMR.  The  HMR 
are.  in  and  of  themselves,  a 
comprehensive  and  technical  set  of 
regulations  which  occupy  approximately 
1000  pages  of  the  Code  of  t'ederal 
Regulations.  The  complexity  of  this 
regulatory  scneme  is  often  cited  as  a 
significant  cause  of  noncompliance. 
MTB  IS  aware  of  this,  and  a  major  thrust 
of  our  rulemaking  activities  in  recent 
years  has  been  to  simplify  the 
regulations.  For  the  City  to  impose 
additional  requirements  based  on 
differing  hazard  class  definitions  adds 
another  level  of  complexity  to  this 
scheme.  Thus,  shippers  and  carriers 
doing  business  in  the  City  must  know 
not  only  the  classifications  of  hazardous 
materials  under  the  HMR  and  the 
regulatory  significance  of  those 
classifications,  but  also  the  City's 
classifications  and  their  significance. 
Such  duplication  in  a  regulatory  scheme 
where  tlie  Federal  presence  is  so  clearly 
pervasive  can  only  result  in  making 
compliance  with  the  HMR  less  likely, 
with  an  accompanying  decrease  in 
overall  public  safety.  Of  course,  if  it 
were  to  be  determined  that  differing 
hazard  class  definitions  are  an 
appropriate  field  for  local  regulations  by 
New  'York  City,  the  same  must  be 
conceded  for  any  locality,  and  the 
potential  for  regulatory  chaos  is 
obvious. 

As  a  practical  matter,  the  mechanics 
of  a  earners  attempts  to  comply  with 
the  City's  requirements  that  are 
triggered  by  its  differing  hazard  class 
definitions  may  also  result  in 
inconsistencies  under  the  HMTA.  For 
example,  the  City  requires  transporters 
of  "gas  under  pressure"  within  the  City 
to  obtain  a  permit  from  the  Fire 
Com.niissioner.  Yet,  because  of  the 
difference  between  the  City's  definitions 
of  "gas  under  pressure  "  and  the  DOT'S 
definition  of  "compressed  gas"  the 
carrier  may  not  be  put  on  notice  by  a 
shipping  paper  required  by  the  HMR 
that  a  shipment  contains  a  "gas  under 
pressure  "  for  which  the  carrier  is 
required  to  obtain  a  permit.  Therefore, 
to  assure  its  compliance  with  the  City's 
requirements,  the  carrier  would  have  to 
obtain  documentation  from  the  shipper 
in  addition  to  that  provided  on  the 


shipping  aper.  As  discussed  above,  it  is 
DOT'S  view  that  the  shipping  paper 
requirements  of  the  HMR  are  exclusive 
and  that  any  additional  shipping  paper 
requirements  are  inconsistent  under  the 
HMTA.  The  prospect  of  a  proliferation 
of  local  hazard  class  definitions 
employing  different  flashpoints,  vapor 
pressures,  and  other  criteria  that  result 
in  requiring  carriers  to  obtain 
information  in  addition  to  that  required 
under  the  HMR  would  obviously  result 
in  widespread  confusion  which  could 
lead  to  noncompliance  with  applicable 
Federal  regulations.  To  the  extent  that 
such  confusion  and  noncompliance 
among  persons  subject  to  the  regulations 
cause  deviations  from  or  confusion  with 
DOT'S  uniform  hazard  warning  systems, 
differing  hazard  class  definitions  would 
also  have  a  detrimental  effect  on 
emergency  response  capabilities.  As  we 
stated  in  lR-2: 

The  effectiveness  of  these  systems  depends 
to  a  large  degree  on  educating  the  public, 
especially  emergency  response  personnel 
*  *   '  Additionally,  different  requirements 
imposed  by  States  or  localities  detract  from 
the  DOT  systems  and  may  confuse  those  to 
whom  the  DOT  systems  are  meant  to  impart 
information.  (44  FR  75568) 

While,  in  the  present  context,  we  are 
examining  differing  hazard  class 
definitions  rather  than  differing  hazard 
warning  requirements,  the  effect  of 
presenting  differing,  and  possibly 
conflicting,  information  is  the  same. 

For  the  foregoing  reasons,  I  find  that 
the  definitions  of  the  terms, 
"combustible  mixture",  "gas  under 
pressure",  "combustible  gas  or 
inflammable  gas",  and  "inflammable 
mixture"  contained  in  Section  C-19.2.0 
of  the  Administrative  Code  of  the  City  of 
New  York,  are  an  obstacle  to  the 
accomplishment  of  the  HMTA  and  its 
regulations.  Accordingly,  it  is  our 
opinion  that,  to  the  extent  those 
definitions  differ  from  those  contained 
in  the  HMR,  and  to  the  extent  they  are 
made  applicable  by  other  provisions  of 
that  Code  to  transportation  of  hazardous 
materials,  they  are  inconsistent  with  the 
HMTA  and  the  regulations  issued  under 
it,  and,  in  accordance  with  Section 
112(a)  of  the  HMTA,  are  preempted. 
Any  appeal  to  this  ruling  must  be  filed 
within  30  days  of  service  in  accordance 
with  49  CFR  107.211. 

Issued  in  Washington.  D.C..  on  November 
9. 1982. 

Alan  I.  Roberts, 

Associate  Director  for  Hazardous  Materials 
Regulation,  Materials  Transportation  Bureau. 
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Urban  Mass  Transportation 
Administration 

Scoping  Meeting 

agency:  Urban  Mass  Transportation 
Administration.  DOT. 

action:  Notice  of  intent  to  prepare  an 
EIS. 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321)  and  the  Council  on  Environmental 
Quality's  (CEQ)  implementing 
regulations  (40  CFR  Parts  1500-1508).  the 
Urban  Mass  Transportation 
Administration  (UMTA)  gives  notice 
that  an  Environmental  Impact  Statement 
is  beiTit;  prepared  for  the  study  of 
alternative  transit  improvements  in 
North  Seattle/King  County.  Vy/ashington. 
Notice  of  Scoping  Meetings  to  address 
the  scope  of  the  North  Corridor 
Alternatives  Analysis/Environm.ental 
Impact  Statement  is  hereby  given. 

date  and  place:  December  15. 1902,  at 
2  00  p.m.,  in  the  South  Conference  Room, 
Fourth  Floor,  Federal  Building,  915 
Second  Avenue,  Seattle  Washington; 
;nd  December  15,  1982,  at  7:30  p.m..  in 
Room  RC  1141,  North  Seattle 
Community  College.  9600  College  Way 
NtKth,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kenneth  U,  Mowll.  Urban  Mass 
Transportation  Administration,  UGM- 
22.  400  7lh  Street.  SW.,  Washington. 
D.C.  20590,  telephone  (202)  472-6997  or 
Mr.  Wes  Frysztacki,  Director  of 
Transportation.  Puget  Sound  Council  of 
Governments.  216  First  Avenue  South, 
Seattle.  Washington.  98104.  telephone 
(206)  464-7090. 

SUPPLEMENTARY  INFORMATION:  The 

I'uget  Sound  Council  of  Governments  in 
cooperation  with  Municipality  of 
Metropolitan  Seattle,  proposes  to 
)jndertake,  with  Federal  capital  grant 

assistance,  improvements  to  increase 
'.ransit  operating  capacity  and  service 
commensurate  with  the  demand  for 
public  travel  projected  for  the  year  2000 
in  the  north  transit  corridor  from 
downtown  Seattle  to  Northgafe  and 
Lynnwood,  Among  the  general 
alternatives  to  be  considered  are:  1)  A 

"do  nothing"  alternative;  2)  a 
Transportation  System  Management 
(TSM)  alternative:  3)  a  high  technology 
bus  alternative  with  dual  mode 
(electric/diesel)  and  fixed  guideway 
capabilities;  4)  a  light  rail  alternative; 
and  5)  an  automated  fixed  guideway 
alternative.  Preferred  alignments  north 
of  downtown  are  along:  1)  1-5  north;  2) 
Aurora  Avenue,  and  3)  East  Lake/l5 
Avenue,  Vehicle  operations  in 
downtown  Seattle  may  be  on  surface 


streets  or  in  tunnel  in  one  or  more  of  the 
alternatives. 

UMTA  invites  the  participation  of 
agencies  and  individuals,  with  interest 
in  these  alternatives  or  the  affected 
area,  to  comment  on  the  alternatives, 
the  impacts,  and  the  scope  of  this 
environmental  impact  statement. 

Issued  on  .N'ovember  12,  1982. 
Robert  F.  Kirkland. 
Acting  Director.  Office  of  Planning 
Assistance. 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

(Docket  No.  82-16] 

Privacy  Act  of  1974;  Proposed  New 
System  of  Records 

agency:  Office  of  the  Comptroller  of  the 
Currency.  Department  of  the  Treasury. 
ACTION:  Notice  of  Proposed  New  Privacy 
Act  System  of  Records. 

SUMMARY:  Pursuant  to  the  requirements 
of  the  Privacy  Act  of  1974  (5  U.S.C. 
552a).  the  Com.ptro!ler  of  the  Currcnry 
gives  notice  of  the  following  proposed 
system  of  records  entitled  'Treasury /CC 
500 — Chief  Counsel's  Managemnn! 
Information  System  (CCMIS)."  The 
CCMIS  will  consist  of  the  following  four 
modules;  (1)  A  Work  Assignment 
Control  module  for  the  control  of  all 
assignments,  correspondence,  cases, 
etc.;  (2)  a  Case  Tracking  module  which 
will  provide  summary  data  on  all  cases 
and  will  allow  the  tracking  of  the 
detailed  steps  of  litigation  and  therefore 
permit  attorneys  and  managers  to  better 
track  litigation  related  activities;  (3)  a 
Litigation  Support  module  providing  for 
the  management  of  one  or  more 
document  collections  pertaining  to  a 
case;  and  (4)  a  Legal  Research  module 
designed  to  capture  precedential  work 
products  for  further  research  and  use. 
Information  in  these  systems  will  be 
able  to  be  accessed  by,  inter  al:a.  work 
type,  bank,  author  and/or 
correspondent,  organization  the  author/ 
correspondent  belongs  to,  subject,  and 
the  date  of  the  correspondence.  The 
CCMIS  will  provide  for  the  more 
efficient  use  of  various  types  of 
information  received  by  the  law 
department. 

Pursuant  to  5  U,S,C,  552a(j)(2)  and  5 
U,S.C.  552a(k)(2),  the  CCMIS  may 
contain  certain  records  which  are 
exempt  from  certain  provisions  of  the 
Privacy  Act  of  1974,  Such  records  will 
consist  of  investigatory  material 


compiled  for  law  enforcement  purposes, 
records  maintained  by  a  component  of 
the  agenc\  whose  principal  function 
pertains  to  the  enforcement  of  criminal 
law  and  consists  of  information 
compiled  for  the  the  purposes  of 
identifying  individual  criminal  offenders 
and  all'^ged  offenders,  information 
compiled  for  criminal  investigations. 
and  reports  compiled  during  any  stage 
of  the  process  of  enforcement  of  the 
criminal  Invvs. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

SYSTEM:  12  U.S  C.  1,  12  U.S.C.  9. 12 
use.  481,5  U.SC.  301. 
DATE:  Comments  on  the  proposed 
system  of  records  must  be  received  on 
or  before  December  20. 1982,  If  no  public 
comments  are  received,  the  system  of 
records  will  become  effective  December 
20. 1982. 

ADDRESS;  Comments  should  be  sent  to 
Docket  No.  82-16.  Communications 
Division.  Office  of  the  Comptroller  of  the 
Currency.  Washington.  DC.  20219.  Attn: 
C.  Christine  Jones.  (202)  447-1800. 

Comments  will  be  available  for  public 
inspr-ctio.n  and  photocop\inj2 
FOR  FURTHER  INFORMATION  CONTACT: 
Francis  S.  Rath.  Attorney,  Legal 
Advisory  Services  Division,  Comptroller 
of  the  Currency,  Washington,  D.C.  20219. 
(202)  447-1880. 

Ddinri  November  10, 1982. 
Cora  P  B«ebe, 
Assistant  Secretary  (Administration). 

TREASURY/CC— 500 

SYSTEM  NAME: 

Chief  Counsels  .Management 
Information  System. 

SYSTEM  LOCATION: 

Office  of  the  Comptroller  of  the 
CurrenLV,  490  L'Enfant  Plaza,  SW.. 
Washi.ngton   DC,  20219.  Physical 
components  of  this  system  are  also 
located  in  regional  offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  ha\.e  requested 
information  or  action  from  the  Law 
Department  of  the  Comptroller  of  the 
Currency  and  individuals  referenced  in 
documents  received  by  the  Law- 
Department  in  the  course  of  the 
Agency's  bank  supervisory  functions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  Chief  Counsel's  Management 
Information  System  consists  of  four 
primary  modules:  (1)  The  Work 
Assignment  Control  module;  (2)  the 
Case  Tracking  module:  (3)  the  Litigation 
Support  module;  and  (4)  the  Legal 
Research  module.  Information  contained 
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in  the  system  includes,  inter  alia,  name 
of  the  author  and/or  correspondent  and 
the  organization  to  which  the  author/ 
correspondent  belongs,  the  date  of  the 
correspondence,  the  city,  state  and 
region  in  which  correspondent 
organization  is  located,  the  work  type. 
the  bank  involved,  and  the  subject 

authority  for  maintenance  of  the 
system: 

12  U.S.C.  1. 12  U.S.C.  9.  12  U  S.C  481. 
5  U.S.C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USE: 

Routine  uses  of  these  records  are 
associated  with:  (1)  The  Work 
Assignment  Control  module,  the 
efficient  tracking  of  all  assignments, 
correspondence,  cases,  etc.;  (2)  the  Case 
Tracking  module,  the  tracking  of  the 
detailed  steps  of  litigation  and  litigation- 
related  activities;  (3)  the  Litigation 
Support  module,  the  management  of  one 
or  more  document  collections  pertaininu 
to  a  case;  and  (fl  the  Legal  Research 
module,  the  capturing  and  use  of 
precedential  work  for  further  research 
The  system  can  be  used  only  by 
authorized  employees  within  the  Law 
Department.  For  additional  routine  uses, 
see  Appendix. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

These  records  are  maintained  in 
computer  data  banks,  con-puter  tapes 
and  printouts,  and  in  file  cabinets. 

retrievabiuty: 

All  records  are  indexed  on  a  variety 
of  data  fields  including  correspondent 
name  and  location,  bank  name  and 
location,  subject,  statutory  provisions, 
and  date. 

I 

SAFEGUARDS: 

All  records  are  indexed  through 
computer  indices.  Only  employees 
within  the  Law  Department  with  proper 
user  identification  and  passwords  have 
access  to  the  computer  banks. 
Employees  are  trained  to  make 
authorized  disclosures  only  to  those 
individuals  who  have  a  need  for  the 
information.  Passwords  and  user  IDs  are 
changed  frequendy. 

RETENTION  AND  DISPOSAL: 

Records  are  generally  maintained  m 
the  on-line  data  bank  until  it  is 


determined  that  on-line  access  is  not 
required.  Thereafter  the  records  are 
archived  in  an  off-line  storage  system. 
Records  in  file  cabinets  are  maintained 
indefinitely 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

F.xi'cutive  Assistant  to  the  Chief 
CiiMiisfl,  Comptroller  of  the  Currency. 
4'iO  I,  Fnfant  Plaza.  SVV..  Washington, 
U.C  2U219.  [202J  447-1896. 

notification  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  the  system  or  to  gain 
access  to  records  maintained  in  the 
system  must  submit  a  request  containing 
the  following  elements:  (1)  Identity  of 
the  record  system;  (2)  identity  of  the 
category  type  of  records  sought;  (3)  the 
location  of  the  Comptroller  of  the 
Currency  Office  where  the  record  might 
be  stored;  and  (4)  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment,  or  similar  information). 
The  system  contains  records  which  are 
exempt  under  5  U.S.C.  552a[j)(2)  or 
552a(k)(2). 

RECORDS  ACCESS  PROCEDURES; 

Same  as  notification,  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification,  above.  Request 
should  be  submitted  to;  Director,  Public 
Affairs.  Comptroller  of  the  Currency.  490 
L'Enfant  Plaza,  SW.,  Washington  D  C 
20219. 

RECORD  SOURCE  CATEGORIES: 

Materials  received  by  the  law 
Department  from  various  sources 
including,  inter  alia,  persons  involved  in 
sending  inquiries  to  the  Law  Department 
and  documents  received  by  the  Law 
Department  in  the  course  of  the 
Agency's  bank  supervisory  function. 
The  CCMIS  contains  certain  records 
which  have  been  designated  as  exempt 
from  certain  provisions  of  the  Privacy 
Act. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  System  has  been  designated  as 
exempt  from  certain  provisions  of  the 
Privacy  Act. 

|FR  Di.r  82-3r02  Filed  n-l'-62  8  45  umj 
BILLING  CODE  M10-33-M 


UNITED  STATES  INFORMATION 
AGENCY 

United  States  Advisory  Commission 
on  Public  Diplomacy;  Meeting 

The  United  States  Advisory 
Commission  on  Public  Diplomacy  will 
meet  in  Washington,  D.C.  on  Tuesday. 
November  23  in  order  to  attend  to  urgent 
matters.  The  meeting  will  be  closed  to 
the  public  because  it  will  involve  a 
discussion  of  sensitive  national  security 
information  (5  U.S.C.  552b(c)(l)).  The 
Commission  will  meet  with  Deputy 
Assistant  Secretary  of  State  David 
Schneider  and  Mr.  Charles  Courtney, 
Director  of  USIA's  Office  of  Near  East 
and  South  Asian  Affairs,  to  discuss 
relations  between  the  United  States  and 
countries  in  that  area  and  planned 
public  diplomacy  activities  of  the 
Agency.  The  Commission  will  also  meet 
with  Mr.  Paul  Smith,  Editor  of  Problems 
of  Communism,  to  discuss  Soviet 
propaganda  activities.  Premature 
disclosure  of  this  information  is  likely  to 
significantly  frustrate  implementation  of 
proposed  Agency  action  (5  U.S.C. 
552b(c)(9)(Bl)  because  there  will  be  a 
discussion  of  future  Agency  policy  and 
programs. 

Dated;  N'ovembei  10,  l'^82,         > 
Gilbert  A.  Robinson. 
Ar.tiiii;  Director. 

Determination  to  Close  Advisory  Commission 
Meeting  of  November  23,  1982 

Based  on  the  information  provided  to  the 
Linited  States  Information  Agency  by  the 
Ignited  States  Advisory  Commission  on 
Public  Diplomacy.  I  hereby  determine  ihat  ihe 
meeting  scheduled  by  the  Commission  for 
November  23,  1982  may  be  closed  to  the 
public. 

The  meeting  will  involve  a  discussion  of 
sensitive  national  security  information  (5 
li.SC  ,'")52b(c)(l)).  The  Commission  will  meet 
with  Deputy  Assistant  Secretary  of  State 
David  Schneider  and  Mr.  Charles  Courtney. 
Director  of  USIA's  Office  of  Near  Fast  and 
South  Asian  Affairs,  to  discuss  relations 
between  the  United  States  and  countries  in 
that  area  and  planned  public  diplomacy 
activities  of  the  Agency.  The  Commission  will 
also  meet  with  Mr,  Paul  Smith.  Editor  of 
Problems  of  Communism,  to  discuss  Soviet 
propaganda  activities.  Premature  disclosure 
of  this  information  is  likely  to  significantly 
frustrate  implementation  of  proposed  .Ag^ni  y 
action  (5  U.S.C,  552b(c)(9)(B])  because  there 
will  be  a  discussion  of  future  Agency  policy 
and  programs. 

Dated.  .November  10.  1982. 
Gilbert  A.  Robinson, 
Acting  Director 

\n  Doi:  82-;!1.595  Filed  U-17-B2.  B  15  dmj 
BILLING  CODE  8230-01-11 
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1 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

.-Xge.ncy  Meeting 

Pursaant  to  the  pnnisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hfTebv  given  that 
at  2'30  p.m.  on  Monday.  November  22. 
1P82.  the  Fedefdl  Deposit  Insurance 
Corporation's  Board  oi  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors  pursuant  to  sections 
552b(c)(2),  (c;(Gl,  (ci(8J,  and  fcl(9)(.Aj(ii| 
of  Ti;le  5.  United  Stales  Code,  to 
consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  wi'h  a  siir;le  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
in'liation.  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

.Names  of  persons  and  names  and  locations 

of  bani<s  aiithori/ed  to  be  exempt  from 
disclosure  pursuant  to  the  provusions  of 
subsections  (c)(6).  (c)(8).  and  (c)(9)(.'\l|ii]  of 
the  "Government  in  the  Sunshine  Act"  |5 
U  S.C.  .■>,-.:b  (r)|6),  (c)(8).  and  (c)|1j|A){n)). 
Note.— Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 


Discussion  of  differing  views  i.n 
regulatory  reporting  for  savin^js  iLii^ks. 

Personnel  actions  regardmjj 
appointments,  promotions, 
administrative  pay  increases. 
reassignments.  retirements,  separations, 
removals,  etc.: 

.Names  of  employees  Ha'.honzed  to  be  exempt 
from  disclosure  pursuant  to  provisions  of 
subsections  (ci(2|  and  (c)(6)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  55::b(c)(2)  and  {c]16)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17'h  Street,  N.W.. 
Washington.  D  C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 

Dated:  November  15  1982. 
Federal  Deposit  Insurance  Corporation. 
Hoy'.e  L.  Robinson, 
Executive  Secretary. 

t5-1665-^JFiI.:ii  ll-li,~d2   I  44  pml 
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FFDERAL  DEPOSIT  INSUfiANCE 
CCRFOHATION 

Agenuy  Mtc-ting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p  m.  on 
Mondav.  .November  22, 1982.  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Application  for  Federal  deposit 
insurance  and  for  consent  to  merge  and 
establish  three  branches: 

F.dmonton  Acquisition  Bank,  Edmonton. 
Kentucky,  a  proposed  new  bank  in 
organization,  for  Federal  deposit  insurance 
and  for  consent  to  merge,  under  its  charter 
and  with  the  title  "Ed.monton  State  Bank." 
with  Edmonton  State  Bank.  Edmonton, 
Kentucky,  and  with  Bank  of  Summer 
Shade.  Summer  Shade.  Kentucky,  and  to 
establish  the  two  branches  of  Edmonton 


Stale  Bank  and  the  sole  office  of  Bank  of 
Summer  Shade  as  branches  of  the  resultant 

bank. 

Requests  by  the  Comptroller  of  the 
Currency  for  reports  on  the  competitive 
factors  involved  in  proposed  mergers  or 
consolidations: 

The  Old  National  Bank  of  Marfinsbur^, 
Martinsburg,  West  Virginia,  and  The 
Citizens  National  Bank  of  Martinsburg, 
Martinsburg,  West  Virginia. 

North  Carolina  National  Bank,  Charlotte. 
.North  Carolinia.  and  Bank  of  North 
Carolina,  National  Association, 
Jacksonville.  North  Carolina. 

Recommendations  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Case  No.  45,468-L— The  Mission  Stale  Bank 
&  Trust  Company,  Mission.  Kansas 

Case  No.  45.483-SR— The  Des  Plaines  Bank. 
Des  Plaines.  Illinois 

Case  No.  45.48/-L— The  Mission  State  Bank 
&  Trust  Company.  Mission.  Kansas 

Recommendation  regarding  an 
Assistance  Agreement  entered  into 
between  the  Corporation  and  an  insured 
bank,  pursuant  to  section  13(e)  of  the 
Federal  Deposit  Insurance  Act. 

Memorandum  and  resolution  re: 
I^roposed  amendments  to  Part  3,35  of  the 
Corporation's  rules  and  regulations, 
entitled  'Securities  of  Nonmember 
Insured  Banks, '  which  would  make  the 
provisions  of  that  Part  substantially 
similar  to  the  securities  disclosure  rules 
and  regulations  of  the  Securities  and 
Exchange  Commission,  as  required  by 
the  Securities  Exchange  Act  of  1934. 
Discussion  Agenda: 
Memorandum  and  resolution  re:  Final 
amendments  to  Parts  303  and  308  of  the 
Corporation's  rules  and  regulations, 
entitled  "Applications,  Requests, 
Submittals,  and  Notices  of  Acquisition 
of  Control"  and  "Rules  of  Practice  and 
Procedures,"  respectively,  which  would 
(1)  delegate  to  the  Corporation's  Board 
of  Review  and  to  certain  officers  of  the 
Corporation  the  authority  to  take  certain 
actions  with  respect  to  administrative 
enforcement  proceedings  brought  by  the 
Corporation:  (2)  delegate  to  the 
Executive  Secretary  the  authority  to  act 
on  certain  procedural  mofiiins  m 
connection  with  the  conduct  of  such 
proceedings:  and  (3)  make  certain 
technical  corrections  to  Part  308. 
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The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street  NVV  . 
Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporatnon,  at  (202) 
389-4425. 

Daled;  November  15,  1982 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson. 
Executive  Secretary. 

(S-1666-e2  F'led  ll-lb-Si  1  45  pm| 
BILUNG  COO£  6714-01-M 


FEDERAL  ELECTION  COMMISSION 

[Federal  Register  No.  1637] 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  November  18.  1982  at  10  ;•.  m 
CHANGE  IN  MEETING:  The  following 

matter  has  been  added  to  the  agenda  f;).'- 
this  date: 

NonRler  procedures  for  unopfu.st  d 
candidates 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Public  Information 
Officer;  telephone  202-52.'^-4065. 
Marjorie  W.  Emmons, 

Secretary  of  the  Comn-assion        I 

jS-16tj8-82  F:ied  11-16-82    i;9pml 
BILUNG  COO€  671S-0t-M 


FEDERAL  MARITIME  COMMISSION 
TIME  AND  DATE:  9  a.m.,  Novembei  24^ 
1982. 


PLACE:  Hearing  Room  One.  1100  L 
Street,  NW..  Washington,  D.C.  2057.3. 
STATUS:  F'arts  of  the  meeting  will  be 
opt  n  to  the  public.  The  rest  of  the 
ir.eft'ny  will  be  closed  to  the  public, 
MATTERS  TO  BE  CONSIDERED:  Portion 
open  to  'he  public 

1   Petition  fnr  F.xfrnption  of  |(iint  Loading 
ArrHngemenIs  Involving  Members  of  the 
Household  Goods  Forwarders  Association  of 
America,  inc. — Consideration  of  the  Record. 

Portions  closed  t'l  the  public: 

1.  Petitions  of  Caribbean  Coordinated 
Transport  and  Delta  Steamship  Lines 
Regarding  Conditions  in  the  United  States- 
Venezuela  Trades— Consideration  of  the 
Record. 

2.  Docket  No,  8(M31,  Chumet  Shipping  Co  , 
Inc.— Independent  Ocean  Freight  Forwarder 
License  No.  619 — Consideration  of  Petition 
for  Modification  of  Settlement  Agreement. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Francis  C.  liurney. 
S.cretary  (2U2j  523-5725. 

BILUNG  CODE  6730-01-M 


FEDERAL  TRADE  COMMISSION 
TIME  AND  DATE:  10  d  :r    Monday, 

\>i'.  fi'ilier  13.  1982. 
PLACE:  Room  432.  Federal  Trade 
Corunussion  Building  .  6th  Street  and 
Pennsylvania  Avenue,  NW.. 
VV;iKhington.  D.C.  20580. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 
Cunsiderdtion  of  outtT  continental  shelf 
lease  sales  to  British  Petroleum/Sohio, 
Fxxon,  ARCO  and  Shell  in  connection 
v\  ith  the  Outer  Continental  Shelf  Lands 
Act  Amendments  of  1978. 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  Susan  B.  Ticknor.  Office 
of  Public  Affairs:  (202)  523-3830; 
Recorder  Message:  (202)  523-3806, 

|c,-lljvl-«2  Filed  ll-1ft-B2   11  35  pm] 
BILLING  CODE  6750-01-M 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

INM-82-26] 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  47  FR  47513, 
October  26,  1982. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  9  a,m,.  Thursday, 
November  4,  1982. 

CHANGE  IN  meeting:  A  majority  of  the 
Board  determined  by  recorded  vote  th.i! 
the  business  of  the  Board  reqiiireii 
revising  the  agenda  of  this  meeting  and 
that  no  earlier  announcement  was 
possible.  The  following  two  items  were 
added  to  the  agenda.  The  first  item  was 
discussed  in  open  session  and  the 
second  item  was  discussed  in  closed 
session  under  Exemption  10  of  the 
Government  in  the  Sunshine  Act. 

1.  Letter  to  Federal  Aviation 
Administration  regarding  proposed 
advisory  circular  on  ground  deicing. 

2.  Opinion  and  Order:  Administrator 
V  Donaldson,  Dkt.  SE-5352;  disposition 
of  respondent's  appeal. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Sharon  Flemming  (202) 
382-6525. 

November  15,  1982. 

|S-166:i-82  Filed  n-lS-B2:  5  10  pm| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  430  and  431 
[OW-FRL  2224^]  | 

Pulp,  Paper,  and  Paperboard  and  the 
Builders'  Paper  and  Board  Mills  Point 
Source  Categories  Effluent  Limitations 
Gukteflnes,  Pretreatment  Standards, 
and  New  Source  Performance 
Standards 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnOW:  Final  rule. 

summary:  This  regulation  limits  the 
discharge  of  pollutants  into  navigable 
waters  and  into  publicly  owned 
treatment  works  by  existing  and  new 
sources  where  pulp,  paper,  and 
paperboard  are  produced.  It  supersedes 
all  existing  regulations  for  the  pulp, 
paper,  and  paperboard  and  the  builders' 
paper  and  board  mills  point  source 
categories,  except  for  the  best 
practicable  control  technology  currently 
available  effluent  limitations 
(promulgated  May  9, 1974  (39  FR  16578). 
May  29, 1974  (39  FR  18742),  and  January 
6, 1977  (42  FR  1398)).  The  Clean  Water 
Act  and  a  Settlement  Agreement 
between  EPA  and  several 
environmental  groups  require  EPA  to 
issue  this  regulation. 

The  purpose  of  this  regulation  is  to 
specify  "best  practicable  control 
technology  currently  available"  (BPT) 
effluent  limitations  for  certain 
subcategories  and  "best  available 
technology  economically  achievable" 
(BAT)  effluent  limitations,  "new  source 
performance  standards"  (NSPS),  and 
pretreatment  standards  for  existing 
(PSES)  and  new  (PSNS)  sources  for  24  of 
the  25  subcategories  of  the  pulp,  paper, 
and  paperboard  industry. 
DATES:  In  accordance  with  40  CFR 
100.01  (45  FR  26048],  this  regulation  shall 
be  considered  issued  for  purposes  of 
judicial  review  at  1:00  P.M.  Eastern  time 
on  December  2. 1983.  These  regulations 
shall  become  effective  [anuary  3, 1983, 
except  for  provisions  in  the  following 
sections  which  allow  facilities  not  using 
chlorophenolic  biocides  or  zinc 
hydrosulfite  to  certify  to  that  effect 
instead  of  monitoring  for 
pentachlorophenol  (PCP), 
trichlorophenol  (TCP),  and  zinc  in  the 
effluent.  These  provisions  are  contained 
In  the  following  sections:  S  S  430.14- 
430.17.  430.24-^30.27,  430.54-^30.57. 
430.64-430.67,  430.74-430.77.  430.84- 
430.87.  430.94-430.97,  430.104-430.107. 
430.114-430.117,  430.134-430137. 
430.144-147.  430.154-430.157.  430.164- 


430.167.  430.174-430.177,  430.184-430.187. 
430.194-^30.197,  430.204-^30.207, 
430.214-430.217,  430.224-430.227, 
430.234-^30.237,  430.244-430.247. 
430.254-430.257,  430.264-^30.267, 431.14- 
431.17. 

Those  provisions  will  be  submitted  for 
review  to  the  Office  of  Management  and 
Budget;  all  other  provisions  in  the 
sections  such  as  the  effluent  limitations 
and  standards  are  effective  January  3. 
1983. 

Under  section  509(b)(1)  of  the  Clean 
Water  Act,  judicial  review  of  this 
regulation  must  be  filed  in  the  United 
States  Court  of  Appeals  within  90  days 
after  the  regulation  is  considered  issued 
for  purposes  of  judicial  review.  Under 
section  509(b)(2)  of  the  Clean  Water  Act. 
the  regulation  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

ADDRESSES:  Technical  information  may 
be  obtained  by  writing  to  Robert  W. 
Dellinger  or  Wendy  D.  Smith,  Effluent 
Guidelines  Division  (WH-552),  EPA,  401 
M  Street,  S.W.,  Washington,  D.C.  20460. 
or  by  calling  (202)  382-7137.  Economic 
information  may  be  obtained  by  writing 
to  Renee  M.  Rico,  Office  of  Analysis  and 
Evaluation  (WH-586),  U.S.  EPA.  401  M 
Street,  S.W.,  Washington,  D.C.  20460,  or 
by  calling  (202)  382-5386. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  W.  Dellinger  or  Wendy  D.  Smith  at 
(202)  382-7137. 

SUPPLEMENTARY  INFORMATION: 
Organization  of  This  Notice 

I.  Legal  Authority, 

II.  Scope  of  This  Rulemaking  and  Prior 
Regulations. 

III.  Summary  of  Legal  Background. 

IV.  Summary  of  Methodology  and  Data 
Gathenng  Efforts. 

V.  Summary  of  Promulgated  Regulations 
and  Changes  From  Proposal. 

VI.  Costs,  Economic  Impacts,  Executive 
Order  12291.  and  Regulatory  Flexibility 
Analysis. 

Vli  Pollutants  and  Subcategories  Not 
Regulated. 

V'lII.  Non-water  Quality  Environmental 
Impacts. 

IX.  Best  Management  Practices. 

X.  Upset  and  Bypass  Provisions. 

XI.  Variances  and  Modifications. 

XII.  Relationship  to  NPDES  Permits. 

XIII.  Public  Participation— Responses  to 
Major  Comments. 

XIV.  Small  Business  Administration  (SBA) 
Financial  Assistance.  

XV.  List  of  Subjects  in  40  CFR  ParU  430 
and  431. 

XVI.  Office  of  Management  and  Budget 
(0MB)  Review. 

XVIL  Back^ound  Documents. 
Appendix  A— Abbreviations,  Acronyms, 
and  Other  Terms  Used  in  this  Notice. 


Appendix  B — ^Exclusion  of  Certain  Toxic 
Pollutants  from  Regulations  Applicable  to 
Indirect  Dischargers. 

L  Legal  Authority 

This  regulation  is  promulgated  under 
the  authority  of  sections  301,  304,  306, 
307.  308.  and  501  of  the  Clean  Water  Act 
(the  Federal  Water  Pollution  Control  Act 
Amendments  of  1972.  33  USC  1251  et 
seq.,  as  amended  by  the  Clean  Water 
Act  of  1977.  P.L.  95-217),  also  called  the 
"Act".  It  is  also  promulgated  in  response 
to  the  Settlement  Agreement  in  Natural 
Resources  Defense  Council,  Inc.  v. 
Train.  8  ERC  2120  (D.D.C.  1976). 
modified,  12  ERC  1833  (D.D.C.  1979). 

n.  Scope  of  This  Rulemaking  and  Prior 
Regulations 

This  regulation  applies  to  the  pulp. 
paper,  and  paperboard  and  the  builders' 
paper  and  board  mills  point  source 
categories  (hereafter  known  as  the  pulp, 
paper,  and  paperboard  industry)  which 
are  included  within  the  U.S.  Department 
of  Commerce,  Bureau  of  the  Census 
Standard  Industrial  Classifications  (SIC) 
2611  (pulp  mills),  2621  (paper  mills 
except  building  paper  mills),  2631 
(paperboard  mills),  and  2661  (building 
paper  and  building  board  mills.). 

A.  Prior  Regulations 

EPA  promulgated  BPT.  BAT,  NSPS, 
and  PSNS  for  the  builders'  paper  and 
roofing  felt  subcategory  of  the  builders* 
paper  and  board  mills  point  source 
category  on  May  9, 1974  (39  FR  16578;  40 
CFR  Part  431).  EPA  promulgated  BPT, 
BAT,  NSPS,  and  PSNS  for  the 
unbleached  kraft,  sodium-based  neutral 
sulfite  semi-chemical,  ammonia-based 
neutral  sulfite  semi-chemical, 
unbleached  kraft-neutral  sulfite  semi- 
chemical  (cross  recovery),  and 
paperboard  from  wastepaper 
subcategories  of  the  pulp,  paper,  and 
paperboard  point  source  category  on 
May  29, 1974  (39  FR  18742;  40  CFR  Part 
430).  EPA  promulgated  BPT  for  the 
dissolving  kraft,  market  bleached  kraft, 
BCT  (board,  coarse,  and  tissue) 
bleached  kraft,  fine  bleached  kraft, 
papergrade  sulfite  (blow  pit  wash),  • 
dissolving  sulfite  pulp,  groundwood- 
thermo-mechanical,  groundwood-CMN 
papers,  groundwood-fine  papers,  soda, 
deink,  nonintegrated-fine  papers, 
nonintegrated-tissue  papers,  tissue  from 
wastepaper,  and  papergrade  sulfite 
(drum  wash)  subcategories  of  the  pulp, 
paper,  and  paperboard  point  source 
category  on  January  6. 1977  (42  FR  1398; 
40  CFR  Part  430), 

Several  industry  members  challenged 
the  regulations  promulgated  on  May  29. 
1974,  and  on  January  6, 1977.  These 


40  CFR  Part  4 
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challenges  were  heard  in  the  District  of 
Columbia  Circuit  Court  of  Appeals.  The 
promulgated  regulations  were  upheld  in 
their  entirety  with  one  exception.  The 
Agency  was  ordered  to  reconsider  the 
BPT  BOD5  hmitafion  for  acetate  grade 
pulp  production  in  the  dissolving  sulfite 
pulp  subcategory  [Weyerhauser 
Company,  et  a/,  v.  Costle,  590  F.  2nd 
1011;  D.C.  Circuit  1978).  In  response  to 
this  remand,  the  Agency  proposed  BPT 
regulations  for  acetate  grade  pulp 
production  in  the  dissolving  sulfite  pulp 
subcategory  on  March  12, 1980  (45  FR 
15952).  The  Agency  is  currently 
assessing  the  costs  and  economic 
impacts  associated  with  attainment  of 
the  proposed  BPT  limitation. 
Promulgation  of  this  rule  will  occur  at  a 
later  date. 

EPA  published  proposed  effluent 
'imitations  guidelines  for  BAT,  BCT, 
NSPS,  PSES,  and  PSNS  for  the  pulp, 
paper,  and  paperboard  and  the  builders' 
paper  and  board  mills  point  source 
categories  in  the  Federal  Register  on 
January  6,  1981  (46  FR  1430).  At  the  time 
of  proposal,  the  subcategorization 
scheme  was  modified  to  include  25 
subcategories  in  the  pulp,  paper,  and 
paperboard  industry. 

With  the  few  exceptions  discussed 
below,  the  Agency  is  not  modifying  the 
previously  promulgated  BPT  limitations 
for  Subparts  A  through  U.  However,  in 
order  to  publish  a  complete  set  of  all 
applicable  requirements,  the  BPT 
limitations  already  in  effect  are 
reprinted  in  today's  rule.  The  only 
change  is  that  a  new  format  is  being 
used.  Because  this  is  not  a  substantive 
change,  existing  BPT  limitations  for 
Subparts  A  through  U  are  not  subject  to 
legal  challenge. 

The  25  subcategories  of  the  pulp, 
paper,  and  paperboard  industry  (40  CFR 
Parts  430  and  431)  are  as  follows; 

40  CFR  Part  430 

•  Subpart  F— dissolving  kraft, 

•  Subpart  G — market  bleached  kraft, 

•  Subpart  H— board,  coarse,  and  tissue 

(BCT)  bleached  kraft. 

•  Subpart  I— fine  bleached  kraft, 

•  Subpart  P — soda, 

•  Subpart  A — unbleached  kraft, 

•  Subpart  B — semi-chemical, 

•  Subpart  V— unbleached  kraft  and  somi- 

chemical  (BPT  limitations  for  some  mills 
in  this  subcategory  are  included  in 
subpart  D— unbleached  kraft— neutral 
sulfite  semi-chemical  (cross  recovery)), 

•  Subpart  K — dissolving  sulfite  pulp. 

•  Subpart  ) — papergrade  sulfite  (blow  pit 

wash). 

•  Subpart  U— papergrade  sulfite  (drum 

wash), 

•  Subpart  L — groundwood-chemi- 

mechanical, 

•  Subpart  M — groundwood-thermo- 

mechanical. 


•  Subpart  N — groundwood-coarse.  molded, 

and  news  (CMN)  papers. 

•  Subpart  O — groundwood-fine  papers, 

•  Subpart  Q — deink. 

•  Subpart  E — paperboard  from  wastepaper, 

•  Subpart  T — tissue  from  wastepaper. 

•  Subpart  W— wastepaper-molded  products. 

•  Subpart  R — nonintegrated-fine  papers. 

•  Subpart  S — nonintegraled-tissue  papers, 

•  Subpart  X— nonintegraled-lightweight 

papers. 

•  Subpart  Y— nonintegraled-filter  and 

nonwoven  papers,  and. 

•  Subpart  Z — noninlegrated-paperboard. 

40  CFR  Part  431 

•  Subpart  A — builders'  paper  and  roofinfl 

felt. 

B.  Scope  of  This  Rulemaking 

BPT  effluent  limitations  are 
established  for  four  new  subcategories 
of  40  CFR  Pari  430: 

•  Subpart  W — wastepaper-molded  products, 

•  Subpart  X— noninlegrated-lightweight 

papers. 

•  Subpart  Y— nonintegrated-fllter  and 

nonwoven  papers,  and 

•  Subpart  Z — noninlegrated-paperboard 

and  for  new  subdivisions  of  the 
following  subcategories  of  40  CFR  Part 
430; 

•  Subpart  E— paperboard  from  wastepaper 

•  Subpart  R — nonintegrated-fine  papers. 

These  limitations  control  three 
conventional  pollutants  (biochemical 
oxygen  dem,ind  (B0D5).  TSS.  and  pH). 
The  technology  basis  nf  BPT  is 
biological  treatment  for  the  wastepaper- 
molded  products,  nonintegrated-fine 
papers,  and  paperboard  from 
wastepaper  subcategories  and  primary 
treatment  for  the  remaining 
subcjtesories. 

BAT  limitations  are  estalished  for  24 
of  the  25  subcategories.  Toxic  pollutants 
controlled  are  pentachlorophenol  (PCP) 
and  trichlorophenol  (TCP)  in  all 
subcategories,  and  zinc,  additionally,  in 
the  three  gruundwood  subcategories. 
The  technology  basis  for  control  of  these 
pollutants  is  chemical  substitution  (PCP 
and  TCP)  and  lime  precipitation  (zinc). 

NSPS  are  established  for  all 
subcategories  and  control  the  toxics 
regulated  under  BAT  (PCP,  TCP,  and 
zinc)  and  the  conventional  pollutants 
B0D5,  total  suspended  solids  (TSS),  and 
pH.  NSPS  are  based  on  chemical 
substitution  for  removal  of  toxic 
pollutants  and  the  application  of 
commonly  em.ployed  production  process 
controls  and  either  biological  or  prmiary 
treatment. 

Pretreatment  standards  for  existing 
and  new  sources  are  being  promulgated 
for  PCP,  TCP,  and  zinc  based  on 
chemical  substitution.  Existing  indirect 
discharging  mills  must  be  in  compliance 
with  PSES  on  or  before  July  1, 1984. 


III.  Summary  of  Legal  Background 

The  Federal  Water  Pollution  Control 
Ac!  Amendments  of  1972  established  a 
comprehensive  program  to  "restore  and 
maintam  the  chemical,  physical,  and 
biological  integrity  of  the  .Nation's 
waters"  (Section  101(a]).  To  implement 
the  Act,  EPA  was  to  issue  effluent 
limitations  guidelines,  pretreatment 
standards,  and  new  source  performance 
standards  for  industrial  dischargers.  The 
Act  included  a  timetable  for  issuing 
these  standards.  However.  EP.A  was 
unable  to  meet  many  of  the  deadlines 
and,  as  a  result,  in  1976.  it  was  sued  by 
several  environmental  groups.  In  settling 
this  lawsuit.  EP.\  and  the  plaintiffs 
executed  a  court  approved  "Settlement 
Agreement."  This  Agreement  required 
EPA  to  develop  a  program  and  adhere  to 
a  schedule  in  promulgating  effluent 
limitations  guidelines,  new  source 
performance  standards,  and 
pretreatment  standards  for  65  "priority" 
or  toxic  pollutants  and  classes  of 
pollutants  for  21  major  industries  (see 
Natural  Resources  Defense  Council,  Inc. 
V.  Train,  8  ERC  2120  (D.D.C.  1976), 
modified,  12  ERC  1833  (D.D.C.  1979)). 
The  65  toxic  pollutants  and  classes  of 
pollutants  potentially  include  thousands 
of  specific  pollutants.  EPA  selected  129 
specific  toxic  pollutants  for  study  in  this 
rulemaking  and  other  industry 
rulemakings.  Since  initiation  of  this 
rulemaking  effort,  three  toxic  pollutants 
have  been  removed  from  the  list  of  129 
toxic  pollutants; 
dichlorodifluoromethane, 
trichlorofluoromethane.  and  bis- 
chloromethyl  ether  (46  FR  2266  and  46 
FR  10723). 

Many  of  the  basic  elements  of  this 
Settlement  Agreement  program  were 
incorporated  info  the  Clean  Water  Act 
of  1977.  Like  the  Agreement,  the  Act 
stressed  control  of  the  65  classes  of 
toxic  pollutants.  In  addition,  to 
strengthen  the  toxic  control  program, 
Section  304(e)  of  the  Act  authorizes  the 
Administrator  to  prescribe  "best 
management  practices"  (BMPs)  to 
prevent  the  release  of  toxic  and 
hazardous  pollutants  from  plant  site 
runoff,  spillage  or  leaks,  sludge  or  waste 
disposal,  and  drainage  from  raw 
material  storage  associated  with,  or 
ancillary  to,  the  manufacturing  or 
treatment  process. 

Under  the  Act.  the  EP.A  propram  is  to 
set  a  number  of  different  kinds  of 
effluent  limitations  and  standards. 
These  are  discussed  in  detail  in  the 
proposed  regulation  and  Development 
Document.  The  following  is  a  brief 
summary: 


5200B 


Fsderal  Register  /  Vol.  47.  No.  223  /  Thursday,  November  18.  1982  /  Rales  and  Regulations 


1.  Best  Practicable  Control 

Technology  Currently  A  vail  able  (BPT). 
BPT  limitHtions  are  generally  based  on 
the  average  of  the  best  existing 
performance  at  plants  of  various  sizes, 
ages,  and  unit  processes  within  the 
industry  or  subcategory.  In  establishing 
BPT  limitations,  the  Agency  considers 
the  total  cost  of  applying  the  technology 
in  relation  to  the  effluent  reduction 
derived,  the  age  of  equipment  and 
faciiities  involved,  the  process 
employed,  the  engineering  aspects  of  the 
control  technologies,  process  changes, 
and  non-water  quality  environmental 
impacts  (including  energy  requirements). 
We  balance  the  total  cost  of  applying 
the  technology  against  the  effluent 
reduction. 

2.  Best  Available  Technology 
Economically  Achievable  (BAT).  B.AT 
limitations,  in  general,  represent  the  best 
existing  performance  in  the  industrial 
subcategory  or  category.  The  Act 
estabhshes  BAT  as  the  principal 
national  means  of  controlling  the  direct 
discharge  of  toxic  and  nonconventional 
pollutants  to  navigable  waters.  In 
arriving  at  BAT,  the  Agency  considers 
the  age  of  the  equipment  and  facilities 
involved,  the  process  employed,  the 
engineering  aspects  of  the  control 
technologies,  process  changes,  the  cost 
of  achieving  such  effluent  reduction,  and 
non-water  quaUty  environmental 
impacts.  The  administrator  retains 
considerable  discretion  in  assigning  the 
weight  to  be  accorded  these  factors. 

3.  Best  Conventional  Pollutant  Control 
Technology  (BCT).  The  1977 
Amendments  added  Section  301[b)(2)(E) 
to  the  Act  establishing  "best 
conventional  pollutant  control 
technology"  (BCT)  for  discharges  of 
conventional  pollutants  from  existing 
industrial  point  sources.  Conventional 
pollutants  are  those  deHned  in  Section 
304(a)(4)  (biological  oxygen  demanding 
pollutants  (BOD5)  total  suspended 
solids  (TSS),  fecal  coliform,  and  pH], 
and  any  additional  pollutants  defined  by 
the  Administrator  as  "conventional"  [oil 
and  grease;  44  FR  44501.  July  30, 1979]. 

BCT  is  not  an  additional  limitation  but 
replaces  BAT  for  the  control  of 
conventional  pollutants.  In  addition  to 
other  factors  specified  in  section 
304(b)(4)(B),  the  Act  requires  that  BCT 
limitations  be  assessed  in  light  of  a  two 
part  "cost-reasonableness"  test. 
American  Paper  Institute  v.  EPA.  660 
F.2d  854  (4th  Cir.  1981).  The  first  test 
compares  the  cost  for  private  industry  to 
reduce  its  conventional  pollutants  with 
the  costs  to  publicyy  owned  treatment 
works  (POTWs)  for  similar  levels  of 
reduction  in  their  discharge  of  these 
pollutants.  The  second  test  examines  the 


cost-effectiveness  of  additional 
industrial  treatment  beyond  BPT.  EPA 
must  find  that  limitations  are 
"reasonable"  under  both  tests  before 
establishing  them  as  BCT.  In  no  case 
may  BCT  be  less  stringent  than  BPT. 
EPA  published  its  methodology  for 
carrying  out  the  BCT  analysis  on  August 
29,  19:'9  (44  FR  50732).  In  the  case 
mentioned  above,  the  Court  of  Appeals 
ordered  EPA  to  correct  data  errors 
underlymg  EPA's  calculation  of  the  first 
test,  and  to  apply  the  second  cost  test. 
(EP.^  had  argued  that  a  second  cost  test 
was  not  required.)  EPA  has  recently 
proposed  a  revised  BCT  methodology  in 
response  to  the  American  Paper 
Institute  V.  EP.\  decision  m.entioned 
earlier.  This  included  a  reproposal  of 
BCT  limitations  for  the  pulp,  paper,  and 
paperboard  industry. 

4.  New  Source  Performance  Standards 
f.XSPS).  NSPS  are  based  on  the  best 
available  demonstrated  technology. 
New  plants  have  the  opportunity  to 
install  the  best  and  most  efficient 
production  processes  and  wastewater 
treatment  technologies. 

5.  Pretreatment  Standards  for  Existing 
Sources  (PSES).  PSES  are  designed  to 
control  the  discharge  of  pollutants  that 
pass  through,  interfere  with,  or  are 
otherwise  incompatible  with  the 
operation  of  a  publicly  owned  treatment 
works  (POTVVs).  The  Act  requires  that 
PSES  shall  specify  a  time  for  compUance 
not  to  exceed  three  years  from  the  date 
of  promulgation.  The  Clean  Water  Act 
of  19''7  requires  pretreatment  for  toxic 
pollutants  that  pass  through  the  POTW 
in  amounts  that  would  violate  direct 
discharger  effluent  limitations  or 
interfere  with  the  POTW"s  treatment 
process  or  chosen  sludge  disposal 
method.  The  legislative  history  of  the 
1977  Act  indicates  that  pretreatment 
standards  are  to  be  technology-based, 
analogous  to  the  best  available 
technology.  EP.A  has  generally 
determined  that  there  us  pass  through  of 
pollutants  if  the  percent  of  pollutants 
removed  by  a  well-operated  POTW 
achieving  secondary  treatment  is  less 
than  the  percent  removed  by  the  BAT 
model  treatment  system.  The  general 
pretreatment  regulations,  which  served 
as  the  framework  for  the  categorical 
pretreatment  regulations,  are  found  at  40 
CFR  Part  403  (43  FR  27736,  {une  26, 1978; 
4b  FR  94G2,  January  28, 1981). 

6.  Pretreatment  Standards  for  New 
Sources  (PS.\Sl.  Like  PSES,  PSNS 
control  the  discharge  of  pollutants 
which  pass  through,  interfere  with,  or 
are  otherwise  incompatible  with  the 
operation  of  POTWs.  PSNS  are  issued  at 
the  same  time  as  .\SPS.  New  indirect 
dischargers,  like  new  direct  dischargers, 


have  the  opportunity  to  incorporate  the 
best  available  demonstrated 
technologies.  The  Agency  considers  the 
same  factors  in  promulgating  PSNS  as  it 
considers  in  promulgating  PSES. 

rv.  Summary  of  Methodology  and  Data 
Gathering  Efforts 

The  methodology  and  data  gathering 
efforts  used  in  developing  the  proposed 
regulation  were  discussed  in  the 
preamble  to  the  proposal  (46  FR  1430, 
January  6, 1981).  In  summary,  before 
publishing  the  proposed  regulation  in 
1981,  the  Agency  conducted  a  data 
collection,  analytical  screening,  and 
analytical  verification  program  for  the 
pulp,  paper,  and  paperboard  industry. 
This  program  stressed  the  acquisition  of 
data  on  the  presence  and  treatability  of 
the  129  toxic  pollutants  and  classes  of 
toxic  pollutants  discussed  previously. 

Based  on  the  results  of  that  program. 
EPA  identified  several  distinct  control 
and  treatment  technologies,  including 
both  in-plant  and  end-of-pipe 
technologies  that  are  in  use  or  are 
capable  of  being  used  to  treat  pulp, 
paper,  and  paperboard  industry 
wastewaters.  For  each  of  these 
technologies,  the  Agency  (i)  compiled 
and  analyzed  historical  and  newly- 
generated  data  on  effluent  quality,  (ii) 
identified  the  reliability  and  constraints, 
(iii)  considered  the  non-water  quality 
environmental  impacts  (including 
impacts  on  air  quality,  solid  waste 
generation,  and  energy  requirements), 
and  (iv)  estimated  the  costs  and 
economic  impacts  of  applying  the 
technology  as  a  treatment  and  control 
system.  Costs  and  economic  impacts  of 
the  technology  options  considered  are 
discussed  in  detail  in  Economic  Impact 
Analysis  of  Effluent  Limitations 
Guidelines  and  New  Source 
Performance  Standards  for  the  Pulp. 
Paper,  and  Paperboard  and  Builders ' 
Paper  and  Board  Mills  Point  Source 
Categories  (U.S.  EPA,  October  1982).  A 
more  complete  description  of  the 
Agency's  study  methodology,  data 
gathering  efforts  and  analytical 
procedures  supporting  the  regulation 
can  be  found  in  Final  Development 
Document  for  Effluent  Limitations 
Guidelines.  New  Source  Performance 
Standards,  and  Pretreatment  Standards 
for  the  Pulp.  Paper,  and  Paperboard  and 
Builders '  Paper  and  Board  Mills  Point 
Source  Categories  (U.S.  EPA.  October 
1982), 

To  allow  the  Agency  to  respond  fully 
to  comments  on  the  proposed  rules,  the 
Agency  engaged  in  additional  data 
gathering  activities  since  January  of 
1981,  EPA  obtained  additional  data  on 
the  presence  and  variabiUty  of  toxic 
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pollutants  in  raw  wastes  and  treated 
effluents  by  conducting  a  long-term  (23 
week)  sampling  and  analysis  program  at 
a  deink  and  a  fine  bleached  kraft  mill. 
Data  for  the  deink  mill  are  being  used  to 
support  the  PCB  effluent  limitations  and 
NSPS  being  proposed  today.  The  data 
for  the  fine  bleached  kraft  mill  were 
gathered  to  investigate  further  the 
variability  of  biological  treatment  in 
removing  chloroform;  however,  as 
described  herein,  EPA  decided  to 
withdraw  the  proposed  chloroform 
limitations. 

EPA  also  obtained  (1)  discharge 
monitonng  reports  (DMR)  from  Regional 
and  State  permitting  authorities  to 
update  its  records  to  include  the  most 
recent  available  data  and  {2)  additional 
conventional  pollutant  data  under  the 
authority  of  Section  308  to  broaden  and 
update  our  existing  data  base  on  the 
variability  associated  with  wastewater 
treatment  systems.  These  data,  as  well 
as  data  on  PCP  and  TCP  that  became 
available  during  the  PCB,'ch!oroform 
sampling,  were  used  to  verify  i.^e 
accuracy  of  the  analyses  done  prior  to 
proposal.  Accordingly,  EPA  concluded 
that  it  was  unnecessary  to  pro\ide 
notice  and  seek  comment  on  the 
additional  data. 

Industry,  in  some  cases,  provided 
comments  on  our  proposed  regulations 
that  included  effluent  data  on  the 
discharge  of  toxic  pollutants.  In  many 
cases,  data  were  provided  in  a  format 
that  did  not  allow  for  proper  analysis  by 
the  Agency.  In  those  instances,  we 
requested  additional  information  in  a 
format  that  would  allow  us  to  include 
the  data  when  developing  the  final 
regulations. 

Detailed  discussions  of  the  results  of 
these  additional  data  gathering  efforts 
can  be  found  below  and  in  the  final 
Development  Document. 

V.  Summary  of  Promulgated  Regulation 
and  Changes  From  Proposal 

The  final  regulations  issued  today 
differ  from  the  proposed  regulations. 
The  changes  are  the  result  of  the 
Agency's  review  of  comments  on  the 
proposal  and  our  analysis  of  additional 
information  obtained  to  respond  to 
comments.  The  following  includes  a 
review  of  the  proposed  regulation,  a 
summary  of  the  changes  from  proposal 
to  promulgation,  and  an  explanation  of 
the  changes, 

EPA  is  promulgating  BPT  effluent 
limitations  and  new  source  performance 
standards  controlling  the  discharge  of 
three  conventional  pollutants:  BOD5, 
TSS,  and  pH.  We  are  also  establishing 
BAT  effluent  limitations.  NSPS,  PSES 
and  PSNS  for  control  of  three  toxic 


pollutants:  trichlorophenol  (TCP), 
pentachlorophenol  (PCP),  and  zinc. 

A.  Subcategorization 

As  discussed  previously,  on  January  6, 
1981.  the  Agency  proposed  effluent 
limitations  and  standards  for  24 
subcategories  of  the  pulp,  paper,  and 
paperboard  industry  (46  FR  1430).  With 
a  few  exceptions  (discussed  below  and 
in  Section  XIII:  Public  Participation — 
Responses  to  Major  Commenfs), 
comments  recei\  ed  on  the  proposal 
were  supportive  of  the  proposed 
subcategorization  scheme.  With  the  two 
exceptions  discussed  below,  the  final 
subcatpgorizHtir  n  scheme  is  identical  to 
the  proposfd  ^■i'ocategorization  scheme. 

Conments  were  received  on  the 
proposed  NSPS  that  suggested  that  the 
paperboard  from  wastepaper 
subcatpaory  should  be  segmented  to 
account  for  differences  in  raw  waste 
lo.ids  resulting  from  the  production  of 
wastepaper  board  from  recycled 
corrugating  medium  versus  other  types 
of  wastppapers.  Industry  commenters 
pro\ided  data  that  confirmed  that 
paperboard  from  wastepaper  mills 
where  corrugated  furnish  is  processed 
have  experienced  higher  BOD5  raw 
waste  loads  today  than  when  BPT  was 
promulgated  for  the  entire  subcategory. 
At  that  time,  the  average  raw  waste 
lo.id  B0D5  for  mills  processing  100 
percf  nt  corrugating  furnish  was  22.4  lb/ 
ton.  However,  representatives  of  two 
mills  where  100  percent  corrugating 
furnish  is  processed  submitted  data 
indicating  that  the  average  B0D5raw 
waste  load  has  increased  from  about  20 
lb/ton  in  ig^b  to  46.0  lb/ton.  They 
provided  additional  supportive  data  on 
the  quantity  of  extractahle  BOD5  now 
present  in  waste  corrugating  medium. 

Based  on  these  data,  the  Agency 
concluded  that  sesmentation  of  the 
paperboard  from  wastepaper 
subcategory  is  justified  not  only  for 
NSPS  but  for  all  regulations  and 
standards.  We  are  modifying  the 
existing  BPT  regulation  and  Hre 
establishing  BAT  effluent  limitations. 
NSPS,  PSES,  and  PSNS  to  account  for 
the  use  of  corrugating  medium  in  this 
subcategory.  This  means  that  less 
stringent  BPT  effiuent  limitations  than 
are  currently  in  effect  will  apply  to 
existing  direct  discharging  mills  \r.  the 
paperboard  from  wastepaper 
subcategory  where  recycled  corrugating 
medium  is  processed. 

Comments  were  also  received  on  the 
proposed  BCT  limitations  and  NSPS  that 
suggested  that  the  nonintegrated-fine 
papers  subcategory  should  be 
segmented  to  account  for  the  higher  raw 
waste  loadings  typical  of  small 
nonintegrated-fine  paper  mills  (less  than 


100  tons  per  day  of  product)  or  mills 
where  cotton  fibers  are  used  as  furnish. 
Other  commenters  complained  that  the 
proposal  was  unclear  as  to  whether 
nonintcgrated  mills  where  fine  papers 
are  produced  from  both  wood  pulp  and 
cotton  fibers  were  included  m  t!ie 
nonintegrated-fine  papers  suboategon,'. 
Some  requested  that  EPA  establish 
!ir:i;!.itions  for  these  cotton  fiber  mills  on 
a  case  h\  -c.isp  basis  and  exclude  them 
from  the  nomntegrated-fine  papers 
subcategory. 

In  response  to  these  comments,  the 
Agency  reexamined  the 
subcategorization  scheme  for  the 
nonintegrated  segment  of  this  industry 
and  evaluated  all  available  data  for 
nonintegrated  mills  where  fine  papers 
are  produced.  We  found  that  mills 
where  a  significant  quantity  of  cotton 
fibers  are  contained  in  the  product 
(equal  to  or  greater  than  four  percent  of 
the  total  product)  had  an  average  raw 
waste  flow  of  33.6  kgal/lon  and  an 
average  BOD5  raw  waste  load  of  39.3 
lb/ton.  Mills  where  a  cotton  fiber 
furnish  is  not  used  had  an  average  raw 
waste  flow  of  9.1  kgal/ton  and  an 
average  BOD5  raw  waste  load  of  21.6 
lb/ton.  Therefore,  we  concluded  that 
mills  using  a  significant  quantity  of 
cotton  fibers  in  their  total  furnish  are 
substantially  different  from  other  mills 
where  only  wood  pulp  is  processed  and 
are  establishing  a  separate  cotton  fibers 
subdivision  of  the  nonintegrated-fine 
papers  subcategory. 

We  are  modifying  the  existing  BPT 
regulation  applicable  to  the 
nonintegrated-fine  papers  subcategory 
and  are  establishing  BAT  effluent 
limitations,  NSPS,  PSES,  and  PSNS  to 
account  for  the  use  of  cotton  fibers  in 
the  production  of  fine  papers  at 
nonintegrated  paper  mills.  This  means 
that  less  stringent  effiuent  limitations 
and  standards  will  apply  to  mills  in  the 
nonintegrated-fine  papers  subcategory 
where  a  significant  quantity  of  cotton 
fibers  are  used  in  the  raw  material 
furnish  than  will  apply  to  mills  where 
cotton  fibers  are  not  used  in  the  raw 
material  furnish.  Because  we  have 
sufficient  data  to  establish  uniform 
national  standards  and  limitations  for 
this  subcategorj-  subdivision,  we 
rejected  the  suggestion  to  rely  on  case- 
by-case  limitations. 

The  Agency  investigated  industry's 
other  comment  that  small  mills  have 
higher  raw  wa.>;te  (  harai  tw  istics  than  the 
other  mills  in  the  sutK-ategorv   V\e 
removed  those  nonintegrated  fine  paper 
mills  where  cotton  fitiers  constitute  a 
significant  portion  of  the  total  product 
from  the  data  base  since  thej  are  now  a 
separate  subdivision  of  this  subcategory 
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and  are  subject  to  different  effluent 
limitation*.  (All  of  the  cotton  fiber  mills 
produce  less  than  100  tons  of  fine  papers 
per  day.)  The  remaining  mills  were 
separated  into  two  groups;  (a)  mills 
where  more  than  100  tons  of  paper  per 
day  are  produced,  and  (b)  mills  where 
less  than  100  tons  of  paper  per  day  are 
produced.  We  found  that  raw  waste 
loads  for  both  groups  are  substantially 
the  same.  Therefore,  no  further 
subcategorization  based  on  size  is 
warranted. 

EPA  has  determined  that  there  is  good 
cause  not  to  propose  these 
subcategorization  changes  since  they 
were  made  in  response  to  public 
comments  on  the  January  1981  proposal 
concerning  raw  waste  load 
characteristics  at  mills  in  the  new 
subdivisions.  Further,  were  EPA  not  to 
make  these  changes,  the  new  regulations 
would  result  in  BPT  limitations  that  are 
more  stringent  than  NSPA. 

B.  BPT  Effluent  Limitations  and  NSPS 
for  Control  of  Conventional  Pollutants 

1.  BPT  Effluent  Limitations.  BPT 
effluent  limitations  controlling  BOD5, 
TSS,  and  pH  were  proposed  for  four 
new  subcategories:  the  wastepaper- 
molded  products,  nonintegrated- 
lightweight  papers,  nonintegrated-filter 
and  nonwoven  papers,  and 
nonintegrated-paperboard  subcategories 
(46  FR  1430.  January  6, 1981).  The 
proposed  BPT  technology  basis  was 
identified  as  biological  treatment  for  the 
wastepaper-molded  products 
subcategory  and  as  primary  clarification 
for  the  three  nonintegrated 
subcategories.  Comments  supported  the 
proposed  BPT  limitations  for  the  four 
new  subcategories;  therefore,  final  BPT 
limitations  are  the  same  as  proposed. 
EPA  estimates  that  attainment  of  BPT 
effluent  limitations  will  result  in  the 
removal  of  37.5  million  pounds  per  year 
of  conventional  pollutants  from  raw 
waste  discharges  in  these  four 
subcategories  at  a  total  annual  cost  of 
S2.6  million  per  year  (1982  dollars).  No 
plant  closures  or  other  adverse 
economic  impacts  are  expected.  Thus, 
EPA  concluded  that  the  effluent 
reduction  benefits  justify  these  costs. 

As  discussed  previously,  EPA  is 
estabhshing  new  subdivisions  of  the 
paperboard  from  wastepaper  and 
nonintegrated-fine  papers  subcategories. 
We  are,  therefore,  modifying  the 
existing  BPT  regulations  for  these  two 
subcategories  to  account  for  the  use  of 
corrugating  medium  in  the  production  of 
paperboard  from  wastepaper  and  the 
use  of  cotton  fibers  in  the  production  of 
fine  papers  at  nonintegrated  paper  mills. 
The  Agency  anticipates  that  there  will 
be  no  costs  associated  with  the  modified 


BPT  effluent  limitations  for  these  two 
subcategories.  As  discussed  previously, 
we  are  relaxing  the  BPT  effluent 
limitations  that  previously  applied  to 
mills  in  the  paperboard  from  wastepaper 
subcategory  where  recycled  corrugating 
medium  is  processed.  Additionally, 
existing  permits  at  the  two  direct 
discharging  mills  in  the  cotton  fiber 
subdivision  of  the  noninfegrated-fine 
papers  subcategory  are  more  stringent 
than  the  BPT  effluent  limitations 
promulgated  today. 

2.  NSPS.  NSPS  were  proposed  for 
control  of  the  conventional  pollutants 
BOD5,  TSS.  and  pH.  The  technology 
basis  of  the  proposed  NSPS  was 
commonly  employed  in-plant  production 
process  control  technologies  plus  the 
application  of  end-of-pipe  treatment  of 
the  type  that  formed  the  basis  of  BPT 
effluent  limitations  (i.e.,  biological 
treatment  or  primary  clarification).  The 
proposed  limitations  were  generally 
determined  by  multiplying  (a)  typical 
wastewater  flows  for  new  sources  in 
each  subcategory  and  (b)  effluent 
concentrations  determined  from 
analysis  of  control  technology 
performance  data.  (A  detailed 
discussion  of  the  proposed  methodology 
is  included  in  the  preamble  to  the 
proposed  regulation  and  in  the 
development  document  supporting  the 
proposed  rules  ) 

Some  commenters  stated  that  NSPS 
were  too  lenient  and  should  be  based  on 
in-plant  controls,  biological  treatment, 
and  chemically  assisted  clarification 
(CAC).  Other  commenters  challenged 
the  proposed  NSPS  methodology.  They 
asserted  that  combining  effluent 
concentrations  from  one  set  of  mills 
with  flows  from  a  different  set  results  in 
limitations  that  cannot  be  achieved  at 
existing  mills  in  many  subcategories, 
particularly  In  the  integrated  mills 
segment.  A  major  concern  was  that  EPA 
ignored  the  increase  in  BOD5  raw  waste 
concentration  that  occurs  in  some 
subcategories  when  raw  waste  flow  is 
reduced,  thereby  underestimating  the 
final  effluent  concentrations  that  can  be 
attamed  through  the  application  of  end- 
of-pipe  treatment.  They  felt  that  the 
Agency  should  establish  NSPS  equal  to 
the  average  of  final  effluent  levels 
attained  by  at  least  two  of  the  "best 
performers"  in  each  subcategory. 

The  Agency  has  rejected  the  option  of 
basing  NSPS  on  CAC.  The  application  of 
in-plant  production  process  controls  and 
primary  or  biological  treatment  (the 
technology  basis  of  the  proposed  and 
final  NSPS)  is  very  effective  in 
controlling  conventional  pollutant 
discharges  in  this  industry.  The 
application  of  chemically  assisted 


clarification  would  further  increase  the 
removal  of  conventional  pollutants  by 
about  3  percent.  However,  because  of 
the  relatively  high  concentrations  of 
aluminum  sulfate  required  to  obtain 
effective  coagulation,  chemically 
assisted  clarification  generates  over  20 
percent  more  wastewater  solids 
compared  to  wastewater  solids 
generated  in  attaining  final  NSPS.  It  is 
likely  that  this  increment  of  wastewater 
solids  will  have  to  be  landfilled  because 
the  solids  will  contain  substantial 
quantities  of  aluminum  sulfate  that  will 
minimize  alternative  sludge  uses.  Even  if 
incinerated,  significant  quantities  of 
solids  will  remain  in  the  form  of  ash  that 
must  be  disposed.  The  Agency  does  not 
believe  that  the  incremental  removal  of 
conventional  pollutants  is  justified  in 
light  of  the  non-water  quaUty 
implications  of  chemically  assisted 
clarification. 

With  respect  to  the  second  set  of 
comments,  the  Agency  recognizes  that 
final  NSPS  are  not  now  attained  at 
existing  mills  in  every  subcategory  of 
the  integrated  mills  segment.  However, 
final  NSPS  have  already  been  attained 
at  existing  integrated  mills  where  each 
of  the  major  pulping  processes  are 
employed.  As  discussed  below,  EPA 
believes  that  all  new  sources  can  meet 
the  final  NSPS  and  that  the  technology 
basis  of  final  NSPS  is  demonstrated. . 

Final  NSPS,  like  proposed  NSPS,  are 
based  on  commonly  employed 
production  process  controls  and  end-of- 
pipe  treatment  of  the  type  that  forms  the 
basis  of  BPT  effluent  limitations  (either 
primary  or  biological  treatment). 
However,  the  Agency  has  modified  the 
methodology  used  at  proposal  to 
determine  the  conventional  pollutant 
final  effluent  loadings  that  result  from 
application  of  these  technologies. 

EPA  has  now  considered  a  broader 
set  of  mills  in  determining  the  raw  waste 
flow  and  BODS  reductions  that  will 
result  from  application  of  in-plant 
production  process  controls.  The  raw 
waste  flows  that  form  the  basis  of  final 
NSPS  have  been  demonstrated  at  mills 
in  every  subcategory  of  the  pulp,  paper, 
and  paperboard  industry.  The  BOD5  raw 
waste  loads  that  form  the  basis  of  final 
NSPS  have  been  attained  in  23  of  the  24 
regulated  subcategories.  We  have  also 
adjusted  our  method  of  calculating 
attainable  effluent  concentrations  of 
BOD5  and  TSS  to  account  for  those 
situations  where  B0D5  raw  waste 
concentrations  increase  after  the 
application  of  in-plant  production 
process  controls.  These  modifications 
result  in  final  NSPS  that  are  less 
stringent  than  if  the  proposed 
methodology  were  used.  (This  revised 
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methodology  is  discussed  in  detail  in 
Section  VIII  of  the  Development 
Document.) 

The  end-of-pipe  treatment  systems 
that  form  the  basis  of  final  NSPS  are  the 
same  type  as  those  commonly  employed 
to  comply  with  BPT  effluent  limitations 
but  are  considerably  larger,  especially  in 
the  integrated  segment.  Therefore,  they 
are  more  efficient  in  controlling 
conventional  pollutants.  (For  example, 
the  detention  time  for  biological 
treatment  is  12  rather  than  8  hours.) 
These  larger  systems  are  now  employed 
at  mills  in  many  subcategories  of  this 
industry.  Although  these  larger  systems 
are  not  employed  at  mills  in  all 
subcategories,  the  technology  is  readily 
available.  These  systems  can  be 
designed,  constructed,  and  operated  at 
new  sources  in  every  subcategory  of  the 
pulp,  papei,  and  paperboard  industry 
and.  in  combination  with  commonly 
employed  production  process  controls. 
are  capable  of  meeting  the  fi.nal  NSPS. 

The  combination  of  reduced  raw 
waste  loads  (attainable  through  the 
application  of  commonly  employed  in- 
plant  production  process  controls)  and 
more  efficient  end-of-pipe  treatment 
systems  (that  can  be  designed  and 
employed  in  this  industry)  form  the 
basis  of  NSPS.  This  combination  of 
technologies  results  m  con\  entional 
pollutant  limitations  that  have  not  been 
achieved  at  existing  mills  in  e\cry 
subcategory.  This  is  because  the  more 
efficient  treatment  systems  have  not 
been  employed  at  m.ills  in  every 
suh(,ategory  where  raw  waste  loads 
h.ive  been  reduced  to  the  levels  on 
which  NSPS  are  based.  There  is  no 
reason  why  the  NSPS  end-of-pipe 
treatment  systems  would  be  less 
efficient  in  controlling  the  conventional 
pollutant  raw  waste  concentrations  that 
result  from  implementation  of  m-plant 
controls  than  if  these  controls  were  not 
employed.  Therefore,  the  fact  that  in 
some  subcategories  there  is  iio  mill  that 
currently  meets  final  NSPS  does  not 
mean  that  the  technologies  which  form 
the  basis  of  NSPS  are  not  demonstrated. 
in  fact,  final  NSPS  have  been  attained  at 
mills  where  every  major  pulping  and 
bleaching  process  (bleached  kraft, 
unbleached  kraft,  groundwood.  semi- 
chemical,  sulfite,  deink,  and  other 
secondary  fiber)  and  papermaking 
process  are  employed. 

The  technologies  that  form  the  basis 
of  final  NSPS  either  are  now  employed 
or  are  available  for  application  in  every 
subcategory  of  the  pulp,  paper,  and 
paperboard  industry  and  represent  the 
best  demonstrated  control  technology 
for  conventional  pollutants.  Because  we 
have  determined  that  the  technology 


bases  of  final  NSPS  are  fully 
demonstrated  and  that  NSPS  are 
attainable,  we  have  rejected  the 
commenter's  alternative  that  NSPS  be 
based  on  the  average  of  the  final 
effluent  levels  actually  attained  by  at 
least  two  of  the  "best  performers"  in 
each  subcategory.  This  alternative  is 
clearly  feasible,  but  does  not  reflect  the 
best  demonstrated  technology  available 
to  new  sources. 

C  BA  T Limitations  and  S'SPS  for 

Ctiloroform 

Chloroform  limits  were  proposed  for 
those  subcategories  where  chlorine  or 
chlorine-containing  compounds  are  used 
to  bleach  pulp.  The  technology  basis  of 
the  proposed  limitations  was  biological 
treatment  capable  of  attaining  BPT 
effluent  limitations.  Proposed  limits 
were  based  on  the  highest 
concentrations  found  in  biological 
s\s'rms  at  nulls  where  BPT  limitations 
are  being  achieved.  Commenters 
provided  additional  chloroform  data  and 
identified  nine  mills  with  closed 
biological  system.s  (either  oxj'gen- 
activated  sludge  or  deep  tank  aeration 
systems)  where  chloroform 
volatilization  is  inhibited.  The 
commenters  asserted  that  these  mills 
would  exceed  the  proposed  chloroform 
limit  even  if  BPT  were  attained. 

Based  on  our  analysis  of  all  available 
chloroform  data,  we  agree  that  the  nine 
mills  with  closed  systems  are  likely  to 
exceed  the  proposed  chloroform  limit 
even  when  BPT  efCuent  limitations  are 
attained.  However,  at  other  pulp,  paper, 
and  paperboard  facilities  where  BPT, 
B0D5,  and  TSS  limits  are  attained, 
chloroform  is  effectively  controlled.  The 
Agency  has  decided  to  withdraw  the 
proposed  BAT  limitations  for  chloroform 
since  (a)  installation  of  biological 
treatment  assures  adequate  treatment  of 
chloroform  for  all  but  nine  mills  and  (b) 
the  proposed  B.'\T  chloroform 
limitations  cannot  be  achieved  at  the 
nine  mills  without  major  modification  of 
the  existing  closed  biological  treatment 
systems.  Further,  the  incremental 
removal  of  chloroform  that  would  occur 
at  these  nine  mills  is  not  justified  by  the 
non-water  quality  impacts  that  would 
result  from  the  application  of  chloroform 
removal  technology.  We  have  estimated 
that  compliance  with  proposed 
chloroform  limitations  would  increase 
the  energy  used  to  operate  wastewater 
treatment  systems  by  over  70  percent  at 
these  nine  mills.  Attainment  of  proposed 
BAT  chloroform  limitations  would  result 
in  capital  and  total  annual  costs  of  S26.9 
million  and  $12.5  miUion  (1982  dollars), 
respectively. 

The  Agency  has  also  decided  to 
withdraw  the  proposed  NSPS  for 


chloroform.  We  anticipate  that 
chloroform  will  be  effectively  controlled 
at  new  sources  through  the  application 
of  open  biological  treatment  systems; 
closed  biological  treatment  systems  are 
now  employed  at  only  about  4.7  percent 
of  the  existing  direct  discharging  mills. 

D.  BAT  Effluent  Limitations.  NSPS. 
PSES.  and  PSNS  for  PCP  and  TCP 

In  January  of  1981.  KP.\  proposed  BAT 
effluent  limitations  and  .NSPS  for  control 
of  PCP  and  TCP.  Pretreatment  standards 
for  new  and  existing  sources  were  also 
proposed  because  both  toxic  pollutants 
were  found  to  pass  through  the  POTWs. 
The  proposed  limitations  and  standards 
were  based  on  chemical  substitution- 
Industry  commenters  supported  the 
technology  basis  for  proposed  BAT. 
NSPS.  PSES,  and  PSNS  regulations,  but 
felt  that  PCP  limits  should  be  adjusted 
upward  to  account  for  contamination  of 
raw  materials  at  secondary  fiber  mills 
(mills  where  wastepaper  is  processed). 
Commenters  also  stated  that  since 
substitution  is  the  technology  basis  for 
proposed  regulation  of  TCP  and  PCP, 
monitoring  should  not  be  required  for 
these  pollutants  if  they  are  not  used  at 
individual  mills.  Additionally, 
commenters  explained  that  the  proposed 
concentration-based  pretreatment 
standards  would  penahze  those 
facilities  where  significant  water 
conservation  measures  are  practiced. 

EPA  agrees  with  the  commenters  that 
if  these  pollutants  are  not  used, 
dischargers  should  not  be  required  to 
monitor  for  PCP  and  TCP.  In  deciding 
how  to  address  the  issue,  EPA 
concluded  that  the  approach  EPA 
followed  in  establishing  the  1977  zinc 
BPT  limitations  was  preferable  to  the 
approach  EPA  proposed  for  PCP.  TCP, 
and  zinc.  In  1977,  EPA  simply  drafted 
the  effluent  limitations  to  apply  only  to 
those  dischargers  usirig  zinc  compounds 
in  the  manufacturing  process.  Therefore, 
mills  not  using  zinc  compounds  were  not 
subject  to  the  limitations  and  were  not 
required  by  the  regulation  to  monitor  for 
zinc.  EPA  believes  it  makes  sense  to 
promulgate  the  final  limitations  and 
standards  along  these  fines,  rather  than 
making  them  apply  to  all  facilities. 
However,  the  regulations  will  require 
facihties  not  using  chlorophenolic- 
containing  biocides  to  certify  to  that 
effect.  Permit-issuing  authorities  may 
find  it  necessary  to  require  that  specific 
monitoring  programs  be  instituted  at 
individual  mills  if  PCP/TCP 
contamination  is  suspected  or  to  confirm 
that  significant  quantities  of  PCP  and 
TCP  are  not  being  discharged. 

The  Agency  also  agrees  that  the 
proposed  concentration-based  limits 
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might  discourage  the  implementation  of 
water  conservation  technologies  at 
some  mills.  Therefore,  final  pretreatment 
standards  include  a  mathematical 
formula  that  accounts  for  flow 
differences  to  assure  that  low-flow  mills 
are  not  penalized. 

Our  analysis  of  additional  data 
received  with  the  comments  indicates 
that  it  is  appropriate  to  adjust  PCP  limits 
at  secondary  fiber  mills  to  account  for 
contamination.  Therefore,  final  NSPS, 
PSES,  PSNS,  and  BAT  limits  controlling 
PCP  at  secondary  fiber  mills  are  being 
established  at  higher  levels  than  at 
proposal. 

The  Agency  has  also  determined  that 
trace  levels  of  TCP  are  formed  in  the 
bleaching  process  at  mills  where 
chlorine  or  chlorine-containing 
compounds  are  used  to  bleach  pulp.  To 
account  for  this  factor,  final  NSPS, 
PSES.  PSNS,  and  BAT  limits  controlling 
TCP  at  these  mills  are  being  established 
at  higher  levels  than  at  proposal. 

A  survey  of  chemical  manufacturers 
shows  that  the  use  of  biocides  that  do 
not  contain  chlorophenolics  will  result 
in  no  measurable  increases  in 
production  costs  at  existing  or  new  mills 
in  the  pulp,  paper,  and  paperboard 
industry.  Implementation  of  these 
regulations  will  result  in  significant 
reductions  in  the  discharge  of  PCP  and 
TCP.  We  estimate  that  30,200  pounds 
per  year  of  trichlorophenol  and  21,100 
pounds  per  year  of  pentachlorophenol 
will  be  removed  from  industry 
wastewaters  that  are  discharged 
directly  to  navigable  waters.  PCP  and 
TCP  discharges  to  POTWs  will  be 
reduced  by  about  4,510  and  7,460  pounds 
per  year,  respectively. 

E.  BAT  Effluent  Limitations,  NSPS, 
PSES,  and  PSSS  for  Zinc 

In  January-  of  1981,  EPA  proposed  BAT 
effluent  limitations  and  NSPS  for  control 
of  zinc  at  mills  in  the  groundwood 
subcategories  where  zinc  hydrosulfite 
has  historically  been  used  to  bleach 
pulp.  Pretreatment  standards  for  new 
and  existing  sources  were  also  proposed 
because  zinc  was  found  to  pass  through 
the  POTWs.  The  technology  basis  of 
proposed  BAT  limitations  was 
hydroxide  precipitation  and  was 
identical  to  the  technology  basis  of  BPT 
limitations  for  these  subcategories.  The 
Agency  determined  that  these  zinc 
limitations  were  being  achieved  at  all 
existing  direct  discharging  groundwood 
mills  by  implementation  of  chemical 
substitution  (sodium  hydrosulfite  in 
place  of  zinc  hydrosulfite).  Therefore, 
proposed  NSPS,  PSES,  and  PSNS  were 
based  on  chemical  substitution. 

Comments  supported  the  proposed 
zinc  limitations:  therefore,  final  BAT, 


NSPS.  PSES,  and  PSNS  are  the  same  as 
proposed  except  that,  for  the  reasons 
discussed  above,  pretreatment 
standards  will  include  a  mathematical 
formula  to  account  for  flow  differences 
80  that  low-flow  mills  are  not  penalized. 
Also,  to  eliminate  unnecessary 
monitoring  requirements,  the  final 
regulations  for  zinc  apply  only  at  mills 
where  zinc  hydrosulfite  is  used.  As  in 
the  case  of  PCP  and  TCP,  permittees 
must  certify  that  zinc  hydrosulfite  is  not 
used  to  bleach  pulp  in  order  to 
demonstrate  that  the  limitations  and 
standards  should  not  apply  to  their 
specific  facility. 

All  affected  direct  discharging  mills 
are  now  attaining  the  zinc  BAT 
limitations  through  chemical 
substitution.  We  have  estimated  that 
implementation  of  PSES  will  reduce  the 
discharge  of  zinc  to  POTWs  by  44,000 
pounds  per  year  at  a  cost  of  $28,000  per 
year  (1982  dollars).  No  adverse 
economic  impacts  are  expected. 

F.  BA  T  Effluent  Limitations  and  SSPS 
for  Control  of  Polychlonnated  Bipkenyls 
(PCBsJ  m  the  Deink  Subcategory 

Some  wastepapcrs  are  contaminated 
with  PCBs  which  were  once  used  in  the 
manufacture  of  carbonless  copy  paper. 
However,  at  proposal,  only  limited  data 
were  available  on  the  discharge  and 
treatability  of  PCBs  in  the  pulp,  paper, 
and  paperboard  industry.  Thus,  PCB 
effluent  limitations  wore  not  proposed 
for  those  subcategories  where 
wastepaper  is  processed.  Instead,  we 
sought  comments  and  additional  data  on 
the  discharge  of  PCBs  and  explained 
that  EPA  would  evaluate  all  available 
data  between  proposal  and 
promulgation  to  determine  whether  BAT 
limitations  for  control  of  PCBs  are 
appropriate. 

Since  proposal,  the  Agency  has 
obtained  all  available  information  on 
the  discharge  of  PCBs  in  the  pulp,  paper, 
and  paperboard  industry.  We  have 
determined  that  PCB-1242  is  a  pollutant 
of  concern  in  discharges  from  mills  in 
the  deink  subcategory  where  fine  or 
tissue  paper  are  produced.  Therefore, 
concurrent  with  this  final  regulation, 
EPA  is  proposing  BAT  effluent 
limitations  and  NSPS  for  control  of  PCB- 
1242  in  the  deink  subcategory. 

VI.  Costs.  Economic  Impact,  Executive 
Order  12291,  and  Regulatory  Flexibility 
Analysis 

Executive  Order  12291  requires  EPA 
and  other  agencies  to  provide  regulatory 
impact  analyses  for  rules  that  result  in 
an  annual  cost  to  the  economy  of  100 
million  dollars  or  more  or  that  meet 
other  economic  impact  criteria.  The 
Agency  does  not  consider  this  to  be  a 


major  rule  because  it  will  not  result  in 
annual  costs  of  100  miUion  dollars. 
signiHcant  price  increases,  or  significant 
economic  impact. 

The  Regulatory  Flexibility  Act 
requires  EPA  to  consider  the  effects  of 
rules  on  small  entities  and,  if  they  are 
significant  and  affect  a  substantial 
number  of  small  entities,  to  prepare  a 
Regulatory  Flexibility  Analysis.  As 
required  by  the  Act,  EPA  conducted  a 
small  business  analysis  in  conjunction 
with  the  economic  analysis.  EPA 
classified  small  businesses  in  this 
industry  as  those  with  less  than  $10 
million  in  armual  revenues.  Based  on 
Jiis  designation.  EPA  determined  that 
this  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  in  the  pulp, 
paper,  and  paperboard  industry. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required. 

The  Agency's  economic  impact 
assessment  of  this  regulation  is 
presented  in  Economic  Impact  Analysis 
of  Effluent  Limitations  and  Standards 
for  the  Pulp,  Paper,  and  Paperboard 
Industry  (U.S.  EPA,  October  1982).  The 
analysis  details  the  costs  incurred  by 
the  industry  as  a  result  of  this 
regulation,  and  the  impact  of  these  costs 
in  terms  of  profitability,  ability  to  raise 
capital,  reductions  in  production,  price 
increases,  plant  closures,  employment 
and  regional  effects,  and  balance  of 
trade  effects. 

EPA  evaluated  the  impact  of  new  and 
revised  BPT  effluent  Hmitations,  BAT 
effluent  limitations,  PSES,  NSPS.  and 
PSNS.  The  analysis  examined  the 
incremental  costs  beyond  present 
requirements  (i.e..  BFT  for  direct 
dischargers),  except  in  those  cases 
where  the  existing  BPT  regulation  was 
modified.  BCT  compliance  costs  were 
not  included  in  the  economic  impact 
analysis.  In  summary,  EPA  concludes 
that  the  economic  impacts  of  the 
additional  water  pollution  controls 
likely  to  be  incurred  upon 
implementation  of  these  regulations  are 
justified  by  the  benefits  associated  with 
compliance  with  the  effluent  limitations 
and  standards. 

A.  BPT  Effluent  Limitations 

Only  one  of  the  six  subcategories  for 
which  new  or  revised  BPT  limitations 
are  being  established  (the  wastepaper- 
molded  products  subcategory)  will  incur 
compliance  costs.  Four  mills  in  the 
wastepaper-molded  products 
subcategory  are  expected  to  invest  a 
total  of  $8.4  million  and  incur  total 
annual  costs  of  $2.6  million  (1982 
dollars).  EPA  anticipates  that 
compliance  with  BPT  effluent  limitations 
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may  increase  production  costs  by  about 
6.9  percent.  As  discussed  at  proposal,  if 
only  half  of  this  cost  increase  is  passed 
through  to  users  of  molded  pulp 
products,  no  mill  closures  are  expected 
in  the  wastepaper-molded  products 
subcategory. 

B.  BAT  Effluent  Limitations 

No  incremental  impacts  are  expected 
as  a  result  of  BAT  control  of  PCP,  TCP. 
and  zinc.  As  explained  previously,  the 
technology  basis  for  control  of  PCP  and 
TCP  is  chemical  substitution.  A  survey 
of  chemical  suppliers  shows  that  no 
measurable  increase  in  production  costs 
can  be  expected  as  a  result  of  using 
biocides  that  do  not  contain 
chlorophenolics.  Therefore,  the  only 
incremental  costs  that  might  be  incurred 
at  these  mills  as  a  result  of 
implementation  of  the  BAT  effluent 
limitations  are  associated  with 
monitoring  for  PCP  and  TCP.  However, 
since  monitoring  is  not  required  where 
facilities  certify  that  substitute 
chemicals  are  being  used  to  control  PCP 
and  TCP  and  substitution  is  the 
technology  basis  of  BAT  limitations,  we 
anticipate  that  monitoring  will  rarely  be 
required.  We  have  also  determined  that 
all  of  the  affected  mills  are  now 
attaining  the  BAT  zinc  limits  by  using 
bleaching  chemicals  that  do  not  contain 
zinc.  Thus,  no  incremental  costs  are 
anticipated  to  result  from 
implementation  of  BAT.  Therefore,  BAT 
effluent  limitations  for  PCP,  TCP,  and 
zinc  are  not  expected  to  cause 
significant  price  increases,  mill  closures, 
or  unemployment. 

C  PSES 

PSES  limitations  are  expected  to 
result  in  compliance  costs  for  only  one 
indirect  discharging  mill.  One 
groundwood  mill  has  been  identified 
where  zinc  hydrosulfite  is  currently  used 
to  bleach  pulp.  Chemical  substitution  to 
comply  with  the  zinc  pretreatment 
standard  is  expected  to  result  in  an 
annual  compliance  cost  of  $28,000  [1982 
dollars),  which  will  not  affect  the 
viability  of  the  mill.  Any  additional 
costs  will  be  as  a  result  of  monitoring 
for  the  specific  pollutants  regulated  by 
PSES.  However,  since  monitoring  is  not 
required  where  facilities  certify  that 
substitute  chemicals  are  being  used  to 
control  PCP,  TCP,  and  zinc  and 
substitution  is  the  technology  basis  of 
PSES,  we  anticipate  that  monitoring  will 
rarely  be  required.  Thus,  PSES  are  not 
expected  to  cause  significant  price 
increases,  mill  closures,  or 
unemployment. 


D.  NSPS 

Assuming  average  growth  rates  for 
each  product  sector.  EPA  estimates  that 
compliance  with  NSPS  will  result  in 
incremental  capital  costs  of  S27.7  million 
and  total  annual  costs  of  $9.6  million 
{1982  dollars)  for  the  entire  pulp,  paper, 
and  paperboard  industry  for  a  one  year 
period.  Seven  of  14  integrated  mill 
subcategories  might  incur  $24.0  million 
in  capital  investment  costs  and  S8.3 
million  in  total  annual  costs.  Three  of 
nine  secondary  fibers  subcategories 
might  incur  costs  of  S2,4  million  in 
capital  investment  and  $1.0  million  in 
total  annuaLcosts.  One  of  eight 
nonintegrated  subcategories  might  incur 
$05  million  in  capital  investment  and 
So. 3  million  in  total  annual  costs. 

These  predicted  costs  are  expected  to 
cause  an  average  price  increase  of  1.18 
percent,  with  individual  product  price 
increases  run^ina  from.  0  to  3.2  percent. 
Based  upon  the  forecasted  price 
increases.  EPA  estimated  the  reduction 
m  demand  for  pulp  and  paper  products 
and  translated  this  reduction  into 
reductions  in  the  baseline  growth  rate 
for  new  sources. 

EPA  estimat(-s  that  baseline  (BAT 
compliance)  growth  rates  for  the  entire 
industry  would  average  3.0  percent 
annually  over  the  1985  to  1990  period. 
Upon  attainment  of  NSPS.  the  growth 
rate  is  expected  to  drop  marginally  to  an 
annual  growth  rate  of  2.9  percent.  While 
EPA  expects  one  subcategorj',  builders' 
paper  and  roofing  felt,  to  experience  a 
somewhat  largtn  new  source  capacity 
reduction  of  51  percent,  the  projected 
reduction  in  the  annual  growth  rate  is 
small,  from  10  percent  to  0,5  percent. 
Therefore,  EPA  believes  that  this  impact 
would  not  be  major. 

These  reductions  in  capacity 
expansion  are  expected  to  result  in 
small  decreases  in  future  incremental 
employment  forecast  for  the  industry, 
EPA  forecasts  that  baseline  new  source 
expansion  would  create  36,000  jobs;  as  a 
result  of  NSPS,  2200  of  these  jobs  may 
not  be  created  (i.e..  a  potential  exists  for 
a  6  percent  reduction  in  new 
employment.) 

At  the  time  that  proposed  regulations 
were  published,  EPA  did  not  anticipate 
any  effect  on  new  growth  in  the  pulp, 
paper,  and  paperboard  industry.  While 
we  now  predict  that  there  will  be  some 
effect,  the  projected  reductions  in  new 
source  capacity  resulting  from 
implementation  of  this  regulation  are 
small  (from  3.0  to  2.9  percent  annual 
growth).  Thus,  EPA  believes  that  the 
costs  associated  with  compliance  with 
NSPS  are  reasonable  and  economically 
achievable  by  the  pulp,  paper,  and 
paperboard  industry. 


E.  PSNS 

The  technology  basis  for  PSNS 
limitations  is  identical  to  the  technology 
basis  of  PSES — chemical  substitution  to 
limit  the  discharge  of  PCP,  TCP,  and 
zinc.  Therefore,  there  is  no  incremental 
cost  or  economic  impact  attributable  to 
PSNS. 

\'ll.  Pollutants  and  Subcategorie.s  Nut 
Regulated 

A.  Toxic  Pollutants 

Paragraph  8  of  the  modified 
Settlement  Agreement,  approved  by  the 
District  Court  for  the  District  of 
Columbia  on  March  9,  1979  (12  ERC 
1833),  contains  provisions  authorizing 
the  exclusion  from  regulation,  in  certain 
instances,  of  toxic  pollutants  and 
industry  categories  and  subcategories. 

1.  Exclusion  of  Pollutants.  On  January 
28, 1981,  EPA  submitted  an  affidavit 
explaining  that,  for  the  pulp,  paper,  and 
paperboard  industry,  the  Agency,  under 
the  authority  of  Paragraph  8{a)(iii)  of  the 
Settlement  Agreement,  decided  not  to 
regulate  125  of  the  129  toxic  pollutants. 
Based  on  additional  information 
collected  by  the  Agency  or  received  in 
comments,  the  Agency  is  proposing  to 
remove  PCB-1242  from  the  list  of 
excluded  pollutants  for  direct 
dischargers  in  the  deink  subcategory.  As 
explained  previously,  concurrent  with 
this  regulation,  the  Agency  is  proposing 
regulations  for  the  control  of  PCB-1242 
at  direct  discharging  mills  in  the  deink 
subcategory  where  fine  and  tissue 
papers  are  produced. 

In  addition,  as  discussed  previously, 
the  Agency  is  withdrawing  the  proposed 
BAT  limitations  for  chloroform  (see 
Summary  of  Promulgated  Regulation 
and  Changes  from  Proposal). 

Finally,  the  1981  affidavit  excluded 
pollutants  discharged  from  both  direct 
and  indirect  sources.  EPA  has  since 
reexamined  the  data  pertaining  to 
pollutants  discharged  from  indirect 
sources  and  determined  that  different 
rationales  under  Paragraph  8  of  the 
Settlement  Agreement  are  appropriate 
for  some  of  the  pollutants.  Accordingly 
Appendix  B  to  this  notice  lists  those 
toxic  pollutants  for  which  EPA  is 
providing  a  different  rationale  and 
explains  our  reasons  for  not  establishing 
pretreatment  standards  for  those 
pollutants. 

2  Siihcatesones  Excluded.  As 
explained  in  the  preamble  to  the 
proposes  rules,  the  converted  paper 
industry  (SIC  2641,  2642.  2643,  2645, 
2646,  2647,  2648,  2649,  2651,  2652,  2653, 
2654,  2655,  and  2682)  and  the 
ground  wood-chemi-mechanical 
subcategory  have  been  excluded  from 
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regulation  under  the  authority  of 
Paragraph  8(a)(iv)  of  the  Settlement 
Agreement.  (See  46  FR  1430,  January  6, 
1981.) 

B.  Nonconventional  Pollutants 

Nonconventional  pollutants 
associated  with  the  production  of  pulp. 
paper,  and  paperboard  are  color. 
ammonia,  and  resin  and  fatty  acids  and 
their  derivatives.  No  nonconventional 
pollutants  will  be  regulated  through 
establishment  of  BAT,  NSPS,  PSES,  Or 
PSNS. 

1.  Color.  BAT  limitations  were 
established  to  control  the  discharge  of 
color  from  mills  in  the  unbleached  kraft. 
semi-chemical,  and  unbleached  kraft 
and  semi-chemical  subcategories  (39  FR 
18742,  May  29, 1974).  BAT  limitations 
were  also  proposed  but  never 
promulgated  to  control  color  in 
discharges  from  the  dissolving  kraft, 
market  bleached  kraft,  BCT  bleached 
kraft,  fine  bleached  kraft,  and  soda 
subcategories  (41  FR  7685,  February  19. 
1976).  Additional  subcategories  where 
highly-colored  effluents  are  discharged 
include  both  papergrade  sulfite 
subcategories  and  the  dissolving  sulfite 
pulp  subcategory. 

As  a  result  of  further  investigations 
conducted  since  1976,  the  Agency 
explained  at  proposal  that  it  had 
concluded  that  the  discharge  of  color  in 
pulp,  paper,  and  paperboard  industry 
effluents  is  not  of  uniform  national 
concern  and  that  color  would  be 
controlled  on  a  case-by-case  basis  as 
dictated  by  water  quality 
considerations.  Many  comments  were 
received  on  the  proposal  supporting  the 
Agency's  position.  Other  comments 
were  received  encouraging  EP.A  to 
establish  uniform  national  color 
limitations  because  highly-colored 
effluents  are  discharged  from  mills  in  11 
subcategories  and  because  earlier 
Agency  documents  and  proposed  and 
final  regulations  support  establishment 
of  color  limitations. 

The  Agency  is  withdrawing  the 
existing  effluent  limitations  and 
standards  for  color  and  we  are  not 
establishing  any  new  ones  based  on  our 
evaluation  that  color  is  not  a  pollutant 
of  national  significance  in  this  industry. 
In  some  cases,  it  has  been  shown  that 
color  can  interfere  with  light 
transmission  and  the  process  of 
photosynthesis  in  the  aquatic 
environment.  However,  in  most 
instances,  color  is  simply  an  aesthetic 
pollutant.  Thus,  EPA  no  longer  believes 
that  color  is  a  pollutant  of  uniform 
national  concern  in  this  industry. 

2.  Ammonia.  The  Agency  did  not 
propose  establishment  of  ammonia 
limitations  because  there  were  very 


limited  data  available  on  ammonia 
discharges  from  the  pulp,  paper,  and 
paperboard  industry.  EPA  sought 
additional  data  and  requested 
comments  on  the  necessity  for 
establishment  of  uniform  national 
standards  for  control  of  ammonia  in  the 
pap^r  industry. 

Some  commenters  stated  that 
ammonia  should  not  be  regulated  on  a 
uniform  national  basis  because  of  the 
absence  of  wide-spread  receiving  water 
quality  problems  from  routine  industrial 
discharges  of  ammonia.  They  stated  that 
ammonia  occurs  naturally  in  the 
environment,  is  readily  metabolized  to 
nitrite  and  nitrate,  and,  therefore,  is  best 
regulated  on  a  case-by-case  basis.  Other 
commenters  urged  the  Agency  to  collect 
additional  data  on  the  level  of  ammonia 
discharges  and  applicable  treatment 
technologies  to  determine  whether 
effluent  limitations  were  necessary. 

After  reviewing  the  comments  and  all 
available  ammonia  data,  we  decided  not 
to  establish  ammonia  limitations.  In 
reaching  that  decision,  we  found  that 
there  are  only  eight  mills  in  three 
subcategories  where  ammonia-based 
cooking  chemicals  are  used  in  the 
pulping  process.  Resulting  ammonia  raw 
waste  concentrations  range  from  20  to 
340  mg/1.  After  application  of  BPT, 
about  12  to  32  mg/1  of  ammonia  remain, 
depending  on  the  subcategory 
considered.  When  BPT  effluent  limits 
are  met,  about  eight  million  pounds  per 
year  of  ammonia  are  removed  from 
industry  raw  wastes. 

We  have  identified  two  technologies 
capable  of  removing  additional 
ammonia  from  pulp,  paper,  and 
paperboard  industry  wastewaters;  (a) 
conversion  of  existing  biological 
treatment  systems  to  operate  in  a 
nitrification  mode  and  (b)  conversion  to 
the  use  of  a  new  chemical  base  (i.e., 
sodium  or  magnesium).  These 
technologies  are  dicussed  in  detail  in 
Sections  VII  and  VIII  and  Appendix  A 
of  the  Development  Document. 

The  Agency  investigated  the  ammonia 
removal  capability  of  these 
technologies.  We  also  estimated  the 
economic  impact  that  would  result  from 
establishing  ammonia  limitations. 
Uncertainties  exist  in  the  modifications 
required  to  convert  existing  pulp,  paper, 
and  paperboard  biological  treatment 
systems  to  operate  in  a  nitrification 
mode  (i.e.,  proper  detention  time;  sludge 
age.  and  operating  temperature). 
Therefore,  the  Agency  has  assumed  that 
ammonia  limitations,  if  established, 
would  be  attained  through  conversion  to 
a  different  (non-ammonia)  chemical 
base. 

The  Agency  estimates  that  an 
additional  4.45  million  pounds  per  year 


of  ammonia  could  be  removed  from 
wastewater  discharges  from  the  eight 
mills  where  ammonia-based  cooking 
chemicals  are  used.  Capital  and  total 
annual  costs  at  the  eight  mills  would  be 
$167  million  and  $50.4  million, 
respectively.  These  costs  would  result  in 
production  cost  increases  ranging  from 
2.9  to  15.4  percent  and  might  cause  the 
closure  of  four  of  the  eight  mills. 

Because  of  these  projected  severe 
economic  impacts,  the  Agency  has 
determined  that  establishment  of 
uniform  national  standands  for  control 
of  ammonia  is  unwarranted.  If  required 
to  protect  water  quality,  ammonia 
limitations  are  best  established  on  a 
case-by-case  basis. 

3.  Resin  Acids,  Fatty  Acids,  and 
Bleach  Plant  Derivatives.  At  proposal, 
the  Agency  announced  that  we  would 
not  establish  BAT  effluent  limitations 
and  NSPS  to  control  resin  acids,  fatty 
acids,  and  bleach  plant  derivatives 
present  in  pulp,  paper,  and  paperboard 
industry  discharges.  EPA  explained  that 
the  sparsity  of  data  available  on  the 
discharge  of  these  nonconventional 
pollutants  in  this  industry  made  it 
impossible  to  propose  uniform  national 
standards.  In  comments  received  in 
response  to  the  proposal,  some 
commenters  agreed  that,  because  these 
con^pounds  are  effectively  controlled  by 
the  biological  treatment  process, 
limitations  and  standards  are 
unnecessary.  Other  commenters 
encouraged  the  Agency  to  establish 
limitations  because  of  the  toxicity  of 
these  compounds  and  their  resistance  to 
biological  treatment. 

No  new  data  were  submitted  with 
comments.  Data  available  to  the  Agency 
show  that  biological  treatment  (the 
technology  basis  of  BPT  in  those 
subcategories  where  high  levels  of  resin 
acids,  fatty  acids,  and  bleach  plant 
derivatives  are  generated)  is  very 
effective  in  reducing  raw  waste  loadings 
of  resin  acids,  fatty  acids,  and  bleach 
plant  derivatives.  Almost  no  data  are 
available  for  potential  BAT  treatment 
technologies  such  as  foam  separation, 
chemically  assisted  clarification,  ion 
exchange,  or  activated  carbon.  In 
addition,  analytical  methods  have  not 
been  developed  for  measuring  these 
nonconventional  pollutants.  For  the 
above  reasons,  EPA  cannot  establish 
BAT  effluent  limitations  guidehnes  and 
NSPS  for  control  of  resin  acids,  fatty 
acids,  and  bleach  plant  derivatives  on  a 
national  basis, 

VIII.  Non- Water  Quality  Environinental 
Impacts 

Sections  304(b)  and  306  of  the  Act 
require  EPA  to  consider  the  non-water 
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quality  environmental  impacts 
(including  air  pollution,  solid  waste 
generation,  and  energy  requirements)  of 
certain  regulations.  In  conformance  with 
these  provisions,  we  considered  the 
effect  of  this  regulation  on  air  pollution, 
solid  waste  generation,  and  energy 
consumption.  This  regulation  was 
reviewed  by  EPA  personnel  responsible 
for  non-water  quality  I'elated  programs. 
While  it  is  difficult  to  balance  pollution 
problems  against  each  other  and  against 
energy  use,  we  believe  this  regulation 
will  best  serve  often  competing  national 
goals.  The  Administrator  has 
determined  that  the  non-water  quality 
impacts  identified  below  are  justified  by 
the  benefits  associated  with  compliance 
with  the  regulation. 

Implementation  of  these  regulations 
will  not  substantially  inc^'case  air 
pollution,  energy  use,  or  solid  waste 
generation  because  the  technologies  that 
form  the  bases  of  BAT  effluent 
limitations  and  pretreatment  standards 
do  not  require  additional  energy  or 
generate  solid  wastes  and  air  emissions. 

The  Agency  projects  that  attainment 
of  NSPS  will  result  in  an  insignificant 
incremental  increase  in  solid  waste  and 
about  a  2  percent  increase  in  energy  use 
compared  to  attainment  of  BPT  effluent 
limitations. 

We  estimate  that  attainment  of  new 
BPT  effluent  limitations  will  require  the 
use  of  the  equivalent  of  3800  barrels  per 
year  of  residual  fuel  oil,  an  increase  of 
0.0017  percent  of  current  industry  energy 
usage.  Further,  we  estimate  that  an 
additional  110  tons  of  solid  waste  per 
year  will  be  generated.  This  is  equal  to 
0.0042  percent  of  current  wastewater 
solids  generated  in  the  industry. 
Implementation  of  these  regulations  will 
not  substantially  increase  air  pollution. 

Information  on  which  the.'^e  estimates 
are  based  are  contained  in  Siictions  IX, 
X,  XII,  XIII,  XIV,  and  Appendix  A  of  the 
Development  Document. 

IX.  Best  Management  Practices 

Section  304(e)  of  the  Clean  Water  Act 
gives  the  Administrator  authority  to 
prescribe  "best  management  practices" 
(BMPs),  EPA  is  not  now  considering 
promulgating  BMPs  specific  to  the  pulp, 
paper,  and  paperboard  industry 

Upset  and  Bypass  Provisions 

A  recurring  issue  is  whether  industry 
guidelines  should  include  provisions 
authorizing  noncompliance  with  effluent 
limitations  during  periods  of  "upset"  or 
"bypass."  An  upset,  sometimes  called 
an  "excursion,"  is  an  unintentional 
noncompliance  occurring  for  reasons 
beyond  the  reasonable  control  of  the 
permittee.  It  has  been  argued  that  an 
upset  provision  in  EPA's  effluent 


limitations  guidelines  is  necessary 
because  such  upsets  will  inevitably 
occur  even  in  properly  operated  control 
equipment.  Because  technology-based 
limitations  require  only  what  technology 
can  achieve,  it  is  claimed  that  liability 
for  such  situations  is  improper.  When 
confronted  with  this  issue,  courts  have 
disagreed  on  whether  an  explicit  upset 
or  excursion  exemption  is  necessary,  or 
whether  upset  or  excursion  incidents 
may  be  handled  through  EPA's  exercise 
of  enforcement  discretion.  Compare 
Marathon  Oi!  Co.  v.  EPA.  564  F.2d  1253 
(Pth  Cir.  1977)  with  Wevenhaeuserx. 
Cosi.'e.  590  F,2d  1011  (D,C.  Cir,  1978)  and 
Corn  Refiners  Association,  et  al.  v. 
Costle.  594  F.2d  1223  (8th  Cir.  1979).  See 
also  An-.eriLun  Petroleum  Institute  v. 
EPA.  540  F.2d  1023  (10th  Cir.  1976);  CPC 
Internationa!.  Inc.  v.  Trow.  540  F,2d  1320 
(8th  Cir.  1976):  EMC  Corp.  v.  Train.  539 
F.  2d  973  (4th  Cir.  1976). 

An  upset  is  an  unintentional  episode 
during  which  effluent  limits  are 
exceeded;  a  bypass,  however,  is  an  act 
of  intentional  noncompliance  during 
which  waste  treatment  facilities  are 
circumvented  m  emergency  situations. 
We  ha\e,  in  the  past,  included  bypass 
provisions  in  NPDES  permits. 

We  determined  that  both  upset  and 
b>  pass  provisions  should  be  included  in 
.\TUES  permits  and  have  promulgated 
Consolidated  Permit  Regulations  that 
include  upset  and  bypass  provisions. 
(See  45  FR  33290.  May  19,  1980;  40  CFR 
122.60.)  The  upset  provision  establishes 
an  upset  as  an  affirmati\  e  defense  to 
prosecution  for  violation  of  technology- 
based  effluent  limitations.  The  bypass 
provision  authorizes  bypassing  to 
prevent  loss  of  life,  personal  injury,  or 
severe  property  damage.  Consequently. 
although  permittees  in  the  pulp,  paper. 
and  paperboard  industry  will  be  entitled 
to  upset  and  bypass  provisions  in 
NPDES  permits,  these  final  regulations 
do  not  address  these  issues. 

XI.  Variances  and  Modifications 

Upon  the  promulgation  of  this 
regulation,  the  efiluent  limitations  for 
the  appropriate  subcategory  must  be 
applied  in  all  Federal  and  State  NPDES 
permits  thereafter  issued  to  direct 
discharges  in  the  pulp,  paper,  and 
paperboard  industry.  In  addition,  on 
promulgation,  the  pretreatment 
limitations  are  directly  applicable  to 
indirect  dischargers. 

For  the  BPT  effluent  limitations,  the 
only  exception  to  the  binding  limitations 
is  EPA's  "fundamentally  different 
factors"  variance  (see  E.  I.  duPont  de 
Nemours  and  Co.  v.  Train.  430  US,  112 
(1977);  Weyerhaeuser  Co.  v.  Costle. 
supra).  This  variance  recognizes  factors 
concerning  a  particular  discharger  that 


are  fundamentally  different  from  the 
factors  considered  in  this  rulemaking. 
Although  this  variance  clause  was  set 
forth  in  EPAs  1973-1976  industry 
regulations,  it  is  now  included  in  the 
NPOF^S  regulations  and  wiil  not  be 
included  m  the  specific  pulp,  paper,  and 
paperboard  industry  regulations  (see  the 
NPDES  regulations  at  40  CFR  Part  125,  . 
Subpart  D).  The  BAT  limitations  in  these 
regulations  are  also  subiect  to  EPA's 
"fundamentally  different  factors" 
variance, 

Pretreatment  standards  for  existing 
sources  are  subject  to  the 
"fundamentally  different  factors" 
variance  and  credits  for  pollutants 
removed  by  POTWs  (see  40  CFR  403.7 
and  403.13).  Pretreatment  standards  for 
new  sources  are  subject  only  to  the 
credits  provision  in  40  CFR  403,7. 

NSPS  are  not  subject  to  EPA's 
"fundamentally  different  factors" 
variance  or  any  statutory  or  regulatory 
modifications  (see  duPffnt  v.  Train, 
supra). 

XII.  Relationship  to  NPDES  Permits 

The  BPT  and  BAT  limitations  and 
NSPS  in  this  regulation  will  be  applied 
to  individual  pulp,  paper,  and 
paperboard  mills  through  NPDES 
permits  issued  by  EPA  or  approved 
State  agencies  under  Section  402  of  the 
Act.  As  discussed  in  the  preceding 
section  of  this  preamble,  these 
limitations  must  be  applied  in  all 
Federal  and  State  NPDES  permits 
except  to  the  extent  that  variances  and 
modifications  are  expressly  authorized. 
Other  aspects  of  the  interaction  of  these 
regulations  and  NPDES  permits  are 
discussed  below. 

One  issue  which  warrants 
consideration  is  the  effect  of  these 
regulations  on  the  powers  of  NPDES 
permit-issuing  authorities.  The 
promulgation  of  these  regulations  does 
not  restrict  the  power  of  any  permitting 
authority  to  act  in  any  manner 
consistent  with  law  or  these  or  any 
other  EPA  regulations,  guidelines,  or 
policy.  For  example,  even  if  this 
regulation  does  not  control  a  particular 
pollutant,  the  permit  issuer  may  still 
limit  such  a  pollutant  on  a  case-by-case 
basis  when  limitations  are  necessary  to 
carry  out  the  purposes  of  the  Act.  In 
addition,  to  the  extent  that  State  water 
quality  standards  or  other  provisions  of 
State  or  Federal  law  require  limitation 
of  pollutants  not  covered  by  these 
regulations  (or  require  more  stringent 
limitations  on  covered  pollutants),  such 
limitations  must  be  applied  by  the 
permit-issuing  authority, 

A  second  topic  that  warrants 
discussion  is  the  operation  of  EPA's 
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NPDES  enforcement  program,  many 
aspects  of  which  were  considered  in 
developing  these  regulations.  We 
emphasize  that,  although  the  Clean 
Water  Act  is  a  strict  liability  statute,  the 
initiation  of  enforcement  proceedings  by 
EPA  is  discretionary.  We  have  exercised 
and  intend  to  exercise  that  discretion  in 
a  manner  that  recognizes  and  promotes 
good  faith  compliance  efforts. 

XIII.  Public  Participation-Responses  to 
Major  Comments 

Numerous  agencies  and  groups  have 
participated  in  this  study  of  the  pulp, 
paper,  and  paperboard  industry.  The 
Agency  solicited  comments  on  the 
proposed  -ules  and  on  the  Development 
Document  and  economic  analysis 
supporting  the  proposal. 

The  comment  period  (except  for  BCT) 
ended  on  June  9,  1981.  (The  BCT 
comment  period  will  end  60  days  after 
proposal  of  a  new  BCT  methodology  and 
the  new  BCT  limitations  for  this 
category).  Sixty-one  persons  or  groups 
submitted  comments  on  non-BCT  issues. 
Comments  were  submitted  by  four  trade 
associations,  34  individual  companies, 
nine  private  citizens,  eight 
environmental  groups,  four  state 
agencies,  and  two  engineering 
consultants  representing  industrial 
clients. 

The  Agency  held  a  public  hearing  on 
the  proposal  on  March  6. 1981  in 
Washington,  D.C.  Technical  Workshops 
were  held  on  February  24. 1981  in 
Seattle,  Washington,  on  February  26, 
1981  in  Chicago,  Illinois,  and  on  March 
5, 1981  in  Washington.  D.C. 

Individual  public  comments  received 
on  the  proposed  regulation  and  our 
responses  are  presented  in  a  report 
"Responses  to  Pubhc  Comments, 
Proposed  Pulp.  Paper,  and  Paperboard 
Industry  Effluent  Guidelines  and 
Standards,"  October  1982,  which  is  part 
of  the  public  record  of  this  rulemaking. 
A  summary  of  the  major  comments  that 
are  not  discussed  elsewhere  in  this 
preamble  and  the  Agency's  responses 
follows. 

1.  Comment:  In  calculating  the  end-of- 
pipe  concentrations  for  NSP.  EPA 
inaccurately  calculated  the  final  effluent 
concentrations  representative  of  the 
"best  performers."  EPA  calculated  the 
concentrations  achievable  at  best 
performers  by  dividing  long-term 
average  mass  discharge  levels  by  the 
flow  on  which  BPT  effluent  limitations 
are  based,  rather  than  the  average  flow 
of  the  best  performing  mills.  Dividing  the 
mass  levels  by  the  higher  BPT  flow 
overstates  the  performance  of  the  end- 
of-pipe  treatment  systems  used  at  the 
best  performing  mills.  The  actual 
effluent  concentration  achieved  at  these 


mills  (actual  average  mass  discharge 
divided  by  actual  average  flow)  is  a 
much  more  valid  representation  of  the 
tppatment  performance  capability  of  the 
end-of-pipe  treatment  systems  employed 
at  best  performing  mills. 

As  a  substitute,  the  commenter 
proposed  two  alternatives;  (1)  setting 
.NSPS  equal  to  the  average  of  final 
effluent  levels  actually  attained  by  two 
or  more  of  the  best  performers  in  each 
subcategory,  or  (2)  basing  NSPS  on  the 
performance  of  external  treatment 
systems  from  one  set  of  best  performers 
with  the  performance  of  internal 
controls  from  another  group  of  mills. 

Response:  As  stated  previouslv.  the 
technology  basis  of  the  propo.sed  NSPS 
was  commonly  employed  in-;jiant 
produLtion  process  control  technologies 
plus  the  application  of  end-of-pipe 
(."■patment  of  the  type  that  formed  the 
basis  of  BPT  effluent  limitations  (i.e., 
biological  treatment  or  primary 
clarification).  The  proposed  limitations 
were  generally  determined  by 
multiplying  (a)  typical  wastewater  flows 
for  new  sources  in  each  subcategory 
after  implemtentation  of  in-plant 
controls  and  (b)  effluent  concentrations 
determined  from  analysis  of  control 
technology  performance  data  for  end-of- 
pipe  treatment  systems. 

The  commenter  apparently 
misunderstood  how  EPA  determined  the 
effluent  concentrations  determined  from 
analysis  of  control  technology 
performance  data.  In  determining 
achievable  effluent  concentrations,  EPA 
relied  on  the  removal  capabilities  of 
end-of-pipe  treatment  systems 
exclusively.  EPA  did  not  include  added 
production  process  controls  as  part  of 
its  technology  option  for  defining 
effluent  concentrations.  (Some  limited 
in-plant  controls  were  included  in  the 
technology  basis  of  final  BPT 
limitations).  However,  the  commenter's 
description  of  the  option  assumes  that 
EPA  based  the  final  effluent 
concentrations  corresponding  to  this 
technology  option  on  a  smaller  end-of- 
pipe  treatment  system  and  added 
internal  production  process  controls. 

In  developing  its  option,  EPA  relied  on 
the  performance  of  the  best  performing 
mills  to  determine  what  end-of-pipe 
effluent  loads  to  establish.  EPA  took  the 
final  average  discharge  loads  of  BOD5 
and  TSS  achieved  by  the  best 
performers  and  divided  these  by  the 
flow  that  formed  the  basis  of  the  BPT 
limitations  to  determine  what  effluent 
concentrations  had  to  be  achieved  to 
meet  the  discharge  loads  of  the  best 
performers  if  only  end-of-pipe  treatment 
were  employed.  EPA  found  that  the 
necessary  concentrations  could  be 
achieved  by  using  the  BPT  end-of-pipe 


treatment  system  [biological  treatment 
or  primary  clarification)  and  expanding 
it.  Because  the  expanded  BPT  end-of- 
pipe  treatment  system  is  fully  capable  of 
meeting  the  discharge  loads  of  the  best 
performers  without  added  reduction  in 
flow  or  raw  waste  load,  EPA  used  the 
BPT  flows  and  did  not  design  or  cost  in- 
process  controls  (to  reduce  flow  or  raw 
waste  load)  in  determining  the  effluent 
concentration  component  of  the  NSPS 
proposed  treatment  option.  Therefore, 
EPA  neither  failed  to  address  the  impact 
of  a  reduction  in  flow  on  the  final 
effluent  concentration  nor  overstated 
the  performance  of  the  end-of-pipe 
treatment  system?  for  its  technology 
option.  (See  Chapter  VIII  of  the 
Development  Document  for  a  more 
complete  explanation.) 

In  stating  that  EPA  incorrectly 
calculated  effluent  concentrations,  the 
commenter  actually  defined  another 
technology  option.  The  commenter's 
option  includes  internal  process  controls 
and  a  smaller  BPT  end-of-pipe  treatment 
system  to  meet  the  discharge  loads  of 
the  best  performers.  We  agree  with  the 
commenter  that  the  effluent 
concentrations  could  be  higher  under 
this  option  since  the  flow  would  be 
lower.  Either  technology  option  results 
in  attainment  of  the  discharge  levels 
achieved  by  the  best  performers; 
however,  the  higher  effluent 
concentrations  attained  in  the 
commenter's  option  would  mean  that 
NSPS  using  those  concentrations  would 
be  less  stringent  than  those  in  EPA's 
option. 

EPA  did  not  adopt  the  option 
identified  by  the  commenter  because  the 
effluent  concentrations  on  which  EPA's 
technology  option  is  based  better  reflect 
the  effluent  concentrations  that  new 
sources  can  achieve  and  many  existing 
sources  are  achieving.  The  commenter's 
technology  option  discusses  another 
technology  option  for  achieving  the 
average  final  effluent  loads  attained  by 
the  "best  performers,"  but  it  does  not 
reflect  the  capability  of  new  sources  to 
build  larger  end-of-pipe  treatment 
systems  to  attain  lower  effluent 
concentrations.  In  fact,  these  larger 
systems  are  already  used  by  many  of 
the  best  performers  and  are  achieving 
the  effluent  concentrations  EPA  has 
selected. 

EPA  also  rejected  the  two  alternatives 
offered  by  the  commenter.  As  explained 
in  Section  V  of  this  preamble  (Summary 
of  Promulgated  Regulation  and  Changes 
From  Proposal),  the  first  alternative  is 
feasible  but  does  not  reflect  the  best 
technology  available  to  new  sources. 
While  our  NSPS  option  incorporates 
some  aspects  of  the  second  alternative, 
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the  latter  alternative  results  in  generally 
less  stringent  standards  than  either  our 
alternative  or  the  commenter's  first 
alternative.  Since  we  rejected  the  final 
standards  attained  by  the  first 
alternative  as  not  representative  of  the 
best  available  demonstrated  technology. 
we  determined  that  the  second 
alternative  was  similarly  deficient. 
Nevertheless,  in  meeting  the  final 
standards  we  have  established, 
dischargers  may  use  any  combination  of 
technology  options  they  choose. 

2.  Comment:  Teriiary  treatment  (i.e., 
chemically  assisted  cl.irification  or 
CAC)  should  form  the  technologv  basis 
of  the  BAT/NSPS/PSES/PS\S    " 
regulations  for  the  toxic  pollutants 
pentachlorophenol  (PCP). 
trichlorophenol  (TCP),  and  zinc. 

Re^^ponse:  Chemically  assisted 
clarification  (CAC)  is  an  end-of-pipe 
treatment  technology  primarily 
employed  to  effect  a  further  rv^duction  in 
suspended  solids  than  can  !,)e  attcuned 
through  application  of  biological 
treatment  only.  No  data  were  submitted 
with  comm.ents,  nor  are  we  aware  of 
any  data,  that  would  allow  the  Agency 
to  establish  a  relationship  between 
removal  of  suspended  solids  and 
removal  of  the  three  toxic  pollutants 
[PCP.  TCP.  and  zinc).  Therefore,  the 
Agency  is  unable  to  establish 
rrgulations  for  control  of  PCP,  TCP.  and 
zinc  based  on  CAC.  Further,  iiased  on 
available  data,  the  Agency  determined 
that  PCP.  TCP,  and  zinc  can  be 
effectively  controlled  through  chemical 
substitution  Limitations  based  on 
chemical  substitution  will  lead  to 
significant  removals  of  regulated  toxics. 
(Total  removal  is  not  achieved  because 
some  wastepapers  are  contaminated 
with  low  levels  of  pontachloro;iheno! 
and  because  low  levels  of 
trichlorophenol  are  formed  v\hen  pulp  is 
bleached  with  chlorine  or  chlorine- 
containing  compounds.)  Thus,  EP.'V  is 
basing  final  regulations  controlling  PCP, 
TCP.  and  zinc  on  chemical  substitution. 

3.  Comment:  Analvtical  techniques  for 
trichlorophenol  and  pentachlorophcnol 
should  be  specified.  Ifanalytic.il 
techniques  used  at  pulp,  priper.  and 
p,iperboard  mills  are  different  from 
those  specified  by  EPA,  it  \\  cuid  be  the 
discharger's  responsibility  to  prove  the 
relationship  between  the  techniques. 

Response:  In  the  Development 
Document,  EPA  has  identified  all  of  the 
analytical  procedures  used  to  generate 
the  data  on  which  final  effluent 
limitations  and  standards  are  based. 
Pentachlorophenol  and  trichlorophenol 
were  analyzed  by  the  standard  method 
number  825  specified  in  44  FR  69464 
(December  3, 1979)  and  by  the  use  of  the 
quality  assurance/quality  control  (QA/ 


QC)  procedures  specified  in: 
"Procedures  for  Analysis  of  Pulp,  Paper, 
and  Paperboard  Effluents  for  Toxic  and 
Nonconventional  Pollutants,"  U.S.  FP.A, 
Washington,  D.C.,  December  1980. 

4.  Co.7;men/.- Commenters  stated  th.'it 
use  of  the  99th  percentile  in  determining 
daily  maximum  variability  factors 
would  result  in  three  to  four  violations 
of  maximum  day  limitations  per  year, 
even  at  mills  complying  with  the 
guidelines.  Therefore,  a  99.7  or  a  99.9 
confidence  interval  should  be  seler'ed. 
the  997  percentile  corresponding  to 
about  one  violation  per  year  and  the  99.9 
percentile  to  about  one  violation  every 
five  \pars  (the  life  of  the  average 
permit). 

Response:  The  99th  percentile  was 
used  v%hen  establishing  BPT  effluent 
limitations  for  the  pulp  and  paper 
industry  in  1974  and  1977.  In  our  January 
6  proposal,  we  again  chose  the  99th 
percentile  to  account  for  effluent 
variability.  With  this  confidence  level,  it 
is  expected  that  99  percent  of  the  daily 
values  will  fall  below  the  limitation  for  a 
properly  designed  and  operated 
treatment  plant.  This  would  correspond 
to  three  to  four  violations  of  daily 
maximum  limitations  every  year  if  daily 
monitoring  is  required.  The  use  of  99th 
percentile  is  an  acceptable  and 
commonly  used  method  to  set  limits, 
balances  the  need  to  allow  for  the 
variabiUty  expected  of  a  well  operated 
plant,  and  insures  the  proper  operation 
of  that  plant.  The  use  of  the  99th 
percentile  does  not  adversely  affect 
industry  or  subject  industry  to  the  real 
possibility  of  unnecessary  enforcement 
actions.  Although  the  Clean  Water  Act 
is  a  strict  liabiHty  statute,  the  initiation 
of  enforcement  proceedings  by  EPA  is 
discretionary.  We  have  exercised  and 
intend  to  exercise  that  discretion  in  a 
manner  that  recognizes  and  promotes 
good  faith  compliance  efforts. 

5.  Comment:  The  Agency's  decision  to 
use  all  currently  available  performance 
data  in  setting  B0D5  limitations  is 
proper  However,  permit  writers  and  the 
Enforcement  Division  should  be  made 
aware  of  whether  guidelines  were 
developed  using  refrigerated  BOD5  data. 
Sample  refrigeration  may  mask  seasonal 
effects  on  final  effluent  B0D5  and 
su!)sequently  ai'fert  variability. 

Rt-sponse:  A  cooperative  effort  to 
study  the  effects  of  refrigerated/ 
unrefrigerated  samples  was  undertaken 
by  the  Agency  and  representatives  of 
the  industry.  Results  of  this  study  hwve 
been  published  in  An  Evaluation  nf  the 
Effects  of  Sample  Storage  Conditions  on 
the  Measurement  of  BODS.  E.  C.  Jordan 
Co.,  Portland,  Maine,  September,  1982. 

This  study  included  an  assessment  of 
industry  sampling  and  analysis 


techniques,  a  literature  review,  a 
laboratory  study,  and  an  evaluation  of 
parallel  B0D5  (refrigerated  and 
unrefrigerated  sample  storage)  data. 
Several  statistical  procedures  were  used 
to  evaluate  paired  refrigerated  and 
unrefrigerated  data  sets.  Nonlinear 
regression  analyses,  multiple  regression 
analyses,  and  log  10  transform 
relationships  were  tested,  but  none  were 
successful  in  providing  a  model  to 
adequately  characterize  the  relationship 
between  refrigerated  and  unrefrigerated 
BOD5data.  Investigations  showed  that 
the  effects  of  sample  storage  conditions 
on  measured  final  effluent  BODS  values 
were  small  in  magnitude.  The  effects 
were  variable  on  a  mill-to-mill,  day-to- 
day, and  season-to-season  basis 
Therefore,  all  data  regardless  of 
refrigeration  status  have  been 
considered  in  establishing  BOD5 
effiuent  limitations.  Standard  collection 
procedures,  including  refrigerated 
sample  collection  techniques,  shall  be 
followed  when  collecting  samples  to 
determine  compliance  with  conventional 
pollutant  limitations. 

6.  Comment:  A  distinction  should  be 
made  between  papergrade  sulfite  mills 
where  fine  and  tissue  papers  are 
produced. 

Response:  Raw  waste  load  data 
relating  to  fine  paper  and  tissue 
production  were  examined.  No 
significant  differences  in  raw  waste  load 
fiow,  B0D5,  or  TSS  exist  between  fine 
and  tissue  mills  and  there  is  no 
justification  for  distinguishing  between 
production  of  fine  and  tissue  papers.  We 
found  that  the  percentage  of  sulfite  pulp 
produced  on-site  is  a  much  more 
significant  factor  affecting  raw  waste 
loads  than  the  tj'pe  of  product 
manufactured.  A  flow  model  has  been 
developed  to  account  for  the  effect  of 
varying  degrees  of  sulfite  pulping  on  raw 
waste  generation.  This  flow  model  is  a 
major  element  in  the  development  of 
limitations  and  standards  applicable  to 
the  two  papergrade  sulfite 
subcategories. 

7.  Comment:  The  definition  of  the  BCT 
(board,  coarse,  and  tissue)  bleached 
kraft  subcategory  should  be  changed  to 
include  fine  paper  mills  where  ash 
content  in  the  final  product  is  less  than 
12  percent. 

Response:  The  commenters  provided 
no  additional  data  to  support  their 
claims.  Available  data  on  all  fine 
bleached  kraft  mills  with  less  than  12 
percent  filler  were  ree\  alnnted.  The 
rf'gression  analyses  performed  on  the 
data  from  both  subcatesories  did  not 
show  a  statistically  significant 
relationship  between  percent  filler  and 
raw  waste  generation.  In  fart,  we  found 
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that  raw  waste  loads  at  fine  paper  mills 
with  less  than  12  percent  filler  more 
closely  resemble  fine  rather  than  BCT 
bleached  kraft  mill  characteristics.  (See 
Section  IV  of  Development  Document). 
Thus,  a  change  in  the  definition  of  the 
BCT  bleached  kraft  subcategory  is  not 
warranted. 

8.  Comment:  A  detailed  discussion  of 
the  factors  (such  as  mill  size,  age,  raw 
materials,  products,  and  treatment 
costs)  used  in  determining  subcategories 
should  be  provided.  Special 
circumstances  which  exist  at  some  mills 
should  be  recognized  and  mills  should 
be  resubcategorized  accordingly. 
Industry  commenters  have  also 
requested  a  definition  and  formal 
recognition  of  mills  in  the  miscellaneous 
mill  groupings.  Permit  writers  should  be 
provided  guidance  in  establishing 
effluent  limits  for  these  mills,  and 
permits  should  be  negotiated  on  a  case- 
by-case  basis 

Response:  The  Development 
Document  (Section  IV)  provides  a 
detailed  discussion  of  all  factors 
considered  in  subcategorization.  During 
the  comment  period,  representatives  of 
some  mills  provided  process  information 
relating  to  subcategorization.  As 
appropriate,  certain  mills  are  considered 
a  part  of  different  subcategories  now 
than  at  the  time  of  proposal.  These 
changes,  some  of  which  were  discussed 
previously,  are  shown  in  the 
Development  Document. 

When  a  mill  does  not  fit  the  specific 
definition  of  an  individual  subcategory, 
we  consider  this  to  be  a  "miscellaneous" 
mill.  Permits  for  miscellaneous  mills 
must  be  developed  on  a  case-by-case 
basis.  We  encourage  permit  writers  to 
consider  establishmg  allowable 
discharge  levels  by  proration  when  the 
entire  production  at  a  miscellaneous  mill 
can  be  allocated  to  existing 
subcategories.  Therefore,  when  more 
than  one  production  process  is 
employed,  the  total  allowable  discharge 
could  be  determined  by  multiplying  the 
production  associated  with  operations 
representative  of  each  subcategory  by 
the  appropriate  discharge  allowance  for 
each  subcategor>'.  We  do  not  establish  a 
separate  subcategory  for  such  mills 
because  we  cannot  develop  uniform 
national  standards  applicable  to  these 
"miscellaneous"  mills. 

9.  Comment:  Specific  subcategory 
definitions  published  in  the 
Development  Document  are  inconsistent 
with  definitions  in  the  Federal  Register, 
Errors  exist  in  the  Development 
Document  supporting  proposed  rules; 
data  presented  for  individual  mills  are 
not  correct. 

Response:  The  final  Development 
Document  and  regulations  contain 


consistent  definitions.  All  data  in  the 
Dt'velopment  Document,  including 
tables  and  figures,  were  reviewed  for 
accuracy.  Incorrect  data  and 
calculations  were  revised  as 
appropriate.  Final  limitations  and 
standards  refiect  these  changes. 

10.  Comment:  Limitations  for  the 
papergrade  sulfitemarket  pulp 
subcategory  codified  at  Subpart  V  of  the 
Code  of  Federal  Regulations  (40  CFR 
430)  were  promulgated  in  February, 
1976,  but  subsequently  withdrawn  in 
January  1977.  However.  Subpart  V  was 
never  removed  from  the  Code  of  Federal 
Regulations. 

Response:  As  part  of  Interim  Final 
Rulemaking,  (see  41  FR  7&62.  February 
19.  1976),  effluent  limitations  were 
promulgated  for  a  papergrade  sulfite- 
market pulp  subcategory.  These  effluent 
limitations  were  codified  at  Subpart  V, 
40  CFR  Part  430.  Subsequently  in  the 
preamble  to  the  final  rules  (see  42  FR 
1399,  January  6,  1977).  the  Agency 
announced  that  effluent  limitations  for 
the  papergrade  sulfite-market  pulp 
subcategory  would  be  withdrawn  and 
those  mills  originally  included  in  the 
papergrade  sulfite-market  pulp 
subcategory  would  be  included  in  the 
papergrade  sulfite  subcategory.  By 
mistake,  the  withdrawn  Subpart  V  was 
never  removed  from  the  Code  of  Federal 
Regulations.  The  new  Code  of  Federal 
Regulations  for  this  category  will 
indicate  that  Subpart  V  covers  the 
unbleached  kraft  and  semi-chemical 
subcategory. 

11.  Comment:  Industry  commenters 
expressed  concern  that  those 
paperboard  from  wastepaper  mills 
where  recycled  corrugating  medium  is 
processed  would  face  economic 
hardship  if  required  to  meet  the 
proposed  NSPS  regulations. 

Response:  During  a  review  of  its 
subcategorization  scheme,  EPA 
reviewed  data  on  the  raw  waste  loads 
of  paperboard  from  wastepaper 
facilities.  As  discussed  previously,  data 
show  that  higher  waste  loads  occur  at 
m:!Is  where  recycled  corrugating 
medium  is  processed  than  when  other 
types  of  wastepaper  are  processed.  For 
this  reason.  .NSPS  limitations  have  been 
established  that  account  for  the  higher 
raw  waste  loads  charcteristic  of  mills 
where  wastpaper  board  is  produced 
from  recycled  corrugating  medium.  Our 
analysis  indicates  that  these  revised 
standards  will  not  result  in  adverse 
economic  impacts. 

XIV.  Small  Business  Administration 
(SBA)  Financial  Assistance 

The  Agency  is  continuing  to 
encourage  small  manufacturers  to  use 
Small  Business  Administration  (SBA) 


financing  as  needed  for  pollution  control 
equipment.  Three  basic  programs  are  in 
effect:  the  Guaranteed  Pollution  Control 
Bond  Program,  the  Section  503  Program, 
and  the  Regular  Guarantee  Program.  All 
the  SBA  loan  programs  are  only  open  to 
businesses  with  net  assets  less  than  $6 
million,  with  an  average  annual  after- 
tax income  of  less  than  $2  million,  and 
with  fewer  than  250  employees. 

The  guaranteed  pollution  control 
program  authorizes  the  SBA  to 
guarantee  the  payments  on  qualified 
contracts  entered  into  by  eligible  small 
businesses  to  acquire  needed  pollution 
control  facilities  when  the  financing  is 
provided  through  pollution  control 
bonds,  bank  loans,  and  debentures. 
Financing  with  SBA's  guarantee  of 
payment  makes  available  long-term 
financing  comparable  with  market  rates. 
The  program  applies  to  projects  that 
cost  from  $150,000  to  $200,000. 

The  Section  503  Program,  as  amended 
in  July  1980,  allows  for  long-term  loans 
to  small  and  medium-sized  businesses. 
These  loans  are  made  by  SBA-approved 
local  development  companies,  which  for 
the  first  time  are  authorized  to  issue 
Government-backed  debentures  that  are 
bought  by  the  Federal  Financing  Bank, 
an  arm  of  the  U.S.  Treasury. 

Through  SBA's  Regular  Guarantee 
Program,  loans  are  made  available  by 
commercial  banks  and  are  guaranteed 
by  the  SBA.  This  program  has  interest 
rates  equivalent  to  market  rates. 

For  additional  information  on  the 
Regular  Guarantee  and  Section  503 
Programs,  contact  your  district  or  local 
SBA  Office.  The  SBA  coordinator  at 
EPA  headquarters  is  Ms.  Frances 
Desselle  who  may  be  reached  at  (202) 
426-7874. 

For  further  information  and  specifics 
on  the  Guaranteed  Pollution  Control 
Bond  Program,  contact: 

U.S.  Small  Business  Administration,  Office  of 
Pollution  Control  Financing.  4040  North 
Fairfax  Drive,  Rosslyn,  Virginia  22203  (703) 
235-2902. 

XV.  List  of  Subjects  in  40  CFR  Parts  430 
and  431 

Paper  and  paper  products  industry. 
Water  pollution  control.  Waste 
treatment  and  disposal.  Reporting  and 
recordkeeping  requirements, 

XVI.  0MB  Review 

The  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (P.L  96-511).  the 
provisions  concerning  certification, 
which  would  eliminate  certain 
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monitoring  requirements,  that  are 
included  in  this  regulation  will  be 
submitted  for  approval  to  OMB.  They 
are  not  effective  until  OMB  approval  has 
been  obtained  and  the  public  is  notified 
to  that  effect  through  a  technical 
amendment  to  this  regulation. 

XV'II.  Background  Documents 

These  regulations  are  explained  in 
two  major  documents.  EPA's  technical 
conclusions  are  detailed  in  the 
Development  Document  for  Effluent 
Limitations  Guidelines.  New  Source 
Performance  Standards,  and 
Pretreatment  Standards  for  the  Pulp, 
Paper,  and  Paperboard  and  the  Builders ' 
Paper  and  Board  Mills  Point  Source 
Categories.  The  Agency's  economic 
analysis  is  found  in  Economic  Impact 
Analysis  of  Effluent  Limitations  and 
Standards  for  the  Pulp,  Paper,  and 
Paperboard  Industry.  A  summary  of  the 
public  comments  received  on  the 
proposal  and  EPA's  responses  is 
presented  in  "Summary  of  Cc.mments 
and  Responses  on  the  January  1981 
Proposed  Regulations  for  the  Pulp, 
Paper,  and  Paperboard  Industry."  which 
is  part  of  the  public  record  for  this 
regulation. 

On  December  9,  1982,  copies  of  the 
development  document  and  the 
economic  analysis  will  be  available  for 
public  review  in  EPA's  Public 
Ii:formation  Reference  Unit.  Room  2404 
(Rear)  (EPA  Library),  401  M  Street,  S.W., 
Washington.  D.C.  On  January  22,  1983, 
the  complete  Record,  including  the 
Aj^ency's  responses  to  comments  on  the 
proposed  regulation  ( tfi  PR  1430,  January 
6,  1981),  will  be  available  for  review  at 
the  Public  Information  Reference  Unit. 
The  EPA  information  regulation  (40  CFR 
Part  2)  allows  the  Agency  to  charge  a 
reasonable  fee  for  copj'ing.  Copies  of  the 
development  document  and  the 
economic  analysis  may  also  be  obtained 
from  the  National  Technical  Information 
Service,  Springfield,  Virginia  22161  (703/ 
4B7-6000).  A  notice  will  be  published  in 
the  Federal  Register  announcing  the 
a\  rtilability  of  these  documents  from 
NTIS.  (This  should  occur  within  GO  days 
of  publication.) 

Dated:  October  29.  1982, 
Anne  M,  Gorsuch, 

AJaiinistrotor. 

Appendix  A — Abbreviations,  Acronyms, 
and  Other  Terms  Used  in  This  Notice 

Act — The  Clean  Water  Act 
Agency — The  U,S,  Environmental 

Protection  Agency 
BAT — The  best  available  technology 
economically  achievable,  under 
section  301(b)(2)(A)  of  the  Act 


BCT — The  best  conventional  pollutant 

control  technology,  under  section 

301(b)(2)(E)  of  the  Act 
BMPs — Best  management  practices, 

under  section  304(e)  of  the  Act 
BPT — The  best  practicable  control 

technology  currently  available,  under 

section  301(b)(1)(A)  of  the  .'\ct 
Clean  "Water  Act — The  Federal  Water 

Pollution  Control  Act  Amendments  of 

1972  (33  U.S.C.  1251  et  seq.].  as 

amended  by  the  Clean  Water  .\cA  of 

1977  (Public  Law  9.^-217) 
Direct  discharger — A  facility  where 

wastewaters  are  discharged  or  may 

be  discharged  into  waters  of  the 

United  States 
Indirect  discharger — A  f,ic;!it\  where 

wastewaters  are  discharged  or  may 

be  discharged  into  a  publicly  owned 

treatment  works 
N'PDES  permit— A  National  Pollutant 

Discharge  Elimination  System  permit 

issued  under  section  402  of  the  Act 
NSPS — New  source  performance 

standards  under  section  306  of  the  Act 
POTW  or  POTWs— Publicly  owned 

treatment  works 
PSES — Pretreatment  standards  for 

existing  sources  of  indirect 

discharges,  under  section  307(b)  of  the 

Act 
PSXS — Pretreatment  standards  for  new 

sources  of  indirect  discharges,  under 

section  307(c)  of  the  Act 
RCR-A — Resource  Conservation  and 

Recovery  Act  (PL  94-580)  of  1976, 

Amendments  to  Solid  Waste  Disposal 

Act 

.\ppendi\  B — Fxclusion  of  Certain  Toxic 
Pollutants  From  Reguldtinns  .Applicable 
to  Indirect  Dischargers 

For  the  following  reasons,  EPA  is  not 
establishing  pretreatment  standards  for 
the  toxic  pollutants  listed  below: 

The  pollutant  is  detectable  in  the 
effluent  from  only  a  small  number  of 
sources  and  the  pollutant  is  uniquely 
related  to  those  sources: 

benzene 

1,1,1 -Irichloroethane 

l-chlorophenol 

2.4-dichiorophinol 

ethylbenzene 

trichloroethylene 

lead 

The  pollutant  is  susceptible  to 
treatment  in  publicly  owned  treatment 
works  (POTWs)  and  does  not  interfere 
with,  does  not  pass  through,  or  is  not 
otherwise  incompatible  with  POTV\s: 

butyl  benzyl  phthalate  toluene 

diethyl  phthalate  cyanide 

PCB-1242  chlorofnrm 
phenol 

Part  430  of  Title  40  is  revised  to  read 
as  follows: 


PCB-1248 

PCB-1254 

PCB-1260 

naphthalene 

di-n-butyl  phthalate 

tetrachloroethylene 


PART  430— THE  PULP,  PAPER.  AND 
PAPERBOARD  POINT  SOURCE 
CATEGORY 

Cencr.Hl  Pr(i\  isions 

Sec 

430.00  Applicability. 

430.01  General  definitions. 

430.02  Monitoring  requirements.  [Reserved] 

Subpart  A— Unbleached  Kraft  Subcategory 

430.10  Applicability;  description  of  the 
unbleached  kraft  subcategory. 

430.11  Specialized  definitions. 

430.12  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT), 

430.13  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
[Reserved] 

430.14  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

430.15  New  source  performance  standards 
(NSPS). 

430.16  Pretreatment  standards  for  existing 
sources  fPSES). 

430.17  Pretreatment  standards  for  new 

Subpart  B — Semi-Cnemicai  SuDcalegory 

Sec 

430.20  Applicability,  description  of  the  semi- 
chemical  subcategory. 

430.21  Specialized  defmitions. 

430.22  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

430.23  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
(Reserved) 

430.24  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available   • 
technology  economically  achievable 
(BAT). 

430.25  New  source  performance  standards 
(NSPS). 

430.26  Pretreatment  standards  for  existing 
sources  (PSES). 

430  27    Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  C— (Reserved) 

Subpart  D— Unbleactied  Kraft— Neutral 
Sulfite  Semi-Ctiemtcal  (Cross  Recovery) 
Subcategory 

Si", 

430  40     Applicability  descnption  nf  the 
uniileached  Icraft — neutral  sulfite  semi- 
chemical  (cross  recovervi  subcategory 

430.41     Specialized  definitions. 
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430.42  EHIuent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
fBPT]. 

430.43  Effluent  limitaMons  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
(Reserved! 

430.44  Elffluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

430.45  New  source  performance  standards 
(NSPS). 

430.46  Pretreatment  standards  for  existing 
sources  (PSES). 

430.47  Pretreatment  standards  for  new 
sources  [PSNS). 

Subpart  E— Paperboard  From  Wastepaper 
Subcategory 

Sec. 

430.50  Applicability,  description  of  the 
paperbudrd  from  wastepaper 
subcategory, 

430.51  Specialized  definitions, 

430.52  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicdble 
control  technology  currently  available 
(HPT). 

430.53  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
[Reserved] 

430.54  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

430.55  New  source  performance  stanclnrds 
(NSPS), 

430.56  Pretreatment  standards  for  existing 
sources  (PSES), 

430.57  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  F — Dissolving  Kraft  Subcategory 

Sec, 

430.60  Applicability;  description  of  the 
dissolving  kraft  subcategory, 

430.61  Specialized  definitions. 

430.62  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

430.63  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
[Reserved) 

430.64  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

430.65  New  source  performance  standards 
(NSPS). 

430.66  Pretreatment  standards  for  existing 
sources  (PSES). 

430.67  Pretreatment  standards  for  new 
sources  (PSNS).  , 


Subpart  G— Itertiet  Bleached  Kraft 
Subcategory 

Sec 

430.70  Applicability:  description  of  the 
market  bleached  kraft  subcategory. 

430.71  Specialized  definitions. 

430.72  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

430.73  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT).     ' 
[Reserved} 

430.74  Effluent  limitations  representing  the 
degree  of  fifflaent  reduction  attainable  by 
the  applicdt:on  of  the  best  available 
technul'igy  pronomicnlly  achievable 
(BAT). 

430.75  New  source  performance  standards 
(NSPS), 

430.76  Pretreatment  standards  for  existing 
sources  (PSES). 

430.77  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  H— BCT  Bleached  Kraft 
Subcategory 

Sfc, 

4J0  80    Applicibility:  description  of  the  BCT 
bienrhed  kraft  subcategory, 

430  81     Specialized  definitions, 

430,82    Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

430  83     Effluent  limitations  representing  the 
degree  of  effluent  redaction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
[Reserved] 

430,84     Effluent  limitations  representing  the 
degree  of  effiuent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

4J0.85     New  source  performance  standards 
(NSPS). 

430.86  Pretreatment  standards  for  existing 
sources  (PSES), 

430.87  Pretreatment  standards  for  new 
sources  (PSNS), 

Subpart  I— Fine  Bleached  Kraft 
Subcategory 

430  90    Applicability:  description  of  the  fine 
bleached  kraft  subcategory, 

430.91  Specialized  definitions, 

430.92  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT), 

430  93     Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
[Reserved] 

430,94     Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 


technology  economically  achievable 
(BAT). 

430.95  New  source  performance  standards 
(NSPS). 

430.96  Pretreatment  standards  for  existing 
sources  (PSES). 

430.97  Pretreatment  stanaards  for  new 
sources  (PSNS). 

Subpart  J— Papergrade  Sulfite  (Blow  Pit 
Wash)  Subcategory 

Sec. 

430.100  Applicability;  description  of  the 
papergrade  sulfite  (blow  pit  wash) 
subcategory. 

430.101  Specialized  definitions. 

430.102  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

430.103  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
[Reserved] 

430.104  Effiuent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

430.105  New  source  performance  standards 
(NSPS). 

430.106  Pretreatment  standards  for  existing 
sources  (PSES), 

430.107  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  K— Dissolving  Sulfite  Pulp 
Subcategory 

Si'c, 

430.110  Applicability:  description  of  the 
dissolving  sulfite  pulp  subcategory. 

430.111  Specialized  definitions. 

430.112  Effluent  limitations  representing  (he 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

4;  0.113    Effluent  limitations  representing  the 
degree  of  effiuent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
(Reserved] 

430.114  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

430.115  New  source  performance  standards 
(NSPS). 

430.116  Pretreatment  standards  for  existing 
sources  (PSES). 

430.117  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  L— Groundwood-Chemi- 
Mechanical  Subcategory 

Sec. 

430.120  Applicability;  description  of  the 
groundwood-chemi-mechanical 
subcategory. 

430.121  Specialized  definitions. 

430.122  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
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Sec. 

the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

430  123     Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
I  Reserved] 

4J0.124    Effluent  limitations  rpprescniing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT).  [Reservedl 

430.125     New  source  performance  standards 
(NSPSj.  [Reserved] 

4,(0,126     Pretreatment  stand.irds  for  exist)ng 
sources  (PSESj.  [Reserved] 

430.127     Pretreatment  standards  for  new 
sources  [PSNS).  [Reserved] 

Subpart  M — Groundwood-Thermo- 
Mechanical  Subcategory 

430.130  Applicability,  description  of  the 
ground  wood- thermo-mech.i  meal 
subcategory. 

430.131  Specialized  definitions, 

430  132    Effluent  limitations  representing  the 
degree  of  effluent  reduction  altainalile  Iiy 
the  application  of  the  rest  practicable 
control  technology  currentlv  available 
(BPT). 

430  133    Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  !echnolog>  (BCT). 
[Reserved] 

430  134    Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
lechnologv  economically  achievable 
[B.\T]. 

430  135    New  source  performance  standards 
(NSPS). 

430  136     Pretreatment  standards  for  existing 
sources  (PSES). 

430.137    Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  N — Groundwood-CMN  Pages 
Subcategory 

430.140  Applicability;  desciiption  of  the 
groundwood-CMN  papers  subcategory. 

430.141  Specialized  definitions. 

430.142  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

430.143  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
(Reserved] 

430.144  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

430.145  New  source  performance  standards 
(NSPS). 

430.146  Pretreatment  standards  for  existing 
sources  (PSES). 

430.147  Pretreatment  standards  for  new 
sources  (PSNS). 


Subpart  O — Groundwood-Fine  Papers 
Subcategory 

Sec 

430,150     Applicability;  description  of  the 
groundwood-fine  papers  subcategory. 

430  151     Specialized  definitions. 

430,152     Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainaiile  !> 
the  application  of  the  best  practicable 
control  technologv  currently  available 
(BPT). 

430  153     Effluent  limitations  rfpresr-nting  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
[Reserved] 

430  154     Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

430  155    Nevv  source  performance  standards 
(NSPS). 

430.156    Pretreatment  standards  for  existing 
sources  (PSES). 

430  157    Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  P— Soda  Subcategory 

430160    Applicability;  description  of  the 

soda  subcategory. 

430.161  Specialized  definitions. 

430.162  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

430  163     Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
(Reserved) 

430  164     Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

430  165     Nevv  source  performance  standards 
(NSPS). 

430.166    Pretreatment  standards  for  existing 
sources  (PSES). 

430  167    Pretreatment  standards  for  new 
sources  (PSNS) 

Subpart  Q— Deink  Subcategory 

Sec 

430  170    Applicability;  description  of  the 

deink  subcategory. 

430.171  Specialized  definitions. 

430.172  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  cairentiv  available 
(BPT). 

430.173  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
(Reserved) 

430  174    Effluent  limitations  representina  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 


Sec 

430,175     New  sourre  performance  standards 

INSF'SI 
430  176     Pretreatment  standards  for  existing 

sources  (PSES). 
430.177    Pretreatment  standards  for  new 

sources  (PSNS). 

Subpart  R— Nonintegrated-Fine  Papers 

Subcategory 

Sec. 

430.180  Applicability;  description  of  the 
nonintegrafed-fine  papers  subcategory. 

430.181  Specialized  definitions. 

430.182  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BFD, 

4.30.183    Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
(Reserved) 

430.184  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

430.185  New  source  performance  standards 
(NSPS). 

430.186  Pretreatment  standards  for  existing 
sources  (PSES). 

430.187  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  S— Nonintegra:eO-Tissue  Pape'-s 
Subcategory 

430.190    Applicability;  description  of  the 

nonintegrated-tissue  papers  subcategory. 
430 191     Specialized  definitions. 

430.192  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

430.193  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
[Reserved] 

430.194  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

430.195  New  source  performance  standards 
(NSPS). 

430.196  Pretreatment  standards  for  existing 
sources  (PSES). 

430.197  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  T— Tissue  From  Wastepaper 
Subcategory 

430  200    Ap[';];. ,.:!);'.,;>:  description  of  the 
tissue  from  wastepaper  subcategory, 

43(1,201     Specialized  definitions, 

430.202    Effluent  limitations  represeniinj^  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BIT). 
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Sec. 

430.203  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

I Reserved I 

430.204  Effluent  limitationB  representing  the 
degree  of  effluent  reduction  attainable  by 
fhp  application  of  the  best  available 
technology  economicallv  achievable 
(BAT). 

430.205  ^^ew  source  performance  standards 
(NSPS). 

430.206  Pretreatment  standards  for  e.xisting 
sources  (PSES). 

430.207  Pretreatment  standards  for  nt'w 
sources  [PSNS). 

Subpart  U— Papergrade  Sulfite  (Drum 
Waah^  Subcatagory 

S.'c. 

4.30.210     Applicability;  description  of  the 

papergrade  sulfite  (drum  washl 

subcategory. 

430.211  Specialized  definitions. 

430.212  Effluent  lirrufations  representing  the 
degree  ofeflluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
fBPT). 

430.213  ELffluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
(Reserved] 

430  2J4     Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  econoraicallv  achievable 
(BAT). 

430,215    New  source  performance  standard.s 
(NSPS). 

4.!0.217     Pretreatment  standards  for  existing 
sources  (PSES). 

430.219  Pretreatment  standards  for  new 
sources  (PS\S). 

Subpart  V— UnbJeached  Kraft  and  Semi- 
Chemical  Subcategory  , 

430.220  Applicability:  description  of  the 
unbleached  kraft  and  semi-chemical 
subcategory. 

430.221  Specialized  definitions. 

430.222  Effluent  limitaiions  representing  th>' 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT).  [Reserved] 

430.223  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT), 
[Reserved] 

430.224  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
th»  application  of  the  best  available 
technology  scanomicailv  achievable 
(BAT). 

430.225  Sew  source  performance  standards 
(NSP81. 

430.228    PretPsatment  standards  for  exisfina 

aourras  (PSS). 
430.227    Pretreatment  standards  for  new 

sources  (PSNS).(PSNS). 


Subpart  W— Wastepaper-Molded  Products 
Subcategory 

Sec. 

430.230  Applicability;  description  of  the 
wastepaper-molded  products 
subcategory, 

430.231  Sppciaiized  definitions. 

4.Tfl,232     Effluent  limitations  representing  the 
liearee  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  techndliigy  currently  available 
(BPT) 

430.233  Effluent  limifatiims  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
[Reservedj 

430.234  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(B.-XT). 

430.235  .New  source  performance  standards 
(NSPS). 

430.236  Pretreatment  standards  for  ex;stins 
sources  (PSES). 

430.237  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  X— Nonlntegrated-Llghtweigfit 
Papers  Subcategory 

Sec. 

430.240  Applicability;  description  of  the 
nonintegra  ted- light  weight  papers 
subcategory. 

430.241  Specialized  definitions. 

430  242     Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technologv  currently  available 
(BPT). 

430.243    Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application' of  the  best  conventional 
pollutant  control  technology  (BCT). 
[Reserved] 

430  244    Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT), 

430.245  New  source  performance  standards 
(NSP). 

430.246  Pretreatment  standards  for  existing 
sources  (PSES). 

430.247  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  Y— Nonintegrated-Fllter  and 
Nonwoven  Papers  Subcategory 

Sec 

430,250     Applicability:  description  of  the 

nonintegra ted-filter  and  nonwoven 

papers  subcalt'gory, 
4  10.251     Specialized  definitions. 

430.252  Effivient  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

430.253  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
(Reservedj 


Sec. 

430.254  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technologv  economically  achievable 
(BAT). 

430.255  New  souEce  performance  standards 
(SiNPS). 

430.256  Pretreatment  standards  for  existing 
sources  (PSES). 

430.257  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  Z— Nonintegrated-f>apert>oard 
Subcategory 

Sec. 

430.260  Applicability;  description  of  the 
nonintegrated-paperboard  subcategory 

430.261  Specialized  definitions. 

430.262  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

430.203     Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  b> 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
[Reserved] 

430.264  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

430.265  New  source  performance  standards 
(NSPS). 

430.266  Pretreatment  standards  for  existing 
sources  (PSES). 

430.267  Pretreatment  standards  for  new 
sources  (PSNS). 

Authority:  Sections  301,  304  (b).  (c).  (e).  and 
(g).  306  (b)  and  (c),  307  (b)  and  (c),  and  501  of 
the  Clean  Water  Act  (the  Federal  Water 
Pollution  Control  Act  Amendments  of  1972, 
ns  amended  by  the  Clean  Water  Act  of  1977) 
(the  "Acf);  33  U.S.C.  1311,  1314  (b).  (c).  (a), 
.ind  (g),  1316  (b)  and  (c).  1317  (b)  and  (c).  and 
1361;  86  Stat.  816,  Pub.  L  92-500;  91  Stat.  1567, 
Pub.  L.  95-217. 

General  Provisions 

§  430.00    Applicability. 

This  part  applies  to  any  pulp,  paper, 
or  paperboard  mill  which  discharges  or 
may  discharge  process  wastewater 
pollutants  to  the  waters  of  the  United 
States,  or  which  introduces  or  may 
introduce  process  wastewater  pollutants 
into  a  publicly  owned  treatment  works. 

§  430.01    General  definitions. 

In  addition  to  the  definitions  set  forth 
in  40  CFR  Part  401,  the  following 
definitions  apply  to  this  part: 

(a)  Pfoduction  shall  be  defined  as  the 
annual  off-the-machine  production 
(including  off-the-machine  coating 
where  applicable]  divided  by  the 
number  of  operating  days  during  thai 
year.  Paper  and  paperboard  production 
shall  he  measured  at  the  off-the-machine 
moisture  content  whereas  market  pulp 
shall  be  measured  in  air-dry-tons  (10% 
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moisture).  Production  shall  be 
determined  for  each  mill  based  upon 
past  production  practices,  present 
trends,  or  committed  growth. 

(b)  Wet  barking  operations  shall  be 
defined  to  include  hydrauHc  barking 
operations  and  wet  drum  barking 
operations  which  are  those  drum 
barking  operations  that  use  substantial 
quantities  of  water  in  either  water 
sprays  in  the  barking  drums  or  in  a 
partial  submersion  of  the  drums  in  a 
"tub"  of  water. 

(c)  A  non-continuous  discharger  is  a 
mil!  which  is  prohibited  by  the  .\PDES 
authority  from  discharging  polhiSants 
during  specific  periods  of  time  for 
reasons  other  than  treatment  plant  upset 
control,  such  periods  being  at  least  24 
hours  in  duration.  A  mill  shall  not  be 
deemed  a  non-continuous  discharger 
unless  its  permit,  in  addition  to  setting 
forth  the  prohibition  described  above, 
requires  compliance  with  the  effluent 
limitations  established  for  non- 
continuous  dischargers  and  also 
requires  compliance  with  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations.  Such  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations  for  non-continuous 
dischargers  shall  be  established  by  the 
N'PDES  authority  in  the  form  of 
concentrations  which  reflect 
wa.stewater  treatm.ent  levels  that  are 
representative  of  the  application  of  the 
best  practicable  control  technology 
t;urrently  available,  the  best 
conventional  pollutant  control 
technology,  or  new  source  performance 
standards  in  lieu  of  the  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations  for  conventional      , 
pollutants  set  forth  in  each  subpart. 

§  430.02    Monitoring  requirements. 
I  Reserved  1 

Subpart  A— Unbleached  Kraft 
Subcategory 

§  430.10    Apptlcabiilty;  description  of  the 
unbleached  kraft  subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  resulting  from 
the  production  of  pulp  and  paper  at 
unbleached  kraft  mills. 

§  430. 1 1    Specialized  definitions. 
For  the  purpose  of  this  subpart,  the 


general  definitions,  abbreviations,  and 
methods  of  analysis  set  forth  in  40  CFTl 
401  and  430.01  shall  apply  to  this 
subpart. 

§  430.12    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  l>est  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30- 

125.32.  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT). 

Subpart  a 


Subpart  A 


Pollulani 

cx  poUulanI  property 

BPT  effluent  limitations 

Average  ot 
Manimuni       daily  values 
lor  any  1             for  30 
day           consecutive 
days 

Kg/kkg  (or  pounds  per 
1.000  lb)  of  product 

BODS... . 

5.6 
12.0 
(') 

28 

TSS 

60 

PH 

(') 

'  Within  trie  range  of  S  0  to  9  0  at  all  times. 


§  430.13     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
I  Reserved! 

§  430.14    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT) 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  where  chlorophenolic- 
containing  biocides  are  used  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(D.AT).  Non-continuous  dischargers  shall 
noi  be  subject  to  the  maximum  day 
mass  limitations  in  kg/kkg  (Ib/lOOO  lb), 
but  shall  be  subject  to  concentration 
limitations.  Concentration  limitations 
are  only  applicable  to  non-continuous 
dischargers.  Permittetis  not  using 
chlorophenolic-containing  biocides  m.ust 
certify  to  the  permit-issuing  authority 
that  they  are  not  using  these  biocides. 


Pollutani  or  pollulant  property 


BAT  ef^ji^;  iir^:aiioos 


Maxi- 
mum tor 
any  1 
day 


I4>1000 

t»ol 

oroduci 


Maximum  lor 
any  1  day 


Milligrams/iner 


Penlachlorophenol 000058     (0  0Cl1M126|/y 

Tnchloropfienol 000053        (001O(126)'y 

V  r  y»astew5te'  drsTtiarged  m  fcgal  per  ton  ol  product 


5  430  1 5    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS). 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations  for  BOD5  and  TSS. 
but  shall  be  subject  to  annual  average 
effluent  limitations  determined  by 
dividing  the  average  of  30  consecutive 
days  limitations  for  BODJby  1.91  and 
TSS  by  1.90.  Also,  for  non-continuous 
dischargers,  concentration  hmitations 
(mg'l)  shall  apply,  where  provided. 
Concentration  limitations  will  only 
apply  to  non-continuous  dischargers. 
Only  facilities  where  chlorophenolic- 
containing  biocides  are  used  shall  be 
subject  to  penfachlorophenol  and 
trichlorophenol  limitations.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides. 

Subpart  A 

(Facilities  wtiere  Imertioard  is  produced) 


property 

NSPS 

Pollutant  or  pollutani 

Maniniuni  for 
•nylday 

Average  of 

daily  values 

lor  30 

consecuiive 
days 

Kg/kkg  (or  pounds  per 
1,000  K»  ol  produd 

BODS 

TSS.       _,    .„    _. 

3.4 

se 
(') 

18 
30 

pH 

<') 

1       ^ 

Maui. 

mum  lor 
any  1 

KgM« 
(IvtOOO 

totoi 

product 

MMigrams/litei 

0.00058 
000053 

(0015)(9«)/y 
f0  0iriuQ4t/H 

TrtchkKOphenol 

V    wastewater  discha 

rged  m  kga 

Hper  lonol 

pre 

iduct 

■Witnm  the  range  ol  5  0  to  90  at  aU  tones. 
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Subpart  A 

[t^aofities  where  bag  paper  arxi  other  nnwed  products  are 
produced] 


NSPS 


'  '    Average  of 

^oHurant  Of  oo'iuTant  property      . .     „  _  ,  „  dai*y  vcttues 

W3*ir"L"    '1.™  .^^   /xfi 

.     ^^>  '  "^^  I  consecutive 

I  days 


Kg/kkg  (or  pounds  pet 
1.0001])  of  product 


30D5 

TSS 

PH 


5.0 

ai 


2.7 

48 
('» 


MMigrains/IKef 


0.00058 
0.00053 


(0  012)(11.4)/y 
(00111(11, 4)/y 


*as!e.valer  discnjfged  m  kgal  p«r  ton  ot  p'Oducl 


'  Wrttwi  me  range  of  5.0  to  9.0  at  ad  times 


<;  430.16    Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  (1)  comply  with  40  CFR  Part  403 
and  (2)  achieve  the  following 
pretreatment  standards  for  existing 
sources  (PSES)  if  it  uses  chlorophenolic- 
containing  biocides.  Permittees  not 
using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
those  biocides.  PSES  mast  be  attained 
on  or  before  July  1.  1984. 

Subpart  A 


Pollutant  or  pollutant  property 


PSES 


Maximum  'or  any  1  day 


■) 


Pentachloropnenol    (0  01 1)(i26)/y 

'ncniofophenol lOOiO) 'i2  6)/y 

y    wastewater  discharged  m  kgai  per  ton  of  P'oOuct 


[b)  In  cases  when  POTVVs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 


Subpart  A 


Pollutant  or  pollutant  p<op*?fty 


PSES 

Maximum  Ic  any  1  day 


Kg/kkg  (oi  pounds  per 
1.000  lb)  of  product 


Pentactifcrophenol .. 
Tnchlorophanol 


0  00058 
0  00053 


§  430. 1 7     Pretreatment  standards  for  new 
sources  (PSNS). 

(a)  Except  iis  provided  in  40  CFR 
403.7,  any  new  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
(1)  comply  with  40  CFR  P.irt  403  and  (2) 
achieve  the  following  prctrpatment 
standards  for  new  sources  (PS.\S)  if  it 
uses  chlorophenolic-containing  biocides. 
Permittees  not  using  chlorophenolic- 
containing  biocides  must  certify  to  th" 
permit-issuing  authority  that  they  are 
not  using  these  biocides. 

Subpart  .a 

[Facrtities  ¥»fiere  linertxjard  ts  produced  1 


Pokitant  or  poRi^aat  property 


PSMS 


Maximum  (or  any  1  day 


Milligrams  per  liter  fmg/ 


Pentachtoropheix)! (0  01 5M9  4)/y 

Trichlorophenol I  (0  013)(9  4),y 

y  -  wastewaief  liscParge  m  kgal  per  ton  of  product. 


(Facilities  where  tjag  paper  and  otrter  mixed  products  are 

produced  i 


PolMant  or  pollutant  prooefty 


PSNS 


Maximum  lor  any  1  day 

Milligrams  per  uter 
|mg/l) 

Peniachlorophenoi  ]         (0  01Z)(11  4)/y 

T'lcnioroonwnoi  (0  01 1)(1 1  4) 'y 

y    wastewater  discharge  -n  ngal  per  ion  of  product 

(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 

mass  limitations  rire  provided  as 
guidance; 

Subpart  a 

(Facilities  wferp  irertioard  s  produced) 


Poltutani  or  pollutant  property 


PSNS 


Maximum  for  arry  1  day 


kg  kl<g  (or  pour'ds  per  '300  16)  of  product 

Pentachlorophenol 0  00068 

Tnchiorop^nol..^ «_ » 0  00053 


Subpart  A 


!                  PSNS 

j   Maximum  for  any  1  day 

Icg/ldtg  (or  pounds  per 

1.000)  of  product 

Pentaclitoroohanol 

Trichloropfienol 

0  00058 
0  00053 

Subpart  B — Semi-Chemical 
Subcategory 

$  430.20    Applicability;  description  of  the 
semi-cfiemical  subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  resulting  from 
the  integrated  production  of  pulp  and 
paper  at  semi-chemical  mills. 

§  430.21     Specialized  definitions. 

For  the  purpose  of  this  subpart,  the 
general  definitions,  abbreviations,  and 
methods  of  analysis  set  forth  in  40  CFR 
401  and  430.01  shall  apply  to  this 

subpart. 

§  430.22     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30- 
12.5.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BFr), 


Subpart  B 

(Ammonia  hase  mills] 


BPT  efflueni  Itmitalions 


PcMutant  or  pollutant  property 


Average  of 

Maximum  for      "^^  "f^^ 

^"^  '  '^^     I  consecutive 
days 


Kg,Kkg      (or 

pounds 

per    1.000 

lb)          of 

product 

B0D5   „ 

e.o 

40 

TSS 

10.0 

50 

pH 

1') 

PoMutan*  Of  podi 


Poltuiant  or  poHu' 


■iachtorophefto 

ichioropf^enol 
wastewater  dts 
'''  cfoduci 


<  Within  tha  range  of  5  0  to  9.0  at  aU  ttmea. 
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Subpart  B 

[SodKun  base  miNs] 


Po'tutant  Of  po*'utant  propefty 


H 


BPT  etfluenl  limitations 


Maximum  tor 
any  1  day 


Kg'kkg     (or 
pounds 
pef    1,000 
lb)  of 

P'oducf 


BODS.. 

TSS 

pH 


87 

11.0 
(') 


Average  of 
daity  vakjas 

tor  30 
consecutive 

days 


4  35 
5.5 

(') 


Within  tbe  range  of  5.0  to  9.0  at  ad  times. 

^  430.23  Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

(Reserved] 

$  430.24    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  technology 
economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30- 
125.32.  any  p.\i,stjng  point  source  subject 
to  this  subpart  where  chlorophenolic- 
containing  biocides  are  used  must 
achieve  the  following  effluent 
iimitations  representing  the  degree  of 
effluent  reduction  attaina'jle  by  the 
apphcation  of  the  best  available 
technology  economically  achievable 
[BAT].  Non-continuous  dischargers  shall 
not  be  subject  to  the  maximum  day 
mass  limitations  in  kg/kkg  (Ib/lOOO  lb), 
but  shall  be  subject  to  concentration 
hinitations.  Concentration  limitations 
are  only  applicable  to  non-continuous 
i!i.s(  hargers.  Permittf.'es  not  using 
(  hlorophenolic-containing  biocides  must 
(.ertify  to  the  permit-issuing  authority 
that  they  are  not  using  the.se  biocides. 

Subpart  B 


BA  T  effluent  limitations 


I      BATe 
Maxtm 


Poltuiant  or  pollutant  property 


Ma>fmum  tot  any  1  day 


kg  kko 
KJrvn 


tpoui 

per 
1  000  lb) 

Of 
product 


'^tachlorophenol...„ „...       0  00' 2 

■'.chioroprienol        0  00(j43 

wastewater  dtscbargerJ  in  kgai  per  ton 

^*  pfOdbCt 


MiUigrams/ liter 


(0  029)  (10  3)/y 
(0.010)  (10.3)/y 


§  430.25     New  source  perfomnanc* 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS), 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 


effluent  limitations  for  BOD5  and  TSS. 
but  shall  be  subject  to  annual  average 
effluent  limitations  determined  by 
dividing  the  average  of  30  consecutive 
days  limitations  for  BOD5  by  1.91  and 
TSS  by  1.90.  Also,  for  non-continuous 
dischargers,  concentration  limitations 
(mg/l)  shall  apply,  where  provided. 
Concentration  limitations  will  only 
apply  to  non-continuous  dischargers. 
Only  facilities  where  chlorophenolic- 
containing  biocides  are  used  shall  be 
subject  to  pentachlorophenol  and 
trichlorophenol  limitations.  Permittees 
not  using  chlorophenolic-containin" 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides. 

Subpart  B 


c^oI'L'tant  or  [x^Hutant  propt" 


NSPS 


i . 


I   Average  o( 

Maximum  foi     '^'^ 

consecutive 
days 


any  1  ctay 


Kg/likg      (Of 
pounds 
per    1.000 
lb)  o( 

product 


B0D5.. 

TSS 

pH 


3.0 
S.B 
(') 


^ 


16 
3.0 
(■) 


Maxi- 
mum for 
any  1 
day 


Kg/kkg 
pounds 
per 
1,000 
lb) 
of 

pnxl- 
uct 


MtMgrams/Ktar 


Pentachlorophenol  „ |    0.0012  (0.041)  (7.3)/y 

Tnchlorophenol       0000«3        (0.014)  (7.3)/y 

y  =  wastewater  dsctiarged  in  kgal  per  ton 
of  product  I 


With»i  the  range  of  5  0  tc  9  0  at  all  times. 


§  430.26     Pretreatment  standards  tor 
existing  sources  (PSIlS). 

(a)  Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  .subject 
to  this  subpart  that  introduces  pollutants 
into  a  pubhcly  owned  treatment  works 
must  (1)  comply  with  40  CFF  Part  40:i 
and  (2)  achieve  the  following 
pretreatment  standerds  for  existing 
sources  (PSES)  if  it  uses  chlorophenoiic- 
containing  biocides.  Permittees  not 
using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides.  PSES  must  be  attained 
on  or  before  July  1, 1984. 


Subpart  B 


Potkjtant  or  oottulant  prooerty 


Manaun  hs  any  1  0^ 


MtJJ(gT*ns  per  liter  (mg/ 


Per.iacmo'oohenot _ |         (O.OS?)  (10.3)/y 

TncWcoprier.o*  (o  oiOl  (i0.3)/y 

y  =  wastewatef  aiicha'ck-a  ir  kgai  oe-  tnr  ot  product 


fb)  In  cases  when  POTW's  find  it 
necessary  to  impose  mass  efflut  nt 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 


Subpart  B 


Poautam  or  poRutant  properly 


reES 


Maximuw  tar  any  1  day 


Kg'kkg  lot  pounds  per 
1.000  «»  «  p«aducl 

Pentachtomphenol 

00014 
0.00043 

i  430.27     Pretreatment  star^dards  for  r>ev» 
sources  (PSNS). 

(a)  Except  as  provided  in  40  CFR 
403.7,  any  new  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
(1)  comply  with  40  CFR  Part  403  and  (2) 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS)  if  it 
uses  chlorophenoUc-containing  biocides. 
Permittees  not  using  chlorophenolic- 
containing  biocides  must  certify  to  the 
permit-issuing  authority  that  they  are 
not  using  these  biocides. 

Subpart  B 


Pollutant  ot  poitirtant  ptope^ 


PSNS 


Maximum  for  any  1  day 


Milligrams  par  Mar  (mg/ 
0 

Penlactiloroplienot (0.045)  (7  3)/y 

Trictitaropfienol I  (a014)  (7  3)/y 

y    wastewalar  diacnarged  m  kgal  par  ion  o«  product 


(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  Ifie  following  equivalent 
mass  limitations  .ire  provided  a.s 
guidance: 


Subpart  B 

Pollutant  0-  pollutant  prop^^v 

PSNS 

liAaximum  tot  am  '  :t»v 

Pentachioroprienot  

Kg/kkg  (or  pou^a.  j*, 

1  000  Ibl  of  pro-tod 

TncMoropriervoi       „ 

(.  000*3 
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Subpart  C— {Reserved] 

Subpart  D — Unbleacfied  Kraft— Neutral 
Sulfite  Semi-Chemical  (Cross 
Recovery)  Subcategory 

§  430.40    AppllcatMUty;  description  of  the 
unbleached  kraft-neutral  sulfite  semi- 
chemical  (cross  recovery)  subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  resulting  from 
the  production  of  pulp  and  paper  at 
unbleached  kraft-neutral  sulfite  semi- 
chemical  (cross  recovery)  mills. 

§  430.41     Specialized  definitions. 

For  the  purpose  of  this  subpart,  the 
general  definitions,  abbreviations,  and 
methods  of  analysis  set  forth  in  40  CFR 
401  and  430.01  shall  apply  'o  this 
subpart. 

§  430.42    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125, 3(J- 
125.32,  any  existing  point  source  subiect 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT). 


Subpart  D 

Of  poiiutani  property 

BPT  effluent  hmitations 

PoUuia.ii 

Mamniufn  fo< 
any  1  aay 

Average  of 
daily  values 

lO'  30 

consecutive 

da^s 

Kg'kkg       (Of 
pounds 
pe'   1  000 
16  of  prod- 
uct 

8005  ... 
TSS 

80 
12.5 
(') 

4.0 
6.2S 

pH 

(') 

Within  t^e  range  of  5  0  U)  9  0  at  all  '.imes 

§  430.43    Effluent  limitations  representing 
the  degree  of  eftluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
[Reserved] 

§  430.44    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  ttte  t>est  available 
technology  economically  achievable  (BAT). 

BAT  effluent  limitations  for 
unbleached  kraft-neutral  sulfite  semi- 


chemical  {cross  recovery)  mills  are 
presented  in  Subpart  V. 

^  430.45     New  source  performance 
standards  (NSPS). 

.\SPS  for  unbleachfd  kraft-neutral 
sulfite  semi-chemical  (cross  recovery) 
mills  are  presented  in  Subpart  V. 

^i  430.46     Pretreatment  standards  for 
existing  sources  (PSES) 

PSF.S  fur  unbleached  kraft-neutral 
sulfite  semi-chemical  (cross  recovery) 
mills  are  presented  in  Subpart  V. 

,  430  47     Pretreatment  standards  for  new 

sources  (PSNS). 

PSNS  lor  unbleached  kraft-neutral 
sulfite  semi-chemical  (cross  recovery) 
mills  are  presented  in  Subpart  V. 

Subpart  E— Paperboard  From 
Wastepaper  Subcategory 

§  430.50     Applicability;  description  of  ttie 
paperboard  from  wastepaper  subcategory. 

The  provLSions  of  this  subpart  are 
applicable  to  discharges  resulting  from 
the  production  of  paperboard  from 
wastepaper. 

§430.51     Specialized  definitions. 

For  the  purpose  of  this  subpart: 

(a)  Except  as  provided  below,  the 
general  definitions,  abbreviations,  and 
methods  of  analysis  set  forth  in  40  CFR 
401  and  430.01  shall  apply  to  this 
subpart. 

(b)  Noncorrugating  medium  furnish 
subdivision  mills  are  mills  where 
recycled  corrugating  medium  is  not  used 
in  the  productum  of  paperboard. 

(c)  Corrugating  medium  furnish 
subdivision  mills  are  mills  where  only 
recycled  corrugating  medium  is  used  in 
the  production  of  paperboard. 

§  430.52    Effluent  limitations  representing 
ttie  degree  of  effluent  reduction  attainable 
by  the  application  of  the  t>est  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30- 
125  32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT). 


Subpart  E 

tNoncorrugating  medium  furnish  subdtvisionl 


iutant  property 

BPT  effluent  limitations 

Poiieitam  or  PC 

Maximum 

tor  any    1 

day 

Average  of 

daily  values 

for  30 

consecu- 

bve  days 

- 

kg   kkg     (or 
pounds 
per 
1000    lt)l 

oi    prod- 
uct 

B0D5    

30 
5.0 
<•) 

1  5 

TSS 

25 

pH 

(') 

'  Within  the  range  of  5  0  to  9  0  at  all  limes 

Subpart  E 

[Corrugali.ng  medium  furnish  sutidiv.&ionj 

!    BPT  effluent  limitations 


Average  oi 

Polljlanl  or  pollutant  properly 

Mammum 

daily  values 

for  any  1 

for  30 

day 

consecj- 
live  days 

kg.'kkg    (or 

• 

pounds 

per 

1.000   Ibl 

of    prod- 

uct 

BOP5      _... „... 

55 

28 

TSS          

71 
(■» 

ib 

pH       

(   ) 

'Within  the  range  of  5.0  to  9.0  al  all  lirrres. 

§  430.53    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  ttte  best  conventional 
pollutant  control  technology  (BCT). 
[Reserved] 

§  430.54    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  where  chlorophenolic- 
containing  biocides  are  used  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(BAT).  Non-continuous  dischargers  shall 
not  be  subject  to  the  maximum  day 
mass  limitations  in  kg/kkg  (Ib./lOOO  lb), 
but  shall  be  subject  to  concentration 
limitations.  Concentration  limitations 
are  only  applicable  to  non-continuous 
dischargers.  Permittees  not  using 
chlorophenolic-containing  biocides  must 
certify  to  the  permit-issuing  authority 
that  they  are  not  using  these  biocides. 


Pollutant  Of  pol!;jtc 


PentachloroQhenol . 

T'ichloroptienol 

y     wastewater  disc 


Any  new  s 
subpart  must 
source  perfoi 
except  that  n 
shall  not  be  s 
and  average 
effluent  limit 
but  shall  be  e 
effluent  limit 
dividing  the  ; 
days  limitatit 
TSS  by  1.90. , 
dischargers,  < 
(mg/1)  shall  a 
Concentratio 
apply  to  non- 
Only  facilitie 
containing  bi 
subject  to  pel 
trichlorophen 
not  using  chl( 
biocides  mus 
issuing  autho 
these  biocide 


Pollutant  or  pollula 


8005.. 

TSS 

pH    


PentachlOfophenol ... 

Tnchlofoph«rwl 

y  J  wastewater  dncti 

'  Withm  (he  range 


I  i  M  I 
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Subpart  E 


BAT  effluent  limitations 
Maximufn  for  any  1  day 


PcttLiian*  or  pcll:j!ant  property 


Kg/kkg 

(pounds 

per 

1.000  lb) 

of 
pfoduct 


Mjfltgfams/ liter 


Pentactiloroptienol   |    0.00087         (0  Q29)(7,2)/y 

Trichloropnenol '    0  00030'      (0  010K7  2)/y 

y     waste>»ater  discfiarged  m  kgat  per  Ion  of  proctuct. 


§  430.55     New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS). 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations  for  BOD5  and  TSS, 
but  shall  be  subject  to  annual  average 
effluent  limitations  determined  by 
dividing  the  average  of  30  consecutive 
days  limitations  for  BOD5  by  1.91  and 
TSS  by  1.90.  Also,  for  non-continuous 
dischargers,  concentration  limitations 
(mg/1)  shall  apply,  where  provided. 
Concentration  limitations  will  only 
apply  to  non-continuous  dischargers. 
Only  facihties  where  chlorophenolic- 
containing  biocides  are  used  shall  be 
subject  to  pentachlorophenol  and 
trichlorophenol  limitations.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides. 


Subpart  E 

[Noncomjgaling  medium  furnished  sutJdivision] 

I  Maximum 

for  any  1 
•         day 


Pollblanl  or  poilulant  property  NSPS 


Average  of 
daily  values 

for  30 
consecutive 

days 


Kg/klrg  (or  pounds  per 
1 .000  lb)  of  product 

BODS 

TSS 

2.6 

1.4 
1* 
('» 

pH    

Maximum  tat  any  1  day 


PentactilOrophenoi  . 
Tnctilofopheool 


(pounds  I 

1  000  lb)  '    milKgrams/Hler 

of 

product  I 


0  00087 
000030 


y  ^  wastewalw  dnctwged  m  kgal  p«r  ton  of  product. 


(0  065)(3.2)/y 
(0  023)(3.2)/y 


'  Witbm  the  range  of  5.0  to  9  0  at  all  times 


Subpart  E 

[Corrugating  medium  furnish  sutxtvaion] 

NSPS 

Pollutant 

or  pollutant  property 

Maximurr 

(or  any  1 

oay 

Average  of 

daily  values 

lor  30 
consecutive 

days 

Kg/kkq  or  pounos  per 
1.000  lb  o(  pioouct 


BCD5 „ 

TSS 

pH 


39 
4.4- 
(') 


21 
2.3 

(') 


MsBomum  for  any  1  day 

Kg.kKg 
(pounds 

per 
1.000  1b) 

of 
product 

Miltigrams/liter 

PeniacMorophenol  

0(X)087 

(nrv;i;w'3  9Wu 

T'lc^^iOfODiienol        

000030  1       (0023)(32)/y 

y  -  wastewater  discharged  in  kgal  per  too  of  product 


Withm  the  range  of  5  0  to  9  0  at  an  times 


§  430.56     Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  m  40  Cl'R  403.7 
and  403.13,  any  existing  source  subjt'ct 
to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  (1)  comply  with  40  CFR  Part  403 
and  (2)  achieve  the  following 
pretreatment  standards  for  exi.sting 
sources  (PSES)  if  it  uses  chlorophenolic- 
containing  biocides.  Permittees  not 
using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides.  PSES  must  be  attained 
on  or  before  July  1,  1984. 

Subpart  E 


Pollutant  or  pcUutani  property 


PSES 


Maximum  for  any  1  day 


Milligrams  per  Htor  (mg/l) 


Pentachlorophenol     10  3321(7  2)/y 

Trichlorophenol  :f  OlOI(7  2)ry 

y    wastewater  dtscharged  in  kgal  per  ton  o!  product. 


(b)  In  cases  when  POTWs  find  it 
necessry  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 

subpart  E 


Pollutant  or  poltulant  property 


PSES 


Pentachloroptieno*'.., 
Tnchloropfienol 


Maxirrxjm  for  any  1  day 


0.00OB6 
000030 


§  430^7    Pretreatment  standards  for  new 
sources  (PSNS). 

(a)  Except  as  provided  in  40  CFR 
403.7.  any  new  source  subject  to  this 
subpart  that  introduces  pollutants  mtu  a 
publicly  owned  treatment  works  mu.'^l 
(1)  comply  with  40  CFR  Fart  403  and  [J.] 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS)  if  it 
uses  chlorophenolic-containing  biocnies. 
Permittees  not  using  chlorophenolic- 
containing  bioides  must  certify  to  the 
permit-issuing  authority  that  they  are 
not  using  these  biocides. 

Subpart  E 


PoDutanl  or  poNutanl  property 


PSNS 


Maxknum  tor  any  i  day 


MMgrams  per  kter  (mg/ 


Pentachlorophenol (0.072X3.2)/y 

Tnchkxoptwxil I  (0  023)(3.2)/y 

y  =  wastewater  discharged  m  kgal  per  ton  of  product 


(b)  In  cases  when  PO  IW  s  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 

Subpart  E 


Ponulanl  or  pollutant  property 


PSNS 


Manmufn  lor  any  1  day 


Kg/kkg  (or  pourxts  par 
1.000  lb)  ol  product 


Pentachlorophaf>ol.. 
TnctHorophenol 


000096 
000030 


Subpart  F— Dissolving  Kraft 
Subcategory 

i;  430.60    Applicability;  description  of  the 
dissolving  kraft  subcategory. 

The  pro\isions  of  this  sub|).irt  are 
applicable  to  discharges  resulting  {rom 
the  production  of  dissolving  pulp  at  kraft 

mills. 

§  430.61     Specialized  definitions. 

For  the  purpose  of  this  subpart,  tlie 
general  definitions,  abbreviations,  and 
methods  of  analysis  set  forth  in  40  CFR 
401  and  430.01  shall  apply  to  this 
subpart. 

§  430.62    Effluent  limitations  representing 
ttie  degree  of  effluent  reduction  attainabie 
by  the  application  of  the  best  practicable 
controJ  technology  currently  avaiiabte 
(BPT). 

(a)  Except  as  provided  in  40  CFR 
125.30-125.32.  any  existing  point  sourt  e 
subject  to  t+iis  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
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reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT). 
except  that  noncontinuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  BOD5 
by  1.78  and  TSS  by  1.82. 

Subpart  F 


BPT  effluent  limitatKDns 


Pollutant  Of  pollutant  property 


Maximum 

fof  any  i 

day 


Average  of 

daily  values 

to'  30 
consecutive 

days 


Kg'kkg  lor  pounds  per 
1,000  lb)  of  product 


8005 
TSS  .... 
pH 


236 

37  3 

(') 


12  25 

20  05 

(•) 


'  Witfiin  the  range  of  5  0  to  9  0  at  all  Imes 

(b)  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  properties,  controlled  by  this 
section,  resulting  from  the  use  of  wet 
barking  operations,  which  may  be 
discharged  by  a  point  source  subject  to 
the  provisions  of  this  subpart.  These 
limitations  are  in  addition  to  the 
linritations  set  forth  in  paragraph  (a)  of 
this  section  and  shall  be  calculated 
using  the  proportion  of  the  mill's  total 
production  due  to  use  of  logs  which  are 
subject  to  such  operations. 
Noncontinuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 
average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  JO 
consecutive  days  limitations  for  B0D5 
by  1  79  and  TSS  by  1.88 

Subpart  F 


BPT  aniueni  limitations 

Pollutant  or  pollutant  properly 

Maximuin 

loranyl 

day 

Average  of 
daily  values 

ferao 

consecutive 
days 

Kg/kkg  (or  pounds  per 
1.000  ibi  0*  D'.-iduct 

BODS       „    

TSS            

32  '                  17 
6  9  1-                 3  75 

PM...-. 

(') 

«•) 

'  WHkm  ttw  range  of  5  0  to  9  0  at  all  times 

(c)  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  parameters,  controlled  by  this 
section,  resulting  from  the  use  of  log 
washing  or  chip  washing  operations, 
which  may  be  discharged  by  a  point 


source  subject  to  the  provisions  of  this 
subpart.  These  limitations  are  in 
addition  to  the  limitations  set  forth  in 
paragraph  [a)  of  this  section  and  shall 
be  calculated  using  the  proportion  of  the 
mill's  total  production  due  to  use  of  logs 
and/or  chips  which  are  subject  to  such 
operations.  Noncontinuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  B0D5 
by  2.00  and  TSS  by  2.00. 

Subpart  F 


Pollutani  Of  pollutanl  property 


BPT  effluent  limitations 


Maximum 

for  any  1 

day 


Average  of 

daily  values 

for  30 
consecutive 

days 


Kg/kkg  (or  pounds  per 
1 ,000  IB)  ol  product 


BOD5 

TSS 

pH 


0  35 

0.70 

(') 


02 

04 


'  Wilfiin  me  range  of  5  0  to  9  0  at  all  times 

fd)  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  properties,  controlled  by  this 
section,  resulting  from  the  use  of  log 
flumes  or  log  ponds,  which  may  be 
discharged  by  a  point  source  subject  to 
the  provisions  of  this  subpart.  These 
limitations  are  in  addition  to  the 
limitations  set  forth  in  paragraph  (a)  of 
this  section  and  shall  be  calculated 
using  tjje  proportion  of  the  mill's  total 
production  due  to  use  of  logs  which  are 
subject  to  such  operations. 
Noncontinuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 
average  of  30  consecutive  days     ' 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  BOD.5 
by  1.75'andTSSby  2.00. 

Subpart  F 


PoHutant  or  pollutant  property 


BPT  eltluent  limitations 


Maximum  tor 
any  1  day 


Average  ot 

daily  values 

for  30 
consecutive 

days 


Kg/kkg  (or  pounds  per 
1.000  lt)|  ol  product 


BOOS.. 

TSS  .... 
pH  


0  35 
08 

(') 


§  430.63    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
(Reserved] 

§  430.64    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  where  chlorophenolic- 
containing  biocides  are  used  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(BAT).  Non-continuous  dischargers  shall 
not  be  subject  to  the  maximum  day 
mass  limitations  in  kg/kkg  (Ib/lOOO  lb), 
but  shall  be  subject  to  concentration 
limitations.  Concentration  limitations 
are  only  applicable  to  non-continuous 
dischargers.  Permittees  not  using 
chlorophenolic-containing  biocides  must 
certify  to  the  permit-issuing  authority 
that  they  are  not  using  these  biocides. 


Subpart  F 


BAT  effluent  limitations 

Maximum  for  any  1  day 

PoHutant  or  pollutant  property 

Kg/kkg 
(pounds 

1*^      :    Mill.grams/hier 

lb)  of 
product 

Pentaclilorophenol 

0  0025       (0  011)(55  1)/y 

Trichloropnenol  ,  ,  ^      00t6     1     (0068)(55  ll'y 

V     wastewater  discharged  in  kgal  per  ton  of  product, 


'  Within  tt>e  range  of  5  0  to  9  0  at  all  times 


§  430.65    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS). 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations  for  BOD5  andTSS, 
but  shall  be  subject  to  annual  average 
effluent  limitations  determined  by 
dividing  the  average  of  30  consecutive 
days  limitations  for  B0D5  by  1.91  and 
TSS  by  1.90.  Also,  for  non-continuous 
dischargers,  concentration  limitations 
(mg/1)  shall  apply,  where  provided. 
Concentration  limitations  will  only 
apply  to  ndn-continuous  dischargers. 
Only  facilities-where  chlorophenolic- 
containing  biocides  are  used  shall  be 
subject  to  pentachlorophenol  and 


Pollutant  Of  poIlL 


Pentacfik)fopf)enol 
Tnchloropfienol  , 
y  -  wastewater  dis( 

Wiltiin  the  rang 


(a)  Except 
and  403.13.  a 
to  this  subpa 
into  a  public 
must  (1)  com 
and  (2)  achie 
pretreatment 
sources (PSE 
containing  hi 
using  chlorof 
biocides  mus 
issuing  authc 
these  biocide 
on  or  before 


Poilu'.ait  or  pollula 


Pentachlorophenol 

Tnchlorophenol 

y  =  wastewater  discf 


representing 
on  attainable 
available 
evable  (BAT). 


ettluent  limitations 


Milligrams /liter 


(0011)(55  1)'y 
(0  068)(55  1)'y 
0'  product 
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trichlorophenol  limitations.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides. 

Subpart  F 


Pollutant  or  pollutant  property 


NSPS 


Maximum 

tor  any  1 

day 


Average  of 
daily  values 

lor  30 
consecutive 

days 


Kg/kkg  (or  pounds  pe» 
1.000  Ibl  of  product 

BODS 

TSS 

15  6 

27.3 

(') 

84 

pH 

(') 

PentachlOfOphenol 0.0025 

Trichloroptienol  .         0016 


Maximum  for  any  1  day 


Kg/kkg 

(pourKJs 

per 

1.000 

1b)  of 

product 


Mtlligr  am/liter 


y^  wastewater  discharged  m  kgal  per  ton  of  product 


(0.012)(50.7)/y 
(0  074)(50,7)/y 


Wittiin  trie  range  of  5.0  to  9.0  at  all  times. 


§  430.66    Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  (1)  comply  wi'h  40  CFR  Part  403 
and  (2)  achieve  the  following 
pretreatment  standards  for  existing 
sources  (PSES]  if  it  uses  chlorophenolic- 
containing  biocides.  Permittees  not 
using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides.  PSES  must  be  attained 
on  or  before  July  1, 1984. 
/ 

Subpart  F 


Pollutant  or  poiiutan!  property 


PSES 


Maximum  tor  any  1  day 


Milligrams  per  liter  (mg/l) 

Pentachloroptienol  (0.011)(55  1)/y 

Trichlorophenol  I  (0082)(55  1)/y 

y  =  wastewater  discharged  in  kgal  per  ton  of  product. 


(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 


Subpart  F 


Pollutant  or  pollutant  property 


PSES 


j  Maximum  tor  any  i  day 


Kg/kkg  lor  pounds  per 
1,000  lb)  01  prooucl 

Pentachlorophenol    

Trichlorophenol  

0.0025 
0  019 

§  430.67    Pretreatment  standards  for  new 
sources  (PSNS). 

[a]  Except  as  provided  in  40  CFR 
403.7,  any  new  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
(1)  comply  with  40  CFR  Part  403  and  (2) 
achieve  the  following  pretreatment 
standards  for  new  sources  [PSNS)  if  it 
uses  chlorophenolic-containing  biocides. 
Permittees  not  using  chlorophenolic- 
containing  biocides  must  certify  to  the 
permit-issuing  authority  that  they  are 
not  using  these  biocides. 

Subpart  F 


Pollutant  or  pollutant  property 


PSNS 


Maximum  for  any  1  day 


Miligrams  per  liter  (mg/l) 

Pentachloroprienol (0.012)(50  r)/y 

Tnchlofophenol I         (0.089)(50.7)/y 

y  ^  wastewater  discharged  in  kgal  per  ton  of  product 


(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 


Subpart  F 

Pollutant  or  pollutant  property 

PSNS 

Maximum  for  any  1  day 

Kg/kkg  (or  pounds  per 
1,000  lb)  of  product 

Penlachloropheno) ™.„..„ 

Trichlorophenol      

0  0025 

Subpart  G— Market  Bleached  Kraft 
Subcategory 

§  430.70    Applicability;  description  of  ttie 
market  bleached  kraft  subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  resulting  from 
the  production  of  market  pulp  at 
bleached  kraft  mills. 

§  430.71    Specialized  definitions. 

For  the  purpose  of  this  subpart,  the 
general  definitions,  abbreviations,  and 
methods  of  analysis  set  forth  in  40  CFR 
401  and  430,01  shall  apply  to  this 
subpart. 


§  430.72    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  t>est  practicable 
control  tecfinology  currently  available 
(BPT). 

(a)  Except  as  provided  in  40  CP'R 
§  125.30-125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT).  except  that  noncontinuous 
discharges  shall  not  be  subject  to  the 
maximum  day  and  average  of  30 
consecutive  days  limitations,  but  shall 
be  subject  to  annual  average  effluent 
limitations  determined  by  dividing  the 
average  of  30  consecutive  days 
limitations  for  B0D5  b\  ]  :"8  and  TSS  by 
1.82, 


Subpart  G 


Poftutarrt  or  pollatanr  property 


BPT  effkiem  hmtation 


Maximum  for 
any  1  day 


Average  of 

daily  values 

lor  30 


days 


Kg/Mg  (or  pounds  per 
l.OOOMolprDduci 

BODS 

TSS ,,, 

15  45 

30.4 

(') 

80S 
164 

(') 

pH 

'  Within  the  range  of  5.0  to  9.0  at  aH  tunes 

(b]  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  properties,  controlled  by  this 
section,  resulting  from  the  use  of  wet 
barking  operations,  which  may  be 
discharged  by  a  point  source  subject  to 
the  provisions  of  this  subpart.  These 
limitations  are  in  addition  to  the 
limitations  set  forth  in  paragraph  (a)  of 
this  section  and  shall  be  calculated 
using  the  proportion  of  the  mill's  total 
production  due  to  use  of  logs  which  are 
subject  to  such  operations. 
Noncontinuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 
average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  davs  limitations  for  B0D5 
by  1.71  and  TSS  by  1.84, 

Subpart  G 


PolWani  or  pollutant  p'ooeriv         k^. 


BPT  effluent  limitations 


10-    drij 

day 


consecutive 
days 


Kg/kkg  (or  pounds  per 
1.000  t»  of  product 


B00$-. 


2.3 


1.2 


52030 
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Subpart  G — Continued 


Pollutant  or  potutant  property 


TSS. 

pH  ... 


BPT  affluent  limrtanons 


Maximum 

for  any  1 

day 


5.3 


Average  C3f 
daily  \ratues 

foe  30 
consecutive 

days 


2B5 


'Wittw  dM 


of  S.0  lo  9.0  at  all  nmes. 


(c)  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  parameters,  controlled  by  this 
section,  resulting  from  the  use  of  log 
washing  or  chip  washing  operations, 
which  may  be  discharged  by  a  point 
source  subject  to  the  provisions  of  this 
subpart.  These  limitations  are  in 
addition  to  the  limitations  set  forth  in 
paragraph  (a)  of  this  section  and  shall 
be  calculated  using  the  proportion  of  the 
mill's  total  production  due  to  use  of  logs 
and/or  chips  which  are  subject  to  such 
operation*.  Noncontinuous  dischargers 
shall  not  be  subject  to  the  hiaximum  day 
and  average  of  30  consecntive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutire  days  limitations  for  BODJ 
by  LOO  and  TSS  by  2.00. 


Subpart  G 

1      3PT  etf  uent  iimrtatxjns 

Pollulanc  or  pollutant  property 

! 

Ayeraqe  01 
Maximum       daily  value* 
tor  any  1      !        <0f  X) 
day         ;  consecutive 

1         days 

Kg^Vkg  (or  pountJs  per 
1.000  lb)  of  product 

ROP'!                 

i 
02                    0  1 

TSS    _ 

06  I                   03 

pH-.     ..                    

\ 

'  Witfun  Hie  range  of  5  0  to  9.0  at  all  times, 

(d)  The  following  limitations  establish 
the  quantity  or  qnahty  of  pollutants  or 
polhitant  properties,  controlled  by  this 
section,  resulting  from  the  use  of  log 
flumes  or  log  ponds,  which  may  be 
discharged  by  a  point  source  subject  to 
the  provisions  of  this  subpart.  These 
limitations  are  in  addition  to  the 
limitations  set  forth  in  paragraph  (a]  of 
this  section  and  shall  be  calculated 
using  the  proportion  of  the  mill's  total 
production  due  to  use  of  logs  which  are 
subject  to  such  operations. 
Noncontinuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 
average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  B0D5 
by  1.33  and  TSS  by  1.71. 


Subpart  G 


BFT  ettKiant  limitations 


Pollutant  or  pollutant  property 


Maximum  for 
1  day 


Average  of 
daily  values 

for  30 
consecutive 

days 


Kg/kkg  (or  pounds  par 
I.000lb)o1p.-oduct 

nr>n« 

0  4 
1.15 
(') 

0.2 

T>;c; 

0.6 

pH - 

(') 

'  WittMn  the  range  of  5.0  to  9  0  at  all  tunes. 

§  430.73    Effluent  Urottation*  representing 
the  degree  of  effluent  reduction  attalnal>4« 
by  the  appdcatiori  of  the  t>est  conventional 
pollutant  control  technology  (BCT). 
[Reserved] 

§  430.74    Effluent  Hmitetions  representing 
the  degree  of  effluent  reduction  attainabie 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30- 
125,32,  any  existing  point  source  subject 
to  this  subpart  where  chlorophenolic- 
containing  biocides  are  used  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(B.-XT).  Non-continuous  dischargers  shall 
not  be  subject  to  the  maximum  day 
mass  limitations  in  kg/kkg  (lb/l,000  lb), 
but  shall  be  subject  to  concentration 
limitations.  Concentration  limitations 
are  only  applicable  to  non-continuous 
dischargers.  Permittees  not  using 
chlorophenolic-containing  biocides  must 
certify  to  the  permit-issuing  authority 
thdt  they  are  not  using  these  biocides. 

Subpart  G 


BAT  efflueni  limiiatioos 


Maximum  lor  any  I  day 


Potlutant  or  pofluiant  properly 


Ppr'tac^ioropnenoi 
TricnicKopnenoi 


Kg/KKg 
(pounds 

per 
1.000  lb) 

ol 
product 


00019 

0  012 


Milligrams/ lite 


(0.0ii)(4i  6)/y 
(0  068)141  6)/y 


y  -  wastewater  discnarged  m  Kgal  pei  ton  ol  product. 


§  430.75    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS), 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations  for  B0D5  and  TSS, 
but  shall  be  subject  to  annual  average 
effluent  limitations  determined  by 
dividing  the  average  of  30  consecutive 


days  limitations  for  BOD5  by  1.91  and 
TSS  by  1.90.  Also,  for  non-continnous 
dischargers,  concentration  limitations 
(mg/1)  shall  apply,  where  provided. 
Concentration  limitations  will  only 
apply  to  non-continuous  dischargers. 
Only  facilities  where  chlorophenolic- 
containing  biocides  are  used  shall  be 
subject  to  pentachlorophenol  and 
trichlorophenol  limitations.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides. 

Subpart  G 


NSPS 


Polluant  or  pollutani  property 


Maximum 

lor  any  1 

day 


Average  ol 
daily  values 

lor  30 
consecutive 

days 


Kg/kkg  (or  pounds  per 
1,000  lb)  ol  product 


B0D5 
TSS 


Maximum  for  any  1  day 


Kg/kkg 

(or 
pounds 

per 
1 ,000  lb) 

of 
product 


Milligrams.' liter 


Pentacnioropbenol .. 

Trichlorophenol.. 


0.0019 

0.012 


(0  013)(36S)/y 

(0.077)(36  6)/y 


-  wastewater  discharged  in  kgaJ  per  ton  ol  product 
'  Withm  the  range  of  5  0  to  9  0  at  all  times. 


§  430.76    Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  (1)  comply  with  40  CFR  Part  403 
and  (2)  achieve  the  following 
pretreatment  standards  for  existing 
sources  (PSES)  if  it  uses  chlorophenolic- 
containing  biocides.  Permittees  not 
using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides.  PSES  must  be  attained 
on  or  before  July  1, 1984. 

Subpart  G 


PSES 


Pollutant  or  pollutant  property    r 


Maximum  lor  any  1  day 


Miirigrams  per  liter  (mg/I) 


Pentachkxopfienol . 

Tnchlorophenol 


(0  011)(416)/y 
(0  082)141  6)/y 


y- wastewater  discharged  m  kgal  per  ton  ol  product 


Pollutani  or  polli 


Pentachlorophenol 
TnchloropherKil 


Pollutant  or  polluts 


Pentachlorophenol  . 
Trichlorophenol  ... 
y^  wastewater  disci 


Pollutant  Of  pollul 


Pentachlo'ophenol 
Trichlorophenol 


Subpart  H— E 
Subcategory 


.91  and 
innoiis 

itationa 

ided. 

only 

argers. 

enolic- 

fiall  be 

ind 

rmittees 

lining 

rmit- 

not  using 


JSPS 


Average  of 
daily  values 

to<  30 
consecutive 

days 


ar  pounds  per 
))  ol  product 


55 
95 

(') 


I  for  any  1  day 


Wiiligrams. liter 


(0  013)136  6)/y 
(0  0771(36  6)/y 
product 


is  for 

I  CFR  403.7 
e  subject 
I  pollutants 
nt  works 
'art  403 
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(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 

Subpart  G 


Pollutant  or  poflutani  property 

PSES 

Maximum  for  any  1  day 

Kg/kkg  (or  pourKte  per 
1,000  «3)olprorti)Ct 

Pentacfilofopherxjl 

0  0019 

TnctitoropHenof 

0  014 

§  430.77    Pretreatment  standards  for  new 
sources  (PSNS). 

(a)  Except  as  provided  in  40  CFR 
403.7,  any  new  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
(1)  comply  with  40  CFR  Part  403  and  {2} 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS)  if  it 
uses  chlorophenolic-containing  biocides. 
Permittees  not  using  chlorophenolic- 
containing  biocides  must  certify  to  the 
permit-issuing  authority  that  they  are 
not  using  these  biocides. 

Subpart  G 


Pollutant  or  pollutant  properly 


PSNS 


Maximum  for  any  1  day 


Milligrams  per  liter  (mg/l) 

Pentachlorophenol  ..._ (0  013)136  6).'y 

Tnchlorophenol  (0  0931(36  6|/y 

y  ^  wastewater  discharged  in  kgal  per  ton  ot  product. 


(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 


isting                     ^1 

Subpart  G 

opnenouc-             ^H 
s                            ^1 

rmit-                      ^H 
not  using             ^| 

PSNS 

Pollutant  or  pollutant  property      1 — 

Maximum  for  any  1  day 

Kg/kkg  (or  pounds  per 
1,000  lb)  ol  product 

attamed                ^H 

Pentachlo'ophenol 

Tnchlorophenol 

00019 

0014 

1 

Subpart  H— BCT  Bleached  Kraft 

PSES                                  ^1 

Subcategory 

n  for  any  1  day                 ^^H 
i  per  liter  (mg/l)                 ^^M 

§  430.80    Applicability;  description  of  the 
BCT  bleached  kraft  subcategory. 

The  provisions  of  this  subpart  are 

product                              ^H 

appUcable  to  discharges  resulting  from 
the  integrated  production  of  paperboard, 
coarse  paper,  and  tissye  paper  at 
bleached  kraft  mills. 

§  430.81    Specialized  definitions. 

For  the  purpose  of  this  subpart,  the 
general  definitions,  abbreviations,  and 
methods  of  analysis  set  forth  in  40  CFR 
401  and  430.01  shall  apply  to  this 
subpart. 

§  430.82    Effluent  limitations  representing 
ttte  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

(a)  Except  as  provided  in  40  CFR 
125.30-125.32,  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  fBPT), 
except  that  noncontinuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  B0D,5 
by  1.78  and  TSS  by  1.82, 


Subpart  H 

Pollutant  or  poHutatit 
property 

BPT  ettluent  limitations 

Maximum 

for  any  1 

day 

Average  of 
daily  values 

tor  30 
consecutive 

days 

Kg/kkg  (or  pounds  per 
1,000  lb)  o»  prortiicl 

BODS 

TSS 

pH 

13.65 
24.00 

7/1 
12.9 

Within  the  range  ol  5  0  to  9  C  at  all  times 

(b)  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  properties,  controlled  by  this 
section,  resulting  from  the  use  of  wet 
barking  operations,  which  may  be 
discharged  by  a  point  source  subject  to 
the  provisions  of  this  subpart.  These 
limitations  are  in  addition  to  the 
limitations  set  forth  in  paragraph  (a)  of 
this  section  and  shall  be  calculated 
using  the  proportion  of  the  mill's  total 
production  due  to  use  of  logs  which  are 
subject  to  such  operations. 
Noncontinuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 
average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 


consecutive  days  hmitations  for  BOD5 
by  1.85  and  TSS  by  1.82, 

Subpart  H 


cx  poikjlani 

O-ooertv 

BPT  effluem  imitations 

Pollutant 

'   Average  of 
Maximum        oaiiv  values 
fOf  any   1                loi   30 
day            consecutrve 
days 

1   >X    It     01   p'iXJ,>CI 

B0D5 
TSS... 

2.25 

5.75 

1i 
3.1 

pH  .._.. 

'  Withir  the  range  o'  E  C  ic  9  0  ar  all  times. 

(c)  The  following  limitations  establish 
the  quantity  of  quality  of  pollutants  or 
pollutant  parameters,  controlled  by  th;s 
section,  resulting  from  the  use  of  lop 
washing  or  chip  washing  operations, 
which  may  be  discharged  by  a  point 
source  subject  to  the  provisions  of  this 
subpart.  These  limitations  are  in 
addition  to  the  limitations  set  forth  in 
paragraph  (a)  of  this  section  and  shall 
be  calculated  using  the  proportion  of  the 
mill's  total  production  due  to  use  of  logs 
and/or  chips  which  are  subject  to  such 
operations,  Noncontinuous  dischargers 
shall  not  be  subject  to  the  maximum  duy 
and  average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  B0D5 
by  3.00  and  TSS  by  1,75, 

Subpart  H 


PoOutant  or  poOutant  property 


BPT  effluent  limitations 


Avaragsol 
daity  values 

for  30 
consecutivs 

days 


Kg/kkg  (or  pourxls  pet 
1,000  lb)  of  product 


BO05. 

TSS-. 
pH..., 


0.2S 

0.66 

(') 


CIS 

0.35 

<") 


'  Within  tr«  range  of  5.0  to  9  0  at  all  times. 

(d)  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  properties,  controlled  by  th.s 
section,  resulting  from  the  use  of  log 
flumes  or  log  ponds,  which  ma\  be 
discharged  by  a  point  source  subiert  to 
the  provisions  of  this  subpart.  These 
limitations  are  in  addition  to  the 
hmitdtions  set  forth  in  paragraph  (a)  of 
this  section  and  shall  be  calculated 
using  the  proportion  of  the  mill's  total 
production  due  to  use  of  logs  which  are 
subject  to  such  operations. 
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Noncontinuous  dischargers  shall  not  be 
subject  to  the  maxinnim  day  and 
average  of  30  consecutive  days 
limitations,  but  shaH  be  snbject  to 
annual  average  efilaent  limitations 
determined  by  dividing  the  average  of  30 
consecBtive  days  limitatums  for  BOD3 
by  2.50  and  TSS  by  2.00. 


Subpart  H 

polMaM  property 

BPT  atflueftt  Hmrtauons 

WMartor 

tor  any  1 
day 

Average  o* 
(My  values 

tor  30 
consecuMe 

days 

Kg/kkg  (or  pounds  per 
t.OOO  D)  a«  proniict 

OCX) 

545                   0  25 

TSS--.    

1,26                   0  7 

pH 

(')  :          n 

, 

'With*  tie  range  o<  5.0  to  »0  «  tf  amea 

§  43».83    Emuent  Iknftatlon*  represenltng 
the  degree  of  eWleent  reducHoii  aBetweWe 
by  ttw  appHcatien  of  Sm  best  COTMnttonal 
poNutont  control  techndoty  (BCT). 
[RoMfved] 

§  4W.M    Effhwnt  Hmttations  representing 
the  <etree  of  effhient  reduction  aMalnabie 
by  Wm  appication  of  the  beet  availeMe 
teclwotegy  economicaiy  achJemMe  (BAT). 
Except  as  provided  in  40  CFR  125.30- 
125.32.  any  existing  point  source  subject 
to  this  subpart  where  chlorophenolic- 
containing  biocides  are  used  must 
achieve  the  following  efflnent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(BAT).  Non-continuous  dischargers  shall 
not  be  subject  to  the  maximum  day 
mass  limitations  in  kg/kkg  (Ib/lO(X)  lb), 
but  shall  be  sub}ect  to  concentration 
limitations.  Concentration  limitations 
are  only  applicable  to  non-continuous 
dischargers.  Permittees  not  using 
chlorophenolic-containing  biocides  must 
certify  to  the  permit-issuing  authority 
that  they  are  not  using  these  biocides. 

Subpart  H 


BAT  sWueril  litiiftBUOAS 

Maj^mum  for  any  i  day 


Pollutant  or  polutant  property 


Kfl/Hkg 
(pounds 

P« 
1.(XX3  ib» 

ol 
prodbct 


Uflltgrams  Itter 


PentacfKoropftenol,- - 0  3018       (0  0111(05  41'y 

TncWosBptwnct 0  010         (Q.068)(35  4)/y 

y  =  wasiewoler  dncnargad  m  kgal  per  ton  o<  produX 


9  430.85    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 


source  performance  standards  (NSPS), 
except  that  non-continuous  dischargers 
shall  not  be  snbjecMo  the  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations  for  BOD5  and  TSS. 
but  shall  be  subject  to  annual  average 
effluent  limitations  determined  by 
dividing  the  average  of  30  consecutive 
days  limitations  for  BOD5  by  1.91  and 
TSS  by  1.90.  Also,  for  non-continuous 
dischargers,  concentration  limitations 
(mg/1)  shall  apply,  where  provided. 
Concentration  limitations  will  only 
apply  to  non-continuous  dischargers. 
Only  facilities  where  chlorophenolic- 
containing  biocides  are  used  shall  be 
subject  to  pentachlorophenol  and 
tricWorophenol  limitations.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides. 


Subpart  H 


PolUiianI  or  pollutani  property 


NSPS 


Average  of 
Maismum  daily  values 
for  any  t  (or  30 

day  consecutive 

days 


Kg/kkg  (or  pourKJs  per 
1 ,000  lb|  ol  product 


B005._ 
TSS 


pH' 


85  ' 
14.6  I 


46 
76 
<') 


Maximum  tor  any  one  day 


Kg/kkg 
(pounds 

per 
1.000  lb) 

of 
product 


Milligrams/litar 


PBntachloroof>eno(  ..______       O.OOte       (0  012K317)/y 

T'lCtKofOpnenol        I      0  010         (0  076)(31  7)/y 

y  ^  wastewetar  oecnargad  in  kgal  per  ton  o(  product. 


Witfw  t^e  range  ot  5  0  to  9  0  at  all  Itmea. 

§  430.86    Pretreatment  standards  for 
existing  sources  (PSES). 

(a]  Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  pollutants 
into  a  pub&cly  owned  treatment  works 
must  (1)  comply  with  40  CFR  Part  403 
and  (2)  achieve  the  following 
pretreatment  standards  for  existing 
sources  (PSES)  if  it  uses  chlorophenolic- 
containing  biocides.  Permittees  not 
usmg  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides.  PSES  must  be  attained 
on  or  before  July  1, 1984. 


Subpart H 


Pollutant  or  poAutanr  property 


PSES 


Maxinium  tor  any  1  day 


Milligrams  per  liter 
(mg/l) 

Pentachtorophenol (0  011)(35  4)/y 

TnchkxopbanoL I  (0  082)(35.4)/y 

y=wnslewatar  dischaiged  In  kgal  per  ton  o<  product 


(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 

Subpart  H 


Pollutant  or  pollutant  property 


PSES 


Maximum  tor  any  1  day 


Pentactiloropftenol 

Tnchtoroptiorxjl 


kg/Vkg  (or  pounds  par 
1 J300  lb)  ol  product 

0  0016 
0.012 


§  430.87    Pretreatment  standards  for  new 
sources  (PSNS). 

(a)  Except  as  provided  in  40  CFR 
403.7,  any  new  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
(1)  comply  with  40  CFR  Part  403  and  (2) 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS)  if  it 
uses  chlorophenolic-containing  biocides. 
Permittees  not  using  chlorophenolic- 
containing  biocides  must  certify  to  the 
permit-issuing  authority  that  they  are 
not  using  these  biocides. 


Subpart  H 


Pollutant  or  pollutant  property 


PSNS 


Maximum  lor  any  1  day 


Milligrams  per  liter 
(mg/l) 

Pentachlorophenol - I  (0  012)(31  7)/y 

Tnchlorophenol '  (0  092)(31  7)/y 

y  =  wastewater  discharged  m  kgal  per  ton  ol  product. 


(b)  In  cases  when  POTWs  find  it 
necessary  to  Impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 

Subpart  H 


Pollutant  or  pollutant  property 


PSNS 


Maximum  for  any  1  day 


kg/kkg  (or  pounds  pat 
1 ,000  lb)  of  product 


PentachloropherKJl  . 
Tnctikxopherx)! 


00016 
0012 


PoMuIanl  or  poHuIn 


'Wittiin  the  range 


!  M  I 


jm  tor  any  1  day 

3  (or  pounds  per 
3  lb)  of  product 


ds  for  new 


mn  for  any  1  day 

I  (or  pounds  pw 
'  lb)  of  product 
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Subpart  I— Fine  Bleached  Kraft 
Subcategory 

§43090    Applicability:  description  of  the 
fine  bleached  kraft  sut>category. 

The  provisions  of  this  subpart  are 
apphcable  tq  discharges  resulting  from 
the  integrated  production  of  pulp  and 
fine  papers  at  bleached  kraft  mills. 

§  430.91    SpectaHzed  definitjons. 

For  the  purpose  of  this  subpart,  the 
general  definitions,  abbreviations,  and 
methods  of  analysis  set  forth  in  40  CFR 
401  and  430.01  shall  apply  to  this 
subpart. 

§  430.92    Efftuent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

(a)  Except  as  provided  in  40  CFR 
125.30-125.32,  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT), 
except  that  noncontinuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
iimitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  B0D5 
by  1.78  and  TSS  by  1.82. 


Subpart  I 


BPT  effluent  limitations 


Po'lutant  or  poHuiant  proD^fty 


Majumum  tor 
any  1  day 


Average  of 

daity  values 

for  3C 
conseculrve 

days 


Kg/kKg  (or  pounds  per/ 

1  000  ihi  ol  product 

BODS 

TSS  ..,.    

10.6    j                  5.5 
2215                   119 

pH    

(')                        (') 

Within  ttie  range  ot  5  0  to  9.0  at  aft  times. 

(b)  The  following  iimitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  properties,  controlled  by  this 
section,  resulting  from  the  use  of  wet 
barking  operations,  which  may  be 
discharged  by  a  point  source  subject  to 
the  provisions  of  this  subpart.  These 
limitations  are  in  addition  to  the 
limitations  set  forth  in  paragraph  (a)  of 
this  section  and  shall  be  calculated 
using  the  proportion  of  the  mill's  total 
production  due  to  use  of  logs  which  are 
subject  to  such  operations. 
Noncontinuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 
average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 


annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  BOD5 
by  1.82  and  TSS  by  1.84. 

Subpart  I 


I 


PolhJtanI  or  polfutani  property 


BPT  effluent  limitations 

1 

,    Average  of 

Maxmwm  «or     <»a^'?^s 

any  1  day     '        "  ■" 
'         '     I  oor>seculrve 

days 


Kg/kkg  (or  pounds  per' 
".000  lt>i  ot  prortiiri 

BOD5 

195 
5.3 
(■) 

1A 

TSS.._ 

pH. 

2jas 

'  Wittun  the  rar>ge  of  5  0  to  9  0  at  all  times 

(c)  The  following  limitations  usLtblish 
the  quantity  or  quality  of  pollutants  or 
pollutant  parameters,  controlled  by  this 
section,  resulting  from  the  use  of  log 
washing  or  chip  washing  operations, 
which  may  be  discharged  by  a  point 
source  subject  to  the  provisions  of  this 
subpart.  These  limitations  are  in 
addition  to  the  limitations  set  forth  in 
paragraph  (a)  of  this  section  and  shall 
be  calculated  using  the  proportion  of  the 
mill's  total  production  due  to  use  of  logs 
and/or  chips  which  are  subject  to  such 
operations.  Noncontinuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  davs  limitations  for  B0D5 
b\  2,00  and  TSS  by  2.00. 

Subpart  I 


Po'tutant  or  D'^tiflant  proper^ 


BPT  effluent 
limitations 


i  Mantnum  lor 
any  1  day 

Average  ol 

daiN  values 

lor  30 
consecutive 

days 


Kg/kkg  (or  tX)jnos  per 
iXWOIblol  product 


B0D5.. 

TSS..._ 
pH 


0.2 
O.SS 


01 

0.3 
CI 


'Within  the  range  ot  5.0  lo  90  at  aH  times 

(d)  Thf  following  liniitdtioiis  ••stablish 
the  quantity  or  quality  of  pollutants 
or  pollutant  properties,  control!. 'd 
by  this  section,  njsulting  from  the 
use  of  log  flume.s  or  log  pond.s. 
which  may  be  discharged  by  .i  point 
source  subject  to  the  provisions 
of  this  subpart.  These  limitations  are  in 
addition  to  the  limitations  set  forth  in 
paragraph  (a)  of  this  section  and  shall 
be  calculated  using  the  proportion  of  the 
mill's  total  production  due  to  use  of  logs 
which  are  subject  to  such  operations. 
Noncontinuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 


average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  M) 
consecutive  days  limitations  for  BOD.T 
by  2.00  and  TSS  by  2.00. 

Subpart i 


Poltutant  or  potulant  property 


BPT  Effkien  L»»iital>ons 


Maximurr.  for 

ai>  1  ciav 


dartv  values 


darty  values 

t-«  ,■*: 

c^onseojlfv*^ 
oays 


Kg/I(fcg  lor  pounds  par 
1.000  Ibl  ol  product 


B005.. 
TSS..._ 
pH ...... 


0.35 
1  15 


02 
0» 
V) 


'Withm  Dw  range  ol  SO  (DUO  a)  a«  t»iies 

§  430.93     Effluent  limitations  representing 
the  degree  ot  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  tectinology  (BCT). 
1  Reserved  I 

5  430.94     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  tt>e  application  of  the  best  available 
technology  economicaUy  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30- 

125.32.  any  existing  point  source  subject 
to  this  subpart  where  chlorophenolic- 
containing  biocides  are  used  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(BAT).  .Non-continuous  dischargers  shall 
not  be  subject  to  the  maximum  day 
mass  limitations  in  kg/kkg  (!b/lOO0  lb), 
but  shall  be  subject  lo  concentration 
limitations.  Concentration  limitations 
are  only  applicable  to  non-continuous 
dischargers.  Permittees  not  using 
chlorophenolic-containing  biocides  must 
certify  to  the  permit-issuing  authority 
that  they  are  not  using  these  biocides. 

Subpart i 


Pollutanl  or  pollutant  propeny 


BAT  aMuant  kmtaliant 


Maiomurr  tor  ar>v  ■  fW> 


OOUfiilS 

per 
1.000  ») 

ol 
product 


MAHiittmi  li& 


Pentachlorophenol !    OOOK    '    (0.0tl)(30  9)/y 

Tr>chloropt>enol 0  0086         (0  068W30  9)/y 

y  --  wastewater  dtocharged  m  kgai  per  ton  ol  product 


§  430.95    New  source  perfonnance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  ne\N 
source  performance  standards  (NSPSj, 


52034 


Federal  Register  /  Vol.  47, 


No.  223  /  Thursday,  November  18,  1982  /  Rules  and  Regulations 


except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations  for  BOD5  and  TSS, 
but  shall  be  subject  to  annual  average 
effluent  limitations  determined  by 
dividing  the  average  of  30  consecutive 
days  limitations  for  BOD5  by  191  and 
TSS  by  1.90.  Also,  for  non-continuous 
dischargers,  concentration  limitations 
(mg/1)  shall  apply,  where  provided. 
Concentration  limitations  will  only 
apply  to  non-continuous  dischargers 
Only  facihties  where  chlorophenohc 
containing  biocides  are  used  shall  be 
subject  to  pentachlorophenol  and 
trichlorophenol  limitations.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  these 
biocides. 

Subpart  I 


NSPS 


Pollutant  ex  po*utant  property 


I  Average  o* 

Majimu'^  daily  values 
lo'  any  1  for  30 

day  consecutivfr 

{         days 


Kg  <kg  (Of  pounds  per 
lOOC  ItJi  o<  product 


BO05. 
TSS  ... 
PH  


3  1 
48 

(  I 


Maximum  for  any  1  <Jay 


kg/kkg 
(OUtXlS  p< 

,000  lb)  c 
product 


f^b,"^'   I    -'"^''-^  '"- 


PeotacMoropheool J  00014       (00u,i25i|/y 

TncMoropheoot 1  0  0088      (0  084K25i)/y 

y>  wastewater  dischafged  lo  kgai  per  ton  o<  product. 


I  Withm  die  range  ot  5.0  to  9.0  at  all  times 


430.96    Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  m  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  (1)  comply  with  40  CFR  Part  403 
and  (2)  achieve  the  following 
pretreatment  standards  for  existing 
sources  (PSES)  if  it  uses  chlorophenolic- 
containing  biocides.  Permittees  not 
using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  usmg 
these  biocides.  PSES  must  be  attained 
on  or  before  July  1, 1984. 


Subpart  I 


Ponutanl  or  poMwit  property 


Subpart  J— Papergrade  Sulfite  (Blow 
Pit  Wash)  Subcategory 


PSES 


Maidniuni  for  any  1  day. 


Wi"(grams  p«'  ''ter 
(rng/ll 


Pentacworopnenoi _ I  (0  0' 1|I30  9)/y 

TrttfUoropheooi      I  (0  082)(30  9)/y 

y  -  wastewater  discharged  m  kgal  per  ton  of  product 


..I  (I 


(b)  In  cases  vvhf-n  POTVVs  find  it 
necessHPy  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 

guidance; 

Subpart  I 


Pollulant  or  potlutani  property 


PSES 


MaxniufTi  for  any  1  day 


Kg/kkg  (or  pounds  per 
1.000  H))  of  product 


Pentachlorophenol ... 

Tnchloroptienol 


00014 
0  011 


§  430.97    Pretreatment  standards  for  new 
sources  (PSNS). 

(a)  Except  as  provided  in  40  CFR 
403.7.  any  new  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
(1)  comply  with  40  CFR  Part  403  and  (2) 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS)  if  it 
uses  chlorophenolic-containing  biocides. 
Permittees  not  uning  chlorophenolic- 
containing  biocides  must  certify  to  the 
permit-issuing  authority  that  they  are 
not  usmg  these  biocides. 

Subpart  I 


Polkitanl  or  pollutant  property 


PSNS 


Maximum  for  any  1  day 


Milligrams  per  liter 
(mg/1) 

Penlacmoropnenoi _ \  (0  01 4)(2S  1  »'y 

TncrUorophenol  (0  1011(25  1)/y 

y=wastewater  dtscnarged  .n  kgai  per  ton  of  product 

(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 

guidance: 

Subpart  I 


Poiiuianf  or  pollutant  property      \ — 


PSNS 


Maximum  tor  any  1  day 


Pentacfiioroptieno*  -. 
Tnchlorophenol 


Kg/kkg  (or  pounds  pet 
1 ,000  lb)  of  product 

00014 
0  011 


§430.100    Applicability;  description  of  the 
papergrade  sulfite  (blow  pit  wash) 
subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  resulting  from 
the  integrated  production  of  pulp  and 
paper  at  papergrade  sulfite  mills,  where 
blow  pit  pulp  washing  techniques  are 
used, 

§  430.101    Specialized  definitions. 

For  the  purpose  of  this  subpart. 

(a)  Except  as  provided  below,  the 
general  definitions,  abbreviations,  and 
methods  of  analysis  set  forth  in  40  CFR 
401  and  430.01  shall  apply  to  this 
subpart. 

(b)  Sulfite  cooking  liquor  shall  be 
defined  as  bisulfite  cooking  liquor  when 
the  pH  of  the  liquor  is  between  3.0  and 
6.0  and  as  acid  sulfite  cooking  liquor 
when  the  pH  is  less  than  3.0. 

§  430.102    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

(a)  Except  as  provided  in  40  CFR 
1125.30-125.32,  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT), 
except  that  noncontinuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  B0D5 
by  1.78  and  TSS  by  1.82. 

Subpart  J 

{Bisulfite  liquor 'surface  condensers] 


BPT  effluent  limitations 


Pollutant  Of  pollutant  property 


Average  of 

Maximum  for  I  "^"JVao  ^' 
»">  '  <^«>     1  consecutive 
days 


Kg/kkg  (or  pounds  per 
1 ,000  lb)  of  product 


BOD5. 

TSS 

pH  


318 
43  95 
(') 


16,55 

23  65 

(') 


'  Within  ttie  range  of  5.0  to  9.0  at  all  times 


[Bisulfite 

Pollutani 

or  poMutar 

aOD5 

TSS  

pH 

Wittiin  tt>e  range 

Pofutant  or  potlutarfl 


Within  the  range  ( 


Pollutant  Of  DoHutanl 


BODS 

TSS  

pH 

'  Within  tt>e  range  o 

(b)  The  folio 
the  quantity  or 
pollutant  propf 
section,  resulti 
barking  operat 
discharged  by 
the  provisions 
limitations  are 
limitations  set 
this  section  am 
using  the  propc 
production  due 
subject  to  such 
Noncontinuous 
subject  to  the  r 
average  of  30  c 
limitations,  but 
annual  average 
determined  by 
consecutive  da 
by  1.81  and  TSI 


lent  limitations 


[Of  pounds  per 
b)  ol  pfoduci 
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Subpart  J 

[Bisulfite  liquof/baromelrK:  condensers] 


Pollutant  or  pollutant  property 


BPT  effluent  Itmitalions 


Maximum 

tor  any  1 

day 


Average  of 
daily  values 

f0(  30 

consecutive 

days 


Kg/kkg  (or  pounds  pef 
1 .000  lb)  of  product 

30D5 .... 

TSS   

34.7 
522 

(') 

1805 

28.1 

(') 

pH „ 

Wittiin  the  range  of  5  0  to  9  0  at  alt  times 

Subpart  J 

[Acid  sulfite  liquor/surface  condensers] 

I      BPT  effluent  limitations 


Pofutant  or  pollutant  property 


Average  ot 

Maximum  to.      ^"'l)!,"^'"^" 
any  1  aay  °      . 

'         '     I  consecutive 

days 


Kg'Vltg  (or  pounds  per 
1 ,000  lb)  of  product 

BOOS 

32.3 

4a85 

(■» 

16  8 

TSS    „ 

pH        

23  65 

(') 

Wilhin  the  range  o(  5  0  to  9.0  at  all  times. 


Subpart  J 

[Acid  suftite  liquor  barorrietric  conaenser&] 


Pollutant  or  pollutant  property 


BPT  effloent  Imrtatiotis 

Average  ot 
Maximum  daily  values 
for  any  1      ,        for  30 

day  consecutive 

davs 


Kg/iikg  (or  pojrujs  per 
1 .000  lb)  of  prtxlucl 


8005. 
TSS   ... 

pH    


35.5 

52.2 

(1 


185 
26  1 

(') 


'  Within  the  range  of  5,0  to  9  0  at  an  times 

(b)  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  properties,  controlled  by  this 
section,  resulting  from  the  use  of  wet 
barking  operations,  which  may  be 
discharged  by  a  point  source  subject  to 
the  provisions  of  this  subpart.  These 
limitations  are  in  addition  to  the 
limitations  set  forth  in  paragraph  (a)  of 
this  section  and  shall  be  calculated 
using  the  proportion  of  the  mill's  total 
production  due  to  use  of  logs  which  are 
subject  to  such  operations. 
Noncontinuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 
average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  BOD5 
by  1.81  and  TSS  by  1.80. 


Subpart  J 


Pollutant  or  pollutant  properly 


I      BPT  effkjent  tjmtalioos 

t ■ - 

Average  o* 
Maximum  ,  daify  values 
lor  any  1  lor  30 

day  consecutive 

days 


Kg/Kkg  (or  jxxinds  per 
1,000  1b)  olproduca 


B0D5 
TSS    ,.. 

pH     


2.7 

7.5 


1.45 

3.95 

O 


'Within  the  range  of  5.0  to  9  0  at  all  tunes. 

(c)  The  following  limitations  estabhsh 
the  quantity  or  quality  of  pollutants  or 
pollutant  parameters,  controlled  by  this 
section,  resulting  from  the  use  of  log 
washing  or  chip  washing  operations, 
which  may  be  discharged  by  a  point 
source  subject  to  the  provisions  of  this 
subpart.  These  limitations  are  in 
addition  to  the  limitations  set  forth  in 
paragraph  (a)  of  this  section  and  shall 
be  calculated  using  the  proportion  of  the 
mill's  total  production  due  to  use  of  logs 
and/or  chips  which  are  subject  to  such 
operations.  Noncontinuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  BODd 
by  2.00  and  TSS  by  1.80. 

Subpart  J 


BPT  effluent  limitations 


Pollutant  or  pollutant  O'operty 


MaxjfTUim  for 
any  1  day 


Average  of 
daily  values 

tor  30 
consecutive 

days 


Kg/kkg  <or  pounds  per 
1.000  lb)  of  product 


B0D5 

TSS 

pH 


_L. 


0.1S 
2.55 


fli 

135 


'  Vilnhm  the  range  of  5.0  to  9.0  at  an  times 

(d)  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  properties,  controlled  by  this 
section,  resulting  from  the  use  of  "log 
flumes  or  log  ponds,  which  may  be 
discharged  by  a  point  source  subject  to 
the  provisions  of  this  subpart.  These 
limitations  are  in  addition  to  the 


limitations  set  forth  in  paragraph  (a)  of 
this  section  and  shall  be  calculated 
using  the  proportion  of  the  mill's  total 
production  due  to  use  of  logs  which  are 
subject  to  such  operations. 
Noncontinuous  dischargers  shall  not  be 
subject  to  the  maximum  da\  and 
average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  averagt-  o[  M) 
consecutive  days  limitations  for  I^OD.i 
by  2.00  and  TSS  b\  1 .80. 

Subpart  j 


Pollutant  or  pollutant  property 


BPT  etfijeni  kmitaliora 


Mannum  for 
any  1  day 


ol 

daity  values 

tor  30 
consecutive 


Ko/kholarpomtopv 
1.000  tH  tt  prrnliM 

BOD5 

OJS 
1.7 
(1 

0.2 
0.S 

T<5.S 

pH .    _. 

'  Wrthm  ttie  range  of  6.0  to  9  0  al  all  times 

M30.103     Effluent  limitations  represefitir>g 
the  degree  of  efftuefit  reduction  attainat>te 
by  the  appJication  of  the  l>est  conventional 
pollutant  control  technology  (BCT). 
I  Reserved! 

«  430.104     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  t>es1  available 
technology  economically  acfilevable  (BAT^. 

Excpp!  as  provided  in  40  CFH  125.30- 
125.32.  any  existing  point  source  subject 
to  this  subpart  where  chiorophenohr- 
containing  biocides  are  used  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(B.AT)  .\(in-contmuous  discharpers  shall 
not  be  subject  to  the  maximum  day 
mass  limitations  in  kg/kkg  (lb/l.o6o  Ihi. 
but  shall  be  subject  to  concentration 
limitations.  Concentration  limitations 
are  only  applicable  to  non-continuous 
dischargers.  Permittees  not  using 
(:hIorophenolic-U)ntaining  biocides  nmsi 
certify  to  the  permit-issuing  authonty 
that  they  are  not  using  these  liuicides. 


Subpart  j 


Pollutant  or  potluiant  property 


BAT  •niueni  tmdalKin* 


Mvomum  tor  any  1  d^f 


Penlachloropfienol   „ 

Tnchloropbenol 

X  -  percent  sulfite  pulp  in  final  product. 

y    wastewater  discharged  m  kgal  per  ton  of  product 


Kg/Vljg  (pounds 

per  1  000  lb)  ol 

product 


Mlfl,^ranns   IiIm 


0  00058o»p«017i0 

0  0036exp(0  017x) 


(»  01  IKtZ^'VxjiJO  017xn/y 

((0  068l|i26")eno(C0i?.)!-y 
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§  430.105    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS). 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations  for  B0D5  and  TSS, 
but  shall  be  subject  to  annual  average 
effluent  Hmitations  determined  by 
dividing  the  average  of  30  consecutive 
days  limitations  for  BOD5  by  191  and 


TSS  by  1.90.  Also,  for  non-continuous 
dischargers,  concentration  limitations 
(mg/1)  shall  apply,  where  provided. 
Concentration  limitations  will  only 
apply  to  non-continuous  dischargers. 
Only  facilities  where  chlorophenolic- 
containing  biocides  are  used  shall  be 
subject  to  pentachlorophenol  and 
trichlorophenol  limitations.  Permittees 
not  using  chlorophenolic-containing 
biocides  mu.st  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides. 


Subpart  J 


Subpart  J 


NSPS  Pollutant  or  pollutant  propefty 


Maximum  for  any  1 
day 


Average  o(  daily  values  lor  30 
consecutive  days 


Kg/kkq  (of  pounds  per 

,000  lb )  of  product 

« 

prifin                               

4.38e>tp(0  017x) 

3  03e«p(0  0t7i<) 

O 

2  36exp(0  017]<) 

TSS                                                        , 

5B1exp(0  107k) 

dH _ „ . 

(') 

«  =  percent  sulfite  piip  n  final  product 

• 

Maomum  lor  any  1 
day 

Kg/kkg  (pounds  per/1,000  lb) 
of  product 

Milligrams/liter 

Pentachtorophenot 

Tnchtoropheriot _ — -  - 

00005«<'<p(0  107«) 

0  0036eo(0  0t7<| 

((OOl5|(9l2)exp(0  017K))/y 
((0  094)(9  12)e<p(0  017«))/y 

<  =  percent  suHile  pulp  m  final  product 

1  -  wastewatar  discharged  m  kgal  per  ton  oi  procluci 


'  Wittm  the  range  of  S  0  to  9  0  at  all  limes 


§  430.106    Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  in  40  CFR  403  7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  (1)  comply  with  40  CFR  Part  403 
and  (2)  achieve  the  follbwing 
pretreatment  standards  for  existing 
sources  (PSES)  if  it  uses  chlorophenolic- 
containing  biocides.  Permittees  not 
using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides.  PSES  must  be  attained 
on  or  before  July  1, 1984. 

Subpart  j 


limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 

Subpart  J 


PMulanl  or  pollutant 
property 


pses 


Maximum  lor  any  1  day 


Kg'kkg  (or  pounds  per/ 1,000 
lb|  ol  product 


Pentacmoropnenol . 
TncMorophenol 


C  00058exp(0  0i7x) 
0  0043e<p(0  017x) 


II  •  peroant  (uHite  pulp  in  final  product 


PollutanI  or  poUutanl 
property 


PSES 


Maximum  lor  any  1  day 


Milligran^  per  liter  (mg/l) 

Pentactilofopfwnol , ,    ((0  01l)(i2  67)exW0  O'^xH'y 

Tncntorophenol I    ((0082)(12  67)exp(0  01 '<»'v 

x= percent  sulfite  pulp  m  final  product 

y  =  wastewater  dBCharged  m  kgal  per  Ion  o'  prcxJuci 


[b)  la  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 


§  430.107    Pretreatment  standards  for  new 
sources  (PSNS). 

(dj  Except  as  provided  in  40  CFR 
403.7.  any  new  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
(1)  comply  with  40  CFR  Part  403  and  (2) 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS)  if  it 
uses  chlorophenolic-containing  biocides. 
Permittees  not  using  chlorophenolic- 
containing  biocides  must  certify  to  the 
permit-issuing  authority  that  they  are 
not  using  these  biocides. 


Pollutant  or  pollutant 
property 


PSNS 


Maximum  lor  any  1  day 


Milligrams  per  liter  (mg/l) 

PentacWorophenot ((0.01 5)(9  12)exp(0  017x))'y 

Trichloroptienol  I    ((0  114)(9  I2)exp(0  017<)|/y 

X    percent  sulfite  pulp  m  final  product 

y    wastewater  disctiarged  in  kgal  per  Ion  ol  produci 


(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 


Subpart  J 


Poi'jtant  or  pollutant 
property 


PSNS 


Maximum  for  any  1  day 


Kg/kkg  (or  pounds  per 
lb)  of  product 


1  000 


Pentacnioroplienol »....  0  00058exp(0  0 1 7x) 

Trichloropnenol  „ I  0  0043exp(0  017x) 

X  =  percent  sulfite  pulp  in  final  product 


Subpart  K— Dissolving  Sulfite  Pulp 
Subcategory 

§  430.1 10    Applicability;  description  of  the 
dissolving  sulfite  pulp  sutKategory. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  resulting  from 
the  production  of  pulp  at  dissolving 
sulfite  mills. 
§  430. 1 1 1    Specialized  definitions. 

For  the  purpose  of  this  subpart,  the 
general  definitions,  abbreviations,  and 
methods  of  analysis  set  forth  in  40  CFR 
401  and  430.01  shall  apply  to  this 
subpart. 

§  430. 1 1 2    Effluent  limitations  representing 
ttie  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

(a)  Except  as  provided  in  40  CFR 
§  125.30-125.32,  apy  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT),  except  that  noncontinuous 
dischargers  shall  not  be  subject  to  the 
maximum  day  and  average  of  30 
consecutive  days  limitations,  but  shall 
be  subject  to  annual  average  effluent 
limitations  determined  by  dividing  the 
average  of  30  consecutive  days 
limitations  for  BOD5  by  1.78  and  TSS  by 
1.82. 


tf^acilities  wl 


Pollutant  or  pollut 


(Facilities  wl 


Pollutant  or  pollute 


[Facilities  wne 


Pollutant  or  pollut£ 


[Facilities  wh 


Pollutant  or  polluta 


'B0D5  effluent  I 

Company,  el  al.  v  ( 

'Within  Khe  rar>g€ 


J  Ml 


Ti  tw  any  1  day 
s  per  liter  (mg/i) 

l2)eKp(0  017«))> 
I2)e<p(0017«)|,'y 


PSNS 
ri  for  any  1  day 

pounds  per  1  000 
of  product 

8exp(0  017x) 
)e«p(0  017x) 


representing 
>n  attainable 
practicable 
ivailable 
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Subpart  K 

(Facilities  wlTefe  nitration  grade  pulp  is  produced] 


Pollutant  or  pollutant  property 


[  Maximum  lof 
any  1  day 

BPT  effluent       Average  of 
limitations        daily  values 
(or  30 
j   consecutive 
days 


Kg'kkg  (or  pounds  per 
1 ,000  lb)  ot  product 

B005 _ 

TSS  

41  4 

70  65 

2155 
38  05 

pH   _„ 

(') 

Within  \he  range  of  5  0  to  9  0  at  all  6mes. 

Subpart  K 

[Facilities  wtiere  viscose  grade  pulp  is  produced! 

I      BPT  effluent  limitations 
i    Average  of 
..nu,«,„  u,  ^,unui»n,  p,u^«„y    i  ^^„^^„  ,^,      dajy  values 

i     any  1  aay     i        '°'  ^° 
'         '     I   consecutive 

I  days 


Kg  kkg  (or  pounds  per 
1.000  lb)  of  product 

B0D5 

443 
70  65 

23  0 

TSS  

38  05 

pH   

(') 

'  Witfiin  tfie  range  of  5  0  10  9  0  at  all  times. 

Subpart  K 

(Facilities  wnere  cellophane  grade  pulp  is  produced] 


BPT  effluent  limitations 


Pollutant  or  pollutant  property 


Maximum  for 
any  1  day 


Average  of 
daily  values 

for  30 
consecutive 

days 


Kg'kkg  (or  pounds  per 
1,000  lb)  of  product 


B0D5.. 
TSS 

pH    


48  05 

26  0 

7065 

38  05 

(') 

I') 

'Within  the  range  of  5  0  to  9  0  at  all  times. 

Subpart  K 

( Facilities  where  acetate  grade  pulp  is  produced] 


Kg/kKg  (or  pounds  per 
1,000  lb)  ot  prnrtiK-t 

B0D5 

TSS  

'50  80 
70  65 
(') 

'26  40 
38  05 

pH  

(') 

'B0D5  effluent  limitations  were  remanded  {Weyemaeusef 
Company,  el  al  v  Coslle.  590  F  2nd  1011.  DC  Circuit  1978. 
'Wittiin  the  range  of  5.0  to  9  0  at  all  times. 

(c)  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  properties,  controlled  by  this 
section,  resulting  from  the  use  of  wet 
barking  operations,  which  may  be 
discharged  by  a  point  source  subject  to 


the  provisions  of  this  subpart.  These 
limitations  are  in  addition  to  the 
limitations  set  forth  in  paragraph  (a)  of 
this  section  and  shall  be  calculated 
using  the  proportion  of  the  mill's  total 
production  due  to  use  of  logs  which  are 
subject  to  such  operations. 
Noncontinuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 
average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  D0D5 
by  1.75  and  TSS  by  2.00. 

Subpart  K 

I       BPT  effluent  limitations 


Pollutant  or  pollutant  property 


Maximum  for 
any  1  day 


Average  ot 
daily  values 

for  30 

consecutive 

days 


Kg/kkg  (of  pounds  per 
1.000  lb)  of  product 

8005 

0.7 
0.15 
(') 

TSS 

pH     

- 

01 
CI 

'Wrthin  ttie  range  of  5.0  to  90  at  all  limes, 

(c)  The  following  limitijtions  cstab!i!-h 
the  quantity  or  quality  of  pollutants  or 
pollutant  parameters,  controlled  by  this 
section,  resulting  from  the  use  of  log 
washing  or  chip  washing  operations, 
which  may  be  discharged  by  a  point 
source  subject  to  the  provisions  of  this 
subpart.  These  limitations  are  in 
addition  to  the  limitations  set  forth  in 
paragraph  (a)  of  this  section  and  shall 
be  calculated  using  the  proportion  of  the 
mill's  total  production  due  to  use  of  logs 
and/or  chips  which  are  subject  to  such 
operations.  Noncontinuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  BOD5 
by  2.00  and  TSS  by  2.00, 

Subpart  K 


Pollutant  or  pollutant  property 


BPT  effluent  limitations 


Maximum  for 
any  t  day 


Average  of 
daily  values 

lor  30 

consecutive 

days 


Kg/kkg  (or  pounds  per 
1 ,000  lb)  of  product 


B0D5.. 

TSS 

pH 


0.15 
0.15 
(') 


0  1 
0  1 

(I 


'  Wittun  the  range  of  5  0  to  9  0  at  all  times. 

(d)  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 


pollutant  properties,  controlled  by  this 
section,  resulting  from  the  use  of  Ipg 
flumes  or  log  ponds,  which  may  be 
discharged  by  a  point  source  subicct  to 
the  provisions  of  this  subpart.  These 
limitations  are  in  addition  to  the 
limitations  set  forth  in  paragraph  (a)  of 
this  section  and  shall  be  calculated 
using  the  proportion  of  the  mill's  total 
production  due  to  use  of  logs  which  are 
subject  to  such  operations 
Noncontinuous  discharyt^rs  shall  not  be 
subject  to  the  mnximum  day  and 
average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  B0D5 
by  2.00  and  TSS  by  2.00. 

Subpart  K 


Pollutanl  Of  poAutant  property 


BPT  eftluem  imilalions 


Maximum  for 
any  t  day 


ol 
da<y  values 

tor  30 
consecutive 

days 


Kg/kkg  (or  pounds  par 

1.000  lb)  ot  product 

BODS 

CIS 
0.15 

0.1 

0  1 

pH 

CI 

'  Withm  the  range  of  5  0  to  9.0  at  all  Ivnes. 


i^  430.113     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
I  Reserved! 

§  430.1 14     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  where  chlorophenolic- 
containing  biocides  are  used  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
apphcation  of  the  best  available 
technology  ecoonomically  achievable 
(BAT).  Non-continuous  dischargers  shall 
not  be  subject  to  the  maximum  day 
mass  limitations  in  kg/kkg  flb/lOOO  llij, 
but  shall  be  subject  to  concentration 
limitations.  Concentration  limitations 
are  only  applicable  to  non-continuous 
dischargers.  Permittees  not  using 
chlorophenolic-containing  biocides  must 
certify  to  the  permit-issuing  authorit\ 
that  they  are  not  using  these  biocides 
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Subpart  K 

[FaoMies  wtiefe  nrtrattcm.  viscose  or  caltophane  grade  pulps 
are  produced] 

'        BAT  effluent  limrtations 


Maximum  for  any  1  day 


Pollutant  or  pollutant 
property 


Kg/kkg 
(pounds 

per 
1  000  lb) 

of 
product 


PentacNorophenol I      0  0C3O 

Tncnlorophenol -...-I      0  019 


milligrams/ liter 


(0  01iM66  0)/y 
(0  0681(66  Oil » 


y  =:  wastewater  discnarged   ir   kgai   per  ton   of  productxxi- 


Pp^tacniofOon^noJ 

T'^cn*oroot>erx>l     

y  =  wastewater   dlsc^arged   in 


Maximum  for  any  1  day 


Kg.'kkg 
(pounds 

per 
1  000  lb) 

of 
priDducI 


Milligrams/liter 


0  0030  !     (0  012)(59  7)/y 
0  019     I     (0  076)(59  7)/y 
kgal   per   ton   ol    productioa 


'VViBwi  tfie  range  o«  5.0  to  9.0  at  all  times. 


Subpart  K 


Subpart  K 

CFadWies  wtiere  acetate  grade  pulp  is  producedl 


NSPS 


Pollutant  or  pollutant  property 


I    Average  of 
Maximum        daily  values 
lor  any  1      '        for  30 
day  '  consecutive 

i         days 


Kg  'kkg  (or  pounds  per 
1 .000  lb)  ol  product 

BODS                -. 

39  6 

41  1 
(') 

.... J 

21  4 

TSS 

PH 

21  5 
(') 

[facilities  where  ni 


Pollutant  or  pollu 


Penlachlorophenol 
Tncfiloropbenol 


Subpart  K 

[FaolKies  wtiere  acetate  grade  pulp  a  produced! 

BAT  effluent  limttaliona 


(Facilities  where  viscose  grade  pulp  is  produced! 


Pollutant  Of  pollutant  property 


Maximum  for  any  1  day 


Kg.'kkg 
(pounds 

1,000  lb) 

o< 
product 


Milligrams/liter 


Pentachloroptenol 
TncNoiop«wnol 


0,0033 
0  021 


(0  0n)(72  71/y 
(0  068)1 72  7).y 


discharged   m   kgal   per   ton   of   production, 

§  430. 115    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS], 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations  for  B0D5  and  TSS, 
but  shall  be  subject  to  annual  average 
effluent  limitations  determined  by 
dividing  the  average  of  30  consecutive 
days  limitations  for  BODS  by  1.91  and 
TSS  by  1.90.  Also,  for  non-continuous 
dischargers,  concentration  limitations 
(mg/1)  shall  apply,  where  provided. 
Concentration  limitations  will  only 
apply  to  non-continuous  dischargers. 
Only  facilities  where  chlorophenolic- 
containing  biocides  are  used  shall  be 
subject  to  pentachlorophenol  and 
trichlorophenol  limitations.  Permittees 
not  using  chlorophenic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides. 

Subpart  K 

(FatiHes  whers  nitration  grade  pulp  is  producedl 


NSPS 


Pollulant  or  pollutant  property 


Maxi- 
mum for 
any  1 
day 


Average  of 

daily  value*  for 

30  days 


Kg/kkg  (pounds  per  1,000 
*>)  ol  product 


B005. 

TSS 

pH 


145 
213 

(') 


NSPS 


Poliutant  or  poltulant  proi^rty 


',    Average  of 
Maximum     ,  datly  values 
for  any  1      i        for  30 
day  I  consecutive 

I         days 


Kg/kkg  (pounds  per  1.000 
lb)  ol  product 


BO05,.._ 

TSS 

pH 


Pentactiloropherxjl 
Trichloropbenol 


Maximum  for  any  1  day 


Kg  kkg 
(pounds 

per 
1,000  lb) 

of 
product 


00030 
0  019 


Milligrams/ liter 


(0,012)(59  7)/y 
(0  076)(59  7)/y 


y  -  wastewater   discriarged   m    kgal   per   ton   of   productKia 
'Witfir  the  range  ol  5.0  to  9,0  at  all  Umes. 


Subpart  K 


CFaciiities  wriere  ceMophane  grade  pulp  is  product] 


NSPS 


PollutaPl  or  pollutani  property 


Maximum 

for  any  1 

day 


Average  of 
daily  values 

lor  30 

consecutive 

days 


KG.  kkg  (or  pounds  per 
1.0(X)  lb)  of  product 


Maximum  for  any  1  day 

Kg, kkg 
pounds 

product) 

Milligrams/liter 

Pentachioropr^eod 

Tnchloroprwrx)!                    

0  0030 

0019 

(0  012)(59  0)/y 
(0  076)(59  0)-» 

y  ^  wastewater  dbcharged  m  kgal  par  ton  of  product 
'  Within  the  range  of  SO  to  9  0  at  all  Umes. 


Maximum  tor  any  1  day 

Kg/kkg 
(pounds 

per 
1.000  lb) 

of 
product 

Milligrams 'liter 
• 

0  0033 

(0  012)(65  7)/y 

Tncfilorophenol 

0  021 

(0  075)(65  7)/y 

y  -  wastewater  discharged   in  kgal   per  ton  ol   production, 
'Within  the  range  of  5,0  to  9  0  at  all  times 


§  430.116    Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  in  40  CFR  403.7 
and  403.13.  any  existing  source  subject 
to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  (1)  comply  with  40  CFR  Part  403 
and  (2)  achieve  the  following 
pretreatment  standards  for  existing 
sources  (PSES)  if  it  uses  chlorophenolic- 
containing  biocides.  Permittees  not 
using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides.  PSES  must  be  attained 
on  or  before  July  1. 1984. 

Subpart  K 

[Facilities  where  acetate  grade  pulp  is  produced] 


Pollutant  or  pollutant  property 


PSES 


Maximum  lor  any  1  day 


Milligrams  per  titer  (mg/l) 

Pentachlorophenol ]  oiOiD  0ini72  7)/y 

Trichlorophenol 'JiC  3HT)|72  7)/y 

y  =:  wastewater   discharged   in    kgai   per    ton    o'    production. 


Subpart  K 

tFacilies  wtiers  acetate  grade  pulp  is  produced ) 


Pollutant  or  pdluant  property 


PSES 


Maximum  for  any  1  day 


Milligrams  per  liter  (mg/l) 

PentacMorophwral (0  01 1  )(72  7)/y 

Tnchlorophenot. - I  (0  082)172  7)/y 

y= wastewater  discharged  In  kgal  per  ton  of  production. 

(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 


[Facilities  wh 


Pollutant  or  pdhj 


Pentachlorophenol 
Tnchloropfienol 


[Facilities  where  niti 


Pollutani  or  pollutai 


Pentachlorophenol  ,, 

Trichlorophenol    

y  =  wastewater   disci 


[Facilities  whe 


Pollutant  or  pollutai 


(b]  In  cases 
necessary  to  i 
limitations,  th 


(or  pounds  per 
lb)  ol  product 


n  tor  any  1  day 


(0  012)(65  7)/y 

(0  075)(657)/y 

n  of   production. 


m  tor  any  1  day 
IS  per  liter  (mg/I) 

O<0(0  0tn(72  7)/y 

0(0  082)172  7)/y 

in    o(    P'oduclion. 


m  for  any  1  day 
IS  pef  litef  (mg/I) 

11)(72  7)/y 
62)(727)/y 
)o  of  productioa 
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limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 

Subpart  K 

[Facilities  where  nitration,  viscose,  or  cellophane  grade  pulps 
are  produced) 


Pollutant  or  pollutant  property 


PSES 


Maximum  for  any  1  day 


Pentachloropheno) . 
Tncfiloroplienol , 


Kg.'kkg  (or  pounds  per 
1,000  lb)  of  product 

00030 
0.023 


Subpart  K 

[Facilities  orhere  acetate  grade  pulp  is  produced) 


Pollutant  Of  potlutani  profserty 


PSES 


Maximum  lor  any  1  day 


Kg/kkg  (or  pounds  per 
1,000  lb)  of  product 


Pentachlorophenol .. 

Tnchlorophenol 


0  0033 
0.025 


§  430. 11 7    Pretreatment  standards  for  new 
sources  (PSNS) 

(a)  Except  as  provided  in  40  CFR 
403.7,  any  new  source  subject  to  this 
subpart  that  introduces  pollutants  info  a 
publicly  owned  treatment  works  must 
(1)  comply  with  40  CFR  Part  403  and  (2) 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS)  if  it 
uses  chlorophenolic-containing  biocides. 
Permittees  not  using  chlorophenolic- 
containing  biocides  must  certify  to  the 
permit-issuing  authority  that  they  are 
not  using  these  biocides. 

Subpart  K 

[Facilities  where  nitration,  viscose,  or  cellophar>e  grade  pulps 
are  produced) 


Pollutant  or  pollutant  property 


PSNS 


Maximum  for  any  1  day 


Ponlachlofophenol 

Trichlorophenol 

y  =  wastewater  discharged   in 


Milligrams  per  liter 
(mg/1) 

(0  012)  (59,0)/y 
...I  (0  092)  (59  0)/y 

kgal   per  ton   ol   production. 


Subpart  K 

[Facilities  wliere  acetate  grade  pulp  is  produced] 


Pollutant  Of  pollutant  property 


PSNS 


Maximum  for  any  1  day 


Milligrams  per  liter 
(mg/1) 

Pentachlorophenol (0  012)  (65  7)/y 

Trichlorophenol I  (0  091)  (65  7)/ y 

y  =  wastewater   discharged   in   kgal  per   ton  of   production. 


(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 


mass  limitations  are  provided  as 
guidance: 

Subpart  K 

[Facilities  where  nitration,  viscose,  or  cellopharw  grade  pulps 
are  produced] 


Pollutant  or  potlutani  property 


PSNS 


Maximum  for  any  1  day 


Kg/kkg  (or  pounds  pef 

1,000  Ibl  01  product 


Pentachlorophenol. 

0  0030 

Tnchioropherwl   

0  023 

Subpart  K 

[Facilities  wfiere  acetate  grade  pulp  is  produced! 


Pollutant  or  pollutant  property 


PSNS 


Maximum  for  any  1  day 


Kg/kkg  (or  pounds  per 
1 .000  lb)  of  product 


Pentachlorophenol  ... 
Trichtoropnerx>l 


0  0033 
0026 


Subpart  L— Groundwood-Chemi- 
Mechanical  Subcategory 

§  430.120    Applicability;  description  of  the 

groundwood-chemi-mechanical 

subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  resulting  from 
the  production  of  pulp  and  paper  at 
groundwood  chemi-mechanical  mills. 

§430.121     Specialized  definitions. 

For  the  purpose  of  this  subpart,  the 
general  definitions,  abbreviations,  and 
methods  of  analysis  set  forth  in  40  CFR 
401  and  430.01  shall  apply  to  this 
subpart. 

§  430.122    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

(a)  Except  as  provided  in  40  CFR 
125.30-125.32,  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT), 
except  that  noncontinuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  B0D5 
by  1.78  and  TSS  by  1.82. 


Subpart  L 


BPT  sffluem  imiutoia 


PolKjtani  y  p<j,'Kjtarii  p'op<-rr 


Maximum  to* 

«ny  1  day 


ciaii>  vaiu€*s 
kx  30 

C0ftt6CUtlV9 

days 


Kg/kkg  poundi  per  1,000 
b)o«  product 

eOD5 

TS.t; 

13  5 

19.75 

(') 

705 

pH 

<') 

'  Withm  the  range  of50lo908lall  Brriei 

(b)  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  properties,  controlled  by  this 
section,  resulting  from  the  use  of  wet 
barking  operations,  which  ma\'  be 
discharged  by  a  point  source  subject  to 
the  provisions  of  this  subpart.  These 
limitations  are  in  addition  to  the 
limitations  set  forth  in  paragraph  (a)  of 
this  section  and  shall  be  calculated 
using  the  proportion  of  the  mill's  total 
production  due  to  use  of  logs  which  are 
subject  to  such  operations. 
Noncontinuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 
average  of  30  consecutive  da\  s 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  B0D5 
by  1,80  and  TSS  by  1.81. 

SUBPART   L 


BPT  etfluMH  IraitBSon* 

Pollulant  Of  pollulani  property 

MaxifTum 

tor  any  1 

day 

Average  of 
daily  value* 

tof  30 
consecutive 

day* 

Kg/kkg  (or  pounds  par 

1,000  lb)  olprortiirt 

BODS. _ 

TSS „ 

pH  

09 
26 

(') 

045 

145 

(') 

'  Within  trie  rar*ge  of  5  0  lo  9  0  at  all  times 

(c)  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  parameters,  controlled  by  this 
section,  resulting  from  the  use  of  log 
washing  or  chip  washing  operations, 
which  may  be  discharged  by  a  point 
source  subject  to  the  provisions  of  this 
subpart.  These  limitations  are  in 
addition  to  the  limitations  set  forth  in 
paragraph  (a)  of  this  section  and  shall 
be  calculated  using  the  proportion  of  the 
mill's  total  production  due  to  use  of  logs 
and/or  chips  which  are  subject  to  such 
operations.  Noncontinuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 


S2040 


Federal  Reprter  /  Vol.  47,  No.  223  /  Thursday.  November  18.  1982  /  Rules  and  Regulations 


consecutive  days  limitations  for  B0D5 
by  1.00  and  TSS  by  1.50. 

Subpart  L 


or  pdutant  ptoperty 

BPT  effluent  limtalions 

MaxnTKjm 

tof  any  1 

day 

Average  of 
daily  value* 

(or  30 
cof%secutiv« 

days 

Kg/Mtg  (or  pounds  par 
1,000  t))  of  prrxluct 

BOD5 

005 

0^5 

(') 

005 

TSS. 

015 

nH 

('» 

' Wdtm  Itw  rwige  al  SO  to  9.0  at  all  Unes. 

(d)  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  properties,  controlled  by  this 
section,  resulting  from  the  use  of  log 
flumes  or  log  ponds,  which  may  be 
discharged  by  a  point  source  subject  to 
the  provisions  of  this  subpart.  These 
limitations  are  in  addition  to  the 
limitations  set  forth  in  paragraph  (a)  of 
this  section  eind  shall  be  calculated 
using  the  proportion  of  the  mill's  total 
production  due  to  use  of  logs  which  are 
subject  to  such  operations. 
Noncontinuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 
average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  B0D5 
by  1.00  and  TSS  by  2.00. 

Subpart L 


PoUuMM  or  polutarM  property 


BPT  effluent  limdatione 


Maximufn 

tor  any  1 

day 


Average  of 
Oaity  values 

(Of  30 
consecutive 

days 


Kg/kkg  lor  pounds  per 
1.000  lb)  ol  product 


B005. 

TSS- 

pH. 


015 

0  05 

0.S8 

0.3 

(') 

(') 

'VWDai  ma  range  of  5.0  to  9.0  at  tf  ttn«. 

[e]  For  those  mills  using  zinc 
hydrosulfite  as  a  bleaching  agent  in  the 
manufacturing  process,  the  following 
effluent  limitations  are  to  be  added  to 
the  base  limitations  set  forth  in 
paragraph  (a)  of  this  section.  Permittees 
not  using  zinc  hydrosulfite  as  a 
bleaching  agent  must  certify  to  the 
permit  issuing  authority  that  they  are 
not  using  this  bleaching  compound.  Non- 
continuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 
average  of  30  consecutive  effluent 
limitations  by  dividing  the  average  of  30 
consecutive  days  Umitations  by  1.50. 


Subpart  L 


Pollutani  or  pollulant  property 


consecutive  days  limitations  for  B0E)5 
by  1.78  and  TSS  by  1.82. 


BPT  effluent  Kmrtations 


Maximum 

kx  any  1 

day 


Average  of 
daily  values 

lor  30 
consecutva 

days 


Kg/U<g  (or  pounds  pw 

1.000  1b)  of  product 

Zinc     — 

0.34 

0.17 

§  430. 1 23    Effluent  llmitiitlons  representing 
ttw  degree  of  effhient  reduction  attainabte 
by  the  application  of  the  t>est  conventional 
pollutant  control  technology  (BCT). 
[Reserved] 

§  430.124    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  ttie  best  available 
technology  economically  achievable  (BAT). 
[Reserved] 

§430.12S    New  source  performance 
standards  (fKSPS).  [Reserved] 

§430.126    Pretreatment  standards  for 
existing  sources  (PSES).  [Reserved] 

§  430. 1 27    Pretreatment  standards  for  new 
sources  (PSNS).  [Reserved] 

Subpart  M—Groundwood— Thermo— 
Mechanical  Subcategory 

§  430. 1 30    Applicability;  description  of  the 

groundwood-ttiermo-mechanlcai 

subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  resulting  from 
the  production  of  pulp  and  paper  at 
groundwood  mills  through  the 
application  of  the  thermo-mechanical 
process. 

§  430. 1 3 1    Specialized  definitions. 

For  the  purpose  of  this  subpart,  the 
general  definitions,  abbreviations,  and 
methods  of  analysis  set  forth  in  40  CFR 
401  and  430.01  shall  apply  to  this 

subpart. 

§  430. 1 32    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicaliie 
control  technology  currentiy  available 
(BPT). 

(a]  Except  as  provided  in  40  CFR 
125.30-125.32,  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT), 
except  that  noncontinuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 


Subpart  M 


PoUutanl  or  pollutant  prtjparty 


BPT  effluent  limitations 


Maximum  tor 
any  1  day 


Average  of 
daily  values 

for  30 
consecutive 

days 


Kg/kkg  (or  pounds  per 
1,000  lb)  of  product 


8005... 

TSS 

pH. 


108 
15  55 
(') 


555 
8  35 

(') 


'  Wittun  the  range  ol  5  0  to  9.0  at  all  times. 

(b)  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  properties,  controlled  by  this 
section,  resulting  from  the  use  of  wet 
barking  operations,  which  may  be 
discharged  by  a  point  source  subject  to 
the  provisions  of  this  subpart.  These 
limitations  are  in  addition  to  the 
limitations  set  forth  in  paragraph  (a)  of 
this  section  and  shall  be  calculated 
using  the  proportion  of  the  mill's  total 
production  due  to  use  of  logs  which  are 
subject  to  such  operations. 
Noncontinuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 
average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  BOOJ 
by  1.50  and  TSS  by  1.93. 

Subpart  M 


BPT  effluent  limitations 

Pollutant  or  pollutant  property 

Maximum 

for  any  1 

day 

Average  of 
daily  values 

for  30 
consecutive 

days 

Kg/kkg  (or  pounds  per 
1.000  lb)  of  product 

8005,.      .      „..      ..- 

TSS 

09 
27 

0  45 
145 

pH 

(') 

(') 

' Within  the  range  o«  SO  to  9.0  at  all  times. 

(c)  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  parameters,  controlled  by  this 
section,  resulting  from  the  use  of  log 
washing  or  chip  washing  operations, 
which  may  be  discharged  by  a  point 
source  subject  to  the  provisions  of  this 
subpart.  These  limitations  are  in 
addition  to  the  limitations  set  forth  in 
paragraph  [a]  of  this  section  and  shall 
be  calculated  using  the  proportion  of  the 
mill's  total  production  due  to  use  of  logs 
and/or  chips  which  are  subject  to  such 
operations.  Noncontinuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 


uent  limitations 


(Of  pounds  per 
t>)  of  product 


luent  limrtations 

Average  of 

Tl 

daily  values 

1 

torso 

consecutive 

days 

(or  pounds  per 
lb)  of  product 


09 

0  45 

2.7 

1.45 

(') 

(') 
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limitations,  but  shall  be  subject  to 
annuid  average  efBuent  timitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  BOD5 
by  1.00  and  TSS  by  3.00. 


Subpart M 


Pollutant  or  pollutant  property 


BPT  etflueni  limilatxxn 


Maximum 
tor  any  1 


of 
daily  values 

tar  30 
consecutive 

days 


• 

Ko'ttg  (or  pounds  per 
1.000  1b)  of  product 

BO05 

1 
005                   0  05 

TSS 

030                   0  15 

pH    

(')  1                    1) 

'  Wrtfufi  the  range  o(50to90atal1  tanes, 

(d)  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  properties,  controlled  by  this 
section,  resulting  from  the  use  of  log 
flumes  or  log  ponds,  which  may  be 
discharged  by  a  point  source  subject  to 
the  provisions  of  this  subpart.  These 
limitations  are  in  addition  to  the 
limitations  set  forth  in  paragraph  [a)  of 
this  section  and  shall  be  calculated 
using  the  proportion  of  the  mill's  total 
production  due  to  use  of  logs  which  are 
subject  to  such  operations. 
Noncontinuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 
average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  avertige  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  BOD5 
by  2.00  and  TSS  by  2.33. 

Subpart  M 


BPT  effluent  lim«atiof« 


PoUutant  or  poilutani 
properly 


Maximum  for 
any  1  day 


Average  of 

daily  values 

lot  30 

consecuttve 
days 


Kg/kkg  lor  pounds  pounds 
per  1  000  lb)  of  product 

BODS _    .     

TSS 

Ola                0  1 
*                0  60                   0  35 

pH  

(')                      (') 

'  Wimm  the  range  of  5.0  to  9.0  at  all  times. 

{e]  For  those  mills  using  zinc 
hydrosulfite  as  a  bleaching  agent  in  the 
manufacturing  process,  the  following 
effluent  limitations  are  to  be  added  to 
the  base  limitations  set  forth  in 
paragraph  (a)  of  this  section.  Permittees 
not  using  zinc  hydrosulfite  as  a 
bleaching  agent  must  certify  to  the 


permit  issuing  authority  that  they  are 
not  using  this  bleaching  compound.  Non- 
continuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 
average  of  30  consecutive  effluent 
limitations  by  dividing  the  average  of  30 
consecutive  days  limitations  by  1.50. 


Subpart  M 


Pollutant  or  poOutant  properly 


BPT  effluent 

i  **erage  of 
MaioTnuni  oMy  vaJues 
for  any  1  fo*  30 

day  consecu^ve 

days 


Kg  'ttkg  (or  pounds  per 
1.00C  ID)  at  procucl 


0.26 


013 


§  430.133    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
[Reserved] 

§  430.134    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  Cp-R  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable  [BAT),  p.xcept 
that  non-continuous  dischargers  shall 
not  be  subject  to  the  maximum  day 
mass  limitations  in  kg/kl<g  (!b/lOOO  lb), 
but  shall  be  subject  to  concentration 
hmitations.  Concentration  limitations 
are  only  applicable  to  non-continuous 
dischargers.  Pentachlorophenol  and 
trichlorophenol  limitations  are  only 
applicable  at  facilities  where 
chlorophenolic-containing  biocides  are 
used.  Permittees  not  using 
chlorophenolic-containing  biocides  must 
certify  to  the  permit-issuing  authority 
that  they  are  not  using  these  biocides. 
Zinc  limitations  are  only  applicable  at 
facilities  where  rinc  hydrosulfite  is  used 
as  a  bleaching  agent.  Permittees  not 
using  zinc  hydrosulfite  as  a  bleaching 
agent  must  certify  to  the  permit  issuing 
authority  that  they  are  not  using  this 
bleaching  compound. 


Subpart  M 


BAT  effluent  limitations 


Madmum  tar  any  1  Oaf 


PolluTant  Of  pollutant  property 


Kg.'kkg    I 
Ipounas 

1  CMC  bl        Willigra-ns  'War 

c* 
product 


Pemachloropnenot  _ 

Tncntoroplierx]) 

Zinc    


000097 
0.0060 
0  26 


(0  011X211)/» 

(0  068X21  1|/y 

R  0)(21  1)/» 


y    was!ewa!e<  dtsc^iarjec!  r  kjgal  per  lor  o'  (yMt^c. 

§430.135    New  aourc*  performance 
standards  (NSPS>. 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  now 
source  performance  standards  (NSPS). 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
efflupnt  limitations  for  BOD,'  andTSS. 
but  shall  be  subject  to  annua!  average 
effluent  limitations  determined  by 
dividing  the  average  of  30  consecutive 
days  limitations  fur  BOD5  b\  1.91  and 
TSS  by  1.90.  AJ&o,  for  non-coniinuous 
dischargers,  concentration  limitatiuns 
(mg/1)  shall  apply,  where  provided. 
Concentration  limitations  wiii  only 
apply  to  non-continuous  discharpers. 
Pentachlorophenol  and  trichlorophenol 
limitations  are  only  applicable  at 
facilities  where  chiorophenolic- 
containing  biocides  are  used.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides  Zinc  limitations  are  only 
applicable  at  facilities  where  zinc 
hydrosulfite  is  used  as  a  bleaching 
agent.  Permittees  not  using  zinc 
hydrosulfite  as  a  bleaching  aprnt  must 
certify  to  the  permit  issuing  authonty 
that  they  are  not  using  this  bleaching 
compound. 

Subpart  M 


Of  po'lulant  property 

NSPS 

Pollotani 

Maxunum 

lor  any  1 

flay 

Average  o« 

daHy  vakiea 

lor  30 
consecutive 

deyi 

Kg/kkg  (or  pounds  par 
1.060  tat  of  product 

BOD  S  ... 

4.6 

es 

(■) 

25 

TSS 

46 

pH „ 

(") 

Wtnir  t*ie  range-  o'  5  C  Ic  9  0  a'  al'  ti-^es. 
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PentacNorophenot 

Tnchtorop^eno* 

Zmc 

y  =  wastewater   discharged 


Maximum  for  any  1  day 


Kg/kkg 
(pcxjrds 

P» 
1,000  1b) 

of 
producl 


000097 
00060 

017 
kgaJ   per   ton 


Milligrsms/iMer 


(0.0l7)(i3  3|/y 

(0,104H13  8)/y 

(3,0M13  8)/y 

ot   productKJo. 


§  430. 1 36    Pretr«atm«nt  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  existing  sources  (PSES). 
Pentachlorophenol  and  trichlorophenol 
limitations  are  only  applicable  at 
facilities  where  chlorophenolic- 
containing  biocides  are  used.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides.  Zinc  limitations  are  only 
applicable  at  faciUties  where  zinc 
hydrosulfite  is  used  as  a  bleaching 
agent.  Permittees  not  using  zinc 
hydrosulfite  as  a  bleaching  agent  must 
certify  to  the  permit-issuing  authority 
that  they  are  not  using  this  bleaching 
compound.  PSES  must  be  attained  on  or 
before  July  1, 1984. 


subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS). 
Pentachlorophenol  and  trichlorophenol 
limitations  are  only  applicable  at 
facilities  where  chlorophenolic- 
containing  biocides  are  used.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides.  Zinc  limitations  are  only 
applicable  at  facilities  where  zinc 
hydrosulfite  is  used  as  a  bleaching 
agent.  Permittees  not  using  zinc 
hydrosulfite  as  a  bleaching  agent  must 
certify  to  the  permit  issuing  authority 
that  they  are  not  using  this  bleaching 
compound. 

Subpart  M 


PSNS 


Potlutant  or  potlutant  property 


Maximum  (or  any  1  day 


Milligrams  per  liter  (mg/l) 

Pefitachloroo^^erysl 

(0  017)(13  8)/y 

(0  125){13  8)/y 

Zinc            

(3  0)(13S)/y 

y  -  wastewater   discnarged   m   kgal   per   ton   o(  production. 

(b)  In  cases  when  POTW's  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 


Subpart  M 

guidance: 

Po<iutant  or  pofMant  properly 

PSES 

Subpart  M 

Maximum  tor  any  1  day 

Pollutant  or  poHutant  property 

PSNS 

(mg/l) 

Maximum  tor  any  1  day 

PentacWorop^enot  ..■■„. 

TncWoropnenol _ 

Zinc  

(0  011X21  i)/y 

(0  082)(21  1)/y 

(3  0X21  1)/y 

Kg/kXg  lor  pounds  per 
toco  lb|  ot  product 

y  =  wastewater  discharged  in  kgal  pi 

ar  ton  ot  product 

Penrac^ioropnenoi 

Tncnofoohenol 

Znc              

0  00097 

(b)  In  cases  when  PO 

TWs  find  it 

0  0O72 
0  17 

necessary  to  impose  mass  effiuent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 


Subpart  M 

tant  property 

PSES 

Maximum  'or  any  1  day 

Kg/kkg  (or  pounds  per 
1  000  ibl  ot  product 

Pentachtoropr^enot 

TncWoropfienol 

ZirK 

0  00C97 
0  0072 
026 

§  430.137    Pretreatment  standards  for  new 
sources  (PSNS) 

(a)  Except  as  provided  in  40  CFR 
403.7,  any  new  source  subject  to  this 


Subpart  N— Groundwood-CMN  Papers 
Subcategory 

§  430.140    Applicability;  description  of  the 
groundwood-CIMN  papers  subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  resulting  from 
the  integrated  production  of  pulp  and 
coarse  paper,  molded  pulp  products,  and 
newsprint  at  groundwood  mills. 

§  430. 1 4 1     Specialized  definitions. 

For  the  purpose  of  this  subpart,  the 
general  definitions,  abbreviations,  and 
methods  of  analysis  set  forth  in  40  CFR 
401  and  430.01  shall  apply  to  this 

subpart. 


§  430. 1 42    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

(a)  Except  as  provided  in  40  CFR 
§  125.30-125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT].  except  that  noncontinuous 
dischargers  shall  not  be  subject  to  the 
maximimi  day  and  average  of  30 
consecutive  days  limitations,  but  shall 
be  subject  to  annual  average  effluent 
limitations  determined  by  dividing  the 
average  of  30  consecutive  days 
limitations  for  B0D5  by  1.78  and  TSS  by 
1.82. 

Subpart  N 


Pollutant  or  pollutant  property 


BPT  effluent  limitations 


Maximum  lor 
any  1  day 


Average  of 
daily  values 

lor  30 
consecutive 

days 


Kg/kkg  (or  pounds  per 
1 ,000  lb)  of  product 


BOD5. 
TSS  ... 
pH     ,  . 


7  45 
12,75 
(') 


39 
685 
(') 


'  Withm  ttie  range  of  5  0  to  9,0  at  all  times. 

(b)  The  following  Hmitations  establish 
the  quantity  or  quaUty  of  pollutants  or 
pollutant  properties,  controlled  by  this 
section,  resulting  from  the  use  of  wet 
barking  operations,  which  may  be 
discharged  by  a  point  source  subject  to 
the  provisions  of  this  subpart.  These 
hmitations  are  in  addition  to  the 
limitations  set  forth  in  paragraph  (a)  of 
this  section  and  shall  be  calculated 
using  the  proportion  of  the  mill's  total 
production  due  to  use  of  logs  which  are 
subject  to  such  operations. 
Noncontinuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 
average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  B0D5 
by  1.83  and  TSS  by  1.83. 

Subpart  N 


BPT  atfluenl  limitations 


Pollutant  or  pollulant  property 


Maximum  tor 
any  1  day 


Average  of 

daily  values 

for  30 
consecutive 

days 


Kg/kkg  (or  pounds  per 
1 .000  lb)  of  product 


8005. 


1  15 


0  55 
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Subpart  N— Continued 


Pollutant  ex  pollutant  property 


BPT  affhienl  limitationt 


Maximum  for 
any  1  day 


TSS.. 
pH.„. 


2.0 


Average  of 
daily  vaiua* 

for  30 
oonsecutTve 

days 


1  1 


'  Within  the  range  of  5  0  to  9  0  at  all  tune*. 

(c)  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  parameters,  controlled  by  this 
section,  resulting  from  the  use  of  log 
washing  or  chip  washing  operations, 
which  may  be  discharged  by  a  point 
source  subject  to  the  provisions  of  this 
subpart.  These  limitations  are  in 
addition  to  the  limitations  set  forth  in 
paragraph  (a)  of  this  section  and  shall 
be  calculated  using  the  proportion  of  the 
mill's  total  production  due  to  use  of  logs 
and/or  chips  which  are  subject  to  such 
operations.  Noncontinuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  BOD5 
by  1.00  and  TSS  by  1.50. 

Subpart  N 


Pollutant  or  pollutant  property 


BPT  etflueni  limiiations 


Maximum 

toi  any  1 

day 


Average  of 
daily  values 

for  30 
consecutive 

days 


Kg/ld<g  (or  pounds  per 
1,000  Ibi  ol  product 

BODS ._     

015 

0.20 

(') 

TSS , 

0  15 

PH..      _..    

(') 

'  Wittim  ttie  range  of  5  0  to  9  0  at  all  times 

(d)  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  properties,  controlled  by  this 
section,  resulting  from  the  use  of  log 
flumes  or  log  ponds,  which  may  be 
discharged  by  a  point  source  subject  to 
the  provisions  of  this  subpart.  These 
limitations  are  in  addition  to  the 
limitations  set  forth  in  paragraph  (a)  of 
this  section  and  shall  be  calculated 
using  the  proportion  of  the  mill's  total 
production  due  to  use  of  logs  which  are 
subject  to  such  operations. 
Noncontinuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 
average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  hmitations 
determined  by  dividing  the  average  of  30 


consecutive  days  limitations  for  B0D5 
by  2.00  and  TSS  by  1.67. 

Subpart  N 


Potlutant  or  poDutant  property 


BPT  effluent  limitations 


Maximum  for 
any  1  day 


Average  of 
daily  values 

foi  30 

consecutrve 

days 


Kg'kkg  iiy  pounds  per 
1,000  lb)  ol  prcxjuci 

BODS 

0.25 
0.45 

0  1 

TSS „ 

025 

pH 

(  ) 

'  yVitnm  tfie  range  of  5.0  »  9.0  St  all  tmes. 

(e)  For  those  mills  using  zinc 
hydrosulfite  as  a  bleaching  agent  in  the 
manufacturing  process,  the  following 
effluent  limitations  are  to  be  added  to 
the  base  hmitations  set  forth  in 
paragraph  (a)  of  this  section.  Permittees 
not  using  zinc  hydrosulfite  as  a 
bleaching  agent  must  certify  to  the 
permit  issuing  authority  that  they  are 
not  using  this  bleaching  compound.  Non- 
continuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 
average  of  30  consecutive  effluent 
limitations  by  dividing  the  average  of  30 
consecutive  days  limitations  by  1.50. 

Subpart  N 


PoiiiJtant  or  pollutan;  property 


BPT  efftuent  limitations 


Maxtmum 

tor  any  1 

day 


Average  ol 
da»y  values 

lor  30 
oonsecutivs 

days 


Kg/kkg  (or  pounds  per 
1.000  1b)  of  product 


Zinc. 


0.30 


0.15 


§  430.143    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  appiication  of  the  best  conventional 
pollutant  control  technology  (BCT). 
i  Reserved) 

§  430.144    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  appHcatlon  of  the  best  available 
technology  economically  achievat>(e  (BAT). 

Except  as  provided  in  40  CFR  125.30- 
125. 3Z,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable  (BAT),  except 
that  non-continuous  dischargers  shall 
not  be  subject  to  the  maximum  day 
mass  limitations  in  Kg/kkg  [lb/lo6o  lb), 
but  shall  be  subject  to  concentration 
limitations.  Concentration  limitations 


are  only  applicable  to  non-continuous 
dischargers.  Pentachlorophenol  and 
trichlorophenol  limitations  are  only 
applicable  at  facilities  where 
chiorophenoiic-contaming  biocides  are 
used.  Permittees  not  using 
chlorophenolic-containing  biocidcs  must 
certify  to  the  permit-issuing  authonty 
that  they  are  not  using  these  biocides. 
Zinc  limitations  are  only  applicable  at 
facilities  where  zinc  hydrosulfite  is  used 
as  a  bleaching  agent.  Permittees  not 
using  zinc  hydrosulfite  as  a  bleaching 
agent  must  certify  to  the  permit  issuing 
authority  that  they  are  not  using  this 
bleaching  compound. 

Subpart  N 


BAT  effluent  knaiations 

Maxnwn  lor  any  1  day 

Pollutant  or  pollutant  propety 

Kg/tdtg 
tpounds 

per 

1.000 

lb)ol 
product 

Miiiig'arTis  per 
Mar 

Pentar^Oorophenol  

00011 
0.0066 
0.30 

<0  011K23  8)/» 

(0  068)(23  8)/y 
(3  0)(23.8|/y 

Tncniorop«ieix)i._ 

Zinc _ 

V    wastewater   dtscharged  in   kgal  per  ion  of  production. 


5  430.145     New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS), 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations  for  BOD5  and  TSS. 
but  shall  be  subject  to  annual  average 
effluent  limitations  determined  by 
dividing  the  a\Trage  of  30  consecutive 
days  limitations  for  B0D5  by  1.91  and 
TSS  by  1,90.  Also,  for  non-continuous 
dischargers,  concentration  limitations 
(mg/1)  shall  apply,  where  provided. 
Concentration  limitations  will  only 
apply  to  non-continuous  dischargers. 
Pentachlorophenol  and  trichlorphenol 
limitations  are  only  applicable  at 
facilities  where  chlorophenolic- 
containing  biocides  are  used.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authorit\'  that  they  are  not  using 
these  biocides.  Zinc  limitations  are  only 
applicable  at  facilities  where  zinc 
hydrosulfite  is  used  as  a  bleaching 
agent.  Permittees  not  using  zinc 
hydrosulfite  as  a  bleaching  agent  must 
certify  to  the  permit  issuing  authority 
that  they  are  not  using  this  bleaching 
compound. 
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Subpart  N 


PoUUant  or  pollutant  property 


NSPS 


MaxiTTHjm 

(or  ary  t 

day 


Average  of 
daily  vatues 

tor  30 
consecutive 

days 


Kg/kkg  (or  pounds  per 
1 .000  (b)  o(  product 


BO05.., 

TSS 

PH  


46 
7.3 
(') 


2.5 
3.8 
(') 


PentacMoropnenol  . 

Tncnkxophenot 

Zinc 


Maximum  (or  any  1  day 


Kg/I^kg 

(pounds 

per 

1.000 

Ibl  of 

product 


Midigrams  per 
liter 


0.0011 
00068 
0  21 


(0  016)(16  8)/y 

(0  096)(16  8)/y 

(3  0)(l6e)/y 


'  VVWun  the  range  0l  5.0  to  9  0  at  all  times. 

§  430.146    Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  existing  sources  (PSES). 
Pentachlorophenol  and  trichlorophenol 
limitations  are  only  applicable  at 
facilities  where  chlorophenolic- 
containing  biocides  are  used.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides.  Zinc  limitations  are  only 
applicable  at  facilities  where  zinc 
hydrosulfite  is  used  as  a  bleaching 
agent.  Permittees  not  using  zinc 
hydrosulfite  as  a  bleaching  agent  must 
certify  to  the  permit  issuing  authority 
that  they  are  not  using  this  bleaching 
compound.  PSES  must  be  attained  on  or 
before  July  1,  19&4. 

Subpart  N 


PSES 


Pollutant  or  pollutant  pfoperty 


Maximum  lor  any  1  day 


Milligrams  per  liter 
(mg/i) 


PertacMoroot>enol 
Tnchkxopneno* 
Zinc  


(0  01 1)123  3)/y 

(0  082X23  8)/y 

(3  0)(23  8|/y 


y  I  wastewater   discharged  in   kgal   per  too   ot   production- 
lb)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 


Subpart  N 


Pollutant  or  pollutant  property 


PSES 


Maximum  tor  any  1  day 


Kg/kkg  (or  pounds  per 
1000  lb)  ot  product 


PentacMoropnenol .. 

TnchloropDenol 

Zinc 


00011 
0  0081 
030 


§  430. 147    Pretreatment  standards  for  new 
sources  (PSNS). 

(a)  Except  as  provided  in  40  CFR 
403.7,  any  new  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS). 
Pentachlorophenol  and  trichlorophenol 
limitations  are  only  applicable  at 
facilities  where  chlorophenolic- 
containing  biocides  are  used.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides.  Zinc  limitations  are  only 
applicable  at  facilities  where  zinc 
hydrosulfite  is  used  as  a  bleaching 
agent.  Permittees  not  using  zinc 
hydrosulfite  as  a  bleaching  agent  must 
certify  to  the  permit  issuing  authority 
that  they  are  not  using  this  bleaching 
compound. 

Subpart  N 


PSNS 


Pollutant  or  pollutant  properly 


Maximum  (or  ar^  1  day 


Milligrams  per  liter  (mg/l) 

(0.0i6)(l6  8)/y 
(0.116)(l6.8)/y 
(3  0)(16.8)/y 
r*8stewai9r   discharged   in   kgal   per   Ion   of   production. 


Pe'-tachlorophenol  „ 

Trichtoropnenoi  

Zinc  


(b)  In  cases  when  POTWs  find  it 

necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 

Subpart  N 


PSNS 


PoUuiant  Of  pollutant  property 


Maximum  for  any  1  day 


Kg/kkg  (or  pounds  per 
1000  lb)  of  product 


PentacMoropheool .... 

Tnchioropnenol 

Zmc 


0  0011 

0  0081 

021 


Subpart  O — Groundwood-Flne  Papers 

Subcategory 

§  430. 1 50    Applicability;  description  of  the 

groundwood-fine  papers  subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  resulting  from 
the  integrated  production  of  pulp  and 
fine  paper  at  groundwood  mills. 

§  430. 1 5 1    Specialized  definitions. 

For  the  purpose  of  this  subpart,  the 
general  definitions,  abbreviations,  and 
methods  of  analysis  set  forth  in  40  CFR 
401  and  430.01  shall  apply  to  this 
subpart. 

§  430.152    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  t>est  practicable 
control  technology  currently  available 
(BPT). 

(a)  Except  as  provided  in  40  CFR 
125.30-125.32,  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT), 
except  that  noncontinuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  BOD5 
by  1.78  and  TSS  by  1.82. 

Subpart  O 


PollutanI  Of  pollutant  property 


BPT  effluent  limitalions 


Maximum 

tor  any  1 

day 


Average  of 
daily  vatues 

lor  30 
consecutive 

days 


Kg/kkg  (or  pounds  per 
1000  lb)  0(  product 


B0D5, 

TSS 

pH 


6  85 

11  75 

O 


36 
63 
O 


'Wittun  the  range  of  5.0  to  9  0  at  all  times. 

(b)  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  properties,  controlled  by  this 
section,  resulting  from  the  use  of  wet 
barking  operations,  which  may  be 
discharged  by  a  point  source  subject  to 
the  provisions  of  this  subpart.  These 
limitations  are  in  addition  to  the 
limitations  set  forth  in  paragraph  (a)  of 
this  section  and  shall  be  calculated 
using  the  proportion  of  the  mill's  total 
production  due  to  use  of  logs  which  are 
subject  to  such  operations. 
Noncontinuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 
average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 


J  M ! 
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annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  BOD5 
by  1.57  and  TSS  by  1.83 

Subpart  O 


Poltutant  or  pollutant  property 


BPT  efflueni  limitations 


Maximum  tor 
any  1  day 


Average  ot 
daily  vatues 

to  30 
consecutive 

days 


Kg/kkg  (0/  pounds  pet 
1.000  lb)  of  product 

B0D5      „ 

1.1 
1.95 
(') 

055 

11 

TSS 

pH 

'  Wittiin  the  range  of  5  0  to  9  0  at  all  limes 

(c)  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  parameters,  controlled  by  this 
section,  resulting  from  the  use  of  log 
washing  or  chip  washing  operations, 
which  may  be  discharged  by  a  point 
source  subject  to  the  provisions  of  this 
subpart.  These  limitations  are  in 
addition  to  the  limitations  set  forth  m 
paragraph  (a)  of  this  section  and  shall 
be  calculated  using  the  proportion  of  the 
mill's  total  production  due  to  use  of  logs 
and/or  chips  which  are  subject  to  such 
operations.  Noncontinuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecuti\  e  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  B0D5 
by  1.00  and  TSS  by  1  ^^n 

Subpart  O 


Pollutant  or  pollutant  property 


BPT  effluent  limitations 


Maximum  for 
any  1  day 


Average  ol 

daily  vatues 
for  30 

consecutive 
days 


Kg  kkg  (or  pounds  per 
1  .ObO  Ibl  of  product 

BO05 

015 
0.2 
(') 

0  05 
0.15 
(') 

TSS 

pH 

'  Witnm  tfie  range  of  5  0  tc  9  0  at  a"  tir-ies 

((  j  The  following  limitdtions  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  properties,  controlled  by  this 
section,  resulting  from  the  use  of  log 
flumes  or  log  ponds,  which  may  be 
discharged  by  a  point  source  subject  to 
the  provisions  of  this  subpart.  These 
limitations  are  in  addition  to  the 
limitations  set  forth  in  paragraph  (a)  of 
this  section  and  shall  be  calculated 
using  the  proportion  of  the  mill's  total 
production  due  to  use  of  logs  which  are 
subject  to  such  operations.  ^ 

Noncontinuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 


average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  efflueni  limitations 
determined  by  dividing  the  average  of  .W 
consecutive  days  limitdtions  for  BOD.i 
by  100  and  TSS  by  1  67. 

Subpart  0 


Polfutant  or  pollutant  property 


BPT  effluent  limilations 


Maximum 

for  any  1 

day 


Average  of 
daily  values 

for  30 

consecutrve 

days 


Kg/klig  (Of  pounds  per 
1.000  lb)  of  product 

BODS _      ._   

0.4 

(') 

005 

025 

(') 

TSS 

pH 

'  Wit(>m  the  range  ol  5  0  to  9  0  at  all  times 

(e)  For  those  mills  using  zinc 
hydrosulfite  as  a  bleaching  agent  in  the 
manufacturing  process,  the  following 
effluent  limitations  are  to  be  added  to 
the  base  limitations  set  forth  in 
paragraph  (a)  of  this  section.  Permittees 
not  using  zinc  hydrosulfite  as  a 
blcciching  agent  must  certify  to  the 
permit  issuing  authority  that  they  are 
not  using  this  bleaching  compound.  Non- 
continuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 
average  of  30  consecutive  effluent 
limitations  by  dividing  the  average  of  30 
consecutive  days  limitations  by  1.5). 

Subpart  O 


Polfutant  or  pollutant  property 


8PT  effluent  limitations 


Maximum 

for  any  1 

day 


Average  of 
daity  vaKies 

lor  30 

consecutive 

days 


Kg/kkg  (or  pounds  per 
1 .000  lb)  of  product 


Zinc  . 


0.275 


0  135 


§  430.153    Effluent  limitations  representing 
ttie  degree  of  effluent  reduction  attainable 
by  trie  application  of  ttie  best  conventional 
pullutant  control  technology  (BCT). 
!  Reserved] 

§  430.154     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT) 

Except  as  provided  in  40  CFR  125  30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable  (BATJ,  except 
that  non-continuous  dischargers  shall 
not  be  subject  to  the  maximum  day 
mass  limitations  in  kg/kkg  (Ib/lOOO  lb), 


but  shall  be  subject  to  concentration 
limitations.  Concentration  limitations 
are  only  applicable  to  non-continuous 
dischargers  Penlachlorophenol  and 
trichlorophenol  hmitations  are  only 
applicable  dt  facilities  where 
chlorophenolic-containing  biocides  are 
uses.  Permittees  not  using 
chlorophenolic-containing  biocides  must 
certify  to  the  permit-issuing  authority 
that  they  are  not  using  these  biocides. 
Zinc  limitations  are  only  applicable  at 
facilities  where  zinc  hydrosulfite  is  used 
as  a  bleaching  agent.  Permittees  not 
using  zinc  hydrosulfite  as  a  beaching 
agent  must  certify  to  the  permit  issuing 
authority  that  they  are  not  using  this 
bleaching  compound. 

Subpart  O 


Peniacfik>ropnenoil 

Tnctiloropfierx)! _ 

Zmc „. 


(0  011M21  9)/y 

(0  068K21  9)/y 

(3  0)(219)/y 


wastewater  disciiaiged  in  kgal  per  ion  of  product. 


§430  165     New  source  pcr'or.'nance 
standa.'ds  ,NSPS) 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS), 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations  for  BOD5  and  TSS, 
but  shaH  be  subject  to  annual  average 
effluent  limitations  determined  by 
dividing  the  average  of  30  consecutive 
days  limitations  for  BOD5  by  1.91  and 
TSS  by  1.90.  Also,  for  non-continuous 
dischargers,  concentration  limitations 
(mg/1)  shall  apply,  where  provided. 
Concentration  limitations  will  only 
apply  to  non-continuous  dischargers. 
Pentachlorophenol  and  trichlorophenol 
limitations  are  only  applicable  at 
facilities  where  chlorophenolic- 
containing  biocides  are  used.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides.  Zinc  liTututions  are  only 
applicable  at  facilities  where  zinc 
hydrosulfite  is  used  as  a  bleaching 
figent.  Permittees  no!  using  zinc 
hydrosulfite  as  a  bleaching  agent  mu.sl 
certify  to  the  permit  issuing  authority 
that  they  are  not  using  t.his  bledchins 
compound. 
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Subpart  O 


NSPS 


Pollutant  IX  pollutant  property 


Average  of 
Maximum  daity  vatues 
lor  any  1      |        lor  30 

day  i  consecutive 

'        tJavs 


Kg/kkg  (or  pounds  per 
1,000  *)  of  product 


BOOS... 

TSS_. 
PH 


3.5 

5,8 
(■) 


1  9 
3.0 

(■) 


Mannum  for  any  1  day 

Kg/Uig    I 
(pound 

1,og?lb)  I    M*9""™'««' 

of        i 
product 


Pentachlorophenol 

TncNorxjphenol 

Tine 

y  =  wastewater  dtsctiarged  n  kgal  per  tor  of  product 


0.0010 
00062 

0,19 


(0  016)(15  4)/y 
(0  097H15  4)/y 

(3  0)(15  4)/y 


Wrttun  l^e  range  of  5.0  to  9  0  at  all  times. 


§430.156    Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  pollutants 
into  a  pubhcly  owned  treatment  works 
must  comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  existing  sources  (PSES). 
Pentachlorophenol  and  trichlorophenol 
limitations  are  only  appUcable  at 
facilities  where  chlorophenolic- 
containing  biocides  are  used.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides.  Zinc  limitations  are  only 
applicable  at  facilities  where  zinc 
hydrosulfite  is  used  as  a  bleaching 
agent.  Permittees  not  using  zinc 
hydrosulfite  as  a  bleaching  agent  must 
certify  to  the  permit  issuing  authority 
that  they  are  not  using  this  bleaching 
compound.  PSES  must  be  attained  on  or 
before  July  1,  1984. 

Subpart  O 


PSPS 


Pollutani  or  pollutant  property 


Waximum  'or  any  1  day 


MHIigrams  per  Bier  (mgt) 

Pentachloroprwnol... 1  (0,0U(21  9)/y) 

Tnctiloropfienol - (0  082)(21  9)/y 

Zinc J  (3  0M21  9/y) 

y^wastewater  dactifgad  «  Itgil  per  ion  of  product 


(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 


Subpart  O 


PoHutant  or  pollutant  property 


PSES 


Maximum  for  any  1  day 


Kg/kkg  (or  pourxjs  per 
1  000  lb)  of  product 

PenracnwroD^WPOl  

Tricnioroonenol 

Znc      -          - 

0  0010 

0  0075 

0  27 

§  430. 1 57    Pretreatment  standards  for  new 
sources  (PSNS). 

(a)  Except  as  provided  in  40  CFR 
403.7.  any  new  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS). 
Pentachlorophenol  and  trichlorophenol 
limitations  are  only  applicable  at 
facilities  where  chlorophenolic- 
containing  biocides  are  used.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides.  Zinc  limitations  are  only 
applicable  at  facilities  where  zinc 
hydrosulfite  is  used  as  a  bleaching 
agent.  Permittees  not  using  zinc 
hydrosulfite  as  a  bleaching  agent  must 
certify  to  the  permit  issuing  authority 
that  they  are  not  using  this  bleaching 
compound. 


Subpart  O 


Pollutant  or  pollutant  properly 


PSNS 


Maximum  for  any  1  day 


Milirqrams  per  liter  (mg/ 
0 


Peniacr.iofophenol 

Tncnio'optienol _.„, 

Zinc  


(0016«154)/y 

(0  I17)(154)/y 

(3  0|(i5  4)/y 


y= wastewater  dtscharged  m  kgal  per  Ion  of  product. 


(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  fiilaent 
limitations,  ♦he  following  equivalent 
mass  limitations  are  provided  as 
guidance: 


Subpart  0 


Pollutant  or  pollutani  property 


PSNS 


Maximum  lor  any  1  day 


Kg/kkg  (or  pounds  per 
i.OOOtJ)  of  product 


PentacfUortsphenol .. 

TncWoropftano* 

anc 


0.0010 

0.0075 

0.19 


Subpart  P— Soda  Subcategory 

§  430.160    Applicability;  description  of  the 
soda  subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  resulting  from 
the  integrated  production  of  pulp  and 
paper  at  soda  mills. 

§  430. 1 6 1    Specialized  definitions. 

For  the  purpose  of  this  subpart,  the 
general  definitions,  abbreviations,  and     . 
methods  of  analysis  set  forth  in  40  CFR 
401,  and  430.01  shall  apply  to  this 
subpart. 

§  430.162    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  ttte  t>est  practicable 
control  technology  currently  available 
(BPT). 

(a)  Except  as  provided  in  40  CFR 
125.30-125.32,  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT], 
except  that  noncontinuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
hmitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  hmitations  for  B0D5 
by  1.78  and  TSS  by  1.82. 

Subpart  P 


BPT  effhjent  limrtatwns 


Pollutant  or  pollutant  property 


Maximum 

lor  any  1 

day 


Average  ol 
daily  values 

lor  30 
consecutive 

days 


Kg/kkg  (or  pounds  per 
1 .000  lb)  of  product 


B0D5,. 
TSS 

pH  


13,7 

24,5 

(') 


71 

132 

(') 


'  Within  the  range  of  5  0  to  9.0  at  all  times. 

(b)  The  following  limitations  estabhsh 
the  quantity  or  quahty  of  pollutants  or 
pollutant  properties,  controlled  by  this 
section,  resulting  from  the  use  of  wet 
barking  operations,  which  may  be 
discharged  by  a  point  source  subject  to 
the  provisions  of  this  subpart.  These 
limitations  are  in  addition  to  the 
limitations  set  forth  in  paragraph  (a)  of 
this  section  and  shall  be  calculated 
using  the  proportion  of  the  mill's  total 
production  due  to  use  of  logs  which  are 
subject  to  such  operations. 
Noncontinuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 
average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitalions 
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determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  BOD5 
by  1983  andTSSby  1.81. 

Subpart  P 


Pollutani  or  pollutant  property 


BPT  etflueni  litnaations 


Maximum 

for  anv  i 

day 


Average  ot 
dail>  values 

(or  30 
consecutive 

days 


8005.. 
TSS 

PH 


Kg/kkg  (of  pounds  per 
1.000  lb)  of  product 

2  05 
525 

1  1 
28 
(') 

'  Wittiin  the  range  of  5  0  to  9  0  at  all  times 

(c)  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  parameters,  controlled  by  this 
section,  resulting  from  the  use  of  log 
washing  or  chip  washing  operations. 
which  may  be  discharged  by  a  point 
source  subject  to  the  provisions  of  this 
subpart.  These  limitations  are  in 
addition  to  the  limitations  set  forth  in 
paragraph  (a)  of  this  section  and  shall 
be  calculated  using  the  proportion  of  the 
mill's  total  production  due  to  use  of  logs 
and/or  chips  which  are  subject  to  such 
operations.  Noncontinuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  DODJ 
by  2.00  and  TSS  by  1.67. 

Subpart  P 


Pollutant  or  pollutani  properly 


BPT  effluent  IMtatons 


Maximum  (or 
any  1  day 


Average  o' 
dally  values 

for  30 

consecul've 

days 


Kg/kkg  (or  pounds  per 
1.000  lb)  of  product 


8005 
T*S 
pH  


015 
0.5 

(') 


0  1 

0  2e 
(  ) 


WittiOT  the  range  ot  5.0  to  9  0  al  all  limes 

(d)  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  properties,  controlled  by  this 
section,  resulting  from  the  use  of  log 
flumes  or  log  ponds,  which  may  be 
discharged  by  a  point  source  subject  to 
the  provisions  of  this  subpart.  These 
limitations  are  in  addition  to  the 
limitations  set  forth  in  paragraph  (a)  of 
this  section  and  shall  be  calculated 
using  the  proportion  of  the  mill's  total 
production  due  to  use  of  logs  which  are 
subject  to  such  operations. 
Noncontinuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 


average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  B0D5 
by  2.00  and  TSS  by  1.57, 

Subpart  P 


BPT  efffoeot  limitations 


Pollulani  o.'  pollutani  property 


Maximum 

*0'  any  1 

day 


Average  ot 
daily  values 

for  3C 
consecutive 

days 


Kg/kkg  (or  pounds  per 
1.000  lb)  ol  product 

BODS 

TSS                                            J 

0.3 
11 
(') 

02 
0  55 

pH             

(') 

'  Withtn  ttie  range  of  5  0  to  9  0  at  all  times 

§  430.163     Effluent  limitations  representing 
ttie  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT) 
I  Reserved) 

§  430.164     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30- 
125.32.  any  existing  point  source  subject 
to  this  subpart  where  chlorophenolic- 
containing  biocides  are  used  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(B.'\T).  N'on-continuous  dischargers  shall 
not  be  subject  to  the  maximum  day 
mass  limitations  in  kg/klcg  (Ib/lOOO  lb), 
but  shall  be  subject  to  concentration 
limitations.  Concentration  limitations 
are  only  applicable  to  non-continuous 
dischargers.  Permittees  not  using 
chlorophenolic-containing  biocides  must 
certify  to  the  permit-issuing  authority 
that  they  are  not  using  these  biocides. 

Subpart  P 


Potlutani  or  poll  utani  property 


Peniac^io'ophenoi 
TnchJorophenoi 


BAT  effluent  limitations 


Maximum  for  any  1  day 


Kg/kkg 

(pounds 

pof 

1,000 

lb)  of 

product 


00014 
0  0088 


Milligrams  per 
liter 


y    wastewater  discharged  in  kgal  per  ton  of  product 


(0  011)00  9]  y 
(0  0681(30  9|y 


§430.165    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS). 


except  that  non-contmuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations  for  BOD5  and  TSS. 
but  shall  be  subject  to  annual  average 
effluent  limitations  determined  by 
dividing  the  average  of  30  consecutive 
days  limitations  for  BOD5  by  1.91  and 
TSS  by  1.90  Also,  for  non-continuous 
dischargers,  concentration  limitations 
(mg/l)  shall  apply,  where  provided. 
Concentration  limitations  will  only 
apply  to  non-continuous  dischargers. 
Only  facilities  where  chlorophenolic- 
containing  biocides  are  used  shall  be 
subject  to  pentachlorophenol  and 
trichlorophenol  limitations.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides. 

Subpart  P 


Pollutant  or  pollutani  property 


NSPS 


Average  ol 
Maximum     I  daily  values 
for  any  I      I        for  30 
day  consecutive 

days 


Kg/kkg  (or  pourxJs  per 
t.OOOk)  ol  product 

BODS 

6.7 
9.1 
(1 

31 

TSS 

46 

pH 

d 

Maximum  for  arty  1  day 

Kg/kkg 

(pounds 

P« 

1.000 

R»a) 

product 

Milligrams  per 
liter 

Pentactilorophenol 

Tnchlo'ophenol     

00014 
00068 

(0  014K251)/y 
(0  084)(25  1)/y 

y  =  vnastewater  discfiarged  in  kgal  per  ton  of  product. 

• 

'  Within  the  range  of  5.0  to  9  0  al  all  limes 


§  430  166     Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  trciitment  works 
must  (1)  comply  with  40  CFR  P.irt  403 
and  (2)  achieve  the  following 
pretreatment  standards  for  existing 
sources  [PSES)  if  it  uses  chlorophenolic- 
containing  biocides.  Permitees  not  using 
chlorophenolic-containing  biocides  must 
certify  to  the  permit-issuing  authority 
that  they  are  not  using  these  biocides. 
PSES  must  be  attained  on  or  before  July 
1.  1984 
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Subpart  P 


PoMutwil  or  po«utar<  property 


PSES 


Maximum  tor  any  I  day 


Mrtltgrams  per  Wer  (mg/ 


PenttcfitoropHerxjl  -.. (0,01lK30  9)/y 

TncWoroptwrxil '         (0  082X30  9)/y 

y  =  wastmaler  disciwged  n  kgal  per  Ion  o(  product 


(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 


Subpart  P 

pses 

Maximjm  lor  any  t  day 

Kg/kkq  (or  pourxls  oef 
1000  *)  of  pfOOuct 

0.0014 

0.011 

§  430.167    Pretreatment  standards  for  new 
sources  (PSNS). 

(a)  Except  as  provided  in  40  CFR 
403.7,  any  new  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
(1)  comply  with  40  CFR  Part  403  and  (2) 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS)  if  it 
uses  chlorophenolic-containing  biocides. 
Permittees  not  using  chlorophenolic- 
containing  biocides  must  certify  to  the 
permit  issuing  authority  that  they  are 
not  using  these  biocides. 

Subpart  P 


Pollutant  or  pollutant  property 


PSNS 


Maximum  tor  any  t  day 


Milligrams  per  liter  (mg/l) 


PenUchlcoptierol 1  (0  014)125 1)/y 

TnchloroprTenot (0  1011(25  l)/y 

y  =  wastewater  discharged  m  kgai  per  ton  of  product 


(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance; 


Subpart  P 

Pollutar*  or  potiutanl  property 

PSNS 

Maximum  for  any  1  day 

Kg/  kkg  (or  pourxls  per 
lOOU  Ibl  ol  product 

Pentachtorcpnenot       , , 

00014 

TncNoropneno< __    

0011 

Subpart  Q— Deink  Subcategory 


§  4  30. 1 70    Appllcabttity;  description  of  tt>e 
d€ink-sut>categofy. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  resulting  from 
the  integrated  production  of  pulp  and 
paper  at  deink  mills. 

§  430. 1 7 1     Specialized  definitions. 

For  the  purpose  of  this  subpart,  the 
general  definitions,  abbreviations,  and 
methods  of  analysis  set  forth  in  40  CFR 
401  and  430.01  shall  apply  to  this 
subpart. 

§  430. 1 72    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attalnat>le 
by  the  appiication  of  ttte  best  practicable 
control  technology  currently  avaiiat>le 
(BPT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT), 
except  that  noncontinuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  B0D5 
by  1.78  and  TSS  by  1.82. 

Subpart  Q 


(BAT).  Non-continuous  dischargers  shall 
not  be  subject  to  the  maximum  day 
mass  limitations  in  kg/kkg  (lb/1,000  lb), 
but  shall  be  subject  to  concentration 
limitations.  Concentration  limitations 
are  only  applicable  to  non-continuous 
dischargers.  Permittees  not  using 
chlorophenolic-containing  biocides  must 
certify  to  the  permit-issuing  authority 
that  they  are  not  using  these  biocides. 


Potiutanl  or  potlutant  property 


BPT  effluent  limitations 


Maximum  for 


Average  of 
daily  values 

'*''*  '  <"*     I   cor^tiye 
days 


Kq'kkg  (or  pounds  per 
1  ,(XX)  It))  of  product 


B005.. 
TSS..-. 
pH 


18.1 

94 

24.05 

12.95 

(1 

o 

'WIt^l^  the  ranqp  t<  5  0  to  9  0  at  an  times 

§  430. 1 73     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
[Reserved] 

§  430.174    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  l>est  avall8t>le 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  where  chlorophenolic- 
containing  biocides  are  used  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 


Subpart  Q 

[Facilities  where  fine  or  tissue  paper  is  produced] 


BAT  effluent  limrtations 


MaxvTHjm  for  any  1  day 


Pollutant  or  pollutant 
property 


Kg/kkg 
(pounds 

per 
1.000  1b) 

of 
product 


Milligrams /Wer 


-1 

Pemactiloroohenol 0  0030  i  (0  029X24  4)/y 

Tricnioropnenol   0  0069  '  (0  068)(24  4)/y 

y  ^  wastewater  disctwrged  m  kgal  per  ton  of  product. 


Subpart  Q 

[Faalities  wfiere  newspnnt  is  produced] 

BAT  effluent  limitations 


Maximum  for  any  1  day 


Pollutant  or  pollutant 
property 


Pen  tac  h  (oropnenol . . 
Trichioroptierol  


Kg/kkg     i 
(pounds 

per        i 
1,000  lb) 

of 
product 


0.0030 

00010 


Milligrams   liter 


(C  0291(24  4)/y 
(0  010)i24  4)/y 


y  -  wastewater  discfiarged  in  kgal  per  ton  of  product 


§430.175    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS), 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations  for  D0D5  and  TSS, 
but  shall  be  subject  to  annual  average 
effluent  limitations  determined  by 
dividing  the  average  of  30  consecutive 
days  limitations  for  BOD5  by  1.91  and 
TSS  by  1.90.  Also,  for  non-continuous 
dischargers,  concentration  limitations 
(mg/l)  shall  apply,  where  provided. 
Concentration  limitations  will  only 
apply  to  non-continuous  dischargers. 
Only  facilities  where  chlorophenolic- 
containing  biocides  are  used  shall  be 
subject  to  pentachlorophenol  and 
trichlorophenol  limitation.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides. 


UMI 
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Subpart  Q 

tFadWe*  wtwe  Sne  paper  is  pfwJucecH 


Pottutant  or  podutant  proparty 


NSPS 


Maximum 

ioc  any  1 

day 


Average  ot 
daily  values 

for  30 
consecutive 

days 


Kg/kkg  (or  pounds  per 
1.000  lb)  ot  product 


BOD5.. 

TSS 

PH 


57 
8.7 
(•) 


31 
46 

(•) 


Maximum  for  any  1  day 


Kg'kkg 
(pounds 

per 
1.000  lb) 

ot 
product 


Milligrams/liter 


Peniachiorophenol '      0  0030  (0  O-lSldS  9)/y 

Tnchlorophenol  _ 0  0069.         tOi04M159)/y 

y  =  wastewater  discharged  in  kgal  per  ton  of  product 

'Wittun  the  range  of  5.0  to  9.0  at  alt  Bmes. 

Subpart  O 

(Facilities  where  tissue  paper  is  produced] 


Pottutant  or  poflotant  property 


NSPS 


Majrimum 

tor  any  t 

day 


Averape  ot 
daily  values 

tor  30 
consGcutn/e 

days 


Kg/kkg  (ot  pounds  per 
1.000  lb)  ot  product 


B0D5. 
TSS.... 
pH  


9.6 

13  1 


62 
68 
(') 


Manrrxjm  tor  aT»y  1  day 

Kg/kkg    j 
(pounds 

I.OOO  lb)  i    '™*Sra'^''''» 

ot      ! 

product    ! 


Pentactiloroptwod „ 0.0030  I       0.036(195)/y 

TnchloropherxX i       0  0069!       0  085(19  5)/y 

y  -  wastewater  disctwrged  in  kgal  per  ton  ot  product. 

'  Within  the  range  of  5.0  to  9.0  at  all  times. 

Subpart  Q 

[Facilities  where  newspnnl  is  proouced) 


NSPS 


Pollutant  or  pollutant  property 


Maximum 

for  any  1 

day 


Average  ot 
daily  vahjes 

for  30 
consecutive 

days 


Kg  kkg  (or  pounds  per 
1 .000  lb)  of  product 


B005.. 

TSS  

pH 


60 
120 

(') 


32 
63 
(') 


Pentachkxopherx)* . . 
TncfikDropherKJl 


Mexinwm  far  any  1  dey 


(pmimit 

per 
1.000  b) 

product 


inKgrarns/ tiler 


00030 
00010 


(0  044)116  2)/y 
(0  015)116  2)/y 


=  wastewater  disctiarged  m  kgal  per  ton  o(  product 
'Wrthm  the  range  of  5.0  to  9  0  at  all  times 

§  430.176    Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  proviided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  (1)  comply  with  40  CFR  Part  403 
and  (2)  achieve  the  following 
pretreatment  standards  for  existing 
sources  (PSES)  if  it  uses  chloropht-nohc- 
containing  biocides.  Permittees  not 
using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issumg  authority  that  they  are  not  using 
these  biocides.  PSES  must  be  attained 
on  or  before  July  1. 1984. 

Subpart  Q 

(Facilities  wnere  fine  or  tissae  pape<  is  produced] 


Pollutant  or  pollutant  property 


PSES 


Manmum  for  any  1  day 


Milfigrams  per  liter 
(mg/1) 

Pentachlorophenot 0.032(24  4)/y 

TrhcniOfOOhenol  I  0  082(24  4)/y 

y  =  wastewater  discharged  m  Kgal  per  ton  of  product. 


Subpart  Q 

[Facilities  wtiere  newspnnt  is  produced] 


Pollulant  or  pollutant  proper^ 


PSES 


Maximum  for  any  1  day 


Milligrams  per  mar 
(mg/1) 

Pf'tm-Norophenol _ (0  03?)(24  4)/y 

TTctitoropr>ar>o< I  (C.010V2*4)/y 

y  -  wastewater  discharged  m  kgal  per  ton  of  product. 


(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 

Subpart  O 

[Facilities  where  fine  or  tissue  papei  is  p'odjceoj 


Pollutant  or  pollutant  property 


PSES 


Maximum  lor  any  1  day 


Pentacnk)roptierx)l . 
Tncnioropr>enol 


Kg/kkg  (or  pounds  per 
l.OOC  lb)  ol  product 

0  0033 

0  0084 


Subpart  O 

[Faaibes  alters  newaprwii  a  proOucmf) 


Pollutant  or  potutant  properly 


PSES 


Mmdmum  lor  any  1  day 


Kg/kkg  (or  powidi  p** 
1,000  b)  ot  product 


PeoMchirrnnhwrW 

00010 

§  430. 1 77    Pretreatment  standards  tor  new 
sources  (PSNS). 

(a)  Except  as  provided  in  40  CFR 
403.7,  any  new  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
(1 1  comply  with  40  CFR  Part  403  and  (2) 
achieve  the  following  pretreatment 
standards  for  new  sources  |PS.\S]  if  it 
usi's  rhlorophenolic-contaming  biocides. 
Permittees  not  using  chlorophenolic- 
containing  biocides  must  certify  to  the 
permit-issuing  authority  that  they  are 
not  using  these  biocides. 

Subpart  O 

If  aciliuas  wtiere  fine  paper  a  prockiced] 


Pollutant  or  poiotant  property 


PSt<S 


Maxnum  lor  any  1  day 


Miiiigrar'^s  per  I'tw 
(mg'l) 


Peniachiorophenol (0  OtSM  1  S.8|/y 

Tnchlorophenol.. — I  (0  12S)(l5.8)/y 

y=irastewaMr  (Ssctiofgad  in  kgal  per  Ion  of  product 


[FaultlM^  wnurfi  Ussoe  paptir  is  proOucfid] 


Pollulani  or  poUutani  property 


PSNS 


Maxanum  to  any  1  day 


Mr"ig-a-if  pe-  liter  (mg/1) 


Pentachtorophenol„ 
Tnchlorophenol 


J  (a040Ml 

I  (0 103m 


(ao40Mi95ky 

9  51/y 


y-^wastewater  discharged  m  kgai  per  ton  of  prxiuct 


SuBFf-RT  0 
1  ■  aciWies  where  nevi'sprmt  is  prixkK  ed] 


Pollutant  or  pollutant  property 


PSNS 


Maximum  kxany  1  day 


MMlgrains  par  htar 
(rtifl/q 

Penlachlorophanol j  (D048H16.2)/y 

Tnchlorophenol I  (o  OISH 16  ?)/» 

y  =  wastewater  discOarged  m  kgal  per  ton  of  froajct 


fb)  In  cases  when  POTWs  find  it 

necessary  lo  impose  mass  effluent 
limitations,  the  following  equivalpnt 
mass  limitations  are  provided  as 
guidance: 
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Subpart  Q 

[Faolities  wfiere  fine  or  tissue  papef  is  producedl 


PSNS 


Pollutant  Of  pollutant  property 


Maximum  lot  any  '  day 


Kg/kHg  (or  pounds  per 
1 ,000  lb)  of  product 


PentacWorophenot .. 

T^cftlorop^enol 


0  0033 
00084 


Subpart  Q 

[Faolities  «»fiere  newspnnt  is  produced] 


PSNS 


Polluiant  Of  pollutant  pfoperty 


Maximum  for  any  1  day 


Kg/kkg  (Of  pounds  per 
1.000  lb)  of  product 


PentachWfophenol 
TncWorophenol 


0  0033 
00010 


Subpart  R— Nonintegrated-Fine  Papers 
Sul)category 

§  430.180    Applicability;  description  of  the 
nonintegrated-fine  papers  subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  resulting  from 
the  production  of  fine  paper  at 
nonintegrated  mills. 

§  430.181    Specialized  definitions. 

For  the  purpose  of  this  subpart: 

(a)  Except  as  provided  below,  the 
general  definitions,  abbreviations,  and 
methods  of  analysis  set  forth  in  40  CFR 
401  and  403.01  shall  apply  to  this 
subpart. 

(b)  Cotton  fiber  furnish  subdivision 
mills  are  those  mills  where  significant 
quantities  of  cotton  fibers  (equal  to  or 
greater  than  4  percent  of  the  total 
product)  are  used  in  the  production  of 
fine  papers. 

(c)  Wood  fiber  furnish  subdivision 
mills  are  those  mills  where  cotton  fibers 
are  not  used  in  the  production  of  fine 
papers. 

§  430.182    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT), 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 


limitations,  but  shall  be  subject  to 
annual  average  effiuent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  B0D5 
by  1.78  and  TSS  by  1.82. 

Subpart  R 

[Wood  fiber  (urnisn  subdivision] 


Pollutant  or  pollutant  property 


BPT  effluent  Imitations 


Maximum 
for  any  1 

day 


Average  of 
daily  values 

tor  30 
consecutive 

days 


Kg/kkg  (pounds  per  1.000 
lb)  of  product 

80D5. . 

8.2 

11.0 

(') 

4.25 

TSS 

5.9 

pH      .   .. 

(') 

Subpart  R 

t Cotton  fiber  furnish  subdivision] 


Pollutant  or  pollLlant  property 


BPT  effluent  limitations 


Average  of 
daily  values 

for  30 
consecutive 

days 


Kg/kkg  (pounds  per  1.000 
lb)  of  product 

B0a5 _ 

TSS .    _.__._ 

17.4 

24.3 

(') 

9  1 
13  1 

dH                                     ... 

(') 

'  Wittun  the  range  of  5.0  to  9.0  at  all  times. 

§  430.183    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
[Reserved] 

§  430.184    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  technology 
economically  achievable  (BAT). 

E.xcept  as  provided  in  40  CFR  125.30- 
125.32.  any  existing  point  source  subject 
to  this  subpart  where  chlorophenolic- 
containing  biocides  are  used  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(B.AT).  Non-continuous  dischargers  shall 
not  be  subject  to  the  maximum  day 
mass  limitations  in  kg/kkg  (Ib/l.OOO  lb), 
but  shall  be  subject  to  concentration 
limitdtions.  Concentration  limitations 
are  only  applicable  to  non-continuous 
dischargers.  Permittees  not  using 
chlorophenolic-containing  biocides  must 
certify  to  the  permit-issuing  authority 
that  they  are  not  using  these  biocides. 


Subpart  R 

[Wood  fitjer  fumcsfi  subdtviskjn] 


Pollutant  or  pollutant  property 


Pentactikjropfienol . . 
Tncniorophenol.. 


BAT  effluent  limitations 


Maximum  for  any  1  day 


Kg/kkg 
(pounds 

per 
1.000  1b) 

of 
product 


Mitltgrams  per 
liter 


0  0018 
000064 


(0  0291(15  2)/y 
(0  010)(15.2)/y 


y  =  wastewater  tjischarged  in  kgal  per  ton  of  product. 

Subpart  R 

tCotlon  fiber  furnish  sutxJivision] 


BAT  effluent  limitations 

Maximum  for  any  1  day 

Pollutant  Of  pollutant  property 

Kg/kkg 
(pounds 

per 
1,000  lb) 

of 
product 

Milligrams/liter 

0  0051          (0  029)(42.3)/y 

Trichlorophenol 

0.0018         (0.010)(42.3)/y 

y  =  wastewater  discharged  in  kgal  per  ton  of  product. 

§  430.185    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS], 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations  for  BOD5  and  TSS, 
but  shall  be  subject  to  annual  average 
effluent  limitations  determined  by 
dividing  the  average  of  30  consecutive 
days  limitations  for  BOD5  by  1.91  and 
TSS  by  1.90.  Also,  for  non-continuous 
dischargers,  concentration  limitations 
(mg/1)  shall  apply,  where  provided. 
Concentration  limitations  will  only 
apply  to  non-continuous  dischargers. 
Only  faciUties  where  chlorophenolic- 
containing  biocides  are  used  shall  be 
subject  to  pentachlorophenol  and 
trichlorophenol  limitations.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides. 


Subpart  R 

[Wood  fiber  furnish  subdivision) 

Of  pollutant  property 

NSPS 

Pollutant 

Maximum 

lor  any  1 

day 

Average  of 
daily  values 

for  30 
consecutive 

days 

Kg/kkg  (or 
1,000  lb) 

pounds  per 
3f  product 

BOD5 

TSS  

35 
4.4 

(') 

1  9 

2  3 

pH 

(') 

JMI 
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Maximum  fof  any  1  clay 


Kg/kkg 
(pounds 

per 
1,000  lb) 

ot 
product 


Milligrams 'litef 


Pentachlorophenol....- 00018  (0  047)(9  4)/y 

Tncfilonwhenol    0  00064        (0  0116)(9  4)/y 

y  =  wastewale'  discharged  in  kgal  per  ton  of  product 

'  Within  ttie  range  of  5  0  to  9  0  at  all  times. 

Subpart  R 

[Cotton  fiber  furntsh  subdivision] 

I  NSPS 


Pollutant  or  pollutant  property 


Averaoe  o* 

Maximum 

dal^  values 

for  any  l 

for  30 

day 

consecutive 

days 

Kg  kkg  (Of  pounds  per 
1.000  lb)  of  product 


B0D5. 
TSS... 
PH   


78 
95 
(  ) 


42 
49 

(') 


Maximum  for  any  1  day 


Kg/kkg 

(pounds 

per 

1.000 

lb)ot 

product 


Milligrams  'liter 


Pentachkxophenol  ..„ 
Tnchloropherxjl 


00051 
00018 


(0  039)131  1)/y 
(0014)131  l|/y 


y  =  wastewalef  discharged  in  kgal  per  ton  of  product. 
'  Within  the  range  of  5  0  to  9  0  at  all  tines 


430.186    Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  (1)  comply  with  40  CFR  Part  403 
and  (2)  achieve  the  following 
pretreatment  standards  for  existing 
sources  (PSES)  if  it  uses  chlorophenolic- 
containing  biocides.  Permittees  not 
using  cholorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides.  PSES  must  be  attained 
on  or  before  July  1,  1984. 

Subpart  fl 

(Wood  fiber  furneh  subd'visiO'] 


Pollutant  or  pollutant  property 


PSES 


Maximum  for  any  1  day 


PemacWorop»)enol .. 


Milligrams  per  liter  (mg/l) 
{C032)(15  2).'y 


Subpart  R— Continued 

tWood  fiber  tumicn  subd'vis.or) 


Subpart  r 


Poli'jtanT  Of  pollutant  property 

PSES 

Maximum  for  any  1  day 

Tnchiorophenol 

(0.01 0)1  i5.2)/y 
per  ton  of  product 

y  -  wastewater  discharged  m  kga 

Pollutant  or  pollutant  property 


PSNS 


Manmum  tar  any  1  day 


lnHijjiim  per  I 
(mg/l) 


Subpart  R 

[Cotton  fiber  furnish  subdivision] 


PentacWorophenol- 
Tnchlorophenol 


(0  054)18  0)/y 
(0  017)(9.0)/y 


Pollutant  or  pollutant  property 


PSES 


Maximum  for  any  1  day 


y= wastewater  discharged  n  kgal  per  tor  of  product 

Subpart  R 

[Cotton  fiber  turmsli  subdKnsaxil 


Milligrams  per  liter  (mg/1)  Pollutani  or  pdlutanl  property 


Ptintachiorophenol 

Trich*oroprierK>l 


(0  032)(42  3)/y 

(0  010)(42.3)/y 


y  -  wasiewatar  discharged  in  kgal  per  ton  of  product 

(bj  In  cases  v\hen  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 

guidance: 

Subpart  R 

[Wood  '-ber  ^d-n:sh  subdivision] 


Pollutant  or  pollutant  property 


PSES 


Maximum  for  any  1  day 


Kg/kkg  (or  pounds  per 
1,000  lb)  of  product 


ppniacWorophenol , 

Tnchioropfienol „ 


00020 

0.00064 


Subpart  R 

(Cotton  fiber  furnish  subdivision] 


Pollutant  or  pollutant  property 


PSES 


Maximum  for  any  1  day 


Kg/kkg  (or  pounds  per 
1,000  1b)  ot  product 


Pentac*~ilorophenoi 

0  0056 

Tnchiorophenof     

00018 

" 

§  430.187    Pretreatment  standards  for  new 
sources  (PSNS). 

(a)  Except  ,is  proviJcd  in  CI'R  403.7, 
any  new  scLiice  subject  to  this  subpart 
that  introduces  pollutants  into  a  publicly 
owned  treatment  works  must  (1)  comply 
with  40  CFR  Part  403  and  (2)  achieve  the 
following  pretreatment  standards  for 
new  sources  (PS\S)  if  it  uses 
chlorophenolic-containing  biocides. 
Permittees  not  using  chlorophenolic- 
fcontaining  biocides  must  certify  to  the 
permit-issuing  authority  that  they  are 
not  using  these  biocides. 


PSMS 


Manmuni  lor  any  1  day 


Mdhgtam*  par  kter 
(mg/1) 


Pentachlorophenol - 
Tnchiorophenol 


aiO(0  044K31  1)/y 
(0.0t4K31  1)yy 
y=wastewater  discharged  in  dgal  per  ton  of  product 


(b)  In  cases  when  IH  >  IWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 

Subpart  R 

tWOod  fiber  furnish  subdnnsion] 


Pollutant  or  pollutant  property 


PSNS 


Maximum  for  arty  1  day 


Kg/kkg  (or  pourvte  per 
1 .000  lb)  of  product 


Pentachlorophenol - 
Tnchkxopfienof . . 


0  0020 
000064 


Subpart  R 

[Cotton  fiber  furnish  subdnnsonl 


Pollutant  or  polkitani  properly 


PSNS 


Maximum  for  any  1  day 


Kg/kkg  (or  pounds  per 
1.000  1b)  of  product 


Pentacliloropheix)! 
Tnchtofoplienol 


000S6 
0.0018 


Subpart  S — Nonintegrated-Tissue 
Papers  Subcategory 

§  430.190     Applicability;  description  of  trie 
nonintegrated-tissue  papers  subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  resulting  from 
the  production  of  tissue  papers  at 

nonintegratcd  mills. 

§430.191     Specialized  definitions. 

For  the  purpose  of  this  subpart,  (he 
generui  definitions.  dl)brc\  i.i'ioris.  and 
methods  of  analysis  set  forth  in  40  CFR 
401  and  430.01  shall  apply  to  this 
subpart. 
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§430.192    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  ttie  application  of  tfie  best  practicable 
controt  technology  currently  available 
(BPTV 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT), 
except  that  noncontinuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  BOD5 
by  1.79  and  TSS  by  1.76. 

Subpart  S 

BPT  effltent  limitations 


Pollutant  or  pollutart  property 


Ma;(im*jm  for 
any  1  day 


Average  of 
datiy  values 

for  30 
consecutive 

days. 


Kg/kkg  (or  DOuncs  per 
1  000  Ibl  of  proouct 

B005   .     . 

114 

10.25 

(') 

6  25 

TSS __ 

50 

pH   

(  ) 

'  Within  the  range  ot  5  0  to  9  0  at  all  times. 

§  430.193    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
[Reserved] 

§  430.194    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  where  chlorophenolic- 
containing  biocides  are  used  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluen'  rfiduction  attainable  by  the 
applicauon  of  the  best  available 
technology  economically  achievable 
(BATJ.  Non-continuous  dischargers  shall 
not  be  subject  to  the  maximum  day 
mass  limitations  in  kg/kkg  (Ib/lOOO  lb), 
but  shall  be  subject  to  concentration 
limitations.  Concentration  limitations 
are  only  applicable  to  non-continuous 
dischargers.  Permittees  not  using 
chlorophenolic-containing  biocides  must 
certify  to  the  permit-issuing  authority 
that  they  are  not  using  these  biocides. 


Subpart  S 


Pollutant  or  pollutant  prooerty 


BAT  effluent  limitations 


Maximum  tor  any  1  day 


PentacMoropherx3l „ — ™ 

Tnc^lQrophenol    


Kg/kkg 
(pounds 

per 
1.000  lb| 

Of 

product 


00028 

000096 


Mitltgrams/ liter 


(0  029)122  9)/y 
(0  010)122  9)/y 


y    wastev»ater  discharged  in  kgal  per  ton  of  product 


§430.195    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS), 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations  for  BOD5  and  TSS 
but  shall  be  subject  to  annual  average 
effluent  limitations  determined  by 
dividing  the  average  of  30  consecutive 
davs  liniitations  for  BOD5  by  1  48  and 
TS.S  by  1  64.  Also,  for  non-continuous 
dischargers,  concfmtration  limitations 
(mg,l)  shall  apply,  where  provided. 
Concentration  limitations  will  only 
apply  to  non-continuous  dischargers. 
Only  facilities  where  i  hlorophenolic- 
containing  biocides  are  used  shall  be 
subject  to  pentachlorophenol  and 
trichlorophenol  limitations.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  thev  are  not  using 
these  biocides. 


Subpart  s 


T" 


Pollutant  or  pollutant  property 


NSPS 


Maximum 

lor  any  1 

day 


Average  of 
dai>y  values 

for  30 
consecutive 

days 


Kg/kkg  (or  pounds  per 
1.000  itl  of  product 

BOD5 

TSS 

7  0                     3  4 
e.0                    2  6 

PH 

(•)                     () 

'  )A/ithin  the  rar>ge  ol  5.0  to  9.0  at  all  Umes 


Pentachlorophenol . 


Maximum  tor  any  1  day 


Kg/kkg 
(pounds 

per 
1.000  lb) 

ol 
product 


00028 


Miliigrams/lltar 


Maximum  for  any  1  day 


Kg/kkg 
(pounds 

per 
1.000  lb) 

of 
product 


Milligrams/litef 


Tnchlorophenol...- 000096  1    (0,012)(l9,1)/y 

y  =  wastewater  discttarged  in  kgal  per  ton  of  product. 


§  430.196    Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  (1)  comply  with  40  CFR  Part  403 
and  (2)  achieve  the  following 
pretreatment  standards  for  existing 
sources  (PSES)  if  it  uses  chlorophenolic- 
containing  biocides.  Permittees  not 
using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides.  PSES  must  be  attained 
on  or  before  July  1, 1984. 

Subpart  S 


Pollutant  or  pollutant  property    r- 


PSES 


Maximum  for  any  1  day 


MtHigrams  per  liter  (mg/I) 

Pent.achloropheno< ~|  0  032(22  9)/y 

Tnchlorophenol '  0  010(22  9)/y 

y  -  wastewater  discharged  m  kgal  per  ton  of  product 


(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 

Subpart  S 


PSES 


Pollutant  or  pollutant  properly 


Maximum  for  any  1  day 


Kg/kkg  (or  pounds  per 
1  000  lb)  of  product 


Pentachlorophenol 
Tncniorophenol 


0  0031 
0  00095 


(0.035)(t9  1)/y 


§  430.197    Pretreatment  standards  for  new 
sources  (PSNS). 

(a)  Except  as  provided  in  40  CFR 
403.7,  any  new  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
(1)  comply  with  40  CFR  Part  403  and  (2) 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS)  if  it 
uses  chIorophenolic-containing.biocides. 
Permittees  not  using  chlorophenolic- 
containing  biocides  must  certify  to  the 
permit-issuing  authority  that  they  are 
not  using  these  biocides. 
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Subpart  S 


Pollutant  or  pdtulant  property 


PSNS 


Maximum  for  any  1  day 


Pen!achlo^opheno< ,. 
T^(ChlorOp^lenol    


Milligrams  per  liter  (mg/l) 

(C038)(19  l)/y 
(00121(19  l)/y 


y -wastewater  discharged  m  kgal  per  ton  ol  product. 


(b)  In  cases  when  POTVVs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 


Subpart  S 

Pollutant  or  pollutant  property 

PSNS 

Maximum  for  any  1  day 

Kg/kkg  (or  pounds  pe^ 
1.000  lb)  01  profljcl 

Pentachioroonenol  .. 

0  0031 

Trichioropt>enol 

000095 

Subpart  T— Tissue  from  Wastepaper 
Subcategory 

§  430.200    Applicability;  description  of  the 
tissue  from  wastepaper  subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  resulting  from 
the  production  of  tissue  paper  from 
wastepaper  without  demkmg  at 
secondary  fiber  mills. 

§  430.201     Specialized  definitions. 

For  the  purpose  of  this  subpart,  the 
general  definitions,  abbreviations,  and 
methods  of  analysis  set  forth  in  40  CFR 
401  and  430.01  shall  apply  to  this 
subpart. 

§  430.202    Effluent  limitations  representing 
ttie  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT), 

Except  as  provided  in  40  CFR  12,'),.i(>- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the  . 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT). 
except  that  noncontinuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  B0D5 
by  1,78  and  TSS  by  1.82 


Subpart  T 


Pollutant  or  pollutant  property 


BPT  effluent  limitations 


Maximum  for 
any  1  day 


Average  ol 
daily  values 

lor  30 
consecutive 

days 


kgkkg  lor  pounds  per 
1,000  lb)  of  product 

BOOS -_ 

TSS ._ ..„ 

pH.     

13.7 

17.05 

(') 

7  1 
92 
(') 

'  Witfim  ttie  range  of  5  0  to  9  0  a!  all  times 

§  430.203    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
[Reserved] 

§  430.204    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30- 
125,32,  any  existing  point  source  subject 
to  this  subpart  where  chlorophenolic- 
containing  biocides  are  used  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
eftluent  reduction  attainable  by  the 
application  of  the  best  available 
technology  econom.ically  achievable 
(B,'\T)  Non-continuous  dischargers  shall 
not  be  subject  to  the  maximum  day 
mass  limitations  in  kg/kkg  (Ib/lOOO  lb), 
but  shall  be  subject  to  concentration 
limitations.  Concentration  limitations 
are  only  applicable  to  non-continuous 
dischargers.  Permittees  not  using 
chlorophenolic-containing  biocides  must 
certify  to  the  perm.it-issuing  authority 
that  they  are  not  using  these  biocides. 

Subpart  T 


BAT  effluent  limitations 

Maximum  for  any  1  day 

Pollutant  or  pollutant  property 

Kg/kkg 

(pounds 

per 

1.000 

tb)o> 

product 

Milligrams 'liter 

Ppniachiorophenol  , 

TricWo'OBnenol        

00030 
0.0011 

(0  029)(25  2)/y 
(0.010)(25.2).'y 

y  =  waslewaler  discharged  in  kgal  per  ton  of  product 


§  430.205    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS|, 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  davs 
effluent  limitations  of  BOD5  and  TSS. 
but  shall  be  subject  to  annual  average 
effluent  limitations  determined  by 


dividing  the  average  of  30  consecutive 
days  limitations  for  BOD5  by  1,91  and 
TSS  by  1.90.  Also,  for  non-continuous 
dischargers,  concentration  limitrttions 
(mg/l|  shall  apply,  where  provided. 
Concentration  limitations  will  only 
apply  to  non-continuous  dischargers 
Only  facilities  where  chlorophenolic- 
containing  biocides  are  used  shall  be 
subject  to  pentachlorophenol  and 
trichloropheno!  lim.itatrons  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides. 

Subpart  T 


Pollutant  or  poHulaini  property 


NSPS 


Maximum 

tor  any  1 

day 


Average  of 
daity  vakies 

lor  30 
consecutive 

days 


Kg/kkg  (or  pounds  per 

1,000  lb)  of  product 

D005..._                . 

46 

lOi 

(•) 

TSS 

53 

pH_ 

Pentacfiloropt>erx)l 
TrichkKoplienol 


(0  045H16  3)/y 
(0  015Hl6  3)/y 


wastewater  discfiarged  in  kgal  per  ton  of  product 
'  Witfun  the  range  of  5.0  to  90  at  M  dmes 


§  430  206     Pretreatment  stanaards  tor 
existing  sources  (PSES). 

(a)  Except  aS  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  (1)  comply  with  40  CFR  Part  403 
and  (2)  achieve  the  following 
pretreatment  standards  for  existing 
sources  (PSES)  if  it  uses  chlorophenolic- 
containing  biocides.  Permittees  not 
using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides.  PSES  must  be  attained 
on  or  before  July  1.  19M 


Subpart  T 

Pollutant  or  pollulani  property 


PSES 


Manmum  lor  any  1  day 


MMIgrams  per  Mertmg/I) 


Pentachioropnenol 


(0  032)(25  2Ky 


5Z054 
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Subpart  T— Continued 


Pollutant  or  poRutant  property 


PS£S 


Maxnnun  (sr  arry  1  day 


Tnctiioropfienrt - I  (0,Q10J(2S.J)/y 

y    wasiewater  discfiarge  n  kgal  per  ton  o»  product. 


(b)  In  cases  wheaPOTWs-find  it 
necessary  to  impose  mass  effluent 
limitaticms,  the  following  equivaient 
mass  limitations  are  provitied  as 
guidance: 


Subpart  T 

Pollutant  or  poilutapt  property 

PSES 

Maximum  tor  any  1  day 

Kg/Klig  (or  pounds  per 
'000  10)  of  product 

0  0C34 

Tncnlorojheoo* 

0  0O11 

§  430M7    Ptetreatment  standards  for  new 
sources  (PSMS). 

[a)  Except  as  provided  in  -WCFR 
403.7>any  new  source  subiect  to  this 
subpart  that  introduces  poUutants  into  a 
publicly  owned  trealiment  works  must 
(1)  comply  wi\k  4»CFR  Part  403  and  (2) 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS)  if  it 
uses  cholorophenoHc-containiivg 
biocidfia.  Permittees  not  using 
chioroj^enotia-CAataicLing  hiocides  must 
certify  to  tile  pCTmrt-tssmnf  authority 
that  they  are  aot  usiag  these  hiocides. 

Subpart  T 


Pollutani  or  pollutant  property, 


PSNS 


Maximum  for  any  1  day 


Mdbgrams  wr 

liter    (mg/ 1 ) 


Penta«Morcm«ierwl  ..- ..,  |0  (»«H1«.3)/y 

TncMorophwiQi _  l0.ai5«16.3)/» 

y  =  wastewater  disctiarged  <n  Kga)  per  torr  of  product. 

(b)  la  cas«&  whea  POTWs  fmd  k 
necessacy  ta  iaiposfi  mas»  »£&uea( 
limitations.  ik»  foUowigg  e^uivaient 
mass  lioBtationa  are  provided  as 
guidmrei 

Subpart  T 


Pollutant  or  pollutant  prxvety 


PSNS 


Maximum  lor  any  1  day 


H^M^m  Bounds. R« 
1  000  lb)  01  product 


PenMchMrophanot.. 

TncNorophend 


Q0O34 
00011 


Subpart  U— Papergrade  Sulfite  (Drum 
Wash)  Subcategory 

§  430.210    Applicability;  description  of  the 
papergrade  sulfHe  (drum  wash) 
subcalegory. 

The  provisions  of  this  subpart  are 
applicable  to  discharge  resulting  from 
the  integrated  production  of  pulp  and 
paper  at  papergrade  sulfite  mills,  where 
vacuum  or  pressure  drums  are  used  to 
wBsh  pulp. 

§  430^1 1    Specialized  definitions. 
For  the  purpose  of  this  subpart 
fa)  Except  as  provirferf b«!ow,  the 
genera!  definitiorre.  abbre\'iations,  and 
methods  of  analysis  set  forth  in  40  CFR 
401  and  430.01  shall  apply  to  this 
subpart. 

(b)  Sulfite  cooking,  liquor  shall  be 
defined  as  bisulfite  cooking  liquor  when 
the  pH  of  the  Hqnor  is  between  3.0  and 
6.(7  and  as  add  sulfite  cooking  liquor 
when  the  pH  is  less  than  3.0. 

§  430.21 2    Effluent  limitation*  representing 
the  degree  of  sfflaent  reductton  attainable 
by  the  appHcatioD  of  the  beat  practicable 
control  tecimoiogy  currently  available 

(BPT). 

fa)  Except  as  provided  in  40  CFR 
Sections  125.30-125.32,  any  existing 
point  sorirce  snb^ct  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representmg  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPl  1.  axcepl  that  nonconlinuous 
dischargers  shall  not  be  subject  to  the 
maximum  day  and  average  of  30 
consecutive  days  limitations,  but  shall 
be  subject  to  annual  average  effluent 
limitations  determined  by  dividing  the 
average  of  30  consecutive  days 
Umitations  for  BOD5  by  1.78  and  TSS  by 
1.82. 

Subpart  U 

IBiWiite  uwjonsurtacs  :;or:Oar.sefsX 


u 


BPT  eMkMnt  limtadons 


Pollutant  or  Bciluiar,!  Bioeerty 


I    Average  of 
wiMmum  tor  i        .z— .»» 

days 


Kg^Httf  tor  p««nd»  |Mr 
l.(Ma'lk)ai.|Psdiwt 


B0D5 

TSS    ., 

pH 


=f 


2B7- 
«3.a6 
CI 


1X9 
23.K 


Wittun  Itw  range  of  S  O'  to  9  ff  ar  alt  tHnes. 
Note  -timimiMii*  «0«»e   do   itot   a*p«y   »  rum  using 
continuous  dcssslers. 


Subpart  U 

[Bisulfite  liquor/baiometnc  corxjensers] 


BPT  effluent  limitations 

Pollutant  or  poKutant  property 

Average  of 
Maximum        daily  values 
(or  any  1             for  30 
day         1  consecutive 
days 

Kg/kkg  (or  pounds  per 
1 ,000  lb)  of  product 

8005 - -. 

T<J<5                                          ,        ,  . 

2S.4                  15.3 
SZ*                 28.1 

pH  - 

(')                     (') 

'  Withm  the  lange  of  5.0  ta  9.0  at  all  times. 

Note  —Limitations    above   do    not    apply    to    mills   using 
continuous  digesters 

Subpart  U 

[Acid  sulfite  liquor 'surface  condensers! 


Pollutant  or  pollutant  property 


BPT  effluent  hmtlatione 

1    Average  of 

Maxmum  for  \   '^',V§S'^^ 

""V  '  '^i'     ■  consecutive 
days 


Kg/kkg  (or  pounds  per 
1 ,000  lb)  of  product 


B0D5. 

TSS 

pH  


29  75 
43.»5 
(") 


15,5 

2335 

(') 


'  Wnfiin  the  range  of  5  0  to  9  0  at  all  times 
NotE  —Limitations   above   do   not   apply    to    mils   using 
continuous  digesters 

Subpart  U 

[Acid  sulfite  liquor/barometnc  condensersl 


BPT  (flhtem  hrratattons 


Pollutant  Of  poilutant  property 


Maximum 

for  any  1 

day 


I   Average  of 
I  daily  values 

for  30 
!  consecutive 
I        d«y« 


Kg/kkg  (or  pounds  |Mt 
1,000  lb)  of  product 


BODS, 
TSS 

pH 


32  6 
522 

(•) 


169 

28.1 

(') 


'  Within  the  range  of  5  0  to  9.0  at  all  times. 
KOTt,— LwiHaWiis   above  d«   not   apply   la 
continuous  digestera. 

Subpart  U 

[Continuous  digesters] 


nwii9   u9i^^Q 


BPT  effluent  linnitationa 


PoliLtant  or  pollutant  property 


Maximum  for 
any  1  day 


Average  of 

daily  values 

for  30 
consecutive 

daya 


MQ/kke  (or  pouodi  pec 
1.000  lb)  of  product 


8005.. 

TSS 

pH  


38. 16 
53,75 
O 


_L 


19;85 
28  9S 
(') 


'  Within  the  range  ol  5,0  to  SO  at  all  tinies. 


[b]  Th»foUawiiiglSmita«iiim  mtsbKsh 
the  quBKbty  or  quality  of  pollutants  or 
pollutant  pTopcttiea>  controlled  by  this 
section,  Ksnhiog  from  tfis  nse  of  wet 
barking  operations,  which  may  be 


Pollutant  Of  poll 


Poil.ilanl  o<  pollu 


'  Within  the  ran 
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discharged  by  a  point  source  subject  to 
the  provisions  of  this  subpart  These 
limitations  are  in  addition  to  the 
limitations  set  forth  in  paragraph  (d)  of 
this  section  and  shall  be  calculated 
using  the  proportion  of  the  mill's  total 
production  due  to  use  of  logs  which  are 
subject  to  such  operations. 
Noncontinuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 
average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annua!  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  B0D5 
by  1  78  and  TSS  by  1.80. 

Subpart  u 


BPT  effluent  Kcnilalions 


Po'iuian!  Of  pollutani  prope^y 


Average  of 

MaKmu^rr,  to-       "^'1''  '^'"" 

^"^  '  ^^'     1   con^ve 
days 


Kg/kkg  (of  pounds  per 

1.000  lb)  of  product 

B005... 

3.05 

16 

TSS 

7.5 

395 

PH 

('» 

(') 

'  Wiftijn  ttie  range  ol  5  0  to  9  0  at  all  times 

(c)  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  parameters,  controlled  by  this 
section,  resulting  from  the  use  of  log 
washing  or  chip  washing  operations, 
which  may  be^ischarged  by  a  point 
source  subject  to  the  provisions  of  this 
subpart.  These  limitations  are  in 
addition  to  the  limitations  set  forth  m 
paragraph  (a)  of  this  section  and  shall 
be  calculated  using  the  proportion  of  the 
mill's  total  production  due  to  use  of  logs 
and/or  chips  which  are  aubject  to  such 
operations.  Noncontinuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  B0D5 
by  2.00  and  TSS  by  1.80. 

Subpart  U 


BPT  effluent  limitations 


Average  ol 
PoiLjianI  o'  pollutant  property    i  f^^,.^^^  ,^.      daily  values 

any  1  day     ,        '°'  ^° 
'      ""'     '   consecutive 

__    [__ J_        days 

Kg/kkg  (or  pounds  per 
1.000  lb)  of  product 


BO05 

TSS 

pH 


0  35 

2  56 
(') 


02 

1,35 
V) 


'  Within  the  range  of  5  0  to  9  0  at  all  times 

(d)  The  following  limitations  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  properties,  controlled  by  this 


section,  resulting  from  the  use  of  log 
fumes  or  log  ponds,  which  may  be 
discharged  by  a  point  source  subject  to 
the  provisions  of  this  subpart.  These 
limitations  are  in  addition  to  the 
limitations  set  forth  in  paragraph  (a)  of 
this  section  and  shall  be  calculated 
using  the  proportion  of  the  mill's  total 
production  due  to  use  of  logs  which  are 
subject  to  such  operations. 
Noncontinuous  dischargers  shall  not  be 
subject  to  the  maximum  day  and 
average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitation.s  fur  BOD5 
by  175  and  TSS  by  1  80 

Subpart  U 


Pollutant  or  pollutant  property 


BPT  effluent  fimilations 


Maximum 

tor  any  1 

day 


Average  ol 
daily  values 

for  30 
fonsecutive 

days 


Kg/kkg  (or  pounds  per 
1.000  lb)  ol  product 


B005.. 

TSS 

pH 


07 
1.7 
(') 


035 
09 
(') 


§  430.213     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
I  Reserved  I 

i  430.214     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  m  40  CFR 
§§  125.30-125.32,  any  existing  point 
source  subject  to  this  subpart  where 
chlorophenolic-containing  biocides  are 
used  must  achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
[BAT).  Non-continuous  dischargers  shaH 
not  be  subject  to  the  maximum  day 
mass  limitations  in  kg/kkg  (Ib/lOOO  lb), 
but  shall  be  subject  to  concentration 
limitations.  Concentration  limitations 
are  only  applicable  to  non-continuous 
dischargers.  Permittees  not  using 
chlorophenolic-containing  biocides  must 
certify  to  the  permit-issuing  authority 
that  they  are  not  using  these  biocides. 


'  Within  the  range  ol  5  0  to  9  0  at  all  limes. 


Pollutani  0'  pollutant  p'ope'ty 


Subpart  U 


Pentachlproo^ienol „.„„«„„ 

Tnchiofophenol    

«    percent  Sulfite  pulp  in  tma'  i>-o6-jc\ 

y  ^  waslewatef  d-scharged  in  kgai  per  lo^  o'  p'oduction. 


BAT  effluerti  limitalons 


Maximum  lor  any  1  day 


Kg/kkg  (pounds 

per  I.OOiO  lb)  o( 

product 


O.00O58e«p(0  0t7K) 
0.0036ei(p(0  017iO 


Milligrams/Mar 


((0  011M12  67>e«p(0  017))/y 
((0.068)(t2.67)e«p(0  0l7io)/y 


§430.215    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS). 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations  for  B0D5  andTSS. 
but  shall  be  subject  to  annual  average 
effluent  limitations  determined  by 
dividing  the  average  of  30  consecutive 
days  limitations  for  BOD5  by  1.91  and 


TSS  by  1.90.  Also,  for  non-continuous 
dischargers,  concentration  limitations 
(mg/l)  shall  apply,  where  provided. 
Concentration  limitations  will  only 
apply  to  non-continuous  dischargers. 
Only  facilities  where  chlorophenolic- 
ct)ntaining  biocides  are  used  shall  be 
subject  to  pontachlorophenol  and 
trichlorophenol  limitations.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides. 


Subpart  u 


PoUulan!  o'  poJiulant  proper 


NSPS 


MMomum  for  any  1 
day 


Average  o'  daily 

values  lo'  30 
con&ecjT've  days 


Kg'kkg  (oi  pourids  pef  1  OOC  Ibi  o' 
product 


BOD5. 
TSS 


4,38  ei<p(0  017i) 
3  03  eKp(0  017)U 


2  36  eip<0  017i4 

5  61  e«pf0  017ij 
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Subpart  U — Continued 


Pollutart  Of  potimant  propefty 


NSPS 


Subpart  V— Unbleached  Kraft  and 
Semi-Cheniical  Sttbcategory 


(Of  any  i 


on 


n\ 


Average  at  dariy 

values  fof  30 
consecutive  days 

(1 


I  r  percant  sitNe  pulp  ri  linat  praAxn. 

Maximum  for  any  1  day 

KgAkgttxwnds 

per  1««  t>)  a# 

product 

Milligrams/ Nter 

0.00068  exp(0  01 7i) 
0.0036  exixOOlTx) 

((0  015K9  12)  exp(0  017x))/y 

TficNofopnerxjl — 

((0  094)0.12)  exMO  017x))/y 

I  ^percent  suHlte  pulp  m  final  product 

y  =  aMStawater  dischargad  m  kgal  per  Ion  of  product. 

Wittwi  the  range  o<  5.0  to  9  0  at  aM  l)me& 


§  430.216    Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  (1)  comply  with  40  CFR  Part  408 
and  (2)  achieve  the  following 
pretreatment  standards  for  existing 
sources  (PSES)  if  it  uses  chlorophenolic- 
containing  biocides.  Permittees  not 
using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides.  PSES  must  be  attained 
on  or  before  July  1,  1984. 

Subpart  U 


Pollutant  or  pollutant 
property 


PSES 

Maximum  ^or  any  i  day 


Milligrams  per  nter  img/I) 

Pemachlofopnenol      1    ((0.0t-1)(12571  exp<0017xl|/y 

'Tchiorocnend  i(0  082)0  2  6'!  expIO  Oi7«))/y 

X     percent  sulfite  pulp  tn  final  product 

f    wastewater  discharged  in  kgal  per  ton  oi  product. 


(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance; 


Subpart  u 

PS6S 

Pollutant  or  pollutant  property 

Maximum  for  any  1 
day 

Kg'Kkg    lor    pounds 
per     1  OOO    Ibl    ot 

product 

PentacMoropTienoi - 

Tnchkxopnenol       

1   0  00058  e«o(0  017x) 
0  0043  9»p(0  017i) 

X  ^  percent  suMtte  pulp  m  dnal  product 

§  430.2 1 7     Pretreatment  standards  fornew 
sources  (PSNS). 

(a)  Except  as  provided  in  40  CFR 
403.7.  any  new  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
(1)  comply  with  40  CFR  Part  403  and  (2) 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS)  if  it 
uses  chlorophenolic-containing  biocides. 
Permittees  not  using  chlorophenolic- 
containing  biocides  must  certify  to  the 
permit-issuing  authority  that  they  are 
not  using  these  biocides. 

Subpart  U 


PoNDtBfit  or  pollutant 
property 


PSNS 


Maximum  for  any  1  6ay 


IMigrams  per  Her  (mg/l) 

Peniacnioroohenoi  i     ((0  015)(9  12)  exp  (0  017x))/y 

TocWorcpr^noi  ((0  1 141(9  12)  exp  (0  017x))/y 

«^  percent  sulfite  pulp  in  final  product, 
y  --  wastewater  dlsc^•a^ged  m  kgal  per  ton  of  product 


(bj  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 

aiiidaacp; 

Subpart  U 


Poiluiant  Of  pollutant  proiJerfy 


PSNS 

Maximum  for  any  1 
day 


Kg/kkg  (or  pounds 
per  1  000  lb)  of 
product 


Pe^'iaci'iofoct^eno'  — 

''tenor  opne  no! 

»     percent  suHite  puip  n  ftnai  product 


r; 


0  00058  exp  (0  017x) 
0  0O43  exp  (0  017x) 


§430.220    AppNcabiHty;  dMCiiption  Of  the 
unbleached  kraft  and  selnt-clMmica^ 
subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  resulting  from 
the  production  of  pulp  and  paper  at 
combined  unbleached  kraft  and  semi- 
chemical  mills,  wherein  the  spent  semi- 
chemica!  cooking  liquor  is  burned  within 
the  unbteached  kraft  chemical  recovery 
system. 

§  430.221    Specialized  definitions. 

For  the  purpose  of  this  subpart,  the 
general  definitions,  abbreviations,  and 
methods  of  analysis  set  forth  in  40  CFR 
401  and  430XH  shall  apply  to  this 
subpart. 

§  430.222    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  ttte  best  practicable 
control  tecimolegy  currently  available 
(BPT).  [Reserved] 

§  430.223    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
polMant  control  technology  (BCT). 

[  Reserved  1 

§  430.224    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  appUcsHon  of  the  best  available 
technology  economicaUy  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  where  chlorophenolic- 
containing  biocides  are  used  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(BAT].  Non-continuous  dischargers  shall 
not  be  subject  to  the  maximum  day 
mass  limitations  in  kg/kkg  (Ib/lOOO  lb), 
but  shall  be  subject  to  concentration 
limitations.  Concentration  limitations 
are  only  applicable  to  non-continuous 
dischargers.  Permittees  not  using 
chlorophenolic-containing  biocides  must 
certify  to  the  permit-issuing  authority 
that  they  are  not  using  these  biocides. 


J  Ml 
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Subpart  V 


BAT  effluent  limitations 
Maximum  for  any  1  day 


Pollutant  or  polhjtant  property 


Pentachkxoptienol  . 
Tnctikxoplienol 


Kg/kkg 
(pounds 

per 
1.000  lb) 

of 
proctuct 


0.00064 

000059 


Mitligrams  liter 


(0  011H1iCl).y 
(0010)114  0)/y 


y  -  wastewater  discfiarged  m  kgal  per  ton  of  product 


§  430.225    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  {NSPS], 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations  for  B0D5  and  TSS. 
but  shall  be  subject  to  annual  average 
effluent  limitations  determined  by 
dividing  the  average  of  30  consecutive 
days  limitations  for  B0D5  by  1.91  and 
TSS  by  1.90.  Also,  for  non-continuous 
dischargers,  concentration  limitations 
(mg/1)  shall  apply,  where  provided. 
Concentration  limitations  will  only 
apply  to  non-continuous  dischargers. 
Only  facilities  where  chlorophenolic- 
containing  biocides  are  used  shall  be 
subject  to  pentachlorophenol  and 
trichlorophenol  limitations.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides. 

Subpart  V 


NSPS 


Pollutanl  a  poMutant  properly 


Majtimum 

for  any  1 

Oay 


Average  ol 

daily  vaiijes 

tor  30 
consecutiv" 

davs 


Kg/kkg  (or  pounds  per 
1  000  ib)  Of  product 

BODS 

T<i<; 

3ja 

73 

2  1 
38 

pH _ 

(  ) 

Pentachiorophenot  . 
TrKrWofopheooi 


Maximum  (or  any  1  day 


Kg/Kkg 
ipouiHta 

par 
1.0001b) 

of 
pfoduci 


Milligrams'  titer 


000064 
000059 


y-  wastewater  discharged  in  kgal  per  Ion  of  product 


(00i3)(n  5)  V 
(0  012)(11  Sj/y 


Wittun  ttie  range  of  5-0  to  9  0  at  all  times 


§  430.226    Pretreatment  standards  for 
existing  sources  (PSESy. 

(a)  Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subjert 
to  this  subpart  thaj  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  (1)  comply  with  40  CFR  Part  403 
and  (2)  achieve  the  following 
pretreatment  standards  for  existing 
sources  (PSES)  if  it  uses  chlorophenolir- 
containing  biocides.  Permittees  not 
using  chlorophenolic-containing     • 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides.  PSES  must  be  attained 
un  or  before  July  1,  1984. 

Subpart  V 


Subpart  V— Contmued 


Pollutant  or  pollutant  property 


PSES 


Mawmum  tor  any  1  day 


Milligrams  per  liter  (mg/l) 


Peniachlofopheriol (0  01 1  H14.0)/y 

Tnchloropnenol (0  0 1 0)(  1 4  0)/ y 

y  =r  wastewater  disctiarged  in  kgal  per  ton  of  product 

(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 

Subpart  V 


Pollutant  or  poKutanl  property 


PSES 


Maximum  lor  any  1  day 


Kg.Tikg  lor  pounds  per 
1.000  Ibl  of  product 


Pentactilorophenol .. 
Tnchlorophenol 


000064 
0.00059 


t;  430.227     Pretreatment  standards  tor  new 
sources  (PSNS). 

(a)  Except  as  provided  m  40  CFR 
403.7,  any  new  source  subject  to  this 
subpart  that  introdaces  poll.itants  into  ,i 
publicly  owned  treatment  works  must 
( 1 )  comply  with  40  CFR  Part  4a3  and  (2) 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS)  if  it 
uses  chlorophenolic-containing  biocides 
Permittees  not  using  chlorophenolic- 
containmg  biocides  must  certify  to  the 
permit-issuing  authority  that  they  are 
not  using  these  biocides. 

Subpart  V 


Pollutant  or  pollutant  property 


PSNS 


Maxunom  lor  any  1  day 


Milliqiains  per  liter 

(r-iQ.  I) 


Pollutanl  or  poAutam  property 


PSNS 


Masi^jTT,  *o»  An\  t  I 


TncmofOOhenol  10  012X11  5)/y 

y     wastewater  O'scnarged  m  kgal  pei  ton  ol  producl- 

(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalenl 
mass  limitations  are  provided  as 
guidance: 


Subpart 

V 

Polhitanl  or  poRulant  property 

PSNS 

Itoomim  Kv  any  1  day 

Kg/kkg  (or  pounds  per 
1.000  t»  ol  product 

Peotachtofophenol 

Inrhloropfmnol    

0.00064 
000059 

Per^ta'-htoropnenol 


(0013X11  5)/y 


Subpart  W— Wastepaper-Molded 
Products  Subcategory 

J>  430  230     Applicability,  description  of  the 
wastepaper-molded  products  sut)category. 

The  provisioTiS  of  th.s  suiipart  are 
applicable  to  discharges  resulting  from 
the  production  of  molded  products  from 
wastepaper  without  deinkin}^  at 
secondary  fiber  mills. 

§  430.231     Specialized  definitions. 

For  the  purpose  of  this  subpart,  the 
general  definitions,  abbreviations,  and 
methods  of  analysis  set  forth  in  40  CFR 
401  and  430.01  shall  apply  to  this 
subpart 

§  430.232     Effluent  limitations  representing 
ttie  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  tectinology  currently  available 
(BPT). 

F.xcept  as  provided  in  40  CFR  125.30- 

Ufj.'C,  an\  existing  point  source  subject 
to  this  subpart  must  achieve  the 
toilowing  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  appiiraimn 
of  the  best  practicable  cont.ml 
technology  currently  a\ailal)le  (BIT). 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  a\'erage  effluent  limitations 
determined  by  dividing  the  average  of  .30 
consecuti\e  days  limitations  for  BOD5 
bv  1,78  and  TSS  bv  1.82. 
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Subpart  W 


BPT  e^luenf  Iwnitatons 

PoUutanPoc  poflutacit  pfoperty 

A^efage  o* 
Maximum        daity  values 
foe  any  '             'c  30 
day             consecutTve 
Jays 

Kg/kkg  (Of  pounds  ow 
1.000  lb)  of  pfoducl 


BOOS    __      _ 

4  4 

108 

23 

TSS 

pH        _ 

58 
(  ) 

'  Withm  the  range  o«  50  to  9 0  al  aii  times 

§  430.233    Effluent  limitations  representing 
ttw  degree  of  effluent  reduction  attainable 
by  tti«  application  of  Ore  best  conventional 
pollutant  control  tectinoiogy  (BCT). 
[Reserved] 

§  430.234    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  ttie  application  of  the  best  available 
tectmology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  where  chlorophenolic- 
containing  biocides  are  used  must 
achieve  the  following  effluent 
hmitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(BAT).  Non-continuous  dischargers  shall 
not  be  subject  to  the  maximum  day 
mass  limitations  in  kg/kkg  (Ib/lOOO  lb), 
but  shall  be  subject  to  concentration 
limitations.  Concentration  limitations 
are  only  applicable  to  non-continuous 
dischargers.  Permittees  not  using 
chlorophenobc-containing  biocides  must 
certify  to  the  permit-issuing  authority 
that  they  are  not  using  these  biocides 


Subpart  W 

.      BAT  ertiuent  limitations 

Maximum  (of  any  1  (Jay 

Poltutani  Of  pofkjtam  pfoperty       (p^^n,)^ 

1         PW 

1    1,000 

lb)ot 

product  ' 

Milligrams  per 
liter 

PeotacMoropnenol  -        „       0  0026 

TncNOfOpfiefX>*        0  0O088 

{0  029H21  ')> 
(0  0101(21  11.  V 

y- wastewater  discharged  m  kgal  per  tor  o(  product 

§  430.235    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS), 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations  for  BOD5  and  TSS, 
but  shall  be  subject  to  annual  average 


effluent  limitations  determined  by 
dividing  the  average  of  30  consecutive 
days  limitations  for  BOD5  by  1.91  and 
TSS  by  1.90.  Also,  for  non-continuous 
dischargers,  concentration  limitations 
(mg/1)  shall  apply,  where  provided. 
Concentration  limitations  will  only 
apply  to  non-continuous  dischargers. 
Only  facilities  where  chlorophenolic- 
containing  biocides  are  used  shall  be 
subject  to  pentachlorophenol  and 
tnchtrophenol  limitations.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
the.se  biocides. 

Subpart  W 


NSPS 


Pollutant  or  pollutant  property 


VaAimum 

for  any  1 

day 


Average  of 
daily  values 

for  30 
consecutive 

days 


Kg/kVg  (or  pounds  per 
1,000  ibi  o1  product 


B005.. 

TSS-.„ 

ph 


1  1 
23 

n 


Maximum  for  any  1  day 


Kq   kVg 
(pounds 

per 
1,000  1b) 

Of 
product 


Milligrams 'liter 


Pentachioropnenol ,'    0  0026  (0  107i(5  7)/y 

Tnchtoroonenol     „ ■     0  00088  (0  037)(5  7)/y 

y  ^  wastewater  disctiarged  in  itgal  per  ton  ot  product. 


'WiirMP  the  ranqe  of  5  D  to  9  0  at  alt  times. 

§  430.236    Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  in  40  CFR  403.7 
and  403.13.  any  existing  source  subject 
to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  (1)  comply  with  40  CFR  Part  403 
and  (2)  achieve  the  following 
pretreatment  standards  for  existing 
sources  (PSES)  if  it  uses  chlorophenolic- 
containing  biocides.  Permittees  not 
using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides.  PSES  must  be  attained 
on  or  before  July  1,  1984, 

-  Subpart  W 


Pollutant  Of  poflutant  property 


pses 


Maxinium  hx  any  1  day 


Pentacmoropr^enol,. 


Milligrams  per  liter  (mg/l) 
J  (0  032)(21  ll'y 


Subpart  W— Continued 


PSES 


Pollutant  or  pollutant  properly 


Maximum  for  any  1  day 


Tnchlorophenol I  (0  010)(21  1)/y 

y  =  wastewater  disctiarge  m  kgal  per  ton  of  product 


(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 

Subpart  W 


PSES 


Pollutant  or  pollutant  property 


Maximum  lor  any  1  day 


Kg/kkg  (or  pourxls  per 
1 .000  lb)  of  product 


Pentachloropfienol 
Tncfiloropflenol  


00028 
0.00088 


§  430.237    Pretreatment  standards  for  new 
sources  (PSNS). 

(a)  Except  as  provided  in  40  CFR 
403.7,  any  new  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
(1)  comply  with  40  CFR  Part  403  and  (2) 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS)  if  it 
uses  chlorophenolic-containing  biocides. 
Permittees  not  using  chlorophenolic- 
containing  biocides  must  certify  to  the 
permit-issuing  authority  that  they  are 
not  using  these  biocides. 

Subpart  W 


Pollutant  or  pollutant  property 


PSNS 


Maximum  for  any  1  day 


Milligrams  per  hter  (mg.'K 


Pentactilorophenol 1  (0  iiBHS  ^Wf 

Tnctilorophenol !  (0  037)1!,  7i  y 

y  -  wastewater  dischiarged  m  kgal  per  ton  of  product. 


(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 

Subpart  W 


PSNS 


Pollutant  or  pollutant  property 


Maximum  for  any  1  day 


Kg/I(kg  (or  pounds  per 
1 .000  lb)  of  product 


Pentacfiloroptienol .. 
Tnctilorophenol 


0  0028 
0  00088 


,i  M ! 


1  tor  any  1  day 


irti  tor  any  1  day 

)  (or  pounds  pef 
1  lb)  of  product 


rds  for  new 


PSNS 

m  tor  any 

day 

s  per  hter 

mg/H 

'81(5  7)/y 

)3'IIE.  71y 

product. 

PSNS 
lum  (or  any  1  day 

<g  (or  pounds  per 
10  lb)  ot  product 
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Subpart  X—Nonjntegrated-Lightweight 
Papers  Subcategory 

$  430.240    ApplicabJIrty;  description  of  the 
nonwitegrated-Hghtweight  papers 
subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  resulting  from 
the  production  of  lightweight  paper  at 
nonintegrated  mills. 

^  430.241     Specialized  definitions. 

For  the  iiurpose  of  this  subpart,  the 
general  definitions,  abbreviations,  and 
methods  of  analysis  set  forth  in  40  CFR 
401  and  430.01  shall  apply  to  this 
subpait. 

tf  430.242     Effkient  Kmitations  representing 
the  degree  of  effluent  reduction  attainabie 
by  the  application  of  the  t>est  practicable 
control  technology  currently  available 
(BPT). 

E.xcepl  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
folltjwino  effluent  limitation.s 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  ciurently  available  (DFT). 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maxuuuni  dav 
and  average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  a\  erage  of  30 
(.imsecutive  days  limitations  for  BOD5 
iiv  1.79  and  TSS  by  1.7B. 
Subpart  X 


Pollutant  or  poNulant  prooertv 


BPT  effluoni  (mutations 

j  Average  ot 

N*3«irT»um     I  daily  values 

'01  any  '      '        lor  30 

aay  consecutive 


Kg/kkg  (or  pounds  per 
t.OOO  lb)  ot  prooiict 


B005. 

TSS 

pH - 


ant 

21.6 


t3.2 

10.6 

I'l 


Wiihm  'fe  range  o(  5  0  to  9  0  at  all  times 

Subpart  X 

tFacUtiies  A^ere  eiectncar  grade  oap«Ms  a'e  proouctJ) 


Polluidni  or  prjtttlant  properry 


BOOS... 

TSS      


90'  etfioent  limitations 

Va*irTiurTT 
«Dr  any  ' 

day 

A^e.-aqe  of 
(taity  valuei;, 

lor  30 
consecutive 
'         days 

t.OOO  it; 

pourros  per 

ol  product 

38.0 

.^9 

34  2 

1                   >b  7 

'U. 


§  430.243    Effluent  Hmttatiorfs  representing 
the  degree  of  effluent  reduction  aftainaMe 
by  the  applicatioit  of  ttte  best  comrantional 
pollutant  control  technology  (BCT). 

I  Reserved] 

§  430J?44     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attamable 
by  the  application  of  the  best  availat>te 
technology  economicatly  achievable  (BAT). 

Except  as  provided  in  40  CFR  125,30- 
125.32.  any  existing  point  source  subject 
to  this  subpart  where  chlorophenolic- 
containing  biocides  are  used  must 
achieve  the  foliowuig  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  av.nlable 
technology  economically  achievable 
IHATi.  \'on-continuous  dischargers  shall 
not  be  subject  to  the  maximum  day 
mass  limitations  in  kg/kkg  (Ib/lOOO  lb), 
but  shall  be  subject  to  concentration 
limitations.  Concentration  limitations 
are  only  applicable  to  non-continuous 
dischargers.  Permittees  not  using 
chlorophenolic-coniaining  biocides  must 
ceitify  to  the  permit-issuing  authority 
that  they  are  not  using  these  biocides. 

Subpart  x 


Pollutant  or  polictgnt  ^roc*^ 


BATsHluanl  limuiions 


,M8Miiium  for  3ny  f  (tey 


Kg/kkq    I 
(pounds 

P« 
1.0001b) 

of 
ivoduct 


MUtig'ams/liter 


Penlactiloroptienol 0  0059'  j    (0  029)(48  7)/y 

Tnchlo'opnenol 0^0^0/l    (0  010)(48  7)/y 

y  -  wastewater  discharged  m  kgal  per  ton  cH  product 

it 

Subpart  X 

LFacihtres  wr>ere  electrical  grade  papers  are  produced} 


BAT  effluent  lunutions 


Pollutant  or  poUuian;  property 


Manmum  for  any  1  day 


MiHtgrams/ liter 


WiUiin  itie  range  at  ^O  Id  9iO  at  a*  knias. 


Pon«act*)rof>henol 00093         I0029)t769)/y 

TricttlOfOphanol !    0.0032         t00i0)(769)/y 

y= wastewater  disctiarged  m  kgn  per  non  ot  prodtict. 


()  430.245     New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS), 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
effluent  fimitations  for  BOD5  and  TSS, 
but  shall  be  subject  to  annual  average 
effluent  limitations  determined  bv 


d.v,ding  the  average  of  iO  uonserutive 
days  limitations  for  BOD,7  t)\  l  4a  and 
TSS  by  1.64.  Also,  for  non-continuous 
dischargers,  concentration  limitations 
(mg/l)  shall  apply,  where  provided. 
Concentration  limitations  will  only 
apply  to  non-continuous  dischargers. 
Only  facilities  where  chlorophenolic- 
containing  biocides  are  used  shall  be 
subject  to  pentachliiop!, ••:!.,.  .;: 
trichlorophenol  hnuuiuini,.  i^c;:..,ltees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides. 

Subpart  X 


Poirtant  or  poUutani 
property 


NSPS 


•or  any  1 
day 


j   Average  of 

darfy  values 

I        'or  30 

I  consecutive 

days 


Kg/kkg  (or  pounds  pei 
1  (XX)  t»  o)  product 


B005 
TSS 

pH 


13.7 
\2J0 


6  7 
5.2 
f) 


Maxknum  for  any  i  day 


Vounds 
P» 
1.000 
blai 

product 


Milli9.-a<tis,'liier 


Pentacnlorophenol 
Tnctiioropnenol 


00059 

aoo20 


wastewater  asctiatged  m  kgal  per  ton  of  product 

Wittun  tfw  range  olS0lo90aljti 


(0  037M38  2)ry 
t00i3M38  2|/y 


Subpart  X 

Facilities  where  electhcal  grade  pap«s  are  produced 


NSPS 


Pollutant  or  ooHuIanl 
property 


;  Average  o< 
Maximum    i  daily  values 
lor  any  1     '.       ror  30 
di»         >  consecutive 
nays 


Kg/kkg  (or  pounds  per 
'    t.OOO  »)  ot  product 


BO05. 
TSS.  .. 
pH  


241 
211, 


11  7 
92 


Kg/kkg 

(pounds 

par 

1.000 

ktot 

product 


tar  any  i  day 


M<«igiar^S/ll1<» 


Pentactlkxophaool  o  0093       (0  0331(66  81/ y 

Trichtorophenol...  0  0O3i       (0  012X66  81/y 

y    waalawatar  aaa\arge<s  r  kgal  per  ton  ot  product 


Wittwi  Itie  range  of  SuO  lo  9.0  at  a»  ames. 
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§  430.246    Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  in  40  CFR  403  ~ 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  (1)  comply  with  40  CFR  Part  403 
and  (2)  achieve  the  followmg 
pretreatment  standards  for  existing 
sources  (PSES)  if  it  uses  chlorophenolic- 
containing  biocides.  Permittees  not 
using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  usipy 
these  biocides.  PSES  must  be  attained 
on  or  before  July  1.  1984. 

Subpart  X 


Pollutant  or  podutanl  wooefty 


PSES 
Maximum  for  any  1  day 


MMgrams  per  tier  (mg/l) 

Pentacniofoplieoot  (0  032M48  7)/y 

Tncnioroolenol  fO  Oi  01(48 ''i.'y 

y  '-  wastewater  discnargea  ^n  iigai  oe'  ion  o«  product 


SUBPAOT  X 

[Facitrties  where  eiectncal  gra<3e  papers  are  proflucedl 


Pollutant  or  poHutant  properly 


PefitacMoropTierioJ ™ 

TncNoroo^enot - 

y  -  wastewater     drsc^a^ged     in 
kgai  per  ton  of  product 


pses 


MaxifTxjm  *or  any  1  day 
Milligrams  per  liter  (mg/l) 


(0032)<769)/y 
(0  010H76.9)/y 


(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 


Subpart  X 


OSES 


Pollutant  or  pollutant  oroDerr> 


Maximum  tor  any  i  day 


Kg/kkg  (or  pounds  par 
1  000  Ibl  o(  product    , 


PentacMofOpr>ertol 
Tnchioroor>enol 


00065 
X)20 


Subpart  x 

CFaciiities  wtiere  aiectncal  grade  papars  are  produced] 


Pollutant  or  pollutanl  property 


PSES 


Maximum  for  any  i  day 


Pentactitoropneool .. 
TncNoropheod 


Kg/Kkg  (or  pounds  per 
1 ,000  Itl  of  product 

0010 
0032 


§  430^47    Pretreatment  standards  for  new 
sources  (PSNS). 

(a)  Except  as  provided  in  40  CFR 
403.7,  any  new  source  subject  to  this 


subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
(1)  comply  with  40  CFR  Part  403  and  (2) 
Hchieve  the  following  pretreatment 
standards  for  new  sources  (PSNS)  if  it 
uses  chlorophenolic-containing  biocides. 
Permittees  not  using  chlorophenolic- 
containing  biocides  must  certify  to  the 
permit-issuing  authority  that  they  are 
not  using  these  biocides. 

Subpart  X 


Pollutant  or  pollutant  property 


PSNS 


MaxJcnum  lor  any  1  day 


MiWgrams  per  liter 

PentacfUorophonol (0  041)(38.2)/y 

Tncfilofopftenol I  (0.013)(38.2)/y 

y  =  wastewater  discfia/ged  in  kgal  per  ton  o(  product 


Subpart  X 
(FadMea  where  eiectncai  grade  papers  are  produced] 


Pollutant  or  pollutant  property 


PSNS 


Maximum  (or  any  1  day 


Milligrams  per  liter 
(mg/l) 


Pentacrikxophenol oiOfO  037)(66  8).'y 

Tnchlorophenol I  orOlO  0121(66  8)'y 

y  ^wastewater  discharged  in  kgal  per  ton  of  product 


(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 

Subpart  X 


PoHutam  or  pollulant  property 


PSNS 


Maximum  tor  any  1  day 


Kg.  W!g  (or  pounds  per 
1 .000  lb)  of  product 


P^ntacnioropr^enoi 
Tncniorophend 


0  0065 
00.0020 


Subpart  X 

[Facilities  wtiere  eiectncai  grade  papers  are  produced! 


pQiiutant  or  ^o.!.>'an!  property 


PSNS 


Maximum  (or  any  1  day 


..»—.... 

Kg/kl<g  (or  pounds  per 
1  000  tbl  of  product 

Pentachioropf^eryjl  ...„ 
Tncnioropnenoi     

0010 
0  0032 

Subpart  Y— Nonintegrated-Filter  and 
Nonwoven  Papers  Subcategory 

§  430.250  Applicability;  descrlpflon  of  the 
nonintegrated-fllter  and  nonwoven  papers 
subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  resulting  from 


the  production  of  filter  and  nonwoven 
papers  at  nonintegrated  mills. 

§  430.251     Specialized  definitions. 

For  the  purpose  of  this  subpart,  the 
general  definitions,  abbreviations,  and 
methods  of  analysis  set  forth  in  40  CFR 
401  and  430.01  shall  apply  to  this 
subpart. 

§  430.252     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  tt>e  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT), 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  average  of  30 
consecutive  days  limitations  for  BOD5 
by  1.79  and  TSS  by  1.78. 

Subpart  Y 


BPT  effluent  timrtations 


Pollutanl  or  pollutant  property 


Maximum 

for  any  1 

day 


Average  of 
daily  values 

lor  30 
consecutive 

days 


Kg/kkg  (or  pounds  per 
1.000  lb)  of  product 


BOD5.. 

TSS 

PH 


29  6 

26  6 

(') 


163 

130 

d 


'  Within  the  range  of  5  0  to  9  0  al  all  times. 

§  430.253    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
[Reserved] 

§  430.254    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  where  chlopophenolic- 
containing  biocides  are  used  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(BAT).  Non-continuous  dischargers  shall 
not  be  subject  to  the  maximum  day 
mass  limitations  in  kg/kkg  (Ib/lOOO  lb), 
but  shall  be  subject  to  concentration 
limitations.  Concentration  limitations 


■M! 
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are  only  applicable  to  non-continuous 
dischargers.  Permittees  not  using 
chlorophenolic-containing  biocides  must 
certify  to  the  permit-issuing  authority 
that  they  are  not  using  these  biocides. 

Subpart  Y 


BAT  Gtfhjent  limftations 


Maxifriunn  (or  any  1  day 

Pollutani  ot  pcXIulant  pfoperty 

Kg/khg 
(pounds 

per 
1.000  lb) 

of 
product 

Milligrams  pef 
liter 

Ppntachiorop^eno^ 

Trichiofophenoi.          

0.0072 
00025 

(0  029)  (69  9)/y 
(0  010)  (69  9)/y 

§  430.255    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS), 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations  for  B0D5  and  TSS, 
but  shall  be  subject  to  annual  average 
effluent  limitations  determined  by 
dividing  the  average  of  30  consecutive 
days  limitations  for  BOD5  by  1.48  and 
TSS  by  1.64.  Also,  for  non-continuous 
dischargers,  concentration  limitations 
(mg/1)  shall  apply,  where  provided. 
Concentration  limitations  will  only 
apply  to  non-continuous  dischargers. 
Only  facilities  where  chlorophenolic- 
containing  biocides  are  used  shall  be 
subject  to  pentachlorophenol  and 
trichlorophenol  limitations.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides. 

Subpart  Y 


NSPS 


PolkitanI  or  pollulant  properly 


WaxiTiurri 

tor  arty  t 

day 


Average  ol 
daily  values 

lor  30 

consecutive 

days 


Kg/kkg  (or  pounds  per 
1,000  lb)  01  product 

BOD5 

17  1!                  8  3 

pH _ ] '. 

15.0                    6  6 
(')                     (  ) 

Maximum  tor  any  1  day 


Kg/kkg 

(pounds 

per 

Milligrams  per 

1,000  1b) 

liter 

of 

product 

PentacWof  ophenol . __ 

00072 

(0  037)(47  5)/y 

TnchJoropherx)l 

00025 

(0,013)147  5)/y 

Maximum  for  any  1  day 


Kg/kkg 
(pounds 

per 
1,000  1b) 

d 
product 


Milligrams  per 
liter 


y= wastewater  discharged  m  kgal  per  ton  of  product 


Within  the  range  of  5  0  to  9  0  at  all  times 

§  430.256    Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  (1)  comply  with  40  CFR  Part  403 
and  (2)  achieve  the  following 
pretreatment  standards  for  existing 
sources  (PSES)  if  it  uses  chiorophmolic- 
containing  biocides.  Permittees  not 
using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides.  PSES  must  be  attamed 
on  or  before  July  1.  1984. 

Subpart  Y 


Pollutant  or  pollutant  property 


PSES 


Maonmum  for  any  1  day 


Milligrams  per  mer  (mg/l) 

Pentacrio'op^enol  '  (0  032)(59  9)/y 

TnchiO'rjpnenoi  (0  010)(59  9)/y 

y  =  wastewater  o.scnargeo  in  kgal  per  ton  of  product 


(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  ure  provided  as 
guidance; 

Subpart  Y 


Pollutant  or  pollutani  properly 

PSES 

Maximum  for  any  1  day 

Kg/kkg  (or  pounds  p*r 
1.000  lb)  ot  product 

Pentachioropnenot  

Tricnioropherx>i „ 

0.0060 
0.0025 

§  430.257    Pretreatment  standards  for  new 
sources  (PSNS). 

(a)  Except  as  provided  in  40  CFR 
403.7,  any  new  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
(1)  comply  with  40  CFR  Part  403  and  (2) 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS)  if  it 
uses  chlorophenolic-containing  biocides. 
Permittees  not  using  chlorophenolic- 
containing  biocides  must  certify  to  the 
permit-issuing  authority  that  they  are 
not  using  these  biocides. 


Subpart  Y 


PoUutanl  or  po«u«ant  property 


PSNS 


Maxinuni  tor  any  1  day 


Miii'Q'rt"!^  p*>'  ifief  (mg/l) 


Pentac^n'oropt^enoi 

Tnchioropr>eooi  

y .  wastewater     t*scriaroed    in 
kgal  pel  Ion  oi  product 


(0  040M47  5)/y 
(0013X47  5)/y 


(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 

Subpart Y 


PoHutani  or  pollutani  property 

PSNS 

Maximum  tor  any  1  day 

Kg/kKg  (or  pounds  per 
1.000  b)  of  product 

Pentat*lnrnphennl                 

o.ooao 

00025 

Subpart  Z— Nonintegrated-Paperboard 
Subcategory 

§  430  260     Applicability;  description  of  the 
nonintegrated-paperboard  subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  resulting  from 
the  production  of  paperboard  at 
nonintegrated  mills.  The  production  of 
electrical  grades  of  board  and  matrix 
board  is  nut  included  in  this  subpart. 

§430.261     Specialized  definitions. 

For  the  purpose  of  this  subpart,  the 
general  definitions,  abbreviations,  and 
methods  of  analysis  set  forth  in  40  CFR 
401  Hnd  430.01  shall  apply  to  this 
subpart. 

§  430.262     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CKR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  pffluent 
reduction  attainable  by  thr  application 
of  the  best  practicable  control 
tochnology  currently  available  (BPT), 
except  that  non-continuous  dischargf-s 
shall  not  be  subject  to  the  rndximum  day 
and  average  of  30  consecutiv  e  days 
limitations,  but  shall  be  subject  to 
annual  average  effluent  limitations 
determined  by  dividing  the  a\  erage  t.^f  30 
consecutive  days  limitations  for  B0D.5 
by  1.79  and  TSS  by  176. 


52062      Federal  Ke^ster  /  VoL  47.  No.  223  /  Thursday.  November  18.  1962  /  Rules  and  Regulation* 


Subpart  Z 


BPT  effluent  (wnitations 


Potkjtarit  Of  po<WBOt  prooerty 


f<x  any  1 
day 


Average  of 


lor  30 

consecutive 

days 


Kg/kk9  (or  poiavto  par 
1M0  til  0)  paodad 

B005 

TSS                           

6.5 
5.8 
(•) 

36 
28 

O 

§  430.263    Effluent  rimitations  representing 
the  degree  of  effluent  reduction  attatnat>te 
by  ttie  application  of  ttte  t>est  conventtonsi 
pollutant  control  technology  (BCT). 
[Reserved] 

§  430.264    Effluent  limitatioris  representing 
the  degree  ef  effhient  reduction  attainable 
by  ttte  application  of  the  t>est  avallabte 
technotegy  •oonomlcally  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30- 
125.32.  any  existing  point  source  subject 
to  this  subpart  where  chlorophenohc- 
containing  biocides  are  used  must 
achieve  the  foilowiiig  effluent 
hmitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(BAT).  Non-continuous  dischargers  shall 
not  be  subject  to  the  maximum  day 
mass  limitations  in  kg/kkg  (Ib/lOOO  lb). 
but  shall  be  subject  to  concentration 
limitations.  Concentration  limitations 
are  only  applicable  to  non-continuous 
dischargers.  Permittees  not  using 
chlorophenolic-containing  bioddes  must 
certify  to  the  permit-issuing  authority 
that  they  are  not  using  these  biocides 


StiaPAHT  Z 

BAT  effluent  liniita&)ns 

Maximum  for  any  i  day 

Pollutant  or  poUuUnl  pioperV 

P« 

1.0001b) 

of 
product 

Milligrams  per 

We' 

PpMscMorofihflno' 

0  001« 

nEt?9H12  9t,v 

TncTitoropnenol 

0.00054        (0.010MI2  M  V 

y  ~  wastewater  dscnarged  m  kgi 

*  per  ton  of 

prWJuCt 

§  430.265    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS), 
except  that  non-continuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations  for  B0D5  and  TSS, 
but  shall  be  subject  to  annual  average 
effluent  limitations  determined  by 
dividing  the  average  of  30  consecutive 
days  limitations  for  BOD5by  1.48  and 


TSS  by  1.64.  Also,  for  non-continuous 
dischargers,  concentration  limitations 
(mg/1)  shall  apply,  where  provided. 
Concentration  limitations  will  only 
apply  to  non-continuous  dischargers. 
Only  facilities  where  chlorophenolic- 
containing  biocides  are  used  shall  be 
subject  to  pentachlorophenol  and 
trichlorophenol  limitations.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides. 

SuePARTZ 


Potiutani  ot  poltuiant  properly 


NSPS 


Majomufn 

•or  ar^  1 

day 


AweraOA  Ol 

(Mfy  vatues 

tor  30 

consecutive 


Kindag  (or  pourxis  pet 
^f)00  lb)  of  product 


onrtK 

3L5 

19 

TSS J 

15 

CI 

MaxinHjm  lor  any  1  day 

per 
1.000  lb) 

of 
product 

Milligrams  por 

liter 

oooit 

0J50054 

40.0331(11 .9/y 

Tficntoropnenol 

(0.01iU11.2)/y 

Aas'ewaier  discharged  in  kgal  per  ton  of  product 
'  Within  the  range  of  5  0  to  9  0  at  aD  Bmes 


§  430.266    Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  (1)  comply  with  40  CFR  Part  403 
and  (2)  achieve  the  following 
pretreatment  standards  for  existing 
sources  (PSES)  if  it  uses  chlorophenolic- 
containing  biocides.  Permittees  not 
using  chlorophenohc-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides.  PSES  must  be  attained 
on  or  before  July  1.  1984. 

Subpart Z 


T 


PSES 


-DlluTani  or  poHutanl  properly 


PfintacWoroofwnol 

fnchloroo^enol 


Maximum  for  any  1  day 

MNNgrar^fS  per  Wer  finy/ 
» 

(0  032)(12  9)/y 
(0  0101(1 2.»»/y 


Subpart  Z— Continued 


PSES 


PofeJlanl  or  pok«Mi  properly 


Maximum  for  any  1  day 


y  =  wastewater  disclTargotl  m  kgal  per  ton  of  prodmS 


(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 

Subpart  Z 


Potlotam  or  pollulaol  property 


PSES 


Maxtrmmi  tar  any  1  day 


Kg/kkg  (or  pounds  pet 
1  .CKX)  lb)  of  product 


Pentachkxopfienoi 
Trichloropfienol 


0.0017 

0  00054 


§  430.267    Pretreatment  standards  for  new 
sources  <PSNS). 

(a)  Except  as  provided  in  40  CFR 
403.7,  any  new  source  subject  to  this 
subpart  that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
(1)  comply  with  40  CFR  Part  403  and  (2) 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS)  if  it 
uses  chlorophenolic-containing  biocides. 
Permittees  not  using  chlorophenolic- 
containing  biocides  must  certify  to  the 
permit-issuing  authority  that  they  are 
not  using  these  biocides. 

Subpart  Z 


I  PSNS 

Pollutant  oi  potluOnI  property     t 

Maximum  for  any  1  day 


Milligrams  per  Wer  (Mg/1) 


Pentacniorophenoi  I  0  037(1 12|/y 

TncWoropnenol 1  0  012(1 1  2|/y 

y  ^  wastewater  discharged  m  kgal  per  ton  of  product 


(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 

Subpart  Z 


Pollutant  or  pollutant  property 


PSMS 

Maximum  for  any  1  day 


Pentaotitoropherioi   . .__ 

Tnchloropttenol    .._.. .. 


Kg/kkg  (or  pounds  pet 
1.000  lb)  of  product 

00017 
0  00054 


Part  431  of  Title  40  is  revised  to  read 
as  follows: 
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PART  431— THE  BUILDERS'  PAPER 
AND  BOARD  MILLS  POINT  SOURCE 
CATEGORY 

Subpart  A— Builders'  Paper  and  Roofing 
Felt  Subcategory 

Sec. 

431.10  Applicability;  description  of  the 
builders'  paper  and  roofing  felt 
subcategory. 

431.11  Specialized  definitions. 

431.12  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT]. 

431.13  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
(Reserved] 

431.14  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

431.15  New  source  performance  standards 
(NSPS). 

431.16  Pretreatment  standards  for  existing 
sources  (PSES). 

431.17  Pretreatment  standards  for  new 
sources  (PSNS). 

Authority:  Sections  301,  304  (b),  (c).  (e),  and 
(g),  306  (b)  and  (c),  307  (b)  and  (c).  and  501  of 
the  Clean  Water  Act  (the  Federal  Water 
Pollution  Control  Act  Amendments  of  1972, 
as  amended  by  the  Clean  Water  Act  of  1977] 
the  "Act");  33  U.S.C,  1311,  1314  (b),  (c),  (e), 
and  (g),  1316  (b)  and  (c),  1317  (b)  and  (c),  and 
1361;  86  Stat.  816,  Pub.  L.  92-500;  91  Slat.  1567, 
Pub.  L.  95-217. 

Subpart  A— Builders'  Paper  and 
Roofing  Felt  Subcategory 

§  431.10    Applicability;  description  of  the 
builders'  paper  and  roofing  felt 
subcategory. 

The  provisions  of  this  subpart  are 
apphcable  to  discharges  resulting  from 
the  production  of  builders'  paper  and 
roofing  felt  from  wastepaper. 

§  43 1 . 1 1    Specialized  definitions. 

For  the  purpose  of  this  subpart; 

(a)  Except  as  provided  below,  the 
genera!  definitions,  abbreviations,  and 
methods  of  analysis  set  forth  in  40  CFR 
401  and  430.01  shall  apply  to  this 
subpart. 

(b)  Production  shall  be  defined  as  the 
annual  off-the-machine  production 
(including  off-the-machine  coating 
where  applicable)  divided  by  the 
number  of  operating  days  during  that 
year.  Production  shall  be  measured  at 
the  off-the-machine  moisture  content. 
Production  shall  be  determined  for  each 
mill  based  upon  past  production 
practices,  present  trends,  or  committed 
growth, 

(c)  A  non-continuous  discharger  is  a 
mill  which  is  prohibited  by  the  NPDES 


authority  from  discharging  pollutants 
during  specific  periods  of  time  for 
reasons  other  than  treatment  plant  upset 
control,  such  periods  being  at  least  24 
hours  in  duration.  A  mill  shall  not  be 
deemed  a  non-continuous  discharger 
unless  its  permit,  in  addition  to  setting 
forth  the  prohibition  described  above, 
requires  compliance  with  the  effluent 
limitations  established  by  this  subpart 
for  non-continuous  dischargers  and  also 
requires  compliance  with  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations.  Such  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations  for  non-continuous 
dischargers  shall  be  established  by  the 
NPDES  authority  in  the  form  of 
concentrations  which  reflect 
wastewater  treatment  levels  that  are 
representative  of  the  application  of  the 
best  practicable  control  technology 
currently  available,  the  best 
conventional  pollutant  control 
technology,  or  new  source  performance 
standards  in  lieu  of  the  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations  for  conventional 
pollutants  set  forth  in  this  subpart. 

§  431.12    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existi.ng  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  [BPT]. 

Subpart  A 


Poilulanl  Of  Dollulant  property 


BPT  elflueni  Ibntations 


Maximurri 

♦O'  any  * 

aay 


Average  ol 

daily  values 

for  30 
conseculrve 

days. 




Kg/kkg  (ot  pounds  pe* 
1.000  lb)  ot  ptoouct 

BO05. 

TSS ,„ 

pH 

5.0 
5.0 
O 

30 
3.0 
(■) 

'  Within  the  range  of  5  0  to  9  0  at  all  tirr>os 

§  431.13    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 
[Reserved] 

§  43 1 . 1 4    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 


to  this  subpart  where  chlorophenolic- 
containing  biocides  are  used  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available 
technology  economically  achie\ablp 
(BAT).  Non-continuous  dischargers  shall 
not  be  subject  to  the  maximum  day 
mass  limitations  in  kg/kkg  (Ib/lOOO  lb), 
but  shall  be  subject  to  concentration 
limitations.  Concentration  limitations 
are  only  applicable  to  non-continuous 
dischargers.  Permittees  not  using 
chlorophenolic-containing  biocides  must 
certify  to  the  permit-issumg  authority 
that  they  are  not  using  these  biocides. 

Subpart  a 


BAT  effluent  lunitatioiw 


Mawmuni  toe  any  1  day 


Pollulant  w  pouolani  properly 


Pentschkxophanol.. 
Tricfiloroph»iol._ 


MMrgrams  per 
Mer 


(0  029X14  4)/y 
(0.010)(14.4)/y 


-  wastewater  dfficharged  m  kgal  per  Ion  o(  produd 


=5  43 1 . 1 5     New  source  performance 
standards  (NSPS). 

Any  new  source  subiect  to  this 
sulipart  must  achieve  the  following  new 
source  performance  standards  (NSPS). 
except  that  non-cpntinuous  dischargers 
shall  not  be  subject  to  the  maximum  day 
and  average  of  30  consecutive  days 
effluent  limitations  for  BOiJ.5  andTSS, 
but  shall  be  subject  to  annual  average 
effluent  limitations  determined  by 
dividing  the  average  of  30  consecutive 
days  limitations  for  BODj  by  191  and 
TSS  by  1.90,  Also,  for  non-conlinuous 
dischargers,  concentration  limitations 
(mg/i)  shall  apply,  where  provided. 
Concentration  limitations  will  only 
apply  to  non-continuous  dischargers. 
Only  facilities  where  chlorophenolic- 
containing  biocides  are  used  shall  be 
subject  to  pentachlorophenol  and 
trichlorophenol  limitations.  Permittees 
not  using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 
these  biocides. 

Subpart  A 


Pollutant  Of  pollutant  property 


NSPS 


I  Averaoe  ol 

Ma^ir^Xjrr^  daif\    vfli^rOS 

ICK  ariy    1  lo    'K 
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Subpart  A — Contrmed 


Airarag»  ot 

daffy  values 
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I       pw 
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000060 
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y  -  wastewater  discharged  in  kgal  per  ton  o<  product 


'  Wittw  Ifia  range  at  S.0  to  9  (3  at  an  times 

§  431.16    Pretrtatment  standards  for 
existir>g  sourc«s  ^SES). 

(a)  Except  as  provided  in  40  CFR  403  7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  (1)  comply  with  40  CVR  Part  403 
and  (2)  achieve  the  following 
pretreatment  standards  for  existing 
sources  (PSES)  if  it  uses  chlorophenoli( 
containing  biocides.  Permittee^jiot 
using  chlorophenolic-containing 
biocides  must  certify  to  the  permit- 
issuing  authority  that  they  are  not  using 


these  biocides.  PSES  must  be  attained 
on  or  before  July  \.  1984. 

Subpart  A 


PSES 


Pollutant  or  potttilani  prDperly 


Uaomuni  tor  any  1  day 


Mtftigrans  per  i<*e'  (rrig' 


Pe'^tacniorotDnenoi  „ 
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y  =  wastewater  discharged  in  legal  per  Ion  o*  product. 

(b)  In  cases  when  POTWs  find  it 
necess^iry  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 
guidance: 

Subpart  A 


Pollutart  ^'■'  oou<Aar.i  property 


PSES 

Maximum  tor  any  1  day 


Kg/ldaq  (or  pounds  per 

1,000  lt>t  ot  product 


£ 


0  0019 
0,00060 


§  43 1 . 1 7     Pretreatment  standards  for  new 
sources  <PSNS). 

(d)  Except  as  provided  in  40  CFR 

40  !  ".  any  new  s<.>un:e  sub)fH:t  to  this 
subpart  that  introduces  pollutants  into  a 
pu^)h(:ly  ovvrii'il  trcatnient  works  must 
[IJ  comply  with  40  CFR  Part  403  and  (2) 


achieve  the  followiiif  pretreatment 
standards  for  new  somx^es  (PSNS)  if  it 

uses  chlorophenolic-containing  biocides. 
Permittees  not  using  chlorophenolic- 
containing  biocides  must  certify  to  the 
permit-issuing  authority  that  they  are 
not  using  these  biocides. 

Subpart  A 


PolluianI  or  pollutani  property 


PSNS 


I   liiUuanwRi  tor  any  1  day 

MiDigrams  per  liter  {mgi 
I) 


Pentactilorophenol 

TncWorop^wnot 


{0.171H2n'y 
(0  053>(27>/y 


y  :  wastewater  discharged  in  kgai  per  Ion  ot  product 

(b)  In  cases  when  POTWs  find  it 
necessary  to  impose  mass  effluent 
limitations,  the  following  equivalent 
mass  limitations  are  provided  as 

guidance: 


Subpart  a 


Pollutant  or  pollutant  property 


PoniacMorophenoi 
Tnchlorophorxjl , 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  430 

[OW-FRL  2224-8a] 

Pulp,  Paper,  and  Paperfooard  Point 
Source  Category  Effluent  Limitations 
Guidelines  and  New  Source 
Performance  Standards 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  regulation. 

SUMMARY:  This  proposed  regulation 
would  limit  the  discharge  of 
polychlorinated  biphenyls  (PCBs)  into 
waters  of  the  United  States  from  mills  in 
the  pulp,  paper,  and  paperboard 
industry  where  fine  and  tissue  papers 
are  made  from  deinked  wastepaper 
EPA  is  proposing  effluent  limitations 
based  on  "best  available  technology" 
and  "new  source  performance 
standards"  as  required  by  the  Clean 
Water  Act.  The  intended  effect  of  this 
action  is  to  reduce  the  discharge  of  PCBs 
from  mills  in  the  deink  subcategory  of 
the  pulp,  paper,  and  paperboard  point 
source  category. 

DATES:  Comments  on  this  proposal  must 
be  submitted  by  January  17. 1983. 
ADDRESS:  Send  comments  to:  Mr.  Robert 
W.  Dellinger  or  Ms.  Wendy  D.  Smith. 
Effluent  Guidelines  Division  (WH-552), 
Environmental  Protection  Agency,  401  M 
St.  SW..  Washington,  D.C.  20460, 
Attention:  Pulp.  Paper,  and  Paperboard 
Rules. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  information  and  the  technical 
document  may  be  obtained  by  writing  to 
Mr.  Robert  W.  Dellinger  or  Ms.  Wendy 
D.  Smith.  Effluent  Guidelines  Division 
(WH-552),  U.S.  EPA.  401  M  Street  SW., 
Washington.  DC.  20460,  or  by  calling 
(202)  382-7137.  Economic  information 
and  the  economic  impact  analysis 
document  may  be  obtained  by  writing  to 
Ms.  Renee  M.  Rico,  Office  of  Analysis  & 
Evaluation  (WH-586),  U.S.  EPA.  401  M 
Street  SW..  Washington.  D.C.  20460,  or 
by  calling  (202)  382-5386. 
SUPPUEMENTARY  INFORMATION: 

Organization  of  This  Notice 

I.  Legal  Authority 

II.  Background 

III.  Best  Available  Technology  Effluent 

Limitations 

IV.  New  Source  Performance  Standards 

V.  Pretreatment  Standards  for  New  and 

Existing  Sources 

VI.  Costs,  Economic  Impact.  Executive  Order 

12291.  and  Regulatory  Flexibility 
Analysis 

VII.  Suticategories  Not  Regulated 


VIII.  Non-Water  Quality  Environmental 
Impacts 

IX.  Upset  and  Bypass  Provisions 

X.  Variances  and  Modifications 

XI.  Relationship  to  .\PDES  Permits 

XII.  Solicitation  of  Comments 

XllI  List  of  Subjects  in  40  CFR  Parts  430 
XJV.  Office  of  Managpnient  and  Budget 

(OMB)  Review 
XV.  Background  documents 
Appendix— Abbreviations.  Acronyms,  and 

Other  Terms  Used  in  This  Notice 

L  Legal  Authority 

EPA  is  proposing  this  regulation  under 
the  authority  of  sections  301,  304.  306. 
307,  308.  and  501  of  the  Clean  Water  Act 
(the  Federal  Water  Pollution  Control  Act 
Amendments  of  1972.  33  U.S.C.  1251  et 
seq..  as  amended  by  the  Clean  Water 
Act  of  1977,  Pub.  L.  9S-217),  also  called 
the  "Act".  This  regulation  is  also 
proposed  in  response  to  the  Settlement 
Agreement  in  Xatura I  Resources 
Defense  Council,  Inc.  v.  Train,  8  ERC 
2120  (D.D.C.  19761,  modified,  12  ERC 
1833  (D.D.C.  19"9). 

II.  Background 

On  January  6, 1981,  EPA  proposed 
best  practicable  control  technology 
currently  available  (BBT)  limitations, 
best  available  technology  economically 
achievable  (BAT)  limitations,  new 
source  performance  standards  (NSPS). 
and  pretreatment  standards  for  existing 
sources  (PSES)  and  new  sources  (PSNS) 
for  the  pulp,  paper,  and  paperboard 
industry,  including  the  deink 
subcategory  (see  46  FR  1430).  EPA  did 
not  propose  PCB  effluent  limitations  at 
that  time  because  we  did  not  have 
sufficient  information  on  the  levels  and 
treatability  of  PCBs  in  pulp,  paper,  and 
paperboard  industry  wastewaters.  The 
Agency  sought  comments  and  additional 
data  on  the  discharge  of  PCBs  and 
explained  the  EPA  would  evaluate  all 
available  data  between  proposal  and 
promulgation  to  determine  whether 
limitations  for  control  of  PCBs  were 
appropriate. 

In  response  to  the  EPA's  request  for 
comments.  State  agencies, 
environmental  groups,  and  industry 
representatives  provided  information 
and  effluent  data  on  PCB  discharges 
from  the  pulp,  paper,  and  peperboard 
industry.  Several  commenters  stated 
that  the  Agency  should  establish  BAT 
effluent  limitations  controlling  PCBs  at 
deink  mills:  they  explained  that  PCBs 
are  highly  toxic  and  that  PCB  discharges 
from  deink  mills  contribute  to  water 
quality  problems  in  the  Fox  River  and 
Green  Bay.  Other  commenters 
expressed  their  opinion  that  uniform 
national  standards  for  PCBs  were  not 
warranted  because  (a)  the  discharge 
level  of  PCBs  is  low  and  (b)  the  PCB 


content  of  the  nation's  wastepaper 
supply  is  declining. 

Subsequent  to  proposal,  we  became 
aware  that  data  were  being  gathered  on 
PCB  discharges  from  the  pulp,  paper, 
and  paperboard  industry  by  State 
permitting  authorities.  The  Agency 
updated  its  records  by  obtaining  all 
available  data  on  PCB  discharges, 
including  recent  discharge  monitoring 
reports  (DMRs)  from  State  and  Regional 
permitting  authorities.  We  also 
conducted  a  long-term  sampling  and 
analysis  program  over  a  period  of  23 
weeks  at  a  deink  mill.  (These  data 
gathering  efforts  and  our  analysis  are 
detailed  in  Development  Document  for 
Proposed  Effluent  Limitations 
Guidelines  and  Standards  for  Control  of 
Polychlorinated  Biphenyls  in  the  Deink 
Subcategory  of  the  Pulp,  Paper,  and 
Paperboard  Point  Source  Category,  U.S 
EPA,  October  1982.  hereafter  called  the 
Proposed  Development  Document.) 
We  found  that  some  wastepapers 
used  in  the  production  of  fine  and  tissue 
papers  at  mills  in  the  deink  subcategory 
are  contaminated  with  a  specific  PCB. 
PCB-1242.  (PCB-1242  was  once  used  in 
the  manufacture  of  carbonless  copy 
paper:  PCB-contaminated  papers  were 
recycled  and  now  contaminate  a  portion 
of  the  wastepaper  used  in  the 
manufacture  of  fine  and  tissue  papers 
from  deinked  wastepaper.)  This  leads  to 
the  discharge  of  PCB-containing 
wastewaters  from  many  mills  in  the 
deink  subcategory.  After  attainment  of 
BPT  effluent  limitations  discharge  levels 
of  PCB-1242  at  deink-fine  and  tissue 
mills  are  on  the  order  of  1.2  micrograms 
per  liter  (ug/l).  We  also  found  that  PCB 
final  effluent  discharges  from  deink 
mills  have  remained  substantially  the 
same  since  the  implementation  of  the 
BPT  regulation  in  1977. 

Even  at  these  low  concentrations,  we 
have  determined  that  PCB  are  pollutants 
of  concern  for  both  aquatic  life  and 
human  health.  PCBs  are  toxic  to  aquatic 
life  at  low  concentrations.  They  are  very 
stable  and  do  not  decompose  in  the 
aquatic  environment.  Most  PCBs 
discharged  into  water  are  found  in 
bottom  sediments  and,  due  to  their 
persistence,  can  continue  to 
contaminate  the  aquatic  environment 
and  be  introduced  into  the  food  chain 
long  after  the  discharge  of  PCBs  has 
ceased,  PCBs  bioaccumulate  to  high 
concentrations  in  fish  and  invertebrate 
tissues  from  concentrations  in  water 
which  are  often  below  the  usual 
detection  limits.  As  a  consequence,  fish 
and  other  foods  obtained  from  PCB- 
contaminated  waters  may  become 
important  sources  of  human  exposure, 
even  if  PCB  levels  in  the  waters  are  low. 
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PCBs  also  bioaccumulate  in  the  fatty 
tissues  aad  skin  of  man  and  other 
mammals. 

The  Agency  determined  that,  at  deink 
mills  where  fine  and  tissue  papers  are 
produced,  PCBs  are  present  in 
wastewaters  at  levels  that  could  cause 
toxic  effects.  We  also  found  that  an 
economically-achievable  technology  is 
available  to  reduce  discharge  levels  of 
PCBs.  Therefore,  based  on  our  further 
analysis  of  all  available  technical  and 
economic  data,  we  have  determined  that 
regulation  of  PCBs  is  required  by  the 
Clean  Water  Act  and  the  Settlement 
Agreement. 

There  are  20  mills  where  fine  and 
tissue  papers  are  produced  from  deinked 
wastepaper.  Fourteen  of  these  mills 
discharge  directly  to  navigable  waters, 
while  six  are  indirect  discharges.  As 
discussed  below,  the  Agency  indentified 
three  technology  options  in  developing 
proposed  BAT  effluent  limitations  and 
two  technology  options  in  developing 
proposed  NSPS  for  contrplhng  PCB 
discharges.  EPA  also  investigated  the 
need  for  establishing  PCB  pretreatment 
standard*  for  new  and  existing  sources 
in  the  deink  subcategory. 

For  more  information  on  the  Clean 
Wafer  Act  the  Settlement  Agreement, 
the  pulp,  paper,  and  paperboard 
industry,  and  the  deink  subcategory,  see 
the  preamble  to  the  January  1981 
proposed  rules  (46  FR  1430)  and  the  final 
regulations  promulgated  today  in  a 
separate  section  of  the  Federal  Register. 

III.  Best  Available  Technology 
Economically  Achievable  (B.'\T)  Effluent 
Limitations 

The  factors  considered  in  estabhshinu 
the  best  available  technology 
economically  achievable  (BAT)  level  of 
control  include  the  age  of  the  equipment 
and  facilities,  the  processes  used, 
engineering  aspects  of  applying  various 
types  of  control  techniques,  non-water 
quaUly  environmental  impacts 
(including  energy  requirements),  and  the 
costs  of  applying  the  control  technology 
(Section  304(b)(2)  (B)).  At  a  minimum, 
the  BAT  technology  level  represents  the 
best  economically-achievable 
performance  of  plants  of  shared 
characteristics.  Where  existing 
performance  is  uniformly  inadequate, 
BAT  techonology  may  be  transferred 
from  a  different  subcategory  or 
industiial  category.  BAT  may  include 
process  changes  or  internal  controls, 
even  v\rhen  these  technologies  are  not 
common  industry  practice. 

The  statutory  assessment  of  BAT 
"considers"  costs,  but  does  not  reqirfre  a 
balancing  of  costs  against  effluent 
reduction  benefits  (see  Weyerhaeuser  v. 
Cost/e.  590  F.  2d  1011  (DJ).  Cir.  197a)).  In 


developing  the  proposed  BAT.  however, 
EPA  has  given  substantial  weight  to  the 
reasonableness  of  costs.  The  Agency 
has  considered  the  volume  and  nature  of 
discharges,  (he  volume  and  nature  of 
discharges  expected  after  application  of 
BAT,  the  general  environmental  effects 
of  the  pollutants,  and  the  costs  and 
economic  impacts  of  the  required 
pollution  control  levels. 

Despite  this  expanded  consideration 
of  costs,  the  primary  factor  for 
determining  BAT  is  effhienf  reduction 
capability  using  economically- 
achievable  control  technology.  The 
Clean  Water  Act  of  1977  establishes  the 
achievement  of  BAT  as  the  principal 
national  means  of  controlling  toxic 
water  pollution  from  direct  discharging 
plants. 

EPA  has  selected  three  available  BAT 
technology  options  for  control  of  PCB- 
1242  discharges  from  mills  in  the  deink 
subcategory  where  fine  and  tissue 
papers  are  produced.  Explanation  and 
analyses  of  these  options  follow.  (For  a 
more  detailed  description,  see  Sections 
V]  and  VIII  of  the  Proposed 
Development  Document.) 

Option  A.  Base  proposed  effluent 
limitations  on  the  performance  of  the 
best  practicable  control  technology 
currently  available  fBPT).  The 
technologies  on  which  existing  BPT 
regulations  for  the  deink  subcategory 
are  based  include:  screening,  primary 
clarificabon,  and  biological  treat.Tifnt 
This  option  corresponds  fo  cnrrpn! 
discharge  levels  of  PCBs  in  the  deink 
subcategory,  thus,  no  additional  costs 
are  associated  with  this  option  and  no 
ddditional  PCBs  would  be  remo\  ed 
Option  B.  Base  proposed  effluent 
hmitations  on  the  performance  of  the 
best  biological  treatment  systems  no-.v 
in-place  at  deink  mills.  This  level  of 
treatment  represents  the  performance  .it 
mills  in  the  deink  subcategory  where 
fine  and  tissue  papers  are  produced  and 
the  BPT  effluent  limitations  are  attained 
through  the  application  of  biological 
treatment.  It  would  remove  an 
additional  107  Ib/yr  (or  47  percent)  ot 
PCBs  beyond  BPT  discharge  levels 
Currently,  four  of  the  fourteen  direct 
discharging  mills  in  this  subcategory  are 
attaining  this  level  of  treatment.  We 
estimate  that  implementation  of  Option 
B  will  result  in  capital  and  total  annual 
costs  of  about  $29.4  and  $9.7  million, 
respectively  {1982  dollars).  These  costs 
might  cause  price  increases  ranging  from 
0  to  3.5  percent.  No  mill  closures  are 
expected. 

Option  C.  Base  proposed  effluent 
liniitatioQS  on  the  application  of 
chemically  assisted  clarification  (CAC). 
This  option  would  remove  about  189  lb/ 
yr  (or  73  percent)  (rf  PCBa  beyond  BPT 


discharge  levels.  Currently  no  mills  in 
the  deink  subcategory  are  attauiing  this 
level  of  control.  Implemertafion  of 
Option  C  will  result  in  capital  and  total 
annual  costs  of  about  $59.7  and  $25.8 
million,  respectively  11982  dollars). 
These  costs  might  cause  price  increases 
ranging  from  1.3  to  5.5  percent  and  might 
close  three  mills. 

BA  7"  Selection  and  Decision  Criteria 
Option  A  was  rejected  because  further 
control  of  PCBs  beyond  DPT  levels  is 
technically  and  eronomicdlly  feasible. 
EP.'\  selected  Option  B  as  the  basis  for 
proposed  BAT  effluent  limitations. 
Option  B  will  result  in  a  47  percent 
reduction  m  current  discharge  levels  of 
PCBs  This  level  of  technology  is  not 
.inticipatpd  to  cause  mil!  closures  and 
hds  been  achieved  at  four  of  the        h 
fourteen  direct  di.scharging  mills  Option 
C  was  rejected  bet;au9e  of  its  expected 
severe  economic  impacts 

The  selected  BAT  option  is  not  based 
on  implementaUon  of  in-plani  controls 
Over  half  of  the  direct  discharging  demk 
mills  were  constructed  prim  to  1920,  ami 
in-piant  controls  to  Im.t  PCB  discharges 
could  not  be  implemen'.td  to  the  same 
extent  at  all  mills  due  to  process 
configurations  and  space  limitations. 
This  consu-aint  does  not  exist  at  new 
source  mills;  liius.  as  discus^sed  below, 
the  Agency  included  the  unplementation 
of  in-plant  controls  in  the  .\SPS 
technology  options. 

IV  New  Source  Performance  Standards 

The  basis  for  new  source  performance 
standards  (NSPS)  under  Section  306  of 
the  Act  is  the  best  available 
demonstrated  tcchnologv'  At  new 
plants,  the  opportunity  exists  to  design 
the  best  and  most  efficipnt  pulp,  paper. 
•tnd  p;iperboard  processing  and 
wastewater  treatment  technologies. 
Therefore,  Congress  directed  EPA  fo 
consider  the  best  demonstrated  process 
changes,  in-plant  controls,  and  end-df 
process  t'-eatment  technoloj?ies  thai 
reduce  pollution  to  the  maximum  extent 
feasible  .\t  new  sources,  reducbons  in 
the  use  of  and/or  disdharge  of  both  the 
wastewater  and  toxic  pollutants  are 
encouraged. 

To  control  PCB-1242,  EPA  considered 
two  options  for  NSPS.  Analyses  of  these 
options  follow.  (For  a  more  detailed 
description,  see  Sections  VI  and  IX  of 
the  Proposed  Development  Document  | 

Option  A.  Base  control  of  PCBs  at  new 
source  direct  dischargers  on  the 
application  of  commonly-employed  in 
plant  production  process  controls  plus 
biological  treatment.  (This  is  the  same 
technology  option  thai  was  selected  as 
the  basis  of  the  NSPS  promulgated 
today  for  control  of  conventional 
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pollutants  in  this  subcategory.}  Selection 
of  this  option  results  in  significant 
removal  of  PCBs;  PCB  reductions  of 
98.65  and  98.81  percent  are  attained  at 
new  deink-tissue  and  deink-fine  mills, 
respectively,  when  compared  to 
anticipted  raw  waste  loads.  Two 
existing  mills  are  currently  achieving 
this  level  of  treatment. 

PCB  limits  would  be  more  stringent 
than  for  existing  sources  because  in- 
plant  controls  would  be  implemented. 
These  controls  are  readily  available  to 
all  new  sources  and  further  reduce 
effluent  discharges  to  TSS.  They  result 
in  an  additional  PCB  removal  of  0.08 
percent  when  compared  to  the  selected 
BAT  option  since  PCB  removal  directly 
correlates  with  TSS  removal.  No 
incremental  costs  are  associated  with 
this  option  because  the  technology  basis 
is  the  same  as  NSPS  promulgated  today 
for  control  of  conventional  pollutants. 

Option  B.  Base  control  of  PCBs  at  new 
sources  on  the  application  of  chemically 
assisted  clarification  (CAC)  in  addition 
to  Option  A  technology.  Selection  of  this 
option  would  result  in  the  removal  of  an 
additional  0.45  percent  more  PCBs  than 
would  Option  A.  It  would  require  the 
application  of  additional  end-of-pipe 
treatment.  Capital  and  total  annual 
costs  for  compliance  with  Option  B 
standards  at  a  500  ton  per  day  model 
mill  are  estimated  to  be  $24.4  and  $10.7 
million  for  fine  paper,  and  $28.5  and 
$12.1  million  for  tissue  paper, 
respectively  (1982  dollars).  These  costs 
could  cause  up  to  a  1.6  percent  price 
increase  and  a  0.8  percent  reduction  in 
new  source  expansion  for  the  tissue 
papers  segment.  No  capacity  expansion 
is  expected  for  the  fine  papers  segment, 
but  production  price  increases  of  up  to  3 
percent  could  occur  for  the  model  size 
mill  if  it  were  built.  This  level  of  control 
has  not  yet  been  achieved  at  existing 
mills  in  this  subcategory. 

NSPS  Selection  and  Decision  Criteria: 
EPA  selected  Option  A  as  the 
technology  basis  for  proposed  NSPS. 
This  level  of  treatment  will  result  in 
significant  PCB  removals  at  new 
sources.  It  is  not  anticipated  to  cause 
adverse  economic  impacts  because 
implementation  will  result  in  no 
additional  costs  beyond  those  which 
will  be  incurred  to  achieve  NSPS  for 
conventional  pollutants.  The  Agency 
believes  that  the  large  capital 
expenditures  that  would  be  required  to 
install  chemically  assisted  clarification 
(Option  B)  when  no  other  mills  in  the 
entire  industry  would  be  required  to  do 
BO  are  not  justified. 


V.  Pretreatment  Standards  for  New  and 
Existing  Sources 

Section  307(b)  of  the  Act  requires  EPA 
to  promulgate  pretreatment  standards 
for  existing  sources  (PSES),  which  must 
be  achieved  within  three  years  of 
promulgation.  Section  307(c)  of  the  Act 
requires  EPA  to  promulgate  PSNS  at  the 
same  time  that  NSPS  are  issued.  Both 
PSES  and  PSNS  are  designed  to  control 
the  discharge  of  pollutants  which  pass 
through,  interfere  with,  or  are  otherwise 
incompatible  with  the  operation  of 
POTWs.  Paragraph  8(b)(i)  of  the 
modified  Settlement  Agreement  contains 
provisions  authorizing  the  exclusion 
from  pretreatment  standards  of  toxic 
pollutants  that  are  susceptible  to 
treatment  in  publicly  ownded  treatment 
works  (POTWs)  and  do  not  interfere 
with,  do  not  pass  through,  or  are  not 
otherwise  incompatible  with  such 
treatment  works. 

The  Clean  Water  Act  of  1977  requires 
pretreatment  for  pollutants  that  would 
pass  through  the  POTWs  in  amounts 
that  would  violate  direct  discharger 
effluent  limitations.  The  legislative 
history  of  the  1977  Act  indicates  that 
PSES  are  to  be  technology-based, 
analogous  to  the  best  available 
technology.  EPA  has  generally 
determined  that  there  is  pass  through  of 
pollutants  if  the  percent  of  pollutants 
removed  by  a  POTW  achieving 
secondary  treatment  is  less  than  the 
percent  removed  by  the  BAT  model 
system.  The  Agency  considers  the  same 
factors  in  promulgating  PSNS  as  it 
considers  in  promulgating  PSES.  The 
general  pretreatment  regulations  which 
serve  as  the  framework  for  categorical 
preteatment  standards  are  at  40  CFR 
Part  403  (43  FR  27738,  June  26, 1978  and 
46  ra  9462,  January  28,  1981). 

Deink  subcategory  wastewaters  do 
not  interfere  with  the  operation  of 
POTWs.  Further,  based  on  data 
available  from  our  POTW  sampling 
programs,  significant  removals  of  PCBs 
occur  at  POTWs.  This  removal  is 
comparable  to  that  which  occurs  at 
direct  discharging  mills  and.  therefore, 
pass  through  of  PCBs  does  not  occur  in 
this  subcategory.  Thus,  under  the 
authority  of  Paragraph  8(b)(i)  of  the 
Settlement  Agreement,  EPA  has  decided 
not  to  estabhsh  pretreatment  standards 
for  PCBs, 

VI.  Costs,  Economic  Impact,  Executive 
Order  12291,  and  Regulatory  Flexibility 
Analysis 

Executive  Order  12291  requires  EPA 
and  other  agencies  to  provide  regulatory 
impact  analyses  for  rules  that  result  In 
an  annual  cost  to  the  economy  of  100 
million  dollars  or  more  or  that  meet 


other  economic  impact  criteria.  The 
Agency  does  not  consider  this  to  be  a 
major  rule  because  it  will  not  result  in 
aimual  costs  of  100  million  dollars, 
significant  price  increases,  or  significant 
economic  impact. 

The  Regulatory  Flexibility  Act 
requires  EPA  to  consider  the  effects  of 
rules  on  small  entities  and.  if  they  are 
significant  and  affect  a  substantial 
number  of  small  entities,  to  prepare  a 
Regulatory  Flexibility  Analysis.  As 
required  by  the  Act.  EPA  conducted  a 
small  business  analysis  in  conjunction 
with  the  economic  analysis.  EPA 
classified  small  businesses  in  this 
subcategory  as  those  with  less  than  $10 
million  in  annual  revenues.  Based  on 
this  designation,  EPA  determined  that 
this  proposed  regulation,  if  finalized, 
would  not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities  in 
the  deink  subcategory  of  the  pulp,  paper, 
and  paperboard  industry.  Therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  * 

The  Agency's  economic  impact 
assessment  of  this  proposed  regulation 
is  presented  in  Economic  Impact 
Analysis  of  Proposed  Effluent 
Limitations  and  Standards  for  the  Deink 
Subcategory  of  the  Pulp,  Paper,  and 
Paperboard  Industry  (U.S.  EPA,  October 
1982).  The  analysis  details  the  costs 
incurred  by  the  industry  as  a  result  of 
this  regulation  and  the  impact  of  these 
costs  in  terms  of  profitability,  ability  to 
raise  capital,  reductions  in  production, 
price  increases,  plant  closures, 
employment  and  regional  effects,  and 
balance  of  trade  effects. 

As  described  below,  EPA  evaluated 
the  impact  of  proposed  BAT  effluent 
limitations  and  NSPS.  In  summary,  EPA 
concluded  that  the  economic  impacts  of 
the  additional  water  pollution  controls 
likely  to  be  incurred  upon 
implementation  of  these  proposed 
regulations  are  justified  by  the  benefits 
associated  with  compliance  with  the 
proposed  limitations  and  standards. 

A.  Proposed  BAT  Effluent  Limitations 

The  proposed  BAT  limitations  would 
cause  10  of  the  14  direct  discharging 
deink  mills  to  incur  compliance  costs. 
Capital  and  total  annual  costs  are 
estimated  at  $29.4  and  $9.7  million. 
respectively  (1982  dollars).  EPA  expects 
no  mills  in  the  deink  subcategory  to 
close  as  a  result  of  these  costs  even  if  all 
of  the  compliance  costs  are  absorbed  by 
the  mills. 

B.  Proposed  NSPS 

The  technology  basis  of  proposed 
NSPS  for  control  of  PCBs  is  the  same  aa 
the  technology  basis  of  NSPS  being 
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promulgated  today  for  control  of 
conventional  pollutants.  Therefore,  no 
incremental  economic  impact  is 
anticipated  as  a  result  of  proposed 
NSPS. 

VII.  Pollutants  Not  Regulated 

On  January  21, 1981  EPA  submitted  an 
affidavit  explaining  that,  under  the 
authority  of  Paragraph  8(a)(iii)  of  the 
Settlement  Agreement,  EPA  was 
excluding  PCB-1242  from  regulation.  By 
this  action,  EPA  is  proposing  to  remove 
PCBs  from  the  list  of  excluded  pollutants 
for  direct  discharging  mills  in  the  deink 
subcategory  where  fine  and  tissue 
papers  are  excluded.  However,  as 
explained  in  Section  V,  EPA  is  not 
establishing  pretreatment  standards 
under  the  authority  of  Paragraph  8[b](i] 
of  the  Settlement  Agreement. 

VIII.  Non- Water  Quality  Environmental 
Impacts 

Sections  304(b)  and  306  of  the  Act 
require  EPA  to  consider  the  non-water 
quality  environmental  impacts 
(including  air  pollution,  solid  waste 
generation,  and  energy  requirements)  of 
certain  regulations.  In  conformance  with 
these  provisions,  we  considered  the 
effect  of  this  regulation  on  air  pollution, 
solid  waste  generation,  and  energy 
consumption.  This  regulation  was 
reviewed  by  EPA  personnel  responsible 
for  non-water  quality  related  programs. 
While  it  is  difficult  to  balance  pollution 
problems  against  each  other  and  against 
energy  use,  we  believe  this  regulation 
will  best  serve  often  competing  national 
goals.  The  Administrator  has 
determined  that  the  non-water  quality 
impacts  identified  below  are  justified  by 
the  benefits  associated  with  compliance 
with  the  regulation. 

Implementation  of  these  proposed 
regulations  would  not  substantially 
increase  air  pollution,  energy  use,  or 
solid  waste  generation.  The  proposed 
regulations  are  not  expected  to  cause 
any  significant  air  pollution  problems. 
EPA  estimates  that  as  a  result  of 
attaining  the  proposed  BAT  effluent 
limitations  for  PCBs  at  deink  mills 
where  fine  or  tissue  papers  are 
produced,  total  wastewater  solids 
generation  will  increase  by  3.0  percent 
over  current  levels,  and  energy 
consumption  will  increase  by 
approximately  3.3  percent  over  current 
energy  consumption. 

IX.  Upset  and  Bypass  Provisions 

A  recurring  issue  is  whether  industry 
guidelines  should  include  provisions 
authorizing  noncompliance  with  effluent 
limitations  during  periods  of  "upset"  or 
"bypass."  An  upset,  sometimes  called 
an  "excursion,"  is  an  unintentional 


noncompliance  occurring  for  reasons 
beyond  the  reasonable  control  of  the 
permitte.  It  has  been  argued  that  an 
upset  provision  in  EPA's  effluent 
limitations  guidelines  is  necessary 
because  such  upsets  will  inevitably 
occur  even  in  properly  operated  control 
equipment.  Because  technology-based 
Hmitations  require  only  what  technology 
can  achieve,  if  is  claimed  that  hability 
for  such  situations  is  improper.  When 
confronted  with  this  issue,  courts  have 
disagreed  on  whether  an  explicit  upset 
or  excursion  incidents  may  be  handled 
through  EPA's  exercise  of  enforcement 
discretion.  Compare  Marathon  Oil  Co.  v. 
EPA,  564  F.2d  1253  (9th  Cir.  1977)  with 
Weyerhaeuser  w.  Cos  tie,  590  F.2d  1011 
(D.C.  Cir.  1978)  and  Corn  Refiners 
Association,  et  al.  v.  Castle,  594  F.2d 
1223  (8th  Cir.  1979).  See  also  American 
Petroleum  Institute  v.  EPA,  540  F.2d  1023 
(10th  Cir.  1976):  CPC  Internatioral,  Inc. 
V.  Train,  540  F.2d  1320  (8th  Cir.  1976): 
FMC  Corp.  V.  Tram,  539  F.2d  973  (4th 
Cir.  1976). 

An  upset  is  an  unintentional  episode 
during  which  effluent  limits  are 
exceeded:  a  bypass,  however,  is  an  act 
of  intentional  noncompliance  during 
which  waste  treatment  facilities  are 
circumvented  in  emergency  situations. 
We  have,  in  the  past,  included  bypass 
provisions  in  NPDES  permits. 

We  determined  that  both  upset  and 
bypass  provisions  should  be  included  in 
NPDES  permits  and  have  promulgated 
Consolidated  Permit  Regulations  that 
include  upset  and  bypass  provisions. 
(See  45  PR  33290,  May  19, 1980:  40  CIR 
122.60)  The  upset  provision  establishes 
an  upset  as  an  affirmative  defense  to 
prosecution  for  violation  of  technology- 
based  effluent  limitations.  The  bypass 
provision  authorizes  bypassing  to 
prevent  loss  of  life,  personal  injury,  or 
severe  property  damage.  Consequently, 
althogh  permittees  in  the  pulp,  paper, 
and  paperboard  industry  will  be  entitled 
to  upset  and  bypass  provisions  in 
NPDES  permits,  these  proposed 
regulations  do  not  address  these  issues. 

X.  Variances  and  Modirications 

Upon  the  promulgation  of  this 
regulation,  the  effluent  limitations  and 
new  source  performance  standards  must 
be  applied  in  all  Federal  and  State 
NPDES  permits  thereafter  issued  to 
direct  dischargers  in  the  deink 
subcategory  of  the  pulp,  paper,  and 
paperboard  industry. 

For  the  BAT  effluent  limitations,  the 
only  exception  to  the  binding  limitations 
is  EPA's  "fundamentally  different 
factors"  variance  (see  E.  I.  duPont  de 
Nemours  and  Co.  v.  Train,  430  U.S.  112 
(1977);  Weyerhaeuser  Co.  v,  Costle, 
supra].  This  variance  recognizes  factors 


concerning  a  particular  discharger  that 
are  fundamentally  different  from  the 
factors  considered  in  this  rulemaking 
Although  this  variance  clause  was  set 
forth  in  EPA's  1973-1976  industry 
regulations,  it  is  now  included  in  the 
NPDES  regulations  and  will  not  be 
included  in  the  specific  pulp,  paper,  and 
paperboard  industry  regulations  (see  the 
NPDES  regulations  at  40  CFR  Part  125. 
Subpart  D). 

NSPS  are  not  subject  to  EPA's 
"fundamentally  different  factors" 
variance  or  any  statutory  or  regulatory 
modifications  (see  duPont  v.  Train, 

supra). 

XI.  Relationship  to  .NPDES  Permits 

The  BAT  limitations  and  NSPS  in  this 

regulation  will  be  applied  to  individual 
pulp,  paper,  and  paperboard  mills 
through  NPDES  permits  issued  by  EPA 
or  approved  state  agencies  under 
Section  402  of  the  Act.  .\s  discussed  in 
the  preceeding  section  of  this  preamble, 
these  limitations  must  be  applied  in  all 
Federal  and  State  .N'FDES  permits 
except  to  the  extent  that  variances  and 
modifications  are  expressly  authorized. 
Other  aspects  of  the  interaction  of  these 
regulations  and  NPDES  permits  are 
discussed  below. 

One  issue  which  warrants 
consideration  is  the  effect  of  these 
regulations  on  the  powers  of  NPDES 
permit-issuing  authorities.  The 
promulgation  of  these  regulations  does 
not  restrict  the  power  of  any  permitting 
authority  to  act  in  any  manner 
consistent  wifh  law  or  these  or  any 
other  EPA  regulations,  guidelines,  or 
policy.  For  example,  even  if  this 
regulation  does  not  control  a  particular 
pollutant,  the  permit  issuer  may  still 
limit  such  a  pollutant  on  a  case-by-case 
basis  when  limitations  are  necessary  to 
carry  out  the  purposi^s  of  the  Act.  In 
addition,  to  the  extent  that  State  water 
quality  standards  or  other  provisions  of 
State  or  Federal  law  require  limitation 
of  pollutants  not  covered  by  these 
regulations  (or  require  more  stringent 
limitations  on  covered  pollutants),  such 
limitations  must  be  applied  by  the 
permit-issuing  authority. 

A  s(^cond  topic  that  warrants 
discussion  is  the  operation  of  EPA  s 
NPDES  enforcement  program,  many 
aspects  of  which  were  considered  in 
developing  these  regulations.  We 
emphasize  that,  although  the  Clean 
Water  Act  is  a  strict  liability  statute,  the 
initiation  of  enforcement  proceedings  by 
EPA  is  discretionary.  We  have  exercised 
and  intend  to  exercise  that  discretion  in 
a  manner  that  recognizes  and  promotes 
good  faith  comphance  efforts. 
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Xn.  SaiidlBliK  af  CoBHieiilB 

EPA  invites  and  encourages  pubRc 
participalion  in  this  rulmaking.  TT^ 
Agency  asks  ttiat  comments  address 
specific  defidenaes  in  the  record  of  ttiis 
proposal  and  that  snggested  revisians  or 
corrections  be  snpported  by  data.  EPA  is 
specificaBy  kilemted  in  receiving 
adifitimial  commeBts  and  infujuiation  in 
connection  with  fte  foUowirtg:  (1)  EPA 
requests  that  mill  representatives  re\iew 
all  data  submttted  to  tbe  Agency, 
including  data  on  flow  and  pprodoction. 
to  insure  Ham  actairacy. 

(2)  In  order  to  provhie  a  more 
extensive  data  base  for  this  rulemaking. 
EPA  requests  that  repieseatatives  of 
mills  in  the  deink  subcategory  where 
fine  and  tissue  papers  are  prodix:ed 
volontariiy  sampie  aad  analyze  iar  PCB- 
1242.  Saraj^es  afaoaid  be  taken,  at  a 
minimum,  inum  ialake  wata,  raw 
wastewater  aaad  final  efOuent  where 
treaimeot  is  B-place.  Vobntary 
samplaig  and  analyses  most  be 
condaded  by  Ae  same  metbods  used  by 
EPA  and,  tfaerefore.  individaalt  who 
intend  to  paitidipale  in  tiks  ^ort  should 
contM:t  Kobert  W.  OeUinger  or  Wendy 
D.  SmMi  (see  ADOR£SS  at  beginning  of 
preamble)  far  fartfaef  assistance. 

Sampling  and  analysis  procedures 
and  a  list  of  labfwatories  ca|Mble  erf 
perform!^  the  analysis  will  be  made 
available  to  those  wishing  to  participate 
in  this  prograoL 

(3)  Tbe  ooQSotidation  permits 
reguiatioDS  reqoiie  coaopliance 
monitoring  for  toxic  pollutaots  such  as 
PCBs  (see  40  CFR  Part  L22  and  45  FR 
33537.  May  Ifl,  1960).  The  A^ncy 
reahzes  that  rovtioe  monitoring  kit  PCB- 
1242  caa  be  very  expensive;  therefore. 
EPA  is  interested  ia  receiving 
information  on  options  that  might  be 
available  to  reduce  the  costs  associated 
with  these  monitoring  requirements  for 
PCBs. 

XIH.  List  of  Subjects  in  48  CFR  Part  430 

Paper  and  paper  products  industry. 
Water  pollution  control  Waste 
treatment  and  disposal.  Reporting  and 
recordkeeping  requirements. 

XIV.  Office  of  Management  and  Bud^t 
(OMB)  Review 

The  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291. 

XV.  Badt^mtad  Docoaieate 

"Oie  proposed  regulation  is  explained 
by  two  msTor  documents:  Development 


Document  far  firopoeed  Effhteat 
Limitatioat  Gmd^aes  tmdStaadardk 
for  Control  of  PolydtloTmated  Bipheiryh 
in  the  Deink  Sabcategory  cf  the  Paip, 
Paper,  and  Paperboerd  Pmnt  Source 
Category  and  Economic  Impact 
Analysis  of  Propoeed  Efflvent 
Limitations  and  Standards  for  the  Deink 
Subcategory  of  the  Pulp,  Paper,  and 
Paperboard  Industry.  The  entire  record 
for  this  rulemaking,  including  tiie 
technical  and  economic  documents  and 
all  comments  on  this  proposal,  will  be 
available  for  inspection  and  copying  at 
the  EPA  Public  Information  Re£erence 
Unit,  Room  2404  (Reari  PM-213  {EPA 
Library).  The  EPA  public  information 
regulation  [40  CFR  Part  2)  provides  that 
a  reasonable  fee  may  be  charged  for 
copying. 

Dated:  October  29.  1982. 
.Anne  M.  Corsuch, 
Administrator. 

Appendix — Abbreviations.  Acronyms, 
and  Other  Terms  Used  in  this  Notice 

.^ct— The  Clean  Water  Act 

Agency — The  U.S.  Environmental 
Protection  Agency. 

BAT — The  best  available  technology 
economicany  achievable,  under  section 
;i01(b)(2)(.^)  of  the  Act. 

BPT — The  best  practicable  control 
technology  currently  available,  under 
section  301(b)(l)(AJ  of  the  Act. 

Clean  Water  Act — The  Federal  Water 
Pollution  CMitrol  Act  Amendments  of 
1^"2  (33  use  1251  etseq.),  as  amended 
by  the  Clean  Water  Act  of  1977  {Pub.  L 
95-217). 

Direct  discharger — A  facility  where 
wastewaters  are  discharged  or  may  be 
di.scharged  into  waters  of  the  United 
States. 

Indirect  discharger — A  facility  where 
wastewaters  are  discharged  or  may  be 
discharged  into  a  publicly  owned 
treatment  works. 

NPDES  permit— A  National  Pollutant 
Discharge  Elimination  System  permit 
issued  under  section  402  of  the  Ac*. 

NSPS — New  sonrce  performance 
standards  tmder  section  306  of  the  Act. 

POTW  or  POTWs— Publicly  owned 
treatment  works. 

PSES — Pretreatment  staadards  for 
existing  sources  of  indirect  discharges, 
under  section  307(b)  of  the  Act 

PSNS — Pretreatment  standards  for 
new  sources  of  indirect  discharges. 
under  sectian  307(cJ  erf  the  Act. 


PART  430-{AilEM0S>] 

For  the  reasons  stated  above,  EPA 
proposes  to  amend  TYtle  40,  Part  430. 
Subpart  Q  as  follows: 

1.  The  table  in  40  CFR  430.174  is 
amended  by  adding  the  ioUowing 
limitations  at  the  end  of  the  table: 

§430.174    Cmuuiit  fcHWaMena  wprasanMwg 

by  ttie  appioaHon  cf  HwbMl  aMaiiable 
tectmotogy  aooneinically  achlevaMe  <BAT). 


Subpart  Q 


sproducad} 


PoMutanI  or  ^olhitant  proparty 


Poiycmonnated  e?)henyl  PCB- 
12«.... - 


BAT  eflluert  Hmrtations 
(naxinwTi  tor  any  1  day) 


product 


000014 


Si^partQ 

tFacflibes  wtiers  tissue  paper  is  produce<Jl 


BAT  atfHieni  trnvtatuBS 
(maxHTHjm  (Of  any  1  aay) 

Poiiuiam  Of  poflulant  property 

Kg/kkg  (lb/ 

i!ooo  lb)  0< 

produa 

ftfhcrograms 
per  liter 

Potycfilonnated  Biptwnyl  PCB- 

1242                                      ..  . 

0.00018 

1.8 

2.  The  table  in  40  CFR  430.175  is 
amended  by  adding  the  following 
limitations: 

§  430.175    Htm  source  pertormance 
standards  <N9PS). 


SuBfMvnTQ 

(PaoWiss  iwliefe  fine  paper  s  produced] 


NSPS  (maximum  tor  any  1 
day) 


Polliilani  or  poMutanI  property     I   y„iyy^  (n,/ 
1.0001b)  ol 


1.000  l»( 

product 


PoiycWorinated  Biptienyl  PCB- 
1242. 


Micrograms 

per  (tter 


0  00011 


Subpart  O 

(Faalities  wtiere  tissue  paper  is  produced) 


NSPS  <n»«muni  tor  any 
1  day) 

Pollutant  or  poRutam  property 

*B/««(n>/ 

1.000  tb)  at 
produd 

Mkto 

grams 
parMer 

Poiychiorinated     Biphanyl     PCB- 

1242      

000014 

1.B 

{I'R  L)nc  n-aono  niad  n-v-n.  S:«S  ami 

BItUMB  COBC  Hi 


J  M  I 
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EMVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122, 124  and  125 
[WH-FRL  222S-6]  | 

Consolidated  Permit  Regulations; 
Revision  in  Accordance  With 
Settlement 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rulemaking. 

summary:  On  June  7, 1982.  EPA  entered 
into  a  settlement  agreement  on  Clean 
Water  Act  issues  with  numerous 
industry  petitioners  in  the  consolidated 
permit  regulations  litigation  [NRDC  v 
EPA  and  consolidated  cases,  No.  80- 
1607  [D.C  Cir.  filed  June  2, 1980)).  This 
rulemaking  proposes  to  revise  certain 
provisions  of  the  consolidated  permit 
regulations  affecting  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permits  in  accordance  with  that 
settlement  The  proposed  changes  will 
have  the  effect  of  reducing  the 
regulatory  burdens  imposed  on 
permittees  under  the  NPDES  permitting 
program  administered  by  EPA  or 
approved  States,  while  still  achieving 
the  environmental  goals  the  program  is 
intended  to  achieve. 

These  proposed  changes,  and  others 
that  we  expect  to  make,  are  also 
intended  to  deal  with  concen»  raised  by 
the  President's  Task  Faroe  on 
Regulatory  Relief.  The  Task  Force  has 
asked  that  Ihe  Agency  leviaw  the 
consoUdated  permit  regulations  with  the 
objective  of  enhancing  efficiency  and 
eliminating  unnecessoiy  reftdatory 
burdens. 

DATCS:  EPA  win  accept  public 
comments  on  the  proposed  amendments 
until  January  17, 1983. 
ADDRESSES:  Interested  persons  may 
participate  in  the  rulemaking  by 
submitting  written  comments  to  George 
E.  Young.  Office  of  Water  Enforcement 
and  Permits,  Permits  Division  (EN-336). 
Environmental  Protection  Agency,  401  M 
Street.  S.W..  Washington,  D.C.  20460 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Wardzinski,  Office  of  General 
Counsel,  Environmental  Protection 
Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460,  202-755-0753 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  May  19, 1980,  EPA  published  in  the 
Federal  Register  (45  FR  35290)  final 
consolidated  permit  regulations.  These 
rules  are  consolidated  requirements  and 
procedures  for  five  EPA  permit 
programs,  including  the  National 


Pollutant  Discharge  Elimination  System 
(NPDES)  program  under  the  Clean 
Water  Act  (CWA),  Hazardous  Waste 
Management  Program  (HWMP)  nnder 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  the  Underground 
Injection  Control  (UIC)  program  under 
the  Safe  Drinking  Water  Act  (SDWA). 
State  "Dredge  or  Fill"  permit  prqsranu 
under  section  404  of  the  CWA.  and  the 
Prevention  of  Significant  Deterioration 
(PSD)  program  under  the  Clean  Air  Act 
(CAA).  For  more  information  en  the 
development  of  these  regulations,  see  47 
FR  25546-47  (June  14. 1982). 

Petitions  to  review  the  final 
consolidated  permit  regulations  were 
filed  in  several  United  States  Courts  of 
Appeals  and  subsequently  consdidated 
in  the  District  of  Columbia  Circuit 
[NRDC  V.  EPA.  and  consolidated  cases 
(.No.  80-1607)).  EPA  held  extensive 
discussions  on  all  issi/es  raised  in  these 
petitions  and  subsequently  signed  four 
separate  settlement  agreements  with 
industry  litigants.  The  first  of  these 
addresses  substantive  issues  affecting 
only  the  UIC  program,  and  was  signed 
on  July  22, 1981.  Final  amendments 
implementing  that  agreement  were 
pulDlished  in  the  Federal  Register  on 
September  27. 1981  (46  FR  43156),  and  on 
Febmary  3, 1982,  (47  FR  4992).  The 
second  agreement,  signed  on  November 
16, 1981,  addresses  substantive  issues 
affecting  only  the  RCRA  program.  On 
April  8, 1S82.  EPA  issued  technical 
ememdnifflitB  and  a  Regulatory 
Interpretation  Memorandum  in  partial 
fulfiltraent  of  Its  obligations  under  that 
Agreement,  (47  FR  15304  and  47  FF 
15307).  In  addition,  EPA  has  recently 
proposed  one  substantive  amendment  to 
the  RCRA  portion  of  the  consolidated 
permit  regnlations  (47  FR  32038,  ]\Ay  23. 
1982)  and  intends  to  propose  additional 
amendments  implementing  the 
remainder  of  the  settlement  agreement 
before  the  end  of  the  year. 

The  third  agreement,  also  signed  cm 
November  16, 1981,  and  filed  widi  the 
DC.  Circuit,  relates  to  issues  raieod  by 
the  parties  which  were  common  to  at 
least  two  of  the  three  programs  involved 
in  the  htigation  [i.e.  RCRA,  NPDES.  and 
UIC).  This  agreement  also  resolves  dvee 
NPDES  issues  which  affect  the 
definition  of  "new  discharger"  and  its 
effect  on  mobile  drilling  rigs.  Proposed 
regulations  under  this  third  agreement 
(the  "Common  Issues/New  Discharger 
Agreement")  were  published  on  )Kne  14. 
1982  (47  F.R.  25546). 

This  proposal  implements  the  foarth 
and  final  settlement  agreement,  dealing 
with  those  NPDES  issues  not  resolved 
by  the  Common  Issues/New  Dischai^ger 
Agreement.  Copies  of  the  settlement 
agreement  are  available  for  inspection 


and  copying  from  the  EPA  Office  of 
General  Counsel  or  Regional  Counsels 
at  the  following  addresses: 
Associate  General  Counsel,  for  Water 

and  Solid  Waste.  401  M  Street.  SW.. 

Washington ,  DC  20460 
Regional  Counsel,  Region  I,  John  F. 

Kennedy  Federal  Building,  Room  2203. 

Bostoa  Massachusetts  02203 
Regional  Counsel.  Region  II.  26  Federal 

Plaza,  Room  1009,  New  York.  New 

York  10007 
Regional  Counsel.  Region  III,  Curtis 

Building.  6th  and  Walnut  Streets, 

Philadelphia,  Pennsylvania  19106 
Regional  Counsel.  Region  IV,  345 

Courtland  Street.  N.E.,  Atlanta. 

Georgia  30308 
Regional  Counsel.  Region  V,  230  South 

Dearborn  Street,  Chicago,  Illinois 

60604 
Re^onal  Counsel,  Region  VI,  First 

International  Building,  1201  Elm 

Street.  Dallas.  Texas  75270 
Regional  Counsel,  Region  VII.  324  East 

11th  Street,  Kansas  City,  Missouri 

64108 
Regional  Counsel,  Region  VIII,  1860 

Lincoln  Street,  Denver,  Colorado 

89203 
Regional  Counsel,  Region  IX.  215 

Fremont  Street.  San  Francisco. 

California  94111 
Regional  Counsel.  Region  X.  1200  6th 

Avenue.  Seattle,  Washington  98101 

Under  the  terms  of  the  NPDES 
agreement.  EPA  must  propose  the  rules 
set  forth  below.  As  part  of  the 
settlement,  EPA  also  agreed  to  include, 
and  has  included,  certain  language  in 
this  preamble.  If  EPA  issues  final  rules 
which  are  substantially  the  same  as  the 
proposed  rules  and  do  not  alter  their 
meaning,  the  parties  to  the  settlement 
wiD  withdraw  their  challenges  to  these 
regulations. 

These  proposed  regulations  were 
developed  in  settlement  of  claims  under 
the  Clean  Water  Act  affecting  the 
NPDES  program.  However,  some  of  the 
proposed  changes  (we  believe 
inadvertently)  would  affect  the  RCRA. 
PSQ,  and  UIC  programs  as  well. 
Although  EPA  does  not  believe  it  is 
necessarily  appropriate  to  amend  the 
rales  governing  these  programs,  we 
solicit  comment  on  the  extent  to  which 
the  proposed  changes  should  affect 
RCRA,  PSD,  and  UIC  permitting. 

Petitioners  The  Natural  Resources 
Defense  Council  and  Citizens  for  a 
Better  Environment  are  not  parties  to 
this  srttlement.  Their  challenge  will  not 
neoessarify  be  withdrawn  as  a  result  of 
final  promulgation  of  new  amended 
regulations.  Industry  expects  to  litigate 
three  NPDES  issues  raised  by  industry 
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which  are  not  covered  by  any  of  the 
settlement  agreements.  In  addition,  two 
of  the  industry  parties  (Mobil  Oil 
Company  and  the  American  Iron  and 
Steel  Institute  (AISIj  did  not  join  in  the 
settlement  of  the  net/gross  issue  (40 
CFR  122.63(g).  (h)).  and  AISI  did  not  join 
in  the  settlement  of  the  total  metals 
issue  (40  CFR  122.63(cJ).  These  parties 
may  challenge  these  provisions  in  court 
if  they  are  issued  in  final  form. 

Elsewhere  in  today's  Federal  Register. 
EPA  is  proposing  to  suspend  several 
sections  of  the  regulations  pending  final 
Agency  rulemaking  on  this  proposal 
The  proposal  suspensions  are  also 
identified  in  this  preamble. 

EPA  solicits,  and  will  consider 
carefully,  public  comments  on  this 
proposal  before  issuing  final  regulations. 
Comments  should  include  supporting 
date  where  necessary  to  support  the 
commenter's  conclusions. 

In  addition,  the  President's  Ta.sk  Force 
on  Regulatory  Relief  has  designated  thf 
consolidated  permit  regulations  for 
review  by  EPA.  Settlement  of  the 
litigation  and  implementation  of  the 
agreements  represents  a  major  portion 
of  the  Agency's  response  to  the  Task 
Force.  The  Agency  also  expects  to 
propose  other  changes  to  the 
consolidated  permit  regulations, 
consistent  with  those  proposed  below . 
in  the  course  of  this  review.  These 
changes  will  include  reorganization  of 
the  consolidated  permit  regulations  to 
eliminate  the  consolidated  formal.  Each 
part  of  the  deconsolidated  regulations 
will  pertain  solely  to  one  permit 
program.  EPA  also  expects  to  propose 
further  substantive  changes  to  portions 
of  the  NPDES  regulations  not  addressed 
in  the  litigation  and  substantive  changes 
to  the  section  404  State  program 
requirements  under  the  CTean  Water 
Act.  We  expect  that  these  other  changes 
will  be  proposed  later  this  year 

H.  Propoeed  Changes 

A.  Storm  Water  Runoff  Discharges  (40 
CFR  122.  57) 

1.  Existing  Rules.  Section  122.57 
describes  those  storm  water  discharges 
which  are  considered  "point  source" 
di.scharges  under  the  CWA  and  thus  are 
subject  to  NPDES  permitting 
requirements.  Two  types  of  storm  water 
dischargers  tre  identified.  First,  a 
"separate  storm  sewer"  is  defined  as  a 
conveyance  or  system  of  conveyances 
primarily  used  for  collecting  and 
conveying  storm  water  runoff  which  i.s 
located  in  an  urbanized  area  as 
designated  by  the  Bureau  of  the  Census 
or  which  i&  designated  by  the  Director, 
on  a  case-by-case  basis,  as  a  "separate 
storm  sewer"  for  any  of  the  reasons 


discussed  in  §  122.57(c].  A  second  type 
of  storm  water  discharge  is  a 
conveyance  which  discharges  process 
wastewater  or  storm  water  runoff 
contaminated  by  contact  with  wastes, 
raw  materials,  or  pollutant- 
contaminated  soil  from  areas  u.sed  for 
industrial  or  commercial  activities.  Such 
conveyances  are  not  included  in  the 
definition  of  "separate  storm  sewer.' 
but  are  nonetheless,  considered  point 
sources  which  must  obtain  NPDES 
permits.  A  conveyance  or  system  ol 
conveyances  operated  primarily  for  the 
purpose  of  collecting  and  conveying 
storm  water  runoff  which  does  not  fi! 
within  either  of  the  above  described 
categories  is  not  considered  a  point 
source  and  need  not  obtain  an  .\PDES 
permit 

Section  122.5r(a)  explains  that  a 
single  NPDES  permit  can  be  written  for 
a  separate  storm  sewer  system  even 
though  there  may  be  several  owners  or 
operators  of  conveyances  into  the 
system. 

Industry  representatives  have 
expressed  several  concerns  with  tht 
.\'PDES  requirements  for  storm  watf:r 
tlischarges.  In  particular,  they  contend 
that  storm  water  discharges  that  pose  no 
significant  environmental  danger 
should  not  be  considered  'point 
sources"  subject  to  permitting 
requirements,  that  the  definition  of 
"contaminated"  runoff  is  ambiguous  and 
o\  erijroad,  and  that  the  testing 
requirements  for  applicants  for 
individual  permits  for  storm  water 
discharges  are  unduly  burdensome 

2.  Prupo^ed  Changes.  EPA  has 
carefully  considered  these  and  otlitr 
views  and  agrees  that  the  .\PDF,S  permit 
prcigram  for  storm  water  discharges 
should  be  revised  Several  changes  tci 
the  regulations  are  proposed 

DffinitinnF: 

The  categories  of  storm  water 
discharges  which  would  be  considered 
■point  sources"  subject  to  .\PDES 
permitting  would  be  limited  The  term 
"separate  storm  sewer"  would  be 
eliminated  and  replaced  with  the  term 
"storm  water  discharge."  A  storm  water 
discharge  would  be  defined  as  a 
conveyance  or  system  of  conveyances 
primarily  used  for  collecting  and 
conveyance  or  system  of  conveyances 
primiu-ily  used  for  collecting  and 
conveying  storm  water  runoff  which  i.*- 
either: 

(1)  Contaminated  by  contact  with 
process  wastes,  raw  materials,  toxic 
pollutants,  hazardous  pollutants  listed  in 
Table  V  of  Appendix  D  to  Part  122.  or  od 
and  grease:  or 

(2)  Designated  as  a  storm  water 
discharge  by  the  Director 


A  conveyance  or  system  of 

conveyances  operated  primarily  for  the 
purpose  of  collecting  and  conveying 
storm  water  runoff  that  does  not 
constitute  a  "storm  water  discharge" 
under  this  definition  would  not  be 
considered  a  point  source  subject  to  the 
requirements  of  the  Clean  Water  Act 
(see  .\RDC  v.  Traj'n.  568  FJ2d  1393  (DC 
Cir.  1977),  notuig  EPA's  discretion  to 
deteimine  what  is  a  "point  source"  foi 
purposes  of  the  Clean  Water  Act).  Ei>A 
believes  that  such  discharges  are 
generally  de  minimis  sources  of 
pollution  which  Congress  did  not  intend 
to  regulate  through  the  NPDES  program. 

Conveyances  that  discharge  storm 
water  runoff  combined  with  municipal 
sewage  are  not  considered  "storm  water 
discharges"  under  the  dennilion  in  this 
section,  but  are  point  sources  subject  to 
NI'DES  permit  requirements.  Today's 
proposed  rule  chariges  for  storm  water 
have  no  affect  on  these  municipal 
discharges. 

Application  Rr-quiren^fn'': 

EPA  also  proposes  to  reduce  many  of 
the  NPDES  application  requirements  as 
they  apply  to  storm  water  discharges. 
Though  the  proposed  redefinition  of 
point  source  storm  water  discharges 
focuses  on  "contaminated"  discharges, 
most  such  discharges  are  expected  to 
pose  far  less  environmental  concern 
than  typical  industrial  discharges.  In 
many  cases,  the  extensive  testing  and 
reporting  required  by  the  regulations 
would  not  be  necessary  in  order  tu  issue 
adequate  permits.  In  addition,  EPA  and 
the  States  must  reissue  large  numbers  of 
expired  .\PDES  pernv.ls.  Since  priority  is 
given  to  the  issuance  of  permits  to  new 
sources  and  new  dischargers  and  to 
major  existing  industrial  and  municipal 
source.s.  tlie  issuance  o,'  perrT»its  lo  storm 
water  dischargers  may  not  rew.'U'e 
immediate  attention.  Any  data  supplied 
now  probably  would  be  outdated  by  the 
time  permit  writers  acted  io  issue  or 
reissue  permits  for  storm  water 
discharges  Therefore,  we  propose  to 
eliminate  many  of  the  appLcatum 
requirements  for  storm  watci 
discharges. 

The  amount  of  infurmation  an 
applicant  will  be  required  to  sub.fnii 
would  depend  upon  the  particuiai 
category  of  storm  water  discharaf- 
iruolved  We  have  divided  slurm  WrttL-r 
dischu.'-ges  into  two  broad  groups  based 
upon  their  potential  for  significant 
pollution  problems,  imposing  fewer 
substantive  application  requirements  on 
those  discharges  less  likely  to  include 
significant  sources  of  pollution  This 
vvould substantially  lessen  the  burdens 
on  applicants  whose  di.scharges  are 
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minor  sources  of  pollution,  yet  would 
provide  permit  writers  with  minimum 
information  with  which  to  fashion 
permit  requirements  or  to  determine 
what  further  information  may  be 
necessary  in  particular  cases. 

•  Gfoup  I 

The  first  group  of  storm  water 
discharges  potentially  poses  more 
significant  pollution  problems  than  the 
second  group.  This  first  group  consists 
of  3  categories  of  storm  water 
discharges: 

(1)  Those  which  are  subject  to  specific 
effluent  limitations  guidelines  or  toxic 
pollutant  effluent  standards; 

(2)  Those  which  are  designated  as 
significant  contributors  of  pollution  by 
the  Director  under  §  122.57(c);  or 

(3)  Those  which  are  located  at 
industrial  facihties  in  areas  immediately 
adjacent  to  the  industrial  plant  or  in 
plant  associated  areas,  if  there  is  a 
potential  for  a  significant  discharge  of 
runoff  contaminated  by  contact  with 
process  wastes,  raw  materials,  toxic 
pollutants  or  hazardous  substances. 
This  third  category  covers  conveyances 
that  discharge  storm  water  runoff  that 
has  the  potential  for  becoming 
contaminated  from  contact  with  raw 
materials,  intermediate  or  finished 
products,  wastes,  or  substances  used  in 
production  or  treatment  operations.  The 
term  "plant  associated  areas"  includes 
such  areas  as  industrial  plant  yards, 
immediate  access  roads,  drainage 
ponds,  refuse  piles,  storage  piles  or 
areas,  and  material  or  product  loading 
and  unloading  areas.  The  term  excludes 
commercial  areas  located  on  plant  lands 
separate  from  the  plant's  industrial 
activities,  such  as  office  buildings  and 
accompanying  parking  lots,  since  we  do 
not  expect  significant  contamination 
from  process  operations  to  occur  there. 

Group  I  storm  water  dischargers 
would  be  required  to  submit  NPDES 
applications  that  comply  with  all  the 
requirements  of  §5  122.4  and  122.53(d), 
and  EPA  consolidated  permit 
application  Forms  1  and  2c  (see  45  FR 
33516),  with  one  exception.  We  propose 
to  delete  the  requirements  in 
§  122.53(d)(7)(iii)  that  applicants  report 
quantitative  data.  Group  I  dischargers 
would  be  required  only  to  indicate  in 
Items  V-B  and  V-C  of  Form  2c  whether 
they  believe  any  of  the  listed  pollutants 
are  present  or  absent  and  briefly 
describe  why.  Applicants  would  not  be 
required  to  test  for  pollutants  that  they 
believe  to  be  present.  Elsewhere  in 
today's  Federal  Register  we  are 
proposing  to  suspend  these  same 
provisions  pending  issuance  of  final 
rulemaking  on  this  proposal. 


Because  many  storm  water  discharges 
may  prove  to  be  minor  sources  of 
pollution.  EPA  does  not  believe  that 
such  dischargers  should  be  required  to 
bear  the  cost  of  testing  for  pollutants 
listed  in  Items  V-B  and  V-C  of  Form  2c. 
Applicants  must  still  test  for  those 
pollutants  listed  in  Item  V-A  of  Form  2c 
(see  §  122.53(d)(7)(i)).  This  testing  is  less 
expensive  than  the  testing  required  for 
Items  V-B  and  V-C.  The  testing  data 
submitted  under  Item  V-A  may  alert  a 
permit  writer  to  the  possible  significant 
pollution  problems,  and  thus  prompt  a 
request  for  testing  or  additional 
information.  EPA  expects  to  provide 
guidance  to  aid  permit  writers  in  issuing 
general  permits  for  many  of  the 
discharges  within  Group  I  based  upon 
the  information  they  receive  through 
these  revised  requirements. 

•  Group  II 

The  second  group  consists  of  all  point 
source  storm  water  discharges  required 
to  be  permitted  under  §  122.57  that  are 
not  included  in  Group  I  (for  example, 
point  source  runoff  from  office  buildings 
or  parking  lots  physically  separate  from 
industrial  areas).  In  general,  the  storm 
water  discharges  included  in  Group  II 
are  less  likely  than  those  in  Group  I  to 
create  significant  pollution  problems. 
Moreover,  the  potential  numbers  of 
discharges  falling  into  Group  11  is  even 
greater  than  those  in  Group  I. 
Accordingly,  EPA  proposes  to  further 
reduce  the  information  these  dischargers 
must  submit  to  the  permitting  authority. 
The  proposed  rules  would  require  only 
basic  information  to  identify  the  type, 
number,  and  location  of  Group  II  storm 
water  discharges.  Testing  for  pollutants 
listed  in  Item  V  would  be  eliminated. 
Group  II  dischargers  would,  however, 
submit  all  of  Form  1  of  the  NPDES 
consolidated  permit  application,  except 
for  Item  XI  (§  122.4(d))  which  requires  a 
topographic  map  of  the  permitted  area. 
Since  our  primary  purpose  in  requesting 
information  from  Group  II  dischargers  is 
to  obtain  general  identification 
information,  the  detail  provided  by  a 
topographic  map  is  not  necessary  at  this 
time. 

In  addition,  the  only  requirements  of 
Form  2c  that  are  applicable  to  Group  11 
discharges  would  be  Items  I  and  II-B 
(see  S:  122.53(d)(1),  (d)(3).  and  (d)(4). 
indicating  the  location  and  flow  of  each 
storm  water  outfall,  the  name  of  the 
receiving  water,  and  any  treatment 
being  done.  These  requirements  would 
enable  EPA  to  identi^  and  locate  storm 
water  outfalls  and  to  confirm  that  such 
discharges  should  not  be  regulated  as 
Group  I  discharges.  Group  II  permit 
applicants  would  also  have  to  complete 
the  requirements  of  Item  IX  (see 


S  122.6(d)).  certification  of  the  permit 
application.  All  other  provisions  of  Form 
2c  (Items  D-A.  III.  IV.  V,  VI.  VU,  and 
Vni)  would  be  deleted.  Thus,  for  Group 
n  permit  applicants,  we  would  delete 
the  requirements  of  9  122.53(d)(2),  (d)(5). 
(d)(6).  (d)(7).  (d)(9).  (d)(10).  (d)(ll).  and 
(d)(12)).  Elsewhere  in  today's  Federal 
Register  we  are  proposing  to  suspend 
the  same  provisions  pending  final 
rulemaking  on  this  proposal.  Again, 
permit  writers  would  retain  the 
authority  to  require  additional 
information. 

Flow  Information 

For  the  purposes  of  §  122.53(d)(3),  EPA 
proposes  that  both  Group  I  and  Group  II 
storm  water  discharges  be  allowed  to 
estimate  the  average  flow  of  their 
discharge  based  on  actual  prior 
experience  and  to  indicate  the  rainfall 
event  on  which  the  estimate  is  based. 
Since  storm  water  generally  flows 
intermittently  or  seasonally,  it  would  be 
difficult  to  report  average  flows 
accurately  as  required  by  §  122.53(d)(3). 

Signatories 

Section  122.6(a)  and  (b)  specify  who  is 
required  to  sign  permit  applications. 
EPA  proposes  to  amend  §  122.6(b)  to 
allow  permit  applications  for  Group  II 
storm  water  dischargers  to  be  signed  by 
a  duly  authorized  representative  of  the 
person  or  position  identified  in 
§  122.6(a]  as  responsible  for  signing 
applications.  Storm  water  discharges 
would  thus  be  treated  like  Class  II  UIC 
wells.  Group  II  storm  water  dischargers 
are  large  in  number,  yet,  as  a  group, 
much  less  complex  than  most  point 
source  discharges.  While  EPA  continues 
to  believe  that  Group  II  storm  water 
discharges  should  continue  to  be  treated 
as  point  sources  regulated  under  the 
NPDES  program,  we  believe  that  this 
regulation  should  be  no  more 
burdensome  than  needed  to  protect  the 
environment. 

Application  Deadlines 

EPA  proposes  that  existing 
unpermitted  storm  water  dischargers  be 
given  six  months  from  the  date  new 
final  storm  water  regulations  are  issued 
to  submit  applications.  For  a  discharged 
designated  by  the  Director  as  a  "storm 
water  discharge"  under  §  122.57(c),  the 
application  would  be  due  six  months 
from  the  date  of  notification  of  its 
designation.  This  will  allow  storm  water 
dischargers  sufficient  time  to  gather  and 
submit  any  information  that  final 
regulations  may  require,  yet  avoid  the 
premature  collection  and  submission  of 
information  which  ultimately  may  not  be 
required. 
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Multiple  Dischargers 

As  in  the  current  regulations 
(§  122.57(a)),  the  Director  may  issue  one 
permit  covering  any  and  all  storm  water 
dischai;ge£  which  are  part  of  a  storm 
water  discharge  system.  We  propose  to 
revise  this  section  to  clanfy  that,  where 
there  is  more  than  one  owner  or 
operator  of  such  discharges,  each  must 
be  identified  in  an  ai^lication  form 
submitted  by  the  owner  or  operator  of 
the  portion  of  the  system  discharging 
directly  into  waters  of  the  U.S.  Any 
permit  written  to  cover  more  than  one 
owner  or  operator  must  identify  the 
limitations  applicable  to  each  discharge 
and  could  not,  without  the  source's 
consent,  impose  limitations  on  a  source 
for  discharges  from  another  source. 

B.  Signatories— Reports  (40  CFR 
122.6(b)(2)/ 

Section  122.6(b)(2)  requires  all  reports 
and  other  information  required  by  an 
NPDES  permit  to  be  signed  by  a 
principal  executive  officer  of  a 
corporation  or  by  a  duly  authorized 
representative  of  the  executive  ofricor. 
Such  representatives  must.  howp\  cr, 
have  responsibility  for  the  overall 
operations  of  the  regulated  facility  or 
activity.  EPA  proposes  additionally  to 
allow  an  individual  or  position  ha\  ing 
overall  responsibility  for  environmental 
matters  for  the  company  to  be 
authorized  as  a  representative.  Many 
companies  have  environmental 
managers  who  are  responsiljle  for 
ensuring  compliance  with  en\ironmen1a! 
laws.  "Hiese  managers  are  often  in 
charge  of  the  persoiuiel  who  do  the 
monitoring  and  sampling  and  should 
best  be  able  to  judge  the  accuracy  and 
completeness  of  NPDES  reports.  Such 
individuals  must  have  overall 
responsibility  for  environmental  matters 
for  the  facility  or  activity,  thus  ensuring 
high  level  attention  to  the  facility's 
monitoring  and  reporting 
responsibilities, 

C.  XPDES  Application  Regujre.-rn'nis 
cud  Toxic  Control  Strategy  (40  Ch'li 
122.15,  122.53.  122.61.  122.62) 

Several  sections  of  the  consolidated 
permit  regulations  establish  EPA's 
strategy  for  the  control  of  toxic 
pollutants  through  the  NPDES  permit 
process.  The  primary  mechanism  for  the 
identification  of  discharges  of  toxic 
pollutants  is  the  NfPDES  application 
form.  The  consolidated  permit 
regulations  and  NPDES  Form  2c 
(specifically,  Items  V  and  VT  of  the  form) 
require  that  existing  industrial 
dischargers  submit,  in  their  applications 
for  renewal,  quantitative  and  qualitative 
data  for  certain  pollutants  discharged. 


used  or  produced  at  their  facilities  (40 
CFR  122.53(d)  (7),  {9).  and  (10)].  Section 
122.53(d)(7)  requires  the  submission  of 
quantitative  data  obtained  through 
analysis  of  the  applicant's  discharge. 
Certain  mandatory  testing  is  required 
for  process  discharges  from  primary 
industry  categories.  In  addition,  all 
dischargers  are  required  to  test  for  any 
pollutant  listed  in  the  Appendices  to 
Part  122  which  they  have  reason  to 
believe  may  be  present  in  their 
discharges.  Section  122.53(d)(9)  requires 
that  the  applicant  list  the  toxic 
pollutants  it  uses  or  expects  to  use  or 
manufacture  during  the  next  five  ypars 
Section  122.53(d){10)  requires  the 
applicant  to  include  descriptive 
information  on  pollutants  that  it  has 
reason  to  believe  will  exceed  certain 
\alues  during  the  next  five  yenrs 

Section  122.62{e)(lHii)  requires  the 
Director  to  set  limitations  in  a  permit  to 
control  all  toxic  pollutants  which  the 
discharger  does  or  may  use  or 
manufacture  as  an  intermediate  or  fnHi 
product  or  by-product.  Section  122  61(a) 
imposes,  as  a  permit  condition,  a  burden 
on  all  existing  manufactunnjj 
commercial,  mining  and  silvirulturai 
dischargers  to  notify  the  Director  as 
soon  as  tliey  know  or  have  reason  to 
believe  that  they  will  be  disch.irging  any 
toxic  pollutant  not  limited  in  the  ptjrrait 
in  amounts  above  specified  "notification 
levels"  (generally  lon  ^g/1  nr  5  times  the 
maximum  value  reported  in  the 
application,  whichever  is  higher) 
Permittees  must  also  notify  the  Director 
when  they  have  begun  or  expect  to 
begin  to  use  or  manufacture  any  toxic 
pollutant  not  reported  in  the  permit 
application.  |§  122.61(a)(2)),  Based  on 
such  new  use  or  manufacture  of  toxic 
substances.  §  122.15(a)(5)(ix)  authorizes 
EP.A  to  modify  an  NPDES  permit. 

EPA  is  proposing  extensive  revisions 
to  these  sections  to  elimmate 
unnecessary  and  burdensome  testing 
and  reporting  requirements  on  NPOFS 
applicants  and  permittees.  As  p.irt  of  the 
settlement,  EPA  also  agreed  to  propose 
changes  to  portions  of  the  application 
form  instructions  correspondmg  to  the 
sections  affected  by  today's  proposal 
The  Agency  is  expecting  to  propose 
further  changes  to  application 
requirements  in  the  near  future.  To 
minimize  confusion,  EPA  will  make 
revisions  to  the  application  fwrm  and 
instructions  at  one  time 

QuantitaUve  Data  RequuvnieiiLs 

Several  of  the  proposed  changes 
would  affect  the  type  and  amount  of 
information  which  must  be  submitted  m 
the  NPDES  apphcation  Form  2c.  The 
regulations  at  40  CFR  122.53(d)(7)  will 
continue  to  require  that  all  applicants 


indicate  whether  they  have  reason  to 
believe  that  toxic  pollutants  listed  in  the 
tables  of  Appendix  D  to  Part  122  wili  be 
or  are  being  discharged.  In  requesting 
this  quantitative  data,  however.  EPA 
proposes  to  establish  a  threshold  levei 
at  or  above  which  applicants  will  be 
required  to  test  for  the  presence  of  such 
pollutants.  Below  this  leveL  applicants 
have  the  option  eitiier  to  explain  why 
they  expect  the  pollutant  to  be 
discharged  or  to  report  quantitatne 
data   In  establishing  this  cut-off  le\ei  for 
testins  purposes,  we  are  minimizing  the 
burdfm  of  analytical  requirements  on 
permittees,  while  still  providing  permit 
writers  with  sufficient  infarmation  to 
evaluate  accurately  a  dischargei  s 
effluent  and  to  impose  adequate 
limitations. 

For  those  pollutants  listed  in  Tables  II 
and  in  of  Appendix  D  (the  toxic 
pollutants  and  total  phenols) 
(§  122,,=i:5;dl(7)li!;HAM,  E]''A  woul.i 
require  permit  applicants  to  report 
cjLiantitalive  data  for  pollutants  the\ 
expect  to  be  dischart'ed  m 
concentrations  of  100  ng,  I  or  p,-.-ts  [vr 
billion  (ppb)  or  greater,  with  the 
exception  of  four  pollutants  fur  which 
the  threshold  is  500  ppb  or  greater.  This 
cut-off  does  not  apply  to  process 
discharges  from  applicants  m  the 
primary  industry  categories  for  which 
applicants  must  still  report  quantitative 
data  as  specified  in  §  122.53(d)(7Mii)  and 
Appendix  D  to  Part  122 

EPA  believes  that  100  pptj  is  a 
reasonable  thi^shold  level.  Insufficient 
information  is  availaiile  to  set  different 
threshold  limits  accurately  for  each 
toxic  pollutant  which  potentially 
requires  testing  EP.'X  therefore  set  a 
level  at  nhich  discharges  n,a>  be  a 
concern  for  at  least  a  suhstantial 
number  of  poliufarts  EPA  \*ater  qu.iiity 
criteria  indicate  that  manv  of  the 
pollutants  requiied  to  be  ana!\T.i-J  art- 
known  to  cause  S'gr.'.ficant  advei-se 
impact  to  aquatic  organisms  and  human 
health  at  levels  of  100  ppb  or  less.  Of 
course,  in  imposing  water  quality  based 
effluent  limitations  permit  wntfrs 
should  consider  stream  flow,  mi\<ng 
zones,  and  other  s'te-specific  factors 
but  these  factors  should  l>e  evaluated  in 
connectum  with  the  quantitative  data 
for  a  given  discharge.  In  additiun.  t>.i.M'd 
on  an  assessment  of  Gas 
Chromatography /Mass  Spec  tnjmi  try 
(CC/NfSj  methods  624  and  625.  pro(Xjscri 
by  EPA  on  December  3,  1979,  44  VR 
6f»4b4,  the  Agency  has  determined  that 
IM  ppb  represents  a  technically 
achievable  level  of  measurement  for 
most  toxic  pollutants.  For  those  toxic 
pollutants  in  GC/MS  methods  824  and 
625  with  method  detection  limits  of  10 
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ppb  or  less,  EPA  allowed  a  factor  of  10 
or  more  for  analytical  variability  at  the 
lower  concentration  levels.  The  Agency 
finds  this  factor  of  10  to  be  a 
conservative  estimate  of  analytical 
variability  based  on  our  experience  in 
using  GC/MS  to  analyze  hundreds  of 
wastewater  samples  during  Effluent 
Guidelines  Division  industrial  surveys. 
EPA  has  determined,  using  these  same 
criteria  for  evaluating  toxic  pollutants, 
that  in  the  case  of  four  pollutants 
(acrolein,  acrylonitrile,  2,4- 
dinitrophenol,  and  2-methyl-4,6- 
dinitrophenol)  a  higher  threshold  level  is 
appropriate.  Since  these  four  pollutants 
have  method  detection  limits  of  100-250 
ppb  (see  44  FR  69464).  EPA  has  raised 
the  threshold  level  (for  application  form 
piuposes)  for  these  four  pollutants  to  500 
ppb.  A  factor  of  10  is  not  used,  nor  is  it 
appropriate  at  these  higher 
concentration  levels,  since  there  is  less 
analytical  variabihty  at  500  ppb. 

EPA  solicits  comments  on  additional 
pollutants  for  which  the  100  ppb  cut-off 
level  may  be  either  too  high  or  too  low. 
and  requests  supporting  data  indicating 
a  more  appropriate  level  for  these 
pollutants. 

The  100  ppb  level  is  intended  only  to 
be  a  threshold  level  for  application 
purposes.  It  does  not  mean  that  permit 
limitations  should  necessarily  be  set  for 
pollutants  present  at  100  ppb,  or  that  it 
may  never  be  appropriate  to  set 
limitations  below  this  level.  The 
submission  of  quantitative  data, 
whether  under  §  122.53(d)(7){iii), 
(d)(7)(ii)  (for  specified  GC/MS 
fractions),  or  otherwise,  does  not 
automatically  trigger  the  establishment 
of  effluent  limitations  for  the  pollutants 
reported.  Before  setting  technology- 
based  hmitations  on  pollutants  present 
in  a  discharger's  effluent  at  any  level, 
the  permit  writer  must  consider  whether 
the  appropriate  technology  can  reduce 
the  pollutants  in  question  to  that  level. 
and  whether  the  analytical  uncertainty 
and  variability  that  may  exist  are  so 
significant  that  the  imposition  and 
enforcement  of  specific  limitations  at 
that  level  may  be  unreasonable. 

For  those  pollutants  hsted  in  Table  IV 
of  Appendix  D  (certain  conventional 
and  nonconventional  pollutants) 
(§  122.53(d)(7)(iii](B)),  EPA  proposes  that 
applicants  submit  quantitative  data  only 
for  those  pollutants  which  are  either 
directly,  or  indirectly  through  means  of 
an  indicator,  limited  in  an  effluent 
limitations  guideline  applicable  to  the 
point  source  category.  A  different 
threshold  level  has  been  established  for 
this  group  of  pollutants  because  a 
numeric  threshold  level  is  inappropriate 
for  many  of  these  pollutants  (e.g.,  color, 


fecal  coliform,  radioactivity).  Here  the 
effluent  limitations  guidelines  will 
indicate  to  permit  writers  which 
pollutants  are  of  concern.  As  with  the 
toxic  pollutants,  applicants  would  still 
be  required  to  indicate  any  pollutant  in 
this  section  believed  to  be  discharged  on 
a  routine  basis  and,  at  a  minimum, 
explain  why  the  pollutant  is  expected  to 
be  discharged. 

Section  122.53(d)(7)(i)(B)  authorizes 
the  Director,  upon  the  request  of  the 
permittee,  to  waive  the  reporting 
requirements  for  pollutants  listed  in 
paragraph  (d)(7)(i)(A)  of  §  122.53.  EPA 
proposes  to  revise  the  language  of  this 
section  to  clarify  that  in  order  to  obtain 
such  a  waiver,  the  applicant  must 
demonstrate  that  reduced  reporting 
requirements  will  provide  sufficient 
information  to  write  adequate  permits. 
Waivers  from  the  requirement  to  test  for 
pollutants  listed  in  Item  V-A  may  be 
requested  from  the  Director  for 
individual  facilities.  In  addition.  EPA 
will  consider  requests  for  eliminating 
this  testing  for  a  particular  industry 
catgory  or  subcategory.  Any  such 
request,  with  a  justification  for  the 
request,  should  be  submitted  to  the 
Director  of  the  Office  of  Water 
Enforcement  and  Permits.  For  primary 
industry  categories  or  subcategories 
EPA  will  continue  to  reevaluate  the 
mandatory  requirement  of 
§  122.53(d](7)(ii)  to  test  for  organic 
pollutants  in  the  GC/MS  fractions  listed 
under  Item  V-C  of  Form  2c  (Table  U, 
Appendix  D  to  Part  122). 

Future  Discharges 

EPA  proposes  to  delete  §  122.53(d)(9) 
and  (10)  (Item  VI  of  consolidated  permit 
application  Form  2c).  These  sections 
require  permittees  to  predict  potential 
future  use,  manufacture,  or  discharge  of 
toxic  pollutants.  EPA  initially  believed  it 
was  appropriate  to  require  applicants  to 
predict  potential  increases  in  the 
discharge  of  toxic  pollutants.  This 
allowed  permit  writers  to  set 
appropriate  limitations  at  the  time  the 
permit  was  issued  and  helped  to  ensure 
the  installation  of  necessary  treatment 
equipment  before  discharges  began. 
EPA  has  reevaluated  these  requirements 
in  light  of  its  desire  to  minimize 
regulatory  burdens  on  applicants. 
Though  prediction  of  future  discharges 
may  be  useful  information,  it  is  not 
essential  to  writing  adequate  permit 
limitations.  Permittees  still  must  notify 
the  Director  when  they  become  aware  of 
increases  in  the  discharge  of  toxic 
pollutants,  see  §  122.61(a).  Based  on  this 
information,  permits  may  be  modified  to 
impose  adequate  controls.  Elsewhere  in 
today's  Federal  Register  we  are 
proposing  to  suspend  these  provisions 


pending  issuance  of  final  rulemaking  on 
this  proposal. 

Sampling 

In  addition  to  reducing  the  testing 
required  of  applicants,  EPA  proposes  to 
allow  greater  flexibility  in  the  type  of 
samples  that  must  be  collected.  "The 
current  regulations,  in  §122.53(d)(7). 
require  that  grab  samples  be  taken  for 
pH.  temperature,  cyanide,  total  phenols, 
residual  chlorine,  oil  and  grease,  and 
fecal  coliform.  For  all  other  pollutants, 
24-hour  composite  samples  must  be 
taken.  EPA  now  proposes  to  allow  grab 
samples  in  certain  circumstances  where 
a  representative  sample  of  the  effluent 
being  discharged  is  still  assured.  EPA 
also  proposes  to  authorize  the  Director 
to  waive  composite  sampling  for  any 
outfall  for  which  an  applicant  can 
demonstrate  that  the  use  of  an 
automatic  sampler  is  infeasible  and  that 
the  minimimi  required  four  grab  samples 
will  still  yield  a  representative  sample  of 
the  discharged  effluent. 

Grab  samples  would  be  allowed  for 
effluents  from  holding  ponds  or  other 
impoundments  with  a  retention  period 
greater  than  24  hours.  In  this  situation,  a 
minimum  of  one  grab  sample  will 
generally  be  sufficient  to  ensure  a 
representative  sample.  The  grab 
samples  would  be  allowed  whether  the 
holding  ponds  were  located  at  the  end  of 
a  treatment  system,  or  were  themselves 
treatment  systems. 

Finally,  because  of  the  infrequent  and 
unpredictable  nature  of  the  discharge, 
we  propose  to  allow  grab  samples,  in 
place  of  composite  samples,  for  storm 
water  discharges.  In  this  case,  a 
minimum  of  one  to  four  grab  samples 
would  be  required  depending  on  the 
duration  of  the  discharge. 

Used/Manufactured  Pollutants 

EPA  proposes  to  delete  the 
requirement  of  §122.62(e)(i)(ii)  that  the 
Director  control,  through  effluent 
limitations  imposed  in  a  permit,  all  toxic 
pollutants  used  or  manufactured  by  a 
discharger.  The  intent  of  the  Clean 
Water  Act  is  to  control  the  discharge  of 
pollutants.  Although  facilities  often  may 
discharge  pollutants  that  are  used  in 
plant  processes  or  that  are 
manufactured  as  products  or  by- 
products, discharge  of  all  such 
pollutants  will  not  necessarily  occur. 
EPA  therefore  believes  that  the 
requirement  of  §122.62(e)(l)(ii)  is  too 
broad.  The  requirement  of 
§122.62(e)(l)(i)  to  impose  effluent 
limitations  on  all  toxic  pollutants  which 
are  or  may  be  discharged  at  levels 
greater  than  levels  that  can  be  achieved 
by  applicable  technology-based 
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treatment  requirements  should  provide 
adequate  control  of  toxic  discharges. 
Elsewhere  in  today's  Federal  Register 
we  are  proposing  to  suspend  this 
provision  pending  issuance  of  final 
rulemaking  on  this  proposal. 

Notification  of  Toxics 

Changes  are  also  proposed  to 
§122.61{a).  Section  122.61(a)  requires  an 
existing  industrial  permittee  to  notify 
the  Director  when  some  activity  has 
occurred  or  will  occur  causing  it  to 
discharge  toxic  pollutants  that  were  nol 
previously  limited  in  the  permit.  EPAs 
intent  in  imposing  this  requirement  was 
to  receive  notification  of  toxic 
discharges  that  occur  on  a  relatively 
frequent  basis  and  which  therefore  may 
be  appropriately  controlled  through 
permit  limitations.  The  proposed  change 
would  make  this  clear.  In  general,  when 
such  a  discharge  of  a  toxic  pollutant 
occurs  on  a  routine  or  frequent  basis, 
the  permittee  must  notify  the  Director  if 
that  discharge  exceeds  5  times  the  level 
reported  in  the  permit  application  form, 
or  100  ppb,  whichever  is  higher.  The 
choice  of  100  ppb  as  a  threshold  level  for 
notification  purposes  was  explained 
above  in  connection  with  the 
application  testing  requirements. 

Although  EPA's  primary  concern  i.s 
with  frequent  or  routine  toxic 
discharges,  infrequent  discharge  may 
also  be  of  concern  and  may  indicate  the 
need  for  a  closer  examination  of  the 
facility's  operation  and  maintenance. 
Therefore,  a  permittee  must  also  notify 
the  Director  when  any  one  occurrence  of 
a  discharge  exceeds  10  times  the 
reported  value  or  500  ppb,  whichever  is 
greater.  This  requirement  is  proposed  as 
new  §  122.61(a)(2).  The  notification 
requirements  of  §  122.61(a)  are  not 
intended  to  impose  on  a  permittee  a 
burden  of  continuous  monitoring 
throughout  the  term  of  the  permit. 
Rather,  if  the  permittee  discovers 
through  any  means  available  (e.g.. 
routine  monitoring  required  by  the 
permittee,  or  a  professional  judgment 
that  a  reasonable  potential  for  discharge 
exists  based  on  a  knowledge  of  changes 
in  the  facihty  or  process  operations)  that 
it  now  expects  toxic  pollutants  not 
limited  or  reported  in  the  permit 
application  to  be  discharged,  the 
permittee  must  notify  the  Director.  In 
determining  whether  a  discharge  is 
routine  or  frequent  within  the  level 
speciHed.  the  permittee  should  examine 
the  circumstances  of  the  discharge  and 
the  operations  of  its  facility  or  activity 
to  determine  whether  additional  self- 
monitoring  is  necessary  to  make  an 
accurate  determination  of  whether  it  is 
routine  or  frequent. 


We  propose  to  delete  existing 
§  122.61(a)(2)  because  its  purpose — to 
determine  the  potential  for  discharge  of 
pollutants — is  met  by  §  122.61(a)(1)  and 
proposed  new  §  122.61(a)(2).  and 
because  the  added  requirement  to  report 
all  new  toxics  used  or  manufactured  is 
unnecessarily  burdensome.  Finally,  we 
propose  to  delete  §  122.15(a)(5)(ix)  to 
correspond  with  the  deletion  of 
§§  122.61(a)(2)  and  122.62(e)(l)(ii). 

D.  Deferral  of  Hearing  on  New  Source 
Determination  (40  CFR  122.53(hj(4J/ 

The  existing  rules  (§  122.53(h))  allow 
the  Regional  Administrator  to  defer  any 
requested  evidentiary  hearing  on  a 
tentative  new  source  determination  until 
a  final  permit  decision  is  made.  EPA 
proposes  to  amend  this  rule  to  preclude 
deferral  of  the  hearing  unless  all  parties 
agree.  An  early  hearing  will  resolve 
issues  relating  to  the  performance 
standards  that  the  plant  must  be 
designed  and  constructed  to  meet  and 
the  scope  of  EPA's  obligations  under  the 
National  Environmental  Policy  Act 
(NEPA).  To  defer  these  issues  to  the 
permit  issuance  stage  (which  may  be 
years  after  the  new  source 
determination),  raises  the  possibility 
that,  at  that  time,  it  may  be  inordinately 
expensive  to  alter  the  facility  to  meet 
standards,  or  that  alternatives  EPA  must 
consider  under  NEPA  may  no  longer  be 
available.  When  these  considerations 
are  not  present,  on  the  other  hand,  a.nd 
the  parties  do  not  object,  it  may  be  more 
efficient  to  consolidate  the  hearing  on 
the  permit  with  the  hearing  on  the  new 
source  determination.  The  proposed  rule 
would  still  allow  this  to  be  done. 

E.  Construction  Prohibition 

{§  122.66(c)(4).  (c)(5)) 

In  issuing  permits  to  "new  sources" 
(see  §  122.3  for  definition)  in  States 
without  approved  NPDES  programs. 
EPA  must  comply  with  NEPA.  NEPA 
requires,  among  other  things,  the 
preparation  of  an  environmental  impact 
statement  (EIS)  on  any  major  federal 
action  significantly  affecting  the 
environment.  Existing  §  122.66(c)  (4)  and 
(5)  prohibit  the  construction  of  a  new 
source,  for  which  an  environmental 
impact  statement  is  required,  before 
EPA  completes  its  review  of 
environmental  impacts  under  NEPA. 
unless  the  applicant  signs  an  agreement 
to  comply  with  appropriate  NEPA-based 
requirements  or  the  Regional 
Administrator  makes  a  finding  that  such 
construction  will  not  cause  significant  or 
irreversible  adverse  environmental 
impact. 

Many  dischargers  and  applicants 
have  questioned  EPA's  legal  authority  to 
adopt  and  enforce  a  ban  on 


construction.  The  ban  was  originally 
intended  to  ensure  that  EPA  was  not 
deprived,  at  the  time  of  issuing  a  permit, 
of  the  ability  to  consider  all  alternatives 

to  the  proposed  action,  including 
alternative  sites  or  not  constructing  the 
discharging  source  at  all.  Those 
objecting  to  the  ban  have  argued  that 
the  Clean  Water  Act  regulates 
discharges,  not  construction,  and  thai 
EPA  is  without  authority  to  adopt  a 
prohibition  against  construction  in  its 
regulations. 

EPA  has  carefully  considered  these 
arguments  and  has  decided  to  rescind 
the  ban.  In  contrast  to  other  federal 
regulatory  statutes  (such  as  the  Atomic 
Energy  Act.  42  U.S.C.  2011  et  seq.].  the 
Clean  Water  Act  does  not  regulate 
construction  of  facilities,  only 
discharges  from  them.  See  Section  301. 
Accordingly,  if  an  applicant  began 
construction  in  defiance  of  EPA's  ban, 
the  enforcement  remedies  under  Section 
309  of  the  Clean  Water  Act  would  not 
apply.  EPA  proposes  to  delete  this 
prohibition  entirely.  (For  a  discussion  of 
EPA's  authority  to  condition  permits 
based  on  NEPA.  see  Section  F  of  this 
preamble,  infra.)  Elsewhere  in  today's 
Federal  Register  we  are  prciposing  to 
delete  the  same  provisions  pending 
issuance  of  final  rulemaking  on  the 
proposal. 

Although  EPA  proposes  to  lift  the 
construction  ban,  applicants  should  bear 
in  mind  that  the  Agency  will  fully 
discharge  its  NEPA  obligations  for  any 
discharge  associated  with  a  new  source. 
Accordingly,  the  regulation  would  state 
that  if  construction  commences  before 
EPA  completes  any  required  NEPA 
review,  EPA  will  not  consider  in  the 
permit  issuance  process  any  costs  which 
the  applicant  might  incur  in  restoring  the 
site  or  in  altering  construction  plans. 
Before  beginnmc  construction,  the 
owner  or  operator  of  a  facility  that  may 
be  a  new  source  still  must  submit 
sufficient  information  to  the  Regional 
Administrator  to  enable  him  to  make  an 
initial  new  source  doterminatinn,  see  40 
CFR  122.53[h)(2)(i).  We  stronglv 
recommend  that  all  applicants  submit 
such  information,  us  well  as  their  permit 
applications,  sufficiently  early  to  enable 
NEPA  review  to  be  completed  prior  to 
the  commencement  of  construction. 
Simple  prudence  dictates  that  a  project 
should  not  be  constructed  in  the  face  of 
potential  unresolved  issues  relating  to 
siting,  design,  and  construction.  These 
issues  can  and  should  be  resolved 
through  early  NTIPA  review  by  the 
Regional  Administrator. 
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F.  Incorporation  of  SEP  A  Conditions  in 
NPDES  Permits  (40  CFR  i2Z  12(g). 
122.62(d),  122.66.  124.65) 

We  are  proposing  fo  revise 
§  §  122.12(g),  122.62fd}(9).  and 
122.66(c)(3)  to  make  clear  that  the 
National  Environmenta)  Policy  Act 
(N'EPA)  cannot  be  used  to  review 
effluent  limitations  or  other 
requirements  established  under  the 
Clean  Water  Act  or  to  set  such  effluent 
limitations.  Section  511lcM2)  of  the 
CWA  expressly  prohibits  the  use  ot 
NEPA  for  such  purposes.  Sections 
122.12(gJ.  122-62(d)(9),  and  122.66(c)(3) 
would  make  clear  in  accordance  with 
the  Settlement  Agreement  in  NTUDC  v 
EPA  that,  in  all  other  respects,  the 
regulations  take  no  position  on  the 
circumstances  under  which  NEP.A 
conditions  (other  than  effluent 
limitations)  may  be  imposed  in  N'PDES 
permits. 

New  §  124,85(e)  would  provide  that 
evidence  on  environmental  impacts  of  a 
facility  may  be  submitted  at  a  hearing 
for  a  new  source  subject  to  NEPA  if  the 
evidence  wouJd  be  relevant  to  the 
Agency's  obHgations  under 
§  122.66(c)(3).  That  section,  m  turn, 
requires  EPA,  to  tbe  extent  aDowed  by 
law,  to  conduct  an  evahiatkHi  of 
signiHcant  enviioninental  impacts  of  the 
proposed  action.  Thus,  the  scope  of  the 
evidence  on  environmental  impacts 
admissible  at  an  NPDES  hearing  turns 
ultimately  on  the  scope  of  the  analysis 
required  by  NEPA. 

In  order  to  minimize  delay  and 
duplication  of  effort,  §  124.85(e)  also 
would  provide  that  where  a  source 
holds  a  Bnal  RCRA,  PSD.  UIC,  or  ocean 
dumping  permit,  no  evidence  may  be 
admitted  or  cross-examination  allowed 
with  respect  to  issues  that  were 
considered  or  could  have  been 
considered  m  those  permit  proceedings, 
even  as  to  matters  that  may  have  been 
within  the  proper  scope  of  a  NEPA 
analysis.  In  such  cases,  the  Presiding 
Officer  may  (to  the  extent  required  by 
N'EPA)  instead  admit  relevant  portions 
of  the  record  of  the  PSD,  RCRA.  UIC  or 
ocean  dumping  permit  proceedings.  This 
evidence  may  be  used  to  perform  the 
balancing  of  costs  and  benefits  required 
byNEPA- 

The  proposal  would  also  revise 
S  124.121(f)  to  make  §  124.d5(d)(21  and 
(e)  applicable  to  panel  hearings.  The 
purpose  of  proposed  \  124.85(e)  is  to 
provide  a  limited  res  judicata  effect  in 
NPDES  permit  proceedings  to 
determinations  in  related  RCRA.  PSD. 
UIC,  or  ocean  dumping  permit 
proceedings.  EPA  does  not  believe  that 
the  limited  appficabiKty  of  NEPA  to  new 
source  NPDES  permit  proceedings 


provided  in  }  511(c)  was  intended  by 
Congress  to  provide  a  vehicle  for 
wholesale  reexamination  of 
determinations  made  by  EPA  under 
other  statutes  to  which  NEPA  plainly 
does  not  apply.  For  example.  PSD 
determinations,  like  all  EPA 
determinations  under  tbe  Clean  Air  Act 
are  exempt  from  NEPA's  EIS 
requirements  by  statute.  (See  section 
7(c)(1)  of  the  Energy  Supply  and 
Environmental  Coordination  Act.  15 
use.  7g3{c)(l)).  Other  EPA  actions 
have  been  uniformly  held  by  courts  not 
to  be  subject  to  the  EIS  requirements. 
[See,  e.g..  Wyoming  v.  Hathcnvav,  525 
F,2d  66  (10th  Cir.  1975).) 

EPA"s  proposal  also  would  minimize 
duplication  of  effort  and  the  waste  of 
time  and  resources  that  attend 
relitigation  of  the  same  or  similar  issues 
in  two  or  more  agency  proceedings.  This 
approach  would  help  carry  out 
Congress'  directive  in  Section  icn(f)  of 
the  CWA  that  "the  procedures  utilized 
for  implementing  this  Act  shall 
encourage  the  drastic  minimization  of 
paperwork  and  interagency  decision 
procedures,  and  the  best  use  of 
available  manpower  and  funds,  so  as  to 
prevent  needless  duplication  and 
unnecessary  delays  at  all  levels  of 
government." 

G.  Compliance  Schedule  Prohibition  140 
CFR  122.10(o)f2)) 

Existing  §  122.1Cl{a)(2)  prohibits 
schedules  of  compliance  in  the  first 
permits  for  new  sources,  new 
dischargers,  and  recommencing 
dischargers.  These  sources  must  have  in 
operating  condition  and  "start  up"  all 
necessary  control  equipment  before  they 
begin  discharging,  and  they  must  comply 
with  requirements  within  the  shortest 
feasible  lime,  not  to  exceed  90  days. 
(See  section  122,86(dM4).)  However. 
water  quality  standards,  effluent 
limitations  guidelines,  and  other  CWA 
requirements  may  be  issued  or  revised 
shortly  before  tbe  source  is  to  begin 
discharge.  In  these  cases,  a  source 
should  be  allowed  a  period  of  time  to 
come  into  comphance  with  the  newly 
issued  or  revised  requirements.  The 
proposed  amendment  would  allow  a 
schedule  of  compliance  if  any  such 
requirements  are  issued  or  revised  less 
than  three  years  before  commencement 
or  recommencement  of  discharge:  but 
new  sources  or  new  dischargers  would 
qualify  for  a  schedule  only  if  the  new  or 
revised  requirement  was  issued  after 
construction  began.  Of  course,  the 
proposed  regulation  cannot  authorize 
EPA  or  a  State  to  issue  a  permit  with  a 
schedule  of  comphance  extending 
beyond  a  statutory  deadline  under  tbe 


CWA.  Bethlehem  Steel  Corp.  v.  Train. 
544  F.2d  657  (3rd  Or.  1976). 

H.  Proper  Operation  and  Maintenance 
(40  CFR  122.7(e)) 

Section  122.7(c)  requires  the  permittee 
to  properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 
control  which  are  installed  or  used  by 
the  permittee  to  achieve  compliance 
with  permit  conditions.  Tbe  provision 
defines  "proper  operation  and 
maintenance"  to  include  effective 
performance,  adequate  funding, 
adequate  operator  staffing  and  training, 
and  adequate  laboratory  controls, 
including  appropriate  quality  assurance 
procedures. 

EPA  proposes  to  amend  this  section  to 
eliminate  most  of  these  examples  of 
proper  operation  and  maintenance.  This 
does  not  imply  that  these  examples  are 
not  elements  of  fHroper  operation  and 
maintenance.  Rather,  the  proposed 
change  would  provide  fadlrties  and 
sources  with  greater  flexibility  ni 
establishing  internal  plant  management 
procedures  to  asaure  that  proper 
operation  and  maintenance  is  achieved. 
Adequate  quality  assurances  in 
laboratory  testing  and  analyses  are  of 
particular  importance  in  maintaining  the 
integrity  of  the  self-monitoring 
requirements  of  the  NPDES  program. 
Therefore,  the  reference  to  adequate 
laboratc^  controls  will  be  maintained. 

EPA  also  proposes  to  amend  the  last 
sentence  of  §  122.7(e)  to  clarify  that  this 
provision  is  not  intended  to  require  the 
installation  of  back-up  equipment,  but 
rather  to  require  operation  of  back-up 
equipment  which  is  installed  by  a 
permittee,  where  operation  of  such 
equipment  is  necessary  to  achieve 
compliance  with  tfie  conditions  of  the 
permit. 

/.  Notice  of  Physical  Alterations  or 
Additions  (40  CFR  122.7(I)(ljj 

Section  S  122J(I)  requires  permittees 
to  give  notice  as  soon  as  possible  of 
"any  planned  physical  alterations  or 
additions  to  the  permitted  facility," 
whether  or  not  the  change  will  require  a 
permit  moihcBcation  or  will  result  in  a 
permit  violation.  However,  many 
industrial  fadhties  frequently  undergo 
physical  alteration  or  addition.  Often 
such  changes  are  minor  and  have  little 
or  no  impact  on  a  i>ennittee'9  discharge. 
EPA  has  evaluated  die  requirement  of 
§  122.7(1)  in  li^t  of  these  concerns  and 
in  light  of  its  goal  of  minimizing 
reporting  reqviraiients  on  the  regulated 
community.  EPA  bebeves  that  a 
requirement  to  report  all  physical 
changes  to  a  facility,  regardless  of  the 
effect  on  the  permittee's  discharge,  is 
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unnecessarily  burdensome.  Instead  we 
propose  that  a  permittee  be  required  to 
report  only  those  changes  or  additions 
which  could  significantly  change  the 
nature  or  increase  the  quantity  of 
pollutants  being  discharged,  and  for 
which  we  would  not  otherwise  receive 
notice  through  compliance  reporting  for 
pollutants  limited  in  the  permit  or  toxic 
notification  under  §  122.61.  This  should 
significantly  decrease  reporting 
requirements  on  permittees,  yet  continue 
to  provide  the  Agency  with  appropriate 
information  to  determine  permit 
violations  or  circumstances  indicating  a 
need  for  permit  modifications. 

/.  Bypass  (40  CFRl22.60(g)j 

Section  122.60(g)(2)  provides  that  a 
permittee  may  allow  any  bypass  which 
does  not  cause  effluent  limitations  to  be 
exceeded,  but  only  if  the  bypass  is  for 
essential  maintenance  to  assure  efficient 
facility  operations.  In  all  other  cases,  a 
bypass  is  prohibited  and  enforcement 
action  may  be  taken  unless  certain 
conditions  are  satisfied.  Among  these  is 
the  condition  that  there  be  no  feasible 
alternatives  to  the  bypass.  This  "no 
feasible  alternative"  condition  is  nut 
satisfied  if  the  permittee  could  have 
installed  adequate  back-up  equipment  to 
prevent  a  bypass  which  occurred  during 
normal  periods  of  equipment  downtime 
or  preventive  maintenance. 

EPA  proposes  to  amend  the  bypass 
provision  to  eliminate  the  restriction 
which  prohibits  bypass  except  where 
necessary  for  essential  maintenance 
purposes.  This  would  allow  any  bypass 
which  does  not  cause  a  violation  of 
permit  effluent  limitations  or  other 
permit  condifions.  EPA  believes  that  as 
long  as  a  permittee  complies  with  the 
effluent  limitations  in  its  permit,  specifiL 
methods  of  treatment  should  not  be 
required. 

Except  for  discharges  of  produced 
water  from  offshore  oil  and  gas 
exploraHon  and  production  facilities,  the 
amendment  would  require  permittees  to 
monitor  all  affected  discharge  points  at 
the  time  of  any  bypass  to  assure 
compliance  with  permit  limitations.  The 
oil  and  gas  industry  has  pointed  out  the 
difficulty  and  expense  of  monitoring  at 
the  site  of  offshore  facilities.  Cost  is  a 
particular  concern  because  samples 
must  be  transported  onshore  for 
analysis.  In  order  to  minimize  the 
burden  of  monitoring  for  offshore 
facilities,  EPA  proposes  to  authorize  the 
Director  to  waive  these  additional 
monitoring  requirements  for  offshore  oil 
and  gas  exploration  and  production 
facilities  where  the  permittee  can 
demonstrate  that  effluent  limitations 
will  not  be  exceeded  during  bypas 
periods. 


EPA  also  proposes  to  revise  the 
second  sentence  of  S  122.60(g)(4)(i)(B)  to 
make  it  clear  that  permittees  need  not 
install  back-up  equipment  in  all  cases 
merely  because  such  equipment  could 
prevent  the  need  for  bypass.  The 
restricfion  will  apply  only  if  back-up 
equipment  should  have  been  installed  m 
the  exercise  of  reasonable  engineering 
judgment  to  prevent  bypass  during 
normal  periods  of  equipment  downtime 
or  for  preventive  maintenance. 

K.  Upsets  for  Water  Quality  Standards- 
based  Limits  (40  CFR  122.60(h)) 

Existing  §  122.60(h)  provides  an 
affirmative  defense  in  an  enforcement 
action  if  the  discharger  shows  that 
noncompliance  with  technology-basud 
effluent  limitations  resulted  from  factors 
beyond  the  reasonable  control  of  the 
discharger.  The  courts  have  ruled  that 
El'A  must  allow  for  "upsets"  in  applying 
technology-based  effluent  limitations 
because  the  technology  that  underlies 
those  limitations  is  inherently  subject  to 
failure  for  reasons  beyond  the  control  of 
the  operator.  See  Marathon  Oil  v.  EPA. 
564  F.d  1253  (9th  Cir.  1977).  Althoufih  the 
same  rationale  does  not  apph  [o 
effluent  limitations  based  on  water 
quality  standards.  EPA  sees  no  reason 
to  penalize  a  discharger  that  can  prove 
that  an  upset  occurred  and  that  w.iter 
quality  standards  were  met  despite  its 
non-complying  discharge.  By  deleting 
the  words  "technology-based"  from 
§  122.60(h)(1),  EPA  would  extend  the 
upset  defense  provided  by  §  122.f)0(h)  to 
encompass  violations  of  permit 
conditions  based  on  water  quality 
standards.  However,  §  122.60(h)(4)  limits 
this  defense  to  circumstances  in  which 
the  discharger  can  show  that  the 
violation  of  such  permit  conditions  was 
not  accompanied  by  a  violation  of  the 
water  quality  standards. 

The  proposed  rules  also  clarify  the 
showing  necessary  to  prove  that  an 
upset  occurred.  The  existing  rules 
require  a  discharger  to  pro\  e  that  an 
upset  occurred  and  that  "the  permittee 
can  identify  the  specific  cause(s)  of  the 
upset  *  *   •  ."  In  some  cases,  overly 
hteral  application  of  this  requirement 
would  require  a  discharger  to  produce  a 
level  of  proof  that  it  is  not  scientifically 
possible  to  obtain.  The  deletion  of  the 
word  "specific"  from  §  122.60(h)(3)[i) 
simply  clarifies  that  the  regulation  does 
not  require  investigation  to  an 
impossible  degree  of  certainty.  There 
may  be  cases  where  biological  activity 
is  disrupted  in  a  treatment  system,  for 
example,  where  no  change  in  raw  waste 
characteristics  could  be  identified,  and 
where  a  thorough  investigation  by  the 
permitee  could  not  identify  the  precise 
cause  of  the  change  resuUing  in  the 


violation.  Such  evidence  could  be 
adduced  to  show  the  "cause"  required 
by  the  regulation,  even  though  the 
precise  cause  eluded  detection. 

Several  persons  have  inquired 
whether  a  demonstration  of  "cause"  of 
an  upset  required  under  §  lZ2.60(hl  can 
be  based  upon  circumstantial  e\idence 
rather  than  direct  evidence.  It  is  EPA's 
intent  that  any  demonstration  of  cause 
acceptable  as  proof  of  fact  in  court  be 
available  to  a  permittee  seeking  to 
utilize  the  upset  defense.  J^roof  of  fact 
may  be  made  through  circumstantinl  as 
well  as  direct  evidence.  Indeed, 
circumstantial  evidence  may  be  all  that 
is  available.  However,  it  is  not  enough 
simply  to  show  that  norma!  operating 
procedures  were  followed  at  the  time 
effiuent  limitations  were  exceeded.  The 
regulation  requires  at  least  a  thorough 
investigation  of  the  causes  of  an 
incident.  Obviously,  a  claim  of  upset 
will  be  disfavored  where  previous 
violations  ha\e  occurred  and  no  efforts 
or  insufficient  efforts  were  made  to 
identify  and  remedy  the  cause  or  causes. 

L  Toxicitybased Limits (40 CFR 
125.3(c)(4)) 

We  are  proposing  to  delete 
§  125.3(c)(4)  which  provided  that 
effluent  limitations  based  on  a  permit 
writer's  best  professional  judgment 
could  be  expressed  in  terms  of  toxicity 
provided  it  was  shown  that  the  toxicity 
hmits  reflected  the  appropriate  limits 
[e.g.,  technology  or  water  quality-based 
limits)  authorized  t>y  the  Clean  Water 
Act.  EPA  is  in  the  process  of  studying 
toxicity  testing  and  the  proper  rgle  for 
such  testing  in  the  NPDES  permit 
program.  Draft  toxicity  testing  manuals 
have  been  prepared,  and  comments 
elicited  from  various  members  of  the 
public.  Questions  have  been  raised  by 
industry  as  to  the  appropriateness  of 
setting  toxicity-based  limits,  as  to  the 
extent  to  which  effiuent  toxicity-based 
limits  can  be  correlated  with  water 
quality  standards  or  technology-based 
limits,  and  as  the  need  to  develop 
approved  measurement  protocol  for 
effluent  toxicity.  Until  EPA  has 
completed  its  review  of  the  manuals  and 
comments,  and  has  adopted  a  position 
on  whether  and  how  toxicity  testing 
should  be  used  in  the  permitting  process, 
EJ'A  does  not  recommend  that  permit 
writers  set  toxicity-based  limits  in 
permits. 

The  permit  writer  may  continue  the 
usi;  of  bioassays  and  biosurveys  (or 
other  toxicity  tests)  to  determine  the 
potential  toxicity  of  the  effiuent 
discharge  on  resident  aquatic  organisms 
in  the  receiving  water  body  for  the 
purpose  of  developing  water  quality- 
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based  permit  Hmitations  under  approved 
or  revised  State  water  qnalfty  standards. 
EPA  is  stressing  the  need  to  develop  an 
adequate  fieW  data  base  (including 
physical,  chemical  and  biological  data) 
upon  which  determinations  can  be  made 
by  the  regulatory  authority  as  to 
whether  permit  hmitations  more 
stringent  than  those  specified  in 
promulgated  effluent  guidelines  are 
needed  to  protect  designated  uses  under 
State  water  quahty  standards.  EPA  has 
published  a  permitting  policy,  "Policy 
for  the  Second  Round  Issuance  of 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  Permits 
for  Industrial  Sources,  June  2.  1982.  "that 
will  guide  EPA.  where  it  is  the 
permitting  authority,  in  setting  priorities 
for  dischargers  according  to  their  known 
or  suspected  impairment  of  designated 
uses  in  the  receiving  waters  and  in  the 
use  of  toxicity  testing  to  determine 
water  quality-based  permit  limits,  where 
justified. 

In  carrying  out  toxicity  testing,  EPA 
will  coordinate  with  State  agencies 
responsible  for  water  quality  standards, 
planning  and  monitoring  to  assure 
maximum  utilization  of  available  data 
and  resources  in  the  design  and 
implementation  of  field  studies  that  may 
include  toxicity  testing.  The  permitting 
agency  may  require  bioassays  or  other 
types  of  toxicity  testing  in  the  permit  to 
complement  its  own  evaluation.  Water 
quality-based  permits  will  be  written  by 
EPA  in  full  coordination  with  the  State 
agency  responsible  for  water  quality 
standards  and  in  accordance  with  the 
Continuing  Planning  Process  (Section 
303(e)  of  CWA)  and  will  meet  the  spirit 
and  intent  of  Section  303  of  the  CWA. 

EPA,  where  appropriate,  will  also 
continue  to  test  the  toxicity  of  effluents 
to  evaluate  the  effectiveness  of  existing 
technology  and  water  quality-based 
hmitations. 

A/.  Best  Professional  fudsment  IBP})  (40 
CFR  125.3) 

In  the  absence  of  applicable  effluent 
limitations  guidelines,  or  if  those 
guidelines  do  not  control  pollutants  of 
concern  at  a  particular  facility,  EPA  and 
State  Directors  may  establish  effluent 
limitations  on  a  case-by -case  basis, 
based  upon  the  permit  writer's  "best 
professional  judgment"  (BPI)  as  to  what 
limitations  the  permittee  would  achieve 
after  applying  the  technologies 
representing  the  "best  practicable 
control  technology  currently  available" 
(BPT),  the  "best  available  technology 
economically  achievable"  (BAT],  or  the 
"best  conventional  pollutant  control 
technology"  (BCT).  Snch  case-by-case 
permits  have  come  to  be  known  as  "BPJ 
permits." 


This  proposal  details,  for  the  first 
time,  the  statutory  factors  that  must  be 
considered  and  explained  in  the  fact 
sheet  for  a  BPJ  permit.  Section 
125.3(c)(2)  already  requires  the  permit 
writers  to  consider  "statutory  factors"  in 
issuing  BPJ  permits,  so  these  changes 
simply  clarify  an  existing  requirement. 
EPA  permit  writers  also  should  be 
familiar  with  the  series  of  legal  opinions 
issued  in  connection  with  evidentiary 
hearings  under  the  pre-1979  NPDES 
rules  See  NILS  Publishing  Company, 
EPA  General  Counsel  Opinions, 
"NPDES  Permits." 

We  are  proposing  to  revise 
§  125.3(c)(2)  and  (c)(3)  to  require  a 
permit  wmter  in  setting  case-by-case 
permit  limitations  under  section 
402(a)(1)  of  the  Act,  to  make  explicit  in 
the  fact  sheet  his  consideration  and 
analysis  of  the  relevant  statutory  factors 
(now  enumerated  in  §  125.3(d)),  and  any 
other  factors  and  documents  considered. 
This  requirement  will  facilitate  informed 
comment  by  permit  applicants  as  well 
as  subsequent  review,  if  necessary. 

We  are  proposing  to  delete  the 
parenthetical  clause  in  §  125.3(c)(2)(i)  to 
make  clear  that  in  establishing  case-by- 
case  permit  limitations  under  section 
402(a)(1)  of  the  Act,  permit  writers  are 
not  bound  by  EPA  draft  or  proposed 
development  documents  or  guidance. 
We  continue  to  believe,  however,  that 
permit  writers  must  consider  all 
pertinent  information,  including  these 
documents,  in  developing  case-by-case 
limits,  just  as  they  must  consider 
significant  comments  and  criticisms  of 
the  data  they  contain. 

.V  Net/Gross  Umits  (40  CFR  122.63(gj. 

(hi) 

Section  122.6.3(g)  and  (h)  spell  out  the 
circumstances  under  which  a 
discharger's  technology-based  effluent 
limitations  are  adjusted  to  account  for 
the  effect  of  pollutants  in  the  intake 
water.  This  proposal  clarifies 
ambiguities  in  the  existing  regulation 
and  eases  some  restrictions  on  the 
availability  of  net  credit.  However,  the 
proposal  is  limited  to  technology-based 
limitations  and  does  not  apply  to  water 
quality-based  hmitations. 

The  new  proposed  rule  would 
establish  a  clear  test  for  the  avilability 
of  net  credit  in  cases  where  the 
applicable  effluent  limitations  guidelines 
do  not  specifically  provide  that  they  are 
to  be  applied  on  a  net  basis.  Under  the 
proposed  test,  net  credit  is  allowed  if  the 
discharger  operates  a  control  system 
that  would  meet  the  effluent  Hmitations 
in  the  absence  of  intake  water 
pollutants,  but  fails  to  do  so  because  of 
the  effects  of  intake  water  pollutants. 
The  basic  principle  is  that  such  a  control 


system  nnwt  be  applied  to  the 
discharger's  effluent,  but  that  credit  is 
available  as  necessary  to  n>eet 
applicable  limitations  after  the  control 
system  is  applied. 

In  determining  eligibility  for  net  credit 
for  nonprocess  effluent  streams  [e.g., 
noncontact  cooling  water)  which  were 
not  considered  in  the  development  of 
applicable  effluent  limitations 
guidelines,  the  "control  system"  referred 
to  in  proposed  §  122.83(h)(l)(iij  means 
any  control  measure  actually  applied  to 
the  nonprocess  stream  in  order  to  meet 
the  applicable  technology-based 
limitations  and  standards.  If  the 
guideline  does  not  require  that  the 
nonprocess  stream  be  treated  by  the 
same  type  or  level  of  treatment  used  for 
process  effluent  discharges,  the 
permittee  need  only  demonstrate  that 
the  control  measures  actually  applied 
would,  if  properly  installed  and 
operated,  meet  the  applicable  limits  and 
standards  in  the  absence  of  intake 
pollutants. 

One  question  that  arises  under  this 
approach  is  whether  the  discharger  is 
required  to  operate  its  control  system  in 
such  a  manner  as  to  achieve  incidental 
removal  of  intake  water  pollutants,  even 
if  to  do  so  would  require  the  discharger 
to  incur  more  costs  than  would  be 
required  in  the  absence  of  intake  water 
pollutants.  The  modified  net/gross 
provision  provides  as  a  general  rule  that 
a  discharger  will  get  credit  for  pollutants 
in  its  intake  water  only  to  the  extent 
necessary  to  enable  the  discharger  to 
comply  with  its  effluent  limitations.  If. 
however,  the  discharger  would  incur 
significant  additional  costs  above  those 
contemplated  in  the  effluent  limitations 
guidelines,  in  achieving  the  incidental 
removal  of  intake  pollutants  [e.g.,  by 
incurring  additional  operating  costs)  the 
discharger  will  qualify  for  a  higher 
credit  to  account  for  intake  pollutants. 

In  calculating  best  professional 
judgement  (BP))  effluent  hmitations,  the 
permit  writer  must  determine  what 
limits  can  be  achieved  by  installation  of 
the  required  technology,  for  example, 
best  available  technology  economically 
achievable.  In  calculating  BPJ  limits,  the 
permit  writer  should  determine  what  the 
selected  technology  would  achieve 
absent  pollutants  in  the  intake  water, 
and  adjust  those  limitations  If  necessary 
to  account  for  the  effects  of  intake  water 
poUutarrts  on  the  performance  of  the 
selected  technology.  Higher  credits  will 
be  allowed  where  the  discharger  can 
show  that  it  would  incur  significant 
additional  costs  above  what  would 
otherwise  be  required  to  meet  BPJ  Hmtts, 
in  the  absence  of  intake  pollutants,  to 
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achieve  the  incidenf aJ  removal  of 
pollutants  in  its  intake  water. 

Similarly,  if  a  peimittee  is  adding 
chemicals  to  remove  pollutants,  then 
"proper"  operation  of  the  amtrol  system 
identified  pursuant  to  122.63(h)(l)(n) 
could  arguably  reqnure  the  permittee  to 
incur  a  significant  additional  expense  to 
treat  as  much  of  the  pollutants  present 
in  the  effluent  as  the  installed 
technology  is  capable  of  removing.  In 
these  cases,  the  permittee  need  only 
operate  the  control  systems  in  such  a 
manner  as  to  meet  the  applicable 
limitations  and  standards  in  the  absence 
of  pollutants  in  the  intake  water.  Thus, 
for  example,  when  the  permittee  is 
adding  chemicals  to  remove  chlorine 
added  by  the  permittee's  processes,  it 
would  only  be  required  to  add  that 
amount  of  chemicals  necessary  to  treat 
the  chlorine  added  by  the  facility  if  it 
would  require  a  significant  additional 
expense  to  add  more  chemicals  to  also 
control  those  pollutants  present  in  the 
intake  water. 

Where  a  company  is  adding  a 
particular  pollutant  only  during  certain 
periods  of  the  day  it  would  not  be 
required  to  treat  its  effluent 
continuously  for  that  pollutant,  but 
rather  to  properly  operate  its  treatnient 
system  as  necessary  to  remove  the 
pollutant  added  by  process  operations. 
During  such  periods  the  discharger  is 
required  to  treat  for  the  total  quantity  ot 
pollutants  present  in  the  effluent  which 
the  installed  technology  is  capable  of 
removing  unless  to  do  so  would  result  m 
a  significant  additional  expense  as 
discussed  above. 

EPA  also  proposes  to  delete  the 
requirement,  in  existing  §  122.b3(h)(ll. 
that  net  credit  be  allowed  only  if  the 
discharge  is  into  the  same  body  of  water 
from  which  the  intake  is  drawn.  Many 
dischargers  use  intake  water  from  pubhc 
water  supplies,  lakes,  or  streams  other 
than  those  into  which  wastes  are 
discharged.  The  rationale  of  EPA  s 
proposed  rule  hinges  upon  the  inability 
of  the  discharger  to  meet  effluent 
limitations  with  appropriate  treatment 
because  of  the  presence  of  pollutants  in 
intake  water.  Of  course  this  provision 
would  not  allow  the  violation  of  water 
quality  standards  through  use  of 
polluted  intake  water  from  a  saline  well 
or  other  source.  But  these  problems 
would  be  controlled  through  hmitations 
based  on  water  quality  standards,  not 
through  the  technology-based  standards. 

The  existing  rule  prohibits  net  credit 
for  the  discharge  of  poDutants  to  the 
extent  that  intake  wafer  pollutants  var^ 
physically,  chemically,  or  biokjgically 
from  the  pollutants  limited  in  the  permit 
The  purpose  of  this  restriction  was 
explained  in  the  preamble  to  the  )une  ". 


1979  NTOES  regulations  (44  FR  32866). 
EPA  sought  to  prevent  the  discharge  of 
wastes  that  were  more  toxic  than  intake 
water  pollutants,  but  that  were 
controlled  by  a  limitation  that  did  not 
measure  this  difference  in  toxicity,  such 
as  a  TSS  limit  This  same  purpose  is 
achieved  more  flexibly  by  proposed 
§  122.63(h)(3).  Under  this  provision,  net 
credit  would  be  allowed  for  pollutants 
that  are  "indicators  "  for  toxic  pollutants 
if  the  discharger  agrees  to  an 
appropriate  effluent  limitation  on  the 
toxics,  or  shows  that  the  effluent  is 
similar  in  chemical  characteristics  or  not 
substantially  greater  m  toxicity  than 
intake  water  pollutants. 

EPA  anticipates  the  use  of  three  basic 
techniques  to  demonstrate  similarity  in 
influent  and  effluent  chemical 
characteristics  or  toxicity.  One  is  tu 
analyze  influent  and  effluent  for  priority 
pollutants  and  to  demonstrate  that  the 
levels  of  priority  pollutants  in  the 
effluent  are  not  substantially  higher  than 
in  the  influent.  A  second  method  is  to 
show  that  the  operation  is  inherently 
incapable  of  producing  toxic  pollutants. 
For  example,  a  gravel  washing  opeil^on 
would  produce  water  which  coul^ 
reasonably  be  exp(H:ted  not  to  be  higher 
in  toxicity  than  incoming  river  wati-.r,  A 
third  method  would  be  to  perform 
toxicity  testing  [such  as  bioa.ssays)  on 
influent  and  efflue;!!.  to  demonstrate 
that  toxicity  levels  are  not  substantially 
higher  in  the  effluent. 

Proposed  §  122.63(h)(4)  clarifies  the 
a\  ailability  of  "net"  credit  for  raw  water 
clarifier  sludge.  This  is  sludge  that 
results  from  treatment  of  intake  water  to 
make  the  water  useable  for  process 
purposes.  Under  existing  §  122.63{2)(i).  it 
is  not  clear  that  net  credit  is  available 
for  these  sludges,  because  the  rules 
(here  provide  that  effluent  limitations 
'shall  be  calculated  on  the  basis  of  the 
amount  of  pollutants  present  after  any 
treatment  steps  have  been  performed  on 
the  intake  water  by  or  for  the 
discharger."  But  this  provision  is  no 
longer  necessary  under  the  new  test 
described  above,  because  pollutants 
removed  by  intake  water  treatment 
systems  will  have  no  effect  upon  the 
effluent  treatment  systems  proposed  or 
used  to  meet  applicable  technology- 
based  limitations  and  standards.  To 
make  if  clear  that  the  sludges  may  be 
discharged,  5  122.63(h)(4)  allows  the 
discharges  of  raw  water  clarifier  sludge 
provided  water  quality  standards  are 
not  violated  (for  example,  by  massive 
sludge  discharges  resulting  in  high 
concentrations  of  pollutants).  Of  course, 
the  credit  does  not  extend  to  water 
treatment  chemicals  that  may  be  present 
in  the  sludge,  and  these  should  be 
considered  by  permit  writers  to 


determine  whether  case-by-case  limits 
are  necessary. 

The  net/px)88  provision  does  not 
mandate  how  a  net  credit  must  be 
determined  and  applied.  EPA  continues 
to  recognize  the  discretion  of  indiNidual 
permit  writers  to  adjust  permit  limits  to 
allow  either  a  fixed  net  limit  or  a  limit 
that  varies  with  intake  pollutant 
concentration.  Permit  writers  should 
apply  net  limits  in  such  a  manner  as  to 
allow  for  straightforward 
determinations  of  compliance. 

Demonstrations  of  eligibility  for  n  net 
limit  made  in  the  past  under  pnor 
regulatory  provisions  may  be  accepted 
in  determining  eligibility  m  future  permit 
issuance  where  such  demonstrations 
meet  the  requirements  of  (hi*!  provision 
.!nd  where  no  changes  have  occun-ed 
which  would  require  the  adoption  of 
new  permit  terms  or  limitations. 

In  circumstances  where  a  permittee 
cannot  demonstrate  the  substantial 
similarity  for  generic  poHutants  or 
otherwise  fails  to  qualify  for  a  net  credit, 
it  may.  as  an  alternative,  apply  for  a 
Fundamentally  Different  Factors 
Variance.  It  should  be  noted,  however, 
that  an  PDF  demonstration  involves  a 
showing  that  the  removal  cost  is  wholly 
disprojxwtionate  to  removal  costs 
considered  in  developing  national  limits 
or  that  a  non-water  quality 
environmental  impact  fundamentally 
more  adverse  than  the  impact 
considered  during  the  development  of 
the  national  hmit  would  result. 

O.  Total  Metals  (40  CFR  122.63(c)f 

Under  existing  §  122.63(c).  all 
limitations  on  discharges  of  metals  in 
guidelines-based  permits  must  be 
expressed  in  terms  of  "the  total  metal 
(that  is,  the  sum  of  the  dissolved  and 
suspended  fractions  of  the  metal)" 
unless  the  guideline  specifies  another 
technique.  Case-by-case  permits  must 
also  be  expressed  in  terms  of  total 
metals  u.'"iless  a  limitation  on  the 
dissolved  or  valent  form  is  necessary  to 
carry  out  the  provisions  of  the  CWA. 
EPA  now  proposes  to  amend  this 
regulation  to  substitute  a  more  flexible 
requirement. 

There  are  three  basic  methmis  foi 
sampling  metals  m  effluents   In 
"dissolved  metals,"  effluents  are 
carefully  filtered  before  analysis  to 
exclude  essentially  all  solid  matter. 
therefore,  only  metals  that  are  already 
dissolved  are  measured.  In  "total 
metals."  effluents  are  treated  with  hot 
concentrated  acids  to  dissoiv  e 
essentially  all  solid  matter,  therefore. 
metals  are  measured  in  both  dissolve*! 
and  solid  form.  Total  recoverable 
metals"  represents  an  intermediate 
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method  by  which  effluents  are  treated 
with  a  mild  acid  to  dissolve  readily 
soluble  solids,  and  then  filtered  to 
remove  relatively  insoluble  solids  from 
the  measurement 

While  the  chemistry  of  natural  water 
systems  is  exceedingly  complex, 
environmental  fate  studies  (see,  for 
examle,  "Water  Related  Environmental 
Fate  of  129  Priority  Pollutants."  (EPA- 
440/4-79-029a]}  indicate  that  metals  in 
solid  form  frequently  dissolve  in 
receiving  waters  and  that  ambient 
conditions  are  more  important  than 
effluent  conditions  in  determining  the 
ultimate  fate  of  metals.  In  addition, 
metals  are  frequently  removed  from  raw 
effluents  by  precipitating  the  metal 
hydroxides.  These  precipitates,  while  in 
sold  form,  are  easily  soluble  given  small 
changes  in  pH.  On  the  other  hand, 
industry  has  argued  that  the  "total 
metals"  mehtod  inappropriately 
measures  metals  that  would  dissolve 
slowly,  if  at  all.  under  instream 
conditions.  The  present  regulation 
proposes  the  use.  generally,  of  "total 
recoverable  metals."  EPA  believes  that 
the  short-term  acid  treatment  is  a 
reasonable  way  of  approximating  the 
metals  that  will  rapidly  dissolve  in 
receiving  waters.  This  change  will  result 
in  reduced  analytical  costs,  since  "total 
recoverable  metals"  measurements  are 
cheaper  than  "total  metals."  The  "total 
metals"  or  "dissolved  metals" 
techniques  would  still  be  employed 
where  required  by  applicable  effluent 
limitations  guideline.  In  this  respect,  it  is 
important  to  note  that  data  required  to 
be  measured  or  which  has  been 
measured  by  the  "total  recoverable 
metals"  technique  can  not  be  used  in 
place  of  data  required  to  be  measured  or 
whcih  has  been  measured  using  the 
"total  metals"  technique. 

P.  Actual  Production  (40  CFR 
122.83(b)(2]) 

Section  122.63(b)(2)  requires  that 
production-based  permit  effluent 
limitations  be  based  on  some 
"reasonable  measure  of  actual 
production  of  the  facility,  such  as  the 
production  during  the  high  month  of  the 
previous  year,  or  the  monthly  average 
for  the  highest  of  the  previous  5  years." 
Some  industry  representatives  have 
questioned  whether  S  122.e3(b)(2)  limits 
"actual  production"  to  one  of  these  two 
measures  discussed  in  the  regulation. 
The  operative  requirement  of  this 
provision  is  that  the  permit  be  based  on 
a  reasonable  measure  of  actual 
production.  The  examples  given  are 
simply  examples,  and  merely  illustrate 
typical  acceptable  measures.  Other 
measures  of  actual  production  are 
entirely  acceptable  if  the  Director  finds 


them  "reasonable."  For  example,  in  a 
cyclical  industry  that  experiences 
sustained  periods  of  low  production  and 
has  sharply  fluctuating  production  levels 
in  any  one  year,  the  monthly  average  for 
the  highest  month  of  the  previous  ten 
years  may  be  an  acceptable  measure  of 
expected  actual  production. 

We  are  proposing  a  new 
§  122.63(b)(2)(ii)  to  address  a  problem 
unique  to  the  automotive  manufacturing 
industry.  This  industry  produces  a 
consumer  product  for  which  the  design 
changes  yearly,  the  demand  is  extremely 
volatile,  and  the  production  quotas  may 
need  to  be  adjusted  to  meet  consumer 
demand  with  as  httle  as  a  week's  notice. 
Industry  representatives  have  claimed 
that  a  number  of  plants  have  been  at 
depressed  production  levels,  far  below 
design  capacity,  for  a  number  of  years. 
Thus,  the  auto  industry  presents  a  case 
in  which  historic  production  may  fall  far 
short  of  capacity  and  in  which  the 
Director  may  not  be  able  to  modify  the 
permit  to  increase  effluent  limitations 
with  sufficient  speed  to  allow 
production  to  meet  consumer  demand. 

If  an  automotive  manufacturing 
applicant  shows  that  actual  production 
has  been  substantially  below  capacity 
but  has  a  reasonable  potential  for  an 
increase  during  the  permit  term,  the 
proposal  requires  that  EPA  permit 
writers  establish  higher,  alternate  limits 
in  the  permit.  The  higher  limits  apply 
only  when  the  permittee's  production 
increases.  To  qualify  for  the  higher 
limits,  the  permittee  must  provide 
advance  notice  at  least  two  business 
days  before  each  month  in  which 
increased  production  is  expected.  The 
actual,  not  the  anticipated,  level  of 
production  for  that  month  will  determine 
the  applicable  effluent  limitations.  The 
permittee  must  report  both  the  level  of 
production  and  the  applicable  limits  on 
its  Discharge  Monitoring  Report.  For 
example,  consider  a  hypothetical 
automotive  plant  with  historic 
production  of  only  60%  of  capacity  and, 
based  on  that  production  level,  permit 
limits  on  pollutant  "X"  of  2  pounds  per 
day.  Its  alternative  limits  might  be  2.5 
pounds  per  day  for  production  in  the 
range  of  61-80%  of  capacity  and  3 
pounds  per  day  for  81-100%.  On  June  20, 
the  plant  notifies  the  Director  that  it 
expects  to  qualify  for  the  alternate  limits 
for  the  period  July  1-15  (the  plant  need 
not  specify  the  level  of  production  it 
anticipates).  If  its  actual  production  for 
that  period  is  in  the  61-80%  range,  it 
would  be  subject  to  the  2.5  pound  daily 
limit  during  that  period. 

Because  we  are  unsure  how 
frequently  this  rather  complex  system  of 
alternate  limits  will  actually  be 


necessary,  we  have  authorized,  but  not 
required,  its  use  by  approved  NPDES 
States.  The  proposal  is  limited  to  the 
automobile  meinufacturing  industry 
because  only  that  industry  has  provided 
information  justifying  the  need  for 
permit  limits  to  be  adjusted  in  an 
extremely  short  time.  If  other  industries 
have  circumstances  that  require  short- 
time  permit  limit  adjustment,  we  invite 
commenters  to  provide  information 
(such  as  data  on  production  variability) 
that  would  justify  more  extensive 
coverage  under  this  regulation. 

Q.  Disposal  of  Pollutants  into  Wells, 
POTWs.  or  Land  Application  (40  CFR 
122.65) 

These  proposed  regulations  make 
several  important  changes  to  the 
provisions  of  the  rules  (§  122.65) 
governing  dischargers  that  do  not 
dispose  of  all  their  wastes  to  waters  of 
the  United  States.  The  existing 
regulations  set  forth  a  formula  for 
adjusting  technology-based  effluent 
limitations  in  such  cases  to  reduce  the 
amount  discharged  so  as  to  ensure  the 
application  of  the  same  level  of 
treatment  to  the  remaining  wastes  as 
would  have  been  applied  to  the  total 
waste  stream. 

EPA  now  proposes  to  amend  this  rule 
to  recognize  that  land  application  and 
well  disposal  are  forms  of  treatment 
which  prevent  wastes  from  reaching 
waters  of  the  United  States. 
Accordingly,  no  adjustment  to 
technology-based  effluent  limitations  is 
necessary  for  wastes  that  are  disposed 
by  these  methods.  However,  pollutants 
discharged  into  publicly  owned 
treatment  works  (POTWs)  will  be 
discharged  into  waters  of  the  United 
States  after  treatment.  Accordingly,  to 
ensure  that  use  of  this  means  of  disposal 
does  not  result  in  more  discharge  of 
pollutants  than  would  be  the  case  if  the 
discharger  appHed  technology-based 
requirements  to  all  its  wastes,  EPA  has 
retained  the  adjustment  formula  to 
cover  industries  which  discharge  a 
portion  of  their  wastes  into  POTWs. 

We  are  proposing  a  new  provision  to 
allow  the  Director  to  adjust  the  effluent 
limitations  yielded  by  the  formula  if 
those  limitations  would  require  a  greater 
degree  of  effluent  reduction  (taking  into 
account  both  reduction  of  the  POTW 
and  reduction  at  the  permittee's  facility) 
than  would  have  been  required  if  the 
industry  had  treated  and  discharged  all 
its  wastes  directly  to  the  receiving 
waters.  The  proposal  is  hmited  to 
technology-based  Hmitations  and  would 
not  allow  adjustment  to  water  quality 
based  limitations. 
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Another  prc^xjsed  provisan  deals 
with  the  sitiiatioD  in  which  effluent 
limitations  guidelines  control 
conventional  or  nonoonventional 
pollutants  that  are  indicators  for  toxH: 
pollutants.  In  these  cases,  disposal  to 
wells  or  land  disposal  may  enable  the 
discharger  to  avoid  the  technology  or 
technologies  that  the  guidelines 
assumed  would  be  applied,  if  this  would 
result  in  the  discharge  of  more  toxic 
pollutants  to  waters  of  the  United  States 
than  would  have  been  the  case  had  the 
entire  waste  stream  been  treated  and 
discharged,  proposed  §  122.65(b) 
authorizes  the  Diiector  to  adjust  the 
limitatioDS  as  necessary  to  assure 
adequate  control  of  toxic  pollutants. 

The  revisions  to  §  122.65  apply 
.specifically  to  the  calculation  of  effluent 
limitations  using  applicable  effluent 
limitation  guidelines.  Permit  writers 
should  also  consider  well  and  POTW 
disposal  and  land  application  Ln 
calculating  BPJ  limits.  In  particular.  EPA 
recognizes  that  well  and  POTW  disposal 
and  land  application  are  treatment 
methods  that  may  be  used  to  me(>t 
effluent  limitations.  Therefore,  the  custs 
associated  with  these  treatments  should 
be  considered  part  of  the  overall 
treatment  costs  evaluated  in 
determining  the  control  measures  which 
constitute  BAT  or  BCT  for  the  facility  as 
a  whole,  and  which  underlie  effluent 
limits  to  be  applied  to  the  portion  of  the 
waste  stream  which  is  to  be  discharged 
to  waters  of  the  United  States, 

R.  Permit  Conditions  Stayed  b\  State 
Court  or  Agency  (40  CFR  122.62(d)(JIJ 

Under  section  401  of  the  CWA,  before 
issuing  an  NPDES  permit  EPA  must 
obtain  a  certification  from  the  State  in 
which  the  discharge  originates  that  the 
discharge  will  comply  with  State  legal 
requirements,  including  water  quality 
standards.  EPA  may  issue  a  permit 
without  certification,  however,  if  the 
State  waives  certification,  or  fails  to  act 
within  a  "reasonable  period  of  time 
(which  shall  not  exceed  one  year)"  after 
receipt  of  the  request. 

Generally,  this  system  has  worked 
well.  Occasionally,  however,  the  permit 
process  can  become  bogged  down  if  a 
certification  is  embroiled  in  State 
administrative  or  judicial  review 
proceedings.  The  purpose  of  this 
proposal  is  to  provide  a  mechanism  for 
breaking  the  log  jam  and  allowing  a 
permit  to  be  issued,  but  only  after  first 
allowing  the  State  an  opportunity  to 
complete  review  proceedings.  If  a 
certification  is  stayed  by  a  State  court  or 
administrative  authority,  EPA  will  notify 
the  State  that  certificabon  will  be 
deemed  waived  if  EPA  does  not  receive 
a  final  certification  within  sixty  days 


(the  time  allowed  under  S  124.53(c)(3) 
for  State  certification  of  draft  permits). 
Thereafter,  if  H'A  does  not  receive  a 
certification.  EPA  will  be  free  to  proceed 
with  permit  issuance  proceedings, 
including  any  necessary  hearings,  and  to 
apply  State  standards  under  section 
301(b)(l)(C)of  the  Act 

This  prof>osaI  would  not  amend 
§  124.55(b).  Under  that  pro\nsioa,  if  the 
State  completes  review  of  a  certification 
after  a  waiver  has  occurred  under  this 
proposal  EPA  will  nevertheless 
incorporate  the  conditions  required 
under  the  certification  if  it  is  received 
prior  to  final  Agency  action  on  the 
permit 

5  Non-Adversary  Pane!  Hearing 
Procedures  (40  CFR  Part  124.  Subpart  F} 

In  the  June  7,  1979,  revisions  to  the 
NPDES  regulations,  EPA  first  adopted 
non -adversary  panel  procedures  (\<\PP) 
for  hearings  on  initial  licenses.  As  the 
preamble  to  those  regulations  explained 
(44  FR  32887-32892),  these  new 
procedures  took  advantage  of  the  less 
.'■pstrictive  requirements  of  the 
.\dministrative  Procedure  Act  (.\FA] 
governing  initial  licensing.  The 
regulations  contain  a  number  of 
innovative  features.  For  example,  permit 
hearings  are  conducted  by  a  panel  of 
agency  experts  sitting  with  an 
administrative  law  judge,  not  by  the  law 
judge  alone.  The  procedures  also  allow 
the  public  comment  period  and  the 
formal  hearing  to  be  collapsed  into  a 
single  proceeding.  Separation-of- 
functions  requirements  are  less 
restrictive  than  those  for  eviden'aary 
hearings.  Although  no  .NAPP  hearings 
have  yet  been  held,  some  industry' 
representatives  have  challenged  s<ime  of 
the  procedures. 

EPA  continues  to  believe  tlial  these 
procedures  will  provide  a  sensible. 
expeditious  framework  for  hearings 
raising  technical  and  scientific  issues. 
To  some  extent  however,  the 
procedures  are  necessarily  in  a 
de\  elopmental  phase.  Little  will  be 
learned  about  their  usefulness  if  they 
are  thrust  upon  unwilling  and 
uncooperative  permit  applicants. 
Accordingly,  we  are  proposing  at  this 
time  to  amend  the  rules  to  provide  that 
the  panel  hearing  procedures  will  not  be 
used  unless  the  applicant  consents. 

EPA  also  proposes  to  extend  to  NAP^' 
hearings  the  provisions  of  §  124.85(b)(lb) 
pertaining  to  the  scope  of  cross- 
examination.  The  proposed  regulations 
would  provide  in  f  124.121(b)  (as 
required  in  existing  §  124.85(b)(16))  that 
no  cross-examination  shall  be  allowed 
on  questions  of  policy  except  to  the 
extent  required  to  disclose  the  factual 
basis  for  permit  requirements.  This  does 


not  preclude  cross-examination  on  facts 
which  form  the  basis  for  EPA  policy,  if 
such  cross-examination  relates  to  the 
factual  basis  for  permit  requirements 
Thus,  for  example.  H  it  were  EPA  policy 
to  require  a  specified  frequency  of 
monitoring  for  dischargers  of  certain 
pollutants,  and  if  a  permittee  challenged 
.such  a  proposed  monitonng  requirement 
in  a  permit  subject  to  a  hearmg,  the 
permit  appbcant  would  be  allowed  to 
cross-examine  a  witness  on  the  factual 
basis  for  the  required  monitonng 
frequency  or  why  the  policy  w  a.s  applied 
to  the  applicants  situation.  The  witness 
(or  EPA  counsel)  would  not  be  able  to 
terminate  the  examination  simply  by 
answenny  th.it  the  required  trequency 
was  EPA  "policy." 

EPA  also  proposes  to  proh.b.t  persons 
who  helped  formulate  the  draft  from 
serving  as  members  of  the  panel  in  a 
NA^-\P  proceeding.  Such  persons  w-ll  be 
designated  as  members  of  ¥.Y'\  tial 
staff,  and  excluded  from  membership  on 
the  decisional  body  as  explained  below. 

T.  Revisions  to  Evidentiary  Hearing 
Procedures  (40  CFR  Part  124.  Subpart  Ej 

EPA  proposes  to  amend  the 
procedures  governing  evidentiary 
hearings  in  two  v\ays.  First,  the  Agency 
proposes  to  disallow  ex  parte 
communications  between  EPA 
witnesses,  or  persons  who  helped  EPA 
formulate  the  draft  permit  and  members 
of  the  decisional  body  by  designating 
such  witnesses  and  persons  as  members 
of  the  EPA  trial  staff.  For  the  reasons 
outlined  in  the  preamble  to  the  final 
Consolidated  Permit  Regulations.  EPA 
does  not  believe  this  step  is  required  by 
law.  See  45  FR  33415  (May  19,  1980). 
However,  it  is  being  taken  to  avoid  any 
appearance  of  unfairness. 

The  second  change  significantly  alters 
the  requirements  of  §|  124.13  and  124.76 
that  all  evidence  supporting  a  party's 
position  be  submitted  by  the  rluse  of  the 
informal  comment  period  on  the  permit. 
Under  the  revised  provision,  parties 
would  still  be  required  to  raise  all 
reasonably  ascertainable  issues  and  all 
resonably  available  arguments  during 
the  informal  comment  period  on  the 
permit  but  would  not  be  required  to 
submit  all  supporting  information.  This 
additional  requirement  of  tlie  pxistins 
rules  th.it  all  factual  grounds  and 
supporting  material  be  submitted  dunny 
tl.e  public  comment  period  could  be 
invoked  in  either  of  two  cases.  First,  the 
Regional  Administrator  could  reopen  the 
initial  comment  period  and  require  ail 
supporting  evidence  to  be  submitted  at 
that  bme  only  if  he  believed  it  would 
expedite  decision-making  (proposed 
S  124.14(a)(1)).  Second,  section 
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124.14(a)(3)  would  authorize  the 
Regional  Administrator  to  require  the 
submission  of  all  evidence  diuing  the- 
initial  comment  period  where  it 
reasonably  appears  that  issuance  of  the 
permit  will  be  contested  and  collapsing 
the  comment  periods  may  substantially 
expedite  the  decision-making  process. 

Collapsing  the  comment  periods  in 
this  manner  may  impose  greater  burdens 
on  permit  applicants  and  participants  in 
the  permittiiig  process.  Accordingly,  the 
Regional  Administrators  should  exercise 
this  discretion  with  care.  Also.  Regional 
Administrators  are  encouraged  to 
consult  with  permit  apphcants  and  other 
known  interested  persons  before 
exercising  their  discretion  to  collapse 
the  comment  periods.  Such  consultation 
will  tend  to  ensure  that  the  decision  is 
an  informed  one.  EPA  anticipates  that 
Regional  Administrators  will  apply 
these  procedures  during  the  initial 
comment  period  primarily  for  major 
permits,  such  as  for  new  factories  or 
nuclear  power  plants,  which  are  likely 
to  be  contested  and  which  will  involve 
complex  technical  issues. 

A  new  §  124.14(a)(4)  recognizes  that 
applying  the  procedures  of  §  124.14(a)(1) 
to  a  permit  may  require  a  lengthier  than 
normal  comment  period. 

U.  Mistake  and  Failure  of  Technology  to 
Meet  BP/ Limits  as  Grounds  for  Permit 
Modification  (40  CFR  122.15(a)(5)) 

We  are  proposing  a  new 
§  122.15(a)(5)(xii)  to  provide  for  permit 
modifications  to  correct  technical 
mistakes  or  mistaken  interpretations  of 
law.  Whether  the  mistake  results  in 
overly  lenient  or  overly  stringent  permit 
conditions,  it  makes  sense  to  authorize 
permit  modifications  to  correct  the 
mistake.  An  example  might  be  a 
arithmetical  mistake  made  in  calculating 
a  water  quahty-based  limit;  however,  a 
claim  that  the  model  used  to  calculate 
the  limit  was  itself  invalid  would  not 
constitute  a  "technical  mistake." 
Similarly,  the  Director  would  be 
authorized  to  modify  a  permit  that  was 
based  on  a  mistaken  determination  that 
a  new  facility  built  after  proposal  of 
applicable  new  source  performance 
standards  was  a  "new  source"  under 
§  122.3  even  though  final  standards  were 
never  promulgated  in  accordance  with 
5  306  of  CWA. 

We  also  are  proposing  a  new 
S  122.15(a)(5)(xiii)  to  authorize  permit 
modifications  in  situations  in  which  a 
facility  with  a  BPJ  permit  has  installed 
and  properly  operated  and  maintained 
the  treatment  technology  considered  by 
the  Director  in  developing  effluent 
limitations,  but  nevertheless  has  been 
unable  to  meet  its  permit  limits. 
Although  such  situations  seldom  should 


arise,  when  they  do  it  is  unfair  to  force  a 
discharger  who  can  make  the  required 
showing  to  remain  in  violation  of  its 
permit  until  a  modified  renewal  permit 
can  be  issued  under  existing 
§  122.62(l)(2)(i). 

This  cause  for  modification  would  be 
limited  to  BPJ  permits  because  a 
discharger's  failure  to  meet  guideline- 
based  permit  limits  is  more 
appropriately  remedied  through  other 
means  and  is  generally  the  result  of  one 
of  three  circumstances.  The  first  is  that 
the  discharger  has  improperly  designed, 
installed,  operated  or  maintained  the 
treatment  system,  in  which  case  no 
relief  should  be  granted.  The  second  is 
that  the  discharger's  facihty  is 
fundamentally  different  from  the 
facilities  considered  in  developing  the 
guideline,  in  which  case  the  discharger 
may  be  eligible  for  a  "fundamentally 
different  factors"  variance  under  Part 
125,  Subpart  D.  The  third  is  that  the 
guideline  itself  is  faulty,  in  which  case 
the  discharger  should  petition  EPA  to 
amend  the  guideline.  Because  EPA  itself 
has  promulgated  the  guideline  on  the 
basis  of  an  extensive  rulemaking  record 
it  is  more  appropriate  to  request  the 
Agency  to  judge  a  claim  that  the 
guideline  is  defective  than  it  is  to  allow 
an  individual  permit  writer  to  respond  to 
the  request  with  a  change  to  one 
individual  permit. 

V.  Anti-backstiding  (40  CFR  122.62(1)) 

Section  122.62(1)  reflects  EPA's  "anti- 
backsliding  policy"  which  prohibits  the 
renewal  or  reissuance  of  an  NPDES 
permit  containing  effluent  limitations 
less  stringent  than  those  imposed  in  the 
previous  permit,  except  in  limited 
circumstances  recognized  under  the 
existing  regulations  at  §  122.62(1).  EPA  is 
today  proposing  to  additionally 
eliminate  this  anti-backsliding  policy  in 
situations  where  (1)  The  previous  permit 
limitations  were  imposed  on  a  case-by- 
case  basis  under  section  402(a)(1)  of  the 
CWA  in  the  absence  of  final  effluent 
limitations  guidelines,  and  (2)  final 
effluent  limitations  guidelines  are 
subsequently  promulgated  which  are 
less  stringent.  In  this  case,  upon  the 
request  of  the  permittee,  the  Regional 
Administrator  must  revise  the  permit 
limitations  to  reflect  the  limitations 
established  by  the  less  stringent  effluent 
limitations  guideline  for  those 
parameters  directly  covered  by  the 
guideline.  He  may  also  revise  other 
parameters  limited  in  the  permit  when 
the  permittee  shows  they  are  no  longer 
"appropriate."  for  example,  when  they 
will  be  adequately  controlled  through 
limitations  on  the  parameters  specified 
in  the  guideline.  EPA  also  is  proposing 
to  apply  the  new  policy  to  existing 


permits  during  their  terms  by  adding  a 
new  cause  for  permit  modification, 
S  122.15(a)(5)(xi).  NPDES  States  are  free 
to  adopt  this  new  poUcy,  but  may  of 
course  impose  more  stringent 
limitations. 

EPA  is  abandoning  its  "anti- 
backsliding"  requirement  in  this 
circumstance  for  several  reasons.  EPA 
believes  that  in  the  application  of 
nationally  promulgated  effluent 
imitations  guidelines  permittees  should 
be  given  equal  treatment,  so  that 
companies  who  have  made  good  faith 
efforts  to  comply  with  previously 
imposed  permit  limitations  will  not  be 
penalized  nor  placed  at  a  disadvantage 
with  respect  to  companies  operating 
under  subsequently  issued,  less 
stringent  limitations. 

In  addition,  EPA  is  now  involved  in  its 
"second  round"  of  NPDES  permitting 
under  the  Clean  Water  Act  (CWA).  A 
large  number  of  NPDES  permits  have 
expired  and  must  be  re-issued.  As  with 
the  first  round  of  Issuance,  it  is  expected 
that  some  of  these  permits  will  be  issued 
on  a  case-by-case  basis  under  the 
authority  of  section  402(a)(1)  because  of 
the  absence  of  nationally  promulgated 
effluent  limitations  guidelines.  If  the 
anti-backsliding  rule  remains  in  effect  it 
is  likely  that  many  permittees  will 
challenge  any  permit  limitation  issued  in 
the  absence  of  guidelines.  Thus,  the 
proposed  changes  would  help  to  avoid 
widespread  challenges  to  second  round 
permits,  a  situation  which  could  force 
the  Agency  to  divert  resources  from 
permit  issuance  proceedings  to 
evidentiary  hearings  and  further  legal 
challenges. 

Industry  also  raised  concerns  with 
interpretation  of  the  "information" 
exception  to  the  anti-backsliding  policy 
in  the  context  of  water  quaUty  based 
limitations.  For  purposes  of 
implementing  the  anti-backsliding 
provision  in  §  122.62(1)  for  a  reissued 
permit,  where  limitations  in  the  expiring 
permit  were  based  on  water  quality 
standards,  "information"  under 
§  122.15(a)(2)  may  include  alternative 
grounds  (including  necessary 
methodology,  mathematical  parameters, 
and  other  assumptions)  for  translating 
water  quality  standards  into  water 
quality  based  limitations. 

W.  Modification  of  NPDES  Permits  (40 
CFR  122.15,  122.17) 

The  changes  in  today's  proposal  do 
not  affect  or  modify  existing  permits. 
Permittees  must  comply  with  the  terms 
of  their  permits,  even  if  those  terms 
differ  from  the  requirements  in  the 
regulations.  See  CWA,  S  402(h). 
However,  in  order  to  prevent 


III.  Executiv 
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unnecessary  administrative  hearings 
and  litigation  during  rulemaking 
proceedings  on  fhese  proposals.  EPA 
has  agreed  to  propose  a  new 
§  122.15(a)(51{xiv)  allowing  NPDES 
permits  that  became  final  after  March  9, 
1982,  to  be  modified  to  conform  to  any 
final  rule  adopted  under" the  Settlement 
Agreement  for  §§  122.60(g)(2)(ii) 
(bypass),  122.63(b)  (actual  production). 
122.63(c)  (total  metals).  122.65  (discharge 
into  POTWs,  wells,  or  by  land  disposal). 
A  permittee  would  be  required  to 
demonstrate  that  it  qualifies  for  the 
modification  and  that  good  cause  exists 
to  modify  the  permit.  The  good  cause 
requirement  calls  for  the  permittee  to 
show  something  more  than  that  it 
qualifies  for  the  modification  since  such 
a  showing  must  be  made  in  any 
modification  request.  For  example,  the 
permittee  might  show  good  cause  by 
demonstrating  that  the  modification 
would  result  in  cost  savings,  reduce 
energy  consumption,  allow  the  use  of 
simpler  or  more  reliable  control 
technologies,  or  otherwise  significantly 
alleviate  the  burdens  imposed  by  its 
current  permit  terms  and  conditions, 
including  permit  limits. 

We  are  also  proposing  to  add  a  new 
§  122.17(g)  to  allow  modifications  for  the 
following  provisions  to  be  processed  as 
minor  permit  modifications:  §§  122. 7(e] 
(proper  operation  and  maintenance), 
122.7(1)  (planned  facility  change). 
122.60(g)(2)(i)  (bypass),  122.60(g)(4)(i)(B) 
(bypass).  122.60(h)  (upset),  and  122.61(a) 
(toxic  notification).  Changes  to  a  permit 
to  reflect  these  new  provisions  could 
thus  occur  through  the  more  streamlined 
minor  modification  procedure,  which 
does  not  entail  public  notice  and 
comment. 

Changes  proposed  today  relating  to 
other  provision  would  not  allow 
modification  of  the  terms  or  conditions 
of  existing  permits.  The  cut-off  date  is 
proposed  so  as  to  prevent  unnecessary 
modifications  that  could  place  an 
unreasonable  strain  on  Agency  or  State 
resources. 

III.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is  major 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  These 
amendments  clarify  the  meaning  of 
several  generic  permit  requirements  and 
generally  make  the  regulations  more 
flexible  and  less  burdensome  for 
affected  permittees.  They  do  not  satisfy 
any  of  the  criteria  specified  in  section 
1(b)  of  the  Executive  Order  and,  as  such, 
do  not  constitute  major  rulemakings. 


This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review. 

IV.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  vt 
seq..  EPA  must  submit  to  the  Director  of 
OMB  for  review  and  approval,  new  or 
revised  requirements  for  collection  of 
information.  To  a  large  extent  the 
amendments  proposed  today  decrease 
of  eliminate  requirements  for  the 
collection  of  information.  Any  final  rule 
will  include  an  explanation  of  how  the 
information  provisions  respond  to  OMIJ 
comments 

V.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act,  5 
use.  601  et  seq..  EPA  is  required  to 
prepare  a  Regulatory  Flexibility 
Analysis  to  assess  the  impact  of  rules  on 
small  entities.  No  regulatory  fiexibility 
analysis  is  required,  however  where  the 
head  of  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Today's  proposed  amendments 
to  the  regulations  clarify  the  meaning  of 
several  generic  permit  requirements  and 
otherwise  make  the  regulations  more 
flexible  and  less  burdensome  for  all 
permittees.  Accordingly,  1  hereby 
certify,  pursuant  to  5  U.S.C.  605(bl  that 
these  proposed  amendments,  if  issued  in 
final  form  will  not  have  a  significant 
impact  on  a  substanfial  number  of  small 
entities. 

List  of  Subjects 

40  CFR  Part  122 

Administrative  practice  and 
procedures.  Air  pollution  control. 
Hazardous  materials.  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply,  Confidential 
business  information. 

40  CFR  Part  124 

Administrative  practice  and 
procedure.  Air  pollufion  control. 
Hazardous  materials.  Waste  treatment 
and  disposal.  Water  pollution  control, 
Water  supply.  Indians — lands. 

40  CFR  Part  125 

Water  pollution  control.  Waste 
treatment  and  disposal. 

(Clean  Water  Act.  33  U.S.C.  1251  et  seq] 

Dated:  November  8.  1982. 
Anne  M.  Gorsuch, 

Administrator. 


PART  122— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM;  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM;  AND  THE  UNDERGROUND 
INJECTION  CONTROL  PROGRAM 

Subpart  A— Definitions  and  General 
Program  Requirements 

1.  Section  122.4  is  proposed  to  be 
amended  by  revising  paragraph  (d)(7)  lo 
read  as  follows: 

5  122.4     Application  tor  a  permit. 

(d)  •  •  • 

(7)  A  topographic  map  (or  other  map  if 
a  topographic  map  is  unavailable) 
extending  one  mile  beyond  the  property 
boundaries  of  the  source,  depicting  the 
facility  and  each  of  its  intake  and 
discharge  structures;  each  of  its 
hazardous  waste  treatment,  storage,  or 
disposal  facilities;  each  well  where 
fluids  from  the  facility  are  injected 
underground:  and  those  wells,  springs, 
other  surface  water  bodies,  and  drinking 
water  wells  listed  in  public  records  or 
otherwise  known  to  the  applicant  in  the 
map  area.  Group  II  storm  water 
discharges,  as  defined  in  §  122.57(b)(3), 
are  exempt  from  the  requirements  of  this 
paragraph  (d)(7). 
«        *        •        *        « 

2.  Section  122.6  is  proposed  to  be 

amended  by  revising  the  introductory 
text  of  paragraph  (b)  and  revising 
paragraph  {b)(2)  to  read  as  follows: 

if  122.6     Signatories  to  permit  applications 
and  reports. 

(b)  All  reports  required  by  permits. 
other  information  requested  by  the 
Director,  all  permit  applications 
submitted  for  Class  II  wells  under 
§  122.38  for  the  UlC  program,  and  all 
permit  applications  submitted  for  Group 
II  storm  water  discharges  under  section 
122.57  for  the  NPDES  program  shall  be 
signed  by  a  person  described  in 
paragraph  (a),  or  by  a  duly  authorized 
representative  of  that  person.  .\  person 
is  a  dul\'  authorized  representa;i\e  only 
if: 
*        *        •        •        « 

(2)  The  authorization  specifies  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  regulated  facility  or  activity  such 
as  the  position  of  plant  manager, 
operator  of  a  well  or  a  well  field, 
superintendent,  or  position  of  equivalent 
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responwbiKty,  or,  for  NPDES  ooly,  an 
incfiTidiial  or  posiSon  hairing  overall 
responsibility  for  mTironmental  matters 
for  the  company. 
V         *         •         «         • 

3.  Section  122.7  is  proposed  to  be 
amended  by  revising  paragraph  fe)  and 
paragraph  (l](l)  to  read  as  follows: 

§  122.7    Conditions  applicable  to  aH 
permits. 

•  •         •         *         • 

(e)  Proper  operation  and  maintenance. 
The  permittee  shall  at  all  times  properly 
operate  and  maintain  al)  facilities  and 
systems  of  treatment  and  control  (and 
related  appurtenances)  which  are 
installed  or  used  by  the  permittee  to 
achieve  compliance  with  the  conditions 
of  this  permit  Proper  operation  and 
maintenance  also  include  adequate 
laboratory  controls  and  appropriate 
quality  assurance  procedures.  This 
provision  requires  the  operation  of  back- 
up or  auxiliary  facilities  or  similar 
systems  which  are  installed  by  a 
permittee  only  when  the  operation  is 
necessary  to  achieve  compliance  with 
'he  conditions  of  the  permit. 

•  ♦         •         *         * 

(1)  Reporting  requirements.  { I ) 
Planned  changes.  The  permittee  shall 
give  notice  to  the  Director  as  soon  as 

possible  of  any  planned  physical 
alterations  or  additions  to  the  permitted 
facility.  For  NPDES  permittees,  notice  is 
required  only  when  the  alteration  or 
additicm  could  significaBtly  change  the 
nature  or  increase  the  quantity  of 
pollutants  discharged  which  are  subject 
neither  to  effluent  limitations  in  the 
permit,  nor  to  notification  requfrements 
under  §  122.61(a){l). 

•  *         *         •        * 

4.  Section  122.10  is  proposed  to  be 
amended  by  revising  paragraph  laX2]  to 
read  as  follows: 

§  122.10    Schedutes  of  compliance. 

CaJ  *  •  • 

(2)  The  first  NPDES  permit  issued  to  a 
new  source  or  a  new  discharger  shall 
contain  a  schedule  of  compliance  only 
when  necessary  to  allow  a  reasonable 
opportunity  to  attain  compliance  with 
requirements  issued  or  revised  after 
commencement  of  construction  but  less 
than  three  years  before  commencement 
of  the  relevant  discharge.  For 
recommencing  dischargers,  a  schedule 
ijf  compliance  shall  be  available  only 
when  necessary  to  aHow  a  reasonable 
opportunity  to  attain  comph'ance  with 
requirements  issued  or  revised  less  than 
three  years  before  recommencement  of 
discharge. 


5  Section  122.12  is  proposed  to  be 
amended  by  revisinj;  paragraph  (g)  as 

follows: 


§  122.12 
law. 


Considerations  under  Federal 


is}  For  NPDES  only,  the  National 
Envimnmental  Policy  Act,  42  U.S.C  4321 
et  seq..  may  require  preparation  of  an 
Environmental  bnpact  Statement  and 
consideration  of  QS-related  permit 
condmons  (other  than  effluent 
limilationsj  as  fjrovided  in  §122.e6^c). 

&.  Section  122.15  is  proposed  to  be 
amended  by  removing  paragraph 
(a)(5)|ix).  redesignating  paragraphs 
(a)(5)(xl  and  taUSMxJ)  as  |aK5Kixl  and 
(al(5)(x)  respectively  and  adding  new 
paragraphs  falfS)  fxi],  fxii).  fxiii),  and 
fxiv)  as  follows: 

§122.15    Modification  or  revocation  and 
reissuance  ot  permits. 

la)   *    *    * 

i5)    •    *    * 

(xi)  When  the  permittee's  effluent 
limitations  were  imposed  under  section 
4fl2tal(t)  of  the  CWA  and  these 
limitations  are  more  stringent  than  an 
applicable,  subsequently  promulgated 
effluent  limitations  guideline.  Upon  the 
permittee's  request,  the  State  Director 
may,  and  the  Regional  Administrator 
shalL  modify  the  permit  (A)  by 
conforming  the  permit  to  the 
subsequently  promulgated  guidelines  for 
pollutants  directly  limited  by  those 
guidelines,  and  (B)  by  deleting  or 
adjusting  permit  limitations  for 
pollutiints  not  directly  limited  by  the 
guidelines  upon  a  showing  by  the 
permittee  that  such  limitations  are  not 
appropriate.  Nothing  in  paragraph 
(a)(5](xi)  of  this  section  shall  limit  the 
availability  of  a  fundamentally  different 
factors  variance  under  §125.30. 

fxii}  To  correct  technical  mistakes, 
such  as  errors  in  calculation,  or 
mistaken  interpretations  of  law  made  in 
determining  permit  conditions. 

(xiii)  When  the  discharger  has 
installed  the  treatment  technology 
considered  by  the  permit  wrj'er  m 
setting  effhient  limitations  imposed 
under  section  402faJ(l)  of  the  CWA  and 
has  properly  operated  and  maintained 
the  facilities  but  nevertheless  has  been 
unable  to  achieve  those  effluents 
limitations.  If  there  is  a  sobsequently 
promulgated,  applicable  effluent 
limitations  guideline,  see  paragraph 
(a)(5](xi)  of  this  section  to  determine  the 
modified  limitations. 

(xiv)  When  the  permit  becomes  final 
and  effective  on  or  after  March  9. 1982. 
and  the  permittee  applies  for  the 
modification  no  later  than  90  days  after 
the  effective  date  of  final  regulations 


issued  ander  the  Settlement  A^-eement 
dated  June  7, 1982  in  comiectkni  with 
Natural  Reaaurces  Defave  CotmcU  v. 
EPA,  No.  80-1607  aid  conatrfidated 
cases,  if  the  permittee  shows  good  cause 
in  its  request  and  that  it  quahfies  for  the 
modification,  to  conform  to  changes 
respecting  the  foUowing  regulations 
issued  under  that  Settlement  Agreement 

40  CFR  122.60(g){2)(ij) 

40  CFR  122.e3(bJ 

40  CFR  122.63(c) 

40  CFR  122.65. 

7.  Section  122.17  is  proposed  to  be 
amended  by  adding  a  new  paragraph 
(g](3)  to  read  as  follows: 

§  1 22. 1 7     Minor  modffications  of  permits. 

(g]  •   '   * 

(3)  When  the  permit  becomes  final 
and  effective  on  or  after  March  9, 1982. 
to  conform  to  changes  respecting 
§§  122.7(el.  122.7(1),  12Z60(gi{2)(i), 
122.60(g)(4MiMB}.  122.60(h)  and  122.61(a) 
issued  under  the  Settlement  Agreement 
dated  June  7. 19B2  in  connection  with 
Natural  Resources  Defense  Council  v. 
EPA.  No.  80-1607  and  consolidated 
cases. 


Subpart  D— Additional  Requirements 
for  Natlonat  Pollutant  Discharge 
Elimination  Systent  Programs  Under 
the  Clean  Water  Act 

8.  Section  122.53  is  proposed  to  be 
amended  by  designating  the  existing 
paragraph  fb)  as  (bj(l)  and  adding  a 
new  paragraph  (bJfZ);  by  revising  the 
introductory  text  of  paragraph  [dj(7), 
revising  paragraphs  (d)(7)  (i)(B), 
(d)(7)fiif],  and  {d](9);  by  removing 
paragraph  (dKlO);  by  redesignating 
paragraphs  (d)(ll)  through  (d)(13)  as 
(d)(10)  through  (d](12];  and  by  revising 
paragraph  (hH4)  to  read  as  follows: 

§  122.53    AppNeaOon  for  a  permit. 

(b)  *  •  • 

(2)  Any  existing  storm  water 
discharger  under  §  122.57  which  does 
not  have  an  effective  permit  shall 
submit  an  application  by  (6  months  after 
publication  of  this  regulatory  revision  in 
the  Fedaral  Register).  Any  discharger 
designated  under  S  122.57(c)  shall 
submit  an  applicatioa  within  6  months 
of  notification  of  its  designation. 
*         «         *         ♦         ♦ 

(d)-   •   * 

(7)  Effluent  characteristics. 

Information  on  the  discharge  of 
pollutants  specified  in  this 
subparagraph.  When  "quantitative 
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data"  for  a  pollutant  is  required,  the 
applicant  must  collect  a  sample  of 
effluent  and  analyze  it  for  the  pollutant 
in  accordance  with  analytical  methods 
approved  under  40  CFR  Part  136.  When 
no  analytical  method  is  approved  the 
applicant  may  use  any  suitable  method 
but  must  provide  a  description  of  the 
method.  When  an  applicant  has  two  or 
more  outfalls  with  substantially 
identical  effluents,  the  Director  may 
allow  the  applicant  to  test  only  one 
outfall  and  report  that  the  quantitative 
data  also  applies  to  the  substantially 
identical  outfalls.  The  requirements  in 
paragraphs  (d)(7)  (iii)  and  (iv)  of  this 
section  that  an  applicant  must  provide 
quantitative  data  for  certain  pollutants 
known  or  believed  to  be  present  does 
not  apply  to  pollutants  present  in  a 
discharge  solely  as  the  result  of  their 
presence  in  intake  water;  however,  an 
applicant  must  report  such  pollutants  as 
present.  Grab  samples  must  be  used  for 
pH,  temperature,  cyanide,  total  phenols, 
residual  chlorine,  oil  and  grease,  and 
fecal  coliform.  For  all  other  pollutants, 
24-hour  composite  samples  must  be 
used.  However,  a  minimum  of  one  grab 
sample  may  be  taken  for  effluents  from 
holding  ponds  or  other  impoundments 
with  a  retention  period  greater  than  24 
hours,  and  a  minimum  of  one  to  four  (4) 
grab  samples  may  be  taken  for  storm 
water  discharges  depending  on  the 
duration  of  the  discharge.  One  grab  shall 
be  taken  in  the  first  hour  (or  less)  of 
discharge  with  one  additional  grab 
taken  in  each  succeeding  hour  of 
discharge  up  to  a  minimum  of  four  grabs 
for  discharges  lasting  four  or  more 
hours.  In  addition,  the  Director  may 
waive  composite  sampling  for  any 
outfall  for  which  the  applicant 
demonstrates  that  the  use  of  an 
automatic  sampler  is  infeasible  and  that 
the  minimum  of  four  (4)  grab  samples 
will  be  a  representative  sample  of  the 
effluent  being  discharged.  An  apphcant 
is  expected  to  "know  or  have  reason  to 
believe"  that  a  pollutant  is  present  in  an 
effluent  based  on  an  evaluation  of  the 
expected  use,  production,  or  storage  of 
the  pollutant,  or  on  any  previous 
analyses  for  the  pollutant.  (For  example, 
any  pesticide  manufactured  by  a  facility 
may  be  expected  to  be  present  in 
contaminated  storm  water  runoff  from 
the  facility.) 

(i)  *  *  * 

(B)  The  Director  may  waive  the 
reporting  requirements  for  individual 
point  sources  or  for  a  particular  industry 
category  for  one  or  more  of  the 
pollutants  listed  in  paragraph  (d)(7)(i)(A) 
of  this  section  if  the  applicant  has 
demonstrated  that  such  a  waiver  is 
appropriate  because  information 


adequate  to  support  issuance  of  a  permit 
can  be  obtained  with  less  stringent 
requirements. 

*  *  *  •  w 

i 

(iii)(A)  Each  applicant  must  indicate 
whether  it  knows  or  has  reason  to 
believe  that  any  of  the  pollutants  in 
Table  IV  of  Appendix  D  (certain 
conventional  and  nonconventiona! 
pollutants)  is  discharged  from  each 
outfall.  If  an  applicable  effluent 
limitations  guideline  either  directly 
limits  the  pollutant  or.  by  its  express 
terms,  indirectly  limits  the  pollutant 
through  limitations  on  an  indicator,  the 
applicant  must  report  quantitati\  e  data. 
For  every  pollutant  discharged  which  is 
not  so  limited  in  an  effluent  limitations 
guideline,  the  applicant  must  either 
report  quantitative  data  or  briefly 
describe  the  reasons  the  pollutant  is 
expected  to  be  discharged. 

(B)  Each  applicant  must  indicate 
whether  it  knows  or  has  reason  to 
believe  that  any  of  the  pollutants  listed 
in  Table  II  or  Table  III  of  Appendix  D 
(the  toxic  pollutants  and  total  phenols) 
for  which  quantitative  data  are  not 
otherwise  required  under  paragraph 
(d)(7)(ii)  of  this  section,  is  discharged 
from  each  outfall.  For  every  pollnt^int 
expected  to  be  discharged  on  a  routine 
or  frequent  basis  in  concentrations  of 
100  ppb  or  greater  the  applicant  must 
report  quantitative  data.  For  acrolein, 
acrylonitrile,  2.4  dinitrophenol,  and  2- 
methyl-4.6  dinitrophenol,  where  these 
four  pollutants  are  expected  to  be 
discharged  on  a  routine  or  frequent 
basis  in  concentrations  of  500  ppb  or 
greater  the  applicant  must  report 
quantitative  data.  For  every  pollutant 
expected  to  be  discharged  in 
concentrations  less  than  100  ppb.  or  in 
the  case  of  acrolein,  acrylonitrile,  2,4 
dinitrophenol,  and  2-methyl-4.6 
dinitrophenii',  in  concentrations  less 
than  500  ppb  the  applicant  must  either 
submit  quantitative  data  or  briefly 
describe  the  reasons  the  pollutant  is 
expected  to  be  discharged.  An  applicant 
qualifying  as  a  small  business  under 
paragraph  (d)(8]  of  this  section  is  not 
required  to  analyze  for  pollutants  listed 
in  Table  II  of  Appendix  D  (the  organic 
toxic  pollutants). 
•         «         *         *         • 

(9)  Storm  water  discharge  exemption. 
(i)  An  applicant  that  qualifies  as  a 
Group  I  storm  water  discharger  under 
§  122.57(b)(2)  is  exempt  from  the 
requirement  in  paragraph  (d)(7)(iii)  of 
this  section  that  it  report  quantitati\e 
data  for  those  pollutants  listed  in  Tables 
II,  III,  or  IV  that  it  knows  or  has  reason 
to  believe  are  discharged  from  the 
outfall.  However,  the  applicant  must 
indicate  whether  it  knows  or  has  reason 


to  believe  that  any  of  those  pollutants 
are  present.  For  every  pollutant 
expected  to  be  discharged,  the  applicant 
must  briefly  describe  the  reasons  the 
pollutant  is  expected  to  be  discharged 

(ii)  An  applicant  that  qualifies  as  a 
Group  II  storm  water  discharger  under 
§  122.57(b)(3)  is  exempt  from  the 
requirements  of  paragraphs  {d|(21.  (dK.""!) 
(d)(6),  (d)(7),  (d)(10).  and  (d)(ll)  of  this 
section. 

(iii)  For  the  purpose  of  paragraph 
(d)(3)  of  this  section,  both  Group  1  and 
Gn;up  II  storm  water  dischargers  may 
estimate  the  average  flow  of  their 
discharge  and  must  indicate  the  rainfall 
event  this  estimate  is  based  on. 

(iv)  The  Director  may  require 
additional  information  under  paragraph 
(d)(12|  of  this  section. 

*  *  *  •  t 

(h)-   •  • 

(4)  Any  interested  person  may 
challenge  the  Regional  Administrator's 
initial  new  source  determination  by 
requesting  an  evidentiary  hearing  under 
Subpart  E  of  Part  124  within  30  days  of 
issuance  of  the  public  notice  of  the 
initial  determination.  If  all  parties  to  the 
evidentiary  hearing  on  the 
determination  agree,  the  Regional 
Administrator  may  defer  the  hearing 
until  after  a  final  permit  decision  is 
made,  and  consolidate  the  hearing  on 
the  determination  with  any  hearing  on 
the  permit. 
*         «         ■         ■         » 

9.  Section  122.57  is  proposed  to  be 
revised  to  read  as  follows; 

§  122.57     Storm  Water  Discharges. 

(Applicable  to  Sta;e  .\"l'Ui-:S  programs, 
see  §  123.7) 

(a)  Permit  requirement.  Storm  water 
discharges,  as  defined  in  this  section, 
are  point  sources  subject  to  the  .MPDES 
permit  program.  The  Director  may  issue 
an  NPDES  permit  or  permits  for 
discharges  into  waters  of  the  United 
States  from  a  storm  water  discharge 
covering  all  conveyances  which  are  a 
part  of  that  storm  water  discharge. 
Where  there  is  more  than  one  owner  or 
operator  of  a  single  system  of  such 
con\eyances,  any  or  all  discharges  intu 
the  storm  water  discharge  system  ma> 
be  identified  in  the  application 
submitted  by  the  owner  or  operator  of 
the  portion  of  the  system  that  discharges 
directly  into  waters  of  the  United  States 
.Any  such  application  shall  include  all 
information  regarding  dischargers  into 
the  system  that  would  be  required  if  the 
dischargers  submitted  separate 
applications.  Dischargers  so  identified 
shall  not  require  a  separate  permit 
unless  the  Director  specifies  otherwise. 
Any  permit  covering  more  than  one 
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owner  or  operator  shait  identify  the 
effluent  KmftaHons,  if  any,  which  apply 
to  each  owner  or  operator.  Where  there 
is  more  than  one  owner  or  operator,  no 
discharger  into  a  storm  water  discharge 
may  be  subject  to  a  permit  condition  for 
discharges  into  the  storm  water 
discharge  other  than  its  own  discharges 
into  that  system  without  its  consent. 
[See  §  122.53(b)(2)  for  application 
deadlines  for  existing  storm  water 
discharges.) 

(b)  Definitions.  (1)  "Storm  water 
discharge"  means  a  conveyance  or 
system  of  conveyances  (include  pipes, 
conduits,  ditches,  and  channels) 
primarily  used  for  collecting  and 
conveying  storm  water  runoff  and  which 

(i)  EHscharges  storm  water  runoff 
contaminated  by  contact  with  process 
wastes,  raw  materials,  toxic  pollutants, 
hazardous  pollutants  listed  in  Table  V  of 
Appendix  D,  or  oil  and  grease;  or 

(ii)  Is  designated  under  paragraph  (c) 
of  this  section. 

"Storm  water  discharge"  excludes 
conveyances  which  discharge  storm 
water  runoff  combined  with  municipal 
sewage. 

(2)  "Group  I  storm  water  discharge" 
means  any  storm  water  discharge" 
which  is 

(i)  Subject  to  effluent  limitations 
guidelines  or  toxic  pollutant  effluent 
standards; 

(ii)  Designated  under  paragraph  (c)  of 
this  section;  or 

(iii)  Located  at  an  industrial  plant  or 
in  plant  associated  areas,  if  there  is  a 
potential  for  significant  discharge  of 
storm  water  contaminated  by  contact 
with  process  wastes,  raw  materials, 
toxic  potlutants,  or  hazardous  pollutants 
listed  in  Table  V  of  Appendix  D.  "Plant 
associated  areas'*  means  industrial 
plant  yards,  fanmediate  access  roads, 
drainage  ponds,  refuse  piles,  storage 
piles  or  areas,  and  material  or  products 
loading  and  unloading  areas.  The  term 
excludes  areas  located  on  plant  lands 
separate  from  the  planf  s  industrial 
activities,  such  as  office  buildings  and 
accompanying  parking  lots.  (See 
§  122.53(d)(g)(i)  for  exemptions  from 
certain  application  reqnirements.) 

(3)  "Group  n  storm  water  discharge" 
means  any  "storm  water  discharge"  not 
included  in  paragraph  fbK2)  of  this 
section.  (See  S  122.4(d)(7)  and 

S  122.53(d)(9Kii]  for  exemptions  from 
certain  appbcatton  requirements.) 

(4)  A  conveyance  or  system  of 
conveyances  operated  primarily  for  the 
purpose  of  collecting  and  conveying 
storm  water  mnoff  which  does  not 
coiwtitute  a  "sforru  water  discharge" 
under  paragraph  (bjfl)  of  this  section  is 
not  coTwidered  a  point  source  subject  to 
the  reqnirements  of  CWA. 


(5)  Whether  a  system  of  conveyances 
is  or  is  not  a  storm  water  discharge  for 
purposes  of  this  section  shall  have  no 
bearing  on  whether  the  system  is 
eligibfe  for  funding  under  Title  D  of 
CWA.  See  40  CFR  §  36.925-21. 

(c)  Case-by-case  designation  of  storm 
water  discharges.  The  Director  may 
designate  a  conveyance  or  system  of 
conveyances  primarily  used  for 
collecting  and  conveying  storm  water 
runoff  as  a  storm  water  discharge.  This 
designation  may  be  made  when: 

(1)  A  Water  Quality  Management  plan 
under  section  208  of  CWA  which 
contains  requirements  applicable  to 
such  point  sources  is  approved;  or 

(2)  The  Director  determines  that  a 
storm  water  discharge  is  a  significant 
contributor  of  pollution  to  the  waters  of 
the  United  States.  In  making  this 
determination  the  Director  shall 
consider  the  following  factors: 

(i)  The  location  of  the  discharge  with 
respect  to  waters  of  the  United  States; 

(ii)  The  size  of  the  discharge; 

(iii)  The  quantity  and  nature  of  the 
pollutants  reaching  waters  of  the  United 
States;  and 

(iv)  Other  relevant  factors. 

10.  Section  122.59  is  proposed  to  be 
amended  by  revising  paragraph  (a)(2)  to 
read  as  follows: 

§  122.59    General  permits. 
.         .         *         ♦         ♦ 

(2)  Sources.  The  general  permit  may 
be  written  to  regulate,  within  the  area 
described  in  paragraph  {a)(l)  of  this 
section,  either, 
(i)  Storm  water  discharges;  or 
(ii)  A  category  of  point  sources  other 
than  storm  water  discharges  if  the 
sources  all: 

(A)  Involve  the  same  or  substantially 
similar  types  of  operations; 

(B)  Discharge  the  same  types  of 
wastes; 

(C)  Require  the  same  effluent 
limitations  or  operating  conditions; 

(D)  Require  the  same  or  similar 
monitoring;  and 

(E)  In  the  opinion  of  the  Director,  are 
more  appropriately  controlled  under  a 
genera!  permit  than  under  individual 
permits, 

•         «         *        *        « 

11.  Section  122.60  is  proposed  to  be 
amended  by  revising  paragraphs  (g](2), 
(g)(4){i](B),  (hl(ll.  (hl(2).  and  (hK3Ki):  by 
redesignating  paragraph  (h){4)  as  Ch)(5) 
and  by  adding  a  new  paragraph  (h)(4l  to 
read  as  follows: 

§  1 22.60    AddKiorMl  condtttons  applicable 
to  all  NPDES  pcnntta. 


fg) 


(2)(i)  The  pennittee  may  allow  any 
bypass  to  occur  if  combined  discharges 
from  the  outfall  being  bypassed  and 

from  any  bypass  discharge  points  do  not 
exceed  effluent  limitations,  on  the 
following  conditions: 

(A)  Except  for  discharges  of  produced 
water  from  offshore  oil  and  gas 
exploration  and  production  facilities,  all 
such  discharge  points  shall  be 
monitored  during  reporting  periods 
affected  by  by-passes,  and  all  results 
shall  be  reported  to  the  Director  in  the 
Discharge  Monitoring  Report.  The 
permit  shall  include  such  additional 
monitoring  requirements  as  the  Director 
finds  necessary  to  assure  that  effluent 
limitations  are  not  exceeded. 

(B)  For  discharges  of  produced  water 
from  offshore  oil  and  gas  exploration 
and  production  facilities,  the  Director, 
upon  demonstration  by  the  permittee 
that  effluent  limitations  will  not  be 
exceeded  during  certain  bypass 
conditions,  may  allow  such  bypasses  to 
occur  without  monitoring. 

(ii)  These  bypasses  are  not  subject  to 
the  provisions  of  paragraph  (g)(3)  and 
(g)(4)  of  this  section, 
*         «         *         *         * 

(4)  *  *  * 

(i)  *  *  * 

(B)  There  were  no  feasible 
alternatives  to  the  bypass,  such  as  the 
use  of  auxibary  treatment  facilities, 
retention  of  untreated  wastes,  or 
maintenance  during  normal  periods  of 
equipment  downtime.  This  condition  is 
not  satisfied  if  adequate  back-up 
equipment  should  have  been  installed  in 
the  exercise  of  reasonable  engineering 
judgment  to  prevent  a  bypass  which 
occurred  during  normal  periods  of 
equipment  downtime  «  preventive 
maintenance;  and 
***** 

(h)  L^set—ll)  Definition.  "Upset" 
means  an  exceptional  incident  in  which 
there  is  unintentional  and  temporary 
noncompliance  with  permit  effluent 
limitations  because  of  factors  beyond 
the  reasonable  control  of  the  permittee. 
An  upset  does  not  include 
noncompHancB  to  the  extent  caused  by 
operational  error,  improperly  designed 
treatment  facilities,  inadequate 
treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation. 

(2)  Effect  of  an  upset.  An  upset 
constitutes  an  affirmative  defense  to  an 
action  bron^t  for  noncompliance  with 
technology-based  permit  effluent 
limitations  if  the  requirements  of 
paragraph  fhKS)  of  this  section  are  met. 
No  determination  made  during 
administrative  review  of  claims  that 
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noncompliance  was  caused  by  upset, 
and  before  an  action  for  noncompliance, 
is  final  administrative  action  subject  to 
judicial  review. 

(3)  *  *  * 

(i)  An  upset  occurred  and  that  the 
permittee  can  identify  the  cause(s)  of 
the  upset 

*  ♦         ♦         »         • 

(4)  Upsets  where  limitations  are 
based  on  water  quality.  In  addition  to 
the  demonstration  required  under 
paragraph  (h){3)  of  this  section,  a 
permittee  who  wishes  to  establish  the 
affirmative  defense  of  upset  for  a 
violation  of  effluent  limitations  based 
upon  water  quality  standards  shall  also 
demonstrate  that  the  standards  were 
achieved  in  all  stream  segments,  and  for 
all  pollutants  or  parameters,  which 
could  have  been  affected  by  the 
noncomplying  discharge. 

♦  ♦         *         «         • 

12.  Section  122.61  is  proposed  to  be 
amended  by  revising  the  introductory 
text  of  paragraph  (a)[l].  (a)(l)(iii),  and 
(a](2]  to  read  as  follows: 

§  1 22.6 1    Addttkmsi  conditions  applicable 
to  specified  categories  of  NPOES  permits. 

(a)  ♦  *  * 

(1)  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  the 
discharge,  on  a  routine  or  frequent  basis, 
of  any  toxic  pollutant  which  is  not 
limited  in  the  permt,  if  that  discharge 
will  exceed  the  highest  of  the  following 
"notification  levels:" 

♦  •         ♦         • 

(iii)  Five  (5)  times  the  maximum 
concentration  value  reported  for  that 
pollutant  in  the  permit  application  in 
accordance  with  §  122.53(d)(7];  or 

•  *         ♦         • 

(2)  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  any 
discharge,  on  a  non-routine  or  infrequent 
basis,  of  a  toxic  pollutant  which  is  not 
limited  in  the  permit,  if  that  discharge 
will  exceed  the  highest  of  the  following 
notification  levels: 

(i)  Five  hundred  micrograms  per  liter 
(500  ug/I); 

(ii)  One  milligram  per  liter  (1  mg/1)  for 
antimony; 

(iii)  Ten  (10)  times  the  maximum 
concentration  value  reported  for  that 
pollutant  in  the  permit  application  in 
accordance  with  §  122.53(d)(7); 

(iv)  The  level  estabhshed  by  the 
Director  in  accordance  with  §  122.62(f). 
•         •         •         »         « 

13.  Section  122.62  is  proposed  to  be 
amended  by  revising  paragraphs  (d)(3), 
(d)(9)  and  (1)(1)  to  read  as  follows:  by 
removing  paragraph  (e)(l)(ii):  and  by 
redesignating  paragraph  (e)(l)(i)  as 
paragraph  (e)(1): 


§122.62    Establisfiing  NPDES  pennit 
conditions. 

***** 

(d)  •  *  • 

(J)  Conform  to  the  conditions  of  a 
State  certification  under  section  401  of 
the  CWA  which  meets  the  requirements 
of  §  124.53  when  EPA  is  the  permitting 
authority.  If  a  State  certification  is 
stayed  by  a  court  of  competent 
jurisdiction  or  an  appropriate  State 
board  or  agency,  EPA  shall  notify  the 
State  that  the  Agency  will  deem 
certification  waived  unless  a  finally 
effective  State  certification  is  received 
within  sixty  days  from  the  date  of  the 
notice.  If  the  State  does  not  forward  a 
finally  effective  certification  within  the 
sixty  day  period,  EPA  shall  include 
conditions  in  the  permit  which  may  bo 
necessary  to  meet  EPA's  obligation 
under  section  301(b)(1)(C)  of  the  CWA; 

•  ♦         *         .         . 

(9)  Incorporate  any  other  appropriate 
requirements,  conditions,  or  limitations 
(other  than  effluent  limitations)  into  a 
new  source  permit  to  the  extent  allowed 
hy  National  Environmental  Policy  Act, 
42  use.  §§  4321  etseq.  and  section  511 
of  the  CWA,  when  EPA  is  the  permit 
issuing  authority  (See  §  122.66(c)). 
♦         *         *         * 

(I)  Reissued  permits:  (1)  When  a 
permit  is  renewed  or  reissued, 
limitations,  standards,  or  conditions 
which  are  at  least  as  stringent  as  the 
final  limitations,  standards,  or 
conditions  in  the  previous  permit  (unless 
there  exists  cause  for  permit 
modifir.ilion  under  §  122.15(a)). 

•  *         •         •         • 

14.  Section  122.63  is  proposed  to  be 
amrnded  by  revising  paragraphs  (b)(2), 
(c).  (g),  and  (h)  to  read  as  follows: 

i;  122.63    Calculating  NPDES  permit 
conditions. 

•  "         *         *         * 

(b)  -  ♦  • 

|2)(i)  Except  in  the  case  of  POTWs  or 
;!S  provided  in  subparagraph  (ii)  of  this 
paragraph,  calculation  of  any  permit 
limitations,  standards,  or  prohibitions 
vvliich  are  based  on  production  (or  other 
measure  of  operation)  shall  be  based  not 
upon  the  designed  production  capacity 
but  rather  upon  a  reasonable  measure  of 
actual  production  of  the  facility,  such  as 
the  production  during  the  high  month  of 
the  previous  year,  or  the  monthly 
average  for  the  highest  of  the  previous  S 
years.  For  new  sources  or  new 
dischargers,  actual  production  shall  be 
estimated  using  projected  production. 
The  time  period  of  the  measure  of 
production  shall  correspond  to  the  time 
period  of  the  calculated  permit 
hmitations;  for  example,  monthly 


production  shall  be  used  to  calculate 
average  monthly  discharge  limitations 

(u)  (Applicable  to  the  automotive 
manufacturing  mdustry)  If  the  applicant 
satisfactonly  demonstrates  to  the 
Director  at  the  time  the  application  is 
submitted  that  its  actual  production,  as 
indicated  in  (b)(2)(i)  of  this  section,  is 
substantially  below  maximum 
production  capability  and  that  there  is  a 
reasonable  potential  for  an  increase 
above  actual  production  dunng  the 
duration  of  the  permit,  the  State  Director 
may  and  the  Regional  Administrator 
shall  mclude  a  condition  establishing 
alternate  permit  limitations,  standards. 
or  prohibitions  based  upon  the 
increased  production  levels  anticipated 
(not  to  exceed  maximum  production 
capability)  The  condition  shall 
authorize  discharges  in  compliance  with 
the  higher  alternate  limitations 
standards,  or  prohibitions  upon  written 
notice  to  the  Director  at  least  two 
business  days  before  the  month  in 
which  increased  production  is 
anticipated.  The  notice  shall  state  that 
the  permittee  anticipates  qualifying  for 
alternate  limits  for  a  pcnod  not  to 
exceed  thirty  days.  If  increased 
production  is  anticipated  to  continue 
beyond  the  period  identified  in  the 
notice,  a  new  notice  shall  be  submitted 
at  least  two  business  days  prior  to  the 
commencement  of  the  new  period.  The 
perm.ittee  shall  comply  with  the 
limitations,  standards,  or  prohibitions 
that  reflect  the  level  of  actual  production 
for  that  pe'-iod  not  to  exceed  the 
maximum  i€\eL  The  permittee  shall 
submit  with  the  DMR  for  that  period  the 
level  of  production  that  actually 
occurred  and  the  lun.tations.  standards, 
or  prohibitions  appbcabie  to  that  l^■\  el 
of  production 

{c)Metais  All  permit  effluent 
limitations,  s'andards,  or  prohibitions 
for  a  metal  shall  be  expressed  in  tei-ms 
of  "total  recuverabie  metal"  as  defined 
m  4  1  OR  I'urt  136  unless: 

I ! !  An  apriiicable  effluent  standard  or 
limitation  has  been  promulgated  under 
the  CWA  and  specifies  the  limitation  for 
the  metal  in  the  dissolved  or  valent  or 
total  form;  or 

i2i  In  establishing  permit  limitations 
on  a  cdse-by-case  basis  under  §  125.3.  it 
is  necessary  to  express  the  hmitation  on 
the  metal  m  the  dissolved  or  valent  or 
total  form  to  carry  out  the  provisions  of 
the  CWA;  or 

(3)  All  approved  analytical  methods 
for  the  mf'tal  inherently  measure  only  iis 
dissolved  form  [e.g..  hexavalenl 
chromium). 

(gj  Pollutants  in  intake  water  Fjicepl 
as  provided  in  paragraph  (h)  of  this 
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section  technology-based  effluent 
limitations  in  permits  shall  not  be 
adjusted  for  pollutants  in  the  intake 
water.  This  paragraph  (g)  and  paragraph 
[h)  do  not  preclude  taking  into  account, 
as  appropriate,  the  presence  of 
pollutants  in  intake  water  in 
implementing  water  quahty  standards. 

fh)  Net  Limitations:  (1)  Upon  request 
of  the  discharger,  technology-based 
effluent  limitations  or  standards 
imposed  in  a  permit  shall  be  calculated 
on  a  "net"  basis;  that  is,  adjusted  to 
reflect  credit  for  pollutants  in  the 
discharger's  intake  water,  if: 

(i)  The  applicable  effluent  Umitations 
and  standards  contained  in  40  CFR 
Subchapter  N  specifically  provide  that 
they  shall  be  apphed  on  a  net  basis;  or 

(ii)  The  discharger  demonstrates  that 
the  control  system  it  proposes  or  uses  to 
meet  applicable  technology-based 
limitations  and  standards  would,  if 
properly  installed  and  operated,  meet 
the  limitations  and  standards  in  the 
absence  of  pollutants  in  the  intake 
water. 

(2)  A  permit  containing  effluent 
limitations  or  standards  imposed  on  a 
net  basis  must  require  that: 

(i)  The  permittee  conduct  additional 
monitoring  (for  example,  for  flow  and 
concentration  of  pollutants)  as 
necessary  to  determine  continued 
eligibility  for  and  compliance  with  any 
such  adjustments;  and 

(ii)  The  permittee  notify  the  Director  if 
eligibility  for  an  adjustment  under  this 
section  has  been  altered  or  no  longer 
exists.  In  that  case,  the  permit  may  be 
modified  accordingly  under  §  122.15. 

(3)  Permit  effluent  limitations  or 
standards  adjusted  under  this 
subsection  shall  be  calculated  on  the 
basis  of  the  amount  of  pollutants 
present  in  the  intake  water,  only  to  the 
extent  the  discharger  demonstrates  is 
necessary  to  meet  the  applicable 
limitations  and  standards  after  applying 
the  control  system  identified  pursuant  to 
§  122.63(h)(l)(ii)  except  to  the  extent 
that  the  applicant  can  show  that  the 
costs  of  control  are  significantly  greater 
than  the  costs  reflected  in  applicable 
effluent  limitations  guidelines,  as  a 
result  of  the  presence  of  intake 
pollutants.  Where  the  Director 
concludes  that  limitations  on  generic 
measmes  of  pollution,  such  as  Oil  and 
Crease.  Total  Suspended  Solids, 
Biochemical  Oxygen  Demand,  or  Total 
Organic  Carbon  are  necessary  to  control 
toxic  or  non-conventional  pollutants  not 
otherwise  limited  in  the  permit,  effiuent 
limitations  or  standards  for  such  generic 
measures  of  pollution  may  be  adjusted 
only  if: 

(i)  The  permittee  agrees  to  the 
inclusion  of  specific  effiuent  limitations 


on  those  nonconventional  or  toxic 
pollutants;  or 

(ii)  The  permittee  shows  that  the 
effiuent  is  not  substantially  greater  in 
toxicity  than  the  intake  water,  or 

(iii)  The  permittee  shows  that  the 
constituents  of  the  generic  measure  in 
the  effiuent  are  substantially  similar  in 
chemical  characteristics  to  the  same 
constituents  of  the  generic  measure  in 
the  intake  water,  in  which  case  the 
limitations  may  be  adjusted  to  the 
extent  such  similarity  is  demonstrated. 
The  showing  of  substantial  similarity 
required  under  5  122.63(h)(3)  may  be 
made  by  showing  similarity  in  the  levels 
of  priority  toxic  pollutants  in  the  intake 
water  and  effiuent,  performing  an 
aquatic  toxicity  test  on  the  intake  water 
and  effiuent,  or  in  appropriate  cases,  by 
demonstating  that  the  nature  of  the 
facility,  its  processes,  or  other 
circumstances  make  clear  that  the 
intake  water  and  effiuent  are  similar. 

'  (4)  Discharges  of  raw  water  clarifier 
sludge  and  filter  backwash  are 
discharges  subject  to  NPDES  permits 
and  thus  are  eligible  for  a  net  limit  in 
accordance  with  the  procedures  outlined 
in  this  provision.  In  showing  eligibility 
for  a  net  limitation  the  permittee  need 
not  make  the  demonstration  required  by 
paragraph  (h)(l)(ii)  of  this  section  as  to 
the  use  of  control  technology  to  meet  the 
applicable  effiuent  limitations. 
However,  in  calculating  a  net  limit,  the 
permit  writer  shall  provide  that  the 
discharge  does  not  result  in  the  violation 
of  applicable  water  quality  standards. 
The  permit  writer  should  consider  in 
setting  effiuent  limitations  those 
chemicals,  if  any,  added  to  the 
discharge.  Net  limits  for  discharges  of 
raw  water  clarifier  sludge  or  filter  back- 
wash shall  be  available  for  those 
discharges  at  the  outfall  at  which  the 
discharge  actually  occurs,  whether  this 
is  through  a  separate  outfall  or  in 
combination  with  other  discharges. 
ft        *        «        •        * 

15.  Section  122.65  is  proposed  to  be 
amended  by  revising  the  introductory 
text  of  paragraph  (a)  and  paragraph 
(a  1(2),  redesignating  paragraphs  (b)  and 
(c)  as  (c)  and  (d).  adding  a  new 
paragraph  (b),  and  by  revising  the 
introductory  text  of  newly  redesignated 
paragraph  (c)  to  read  as  follows; 

§  122.65  Disposal  of  pollutants  Into  wells. 
Into  publicly  owned  treatment  works  or  by 
land  application. 

(Applicable  to  State  NPDES  program, 
see  §  123.7.) 

(a)  Disposal  into  POTWs.  When  part 
of  a  discharger's  process  wastewater  is 
not  being  discharged  into  waters  of  the 
United  States  or  contiguous  zone 
because  it  is  disposed  into  a  POTW. 


thereby  reducing  the  flow  or  level  of 
pollutants  being  discharged  into  waters 
of  the  United  States,  applicable  effiuent 
standards  and  limitations  for  the 
discharge  in  an  NPDES  permit  shall  be 
adjusted  to  reflect  the  reduced  raw 
waste  resulting  from  such  disposal. 
Effiuent  limitations  and  standards  in  the 
permit  shall  be  calculated  by  one  of  the 
following  methods; 
***** 

(2)  In  all  cases  other  than  those 
described  in  paragraph  (a)(1)  of  this 
section,  effluent  limitations  shall  be 
adjusted  by  multiplying  the  effiuent 
limitation  derived  by  applying  effiuent 
limitation  guidelines  to  the  total  waste 
stream  by  the  amount  of  wastewater 
flow  to  be  treated  and  discharged  into 
waters  of  the  United  States,  and 
dividing  the  result  by  the  total 
wastewater'flow.  Effluent  limitations 
and  standards  so  calculated  shall  be 
further  adjusted  by  the  Director  if 
application  of  this  paragraph  would 
require  a  greater  degree  of  effiuent 
reduction  (taking  into  account  both 
reduction  at  the  POTW  and  reduction  at 
the  permittee's  facility)  than  would  have 
been  required  by  the  effiuent  limitations 
guideline  if  the  permittee  had  discharged 
all  wastewater  directly. 

This  method  may  be  algebraically 
expressed  as; 
P=ExN/T 

where  P  is  the  permit  effluent  hmitation, 
E  is  the  limitation  derived  by  applying 
effiuent  guidelines  to  the  total 
wastestream,  N  is  the  wastewater  fiow 
to  be  treated  and  discharged  to  waters 
of  the  United  States,  and  T  is  the  total 
wastewater  flow. 

(b)  Disposal  into  wells  or  by  land 
application.  If  all  the  wastes  from  a 
particular  process  are  discharged  into 
wells  or  to  land  application,  and  effluent 
limitations  guidelines  provide  separate 
allocation  for  wastes  from  that  process, 
all  allocations  for  the  process  shall  be 
eliminated  from  calculation  of  permit 
effluent  limitations  or  standards.  If  a 
portion  of  the  wastes  from  the  process  is 
discharged  to  wells  or  to  land 
application,  the  discharger  shall  receive 
the  full  amount  of  allocation  authorized 
under  the  applicable  effluent  limitations 
guidelines  unless: 

(1)  The  allocation  is  for  a  pollutant 
which  is  an  indicator  for  a  toxic 
pollutant;  and 

(2)  The  levels  of  toxic  pollutants 
which  will  be  discharged  are  higher  than 
they  would  be  if  the  guidelines  were 
applied  to  the  entire  waste  stream.  In 
such  cases,  the  Director  shall  adjust  the 
effluent  limitations  as  necessary  to 
ensure  the  degree  of  control  of  toxic 
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pollutants  contempleted  by  the 
applicable  effluent  limitations 

guidelines. 

(c)  Paragraphs  (a)  and  (b)  of  this 
section  shall  not  apply  to  the  extent  that 
promulgated  effluent  limitations 

guidelines: 

***** 

16.  Section  122.66  is  proposed  to  be 
amended  by  revising  paragraphs  (c)(3) 
and  (c)(4),  and  removing  (c)(5)  to  read  as 

follows: 

§  122.66    New  sources  and  new 
dischargers. 


(3J  The  Regional  Administrator,  to  the 
extent  allowed  by  law,  shall  issue, 
condition  (other  than  imposing  effluent 
limitations),  or  deny  the  new  source 
NPDES  permit  follpwing  a  complete 
evaluation  of  any  significant  beneficial 
and  adverse  impacts  of  the  proposed 
action  and  a  review  of  the 
recommendations  contained  in  the  EIS 
or  finding  or  no  significant  impact. 

(4)  An  applicant  for  a  new  source 
permit  for  which  an  EIS  may  be  required 
under  NEPA  should  submit  the 
application  sufficiently  early  to  allow 
for  completion  of  NEPA  review  prior  to 
commencement  of  construction.  If  the 
applicant  commences  construction  prior 
to  completion  of  NEPA  review.  EPA  will 
not  consider,  in  balancing  costs  and 
benefits,  any  costs  which  might  be 
incurred  by  the  appHcant  in  restoring 
the  site  or  in  altering  construction  plans. 

Appendix  D  to  Part  122— NPDES  Permit 
Application  Testing  Requirements 
(§122.53)  [Amended] 

17.  Appendix  D  of  Part  122  is 
proposed  to  be  amended  by  retitling 
Table  III  to  read  as  follows: 

Table  III:  Other  Toxic  Pollutants  (Metals  and 
Cyanide)  and  Total  Phenols 

PART  124— PROCEDURES  FOR 
DECISIONMAKING 

Subpart  A— General  Program 
Requirements 

18.  Section  124.13  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 24. 1 3    Obligation  to  raise  Issues  and 
provide  infofmation  during  the  public 
comment  period. 

All  persons,  including  applicants,  who 
believe  any  condition  of  a  draft  permit  is 
inapporpriate  or  that  the  Director's 
tentative  decision  to  deny  an 
application,  terminate  a  permit,  or 
prepare  a  draft  permit  is  inappropriate, 
must  rai^  all  reasonably  ascertainable 
issues  and  submit  all  reasonably 
.ivailable  arguments  supporting  their 


position  by  the  close  of  the  public 
comment  period  (including  any  public 
hearing)  under  §  124.10.  Any  supporting 

materials  which  are  submitted  shall  be 
included  in  full  and  may  not  be 
incorporated  by  reference,  unless  they 
are  already  part  of  the  administrative 
record  in  the  same  proceeding,  or 
consist  of  State  or  Federal  statutes  and 
regulations,  EPA  documents  of  general 
applicabihty,  or  other  generally 
available  reference  materials. 
Commenters  shall  make  supporting 
material  not  already  included  in  the 
administrative  record  available  to  EPA 
as  directed  by  the  Regional 
Administrator.  (.A  comment  period 
longer  than  30  days  may  be  necessity  to 
give  commenters  a  reasonable 
opportunity  to  comply  with  the 
requirements  of  this  section.  Additional 
time  shall  be  granted  under  §  124.10  to 
the  extent  that  a  commenter  who 
requests  additional  time  demonstrates 
the  need  for  such  time.) 

19.  Section  124.14  is  proposed  to  be 
amended  by  redesignating  paragraphs 
(a)  through  (d)  as  (b)  through  (e)  and  by 
adding  a  new  paragraph  (a)  to  read  as 
follows: 

§  124.14    Reopening  of  the  pubtic 
comment  period. 

(a)(1)  The  Regional  Administrator 
may  order  the  public  comment  period 
reopened  if  the  procedures  of  this 
paragraph  could  expedite  the  decision- 
making process.  When  the  public 
comment  period  is  reopened  under  this 
paragraph,  all  persons,  including 
applicants,  who  believe  any  condition  of 
a  draft  permit  is  inappropriate  or  th.it 
the  Regional  Administrator's  tentative 
decision  to  deny  an  application, 
terminate  a  permit,  or  prepare  a  draft 
permit  is  inappropriate,  must  submit  all 
reasonably  available  factual  grounds 
supporting  their  position,  including  all 
supporting  material,  by  a  date,  not  less 
than  sixty  days  after  public  notice  under 
paragraph  (a)(2)  of  this  section,  set  by 
the  Regional  Administrator.  Thereafter, 
any  person  may  file  a  written  response 
to  the  material  filed  by  any  other 
person,  by  a  date,  not  less  than  twenty 
days  after  the  date  set  for  filing  of  the 
material,  set  by  the  Regional 
Administrator. 

(2)  Public  notice  of  any  comment 
period  under  this  paragraph  shall 
identify  the  issues  as  to  which  the 
requirements  of  §  124,14(a)  shall  apply. 

(3)  On  his  own  motion  or  on  the 
request  of  any  person,  the  Regional 
Administrator  may  direct  that  the 
requirements  of  paragraph  {a)(l)  of  this 
section  shall  apply  during  the  initial 
comment  period  where  if  reasonably 
appears  that  issuance  of  the  permit  will 


be  contested  and  that  applying  the 

paragraph  (a)(1)  of  this  section 
requirements  will  substantially  expedite 
the  decision -ma  king  process.  The  notice 
of  the  draft  permit  shall  state  whenever 
this  has  been  done. 

(4)  A  comment  period  of  longer  than 
60  days  will  often  be  necessary  in 
complicated  prtx;eedings  to  give 
commenters  a  reasonable  opportunity  to 
(;omply  with  the  requirements  of  this 
section.  Commenters  may  request  longer 
comment  periods  and  they  shall  hv 
granted  under  §  124.10  to  the  extent  they 
appear  necessary. 


Subpart  D— Specific  Procedures 
Applicable  to  NPDES  Permits 

20.  Section  124.56  is  proposed  to  l).» 
amended  by  .idding  a  new  par.igr.ijit) 
(b)(l)(iv)  to  read  as  follows: 

§  124.56     Fact  sheets. 

lb) • •  * 
(1)  '  •  • 

(iv)  Limitations  set  on  a  case-by-case 
basis  under  §  125.3(c)(2)  or  (c)(3). 


Subpart  E— Evidentiary  Hearing  for 
EPA-lssued  NPDES  Permits  and  EPA- 
Terminated  RCRA  Permits 

21.  Section  124.76  is  proposed  to  be 
revised  to  read  as  follows: 

§  124.76    Obligation  to  sut>mit  evidence 
and  raise  issues  before  a  final  permit  is 
issued. 

in  any  case  where  the  Regional 
Administrator  elected  to  apply  the 
requirements  of  §  124.14(a).  no  evidence 
shall  be  submitted  by  any  party  to  a 
he,jr;ng  under  this  Subpart  that  was  not 
submitted  to  the  administrative  record 
required  by  §  124.18  as  part  of  the 
preparation  of  and  comment  on  a  dr.ifi 
permit,  unless  good  cause  is  shown  for 
the  failure  to  submit  it.  No  issues  shall 
be  raised  by  any  party  that  were  not 
submitted  to  the  administrative  record 
required  by  §  124.18  as  Part  of  the 
preparation  of  and  comment  on  a  draft 
permit  unless  good  cause  is  shown  for 
the  failure  to  submit  them.  (k>od  cause 
includes  the  case  where  the  party 
seeking  to  raise  the  new  issues  or 
introduce  new  information  shows  that  it 
could  not  reasonably  have  ascertained 
the  issues  or  made  the  information 
available  within  the  time  required  by 
§  124.15;  or  that  it  could  not  have 
reasonably  anticipated  the  relevance  or 
materiality  of  the  information  sought  to 
be  introduced.  Good  cause  exists  for  the 
introduction  of  data  available  on 
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operation  authorized  under 
§  124.60(a)(2). 

22.  Section  124.78  is  proposed  to  be 
amended  by  revising  paragraph  (a)(1)  to 
read  as  follows: 

§  124.78    Ex  parte  communications. 

(a)  *  *  • 

(1)  "Agency  trial  staff  means  those 
Agency  employees,  whether  temporary 
or  permanent,  who  have  been 
designated  by  the  Agency  under  §  124.77 
or  S  124.116  as  available  to  investigate, 
litigate,  and  present  the  evidence, 
arguments,  and  position  of  the  Agency 
in  the  evidentiary  hearing  or 
nonadversary  panel  hearing.  Any  EPA 
employee,  consultant,  or  contractor  who 
is  called  as  a  witness  by  EPA  trial  staff, 
or  who  assisted  in  the  formulation  of  the 
draft  permit  which  is  the  subject  of  the 
hearing,  shall  be  designated  as  a 
member  of  the  Agency  trial  staff; 
*        •        •        •        * 

23.  Section  124.85  is  proposed  to  be 
amended  by  adding  a  new  paragraph  (e) 
to  read  as  follows: 

§  124.85    Hearing  procedures. 
»         *         •         *         • 

(e)  Admission  of  Evidence  on 
Environmental  Impacts.  If  a  hearing  is 
granted  under  this  Subpart  for  a  new 
source  subject  to  NEPA,  the  Presiding 
Officer  may  admit  evidence  relevant  to 
any  environmental  impacts  of  the 
permitted  facility  if  the  evidence  would 
be  relevant  to  the  Agency's  obligations 
under  S  122.66(c)(3).  If  the  source  holds  a 
final  RCRA.  PSD,  or  UIC  permit,  or  an 
ocean  dumping  permit  under  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  (MPRSA),  no  such  evidence  shall  be 
admitted  nor  shall  cross-examination  be 
allowed  relating  to  (1)  effects  on  air 
quality.  (2)  effects  attributable  to 
underground  injection  or  hazardous 
waste  management  proctices,  or  (3) 
effects  of  ocean  dumping  subject  to  the 
MPRSA,  which  were  considered  or 
could  have  been  considered  in  the  PSD, 
RCRA.  UIC.  or  MPRSA  permit  issuance 
proceedings.  However,  the  presiding 
officer  may  admit  without  cross- 
examination  or  any  supporting  witness 
relevant  portions  of  the  record  of  PSD, 
RCRA,  UIC,  or  MPRSA  permit  issuance 
proceedings. 

Subpart  F— Non-Adversary  Panel 
Procedure* 

24.  Section  124.111  is  proposed  to  be 
amended  by  revising  the  introductory 
text  of  paragraph  (a)  as  follows: 

S  124.111    AppHcabNity. 

(a)  Except  as  set  forth  in  this  Subpart. 
the  Regional  Administrator  may,  with 
the  consent  of  the  applicant  apply  the 


procedures  of  this  Subpart  in  lieu  of,  and 
to  complete  exclusion  of.  Subparts  A 
through  E  in  the  following  cases: 
•        •        •        •        * 

25.  Section  124.120  is  proposed  to  be 
amended  by  revising  paragraph  (a)  as 

follows: 

§  124.120    Panel  hearing. 

(a)  A  F*residing  Officer  shall  preside  at 
each  hearing  held  under  this  Subpart 
An  EPA  panel  shall  also  takejjart  in  the 
hearing.  The  panel  shall  consist  of  three 
or  more  EPA  temporary  or  permanent 
employees  having  special  expertise  or 
responsibility  in  areas  related  to  the 
hearing  issue,  none  of  whom  shall  have 
taken  part  in  formulating  the  draft 
permit.  If  appropriate  for  the  evaluation 
of  new  or  different  issues  presented  at 
the  hearing,  the  panel  membership,  at 
the  discretion  of  the  Regional 
Administrator,  may  change  or  may 
include  persons  not  employed  by  EPA. 

26.  Section  124.121  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(1), 
(b)  and  (f)  to  read  as  follows: 

§  1 24. 1 2 1     Opportunity  tor  cross- 
examination. 

(a)*    •   • 

(1)  The  disputed  issues(s)  of  matenal 
fact.  This  shall  include  an  explanation 
of  why  the  questions  at  issue  are 
factual,  the  extent  to  which  they  are  in 
dispute  in  light  of  the  then-existing 
record,  and  the  extent  to  which  they  are 
material  to  the  decision  on  the 

application;  and 

.         .         *         •         * 

(b)  After  receipt  of  all  motions  for 
cross-examination  under  paragraph  (a) 
of  this  section,  the  Presiding  Officer, 
after  consultation  with  the  hearing 
panel,  shall  promptly  issue  an  order 
either  granting  or  denying  each  request. 
No  cross-examination  shall  be  allowed 
on  questions  of  policy  except  to  the 
extent  required  to  disclose  the  factual 
basis  for  permit  requirements,  or  on 
questions  of  law,  or  regarding  matters 
(such  as  the  validity  of  effluent 
limitations  guidelines)  that  are  not 
subject  to  challenge  in  permit  issuance 
proceedings.  Orders  granting  requests 
for  cross-examination  shall  be  served  on 
all  parties  and  shall  specify: 

(1)  The  issues  on  which  cross- 
examination  is  granted; 

(2)  The  persons  to  be  cross-examined 
on  each  issue; 

(3)  The  persons  allowed  to  conduct 
cross-examination; 

(4)  Time  limits  for  the  examination  of 
witnesses  by  each  cross-examinen  and 

(5)  The  date,  time  and  place  of  the 
supplementary  hearing  at  which  cross- 
examination  shall  take  place. 


(f)  The  provisions  of  §§  124.85(d)(2) 
and  124.84(e)  apply  to  proceedings  under 
this  Subpart. 

PART  125— CRITERIA  AND 
STANDARDS  FOR  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

27  Section  125.3  is  proposed  to  be 
amended  by  revising  paragraphs  (c)(2) 
and  (c)(3).  removing  paragraph  (c)(4), 
redesignating  paragraphs  (d)  through  (g) 
as  (e)  through  (h)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  125.3    Technology-based  treatment 
requirements  in  permits. 
*        »        •        *        * 

(c)  *  *  * 

(2)  On  a  case-by-case  basis  under 
section  402(a)(1)  of  the  Act  to  the  extent 
that  EPA-promulgated  effluent 
limitations  are  inapplicable.  The  permit 
writer  shall  apply  the  appropriate 
factors  hsted  in  §  125.3(d)  and  shall 
consider; 

(i)  The  appropriate  technology  for  the 
category  or  class  of  point  sources  of 
which  the  applicant  is  a  member,  based 
upon  all  available  information;  and 

(ii)  Any  unique  factors  relating  to  the 
applicant.  The  fact  sheet  required  by 
§  124.56  shall  set  forth  the  basis  for  any 
case-by-case  limitations  imposed  under 
this  section.  This  basis  shall  include  an 
analysis  of  the  permit  writer's 
application  of  the  appropriate  factors 
listed  in  §  125.3(d),  an  analysis  of  the 
selection  and  application  of  any  other 
factors  considered  by  the  permit  writer 
[e.g.,  any  unique  site-specific  factors), 
and  specific  references  to  and 
explanations  of  the  use  of  and  the 
applicability  of  any  federal  or  state 
guidance  memoranda,  materials  or 
documents  relied  on  in  setting  the 
limitations. 

(3)  Through  a  combination  of  the 
methods  in  paragraphs  (c)(1)  and  (2)  of 
this  section.  Where  promulgated  effluent 
limitations  guidelines  only  apply  to 
certain  aspects  of  the  discharger's 
operation,  or  to  certain  pollutants,  other 
aspects  or  activities  are  subject  to 
regulation  on  a  case-by-case  basis  in 
order  to  carry  out  the  provisions  of  the 
Act.  The  fact  sheet  required  by  §  124.56 
shall  set  forth  the  basis  for  these 
limitations  as  required  under  paragraph 
(c)(2)  of  this  section  and,  if  effluent 
limitations  guidelines  are  applicable  to 
the  facility  covered  by  the  permit,  shall 
also  explain  why  regulation  of 
pollutants  or  activities  not  regulated  by 
the  applicable  effluent  limitations 
guidelines  is  needed. 


JMI 
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(d)  In  setting  case-by-case  limitations 
pursuant  to  §  125.3(c),  the  permit  writer 
must  apply  the  following  factors: 

(1)  For  BPT  requirements: 

(i)  The  total  cost  of  application  of 
technology  in  relation  to  the  effluent 
reduction  benefits  to  be  achieved  from 
such  application; 

(ii)  The  age  of  equipment  and  facilities 
involved; 

[iii)  The  process  employed; 

[iv)  The  engineering  aspects  of  the 
application  of  various  types  of  control 
techniques; 

(v)  Process  changes;  and 

(vi]  Non-water  quality  environmental 
impact  (including  energy  requirements). 

(2)  For  BCT  requirements: 

(i)  The  reasonableness  of  the 
relationship  between  the  costs  of 
attaining  a  reduction  in  effluent  and  the 
effluent  reduction  benefits  derived; 

(ii)  The  comparison  of  the  cost  and 
level  of  reduction  of  such  pollutants 
from  the  discharge  from  publicly  owned 
treatment  works  to  the  cost  and  level  of 
reduction  of  such  pollutants  from  a  class 
or  category  of  industrial  sources; 

(iii)  The  age  of  equipment  and 
facilities  involved; 

(iv)  The  process  employed; 

(v)  The  engineering  aspects  of  the 
application  of  various  types  of  control 
techniques; 

(vi)  Process  changes:  and 

(vii)  Non-water  quality  environmental 
impact  (including  energy  requirements). 

(3)  For  BAT  requirements: 

(i)  The  age  of  equipment  and  facilities 
involved; 

(ii)  The  process  employed; 

(iii)  The  engineering  aspects  of  the 
application  of  various  types  of  control 
techniques; 

(iv)  Process  changes; 

(v)  The  cost  of  achieving  such  eff  uent 
reduction;  and 

(vi)  Non-water  quality  environmental 
impact  (including  energy  requirements). 
***** 
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40CFRPart  122 
[WH-FRL-2228-6a] 

Consolidated  Permit  Reguiations; 
Suspension  of  NPDES  Appilcation 
Requirements 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  suspension  of  portion 
of  final  rule. 

summary:  On  June  7, 1982,  EPA  entered 
into  a  Settlement  Agreement  with 
numerous  industry  petitioners  in  the 


consolidated  permit  regulations 
litigation  [NRDC  v.  EPA.  No.  80-1607 
and  consolidated  cases,  p.C.  Cir.,  filed 
June  2, 1980)).  The  Settlement 
Agreement  resolved  many  issues 
relating  to  requirements  of  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  program  under  the 
Clean  Water  Act  (CWA).  This  notice 
proposes  to  suspend  cerfain  provisions 
of  the  consolidated  permit  regulations 
and  related  provisions  of  consolidated 
permit  application  forms  1  and  2c  to 
correspond  with  proposed  changes  to 
the  regulations  agreed  to  in  that 
settlement.  This  proposal  would  maivP 
three  types  of  changes.  First,  certain 
reporting  requirements  which  apply  to 
all  existing  industrial  dischargers 
applying  for  NPDES  permits  would  be 
suspended.  Second,  several  application 
requirements  would  be  suspended  only 
as  they  apply  to  storm  water  discharges. 
Finally,  the  ban  on  construction  of  "new 
sources"  prior  to  issuance  of  a  final 
NPDES  permit  would  be  eliminated. 
These  suspensions  would  minimize  the 
regulatory  burdens  imposed  on 
applicants  for  an  NPDES  Permit  pending 
final  rulemaking  on  proposed  changes  to 
these  regulations.  Notice  of  these 
proposed  changes  is  found  elsewhere  in 
today's  Federal  Register. 
DATE:  EPA  will  consider  written 
comments  on  the  proposed  suspensions 
which  are  received  by  December  20. 
1982. 

ADDRESS:  Send  written  comments  to 
Gail  Goldberg,  Office  of  Water 
Enforcement  and  Permits. 
Environmental  Protection  Agencv  (E.N- 
336),  401  M  Street.  S.W..  Washington, 
D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gail  Goldberg,  Office  of  Water 
Enforcement  and  Permits  (202/426-7010) 
or  Karen  Wardzinski,  Office  of  General 
Counsel  (202/75S-0753). 
SUPPLEMENTARY  INFORMATION:  On  May 
19. 1980,  EPA  issued  regulations 
consolidating  the  requirements  and 
procedures  for  five  EPA  permit 
programs,  including  the  NPDES  program 
under  the  CWA,  the  Hazardous  Waste 
Management  Program  (HWMP)  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA),  the  Underground 
Injection  Control  (UIC)  program  under 
the  Safe  Drinking  Water  Act  (SDWA). 
State  "Dredge  and  Fill"  permit  programs 
under  section  404  of  the  CWA,  and,  in 
limited  part,  the  Prevention  of 
Significant  Deterioration  (PSD)  Program 
under  the  Clean  Air  Act  (CAA),  (45  FR 
35290).  (For  a  more  detailed  description 
of  the  development  of  these  regulations 
and  challenges  filed  against  them,  see  47 
FR  25546).  At  the  same  time,  EPA 


published  consolidated  permit 
application  forms,  two  of  which — forms 
1  and  2c— implemented  NPDES 
regulations  on  application  requirements 

for  existing  industrial  dischargers.  (45 
FR  33516). 

Petitions  which  were  filed  in  several 
courts  of  appeals  for  review  of  the 
NPDES  Portion  of  the  consolidated 
permit  regulations  challenged,  among 
others,  several  of  the  regulaton,' 
provisions  which  established  NPDES 
application  requirements  and  the 
provision  which  imposed  a  pre-permit 
construction  ban  on  "new  sources."  EPA 
participated  in  extensive  negotiations 
with  both  industry  and  environmental 
groups  on  issues  raised  in  the  petitions 
foi  review  and  on  June  7,  1982  signed  a 
Settlement  Agreement  with  industry 
litigants  only,  which  resolved  many  of 
the  .\PDES  issues.  To  implement  this 
Settlement  Agreement,  the  .'\Erncy  hcis 
elsewhere  in  today's  Federal  Register 
proposed  revisions  to  the  regulations. 
Several  of  these  proposed  revisions 
affect  application  requirements  for 
NPDES  Permits.  One  provision  affects 
the  current  prohibition  on  construction 
of  "new  sources"  until  the  issuance  of 
an  NPDES  permit.  In  order  to  provide 
expedited  relief  to  affected  permittees 
and  prevent  the  collection  and 
submission  of  what  may  ultimately  be 
unnecessary  information,  EPA  proposes 
to  suspend  certain  portions  of  the 
regulations  which  relate  to  application 
requirements.  The  proposed  suspensions 
would  affect  certain  NPDES  permit 
application  information  requirements 
apph'-able  to  all  existing  manufacturing, 
commercial,  mining  and  silvicultural 
point  source  discharges,  and  certain 
additional  application  information 
requirments  as  they  apply  to  point 
source  storm  water  discharges.  In 
addition,  EPA  is  proposing  to  suspend 
the  construction  ban.  Nothing  in  the 
Clean  Water  Act  or  NEPA  requires  such 
a  ban.  Moreover,  retention  of  the  ban 
would  place  unwarranted  restrictions  on 
construction  of  new  sources; 
accordingly,  no  purpose  is  served  by 
retaining  the  requirement  during  the 
rulemaking  process.  Thus,  applicants  for 
a  new  source  NPDES  permit  for  which 
an  EIS  is  required  would  no  longer  be 
prohibited  from  beginning  construction 
prior  to  final  agency  action  issuing  a 
final  permit.  These  suspensions  would, 
if  adopted,  carry  out  the  objectives  of 
enhancing  efficiency  and  eliminating 
unnecessary  regulatory  burdens,  as  part 
of  the  Agency's  response  to  the 
President's  Task  Force  on  Regulatory 
Relief. 
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A.  AppUcatioa  RequiieunBlB  for 
ExuBng  IninrtHB  IXs^bbv^vct 

Elsewhere  in  today's  Federa}  Register. 
EPA  has  proposed  several  revisions  to 
the  NPDES  portion  of  the  consolidated 
permit  regulations  which  will 
significaRt)y  alter  tfce  type  aad  amount 
of  infonnslioR  an  SmSS  perait 
appUcant  ■••*  safaBit.  Several  of  tfce 
current  icgniatoiy  provisians  iocua  on 
the  "use  or  ■lauiifactane'  ai  tnxic 
pollutante  m  untiting  iniamation 
from  permitees  or  m  rcqM»ine  action  on 
the  part  of  pemit  wnie»  in  iaauing  or 
modifying  p^*"***  The  intent  of  the 
Clean  Water  Act  is  to  control  the 
discharge  of  poUttUnts.  Although 
facilities  may  often  discharge  pollutants 
that  are  used  ia  plant  processes  or  that 
are  manufactured  as  products  or  by- 
products, discharge  of  all  such 
pollutants  will  not  necesearily  occur. 
EPA  believes  it  is  more  appropriate  to 
focus  on  the  discharge  or  potential 
discharge  of  toxic  pollutants,  rather  than 
on  their  use  or  manufacture  by  an 
applicant.  Application  and  permit 
requirements  which  concentrate  on 
potential  for  discharge  should  pro'vide 
adequate  control  of  toxic  discharges.  In 
the  meantime,  no  useful  purpose  would 
be  served  by  retention  of  ftiose 
requirements  which  focus  on  "use  or 
manufacture",  and  which  impose  a 
significanl  harden  on  applicants  and 
permittees. 

With  this  in  mind  EPA  proposes  to 
suspend  the  followiiif  sections: 

Section  \22^3{d){9)  (hem  VI-A  of 
consolidated  perniit  appbcation  form 
2c).  which  tequirea  permit  applicants  to 
predict  poteotial  future  ose  or 
manufacture  of  toxic  pollutants: 
§  122.62(e)(lMii).  which  requires  the 
Director  to  control,  through  eiilu^it  ■ 
limitations  imposed  in  a  permit,  all  toxic 
pollutants  used  or  manufactured  by  a 
discharger,  and  i  122-15(a)[5)[ix).  which 
authorizes  EPA  to  ojodify  permits  based 
on  information  of  oew  use  or 
manufacture  of  toxic  pollutants. 

In  addition,  EPA  proposes  to  suspend 
I  122.53(d](10)  ptem  Vl-B  of 
consolidated  permit  application  form 
2c).  This  provision  requires  an  applicant 
to  describe  discharges  of  any  pollutants 
which  the  applicant  believes  will  exceed 
two  times  the  values  reported  in  the 
application.  TTie  provision,  in 
conjunction  with  J  122.53(d)(9),  requires 
the  applicant  to  predict  potential  future 
use.  manufacture,  or  discharge  of 
pollutants.  EPA  believes  this 
information  would  be  useful  to  permit 
writers  in  settmg  appropriate  limitations 
at  the  time  the  permit  was  issued  and  in 
ensuring  that  necessary  treatment 
equipment  would  be  installed  to  control 


the  discharge  of  such  pothitants  at  the 
commencement  of  their  discharge. 
Although  EPA  conbnoes  to  betiere  that 
this  information  is  osefoi  it  is  not 
essential  for  writing  adequate  permit 
limitations  and  conditions  and  tims 
imposes  an  unnecessary  regulatory 
burden  on  permit  applicants.  Permittees 
will  be  reqtrired  to  notify  the  permitting 
authority  when  they  begin  or  expect  to 
begin  to  discharge  toxics  at  levels  above 
those  reported  in  the  appiicatian  (see. 
§  122.61(a)).  This  shoold  prnwide  permit 
writers  widi  information  witfi  which  to 
determine  if  a  permit  modification  is 
necessary. 

Elsewhere  in  today's  Fcdaral  Ragiator, 
EPA  has  proposed  to  delete  each  ci  the 
four  sections  discussed  above.  That 
notice  contains  a  more  detailed 
explanation  of  the  basis  and  parpose  of 
this  proposal 

B.  Application  Requirements  for  Storm 
Water  Discbarges 

Elsewhere  in  today's  Federal  Register, 
EPA  has  also  proposed  revisions  to  the 
regulations  which  affect  only  storm 
water  discharges.  That  proposal  intends 
to  limit  the  types  of  storm  water 
dischargers  which  are  considered  "point 
sources"  subject  to  NPDES  permitting 
and  reduce  the  amount  of  information 
these  dischargers  must  submit  in  an 
NPDES  application.  Today's  proposed 
suspension  differs  somewhat  from  those 
intended  proposed  revisions.  We  do  not 
think  it  appropriate  for  EPA  to  eliminate 
particular  sources  from  the  definition  of 
"point  source"  through  the  suspension 
process,  since  our  action  in  that  case 
would  be  a  substantive  change  to  the 
current  regulation  and  not  merely  a 
suspension  of  its  applicability  to  given 
sources.  In  most  other  respects, 
however,  today's  suspension  tracks  the 
proposed  amendments  to  the 
regulations.  Thus,  today's  suspensions 
will  propose  to  suspend  certain 
application  requirements  as  they  affect 
storm  water  discharges  considered  to  be 
"point  sources"  ander  the  current 
regulations.  The  suspensions  would 
prevent  the  collection  and  submission  of 
testing  and  reporting  requirements 
which  may  be  eliminated  in  final  rules. 
A  more  detailed  explanation  of  EPA's 
proposal  to  suspend  appears  to  the 
preamble  to  the  proposed  revisions 
found  elsewhere  in  today's  Federal 
Register. 

The  amount  of  information  an 
applicant  will  be  required  to  submit  will 
depend  upon  the  type  of  storm  water 
discharge  involved.  We  have  divided 
storm  water  discharges  into  two  broad 
groups  based  upon  their  potential  for 
significant  pollution  probleras,  imposing 
fewer  substantive  requirements  on  those 


discharges  which  we  believe  are  less 
likely  to  be  signifiGaDt  sources  of 
pollution. 

1.  Group  I.  This  first  ^twp  consists  ol 
storm  water  tharhaiges  which  (1)  are 
subject  to  specific  efflooit  limitations 
guidelines  or  toxic  poUotant  effluent 
standards,  (2)  are  designated  as 
significant  contribotora  of  pollution  by 
the  Director  under  §  122.57(c),  or  (3)  ve 
located  at  indusitrial  facilities  in  areas 
immediately  a<^acent  to  the  industrial 
plant  or  in  plant  aasociated  areas,  if 
there  is  a  potential  for  significant 
discharge  of  storm  water  contaminated 
by  contact  with  process  wastes,  raw 
materials,  toxic  pollutants,  or  hazardous 
substances  listed  in  Table  V  of 
Appendix  D.  This  third  category  covers 
conveyances  which  discharge  storm 
water  runoff  from  lands  or  buildings  of 
an  industrial  plant  where  runoff  has  the 
potential  for  becoming  contaminated 
from  contact  with  raw  materials, 
intermediate  or  finished  products, 
wastes,  or  substances  used  in 
production  or  treatment  operations.  The 
term  "industrial  plant  associated  areas" 
includes  such  areas  as  industrial  plant 
yards,  immediate  access  roads,  drainage 
ponds,  refuse  piles,  storage  piles  or 
areas,  and  material  or  products  loading 
and  unloading  areas.  "The  term  excludes 
commercial  areas  located  on  plant  lands 
separate  from  the  plant's  industrial 
activities,  such  as  office  buildings  and 
accompanying  parking  lots,  since  it  is 
not  expected  that  significant 
contamination  from  process  operations 
will  occur  here. 

Persons  whose  storm  water 
discharges  fall  within  any  of  the  three 
categories  in  Group  I  will  be  required  to 
submit  applications  which  comply  with 
all  the  requirements  of  |§  122.4  and 
122.53,  and  consolidated  permit 
application  forms  1  and  2c  (see  45  PR 
33516),  with  one  exception.  The 
requirements  in  §  122.53(dl(7)(iii)  that 
applicants  report  quantitative  data  is 
proposed  to  be  suspended.  For  Group  I 
discharges,  applicants  would  be 
required  only  to  indicate  in  Items  V-B 
and  V-C  of  form  2c  whether  they 
believe  any  of  the  listed  pollutants  are 
present  or  absent  and  briefly  describe 
why.  Applicants  would  not  be  required 
to  test  for  pollutants  which  they  believe 
to  be  present.  However,  Group  I 
applicants  will  report  quantitative  data 
under  §  122.53(d)(7)(i)(A),  Item  V-A  of 
form  2c. 

2.  Group  II.  The  second  group  consists 
of  all  point  source  storm  water 
discharges  required  to  be  permitted 
under  current  )  122.57  that  are  not 
included  in  Group  I.  In  general,  it  i& 
expected  that  the  storm  water 


Fofm  1.  All  Item 
Form  2c    Items- 

I  {§  I22  53{d)( 

II  (§  122  53(d)- 

III  (§  122  53(d; 

IV  (§  122  53(d 
V-A  (5  122  53 
V-B  (§122,63 
V-C  (§  122,53 
V-D  (§  122  53 

VII  (§  122  53(c 

VIII  (§  122  53(- 

IX  (§  122  6id)l 
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discharges  included  in  Group  II  are  less 
likely  than  those  in  Group  I  to  create 
significant  pollution  problems. 
Accordingly,  EPA  has  proposed  to 
further  reduce  the  information  these 
dischargers  must  submit  to  the 
permitting  authority.  Only  basic 
information  to  identify  the  type,  number, 
and  location  of  Group  II  storm  water 
discharges  would  be  required.  No  testing 
for  any  pollutants  listed  in  Item  V  of 
application  form  2c  (§  122.53(d)(7)) 
would  be  required.  Group  II  dischargers 
would  be  required  to  submit  all  of  form 
1  of  the  consolidated  permit  application 
except  the  requirement  of  Item  XI 
(§  122.4(d)(7))  to  submit  a  topographic 
map  of  the  permitted  area.  Since  our 
purpose  in  requesting  information  from 
Group  II  dischargers  is  to  obtain  general 
identification  information,  the  detail 
provided  by  a  topographic  map  is  not 
necessary  at  this  time.  In  addition,  only 
limited  provisions  of  form  2c  would  be 


required  to  be  submitted.  Group  II 
dischargers  would  submit  Items  I  and  II- 
B  and  C  (see  §§  122.53(d)(1),  (d)(3)  and 
(d)(4)).  indicating  the  location  and  flow 
of  each  storm  water  outfall,  the  name  of 
the  receiving  water  and  any  treatment 
being  done.  Group  II  permit  applicants 
would  also  have  to  complete  the 
requirement  of  Item  IX  (see  §  122.6(d)), 
certification  of  the  permit  application. 
All  other  provisions  of  form  2c  (Items  II- 
A,  III,  IV,  V.  VI,  Vn,  and  VHI)  are 
proposed  to  be  suspended.  Thus,  for 
Group  II  permit  applicants,  the 
requirements  of  §  122.53(d)(2].  (d)(5). 
(d)(6),  (d)(7),  (d)(9),  (d)(10),  (d)(ll).  and 
(d)(12)  are  all  proposed  to  be  suspended. 
As  always,  permit  writers  retain  the 
authority  to  require  additional 
information  where  necessary  to  issue 
adequate  permits. 

The  terms  of  the  proposed  suspension 
for  storm  water  discharges  are 
summarized  in  the  following  chart: 


Group  I 


Group  II 


Ujverage 

Stomi  water  discharges 

(M  Subfecl  to  specific  e*fluen1  guidelines  or  toxtc  pollutant 
el^iuent  stanoards 

(2)  Desigriated  as  significant  ccntnbutors  of  pollution,   or 

(3)  Located  at  industrial  facilities  in  areas  immediately 
adiacent  to  the  industrial  plant  o"  in  pl.int  associated 
areas,  if  tfiere  is  a  potential  for  significant  contamination 
witti  process  wastes,  raw  rr,aferials,  toxic  pollutants  or 
tiazardous  substances 

Provisions  Suspended 

Form  2c  Items — 

V-B— testing  only  (§  122  53(d)(7Miii)(Bl) 
v-C— testing  only  |:j  122  53(dU7)(iii)(A|) 
A  permit  applicant  must  indicate  wtietner  it  believes  tt>e 

listed  pollutant  to  be  p'eseni  or  absent 
VI  (§  122  53(d)(9),  (10) 


Provisions  Siili  Applicable 


Form  1,  Ail  Hems  (§  122  4) 
Form  2c    Items — 

I  (5  I22  53(d)(il) 

II  (S  122  53(d)|2),  (3).  (4)) 

III  |§  122  53(dK5)) 

IV  (§  122  53(d)(6)| 
V-A(5122  53(d)(7)(i)) 
V-B  (§i22  63(d)(7)(i,i)(8))' 
V-C  (§  122,53(d)(7)(iii)(A))' 
V-D  (5  122  53(d)(7)(iv)) 

VII  (§  122  53(d)(1i)) 
VHI  (§  122  53ld)(12)) 
IX  (§  122  6(d)) 


Covefage 

Storm  water  discharges; 

All    storm   water   discharges   cunently   KJontified   as   "point 
source'    discharges   urxJer   §122  57    but   which   are   hot 

covered  m  Group  1 


Provisions  Suspended 

Form  1,  !tem-XM§  122.4(d)(7)) 
Form  2c.  Items — 

ll-A  (§122  53(d)(2)) 

HI  (§  122  53ld)(5)) 

IV  (§  122  53id)(6)) 

V  (§  122  53(d)|7)) 

VI  1§  122  53(d»l9)  (10)) 
Vll(§122  53(d)(ii)) 
Vlll(§122.53(d)(i2)) 

Provision  Still  Applicable 
Form  1,  Items  (§  122,4) 

^*  -   .-I 

XII 

XIII 

Form  2c,  Hems— 
l(§122  53|d)(1)) 
ll-BSC  (5  122  53(d)(3),  (4)) 

IX  (§  122  6(d)  ^ 

Note  —For  Items  v-8  and  V-C  irxjicale  only  whettier  the 

pollutants  listed  are  believed  to   be   present   or   absent. 


C.  Construction  Ban 

Elsewhere  in  today's  Federal  Register, 
the  Agency  has  proposed  to  eliminate 
the  "construction  ban"  imposed  on  "new 
sources"  prior  to  issuance  of  an  NPDES 
permit.  See  40  CFR  122.66(c)(4). 

In  issuing  permits  to  "new  sources" 
(see  §  122.3  for  definition)  in  States 
without  approved  NPDES  programs, 
EPA  must  comply  with  the  National 
Environmental  Policy  Act  (NEPA),  42 
U.S.C.  §  4231  et  seq.  NEPA  requires, 
among  other  things,  the  preparation  of 
an  environmental  impact  statement 
(EIS)  on  any  major  federal  action 
significantly  affecting  the  environment. 
Existing  §  122.66(c)  (4)  and  (5)  prohibits 
the  construcdon  of  a  new  source,  for 


which  an  environmental  impact 
statement  is  required,  before  P'P.A 
completes  its  review  of  environmental 
impacts  under  NEPA.  unless  the 
applicant  signs  an  agreement  to  coniply 
with  appropriate  NEPA-based 
requirements  or  the  Regional 
Administrator  makes  a  findmg  that  such 
construction  will  not  cause  significant  or 
irreversible  adverse  environmental 
impact. 

Many  dischargers  and  applicants 
have  questioned  EPA's  legal  authority  to 
adopt  and  enforce  a  ban  on 
construction.  The  ban  was  originally 
intended  to  ensure  that  EPA  was  not 
deprived,  at  the  time  of  issuing  a  permit, 
of  the  ability  to  consider  all  alternatives 


to  the  proposed  action,  including 
alternative  sites  or  not  constructing  the 
discharging  source  at  all.  Those 
objecting  to  the  ban  have  argued  that 
the  Clean  Water  Act  regulates 
discharges,  not  constniction,  and  that 
EPA  is  without  authority  to  adopt  a 
prohibition  against  construction  in  its 
regulations. 

EPA  has  carefully  considered  these 
arguments  and  has  decided  to  rescind 
the  ban.  In  contrast  to  other  federal 
regulaton,'  statutes  (such  as  the  Atomic 
Energy  Act,  42  U.S.C.  2011  et  seq.].  the 
Clean  Water  Act  does  not  regulate 
construction  of  facilities,  only 
discharges  from  them.  See  Section  301. 
Accordingly,  if  an  applicant  t)egan 
construction  in  defiance  of  EPA's  ban, 
the  enforcement  remedies  under  Section 
309  of  the  Clean  Water  Act  would  not 
apply. 

EPA  therefore  proposes  to  suspend 
this  provision  pending  final  Agency 
action  on  the  proposal  to  eliminate  the 
"construction  ban".  For  a  more  detailed 
explanation  of  this  decision,  refer  to  the 
Federal  Register  notice  proposing 
deletion  of  this  provision  found 
elsewhere  in  today's  publication. 

Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is  major 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  These 
proposed  suspensions  make  the 
regulations  more  flexible  and  less 
burdensome  for  affected  permittees. 
They  do  not  satisfy  any  of  the  criteria 
specified  in  section  1(b)  of  the  Executive 
Order  and,  as  such,  do  not  constitute 
major  rulemakings.  This  regulation  was 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.,  EPA  must  submit  a  copy  of  any 
proposed  rule  which  contains  a 
collection  of  information  requirement  to 
the  Director  of  0MB  for  review  and 
approval.  These  amendments  contain  no 
new  information  collection  requests  but 
rather  propose  to  suspend  existing 
information  collection  requests. 
Therefore  the  Paperwork  Reduction  Act 
is  not  applicable. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq..  EP.^  is  required  to 
prepare  a  Regulatory  Flexibility 
Analysis  to  assess  the  impact  of  rules  on 
small  entities.  No  regulatory  flexibility 
analysis  is  required,  however,  where  the 
head  of  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of 
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entities.  Today's  proposed  suspensions 
would  make  the  regulations  more 
flexible  and  less  btrrdensoniB  for  all 
permittees.  Accordingly.  I  hereby 
certify,  pursuant  to  4  U.S.C.  605(b),  that 
these  amendments  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  SakfKte  in  40  CFR  Part  122 

Administrative  practice  and 
proceduje*.  Air  pollution  control. 
Hazardous  matehais,  Ref>orting  and 
recordk^iping  requirements.  Waste 
treatment  and  disposal.  Water  pollution 
controL  Water  aupply.  Confideatial 
business  information. 
(Clean  WaSer  Act.  33  U.S.C  T2S1  ei  seq  \ 

Dated:  November  a.  1982 
Anne  M.  Gorsuch.  | 

AdwiaJstrator. 

PART  122-lAMENOEDJ 

The  following  regulations  and.  where 
appropriate,  corresponding  permit 
application  provisions  are  proposed  to 
be  suspended 

1.  Section  122.15(a)(5)(ix). 

2.  Section  122.62(e)(l|(ii] 

3.  Section  122J6(cH4)  and  tc)(5). 

4.  For  all  NPDES  existing 
manufacturing,  commercial,  mining  and 
silvicultural  dischargers,  the 


requirements  of  §  122.33  (d)(9)  and 
(d)(10)  (Item  VI  oi  consolidated  permit 
applicatiffli  Eonn  2c.  EPA  Form  3510-2c). 

5.  For  NPDES  point  source  storm 
water  discharges  under  40  CFR  122.57 
that  are  (a)  subject  to  specific  effluent 
guidelines  of  toxic  pollutant  effluent 
standards,  (b)  designated  as  significant 
contributors  of  pollution,  or  (c)  located 
dt  industrial  facilities  in  areas 
immediately  adjacent  to  the  industrial 
plant  or  in  plant  associated  areas,  if 
there  is  a  potential  few  significant 
discharge  of  storm  water  contaminated 
by  contact  with  raw  materials,  process 
wastes,  toxic  pollutants,  or  hazardous 
substances  listed  in  Table  V  of 
Appendix  D  to  40  CFR  Part  122.  the 
requirements  of  §  122.53(dK71(iii).  and 
corresponding  Items  V-B  and  V-C  of 
consolidated  permit  application  form  2c 
(PTA  Form  3510-2c),  that  quantitative 
data  be  reported 

6.  For  all  other  NTDES  point  source 
storm  water  discharges  required  to  be 
permitted  under  §  122.57,  the 
requirements  of  §  122.4(d)(7)  (Item  XI  of 
the  consolidated  permit  application  form 
1  (FPA  Form  3510-1)).  and  §  122.53 
(dK2).  (d)(5),  (d)(6).  (d)(7).  (d)(9).  (dMlO). 
{d)(ll)  and  (d)(12)  and  corresponding 
Items  [I-A.  III.  IV,  V  (all  subparts),  VI. 
VII.  and  VIII  of  consolidated  permit 
application  form  2c  (EPA  Form  3510-2c)- 

iFR  I)"C.  82-31297  y-'.iHl  U-\^  H^  9*f  I"!! 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Services 

[Program  Announcement  l3612-«32) 

Availability  of  Financial  Assistance  for 
Native  American  Sodal  and  Economic 
Development  Projects 

agency:  Office  of  Human  Development 
Services.  DHHS. 

action:  Announcement  of  Availability 
of  Fiscal  Years  1983  and  1984  Financial 
Assistance  for  Native  American  Social 
and  Economic  Development  Projects. 


summary:  The  Administration  for 
Native  Americans  (ANA)  announces 
that  applications  are  being  accepted  for 
financial  assistance  under  Section  803  of 
the  Native  American  Programs  Act  of 
1974,  Pub.  L.  93-644,  as  amended. 
Regulations  covering  this  program  are 
published  in  the  Code  of  Federal 
Regulations,  in  45  CFR  Part  1336. 
DATES:  The  two  closing  dates  for  recpipt 
of  all  applications  under  this  program 
announcement  are  January  31.  1983  and 
May  31, 1983. 

ANA  Mission  ' 

The  purpose  of  the  Administration  for 
Native  Americans  is  to  promote 
economic  and  social  self-sufficiency  for 
American  Indians,  Alaska  Natives,  and 
Native  Hawaiians.  Self-sufficiency  for 
purposes  of  the  program  announcement 
is  the  level  of  development  and  degree 
to  which  a  Native  American  community 
can  provide  for  the  needs  of  its 
community  members  and  pursue  its  own 
soc'al  and  economic  goals. 

ANA  Program  Goals 

ANA  has  three  program  goals: 

A.  To  develop  or  strengthen  tribal 
governments  and  Native  American 
institutions  and  local  leadership  to 
assure  local  control  and  decision 
making  over  all  resources. 

B.  To  foster  the  development  of  stable, 
diversified  local  economies  and 
economic  activities  which  provide  jobs, 
promote  economic  well-being,  and 
reduce  dependency  on  welfare  services 

C.  To  support  local  assess  to  and 
coordination  of  services  and  programs 
which  safeguard  the  health  and  well- 
being  of  Native  Americans  and  which 
are  essential  to  a  thriving  and  self- 
sufficient  conununity. 

In  FY  1982,  the  Administration  for 
Native  Americans  implemented  a  new 
program  direction  that  moved  from  the 
previous  emphasis  on  core 
administration  and  filling  service  gaps 
to  a  community-determined  social  and 


economic  development  strategy  (SEDS). 
For  FY  1983.  ANA  continues  this 
broader  focus  which  promotes  self- 
determination  and  local  decision- 
making through  support  for  balanced 
social,  economic  and  governmental 
development  of  Native  American 
communities. 

Consistent  with  ANA's  mission  of 
promoting  selfsufficiency,  the  goal  of 
the  ANA  program  is  to  provide  financial 
assistance  to  Indian  tribes  and  Indian. 
Alaska  Native  and  Hawaiian  Native 
organizations  to  enable  them  to  create 
and  implement  effective  local  social  and 
economic  development  strategies  for 
their  communities.  The  implementation 
of  these  strategies  is  expected  to  result 
in  sustained  improvement  in  the  social 
and  economic  conditions  of  Native 
Americans  within  their  communities,  as 
well  as  an  increased  effectiveness  and 
efficiency  of  the  Indian  tribe  or  Native 
American  organization  in  defining  and 
achieving  its  own  economic  and  social 
goals. 

The  local  community  has  primary 
responsibility  for  determining  its  own 
needs  and  priorities  and  for  planning 
and  implementing  its  own  programs.  A 
balanced  and  interrelated  approach  to 
social  and  economic  development  is 
believed  to  be  the  most  workable  and 
appropriate  way  in  which  self- 
sufficiency  can  be  attained.  Only  the 
local  community  is  in  a  position  to 
consider  its  own  cultural  values,  and 
weigh  the  trade-offs  m  deciding  on 
various  strategies  and  programs  which 
have  socio-cultura!  as  well  as  economic 
consequences. 

The  local  community  can  best 
determine  the  appropriate  activities 
required  to  accomplish  its  own  balanced 
social  and  economic  development. 
Therefore,  it  is  ANA's  policy  to 
strengthen  tribes  and  Native  American 
organizations  in  providing  direction  to 
social  and  economic  deveioment  and  in 
coordinating  all  resources.  Federal  and 
non-Federal,  toward  locally  determined 
priorities.  It  is  also  ANA's  policy  to 
support  the  development  of  local 
leadership,  on  and  off  the  reservation,  in 
planning  and  implementing  local 
programs  which  meet  community  needs. 

Purpose  of  This  Program  Announcement 

The  purpose  of  this  program 
announcement  is  to  provide  financial 
assistance  development  grants  to  Indian 
tribes  and  Native  American 
organizations  to  support  locally 
determined  social  and  economic 
development  objectives  that  promote 
self-sufficiency  for  Native  American 
communities.  The  applicant  should 
describe  what  self-sufficiency  means  to 
its  particular  community.  The  proposed 


project(s)  must  directly  relate  to  social 
and/or  economic  development  in  the 
community  in  keeping  with  local  needs, 
resources  and  cultural  values.  The 
application  must  identify  and  address 
community  specific  goals  and  objectives 
that  fall  within  the  parameters  of  one  or 
more  of  ANA's  three  program  goals. 

The  applicant  must  clearly  identify 
the  expected  impact  of  achievement  of 
the  proposed  objectives  in  the 
community  in  terms  that  are 
measurable.  Some  examples  are: 
number  of  jobs  created,  payroll  to  be 
generated,  number  of  children  de- 
institutionalized, investments  leveraged, 
needed  services  estabhshed,  new  tribal 
government  responsibilities  assumed, 
reduction  of  need  for  publicly  supported 
services.  (This  is  not  intended  to  be  an 
all  inclusive  Ust.  There  are  many  other 
definitive  results  that  can  accure  from  a 
SEDS  project.  The  major  emphasis  is 
that  ANA  resources  are  to  be  used  to 
create  a  definite  impact  in  the 
community.) 

Development  funds  may  be  used  for 
obtaining  specialized  outside  assistance 
necessary  to  achieve  local  project 
objectives.  The  specialized  assistance 
must  be  sufficiently  detailed  in  the  work 
plan  to  make  clear  its  relationship  to 
specific  project  activities  and  to 
demonstrate  how  it  will  facilitate 
achievement  of  the  applicant's 
objectives. 

Contact  Person 

Applicants  who  wish  further 
clarification  of  this  announcement  may 
call  Janice  B.  Phalen,  ANA,  (202)  245- 
7727. 

Eligible  Applicants 

This  program  announcement  is  a 
solicitation  of  new  grants. 

•  The  following  groups  which  are  not 
FY  '82/'83  grantees  of  ANA  are  eligible 
to  apply  for  a  grant  award  under  this 
announcement:  Federally  recognized 
Indian  tribes,  consortia,  non-Federally 
recognized  tribes,  multi-purpose 
community-based  Indian  organizations 
and  Native  Hawaiian  organizations. 

•  Additionally,  FY  '82  grantees  of 
ANA  who  have  submitted  an 
application  to  ANA  for  FY  '83  funding 
(under  the  announcement  No.  13612-831, 
published  June  14, 1982  in  the  Federal 
Register  and  have  received  notice  of 
disapproval  are  eligible  to  apply  under 
this  announcement. 

•  Organizations  representing  a 
community  already  being  served  by  an 
ANA  grantee  are  not  eligible  to  apply, 
except  for  individual  members  of  a 
consortium. 
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•  Individual  consortia  members  may 
appty  foi-  direct  funding  from  ANA,  even 
though  its  consortium  organization  is  an 
ANA  grantee,  providing  the  application 

indicates  that  the  consortiuni 
organization  has  been  notified  of  the 
individual  member's  intent  to  apply  for 
a  grant  award  from  ANA.  The 
consortium  must  recognize  that  if  one  of 
its  members  receives  direct  funding  from 
ANA,  the  grant  award  to  the  consortium 
may  be  renegotiated. 

•  Please  Note:  ANA  expects  to 
publish  a  Fiscal  Year  1983  Program 
Announcement  specifically  for  social 
and  economic  development  projects  in 
Alaska.  Therefore,  Alaska  Native 
organizations  are  not  eligible  for  this 
current  Program  Announcement  (13612- 
832). 

Available  Funds 

ANA  expects  to  award  appr(3ximately 
S1.8  million  for  each  of  the  two  closing 
dates  under  this  program.  It  is 
anticipated  that  a  total  of  approximately 
30  grant  awards  will  be  made. 

The  budget  period  for  each  grant 
award  will  be  twelve  (12)  months. 
However,  the  project  period  for  each 
grant  may  be  up  to  three  (3)  years. 
Refunding  after  the  first  year  will 
depend  upon  the  grantee's  satisfactory 
progress,  the  availability  of  funds,  the 
grantee's  compliance  with  the  Native- 
American  Programs  Regulations,  and  the 
submission  of  a  quality  application  in 
re.sponse  to  ANA's  FY  '84  Funding 
Guidance. 


Grantee  Share  of  Project 

Grantees  must  provide  at  least  20"o 


of 


the  total  approved  cost  of  the  project 
which  may  be  in  cash  or  in  kind.  The 
contributions  must  be  project  related 
and  must  be  allowable  under  the 
Department's  applicable  regulations  in 
45  CFR  Part  74,  Subparts  G  and  Q. 

Under  certain  circumstances,  some  or 
all  of  the  non-Federal  share  may  be 
waived  by  ANA.  Further  explanation  is 
contained  in  §  1336.52  of  ANA's 
regulations  (45  CFR  Part  1336),  which 
will  be  provided  in  the  application  kit. 

The  Applicant  Process 

A  vailability  of  application  forms.  In 
order  to  be  considered  for  a  grant  under 
this  program  announcement,  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  ANA.  The  application  kit 
containing  the  necessary  forms  may  be 
obtained  from:  Department  of  Health 
and  Human  Services,  Administration  for 
Native  Americans,  Room  5300,  North 
Building,  330  Independence  Avenue, 
SW.,  Washington,  D.C.  20201,  Attention: 


No.  13612-832,  Ms.  Romilda  Jones,  (202) 
245-7727. 

AppKcation  submission.  One  signed 
original  and  the  appropriate  numbnr  of 
copies  of  the  grant  application,  including 
all  attachments,  must  be  submitted  to 
the  address  specified  in  the  application 
kit.  The  application  shall  be  si^ed  by 
an  individual  authorized  to  act  for  the 
applicant  agency  and  to  assume  for  the 
agency  the  obligations  imposed  by  the 
terms  and  conditions  of  the  grant  award, 
including  Native  American  Programs 
Rules  and  Regulations. 

A-95  notification  process.  In 
compliane  with  the  Department  of 
Health  and  Human  Services 
implemenlatio  of  the  Office  of 
Management  and  Budget  Circular  .\'o. 
A-95  Revised  (procedures  at  41  FR  2052. 
January  13, 1976).  applicants,  with  the 
exception  of  Federally  recognized  tribes, 
must  notify  both  the  Slate  nnd  ,'\reawide 
Clearinghouses  of  their  intent  to  apply 
for  Federal  financial  assistance  prior  to 
applying.  Some  State  and  Areawide 
Clearinghouses  provide  their  own  forms 
and  others  use  the  facesheet  (SF-424)  of 
the  application  form.  Contact  the 
appropriate  Clearinghouses  (listed  at  42 
FR  2210.  January  10.  1977)  for 
information  on  how  your  organization 
can  meet  the  A-95  requirements.  The  A- 
95  circular  is  required  only  for  those 
applications  submitted  prior  to  ,'\pril  30. 
1983. 

Application  consideration.  The 
commissioner  of  ANA  determines  the 
final  action  to  be  taken  with  respect  to 
each  grant  aphcation  for  this  program. 
Applications  which  do  not  conform  to 
this  announcement  or  are  not  complete 
will  not  be  accepted  for  reivew,  and 
applicants  will  be  notified  in  writing 
accordingly,  Applications  which  are 
compelte  and  conform  to  the 
requirements  of  this  program 
announcement  are  subjected  to  an 
objective,  competitive  review  and 
evaluation  process  by  qualified  persons 
The  results  of  the  review  assist  the 
Comissioner  in  the  consideration  of 
competing  applications.  The 
Commissioner's  consideration  also 
takes  into  account  the  comments  of  the 
A-95  Clearinghouse,  ANA  staff,  and 
other  interested  parties.  The 
Commissioner  makes  grant  awards 
consistent  with  the  purpose  of  the  Act. 
the  regulations,  and  program 
announcement  within  the  limits  of  funds 
available.  Afte  the  Commissioner  has 
reached  a  decision  to  disapprove,  defer 
or  fund  a  grant  application,  unsuccessful 
applicants  will  be  notifed  in  writing. 
Successful  applicants  will  be  notified    , 
through  an  official  Notice  of  Financial 
Assistance  Awarded.  This  notice  states 
the  amount  of  funds  awarded,  the 


purpose  of  the  grant  the  terms  and 
conditions  of  the  grant  award,  the 
effective  date  of  the  award,  the  budget 

period,  and  the  amount  of  grantee 
p.irfi(  ipation. 

Criteria  for  Review 

Applications  which  are  complete  and 
on  time  will  be  evaluated  against  the 
follovMng  criteria: 

(1)  Overall  application  specifies 
community  goals,  priority  objectives  and 
definitive  results  based  on  a  local  social 
and  pronomic  development  strategy 
(SEUS)  and  demonstrates  how  the 
project  would  help  achieve  social  and 
economic  self-sufficiency  for  the  Native 
American  community  within  the 
framework  of  ANA's  three  goals.  (30 
points) 

(2)  Application  contains  objectives 
which  are  results  oriented,  measurable, 
can  be  evaluated  and  directly  contribute 
to  meeting  local  priority  needs  and 
goals.  The  results  expected  or  the 
impact  in  the  community  is  clearly  and 
definitively  stated.  (20  points) 

(3)  Application  identifies  a  work  plan 
of  proposed  activities  which  are  clearly 
defined,  sufficiently  detailed  and  in 
logical  order  to  explain  the  tasks  to  be 
done,  to  reach  each  objective  and 
provide  a  basis  for  project  monitoring. 
(20  points) 

(4)  Application  presents  a  detailed 
budget,  with  complete  explanations  and 
justifications  of  line  items,  including 
specialized  assistance  if  needed,  and 
directly  related  to  the  activities  set  forth 
in  the  work  plan.  The  budget  must  be  of 
reasonable  cost  to  the  government  for 
the  benefit  expected,  (10  points) 

(5)  Application  identifies  all  proposed 
key  personnel  by  position  or  role  and 
the  consultant/contractors  and 
demonstrates  their  qualifications  to 
achieve  project  objectives  by  resumes, 
position  descriptions  or  capability 
statements.  (5  points) 

(6)  Application  provides  sufficient 
evidence  of  the  necessary  management 
and  administrative  capabilities  to 
ensure  accountability  and  to  justify 
receipt  of  Federal  funds,  (5  points) 

1^1  .Application  describes  a  plan  for  a 
coordinated  use  of  resources  from 
sources  other  than  ANA  which  will 
support  continued  social  and  economic 
development  for  the  community  during 
the  project  period  and  m  the  future  (10 
points) 

Closing  Date  for  Receipt  of  .Application 

The  closing  dates  for  receipt  of  ,ill 
applications  under  this  program 
announcement  are  January  31,  1983  and 
May  31.  1983,  Applications  received 
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after  January  31, 1983  will  be  held  until 
the  May  31, 1983  competitive  review. 
Mailed  applications.  Applications 
mailed  through  the  U.S.  Postal  Service 
shall  be  considered  as  meeting  the 
deadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date;  or, 

2.  Sent  by  first  class  mail,  postmarked 
on  or  before  the  deadline  date,  and 
received  in  time  for  submission  to  the 
independent  review  group  (one  week 
after  closing  date).  (Applicants  are 
cautioned  to  request  a  legible  U.S. 
Postal  Service  postmark  or  to  use 


express  mail  or  certified  or  registered 
mail  and  obtain  a  legibly  dated  mailing 
receipt  from  the  U.S.  Postal  Service. 
Private  metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing). 

Applications  submitted  by  other 
means.  Applications  submitted  by  any 
means  except  mailing  first  class  through 
the  US.  Postal  Service  shall  be 
considered  as  meeting  the  deadline  only 
if  they  are  physically  received  before 
close  of  business  on  or  before  the 
deadline  date. 

Late  applications.  Applications  which 
do  not  meet  these  criteria  are 


considered  late  applications  and  will  not 
be  considered  in  the  current  competiton. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  13.612  Native  American 
Programs) 

Date:  October  19, 1982. 
A.  David  Lester, 

Commissioner,  Administration  for  Native 
Americans. 

Approved:  November  12,  1982. 
Dorcas  R.  Hardy, 

Assistant  Secretary,  for  Human  Development 
Services. 

|FR  Doc,  82-31589  Filed  11-17-82:  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust  1983;  Notice  of 
Establishment 

The  Committee  for  Purchase  from  the 
Blind  and  Other  Severely  Handicapped 
was  established  by  Pub.  L  92-28,  June 
23, 1971  (85  Stat.  77.  41  U.S.C.  46-^8c) 
(hereinafter  the  Act)  for  the  purpose  of 
directing  the  procurement  of  selected 
commodities  and  services  by  the 
Federal  Government  to  qualified 
workshops  serving  blind  and  other 
severely  handicapped  individuals  with 
the  objective  of  increasing  the 
employment  opportunities  for  these 
individuals.  The  Committee  is  required 
to  establish  and  publish  in  the  Federal 
Register  a  procurement  list  of: 

(1)  Commodities  produced  by  any 
qualified  nonprofit  agency  for  the  blind 
or  by  any  qualified  nonprofit  agency  for 
other  severely  handicapped,  and 

(2)  The  services  provided  by  any  such 
agency  | 

which  the  Committee  determines  are 
suitable  for  procurement  by  the 
Government  pursuant  to  the  Act. 

The  Act  further  provides  that  any 
entity  of  the  Government  which  intends 
to  procure  any  commodity  or  service  on 
the  procurement  Ust,  shall  procure  such 
commodity  or  service,  at  the  price 
established  by  the  Committee,  from  a 
qualified  nonprofit  agency  for  the  blind 
or  such  agency  for  the  other  severely 
handicapped  if  the  commodity  or  service 
is  available  within  the  normal  period 
required  by  that  Government  entity. 
However,  this  requireaient  shall  not 
apply  to  the  procurement  of  any 
commodity  which  is  available  from 
Federal  Prison  Industries,  Inc. 

A  Government  entity  is  defined  as 
any  entity  of  the  legislative  branch  or 
judicial  branch,  any  executive  agency  or 
military  department  (as  such  agency  and 
department  are  respectively  defined  by 
Sections  102  and  105  of  Title  5,  United 
States  Code),  the  U.S.  Postal  Service, 
and  any  nonappropriated  fund 
instrumentality  under  the  jurisdiction  of 
the  Armed  Forces. 

Notice  is  hereby  given  pursuant  to 
Section  2  of  the  Act  that  Procurement 
List  1983  is  established  as  set  forth 
below.  Procurement  List  1983 
supersedes  Procurement  List  1982, 
November  12, 1981  (46  FR  55740)  and 
subsequent  changes  thereto  through 
November  13, 1982. 

Any  proposed  additions  or  deletions 
to  Procurement  List  1982  pending  on  this 
date  shall  be  considered  as  pending  and 
applicable  to  Procurement  List  1983. 


By  the  Coromittee. 
C  W.  Fletcher. 

E\ecu!n-c  Director. 
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Commodities 

CLASS  1005 

Sling.  .'\d|ustdbie,  Sm^ll  Arms  (IB) 

lf)05-00-16-^336 
Shng.  Padded.  Ad|ustablp  (IH) 

in05-00-,312-7177 
Swab,  Small  Arms  Cleaning  (IB) 

1005-00-912-4248 

1005-00-288-3565 

CLASS  1095 

Si  atibard.  Bayonet-Knife  (IB) 
li)<).')-00-508-0339 

CLASS  1220 

C.isp,  Carrying  (IB) 
1220-OO-r65-5«:'0 
1220-00-937-8286 

CLASS  1140 

CTfniit  Card  Assembly  iSHj 
1430-00-409-7997 

i4:i<;M:K)-42i-403a 

CLASS  1660 

I  lamess  AssemUy  (SH) 
1680-00-0e6-20"8 

CLASS  1670 

Message  Dropper  (SHJ 
1670-nO--9--4495 

CLASS  18S0 

U  :,-»'  Bundlp  Assemiblies  (SH) 

lb<»-0O-^81-4n5 

1660-00-884-0409 
\\.:p  Bundle  Assemblies  (SH) 

16aO-00-894-:i991 

1680-01-125-9648     ■ 

UiO(MX>-919-3~06 

U>a)-aK88.1-4487 

1680-00-222-3878 

1680-00-826-7-52 

1680-00-9-4-5275 

1680-00-974-5276 

1680-00-998-8594 

CLASS  1730 

Cho.A  .Assembly,  Wheel  Unpaint.d  (IBl 
!  -  J(3-(X>-294-3fi94 
1730-00-063-4095 
1730-00-294-3696 
1730-00-294-3695 
1730-00-945-84.50 
1730-00-16,3-8317  [4x6x24) 
1730-00-MB-001.'\  2  x4  'x820  ■  (std) 
17 30-00- NIB-OOIB  6  x8  xl8"  (std) 
1730-00-MB-OOlC  6  ■x8"x"6  '  (std) 
1730-0O-.\IB-00lD  8'  xl2'  (U-shaped) 
1730-OO-NIB-OOlE  10"x20"  (U-shaped) 

Chock  Assembly.  Wheel  Painted  (IB) 


1730-00-294-3694 
1730-00-063-4095 
1730-00-294-3696 
1730-00-294-3695 
1730-00-945-8450 
1730-00-163-8317  (4x6x24") 
1730-00-NIB-OOlA  2"x4'x8'  (std) 
1730-00-NIB-OOlB  6"x8"xl8"  (std) 
1730-OO-NlB  OOlC  6"x8"x76"  (std) 
1730-00-NIB-OOlD  8"xl2"  (U-shaped) 
1730-00-NIB-OOlE  10"x20"  (U-shaped) 

Chock  Aasembly,  Wheel.  Codit  Reflecting 
(IB) 
1730-00-294-3694 
1730-00-063-4095 
1730-00-294-3696 
1730-00-294-3695 
1730-00-945-8450 
1730-00-163-8317  (4  x  6  x  24") 
1730-00-NIB-OOlA  2"  x  4"  x  8"  (std) 
1730-00-NIB-OOlB  6"  x  8"  x  18"  (std) 
1730-OO-NIB-OOlC  6"  x  8"  x  76'  (std) 
1730-00-NIB-OOlD  8"  x  12"  (TlU-shaped) 
1730-OO-NIB-OOlE  10"  x  20"  (TlU-shaped) 

Chock  Assembly.  Wheel  Reflective  Tape  (IB) 
1730-00-294-3694 
1730-00-063-4095 
1730-00-294-3696 
1730-00-294-3695 
1730-00-945-8450 
1730-00-163-8317  (4  x  6  x  24  ) 
1730-00-NIB-OOlA  2"  x  4"  x  8"  (std) 
1730-00-NIB-OOlB  6"  x  8"  x  18"  (std) 
1730-00-NIB-OOlC  6"  X  8"  x  76"  (std) 
1730-00-NIB-OOlD  8"  x  12"  (U-shaped) 
1730-00-NIB-OOlE  10"  X  20"  (U-shaped) 

CLASS  2090 

Weight,  Canvas  Bag  (IB) 
2090-00-845-9150 

CLASS  2S40 

Belt.  Automobile,  Safety  (IB) 

2540-00-894-1273 

2540-00-894-1274 

2540-00-894-1275 

2540-00-894-1276 
Cushion  Assembly.  Back  Rest  (SH) 

2540-00-737-3308 
Cushion  Assembly,  Seat  Back  (SH) 

2540-00-678-2965 

2540-00-808-3811 
Cushion  Seal,  Vehicular  (SH) 

2540-00-808-3811 

CLASS  3510 

Net,  Laundry  (IB) 
3510-00-273-9738 
3510-00-273-9739 

CLASS  3*ao 

Truck,  Hand  (IB) 
3920-00-847-1305 

CLASS  3B90 

Pallet,  Material  Handling  (SH) 
3990-00-222-1051 
3990-00-555-0458 — Sharpe  Army  Depot, 

[.athrop.  CA  only 
3990-00-599-5326— Mechanicsburg.  VA 

depot  only 
3990-00-935-7826— Pine  Bluff  Arsenal  only 
Pallet,  Warehouse  (SH) 


CLASS  4130 

Filter,  Air  Cc 
4130-00-8; 
4130-00-2; 
4130-00-5^ 
4130-00-7; 
4130-00-7; 
4130-00-2- 
4130-0O-2( 
4130-00-2( 
4130-00-5-: 
4130-00-9; 
4130-00-7; 
4130-^0-9; 

CLASS  4240 

Bag,  Waterp 
4240-00-3; 

Harness.  He, 
4240-00-6? 

CLASS  4910 

Creeper,  Me: 
4910-O0-2t 
491&-00-1C 
4910-00-N 
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3990-OO-NSH-OOll  40  x  48"— Army  and  Air 

Force  Ebcchange  Service,  Oakland  Army 

Base.  CA  only 
Pallet,  Wood  (SH] 
3990-00-366-6806 
3990-O0-X77-1721— New  Cumberland 

Army  depot  only 
3990-06-NSH-OOOl  (48  X  40  X  36"— Social 

Security  Administration.  Baltimore,  MD 

only 
3990-bo-NSH-0005  (24  x  20")— New 

Cumberland  Army  depot  only 

CLASS  4130 

Filter,  Air  Conditioning  (IB) 
4130-00-870-8796  Rgns  4  and  5 
4130-00-274-7800  Rgns  4  and  5 
4130-00-541-3220  Rgns  4  and  5 
4130-00-756-1840  Rgns  4  and  5 
4130-00-720-4143  Rgns  4  and  5 
4130-00-249-0966  Rgns  4  and  5 
4130-00-203-3318  Rgns  4  and  5 
4130-00-203-3321  Rgns  4  and  5 
4130-00-542^482  Rgns  4  and  5 
4130-00-959-4734  Rgns  4  and  5 
4130-00-756-0978  Rgns  4  and  5 
4130-00-951-1208  Rgns  4  and  5 

CLASS  4240 

Bag.  Waterproofing  (IB) 

4240-00-377-9401 
Harness.  Head  (SH) 

4240-00-690-8765 

CLASS  4910 

Creeper.  Mechanics  (SHj 
4910-00-251-6981 
4910-00-106-7834 
4910-00-NSH-OOOl 

CLASS  5120 

Screwdriver.  Cross-Tip  (SH) 

5120-00-820-2995 

51 20-00-060-2004 

512O-OO-224-73"0 

5120-00-529-3101 

5120-00-227-7293 

5120-00-234-8913 

5120-00-542-3438 

5120-00-224-7375 

5 120-00-596-0866 

5120-00-237-8174 

5120-00-580-2361 
Screwdriver  Set,  Cross-Tip  (SH) 

5120-00-357-7175 

5120-00-580-0334 
Screwdriver.  Flat-Tip  [SH] 

5120-00-278-1269 

5120-00-289-9662 

5120-00-287-2504 

5120-00-287-2505 

5120-00-273-1267 

5120-00-541-3004 

5120-00-288-7803 

5120-00-236-2127 

5120-00-278-1270 

5120-00-227-7356 

5120-00-260-4837 

5120-00-227-7334 

5120-00-278-1268 

5120-00-293-0314 

5120-00-337-2465 

5120-00-540-0563 

5120-00-180-0708 

5120-00-222-8866 

5120-00-596-8502 


5120-00-278-1273 
5120-00-062-0813 
5120-00-293-3311 
5120-00-222-8852 
5120-00-596-9364 
5120-00-293-0315 
5120-00-293-3309 
5120-00-227-7377 
5120-00-180-3490 
5120-00-236-2140 
5120-00-062-8454 
5120-00-720-4969 

CLASS  5140 

Bag.  Tool  (IB] 

5140-00-~72-1142 
Bag.  Too!  (SH] 

5140-00-473-6256 
Tool  Box.  Portatile  [SH] 

5140-00-289-3911 

5140-00-289-8910 

CLASS  5350 

Mat,  Abrasne  jlB) 
535O-0O-967-,5089 
5350-00-967-5093 
5350-0O-96~-5(W2 

CLASS  5440 

Steplddder  lIB) 
5440-OiVo  14-4483 
5440-00-514-4485 
5440-00-514-4487 
5440-00-171-9836 
,5440-00-227-1592 
5440-00-22~-159,l 
5440-CO-22--l,'iti-} 
5440-90-22"-!  .595 
5440-(X)-227-];/JH 
,5440-0O-5,n-2,i89 

CLASS  5510 

Lath.  Wood  (SH) 

551O-0O-\SH-0OO2  (^6X1)^X36") 
5510-OO-NSH-0OO3  C^ Xl K X48")— Bureau 
of  Land  Management  and  U.S.  Forest 
Service  in  Washington  and  Oregon  only 
Stake.  Wood  (SH) 

5510-00- N"SH-0(X)1— Bureau  of  Land 
Management  at  5  Oregon  locations  only 
U.S.  Forest  Ser\  ice  in  Washington  and 
Oregon  only 
Stakes,  Wood.  Location  [SH] 
5510-00-171-7701 
5510-(X)-171-7~00 
5510-00-171-7734 
Stakes,  Wood,  Hub  (SH) 
5510-00-171-7-33 
5510-00-171-7732 
Wedge,  Wood  [Sl-!1 
5510-00-640-9237 


CLASS  5826 

Circuit  Card  Assembly 
5826-00-237-9949 


SH) 


CLASS  5940 

Adapter,  Battery  Terminal  (SH) 
5940-0O-54&-6583 
5940-00-549-6581 

CLASS  6150 

Cable  Assembly.  Pouer  (SH) 
6150-00-935-8799 
6150-00-507-8852 


CLASS  6230 

Flashlight  (SH) 

()23O-0O-163-1856 
Laniern.  Electric.  Hf.i'i  (SH) 

6230-00-643-3,562 
Light,  Desk  (SH) 

6230-00-299-77-1 

6230-00-682-3423 
Light.  Marker,  Distress  (SH) 

62,30-00-892-5192 
Light,  Marker,  Distress  (with  pouch)  (SH) 

6230-00-067-5209 
Light.  Marker,  Distress  (without  pouch]  (SH) 

6230-nfv-ij:»^i~8 

CLASS  6505 

.\mmonia  Inhalant  Solution.  Aromatic  (SH) 

6505-00-106-0875 
Iodine  Ampoules,  NF  (SH) 

6505-00-664-1408 
Thimerosal  Tincture,  NF  (SH) 

6505-00-664-6911 

CLASS  6510 

Bandage,  Muslin,  Compressed.  Camouflaged 
(SH) 
6510-00-201-1755 

CLASS  6515 

Case,  Ear  Plug  (SH) 

6515-00-299-8287 
Kit,  Suture  Removal  (IB) 

6515-00-690-6911 
Tourniquet,  Non-Pneumatic  (IB) 

6515-00-383-0565 

CLASS  6520 

i  ui  rnnrush.  Aspiration  (SH) 
6520-01-085-3438 

CLASS  6530 

Bag,  Urine  Collection  (SH] 

6530-00-761-0932 

6530-00-761-0936 
Cover.  Litter  (IB) 

6530-00-784-1035 

6530-00-784-1250 
Drape,  Surgical  (IB) 

6530-00-299-9608 

6530-00-299-9607 

6530-00-299-9605 

6530-00-299-9604 
Kit,  Shaving  Surgical  Preparation  (IB) 

6530-00-676-7372 
Litter,  Folding  (IB) 

6530-00-783-7905 
Pad,  Cooling,  Chemical  (SH) 

6530-00-133-4299 
Pad,  Examining  Table  (IB) 

6530-00-96O-f>616 
P,jd,  Hospital  Stretcher  (IB) 

6530-00-269-(X)O4 
Pad.  Litter  (IB) 

6530-00-1 3--301b 
Strap.  Webbing  Patient  Securing  (IB) 

65.30-00-784-4205 
Surgical  Pack.  Disposable  (IB) 

6530-00-103-6659 
Urinal.  Incontinent  (IB) 

6530-01-004-8969 

6.'^30-O0-290-8292 

6530-01 -081 -5304 

6530-01-081-5303 
Urinary  Drainage  Set  (SH) 
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6530-01-056-3659 
Wrapper.  Sterilization  (IB) 
6530-00-299-9603 
6530-00-197-9223 
6530-00-'l97-9228 
6530-00-197-9283 
6530-00-926-4902 
6530-00-926-4903 
6530-00-926-4904 
6530-00-926-4905 

CLASS  6532 

Cap,  Operating.  SurgicaJ  (IB) 

6532-00-299-9614 

6532-00-299-9613 

6532-00-299-9612 
Cap.  Operating,  Surgical  (SH) 

6532-00-250-5042 

6532-00-083-6545 

6532-00-250-5041 

6532-00-122-0468 
Clothing.  Operating  Room  (SH) 

6532-00-261-9005 

6532-00-290-1887 

6532-00-172-3509 

6532-05-172-3307 

6532-00-172-3506 

6532-00-158-«690 

6532-00-009-7174 
Dress.  Operating.  Surgical  (SH) 

6532-00-149-0464 

6532-00-149-0465 

6532-00-149-0466 

6532-00-149-0467 

6532-00-149-0472 

6532-00-149-0473 
Gown,  Hospital  (SK) 

6532-00-104-9895 
Gown,  Hospital.  Patient's  Bedshirt  [SH; 

6532-01-005-8411 

6532-01-044-8412 
Gown.  Hospital  Personnel  (SH) 

6532-01-045-5380 

6532-01-045-5381 
Gown.  Operating,  Surgical  (SH) 

6532-00-009-2034 

6532-00-009-2035 
Gown.  Patient  Examining  (Slfl 

6532-00-421-7828 
Pajamas,  Ladies  (SH) 

6532-00-NSH-OOOl 

6532-00-NSH-0002 

6532-00-NSH-0003 

6532-00-NSH-0004 
Pillowcase.  Disposable  (IB) 

6532-01-125-3289 
Robe,  Dressing.  Noraex  (SH) 

6532-00-003-3057 

6532-00-006-3482 
Robe,  Ladies  (SH] 

6532-00-NSH-0005 
Shirt,  Operating,  Surgical  [SHI 

6532-00-149-0322 

6532-00-149-0323 

6532-00-149-0324  I 

6532-00-149-0325 
Smock,  Man'«  Dental  Operating  (SH) 

6532-00-159-4881 

6532-00-926-0964 

6532-00-926-9975 

6532-00-926-9976 
Suit  Convalescent  (SH) 
6532-01-076-8684 

6532-01-076-6683 
6532-01-076-7369 
6532-01-076-9769 


Trousers.  Operating.  Surgii...!  (5iH) 
65.12-00-1 4i»-0327 
65/12-00-149-0328 
6532-00-149-0329 
6532-00-149-0330 

CLASS  6540 

C.-.C,  Spe.  t.tcles  (IB)  «, 

t)r)40-0O-735-5157 
6540-00-042-8752 

CLASS  6545 

SuriJital  Dressing  Set  (IB) 
6545-00-105-5826 

CLASS  S62  5 

Test  Set.  Lead  |SH| 
6625-00-553-1442 

CLASS  6630 

Micru  Bleeder  (IB) 

6«,.i<Mn-NTB-0O02 
Tube.  Hleediri|,i  (IB) 

H6,3O-(n-MB-0(Wl 

CLASS  6645 

Clock,  Wall  (IB) 
6645-00-514-3,523 
6b45-0O-530-3342  Rgn  4.  B,  7 
•      t)64,>-01-046-8848 
6M  5-01 -046-8649 

CLASS  0695 

Sampling  Kit.  Spertrometric  Oil  Analy-ns  (IB) 
(K".95-01-04>5-9H20 

CLASS  6840 

Disinfectant.  Detergent  (IB) 
f)840-00-68~-7904 
6840-0O-.584-3129 
6840-00-551-8340 

CLASS  7105 

Frame.  Picture  (SH) 

7105-00-053-m'T) 

7105-00-061-5834 

7105-00-052-8697 

~105-(X)-052-8695 

7105-00-465-6199 

7105-00-149-1277 

7105-00-297-3398 

7105-00-903-1842 

7105-00-903-1843 

7105-00-149-1282 

7105-00-149-1281 

7105-00-641-4385 

7105-00-986-7356 

7105-00-297-3397 

7105-00-052-8696 

7105-00-1 49-1 2~6 
Mirror,  Glass  (SH) 

7105-00-260-1390 

CLASS  7110 

Bidckboard  (SH) 

7110-00-132-6651 
Bookcase.  Wood.  Executive  (SH) 

7110-00-973-5127 
Credenza  (^H) 

7110-00-762-5513 
Table.  Wood  (SH) 

7110-00-958-0780 

7110-00-823-7675 

7110-00-903-3061 

-110-00-902-3052 


Table*.  Steel  (SH) 
7110-00-113-0448 

7110-00-113-0454 
7110-00-149-2044 
7110-00-149-2045 
7110-00-149-2046 
7110-00-149-2047 

CLASS  71  as 

Bulletin  Board  (IB) 
7195-00-989-2370 
7195-00-844-9036 
7195-00-989-2371 
7195-00-844-9037 
7195-00-989-2372 
7195-00-844-9038 
7195-00-990-0615 
7195-00-843-7938 

Costumer,  Wood  (SH) 
7195-00-132-6643 

CLASS  7210 

Bedspread  (IB) 
7210-00-728-0186 
7210-00-728-0187 
7210-00-728-0188 
7210-00-728-0189 
7210-00-728-0190 
7210-00-728-0191 
7210-00-728-0173 
7210-00-728-0175 
7210-00-728-0176 
7210-00-728-0177 
7210-00-728-0178 
7210-00-728-0179 
7210-00-408-2800 

Bedspring  (IB) 
7210-00-582-7540 
7210-00-582-0984 
7210-00-110-8104 
7210-00-582-7541 
7210-00-110-8105 

Cover,  Bed  (IB) 
7210-01-116-7860 
7210-01-120-0679 
7210-01-116-7858 
7210-01-116-7859 
7210-01-118-4085 
7210-01-116-7855 
7210-01-116-7856 
7210-01-116-7857 
7210-01-116-7854 
7210-01-116-7853 
7210-01-120-8015 
7210-01-124-7626 
7210-01-120-8013 
7210-01-120-8014 
7210-01-120-8011 
7210-01-120-8010 
7210-01-122-5015 
7210-01-120-8012 
7210-01-125-9250 
7210-01-120-8009 
7210-01-123-5148 
7210-01-120-8017 
7210-01-120-8021 
7210-01-120-8022 
7210-01-120-8018 
7210-01-124-8303 
7210-01-120-8019 
7210-01-120-8020 
7210-01-123-5149 
7210-01-120-8016 
Cover,  Mattress  (IB) 
7210-00-291-8419 
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721(MX)-205-30aT 

721ft-00-205-30fl2 

7210-00-067-7969 

7210-00-998-7743 

7210-0O-88;(-8492 

7210-00-140-4231 

7210-00-140-4234 

7210-00-543-f)0(Jl 

7210-00-171-1091 

7210-00-935-6619 

7210-OO-230-1041 

7210-00-241-9718 
Insect  Bar.  Nylon  (Stl] 

7210-fX)-206-973() 
M.ittroBs.  Cotton-Fe't  (IB) 

~210-0(V139-6r.17 

7210-00-1.39-6.555 

7210-00-13'.Mi53H 
M.ittross,  Foam  (IB)    . 

7210-00-290-8300 

7210-00-275-5873 

7210-00-275-5874 

7210-00-290-8298 

7210-00-290-829" 

7210-00-052-732:- 

7210-00-689-3733 

7210-00-290-8299 

7210-00-682-6.503 

7210-00-682-6504 
.Maltress.  Innersprinj;  (IB) 

7210-00-20.5-3585 

7210-00-139-6424 

7210-00-716-0706 

7210-aV139-(i411 

7210-00-205-3534 

721 0-(XV1 39-6434 

7210-(X>-139-642H 

7210-00-110-8102 

7210-00-110-8103 

7210-38-75-100  38  X  73" 

7210-53-75-100  53  \  75 
Mattress.  Innersprins.  I'lasiu;-Coat(-fi  (IB) 

7210-00-995-1093 

7210-00-682-7146 

7210-^X1-529-3709 

■•210-00-MB-OOOl  .30  \  ~5"— Veterans 
.'\ciministrati()n  requirements  only 
Pad.  M.ittress  (IB) 

7210-OO-227-1.52fi 

7210-00-753-3042 
Pillow,  Bed  (IB) 

7210-0O-619-82ti2 

7210-00-205-3205  (KegicnB  1  Uiru  7  only  1 

7210-00-753-6228 

7210-00-035-3342 

7210-00-894-1144 

7210-01-01,5-5190  (96,000  each  annually) 

7210-00-119-5358 
Pillow.  Passenger.  Headrest  (IB] 

7210-00-682-6001 
Pillowcase  (IB) 

7210-00-054-7910 

7210-00-259-9005 

7210-00-259-9006 

7210-00-119-7336 

7210-00-231-2373 

7210-00-259-9004 

721O-0O-25&-8aS7 

7210-00-081-1380 
Pillowcase  (SH) 

7210-0O-11&-7357 

7210-01-030-5311 
Pillowcase.  Disposable  (IB) 

7210-00-883-8494 

7210-00-852-3417 
Protector.  Hospital  Bed  Maltres*  |1B) 


7210-00-761-1471 

7210-00-761-1470 
Protector.  Hospital  Bed.  PUlow  (IB! 

7210-00-958-9118 
Sheet.  Bed  (!B) 

721O-O0-29ti-9611 
Tal)lecloth  (SH) 

7210-(X>-492-83ai 
Towel.  Bath.  Disposalile  (Hi! 

721 0-01 -129-03:-Q 
Washcloth  (IB) 

~21O-<J1-013   2824 

CLASS  7230 

Mat.  Flour  (1B| 

7220-(K)-205-3099 

7220-00-224-{i48- 

"220-()O-23ii-8852 

"220-(XV224-64Ha 

7220-0(V2:ia-8854 

7220-00-165-7020 

7220-01-023-9487 

7220-01-023-9489 

7220-01-024-59*17 

-220-01 -023-9496 

"220-01 -023-9490 

"220-01-023-9491 

7220-01-023-9493 

7220-01-023-9494 

7220-01-023-9495 
Mat.  Floor  (SH) 

722O-0O-205-J192 

7220-00-205-3182 

7220-4K)-43~-6057 

7220-0O-45"-60fi3 

7220-00-151-6319 

7220-00-151-6518 

722t>-00-131-651- 

7320-00-477-3063 

7220-(K)-194-16»l 

7220-O0-45--6046 

7220-O0-45--6054 

CLASS  7230 

Curtain,  Shov\rr  (IB) 
7230-00-205-1762 
7230-00-247-1280 

CLASS  7290 

Cover.  Ironing  Board  (IB) 
-290-(K>-1. 30-3271 

CLASS  7330 

Pad.  Bakery  (IB| 

:':i30-00-379-4439  (Rgn  VV.  3.  5.  6.  8) 
I  npys.  Food  Serving  (SH) 

"330-00-616-0997 

7330-00-616-0998 

"330-fKV-(nf>- 100(1 

CLASS  7340 

Flatware.  Plastic,  II 

7340-(X)-022-1315 

734O-(K)-O22-1310 

"340-00-022-1317 

7340-00-401-8041 
Flatware.  Plastic.  Picnic 

7340-00-170-8374 

7340-00-205-3187 

7340-00-205-3342 
Spoon.  Picnic,  Plastic  (IB) 

73-10-00-11 9-1 3(K1 

CLASS  7350 

Cup.  Plastic  (SH) 
7350-00-721 -9(X)3 


y  U„ty  (iii) 


IBj 


"vVi-0<.)-082-5-41 
-r.LMXV-92f>-1661 
-3.">0-0(V14.5-(n26 
735(>-(KV-61-7467 
7a60-IK>-914-,".f>89 
7S50-!KMn4-5Uat( 

CLASS  7360 

Dining  Packet  (IB) 

7360-00-935-6407 
Dining  Packet.  Inflight  (IB) 

7360-00-660-0526 
Flatware  Set.  Plastic  (IB) 

7360-00-634-4800 

CLASS   7510 

Minder,  .\waids  Certificate  (IB) 

7510-00-115-3250 

7510-00-482-2994 

7510-01-056-1927 
Binder.  Looseleaf  (IB) 

7510-00-281-4309 

7510-00-281-4314 

7510-00-582-4201 

7510-00-281-4310 

7510-00-281^311 

7510-00-281-4313 

7510-00-281-4315 

7510-00-288-7792 

7510-00-286-7794 

7510-00-582-5488 

7510-00-286-7791 

7510-00-582-3807 

7510-00-782-2663 

7510-00-409-8646  "' 

7510-00-409-8647 

7510-00-984-5787 
Binder.  looseleaf.  Presentation  (IB) 

7510-00-582-5398  Rgn  W.  2.  3,  4 

7510-00-582-5399  Rgn  VV,  2,  3.  4 

7510-00-582-5400  Rgn  W,  2.  3.  4 
Binder.  Note  Pad  (IB) 

7510-00-286-6954 

7510-00-145-0296 

7510-00-728-8060 

7510-01-053-5591 
Board.  Wall  Calender  (IB) 

7510-00-789-2455 
Calendar  Pad  (SH) 

7510-01-118-5489 (1983) 

7510-01-117-7710 (1984) 
Clip.  Paper  (SH) 

7510-00-161-»292 
Envelope.  Crystal  Clear  Vinyl  (IB) 

7510-00-NiB-0003 

751O-0O-NIB-00O4 

751O-00-NIB-O005 

7510-JX>  A'lH-OOOf. 
Envelojii     I  ■  ,t:ispari,'jil  jilij 

7510-00-782-6274 

7510-00-782-6275 

7510-00-782-6276 
Eraser.  Mechanical  Pencil  (IBj 

7510-00-307-7885 
File  Back  (IB) 

7510-00-NIB-0002 
File  Backer,  F'aper  (IB) 

7510-00-285-256" 
File  Front  (IBl 

751(MK)-.\lH_iXxn 
Pad.  Typ«'wnter  (IBJ 

7510-(K)-25"-25-6 

",^10-00-530-6412 

~,Sl(M.X>-849-113- 
P.,;)erwf!ght,  Shni.filn.d  !IB) 
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7510-00-286-6985 
Pencil  (IB) 

7510-00-286-5757 

7510-00-281-5234 

7510-00-281-5235 
Pencil.  Woodcased.  with  Imprinting  (IB) 

7510-050-8LP-6521 
Pocket  Planning  Set  (SH) 

7510-00-119-6368  (1983) 

7510-00-119-6369  (1984) 
Portfolio  (IB) 

7510-00-558-1572 

7510-00-616-7241 

7510-00-551-9813 

7510-00-558-1573 

7510-00-616-7239 

7510-00-558-1571 

7510-00-995-4856 

7510-00-995-^857 

7510-00-995-4854 

7510-00-995-4852 

7510-00-995-4853 

7510-00-995-1850 

7510-00-584-2489 

7510-00-584-2490 

7510-00-584-2491 

7510-00-584-2492 
Refill.  Ballpoint  Pen  (IB) 

7510-00-543-6792 

7510-00-543-6793 

7510-00-754-2687 

7510-00-543-6795 

7510-00-754-2688 

7510-00-754-2689 

7510-00-754-2690 

7510-00-754-2691 
Refill.  List  Finder,  Automdtic  (SH) 

7510-00-285-2800 
Refill,  Pocket  Planning  Set  (SH) 

7510-01-113-2079 

CLASS  T520 

Arch  Board  File  (IB) 

7520-00-240-5498 

7520-00-191-1075 

7520-00-255-7081 
Ballpoint  Pen  (IB) 

7520-00-935-7136 

7520-00-935-7135 

7520-00-543-7149 
Ballpoint  Pen,  Stick-type  (IB) 

7520-01-058-9978 

7520-01-058-9977 

7520-01-058-9976 

7520-01-059-4125 

7520-01-060-5820 

7520-01-058-9975 

7520-01-060-8513 

7520-01-060-5821 
Ballpoint  Pen,  with  Imprinting  (IB) 

7520-050-8LP-6520 
Book  Ends  (IB) 

7520-00-264-5479  ' 

7520-00-139-6158  | 

Box,  Filing  (SH) 

7520-00-285-3147 

7520-00-285-3143 

752CMX)-285-3144 

7520-00-285-3145 

7520-00-285-3146 

7520-00-285-3148 
Case,  Maintenance  and  Operational  Manuals 
(IB) 

7520-00-559-9618  I 

aipboard.  File  (IB) 

7520-00-281-5918  ' 


7520-00-254-4610 

7520-00-240-5503 
Easel.  Display  &  Training  fIB) 

7520-00-579-7013 
Holder,  Desk  Memordpdiim  (IB) 

7320-00- 1 39- JTO2 

7520-00-290-6445 
Marker.  Tube  Type  (IB) 

7520-OO-9''3-i059 

7520-0O-9"3-li>iO 

7520-tKM1"t>-028.T 

752O-0O-9:'3-10hl 

7520-OO-0"9-^286 

7520-(XM]79-0287 

7520-00-9-3-11)62 

7520-00-0  :'9-n288 

7520-00-558-1.501 

7520-00-904-1265 

7520-00-904-1268 

7520-00-93,>-ftl'"9 

7520-fX>-9(>l-1267 

7520-00-935-0981 

752()-00-935-<»82 

7520-00-904-1266 

7520-00-93, >-()9R<T 

7520-00-051-50.11 

7520-<XM)51-.5():)5 

7520-00-116-2888 

7520-00-051-5036 

7520-00-116-2886 

7520-00-116-2889 

7520-(X>-05 1-50,13 

7520-0(3-116-288- 

7520-00-904-44-6 
Pen  Set.  Desk  (IB| 

7520-00-106-9840 
Pencil,  Mechanical  (IB) 

7520-00-223-6672 

7520-00-223-6673 

7520-00-268-9913 

7520-0O-223-66-5 

7520-00-223-6676 

7520-00-28.5-5826 

7520-00- 285- .5822 

7520-00-28,5-1823 

7520-00-161 -.56r>l 

7520-00-164-8950 

7520-00-268-9915 

7520-00-28.5-5818 

7520-00-268-9<;n6 

7520-00-724-5606 

7520-0O-59O-18-8 

7520-01-132-1996 
Perforator.  Paper.  Desk  (SH) 

7520-00-139-4101 

7520-00-263-3425 
Stand.  Calendar  Pad  (IB) 

7520-00-162-6153 
'520-00-139-4341 
Tray  Desk  (SH) 
7520-00-232-8828 
7520-00-286-5801 
7520-00-28.5-5043 
Trimmer.  Paper  (IB) 

752O-OO-224--620  Rgn  2,  7 

7520-00-224-7621 

7520-00-163-2568 

7520-00-634-46-5 

7520-00-282-2137 

CLASS  7530 

Card.  Guide.  File  (IB) 
-530-00-989-0184 
7330-00-989-2425 
7530-00-988-6,541 
7530-00-988-6,542 


7530-00-988-6543 
7530-00-988-6549 
7530-00-988-6550 
7530-00-988-6551 
7530-00-988-6544 
7530-00-988-6545 
7530-00-988-6548 
7530-00-988-6547 
7530-00-988-6548 
7530-00-988-6515 
7530-00-988-6516 
7530-00-988-6520 
7530-00-988-6521 
7530-00-988-6517 
7530-00-988-6518 
7530-00-988-6522 
Card-Set,  Guide,  File  (IB) 
7530-00-989-0698 
7530-00-989-0697 
7530-00-989-0683 
7530-00-082-2635 
7530-00-989-0684 
7530-00-989-0686 
7530-00-989-0692 
7530-00-989-0694 
7530-00-989-0693 
7530-00-989-0695 
EnveJope,  Wallet  (IB) 
7530-00-281-5976 
7530-00-281-4844 
7530-00-281^846 
Folder,  File,  Military  Personnel  Records 
Jacket  (IB) 
7530— DA  Form  201 
Folder,  File  (IB) 
7530-00-889-3555 
7530-00-559-4512 
7530-00-281-5907 
7530-00-281-5908 
7530-00-926-8978 
7530-00-273-0845 
7530-00-926-8980 
7530-00-286-6924 
7530-00-286-8571 
7530-00-286-7286 
,  7530-00-926-8982 
7530-00-926-8984 
7530-00-043-1194 
Folder-Set.  File  (IB) 
7530-00-286-6923 
7530-00-286-7080 
7530-00-286-7244 
7530-00-286-7253 
7530-00-286-7287 
7530-00-286-8570 
7530-00-286-6925 
Jacket,  Filing,  Wallet  (IB) 

7530-00-285-2915 
Notebook,  Stenographer's  (IB) 

7530-00-223-7939 
Pad,  Writing  Paper  (IB) 

7530-00-285-3090  Rgn  1,5  8t  8 
7530-00-239-8479  All  Regions 
7530-01-131-1889  All  Regions 
7530-01-124-5660  Rgn  W,  1,  3,  4,  5,  6,  7,  8 
7530-01-056-0889  Rgn  W,  1,  3,  4,  5,  6,  7,  8 
7530-01-124-7632  Rgn  W,  1,  2,  3.  5,  7 
Pad,  Writing  Paper  (Easel)  (IB) 

7530-00-619-8880 
Paper  Set,  Manifold  and  Carbon  (IB) 
7530-00-880-9154  Rgn  W,6,7 
7530-00-401-6910  Rgn  W.6,7 
7530-01-072-2536  Rgn  W,6,7 
7530-01-072-2537  Rgn  W,6,7 
7530-01-072-2538  Rgn  W,6,7 


CLASS  7690 

Dccalcomani 
~6!K)-00-8c 
7690-00-8,'^ 
-690-00-8; 
7690-00-8; 
-690-00-8; 
7690-00-6.= 
7690-00-31 
7690-00-31 
"690-00-3^ 
7690-00-3:: 

DfCdlcomani 
7690-00-8; 
7690-00-8; 
769O-0O-8J 
7690— Cod 
7690— Cod 
7690-00-31 
7690-00-32 
7690-00-8; 
7R90-0O-8; 
7690-00-31 

Decalcomani 
7690-00-8; 
7690-00-8; 
7690— Cod 
7690-00-8; 
7690-00-8; 
7690-00-3: 
7690-00-32 

Decalcomani 
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7530-01-072-2539  Rgn  W.6.7 

7530-00-205-0511  Rgn  W,6.7 
Paper.  Looseleaf.  Blank  (IB| 

7530-00-286-5777 

7530-00-286-5778 

7530-00-286-5782 

7530-00-286-5780 

7530-00-286-5781 

7530-00-286-5779 
Paper.  Looseleaf,  Ruled  (IB) 

7530-00-286-6366 

7530-00-286-^332 

7530-00-286-4331 

7530-00-286-4333 

7530-00-286-4334 

7530-00-286-4335 

7530-00-198-6265 

7530-00-286-4336 

7530-00-286-4337 

7530-00-286-4338 

7530-00-286-4339 
I'aper,  Teletypewriter.  Roll  (IB) 

7530-00-223-7966 

7530-01-056-2900 

7530-00-721-9691 

7530-flO-223-7969 

7530-00-262-9178 

7530-00-142-9037 

7530-00-943-7076 
Paper.  Writing  (IB) 

7530-00-285-5836 

7530-01-047-3738 
Refill,  Appointment  Book  (SMj 

75,}0-01-115-1526  (1983) 

7530-01-115-1527 (1984) 
Tupe.  Paper.  Computing  M.ichine  (IB) 

7530-00-286-9052 

7.530-00-222-3455 

7530-00-286-9053 

7530-00-286-9U54 

753O-00-23H-8352 

7530-00-222-34,56 

7530-00-286-9055 

CLASS  7690 

Decalcomania  NO  SMOKINC,  (SH) 

-6SK3-00-857-9662 

7690-00-857-9574 

~090-0O-857-9700 

7690-00-857-9613 

-690-00-858-3403 

7690-00-858-3303 

7690-00-310-6627 

7690-00-311-7272 

"690-00-328-9517 

7b9(.>-00-329-0205 
Uecalcomania  U.S.  ARMY  (SH) 

7690-00-857-9575 

7690-00-857-9663 

7690-00-857-9614 

7690— Code  600  USPSW 

7690— Code  607  USPSW 

7690-00-311-7276 

7690-00-329-0206 

7690-00-858-3405 

7690-00-858-3366 

7690-00-310-9208 
Decalcomania  MAX  SPEED  (SH) 

7690-00-857-9572 

7690-00-857-9660 

7690— Code  633  USPSW 

7690-00-857-9611 

7690-00-857-9698 

7690-00-328-9507 

7690-00-329-0204 
Decalcomania  NO  RIDERS  [SH] 


7690— Code  635  USPSW 

7690-00-857-9573 

7690— Code  6,36  USPSW 

7690-00-857-9612 

7690-00-857-9699 
Decalcomania  LIFT  HERE  [SH] 

7690— Code  622— UL' SI'S W 
Decalcomania  FOR  OFFICIAL  I'SEONLY 
(SH) 

7H90— Code  669— L-L'SPSW 

7090— Code  666— L-USPSW 

7690— Code  672— L-USPSW 

7690— Code  667— L-USPSW 

7690— Code  675— L-USPSW 

7690— Code  668— L-USPSW 
Decalcomania  NUMBERS  AND  LFTIT.KS 
(SH) 

7690-00— l)^" 

7690—2" 

7690-00-311-7128 

~tiit0-^" 

CLASS  7910 

Pdd.  Floor  Polishing  Machine  (IB) 
7910-00-685-6686 
7910-(XV-685-6687 
7910-0(V-685-3908 
7gi0-0O-(«5-6671 
7910-00-685-3909 
7910-(X)-685-6672 
7910-00-685-3910 
7910-00-685-6056 
7910-(X>-68.5-665- 
7910-00-685-3912 
7910-00-685-6659 
7910-00-685-3915 
79UMX)-685-6660 
7910-00-685-39'!  4 
7910-00-6(15-4239 
7910-00-685-!240 
7910-C>0-68,5-4242 
7910-00-685-4243 
79KMX)-685-4241 
7910-00-685-1244 
7910-00-68,5-4245 
7910-00-820-7991 
7910-00-820-:'989 
7910-00-820--990 
7910-00-e2r)-9926 
7910-00-820-9925 
7910-00-H20-9924 
7910-00-820-9898 
7910-00-820-7997 
791 0-00-820-7996 

CLASS  7920 

Broom,  Push  (IB) 

7920-00-267-2967 
Broom.  Upright  (IB) 

7920-00-292-4371 

7920-00-292-4375 

7920-00-292-4372 

7920-00-291-8305 
Broom.  Wh.sk  (IB) 

7920^)0-240-63,50 
Bru.sh,  Chassis  and  Running  Gear  (IB) 

7920-00-255-7536 
Brush,  Cleaning,  .'Kircraft  (IB) 

7920-00-051-4384 
Brush.  Dusting  (IB) 

7920-00-1 7B-831 5 
Brush,  Floor  Sweeping  (IB) 

7920-00-243-3407 

7920-00-292-2363 

7920-00-202-2367 

7920-00-264-1C38 


Rgn  6.7 

8.9.10 

Rgn  6,7 

8,9,10 

Rgn  6.7 

8,9.10 

Rgn  6.7 

8.9.10 

Rgn  6.- 

8,9.10 

Rgn  6.7 

8.9.10 

Rgn  6,- 

8,9.10 

Rgn  6.- 

8.9.10 

Rgn  6.7 

8.9.10 

'920-00-292-2362 

7920-00-292-2365 
Brush.  Sanilar\  (IB) 

7920-(X»--72-58(» 

792()-(K>-234-931- 
Brush,  Scrub  (IB) 

792O-0(V240-71  ~4 

7920-00-951-8795 

7920-00-282-24 -n  Tampico  Fibers 

7920-00-282-24-0  Styreni'  Fibers 

7920-00-297-1511 

7920-00-619-9162 

7920-00-061-0038 
Brush.  Shoe  and  Stove  (IB) 

7920-00-852-8170 
Brusli.  Wire.  Scratch  (IB) 

7920-00-291-5815 

7920-00-282-9246 

7920-00-246-8501 

7920-00-223-7649 
Brush,  Wire,  Stainless  p.  .  '   iHi 

7920-00-95&-1157 
Brush— Set.  Shoe  and  Stove  (IB) 

7920-00-205-0200 
Cloth.  Polishing  (IB) 

7920-00-205-1656 

7920-00-205-3170 

7920-00-664-0103 
Handle.  Mop  (IB) 

7920-00-205-1168 

7920-00-267^1218 

7920-00-205-1167 

7920-00-550-9902 

7920-00-550-9911 

7920-00-550-9912 

7920-00^-998-2485 

7920-00-998-2486 

7920-00-851-0140 

7920-00-651-0142 

7920-00-246-0930 

7920-00-205-1170 
Handle,  Paint  Roller  (IB) 

7920-00-682-6512 
Handle.  Wood  (IB) 

7920-00-177-5106 

7920-00-141-5452 

7920-00-263-0328 
Kit.  Aircraft  Cleaning  (IB) 

7920-00-490-6046 
Mop.  Dusting.  Cotton  (IB) 

7920-00-205-0481 

7920-00-205-0483 

7920-00-205-0484 

7920-00-245-8289 
Mop,  Wet  (IB) 

7920-00-224-8726 
Mop.  Wet.  Cellulose,  Complete  (IB) 

7920-00-432-7117 

7920-00-728-1167 
Mop.  Wet,  Cetlulnsp.  Spongi  Refill  (IB) 

7920-00-471-2876 
Mophead.  Dusting,  Cotton  (IB) 

7920-00-634-0201 

7920-00-267-4921 

7920-00-998-2482 

7920-00-998-2483 

7920-00-998-2464 

7920-00-851-0141 

7920-00-205-0485 

7920-00-20.5-048- 

7920-00-205-0488 
Mophead,  Wet  [ih] 

7920-00-205-0425 

7920-00-20.5-0426 

7920-00-141-5549 
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7920-00-171-1148 

7920-00-141-5550 

7920-00-141-5547 

7920-00-141-5548 

7920-00-141-5544 

7920-00-926-5492 

7920-00-926-5493 

7920-00-926-5494 

7920-00-926-5495 

7920-00-926-5496 

7920-00-926-5497 

7920-00-926-5498 

7920-00-926-5499 

7920-00-926-5501 

7920-00-926-5502 
Pad,  Scouring  (IB) 

7920-00-753-5242 

7920-00-151-6120 
Scraper  and  Squeegee 

7920-00-045-2556 
Sponge.  Cellulose  (IB) 

7920-00-161-6219 

7920-00-633-9928 

7920-00-240-2559 

7920-00-884-1116 

7920-00-884-1115 

7920-00-633-9905 

7920-00-240-2555 

7920-00-633-9906 
Sponge.  Plastic  (IB) 

7920-00-633-9908 

7920-00-633-9911 

7920-00-633-9915 

7920-00-685-^152 
Squeegee  (SH) 

7920-00-224-8339 
Towel.  Machinery  Wiping  (IB) 

7920-00-260-1279 
Towel.  Paper  (IB) 

7920-00-823-9772  Rgn  4,  6,  7 

7920-00-823-9773 


I 


CLASS  7030 

Cloth.  Filter  (SH] 

7930-00-NSH-OOOl— Naval  Supply  Center, 
WA  only 
Detergent,  General  Purpose  (IB) 

7930-00-926-5280 

7930-00-357-7386 

7930-00-068-1669 

7930-00-055-6122 

7930-00-177-5243 

7930-00-985-6945 

7930-00-985-6946 

7930-00-530-8067 

7930-00-527-1207 

7930-00-527-1237 
Dishwashing  Compound,  Hand  (IB) 

7930-00-880-4454  Rgn  W,  1.  2,  3.  5,  10 

7930-01-055-6136  Rgn  W,  1,  2,  3.  5,  10 

7930-00-899-9534  Rgn  W,  1,  2,  3,  5,  10 
Class  Cleaner  (IB) 

7930-00-664-6910 
Rinse  Additive,  Dishwashing  (IB) 

7930-00-619-9573  (100%  Govt  rqmt) 

7930-00-619-9575 


CLASS  81  OS 

Bag,  Assembly,  Crew  Relief  (IB] 

8105-00-922-9469 
Bag.  Cloth  (IB) 

8105-00-282-8183 
Bag,  Cotton  (IB) 

8105-00-183-6981 

8105-00-281-3924 

8105-00-183-6982 


8105-00-1  :'9-0089 
8105-00-271-1511 
8105-00-183-6985 
8105-00-174-08,36 
8105-00-183-^3989 
8105-00-290-3360 
Bag,  Evidence  (IB) 
8105-0O-MB-aX)l 
81 05-00- MB-0002 
8105-a">-MB-(XK13 
8105-a)-MB-(XK)4 
8in5-0O-MEV-00()5 
Bag.  Lunch  !SH1 

81Q5-00-664-3715 
Bag.  .Motion  Sickness  (IBJ 

8105-00-835-7212 
Bag,  Plastic  (SH) 
8105-00-NSH-00(J1 
8105-00- .\SH-0002 
8105-(X)-NSH-0(X)3 
8105-00-NSH-0004 — Requirements  for 

Naval  Weapons  Support  Center.  Crane. 

Indiana 
Coin  Bags  (SH) 

8105-00-NSH-000,T— SO'V  of  Gov't 

requirement 
8105-(X)-NSH-0006— 50%  of  Gov't 

requirement 
8105-OO-NSH-OOO7— 50%  of  Gov't 

requirempnt 
8105-OO-NSH-OOOfi— 50'    of  Gov't 

requirement 
8105-00-NSH-0009— 50 '.;  of  Gov't 

requirement 
8105-0O-NSH-O(X310— 50  ■-■  of  Gov't 

requirement 
8105-OO-NSH-OOOll— 50%  of  Gov't 

requirement 
8105-0O-NSH-00O12— ,50'-;  of  Gov't 

requirement 

CLASS  8110 

Tube.  Mailing  and  Filing  (SH) 
8110-00-412-4410 


(IB) 


CLASS  8115 

Box,  Set-L'p,  Mailing  Dental 

811.5-OO-511-5750 
Box,  Shipping  (IB) 

8115-00-787-2142 

8115-00-787-2147 

8115-00-101-7647 

8115-00-101-7638 

8115-00-787-2146 

8115-00-787-2148 

8115-01-019-4085 

8115-01-019-4084 

8115-01-057-1244 

8115-01-057-1243 

8115-01-057-1245 
Box,  Wood  (SH) 

8115-00-935-6526 

8115-00-935-6527 

8115-00-935-6532 

8115-00-935-6531 
Box,  Wood.  Nailed  (SH) 

81 15-00-NOCMX)19— Requirements  for 
Pine  Bluff  Arsenal,  Pine  Bluff,  AR  only 

CLASS  8120 

Cap,  Compressed  Gas  Cylinder  (IB) 
8120-00-178-9814 
8120-00-179-0078 

CLASS  8139 

Bloclc,  Currency  Packing  (IB) 


BEP  Stock  number  L-1391 
Chipboard  (IB) 
8135-00-290-0336 
8135-00-782-3948 
8135-00-782-3951 

CLASS  8315 

Sewing  Kit  (SH) 
8315-01-096-4480 
8315-01-090-5823 

CLASS  8340 

Line.  Tent  (SH) 

8340-00-263-0255 
Pin,  Tent,  Aluminum  (SH) 

8340-00-261-9749 
Pin.  Tent.  Wood  (SH) 

8340-00-261-9750 

8340-00-261-9751 
Pole  Section.  Tent  (SH) 

8340-00-223-7849 
Shelter  Half,  Tent  (SH) 

8340-00-577-4168 

CLASS  8345 

Case,  Flag,  Intennent  (IB) 

8345-00-782-3010 
Flag.  Signal  (IB) 

8345-00-935-0588 

8345-00-935-0589 

8345-00-935-0590 

8345-00-935-0591 

8345-00-935-0592 

8345-00-935-0594 

8345-00-935-0595 

8345-00-935-0597 

8345-00-935-0598 

8345-00-935-0599 

8345-00-935-0602 

8345-00-935-0604 

8345-00-935-0607 

8345-00-935-0608 

8345-00-935-0633 

8345-00-935-1840 

8345-00-935-0634 

8345-00-935-0638 

8345-00-935-0639 

8345-00-935-0640 

8345-00-926-9977 

8345-00-926-9212 

8345-00-926-9978 

8345-00-926-6804 

8345-00-926-6806 

8345-00-926-9979 

8345-00-926-6807 

8345-00-926-6809 

8345-00-926-9980 

8345-00-926-9219 

8345-00-935-0582 

8345-00-926-9984 

8345-00-926-6003 

8345-00-926-9985 

8345-00-935-0619 

8345-00-935-1839 

8345-00-935-0620 

8345-00-935-0623 

8345-00-935-0409 

8345-00-935-0824 

8345-00-935-0445 

8345-00-926-6803 

8345-00-935-0448 

8345-00-926-6805 

8345-00-935-0447 

8345-00-928-9987 

8345-00-935-0448 
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8345-00-926-6810 

8345-00-926-9988 

8345-00-935-0450 

8345-00-935-0451 

8345-00-935-0453 

8345-00-926-6002 

8345-00-926-6814 

8345-00-935-0436 

8345-00-935-0437 

8345-00-935-0438 

8345-00-935-0408 

8345-00-935-0441 

8345-00-935-0442 

8345-00-935-0464 

8345-00-935-0465 

8345-00-935-0466 

3345-00-935-0467 

8345-00-935-0468 

8345-00-935-0470 

8345-00-935-0471 

8345-00-935-0473 

8345-0&-935-0474 

8345-00-935-0475 

8345-00-935-0478 

8345-00-935-0480 

8345-00-935-0483 

8345-00-935-0484 

8345-00-935-0626 

8345-00-935-1838  , 

8345-00-935-0627  J 

8345-00-935-0407 

8345-00-935-0630 

8345-00-935-0631 
Flag.  Signal,  Vehicle.  Danger  Red  (IB) 

8345-00-260-2724 
Pennant.  Signal,  and  Special  Flags  liBj 

8345-00-935-0420 

8345-00-935-0517 

8345-00-935-4755 

B345-00-«25-1847 

8345-00-935-3201 

8345-00-935-4756 

8345-00-935-0522 

8345-00-914-6086 

8345-00-935-4753 

8.345-00-935-4754 

8345-00-935-0404 

8345-00-935-0514 

8345-00-825-1868 

8345-00-935-0406 

8345-00-935-0509 

6345-00-926-5988 

8345-00-935-0512 

8345-00-921-4497 

8345-00-935-3199 

8345-00-825-1839 

8345-00-93.5-0526 

8345-00-914-6076 

8345-00-914-6080 

8345-00-914-6083 

8345-00-935-0524 

8345-00-926-5987 

8345-00-926-5989 

8345-00-935-0539 

8345-00-926-5991 

8345-00-825-1840 

8345-00-935-0521 

8345-00-914-6087  ^ 

8345-00-926-6026  ' 

8345-00-935-0403 

8345-00-935-0536 

8345-00-926-9210 

8345-00-926-9213 

8345-00-926-6028 

8345-00-935-0508 

8345-00-935-0519 


8345-00-935-0415 
8345-00-914-6085 
8345-00-926-9215 
8345-00-935-0411 
8345-00-926-9212 
8345-00-914-7411 
8345-00-914-6079 
8345-00-914-6082 
8345-00-935-0523 
8345-00-935-0417 
8345-00-926-5990 
8345-00-935-0421 
H345-O0-926-9207 
8345-00-935-0542 
8345-00-935-0520 
8345-00-935-0492 
8345-00-935-0493 
8345-00-926-9214 
8345-00-935-0513 
8345-00-935-0490 
8345-00-93,5-0495 
834.5-00-926-9208 
8345-00-935-0518 
8345-00-935-0511 
8345-00-914-6084 
a345-00-93, 5-0405 
8345-00-935-0410 
B345-00-93,>-0=i25 
a34,5-f)0-914-«()-5 
834,5-00-914-6077 
8345-(X)-Ql  4-6081 
8,14,5-00-935-0419 
H34,>-0O-935-O41fi 
8,145-00-935-0537 
834.5-(XV-935-n53a 
8,t4.">-fK)-93.5-n,->40 
B:.4.V-00-9:15-0,S41 
8,145-00-926-921 1 
6:14.5-00-935-0499 
B:.45-(X>-935-0500 
8345-0O-935-051H 
834.'=>-00-825-181H 
8345-00-9a5-(^97 
8:- 4, 5-00-9  3  5-0.5(14 
834:.^X)-9:'.5-1B4l 
a,-4.5-(X>-9,;,"i-04lB 
8'.45-00-82.5-i819 
H:.45-0(>-9^r>-  i  551 
h.i4.5-{K>-93.5-0,5<)3 
834.'")-00-93,>-n."i34 
8345-00-93,5-1843 
8.345-00-926- 1,'S48 
8.l4,5-(X(-92f^l  .")49 
h345-tKV92f^l5,"i2 

CLASS  8405 

C(i\er.  Ser\!r.t'  C.  p  |1H) 

B4(  1,5-01 -046-8544 

840,5-01  -046-8545 
Strap.  Chin  (SH) 

8405-00-152-3952 

CLASS  841  S 

Apron,  Construction  Worker's  (IR| 

8415-00-205-3895 

6415-00-257-4290 
Apron.  Food  Handling  fIBl 

8415-00-255-8577 

8415-00-634-0205 

8415-00-051-1173 

8415-01-045-0587 
Apron,  Impermeable  (SH) 

8415-00-082-6108 
Band,  Helmet,  Camouflage  (IB) 

8415-01-110-9981 


Cap.  Food  Handlers  (IB) 

841. 5-00-234- "677 

841,5-00-234-78-8 

8415-00-234-7879 
Cover.  Helmet  (IB) 

8415-00-105-0605 
Cover.  Helmet.  Camoufage  Pd^'ern  MR! 

841,5-01-092--514 

8415-01-092--515 
Gloves,  Cloth,  Cotton.  White  (SHI 

8415-(K>-2tjR-B3,54lCumbined  quantity  of 
300.fKXl  pairs  annually) 

841 5-00- 2t>8-4i,353 
Hood.  Anti-Flash  (SH) 

841. 5-0()-2-,>-3 1.59 
Hood,  Spray  Painier  s  Protective  (SH) 

84l5-0&-\SH-0001— Pearl  Harbor  Naval 
Shipyard,  Hawaii  onl> 
Pad.  Helmet.  Flight  Deck  Crewman's  (IB) 

8415-00-178-6830 

8415-00-178-6831 
Socks,  Extreme  Cold  Weather  (SH) 

8415-00-177-7992 

8415-00-177-7993 
Traffic  Safety  Clothing  (See  Class  8465  also) 
(IB) 

8415-00-177-4978 

8415-00-177-4974 

CLASS  8430 

Footwear  Cover  (IB) 

8430-00-890-2079 

8430-00-580-1205 

8430-00-580-1206 

8430-00-591-1359 
Slide  Fastener  Unit,  Laced  Boot  fIB) 

8430-00-465-1888 

8430-00-465-1889 

8430-00-465-1890 

CLASS  B440 

Neckerchief  (IB) 

8440-01-076-0779 
Neckerchief,  Camouflage.  Desert  (IB) 

8440-01-103-5981 
Necktie  (IB) 

8440-00-216-6130 

8440-00-316-2519 

8440-00-555-7194 
Scarf.  Man  s.  Wool  (SH) 

8440-01-005-2558 

8440-00-180-6643 

8440-00-823-7520 
Suspenders.  Trousers  (IB) 

8440-00-221-0852 

CLASS  8*45 

Beit.  Trousers  (IB) 

8445-01-068-8339 

8445-01-068-8340 
Scarf.  Neckwear  (IB) 

ft44'.-f)(V-,'>4'Vr)„tfi3 

CLASS  8455 

Holder,  ldenlifu..!inp  !1H| 

84  5.5-00-898-97, -11) 
Si„rf,  Branch  of  Scrvif  'ITt] 

845,5-00-916-8398 

K455-00-405-2294 

845,^-00-985-7336 

M5,5-f)I-0-8-n-jO 

ft4r>,5-()l-0rH-O-.^.l 

845,5-01-078-0-32 

H4.5,5-m-(r8-(.)746 

H4i'»-<ii-rrs-0"5:i 


szno 
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8455-01-078-0748 
8455-01-078-0754 
8455-01-078-0755 
8455-01-078-0756 
8455-01-078-0744 
8455-01-078-0757 
8455-01-078-0758 
8455-01-078-0759 
8455-01-078-0760 
8455-01-078-0761 
8453-01-078-0762 
8455-01-078-0749 

CLASS  B460 

Kit  Bag.  Flyers  (IB) 
8460-00-a06-8366 

CLASS  8465 

Bag,  Barrack  flB) 

8465-00-530-3692 
Bag,  Laundry  (SH) 

8465-00-616-9576 
Bag.  Laundry.  Self-Closmg.  Ropeless  (SH) 

8465-00-656-0816 
Bag,  Sleeping,  Firefighter's  1!B| 

8465-00-061-0798 
Bag.  Soiled  Clothes  (SH) 

8465-00-122-3869 
Bag,  Soiled  Clothes.  Submar'ne  (IB) 

8465-00-762-7671 
Belt.  Individual,  Equipment,  Nylon,  LC-1  l!B) 

8465-01-120-0674 

8465-01-120-0675  , 

Belt,  M.P.  (IB)  1 

8465-00-527-6843 
Carrier.  Intrenchirig  Tool  (IB) 

8465-OCW)01-6474 
Case,  Field,  First  Aid  (IB) 

8465-00-935-6814 
Case,  Maintenance  Equipmffnt,  Sm.il!  Arms 
(IB) 

8465-00-781-9564 
Case,  Map  and  .Note.  Field  iSlf) 

8465-00-634-1903 
Clipboard,  Pilot's  (SH) 

8465-01-012-9174 
Clothes  Stop  (IB) 

8465-00-377-5701 
Cover,  Field  Pack,  Camouflage  (IB) 

8465-01-103-0659 
Cover.  Water  Canteen  (IB) 

8465-00-4956 
Cover,  Water  Canteen  Nylon  (IB) 

8465-00-860-0256 
Fieldpack,  Canvas  (SH) 

8465-00-205-3493 
Hood,  Sleeping  Bag  (IB) 

8465-00-518-2769 
Lanyard,  Pistol  (SH) 

8465-00-262-5237 

8465-00-965-1705 
Necklace,  Personnel,  Identification  ISH) 

8465-00-261-6629 
Pocket,  Ammunition  Magazine  (IB) 

8465-00-782-2239 

8465-00-261^983 
Protector,  Trousers,  Pistol  Holster  (IB) 

8465-00-682-6741 
Strap,  Waist,  with  Pad,  LC-2  (IB) 

8465-O1-075-8164 
Strap,  Webbing,  Cargo,  Tie-Down  (IB) 

8465-00-001-6477 
Strap,  Webbing.  Waist,  LC-1  (IB) 

8465-00-269-0481 
Suspenders,  Individual  Equipment  Beit  (IB) 

8485-00-001-6471 


Traffic  Safety  Clothing  (S'-e  Class  8415  also) 
(IB) 

8465-00-177-1977 

8465-00-177-1976 

8465-00-177-1975 
Whistle.  Ball,  Plastu,  (!B) 

8465-00-254-8803 

CLASS  8470 

Headband.  Ground  Troop.  Helmet  Liner  (IB) 

8470-00-153-6671— Mechanicsburg.  PA  and 
Richmond.  VA  only 
Headband.  Ground  Troops  /Par.ichutists' 
Helmet  (IB) 

8470-01-092-8493 

8470-01-092-8492 
Neckband.  G.T..  Helmet  I.iner  (IB) 

8470-00-75.3-6166 
Pad.  Parachutists'  Helmet  (EB) 

8470-01-092-8494 
Strap.  Chin.  Ground  Truops'/Parachutists' 
Helmet  (IB) 

8470-01-092-7534 
Strap.  Chin,  Parachutist  Steel  Helmet  (IB) 

8470-00-032-2737 
Strap.  Retention.  Par.ichutists'  Helmet  (IB) 

8470-01-092-7524 
Strap.  Soldier's  Steel  H -Iniet  M-1  I  IB) 

8470-00-030-8003 
Suspension  .Assembly,  I.iner.  Helmet  (IB) 

8470-00-880-8814 
Suspension  .Assembly,  (Ground  Froops'./ 
Parachutist's  (IB) 

8470-01-092-7516 

8470-01-092-7517 

8470-01-092-7518 

H4:'0-01-092-~519 

CLASS  8520 

Soap,  Toilet  |IB) 
8520-00-228-0598 
8520-01-058-7463 
8520-00-141-2519 

CLASS  8940 

Condiment  Packet  (Dietetic)  (IB) 
8940-00-177-1958 
8940-00-177-1959 
8940-00-177-1960 
8940-00-177-1961 
8940-00-177-1962 
8940-00-177-1963 
8940-a)-935-641i3 
8940-00-935-6417 
8940-00-935-6420 
8940-00-935-6421 

CLASS  8950 

(Condiment  Packet  (IB) 
8950-000-935-6408 
8950-000-935-6409 
8950-000-^35-64 10 
89,50-000-935-6411 
8950-000-935-6412 
8950-000-935-6413 

CLASS  8970 

Food  Packet,  SurxivaL  Aircraft.  Life  Raft, 
indiv,  (SH) 
8970-01-028-9406 

CLASS  9905 

Plate,  Marking,  Blank  (SH) 

9905-00-173-6336 
Sign-Kit,  Vehicle  (SH) 

9905-00-565-6267 


Tag,  Key  (SH) 

9905-00-245-7826 
Tag,  Marker  (SH) 

9905-00-537-8954 

9905-00-537-8955 

9905-00-537-8956 

9905-00-537-8957 
Tree  Shade  (SH) 

9905-00-NSH-OOOl  8"x  12" 

9905-00-NSH-0153  8'  x  16"— Bureau  of 
Land  Management  and  U.S.  Forest 
Service  in  Washington  and  Oregon  only 

CLASS  9920 

Ash  Receiver,  Tobacco  (IB) 
9920-000-682-6757 

U.S.  Postal  Service  Items 

Divider,  Separation  (SH) 

P.S.  Item  No.  01037-A 

P.S.  Item  No.  01037-B 
Lead  Seal  with  Cord  Attachment  (SH) 

P.S.  Item  No.  0815 
Marker,  I.D.,  Plastic  (SH) 

P.S.  Item  No.  01036 

P.S.  Item  No.  01036-A 

PS.  Item  No.  01036-B 

P.S.  Item  No.  01036-C 

P.S.  Item  No.  01036-D 

P.S.  Item  No.  01036-E 

P.S.  Item  No.  01036-F 
Pallet,  Material  Handling  (SH) 

3990-00-NSH-0008  (62'  x  48")— Rqmts  of  the 
U.S.  Postal  Service,  Western  Area 
Supply  Center 
Pocket,  Leather  (SH) 

P.S.  Item  No.  D-1200-G 
Safety  Guard  (SH) 

P.S.  Item  No.  01075-B 
Seal,  Metal  Band  (SH) 

P.S.  Item  No.  081 6-A 

P.S.  Item  No.  0816-B 
Seat  Assembly,  Complete  (SH) 

P.S.  Item  NO.054-A 
Seat  Cover  (SH) 

P.S.  Item  NO.054-B 
Strap,  Tie,  Mail  Carrier's,  with  Buckle  (IB) 

PS.  Item  No.  D-1216-D 

P.S.  Item  No.  D-1216-E 

P.S.  Item  No.  D-121fr-F 

Military  Resale  Commodities 

Procedures  for  ordering  military  resale 
commodities  are  contained  in  Section  51-5.6, 
Code  of  Federal  Regulations,  Title  41. 

Stock  No.  and  Item  Name 

050  Roller  ball  pen,  red  (Optional 
packaging)  (IB) 

051  Roller  ball  pen,  blue  (Optional 
packaging)  (IB) 

052  Roller  ball  pen,  black  (Optional 
packaging)  (IB) 

053  Retractable  pen,  black  (Optional 
packaging)  (IB) 

054  Retractable  pen,  blue  (Optional 
packaging)  (IB) 

655    Ultra  fine  tip  pen,  red  (Optional 
packaging)  (IB) 

056  Ultra  fine  tip  pen,  blue  (Optional 
packaging)  (IB) 

057  Ultra  flne  tip  pen,  black  (Optional 
packaging)  (IB) 

060  Roller  ball  pen,  red  (IB) 

061  Roller  ball  pen,  blue  (IB) 

062  Roller  ball  pen,  black  (IB) 
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063  Retractable  pen,  black  (IB) 

064  Retractable  pen,  blue  (IB) 

065  Ultra  fine  tip  marker,  red  (IB) 

066  Ultra  fine  tip  marker,  blue  (IB) 

067  Ultra  fine  tip  marker,  black  (IB) 

500  Room  air  freshner  (IB) 

501  Deodorizer,  toilet  bowl  (IB) 
510    Cleaner,  all  purpose  (IB) 

541  Scrubber,  bathroom,  with  handle  (IB) 

542  Scrubber,  kitchen,  with  handle  (IB) 

543  Scrubber,  grill  &  garage,  with  handle 
(IB) 

544  Scrubber,  nylon  net  over  polyurethane 
pad  (IB) 

554  Scrubber,  nylon,  rectangular  (IB) 

555  Scrubber,  kitchen.  4%  x  3  t^e  x  '^.e"  (IB) 

556  Scrubber,  bathroom.  4%x3'i6X  '^,c'  (IB) 

557  Scrubber,  general  household.  6^  x 
3  ^6  XI"  (IB) 

563    Scrubber,  plastic,  for  teflon  (IB) 
570    Clothespins,  plastic  (IB) 

574  clotheslme.  plastic,  rayon  reinforced. 
100-ft.  (IB) 

575  Sponge,  cellulose.  51^  x35fe  xir  (IB) 

576  Sponge,  cellulose.  7X  x  4  x  1  ?i"  (IB) 

577  Sponge,  cellulose,  5)^  x  35^  x  1"  (IB) 

578  Sponge,  cellulose,  5  >i  x  35fe  x  5fe"  (IB) 

593  Sponge,  bath,  circular  (IB) 

594  Swatter,  fly.  plastic  (IB) 

596  Cutlery  set.  plastic,  heavy  duty  (8  eii 
knives,  forks,  spoons)  (IB) 

597  Knives,  plastic,  heavy  duty  (IB) 

598  Forks,  plastic,  heavy  duty  (IB) 

599  Spoons,  plastic,  heavy  duty  (IB) 

600  Trowel,  transplanter  |IB) 

601  Trowel,  regular  (IB) 

602  Cultivator  (IB) 

603  Weeder  (IB) 

604  Grass  shears  (IB) 

605  Pruning  shears  (IB) 

720  Paint  roller  cover,  economy.  7"  (IB) 

721  Paint  roller  cover,  economy.  9"  (IB) 

722  Paint  roller  cover,  all  purpose,  7"  (IB) 

723  Paint  roller  cover,  all  purpose,  9"  (IB) 

724  Paint  roller  cover,  for  textured  surfaces. 
7-  (IB) 

725  Paint  roller  cover,  for  te.xlured  surfaces, 
9'  (IB) 

726  Paint  roller  cover,  high  pile.  7'  (IB) 

727  Paint  roller  cover,  high  pile.  9"  (IB) 

728  Paint  roller  cover,  for  gloss  or  semi- 
gloss,  r  (IB) 

729  Paint  roller  cover,  for  gloss  or  semi- 
gloss.  9'  (IB) 

730  Paint  roller  cover,  for  rough  surfaces.  9" 
(IB) 

731  Paint  roller  cover,  for  rough  surfaces,  7' 
(IB) 

732  Paint  roller  cover,  mohair  fiber.  7"  (IB) 

733  Paint  roller  cover,  mohair  fiber,  9'  (IB) 

735  Trimmer,  paint  roller,  with  frame.  3"  (IB) 

736  Refill,  trimmer,  paint  roller.  3'  (IB) 

741  Paint  roller,  frame  assembly.  7'  (IB) 

742  Paint  roller,  frame  assembly.  9"  (IB) 

901  Broom,  mixed  fiber  (IB) 

902  Broom,  push,  indoor/outdoor,  54" 
handle  (IB) 

903  Broom,  parlor,  corn,  medium  weight  (IB) 

904  Broom,  com.  plastic  cap  (IB) 

905  Broom,  plastic  filament,  flagged  ends 
(IB) 

907  Broom,  plastic  filament,  angle  cut  (IB) 

908  Broom,  plastic  filament,  angle  tilt  (IB) 

909  Broom,  whisk,  com  (IB) 

910  Broom,  whisk,  plastic  (IB) 

912    Brush,  lint,  plastic  filament  (IB) 


914  Brush,  barbecue,  with  scraper  (IBl 

915  Brush,  counter,  plastic  (IB) 

916  Brush,  bowl,  sanitary,  nylon  filament 
(IB) 

918  Brush,  scrub,  household  (IB) 

919  Brush,  scrub,  plastic  block,  vinyl 
filament  (IB) 

920  Handle,  mop.  spring  lever,  for  wel 
mopheads  (IB) 

922  Applicator,  wax,  foam  block  (IB) 

923  Mop.  automatic,  block  sponge  (IB' 

924  Mop,  block  sponge,  with  scrub  stnp 
brush  (IB) 

925  Mop,  dusting,  nylon  (IB) 

926  Mop.  stick,  orlon/rayon  yarn,  wet  (IBl 

927  Mnp.  stick,  rayon  yam,  wet  (IB) 

928  Mop,  stick,  cotton  yarn,  wet  (IB) 

933  Re'ill.  mop.  automatic,  block  sponge,  for 
923  (IB) 

934  Refill,  mop.  block  sponge,  for  924  (IB) 

936  Mophend,  orlon/rayon  yarn,  wet  (IB) 

937  Mophead.  cotton  yam,  wet  (IBl 
941     Cloth,  dish,  knitted  cotton  (IBl 

945  Towel,  kitchen,  cotton  (IB) 

946  Potholder,  quilted,  cotton  (IB) 
949     Mitt.  oven,  quilted,  cotton  (IB) 

9,^0     Mop,  dish  and  bottle,  wood  hnndlc  |lBi 
951     Mop,  glass  and  dish,  plastic  handle  (1B| 

955  Brush,  vegetable/utilitv,  plastic  filament 
(IB) 

956  Bnish,  bottle,  n\lon.  filamrnl  |1B1 

957  Brush,  dish  and  pan,  nylon  filament  (IB) 
959     Brush,  pastry  and  basting  (IB) 

962    Cover,  ironing  board,  silicone  and  pad. 
poly  foam  (IB) 

964  Cover,  ironing  board,  silicone,  double 
coated  (IB) 

965  Cover,  ironing  board,  color  r.o.itfd  (IHl 
9~0     Bag,  washing  machine,  nylon  with 

zipper  (IB) 
980    Cloth,  all  purpose,  cotton  (IBl 
983     Cloth,  dusting  (IB) 
986     Cloth,  wash,  face  (IB) 
995     Dustpan,  plastic  (IB) 

Services 

These  services  are  identified  by  industrial 
group  number  as  provided  in  the  Standard 
Industrial  Classification  Manual  prepared  by 
the  Technical  Committee  on  Industrial 
Classification.  Statistical  Policy  Division. 
Office  of  Management  and  Budget 

SIC  0782 

Grounds  Maintenance 

Department  of  Air  Force: 

F.dwards  .'\ir  Force  Base.  Caiifornia,  lor 
Chapel  Bldg.  2700.  Hospital  Bldgs  .3920, 
5500.  5510.  Veterinan,' Bldg  5550: 
Recreational  Fields  BIdgs,  2201,  5201, 
5208.  5213;  Bldgs,  1200,  1220.  1400,  1440 
2650,  2656,  2800.  3940;  P-1  Area  (SHi 

Bergstrom  Air  Force  Base,  Texas,  for  the 
following  AFRES  units:  Buildings:  1601. 
4204.  4515,  4526,  4527.  4534,  4535,  4545, 
4547,  4556,  4562,  4589,  Apron  "D"; 
Hospital  Bldg.  2700;  Veterinary  Bld«  914 
(SH). 
Department  of  Army: 

Fort  Ord,  California,  for  Silas  B  Hays 
Army  Hospital;  Officer  s  Open  Mess; 
Headquarters  Area  &  Welcome  Center, 
Golf  Course  (Mowing);  Football  Field: 
Multipurpose  Field;  Durham  Field;  Siipf  r 
Field;  Bowling  Allev;  Building  »3015; 
Babe  Ruth  Field  (SH) 


Fort  Lawton,  Washington,  for  Cemctrv 

Grounds  (includes  opening  and  closing  of 

graves!  (SH) 
Department  of  Commerce: 

National  Oceanic  and  Atmospheric 

Administration,  Seattle,  Washington,  for 

National  Manne  Fisheries  Service.  2725 

Montlake  Boulevard  East  (SH! 
Department  of  Energy 
.Morgantown  Energy  Technolog\  Center. 

.Mor^nntijwn.  West  \'irginia  (SH) 
Department  of  Interior 
.National  Park  Service.  Washington.  D.C.. 

for  LB]  Memorial  Grove;  Constitution 

Gardens  (SH) 
Department  of  .\avy: 
.Mare  Island  .Naval  Shipyard.  California,  for 

Coral  Sea  Village  Bldg  3010-4;  Farragul 

South  Bldg.  302D-3;  Farragut  Central 

Bldg  303E-3;  Farragut  North;  Combat 

Systems  Technical  School  Command 

(SH) 
Naval  Air  Station,  Miramar  Califomia.  for 

Parcel  Areas  A,  B.  C.  E.  1.  j.  K,  L  M.  N 

(SH) 
Naval  Postgraduate  School.  Monterey, 

California  (SH) 
Naval  Ordnance  Station,  Indian  Head. 

Maryland,  for  Nonindustrial  Area  (SH) 
Naval  Weapons  Station.  Yorktown. 

Virginia,  for  Kirkpatrick  Park; 

Administration  Bldg.  No.  31  and  Gate  No. 

1;  Missile  Park;  Dispensary  Area;  Skiff 

Creek  Area;  Officer's  Club  Bldg.  58;  Bldg 

3aOA.  Bldg  380B.  Credit  Union;  Industrial 

Areas;  Area  10  (Parkway  Gate  18  and 

surrounding  area);  Area  11  (Chapel  and 

Child  Care  area)  (SH) 
Naval  Air  Station.  Whidbey  Island. 

Washington  (SH) 
Department  of  Transportation: 
Federal  Aviation  Administration. 

Ronkonkoma.  .New  York,  for  Air  Route 

Traffic  Control  Center  (SH) 
Federal  Aviation  Administration, 

Westburv.  New  York,  for  New  York 

TRACON  Facility  (SH) 
Federal  .Aviation  Administration,  Leesbiirg.  ■ 

Virginia,  for  Air  Route  Traffic  Control 

Center  (SH) 
Department  of  Treasury: 

U.S.  Secret  Service.  Beltsville,  Maryland. 

for  Special  Training  Building  and 

Complex  (SHi 
General  Services  .•\dminislratiun: 

U.S.  Custom  House,  6  World  Trade  Center. 

New  York.  New  York  (SHI 
Federal  Building.  1002  N  E  Holir,iid> 

Portland,  Oregon  (SHi 
Federal  Building,  1220  S  \\    Third.  Portland. 

Oregon  (SH) 
Pioneer  Courthouse,  ,')20  S  W  .Morrison. 

Poriland,  Oregon  (SH) 
U.S,  Courthourse,  620  S.W   Main,  Portland. 

Oregon  (SH) 
Federal  Building.  500  We.*.!  12th, 

Vancouver.  Washington  (SH) 

SK:0S5^ 

Seedling  Harvesting 

Department  of  Agriculture: 
Forest  Service,  McKinleyville,  California. 

for  Humboldt  Nursery  (SH) 
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SIC  3812  I 

Food  Service 

Department  of  Air  Force; 
Sheppard  Air  Force  Base.  Texas  (SH) 


I 


SIC  7218 

Laundry 

Department  of  Army. 
U.S.  Army  Medical  Materiel  AgKncy,  Fort 
Detrick,  Maryland  (SH) 
Department  of  Navy: 

Naval  Training  Center.  Great  Lakes  lUinois 
(SH) 

SIC  7331 

Mailing 

Department  of  Agriculture: 

Washin«*nn.  D..C.  (Metropolitan  area)  (SHJ 
Department  of  Commerce: 
National  Oceanic  and  Atmosphenc 

Administration.  Rockrille,  Maryland,  for 

National  Marine  Fisheries  Service. 

Fisheries  Devetopment  Division.  F21; 

Procurement  4  Grants  Management 

Division.  6010  Executive  Boulevard: 

Public  Affairs  Adnniiistration.  Poblir. 

Affairs;  Printing  *  Distribohon  Branch. 

11400  RocicTiUe  Pike:  Distribution 

Section.  12227  Wilkins  Avenue  (SH) 
.National  Technical  Information  Services. 

5285  Port  Royal  Road.  Springfield. 

Virginia  (SH) 
Department  of  Defense: 
Defense  Supply  Service.  National 

Committee  for  Employer  Support  lor 

Guard  and  Reserve,  117  .N.  19th  Street. 

Arlington,  Virginia  fSH) 
Department  of  Education; 
Office  for  Qvil  Rights.  Office  of  Program 

Review  4  Assistance.  330  C  Street  SVV 

Washington.  D.C.  (SH) 
Department  of  Energy: 
Distribution,  12th  &  Pennsylvania  Avenue. 

N.W.,  Washington.  DC.  fSH] 
Department  of  Heahh  and  Human  Services: 
Office  of  the  Secretary  Washington  DC. 

(SH) 
.National  Institutes  of  Health.  Bethesda. 

Maryland  (SH) 
AlcohoL  Drug  Abuse,  and  Mental  Health 

Adminisfrat-.on,  Rockville.  Mar\land 

(SH) 
Food  and  E)rug  Administration.  Rockville. 

Maryland  (SH) 
Health  Resources  Administration. 

Rockville.  Maryland  (SH) 
flealth  Services  Administration.  Rocl(\dle. 

Maryland  (SH) 
Office  of  Assistant  Secretary  for  HeaiLh. 

Rockville.  Maryland  fSH| 
Department  of  Housing  and  Urban 

Development: 
Washington.  D.C  !SH) 
Department  of  Interior: 
18th  &  C  Streets.  N.W. 

(SH) 
US.  Geological  Survey. 

for  Publications  Division.  Branch  of 

Technical  Editing,  Eastern  RRgion,  TOPO 

Division.  12201  Sunnse  Valley  Drive  (SH) 
Department  of  Labor- 

200  Constitution  Avenue,  N  W 

Washington.  DC.  (SH) 
Manpower  AdBtnistrsrKm.  Washington 

DC.  (SH) 


Wdshmgton.  D  C. 
Reston.  Virginia, 


PresidCTifg  Committee  on  Employment  of 

the  Hdndicapped.  Washinsrfon.  DC.  (SH) 
Department  of  Transportation: 

.National  Highway  Traffic  ."Xdministration. 
400  7th  Street.  S.W..  Washington,  DC. 
(SH) 
Office  of  the  Secretary.  Distribution  Unit, 
400  7th  Street,  S.W  ,  W,j3hingfon.  D.C. 
(SH) 
Department  of  Treasury: 
Bureau  of  Engravuig  and  Printing,  14th  4  C 

Streets,  S.W.,  Washington.  DC.  (SH) 
Bureau  of  Public  Debt,  14th  &  C  Streets. 
S.VV_  Waaliingtoa  D.C  (SI  1) 
Architertural  and  Transportation  Barriers 
Conipiiance  Board: 
330  C  Street.  S.W,  Washington,  DC.  (SH) 
F.nvironmental  Protection  .•\si'nr:v 
Specialized  Procurement  Unit.  401  M 
Street  S  W,  Washington,  DC.  iSH) 
Federal  Election  Commission: 

1325  K  Street,  N.W,  Washington.  DC.  (SH) 
Federal  Trade  Commissioa; 
Pennsylvania  Avenue  &  8th  Street,  N.W  , 
Washington.  D.C.  (SH) 
C^eneral  Services  .^dminwtratKjn: 

National  Archives  4  Records  Services.  7th 
4  Pennsylvania  Avenoe.  .N.W  . 
W.ishington,  DC.  (SH) 
Interndtional  Communication  Agency: 

1717  H  Street.  N.W.,  Washington,  D.C.  (SH) 
Library  of  Congress: 

Washington.  DC.  (SH) 
Mfrit  System  Protection  Board: 
OfTice  of  Special  Counsel.  1717  H  Street. 
N.W.  Washington,  DC.  (SH) 
National  Credit  Union  AdTiiinistration: 
Printing  Service.  1375  K  Street,  N  W  . 
Washington.  DC.  (SH) 
Office  of  Personnel  Management:  1900  E 

Street,  N.W..  Washington.  DC.  (SH) 
Smithsonian  Institute:  Supply  Division. 

Washington.  DC.  (SH) 
US.  Commission  on  Civil  Rights;  1211 
Vermont  Avenue.  N  W..  Washington  DC. 
(SH) 
U  S  CoTisuTner  Product  Safety  Commission; 

Washington.  DC.  fSff) 
U  S.  Metnc  Board:  1815  N,  Lynn  Street. 
.Arlington.  Virynia  (SH) 

Tax  Form  Order  Fulfillment 

Department  of  Treasury: 
Internal  Revenue  Service.  Buffalo.  New 
York  (SH) 

SIC  7332 

Photocopying 

Department  of  Agriculture: 

National  .fgncultural  Library  Building, 
Beltsville,  Maryland  (SH) 

SIC  734a 

Cardboard  and  Paper  Scrap  Recoverv 

Department  of  .Army: 
New  Cumberland  Army  Depot. 
Pennsylvania  (SH) 

janitorial /Custodial 

Department  of  Agriculture: 

Forest  Service,  Sequoia  National  Forest. 
Porterville.  California,  for  Supervisor's 
office.  Smith  Building  (New  Wing).  900 
W  Grand  Avenue:  Warehouse  Complex, 
480  N  Henrahan  Avenw!  fSK) 


Forest  Service,  Co«ir  d'Alene,  Idaho,  for 

Coeur  d'Alene  ^hlr8eTy.  3800  Nursery 

Road (SH) 
Department  of  Air  Force; 
Bergstrom  Air  Force  Base.  Texas,  for 

Buildings  713,  734.  2004.  2108  and  2600 

(Chapel)  (SH) 
Ellsworth  Air  Force  Base.  South  Dakota 

(SH) 
Fairchild  Air  Force  Base,  Washington,  for 

Alert  Facility  (Bldg.  2080);  Alert  Trailers: 

Post  Office  (Bldg.  644);  Military  Family 

Housing  Office  (Bldg.  2451B):  Audit 

Agency  Office  [Bldg.  2246);  47th  Air 

Division  Headquarters  (Bldg.  2285); 

Civilian  Personnel  and  NAF  (Room  209 

of  Bldg.  2245);  Red  Cross  Office  (Bldg. 

2245);  Base  Library  [Bldg.  716);  Base 

Chapel  [Bldg.  4200):  Base  Education 

Center  [Bldg.  2365)t  Family  Visitation 

Center  (Bldg.  2092)  OSI  Bldg.  5025;  Social 

Actions  Bldg.  3509;  Base  Education 

Trailers;  Air  Recovery  and  Rescue 

Squadron  [Bklg.  203S);  SAC/MET  Office 

[Bldg.  2001B)  (SH) 
Department  of  Army. 
U.S.  Army  Reserve  Center,  Memorial 

Parkway,  HuntsviUe,  Alabama  (SH) 
Pentagon  Officers  Athletic  Center,  The 

Pentagon,  Washingtoo,  D.C.  (SH) 
US,  Army  Reserve  Center,  John  Williams 

Street.  Attleboro,  Massachusetts  (SH) 
U.S.  Army  Reserve  Center.  Belmot  and 

Manley  Streets,  Brockton,  Massachusetts 

(SH) 
U.S.  Army  Reserve  Center.  915  W.  Chestnut 

Street,  Brockton,  Massachusetts  (SH) 
U.S.  Army  Reserve  Center.  Buildings  85 

and  90.  Hingham,  Massachusetts  (SH) 
U.S.  Army  Reaenre  Center,  675  American 

Legion  Highway,  Roalindaie, 

Massachnaetts  (SH) 
US.  Army  Reserve  Center,  130  Ekkidge 

Street  Tanntoa.  Massachusetts  (SH) 
US.  Army  Reserve  Center,  Fort  Drum,  New 

York(SH) 
U.S.  Army  Reserve  Center,  111  Finney 

Boulevard,  Malone,  New  York  (SH) 
U.S.  Army  Reaerre  Center.  Burrstooe  Road. 

Utica.  New  York  (SH) 
U.S.  Army  Reserve  Center.  Butler  Farm 

Road.  Hampton,  Virginia  (SH) 
U.S.  Army  Reserve  Center,  Mapcella  Road. 

Hampton,  Virginia  (SH) 
US.  Armv  Reserve  Center,  Williamsburg, 

Virgmia  [SH) 
Department  of  Defense: 
DCASR  Building  B-S5.  Marietta,  Georgia. 

for  Lockheed  Complex.  805  Walker 

Street;  AF  Plant  6,  «H2  Tinker  Street  (SH) 
Department  of  Energy: 
Computer  Science  Center  Technical 

Support  Buildfng:  Technical  Supfjort 

Addition,  550  Second  Street,  Idaho  Falls. 

Idaho  (SH) 
Morgantown  Energy  Technology  Center. 

Morgsntown,  West  Virginia  (SH) 
Department  of  Interior 
Bureau  of  Land  Management.  Roseburg. 

Oregon,  for  District  Building  (SH) 
Bureau  of  Land  Management,  Salem, 

Oregon,  for  Salem  District  Office,  1717 

Fabry  Road.  S.E.  (SH) 
Department  of  Navy: 
Naval  Air  Station  Miramar,  California  (SH) 
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Naval  and  Marine  Corps  Reserve  Cenler. 

Jackson,  Mississippi  [SH] 
Naval  Air  Slaaon,  Whidbey  Isknd, 
Washington,  for  Buildings  12. 18.  22. 100. 
103,  108,  110. 113,  116. 119,  124. 126.  180. 
220.  243.  365.  369.  371.  374,  375.  37B.  377. 
380,  381.  383.  386.  960.  961.  975,  994.  2546 
2547,  2551  (SH) 
Department  of  Transportation: 
Federal  Aviation  Administration. 

Westbury.  Long  Island,  New  York,  for 
TRACON  Facility  (SH) 
Federal  Aviation  Administration  Facilities. 
Spokane.  Washington,  for  Air  Traffic 
Control  Tower  Building  and  adjacent 
TRACON  Building  including  connectin^j 
enclosed  walkway,  FAA  NAVAIDS 
'Communication  Building  1300,  Spokane 
International  Airport;  Felts  Field  for  Air 
Traffic  Control  Tower,  Flight  Service 
Station.  General  Aviation  District  Offict 
(SH) 
Department  of  Treasury: 
Bureau  of  Engraving  and  Printing. 
Washington.  D.C..  for  Public  Debi 
Building  (SH) 
General  Services  Administration: 

Federal  Building  and  U.S.  Courthouse.  15 
Lee  Street.  Montgomery.  Alabama  [SH) 
Federal  Building  and  Courthouse.  1340 
West  6th  Street,  Los  Anjjeles,  California 
(SH) 
Food  and  Drug  Administration  Building. 
1521-33  West  Kco  Boulevard.  Los 
Angeles.  California  (SH) 
Federal  Building.  801  I  Street.  Sitcramento 

California  (SH) 
Denver  Federal  Center.  Building  8.5. 

Denver,  Colorado  (SH) 
Federal  Building.  275  Peachtree  Street. 

Atlanta,  Georgia  (SH) 
U.S.  Courthouse,  Forsyth  &  Walton  Streets. 

Atlanta.  Georgia  (SH) 
Federal  Building.  Moultrie,  Georgia  (SH) 
Federal  Building.  U.S.  Post  Office,  and  US 
Courthouse.  Thomasville.  Geort^iii  (SH) 
Federal  Building.  U.S.  Post  Office.  Boise. 

Idaho  (SH) 
OSHA  Training  Cenler,  1555  Times  Drue. 

Des  Piaines.  Illinois  (SH) 
Federal  Building.  400  South  Clinton.  Iowa 

City.  Iowa  (SH) 
Federal  Building  (U.S.  Post  Office  and 
Courthouse),  330  Shawnee.  I^avenworth. 
Kansas  (SH) 
U.S.  Federal  Building  &  Post  Office,  212 

Harlow.  Bangor,  Maine  (SH) 
Springfield  Federal  Building,  Main  and 
Bridge  Streets.  Springfield. 
Massachusetts  (SH) 
Waltham  Federal  Center.  424  Trapelo 

Road.  Waltham,  Massachusetts  (SH) 
Gerald  R.  Ford  Museum.  303  Pearl  Street. 

N.W..  Grand  Rapids.  Michigan  (SH) 
Federal  Building  U.S.  Post  Office,  and  US 
Courthouse.  Main  and  Poplar  Streets, 
Greenville.  Mississippi  (SH) 
Federal  Building,  U.S.  Post  Office,  200  Easl 
Washington  Street,  Greenwood. 
Mississippi  (SH) 
Federal  Building,  100  West  Capitol  Street. 

Jackson.  Mississippi  (SH) 
Federal  Building  &  U.S.  Courthouse. 

Lincoln.  Nebraska  (SH) 
Social  Security  Administration  District 
Office  Building,  22  Morris  Street. 
Hackensack.  New  Jersey  (SH) 


Social  Security  Administration  District 

Office  Building.  686  Nye  Avenue 

Irvington.  New  Jersey  (SH) 
Social  Security  Administration  District 

Office  Building.  398  Bioomfietd  Avprnie 

Montclair.  New  Jersey  (SH) 
Federal  Building,  3rd  &  Hiil  Avenue 

Gallup.  New  Mexico  (SH) 
1*0  W.  O'Brien  Federal  Building.  Clinton 

Avenue  &  N.  Pearl  Street,  Albanv.  New 

York  (SH) 
Federal  Building,  111  West  Huron.  Buffalo 

New  York  (SH) 
US.  Customs.  160-19  Rockaway  Boulevard. 

Jamaica.  New  York  (SH) 
interna!  Revenue  Service,  120  Church 

Street,  New  York.  New  York  (SH) 
U.S.  Courthouse  .Xnnex,  1  St.  Andrews 

Plaza.  New  York.  New  York  (SH) 
U.S.  Courthouse.  40  Foley  Square,  New 

York.  New  York  (SH)  " 
Federal  Building,  45  Bay  Street.  Slatcn 

Island.  New  York  (SH) 
U.S.  Courthouse  and  Federal  Building. 

Broad  and  Catherine  Streets.  L'tica.  .New 

York  (SH) 
Federal  Building.  125  South  Main  Street. 

Muskogee.  Oklahoma  (SH) 
Federal  Buildlog,  U.S.  Courthounti.  Kugtne. 

Oregon  (SH) 
Federal  Building,  511  N.W.  Broadway 

Portland.  Oregon  (SH) 
Federal  Building,  Bonneville  Power 

Administration,  1002  N.E.  Holladaj 

Street.  Portland,  Oregon  (SH) 
Lloyd  Group  Buildings,  Portland.  Oregon,  at 

following  locations:  630  N.E.  Hollndav 

Street:  830  N.E.  Holladay  Street:  729  .N.E. 

Oregon  Street.  811  N  E.  Oregon  Street: 

827  N.E.  Oregon  Street  (SH) 
Federal  Office  Building.  Cass  ft  Stephens 

Streets.  Roseburg.  Oregon  (SH) 
Federal  Building,  6th  ft  State  Streets.  Erie. 

Pennsylvania  (SH) 
U.S.  Courthouse  and  Federal  Building. 

Rapid  City.  South  Dakota  (SH) 
I   Marvin  Jones  Federal  Building  and  U.S. 

Courthouse,  295  E.  5th  Street,  Amarillo. 

Texas  (SH) 
Border  Stations,  Bruige  of  the  .Americas. 

Paso  Del  Norte.  Good  Neighbor  Bridge 

and  Cotton  Classing  Building.  FJ  Paso. 

Texas  (SH) 
Forest  Service  Building.  507  25th  Street. 

Ogden.  Utah  (SH) 
Administration  Building,  Salt  Lake  City, 

Utah  (SH) 
The  Charles  Building,  Salt  Lake  City,  Utah 

(SH) 
Executive  Terminal  Building,  Salt  Lake 

City.  Utah  (SH) 
GSA  Motor  Pool  Building,  Salt  Lake  City. 

Utah  (SH) 
The  Maurice  Building.  Salt  Lake  City.  Utah 

(SH) 
U.S.  Post  Office,  Salt  Lake  Cit>,  Utah  (SH) 
U.S.  Customs  House.  101  E.  Main  Street. 

Norfolk.  Virginia  (SH) 
Federal  Building,  400  N.  8th  Street. 

Richmond,  Virginia  (SH) 
GSA  Center.  Buildings  811  and  812. 

Auburn.  Washington  (SH) 
Federal  Center,  25lh  &  Dover  Streets. 

Moses  Lake.  Washington  (SH) 
Federal  Building,  U.S.  Post  Office.  403  West 

Lewis  Street.  Pasco,  Washington  (SH) 


Federal  Building.  Immigration  and 

Naturalization  Services.  815  Airpori 
Way,  Seattle,  Washington  |SH) 
Federal  Building.  U.S.  Post  Office.  Si>ukdi..- 

Washington  (SH) 
Federal  Center.  Corps  of  Engineers. 
Buildings  616.  fil7,  filfl  Walla  Walla. 
Washington  (SH) 
Smithsonian  Institution: 

Smithsonian  Institution  Servuj;  O.'nter. 
1111  North  Capitol  Street.  N.E. 
Washington,  D.C.  (SH) 
U.S.  Postal  Service: 

Mailbag  Facility.  7600  West  Rocsevi-il 
Road.  Forest  Park,  Illinois  |SH) 
Veterans  Admini.slratjon; 

Veterans  Administration  Mi.'dical  Cenler. 
Building  -32,  Dublin.  Georgia  (SH) 

Janitorial/Elevator  Operator 

General  Services  Administration: 

Veterans  Administration  Clinic  Builrfing.  17 

Court  Street.  Boston.  Mas&a'  husH-.tu  (SH/ 
U.S.  Federal  Building  &  Cuu.-hous.!.  436 

Dwight  Street,  Springfield, 

Massachusetts  (SH) 
Federal  Building.  35  Ryrson  Street, 

BrookKn   New  York  (SH) 
Federal  Building  201  Vanck  Street.  New 

York.  New  York  (SH) 
Veterans  Administration  Building.  2,52 

Seventh  Avenue.  New  York.  New  York 

(SH) 

SIC  7369 

Food  Service  Attendant 

Department  of  Army: 
Consolidated  Enlisted  Dining  Facility. 

Building  61.  Fort  McPherson.  Georgia 

(SH) 
Seneca  Army  Depot.  Romulus.  New  York 

(SH) 

Commissary  Shelf  Stocking 

Department  of  Navy: 
Naval  Station,  Norfolk.  Virginia  (SH) 
Naval  Air  Station.  Oceana.  Virgima  Beach. 
Virginia  (SH) 

Commissary  Shelf  Slocking  and  Custodial 
Service 

Department  of  Air  Force: 
Gunter  Air  Force  Station.  Alabama  (SI  i) 
Maxwell  Air  Force  Base.  Alabama  (SH) 
Little  Rock  Air  Force  Base,  Arkansas  (SH) 
Robins  Air  Forre  Base.  Georgia  (SH) 
Mountain  Home  Air  Force  Base.  Idaho  (SH) 
.McConnell  Air  Force  Base,  Kansas  (SH) 
Hanscnm  Air  Force  Base.  Massachusetts 

(SH) 
Nellis  Air  Force  Base.  Nevada  (SH) 
Lackland  Air  Force  Base.  Texas  (SH) 
Sheppard  Air  Force  Base.  Texas  (SH) 

SIC  7374 

Keypunch  and  Verification 

General  Services  Administration: 
GS.^  Region  2.  Automated 
Telecommunication  Service,  Data 
Services  Division  (SH) 

SIC  7399 

Assembly 

Department  of  Defense; 
Bell,  Trousers  (IB) 
Food  Packet  Isolated  Site  (8  Menus)  (IB) 
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Food  Packet.  Long  Range  Patrol  [8970-00- 

926-9222)  (SH) 
Food  Packet,  Survival.  Abandon  Ship 

(8970-00-299-1395)  (IB) 
Food  Packet.  Survival,  General-Purpose, 

Individual  (8970-00-082-5665)  (IB) 

Bursting  and  Packaging  of  Commemoratue 
Stamps 

UiS.  Postal  Service; 
Washington.  D  C.  (SH) 

Currency  Packaging 

Department  of  Treasury 
Bureau  of  Engraving  and  Printing, 
Washington,  DC.  (SH) 

Microfilming  Contract  Files 

Department  of  .Navy: 

OICC  Trident.  Bremerton.  Washington  fSH] 

Microfilm  Reproduction 

Department  of  Navy: 

Naval  Submarine  Base  Bangor,  Silverdale, 
Washington  (SH) 

Packaging  | 

General  Services  Administration: 

Canteen.  Water.  Disposable  (8465-01-062- 
5854),  GSA  Region  8.  Denver,  Colorado 
(SH) 

Parts  Sorting  I 

Department  of  Air  Force: 
Hill  Air  Force  Base,  L'tah  (SH) 

Repair  of  Air  Cargo  Pallet  Top  and  Side  N'et-i 

Department  of  Air  Force: 
.VlcChord  Air  Force  Base,  Washington  (SH) 

Sewihg 

Department  of  .^rmy: 
Redstone  Arsenal,  Alabama  (Provides 
specified  end  items  produced  through  u.sp 
of  customized,  heavy-duty  sewing 
service)  (SH) 

Shrink  Wrapping  Gift  Packages 

U.S.  Postal  Ser.'ice: 
Washington.  D.C.  (SH) 


S!C  7542 

Carwash 

Department  of  Interior: 

Bureau  of  Land  .Vlanagement.  .Vledford 
Distnct  Office,  3M0  Biddle  Road, 
Medford,  Oregon  (SH) 

SIC  7&41 

Furniture  Rehabilitation 

General  Services  Administration: 

Altus  .Mr  Force  Base.  Oklahom.a  (SH) 
Lawton,  Oklahoma  including  Fort  Sill  (SH) 
San  Antonio,  Texas,  plus  40-mile  radius 

(SH) 
Wichita  Falls,  Texas,  including  Sheppard 

Air  Force  Base  (SH) 
Spokane.  Washington,  plus  30-mile  radius 

(SH) 

Metal  Furniture  Rehabilitation 

Department  of  .Navy: 

Naval  Ordnance  Station,  Louisville, 

Kentucky  (IB) 

SIC  7699 

Mattress  and  box  spring  rehabilitation  (IB) 

Cieneral  Services  Administration: 

Orders  for  renovated  mattresses  may  be 
arranged  through  GSA  regional  offices. 
IB  will  provide  requirements  for  mattress 
and  box  spring  renovation  for  GSA 
Regions  W,  2,  3,  4,  5,  6,  7,  and  8  only. 

Pallet  Repair 

Department  of  .Navy: 
Naval  Supply  Center,  Norfolk.  Virginia 

(SH) 
Naval  Supply  Center,  Cheatham  Annex, 

Williamsburg,  Virginia  (SH) 
Naval  Supply  Center.  Puget  Sound, 

Bremerton.  Washington  (SH) 

Rebuilding  of  Typewriters 

General  Services  Administration: 
GSA  Self-Service  Stores.  Chicago,  Illinois 
(SH) 

Repair  and  Maintenance  of  Electric 
Typewriters  Only 


General  Services  Administration: 

Flealth  and  Human  Services,  300  S.  Wacker 

Drive,  Chicago,  Illinois  (SH) 
Railroad  Retirement  Board,  844  N.  Rush 

Street,  Chicago,  Illinois  (SH) 
Social  Security  Administration,  600  W. 

Madison,  Chicago,  Illinois  (SH) 
Syracuse,  New  York  (including  Onondaga 
County)  (SH) 
Repair  and  Maintenance  of  Manual 
Typewriters  Only 
General  Services  Administration: 
Federal  Court  House  Building,  Syracuse, 
New  York  (SH) 
Repair  of  Rubberized  Items 
Department  of  Army: 

Mattress  Pneumatic  (Noninsulated  8465- 

00-254-8887),  Fort  Bliss,  Texas  (SH) 
Mattress  Pneumatic  (Insulated  8465-00- 

518-2781),  Fort  Bliss,  Texas  (SH) 
Ponchos  (8405-00-935-3257),  Fort  Bliss, 

Texas  (SH) 
Bag  Clothing,  Waterproof  (8465-00-261- 
6909),  Fort  Bliss,  Texas  (SH) 
Sponge  Rubber  Mattresses  Rehabilitation 
General  Services  Administration: 

Requirements  for  GSA  Region  3  (IB) 
SIC  9199 

Administrative  Services 
Environmental  Protection  Agency; 

Marfair  Building,  Washington,  D.C.  (SH) 
Waterside  Mall  Complex,  Washington. 

D.C.  (SH) 
General  Services  Branch,  230  South 

Dearborn  Street,  Chicago,  Illinois  (SH) 
Beltsville  Research  Laboratorv,  Beltsville. 

Maryland  (SH) 
6100  Executive  Boulevard.  Rockville. 

Maryland  (SH) 
9100  BrookviUe  Road,  Silver  Spring. 

Maryland  (SH) 
26  Federal  Plaza,  New  York,  ,New  York 

(SH) 
Crystal  Mall  Complex,  Arlington.  Virginia 
(SH) 

|FR  Doc   82-31S58  Filed  ll-l"-82;  8:4.5  ,im\ 
BILLING  CODE  6S20-33-M 


INFORMAT 

PUBUCATI 

Code  of  Fee 

CFR  Unit 

General  infoi 
Incorporation 
Printing  sche 


Slip  law  ordi 
Presidential 

Executive  on 
Public  Paper! 
Weekly  Com 

United  State 


FEDERAL  F 

49335-49622 
49623-49826 
49827-49948 
49949-50174 
50175-50456 
50457-50676 
50677-50840 
50841-51090 
51091-51338, 
51339-51546, 
51547-51712, 
51713-51850, 
51851-52114 


Reader  Aids 


Federal  Register 

Vol.  47.   Nil    223 

Thursday.  November  18,  1982 


INFORMATION  AND  A^ISTANCE 


CFR  PARTS  AFFECTED  DURING  NOVEMBER 


PUBUCATIONS 

Code  of  Federal  Regulations 

CKR  Unit 

General  infonnation,  index,  and  findin.a  nid.s 

Incorporation  by  reference 

Printing  schedules  and  pricing  iiifurmation 

Federal  Register 

Corrections 

Uiiily  Issue  Unit 

(jeneral  information,  index,  and  fiiiduig  aid.s 

Privacy  Act 

Public  Inspection  Desk 

Scheduling  of  documents 

Laws 

Indexes 

Law  nu.iihers  and  dates 

Slip  law   orders   (GPO) 
Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  President 

Weekly  Compilation  of  Presidential  Documents 

United  States  Government  Manual 
SERVICES 

Ai^ency  services 

Automation 

I.'lirpry 

.Magnetic  tapes  of  FR  issues  and  CFR 

volumes  (GPO) 
Public  Inspection  Desk 
Special  Projects 
Subscription  orders  (GPO) 
Subscription  problems  [Gi^'.)) 
TTY  for  the  deaf 


202-523-3419 
523-3517 
523-5227 
523-4534 
523-3419 


523-5237 
523-5237 
523-5227 
523-5237 
523-5215 

523-3187 


523-5282 
523-5282 
523-5266 
275-3030 


523-5233 
523-5235 
523-5235 

523-5230 


523-5237 
523-3408 
523-4986 
275-2867 

523-5215 
523-4534 
783-3238 
275-3054 
523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES,  NOVEMBER 

49335-49622 i 

49623-49826 2 

49827-49948 3 

49949-50174 4 

50175-50456 5 

50457-50676 8 

50677-50840 9 

50841-51090 10 

51091-51338 12 

51339-51546 15 

51547-51712 16 

51713-51850 17 

51851-52114 18 


At  the  end  ot  each  month,  the  Office  of  tt^  Federal  Register 
publishes  separately  a  list  of  CFR  Sections  Affected  flSAi    which 
lists  parts  and  sections  affected  bv  documents  publlS^r'd  sinco 
the  revision  date  ot  each  title 

3  CFR 

Administrative  Orders: 
Presidentia)  Determinattons: 

No  83-3  c* 

Octobe'  26.  1?6<?  6- >41 

Memorandums: 

November  16,  1962 51717 

Notices: 

November  8  1982 50841 

Executive  Orders; 

1 2391 „ 50457 

12392 51715 

12393 51851 

Proclamations: 
4443  (Amenaed  by 

Proc  4998) 51343 

4694  (Amended  by 

Proc  4993) 49625 

4676  (Amended  by 

Proc  4993) 49625 

4991 49623,  50459 

4993 49625 

4994 49949 

4995  50175 

4996 50177 

4997 51339 

4998  51343 

4999 51547 

5000  51713 

5001  51853 

4  CFR 

5 1 __ 50843 

75 „ 50843 


5  CFR 

S.ll   „ , 

Proposed  Rules: 

7  CFR 

28 


.50677 
.51148 

,50843 


905 

49951 

907 

910 

932.. 
944 

...50196, 

49952 

50196 

.51092 

51553 
51347 
61348 
51348 

989 

51729 

9». 

1004 

—V— 

51730 
51731 

1011 

50197 

1421 

50198 

1464 

51554 

Proposed  Rules: 
27 

51147 

29. 

51762 

51..._ 

58 



'■I  764 
51531 

225 

.S026S 

301 

51149 

319 

414  „... 

51764 
50269 

729 

50706 

966._ 

51149 

9Rn 



.49409 

10t1._... 
1046 



.50888 
.  50888 

1098 

.50888 

1139 

.51765 

1207 

50498 

1290 

.49974 

1794 

.49651 

1930 

1944„ 



.50673 
..  50273 

8  CFR 
?35 

49953 

2AZ 

Propo»»fl 

235 

1  Rules 

49954 

.  51351 
. 49974 

9  CFR 


29 

ISC 

..-. „  51719. 

51722 
. 50461 

210 

51549 

272 

2  73 
274, 

50179  5C180 

50681 
51651 
50 ;  50 
50681 

276 

50681 

PS? 

49627 

301 

4  9335 

319 

51723 

331 

51109 

354.., 
400.. 
423,., 

■  ■  •— .^.^.. 

,49951 

51345 

.50184 

429 50186 

430 50188 

733 51551 

802.. „ 51729 


9^„ _ 

97__ 

168. 

,.4'c:<.l44 

,.  49346, 

5ub4  5 
51855 
49940 

Proposed  Rules: 
85 

49930 

113 

.50899 

317 

318 _„ 

.50900 

50914 

50900 

319 

■=■0900 

32a...._ _ 

50914 

381 

50914 

10  CFR 

eoi 

50646 

504 

50846 

506 

5084  6 

Proposed  Rules: 
50  

,.50918, 

51402 
51889 

445..™ „„ 

5  "849 

J, 


11 


Federal  Register  /  Vol.  47,  No.  223  /  Thursday.  November  18.  1982  /  Readers  Aids 


12  CFR 

31 49347 

203 49954,  49956 

204 49827 

211 51094 

215 49347 

226 51732 

261 51096 

523 50201 

545 50201,  51732 

556 49828 

563 49627,  50201 

565 51097 

584 49828 

589 49828 

590 49829 

614 49831 

Proposed  Rules: 

509a 50918 

545 49663,  51583 

563 49663,  51583 

13  CFR 

118 50206 

Proposed  Rules: 

113 49851 

120 51403 

121 49664 

14  CFR 

39 49348-49350,  49957, 

49958, 50462-50464, 

51098-51103,5135-51354, 

51855 

71 49352,  49960-49962, 

50465,  50466,  51355-51357 

97 49352,  51358 

241 49832,  51734 

262 51856 

382 51857 

385 51104 

399 _ 49963 

1212 50466 

Proposed  Rules: 

Ch  1 50500 

39 51151,  51404 

71 49975-49979,  50502, 

51405 

91 50674 

120 51152 

121 51152,  51585,  51890 

135 51152,  51585,  51890 

15  CFR 

4 51734 

379 51858 

385 51858 

390 51858 

399 51858 

2009 50207 

16  CFR 

13 49354,  50208,  51558 

1508 50850,  51737 

1509 50850,  51737 

Proposed  Rules: 

13 50502,  50922 

1101 50283 

17  CFR 

5 49832 

211 49627 

240 49963,  50467 

Proposed  Rules: 

230 50292 


240 49409,  50292 

270 50924 

18  CFR 

Proposed  Rules: 

37 50298 

271    ,  49852,  50298-50302. 
51406 

19  CFR 

10 49355 

18 49355,  50209 

1 9 49355 

22 49355 

24 49355 

113 49355 

1 25 49355 

127 49355 

132 49355 

142 49355 

144 49355 

Proposed  Rules; 

134 49853,  51586 

148 49853 

1 62 49853 

1 71 49853 

1  72 49853 

1 77 51 587 

20  CFR 

Proposed  Rules: 

404 49980 

416 49980,  50511 

21  CFR 

74 49628,  49632,  5l106 

81 49628-49637.  51 106 

82 49628,  49632,  51106 

131 49638 

1 35 49638 

145 49638 

176 51106 

177 49638.  51561 

178 51106,  51107.  51561 

184 50209 

200 50452 

211 50442 

3 1 4 50442 

436 51 562 

505 51563 

510 51108,  51109,  51563 

520 51 564 

522 51108 

548 51109 

558 49639,  49640,  51109, 

51563 

561 49840 

601 50210 

700 50442 

800 50452 

809 51 1 09 

866 50814 

1 020 5021 1 

1 308 49840 

Proposed  Rules: 

1 51588 

101 5 1 588 

145 49665 

1 82 „ 49666 

1 84 49666 

610 50303 

1002 51706 

1 020 51710 


22  CFR 

Proposed  Rules: 

171 49980 

23  CFR 

420 49965 

51 1 49965 

652 50469 

659 49966 

663 50469 

Proposed  Rules: 

1209 49981.  51152 

24  CFR 

219 51564 

300 51360 

885 51565 

3280 49383,  50215 

Proposed  Rules: 

27 51406 

25  CFR 

1 76 50850 

26  CFR 

1 49841,  50471,  51109, 

51737 

5c 49391 

5f 50852,  51361,  51364 

20 50855 

35 51372 

51 50215 

53 50857 

150 50858 

301 50484,  50855 

Proposed  Rules: 

1   49981,  50306, 

51412-51415 

31 51412,  51422 

51 50306,  50924 

27  CFR 

194 51569 

250 51569 

251 51569 

270 51861 

275 51861 

296 51861 

Proposed  Rules: 

4 51423 

9 49860-49866.51425 

29  CFR 

1910 51110 

2510 50237 

2619 51393 

Proposed  Rules: 

1902 50307 

1910 51159 

30  CFR 

256 50684 

826 51316 

937 49818 

Proposed  Rules: 

55 51684 

56 51684 

57 51684 

75 51684 

77 51684 

225 50924 

225a 50924 

901 49411 

915 49868 


920 51590 

925 49870 

934 49666 

935 49869 

946 49412.  51591 

31  CFR 

Proposed  Rules: 

1 51890 

32  CFR 

651 51574 

706 49641,  49642,  49967. 

49968,51394-51396 

719 49643 

931 50684 

Proposed  Rules: 

216 51766 

505 51767 

1662 50310 

33  CFR 

100 50491,  50492 

115 51864 

165 50492 

401 51119 

Proposed  Rules: 

117 51169,  51170,  51892, 

51894 

183 49983 

34  CFR 

Proposed  Rules: 

300 49871 

36  CFR 

50 51126 

37  CFR 

1  60242 

2 50242 

Proposed  Rules: 

1  50523 

5 50523 

38  CFR 

1   50859 

17 50861 

21 51743 

36 49392 

39 49395 

Proposed  Rules: 

21 50925 

39  CFR 

Proposed  Rules: 

10 51767 

3001 49413,  49667 

40  CFR 

52   49646,  50862,  50864, 

50866,51129,51131, 
51397,51398,51748 

60  49606.  49969,  50644, 

50684,  50693.  50863 

61 49969.  49970,  50863 

62 50868 

65 49970 

60 49802 

81 50870,  50871,  51866 

86 49802 

120 50493 

123 49842 


180 

430 

4984 

431 

600    

762 

Proposed  Rules 

35 

50 

52 

60 

4987 
515 

86 

120 

122 

123 

124 

125 

131 

180 

228 

..  498 

403 

430 

461 

464 

468 

41  CFR 

Ch.  5 

Ch.  22 

1-3 

1-7 

1-15 

101-41 

Proposed  Rules 

9-3 

9-4 

9-7 

9-16 

9-30 

9-50 

9-51 

42  CFR 

52 

52h -. 

405 

433 

498' 

435    

Proposed  Rulei 

405 

43  CFR 

Ch  11     

3300 

5450 

5460 

Proposed  Rules 

Subtitle  A 

44  CFR 

64 

65 

67  

70     .      .. 

Proposed  Rules 

67 

45  CFR 

801 

Proposed  Rules 

1207 

1208 

1209 

jM! 


Federal  Register  /  Vol.  47,  No.  223  /  Thursday.  November  18,  1982  /  Reader  Aids 


111 


180 49844-49846,  50872, 

50873 

430 52006 

431 52006 

600 49802 

762 51866 

Proposed  Rules: 

35 50722 

50 51768 

52 49872,  50927,  50928, 

51591,51768,51896 

60 49415 

86 50929 

120 50722 

122 52072,  52093 

123 51592,  51897 

124 52072 

125 51593,  52072 

131 50722 

180 49873-49874,  50933 

228 50524,  51769 

403 51593 

430 52066 

461 51052 

464 51512 

468 51278 

41  CFR 

Ch.  5 50242 

Ch.  22 50493 

1-3 50251 

1-7 50251 

1-15 49646,  50251 

101-41 50874 

Proposed  Rules: 

9-3 49983 

9-4 49983 

9-7 49983 

9-16 49983 

9-30 49983 

9-50 49983 

9-51 49983 

42  CFR 

52 50260 

52h 50260 

405 49846,  49847,  50694 

433 49847 

435 49847 

Proposed  Rules: 

405 49415 

43  CFR 

Ch   II 51132 

3300 50684 

5450 51867 

5460 51867 

Proposed  Rules: 

Subtitle  A 49875 

44  CFR 

64 49647.  51750 

65 51868 

67 50875 

70 51751-51754 

Proposed  Rules: 

67 51897-51899 

45  CFR 

801 50694 

Proposed  Rules: 

1207 49673 

1208 49679 

1209 49685 


1606 

50658 

1607 

50658 

1612 

50658 

1617 

50658 

1625 

50658 

46  CFR 

521 

49648 

522 

49648 

531  

50875 

536 

50875 

Proposed  Rules: 

31 

50525 

32  

50525 

35 

50525 

67 

.49990,  51170 

150 

51427 

221  

49990 

340 

49992 

355 

49990 

47  CFR 

1 

50694  51869 

2 

.51873,  5-'875 

15 

51754 

21 

51675 

22 

43 

..  50694, 

50697,  51675 
50694 

73 49402- 

50699,  50875 
81   

.49406,  49971. 
,51881,  51882 
51875 

87 

51875 

90 

95 

..50700, 

51875,  51882 

51875 

97 

Proposed  Rules: 

Ch,  1 51593, 

2 

,49972,  50702 

51594,  51771 

49424 

22 

,51594.  51595 

73 

76 

.49416- 
49992, 
51595 

49423,  49690, 

50722.  50723. 

-51599,51900 

51772 

83  

50724 

97 

49  CFR 
Ch  X 

49424. 

50726,  51901 
5  "32 

Ch  XII.... 

49534 

1 , 

51399 

172 

51 136 

■!92 

49973 

215 

49406 

450 

50494 

451  

50494 

452 

50494 

453 

50494 

571 

50496  51883 

575 

49407 

580 

51884 

840 

49407 

1033 

1039 

.49649, 

49847,  50875, 

51685 

50261 

1057 

51136 

1201 

50266 

1262 

50266 

1 263  .  .  . 

50266 

1300 

50261 

1307 

50878 

1310 

50878 

Proposed  Rules: 

172 

51430 

173 

51430 

175 

51430 

391    

50528 

392 

51904 

571 49429,  49993, 

575 

50533, 

51432 
50533 

1003 

49691 

1039 

50311 

1060 „„ 

1083  

..51434 
.51434 

1134 

49691 

50  CFR 

17  

50881 

83 

51 140 

285 

296    

50886 
49600 

663       

49620 

671 

51400 

Proposed  Rules: 

23 

.  51772 

611 „ 

..51336 

646 

..51601 

IV 


Federal  Register  /  Vol.  47.  No.  223  /  Thursday,  November  18,  1982  /  Reader  Aids 


AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  agencies  have  agreed  to  publish 
ckx;uments  on  two  assigned  days  of  the  week 
(Monday /Thursday  or  Tuesday/Friday) 

all 

Documents  normally  scheduled  for 
publication  on  a  day  that  will  be  a 
Federal  holiday  will   be  publistied  the 

work  day  following  the  holiday 
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Note:  No  p<'^'iic  bills  which  have  become  law  were  received  by  the 

Office  of  ;h('  h'pderai  Register  for  inclusion  in  today's  Ual of  MbHc 
Laws. 

Last  Listing  October  28,  1982 


MM  I 


iFR   NOTICE 


•^^%X-^ 


Just  Re/eased 


Quantity         Volume 


Code  of 
Federal 
Regulations 

Revised  as  of  July  1,  1982 


Title  38— Pensions,  Bonuses,  and  Veterans'  Relief 
(Part  18  to  End) 

Title  40 — Protection  of  Environment 
(Parts  400  to  424) 


A  Cumulative  checklist  of  CFR  issuances  for  198' -82  appears  n  t-ie  DacK  o'  the  drsl  tssue  of  !he  Federal  Register 
each  month  in  the  Reader  Aids  section,  in  addition,  a  cnecii'  st  of  current  CFR  voiurres  comprising  a  complete 
CFH  set  appears  each  month  m  the  ISA  (List  of  CFR  Sections  Affected) 


Price 

$7.00 
8.00 

Total  Order 


Amount 

$ 


$- 


Please  do  not  detach 


UMI 


Order  Form 


Enclosed  find  S Make  check  or  money  O'Oer  pd.at.  e 

to  Supenntendent  of  Documents,  (Please  do  not  send  casn  or 
stamps).  Include  an  additional  25%  fof  foreign  mailing 


Mail  to:  Supenntendent  of  Documents.  U  S  Government  Printing  Office,  Washington,  DC.  20402 

VISA' 


Charge  to  my  Oaposil  AooouK  No. 

Mill  lu-n 


Order  No.. 


MastefCard 


Name— First,  Last 


treet  address 


I  !   M   I   !   I   M   - 

Con^pany  name  or  additional 


City 


■■pany 

I 
-1 


onal  address  nne 


(or  Country) 


I 


I    !    ! 


J L 


I     !     ! 

J I L. 


Stale        ZIP  Code 

I    I    M    !    M 


PLEASE  PRINT  OR  TYPE 


J L 


Credit  Card  Ordws  Oniy 

Total  charges  $ ^ 


Fill  i,n  the  boxes  below 


Credit 
Card  No 


1^_L 


n 


Expiration  Date  | — i— i — i — i 
Month/Year  I [ [  J  .J 


Please  send  me  ttie  Code  of  Federal  Regulations  pub  cations  i  nave 
selected  above. 


For  Office  Use  Only. 

Quantity 

Charges 
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To  be  maned 

SubSCriDtiOns 

Postage 

Fo'eign  handling 

MM06 

OPNH 

UPNS 

Discount 
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11-19-82 

Vol.  47         No.  224 

Pages  52115-52404 


Friday 

November  19,  1982 


Selected  Subjects 


Air  Carriers 

(  r.  li  AerDfiautics  Board 

Aliens 
Employment  and  Training  Administration 

Animal  Drugs 

i  oiui  >i:  ,1  i)      -,  Administration 

Color  Additives 
Food  and  Drug  Administration 

Copyright 

Crip;,  nqht  RnvaUy  T'-'*""--! 

Customs  Duties  and  inspection 
C  is'on-is  Service 

Disaster  Assistance 

Ii   li  ;,  ;  !  :•■•    ;:(nr\  Management  Agency 

Equal  Access  to  Justice 

Ml':;!  S\s'iiiis  Protection  Board 

Flood  Insurance 

I  1   ii  r  il  i  n  I  rut  nty  Management  Agency 

Food  Stamps 

iMniii  ,:r.i\  Nu'ntion  Service 

Grant  Programs — Education 

!-"Jii(  .it:    ■    I  jf'p.irtnic::' 

Grant  Programs— Labor 

Employnifn'   inci  Training  Administration 

Household  Appliances 

CONTINUED    INSIDE 


VOL 


II 


Federal  Register  /  Vol  4:*.  N'o.  224  /  Friday.  November  19,  1982  /  Selected  Subjects 


Selected  Subjects 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday. 

(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Service.  General  Services  Administration,  Washington, 
D.C.  20408.  under  the  Federal  Register  Act  (49  Stat.  500.  as 
amended;  44  l'  S.C,  Ch.  15)  and  the  regulations  of  the 
Administrative  Committee  of  the  Federal  Register  (1  CFR  Ch.  I). 
Distnbution  is  made  only  by  the  Superintendent  of  Documents, 
US,  Governmen'  Prm-ina  Of";ce    Washington,  D.C.  20402. 

The  Federal  Register  prov:  les  a   uniform  system  for  making 
available  to  the  public  rt'euKi'i  ins  and  legal  notices  issued  by 
Federal  agencies.  These  mciude  Presidential  proclamations  and 
Executive  Orders  and  Federd;  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  .Act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unle^is  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will   be   furnished  by  mail  to  subscribers, 
free  of  postage,  for  S3(X).00  per  year,  or  $150.00  for  six  months, 
payable  in  advance.  The  cha.'-ae  for  individual  copies  is  $1.50 
for  each  issue,  or  Si  50  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office, 
Washington,  D.C.  20402. 

There  are  no  restnc'ions  on   'he  republication  of  material 
appearing  in  the  Federal  Register 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  lis'ed  under  I.N'FORMATION  AND 
ASSISTANCE  in  the  RF..\nFR  AIDS  section  of  this  issue. 


Hunting 

P'lsh  and  Wildlife  Service 

Loan  Programs — Housing  and  Community  Development 

F'armers  Home  Administration 
Veterans  Administration 

Marketing  Agreements 

.Agricultural  Marketing  Service 

Mill<  Marketing  Orders 

.At^ncultural  Marketing  Service 

Oil  and  Gas  Exploration 

.Minerals  Management  Service 

Smoking 

Civil  Aeronautics  Board 

Trade  Practices 

Federal  Trade  Commission 

Water  Pollution  Control 

Environmental  Protection  Agency 

Wildlife  Refuges 

Fish  and  Wildlife  Service 

Wine 

■Alcohol.  Tobacco  and  Firearms  Bureau 


ici82 
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52204 


52115 
52115 

52116 


52189 


52204 


52200 


52251 
52252 
52252 


52219 


52128 


52191 


52190 


52206 
52206 


Administrative  Conference  of  United  States 

NOTICES 

M'f'.ngs: 
Governmental  P'turcs^ieH  C(imnuttee 

Agricultural  Marketing  Service 

RULES 

Ltnions  grown  in  Ariz,  and  Calif. 

Oranges,  grapefruit,  tangerines,  and  tangelos  grown 

in  Fla. 

(ii.iiigt's  (n.ivel)  urown  m  Ar:z    ,i::ii  Calif. 
PROPOSED  RULES 
Milk  marketing  orders: 
iN'ebrHsk.f -Wi'sti'!  n  Iowa 

Agricultural  Researcti  Service 

NOTICES 

Mfctings; 

Sovhcni  Resp.irch  A(i\is{)ry  Instilute 

Agriculture  Department 

S>-r  Atjnculiui'.il  M.iikct.ng  Service;  Agricultural 
Research  Servi<  e-  F.iiTiiers  Home  Administration; 
Food  and  .Nutrition  Sc  i\if.e.  Rur,il  Flectrification 
Aciministration:  Soil  rmT^iix  ;it'nn  Service. 

Alcohol,  Tobacco  and  Firearms  Bureau 

PROPOSED  RULES 

.•\icohoL  \iticultural  area  designations: 

Montir:;l!o,  Va. 

Arts  and  Humanities.  National  Foundation 

NOTICES 

N!ee!mgs 

.'\rtists-iii-Fdu(,atioii  Advisory  Panel 
.Media  Arts  Advisory  Panel 

N.ition.il  Museum  Si^r\'rf.s  Hd.ird 

Blind  and  Other  Severely  Handicapped, 
Committee  for  Purchase  From 

NOTICES 

('■  M  ii[i'nient  ii.st.  l!)<i^.  .uidiiHins  and  deletions 
Civil  Aeronautics  Board 

HOLES 

Air  carriers: 

Conlracts  of  carriage  with  passengers;  disclosure 

ie(juiremenls 

PROPOSED  RULES 

All  (  <irners 
('onlracts  o!  i.r.n.rii'  u.th  ;>  issengers;  disclosure 
requirements,  .ipplii.ahiiilv  i'\tended  to  all  direct 
air  carriers  (other  than  nn  lii'mand  air  taxi 
operators) 

Non-smoking  area  provisio;;^  ..hii.ird  jircraft; 
notice  on  airline  tickiMs  ,i(]\  s;ng  passengers  of 
right  In  sr;it  in  no*:  sniok.ng  section 

NOTICES 

;\genry  lonv^s  s  ilii;.;::ed  lo  OMH  lor  review 

( lertificateH  of  puijlu.  convenience  and  ntjcessily 

,inii  forei.qn  air  i, airier  permits:  wc^ekly  applications 


)2?-^9 


Commerce  Department 

.see  internanonaJ  iraae  Administration 

Coaservatton  and  Renewable  Energy  Ot'ice 

NOTICfcS 

Meetings: 
National  Energy  Extension  Service  Advisory 
Board 


Copyright  Royalty  Tnbunai 

RULES 

52146      L...;,.e  royalty  rate  adjustment  resulting  from 

Federal  Communications  Commission  deregulation 
of  cable  industry 


Customs  SP'"v'ce 

RULES 

'Customhouse  brokers: 

Importer's  liability  for  duties,  discharge: 

notification  to  active  client  procedure 
Merchandise,  special  classes: 

Boats  and  associated  equipment,  foreign-made; 

safety  stand;; rds 
Warehouses,  Customs  bonded;  general  revision: 
'■.rrection 

PROPOSED  RULES 

ntry;  cotton  fabrics,  standardized 
commercial  invoice 


62138 

52*37 
52139 

52193 


52340 
52368 

522'"2 
52263 

S2262 

52198 

52 '97 


52238 
52240 
52240 
52239 


!:d,;C.-1tion  rrr^artniriM  ''"    '* 

HOLES 

Elementary  and  secondary  education: 

Disadvantaged  children;  financial  assistanre  to 
local  educational  agencies  to  meet  special 
educational  needs 

Education  Consolidation  and  Improvemcni  Aci  of 
1981;  Chapter  2  implementation  (block  grants) 

NOTICES 

Education  Appeal  Board  hearings: 

Appeals 
'   ra.nt  applications  and  proposals:  closing  o.iIim 

Special  needs  program;  historically  black 

institutions 
Pobtsecondary  education: 

Special  needs  program,  requests  for  dewgnalion 

as  historically  black  institutions 

Employment  and  Training  Administratron 

PROPOSED  ROLES 

Alien  temporary  agriciiiturai  employment  m  U.S., 

labor  certification  process,  adverse  effect  wage 

rates 

fob  Training  Partnership  Act;  State  job  training 

coordinating  councils  and  private  industry  councils 

esi.iiilishmenl.  service  delivery  areas  designation 

NOTICES 

Adjustment  .i.ssistance: 

Continental  Copper  &  Steel  hiduitries.  inc 

Middle  Atlantic  Precision  Steel 

Prestolite  Electronics 

abor  surplus  area  classifications;  annual  list: 
additions 
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Unemplov  ment  compensation;  extended  benefit 
periods: 
52239  Aiaskd  pt  al. 

Employment  Standards  Administration 

NOTICES 

52312      Minirr.um  wages  for  Fefieral  and  federally-assisted 
construction:  general  wage  determination  decisions, 
modifications,  and  supersedeas  decisions  (Ala., 
Alaska.  Ark..  Colo.,  Conn.,  F!a  ,  Hawaii,  Md.,  Mo., 
N.Y.,  Okla.,  Pa.,  and  Tenn  ) 

Energy  Department 

See  Conservation  and  Renewable  Energy  Office; 
Energy  Information  Administration;  t'ederal  Energy 
Regulatory  Commission, 

Energy  Information  Administration 

NOTICES 

52402     .Natural  gas,  high  cost;  alternative  fuel  price 
ceilings  and  incremental  price  threshold 


Environmental  Protection  Agency 

RULES 

Water  pollution:  eftluent  guidelines  for  point  source 
categories: 

Electric  power  plants,  steam 

NOTICES 

Environmental  statements:  availability,  etc.: 

Agency  statements:  weekly  receipts 
Toxic  and  hazardous  substances  control; 

Premanufacture  ntjtices  receipts  (2  documents) 


52290 


52220 

52220, 
52222 
52225 


52128 


Premanufacture  notification  requirements;  test 

marketing  exemption  applications 

Farm  Credit  Administration 

RULES 

Loan  policies  and  operations: 
Farm  credit  system  institutions:  responsibilities 
for  approval  of  loans  to  directors,  officers  and 

employees:  correction 


Farmers  Home  Administration 

RULES 

Loan  and  grant  program.s; 
52117         Community  program  loans  and  giants;  servicing 

Federal  Communications  Commission 

PROPOSED  RULES 

Radio  services,  special: 
52203  Forestry-Conservation  Radio  Service;  wildlife 

tracking  teiemetrv':  extension  of  time;  correction 

Federal  Deposit  Insurance  Corporation 

NOTICES 

52265      Meetings;  Sunshine  .-Vet  (3  documents! 

Federal  Emergency  Management  Agency 

RULES 

Disaster  assistance: 
52177  Interest  obtained  by  Sta'e  public  entity  and 

private  nonprofit  grant  recipients  through 
advanced  funds:  requirement  to  remit  FFMA 
deleted 
Flood  insurance:  communities  eligible  for  sale: 
52162  Kansas  et  al. 

52160  Penns\lvania  et  ab 


52164, 
52165 


52167 

52168, 

52169 

52169 

52170, 

52171 

52171 

52172 

52172 

52173 

52174 

52174, 

52175 

52175. 

52176 


52201 
52202 


52225 


52266 


52225 
52225 

52225 

52226 


52226. 
52227 

52227 
52228 
52228 
52268 


52136 
52135 


52192 


52178 


Flood  insurance:  special  hazard  areas: 
Ciliiornia  et  al.  (2  documents) 

Flood  insurance:  special  hazard  areas,  map 
corrections: 

Arizona  (2  documents) 

Cilifornia  [3  documents) 

Connecticut 

Florida  (2  documents) 

Cieorgia 

Illinois 

I(jwa 

Nevada 

North  Dakota 

Pennsylvania  (2  documents] 

Texas  (2  documents) 

PROPOSED  RULES  ' 

I'lood  elevation  determinations: 
Georgia 
.New  Jersey:  correction 

NOTICES 

Senior  Executive  Service: 

i'erformance  Review  Board:  membership 

Federal  Energy  Regulatory  Commission 

NOTICES 

\I(fetings;  Sunshine  Act 

Federal  Home  Loan  Bank  Board 

NOTICES 

.Applications,  etc.: 

Bell  Savings  Association 

First  Federal  Savings  *c  Loan  Association  of 

LaFollette,  Tenn. 

I-;rst  Modern  Savings  S  Loan  Association  of 

(ireenville.  Tex. 

Resource  Savings  Assor:i,ition  of  Denison.  Tex. 

Federal  Reserve  System 

NOTICES 

.Agent  y  forms  submitted  to  0MB  for  review  (2 

documents) 

.Applications,  etc: 

Bancsharos  of  Camden.  Inc.;  et  al. 

Citizens  Bancorporation.  Inc..  et  al. 

First  State  Agency  of  Stewart.  Inc. 
Meetings:  Sunshine  Act  (2  documents) 

Federal  Trade  Commission 

RULES 

Appliances,  consumer;  energy  cost  and 
consumption  information  in  labeling  and 
advertising: 

Furnaces:  comparability  ranges 
Water  heaters:  comparability  ranges 

PROPOSED  RULES 

i'rohibiled  trade  practices: 
.MIB,  Inc. 

Fish  and  Wildlife  Service 

RULES 

Fishing  and  hunting: 

National  Wildlife  Refuges  added  to  list  of  open 
areas 
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Hiinting: 
52181  Delta  Mij^rdtcry  Bird  Closed  Are.i.  La.,  et  al. 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  pioducts: 
52145  Lincomycin 

Color  additives: 
52145  D&C  Green  No.  5;  listi.ng  m  drugs  and  cosmetics; 

termination  of  stay  and  conlirmation  of  effective 
date;  correction 
52145  FD&C  Green  No.  3:  provisional  listing; 

postponement  of  closing  date 
52140         FD&C  Green  No.  3:  use  except  m  aic^a  of  eye; 
permanent  listing 
PROPOSED  RULES 
Food  for  human  consum.ption: 

52199  Raspberries,  quick  frozen;  identify  standard, 
advance  notice;  correction 

Human  drugs; 

52200  Ingrown  toenail  relief  drug  products  (OTC): 
tentative  final  monograph;  correction 

52200  Nailbiting  and  thumbsucking  deterrent  drug 

products  (OTC);  tentative  final  monograph; 

correction 
52200  Skin  bleaching  drug  products  lOTCj;  tent.it)\e 

final  monograph;  correction 
52200  Wart  remo\er  drug  products  (O'lCj;  tentati\e 

final  monograph;  correction 
NOTICES 

52228  Clinical  investigators,  reinstating  eligibility  to 
receive  investigational  articles:  guidelines 
availability 

Medical  de\ices.  premarket  approval: 

52230  Bausch  &  Lomb  Optics  Center;  Bausch  &  Lomb 
Sensitive  Eyes  Saline  Solution 

52229  Orange  Medical  Instruments.  Inc.;  Cunjuncti\al 
Oxygen  Monitor 

Food  and  Nutrition  Service 

RULES 

Food  and  stamp  program; 
52328         Household  composition,  income  st.ind.iids. 

adjustments,  deduction.s,  niitrea[:h  .ind  technical 
amendments 
PROPOSED  RULES 
Food  stamp  program; 
52185         Fungible  household  certification;  resource  and 
financial  eligibility  criteria 

Health  and  Human  Services  Department 

Si  r  also  Food  and  Ilnig  .•\drri;ni^!r,i!ion.  National 

Institutes  of  Health- 

NOTICES 

52231  Agency  forms  submi'ied  to  OMB  for  review 


Indian  Affairs  Bureau 

NOTICES 

Educational  facilities;  closures  and  transfers; 
North  Dakota  and  Oklahoma;  hearings 


52231 


52388 


Interior  Department 

See  also  Fish  and  Wildlife  Service;  Indian  Affairs 

Bureau;  Land  Management  Bureau:  Minerals 

Management  Service;  National  F.uk  Service 

RULES 

Coastal  Barrier  Resources  ,'\ct:  interpretative 

guidelines  and  polu  y  statement 


52211 
52215 
52207 
52206 

52206 


52234 

52235 
52238 


52236 


52234 


52236 


52241 


52232 


52396 


52397 


52232 


52230 


International  Trade  Administration 

NOTICES 

Countervailing  duties: 

Cotton  sheeting  and  sateen  from  Peru 

Cotton  yarn  from  Peru 

Stainless  steel  products  from  Brazil 

Vitamin  K  from  Spain 
Scientific  articles;  duty  free  entry: 

University  of  Idaho  et  al;  correction 

Interstate  Commerce  Commission 

NOTICES 

Miior  carriers: 

Compensated  intercorporate  hauling  operations; 

intent  to  engage  in 

F^ermanent  authority  applications 

Shippers  Service  Transport,  Inc.;  tariff  filing 

exemption 
Rail  carriers: 

Railroad  cost  of  capital;  limited  revenue 

adequacy  proceeding 
Rail  carriers;  contract  tariff  exemptions: 

Chicago  &  North  Western  Transportation  Co.  et 

al. 
Railroad  operation,  acquisition,  construction,  etc.: 

Burlington  Northern  Railroad  Co. 

Labor  Departm.ent 

See  also  Employment  and  Training  Administration; 

Employment  Standards  Administration; 

Occupational  Safety  and  Health  Administration; 

Pension  and  Welfare  Benefit  Programs  Office. 

NOTICES 

Agency  forms  submitted  o  OMB  for  review 

Land  Management  Bureau 

NOTICES 

Resource  management  plans: 

Shoshone-Eureka  Resource  Area.  Battle 
Mountain  District.  Nev. 


Merit  Systems  Protection  Board 

PROPOSED  RULES 

52184      i  \  *     !     '  le  .^ct:  imolementation 


Minerals  Management  Service 

RULES 

( ),i  ana  gas  operatmg  regulations: 
Onshore  Federal  and  Indian  oil  and  gas  leases; 
-  ■;    interim  rule  revoked 

PROPOSED  RULES 

();1  and  gas  operating  regulations: 
Onshore  Federal  and  Indian  oil  and  gas  leases; 
site  security 

NOTICES 

( )  .  '^  .lie  land  classifications: 
Wyoming 


52233 


National  Institutes  of  Health 
NOTICES 
Meetings: 
Eye  Institute.  National;  Scientific  Counselors 

Board 

National  Park  Service 

NOTICES 

Meetings: 
Cape  Cod  National  Seashore  Advisory 
Commission 
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52234  Sanld  Monica  Mountains  N;i*ional  Recreation 

Area  Ad\  isory  Commission 

National  Science  Foundation 

NOTICES  , 

Meetings:  ' 

52252  Engineering  Ad\isory  Committee 

52252  Materials  Research  A(]v;snry  Committee 

Nuclear  Regulatory  Commission 

NOTICES 
52253-    Agency  forms  submitted  to  OMFi  f'r  review  (3 
52255      documents) 

Applications,  e'c. 
52254  Arkansas  Power  .■v  Light  Co. 

52254  Consohdated  X-Ray  Service  Corp. 

52255  Daquesne  Light  Co!  et  a!. 

52255  Maine  Yankee  Atomic  Power  Co 

52256  Pennsylvania  Power  &  Light  Co,  pt  ,\\ 

52256  South  Carolina  Electric  &  Cas  Co   et  A. 

52257  Virginia  Electric  Ik  Power  Co 

52257,         V\'isconsin  Electric  Power  C">   12  documents) 
52258 

Meetings: 

52253  Reactor  Safegu.artis  Advisory  C(;riiniittee  (2 
documents) 

52268      Meetings:  Sunshir^e  Act 

Safety  analysis  and  evaluation  reports;  availability, 
etc.: 

52254  University  of  California 

Occupational  Safety  and  Health  Administration 

NOTICES 

State  plrins:  stfindards  appioval,  etc: 

52240  .Mary':and 

Pension  and  Welfare  Benefit  Programs  Office 

NOTICES 

Em.plovee  benefit  plans;  prtvhilnled  transaction 
exemptions; 
52246         .Alaska  Teamsters-Emplojers  Pension  Trust 

52241  Kemper  Investors  Life  Insurance  Co. 

Postal  Rate  Commission 

NOTICES 

Post  office  closing:  petitions  for  appeal: 
52260  Clark,  Ohio 

Rural  Electrification  Administration 

NOTICES 

Organizations,  functions,  and  authority  delegations: 
52204  Deputy  Administrator  et  al..  order  of  succession 


52204 
52205 

52205 


52268 


52218 


52258 


52259 


52261 


52159 


52261 


Soil  Conservation  Service 

NOTICES 

Fn\  ironnientid  statements:  availahilitv,  etc: 
Lov\er  SiKer  Creek  Watershed,  Calif. 
Rio  Grande  Village  RC&D  Measure.  Ohio 

Watershed  projects:  deauthorization  of  funds- 

Westfield  Ri\(,'r  Watershed.  Mass. 

Student  Financial  Assistance,  National 
Commission 

NOTICES 

Mt'ctings:  Sunshine  Act 

Textile  Agreements  Implementation  Committee 

NOTICES 

Export  visa  recjuirements:  certification,  etc.; 
I'aiwan 

Trade  Representative,  Office  of  United  States 

NOTICES 

Ceneral  Agreement  on  Tariffs  and  Trade; 
1  oncessions,  etc: 

Poland,  product  importation;  he<inngs  on  possible 

suspension 
(ieneralized  System  of  ('references: 

Articles  eligif)le  for  duty-free  treatment,  etc;. 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau; 
Customs  Service. 

United  States  Information  Agency 

NOTICES 

,\rt  objects,  importation  for  exhibitions: 

■The  Vatican  Collections:  The  Papacy  and  .Art" 

Veterans  Administration 

RULES 

Loan  guaranty: 
Home  and  condominium  loans:  maximum 
permissible  interest  rates 

NOTICES 

Agenf:y  forms  submitted  to  OMB  for  review 


Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  oruiiriizations.  Liniis'eu  trading 
privileges: 
52261  Boston  Stock  Kxchanpe,  Inc 

Small  Business  Administration 

NOTICES 

Applications,  etc.;  I 

52261  First  Western  SHLC.  Inr: 


UMI 


Federal  Register  /  Vol.  47.  No.  224  /  P>iday,  Xovembur  19.  1982  /  Contents 


VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  \he  parts  affected  this  month  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue 


5  CFR 
Proposed  Rules: 

1201  

7  CFR 

271 

272 

52184 

52328 

52328 

52328 

52328 

52328 

52115 

52116 

52116 

201    

...     52340 

308 

38  CFR 

36 

40  CFR 

125  

.,,     52146 
...     52159 
,      5'290 

273 

277 

281 : 

905 

907 

910 , 

423 

43  CFR 

Subtitle  A , 

44  CFR 

64  (2  aocuments) 

65  (2  documents) 

70  (t  7  documentsi 

205  

Proposed  Rules: 

67  (2  documents) 

47  CFR 
Proposed  Rules: 

90 

50  CFR 

32  12  documents) 

33 

..      52200 
..-,     52388 

52160, 

1823 

52117 

52^62 

1861 

52117 

52154, 

1942 

52117 

59165 

1951 

52117 

c,2-'  67 

1990 

52117 

52176 
52177 

52201, 
52202 

Proposed  Rules: 

272 

273 

1065 

12  CFR 

614 

52185 

52185 

52189 

52125 

14  CFR 

253 

Proposed  Rules: 

252 

52123 

521  90 

52203 

62176, 

253  (2  documents) 

-      52190. 
52191 

52181 
52178 

16  CFR 

305  (2  documents)  . 

.,,   52135. 

52136 

Proposed  Rules: 

13 

52192 

19  CFR 

12 

Ill  

52137 

52138 

144 

52139 

Proposed  Rules: 

141  

52193 

20  CFR 

Proposed  Rules: 

626 

655 

52197 

52198 

21  CFR 

74  (2  documents) 

81  (3  documents)  .    . 

82  (2  documents) 

52140. 
52145 
,.     52140, 
52145 
52140 

558 

52145 
52145 

Proposed  Rules: 

148 

358  (4  documents)    , 

52199 

,      52200 

27  CFR 

Proposed  Rules: 

9 

52200 

30  CFR 

221 

52396 

Proposed  Rules: 

221 

52397 

34  CFR 

298 

52368 

37  CFR 

74 

76 

78 

200 

52340 

52340 

52340 

52340 

■% 


I 


»-., 


VOL 


4  7 


Rule 


ISS 


N  O 


1   9 


1982 


UMI 


This   sectK 
contains   n 
general   ap 
of   which   I 
the   Code 
published 
use.    151 
The   Code 
by   the   Su 
Prices   of 
first    FEDE 
month. 


DEPARTt 
Agricuitu 
7  CFR  Pa 

I  Orange.  G 
Regulatior 

Oranges, 
Tangelos 
Amendmi 
Requirerr 

agency:  / 

l:sda. 
action:  a 

SUMMARY 

minimum 
fresh  dorr 
tangerine; 
in  diamet' 
15  to  N'ov 
allows  an 
tangerinei 
condition 
available 
growei  s  a 

EFFECTIVI 
FOR  FURTl 

William  I 
F8.V.  AMI 

20250.  tel( 

SUPPLEME 

final  actic 
USDA  pre 
12291  and 
"nonmajo 
Adminisfi 
Service,  h 
will  not  h 
impact  on 
entities.  7 
promote  c 
Dancy  tai 
producers 
affect  cos 
handlers. 


52115 


Rules  and  Regulations 
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This   section   of   the   FEDERAL   REGISTER 
contains   regulatory   documents   having 
general   applicability  and   legal   effect,   most 
of  which   are   keyed   to   and   codified   in 
the  Code   of   Federal   Regulations,   which   is 
published   under   50   titles   pursuant   to   44 
use.    1510. 

The   Code   of   Federal   Regulations   is   sold 
by   the   Superintendent   of   Documents, 
Prices  of   new   books   are   listed   in   the 
first   FEDERAL    REGISTER    issue   of   each 
month.       tijne  between 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  905 

!  Orange,  Grapefruit,  Tangerine  and  Tangelo 
Regulation  6,  Amdt.  15] 

Oranges,  Grapefruit,  Tangerines  and 
Tangelos  Grown  In  Florida; 
Amendment  of  Tangerine  Size 
Requirements 

AGENCY:  Agricultural  Marketing  Service, 
L?SDA. 

action:  Amendment  to  final  rule 

summary:  This  amendment  lowers  the 
minimum  size  requirement  applicable  to 
fresh  domestic  shipments  of  Dancy 
tangerines  from  2^i6  inches  to  2*\k  inches 
in  diameter  during  the  period  November 
15  to  November  28,  1982.  This  action 
allows  an  increase  in  the  supply  of 
tangerines  in  recognition  of  demand 
conditions  and  the  size  composition  of 
available  supply  in  the  interest  of 
growers  and  consumers. 

EFFECTIVE  HATE:  November  15.  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Doyle.  Chief,  Fruit  Brancii, 
FScV.  AMS,  USDA,  Washington.  D.C. 
20250.  telephone  (202)  447-5975. 

SUPPLEMENTARY  INFORMATION:  This 

fmal  action  has  been  reviewed  under 
USDA  procedures  and  E.xecutive  Order 
12291  and  has  been  designated  a 
"nonmaior"  rule.  The  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  .small 
entities.  This  action  is  designed  to 
promote  orderly  marketing  of  the  Florida 
Dancy  tangerine  crop  for  the  benefit  of 
producers,  and  will  not  substantially 
affect  costs  for  the  directly  regulattnl 
handlers. 


This  amendment  is  issued  under  the 
marketing  agreement  and  Order  .No.  905 
j7  CFR  Part  905),  regulating  the  handling 
of  oranges,  grapefruit,  tangerines  and 
tangelos  grown  in  Florida.  The 
agreement  and  order  are  effective  un.iirr 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C  601- 
B74).  This  action  is  based  upon 
rpc:ommendations  and  informatioii 
submitted  by  the  Citrus  .administrative 
Committee,  and  upon  other  a\  ailable 
information.  It  is  hereby  found  that  the 
regulation  of  Florida  Dancy  tangerines, 
as  hereinafter  provided,  will  tend  to 
effectuate  the  declared  pohry  o!  'he  act. 

This  amendment  would  relax 
limitations  on  the  handling  of  Dancy 
tangerines  by  permitting  each  handler, 
during  the  period  November  15- 
November  28.  1982,  to  ship  210  size  (2+16 
inches)  Dancy  tangerines. 

The  committee  reports  that  the  total 
supply  of  Dancy  tangerines  is  limited 
and  there  is  a  need  to  augmeni  the  total 
a\'a;lablc  supply  by  permitting  shipment 
of  smaller  size  fruit.  .•\lso.  the  committee 
reports  that  demand  for  such  tangerines 
is  likely  to  increase  due  to  advance 
Thanskgiving  purchases.  Thus, 
relaxation  of  the  regulation  is  necessary 
to  rillow  a  greater  proportion  of  the 
available  supply  to  reach  the  niarkct. 

It  is  anticipated  that  during 
subsequent  weeks  larger  supplies  p' 
Dancy  tangerines  will  be  a\ailahlt>  for 
market  and  such  fruit,  left  on  the  trees. 
will  likely  attain  larger  sizes.  Hence,  this 
action  provides  for  the  resumption  of  the 
2'^ti  inch  minimum  size  for  Dancy 


tangerines  on  and  after  November  29, 
1982,  to  assure  availability  of  the  sizes 
preferred  by  consumers. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  iniiemaking,  and 
pkis'pone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  L'.SC.  553),  because  of  insuff;t„t  :V, 
time  between  the  date  when  information 
became  available  upon  which  this 
amendment  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
amendment  at  an  open  meeting.  This 
amendment  relieves  restrictions  on  the 
handling  of  Florida  Dancy  tangerines. 
Handlers  have  been  apprised  of  such 
provisions  and  the  effective  d.ales 

1  1st  of  Subjects  in  7  CFK  Fart  aO-'i 

Marketing  agreements  and  orders, 
Florida,  Grapefruit,  Oranges.  Tangelos, 

Tangerines. 

PART  905— [AMENDEDi 

Accordingly,  the  provisions  of 
§  905.306  (Orange,  Grapefruit.  Tangerine 
and  Tangelo  Regulation  6  (46  PR  60170: 
60411;  61441;  47  FR  589.  5912;  5699;  6248: 
7203;  10065;  21755;  2593.T  ^■i^r■,\:  44538; 
44704:  49951))  are  amentud  iiv  revising 
Table  I,  paragraph  (a)  to  read  as  follows: 

^  905.306     Orange,  Grapefruit.  T.T-.gp'mp 
and  Tangelo  Regulation  6 

(a)  *  •  ' 


Table  I 


Variety 

Regulation  perKX) 

Minmum 

yade 

Mm- 

•MTI 

(1) 

I2> 

P) 

m 

•                        • 

Tangerines: 

Dancy 

•                         « 

•                              • 

Nov.  15.  1982  to  Nov  28,  1982_. 

On  and  sllet  Nov  29.  1982  ."-. 

•                                                           • 

, US  f^   1 

• 
?«,, 

.._ us  No  1 „ 

• 

(Sees.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C.  601-674) 


V 


IJiilfd:  No\i'ni!)i'r  ih.  IMHJ. 
I).  S  Kuryloski, 
.  i(  /;/;,!,'  Pnvi  !i:!.  I  nut  and  Vegetable  Division,  Ajihcullural  Marketing  Sen-ice. 
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7  CFR  Part  907  | 

[Navel  Orange  Reg.  552:  Navel  Orange  Reg. 
551;Amdt.  11 

Navel  Oranges  Grown  In  Arizona  and 
Designated  Part  of  California; 
Limitation  of  IHandling 

AGENCY:  Ayriculturdl  Marketing  Service, 
USDA. 

ACTION:  Finril  rule. 


summary:  This  regulation  establisiies 

the  quantity  of  fresh  California-Arizona 
navel  oranges  that  may  be  shipped  to 
market  during  the  period  November  19- 
25,  1982.  anti  increases  the  quantity  of 
such  oranges  that  may  be  so  shipped 
during  the  period  November  12-18,  1982. 
Such  action  is  needed  to  provide  for 
orderly  marketing  of  fresh  navel  oranges 
for  the  periods  specified  due  to  the 
marketing  situation  confronting  the 
orange  industry. 

DATES:  This  regulation  becomes 
effective  November  19. 1982,  and  the 

amendment  is  effecti\e  for  the  period 
November  12-18.  1982, 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Doyle,  2(12-447-5975. 

SUPPLEMENTARY  INFORMATION: 

Findings 

This  rule  has  liivn  reviewed  under 
USDA  procedures  and  Executive  Order 
12291  and  has  been  designated  a  "non- 
major"  rule.  The  Deputy  Administrator, 
Agricultural  Marketing  Ser\-ice,  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  is  designed  to  promote 
orderly  marketing  of  the  California- 
Arizona  navel  orange  crop  for  the 
benefit  of  producers  and  will  not 
substantially  affect  costs  for  the  directly 
regulated  handlers. 

This  regulation  and  amendment  are 
issued  under  the  marketing  agreement, 
as  amended,  and  Order  No.  907.  as 
amended  (7  CFR  Part  907).  regulating  the 
handling  of  navel  oranges  grown  in 
Arizona  and  designated  part  of 
California.  The  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  19;r,  as 
amended  (7  U.S.C.  601-674).  The  action 
is  based  upon  the  recommendation  and 
information  submitted  by  the  Navel 
Orange  Administrative  Committee  and 
upon  other  available  information.  It  is 
hereby  found  that  this  action  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

This  action  is  consistent  with  the 
marketing  policy  for  1982-83.  The 


marketing  policy  was  recommended  by 
the  committee  following  discussion  at  a 
public  meeting  on  September  21,  1982. 
The  committee  met  again  publicly  on 
November  16,  1982  at  Los  Angeles, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended  a  quantity  of 
navel  oranges  deemed  advisable  to  be 
handled  during  the  specified  weeks.  The 
committee  reports  the  demand  for  navel 
oranges  is  improving. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  the 
information  became  available  upon 
which  this  regulation  and  amendment 
are  based  and  the  effective  date 
necessary  to  effectuate  the  declared 
policy  of  the  Act.  Interested  persons 
were  given  an  opportunity  to  submit 
information  and  views  on  the  regulation 
at  an  open  meeting,  and  the  amendment 
relieves  restrictions  on  the  handling  of 
navel  oranges.  It  is  necessary  to 
effectuate  the  declared  purposes  of  the 
Act  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  907 

Marketing  agreements  and  orders, 
California,  Arizona,  Oranges  (navel). 

PART  907— (AMENDED) 

1.  Section  907.852  is  added  as  follows: 

5  907.852     Navel  Orange  Reg.  552. 

The  quantities  of  navel  oranges  grown 
in  Arizona  and  California  which  may  be 
handled  during  the  period  November  19, 
1982.  through  November  25, 1982,  are 
established  as  follows: 

(1)  District  1: 1,012.000  cartons; 

(2)  District  2:  Unlimited  cartons; 

(3)  District  3:  SB.OtX)  cartons; 

(4)  District  4:  Unlimited  cartons. 

2.  Section  907.851  (1 )  through  (4)  Nave! 
Orange  Regulation  551  (47  FR  51553)  are 
revised  to  read: 

;!  907.851     Navel  Orange  Reg.  551. 


(1)  District  1: 1,175,000  cartons; 

(2)  District  2:  Unlimited  cartons; 

(3)  District  3: 125,000  cartons; 

(4)  District  4:  Unlimited  cartons. 

(Sens.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-074) 


Dated:  November  17,  1982. 

D.  S.  Kuryloski, 

Actiiii;  Dirrrtor.  Fruit  and  Vi'\;ftabif  Division. 
Agricultural  Marketing  Service. 

(KR  [)..r  W-,118"3  Kili-il  1  l-lB-8i  B:45  amj 
BILLING  CODE  3410-02-M 


7  CFR  Part  910 

I  Lemon  Reg.  386;  Lemon  Reg.  385,  Amdt.  1 1 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

AGENCY:  A,i3ricu!tural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 

summary:  This  action  establishes  the 

quantity  of  California-Arizona  lemons 
that  may  be  shipped  to  the  fresh  market 
during  the  period  November  21-27, 1982. 
and  increases  the  quantity  of  lemons 
that  may  be  shipped  during  the  period 
November  14-20,  1982.  Such  action  is 
needed  to  provide  for  orderly  marketing 
of  fresh  lemons  for  the  periods  specified 
due  to  the  marketing  situation 
confronting  the  lemon  industry. 

EFFECTIVE  DATES:  The  regulation 
becomes  effective  November  21,  1982, 
and  the  amendment  is  effective  for  the 
period  November  14-20,  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  j   Dovle,  Chief,  Fruit  Branch, 
F&V.  AMS  U'SD,\,  Washington,  DC 
20250,  telephone  202--t47-5975. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291,  and  has  been 
designated  a  "non-major"  rule.  The 
Deputy  Administrator,  Agricultural 
Marketing  Service,  has  determined  that 
this  action  will  not  have  a  significanl 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action  is 
designed  to  promote  orderly  marketing 
of  the  California-Arizona  lemon  crop  for 
the  benefit  of  producers,  and  will  not 
substantially  affect  costs  for  the  directly 
regulated  handlers. 

This  final  rule  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910).  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona, 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  [7  U.S.C.  601-674). 
The  action  is  based  upon  the 
recommendations  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  hereby  found  that  this 
action  will  tend  to  effectuate  the 
declared  policy  of  the  act. 
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This  action  is  consistent  with  the 
marketing  policy  for  1981-82.  The 
marketing  policy  was  recommended  by 
the  committee  following  discussion  at  a 
public  meeting  on  July  6.  1962.  The 
committee  met  again  publicly  on 
November  16,  1982,  at  Los  Angeles, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommend  a  quantity  of 
lemons  deemed  advisable  to  be  handled 
during  the  specified  weeks.  The 
committee  reports  the  demand  for 
lemons  conbnues  good. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
mterest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  and  amendment  are  based 
and  the  effective  dale  necessary  to 
effectuate  the  declared  policy  of  the  act. 
Interested  persons  were  given  an 
opportunity  to  submit  information  and 
\  lews  on  the  regulation  at  an  open 
meeting,  an  the  amendment  relieves 
restrictions  on  the  handling  of  lemons.  It 
IS  necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
pffective  times. 

List  of  Subjects  in  7  CFR  Part  910 

Mt'.rketing  agreements  and  ordi  rs. 
California,  Ariz:)na,  Lemons. 

PART  910— (AMENDED) 

1    Section  910.688  is  added  as  follows: 

§910.686    Lemon  Regulation  386. 

The  quantity  of  lemoni,  grown  m 
California  and  Arizona  which  may  be 
handled  during  the  period  November  21. 
19«2,  thr(,i;,L;h  November  27.  1982.  is 
established  at  200,0(X)  cartons 

2.  Section  910.685  l^nion  Regulation 
385  (47  FR  51347)  is  revised  to  read  as 
follows: 

§910.685     Lemon  Regulation  335 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  he 
handled  dunng  the  period  November  14, 
1982,  through  November  20.  1982.  is 
established  at  250,000  cartons. 

(Sees.  1-19.  48  Slat.  31,  as  amended;  7  D.S.C. 

ooi-fr^j 


Dated:  Novemljcr  17.  1982 

D.  S.  Kuryloski. 

Acting  Director.  Fruit  and  VeiU'lubh'  Da  i^ion. 
Agricultural  Marketing  Servii?e. 
ihKDoi    m:  3;nuMl«iii    m  «2,  it  M^mj 
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Farmers  Home  Administration 

7  CFR  Parts  1823,  1861,  1942,  1951. 
and  1990 

Servicing  of  Community  Program 
Loans  and  Grants 

agency:  Farmers  flomc  Administration, 
L'SDA 

action:  Final  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  revises  and 
redesignates  its  repulafions  pertaining  to 
the  servicing  of  Community  Programs 
Loans  and  Grants.  This  action  results 
from  an  internal  reorganization  where 
certain  loan  and  grant  servicing 
functions  have  been  transferred  from 
county  to  district  offices.  The  intended 
effects  of  this  action  are  to  clarify 
certain  sections  for  easier  understanding 
and  provide  a  more  effective  and 
efficient  method  of  assisting  borrowers 
and  grantees  m  all  servicing  functions. 
EFFECTIVE  DATE;  November  19.  !yB2. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harry  Puffenberger,  Loan  Offii.  r:- 
Community  Facilities  Loan  Division, 
Farmers  Home  .Administration,  U.S. 
Department  of  Agriculture,  Room  6304. 
Washington,  DC  2Vi2^Q  telephone:  (202) 
382-1 4 W, 

SUPPLEMENTARY  INFORMATION:  Tbis 

action  has  bren  reviewed  under  USDA 
procedures  established  in  Secretary's 
Memorandum  1512-1  which  implements 
Executive  Order  122'tl  and  has  been 
determined  to  be  "nonmajor'  . 
This  action  has  been  determined 
nonmajor"  since  tlie  annual  effect  on 
ilie  economy  is  less  than  $100  million 
,ind  there  will  be  no  increase  in  costs  or 
(lines  for  individuals,  organizations  or 
nthei  gove'^nment  agencies  affected. 
There  will  be  no  significant  adverse 
effects  on  competition.  cn:ployment, 
inM^stnient,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterpnses  to  compete  wilh  foreign- 
based  enterprises  m  domestic  or  (  xporl 
markets.  Charles  W,  Shum.in, 
Administralor,  has  determined  ihal  this 
.11  tion  will  not  have  a  significant 
economic  impact  on  a  substantial 
numl)er  of  small  entities  because  thf 
changes  will  have  htlle  or  no  effect  on 
any  stale  or  local  }:overnnienl  ri'Ctiving 
>;r.ints  from  thi'  l-'inH.A.  since  this  action 


involves  the  servicing  functions  of 
fma.naal  assistance  previously  made 

Fmll.'X  is  revising  and  n  d('.i>inating 
its  regulations  concennns  ser\  ,i  ing  of 
Community  Prneram  li),:ns  .md  j^rants 
from  Subpart  F  of  Part  1861  to  a  new 
Subpart  E  of  Part  1S51  of  Chapter  XVtfl 
Title  7,  Code  of  FpdiTal  RppulaDons 

The  present  FmH.A  servicing 
regulations  need  to  be  reamnged.  and 
in  some  instances  clarified,  for  easier 
understanding  by  the  Servicing  Office 
This  is  being  accomplished  because  of 
certain  servicing  functions  which  have 
been  transferred  from  the  county  to 
district  offices  In  addition,  certain 
changes  in  interest  rates  charged  to 
eligible  and  ineligible  applicants  in 
transfers  and  assumptions  are  being 
made.  This  will  result  in  uniformity  of 
interest  rates  charged  to  both  public 
bodies  and  non-profit  organizations  and 
be  consistent  with  the  rates  charged  to 
Community  Program  borrowers. 

Other  than  this  action,  the  alternative 
would  be  to  take  no  action.  However,  to 
do  so  would  leave  the  present  regulation 
in  a  status  which  would  not  address  the 
duties  transferred  from  the  county  to 
district  offices,  and  leave  the  regulation 
format  in  a  less  than  desirable 
arrangement. 

FmHA  has  reviewed  these  changes 
and  determined  that  they  are  cost- 
effective  since  they  will  provide  for 
more  efficient  servicing  actions  while 
reducing  FmHA  administrative  costs. 

The  FmliA  programs  and  projects 
which  are  affected  by  this  regulation  are 
subject  to  State  and  local  clearinghouse 
review  in  the  manner  delineated  in 
FmHA  Instruction  1901 -H. 

This  action  affects  the  following 
programs  as  listed  in  the  Functional 
Index  of  the  Catalog  of  Federal 
Domestic  Assistance:  10.408 — Grazing 
Association  Loans.  10.409 — Irrigation. 
Drainage  and  other  Soil  and  Water 
Consei-vation  Loans.  10.414 — Resource 
Conservation  and  Development  Loans, 
10.418 — Water  and  Waste  Di.sposal 
Systems  for  Rural  Communities. 
10.419 — Watershed  Protection  and  Flood 
Prevention  Loans,  10.421 — Indian  Tribt^ 
and  Tribal  Corporation  Loans.  10.423 — 
Community  Facilities  Loans.  10.424 — 
Industrial  Development  Grants.  10.43(>— 
Energy  Impacted  Area  Development 
Assistance  Program. 

This  document  has  been  reviewed  in 
accordance  with  "  (  FH  I'.irt  vmi 
Subpart  {].  "FiiM   rirn->r;:,i    inp.il 
Statements.    It  i.s  the  lii'N'rniin.itinn  ot 
FmHA  that  thiS  artion  does  nol 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  in  accordance 
with  the  National  Environmental  Policy 


.;f 


VOL 


52118        Federal  Register  /  Vol.  47,  No.  224  /  Friday,  November  19,  1982  /  Rules  and  Regulations 


Act  of  1969,  Pub.  L.  91-190,  an 
Environmental  Impact  Statement  is  not 
required.  i 

Background 

A  proposed  rule  was  published  in  the 
Federal  Register  (47  FR  11521)  on  March 
17.  1982.  That  proposed  rule  provided  for 
a  60-day  comment  period  through  May 
17,  1982.  Six  written  comments  were 
received  and  this  final  rule  reflects 
FmHA's  consideration  of  all  of  these 
comments.  The  following  is  a  discussion 
of  the  comments  received: 

One  comment  expressed  concern  that 
the  servicing  of  Grazing  Association 
Loans,  Irrigation.  Drainage  and  other 
Soil  and  Water  Conservation  Loans,  and 
Indian  Tribes  and  Tribal  Corporation 
Loans  should  continue  to  be  performed 
in  the  County  Office.  The  intent  of  this 
regulation  is  to  keep  the  servicing 
functions  of  these  loans  in  the  County 
Office.  We  believe  that  the  regulation  is 
clear  on  this  item  and  the  term 
"Servicing  Office"  is  defined  in  section 
1951.203  as  the  "District  or  County 
Office  responsible  for  the  immediate 
servicing  functions  of  the  borrower  or 
grantee." 

Section  1951.204.  One  comment  from 
the  Department  of  Justice  suggested  the 
inclusion  of  three  additional 
nondiscrimination  statutes  in  this 
section.  We  agree  that  reference  should 
be  made  to  Title  IX  of  the  Education 
.Amendments  of  1972  (20  U.S.C.  1681  et 
seq  ]  and  Section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended 
(29  U.S.C.  794).  and  these  are  included  in 
the  final  rule.  However,  we  do  not  see 
the  need  to  refer  to  the  Equal  Credit 
Oppfirtunity  Act  of  1974,  as  amended  (15 
L'.S.C  1691  et  seq. ).  since  this  act 
prohibits  discrimination  in  credit 
transaction  and  imposes  various 
requirements  on  lenders.  The  purpose  of 
Section  1951.204  is  to  prohibit 
discrimination  in  the  use  of  the  security 
property  being  conveyed  by  obtaining 
the  transferee's  agreement  to  abide  by 
tne  various  Federal  nondiscrimination 
r^•quIrement3. 

Section  1951,207(ci)fl),  One  comment 
stated  that  we  should  be  more  specific 
concerning  what  is  to  be  kept  in  the 
borrower's  file  regarding  other 
insurance  policies.  The  final  rule  has 
been  clarified. 

Section  1951.210,  One  comment  was 
received,  stating  that  we  should  be 
"positive"  rather  than  "negative"  in 
indicating  what  FmHA's  policy  is  in 
regard  to  transfers  and  assumptions.  We 
agree  and  have  reworded  this  section. 

Section  1951.210(b)(2)(ii).  In  the  cases 
where  transfers  of  security  are  made 


and  the  transferor  is  to  be  relieved  of 
liability,  one  comment  suggested  that 
the  County  Committee  Certification  be 
deleted.  Since  the  Consolidated  Farm 
and  Rural  Development  Act,  as 
amended,  contains  the  requirement  for 
County  Committee  Certification  in  the 
release  of  liability,  the  section  must 
remain  as  written. 

Section  1951.211(a)(4).  Two  comments 
were  received  regarding  the  approvals 
required  by  a  majority  of  the  members 
of  both  organizations  involved  in 
proposed  mergers.  The  comments 
requested  that  this  requirement  be 
relaxed.  This  section  has  been  revised 
to  require  that  the  membership  of  each 
organization  need  only  be  made  aware 
of  the  proposed  merger,  and  that  there  is 
compliance  with  applicable  State  law. 

In  addition  to  these  changes  FmHA's 
review  of  the  proposal  resulted  in  the 
following  revisions: 

Section  1951.206.  This  paragraph  has 
been  revised  to  allow  the  State  Director 
to  redelegate  authority  to  the 
appropriate  designee  rather  than  the 
Program  Chief. 

Section  1951.207(b)(l)(i).  In  the 
distribution  of  extra  payments,  a  change 
is  made  to  apply  payments  to  the 
account  secured  by  the  lowest  priority 
of  lien.  We  believe  that  this  change 
would  allow  FmHA  to  maintain  a 
stronger  lien  position  when  other 
lenders  are  involved. 

Section  1951.207(e)(2).  This  pdra^raph 
is  revised  to  include  the  giving  of  parity 
position.  Section  1951.207(e)(l)(xi)  has 
been  added  to  indicate  that  ascertaining 
the  existence  and  obtaining  consent  of 
other  security  interests  are  necessary  in 
parity  requests. 

Section  1951.207(a)(2).  This  paragraph 
contains  a  clarification  that  FmHA's 
consent  on  Form  FmHA  465-1  will  be 
signed  concurrently  with  Form  FmHA 
460-2. 

Section  1951, 207(h).  This  p^raaraph 
has  been  revised  to  permit  the  State 
Director  to  authorize  in  whole  or  part,  a 
facility  to  be  operated,  maintained  or 
managed,  by  a  third  party  under 
contract,  management  agreement,  or 
written  lease.  This  revision  will  enable 
FmHA  to  work  more  effectively  with 
borrowers  who  are  not  necessarily  in  a 
problem  situation. 

Section  1951.207(1).  An  addition  to  this 
paragraph  is  made  to  include  a  notation 
on  Form  FmHA  190,5-10,  "Management 
System  Card-Association,"  showing 
necessary  servicing  action  in 
membership  liability. 

Section  1951,209(b)(6).  This  paragraph 
is  added  to  require  that  property  which 
is  acquired  in  whole  or  part  through  the 


use  of  grant  funds  shall  be  disposed  of 
in  accordance  with  the  grant  agreement. 

Section  1951.210(b)(2)(ii).  In  instances 
where  transfers  are  made  to  eligible 
applicants,  the  required  determinations 
are  made  and  the  transferor  is  to  be 
released  from  liability,  a  clarification  is 
added  to  this  paragraph  to  indicate  that 
any  balance  remaining  on  the 
transferor's  debt  will  be  charged  off. 

Section  1951, 210(c)(3).  This  paragraph 
is  revised  in  respect  to  the  interest  rate 
charged  to  ineligible  transferees  of 
security  property.  The  revision  allows 
for  the  interest  rate  specified  in  the  note 
of  the  transferor  or  the  market  rate  for 
Community  Programs,  whichever  is 
greater.  This  revision  strengthens  the 
conditions  whereby  ineligible  applicants 
should  not  qualify  for  a  lower  rate  than 
that  charged  to  eligible  applicants. 

Section  1951.210(d)(3).  In  cases  where 
proposed  transfers  and  assumptions  are 
required  to  be  submitted  to  the  National 
Office,  the  addition  of  the  reference  to 
§  1951.210(b)(1)  is  made.  The  final  rule 
now  requires  that  proposals  for 
transfers  and  assumptions  which  are  on 
more  liberal,  terms  than  those  set  forth 
for  both  eligible  and  ineligible 
applicants  are  to  be  forwarded  to  the 
.National  Office. 

Information  collection  requirements 
contained  in  this  regulation 
(§§  1951.207(n(3)(i),  1951.207(n(3)(ii)  and 
1951.210(c)(3)(i))  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  the  provisions  of  44  U.S.C. 
Chapter  35  and  have  been  assigned 
OMB  number  0575-0066. 

List  of  Subjects  in  7  CFR  Part  1951 

Account  servicing.  Grant  prdgrains- 


11 1  serv 
ind  CO 


housing  and  community  dtnclupment. 
Loan  programs — housing  and 
coniniunity  development.  Reporting 
ri'(]iiirpments.  Rural  areas. 

Accordingly.  FmHA  amends  Chapter 
XVIII,  Title  7,  Code  of  Federal 
Regulations  as  follows: 

PART  1823— ASSOCIATION  LOANS 
AND  GRANTS— COMMUNITY 
FACILITIES,  DEVELOPMENT, 
CONSERVATION,  UTILIZATION 

Subpart  B — Association  Loans  for 
Shift-ln-Land-Use  Projects 

§  1823.66    [Amended] 

1.  Section  1823.66  is  amended  by 
changing  the  reference  from  "Subpart  C 
of  Part  1861"  to  "Subpart  E  of  Part  1951." 
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Subpart  i— Processing  Loans  to 
Associations  (Except  for  Domestic 
Water  and  Waste  Disposal) 

§  1823.260    [Amended] 

2.  Section  1823.280  is  amended  by 
changing  the  reference  from  "Subpart  F 
of  Part  1861"  to  "Subpart  E  of  Part  1951." 

Subpart  N— Loans  to  indian  Tribes  and 
Tribal  Corporations 

§  1823.415     [Amended] 

3.  Section  1823.415  is  amended  by 
changing  the  reference  in  Hne  4  from 
"Subpart  F  of  Part  1861'  to  "Subpart  E 
of  Part  1951." 

PART  1942— ASSOCIATIONS 

Subpart  A — Community  Facility  Loans 

§  1942.13    [Amended] 

4.  Section  1942.13  is  amended  by 
changing  the  reference  from  "Subpart  F 
of  Part  1861  of  this  Chapter  (FmHA 
Instruction  451.5)"  to  "Subpart  E  of  Part 
1951  of  this  Chapter." 

§  1942.17    [Amended] 

5.  Section  1942.17(r](5]  is  amended  by 
changing  the  reference  from  "Subpart  F 
of  Part  1861  of  this  Chapter  {FmHA 
Instruction  451.5)"  to  "Subpart  E  of  Part 
1951." 

Subpart  G— Industrial  Development 
Grants 

§  1942.320    [Amended] 

6.  Section  1942.320  is  amended  by 
changing  the  reference  from  "Subpart  F 
of  Part  1861  of  this  Chapter  (FmHA 
Instruction  451.5)"  to  "Subpart  E  of  Part 
1951  of  this  Chapter." 

Subpart  H— Development  Grants  for 
Community  Domestic  Water  and 
Waste  Disposal  Systems 

§  1942.365    [Amended] 

7.  Section  1942.365  is  amended  by 
changing  the  reference  from  "Paragraph 
XIV  of  FmHA  Instruction  451.5"  to' 

"§  1951.215  of  Subpart  E  of  Part  1951  of 
this  Chapter." 

Subpart  I— Resource  Conservation 
and  Development  (RCD)  Loans  and 
Watershed  (WS)  Loans  and  Watershed 
Advances 

§  1942.423     [Amended] 

8.  Section  1942.423  is  amended  by 
changing  the  reference  from  "FmFl.A 
Instructions  451.5  and  1955-A"  to 
"Subpart  E  of  Part  1951  .ind  Subpart  A 
of  Part  1955." 

9.  Subpart  F  of  Part  1861  is  revised 
and  redesignated  to  a  new  Subpart  F.  nf 
Part  1951  which  reads  as  follows: 


PART  1951— SERVICING  AND 
COLLECTIONS 


Subpart  E — Servicing  of  Community 
Program  Loans  and  Grants 

Sec. 

1951.201  Purpose. 

1951.202  Objectives. 

1951.203  Definitions. 

1951.204  Nondiscrimi.nation. 

1951.205  Present  market  \alue 
determination. 

1951.206  Redelegation  of  author.ly. 

1951.207  General  servicing  actions. 

1951.208  Liquidation  of  secunty. 

1951.209  Sale  or  exchange  of  secunty 
property. 

1951.210  Transfer  of  security  and 
assumption  of  loans. 

1951.211  Mergers. 

1951.212  Special  provisions  applicable  to 
Economic  Opportunity  (EO)  Cooperative 
loans. 

1951.213  Care,  management  and  disposal  of 
acquired  property, 

1951.214  Water  and  waste  disposal  systems 
which  have  become  part  of  an  urban 
area. 

1951.215  Water  and  waste  disposal, 
industrial  development,  energy  impacted 
area  development  assistance  and  other 
grants. 

19.51,216  State  Director's  Additional 
authorizations  and  guidance. 

1951.217  Payment  in  full. 

1951.218  Stiite  supplements. 

1951.219  Forms. 

1951.220  Servicing  public  bodies. 

1951.221  1951  2.50  [Reserved) 

Subpart  E— Servicing  of  Community 
Program  Loans  and  Grants 

§  1951.201     Purpose. 

This  Subpart  prescribes  the  policies, 
authorizations,  and  procedures  for 
servicing  Community  Water  and  Waste 
Disposal  System  loans  and  grants, 
Community  Facility  Loans,  Industrial 
Development  grants,  loans  for  Grazing 
and  other  shift-ln-land  use  projects, 
Association  Recreation  loans. 
Association  Irrigation  and  Drainage 
loans,  Watershed  loans  and  advances. 
Resource  Conservation  and 
Development  loans.  Economic 
Opportunity  Cooperative  loans,  loans  to 
Imii.in  Tribes  and  Tribal  Corporations, 
Inans  to  Timber  Development 
Organizations.  Rural  Renewal  loans  and 
Energy  Impacted  .Area  Development 
Assistance  Program  grants. 

§  1951.202     Objectives. 

Loan  and  grant  servicing  functions  are 
directed  toward  assisting  recipients  to 
meet  the  objectives  of  the  loans  and 
grants,  repaying  lo.ins  on  schedule. 
complying  with  agreem.ents,  and 
protecting  the  Farmers  Home 


Administration's  (Fm.HA)  financial 
interest. 

§  1951.203    Definitions. 

(a)  Approval  official.  An  official  who 
has  been  delegated  loan  and/or  grant 
approval  authorities  within  applicable 
programs,  subject  to  the  dollar 
limitations  of  Exhibits  B  and  C  of  Part 
1901,  Subpart  A. 

(b)  Assumption  of  debt.  The  means  by 
which  one  party  agrees  to  legally  bind 
itself  to  pay  the  debt  incurred  by 
another. 

(c)  Eligible  applicant  An  entity  that 
would  be  legally  qualified  for  fmancial 
assistance  under  the  particular  loan  or 
grant  program  involved  in  the  servicing 
action. 

(d)  Ineligible  applicant.  An  entity  or 
individual  that  would  be  considered  not 
eligible  for  fmancial  assistance  under 
the  particular  loan  or  grant  program 
involved  in  the  servicing  action. 

(e)  Servicing  office.  The  District  or 
County  Office  responsible  for  the 
immediate  servicing  functions  of  the 
borrower  or  grantee. 

§  1951.204     Nondiscrimination. 

Each  instrument  of  conveyance 
required  for  a  servicing  action  (Transfer, 
assumption,  sale,  etc.)  under  this 
Subpart  will  contain  the  following 
covenant:  "The  property  described 
herein  was  obtained  or  improved 
through  Federal  financial  assistance. 
This  property  is  subject  to  the 
provisions  of  title  VI  of  the  Civil  Rights 
Act  of  1964,  title  IX  of  the  Education 
Amendments  of  1972,  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
and  the  regulations  issued  pursuant 
thereto  for  so  long  as  the  property 
continues  to  be  used  for  the  same  or 
similar  purposes  for  which  the  Federal 
financial  assistance  was  extended." 

?  1951.205     Present  market  value 
determination. 

The  valbi;  of  security  to  be 
subordinated,  sold,  merged  or 
transferred  under  this  Subpart  is 
determined  by  the  approval  official  as 
follows; 

(a)  Security  representing  a  relatively 
small  portion  of  the  total  value  of  the 
security  property.  The  approval  official 
will  determine  that  the  real  estate  and 
chattels  are  disposed  of  at  a  reasonable 
price,  A  current  appraisal  report  may  be 
required. 

(b)  Security  representing  a  relatively 
large  portion  of  the  total  value  of  the 
security  property.  The  approval  official 
will  require  a  current  appraisal  report, 
and  the  sale  prices  of  the  real  estate  and 
chattels  disposed  of  will  at  least  equal 
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the  present  market  value,  as  determined 
by  this  appraisal. 

(c)  Appraisal  report.  If  required,  a 
current  appraisal  report  will  be 
completed  in  accordance  wnth  §  1942.3 
of  Subpart  A  of  Part  1942.  The  appraisal 
will  be  completed  by  a  qualified  FmKA 
employee  or  an  independent  appraiser 
as  determined  appropriate  by  the 
approval  official. 

§  1951.206    Redelegation  of  aut^ority. 

Servicing  functions  under  this  Subpart 
which  are  specifically  assigned  to  the 
State  Director  may  be  redelegated  in 
writing  to  the  appropriate  sufficiently 
trained  designee. 

§  1951.207    General  servicing  actions. 

(a)  Regular  payments.  Regular 
payments  for  Community  Program 
borrowers  are  all  payments  other  than 
extra  payments  and  refunds.  Regular 
payments  are  usually  derived  from 
facility  revenues,  and  do  not  include 
proceeds  from  the  sale  of  basic  chattel 
or  real  estate  security.  Regular 
payments  also  include  payments 
derived  from  sources  which  do  not 
decrease  the  value  of  the  government's 
security.  Regular  paymeats  for  Grazing 
Association,  Irrigation,  Drainage  and 
Other  Soil  and  Water  Conservation,  and 
Indian  Tribes  and  Tribal  Corporation 
loan  borrowers  are  defined  in 
§  1951.8(a)  of  Subpart  A  of  Part  1951. 

(1)  Distribution  of  regular  payment.'^ 
for  the  program  areas  covered  by  this 
regulation  are  made  as  follows: 

(i)  Community  Programs.  When  a 
borrower  owes  one  or  more  FmHA 
loans,  regular  payments  received  from 
the  facility  revenue  will  be  distributed  in 
accordance  with  the  following  priorities, 
except  as  otherwise  established  by  the 
note  or  bond. 

(A)  First,  to  FmHA  loans  in  proportion 
to  the  delinquencies  existing  on  each.  If 
the  payment  exceeds  the  amount  of  the 
delinquencies  on  each  loan,  the  excess 
should  be  distributed  according  to 
§1951.207(a)(lKi)(B). 

(B)  Second,  to  FmHA  loans  in 
proportion  to  the  approximate  amounts 
due  on  each.  If  the  payment  exceeds  the 
amount  due  on  each  loan  for  the  year, 
then  the  excess  should  be  distributed 
according  to  §1951.207(a)(l)(i)fC]. 

{CI  Third,  as  advance  payments  on 
FmHA  loans.  In  making  such 
distributions,  consider  the  principal 
balance  outstanding  on  each  loan,  the 
security  position  of  the  liens  secunng 
each  loan,  the  borrowers  request,  and 
related  circumstances, 

(ii)  Grazing  Association  Loans. 
Irrigation.  Drainage  and  other  Soil  and 
Water  Conservation  Loans,  and  Indian 
Tribes  and  Tribal  Corporation  Loans. 


Distribution  of  regular  payments  will  be 
made  according  to  §1951, 9(a)  of  Subpart 
A  of  Part  1951,  except  as  otherwise 
established  by  the  note  or  bond. 

(2)  Except  as  otherwise  established  by 
the  note  or  bond,  regular  payments  will 
be  applied. first  to  the  interest  accrued 
on  the  account  as  of  the  date  of  receipt 
of  the  payment.  Any  excess  will  be 
applied  to  the  principal  balance. 

(b)  Extra  payments.  Extra  payments 
for  Community  Program  borrowers  are 
derived  from  sale  of  basic  cha'tel  or  real 
estate  security:  refund  of  unused  loan 
funds;  cash  proceeds  of  real  property 
insurance  as  provided  in  S  1806.5(b)  of 
Subpart  A  of  Part  1806  (paragraph  V  B  of 
FmHA  Instruction  426,1];  and 
transactions  of  a  similar  nature  which 
reduce  the  value  of  basic  security.  Also, 
at  the  option  of  the  borrower,  regular 
facility  revenue  may  be  used  as  extra 
payments  when  regular  payments  are 
current. 

(1)  Distribution  of  extra  payments  for 
the  program  areas  covered  by  this 
regulation  are  as  follows: 

(i)  Community  Prograni'i  extra 
payments,  except  as  otherwise 
established  in  the  note  or  bond,  will  be 
.-applied  to  the  account  secured  by  the 
lowest  priority  of  lien  on  the  property 
from  which  the  extra  payment  was 
obtained.  When  the  payment  exceeds 
the  unpaid  balance  of  the  FmHA  lien 
having  the  lowest  prioritv.  the  balance 
of  such  payment  will  be  distributed  to 
the  FmHA  loan  having  the  next  highest 
priority.  The  amount  to  bo  applitnl  to 
principal  will  be  applied  to  the  final 
unpaid  installmentls). 

(ii)  Grazing  Association  Loans, 
Irrigation,  Drainage  and  other  Soil  and 
Water  Conservation  Loans,  and  Indian 
Tnbes  and  Tribal  Corporation  Loans. 
Distribution  of  extra  payments  will  be 
made  according  to  §1951, 9(b)  of  Subpart 
A  of  Part  1951. 

(2)  Application  of  extra  payments  for 
the  program  areas  covered  by  this 
regulation  are  as  follows: 

(i)  Community  Programs  extra 
payments  will  be  applied  first  to  interest 
accrued  to  the  date  of  the  receipt  and 
second  to  principal.  The  amount  applied 
to  principal  will  be  applied  to  the  final 
unpaid  installment(s). 

(iij  Grazing  Association  Loans, 
ItTigation.  Drainage  and  Other  Soil  and 
Water  Conservation  Loans,  and  Indian 
Tribes  and  Tribal  Corporation  Loans. 
Extra  payments  will  be  applied  in 
accordance  with  §  1951  nfb](2]  of 
Subpart  A  of  Part  1951. 

(c)  Collections.  Collections  are 
processed  according  to  Subpart  B  of  Part 
1951, 

(d)  Actions  by  FmHA  for  account  of 
borrower,  including  advances  for 


protection  of  security  of  lien.  (1) 
Community  Program  borrowers  shall 
continuously  maintain  adequate 
insurance  coverage  as  required  by  the 
loan  agreement  and  §  1942.17(j)(3)  of 
Subpart  A  of  Part  1942.  Ordinarily, 
FmHA  should  be  listed  as  mortgagee  on 
the  property  insurance  policies  when 
FmHA  has  a  lien  on  the  property. 
Insurance  coverage  should  be  monitored 
to  determine  that  adequate  policies  and 
bonds  are  in  force.  A  copy  of  the  fidelity 
bond(s)  should  be  maintained  in  the 
borrower's  case  file.  Other  insurance 
policies  are  not  required  to  be 
maintained  in  the  file.  Evidence  of 
adequate  insurance  must  be  furnished 
by  the  borrower.  For  all  other  types  of 
loans  covered  by  this  Subpart,  property 
insurance  will  be  serviced  according  to 
Subpart  A  of  Part  1806  (FmHA 
Instruction  426.1)  in  real  estate  mortgage 
cases  and  according  to  the  loan 
agreement  in  other  cases. 

(2)  Borrower's  real  property  taxes  are 
serviced  according  to  Part  1863  (FmHA 
Instruction  425.1).  If  State  statutes 
permit  a  personal  property  tax  lien  to 
have  priority  over  FmHA's  lien,  personal 
property  taxes  are  serviced  according  to 
§  1863.3  and  §  1863.4  of  Part  1863 
(paragraphs  III  and  IV  of  FmHA 
Instruction  425.1). 

(3)  The  State  Director  is  authorized  to 
approve  vouchers  to  pay  costs,  without 
regard  to  any  loan  or  total  indebtedness 
limitation,  to  preserve  and  protect  the 
security  (including  insurance),  or  the 
lien,  or  priority  of  the  lien  securing  the 
loan  or  other  indebtedness  owing  to  or 
insured  by  FmHA.  Vouchers  are 
prepared  in  an  original  and  two  copies 
using  Standard  Form  1034,  "Public 
Voucher  for  Purchases  and  Services 
Other  Than  Personal."  The  name  and 
address  of  the  party  to  whom  payment 
is  due  is  inserted  in  the  heading.  The 
amount  of  the  vouchered  items  is 
inserted  in  the  appropriate  spaces.  The 
notation  inserted  in  the  space  for 
description  of  the  services  includes  the 
purpose  of  the  payment,  the  location 
and  a  simple  description  of  the  property, 
the  name  and  case  number  of  the 
borrower,  and  the  fact  that  the  amount 
will  be  charged  to  the  borrower's 
account.  A  sample  notation  could  be  as 
follows: 

For  piiyment  of  water  rights  of  real 
property  in  (community),  (state),  (cane  no.) 
Ihxm  type  code)  inr  the  pprind  rif  lulv  15. 
1')      .  through  August  19     ,  to  be  i  harKivi  tn 
I  he  borrowers  loan  account 

After  the  voucher  has  been  approved 
by  the  State  Director,  the  original  with 
any  attached  reports  is  sent  to  the 
Finance  Office.  One  copy  is  held  in  the 
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borrower's  servicing  office  loan  docket 
and  one  copy  is  given  to  the  borrower. 
After  the  voucher  has  been  processed  in 
the  Finance  Office,  the  U.S.  Treasury 
Check  is  issued  to  the  appropriate  payee 
and  mailed  to  the  servicing  office  for 
delivery.  The  purpose  of  the  payment  is 
stated  on  each  check.  Any  amount 
advanced  is  entered  as  a  recoverable 
charge  pn  the  borrower's  account  in  the 
Finance  Office.  The  advance  bears 
interest  at  the  rate  specified  in  the  most 
recent  debt  instrument  under  which  the 
advance  is  authorized  to  be  made.  After 
the  check  is  issued,  Form  FmHA  451-26, 
"Transaction  Record,"  is  prepared  by 
the  Finance  Office  and  sent  to  the 
appropriate  servicing  office,  showing  the 
amount  of  the  recoverable  charge  and 
the  applicable  rate  of  interest.  Protective 
advances  are  not  to  be  used  as  a 
replacement  for  a  loan. 

(e)  Subordination  or  giving  parity 
position  of  security.  (1)  Request  for 
subordination  or  giving  parity  position. 
When  a  borrower  requests  FmHA  to 
subordinate  a  security  instrument  so 
that  another  creditor  or  lender  can 
refinance,  extend,  reamortize,  or 
increase  the  amount  of  a  prior  lien,  or  be 
on  parity  with,  or  place  a  lien  ahead  of 
the  FmHA  lien,  it  will  submit  a  written 
request  to  the  servicing  office  which 
may  be  Form  FmHA  465-1.  "Application 
for  Partial  Release,  Subordination  or 
Consent."  This  request  should  contam 
the  purpose  of  the  Subordination,  or 
parity  action,  exact  amount  of  money  or 
property  involved,  description  of 
security  property  involved,  type  of 
security  instrument,  name,  address,  line 
of  business  and  other  general 
information  pertaining  to  the  party  in 
favor  of  which  the  request  is  made,  and 
other  pertinent  information  which  will 
be  of  assistance  in  determining  need  for 
the  request.  Requests  for  subordination 
will  be  submitted  to  the  National  Office, 
except  that  the  approval  official  is 
authorized  to  execute  subordination  on 
Form  FmHA  460-2,  "Subordination  by 
the  Government,"  if  all  the  following 
requirements  and  conditions  are  met: 

(i)  The  amount  of  the  subordination 
does  not  exceed  the  official's  loan 
approval  authorizations  as  set  forth  in 
Exhibits  B  and  C  of  Subpart  A  of  Part 
1901. 

(ii)  The  borrower  is  unable  to 
refinance  the  FmHA  mortgage  on  terms 
which  the  borrower  can  reasonably  be 
expected  to  meet. 

(iii)  The  transaction  will  either  further 
the  objectives  for  which  the  FmHA  loan 
was  made  or  improve  the  borrower's 
debt-paying  ability  and.  in  either  case, 
result  in  the  FmHA  debt  being 
adequately  secured. 


(iv)  The  terms  and  conditions  of  the 
prior  lien  will  be  such  that  the  borrower 
can  reasonably  be  expected  to  meet 
them  as  well  as  all  other  debts. 

(v)  Any  proposed  development  work 
will  be  planned  and  performed 
according  to  Appendix  B  of  Subpart  A  of 
Part  1942  or  in  a  manner  directed  by  the 
creditor  which  reasonably  attains  the 
objectives  of  Subpart  A  of  Part  1942. 

(vi)  All  contracts,  pay  estimates,  and 
change  orders  will  be  reviewed  and 
concurred  in  by  the  FmHA  State 
Director. 

(\  ii)  In  case  of  land  purchase,  the 
FmHA  will  obtain  a  mortgage  on  the 
purchased  land. 

(viii)  When  the  transaction  involves 
more  than  SI. 000  and  the  appioval 
official  considers  it  necessary,  a  present 
market  value  appraisal  report  will  be 
obtained.  However,  a  current  appraisal 
report  need  not  be  obtained  if  there  is 
an  appraisal  report  not  over  one  year 
old  in  the  file  which  will  permit  the 
proper  determination  as  to  the  present 
market  value  of  the  total  property  after 
the  transaction. 

(i.\)  The  subordination  is  for  a  specific 
amount. 

(x)  The  proposed  action  will  not  so 
change  the  nature  of  the  borrower's 
activities  as  to  make  it  ineligible  for 
FmHA  loan  assistance. 

(xi)  In  requests  for  parity  position, 
FmHA  must  ascertain  the  existence  of 
any  other  outstanding  security  interests 
and  the  borrower  must  obtain  the 
necessary  consent  and  subordination  of 
all  concerned. 

(2)  Processing.  All  requests  for 
subordination  and  giving  parity  position. 
including  those  pertaining  to  pledges  of 
revenue,  but  excluding  those  affecting 
other  chattel  liens,  will  be  closed 
according  to  Officie  of  General  Counsel 
(OGCl  instructions.  FmHA's  consent  on 
Form  FmHA  465-1  will  be  signed 
concurrently  with  Form  FmHA  460-2. 
When  .National  Office  approval  is 
required  or  the  State  Director  desires 
advice  pertaining  to  the  request,  the 
borrower's  case  file  vmII  be  sent  to  the 
National  Office  and  will  include — 

(i)  Current  balance  sheet,  income 
statf^ment  and  budget  (budget  on  Form 
FmHA  442-2,  "Statement  of  Budget, 
Income,  and  Equity  ".  schedules  1  and  2); 

(ii)  Copy  of  propost.-d  lien; 

(iii)  Appraisal  report; 

(iv)  Borrower's  written  request  on 
Form  FmHA  465-1; 

(v)  OGC  opinion  on  the  request; 

(vi)  Exhibit  A  (available  in  any  FmHA 
Office)  of  this  Subpart,  appropriately 
completed,  includiny  recommendations 
and  comments  by  the  District  Director, 
Program  Chief,  and  State  Director;  and 


(vii)  Any  other  necessary  supporting 
information. 

(f)  Loan  reamortization.  (1)  The  Slate 
Director  is  authorized  to  approve 
reamortization  of  loans  for  borrowers 
having  a  delinquency  which  cannot  be 
brought  current  within  one  year  while 
maintaining  a  reasonable  reserve  when 
all  of  the  following  conditions  exist; 

(i)  The  debt(s)  to  be  reamortized  does 
not  exceed  the  State  Director's  loan 
approval  authorization. 

(ii)  The  borrower  has  demonstrated 
for  at  least  one  year  by  actual 
performance  or  has  presented  a  budget 
which  clearly  indicates  that  it  is  able  to 
meet  the  proposed  payment  schedule. 

(iii)  There  is  no  extension  of  the  final 
maturity  date. 

(2)  Proposals  for  reamortization 
exceeding  the  limits  set  in  §  1951.207(f) 
(1)  of  this  Subpart  and  those  evidenced 
by  notes  which  are  not  delinquent,  may 
be  reamortized  with  prior  approval  of 
the  National  Office.  Requests  forwarded 
to  the  National  Office  will  contain  the 
borrower's  current  case  file  which 
includes: 

(i)  Current  budget  and  cash  flow 
prepared  on  Form  FmHA  442-2, 
schedules  1  and  2; 

(ii)  Current  balance  sheet; 

(iii)  Current  income  statement; 

(iv)  Exhibit  A  of  this  Subpart, 
appropriately  completed,  including 
recommendations  and  comments  by  the 
District  Director,  Program  Chief,  and 
State  Director. 

(v)  Form  FmHA  451-33. 
"Reamortization  Request;"  and 

(vi)  Any  other  necessary  supporting 
information. 

(3)  Processing,  (i)  Borrowers 
requesting  reamortization  that  have 
loans  secured  by  notes  will  complete 
Form  FmHA  451-33.  Ordinarily  the 
entire  note  including  principal  and 
interest  is  reamortized.  Reamortization 
is  accomplished  through  the  use  of  a 
new  evidence  of  debt  unless  the  OGC 
recommends  that  the  terms  of  the 
existing  document  be  modified  through 
the  use  of  Form  FmHA  451-33.  or  if  thai 
is  legally  inadequate,  through  the  use  of 
another  appropriate  form.  Interest  will 
be  at  the  original  rate. 

(ii)  Borrowers  with  loans  secured  by 
bonds  may  effect  reamortization  by 
procedures  which  in  the  opinion  of  the 
borrower's  counsel  and  the  OGC  are 
legally  permissible  under  State  law  and 
acceptable  to  the  State  Director.  The 
procedure  may  include  a  new  debt 
instrument  for  the  total  FmHA 
indebtedness  including  the  delinquency, 
or  a  new  debt  instrument  or  agreement 
whereby  the  borrower  agrees  to  repay 
the  delinquency  plus  interest  at  the 
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original  bond  rate  over  a  determined 
number  of  years. 

(iii)  When  a  new  debt  instrument  or 
dgreement  for  only  the  delinquency  is 
used,  it  will,  after  execution,  be  retained 
by  the  Finance  Office.  A  new  loan 
number  will  be  assigned  to  the 
reamortization  of  the  delinquency.  The 
borrower  will  be  required  to  pay  the 
amount  due  on  the  reamortized  loan 
plus  its  regular  scheduled  installments 
on  the  loan.  Appendi.x  C  of  Part  1942. 
Subpart  A  applies  to  any  necessary  new 
bonds  e.Kcept  where  precluded  by  State 
statutes  or  where  an  exception  is 
approved  by  the  National  Office.  The 
agreement  will  contain — 

(A)  The  amount  delinquent  (which 
should  equal  the  total  of  the  delinquency 
of  the  account,  the  unpaid  principal  on 
the  advance  from  the  fund,  and  the 
accrued  interest  on  the  advance  from 
the  fund  through  the  date  of 
reamortization,  less  interest  payments 
credited  on  the  advance  account); 

(B)  The  date  of  reamortization; 

(C)  The  number  of  years  over  which 
the  delinquency  will  be  reamortized; 

fD)  The  repayment  schedule:  and 

(E)  The  interest  rate. 

(iv)  The  properly  executed  new 
mstrument(s)  or  endorsement,  as 
appropriate,  are  handled  as  follows: 

(A)  Notes.  The  original  new  note 
should  be  attached  to  the  existing 
note(s)  and  filed  in  the  servicing  office 
and  retained  by  FmHA  until  the 
respective  account  is  paid  in  full  nr 
otherwise  satisfied.  A  copy  of  the 
endorsement  will  be  forwarded  to  the 
finance  Office. 

(B)  Endorsement.  Any  endorsement 
required  by  OGC  to  accomplish 
reamortization  will  be  attached  to  the 
existing  note  and  retained  in  the 
servicing  office  until  the  respective 
account  is  paid  in  full  or  otherwise 
satisfied.  A  copy  of  the  endorsement 
will  be  forwarded  to  the  Finance  Office. 

(C)  Bonds.  State  statutes  regarding  the 
reamortization  of  bonds  may  vary. 
Iherefore,  each  State  Office  will  work 
closely  with  OGC  in  the  handling  of 
bonds.  If  the  State  statutes  do  not 
require  the  release  of  the  existing  bonds, 
these  will  be  held  in  the  Finance  Office 
and  the  new  bond  instructions  or 
agreement  will  be  forwarded  to  the 
Finance  Office,  attached  to  the  original 
bond(8).  and  retained  by  FmHA  until  the 
respective  account  is  paid  in  full  or 
otherwise  satisfied,  if  State  statutes 
require  the  release  of  the  existing  bonds, 
the  exchange  will  be  accomplished  by 
the  District  Director  and  the  new  bonds 
and/or  agreement  will  be  forwarded  to 
the  Finance  Office  in  the  usual  manner. 

(gj  Consent  to  borrower's  granting 
lease  of  security.  (1)  State  Director's 


consent.  The  State  Director  may  consent 
to  the  leasing  of  all  or  a  portion  of 
security  property  when — 

(i)  The  lease  will  not  adversely  affect 
the  repayment  of  the  loan  or  the 
Government's  rights  under  the  security 
or  other  instruments; 

(ii)  Leasing  is  not  an  alterodtive  to,  or 
means  of.  delaying  liquidation  action; 

(iii)  The  lease  and  use  of  any  proceeds 
from  the  lease  will  further  the  objectives 
of  the  loan; 

(iv)  Rental  income  is  assigned  to 
f-'mH.'\  in  an  amount  sufficient  to  make 
regular  paj'ments  on  the  loan,  and 
operate  and  maintain  the  facility  unless 
such  payments  are  otherwise 
adequately  secured;  and 

(v)  The  lease  is  advantageous  to  the 
borrower  and  is  not  disadvantageous  to 
the  Government. 

(vi)  If  foreclosure  action  has  been 
approved  and  the  case  has  been 
submitted  to  OGC,  consent  to  lease  and 
use  of  proceeds  will  be  granted  only 
with  OGCs  concurrence 

(vii)  The  lease  shall  not  exceed  a  one- 
year  period.  The  property  may  not  be 
under  lease  more  than  two  consecutive 
years  without  authorization  from  the 
National  Office.  Refer  to  §  1951.207{g)(31 
of  this  subpart  for  processing. 

(2)  Minora/  luases.  Unless  liquidation 
is  pending,  the  State  Director  is 
authorized  to  approve  mineral  leases 
when — 

(i)  The  lessee  agrees  m  the  lease  or 
elsewhere,  or  is  liable  without  any 
agreement,  to  pay  adequate 
compensation  for  any  damage  to  the 
real  estate  surface  and  improvements. 
Damaae  compensation  will  be  assigned 
to  the  FmHA  or  the  prior  lienholder  by 
the  use  of  Form  FmHA  443-16. 
"Assignment  of  Income  from  Real  Estate 
Security."  or  other  appropriate 
instrument; 

(ii)  Royalty  payments  are  adequate 
and  are  assigned  to  FmHA  on  Form 
FmHA  443-16; 

(ill)  All  or  a  portion  of  delay  rentals 
and  bonus  payments  may  be  assigned 
oil  Form  FmHA  443-18  if  needed  for 
protection  of  the  Government's  interest: 

(iv)  The  lease,  subordination,  or 
consent  form  is  acceptable  to  the  OGC: 
and 

(v)  The  lease  will  not  interfere  with 
the  purposes  for  which  the  loan  or  grant 
was  made 

(3)  Processing.  When  FmHA's  consent 
to  a  lease  is  required,  the  borrower  will 
complete  and  submit  Form  FmHA  465-1 
I'he  form  will  include  the  terms  of  the 
proposed  lease  and  will  specify  the  use 
of  proceeds  including  any  proceeds  to 
be  released  to  the  borrower.  When 
another  lienholder  s  mortgage  requires 
consent  to  lease,  the  henholder's 


consent  will  be  obtained.  When  the 
approval  of  the  National  Office  is 
required  or  if  the  State  Director  wishes  a 
lease  transaction  reviewed  prior  to 
approval,  the  borrower's  case  file  will 
be  forwarded  to  the  National  Office  and, 
will  include — 

(i)  A  copy  of  the  proposed  lease: 

(ii)  Exhibit  A  of  this  Subpart 
appropriately  completed,  including 
recommendations  and  comments  by  the 
District  Director.  Program  Chief,  and   • 
State  Director,  and 

(iii)  Any  other  necessary  supporting 
information. 

(h)  Third  party  operation, 
maintenance,  and  management  of  a!!  or 
part  of  a  facility.  The  State  Director  may 
authorize  all  or  part  of  a  facility  to  be 
operated,  maintained,  or  managed  by  a 
third  party  under  a  contract, 
management  agreement,  or  written  lease 
in  accordance  with  S  1942.17(b)(3)  of 
Part  1942,  Subpart  A.  In  such  cases,  the 
borrower  shall  retain  ultimate 
responsibility  for  operating,  maintaining, 
and  managing  the  facility,  and  for  its 
continued  availability  and  use  at 
reasonable  rates  and  terms. 

(i)  Membership  liability.  As  a  loan 
approval  requirement,  some  borrowers 
may  have  special  agreements  with 
members  for  the  purchase  of  shares  of 
stock  or  for  the  payment  of  a  pro-rata 
share  of  the  loan  in  event  of  default,  or 
they  may  have  in  their  corporate 
instruments  authority  to  make  special 
assessments  in  that  event.  The 
agreements  may  be  referred  to  as 
individual  liability  agreements  and  may 
be  assigned  to  and  held  by  the  FmHA  as 
additional  security  for  the  loan.  In  other 
cases  the  borrower's  note  may  be 
endorsed  by  individuals.  The  liability 
instruments  will  be  serviced  in  a  manner 
indicated  by  their  contents  and  the 
advice  of  OGC  to  adequately  protect  the 
interest  of  the  FmHA.  A  notation  will  be 
made  on  Form  FmHA  1905-10, 
"Management  System  Card- 
Association,"  showing  necessary 
servicing  action. 

(j)  Other  security.  Other  security  such 
as  collateral  assignments,  water  stock 
certificates,  notices  of  lienholder 
interest  (Bureau  of  Land  Management 
grazing  permits)  and  waivers  of  grazing 
privileges  (Forest  Service  grazing 
permits)  will  be  serviced  to  protect  the 
interest  of  FmHA,  and  under  any  special 
servicing  actions  developed  by  the  State 
Director  with  the  OGCs  assistance. 
Evidence  of  the  security  will  be  filed  in 
the  loan  docket  in  the  servicing  office.  A 
notation  will  be  made  on  Form  FmHA 
1905-10,  showing  necessary  servicing 
action 
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(k)  Correcting  errors  in  security 
mstniments.  Land,  buildings,  or  chattels 
included  in  the  mortgage  through  mutu.il 
mistake  may  be  released  from  the 
mortgage  by  the  State  Director  when 
substantiated  by  the  factual  situation. 
The  release  is  contingent  on  the  State 
Director,  with  the  advice  of  tlie  OGC. 
determining  that  a  mutual  error  existed 
at  the  time  the  property  was  included  in 
the  Government's  mortgage 

§1951.208     Liquidation  of  security. 

When  the  District  Director  belu'\  ns 
that  continued  servicing  will  nut 
accomplish  the  objectives  of  the  loan  the 
District  Director  will  complete  a  report 
using  the  format  shown  in  Exhibit  A 
(available  in  any  FmHA  Office)  of  this 
Subpart,  and  submit  it  along  with  the 
District  Office  file  to  the  State  Office.  If 
the  State  Director  determines  the 
account  should  be  liquidated,  the  State 
[jirector  will  encourage  the  borrower  to 
voluntarily  sell  the  property  and  r(;mif 
the  proceeds  to  FmHA.  The  State 
Director  will  gi\  e  the  borrower  a 
specified  period  of  time,  not  to  exceed 
180  days,  to  accomplish  the  action.  If  the 
\  oluntary  sale  cannot  be  accomplished, 
the  loan  will  be  liquidated  according  to 
i)  19,S1  210of  this  .Suhjiart  or  Subpart  A 
or  Part  19S.S. 

§  1951.209    Sale  or  exchange  of  security 
property. 

(a)  General.  In  cases  where  a 
substantial  loss  to  the  government  will 
result  from  the  sale  or  the  prospective 
buyer  is  a  member(s)  of  the  borrower's 
organization,  the  State  Director  will 
forward  all  pertinent  information 
regarding  the  sale  to  the  National  Office 
prior  to  making  any  comniitnient.  It  is 
not  FmHA's  policy  to  sell  security 
property  to  a  member(sl  of  the 
borrower's  organization  at  a  price  which 
will  result  in  a  loss  to  the  Government. 
This  information  will  include— 

(1)  Borrower's  case  file; 

(2)  Exhibit  A  (available  in  any  FmHA 
Office)  of  this  Subpart  appropriately 
completed,  including  recommendations 
of  the  District  Director,  Program  Chief, 
and  State  Director 

(.1)  Appraisal  report:  and 
(4)  Name  of  purchaser,  anticipated 
sale  price,  terms  and  conibtions 

(b)  Authorities.  Subject  to  the 
conditions  of  this  section,  the  Distri(  t 
Director  is  authorized  to  approve  a  cash 
sale  of  all  or  a  portion  of  the  borrower's 
assets  or  an  exchange  of  security 
property  when  only  chattels  are 
involved.  The  State  Director  is 
authorized  to  approve  real  estate 
transaction.  Approvals  may  be  given 
when  the  approval  official  determines 
that— 


(Ij  The  consideration  is  adequate; 
(2|  The  release  will  not  prevent 
carrying  out  the  purpose  of  the  loan, 

(3)  The  remaining  property  is 
adequate  security  for  the  loan  or  the 
transaction  will  not  adversely  affect 
FmHA's  security  position; 

(4)  If  the  properly  to  be  sold  or 
exchanged  is  to  be  used  for  the  sar.ie  or 
similar  purposes  for  which  the  loan  or 
grant  was  made,  the  purchaser  will 
execute  Form  FmHA  400—4,  "Assurance 
Agreement".  This  will  remain  in  effect 
as  long  as  the  property  continues  to  be 
used  for  the  same  or  similar  purposes 
for  which  the  loan  or  grant  was  made: 
and 

(5)  The  proceeds  (after  paying  any 
reasonable  and  necessary  selling 
expenses)  are  used  for  one  or  more  of 
the  following  purposes: 

(i)  To  pay  on  FmHA  dtbts  according 
to  §  1951.207  (h)  and  (b)  of  this  Subpart. 
on  debts  secured  by  a  prior  lien,  and  on 
debts  secured  by  a  subsequent  lien  if  it 
1^  to  FinH.A's  advantage. 

(ii)  To  purchase  or  to  acquire  through 
exchange  property  more  suitable  to  the 
borrower's  needs,  if  the  FmHA  secured 
debt  will  be  as  well  secured  after  the 
transaction  as  before. 

(iii)  To  develop  or  enlarge  the  facility 
if  the  action  is  necessary  to:  (A]  Improve 
the  borrower's  debt-paying  ability,  (B) 
place  the  operation  on  a  sounder  basis, 
and  (C)  otherwise  further  the  objectives 
of  the  loan, 

(6)  Disposition  of  property  acquired  in 
vvl)()i(i  or  p.ol  ihruutjh  the  use  of  grant 
funds  will  be  in  accordance  with  the 
giant  agreement. 

(7)  The  FmHA  liens  will  not  be 
released  until  the  appropriate  sale 
proceeds  are  received  for  application  on 
;hc  Government's  claim.  In  any  State  in 
which  it  is  necessary  to  obtain  the 
insured  note  from  the  lender  to  present 
to  the  recorder  before  a  release  of  a 
portion  of  the  land  from  the  mortgage, 
the  borrower  must  pay  any  cost  for 
postage  and  insurance  of  the  note  while 
in  transit.  Ihe  District  Director  will 
iidvise  the  borrower  when  it  requests  a 
partial  release  that  it  must  pay  these 
costs.  If  the  borrower  is  un.ible  to  pay 
the  costs  from  personal  funds,  the  costs 
may  be  deducted  from  the  sale 
proceeds.  The  amount  of  the  charge  will 
he  based  on  the  statement  of  actual  cost 
furnished  by  the  insured  lender. 

(c)  Prccrssin^.;  partu:!  sriunty  re/ease. 
V\  hen  a  borrower  requests  permission  to 
sell  or  exchange  a  portion  of  FniH.X's 
security  property,  the  borrower  will 
complete  Form  FmHA  46.'>-l,  for  real 
rsi.ite  or  Form  FiuHA  4()2-2.  '  Wiittnn 
( ,ii:iscnt  to  ,Sell  and  .Sl.it(Miieut 
(il  Cioiidilions  on  V\hich  l.ien  Will 
He  Keieascd."  tor  chattels  fnr 


real  estate  transactions  the  Disttu;t 
Director  will  forward  (1 1  Form  FniH.A 
4fi5-l,  (2)  the  aj  propnate  appiais.i! 
report.  (3)  thf  Distric:t  Office  loan  do(.kel 
including  an  executed  Form  FmHA  400- 
4,  (4)  the  District  Direciur's 
recommendation,  and  (5)  all  other 
pertinent  information  to  the  State 
Director. 

(d)  Releasing  security.  (1)  Chattel 
security.  The  District  Director  is 
authorized  to  satisfy  or  terminate  chattel 
security  instruments  when  §  1951.209(b) 
of  this  Subpart  and  §  1962.17  of  Subpart 
A  of  Part  1962  have  been  complied  with. 
Satisfaction  or  termination  of  chattel 
security  instruments  will  be 
accomplished  according  to  §  1962.27  of 
Subpart  A  of  Part  1962.  Partial  release 
may  be  made  by  using  Form  FmHA  460- 
1.  "Partial  Release."  or  Form  FmHA  462- 
12,  "Statements  of  Continuation,  Partial 
Release.  Assignment,  etc."  Form  FmHA 
460—4,  "Satisfaction."  will  be  used  when 
a  debt  has  been  paid  in  full  or  satisfied 
by  debt  settlement  action. 

(2)  Real  estate.  Subject  to  §  1951  209 
(b)  of  this  Subpart,  the  State  Director  is 
authorized  to  consent  to  disposition  of  a 
part  or  all  of  an  interest  in  real  estate 
security  by  approving  Form  FmHA  465- 
1.  Partial  release  of  real  estate  security 
may  be  made  by  use  of  Form  FmHA 
460-1  or  other  form  approved  by  OGC 
Form  FmHA  460-4.  or  other  form 
approved  by  OGC.  will  be  used  when  a 
debt  has  been  paid  in  full  or  satisfied  by 
debt  settlement. 

(e)  Release  of  liability.  (1)  When  the 
FmHA  debt  is  paid  in  full  from  the  s^^.le 
of  proceeds,  the  borrower  will  be 
released  from  liability  by  use  of  Form 
FmHA  465-8,  "Release  from  Personal 
Liability." 

(2)  When  sale  proceeds  are  not 
sufficient  to  pay  the  FmHA  debt  in  full 
and  all  security  property  has  been 
disposed  of,  the  remaining  debt  will  be 
accelerated  and  the  case  reclassified  to 
collection  only  according  to  FmHA 
Instruction  404.1  (available  in  anv 
FmHA  Office) 

§1951210     Transfer  of  securrfy  ana 
assumption  of  loans 

(a)  General.  It  is  the  policy  of  F'mlL^ 
to  approve  transfers  and  assumptions  of 
loans  to  transferees  who  will  continue 
the  original  purpose  of  the  loan. 
Transfers  and  assumptions  may  be 
approved  subject  to  the  following: 

(1)  When  the  transaction  is  to  a 
member(s)  of  the  borrower's 
organization  at  a  price  which  will  not 
result  in  a  loss  to  the  Government. 

(2)  Transfers  to  eligible  applicants  will 
receive  preference  over  transfers  to 
ineligible  applicants  if  recovery  to 
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FmHA  from  the  sale  price  is  not  less 
than  it  would  be  if  the  transfer  were  to 
an  ineligible  applicant. 

(3)  The  present  borrower  is  unable  or 
unwilling  to  accomplish  the  objectives 
of  the  loan  and  the  transfer  will  be  to 
the  Government's  advantage. 

(4]  If  the  debt(s)  exceeds  the  present 
market  value  of  the  security,  the 
transferee  will  assume  an  amount  at 
least  equal  to  the  present  market  value. 

(5)  If  the  FmHA  debt  is  less  than  the 
present  market  value,  the  transferee  will 
assume  an  amount  at  least  equal  to  the 
debt  owed  the  FmHA. 

(6)  The  transfer  will  not  adversely 
affect  the  FmHA  program  in  the  area. 

(7)  FmHA  concurs  in  the  plans  for 
disposition  of  funds  in  the  transferor's 
debt  service,  reserve,  and  operation  and 
maintenance  account. 

(b)  Ehgible  applicants.  (1)  The  State 
Director  is  authorized  to  approve 
transfers  of  security  property  to  and 
assumptions  of  FmHA  debts  by 
transferees  who  would  be  eligible  for 
the  type  of  loan  being  transferred  as 
follows: 

(i)  If  the  terms  of  the  loan  are 
changed.  Form  Fm.HA  460-5, 
"Assumption  Agreement  (New  Terms)", 
will  be  executed  by  a  nonpublic  body 
transferee.  The  new  repayment  period 
may  not  exceed  the  lesser  of  the 
repayment  period  for  a  new  loan  of  the 
type  involved  or  the  expected  life  of  the 
collateral  securing  the  loan.  The  interest 
rate  will  be  that  rate  specified  in  the 
note(s]  or  bond(s)  being  assumed. 

(ii)  If  the  full  debt  is  assumed  and  the 
same  interest  rate  and  terms  will 
prevail,  the  transferee  will  execute  Form 
FmHA  460-9,  "Assumption  Agreement 
(Same  Terms — Eligible  Transferee) '. 

(iii)  When  the  property  to  be 
transferred  is  to  be  used  for  the  same  or 
similar  purposes  for  which  the  loan  or 
grant  was  made,  to  avoid  any  doubt  as 
to  the  continuation  of  the 
nondiscrimination  covenants,  the 
transferee  will  execute  Form  FmHA  400- 
4. 

(iv)  A  loan  for  which  the  transferee  is 
eligible  may  be  made  in  connection  with 
a  transfer,  subject  to  the  policies  and 
procedures  governing  the  kind  of  loan 
being  made. 

(v)  If  the  transferor  is  to  receive  a 
payment  for  its  equity,  the  total  FmHA 
debt  must  be  assumed. 

(2)  Release  of  transferor  from  liability. 
Transferors  may  be  released  from 
personal  liability  under  the  following 
conditions: 

(i)  When  all  FmHA  security  is 
transferred  to  an  eligible  applicant  and 
the  total  outstanding  debt  is  assumed,  it 
will  be  the  policy  to  release  the 
transferor  from  liability. 


(ii)  In  those  cases  where  the  security 
is  transferred  to  an  eligible  applicant 
and  an  amount  at  least  equal  to  the 
present  market  value  of  the  security  will 
be  assumed,  the  transferor  may  be 
released  from  liability  if  the  State 
Director  determmes  that  the  transferor 
does  not  have  reasonable  debt-paying 
ability  considering  its  assets  and  income 
at  that  time  of  the  transfer,  and  the 
County  Committee  certifies  that  the 
transferor  has  cooperated  in  good  faith, 
used  due  diligence  to  maintain  the 
security  property  against  loss,  and  has 
otherwise  fulfilled  the  covenants 
incident  to  its  loan  to  the  best  of  its 
ability.  If  the  County  Committee 
recommends  a  release  of  liability,  the 
County  Comm.ittee  must  execute  a 
memorandum  containing  the  following 
statement: 

" in  our  opinion  does  not 

have  reasonable  debt-paying  ability  to 
pay  the  balance  of  the  debt  not  assumed 
after  considering  its  assets  and  income 
at  the  time  of  the  transfer.  The 
transferors  have  cooperated  in  good 
faith,  used  due  diligence  to  maintain  the 
security  against  loss,  and  otherwise 
fulfilled  the  covenants  incident  to  the 
loan  to  the  best  of  its  ability.  Therefore, 
we  recommend  that  the  transferor  be 
released  of  liability  upon  the 
transferee's  assumption  of  that  portion 
of  the  indebtedness  equal  to  the  present 
market  value  of  the  security."  in  such 
cases  the  balance  remaining  on  the  debt 
will  be  charged  off. 

(c)  Ineligible  applicants.  Transfers  are 
considered  only  when  needed  as  a 
method  for  servicing  problem  cases 
w^hen  an  eligible  transferee  is  not 
available.  Transfers  should  not  be 
considered  as  a  means  by  which 
members  can  obtain  an  equity  or  as  a 
method  of  providing  a  source  of  easy 
credit  for  purchasers.  Transfers  are 
made  as  follows: 

(1)  State  Directors  are  authorized  to 
approve  all  transfers  of  mcorporated 
Economic  Opportunity  Cooperative 
loans  to  ineligible  applicants. 

12)  For  all  other  loans  covered  by  this 
Subpart,  the  State  Director  is  authorized 
to  approve  a  transfer  of  indebtedness  to, 
and  assumption  of  loan  by,  a  transferee 
who  does  not  meet  the  eligibility 
requirements  for  the  kind  of  loan  being 
assumed  when  the  meligible  applicant 
will: 

(i)  Make  a  significant  downpayment. 

(ii)  Agree  to  pay  the  remaining 
balance  within  not  more  than  15  years. 
Annual  install'T^ents  will  be  at  least 
equal  to  the  amount  amortized  over  a 
period  not  greater  than  the  remaining 
life  of  the  debt  being  transferred  and  the 
balance  will  be  due  the  fifteenth  year. 


(3)  Interest  rates  to  ineligible 
transferees  will  be  the  rate  specified  in 
the  note  of  the  transferor  or  the  market 
rate  for  Community  Programs, 
whichever  is  greater  on  the  date  the 
transfer  is  approved,  and  according  to 
the  following: 

(i)  Transferees  must  have  the  ability 
to  pay  the  FmHA  debt  according  to  the 
assumption  agreement  and  must  have 
the  legal  capacity  to  enter  into  the 
contract.  The  applicant  will  submit  a 
current  balance  sheet  and  may  use  Form 
FmHA  442-3,  "Balance  Sheet."  This 
information  should  be  supplemented  by 
a  credit  report  from  an  independent 
source  such  as  Dun  and  Bradstreet  or 
verified  by  an  independent  certified 
public  accountant.  In  all  transfers, 
consideration  will  be  given  to  obtaining 
individual  liabiUty  agreements  from 
members  of  the  transferee  organization. 

(ii)  The  transferee  will  execute  Form 
FmHA  465-5,  "Transfer  of  Real  Estate 
Security,"  modified  as  appropriate. 

(iii)  Where  the  property  to  be 
transferred  is  to  be  used  for  the  same  or 
similiar  purposes  for  which  the  loan  or 
grant  was  made,  the  transferee  will 
execute  Form  FmHA  400-4. 

(iv)  This  Subpart  does  not  preclude 
the  transferor  from  receiving  equity 
payments  when  the  full  amount  of  the 
FmHA  debt  is  assumed.  However, 
equity  payments  will  not  be  made  on 
more  favorable  terms  than  those  on 
which  the  balance  of  the  FmHA  debt 
will  be  paid, 

(4)  Release  of  transferor  from  liability 
may  be  granted  by  the  State  Director  as 
follows: 

(i)  When  the  full  amount  of  the  debt  is 
assumed;  or 

(ii)  When  the  transferee  assumes  that 
portion  of  the  security  indebtedness  at 
least  equal  to  the  current  market  value 
of  the  security  property  on  terms  not  to 
exceed  five  annual  installments  from  the 
date  of  assumption,  and  the 
determinations,  certifications,  and 
recommendations  of  §  1951.210(b)(2)(ii) 
of  this  Subpart  are  made. 

(d)  Submissions  to  National  Office. 
Under  any  of  the  following  conditions,  a 
proposed  transfer  or  assumption  will  be 
forwarded  to  the  National  Office  for 
prior  review  and  approval  before 
making  any  commitments: 

(1)  Where  a  loss  to  the  Government 
will  result; 

(2)  The  prospective  transferee  is  a 
member(8)  of  the  present  borrower's 
organization; 

(3)  Proposals  for  transfer  or 
assumption  are  made  on  more  liberal 
terms  than  set  forth  in  §  1951.210  (b)(1) 
and  (c)  of  this  subpart; 
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(4)  Proposals  for  a  cash  downpayment 
lo  the  present  borrower  in  an  amount 
which  exceeds  the  actual  sales 
expenses:  or 

(5)  Water  and  Waste  Disposal  loans 
representing  indebtedness  for  projects 
financed  in  part  by  FmHA  de\elopment 
grants. 

(B)  All  submissions  to  the  National 
Office  will  contain: 

(i)  Transfer  case  file 

(ii)  OGC  comments  on  she  proposed 
transfer  or  assumption. 

(iiil  Appropriate  forms  accordinj;  to 
Exhibit  D  for  transferee.  When  the 
transferee  is  a  public  body,  transfer  and 
assumption  documents  prepared  by  the 
transferee  will  be  included. 

(i\]  Any  other  necessary  supporting 
information. 

(e)  Processing  trcns^'trs  u.nJ 
Lissumptiuns.  Refer  to  E.xhibit  D 
[available  in  any  Fmff.^  Office)  for  a 
listing  of  forms  to  be  processed  in 
connection  with  all  transfers  and 
assumptions  either  to  eligible  or 
ineligible  applicants.  The  District 
Director  will  submit  these  forms  to  the 
State  Director.  The  following  conditions 
also  apply:  In  cases  where  the 
transferee  is  a  public  body  and  Forms 
FmHA  460-5  and  460-9  are  not  .suitable, 
the  transferee's  attorney  should  prepare 
the  documents  necessary  to  effect  the 
transfer  and  assumption,  and  submit 
these  for  approval  (with  OGC 
concurrence)  by  FmHA. 

(1 )  Effective  date  of  transfer  is  the 
actual  date  the  transfer  is  closed,  which 
IS  the  same  date  Form  P'niHA  4fK>-5. 
Form  FmJiA  460-9,  or  other  appropn.jte 
assumption  agreement  is  signed. 

(2)  Accrued  interest  entered  in  T'.ible  1 
(>r  cither  Forms  FmHA  4(>0-.5  or  4W^-9.  or 
ether  appropriate  assumption 
agreement,  is  computed  on  either:  Form 
FmHA  451-11.  "Statement  of  Account," 
Form  FmHA  451-25.  "Status  of 
\ccount."  or  Form  FmHA  451-26. 

(3)  Form  FmHA  460-5.  If  thi.s  form  is 
used,  the  transferee  should  be  informed 
of  the  amount  needed  to  be  on  schedule 
by  the  next  installment  due  d.ite 

'  (4)  Form  FmHA  460-9.  If  this  fi>nn  is 
used,  the  transferee  will  be  infornir;!  of 
the  amount  of  principal  and  interest 
cAved  as  shown  on  the  latest 

Transaction  Record"  or  "Statement  of 
.Account."  The  transferee  will  also  be 
udvised  as  to  the  amount  that  would  be 
required  to  place  the  account  on 
schedule  as  of  the  previous  installment 
due  date  and  any  amounts  that  must  be 
paid  to  bring  any  payments  up  to  date. 

(5)  Title  to  all  assets  will  be  conveyed 
from  the  transferor  to  the  transfe.-ee 
unless  other  arrangements  are  agreed 
upon  by  all  parties  concerned,  including 
FmHA." 


(6)  Lien  judgments  or  claims.  There 
must  be  no  lien,  judgment,  or  other 
claims  of  parties  other  than  FmHA 
egainst  the  security  being  transferred 
unless  the  transferee  is  willing  to  accept 
the  claims  and  the  FmfLA  approving 
official  determines  that  the  claims  will 
not  affect  the  transferee's  ability  to 
repay  FrnHA's  debt,  meet  all  operating 
and  maintenance  costs,  and  maintain 
the  required  reserves.  The  written 
consent  of  any  other  lienholder  will  be 
obtained  wfiere  required. 

(7)  /fan  insured  loan  is  nivolved.  the 
Finance  Office  will  have  the  insured 
"note"  assigned  to  the  fund  when  the 
"Assumption  Agreement"  changes  the 
terms  of  note  or  bond. 

(8)  The  transferee  w;,'/  obtain 
insurance  according  to  the  requirements 
for  the  outstanding  loan(s)  involved 
unless  the  approval  official  requires 
additional  insurances  as  a  condition  of 
approval.  If  insurance  is  required,  it  may 
be  obtained  either  by  transfer  of  the 
existing  co\  erage  by  the  transferor  or  by 
acquisition  of  a  new  policy  by  the 
transferee.  When  the  full  amount  of  the 
FmHA  debt  is  being  assumed  and  an 
amount  has  been  advanced  for 
insurance  premiums  or  any  other 
purposes  the  tr;in?fer  will  not  be 
completed  until  the  Finance  Office  has 
charged  the  advance  to  the  transferor's 
account. 

(9)  The  pcrtjes  to  the  transfer  are 
responsible  for  obtaining  the  legal 
services  necessary  to  accomplish  the 
transfer. 

(10)  Transfer  closings  are 
accomplished  according  to  OGC 
instructions. 

(11)  When  the  transferee  will  he  an 
eligible  applicant,  any  development 
funds  not  to  be  refunded  remaining  in 
the  transferor's  supervised  bank  account 
will  be  transferred  to  the  transferee's 
supervised  bank  account  simultaneously 
with  the  closing  of  the  transfer  for  use  in 
compl(;ting  planned  development.  All 
funds  remaining  in  the  superv  ised  bank 
account  will  be  refunded  to  FmHA  as  a 
condition  of  transfer  to  an  ineligible 
applicant, 

(12)  Fur;ns  transmitted  to  Finance 
Office.  The  following  forms  will  be  sent 
immediately  to  the  Finance  Office: 

(i)  Forms  FmH.\  -leO-S.  460-9  (original 
and  signed  copy  for  insured  loan)  or 
other  appropriate  assui^iption  f 

.igreemeiit 

(ii)  Form  FmHA  451-2,  "Schedule  of    - 
Remittance."  when  applicable 

(:ii|  Form  FmH.-X  46.'")-fl  when 
applicable,  signed  copv 

( 1  ,i)  /'  thi  trcns ''rr  or  assumptiim  is 
not  within  the  State  Director's  approval 
authority  under  this  Subpart,  the  docket 
will  be  forwarded  along  with  the  State 


Director's  recommendations  to  OGC  for 
review  and  comment.  L'pon  rei.i  ipt  uf 
OGC's  comments,  the  file  will  be  sent  to 
the  National  Office,  including  the 
documentation  indicated  in 
§  1951.210(d)(6)  of  this  subpart. 

(14)  Assumption  agreement,  release 
from  personal  liabilitv.  receipts.  Forms 
FmHA  460-5  or  FmHA  460-9.  FmHA 
451-2  and  FmHA  465-8  will  be 
completed  and  executed  simultaneously 
with  the  closing  transaction,  in  each 
case  where  the  full  amount  of  the  debt  is 
assumed  or  a  release  from  personal 
liability  is  otherwise  approved  under 
this  subpart,  and  ail  of  the  security  is 
being  transferred. 

(f)  Transfers  not  completed.  If  for  any 
reason  the  transfer  is  not  completed 
after  approval,  the  Finance  OfTice  will 
be  notified  to  resume  servicing  of  the 
account  in  the  name  of  the  existing 
borrower. 

§1951.211     Mergers. 

(a)  General.  State  Directors  are 
authorized  to  approve  mergers  or 
consolidations  (which  are  herein 
referred  to  as  mergers)  when  the 
resulting  organization  will  be  eligible  for 
an  FmHA  loan  and  assumes  all  the 
liabilities  and  acquires  all  the  assets  of 
the  merged  borrower.  Mergers  may  be 
approved  when: 

(1)  The  merger  is  in  the  best  interest  of 
the  Government  and  the  merging 
borrower. 

(2)  The  resulting  borrower  can  meet 
all  required  operating  and  maintenance 
expenses,  debt  repayment,  and  maintain 
required  reserves. 

(3)  All  security  property  can  be  legally 
transferred  to  the  resulting  borrower, 

(4)  The  membership  of  each 
organization  involved  is  made  aware  of 
the  proposed  merger,  and  there  is 
compliance  with  all  applicable 
requirements  of  State  law. 

(b)  Distinguished  from  transfers  and 
assumptions.  Mergers  occur  when  one 
corporation  combines  with  another 
corporation  in  such  a  way  that  the  first 
corporation  ceases  to  exist  as  a  separate! 
entity  while  the  other  continues.  In  a 
consolidation,  two  or  more  corporations 
combine  to  form  a  new,  consolidated 
corporation,  with  the  original 
corporations  ceasing  to  exist.  In  both 
mergers  and  consolidations,  the 
surviving  or  emerging  corporation  takes 
the  assets  and  assumes  the  liabilities  of 
the  corporations  which  ceased  to  exist. 
Such  transactions  must  be  distinguished 
from  transfers  and  assumptions  in  which 
a  transferor  will  not  necessarily  go  out 
of  existence,  and  the  transferee  will  not 
always  take  all  the  transferor's  assets, 
nor  assume  all  the  transferor's 
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liabilities.  Procedures  relating  to 
transfers  and  assumptions  appear  above 
at  section  1951.210. 

(c)  Processing  mergers.  Processing  is 
made  according  to  all  applicable  items 
of  §  1951.210fe)  (1)  through  (14)  of  this 
subpart.  In  addition: 

(1)  When  reamortization  of  one  or 
more  notes  is  proposed  in  connection 
with  the  merger,  §  1951.207(f]  of  this 
subpart  will  be  followed. 

(2)  If  the  loan  is  held  by  an  insured 
lender,  then  the  loan  will  be  assigned  to 
FmHA. 

(d)  Merger  not  completed.  If  for  any 
reason  the  merger  is  not  completed  after 
the  statement  of  the  account  has  been 
received,  the  Finance  Office  will  be 
notified  to  resume  servicing  of  the 
account  in  the  name  of  the  e.xisting 
borrower. 

§  1951.212    Special  provisions  applicabie 
to  Economic  Opportunity  (EO)  Cooperative 
loans. 

(a)  Withdrawal  of  member  and 
transfer  to  and  assumption  by  neiv 
members  of  Unincorporated 
Cooperatives.  (1)  Withdrawal  of  a 
member  who  is  no  longer  utilizing  the 
services  of  an  association  and  transfer 
of  withdrawing  member  interest  in  the 
association  to  a  new  member  who  will 
assume  the  entire  unpaid  balance  of  the 
indebtedness  of  the  withdrawing 
member  may  be  permitted,  if  the 
remaining  members  agree  to  accept  the 
new  member  and  the  transfer  will  not 
adversely  affect  the  collection  of  the 
loan.  The  Servicing  Office  will  submit  to 
the  State  Office  the  borrower  case  file 
and  the  following — 

(i)  Form  FmHA  460-9,  executed  by  the 
proposed  new  member; 

(iij  Statement  of  the  current  amount  of 
the  indebtedness  involved; 

(lii)  A  description  and  statement  of 
the  value  of  the  security  property; 

[iv)  A  memorandum  to  justify  the 
transaction; 

(v)  Form  FmHA  440-2.  "County 
Committee  Certification  or 
Recommendation"; 

(vi)  Form  FmHA  450-12,  "Bill  of  Sale 
(Transfer  by  Withdrawing  Member)," 
executed  by  the  withdrawing  member 
and 

(vu)  Exhibit  B  of  this  subpart, 
"Agreement  for  New  Member  (With  or 
Without  Withdrawing  Member)." 
(available  in  any  FmHA  Office)  as 
executed  by  remaining  members  of  the 
association,  the  proposed  new  member. 
and  the  withdrawing  member. 

(2)  If,  after  review  of  the  above 
information,  the  State  Director 
determines  that  the  proposed  new 
member  is  an  eligible  applicant  and  that 
the  transfer  is  justified,  the  State 


Director  may  approve  the  transfer  and 
assumption  by  executing  Form  FmHA 
460-9 

(3)  Upon  completion  of  the  above 
actions,  the  State  Director  may  release 
the  outgoing  member  from  personal 
liability.  Form  FmH.'X  455-6  will  be  used 
for  this  purpose. 

(4)  Form  FmHA  46(V9  and,  if 
applicable.  Form  FmH.-\  463-fl  should 
immediately  be  forwarded  to  the 
Finance  Office  and  the  Finance  Office 
advised  by  memorandum  that  these 
forms  are  intended  only  to  establish 
liability  for  a  new  member  and  release 
an  old  member  from  liability. 

(b)  Withdrawal  of  members  from 
Unincorporated  Cooperatives.  (1) 
Withdrawal  when  new  member  not 
available.  Withdrawal  of  a  member  who 
is  no  longer  utilizing  the  services  of  an 
association  may  be  permitted  even 
though  a  new  member  is  not  available, 
if: 

(i)  The  State  Director  determines  that: 

[.\]  The  remaining  members  have 
sufficient  need  for  the  property,  and 

(B)  The  withdrawal  of  the  member 
will  not  adversely  affect  the  collection 
of  the  loan. 

(ii)  The  remaining  members  obtain 
from  the  outgoing  member  an  agreement 
conveying  the  outgoing  member's 
interest  in  the  cooperative  property  to 
them.  They  may  also  wish  to  agree  to 
protect  the  outgoing  member  against 
liability  on  the  debt  owed  to  FmHA  as 
well  as  any  other  debts.  Exhibit  C  of  this 
Subpart,  "Agreement  for  Withdrawal  of 
Member  (Without  .\'ew  .Member)," 
(available  in  any  FmH.A  Office)  may  be 
used  by  the  cooperative  for  the 
preparation  of  the  agreement.  The 
agreement  will  be  between  the 
withdrawing  m.ember  and  the  remaining 
members  of  the  cooperative;  FmHA  will 
not  be  a  party  to  it. 

(c)  Addition  of  new  members  (no 
withdrawing  member  or  transfer 
involved)  for  both  Incorporated  and 
Unincorporated  Cooperatives.  (1)  A  new 
member  may  be  admitted  to  the 
association  even  though  there  is  no 
withdrawing  member,  if: 

(!)  The  members  of  the  association 
agree  to  accept  the  proposed  new 
member,  and 

(ii)  The  State  Director  determines  that 
the  association  owns  adequate  facilities 
to  provide  service  to  the  new  member. 

(2)  The  Servicing  Office  will  submit  to 
the  State  Office  the  Servicing  Office  file 
and  the  following: 

(i)  Form  FmHA  460-9  executed  by  the 
proposed  new  member; 

(ii)  Servicing  Office  statement  of  the 
current  amount  of  the  indebtedness 
involved; 


(iii)  A  description  and  statement  of 
the  value  of  the  security  property; 

(iv)  A  memorandum  to  justify  the 
transaction; 

(v)  Form  FmHA  440-2;  and 

(vi)  Exhibit  B  (available  in  any  FmHA 
Office)  as  executed  by  the  members  of 
the  association  and  the  proposed  new 
member. 

(3)  If,  after  review  of  the  above 
information,  the  State  Director 
determines  that  the  proposed  new 
member  is  an  eligible  applicant  and  the 
transaction  is  justified,  the  State 
Director  may  approve  the  transaction  by 
executing  Form  FmHA  460-9. 

(4)  Form  FmHA  460-9  should 
immediately  be  forwarded  to  the 
Finance  Office  and  the  Finance  Office 
advised  by  memorandum  that  the  form 
is  intended  only  to  establish  liability  for 
a  new  member. 

(d)  Deceased  members  of 
Unincorporated  Cooperatives. 
Paragraph  10  of  Form  FmHA  442-24, 
"Operating  Agreement."  provides  that  in 
case  of  the  death  of  any  member,  the 
heirs  or  personal  representative  of  the 
deceased  member  shall  take  the 
deceased  member's  place  in  the 
association.  This  provision  also  covers 
sale  of  the  decedent's  interest  in  the 
association  in  case  the  sale  is  necessary 
for  the  payment  of  the  debts  of  the 
estate. 

(1)  If  the  heirs  or  personal 
representative  do  not  wish  to  continue 
membership  in  the  association,  the 
remaining  members  may  be  permitted  to 
continue  to  operate  the  property  if 
FmHA's  financial  interest  will  not  be 
jeopardized.  The  remaining  members 
should  obtain  from  the  deceased 
member's  estate  an  agreement 
conveying  the  estate's  interest  in  the 
cooperative  property  to  them.  The 
remaining  members  may  wish  to  agree 
to  protect  the  estate  against  liability  on 
the  debt  to  FmHA  as  well  as  any  other 
debts  of  the  cooperative. 

(2)  The  requirement  of  §  1962.46  (h)  of 
Subpart  A  of  Part  1962  will  also  be 
followed. 

(e)  Action  which  affects  individual 
members  of  Unincorporated  EO 
Cooperative  security.  The  borrower  will 
be  expected  to  protect  the  borrower's 
own  interest  in  condemnation,  trespass, 
quiet  title,  and  other  cases  affecting  the 
security.  The  Servicing  Office  will 
immediately  furnish  the  complete  facts 
concerning  any  action  taken  against 
individual  members  of  Unincorporated 
Cooperatives  to  the  State  Director 
together  with  the  Servicing  Office  case 
file. 
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§  1951.213    Care,  management  and 
disposal  of  acquired  property. 

Property  acquired  by  FmHA  will  be 
handled  according  to  Subparts  B  and  C 
of  Part  1955. 

§  1951.214    Water  and  waste  disposal 
systems  which  have  become  part  of  an 
urban  area. 

(a)  Servicing.  Water  and/or  waste 
disposal  systems  serving  what  were 
formerly  rural  areas,  but  which  have 
become  part  of  an  urban  area  due  to  the 
<^rnwth  of  an  urban  community  are 
serviced  as  follows: 

(H  Service  may  not  be  curtailed  or 
limited  by  the  inclusion  of  a  system 
within  an  urban  area; 

(2)  The  borrower  may  continue  to 
operate  the  system;  or 

(3)  The  borrower  may  agree  to 
ti.insfcr  the  system  to  the  urban 
community,  provided  that: 

(i)  The  urban  community  will 
purchase  the  facility  and  immediately 
pay  the  FmHA  debt  in  full;  or 

(ii]  The  urban  community  will  accept 
a  transfer  of  the  FmHA  debt  on  an 
ineligible  applicant  basis;  or 

(iii)  If  (a)(3)  (i)  and  (ii)  of  this  section 
are  not  practical,  and  with  the  prior 
approval  of  the  National  Office,  the 
urban  c;ommunity  will  operate  and 
maintain  the  system  on  the  basis  of  a 
lease-purchase  arrangement  with  the 
FmHA  borrower  whereby: 

(A)  The  urban  community  will: 

(7)  Assume  responsibility  for 
operation  and  maintenance  of  the 
facility,  subject  to  nondiscrimination 
requirements  and  other  requirements  to 
lie  specified  in  the  agreement  between 
the  parties  which  are  applicable  to  the 
borrower,  and 

(2)  Pay  the  association  annually  an 
amount  necessary  to  enable  it  to  meet 
all  its  obligations  including  reserve 
account  requirements, 

{B]  The  FmH.'X  borrower  will: 

(/)  Retain  its  corporate  existence  until 
I  niHA  has  been  paid  in  full,  and  if  the 
parties  desire, 

[2]  Convey  title  of  the  facility  to  the 
urban  community  when  the  FniH.^\  ilcht 
Ims  been  paid  in  full. 

(C)  The  provisions  of 
S  1931.207(g)(l)(vii)  of  this  subpart  are 
not  applicable  to  such  lease-purchase 
.irrcing(;ments. 

(I))  Processing.  1  he  State  Director, 
uith  advice  and  guidance  of  OGC.  will 
review  the  proposed  agreement  drafted 
by  the  borrower  or  the  urban 
community.  This  draft  agreement  with 
the;  docket,  any  additional  pertinent 
information,  the  State  Director's 
recommendation,  and  OCC's  comments 
will  be  forwarded  to  the  National  Office 
for  rc\iew  and  approval  authon/ation. 


§1951.215     Water  and  waste  disposal. 
Industrial  development,  energy  impacted 
area  development  assistance  and  other 
grants. 

AH  grants  are  to  be  supervised  and 
serviced  to  assure  that  the  terms  and 
conditions  of  the  grant  are  met.  In  any 
case  where  it  appears  that  the  terms  or 
conditions  of  the  grant  may  have  been 
violated,  the  State  Director  will  forward 
the  docket  to  OGC  for  review  and 
comments.  After  receipt  of  OGC's 
cnm.monts.  the  State  IDirector  Vv-ili 
forward  the  docket,  together  with  a  copy 
of  OGC's  comments,  statement  of  the 
essential  facts,  and  the  State  Director's 
recommendations,  to  the  National  Office 
for  further  action. 

§  1951.216     State  Director's  additional 
authorizations  and  guidance. 

(a)  Promote  financing  purposes  and 
improve  or  maintain  collectibility.  State 
Directors  are  authorized  to  perform  the 

following  functions  when  they 
determine  that  the  action  is  likely  to 
promote  the  loan  or  grant  purposes 
without  jeopardizing  collectibility  of  the 
loan  or  impairing  the  adequacy  of  the 
security,  or  will  strengthen  the  security, 
or  will  facilitate,  improve,  or  maintain 
the  orderly  collectibility  of  the  loan: 

(1)  Approve  requests  for  permission  to 
make  changes  in  rules  and  regulations  of 
recipients  whether  included  in  bylaws 
or  resolutions  or  ordinances  including 
changes  in  rate  schedules  and  fees. 

(2)  Give  approval  for  recipient  to 
incure  additional  indebtedness  subject 
to  applicable  FmHA  instructions. 

(3)  Renew  existing  security 
instruments. 

(4)  Approve,  with  OGC's  concurrence, 
changes  in  a  recipient's  legal 
organization  including  revisions  of 
articles  of  incorporation  or  charter  and 
bylaws. 

(5)  Approve  the  extension  of  facilities 
and  services. 

(6)  Require  additional  security  when 
(i)  existing  security  is  inadequate  and 
the  loan  or  security  instruments  obligate 
the  borrower  to  give  security  or  (ii)  in 
cases  where  the  loan  is  in  default  and 
additional  security  is  acceptable  in  lieu 
of  other  servicing  actions. 

(7)  Release  from  mortgages  securing 
Rural  Renewal  loans  properties  being 
sold  by  the  borrower,  if  the  notes  and 
mortgages  given  by  the  purchaser  to  the 
borrower  are  equal  to  the  present 
market  value  and  are  assigned  and 
pledged  to  the  FmHA.  and  any  money 
payable  to  the  borrower  is  applied  as  an 
extra  payment  on  the  Rural  Renewal 
loan. 

(a)  Approve  requests  for  rights-of- 
way,  easements,  and  for  any  necessary 


subordination  connected  \Mth  righ!s-of- 
way  or  easements. 

(b)  Referrals  to  National  Office.  AU 
proposed  servicing  actions  which  the 
State  Director  is  not  authorized  by  this 
Subpart  to  approve  will  be  referred  to 
the  National  Office 

§  1951.217    Payment  m  full. 

Payment  in  full  of  a  loan  is  handled 
according  to  Part  1866  (FmHA 
instruction  451.4).  The  District  Director 
will  notify  the  bonding  company  in 
writing  that  the  Government  no  longer 
has  an  interest  in  the  fidelity  bond.  The 
District  Director  will  release  the 
FmHA's  interest  in  insurance  policies 
according  to  the  applicable  provisions  of 
Subpart  A  of  Part  1806  (FmHA 
Instruction  426.1).  The  District  Director 
will  release  the  FmHA  interest  in  any 
other  security  in  the  manner  prescribed 
by  the  State  Director. 

§1951218     State  supplemenis. 

State  Supplements  will  be  prepared 
with  the  advice  and  guidance  of  OGC, 
as  necessary,  to  cany  out  this  Subpart. 
Each  State  Supplement  will  include  all 
particular  information  necessary  to 
comply  with  appropriate  State  laws  and 
regulations. 

§1951.219     Forms. 

Forms  referred  to  in  this  Subpart  may 
need  to  be  modified  in  instances  where 
the  forms  were  designed  for  application 
to  individuals  rather  than  for  corporate 

execution, 

§  1951.220     .Servicing  public  bod-es 

Servicing  actions  involving  public 
bodies  will  be  processed  if  feasible, 
according  to  the  provisions  of  this 
Subpart.  The  State  Director  is 
authorized  to  vary  from  the  provisions 
to  any  extent  that  the  State  Director, 
with  the  advice  and  concurrence  of 
OGC,  determines  reasonably 
appropriate  to  accomplish  the  servicing 
action. 

55  1951  :2i-'951,250     iPrsi    vT'o' 

PART  1990— BIOMASS  ENERGY  AND 
ALCOHOL  FUELS  LOANS  AND 
GUARANTEES 

Subpart  B— B.omass  Energy  Project 
Injured  Loans 

§  1990,115     1  Anenoed; 

10.  Section  1990.115,  undesignated 
first  paragraph  is  amended  by  revising 
the  reference  from  "Subpart  F  of  Part 
1801  (FmHA  instruction  451.5)"  to 
"Subpart  E  of  Part  1951." 

(7  U.S.C.  1989;  deicgBlion  of  authority  by  the 
Secretary  of  Agriculture,  7  CFR  2.23; 
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dpiesation  of  authontv  by  the  Undpr 
Serrptary  for  Small  Communily  and  Rural 
Development.  7  CFR  2.70) 
Dated:  October  4.  1982. 
Charles  W.  Sbuman. 
Administrator,  Farmers  Home 
Administration. 

|FB  Doc  82-31696  Filed  11-18-82;  8:45  8tn| 
BILLING  CODE  34ia-07-M 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  614  I 

Loan  Policies  and  Operations; 
Correction 

agency:  Farm  Credit  Administration. 
action:  Final  rule  effective  date; 
correction. 

summary:  On  November  3.  1982,  the 
Farm  Credit  Administration  published  h 
final  regulation  implementing  approval 
requirements  for  certain  types  of  loans 
and  specifying  which  Farm  Credit 
System  bank  is  responsible  for 
approving  loans  to  directors,  officers, 
and  employees  of  System  institutions  [47 
FR  49831).  This  document  corrects  the 
effective  date  of  the  final  regulation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  H.  Bacon,  Deputy  Governor.  Office 
of  Administration,  Farm  Credit 
Administration.  490  L'Enfant  Plaza,  SW  . 
Washington,  DC  20578,  (202)  75.^-21H1 
Donald  E.  Wilkinson, 
Governor,  Farm  Credit  Administration. 

The  effective  date  of  this  regulation  is 
subject  to  a  statutory'  requirement  that 
no  final  regulation  of  the  Farm  Credit 
Administration  (except  in  cases  of 
emergency)  shall  be  effective  prior  to 
the  expiration  of  30  calendar  days  after 
publication  in  the  Federal  Register 
during  which  either  or  both  Houses  of 
Congress  are  in  session.  At  the  time  this 
final  reguld*:on  was  published  neither 
House  was  in  session.  It  is  anticipated 
that  Congress  will  not  have  been  in 
session  for  30  days  until  sometime 
during  January  1983,  however  the  ex;ict 
date  cannot  be  determined  at  this  time. 
In  order  to  avoid  the  need  for  a  second 
notice  specifying  the  exact  date  by 
which  the  30-day  period  will  have 
expired,  the  effective  date  of  this 
reyulation  will  be  February  1.  1983. 

.Accordingly,  the  Farm  Credit 
Administration  is  correcting  the 
effective  date  for  12  CFR  614.4460  as 
follows; 

EFFECTIVE  DATE:  February  1,  1983. 

BILLING  CODE  37<»-01-U 


UMI 


CIVIL  AERONAUTICS  BOARD 
14  CFR  Part  253 

I  Economic  Regs.  Issuance  of  Part  253, 
Dockets  40772,  38021,  38348;  Reg.  ER- 

13021 

Notice  of  Terms  of  Contract  of 
Carriage 

AGENCY:  Civil  Aeronautics  Board. 
ACTION:  Final  rule;  issuance  of  part. 

SUMMARY:  I  he  CAB  sets  requirements 

for  airlines  operating  in  domestic 
transportation  to  notify  passengers  of 
any  incorporation  by  reference  of  terms 
in  the  contract  of  carriage.  The  rules 
preempt  the  States  from  regulating  the 
subject  of  the  notice  of  contract  terms  to 
be  given  on  passengers'  tickets.  They 
require  carriers  to  ensure  that 
information  on  specified  terms  is 
available  wherever  their  tickets  are 
solr!  The  rules  clarify  the  law  applicable 
to  notice  of  airline  passenger  contract 
terms  after  the  expiration  of  domestic 
tariffs  on  January  1,  1983. 
DATED:  Effective:  January  1.  1983.  (In 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
the  notice  requirements  in  §  253.5  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  approval. 
They  are  not  effective  until  OMB 
approval  has  been  obtained.) 

Adopted;  September  27. 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Dyson.  Associate  General 
Counsel.  Rules  *  Legislation,  or  Joseph 
A,  Brooks.  OfHce  of  the  General 
Counsel,  Civil  Aeronautics  Board.  1825 
Connecticut  Avenue.  NVV.,  Washington, 
D.C.  20428;  (202)  673-5442. 
SUPPLEMENTARY  INFORMATION:  By  a 
notice  of  proposed  rulemaking  (EDR- 
444,  47  FR  28B81,  July  1,  1982),  the  Board 
asked  for  comment  on  the  issue  of  what, 
if  any,  rules  there  should  be  concerning 
notice  of  contract  terms  in  interstate  and 
overseas  air  transportation  after  tariffs 
are  eliminated.  The  Airline  Deregulation 
Act  (Pub.  L  95-504)  states  that  domestic 
tariffs  will  cease  to  exist  oii  J.inuary  1, 
1983.  Carriers  will  no  longer  be  required 
or  permitted  to  file  domestic  tariffs  for 
any  purpose  after  th.it  d.ite.  and  those 
on  file  as  of  that  date  shall  have  no 
force  or  effect. 

Representatives  of  domestic  and 
foreign  air  carriers  had  expressed  to  the 
Board  their  concern  and  uncertainty 
over  what  form  their  domestic  ticketing 
should  take  after  1982  Contracts  of 
carriage,  as  now  contained  in  the  tariffs, 
are  long  and  complex — too  much  so.  in 
their  opinion,  to  practicably  be 
contained  within  the  size  constraints  of 


the  short-form  ticket  generally  used 
today  for  passenger  air  travel.  Not  only 
would  the  actual  contracts  be 
impracticably  bulky,  containing  large 
amounts  of  verbiage  of  no  interest  to  the 
typical  passenger,  but  the  differences  in 
the  contracts  of  the  different  air  carriers 
would  make  it  impossible  for  travel 
agents,  who  ticket  all  carriers,  to  use 
uniform  ticket  stock  as  they  do  now. 
Travel  agent  representatives  maintaineci 
that  stocking  the  contracts  of  each 
carrier  would  be  a  vast  and  unjustifiable 
burden. 

The  solution  they  proposed  was  rules 
or  legislation  to  allow  carriers  to 
continue  to  "incorporate  by  reference" 
on  the  tickets  the  contract  terms 
governing  carriage,  while  providing  a 
means  for  interested  persons  to  learn 
what  any  of  those  terms  are.  Uniform 
Federal  rules  for  this  inherently 
interstate  activity  were  necessary,  they 
maintained,  because  otherwise  the  State 
laws  governing  such  matters  as  contract 
formation  and  limitations  on  liability 
could  present  a  maze  of  differing  and 
possibly  even  conflicting  directives. 

The  Board  responded  by  proposing 
rules  concerning  the  form  of  the  notice 
to  passengers  of  the  terms  of  the 
contract  of  carriage,  including  some 
categories  of  information  it  should 
contain.  The  proposed  rules  would 
require  that  the  passenger  be  told  thai 
contract  terms  are  being  incorporated 
into  the  contract  (that  is,  the  passenger 
is  being  bound  by  terms  in  another 
document  that  is  not  given  with  the 
ticket),  and  require  that  those  terms  be 
available  to  the  passenger  if  requested 
As  proposed,  the  rule  also  would  have 
required  the  highlights  of  specific  terms 
to  be  given  to  the  passenger  when  the 
contract  was  made. 

The  Board  has  decided  to  adopt  a  rule 
with  certain  modifications  suggested  by 
the  commenters.  The  rule  specifically 
preempts  State  law  with  respect  to 
notice  about  incorporated  contract 
terms.  It  applies  to  all  operations  with 
large  aircraft,  including  small-aircraft 
trip  segments  that  are  included  on  the 
same  ticket  with  a  large-aircraft 
segment.  The  rule  requires  notice,  to  be 
given  with  each  ticket,  that  terms  are 
incorporated  by  reference  and  that  the 
passenger  may  obtain  a  free  copy.  It 
further  requires  that  the  notice  set  out 
certain  key  subjects  that  may  be  of 
specific  interest  to  the  passenger,  and 
that  the  passenger  be  able  to  obtain 
more  information  about  those  terms 
trom  any  location  in  the  United  States 
whore  the  carrier's  tickets  are  sold 

Comments  were  received  from:  the 
Air  Transport  Association  of  America 
(on  behalf  of  Air  California,  Air  Florida 
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Alaska  Airlines,  Aloha  Airlines. 
American  Airlines.  Continental  Airlines. 
Delta  Air  Lines.  Eastern  Air  Lines. 
Frontier  Airlines.  Hawaiian  Airlines. 
Midway  Airlines.  Northwest  Airlines, 
Ozark  Air  Lines.  Pan  American  World 
Airways,  Piedmont  Airlines.  Republic 
Airlines.  Trans  World  Airlines,  United 
Airlines,  USAir,  Western  Airlines,  and 
Wien  Air  Alaska),  the  International  Air 
Transport  Association,  the  Regional 
Airline  Association,  American  Airlines, 
Atlantic  Express  Airlines,  Empire 
Airlines,  Kodiak  Western  Alaska 
Airlines,  Midway  Airlines,  People 
Express  Airlines,  Reeve  Aleutian 
Airways,  Southwest  Airlines, 
Southcentral  Air,  Transamerica  Airlines, 
United  Air  Lines,  the  State  of  California 
Department  of  Transportation  and 
Department  of  Consumer  Affairs,  the 
Territory  of  Guam  Attorney  General,  the 
State  of  Hawaii  Division  of  Consumer 
Advocacy,  the  State  of  Iowa  Department 
of  Aeronautics,  the  State  of 
Massachusetts  Attorney  General,  the 
State  of  Minnesota  Attorney  General, 
the  State  of  Nebraska  Department  of 
Aeronautics,  the  Slate  of  New  Mexico 
Department  of  Aeronautics,  the  State  of 
New  York  Department  of 
Transportation,  the  American 
Automobiles  Association,  American 
Express  Company,  Association  of  Retail 
Travel  Agents,  the  American  Society  of 
Travel  Agents,  the  Aviation  Consumer 
Action  Project,  Ms.  Patricia  Kennedy 
Butler,  and  numerous  individual 
commenters. 

In  general,  most  of  the  industry 
commenters  (trade  associations  and 
airlines)  supported  the  need  and 
authority  for  the  rule.  Many  of  them 
suggested  changes  in  the  rule,  some 
technical  and  some  involving 
substantive  policy.  The  techniciil 
comments  are  discussed  in  the  context 
of  the  language  of  the  rule,  and  the 
substantive  comments  are  discussed  in 
greater  detail  below.  In  summary,  some 
of  the  industry  commenters  asked  that 
the  Board  not  require  travel  agents  to 
have  on  hand  copies  of  the  contract  of 
carriage  for  distribution  or  copies  of  the 
text  of  the  key  terms  that  are  listed  in 
the  rule.  They  also  suggested  that  the 
text  of  the  key  terms  of  the  contract  be 
distributed  not  at  the  time  the  ticket  is 
purchased  as  proposed,  but  instead  be 
given  prior  to  boarding  the  aircraft. 
Some  commenters  suggested  that  the 
requirement  for  distribution  of  the  key 
terms  be  eliminated  as  unnecessary.  The 
Board  has  decided  to  eliminate  the 
distribution  requirement  for  key  terms 
and  replace  it  with  an  explanation 
requirement,  and  also  to  require  copies 
of  the  full  contract  only  at  carrier- 


controlled  ticket  offices.  Some  of  these 
commenters  also  suggested  that  only  the 
airline's  nonfare  terms  be  required  to  be 
distributed  to  passengers,  and  that  there 
be  allowed  a  charge  for  distribution  of 
the  contracts  when  requested.  The 
Board  did  not  adopt  those  suggestions. 
People  Express  Airlines  opposed  the 
rule,  arguing  that  there  was  no  need  for 
it.  It  stated  that  when  domestic  cargo 
tariffs  were  eliminated  in  1979.  the 
industry  and  the  public  were  able  to 
adjust  without  the  need  for  uniform 
rules  such  as  those  proposed  for 
passenger  service.  It  further  argued  that 
the  Bodrd  has  no  authority  to  implement 
such  a  rule  preemting  the  States. 

All  of  the  State  commenters  in  general 
supported  the  rule,  except 
Massachusetts.  Several  of  the  States,  in 
fact,  asked  that  the  rule  be  expanded  to 
include  operations  by  small  aircraft.  The 
Boiird  is  adopting  its  alternative 
proposal  in  this  respect  and  is  proposing 
to  expand  the  coverage  of  the  rule  to  all 
operations  by  direct  carriers  (other  than 
those  of  on-demand  air  taxi  operators) 
regardless  of  the  size  of  the  aircraft 
used.  The  Commonwealth  of 
Massachusetts  Attorney  General 
opposed  the  rule,  but  made  several 
suggestions  for  language  changes  for  the 
rule  if  the  Board  did  decide  to  adopt  it,' 
The  Massachusetts  Attorney  General 
argued  at  length  that  the  Board  should 
not.  in  view  of  impending  Board  sunset, 
preempt  the  States  with  respect  to  the 
standard  of  contract  notice.  He  also 
argued  that  the  Board  lacked  the 
authority  to  preempt  the  States.  The 
Aviation  Consumer  Action  Project,  in  its 
supplemental  comments,  and  Ms, 
Patricia  Kennedy  Butler  opposed  the 
rule  on  somewhat  similar  grounds.  Both 
argued  that  there  has  not  been  sufficient 
need  shown  to  justify  the  Board's 
preemption  of  the  States  in  this  area, 
and  that  the  Board  lacks  the  legal 
authority  to  adopt  this  rule.  These 
commenters  argued  strongly  against  the 
changes  suggesled  by  the  industry  trade 
associations,  stating  that  consumers 
would  be  unaware  of  the  contract  terms 
under  which  they  are  traveling. 

Most  of  the  individual  commenters 
supported  the  rule;  some  suggested 
changes  or  raised  issues  that  are 
(li.siuissed  below. 

i\eed  for  the  Rule 

The  Board  has  determined  that  there 
IS  a  need  for  this  rule,  and  that  the 
Board  has  the  authority  to  adopt  it.  With 


'  AfiiT  thp  ( Insp  of  Ihp  commeni  period. 
(.Dmmpnts  were  rpi^pivpd  from  Slate  ofncialu  of 
North  Carolin.T  and  WashiriRton.  opposing 
prcemplion  of  Statp  law  liy  the  rule,  Ttie 
V\a.shmgton  commeni  also  requested  that  the  lining 
of  enumerated  items  on  the  ticket  he  "open-ended." 


the  modifications  adopted  in  the  final 
rule,  it  will  provide  a  flexible  framev\ori. 
for  the  formation  of  passenger  contrarts 
in  a  regime  of  domestic  air  travel 
without  tariffs  for  the  first  time  in  over 
40  years. 

There  are  three  main  reasons  for  this 
rule.  The  first  is  to  ensure  that  with  the 
ending  of  the  tariff  system  that 
amounted  to  uniform  national  rules  for 
contracts  of  carriage,  carriers  are  still 
able  to  form  their  contracts  for  interstate 
travel  under  a  set  of  uniform  rules.  The 
second,  closely  related,  is  to  make 
easier  the  use  of  short-form  uniform 
ticket  stock  by  all  marketing  outlets. 
including  travel  agents.  The  third  is  to 
make  sure  that  the  traveling  public  are 
able  to  find  out  the  terms  they  are 
"buying  into"  whenever  they  purchase 
an  airline  ticket,  so  that  they  can  make 
an  informed  choice  of  carrier,  class,  and 
flight,  and  protect  themselves  (for 
example,  by  buying  extra  insurance) 
against  undesired  risks. 

The  Board  believes  that  standard 
short-form  ticket  stock  and  efficient 
interline  agreements  are  important 
aspects  of  the  smooth  operation  of  the 
air  transportation  system.  This  rule,  in 
the  absence  of  tariffs,  will  make  the  use 
of  those  techniques  far  easier.  For 
example,  without  such  ticket  stock,  it 
would  be  far  more  difficult  for  airlines 
and  agents  to  provide  ticketing  services 
for  trips  involving  more  than  one  airline 
or  on  airiines  not  having  a  ticket  office 
in  that  location,  since  they  would  have 
to  have  on  hand  ticket  stock  of  many 
airlines  whose  contract  terms  and  notice 
provisions  may  differ.  Also,  without 
uniform  ticket  stock,  the  present  Area 
Settlement  Plan,  by  which  agent-written 
tickets  are  cleared  for  reimbursement, 
would  be  difficult  to  operate. 

The  short-form  ticket  now  allows  the 
airline  and  the  agents  to  efficiently 
handle  hundreds  of  thousand*  cf  fir  kets 
each  day.  It  also  sharpens  competition 
by  allowing  the  airlines  to  change  their 
substantive  contract  terms  quickly 
without  the  administrative  and  financial 
costs  of  reprinting  and  recalling  existing 
ticket  stock. 

With  the  end  of  domestic  tariffs  on 
January  1,  1983,  the  airlines  would  be 
subject  to  the  contract  law  of  the  Slates 
in  issuing  ticket  contracts.  Other 
industries  that  conduct  business  and 
provide  services  acfoss  State  lines  have 
used  two  approaches  in  adjusting  to  that 
situation:  (1)  Adoption  of  the  rule  of  the 
most  restrictive  State,  or  (2)  adoption  df 
the  rule  for  the  State  where  the  contrai  t 
is  issued  or  is  to  be  used.  The  first 
approach,  if  possible  at  all.  would  make 
use  of  short-form  ticket  stock  much  more 
difficult  and  increase  the  risk  of  frequent 
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changes.  Under  the  first  approach, 
airlines  would  have  to  constantly 
monitor  and  compare  the  rules  of  each 
State  and  make  adjustments  for  local 
State  law.  The  States,  of  course,  in 
adopting  their  contract  rules  are 
primarily  concerned  with  the  effects  and 
problems  within  that  State,  not  the 
effects  on  a  nationwide  service  industry 
that  requires  smooth  and  efficient 
interstate  operations.  The  second  is 
inherently  contradictory  to  a  uniform 
system.  Under  the  second  approach, 
airlines  and  agents  would  be  required  to 
have  separate  forms  and  procedures  for 
each  State  at  each  of  their  ticketing 
offices,  an  uru-easonable  burden  on 
airline  interstate  operations. 

This  rule  takes  a  Federal  approach  to 
the  structure  of  the  contract  notice  that 
must  be  provided.  It  recognizes  that  a 
national  approach  is  needed  for  the 
airline  industry.  These  companies 
continually  need  to  interact  with  each 
other,  and  actually  sell  each  other's 
services,  unlike  industries  such  as  credit 
cards  or  rental  cars  that  are  composed 
of  companies  selling  only  their  own 
product. 

People  E.xpress  Airlines  argued  that 
when  cargo  tariffs  were  eliminated  in 
1979.  a  uniform  notice  requirement  such 
as  this  rule  was  not  imposed  on  the 
carriers,  and  there  is,  therefore,  no  need 
for  this  type  of  rule  for  passenger 
carriers.  We  disagree.  Passenger  and 
cargo  service  have  different 
characteristics  that  require  different 
treatment.  For  example,  waybills  have 
traditionally  been  more  complete  and 
sophisticated  documents.  Further,  the 
consumers  of  cargo  transportation, 
shippers  and  traffic  managers,  deal  with 
contracts  for  transportation  as  part  of 
their  regular  business  routine.  They 
know  to  look  for  or  ask  about  such 
terms  as  liability  and  the  time  for  filing 
claims.  They  are  likely  to  have  the 
finances  and  time  to  contest  a  term  that 
is  misapplied.  On  the  other  hand, 
passengers,  even  business  travelers,  are 
generally  not  educated  in  the  intricacies 
of  contracts  of  carriage.  The  American 
public  has  come  to  expect  that  people 
can  buy  an  airline  ticket  without 
concerning  themselves  about  the  many 
incorporated  terms  that  have  a  large 
impact  on  their  rights  and  duties.  For  40 
years,  they  have  relied  on  the  Federal 
Government  to  supervise  those  matters. 

Thus  one  of  the  main  reasons  for  the 
rule  is  to  ensure  that  users  of  passenger 
air  transportation  have  the  information 
needed  to  make  a  judgment  about  the 
contract  of  carriage  that  they  receive. 
This  rule  is  intended  to  alert  passengers, 
and  prospective  passengers,  that 
important  terms  ar(>  inrorporafed  in 


ticket  contracts  and  to  ensure  that 
information  is  available  to  answer  their 
quesiions  about  those  terms. 

The  Board  recognizes  that,  in  most 
cases,  decisions  by  passengers  about 
which  airline  to  fly  are  unlikely  to  be 
influenced  strongly  by  the  detailed 
contract  terms  of  a  particular  airline, 
other  than  the  featured  ones  of  price, 
origin  and  destination,  class,  and  times. 
The  importance  of  additional 
information  is  to  enable  passengers  to 
take  protective  or  responsive  action.  For 
example,  if  passengers  know  an  airline's 
baggage  liability  rules,  they  might  want 
to  purchase  extra  insurance,  or  if  the 
time  for  filing  a  claim  against  the  airline 
is  short,  to  take  quick  action  to  protect  a 
claim.  It  is  this  basic  information  for 
decisionmaking  that  the  rule  is  designed 
to  provide,  to  help  passengers  and  the 
industry  to  do  business  in  an 
unregulated  environment. 

Authority  for  the  Rule 

We  believe  that  the  question  of  the 
Board's  authority  to  issue  a  rule  such  as 
this  is  well  settled.  Under  section  204(a) 
of  the  Federal  Aviation  Act,  the  Board 
has  the  authority  to  issue  those  rules 
necessary  to  carry  out  the  provisions  of 
the  Act.  Those  provisions  can  be  found 
in  section  102  of  the  Act.  stating  its 
goals,  and  in  Title  IV  of  the  Act.  stating 
specific  substantive  provisions.  The 
goals  of  the  Act  support  the  rule.  Under 
section  102,  the  Board  is  to  consider  in 
the  public  interest,  in  the  performance  of 
its  duties,  the  availability  of  adequate, 
economic,  efficient,  and  low-priced 
services,  the  prevention  of  unfair  and 
deceptive  practices,  and  the 
development  and  maintenance  of  a 
sound  regulatory  environment 
responsive  to  the  needs  of  the  public, 
among  other  things. 

In  addition,  under  section  4041a)  of  the 
Act.  the  airlines  have,  and  will  continue 
even  after  sunset  of  the  Board  to  have, 
the  duty  to  provide  safe  and  adequate 
service.  Within  the  policy  set  forth  by 
Congress  in  section  102,  the  Board  may 
issue  such  reasonable  rules  as  may  be 
needed  in  the  public  interest  to  ensure 
that  this  duty  is  performed.  In  an 
important  recent  decision  closely  in 
point,  a  U.S.  Court  of  Appeals 
reaffirmed  the  Board's  power  under  this 
provision  to  issue  i!s  sninking  rules. 
Diefentbal  v.  CAB.  681  F  2d  1039  (5th 
Cir.  1982).  In  ruling  on  the  validity  of 
that  regulation  issued  under  section 
404(a).  the  court  stated  that  even  if  there 
is  no  express  provision  to  issue  a 
specific  rule,  the  Board  may  regulate  as 
long  as  its  action  "reasonably  advances 
the  purposes  of  the  enabling  statute." 
(Slip  Opinion  at  p  M3,3) 


The  Board  also  has  the  specific 
authority  under  section  411  of  the  Act  to 
prevent  potentially  unfair  or  deceptive 
practices.  The  Board  believes  that  there 
is  the  potential  for  such  practices,  with 
unregulated  passenger  air  service,  in  the 
area  of  incorporation  by  reference  of 
terms  of  the  travel  contract.  Without 
such  a  rule,  the  airlines  would  be 
subject  to  the  various  standards  of 
notice  imposed  by  the  States,  A 
consumer  might,  for  example,  be  led  to 
believe  that  the  terms  included  in  the 
contract  by  one  airline  in  one  State 
would  be  the  same  for  airlines  in  other 
States. 

The  Board  disagrees  with  the 
Massachusetts  Attorney  General's 
position  that  it  is  inappropriate  for  the 
Board  to  issue  rules  on  this  subject  in 
view  of  the  impending  Board  sunset  in 
1985.  Congress,  in  the  Airline 
Deregulation  Act  of  1978,  deliberately 
phased  out  domestic  tariffs  2  years 
before  Board  sunset,  so  that  the  Board 
would  still  be  present  to  deal  with 
problems  caused  by  the  changes.  That  is 
what  we  are  doing  here.  While  it  is 
generally  accepted  that  further 
legislation  is  needed  to  implement  Board 
sunset,  so  that  the  post-sunset  allocation 
of  regulatory  duties  is  as  yet  unknown,  it 
appears  very  likely  that  a  successor 
Federal  agency  will  continue  to  have 
power  to  ensure  safe  and  adequate 
service,  inter  alia  by  enforcing  rules 
such  as  this.  Even  if  that  turns  out  not  to 
be  the  case,  it  is  clearly  the  Board's  duty 
to  continue  to  act  in  the  public  interest, 
in  its  considered  judgment,  while  it  still 
exists. 

The  Board  believes  that  for  these 
reasons  there  should  be  one  standard 
for  notice  of  contract  terms  for  airlines 
in  all  States,  and  that  it  has  ample 
statutory  authority  to  issue  rules  to  that 
end 

The  Rule 

Preemption 

Most  commenters  supported  Federal 
preemption  by  rule  in  this  area.  One 
commenter  suggested  that  the  Board 
make  explicit  in  the  rule  its  intent  to 
preempt  State  regulation  in  this  matter. 
This  has  been  done  in  §  253.1,  Purpoae. 
The  Minnesota  Attorney  General 
suggested  that  the  preemption  be  more 
specific  so  as  not  to  preempt  State 
contract  remedies  and  "plain-language" 
statutes.  The  Board  agrees  with  this 
suggestion  with  respect  to  contract 
remedies,  and  has  clarified  the 
fundamental  provision  in  §  253.4  by 
stating  that  the  enforcement  aspects  of 
the  rule  are  in  adddition  to  other 
remedies  at  law.  The  effect  and  the 
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validity  of  State  law  relating  to  other 
aspects  of  the  contracting  process, 
including  State  "plain-  language" 
statutes,  will  depend  on  the  detailed 
provisions  of  those  laws,  and  cannot  be 
determined  in  advance  within  the  scope 
of  this  proceeding. 

The  Massachusetts  Attorney  General 
argued  that  the  Board  lacks  the 
authority  to  preempt  the  States  by  this 
rule  To  some  extent  this  cummenter 
may  have  misunderstood  the  intended 
scope  of  the  rule,  in  that  he  spoke  of 
reconciling  State  and  Federal  regulation 
rather  than  having  the  State   'completely 
ousted,"  and  that  Congress  did  not 
intend  the  CAB's  authority  over  unfair 
and  deceptive  practices  to  "totally 
occupy  the  field  "  In  fact,  far  from 
totally  occupying  the  field  of  unfair  and 
deceptive  practices,  this  rule  is  designed 
to  preempt  the  States  only  in  one 
narrow  area:  the  notice  that  must  be 
gi\en  to  passengers  in  cases  where  an 
air  carrier  incorporates  some  of  its 
contract  terms  by  reference. 

Within  that  narrow  area.  h(jwever,  the 
Board  is  of  the  opinion  that  the  law 
clearly  empowers  it  to  preempt  the 
States.  Under  Article  VI  of  the 
Constitution,  Federal  law  must  prevail 
over  State  law  that  conflicts  with, 
mterferes  with,  or  is  contrary  to  it.  It  is 
also  well  established  that  duly 
authorized  Federal  regulations  a.-e 
included  among  the  Federal  "laws"  that 
have  this  preemptive  effect  on  State 
action.  Free  v.  Bland.  369  U  S.  603  (1962); 
Paul  V.  United  Stales.  371  US.  245 
(1903);  PUC  of  California  v.  United 
States,  355  U.S.  534  (1958) 

The  Massachusetts  Attorney 
General's  emphasis  upon  Congress" 
intent,  or  lack  of  it,  to  preempt  the  States 
on  these  specific  issues  is  misplaced. 
Where,  as  here.  Congress  has  set  up  an 
agency  to  administer  a  comprehensive 
program,  and  the  Federal  agency  is 
acting  within  its  authority  deleg.iieii  bv 
Congress,  it  is  the  agency's  intent  that 
determines  the  scope  of  preemption. 
That  is  the  reason  why  the  Board  has 
stated  so  clearly  the  preemptive  intent 
of  this  regulation.  Where  the  Federal 
authority  and  intent  are  clear,  there  is 
no  need  to  look  to  the  second  test 
referred  to  in  the  Massachusetts 
comment — whether  the  State  regulation 
would  interfere  with  the  Feder.il 
scheme.  Even  under  that  test,  hovve\  er 
the  outcome  is  clear:  uniform  natMiial 
t!r:keting  notice  requirements, 
unhampered  by  diverse  local 
regulations,  are  the  verv  essence  ot  this 
rule 

\nj>licability 

i'he  notice  of  proposed  rulemaking 
asked  for  comment  on  whether  the  rule. 


as  an  alternative  to  an  exemption  for  all 
small  aircraft  operations,  should  apply 
to  all  airline  operations  in  single-tu:ket 
interline  air  transportation  invoUmg 
large  aircraft  on  at  least  one  r-egment. 
The  commenters,  including 
representatives  of  small  airlines, 
generally  supported  this  alternative. 
They  asked,  however,  that  the 
alternative  be  expanded  to  include  all 
operations  of  all  air  carriers  in\  olved  in 
scheduled  interstate  transportation. 
Within  the  scoj)e  of  the  proposal,  as 
required  by  the  ,A.d.m;nistrative 
Procedure  .'\ct.  the  Board  cannot  expand 
thi>  .(pplicability  of  the  rule  in  such  a 
fashion  in  the  final  rule.  The  B(.iard  is 
issuing  contemporaneously  with  this 
final  rule  a  notice  of  proposed 
rulemaking  asking  for  comment  on  the 
expanded  applicability  suggested  b\'  the 
commenters.  Because  of  the  need  to 
complete  action  in  this  proceeding  as 
soon  as  possible,  the  Board  is  allowing 
30  days  for  comment  on  that  proposed 
change.  In  the  meantime,  the  Board  is 
adopting  the  broader  alternative 
proposed  in  EDR-444.  This  ensures  that 
the  rule  applies  immediately  to  those 
trips  where  it  is  most  needed:  all 
operations  invoh  ing  larae  aircraft, 
including  any  flight  scijments  by  any 
airlines  regardless  of  aircraft  size  th.it 
are  included  on  the  same  ticket  wnh  a 
segment  using  large  aircraft.  The  rule 
adopted  today  essentially  sets  a  uniform 
notice  standard  for  those  situations 
where  smali-airc:raft  operators  have 
been  filing  joint  tariffs  for  the  same 
purpose — to  facilitate  interline  travel 
and  provide  information  to  passengers 
traveling  on  more  than  one  carrier. 

Several  ALiska  earners  asked  that  the 
rule  appi\  to  intra-.Maska  passenger  and 
cargo  operations.  By  its  terms  the  rule 
applies  to  all  interstate  and  o\erseas 
scheduled  passenger  air  transportation. 
inc;luding  intra-Alaska  markets.  As  the 
Board  stated  in  FUR— 144.  cargo 
transportation  is  different  in  this  respect 
from  passenger  transportation.  As 
discussed  above,  cargo  transportation 
does  not  share  the  f  ictors  that  make  this 
rule  necessary 

The  Board  also  h.is  r:iantu'd  the  rule's 
applical'iliti,-  to  make  it  clear  that  it 
applies  only  to  those  contracts  that  use 
incorporation.  The  rule  is  not  intended 
to  preclude  carriers  from  giving  the 
passenger  the  entire  contract  if  they 
prefer.  .\'or  are  carriers  precluded  from 
providing  more  no'/ce  than  the  rule 
requires. 

Incorporation  by  Rtffttrencc 

In  the  proposal,  the  Board  stated  thai 
if  the  airline  did  not  tnilnw  the 
requirement  for  notice  to  passengers  m 
the  rule,  it  could  not  claim  the  benefit 


against  the  passenger  of  any  term 
incorporated  \>\  reference  in  the  ticket 
contract.  The  proposed  rule  also 
required  airlines  to  make  the  full  text  of 
its  ticket  contract  available  for 
inspection  wherever  its  tickets  were 
sold  and  to  provide  copies  of  the 
contract  to  passengers  upon  their 
request. 

In  response  to  the  comments,  the 
Board  has  made  some  clarifications  and 
modifications  in  this  section  of  the  rule. 
It  was  the  Board's  intent  to  affirmatively 
allow,  by  Federal  rule,  airlines  to 
incorporate  terms  by  reference  into  their 
ticket  contracts.  Section  253.4  has  been 
reworded  to  make  this  point  clear 
Further,  as  suggested  in  the  comments, 
the  Board  has  modified  the  provisions  of 
the  rule  to  make  clear  that  the  "penahy" 
of  an  airline  not  being  able  to  enforce  a 
term  only  applies  with  respect  to  a 
passenger  who  has  not  received  the 
required  notice.  As  proposed,  the  rule 
could  have  been  interpreted  to  void  an 
airline's  contracts  with  all  passengers 
upon  a  particular  noncompliance  with 
the  rule  at  any  time. 

The  Air  Transport  Association  of 
America  (ATA),  the  International  Air 
Transport  Association  (LATA),  and 
Southwest  Airlines  all  suggested 
changes  in  the  penalty  provision  of 
§  253.4(a)  of  the  proposed  rule.  That  is 
the  provision  that  states  that  an  air 
carrier  may  not  claim  the  benefit,  as 
against  a  passenger,  of  contract  terms 
incorporated  by  reference  if  the  notice 
requirement  of  the  rule  has  not  been 
followed.  ATA  and  LATA  suggested  a 
change  in  wording  to  state  that  no 
passenger  "shall  be  bound  by  the 
contract  terms  if  notice  is  not  given  to 
that  passenger  as  required."  In  addition. 
Southwest  (incorporating  its  comments 
in  D.  38348)  argued  that  this  part  of  the 
rule  is  unlawful  because  the  Board  has 
no  authority  to  interfere  in  the  common 
law  of  contracts  with  respect  to  ticket 
contracts. 

As  discussed  above,  the  Board  does 
have  the  legal  authority  to  issue  the  rule. 
Southwest  is  correct,  however,  that  it  is 
the  purpose  of  the  rule  to  set  the 
standard  (altering  common-law  rules  as 
applicable)  for  contract  law  notice  with 
respect  to  airline  ticket  contracts. 
Without  the  enforcement  mechanism  of 
voiding  the  contract  term,  the  penally 
for  violating  the  rule  would  be  limited  to 
a  civil  penally  action  against  the  airline. 
The  passenger,  however,  could  still  be 
disadvantaged  in  such  a  case  if  the  term 
were  still  considered  valid.  Civil 
penalties  will  in  most  cases  be  far  less 
effective,  and  far  more  costly  to 
administer,  than  simply  voiding  the  term 
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and  allowing  the  passenger  to  pursue 
available  remedies. 

The  courts  will  still  have  an  important 
role  to  play  in  determining  whether  the 
notice  given  was  "conspicuous,"  and  if 
so  whether  the  term  itself  is  proper.  The 
airlines  may  in  that  context  still  raise 
the  defense  that  conspicuous  notice  was 
given  and  that  the  passenger  should  be 
held  to  the  contract.  It  is  only  where  the 
required  notice  is  found  not  to  be 
conspicuous  or  not  given  at  all  that  the 
penalty  provision  voiding  the  term 
comes  into  effect. 

The  Board  is  adopting  lATA's  and 
ATA's  language  in  addition  to  that  in 
the  proposed  rule  and  is  retaining  the 
enforcement  mechanism  as  proposed.  If 
the  lATA  and  ATA  language  were 
adopted  as  a  substitute,  as  suggested,  it 
might  arguably  appear  to  address  only 
one  side  of  the  contract,  the  passenger's 
duty  and  the  resulting  penalty  if  the  duty 
is  not  followed.  The  combination  of  the 
two  proposals,  in  any  event,  seems  to 
cover  each  type  of  transaction 
adequately  and  effectively. 

In  §  253.4(b),  the  Board  is  adopting  the 
suggestion  that  the  full  text  of  the 
contract  of  carriage  be  made  available 
for  public  inspection  only  at  the  airlines' 
airport  and  city  ticket  offices  rather  than 
at  all  ticket  sales  locations,  as  proposed. 
This  change  was  suggested  by  ATA, 
lATA,  and  the  American  Society  of 
Travel  Agents.  The  full  text  of  tariffs  is 
now  required  to  be  available  only  at 
airport  and  city  ticket  offices  in  most 
cases.  The  Board  is  persuaded  that  the 
proposed  requirement  would  place  an 
unnecessary  and  costly  burden  on  the 
airlines  and  at  the  same  time  could 
overburden  travel  agents  with  volumes 
of  contracts  for  each  airline.  As  lATA 
points  out,  this  is  a  subject  that  is  best 
left  to  the  airlines'  relationship  with  the 
agent  rather  than  imposed  by  regulation. 
In  addition,  if  the  airlines  were  required 
to  distribute  each  change  in  the  contract 
text  to  travel  agents  and  ensure  that  the 
agent  copy  was  correct,  terms  could  not 
be  changed  as  quickly  in  response  to 
competition. 

The  Association  of  Retail  Travel 
Agents  (ARTA)  asked  that  the  carriers 
be  required  to  provide  copies  of  the  full 
contract  text  to  their  agents  because 
they  need  to  know  the  terms  of  the 
contract  that  they  are  selling  the  public. 
While  it  is  undoubtedly  true  that  a 
better  informed  agent  can  better  service 
the  public,  the  Board  believes  that  those 
travel  agents  that  have  the  most  need 
for  the  text  will  arrange  to  obtain  it  from 
the  airline.  The  benefits  of  requiring 
such  a  distribution  by  the  carrier  do  not 
outweigh  the  burdens  that  it  would 
impose. 
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At  the  same  time,  recognizing  ARTA's 
concern  that  its  customers  should  have 
easy  access  to  the  contract,  the  Board  is 
adopting  lATA's  suggestion  that  each 
carrier  make  available  at  each  ticket 
outlet  (including  travel  agents) 
information  about  how  passengers  can 
obtain  a  copy  of  the  contract  text.  The 
Board  is  not  adopting  lATA's  and  ATA's 
suggestion  that  a  request  for  a  copy  of 
the  contract  must  be  in  writing,  as 
confusing  and  unnecessarily  restricting. 
In  practice,  a  travel  agent  or  ticket  agent 
will  have  to  write,  or  have  the  passenger 
write,  the  pertinent  name  and  address 
for  any  request  to  be  processed.  In 
response  to  ATA  and  lATA  suggestions, 
to  allow  flexibility  the  carrier  response 
is  to  be  by  mail  or  other  delivery 
service. 

lATA,  ATA,  and  Transamerica  further 
suggested  that  only  the  full  text  of 
nonfare  terms  and  conditions  be 
required  to  be  given  to  the  passenger 
upon  request.  Transamerica  argued  that 
since  the  fare  conditions  change  now  on 
a  frequent  basis,  it  would  be  impossible 
for  the  carrier  to  keep  its  contract 
current,  and  that  changes  would  be 
confusing  to  passengers.  The  Board 
considers  that  fare  terms  and  conditions 
are  some  of  the  most  important  matters 
for  the  passenger.  The  Board  is  therefore 
not  adopting  this  change.  Carriers  must 
publish  changes  in  fares  to  its  agents 
and  ticket  offices  in  a  manner  so  that 
they  can  be  understood.  This  same 
business  necessity  should  therefore  be 
easily  adapted  to  contract  changes. 

Because  of  problems  encountered  in 
the  past  by  persons  wanting  to  inspect 
tariffs  and  rules  at  carrier  offices, 
carriers  should  make  clear  to  airline 
employees  that  the  text  required  to  be 
available  under  this  rule  is  public 
information,  and  ticket  counter 
personnel  should  have  authority  to 
readily  release  the  information. 

Notice  of  Incorporated  Terms 

ATA,  lATA,  and  the  Minnesota 
Attorney  General  made  several 
suggestions  to  change  the  required 
general  incorporation  notice.  Most  of 
them  have  been  adopted,  since  they 
were  in  response  to  changes  in  §  253.4. 
The  Minnesota  Attorney  General 
suggested  that  the  notice  explain  in 
more  detail  how  the  text  of  terms  can  be 
obtained.  The  Board  has  added  a 
requirement  that  information  sufficient 
to  order  the  full  text  be  available  at  each 
location  where  a  carrier's  tickets  are 
sold. 

In  the  proposal,  the  Board  would  have 
required  that  the  substantive  text  of 
certain  terms  be  given  to  passengers 
before  boarding — normally  with  their 
tickets.  This  was  in  accordance  with  the 


original  communications  from  airline 
representatives  (now  in  this  docket). 
This  turned  out,  however,  to  be  the  most 
important  and  controversial  issue  to  the 
airline  and  travel  agent  commenters, 
who  opposed  it  strongly.  They  pointed 
out  that  this  requirement  would  make  it 
difficult  or  impossible  to  use  uniform 
ticket  stock  (despite  their  earlier 
representations),  one  of  the  main 
reasons  for  the  rule,  and  would  make  it 
much  more  expensive  for  the  airlines  to 
change  any  of  their  terms.  Furthermore, 
it  might  tend  to  have  the  competitively 
undesirable  effect  of  causing  the 
industry  by  parallel  action  to 
standardize  all  its  terms  in  these  areas. 

The  Board  reluctantly  agrees  that 
these  industry  arguments  have  merit, 
although  enhanced  consumer 
information  is  one  of  the  main  intended 
benefits  of  the  rule.  In  order  to  preserve 
this  aspect  of  the  rule,  the  Board  is 
requiring  a  two-step  notice  to 
consumers:  Each  ticket  must  have  a 
notice,  which  can  and  presumably  will 
be  standardized,  that  the  contract  may 
incorporate  terms  in  several  enumerated 
areas  (as  discussed  below);  and  each 
carrier  must  ensure  that  concise  and 
correct  information  concerning  these 
terms  is  immediately  available  to  the 
public  wherever  its  tickets  are  sold. 

The  Board  has  upon  consideration 
decided,  however,  that  terms  restricting 
refunds  of  passengers'  money,  or 
requiring  additional  payments,  are  too 
crucial  to  be  totally  incorporated  by 
reference.  Where  loss  of  money  is 
concerned,  the  Board  considers  that 
direct,  conspicuous,  notice  of  the  salient 
features  of  the  terms,  in  writing  on  or 
with  the  ticket,  must  be  given  if  those 
terms  are  to  be  valid.  While  every  detail 
need  not  be  in  the  ticket,  a  phrase  such 
as  "this  ticket  is  not  refundable"  is 
necessary  to  alert  the  public.  Actually,  it 
appears  most  likely  that  this 
requirement  will  impose  no  additional 
burden,  since  for  their  own  commercial 
reasons  carriers  would  provide  such 
notice  in  any  event.  A  new  §  253,7  has 
been  added  reflecting  these  judgments. 

lATA,  ATA,  and  the  Minnesota 
Attorney  General  also  submitted 
proposed  changes  to  the  wording  of  the 
key  terms  of  the  contract  that  must  be 
included  in  the  general  notice.  The 
Board  has  accepted  some  changes  and 
denied  others,  "The  purpose  of  the  notice 
is  to  alert  passengers  to  ask  the  right 
questions  about  terms  that  might  affect 
them.  The  terms  that  must  be  included 
in  the  notice  and  the  changes  adopted  in 
the  proposed  rule  are  as  follows: 

1,  Limits  on  the  air  carrier's  liability 
for  personal  injury  or  death  of 
passengers.  The  proposal  had  included 


lansuase  or 
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kinguage  on  baggage  liability,  but  that 
subject,  including  ticket  notice,  has  been 
handled  in  a  separate  proceeding 
.'\lthough  limits  on  personal  injun, 
hal)iliiy  may  be  unenforceable  m 
domestic  transportation,  as  suggested  tiy 
the  Minnesota  Attorney  General,  if  the 
carrier  attempts  to  include  such  a  limit 
passengers  should  be  alerted  to  it. 

2.  Chum  rrstrictions.  ii.ci'i.d.'ng  time 
periods  within  which  possrnger  must 
file  a  claim  or  bring  an  action  cgninst 
the  carrier  for  its  acts  or  omissions  or 
those  of  its  agents.  The  Board  disagrees 
with  arguments  that  this  terra  should  nut 
be  included  in  the  notice,  it  is  in  fact  one 
of  the  more  critical  terms  about  which 
the  passenger  needs  to  be  alerted,  since 
many  other  rights  may  depend  on 
compliance  with  it.  The  Board  has 
c:hangpd  the  format  of  this  category  to 
include  "claim  restrictions,"  s'.i  as  to 
include  an  explanation  of  any  restraints 
(e.g.  special  forms]  on  hf)w  the  cLiim  is 
(o  be  made. 

3.  Refund  restrictions  were  originally 
included,  but  the  Board  has  decided  that 
they  are  important  enough  to  require 
direct  ticket  notice  as  discussed  above. 

4.  Rights  of  the  carrier  to  change 
terms  of  the  contract.  As  pointed  out  in 
the  comments,  the  canter's  ri^ht  to 
change  unilaterally  any  term  of  the 
contract  may  be  unenforceable  with 
respect  to  certain  terms.  The  Board  has 
thus  deleted  the  word  "any"  so  as  not  to 
mislead  the  passengers.  Any  change  in 
the  price  will  have  to  be  noticed  like 
refund  restrictions. 

5.  Rules  about  confirmation  of 
reservations,  check-in  times,  and  refusal 
to  carry.  The  Board  adopted  .ATA's  and 
I.ATA's  change  concerning  clarification 
of  notice  about  reser\-ation  practices, 
limiting  it  to  reconfirmatir^ns.  The  Roard. 
however,  did  not  delete  notice  of  refusal 
to  carry  as  requested,  -Although  as  ATA 
stated  this  term  would  cover  such 
general  conduct  areas  as  intoxication,  it 
would  also  cover  such  topics  as  ciirriagc 
of  handicapped  persons,  about  which 
tilt!  Board  has  just  issued  specific  rules 
Reference  to  "oversales"  has  been 
deleted,  since  this  subject,  including 

ti(  ket  notice,  is  covered  in  Part  250. 

6.  Rights  of  the  carrier  and  limitations 
concerning  delay  or  failure  to  perform 
service,  including  schedule  changes, 
substitution  of  alternate  air  carriers  or 
aircraft  and  rerouting,  and  policy  on 
compensation  for  delay  or 
nonperformance.  The  Board  accepted 
the  suggested  change  made  by  ATA  and 
by  the  Minnesota  Attorney  General. 

One  additional  change  is  made  in  the 
notice  requirement  of  specific  key  term.s 
-As  pointed  out  in  the  comments,  it  is 
important  that  passengers  know  how  to 
obtain  additional  information  if  desired. 


The  rule  now  requires  the  notice  tn  state 
that  information  about  the  listed  key 
terns  can  be  obtained  at  any  ticket 
outlet  in  addition  to  the  availahiiity  of 
the  full  contract  upon  request  at  carrier 
ticket  offices. 

Explanation  of  Key  Terms 

As  originally  proposed,  the  nile  would 
have  required  ihe  airlines  to  give  the 
passenger  a  summary  of  terms  listed 
above.  As  explained  above,  the  Board 
has  reluctantly  agreed  that  such  a 
requirement  is  probably  impracticable. 
The  intent  of  the  requirement  was  to 
give  passengers  the  answers  to  the 
prf)blems  that  they  most  often  face  in  air 
travel.  The  Board  continues  to  believe 
that  it  is  important  that  this  information 
be  readily  available  to  passengers  who 
desire  it  at  the  point  of  ticket  purchase. 
In  making  the  requirement,  the  Board  is 
stating  it  in  performance  terms,  to  give 
carriers  and  agents  latiiude  to  use  the 
most  efficient  means  for  their  situation. 
The  Board  is  therefore  requiring  that 
concise  and  immediate  information 
about  the  terms  listed  in  the  required 
notice  be  readily  available  to 
passengers  upon  request  at  the  locations 
where  the  carrier's  tickets  are  sold. 

This  requirement  may  be  met  in  any 
manner  that  the  carrie.'-s  and  their 
agents  and  ticket  outlets  consider 
practical  and  reasonable.  It  may  consist 
of  keeping  ready  for  passenger 
inspection  at  ticketing  locations  a 
concise  summary  of  the  terms  in 
question,  |They  could,  for  example,  be 
included  m  the  Official  Airline  (juide.) 
Or.  it  may  consist  of  a  telephone 
number,  where  informed  personnel  will 
g;ve  immediate  answers  to  agents' 
questions.  It  might  even  be  displayed 
upon  queries  th^-ough  agents'  computer 
terminals.  If  the  ticket  is  mailed  to  the 
passenger,  it  should  include  a 
reasonable  and  quick  method  for  the 
passenger  to  obtain  the  information.  The 
Board  believes  that  this  type  of 
performance  requirement  will  allow 
flexibility  to  the  travel  industry,  while 
providing  important  and  timely 
information  to  passengers. 

Carriage  VVilhout  Advance  Tickets 

The  Board  has  decided  to  delete  the 
proposed  section  on  this  subject.  Part  of 
this  section  was  intended  to  cover  the 
eventual  possibility  that  written  tickets 
might  not  be  issued  and  that  some  type 
of  permanent  nonwritten  records  might 
be  used  as  a  substitute,  and  also  cover 
situations  such  as  "shuttle"  services 
where  ticket  sales  take  place  on  board. 
often  after  takeoff.  For  both  cases,  the 
proposed  section  stated  that  the 
required  notice  must  be  given  pnnr  to 
boarding,  I'pon  consideration  of  thi' 


comm-ents  and  the  changes  made  from 
the  proposal,  the  Board  has  decided  that 
it  is  sufficient  for  the  notice  to  be 
included  with  the  actual  ticket  sale,  with 
the  information  needed  to  answer 
passengers'  questions  available  at  that 
time.  Passengers  who  board  before 
ticketing  have  in  fact  op'.ed  to  lake  their 
chances  on  the  airline  contract.  If  they 
want  information  ahead  of  time,  they 
can  still  obtain  it  through  any  on-the- 
ground  ticket  outlets.  Carriers,  of  course. 
may  at  their  discretion  provide 
information  in  advance  of  boarding  in 
greater  detail. 

Other  Matters 

ATA  in  its  comments  included  a 
sample  ticket  notice  to  meet  the 
requirements  of  the  rule  including  ATA's 
recommended  changes.  Aside  from  the 
changes  in  the  notice  required  by  the 
decisions  discussed  in  this  issuance,  the 
Board  notes  that  the  notice  appears  to 
make  no  distinction  between  domestic 
and  foreign  air  transportation.  Tariffs 
will  continue  for  travel  in  foreign  air 
transportation.  So  that  there  is  no 
confusion  in  this  regard,  any  notice  on 
or  with  the  ticket  should  make  clear  that 
the  applicability  of  tariffs  only  applies  to 
foreign  air  transportation 

The  Minnesota  Attorney  General 
questioned  whether  there  would  be  any 
penalty  outside  of  contract  law  for 
carriers  refusing  to  comply  with  the  rule. 
The  Board  has  civil  penalty  authority 
under  section  901  of  the  Act,  can  issue 
cease  and  desist  orders,  and  can  seek 
injunctive  relief  from  a  U.S.  District 
Court  if  needed.  However,  we  would 
expect  that  the  primary  enforcement 
mechanism  would  be  contract  law  at  the 
local  level. 

Some  commenters  argued  that  airlines 
should  be  able  to  impose  a  reasonable 
charge  on  passengers  for  the  costs  of 
receiving  a  copy  of  the  text  of  the 
contract.  They  stated  that  to  require  a 
free  copy  would  impose  a  larger 
proportional  burden  on  small  carriers. 
The  Board  believes  that  when  two 
parties  agree  to  a  contract  each  should 
have  equal  access  to  the  text  of  that 
contract.  Since  normal  business  practice 
would  require  that  a  substantial  number 
of  copies  be  made  to  distribute  to  ti(Jce1 
outlets  and  airline  offices,  Ihe  extra 
number  needed  for  passenger  requests 
should  not  impose  a  large  added  cost. 
The  cost  should  also  serve  as  an 
incentive  to  keep  the  document  conrise. 
The  Board  is  thus  retaining  the 
requirement  to  give  passengers  a  free 
copy  of  the  contract  upon  request. 

Two  other  procedural  points  were 
raised  by  the  commenters.  Two 
commenters  argued  that  if  the  changes 
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proposed  by  ATA  and  lATA  were 
adopted  in  some  form,  the  Board  should 
issue  another  notice  of  proposed 
rulemal<ing  asi<ing  for  comment  oh  the 
change.  The  Board  has  adopted  some  of 
these  suggested  changes  and  make  other 
changes  of  its  own.  The  Board  is  aware 
that  if  a  final  rule  deviates  so 
significantly  from  the  notice  of  proposed 
rulemaking  that  the  interested  parties 
have  effectively  been  deprived  of  an 
opportunity  for  comment,  the  action  may 
be  found  wanting  under  section  553  of 
the  Administrative  Procedure  Act.  We 
are.  however,  of  the  opinion  that  such  is 
not  the  case  here.  Considering  the 
urgent  need  of  the  carriers  to  know  the 
applicable  rules  so  that  they  can  begin 
ticketing  for  flights  after  December  31, 
the  Board  cannot  justify  another  round 
of  comments  on  the  rule.  Most  of  the 
changes  are  matters  of  detail  and 
clarification.  The  main  change  is  in  the 
notice  of  salient  terms.  The  proposal 
would  have  required  carriers  to  furnish 
their  particularized  contract  terms  on 
specified  subjects  with  each  ticket.  The 
final  rule  limits  this  requirement  to 
refund  or  price-change  information. 
Otherwise  it  requires  that  these 
important  subject  areas  be  noted 
conspicuously  on  or  with  the  ticket,  but 
that  information  about  the  actual  terms 
be  available  upon  request  of  passengers 
wherever  the  carrier's  tickets  are  sold. 
The  final  rule  is  less  burdensome  for  the 
carriers  and  agents,  who  are  enabled  to 
continue  to  use  standardized  short-form 
ticket  stock,  while  at  the  same  time 
providing  a  comparable  level  of 
information  to  the  public.  The  Board 
concludes  that  the  final  rule  is  legally 
and  practically  within  the  scope  of  the 
proposal. 

The  Board  will  review  the  operation 
of  this  rule  within  the  next  year,  and 
determine  whether  it  should  be  retained, 
modified,  or  revoked. 

One  commenter  argued  that  if  the 
Board  required  that  copies  of  the  terms 
of  the  contract  be  given  free  to 
passengers  when  they  ask,  the  Board 
should  do  a  Regulatory  Impact 
Statement  of  the  rule  s  costs  and 
burdens  and  ask  for  comment  on  that 
Statement.  The  Board's  policy  statement 
(14  CFR  399.72)  states  that  the  Board 
will  perform  such  an  analysis  if  the  rule 
would  have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more,  would 
result  in  major  increase  in  costs  or 
prices  or  decrease  in  revenues  for  the 
industry,  levels  of  government,  or 
geographic  regions,  or  where  the  Board 
finds  that  such  an  analysis  is  needed 
because  of  the  importance  or  burden 
created  by  the  rule.  The  Board  finds  that 
this  rule  does  not  meet  those  criteria.  As 


adopted,  the  rules  is  imposing  on  the 
airlines  loss  of  a  burden  than  would  be 
imposed  by  normal  business  and  legal 
practice.  In  fact,  the  rule  was  proposed 
originally  at  the  carriers'  own  request,  to 
save  costs  thiit  they  foresaw  without  it. 
The  costs  involved  in  providing  copies 
of  contracts  by  mail  upon  requests,  and 
explaining  terms  to  passengers,  will  not 
have  an  effect  on  the  economy  of  SlOO 
million  or  more,  and  will  not  hiive  a 
significant  major  effect  on  the  prices, 
revenues,  or  costs  of  the  industry, 
government,  or  any  geographic  region. 
Nor  does  the  Board  believe  that  this  rule 
is  so  burdensome  or  costly  as  to  warrant 
a  Regulatory  Impact  Analysis  on  other 
grounds. 

A  definition  section  has  been  added, 
with  standard  definitions  from  other 
rules  for  "ticket  office  "  and  "large 
aircraft,"  but  with  a  new  definition  of 
"passenger"  to  make  sure  that  the 
information  required  is  available  to. 
prospective  as  well  as  actual 
passengers. 

Termination  of  Rulemaking 

In  Docket  38021  (EDR-396,  45  FR 
25817,  April  16.  1980)  and  Docket  38348 
(EDR^04,  45  FR  42629,  lune  25,  1980), 
which  were  consolidated  into  EDR-404B 
(46  FR  35936.  July  13.  1981).  the  Board 
proposed  various  alternatives 
concerning  the  donu's'ic  passenger 
contract  of  carnage.  1  hose  alternatives 
included  eliminating  the  filing  of  rules 
tariffs  and  the  revision  of  all  Board- 
required  notices.  The  Board  believes 
that  this  rule,  the  ongoing  revision  of  the 
Board's  tariff  regulations  in  14  CFR  Part 
221.  and  its  consumer-rule  proceedings 
such  as  those  on  baggage  liability  and 
oversales  make  continuation  of  the 
previous  rulemaking  unnecessary.  The 
Board  is  thus  terminating  the 
rulemakings  in  Dockets  38021  and  38348. 

Effective  Date 

This  rule  is  effective  for  tickets  sold 
on  or  after  January  1,  1983.  That  date 
coincides  with  the  statutory  expiration 
of  tariff  filing  under  the  Airline 
Deregulation  Act.  Carriers  may  bring 
their  ticketing  practices  into  compliance 
with  the  rule  before  that  date,  at  their 
discretion. 

Regulatory  Flexibility  .^ct 

In  accordance  with  5  U.S.C.  605(b).  as 
added  by  the  Regulatory  Flexibility  Act, 
Pub.  L  96-3.54.  the  Board  certifies  that 
none  of  the  proposed  changes  will,  if 
adopted,  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Board  adopted  the 
alternative  proposal  in  the  notice  of 
proposed  rulemaking.  That  alternative 
does  affect  small  carriers  that  interline 


with  large  aircraft  operators.  Its 
economic  impact,  with  the  changes 
made  in  the  rule,  as  discussed  above,  is 
not  likely  to  be  significant.  It  involves 
only  minor  changes  in  the  ticketing 
process  of  those  carriers,  who  generally 
favored  their  inclusion  in  the  rule's 
scope. 

List  of  Subjects  in  14  CFR  Part  253 

Advertising,  Air  carriers,  Air 
transportation,  Claims,  Consumer 
protection,  Law,  Travel. 

Accordingly,  the  Civil  Aeronautics 
Board  amends  14  CFR  chapter  II  by 
adding  a  new  Part  253,  Notices  of  Terms 
of  Contract  of  Carriage,  as  follows: 

1,  The  Table  of  Contents  of  14  CFR 
Chapter  II  is  amended  to  read: 

CHAPTER  II— CIVIL  AERONAUTICS  BOARD 

SUBCHAPTER  A— ECONOMIC 
REGULATIONS 

Part 

*  *  *  «  * 

253     Notice  of  Terms  of  Contract  of  Carriage. 

*  *  •  ♦  • 

2.  Subchapter  A  of  14  CFR  Chapter  II 
is  amended  by  adding  a  new  Part  253  to 
read: 

PART  253— NOTICE  OF  TERMS  OF 
CONTRACT  OF  CARRIAGE 

Sfc. 

253.1  Purpose. 

253.2  Applicability. 
253  3  Definitions. 

253  4     Incorporation  by  reference  in  the 

contract  of  carriage. 
253.5     Notice  of  incorporated  terms. 
253.8     Explanation  of  incorporated  terms, 
253.7    Direct  notice  of  certain  terms. 

Authority:  Sees.  204,  404,  411,  Pub  L  85- 
726,  as  amended,  72  Stat.  743.  760.  769;  (49 
U.S.C.  1324,  1374,  1381). 

§  253.1     Purpose. 

The  purpose  of  this  rule  is  to  set 
uniform  disclosure  requirements,  which 
preempt  any  State  requirements  on  the 
same  subject,  for  terms  incorporated  by 
reference  into  contracts  of  carriage  for 
scheduled  service  in  interstate  and 
overseas  passenger  air  transportation. 

§253.2    Applicability. 

This  rule  applies  to  all  scheduled 
direct  air  carrier  operations  in  interstate 
or  overseas  air  transportation  involving 
large  aircraft,  including  any  flight 
segments,  regardless  of  aircraft  size  or 
the  identity  of  the  carrier,  that  are 
included  on  the  same  ticket  with  a  flight 
segment  using  large  aircraft.  It  applies  to 
all  contracts  with  passengers,  for  such 
operations,  that  incorporate  terms  by 
reference. 
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s  253.3     Definitions. 

"Large  aircraft"  means  any  aircraft 
cJpsigned  to  have  a  maximum  passenger 
capacity  of  more  than  60  seats. 

"Passenger"  means  any  person  who 
purchases,  or  who  contacts  a  ticket 
office  or  travel  agent  for  the  purpose  of 
purchasing,  or  considering  the  purchase 
of.  air  transportation. 

"Ticket  office"  means  station,  office, 
or  other  location  where  tickets  are  sold 
th.it  is  under  the  charge  of  a  person 
employed  exclusively  by  the  carrier,  or 
by  it  jointly  with  another  person. 

§  253.4    Incorporation  by  reference  in  the 
contract  of  carriage. 

(a)  A  ticket  or  other  written 
instrument  that  embodies  the  contract  of 
carriage  may  incorporate  contract  terms 
by  reference  (i.e.,  without  stating  their 
full  text),  and  if  it  does  so  shall  contain 
or  be  accompanied  by  notice  to  the 
passenger  as  required  by  this  part.  In 
addition  to  other  remedies  at  law,  an  air 
carrier  may  not  claim  the  benefit  as 
Hf^ainst  the  passenger  of,  and  the 
passenger  shall  not  be  bound  by,  any 
contract  term  incorporated  by  reference 
if  notice  of  the  term  has  not  been 

pro\  ided  to  that  passenger  in 
.iccurdance  with  this  part. 

(b)  Each  air  carrier  shall  make  the  full 
text  of  each  term  that  it  incorporates  by 
reference  in  a  contract  of  carriage 
availalile  for  public  inspection  at  each 
of  its  airport  and  city  ticket  offices, 

(c)  Each  air  carrier  shall  provide  free 
of  charge  by  mail  or  other  delivery 
service  to  passengers,  upon  their 
request,  a  copy  of  the  full  text  of  its 
terms  incorporated  by  reference  in  the 
contract.  Each  carrier  shall  keep 
available  at  all  times,  free  of  charge,  at 
all  locations  where  its  tickets  are  sold 
■vvithin  the  United  States  information 
sufficient  to  enable  passengers  to  order 
the  full  text  of  such  terms. 

>i  253.5    Notice  of  incorporated  terms. 
Each  air  carrier  shall  include  in  or 
with  a  ticket,  or  other  written  instrument 
gi\en  to  a  passenger,  that  embodies  the 
contract  of  carriage  and  incorporates 
tf^rms  by  reference  in  that  contract,  a 
conspicuous  written  notice  that — 

(a)  Any  terms  incorporated  by 
reference  are  part  of  the  contract. 
passengers  may  inspect  the  full  text  of 
each  term  incorporated  by  reference  at 
the  carrier's  airport  or  city  ticket  offices. 
and  passengers  have  the  right,  upon 
request  at  any  location  where  the 
carrier's  tickets  are  sold  within  the 
United  States,  to  receive  free  of  charge 
by  mail  or  other  delivery  service  the  full 
text  of  each  such  incorporated  term: 

(b)  The  incorporated  terms  may 
iniJude  and  passengers  may  o!)taiii  from 


any  location  where  the  carrier's  tickets 
are  sold  within  the  United  States  further 
information  concerning: 

(1)  Limits  on  the  air  carrier's  liability 
for  personal  injury  or  death  of 
passengers. 

(2)  Claim  restrictions,  including  time 
periods  within  which  passengers  must 
file  a  claim  or  bring  an  action  against 
the  carrier  for  its  acts  or  om.issions  or 
those  of  its  agents. 

(3)  Rights  of  the  carrier  to  change 
terms  of  the  contract.  (Rights  to  change 
the  price,  however,  are  governed  by 

§  253.7). 

(4)  Rules  about  reconfirmation  of 
reservations,  check-in  times,  and  refusal 
to  carry. 

(5)  Rights  of  the  carrier  and 
limitations  concerning  delay  or  failure  to 
perform  service,  including  schedule 
changes,  substitution  of  alternate  air 
carrier  or  aircraft,  and  rerouting. 

§  253.6     Explanation  of  incorporated  terms 

Each  air  carrier  shall  ensure  that  any 
passenger  can  obtain  from  any  location 
where  its  tickets  are  sold  within  the 
United  States  a  concise  and  immediate 
explanation  of  any  terms  incorporated 
by  reference,  concerning  the  subjects 
listed  in  §  253.5(b). 

§  253.7     Direct  notice  of  certain  terms 

A  passenger  shall  not  be  bound  by 
any  terms  restricting  refunds  of  the 
ticket  price,  imposing  monetary 
penalties  on  passengers,  or  permitting 
the  carrier  to  raise  the  price,  unless  the 
passenger  receives  conspicuous  written 
notice  of  the  salient  features  of  those 
terms  on  or  with  the  ticket. 

By  the  Civil  Aeronautics  Board. 
Phyllis  T.  Kaylor, 
Secretary. 
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FEDERAL  TRADE  COMMISSION 

16CFR  Pari  305 

Rules  for  Using  Energy  Cost  and 
Consumption  Information  Used  in 
Labeling  and  Advertising  of  Consumer 
Appliances  Under  the  Energy  Policy 
and  Conservation  Act;  Ranges  of 
Comparability  for  Water  Heaters 

agency:  Federal  1  rade  Commission. 
ACTION:  Rule  related  notice. 

summary:  Under  the  Federal  Trade 
ClomnussKui  s  Appliance  Labeling  Rule, 
each  required  label  or  fact  sheet  for  a 
covered  appliance  must  show  a  range, 
or  scale,  indicating  the  range  of  energy 
costs  or  efficiencies  for  all  models  of  a 


size  or  capacity  compdrdble  to  the 
labeled  model.  The  Commission 
publishes  the  ranges  annually  in  the 
Federal  Register  if  the  upper  or  lower 
limits  of  the  range  change  by  15%  or 
morf  from  the  previously  published 
range.  If  the  Commission  does  not 
publish  a  revised  range,  it  must  publish 
a  notice  that  the  prior  range  is  still 
applicable  for  the  next  year.  The  cost 
ranges  for  water  heaters  have  not 
changed  by  as  much  as  15%  since  the 
last  publication.  Therefore,  the  ranges 
published  in  the  Federal  Register  on 
March  25, 1980  for  oil  and  electric  water 
heaters,  and  on  April  17, 1980  for  gas 
water  heaters  remain  in  effect  until  new 
ranges  are  published. 
EFFECTIVE  DATE:  November  19  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  Mills,  202-37&-2891,  or  Lucerne  D. 
Winfrey,  202-376-2805.  Attorneys, 
Division  of  Enforcement,  Federal  Trade 
Commission.  Washinglun.  DC.  20580. 
SUPPLEMENTARY  INFORMATION:  Section 
324  of  the  Energy  Policy  and 
Conservation  Act  of  1975  [EPCA]  ' 
required  the  Federal  Trade  Commission 
to  consider  labeling  rules  for  the 
disclosure  of  estimated  annual  energy 
cost  or  alternative  energy  consumption 
information  for  at  least  thirteen 
categories  of  appliances:  (1) 
Refrigerators  and  refrigerator-freezers: 
(2)  freezers:  (3)  dishwashers;  (4)  clothes 
dryers;  (5)  water  heaters;  (6)  room  air 
conditioners;  (7)  home  heating 
equipment,  not  including  furnaces:  (8) 
television  sets;  (9)  kitchen  ranges  and 
ovens:  (10)  clothes  washers:  (11) 
humidifiers  and  dehumidifiers;  (12) 
central  air  conditioners:  and  (13) 
furnaces.  Under  the  statute,  the 
Department  of  Energy  (DOE)  is 
responsible  for  developing  test 
procedures  that  measure  how  much 
energy  the  appliances  use.  In  addition, 
DOE  is  required  to  determine  the 
representative  average  cost  a  cpnsumer 
pays  for  the  different  types  of  energy 
available. 

On  November  19, 1979.  the 
Commission  issued  a  final  rule  ' 
covering  seven  of  the  thirteen  appliance 
categories:  refrigerators  and  refrigerator- 
freezers,  freezers,  dishwashers,  water 
heaters,  clothes  washers,  room  air 
conditioners,  and  furnaces. 

The  rule  requires  that  energy 
efficiency  ratings  or  energy  costs  and 
related  information  be  disclosed  on 
labels,  fact  sheets  and  in  retail  sales 
catalogs  for  all  covered  products 
manufactured  on  or  after  May  19.  1980. 


'  Pull.  (..  94-163.  89  slal.  871  (Dec.  22.  1975|. 
=  44  FR  66466, 16  CPR  Part  305  (November  IB. 
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Certain  point-of-sale  promotional 
materials  must  disclose  the  availability 
of  energy  cost  or  energy  efriciency  rating 
information.  The  required  disclosures 
and  all  claims  concerning  energy 
consumption  made  in  writing  or  in 
broadcast  advertisements  must  be 
based  on  the  results  of  the  DOF,  test 
procedures. 

Pursuant  to  §  305.8  of  the  rule, 
nianufacturers  submitted  reports  to  the' 
Commission  by  lanuary  ~\,  19H0.  These 
reports  contained  the  estimated  annual 
cost  or  energy  efficiency  rating,  derived 
from  tests  performed  pursuant  to  the 
UOE  test  procedures,  for  all  models  of 
the  seven  categories  of  appliances.  The 
reports  also  contained  the  model,  the 
number  of  tests  performed  on  each 
model,  and  the  capacity  of  each  model. 
From  the  information,  the  Commission 
compiled  and  published  '  ranges  of 
comparability  for  each  product,  as 
required  by  §  305.10  of  the  rule. 

Section  30,5. 10(a)  of  the  rule  requires 
that  manufacturers,  tifter  filing  this 
initial  report,  shall  report  the  same 
information  annually  by  specified  dales 
for  each  product  type.*  If  an  analysis  of 
the  new  data  indicates  that  the  upper  or 
lower  limits  of  the  ranges  have  changed 
by  more  than  15"'';.  the  Commission 
must,  under  §  305.10  of  the  rule,  publish 
a  revised  vrsion  of  the  new  ranges. 
Otherwise,  the  Commission  must 
publish  a  statement  that  the  prior  ranges 
remain  in  effect  for  the  next  ye.ir 

The  annual  reports  for  water  heaters 
have  been  received  and  analyzed  iind  it 
has  been  determined  that  neither  the 
upper  nor  lower  limits  of  the  ranges  for 
this  product  category  have  changed  by 
15"u  or  more  since  the  initial  publication 
of  the  ranges  on  March  J5  and  .-Xpnl  17. 

imn. 

In  consideration  ot  the  foregoing,  the 
present  ranges  for  water  heaters  will 
remain  in  effect  for  the  next  year 

List  of  Subjects  In  16  CFR  Part  305 

.-Xdvertising.  Energy  conservalioa. 
Household  appliances.  Labeling. 
Reporting  and  recordkeeping 
requirements 

(Sec.  324  of  the  Energy  Policy  and 
Conservation  Act,  42  t'  S  C  62<M  (1975).  as 
amended  by  the  Nation. il  Energy 
Conservation  Policy  Act,  42  II  S.C.  6291 


n*^""):  spc.  5S3  of  th>"  Administrative 
Procpdure  Act,  5  U  S.C.  551)) 

Carol  M  Thomas, 
Secretary. 

'FR  n.T  12  11-76  Kili-d  11-18-^2:  ft4.'i  ,itn| 
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16  CFR  Part  305 

Rules  for  Using  Energy  Costs  and 
Consumption  Information  Used  in 
Labeling  and  Advertising  for 
Consumer  Appliances  Under  the 
Energy  Policy  and  Conservation  Act; 
Ranges  of  Comparability  for  Furnaces 

agency:  Fi'deral  Trade  Commission. 
ACTION:  Rule  related  notice. 


M.SFR  n9<W!Ki,ir!ti  1    rWOl.  45  FR  1>«J0  (M.irrh 
25.  19801.  45  ni  ::b036  iApnl  17  19301.  46  H?  3829 
llnnudry  16.  19B1). 

'Kepoiit  for  clothes  w.ii>hnrs  dre  du«  by  Mdrch  1. 
reports  for  water  healers,  room  air  conditioners  jnd 
furnares  :ir<"  <iuf  by  May  1,  ri'porls  for  dishw.ishcrs 
■iri'  ij:ip  !>v  Iiine  1;  reports  for  rpfnj>eralors. 
rpfrijjerator-freezers.  freezers  ami  water  heaters  .ire 
due  by  August  1. 


SUMMARY:  Under  the  Federal  Trade 
Commission's  Appliance  Labeling  Rule, 
each  required  label  or  fact  sheet  for  a 
covered  appliance  must  show  a  r.mge, 
or  scale,  indicating  the  range  of  energy 
costs  or  efficien(aes  for  all  models  of  a 
size  or  capacity  a)mparable  to  the 
labeled  model.  These  ranges  show  the 
highest  and  lowest  energy  costs  or 
efficiencies  for  the  various  size  or 
capacity  groupings  of  the  appliances 
covered  by  the  rule  The  Commission 
publishes  the  ranees  annii,i!ly  in  the 
Federal  Register  if  the  upper  or  lower 
limits  of  the  range  change  by  15  pcr(;cnl 
or  more  from  the  previously  published 
range.  If  tlie  Com.mission  does  not 
publish  a  revised  rangii,  it  must  publish 
a  notice  that  the  prior  range  is  still 
applicable  for  the  next  year. 

The  ranges  of  energy  efficiencies  for 
furnaces  have  not  changed  by  as  much 
as  15  percent  since  the  hist  publication. 
Therefore,  the  ranges  published  on 
March  25.  1980  and  April  17,  1980  remain 
in  effect  until  new  ranges  are  published. 
EFFECTIVE  DATE:  November  19,  UW2. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  Mills.  202-376-281)1,  or  Lucerne  D 
V\infrey,  202-376-2805,  Attorneys, 
Division  of  Enforcement.  Federal  Trade 
Coi-p.mission,  W.ishingtoii.  DC.  20580. 
SUPPLEMENTARY  INFORMATION:  Section 
324  iif  the  Energy  Policy  and 
C.msfrvation  .-Xcl  of  197,5  (EPC.-X)' 
requued  the  Fetieral  Trade  Commission 
to  consider  labeling  rules  for  the 
disclosure  of  estimated  annual  energy 
cost  or  alternative  energy  consumption 
information  for  at  le.tst  thirteen 
categories  of  appliances:  (1) 
Refrigerators  and  refngerator-frfezers; 
(2)  freezers;  (3)  dishw.ishers:  (4)  cKithes 
dryers;  (5)  water  heaters;  |6)  room  lir 
conditioners;  (7)  home  heating 
equipment,  not  including  furnaces;  iS] 
television  sets;  (9)  kitchen  ranges  ind 


ovens;  (10)  clothes  washers;  (11) 
humidifiers  and  dehumidifiers;  (12) 
central  air  conditioners;  and  (13) 
furnaces.  Under  the  statute,  the 
Department  of  Energy  (DOR)  is 
responsible  for  developing  test 
procedures  that  measure  how  much 
energy  the  appliances  use.  In  addition, 
DOE  is  required  to  determine  the 
representative  average  cost  a  consumei 
pays  for  the  different  types  of  energy 
available. 

On  November  19.  1979,  the 
C'ommission  issued  a  final  rule- covering 
seven  of  the  thirteen  appliance 
categories:  refrigerators  and  refrigerator- 
freezers,  freezers,  dishwashers,  water 
heaters,  clothes  washers,  room  air 
conditioners  and  furnaces. 

The  rule  requires  that  energy 
efficiency  ratings  or  energy  costs  and 
related  information  be  disclosed  on 
labels,  fact  sheets  and  in  retail  sales 
catalogs  for  all  covered  products 
manufactured  on  or  after  May  19,  19H0 
Certain  point-of-sale  promotional 
materials  must  disclose  the  availabilitv 
of  energy  cost  or  energy  efficiency  rating 
information.  TTie  required  disclosures 
and  all  claims  concerning  energy 
consumption  made  in  writing  or  in 
bnjadcast  advertisements  must  he 
based  on  the  results  of  the  DOF  test 
proc:edures. 

Pursuant  to  §  305  8  of  the  riilt" 
manufacturf!rs  submitted  reports  to  tli>' 
Commission  by  (anuary  21.  1980.  These 
reports  contained  the  estimated  ;iniui.il 
cost  or  energy  efficiency  rating,  derived 
from  tests  performed  pursuant  to  the 
DOF  test  proct^dures.  for  all  modi-ls  of 
the  seven  categories  of  app!iaii(,e.s  The 
reports  also  contained  the  model,  the 
number  of  tests  performed  on  each 
model,  and  the  capacity  of  each  model 
From  the  information,  the  Commission 
compiled  and  published  'ranges  of 
comparability  for  each  product,  as 
required  by  §  305.10  of  the  rule. 

Section  305.10(a)  of  the  rule  requires 
that  manufacturers,  after  filing  this 
initial  report,  shall  report  the  same 
information  annually  by  specified  dales 
for  each  prtxiuct  type.'  If  an  analysis  of 
the  new  data  indicates  that  the  upper  or 
lower  limits  of  any  of  the  ranges  have 
1  hanged  by  more  than  15%.  the 
Commission  must,  under  §  30.5.10  ol  the 
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rule,  publish  a  revised  version  of  Ihe 
new  range  or  ranges.  Otherwise,  the 
Commission  must  publish  a  siatement 
that  the  prior  range  or  ranges  remain  in 
effect  for  the  next  year. 

The  annual  reports  for  furnact^s  have 
been  received  and  analysi'd  and  it  has 
been  determined  that  neither  the  upper 
nor  lower  limits  of  the  ranges  for  this 
product  catergory  have  changed  by  15% 
or  more  since  the  initial  publication  of 
the  ranges  on  March  25.  1980  and  April 
17.  1980.5 

In  consideration  of  Ihe  loregouig.  the 
present  ranges  for  furnaces  will  rctmain 
in  effect  for  the  next  year. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising.  Cnergy  conseivation. 
Household  appliances,  I,al)eliiiH 
Reporting  and  re(  ordkeejiinj^ 
requirements. 

(Sim;,  1)24  of  the  Em-rj^y  Policy  iiiid 
Con.st-rvalinn  Act.  42  II,S,C.  r>ZilA  {VJ75).  a.s 
amcniii.'d  by  the  N.Uiuniil  FnerKy 
C(jnsorvation  Policy  Act.  42  II.S,C,  62*»1 
(1978);  sec.  553  of  the  Adminislnilivc 
Procedure  Act.  5  II  S,C.  551) 
Carol  M.  Thomas, 
Sccri'tury. 

IIKD.H.  HJ-,nil',  Fil.'d  n    lH_H:»:K:4Simi| 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  12 
I TD.  82-2201 

Customs  Regulations  Amendments 
Relating  to  Safety  Standards  for  Boats 
and  Associated  Equipment 

agency:  Customs  Service.  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  Ihe 
joint  regulations  of  the  Customs  Service 
and  the  Coast  Guard  reiati.ng  to  safety 
standards  for  foreign-maiie  boats  and 
associated  equipment.  These  changes, 
which  are  designed  to  clarify  certain 
filing  requirements,  eliminate  bond 
requirements  in  some  in,stan(:cs,  ,tnd 
implf;ment  a  more  reasonable  tiiue  limit 
for  the  completion  of  repairs  or 
alterations  to  such  boats  and  equipment, 
are  expected  to  reduce  compli.nire 
burdens  on  importers  and  correct 
problems  encountered  under  the  existing 
regulations, 

EFFECTIVE  DATE:  December  20,  1982 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Donald  Ellison.  Office  of  Boating, 
I'ublic,  and  Consumer  Aflairs  (G-BBS- 


■l,"i  1  K  I'l.Sjn  4S  KR  2fi0,ifi. 


1/42],  Room  4213,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC.  20.'"593  (202^26-1065), 
or  H.  C.  Feese.  Duty  .'\ssessment 
Division.  Room  4118,  US.  Customs 
Service.  1301  Constitution  Avenue.  NVV., 
Washington.  D,C,  20229  (202-566-8651), 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  11  of  'he  Federal  Boat  Safety 
Act  of  1971  (46  U.S.C,  1460],  provides 
that  the  Secretaries  of  Transportation 
and  the  Treasury  may,  by  joint 
regulations,  authorize  the  importation  of 
boats  or  associated  equipment  which  do 
not  conform  with  applicable  Federal 
safety  regulations  and  standards  upon 
terms  and  conditions  which  will  assure 
that  the  boats  or  associated  equipment 
will  be  brought  into  conformity  before 
being  used  on  waters  subject  to  the 
jurisdiction  of  the  United  States, 

Under  this  authority,  Customs  and  the 
Coast  Guard  published  T  D.  76-166  in 
the  Federal  Register  on  June  10,  1976  (41 
FR  23398).  setting  forth  a  new  section 
12,85,  Custom.s  Regulations  (19  CFR 
12.({5),  rel.itmg  to  safety  standards  for 
boats  and  associated  equipment. 

Section  12.85  provides  that  boats  and 
associated  equipment  will  be  denied 
entry  into  the  customs  territory  of  the 
I  'nitcKJ  States  unless  accompanied  by 
evjd(!nce  of  compliance  with  the 
st.indards  or  regulations.  Evidence  of 
compliance  may  consist  of  either  a 
compliance  certification  label  affixed  to 
the  product  or  a  hull  identification 
number  affixed  by  the  importer  or  the 
original  manufacturer. 

Certain  products  may  be  permitted 
entry  and  release  without  a  compliance 
certification  label  or  hull  identification 
number  if  they  fall  within  one  of  the 
following  cutegoi  ies  and  if  the 
conditions  for  entry  and  release 
specified  in  section  12.85  for  each 
category  of  product  are  met. 

1,  F'roducis  manufactured  before  an 
applicable.standard  or  regulation  was  in 
effect. 

2.  Products  exempted  from  standards 
or  regulations  by  a  Coast  Guard  Grant 
of  Exemption. 

3.  Products  not  in  conformity  at  the 
lime  of  entry  but  which  will  he  brought 
into  conformity. 

4,  Products  belonging  to  nonresidents 
which  are  not  in  conformity  and  are 
entering  the  United  States  for  repair  or 
alteration, 

5,  Produi  ts  owned  by  certain  foreign 
government  or  international 
organization  personnel. 

6.  Products  entered  for  tests  or 
experimentation. 

Following  the  issuance  of  section 
12.85,  Ihe  Coast  Cii.ini  beyan  ,in 


Imported  Boats  Compliance  Program 
Project  managers  for  the  Coast  Gu.ird 
and  Customs  reevaluated  the  pr(i>;r,in'. 
and  found  it  to  be  deficient  in  several 
areas.  After  numerous  meetings 
between  Customs  and  the  Coast  Guard, 
it  was  deteimined  advisable  to  modify 
the  program  and  revise  the  regulations. 
Subsequently,  a  discussion  of 
modifications  of  proposed  regulations 
amendments  was  set  forth  in  a  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  on  December  15.  1981 
(4()FR  611421 

Analysis  of  Comments 

Only  one  comment  was  received  in 
response  to  the  notice.  The  commenter 
is  opposed  to  the  1-year  limitation  in 
proposed  §  12.85(c)(6)  in  which  to  enter 
boats  for  racing.  He  claims  that  1  year 
would  not  allow  sufficient  time  for 
adequate  testing  and  proper  utilization 
of  such  equipment.  He  recommends  a  5- 
year  period. 

The  commenter  further  contends  that 
proposed  §  12.85(d)(6)  should  be 
eliminated.  This  provision  would  require 
the  identity,  if  known,  of  Ihe  city  or  state 
in  which  the  product  will  be  principally 
located  to  be  included  on  the 
declaration  filed  with  Customs.  He 
argues  that  it  would  be  impossible  to 
identify  the  principal  location  of  Ihe 
boat  because  race  boats  typically  arc 
moved  from  one  location  to  another  and 
prerace  testing  is  generally  conductcid  at 
sites  other  than  the  official  race 
location.  Thus,  the  very  nature  of  boat 
racing  makes  it  impossible  to  predict 
accurately  or  to  plan,  with  any  degree  of 
certainty,  the  detailed  locations  of 
prerace  testing  or  the  races  themselves. 

Doth  Customs  and  the  Coast  Guard 
are  opposed  to  the  5-year  entry  period 
recommended  by  the  commenter. 
However,  to  be  consistent  with  Customs 
statutes  and  regulations  governins 
similar  temporary  importations, 
§  12.85(c)(6)  is  being  modified  to  provide 
for  a  1-year  period  with  extensions  of  up 
to  3  years  at  the  discretion  of  the  district 
director. 

The  suggestion  to  eliminate 
§  12.85(d)(6)  cannot  be  adopted.  This 
provision  and  §  12.85(c)  are  designed  lo 
provide  proper  control  over  boats  which 
do  not  comply  with  the  regulations  but 
which  are  permitted  into  the  United 
States  on  strictly  a  temporary  basis.  The 
changes  proposed  by  the  commenter 
would  cause  Customs  and  the  Coast 
Guard  to  lose  such  control  and  the 
ability  to  ensure  compliance  with  the 
regulations. 

After  careful  analysis  of  the  comment 
and  further  review  of  this  matter,  the  1- 
year  limitation  for  entry  of  boats  for 
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racing  and  associated  equipment  under 
§  12.85(c)(6)  IS  adopted,  with  the 
addition  that  this  period  may  be 
extended  at  the  discretion  of  the  district 
director  of  Customs  for  one  or  more 
additional  periods,  not  to  exceed  a  total 
of  3  years.  The  other  changes  to  §  12.85 
are  adopted  as  proposed. 

Lists  of  Subject  in  19  CFR  Part  12 

Customs  duties  and  inspection. 
Imports.  Importers.  Marine  safety. 

Regulations  Amendments 

PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

Section  12.85,  Customs  Regulations  (19 
CFR  12.85).  IS  amended  as  follows 

§  12.85    Coast  Guard  boat  and  associated 
equipment  safety  standards.  [Amended) 

1.  Section  12.85(c)(1)  is  amended  hy 
removing  the  last  sentence, 

2.  Section  12.85(c)(4)  is  amended  by 
removing  "60  days"  and  mserting  "1 
year"  wherever  it  appears. 

3.  Section  12.85(c)(4)  is  further 
amended  by  removing  the  last  sentence. 

4.  Section  12.85(c)(6)  is  amended  bv 
revising  it  to  read  as  follows; 


(6)  Certain  products  entered  for  tests. 
experiments,  exhibits,  or  races.  An 
importer  or  consignee  seeking  to  enter  a 
product  for  period  not  to  exceed  1  year 
for  tests,  experiments,  exhibits,  or  rac^s 
but  not  for  sale  in  the  United  States, 
shall  file  a  declaration  in  accordance 
with  paragraph  (d)  of  this  section.  The 
declaration  shall  state  that  the  importer 
or  consignee  is  importing  the  product 
solely  for  the  stated  purpose  and  that  it 
will  not  be  sold  or  operated  in  the 
United  States,  unless  the  operation  is  an 
integral  part  of  the  stated  use  for  which 
the  product  was  imported.  The  importer 
or  consignee  shall  attach  to  the 
declaration  a  description  of  use  for 
which  the  product  is  being  imported,  the 
time  period  estimated  for  completion. 
and  disposition  to  be  made  of  the 
product  after  completion.  Fntry  under 
this  paragraph  may  be  authonzed  for  <i 
period  not  to  exceed  1  year  from  the 
date  of  importation.  However,  this 
period  may  be  extended  at  the 
discretion  of  the  distnct  director  for  one 
or  more  additional  periods  which,  when 
added  to  the  initial  1-year  period,  shall 
not  excceed  a  total  of  3  years. 

5.  Section  12.85(d)  is  amended  by 
revising  it  to  read  as  follows: 

•  «  *  «  • 

(d)  Declarotmn  requirements  All 
declarations  submitted  must: 

(1)  Be  filed  at  the  time  of  entry,  in 
duplicate  on  Form  CG-509fi, 


(2)  Be  signed  by  the  importer  or 
consignee. 

[3]  State  the  name  and  U.S.  address  of 
'he  importer  or  consignee. 

(4)  State  the  entry  number  and  date. 

15]  Provide  the  make,  model,  and  hull 
identification  number,  if  affixed,  or  date 
of  manufac;ture  if  hull  identification 
number  not  affixed,  of  any  boat,  and  a 
description  of  any  equipment  or 
component. 

(6)  Identify,  if  kndwn.  the  city  or  state 
in  which  the  product  will  be  principally 
located. 

(7)  Be  sent  by  the  district  director,  to 
the  Commandant  (G-BBS-l/42),  U.S, 
Coast  Guard,  Washington.  DC.  20593. 

*  ♦  •  •  • 

6.  Section  12.85(e)(2)  is  amended  by 
revising  it  to  read  as  follows: 

*  •  •  «  * 

(e)  Release  under  bond. 

(1)  *  *  * 

(2)  Time  limitation  to  produce 
statement  for  which  bond  is  obligated. 
Within  180  days  after  entry,  the  importer 
or  consignee  shall  deliver  to  both  the 
district  director  and  the  Commandant. 
U.S.  Coast  Guard,  a  copy  of  the 
statement  for  production  of  which  the 
bond  was  obligated.  If  the  statement  is 
not  delivered  to  the  district  director  for 
the  port  of  entry  of  the  product  within 
180  days  after  the  date  of  entry,  the 
importer  or  consignee  shall  deliver  or 
cause  to  be  delivered  to  the  distnct 
director  the  product  that  was  released  in 
accordance  with  this  paragraph. 
***** 

(R  S  251.  as  amended,  sees,  623.  624.  46  Stat. 
759,  as  amended,  sees.  5,  6,  7,  11.  15.  85  Stat. 
215,  216,  217,  219  (5  U  S  C.  .^ni:  19  U  S.C.  66, 
1623.  1624,  46  U  S  C.  1454,  145.S   1456.  1460. 
1404)  49  CFR  1  46(0)  (Ij) 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
section  1(b)  of  E.O.  12291.  Accordingly, 
no  regulatory  impact  analysis  has  been 

prepared. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  under  the 

provisions  of  section  3  of  the  Regulatory 
Flexibility  Act  (5  US.C  605(b))  that  the 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  ruimber  of  small 
entities. 

Drafting  Information 

The  principal  author  of  this  document 
was  Jesse  V,  Vitello,  Regulations 
Control  Branch.  U.S.  Customs  Service. 
However,  personnel  from  other  Customs 


offices  and  the  Coast  Guard  participated 
in  its  development. 
Alfred  R.  De  Angelus, 

Acting  Commissioner  of  Customs. 

Approved:  November  1,  1982. 
John  M.  Walker,  Jr., 
Assistant  Secretary  of  the  Treasury. 

Approved: 
).  S.  Gracey, 
ComrrHindanL  United  Slates  Coast  Guard. 

\VU  Doc  82-31755  FllfKi  ll-lS-Si  a4.Sam| 
BILLING  CODE  4820-02-M 

19  CFR  Part  111 
[T.D.  82-219] 

Customs  Regulations  Amendment 
Relating  to  Discharge  of  an  Importer's 
Liability  for  Duties 

agency:  U.S.  Customs  Service, 
Treasury. 

action:  Final  rule. 

SUMMARY:  Customs  recently  published  a 
final  rule  in  the  Federal  Register  which 
provided  an  alternative  procedure  for  an 
importer  of  record  to  pay  duties  on 
imported  merchandise  through  a 
licensed  customhouse  broker.  That 
document  required  brokers  to  provide  a 
written  notification  to  their  clients  that 
if  they  elect  to  pay  by  check,  they  may 
pay  Customs  charges  with  a  separate 
check  payable  to  the  "U.S.  Customs 
Service."  One  method  of  notification 
involves  providing  the  written  statement 
to  each  active  client  annually  during  the 
month  of  February  beginning  February 
1983,  and  during  each  February 
thereafter.  An  active  client  is  defined  to 
mean  a  client  from  whom  a  broker  has 
obtained  a  power  of  attorney.  Because 
the  notification  procedure  and  definition 
of  active  client  may  create  unintended 
burdensome  results,  this  document 
amends  the  Customs  Regulations  to 
alleviate  these  burdens  by  providing 
that  (1)  the  broker  shall  provide  the 
notification  statement  to  each  active 
client  annually  beginning  no  later  than 
February  28, 1983,  and  at  least  once  at 
any  time  within  each  subsequent  12- 
month  period  thereafter;  and  (2)  an 
active  client  means  a  client  from  whom 
a  broker  has  obtained  a  power  of 
attorney  and  for  whom  the  broker  has 
transacted  Customs  business  on  at  least 
two  occasions  within  the  12-month 
period  preceding  notification. 

EFFECTIVE  DATE:  December  20, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Legal  Aspects:  Edward  B.  Gable,  [r., 

Office  of  Regulations  and  Rulings 
(202-566-5706) 
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Operational  Aspects:  Herbert  H.  Geller 
Duty  Assessment  Division  |202-566- 
53071.  U.S.  Customs  Service.  1301 
Constitution  Avenue.  NW.. 
Washington.  D.C.  20229 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  27,  1982.  Customs  published  a 
final  rule  in  the  Federal  Register  (T.D. 
82-134;  47  FR  32416)  which  provided  an 
alternative  procedure  for  an  importer  of 
record  to  pay  duties  on  imported 
merchandise  through  a  licensed 
customhouse  broker.  When  an  importer 
uses  a  broker  and  pays  by  check  or 
bank  draft,  the  importer  often  furnishes 
the  broker  one  check  or  bank  draft 
covering  both  duties  and  the  broker's 
fees  and  charges.  The  broker  then  pays 
the  duties  to  Customs  on  behalf  of  the 
importer.  Under  the  alternative 
procedure,  the  importer  may  elect  to 
submit  to  the  broker  a  separate  check  or 
bank  draft  for  the  duties,  payable  to  the 
"U.S.  Customs  Service."  The  broker 
would  then  deliver  the  importer's  check 
or  bank  draft  to  Customs. 

That  document  also  required  brokers 
to  provide  a  written  notification  to  their 
clients  advising  that  if  the  clients  are 
importers  of  record,  payment  to  the 
brokers  will  not  relieve  the  clients  of 
liability  for  Customs  charges  in  the 
exent  the  charges  are  not  paid  bv  the 
brokers.  Clients  also  are  advised  that  if 
they  elect  to  pay  by  check,  they  may  pay 
Customs  charges  with  a  separate  check 
payable  to  the  "U.S.  Customs  Service." 
which  shall  be  delivered  to  Customs  by 
the  broker.  Under  T.D.  82-134.  brokers' 
are  required  to  provide  this  information 
statement  on,  or  attached  to,  a  power  of 
attorney  executed  on  or  after  September 
27,  1982.  Additionally,  brokers  are 
required  to  provide  the  statement  to 
each  active  client  annually  during  the 
month  of  February  beginning  in 
February  1983,  and  during  each 
February  thereafter.  The  rule  also 
defined  an  active  client  to  mean  a  client 
from  whom  a  broker  has  obtained  a 
[)ower  of  attorney. 

It  has  been  brought  to  Customs 
attention  that  the  requirement  to  notifv 
clients  during  the  month  of  Febni.iry 
and  the  definition  of  active  client  are 
creating  unintended  burdensome  results 

For  example,  brokers  already  may 
send  written  communications  to  clients 
under  their  present  procedures 
I oncerning  various  accounting, 
ri'connliation.  and  relating  matters.  At 
that  time,  which  may  occur  other  than 
(luring  the  month  of  February,  brokers 
(  ould  provide  clients  with  the 
information  statement.  Customs  h,is  no 
objection  to  when  the  nolification  is 
^i\en.  provided  there  is  written 


notification  at  least  once  within  a  12- 
month  period.  Accordingly,  to  alleviate 
an  unintended  paperwork  burden  on 
brokers,  this  document  amends  the  fir'^t 
sentence  of  §  11.29(b)(2)(ii),  Customs 
Regulations  (19  CFR  111.29ib)(2)(ii)).  to 
provide  that  brokers  shall  provide  the 
information  statement  to  each  active 
client  annually  beginning  no  later  than 
February  28.  1983,  and  at  least  once  at 
.liiy  time  within  each  subsequent  12- 
month  period  thereafter. 

In  a  related  matter,  Customs  has 
determined  that  the  definition  of  an 
active  client  is  too  restrictive.  There 
may  be  accounts  from  whom  a  broker 
has  obtained  a  power  of  attorney  but  for 
whom  the  broker  has  not  transacted 
Customs  business  often  or  within  a 
recent  period  of  time.  Accordingly,  to 
further  alleviate  a  burden  on  brokers. 
this  document  amends  the  second 
sentence  of  §  111.29(b]i2)(ii),  Customs 
Regulations,  to  provide  that  an  active 
client  means  a  client  from  whom  a 
broker  has  obtained  a  power  of  attorney 
and  for  whom  the  broker  has  transacted 
Customs  business  on  at  least  two 
occasions  within  the  12-month  period 
preceding  notification. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
section  1(b)  of  E.O.  12291.  Accordingly, 
no  regulatory  impact  analysis  has  been 
prepared. 

Regulat(/r\  Flexibility  Act 

It  !s  .hr Tcby  certified  under  the 
provisions  of  section  3  of  the  Regulatory 
Flexibility  Act  (.5  U.S.C.  GO.Mb))  that  the 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

In.ipplicahilit\  of  Public  Notice 
Requirement 

i  he  amendments  are  minor,  of 
particular  interest  only  to  a  limited 
segment  of  the  general  public,  and 
relieve  a  burden  on  that  segment. 
Therefore,  pursuant  to  5  U.S.C.  552(b)(B). 
notice  and  public  participation  are 
considered  to  be  unnecessary. 

llraltmj;  Infnnn.ition 

1  he  principal  author  of  this  document 
was  Charles  D.  Ressin.  Regulations 
Control  Branch.  US.  Customs  Service. 
Hdwever.  pers ':inei  f    jn;   Mlfr  Customs 

offif  i\s  partici^dtej  in  :ts  Ji'\  t  ;opm<>nt. 

List  itf  Subjects  in  19  CFR  Part  111 

Chistoms  duties  and  inspection. 

Imports.  Brokers. 


.\mendment  to  the  Customs  Regulations 

Part  111.  Customs  Regulations  (19  CFR 
Part  nil  is  amended  as  set  forth  below. 
Mtrfri  R   Up   \nyf-lus, 
Acting  Commissioner  of  Customs. 

Approved:  November  1. 1982. 
|ohn  M.  Walker,  Ir.. 
Assistant  Secretary  of  the  Treasury. 

PART  111— CUSTOMHOUSE  BROKERS 

Section  111.29(b)(2)(ii).  Customs 
Regulations,  is  revised  to  read  as 
follows: 

§  1 1 1  29     Diltoerice  in  cc^espondence  -tncf 

paying  monies 

«  *  *  «  * 

(b)  Notice  to  client  of  method  of 
payment.   '   '  ' 

(2)  Brokers  shall  provide  the 
information  statement  in  paragraph 
{b)(l)  as  follows: 

(ii)  To  each  active  client  no  later  than 
February  28, 1983,  and  at  least  once  at 
any  time  within  each  subsequent  12- 
month  period  thereafter.  An  active  client 
means  a  client  from  whom  a  broker  has 
obtained  a  power  of  attorney,  and  for 
whom  the  broker  has  transacted 
Customs  business  on  at  least  two 
occasions  within  the  12  month  period 
preceding  notification. 


(R.S.  251,  as  amended.  secs..624,  641.  46  Slat. 
759,  as  amended.  77A  Stat  14.-{5  U.S  C.  301. 
19  U.S.C.  66,  1202  (Gen.  Hdnlc.";ll).  1624. 
1641)) 

IIR  Oor  aa-JlRIB  FtU-d  1 1-18-81  »4S  mnl 

BILLING  CODE  *t20-(a-tt 


19  CFR  Pari   144 
(T.D.  82-204) 

Customs  Regulations  Amendntents 
Relating  to  Customs  Bonded 

Warehouses 

Correction 

IN  FR  Doc.  82-29742.  beginning  on 
page  49355.  in  the  issue  of  November  1. 
1982,  on  page  49376,  in  the  third  column. 
Appendix  A,  paragraph  1.,  "Agreement 
to  secure  against  loss. ",  the  eighth  line 
which  now  reads  "including  an  expense 
caused  by",  should  read  "including  An 
expense  caused  by  the  transfer  of 
merchandise  or". 

BILLING  CODE   1S01-01-M 
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DEPARTMEhfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  74,  81,  and  82 
[Docket  No.  82N-0299] 

FD&C  Green  No.  3 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Adn:iinistration  (FDA)  is  "permanently" 
listing  FD&C  Green  .\o.  3  for  use  in  food, 
drugs,  and  cosmetics,  except  for  use  in 
the  area  of  the  eye.  This  action  is  in 
response  to  a  petition  filed  by  the 
Cosmetic.  Toiletry,  and  Fragrance 
Association;  the  Pharmaceutical 
Nfanufacturers  Association:  and  the 
Certified  Color  Manufacturers 
Association,  Inc.  This  rule  will  remove 
FD&C  Green  No.  3  from  the  provisional 
list  of  color  additives  for  use  in  food, 
drugs,  and  cosmetics.  Published 
elsewhere  in  this  issue  of  the  Federal 
Register  is  an  order  extending  the 
closing  date  for  the  provisional  listing  of 
FD&C  Green  No.  3  until  Februar>'  14, 
1983. 

dates:  Effective  December  18.  1982; 
objections  by  December  15.  1982. 
ADDRESS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  RockviUe,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Blondell  Anderson,  Bureau  of  Foods 
(HFF-334],  Food  and  Drug 
Administration,  200  C  St.  SW.. 
Washington,  DC  20204,  202-472-5740. 
SUPPLEMENTARY  INFORMATION: 

I,  Introduction  I 

FD&C  Green  No.  3  is  a  water  soluble 
color  additive  of  the  triphenylmethane 
class.  It  is  used  to  color  food,  including 
candy,  beverages,  dessert  powders,  and 
ice  cream  and  sherbet;  ingested  drugs; 
lipsticks;  and  externally  applied 
cosmetics. 

FD&C  Green  No.  3  is  principally  ^V- 
ethyl-A'-[4-[[4-[ethyli(3- 
sulfophenyl)methyl]amino]phenyll(4- 
hydroxy-2-sulfophenyl)methylenej-2,5- 
cyclohexadien-l-ylidene]-3- 
8 ulfobenzenemethana minium  hydroxide. 
inner  salt  disodium  salt  (CAS  Reg.  No 
2353^5-9). 

The  Color  Additive  Amendments  of 
1960  (the  amendments)  require  FD.A 
premarket  clearance  of  any  color 
additive  that  is  intended  to  be  used  or 
that  is  represented  for  use  in  or  on  food, 
drugs,  certain  medical  devices. 


cosmetics,  or  the  human  body.  Under 
the  amendments,  a  use  of  a  color 
additive  may  be  approved  and  listed  if 
there  are  sufficient  data  establishing 
that  the  color  additive  is  safe  for  its 
intended  use. 

Recognizing  that  many  color  additives 
were  already  in  use  at  the  time  it 
enacted  the  amendments.  Congress 
established  transitional  provisions  to 
allow  for  the  provisional  listing  and 
continued  use  of  these  color  additives 
for  a  period  of  time  necessary  to 
complete  the  scientific  investigations 
needed  to  evaluate  the  safety  of  these 
substances  under  the  standards 
prescribed  in  the  amendments. 

Section  81.1  of  the  color  additive 
regulations  (21  CFR  81.1)  identifies  those 
color  additives  that  are  provisionally 
listed  under  section  203(b)  of  the 
Transitional  Provisions  of  the  Color 
Additive  Amendments  of  1960  (Title  II, 
Pub.  L.  86-618.  sec.  203.  74  Stat.  404-107 
(21  U.S.C.  376.  note))  and  sets  forth  the 
closing  date  for  each  color  additive.  The 
closing  date  is  the  last  day  upon  which  a 
provisionally  listed  color  additive  can 
be  used  legally,  absent  an  approval  of  a 
color  additive  petition  and  the 
permanent  listing  of  the  substance  by 
FDA.  (See  section  203(a)(1)  of  the 
Transitional  Provisions.) 

FD&C  Green  No.  3  has  been 
provisionally  listed  for  use  in  food, 
drugs,  and  cosmetics  since  the 
enactment  of  the  amendments.  During 
that  time,  a  series  of  toxicological 
studies  have  been  performed  on  this 
color  additive.  Based  upon  the 
evaluation  of  the  results  of  these  studies 
and  other  pertinent  data,  the  agency  has 
concluded  that  FD&C  Green  No.  3  is  safe 
for  use  in  food,  drugs,  and  cosmetics. 
except  use  in  the  area  of  the  eye. 
Therefore.  FDA  is  listing  FD&C  Green 
No.  3  for  these  uses. 

II.  Regulatory  History  of  FD&C  Green 
No.  3 

FDA  announced  in  a  notice  in  the 
Federal  Register  of  November  20.  1968 
(.13  FR  17205}  that  a  petition  (CAP 
8c00651  for  the  listing  of  FD&C  Green 
No.  3  as  a  color  additive  for  general  use 
in  food,  drugs,  and  cosmetics  had  been 
filed  by  the  Toilet  Goods  Association. 
Inc.  (now  the  Cosmetic.  Toiletry,  and 
Fragrance  Association  (CTFA)):  the 
Pharmaceutical  Manufacturers 
Association  (PMA);  and  the  Certified 
Color  Industry  Committee  (now  the 
Certified  Color  Manufacturers 
Association,  Inc.  (CCMA)).  c/o  Hazleton 
Laboratories  of  America.  Inc..  9200 
l.eesburg  Turnpike.  Vienna.  VA  22180, 
The  petition  vv.is  filed  pursuant  to 
section  706  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 


376).  A  subsequent  notice  published  in 
the  Federal  Register  of  March  5. 1976  (41 
FR  9584),  amended  the  notice  of  filing 
for  this  petition  to  include  the  additional 
use  of  FD&C  Green  No.  3  in  cosmetics 
intended  for  use  in  the  area  of  the  eye 
(Docket  No.  76C-0043). 

Regulations  published  in  the  Federal 
Register  of  February  4,  1977  (42  FR  6992). 
required  new  chronic  toxicity  studies  for 
FD&C  Green  No.  3  as  a  condition  of  its 
continued  provisional  listing  for 
ingested  uses  because  the  studies 
conducted  previously  were  not  adequate 
under  current  standards.  As  a  resul*  of 
those  regulations,  the  agency  postponed 
the  closing  date  for  the  provisional 
listing  of  the  color  additive  for  both 
ingested  and  external  uses  until  January 
31.  1981,  for  completion  of  the  studies. 

In  the  Federal  Register  of  March  27. 
1981  (46  FR  18958),  the  agency 
established  a  new  closing  date  of 
November  16, 1982,  for  the  complete 
evaluation  of  FD&C  Green  No.  3.  When 
the  order  set  forth  below  becomes 
effective,  it  will  remove  FD&C  Green  No. 
3  from  the  provisional  list.  Published 
elsewhere  in  this  issue  of  the  Federal 
Register  is  an  order  extending  the 
closing  date  for  the  provisional  listing  of 
FD&C  Green  No. 3  until  February  14, 
1983,  to  provide  the  opportunity  for  the 
filing  of  objections  to  this  order. 

III.  Evaluation  of  the  Safety  of  FD&C 
Green  No.  3  for  Food,  Drug,  and 
Cosmetic  Use 

A.  Statutory  safety  requirement. 
Under  section  706(b)(4)  of  the  act  (21 
U.S.C.  376(b)(4]).  the  so-called  "general 
safety  clause"  for  color  additives,  a 
color  additive  cannot  be  listed  for  a 
particular  use  unless  the  data  presented 
to  FDA  establish  that  the  color  is  safe 
for  that  use.  Although  what  is  meant  by 
"safe"  is  not  explained  in  the  general 
safety  clause,  the  legislative  history 
makes  clear  that  this  word  is  to  have  the 
same  meaning  for  color  additives  as  for 
food  additives.  (See  H.  Rep.  No.  1761. 
"Color  Additive  Amendments  of  1960," 
Committee  on  Interstate  and  Foreign 
Commerce,  86th  Cong.,  2d  Sess.  11 
(I960).)  The  Senate  report  on  the  Food 
Additives  Amendment  of  1958  states: 

The  concept  of  safety  used  in  this 
legislation  involves  the  question  of  whether  a 
substance  is  hazardous  to  the  health  of  man 
or  animal.  Safety  requires  proof  of  a 
reiisonable  certainty  that  no  harm  will  result 
from  the  proposed  use  of  an  additive.  It  docs 
not — and  cannot — require  proof  beyond  any 
possible  doubt  that  no  harm  will  result  under 
dny  conceivable  circumstance. 

This  was  emphasized  particularly  by  the 
scientific  panel  which  testified  before  the 
subcommittee.  The  scientists  pointed  out  that 
It  IS  impossible  in  the  present  state  of 
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.scientific  knowledge  to  ost.jblish  with 
complete  certainty  the  ubsohili'  hrirmlessne.-.s 
of  any  chemicai  substHnce. 

S,  Rep.  No.  2422.  "Food  Additives 
Amendment  of  19,S8."  Committee  on 
Labor  and  Public  Welfare.  85th  Cong.. 
2d  Sess.  6  (1958). 

FD.\  has  incorporated  this  concept  of 
safety  into  its  color  additive  regulations. 
Under  21  CFR  70.3li),  a  color  additive  is 
"safe"  if  *"thtrrc  fs  convincing  evidence 
that  establishes  with  reason.ible 
certainty  that  no  harm  will  result  Unm 
the  intended  use  of  the  color  additive." 
Therefore,  the  general  safety  clause 
prohibits  approval  of  a  color  additive  if 
doubts  about  the  safety  of  the  additive 
for  a  particular  use  arp  not  resoh  ed  ti5 
an  acceptable  level  in  the  minds  of 
competent  scientists. 

B.  Safety  studies  on  FD&C  Green  No. 
3.  In  reviewing  food  and  color  additive 
petitions,  FDA  routinely  reviews  all  data 
submitted  to  it  by  the  petitioner.  The 
agency  also  reviews  any  other  pertinent 
data  that  may  be  available  to  it.  The 
agency's  review  includes  consideration 
of  the  appropriateness  of  the  data,  of  the 
methods  used  for  their  evaluation,  and 
of  the  conclusions  drawn  from  them.  On 
the  basis  of  this  review,  the  agency 
makes  an  independent  scientific 
judgment  on  whether  the  additive  is 
safe.  The  examination  of  the  data  for 
FDiiC  Green  \o.  3  by  FDA  scientists 
revealed  some  instances  of  incorrect 
interpretation  of  the  data  in  the  petition, 
as  discussed  further  below. 

To  establish  that  FD&C  Green  No.  3  is 
safe  for  use  in  food,  drugs,  and 
comestics,  the  petitioners  have 
submitted  reports  on  a  number  of  animal 
toxicity  studies  for  the  color  additive. 
Among  these  studies  are  acute  toxicity 
studies  (mice  and  rats);  2-year  chronic 
feeding  toxicity  studies  (rats.  dogs,  and 
mice);  metabolism  studies  (rats,  dogs, 
and  rabbits);  dermal  studies  (rabbits 
and  mice);  carcinogenicity  by 
subcutanceous  injection  studies  [rats,  1 
and  2  years);  a  test  for  cathartic  activity 
(dogs);  and  a  primary  irritation  and 
sensitization  study  (guinea  pigs).  These 
studies  did  not  produce  any  evidence 
that  the  use  of  this  color  additive,  for  the 
petitioned  uses,  would  !)e  unsafe. 

However,  as  stated  above,  in  1977  the 
agency  required  that  additional  chronic 
toxicity  studies  be  conducted.  ,'\s  a 
lesult.  CCMA  sponsored  two  additional 
studies  on  FDsC  Green  No.  3;  a  lifetime 
feeding  study  in  mice  and  a  lifetime 
feeiimg  study  following  in  utno 
exposure  to  the  color  additive  in  r.its 
The  studies  were  conduc.ted  by  Bio/ 
dynamics.  Inc.,  East  Millstone,  NJ  (the 
testing  laboratory).  FDA  received  the 
ilnal  reports  lor  these  studies  on 


November  16.  1981.  In  .inalvzing  the 
data  from  these  studies,  the  testing 
laboratory  noted  a  possible  treatment- 
related  effect  on  the  urinary  bladders  of 
male  rats.  Consequently,  CCMA,  for  the 
petitioners,  decided  to  have  a 
histopathologic  evaluation  done  on  all 
urinary  bladders  from  male  rats, 
including  the  bladders  from  the  low-  and 
miii-dose  groups,  which  had  not 
previously  been  examined.  CCMA 
arranged  to  have  these  data  reviewed 
by  a  consulting  pathologist.  The 
petitioners  submitted  the  results  of  these 
evaluations  as  an  addendum  on 
February- 19,  1982. 

Charles  River  CD-I  mice  were  used 
for  one  of  the  chronic  feeding  toxicity 
and  carcinogenicity  studies  with  FD&C 
Green  No.  3.  Five  test  groups  were 
established,  receiving  the  color  additive 
at  dietary  lev  els  of  0  percent  (2  control 
groups),  0.5  percent,  1.5  percent,  or  5.0 
percent  for  733  to  737  days.  Sixty  males 
and  60  females  were  randomly  selected 
for  each  group.  There  was  no  evidence 
of  any  treatment-related  increase  in  the 
incidence  of  neoplasms  at  any  site  in 
either  male  of  female  treated  mice. 

The  long-term  feeding  study  in  rats 
included  in  utero  exposure  to  FD&C 
Green  No.  3.  Sixty  males  and  sixty 
females  of  Charles  River  CD  rats  (Fo), 
randomly  selected  for  each  group,  were 
fed  the  color  additive  at  dietary  levels  of 
0  percent  (2  control  groups),  1.25 
percent.  2.5  percent,  and  5.0  percent.  The 
parental  (F,,)  animals  received  the  color 
additive  starting  approximately  2 
months  before  mating.  From  each  of  the 
parental  [¥„]  dosage  groups  listed  above, 
i.e.,  0, 1.25,  2.5,  and  5.0  percent,  70  F,  rats 
of  each  sex  were  randomly  selected  for 
the  chronic  feeding  study  at  the  same 
dosage  levels.  The  duration  of  the 
feeding  period  was  29  and  31  months  for 
males  and  females,  respectively. 

The  statistical  analyses  performed  for 
the  petitioners  by  the  testing  laboratory 
reported  p-values  from  trend  tests  for 
small  increases  in  tumor  incidence  in 
the  liver,  testes,  and  thyroid  that 
supported  possible  associations  with 
treatment.  The  agency  discovered, 
however,  in  its  review  of  the  data  that 
the  petitioners  submitted  on  FD&C 
Cireen  No.  3  that  the  petitioners  had  not 
used  the  correct  statistical  procedures  in 
analyzing  this  data.  The  petitioners  had 
employed  non-incidental  time  adjusted 
analyses  in  their  statistical  review  of  the 
data.  These  analyses  incorporate  the 
assumption  that  the  tumors  caused  the 
death  of  the  animals  shortly  after  their 
appearance,  but  the  tumcrs  in  the  rat 
bioassay  of  FD&C  Green  No.  3  were  not 
lethal.  Therefore.  VOA  statisticians 
reanalyzed  the  data  using  incidental 
time  adjusted  analyses  {Ref.  1).  These 


reanaiyses  produced  p-values  that  were 
substantially  higher  than  those  found  by 
the  petitioners. 

The  incidental  (prevalence)  analysis 
gave  a  p-value  of  p  =  0.062  for  the  high 
dose  to  combined  control  group 
comparison  for  the  incidence  of 
combined  hepatocellular  carcinomas 
and  neoplastic  nodules  of  the  liver  in 
male  rats.  For  a  bioassay  of  this  size, 
thisp-value  reflects  an  unremarkable 
finding.  Nevertheless,  agency 
pathologists  examined  the  incidences  of 
all  proliferative  lesions  of  hepalocytes, 
including  foci  of  cellular  alteration,  to  be 
better  able  to  judge,  overall,  whether 
there  was  a  neoplastic  process  in  the 
liver  associated  with  treatment.  They 
found  the  incidence  of  these  pre- 
neoplastic lesions  to  be  comparable 
across  treatment  and  control  groups, 
thus  providing  reassurance  that  there  is 
no  effect  on  male  rat  livers  attributable 
to  FD&C  Green  No.  3. 

The  high  dose  to  combined  control 
comparison  (prevalence)  for  the 
incidence  of  benign  interstitial  cell 
(Leydig)  tumors  of  the  testes  gave  a  p 
value  of  p  =  0,040.  In  groups  originally 
containing  70  animals.  12  rats  were 
observed  with  this  tumor  in  the  high 
dosage  group  compared  to  6  in  each 
control  group.  Agency  scientists  have 
concluded,  however,  that  these  results 
do  not  reflect  a  treatment-related  effect. 
There  were  two  main  reasons  for  this 
conclusion.  First,  these  benign  tumors 
are  commonly  observed  in  old  age  rats 
at  quite  variable  spontaneous  rates.  For 
example,  in  a  study  of  the  safety  of 
FD&C  Blue  No.  2  performed  with  the 
same  strain  of  rats,  at  the  same 
laboratory,  and  at  the  same  time  as  the 
FD&C  Green  No.  3  study,  the  incidence 
of  testicular  tumors  in  the  2  control 
groups  was  13  and  14  rats,  exceeding  the 
12  rats  with  this  tumor  observed  in  the 
high  dosage  group  of  the  FD&C  Gr^j^en 
No.  3  study.  Second,  in  the  low  dosage 
group  in  the  FD&C  Green  No.  3  study,  10 
rats  were  observed  with  this  tumor  even 
though  the  testes  of  only  27  animals 
were  examined  microscopically.  Even  if 
microscopic  examination  of  the 
remainder  turned  up  no  additional 
testicular  tumors,  which  is  unlikely,  the 
number  of  tumor-bearing  rats  in  this 
group  would  be  nearly  comparable  to 
that  in  the  high  dosage  group.  If  FD&C 
Green  No.  3  was  acting  as  a  tumerigen 
to  the  male  rat  testis,  the  fourfold 
increase  in  dose  between  the  low  and 
high  dosage  levels  should  have 
produced  a  substantial  increase  in 
tumor  incidence  in  the  high  dose.  Il  did 
not. 

Finally,  because  of.  among  other 
factors,  the  difficulty  in  distinguishing 
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tumor  types,  the  statistical  analysis  of 
thyroid  tumors  should  have  been 
performed  on  combined  incidences  of 
carcinomas  and  adenomas,  not  nerely 
on  carcinomas,  as  was  done  by  the 
testing  laboratory.  When  the  tumors  are 
combined,  the  direct  comparison 
between  the  high  dosage  group  and  the 
combined  control  groups  gives  a  p-value 
of  p>.3.  Even  when  only  the  incidence 
of  carcinomas  is  considered,  the  p-value 
for  the  comparison  between  the  high 
dose  and  combined  control  groups  is 
p  =  .065,  an  unremarkable  fmding. 

For  these  reasons,  FDA  has 
concluded,  contrary  to  the  original 
laboratory  report,  that  there  was  no 
significance  to  the  reported  differences 
in  tumor  incidence  in  the  liver,  testes,  or 
thyroid. 

The  petitioners'  submission  of 
November  16,  1981,  also  indicated  that 
the  testing  laboratory  had  found  that 
there  had  been  an  increase  in  the 
incidence  of  bladder  neoplasms  in  the 
high-dose  male  group.  The  original 
submission  reported  that  this  increase 
was  statistically  significant.  However,  in 
the  addendum  to  the  final  report 
submitted  by  the  petitioners  on 
February  19,  1982,  the  testing  laboratory 
reported  that  this  increased  mcidence 
was  not  statistically  significant.  In 
addition,  the  petitioners'  consulting 
pathologist  independently  reviewed  all 
microslides  of  the  urinary  bladder  of  the 
male  rats  and  concluded  that  the 
incidence  of  neoplasia  among  these 
animals  was  not  evidence  of  a 
carcinogenic  effect.  Thus,  both  the 
testing  laboratory  and  the  consulting 
pathologist  agreed  that  the  increased 
incidence  of  bladder  neoplasms  in  the 
high-dose  male  group  was  not 
significant.  Nevertheless,  there  was  a 
sizable  difference  between  the  total 
number  of  neoplasms  (11)  reported  by 
the  testing  laboratory  and  the  number 
(3)  reported  by  the  consulting 
pathologist. 

Before  arriving  at  a  decision  on  the 
safety  of  FD&C  Green  No,  3,  the  agency 
requested  the  urinary  bladder 
microslides  from  the  petitioners,  so  that 
Bureau  of  Foods'  pathologists  could 
conduct  their  own  blind  review  of  the 
slides.  The  agency  routinely  examines 
slides  from  studies  where  concern  has 
been  raised  that  there  may  be  treatment- 
related  effects.  The  agency  conducted 
the  microscopic  review  to  determine 
validity  of  the  diagnoses  of  the  urinary 
bladders  of  male  rats  presented  by  the 
petitioners'  testing  laboratory  and  by 
the  petitioners'  consulting  pathologist:  to 
evaluate  further  the  apparent 
differences  in  the  interpretation  of 
urinary  bladder  lesions  between  the 


testing  laboratory  pathologist  and  the 
consulting  pathologist;  and  to  reach  an 
independent  determination  on  the 
significance  of  the  urinary  bladder 
lesions. 

The  agency  pathologists  found  only 
three  tumors,  all  in  the  high-dose  group, 
in  the  urinary  bladders  of  male  rats  in 
this  study.  They  observed  these  tumors, 
which  were  transitional  cell  neoplasms, 
in  the  same  three  animals  that  the 
consulting  pathologist  had  found 
neoplasms.  Two  of  these  neoplasms 
were  diagnosed  to  be  benign  (papilloma) 
and  one  to  be  malignant  (carcinoma). 
Furthermore,  agency  pathologists 
considered  both  the  carcinoma  and  one 
of  the  papillomas  to  be  borderline  in 
morphology  between  neoplasia  and 
hyperplasia  and  indicated  that  both  of 
these  lesions  could  have  been  given  a 
non-neoplastic  designation.  The  agency 
pathologists  (iid  not  find  any  of  the  other 
transitional  cell  neoplasms  that  the 
performing  laboratory  had  reported. 

The  petitioner's  consultant  pathologist 
not  only  disaRreed  with  the  testing 
laboratory  on  the  number  of  neoplasms 
but  also  reported  different  incidences  of 
transitional  cell  hyperplasia  than  the 
testing  laboratory,  including  an  apparent 
finding  of  an  elevated  incidence  in  the 
high  dosage  group.  In  a  letter  dated  [une 
15,  1982  (item  184  in  the  administrative 
record),  which  he  wrote  with  the  testing 
laboratory's  pathologist,  the  consultant 
pathologist  said:  "We  feel  there  is 
indication  of  a  weak  proliferative  effect 
on  the  bladder  epithelium,  but  that  there 
is  insufficient  progression  of  the  lesions 
to  regard  the  effect  as  clearly 
carcinogenic." 

Agency  pathologists  have  carefully 
examined  all  urinary  bladder 
microslides  for  any  evidence  of  a 
neoplastic  process  at  this  site  associated 
with  FD&C  Green  No.  3.  They  not  only 
determined  the  incidenc:e  of  transitional 
cell  hyperplasia  but  also  graded  its 
severity.  In  contrast  to  the  consulting 
pathologist,  agency  scientists  found 
neither  the  incidence  nor  the  severity  of 
transitional  cell  hyperplasia  to  be 
associated  with  treatment.  In  addition, 
none  of  the  areas  of  hyperplasia 
obser\ed  by  the  agency  pathologists 
displayed  any  evidence  of  pre- 
neoplastic alteration.  Thus,  none  of  the 
pre-neoplastic  indicators  usually 
associated  with  carcinogenesis  of  the 
urinary  bladder  were  found  to  be 
treatment-related. 

Agency  scientists  have,  thereft)re. 
concluded  that  the  observation  of  only 
three  neoplasms  in  the  high-dose  male 
group,  two  of  which  wore  of 
questionable  neoplastic  character,  and 
the  absence  of  support  for  a  pre- 


neoplastic process  in  the  observed 
hyperplasia,  establish  that  there  is  no 
indication  of  a  neoplastic  effect  on  the 
urinary  bladder  from  the  administration 
of  FD&C  Green  No,  3.' 

Based  upon  the  evaluation  of  the 
results  of  the  two  recently  submitted 
chronic  toxicity  studies,  the  agency  has 
determined  that  FD&C  Green  No.  3  is 
not  carcinogenic  to  Charles  River  CD-I 
mice  or  Charles  River  CD  rats  after 
lifetime  dietary  exposures  of  up  to  5.0 
percent.  The  agency  has  also  completed 
its  evaluation  of  other  animal  studies 
submitted  by  the  petitioners  for  the 
purpose  of  establishing  the  safety  of 
FD&C  Green  No.  3  for  use  in  externally 
applied  drugs  and  externally  applied 
cosmetics.  The  data  from  these  studies 
indicate  that,  with  respect  to  dermal 
safety,  FD&C  Green  No.  3  is 
nonirritating  when  applied  daily  to 
either  intact  or  abraded  skin. 
Furthermore,  FD&C  Green  No.  3  was  not 
found  to  be  carcinogenic  upon  bi-weekly 
application  to  the  skin  of  mice  over  their 
lifetimes.  Therefore,  FDA  finds  that  it 
can  conclude  to  a  reasonable  certainty 
that  no  harm  will  result  from  the 
petitioned  uses  of  F'D&C  Green  No.  3. 

Using  appropriate  safety  factors  [see 
21  CFR  70.40),  the  agency  has  also 
estimated  a  maximum  acceptable  daily 
intake  of  FD&C  Green  No.  3  for  humans 
of  approximately  2,5  milligrams  per 
kilogram  of  body  weight  per  day — 150 
milligrams  per  day  for  a  60  kilogram 
person.  Based  on  its  review  of  available 
data  on  the  current  uses  of  FD&C  Green 
No,  3,  FDA  estimates  that  the  upper  limit 
of  lifetime-average  internal  exposure  to 
this  color  additive  from  food,  including 
dietary  supplements,  drugs,  and 
cosmetics  is  4.2  milligrams  per  day 
(food,  1  milligram;  drugs,  3  milligrams; 
and  cosmetics,  0.2  milligram).  Thus,  the 
acceptable  daily  intake  of  FD&(^  Green 
No.  3  is  approximately  37  times  the 
estimated  daily  intake  of  the  color 
additive. 

During  the  safety  review,  the  agency 
considered  the  possibility  that 
derivatives  of  benzidine  (benzidine  is  a 
known  carcinogen)  may  occur  in  FD&C 
Green  No.  3  as  byproducts  of  the 


'  When  the  dfjency  rpteivcd  the  .in.ilyses  o!  the 
Ie8tin«  Idboratory  and  of  the  ppljlionrrs'  con.sullmj! 
piithologi.st.  FDA  requested  peer  review  liy  the 
,NHlionHl  Toxicologjcal  ProgrHm  (NTP)  In 
dntinpation  that  interpretation  of  the  urinary 
l)ldddpr  oliservations  mijihl  be  ronlentiniis  The 
asency  did  so  before  it  had  completed  its  own 
pHlhology  slide  review.  NTP  announced  in  the 
Federal  Register  of  August  30.  1982.  that  it  would 
Londuc  t  a  peer  review  of  FU&C  Green  No.  3  (47  KR 
38209).  On  the  basis  of  the  a>iency's  findings  and 
conclusions  concerninR  the  color  additive,  however. 
FUA  decided  that  peer  review  hy  NTP  was  not 
ni'(  ess.iry  jSeptemlH-r  fl.  I9«2:  4~  FR  3B616|. 
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manufacture  of  the  color  additive. 
However,  the  presence  of  such 
contaminants  can  only  be  postulated. 
Upon  careful  consideration  of  this 
matter,  the  agency  has  determined  that 
the  postulated  presence  of  benzidine 
derivatives  of  unestablished 
carcinogenic  potential  in  FD&C  Green 
No.  3  is  too  speculative  to  require  the 
petitioners  to  undertake  an  investigation 
for  their  presence.  The  suitability  of  the 
color  additive  for  permanent  listing  is 
appropriately  established  from  the 
results  of  the  animal  studies  wherein 
animals  were  challenged  by  very  high 
doses  of  the  color  additive,  and  by  the 
results  of  other  studies  submitted  by  the 
petitioners. 

The  agency  is  establishing  new 
chemical  specifications  that  identify  the 
color  additives  more  precisely  than 
those  specifications  currently  currently 
in  21  CFR  Part  82.  Also,  the  chemical  ' 
name  for  the  color  additive  in  the  new 
listmg  under  21  CFR  Part  74  is  different 
from  the  name  currently  listed  under 
Part  82.  The  agency  is  listing  the 
nomeclature  designated  in  the  Chemical 
Abstract  Index  Guide  (September  1982) 
because  the  agency  believes  that  it  gives 
the  best  description  of  the  color 
additive. 

The  agency  concludes  that  it  is 
necessary  to  include  in  the  listing 
regulation  for  FD&C  Green  No.  3  a  brief 
description  of  the  manufacturing  process 
to  ensure  the  safety  of  the  color 
additive.  The  agency  is  concerned  that 
the  color  additive  may  contain 
potentially  toxic  impurities  dependent 
upon  the  manufacturing  process  used  to 
produce  the  color  additive.  The  agency 
is  not  able  at  this  time  to  set 
specifications  that  would  control  the 
presence  of  these  impurities.  The  agency 
has  contracted  the  National  Academy  of 
Sciences/National  Research  Council  to 
develop  appropriate  specifications  for 
color  additives  including  FD&C  Green 
No.  3  for  use  in  food  as  part  of  the  Food 
Chemicals  Codex.  These  specifications 
will  also  be  adopted  for  use  in  drugs  and 
cosmetics.  The  agency  concludes  that 
specifying,  through  a  general 
description,  the  manufacturing  process 
in  the  regulations  for  these  color 
additives  will  provide  an  adequate 
assurance  of  safety  until  suitable 
specifications  can  be  developed. 
Production  of  the  color  additive  by  the 
specified  method  will  assure 
qualitatively  similar  batches  and  thus 
adequately  assure  the  absence  of 
potentially  toxic  levels  of  impurities. 
The  agency  is  including  a  description  of 
the  manufacturing  procedure  in  21  CFR 
74.203(a)  and  is  incorporating  it  by 
reference  in  21  CFR  74.1203  and  74.2203. 


IV.  Conclusion 

The  agency,  following  evaluation  of 
the  available  data,  concludes  that  FD&C 
Green  No.  3  is  safe  for  general  use  in 
food,  and  for  internal  and  external  usd 
in  drugs  and  cosmetics,  except  for  use  in 
the  area  of  the  eye,  and  that  certification 
is  necessary  for  the  protection  of  the 
public  health.  The  final  toxicity  study 
reports,  interim  reports,  and  the 
agency's  toxicology  evaluations  of  these 
studies  are  on  file  at  the  Dockets 
Management  Branch  (address  above), 
and  may  be  reviewed  in  that  office 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FD.^  notified  the  petitioners  by  letters 
d.ited  May  14.  1976.  August  15,  1977,  and 
.August  4.  Ifr8,  of  the  need  for  data  to 
support  the  use  of  FD&C  Green  No.  3  in 
cosmetics  intended  for  use  in  the  area  of 
the  eye.  In  a  letter  dated  October  24, 
19""8.  FDA  advised  the  petitioners  to 
consider  withdrawing  their  petition  that 
sought  approval  of  use  of  FD&C  Green 
.No.  3  in  cosmetics  intended  for  use  in 
the  area  of  the  eye  because  it  appeared 
that  the  required  data  from  eye-area 
studies  would  not  be  readily  available. 

The  petitioners  have  not  submittted 
the  data  required  to  support  eye-area 
use  of  this  color  additive.  Therefore,  that 
portion  of  the  petition  that  was  amended 
by  the  filing  on  March  5, 1976  (Docket 
No.  76C-0043)  to  include  the  permanent 
listing  of  FD&C  Green  No.  3  for  eye-area 
use  is  not  considered  by  the  agency  to 
be  withdrawn  without  prejudice  in 
accordance  with  the  provisions  of  §  71.4 
|21  CFR  71.4).  Section  71.4  requires  that 
such  requested  information  be 
submitted  within  180  days  after  filing  of 
the  petition,  or  the  petition  will  be 
considered  withdrawn  without 
prejudice.  Use  of  FD&C  Green  No.  3  in 
the  ariM  of  the  e\  e  h.is  never  been 
covered  by  provisional  listing.  Future 
consideration  by  FDA  of  the  permanent 
listing  of  FD&C  Green  No.  3  for  eye-area 
use  will  require  the  submission  of  a  new 
color  additive  petition  for  that  use.  The 
agency's  listing  of  a  color  additive  for 
general  use  in  food,  drugs,  and 
cosmetics  does  not  encompass  eye-area 
use  (see  §  70.5  General  restrictions  on 
color  additives  (21  CFR  70.5)). 

The  agency  has  determined  under  21 
CFR  25, 24(d)(5)  (proposed  December  11, 
19"9;  44  ra  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
ni  ither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

RofiTpnce 

Thr  fn!!(iwinc  information  has  been  put  on 
flic  .it  ihi'  Di)i  Ki  ;s  M.inagRmenl  Branch 


(address  above)  and  is  available  for  review 
in  that  office  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

1.  R.  Peto.  M.  C.  Pike.  N.  E.  Day.  R.  C.  Gray, 
P.  N.  Lee,  S.  Parish, ).  Peto,  S.  Richards,  and  J. 
Wahrendorf,  "Guidelines  for  Simple, 
Sensitive.  Significance  Tests  for  Carcinogenic 
Effects  in  Long-Term  Animal  Experiments." 
in  "International  Agency  for  Research  on 
Cancer  (lARC)  Monographs  on  the 
Evaluation  of  the  Carcinogenic  risk  of 
Chemicals  to  Humans,"  Supplement  2.  lARC. 
Lyon.  France.  1980.  pp.  311-426 

List  of  Subjects  in  21  CFR  Parts  74,  81. 
and  82 

Color  additives,  Cosmetics,  Drugs. 
Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  706  b).  (c). 
and  (d),  74  Stat.  399-403  (21  U.S.C.  376 
b),  (c)  and  (d)))  and  the  Transitional 
Provisions  of  the  Color  Additive 
Amendments  of  1960  (Title  II.  Pub.  L.  86- 
618,  sec.  203,  74  Stat.  404-407  (21  U.S.C. 
376,  note))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10),  Parts  74.  81, 
and  82  are  amended  as  follows: 

PART  74  — LISTING  OF  COLOR 
ADDITIVES  SUBJECT  VD 
CERTIFICATION 

1.  Part  74  is  amended: 
a.  By  adding  new  §  74.203  to  Subpart 
A,  to  read  f^  filLiiv:- 

§  74.203    FD&C  Green  No.  3. 

(a)  Identity.  (1)  The  color  additive 
FD&C  Green  No.  3  is  principally  the 
inner  salt  disodium  salt  of  ,V-ethyl-A'-|4- 
([4-(ethyl[(3-sulfophenyl) 
methyl|amino]phenyl|(4- 
hydroxy-2-sulfophenyl)methylenej-2,5- 
cyclohexadien-l-ylidene)-4- 
sulfobenzenemethanaminium  hydroxide 
(CAS  Reg.  No.  2353-45-9);  with  "smaller 
amounts  of  the  isomeric  inner  salt 
disodium  salt  of  A'-ethyl-A'-|4-([4- 
[ethyl[(3-suIfophenyl)melhyl) 
amino|phenyll(4- 

hydroxy-2-8ulfophenyl)methylene)-2.5- 
cyclohexadien-l-ylidene|-4- 
sulfobenzenemethanaminium  hydroxide: 
A'-ethyl-;V-[4-([4-[elhyl[(4- 
suIfophenyl)methyl]amino]phenyll(4- 
hydroxy-2-sulfophcnyl)melhylene)-2,5- 
cyclohexadien-l-ylidenel-3- 
sulfobenzenemethanaminium  hydroxide 
andofA'-ethyl-A'-[4-([4-[ethyl[(2- 
sulfophenyl)methyl]aminoIphenyl](4- 
hydroxy-2-suIfophenyl)melhylenej-2,5- 
cyclohexadien-l-ylidene|-3- 
sulfobenzenemethanaminium  hydroxide. 
Additionally,  FD&C  Green  No.  3  is 
manufactured  by  the  acid  catalyzed 
condensation  of  one  molecule  of  2- 
formyl-5-hydroxybenzenesulfonic  acid 
with  two  molecules  from  a  mixture 
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consisting  principally  of  3- 
l(ethylphenylamino)methy!l 
benzensulfonic  acid,  and  smallpr 
amounts  of  4- 

[(ethylphenylamino)methyll 
benzenesulfonic  acid  and  2- 
[(ethylphenylamino)methyil 
benzenesulfonic  acid  to  form  the  leuco 
base.  The  leuco  base  is  then  oxidized 
with  lead  dioxide  and  acid  or  with 
dichromate  and  acid  to  form  the  dve 
The  intermediate  2-formyl-5- 
hydroxybenzenesulfonic  acid  is 
prepared  by  the  potassium 
permanganate  oxidation  of  2.2'-{1.2- 
ethenediyl)-bisf5-aminobenzenesulfonic 
acid)  to  sodium  5-amino-2- 
formylbenzenesulfonate.  This  amine  is 
diazotized  and  the  resulting  diazonium 
salt  IS  hydrolyzed  to  the  desired  2- 
formyl-5-hydroxy benzenesulfonic  acid 
(2)  Color  additive  mixtures  for  food 
use  (including  dietary  supplements) 
made  with  FD*C  Green  No  3  m.iy 
contain  only  those  diluents  that  are 
suitable  and  that  are  listed  in  Part  73  of 
this  chapter  as  safe  for  use  in  color 
additive  mixtures  for  coloring  food. 

(b)  Speci'^ications.  The  color  additive 
FD&C  Green  No.  3  shall  conform  to  the 
following  specifications  and  shall  be 
free  from  impurities  other  than  those 
named  to  the  extent  that  such  other 
impurities  may  be  avoided  by  current 
good  manufacturing  practice: 

Sli.ti  of  volatile  matter  at  135-  C  (275"  Fl  and 

chlorides  and  sulfates  (calculated  a« 

sodium  gaits  1.  not  more  than  15  percent. 
VVdter-insolubie  mattpr.  not  more  than  0^ 

percent. 
Leuco  base,  rot  rr.ure  thdn  5  percent. 
Sum  of  2-.3-,4-formylbenzenesulfonic  acids. 

sotiium  salts,  not  more  thim  0.5  percent. 
Sum  of  3-  and  4-[[ethyl(4- 

si;lfopheny'larmno|methy!] 

benzenesulfonic  acid,  disodium  salts,  nal 

more  than  0.3  percent. 
^-Formyl-o-hydroxybfnzenosujfonic  acid. 

soduim  salt,  not  more  than  0.5  percent. 
Subsidiary  colors,  not  more  than  6  percent 
Chromium  (as  Cr).  not  more  than  50  parts  per 

million. 
.Arsenic  (as  A.s),  not  ninrf  th^r.  3  p,i-*s  pfr 

million. 
Lead  (as  Pb).  not  more  tnan  10  pn-'.s  p<T 

million 
Mercur>'  (as  Hg).  no!  more  than  1  prtrt  fn  r 

million. 
Total  color  not  less  than  85  percent. 

(c)  Uses  and  restrictions  The  ccilur 
additive  FD&C  Green  No  3  may  bo 
safety  used  for  coloring  food.s  (includirii^ 
dietary  supplements)  generally  in 
amounts  consistent  with  current  good 
manufacturing  practice  except  that  it 
may  not  be  used  to  color  foods  for 
which  standards  of  identify  have  been 
promulgated  under  section  4<n  of  the  act 
unless  added  color  is  authonzed  by  such 
standards. 


(d)  Labeling.  The  label  of  the  color 
additive  and  any  mixtures  prepared 
therefrom  intended  solely  or  in  part  for 
coloring  purposes  shall  conform  to  the 
requirements  of  |  70.25  of  this  chapter. 

(e)  Certification.  All  batches  of  FD&C 
Green  .No  3  shall  be  certified  in 
di.cordance  with  rct^ulations  in  Part  80 
of  this  chapter 

b.  Dy  adding  new  §  74.1203  to  Sul>part 

B.  to  read  as  follows: 

§  74.1203     FD&C  Green  No.  3. 

(a)  Identity  and  specifications  (1)  The 
color  additive  FD&C  Green  No  3  shall 
conform  in  identity  and  specifications  to 
the  reqidrements  of  §  74.203(a)(1)  and 
(b). 

(2)  Color  additive  mixtures  for  dnig 
use  made  with  FD&C  Green  No  3  may 
contain  only  those  diluents  that  are 
suitable  and  that  are  listed  in  Part  73  of 
this  chapter  as  safe  for  use  in  color 
additive  mixtures  for  coloring  drugs 

(b)  Uses  and  restrictions.  The  color 
additive  FT)&C  Green  No.  3  may  be 
safely  used  for  coloring  drugs  generally 
in  amounts  consistent  with  current  good 
manufacturing  practice. 

(c)  Labeling.  The  label  of  the  (  ulor 
additive  and  any  mixtures  prepared 
therefrom  intended  solely  or  m  part  for 
coloring  purposes  shall  conform  to  the 
requirements  of  §  "0.25  of  this  chapter. 

(d)  Certification.  Ali  batches  of  FD&C 
Green  No.  3  shall  be  certified  in 
accordance  with  regulations  in  Part  80 
of  this  chapter. 

c.  By  adding  new  %  74.2203  to  Subpart 

C,  to  read  as  follows: 

§  74  2203     FO&C  Green  No.  3. 

(a)  Identity  and  specifications.  The 
color  additive  FD&C  Green  No.  3  shall 
conform  in  identity  and  specifications  to 
the  requirements  of  §  74  203(a)(1)  and 
(b). 

(b)  Uses  and  restrictions.  The  color 
additive  FD&C  Green  No.  3  may  be 
safely  used  for  coloring  cosmetics 
generally  in  amounts  consistent  with 
current  good  manufacturing  practice. 

(c)  Labeling.  The  label  of  the  color 
additive  shall  conform  to  the 
requirements  uf  §  70.25  of  this  chapter. 

(d)  Certification.  All  batches  of  FD&C 
Green  No.  3  shall  be  certified  in 
accordance  with  regulations  in  P.irt  BO 
of  this  chapter. 

PART  81— GENERAL  SPECIFICATIONS 
AND  GENERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOR  ADOrrrVES 
FOR  USE  IN  FOODS.  DRUGS,  AND 
COSMETICS 

::  Part  Hi  is  amended: 


§81.1     [Amended] 

a.  In  §  81.1     Provisional  lists  of  color 
additives,  by  removing  the  entry  "FD&C 
Green  No.  3"  from  the  table  in 
paragraph  (a). 

§81.27    (Amended] 

b.  In  §  81.27     Conditions  of 
provisional  listing,  by  removing  the 
entry  "FD&C  Green  No.  3'"  from  the 
table  in  paragraph  (d). 

PART  82— LISTING  OF  CERTIRED 
PROVISIONALLY  LISTED  COLORS 
AND  SPECIFICATIONS 

3  Part  82  is  amended  by  revising 

§  82.203.  to  read  as  follows: 

§  82.203    FDAC  Green  No.  3. 

The  color  additive  FD&C  Green  No  3 
shall  conform  in  identity  and 
specifications  to  the  requirements  of 
$  74  203(a)(1)  and  (b)  of  this  chapter. 

Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  December  15, 
1982.  submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objection  thereto.  Objections  shall  show 
how  the  person  filing  will  be  adversely 
affected  by  the  regulation,  specify  with 
particularity  the  provisions  of  the 
regulation  deemed  objectionable,  and 
state  the  grounds  for  the  objections. 
Objections  shall  be  filed  in  accordance 
with  the  requirements  of  21  CFR  71.30.  If 
a  hearing  is  requested,  the  objections 
shall  state  the  issue  for  the  hearing  and 
shall  be  supported  by  grounds  factually 
and  legally  sufficient  to  justify  the  relief 
sought,  and  shall  include  a  detailed 
description  and  analysis  of  the  factual 
information  intended  to  be  presented  in 
support  of  the  objections  in  the  event 
that  a  hearing  is  held.  Three  copies  nf  all 
documents  shall  be  filed  and  shall  be 
identified  with  the  docket  number  found 
m  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

FJkictive  dote.  This  regulation  shall 
become  effective  December  16.  1982, 
except  as  to  any  provisions  that  ma>  be 
stayed  by  the  filing  of  proper  objections. 
.Notice  of  the  filing  of  objections  or  lack 
thereof  will  be  announced  by 
publication  in  the  Federal  Register. 

(Si-c.  "OPfbl.  jcl.  and  (d).  74  Stat.  :i99-^(n  \2\ 
I!  S.C.  n76fh).  (r).  and  (dl):  scr,  203.  Puh  I.. 
atV-ttia.  74  St.it.  404^07  (21  IJ.S.C  3-fi.  note)) 
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Daled:  November  15,  1982. 
William  F.  Randolph, 

Actaii!  ■\ssociatp  Commissioner  for 

Rei;ul'.]!i  irv  A  ftairs. 

|KR  r>ii:     BJ-irmFilpd  ll-l(>-fl2.  8:45am| 
BILLING  CODE  4160-01-M 


21  CFR  Parts  74,  81,  and  82 

(Docket  No.  76C-00451 

D&C  Green  No.  5;  Listing  as  a  Color 
Additive  in  Drugs  and  Cosmetics; 
Termination  of  Stay  and  Confirmation 
of  Effective  Date;  Correction 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule:  correction. 

SUMMARY:  This  document  corrects  the 
referenced  final  rule  by  addmg  report 
numbers  that  were  omitted  from  a 
footnote  in  the  preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agnes  Black,  Federal  Register  Writer 
(HFC-ni.  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rorkville.  MD  208.57,  301-443-2994. 

SUPPLEMENTARY  INFORMATION:  In  FR 

Dor.  82-30081  at  page  49628  in  the 
Federal  Register  of  November  2,  1982  (47 
FR  49628),  FDA  issued  a  final  rule  that 
"perm.anently"  listed  E3SC  Green  No,  5 
for  use  in  drugs  and  cosmetics, 
excluding  use  in  the  area  of  the  eye. 
Footnote  1  in  the  preamble  at  page  49630 
referred  to  certain  NCI  Technical 
reports.  The  report  numl)ers  were 
inadvertently  omitted.  Therefore,  the 
footnote  is  corrected  \o  read  as  follows: 

''Ihe  use  of  HpproDriate  hisionci!  control 
datd  as  an  aid  in  evaluatina  datii  on  a  jjiven 
chemical  is  a  weil-pstalihshi'd  pra(  In  e  Si'e, 
e.g.,  NCI  Technical  Report  Nos   lo.i,  12«,  145, 
146.  156,  185,  123.  and  163. 

Dated:  .November  10.  1982. 
William  F.  Randolph, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
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21  CFR  Part  81 
{Docket  No.  76N-0366I 

Provisional  Listing  of  FD&C  Green  No. 
3;  Postponement  of  Closing  Date 

AGENCY:  Food  and  Drug  Admmis!riili()n. 
action:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FD.A)  is  postponing  the 
closing  date  for  the  provisional  listing  of 
FD^C  C'.reen  No.  3  for  use  as  a  color 
additive  in  foods,  drugs,  and  cosmetic  s. 


A  new  closing  date  for  FD&C  Green  No. 
3  is  being  established  to  provide  time  for 
receipt  and  evaluation  of  any  objections 
submitted  in  response  to  the  final 
regulation  (published  elsewhere  in  this 
issue  of  the  Federal  Register  approving 
the  petition  for  the  listing  of  FDJvC 
Green  No.  3  for  these  uses. 
DATES:  Effective  November  15.  1962.  the 
new  ciosmg  date  of  FD&C  Green  No.  3 
will  be  February  14, 1983. 
FOR  FURTHER  INFORMATION  CONTACT: 
BlonJell  Anderson,  BureaM  of  Food.s 
(HFF-334),  Food  and  Dnio 
Administration,  200  C  St,  SW.. 
Washington,  DC  20204,  202^72-5740. 

SUPPLEMENTARY  INFORMATION:  The 

current  closing  date  of  November  16. 
1982  for  the  provisional  listing  of  FD&C 
Green  No.  3  was  established  by  notice 
published  in  the  Federal  Register  of 
March  27,  1981  (46  F'R  18958).  FDA 
established  the  November  16.  1982, 
closing  date  for  FD&C  Green  No.  3  to 
provide  time  for  determining  the 
applicability  of  the  statutory  standard 
for  the  listing  of  the  color  additive  to  the 
results  of  scientific  investigations  of 
FD&C  Green  No.  3. 

After  reviewing  and  evaluating  the 
data,  the  agency  has  concluded  that 
F'D&C  Green  No.  3  is  safe  for  its 
intended  use.  Therefore,  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 
publishing  a  regulation  that  lists  FD&C 
Green  No.  3  for  these  uses.  The 
regulations  set  forth  below  will 
postpone  the  November  16, 1982  closing 
date  for  the  provisional  listing  of  that 
color  additive  until  February  14, 1983. 
This  postponement  will  provide 
sufficient  time  for  receipt  and  evaluation 
of  comments  or  objections  submitted  in 
response  to  the  listing  regulation. 

Because  of  the  shortness  of  time  until 
the  November  16,  1982  closing  date,  FDA 
concludes  that  notice  and  public 
procedure  on  this  regulation  are 
impracticable.  Moreover,  good  cause 
exists  for  issuing  this  postponement  as  a 
final  rule  because  the  agency  has 
concluded  that  FD&C  Green  No.  3  is  safe 
for  its  intended  use  under  the  Color 
Additive  Amendments  of  1960.  This 
regulation  will  permit  the  uninterrupted 
use  of  this  color  additive  until  February 
14, 1983.  To  prevent  any  interruption  in 
the  provisional  listing  of  FD&C  Green 
No,  3  and  in  accordance  with  5  U.S.C. 
553(d)(1)  and  (3),  this  regulation  is  being 
made  effective  on  November  15, 1982. 

List  of  Subjects  in  21  CFR  Part  81 

Color  additives.  Color  additives 
jirovisional  list.  Cosmetics.  Drugs, 

Iherefore,  under  the  Transitional 
iVovisions  of  the  Color  Additive 
.Amendments  of  1960  (Title  II,  Pub.  L.  86- 


618,  sec.  203.  74  Stat  404-40"  (21  U  S  C. 
376  note))  and  ur.der  authorMy  delcca'.ed 
to  the  Commissioner  of  Fo(iJ  and  Driiss 
(21  CFR  5.10),  Part  81  is  amended  as 
follows: 

PART  81— GENERAL  SPECIFICATIONS 
AND  GENERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOR  ADDITIVES 
FOR  USE  IN  FOODS,  DRUGS.  AND 
COSMETICS 

!:  81,1     ! Amended] 

1.  Section  81,1  Provisional  lists  of 
color  additives  is  amended  in  paragraph 
(a)  by  changing  the  closing  date  for  the 
entry  "FD&C  Green  No.  3"  in  the  table  to 
read  "February  14. 1983." 

^  81  27     :, Amended; 

Z.  Section  81, Z7  Conditions  of 
provisional  listing  is  amended  in 
paragraph  (d)  by  changing  the  closing 
date  for  the  entry  "FD&C  Green  No.  3" 
in  the  table  to  read  "February  14, 1983." 

Effective  date.  This  final  rule  is 
effective  November  15, 1982. 

(Sec.  203.  74  Stat.  404-407  (21  U.S.C.  376 

note)) 

Dated:  November  3. 1982, 
William  F.  Randolph, 

Acting  Associate  Commissionnr  for 
Regulatory  Affairs. 

\¥V.  Doc  82-31B99  KMikI  11-16-81  8:45  jmj 
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2'  CFR  Pan  .556 

New  Animal  DrL;qs  fc 
F e e 3 s :  L i n c o m y ci n 


.;s*?  If"  Animal 


AGENCY:  rooQ  ana  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  the 
Upjohn  Co.  providing  for  use  of  a 
complete  swine  feed  containing 
lincomycin  for  reduction  in  the  severity 
of  swine  mycoplasmal  pneumonia. 

EFFECTIVE  DATE:  November  19. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Loiii,  r  v\    l.u!l-,i  r,  ii.ii  .  \  i-^>rinary 

Medicine  (HFV-128).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-4317. 

SUPPLEMENTARY  INFORMATION:  The 

L^li.nn  Co.,  ka:a.T.,i^o.),  .Ml  49001.  filed 
a  supplemental  NADA  (97-505) 
providing  for  safe  and  effective  use  of  a 
complete  swine  feed  containing  200 
grams  of  lincomycin  per  ton  (g/ton)  for 
reduction  in  the  severity  of  mycoplasmal 
pneumonia  caused  by  Mycoplasma 


VOL 
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hyopnevmoniae.  The  firm  currently 
holds  approval  for  use  of  the  drug  m 
complete  feed  at  40  and  100  g/tun  for 
control  and  treatment  of  swine 
dysentery'. 

According  to  the  Buredu  of  Vt'termarv 
Medicine's  proposed  supplemental  new 
animal  drug  policy  (42  FR  64367: 
December  23,  1977).  this  use  of 
lincomycin  at  a  level  of  200  g/ton  for 
reduction  in  the  severity  of  swine 
mycoplasmal  pneumonia  requirps  a 
review  of  available  residue  information 
on  the  dnig  to  assess  the  human  risk 
from  exposure  to  drug  residues  resultms 
from  this  new  use  at  an  increased  dose, 
taking  into  account  the  proposed  6-(iav 
withdrawal  period.  Available 
microbiological  tissue  residue  data 
indicate  that  a  significant  increase  ir. 
human  exposure  to  micrabiologically 
active  parent  lincomyin  residues  is  not 
anticipated  with  an  increase  in  dosage 
level  to  200  g/ton  for  3  weeks  provided 
that  a  6-day  withdrawal  period  is 
observed. 

Standards  prescribed  in  the  agency's 
proposal  of  March  20,  1979  {44  FR  170-01 
on  chemical  compounds  in  fnod- 
producing  animals  were  not  applied  to 
approval  of  this  N'ADA.  No  evidence 
currently  available  indicates  that 
lincomycin  and  its  known  or  probablt: 
metabolites  are  teratogenic,  mutagenic. 
or  carcinogenic.  The  current  approval  is 
based  on  alternative  criteria  which 
assure  that  the  product  is  safe  and  on 
factors  which  justify  the  equitable 
treatment  of  this  sponsor  who 
adequately  completed  drug  development 
testing  according  to  scientific  standards 
existing  before  March  20,  1979. 

In  accordance  with  the  fruedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  J  514.11[el[2)(H)  (21 
CFR  514,ll(e)(2)(ii)l,  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  sfen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm,  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday 

•  The  Bureau  of  Veterinary  Medicine 
has  carefully  coniidered  the  potential 
environmental  effects  of  this  action  and 
has  concluded  that  the  action  will  not 
have  a  significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  therefore  will  not  be 
prepared.  The  Bureau's  finding  of  no 
significant  impact  and  the  evidence 
supporting  this  finding,  contained  in  an 
environmental  impact  analysis  repo.-t 
(pursuant  to  21  CFR  25.1(j]]  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above). 


rhis  action  is  governed  by  the 
prov  isions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  from  Elxecutive 
Order  12291  t^^v  section  ;(a)(l)  of  the 
Order. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs;  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  use.  36Ub(i)j|  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Diugs  (21  CFR  5.10)  and 
redelogated  to  the  Bureau  of  Veterinary 
Medicine  (21  CH?  5  83).  §  .'.58.325  is 
amended  by  adding  new  paragraph 
fn(21(iv]  to  read  as  folluvv.s: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

§  558.325     Lincomycin.  • 

•  •  •  •  » 

(f)*    •   • 

(2)-    •   • 

(iv)  Amount  per  ton.  200  gram.s. 

fi:/  fni/ic-iitn'na  fur  usi-  For  retluction 
in  the  seventy  of  swine  mycoplasmal 
pneumonia  caused  by  Mycoplasma 
hyopneunwniac. 

(b) Limitations.  Fit^d  as  sole  ration  for 
21  days:  not  to  be  fed  to  swme  that 
weigh  more  than  250  pounds;  withdraw 
6  days  before  slaughter. 

*  *  *  •  « 

Effective  date.  November  19,  1982. 
(Sec.512(i),  82  Stat.  347  (21  U.S.C.  360b(i)J) 

Dutod  November  15,  1982. 

Gerald  B.  Guest, 

Acting  Director.  Bureau  of  Veterinary 
Medicine. 
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COPYRIGHT  ROYALTY  TRIBUNAL 

37  CFR  Part  308 

(Docket  No.  CRT  81-2] 

Adjustment  of  tt>0  Royalty  Rate  for 
Cable  Systems;  Federal 
CommunJcattons  Commission's 
Deregulation  of  the  Cable  Industry 

AGENCV;  Copyright  Ro>ait\  Tribunal 
ACTION:  Final  rule. 


UMI 


summary:  The  Copyright  Royalty 
Tribunal  amends  its  rule  establishing 
the  rate  of  royalty  payments  for  the 
secondary  transmission  to  the  public  by 
a  cable  system  of  a  prirnarN  transmission 
made  by  a  broadcast  station,  to 
establish  the  schedule  of  royalty  fees  for 
the  additional  broadcasting  signals  and 
programs  carried  by  cable  .systems  as  a 
result  of  the  repeal  b>  the  Federal 


Communications  Commission  of  its 
rules  restricting  the  carriage  of  distant 
signals  and  providing  for  syndicated 
program  exclusivity. 

DATE:  Effective  December  20.  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Commissioner  Thomas  C,  Brennan, 
Copyright  Royalty  Tribunal,  1111  20th 
Street.  NW,  Room  450,  'Washington.  DC 
20036.  (202)  653-5175. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Chronology 

In  July  of  1960,  the  Federal 
Communications  Commission  (rcC) 
repealed  the  distant  signal  carriage  and 
program  syndication  exclusivity 
restrictions  on  cable  transmissions 
(Rt^port  and  Order  in  Docket  .\'ns.  209HH 
and  21284.  79  F.CC.  2d  663  (1980)). 
However,  the  FCC's  order  was  stayed 
by  a  Federal  court  pending  an  appeal  of 
that  depision.  On  fune  16,  1981,  the 
FCC's  order  won  judicial  approval. 
Malnte  T.V.  of  New  York.  Inc..  v.  FCC. 
652  F.2d  1140  (2d  Cir.  1981).  and  the  stay 
was  vacated  on  June  25, 1981. 

On  August  11.  1981.  the  National 
Cable  Television  Association  (NCTAl 
filed  a  "Petition  to  'Waive  Rule  301.63 
and  To  Initiate  Cable  Television 
Copyright  Royalty  Fee  Adjustment 
Proceedings"  on  behalf  of  the  cable 
operators  with  the  Copyright  Royall> 
Tribunal  (Tribunal),  In  the  Federal 
Register  of  August  18, 1981  (46  FR 
41840),  the  Tribunal  directed  interested 
parties  to  submit  comments  on  the 
issues  presented  in  the  NCTA  petition 
and  whether  NCTA  is  a  user  of 
copyrighted  works  "with  a  significant 
interest  in  the  royalty  rate  in  which  an 
adjustment  is  requested"  no  later  than 
September  24,  1981. 

The  American  Society  of  Composers, 
Authors  and  Publishers  (ASCAP)  filed  a 
"Petition  to  Commence  Proceedings"  to 
adjust  the  cable  compulsory  license  fee 
with  the  Tribunal  on  September  24,  1981. 

Pursuant  to  the  Tribunal's  notice, 
comments  on  the  NCTA  petition  were 
filed  by  September  24,  1981  by  the 
Motion  Picture  Association  of  America 
(MPAA);  National  Association  of 
Broadcasters  (NAB):  ASCAP:  Major 
League  Baseball,  National  Basketball 
Association,  National  Collegiate 
Athletic  Association,  National  Hockey 
League,  and  North  American  Soccer 
League  (Joint  Sports  Claimants): 
Broadcast  Music,  Inc.  (BMI):  and  NCTA. 
MPAA  filed  their  comments  on  the 
NCTA  petition  with  the  Tribunal  on 
September  14.  1981.  and  in  addition 
requested  the  Tribunal  to  adopt  certain 
interim  cable  television  rates  and  to 
make  a  ruling  as  to  the  effective  date  of 
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any  royalty  adjustment  that  may  result 
from  a  royalty  adjustment  proceeding. 

In  the  Federal  Register  of  September 
18,  1981  (48  FR  46375),  the  Tribunal 
requested  comments  on  the 
jurisdictional  and  procedural  questions 
presented  by  the  MPAA  request  for 
adoption  of  interim  cable  royalty  rates 
to  be  submitted  by  October  1, 1981,  with 
reply  comments  directed  to  comments 
filed  pursuant  to  the  notice  of  August  18. 
1981  and/or  those  filed  pursuant  to  the 
notice  of  September  18, 1981.  if  any.  to 
be  submitted  no  later  than  October  7, 
1981. 

In  the  Federal  Register  of  October  7, 

1981  (46  FR  49703),  the  Tribunal 
published  notice  of  a  meeting  to  be  held 
October  14,  1981  to  consider  the  .N'CTA 
and  ASCAP  petitions  to  initiate  a  cable 
television  royalty  fee  adjustment 
proceeding  and  MP.^.^'s  request  for 
establishment  of  interim  cable  television 
rates.  In  the  public  meeting  of  October 
14.  1981,  the  Tribunal  approved  the 
commencement  of  a  cable  television 
royalty  fee  adjustment  proceeding  and 
published  notice  of  such  in  the  Federal 
Register  of  October  21,  1981  (46  FR 
51B31).  Also,  at  that  meeting  of  October 
14,  1981,  the  Tribunal  resolved  not  to 
consider  adoption  of  interim  rates  in  this 
proceeding. 

On  October  19,  1981,  the  MPAA  filed 
v\  ith  the  Tribunal  a  request  for  a  ruling 
!)y  the  Tribunal  on  the  effective  date  of 
liability  for  any  adjusted  royalty  fees.  In 
the  Federal  Register  of  October  26,  1981 
(46  FR  52159),  the  Tribunal  directed  that 
fximments  on  the  MPAA  request  for  a 
tribunal  ruling  be  submitted  not  later 
't;an  November  5,  1981. 

BMI,  Major  League  Baseball.  MPAA. 
.\'AB.  National  Basketball  Association  & 
North  American  Soccer  League,  NCTA. 
National  Collegiate  Athletic 
.Association,  National  Football  League. 
.National  Hockey  League,  and  Service 
Electric  Cable  TV,  Inc.  filed  statements 
of  intention  to  participate  in  the 
proceeding  with  the  Tribunal. 
Juri.sdictional  and  procedural  motions 
and  proposals  were  received  from  tlie 
parties  on  January  11, 1982  and,  reply 
comments  were  received  by  the 
Tribunal  on  February  10,  1982,  pursuant 
to  the  notice  of  October  21.  1981. 

In  the  Federal  Register  of  .March  2.S, 

1982  (47  FR  12913).  the  Tribunal 
announced  that  a  meeting  would  be  held 
on  March  31.  1982  for  the  consideration 
of  matters  relating  to  jurisdictional  anci 
procedural  issues  submitted  in 
romnients.  In  that  public  meeting,  the 
Tribunal  re.-ioked  "not  to  make  any 
determination  at  this  time  as  to  the 
commencement  date  of  the  obligation  of 
cable  systems  to  pay  any  adjusted 
royalty  rales  and  the  related  issue  of 


interest  on  amounts  not  paid  between 
the  date  of  obligation  and  the  dale  of 
actual  payment."  Also,  on  March  31. 
1982,  the  Tribunal  announced  a 
prehearing  conference  meeting  to  be 
held  on  May  11,  1982  for  consideration 
of  the  procedures  to  govern  the  ronduct 
of  the  proceeding. 

As  announced  in  the  Federal  Register 
of  .May  28.  19R2  (47  FR  23615).  hearings 
were  conducted  by  the  Tribunal  on  June 
15,  16,  17,  18,  22,  24,  25.  29,  30.  [uly  1,  7.  8. 
13,  14,  15,  16,  20,  21,  and  22,  1982,  at 
which  lime  the  Copyright  Owners  and 
NCTA  presented  their  direct  cases 
throuoh  their  respective  witnesses. 
Rebuttal  testimony  was  heard  on  August 
3,  4,  5,  6,  1982. 

Proposed  findings  of  fact  and 
conclusions  of  law  were  received  by  the 
Tribunal  on  September  1,  1982. 

By  oral  request,  on  September  14, 
1982,  the  Tribunal  directed  the  parties  to 
sulimit  comments  concerning  the  impact 
on  the  cable  television  industry  of  the 
rate  adjustments  requested  by  the 
copyright  owners  by  September  16,  1982. 
Reply  comments  were  received  by  the 
Tribunal  on  September  21.  1982.  The 
Tnliunal  heard  oral  arguments  from  the 
parties  on  October  5.  1982. 

At  a  public  meeting  on  October  20, 
1982,  the  final  rule  in  CRT  Docket  No. 
61-2,  Cable  Television  Royalty  Fee 
Adjustment  Proceeding,  was  adopted. 

Summary  of  Evidentiary  Positions  of 
Parties 

Copyright  Owners 

Motion  Picture  Association  of  America, 
Inc.  (MPAA) 

.MP.'\A  submitted  the  following  rate 
schedule  to  be  considered  by  the 
Tribunal  in  setting  rates  resulting  from 
the  FCC's  repeal  of  its  distant  signal  and 
syndicated  exclusivity  rules. 

Schedule 

1 .  Rates  for  new  signals  added  as  a 
result  of  the  FCC's  deregulation  of 
distant  signals. 

5  percent  of  cable's  gross  receipts 
from  basic  ser\'ices,  for  each  distant 
signal  equivalent  carriage. 

2.  Rates  for  signal  carriage  as  a  result 
of  the  FCC's  repeal  of  its  syndicated 
exclusivity  rules. 

A.  For  cable  systems  located  wholly 
or  in  part  within  a  top  50  television 
market, 

1. 1.634  percentum  of  such  gross  for 
the  first  distant  signal  equivalent; 

2. 1  028  percentum  of  such  gross 
receipts  for  each  of  the  second,  third 
and  fourth  distant  signal  equivalents; 

3.  .484  of  1  percentum  for  the  fifth 
distant  signal  equivalent  and  each 


.iddit.on^i!  distant  signal  equi\-a!i'nt 
thereafter, 

B.  For  cable  s\  stems  located  wholly  or 
in  part  w  :ihin  a  seciir.ii  50  television 
market. 

1. 1.225  percentum  of  such  gross 
receipts  for  the  first  distant  signal 
equivalent; 

2.  .771  of  1  percentum  of  such  gross 
receipts  for  each  of  the  second,  third 
and  fourth  distant  signal  equivalents; 
and 

3.  .366  of  1  percentum  for  the  fifth 
distant  signal  equivalent  and  each 
additional  distant  signal  equivalent 
thereafter; 

in  regard  to  two  legal  issues  to  be 
considered  by  the  Tribunal,  MPAA 
proposed  that  (1)  the  Tribunal  provide 
provisions  for  periodic  rate  adjustments 
for  inflation  and  (2)  that  the  effective 
date  for  any  rate  increases  determined 
by  the  Tribunal  shall  be  July  1, 1981. 

MPAA  presented  ten  witnesses  in  its 
direct  case:  Jack  Valenti.  President  of 
MPAA;  Fritz  E.  Attaway,  Vice  President 
and  Counselor,  Administration  Affairs 
of  MPAA;  Allen  R.  Cooper,  Vice 
President  of  MPAA:  Warren  Larson, 
Financial  Vice  President.  West  Coast  of 
Paramount  Pictures;  Robert  M. 
Jacquemin,  Senior  Vice  President  of 
Sales  for  Paramount  Television's 
Domestic  Distribution  Division;  Dr 
Bridger  Mitchell,  Senior  Research 
economist  for  the  Rand  Corporation  and 
an  Independent  Economic  Consultant; 
Dr.  Stanley  Besen.  Senior  Economist. 
Rand  Corporation:  James  W.  Lavenslein. 
General  Manager,  KOKI-TV;  Charles 
McCabe,  General  Sales  Manager.  KOKI- 
TV;  and  Richard  Enderwood. 
,'\dvertising  and  Promotion  Manager, 
KOKV-TV.  Tulsa,  Oklahoma. 

/ack  Valenti 

Mr.  Valenti  presented  an  overview  of 
the  considerations  which  led  to  the 
creation  of  cable's  compulsory  license 
for  distant  signals  in  1976  and.  the 
attendant  royalty  fee  schedule  He 
testified  that  the  statutory  royalty  fee 
schedule  was  not  based  on  any 
supporting  data  or  economic  analysis, 
but  was  the  product  of  political 
compromises  and  of  Congress's 
perception  of  the  economic  needs  of  the 
then  infant  cable  industry.  In  his 
testimony,  Mr.  Valenti  described  the 
explosive  growth  and  profitability  of  the 
cable  industry  since  passage  of  the 
Copyright  Revision  Act  in  1976.  He 
testified  that  these  major  changes  in  the 
cable  industry  are  factors  to  be 
considered  by  the  Tribunal  in  its 
determinations  for  the  new  royalty  fee 
schedule. 
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Fritz  E.  Attaway 

Mr.  Attaway  testified  to  (he  historical 
perspective  of  the  FCC's  enactment  and 
subsequent  repeal  of  its  distant  signal 
rules,  and  on  Congress'  creation  of 
cables  license  and  royalty  fee  schedule. 
He  also  presented  excerpts  from  several 
pleadings  by  cable  interests,  filed  with 
the  FCC  from  1969  to  1979,  to 
demonstrate  the  cable  industry's 
perception  of  the  high  value  of  distant 
signals.  Mr.  Attaway  stated  that  there  is 
no  statutory  prohibition  to  the 
Tribunal's  providing  for  periodic  cost  of 
living  adjustments  to  rate 
determinations  made  in  this  proceeding, 
but  rather  there  is  a  statutory  command 
for  the  Tribunal  to  do  so.  Mr,  Attaway 
also  testified  that  the  two  most  relevant 
factors  to  be  considered  by  the  Tribunal 
in  setting  reasonable  rates  are  (1)  the 
harm  to  copyright  owners,  and  (2|  the 
benefit  to  cable  systems'  carnage  of  the 
additional  distant  signals  and 
programming,  available  because  of  the 
FCC's  deregulatory  actions.' 

Allen  R.  Cooper 

Mr,  Cooper's  direct  testimony  was 
directed  primarily  to  several  sets  of 
exhibits  prepared  by  the  program 
suppliers.  Mr,  Cooper  testified  that  one 
set  of  the  exhibits  shows  the  extent  of 
revenues  lost  by  program  suppliers 
because  of  cable  importation  of  distant 
signals,  for  the  years  1980,  1981,  and 
1982.  in  seven  top  100  television 
markets.  He  testified  that  under  the 
current  fee  schedule,  cable  systems  in 
these  markets  paid  royalty  fees  for 
distant  signals  at  approximately  ten 
percent  of  marketplace  value  of  the 
programs  carried. 

Another  set  of  the  exhibits  presented 
by  Mr  Cooper  was  a  program  suppliers' 
survey  of  franchise  applica'ions  taken 
from  the  files  of  the  Cable  Television 
Information  Center  (CTIC),  The  survey 
included  all  applications  submitted  for 
cable  franchises  in  the  top  100  television 
markets,  between  Januarv  1980  and 
April  1982,  for  which  CTIC  served  as  a 
consultant.  Mr.  Cooper  testified  that  this 
set  of  exhibits  shows  that  if  current 
rates  for  distant  signals  were  increased 
ten  times,  it  would  have  minim.al  effect 
on  the  viability  of  a  present  cable 
system.  Another  set  of  the  exhibits 
presented  by  Mr,  Cooper  was  tabulated 
data  from  the  1979-1  Statement  of 
Account  Forms  for  Form  3  cable  systems 
located  in  the  35  mile  zone  of  the  top  50 
television  markets,  Mr,  Cooper  testified 
that  this  set  of  exhibits  shows  that  the 
repeal  of  the  FCC's  syndicated 
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exclusivity  rules  will  benefit  the  cable 
industry  by  eliminating  the  costs  to 
cable  systems  for  program  substitution 
and  for  "black  outs  "  of  restrictive 
programming. 

Mr.  Warren  Larson 

Mr.  Larson  described  the  syndicated 
television  market  and  the  process  by 
which  programs  reach  the  syndication 
market.  He  testified  that  the  repeal  of 
the  FCC's  distant  signals  and  syndicated 
exclusivity  rules  would  have  an 
unfavorable  impact  on  syndicated 
program  producers'  bargaining  ability  in 
selling  their  programs  to  local  broadcast 
stations. 

Robert  Jacquemin 

Mr.  Jacquemin  described  the 
syndicated  television  programming 
production  and  distribution  process.  He 
testified  that  a  vast  majority  of 
syndication  revenue  is  derived  from  the 
top  50  television  markets,  and 
independent  television  stations  are  the 
most  important  group  of  buyers  in  the 
syndication  market.  It  was  also  his 
testimony  that  the  repeal  of  the  FCC's 
distant  signal  and  syndicated 
exclusivity  rules  has  resulted  in 
substantial  harm  to  syndicated  program 
suppliers  in  selling  their  programming  in 
these  markets.  Mr.  Jacquemin  presented 
two  studies  of  selected  sales  of 
syndicated  programming  in  high 
penetration  cable  "protected  "  and 
"unprotected"  markets  to  demonstrate 
this  harm  to  program  suppliers. 

Dr.  Bridger  Mitchell 

Dr.  Mitchell  testified  about  several 
reports  and  studies  he  prepared  for 
NCTA  in  the  early  1970's  concerning  the 
prospects  for  the  viability  of  cable  in 
urban  areas.  Based  on  these  materials. 
Dr.  Mitchell  had  earlier  concluded  that 
cable  generally  was  not  expected  to  be 
profitable  in  urban  m.arkets  where  good 
quality  broadcast  signals  were  available 
off-air.  He  testified  that  the  three 
principal  factors  that  had  led  him  to 
alter  his  earlier  conclusions  were  (1)  the 
elimination  of  many  restrictive  FCC 
regulations  imposed  on  cable  during  the 
1970's;  (2)  the  cost  of  distant 
programming  transmissitm  has  been 
significantly  reduced  by  the  advent  of 
satellite  technology:  and  (3)  there  has 
been  substantial  growth  in  the  number 
and  variety  of  programming  sources 
available  to  cable  systems,  -  Dr.  Mitchell 
also  testified  about  the  effect  of  the 
syndicated  exclusivity  rules  and  their 
repeal  on  cable  systems.  Relying  on  a 
study  by  Dr.  R.  E.  Park  in  1972  which 
estimated  the  proportion  of  distant 
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signal  programming  potentially  subject 
to  blackout,  and  a  1978  survey  by  NCTA 
in  which  1,024  cable  systems  subject  to 
exclusivity  rules  were  asked  to  report 
the  extent  to  which  programming  had 
actually  been  deleted  as  a  result,  Dr. 
Mitchell  testified  that: 

(a)  The  five  NCTA  "worst  case" 
systems  from  its  survey  had  a  higher 
percentage  of  actual  program  deletions 
in  1978  than  Dr.  Park  had  estimated  in 
1972  for  markets  similar  to  those  in 
which  those  five  systems  operated: 

(b)  the  syndicated  exclusivity  rules 
placed  an  economic  burden  on  cable 
systems  which  had  to  bear  additional 
costs  to  either  blackout  certain 
programming,  or  substitute  other 
programming  for  it; 

(c)  repeal  of  the  exclusivity  rules 
saved  systems  expenses; 

(d)  repeal  of  these  rules  may  have 
benefitted  these  systems  in  terms  of 
continuity  of  programming  and  the 
retention  of  those  subscribers  who 
prefer  not  to  switch  from  one  channel  to 
another.' 

Dr.  Stanley  Besen 

Dr.  Besen  described  for  the  Tribunal 
two  types  of  harm  to  program  suppliers 
because  of  cable's  carriage  of  distant 
signals.  He  testified  that  the  first  type  of 
harm  to  program  suppliers  results  from 
audience  viewing  diversion  from  local 
broadcast  signals  to  distant  signals,  and 
the  second  type  of  harm  relates  to  the 
value  of  distant  signals  to  cable 
subscribers.  By  using  a  study  by  Dr.  R. 
E.  Park,  Dr.  Besen  produced  a  table 
showing  the  estimated  percentages  by 
which  subscriber  fees  could  be 
increased  as  a  result  of  the  addition  of 
distant  signals.  Dr.  Besen  further 
testified  that,  based  on  his  table  which 
showed  the  additional  revenues  a  cable 
syslem  could  generate  through  added 
distant  signals  and  programming,  the 
current  royalty  fees  are  substantially 
lower  than  the  royalty  fees  that  would 
be  generated  in  a  free  market.* 

Mr.  fames  W.  Lavenstein.  Mr.  Charles 
McCabe.  Mr.  Richard  Enderwood 

These  witnesses  described  for  the 
Tribunal  the  impact  cable's  carriage  of 
distant  signals  was  having  on  their 
Tulsa.  Oklahoma  independent  UHF 
television  station.  KOKI-T'V,  They 
testified  that  Tulsa's  cable  penetration 
has  increased  about  20  to  25  percent  to 
approximately  50  percent  since  KOKI- 
TV  signed  on  in  October  1980  and,  that  a 
significant  portion  of  KOKI's  syndicated 
programming  has  been  duplicated  by 
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distant  signal  importation  in  their 
market.  They  further  testified  that  this 
duplication  has  diverted  a  portion  of 
KOKl's  viewing  audieni:e  away  from 
KOKI  to  distant  signals,  resulting  in 
substantial  losses  in  advertising  revenue 
to  KOKI. 

Mr.  Lavenstem  testified  th.it  a  major 
consideration  m  negotiations  with 
program  suppliers  in  the  purchase  of 
programming  is  the  loss  of  syndicated 
exclusivity  protection  and  the 
availability  of  additional  distant  signals. 
Because  of  these  considerations,  Mr. 
Lavenstein  testified  that  he  tends  to 
offer  to  purchase  syndicated 
programming  for  less  money  than  he 
would  otherwise.* 

/oint  Music:  American  Society  of 
Composers.  Authors  and  Publishers 
(ASCAPj  and  Broadcast  Music,  Inc. 

IRMJ! 

Joint  Music  proposed  tli.il  ;he  in[)un.il 
adopt  the  rate  schedule  submitted  in  the 
"Proposed  Rules  of  the  Copyright 
Owners"  as  described  in  an  abbre\  iatt;d 
form  in  the  summary  of  the  e\  ideninry 
position  of  MPAA. 

joint  Music  also  C(jnteiids  !h,U  tlie 
I  ribunal  should  provide  for  periodic 
rate  adjustments  for  inflation  and  the 
effective  date  for  any  rale  increase  shall 
be  July  1.  1981. 

ASCAP  and  BMl  presented  their 
evidence  jointly,  and  will  be  referred  to 
as  "joint  Music".  Joint  Music  presented 
two  witnesses  in  its  direct  case:  (Gloria 
Messinger.  ASCAP's  Managing  Director; 
and  Dr.  David  E.  Black,  Associate 
Chairman  of  the  Department  of 
Economics  at  the  University  of 
Delaware,  and  consultiinl  to  HMi. 

Glnna  Messitigt^r 

Ms.  Messinger  testified  that  Joint 
Music's  license  fees  for  the  performance 
iif  music  on  local  television  stations  are 
a  function  of  the  station's  gross  revenue. 
To  the  extent  that  viewing  audience  is 
diverted  from  a  local  station  to  distant 
signals,  its  gross  revenues  are  reduced. 
As  a  result.  Joint  Music's  fees  are 
thereby  also  diminished  and  the  music 
i:op\Tight  holder  is  harmed.  Because 
music  is  used  to  such  a  great  extent  in 
syndicated  programming.  Ms.  Messinger 
testified  that  the  repeal  of  the 
syndicated  exclusivity  rules  have  a 
greater  significcince  to  Joint  Music  than 
does  the  repeal  of  the  distant  carriage 
rules.'" 

nr.  David  E.  Black 

Dr.  Black  testified  that  b.ised  on  the 
value  that  television  broadcast  stations 
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place  on  music  in  the  marketplace, 
cable's  compulsory  license  royalty  fees 
for  formerly  prohibited  distant  signals 
should  be  at  least  10.8  times  higher  than 
the  1980  royalty  fees,  and  that  the  fees 
for  syndicated  exclusivity  should  be  14 
times  higher  because  of  the  repeal  of  the 
syndicated  exclusivity  rules.  Dr.  Black 
presented  calculations  based  on  several 
exhibits  including  an  earlier  set  of 
exhibits  sponsored  by  MPAA  witness 
Mr.  Cooper  to  justify  his  conclusions. 

National  AssocioLion  of  Broadcasters 
(NAB) 

NAB  proposed  that  the  Tribunal  set  a 
rate  of  5%  of  cable's  gross  receipts  for  its 
basic  service  for  each  distant  signal 
equivalent  added  as  a  result  of  the 
FCC's  deregulation  of  its  distant  signal 
rules.  NAB  offered  no  proposal 
regarding  rates  for  signal  carriage 
resulting  from  the  FCC's  repeal  of  its 
syndicated  exclusivity  rules. 

In  regard  to  two  legal  issues  to  be 
considered  by  the  Tribunal.  NAB 
proposed  that  (1)  the  Tribunal  provide 
for  periodic  rate  adjustments  for 
inflation  and,  (2)  the  effective  date  for 
any  rate  increases  determined  by  the 
Tribunal  shall  be  July  1,  1981. 

NAB  presented  one  witness  in  its 
direct  case:  Dr.  Lawrence  Patrick,  Vice 
President  for  Research,  National 
Association  of  Broadcasters. 

Dr.  Lawrence  Patrick 

Dr.  Patrick's  testimony  focused 
primarily  on  "harm"  to  broadcasters  due 
to  the  FCC's  repeal  of  the  distant  signal 
rules.  He  testified  that  broadcast 
stations  are  harmed  by;  fl)  Distant  cable 
carriage  of  broadcast  stations' 
copyrighted  programuning,  at  costs  less 
than  market  value  and  (2)  distant 
Signals  divert  local  viewing  audiences 
away  from  local  signals  resulting  in  lost 
advertising  revenue  to  broadcast 
stations. 

By  using  v.irious  calculations  based 
on  exhibits  presented  by  .MPAA  and 
Joint  Music,  Dr.  Patrick  testified  that 
reasonable  rate  increases  necessary  to 
compensate  broadcast  stations  for  their 
loss  of  revenues  were  between  16.5  and 
22. ,5  times  the  current  statutory  rates. 

Dr.  Patrick  further  testified  that  local 
station  revenue  loss  was  not  offset  by 
any  revenue  gain  by  the  additional 
distant  audiences. 

joint  Sports 

Joint  Sports  proposed  that  the 
I  ribunal  set  a  rate  of  5%  of  cable's  gross 
receipts  for  its  basic  service  for  each 
distant  signal  equivalent  added  -'S  a 
result  of  the  FCC's  deregulation  uf  its 
distant  signal  rules.  Joint  Sports  offered 
no  proposal  regarding  rates  for  signal 


carriage  resulting  from  the  FCC's  repeal 
of  its  syndicated  exclusivity  rules. 

In  regard  to  legal  issues  to  be 
considered  by  the  Tribunal,  Joint  Sports 
proposed  that  (1)  the  Tribunal  provide 
for  periodic  rate  adjustments  for 
inflation,  and  (2)  the  effective  date  for 
any  rate  increases  determined  by  the 
Tribunal  shall  be  July  1. 1981. 

Joint  Sports  presented  five  witnesses 
in  its  direct  case:  Dale  N.  Hatfield. 
Independent  Consultant  and  Former 
Deputy  Assistant  Secretary  of 
Commerce  for  Communications  and 
Information;  Thomas  A.  Larson. 
Proprietor  of  Larson  Associates,  a 
consulting  Firm;  Dr.  Peter  H.  Lemieux. 
Independent  Researcher  in 
Telecommunications:  C.  j.  Villante. 
Executive  Director  of  Marketing  and 
Broadcasting  in  the  Office  of  the 
Commissioner  of  Baseball;  and  Dr.  Yale 
Braunstein.  Assistant  Professor  of 
Economics  at  Brandeis  University  and 
Director  of  and  Senior  Research 
Associate  at  Kalbas  Bowen  Associates. 

Mr.  Dale  Hatfield 

Mr.  Hatfield  presented  testimony 
which  described:  (1)  The  objectives  of 
Congress  in  establishing  the  cable 
royalty  rate  schedule  in  the  1976 
Copyright  Revision  Act;  (2)  the  cable 
regulatory  market;  (3)  the  cable 
industry's  technological  changes  since 
1976;  and  (4J  the  impact  of  changes  in 
the  cable  industry  since  1976  on  the 
royalty  fees  paid  by  cable  systems.  He 
testified  that  the  primary  concern  of 
Congress  in  setting  the  1976  cable 
royalty  rate  schedule  was  to  encourage 
the  development  of  the  then  infant  cable 
industry,  ^^e  further  testified  that  due  to 
regulatory,  technological,  and  economic 
changes  in  the  cable  industry  since  1976, 
cable  systems  are  now  able  to  pay 
royalty  rates  consistent  with  copyright 
owners  marketplace  expectations; 
thereby  encouraging  the  creation  of  new 
programming. 

Mr.  Thomas  Larson 

Mr.  Larson  presented  computerized 
data  taken  from  the  Copyright  Office's 
"Statement  of  Account "  forms  for  all 
form  3  cable  systems  for  the  second  half 
of  1981.  In  part,  this  data  showed:  (1)  the 
average  cable  system's  gross  receipts  for 
the  second  half  of  1981;  (2)  the  royalty 
fees  paid  by  cable  systems  for  this 
period;  (3)  the  monthly  subscriber  fee  for 
the  system  s  basic  services;  and  (4)  the 
number  of  local  part-time  and  full-time 
distant  signals  carried  by  each  system. 
From  this  data.  Mr.  Larson,  along  with 
the  Joint  Sports  witness.  Dr.  Peter 
Lemieux,  developed  a  data  base  of  form 
3  systems  that  had  upgraded  from  part- 
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time  to  full-time  distant  signals  that  had 
formerly  been  prohibited  by  the  FCC's 
distant  signal  rules.  Mr.  Larson's  data 
base  was  used  as  a  basis  for  the 
development  of  studies  and  exhibits 
subsequently  introduced  into  the 
proceeding  by  Dr.  Braunstein  and  Joint 
Sports.' 

Dr.  Pp'.er  Lemieux 

Dr  Lemieux  presented  several 
exhibits  prepared  to  demonstrate  the 
current  and  future  attractiveness  of 
distant  signals  to  cable  operators.  The 
sources  for  the  underlying  data  of  Dr. 
Lemieux'  studies  were  (1]  the  Larson/ 
Lemieux  data  base  of  form  3  cable 
systems.  (2)  the  signal  registration 
statements  filed  with  the  FCC  in  the 
second  half  of  1981,  and  (3)  the 
franchising  proposals  for  35 
communities  evaluated  by  the  Cable 
Television  Information  Center  (CTIC), 
Dr.  Lemieux  testified  that  as  a  result  of 
his  studies,  his  conclusion  was  that  the 
most  valuable  distant  signals  are  those 
that  are  sports  flagship  stations.  Dr, 
Lemieux  also  testified  that  cable 
systems  which  had  registered  distant 
signals  as  a  prerequisite  to  their 
carriage,  but  had  not  added  them,  were 
signifying  their  intention  to  do  so  at  a 
future  date.'  i 

Mr.  Thomas  Villante 

Mr.  Villante  testified  that  in  a  free 
marketplace  for  distant  signals, 
professional  sports  programming  would 
seek  and  obtain  copyright  payments 
which  are  (1)  no  lower  than  those 
received  from  the  USA  Network  and  (2) 
no  higher  than  those  received  from  local 
cable  and  STV  negotiations.' He  further 
testified  that  absent  compulsory 
licenses,  cable  systems'  payments  for 
baseball  at  the  low  end  would  be 
approximately  .5  cents  per  subscriber 
per  game,  and  at  the  high  end  the  rate 
would  be  20  to  25  cents  per  subscriber 
per  game.'"  In  comparison,  current 
revenues  received  by  copyright  owners 
for  similar  programming  is  substantially 
lower.  . 

Dr.  Yale  Braunstein 

Dr.  Braunstein  testified  that  based  on 
his  study  presented  in  this  hearing, 
current  distant  signal  rates  would  have 
to  be  increased  approximately  15  times 
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to  result  in  copyright  owners  receiving 
what  they  would  reasonably  charge  in  a 
free  marketplace."  Dr.  Braunstein's 
study,  designed  to  create  an  analogous 
market  for  distant  signals,  was  based  on 
data  taken  from  (1)  the  Larson/Lemieux 
data  base  for  form  3  cable  systems 
introduced  earlier  by  loint  Sports 
witnesses.  Dr.  Larson  and  Dr.  Lemieux; 
(2)  testimony  presented  by  Sports 
witness.  Dr,  Thomas  Villante,  regarding 
Sports'  free  marketplace  copyright 
payments  and  negotiations,  and  (3)  on 
Joint  Sports  15  percent  royalty  share  for 
distant  signal  payments. 

Dr.  Braunstein  further  testified  that  his 
study  confirms  that  copyright  owners 
could  reasonably  seek  and  obtain  from 
cable  systems  a  royalty  rate  of  five 
percent  of  their  gross  basic  receipts  for 
each  additional  DSE, '^ 

Rebuttal  Phase — Copyright  Owners 

MPAA 

MPAA  presented  two  witnesses 
during  the  rebuttal  phase  of  the 
proceeding:  .Allen  R.  Cooper,  Vice 
President.  .MPAA,  Dr,  Mark  Levy, 
Director  of  the  Center  for  Research  and 
Public  Communications. 

Mr.  Cooper  and  Mr.  Levy  presented 
the  results  of  a  survey,  comprised  of 
three  exhibits,  which  they  had 
conducted  of  several  broadcast  stations 
in  the  top  50  television  markets.  Both 
witnesses  testified  that  in  41  of  the  42 
markets  included  in  the  sur\'ey,  at  least 
one  local  station  in  each  market  had 
requested  syndicated  exclusivity 
protection  during  1978, 1979  and  1980." 

Copyright  Users 

iXatiunal  Cable  Television  Association, 
Inc.  (NCTAJ— Direct  Case: 

NCTA  submitted,  as  a  "worst  case" 
representation,  the  following  adjusted 
fee  schedule  to  be  considered  by  the 
Tribunal  in  setting  reasonable  rates  due 
to  the  FCC's  repeal  of  its  distant  signal 
and  syndicated  exclusivity  rules.  NCTA 
contended  that  no  adjustment  is 
warranted  for  the  second  30  markets. 

DSE  Rate  Schedule 


DSE  Rate  Sctieduie — Continued 


(>r».<toregu(atk>n 
statutory  rata 


1   0  675  of  1 
percent 


Post<iefeguiat>on 

new  distant 

signals 


10  percent.. 


Pre-defegulatioo 

(too  50) 

syndicated 

endusivity 


0  872  of  I 
pefceni 


"Ibid.  p.  47. 

"Ibid.  p.  48. 

""Proposed  Findings  ol  Fact  and  Conclusions  of 
Law  by  the  Motion  Picture  Association  of  .Amenca. 
Inc.  and  Its  Member  Companies".  September  1.  1982. 
p.  107. 


Pre-deregulation 
statutory  rate 


Post-deregulation 

new  distant 

signals 


Pre-dereoulation 

(top  50) 

syndicated 

exclusivity 

exposed 


0  425  of  1 
percent 
0  485  ot  1 
percent 
0  425  of  1 
percent, 
0  200  ol  I 
percent 


0  700  ot  I  percent  0  509  ot  ' 
percent- 

0  550  ol  1  percent  0  432  ol  1 
percent 

0  330  ol  1  percent.. 

0  330  of  1  percent. 


In  regard  to  legal  issues  to  be 
considered  by  the  Tribunal,  NCTA 
propose^  that  (1)  there  be  no  provisions 
for  periodic  rate  adjustments  for 
inflation  and,  (2)  the  effective  date  of 
any  rate  increases  determined  by  the 
Tribunal  shall  be  July  1, 1983. 

In  support  of  their  case,  NCTA 
presented  seven  witnesses  during  their 
direct  case:  Carolyn  Chambers, 
Executive  Vice  President  and  Treasurer 
of  Liberty  Communications,  Inc.:  John 
Evans,  Executive  Vice  President  and 
Chief  Operating  Officer  of  Arlington 
Communications:  Martin  Lafferty, 
Director  of  Programming,  Cox 
Communications:  James  Ackerman, 
Senior  Vice  ftesident  of  Warburg. 
Parabus,  Becker;  Michelle  Minarcin, 
NCTA's  Director  of  Research;  Char 
Beales,  NCTA's  Vice  President  for 
Media  Services  and  Research:  Dr.  RoUa 
E.  Park,  Senior  Economist,  Rand 
Corporation. 

Carolyn  Chambers 

Ms.  Chambers  testified  that  because 
of  the  major  differences  between 
broadcast  television  and  cable 
television  any  attempt  to  determine 
reasonable  rates  for  dist^t  signals  by 
comparison  to  what  broadcasters  pay 
for  programming  is  invalid.  She 
presented  testimony  that  described 
many  of  the  functional  differences 
between  broadcast  and  cable  television 
including,  (1)  cable's  narrow  casting 
capability,  (2)  cable's  two  way 
technology  and  multi-channel  broadcast 
retransmission  capacity,  and  (3)  cable's 
non-broadcast  and  non-entertainment 
transmissions  and  services,  Ms. 
Chambers  also  testified  that  as  a 
professional  broadcaster  it  was  her 
experience  that  broadcasters  do  receive 
added  advertiser  revenues  from 
expanded  audiences  due  to  cable's 
carriage  of  their  signals  into  distant 
markets. 

/ohn  Evans 

Mr.  Evans  described  the  general 
process  by  which  cable  operators 
acquire  programming.  He  also  testified 
that  because  of  alternative  programming 
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available  to  cable  operators  by 
broadcast  satellite  services,  distant 
signals  are  less  valuable  to  cable 
systems  today  than  they  were  in  1976. 
Mr.  Evans  further  testified  that  a 
retroactive  rate  increase  for  distant 
signals  u'ould  have  a  disruptive  impact 
on  cable  systems. '"' 

Mr.  Martin  Lafferty 

Mr.  Lafferty  des(Tibed  Cox  Cable's 
priorities  in  acquiring  progiamming  for 
its  cable  sj'stems.  He  testified  that  Cox's 
first  priority  is  the  determination  of  the 
most  effective  mix  of  pay  services  and 
next,  advertiser  supported  and  basic 
cable  services.  The  greatest  proportion 
of  Cox's  revenue  is  generated  by  cable 
pay  services  accordmg  to  Mr.  Lafferty's 
testimony  and  approximately  6%  of  Cox 
Cable  channels  u'ould  carry  additional 
distant  signals.  Mr.  Lafferty  also 
testified  that  due  to  the  many  changes  in 
cable  programming  priorities,  the  \alue 
of  distant  signals  relative  to  non- 
broadcast  programming,  on  a  daily 
basis,  has  diminished  since  19"6. 

James  Ackerman 

Mr.  Ackerman  presented  an  overview 
of  the  cable  mdustry's  financial  picture. 
In  his  testimony,  Mr.  Ackerman 
described  cable  mdustry's  dramatic 
growth  and  projections  for  its  future 
growth.  However,  according  to  Mr. 
Ackerman.  the  substantial  costs  of 
building  urban  market  cable  systems 
and  high  interest  rates  have  reduced 
cable  industry  profits  and  projections 
are  that  near  term  profits  will  remain 
fiat. 

MicheUp  Minarcin 

Ms.  Minarcin  presented  a  variety  of 
exhibits  designed  to  show  that  (a)  only  a 
few  signals  that  were  formerly 
prohibited  by  FCC  rules  were  added 
after  repeal;  (b)  very  few  systems  that 
did  add  signals  could  attribute  any  rate 
or  penetration  increase  to  them, 
especially  because  the  signals  were 
added  with  other  non-broadcast 
services:  (c)  broadcast  revenues 
continue  to  grow  dramatically  despite 
increases  in  cable  penetration;  (d)  sports 
teams  broadcast  and  gate  revenue 
continue  to  grow  dramatically  despite 
increases  in  cable  penetration.  Ms. 
Minarcin  also  testified  to  the  results  of  a 
NCTA  survey  conducted  and  filed  with 
the  FCC  in  1979  showing  the  limited 
extent  to  which  syndicated  exclusivity 
protection  had  been  requested  prior  to 
repeal.  The  survey  included  more  than 


1000  cable  systems  to  which  the  rules 
applied.'^ 

Ms.  Char  BeaJes 

Ms.  Beales  testified  to  a  variety  of 
exhibits  prepared  by  NCTA.  One  set  of 
exhibits  were  designed  to  show  the 
significant  number  of  positive  and 
negative  changes  in  the  cable  industry 
since  1976.  Testifying  to  the  negative 
impact  of  these  changes  on  the  cable 
industry,  Ms.  Beales  described  cables' 
competition  from  various  new  emerging 
technologies  and  the  adverse  effect  of 
increasing  franchise  and  regulatory 
costs  that  are  unique  to  the  cable 
industry.  Ms.  Beales  testified  that 
another  set  of  the  exhibits  presented 
demonstrated  that  (1)  each  additional 
channel  of  programming  has  a  declining 
marginal  value,  (2)  each  additional 
distant  signal  gains  a  diminishing  share 
of  viewing.  (3)  markets  where  cable 
systems  have  12  or  more  channel 
capacity,  additional  signals  have 
minimal  impact  in  attracting  new 
subscribers,  (4)  viewing  of  pay  and 
advertiser  supported  programming  is 
projected  to  grow  at  a  dramatic  rate, 
and  (5)  cable  penetration  has 
insignificant  impact  on  prices  local 
broadcasters  pay  for  syndicated 
programming.  Other  sets  of  the  exhibits 
were  testified  to  by  Ms.  Beales  to  refute 
NPAA  exhibits  previously  submitted  by 
Mr.  Allen  Cooper. 

Ms.  Beaies  also  testified  that  having 
experience  as  a  professional  in  both  the 
cable  and  broadcast  industries,  it  is  her 
opinion,  that  expanded  audiences  due  to 
cable  carriage  of  distant  signals  do 
generate  additional  advertiser  revenues 
for  the  broadcast  stations  carried. 

Dr.  Rolla  E.  Park 

Dr.  Park  testified  in  both  NCTA's 
direct  and  rebuttal  case.  He  testified 
that  the  only  relevant  marketplace  to 
examine  for  the  purpose  of 
approximating  the  rate  the  free 
marketplace  would  set,  was  one  for 
distant  signals  bought  by  cable  systems. 
It  was  his  testimony  that  any  reliance  on 
attempted  comparisons  to  other 
markets,  in  particular  the  market  for 
sports  programming  purchased  by  USA 
Network  and  broadcast  stations,  is 
invalid  and  n 
invalid  because  of  the  major  differences 
between  marketplaces  which  makes 
them  incomparable. "'He  testified  that 
the  significant  differences  are  those  (1) 
between  the  products  being  purchased, 
(2)  the  uses  the  products  were  put  to, 
and  (3)  between  the  sources  of  revenue 


generated  by  the  product."  In  his 
testimony,  Dr.  Park  stated  that  even 
though  there  is  no  operating  free  market 
for  distant  signals,  a  model  of  such  a 
marketplace  could  be  constructed  from 
publicly  available  studies  of  the 
industries.  Dr.  Park  constructed  and 
presented  his  model  in  this  proceeding. 
By  using  an  example  of  a  marketplace 
for  oranges.  Dr.  Park  described  how 
prices  are  set  by  the  interaction  of  the 
supply  and  demand  for  a  product:  His 
"supply"  is  the  function  of  the  cost  of 
the  orange  to  the  seller  (a  seller  would 
not  be  willing  to  sell  the  orange  for  less 
than  it  cost  him):  and,  his  "demand"  is  a 
function  of  the  worth  of  an  orange  to  the 
buyer  (a  buyer  would  be  willing  to  pay 
more  for  the  first  orange  than  for  the 
second,  but  not  more  than  the  orange  is 
worth  to  him. "Represented  graphically. 
Dr.  Park  states  thai  the  point  of  market 
equilibrium  is  where  the  supply  and 
demand  curves  intersect. 

In  the  construction  of  his  model.  Dr. 
Park's  "demand  curves"  are  based  on  a 
1970  regression  analysis  study,  adjusted 
by  Larson  data  as  of  the  end  of  1981. 
and  by  inflation  factors.  His  "supply 
curves"  are  based  on  (1)  the  1977 
Wharton  economic  projections  on 
audience  loss.  (2)  the  1979  Bortz 
econometric  projections  in  below  100 
market,  and  (3)  FCC  case  studies  using 
1976-1977  data.  His  calculations  of 
distant  revenue  gains  are  based  on  a 
1968  Park  econometric  study  and  his 
adjustments  for  pay  cable  diversions  is 
based  on  May  1982  Neilsen  data."  After 
several  calculations  and  adjustments  of 
factors  derived  from  these  studies.  Dr. 
Park  summarized  his  analysis  in  a  fee 
schedule  format  submitted  by  NCTA  as 
a  "worst  case"  representation  of  fees  to 
be  considered  by  the  Tribunal  for 
possible  rate  adjustments  resulting  from 
the  FCC's  repeal  of  its  distant  signal  and 
syndicated  exclusivity  rules. 

Copyright  Users — Rebuttal  Phase 

The  NCTA  presented  two  witnesses 
in  the  rebuttal  phase:  Dr.  Rolla  E.  Park. 
Senior  Economist.  The  Rand 
Corporation:  Char  Beales,  NCTA's  Vice 
President  for  Media  Services  and 
Research. 


ared  The  analogy  is  Dr.  Rolla  Park 


Dr.  Park  presented  extensive 
testimony  and  evidence  in  support  of  his 
supply  and  demand  distant  signal 
marketplace  model. 


"  "Proposed  Findings  of  Fact  and  Conclusions  of 
l.Mw  by  the  Nitional  Cable  Television  Associ.ilion, 
Inc.".  September  1.  19(12.  p  61 


Ibid.  p.  66. 
'Ibid.  p.  70. 


'•Ibid.  p.  71. 

'Mbid.  p.  72. 

'•"Proposed  Finding*  of  Fact  and  Concluilons  of 
Law  by  the  )oinl  Sporta  Claimanls".  Scptemljcr  1. 
1982.  p.  77. 
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Cher  Beales 

Ms.  Beales  presented  additional 
testimony,  and  evidence  to  further 
support  NCTA's  exhibits,  studies  and 
testimony  presented  in  its  direct  case. 
Ms.  Beales  also  presented  testimony  and 
evidence  to  refute  testimony  and 
evidence  presented  by  the  copyright 
owners  in  their  direct  and  rebuttal 
cases- 

Statvtory  Royalty  Fee  Schedule 

After  considering  tlie  comments  of 
parties,  the  Tribunal  at  a  public  meeting 
on  March  31.  1982  adopted  a  motion 
fmding,  in  part,  "that  it  has  the 
jurisdiction  and  authority  to  consider 
and  to  set  royalty  rates  for  additional 
signals  and  programming  without  being 
limited  by  the  rates  originally  contained 
in  the  Act  for  other  signals  and 
programming.  However,  the  Tribunal 
concludes  that  it  will  also  consider  and 
judge  accordingly  all  evidence  regarding 
the  relationship,  if  any,  betv,-een  any 
such  new  rates  and  the  current  statutory- 
rates." 

The  legislative  history  of  the  cable 
provisions  of  the  copyright  law  has  been 
presented  in  considerable  detail  in  this 
record.  N'either  the  rates  in  the  copyright 
law  nor  the  legislative  history  limit  our 
adjustment  of  the  rates  for  those  signals 
and  programs  within  the  scope  of  this 
proceeding.  We  have  reached  si.Tnlar 
conclusions  in  other  rate  proceedings, 
which  holdings  have  been  uniformly 
affirmed  on  judicial  review.-" 

It  is  also  clear  from  the  legislative 
history  that,  as  a  policy  matter,  we  were 
not  e.xpected  to  look  to  the  statutory 
schedule  for  guidance  as  to  the  measure 
of  reasonable  compensation.  Those 
rates  were  adopted  by  the  Congress  to 
implement  an  agreement  between  \CT.\ 
and  MPAA.  in  which  the  fee  schedule 
was  only  one  of  a  number  of 
accomm.odations  reached  on  cable 
copyright  issues. 

Another  issue  related  to  the  statutory 
schedule  requires  comment.  Just  as  our 
determination  in  this  proceeding  is  not 
restricted  by  the  statutory  schedule,  the 
perceived  inadequacies  of  that  schedule 
provides  this  Tribunal  with  no 
justification  to  balance  the  scilos  by 
e.xcessive  compensation  of  the  copyright 
owners  for  those  copyrighted  works 
within  the  scope  of  this  proceeding.  Any 
appeals  concerning  the  statutory 


schedule  should  be  addressed  to  the 

Congress.-" 

Statutory  Criteria  and  Legislative 
Guidance 

In  contrast  to  the  det.Tiled  criteria 
provided  :n  17  L'.SC.  801  (b)  for  our 
jukebox  and  mechanical  royalty 
adjustments,  the  copyright  law  provides 
only  the  most  general  guidance  for  this 
proceeding.  We  had  occasion  to  analyze 
our  jurisdiction  in  cable  royalty  matters 
in  the  1980  ajustment  proceeding.-^  In 
the  portion  of  the  determination  devoted 
to  legal  issues,  we  observed  that  the 
scope  of  our  jurisdiction  was  limited,  but 
within  that  scope  the  Congress  has 
given  us  broad  discretion.  Our 
jurisdictional  and  legal  conclusions 
were  challensed  by  both  copyright 
owners  and  NCT.A,  but  fully  affirmed  by 
the  Court  of  Appeals '*  for  the  District  of 
Columbia  Circuit. 

We  have  reached  the  sanie  general 
jurisdictional  conclusions  in  the  current 
proceeding  as  m  the  1980  case.  The 
Congress  has  rigidly  confined  the  scope 
of  the  proceeding,  but  within  the  area 
assigned  we  find  that  the  Congress  has 
granted  us  broad  discretion.  Our 
conclusions  are  fortified  by  the  uniform 
holdings  of  the  courts  reviewing  our 
determinations. 

In  the  new  distant  signal  adjustment. 
the  Act  directs  us  to  consider,  "among 
other  factors,  the  economic  impact  on 
copyright  owners  and  users."  The  House 
Report  (H.R.  9+-1476  at  176)  directs  us  to 
consider  the  effect  of  the  FCC  action  "on 
copynght  owners  and  users,  including 
broadcast  stations,  and  the  effect  of 
such  distant  signals  on  local 
broadcasters'  ability  to  service  the 
public." 

With  regard  to  the  syndicated 
exclusivity  rule,  the  Copynght  Act 
authorizes  us  to  "assure  that  such  rates 
are  reasonable  in  light  of  the  changes  to 
such  rules  and  regulations."  The  House 
Report  states  that  the  "exclusivity  rules 
of  the  FCC  have  the  effect  of  protecting 
copyright  owners  by  restricting  the 
cable  carriage  of  certain  distant 
television  programming.  If  these  rules 
are  changed  in  the  future  to  relax  or 
increase  the  exclusivity  restrictions,  it  is 
the  Committee's  judgment  that  royalty 


rates  paid  by  cable  systems  should  be 
adjusted  to  reflect  such  changes."" 

It  is  also  essential  to  take  into  account 
the  statements  of  the  legislative  drafters 
of  these  provisions  that  they  did  not 
contemplate  the  complete  elimination  by 
the  Federal  Communications 
Commission  of  its  regulations  on  distant 
signal  carriage  and  syndicated  program 
exclusivity.  Congressman  Robert 
Kaf  tenmeier.  Chairman  of  the  House 
Subcommittee  on  Courts,  Civil  Liberties 
and  Administration  of  Justice  wrote  FCC 
Chairman  Charles  Ferris,  March  13, 
1980,  quoted  in  79  FCC  2d  at  897,  "We 
did  not  contemplate  such  a  sweeping 
change  in  the  regulatory  structure  when 
we  drafted  E^iblic  Law  94-553."  It  is  thus 
necessary  for  the  Tribunal  to 
accommodate  the  statutory  language  to 
the  reality  of  the  situation  existing  in  the 
cable  television  industry  as  a  result  of 
the  Commission's  actions. 


*ln  the  mechri r.r  li  :n\a\fy  adjustment,  we 
siti!ed     Likew.sf;  '..'^e  sutulory  language  and  the 
le^'.slatne  hi3tor>  of  the  copynght  revision  biU 
px   !udes  any  presumption  concerning  the 
mrisonableaess  of  ine  exial.ng  rate.  Nor  is  the 
f'<i»ling  rate  to  be  accarded  precedeatidi  we\^l  in 
■he  Tribunal's  proceedings.    |46  FK  1047B) 


■'  The  minoritv  views  of  Congres.sm.ii  1  liimiri  S 
Sawyer.  M.  CaldweD  Butler.  Barney  Fr,Tnk  and  Diin 
Lungrm  to  accomparrr  H  R.  5S«.  C*H(e  Televjmn 
CopyTigti!  .Act  AmeiidmpnU.  o(  the  17th  ConRresii, 
H  R.  9"-Sjy — Part  I  assert  that  the  1  r.bunai  i 
"bureaucraticaliy  fi-xed  royalties  were 
unreahstically  lower  than  their  true  market  vaiwe  " 
The  cable  rnyalf^  <rhediiii»  wm  not  •stublished  by 
the  Trtbunal,  but  by  the  Congrei**  in  \hib.  L  94-5.T3 

"46  FR  892-97. 

"  NCTA  V  CRT.  No.  81-1005.  US  Court  of  Appeals 
for  DC  Circuit.  Sepleml)er  10, 1982. 


Proceedings  of  the  Federal 
Ci Hiirinmications  Commission 

The  record  of  this  proceeding  includes 
references  to  certain  findings  of  the 
Federal  Communications  Commission  in 
matters  before  the  Commission.  The 
Congress  has  assigned  exclusive 
jurisdiction  in  the  matters  covered  by 
this  proceeding  to  the  Tribunal.  The 
Commission  acted  on  the 
communications  matters  within  its 
jurisdiction  and  has  disclaimed  any 
determinations  concerning  issues  within 
the  jurisdiction  of  the  Tribunal.-^  We 
express  no  views  concerning 
conclusions  reached  by  the  Commission 
on  matters  of  communications  polii^y. 
The  subject  matter  of  this  proceeding 
was  not  before  the  Commission.  We 
have  reached  our  determination  on  the 
basis  of  the  record  established  in  this 
proceeding. 

Other  Proceedings  of  the  Copyright 
Royalty  Tribunal 

The  Tribunal  has  completed  two 
proceedings,  and  is  currently  engaged  in 
a  third  proceeding  for  the  distribution 
among  copyright  owners  of  the  cable 
royalty  fees.  During  these  proceedings 
copyright  claimants  presented  evidence 
which  among  other  matters  sought  to 
establish  that  the  secondary 
transmission  of  their  copyrighted 
worked  by  cable  systems  was  harmful 
to  them  and  of  a  benefit  to  cable 
operators.  Cable  operators  did  not 
participate  in  those  proceedings.  The 
e\  idence  and  findings  of  those 
proceedings  cannot  provide  any  bais  for 
a  decision  in  this  proceeding,  and  such 
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evidence  and  findings  were  excluded 
from  any  consideration. 

Impact  of  Tribunal  Rate  Adjustment 

A.  Availability  of  Diverse  Programming 

The  cable  industry  asserts  that  any 
significant  increase  in  their  copyright 
fees  would  "dramatically  aggravate  the 
cable  industry's  movement  away  from 
carriage  of  distant  signal  programming, 
thus  causing  corresponding  decreases  in 
the  availability  of  diverse  broadcast 
programming  sources  to  the  public."-'^ 
We  are  told  that  cable  operators  would 
not  pay  the  copyright  fees  proposed  by 
the  copyright  owners,  but  elect  to  drop 
distant  signals,  and  in  effect  restore  the 
FCC  restrictions  on  the  carriage  of 
distant  signals. 

In  adopting  our  royalty  adjustment, 
we  have  attached  particular  importance 
to  the  ability  of  the  cable  operator  to 
make  a  business  judgment  as  to  the 
benefit  to  his  enterprise  from  the 
carriage  of  a  particular  signal.  The 
extent  of  the  subscribers  interest  in 
receiving  that  signal  will  be  reflected  in 
his  judgment.  If  the  operator  concludes 
that  the  carriage  of  the  signal  is  of 
limited  benefit,  he  may  choose  not  to 
carry  it  because  of  the  increased 
copyright  payments.  Would  such  a 
decision  so  harm  the  public  that  the 
Tribunal  should  refrain  from  adopting  a 
royalty  schedule  reflecting  the 
reasonable  marketplace  value  of  the 
copyright  owners  programs? 

We  observe  first  that  the  Congiess 
has  not  assigned  to  this  body  the 
determination  of  national  policy  as  to 
fostering  of  various  competing  methods 
of  transmitting  programs  to  the  public.  If 
the  payment  of  fees  based  on  the 
reasonable  value  of  the  programs  causes 
operators  to  drop  distant  signals  with 
resulting  adverse  public  policy 
consequences,  the  Congress  may  wish  to 
consider  if  some  form  of  assistance  to 
the  cable  industry  is  appropriate. 
Clearly  that  is  not  the  function  of  the 
Tribunal  or  copyright  owners. 

In  adjusting  the  rates,  we  have 
examined  the  public  policy  reflected  in 
the  existence  of  the  cable  compulsory 
license.  We  further  note  that  after 
protracted  examination,  the  Congress  \n 
pending  legislation  is  retaining  the  cable 
compulsory  license.  This  disposition  is 
consistent  with  the  testimony  of  the 
Tribunal  before  the  committees  of  the 
Congress.  We  stated;  " 


"'C:onimpn!s  nf  NCTA,  Scplrmber  IB.  1902.  p.  3. 

"Teslimony  of  Thomas  C.  Brennan.  Acting 
Ch,)irm,(n.  CRT,  June  24,  1981  before  Subcommilipe 
on  Courts,  Civil  Liberties,  and  The  Administration 
of  luslice.  House  of  Reprcsenlalives  Committee  on 
Ihi'  [udiciary. 


It  is  our  view  that  central  to  the 
consideration  of  this  issue  is  the  finding  of 
Congress  in  1976  that  "it  would  be 
impractical  and  unduly  burdensome  to 
require  the  operators  of  cable  systems  to 
negotiate  with  copyright  owners  whose 
works  are  retransmitted  by  cable  systems. 
We  are  not  aware  of  any  charges  in 
copyright  clearance  procedures  that  presently 
provide  justification  for  altering  the  judgment 
of  the  Congress  that  s  cable  compulsory 
license  is  currently  necessary. 

Our  support  fcr  the  present  retention 
of  the  compulsory  license  reflected  our 
concern  at  subjecting  cable  operators  to 
individual  transactions  with  copyright 
owners.  This  fear  of  the  Tribunal  was 
echoed  during  the  recent  debate  on  the 
cable  copyright  legislation  by 
Congressman  Tom  Railsback.  the 
ranking  minority  member  of  the  House 
Subcommittee  having  jurisdiction  in 
copyright  matters.  He  stated  if  the 
compulsory  license  were  rejected: 

We  would  have  soniething  over  4.000  cable 
systems  that  would  then  have  to  negotiate 
with  all  of  the  program  suppliers.  I  sincerely 
believe  we  would  have  choas  *  *  *  " 

Testimony  before  both  the  Tribunal 
and  congressional  committees,  including 
that  of  cable  industry  representatives 
and  operators,  permits  the  conclusion 
that  the  principal  current  justification 
for  the  cable  compulsory  license  is  the 
burden  of  the  transaction  costs  with 
individual  copyright  owners.  We  do  not 
find  in  the  compulsory  license,  as  it 
exists  today,  any  public  policy 
justification  for  establishing  royalty 
rates  below  reasonable  marketplace 
expectations  of  the  copyright  owners. 

If  a  cable  operator  should  elect  to 
drop  a  distant  signal,  a  wide  range  of 
alternative  programming  is  available  to 
cable  subscribers.  As  to  the  particular 
programming  within  the  scope  of  this 
proceeding  our  record  establishes  that 
there  is  much  duplication  of 
programming  between  that  of  local 
stations  and  the  distant  signals.  For 
example,  only  a  limited  number  of 
syndicated  programs  are  available  for 
performance.  Our  record  further 
indicates  that  it  is  industry  practice  to 
run  the  same  syndicated  series  in  a 
particular  day  part  throughout  the 
CDuntry. 

B  Copyright  Costs  of  Cable  Operators 

There  is  no  economic  or  policy 
justification  for  copyright  owners  to 
subsidize  the  existing  or  developing 
cable  industry.  Cable  witnesses  have 
directed  our  attention  to  the  extensive 
capital  investment  required  in  the 
construction  of  systems,  and  the  number 


of  years  required  before  many  systems 
become  profitable.  But  our  record 
establishes  significant  growth  in  the 
number  of  cable  subscribers  and  the 
prospect  of  a  further  steady  rise  in  the 
percentage  of  households  serviced  by 
cable. 

A  more  broadly  based  assessment  of 
the  state  of  the  cable  industry  was 
reached  by  the  House  of 
Representatives  Committee  on  the 
Judiciary  in  its  recent  report  on  cable 
copyright  legislation.  In  supporting 
changes  in  cable  copyright  law,  the 
committee  cited  the  "enormous  growth 
of  the  cable  industry  and  the  entry  of 
large,  well  financed,  corporations  into 
the  market."  ** 

NCTA  has  asserted  that  many  of  the 
cable  systems  currently  being  built  will 
not  show  a  profit  before  the  eighth  to 
twelfth  year  of  operation.  Copyright 
owners  in  their  evidence  presented  a 
different  picture  of  the  health  of  the 
cable  industry,  but  even  our  acceptance 
of  NCTA's  assessments  would  not 
produce  the  result  in  this  proceeding 
urged  by  NCTA. 

Our  statutory  mandate  to  consider  the 
impact  of  the  royalty  schedule  on  the 
cable  industry  does  not  suggest  that  our 
task  is  to  ascertain  if  the  cable  industry 
after  paying  for  all  other  regular  costs  of 
operation  has  adequate  remaining 
revenue  for  payment  of  reasonable 
copyright  fees  for  the  carriage  of  distant 
signals.  The  rates  we  have  adopted  will 
result  in  a  significant  increase  in  the 
cost  to  an  operator  for  carriage  of  a 
distant  signal,  and  are  likely  to  have  an 
impact  on  the  level  of  profitability  of 
some  cable  systems.  But  we  cannot 
restrict  our  rate  determination  to  its 
effect  on  cable  industry  profits.  Rather, 
we  must  strike  a  balance  between 
copyright  owner  and  user,  while  also 
remembering  that  only  the  cable 
operator  has  freedom  of  choice  in  this 
congressional  mandated  marriage. 

NCTA  has  argued  that  the  costs  of 
increased  copyright  payments  cannot  be 
readily  absorbed  by  operators,  and  that 
they  cannot  be  passed  on  to  subscribers 
because  of  rate  regulation  and  growing 


"Congressional  Record.  September  28.  1982.  p. 
H76ei. 


"H.R.  97-559,  Part  I.  p  4  See  also  Opening? 
Statement  of  Senator  Strom  Thurmond.  Chairman. 
Senate  Committee  on  the  |udiciary,  "Hearings  on 
Oversi«hl  of  the  Copynght  Act  of  1976  (Cable 
Television)  97lh  Congress  Isl  Session,  p.  1.  "The 
major  change  In  this  industry  occurred  with  the 
invention  of  the  telecommunications  satellite  which 
could  beam  multiple  television  signals 
simultaneously  to  any  ground  station  of  a  cable 
company.  This  dramatic  development  led  to  an 
unprecedented  growth  of  the  cable  television 
industry  .  .  .  The  boom  in  cable  television  use  has 
also  resulted  in  an  increase  in  revenue  for  the  cablp 
industry  .  .  .  Industry  reports  indicate  that  the 
cable  industry  has  recorded  an  increase  in  earnings 
over  Ihe  last  four  years  of  641  percent. 
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competition  from  other  technolovjies. 
The  Tribunal  in  accordance  with  the 
requirements  of  the  copvTiglit  law 
considered  in  the  1980  inflation 
ddjustment  proceeding  the  irapact  ot 
rate  regtiJation  and  concluded  that  the 
effect  on  subscriber  charges  vv^.s 
minimal.  The  Court  oi  .Appeals  founJ 
that  our  "conclusion  was  amply 
supported  by  the  record."  '" 

NCTA  calls  our  attention  to  the  time 
lag  between  when  the  need  for  a  rate 
irTcrease  manifests  itself  and  the  time 
when  the  request  is  approved.  This  issue 
cilso  was  considered  e.xtensively  in  the 
1980  proceedmg.  We  again  conclude  that 
this  factor  does  not  justify  with hhol ding 
fair  compensation  from  cop\Tight 
owners,  particularly  when  other 
suppliers  of  goods  and  services  to  the 
cable  industry  receive  fair  payment.  n<M 
discounted  for  the  rate  regulation  factor 

Finally,  NCTA  has  argued  that  higher 
copyright  fees  should  be  rejected  by  the 
Tribunal  because  subscribers  are  not 
willing  to  pay  more  for  distant  signals. 
The  parties  have  presented  evidence 
seeking  to  show  what  subscribers  would 
be  willing  to  pay.  We  found  these 
speculations  and  projechons  of  limited 
utility — the  operation  of  the  marketplace 
will  provide  the  answer 

Royalty  Rate  for  New  Distant  Signals 

The  Tribunal  )udged  that  the  current 
statutory  rates  could  not  be  considered 
those  that  would  result  from  full 
marketplace  conditions  if  the 
compulsory  license  did  not  exist.  The 
rates  were  established  as  a  legislative 
compromise,  they  are  arbitrary  and 
they  were  intended  lo  require  only  a 
minimum  payment  on  the  part  of  cable 
opefators.^' 

The  insistence  by  the  cable  operators 
on  retaining  the  compulsory  Ucense  is, 
in  the  Tnbanal'a  judgment,  an  mdication 
that  its  cost  to  them  is  lower  than  what 
they  would  have  to  pay  in  the  free 
market." The  Tribunal  also  coasiders 
that  the  cable  operators  enpy  a 
substantial  benefit  m  not  having  to 
negoHate  for  each  program  they  carrv  on 
a  separate  basis. ^' 

For  reasons  that  are  related,  the 
Tribunal  also  did  not  consider  the  rate 
strudnre  presented  by  Dr  Park  for  the 
NCTA  an  accurate  reflection  of  what  the 
rates  would  be  in  the  actual 
marketplace.  Dr.  Park  himself  conceded 
that  there  were  discrepanaes  between 
his  study  and  the  real  world.  *'Thp  data 
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upon  whir:h  th*;  study  relies  comes  first 
of  all  from  inconsistent  time  periods;  it 
is  a  mixture  of  current  dftta  and  of  FCC 
data  several  years  old,  from  a  period  in 
which  the  carriage  of  distant  signals 
was  signincantly  different  from  what  it 
is  today,  as  the  cable  operators 
themselves  conceded. ^^  The  calculations 
themselves  led  to  conclusions  whose 
plausibility  the  1  ribunal  was  unable  to 
accept:  such  as  that  the  copyright 
owners  in  a  free  market  would  accept 
rates  similar  to  those  in  the  statute.^* 
Dr  Park  testified: 

M>  .innlysis  IphiIs  tn  the  cnnciuoion  that 
ruirent  rates  for  the  first  signal  rirp  huher 
than  the  rates  that  would  ri»suit  from  the  free 
market  analysis,  from  cht  operation  of  a  free 
market 

By  the  same  tokao.  the  current  rates  are 
smaller  than  the  value  of  the  first  signal  to  a 
distant  station." 

In  additkjn,  the  study  was 

I'fieorelically  complex,  it  contained 
ricknowledged  errors,  and  it  employed 
ludgment  and  intuition  which  the 
Tribunal  could  not  evaluate,'"  to  a 
degree  which  caused  the  strength  of  its 
mathematical  assertions  to  be 
weakened.  "The  fact  that  the  study  was 
:i  prDJection  of  transactions  that  might 
take  place. '"rather  than  a  reflection  of 
transactions  that  have  actually  taken 
place,  caused  the  Tribunal  to  view  its 
conclusions  as  speculative,  and  not  as  a 
basis  for  determining  a  rate 

The  Tribunal  considered  that  the 
marketplace  analogies  presented  by  the 
copyright  owners  were  much  more 
helpful.  These  analogies  were  at  least 
based  upon  actual  transactions.  The 
Tribunal,  however,  was  limited  in  its 
ability  to  rely  upon  these  analogies 
because  of  the  substantial  differences 
between  the  marketplace  proposed  by 
the  copyright  owners  in  their 
comparisons  and  the  distant  signal 
marketplace.  The  copyright  owners  in 
general  selected  for  their  analogies  the 
broadcast  market.  U.S.A.  Network,  and 
sports  regional  network,  however,  the 
Tribunal  considers  that  these  markets 
more  closely  resemble  each  other  in 
many  respects  than  they  do  the  distant 
signal  marketplace.*' 

The  dissimilarity  between  the  distant 
signal  cable  market  and  the  broadcast 
cKid  sports  network  markets  is  apparent 
above  all  in  the  reliance  by  the  latter  for 
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their  income  upon  advertising.^^  Cable 
operators  in  the  distant  signal  market 
are  renumerated  in  no  way  whatsoever 
by  advertising.  Broadcasters,  on  the 
other  hand,  not  only  rely  upon 
iidvertising  for  their  income,  but  there  is 
a  direct  relationship  between  their 
income  and  specific  programs."  With 
sports  cable  networks  the  picture  is 
.mixed,  in  that  income  may  not  be  due 
solely  to  advertising,  but  the 
relationship  between  a  specific  kind  of 
programming,  the  choice  to  carry  that 
programming,  and  income  itself  is 
.iiirect,"  which  is  not  the  case  in  the 
distant  signal  market.** 

The  Tribunal  therefore  judged  that  the 
amounts  paid  for  broadcast 
programming  or  sports  cable  network 
programming  are  unreflective  of  what 
cable  operators  would  be  willing  to  pay 
for  distant  signals. 

The  second  distinction  between  the 
distant  signal  market  and  the  broadcast 
and  sports  network  markets  relates  to 
control  over  programming.  In  this 
regard,  the  Tribunal  considers  that  there 
is  no  question  that  the  broadcast  market 
and  the  distant  signal  market  are 
completely  different.  The  broadcasters 
maintain  total  control  over  their 
programming.**  With  distant  signals, 
except  to  the  extent  that  cable  operators 
may  select  different  programming  by 
selecting  different  entire  broadcast 
signals,  the  cable  operator  has  no 
control  whatsoever.  With  U.S.A. 
Network  and  sports  cable  networks, 
control  over  programming  may  not  be 
quite  as  absolute  as  it  is  in  the 
broadcast  market;  nevertheless,  the 
cable  operator  in  these  markets  does 
have  the  choice  of  either  carrying  or  not 
carrying  a  specific  kind  of 
programming. "The  Tribunal  considered 
that  the  vahie  of  a  product  in  two 
different  markets  would  not  likely  be 
equal  if  the  control  over  that  product 
were  not  equal. 

The  Tribunal  was  governed  try  this 
viewpoint  in  its  judgment  of  all  of  the 
calculations  made  by  the  separate 
copyright  owners  in  their  efforts  to 
quantify  the  worth  of  their  programming 
The  Tribunal,  therefore,  did  not  feel 
obliged  to  assess  in  detait  the  specific 
accuracy  of  these  cafrutations:  such  as 
the  amount  distant  signals  have  diverted 
viewing  from  local  broadcast  stations.*' 
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or  the  factors  that  go  into  detei  mining 
the  cost  of  broadcast  programming.*" 
The  Tribunal  also  felt  that  the  much 
larger  issues  rendered  moot  the  issue  of 
whether  or  not  additional  distant  signals 
decline  in  value. ^  Nor  did  the  Tribunal 
find  anything  in  the  record  to  indicate 
that  a  particular  distant  signal  should  be 
given  a  separate  and  distinct  value,  in 
contrast  to  the  value  given  other  distant 
signals.^' 

The  Tribunal  does  single  out. 
however,  that  it  cannot  accept  the 
proptisal  by  the  Joint  Sports  Ciamianis 
that  the  rate  should  be  related  to  the 
cable  royalty  distribution.  To  do  so 
would  incorporate  a  fixed  niyalfy 
liistribution  in  the  rate  for  future  years 
iegardless  of  changing  circumstances." 

In  the  absence  of  a  free  market  or  any 
fiiarketplace  directly  analogous  to  that 
For  distant  signals,  the  Tribunal  looked 
for  its  initial  guidance  to  the 
marketplace  analogies  presented  by  tht 
cop.\Tight  owners  and  to  the  value  for 
their  programming  that  they  derived 
fiom  them.  Then,  on  the  basis  of  its 
judgment  and  the  record  as  a  whole,  the 
Tribunal  made  a  downward  adjustment 
for  what  it  considers  the  difference 
between  these  marketplaces  and  the 
marketplace  for  distant  signals.  The 
Tribunal  concluded  that  a  fair  and 
reasonable  rate  for  each  additional 
distant  sign.il  is  .1,75%. 

Program  Syndication  Royalty 
.Xdjustment 

The  Tribunal  found  that  tiie  stdiutDix 
fee  schedule  does  not  provide 
reasonable"  compensation  to  the 
copyright  owners  as  a  result  of  the 
deletion  of  the  syndicated  prngi  am 
exclusivity  protection  rules  by  the  FCC 
Therefore  the  Tribunal  is  imposing  an 
additional  fee  on  the  royalty  rate 
already  in  existence  to  compensate  the 
copyright  owners  for  losing  blackout 
protection. 

The  regulations  repealed  by  the  FCC 
in  |uly  1980  placed  exacting  limitations 
on  the  number  of  distant  television 
signals  that  cable  systems  could 
distribute  to  their  subscribers.^  In 
addition,  the  rules  required  deletion  of 
t  ertain  individual  syndicated  protir  ims 
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from  distant  signals  otheiwise  available 
for  carriage. ^^ 

The  copyright  owners  case  in  large 
part  was  lased  upon  analogous 
marketplace  consideidtions.  Another 
perspective  employed  was  that  of  harm 
to  the  owner  of  the  cop\  right  and 
benefit  to  the  user.^""  Specifically  the 
copyright  owners  were  asking  the 
Tribunal  for  an  amount  of  two  to  three 
times  the  existing  royalty  rate  for  the 
loss  of  e\clusi\  ity  protection  and  to 
compensate  them  for  the  revenues  lost 
because  of  cable's  importation  of 
syndicated  pro,5ramming  into  local 
markets.'''^ 

While  the  Tribunal  agreed  in  principle 
to  the  arguments  concerning  harm  and 
beneHt  ad\anced  by  the  copjTight 
owners  it  differed  with  respect  to  the 
quantification  of  those  arguments  as 
reflected  in  the  record. 

Benefits  to  the  Cable  Operator 

Dr.  Bridger  Mitchell,  senior  research 
economist  for  the  Rand  Corporation, 
testiHed  for  the  copyright  owners  about 
the  effect  of  the  syndicated  exclusivity 
rules  and  their  repeal  on  cable 
systems.^' The  copyright  owners  cite  a 
list  of  alleged  benefits  which  thev 
maintain  accrue  substantially  to  the 
cable  operator  now  that  syndicated 
exclusivity  protection  has  been  delfted. 
but  which  the  Tribunal  finds  of  marginal 
if  not  de  minimus  importance.  These 
include:  elimination  of  subscriber 
confusion  and  resentment  by  reason  of 
blackouts;  enabling  systems  to  promote 
their  schedules  with  certainty  and 
confidence:  avoiding  the  expense  of 
alternative  stand-by  delivery  systems; 
and  (he  privile,ee  of  piggy  barking  on  the 
pinmotional  efforts  of  broadcasters,^ 
These  particular  arguments  are  not 
persuasi\-e  since  the  record  amply 
demonstrates  that  the  overwhelming 
r.mber  of  cable  systems  resorted  to 
lilat  king  out  the  programming  at  issue 
rather  than  siibstitutinv  something  in  its 
place. ^* 

Harm  to  the  Copyright  O^ner 

The  copyright  owners  have  asserted 

that  deletion  of  the  distant  signal  and 
syndicated  exclusivit)'  rules  reduces 
ropynght  owners'  income  from 
br()ailr,.i8ters  for  copyrighted  works 
earned  on  distant  si.^nals.  'This  result,  it 
IS  s.od.  IS  primarily  a  function  of  the 
nature  of  the  local  television  market. 
Distant  signal  importation  fragments 


local  audiences.  Advertising  revenues 
for  local  stations  are.  therefore,  reduced 
generally  in  direct  proportion  to 
audience  diversion.*^' This  phenomenon 
was  viewed  from  the  perspei  tive  of 
those  who  deal  with  this  marki  t  ijn  a 
continuing  basis.  To  this  end  Prograai 
Suppliers  (copyright  owners)  presented 
the  testimony  and  exhibits  of 
management  from  an  independent 
station.  KOKI.  Channel  23  in  Tulsa. 
Oklahoma. 

As  an  independent  station  KOKI 
purchases  virtually  all  of  its 
programm.ing.'*'  Cable  penetration  in  the 
Tulsa  area  is  now  close  to  50  percent.*' 
The  Tribunal  was  told  that  80  to  85 
percent  of  KOKI  s  programming  is 
duplicated  by  distant  signals,  and  that 
cable  systems  in  the  Tulsa  area  actively 
advertise  the  syndicated  programming 
they  carry  on  a  distant  signal  basis. 
Based  on  Arbitron  surveys.  KOKI  has 
concluded  that  distant  signals  have 
reduced  its  audience  by  one-third.*^ This 
development,  it  is  asserted,  has  made  it 
difficult  for  KOKI  to  sell  programming  to 
advertisers,  who  are  aware  of  the 
reduced  audiences  and  the  fact  that 
identical  programming  may  be 
appearing  in  distant  signals.**  KOKJ 
estimates  that  distant  signal  importation 
has  produced  a  reduction  in  revenues  of 
30-35  percent  annually.*^ 

NCTA  on  the  other  hand  countered 
that  KOKI  never  requested  any  cable 
systems  to  provide  syndicated 
exclusivity  protection  for  any  of  its 
programming  prior  to  April  1981.  about 
IVi  months  before  repeal  of  the 
syndicated  exclusivity  rules  became 
effective.**  James  VV.  Lavenstein. 
General  Manager.  KOKl-TV  and 
witness  for  MPAA.  testified  that  April 
1981  was  when  KOKI  began  seeking 
syndicated  exclusivity  protection.*'  A 
letter  for  only  his  first  request  was 
placed  in  evidence  by  MPAA.*" 

The  witnesses  from  KOKI  claimed 
that  had  the  exclusivity  rules  not  been 
repealed  the  station  would  have 
exercised  its  rights  under  these  rules  to 
the  fullest  extent  in  the  future."  Not 
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withstanding  what  might  or  might  not 
have  been  done  with  respect  to 
requesting  protection  Mr.  Enderwood, 
Advertising  and  Promotion  Manager, 
KOKI-TV,  testified  that  his  station  was 
forced  to  spend  money  on  defensive 
advertising  so  as  not  to  erode  the  viewer 
base  any  further,  rather  than  to 
advertise  expansively  so  as  to  broaden 
their  viewership.  He  testified  that  the 
same  defensive  posture  was  found 
among  advertisers.'" 

The  witnesses  from  KOKI  presented 
what  they  considered  to  be  significant 
"hard"  data  by  which  they  attempted  to 
quantify  the  loss  in  audiences  and 
adverstising."  KOKI  attempted  to 
quantify  the  loss  in  audience  by  using 
the  advertising,  rates  charged  in  the 
Tulsa  market  during  1980.  Employing 
several  assumptions,  considered 
conservative  by  KOKI,  the  station 
calculated  a  drop  of  Si  million  annually 
if  it  lost  four  rating  points  in  this  day 
part. '- 

KOKI-TV  may  or  may  not  be  a  typical 
station  and  its  experience  with  cable  in 
the  Tulsa  market  may  or  may  not  be 
typical  but  the  Tribunal  believes  that  the 
evidence  in  the  record  in  this  regard 
supports,  to  a  limited  degree,  one  form 
of  the  harm  argument  made  by  the 
copyright  owners. 

Another  form  of  the  harm  argument 
was  made  by  two  witnesses  who 
presented  the  seller's  perspective.  Mr. 
Warren  Larson,  financial  vice  president. 
Paramount  Picture  Corporation  and  Mr. 
Robert  M.  Jacquemin,  senior  vice 
president  of  sales  for  Paramount 
Television's  Dom.estic  Distribution 
division  described  the  syndicated 
television  programming  market  and  their 
opinion  of  the  impact  on  it  as  a  result  of 
the  F.C.C.'s  repeal  of  the  distant  signal 
and  syndicated  exclusivity  rules. ''^ 

These  two  witnesses  testified  that  the 
backbone  of  the  syndication  industry  is 
the  sale  of  off-network  series,  primarily 
to  independent  television  stations.''* 
Further,  they  said  that  it  is  impossible  to 
look  at  the  syndication  market  without 
considering  the  networks  run.  The 
present  structure  of  the  network  run  of 
any  series  mandates  that  the  program 
supplier  operate  at  a  loss  they 
explained."' .As  a  result  syndication  is 
the  place  to  which  the  supplier  must 
look  to  recoup  losses  and  to  earn  a 
profit.  But,  because  there  are  so  few 
successes  in  the  svndication  market,"* 


"TK  pp  600-01 

"TR  pp  S^J-^9. 

"TK  pp  M4-*»  dnd  1292-1355. 

"TRpp  3&4  and  1.19" 

"TR  pp  354-55 

'•TR  pp  34a-»9 


LMI 


each  of  the  successes  must  bear  the 
weight  of  all  programs  that  have  failed 
to  get  to  syndication.  This  increases  the 
deficit  that  must  be  recovered  by  a 
successful  syndicated  program  by  a 
multiple  of  10  to  20  times  the  deficit  for 
an  individual  program." 

Copyright  owners  assert  that  cable 
has  had  an  adverse  effect  on  the  sale 
and  price  paid  for  all  types  of  programs. 
Mr,  Jacquemin  related  several  examples 
where  sales  had  not  been  consummated 
or  where  the  price  obtained  was  lower 
as  a  result  of  cable  importation.'"  He 
also  cited  some  examples  that  had 
occurred  showing  the  adverse  effect 
since  deregulation. '"Mr.  Jacquemin  also 
testified  that  since  deletion  of  the  rules 
the  problems  caused  by  increased 
distant  signal  availability  and  loss  of 
syndicated  exclusivity  protection  has 
become  even  more  pronounced.*" 

An  issue  that  surfaced  repeatedly 
throughout  the  proceeding  was  whether 
or  not  producers  received  increased 
prices  from  superstations.  If  WTBS  is  a 
fair  example,  and  the  Tribunal  believes 
it  is.  conflicting  evidence  was 
introduced  to  show  what  prices  it  paid 
for  programming  product.  NCTA  witness 
Char  Beales  testified  that  distant  cable 
audiences  do  generate  added 
advertising  revenue  for  the  stations 
carried  by  cable  as  distant  signals,  and 
she  quoted  Ted  Turner  as  saying  that 
WTBS  has  been  paying  program 
suppliers  from  liX)  to  14iX)  percent  more 
for  programming  based  on  its  national 
audience."  However  she  introduced  no 
evidence  to  support  these  claims.  For 
their  part  copyright  owners  argued  that 
WTBS  paid  nowhere  near  what  its  level 
of  distant  signal  subscribers  warranted. 
Furthermore  the  evidence  they 
presented  showed  that  none  of  the  other 
national  or  regional  superstations  made 
an  effort  to  pay  prices  commensurate 
with  their  superstation  status.  For 
example  Mr.  Jacquemin  testified  about 
two  sessions  with  WTBS  for  the  sale  of 
syndicated  series  and  feature  films.  In 
both  cases  WTBS  was  willing  to  pay 
slightly  more  than  what  would  be 
justified  by  the  Atlanta  market,  but  our 
record  provides  no  basis  for  any  general 
finding  that  program  suppliers  are  being 
compensated  for  the  distant  signal 
audience." 

This  actual  experience  attenuates 
NCTA's  claims  of  additional  revenues 
being  available  because  of  the  wider 
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audiences  achieved  by  superstations.'^ 
The  Tribunal  concludes  that  the 
syndicated  television  programming 
market  is  one  of  high  risks  and  that 
although  these  risks  would  be  present 
without  the  phenomenon  of  cable  they 
are  nevertheless  somewhat  exacerbated 
by  cable. 

In  an  attempt  to  quantify  the  effects 
on  the  syndicated  programming 
marketplace  caused  by  the  abolition  of 
the  syndicated  exclusivity  rules,  Mr. 
Jacquemin  presented  two  studies.  In 
one,  he  attempted  to  determine  in 
general  whether  distant  signal 
importation  has  had  any  influence  on 
the  pricing  of  syndicated  programming 
and  on  Paramount's  revenues.  This 
study  did  not  address  the  impact  of  the 
carriage  of  additional  signals  permitted 
by  deregulation,**  and  therefore  is  of 
limited  relevance  to  the  issues  in  this 
proceeding.  His  conclusion  was  that  the 
importation  of  distant  signals  had  a 
substantial  negative  effect  on  the  prices 
paid  for  syndicated  programming." 

The  second  study  attempted  to  show 
how  the  repeal  of  the  exclusivity  rules 
had  a  negative  impact  on  the  sales  of 
syndicated  series,  the  extent  of  that  loss, 
and  developing  trends  if  any,  '*  The 
working  hypothesis  employed  by  Mr, 
Jacquemin  was  where  prelection  was 
given  prices  paid  would  be  high.  He 
contended  that  this  study  proved  not 
only  a  disparity  in  prices  between 
markets  but  also  that  the  gap  was 
widening."  NCTA  countered  that  since 
Mr.  Jacquemin  classified  markets  as 
"protected"  or  "unprotected"  based  not 
on  how  frequently  stations  in  the  market 
requested  exclusivity  protection,  but  on 
how  frequently  cable  systems  chose  to 
substitute  other  programming  for 
syndicated  programming  deleted  at  the 
request  of  a  station  rather  than  blacking 
it  out  the  validity  of  the  whole  study 
could  be  in  question.  Under  those 
circumstances  the  Tribunal  could  assess 
only  marginal  value  to  these  studies. 

Dr.  Stanley  M.  Besen,  senior 
economist.  Rand  Corporation,  testified 
that  there  were  two  kinds  of  harm  which 
attach  to  program  suppliers  because  of 
distant  signal  importation.  One  type 
results  from  a  portion  of  the  viewing 
audience  being  diverted  from  local 
signals  to  distant  signals.  This  he  said 
causes  a  reduction  in  advertising 
revenues  of  the  local  stations  which,  in 
turn,  reduces  the  potential  revenue  to 
program  suppliers  from  program  sales  to 
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the  local  stations.**  A  second  type  of 
harm  relates  to  the  value  of  distant 
signals  to  cable  subscribers.  Thus  Dr. 
Besen  contends  that  to  the  extent  that 
program  suppliers  do  not  share  in  any 
additional  revenues  generated  by  a 
system's  carriage  of  distant  signals,  the 
suppliers  are  also  harmed."^ 

In  Dr.  Besen's  opinion  the  first  type  uf 
harm  was  the  main  thrust  of  the  FCC's 
decision  to  repeal  its  syndicated 
(■\c;lusivily  and  distant  signal  rules 
Because  he  believed  Congress,  in 
creating  cable's  compulsory  license,  was 
concerned  with  the  second  t\pe  of  harm 
he  endeavored  to  estimate  that  harm  by 
calculating  the  value  of  distant  signals 
to  cahle  subscribers.*' Dr.  Besen 
produced  a  table  showing  the  estimated 
percentages  by  which  subscriber  fees 
could  be  increased  as  a  result  of  the 
addition  of  a  distant  signal  or  signals."' 

He  testified  that  his  table  does  not 
address  the  first  type  of  harm,  only  the 
second.^- Moreover  he  conceded  that  the 
values  in  his  table  were  subject  to  some 
modifications.  Most  important  to  this 
discussion  is  that  the  equation  upon 
which  they  were  based  calculated  the 
demand  for  adding  distant  signals  not 
subject  to  the  FCC's  s\Tiriirated 
exclusivity  rules. '^ 

The  Tribunal  concludes  that  while  Dr 
Besen's  studies  shed  some  light  on  the 
harm  issue  they  are  of  limited  value  in 
establishing  a  rate  stmctiire  to 
compensate  copyright  owners  fur  the 
repeal  of  syndicated  exclusivity, 

P'or  somewhat  of  the  same  reason  we 
reject  the  methods  of  Dr.  David  Black  of 
joint  music  to  calculate  new  copyright 
fees  for  previously  carried  signals  newly 
freed  of  the  syndicated  exclusivity 
rules."'' We  cannot  place  loo  much 
reliance  on  Dr.  Black's  entire  calculation 
beciiuse  the  record  reflects  alleged 
weaknesses.  First,  he  assumes  that 
nuisic's  share  of  the  compulsory  license 
revenue  pool  will  remain  constant.  This, 
ai  coiding  to  .NCTA's  argument,  is 
essential  to  his  formula.  If  music's  share 
of  the  pool  were  to  increase,  the 
copyright  fee  needed  to  recoup  music's 
je\enue  loss  from  audience  diveision 
uould  be  lower  than  Dr.  Blaik 
calculates.  .NCTA  claims  the  converse  is 
also  true.''' The  second  problem  is  the 
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assumption  that  all  revenue  lost  to 
individual  broadcasters  as  a  result  of 
the  percent  of  audience  diversion 
predicted  by  the  FCC  would  be  Inst  to 
the  broadcast  industry  ** This  results  in 
an  overstatement  of  the  copyright  fee 
multiples  deri\'ed  in  this  calculation. 
.'\nothpr  problem  is  tlje  assumption  iha! 
liroadcast  music  license  fees  are 
indicat!\  e  of  the  value  of  music  to  cable 
systems.  The  record  reflects  the  very 
real  possibility  that  Dr  Black  overstated 
joint  music's  case,  and  therefo'e  is 
unreliable  as  a  total  benchmark  on 
which  to  set  rates  for  syndicated 
exclusivity  repeal. 

Rates  recommended  by  the  XCT.'X 
were  incorporated  in  the  rebuttal 
testimony  of  Dr.  R.  E.  Park,  senior 
economist,  Rand  Corporation.  Dr.  Park 
constructed  an  alleged  marketplace 
model  for  distant  signals  and  used  this 
plus  an  earlier  study  in  attempting  to 
arrive  at  a  revised  fee  to  make  provision 
for  deletion  of  exclusivity  protection." 
The  Tribunal  rejects  Dr  Park's 
conclusions. 

The  Tribunal  concluded  from  the 
evidence  that  Dr.  Park's  analysis  was 
based  upon  assumptions  that  were 
highly  tentative  in  nature  and  from 
inconsistent  time  periods.'" The  record 
also  indicates  that  Dr.  Park's  analysis 
was  limited  to  the  mechanistic 
application  of  an  arithmetic  formula 
which  ignored  the  realities  of  the 
marketplace,  made  no  provision  for 
emerging  technological  advances, 
compounded  the  confusion  of  the 
audience  diversion  study  and 
understated  if  not  totally  ignored  the 
differences  between  distant  signal 
carriage  during  the  early  70's  and  1980, ** 
Furthermore  the  Tribunal  was  skeptical 
of  and  unresponsive  to  Dr.  Park's 
constant  intuitive  judgments  and 
interpretations."" As  a  result  the 
Tribunal  could  not  accept  NCT.^'s 
premise  that  little  if  any  harm  resulted 
from  the  repeal  of  the  syndicated 
exclusivity  rules. 

Based  on  the  entire  record  it  is  the 
Tribunal's  judgment  that  while  NCTA 
understated  the  effects  of  the  repeal  of 
the  rules  the  copyright  owners 
overstated  it.  Based  on  the  evidence  in 
this  proceeding  the  Tribunal  finds  that 
in  addition  to  the  absence  of  an 
operating  free  market,  the  concept  of  an 
analogous  market  is  elusive,  'We  reject 
NCTA's  contention  that  the  evidence 
does  not  support  levying  a  fee  on 
imported  distant  signals  to  compensate 


for  the  abolition  of  syndicated  program 
exclusivity  In  our  view  it  does. 
Furthermore  we  reject  NCTA's 
cx-ntpntion  that  a  fee  imposition  would 
be. burdensome  On  the  basis  of  the 
record  we  find  that  the  cable  industry 
has  been  able  to  absorb  other  cost 
increases  without  any  disruptive  impact 
on  the  structure. 

The  evidence  also  shows  that  while 
not  conclusive  there  is  sufficient  merit  to 
the  argument  that  copyright  owners, 
particularly  program  syndicators.  will 
suffer  further  harm  as  cable  systems 
increase  their  penetration  of 
metropolitan  markets.  Again,  though  not 
conclusive  the  evidence  indicates  to  a 
degree  that  audience  diversion  does 
have  an  economic  impact  primarily  on 
the  ability  of  syndicators  to  sell  their 
product  at  a  premium  price. 

In  a  related  sense  the  record  offers 
conflictiii^  evidence  as  to  the  amount 
and  effect  of  blackout  protection 
requested  by  television  stations.  Earlier 
the  experience  of  KOKJ  television  in 
Tulsa.  Oklahoma  was  cited. ""  A^ain 
and  again  the  record  of  this  proceeding 
refers  to  a  1972  FCC  statement  ""which 
purports  that  syndicated  exclusivity  was 
requested  only  26%  of  the  time  in  the  top 
100  markets.  Dr.  Park  relied  on  the  26% 
estimate  even  though  he  conceded  that 
"*  *   *  unfortunately,  they  don't  give 
any  backup  for  that.  This  is  the 
conclusion  they  state,  and  I'm  using  it 
here  as  some  indication  of  the  amount  of 
actual  requests  for  exclusivity  that  look 
place,"  "" 

Mr.  Fritz  E.  Attaway.  vice  president 
and  counsel  for  MPAA  argued  that  the 
failure  of  stations  to  exercise  their  rights 
under  the  rules  was  not  because  of  the 
low  value  of  the  rules,  but  because  of 
the  burden  of  having  to  give  notice,  or 
seek  enforcement  of  the  rules.""  Mr. 
Allan  R.  Cooper,  vice  president  of 
MPAA.  along  with  Dr.  Mark  Levy, 
director  of  the  Center  for  Research  and 
Public  Communications,  presented  the 
results  of  a  survey  conducted  among 
broadcast  stations  in  the  top  50 
television  markets."" Unfortunately, 
from  the  Tribunal's  perspective  the 
survey  stopped  short  of  indicating  how 
often  stations  requested  protection,  how 
many  cable  systems  had  requests  made 
of  them;  and  how  much  programming 
was  actually  affected  by  these 
requests.'"* 


•♦79  FCC  2d  at  699. 

"'TR  pp.  2485-68,  2581-86. 

"TR  pp.  2529-Jl.  2511-25-37 

"TR  pp.  2565-87. 

"•TRr  pp.  2420-27.  2518-19. 


""TRpp  106-7. 
'"71  FX;C  2d  al  9S1.  984. 
""TRp.  2465. 
""  TR  pp.  165-66. 

'"'Motion  Picture  Association  of  Ammna  Rxhiliil 
R3-S.  TR  pp.  2781-85.  2818-33. 
'"*TR  pp  2785-2802.  2956-61. 
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The  underlying  assumption  of  the  FCC 
analysis  of  a  26%  percent  request  factor 
was  that  exclusivity  provisions  were 
expected  to  have  the  greatest  effect  on 
cable  systems  operating  m  the  largest 
markets,  with  the  smallest  effects  to  be 
experienced  in  markets  51-100.  not 
served  by  local  independent  stations."" 
On  the  other  hand,  a  study  by  XCTA  in 
1979  in  which  1.024  cable  systems  in 
major  markets  were  surveyed  showed 
that  of  the  421  systems  responding, 
approximately  20  percent  indicated  that 
they  were  receiving  exclusivity 
protection  requests  for  approximately  35 
hours  of  programming  per  week  per 
system.  And  in  some  markets  deletion 
was  required  of  nearly  half  of  distant 
signal  programming. '"'' 

Dr,  Bridger  Mitchell  in  his  testimony, 
stated  among  other  things,  that  the 
difference  between  the  results  of  the 
FCC  analysis  and  the  results  produced 
by  NCTA  may  represent  changes  in  the 
marketplace  between  the  times  the  two 
studies  were  embarked  upon.  Dr. 
Mitchell  also  suggested  that  more 
reliance  should  be  placed  on  the  NCTA 
study  because  it  is  based  on  actual 
data."» 

Cable  operator,  Carolyn  Chambers, 
executive  vice  president  of  Liberty 
Communications,  claimed  their  systems 
received  few  requests  for  protection 
under  the  rules.  She  stated  that  only 
three  of  18  systems  ever  received  such 
requests.  Conversely,  only  two  of 
Liberty's  broadcast  stations  located  in 
top  100  markets  thought  the  importation 
of  syndicated  programiming  was 
important  enough  to  ask  for 
protection. ""Mr.  John  H.  Evans, 
executive  vice  president  of  Arlington 
Communications  Corporation  (ARTEC) 
testified  that  his  company  had  received 
few  exclusivity  requests.  The  paucity  of 
requests  may  be  mitigated  he  thought, 
because  ARTEC  is  virtually  the  only 
cable  service  in  the  local  Washington 
area  and  serves  a  very  small  share  of 
the  audience.'"  Penetration  level  as  in 
the  case  of  ARTEC,  may  have  been  a 
factor  in  the  frequency  of  exclusivity 
requests. "'The  record  is  murky  in  this 
regard.  The  Tribunal  acknowledges  that 
other  factors  may  exist  as  well,  but  the 
evidence  is  too  conflicting  to  form 
absolute  judgments. 

Cable  systems  will  reap  some  benefits 
and  the  copyright  owners  will  suffer 
harm  as  a  result  of  the  repeal  of  the 


'°' .M'Ot;  in  Picture  Association  of  America  Exhibit 
26,  p  2.  TR  pp  412-14, 

'"Motion  Pu  ti^re  .Association  of  America  Exhibit 
28.  Table  1  !re-.;sedi.  TR  pp.  1331-33. 

'^TR  pp,  41.i-20. 

'  "TR  p   141S 

'"TR  p   \aM 

"  =  TR  pp  371-74. 
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rules,  but  the  record  nevertheless 
demonstrates  that  this  will  not  occur  to 
the  degree  represented  by  the  copyright 
owners.  Therefore  the  Tribunal  has 
revised  downward  the  rates  requested 
by  the  copyright  owners  and  we  set 
forth  these  new  rates  in  §  ;i()8,2(d). 

Relationship  of  Rate  Adjustments 

This  proceeding  has  resulted  from  the 
repeal  by  the  FCC  of  its  regulations  on 
distant  signal  carriage  and  syndicated 
program  exclusivity.  While  these  actions 
were  taken  simultaneously  by  the  FCC, 
they  present  two  distinct  actions  under 
the  language  of  the  copyright  law.  As  we 
have  noted  before,  the  drafters  of  the 
statutory  language  have  asserted  that 
they  did  not  contemplate  the  complete 
repeal  of  these  rules  by  the  FCC.  It 
therefore  has  been  necessary  for  the 
Tribunal  to  accommodate  the  statutory 
language  to  the  actual  situation  resulting 
from  the  FCC  action. 

We  resolved  that  the  actions  of  the 
FCC  should  be  kept  separate  for 
purposes  of  the  evidentiary  proceeding 
and  our  decision  process.  We  have 
therefore  made  separate  determinations 
for  the  royalty  fee  to  be  paid  for  new 
signals,  and  the  adjustment  of  the 
existing  schedule  to  reflect  the 
elimination  of  program  syndication 
exclusivity.  There  remains  for  resolution 
the  relationship  between  these 
determinations  as  they  apply  to  new 
signals  and  new  systems. 

We  have  resolved  that  fur  new  signals 
whose  carriage  was  not  permitted  prior 
to  June  24.  1981  the  copyright  payment 
shall  be  determined  exclusively  by  the 
application  of  the  rate  established  by 
§  308.2(c),  We  have  also  resolved  that  if 
a  signal  could  have  been  carried  by  a 
cable  operator  prior  to  June  24,  1981, 
was  not  carried,  but  subsequently  is 
carried,  the  fees  established  by 
§  308.2(d)  apply  if  the  signal  was  subject 
to  the  syndication  rules.  As  to  new 
systems,  we  have  provided  in  §  308, 2(d) 
that  if  the  signal  would  have  been 
subject  to  the  syndication  rule  if  the 
system  had  been  functioning  prior  to 
June  24,  1981,  the  fees  established  in 
§  30B,2(d)  apply  to  such  signals. 

.N'CTA  asser'ts  that  the  §  308.2(d) 
adjustment  may  not  be  applied  to 
previously  authorized  but  not  carried 
signals,  or  those  signals  of  a  new  system 
that  would  have  been  subject  to  the 
syndication  rule."' NCTA's  position 
rests  on  their  reading  of  17  U.S.C. 
801(b)(2)(C)  which  provides,  in  part,  that 
"any  such  adjustment  shall  apply  only 
to  the  affected  television  broadcast 
signals  carried  on  those  systems 


affected  by  the  change,"  This  language 
expresses  and  reflects  the  expectation 
of  the  Congress  that  the  FCC  might 
adopt  amendments  of  its  program 
syndication  rule,  and  that  the 
syndication  adjustment  by  the  Tribunal 
should  be  restricted  to  the  scope  of  the 
FCC  action.  It  does  not  control  the 
current  situation  where  the  FCC  has 
totally  eliminated  the  syndication  rule. 
The  interpretation  urged  by  NCTA 
would  render  meaningless  the  clear 
intent  of  the  Congress  that  the  royalty 
schedule  be  "reasonable  in  light  of  the 
changes  to  such  rules  and  regulations." 
The  benefits  to  cable  operators  and  the 
harm  to  copyright  owners  exist  without 
regard  to  when  the  signal  was  first 
carried,  or  when  the  cable  system 
commenced  operations. 

Cost  of  Living  Adjustment 

The  Copyright  Owners  have  proposed 
that  our  royalty  schedule  should  include 
a  cost  of  living  adjustment  mechanism. 

In  our  1980  cable  adjustment 
determination  we  wrote  that,  "Our 
authority  to  adopt  interim  cost  of  living 
adjustments  must  be  judged  in  each 
proceeding  by  reference  to  the  specific 
statutory  provisions."  We  did  not  find 
such  authority  in  our  cable  inflation 
adjustment  proceeding,  and  our  holding 
has  been  affirmed  upon  judicial  review. 

We  have  not  found  it  necessary  to 
determine  if  our  holding  in  a  proceeding 
pursuant  to  17  U.S.C.  801(b)(2)(A)  can  be 
distinguished  from  proceedings  pursuant 
to  17  U.S.C.  802(b)(2)  (B)and  (D).  We 
have  resolved  that  the  adoption  of  an 
inflation  mechanism  is  not  justified  as  a 
policy  matter. 

The  cable  royalty  rates  are  expressed 
as  a  percentage  of  a  system's  basic 
revenues.  Consequently  cable  royalty 
fees  to  some  extent  reflect  inflation 
without  adjustment."*  We  also  share 
the  argument  advanced  by  NCTA  that 
an  inflation  mechanism  could  result  "in 
some  double  counting"  if  no 
consideration  was  given  to  the  impact  of 
inflation  on  subscriber  fees. 

Effective  Date 

The  Copyright  Owners  have  requested 
that  the  adjusted  rate  schedule  be 
effective  as  of  July  1, 1981  to  reflect  the 
June  25, 1981  effective  date  of  the  FCC 
deregulation.  They  argue  that  cable 
operators  have  been  enjoying  the 
benefits  of  their  programs  since  that 
date,  and  should  pay  for  them  at  the 
level  the  Tribunal  has  now  found  to  be 
reasonable.  NCTA  argues  that  the 


'"Copyright  Royalty  Tribunal.  PubUc  Meeting. 
October  20. 1962  Tr.  pp.  10-12. 


"•NCTA  V,  CRT.  No.  81-1005,  U,S,  Court  of 
Appeals  for  DC.  Circuit,  September  10,  1982, 
Footnote  66,  p.  21  slip  opinion. 
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Tribunal  lacks  authority  for  such  action, 
and  that  any  increase  should  not  be 
effective  until  July  1.  1983  in  order  to 
allow  adequate  lead  time  for  the  cable 
industry  to  adjust  to  the  new  rates. 

We  have  determined  as  a  policy 
matter  to  establish  an  effective  date  of 
January  1,  1983.  As  discussed  elsewhere, 
we  have,  particularly  in  our  rate 
determination  for  new  signals,  given 
considerable  weight  to  the  argument  of 
the  copyright  owners  that  in  the  final 
analysis  the  decision  to  carry  or  not 
carry  certain  signals  will  be  a  business 
decision  of  the  cable  operator.  This  must 
be  an  informed  decision  of  the  operator 
in  which  the  operator  considers 
copyright  costs,  along  with  other  factors. 
We  find  that  it  would  be  inequitable  to 
subject  cable  operators  to  substantial 
copyright  payments  without  prior 
knowledge  of  the  amount  of  such 
payments. 

We  find  no  justification  for  the 
request  of  NCTA  for  a  six  month  delay 
in  the  effective  date  of  the  adjustment. 
Cable  operators  have  enjoyed  the 
benefits  of  de-regulation  for  15  months — 
copyright  owners  should  now  receive 
the  additional  compensation  authorized 
by  the  Congress. 

We  recently  resolved  "'^  that  if  a  cable 
operator  should  elect  to  defer  depositing 
the  additional  fees  during  the  pendency 
of  litigation  and  if  such  increases  are 
affirmed  after  judicial  review,  the 
operator  is  then  required  to  pay  the 
higher  fees,  as  of  the  effective  date  of 
the  rate  adjustment.  We  reaffirm  that 
conclusion  in  this  proceeding.  We  also 
reaffirm  our  conclusion  that  we  have  no 
specific  or  inherent  jurisdiction  to  assess 
interest. 

List  of  Subjects  in  37  CFR  Part  308 

Copyright,  Cable  television. 

PART  308— [AMENDED] 

In  consideration  of  the  above.  Part  308 
is  amended  as  follows: 
Section  308.1  is  revised  to  read  as 

follows: 

§308.1    General. 

This  part  establishes  adjusted  terms 
and  rates  or  royalty  payments  in 
accordance  with  the  provisions  of  17 
U.S.C.  Ill  and  801(b)(2)(A).  (B),  (C),  and 
(D).  Upon  compliance  with  17  U.S.C  111 
and  the  terms  and  rates  of  this  part,  a 
cable  system  entity  may  engage  in  the 
activities  set  forth  in  17  U.S.C.  Ill 

§308.2    [Amended] 

Section  308.2  is  amended  by  addmg 
new  paragraphs  (c)  and  (d): 


'47  FR  W2H 


(c)  Notwithstanding  paragraphs  (a) 
and  (dj  of  this  section,  commencing  with 
the  first  accounting  period  of  1983  and 
for  each  semiannual  accounting  period 
thereafter,  for  each  distant  signal 
equivalent  or  fraction  thereof  not 
represented  by  the  carriage  of: 

(1)  Any  signal  which  was  permitted 
[or,  in  the  case  of  cable  systems 
commencing  operations  after  June  24, 
1981,  which  would  have  been  permittee!) 
under  the  rules  and  regulations  of  the 
Federal  Communications  Com.nission  in 
effect  on  June  24. 1981.  or 

(2)  A  signal  of  the  same  type  (that  is, 
independent,  network,  or  non- 
commercial educational)  substituted  for 
such  permitted  signal,  or 

(3)  A  signal  which  was  carried 
pursuant  to  an  individual  waiver  of  the 
rules  and  regulations  of  the  Federal 
Communications  Commission,  as  such 
rules  were  in  effect  on  June  24.  1981; 
the  royalty  rate  shall  be.  in  lieu  of  the 
royalty  rates  specified  in  paragraphs  (a) 
and  Id)  of  this  section.  3.75  per  centum 
of  the  gross  receipts  of  the  cable 
systems  for  each  distant  signal 
equivalent;  any  fraction  of  a  distant 
signal  equivalent  shall  he  computed  at 
its  fractional  value. 

(d)  Commencing  with  the  first 
accounting  period  of  1983  and  for  each 
semiannual  accounting  period 
thereafter,  for  each  distant  signal 
equivalent  or  fraction  thereof 
represented  by  the  carriage  of  any  signal 
which  was  subject  (or,  in  the  case  of 
cable  systems  commencing  operations 
after  June  24.  1981.  which  would  have 
been  subject)  to  the  FCC's  syndicated 
exclusivity  rules  ifi  effect  on  June  24, 
1981  (former  47  CPR  76.151  et  seq.).  the 
royalty  rate  shall  be,  in  addition  to  the 
amount  specified  in  paragraph  (a)  of  this 
section, 

(1)  For  cable  systems  located  wholly 
or  in  part  within  a  top  50  television 
market, 

(i)  .599  per  centum  of  such  gross  for 
the  first  distant  signal  equivalent; 

(ii)  .377  per  centum  of  such  gross 
receipts  for  each  of  the  second,  third, 
and  fourth  distant  signal  equivalents; 

(lii)  .178  of  1  per  centum  for  the  fifth 
distant  signal  equi\alent  and  each 
additional  distant  signal  equivalent 
thereafter: 

(2)  For  cable  systems  located  wholly 
or  in  part  within  a  second  50  television 
market; 

(i) — .300  per  centum  of  such  gross 
ret:eipts  for  the  first  distant  signal 
equivalent: 

(ii)  .189  of  1  per  centum  of  such  gross 
receipts  for  each  of  the  second,  third, 
and  fourth  distant  signal  equivalents; 
and 


(;ii)  .089  of  1  per  centum  for  the  fifth 
distant  signal  equivalent  and  each 
additional  distant  signal  equivalent 
thereafter, 

(3)  For  purposes  of  this  section  "top  50 
television  markets"  and  "second  50 
television  markets"  shall  be  defined  as 
the  comparable  terms  are  defined  or 
interpreted  in  accordance  with  47  CFR 
76.51,  as  effective  June  24, 1981. 

Thomas  C.  Brennan. 
Acting  Chairman. 

[FR  Doc  R2-3ir4r  Filrd  11-18-82:  8:45  am| 
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VETERANS  ADMINISTRATION 
38  CFR  Pari  36 

Decrease  in  Maximum  Interest  Rate; 
Home  Loans 

AGENCY:  Veterans  Administration. 
action:  Final  regulations. 

summary:  The  VA  (Veterans 
Administration)  is  decreasing  the 
maximum  interest  rate  on  guaranteed, 
insured  and  direct  loans  for  homes  and 
condominiums.  The  maximum  interest 
rate  is  decreased  because  the  mortgage 
money  market  has  eased  in  recent 
weeks.  The  decrease  in  the  interest  rate 
will  allow  eligible  veterans  to  obtain  a 
loan  at  a  lower  monthly  cost. 


EFFECTIVE  DATE:  \i'\ 


•r  1,'   1982 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  George  D.  Moerman,  Loan  Guaranty 
Service  (264),  Department  of  Veterans 
Benefits.  Veterans  Administration,  810 
Vermont  Ave..  NW..  Washington.  DC. 
20420  (202-389-.30421 

SUPPLEMENTARY  INFORMATION:  The 

Administrator  is  required  by  law  to 
establish  a  maximum  interest  rate  for 
home  and  condominium  loan 
guaranteed,  insured  or  made  by  the 
Veterans  Administration  as  he  Finds  the 
loan  market  demands.  Recent  market 
indicators — including  the  rate  of 
discount  charged  by  lenders  on  VA  and 
Federal  Housing  Administration  loans, 
the  general  availability  of  mortgage 
funds,  and  the  results  of  the  biweekly 
Federal  National  Mortgage  Association 
auctions — have  shown  that  the  mortgage 
market  has  eased.  After  consultation 
with  the  Secretary  of  Housing  and 
Urban  Development  as  required  by  law, 
it  has  been  determined  that  a  decrease 
in  the  VA  home  and  condominium 
interest  rate  is  warranted  at  this  time. 

The  decrease  in  the  VA  maximum 
home  and  condominium  interest  rate 
should  not  ha\e  an  adverse  impact  on 
the  availability  of  funds  necessary  to 
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make  VA  loans.  The  decrease  in  the  V.A 
interest  rate,  however,  should  allow 
more  veterans  to  purchase  a  home 
because  of  the  lower  monthly  payment 
for  principal  and  interest  required  at  the 
io'.ver  interest  rate. 

The  Administrator  s  statutory 
authority  to  establish  interest  rates  has 
been  delegated  by  33  CFR  2.6  to  the 
Chief  Benefits  Director.  Deputy  Chief 
Benefits  Director,  or  person  nuthnrized 
to  act  for  the'71. 

Regulatory  Flexibility  Act/E.\ecutue 
Order  12291 

For  the  reasons  discussed  in  the  May 
7.  1981  Federal  Register,  (46  FR  25443)."it 
has  pre\ioi;s!y  been  de'ermmed  that 
final  regulations  of  this  type  which 
change  the  maximum  interest  rates  for 
loans  guaranteed,  insured,  or  made 
pursuant  fo  chapter  37  of  title  38,  United 
States  Code,  are  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612. 

These  regulatory  amendments  have 
also  been  reviewed  under  the  provisions 
of  Executive  Order  12291.  The  VA  finds 
that  they  are  not  "major  rules"  as 
defined  in  that  Order.  The  existing 
process  of  informal  consultation  among 
representatives  within  the  Executive 
Office  of  the  President.  OMB,  the  VA 
and  the  Department  of  Housing  and 
Urban  Development  has  been 
determined  to  be  adequate  to  satisfy  the 
intent  of  this  Executive  Order  for  this 
category  of  regulations.  This  alternative 
consultation  process  permits  timely  rate 
adjustments  with  minimal  risk  of 
premature  disclosure.  In  summary,  this 
consultation  process  will  fulfill  the 
intent  of  the  Executive  Order  while  still 
permitting  compliance  with  statutory 
responsibilities  for  timiely  rate 
adjustments  and  a  stable  flow  of 
mortgage  credit  at  rates  consistent  with 
the  market. 

These  final  regulations  come  withm 
exceptions  to  the  general  VA  policy  of 
prior  publication  of  proposed  rules  as 
contained  in  38  CFR  1.12.  The 
publication  of  notice  of  a  regulatory 
change  in  the  VA  maximum  interest 
rates  for  VA  guaranteed,  insured  or 
direct  loans  would  deny  veterans  the 
benefit  of  lower  interest  rates  pending 
the  final  rule  publication  date  which 
would  necessarily  be  more  than  30  days 
after  publication  in  proposed  form. 
Accordingly,  it  has  been  determined  that 
publication  of  proposed  regulations 
prior  to  publication  of  final  regulations 
is  impracticable,  uruiecessary,  and 
contrary  to  the  public  interest. 

(Catalog  of  Federal  Domestic  Assistance 
Program  numbers.  54.113  nnd  64  114) 


These  regulations  are  adopted  under 
authority  granted  to  the  Administrator 
by  sections  210(c),  1803(c)(1)  and 
1811(d)(1)  of  title  38.  United  States  Code 
and  delegated  to  the  undersigned  by  38 
CFR  2.6(b)(3).  The  regulations  are 
clearly  within  that  statutory  authority 
and  are  consistent  with  Congressional 
intent. 

These  decreases  are  accomplished  by 
amending  §§  36.4311(a).  and  36.4503(a)' 
title  38,  Code  of  Federal  Regulations- 
Approved:  November  12,  1982. 
By  direction  of  the  Administrator. 
|ohn  W.  Hagan,  Jr., 
Deputy  Chief  Benefits  Director. 

List  of  Subjects  in  38  CFR  Part  36 

Condominums.  Handicapped, 
Housing,  Loan  programs/housin.g  and 
community  development.  Manufactured 
homes,  and  Veterans, 

PART  36— LOAN  GUARANTY 

The  Veterans  Administration  is 
amending  38  CFR  Part  36  as  follows: 

1.  In  §  36.4311,  paragraph  (a)  is 
revised  as  follows: 

§36.4311     Interest  rates. 

(a)  Excepting  loans  guaranteed  or 
insured  pursuant  to  guaranty  or 
insurance  commitments  issued  by  the 
Veterans  Administration  which  specify 
an  interest  rate  in  excess  of  12  per 
f'entum  per  annum,  effective  November 
15.  1982,  the  interest  rate  on  any  home  or 
condominium  loan  guaranteed  or 
insured  wholly  or  in  part  on  or  after 
such  date  may  not  exceed  12  per  centum 
per  annum  on  the  unpaid  principal 
balance.  (38  U.S.C.  1303(cJ(lj) 
***** 

2.  In  §  36.4503,  paragraph  (a)  is 
revised  as  follows: 

^  36.4503     Amount  and  amortization. 

(a)  The  original  principal  amount  of 
any  loan  made  on  or  after  October  1, 
1980,  shall  not  exceed  an  amount  which 
bears  the  same  ratio  to  S33.000  as  the 
amount  of  the  guaranty  to  which  the 
veteran  is  entitled  under  38  U  S.C.  1810 
at  the  time  the  loan  is  made  bears  to 
S27.500.  This  limitation  shall  not 
preclude  the  making  of  advances, 
otherwise  proper,  subsequent  to  the 
making  of  the  loan  pursuant  to  the 
provisions  of  §  36.4511.  Except  as  to 
home  improvement  loans,  loans  made 
by  the  Veterans  Administration  shall 
bear  interest  at  the  rate  of  12  percent  per 
annum.  Loans  solely  for  the  purpose  of 
energy  conservation  improvements  or 
other  alterations,  improvements,  or 
repairs  shall  bear  interest  at  the  rate  of 


13  percent  per  annum.  (38  U.S.C. 
1811(d)(1)  and  (2)(A)) 

***** 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

I  Docket  No.  FEMA  64521 

List  of  Communities  Eligible  for  the 
Sale  of  Insurance  Under  the  National 
Flood  Insurance  Program 

AGENCY:  Federal  Emergency 
Management  Agency. 

action:  Final  rule, 

SUMMARY:  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP)  and  eligible 
for  second  layer  insurance  coverage. 
These  communities  have  applied  to  the 
program  and  have  agreed  to  enact 
certain  flood  plain  management 
measures.  The  communities' 
participation  in  the  regular  program 
authorizes  the  sale  of  flood  insurance  lo 
owners  of  property  located  in  the 
communities  listed, 
EFFECTIVE  DATE:  The  date  listed  in  the 
fifth  column  of  the  table, 
ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Hood  Insurance  Program 
(NFIP)  at:  P.O,  Box  34294,  Bethesda, 
Maryland  20034,  Phone;  (800)  638-6620 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr,  Richard  E,  Sanderson,  Chief.  Natural 
Hazards  Division,  (202)  287-0270,  500  C 
Street  Southwest,  Donohoe  Building, 
Room  505,  Washington,  DC  20472. 
SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  flood  plain 
management  measures  aimed  at 
protecting  lives  and  new  construction 
from  future  flooding.  Since  the 
communities  on  the  attached  list  have 
recently  entered  the  NFIP,  subsidized 
flood  insurance  is  now  available  for 
property  in  the  community. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 


UMI 
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Map.  The  date  of  the  flood  map,  if  one 
h;is  been  published,  is  indicated  in  the 
sixth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published,  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 

The  Director  finds  that  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 

S  64.6     List  of  eligible  communities. 


U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

The  C.it.ilog  of  Domestic  Assistance 
Number  foi  this  program  is  83.100 
"Flooil  Insiii-mce."  This  program  is 
subu'ct  to  procedures  set  out  in  OMH 
Circiular  A-95. 

Pursuant  to  the  provisions  of  3  US  C 
605(b),  the  Associate  Director.  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
.Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
ha\e  a  significant  economic  impact  on  a 
substantiul  n.'imber  of  small  entities. 


This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFTP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

Lis'  of  Subjects  in  44  CFR  Fart  64 

Flood  insurance.  Flood  plains. 

PART  64— [AMENDED] 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  entry  reads  as  follows: 


State  and  county 


Pennsylvania   Huntingdon  County 
Arkansas 

Lonot-e  County  

Des^ia  County    

Georgia   Baiow  County 

Iowa   Polk  County 

New  Jersey  Sussex  County 

Pennsylvania 

Cumtjenand  County 

Washington  County 

Nortt^ampton  County 

Virginia 

Halifai  Countv      

Greensville  County 

A-Kansas 

Woodruti  County 

Lincoln  County   , 

Prairie  County       

Cleveiarxl  County , 

St   Francis  County , 

Arkansas  County , 

Saline  County _i.„. 

Drew  County '. 

Louisiana   Allen  Parish        , 

Connetticul   litchticid  County 

Iowa 

Jackson  County 

Butler  County       

Delaware  County , 

Idaho  Bonneville  County 

Illinois: 

Win  County .-. 

Rock  Island  County 

Fulton  County 

Will  County 

St  ClaiT  County 

Indiana 

Hancock  County 

Noble  County 

Shelby  County  

Vi.;higan 

Calhoun  County 

Eaton  County 

Ingham  County 

Cattioun  County ,... 

Jackson  County 

Nebraska 

Saline  County 

Saline  County 


Location 


Community 
No. 


Three  Spring,  borough  of.. 


Allpon.  town  of 

Arkansas  City,  city  of .. 

Emerson,  city  of 

Pleasant  Hill,  city  of 

Green,  township  of 


Lower  Mifflin  township  of 

Mount  Pleasant,  townshtp  of.. 
Nazareth,  borough  of 

Halifax,  town  of  

Jarratt,  town  of , 


Cotton  Plant  city  of... 

Grady,  city  of 

Hazen.  city  of 

Kingsland.  city  of 

Palestine,  city  of 

St  Charles,  town  o<... 

Traskwood.  city  of 

Wiimar.  city  of   

Otserlin.  town  of 

Plymouth,  town  of 


Bellevue.  city  of 

Greene,  city  of 

Manchester,  city  of.. 
Idaho  Falls,  city  of... 


Beecher.  village  of 

East  Moline.  city  of 

London  Mills.  vMage  of  . 

Mannattan.  village  of 

Ofallon.  city  of 


Hancock  County  • 

Rome  Oty.  town  ol.„. 
Stielby  County^  


Albion,  township  of 

Eaton  Rapids,  city  o*.... 

Mason,  city  of     

Pennfield.  townstup  of 
Summit,  township  of 


Crete,  city  of 
Oewitt,  village  of 


422576 

050379 
050066 

130276 
190489 
340529 

421582 

422149 
420725 

510301 
510263 

050231 
050128 
050331 
050039 
050359 
050285 
050294 
050076 
220012 
090138 

190158 
190037 
190112 
160029 

170696 
170587 
170763 
1 70704 
170633 

180419 
180385 
160235 

260639 
260067 
260092 
260564 
260575 

3)0186 
310187 


Effective  date  of  authonzabon  of  sale  of  flood  insurance  for  I 
area  '  | 


770317,  emergency;  821001.  regular.. 

800116.  emergency.  821005.  regular.. 
750422.  err>erger>cy:  821005.  regular 
760419.  eniergency:  821008,  regular  . 
821008.  emergency:  821008.  regular 
770622,  emergency:  821008.  regular.. 

770523,  emergerKy,  821008.  regular.. 
750429,  emergency:  82 IOCS,  regular 
760315,  emergency.  821008.  regular. 

750306.  emergency.  821006,  regular.. 
750305,  emergency,  821006,  regular,. 


750811, 
750501, 
751119, 
750411. 
750617, 
750826. 
750725. 
750717. 
790928, 
750904. 


emergency: 
emergency: 
emergency, 
emergency, 
emergency, 
emergency: 
emergency, 
emergency: 
emergency, 
emergency: 


821012. 
821012. 
821012. 
821012, 
821012. 
821012. 
821012. 
821012. 
821012. 
821015. 


regular 

regular 

regular 

regular 

regular  . 

regular  . 

regular 

regular  . 

regular 

regular 


750421,  emergency:  821015.  regular  . 
750708.  emergency.  821015.  regular 
750425,  emergency:  821015.  regular  . 
740801.  emergency.  821015,  regular.. 

741212.  emergency.  B21015.  regular  . 
760305,  emergency.  821015,  regular  . 
760107.  emergency.  821015.  regular 
7506 '2.  emergency  821015.  regular 
740703.  emergency.  821015.  regular 

750421,  emergency:  821015.  regular 
750729,  emergency.  821015.  regular 
750313,  emergency.  821015,  regular.. 

750912.  emergency:  821015.  regular 
750618,  emergency;  821015,  regular 
750424,  emergency.  821015,  regular 
750825,  emergency,  821015.  regular 
751022.  emergency.  821015.  regular 

740417.  emergency:  821015,  regular  . 
741223.  emergency.  821015.  regular 


HazanJ 

area 

Identified 


7S0124 

761029 
740510 
750404 
770204 
741101 

741227 
741206 
740109 

751115 
760730 

740621 
740510 
750425 
740830 
750425 
750418 
7S041B 
760604 
740621 
7S0816 

740329 

740517 
740802 
740208 

740412 
0 
741018 
7403IS 
740222 

770701 
750711 
741129 

771223 
740524 
740S3I 
750926 
750919 

740123 
731207 


VOL 
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SUie  and  county 


New  .'e'sey   Be^ge"  ''^Mjoty.. 

New  *3'^ 

S^**0'K  Cour*-/     _ 

Monfgcmer*  County    

I'c'iar'd  County „„ 

^e^e'son  County..- 

ve'^e^son  County — 

jotfe'son  County 

Be'-^or!  Counry „ 

Pennsytvapta 

Wast^'ngtor  County 


Location 


RidgefieM  Park,  village  of... 


Benpon.  vitlageol 

FuNonvMs,  tnlage  of.. 
Marathon,  vitega  ot... 


Empire,  village  of 

Stratton.  villags  of 

TWentvlte.  vMage  of.. 
YorVville  villape  of 


Donegal,  tow  "snip  of . 

Jeftefsoa  townsfnp  of 


Dauonin  County 

Chester  Cou-V _ I  New  Garden,  township  of 

Wercef  Co^rry    New  Vefnon,  lownstup  0< 

^■>as   El  Paso  County i  B  Paso  crty  of 

j  Utah  County  = 


Uar   utan  Coumy 


Conmunrty      Effective  dale  of  auttronzation  of  sale  ot  flood  insurance  tor  j       ^^^!^ 
No  *'^*  '  KjenWied 


340066 


750508,  emergerKy  821015.  regular.. 


361069  740530 
360449  '  750117 
360183  I  741121, 

390299  7  5O801 
390303  ,  750627 
■J9ri«34  750730 
390033      750509 

422146     770323 

421594  '  760211 
422275  j  751103, 
422485  I  790907, 
480214  i  701211. 
495517  I  711112, 


eme/gency  82iOi5  regular  . 
emefgency  B210't  'eguiar  . 
emergency  821  3i  5  regular  . 

emergency  B2'0i5  regular,, 
emergency  821015,  regular  . 
emergency  8210^5  regular  . 
emergency    821015    regular  , 

emergency    821015,  regular  . 

emergency  821015,  regular  . 
emergency  821015,  regular  . 
emergency  82 1 0 1 5,  regular  _ 
emergency  821015,  regular,. 
emergency,  821015  regular  , 


'  Key  fof  reading  4th  ccHumn  (efleclive,dat9):  Prst  tvw)  digits  designate  the  year,  middle  two  digits  designate  the  month,  last  two  digits  designate  the  day 
■  UnirKoroof aied  areas  lotai  s   54 


740628 

741 101 
740301 
740503 

,'50315 
731123 
750808 

740208 

("4 1  20(3 
:>  50131 
741206 
750131 
771129 
750110 


Kansas  Jackson ., 


(Nationdl  Flood  Insiirjnce  .-\rt  of  19Ha  {'.:v.t' 
XIII  of  the  Housing  and  Urban  Development 
.•\ct  of  19681;  effective  [dn.  28.  1969  (.33  KR 
1"804.  .\ov  28.  19681,  d3  amended.  42  L'  S  C 
4001-!128;  E.O,  12127.  44  FR  1936-;  and 


dpiegdtion  of  a'. 


^.ir:'>  '0  the  A,ssi)c;.i'e 
d  Local  Programs  and 


Director.  State 
Support) 

Issued.  October  29.  1982. 
Lee  \1.  Thomas, 

.Associate  Director,  State  and  Local  Programs 
and  Support. 

;FR  Doc  8:-314i:  Filed  11-18-82;  8;45  am| 
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44  CFR  Part  64  I 

[Docket  No.  FEMA  63531 

List  of  Communities  Eligible  for  the 
Sale  of  Insurance  Under  Xhe  National 
Flood  Insurance  Program 

agency:  Fodera!  Emergency 
MdP.dgement  Agencv. 
ACTION:  Final  rule, 

summary:  This  rule  lists  communities 

participating  tn  the  .National  Flood 
Insurance  Program  (.N'FIP).  These 
communities  have  applied  to  the 
firogram  and  have  agreed  to  enact 
certain  flood  plain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  i  ommunities 
listed, 

EFFECTIVE  DATES:  The  date  listed  in  the 

fifth  column  of  the  table. 


ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at:  P,0  Box  3429,  Bethesda, 
Maryland  20034,  phone;  (800)  638-6620. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr,  Richard  E.  Sanderson,  Chief,  Natural 
Hazards  Division,  (202)  2H"-O270,  500  C 
Street  Southwest,  Donoh^.ie  Building — 
Room  505,  Washington,  DC  20472 

SUPPLEMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  flood  plain 
management  measures  aimed  at 
protecting  lives  and  new  construction 
from  future  flooding.  Since  the 
communities  on  the  attached  list  have 
recently  entered  the  NFIP,  subsidized 
flood  insurance  is  now  available  for 
property  in  the  community. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map.  if  one 
has  been  published,  is  indicated  in  the 
si.xth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  requires  the  purchase  of  flood 


insurance  as  a  condition  of  Federal  or 

federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 

The  Director  finds  that  delayed 
effective  dates  would  be  contrary  to  the 
public  interst.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C,  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance."  This  program  is 
subject  to  procedures  set  out  in  OMB 
Circular  A-95. 

Pursuant  to  the  provisions  of  5  US  C 
605(b),  the  Associate  Director,  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Flood  plains, 

PART  64— (AMENDED) 

Section  64,6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  lo  the 
table 


LMI 


(f 

Ha2afd 

area 

JdenMied 

740628 

,741 101 

740301 

740503 

75031b 

731123 

750808 

740?08 

74V06 

750131 

741?06 

750131 

771 1?9 

750110 
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In  f'Hch  entry,  h  completp  chronology 
of  effective  dates  appp.ir  for  each  listed 
(.ommiinity.  The  entry  re.td.s  as  follows: 
S  64.6     List  of  eligit>te  communities 


State  and  county 


"a^'^as  Jackson 


'/^L'.aan   WusKegon 

No'i"  Dakota   Pernbina.. 

^  icvula   Flagler 

iiA^    Polk  

U*<as   Lee  

''ieorgia   liberty 


laho    Bose  

Aashmgton  Pierce. 

'owa 

Mills     


Do 

Boise 

Washington  Pierce.. 
Virginia   Accomack... 


New  Vor*  Schoharie.. 

Georg:a   Gilmef „ 

':wa   Aliamakee      

Mirhiaan    Tv^^ro'a     

N-jA  Vof*.  Oswego. 


Tetas   Fannin      

Michigan   Lenawee 

C'onnectcut  Lilc^'fieJd.. 

^  I'w-ida 

Palm  Seach  

Do 

Illinois: 

A'lll 

i^ocK  Island , 

WHI 

St  Oair 

■^(*ana- 

Kanock     


Holton,  city  o).. 


Ravenna,  township  of.. 
Drayton,  township  of.... 

Manneland,  town  ot 

Pleasant  Hill   citv  ot 

Giddings.  city  ol 

HtnesvtiJe.  city  of  


Unincorporated  areas 
Bonney  Lake,  city  of... 


Hastings,  city  of 


Unincorporated  areas 

Unincorporated  areas 

Bonney  Lake,  city  of 

Wachappreague.  town  of . 


Motile 

Shelby     

Warylantj    Anne  Arundel 

Iowa 

Jackson   

Butler    

Delaware 

M«*i,qan 

Faton      


Ingtiam  . 

Calhoun  ... 


Jackson., 
r.eoraska 
Saline 


Do 

rjow  Jersey 
Miinterdon.. 

B'"'^aen 


*     .iip  Of.. 
U>v.n  ot .- 


Bonham  water  Asitnority.  city  o( . 

A<inan.  towns.>'ip  ot   , 

Plymouth   town  of 


Lantana.  town  ol.- 
Pahotiee.  city  of ... 


Beechar.  village  ol 

East  Moline,  city  of .... 
Manhattan.  vMage  of.. 
OFalteHV  aty  ol  - „ 


UntrK:(xoorated  areas.. 
Griffith,  town  of  _. 


Roma  cay.  totmn  ol 

Urancorporalad  areas 

Highland  Beach,  town  ol.. 


BeUevue.  city  ol 

Green©,  city  ol 

Manchester,  oty  ol.. 


Eaton  Rapids,  city  ol . 


Mason,  city  ol 

Pennfield.  township  ol .. 
Summit  towrtsNp  ol 


Crete,  city  of 

C>.«,  t1    .iilage  ol 

Stockton,  borough  of 
Ridgefield  Park,  village  of.. 


'^ij*''>'k       Bellport.  village  of .,, 

K'unijomory      j  Futtonvnic.  vMage  ol. 

I  ortiano  _ !  Marattion,  village  ol ,. 


Community  No 


Effective  dates  of  autfxjnzation/cancenation  ol 
sale  ol  Flood  Insurance  in  community 


200141B 


Special  Hood  hazard  area  identified 


260731— New. 

380276 _.. 

120570A 

1904898 

480435A 

130125B 


»e0205. 

530274 


190204 


Dec     27.    1976    ernergerx^y.    Jan     16    1982. 

regular.  Jan.   16.   1982.  suspended,  Oct    1. 

1982  remstaled 

Oct  6.  1982,  emergency 

do 

Oct  8,  1982.  emergency 

Oct  8.  1982.  emergency,  Oct.  8,  1982,  regular 

Oct  8,  1982.  emergency ;  June  28.  1974 

June   13.   1975.  emergency.   Sept    16.   1982.  i  Feb  25.  1977 

regular.  Sept  16.  1982.  suspended.  Oct  12. 

1982,  remstaled 

Oct   14.  1962.  emergency    ..._ 

do 


Feb  22,  1974  and  Oct  24   1975 


Dec  IS.  1981 

July  8.  1977 

Feb  4,  1978  and  May  3,  1982 


Sep!   14,  1962 

Oct  29,  1976  and  May  l.  1900 


190891  ... 
160205... 
530274 ... 

510005B 


361196A 

130317 __ 

190942— New. 

260526A 
3606558 


481582— New 

260732— New. 
090138B 


1202UC. 
1202198. 


Oct    14,    1982.   emergency.   Gel     14,    1982.  I  Sept  19,  1975 

regular.  | 

do .1  Oct  18,  1977 

Oct   14,  1982,  emergerwy _ Sept   14   1982 

*> Oct  29,  1976  and  May  1,  1980 

Jan     28.    1973r  emergency.    Sept.    2.    1982.  I  Aug  30.  1974  and  May  28.  1976 

regular.  Sept.  2,  1982,  suspended,  Oct   25.  i 

1982,  rwnstated. 

Oct  29  1985.  emergency  .; |  Aug   12,  1977  and  Jan  24   1975 

-.-.do .„ _ 

*> 

do   _ Mw.  4,  1977 

Dec    23.    1975,   emergency,   Feb    17.   1962.  '  July  19.  1974  and  Apnl  73   1976 

regular.  Sept   2,  1982.  suspended.  Oct    IB. 

1962,  reinstated 

Oct  20.  1982.  emergency 

do 

Oct  15,  1982.  suspension  withdrawn 


1706968 
1 705S7B  . 
1707048 
1706338. 

1804198  . 
18517SC. 

180385B 
1802358 
240W1B.. 

1901588 

190037B. 

1901128 

260067C  , 


2600928 

260S64A 

2S0S7SA 

310186C 

310ie7A.„.. 

34S3220 

360066B.-.. 


..da.. 


...do.. 


do—. 

..do 

-do 

..do. ... 
Ho 


3610896. 

3604488. 
3601838 


do 
do.. 

do 
do 

do  . 

..do.. 


._...do 

do 

do. 

,.  do 

..-.A>.. 

do  . 

.._.do... 


Aug  16.  1975  and  Jan  14  1977 

Mar.  12.  1971.  July  1.  1974  arvl  Jan  5   1^79 
Sept  5.  1975  and  May  15.  1978 

Apr  2.  1976  and  Apr    12.  1974 

Feb  20.  1976  and  Mar   15.  1974 
Feb  22.  1974  and  Oct  31    1975 

July  1,  1977 

Apr     18,    1972,    July    1.    1974   and   May   30 

197S 
July  II,  1975  and  Sept  1.  19^6 
Apr   15.  1977 
Nov  29.  1974  and  Nov  4   1961 

,.  Mar  29,  1974  and  July  23,  1976 
..!  May  17.  1974  and  Feb  20.  1976 
..j  Aug  2.  1974  and  Jan.  9.  1976 


May  24.   1974.  Sept   S.   1975  and  Dec    10. 

1976 
June  4,  19:'8  and  May  31.  1974 
Sepi  26.  1975 
Sept   19  1975 

Jan    23.   1974    Apr    23.   1976  and  June   13, 

1978 
Oac  7,  1973 

June   16.   1972.  July   1.    1974   and  Nov    14 

1975 
June  28.  1974  and  Jar\  2.  1976 


..do 

..do..-.- 
do 


..!  Nov   1.  1974  and  May  21,  1976 
..^  Mar   1.  1974  and  July  9,  1976 
..  May  3.  1974  and  June  18,  1976 
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Slate  apd  county 

Ofic: 

JeHerson 

Do 

Do 

JeHefsor  and  Belmont... 
Ckianoma.  Tjisa  ana  Osage 

Texas  Ei  Paso.... 
Uta^   i-'tah    

W  scon  sin 

/Va'jKesha..., 
CaUjmet 

0^10 :  HamiMoo.- 


Communrty  No 


Empire,  village  ol _ 

Stratton.  village  of 

Tittonsville,  village  of.... 

Yoiltville.  village  of 

Tulsa,  city  of __ 

El  Paso,  city  of 

Unincorporated  areas .. 

Elm  Grove,  village  of  _. 
Oiifton.  city  of -. 

Cincinnati,  city  of 


3902996.. 
390303B.. 
390e34A„ 
3900338.. 
405381 E. 

48021 48.. 
49551 7A.. 


5505788.. 
5500370.. 


39021  OB.. 


Elective  dates  o*  authorization/cancellation  of 
sale  o(  Flood  insurance  in  community 


Special  flood  hazard  area  idenWied 


..do.. 
..do.. 
..do.. 
..do.. 
..do.. 

..do- 
..do.. 


Oct  18,  1982,  suspension  withdrawn 

Oct  15.  1982   suspension  withdrawn 


June  27,  '973  emergency  Oct  15,  1982. 
regular.  Oct  i5.  19S2  suspended.  Oct  29, 
1982.  reinstated 


Mar   15,  1975  and  Aug.  27.  1976 

Nov  23,  1973  and  Aug  20.  1976 

Aug   8.  1975 

Fel3  8  1974  and  June  4  1976 

May  28,  1975  July  30  1976  aM    Aug  '4 

1979 
Nov  29.  1977 
Jan  10.  1975 

Dec,  23,  1977 

Apr  12,  1974,  May  21  1976,  Mar  16,  1981 

and  Nov  19  1976 
July  30,  1976, 


(National  Flood  Insurance  Act  of  1968  (title  XIII  of  the  Housing  and  Urban  Development  Act  of  1968):  effective  Jan.  28.  1969  (33  FR  17804. 
.Nov,  28.  1968).  as  amended.  42  U.S.C.  4001^128;  E.O.  12127.  44  FR  19367;  and  delegation  of  authority  to  the  Associate  Director.  State  and 
Local  Programs  and  Support) 
Issued:  October  29.  1982. 
Lee  M.  Thomas, 
Associaie  Dwector.  State  and  Local  Programs  and  Support 

(FR  Doc    82-.31413  Filed  Il-18-«2,  H  43  i:r.] 
BILLING  CODE  6718-03-M 


44  CFR  Part  65 


I 


Identification  and  Mapping  of  Special 
Flood  Hazard  Areas;  Changes  in 
Special  Flood  Hazard  Areas  Under  the 
National  Flood  Insurance  Program 

agency:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

summary:  The  Associate  Director,  State 
and  Local  Programs  and  Support,  after 
consultation  with  the  Chief  E.xecutive 
Officer  of  each  community  listed,  finds 
that  modification  of  the  proposed 
Special  Flood  Hazard  Areas  (SFH.As)  for 
those  communities  is  appropriate  as  a 
result  of  requests  for  changes  in  the 
interim  and/or  Proposed  Rule. 

DATES:  These  modified  SFHAs  are  in 
effect  as  of  the  dates  listed  in  the  fifth 
column  of  the  attached  list  and  amend 
the  Flood  Insurance  Rate  Mapfs)  (FIR.N!) 
in  effect  for  each  listed  community  priur 
to  this  date. 

ADDRESSES:  The  modified  SFHA 
determinations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  the 
community,  listed  in  the  fourth  column 
of  the  table. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  R.  Mrazik.  Acting  Chief, 


Engineering  Branch.  Office  of  State  and 
[.oral  Programs  and  Support,  Federal 
Fmergencv  Management  Agency, 
Washington,  DC.  20472.  (202)  287-0230. 

SUPPLEMENTARY  INFORMATION:  The 

.Associate  Director.  State  and  Local 
Programs  and  Support  has  published  a 
notification  of  the  SFHAs  in  prominent 
local  newspapers  for  the  communities 
listed  below,  \inety  (90)  days  have 
elapsed  since  that  publication,  and  the 
Associate  Director  has  received  appeals 
from  the  communities  requesting 
changes  in  the  proposed  SFHA 
determinations. 

The  numerous  changes  made  in  the 
SPTlAs  on  the  Flood  Insurance  Rate 
Map  for  each  community  make  it 
administratively  infeasible  to  publish  in 
this  notice  all  of  the  SFH.A  changes 
contained  on  the  maps.  However,  this 
notice  includes  the  address  of  the  Chief 
E.xecutive  Officer  where  the  modified 
SFHA  determinations  are  available  for 
inspection. 

The  modincations  are  pursuant  to 
Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234) 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  as 
amended  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968.  (Pub,  L. 
90-448),  42  U.S.C.  4001-4128.  and  44  CFR 
Part  65. 


For  rating  purposes,  the  revised 
community  number  is  listed  and  must  be 
used  for  all  new  policies  and  renewals. 

These  SFHAs  are  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

These  SFHAs  together  with  the  flood 
plain  management  measures  required  by 
§  60.3  of  the  program  regulations  are  the 
minimum  that  are  required.  They  should 
not  be  construed  to  mean  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their  flood 
plain  management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  modified  SFHAs  shall  be  used 
to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents. 

PART  65— {AMENDED] 

§65.4    [Amended] 

The  changes  in  the  SFHAs  listed 
below  are  in  accordance  with  44  CFR 
65.4, 


UMI 


Stale  and  co 

Cai'^oniia   Sa"  Ben- 
Mhnois  OeKaib  _ 

Apacne 

Pima        -. 

Cai'lornta 
San  Oego      ...._. 

San  Joaquin _. 

New  vcxV  Erie  Cou 


Pursuant  tc 
605fb),  the  A; 
Local  Prograi 
authority  has 
Director,  Fed 
Management 
that  this  rule 
have  a  signifi 
substantial  n 
This  rule  pro' 
technical  ami 
designated  sj 
on  the  basis  < 
imposes  no  n 
regulations  o 
communities. 

List  of  SubJBi 

Floud  insui 

(\,itional  Flooi 
Mil  of  Housing 
of  1966),  effect: 
17804,  Novemh 
L!,S,C,  4001-41, 
FR  19367;  delej 
Director,  State 
Support) 

lsj,ui'd:  Octo 
I.ce  M,  Thomai 
.  \ssui:iale  Dire 
and  Support. 

[YSi  DiK  B:  lUiKl  F 
BIUJ»Mi  CODE  67 


44  CFR  Part 
IDocket  No.  Fl 

Identiftcattoi 
Flood  Kazan 
Special  Fiooi 
National  Flo< 

AGENCY:  Fedi 
Management 

ACTION:  Inter 


ea  Identified 


6,  Mai    16.  1981 


(33  FR  17804, 
or.  Stiite  and 
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State  and  county 

Location 

Date  and  name  o*  newsoaoef 
wnere  notice  was  pjt^listied 

C  d!''or^ia   5a"  Be*^a^df^>o 

Unincofpofated       areas 

(FEMA 

^ii=    .Siyr^Ma.     S     -iio    Mav     ■: 

Docke!  No   63' 7) 

VJH" 

!inois  OeKaJb _ 

Crty  of  DeKalb  FEMA  Do 

-net  No 

Da'fy  ,'V.'nA-'r     ,un«^    '0  a'<l  J^j'i*" 

6323) 

■"  "W." 

A^Tzona 

Town     of      Spnnge'-.'t'e 
Docket  No  6327) 

(rPK'A 

tv  -we       Mo,/n-j  "        inaep^nOert 

June  10  an<1  jj-.t   17,   1982 

Pima 

Town     of     Oo     Valley 

(FF-VA 

r^"  Oailt    '^epo"^'    ».«3v   11   and 

Docfrel  No   63101 

May  18.  1962 

v.ai.'ornia 

San  Diego  ..      

Cfty     of     National     Cilv 

(FE1k4A 

'National  City  S!3r-\,^ws    jjne    " 

Docket  No  63411 

ano  June  24    i  962 

San  Joaquin 

Uniocofporated        a'ea 

(FEMIA 

-^r.->ci>7<>n    '^eso^     Xine    ib    ana 

Docket  No  63?f<l 

,)ijw  ?3    1962 

New  Vorti  Erie  County 

Tonawanoa   '^I'y  o*  il-tf^A  Docket 

''tip    'onawandj    Evening    Veiv.s, 

No   6296) 

Apr   29  ana  Ma>  6    1982 

CTNef  executive  officef  of  communty 


Effective  date  of 
fnodified  flood 


M-  RoOe''  Hammock.  Board  ol  County  Supervisois,     Jan   18.  1983- 
San    Bemanino   County   Couniwusc.    175   West 
ri*:h  Sfeet,  San  Bernardino,  CA  92415  | 

Jonn  GartwngrH.  Ctty  Manager.  Qty  of  DeKat).  200  |  Jan  28.  1963. 
SoutT',  Fourth  Street  DeKalb,  IL  601 15 


HorioratMe  DeoTMS  S^a,  Mayor,  Town  of  Sprmgei- 
ville,  P  O   Drawnr  390.  Spnngerville,  AZ  85936, 

HoTOratue  E  S  Engle.  Mayor.  Town  ol  Oo  Valley, 
680  Wesl  CaUe  Concordia,  Oro  Valley,  KZ  85704, 

■vzinoratjle  Kile  lukygan   Mayor.  City  of  IMatonai  Qty. 

■2  43  National  Crty  Blvd  ,  National  Crty,  CA  92050, 
l/i    C   E    Onsxv  San  Joaquin  County  Admrasfraior. 

222  East  Wefjw  Ave,.  Room  703.  StockUm.  CA 

95202 
Honorable     G      Delwin     Hervey,     Mayor.     City    o* 

Tonawmda.     City     Mall.     200     Nisgari     Street. 

Tonawanda.  NV  14150 


Feb  1.  1983  , 
Fab  1.  1983  . 


coovnunity 

Na 


060270C 

170182a 

040011C 
O4O109C 


I 


Feb  I.  1983 I  06Q233C 

Feb  1.  1963 0602996 


Feb  11.  1983 !  360259B 


Pursuant  to  the  pro\isn)ns  nf  5  L',S,C, 
605[b).  the  Associate  Director,  Stute  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergencx' 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  are, is 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  01 
regulations  on  participating 
communities. 

List  of  Subjects  Ln  44  CFR  Part  65 

Floud  insurance.  Flood  plains. 

|\ational  Flood  Insurance  At.t  nf  1968  (Titln 
.Xlll  (if  Housing  and  Urban  I^i-M-lopment  Ad 
of  19R61,  effective  January  M.  V.>m  |a3  i'K 
17804,  November  28.  1968).  as  amendi-d;  42 
L",S,C,  4001^128;  Executive  Order  12127,  44 
FR  1H367;  delegation  of  authority  to  Associate 
I.iirector,  Stale  and  !,oc.,il  Pn>gr,ims  anii 
Support)  . 

Issued:  October  25.  1982 
I,ce  M.  Thomas. 
1-..  .1,  :.:if  Director,  State  and  Local  Programs 

r:AfS,:-'p:>rt. 

i'K  D.K    B:    lUun  Fti(  J  1!    IK  NJ   H:4,^  urn] 

BIUJMG  CODE  6718-03-11 


44  CFR  Part  65 

[Docket  No.  FEMA  64501 

Identiftcatton  and  Mapping  of  Special 
Flood  Hazard  Areas;  Changes  in 
Special  Flood  Hazard  Areas  Under  the 
National  Flood  Insurance  Program 

AGENCY:  Federal  Emergency 
Management  Agency. 

ACTION:  Interim  rule. 


summary:  This  rul(>  lists  those 
communities  where  modification  of  the 
base  [lCX)-year)  flood  elevations  is 
appropriate  because  of  new  .scientific  or 
technical  data    \ew  flood  insurance 
preir.ium  rates  will  be  calculat(;d  from 
the  modified  base  (l(X)-year)  elevations 
for  new  buildings  and  their  contents  and 
for  second  layer  insurance  on  existing 
buildings  and  their  contents. 
DATES:  These  modified  elevations  are 
currently  in  effect  and  amend  the  Flood 
Insurance  Rate  Map  (FIRM)  ui  efoct 
prior  to  this  deterniinatiiin 

From  the  date  of  the  si-i  nrd 
publication  of  notice  ot  llu  sc  changes  in 
a  prominent  local  newspaper,  any 
person  has  ninety  (90)  days  in  which  he 
can  request  through  the  community  that 
the  Associate  Director.  State  and  I.,ocal 
Programs  and  Support  reconsider  the 
changes.  These  modified  elevations  may 
l)c  changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  (100- 
y  ear)  flood  elevation  determinations  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  the 
community,  listed  in  the  fifth  column  of 
the  table. 

Send  ci;rnn'.eT;ts  to  '.hat  .iiidress  also. 
FOR  FURTHER  INFORMATION  CONTACT: 
Br  ,in  MriK'ik,  .-Xi  ting  Chief,  Hngit^i-ering 


Braiii.h,  CK 


of  State  and  Local 


Programs  and  Support,  Federal 
Emergency  Management  Agency. 

Wa.shington,  n,r  204-:.,  f,_:o:]  287-0230. 

SUPPLEMENTARY  INFORMATION:  The 

numerous  changes  made  in  the  base 
(100-\ear)  flood  elevations  on  the  Flood 
Insurance  Rate  Map(s)  make  it 
iuiministrati\  ely  infnasible  to  publish  in 
this  notice  all  of  the  modified  l)ase  (100- 
year)  flood  elevations  contained  on  the 
map.  However,  this  nih;  includes  the 
address  of  the  Chief  Executive  Offi'ir  of 
the  communit\  vvheic  the  motiificd  li,.i-p 


(100-year)  flood  elevation 
determinations  are  available  for 
inspection. 

Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions,  o^,aew  scientific  or  technical 
data. 

These  modifications  are  made 
pursuant  to  Section  206  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L. 
93-234)  and  are  in  accordance  with  the 
National  Flood  Insurance  Act  of  1968,  as 
amended.  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968,  (Pub.  L. 
90-488).  42  U^.C.  4001 -412a  and  44  CFR 
65.4. 

For  rating  purposes,  the  revised 
community  number  is  listed  and  must  be 
used  for  all  new  policies  and  renewals. 

These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

These  elevations,  together  with  the 
flood  plain  management  measures 
required  by  §  60.3  of  the  program 
regulations  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  any  time,  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal.  State  or  regional  entities. 

PART  65— [AMENDED  I 

;^65  4     lAmpndedl 

The  ch.i-aes  III  thr  iiase  (100-year) 
flood  ele\ .Mums  hst.  li  below  are  in 
accordant f  wiih  44  CAH  (it  4 


VOL 
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Stale  and  county 


Caii+cr'-ia   Saca^ento 

Coio'aoo  Boulder 
LaPlata ...._ „._ 


Iowa   Ci'iron     „ 

Kansas  Johnson 

Massacnusetts  Middlesex 

Micnrgan  Wasmenaw 

Mississippi  Lauderdale  County 
New       Jersey"       Cumberland 

'vew  -  ork  Onlano  County 

Nortn  Dakota   Star*      .._ _. 

Oi-arorra   Caster .. 


Soi-ifi    Caroi'na:    Chesterfield 

SolW    Da«ota     Lincoln    and 

Mirre^ara 
Tennessee  Williamson  County. 

Texas; 

Hams.     Fort     Bend,     and 

Montgomery 
Hams  and  Char^bers 


Navarro.. 


Kertocv   -et'erson  County 
Louisiana  St  War*  Oansn 
Minnesota   Zar^e'       


City  of  Sacramento 

Oty  of  Boulder 

City  of  Durango 

Oty  of  Ointon 

Oty  of  CJtathe -.... 

Hollislon.  Town  of. 

Oty  of  Ypsilanb 

Meridian,  city  of — 

Maunce  River,  township  of 

Canandaigua,  city  of 

Unincorporated  areas. ...„» 

Oty  of  Ointon 

Cheraw.  town  of 

City  of  Sioux  Falls 

Franklin,  City  of 

City  of  Houston „.. 

City  of  Baytown... 

Oty  of  Corsicana — 


Unincorporated  area.. 

Louisville,  city  of 

City  of  Morgan  Oty.... 

Unincorporated  area  . 


Sew   v^rx     J 

Oregon 
'lilarnoch 


■o-oaga  County       Pomoev,  town  of 


Oty  of  Rockaway. 


Muitnor^.an    Clac«a^as   and     City  of  Portland. « 

Aasnipqton 
South      Carolina       Lemngton     West  Columbia,  city  of.. 

County 
Tennessee 

Sneiby  County „...„., 


Hamilton  County 

Ta<a9 
Hioai.go         


Taylor  and  ^-res 
Wisconsin   Ozaunee 

Wyoming    Nat'Cna 


CoWerville,  city  of 

Cha^'anooqa,  city  of... 


Date  and  name  of  newspaper 
where  nonce  was  published 


Chief  executive  officer  of  community 


Effective  date  ol 

modified  flood 

insurance  rate 

map 


New 

community 

number 


Sept   3,  1982, 

66-8  (LOMAI 
Sept   10,  1382 


Hon    Phillip  L    Isenberg,  Mayor.  City  of  Sacramento,     Sept   21,  1982 

Room  203,  City  Hall,  915     I"  Street.  Sacramento, 

CA  95814 
Hon    Ruth  Correll,  Mayor,  City  of  Boulder    PO    Box     Sept   27   1982, 

791,  Boulder,  CO  80306  66-9  ILOMA) 

Hon    Robert   Hatfield.   Mayor    City   of   Durango.   PO      Sept   14    1982 

Box  2428  Durango,  CO  Bi301 
Hon   Clide  Johnson,  Mayor,  City  ol  Clinton   61 1  South     Sept   14    i982 

Third  Street.  Clinton.  lA  52732 
O   Paul  Brown    Mayor,  Oty  of  Oiathe   PO   Box  768.  ,  Sept    14    1982 

Olatne   kS  66061 
Mr    Daniel  A    Miley    Chairman.  Board  of  Selectmen,     Sept   10,  1982 

PO    Box  207,  Holliston,  MA  01746 
Hon    George  Goodm.an.  Mayor    City  of  Vpsilanti,  City     Sept    '0    1982 

Hall.  1  South  Huron  Street,  Ypsilanti.  Ml  48197 
Hon    I    A    Rosenbaum,  Mayor    City  ol  Mendian,  PO      Sept   10    '982 

Box  1430   Meridian.  Ml  35301 
Hon     James    Tomlin,    Mayor,    Township    of    Maunce     Sept    17,  1982 

River,  Hall  Road.  Dorchester,  NJ  08316 
Hon   Paincia  Boiand.  Mayor,  City  ol  Canandaigua,  City     Sept   24,  1982 

Hall,  Mam  Street.  Canandaigua,  NV  14424 
Mr    E'lc  Arnison,  Chairman.  Board  of  Commissioners,     Sept  28,  1982 

Stark  County  Courthouse,  PO   Box  130,  Dickinson. 

ND  58601 
Hon   Charles  L   Goodwin,  Mayor.  City  of  Clinton,  P  O 

Box  1177,  Clinton,  OK  73601 
Hon    Howard  E    Duvall.  Jr ,  Mayor,  Town  of  Cheraw, 

PO   Box  111,  Cheraw,  SC  29520 
Hon    Rick  W    Knobe    Mayor,  City  of  Sioux  Falls.  224 

West  91h  Street.  Sioux  Falls,  SD  57102 
Hon    Dr    A    J    Belhurum,  Mayor   city  of  Franklin.  604 

West  Main  Street.  Franklin,  TN  37064 

Hon    Kathr/n  J    Whitemire,   Mayor    City   of  Houston, 

900  Brazos,  PO   Box  1562.  Houston,  Tx  77251 
Hon.  Emmett  O    Hutto,  Mayor,  City  of  Baytown.  P  O 

Box  424   Baylown,  TX  77520 
Hon,  Jack   McFerran,   Mayor,   City  of  Corsicana.   200 

North    12th    Street.    PO    Box   626,   Corsicana    TX 

75110 
Hon,  Rotierl  N   Barnes.  County  Judge,  Nueces  County 

Courthouse.    P  0     Box    2627,    Corpus   Chnsti.    TX 

78403 
Hon    William  Stansbun^,  Mayor   City  ol  Louisville,  City 

Hall,  601  West  Jefferson,  Louisville   KV  40202 
Hon   C   fl   Brownell,  Mayor,  City  of  Morgan  City,  P  0 

Box  12'8,  Morgan  City.  LA  70381 
Greg   Mangold.    Executive   Secretary    Carver    County 

Courthouse.   600  East  Fourth   Street,   Chaska.   MN 

55318 
Mr    Harold   Frediani.    Supervisor    Town   of   Pompey 

Pompey,  NV  13138 

Hon      Kenneth     0      Chnstensen,     Mayor      City     of 

Rockaway   PO   Box  5,  Rockaway,  OR  97136 
Hon    Francis  J    Ivancie.  Mayor,  City  of  Portland.  1220 

S  W   Fifth  Avenue.  Portland,  OR  97204 
Hon   Paul  Waites.  Mayor,  City  of  West  Columbia.  P  0 

Box  44,  City  Hall,  West  Columbia,  SC  29171-0044 


TTw   Sacrsmenio    Bee,    Sept.    14, 
1982  and  Sept.  21,  1962 

Daily  Camera.   Oct   20,    1982  and 

Oct  27.  1982. 
Durango  Herald,  Sept.  7.  1982  and 

Sept.  14,  1982. 
Clinton  Herald,  Sept  7,  1982  and 

Sept  14.  1982 
77w  Daily  News,  Sept  7,  1982  and 

Sept  14,  1982. 
The  UKkHesex  Neuvs,  Sept  3.  1982 

and  Sept  10.  1982 
Ypsilanti  Press.  Sept   3,  1982  and 

Sept  9.  1982. 
Meridian  Star,    Sept   3.    1982  and 

Sept   to.  1982 
Millville  Daily.  Sept   10.   1982  and 

Sept.  17.  1982 
The    Daily    Messenger.    Sept.    17, 

1982  and  Sept.  24,  1982 
Dickinson    Press.    Sept    21,    1982 

and  Sept  28.  1982 

The  Clinton  Daily  News.   Sept    21. 

1982  and  Sept   28.  1982 
The    Cheraw    Chronicle.    Sept     2. 

1982  and  Sept  9.  1982 
Argus  Leader,  Sept.  21,  1982  and 

Sept  28.  1982. 
Review-Appeal.  Sept  2,  1982  and 

Sept  9,  198Z 

The  Houston  Post.  Sept.  14,  1982 

and  Sept  21.  1982 
The  Baytown  Sun.  Sept    21,  1982 

and  Sept  28,  1982. 
Corsicana  Daily  Sua  Sept.  15.  1982 

and  Sept  22.  198Z 

Corpus  Chnsti  Caller.  Oct.  13.  1982 
and  Oct  20,  1 982 

The  Louisville  nrtes,  Oct.  15.  1982 

and  Oct.  22.  1982 
The  Daily  Review,  Oct  5.  1982  and 

Oct  12.  1982. 
Cirv«r   County    Herald,    Sept    29. 

1982  and  Oct.  6.  1982 

Post  Standard,   Oct    1,    1982  and 
Oct  8.  1982. 

Headlight  Herald.  Oct.  8.  1982  and 

Oct.  13.  1982. 
DaHy  Journal  of  Commerce.   Oct. 

12.  1982  and  Oct  19,  1982. 
The  Journal.    Sept   29.    1982  and 

Oct  6.  1982 

77«e   CoUenHle    Herald.    Sept     23,  ,  Hon    Herman  Cox.    Mayor,    City   ol   Coliieryille.    101 

1982  and  Sept   30.  1982  I      Walnut  Street,  Collierville.  TN  38017 

Chattanooga  Times.  Oct.  15.  1982  j  Hon  Charles  A,  Rose.  Mayor  City  of  Chattanooga. 
and  Oct.  22,  1982  City  Hall,  East  11th  Street,  Chattanooga,  TN  37042 


Sept 

28.  1982 

Sept 

10,  1982 

Sept 

21,  1962 

Sept 

28,  1982 

Sept 

1,  1982 

66 

-B  (LOMAi 

Sept 

24,  1982 

66-B  ILOMA) 

Oct 

22.  1982 

Oct. 

12,  1982 

Oct 

8,  1982 

Oct 

8.  1982 

Oct 

12,  1982 

Oct 

19,  1982 

Oct 

8,  1982 

Oct 

1    1982 

City  of  Phan- 

City  of  Ati'ene ..._„.„.. 

Unincorporated  arwa 


Oty  of  Casper  .._ 


Pharr  Press.  Oct  14.  1982  and  Oct 

21,  1982 
Abilene    Reooner  News.    Oct    26. 

1982  and  l^ov   2.  1982 
News  Graphic  Pilot.  Sent    29    1 982 

and  Oct  8.  1982 

Star-Tntune.  Oct  5,  1982  and  Oct. 
12,  1982. 


Hon    Fidencio  R    Barrera.  Mayor    City  of  Phan.  P  O 

Box  B,  Hidalgo,  TX  78577 
Hon    Ebert  E    Hall    Mayor.  City  ol  Abilene,  PO    Box 

60,  Abilene.  TX  79604 
William  Schroeder,  Ctiairman  County  Board.  Ozaukee 
County    121  West  Mam  Street.  Port  Washington.  Wl 
I      53074-0307 

Hon   Jern^  Combs   Mayor   Cfty  of  Casper   City/County 
I      Building.  200  North  David  Street.  Casper,  WY  82601 


Oct   22.  1982 


Oct   19,  1982 

Oct   15,  1982. 

66-B  (LOMA) 
Oct    8,   1982 


Oct    12,  1982 


060266C 

0800240 
0800990 
190088C 
2001 73C 
2501 950 
2602 16C 
2800968 
3401 72C 
360597C 
385369B 

4C0054C 
4500598 
460060C 
470206C 

48C296C 
485456C 
48049eA 

.18549.iB 

2101 22C 
220196B 
270049B 

360590C 

410201C 
410183C 
450140D 

470263A 
470072B 

4B0347C 
4B5450B 

550310C 

560037C 


l.ssued:  Ocl 
Lee  M.  Thorn 

.'Kssociale  Dn 
and  Support. 

\VH  Doc   82-31411 
BILLING  CODE  ( 


44  CFR  Par 
(Docket  No. 

Uetter  of  M; 
of  Mesa,  Ar 
Insurance  F 

agency:  Fei 

Managemer 

ACTION:  Fin; 


Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director,  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 


substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 


List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Flood  plains, 
(National  Flood  Insurance  Act  of  1968  (Title 
XIll  of  Housing  and  Urban  Development  Act 
of  1968),  effective  lanuary  28,  1969  (33  VR 
17804,  November  28,  1968),  as  amended;  42 
U.S.C.  4001-4128;  E.O.  12127.  44  FR  19367; 
delegation  of  authority  to  Associate  Director. 
State  and  Local  Programs  and  Support) 


UMI 
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)82 

Q60266C 

)82, 

-  080021C 

MA) 

182 

080C99C 

)82 

!90088C 

182 

2001 73C 

W2 

2501 95C 

382 

2602 16C 

382 

280096B 

382 

3401 7ZC 

382 

360597C 

362 

3853699 

32, 

4C0054C 

MA) 

382 

4500598 

982 

460060C 

982 

470206C 

982 

48C296C 

982 

485456C 

82 

480498A 

)MA| 

982 

485494B 

)MA) 

82 

210122C 

82 

220196B 

2 

,,  270049B 

182  410201C 

»82  410183C 

)2  450140D 

i2  4:-0263A 

382  470072B 


Issued:  Oct.  25.  1982. 
Lee  M.  Thomas, 

Associate  Di rector.  State  and  Local  Programs 
and  Support. 

|KR  Doc   82-314H  Filed  n-l»-H2   H  45  iim| 
BILLING  CODE  6718-03-H 


44  CFR  Part  70 
(Docket  No.  FEMA-59091 

(.etter  of  Map  Amendment  for  the  City 
of  Mesa,  Ariz.,  Under  National  Flood 
Insurance  Program;  Correction 

AGENCY:  Federal  Emergency 
Management  Agency. 

ACTION:  Final  rule;  map  correction. 

summary:  The  Federal  Emergency 

Management  Agency  (FEMA)  published 
a  list  of  communities  for  which  maps 
identifying  Special  Flood  Hazard  Areas 
have  been  published.  This  list  mcludod 
the  City  of  Mesa.  Arizona.  It  has  been 
determined  by  the  Associate  Director. 
State  and  Local  Programs  and  Support, 
after  acquiring  additional  flood 
information  and  after  further  technical 
review  of  the  Flood  Insurance  Rate  Map 
for  the  City  of  Mesa,  Arizona,  that 
certain  property  is  not  within  the 
Special  Flood  Hazard  Area. 

This  map  amendment,  by  establishing 
that  the  subject  property  is  not  within 
the  Special  Flood  Hazard  Area,  removes 
tlie  requirement  to  purchase  flood 
insurance  for  that  property  as  a 
condition  of  Federal  or  federally-related 
financial  assistance  for  construction  or 
acquisition  purposes. 

EFFECTIVE  DATE:  November  19,  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Brian  R.  Mrazik.  Acting  Chief. 
Engineering  Branch,  Natural  Hazards 
Division,  Federal  Emergency 
Management  Agency,  Washington,  D.C. 
20472,  (202)  287-0230. 

SUPPLEMENTARY  INFORMATION:  if  a 

property  owner  was  required  to 
purchase  flood  insurance  as  a  condition 
of  Federal  or  federally-related  financial 
assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property  owner 
from  maintaining  flood  insurance 
coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium  paid 
for  the  current  policy  year,  provided  that 
no  claim  is  pending  or  has  been  paid  on 
the  policy  in  question  during  the  same 
policy  year.  The  premium  refund  may  be 
obtained  through  the  insurance  agent  or 
broker  who  sold  the  policy,  or  from  the 
.National  F'lood  Insurance  Program 
(NFIP)  at:  P.O.  Box  34294,  Bethesda, 


Maryland  20034,  Telephone:  (800)  638- 
6620. 

The  map  amendments  listed  bt  low 
are  in  accordance  with  §  70.7(b): 

Map  No.  H  &  I  040048  Panel  0020B, 
published  on  October  6,  1980,  in  45  FR 
66116,  indicates  that  Lots  38  through  43 
and  49  through  52,  Hohokam  Trails.  Unit 
Two,  Mesa,  Arizona,  recorded  as 
Instrument  No.  28978  in  Book  239.  Page 
36,  in  the  Office  of  the  Recorder, 
Maricopa  County,  Arizona,  are  located 
within  the  Special  Flood  Hazard  Area. 

PART  70— [AMENDED) 

§70.7    (Amended) 

Map  No.  H  &  I  040048  Panel  0020B  is 
hereby  corrected  to  reflect  that  the 
e.xisting  structures  located  on  the  above- 
mentioned  lots  are  not  within  the 
Special  Flood  Hazard  Area  identified  on 
May  15,  1980.  These  structures  are  in 
Zone  B. 

Pursuant  to  the  provisions  of  5  LI.S.C. 
005|b).  the  Associate  Director,  State  and 
Local  Programs  and  Support  to  whom 
authority  has  be(;n  delegated  by  the 
Director,  Federal  Emergency  .,^ 

Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requiri^ments  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  "0  '^ 

Flood  insurance.  Flood  plains. 
(National  Flood  Insurance  Art  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Arl 
of  19B8).  effective  January  28,  1969  (33  FR 
17804.  November  28.  1968].  as  amended;  42 
U  S.C  4(K11-4I28:  E.O.  12127.  44  FR  19367; 
deiejjHtion  of  auihority  to  Associate  Director. 
Stale  and  I^ona!  !'r<iHrams  and  Support) 

Issued:  October  22.  1982, 
Lee  M.  Thomas, 

.■\ss^>c  rate  Director.  State  and  Local  Prvyrams 
c-ui  S:jpport. 

;(KI)oc.  H;^,11'3RF:lr-rt  11   lB-«;;B;*5«in| 
BILLINQ  CODE  671S-03-M 


44  CFR  Part  70 
[Docket  No.  FEMA-63981 

Letter  of  Map  Amendment  for  the  City 
of  Tucson,  Ariz.,  Under  National  Flood 
Insurance  Program;  Correction 

agency:  Fetieral  Emergency 

Management  Agency. 

action:  Final  rule;  map  correction. 


SUMMARY:  The  Federal  Emergency 
.Management  Agency  (FEM/\)  published 
a  list  of  communities  for  which  maps 
identifying  Special  Flood  Hazard  Areas 
have  been  published.  This  list  included 
the  City  of  Tucson.  Arizona.  It  has  been 
determined  by  the  Associate  Director. 
State  and  Local  Programs  and  Support, 
after  acquiring  additional  flood 
information  and  after  further  technical 
review  of  the  Flood  Insurance  Rate  Map 
for  the  City  of  Tucson.  Arizona,  that 
certain  property  is  not  within  the 
Special  Flood  Hazard  Area, 

This  map  amendment,  by  establishing 
that  the  subject  property  is  not  within 
the  Special  Flood  Hazard  Area,  removes 
the  requirement  to  purchase  flood 
insurance  for  that  property  as  a 
condition  of  Federal  or  federally-related 
financial  assistance  for  construction  or 
acquisition  purposes, 

EFFECTIVE  date:  November  19, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bri..ii  K,  MiMz:k.  AcDng  Chief, 
Engineering  Branch,  Natural  Hazards 
Division.  Federal  Emergency 
Management  Agency.  Washington,  D.C. 


2047 


"    ('•n-'l  '> 


o: 


28^-0230 


SUPPLEMENTARY  INFORMATION:  I*  .t 

property  owner  was  required  to 
purchase  flood  insurance  as  a  condition 
of  Federal  or  federally-related  financial 
assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property  owner 
from  maintaining  flood  insurance 
coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium  paid 
for  the  current  policy  year,  provided  that 
no  claim  is  pending  or  has  been  paid  on 
the  policy  in  question  during  the  same 
policy  year.  The  premium  refund  may  be 
obtained  through  the  insurance  agent  or 
broker  who  sold  the  policy,  or  from  the 
National  F'lood  Insurance  Program 
(NFIP)  at:  P,0,  Box  34294,  Bethesda, 
Maryland  20034.  Telephone:  (800)  638- 
6620. 

PART  70— I  AMENDED! 

§70.7     I  Amended] 

The  map  amendments  listed  below 
are  in  accordance  with  §  70,7(b): 

Map  No.  H  &  I  040078  Panel  0015B. 
published  on  September  8. 1982,  in  47  FR 
39501,  indicates  that  Old  Farm,  Units  1 
through  500,  located  in  the  Southeast 
Quarter  of  Section  36,  Township  13 
South.  Range  14  East.  Gila  and  Salt 
River  Base  and  Meridian,  Tucson, 
.Arizona,  as  recorded  in  Book  6397, 
Pages  457  through  4fi0;  Book  0691.  Pages 
387  through  389;  and  Book  6691,  Pages 
395  through  397,  in  the  Office  of  the 
Recorder.  Pima  County,  Arizona,  is 


I 


I 


VDl 
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located  within  the  Special  Flood  Hazard 
Area. 

Map  No.  H  S  I  040076  Pnnel  00158  is 
hereby  corrected  to  reflect  that  the 
existing  strurhjres  located  on  the  above- 
mentioned  property  are  not  within  &.'' 
Special  Flood  Hazard  Area  identifit^  on 
August  2,  1962.  These  sfnirt\ires  are  in 
Zone  B. 

Pursuan'  to  the  provisions  of  5  U.S.C. 
605{b).  the  Associate  Director,  State  and 
Local  Programs  and  Support  to  whom 
authority  has  been  delegated  by  »ho 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  require:ncnts  or 
reguldtjons  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Pari  70 

Flood  insurance.  Flood  plains. 

(.Njtiandi  Fl  )od  Insur^tnce  .Act  of  IPfifi  iTitle 
XIU  of  Housmg  and  Urban  Devrilopment  Act 
of  19681.  fjffective  Jjnud.-y  ZH.  1969  (.i3  FH 
17804.  .N'ovember  28.  1368',.  as  amenJtd.  AJ. 
U.S.C.  4(X)1-»128:  F..O.  12127  44  FR  19367; 
delegH'ion  of  aulhonty  to  .A.ssoi.i.ile  Director. 
State  and  LoCtii  Prosrunis  and  Support} 
Issued:  October  29.  1982. 

Lee  M.  Thomas, 

.  1  ssociate  Di  reel  o  r.  Sla  leajtd  Local  Programs 
and  Support. 

IFR  Doc  82-31729  FiW'd  ll-lS-fli  K*h  <nl| 
BILLING  CODE  S71S-<U-M 


44  CFR  Part  70  ' 

I  Docket  No.  FEMA-59091 

Letter  of  Map  Amendment  for  tfie  City 
of  Novato,  Calif.;  Under  National  Flood 
Insurance  Program;  Correction 

agency:  Federal  Emergency 

Management  Agency. 

action:  Final  Rule;  map  correction. 

summary:  The  Federal  Emergency 
Management  Agency  (FEMA)  published 
a  Hst  of  communities  for  which  maps 
identifying  Special  Flood  Hazard  .Are-is 
have  been  published.  This  list  Included 
the  City  of  Novato.  California.  It  has 
been  determined  by  the  Associate 
Director,  State  and  Local  Programs  and 
Support,  after  acquiring  additional  flood 
information  and  after  further  technical 
review  of  the  Flood  Insurance  Rate  Map 
for  the  City  of  .Novato.  California,  that 
certain  property  is  not  within  the 
Special  Flood  Hazard  Area. 


This  map  amendmer.l,  by  establishing 
that  the  subject  property  is  not  within 
the  Speical  Flood  Hazard  Area,  removes 
the  requirement  to  purchase  flood 
insurance  for  that  property  as  a 
I  nndition  of  Federal  or  federally-related 
financial  assistance  for  construction  or 
acquisition  purposes. 
EFFECTrVE  DATE:  Novemlipr  19.  1982. 
FOR  FURTHER  INFORMATION  CONTACT; 
Mr.  Brian  R.  Mrazik,  Acting  Chief. 
Engineering  Branch,  .Natural  Hazards 
Division,  Federal  Emergency 
Management  Agency,  Washington.  DC. 
20472,  (202)  2H7-<12;30. 
SUPPLEMENTARY  INFORMATION:  If  .i 

property  owner  was  required  to 
purchase  flood  insur.mce  as  a  condition 
of  Fe(Jt'ral  or  federally-related  financial 
assistance  for  cirnstniction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property  owner 
from  maintaining  flood  lns;;r  ince 
coverage  on  the  basis  of  this  map 
amendineaf,  the  property  owner  may 
obtain  a  full  refund  of  the  premium  paid 
for  the  current  policy  year,  provided  that 
no  claim  is  pending  or  has  been  paid  on 
the  policy  in  question  during  the  same 
policy  year.  The  premium  refund  may  be 
obtained  thrtnigh  the  insurance  agent  or 
broker  who  sold  the  policy,  or  from  the 
National  Flood  Insurance  Program 
(NFIP)  at:  P  O  Box  4;i2f>4.  Bethesda, 
Marjdand  200.S4.  Telephone:  (800)  6.38- 
6620. 

PART  70— (AMENDED) 

§70.7     I  Amended) 

The  map  amendments  listed  below 
are  in  accordance  with  §  70.7(b): 

.Map  No,  H  &  [  060178  Panel  Q0G2A, 
published  on  October  B,  1980,  in  45  FR 
66118.  indicates  that  Parcel  Two  of 
I.afranchi  Parcel  Map,  Novato, 
California,  as  recorded  in  Book  12  of 
Parcel  Maps,  Page  85,  in  the  Office  of 
the  Recorder,  Marin  County,  California. 
is  located  within  the  Special  Flood 
Hazard  Area. 

Map  No.  H  *  I  060178  Panel  0002A  is 
hereby  corrected  to  reflect  that  the 
existing  structures  numbered  1.  and  3 
through  6  located  on  the  above- 
mentioned  property  are  not  within  the 
Special  Flood  Hazard  Area  identified  on 
January  19, 1978.  These  structures  are  in 
Zone  B. 

Pursuant  to  the  provisions  of  5  U.S  C. 
tj05(b].  the  Associate  Director.  State  and 
Local  Programs  and  Support  to  whom 
.iiithority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agerrcy,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  70 

Flood  insurance,  Flood  plains. 

(.\,iiion,il  Flood  InsLTdncp  Act  of  1968  (Title 
Xill  of  Housing  and  Urban  Developnienl  Ad 
of  1968),  effective  January  28.  1969  (33  FR 
17H04.  November  2a  1968).  as  amended;  42 
1  l.S.C.  4001^128;  E.O.  12127.  44  FR  19367; 
df.'lf.'gdtion  of  aiilhority  lo  Associate  Direclor, 
Stdte  nnd  Loral  Programs  and  Support. 

Issued:  November  1,  1982. 
Lee  M.  Thomas, 

Afssociate  Dirpctitr.  State  aiiJ LocaJ  Programs 
andSupport. 

;KH  D™    »l!-.il7;mf'l«ni-1«-«J  H,4,SHm| 
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44  CFR  Part  70 

(Docket  No.  FEMA-59091 

Letter  of  Map  Amendment  for  Orange 
County,  Calif.,  Under  National  Flood 
Insurance  Program;  Correction 

AGENCY:  Federal  Emergency 

Management  Agency. 

action:  Final  rule;  map  correction. 


summary:  The  Federal  Emergency 
.Management  Agency  (FEMA)  published 
a  list  of  communities  for  which  maps 
identifying  Special  Flood  Hazard  Areas 
have  been  published.  This  list  included 
Orange  County.  Calfomia.  It  has  been 
determined  by  the  Associate  Director, 
State  and  Local  Programs  and  Support, 
after  acquiring  additional  flood 
information  and  after  further  technical 
review  of  the  Flood  Insurance  Rate  Map 
for  Orange  County,  Caiifornia,  that 
certain  property  is  not  within  the 
Special  Flood  Hazard  Area. 

This  map  amendment,  by  establishing 
that  the  subject  property  is  not  within 
the  Special  Flood  Hazard  Area,  removes 
the  requirement  to  purchase  fiood 
insurance  for  that  property  as  a 
condition  of  Federal  or  federally-related 
financial  assistance  for  construction  or 
acquisition  purposes. 

EFFECTIVE  DATE:  November  19,  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Brian  R.  Mrarik,  Acting  Chief, 
Engineering  Branch,  Natural  Hazards 
Division,  Federal  Emergency 
Management  Agency.  Washington.  DC, 
20472,  (202)  287-0230. 
SUPPLEMENTARY  INFORMATION:  If  a 
property  owner  was  required  to 
purchase  flood  insurance  as  a  condition 
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of  Federal  or  federally-related  financial 
assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property  owner 
from  maintaining  flood  insurance 
coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium  paid 
for  the  current  policy  year,  provided  that 
no  claim  is  pending  or  has  been  paid  on 
the  policy  in  question  during  the  same 
policy  year.  The  premium  refund  may  be 
obtained  through  the  insurance  agent  or 
broker  who  sold  the  policy,  or  from  the 
National  Flood  Insurance  Program 
(NFIP)  at:  P.O.  Box  34294,  Bethesda. 
Maryland  20034,  Telephone:  (800J  638- 
6620. 

PART  70— [AMENDED] 

§70.7    [Amended] 

The  map  amendments  listed  below 
are  in  accordance  with  §  70.7[bl: 

Map  No.  H  &  I  060212  Panel  0008A, 
published  on  October  6,  1980.  in  45  FR 
66118,  indicates  that  Tract  No.  11331, 
Orange  County,  California,  as  recorded 
in  Book  495,  Pages  36  through  38  of 
Miscellaneous  Maps,  in  the  Office  of  the 
Recorder,  Orange  County,  California,  is 
located  within  the  Special  P'lood  Hazard 
Area. 

Map  No.  H  &  I  060212  Panel  0008A  is 
hereby  corrected  to  reflect  that  the 
existing  structures  located  on  the  above- 
mentioned  property  are  not  within  the 
Special  Flood  Hazard  Area  identified  on 
September  14,  1979.  These  structures  are 
in  Zone  C. 

Pursuant  to  the  provisions  of  5  U.S.C. 
fi().S(b).  the  Associate  Director.  State  and 
Local  Programs  and  Support  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participatmg 
communities. 

List  of  Subjects  in  44  CFR  Part  70 

Flood  insurance.  Flood  plams 

IN.itinnal  Flood  Insurance  Act  of  14(SH  |  Iitit- 
XII!  of  llousinR  and  Urtinn  Dpvplopment  Act 
nf  19t>fl).  pffeclivp  jrtnuHry  28.  ^^m  (H.l  FR 
17804.  November  28.  19f>8),  as  amended:  42 
U.S.C  4001^128.  K  O.  12127.  44  FR  19367; 
delegation  of  authority  to  Associate  Director. 
Strtle  and  I  0{  al  I^ruxiinis  and  Supporl) 


Issued:  October  28.  1982. 

Lee  M.  Thomas, 

Associate  Director,  State  and  Local  Programs 
and  Support. 

|FR  Doc  82-.31''4t)  Filed  ll-lft-B2:  8:45  amj 
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44  CFR  Part  70 
[Docket  No.  FEMA-59771 

Letter  of  Map  Amendment  for  Yolo 
County,  Calif.,  Under  National  Flood 
Insurance  Program;  Correction 

agency:  Federal  Emergency 
Management  Agency. 

ACTION:  Final  rule:  map  correction. 

SUMMARY:  The  Federal  Emergency 

Management  Agency  (FEMA)  published 
a  list  of  communities  for  which  maps 
identifying  Special  Flood  Hazard  Areas 
have  been  published.  This  list  included 
Yolo  County,  California.  It  has  been 
determined  by  the  Associate  Director. 
State  and  Local  Programs  and  Support. 
after  acquiring  additional  flood 
information  and  after  further  technical 
review  of  the  Flood  Insurance  Rate  Map 
for  Yolo  County,  California,  that  certain 
property  is  not  within  the  Special  Flood 
[[azard  Area. 

This  map  amendment,  by  establishing 
that  the  subject  property  is  not  within 
the  Special  Flood  Hazard  Area,  removes 
the  requirement  to  purc;hase  flood 
insurance  for  that  property  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  construction  or 
acquisition  purposes. 

EFFECTIVE  DATE:  November  1').  lMh2, 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Brian  R.  Mrazik,  Arting  Chief, 
Engineering  Branch.  Natural  Hazards 
Division.  Federal  Fjnergent.\' 
Management  Agency.  Washington.  D.C. 
21H72,  (202)  287-0230. 

SUPPLEMENTARY  INFORMATION:  If  a 

property  owner  was  required  to 
purchase  flood  insurance  as  a  condition 
nt  Federal  or  federally  related  financial 
assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property  owner 
from  maintaining  flood  insurance 
coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  lull  refund  of  the  premium  paid 
for  the  current  policy  year,  provided  that 
nn  claim  is  pending  or  has  been  paid  on 
the  policy  in  question  during  the  same 
policy  year.  'I'he  premium  refund  may  hv 
obtained  through  the  insurance  agent  (ir 
broker  who  sold  the  policy,  or  from  the 
National  Flood  Insurance  Program 
(NFIPj  at:  P.O.  Box  34294,  Bethesda. 


Maryland  20034.  Telephone:  (800)  638- 
6620. 

PART  70— [AMENDED] 

§70.7     I  Amended] 

The  map  amendments  listed  below 
are  in  accordance  with  §  70.7(b): 

Map  No.  H  ^  I  tX>0423  Panel  05~5B. 
published  on  |anuary  23,  1981.  in  46  FR 
7353.  indicates  that  Lots  384  through  405 
and  439  through  456.  Stonegate 
Subdivision  Unit  No.  12.  Davis, 
California,  as  recorded  in  .Map  Book  12, 
Pages  83  through  86,  in  the  Office  of  the 
Recorder.  Yolo  County,  California,  are 
located  within  the  Special  Flood  Hazard 
Area. 

Map  No.  H  &  I  060423  Panel  0575B  is 
hereby  corrected  to  reflect  that  the 
existing  structures  located  on  the  above- 
mentioned  lots  are  not  within  the 
Special  Flood  Hazard  Area  identified  on 
December  16,  1980.  These  structures  are 
in  Zone  C. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director,  State  and 
Local  Programs  and  Support  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CKK  Fart  "0 

Flood  insurance — flood  plains. 

(National  Flood  Insurance  Act  of  1968  (Title 
XHI  of  ttousing  and  Urban  Development  Act 
of  1968],  effective  January  28, 1969  (33  FR 
17804,  November  28, 1968),  as  amended;  42 
U.S.C.  4001-4128;  E.O.  12127.  44  FR  19367; 
delegation  of  authority  to  Associate  Director. 
State  and  l.ocal  Programs  and  Support) 

Issued:  October  28, 1982. 
Lee  M.  Thomas, 

Associate  Director,  State  and  Local  Programs 
and  Support. 

IIK  Dof   «:• -.11742  Kilrci  ii-iil-8Z,S:4Sam) 
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44  CFR  Part  70 
(Docket  No  FEMA-6418! 

Letter  of  Map  Amendment  tor  the 
Town  of  Manchester,  Conn.,  Under  the 
National  Flood  Insurance  Program 

AGENCY:  Federal  Emergency 
Management  Agency. 
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action:  Fraal  rule. 


summary:  The  Federal  Emergency 
Management  .Agency  published  a  list  of 
communities  for  which  maps  identifying 
Special  Flood  Hazard  Areas  have  been 
published.  This  list  included  the  Town 
of  Manchester.  Cunn.  It  has  been 
de'ermined  by  the  Associate  Director, 
State  and  Local  Programs  and  Support 
after  acquiring  additional  flood 
information  and  after  further  (echniral 
review  of  the  Flood  Insurance  Rate  Map 
for  the  Town  of  Manchester.  Conn,   that 
certain  property  is  not  within  the 
Special  Flood  Hazard  Area. 

This  map  amendment,  by  efitablishing 
that  tht  subiect  prnperty  is  not  within 
the  Special  Flood  Hazard  Area,  removes 
the  requirement  to  pure  hase  flood 
insurance  for  that  property  as  a 
condition  of  Federal  or  federally-related 
financial  assistance  for  construction  or 
acqiusition  purposes. 
EFFECTIVE  DATE:  .Novell ber  19,  laail. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Mr.  Brian  R.  Mrazik.  Actinji  Chief. 
Engineering  Branch.  Natural  1-Lizards 
Division.  Federal  Emergency 
Management  Agency,  Washington.  D.C. 
20472,  (202)  287-0230. 
SUPPLEMENTARY  INFORMATION:  If  a 
property  owner  was  required  to 
purchase  flood  insurance  as  a  condition 
of  Federal  or  federally-related  fmancial 
assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property  owner 
from  maintaining  flood  insurance 
coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium  paid 
for  the  current  policy  year,  provided  that 
no  claim  is  pending  or  has  been  paid  or. 
the  policy  in  question  during  the  same 
policy  year.  The  premium  refund  may  be 
obtained  through  the  insurance  agent  or 
broker  who  sold  the  policy,  or  from  the 
.National  Flood  Insurance  Program 
(NFIP).  P.O.  Box  34294,  Bethesda. 
Marvland  20034,  Phone  (8<X1)  638-6620 

PART  70— (AMENDED) 

§70.7    (Amended)  I 

The  m.ap  amendments  listed  below 
are  in  accordance  with  70,7fbl' 

Map  Number  H  &  I  090031.  Panel  0003 
B  published  on  September  22,  1982  in  47 
FR  41741  ind.cates  that  Lots  226  thiough 
240  New  State  Road,  formerly  known  as 
Lots  26.  30.  34  and  38  .New  State  Road, 
Town  of  Manchester,  Conn.,  and 
recorded  in  Deed  Bo<jk  528,  Pages  290 
and  291  m  the  Office  of  the  Clerk  of  the 
Town  of  Manchester.  Conn.,  are  located 
within  the  Special  Flood  Hazard  Area. 

Map  Num,ber  H  &  I  090031.  Panel  0003 
B  IS  hereby  corrected  to  reflect  that  the 


existing  structures  locat(»d  on  the  above- 
mentioned  lots  are  not  withm  the 
Special  Flood  Hazard  Area  identified  on 

August  16,  1982.  The  structures  are 
located  in  Zone  C.  Howevf?T.  portions  of 
the  above-mentioned  lots  would  still  be 
inundated  by  a  flood  having  a  one- 
percent  chance  of  occurrence  in  any 
given  year. 

Pursuant  to  the  provisions  of  5  US.C. 
605(b),  the  Associate  Director.  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Elmergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  wdl  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendnients  ra,ide  to 
designated  s;.>t'cial  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  or,  participating 
communities. 

List  of  Subjects  in  44  CFR  Pari  70 

Flood  insuraacc.  Flood  plains. 
(N'atioruii  FloiKJ  lasiirance  .-Wl  of  1968  (Titie 
Xlll  of  Hoasmg  and  L-'rtian  L)e^  eiopnifnt  Ac) 
of  1968).  effective  Jaru.ary  :a.  19139  (.!3  FR 
17804.  November  28,  lyfUij.  ,i%  dmendf  J,  4^ 
U.S.C.  4001-4128:  E  O  12127  44  KR  \136~. 
delegation  of  authronty  to  .As.socMte 
Dirpctor,  State  and  Local  Programs  and 
Sufrporl) 

Issiwd   0:toUT  29,  1982. 
Lee  Vt  Thofnas. 

Associate  Director,  State  and  Local  Programs 
and  Support. 

(FR  Doc.  82-T17S1  Wed  11-1S-82;  MS  ami 
BILLING  C0O€  6718-01-M 


44  CFR  Part  70 
(Docket  No.  FEiyiA-59091 

Letter  of  Map  Amendment  for  Dade 
County,  Fla.,  Under  National  Flood 
Insurance  Program 

agency:  Federal  Emergency 
N!an;i«ement  Agency. 
ACnoir  Final  Rule. 

summary:  The  Federal  Fmer«ency 
Nfana^ement  Agency  published  a  list  of 
corrrniinities  for  whicli  maps  identifying 
Sp'r  ;a!  Flood  Haz.ird  Arras  have  been 
putilished  This  list  included  Dade 
CfHinty,  Florida   It  has  been  determined 
try  the  Associate  Director.  State  and 
I-o<;al  Pro<?rams  and  Support  after 
If  quiring  additional  flixwl  information 
and  after  further  technical  review  of  the 
Flood  Insurance  Rate  Map  for  Dade 
County.  Flonda.  that  certain  prf)perfy  is 
not  within  the  Special  Flood  Hazard 
Area. 


This  map  amendment,  by  establishing 
that  the  subject  property  is  not  within 
the  Special  Flood  Hazard  Area,  removes 
the  requirement  to  purchase  flood 
insurance  for  that  property  as  a 
condition  of  Federal  or  federally-related 
financial  assistance  for  construction  or 
acquisition  purposes. 

EFFECTJVE  t>ATE:  November  19.  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nfr.  Brian  R.  Mrazik,  Acting  Chief. 
Engineering  Branch.  Natural  Hazards 
Division,  Federal  Emergency 
Management  Agency.  Washington.  D.C, 
20472,  (202)  287-0230, 

SUPPLEMENTARY  INFORMATION:  If  a 

property  owner  was  required  to 
purchase  flood  insurance  as  a  condition 
of  Federal  or  federally-related  financial 
assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property  owner 
from  maintaining  flood  insurance 
coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium  paid 
for  the  current  policy  year,  provided  that 
no  claim  is  pending  or  has  been  paid  on 
the  policy  in  question  during  the  same 
policy  year.  The  premium  refund  may  be 
obtained  through  the  insurance  agent  or 
broker  who  sold  the  policy,  or  from  the 
National  Flood  Insurance  Program 
(.NFIP).  P.O.  Box  34294.  Bethesda, 
Marvland  20034,  Phone:  (800)  638-6620 

PART  70— (AMENDED] 

§  70.7    (Amended) 

The  map  amendments  listed  below 
are  in  accordance  with  §  70.7(b); 

Map  Number  H  &  1  125098.  Panel  0275 
D  published  on  October  8.  1982  in  45  FR 
660.58  indicates  that  Lot  3,  Block  12, 
Kendale  Lakes  Section  Two,  according 
to  the  plat  thereof  as  recorded  in  Pl&t 
Book  89  at  Page  13  of  the  Public  Records 
of  Dade  County,  Florida  is  located 
w  ithin  the  Special  Flood  Hazard  Area. 

Map  Number  H  &  1 125098,  Panel  0275 
D  is  hereby  corrected  to  reflect  that  the 
existing  structure  on  the  above  lot  is  not 
within  the  Special  Flood  Hazard  Area 
identified  on  November  14,  1980.  The 
structure  is  located  in  Zone  C.  The 
property  would  still  be  partially 
inundated  by  the  base  Hood. 

Pursuant  to  the  provisions  of  5  U.S.C. 
B05(b),  the  Associate  Director,  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rale  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
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technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  70 

Flood  insurance,  Flood  plains. 
(National  Flood  Insurance  Act  of  1968  (Titlf 
XIII  of  Housing  and  Urban  Development  Ai;t 
of  1968).  effective  January  28.  1969  (33  FR 
17804.  November  28.  1968).  as  amended;  42 
U.S.C.  4001-4128;  E.O.  12127,  44  FR  19367; 
delegation  of  autliority  to  .Associate  Director , 
State  and  Local  Programs  and  Support) 

Issued:  November  1.  1982, 

Lee  M.  Thomas. 

Assoaatp  Director.  State  and  Local  Programs 
and  Support. 

|VK  Doc,  82-31732  Filfd  n-18-(12:  8  45  am) 
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44  CFR  Part  70 
(Docket  No.  FEMA-5909] 

Letter  of  Map  Amendment  for 
Hillsborough  County,  Fla.,  Under 
National  Flood  Insurance  Program 

agency:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

summary:  The  Federal  Emergency 
Management  Agency  published  a  list  of 
communities  for  which  maps  identitying 
Special  Flood  Hazard  Areas  have  been 
published.  This  list  included 
Hillsborough  County.  Florida.  It  has 
been  determined  by  the  Associate 
Director,  State  and  Local  Programs  and 
Support  after  acquiring  additional  flood 
information  and  after  further  technical 
review  of  the  Flood  Insurance  Rate  Map 
for  Hillsborough  County,  Florida,  that 
certain  property  is  not  within  the 
Special  Flood  Hazard  Area. 

This  map  amendment,  by  estdblishiii>,' 
that  the  subject  property  is  not  within 
the  Special  Flood  Hazard  Area,  remo\  os 
the  requirement  to  purchase  flood 
insurance  for  that  property  as  a  * 
condition  of  Federal  or  federally  related 
financial  assistance  for  construction  or 
acquisition  purposes. 

EFFECTIVE  DATE:  November  19,  1982 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Brian  R.  Mrazik,  Acting  Chief, 
Engineering  Branch,  Natural  Hazards 
Division,  Federal  Emergency 
Management  Agency,  Washington.  D.tl 
20472.  (202)  287-0230. 
SUPPLEMENTARY  INFORMATION:  It  <i 
property  owner  was  required  to 
purchase  flood  insurance  as  a  cumiition 


of  Federal  or  federally  related  financial 
assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property  owner 
from  maintaining  flood  insurance 
coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium  paid 
for  the  current  policy  year,  provided  that 
no  claim  is  pending  or  has  been  paid  on 
the  policy  in  question  during  the  same 
policy  year.  The  premium  refund  may  be 
obtained  through  the  insurance  agent  or 
broker  who  sold  the  policy,  or  from  the 
National  Flood  Insurance  Program 
(NFIP).  P.O.  Box  ,34294.  Bethesda. 
Maryland  20034,  Phone:  (800)  638-6620. 

PART  70— (AMENDED) 
§70  7     lAmendedl 

The  map  amendments  listed  below 
are  in  accordanc  e  with  §  70.7(b): 

Map  Number  H  &  1 120112,  Panel  0369 
B  published  on  October  B,  1980  in  45  FR 
66059  indicates  that  Lots  28  and  29  of 
Marc  I.  a  subdivision  situated  in  Section 
2,  Township  30  South,  Range  19  East  in 
Hillsborough  County,  Florida,  recorded 
in  Plat  Book  53,  Pages  68-1.  68-2,  and 
68-3  of  the  Public  Records  of 
Hillsborough  County,  Florida,  are 
located  within  the  Special  F'lood  Hazard 
Area. 

Map  Number  H  &  1  120112.  Panel  0369 
B  IS  hereby  corrected  to  reflect  that  the 
existing  structures  on  Lots  28  and  29  are 
not  within  the  Special  Flood  Hazard 
Area  identified  on  )une  18.  1980.  The 
structures  are  located  in  Zone  B. 
Portions  of  the  lots  would  still  be 
inundated  by  the  base  flood 

Piiisuant  to  the  provisions  of  5  U.S.C, 
b05(b),  the  Associate  Director.  State  and 
Local  Programs  and  Support,  to  whom 
■uitfiority  has  been  delegaled  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
sahstantia!  number  of  small  entities. 
This  rule  provides  routine  leg,)!  notice  of 
technical  amemdments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirem^nls  or 
legi.lations  on  participating 
'  omniuiiilies. 

List  of  Subjects  in  44  CFR  I'arl  70 
Flood  insurflnrr,  Flood  plains. 

(National  Flood  Insurance  Ad  of  1908  (Title 
XIII  of  l-iousing  and  Urban  Dt'velopniHnt  Act 
uf  1968).  effective  Janu.ir)  28   1969  (33  FT? 


1".S04  .Nfjvr.Tib.-r  28.  19r>8j,  a,s  anicrd..-.,!   42 
fSC    40iV,-4t2«;  E.O    12127.  44  tH   !'Hb7: 
dficgation  .if  Hi.thori^y  tu  .\ssoc!.j'.l  L'uector. 
State  and  Local  Programs  and  Support) 

Issued:  November  1. 1982. 

Lee  M.  Thomas, 

Associate  Director,  State  and  Local  Programs 
and  Support 

\Vn  Doc  82-31733  filed  n-lB-82:  11:45  dm| 
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44  CFR  Part  70 

(Docket  No.  FEMA-5947I 

Letter  of  Map  Amendment  for 
Gwinnett  County.  Ga,.  Under  National 
Flood  Insurance  Program 

AGENCY:  F'ederal  Emergency 

■Management  Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  published  a  list  of 
communities  for  which  maps  identifying 
Special  Flood  Hazard  Areas  have  been 
published.  This  list  included  Gwinnett 
County.  Georgia.  It  has  been  determined 
by  the  Associate  Director.  State  and 
Local  Programs  and  Support  after 
acquiring  additional  flood  information 
and  after  further  technical  review  of  the 
Flood  Insurance  Rate  Map  for  Gwinnett 
County,  Georgia,  that  certain  property  is 
not  within  the  Special  Flood  Hazard 
Area. 

This  map  amendment,  by  establishing 
that  the  subject  property  is  not  within 
the  Special  Flood  Hazard  Area,  removes 
the  requirement  to  purchase  flood 
insurance  for  that  property  as  a 
condition  of  Federal  or  federally-related 
financial  assistance  for  construction  or 
acquisition  purposes. 

EFFECTIVE  DATE:  November  19.  1962, 

FOR  FURTHEP  INFORMATION  CONTACT: 
M'    Iir;;:'i  R    M;,,/  k,  ,\.  ■  •  g  (.,i;, 
Engineering  Branch.  Natural  Hazards 
Division,  Federal  Emergency 
Management  Agency.  Washington.  D.C 
20472.  (202)  287-0230 

SUPPLEMENTARY  INFORMATION:  If  a 

property  owner  was  required  to 
purchase  food  insurance  as  a  condition 
of  Federal  or  Irderally-related  financial 
assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  properly  owner 
from  maintaining  flood  insurance 
coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium  paid 
for  the  current  policy  year,  provided  that 
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no  claim  is  pending  or  has  been  paid  on 
the  policy  in  question  during  the  same 
policy  year.  The  premium  refund  may  be 
obtained  through  the  insurance  agent  or 
broker  who  sold  the  policy,  or  from  the 
National  Flood  Insurance  Program 
(NFIP).  P.O.  Box  34294,  Bethesdd, 
Maryland  20034,  Phone;  (800J  63t^-6620. 

PART  70— [AMENDED]  i 

§70.7    [Amended] 

The  map  amendments  listed  below 
are  in  accordance  with  §  70.7(b): 

Map  Number  H  &  [  13032:;  Panel  0190 
B  published  on  April  3,  1981  m  46  FR 
20178  indicates  that  Lots  26,  27.  28,  29.  30 
and  32  of  the  Sweetwater  Acres 
Subdivision,  Unit  1,  in  Land  Lot  155, 
Sixth  Land  District  of  Gwinnett  County. 
Georgia  as  recorded  in  Plat  Boot.  18  al 
Page  102,  Gwinnett  County  Records,  are 
located  within  the  Special  Flood  Hazard 
Area. 

Map  Number  H  &  I  130322,  Panel  Ol'K) 
B  is  hereby  corrected  to  reflect  that  the 
structures  on  the  above-mentioned  lots 
are  not  within  the  Special  Flood  Hazard 
Area  identified  on  June  15,  1981.  The 
structures  are  located  in  Zone  C. 
Portions  of  the  lots  would  still  be 
inundated  by  the  base  flood. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(bl.  the  Associate  Director,  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participatina 
communities. 

List  of  Subjects  in  44  CFR  Part  70 

Flood  insurance,  Flood  plains 

(.National  Flood  Insur.mce  Act  of  1968  (Title 
XIII  of  Housing  and  L'rban  Dfivplopmeni  Ac! 
of  19661.  effective  lanuHr\'  2R.  ia69  (3:)  KR 
17804.  November  28.  19661   .is  arnt  nded.  42 
US  C.  4001-4128;  E.  O  12127  44  FR  19367. 
dt'lf'gation  of  authority  to  Assdriate  Director 
State  and  Local  Programs  nnd  Support) 
Issued:  November  1,  1982 

Lee  M.  Thomas.  I 

Associate  Director.  State  and  Local  Programs 

and  Support. 

lf"R  Roc   R:-31-2-  F  Vd  n-lft-8:  H4S  ,ini| 
BILLING  COOE  srit-OS-M 


44  CFR  Part  70 
(Docket  No.  FEMA-6002) 

Letter  of  Map  Amendment  for  tfie 
Village  of  Orland  Park,  III.,  Under 
National  Flood  Insurance  Program; 
Correction 

agency:  F('(]fral  Emergency 

Management  Agency. 

action:  Final  rule;  map  correction. 


LMI 


summary:  The  Federal  Emergency 
Management  Agency  published  a  list  of 
communities  for  which  maps  were 
published  indentifying  Special  Flood 
Hazard  Areas.  This  list  included  the 
Village  of  Orland  Park,  Illinois.  It  has 
been  determined  by  the  Associate 
Director,  State  and  Local  Programs  and 
Support,  after  acquiring  additional  flood 
information  and  after  further  technical 
review  of  the  Flood  Insurance  Rate  Map 
for  the  Village  of  Orland  Park,  Illinois, 
that  a  certain  structure  is  within  the 
Special  Flood  Hazard  Area. 

This  map  amendment,  by  establishing 
that  the  subject  structure  is  within  the 
Special  Flood  Hazard  Area,  mandates 
the  requirement  to  purchase  flood 
insurance  for  that  structure  as  a 
condition  of  Federal  or  f(>derally  related 
financial  assistance  for  construction  or 
acquisition  purposes. 
EFFECTIVE  date:  November  19.  1982. 
FOR  further  information  CONTACT: 
Brian  R.  .Mrazik.  Acting  Chief, 
Engineering  Branch.  Natural  Hazards 
Division,  F'ederal  Emergency 
Management  ,'\gency.  Washington.  D.C. 
20472,  (202)  287-0230. 
SUPPLEMENTARY  INFORMATION: 

PART  70— (AMENDED) 

5  70.7    I  Amended! 

The  Map  amendments  listed  below 
are  in  accordance  with  §  70.7(b): 

Map  No.  170140,  Panel  No.  0002D, 
published  on  March  5.  1981,  in  46  FR 
15269,  indicates  that  the  existing 
structure  located  on  Lot  .No.  52,  Park 
View  Estates  Subdivision,  Village  of 
Orland  Park,  Cook  County,  Illinois, 
recorded  as  Document  No.  2506648,  in 
the  Office  of  the  Recorder  of  Cook 
County.  Illinois,  is  not  located  within  the 
Special  Flood  Hazard  Area. 

Map  No.  170140,  Panel  No.  00020.  is 
hereby  corrected  to  reflect  that  the 
above-mentioned  structure  is  within  the 
Special  Flood  Hazard  .Area  identified  on 
May  3,  1982.  The  structure  is  in  Zone  A. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director,  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 


Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  Special  Flood  Hazard  Areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  70 

Flood  Insurance,  Flood  plains. 

(National  Flood  Insurance  Act  of  196«  ( I'ltle 
XIII  of  Housing  and  Urban  Development  Act 
of  1968),  effective  lanuary  28.  1969  (33  KR 
17804,  Novemb(.T  28.  196fl).  as  amended;  42 
U.S.C.  4001-4128;  E.O.  12127.  44  FR  19567;  and 
delegation  of  authority  to  A.ssociale  Direrfor 
State  and  Local  Programs  and  Siipprirt) 

Issued:  November  1,  1982. 
Lee  M.  Thomas, 

Associate  Dim  tor.  Stotn  and  Local  Programs 
and  Support. 

(FR  Doc  82-31 '34  Fiieil  11-18-82;  8:45  am | 
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44  CFR  Part  70 
[Docket  No.  FEMA-59091 

Letter  of  Map  Amendment  for  the  City 
of  Davenport,  Iowa,  Under  National 
Flood  Insurance  Program;  Correction 

AGENCY:  Federal  Emergency 
Management  Agency. 

action:  Final  rule,  map  correction. 

summary:  The  Federal  Emergency 
Management  Agency  (FEMA)  published 
a  list  of  communities  for  which  maps 
identifying  Special  Flood  Hazard  Areas 
have  been  published.  This  list  included 
the  City  of  Davenport,  Iowa.  It  has  been 
determined  by  the  Associate  Director. 
State  and  Local  Programs  and  Support, 
after  acquiring  additional  flood 
information  and  after  further  technical 
review  of  the  Flood  Insurance  Rate  Map 
for  the  City  of  Davenport,  Iowa,  that 
certain  property  is  not  within  the 
Special  Flood  Hazard  Area. 

This  map  amendment,  by  establishing 
that  the  subject  property  is  not  within 
the  Special  Flood  Hazard  Area,  removes 
the  requirement  to  purchase  flood 
insurance  for  that  property  as  a 
condition  of  Federal  or  federally-related 
financial  assistance  for  construction  or 
acquisition  purposes. 

effective  date:  November  19. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Brian  R.  Mrazik,  Acting  Chief, 
Engineering  Branch,  Natural  Hazards 
Division,  Federal  Emergency 
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Management  Agency.  Washington.  D.C, 

20472.  (202)  287-0230. 

SUPPLEMENTARY  INFORMATION:  If  a 

property  owner  was  required  to 
purchase  flood  insurance  as  a  condition 
of  Federal  of  federally-related  financial 
assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property  owner 
from  maintaining  flood  insurance 
coverage  on  the  basis  of  this  map 
.imendment,  the  property  owner  may 
obtain  a  ''ull  refund  of  the  premium  paid 
for  the  current  policy  year,  provided  that 
no  claim  is  pending  or  has  been  paid  on 
the  policy  in  question  during  the  same 
policy  year.  The  premium  refund  may  be 
obtained  through  the  insurance  agent  or 
broker  who  sold  the  policy,  or  from  the 
National  Flood  Insurance  Program 
iNFIP)  at:  P.O  Box  34294,  Bethesda. 
.Maryland  20034.  Telephone;  (800)  638- 
6620. 

PART  70— [AMENDED! 

?;  70.7    t Amended] 

The  map  amendments  listed  btMow 
•  ire  in  accordance  with  §  70.7(b); 

Map  No.  H  &  I  190242  Panel  0005A. 
published  on  October  6.  1980.  in  43  FR 
66102,  indicates  that  portions  ot  Lots  17 
and  18.  Peeler's  12th  Addition, 
Davenport,  luwa,  recorded  as 
Instrument  Number  14996  in  Book  153. 
Page  586,  in  the  Office  of  the  Recorder. 
Scott  County.  Iowa,  are  located  within 
the  Special  Flood  Hazard  Area 

Map  No.  H  &  I  190242  Panel  Of)05A  is 
hereby  corrected  to  reflect  that  the 
existing  structure  located  on  the  .ibove- 
mentioned  property  is  not  within  the 
Special  Flood  Hazard  Area  identified  on 
March  1,  1978.  These  lots  are  in  Zone  B. 

Pursuant  to  the  provisions  of  5  U  S.C. 
605(b).  the  Associate  Director.  State  and 
Local  Programs  and  Support  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  n(3t 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  ot 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Pari  -70 

Flood  insurance.  Flood  plains. 

|\aiinnal  Fl.nxi  Insurance  Act  of  1968  (Title 
.XIII  of  tlousins  and  Urban  Development  Act 
(if  1968).  effective  January  28,  1969  (33  FR 
1"804.  November  28,  igfiS).  as  amended;  42 
use.  40(.)l-412a;  E.O,  1212:-  44  FR  l');367: 


delegation  of  authority  to  Associate  Director. 
State  dnd  Local  Programs  and  Support) 

Issued:  Novembers.  1982. 
Lee  M.  Thomas. 

Assocjaie  Director.  State  and  Local  Programs 
and  Support. 

|FR  Doc  82-31741  Filed  11-18-82:  8:45  am) 
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44  CFR  Part  70 

{Docket  No.  FEMA-59231 

Letter  of  Map  Amendment  for  ttie  City 
of  Las  Vegas,  Nev.,  Under  National 
Flood  Insurance  Program;  Correction 

AGENCY:  Federal  Emergency 

Management  Agency. 

action:  Final  rule;  map  correction. 


SUMMARY:  The  Federal  Emergency 
Managem.ent  Agency  (FEMA)  published 
a  list  of  communities  for  which  maps 
identifying  Special  Flood  Hazard  Areas 
have  been  published.  This  list  included 
the  City  of  Las  Vegas.  Nevada.  It  has 
been  determined  by  the  Associate 
Director,  State  and  Local  Programs  and 
Support,  after  acquiring  additional  flood 
information  and  after  further  technical 
review  of  the  Flood  Insurance  Rate  Map 
for  the  City  of  Las  Vagas.  Nevada,  that 
certain  property  is  not  within  the 
Special  Flood  Hazard  Area. 

This  map  amendment,  by  establishing 
that  the  subject  property  is  not  within 
the  Special  Flood  Hazard  Area,  removes 
the  requirement  to  purchase  flood 
insurance  for  that  property  as  a 
condition  of  Federal  or  federally-related 
financial  assistance  for  construction  or 
acquisition  purjiosos. 
EFFECTIVE  DATE:  November  19.  1902. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Brian  R.  Mrazik.  Acting  Chief, 
Engineering  Branch,  Natural  Hazards 
Di\ision.  Federal  Emergency 
Management  Agency.  Washington.  D.C. 
20472.  (202)  287-0230. 
SUPPLEMENTARY  INFORMATION:  If  a 
property  owner  w.is  re(j;;!;i'ii  io 
purchase  flood  insuram  <'  as  a  condition 
of  Federal  or  federally-related  financial 
assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property  owner 
from  maintaining  flood  insurance 
coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium  paid 
for  the  current  policy  year,  provided  that 
no  claim  is  pending  or  has  been  paid  on 
the  policy  in  question  during  the  same 
policy  year.  The  premium  refund  may  be 
obtained  through  the  insurance  agent  or 
broker  who  sold  the  policy,  or  from  the 
\'a tinn.il  Flood  Insurance  Program 


(NFIP)  at:  P.O.  Box  34294,  Bethesda. 
Maryland  20034.  Telephone;  (80(1)  638- 
6620. 

PART  70— lAMENDEDj 
;  70.7     1  Amended] 

The  map  amendments  listed  below 
are  in  accordance  with  5  70.7(b): 

Map  No.  H  &  1  325276  Panel  0025B. 
published  on  October  21.  1980.  in  45  FR 
69451,  indicates  that  Lots  2  through  12, 
Block  1;  and  Lots  1  through  6  and  19 
through  26,  Block  2.  The  Village  of 
Washington,  Las  Vagas.  Nevada, 
recorded  as  Document  No.  1530678  in 
Book  28,  Page  9  of  Plats,  Book  No  1571 
of  Official  Records,  in  the  Office  of  the 
Recorder.  Clark  County,  Nevada,  are 
located  within  the  Special  Flood  Hazard 
Area. 

Map  No.  H  &  I  325276  Panel  0025B  is 
hereby  corrected  to  reflect  that  the 
existing  structures  located  on  Lots  2 
through  6,  Block  1:  and  Lot  26.  Block  2  of 
the  above-mentioned  propwrty  are  not 
within  the  Special  Flood  Hazard  Area 
identified  on  September  30.  1980  These 
structures  are  in  Zone  B. 

Map  No.  H  &  I  325276  Panel  0025B  is 
also  corrected  to  reflect  that  the  existing 
structures  located  on  Lots  7  through  12, 
Block  1:  and  Lots  1  through  6  and  19 
through  25,  Block  2  of  the  above- 
mentioned  property  are  not  within  the 
Special  Flood  Hazard  Area  identified  on 
September  30, 1980.  These  structures  are 
in  Zone  C. 

Pursuant  to  the  provisions  of  5  DSC. 
605(b),  the  Associate  Director.  State  and 
Local  Programs  and  Support  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  70 

Flood  insurance.  Flood  plains. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968).  effective  January  28.  1969  (33  FR 
17804.  November  28. 1968).  as  amended.  42 
U.S.C.  4001-4128;  E.O.  12127.  44  FR  19367; 
delegation  of  authority  to  Associate  Direcloi-, 
State  and  Local  Programs  and  Suppui  t) 
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Issued:  October  28,  1982,  | 

Lee  M.  Thomas. 

Associate  Director,  State  and  Local  Programs 
and  Support 

ifR  Oi«    S::-3T43  F:.H  'l -18-82,  8:45  ami 
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44  CFR  Part  70 
[Docket  No.  FEMA-62e3) 

Letter  of  Map  Amendment  for  the 
Township  of  Pleasant,  Cass  County, 
North  Dakota,  Under  National  Flood 
Insurance  Program;  Correction 

agency:  Federal  Emergency 

Management  Agency. 

action:  Final  rule;  map  correction, 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEM.'\)  published 
a  list  of  communities  for  which  maps 
identifying  Special  Flood  Hazard  Areas 
have  been  published.  This  list  included 
the  Township  of  Pleasant,  Cass  County, 
North  Dakota.  It  has  been  determined 
by  the  Associate  Director,  State  and 
Local  Programs  and  Support,  after 
acquiring  additional  flood  information 
and  after  further  technical  review  of  the 
Flood  Insurance  Rate  Map  for  the 
Township  of  Pleasant,  that  certain 
property  is  not  within  the  Special  Flood 
Hazard  Area. 

This  map  amendment,  by  establishing 
that  the  subject  property  is  not  within 
the  Special  Flood  Hazard  Area,  removes 
the  requirement  to  purchase  flood 
insurance  for  that  property  as  a 
condition  of  Federal  or  federally-related 
financial  assistance  for  construction  or 
acquisition  purposes. 
EFFECTIVE  DATE:  November  19.  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  R.  Mrazik,  Acting  Chief. 
Engineering  Branch,  Natural  Hazards 
Division,  Federal  Emergency 
Management  Agency,  Washington,  D  C, 
20472,  (202)  287-0230. 
SUPPtfMENTARY  INFORMATION: 

If  a  property  owner  was  required  to 
purchase  flood  insurance  as  a  condition 
of  Federal  or  federally-related  financial 
assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property  owner 
from  maintaining  flood  insurance 
coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium  paid 
for  the  current  policy  year,  provided  that 
no  claim  is  pending  or  has  been  paid  on 
the  policy  in  question  during  the  same 
policy  year.  The  premium  refund  may  be 
obtained  through  the  insurance  agent  or 
broker  who  sold  the  policy,  or  from  the 
National  Flood  Insurance  Program 


(NFIP)  at:  P.O.  Box  34294.  Bethesda, 
Maryland  20034.  Telephone:  (800)  638- 
6620", 

PART  70— (AMENDED] 
§70.7     (Amended! 

The  map  amendments  listed  below 
are  in  accordance  with  §  70.7(b): 

Map  No.  H  &  I  380263  Panel  0025A, 
published  on  March  25,  1982.  in  47  FR 
12799,  indicates  that  Lots  1  through  38, 
78  through  82,  109  through  118,  and  163 
Oxbow  Country  Club  and  Estates. 
Tinvnship  of  Pleasant.  Cass  County, 
.North  Dakota,  recorded  as  Document 
No.  48003  in  Book  J  of  Plats,  Page  31,  in 
the  Office  of  the  Register  of  Deeds.  Cass 
County.  North  Dakota,  are  located 
within  the  Special  Flood  Hazard  Area. 

Map  No.  H  &  I  380263  Panel  0025 A  is 
hereby  corrected  to  reflect  that  Lots  1 
through  38,  78  through  82.  109,  112 
through  117,  and  163  located  on  the 
above-mentioned  property  are  not 
v\  ithin  the  Special  Flood  Hazard  Area 
identified  on  February  3,  1982.  These 
lots  are  in  Zone  C. 

Map  No.  H  «t  I  380263  Panel  0024A  is 
also  corrected  to  reflect  that  Lots  110, 
111.  and  118  located  on  the  above- 
mentioned  property  are  not  within  the 
Special  Flood  Hazard  Area  identified  on 
February  3. 1982.  These  lots  are  in  Zone 
B. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director.  State  and 
Local  Programs  and  Suppcjrt  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  70 

Flood  insurance,  Flood  plains 

(National  Flood  Insurancp  .'\ct  of  1968  (Title 
XIII  of  Housing  and  L'rhan  Devplopment  Act 
of  19681,  effpctive  Ianuar>  28.  1969  (33  FR 
1"804,  Novpmbpr  28.  1968)  as  amended:  42 
t   S,C   4001-4128:  EO    12127.  44  TO  19367; 
dflesatiun  of  authority  to  As.sociate  Director. 
State  and  Local  Programs  and  Support.) 

Issued  Octdber  25,  1982. 
Lee  M  Thomas. 

Associate  Director.  State  and  Local  Programs 
and  Support. 

IFR  Dnc   82-11735  Piled  11-18-82.  8:4S  iim| 
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44  CFR  Part  70 

IDocketNo.  FEMA-62371 

Letter  of  Map  Amendment  for  the 
Township  of  South  Lebanon, 
Pennsylvania;  Under  National  Flood 
Insurance  Program;  Correction 

AGENCY:  Federal  Emergency 
Management  Agency. 

ACTION:  Final  rule:  map  correction 

SUMMARY:  The  Federal  Emergency 
Management  Agency  published  a  list  of 
communities  for  which  maps  were 
published  identifying  Special  Flood 
Hazard  Areas.  This  list  included  the 
Township  of  South  Lebanon, 
Pennsylvania.  It  has  been  determined  by 
the  Associate  Director,  State  and  Local 
Programs  and  Support,  after  acquiring 
additional  flood  information  and  after 
further  technical  review  of  the  Flood 
Insurance  Rate  Map  for  the  Township  of 
South  Lebanon,  Pennsylvania,  that 
certain  property  is  not  within  the 
Special  Flood  Hazard  Area. 

This  map  amendment,  by  establishing 
that  the  subject  property  is  not  within 
the  Special  Flood  Hazard  Area,  removes 
the  requirement  to  purchase  flood 
insurance  for  that  property  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  construction  or 
acquisition  purposes. 

EFFECTIVE  DATE:  November  19,  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  R.  Mrazik,  Acting  Chief, 
Engineering  Branch,  Natural  Hazards 
Division,  Federal  Emergency 
Management  Agency,  Washington,  D.C. 
20472,  (202)  287-0230. 

SUPPLEMENTARY  INFORMATION:  If  a 

properly  owner  was  required  to 
purchase  flood  insurance  as  a  condition 
of  Federal  or  federally  related  financial 
assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property  owner 
from  maintaining  flood  insurance 
coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium  paid 
for  the  current  policy  year,  provided  that 
no  claim  is  pending  or  has  been  paid  on 
the  policy  in  question  during  the  same 
policy  year.  The  premium  refund  may  be 
obtained  through  the  insurance  agent  or 
broker  who  sold  the  policy,  or  from  the 
National  Flood  Insurance  Program 
(NFIP)  at:  P.O.  Box  34294,  Bethesda, 
Maryland  20034,  phone:  (800)  63&-6620 
toll  free. 


LMI 
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PART  70— {AMENDED] 

§70.7    (Amended] 

The  Map  amendments  listed  below 
are  in  accordance  with  §  70.7(b): 

Map  No.  420581,  Panels  Nos.  0005B 
and  0OG8B,  published  on  January  25, 
1982,  in  47  ¥R  3356,  indicate  that  a 
parcel  of  land  containing  approximately 
6.777  acres,  located  between  14th 
Avenue  and  Center  Street,  Township  of 
South  Lebanon,  Lebanon  County, 
Pennsylvania,  as  recorded  in  Plan  Book 
14,  Page  78,  in  the  Office  of  the  Recorder 
of  Deeds  of  Lebanon  County, 
Pennsylvania,  is  located  within  the 
Special  Flood  Hazard  Area. 

Map  No.  420581,  Panels  Nos.  0005B 
and  0008B,  are  hereby  corrected  to 
reflect  that  the  above-mentioned 
property  is  not  within  the  Special  Flood 
Hazard  Area  identified  on  December  15, 
1981.  The  property  is  in  Zone  C. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director,  Slate  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  mle  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  Special  Flood  Hazard  Areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Fart  70 

Flood  Insurance,  Flood  plains. 

(.National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968).  effective  |dnuary  28.  1969  (33  PR 
17804.  .November  28,  1968].  as  amended;  42 
use.  4001-1128:  E.O.  12127,  44  PR  19367;  and 
delegation  of  authority  to  Associate  Director. 
Slate  and  Local  I^rograms  and  Support.) 

Issued;  October  28.  1982. 
Lee  M.  Thomas, 

A<;sor!a!e  Director.  State  and  Local  Programs 

and  Support 

|FR  Unr  82-11"W  Fil.'rf  ll-18-n2,  8.45  am| 
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44  CFR  Part  70 

[Docket  No.  FEMA-5909J 

Letter  of  Map  Amendment  for  the 
Township  of  West  Whiteland, 
Pennsylvania,  Under  National  Flood 
Insurance  Program;  Correction 

AGENCY:  Federal  Emergency 

Management  Agency. 

action:  Final  rule,  map  correction. 


SUMMARY:  The  Federal  Emergency 
Management  Agency  published  a  list  of 
communities  for  which  maps  were 
published  identifying  Special  Flood 
Hazard  Areas.  This  list  included  the 
Township  of  West  Whiteland. 
Pennsylvania.  It  has  been  determined  by 
the  Associate  Director.  State  and  Local 
Programs  and  Support,  after  acquiring 
additional  flood  information  and  after 
further  technical  re\iew  of  the  Flood 
Insurance  Rate  Map  for  the  Township  of 
West  Whiteland,  Pennsylvania,  that 
certain  property  is  not  within  the 
Special  Flood  Hazard  Area. 

This  map  amendment,  by  establishing 
that  the  subject  property  is  not  within 
the  Special  Flood  Hazard  Area,  removes 
the  requirement  to  purchase  flood 
insurance  for  that  property  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  construction  or 
acquisition  purposes. 
EFFECTIVE  DATE:  November  19. 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  R.  Mrazik.  AcUng  Chit'f, 
Engineering  Branch,  Natural  Hazards 
Division,  Federal  Emergency 
Management  Agency,  Washington,  D.C. 
20472,  (202]  287-0230. 
SUPPLEMENTARY  INFORMATION:  If  a 
property  owner  was  required  to 
purchase  flood  insurance  as  a  condition 
of  Federal  or  federally  related  financial 
assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property  owner 
from  maintaining  flood  insurance 
coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium  paid 
for  the  current  policy  year,  provided  that 
no  claim  is  pending  or  has  been  paid  on 
the  policy  in  question  during  the  same 
policy  year.  The  premium  refund  may  be 
obtained  through  the  insurance  agent  or 
broker  who  sold  the  policy,  or  from  the 
National  Flood  Insurance  Program 
(NFIP)  at:  P.O.  Box  34294.  Bethesda, 
Maryland  20034,  phone   [TOO]  638-6620 
toll  free. 

PART  70— [AMENDED! 

§70.7    [Amended! 

The  Map  amendments  listed  below 
are  in  accordance  with  §  70.7(b]: 

Map  No.  420295B.  Panel  No.  H«cl  01, 
published  October  6.  1980.  in  45  FR 
66051,  indicates  that  Lot  No.  13,  as 
shown  on  the  drawing  entitled:  Plan  of 
Subdivision  of  Whiteland  Business  Park, 
Preliminary  Drainage  Plan,  Sheet  3  of  9. 
dated  March  1.  1982.  last  revised  June 
16.  1982,  prepared  by  Henry  S.  Conrey, 
Inc..  being  a  portion  of  a  parcel  of  land 
containing  approximately  71.301  acres. 
Township  of  West  Whiteland,  Chester 


County,  Pennsylvania,  as  recorded  in 
Deed  Book  G  39,  Pages  8  through  12,  in 
the  Office  of  the  Recorder  of  Deeds  of 
Chester  County.  Pennsylvania,  is 
located  within  the  Special  Flood  Hazard 
Area, 

Map  No  420295B,  Panel  No.  H&l  01.  is 
hereby  corrected  to  reflect  that  the 
above-mentioned  property  is  not  within 
the  Special  Flood  Hazard  Area 
identified  on  May  2. 1977.  The  property 
is  in  Zone  C. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director.  State  and 
Local  Programs  and  SupporU  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  Special  Flood  Hazard  Areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Pdrt  -Q 

Flood  Insurance.  Flood  plains. 

[National  Flood  Insurance  Act  of  1968  (Title 
XIU  of  Housing  and  Urban  Development  Act 
of  1968),  effective  )dnuary  28.  1969  (33  FR 
17804,  November  28,  1968),  as  amended;  42 
U.S.C.  4001-)128:  E.O.  12127.  44  FR  19367;  and 
delegation  of  authority  to  Associate  Director. 
State  and  Local  F^rugrams  and  Support,) 

Lssued:  October  12,  1962. 
Lee  M.  Thomas, 

Associate  Director.  Slate  and  Local  Prograws 
and  Support. 

XtR  Doc,  82-317M  Kili'.l  Ii-IB-BZ;  aM  sm) 
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44  CFR  Part  70 


[Docket  No   rf.MA-6126i 


Letter  of  Map  Amendment  for  the  City 
of  College  Station,  Texas  Under 
National  Flood  Insurance  Program 

agency:  Federal  Emergency 
Management  Agency. 

ACTION:  Final  rule:  map  correction. 

summary:  The  Federal  Emergency 
Management  Agency  (FEMA)  published 
a  list  of  communities  for  which  maps 
identifying  Special  Flood  Hazard  Areas 
have  been  published.  This  list  included 
the  City  of  College  Station,  Texas.  It  has 
been  determined  by  the  Associate 
Director.  State  and  Local  Programs  and 
Support,  after  acquiring  additional  flood 
information  and  after  further  technical 
review  of  the  Flood  Insurance  Rate  M,ip 
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for  the  City  of  College  Station,  Texas. 
that  certain  property  is  not  within  the 
Special  Flood  Hazard  Area. 

This  map  amendment,  by  establishing 
that  the  subject  property  is  not  within 
the  Special  Flood  Hazard  Area.  remo\'rs 
the  requirement  to  purchase  flood 
insurance  for  that  property  as  a 
condition  of  Federal  or  federalh-rehftpd 
financial  aBsistance  for  construction  or 
acquisition  purposes. 
EFFECTIVE  DATE:  November  19  1PB2 
FOR  FURTHEW  INFOnMATION  CONTACT: 
Mr.  Brian  R.  Mrazik.  .^cting  Chipf, 
Engineering  Branch,  Natural  Hazards 
Division.  Federal  Emergencv 
Management  Agency.  Washington.  D  C. 
20472,  (2021  287-0230. 
SUPPLEMENTARY  INFORMATION:  IF  d 
property  owner  was  required  to 
purchase  Hood  insurance  as  a  conditiun 
of  Federal  or  federally-related  financial 
assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property  owner 
from  maintaining  flood  insurance 
coverage  on  the  basis  of  this  n^.dp 
amendment,  the  property  owner  m.iy 
obtain  a  full  refund  of  the  premium  paid 
for  the  current  policy  year,  provided  that 
no  claim  is  pending  or  has  been  paid  on 
the  policy  in  question  during  the  siime 
policy  year.  The  premium  refund  may  be 
obtained  through  the  insurance  agent  or 
broker  who  sold  the  policy,  or  from  the 
.National  flood  Insurance  Program 
(NFIP)  at:  P.O.  Box  34294,  Brthesda. 
Maryland  20034,  Telephone:  18<J0J  d.i«- 
6620, 

PART  70— [AMENDED] 

§70.7    [Amended] 

The  map  amendments  I'st^d  below 
ye  m  accordance  with  §  70.7(b): 

Map  No.  H  i  I  48(X)83  Panel  OOOlD. 
published  on  August  17,  1981.  in  46  FR 
41')03.  indicates  that  Lots  9  and  10,  Block 
C  L'n'versity  P.irk,  Section  1:  and  Lots  6 
through  9,  11,  and  12,  Block  I.  University 
Park,  Section  2.  College  Station,  Texas 
as  recorded  m  Volume  486,  Page  &47  of 
Deed  Records:  and  Volume  502,  Page  .iOl 
of  Deed  Records,  respectively,  in  the 
Office  of  the  Clerk.  Braros  County 
Texas,  are  located  within  the  Special 
Flood  Hazard  Area. 

.Map  No.  H  &  (  480083  Panel  OtXTlB  is 
hereby  corrected  to  reflect  that  the 
existing  strocture  located  on  Lot  10 
Block  C  of  the  above-mentioned 
property  is  no<  within  the  Spend!  Floixi 
Hazard  Area  identified  on  |u!v  2.  1981 
this  structure  is  in  Zone  B 

Map  .Nio.  H  &  I  480083  Panel  0001 B  is 
also  oorrected  to  reflect  that  the  exiBting 
structures  located  on  Lot  9.  Block  C;  and 
Lots  6  throoah  9,  U.  and  12,  Block  |  of 


the  above-mentioned  property  are  not 
Within  the  Special  Flood  Hazard  Area 
identified  on  July  2,  1981  These 
structures  are  m  Zone  C. 

Pursuant  to  the  provisions  of  5  U.S.C. 
ti(i,5(b).  the  Associate  Director.  State  and 
Local  Proyrams  and  Support  to  whom 
authonty  has  been  delegated  by  the 
D  rec:toT.  Federal  Fmergency 
M mapement  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
This  rule  prrnides  routine  legfil  notice  oi 
technical  amt'ndments  made  to 
desi.gnated  special  flood  hazard  arfan 
on  the  basis  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  70 

Flood  insurance,  Flood  plains. 

(.National  Flood  insurance  Act  r)!  I«fie  fT:t!e 
XIII  of  Housing  and  Urban  Uevf  iupnieiil  A(.l 
of  1968),  efTective  JrfniK4ry  iii  1969  133  hH. 
17804,  November  "8,  ^mH]  ds  Hmendcd;  42 
U.S.C,  40(n-4128,  F.  O   U'l:-'  44  FR  lafrr 
delegation  of  authority  to  A.stonate  Dtrprtor 
State  and  Local  Programs  »nd  Support.) 

I.ssiirii:  .\'ovembHr9.  IW!. 
Lee  M.  Thomas, 

Associate  Director.  State  and  Locxil Progmmn 

and  Support. 

|KR  Dor  (tt-317«  nW  Tl-IS-tt.  M5  ani\ 
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44  CFR  Part  70 

1  Docket  No.  FEMA-5909) 

Letter  of  Map  Amendment  for  tfie  City 
of  Ptano,  Tex.,  Under  National  Flood 
Insurance  Program;  Correction 

AGENCY:  Federal  Emergency 

Management  Agency 

action:  Final  rule,  map  ajrrection. 


SUMMARV:  The  Federal  Emergency 
M,.:Tdgenient  Agency  (FE.MAJ  putjli.shed 
a  list  of  communities  for  which  maps 
identifying  Special  Flood  Hazard  .Areas 
have  been  published.  This  list  included 
the  City  of  Piano,  Texas   It  has  been 
determined  by  the  Associate  Director. 
Stale  and  Local  Programs  and  Support 
after  acquinng  additional  flood 
informatum  and  after  further  technical 
review  of  the  Flood  Insurance  Rate  Mnp 
for  the  f^ity  of  Piano.  Texas,  that  certain 
f  r-  peity  is  not  within  the  Special  Flood 
Hazard  Area 

This  map  amendment  by  estahlishinj! 
that  the  subject  property  is  not  within 
tho  Special  Flood  Hazard  Area,  removes 
thf  requirement  to  purchase  flfK)d 
hiiurance  for  that  property  as  a 
condition  of  Federal  or  federallv  i-elated 


financial  assistance  for  construction  or 
acquisition  purposes, 

EFFECTIVE  DATE;  November  19, 1982. 

FOR  FURTHER  atFORMATIOM  CONTACT: 

Mr.  Brian  R.  Mrazik.  Acting  Chief, 
Engineering  Branch.  Natural  Hazards 
Division.  Federal  Emergency 
Management  Agency,  Washington,  D.C. 
20472,  (202)  287-0230. 

suppuememtarv  inforhiation:  If  a 
property  owner  was  required  to 
purchase  flood  insurance  as  a  condition 
of  Federal  or  federally-related  financial 
assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property  ov^mcr 
from  maintaining  flood  insurance 
coverage  on  the  basis  of  this  map 
amendment,  the  property  owmer  may 
obtain  a  full  refund  of  the  premium  paid 
for  the  cirrrent  policy  year,  provided  that 
no  claim  is  pending  or  has  been  paid  on 
the  policy  in  question  during  the  same 
policy  year.  The  premium  refund  may  be 
obtained  through  the  insurance  agent  or 
broker  who  sold  the  policy,  or  from  the 
.National  Flood  Insurance  Program 
(NFIP)  at:  P.O.  Box  34294,  Bethesda.  Md 
20034. Telephone:  (fWO)  63fM3620. 

PART  70— {AMENDED] 

§70.7    [Amended] 

The  map  amendments  listed  below 
,4  re  in  accordance  with  §  70.7(b): 

Map  No.  H  &  I  480140  Panel  0020A. 
published  on  October  6, 1980,  in  45  FR 
66099.  indicates  that  Buildings,  T,  U,  V, 
and  W,  Collin  Greene  Condominiums, 
being  a  9.505  acre  tract  of  land  in  the 
William  Fitzhugh  Survey,  Abstract  No 
308,  Piano,  Texas,  recorded  as 
Document  No.  29964  in  Volume  1306. 
Pages  749  tfnrmgh  751.  in  the  Office  of 
the  County  Clerk,  Collin  County.  Texas, 
are  located  within  the  Special  Flood 
Hazard  Area. 

Map  No.  H  &  I  480140  Panel  0020A  is 
hereby  corrected  to  reflect  that  the 
above-mentioned  structures  ure  not 
within  the  Special  Flood  Hazard  Area 
identified  on  January  2,  1980.  These 
structures  are  in  Zone  C. 

Pursuant  to  the  provisions  of  5  Ij'.S.C. 
60.5(1)),  the  Associate  Director.  Slate  .and 
Local  Programs  and  Support  to  whom 
authonty  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  harard  areas 
on  the  basis  of  updated  information  and 
imposes  no  nevy  requirements  or 
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regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  70 

Flood  insurance.  Flood  plains. 

(National  Flood  Insurance  Act  of  1968  [Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968).  effective  January  28,  1969  (33  PR 
17804.  November  28,  1968),  as  amended;  42 
U.S.C.  4001-4128;  E.O.  12127,  44  FR  19367: 
delegation  of  authority  to  Associate  Director, 
State  and  Local  Programs  and  Support) 

Issued;  November  9.  1982. 
Lee  M.  Thomas, 

Associate  Director,  State  and  Local  Prngruws 
and  Support. 

(KR  Doc,  82-31746  Filed  11-18-82   H45  iim| 
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44  CFR  Part  205 

Disaster  Assistance 

AGENCV:  Federal  Emergency 
Management  Agency. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  deletes 
requirements  to  remit  to  FEMA  interest 
obtained  by  State  public  entity  and 
certain  private  nonprofit  grant  recipients 
through  deposit  of  funds  advanced  by 
the  Federal  Emergency  Management 
Agency  (FEMA).  This  action  implements 
an  interpretation  by  the  Comptroller 
General  of  the  United  States  that  local 
governments  were  entitled  to  retain 
interest  in  these  situations. 

DATE:  This  regulation  Is  made  effective 
as  of  October  25,  1978, 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Morath,  Office  of  Public 
Assistance,  Disaster  Assistance 
Programs,  State  and  Local  Programs  and 
Support,  500  C  Street,  SW.,  Washington. 
D.C.  20472,  Telephone:  (202)  287-0575. 
SUPPLEMENTARY  INFORMATION:  FEMA's 
current  policy,  based  on  the  provisions 
of  0MB  Circular  A-102,  Attachment  E, 
is  contained  in  FEMA  Regulation  44  CFR 
Part  205.  Subparts  E  and  H  as  follows: 

(a)  44  CFR  205.76(a)(30)  provides  that: 
"Interest  earned  on  advances  of 

Federal  funds  shall  be  remitted  to  FEMA 
except  for  interest  earned  on  advances 
to  States  or  instrumentalities  of  a  State 
as  provided  by  the  Intergovernmental 
Cooperation  Act  of  1968  (Pub.  L.  90-577) 
and  advances  made  to  tribal 
organizations  pursuant  to  section  102, 
103,  or  104  of  the  Indian  Self 
Determination  Act  (Pub.  L  93-638). 

(b)  44  CFR  205.1ig(d)  provides  that: 
"(1)  From  the  time  that  the  State 

disburses  advances  of  Federal  funds  to 
local  applicants  or  to  applicant  State 
agencies,  any  interest  earned  on  those 


funds  must  be  paid  to  the  Federal 
Government. 

(2)  If  an  applicant  incurs  disaster- 
related  obligations,  discharges  those 
obligations  with  its  own  funds,  and  uses 
the  advanced  funds  to  reimburse  its  own 
accounts,  the  applicant  does  not  have  to 
remit  any  interest  earned  to  the  Federdl 
Government. 

(3)  States  do  not  have  to  remit  interest 
earned  on  advanced  funds  that  are  held 
briefly  pending  disbursement  for 
immediate  program  purposes,  '.e.,  to 
advance  to  eligible  applicants  for  their 
disaster-related  expenses." 

Subsequent  to  publication  of  the 
foregoing  rules,  the  Office  of 
Management  and  Budget  (0MB)  asked 
the  General  Accounting  Office  (GAO)  to 
reconsider  an  interpretation  of  the 
Intergovernmental  Cooperation  Act  of 
1968  that  is  having  an  adverse  impact  on 
cash  management  of  Federal  aid 
programs.  Section  203  of  the  Act 
provides: 

"Heads  of  Federal  departments  and 
agencies  responsible  for  administering 
grant-in-aid  programs  shall  schedule  the 
transfer  of  grant-in-aid  funds  consistent 
with  program  purposes  and  applicable 
Treasury  regulations,  so  as  to  minimize 
the  time  elapsing  between  the  transfer 
of  such  funds  from  the  United  States 
Treasury  and  the  disbursement  thereof 
by  a  State,  whether  such  disbursement 
occurs  prior  to  or  subsequent  to  such 
transfer  of  funds,  or  subsequent  to  such 
transfer  of  funds.  States  shall  not  be 
held  accountable  for  interest  earned  on 
grant-in-aid  funds,  pending  their 
disbursement  for  program  purposes. " 
(Emphasis  added) 

The  GAO  interpretation  held  that 
States,  and  subgrantees  receiving 
Federal  aid  through  the  States,  could  not 
be  held  accountable  for  interest  earned 
on  cash  drawn  prematurely  from  the 
Federal  Treasury.  In  its  response  the 
GAO  reaffirmed  its  original  ruling  but 
pointed  out  that  its  decision  does  not 
preclude  agencies  from  complying  with 
0MB  and  Treasury  cash  management 
directives,  or  from  carrying  out  the  three 
steps  called  for  by  the  Senate 
Committee  on  Appropriations,  i.e.: 

(1)  Reviewing  periodic  reports  filed  by 
grant  recipients  to  ascertain  whether 
they  are  drawing  and  holding  cash  in 
excess  of  their  current  needs; 

(2)  Auditing  a  sufficient  number  of 
recipient  accounts  to  determine  whether 
they  are  filing  accurate  reports  of  cash 
on  hand; and 

(3)  Initiating  immediate  recovery 
action  whenever  recipients  are  found  to 
have  drawn  excess  cash,  in  violation  of 
Treasury  Circular  1075. 

The  test  which  the  Comptroller 
General's  decisions  creates  is  whether  a 


particular  grant  is  given  directly  to  an 
entity  other  than  a  State,  in  which  case 
the  interest  earned  on  the  advance  must 
be  returned  to  the  Federal  Government. 
or  whether  the  grant  on  which  interest  is 
earned  is  passed  through  a  State,  in 
which  case  the  interest  need  not  be 
returned.  The  Comptroller  General 
wrote  In  his  decision  B-17W19.  October 

6,  1973,  that political  subdivisions 

receiving  Federal  grants-in-aid  through 
State  governments  are  entitled  to  retain 
monies  received  as  interest  earned  on 
such  Federal  funds  "  We  conclude  that 
in  the  context  of  FEMA's  disaster 
assistance  program,  interest  earned  by 
local  governments  and  eligible  private 
nonprofit  organizations  on  advances 
through  the  States  need  not  be  remitted 
to  FFAIA.  Regardless  of  whether 
advance  checks  are  made  payable,  and 
sent  directly,  to  local  government 
applicants,  the  State  must  approve  the 
"Request  for  Advance  or 
Reimbursement  ■  form  (see  Handbook 
for  Applicants.  DR&R-l,  App,  I). 
Therefore,  both  advances  and  final 
payments  on  vouchers  are  made 
"through  the  State." 

Consequently  as  a  result  of  CAO's 
determination,  OMB's  bulletin  and  the 
conclusion  set  out  above,  44  CFR  Part 
205  relating  to  "Disposition  of  Interest 
earned  on  advances  of  funds"  should  be 
modified.  States  may  submit  properly 
documented  claims  to  the  appropriate 
FEMA  Regional  Office  for 
reimbursement  of  interest  earned  on 
advance  of  funds  which  was  collected 
by  FEMA. 

Environmental  Considerations.  This 
amendment  is  administrative  in  nature 
and  is  categorically  excluded  from  the 
requirements  of  44  CFR  Part  10 
concerning  preparation  of 
environmental  assessments. 

Executive  Order  12291.  "Federal 
Regulations." This  rule  is  not  a  "major 
rule"  within  the  context  of  Executive 
Order  12291.  It  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 

The  rule  will  not  have  a  significant 
economic  impact  on  small  entities, 
within  the  meaning  of  5  U  S.C.  605  (the 
Regulatory  Flexibility  Act).  Therefore, 
no  regulatory  analysis  will  be  prepared. 

This  rule  does  not  call  for  the 
collection  of  any  information.  This  rule 
relates  to  agency  practice,  and  relieves  a 
restriction,  hence  notices  and  public 
comment  are  not  required  and  the 
regulation  can  he  made  efferfive 
immediatcl_\ . 

(Sec.  601  of  the  Disaster  Relief  Act  of  1974 

(Pub,  L.  93-2881.  as  ampmlfd  by  Pub,  L.  9fr- 

446] 
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List  sf  Subjects  44  CFR  Pari  205 

Disaster  assistance,  Grant  programs. 
Housing  and  community  development. 

PART  205— OtSASTEW  ASSISTANCE 

.Accordingly  Part  205  of  Title  44  is 
;i mended  as  follows: 

§  205.76    [Amended]  I 

1.  Section  205.76  is  amended  by 
removing  paragraph  (aK30| 

5  205.119    [  Amended  1 

2.  Section  205,119  is  amended  by 
removing  paragraph  (d). 

Dated:  N(ne:nt>er  10.  1982 
Dave  McLoughlin. 

Act!P^  Associate  DTPCtor.  State  and  Local 
Programs  and  Support. 
|KR  Ooc  (K!  -ri—  ri»L{  n-IS-et  ».« irmi  I 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 


50  CFR  Parts  32  and  33 


Addition  of  Twenty-one  National 
Wildlife  Refuges  to  ttie  Lists  of  Open 
Area*  for  Migratory  Bird  Hunting, 
Upland  Game  Hunting,  Big  Game 
Hunting,  and/or  Sport  Fishing 

agency:  Fish  and  Wildlife  Service. 
Interior  | 

ACTION:  Final  rule. 

summary:  This  rule  adds  twenty-one 
refuges  to  the  listfsl  of  of>€n  areas  for 
migratory  bird  huntins.  upLiid'samp 
hunting,  big  garrtf!  hunting,  and/or  sport 
fishing.  It  has  been  determined  that  this 
action  would  be  in  accordanre  v»rith  the 
provisions  of  all  applicable  lavvs.  would 
be  compatible  with  the  pnncipleB  of 
sound  wildlife  management,  would 
otherwise  be  in  the  public  interest,  a.id 
that  Buch  uses  are  compatible  with  thf 
major  purposes  for  which  each  refnae 
was  established.  The  hunting  of 
migratory  birds,  upland  game,  big  game 
and/or  sport  fishing,  subject  to 
additional  special  regulations,  will 
provide  additional  public  recreational 
opportunities. 

EFFECTIVE  OATC:  November  19.  19H2 

rom  FUBTHEW  IWPOWWATION  CONTACT: 

[ames  GiTlett,  Division  of  Rcfuae 
Managemerrt.  U.S.  Fish  and  Wildlife 
Service,  Washington,  DC  20240; 
Telephone  (202)  345-4311 

SUPPLEMENTARY  INFORMATION:  Rim.ild 
L.  Fowler,  Dfvision  of  Refuge 
Management,  U.S.  Fish  and  Wildlife 
Service.  Washington.  D  C,  20240; 


Telephone  (202)  34:}-4306  is  the  pnmar> 
author  of  this  final  rulemaking. 

General 

.Vationiil  W  lidHfe  Refuses  are  closed 
to  hunting  and  sport  fishing  untii  opened 
by  rulemaking.  The  Di recto:  mav  open 
refuge  areas  to  hunting  upon  a 
determination  that  such  usfs  are 
compatible  with  the  major  purposes  for 
which  such  areas  were  established  and 
that  funds  are  available  for 
development,  operation,  and 
maintenance  of  the  permitted  forms  of 
recreation.  Thi:s  action  would  be  m 
accordance  with  provisMns  of  all  laws 
applicable  to  the  areas,  would  f>e 
compatible  with  the  principles  of  sound 
wildlife  manaaenient.  and  wnuid 
otherwise  be  in  the  putilic  interest.  The 
Director  may  open  refuge  areas  to  sport 
fishing  upon  a  determinatnin  that  such 
activity  is  not  detrimental  to  the 
objectives  for  which  the  area  was 
established  and  upon  a  deter.Tiination 
th:!t  the  requirements  of  16  U  S.C  460k 
and  b6Hdd|dl  have  b^en  satisfied. 

On  September  22.  1982.  two  separate 
proposed  rulemakings  were  published 
(47  FR  41790  and  47  FR  41792)  adding 
twenty-two  national  wildhfe  refuges  to 
the  Kst  of  open  areas  for  migratory  game 
birds,  upland  game,  big  game,  and  sport 
fishing.  .No  action  is  being  taken  at  this 
time  on  the  proposal  to  add 
Lox.ihatchee  National  Wildlife  Refuge  to 
the  list  of  open  areas  big  game.  Final 
rulemakiiit:^  on  that  proposed  action 
will  be  developed  Bepar,itely  from  this 
rulemaking.  The  public  was  provided  a 
30-day  comment  period. 

In  view  of  the  rapidly  approaching 
seasons  there  is  an  immediate  need  to 
place  tiiese  regulations  in  effect  To 
delay  the  effective  date  would  result  in 
confusion  to  the  public  and  would  be 
contrarv'  to  the  public  interest,  hunter 
safety,  and  wildlife  conservation. 
Accordingly,  these  rules  are  effective 
upon  publication. 

Response  to  Comments  Received 

A  number  of  letters  were  rer:L'ived  on 
these  two  rulemakings  (which  are 
consolidated  herein)   However,  all  but 
four  of  these  letters  related  to  the 
proposal  to  open  Loxahatchee  National 
Wildlife  Refuge  to  big  game  hunting.  As 
slated  abovt!,  that  proposal  has  been 
sep:irated  from  this  final  rulemaking  and 
final  action  on  that  proposal  is  not  being 
considered  as  a  part  of  this  rulemaking 

One  letter  was  received  from  a 
national  organization  which  expressed 
support  for  the  proposal  to  open  22 
n.;itionaI  wildlife  refuges  to  hunting  and/ 
or  fishing.  One  letter  from  a  national 
organization  expressed  several  related 
concerns  in  opposition  to  the  proposed 


rule.  This  organization  indicated  that  it- 
is  a  contradiction  to  allow  hunting  on  a 
refuge." 

Srrvice  Response:  National  Wildlife 
Refuges  were  established  primarily  to 
safeguard  species  and  populations  and 
their  habitats,  not  just  individual 
animals.  As  provided  for  in  the  National 
U'lldlife  Refuge  System  Administration 
.Act  of  1966  (as  amended)  and  other 
applicable  laws,  hunting  is  consistent 
with  the  concept  of  providing  habitat  in 
refuges  for  healthy  populations  of 
wildlife  and  is  compatible  with  sound 
wildlife  management  principles  and 
practices.  The  Service  believes  that 
public  hunting  is  a  legitimate 
recreational  activity  and  that  hunting 
need  not  be  engaged  in  only  when 
wildlife  populations  exist  in  "excessive" 
numbers  (i.e.,  used  as  a  corrective  tool) 
but  rather  sound  wildlife  management 
produces  populations  sufficiently 
healthy  to  sustain  regulated  harvests 

The  issue  was  also  raised  that  "many 
of  the  refuges  provide  necessary  habitat 
fur  endangered  species  which  will  be  in 
peril  during  the  hunting  season." 

Service  Response:  For  each  refuge 
proposed  to  be  added  to  the  list(s).  lull 
consideration  has  been  given  to  the 
effect  on  endangered  species.  In  each 
instance  where  a  potential  conflict 
exists,  a  Section  7  evaluation  has  been 
conducted  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act  of  1973.  as  amended.  Each  of  these 
evaluations  considered  all  aspects  of  the 
proposed  action  as  well  as  any  special 
regulations  which  would  be  in  effect.  In 
each  instance,  the  Service  concluded 
that  the  proposed  action  will  not  affect 
itny  endangered  species. 

One  organization  objected  to  the 
proposal  regarding  Delta  National 
Wildlife  Refuge  because  "sufTicient 
areas  in  south  Louisiana  are  already 
dedicated  to  waterfowl  hunting," 

Srr\-ice  Response:  The  Service  does 
not  consider  the  presence  or  absence  of 
private  hunting  opportunity  to  be  a 
primary  consideration  when  opening 
public  lands  to  this  legitimate  use  In 
response  to  the  question  raised, 
however,  recent  increases  in  duck 
hunting  pressure  and  requests  to  open 
public  lands  for  hunting  indicate  that  tlic 
demand  for  this  activity  is  not  being 
met.  Much  of  the  waterfowl  habitat  in 
Louisiana  is  prrvately  leased,  resulting 
in  a  shortage  of  pviblic  hunting  areas. 
Duck  stamp  sales  in  Louisiana  have 
increased  from  105,000  in  1969  to  12,S,00n 
in  1980.  Waterfowl  hunter-trips  in 
Louisiana  increased  from  700.000  in  19(59 
to  1,000,000  in  1980.  This  increased 
hunting  pressure  in  conjunction  with 
leasing  of  hunting  rights  on  most 
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suitable  private  marshes,  has  produced 

a  shortage  of  public  waterfowl  hunting 
areas.  Fish  and  Wildlife  Service  studies 
estimate  an  unmet  hunter  demand  of 
78.800  person-days  of  waterfowl  hunting 
in  1980  in  southeastern  Louisiana. 

One  organization  also  stated  that  the 
Delta  National  Wildlife  Refuge  does  not 
have  management  plans,  therefore 
adverse  effects  on  the  refuge  resulting 
from  the  rule  change  may  not  be 
recognized  and  corrected  in  a  mannt.T 
keeping  with  the  concept  of  a  refuge. 

Scn-ice  Rcsponsp:  Supportmg 
information  for  this  action  included  a 
Hunt  Plan,  an  environmental 
assessment,  and  a  Section  7  evaluation. 
These  comprehensive  documents 
explicitly  outline  the  proposal  and  its 
environmental  and  budgetary 
consequences. 

Two  commentors  suggested  that  the 
Delta  National  Wildlife  Refuge  is 
understaffed,  that  further  staffing 
reductions  are  planned,  and  that  the 
ability  of  the  current  st.iff  to  enforce  the 
liunting  regulations  is  impaired. 

Service  Response:  Although  the  size 
of  the  staff  was  reduced  several  years 
ago,  no  further  reductions  in  staffing  are 
proposed.  The  Service  recognizes  the 
ne*;d  for  additional  enforcement 
assistance.  Arrangements  have  been 
made  for  additional  refuge  personnel 
and  the  Division  of  Law  Enforcement  to 
assist  the  on-site  staff  in  their  l,uv 
enforcement  efforts. 

it  should  be  noted  that  cctam  waters 
within  and  adjacent  to  Delta  National 
Wildlife  Refuge  were  designated  as  a 
closed  area  in  or  on  which  pursuing 
hunting,  taking,  capturing  or  killing  of 
migratory  birds,  or  attempting  to  take, 
capture,  or  kill  migratory  birds  is  not 
permitted  (29  FR  13820).  On  October  21. 
1982,  the  Service  published  a  proposed 
rule  (47  FR  46868)  which  would  remove 
the  administrative  closing  order  from 
16,800  acres  of  the  refuge. 

The  staff  of  the  Office  of  Management 
and  Budget,  during  their  review  of  the 
proposed  rule  asked  for  further 
clarification  of  the  "inviolate  sanctuary 
provisions"  of  the  National  Wildlife 
Refuge  System  Administrative  Act.  The 
statute  established  certain  criteria 
which  apply  to  those  units  of  the 
National  Wildlife  Refuge  System  which 
were  acquired  with  Migratory  Bird 
Conservation  Funds  as  well  as  those 
refuges  which  were  withdrawn  from  the 
public  domain  as  "inviolate  sanctuaries 
for  migratory  birds,"  The  statute  sets  a 
limit  of  40  percent  of  any  such  refuge 
area  that  can  be  opened  to  the  taking  nf 
migratory  birds.  This  limit  can  be 
exceeded  only  under  specific 
circumstances.  The  Service  does  not 
propose  to  exceed  the  40  percent 


pro\  ision  m  any  of  the  migratory  bird 
openings  m  this  rulemaking.  The 
inviolate  sanctuary  pro\ision  applies 
only  to  the  taking  of  migratory  birds  and 
does  not  apply  to  the  taking  of  upland 
game,  big  game  or  sport  fishing. 

NEP.'\  Consideration 

The  "Final  Environmental  Statement 
for  the  Operation  of  the  .National 
Wildlife  Refuge  System"  (FES  76-59) 
was  filed  with  the  Council  on 
Environmental  Quality  on  .November  12, 
197ti;  a  notice  of  availability  was 
published  in  the  Federal  Register  on 
November  19,  1976  (41  FR  51131). 
Pursuant  to  the  requirements  of  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4332(2)(C), 
environmental  assessments  have  been 
prepared  for  each  of  these  proposed 
openings  and  are  available  for  public 
inspection  and  copying  in  Room  2024, 
Department  of  the  Interior,  18th  and  C 
Streets,  .NW,  Washington,  D.C.  20240,  or 
by  mail,  addressing  the  Director  at  the 
address  above.  It  has  been  determined 
that  this  rulemaking  is  not  a  major 
Federal  action  which  would  significantly 
affect  the  quality  of  the  human 
environment  within  the  meaning  of 
Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

In  accordance  with  Section  4(d)(1)(A) 
of  the  National  Wildlife  Refuge  System 
Administration  Act.  the  Secretary  is 
.luthorized  under  such  regulations  as  he 
may  prescribe  to  permit  the  use  of  any 
area  within  the  System  for  any  purpose, 
including  but  not  limited  to  hunting, 
fishing,  public  recreation  and 
accommodations,  and  access  whenever 
he  determines  that  such  uses  are 
compatible  with  the  major  purposes  for 
which  such  areas  were  established: 
Provided,  that  not  to  exceed  40  percent 
at  any  one  time  of  any  area  that  has 
been,  or  hereafter  may  be  acquired, 
reserved,  or  set  apart  as  an  inviolate 
sanctuary  for  migratory  birds,  under  any 
law.  proclamation.  Executive  Order,  or 
public  land  order  may  be  administered 
by  the  Secretary  as  an  area  within 
which  the  taking  of  migratory  game 
hir.ls  may  be  permitted  under  such 
regulations  as  ho  may  prescribe  unless 
the  Secretary  finds  that  the  taking  of 
any  ,'^pecios  of  migrutor>-  game  birds  in 
more  then  40  percent  of  such  areas 
would  be  beneficial  to  the  species. 
Except  for  Lower  Suwannee  National 
Wildlife  Refuge  and  Minnesota  Valley 
National  Wildlife  Refuge,  the  refuges 
which  would  be  opened  to  the  hunting  of 
migratory  birds  by  this  rule  were 


originally  established  as  inviolate 
sanctuaries  for  migratory  birds. 

The  Refuge  Recreation  Act  of  1962  (16 
U.S.C.  460k)  authorizes  the  Secretary  of 
the  Interior  to  administer  the  refuge 
areas  within  the  National  Wildlife 
Refuge  System  for  public  recreation  as 
an  appropriate  incidental  or  secondary 
use  only  to  the  extent  that  it  is 
pr^ticable  and  not  inconsistent  with 
th  *primar>^  objectives  for  which  the 
area  was  established.  In  addition.  The 
Refuge  Recreation  Act  requires:  "(a)  that 
such  recreational  use[s]  will  not 
interfere  with  the  primary  purposes  for 
which  the  areas  were  established,  and 
(b)  that  funds  are  available  for  the 
development,  operation,  and 
maintenance  of  these  permitted  forms  of 
recreation," 

Fish  and  Wildlife  Service  regulations 
in  50  CFR  32.1  require  that  the  opening 
of  a  wildlife  refuge  area  to  hunting  will 
be  dependent  upon  the  provisions  of  law 
applicable  to  the  area  and  upon  a 
determination  by  the  Secretary  that  the 
opening  of  the  area  to  hunting  will  be 
compatible  with  the  principles  of  sound 
wildlife  management  and  will  otherwise 
be  in  the  public  interest.  In  regard  to 
sport  fishing,  50  CFR  33.1  requires  that  a 
wildlife  refuge  area  will  be  opened  to 
sport  fishing  only  when  a  determination 
has  been  made  that  such  activity  is  not 
detrimental  to  the  objectives  for  which 
the  area  was  established. 

The  proposed  use  authorized  by  these 
regulations  is  compatible  with  the  major 
purposes  for  which  these  areas  were 
established.  In  regard  to  the  40  percent 
provisions  of  the  National  Wildlife 
Refuge  System  Administration  Act. 
these  regulations  would  not  authorize 
the  taking  of  migratory  game  birds  in 
more  than  40  percent  of  any  refuge  area. 
The  recreational  use  authorized  by  these 
regulations  will  not  interfere  with  the 
primary  purposes  for  which  these 
National  Wildlife  Refuges  were 
established.  Funds  are  available  for  the 
administration  of  the  recreational 
activities  permitted  by  these  regulations. 
The  implementation  of  these  huntmg 
programs  will  be  consistent  with  all 
applicable  laws  and  compatible  with  the 
principles  of  sound  wildlife  management 
and  will  otherwise  be  in  the  public 
interest.  In  regard  to  the  areas  to  be 
opened  to  sport  fishing,  the  proposed 
use  would  not  be  detrimental  to  the 
objective  for  which  the  individual  areas 
were  established.  These  determinations 
are  based  upon  a  consideration  of, 
among  other  things,  the  Service's  Final 
Environmental  Statement  on  the 
Operation  of  the  National  Wildlife 
Refuge  System  published  in  November 
19~6  and  environmental  assessments 
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which  have  been  prepared  for  edf :h  of 
these  proposed  openings 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  snq. 

Economic  F/fecf 

This  regulation  will  hjve  a  pusitive 
secondary  effect  on  local  filling  stations, 
sporting  goods  stoies.  prov  iders  of 
meals,  and  overnight  acrf\Tinu)dations. 
This  rule  will  impose  no  costs  on  small 
entities;  the  exact  number  and  the 
amount  of  business  that  will  result  from 
this  refuge-related  recreation  is 
unknown.  The  aggregate  effect  is  a 
positive  economic  effect  on  a  number  of 
small  entities.  The  number  of  small 
entities  affected  is  unknown,  but  the  fact 
that  the  estimated  aggregate  economic 
effect  in  excess  of  S3.5'X).Oa)  which  will 
be  generated  annually  as  a  direct  result 
of  implementing  the  proposed  activities 
and  the  fact  that  a  net  aggregate 
economic  effect  far  less  than  SlOO 
million  will  be  spread  o\  er  ten  Stales, 
indicates  that  the  rule  will  not  be 
significant.  The  added  cost  to  the 
government  of  law  enforcement,  posting, 
etc.,  to  implement  these  activities  will 
be  only  a  small  portion  of  the  total 
dollars  generated  as  a  result  of  the 
implementation  of  these  programs.  The 
Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
"major  rule"  within  the  meaning  of 
Executive  Order  12291  and  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  meaning  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.].  This  determination  is  based 
on  the  fact  that  the  annua!  gross  effect 
of  the  rule  on  the  economic  is 
substantially  less  than  SlOO  million,  that 
the  rule  will  not  result  in  major 
increases  in  cost  or  prices  for 
consumers,  individual  industries 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  nor  is 
the  rule  likely  to  result  in  significani 
adverse  effects  on  competitum. 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  m 
domestic  or  export  marl<ets 

List  of  Subjects 

50  CFR  Part  32  ' 

Hunting,  National  Wildlife  Refui^f 
System,  Wildlife,  Wildlife  refuges 


50  CFR  Part  33 

Fishing,  National  Wildlife  Refuge 
System,  Wildlife  refuges. 

PART  32— HUNTING 

Accordingly,  50  CFR  Parts  32  and  33 
are  amended  by  the  addition  of 
Choctaw  .\ational  Wildlife  Refuge,  San 
Francisco  Bay  National  Wildlife  Refuge. 
Lower  Suwannee  National  Wildlife 
Refuge,  Delta  Nation.il  Wildlife  Refuge. 
Rachel  Carson  National  Wildlife  Refuge. 
Black  Coulee  National  Wildlife  Refuge, 
Creedman  Coulee  National  Wildlife 
Refuge.  Hailstone  National  Wildlife 
Refuge,  Halfbreed  Lake  National 
Wildlife  Refuge,  Hewitt  Lake  National 
Wildlife  Refuge,  Lake  Mason  National 
Wildlife  Refuge.  Lake  Thibadeau 
National  Wildlife  Refuge.  War  Horse 
.National  Wildlife  Refuge,  Minnesota 
Valley  National  Wildlife  Refuge, 
Sherburne  National  Wildlife  Refuge, 
Washita  National  Wildlife  Refuge. 
Tinicum  .National  Environmental  Center. 
Carolina  Sandhills  National  Wildlife 
Refuge.  Hagerman  National  Wildlife 
Refuge.  San  Bernard  .National  Wildlife 
Refuge,  and  Texas  Point  .National 
Wildlife  Refuge  in  §§  32.11.  32.21.  32.31 
and  33,4  as  follows: 

:?  32  11     List  of  open  areas;  migratory 
game  birds. 

.  •  •  • 

C.TliforniH 

*  * 

S«n  Francisco  Bay  National  Wildlifn  Refuge 

•  *  *  *         * 

Floridc) 

•  *  «  *  * 

Lower  Suwanee  National  Wildlife  Refuge 
«  *  *  *  * 

Louisiana 

***** 

Delta  National  Wildlife  Refuge 

***** 

Vliiiru'snt.i 

Minnesota  Valley  National  Wildlife  Refuge 
***** 

.Montana 
***** 

Black  Coulee  National  W'ildhfe  Refuge 
***** 

Creedman  Coulee  National  Wildlife  Refuge 
Hailstone  National  Wildlife  Refuge 
Halfbreed  Lake  National  Wildlife  Refuge 
Hewitt  Lake  National  Wildlife  Refuge 

***** 

Lake  Thibadeau  Nationd!  Wildlife  Refuge 

•  *  *  *  • 

War  Horse  National  Wildlife  Refuge 


Oklahoma 

***** 

Washita  iNJational  Wildlife  Refuge 

***** 

§  32.21     List  of  open  areas;  upland  game. 

Alabama 

***** 

Chiictaw  National  Wildlife  Refuge 

.  *  *  *  * 

Florida 

Lower  Suwanee  National  Wildlife  Refuge 

•  ■  ■  *  * 

Maine 

Rachel  Carson  National  Wildlife  Retugu 

<  <  *  *  * 

Minnesota 

Minnesota  Valley  National  Wildlife  Refuge 

Montana 

Bla(;i\  Coulee  National  Wildlife  Refuge 

***** 

Creedman  Coulee  National  Wildlife  Refuge 
Hailstone  National  Wildlife  Refuge 
Halfbreed  Lake  National  Wildlife  Refuge 
Hewitt  Lake  National  Wildlife  Refuge 
Lake  Mason  National  Wildlife  Refuge 
Lake  Thibadeau  National  Wildlife  Refuge 

War  Horse  National  Wildlife  Refuge 

***** 

South  Carolina 

***** 

Carolina  Sandhills  National  Wildlife  Refi'ge 

§  32.31     List  of  open  areas;  big  game. 

***** 

Alabama 

Choctaw  National  Wildlife  Refiiye 


*  * 


Florida 


*  * 


Lower  Suwannee  National  Wildlife  Refuye 
***** 

Minnesota 

***** 

Minnesota  Valley  National  Wildlife  Refuge 

***** 

Montana 

Black  Coulee  National  Wildlife  Refuge 
***** 

Creedman  Coulee  .National  Wildlife  Refuge 
Halfbreed  Lake  National  Wildlife  Refuge 
Hewitt  Lake  National  Wildlife  Refuge 
Lake  Mason  National  Wildlife  Refuge 
Lake  Thibadeau  National  Wildlife  Refuge 
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Wdr  Hfjise  National  Wildlife  Refu^H 

Texas 

lldgerman  National  Wildlife  Rufiigi; 

*  *  *  •  « 

PART  33— SPORT  FISHING 

§  33.4    List  of  open  areas;  sport  fishing. 

*  w  *  *  * 

Minnesota 

•  >  •  ♦  • 

Sherburne  National  Wildlife  Refuge 

«         *         * 

Pennsylvania 

Tinicum  National  Environmental  Center 

***** 

Texas 

San  Bernarci  National  Wildlife  Refuse 
Texas  Point  National  Wildlife  Refuge 

11  ti  U  S.C  460k,668dd) 

Dated:  November  5,  l;WJ. 
|.  Craig  Potter, 

Artirif;  Assistant  Secrvtary  for  Fish  and 
Wildlife  and  Parks. 

BILLING  COD€  43tO-55-M 


50  CFR  Part  32 

Hunting;  Modifications  to  the  Delta 
Migratory  Bird  Closed  Area,  Louisiana, 
and  Revocation  of  the  Malheur 
Migratory  Bird  Closed  Area,  Oregon 

agency:  Fish  and  VViidlift;  SiTvice, 
Intprior. 

action:  Final  rule. 


summary:  This  rule  modifies  the 
boundaries  of  the  area  closed  to 
inigralory  bird  huntiiig  on  the  Delta 
National  Wildlife  Refuge.  Louisiana,  and 
removes  the  Malheur  Migratciry  Bird 
Closed  Area.  Oregon,  from  the  li.st  of 
ureas  closed  to  migratory  bird  hunting. 
The  Delta  Migratory  Bird  Closed  Area  is 
modified  to  lift  the  administrative 
restrictions  which  prohibited  the  f.iking 
of  migratorj'  game  birds  on  16.800  acres 
of  the  Delta  National  Wildlife  Refuge. 
Fujtlier  rulemaking  action  would  be 
necessary  to  open  the  refuge  to  hunting 
of  n;)gratory  birds.  Changes  in  the 
habitat  at  Malheur  National  Wildlife 
Refuge  and  the  level  of  use  by 
waterfowl  and  wading  birds  no  longer 
justify  continuation  of  the  closure.  The 
effect  of  this  rulemaking  would  be  to 
reopen  private  lands  and  their 
connecting  waters  within  the  Ciosrd 


Area  to  migratory  bird  hunung  ,it 
Malheur  Refuge. 

EFFECTIVE  DATE:  November  19,  19H2 
FOR  FURTHER  tNFORMATION  CONTACT: 

James  F.  Gillett.  Chief.  Division  nf 

Refuge  Management.  U  S  Fish  and 

Wildlife  Service,  18th  and  C  Strrrfs, 

NW.,  Washington.  D  C  20240  (teiephoni' 

202-.343-4311)^ 

SUPPLEMENTARY  INFORMATION:  Ronald 

L.  Fowler,  Division  of  Refuge 
Management,  U.S.  Fish  and  Wildlife 
Service.  Washington,  DC.  20240 
(telephone  203-343-1306)  is  the  primary 
author  of  this  rulemaking.  On  October 
21.  U182.  there  was  published  a  proposed 
rulemakmg  (47  FR  46868)  to  modify  the 
Deha  National  Wildlife  Refuge, 
Louisiana.  Closed  Area  and  remove  the 
Malheur  Migratory  Bird  Closed  Area, 
Oregon. 

Delta  Migratory  Bird  Closed  .Area 

Certain  waters  within  and  adjacent  to 
Delta  National  Wildlife  Refuge  were 
designated  as  a  closed  area  in  or  on 
which  pursuing,  hunting,  taking, 
capturing  or  killing  of  migratory  birds,  or 
attempting  to  take,  capture,  or  kill 
migratory  birds  is  not  permitted  (29  FR 
13820).  This  action  removes  the 
administrative  restrictions  which 
prohibited  the  taking  of  migratory  game 
birds  on  approximately  16.800  acres  of 
the  refuge.  The  restrictions  prohibiting 
the  taking  of  migratory  game  birds 
would  continue  in  effect  on  the 
remaining  31,2(X)  acres  of  the  refuge.  In 
general,  the  restrictions  on  taking  are 
lifted  on  portions  of  the  refuge  north  of 
Main  Pass  and  the  area  south  of 
Raphael  Pass.  This  rulemaking  in  and  of 
itself  would  not  open  the  refuge  to  the 
hunting  of  migratory  birds.  However,  in 
a  separate  rulemaking  action.  (47  FR 
41790)  the  Service  is  proposing  to  amend 
the  list  of  open  areas,  migratory  birds, 
by  adding  Delta  Nation!  Wildlife 
Refuge. 

Malheur  Migratory  Bird  Closed  .\rea 

Executive  Order  No.  929.  August  18. 
1908.  closed  all  land  within  the  shoreline 
of  M.ilheur  and  Harney  Lakes,  and  their 
connecting  waters,  and  the  smallest 
legal  subdivisions  adjacent  to  the 
shorehne  subject  to  existing  rights  and 
established  the  Lake  Malheur 
Reservation  as  a  "preserve  and  breeding 
ground  for  native  birds.  '  On  July  19, 
1935.  Executive  Order  No.  7106  enlarged 
the  refuge  and  eslablished  the  Malheur 
Migratory  Dud  Refuge.  Presulenti.i! 
Proclam.ilion  No.  2516  of  October  1. 
1941.  closed  all  lands  and  waters  within 
the  meander  lines  of  Malheur  and 
Harney  Lakes  and  their  connecting 
watri's  to  the  hiintinq  of  migr^jtory  birds. 


Presidential  Proclamation  No  JH:8  of 
October  20.  1948.  superseded 
Proclamation  No.  2516;  Proclamation  No. 
2589  of  October  20. 1949  superseded 
Proclamation  No.  2818;  and  the 
unnumbered  Secretarial  Order  of 
October  16.  1953  (18  P'R  6685) 
superseded  Proclamation  No.  2589.  all  of 
which  relieved  parts  of  the  restrictions 
previously  in  effect.  When  the  above 
cited  proclamations  and  Secretarial 
Order  were  issued,  most  of  the 
approximately  940  acres  of  private  land 
subject  to  the  closure  provided  good 
wetland  habitat  for  waterfowl  and 
wading  birds.  Since  1953,  however, 
much  of  the  private  land  has  been 
drained  and  is  now  used  for  pasture  and 
cropland.  The  only  game  birds  which 
regularly  use  the  private  land  within  the 
closed  area  are  a  few  Canada  geese  and 
mallards  after  the  harvest.  The  change 
in  the  habitat  has  resulted  in  a  level  of 
waterfowl  use  which  does  not  justify 
continuation  of  the  closure.  Rescinding 
the  Closed  Area  will  have  a  limited 
effect  on  the  local  economy  in  that 
waterfowl  hunting  will  be  permitted  on 
private  lands.  However,  this  action  will 
have  no  adverse  impact  on  the 
effectiveness  of  the  refuge. 

Only  one  letter  was  received 
concerning  both  of  the  proposed  actions. 
It  was  from  an  organization  supporting 
the  proposed  rulemaking. 

Special  circumstances  are  involved  in 
the  promulgation  of  this  rulemaking 
which  require  that  this  rule  be  effective 
upon  publication.  Opening  dates  for  the 
State  hunting  seasons  are  rapidly 
approaching  and  the  public  interest 
would  not  be  served  by  delaying  this 
action  unnecessarily. 

NEP.'X  Cnnsideratiuns 

The    Final  Environmental  Statement 
for  the  Operation  of  the  National 
Wildlife  Refuge  System"  (FES  76-59) 
was  filed  with  the  Council  on 
Environmental  Quality  on  November  12. 
1976;  a  notice  of  h\  dilahilitx  w.is 
published  in  the  Federal  Register  on 
November  19. 1976  (41  FR  51131). 
Pursuant  to  the  requirements  of  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  42  U.S.C.  4332(2)(C). 
environmental  assessments  have  been 
prepared  for  each  of  these  actions  and 
are  available  for  public  inspection  and 
copying  in  Room  2343,  Department  of 
the  Interior,  18lh  and  C  Streets  NW.. 
Washington.  DC.  20240.  or  by  mail, 
addressing  the  Director  at  the  address 
above.  It  has  hi-en  determined  that  this 
action  is  not  a  m.!|or  Federal  action 
which  would  significantly  affect  the 
quality  of  the  human  environment 
within  the  meaning  of  Section  102(2)(C1 
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of  the  National  Environmental  Policy 
Act  of  :969. 

Conformance  with  Statutory  and 
Regulatory  Authorities 

This  action  is  taken  by  virtue  of  and 
pursuant  to  Section  3  of  the  Migratory 
Bird  Treaty  Act  of  July  3,  1918  (40  Stat. 
755.  as  amended;  16  U.S.C.  704),  and  in 
accordance  with  Section  4(a)  of  the 
Administrative  Procedure  Act  of  June  11, 
1946.  as  amended  (60  Stat.  238;  5  U.S.C. 
551  et.  seq.]. 

There  are  a  number  of  statutory 
criteria  which  must  be  considered  in 
these  matters.  Neither  the  modification 
of  the  Delta  Closed  Area  nor  the 
revocation  of  the  Malheur  Closed  Area 
will  have  any  appreciable  effect  on  the 
distribution  or  abundance  of  migratory 
waterfowl.  At  Delta  Refuge,  this  action 
is  a  precursor  to  migratory  waterfowl 
hunting  on  the  refuge.  At  Malheur 
Refuge,  this  action  would  result  in 
elimination  of  a  prohibition  of  hunting 
on  certain  private  lands,  but  would  not 
result  in  any  additional  hunting 
opportunities  on  the  Refuge.  The 
breeding  habits  of  migratory  waterfowl 
would  not  be  affected  by  this  action. 
There  would  be  no  appreciable  effect  on 
the  times  and  lines  of  migratory  flight. 

In  accordance  with  Section  4(d)(l)(.A) 
of  the  National  Wildlife  Refuge  System 
Administration  Act,  the  Secretary  is 
authorized  under  such  regulations  as  he 
may  prescribe  to  permit  the  use  of  any 
area  within  the  System  for  any  purpose, 
including  but  not  limited  to  hunting, 
fishing,  public  recreation  and 
accommodations,  and  access  whenever 
he  determines  that  such  uses  are 
compatible  with  the  major  purposes  for 
which  such  areas  were  established: 
Provided,  that  not  to  exceed  40  percent 
at  any  one  time  of  any  area  that  has 
been,  or  hereafter  may  be  acquired, 
reserved,  or  set  apart  as  an  inviolate 
sanctuary  for  migratory  birds,  under  any 
law.  proclamation.  E,\ecutive  order,  or 
public  land  order  may  be  administered 
by  the  Secretary  as  an  area  withm 
which  the  taking  of  migratory  game 
birds  may  be  permitted  under  such 
regulations  as  he  may  prescribe,  unless 
he  finds  that  the  taking  of  any  species  of 
migratory  game  birds  in  more  than  40 
percent  of  such  areas  would  be 
beneficial  to  the  species.  Each  of  these 
refuges  was  originally  established  as  an 
inviolate  sanctuary  for  migratory  birds. 

The  Refuge  Recreation  Act  of  1962  (16 
U.S.C.  460k)  authorizes  the  Secretary  of 
the  Interior  to  administer  the  refuge 
areas  within  the  National  Wildlife 
Refuge  System  for  public  recreation  as 
an  appropriate  incidental  or  secondary 
use  only  to  the  extent  that  it  is 
practicable  and  not  inconsistent  with 


!hf'  primary  objectives  for  which  the 
,ired  vwis  established.  In  addition.  The 
Refuge  Recreation  Act  requires:  "(a)  that 
such  recreation  use[sl  will  not  interfere 
with  -the  primary  purposes  for  which  the 
areas  were  established,  and  (b)  that 
funds  are  available  for  the  development, 
operation,  and  maintenance  of  these 
permitted  forms  of  recreation." 

The  use  authorized  by  these 
regulations  is  compatible  with  the  major 
purposes  for  which  these  areas  were 
established.  In  regard  to  the  4C  percent 
provisions  of  the  National  Wildlife 
Refuge  System  .Administration  Act, 
these  regulations  would  not  authorize 
the  taking  of  migratory  game  birds  in 
more  than  40  percent  of  any  refuge  area. 
The  recreational  use  authorized  by  these 
regulations  will  not  interfere  with  the 
primary  purposes  for  which  these 
National  Wildlife  Refuges  were 
established.  Funds  are  available  for  the 
administration  of  the  recreational 
activities  permitted  by  these  regulations. 

This  action  is  implemented  after 
having  due  regard  to  the  zones  of 
temperature  and  to  the  distribution, 
abundance,  economic  value,  breeding 
habits,  and  times  and  lines  of  migratory 
flight  of  migratory  birds  included  in  the 
terms  of  this  country's  migratory  bird 
treaties  with  Canada,  Mexico,  Japan  and 
the  Soviet  Union.  The  implementation  of 
these  changes  will  be  consistent  with  all 
applicable  laws  and  compatible  with  the 
principles  of  sound  wildlife  management 
and  will  otherwise  be  in  the  public 
interest.  These  determinations  are  based 
upon  consideration  of.  among  other 
things,  the  Service's  Final 
Environmental  Statement  on  the 
Operation  of  the  National  Wildlife 
Refuge  System  published  in  November 
1976  and  environmental  assessments 
which  have  been  prepared  for  each  of 
these  actions. 

Other  Determinations 

.Although  this  rulemaking  in  and  of 
it-^clf  would  not  authorize  migratory 
waterfowl  hunting  at  Delta  National 
Wildlife  Refuge,  the  Service  has  issued  a 
proposed  rule.  (47  P'R  41790)  to  open  the 
refuge  to  migratory  bird  hunting. 

The  circumstances  are  different  at 
Malheur  Refuge  in  that  the  prohibition 
on  hunting  is  rescinded  on  private  lands 
within  the  Closed  Area. 

This  regulation  will  have  a  positive 
effect  on  local  filling  stations,  sporting 
goods  stores,  providers  of  meals,  and 
overnight  accommodations.  This  rule 
will  impose  no  costs  on  small  entities: 
the  exact  number  and  the  a.mount  of 
business  that  will  result  from  this 
refuge-related  recreation  is  unknown. 
The  aggregate  effect  is  a  positive 
economic  effect  on  a  limited  number  of 


small  entities.  The  positive  effects  will 
be  spread  over  two  (2)  States. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  within  the  meaning  of 
Executive  Order  12291  and  certifies  that 
this  document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.]. 
Copies  of  the  Determination  of  Effects 
are  available  upon  request  from  the 
above  address. 

These  regulations  impose  no  reporting 
or  recordkeeping  requirements  which 
require  the  approval  of  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  (Pub.  L.  9&- 
511). 

List  of  Subjects  in  50  CFR  Part  32 

Hunting,  National  Wildlife  Refuge 
System,  Wildlife,  Wildlife  refuges. 

This  action  amends  50  CFR  Part  32.4 
by  removing  the  Malheur  Migratory  Bird 
Closed  Area,  Oregon,  and  inserting  a 
new  citation  revising  the  boundary  of 
the  Delta  Migratory  Bird  Closed  Area,  in 
or  on  which  pursuing,  hunting,  taking, 
capturing,  or  killing  of  migratory  birds, 
or  attempting  to  take,  capture,  or  kill 
migratory  birds  is  not  permitted,  all  of 
the  water  area  in  Plaquemines  Parish, 
Louisiana. 

The  Delta  Migratory  Bird  closed  area 
boundary  description  reads  as  follows: 

Beginning  at  the  navigation  light  marking 
the  south  bank  of  Cubits  Gap  on  the 
Mississippi  Riven  thence  Northwesterly, 
crossing  the  mouth  of  Cubits  Gap. 
approximately  4.400  feet  to  a  navigation  light 
on  the  north  side  of  Cubits  Gap:  thence 
Easterly,  with  the  north  bank  of  Cubits  Gap, 
approximately  3,500  feet;  thence 
Northeasterly,  with  the  northwest  or  left 
descending  bank  of  Main  Pass, 
approximately  44,500  feet;  thence  Easterly 
crossing  Main  Pass,  approximately  1,700  feet; 
thence  Northerly,  with  the  east  or  right 
descending  bank  of  Main  Pass, 
approximately  8,800  feet;  thence  N.  45°00'  E., 
5.200  feet  to  a  point  in  the  Gulf  of  Mexico  at 
29'20.4'  N.  latitude  and  89°10.3'  W.  longitude; 
thence  S.  33'45'  E.,  approximately  34.800  feet 
across  the  waters  of  the  Gulf  of  Mexico  to  a 
point  at  Zgns.a'  N.  latitude  and  89  6.7'  W.. 
longitude;  thence  South,  approximately  13,400 
feet  across  the  waters  of  the  Gulf  of  Mexico 
to  the  mouth  of  Raphael  Pass,  at  'Willow 
Point;  thence  Southwesterly,  with  the  east 
bank  of  Raphael  Pass,  approximately  20.600 
feet  to  the  south  boundary  of  Section  22.  T.  21 
S..  R.  20  E.;  thence  Westerly,  with  said  south 
boundary,  approximately  1.100  feet  to  the 
comer  common  to  Sections  22  and  28;  thence 
Southerly,  with  the  east  boundary  of  said 
Section  28,  approximately  800  feet  to  the  east 
bank  of  Raphael  Pass;  thence  Southerly  with 
the  east  bank  of  Raphael  Pass,  approximately 
2.500  feet  to  the  north  boundary  of  the  SE*S, 
Section  28;  thence  Westerly,  with  said  north 
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boundary  approximately  9()0  feet:  thence 
Southerly,  with  the  west  boundary  of  the 
SF:*',.  Section  28.  approximately  400  feet  to  the 
south  bank  of  Raphael  Pass;  thence  Westerly, 
with  the  south  bank  of  Raphael  Pass, 
approximately  23.000  feet  to  the  northeast 
boundary  of  Radial  Section  35:  thence 
Northwesterly,  with  the  northeast  boundary 
of  Radial  Sections  35.  34.  and  33, 
approximately  2.400  feet:  thence 
Southwesterly,  with  the  northwest  boundary 
of  Radial  Section  33,  approximately  2.600  feet 
to  the  south  bank  of  Raphael  Pass:  thence 
.Northwesterlv,  with  the  south  bank  of 


Raphael  Pass  and  Cubits  Gap.  approximately 
7,700  feet  to  the  Pl.ice  of  Beginning. 

PART  32— [AMENDED] 


Accordingly.  50  CFR  P.: 
amended  as  follows: 


IS 


§32.4    [Amended J 

1.  For  the  State  of  Louisicina,  enter  the 
date  under  the  colurr.n  headed  "date," 
and  enter  the  Federal  Register  citation 
under  the  colun-.n  he.acied  "citdtion"  of 
the  descriptjon  of  the  Delta  National 


U':'j;ife  Refa>;e  CK'St>d  Area  ..:- 
puiihsht-d  in  tne  Federal  Re«ih!er    n  this 
final  rulemalMng, 

2.  Remove  the  entry  for    Oregon"  in 
Its  entirety. 

(16  U.S.C,  704:  16  U.S.C.  460k,  668dd) 

Dated:  November  5. 1962. 

J.  Craig  Potter. 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

.rr  n  •-  "led  11-18-82:  8:45  am) 

BW-UNC  coot   .1310-55-4I 
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Th<s   section   of  the   FEDERAL   REGISTER 
contains   notices   to   the   public   o<   the 
proposed    issuance   of   'ules    and 
regulations.    The   (XJfpose   of    theso   notices 
IS   to   give   interested   persons   an 
opportunity   to   participate   m    the   rule 
making    pnof   to   the   adoption    of    the   final 
rules 


MERIT  SYSTEMS  PROTECTION 
BOARD 

I 
SCFRPart  1201 

Equal  Access  to  Justice  Act 
Implementing  Regulations 

agency:  Merit  Systems  Protection 

Board. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Merit  Systems  Protection 

Board  ("the  Board")  proposes 
regulations  governing  applications  for 
awards  of  attorney  fees  and  other 
adjudication  expenses  under  the  Equal 
Access  to  Justice  Act,  5  U.S.C.  504  et 
seq.  This  action  is  being  taken  pursuant 
to  the  requirement  of  5  U.S.C.  504(c)(1). 
The  proposed  rule  also  includes  a 
subsection  go\erning  attorney  fee 
applications  under  the  provisions  of  the 
Civil  Service  Reform  Act  in  original 
jurisdiction  cases 

-ATES:  Comm.ents  should  be  submitted 
in  writing  on  or  before  December  20, 
1982. 

ADDRESSES:  Co.T.meiits  should  be 
submitted  in  writing  and  addressed  to 
Robert  E.  Taylor,  Secretary,  Merit 
System.s  Protection  Board,  c/o  Legal 
Publications  Division.  5205  Leesburg 
Pike,  Suite  1404.  Falls  Church,  VA  22041. 
FOR  FURTHER  INFORMATION  CONTACT: 
Calvm  Morrow.  (202)  65.3-"l~l 
SUPPLEMENTARY  INFORMATION:  The 
Equal  Access  to  Justice  Act  (the  Act"), 
5  U.S.C.  504  et  seq.,  authorizes  award  of 
attorney  fees  and  other  adjudication 
expenses  against  the  government  in 
adversary  adjudications  under  5  U.S.C 
554  m  which  the  government  is 
represented  by  counsel  or  otherwise. 
Because  section  554  (a)(2)  excludes  from 
its  coverage  all  adjudications  of  the 
Board  except  proceedings  involving 
administrative  law  judges  (under  5 
U.S.C.  7521  or  1207)  and  state  and  local 
employees  (under  5  U.S.C.  1505),  the  Act 
applies  only  to  the  excepted 
proceedings.  The  proposed  rule  amends 
Part  1201.  Subpart  C,  the  regulations  of 
the  Bnard  governing  original  jurisdiction 


cases  [see  §  1201.2).  It  provides  for  the 
submission  and  consideration  of 
applications  for  fees  and  expenses  in  the 
proceedings  subiject  to  the  Act.  which 
are  within  the  Board's  original 
jurisdiction.  The  proposed  procedures 
reflect  the  requirements  of  5  U.S.C.  504. 
In  subsection  (a)  the  proposed 
regulation  also  makes  it  clear  that  in 
original  jurisdiction  cases  motions  for 
attorney  fee  awards  under  the 
provisions  of  the  Civil  Service  Reform 
Act  (5  U.S.C.  7701(g)  and  5596(b)(A)(iijj 
shall  be  filed  as  prescribed  in  §  1201.37 
governing  attorney  fees  in  appellate 
jurisdiction  cases. 

Regulatory  Flexibility  Act 

The  Chairman,  Merit  Systems 
Protection  Board,  certifies  that  the  Board 
is  not  required  to  prepare  an  initial  or 
final  regulatory  analysis  of  this 
proposed  rule,  pursuant  to  section  603  or 
604  of  the  Regulatory  Flexibility  Act, 
because  of  his  determination  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  including  small 
business,  small  organizational  units,  and 
small  governmental  jurisdictions. 

List  of  Index  Terms  in  5  CFR  Part  1201 

Administrative  practice  and 
procedure.  Government  employees. 
Attorney  fees,  Civil  rights. 

Accordingly,  the  Merit  Systems 
Protection  Board  proposes  to  amend 
5  CFR  by  adding  a  new  §  1201.12fia  to 
Part  1201,  Subpart  C  to  read  as  follows: 

ij  1201.126a    Fees. 

(a)  When  an  employee  or  applicant  i.s 
a  prevailing  party  in  an  original 
jurisdiction  proceeding  or  when  the 
Board  in  such  a  proceeding  issues  a  fiiml 
order  correcting  a  personnel  action  that 
resulted  in  the  withdrawal  of  all  part  of 
an  employee's  pay,  allowances,  or 
differentials,  the  employee  or  applicant 
may  be  eligible  for  an  award  of  attorney 
fees  under  the  provisions  of  the  Civil 
Service  Reform  Act  (5  U.S.C.  7701(g)  and 
5596(b)(l)(A)(ii)).  Motions  for  fee 
awards  under  these  provisions  shall  be 
filed  in  accordance  with  §  1201.37. 

(b)(1)  An  administrative  law  judge 
who  prevails  in  a  proceeding  under  5 
U.S.C.  7521  or  1207  may  be  eligible  for 
an  award  of  attorney  fees  and  other 
adjudication  expenses  under  the  Equal 
Access  to  Justice  Act,  5  U.S  C.  504.  Such 
an  individual  is  not  eligible  under  the 
Act.  however,  if  his  or  her  net  worth 


exceeded  51,000,000  at  the  time  the 
proceeding  was  initiated. 

(2)  A  state  or  local  officer  or  employee 
who  IS  represented  by  counsel  in  a 
proceeding  under  5  U.S.C.  1505  may  be 
eligible  for  an  award  of  attorney  fees 
and  other  adjudication  expenses  under 
the  Equal  Access  to  Justice  Act,  5  U.S.C. 
504.  if  the  Board  determines  that  the 
officer  of  employee  has  not  violated  5 
U.S.C.  1502.  Such  an  individu.il  is  not 
eligible  under  the  Act,  however,  if  his  or 
her  net  worth  exceeded  Sl.OOO.OOO  at  the 
time  the  proceeding  was  initiated. 

(3)  The  Board  will  require  the  agency 
(ir  the  Special  Counsel  to  pay  anv 
reasonable  fees  and  expenses (as 
defined  in  5  U.S.C.  504(b)(1)(A))  incurred 
by  an  eligible  party,  as  defined  in 
paragraphs  (b)(1)  and  (2)  of  this  section, 
unless  it  finds  that  the  position  of  the 
rigency  or  the  Special  Counsel  in  the 
proceeding  was  substantially  justified  or 
that  special  circumstances  make  an 
award  unjust. 

(4)  Requests  for  payment  of  fees  and 
expenses  under  this  subsection  shall  be 
made  by  motion  within  30  days  of  the 
decision.  The  request  shall  state  the 
amount  sought,  as  well  as  the  ba«is  for 
the  movant's  contention  that  the 
agency's  position  was  not  substanti.illy 
justified.  It  shall  include  an  itemized 
statement  of  the  time  expended  and  the 
rate  at  which  fees  and  other  expenses 
were  computed. 

(5)  A  request  for  an  award  under  this 
subsection  shall  be  accompanied  by  a 
statement  of  net  worth  made  under  oath. 
If  the  requester  wishes  his  or  her 
statement  of  net  w^orth  to  be  kept 
confidential,  t!;e  statement  should  he 
submitted  in  a  sealed  envelope  labeled 
"Confidential  Statement  of  .Net  Worth." 
If  a  statement  is  so  labeled  it  will  not  be 
disclosed  to  the  public  except  as  may  be 
required  by  law. 

(6)  The  agency  or  the  Special  Counsel 
may  file  a  responsive  pleading  within  10 
days  of  receipt  of  the  motion. 

(7)  The  Board's  decision  on  a  motion 
under  this  subsection  is  reviewable  as 
provided  in  5  U.S.C.  504(c)(2). 

For  the  Bcjiird 

Diiledi  Oi  tnbcr  .!M.  19H2. 

Herbert  E.  Eilingwood, 

Chtiinnan. 

IKRI)..<    Hi;-.IIH-J  Kl,  ,1  lUllMlJ.  H:45.im| 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Parts  272  and  273 

[Amendment.  No.  231] 

Food  Stamp  Program:  Resource  and 
Financial  Eligibility  Criteria 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  Department  proposes 
changes  in  several  current  regulatory 
provisions  governing  the  consideration 
of  the  resources  and  income  of 
households  in  the  Food  Stamp  Program. 
The  changes  being  proposed  include:  (1) 
A  simplification  of  the  method  for 
determining  the  value  of  licensed 
vehicles;  [2]  modifications  in  the 
exemptions  for  certain  licensed  vehicles: 
(3)  modification  of  the  terms  of  the 
resource  exclusion  of  the  applicants' 
rental  homes;  and  (4)  a  change  in  the 
treatment  of  some  assistance  payments 
and  educational  grants  as  income.  The 
proposed  rule  reflects  several 
recommendations  made  by  the 
Department's  Task  Force  on  Food  Stamp 
Regulatory  Review  and  one  provision  of 
the  Food  Stamp  and  Commodity 
Distribution  Amendments  of  1981. 

This  proposed  rule  solicits  public 
input  on  these  specific  areas,  as  well  as 
any  other  areas  of  concern  regarding  the 
calculation  of  household  resources  and 
income.  The  Department  will  analyze 
the  comments  received  and  will 
consider  them  during  the  development 
of  final  rules. 

DATE:  Comments  must  be  received  on  or 
before  January  18,  1983. 

ADDRESS:  Comments  should  be 
submitted  to  Thomas  O'Connor, 
Supervisor.  Policy  and  Regulations 
Section.  Program  Standards  Branch, 
Program  Development  Division,  Food 
and  Nutrition  Service.  USDA, 
Alexandria,  'Virginia,  22302.  Written 
comments  will  be  available  for  public 
inspection  during  regular  business  hours 
(8:30  a.m.  to  .5:00  p.m.,  Monday  through 
Friday)  at  the  Food  and  Nutrition 
Service  office  located  at  Room  708,  3101 
Park  Center  Drive,  Alexandria,  Virginia, 
22302, 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  this  proposed  rule 
should  be  directed  to  Mr.  O'Connor  at 
the  above  address  or  by  telephone  at 
(703)  756-3429. 

SUPPLEMENTARY  INFORMATION: 


Classification 

This  action  has  been  reviewed  under 
Executive  Order  No.  12291  and 
Secretary's  Memorandum  No.  1.512-1. 
This  action  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more  or  a  major  increase  in  cost  or  price 
for  consumers,  individuals.  Federal, 
State  or  local  governments,  or 
geographical  regions.  Additionally,  this 
action  will  not  have  a  significant  effect 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Therefore,  this  action  has  been 
classified  "not  major." 

Rt'i^ulatory  Flexibility  Analysis 

This  action  also  has  been  reviewed 

with  regard  to  the  rsquirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354.  94  Stat,  1164.  September  19. 
1980)  Samuel  J,  Cornelius, 
Administrator  of  the  Food  and  Nutrition 
Service  (FNS).  has  certified  that  this 
action  will  not  have  a  signficant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
rule  would  amend  the  current  provisions 
governing  the  calculation  of  household 
resources  and  income.  The  rule  would 
affect  State  and  local  agencies  by 
simplifying  the  certification  procedures. 
The  rule  would  not  have  a  significant 
impact  on  households. 

This  rule  does  not  contain 
recordkeeping  or  reporting  requirements 
subject  to  approval  b\'  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Background 

Two  of  the  major  considerations  in 
determining  household  eligibility  for  the 
Food  Stamp  Program  are  the 
household's  resources  (or  assets)  and 
income.  The  regulations  provide  the 
criteria  and  the  procedures  to  be 
followed  by  eligibility  workers  in 
determining  household  resources  and 
income.  The  regiilatsons  also  detail  what 
resources  and  income  should  be 
included  and  what  should  be  excluded. 

This  proposed  rule  would  make  a 
number  of  changes  in  bo?h  the  resource 
and  financial  cligibiliti,  criteria.  Some  of 
the  proposed  changes  included  in  this 
rule  are  prompted  by  an  amendment  in 
the  Program's  authorizing  statute  made 
by  section  1309  of  the  Food  Stamp  and 
Commodity  Distribution  Amendments  of 
1981  (Pub.  L.  97-98.  enacted  on 
December  22,  1981 1.  Other  proposed 
changes  included  In  this  rule  result  from 
recommendations  made  by  the 


Department's  Task  Force  on  Food  Stamp 
Regulatory  Review.  The  Task  Force, 
comprised  of  representatives  of  State 
and  local  agencies,  USDA's  Office  of  the 
Inspector  General  and  FNS.  was 
convened  to  suggest  ways  to  simplify 
administration  and  reduce  costs. 

Vehicles  as  resources 

Before  implementation  of  the  Food 
Stamp  Act  of  1977  (FSA)  (Pub,  L.  9.5- 
113).  regulations  required  that 
nonexempt  vehicles  owned  by 
applicants  be  assessed  for  equity  value. 
(Equity  value  equals  fair  market  value 
minus  encumbrances.)  The  regulations 
required  that  the  entire  equity  value  of 
nonexempt  vehicles  must  be  counted  as 
household  resources.  The  FS.A  amended 
the  resource  provi.sions  by  requiring 
that,  in  addition  to  the  equity  value,  the 
fair  market  value  of  nonexempt  vehicles 
be  assessed.  The  new  statute  required 
that  the  amount  of  the  fair  market  value 
in  excess  of  $4,500  be  counted  as  a 
household  resource.  Current  regulations 
still  include  both  the  equity  and  fair 
market  value  provisions. 

Exemptions  from  the  equity  value  test 
are  different  from  the  fair  market  value 
test  exemptions.  Under  the  equity  value 
provisions  in  effect  since  before 
implementation  of  the  FSA.  exemptions 
have  been  provided  for  one  vehicle  per 
household  plus  any  other  vehicles  used 
to  transport  household  members  to 
employment  or  employment  training  or 
to  conduct  a  required  job  search.  These 
exemptions  do  not  apply  to  the  fair 
market  value  provisions,  in  accordance 
with  the  FSA.  For  the  fair  market  value 
test,  the  FSA  exempted  only  vehicles 
used  to  produce  income.  The  1980 
Amendments  to  the  FSA  added  an 
exemption  for  vehicles  used  to  transport 
physically  disabled  household  members. 

As  a  result  of  the  statutory  provisions, 
the  regulations  include  a  complicated 
dual  system  of  exemptions  and 
valuation  procedures.  In  many  cases. 
both  the  equity  and  fair  market  values 
must  be  determined  for  the  same 
vehicle.  In  such  cases,  only  the  value 
which  will  result  in  the  higher  resource 
determination  is  counted.  For  example, 
for  a  household  comprised  of  two  adults, 
one  employed  and  the  other  elderly  and 
retired,  two  vehicles  may  be  exempted 
from  equity  assessment — one  used  for 
employment  transportation  and  one  for 
household  use.  However,  both  vehicles 
would  be  subject  to  the  fair  market 
value  test.  .\  third  vehicle  would  be 
assessed  under  both  the  fair  market  and 
equity  value  tests,  and  whichever  test 
assigns  a  higher  value  to  the  vehicle 
would  be  used  in  attributing  resources. 
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Prior  to  the  enactment  of  Pub.  L.  97- 
98.  the  statute  specifically  required  that 
the  regulatory  requirements  governing. 
"  *  *  inclusions  in.  and  exclusions  from, 
financial  resources,  follow  the 
regulations  in  force  as  of  June  1.  1977 
*  *  *  "  However,  section  1309  of  Puii  1 
97-98  provides  that  the  June  1.  19'" 
rules  regarding  the  consideration  of 
licensed  vehicles  no  longer  have  to  be 
retained.  While  the  fair  market  valuu 
provisions  are  still  in  the  statute,  the 
Department  is  now  able  to  propose 
revisions  in  other  aspects  of  the 
resource  provisions  for  vehicles.  The 
proposed  changes  are  di.scus.sed  below 
(Note.  Section  151  of  Pub.  L.  97-253 
changed  the  statutory  language  "June  1. 
1977"  cited  above,  to  read  "]une  1. 
1982".  This  statutory  change  does  not 
affect  this  proposed  rule.) 

Vehicle  valuation  I 

Congress  enacted  the  change  in  the 
statute  in  order  to  allow  a  simplification 
in  the  provisions  governing  the 
consideration  of  vehicles  as  resources. 
The  most  obvious  simplification  allowed 
by  the  statute  would  be  to  eliminate  the 
requirement  for  equity  value  assessment 
of  vehicles.  However,  the  simple 
deletion  of  the  equity  valuatitin 
provisions  would  raise  a  very  significant 
problem.  It  would  allow  households 
which  possess  substantial  assets   in  the 
form  of  moderately  valuable  excess 
vehicles,  to  become  eligible  for  Program 
benefits.  (Each  vehicle  having  a  fair 
market  value  under  S4,500  would  go 
completely  uncounted,  no  matter  how 
many  vehicles  the  household  owns.]  The 
current  equity  valuation  provisions 
prevent  this  from  occurring 

The  Department  does  not  believe  tha' 
Congress  intended,  in  enacting  the  1991 
amendment,  that  the  rules  be  changed  to 
extend  eligibility  to  households  which 
own  an  excessive  number  of  vehicles 
The  change  was  enacted  as  a  pnrt  of 
legislation  devoted  exclusively  to 
reducing  Program  costs  and 
administrative  complexity  and  to 
im.proving  Program  integrity.  In  enacting 
this  change.  Congress'  only  intent  was 
to  allow  a  simplification  of  the 
Program's  administrative  requirements 
The  equity  test  had  been  retained  m  the 
statute  to  place  a  control  on  households 
owning  excess  vehicles.  The  change  m 
the  statute  provides  the  Department 
with  the  authority  to  develop  an 
alternative  method  for  controllins 
excess  vehicles.  Therefore,  the 
Department  is  proposing  changes  that 
would  both  simplify  administrative 
procedures  and  avoid  extending 
eligibility  to  households  with  excess 
vehiciea. 


To  meet  these  two  objectives,  the 

proposed  rule  would  combine  deletion 
of  the  equity  valuation  requirements 
with  provisions  designed  to  prevent  the 
extension  of  eligibility  to  households 
with  substantia!  resources  in  the  form  of 
excess  vehicles.  The  proposed  rule 
would  make  the  following  provisions 
All  nonexcluded  licensed  vehicles 
would  be  assessed  for  fair  market  value. 
For  each  household,  the  current  fair 
market  value  test  would  be  applied  to: 
(1)  One  hcensed  vehicle  used  for  general 
household  transportation,  and  (2)  any 
licensed  vehicle  used  to  transport 
household  members  to  and  from 
employment  or  training  preparatory  to 
employment,  or  to  seek  employment  in 
compliance  with  job  search 
requirements.  For  these  vehicles,  the 
value  of  any  individual  vehicle  in  excess 
of  $4,500  would  be  counted  as  a 
household  resource.  All  other 
nonexcluded  vehicles  owned  by 
household  members  would  be 
considered  excess  vehicles.  For  all 
excess  vehicles,  the  en'ire  fair  market 
value  would  be  counted  as  a  household 
resource.  The  $4,500  threshold  would  not 
be  considered  for  these  vehicles.  For 
example,  if  a  household  owns  an  exces.s 
licensed  car  with  a  fair  market  value  of 
Sl.OOO,  then  $1,000  would  be  attributed 
to  household  resources. 

One  problem  that  arises  under  the 
current  regulations  is  that  many  vehicles 
which  are  not  ntycessary  to  households 
are  never  actually  counted  as  resources 
Many  unessential  vehicles  are  not 
counted  under  the  fair  market  value  test 
as  they  are  valued  at  less  than  $4,500, 
and  at  the  same  time  they  are  exempt 
from  the  equity  test  The  proposed  rule 
would  address  this  problem  by 
differentiating  between  necessary  and 
unnecessary  (excess)  vehicles.  Under 
the  proposed  rule,  households  owning 
more  than  one  counted  vehicle  would  be 
required  to  provide  information  which 
would  allow  the  State  agency  to 
determine  which  vehicle(s)  should  be 
considered  as  excess  and  which  should 
not.  A  second,  third,  or  fourth  vehicle 
would  be  considered  as  an  excess 
vehicle  unless  the  household  satisfies 
the  State  agency  that  the  vehicle  is 
necexaary  for  general  household 
transportation  or  to  get  to  and  from 
employment  or  employment  training  or 
to  conduct  a  required  job  search.  This 
policy  emphasizes  that  it  is  the 
household's  responsibility  to  provide 
lnform<ition  sufficient  to  allow  the  State 
agency  to  determine  which  valuation 
procedures  should  be  applied  to  a 
particular  vehicle.  (As  described  above, 
for  non-excess  vehicles  the  $4,5<X) 
threshold  is  used,  but  fur  excess 


vehicles  no  threshold  is  used  and  the 
entire  value  is  counted.) 

The  policy  that  it  is  the  responsibility 
of  the  household  to  satisfy  the  State 
agency  that  a  second  {or  any  additional) 
vehicle  should  not  be  considered  as 
excess  would  particularly  affect 
households  which  have  more  counted 
vehicles  than  licensed  drivers.  A  two 
driver,  two  car  household  in  which  at 
least  one  driver  is  employed  probably 
could  satisfy  the  State  agency  that 
neither  car  is  excess.  However,  it  would 
be  more  difficult  for  a  one  driver,  two 
car  household  to  satisfy  the  State 
agency  that  neither  car  is  excess. 

The  proposed  changes  reflect  the 
statutory  provisions  dealing  with  the 
resource  valuation  of  vehicles.  Section 
.=i(g)(l)  of  the  FSA  applies  the  fair  market 
value  test,  including  the  $4,500 

threshold,  to  licensed  vehicles. 

used  for  household  transportation  or 
used  to  obtain  or  continue  emplovnieni 
*   *  *."  In  requiring  a  fair  market 
valuation  of  excess  vehicles  (i  e.,  those 
not  described  in  the  statute)  without  the 
$4,500  threshold,  the  proposed  rule 
would  establish  a  reasonable  standard 
for  the  resource  determination. 

The  proposed  rule  would  replace  the 
current  equity  value  assessment  of 
excess  vehicles  with  a  fair  market  value 
assessment.  This  change  would  simplify 
administrative  requirements 
significantly,  as  eligibility  workers 
would  not  have  to  secure  and  verify 
information  regarding  loans  or  liens  to 
assess  the  value  of  vehicles.  One  value 
standard,  the  fair  market  value,  would 
apply  to  all  nonexcluded  vehicles  At 
the  same  tjme.  the  simplification  would 
not  extend  eligibility  to  households 
which  own  substantial  resources  in 
excess  vehicles. 

The  Department  recognizes  that  these 
changes  would  tighten  eligibility  to  some 
extent.  However,  data  available  from 
Quality  Control  samples  indicate  that 
only  about  one  percent  of  all 
participating  households  own  excess 
vehicles.  The  Department  believes  that, 
as  a  result  of  the  proposed  change,  very 
few  of  these  households  would 
experience  an  increase  in  counted 
resources  sufficient  to  affect  their 
eligibility. 

F.\ eluded  vehicles 

Current  regulations  exclude  from 
consideration  as  resources  any  vehicles 
necessary  for  subsistence  hunting  or 
fishing  [7  CFR  273.8(h)(l)fiv).  The 
proposed  rule  would  limit  this 
exemption  to  households  in  remote  p.irts 
of  .Maska  which  are  dependent  on 
subsistence  hunting  and  fishing.  This 
change  is  consistent  with  the  original 
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intention  of  the  exemption  and  should 
not  place  a  significant  hardship  on  other 
households.  This  proposed  change  is 
based  on  recommendations  made  by  fhf- 
Department's  Task  Forrp  on  FixkJ  Stamp 
Regulatory  Review 

Rental  property 

Current  t-ejjulations  provide  two 
separate  resource  exclusions  which  may 
apply  to  rental  property,  such  as  rental 
homes,  owned  by  applicant  households 
The  first  exclusion  is  for  property  which 
annually  produces  an  income  consistent 
with  its  fair  market  value,  cmmi  if  it  is 
only  used  seasonally.  The  second  of  the 
exclusions  is  for  property  essential  to 
the  employment  of  a  ht^usehold  member 
To  determine  the  eligibility  of 
housfjholds  which  own  rental  property 
i'li<;ibility  workers  must  consicfer  thr 
f)r(jperty  in  Hght  of  both  exclusions 
Plligibility  workers  are  recfuired  first  to 
determine  whether  the  n-nlal  prr?perty 
(jualifies  for  the  exclusion  for  property 
pioddcing  inc:ome  consistent  with  its  f.iir 
market  value  If  it  does  not.  then  the 
eligibility  worker  has  to  determirre 
whether  the  property  i.s  essential  to  (he 
riTiplovment  of  a  hcu.st'hold  nu'mt>er 
(See  7"CFR  273.8(e)  (4)  and  (5)  ) 

The  exclusion  for  property  ess«'ii!ial  to 
the  employment  of  a  household  mcn;>M>r 
is  intended  to  provide  s[hm  lal 
consid(!ration  for  property  such  as  tarni 
l.iiid,  m,ichiner\',  and  loo's.  In  a  bad 
year,  such  property  mny  not  produic 
income  consistent  with  its  fair  m  irket 
value.  Nonetheless,  the  proptTty 
remains  essential  to  employment   and 
the  ability  to  retain  the  proptTty  c.m  be 
the  key  to  the  household's  return  to 
economic  self-sufficiencv.  House  nt 
Representatives  Report  No.  9,5—404  (June 
24,  1977,  p.  89)  on  the  PSA,  stated  that 

such  property  would  lie  excluded, 

thereby  providmg  access  to  the  food 
st.imp  program  to  the  snia!! 
businessman  who  has  fallen  un  hard 
limes  or  has  become  temporarily 
liisabled  with  little  or  no  income  and 
v\ho  would  not  have  to  sell  .ill  of  his 
equipment  in  order  to  bei  onie  eligible 
.Old.  thus,  be  forced  to  become  almost  a 
permanent  ward  of  the  State  s'mplv  in 
order  to  be  able  to  eat  ' 

The  Department  does  not  he!' we  \hM 
(ontal  homes  have  the  same 
rharacteristics  as  farm  land,  maf  iiinery 
ind  tools,  which  justify  the  pxrlnMon  fm 
property  essential  to  emphiympiit  The 
current  provision  allowing  pxctnsion  of 
rental  homes  under  the  provision  for 
|iroper1y  essential  lo  emplcn  merit  opens 
.1  loophole  which  is  subject  to  abiise  For 
example,  a  household  may  rent  a  house 
or  apartment  to  a  relative  for  a  ni»minal 
lee  (not  consistent  with  its  fair  market 
V  alne),  yet  claim  that  the  properly  is 


essential  to  the  em.ployment  of  a 
household  member.  To  prevent  such 
abuse,  the  proposed  rule  would  allov* 
exclusion  of  rental  homes  only  under  the 
provision  for  income  producing 
[iruperty 

This  change  would  affect  only  a  very 
small  number  of  participating 
households  as  few  rental  homes  are 
exempt  l)ecause  they  are  essential  to 
emplovment.  A  recent  study  conducted 
by  the  Department  shows  that  only 
.ibtuif  2.,'i  [lercent  of  all  partirnpating 
households  own  rental  prof>erfy,  mostly 
•ipartnients  in  the  households'  homes. 
.Most  of  these  households  probably 
would  continue  to  ha\'e  therr  rental 
tximes  ex(  luded  under  the  proposed 
rule. 

Exclusions  mandated  under  Federal 
slotutvs 

The  current  regulations  include  lists  of 
types  of  payments  th.nt  are  excluded 
from  consideration  as  restxirces  and 
income  by  express  provision  of  Federal 
statute.  Tliese  lists  appear  in 
§S  273.8(e](n]  and  273,9(c){10).  This 
proposed  rule  would  add  to  these  lists 
exclusions  for  relocating  assistance 
payments  made  to  members  of  the  Hopi 
and  Navajo  Tribes  under  Pub.  L.  9n-3Sl 
jKHStat   1712). 

The  Department  points  out  that  the 
lists  included  in  the  regulations  may  not 
be  ct)mplele.  At  times  the  Department 
does  not  promptly  identify  new 
excludable  payments,  and  some  time 
may  pass  before  the  exclusion  is 
explicitly  recognized  in  the  regulations. 
To  allow  for  more  prompt  exclusion  of 
such  payments,  the  Depcnrtment  has 
used  non-regulatory  means  (such  as 
memoranda)  for  instructing  State 
agencies  regardinrt  exclusions  that  must 
be  allowed.  The  Department  will 
continue  to  inform  State  agencies 
regarding  these  exclusions  by  expedient 
methods,  and  will  subsequently  address 
them  in  the  rcg'jlnlions.  The  proposed 
rule  would  change  the  language 
introducing  the  list  of  payments 
excluded  as  resources  under  Federal 
statutes  to  make  it  clear  that  the  list 
may  not  be  complete.  The  current 
regulatory  language  intro<iucing  the  list 
of  payments  excluded  as  income  is 
iilready  consistent  with  fh.s  policy 

Treatment  of  certain  assistance 
payments 

Current  regulations  categorize  income 
into  two  categories.  earriMi  and 
iinrarnvd.  Households  are  allowed  to 
deduct  18  percent  of  then  earned  income 
lo  compensate  for  faxes,  other 
mandatory  deductions  from  wages,  and 
work  expenses.  There  is  no  comparable 


deduction  for  unearnfHi  incTrnw"  (See  7 
CFR273.9(d|(2l! 

With  one  exct?pti(in.  a'!  rKirrexrludeti 
public  and  genera!  assis^anrp  p.i\  "lerits 
are  considcrrd  imearried  inror-iP  .'rdi'r 
the  current  regulations  TTie  ex'-eption  is 
that  assistance  payments  in  programs 
that  require  work  as  a  condition  of 
eligibility  without  compensation  other 
than  the  assistance  payments 
themselves  are  considered  earned 
income.  This  exception  for  assistance  in 
"workfare"  type  programs  allows 
households  to  use  the  18  percent  earned 
income  deduction  on  their  assistance 
payments. 

In  this  rule,  the  Department  is 
proposing  to  do  away  with  this 
exception.  Assistance  payments  to 
households  required  lo  meet  work 
requirements,  without  additional 
compensation,  would  be  considered  as 
unearned  income,  as  are  other        "^ 
assistance  payments.  As  unearned 
income,  the  18  percent  deduction  would 
not  lie  provided  for  such  payments. 

This  proposed  change  is  consistent 
with  the  provisions  of  the  Community 
Work  Experience  Program  (CWEP) 
CWEP  is  the  workfare- type  program 
which  State  agencies  may  establish  for 
recipients  of  Aid  to  Families  with 
Dependent  Children  (AFDC).  The  CWRP 
regulations,  at  45  CFR  238.20(d) 
(published  at  47  FR  5683).  states  that, 
"Nothing  in  section  409  of  the  Act.  nor  in 
this  part  shall  be  construed  as 
authorizing  the  payment  of  AFDC  as 
compensation  for  work  performed."  This 
is  to  say  that  the  AFDC  payments  are 
not  to  be  considered  as  income  earned 
through  the  work  performed.  Because  of 
the  interrelationship  between  the  Food 
Stamp  Program  and  AFDC  and 
consequently  CWEP.  it  is  important  that 
the  regulations  for  the  programs  be 
consistent.  (The  Department  issued  final 
regulations  for  the  Food  Stamp  Optional 
Workfare  Piogram  on  October  fl,  1982,  at 
47  W.  44692,  which  were  designed  lo 
facilitate  coordination  with  CWEP.) 

The  18  percent  earned  income 
deduction  is  provided  to  compensate  for 
certain  work  related  expenses,  such  as 
the  mandatory  deductions  from  pay 
checks  for  income  taxes,  social  security, 
and  ttif  like    These  work  related 
expers.  ,  ,H'e  not  dpplirable  10 
assistance  puymeiits  connected  with 
workfare.  In  addition,  most  workfare 
programs,  like  CWEP,  provide  some 
reimbursement  for  certain  work  related 
exp>ense».  such  as  equipment  and 
transportation  costs.  Clearly,  a 
deduction  to  compensate  for  costs 
which  are  reimbursed  is  not  warranted 
As  a  result,  the  rationale  for  the  earned 
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income  deduction  does  not  apply  to  such 
assistance  payments. 

Another  reason  for  the  proposed 
change  is  that  the  current  rule  has 
tended  to  equalize  the  desirability  of 
gainful  employment  and  workfare.  by 
allowing  the  18  percent  earned  income 
deduction  on  both  employment  income 
and  workfare  related  assistance. 
However,  the  Department's  policy  is  to 
encourage  participants  to  find  gainful 
employment,  not  to  promote  workfare  in 
lieu  of  employment. 

Treatment  of  certain  educational  grants 

Educational  grants,  to  the  extent  they 
are  used  for  tuition  and  mandatory 
school  fees,  are  excluded  from 
consideration  as  income  under  current 
rules  (7  CFR  273.9(c)(3)).  To  be  excluded, 
such  grants  must  be  used  at  institutions 
of  higher  education  or  school  at  any 
level  for  the  mentally  or  physically 
handicapped.  Other  portions  of 
educational  grants  may  be  excluded  if 
they  are  reimbursements  specifically 
earmarked  by  the  grantor  agency  for 
educational  expenses,  such  as  books  or 
travel  (7  CFR  273.9(c)(5)(iv)).  In  no  case 
are  portions  of  grants  used  or  earmarked 
for  normal  living  expenses,  such  as  room 
and  board,  clothing,  or  food,  to  be 
excluded. 

Since  these  provisions  were  first 
included  in  regulations,  on  October  17. 
1978,  the  identity  of  the  "grantor 
agency"  m  the  Basic  Educational 
Opportunity  Grants  Program  has  been 
disputed.  More  recently  known  as  the 
Pell  Grants  Program,  this  Program  is 
authorized  under  the  Higher  Education 
Act  of  196.5,  as  amended.  The  Program  is 
administered  by  the  United  States 
Department  of  Education  (ED),  which 
processes  applications  and  determines 
the  eligibility  of  grant  applicants.  Under 
pertinent  Federal  statutory  (20  U.S.C. 
1070a)  and  regulatory  (34  CFR  Part  390) 
provisions  it  is  clear  that  ED  is  the 
grantor  agency  in  the  Pell  Grants 
Program.  As  such.  ED  may  earmark  any 
portions  of  grants  which  may  be 
excluded  as  reimbursement  for 
educational  expenses.  The  Department 
understands  that  ED  normally  does  not 
specifically  earmark  portions  of  Pell 
Grants  for  books,  travel,  transportation, 
or  other  expenses.  Under  the  Food 
Stamp  regulations,  therefore,  the  rule  is 
that  excludable  reimbursements  or 
allowance  for  such  expenses  are  not 
normally  provided  throught  the  Pel! 
Grants  Program.  To  resolve  any 
question  and  to  make  Food  Stamp 
Program  Policy  clear,  this  proposed  rule 
would  explain  that  ED  is  the  grantor 
agency  with  sole  authority  for 
earmarking  portions  of  Pell  Grants  to  be 
excluded  as  reimbursements  for 


educational  expenses  such  as  books. 
travel,  or  transportation.  Portions  of  Pell 
Grants  used  for  tuition  and  other 
mandatory  school  fees  would  continue 
to  be  excluded  under  7  CFR  273.9(c)(3). 

Comments 

The  Department  encourages 
interested  parties  to  submit  comments 
and  recommendations  regarding  the 
changes  discussed  in  this  preamble,  as 
well  as  other  aspects  of  the  resource 
and  financial  eligibility  criteria.  The 
Department  is  particularly  interested  in 
receiving  comments  which  discuss  the 
issues  of  administrative  feasibility. 
Program  costs  or  savings,  and  potential 
effects  of  changes. 

Implementation 

State  agencies  would  be  required  to 

begin  impU-monting  all  of  the  provisions 
in  this  rule  within  120  days  of 
publication  of  the  final  rule.  Following 
the  end  of  the  120  day  period,  each  new 
certification  and  recertification  would 
have  to  be  done  in  accordance  with  the 
new  requirements. 

Index 

List  of  Subjects 

7  CFR  Part  272 

Alaska,  Civil  rights.  Food  stamps, 
Grant  programs-social  programs. 
Reporting  and  recordkeeping 
requirements. 

-  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens,  Claims,  Food  stamps. 
Fraud,  Grant  programs-social  programs. 
Penalities,  Reporting  and  recordkeeping 
requirements.  Social  security.  Students. 

Accordingly,  the  Department  proposes 
that  7  CFR  Parts  272  and  273  be 
amended  as  follows: 

PART  272-REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

1.  In  §  272.1.  a  new  paragraph  (g){51) 
is  added  as  follows. 

§  272.1     General  terms  and  conditions. 

(g)  Implementation.  *  *  * 

(51)  The  resource  and  income 
eligibility  provisions  of  Amendment  No. 
231  shall  be  effective  no  later  than  120 

days  following  publication  of  the  final 
rule. 

*  •  •  ■  • 

2  In  §  272  8,  a  new  sentence  is  added 
to  the  end  of  paragraph  (i),  as  follows. 

§  272.8     Procedures  for  program 
administration  In  Alaska. 


(i)  Resources.  *  *  *  In  those  areas  of 
Alaska  where  access  to  food  stores  is 
extremely  difficult,  the  value  of  vehicles 
necessary  for  subsistence  hunting  and 
fishing  shall  not  be  counted  as  a 
household  resource. 


PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

3.  In  §  273.8: 

a.  Paragraph  (e)(4)  is  amended  by 
adding  a  new  sentence  at  the  end  of  the 
paragraph; 

b.  Paragraph  (e)(5)  is  amended  by 
removing  the  words  "and  rental  homes", 
and  by  placing  a  period  after  the  words 
"household  member"  and  removing  the 
subsequent  words; 

c.  Paragraph  (e)(ll)  is  amended  by 
removing  from  the  second  sentence  the 
words  "the  current  listing  of  and 
adding  in  leu  thereof  the  words  "a  listing 
of  some".  In  addition,  a  new  paragraph 
(e)(ll)(xi)  is  added: 

d.  paragraph  (h)(1)  is  amended  by 
removing  paragraph  (iv)  and 
redesignating  paragraphs  (v)  and  (vi)  as 
(iv)  and  (v),  respectively; 

e.  Paragraph  (h)(2)  is  amended  by 
removing  the  reference  to  "(v)"  and 
inserting  in  its  place  "(iv)"; 

f.  Paragraph  (h)(3)  is  revised;  and 

g.  Paragraphs  (h)(4),  (5),  and  (6)  are 
removed. 

The  additions  and  revisions  are  set 
forth  as  follows: 

§  273.8    Resource  eligibility  standards. 

***** 

(e)  Exclusions  from  resources.  '    '    ' 
(4)  *   *   *  Such  property  shall  include 
rental  homes  and  vacation  homes. 

***** 

(11)  *  *  * 

(xi)  Payments  of  relocation  assistance 
to  members  of  the  Navajo  and  Hopi 
Tribes  under  Pub.  L  93-531. 

***** 

(h)  Handling  of  licensed  vehicles. 

•   *   * 

(3)  Licensed  vehicles  not  excluded 
under  paragraphs  (h)  (1)  and  (2)  of  this 
section  shall  be  counted  as  household 
resources  as  follows; 

(i)  One  licensed  vehicle  used  for 
general  household  transportation  and 
other  vehicles  necessary  to  transport 
household  members  to  and  from 
employment  or  training  or  education 
preparatory  to  employment,  or  to  seek 
employment  in  compliance  with  job 
search  criteria,  shall  be  evaluated 
individually  for  fair  market  value.  That 
portion  of  the  value  which  exceeds 
$4,500  shall  be  attributed  in  full  toward 
the  household's  resource  level. 


Sf  273.9    lnc« 
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regardless  of  any  encumbranres  on  the 
vehicle.  For  example,  a  hotisehold 
nwijing  an  automobile  (lescnhpci  .n  the 
first  sentence  of  fhfs  paragrajih  vviih  ,) 
fdir  market  value  of  S5.,'i<X)  shdl!  h.ive 
51,000  applied  toward  its  resnnrce  level 
.Ai'V  value  in  excess  of  $4..500  shall  be 
a'tnbiited  to  the  households  rr-uiu.-re 
level,  regardless  of  the  amount  of  the 
household's  in\estmeiit  iii  th('  vehicle. 
Each  of  these  vehicles  shall  be 
appraised  individually.  The  fair  market 
Vdiue  of  two  or  more  of  these  vehicles 
sl;.ili  not  be  added  together  to  reach  a 
ioUil  fair  market  value  in  e.vcess  uf 
$4..5U0. 

(li)  The  entire  fair  market  value  of  any 
licensed  vehicle  not  e.xt.luded  under 
paragraph  [h)(I)  or  \\\][2]  of  this  section 
and  not  described  in  the  first  sentence 
of  paragraph  (h)(3)(i)  of  this  section 
shall  be  counted  as  n  household 
resource. 

•         *         * 

•I.  In  §  273.9: 

a.  Paragraph  (b)(l)(i)  is  amended  by 

removing  the  second  and  third 
sentences. 

b.  Paragraph  (b)(2](i)  is  amended  by 
placing  a  period  following  the  words 
"other  assistance  programs  ba.sed  ihi 
need",  removing  the  words  "exrept  as 
provided  in  paragraph  (hH])(iJ  of  this 
section",  and  adding  a  new  sentence  in 
lieu  thereof. 

c.  Paragraph  (c)[5)()v)  is  amended  by 
adding  a  new  sentence  at  the  (Tk]  of  ihe 
paragraph. 

d.  Paragraph  (c)(10j  is  aniendi'd  by 
.idding  a  new  paragraph  (c.KlOKxi). 

The  revisions  read  as  follows: 

!?  273.9     Income  and  deductions 

\h]  Dr^wition  i)f  incomp.  '    '    ' 

[2)'    •    ' 

(i)  ■    ■    *  Assistance  p.ivirients  t.-e;n 
programs  which  require,  as  ,)  condilion 
of  eligibility,  the  actual  performance  of 
work  without  compensation  other  than 
the  assistance  payments  themselves, 
shall  be  considered  unearned  income. 

(( )  Income  exclusions.  '  *  * 

(51  y    * 

(iv]  '    *    *  As  the  jiraiitoi  agency,  the 
L'nited  States  Department  of  F.dncUion 
shall  have  sole  responsiliility  foj- 
determining  or  earmarking  v\  h.it 
portions  of  grants  made  avaii.ihle  under 
the  Higher  Education  .•\(  t  of  l^HS.  as 
amended,  are  reimbiirsen-ents  which 

may  be  excluded  under  this  paragraph. 
***** 

(10)  •    *    * 

(\i]  Payments  of  reloc.ition  .issistance 
lo  Navajos  and  Hopis  under  P'.,h  1,  9.V 
:)31. 


(91  Sti.l  EI58.  7  L'.S.C.  2mi-202ii) 
(Catalog  of  Federal  Do.niebtic  AXsbibtance 
Programs  No  10.,i51,  Food  Stamps) 

Oaied:  NovemlxT  16.  ^^R2. 
Robert  E.  Leurd, 

\---<:H-:a'.f'  Aiiministrator. 

■  H  I),.     rt.-:i'-.i-  Fici  n-lS-82  8:«iim| 
BILLING  CODE  3410-30-M 

Agricultural  Marketing  Service 
7CFR  Part  1065 

Milk  in  the  Nebraska— Western  Iowa 
Marketing  Area;  Proposed  Temporary 
Revision  of  Shipping  and  Diversion 
Limitation  Percentages 

agency:  .Xgricultural  Marketing  Service. 

rsi3.\ 

ACTION;  Proposed  temporary  revision  of 
rule. 

summary:  This  notice  invites  written 
(  o  nnients  on  a  proposal  to  temporarily 
relax  certain  pooling  provisions  of  the 
Nebraska-Western  Iowa  Federal  milk 
order.  The  proposed  action  would  relax 
for  December  1982  through  March  )fW3  a 
portion  of  the  pooling  standards  for 
supply  plants  and  the  limit  on  how  much 
milk  not  nee  ded  for  fluid  (bottling)  use 
may  be  moved  directly  from  farms  to 
nonpool  manufacturing  plants  and  still 
be  priced  under  (he  order.  The  action 
was  requested  by  a  cor>p>erative 
association  representing  a  substantial 
number  of  producers  supplying  the 
market  in  ortier  to  prevent  uneconomic 
movt'.uents  of  milk. 

DATE.  Ci.r^ments  nre  due  not  later  than 
.\'urri:her26.  1962. 
ADORESS:  Commt'nls  (two  copies) 
should  be  Med  with  the  Hearing  Clerk, 
Room  1077,  South  Buildmg,  U.S. 
i'epartment  of  .'\anrull;:re.  Washington. 
DC.  20250, 

FOR  FURTHER  INFORMATION  CONTACT: 

Maurice  M.  Mart;n.  M  irki>t:r!g 
Specialist.  Dai.'-y  Division.  L'.S. 
Department  of  Agrir  ilture.  Washington. 
n  C   202'<l  (202:  44''^~18:t 
SUPPLEMENTARY  INFORMATION:  This 

proposed  action  has  l>e»-n  reviewed 
under  (SD.A  procedures  established  to 
or;   >   '•■1!  Executive  Order  12291  and 
has  t'cen  ch'ss'f'cd  as  ,t  ■ron-major" 
a(.lion. 

It  has  bet'ii  deJerr     vvl  i!  dl  any  need 
for  suspending  re-tairi  nrcvision.s  of  the 
order  on  an  emergeiey  basis  precludes 
following  rertam  rev  rw  procedures  set 
forth  in  Executive  Ortier  12231.  Such 
procedures  would  require  that  !h;s 
document  be  submitted  for  rcvu'w  to  Ihe 
Office  of  Management  and  Budget  at 
least  10  dav^  prior  to  its  puMirafion  in 
the  Federal  Regi.ster.  However,  this 


would  .lot  pe'T"il  the  ciimp',r't:;;'n  uf  the 
requireii  prucedures  In  time  !•■  give 
inten?sted  parties  timely  notice  thai  the 
shipping  requirements  for  pool  supply 
plants  and  the  limits  on  the  amount  of 
milk  that  may  be  moved  directly  from 
producer  farms  to  r.onnoel 
manufactunng  plants  for  I)«  rer.i'.xr  1982 
would  be  modified  The  Ki'al  request 
for  this  action  wns  r>  (  ei ,  r,l  November 
2.1982. 

It  has  also  been  detemi-ned  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substarrtial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

Notice  is  hereby  given  that,  pursuant 
lo  the  pro\'isions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601  et  seq).  and  the 
provisions  of  §§  1065.7(b)(3)  and 
1065.13(d)(4)  of  the  order,  the  temporarj' 
revision  of  certain  provisions  of  the 
order  regulating  the  handling  of  milk  in 
the  Nebraska- Western  Iowa  marketing 
area  is  being  considered  for  the  months 
of  December  1982  through  March  19B3. 

All  persons  who  desire  lo  submit 
written  data,  views  or  arguments  about 
the  proposed  revision  should  send  two 
copies  of  their  views  to  the  Hearing 
Clerk,  Room  1077.  South  Building,  U.S. 
Department  of  Agriculture.  Washington. 
DC.  20250  not  later  than  November  26, 
1982.  The  period  for  filing  comments  is 
limited  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 
the  required  procedures  and  include 
December  1982  in  the  temporary 
revision  period. 

The  comments  that  are  sent  will  bo 
made  available  for  public  inspection  in 
the  Hearing^ Clerk's  office  during  normal 
business  hours  (7  CFR  1.27(b)). 

The  provisions  proposed  to  be  revised 
are  (1)  the  shipping  percentages  for 
supply  plants  as  set  forth  in  §  10rx'j.7(bJ 
and  (2)  the  diversion  limitation 
percentages  as  set  forth  in  §  1065  13(d) 
that  are  applicable  during  the  months  of 
December  1982  through  March  1983.  The 
specific  revisions  (1)  would  decrease  the 
supply  plant  shipping  percentnges  10 
percentage  points  from  the  present  40 
percent  to  30  percent  during  each 
respective  month  and  (2)  would  increase 
the  diversion  limitation  percentages  10 
percentage  points  from  the  present  40 
percent  to  50  percent  during  each 
respective  month. 

Pursuant  to  the  provisions  of 
§  1065.7(b)(3),  the  supply  plant  shipping 
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percentages  as  set  forth  in  §  1065.7(b) 
and  pursuant  to  the  provisions  of 
§  1065.13(d)(4).  the  diversion  limitation 
percentages  as  set  forth  in  §  1065.13(d) 
(2)  and  (3)  may  be  increased  or 
decreased  up  to  20  percentage  points 
dunng  any  month  to  encourage 
additional  needed  milk  shipments  to 
pool  distributing  plants  or  to  prevent 
uneconomic  shipments  merely  for  the 
Durpose  of  assuring  that  dairy  farmers 
will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

Associated  Milk  Producers,  Inc..  a 
cooperative  association  which 
represents  producers  supplying  the 
Nebraska-Western  Iowa  market, 
requested  that  during  the  period  of 
December  1982  through  March  1983,  the 
pool  supply  plant  shipping  percentages 
be  reduced  10  percentage  points.  Also, 
the  cooperative  requested  that  for  the 
same  period  the  percentage  of  allowable 
diversions  be  increased  10  percentage 
points. 

The  cooperative  states  that  beginning 
in  December  the  present  pooling 
provisions  in  question  will  not 
accommodate  the  efficient  pooling  of  the 
milk  of  some  of  its  members  who  are 
regularly  associated  with  the  market. 
The  cooperative  indicates  that  this  is 
because  of  the  present  buildup  in  the 
market's  milk  supplies  due  to  a 
substantial  increase  in  producer 
deliveries  while  Class  I  sales  are  down. 
It  states  that  market  data  indicate  that 
producer  deliveries  for  January- 
September  1982  were  up  2.5  percent 
from  the  already  high  levels  of  the  same 
period  a  year  ago  while  Class  I  sales 
were  down  1.5  percent.  The  cooperative 
asserts  that  this  marketing  situation  will 
continue  at  least  through  March  1983. 
Because  of  the  market's  changed  supply 
situation,  the  cooperative  contends  that 
relaxation  of  the  pool  supply  plant 
shipping  percentage  and  the  diversion 
limits  will  be  needed  beginning  in 
December  to  prevent  unnecessary  and 
uneconomic  movements  of  milk. 

Therefore,  it  may  be  appropriate  to 
reduce  the  aforementioned  pooling 
provisions  for  the  months  of  December 
1982  through  March  1983  to  prevent 
uneconomic  shipm.ents  of  milk. 

List  of  Subjects  in  7  CFR  Part  1065 

Milk  Marketing  Orders.  Milk.  Dairy 
Products. 

Signed  at  Washington,  D.C.,  on  November 
16,  1982.  . 

W.  H.  Blanchard,  I 

Acting  Director,  Dairy  Division. 

|FR  Doc  8;-31-i,:h  F  :.>d  n-18-«2;  8:45  ami 
BILUMQ  CODE  3410-02-M 


CIVIL  AERONAUTICS  BOARD 


IIMI 


14  CFR  Parts  252  and  253 

[Economic  Regs.  Docket  41009.  EDR-449I 

Smoking  Aboard  Aircraft  and  Notice  of 
Terms  of  Contract  of  Carriage 

Dated;  September  27.  1982. 
AQENCV:  Civil  Aeronautics  Board. 
ACTION:  .Notice  of  proposed  rulemaking. 

summary:  The  CAB  proposes  to  require 
a  notice  on  airline  tickets  advising 
passengers  of  their  right  to  a  seat  in  a 
non-smoking  section.  The  notice  is 
issued  at  the  Board's  initiative,  in 
connection  with  its  proceeding  to 
establish  rules  for  notice  to  be  given  on 
carrier's  tickets. 

DATES:  Comments  by:  December  20, 
1982. 

Comments  and  other  relevant 
information  received  after  this  date  will 
be  considered  by  the  Board  only  to  the 
extent  practicable. 

Requests  to  be  put  on  the  Service  List: 
November  29.  1982. 

The  Docket  Section  prepares  the 
Service  List  and  sends  it  to  each  person 
listed  on  it,  who  then  serves  comments 
on  others  on  the  list. 

ADDRESSES:  Twenty  copies  of  comments 
should  be  sent  to  Docket  41009,  Civil 
Aeronautics  Board.  1825  Connecticut 
Avenue.  NW..  Washington,  D.C.  20428. 
Individuals  may  submit  their  views  as 
consumers  without  filing  multiple 
copies.  Comments  may  be  examined  in 
Room  711,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  NW.,  Washington, 
DC  as  soon  as  they  are  received. 
FOR  FURTHER  INFORMATION  CONTACT. 

Richard  B.  Dyson,  Associate  General 
Counsel,  or  [oseph  A.  Brooks,  Office  of 
the  General  Counsel,  Civil  Aeronautics 
Board.  1825  Connecticut  Avenue,  NW., 
Washington.  D.C  20428;  202-673-5442. 
SUPPLEMENTARY  INFORMATION:  By  ER- 
1302,  issued  today,  the  Board  has 
established  rules"  14  CFR  Part  253,  for 
the  notice  that  air  carriers  must  provide 
on  their  tickets  for  domestic  air 
transportation  concerning  contract 
terms  incorporated  by  reference.  Under 
Part  253  certain  specified  terms  must 
have  their  salient  features  stated  on  the 
tickets.  Terms  of  this  type  fall  into  two 
categories:  (1)  Those  relating  to 
restrictions  on  refunds  or  rights  of  the 
carrier  to  raise  the  price,  and  (2)  those 
where  ticket  notice  is  required  by  other 
parts  of  the  Board's  regulations.  Viz., 
Part  250,  Oversales  (denied  boarding 
compensation)  and  Part  254,  Domestic 
Baggage  Liability. 

The  purpose  of  this  notice  is  to  seek 
comment  on  whether  to  include  the 


smoking  rules  (14  CFR  Part  252)  among 
those  of  which  the  carriers  should  give 
notice  on  tickets.  It  would  be  possible 
for  a  sentence  stating  passengers'  rights 
to  a  non-smoking  seat  to  appear  on  the 
tickets.  Alternatively,  smoking  could 
simply  be  included  on  the  list  of  subjects 
on  which  tickets  advise  passengers  that 
they  may  obtain  information  from  their 
ticket  source. 

The  argument  in  favor  of  including  a 
notice  regarding  smoking  rules  is  that  it 
is  an  important  subject  for  many 
travelers,  and  some  may  benefit  from 
advance  notice  as  to  their  rights. 
Opposing  arguments  are  the  cost  of 
including  the  notice  on  tickets:  the 
possible  obscuring  of  the  existing 
required  information  by  including  yet 
more;  and  the  fact  that  most  travelers 
are  generally  aware  of  the  rules,  since 
their  administration  by  the  airlines  is 
highly  visible. 


List  of  Subjects 

14  CFR  Part  252 

Air  carriers.  Consumer  protection. 
Smoking. 

14  CFR  Part  253 

Advertising,  Air  carriers,  Air 
transportation.  Claims,  Consumer 
protection.  Law,  Travel. 

PART  252— (AMENDED] 

Accordingly,  the  CAB  proposes  to 
amend  14  CFR  Part  252,  Smoking 
Aboard  Aircraft,  by  adding  a  new 
I  252.5  to  read  as  follows: 

§  252.5    Ticket  notice. 

Air  carriers  shall  include  the  following 
notice  on  or  with  their  tickets;  "Every 
passenger  who  meets  the  airline's 
check-in  requirements  has  a  right  to  a 
seat  in  a  non-smoking  section." 

Alternative  Proposal 

PART  253— (AMENDED] 

In  14  CFR  Part  253,  Notice  of  Terms  of 
Contract  of  Carriage,  §  253.5(b)(4)  would 
be  revised  to  read; 

§  253.5    Notice  of  incorporated  terms. 

♦  •         •         •         • 

(b)  •  *  • 

(4)  Rules  about  reconfirmation  of 
reservations,  check-in  times,  refusal  to 
carry,  and  smoking. 

•  *         •         *         • 

(Sees.  204,  404,  407,  411,  416.  Pub.  L.  85-726.  as 
amended.  72  Slat.  743.  760,  766.  769  771  49 
U.S.C.  1324,  1374,  1377,  1381,  1386) 


Federal  Register  /  Vol.  47.  No.  224  /  Friday.  November  19,  1982  /  Proposed  Rules 


52191 


By  the  Civil  Aeronautics  Board. 
Phyllis  T.  Kay  lor. 

Secretary. 

|FR  Dcx;  82-31684  Filed  ll-18-8i  8.45  am| 
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14  CFR  Part  253 

(Economic  Reg.  Docket  40772,  EDR-444c) 

Notice  of  Terms  of  Contract  of 
Carriage 

Dated:  September  27, 1982. 
AGENCY:  Civil  Aeronautics  Board. 
action:  Supplemental  notice  of 
proposed  rulemaking. 

summary:  The  CAB  has  adopted  mles, 
applicable  to  large-aircraft  operations 
and  flight  connecting  with  them, 
specifying  disclosures  to  be  made  to 
passengers  if  terms  of  the  contract  of 
carriage  are  incorporated  by  reference. 
This  notice  of  proposed  rulemaking 
proposes  to  extend  the  applicability  of 
those  rules  to  all  direct  air  carriers 
(other  than  on-demand  air  taxi 
operators)  regardless  of  the  size  of 
aircraft  used  or  whether  they  interline 
with  other  airlines.  The  Board 
tentatively  finds  that  this  extension 
would  benefit  passengers  and  would 
help  to  ensure  a  continuous  and 
convenient  system  of  air  service  for  both 
large  and  small  communities  throughout 
the  United  States. 

DATES:  Comments  by:  December  8,  1982. 
Reply  comments  by:  December  20,  1982. 

Comments  and  other  relevant 
information  received  after  these  dates 
will  be  considered  by  the  Board  only  to 
the  extent  practicable. 

Requests  to  be  put  on  the  Service  List: 
November  29, 1982.  The  Docket  Section 
prepares  the  Ser\'ice  List  and  sends  it  to 
each  person  listed  on  it,  who  then  serves 
comments  on  others  on  the  list. 
ADDRESSES:  Twenty  copies  of  comments 
should  be  sent  to  Docket  40772,  Civil 
Aeronautics  Board,  1825  Connecticut 
Avenue,  NW.,  Washington,  D.C.  20428. 
Individuals  may  submit  their  views  as 
consumers  without  filing  multiple 
copies.  Comments  may  be  examined  in 
Room  711,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue.  NW,,  Washington. 
DC  soon  as  they  are  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Dyson.  Associate  General 
Counsel,  Rules  &  Legislation,  or  Joseph 
A.  Brooks,  Office  of  the  General 
Counsel,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  NW.,  Washington, 
D.C.  20428;  (202)  673-5442, 
SUPPLEMENTARY  INFORMATION:  By  a 
final  rule  CER-1302  issued  today,  the 
Board  adopted  requirements  for  notice 


that  airlines  must  give  to  passengers  if 
terms  are  incorporated  by  reference  in 
the  contract  of  carriage  (14  CFR  Part 
253).  The  rule  requires  that  airlines 
proved  free  copies  of  the  contract  to 
passengers  upon  request.  That  rule  is 
applicable  to  all  airline  operations  with 
aircraft  with  a  passenger  capacity  of  60 
seats  or  more,  and  to  flight  segments 
with  smaller  aircraft  that  connect  on  one 
ticket  with  a  large-aircraft  segment. 

In  that  rulemaking,  several 
commenters,  including  smaller-aircraft 
operators  and  several  States,  asked  that 
the  rule  be  made  applicable  to  all 
scheduled  operations  with  aircraft  of 
any  size.  Those  commenters  stated  that 
there  should  be  uniformity  of  disclosure 
throughout  the  county  and  on  ail 
scheduled  airline  operations.  Small 
communities  especially  would  be  put  at 
a  disadvantage  if  those  airlines  are  not 
required  by  rule  to  disclose  terms  of 
their  contract,  the  commenters  argued, 
since  they  are  served  primarily  by 
airlines  with  small  aircraft,  and  often 
have  travelers  for  only  one  segment  of  a 
carrier's  trip. 

The  Regional  Airline  Association 
(RAA),  repesenting  small-aircraft 
operators,  commented  that  it  would  not 
be  feasible  for  commuters  to  comply 
with  separate  notice  requirements,  such 
as  those  required  by  the  States,  for  on- 
line traffic,  and  with  those  required  by 
the  Board  for  interline  traffic.  RAA 
further  commented  that  such  a  system 
could  be  confusing  to  passengers  if 
different  notice  standards  applied  on  the 
same  trip,  depending  on  which  airline 
wrote  the  ticket  for  which  segment. 

The  Board  could  not  immediately 
adopt  RAA's  suggested  in  the  final  rule 
on  disclosure  requirements,  since  the 
original  proposal  had  not  included  such 
an  extension  of  applicability.  The 
operations  that  would  be  covered  by  an 
extension  of  the  rule  have  been  exempt 
from  the  filing  of  tariffs  and  have  thus 
been  subject  to  State  regulation  in  this 
area.  The  States,  however,  ha\e  not  in 
general  exercised  this  authority,  and  in 
fact  the  State  commenters  generally 
supported  this  extension  of  a  uniform 
Federal  rule. 

L'pon  re\  iew  of  the  comments  to  the 
original  proposal,  the  Board  is  proposing 
to  extend  the  applicability  of  the  rule  to 
all  commuter  and  certificated  scheduled 
passenger  operations,  regardless  of 
aircraft  size.  The  Board  tentatively  finds 
that  this  extension  would  benefit 
passengers  and  would  help  to  ensure  a 
continuous  and  convenu^r.t  system  of  air 
service  for  both  large  and  small 
communities  throughout  the  United 
States.  The  extension  would  make 
compliance  with  rule  more  practical  and 


efficient  for  the  airlines  and  would  be 
easier  for  passengers  to  understand. 

Expedited  Comment  Period 

Because  of  the  need  b>  the  airlines  to 
complete  their  plans  for  the  ticketing 
process  when  tariffs  expire  on  January 
1.  1983.  this  rulemaking  will  be 
processed  on  an  expedited  basis 
Comments  will  be  due  20  days  after 
publication  in  the  Federal  Register,  with 
reply  comments  due  10  days  after  that 
date,  for  a  total  30-dri\  comment  period. 

Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b),  as 
added  by  the  Regulatory  Flexibihty  Act. 
Pub.  L.  96-354,  the  Board  certifies  thai 
none  of  the  proposed  changes  will,  if 
adopted,  ha\'p  a  significLint  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  would  affect  small 
carriers  in  their  non-interline  operations. 
Almost  all  of  these  small  carriers 
pro\  )de  interline  service  as  the  major 
part  of  their  operations,  which  is  already 
covered  by  the  rule.  For  example, 
approximately  70  percent  of  commuter 
carrier  traffic,  according  to  the  RAA.  is 
interline.  Thus,  only  a  smaller  part  of 
their  traffic  would  be  affected  by  this 
proposed  rule. 

List  of  Subject  in  14  CFR  Part  253 

Advertising,  Air  carriers.  Air 
transportation.  Claims,  Consumer 
protection.  Law,  Travel. 

Proposed  Rule 

PART  253— i  AMENDED  J 

The  Civil  Aeronautics  Board  proposes 
to  revise  14  CFR  Part  253,  Notice  of 
Terms  of  Contract  of  Carriage,  as 
follows: 

Section  253.2,  Applicability,  would  be 
revised  to  read: 

§  253.2    Applicability. 

This  rule  applies  to  all  direct  air 
carriers  with  respect  to  their  scheduled 
passenger  air  service  in  interstate  and 
overseas  air  transportation.  It  applies  to 
all  contracts  with  passengers  for 
carriage  in  such  air  transportation  by 
those  air  carriers  that  incorporate  terms 
by  reference. 

[Sees.  204.  404.  411.  Pub.  L  85-726,  as 
amended,  72  Stat.  743.  760,  769:  49  U.S.C. 
1324,  1374,  1381) 

By  the  Civil  Aeronautics  Board. 
Phyllis  T.  Kaylof , 
Secretary. 

(KK  Doc  K-aibBR  Klled  11-10-82:  «4S  •m| 
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FEDERAL  TRADE  COMMISSION 

leCFRPart  13 

(File  No.  772  30501 

MIB,  Inc.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Tradn  Commission. 
action:  Proposed  Consent  Agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require  a 
Westwood,  Mass.  non-profit  medical 
reporting  agency,  among  other  things,  to 
cease  reporting  that  a  code  in  a 
consumer's  file  has  been  cancelled  or 
deleted,  except  to  report  the 
cancellation  or  deletion  to  a  pprs(}n  who 
was  previously  informed  of  the  code's 
existence.  The  order  would  prohibit  the 
firm  from  conditioning  the  release  of 
information  to  a  consumer  on  his/her 
execution  of  a  waiver  of  claims  against 
the  firm  and  from  representing  to 
consumers  that  their  statements 
concerning  disputed  items  be  limited  to 
TOO  words  or  less,  unless  at  the  same 
time,  the  firm  offers  to  assist  the 
consumer  in  preparing  the  statement. 
Additionally,  the  firm  would  be  required 
to  ti.mely  reinvestigate  duspuled 
mformation;  contact,  where  possible,  the 
source(s)  of  disputed  information  or 
other  persons  identified  by  the 
consumer  who  may  possess  information 
relevant  to  the  challer.sed  ddta  and 
modify  Its  files  accordingly 
date:  Comm.ents  must  be  received  on  or 
before  January  18,  1983. 
ADDRESS:  Comments  should  be  directed 
to;  Office  of  the  Secretary.  i-TC/S. 
Washington.  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  P.  McDonough.  Federal  Trade 
Commission.  Boston  Regional  Office. 
150  Causeway  St..  Rm.  1301.  Boston.  M,\ 
02114.  (61:')  223-6621. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  IJ.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.,34),  notice  is 
hereby  given  that  the  followmg  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  and  an  explanation 
thereof,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  ber>n  placed  on  the 
public  record  for  a  period  of  sixty  days 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 


be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9{b)(14)  of  the  Commission  s  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  16  CFR  Part  13 

Consumer  reports. 

(Sec.  6,  38  Stat.  721:  15  U.S.C.  46.  Interpret  or 
apply  sec.  5.  38  Stat.  719.  as  amended;  84  Stat 
1128-36;  1,5  US  C.  1681-18811) 

(File  No.  772-30501 

In  the  Matter  of  MIB.  Inc..  d.b.a.  Medical 
Information  Bureau;  agreement  containing 
consent  order  to  cease  and  desist. 

The  Federal  Trade  Commission 
(Commission)  has  been  investigating  certain 
acts  and  practices  of  MIB.  Inc..  d.b  a  Medical 
Information  Bureau  (MIB).  It  now  appears 
that  MIB  is  willing  to  enter  into  an  agreement 
containing  a  consent  order  ,'\t  cordingiy.  it  is 
agreed  by  MIB  and  Commission  staff  that: 

1.  MIB  is  a  corporation  organized,  existing 
and  doing  business  under  the  laws  of 
Delaware,  with  its  office  and  principal  place 
of  business  located  at  160  University  Avenue. 
Westwood.  Massachusetts. 

2.  MIB  admits  all  the  jurisdictional  facts  srI 
Forth  in  the  draft  r.ompl.iint  here  attached. 

j  MIR  waives 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the  Commissions 
decision  contain  a  statement  of  findings  of 
fact  and  conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the  validity 
of  the  order  entered  pursuant  to  this 
agreement, 

4.  This  agreement  shall  not  become  part  of 
the  public  record  of  the  proceeding  unless  it 
IS  accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the  Commission,  it, 
together  with  the  draft  complaint,  will  be 
placed  on  the  public  record  for  a  period  of 
sixty  (60)  days  and  information  in  respect 
thereto  will  be  publicly  released.  The 
Commission  thereafter  may  either  withdraw 
its  acceptance  of  this  agreement  and  so  notify 
MIB,  in  which  event  it  will  take  3ui;h  action 
as  it  may  consider  appropriate,  or  issue  and 
serve  its  complaint  (in  such  form  as  the 
circumstances  may  require)  and  decision  in 
disposition  nf  the  proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute  an 
admission  by  MIB  that  the  law  has  been 
violated  as  alleged  in  the  draft  complaint 
here  attached. 

6.  This  agreement  contemplates  that,  if  it  is 
accepted  by  the  Commission,  and  if  such 
acceptance  is  not  subsequently  withdrawn  by 
the  Commission  pursuant  to  the  provisions  of 
5  2  34  of  the  Commissmn's  Rules,  the 
C(>mni:.<sion  may,  without  further  notice  to 

MIB.  |1)  issue  its  complaint  corresponding  in 
form  and  substance  with  the  draft  complaint 
here  attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2)  mai^e 
information  public  in  respect  thereto.  When 
so  entered,  this  order  shall  have  the  same 
force  and  effect  and  may  t)e  altered. 
modified,  or  set  aside  in  the  same  manner 
and  within  the  same  time  provided  by  statute 
for  other  orders.  The  order  shall  become  final 


upon  service.  Delivery  by  the  US.  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  order  to  MIB's 
address  as  stated  in  this  agreement  shall 
constitute  service,  MIB  waives  any  right  it 
may  have  to  any  other  manner  of  service.  The 
complaint  may  be  used  in  construing  the 
terms  of  the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order  or 
the  agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  MIB  has  read  the  proposed  complaint 
and  order  contemplated  hereby.  It 
understands  that  once  the  order  has  been 
issued,  it  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has  lully 
complied  with  the  order,  MIB  further 
understands  that  it  may  be  liable  for  civil 
penalties  m  the  amount  provided  by  law  for 
each  viohition  of  the  order  after  it  becomes 
final 

Order 

/ 

For  purposes  of  this  order,  the  following 
definitions  shall  apply: 

A  "The  Act"  means  the  Fair  Credit 
Reporting  Act.  Pub  L,  No  91-508.  15  U.S.C. 
1681  etseq. 

R.  The  terms  "person."  "consumer." 
consumer  report."  "file"  and  "medical 
information  "  are  as  defined  in  Section  603 
(b),  (c).  (d).  (g)  and  (i),  respectively,  of  the 
Act. 

C.  The  term  "medical  source"  means  a 
person  from  whom  medical  information  m.iy 
be  obtained  in  accordance  with  Section  (>03(i) 
of  the  Act,  namely  a  licensed  physician  or 
medical  practitioner,  hospital'  clinic  or  other 
medical  or  medically  related  facilitv  which 
provided  or  provides  the  information  with  the 
consent  of  the  individual  to  whom  the 
information  relates. 

// 

It  is  ordered  that  MIB.  Inc.  ("MIB").  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees. 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  collection,  preparation, 
assembly  or  furnishing  of  a  consumer  report 
shall  cease  and  desist  from: 

A.  Reporting,  directly  or  indirectly,  th.il  a 
code  in  a  consumer's  MIB  file  has  been 
cancelled  or  deleted,  except  to  report  the 
cancellation  or  deletion  to  a  person  who  was 
previously  informed  of  the  existence  of  the 
code, 

B  Requlnng,  as  a  condition  for  disclosure 
of  information  (except  the  nature  and 
substance  of  medical  information)  pursiianl 
to  Section  609  of  the  Act,  that  the  consumer 
seeking  disclosure  execute  a  waiver  or 
release  of  claims  against  MIB  based  on  the 
information  disclosed. 

C.  Failing,  if  the  completeness  or  accuracy 
of  any  item  of  information  contained  in  his  or 
her  file  is  disputed  by  a  consumer  and  such 
dispute  is  directly  conveyed  to  MIB  by  the 
consumer,  to  reinvestigate  the  disputed  item 
within  a  reasonable  period  of  time,  unless 
MIB  has  reasonable  grounds  to  believe  thai 
the  dispute  by  the  consumer  is  frivolous  or 
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irrelevant,  provided  that  where  the  consumer 
has  failed  to  provide  mformation  sufficient  t(i 
permit  MIB  to  identify  in  its  records  the 
consumer  and  the  item  in  dispute.  MIB  may 
require  the  consumer  to  provide  such 
information  before  initiating  a 
reinvestigation. 

D.  Failing,  in  connection  with  the 
reinvestigation  of  a  disputed  item  of  medical 
information  pursuant  to  Section  fvU  of  the 
Act: 

1.  To  include  as  part  of  such  reinvestij^ation 
a  reasonable  effort  to  contact  (a]  the  medical 
source  or  sources  who  originally  pro\  ided  thf 
information  upon  which  the  disputed  item  is 
based  and  (hi  other  medical  sources 
identified  by  the  consumer  who  may 
reasonably  be  expected  to  have  additional 
information  directly  relevant  to  the  disputed 
item; 

2.  To  complete  such  reinvestigation  within 
a  reasonable  period  of  time,  provided  that  30 
days  shall  be  presumptively  deemed  a" 
reasonable  period  of  time,  in  the  absence  ot 
unusual  circumstanc(!s; 

3.  If  after  such  reinvestigation  the  disputed 
item  is  found  to  be  inaccurate  or  unverifiable. 
promptly  to  delete  the  item  from  the 
consumer's  MIB  file:  and 

4  If  after  such  reinvestigation  the  disputed 
item  is  found  to  be  accurate  and  verifiable 
but  incomplete,  to  make  the  item  complete  by 
adding  to  the  consume'^'s  MIB  file  any 
additional  information  learned  through  the 
reinvestigation  and  necessary  for  a  proper 
understanding  of  the  disputed  item,  including 
where  applicable,  the  fact  of  recovery  or 
improvement. 

E.  Representing,  directly  or  indirectly,  to 
consumers  that  their  dispute  statement  under 
Section  6n(bl  of  the  .\r.l  is  limited  to  100 
words  or  less,  unless  MIB  h!  the  same  time 
informs  the  consumer  that  it  will  assist  the 
consumer  in  writing  sue  h  a  statement. 

Ill 

It  IS  further  ordered  iha!  MIB  mail  a  copy  of 
this  order  to  all  of  its  members  by  certified 
mail,  return  receipt  requested;  that  MIB 
deliver  a  copy  of  this  order  to  all  present  and 
future  MIB  employees  engaged  in  h^mdling 
consumer  requests  for  disclosi:'"e  uniler 
Section  609  of  the  Act  or  disputes  oi  accuracy 
or  completeness  under  Section  611  of  the  Act; 
and  that  MIB  secure  a  signed  statement 
acknowledging  receipt  of  a  copy  of  this  order 
from  all  such  employees 

IV 

It  IS  further  ordered  that  .MIB  notify  the 
Commission  at  least  thirty  (30)  days  prior  to 
any  proposed  change  in  its  corporate 
structure  such  as  dissolution,  assignment  or 
sales  resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may  affect 
compliance  obligations  arising  out  of  this 
order. 

V 

It  is  further  ordered  that  MIB  shall,  within 
sixty  (BO)  days  after  service  upon  it  of  this 
order,  file  with  the  Commission  a  report,  in 
writing,  setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  with  this  order 


.\nalysis  of  Proposed  Consent  Order  To  Aid 
Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed  consent 
order  from  M  1.B-.  Inc.  The  proposed  consent 
order  has  been  placed  on  the  public  record 
for  sixty  (60)  days  for  reception  of  comments 
by  interested  parties.  Comments  received 
during  this  period  become  part  of  the  public 
record.  After  sixty  (tJO)  days,  the  Commission 
will  again  re\  lew  the  statement  and  the 
comments  received  and  will  decide  whether 
it  should  withdraw  from  the  agreement  or 
m.ike  final  the  agreement's  proposed  orders 

According  to  the  complaint.  MI.B,  operates 
a  confidenti.il  exchange  of  information 
among  its  more  than  se\  en  hundred  life 
insurance  company  members.  M.IB  s  reports 
bear  on  consumers'  personal  characteristics 
and  are  used  in  establishing  eligibility  for 
insurance.  The  complaint  states  that  in  19~9 
M.I.B.  received  over  20  million  requests  for 
information  and  2  million  reports  of  new 
information. 

The  complaint  accompanying  the  proposed 
order  alleges  that  M.I.B.  has  violated  several 
provisions  of  the  Fair  Credit  Reporting  Act. 
According  to  the  complaint,  when  M.I.B. 
deletes  from  its  files  informalion  that  is 
obsolete,  or  that  is  found  to  be  inaccurate  or 
unverifiable  after  reinvestigation,  it  has 
included,  allegedly  in  violation  of  the  Act.  the 
notations  "cancelled"  or  "purged"  in 
subsequent  consumer  reports.  The  order 
remedies  this  practice  by  prohibiting  M.I.B. 
from  reporting  that  a  code  in  a  consumers' 
file  has  been  cancelled  or  deleted,  except  to 
report  the  cancellation  or  deletion  to  a  person 
who  was  previously  informed  of  the 
existence  of  the  code. 

The  complaint  further  alleges  that,  by 
requiring  consumers  who  seek  disclosure  of 
(non-medical)  information  from  their  files  to 
sign  a  release  in  M  I.B.s  favor.  M.I.B.  has 
violated  the  Act  which  requires  only  that 
consumers  provide  proper  identification  in 
order  to  receive  this  information.  The  order 
would  prohibit  .M.I.B.  from  requiring  such  a 
release  as  a  condition  to  the  release  of  non- 
medical information. 

According  to  the  complaint.  M.I.B.  has  also 
violated  the  provisions  of  the  Act  requiring  a 
reinvestigation  when  a  consumer  disputes  the 
accuracy  or  completeness  of  an  item  in  the 
file  by  not  initialing  a  reinvestigation  until  a 
consumer  completes  a  release  form,  identifies 
a  physician  to  whom  the  information  should 
be  released,  and  obtains  a  witness'  signature. 
These  requirements  have  also  allegedly 
resulted  in  a  failure,  in  some  instances,  to 
reinvestigate  within  a  reasonable  period  of 
time.  The  complaint  further  alleges  that  M.I.B 
violated  the  Act's  reinvestigation  provisions 
by  failing  to  contact  original  sources,  or 
sources  the  consumer  identifies  as  being 
likely  to  have  information  on  the  subject  of 
the  dispute,  and  by  failing  to  record,  after  the 
reinvestigation,  the  current  status  of  the 
disputed  information.  The  order  requires 
M.I.B.  to  initiate  and  complete 
reinvestigations  within  a  reasonable  period 
of  time,  to  contact  appropriate  sources  of 
information,  and  to  promptly  delete 
inaccurate  or  unverifiable  information. 
Where  the  information  is  verified  but 
incomplete.  Ml  B  must  ini  iude  in  the  file  any 


additional  information  necessary  for 
understanding  the  disputed  item,  such  iis  the 
fact  of  a  recovery  or  an  improvement  in  a 
medical  condition. 

Finally,  the  complaint  alleges  M.I.B. 
violated  the  Act  by  informing  consumers  that 
consumer  statements,  to  be  included  in  the 
file  regarding  disputed  items,  are  limited  by 
the  Act  to  one  hundred  words.  In  fact.  M.I.B. 
may  limit  such  statements  to  a  hundred 
words  only  if  M.I.B.  provides  assistance  to 
consumers  in  preparing  that  statement.  The 
order  prohibits  M.I.B.  from  representing  that 
the  dispute  statement  must  be  limited  to  100 
words,  unless  M.I.B.  also  informs  the 
consumer  that  it  will  assist  the  consumer  in 
writing  the  statement. 

The  purpose  of  this  analysis  is  to  facilitate 
public  comment  on  the  proposed  order,  and  ii 
is  not  intended  to  constitute  an  official 
interpretation  of  the  agreement  and  proposed 
order  or  to  modify  their  terms  in  any  way 

Carol  M.  Thomas. 
Secretary. 
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DEPARTMENT  OF  THE  TREASUR 

Customs  Service 

19  CFR  Part  141 

Proposed  Customs  Regulations 
Amendment  Relating  To  Entry  of 
Cotton  Fabincs 

agency:  U.S.  Customs  Sei^ice. 

Treasury. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  relating 
to  the  requirement  for  additional  invoice 
information  for  specified  "cotton 
fabrics",  by  eliminating  the  usf  of  it 
Customs  form  to  furnish  that 
information  and  instead  alluw  the  usi;  of 
a  standardized  commercial  iii\iii(.f  foi 
that  pupose.  This  change  would 
eliminate  duplicative  information  and 
an  unnecessary  form,  thus  simplifying 
the  procedure  and  lessening  the 
reporting  burden  for  importers. 
DATES:  Comments  must  be  received  on 
or  before  January  18.  1983. 
ADDRESS:  Comments  (preferably  in 
triplicate)  shall  be  addressed  to  the 
Commissioner  of  Customs,  Attention 
Regulations  Control  Branch.  U.S. 
Customs  Service.  1301  Constitution 
Avenue,  NW.,  Room  2428,  Washington 

n  r.  20229 

FOR  FURTHER  INFORMATION  CONTACT 

Heibcrt  H.  teller,  DiiU  Assessment 
Division,  U.S.  Customs  Service,  1301 
Constitution  Avenue.  NW..  Washington. 
D.C.  20229  (202-566-5307). 
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SUPPLEMENTARY  INFORMATION: 

Background 

Section  141.81.  Customs  Regulations 
(19  CFR  141,81)  provides  that,  depending 
on  the  circumstances  of  each 
importation,  either  a  special  Customs 
invoice,  a  special  summary  invoice,  or  a 
commercial  invoice  must  be  presented 
for  each  shipment  of  merchandise 
imported  into  the  United  States  at  the 
time  the  entry  documentation  is  filed 
with  Customs. 

Moreover,  the  invoices  for  certain 
classes  of  merchandise  specified  m 
§  141.89(a),  Customs  Regulations  [19 
CF"R  141.89(a)),  e.^..  "cotton  fabrics" 
classifiable  under  various  item  numbers 
in  the  Tariff  Schedules  of  the  United 
States  (TSUS)  (19  U.S.C,  1202),  must 
contain  additional  information  set  forth 
in  detail  m  that  section.  Customs  Form 
(CF)  5519  "Invoice  Details  for  Cotton 
Fabrics  and  Liens,"  has  been  developed 
for  furnishing  the  additional  information 
required  by  §  141, 89(a)  in  the  case  of 
enumerated  cotton  fabrics. 

As  part  of  an  ongoing  program  to  align 
and  simplify  the  international 
documentation  used  in  foreign  trade,  the 
National  Committee  on  International 
Trade  Documentation  (NCITD) — a 
broad-based  trade  group — and  Custom.s 
officials  from  Region  II  (New  York), 
have  developed  a  joint  proposal  for 
reporting  cotton  fabric  details.  The 
proposal  would  allow  the  additional 
mfomiation  required  to  be  submitted  on 
a  commercial  invoice  standardized  in 
Size,  format,  and  information  content 
and  would  eliminate  the  use  of  the  CF 
5519  in  those  instances. 

At  present,  importers  of  coUim  fabrics 
specified  m  §  141, 89(a)  and  consisting  of 
one  style  or  design  of  fabric  ("one  Ii.tp  '), 
have  to  file  two  documents  with 
Customs — a  commercial  invoice  ,'ind  a 
CF  551S — when  they  enter  their 
merchandise.  For  shipments  consisting 
of  more  than  one  style  or  design  of 
fabric  ("multiple  line"),  an  importer  has 
to  file  multiple  invoices  and  CF  5519s. 

Under  the  proposal,  multiple  line 
shipm.ents  would  still  require  several 
invoices  or  an  addendum  to  an  invoice, 
but  the  procedure  would  be  simplified 
because  only  one  type  of  aocument,  a 
standardized  commercial  invoice,  would 
be  involved.  However,  in  the  case  of  a 
one  line  entry,  the  proposal  would 
permit  the  use  of  a  single  document,  the 
standardized  commercial  invoice,  to 
furnish  the  additional  information 


required,  and  eliminate  the  need  to  file 
an  extra  document,  the  CF  5519,  with 

that  entry.  An  importer  of  a  one  line 
shipment  of  cotton  fabric  would  file  only 
one  document  instead  of  the  present 
two. 

Customs  has  determined  that 
approximately  55,000  CF  5519s  were 
filed  during  1979,  representing  a  4,600 
annual  reporting  hours  burden  for 
importers.  As  multiple  line  entries 
account  for  only  about  30  percent  of 
total  entries  of  shipments  of  cotton 
fabric.  Customs  would  be  able  to  reduce 
the  filing  and  reporting  figures 
mentioned  above  by  70  percent,  i.e.. 
38,500  forms  and  3,220  hours. 

In  using  the  standardized  commercial 
invoice.  Customs  would  not  request  any 
more  information  from  an  importer  than 
is  now  furnished  on  the  invoice  and  CF 
5519  together.  Rather,  Customs  would 
eliminate  duplicative  information  and 
an  unnecessary  form,  thus  simplifying 
the  procedure  and  lessening  the 
reporting  and  paperwork  burden  for 
importers. 

List  of  Subjects  in  19  CFR  Part  141 

Customs  duties  and  inspection, 

Imports.  Invoices. 

Proposed  Regulations  Amendments 

It  is  proposed  to  amend  Part  141. 

Customs  Regulations  (19  CFR  P.irt  141), 
in  the  following  manner: 

PART  141— ENTRY  OF  MERCHANDISE 

In  §  141, 89(a),  Customs  Regulations, 
s.nder  the  paragraph  beginning  with  the 
words  "Cotton  fabrics",  the  last 
sentence  which  reads  "Customs  Form 
5519  is  acceptable  for  furnishing  the 
additional  information  required  above." 
is  removed  and  the  following  sentence 
inserted  in  its  place  "A  standardized 
commercial  invoice  may  be  used  for 
furnishing  the  additional  information 
required  above." 

Authority 

The  amendment  is  proposed  under  the 
authority  of  R.S.  251,  as  amended, 
sections  481,  484,  624,  46  Stat,  719,  722, 
as  amended,  759  [19  U.S.C.  66, 1481, 
1484,  1624). 

Comments 

Appended  to  this  document  is  a 
sample  copy  of  the  proposed 
commercial  invoice  and  the  addendum 


to  the  invoice.  Public  comment  is  invited 
on  their  suggested  content  and  format, 
and  the  effect  of  the  elimination  of  CF 
5519  to  furnish  the  required  information. 
Before  adopting  this  proposal, 
cosideration  will  be  given  to  any  written 
comments  timely  submitted  to  the 
Commissioner  of  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with 
§  103.11(b).  Customs  Regulations  (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9:00  a,m,  to  4:30 
p.m.  at  the  Regulations  Control  Branch. 
Room  2426.  Headquarters,  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW.. 
Washington,  D.C.  20229. 

Executive  Order  12291 

Because  this  document  will  not  result 
in  a  regulation  which  would  be  a 
"major"  rule  as  defined  by  section  1(b) 
of  E.0. 12291,  a  regulatory  impact 
analysis  and  review  as  prescribed  by 
section  3  of  the  E.O.  is  not  required. 

Regulatory  Flexibility  Act 

1  he  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to  this 
proposal  because  the  proposed 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  On  the 
contrary,  the  proposal  is  expected  to 
reduce  the  reporting,  recordkeeping,  or 
other  compliance  burdens  on  a 
substantial  number  of  small  entities. 

Accordingly,  the  Secretary  of  the 
Treasury  certifies  under  the  provisions 
of  section  3  of  the  Regulatory  Hexibilily 
Act  (5  U.S.C.  605(b)),  that  the  proposed 
amendment,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Drafting  Information 

The  principal  author  of  this  document 
was  [esse  V.  Vitello,  Regulations 
Control  Branch.  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Service. 
However,  personnel  from  other  Customs 
offices  participated  in  its  development. 
William  von  Raab, 
Comnvsmoner  of  Customs. 

Approved:  August  25.  1982. 
|ohn  M.  Walker,  |r., 
Assistant  Secretary  of  the  Treasury. 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  626 

Establishment  of  State  Job  Training 
Coordinating  Councils  and  Private 
Industry  Councils;  Designation  of 
Service  Delivery  Areas  Under  the  Job 
Training  Partnership  Act 

AGENCY:  Employment  and  Training 

Administration.  Labor. 

ACTION:  Notice  of  proposed  rult-nsaking. 

summary:  Tliis  document  proposes  new 
rules  at  20  CFR  Part  626.  Thnse 
regulations  are  required  to  impk-nienl 
certain  provisions  of  the  Job  Training 
Partnership  Act  (Pub.  L  97-,l()0).  The 
proposed  regulations  will  pro\  ide 
guidance  on  the  structure  and 
implementation  of  the  planning  s\  htem.s 
authorized  under  Title  I  of  the  Act.  The 
purpose  of  this  publication  is  to  request 
comments  on  these  proposed  rules. 
dates:  Comments  on  the  proposed  rules 
are  due  on  or  before  December  2'.!,  1982 
ADDRESS:  Comments  should  be 
addressed  to  the  Assistant  Secretary  of 
Labor  for  Employment  and  Training, 
U.S.  Department  of  Labor.  601  D  Street. 
\VV.,  Washington.  D.C.  20213.  Atiention 
Patrick  J.  O'Keefe.  Director,  Traiisitinn 
Task  Force. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  [.  O'Keefe.  Telephone  (202)  3rt>- 
8444. 

SUPPLEMENTARY  INFORMATION:  On 
October  13,  1982.  the  President  signed 
into  law  the  lob  Trainmg  Parhiprship 
Act.  Pub.  L.  97-300.  The  new  statute 
replaces  the  Comprehensive 
Employment  and  Training  Act  with  a 
new  program  and  delivery  system  to 
train  economically  disadvantaged 
persons  for  permanent,  private  sector 
employment. 

Title  I  of  the  Act  defines  the  State  and 
local  service  delivery  system  and 
planning  requirements.  It  provides 
policies  and  procedures  on  the 
development  and  implementati(in  of 
performance  standards  and  defines 
basic  administrative  requirements  under 
the  Act.  Title  II  authorizes  and  sets  out 
requirements  for  adult  and  youth 
training  programs  to  be  administered  by 
the  State  and  planned  and  earned  out 
via  a  partnership  between  the  private 
sector  and  government  at  the  local  level. 
Title  III  provides  for  a  State 
administered  training  and  placement 
assistance  program  for  dislocated 
workers.  Title  IV  authorizes  fedcrall'. 
administered  activities.  ini:lading 


programs  for  Native  Americans,  migrant 
and  seasonal  farmworkers,  veterans  ami 
the  Job  Corps.  Title  V's  provisions 
include  amendments  to  the  Wagner 
Peyser  Act  related  to  funding  and  joint 
planning  w ifh  the  job  training  delivery 
system. 

The  new  statute  contains,  in  Si'ction 
181.  provisions  for  transition  from 
programs  operated  under  the 
Comprehensive  Employment  and 
Training  Act  to  the  programs  authorized 
■.mder  the  new  law.  Full  implementation 
of  the  new  Act's  systems  and  program 
rt  quirements  is  requi-f-ed  by  Octolier  1, 
1983.  The  transition  prc.visions  include 
requirements  for  the  early  publication  of 
those  regulations  necessary  to  structure 
and  in;p!ement  the  planning  system 
under  Title  I  of  'he  new  statute. 
Specificully.  the  transition  section 
requi.'es  that  by  January  1,  1983.  the 
Secret;!ry  have  published  in  the  Federal 
Register  final  regulations  on  the 
estahhshmer.t  of  the  State  job  training 
coo'diiiating  councils  and  the 
deftig;:ation  of  service  delivery  areas. 
Furthermore,  by  January  15.  1983.  the 
Secre'arv'  shall  have  published  in  the 
Federal  Register  final  regulations 
governing  the  establishment  of  private 
industry  councils. 

To  provide  guidance  as  early  as 
possible,  the  Department  of  I.a'txjr  is 
fublishing  combined  proposed 
regulations  oa  these  topics  for  a  30-day 
review  and  comment  peiiod.  Also 
included  are  proposed  regulations 
covering  the  functions  of  private 
industry  councils.  The  proposed 
regulations  generally  track  the  relevant 
statutory  provisions  without  creating 
additional  regulatory  requirements. 
Section  626. 3{r].  however,  adds 
procedures  effectuating  the  statutory 
rigJit  of  certain  entities  to  appeal  to  the 
Sec.retary  from  a  Governor's  denial  of 
service  delivery  area  designation. 

It  is  the  Department's  intent  to  have 
these  regulations  published  together  in 
final  by  January  1. 1983.  With  these 
regulations.  Governors  will  be  able  to 
initiate  the  planning  process  required  to 
af  hieve  full  program  implementation  by 
October  1.  1983. 

The  transition  provisions  of  the  new 
statute  also  require  that  by  March  15. 
1983.  the  Secretary  have  published  in 
ibe  Federal  Register  final  regulations 
covering  all  dspects  of  programs  under 
I'llle  II  of  the  Art  not  already  published, 
i.e.,  the  January  1  and  January  15.  19B3, 
regulations  Because  the  Department 
will  publish  proposed  regulations 
governing  all  of  Titles  I  and  I!,  for 
review  and  comment  prior  to  the  final 
Marc  h  publication,  it  is  expected  that 
sections  nf  the  following  proposed 


legulHtions  will  be  renumbered. 

The  proposed  rules  do  not  contain  any 
I  oliection  of  information"  requirement. 
liS  defined  in  the  Paperwork  Reduction 
Act.  44  U.S.C.  3502:  and  the  financial 
and  other  impact  of  the  regulations  is 
less  than  specified  in  Section  1(b)  of 
Executive  Order  12291  for  designation 
as  a  major  rule.  The  proposed  rules  are 
not  expected  to  have  any  ecijnomir  or 
inflationary  impact,  nor  will  they  have 
significant  impact  on  a  suhst  i;.;;    ! 
number  of  small  entities  .is  (i('t(  riiicd  in 
the  Regulatory  Flexibility  Act.  5  U.S.C. 
605(b).  Moreover,  Congress  has  waived 
certain  rulemaking  procedures  to 
expedite  publication  of  these  rules 
Section  181. 

List  of  Subjects  ui  20  CFR  Part  626 

(irant  pnigrams — Laixir.  Matipower 
Iraining  programs. 

Accordingly,  Chapter  V  of  title  20  of 
the  Code  of  Federal  Regulations  is 
amended  by  adding  a  new  part.  Part  626. 
to  read  as  follows: 

PART  626— JOB  TRAINING 
PARTNERSHIP  SYSTEM 

62ri.  1     Scope  of  purpose. 
62f).2    State  job  training  coordindtin!> 
council. 

626.3  Service  delivery  areas. 

626.4  Private  indiistr>-  council. 
Authority:  job  Training  Partnership  Act. 

Sec.  169.  Pub.  L  97-300.  96  Stat  1322  (29 
U.S.C.  1.S01  et  seq). 

§626  1     Scope  and  purpose 

These  regulations  implement 
provisions  of  the  Job  Training 
Partnership  Act  (JTPA  or  the  Act) 
governing  the  establishment  of  the  State 
job  training  coordinating  councils,  the 
designation  of  service  delivery  areas, 
and  the  establishment  and  cerlifiration 
of  private  industry  councils. 

>  6?6.2     State  ,ob  trd.ning  coordi'-aling 
council. 

The  Governor  shall  appoint  a  State 
job  training  coordinating  council 
(SJTCC)  pursuant  to  Section  122  of  the 
Act.  The  SJTCC  shall  have  specific 
functions  and  responsibilities  outlined  in 
Sections  122  and  501  of  the  Act. 

§626  3     Service  delive'y  are.Ts 

(a)  Pursuant  to  Section  Ull  of  the  Act. 
the  Governor  shall  designate  service 
delivery  areas  (SDAs)  for  the  State. 
Requests  for  designation  shall  be 
submitted  in  a  form  and  by  a  date 
established  by  the  Governor. 

(b)  The  SJTCC  shall  make 
recommendations  to  the  Governor  on 
proposed  SDA  designations  in  a  form 
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and  by  a  date  established  by  the 
Governor  (Sec.  101(a)(1)  and  (2)). 

(c)  Pursuant  to  Section  101(a)(4](Cl  of 
the  Act.  an  entity  described  in  Section 
101(a](4](A)  may  appeal  the  Governor's 
denial  of  service  delivery  designation  to 
the  Secretary  of  Labor. 

(1)  Appeals  shall  be  submitted  to  the 
Secretary,  U.S.  Department  of  Labor, 
Washington.  D.C.  20210,  ATTENTION: 
ASET.  A  copy  of  the  appeal  shall 
simultaneously  be  provided  to  the 
Governor. 

(2)  The  Secretary  shall  not  accept  an 
appeal  dated  later  than  30  days  after 
receipt  of  written  notification  of  the 
denial  from  the  Governor. 

(3)  The  appealing  party  shall  explain 
why  it  believes  the  denial  is  contrary  to 
the  provisions  of  Section  101  of  the  Act. 

(4)  The  Secretary  shall  accept  the 
appeal  and  make  a  decision  only  with 
regard  to  determining  whether  or  not  the 
denial  is  inconsistent  with  Section  101  of 
the  Act.  The  Secretary  may  consider  any 
comments  submitted  by  the  Governor. 
The  Secretary  shall  make  a  final 
decision  within  30  days  after  this  appeal 
is  received.  (Sec.  101(a)(4)(C]). 

§  626.4    Private  industry  council. 

(a)  The  chief  elected  official(8)  of  the 
SDA  shall  establish  and  the  Governor 
shall  certify  the  private  industry  council 
(PIC)  pursuant  to  Section  102  of  the  Act. 

(b)  Pursuant  to  Section  103  of  the  Act, 
the  PIC  shall  provide  policy  and 
program  guidance  for  all  activities  under 
the  job  training  plan  for  the  SDA.  In 
accordance  with  agreements  negotiated 
with  the  appropriate  chief  elected 
official(3),  the  PIC  shall;  determine  the 
procedures  for  development  of  the  job 
training  plan  and  select  the  grant 
recipient  and  administrative  entity  for 
the  SDA.  The  PIC  shall  exercise 
independent  oversight  over  activities 
under  the  job  training  plan,  and 
oversight  shall  not  be  circumscribed  by 
agreements  with  the  appropriate  chief 
elected  official  or  officials  of  the  SDA. 

(c)  The  employment  service,  each 
appropriate  PIC  and  chief  elected 
official  or  officials  of  the  SDA  shall 
jointly  develop  plans  required  under  the 
Wagner-Peyser  Act  of  1933,  as  amended, 
for  the  SDA  (Sec.  501(d)). 

Signed  a!  VVdshington,  DC.  this  10th  day  of 
.November.  1982. 
Raymond  ].  Donovan.  | 

Secretary  of  Labor 
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20  CFR  Part  655 

Labor  Certification  Process  for  the 
Temporary  Employment  of  Aliens  in 
the  United  States  in  Agriculture: 
Adverse  Effect  Wage  Rates 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Proposed  rule. 

summary:  Pursuant  to  two  recent 

Orders  of  the  United  States  District 
Court  for  the  District  of  Columbia,  the 
Employment  and  Training 
Administration  of  the  Department  of 
Ldbor  13  proposing  a  limited  amendment 
to  Its  regulations  for  the  certification  of 
nonimmigrant  aliens  for  temporary 
employment  in  agriculture  and  logging  in 
four  states.  The  proposed  rule  would 
amend  the  regulations  to  establish  1982 
adverse  effect  wage  rates  for  the  four 
States  covered  by  the  Orders:  Florida 
(sugar  cane  only),  Maine,  Vermont,  and 
West  Virginia.  The  proposal  does  not 
establish  a  methodology  for  adoption 
beyond  1982  in  these  four  or  any  other 
states. 

date:  Written  comments  on  the 
proposed  rule  may  be  submitted  through 
December  20,  1982. 
ADDRESS:  Send  written  comments  to: 
.Mr.  Richard  C.  Gilliland.  Director, 
United  States  Employment  Service, 
Employment  and  Training 
Administration,  Room  8000 — Patrick 
Henry  Building,  601  D  Street  NW.. 
Washington,  D.C.  20213. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Charles  1.  Carter.  Telephone:  202- 
376-6292. 
SUPPLEMENTARY  INFORMATION: 

Pursuant  to  two  Orders  of  the  United 
States  District  Court  for  the  District  of 
Columbia,  the  Employment  and  Training 
Administration  (ETA)  of  the  Department 
of  Labor  (DOL)  is  proposing  to  amend  its 
regulations  for  the  certification  of 
nonimmigrant  aliens  for  temporary 
employment  in  agriculture  and  logging  in 
the  United  States.  The  Order  in  Robert 
A.  Bragg,  et  al.  v,  Raymond /.  Donovan, 
et  al..  Civil  Action  No.  82-2361  (D.D.C. 
August  2v').  1982).  deals  with  adverse 
effect  wage  rates  (AEWRs)  covering 
apple  harvesting  in  Maine  and  Vermont 
and  sugar  cane  harvesting  in  Florida. 
The  Order  in  .XAACP,  Jefferson  County 
Branch,  et  al.  v.  Raymond  J.  Donovan. 
Civil  Action  No,  82-2315  (D.D.C. 
September  3,  1982),  deals  with  piece 
rates  for  apple  harvesting  in  West 
Virginia.  The  proposed  rule  would 
establish  a  methodology  for  determining 
the  1982  adverse  effect  wage  rates 
(.AEWRs)  for  the  four  States  covered  by 
the  Orders. 


Whether  to  grant  or  deny  a  visa 
petition  to  admit  a  nonimmigrant  alien 
to  the  United  States  for  the  purpose  of 
temporary  employment  is  solely  the 
decision  of  the  Attorney  General  and  his 
designee,  the  Immigration  and 
Naturalization  Service  (INS).  8  U.S.C. 
1101(a)(15)(H)(ii)  and  1184.  INS  has 
determined  that  prior  to  granting  or 
denying  such  a  visa  petition  it  first  will 
request  the  DOL  to  advise  INS  whether, 
in  part,  the  employment  of  the  alien  will 
adversely  affect  the  wages  and  working 
conditions  of  similarly  employed  United 
States  workers.  8  CFR  214.2(h)(3)(i). 

Pursuant  to  the  INS  regulations,  ETA 
has  published  regulations  at  20  CFR  Part 
655.  Subpart  C,  for  the  certification  of 
nonimmigrant  aliens  for  temporary 
employment  in  agriculture  and  logging  in 
the  United  States.  DOL  has  determined 
that  similarly  employed  United  States 
workers  had  been  adversely  affected  by 
the  importation  and  employment  of 
nonimmigrant  aliens  in  agricultural 
employment.  It  has  been  determined 
further  that  employment  of  those  aliens 
in  a  number  of  States  at  wages  below 
specifically  computed  adverse  effect 
wage  rates  (AEWRs)  would  adversely 
affect  the  wages  of  similarly  employed 
United  States  worker.  20  CFR 
655.202(b)(9)  and  655.207. 

Since  1968,  these  "special  AEWRs  had 
been  computed  by  adjusting  the 
previous  year's  AEWR  for  a  State  by  the 
same  percentage  change  as  the  annual 
average  wage  rates  for  field  and 
livestock  workers,  as  surveyed  by  the 
United  States  Department  of  Agriculture 
(USDA).  See  41  FR  25018  (June  22, 1976). 
However,  in  1981  USDA  substantially 
reduced  its  number  of  surveys  and 
ceased  compiling  annual  average  wage 
rates.  Consequently,  the  current 
methodology  for  computing  AEWRs  is 
no  longer  appropriate,  and  new  rates 
have  not  been  established  for  1982. 

It  should  be  emphasized  that  the 
proposed  methodology  in  this  proposal 
compensates  for  the  reduction  of  data 
available  from  the  USDA.  The 
Department  plans  to  separately  address 
the  viability  and  appropriateness  of  a 
general  AEWR  methodology,  and  its 
action  today  is  in  no  way  intended  to 
prejudge  those  more  basic  and  broader 
questions.  In  other  states  rates 
established  for  1981  have  been  extended 
to  cover  1982.  See  47  FR  37980  (August 
27, 1982). 

In  recent  years.  ETA  has  considered 
several  methodologies  and  options 
regarding  the  use  of  special  AEWRs. 
During  that  time  period,  some  options 
were  dropped  from  consideration  as 
they  were  determined  not  to  be  viable 
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due  to  the  lack  of  base  data  or  other 
reasons. 

The  presently  considered 
methodologies  are: 

Option  1.  Use  of  the  Federal  minimum 
wage  (S3.35)  as  the  AEWR. 

Option  2.  Use  of  the  Federal  minimum 
wage  increased  by  15  percent  as  the 
AEWR. 

Option  3.  Use  regression  analysis  for 
each  State  based  on  a  historical 
relationship  between  the  average  hourly 
earnings  paid  field  workers  in 
agriculture  and  the  average  hourly 
wages  of  private,  nonfarm  workers 
during  the  previous  year  to  estimate  the 
1981  USDA  annual  average  rate; 
determine  the  percentage  change 
between  the  actual  1980  USDA  rate  and 
the  estimated  1981  rate;  and  apply  it  to 
the  1981  AEWR  to  determine  the  1982 
AEWR. 

Option  4.  Use  the  seven-year  average 
differential  (1974-1980)  between  the 
USDA  [anuary-April  rates  and  the 
annual  average  rates  multiplied  by  the 
January-April  average  rates  for  1981  to 
estimate  the  1981  USDA  annual  average 
rate  for  each  State;  determine  the 
percentage  change  between  the  actual 

1980  USDA  rate  and  the  estimated  1981 
rate;  apply  the  percentage  change  to  the 

1981  AEWR  to  determine  the  1982 
AEWR. 

Option  4  has  been  selected  for  the 
proposed  rule,  because  it  is  regarded  as 
more  precise  in  determining  statitical 
relationships  over  a  few  years.  Under 
this  option  the  1981  USDA  annual 
average  rates  would  be  estimated  for 
Florida,  Maine,  Vermont,  and  West 
Virginia  based  on  the  seven-year 
percentage  differential  between  the 
USDA  January-April  average  rates  and 
annual  average  rates  for  each  State. 
(AEWRs  for  1982  were  not  determined 
previously  because  of  lack  of  USDA 
annual  average  rates  for  1981).  With  the 
estimated  1981  annual  average  for  each 
State,  the  percentage  change  can  be 
determined  between  it  and  the  1980 
USDA  actual  annual  average.  The 
percentage  change  would  be  applied  to 
the  1981  AEWR  for  each  State  to 
determine  the  1982  AEWR.  For  the  four 
States  involved  this  proposed  rule 
would  amend  the  Federal  Register 
notice  of  August  27.  1982.  cited  above.  47 
FR  37980. 

As  applied  to  the  four  named  States, 
the  1982  AEWRs  would  be  set  at  the 
levels  shown  in  the  table  below  For 
comparision.  the  1981  AEWRs  and  the 
percentage  changes  also  are  shown. 


1981  AND  1982  Adverse  Effect  Wage 
Rates 

Stales 

1981 
rales 

1962 
rates 

Percentage 

changes 

Florida  (sugar  cane  only) 

Mame                  

S4  69 
3.44 
3.54 
3.62 

$4.73 
353 
363 

3.98 

+  08 
+  25 

Vernront    .-. „ 

West  Virginia 

+  2.5 

The  actual  ir>crease  ^oi  West  Virginia  urxJer  the  mettKxi. 
otogy  was  -  i"2  percent  Only  10  percent  o'  this  incease 
will  be  appiiaO  in  1982  to  avoid  creating  economic  hardship 
on  small  businesses  It  is  antjcipaied  at  this  tirr.c  that  tfie 
balance  1^72  percent)  will  tie  applied  for  the  1 983  At  /.R  a\ 
West  Virginia 


Development  of  Proposed  Rule 

This  proposed  rule  was  developed 
under  the  direction  and  control  of  Mr. 
Richard  C.  Gilliland,  Director,  United 
States  Employment  Service. 
Employment  and  Training 
Administration,  Room  8000 — Patrirk 
Henry  Building,  601  D  Street.  N'W.. 
Washington,  D.C.  20213. 

Regulatory  Impact 

The  proposed  rule  would  affect  only 
those  employers  in  the  four  named 
States  using  nonimmigrant  alien 
workers  in  temporary  agricultural 
employement.  It  does  not  have  the 
financial  or  other  impact  to  make  it  a 
major  rule,  and  therefore,  the 
preparation  of  a  regulatory  impact 
analysis  is  not  necessary.  See  Executive 
Order  No.  12291  (February  17.  1981). 

The  Department  of  Labor  has  notified 
the  Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  and  made  the 
certification  pursuant  to  ,5  U.S.C.  605(b), 
that  the  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  It  is  expected 
to  increase  labor  costs  only  moderately, 
and  applies  only  to  the  small  number  of 
employers  who  employ  nonimmigrant   ' 
aliens  in  agricultural  jobs  in  the  four 
named  States. 

Catalogue  of  Federal  Domestic 
Assistance  Number 

This  program  is  listed  in  the 
Catalogue  o^ Federal  Domestic 
Assistance  at  Number  17.202, 
"Certification  of  Foreign  Workers  for 
Agricultural  or  Logging  Employment." 

List  of  Subjects  in  20  CFR  Part  655 

Administrative  practice  and 
procedure.  Agriculture.  Aliens, 
Employment,  Forests  and  forest 
products,  Guam,  Labor,  Migrant  labor. 
Wages. 

Proposed  Rule 

PART  655— [AMENDED! 

Accordingly,  it  is  proposed  to  amend 
§  655.207  of  Part  655  of  Chapter  V  of 


Title  20.  Code  of  Federal  RegulaMons,  by 
adding  thereto  a  paragraph  (b)(3i  to  read 
as  follows: 

!:  655.207     Adverse  effect  rales. 

■  •  *  •  * 

(b)  •  •  • 

(3)  Notwithstanding  paragraphs  (b)  (1) 

and  (2)  of  this  section,  pursuant  to  the 
orders  in  Bragg  v.  Donovan.  Civil  Action 
No.  82-2361  (D.D.C.  August  25,  1982), 
and  NAACP.  Jefferson  County  Branch  v. 
Donovan.  Civil  Action  No.  82-2315 
(D.D.C.  September  3,  1962).  the  adverse 
effect  rates  for  the  following  States  shall 
be  as  follows:  $3.53  in  Maine,  S3. 63  in 
Vermont,  and  S3. 98  in  W  est  Virginia,  for 
agricultural  employment  in  those  States 
during  the  1982  harvest  season;  and 
S4.73  in  Florida  for  sugar  cane  work 
during  the  1982-83  harvest  season. 
*         •         *         *        • 

(Sections  101(a)(15)(H)(ii)  and  1184(c)  of  the 
Immigration  and  Nationality  Act  (8  U.S.C 
n01(a)(15)(H)(ii)  and  1184(c));  8  CFR 
214.2(h)(3)(i)) 

Signed  in  Washington.  D.C.  this  17th  day 
of  November.  1982. 
Raymond  |.  Donovan. 
Secretary  of  Labor. 

(FR  Dnc  82-311)74  Filed  ll-lB-8£  8:45  amf 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  148 

[Docket  No.  82N— 02621 

Quick  Frozen  Raspberries;  Advance 
Notice  of  Proposed  Rulemaking  on  the 
Possible  Establishment  of  a  Standard 

Correction 

In  FR  Doc.  82-24071  beginning  on  page 
38912  of  the  issue  for  Friday.  September 
3. 1982.  make  the  following  changes: 

1.  On  page  38914.  Table  I.  the  "Total 
allowable  points  '  at  the  bottom  of  the 
table  should  be  moved  one  column  to 
the  right  so  that  "15"  is  situated  under 
"Minor".  "10"  is  situated  under  "Major", 
"4"  is  situated  under  "serious",  and  "20" 
is  situated  under  "Total". 

2.  On  the  same  page,  in  the  third 
column,  the  second  paragraph,  the  last 
line  should  have  a  footnote  designation 
which  should  read  "Series  '." 

BILLING  CODE    ISOS-OIM 


VOL 


52200 


I 
Federal  Register  /  Vol.  47,  No.  224  /  Friday,  November  19,  1982  /  Proposed  Rules 


21  CFR  Part  358 

[OocketNo.  80N-0146I 

I 
Nailbiting  and  Thumbsucking 
Deterrent  Drug  Products  for  Over-the- 
Counter  Human  Use;  Tentative  Final 
Monograph 

Correctjon 

In  FR  Doc.  82-24075  beginning  on  page 
39096  of  the  issue  for  Friddy,  September 
3.  1982.  in  the  second  column  of  that 
page,  the  second  complete  paragraph, 
the  seventh  line,  the  citation  sho'jld  read 
■21  CFR  330.10". 

BILUNG  CODE  1S05-01-M 


21  CFR  Part  358 
[Docket  No.  80N-02381 

Wart  Remover  Drug  Products  for 
Over-the-Counter  Human  Use; 
Tentative  Final  Monograph 

Correction 

In  FT?  Doc.  82-24076  beginning  on  page 
39102  of  the  issue  for  Friday,  September 
3.  1982.  make  the  following  changes: 

1.  On  page  39104.  the  second  column, 
the  third  complete  paragraph,  the  third 
line  should  read  ■'502,  505.  701.  52  Slat. 
1IT41-1042  as". 

2.  On  page  39105.  the  second  column. 
!he  first  complete  paragraph,  the  second 
line,  the  date  should  read  "September  3, 
1983". 

BILLING  COOE   1S05-01-M 


21  CFR  Part  358  j 

[Docket  No.  78N-00651  ' 

Skin  Bleaching  Drug  Products  for 
Over-the-Counter  Human  Use; 
Tentative  Final  Monograph 

Correction 

In  FR  Doc.  82-24077  beginning  on  page 

39108  of  the  issue  for  Friday,  September 
3.  1982.  on  page  39114.  the  second 
column,  the  final  paragraph,  the  third 
Hne.  the  word  "domestic"  should  read 
"cosmetic  ', 

I 
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21  CFR  Part  358 
[Docket  No.  80N-O348J 


I 


Ingrown  ToenaH  Relief  Drug  Products 
for  Over-the-Counter  Human  Use; 
Tentative  Rnal  Monograph 

Correction 

In  FR  Doc.  82-24074  beginning  on  page 
39120  of  the  issue  for  Friday.  September 
3.  1982.  make  the  following  rb.ingt's; 


1,  On  page  39123.  the  second  column, 
the  first  complete  paragraph,  the  second 
line,  the  citation  should  read 

"§  358.450(c)(2)". 

2.  On  page  39125.  the  third  column,  the 
second  line,  the  date  should  read 
"January  3.  1983." 

BILLING  COOE  1 505-0 '-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

i  Notice  No.  434;  Re:  Notice  No.  3991 

Monticello  Vlticultural  Area 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms,  Treasury. 

action:  .-\mended  notice  of  proposed 

rulemaking. 


summary:  This  notice  amends  Notice 
No  399  which  proposed  the  viticultural 
area  Monticello  near  Charlottesville, 
Virginia.  During  the  comment  period  for 
this  notice,  a  proposal  was  submitted  for 
alternate  boundaries  which  enlarged  the 
area  ongindlly  proposed.  The 
alternative  proposal  was  submitted  by 
the  [effersonian  Wine  Grape  Growers 
Society.  Notice  No.  399  (46  FR  59274) 
was  published  in  the  Federal  Register  on 
D.MPmber  4.  1981. 
DATES:  Written  comments  must  be 
received  by  January  3, 1983. 
ADDRESS:  Send  written  comments  to: 
Chief.  Regulations  and  Procedures 
Division,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  P.O.  Box  385,  Washington, 
lie  20044-0385  [Notice  No.  434], 

Copies  of  the  petition,  the  proposed 
regulations,  the  appropriate  maps,  and 
the  written  comments  will  be  available 
for  public  inspection  during  normal 
business  hours  at  the  ATF  Reading 
Room,  Room  4405.  Federal  Building.  12th 
and  Pennsylvania  Avenue.  NW., 
Washington,  DC, 

FOR  FURTHER  INFORMATION  CONTACT: 
.\')rman  P.  Blake,  Research  .md 
R'^uulations  Branch.  Bureau  of  .-Mcoho!, 
Tobacco  and  Firearms,  1200 
Pennsylvania  Avenue.  NW., 
W.i^hington,  DC  20226  (202-566-7626). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  4.  1981.  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  (ATF] 
published  a  notice  of  proposed 
rulemaking.  Notice  No.  399  (46  FR 
59274],  in  which  ATF  considered  the 
establishment  of  a  viticultural  area  in 
the  Charlottesville,  Virginia,  area  to  be 


known  as  "Monticello."  This  viticultural 
area  as  originally  proposed  by  six 
industry  members  in  the  area  is  located 
in  Albemarle  and  Orange  Counties  and 
covers  approximately  475  square  miles. 
The  comment  period  for  Notice  No,  399 
closed  on  March  4,  1982.  This  notice 
amends  Notice  No.  399. 

Alternative  Proposal 

During  the  comment  period 
alternative  boundaries  for  an  enlarged 
Monticello  viticultural  area  were 
submitted  by  the  JefTersonian  Wine 
Grape  Growers  Society.  This  proposal 
cites  boundaries  for  a  portion  of  Nelson 
County  and  larger  portions  of  Albemarle 
and  Orange  Counties  than  the  original 
petition  and  covers  approximately  1.250 
square  miles.  The  area  within  the 
second  proposal  includes  5  bonded 
wineries  and  27  vineyards.  The 
predominant  grapes  grown  in  the 
approximately  160  acres  are  of  the 
vinifera  variety  and  consist  of 
Chardonnay,  White  Reisling,  Cabernet 
Sauvignon  and  Gewurztraminer. 

The  Jeffersonian  Wine  Grape  Growers 
Society  believes  that  the  enlarged  area 
it  is  proposing,  which  totally  encloses 
the  area  proposed  in  the  original 
petition,  meets  requirements  for 
approval  as  the  Monticello  viticultural 
area.  The  Society  cites  the  same 
historical  and  current  evidence  as  the 
original  petitioner  in  support  of  the 
Monticello  name  as  it  is  known  locally 
and  nationally.  Several  other  factors  are 
also  claimed  as  evidence  that  the 
geographical  features  of  the  proposed 
enlarged  area  distinguish  it  from  the 
surrounding  areas. 

The  Blue  Ridge  Mountains  to  the  west 
shelter  the  proposed  area  from  cold 
winds.  The  elevation  of  the  area  allows 
for  a  span  of  220  to  250  frost-free  days. 

This  span  drops  to  150-175  days  in  the 
area  surrounding  the  proposed 
viticultural  area.  The  greater  span  of 
days  is  impiortant  since  early  Spring  and 
Fall  frosts  can  damage  the  growth  of  the 
graoes. 

The  proposed  enlarged  Monticello 
viticultural  area  is  located  within  a  zone 
of  relatively  low  thunderstorm  activity 
as  compared  to  its  surrounding  areas 
Heating  degree  days  of  4.000  to  4.400 
and  cooling  degree  days  of  1,100  to  1.200 
are  found  in  the  proposed  area  while 
different  conditions  exist  in  other  areas 
of  the  state. 

A  survey  of  rainfall  data  was  taken 
from  owners  of  15  vineyards  throughout 
the  proposed  area.  The  average  annual 
rainfall  reported  was  42.4  inches  with  ,i 
range  of  39.5  to  44.0  inches.  These 
amounts  are  similar  to  the  average 
annual  accumulation  of  47  inches  of  r.iin 
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iverage 

nchfis  of  riiin 


between  the  years  of  1772  and  1777 
recorded  by  Thomas  Jefferson  is  his 
Weather  Memorandum  Book  at  his 
home,  Monticello. 

Boundaries 

The  area  proposed  by  the  juffiTsunian 
Wine  Grape  Growers  Society  is  located 
within  the  following  boundaries. 

From  Norwood.  Virginia,  following  the 
Tye  River  west  and  northwest  until  it 
intersects  with  the  eastern  boundary  of 
the  George  Washington  National  Forest: 
following  this  boundary  northeast  to 
Virginia  Rt.  664.  then  west  following  Rl 
664  to  its  intersection  with  the  Nelson 
County  line;  then  northeast  along  the 
Nelson  County  line  to  its  intersection 
with  the  Albemarle  County  line  at 
Jarman  Gap;  from  this  point  continuing 
northeast  along  the  eastern  boundary  of 
the  Shenandoah  National  Park  to  its 
intersection  with  the  northern 
Albemarle  County  line;  following  the 
county  line  southeast  to  its  intersection 
with  the  Orange  County  line:  continuing 
north  on  the  county  line  to  its 
intersection  with  the  Rapidan  River, 
which  continues  as  the  Orange  County 
line;  following  the  river  east  and 
northeast  to  its  confluence  with  the 
Mountain  Run  River:  then  following  the 
Mountain  Run  River  southwest  to  its 
intersection  with  Virginia  Rt.  21); 
continuing  southwest  along  Rt.  3)  lo  Itie 
corporate  limits  of  the  town  uf  Orange: 
following  southwest  the  corporate  limit 
line  to  its  intersection  with  U.S.  Rt.  15; 
continuing  southwest  on  Rt.  15  to  its 
intersection  with  Virginia  Rt.  231  in  the 
town  of  Gordonsville;  then  southwest 
along  Rt.  231  to  its  interse(:t;i)n  with  the 
Albemarle  County  line;  continuing 
southwest  along  the  county  line  to  its 
intersection  with  the  James  River:  then 
following  the  James  River  to  its 
confluence  with  the  Tye  River  .it 
Norwood,  Virginia,  the  beginning  point 

Executive  Order  12291 

It  has  been  determined  tli.it  this  notii  c 
of  proposed  rulemaking  is  not  (lassifleii 
as  a  "major  rule"  within  the  meaning  of 
E.xecutive  Order  12291  of  February  17, 
1981,  because  it  will  not  have  an  annual 
effect  on  the  economy  of  SllK)  million  or 
more;  it  will  not  result  in  a  major 
increase  in  cost  or  prices  for  consumers 
individual  industries,  Federal.  State  or 
local  government  agencies,  or 
geographic  regions;  and  it  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603.  604)  are  not  applicable  to  this 
proposal  because  the  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal  is 
not  expected  to  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities, 
because  the  value  of  the  proposed 
viticultural  area  designation  is 
intangible  and  subject  to  influence  by 
other  unrelated  factors.  Further,  the 
proposal  will  not  impose,  or  otherwise 
r.iuse,  a  significant  Increase  in  the 
reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substanti.il 
number  of  small  entities. 

Public  Participation — Written  Comments 

.'\TF  requests  interested  persons  to 
submit  comments  regarding  this 
proposed  viticultural  area,  as  amended, 

(a)  Viticultural  area  name.  ATF  is 
particularly  interested  in  evidence 
which  supports  the  claim  that  there  is  an 
area  known  locally  or  nationally  as 
Monticello.  For  example,  is  there 
evidence  which  supports  the  claim  for 
either  one  of  these  proposed  viticultural 
areas  that  either  are  known  as 
.Monticello?  is  there  evidence  to  support 
the  claim  that  the  proposed  areas  of 
Albemarle  County,  as  well  as  large 
areas  of  Nelson  County  and  Orange 
County  are  known  locally  and/or 
nationally  as  Monticello?  How  far  can 
one  travel  in  any  direction  away  from 
Monticello  Mountain,  Jefferson's  home, 
and  still  be  in  an  area  known  as 
Monticello?  What  evidence  can  be 
submitted  to  support  this  claim? 

(bj  VitiruJtural  area  size.  ATF  is  also 
concerned  about  the  sizes  of  the  areas 
proposed  in  relation  to  the  number  of 
acres  planted  with  grapes.  The  size  of 
the  area  as  originally  proposed  in  Notice 
No.  399  is  approximately  475  square 
miles  with  114  acres  planted  with 
grapes.  The  alternate  proposal  increased 
ihe  area's  size  to  approximately  1.250 
square  miles  with  160  acres  planted  with 
grapes.  ATF  questions  the 
disproportionate  sizes  of  both  areas  as 
proposed  in  relation  to  the  number  of 
acres  planted  with  grapes. 

(c)  Alternative  boundaries.  ATF  is 
specifically  interested  in  comments 
regarding  other  alternative  boundaries 
that  may  more  accurately  depict  the 
area  known  as  "Monticello." 

All  pertinent  comments  will  be 
considered  prior  to  the  proposal  of  final 
regulations.  Comments  are  not 


considered  confidential.  Any  material 
which  the  commienter  considers  to  be 
confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comments.  The  name  of 
any  person  submitting  comments  is  not 
exempt  from  disclosure. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  on  these  proposed 
regulations  should  make  a  request,  in 
writing,  to  the  Director  within  the  45  day 
comment  period.  The  request  should 
include  reasons  why  the  commenter 
feels  that  a  public  hearing  is  necessary. 
The  Director,  however,  reserves  the 
right  to  determine  whether  a  public 
hearing  will  be  held. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedures.  Consumer  protection. 
Viticultural  areas,  and  Wine. 

Drafting  Information 

The  principal  author  of  this  document 
is  Norman  P.  Blake,  Research  and 
Regulations  Branch.  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  However, 
personnel  in  other  offices  of  the  Bureau 
participated  in  the  preparation  of  the 
document,  both  in  substance  and  style. 

(Sec.  5  of  the  Federal  Alcohol  Adminislritliiin 
Act  (49  Stat.  391)  (as  amended  27  U.S.C.  20,5)) 

Signed:  October  17, 1982. 
Stephen  E.  Higgins, 
Acting  Director. 

Approved:  November  1, 1982 
David  Q.  Bates. 
Deputy  Assistant  Secretary  (Opervlinnsf 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

(Docket  No  FEMA  b4S4i 

National  Flood  Insurance  Program. 
Proposed  Elevations  ana  Zone 
Designations  tor  Catoosa  County, 
Georgia 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACnOM:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  proposed 
elevations  and  zone  designations 
described  below. 

The  proposed  elevations  and  zone 
desigations  will  be  the  basis  for  the 
flood  plain  management  measures  that 
the  community  is  required  to  either 
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adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify'  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  F*rogram 
(NFIP). 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  m  the 
above-named  community 

ADDRESSES:  Map  and  other  information 
showing  the  detailed  outlines  of  the 
Hood-prone  .jreas  and  the  proposed 
elevations  and  zone  designations  are 
available  for  review  at  the  County 
Administr.itor's  Office. 

Send  C(5mments  to:  Mr.  ]■  M.  PIpmons. 
County  Administrator,  Catoosa  County. 
Office  of  Commissioner  of  Roads  and 
Revenue.  Ringgold,  Georgia  ,30736. 


Soijice  of  *'OO0ir.q 


West  Ch«tiamauga  Cteek.. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Brain  R.  Mrazik,  Acting  Chief, 
Engineering  Branch.  Natural  Hazards 
Divison,  State  and  Local  Programs  and 
Support.  Federal  F.mergency 
Management  Agency.  Room  514, 
Washington.  DC.  20472.  (202)  287-0230 

SUPPLEMENTARY  INFORMATION:  The 

Associate  Director,  State  and  Local 
Prosrams  and  Support,  gives  notice  of 
the  proposed  elevations  and  zone 
designations  (100  year  flood)  for 
Catoosa  County.  Georgia  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234). 
87  Stat.  980.  which  added  Section  1363 
to  the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90-448).  42  U.S.C.  4001-4128,  and  44  CFR 
67.4(a)). 


The  proposed  elevations  and  zone 
designations,  together  with  the  flood 
plain  management  measures  required  by 
§  60.3  of  the  program  regulations,  are  the 
minimum  that  are  required.  They  should 
not  be  construed  to  mean  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their  flood 
plain  management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State  or  regional  entities.  The 
proposed  elevations  and  zone 
designations  will  also  be  used  to 
calulate  the  appropriate  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  the  second  layer 
of  insurance  on  existing  buildings  and 
their  contents. 

The  proposed  elevations  and  zone 
designations  for  selected  locations  are; 


Location 


Existing 
etevaion  (feel) 

I'JGvO) 


Proposed 

elevation  (feet) 

(NGVD) 


Between  ire  'e^iessee/Geofgia  state  boundary  and  tfie  Catoosa  Coonly/ 

Walker  Cocnty  txxjndary. 

Norn  of  0»er  Bridge         _ — _—-... 

Be^veer  Reed  BfOge  and  |ust  ncxihaast  o(  Alexander  Bndga  Road 

Soutrwesi  B'ancn - - 


Range  678-693       Range  680-692 


701-719 


Existing  zone 
designation 


Proposed  zone 
designation 


A7 
AS 


*9 
A6 
A9 


Pursuant  to  the  provisions  of  5  U.S.C, 
605(b),  the  Associate  Director  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  Special  Flood  Hazard  Areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  , 

Flood  plains. 

(.\aUondl  Flood  Insurance  .Act  of  1968 
(Title  XIII  of  Housing  and  Urban 
Development  Act  of  1968),  effective  [aniiary 
28,  1969  (33  FR  17804,  November  28.  1968),  as 
amended;  42  L'S.C.  4<X)l-412a:  E.O.  12127.  44 
FR  19367;  and  delegation  of  authonly  to 
Associate  Director.  Stnie  rind  Local  Pi-o^ranis 
and  Support. 

Issued:  October  29.  1982.  I 

Lee  M.  Thomas. 

Associate  Director.  State  and  Local  Programs 

and  Support. 

IFS  Doc  fi;- 11-25  ntcd  n   is-a:  >i45am| 
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44  CFR  Parte? 
[Docket  No.  FEMA-63841 

National  Flood  Insurance  Program; 
Proposed  Flood  Elevation 
Determinations;  Correction 

agency:  Federal  Emergency 

Management  Agency. 

ACTION.  Proposed  rule:  correction, 

SUMMARY:  This  document  corrects  a 
Notice  of  Proposed  Determinations  of 
base  (100-year)  flood  elevations 
previously  published  at  47  FR  35795  on 
August  17,  1982,  This  correction  notice 
provides  a  more  accurate  representation 
of  the  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  for  the  Township  of 
Teaneck,  Bergen  County.  New  Jersey. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Brian  R.  Mrazik,  Acting  Chief. 
Engineering  Branch.  Natural  Hazards 
Division,  Federal  Emergency 
Management  Agency,  Washington,  D,C. 
20472.  (202)  287-02.30. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  correction  to 
the  Notice  of  Proposed  Determinations 
of  base  (100-year)  flood  elevations  for 
selected  locations  in  the  Township  of 
Teaneck.  Bergen  County,  New  Jersey, 
previously  published  at  47  FR  35795  on 
August  17,  1982.  in  accordance  with 
Section  110  of  the  Flood  Disaster 


Protection  Act  of  1973  (Pub.  L.  93-234), 
87  Stat.  980.  which  added  Section  1363 
to  the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90-448)),  42  U.S.C.  4001^128,  and  44 
CFR  67.4(a). 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevations 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flbod  elevation  determination  under 
section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  community,  will  govern  future 
construction  within  the  flood  plain  area. 
The  elevation  determinations,  however, 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adopts 
flood  plain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  flood  plain  and  do 
not  proscribe  develpment.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement;  of  itself  it  has  no  economic 
impact. 
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List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  Flood  plains. 

The  following  location  descriptions 
have  been  determined  to  read  as 
follows.  The  remainder  of  the  Notice  of 
Proposed  Base  Flood  Elevations  remains 
unchanged. 


I 

I 

Elevation 
in  teel 

Source  ot 

Locatio'-. 

national 

floo*og 

geoaetic 

verttcal 

datum 

Tnbutary  to 

At    confluence    with    OverpecK 

•q 

CVerpeck 

Creed 

Creek 

ADproximatefy     1  4O0    teel    up- 

■10 

stream     ol     confluence    with 

Overpeck  CreeK. 

(National  Flood  Insurance  Act  of  1968  |Titif 
Xni  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28.  1969  (33  FR 
17804,  November  28,  1968),  as  amended:  42 
IJ.S.C.  4001-4128:  Ex.  Or.  12127.  44  FR  19367; 
and  delegation  of  authority  to  the  Associate 
Director). 

Issued:  .November  2.  1982. 
Lee  M.  Thomas, 

Assoc  in  IP  Dir'^clor  S'a'e  ar.a'  Lccol  Prx\i;rar>is 
and  Support. 

ire  Doc.  R2-:)T^26  Fitcii  n-18-S2  rt4,S  .rn) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

(PR  Docket  No.  82-6181 

Allocation  of  Frequencies  for  Wildlife 
Tracking  Telemetry  in  the  Forestry- 
Conservation  Radio  Service;  Order 
Extending  Time  for  Filing  Comments 
and  Reply  Comments 

Correction 

In  FR  Doc.  82-29590  beginning  on  pajji 
47895  in  the  issue  of  Thursday,  October 
28.  1982,  middle  column  [PR  Docket  .\o, 
92-618]  should  appear  as  [PR  \o.  Do-  kci 
82-6181. 
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This   section   of   the   FEDERAL   REGISTER 
contains   documents   other   than   rules   or 
proposed   rules   that   are   applicable   to   the 
public.    Notices   of   heanngs   and 
investigations,   committee   meetings,   agency 
decisions   and   rulings,   delegations   of 
authority,   filing   of  petitions   and 
applications  and   agency   statements   of 
organization   and   functions   are   examples 
of   documents   appeanng   in   this   section 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Governmental 
Processes;  Public  Meeting 

Pursuant  to  the  Federal  .Advisory 
Committee  Act  (Pub,  L.  \o.  92-463), 
notice  is  hereby  given  of  a  meeting  of 
the  Committee  on  Governmental 
Processes  of  the  Administrative 
Conference  of  the  United  States,  to  be 
held  at  9:00  A.M.  on  Tuesday-.  .November 
23,  1982.  at  the  Departm.ent  of  the 
Treasurv'.  Cash  Room  (second  floor), 
15th  Street  &  Pennslyvania  Avenue, 
N'W..  Washington,  DC. 

The  Committee  will  meet  to  discuss 
further  the  Conference's  project  on 
discipline  of  attorneys  practicing  before 
ff'deral  agencies. 

Attendance  is  open  to  the  interested 
public,  but  limited  to  the  space 
available  Persons  wishing  to  attend 
should,  if  possible,  notify  the  Office  of 
the  Chairman  of  the  Administrative 
Conference  prior  to  the  meeting.  The 
Committee  Chairman,  if  she  deems  it 
appropriate,  may  permit  members  of  the 
public  to  present  oral  statements  at  the 
meeting;  any  member  of  the  public  may 
file  a  written  statement  with  'he 
Committee  before,  during  ,  or  after  the 
meeting. 

For  further  information  concerning 
this  meeting  contact  David  M.  Pntzl<er. 
Office  of  the  Chairm.an.  Administrative 
Conference  of  the  United  States.  2120  L 
Street,  .\W.,  Suite  500.  Washington,  D.C. 
20037,  (Telephone:  202-254-7065.) 
Minutes  of  the  meeting  will  be  available 
on  request. 
November  17,  iq8j 
Richard  K.  Berg, 
General  Counsel. 

|KK  I)."    A:-r.J6*>  K'ied  n-lft-«2:8:45  .im| 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Research  Service 

Soybean  Research  Advisory  Institute 

According  to  the  Federal  Advisory 

Committee  Act  of  October  6,  1972  (Pub. 
L.  92-463.  86  Stat.  770-7761,  the 
,\ari(:ultural  Research  Service 
announces  the  following  meeting: 

Name:  Soybean  Research  Advisory 
Institute. 

Date:  December  17,  1982  (9:00  AM), 

Place:  Room  104  Administration  Buildinx, 
U.S.  Department  of  Agriculture,  12th  and 
Jefferson  Drive,  SW.  Washington.  D,C.  202.SO. 

Type  of  meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  below. 

Purpose:  This  is  the  first  meeting  of  the 
Soybean  Research  Advisory  Institute 
established  in  compliance  with  Section  1446 
of  the  Agriculture  and  Food  Act  of  1981.  The 
purpose  of  this  Advisory  Institute  is  to 
provide  a  temporary  advisory  body  to  assess 
soybean  production  and  utilization  research 
in  the  United  States  and  to  submit  a 
comprehensive  report  to  Congressional 
committees  on  its  findings. 

Contact  person:  Dr.  Robert  C.  Leffel. 
E.xecutive  Secretary,  Soybean  Research 
Advisory  Institute,  Room  ,301,  BIdg,  005. 
BARC-West,  Beltsville.  MD  20705,  telephone 
(301)  344-3909. 

Done  at  Beltsville.  Maryland,  the  8th  day  of 
November,  1982. 
Robert  C.  Uffel, 

Executive  Secretary.  Soybean  Research 
Advisory  Institute. 

(FR  Doc.  82-317S8  Filed  11-18-82:  8:45  om| 
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Rural  Electrification  Administration 

Deputy  Administrator  et  al.;  Delegation 
of  Authority 

Pursuant  to  the  Rural  Electrification 
Act  of  1936,  as  amended  (7  U.S.C.  901  et 
seq.),  and  paragraphs  2.7  and  2.72.  Title 
7,  Code  of  Federal  Regulations,  the 
following  delegations  of  authority  are 
made  by  the  Administrator  of  the  Rural 
Electrification  Administration  and  the 
Governor  of  the  Rural  Telephone  Bank 

1.  The  Deputy  Administrator,  or  the 
Acting  Deputy  Administrator,  of  the 
Rural  Electrification  Administration  is 
delegated  authority,  to  be  exercised  only 
during  the  absence  or  unavailability  of 
the  Administrator,  to  perform  a  I!  the 


duties  and  exercise  all  the  powers 
which  are  now,  or  which  may  hereafter 
be  delegated  to  the  Administrator  of  the 
Rural  Electrification  Administration  and 
the  Governor  of  the  Rural  Telephone 
Bank. 

2.  The  Assistant  Administrator, 
Electric;  the  Assistant  Administrator, 
Telephone;  the  Assistant  Administrator. 
Management;  and  any  officer  of  the 
Rural  Electrification  Administration, 
designated  in  writing  by  the 
Administrator,  Deputy  Administrator,  or 
Acting  Deputy  Administrator,  in  the 
order  listed,  are  authorized  to  serve  as 
Acting  Deputy  Administrator  during  the 
absence  or  unavailability  of  the  Deputy 
Administrator,  and  as  Acting  Deputy 
Governor  of  the  Rural  Telephone  Bank 
during  the  absence  or  unavailability  of 
the  Deputy  governor,  or  during 
vacancies  in  such  offices. 

These  delegations  shall  be  effective 
immediately  and  supersede  all  other 
delegations  in  conflict  herewith. 

Dated:  November  15.  1982. 

Harold  V.  Hunter, 

Atimmistrator.  Rural  Electrification 
Administration.  Governor.  Rural  Telephone 
Bank. 


IFH  D.ir   H2-31-<>q  ¥-\fd  ll-l(t-8i  8  45  , 
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Soil  Conservation  Service 

Lower  Silver  Creek  Watershed,  Calif.; 
Intent  To  Prepare  an  Environmental 
Impact  Statement 

AGENCY:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
.'Xct  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CF'R  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
US.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  being  prepared  for  the 
Lower  Silver  Creek  Watershed,  Santa 
Clara  County,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eugene  E.  Andreuccetti.  State 
Conservationist,  Soil  Conservation 
Service,  2828  Chiles  Road.  Davis. 
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California,  95616,  telephone  |916)  7,i8- 
2200). 

SUPPLEMENTARY  INFORMATION:  Ihe 

environmental  assessment  of  this 
federally  assisted  action  indicated  that 
the  project  may  cause  significant  local, 
re>jional,  or  national  impacts  on  the 
environment.  As  a  result  of  these 
findings.  Eugene  E.  Andreuccetti,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are 
needed  for  this  project. 

The  project  concerns  a  plan  for  flood 
prevention.  Alternatives  under 
consideration  to  reach  this  objective 
include  nonstructural  measures  and 
I  hannel  improvement. 

.A  draft  environmental  impact 
statement  will  be  prepared  and 
circulated  for  review  by  agencies  and 
the  public.  The  Soil  Conservation 
Service  conducted  public  meetings  in 
June  1979  and  .November  1980  to  solicit 
views  and  suggestions  of  interested 
individuals,  groups,  and  agencies  to 
determine  the  scope  of  the  ev,di;afion  of 
the  proposed  actions.  The  Soil 
Conservation  Service  ha.s  also  consulted 
various  Federal,  State,  and  local 
agencies  that  have  special  expertise, 
legal  jurisdiction,  or  interest  in  the 
preparation  of  the  draft  environmental 
impact  statement.  A  summ.iry  of  thi' 
scoping  process  has  been  distributed  to 
these  agencies.  The  information 
g.ithered  and  concerns  expressed  during 
the  scoping  process  will  be  incorporated 
>n  the  EIS.  Furtlier  infonnaiKm  on  the 
[)roposed  action,  or  the  scoping  process 
may  be  obtained  from  Eugene  E. 
Andreuccetti,  State  Conservationist,  at 
the  above  address  or  telephone  (916) 
7.58-2200. 

(Ciitalog  of  Kedcral  l3omp,stir.  Assist, inre 
ProKr;im  ,Mo.  10.9()4,  Watershed  Prntertion 
nnd  Flood  Prevention  Program.  Office  of 
ManHsement  and  Budget  Circular  A-95 
regarding  State  and  local  cleannghousi' 
review  of  Federal  and  federally  assistfd 
programs  and  projects  is  .ipplicahie.) 
VVilliam  H.  Payne, 
Assistant  Staip  Conservationist. 
:rR  n.i    K  n-n:  Fil.-d  u-ift-<i.i  841  .im| 
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Village  of  Rio  Grande  RC&D  Measure, 
Ohio;  Finding  of  No  Significant  Impact 

AGENCY:  Soil  Conservation  Service. 
I  !SDA. 


52205 


ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  Section  102{2)(CJ 

of  the  .National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFK 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture.  gi\es 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Village  of  Rio  Grande  RCSD  Measure, 
Gallia  County,  Ohio. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  R.  Shaw.  State  Conservationist. 
Soil  Conservation  Service.  Room  522, 
200  North  High  Street.  Columbus.  Ohio 
43215,  telephone:  (614 )-469- 6962. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  .t';tion  indicates  that 
the  project  will  n(it  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Robert  R.  Shaw,  State 
(Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
■  ■nvironmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan 
installing  recreational  facilities  near  an 
existing  reservoir.  The  planned  works  of 
improvement  include  a  shelterhouse. 
picnic  tables,  playground  equipment  and 
a  parking  lot.  All  areas  disturbed  by 
construction  will  be  seeded. 

The  .Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal.  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Robert  R.  Shaw. 

No  Administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
pul)li<:,i!ion  in  the  Federal  Register. 

(Ci'aloK  cf  Federal  Domestic  Assistdnce 
Program  No.  10,901.  Resource  Conservation 
.uui  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  ,ind  projects  is  applicable.) 


n.i '.I'd.  Octoii'T  :~  itiHi: 

H.  Wes  Onelh. 

Deputy  State  Conservationist. 

\tV  l>„    HZ    1144.',  I-  .,.:>  :  1    i(t_82;  8:45  wn| 
BILLING  COOE  3410-1&-M 

West  Brancti  of  the  Westfield  River 
Watershed,  Massachusetts;  Intent  to 
Deauthorize  Federal  Funding 

AGENCY:  Soil  Conservation  Service. 

I  'SDA. 

action:  Notice  of  intent  to  deauthorize 
Federal  funding. 

SUMMARY:  Pursuant  to  the  Watershed 
i'rotection  and  Flood  Prevention  Act. 
Pub.  L.  83-566,  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  622),  the  Soil  Conservation  Service 
gives  notice  of  the  intent  to  deauthorize 
Federal  funding  for  the  West  Branch  of 
the  Westfield  River  Watershed  project. 
Berkshire,  Hampshire  and  Hampden 
Counties,  Massachusetts. 
for  further  information  contact: 
Sherman  L.  Levsis,  S'  iii 
Conservationist,  Soil  Conservation 
Service.  451  West  Street.  Amherst, 
Massachusetts  01002,  telephone  (413) 
25fVri441 

SUPPLEMENTARY  INFORMATION:  A 
determination  has  been  made  by 
Sherman  L.  Lewis  that  the  proposed 
works  of  improvement  for  the  West 
Branch  of  the  Westfield  River 
Watershed  project  will  not  be  installed. 
The  sponsoring  local  organizations  have 
concurred  in  this  determination  and 
agree  that  Federal  funding  should  be 
deauthorized  for  the  project.  Information 
regarding  this  determination  may  be 
obtained  from  Sherman  L  Lewis.  State 
Conservationist,  at  the  above  address 
and  telephone  number. 

No  administrative  action  on 
implementation  of  the  proposed 
deauthorization  will  be  taken  until  60 
days  after  the  date  of  this  publication  in 
the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention.  Office  of  Management 
and  Budget  Circular  A-9S  regarding  State  and 
local  clearinghouse  review  of  Federal  and 
federally-assisted  programs  and  projects  is 
applicable.) 

Dated:  November  8,  1982. 
Shennan  L.  Lewis, 
Stale  Conservationist. 

]H>  l>i.    H2-31593  F;Ii-H  1 1-t6-«:  IKS  .imj 
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CIVIL  AERONAUTICS  BOARD 

Applications  for  Certificates  of  Public  Convenience  and  Necessity  and  Foreign  Air  Carrier  Permits 

Permits  filed  under  Subpart  Q  of  the  Board's  Procedural  Regulations  week  ended  November  12.  1982. 

Subpart  Q  .\ppli(:ations 

The  due  date  for  answers,  conforming  application,  or  motions  to  modify  scope  are  set  forth  below  for  each  application.  Following  the 
answer  period  the  board  may  process  the  application  by  expedited  procedures.  Such  procedures  may  consist  of  the  adoption  of  a  show-cause 
order,  a  tentative  order,  or  in  appropriate  cases  a  final  order  without  further  proceedings.{See.  14  CR  30.1701  et  sec.) 


Date  "ited 


Docnet 
No 


Description 


Ai'  cogfSt<;s  o<  Alaska,  inc  co  Mr  Leslie  W  Bays.  6601  Souin  A»  Parti  Place  Ancfiwage,  Alaska  99502  Applcatiofi  of  Aif  Logistics  ot  Alaska,  Inc  pursuant 
to  Secttor>  401  0*  ttie  Act  and  S<jt>oan  Q  ot  tt>e  Board's  Procedural  Reguiatior^s.  requests  a  certificate  of  put>lK:  convenience  and  riecessjty  to  engage  in 
mtefstate  air  transoortatior^  of  persons  oroperty  and  mat!  wtttiin  tfie  State  o'  Alaska  Between  tf>e  terminal  point  of  Anctvxage  and  lt>e  terminal  po*nt  of 
Hiamna  Confomung  applications.  Motions  to  modify  scope,  and  Answers  may  tie  tiled  t)y  December  lO.  1962 


Phyllis  T.  Kaylor, 

Srcretary- 

I V  R  [1. «    82-11  "8j  F  If  d  1 1  - !  B-dU.  (1:45  amj 
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Announcement  of  Collection  of 
Information  Under  the  Provisions  of 
ttie  Paperwork  Reduction  Act  (44 
U.S.C.  35)  , 

Agency  clearance  officer  from  whom 
a  copy  of  the  collection  of  information 
and  supporting  documents  is  available; 
Robin  A  Caldwell.  (202)  673-5922. 

New 

Title  of  the  Collection  of  Information. 
Charter  Escrow  Records  Survey." 

Agency  Form  Number:  None 

How  often  the  Collection  of 
Information  must  be  filed:  Nonrecurring. 

Who  is  asked  or  required  to  report: 
F-'inancial  Institutions. 

Fstimate  of  number  of  annuiii 
responses:  120. 

Fstimate  of  number  of  annual  hours 
needed  to  complete  the  collection  of 
information:  240 

Extension  I 

Title  of  the  Collection  of  Information 
"Report  of  Passengers  Denied 
Confirmed  Space." 

Agency  Form  Number:  251 

How  often  the  Collection  of 
Information  must  be  filed:  Monthly. 

Who  IS  asked  or  required  to  report: 
Certificated  U.S.  route  air  carriers  and 
foreign  route  air  carriers  holding  Section 
402  permits. 

Estimate  of  number  of  annual 
responses:  1,476. 

Estimate  of  number  of  annual  hours 
needed  to  complete  the  collection  of 
information:  11,808. 

Dated:  November  12.  1982 

Robin  A.  Caldwell, 

Chief.  Information  \fana^fn'e'i>t  l)i\  ision. 
Office  ofConiplroHer. 

|m  D<ic   8;-ll-»4  Filed  U-lfV-*!.'  B:4S  am| 
BII^INQ  CODE  U20-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Notice  of  Application  for  Duty-Free 
Entry  of  Scientific  Articles;  Correction 

In  the  Notice  of  Application  for  Duty- 
Free  Entry  of  Scientific  Articles 
appearing  at  page  49054  m  the  Federal 
Register  of  Friday,  October  29,  1982. 
Docket  Number  82-00362  is  hereby 
deleted 

(Cfitalug  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
Educational  and  Scientific  Materials.) 
Richard  M.  Seppa, 
Director.  Statutory  Import  Programs  Staff. 

\W.  Doc  82-31722  Fileil  11-1S-B2:  8:45  ami 
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Preliminary  Results  of  Administrative 
Review  of  Countervailing  Duty  Order; 
Vitamin  K  From  Spain 

AGENCY:  International  Irade 
Administration.  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
administration  review  of  countervailing 
duty  order. 

summary:  The  Department  of 

Commerc:e  has  conducted  an 
administrative  review  of  the 
countei  vailing  duty  order  on  vitamin  K 
from  Spain.  The  review  covers  the 
period  January  1.  1981  through 
December  31.  1981.  As  a  result  of  this 
review,  the  Department  h.is 
preliminarily  determined  the  amount  of 
the  net  subsidy  to  be  3.09  percent  of  the 
f.o.b.  invoice  price  of  the  merchandise. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results 

EFFECTIVE  DATE:  November  19.  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

l.orenza  Olivas  or  Richard  Moreland. 
Office  of  Compliance.  International 
Trade  .Administration.  MS  Department 


of  Commerce.  Washington.  D.C.  20230: 
telephone:  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  19.  1982,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (47  FR 
31304)  the  final  results  of  its  first 
administrative  review  of  the 
countervailing  duty  order  on  vitamin  K 
from  Spain  (41  FR  50419,  November  16, 
1976)  and  announced  its  intent  to 
conduct  the  next  administrative  review. 
As  required  by  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"),  the 
Department  has  now  conducted  that 
administrative  review. 

Scope  of  the  Review 

The  merchandise  covered  by  the 
review  is  vitamin  K,  commercially 
known  as  mendione  sodium  bisulfite, 
imported  directly  or  indirectly  from 
Spain.  Such  imports  are  currently 
classifiable  untder  item  412.6420  of  the 
Tariff  Schedules  of  the  United  States 
Annotated. 

The  review  covers  the  period  January 
1.  1981  through  December  31.  1981  and 
the  following  programs:  (1)  A  rebate 
upon  exportation  of  indirect  taxes, 
under  the  Desgravacion  Fiscal  a  la 
Exportacion;  and  (2)  an  operating 
capital  loans  program. 

Analysis  of  Programs 

1.  The  Desgravacion  P'iscal  a  la 
Exportacion  Spain  employs  a  cascading 
tax  system.  Under  this  system,  the 
government  levies  a  turnover  tax 
("IGTE")  on  each  sale  of  a  product 
through  its  various  stages  of  production, 
up  to  (but  not  including)  the  final  sale  in 
Spain.  Upon  exportation  of  the  product, 
the  government,  under  the  Desgravacion 
Fiscal  a  la  Exportacion  ( "DFE").  rebates 
these  accumulated  IGTE  indirect  taxes. 
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Although  the  Spanish  government 
rebates  upon  exportation  all  indirect 
taxes  paid  under  the  cascading  tax 
system,  the  Tariff  Act  allows  the  rebate 
of  only  the  following:  (1)  Taxes  borne  by 
inputs  which  are  physically 
incorporated  in  the  exported  prodduct 
(see  Annex  1.1  of  part  355  of  the 
Commerce  Regulations);  and  (2)  indirect 
taxes  levied  at  the  final  stage  (see 
Annex  1.2  of  part  355  of  the  Commerce 
Regulations).  If  the  tax  rebate  upon 
export  exceeds  the  total  amount  of 
allowable  indirect  taxes  described 
above,  the  Department  considers  the 
difference  to  be  an  overrebate  of 
indirect  taxes  and,  therefore,  a  subsidy. 
Physical  incorporation  is  a  question  of 
fact  to  be  determined  for  each  product 
in  each  case. 

In  this  case,  the  physically 
incorporated  inputs  are  raw  materials 
previously  allowed  by  the  Department. 
The  rebate  of  the  parafiscal  tax  on 
export  licenses,  a  final  stage  tax,  is  also 
allowable  when  calculating  whether  or 
not  there  is  an  overrebate  of  indirect 
taxes  under  the  DFE. 

As  of  January  1,  1981,  the  Spanish 
government  increased  the  IGTE  rate 
from  2.40  percent  to  3.80  percent,  while 
maintaining  the  previous  rate  for  the 
export  rebate.  Based  on  our  analysis  of 
the  indirect  taxes  on  physically 
incorporated  inputs  and  the  parafiscal 
tax  on  vitamin  K,  we  determine  that  the 
change  in  aggregate  indirect  tax 
incidence  has  eliminated  the  overrebate 
previously  found  countervailable; 
therefore,  we  preliminarily  determme 
the  net  subsidy  attributable  to  this 
program  during  the  period  of  review  to 
be  zero  percent. 

2,  Operating  Capital  Loans. 

The  Spanish  government  requires 
banks  to  set  aside  funds  to  provide 
short-term  operating  capital  loans. 
These  loans  are  granted  for  a  period  of 
less  than  one  year.  From  January  1.  1981 
through  February  28,  1981  the  Spanish 
government  fixed  the  interest  rate  for 
such  loans  at  8  percent,  which  was  15 
percent  below  the  legally-established 
commercial  rate  of  9.5  percent.  Effective 
March  1, 1981,  the  Spanish  government 
increased  the  interest  rate  nn  operating 
capital  loans  from  8  to  10  percent  while 
eliminating  the  interest  rate  ceiling  on 
comparable  short-term  commercial 
loans.  To  determine  the  interest  rate  on 
comparable  commercial  loans  for  the 
remaining  ten  months  in  1981,  we  took 
the  average  national  prime  interest  rate 
for  loans  of  comparable  length,  added 
the  prevailing  interest  charge  over  prime 
facing  borrowers  of  average  credit- 
worthmess  and  added  the  legally- 
established  fees  and  commissions. 
Based  on  this,  we  calculated  the  rate  to 


be  19.45  percent.  This  results  in  a  9.45 
percent  differential  between  the  interest 
rate  for  operating  capital  loans  and  that 
for  comparable  commercial  loans. 

The  maximum  loan  principal 
available  to  a  given  exporter  is 
determined  as  a  percentage  of  the  firms 
previous  year's  exports.  This  amount 
may  be  increased  if  the  firm  has  a 
government-issued  Exporter's  Card,  In 
the  case  of  vitamin  K.  maximum 
eligibility  until  November  1981  was  35 
percent.  Effective  November  21.  1981. 
the  Spanish  governmi^nt  decreased  the 
maximum  eligibility  to  28  percent.  In  the 
absence  of  information  nn  actual 
utilization  of  the  oppiating  capital  loans 
program,  we  assumed  that  the  maximum 
allowable  amount  was  borrowed. 
Therefore,  for  the  period  of  review,  we 
preliminarily  determine  the  benefit 
conferred  under  this  program  to  be  3.09 
percent  of  the  f.o.b.  invoice  price  of  the 
merchandise. 

Effective  April  20.  1982.  the  Spanish 
government  reduced  the  maximum 
percentage  of  eligibility  for  operating 
capital  loans  to  26.6  percent.  As  a  result, 
using  the  calculated  interest  rate 
differential  for  1982,  we  preliminarily 
determine,  for  purposes  of  cash  deposits 
of  estimated  countervailing  duties,  that 
the  net  subsidy  attributable  to  this 
progrrim  is  2.78  per{.ent. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
prelimmarily  determine  that  the  net 
subsidies  conferred  during  the  period  of 
review  by  the  two  programs  are  zero 
percent  and  3.09  percent  ad  valorem, 
respectively.  Accordingly,  the 
Department  intends  to  instruct  the 
Customs  Service  to  assess 
t:ouniervailing  duties  of  3,09  percent  of 
the  fob.  invoice  price  on  all  shipments 
of  Spanish  vitamin  K  exported  on  or 
after  January  1,  1981  and  on  or  before 
December  31.  1981. 

Further,  as  provided  for  bv  section 
751|a)(l|of  the  Tariff  Act,  the 
Department  intends  to  instruct  the 
Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties  of  2.78  percent  of  the  f.o.b.  invoice 
price  on  all  shipments  of  this 
merchandise  entered,  or  w^ithdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  the  current  review.  This 
deposit  requirerutmt  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
Within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 


days  of  the  date  of  publication.  Any 
request  for  an  administrative  protective 
order  must  be  made  no  later  than  5  da>s 
after  the  date  of  pulilication.  The 
Department  will  publish  the  final  results 
of  this  administrative  review  including 
the  results  of  its  analysis  of  issues 
raised  in  any  such  written  comments  or 
at  a  hearing 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  section  355.41  of  the  Commerce 
Regulations  (19  CFR  355.41). 

Dated:  .November  15,  1982. 
Gary  N.  Horlick, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc  82-31723  Piled  11-l»-e2: 8:46  am) 
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Certain  Stainless  Steel  Products  From 
Brazil;  Preliminary  Affirmative 
Countervailing  Duty  Determinations 

agency:  International  Trade 
Administration,  Commerce. 

action:  F*reliminary  Affirmative 
Countervailing  Duty  Determinations. 

SUMMARY:  We  preliminarily  determine 
that  certain  benefits  which  constitute 
subsidies  within  the  meaning  of  the 
countervailing  duty  law  are  being 
provided  to  manufactuers.  producers,  or 
exporters  in  Brazil  of  hot-rolled  stainless 
steel  bar,  cold-formed  stainless  steel 
bar,  and  stainless  steel  wire  rod  (certain 
stainless  steel  products).  The  estimated 
net  subsidy  is  12.50  percent  ad  valorem. 
Therefore,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  stainless  steel 
products  from  Brazil  which  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption,  and  to  require  a  cash 
deposit  or  bond  on  these  products  in  the 
amount  equal  to  the  estimated  net 
subsidy. 

If  these  investigations  proceed 
normally,  we  will  make  our  final 
determinations  by  January  27, 1983. 

EFFECTIVE  DATE:  N'ovember  19,  1982. 

FOR  FURTHER  INFORMATION  CONTACT! 
I'.ii.i  ,s  K   CrLiui-   (  iff.t  •'  I  f 
investigations.  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NVV., 
Washington,  DC.  20230.  telephone:  (202) 
377-3003. 

SUPPLEMENTARY  INFORMATION: 

Preliminary  Determmatn)ns 

Based  upon  our  investigations,  we 
preliminarily  determine  there  is  reason 
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to  believe  or  suspect  that  certain 
benefits  which  constitute  subsidies 
within  the  meaning  of  sectior  701  of  the 

Tariff  Act  of  193a  as  amended  (the  .\ct]. 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Brazil  of 
certain  stainless  steel  products.  For 
purposes  of  these  investigations,  the 
following  programs  are  prelimindrily 
found  to  confer  subsidies. 

•  IPl  export  credit  prenuum 

•  Preferential  working  capital 
financing  for  exports 

•  Income  tax  exemption  for  export 
earnings 

•  Long-term  loans 

•  IPI  rebates  for  capital  investment 

•  Industrial  Development  Council 
(CD!)  program 

We  estimate  the  net  subsidy  to  be 
12.50  percent  cd  valorem. 

Case  History 

On  June  16,  1982,  we  received  a 
petition  from  AJ  Tech  Speciality  Steel 
Corporation.  Carpenter  Technology 

Corporation.  Colt  Industries.  Inc., 
Crucible  Speciality  Metals  Divisioa 
Cyclops  Corporation,  Guterl  Special 
Steel  Corporation.  Joslyn  Stainless 
Steels,  Republic  Steel  Corporation,  filed 
on  behalf  of  the  U.S.  industry  producing 
certain  stainless  steel  products.  The 
petition  alleged  that  certain  benefits 
which  constitute  subsidies  within  (he 
meaning  of  section  701  of  the  Act  are 
being  provided,  directly  or  indirectly,  to 
the  manufacturers,  producers,  or 
exporters  in  Brazil  of  certain  stainless 
steel  products. 

We  found  the  petition  to  contain 
sufficient  grounds  upon  which  to  initiate 
counterv-ailing  duty  investigations,  and 
on  July  13.  1982.  we  initiated 
countervailing  duty  investigations  (47 
FR  30275).  We  stated  that  we  expected 
to  issue  preliminary  determinations  by 
September  9.  1982.  We  subsequently 
determined  that  the  investigations  are 
"extraordinarily  complicated."  as 
defined  in  section  703(c)  of  the  Act.  and 
postponed  our  preliminary 
determinations  for  65  days  until 
.November  15,  1982  (47  FR  40202). 

Since  Brazil  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  7m(b)  of  the  Act,  injury 
determinations  are  required  for  these 
Lnvestigations.  Therefore,  we  notified 
the  U.S.  Internationa!  Trade 
Commission  [ITC]  of  our  initiations.  On 
August  2.  1982,  the  ITC  preliminarily 
determined  that  there  is  a  rtvisonable 
indication  that  these  imports  are 
materially  injuring,  or  threatening  to 
materially  injure,  a  U.S.  industry  (4~  FR 
36038). 

We  presented  a  questionnaire 
concerning  the  allegations  to  the 


government  of  Brazil  in  Washington. 
DC.  On  .November  1,  1982,  we  received 
the  response  to  that  questionnaire. 

Scope  of  the  /nvestfgations 

The  products  covered  by  these 
investigations  are  hot-roUed  stainless 
steel  bar.  cold-formed  stainless  steel 
bar.  and  stainless  steel  wire  rod.  For 
further  description  of  these  products,  see 
Appendix  A  to  this  notice. 

There  are  five  known  producers  and 
exporters  in  Brazil  of  certain  s'ainless 
s»eel  products  to  the  United  States.  We 
have  received  information  from  the 
oin  frnment  regarding  three  of  these 
rcmpanies.  Companhia  Acos  Especiars 
Itabira  (ACESITA),  Acos  Fmos  Priatini 
S;  A  (PIRATINI).  and  Acos  Villares  S/A 
(VILLARES),  which  represented  over  85 
percent  of  exports  of  this  product  during 
the  period  for  which  we  are  measuring 
subsidization — calendar  year  1981. 

Analysis  of  Programs 

In  its  response,  the  government  of 
Brazil  provided  data  for  the  applicable 
periods.  Based  upon  our  analysis  to  date 
uf  the  petition  and  the  response  to  our 
questionnaire,  we  preliminarily 
determine  the  following. 

I.  Programs  Preliminarily  Determined  to 

be  Subsidies 

We  preliminarily  determine  that 
subsidies  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Brazil  of  certain  stainless  steel 
products  under  the  following  programs. 

A.  Industrialized  Products  Tax  [IPI I 
Export  Credit  Premium 

The  IPI  export  credit  premium  has 
been  found  to  be  a  subsidy  in  previous 
countervailing  duty  investigations 
involving  Brazilian  products.  After 
having  suspended  this  program  in 
December  1979,  the  government  of  Brazil 
reinstated  it  on  April  1.  1961. 

Exporters  of  certain  stainless  steel 
products  are  eligible  for  the  maximum 
IPI  export  credit  premium.  Up  until 
March  30,  1982.  15  percent  of  the 
"adjusted"  f.o.b.  invoice  price  of  the 
exported  merchandise  was  reimbursed 
in  cash  tn  the  exporter  through  the  bank 
involved  in  the  export  transaction. 

Subsequently,  the  government  of 
Brazil  reduced  the  benefit  to  14  percent 
on  MarrJi  31.  1982.  12.5  percent  on  June 
JO  1982.  and  11  percent  on  September 
30.  1982. 

In  calculating  the  amount  the  exporter 
is  to  receive,  several  deductions  may  be 
made  to  the  invoice  price  to  obtain  the 
adjusted"  f.o.b.  value.  These 
adjustments  include;  any  agent 
commission,  rebates  or  refunds  resulting 
from  quality  deficiencies  or  damage 


during  transit,  contractual  penalties,  and 
the  value  of  imported  inputs.  In  order  to 
receive  the  maximum  export  credit 
premium,  the  exported  product  must 
consist  of  a  minimum  of  75  percent 
value  added  in  Brazil.  If  this  minimum 
limit  is  not  met  there  is  a  specific 
calculation  to  reduce  the  f.o.b.  invoice 
price  when  calculating  the  base  upon 
which  the  IPI  export  credit  premium  is 
paid. 

To  determine  the  amount  of  subsidy, 
we  calculated  the  valoe  of  the  IPl  credits 
as  of  the  date  of  shipment  rather  than 
the  date  of  receipt  and  did  not  take  into 
account  the  devaluation  of  the  cruzeiro 
in  accordance  with  section  771{6)(B)  of 
the  Act.  We  then  divided  the  vahie  of 
the  IPl  credits  by  the  value  of  exports 
and  calculated  a  subsidy  value  of  12.13 
percent. 

This  rate  is  premised  on  an  IPI  export 
credit  premium  of  15  percent.  The 
government  of  Brazil  has  made  three 
reductions  in  the  level  of  the  IPI  credit 
daring  1982,  the  most  recent  on 
September  30, 1982  to  11  percent. 
Accordingly,  the  Brazilian  government 
asserts  that  a  downward  adjustment  in 
the  rate  for  this  program  is  appropirafe 
to  reflect  the  current  availability  of  the 
benefit. 

We  agree  and  have  made  a 
proportional  reduction  in  our  calculation 
above.  On  this  basis,  we  calculated  an 
ad  valorem  export  subsidy  of  8.91 
percent. 

B.  Preferential  Working  Capital 
Financing  For  Exports:  Resolution  674 

Under  this  program,  companies  are 
declared  eligible  to  receive  working 
capital  loans  by  the  Department  of 
Foreign  Commerce  of  the  Banco  Central 
do  BrasU  (CACEX).  These  loans  may 
have  a  duration  of  up  to  one  year.  Firms 
in  the  steel  industry  can  obtain  this 
financing  at  preferential  rates  for  up  to 
20  percent  of  the  net  f  o.b.  value  of  the 
previous  year's  exports.  We 
preliminarily  determine  that  such 
financing  is  an  export  subsidy. 

The  net  export  value  is  calculated  by 
taking  numerous  deductions  from  the 
export  value  of  the  merchandise, 
including  agent  commissions, 
contractual  penalties  or  refunds,  exports 
denominated  in  cruzeiros,  imported 
inputs  over  20  percent  of  the  export 
value,  and  a  deduction  for  the 
company's  trade  deficit  as  a  percentage 
of  the  value  of  its  exports.  In  addition, 
any  growth  in  the  cruzeiro  value  of 
exports  over  the  previous  year  will 
reduce  the  value  of  the  benefit  as  a 
percentage  of  the  current  year's  exports. 

To  determine  the  value  of  loans  in 
existence  under  this  program  during 
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1981,  we  prorated  any  loans  that 
straddled  other  years.  For  loans  taken 
out  in  1980,  only  that  portion  extending 
into  1981  was  included  in  our 
calculation.  Any  1981  loans  extending 
into  1982  were  similarly  adjusted.  We 
then  divided  the  total  value  of  these 
loans  by  the  total  value  of  exports  of  the 
three  companies  under  investigation  to 
calculate  the  amount  of  preferential 
financing  they  received. 

As  in  previous  Brazilian 
countervailing  duty  cases,  we  are  using 
the  rate  established  by  the  Banco  do 
Brasil  for  discounting  sales  of  accounts 
receivable  as  the  commercial  rate  for 
the  acquisition  of  short-term  working 
capital.  Although  we  are  comparing  the 
terms  of  a  loan  with  the  terms  of  sale  of 
an  asset,  we  have  used  this  comparison 
because  information  provided  by  the 
government  of  Brazil  indicates  that, 
within  the  Brazilian  financial  system, 
working  capital  is  normally  raised 
through  the  sale  of  accounts  receivable. 
Currently,  the  rate  for  discounting  sales 
of  accounts  receivable  is  59.6  percent 
plus  a  6,9  percent  tax  on  financial 
transactions  (lOF).  The  subsidy  is  the 
difference  between  the  interest  rate 
available  under  Resolution  674  and  the 
commercial  rate. 

The  interest  rate  on  loans  under 
Resolution  674  is  40  percent,  with 
interest  payable  semiannually  and  the 
principal  fully  payable  on  the  due  date 
of  the  loan.  The  effective  rate  of  interest 
for  these  loans  is  44  percent.  These 
loans  are  also  exempt  from  the  lOF. 
Therefore,  the  differential  between  these 
two  types  of  financing  is  22.5  percent. 
When  multiplying  this  differential  by  the 
amount  of  preferential  financing 
received  as  a  percent  of  exports,  we 
calculated  an  ad  valorem  export  subsidy 
of  1.93  percent, 

C.  Income  Tax  Exemption  For  Export 
Earnings. 

Exporters  of  certain  stainless  steel 
products  are  eligible  to  participate  in 
this  program,  under  which  the 
percentage  of  their  profit  attributable  to 
export  revenue  is  exempt  from  income 
tax.  To  arrive  at  this  percentage,  export 
revenue  is  divided  by  total  revenue.  The 
amount  of  profit  exempt  from  the 
income  tax  is  then  multiplied  by  the  35 
percent  corporate  income  tax  rate  to 
determine  the  amount  of  the  benefit. 

In  a  program  of  this  kind,  benefits 
cannot  be  determ.ined  with  finality  until 
the  books  are  closed  sometime  in  the 
following  year.  Therefore,  we  must  look 
at  fiscal  year  1980  income  tax  returns  to 
determine  if  any  benefit  was  received  in 
fiscal  year  198l".  VILLARES  received 
benefits  under  this  program  in  1981.  By 
dividing  the  benefit  received  by  the 


value  of  exports  of  the  companies  under 
investigation,  we  calculated  an  ad 
valorem  export  subsidy  of  0.57  percent. 

D.  Long-Term  Loans 

Long-term  financing  in  cruzeiros  is 
available  in  Brazil  only  through 
government-controlled  financial 
institutions,  such  as  the  National  Bank 
for  Economic  Development  (BNDE)  and 
FINAME,  a  program  of  BNDE  for  the 
purchase  of  capital  equipment 
manufactured  in  Brazil.  Generally,  these 
loans  are  fully  indexed  to  the  inflation 
rate  in  Brazil  and  are  made  at  fixed  real 
interest  rates.  The  index  used  for  these 
loans  is  the  ratio  established  for  the 
Readjustable  Bonds  of  the  National 
Treasury  (ORTN).  FINAME  loans  are 
granted  through  commercial  banks 
rather  than  directly  from  BNDE  and 
carry  higher  real  interest  rates  than 
BNDE  loans. 

Among  exporters  of  certain  stainless 
steel  products,  only  VILLARES  has 
received  any  direct  BNDE  loans.  As  in 
previous  steel  countervailing 
investigations,  we  have  determined  that 
BNDE  loans,  when  fully  indexed,  are  not 
made  at  preferential  rates,  and  we 
preliminarily  determine  that  such  BNDE 
loans  are  not  counter\ai!able. 

However,  some  loiv^-term  cruzeiro 
loans  have  been  granted  that  are  not 
fully  indexed.  Under  program  no  longer 
in  operation,  BNDE  granted  one  such 
loan  to  VILLARES  that  is  adjusted  at 
only  20  percent  of  the  variation  in 
ORTN.  VILLARES  still  has  an 
outstanding  balance  on  this  loan,  and 
we  preliminarily  determine  that  this 
loan  is  countervailable.  Based  on  the 
information  provided  by  the  government 
of  Brazil,  we  divided  the  interest 
payments  saved  in  1981  due  to  the 
favorable  term.s  of  this  loan  by  total 
sales  of  the  companies  under 
investigation  and  calculated  an  ad 
valnrem  subsidy  of  0,06  percent. 

FI.\'A.ME  loans  ha\e  been  roccived  by 
ACESITA.  PIRATINI,  and  VILLARES 
and  are  available  to  a  wide  variety  of 
sectors  in  Brazil.  The  steel  industry  has 
received  such  loans  in  proportions 
similar  to  other  large  capital-intensive 
industries  in  Brazil.  This  appears  to  be 
warranted  by  the  capital  requirements 
of  such  industries.  In  addition,  numerous 
other  sectors  also  received  loans  from 
FIN.WIE  during  this  period.  Based  on 
the  general  availability  of  these  fully- 
indexed  loans,  we  preliminarily 
determine  that  they  do  not  confer  a 
subsidy. 

E.  IPl  Rebates  for  Capital  Investment 

Decree  Law  15^17  (April  1977)  provides 
funding  for  the  expansion  of  the 
Brazilian  steel  industry  through  a  rebate 


of  the  IPI,  the  Brazilian  fedf>ral  excise 
tax.  L'nder  this  tax  system,  a  company 
determines  its  liability  for  the  tax  at  the 
end  of  each  month.  The  nnt  tax  owed  is 
calculated  as  the  difference  between  the 
total  IPI  the  company  paid  on  purchases 
and  the  total  IPI  it  collected  on  domestic 
sales.  Normally,  within  five  months  after 
the  end  of  each  month,  a  company  must 
pay  the  amount  of  the  net  tax  owed 
directly  to  the  Brazilian  government. 
This  net  IPI  tax  is  the  basis  for 
calculating  the  rebate  for  investment.  A 
Brazilian  steel  company  may  deposit  95 
percent  of  the  net  IPI  tax  in  a  special 
account  with  the  Banco  do  Brasil.  The 
amounts  deposited  are  to  be  applied  to 
steel  expansion  projects,  and  when 
rebated  to  the  firms  constitute  tax-free 
capital  reserves  which  must  eventually 
be  converted  into  subscribed  capital, 

PIRATINI  received  grants  under  this 
program  from  1977  to  1981.  while 
ACKSITA  and  VILLARES  continue  to 
receiv  e  them.  V\  ith  the  enactment  of 
Decree  Law  1843  (December  1980), 
PIRATINI  must  now  pay  the  IPI  tax  Jo 
the  government  whu  h  in  turn  rebates  95 
percent  to  SIDERBR.AS.  the  government 
holding  company  to  which  PIRATINI 
belongs,  to  increase  its  capital. 

We  consider  the  amount  rebated  each 
year  as  an  untied  grant  received  in  thai 
year.  As  such,  we  have  allocated  the 
grants  over  15  years,  the  estimated 
average  life  of  capital  assets  in 
integrated  steel  mills  (based  on  Internal 
Revenue  Service  studies  of  actual 
experience  in  integrated  mills  in  the 
U,S,). 

To  calculate  the  benefit,  we  have 
taken  the  amount  of  the  rebate  received 
in  each  month,  converted  the  cruzeiro 
value  to  an  ORTN  value  by  using  the 
ORTN  index  rate  m  the  month  of 
receipt,  added  the  monthly  ORTN 
amounts  to  determine  the  amount  of  the 
grant  in  each  year,  and  used  as  the 
discount  rate  for  each  year  the  interest 
rate  of  4  percent  on  ORTN-indexed  long- 
term  government  debt.  The  total  benefit 
in  ORTN  for  1981  was  converted  info 
cruzeiros  using  the  average  ORTN  index 
rate  for  the  year  and  then  divided  by  the 
total  value  of  sales  for  1981.  The  ad 
valorem  benefit  of  this  subsidy  is  0.84 
percent. 

F.  Industrial  Development  Council  (CDIJ 
Program 

This  program  allowed  an  exemption 
of  80  pecent  of  the  customs  duties  and 
80  percent  of  the  IPU  tax  on  certain 
imported  machinery  for  projects 
approved  by  the  GDI.  Decree  Law  1726 
repealed  this  program  in  1979  and  no 
new  projects  are  eligible  for  these 
benefits.  However,  companies  wtfh 
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projects  approved  prior  to  repcaJ  may 
still  receive  these  benefits  pending  the 
completion  of  the  project.  The 
government  of  &-azil  states  thai 
ACESITA  received  such  benefits  durtng 
1981.  By  dividing  the  benefit  received  by 
the  total  vaiue  of  sales  of  the  companies 
under  invesligabon.  we  calculated  the 
ad  valorem  benefit  of  thiS  subsidy  to  b<' 
0.19  percent 

II.  Program  Preliminary  Defcrrmined  Not 
To  Be  Subsidies 

We  preliminarily  detercnae  subsidies 
are  not  being  provided  to  manufacturers. 
producers,  or  exporters  in  Brazil  of 
certain  stainless  steel  products  under 
the  following  program. 

Transportation  Subsidies 

The  Brazilian  government,  m  its 
response  to  our  questionnaire,  states 
that  none  of  (he  exporters  of  certain 
stainless  steel  products  receive 
preferential  rates  when  using  railroads 
and  ports.  We  have  no  evidence  thiif 
any  program  exist  which  give 
preferential  freight  rates  to  <fteel 
exporters. 

III.  Programs  Prelimiruirily  Determined 
Not  To  Be  Used 

We  preliminarily  detenne  that  the 
follo*v-ing  programs,  listed  in  the  notice 
of  "Initiation  of  Coonterv ailing  Duty 
Investigation,"  were  not  used  by  the 
manufacturers,  producers,  or  exporters 
in  Brazil  of  cntain  stainless  steel 
products. 

A.  The  Commission  for  the  Cranting  of 
Fiscal  Benefits  far  Special  Export 
Programs  (BEFJEX) 

BEFIEX  grants  several  t>  pts  of 
benefits  to  companies  that  are  part  of 
certain  targeted  industries  and  that  sign 
contracts  that  include  specific  export 
commitments.  These  benefits  mdude  the 
following:  a  reduction  of  between  70 
percent  and  90  percent  of  the  unporl 
duties  and  the  LPI  tax  on  the  unporl  of 
machinery,  equipment,  apparatus, 
instruments,  accessories  and  tools 
necessary  to  meet  the  approved  e.xporl 
commitment;  an  extension  of  the  period 
for  carrying  tax  losses  for^^ard  from  four 
to  six  years,  provided  no  dividends  are 
paid  during  that  time;  and  dmortization 
of  pre-operational  expenses  of  BEFIEX 
projects  at  the  discretion  of  the 
company  rather  than  the  normal 
straight-line  amortization  over  ten  yeas. 
As  a  general  rule,  companies  that  sign 
BEFIEX  contracts  guaranteemg  these 
and  any  other  benefits  must  make  an 
export  commitment  that  over  the  life  of 
the  project  it  will  generate  export 
earnings  of  at  least  three  tunes  the  value 
of  imports  for  the  project.  The 


government  of  Brazil  states  that  the 
steel  industry  in  Brazil  has  been 
developed  pnmarily  to  supply  the 

domestic  market.  Since  manufacturers 
of  certain  stainless  sfe'el  products  export 
only  a  small  portion  of  their  production. 
they  are  not  rn  a  position  to  make  the 
required  export  commrtments.  The 
go\emmpnf  als(j  states  that  neither 
ACFSITA  rwT  PfRATIM  received 
lier.efifs  from  this  program  in  1981.  and 
that  V1I,L^RES  has  received  some 
iicni.Tits  under  the  BEFIEX  program  but 
nut  with  respect  to  certain  stainless 
steel  products. 

B.  Accelerated  Depreciation  far  Capital 
Goods  \fantrfactiirpd  in  Brazil 

This  program  allows  companies  that 
purchase  Brazilian-made  capital 
equipment  as  part  of  an  approved  CDl 
expnnsion  project  to  depreciate  this 
equipment  af  twice  the  rate  normally 
permitted  under  tax  laws.  The 
government  of  Brazil  states  that  none  of 
the  exporters  of  certain  stainless  steel 
f.roducts  used  the  accelerated 
depreciation  provisions  to  reduce  its  tax 
liabilities  m  1981. 

C.  Export  Financing  Under  ResoIutJon 
68 

This  progrym  provides  fmancing  for 
the  export  of  Brazilian  goods  for  a 
minimum  period  of  181  days.  Such 
financing  is  granted  on  a  transaction-by- 
transaction  basis  and  may  cover  up  to 
85  percent  of  the  f.o.b.  invoice  price  for 
the  merchandise  [plus  freight  and 
insurancej.  To  be  eligible,  the  exporter 
must  show  that  the  foreign  purchaser 
has  prepaid  15  percent  of  the  invoice 
price  The  government  of  Brazil  states 
ih.it  none  of  the  exporters  of  certain 
stainless  steel  products  used  Resolution 
68  to  finance  exports  of  this 
merchandise  to  the  United  States  in 
1981. 

Vvnfication.  In  accordance  with 
section  776(a)  of  the  .Art,  we  will  verify 
drtfa  used  in  making  our  finul 
(ie'vi.'rminations. 

Suspension  of  Liquidation.  In 
accordance  with  section  703(dl  of  the 
Act,  we  are  directing  the  U.S.  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  certain  stainless  steel 
p'-oducts  from  Brazil  which  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
p-ihlicdtidn  of  this  notice  in  the  Federal 
Register  and  to  require  a  cash  depo.sit  or 
bond  for  each  such  entry  of  this 
merchandise  in  the  amount  of  12.50 
percent  aJ  valorem.  This  suspension 
will  remain  \v,  effect  until  further  notice. 


ITC  Notifkafk» 

In  accordance  with  section  7(]3(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determinations.  In  addition,  we  are 
making  available  to  the  ITC  ail 
nonprivileged  and  nonconfidential 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  administrative  protective 
order,  without  the  written  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

Public  Conmient 

In  accordance  with  §  355.35  of  the 
Commerce  Department  Regulations,  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportanity  lo  comment  on  these 
preliminary  determinations  at  10:00  a.m. 
on  December  13, 1982,  at  the  U.S. 
Department  of  Commerce,  Room  3080. 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  D.C.  20230. 
Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration,  Room  30g9B,  at  the 
above  address  within  ten  days  of  this 
notice's  publication. 

Requests  should  contain:  (1]  The 
party's  name,  address,  and  telephone 
number  12)  the  niHnber  of  participants; 
[3)  the  reason  for  attending:  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  prehearing  briefs  in  at  least  ten 
copies  must  be  submitted  to  the  Deputy 
Assistant  Secretary  by  December  6. 
1982.  Oral  presentations  will  be  limited 
to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  355.34,  within  thirty  days  of 
this  notice's  publication,  at  the  above 
address  and  in  at  least  ten  copies. 
ludith  Hippler  Betlo. 

Acting  Deputy  Assistant  Sccrvtary  fiir  Import 
A  dm  in  istratii  >n. 

APPENDIX  A 

For  purpose  of  these  investigations; 

1.  The  term  "stainless  steel  wire  rod" 
covers  a  colled,  semi-finished,  hot-rolled 
stainless  steel  product  of  solid  cross 
section,  approximately  round  in  cross 
section,  not  under  0-20  inch  nor  over  0.74 
inch  in  diameter,  not  tempered,  not 
treated,  and  not  partly  manufactured  as 
currently  provided  for  in  item  607.26  of 
the  Tariff  Schedules  of  the  United  Status 
(TSUS)  or  if  tempered,  treated,  or  partly 
manufactured  as  provided  for  in  item 
607.43  of  the  TSUS. 


UMI 
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2.  The  term  "hot-rolled  stainless  steel 
bars" covers  hot-rolled  stainless  steel 
products  of  solid  section  having  cross 
sections  in  the  shape  of  circles, 
segments  of  circles,  ovals,  triangles, 
rectangles,  hexagons  or  octagons,  not 
coated  or  plated  with  metal  as  currently 
provided  for  in  item  606.9005  of  the 
Tariff  Schedules  of  the  United  States 
Annotated. 

3.  The  term  "cold-formed  stainless 
steel  bars"  covers  cold-formed  stainless 
steel  products  of  solid  section  having 
cross  sections  in  the  shape  of  circles, 
segments  of  circles,  ovals,  triangles, 
rectangles,  hexagons  or  octagons,  not 
coated  of  plated  with  metal  as  currently 
provided  for  in  item  606.9010  of  the 
Tariff  Schedules  of  the  United  States 
Annotated. 

Stainless  steel  is  an  alloy  steel  which 
contains  by  weight  less  than  1  percent  of 
carbon  and  over  11.5  percent  of 
chromium.  Iron  must  predominate  by 
wieght  and  the  alloy  is  malleable  as  first 
cast.  Alloy  steel  is  defined  as  a  steel 
which  contains  one  or  more  of  the 
following  elements  in  the  quantity,  by 
weight,  respectively  indicated: 
Over  1.65  percent  of  manganese,  or 
Over  0.25  percent  of  phosphorus,  or 
Over  0.35  percent  of  sulphur,  or 
Over  0.60  percent  of  silicon,  or 
Over  0.60  percent  of  copper,  or 
Over  0.30  percent  of  aluminum,  or 
Over  0.20  percent  of  chromium,  or 
Over  0.30  percent  of  cobalt,  or 
Over  0.35  percent  of  lead,  or 
Over  0.50  percent  of  nickel,  or 
Over  0.30  percent  of  tungsten,  or 
Over  0.10  percent  of  any  other 
metallic  element. 

•'V  Oo.    H.;-31752  Fiied  11-lfMi:   HI'x  .,m\ 
BILLING  CODE  3510-2S-M 


Cotton  Sheeting  and  Sateen  From 
Peru;  Preliminary  Affirmative 
Countervailing  Duty  Determinations 

agency:  International  Trade 

Administration.  Commerce. 

ACTION:  Preliminary  Affu"mati\e 
Countervailing  Duty  Determinations. 

SUMMARY:  We  preliminarily  determine 
that  certain  benefits  which  constitute 
bounties  or  grants  withm  the  meaning  of 
the  coimtervailing  duty  laws  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Peru  of  cotton  sheeting 
and/or  sateen,  as  described  in  the 
Scope  of  Investigations  '  section  of  this 
notice.  The  estimated  net  bounties  or 
grdnts  are  34.338  percent  of  the  f.o.b. 
value  of  exports  of  cotton  sheeting  and/ 
or  cotton  sateen  manufactured  in  the 
Department  of  Lima  or  the  Province  of 
i'.,il\Hn.  and  42.748  percent  of  the  f  o  !). 


value  of  exports  of  cotton  sheeting  and/ 
or  sateen  manufactured  outside  Lima/ 
Callao.  Therefore,  we  are  directing  the 
U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  the  product 
subject  to  these  determinations  which 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  and  to 
require  a  cash  deposit  or  bond  for  this 
product  in  an  amount  equal  to  the 
estimated  net  bounties  or  grants. 
If  these  investigations  proceed 
normally,  we  will  make  our  final 
determinations  by  January  26,  1983. 
EFFECTIVE  DATE:  November  19.  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  P.  Kane  or  Melissa  G  Skinner. 
Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14lh  Street  and  Constitution 
Avenue,  NW.,  Washington,  D.C.  20230. 
Telephone:  (202)  377-5414  or  3530. 
SUPPLEMENTAL  INFORMATION: 

Preliminary  Determinations 

Based  upon  our  investigations,  we 
preliminarily  determine  that  there  is 
reason  to  believe  or  suspect  th.Jt  the 
government  of  Peru  provides  certain 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  to  manufacturers,  producers, 
or  exporters  in  Peru  of  cotton  sheetmg 
and/or  sateen,  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice.  The  estimated  net  subsidies  are 
34.338  percent  of  the  f.o.b.  value  for 
cotton  sheeting  and/or  sateen 
mdnufiictured  in  the  Department  of  Li.ma 
or  the  Provmce  of  Callao,  and  42.748 
percent  of  the  f.o.b.  value  of  the  exports 
of  cotton  sheeting  and/or  sateen 
manufactured  outside  Lima/Callao. 

These  preliminary  determinations  are 
based  on  the  best  mformation  currently 
available.  We  will  seek  more  detailed 
information  prior  to  the  final 
determinations  and  also  will  review  the 
methodologies  u.^ed  in  these  preliminary 
determinations. 

Case  History 

On  June  15, 1982,  we  received  a 

petition  from  the  American  Textile 
Maniifactunng  Institute  on  behalf  of  the 
cotton  sheeting  and  sateen  industry  in 
the  United  States.  The  petition  alleged 
that  certain  benefits  winch  constitute 
bounties  or  grants  within  the  meaning  of 
section  303  of  the  Act  are  being 
pro\  ided.  directly  or  indirectly,  to  the 
TiiLtnufdcturers.  producers,  or  exporters 
of  cotton  sheeting  and  sateen  in  Peru. 

Since  Peru  is  not  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act  and  the 


products  under  investigation  are 
dutiable,  section  303  of  the  Act  applies 
to  these  investigations.  Therefore,  the 
domestic  industry  is  not  required  to 
allege  that,  and  the  U.S.  International 
Trade  Commission  is  not  required  to 
determine  whether,  imports  of  these 
products  cause  or  threaten  to  cause 
material  injur>'  to  a  U.S.  industry.  We 
found  the  petition  to  contain  sufficient 
grounds  upon  which  to  initiate 
countervailing  duty  investigations,  and 
on  July  6.  1982.  we  initiated 
countervailing  duty  investigations  (47 
FR  30274). 

On  [uly  14,  1982,  we  presented  a 
questionnaire  concerning  the  allegations 
to  the  government  of  Peru  at  its  embassy 
in  Washington,  DC.  Subsequently,  on 
|uly  18,  1982.  we  determined  that  the 
case  was  'extraordinarily  complicated" 
within  the  meaning  of  section 
703(c)(1)(B)  of  the  Act,  and  we  published 
a  notice  of  the  postponement  of  the 
preliminary-  countervailing  duty 
determinations  (47  FR  37267).  On 
September  17,  1982.  we  received  the 
responses  to  the  questionnaire.  A 
supplemental  questionnaire  was 
presented  to  the  government  of  Peru  in 
Washington,  DC.  on  October  12,  1982. 
On  October  26.  1982,  we  received  the 
responses  to  the  supplemental 
questionnaire. 

Scope  of  Investigations 

The  products  covered  by  these 
investigations,  as  described  in  the  notice 
of  amendment  to  the  initiation  notice  (47 
FR  33731)  (August  4, 1982)  are:  (1)  Plain- 
woven  cotton  fabric  sheeting,  not  fancy 
or  figured  and  not  napped,  made  of 
singles  yam,  with  an  average  yarn 
number  between  3  and  26,  imported  in 
Textile  and  Apparel  Category  313. 
currently  classified  under  Tariff 
Schedules  of  the  United  States  (TSUS) 
numbers  320.— 36.  320. — 38.  320. — 40. 
and  320. — 44;  and  (2)  100%  carded  cotton 
sateen  fabrics  woven  with  a  sateen 
weave  and  not  napped,  imported  in 
Textile  and  Apparel  Category  317,  and 
currently  classified  in  TSUS  under 
numbers  320.— 54  and  321.-54. 

There  are  twenty-seven  producers 
and/or  exporters  in  Peru  of  cotton 
sheeting  and/or  sateen.  Of  those 
twenty-seven,  twenty-five  manufacture 
sheeting  and  five  of  those  also 
manufacture  sateen.  Two  of  the  twenty- 
seven  are  exporters  only.  Eleven  of 
these  exporters  account  for  85  percent  of 
the  total  exports.  We  have  received 
partial  information  from  the  government 
of  Peru  on  all  twenty-seven  companies 
The  period  for  which  we  are  measuring 
subsidization  is  calendar  year  1981. 
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Analysis  of  Programs 

Based  on  our  analysis  to  date  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  have  preliminarily 
determined  the  following. 

I.  Programs  Preliminarily  Determined  to 
Confer  Bounties  or  Grants 

A.  The  Certificate  of  Tax  Rebate 
(CERTEXj 

The  CERTEX  is  a  tax  certificate 
issued  to  exporters  by  the  government  of 
Peru  m  an  amount  equal  to  a  percentage 
of  the  f.o.b.  value  of  export  shipments 
The  CERTEX  can  be  used  for  paying  an> 
tax  administered  by  the  Tax  Revenue. 
Applications  for  CERTEX  are  made  to 
the  Division  of  Foreign  Trade  or  to 
Regional  Councils  and  must  be 
submitted  withm  4  months  from  the  date 
of  export.  To  be    'igible  for  CERTEX.  an 
exporter  must  be  registered  in  the 
Special  Chapter  of  Exporting  Enterpnses 
and  must  submit  certain  required 
documentation. 

The  face  value  of  the  CERTEX  is 
equal  to  a  percentage  of  the  f.o.b.  value 
of  the  export  shipment  after  deductions 
for  consular  expenses  and  commissions 
paid  abroad.  There  are  no  consular 
expenses  applicable  to  exports  of  cotton 
sheeting  and/or  sateen  to  the  United 
States.  In  its  response  the  government  of 
Peru  stated  that  the  average  rate  of 
commission  was  4.5'^  of  the  f.o  b.  value 
of  the  export,  for  exporters  of  both 
sheeting  and/or  sateen.  The  percentage 
of  rebate  is  set  according  to  whether  the 
product  is  classified  as  being  of  high, 
medium,  or  low  value  added  and 
whether  the  producer  is  located  within 
or  outside  the  Department  of  Lima, 
Products  of  low  value  added 
manufactured  inside  the  Department  of 
Lima  or  the  Province  of  Callao  receive 
15  percent  of  the  f.o.b.  value  after 
deductions  of  the  export  expenses.  The 
percentages  for  medium  and  high  value 
added  products  are  20  percent  and  22 
percent,  respectively.  Products 
manufactured  outside  the  Department  of 
Lima  and  the  Province  of  Callau  qualify 
for  an  additional  10  percent.  In  its 
response  the  government  of  Peru  stated 
that  cotton  sheeting  and  sateen  are 
considered  to  be  medium  value  added 
products  and  qualify  for  a  20  percent 
rate  if  manufactured  in  the  Department 
of  Lima  and  the  Province  of  Callao.  and 
qualify  for  a  30  percent  rate  if 
manufactured  outside  of  Lima/Callao. 

Once  the  gross  amount  of  the  rebate 
certificate  is  determined.  2  percent  of 
this  amount  is  issued  to  the  Fund  for  the 
Provision  of  Nontraditional  Lxports 
(FOPEX).  and  10  percent  is  issued  to  the 
Provisional  Municipal  Towncouncil  from 
which  the  product  originated.  The 


exporter  then  receives  the  balance,  88 
percent  of  the  gross  amount.  The  value 
of  the  certificate  is  expressed  in 
Peruvian  soles  as  determined  by  the 
official  exchange  rate  on  the  day  of 
shipment. 

Although  the  respondent  claims  the 
CERTEX  certificates  are  further  reduced 
in  value  due  to  delay  in  receipt. 
commissions  charged  on  subsequent 
transfer  of  a  certificate,  and  taxability  of 
certificates,  are  not  offsets  permitted 
under  the  countervailing  duty  law  [19 
U.S.C.  1677(6)(a)). 

Respondents  state  that  the  rebate  of 
indirect  taxes  on  production  is  one  of 
CERTEX's  principal  purposes  and  that 
there  is  a  relationship  between  the 
present  level  of  CERTEX  payments  and 
the  incidence  of  indirect  taxation  on  the 
producers  of  the  products  under 
investigation 

In  determining  whether  the  CERTEX 
program  is  a  bona  fide  rebate  of  indirect 
taxes,  the  primary  considerations  are: 
(1)  Whether  the  CERTEX  program 
operates  for  the  purpose  of  rebating 
indirect  taxes.  (2)  whether  there  is  a 
clear  link  between  eligibility  for 
CERTEX  payments  and  payment  of 
indirect  taxes,  and  (3)  whether  the 
government  has  reasonably  calculated 
and  documented  the  actual  indirect  tax 
incidence  borne  by  exported  cotton 
sheeting  and  sateen  and  has 
demonstrated  a  clear  link  between  such 
tax  incidence  and  the  amount  of 
CERTEX  payments. 

Taxes  rebated  by  CERTEX  certificates 
include  those  on  salaries  and  wages  of 
workers,  the  enterprise  patrimony. 
revaluation  of  fixed  assets,  customs 
duties  on  fixed  assets,  goods  and 
services  collected  over  insurances  and 
capital  goods,  interests  in  local  and 
foreign  currency,  the  fund  for  research 
and  development,  the  consumption  of 
electricity  and  fuel,  custom  duties  on 
supplies,  and  the  municipal  sales  tax. 
With  the  possible  exception  of  the 
customs  duties  on  supplies  and  the 
municipal  sales  tax,  none  of  the  taxes 
subject  to  CERTEX  rebates  appear  to 
represent  an  indirect  tax  on  inputs 
physically  incorporated  into  cotton 
sheeting  or  sateen. 

To  date  the  Government  of  Peru  has 
not  satisfactorily  demonstrated  the 
requisite  linkage  between  the  indirect 
tax  incidence  and  the  level  of  CERTEX 
payments,  nor  has  it  shown  that  the 
actual  indirect  tax  incidence  has  been 
reasonably  calculated  and  documented. 
We  will  seek  additonal  information  on 
this  aspect  of  the  CER  lEX  program, 

Since  the  above-described-linkage  has 
not  been  demonstrated  to  date,  we  have 
preliminarily  determined  that  the 
CERTEX  payments  must  be  considered 


as  conferring  bounties  or  grants  in  the 
amount  of  16.8%  of  the  f  o.b.  value  of  the 
export  for  all  exporters  of  cotton 
sheeting  and/or  sateen  located  in  the 
Department  of  Lima  or  the  Province  of 
Callao,  and  25.21%  of  f  o.b.  value  of  the 
export  for  all  exporters  of  cotton 
sheeting  and/or  sateen  located  outside 
Lima/Callao. 

B.  Nontraditional  Export  Fund  (FENT) 

The  Nontraditional  Export  Fund 
(FENT)  was  established  by  the 
government  of  Peru  to  grant  financial 
support  to  nontraditional  export 
activities.  Changes  were  made  to  the 
FENT  System  in  June  1982.  The  new 
FENT  System  was  established  to  assure 
the  exporter  a  line  of  credit  with  which 
he  could  finance  his  exports.  The 
government's  responses  detailed  the 
characteristics  of  the  new  FENT  System. 

The  fund  is  administered  by  the  Banco 
Industrial  del  Peru  through  credits  to 
financial  institutions  for  short-term 
financing  of  exports  or  through  credits 
direct  to  exporters  for  short-term 
financing  of  nontraditional  exports. 

The  direct  financing  may  be  in  the 
form  of  either  preshipment  credit  or 
post-shipment  credit.  Preshipment  credit 
is  credit  given  directly  to  Peruvian 
exporters  prior  to  shipment  of  the  goods. 
Post-shipment  credit  is  credit  to  the 
Peruvian  exporter  for  which  the  bank 
collects  foreign  receivables  and  remits 
to  the  exporter  the  difference  between 
the  collection  and  the  loan  amount  plus 
expenses.  The  FENT  loans  are  for  90 
days,  but  may  be  renewed  once  in  order 
to  cover  both  pre-  and  post-shipments, 
thus  having  an  actual  life  of  180  dys. 

The  exporter  requesting  FENT 
financing  may  apply  directly  to  the 
Banco  Industrial  del  Peru  or  to  a 
financial  intermediary  for  an  amount  of 
credit  up  to  90  percent  of  the  f  o.b.  value 
of  the  export.  The  credits  are  expressed 
in  foreign  currency  (U.S.  dollars).  The 
interest  rate  charged  on  the  FENT  loan 
is  1  percent. 

In  order  to  obtain  a  FENT  credit,  the 
exporter  must  make  a  deposit  of  an 
amount  equivalent  to  72  percent  of  the 
f.o.b.  value  of  the  export,  or  80  percent 
of  the  amount  of  the  loan  he  is 
requesting.  The  deposit  must  be  made  in 
the  Banco  Central  (Central  Bank  of  Peru) 
and  must  be  in  a  foreign  currency.  The 
exporter  must  obtain  the  resources  for 
this  deposit  through  borrowing  from  a 
commercial  bank.  The  Banco  Central 
pays  a  LIBOR  90-day  rate  plus  5  percent 
on  the  deposit. 

According  to  information  obtained 
from  sources  other  than  the  respondent, 
exporters  can  borrow  the  amount  of  the 
required  deposit  at  a  rate  of  LIBOR  plus 


UMI 


\ 


Federal  Register  /  Vol.  47,  No.  224  /  Friday,  Novpniber  19.  1982  /  Notices 


52213 


8  percent,  thus  making  the  nt»t  interest 
charged  on  the  loan  approximately  3. .5 
percent  ((LIBOR +  8  percent) 
(deposit) +  (1  percent)  (loan  amount) — 
(LIBOR -1-5  percent)  (deposit)^3.5 
percent).  Since  the  net  interest  paid  on 
VENT  loans  (the  interest  charged  on  the 
loan  for  the  amount  of  the  required 
deposit  plus  the  1  percent  paid  to  the 
Banco  Central  on  the  PENT  loan  less  the 
interest  received  from  the  Banco  Central 
on  the  required  deposit)  appears  to  be 
less  than  the  interest  payment  had  the 
loan  been  from  a  commercial  bank  at  a 
r.ite  of  LIBOR  plus  8  percent,  we 
preliminarily  find  that  FENT  export 
loans  result  in  the  payment  of  a  bounty 
or  grant. 

The  amount  of  the  benefit  was 
determined  by  subtracting  the  net 
interest  rate  paid  on  FENT  loans  from 
the  interest  rate  available  to  non- 
exporters  of  nontraditional  goods 
(19.625-  3.5  =  16.125).  We  then  applied 
the  difference  to  the  amount  of  FENT 
loans  the  exporters  of  cotton  sheeting 
and/or  sateen  obtained,  and  allocated 
over  total  exports.  On  this  basis  we 
calculated  a  bounty  or  grant  in  the 
amount  of  3.596  percent  of  the  f.o.b. 
value  of  the  export. 

C.  The  Law  for  the  Promotion  of  Exports 

of  Nontraditional  Goods  (thp  E\pnrt 
Law) 

The  intent  of  the  Export  Law  is  to 
improve  the  foreign  trade  structure  of 
Peru.  The  Export  Law  is  an  integral 
system  aimed  at  the  promotion  of 
nontraditional  exports.  We  have 
preliminarily  determined  that  cotton 
.sheeting  and  sateen  exporters  have 
benefitted  from  the  Export  Law  as 
follows: 

(1)  Articles  8  and  9  of  the  Export  Law 
are  available  to  all  enterprises  exporting 
nontraditional  goods.  Both  articles  refer 
to  the  application  of  the  General  Law  of 
Industries  to  exporters  of  nontraditional 
goods.  Articles  8  and  9  offer  incentives 
for  reinvestment  in  the  form  of 
exemption  of  income  tax. 

We  determined  the  amount  of  the 
benefit  by  multiplying  the  amount  of  the 
exemption  claimed  under  this  article  by 
the  tax  rate  and  allocating  the  result 
over  the  value  of  total  exports  in  1981 
On  this  basis  we  calculated  a  bounty  or 
grant  in  the  amount  of  0.374  percent  of 
'he  f.o.b.  value  of  the  export. 

(2)  In  its  response,  the  government  of 
Peru  stated  that  the  benefits  provided  by 
Article  12  of  the  Export  Law  are 
available  to  all  enterprises  exportmg 
nontraditional  goods.  This  article  states 
that  enterprises  that  export 
nontraditional  goods  may  claim,  for 
income  tax  purpose"-,  up  to  bi)% 
additional  depreciati(m  on  equipment 


listed  among  their  fixed  assets  We 
preliminarily  regard  this  additional 
depreciation  allowance  as  conferring 
bounties  or  grants,  since  it  is  available 
only  to  exporters. 

We  determined  the  amount  of  the 
benefit  by  multiplying  the  amount  of  the 
exemption  claimed  under  this  article 
times  the  tax  rate  and  allocating  the 
result  over  the  value  of  total  exports  in 
1981.  On  this  basis  we  calculated  a 
bounty  or  grant  in  the  amount  of  3.012 
percent  of  the  f.o.b.  value  of  the  export. 

(3)  The  government  of  Peru  stated  in 
Its  responses  that  the  benefits  from 
Article  13  of  the  Expott  Law  are 
available  to  all  enterprises  exporting 
nontraditional  goods.  Article  13  of  the 
Export  Law  states  that  enterprises  may 
receive  a  lax  exemption  on  the 
capitalization  of  earnings  which  are 
invested  or  reinvested,  as  long  as  the 
exemption  is  claimed  within  six  years, 
inclusive  of  the  fiscal  year  in  which  the 
investment  occurs.  Since  this  provision 
for  an  income  tax  exemption  on 
earnings  invested  or  reinvested  is 
intended  only  for  exporters,  we 
preliminarily  determine  that  this  article 
confers  bounties  or  grants. 

The  benefit  provided  by  Article  13 
was  quantified  by  allocating  the  tax 
savings  over  the  value  of  total  exports  in 
1981.  On  this  basis  we  calculated  a 
bounty  or  grant  in  the  amount  of  0.348 
percent  of  the  f.o.b,  value  of  the  export. 

(4)  In  response  to  our  questionnaires, 
the  government  of  Peru  stated  that 
Article  14  of  the  Export  Law  is  available 
to  all  exporters  on  nontraditional  goods. 
According  to  Article  14  of  the  Export 
Law.  enterprises  that  increase  the 
number  of  permanent  jobs  in  relation  to 
those  existing  in  the  previous  \ear  may, 
for  income  tax  purposes,  deduct  as  an 
expense  in  the  fiscal  year  the  amount  of 
remuneration  paid  out  as  a  result  of  the 
nev,'  jobs  created. 

Since  this  income  tax  deduction  in  the 
amount  of  the  remuneration  paid  out  on 
new  jobs  is  available  only  to  exporters, 
we  preliminarily  reg,^rd  the  resulting 
income  tax  savings  as  conferring 
bounties  or  grants. 

We  calculated  this  amount  by 
determing  the  amount  of  remuneration 
paid  out  in  1981  and  applying  this 
amount  to  the  applicable  tax  credit 
permitted.  We  determined  the  amount  of 
the  benefit  by  multiplying  the  amount  of 
the  exemption  claimed  under  this  article 
times  the  tax  rate  and  allocating  the 
result  over  the  value  of  total  exports  in 
1981.  On  this  basis  we  calculated  a 
bounty  or  grant  in  the  amount  of  0.019 
percent  of  the  f.o.b.  value  of  the  export. 

(5)  According  to  the  response  from  the 
government  of  Peru.  .Article  15  of  the 
Export  Law  is  available  to  ,i!l  exporters 


of  nontraditional  goods.  Article  15  states 
that  increases  in  capital  shall  be  exempt 
from  registration  tax.  It  also  states  thai 
any  contributions  of  real  property  that 
are  made  for  the  purpose  of  capital 
increases  and  purchases  made  to 
expand  production  facilities  shall  be 
exempt  from  sales  and  excise  taxes  as 
well  as  from  the  addlional  taxes  added 
on  to  the  sales  and  excise  taxes. 

Decree  Law  22392.  dated  .Movember 
19, 1978.  abolished  the  provision  of 
Article  15  allowing  an  exemption  from  a 
registration  tax.  Therefore  tlie  only 
exemption  currently  being  provided  by 
Article  15  is  for  the  excise  fax  paid  on 
the  transfer  of  real  property.  Since  this 
exemption  is  available  only  to 
exporters,  we  preliminarily  regard  if  as 
a  conferring  a  bounty  or  grant. 

We  quantified  the  benefit  by 
allocating  total  excise  tax  exempted 
during  1981  over  total  exports  for  1981. 
On  this  basis  we  calculated  a  bounty  or 
grant  in  the  amount  of  0.007  percent  of 
the  f.o.b.  value  of  the  export. 

(6)  In  its  responses,  the  government  of 
Peru  stated  that  Article  16  of  the  Export 
Law  is  available  to  all  enterprises  that 
export  nontraditional  goods.  Article  16 
states  that  industrial  companies 
exporting  nontraditional  goods  that 
export  40  percent  of  their  annual 
production  shall  enjoy  suspension  of 
payment  of  tariff  duties  levied  on 
imported  capital  goods  for  a  maximum 
period  of  5  years.  If  Ihey  have  generated, 
from  the  use  of  the  imported  capital 
goods,  a  net  inflow  of  foreign  exchange 
equal  to  100  percent  of  the  value  of  the 
imported  capital  goods  before  or  by  the 
end  of  the  5  years,  then  they  shall  enjoy 
total  exemption  from  tariff  duties.  The 
company  must  obtain  40  percent 
exportation  within  a  maximum  period  of 
2  years  from  the  date  of  commencemeni 
of  the  production  generated  by  the 
imported  capital  goods. 

In  order  to  be  eligible  for  this  benefit, 
the  companies  must  sign  a  contract  with 
the  state.  If  the  conditions  are  not  met. 
the  import  duties  whose  payment  had 
previously  been  suspended  will  be  paid 
with  a  surcharge  equal  to  the  rale  of 
interest  established  for  the  debt.  We 
have  no  evidence  that  producers  have 
failed  to  meet  the  requirements  for 
complete  exemption. 

Since  the  suspension  and/or  the 
complete  exemption  from  payment  of 
import  duties  on  imports  of  capital 
equipment  used  for  the  production  of 
exports  benefit  only  exporters,  we 
preliminarily  regard  the  exemption  from 
import  duties  as  a  bounty  or  grant. 

We  calculated  the  amount  of  benefit 
provided  by  Article  16  of  the  Export  Law 
by  allocating  the  amount  of  import 
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duties  deferred  in  1981  over  the  total 
value  of  exports  in  1981.  On  this  basis 
we  calculated  a  bounty  or  grant  in  the 
amount  of  8.869  percent  of  the  f.o.b. 
value  of  the  export. 

(7)  According  to  the  responses 
submitted  by  the  government  of  Peru. 
this  article  is  available  to  all  exporters 
of  nontraditional  goods.  Article  32  of  the 
"Export  Law  allows  enterprises  exporting 
nontraditional  goods  to  hire  temporary 
personnel  for  a  specific  job.  at  wage 
rates  which  are  not  determined  by  the 
industrial  community. 

The  government  of  Peru  stated  in  its 
responses  that  in  practice,  there  is  no 
case  in  the  textile  sector  where  a 
company  has  been  able  to  prevent  the 
formation  of  an  industrial  community 
through  the  hiring  of  non-industrial 
community  personnel.  Nevertheless, 
exporters  have  been  able  to  hire 
temporary  personnel  at  wage  rates  less 
than  those  of  their  permanent 
employees. 

To  the  extent  that  use  of  Article  32 
has  enabled  producers  sellmg  for  export 
to  reduce  labor  costs,  we  preliminarily 
find  that  this  article  of  the  Export  Law 
confers  bounties  or  grants. 

We  quantified  the  benefit  to  exporters 
using  Article  32  by  dividing  the  reduced 
labor  costs  in  1981  by  total  exports.  On 
this  basis  we  calculated  a  bounty  or 
grant  in  the  amount  of  1.313  percent  of 
the  f.o.b.  value  of  the  export. 

IL  Programs  Preliminarily  Determined 
Not  To  Confer  Bounties  or  Grants 

We  preliminarily  determine  that 
bounties  or  grants  are  not  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Peru  of  cotton  sheeting 
and  .sateen  under  the  following 
programs. 

A   The  Fund  for  the  Provision  of 
Xuntroditional  Exports  (FOPEX) 

The  petition  alleges  that  the  fund  for 
the  Promotion  of  Nontraditional  Exports 
(FOPEX) — whose  functions  include 
furnishing  technical  services 
contributing  to  the  adaptation,  increase, 
and  diversification  of  nontraditional 
exports — confers  bounties  or  grants.  The 
Peruvian  government's  response  states 
that  FOPEX  provides  general 
information  services  on  international 
trade,  import/export  development. 
export  promotion  programs,  and 
international  shipments  and 
transportation.  FOPEX  resources  are 
composed  of: 

(1)  10%  of  the  yield  from  a  1%  ad 
valorem  tax  which  is  assessed  on  the 
importation  of  goods.  This  is  transferred 
monthly  to  FOPEX  by  the  Banco 
Industrial  del  Peru; 
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(2)  2%  of  the  value  of  the  CERTEX 
certificates,  which  is  deducted  and 
transferred  at  the  time  of  the  issuance 
settlement: 

(3)  Income  generated  from  the 
services  it  renders:  and 

(4)  Any  other  contribution  of  a  public 
or  private  nature. 

The  annual  reports  of  FOPEX  were 
not  available  for  our  review. 

However,  it  appears  from  the 
response  that  FOPEX  provides  no 
credits,  guarantees,  grants,  or  other 
forms  of  economic  assistance.  Since  no 
financial  assistance  is  provided,  and 
since  it  appears  that  the  services 
provided  through  FOPEX  are  essentially 
the  same  as  the  general  types  of  trade 
information  normally  available  from 
government  agencies,  we  have 
preliminarily  determined  that  FOPEX 
does  not  confer  bounties  or  grants. 

in.  Programs  Preliminarily  Determined 
Not  To  Be  Used 

We  preliminarily  determine  that  the 
programs  listed  below  which  were  listed 
in  the  notice  of  "Initiation  of 
Countervailing  Duty  Investigation. 
Cotton  Sheeting  and  Sateen  from  Peru" 
are  not  being  used  by  the  manufacturers, 
producers,  or  exporters  in  Peru  of  cotton 
sheeting  and  sateen. 

A.  The  Law  for  the  Promotion  of  Exports 
of  Sontraditional  Goods  (the  Export 
Law) 

(1)  Article  23  of  the  Export  Law  is 
available  to  all  consortiums  exporting 
nontraditional  goods.  In  its  responses, 
the  government  of  Peru  stated  that  no 
consortiums  exporting  nontraditional 
goods  which  export  cotton  sheeting  and 
sateen  have  been  formed.  Thus,  we 
preliminarily  determine  that  Article  23 
of  the  Export  Law  has  not  been  used 

(2)  Article  24  of  the  Export  Law- 
applies  to  all  enterprises  exporting 
nontraditional  goods.  The  Article  states 
that  the  General  Law  of  Customs 
(Decree-Law  20165)  and  its 
corresponding  rules  and  regulations 
shall  govern  the  Temporary  Admission 
Arrangement  referring  to  the  exemption 
from  duties  on  raw  materials  and/or 
unfinished  goods  to  be  used  exclusively 
in  the  manufacture  of  finished  goods  for 
evport  and  in  the  manufacture  of 
unfinished  goods  which,  once  processed, 
are  included  among  such  goods.  In  its 
reponses  the  government  of  Peru  stated 
that  Article  24  of  the  Export  Law  is,  in 
practice,  not  applicable  to  cotton 
sheeting  and  sateen  producers,  as  the 
importation  of  raw  cotton  is  forbidden 
for  sanitary  reasons.  They  also 
responded  that  manufacturers  of  cotton 
sheeting  and  sateen  have  not  imported 
supplies  and/or  intermediate  goods 


which  were  incorporated  into  the  final 
product.  Therefore,  we  have 
preliminarily  determined  that  Article  23 
of  the  Export  Law  has  not  been  used. 

(3)  Article  31  of  the  Export  Law  states 
that  shipping  firms  may  grant 
promotional  shipping  rates  to 
nontraditional  exports.  It  further  states 
that  entities  administering  services  in 
ports  and  airports  may  charge 
promotional  fees  to  nontraditional 
exports.  The  government  of  Peru  stated 
in  its  response  that  producers  of  cotton 
sheeting  and  sateen  have  not  obtained 
any  preferential  shipping  rates  under 
Article  31  of  Export  Law  during  the 
period  for  which  we  are  measuring 
subsidization. 

Verification 

In  accordance  with  section  776(a)  of 
the  Act,  we  will  verify  all  the 
information  used  in  making  our  final 
determinations. 

Suspension  of  Liquidation 

In  accordance  with  section  703  of  the 
Act,  we  are  directing  the  U.S.  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  cotton  sheeting  and  sateen 
from  Peru  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  and  to  require  a  cash  deposit 
or  bond,  for  each  such  entry  of  the 
merchandise  in  the  amount  of  34.338 
percent  of  the  f.o.b.  value  of  exports  of 
cotton  sheeting  and  sateen 
manufactured  in  the  Department  of  Lima 
or  the  Province  of  Callao,  and  42.748 
percent  of  the  f.o.b.  value  of  exports  of 
cotton  sheeting  and  sateen 
manufactured  outside  of  Lima/Callao 
At  the  present  time,  with  information 
available  to  the  Department  of 
Commerce,  Tejidos  de  ICA  is  the  only 
company  exporting  cotton  sheeting  and/ 
or  sateen  from  Peru  which  is  locat(;d 
outside  Lima/Callao.  This  suspension 
will  remain  in  effect  until  further  notice. 

Public  Comment 

In  accordance  with  section  355.35  of 
the  Commerce  Department  Regulations, 
if  requested,  we  will  hold  a  public 
hearing  to  afford  interested  parties  an 
opportunity  to  comment  on  these 
preliminary  determinations  at  10:(X)  a.m. 
on  December  17. 1982.  at  the  U.S. 
Department  of  Commerce,  Room  6802. 
14t)i  Street  and  Constitution  Avenue. 
N.W.  Washington,  D.C.  20230. 
Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration,  Room  3099B,  at  the 
above  address  within  ten  days  of  this 


Federal  Register  /  Vol.  47,  No.  224  /  Friday.  November  19.  1982  /  Notices 


52215 


notice's  publication.  Requests  should 
contain;  (1)  The  party's  name,  address, 
and  telephone  number;  (2)  the  number  of 
participants;  (3)  the  reason  for  attending; 
and  (4)  a  list  of  the  issues  to  be 
discussed.  In  addition,  prehearing  briefs 
must  be  submitted  to  the  Deputy 
Assistant  Secretary  by  December  2, 
1982.  Oral  presentations  will  be  limited 
to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  35.'i.34,  within  thirty  days  of 
this  notice's  publication,  at  the  above 
address  and  in  at  least  ten  copies. 

Judith  Hippler  Bello, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

November  15, 1982. 

|FR  Doc.  82-31754  Filed  11-18-62;  8:45  am| 
BILLING  CODE  3510-25-M 


Cotton  Yarn  From  Peru;  Preliminary 
Affirmative  Countervailing  Duty 
Determination 

agency:  International  Trade 
Administration,  Commerce. 

action:  Preliminary  Affirmative 
Countervailing  Duty  Determination. 

SUMMARY:  We  preliminarily  determine 
that  certain  benefits  which  constitute 
bounties  and  grants  within  the  meaning 
of  the  countervailing  duty  laws  are 
being  provided  to  manufacturers, 
producers,  or  exporters  in  Peru  of  cotton 
yam,  as  described  in  the  "Scope  of 
Investigation"  section  of  this  notice.  The 
estimated  net  bounties  or  grants  are 
33.153  percent  of  the  f.o.b.  value  of  the 
exports  manufactured  in  the  Department 
of  Lima  or  the  Province  of  Callao.  and 
41.563  percent  of  the  f.o.b.  value  of  the 
exports  manufactured  outside  of  Lima/ 
Callao  for  cotton  yarn  from  Peru. 
Therefore,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  the  product  subject  to 
this  determination  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  and  to  require  a  cash 
deposit  or  bond  on  this  product  in  an 
amount  equal  to  the  estimated  net 
bounties  or  grants,  if  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  January  26,  1983. 

EFFECTIVE  DATE:  November  19.  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vincent  P.  Kane  or  Melissa  G.  Skinner. 
Office  of  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  D.C.  20230. 
Telephone:  (202)  377-5414  or  3530. 


SUPPLEMENTAL  INFORMATION: 
Preliminary  Determination 

Based  upon  our  investigation,  we 
preliminarily  determine  that  there  is 
reason  to  believe  or  suspect  that  the 
government  of  Peru  provides  certain 
benefits  which  constitute  bounties  or 
grants  within  the  moaning  of  section  303 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  to  manufacturers,  producers. 
or  exporters  in  Peru  of  cotton  yarn,  as 
described  in  the  "Scope  of 
Investigation"  section  of  this  notice.  Tlie 
estimated  net  l^ounties  or  grants  are 
33.153  percent  of  the  f.o.b.  value  of  the 
exports  manufactured  in  the  Department 
of  Lima  or  the  Province  of  Callao.  and 
41.563  percent  of  the  f.o.b.  value  of  the 
exports  manufactured  outside  of  Lima/ 
Callao  for  cotton  yarn  from  Peru. 

This  preliminary  determination  is 
based  on  the  best  information  currently 
available.  We  will  seek  more  detailed 
information  prior  to  the  final 
determination  and  also  will  review  the 
methodologies  used  in  this  preliminary 
determination. 

Case  History 

On  June  15, 1982.  we  received  a 
petition  from  the  American  Yarn 
Spinners  Association  on  behalf  of  the 
cotton  yarn  industry  in  the  United 
States.  The  petition  alleeed  that  certain 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Act  are  being  provided,  directly  or 
indirectly,  to  the  manufacturers, 
producers,  or  exporters  of  cotton  yam  in 
Peru. 

Since  Peru  is  not  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act  and  the 
products  under  investigation  are 
dutiable,  section  303  of  the  Act  applies 
to  this  investigation.  Therefore  the 
domestic  industry  is  not  required  to 
allege  that,  and  the  U.S.  International 
Trade  Commission  is  not  required  to 
determine  whether,  im.ports  of  this 
product  cause  or  threaten  to  cause 
material  injury  to  a  U.S.  industry.  We 
found  the  petition  to  contain  sufficient 
grounds  upon  which  to  initiate  a 
countervailing  duty  investigation,  and 
on  July  6,  1982,  we  initiated  a 
countervailing  duty  investigation  [47  PR 
30274). 

On  July  14.  1982.  we  presented  a 
questionnaire  concerning  the  allegations 
to  the  government  of  Peru  at  its  embassy 
in  Washington,  D.C.  Subsequently,  on 
July  18. 1982,  we  determined  that  the 
case  was  "extraordinarily  complicated" 
within  the  meaning  of  section 
703[r)[1)(B)  of  the  Act.  and  we  published 
a  notice  of  the  postponement  of  the 
preliminary  countervailing  duty 


determination  (47  FR  3~263),  On 
September  17.  1982.  we  received  the 
respcmses  to  the  questionnaire.  A 
supplemental  questionnaire  was 
presented  to  the  government  of  Peru  in 
\\  ashington.  D  C^  on  October  12,  1982. 
On  October  26.  1982  we  received  the 
responses  to  the  supplemental 
questionnaire. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation,  as  described  in  the  notice 
of  amendment  to  the  initiation  notice  (47 
FR  33730)  (August  4,  1982J  consists  of 
various  cotton  yams  currently 
classifiable  under  the  following  Tariff 
Schedules  of  the  United  States 
Annotated  numhers:  300.60.  301.01 
through  301.60,  302.01  through  302.60. 
302.70,  301.70.  301.80.  301.82.  301.84, 
301.86,  301.88.  301.92.  301.94,  301.96. 
301.98.  302.80,  302.82,  302.84,  302.86. 
302.88.  302.92.  302.94,  302.96,  302.98. 

There  are  fourteen  producers,  all  of 
which  export  cotton  yam  from  Peru,  four 
of  which  account  for  85  percent  of 
exports.  The  period  for  which  we  are 
measuring  subsidization  is  calendar 
year  1981. 

Analysis  of  Programs 

Based  on  our  analysis  to  date  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  have  preliminarily 
determined  the  following; 

1.  Programs  Preliminarily  Determined  to 
Confer  Bounties  or  Grants 

A.  The  Certificate  of  Tax  Rebate 
(CERTEX) 

The  CERTEX  is  a  tax  certificate 
issued  to  exporters  by  the  govemment  of 
Peru  in  an  amount  equal  to  a  percentage 
of  the  f.o.b.  value  of  export  shipments. 
The  CERTEX  can  be  used  for  paying  any 
tax  administered  by  the  Tax  Revenue. 
Applications  for  CERTEX  are  made  to 
the  Division  of  Foreign  Trade  or  to 
Regional  Councils  and  must  be 
submitted  within  4  months  from  the  date 
of  export.  To  be  eligible  for  CERTEX,  an 
exporter  must  be  registered  in  the 
Special  Chapter  of  Exporting  Enterprises 
and  must  submit  certain  required 
documentation. 

The  face  value  of  the  CERTEX  is 
equal  to  a  percentage  of  the  f.o.b.  value 
of  the  export  shipment  after  deductions 
for  consular  expenses  and  commissions 
paid  abroad.  There  are  no  consular 
expenses  applicable  to  exports  of  cotton 
yam  to  the  United  States.  In  its  response 
the  government  of  Peru  stated  that  the 
average  rate  of  commission  was  4.5%  of 
the  f.o.b.  value  of  the  export,  for 
exporters  of  cotton  yarn.  The  percentage 
of  rebate  is  set  according  to  whether  the 
product  is  classified  as  being  of  high, 
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medium,  or  low  value  added  and 
whether  the  producer  is  located  within 
or  outside  the  Department  of  Lima. 
Products  of  low  value  added 
manufactured  inside  the  Department  of 
Lima  or  the  Province  of  Callao  receive 
15  percent  of  the  f.o.b.  value  after 
deductions  of  the  export  expenses.  The 
percentages  for  medium  and  high  value 
added  products  are  20  percent  and  22 
percent,  respectively.  Products 
manufactured  outside  the  Department  of 
Lima  and  the  Province  of  Calho  qualify 
for  an  additional  10  percent.  In  its 
response  the  government  of  Peru  stated 
that  cotton  yam  is  considered  to  be  a 
medium  value  added  product  and 
qualifies  for  a  20  percent  rate  if 
manufactured  in  the  Department  of  Lima 
and  the  Province  of  Callao,  and  qualifies 
for  a  30  percent  rate  if  manufactured 
outside  of  Lima/Callao. 

Once  the  gross  amount  of  the  rebate 
certificate  is  determined,  2  percent  of 
this  amount  is  issued  to  the  Fund  for  th*' 
Pro\Tsion  of  Nontraditional  E.xports 
(FOPEX),  and  10  percent  is  issued  to  the 
Provisional  MunicipiaJ  Towncouncil  from 
which  the  product  originated.  The 
exporter  then  receives  the  balance,  88 
percent  of  the  gross  amounL  The  value 
of  the  certificate  is  expressed  in 
Peruvian  soles  as  determined  by  the 
official  exchange  rate  on  the  day  of 
shipment. 

Although  the  respondent  chums  the 
CERTEX  certificates  are  further  reduced 
in  value  due  to  delay  m  receipt. 
commissions  charged  on  subsequent 
transfer  of  certificate,  and  taxability  of 
certificates,  are  not  offsets  permitted 
under  the  countervailing  duty  law  (19 
use.  1677f6Ka)). 

Respondents  state  that  the  rebate  of 
indirect  taxes  on  production  is  one  of 
CERTF-X's  principal  purpos<^s  and  that 
there  is  a  relationship  between  the 
present  level  of  CERTEX  payments  and 
the  incidence  of  indirect  taxation  on  the 
producers  of  the  products  under 
investigation. 

In  determining  whether  the  CERTEX 
program  is  a  bona  fide  rebate  of  indirect 
taxes,  the  primary  considerations  are: 
(1)  Whether  the  CERTEX  program 
operates  for  the  purpose  of  rebating 
indirect  taxes,  (2)  whether  there  is  a 
clear  link  between  eligibility  for 
CERTEX  payments  and  payment  of 
indirect  taxes,  and  (3)  whether  the 
government  has  reasonably  r.aicuiatiti 
and  documented  the  actual  indirect  tax 
incidence  borne  by  exported  cotton  yarn 
and  has  demonstrated  a  clear  link 
between  such  tax  incidence  and  the 
amount  of  CERTEX  payments. 

Taxes  rebated  by  CERTEX  certificates 
include  those  on  salaries  and  wiigci  of 
workers,  the  enterprise  patrimony. 


revahiation  of  fixed  assets,  customs 
duties  on  fixed  assets,  goods  and 
services  collected  over  insurances  and 
capita!  goods,  interests  in  local  and 
foreign  currency,  the  fund  for  research 
and  development,  the  consumption  of 
electricity  and  fuel,  custom  duties  on 
supplies,  and  the  municipal  sales  tax. 
With  the  possible  exception  of  the 
customs  duties  on  supplies  and  the 
municipal  sales  tax.  none  of  the  taxes 
subject  to  CERTEX  rebates  appear  to 
represent  an  indirect  tax  on  inputs 
physically  incorporated  into  cotton  yarn. 

To  date  the  Government  of  Peru  has 
not  satisfactorily  demonstrated  the 
requisite  linkage  between  the  indirect 
tax  incidence  and  the  level  of  CERTEX 
payments,  nor  has  it  shown  that  the 
actual  indirect  tax  incidence  has  been 
reasonably  calculated  and  documented. 
We  will  seek  additional  information  on 
this  aspect  of  the  CERTEX  program. 

Since  the  above-described  linkage  has 
not  been  demonstrated  to  date,  we  have 
preliminarily  determined  that  the 
CERTEX  payments  must  he  considered 
as  conferring  bounties  or  grants  in  the 
amount  of  16.8%  of  the  f.o.b,  value  of  the 
export  for  all  exporters  of  aHton  yarn 
located  in  the  Department  of  Lima  or  the 
Province  of  Callao,  and  25.21 'i  of  the 
fob,  value  of  the  export  for  all 
exporters  of  cotton  yarn  l{x;ated  outside 
Lima/Callao. 

B.  Nontraditional  Export  Fund  (FENT) 

The  Nontraditional  Export  Fund 
(FENT)  was  established  by  the 
government  of  Peru  to  grant  financial 
support  to  nontraditional  export 
activities.  Changes  were  made  to  the 
FENT  system  in  [une  1962.  The  new 
FTINT  system  was  established  to  assure 
the  exporter  a  line  of  credit  with  which 
he  could  finance  his  exports.  The 
goverrunent's  responses  detailed  the 
characteristics  of  the  new  FTINT  System. 

The  fund  is  administered  by  the  Banco 
Industrial  del  Peru  through  credits  to 
financial  institutions  for  short-term 
financing  of  exports  or  through  credits 
direct  to  exporters  for  short-term 
financing  of  nontraditional  exports. 

The  direct  financing  may  be  in  the 
form  of  either  preshipment  credit  or 
post-shipment  credit.  Prf!shipment  credit 
is  credit  given  directly  to  Peruvian 
exporters  prior  to  shipment  of  the  goods 
Post-shipment  credit  is  credit  to  the 
Peruvian  exporter  for  which  the  bank 
collects  foreign  receu  abies  and  remits 
to  the  exporter  the  difference  between 
the  collection  and  the  loan  amount  plus 
expenses.  The  FT.NT  loans  are  for  90 
days,  but  may  be  renewed  once  in  order 
to  cover  both  pre-  and  post-shipmenls, 
thus  having  an  actual  life  of  180  days. 


The  exporter  requesting  FENT 
financing  may  apply  directly  to  the 
Banco  Industrial  del  Peru  or  to  a 
financial  intenoediary  for  an  amount  of 
credit  up  to  90  percent  of  the  f.o.b.  value 
of  the  export.  The  credits  are  expressed 
in  foreign  currency  (U.S.  dollars).  The 
interest  rate  charged  on  the  FENT  loan 
is  1%. 

In  order  to  obtain  a  FENT  credit,  the 
exporter  must  make  a  deposit  of  an 
amount  equivalent  to  72  percent  of  the 
fob.  value  of  the  export,  or  80  percent 
of  the  amount  of  the  loan  he  is 
requesting.  The  deposit  must  be  made  in 
the  Banco  Central  (Central  Bank  of  Peni) 
and  must  be  in  a  foreign  currency.  The 
exporter  must  obtain  the  resources  for 
this  deposit  through  borrowing  from  a 
commercial  bank.  The  Banco  Central 
pays  a  LIBOR  90-day  rate  plus  5  percent 
on  the  deposit. 

According  to  information  obtained 
from  sources  other  than  the  respondent, 
exporters  can  borrow  the  amount  of  the 
required  deposit  at  a  rate  of  LIBOR  plus 
8  percent,  thus  making  the  net  interest 
charged  on  the  loan  approximately  3.5 
percent  ((LIBOR -k- 8%)  (deposit) -i-(l'^) 
(loan  amount) -(LIBOR -(-(5%) 
(deposit)  =  3.5''6)).  Since  the  net  interest 
paid  on  FENT  loans  (the  interest 
charged  on  the  loan  for  the  amount  of 
the  required  deposit  plus  the  1  percent 
paid  to  the  Banco  Central  on  the 
required  deposit)  appears  to  be  less  than 
the  interest  payment  had  the  loan  been 
from  a  commercial  bank  at  a  rate  of 
LIBOR  plus  8  percent,  we  preliminarily 
find  that  FENT  export  loans  result  in  the 
payment  of  a  bounty  or  grant. 

The  amount  of  the  benefit  was 
determined  by  subtracting  the  net 
interest  rate  paid  on  FENT  loans  from 
the  interest  rate  available  to  non- 
exporters  of  nontraditional  goods 
(19.625-3.5  =  16.125).  We  then  applied 
the  difference  to  the  amount  of  FENT 
loans  the  exporters  of  cotton  yam 
obtained,  and  allocated  over  total 
exports.  On  this  basis  we  calculated  a 
bounty  or  grant  in  the  amount  of  5.358 
percent  of  the  f.o.b.  value  of  the  export. 

C.  The  Law  for  the  Promotion  of  Exports 
of  \'(vitraditional  Goods  (the  Export 

I.cnvj 

The  intent  of  the  Export  Law  is  to 
improve  the  foreign  trade  structure  of 
Peru.  The  Export  Law  is  an  integral 
system  aimed  at  the  promotion  of 
nontraditional  exports.  We  have 
preliminarily  determined  that  cotton 
yarn  exporters  have  benefited  from  the 
Export  Law  as  follows; 

(1 )  Articles  8  and  9  of  the  Export  Law 
are  available  to  all  enterprises  expoiting 
nontraditional  goods.  Both  articles  refer 
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to  the  application  of  the  General  Law  of 
Industries  to  exporters  of  nontraditional 
goods.  Articles  8  and  9  offer  incentives 
for  reinvestment  in  the  form  of 
exemption  of  income  tax. 

We  determined  the  amount  of  the 
benefit  by  multiplying  the  amount  of  the 
exemption  claimed  under  this  article  by 
the  tax  rate  and  allocating  the  result 
over  the  value  of  total  exports  in  1981. 
On  this  basis  we  calculated  a  bounty  or 
grant  in  the  amount  of  0.013  percent  of 
the  f.o.b.  value  of  the  export. 

(2)  In  its  response,  the  government  of 
Peru  stated  that  the  benefits  provided  by 
Article  12  of  the  Export  Law  are 
available  to  all  enterprises  exporting 
nontraditional  goods.  This  article  states 
that  enterprises  that  export 
nontraditional  goods  may  claim,  for 
income  tax  purposes,  up  to  50  percent 
additional  depreciation  on  equipment 
listed  among  their  fixed  assets.  We 
preliminarily  regard  this  additional 
depreciation  allowance  as  conferrmg 
bounties  or  grants,  since  it  is  available 
only  to  exporters. 

We  determined  the  amount  of  the 
benefit  by  multiplying  the  amount  of  the 
exemption  claimed  under  this  article 
times  the  tax  rate  and  allocating  the 
result  over  the  value  of  total  exports  in 
1981.  On  this  basis  we  calculated  a 
bounty  or  grrant  in  the  amount  of  0.088 
percent  of  the  f.o.b.  value  of  the  export. 

(3)  The  government  of  Peru  stated  in 
its  responses  that  the  benefits  from 
Article  13  of  the  Export  Law  are 
available  to  all  enterprises  exporting 
nontraditional  goods.  Article  13  of  the 
Export  Law  states  that  enterprises  may 
receive  a  tax  exemption  on  the 
capitalization  of  earnings  which  are 
invested  or  reinvested,  as  long  as  the 
exemption  is  claimed  within  six  years, 
inclusive  of  the  fiscal  year  in  which  the 
investment  occurs.  Since  this  provision 
for  an  income  tax  exemption  on 
earnings  invested  or  reinvested  is 
intended  only  for  exporters,  we 
preliminarily  determine  that  this  article 
confers  bounties  or  grants. 

The  benefit  provided  by  Article  13 
was  quantified  by  allocating  the  tax 
savings  over  the  value  of  total  exports  in 
1981.  On  this  basis  we  calculated  a 
bounty  or  grant  in  the  amount  of  1  449 
percent  of  the  f.o.b.  value  of  the  export. 

(4)  In  response  to  our  questionnaires, 
the  government  of  Peru  stated  that 
Article  14  of  the  Export  Law  is  available 
to  all  exporters  on  nontraditional  goods. 
According  to  Article  14  of  the  Export 
Law,  enterprises  that  increase  the 
number  of  permanent  jobs  in  relation  to 
those  existing  in  the  previous  year  may. 
for  income  tax  purposes,  deduct  as  an 
expense  in  the  fiscal  year  the  amount  of 


remuneration  paid  out  as  a  result  of  the 
new  jobs  created. 

Since  this  income  fax  deduction  in  the 
amount  of  the  remuneration  paid  out  on 
new  jobs  is  available  only  to  exporters. 
we  preliminarily  regard  the  resulting 
income  tax  savings  as  conferring 
bounties  or  grants. 

We  calculated  this  amount  by 
determining  the  amount  of  remuneration 
paid  out  in  1981  and  applying  this 
amount  to  the  applicable  tax  credit 
permitted.  We  determined  the  amount  of 
the  benefit  by  multiplying  the  amount  of 
the  exemption  claimed  under  this  artuJe 
times  the  tax  rate  and  allocating  the 
result  over  the  value  of  total  exports  in 
1981.  On  this  basis  we  calculated  a 
bounty  or  grant  in  the  amount  of  0,042 
percent  of  the  f.o.b,  value  of  the  export. 

(5)  According  to  the  response  from  the 
government  of  Peru.  Article  15  of  the 
Export  Law  is  available  to  all  exporters 
of  nontraditional  goods.  Article  15  states 
that  increases  in  capital  shall  be  exempt 
from  registration  tax.  It  also  states  that 
any  contributions  of  real  property  that 
are  made  for  the  purpose  of  capital 
increases  and  purchases  made  to 
expand  production  facilities  shall  be 
exempt  from  sales  and  excise  taxes  as 
well  as  from  the  additional  taxes  added 
on  to  the  sales  and  excise  taxes. 

Decree  Law  22392,  dated  November 
19.  1978.  abolished  the  provision  of 
Article  15  allowing  an  exemption  from  a 
registration  tax.  Therefore  the  only 
exemption  currently  being  provided  by 
Article  15  is  for  the  excise  tax  paid  on 
the  transfer  of  real  property.  Since  this 
exemption  is  available  only  to 
exporters,  we  preliminarily  regard  it  as 
a  conferring  a  bounty  or  grant. 

We  quantified  the  benefit  by 
allocating  total  excise  tax  exempted 
during  1981  over  total  exports  for  the 
1981.  On  this  basis  we  calculated  a 
bounty  or  grant  in  the  amount  of  0.018 
percent  of  the  f.o.b.  value  of  the  export. 

(6)  In  its  responses,  the  government  of 
Peru  stated  that  Article  16  of  the  Export 
Law  IS  available  to  all  enterprises  that 
export  nontraditional  goods.  Article  16 
states  that  i.idustrial  companies 
exporting  nontraditional  goods  that 
export  40  percent  of  their  annual 
production  shall  enjoy  suspension  of 
payment  of  tariff  duties  levied  on 
imported  capita!  goods  for  a  maximum 
period  of  5  years.  If  they  have  generated, 
from  the  use  of  the  imported  capital 
goods,  a  net  inflow  of  foreign  exchange 
equal  to  100  percent  of  the  value  of  the 
imporii'd  capital  goods  before  or  by  the 
end  of  the  5  years,  then  they  shall  enjoy 
total  exemption  from  tariff  duties.  The 
company  must  obtain  40  percent 
exportation  within  a  maximum  period  of 
2  years  from  the  date  of  commencement 


of  the  production  generated  by  the 
imported  capital  goods. 

In  order  to  be  eligible  for  this  benent. 
the  companies  must  sign  a  contract  with 
the  state.  If  the  conditions  are  not  met. 
the  import  duties  whose  payment  had 
previously  been  suspended  will  be  paid 
with  a  surcharge  equal  to  the  rate  of 
interest  established  for  the  <Jrb'    We 
have  no  evidence  that  producers  have 
failed  to  meet  the  requirements  for 
complete  exemption. 

Since  the  suspension  and/or  the 
complete  exemption  from  payment  of 
import  duties  on  imports  of  capital 
equipment  used  for  the  production  of 
exports  benefit  only  exporters,  we 
preliminarily  regard  the  exemption  from 
import  duties  as  a  bounty  or  grant. 

We  calculated  the  amount  of  benefit 
provided  by  Article  16  of  the  Export  Law 
by  allocating  the  amount  of  import 
duties  deferred  in  1981  over  the  total 
value  of  exports  in  1981.  On  this  basis 
we  calculated  a  bounty  or  grant  in  the 
amount  of  9  176  percent  of  the  f.o.b. 
value  of  the  export. 

(7)  According  to  the  responses 
submitted  by  the  government  of  Peru, 
this  article  is  available  to  ail  exporters 
of  nontraditional  goods.  Article  32  of  the 
Export  Law  allows  enterprises  exporting 
nontraditional  goods  to  hire  temporary 
personnel  for  a  specific  job,  at  wage 
rates  which  are  not  determined  by  the 
in3ustrial  community. 

The  government  of  Peru  stated  in  its 
responses  that  in  practice,  there  is  no 
case  in  the  textile  sector  where  a 
company  has  been  able  to  prevent  the 
formation  of  an  industrial  community 
through  the  hiring  of  non-industrial 
community  personnel.  Nevertheless, 
exporters  have  been  able  to  hire 
temporary  personnel  at  wage  rates  less 
than  those  of  their  permanent 
employees. 

To  the  extent  that  use  of  Article  32 
has  enabled  producers  selling  for  export 
to  reduce  labor  costs,  we  preliminarily 
find  that  this  article  of  the  Export  Law 
confers  bounties  or  grants. 

We  quantified  the  benefit  to  exporters 
using  Article  32  by  dividing  the  reduced 
labor  costs  in  1981  by  total  exports.  On 
this  basis  we  calculated  a  bounty  or 
grant  in  the  amount  of  0.211  percent  of 
the  f.o.b  valiip  of  the  export. 

II.  Programs  Preliminarily  Determined 
Not  To  Confer  Bounties  or  Grants 

We  preliminarily  determine  that 
bounties  or  grants  are  not  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Peru  of  cotton  yam  under 
the  following  programs. 


52218 


Federal  Register  /   Vol.  47.  No.  224  /  Friday.  November  19,  1982  /  Notices 


A   The  Fund  for  the  Provision  of 
Nontraditional  Exports  (FOPEXt 

The  peblion  alleges  that  the  Fund  for 
the  Promotion  of  Nontraditional  Exports 
[FOPEX) — whose  functions  include 
furnishing  technical  services 
contributing  to  the  adaptation,  increase. 
and  diversification  of  nontraditional 
exports — confers  bounties  or  grants.  The 
Peruvian  governments  response  stdtes 
that  FOPEX  provides  general 
information  services  on  international 
trade,  import /export  development, 
export  promotion  programs,  and 
international  shipments  and 
transportation.  FOPEX  resources  are 
composed  of: 

(1)  10%  of  the  yield  from  a  1  >b  ad 
valorem  tax  which  is  assessed  on  the 
importation  of  goods.  This  is  tran.sferred 
monthly  to  FOPEX  by  the  Bdnco 
Industrial  del  Peru; 

(2)  2%  of  the  value  of  the  CERTEX 
certificates,  which  is  deducted  and 
transferred  at  the  time  of  the  issuance 
settlement; 

(3)  income  generated  from  the  services 
it  renders;  and 

(4)  any  other  contribution  of  a  public 
or  private  nature. 

The  annual  reports  of  FOPEX  WKre 
not  available  for  our  review.  However,  it 
appears  from  die  response  that  FOPEX 
provides  no  credits,  guarantees,  grants. 
or  other  forms  of  economic  assistance 
Since  no  financial  assistance  is 
provided,  and  since  it  appears  that  the 
services  provided  through  FOPEX  are 
essentially  the  same  as  the  general 
types  of  trade  information  normally 
available  from  government  agencies,  we 
have  preliminarily  determined  that 
FOPEX  does  not  confer  bounties  or 
grants. 

III.  Program  Preliminarily  Determined 
Not  To  Be  Used 

We  preliminarily  determine  that  the 
program*  listed  below  which  were  listed 
in  the  notice  of  "Initiation  of 
Coantervatling  Duty  Investkgation. 
Cotton  Yam  from  Peru  '  are  not  being 
used  by  the  manufacturers,  producers, 
or  exporters  m  Peru  of  cotton  yarn. 

A.  The  Law  for  the  Promotion  of  Exports 
uf  Sontraditional  Goods  (the  Fxpori 
Law) 

{ 1 )  Article  23  of  the  Export  Lh  w  la 
available  to  all  consortiums  exportintJ 
nontraditional  goods.  In  it.s  responses, 
the  government  of  Peru  stnted  th.it  no 

consortiums  exporting  nontraditiondl 
goods  which  export  yarn  have  bren 
formed.  Thus,  we  preliminarily 
determine  that  .Article  23  of  the  Export 
Law  has  not  been  used 
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(2)  Article  24  of  the  Export  Law 
applies  to  all  enterprises  exporting 
nontraditional  goods.  The  Article  state.s 
that  the  General  Liw  of  Customs 
(Decree-Law  20165)  and  its 
corresponding  rules  and  regulations 
shall  govern  the  Temporary  .Admission 
Arrangement  referring  to  the  exemption 
from  duties  on  raw  materials  and/or 
unfimshed  goods  to  be  used  exclusively 
in  the  manufacture  of  unfinished  goods 
for  export  and  in  the  manufacture  of 
finished  goods  which,  once  processed, 
are  included  among  such  goods.  In  its 
responses  the  government  of  Peru  stated 
that  Article  24  of  the  Export  Law  is.  in 
practice,  not  applicable  to  cotton  yarn 
producers,  as  the  importation  of  raw 
cotton  is  forbidden  for  sanitary  reasons. 
They  also  responded  that  manufacturers 
of  cotton  yarn  have  not  imported 
supplies  and/or  intermediate  goods 
wiiidi  were  incorporated  into  the  final 
producL  Therefore,  we  have 
preliminarily  determined  that  Article  23 
of  the  ELxport  Law  has  not  been  used. 

(3]  Article  31  of  the  Export  Law  states 
that  shipping  firms  may  grant 
promotional  shipping  rates  to 
nontraditional  exports,  [t  further  states 
that  entities  administering  services  in 
ports  and  airports  may  charge 
promotional  fees  to  nontraditional 
exports.  The  government  of  Peru  states 
in  its  response  that  producers  of  cotton 
yarn  have  not  obtained  any  preferential 
shipping  rates  under  Article  31  of  the 
Evport  Law  during  the  period  for  which 
we  are  measuring  subsidization. 

Verification 

In  accordance  with  section  776(3)  of 
the  Act.  we  will  verify  all  the 
information  used  in  making  our  final 
detemination. 

Suspension  of  Liquidation 

In  accordance  with  sertion  703  of  the 
Act,  we  are  directing  the  U.S.  Customs 
Service  to  suspend  liquidation  of  all 
entrips  of  cotton  yam  from  Peru  which 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  and  to  require  a 
cash  deposit  or  bond,  for  each  such 
entry  of  the  merchandise  in  the  amount 
of  33  1.53  percent  of  the  f.n.b.  value  of  the 
exports  manufactured  in  the  Departmtmt 
of  Lima  or  the  Province  of  Callao  and 
41.56.3  percent  of  the  f.o.b.  value  of  the 
export  manufactured  outside  of  Lima/ 
Callao  for  cotton  yam  from  Peru.  At  the 
present  time,  with  informaHon  available 
to  the  Department  of  Commerce,  the 
only  known  companies  exporting  cotton 
yam  from  Peru  are  Industrial  Textil 
Piura  S.A.,  Textil  Trujillo  S..A  , 
CompanJa  Textil  "El  Progresso",  and 


Textiles  del  Sur  S.A.  This  suspension 
win  remain  in  effect  until  further  notice. 

Pubiic  Commenl 

In  accordance  with  §  355.35  of  the 
Commerce  Department  Regulations,  if 
requested,  we  will  hold  a  public  hearing 
to  afford  interested  parties  an 
opportunity  to  comment  on  th(?se 
preliminary  determinations  at  10:00  a.m. 
on  December  17,  1982,  at  the  U.S. 
Department  of  Commerce,  Room  6802. 
14th  Street  and  Constitution  Avenue. 
NW.,  Washington,  D.C.  2G230. 
Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Deputy  Assistant  Secretary  for  Import 
Administration.  Room  30908,  at  the 
above  address  within  ten  days  of  this 
notice's  publication.  Requests  should 
contain:  (1)  The  party's  name,  address. 
and  telephone  number  [2]  the  number  of 
participants;  (3)  the  reason  for  attending; 
and  (4)  a  list  of  the  issues  to  be 
discussed.  In  adcfition,  prehearing  briefs 
must  be  submitted  to  the  Deputy 
Assistant  Secretary  by  December  2, 
1982.  Oral  presentations  will  be  hmited 
to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  355.34,  within  thirty  days  of 
this  notice's  publication,  at  the  above 
address  and  in  at  least  ten  copnes. 
Judith  Hippler  BeHo, 

Acting  Dvputy  Assistant  Secretary  fnr  tmport 
Administration. 
November  15,  1982. 

[tR  Doc,  B2-,TI753  med  Il-t8-«:  MS  ,ini| 
BILLING  CODE  3510-29-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENT 

Amending  the  Export  Visa 
Requirement  for  Certain  Mart-Made 
Fiber  Apparet  Products  from  Taiwan 

.November  15.  1982. 
AGENCY:  Committee  for  the 
Im^ementation  of  Textile  Agreements. 

action:  Advising  that,  in  order  to  meet 
the  "correct  category"  requirement,  visa 
for  man-made  fib»er  headwear  in 
Category  660,  produced  or  manufactured 
in  Taiwan,  must  be  visaed  as  follows  on 
and  after  January  1, 1983  (underlined 
portion  only): 

1.  Co/pgoAy  «5£>-/y  (Only  T.S.L1. S.A. 
Numbers  703.0600  and  703.1000) 

2.  Category  659-C  (Only  T.S.U  S.A. 
Number  703.1515) 

3.  Category  659-0  [W\  other 
T.S.LI. S.A.  numbers  in  the  category) 

(A  detailed  description  of  the  textile 
categories  in  terms  of  T.S. U.S.A. 
numbers  was  published  in  the  Federal 


Federal  Register  /   Vol.  47.  No.  224  /  Friday.  .\ovembt:r   19.   1982  /   \c»ices 


52219 


Register  on  February  28.  1980  (45  FR 
13172),  as  amended  on  April  23.  1960  (45 
FR  27463).  Aii«ust  12,  1980  (4,'5  FR  53506), 
IJccember  24,  1980  [45  FR  85142),  Mav  5 
1981  (46F'R  25121),  October  5,  1981  [46 
FR  48963),  October  27,  1981  (46  FR 
32409).  February  9.  1982  (47  FR  5926) 
Hnd  May  13,  1982  (47  FR  20664)). 
SUMUARV:  The  export  visa  requirement 
established  for  cotton,  wool,  and  nian 
made  fiber  textile  products  under  the 
bilateral  agreement  with  Taiwan  calls 
for  the  inclusion  on  each  visa  of  Ihi! 
correct  category  and  quantity  of  the 
merchandise.  To  ensure  that  man-tnade 
fiber  headwear  in  Category  tJ59  is 
charged  to  the  correct  Levels  of  restraint 
under  the  agreement,  it  has  been  agreed 
that  the  export  visas  for  this  category 
shall  include  an  "H"  to  identify  braided 
and  unbraided  knit  or  wo\'en  headwear 
in  T,S.U.S,A,  numbers  703.0500  and 
703.1000  and  a  "C"  to  identify  other 
woven  headwear,  not  in  part  of  braid,  m 
T.S.U.S,A,  number  703.1515.  Af!  other 
products  within  the  category  will  be 
visaed  as  Category  659-"0"  (Otherl 
EFFECTIVE  DATE:  January  1,  1983 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  J.  Sorini,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U,S.  Department  of  Commerce, 
Washington,  D.C.  20230  (202/377-4212) 
SUPPLEMENTARY  INFORMATION:  On 
October  3,  1972  a  letter  d;*ted  September 
27,  1972  from  the  Chairman,  Committee 
for  the  Implementation  of  Textile 
Agreements  to  the  Commissioner  oi 
Customs  was  published  in  the  Federal 
Register  (37  FR  20745).  prohibitmg  enlrv 
into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton,  wool,  and  man- 
made  fiber  textile  products,  produced  oi 
manufactured  in  Taiwan,  fui  svhiiJi 
1  aiwfui  bad  not  issued  an  export  visa 
which  included  the  correct  category  anil 
quantity  of  the  merchandise 

The  letter  published  b<'Knv  fium  the 
Chairman  of  the  Committee  for  thi: 
Implementation  of  Textile  Agreements 
to  the  Commissioner  of  Customs  further 
.iniends  the  directive  of  September  27, 
1972  to  require  that  visas  for  nian-naade 
fiber  textile  products  in  Category  b,')<J 
include  an  "H".  a  "C".  or  an  "O  '  to 
differentiate  between  headwe.ir  and 
other  products  in  the  category 
Waiter  C  Lenahaa. 

l.'hciirnian.  CvmmHiee  for  thr'  i:i:pu  w>--r.:cUoi! 
of  Textile  Agreements. 
November  15.  1982, 

Coiiinultee  for  the  Implf-mfnt.i'Kin  ni  It^xJilc 

Aj^eemenls 
Cnwnnssioufi  of  CasLiiirK^.  Drpartaient  of  the 
T'-fusary    iVashiniitiin.  DC.  20229. 
ikar  Mr.  Comniissi(wier;  This  directive 
further  amends,  tnit  lines  not  cancel,  the 


diiecliv  (!  of  ScptenitjST  27,  197C  from  the 
Chairman.  Committee  for  the  Implemenlution 
of  Textile  Agreemene?.  which  dirw.tfd  you  tc 
prohiliit  entry  into  the  United  Sl.ili-!,  [ijr 
(.onsumpticm,  or  withdraw;d  from  warehouse 
lor  consuuip1i(jn,  of  certain  cotton,  wool,  and 
man-nuide  fiber  textile  product.s,  produced  or 
nianufarrured  in  Taiwan  for  which  the 
.uifhoritie.x  m  Taiwan  h,)d  not  issued  nn 
ipprofin.tfe  pxp<.)r1  visa. 

Kffc(,!i\e  on  )anuary  1.  Ifjai.  the  ihref  tui- 
of  Septcmtwr  27,  1972  is  fsirther  .irri-nii.  d  ':. 
rcijuire  that  export  vi.sas  tor  m.ir,  :ii.ii.it:  ',:\w: 
tt'Xtile  products  in  C^lesory  l>.'ja  produced  or 
riirtnuiactured  in  Taiwan,  shall  !k'  visawi  a.s 
follows:  (I'ndcrlinpd  portion  only): 

1.  Cc;.'r.,vrr  fio.y~//  (Only  T.S.lJ.SA. 
numbers  70.1.0500  and  70:1,10001 

2.  Ca!ei:urv  H59-C  fOnly  T.S.L'  S.A.  number 
703.1515] 

.'t.  Cflfev'Jrv  fi.'-i'-O  j.Mi  other  1  .S.L1.SA. 
numbers  in  the  category) 

The  actions  taken  with  rt;spect  to  the 
authorities  in  Taiwan  and  vnth  respect  to 
imports  of  m.in-made  fibiT  trvti!,-  products 
from  Taiwan  have  been  determined  hy  the 
Committee  for  the  Implementntinn  r>f  Textilf 
.^Sret'nu  nts  to  involve  foreign  affairs 
tiinctions  of  the  L'nited  Stales.  Iherefote. 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implempnlation  of  such  actions,  fall  wi'hin 
the  foreign  affairs  exception  to  the  niit-- 
ni.ikmg  provisions  of  5  L',S.C  55j.  l  his  \e\U" 
will  he  puhhhhed  in  the  Federal  Register 

Sincerely. 
Walter  C.  Lenahan, 

Clnr^nia::.  Con) n:.: tee  for  tlyg  Implementatini] 
I ' '  '/  (  x  tile  A^rvements. 

;i  H  !)(«,  M-lil-;;.)  Kilpil  11-16-82;  8:45  amj 
BIIXING  CODE  3S10-25-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1982;  Additions 

AGENCY:  Committee  for  Purcjh.ise  from 

the  Blind  and  Other  Severely 

1  landicapped, 

ACTION:  .'Xdditions  to  I'rncurenient  List. 

FR  Hoc.  82-31081  appearing  in  the 
Federal  Register  on  .\(nember  12.  1982, 
(47  FR  51179)  adding  two  corrunodities 
and  two  services  to  the  Pro<ur(>ment  IJst 
IS  amended  to  acid  the  following 
paragraph  under  Supplementary 
infoiniaimn: 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic:  impact  on  the  i  urrent 
contractors  for  the  commodities  and 
services  listed 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  or 


provide  commodities  and  services 
pronired  by  the  GovpfTsmen! 
C.  W  Fletcher, 
executive  Director. 

ilK  n„f    -:     -  — •.  r.ied  U-lfl-82.  (MS  aail 
BILUNG  coot  MM-33-M 


DEPARTMENT  OF  ENERGY 

Office  of  Conservatk>n  arul  Renewable 
Energy 

National  Energy  Extension  Service 
Advisory  Board;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  86  Stat,  770),  notice  is  hereby 
given  of  the  following  ad\.iM)i\ 
cfinimiltee  meeting: 

NAME:  .National  Energy  Extension 
S(!r\  ice  Adv^so^y  Board. 

DATE  AMD  TIME:  Monday,  December  6. 
19b2.  g  a.m.  to  5  p.m.,  Tuesday. 
December  7, 1982.  9  a.m.  to  3  p.m. 

PLACE:  Loews  L'Enfant  Plaza  Hotel 
Caucus  Room.  Lobby  Level.  480  L'Enfant 
I'laza  East,  SW..  Washington.  DC. 

20024 

CONTACT:  William  H  ii.  Miig. 
Department  of  Energj'.  Forrestal 
Building,  5B137. 1000  Independence 
Avenue.  SW..  Washington.  D.C  20585, 
Telephone:  202-252-8290. 

PURPOSE  OF  committee:  The  Board  was 

established  to  carry  on  a  continuing 
review  of  the  comprehensive  Energy 
Extension  Service  pro^^m  and 
approved  plans  of  the  Governors  of  each 
State  for  implementing  Energy  Extension 
Service  activities. 

TENTATIVE  AGENDA; 

Monday.  December  6.  1982 

Welcoming  by  National  Energy 
Extension  Ser\ice  Advisory  board 
Chairman. 

Remarks  by  Joseph  J,  Tribble. 
Assistant  Secretary,  Conservation  and 
Renewable  Energy. 
Open  Discussion: 

EES  Review — Past  and  Present. 

Role  of  the  National  Energy  Extension 
Service  Advison,  Board. 

Discussion  of  Any  Other  Business 
Brought  Before  the  Board, 
Public  Comment  (10  minute  rule), 

Tuesday.  December  7.  19S2 

Working  Session: 

Future  of  ES. 

Trensfer  of  ElES  Functions  lo  States. 

KI'^S  Annual  Report. 
Closing  Remarks  by  Naljonal  ExIeiuiiHi: 
ServVcc  Advisory  Board  Chairman, 
Public  Conuuent  (10  minute  rule). 
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PUBLIC  participation:  The  meeting  is 
open  to  the  pubhc.  The  Chairperson  of 
the  Committee  is  empowered  to  conduct 
the  meeting  m  a  fashion  that  will,  in  his 
judgment,  facihtate  the  orderly  conduct 
of  business.  Any  member  of  the  pubhc 
who  wishes  to  file  a  written  statement 
with  the  Committee  will  be  permitted  to 
do  so  either  before  or  after  the  meeting. 
Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Gloria 
Decker  at  252-6990.  Requests  must  be 
received  at  least  5  days  prior  to  the 
meeting  and  reasonable  provision  will 
be  made  to  include  the  presentation  on 
the  agenda. 

TRANSCRIPTS:  Available  for  public 
review  and  copying  at  the  Public 
Reading  Room.  Room  1E190.  Forrestal 
Building,  1000  Independence  Avenue. 
SVV.,  Washington.  D.C..  between  8:00 
a.m.  and  4:00  p  m,,  Monday  through 
Friday,  except  Federal  holidays. 

Iss'jpd  at  Washington.  D  C.  on  November 
16.  198:. 

Howard  H.  Raiken, 
Deputy  Advisory  Committee.  Management 

0-'':cer 

;FR  Doc  8:-3'.'Oa  F  |pd  n-18-«:  3:4Sain| 
BILLING  CODE  64S0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-2249-31 

Availability  of  Environmental  Impact 
Statements  Filed  November  8  Through 
November  12,  1982,  Pursuant  to  40 
CFR  1506.9 

Responsible  agency;  Office  of  Federal 
Activities,  general  information  382-5075 
or  382-50~6, 

Department  of  Agriculture:  EIS  Use 
\o.  820733.  Dra!^t,  AFS,  SEV.  MT,  ID— 
Kootenai  .Ndtional  Fores'  Land  and 
Resource  Management  Plan.  Due:  03/01/ 
83. 

Corps  of  Engineers:  EIS  Use  \o. 
820732.  Draft.  DOE.  C.A— Sacramento- 
San  Joaquin  Delta  Flood  Control/Multi- 
Purpose  Project.  Due:  01/03/83. 

Department  of  Housing  and  Urban 
Development:  EIS  \o.  820738,  Final, 
HUD.  NC— Heather  Hills  Community, 
Mortgage  Insurance.  Wake  County.  Due: 
12/20/82;  EIS  Use  \o,  820737.  Final. 
HUD,  CO.  PRO— Grand  Junction 
Areawide  Study.  Mesa  County,  Due;  12/ 
20/82. 

Department  of  the  Intorior:  EIS  Use 
No.  820739,  Draft  MMS,  AK.  OCS— 
Arctic  Sand  and  Gravel  Lease  Sale. 
Beaufort  Sea,  Due;  01/07/83, 

Department  of  Defense,  Air  Force:  EIS 
Use  No.  820734,  FSuppl,  UAF.  OH— 


Richenbacker  ANGB,  Noise  Analysis, 
Franklin  and  Pickaway  Counties,  Due: 

12/20/82. 

Environmental  Protection  Agency;  EIS 
Use  No.  820735,  Final,  EPA,  MXG— 
Offshore  Platform  Hazardous  Waste 
Incineration  Facility.  Due;  12/20/82;  EIS 
L'se  No,  820736,  Final.  EPA.  REG— Metal 
Coil  Surface  Coating  Emissions. 
Performance  Standards.  Due;  12/20/82; 
EPA  Use  No,  820740,  Final,  EPA,  CA— 
City  of  Los  Angeles  WWT  Facilities 
Plan.  Grant.  Los  Angeles  County,  Due; 
12/20/82. 

Amended  notice:  EIS  Use  No.  820593. 
Draft.  UMT.  MD— Baltimore  N. 
Corridor/Metro  Center  Transit 
Improvement,  Baltimore  Co.  Due:  *12/ 
20/82  ('Published  FR  09/17/82— Review 
extended);  EIS  Use  .No.  820577.  Draft. 
ELM,  UT — Price  River  Resource  Area 
Grazing  Management  Program.  Due: 
•11/30/82  ('Published  FR  09/17/82— 
Review  extended). 

Dated;  November  16.  1982. 
Paul  C.  Cahill, 
Director.  Office  of  Federal  Activities. 

|FK  Doc.  82-31629  Filed  11-18-82:  6:43  iiin| 
BILUNO  CODE  «560-«0-M 


[OPTS-51439;  TSH-FRL  2244-1) 

Certain  Chemicals;  Premanutacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 

Substances  Control  .\rA  (TSC.'\)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  ninety  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EP.A  statements  of  interim 
policy  published  in  the  Federal  Register 
of  May  15.  1979  (44  FR  28558)  and 
November  7. 1980  (45  FR  74378).  This 
notice  announces  receipt  of  twenty-four 
PMNs  and  provides  a  summary  of  each. 

DATES:  Close  of  Review  Period: 

PMN  83-77.  83-78.  83-79.  83-80.  83-«l, 

83-82.  83-83,  83-84,  83-85,  83-86,  and 

83-87:  January  26.  1983. 
PMN  83-88,  83-89,  83-90,  and  83-91: 

Januan,'  29,  1983, 
PMN  83-92.  83-93.  83-94.  8.3-95,  and  83- 

96;  January  30,  1983. 
PMN  83-97,  83-98,  and  83-99:  January 

31,  1983. 
PMN  83-100. 

Written  comments  by: 


PMN  83-77.  83-78.  83-79,  83-80,  83-81. 

83-82,  83-83,  83-64.  83-85.  83-86,  and 

83-87:  December  27,  1982. 
PMN  83-88.  83-89,  83-90,  and  83-91; 

December  30, 1982. 
PMN  83-92,  83-93,  83-94,  83-95.  and  83- 

96:  December  31. 1982. 
PMN  83-97.  83-98.  and  83-99:  January  1. 

1982. 
PMN  83-100. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-514391"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793).  Office  of 
Pesticides  and  Toxic  Substances, 
Environmental  Protection  Agency.  Rm. 
E^09.  401  M  St.,  SW.,  Washington.  DC 
20460,  (202-382-3532). 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Dull,  Chief,  Notice  Review 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substance, 
Environmental  Protection  Agency.  Rm. 
E-216,  401  M  St.,  SW.,  Washington.  DC 
20460.  (202-382-3729). 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107. 

PMN  83-77 

Importer.  Confidential. 

Chemical.  (G)  Bis(((substituted 
propanyl)azo)substituted  phenol) 
metallate.  plus  bis  (((substituted 
propanyl)azo)substituted  phenol) 
metallate,  inorganic  salts. 

Use/Imports.  (S)  Industrial  colorant 
for  leather.  Import  range:  Confidential. 

Toxicity  Data.^o  data  submitted. 

Exposure  Negligible. 

Einiranmental  Release/Disposal.  No 
release.  Disposal  by  publicly  owned 
treatment  works  (POTW)  or  waste 
water  treatment  facility. 

PMN  83-78 

Importer.  Confidential. 

Chemical.  (G)  Metal  complex  of 
((substituted  phenyl)azo)  substituted 
phenol  and  ((aryl)azo)substituted  phenol 
plus  metal  complex  of  ((substituted 
phenyl)azo)8ubstituted  phenol  and 
((aryl)azo)substituted  phenol,  inorganic 
salts. 

Use/Import.  (S)  Industrial  colorant  for 
leather.  Import  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Negligible. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  POTW  or  waste 
water  treatment  facility. 


UMI 
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r  MS  83-79 

Importer.  Confidential 

Chentical.  (G)  Metal  complex  of 
((substituted  phenyljazolnaphthol  ;ind 
((substituted  naphthyllazotnaphthol  plus 
metal  complex  of  ((substituted 
phenyl)azo)naphthol  and  ((substituted 
naphthyljazofnaphthol,  inorganic  salts. 

Use/Import.  fS]  Industrial  colorant  For 
leather.  Import  range:  ConfidentiHl 

Toxicity  Data.  No  data  submitted. 

Exposure.  Negilible, 

En  vironniental  Releaf^c,  Disposal  \o 
release.  Disposal  by  POTW  or  waste 
water  treatment  facility 

PMS  83-80 

Importer.  Confidential. 

Chpmical.  (G) 
Bis({(aryl)azo)substituted 
phenol)metdllate  plus  bis 
(([ary!)azo)substituted  phenoljmetallate, 
inorganic  salts. 

Use/Import.  (S)  Industrial  color.int  for 
leather.  Import  range:  Confidenli.i!. 

Toxicity  Data.  Acute  oral:  >.'>.0  ml/ 
V'X-  Irritation:  Skin-Non-irritnnt,  Fye — 
Slight:  Bacterial  inhibition  LC,;  >10() 
mg/1:  Goldfish.  48  hrs.  (u'  21)  mg/' I— Non- 
toxic. 

E.xposure.  Negligible. 

Environmental  Re leusf/ Disposal.  No 
release.  Disposal  by  PO'I'W  or  waste 
i.vater  treatment  focility 

r\r\83-8! 

In-portnr.  Confidential. 

Cfioniical.  (Gj  Metal  complex  of 
((substituted  phenyl lazul-substi tut ed 
phenol  and  ((sul>stiluted  pyrazolyljazo)- 
substiluted-benzenesulfunic  acid,  plus 
metal  complex  of  ((substituti'd 
pher.yl)azo)-subsfituted  phrno!  and 
((substituted  pyrazoly! jazo)- substituted- 
benzenesuifonic  acid,  inorganic  salts. 

Use/Import.  (S)  Industrial  colorant  for 
leather.  Import  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

EXf'hisure.  Negligible. 

Environmental Rclease/DispusaJ.  No 
release.  Disposal  by  POTW  or  waste 
wfiter  treatment  facility. 

T.\L\' 83-82 

Importer  Confidential 

Chemical.  (G)  Bis  (((substituted 
pyrazolyl)azo)benzoic  acid)  metallate 
plus  bis(((substituted 
pyrazolyljazojbenzoic  rtcid)  nicl.dl.itc, 
inorganic  salts. 

Use/Import.  fS)  Industrial  culor.nit  for 
leather.  Import  range;  Coiifid»>ntial. 

Toxicity  Data.  Acute  oral:  >.'),0  ml/ 
kg:  Irritation:  Skin — Non-irritant,  F\e — 
Slight:  Bacterial  inhibition  I.C:.,,:     ■  IflO 
mg/l;  Zebra  fish  (brach\  ij.tnni  nT-.nl   <-M^ 
hrs:  .Not  toxic  @  100  mg/1. 

Exposure.  Negligible. 


Envirarmpntu} Release  'Dsposol.  No 
release.  Disposal  by  POTW  or  vv  aste 
water  trcitment  facility. 

I'MX  8:'~S3 

Importer  Confidential. 

Cfienuccil.  (G)  Bis(,'(substituled 
aryl)azo)-substituted  phenol)  metallate. 
and  bis(((substitufpd  aryljazo)- 
substitutcd  phenol]  metallate,  inorganic 
salts. 

Use/lmpoit.  (S)  Industrial  colorant  for 
leather.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5.0  ml/ 
kg;  Irritation;  Skin — Non-irritant.  Eye — 
Slight;  Bacterial  inhibilition  l,Ci»:  >000 
mg/1;  Goldfish.  48  his  (static  test):  Not 
toxic  (li)  20  mg/1. 

Exposure.  Negligible. 

Environmental  Rolease/Disposal.  No 
release.  Disposal  by  POTW  or  waste 
water  treatment  facility. 

PMN  83-84 

Importer.  Confidential. 

Chemical.  (G)  Bis(((aryl)azo)- 
substituted-phenol)metallate.  and 
l)is(((aryliazol-substituted- 
phenol)melalldte,  inorganic  salts. 

Use 'Import  (S)  Industrial  colorant  for 
leather.  Import  range;  Confidential. 

Toxicity  Data.  Irritation;  Skin — Ntjn- 
irritant.  Eye — Moderate:  Bacterial 
inhibition  LC..„:  >100  mg/l;  Zebra  fish 
(brachydanio  rerio)  96  hrs:  Not  toxic  ((i) 
100  mg/l. 

E.xposure.  Negligible. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  POTW  or  waste 
water  treatment  facility. 

PMN83S5 

Importer.  Confidential. 
.  Chemical.  (G)  Bis(((substitufed 
aryl)azo)-substituted  phenol)metallate, 
and  bis(((substituted  aryl)azo)- 
substifuted  phenoUmetallale,  inorganic 
salts. 

Use  'Import.  (S)  Industrial  colorant  for 
leather.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5  ml/kg: 
Irritation;  Skin — Non-irritant.  Eye — 
Slight;  bacterial  inhibition  LCw  >  100 
mg/l:  CKjldfish.  48  hrs  (static  test):  Not 
toxic  ^1  20  mg/l. 

Exposure.  Negligible. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  POTW  or  waste 
water  treatment  facility. 

rMX8:i~86 

Manufacturer.  Dow  Corning 
Corporation.  ; 

Chemical.  (G)  Mf  rcaptoalkysilane. 

Use/Prmfuction  (G)  Intermediate. 
I'rod.  range:  Confidential. 

To.xiritv  Dala.  Acuale  oral    1.172  mg/ 
kg:  Acute  derm.il    --•  2.000  mg/kg; 


Irritation;  Skin — N'on  irritant.  Kvt — .Nun- 
irritant:  Ames  Test:  Non-mutagenic. 

Exposure  M.inuf.icture;  a  total  of  1 
worker,  up  to  l  hr/da.  up  to  5  da/»vk. 

En  vironmciilai  Release/ Disposal. 
None. 

PMN  83-87 

Manufacturer.  Dow  Coming 
CorporatiorL 

Chemical.  (G)  Siloxanes  and  silicones, 
dimethyl,  methyl  (mercapto-alkyi), 
frimethyl  endblocked. 

Use/Production.  [G]  Component  in 
industrial  coatings.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral:  >  5.000 
mg/kg;  Acute  dermal:  >  2.000  mg/kg; 
Irritation:  Skin — Non-irritant;  Eye — Non- 
irritant;  /\mes  Test  Non-mutagenic; 
LCso,  48  hr.:  >  100  parts  per  million. 

E.xposure.  Manufacture:  a  total  of  2 
workers,  up  to  2  hrs/da,  up  to  12  da/yr. 

Environmental  Release-Disposal.  No 
release.  Disposal  by  POTW 

PMN  83-88 

Manufacturer.  Confidential. 

Chemical.  (G)  Dimer  fatty  acids, 
monocarboxylic  acids,  and  diamines 
polymer. 

Use/Production.  (S)  High  solids, 
solvent-based  flexographic  printing  inks. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

E.xposure.  Manufacture:  inhalation,  a 
total  of  2  workers,  np  to  1  hr/da,  up  to  21 
da/yr. 

Environmental  Release/Disposal. 
Less  than  10  kg/yr  released  to  air  and 
water,  10-100  kg/yr  to  land.  Disposal  by 
biological  treatment  system. 

PM.W  83-89 

Manufacturer.  Confidential. 

Chemical.  (G)  Dimer  fatty  acids, 
monocarboxylic  acid,  poFyxarboxylic 
acid,  diamines  polymer,  modified  with 
an  acrylic  acid  copolymer. 

Use/Production.  (S)  Water-borne 
flexographic  printing  inks.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  inhalation,  a 
total  of  2  workers,  up  to  1  hr/da,  up  to  15 
da/yr. 

Environmental  Release  ^Disposal. 
Less  that}  10  kg/yr  released  to  air  and 
water,  10-100 kg/yr  to  land.  Disposal  by 
biological  treatment  system. 

PMN  83-90 

Manufacturer.  E.  1.  du  Pont  de 
Nemours  &  Company,  Inc. 

Chemical.  (G)  Polymer  of 
polysubstituted  alkyl  acrylates. 

Use /Production.  (S)  Synthetic  fiber 
finish.  Prod,  range:  Confidential. 
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Toxicity  Data.  Acute  oral:  >  25.000 
mg/kg:  Irritation:  Skin — Slight.  Eye — 
Slight. 

Exposure-  Manufacture:  dermal. 
inhalation. 

Environmental  Release; Disposal 
100-500  kg/yr  released  to  land.  Disposal 
by  approved  landfill. 

PMX  83-91  1 

Manufacturer.  American  Hoechst 
Corporation. 

Chemical.  (S)  Polymer  of  tall  oil  rosin, 
gum  rosin,  paraformaldehyde,  calcium 
hydroxide,  and  phenol. 

'  Use/Production.  Confidential.  Prod, 
range:  Confiden'ial. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  a  total  of  2 
workers,  up  to  620  man  hrs/yr. 

Environmental  Release  'Disposal. 
Disposal  by  approved  landfill, 

PM\  83-92  I 

Manufacturer.  Confidential. 

Chemical.  (G)  Reaction  product  of  a 
polyhalogenated  anhydride,  maleic 
anhydride  and  alkylene  glycols. 

Use/Production.  Confidential,  Prod, 
range;  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  a  total  of  2 
workers  10  min.  per  batch. 

Environmental  Release.- Disposal.  No 
release.  i 

P.V/.V  83-93 

Manufacturer  Confidential. 

Chemical.  (G)  Polyester 
polycarboxylate  salt. 

Use.'Production.  (G)  Open  use.  Prod. 
range;  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture,  use  and 
disposal:  dermal,  a  total  of  6  workers,  up 
to  2  hrs/da,  up  to  40  da/yr. 

Environmental  Release  Disposal. 
Less  than  10  kg/yr  released  to  air.  6  hrs/ 
da,  40  da/yr.  Disposal  by  incineration. 

PMIV  83-94 

Importer.  Confidential. 

Chemical.  (G)  .■Mkyl  substituted 
salicylaldehyde. 

Use/Import.  Confidential.  Import 
range:  25-100  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Inhalation,  a  total  of  2 
workers,  up  to  <  1  hr/da,  up  to  <  20 
da/yr. 

Environmental  Release  'Disposal. 
Less  than  10  kg/yr  released  to  air. 

PMN  83-93 

Manufacturer.  Confidential. 

Chemical.  [G]  Tnsubstituted 
benzothiazole  salt. 

Use/Production.  (G)  Minor 
constitutent  in  an  article.  Prod,  range.  3- 
10  kg/yr. 


Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  inhalation. 

Environmental  Release  'Disposal. 
Minimal  l-elease  to  air  and  water. 
Disposal  by  biological  treatment  system. 

PMN  83-96 

Importer.  Confidential. 

Chemical  (G)  ((Substituted 
pheny])azo)benzenesulfonic  acid, 
aminium  salt. 

Use/Import.  (S)  Colorant  for  paper. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5.0  ml/ 
kg:  Irritation;  Skin— Slight,  Eye— Non- 
irntant;  Bacterial  inhibition  Ldo;  >100 
mg/1;  Goldfish,  48  hrs.  @  10  mg/l— Not 
toxic. 

Exposure.  Minimal. 

Environmental  Release/Disposal.  No 
release. 

PMN  83-97 

Manufacturer  BF  Goodrich  Company. 

Chemical.  (G)  Thermoplastic 
polyurethane  resin. 

Use/Production.  (S)  Binder  for 
magnetic  recording  tape,  extruded  and 
injection  molded  products.  Prod,  range: 
68.000-375,000  kg/yr. 

Toxicity  Data.  No  data  submitted  on 
the  PMN  substance. 

Exposure.  Manufacture:  dermal, 
inhalation  and  eye,  a  total  of  67 
workers,  up  to  7  hrs/da,  up  to  35  da/yr. 

Environmental  Release/Disposal.  No 
release  to  air  and  water.  Disposal  by 
incineration  and  landfill. 

PMN  83-98 

Importer.  Dragoco,  Inc. 

Chemical.  [G]  N-(trimethyl 
carbomonocycle)  isopentanol. 

Use/Import.  (S)  Fragrance  mixtures, 
soaps,  detergents,  room  freshener. 
Import  range:  300-1.000  kg/yr. 

Toxicity  Data.  Acute  oral:  >20.0  ml/ 
kg:  Irritation:  Eye — Non-irritant:  Skin 
sensitization:  Non-sensitive. 

Exposure.  Processing:  inhalation,  a 
total  of  5  workers,  up  to  .08  hr/da,  up  to 
5  da/yr. 

En  vironmental  Release/Disposal. 
[.fss  than  10  kg/yr  released  to  air. 
Disposal  by  incineration, 

PMN  83-99 

Manufacturer.  Confidential. 

Chemical.  (G)  Sulfonated  phenol 
formaldehyde  condensation  polymer. 

Use/Production.  Confidential,  Prod. 
range:  Confidential, 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing;  dermal,  a  total  of  205 
workers,  up  to  8  hrs/da.  up  to  250  da/yr. 

Environmental  Release,' Disposal.  No 
release.  Disposal  by  incineration. 


PMN  83-100 

Manufacturer.  Confidential. 

Chemical.  (G)  Copolymer  of  styrene 
with  substituted  alkanoic  derivatives. 

Use/ Production.  [G]  Open  use.  P-od. 
range:  60-240,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing;  dermal  and  eye,  a  total  of 
177  workers,  up  to  6  hrs/da,  up  to  52  da/ 

En  vironmental  Release/Disposal. 
Less  than  10  kg/yr  released  to  air  and 
water,  10-1000  kg/yr  to  land.  Disposal 
by  incineration  and  approved  landfill. 

Dated:  November  5,  1982. 
Woodson  W.  Bercaw, 

Acting  Director  Management  Support 
Division. 

\VR  Doc   B2-3121'  Fil.'.i  \  1  -18-82:  ftW  ,im| 
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[OPTS-51440) 


Certain  Chemicals;  Premanufacture 
Notices— BH-FRL-2248-2 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  .^ct  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  interim 
policy  published  in  the  Federal  Register 
of  May  15. 1979  (44  FR  28558)  and 
November  7,  1980  (45  FR  74378),  This 
notice  announces  receipt  of  twenty- 
three  PMNs  and  provides  a  summary  of 
each. 

DATES:  Close  of  Review  Period. 
PMN  83-101;  February  2,  1983, 
PMN  83-102,  83-103,  83-104,  83-105,  83- 

106,  83-107,  83-108,  and  83-109; 

February  5,  1983. 
PMN  83-110,  83-111,  83-112,  83-113,  83- 

114  83-115,  8,3-116,  83-117,  83-118.  and 

83-119;  February  6,  1983. 
PMN  83-120,  83-121,  83-122,  and  83-123: 

February  7, 1983. 

Written  comments  by: 
PMN  83-101:  January  3, 1983, 
PMN  83-102,  83-103,  83-104,  83-105,  83- 

106,  83-107,  83-108.  and  83-109: 

January  6.  1983. 
PMN  83-110,  83-111,  83-112,  83-113,  83- 

114  83-115,  83-116,  83-117,  83-118.  and 

83-119:  January  7, 1983. 
PMN  83-120,  83-121.  83-122.  and  83-123: 

January  8,  1983. 
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ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
'  |OPTS-51440|"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  fT&-793).  Office  of 
Pesticides  and  Toxic  Substances. 
Environmental  Protection  Agencv.  Rm. 
F,-409,  401  M  St.,  SW.,  Washington,  DC  . 
20460.  (202-382-3532). 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Dull,  Chief,  Notice  Review 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-216.  401  M  St..  SW..  Washington.  DC 
20460,  (202)-382-3729. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  E-107. 

PMN  83-101 

Importer.  Confidential. 

Chemical.  (G)  Polymer  of 
diphenylmethane  diisocyanate.  hydroxy 
alkyl  ethers,  and  substituted 
alkanediols. 

Vse'Import.  {S|  Thermoplastic 
polyurethane  elastomer.  Import  range: 
9,000-318.000  kg/yr. 

To\icity  Data.  Acute  oral:  >  .'i  g/kg. 

Exposure.  None. 

Environmental  Release/ Disposal.  No 
release. 

r  MX  83-102 

Muniifacturer.  Reliance  Universal. 
Incorporated. 

Chemical.  (G)  Polyacrylate, 

L'se  'Production.  (G)  Open  use.  Prod, 
range:  6,000-200,000  kg/yr. 

Toxicity  Data.  No  data  sul)niitte(l. 

Exposure.  Manufacture,  processing 
and  use:  dermal,  a  total  of  9  vvorkfis,  up 
to  8  hrs/da,  up  to  260  da/yr. 

En\  ironriiental  Reiease,  Disposal.  No 
release.  Disposal  by  approved  landfill 

P. M.\  83-103 

Manufacturer  Lowell  Cummings. 

Chemical.  (G)  Polyamine  urea 
formaldehyde  condensate. 

Use/Production.  (Sj  Epoxy  curing 
agent.  Prod,  range:  200,0(X)-6(X),000  kg/ 
yr 

Toxicity  Data.  No  data  S'lhmitted, 

Exposure.  Manufacture:  dermal,  a 
total  of  2  workers,  up  to  4  hrs/da.  up  to 
1(X)  da/yr. 

Environmental  Release,  Disposal.  No 
relc'ise. 

PM\  83-10.1 

Manufacturer.  l.oweU  Cummings. 


Chemical.  (G)  Polyamine  urea 
formaldehyde  condensate. 

Use/Production.  (S)  Epoxy  curing 
agent.  Prod,  range:  200.000-600.000  kg' 
yr. 

To.xiaty  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  2  workers,  up  to  4  hrs/da,  up  to 
100  da/yr. 

Environmental  Release/Disposal.  No 
release. 

P.M.\  83-105 

Importer.  American  Moechst 
Corporation. 

Chemical.  (Sj  1.2-benzenediamine.  4- 
ethoxy.  sulfate  (1:1). 

Use-Import.  (S)  Dye  intermediate. 
Import  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Processing:  dermal,  a  total 
of  3  workers,  up  to  70  hrs/yr. 

Environmental  Release  ''DispLisc!  No 
release.  Disposal  by  biological  treatment 
s>  stem. 

PM.W  83-106 

Manufacturer.  Ashland  Chemical 
Company, 

Chemical.  (G)  Polymer  of  aliphatic 
and  aromatic  diacids  and  an  aliphatic 
diol. 

Use/Production.  (S)  Used  in  a  cured. 
cross-linked  coating  for  commercial 
articles.  Prod,  range:  30,tX>0-3,'i5.000  lbs/ 
.vr 

Toxicity  Data.  No  data  submitted. 

E.xposure.  Manufacture:  an  unknown 
number  of  workers. 

Environmental  Release  'Disposal. 
Minimal  release.  Disposal  by 
incineration  and  landfill. 

PM.\  83-107 

Manufacturer.  Confidential. 

Chemical.  (C)  Modified  polyester 
from  carbomonocyclic  anhydrides,  an 
alkanediol  and  an  alkanedioic  acid. 

Use/Production.  (G)  Open  use.  Prod. 
range:  0-18.000  kg/yr. 

Toxicity  Data.  .No  data  submitted. 

Exposure.  Manufacture,  processing 
and  use:  dermal,  inhalation  and  eye,  a 
total  of  69  workers,  up  to  b  h:s/da,  up  to 
2,i0  da/yr. 

Environmental  Release/Disposal. 
Less  than  10  kjj/yr  air  and  water  with 
10-10.000  kg/yr  to  land.  Disposal  by 
incineration, 

P.M\83-U)8 

.^/;.'/)(/l.'(  /;.7VT,  Confidential. 

Chemical.  (G)  Polymer  of  fatty  acids 
with  a  substituted  alkanoic  acid, 
carbomonocyclic  acids,  polyols  and  a 
carbomonocyclic  anh\dride. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  3,5.0()0-4::o.O<K)  kg/yr. 

Toxicity  Data.  Nd  d.it.i  miI  milted. 


Exposure.  .Manufacture  and 
processing:  dermal  and  eye,  a  total  of 
162  workers,  up  to  6  hrs/da.  up  to  45  da/ 
yr. 

En  vironmental  Release /Disposal. 
Less  th,,;i  10  kg/yr  to  air  and  water  with 
10-1,000  kg/yr  to  land.  Disposal  by 
incineration,  landfill  or  sold  as  fuel. 

PMN  83-109 

Manufacturer.  Confidential. 

Chemical.  (G)  substituted  alkyl 
tnethacrylate. 

Use/Production.  (G)  Dispersive  use. 
Prod,  range:  1.000-30.000  kg/yr. 

Toxicity  Data.  Acute  oral:  >  2.0  ml/ 
kg;  Acute  dermal:  >2.0  ml/kg;  Irritation: 
Skin — Irritant.  Eye — Non-irritant: 
Inhalation:  Lt»-2.7;  Skin  sensitization: 
Sensory  irritant. 

Exposure.  Manufacture  and 
processing:  dermal  and  eye.  a  total  of 
192  workers,  up  to  6  hrs/da.  up  to  240 
da/yr. 

Environmental  Release/Disposal. 
Less  than  10  kg/yr  release  to  air  and 
water  with  100-1.000  kg/yr  to  land 
Disposal  by  incineration  and  landfill. 

PMN  83-110 

Manufacturer.  Confidential. 

Chemical.  (G)  Saturated  acid  diester. 

Use/Production.  Confidential.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  10.000 
mg/kg;  Acute  dermal:  >  1.930  mg/kg; 
Irritation:  Skin— 2.6/8/0.  Eye — O.O/llO.O; 
Ames  Test:  Negative:  Skin  sensitization: 
Negative. 

Exposure.  Manufacture,  processing, 
use  and  disposal;  dermal,  and  eye. 

En  vironmental  Release/Disposal. 
Less  than  10  kg/yr  released  to  air  with 
10-100  kg/yr  to  land.  Disposal  by 
biological  treatment  system, 
incineration  and  approved  landfill. 

PMN  83-1 11 

Manufacturer.  Confidential. 

Chemical.  (G)  Aromatic  acid  diester. 

Use/Production.  (G)  Industrial 
intermediate.  Prod,  range;  confidential. 

Toxicity  Data.  Acute  oral:  >  10,000 
mg/kg:  Acute  dermal;  >  2.100  mg/kg: 
Irritation:  Skin— 1.9/8.0.  Eye— O.O/llO.O: 
Ames  Test:  Negative;  Skin  sensitization: 
Weak  sensitizer. 

Exposure.  Manufacture,  processing, 
use  and  disposal;  dermal,  and  eye. 

En  vironmental  Release/Disposal. 
Less  than  10  kg/yr  released  to  air  and 
water  with  10-100  kg/yr  land.  Disposal 
by  biological  treatment  system, 
incineration  and  approved  landfill. 

PMN  83-112 

Importer.  American  Moechsl 
Corporation. 
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Chemical.  (G)  Hydroxy 
naphtlialenedisulfonic  acid,  disodium 
salt.  ({2-((sodium 

sulfooxyethyI)su!fonyl)phenyl)azo.  and 
dichlorotriazinylamino  subshtuted. 

Use/Import.  (S)  Dye  for  celluiosic 
fibers.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral;  2,850  mg/ 
kg;  Ames  Test:  Non-mutagenic. 

Exposure.  Confidential. 

En  vironmentai  Release/Disposal. 
Disposal  by  publicly  owned  treatment 
works  (POTVV). 

PMN  83-113 

Importer.  Confidential. 

Chemical.  (G)  Benzenesulfonic  acid,  4- 
(4-((4-substituted  2-sijlfophenyl]azo)  3- 
carboxy-5-hydro,xy-lH-pyrazol-l-\i)-.x. 
sodium  salt. 

Use/'Import.  (S)  Dye  for  cellulosir. 
fibers.  Import  range;  Confidential. 

Toxicity  Data.  Acute  oral;  >  5,000  mg/ 
kg;  Irritation:  Skin — Non-irritant,  Eye — 
Non-irntant;  .Ames  Test:  Non-mutagenic. 

Exposure.  Confidential. 

En  vironmentai  Release/ Disposal. 
Disposal  by  POTW. 

PM\  83-114  ' 

Importer.  Confidential. 

Chem.ical.  (G)  Naphthalenedisulfonic 
acid,  disodium  salt.  ((2-((sodium 
sulfooxyethyl)  =  sulfonyl)aryl)azQ,  and 
monochlorotriazinylmino, 
substituted,  =  copper  complex. 

Use/Import.  (S)  Dye  for  cellulosic 
fibers.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral;  >500  mg/ 
kg;  Irritation;  Skin — Non-irritant.  Eye — 
Non-irritant;  Ames  Test:  Non-mutagenic. 

Exposure.  Confidential. 

Environmental  Release/ Disposal. 
Disposal  by  incineration  and  approved 
landfill. 

PMS  83-115  I 

Importer.  Confidential. 

Chemical.  (G)  .Naphthalenedisulfonic 
acid,  disodium  salt,  ((2-((sodium 
sulfooxyethyl)su!fonyl)aryl)azo,  and 
monochlorotriazinyl  amino,  substituted, 
copper  complex. 

Use/Import.  (S)  Fiber  reactive  dye. 
Import  Range;  Confidential. 

Toxicity  Data.  Acute  oral;  >5.0  gm/ 
kg;  Irritation:  Skin — .Non-irntant.  Eye — 
Non-irritant;  Ames  Test:  Non-mut.igenic. 

Exposure.  Dermal,  a  total  of  12 
workers,  up  to  40  man-hrs/yr. 

En  vironmentai  Release/ Disposal 
Disposal  by  POTW  and  biological 
treatment  system.  i 

PMM  83-116  ' 

Importer.  Confidential. 
Chemical.  (G)  Ethanol.  2-arylsulfonyl, 
hydrogen  sulfate  ester. 

Use  Import.  (S)  Site-limited 


intermediate,  import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >5.0gm/ 
kg;  Irritation:  Skin — Non-irritant,  Eye — 
Mild;  Ames  Test:  Non-mutagenic. 

Exposure.  Dermal,  a  total  of  3 
workers,  up  to  45  man-hrs/yr. 

Environmental  Release/Disposal. 
Disposal  by  biological  treatment  system. 

PM.W  83-117 

Manufacturer.  Werner  G.  Smith.  Inc. 

Chemical.  (S)  Oxo  alcohols  (high 
boilers)-neopentyl  glycol  adipate  ester 

Use/Production.  (S)  Industrial  metal 
working  lubricant  additive.  Prod,  range: 
40,000  kg/yr  (min). 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture;  dermal,  a 
total  of  8  workers,  up  to  24  hrs/da,  up  to 
50  da/yr. 

En  vironmentai  Release/Disposal. 
Less  than  10  kg/yr  released  to  air,  water 
and  land.  Disposal  by  POTW. 

PMN  83-118 

Manufacturer.  Celanese  Specialty 

Resins  Company. 

Chemical.  (GJ  Polymeric 
polyamidoamine. 

Use/Production.  (S)  Industrial  coating. 
Prod,  range:  0-300,00(J  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing;  dermal,  a  total  of  8  workers, 
up  to  8  hrs/da.  up  to  80  da/yr. 

En  vironmentai  Release/Disposal. 
I.OOO-IO.OOO  kg/yr  released  to  water 
with  100-10,000  kg/yr  to  land.  Disposal 
by  POTW  and  landfill. 

PMN  83-119     , 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  from  a 
carbomonocyclic  anhydride  and 
substituted  alkanediols. 

Use/Production.  (G)  Open  use.  Prod, 
range:  0-8.000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture,  processing 
and  use:  dermal,  inhalation  and  eye,  a 
total  of  49  workers,  up  to  6  hrs/da,  up  to 
2.50  da/yr. 

En  vironmentai  Release/Disposal. 
Less  than  10  kg/yr  to  released  to  air  and 
water  with  100-10,000  kg/yr  to  land. 
Disposal  by  incineration. 

P.MN  83-120 

Manufacturer.  Martin  Marietta 
Corporation. 

Chemical.  (G)  Reaction  product  of 
isomeric  mixture  of 
dioxocarbopolycyclic  amine  with  sulfur. 

Use/Production.  (S|  Industrial  textile 
dye.  Prod,  range:  1.350-6,800  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture,  processing, 
use  and  disposal:  dermal,  a  total  of  23 
workers,  up  to  8  hrs/da.  up  to  240  da/yr. 


Environmental  Release/Disposal. 
Less  than  10  kg/yr  released  to  air  with 
10-100  kg/yr  to  water  and  land. 
Disposal  by  approved  landfill  and 
wastewater  treatment, 

PMN  83-121 

Importer.  American  Hoechst 
Corporation. 

Chemical.  (S)  Polymer  of: 
diethyleneglycol.  polyethleneglycol, 
dimethylterephthalate,  isophthalic  acid. 
5-sulfiosophthalic  acid,  dimethyl  ester 
sodium  salt. 

Use/Import.  (S)  Dye  levelling  agent. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  >  5,000  mg/ 
kg;  Irritation:  Skin— Slight.  Eye — Slight; 
Bacteria  toxicity:  >  1,000  mg/1;  Fish 
toxicity:  100  mg/1;  COD:  520  mg/Qi/g. 

Exposure.  Processing:  dermal,  a  total 
of  30  workers,  up  to  240  man-hrs/yr. 

En  vironmentai  Release/Disposal 
Disposal  by  POTW. 

PMN  83-122 

Manufacturer.  Confidential. 

Chemical.  [G]  Organic  sulfur 
compound. 

Use /Production.  (G)  Contained  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  Males-199 
mg/kg.  females — 149  mg/kg;  Acute 
dermal:  >2  g/kg;  Irritation;  Skin— None. 
Eye — irritant. 

Exposure.  Confidential. 

En  vironmentai  Release/Disposal. 
ConfidentiaL 

PMN  83-123 

Manufacturer.  Confidential. 

Chemical.  (S)  Poly(oxy(methyl-l.  2- 
ethanediyl)).    ,    ,    "-1,2.3- 
propanetriylris-(  -hydroxy-. polymer  with 
-hydro-hydroxypoly[oxy-(methyl-l,2- 
ethanediyl)]  and  l.l-methylenebisl4- 
isocyanato-benzene), 

Use/Production.  (G)  Open  use.  Prod. 
range;  100-6,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture,  processing, 
use  and  disposal:  a  total  of  35  workers, 
up  to  8  hrs/da.  up  to  250  da/yr. 

Environmental  Release/Disposal.  10- 
100  kg/yr  released  to  water.  Disposal  by 
incineration  and  approved  landfill. 

Dated;  November  12,  1982. 
Woodson  W.  Bercaw. 

.■\ctin^  Director,  ,Mana;.;ewf'nt  Support 
Division. 

|KR  Doi,   «J-  )1  V)H  Kilfd  n-IB-82.  8:  t.5  ,jml 
BILLING  CODE  g560-S0-M 
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IOPTS-59108;  TSH-FRL  No.  2248-3] 

S-Benzyl-N-Metheyldithiocarbamate; 
Premanufacture  Exemption 
Application 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5  (a)  or  (b)  of  the 
Toxic  Substances  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt,  are  discussed 
in  EPA's  revised  statement  of  interim 
policy  published  in  the  Federal  Register 
of  November  7.  1980  (45  PR  74378).  This 
notice,  issued  under  section  5(h)(6)  of 
TSCA,  announces  receipt  of  one 
application  for  an  exemption,  provides  a 
summary,  and  requests  comments  on  the 
appropriateness  of  granting  the 
exemption. 

DATE:  Written  comments  by  December 
6,  1982. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
'•IOPTS-59108]"  and  the  specific  TME 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793),  Office  of 
Pesticides  and  Toxic  Substances. 
Management  Support  Division, 
Environmental  Protection  Agency,  Rm. 
E-101,  401  M  Street,  SW,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Dull,  Chief,  Notice  Review 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm 
E-216.  401  M  Street,  SW,  Washington. 
DC  20460. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  inform,) tion 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  TME  received 
by  EPA.  The  complete  non-confidentiiil 
document  is  available  in  the  Public 
Reading  Room  E-107. 

TME  83-9 

Close  of  Review  Period.  December  22, 
1982. 

Manufacturer.  Phillips  Petroleum 
Ciimpany. 

Chemical.  (S)  S-benzyi-.\- 
methyldithiocarbamate, 

Use/Production.  (G)  Component  of  an 
industrial  product.  Prod,  range:  12 
mos.— 1000  lbs. 


Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal  and 
inhalation,  a  total  of  2  workers,  up  to  4 
hrs;  processing — a  total  of!  worker  up 
to  7  hrs. 

Environmental  Release  Disposal.  No 
data  submitted. 

Dated:  November  12,  1982. 
Woodson  W.  Bercaw, 

Acting  Director.  Management  Support 
Division. 

IFK  Dor   82-3-1.T6S  Filed  ll-lft-R2  «  45  Hm| 
BILUNG  CO0£  6S60-SO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Senior  Executive  Service  Performance 
Review  Board;  Members 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTION:  Listing  names  of  the  members  of 

the  Senior  Executive  Service 

Performance  Review  Board. 

date:  .November  10,  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joan  McDonald,  Director  of  Personnel. 

500  C  Street,  SW.,  Washington,  DC 

20472,  (202)  287-0440. 

The  names  of  the  members  of  the 
FEMA  Senior  Executive  Service 
Performance  Review  Board  established 
pursuant  to  5  U.S.C.  4314(c)  are: 

Members:  Joseph  A.  Moreland,  Robert 
C.  Goffus.  James  L.  Holton.  Paul  K. 
Krueger.  Gerald  S.  Martin. 

Alternates:  John  E.  Leo.  Jdck  \\  . 
McGraw,  David  .M.  Sparks,  Richard  R. 
Strother. 

Dated:  November  14,  1982. 
George  Jett, 
General  Counsel. 

IFRDoc.  82-.11713  F.litd  ll-19-M;8:45am| 
BILLING  CODE  6718-01-M 

FEDERAL  HOME  LOAN  BANK  BOARD 

[No.  AC-2001 

Bell  Savings  Association,  Belfon.  Tex.; 
Final  Action 

.Notice  is  hereby  given  that  on 
October  26.  1982.  the  General  Counsel  of 
the  Federal  Home  Loan  Bank  Board, 
("BMard"),  acting  pursuant  to  authority 
delegated  to  him  by  the  Board,  approved 
a  Post-Approval  Amendment  to  the 
mutual-to-stock  conversion  application 
of  Dell  Savings  Association.  Belton, 
Te\,is  ("Association").  The  application 
had  been  appr<ned  by  the  Board  by 
Resolution  No.  80-580.  dated  September 
5.  1980.  Copies  of  the  application  and  all 
amendments  thereto  are  available  for 
inspection  at  the  Secretariat  of  the 


Board.  1700  G  Street,  NW.,  Washington, 
DC.  20552,  and  at  the  Office  of  the 
Supervisory  Agent,  Federal  Home  Lodn 
Bank  of  Little  Rock,  1400  Tower 
Building.  Little  Rock.  Arkansas  72201. 

Dated:  November  4,  1982. 
J.  \.  Finn. 
Secn-tary. 

|FR  Doc.  82-31795  Filed  11-18-82.  MS  amj 
BILUNG  CODE  672(MI1-M 


[No.  AC-2031 

First  Federal  Savings  &  Loan 
Association  of  l^Follette.  Tenn.;  Final 
Action 

Notice  is  hereh\  given  that  on 
October  29.  1982,  the  General  Counsel  of 
the  Federal  Home  Loan  Bank  Board 
("Board")  acting  pursuant  to  authority 
delegated  to  him  by  the  Board,  approved 
Post-Approval  Amendment  Nn,  1  to  the 
mutual-to-stock  con\ersion  application 
of  First  Federal  Savings  and  Loan 
Association  of  LaFollette.  LaFollette, 
Tennessee  ("Association").  The 
application  had  been  approved  by  the 
Board  by  Resolution  No.  82-55.  January 
28,  1982.  Copies  of  the  application  and 
all  amendments  thereto  are  available  for 
inspection  at  the  Secretariat  of  the 
Board,  1700  G  Street,  N.W.,  Washington. 
D.C.  20552,  and  at  the  Office  of  the 
Supervisory  Agent,  Federal  Home  Loan 
Bank  of  Cincinnati.  2500  DuBois  Tower. 
Cincinnati.  Ohio  45201. 

Dated:  November  4. 1982. 
J.  J.  Finn. 

Secretary. 

|FR  Doc   82-31797  Filed  11-lft-B2;  MS  am) 
BILLING  coot  6-?'--C'   M 


fNo.  AC-2021 

First  Modern  Savings  &  Loan 

Association.  Greenville.  Tex.,  Final 
Action 

Notice  is  hereby  given  that  on 
October  29, 1982.  the  General  Counsel  of 
the  Federal  Home  Loan  Bank  Board 
("Board"),  acting  pursuant  to  authority 
delegated  to  him  by  the  Board,  approved 
a  Post-Approval  Amendment  to  the 
mutual-to-stock  conversion  application 
of  First  Modern  Savings  and  Loan 
Association,  Greenville.  Texas 
("Association"),  and  an  amendment  to 
Board  Resolution  No.  80-^37.  dated  July 
9, 1980,  pursuant  to  which  the  Board 
approved  the  mutual-to-stock 
conversion  application  of  the 
Association.  Copies  of  the  application 
and  all  amendments  thereto  are 
available  for  inspection  at  the 
Secretariat  of  the  Board,  1700  G  Street. 
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N.W..  Washington.  D.C.  20552.  and  at 
the  Office  of  the  Supervisory  Agent, 
Federal  Home  Loan  Bank  of  Little  Rock. 
1400  Tower  Building.  Little  Rock, 
Arkansas  72201. 

Dated:  November  4.  1982. 
I.  ].  Finn, 

Secretary. 

|FR  Dot  82-31-qa  Filed  n-t»-82T  8:45  jmi 

BILLING  COOC  67JO-01-I1I 


[No.  AC-2011  I 

Resource  Savings  Association 
Denison,  Tex.;  Final  Action 

Notice  \s  hereby  given  that  on 
October  26, 1982,  the  General  Counsel  of 
the  Federal  Home  Loan  Bank  Board 
("Board"),  acting  pursuant  to  authority 
delegated  to  him  by  the  Board,  approved 
a  Post-Approval  Amendment  to  the 
mutual-to-stock  conversion  application 
of  Resource  Savings  Association, 
Denison.  Texas  ("Association").  The 
application  had  been  approved  by  the 
Board  by  Resolution  No.  80-518,  dated 
August  15, 1980.  Copies  of  the 
application  and  all  amendments  thereto 
are  available  for  inspection  at  the 
Secretariat  of  the  Board.  1700  G  Street, 
NW.,  Washington,  D.C.  20552,  and  at  the 
Office  of  the  Supervisory  Agent,  Federal 
Home  Loan  Bank  of  Little  Rock,  1400 
Tower  Building.  Little  Rock.  Arkansas 
72201. 

Dated:  November  4.  1982, 
].  ].  Finn. 

Secretary. 

[FH  Dor   /f2-,ll-t)«P,l..iin-I8-«2:«-45ainl 
BILUNG  C00£  (720-01-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

November  15,  1982. 

Background:  When  executive 
departments  and  independent  agencies 
propose  public  use  forms,  reporting,  or 
recordkeeping  requirements,  the  Office 
of  Management  and  Budget  (0MB) 
reviews  and  acts  on  those  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35).  Departments  and 
agencies  use  a  number  of  techniques  to 
consult  with  the  public  on  significant 
reporting  requirements  before  seeking 
O.MB  approval.  OMB  in  carrying  out  its 
responsibilities  under  the  act  also 
considers  comments  on  the  forms  and 
recordkeeping  requirements  that  will 
affect  the  public.  Reporting  or 
recordkeeping  requirements  that  appear 
to  raise  no  significant  issues  are 
approved  promptly.  OMB's  usual 
practice  is  not  to  take  any  action  on 


proposed  reporting  requirements  until  at 
least  ten  working  days  after  notice  in 
the  Federal  Register,  but  occasionally 
the  public  interest  requires  more  rapid 
action. 

Li.st  of  Forms  Under  Review: 
Immediately  following  the  submission  of 
a  request  by  the  Federal  Reserve  for 
OMB  approval  of  a  reporting  or 
recordkeeping  requirement,  a 
de.scnption  of  the  report  is  published  in 
the  Federal  Register.  This  information 
contains  the  name  and  telephone 
number  of  the  Federal  Reserve  Board 
clearance  officer  (from  whom  a  copy  of 
the  form  and  suporting  documents  is 
dvailablel.  The  entries  are  grouped  by 
type  of  submission — i,e  ,  new  forms, 
revisions,  extensions  (burden  change), 
extensions  (no  change),  and 
reinstatements. 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  the  Federal  Reserve  Board 
clearance  officer  whose  name,  address, 
and  telephone  number  appears  below. 
The  agency  clearance  officer  will  send 
you  a  copy  of  the  proposed  form,  the 
request  for  clearance  (SF  83),  supporting 
statement,  instructions,  transmittal 
letters,  and  other  documents  that  are 
submitted  to  OMB  for  review. 

For  further  information  contact: 
Federal  Reserve  Board  Clearance 
Officer — Cynthia  Glassman — Division 
of  Research  and  Statistics.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  D.C.  20551  (202- 
452-3829) 
OMB  Reviewer — Richard  Sheppard — 
Offic:e  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office 
Building.  Room  3208.  Washington. 
D  C.  20503  (202-395-6880) 

Request  for  Extension  Without  Revision 

1,  Report  title:  Country  Exposure  Report 
Agency  form  number:  FFIEC  009 
Frequency;  Semiannual 
Reporters;  Member  banks  and  bank 

holding  companies 
SIC  Code:  602  pt,  671  pt. 
Small  businesses  are  not  affected. 
General  description  of  report: 

Respondent's  obligation  to  reply  is 
mandatory  (12  U.SC.  248(a)  and 
1844(c));  a  pledge  of  confidentiality  is 
promised  (5  U.S.C.  552(b)(8]). 
This  report  collects  information  on 
international  claims  of  U.S.  bank 
holding  companies  for  supervisory  and 
analytical  purposes.  This  information  is 
also  used  to  analyze  the  country 
exposure  of  banks  in  order  to  determine 
the  degree  of  risk  in  their  portfolios  and 
the  possible  impact  on  U.S.  banks  of  any 
adverse  developments  in  particular 
countries. 


Request  for  Extension  With  Revision 

1.  Report  title:  Survey  of  Selected 
Transaction  Accounts 

Agency  form  number  PR  2071a 

Frequency:  Quarterly 

Reporters:  Sample  of  insured 
commercial  banks  that  offer  ATS  and 
NOW  accounts 

SIC  Code:  602 

Small  businesses  are  affected. 

General  description  of  report: 
Respondent's  obligation  to  reply  is 
voluntary;  a  pledge  of  confidentiality 
is  promised  (5  U.S.C.  (b)(4)  and  (b)(8)). 
This  report  provides  information 

about  NOW  and  ATS  accounts  that  is 

essential  for  monitoring  their  expansion. 

Such  information  is  critical  to 

interpreting  shifts  in,  and  setting  growth 

targets  for,  the  monetary  aggregates. 

Request  for  Extension  Without  Revision 

2.  Report  title:  Application(s)  for 
approval  to  become  a  bank  holding 
company  and  if  applicable  for  prior 
approval  of  nonbanking  acquisition/ 
retention 

Agency  form  number:  PR  Y-1,  FR  Y-lf 
Frequency:  On  occasion 
Reporters:  Corporations,  partnerships, 
and  certain  trusts  and  associations 
seeking  to  become  bank  holding 
companies  by  acquisition  of  one  or 
more  banks 
SIC  Code:  671 

Small  businesses  are  affected. 
General  description  of  report: 
Respondent's  obligation  to  reply  is 
required  to  obtain  or  retain  benefit;  a 
pledge  of  confidentiality  is  not  made. 
Application  form  that  presents 
financial/managerial,  competitive,  and 
convenience  and  needs/public  benefits 
considerations  related  to  a  proposal  to 
form  a  bank  holding  company.  Also 
contains  details  of  the  proposed 
transaction.  Information  is  used  in  the 
determination  as  to  whether  the 
proposal  should  be  approved  under 
relevant  statutory  standards.  If 
applicable,  also  covers  proposal  to 
engage  in  nonbanking  activities. 

3.  Report  title:  Application  for  prior 
approval  of  the  acquisition  of  bank 
shares  by  a  bank  holding  company 

Agency  form  number:  FR  Y-2 

Frequency;  On  occasion 

Reporters:  Bank  holding  companies 

SIC  Code:  671 

Small  businesses  are  affected. 

General  description  of  report: 

Respondent's  obligation  to  reply  is 
required  to  obtain  or  retain  benefits:  a 
pledge  of  confidentiality  is  not  made. 
Application  form  that  presents 

financial/managerial,  competitive,  and 


LIMI 
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convenience  and  needs  considerations 
related  to  a  proposal  by  a  bank  holding 
company  to  acquire  additional  bank(s). 
Also  contains  details  of  the  proposed 
transaction.  Information  is  used  in  the 
determination  as  to  whether  the 
proposal  should  be  approved  under 
relevant  statutory  standards.  Form  is 
also  used  for  acquisition  of  a  bank 
holding  company  or  the  retention  of  d 
bank. 

4.  Report  title:  Application  fur  approval 
of  acquisition/retention  of 
nonbanking  activity  by  a  hank  holdmg 
company 
Agency  form  number:  FH  Y— 1 
Frequency:  On  occasion 
Reporters:  Bank  holding  conipiimes 
SIC  Code:  671 

Small  businesses  are  affected. 
General  description  of  report. 

Respondent's  obligation  tu  reply  is 
required  to  obtain  or  retain  benefit;  a 
pledge  of  confidentiality  is  not  made 
Application  form  that  presents 
financial/managerial,  competitive,  and 
public  benefits  considerations  related  to 
a  proposal  by  a  bank  holding  company 
to  acquire  or  retain  nonbanking 
activities.  Also  contains  details  of  the 
proposed  transaction.  Information  is 
used  in  the  determination  as  to  whether 
the  proposal  should  be  approved  under 
relevant  statutory  standards. 

Board  of  Governors  of  the  Kedt>r:il  Rfser\' 
Syslfm,  November  15.  1982, 
James  McAfee. 

\ssn(  iatp  Secretary  of  the  Board. 

IR  Dui    B.;-3r(*firilpd  ll-15-«2:ft45aiii| 
BILLING  CODE  6210-01-M 


Agency  Forms  Under  Review 

\()V('m!)er  15.  1982, 

Bac:kground:  When  executive 
departments  and  independent  agencies 
propose  public  use  forms,  reporting,  or 
recordkeeping  requirements,  the  Office 
of  Management  and  Budget  (OMB) 
reviews  and  acts  on  those  requirements 
under  the  Paperwork  Reduction  .'\ct  [44 
LI.S.C.  Chapter  35).  Departments  and 
agencies  use  a  number  of  techniques  to 
consult  with  the  public  on  significant 
reporting  requirements  before  seeking 
OMB  approval.  OMB  in  carrying  out  its 
responsibilities  under  the  act  also 
considers  comments  on  the  forms  and 
recordkeeping  requirements  thai  will 
affect  the  public.  Reporting  or 
recordkeeping  requirements  thai  appear 
to  raise  no  significant  issues  are 
approved  promptly.  OMBs  usual 
practice  is  not  to  take  any  action  on 
proposed  reporting  requirements  until  a  I 
ieast  ten  working  days  after  notice  in 
the  Federal  Register,  but  occasionally 


the  public  interest  requires  more  rapid 
action. 

List  of  Forms  Under  Review: 
Immediately  following  the  submission  of 
a  request  by  the  Federal  Reserve  for 
OMB  approval  of  a  reporting  or 
recordkeeping  requirement,  a 
description  of  the  report  is  published  in 
the  Federal  Register.  This  information 
contains  the  name  and  telephone 
nember  of  the  Federal  Reserve  Board 
clearance  officer  (from  whom  a  copy  ot 
the  form  and  supporting  documents  is 
a\'ailable).  The  entries  are  grouped  by 
type  of  submission — i  e..  new  forms, 
revisions,  extensions  (burden  change), 
extensions  (no  change),  and 
reinstatements. 

Copies  of  the  proposed  forms  and 
supporting  documents  m.ay  be  obtained 
from  the  Federal  Reserve  Board 
cl(!arance  officer  whose  name,  address, 
and  telephone  number  appears  below. 
The  agency  clearance  officer  will  send 
V  ou  a  copy  of  the  proposed  form,  the 
request  for  clearance  (SF  83),  supporting 
statement,  instructions,  transmittal 
letters,  and  other  documents  that  are 
submitted  to  OMB  for  review 

For  F'urther  Information  Contact: 
Federal  Reserve  Board  Clearance 
Officer — Cynthia  Classman — Division 
of  Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Re.serve 
S\stem,  Washington,  D.C.  20551  (202- 
4r)2-:!829) 
OMB  Reviewer — Richard  Sheppard — 
Office  of  Information  and  Regulatory 
.Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building.  Room  3208.  Washington. 
DC.  20503  (202-395-t,)bB0) 

Request  for  Extension  With  Revision 

1,  Report  title:  Domestic  Finance 
Company  Reports  of  Assets  and 
l.idbililies  .'\gpncy  form  number:  PR 
2248,  2248a 

Frequency:  Monthly 

Repoi  ters:  Consumer  and  business 
finance  comp:inies 

SIC  Code:  614,  615 

Small  businesses  are  affected. 

General  description  of  report: 

Respondents  obligation  to  respond  is 
voluntary  (12  US  C.  J  248(a)  and 
§  24fl(i);  a  pledge  of  confidentiality  is 
promised  (5  U.S.C.  552(b)(4)  and 
|b)(8)). 

These  reports  collect  information  on 
major  categories  of  consumer  and 
business  credit  extended  and  held  by 
finance  companies  and  on  maj(jr  shorl- 
teim  liabilities  outstanding.  They  are 
used  by  the  Federal  Reserve  to  analyze 
the  possible  strengths  and  weaknesses 
of  demands  for,  as  well  as  the 
availability  of  credit.  In  addition,  these 


data  are  u-sed  for  monetary  policy 
purposes. 

Board  of  Clovernors  of  the  Federal  Reserve 

System.  Novemtier  15.  1982. 

lames  McAfee. 

Aftsociate  Secrvtar}'  of  the  Board 
1K!).(  n:  :»i-n- Killed  11-18-81 B-4S  ami 
BILUNG  CODE  6210-01-M 


Bancshares  of  Camden,  Inc.,  et  al.; 
Formation  of  Bank  Holding  Companies 

I'he  cornpcinu's  hsted  m  this  nolle* 
have  applied  for  the  Board's  approval 
under  section  3(a)(lJ  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1842(a)(1))  to  become  bank  holding 
companies  by  acquiring  voting  shares 
and/or  assets  of  a  bank.  The  factors  that 
are  considered  in  acting  on  the 
applications  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

Each  application  may  be  inspected  al 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  With  respect  to 
each  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  that  application. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing, 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Delmar  P.  Weisz,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Bancshares  of  Camden,  Inc.. 
Camden,  Tennessee;  to  become  a  bank 
holding  company  by  acquiring  al  least 
80  percent  of  the  voting  shares  of  Bank 
of  Camden.  Camden.  Tennessee. 
Comments  on  this  application  must  be 
received  not  later  than  December  8. 
1982. 

B.  Federal  Reserve  Bank  of  Ilallas 
(Anthony  J.  Montelaro.  Vice  President) 
400  South  Akard  Street,  Dallas.  Texas 
75222: 

1.  Athena  Bancshares  Corporation, 
Pampa.  Texas;  to  become  a  bank 
holding  company  by  acquiring  at  least 
80  percent  of  the  voting  shares  of  Pampa 
Bancshares.  Inc.,  Pampa,  Texas,  and 
thus  to  directly  control  Citizens  Bank 
and  Trust  Company,  Pampa,  Texas. 
Comments  on  this  application  must  be 
received  not  later  than  December  10. 
1982. 

2.  Brownsville  Bancshares.  Inc.. 
Brownsville.  Texas;  to  become  a  bank 
holding  company  by  acquiring  KX) 
percent  of  the  voting  shares  of 
Brownsville  National  Bank.  Brownsville, 
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Texas.  Comments  on  this  application 
must  be  received  not  later  than 
December  10,  1982. 

3.  Kermit  State  Bancshares.  Inc., 
Kermit,  Texas;  to  become  a  bank 
holding  company  by  acquiring  81.75 
percent  of  the  voting  shares  of  Kermit 
State  Bank.  Kermit,  Texas.  Comments 
on  this  application  must  be  received  not 
later  than  December  10,  1982. 

C.  Board  of  Governors  of  the  Federal 
Reserve  System  (William  W.  Wiles. 
Secretary)  Washington.  D.C.  20551: 

1.  Lakeside  Bancshares.  Inc.. 
Rockwall,  Texas:  to  become  a  bank 
holding  company  by  acquiring  80 
percent  or  more  of  the  voting  shares  of 
Lakeside  National  Bank,  Rockwall, 
Texas.  This  application  may  be 
inspected  at  the  offices  of  the  Board  of 
Governors  of  the  Federal  Reserve  Bank 
of  Dallas.  Comments  on  this  application 
must  be  received  not  later  than 
December  10. 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  It.  1982,  . 

(ames  McAfee, 
Associate  Secretary  of  the  Board. 

IFB  Doc,  8;-JT'>»  P  led  ll-18-iS2:  8:45  am) 
BILLING  COOE  6210-O1-M 


Citizens  Bancorporation,  Inc.,  et  at.; 
Formation  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S,C 
1842(a)(1))  to  become  bank  holding 
companies  by  acquiring  voting  shares 
and/or  assets  of  a  bank.  The  factors  that 
are  considered  in  acting  on  the 
applications  are  set  forth  in  section  3(c) 
of  the  Act  (12U.S.C.  1842(c]). 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Fedeal  Reserve  Bank  indicated  for 
that  application.  With  respect  to  each 
application,  interested  persons  may 
express  their  views  in  writing  to  the 
address  indicated  for  that  application. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing. 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Citizens  Bancorporation.  Inc.. 
Plaquemine,  Louisiana;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Citizens 
Bank  &  Trust  Co  .  Plaquemine, 


Louisiana.  Comments  on  this  application 
ust  be  received  not  later  than  December 
13,  1982. 

2.  Hancock  Bancorp.  Inc..  Sneedville. 
Tennessee:  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  Citizens  Bank  of 
Sneedville,  Sneedville,  Tennessee. 
Comments  on  this  application  must  be 
received  not  later  than  December  13. 
1982. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Donnelly  Bancshares.  Inc.. 
Donnelly,  Minnesota;  to  become  a  bank 
holding  company  by  acquiring  91.9 
percent  of  the  voting  shares  of  Farmers 
and  Merchants  State  Bank  of  Donnelly. 
Donnelly,  Minnesota.  Comments  on  this 
application  must  be  received  not  later 
than  December  13,  1982. 

2.  Vernon  Center  Bancshares,  Inc., 
Vernon  Center,  Minnesota:  to  become  a 
bank  holding  company  by  acquiring  89.6 
percent  of  the  voting  shares  of  state 
Bank  of  Vernon  Center,  Vernon  Center, 
Minnesota.  Comments  on  this 
application  m.ust  be  received  not  later 
than  December  13,  1982. 

Board  of  Governors  of  the  Federal  Reserve 
System.  .November  15. 1982. 
lames  McAfee, 
Associate  Secretary  of  the  Board. 

[VR  V.'.c  K-)V68  Filed  11-18-82;  8:45  am) 
BILLING  COOE  (210-01-M 


First  State  Agency  of  Stewart,  Inc.; 
Formation  of  Bank  Holding  Company 

First  State  Agency  of  Stewart.  Inc, 
Stewart,  Minnesota,  has  applied  for  the 
Board's  approval  under  section  3(a)(1)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(l|)  to  become  a  bank 
holding  company  by  acquiring  89.2 
percent  or  more  of  the  voting  shares  of 
The  First  Bank  of  Minnesota.  Stewart. 
.Minnesota.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

First  State  Agency  of  Stewart,  Inc., 
Stewart.  Minnesota,  has  also  applied. 
pursuant  to  section  4(c)(81  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.4(b)12)  of  the 
Board's  Regulation  Y  (12  CFR 
225,4(bl(2)).  for  permission  to  continue 
to  engage  directly  in  general  insurance 
activities  in  a  town  of  less  than  5,000 
population.  These  activities  would  be 
performed  from  offices  of  Applicant  in 
Stewart,  Minnesota,  and  the  geographic 
area  to  be  served  is  Stewart.  Minnesota, 
and  the  surrounding  local  community. 
Such  activities  have  been  specified  by 


the  Board  in  §  225.4(a)  of  Regulation  Y 
as  permissible  for  bank  holding 
companies,  subject  to  Board  approval  of 
individual  proposals  in  accordance  with 
the  procedures  of  §  225.4(b). 

Interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices." 

Any  request  for  a  hearing  on  this 
question  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of 
Minneapolis. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  the  Reserve  Bank  not  later 
than  December  10.  1982. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  15.  1982. 
lames  McAfee, 

Associate  Secretary  of  the  Board. 

|KR  Doc,  82-3I'tt5  Filed  11-18-82;  845  am| 
BILLING  CODE  621CM)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  820-0281] 

Guidelines  for  Reinstating  the 
Eligibility  of  Clinical  Investigators  To 
Receive  Investigational  Articles; 
Availability 

agency:  Food  and  Drug  Administration 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  guidelines  entitled. 
"Procedures  for  Reinstating  the 
Eligibility  of  Disqualified  Clincal 
Investigators  to  Receive  Investigational 
Articles."  The  guidelines  describe  the 
procedure  that  will  be  followed  by  FDA 
whenever  a  clinical  investigator  who 
has  been  disqualified  for  violations  of 
FDA  regulations  seeks  to  have  the 
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agency  restore  his  or  her  eligibihly  to 
receive  investigational  articles. 
ADDRESSES:  The  guidelines  are 
available  for  public  examination  at,  and 
written  comments  may  be  submitted  to, 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857.  A  single  copy  of  the  guidelines 
may  be  obtained  from  the  Associate 
Commissioner  for  Health  Affairs  (HFY- 
1)  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  A.  Weixel.  Office  of  Health 
Affairs  (HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301^43-1382. 
SUPPLEMENTARY  INFORMATION:  Under 
FDA's  regulations  governing 
investigational  use  of  human  and 
veterinary  new  drugs  and 
investigational  intraocular  lenses  (21 
CFR  Parts  312.  511,  and  813),  a  clinical 
investigator  who  has  been  determined  to 
be  ineligible  to  receive  investigational 
articles  may  be  reinstated  as  eligible 
provided  the  Commissioner  of  Food  and 
Drugs  determines  that  the  invesligatoi 
has  presented  adequate  assurance  that 
he  or  she  will  employ  such  articles 
solely  in  compliance  with  the  exemption 
regulations  for  investigational  use 
articles. 

The  agency  has  developed  guidelines 
that  it  will  use  to  process  and  evaluate 
II  quests  from  disqualified  clinica] 
in\  estigators  who  wish  to  be  so 
reinstated.  Tlie  guidelines.  "Procedures 
for  Reinstating  the  Eligibility  of 
Disqualified  Clinical  investigators  to 
Receive  Investigational  Articles."  are 
intended  to  provide  disqualified 
investigators  with  sufficient  infornuition 
to  determine  what  will  be  required  of 
them  and  how  to  begin  the  proc:ess  of 
requesting  reinstatement. 

A  copy  of  the  guidelines  is  available 
for  public  examination  between  9  atn 
and  4  p.m.,  Monday  through  Friday,  in 
the  Dockets  Management  Branch  (IIF.A- 
305).  Food  and  Drug  Administratuan 
(address  above).  Written  request  for 
single  copies  of  the  guidelines  may  be 
sent  to  the  Associate  Commissioner  for 
Health  Affairs  (HFY-1).  Food  and  Drujj 
.Administration  (address  ahoxe). 

Interested  persons  may  submit  written 
cainmcnts  on  the  guidelines  !(j  the 
Dockets  Management  Branch  (address 
abo\e].  Comments  will  be  considered  in 
determining  whether  future  amendments 
to.  or  revisions  of.  the  guidelines  are 
warranted.  At  some  time  in  the  future. 
FDA  may  decide  to  incorporate  the 
guidelines  in  appropriate  parts  of  21 
CFR  Comments  should  be  in  two 
copies,  except  that  individuals  m.iy 


submit  single  copies  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  ol  this  document.  Received 
comments  will  be  incorporated  into  the 
public  file  on  the  guidelines  and  may  be 
seen  in  the  Dockets  Management 
Branch,  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

DiitfH:  .N'ovcmher  10,  19H2 
Mark  Novitch, 
A  ( !ir\:  ComniissiQner  of  Food  and  Drugs. 

itkO.H  d.;   li-ii  l^Ttni  n   WMi:i&45jm| 
BILLING  CODE  416tM)1-M 


IDocketNo.  82W-03451 

Orange  Medical  Instruments,  Inc.; 
Premarket  Approval  of  Conjunctival 
Oxygen  Monitor 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  for 
premarket  approval  under  the  Medical 
Device  Amendments  of  1976  of  the 
Conjunctival  Oxygen  Monitor  sponsored 
by  Orange  Medical  Instruments,  Inc.. 
Costa  Mesa,  CA.  After  reviewing  the 
recommendation  of  the  Anesthesiology 
De\  ice  Section  of  the  Resfiiratory  and 
Nervous  System  Devices  Panel,  FDA 
notified  the  sponsor  that  the  application 
was  approved  because  the  device  had 
been  shown  to  be  safe  and  effective  for 
use  on  patients  over  the  age  of  12_j'ears 
as  recommended  in  the  submitted 
labeling, 

DATE:  Petitions  for  administrative 

review  by  December  20.  1982. 
ADDRESS:  Requests  for  copies  of  the 
summary  of  safety  and  effectiveness 

data  and  petitions  for  administrative 
re\  iew  may  be  sent  to  the  Dockets 
M.inaj^pment  Branc;h  (HFA-,305).  Food 
and  Drug  .Administration.  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  208.57. 
FOR  FURTHER  INFORMATION  CONTACT. 
Chtirles  H.  Kyper,  National  Center  for 
Devices  and  Radiological  Health  (HFK- 
402).  Food  and  Drug  Administration, 
8757  Georgia  Ave.,  Silver  Spring.  MD 
20910.  3m-42"-"445. 

SUPPLEMENTARY  INFORMATION:  On  April 
Ifi.  1982,  Orange  Medical  Instruments, 
Inc.,  Costa  Mesa,  CA,  submitted  to  FDA 
an  application  for  premarket  approval  of 
the  Conjunctival  Oxjgen  Monitor,  a 
monitor  for  measuring  oxygen  tension  at 
the  palpebral  conjunctiva  (the 
membrane  that  lines  the  eyelids)  of  the 
right  eye  of  patients  over  12  years  of 
age.  The  application  was  reviewed  by 
the  Anesthesiology  Device  Section  of 
the  Respiratory  and  Nervous  System 


Devices  Panel,  an  FDA  advisory 
(  ommittee.  which  recommended 
approval  of  the  application.  On  October 
27,  1982.  FD.A  approved  the  .ipplication 
by  a  letter  to  the  sponsor  from  the 
Associate  Director  for  Device 
Evaluation  of  the  Office  of  Medical 
Devices. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  FDA's 
approval  is  based  is  on  Tile  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  upon  request 
from  that  office.  A  copy  of  ail  approved 
final  labeling  is  available  for  public 
inspection  at  the  Office  of  Medical 
Devices.  Contact  Charles  H.  Kyper 
(HFK-402),  address  above.  Requests 
should  be  identified  with  the  name  of 
the  device  and  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document. 

Opi)ortunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
36Ge(d)(3))  authorizes  any  interested 
person  to  petition  under  section  515(g)  of 
the  act  (21  U.S.C.  360e(g))  for 
administrative  review  of  FDA's  decision 
to  approve  this  apphcation.  A  petitioner 
may  request  either  a  formal  hearing 
under  Part  12  (21  CFR  Part  12)  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  of  FDA's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  of  FDA 
action  under  §  10.33(b)  (21  CFR  10.33(b)). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
rr\aterial  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  lo 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  the  review  to 
be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  review  will  occur,  and 
other  details. 

Petitioner  may.  at  any  time  on" or 
before  December  20. 1982,  file  with  the 
Dockets  Management  Branch  (address 
above)  four  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
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seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

Dated:  .November  15.  1982. 
William  F.  Randolph.  | 

Actj.ng  Associate  Commissioner  for 
Regulatory  A  ffairs. 

[FH  Doc  &2-31'W  Filed  11-18-82:  8;45  ami 
BILLING  CODE  4190-01-M 


[Docket  No.  82M-03401 

Premarket  Approval  of  Bausch  &  Lomb 
Optics  Center's  Bausch  &  Lomb- 
Sensitlve  Eyes™  Saline  Solution 

agency:  Food  and  Drug  Administration. 
action:  Notice^ 

summary:  The  Food  and  Drug 
Administration  (FD.\]  is  announcing 
approval  of  the  application  for 
premarket  approval  under  the  Medical 
Device  amendments  of  1976  of  the 
Bausch  &  Lomb'  Sensitive  Eyes'^'^  Saline 
Solution  sponsored  by  Bausch  &  Lomb 
Optics  Center.  Rochester,  NY.  .After 
reviewing  the  recommendation  of  the 
Ophthalmic  Device  Section  of  the 
Ophthalmici  Ear.  N'ose.  and  Throati  and 
Dental  Devices  Panel,  FD.A  notified  the 
sponsor  that  the  application  was 
approved  because  the  device  had  been 
shown  to  be  safe  and  effective  for  use  as 
recommended  in  the  submitted  labeling. 
date:  Petitions  for  administrative 
review  by  December  20.  1982. 
ADDRESS:  Requests  for  copies  of  the 
summary  of  safety  and  effectiveness 
data  ami  petitions  for  administrative 
review  may  be  sent  to  the  Dockets 
Management  Branch  (HF.A-aOS).  Fond 
and  Drug  Administration,  Rm.  4-62.  5600 
Fishers  Lane,  Rockville,  MD  20857, 

FOR  FURTHER  INFORMATION  CONTACT. 

Charles  Kyper,  National  Center  for 
Devices  and  Radiological  Health  [HFK- 
402),  Food  and  Drug  Administration. 
8757  Georgia  .^ve.,  Silver  Spring.  MD 
20910,  301-427-7445. 

SUPPLEMENTARY  INFORMATION:  On  July 
30, 1981,  Bausch  &  Lomb  Opdcs  Center. 
Rochester,  NY,  submitted  to  FDA  an 
application  for  premarket  approval  of 
the  Bausch  &  Lomb'  Sensitive  Eyes™ 
Saline  Solution  for  use  in  the  rinsing. 
heat  disinfection,  and  storage  of  all  soft 
(hydrophilic)  contact  lenses.  The 
application  was  reviewed  by  the 
Ophthalmic  Device  Section  of  the 
Ophthalmici  Ear.  Nose,  and  Throati  and 
Dental  Devices  Panel,  an  FDA  advisory 
committee,  which  recommended 
approval  of  the  application.  On  October 
28,  1982,  FDA  approved  the  application 
by  a  letter  to  the  sponsor  from  the 
Associate  Director  for  Device 
Evaluation  of  the  Office  of  Medical 
Devices. 


Before  enactment  of  the  Medical 
Device  Amendments  of  1976  (the 
amendments)  (Pub.  L.  94-925.  90  Stat. 
539-583).  soft  contact  lens  solutions 
were  regulated  as  new  drugs.  Because 
the  amendments  broadened  the 
definition  of  the  term  "device"  in  section 
201(h)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.SC.  321(h)). 
soft  contact  lens  solutions  are  now 
regulated  as  Class  III  devices 
(premarket  approval).  As  FDA 
explained  in  a  notice  published  in  the 
Federal  Register  of  December  16,  1977 
(42  FR  63472).  the  amendments  provide 
transitional  provisions  to  ensure 
continuation  of  premarket  approval 
requirements  for  Class  111  devices 
formerly  regulated  as  new  drugs. 
Furthermore,  FD.'\  requires,  as  a 
condition  to  approval,  that  sponsors  of 
applications  for  premarket  approval  of 
soft  contact  lenses  or  solutions  comply 
with  the  records  and  reports  provisions 
of  Subpart  D  of  Part  310  (21  CFR  Part 
310)  until  these  provisions  are  replaced 
by  similar  requirements  under  the 
amendments. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  FDA's 
approval  is  based  is  on  file  with  the 
Dockets  Management  Branch  (address 
above)  and  is  available  upon  request 
from  that  office.  A  copy  of  all  approval 
final  labeling  is  available  for  public 
inspection  at  the  Office  of  Medical 
Devices.  Contact  Charles  Kyper  (HFK- 
402),  address  above.  Requests  should  be 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

The  labeling  of  the  Bausch  &  LombT4t 
Sensitives  Eyes™  Saline  Solution  states 
that  the  solution  is  designed  for  use  in 
the  rinsing,  heat  disinfectmg  and  storage 
of  all  soft  (hydrophilic)  contact  lenses. 
Sponsors  of  any  soft  (hydrophilic) 
contact  lenses  that  have  been  approved 
for  marketing  are  advised  that  whenever 
FD.-X  publishes  a  notice  in  the  Federal 
Register  of  the  agency's  approval  of  a 
new  solution  for  use  with  an  approved 
soft  contact  lens,  the  sponsor  of  each 
lens  shall  correct  its  labeling  to  refer  to 
the  new  solution  at  the  next  printing  or 
at  such  other  time  as  FD.-\  prescribes  by 
letter  to  the  sponsor,  A  sponsor  who 
fails  to  update  the  restrictive  labeling 
may  violate  the  misbranding  provisions 
of  s'ection  502  of  the  act  [21  U.S.C.  352) 
as  well  as  the  Federal  Trade 
Commission  Act  (15  U.S.C.  41-58),  as 
amended  by  the  Magnuson-Moss 
Warranty-Federal  Trade  Commission 
Improvement  Act  (Pub,  L.  93-637). 
Furthermore,  failure  to  update  the 
restrictive  labeling  to  refer  to  new 
solutions  that  may  be  used  with  an 


approved  lens  may  be  grounds  for 
withdrawing  approval  of  the  application 
for  the  lens,  under  section  515(e)(1)(F)  of 
the  act  (21  U.S.C.  360e(e)(l)(F)). 


Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  36Ge(g)).  for 
administrative  review  of  FDA's  decision 
to  approve  this  application.  A  petitioner 
may  request  either  a  formal  hearing 
under  Part  12  (21  CFR  Part  12)  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  FDA's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  of  FDA 
action  under  §  10.33(b)  (21  CFR  10.33(b)). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issues 
to  be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  or  on 
before  December  20, 1982,  file  with  the 
Dockets  Management  Branch  (address 
above)  four  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  November  10.  1982. 

William  F.  Randolph, 

Acting  Assoc  iate  Commissioner  for 
Regulatory  Affairs. 

IFF  Doc.  82-JT'12  Flpd  Il-l8-a2;  8  45  dn>l 
BILLINQ  CODE  41SO-01-M 


National  Institutes  of  Health 

National  Eye  Institute;  Board  of 
Scientific  Counselors;  Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National  Eye 
Institute,  December  6  and  7, 1982, 
Building  31,  Room  6A-35,  National 
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Institutes  of  Health,  Bethesda, 
Maryland. 

This  meeting  will  be  open  to  the 
public  on  December  6  from  8:30  a.m. 
until  approximately  4:00  p.m.  for  general 
remarks  by  the  Institute's  Scientific 
Director  on  matters  concerning  the 
intramural  programs  of  the  National  Eye 
Institute.  Attendance  by  the  public  will 
he  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(6),  Title  5,  U.S. 
Code  and  section  10(d)  of  Pub.  L.  92-463, 
the  meeting  will  be  closed  to  the  public 
on  December  6  from  appro.ximately  4:00 
p.m.  until  adjournment  on  December  7 
for  review,  discussion,  and  evaluation  of 
individual  projects  conducted  by  the 
Section  of  Cataract  Research  of  the 
Laboratory  of  Vision  Research,  NEl. 
This  evaluation  and  discussion  could 
reveal  personal  information  concerning 
individuals  associated  with  the  projects, 
including  consideration  of  persimnel 
(|ualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would  constitute 
a  clearly  unwarranted  invasion  of 
personal  privacy.  Consequently.  thi.<; 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure. 

Ms.  Mary  Carter.  Committee 
.Management  Officer,  National  Eye 
Institute,  Building  31,  Room  6.A03, 
.National  Institutes  of  Health,  Bethesda, 
Maryland  20205  (301)  496-4903,  will 
provide  summaries  of  the  meeting  and 
rosters  of  committee  members. 

Substantive  program  information  may 
he  obtained  from  Dr.  jin  Kinoshita 
Scientific  Director.  National  Eye 
Institule.  Building  31.  Room  6A04, 
.National  Institutes  of  Health,  Bethesda. 
Maryland  20205  (telephone  (301 1  496- 
74R3. 

D.ilfd:  Ndvcmher  5,  19B::. 
Betty  |.  Beveridge. 

Wiiu'ii,;/  Insiituifs  of  Health  Ctimmittee 

A /,  ;;;(;•,'( ■  'lU'iit  Of'w-cr. 

|IK  ll(,(    Hj.iriW  Filed  11 -1B-»2:e:45uni| 

BILLING  CODE  414O-01-M 


Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  pulilishes  a 
list  of  information  collecti(m  pai.kagcK  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB|  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  sine  e  the 
list  was  last  published. 


Public  Health  Service  Centers  for 
Disease  Control 

Subject:  Evaluation  of  Acute 

Pharyngitis— NEW. 
Respondents:  Physicians. 
OMB  Desk  Officer:  Richard  Eisinger. 

Social  Security  Administration 

Subject:  Establishment  Reporting  Plan/ 
Registration  and  Classification  of 
Multi-establishment  Employers  (SSA- 
5019)— REVISION. 

Respondents:  Businesses  or  other 
institutions. 

OMB  Desk  Officer:  Milo  Sunderhauf 

Health  Care  Financing  Administration 

Subject:  Home  Health  Agency  Referral 

and  Treatment  Plan  (F1CFA-2043i— 

EXTENSION/NO  CHANGES. 
Respondents:  Participating  home  health 

agencies  and  physicians. 
Subject:  Alroholism  Services 

Demonstration  Statement  of 

Reimbursable  Costs — .\F\V. 
Respondents:  Participating  alcoholism 

treatment  centers. 
Subject:  Organ  Procurement  Agency  and 

Histocompatibility  Laboratorv  Cost 

Report  (HCFA-21b)— REVISION. 
Respondents:  Participating  agencies  and 

laboratories. 
Subject:  Financial  Statement  of  a  Debtor 

(HCFA-379)— NEW 
Respondents:  Physicians,  medical 

service  providers  and  medical 

e^iipment  suppliers. 
Subject:  Telephone  Surveys  of  Medicare 

Part  B  Pro\iders  and  Beneficiaries 

iHCFA-343}— K.XIT,\S10N/N0 

CI  lANGES. 
Respondents;  Sample  of  Medicare  Part  B 

providers  and  beneficiaries. 
Subject:  Statistical  Report  on  Medical 

Care:  Recipumts,  Services  and 

Payments  |HCFA-20«2)— 

EXTENSION/NO  C!  lANGES. 
Respondents:  Slate  Medicaid  agencies. 
Subject:  Paperwork  Recjuirements 

Associat(!d  with  Departmental 

Clinical  Laboratory  Certification 

Survevs  (I  ICFA-R9)— EXTENSION/ 

NOCilANGE. 
Respondents:  Participating  clinical 

laboratories 
OMB  Desk  Officer:  Fay  S.  ludicello. 

Copies  of  the  abo\('  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-6511. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  both  the  HHS  Reports 
Clearance  Officer  and  the  appropriate 
OMB  Desk  Officer  design, itci.)  .ilmve  al 
the  fdllowinj^  .uidresscs: 


I   I.  Strnad.  HHS  Reports  Clearance 
Officer,  Hubert  H,  Humphrey  Buildmy, 
Room  524-F.  Washington.  DC.  20201. 

O.MB  Reports  Management  Branch,  New 
Executive  Office  Building,  Room  .i20H, 
Washington.  DC,  20503. 

ATTN:  (Name  of  OMB  Desk  Officer.) 

Dated:  November  12, 1982. 
Dale  W.  Sopper. 

Assistant  Seen  iary  for  Management  and 
Budget. 

|FR  Doc.  82-31669  Filed  11-18-82:  84S  am| 
BHXMO  CODE  41S0-04-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Consultation  Meetings;  Proposed 
Closure  of  Concho  and  Wahpeton 
Boarding  Schools 

November  12. 1982. 

The  Bureau  of  Indian  Affairs  has 
proposed  the  closure  of  Concho 
Boarding  School  in  Concho.  Oklahoma 
and  Wahpeton  Boarding  School  in 
Wahpeton.  North  Dakota  at  the  end  of 
the  1982-83  school  year.  Notice  is 
hereby  given  that  consultation  meetings 
on  the  proposed  closures  will  be  held  for 
the  purpose  of  hearing  comments  from 
tribal  representatives,  school  boards, 
parents  and  other  interested  parties. 

Dates  and  locations  for  the 
consultation  meetings  with  the  Concho 
School  Board  and  the  Wahpeton  School 
Board  are  as  follows: 

Concho  School  Board — Concho  School  in 

Concho.  Oklahoma;  December  6. 1982  al 

9.00  A..M. 
Wahpeton  School  Board — Holiday  Inn.  East 

6th  Avenue  in  Aberdeen.  South  Dakota: 

December  9,  1982  at  9:00  A.M, 

Dates  and  locations  for  the  open 
consultation  meetings  with  parents, 
tribal  representatives,  community 
leaders  and  other  interested  parties  are 
as  follows: 

Concho— Holiday  Inn  West.  801  South 

Meridian  in  Oklahoma  City,  Oklahoma; 

December  7. 1982  at  9:00  A.M. 
Wahpeton — Holiday  Inn.  F.ast  6lh  Avenue  in 

Aberdeen,  South  Dakota:  December  10, 

19H2  at  9:00  A.M. 

The  following  persons  should  be 
contacted  for  the  exact  locations  and  for 
additional  information: 

l-uke  Toyebo  (Concho):  Anadarko, 

Oklahoma:  405-247-6673. 
Marry  F,agle  Bull  (Wahpeton):  Aberdeen, 

South  Dakota:  605-225-0250. 
jim  Martin  (General  Information); 

Washington,  DC;  202-343-4234, 

Interested  persons  may  present  oral 
comments  or  file  written  statements.  All 
written  statements  must  be  received  no 


52232 


Federal  Register  /  Vol.  47,  \o.  224  /  Friday,  November  19,  19ti2  /  Notices 


idler  than  January  10, 1983  in  the  Office 
of  Indian  Education  Programs,  18th  and 
C  Streets,  N.W..  Washtnoton,  D.C.  20240. 
Attention:  Acting  Director.  Dr.  Jerry 
[aeger.  Code  .500. 

This  notice  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8. 
Kenneth  Smith, 
Assistant  Secretary — Indian  Affairs. 

BILLING  CODE  431O-02-M 


Bureau  of  Land  Management 

Battle  Mountain  District,  Nev.; 
Shoshone-Eureka  Resource  Area; 
Meetings 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  I.ntent  to  Prepare  Alternatives 

for  a  Resource  Management  Plan  (RMP). 

summary:  Pursuant  to  the  Federal  Land 
Policy  and  Management  Act  of  1976  and 
the  Code  of  Federal  Regulations,  Title 
43,  §1601.3,  the  Battle  Mountain  District 
hereby  gives  notice  of  its  Intent  to 
develop  alternatives  for  an  RMP  that 
will  address  issues  pertaining  to  the 
management  of  the  Shoshone-Eureka 
Resource  Resource  Area. 

The  Shoshone-Eureka  Resource  Area 
is  located  in  Lander,  Eureka,  and  .Nye 
Counties  in  central  Nevada.  Membi^rs  of 
the  public  wishing  to  comment  upon 
these  alternatives  should  submit 
statements  by  [anuary  10,  1983,  Planning 
documents  and  other  related  materials 
may  be  examined  at  the  Battle  Mountain 
District  Office,  2nd  and  Scott  Streets. 
Battle  Mountain,  Nevada,  between  7::3() 
a.m.  and  4:30  p.m. 

Management  Issues:  The  plan  will 
address  the  following  five  issues: 

1.  Which  wilderness  study  areas  or 
portions  of  wilderness  study  areas,  if 
any,  are  suitable  for  recommendation  to 
Congress  for  wilderness  designation? 

2.  What  land  tenure  adjustments  .ire 
needed? 

3.  What  areas  are  suitable  for  utility 
and  transportation  corridors? 

4.  What  areas  should  be  identified  (or 
the  management  of  woodland  products 
such  as  firewood,  pine  nuts,  Christmas 
trees,  and  fenceposts? 

5. How  should  the  resource  area  be 
managed  for  livestock  use.  wild  horse 
use.  and  wildlife  habitat? 

Alternatives:  The  RMP  will  be  a 
comprehensive  land  use  plan  that 
identifies  objectives  for  managenn^nt  of 
the  public  lands  and  a  set  of 
management  actions  to  resolve  the  fi\^' 
issues.  Four  potential  management 


alternatives  have  been  developed.  The 
actual  plan  ch(jsen  may  be  one  of  the 
alternatives  or  a  combination  of  several 
of  the  alternatives.  While  each 
alternative  is  multiple-use  oriented,  the 
approach  used  to  resolve  the  issues 
differs  significantly.  The  Resource 
Protection  Alternative  focuses  upon 
enhancement  and  protection  of  sensitive 
natural  resource  values  such  as  wildlife 
habitat  and  wilderness.  The  Mid-Range 
.■\lternative  is  designed  to  provide  a 
wide  variety  of  goods  and  services  to 
the  public  within  the  sustained  use 
capabilities  of  the  public  lands.  The 
Resource  Production  Alternative  is 
oriented  towards  meeting  human 
demands  by  managing  for  the 
production  of  commercial  resource 
values  while  complying  with 
environmental  protection  requirements. 
Under  the  No  Action  Alternative, 
present  resource  management  uses 
would  be  c(5ntiniied. 

DATES  AND  ADDRESSES:  Meetings  will 
he  m  the  form  of  open  houses  with  the 
intent  of  providing  information  to  the 
public  concerning  management  issues 
and  proposed  alternatives  for  the 
Shoshone-Eureka  Resource  Area  RMP. 
Open  houses  are  listed  as  follows: 

1.  December  7,  1982,  1:00  to  4:00  p.m. 
and  7:00  to  9:00  p.m..  Battle  Mountain 
District  Office,  2nd  and  Scott  Streets, 
Battle  Mountain,  .Nevada. 

2.  December  8,  1982.  1:00  to  4:00  p.m. 
and  7:00  to  9:00  p.m..  Library  Room. 
Firehouse.  Eureka.  Nevada. 

3.  December  9,  1982,  7:00  to  9:00  p.m.. 
Pioneer  Inn,  221  South  Virginia  Street, 
Reno,  Nevada, 

CONTACT  FOR  FURTHER  INFORMATION 
AND  COMMENTS:  .Neil  D  Talbot,  Area 
Manager,  Shoshone-Eureka  Resource 
Area.  P.O  Box  194,  2nd  and  Scott 
Streets,  Battle  Mountain,  Nevada  89820 
or  Telephone  (702)  63,>-.5181, 

Dated:  November  12. 1982. 
Edward  F.  Spang, 

State  Director.  Nevada. 

jKR  Dor    8.:-jrt«  Filed  11 -18-82:8.45  umj 
BILLING  CODE  4310-«4-M 


Minerals  Management  Service 

Oil  Shale  Land  Classification  Order 
Wyoming  No.  1 

AGENCY:  Minerals  M.inagement  Service. 

Interior. 

ACTION:  Notice  of  classification  of  oil 

-ihale  land  in  Wyoming. 


SUMMARY:  By  Executive  Order  5327, 
.April  1,5, 1930.  lands  containing  oil  shale 
deposits  owned  by  the  United  States 
were  withdrawn  from  lease  or  other 
disposal  and  reservfd  for  investigation. 


examination,  and  classification. 
Accordingly,  this  order  classified  lands 
described  in  Wyoming  prospectively 
valuable  oil  shale  lands. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deputy  Minerals  Manager  for  Resource 
Evaluation,  North  Central  Region, 
Minerals  Management  Service,  P.O,  Box 
2373,  Casper,  Wyoming  82602.  telephone 
1307)261-5421. 

SUPPLEMENTARY  INFORMATION:  This 
order  is  issued  under  the  authority  of  the 
Act  of  March  3,  1879  (20  Stat.  394;  43 
U.S.C.  31),  and  as  delegated  to  me  by 
Departmental  Order  2563,  May  2. 1950, 
under  authority  of  Reorganization  Plan 
No.  3  of  1950  (64  Stat.  1262),  the 
following  described  lands,  insofar  as 
title  remains  in  the  United  States,  are 
classified  as  follows: 

Sixth  Principal  Meridian,  Wyoming 

Prospectively  Valuable  Oil  Shale  Lainis 
T,  13  N  .  R.  92  W.. 

Sees.  5  to  8,  inclusive,  and 

Sees.  18. 
r,  14  N.,  R.  92  W.. 

Sees.  6,  7,  and  8; 

Sees.  17  to  20,  inclusive,  dnd 

Sees.  29  to  32,  inclusive. 

13  N.,  R.93  W., 
Sees.  1  to  22,  inclusive. 

14  N..  R.93  W. 
15N.,  R.  93  W., 

Sees.  5  to  8,  inclusive; 

Sf*cs.  16  to  23,  inclusive,  and 

Sees.  25  to  36,  inclusive. 
r.  16  N  ,  R.  93  W.. 

Sees.  30  and  31. 
r  12N.,  R.  94  W.. 

Sees.  4,  5,  and  6. 
1".  13N.,  R.  94  W., 

Sees.  1  to  23,  inclusive,  and 

Sees.  26  to  34,  inclusive. 
Tps.  14  and  15  N,,  R.  94  W. 
T.  16  ,\..  R.  94  W., 

Sees.  3  to  11,  inclusive,  and 

Sees.  13  to  36,  inclusive. 
I".  17  N.,  R.  94  W., 

Sees.  5  to  8,  inclusive; 

Sees.  16  to  21,  inclusive,  and 

Sees.  28  to  34,  inclusive. 
T  18N.,  R.  94  W., 

Sees.  18,  19,  30  and  31. 
T.  12N..  R,95  W,. 

Sees  1  to  12,  inclusive,  and 

Sees.  14  to  23,  inclusive. 
Tps,  13  to  18  N..  inclusive,  R.  95  W. 
T.  19  N.,  R.  95  W., 

Sees.  20  to  23.  inclusive,  and 

Sees.  26  to  36,  inclusive. 
T,  12  N..  R.  96  W., 

Sees.  1  to  24.  inclusive. 
Tps.  13  to  18  N.,  inclusive.  R,  96  W. 
T  19  N.,  R.  96  W., 

Sees.  25  to  36,  inclusive. 
T.  12  N,.  R.  97  W.. 

Sees.  1  to  24,  inclusive. 
Ips.  13  to  17  N.,  inclusive.  R.  97  W. 
v.  18  N..  R.97  W., 

Sec.  1; 

Sees,  11  to  1,1.  inclusive; 


UMI 
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Sees.  21  to  29,  inclusive,  and 
Sees.  31  to  36.  inelusive. 
T.  12  N..  R.  98W.. 
Sees.  1  to  16,  inclusive,  and 
Sees.  21  to  24.  inclusive. 
Tps.  13  to  16  N..  inclusive.  R.  98  W, 
T.  17N.,  R.  98  W.. 
Sees.  1  and  2; 

Sees.  10  to  15,  inclusive,  and 
Sees.  19  to  36.  inclusive. 
T.  12N..  R.  99  W.. 

Sees.  1.  2,  and  12. 
T  13  N,  R.  99  W., 
Sees.  1  to  4,  inclusive; 
Sees.  9  to  16.  inelusive; 
Sees.  21  to  28.  inclusive,  and 
Sees.  34.  35.  and  36. 
r  14  N..  R,  99  W., 
Sees.  1  to  30.  inclusive,  and 
Sees.  33  to  36,  inclusive. 
Tps.  15  to  16  N.,  R.  99  W. 
T  17  N.,  R.  99  W., 
Sees.  25  and  26,  and 
Sees.  29  to  36.  inelusive. 
r  14  N.  R.  100  W.. 
Sees.  1,  2,  and  3; 
Sees,  11  to  14.  inelusive,  and 
Sees.  23  to  26,  inclusive, 
T.  15  N.,  R.  100  VV.. 
Sees.  1  to  5,  inclusive; 
Sees,  8  to  17,  inelusive: 
Sees.  21  to  28.  inelusive,  and 
Sees  34.  35.  and  36. 
T.  1BN,,  R.  lOOW.. 
Sees.  1  to  4.  inclusive; 
ErtK:s.  9  to  16,  inelusive; 
Sees.  21  to  28,  inclusive,  and 
Sees.  32  to  36,  inclusive. 
T  17  N..  R.  100  W.. 
Sees.  35  and  36. 
T.  14  N..  R.  105  \V., 

Sees.  7,  8,  17,  18,  19,  and  30, 
T  18  \,.  R.  105  W., 

Sees.  6. 
r,  19  N..  R.  105  W., 
Si'cs,  4  to  9,  inclusive: 
Sees.  16  to  21,  inclusive,  jnd 
Sees.  28  to  32,  inclusive. 
T.  20  N.,  R,  105  VV., 
Sees.  6  and  7: 

Sees,  17  to  20,  inclusive,  and 
Sees.  28  to  33,  inclusive, 
T.  21  .\.,  R.  105  W., 

Sees.  3  to  10,  inclusive. 
Sees.  15  to  22,  inclusive,  and 
Sees.  28  to  33.  inclusive. 
T.  22  \..  R.  105  W.. 

Sees.  2  to  11.  inelusive: 
Sees.  14  to  22.  inclusive,  and 
Sees.  27  to  34.  inclusive. 
T.  23  N..  R.  105  W.. 

Sees.  2  to  11.  inclusive: 
Sees.  14  to  23.  inelusive,  and 
Sees,  26  to  35,  inclusive. 
T  24  N.,  R,  105  VV., 
Sees  4  to  10,  inelusive: 
Sees,  15  to  23,  inclusi\e.  and 
Sees.  26  to  35.  inclusive. 
T.  25  N..  R.  105  W. 
See,  7: 

Sees.  17  to  21,  inclusive,  and 
Sees.  27  to  34.  inclusive. 
T.  13  N,,  R.  106  VV.. 
Sees.  2  to  10,  inclusive: 
Sees.  16  to  20,  inclusive,  and 

Sci  .  ,!() 


T.  14  .\,.  R.  106  W. 
T.  15  .\..  R.  106  W.. 

Sees  2  to  11.  inclusive,  and 

Sees.  14  to  36.  inclusive. 
T.  16  N..  R.  106  W., 

Sees  3  to  10.  inclusive: 

Sees.  15  to  22,  inelusive.  and 

Sees.  28  to  35.  inelusive. 
T.  17.\..R.  106  W., 

Sees.  1  to  24,  inclusive,  and 

Sees.  26  to  35,  inclusive. 
Tps.  18  to  24  N.,  inclusive.  R  106  VV. 
T,  25N.,  R,  106  W.. 

Sees.  2  to  36.  inclusive 
T,  26  N,.  R.  106  W., 

Sees,  29  to  35,  inclusive. 
T  13  .\,.  R.  107  W.. 

Sees  1  to  30.  inclusive, 
Tps,  14  to  25  N..  inclusive,  R,  107  W. 
T,  26  .M,.  R,  107  W,. 

See,  7,  and 

Sees,  15  to  36,  inclusive. 
T,  13  ,\..  R.  108  W., 

Sees.  1  to  30,  inclusive. 
Tps.  14  to  25  N.,  inclusive,  R.  lOH  W. 
To  26  .No,,  R.  108  W, 

Sees.  9  to  36,  inclusive. 
T.  13  N..  R.  109  VV.. 

Sees.  1  to  28.  inclusive. 
Tps.  14  to  25  N..  inclusi\p.  R   H^  W . 
T.  26  \..  R.  109  U'.. 

Sees.  23  to  28.  inclusive,  and 

Sees.  31  to  36.  inclusive. 

T  13  .\..  R.  now., 

Sees.  1  to  24,  inclusi\e. 
Tps.  14  to  19  .N.,  inclusive,  R   110  W. 
T.  20N..  R.  now.. 

Sees.  1  to  5.  inclusive,  and 

Sees.  8  to  36,  inclusive, 
T.  21  N.,  R.  now., 

Sees,  1  to  17.  inclusive; 

Sees.  20  to  27,  inclusive,  and 

Sees.  34.  35.  and  36. 
Tps.  22.  23,  and  24  N,.  R,  110  W. 
T,  25  N.,  R.  no  VV.. 

Sees   1.  2  and  3,  and 

Sees.  8  to  36,  inclusive. 
T  13  N,.  R,  111  VV.. 

Sees,  1  to  24.  inclusive. 
Tps  14  to  19  N.,  inclusive,  R.  Ill  W. 
T-20N,.  R.  Ill  W.. 

Sees.  23  to  28.  inclusive,  and 

Sees.  31  to  36.  inclusive. 
T,  22  N..  R.  Ill  W., 

Sees.  1  to  6.  inclusive; 

Sees.  8  to  16.  inelusive: 

Sees,  22  to  26,  inclusive,  and 

See  36, 
Tps,  23  and  24  N ,,  R   111  W. 
T  25  N„  R,  111  VV,, 

Sees,  24  to  28,  inclusive,  and 

Sees,  32  to  36,  inclusive, 
T,  13  N.,  R.  112  W., 

Sees.  1  to  24,  inclusive. 
Tps.  14  to  18  N.,  inclusive.  R.  112  W. 
T.  19N..  R.  112  W.. 

Sees.  1  and  2; 

Sees.  10  to  16.  inclusive,  and 

Sees.  20  to  36.  inclusive. 
T.  23N..  R.  112  W.. 

Sees.  1.  2,  and  3; 

Sees.  11  to  14.  inclusive,  and 

Sees.  24  and  25. 
T,  24  N..  R.  112  W.. 

Sees.  1  and  2; 

Sees.  11  to  15.  inclus  ve. 


Sees,  22  to  27.  inclusive,  and 

Sees,  34,  35,  and  36. 
T,  13  N,,  R   113  VV  . 

Sees.  1  to  5.  inclusive; 

Sees.  8  to  16.  inclusive,  and 

Sees.  21  to  24.  inelusu  p 
Tps.  14.  15.  and  16  N,.  R   n  J  VV. 
T.  17N,.  R,  113  VV„ 

Sees,  1  !o  4   inclusive: 

Sees.  9  to  16,  inclusive; 

Sees,  21  to  28.  inclusive,  and 

Sees  33  to  36.  inclusive. 
T.  18  N.,  R,  113  W.. 

Sec,  1 

Sees,  11  to  14,  inclusive; 

Sees.  22  to  27.  inelusive,  and 

Sees.  34,  35,  and  36. 
T.  19N.,  R.  113  W., 

Sec.  .36. 

The  areas  described,  including  both 
public  and  non-public  lands,  aggregate 
approximately  2,940.288  jarrps  fl.iap.sns 
hectares). 

Dated:  November  5,  1982. 

David  C.  Russell. 

Deputy  Director,  Minerals  Management 
Service. 

IfK  D(k;  82-317R«  Filprl  11-18-82:  8:45  am] 
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National  Park  Service 

Cape  Cod  National  Seashore  Advisory 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463,  86  Stat.  770)  (5 
U.S.C.  App.  1  section  10).  that  a  meeting 
of  the  Cape  Cod  National  Seashore 
Advisory  Commission  will  be  held  at 
1:30  pm  on  Friday,  December  10, 1982  at 
the  Headquarters  Building,  Cape  Cod 
National  Seashore. 

The  Commission  was  established 
pursuant  to  Pub.  L.  91-383  to  meet  and 
consult  with  the  Secretary  of  the  Interior 
on  general  policies  and  specific  matters 
relating  to  the  development  of  Cape  Cod 
National  Seashore. 

The  members  of  the  Advisory 
Commission  are  as  follows;  Dexter  M. 
Keezer,  Truro;  Francis  R.  King, 
Wellfleet;  Nathan  Malchman, 
Provincetown;  Barbara  S.  Mayo, 
Provincetown;  Thomas  R.  Pennypacker 
II.  Chatham:  Sherrill  B.  Smith.  Jr.. 
Orleans;  Clifford  H.  White.  Wrentham; 
Elizabeth  F.  Worthing.  Eastham;  Paul  F. 
Nace.  Jr.,  Woods  Hole. 

At  the  meeting  at  1:30  pm  the 
Commission  will  consider  the  following- 

(1)  Dunes  revegetation/stabilization. 

(2)  South  Hollow  Welirield 
reclamation  and  Provincetown's  winter 
water  supply. 

(3)  Provisions  of  Pub.  L.  94-565. 

The  meeting  is  open  to  the  public.  It  is 
expected  that  30  persons  will  be  able  to 


\ 
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attend  the  session  in  addition  to  the 
Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  official  listed 
below  at  least  seven  days  prior  to  the 
meeting. 

Further  information  concerning  this 
meeting  may  be  obtamed  from  Herbert 
Olsen,  Superintendent.  Cape  Cod 
.National  Seashore,  South  VVellfleet.  .VIA 
02663,  Telephone  (617)  349-3785. 
Minutes  of  the  meeting  will  be  available 
for  public  information  and  copying  four 
weeks  after  the  meeting  at  the  Office  of 
the  Superintendent.  Cape  Cod  National 
Seashore.  South  VVellfleet. 
Massachusetts. 
Herbert  Olsea. 

Supenntendent.  Cape  Cod  Natioaal Seashore. 
November  10.  1982.  | 

\YR  Doc   B2-3T-2  F  :ed  n-lU-82  «r*i  >»m| 
BIUJNG  CODC  4310-70-«l 


Santa  Monica  Mountains  National 
Recreation  Area  Advisory 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisor^'  Committee 
Act  that  a  meeting  of  the  Santa  Monica 
Mountains  National  Recreation  Area 
Advisory  Commission  will  be  held  on 
Tuesday.  December  14,  1982  at  3:30  p  m. 
in  the  banquet  room  at  the  Canoga  Park 
Best  Western  Motor  Inn,  20122  Vanovven 
Street.  Canoga  Park,  CA. 

The  Advisory  Commission  was 
established  by  Pub.  L  95-625  to  provide 
for  free  exchange  of  ideas  between  the 
National  Park  Service  and  the  public  to 
facilitate  the  solicitation  of  advice  or 
other  counsel  from  members  of  the 
public  on  problems  pertinent  to  the 
National  Park  Service  in  Los  Angeles 
and  Ventura  Counties. 

Members  of  the  Commission  are  as 
follows:  Dr.  Norman  P.  Miller, 
Chairperson;  Hon.  Marvin  Braude.  Ms. 
Sarah  Dixon.  Ms.  Margot  Feuer,  Dr. 
Henry  David  Gray,  .Mr.  Edward  Heidig, 
Mr.  Frank  Hendler,  Ms.  Mary  C. 
Hernandez,  Mr.  Peter  Ireland.  Mr.  Bob 
Lovellette,  Ms.  Susan  Barr  .Nelson.  Mr. 
Carey  Peck,  Mr.  Donald  Wallace 

The  major  agenda  item  include  the 
following: 

Superintendents  Status  Report  of  the 

SMMNTiA 
Recognition  of  Groups  Who  Have 

Assisted  the  NRA 
Visitor  Use  Committee  Recommendation 

on  the  Development  Concept  Plan  for 

Cross  Mountain  Parks 
Resource  Management  Committee 

Report  on  Draft  .Natural  Resource 

Management  Plan 


DMI 


Other  Committee  Reports 

The  meeting  is  open  to  the  public.  Any 
.iiember  of  the  public  may  file  with  the 
Commission  a  written  statement 
rx)ncerning  issues  to  be  discussed. 

Persons  wishing  to  receive  further 
information  on  this  meeting  or  who  wish 
to  submit  wTitten  statements  may 
contact  the  Superintendent.  Santa 
Monica  .Mountains  National  Recreation 
Area.  22900  Ventura  Boulevard,  Suite 
140.  Woodland  Hills.  California  91364. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  by 
January  31,  1983  at  the  above  address. 

Dated:  November  10,  1982. 

Robert  S..  Chandler, 

Supenntendent,  Santa  Monica  Mountains 
National  Recreation  Area. 

|FR  [)oc  B2-31773  Filed  11-18-82-  8:45  am| 
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INTERSTATE  COMMERCE 
COMMISSION 

(Ex  Parte  No.  387] 

Exemptions  for  Contract  Tariffs 

agency:  Interstate  Commerce 

Commission. 

action:  Notices  of  provisional 
exemptions. 


summary:  Provisioal  exemptions  are 
granted  under  49  U.S.C.  10505  from  the 
notice  requirements  of  49  U.S.C. 
10713(e),  and  the  below-listed  contract 
tariffs  may  become  effective  on  one 
day's  notice.  These  exemptions  may  be 
revoked  if  protests  are  filed. 
DATES:  Protests  are  due  within  15  days 
of  publication  in  the  Federal  Register. 
ADDRESS:  An  original  and  6  copies 
should  be  mailed  to;  Office  of  the 
Secretary,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Galloway  (202)  275-7278  or 
Tom  Smerdon  (202)  275-7277. 
SUPPLEMENTARY  INFORMATION: 

The  30-day  notice  requirement  is  not 
necessary  in  these  instances  to  carry  out 
the  transportation  policy  of  49  U.S.C. 
10101a  or  to  protect  shippers  from  abuse 
of  market  power;  moreover,  the 
transaction  is  of  limited  scope. 
Therefore,  we  find  that  the  exemption 
requests  meet  the  requirements  of  49 
U.S.C.  10505(a)  and  are  granted  subject 
to  the  following  conditions: 

These  grants  neither  shall  be 
construed  to  mean  that  the  Commission 
has  approved  the  contracts  for  purposes 
of  49  U.S.C.  10713(e)  not  that  the 
Commission  is  deprived  of  jurisdiction 
to  institute  a  proceeding  on  its  own 
initiative  or  on  complaint,  to  review 
these  contracts  and  to  determine  their 
lawfulness. 


Sub-No. 

Name  at  ra«road.  contract  number  ant)  specitics                                       board*" 

..  .  - 
Ocifled 
dale 

385 

386 

387 

388 
389  

Cnicaqo  and  North  WAsiem  'ransooiahon  Co.  ICC-CNW-C-0371,  0372.  0373,  0374,  and 
0375   (Grain  Of  •>!  seec!5l 

Oiesaoeake  ana  On«  Railway  Co.  CC -CO-C-0014,  Supplemenl  2,(Coar( _ 

Chicago  and  Nortn  Aesiern  Transportation  Co .  ICC-CNW-C-0369.  (Gram  or  oil  seeds) 

BuftiTHjion  Ncthern  Paiiroad  Co    ICC-8N-C-0171  and  Supplemenl  1.  (Clay) „ _.. 

Oiesapcaire  and  Orno  Railway  Co  ,  ICC-CO-C-O040,  (Storage)       „ 

Musoijn  PacilK:  Railroad  Co    CC-WP-C-O014  Supplemenl  1   (Soda  ash)                 

1 

2 

3 
1 
2 
3 
3 
1 
2 

3 
1 

2 

Nov   15 

1982. 

Oa 

Do 
Do 
Do 

Do 

390 
391 

392 

393 

394  

395 

Wissou'!  Pacifc  Raii'oad  Co..  CC-MP-C-OiBI,  (Canned  or  preserved  foodstuHs)     _         

Alcfison   Tooeka  a-^J  Sarta  Fe  Railway  Co   ICC-ATSF-C-0137.  (Glycerine) 

Burlington  Nortnern  Railroad  Co     ICC-BN-C-OIOO,  Supplemenl  2.  (Canned  or  preserved 

locdstuKsl 

Missoun  Oacific  Railroad  Co.  iCC-MP-C-0186,  (Wheal  Hour  and  mill  teed) _ 

Missouri  Kansas  Texas  Railroad  Co,  1CC-MKT-C-O1 19,  Supplemom  3,  (Corn,  gram  sorgtv 

um».  soytieans  and  wtwa')  via  oorw  ot  Ga^eslon  and  Houston,  TX. 

Teumfi.  Railway  ^J^     mr -TU.,~..1P    \9.^orf\                                                   ,     ,     . „,    ,,.       , ,    , 

Do 
Do 
Do 

Do 
Do 

Do 

•Review  Board  ^lo    1    Mef^b»?rs  Parker    Chandler  and  Fortier   Re-view  board  No   2.  Members  C^delon.  WHRams,  and  Ewmg 
Member  Ewmy  noi  partjopatinq   Review  BoarJ  No   3,  Members  Kroch,  Joyce   and  DoweH 


Tliis  action  will  not  significan; 
vation  of  energy  resources. 
(49  U.S.C.  10505) 
Agatha  L.  Mergenovich. 

Secretary. 

|FR  Doc  82-31719  Filed  11-18-82:  8:45  am| 
BILUNG  CODE  7035-01 -«y 


\    iffect  tho  qu.ility  of  the  human  environment  or  con.scr 


Intent  To  Engage  in  Compensated 
Intefcorpof ate  HauHng  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 


compensated  intercorporate  haulmg 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office:  Cargiil.  Incorporated. 
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I'.O.  Box  9300.  Minno.ipolis.  Minnrsot.i 
:).i440. 

2.  Wholly-owned  sub.sididnes  which 
will  partricipdte  in  the  operations,  and 
"J;iress  of  their  respective  principal 
||  iices: 

(a)  Caprock  Industries.  Inc.  I'O.  Box 
't48.  Gruver,  Texas  :'9040. 

(b)  Cargo  Carriers.  InLorpjrated,  P.O. 
Box  9300,  Minneapolis.  Minnesota  55440. 

(c)  C.  Tennant,  Sons  &  Co.,  of  New 
York.  P.O.  Box  9:«)0.  Minnt-apoiis. 
.Minnesota  55440. 

(d)  Excel  Corporatiuii.  P.O.  llox  Joiy, 
Wichita,  Kansas  67219.  Subsidiary  of 
Kxcel  Corporation:  (1)  Excel 
I'ransporUtion,  Inc.,  P.O.  Box  2519. 
Wichita.  Kansas  67219. 

fe)  Hohenberg  Bros.  Company.  206 
Si<uth  Front  Street.  Memphis,  Tennessee 
.W::01.  Subsidiary  of  Hohenberg  Bros. 
Company:  (1)  R.  T,  Hoover  S  Co..  Inc. 
>'17  Texas  Avenue.  El  Paso.  Texas  79999. 

(f|  Leslie  Salt  Co.,  :'200  Central 
Avenue.  .\'ew,iid,  California  94560, 

Ig)  Mid-State  Metals,  Inc..  15407 
\li:Ginty  Road  West.  Wayzata, 
Minnesota  55391. 

(Ill  .\orth  Star  Steel  Cinnpdn>  2901 
N'.tro  Drive.  Suite  330.  .Minneapolis. 
.Minnesota  55420  Subsidiary  of  \orlh 
Star  Steel  Company:  (1)  Magniinel 
Corporation.  P.O.  Box  28.  Monioe. 
Michigan  48161. 

li)  Young's.  Inc.,  Rural  Route  1. 
Roaring  Spring,  Pennsylvania  1H6:'3. 

fjl  Zelrich  Steel  Company,  Inc..  P,0 
Box  29667,  Dallas,  Texas  75229. 

1.  Pa.r-ent  corporation  and  address  of 
principal  place  of  business:  Champion 
Spark  Plug  Cnm.pany  (a  Delav\aie 

■  nrporation).  900  Upton  A\e,.  Tuledo, 
Ohio  43661. 

2.  Wholly-owned  subsidiaries  who 
■viU  participate  in  the  operations  <iiid 
'heir  States  of  incorporation: 

(i)  The  Anderson  Company  of  Indiana 
la  Delaware  Coi  poration). 

!iil  Baion  Drawn  Sleel  Coritoiation 
(an  Ohio  Corporation). 

1.  The  parent  corporation  is  The 
.Mayt.ig  Company  located  at  403  Wet,'. 
4h  Street  North.  Newton.  low,)  .50208, 

2.  The  wholly-owned  subsidi  iiies 
v\hich  will  participate  in  the  operation. 
and  the  states  of  their  incorporation  are: 

|i)  Hardwick  Stove  Companw 
Delaware. 

(ii)  jenn-Air  Corporation.  Delaware, 
(iii)  Jenn  Industries.  Inc.,  Delaware. 

1.  Parent  corporation  and  address  of 
riincipal  office:  Mid-Continent 
H"sources.  Inc.,  a  Delaware 
Corporation   P  O.  Box  158,  Carbondale, 
CO  81023. 

2,  Wholly-owned  subsidiaries  which 
will  paiticipate  in  the  operations,  and 
Slate(s)  of  incorporation:  Carbondale 
Coal  Carriei.  Inc..  a  Colorado 


Corporation.  698  Merrill  .A venue. 
Carbondale.  CO  81623. 

I   Parent  corporation:  Polysar 
Limited— Polysar  Limited,  201  North 
Front  St.,  Sarnia.  Ontario.  Canada.  NTT 
7  VI. 

2.  Whoily-owncd  subsidiaries  which 
will  participate  in  the  operations  and 
States  of  incorporation: 

(i)  Polysar  Incorporated,  an  Ohio 
corporation,  1795  West  Market  St.. 
Akron,  Ohio  44313. 

(ii)  Polysar  Gulf  Coast  Inc..  a  Texas 
coiporation.  Highway  1006.  Orange. 
Texas  77630. 

1.  Parent  corporation:  Super  Valu 
Stores,  Inc..  P.O.  Box  99(J.  Minneapolis. 
MN  55440. 

2.  Wholly-owned  subsidiaries: 
J.  M.  Jones  Co.,  Champaign,  IL, 
Lewis  Grocer  Co..  Indianula.  MS. 
Preferred  Products.  Inc..  Chaska.  MN. 
Shopko  Stores.  G.'-een  Bay.  WL 
County  Seat.  Brooklyn  Park,  MN. 
County  Seat.  Dallas,' TX. 

SVS  Trucking,  Inc..  Eden  Prairie.  MN. 
Western  Stores.  Inc.,  Denver.  CO. 
Western  Stores.  Inc..  Albuquerque. 
NM. 

Divisions: 

Super  Valu  Stores.  Inc..  Plainfield.  IL. 

Super  Valu  Stores.  Inc.,  Anniston,  AL. 

Super  Valu  Stores.  Inc..  Hopkins.  MN. 

Super  Valu  Stores.  Inc.,  Fargo,  NT). 

Super  Valu  Stores.  Inc..  Bismarck.  ND. 

Super  Valu  Stores.  Inc..  Green.  Bay. 
Ul. 

Suju-r  Valu  Stores,  Im:,.  Des  Moines. 
I  A, 

Food  .Marketing  Corp..  Ft.  Warae.  IN. 

Charley  Brothers,  Greensburg.  PA. 

Ohio  Valley  Division,  Xenia.  OIL 

Ryan's.  Billings.  .MT. 

Ryan's.  Great  Falls.  .MT. 

1.  Parent  corporation  and  address  of 
principal  office:  Tibbals  Flooring 
Company.  P.O.  Drawer  A.  3(K)  South 
Main  St..  Oneida.  Tennessee  37841. 

2.  Wholly-owned  subsidiary  which 
ui[i  luirticipale  in  the  operations,  and 
Stal"  of  incorporation:  Hartco,  Inc..  a 
Tennessee  corporation. 

1.  Parent  corporation  and  address  of 
principal  office:  Valley  Forge  Flag 
Company,  Inc.,  One  Rockefeller  Plaza. 
New  York.  NY  10020. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
states  of  incorporation: 

(i)  Anderson  Associates  Flag 
Company.  Inc..  New  York. 

(ii)  Valley  Forge  rransporation 
Systems.  Inc.,  Pennsylvania. 

.\ga(ha  L.  Mpr<;eno\  ii  h. 
Sp(:relory. 

|KR  Do.-  B2-H1720  Kiled  Il-IIMIZ:  8:4.5  ..ni| 
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Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  appiicaiions,  filed  on  or 
after  February  9. 1981,  are  governed  by 
49  CFR  1160.1-1160.23  of  the 
Commissions  Rules  of  FVaciice.  These 
rules  were  published  in  the  Federal 
Register  on  December  31,  1980.  at  45  FR 
86771  and  redesignated  at  47  F"R  49583. 
November  3.  1982.  For  com.piiance 
procedures,  refer  to  the  Federal  Register 
issue  of  December  3, 1980.  at  45  FR 
80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules-uader 
49  CFR  lltiO.40-1160.49.  Applicaljons 
may  be  protested  oji/y  on  the  grounds 
that  applicant  is  not  fit,  willing,  and  al^ie 
to  provide  the  transportation  service  or 
to  comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  copy  of  ■ 
any  application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicants  representative  upon  request 
and  payment  to  applicant's 
representative  of  SlO. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commissions  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit.  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49.  Subtitle  !V. 
United  States  Code,  and  the 
Commissions  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Enei^jy 
Policy  and  Conservation  Act  of  1975. 
In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  Tiled  on  or  before  45  days 
from  date  of  publication  (or,  if  the 
application  later  becomes  unopposed), 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
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entrants  will  be  subject  to  the  issuanrp 
of  an  effective  notice  setting  forth  the 
compliance  requjren-.ents  which  must 
the  satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
a'.;thority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  ^he  duplication  shall  be 
construed  as  conferring  only  a  single 
optTuting  right. 

Note.— .Ml  applications  are  for  authority  to 
opeidiK  as  a  motor  common  carrier  In 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  to  Team  2. 
[H)2)  .;''5-7030. 

Volume  No.  OP2-288 

Ui;;.,ard.  .November  10.  1982. 
By  the  Commission,  Review  Board  No.  1. 
Members  Parker.  Chandler,  and  Forlier, 

MC  1&4563,  filed  N'ovember4. 1982. 
Appl.cant:  BEK.NARD  A,  HUTT,  130 
Wood  Ave.,  Holland.  MI  49423, 
Representative:  Bernard  A,  flutt.  (Same 
address  as  applicant),  616-399-0M04 
Transporting  food  and  other  edible 
products  and  byproducts  Intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizets.  and  other  soil 
conditioners,  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U  S,  (except  AK  and  HI). 

Volume  No.  OP2-290. 

Df(,;Je(i   NiivPn:;Spr  10,  1982. 
Bv  ti;e  Con-.niissio.i,  Review  Board  No.  1. 
Members  Parker,  Chandler,  and  F'ortier. 

MC  164572,  filed  November  4,  1982. 
Applicant:  flM  L.  BOYLES.  100 
\\  •  iu'ciaip  A\  e    Greensboro.  NC  27403, 
Rep:', -.  ::' :-,\ -'  (:--.!.  Boyles  (same  as 
appl  '  .::;:,  :M;*-i;  _:yj-:i6t):3.  As  a  broker 
(.'  ,-    ■   J.  J  niniodities  [e\cep\. 
iu).,-,t  hiild  goods),  between  points  in  the 
U.S.  (except  AK  and  HI). 

MC  1C4573,  filed  Nu\eni!..tT  4,  1982. 
Applicant:  FRANK  ]  CARLEY.  P.O.  Box 
487.  Ashland,  VA  23005  F^presentative: 
James  T.  Darby,  1021  lr\  mg  Ave.. 
Colonial  Beach,  VA  22443  (804)  224- 
0773.  As  a  broker  of  general 
coniinodities  (except  used  household 
gCHids).  between  points  in  the  U.S. 


(except  AK  and  HI). 

For  the  following,  please  direct  status 
inquiries  to  Team  3  at  202-275-5223. 

Volume  No  nP3  25 

Decided:  .\ovember  15.  1982. 
By  the  Commission,  Review  Board  No.  2, 
Members  Carleton,  Williams,  and  Ewing. 

MC  158414  (Sub-l),  filed  November  2. 
1982.  Applicant:  HUB  TRUCKING,  INC.. 
P.O.  Box  190,  VVedowee,  AL  36278. 
Representative:  Harold  Rice.  P,Q,  Box 
217,  Bessemer.  AL  35020.  Transporting 
(1)  shipments  weighing  100  pounds  or 
less  if  transported  in  a  motor  vehicle  in 
which  no  one  package  exceeds  100 
pounds,  between  points  in  the  U.S. 
(except  AK  and  HI),  (2)  for  and  on 
behalf  of  the  United  Slates  Government. 
general  commodities  (except  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions), 
between  points  in  the  U.S.  (except  AK 
and  HI),  and  [3]  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 

MC  164494.  filed  October  29,  1982. 
Applicant:  KARL  SCHROFF  & 
ASSOCIATES,  INC.,  90  West  Street, 
New  York,  NY  10006  Representative: 
Joseph  Gagliardi,  9757  W.  Farragut  St.. 
Chicago,  IL  60018,  (312)  671-9500.  As  a 
broker  of  general  commodities  (except 
household  goods),  between  points  in  the 
U.S.  (except  AK  and  HI). 

For  the  following,  please  direct  status 
inquiries  to  Team  4  at  202-275-7669. 

Vol.  No.  OP4-033 

Decided:  November  12. 1982. 
By  the  Commission.  Review  Board  No.  2. 
Members  Carleton.  Williams,  and  Ewing. 

MC  164376.  filed  October  22. 1982, 
Applicant:  MAX  GRUENHUT 
INTERNATIONAL  INC.,  a  California 
corporation.  Suite  1201,  Los  Angeles.  CA 
90013.  Representative:  Howard  Feldman. 
1211  Connecticut  Ave.,  NW,  Suite  300. 
Washington,  DC  20036.  (202)  331-0770. 

As  a  broker  of  general  commodities 
(except  household  goods),  between 
points  in  the  U.S. 
Agalha  L.  Mergenovich, 
Secretary. 

|KR  Ooi    8:  :n~J!  Filed  t1-1(«-82;8.4Sani| 
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I  Finance  Docket  No.  30061] 

Rail  Carriers;  Burlington  Northern 
Railroad  Company- 
Merger  Exemption- 
Fort  Worth  and  Denver 
Railway  Company 

Novemlier  1'.  1982 

Burlington  Nortliern  Railroad 
Company  (BN)  and  its  subsidiary  Furt 
Wnrth  Df;n\pr  Railway  Compan\- 
(FW^tU)  jointly  filed  a  notice  of 
exempticn  of  the  proposed  merger  of 
F\V,S<r.i  into  B\, 

As  stated  in  the  agreement  and  plan 
of  merger,  B.N  owns  92,422.08  of  the 
92,438  shares  issued  and  outstanding  of 
li:i'  FVVStD  capital  stock,  Despite  50 
years  of  effo.'t.  the  unknown  owners  of 
12  shares  and  B.  W.  Jones,  the  owner  of 
3.92  shares  have  not  been  located.  On 
the  merger  date,  the  separate  corporate 
e\istenc:e  of  FVV&D  shall  cease  and  all 
shares  of  its  stock  which  are  owned  and 
held  by  B.\  shall  be  canceled.  All  shares 
of  stock  held  by  other  stockholders  shall 
be  canceled  and  coverted  to  a  right  to 
receive  cash. 

This  is  a  transaction  within  a 
corporate  family  and  will  not  result  in 
adverse  changes  in  service  levels, 
significant  operational  changes  or  a 
change  in  the  competitive  balance  with 
carriers  outside  the  corporate  family, 
There.''ore.  the  pioposed  transaction  is 
the  type  specifically  exempted  from  the 
necessity  for  prior  review  and  appioval. 
See  49  CFR  1180,2fd)(3)  (formerly  49  CFR 

iiii,2fd)(:i|) 

Although  the  parties  indicate  the 
existence  of  a  prior  merger  protec  li\'e 
agreement  involving  the  Brotherhood  of 
Locomotive  Engineers  dated  January  Ki, 
1980,  which  may  protect  einployees 
affected  by  this  transaction,  as  a 
condition  to  use  of  the  exemption,  any 
employee  of  the  B\  or  FVVStD  affected 
by  this  transaction  slidU,  as  a  minimum, 
be  protected  pursuant  to  .Veir  York 
Dock  Ry. — Contra! — Brooklyn  Eastern 
Dist..  360  I  C  C,  60  (1979).  This  will 
satisfy  the  statutory  requirements  of  49 
use',  10.505(g)(2). 

By  the  Commission.  Heber  P,  Hardy. 
Director  Offirc  of  Proceedings. 

Agatha  L.  Mergenovich. 
Stciftary 

|hR  tier  K  111718  Filpd  n-lS-82;  8:45  am| 
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[Ex  Parte  No.  439) 

Railroad  Revenue  Adequacy— 1981 
Determination 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  1981  determinations  of 

all  rail  revenue  adequacy. 


summary:  In  Ex  Parte  No  393. 
Standards  for  Railroad  Rt'vpnup 
Adpqi!acy,3m  I.C.C.  603  (1981).  the 
Commission  determined  that  a  railroad 
would  be  considered  revenue  adequate 
under  49  U.S.C.  10704(a)  if  the  railroad 
had  a  rate  of  return  equal  to  the  current 
cost  of  capital.  This  decision  utilizes  the 
rate  of  return  standard  developed  in  Ex 
Parte  No.  393.  supra,  as  more  fully 
defined  in  Ex  Parte  No.  416.  Railroad 
Revenue  Adequacy — 1980 
Delerm:natjon.  365  I.C.C.  285  (1981) 
using  dati  for  the  year  1981.  Usios  thcsn 
data,  the  Commission  has  now 
determined  2  of  the  37  Class  I  earners  to 
he  revenue  adequate:  the  Clinchfield. 
and  the  Fort  Worth  and  Denver. 

FOR  FURTHER  INFORMATION  CONTACT; 

Ward  L.  Ginn.  Jr.  (202)  275-7489. 

SUPPLEMENTARY  INFORMATION:  S-ction 
10704(a}  of  the  Interstate  Commerce  Act 
requires  the  Commission  to  maintain 
revenue  adequacy  standards  and 
procedures  for  rail  carriers.  In  F\  Parte 
No.  393,  Standards  for  Radroad 
Revenue  Adequacy.  364  I.C.C.  803  (1981 ) 
notice  of  which  appeared  at  45  FK  20806 
April  4.  1981.  the  Commission 
determined  that  a  railroad  would  be 
considered  revenue  adequate  if  it  liad  a 
rate  of  return  equal  to  the  curren*  cost  of 
capital  for  the  railroad  industry  as 


^termined  by  the  Commission. 


lat 


liccision,  the  Commission  utilized  1979 
:  ate  of  return  and  cost  of  capital  data.  In 
Kx  Parte  No.  416.  Railroad  Revenue 
Adr:quacy—h_>tiO Determination.  365 
I.C.C.  285  (1981).  served  September  17. 
1981,  (46  FR  46019,  September  16,  1081), 
the  Commission  determined  revenue 
adequacy  based  on  1980  data. 

This  decision  updates  the  Ex  Parte 
.No.  393,  (supra),  and  Fx  Parte  No.  416, 
[supra],  decisions  by  utilizing  1981  rate 
of  return  on  investment  and  cost  of 
capital  data.  The  cost  of  capital  data 
was  developed  in  Ex  Parte  No.  415, 
Radroad  Cost  of  Capital,  365  I.C.C.  734 
(1982),  served  June  24,  1982.  We  have 
n.,)t  requested  public  comment  prior  to 
updating  these  revenue  adequacy 
determinations  because  none  is 
ripcessary.  This  decision  mert'ly 
performs  recalculations,  using  1981  data, 
according  to  the  standards  and 
procedures  previously  established  in  Ex 
Parte  No.  393,  {supra),  after  public  notice 
and  comment. 


I.  NET  INVESTMENT  BASE 

For  the  two  previous  dp'e^nvn.,'ions 
;)f  revenue  adequa,  \  in  Fx  Parv   \o. 
393,  siipru.  and  Ex  Parte  .\o.  416,  supra. 
we  assessed  the  val  je  of  the  net 
investment  base  as  the  sum  of  the 
original  cost  of  track  assets  plus 
betterments  to  track,  plus  the 
depreciated  book  value  of  all  other 
assets,  plus  a  working  capital  allowance 
from  "Rail  Form  A."  To  meet  the 
statuto-y  deadlines  for  making  those 
initial  determinations,  we  used  annual 
report  data  (Annual  Report  Form  R-1) 
which  for  five  railroads  reflected  asset 
values  substantially  less  than  onamai 
cost  because  of  wriiedowns  resulting 
from  reorganizations  occurring  after 
1970.  These  five  railroads  are  Conrail, 
Delaware  and  Hudson.  Pittsburgh  and 
Lake  Erie,  Chicago  and  .Northwestern, 
and  Western  Paciiic.  To  make  the 
investment  bases  of  these  roads 
compatible  with  the  32  other  Class  I 
railroads  for  the  purpose  of  this  revenue 
adequacy  deierminaiion.  we  obtained, 
through  our  auditors,  the  necessary  data 
to  computi;  ROI  on  an  original  cost 
basis.  These  data  have  permitted  us  to 
recompute  the  five  railroads  investment 
bases  to  reflect  the  original  cost  of  their 
assets  immediately  prior  to  writedown 
plus  any  new  iiivestmenls  subsequent  to 
writedown.  For  those  purposes, 
retiremenis  are  feated  as  though  the 
writedowns  never  occurred  and  the 
original  cost  of  property  is  adjusted 
accordingly.  Dep'-eciation  is  treated  in  a 
similar  manner. 

The  net  investment  base,  except  for 
the  adjustmeiits  previously  described,  is 
calculated  as  the  sum  of  the  average  of 
beginning  and  end  of  year  investment  in 
railroad  property  used  in  transportation 
service  (Annual  Report  R-1.  Schedule 
352A,  line  39,  columns  d  minus  e):  minus 
interest  during  construction  (R-1, 
Schedule  352B,  line  43,  culumas  b 
through  e):  minus  other  elements  of 
investment  (if  a  debit)  from  the  R-1. 
Schedule  352B,  line  47,  columns  b 
through  e:  plus  the  working  capital 
allowance  from  Rail  Form  A. 

11.  NET  RAILWAY  OPERATING 
INCOME 

1  he  numerator  into  which  the  net 
investment  base  is  divided  to  determine 
the  rate  of  return  on  net  transportation 
investment  (ROI)  is  net  railway 
operating  income,  obtained  from  the 
Annual  Report.  R-1.  Schedule  210.  line 
68,  colum.n  b.  Net  railway  operating 
inixmie  equals  net  income  from  railway 
operations,  minus  paid  and  deferred 
t'fderal.  stale,  and  local  income  taxes, 
irrnus  income  from  lease  of  road  and 
equipment,  plus  rent  for  leased  road  and 
equipment. 


ill.  COSTOFC.APIT.M. 

Ine  use  of  1981  annual  report  data  in 
this  proceeding  necessitates  the  use  of 
the  Commission's  1981  cost  of  capital 
findings  in  Ex  Parte  No.  415.  Railroad 

Cost  of  Capital— 1981.  365  I.C.C,  734 

(1982). 

In  that  proceeding,  we  found  the 
appropriate  cost  of  capital  rate  to  be 
16.5  percent,  computed  as  follows: 

0.40  ■   13.7%  ^  5.48%  (osl  of  (l.>bl  portion) 
0.60  >  18.3%  =  10.38%  (cost  of  equity 
portion) 

16.46%  or  16.5" 

IV.  REVENli:  .\DF:gi    xcy 
DFTERMINATION 

Based  on  the  standard  described 
above,  we  have  made  revenue  adequacy 
determinations  for  37  Class  1  freight 
railroads  using  1981  data.  Using  the  cost 
of  capital  standard  for  revenue 
adequacy,  a  railroad  will  be  found 
adequate  if  it  has  a  1981  return  on 
investment  of  16.5  percent  or  higher. 
Railroads  with  lower  returns  on 
investment  will  be  considered  revenue 
inadequate. 

This  decision  includes  the  37  Class  I 
freight  reilroads  in  existence  as  of 
December  31, 1981.  We  find  two  carriers 
to  have  earned  adequate  revenues 
during  1981.  These  railroads  are  the 
Clinchfield  and  ihe  Fort  Worth  and 
Denver,  with  rales  of  return  of  18.1  and 
21.9  percent,  respectively.  Both  these 
carriers  were  also  revenue  adequate  in 
1980. 

A  summary  of  our  findings  for  all  37 
railroads  as  of  December  31. 1981. 
including  the  1981  ROIs,  is  found  as  an 
appendix  to  this  decision. 

We  find: 

1.  Under  the  standard  previously 
established  in  Ex  Parte  No.  393,  the 
following  2  Class  I  railroads  were 
revenue  adequate  in  1981;  Clinchfield 
and  the  Fort  Worth  and  Denver. 

2.  This  proceeding  will  not 
significantly  affect  either  the  quality  of 
the  environment  or  conservation  of 
energy  resources;  nor  will  if  have 
adverse  economic  effects  on  small 
businesses  or  other  entities. 

Authority:  4>)  IJ.S  C.  1C"04(h) 

Di;cideil:  November  12.  1982. 

By  Ihe  Commission,  Chairman  Taylor.  Vine 
Chairman  Ciiiidm.  Commissioners  Slerrell, 
Andre.  Simmons,  and  Bradisoii. 
Commissioner  Sterrett  was  absent  and  did 
not  particJDate 
Agatha  L,  \1crj;i  l\^^\,i  h 
Secrclury. 
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Class  I  Railroads— 1981  Revenue 
AoEOUACy  Determination 


Return 

on 

Adequate  or 

irtvest' 

inadequate 

ment 

Eastern  District 

Baltimore  &  Oh^o  _«._ 

237 

Inadequate 

Besseme'  &  Lake  Ene — _— — 

8.90 

Do 

Boston  &  Maine      

0.00 

Do 

CnesapeaKe  &  Onio 

5.38 

Do 

Conrail                             « 

•0  00 

Do 

Ddawa-^  A  HuOson „ 

'000 

Oo 

Delrofl   ^3'eclo  S  I'Ofitoo 

000 

Do 

Eigin   Joliei  4  EaslefO 

3.89 

Oo 

Grand  Trunk  Western.      

299 

Do 

Nor'oik  &  Western  _. _ 

1077 

Oo 

PittsDurgn  i  Lake  Ene — 

'1  IS 

Do 

572 

Oo. 

Southern  Dtstnct 

Aaoarna  Great  Southern _ 

885 

Do 

9.74 

Do 

Cincinatt    New  Orleans  &  Texas 

t026 

Do 

Pacific 

C.'^c-'ie'd 

1806 

Do 

Co^'ca  ^3St  C:jasl 

3.33 
0.00 

Do 

ni.'o.s  Ce"t'3'  jjH  _ 

Do 

lj^S'i:"e  i  \ashv'iie 

7.04 

Oo 

SpaDoa'd  Coast  Li^e __.- 

210 

Oo 

SO'j'r-^rn  3^,lway        « 

771 

Do 

Wesierr-  Ostnct 

a*Ch  ^ooeka  1  Santa  Fe 

49» 

Do 

P    runqjnn  Kn'lharn     

4.29 

Do 

Cr.cago  Nortiwestem 

'216 

Do 

Chicago    Milwaukee.   St    Paul   S 

000 

Do 

pac'fic 

C-oiorado  S  Southern 

4  75 

Oo 

Denver  i  R.0  Grar^oe  /.es'e-^ 

809 

Oo 

Duijt^  Wesat)!  S  iron  Barege 

6  12 

Do 

2185 
761 

Do 

Kansas  Cifv  Southern „,« 

Do 

Missour.  Karsas-'e<as      j 

11.81 

Oo 

Mssour  Pacfic 

798 

Do 

S:   Lou.s. Southwestern —   .... 

393 

Oo 

Son  ,  ne             

8.12 

Oo 

Southern  Pacific 

0.50 

Oo 

U-ion  Pacify; „- _ 

7.41 

Do 

■000 

Do 

data  shown  aboM  va  (rom  1961  annual  report  form  R- 
1  5  with  the  exception  of  tlie  railroads  wim  an  (•)  next  to 

tr-ei.'  ^etu'ns  on  investment  Tnese  railroads  had  their  original 
rvestr-ent  oases  wrtten  down  due  to  reorganizations  The 
da'a  snown  atwve  use  t^e  original  investment  bases  ('ess 
dep'ecatjoni  tDetore  these  wr-te-downs  Two  o*  these  Gam- 
e's, me  P'ttsOurgh  &  Lake  Erie  and  the  Chicago  Northwest- 
e-n  had  oosi'ive  returns  on  investment  in  igei  Returns  on 
Pvestrnent  based  or  writtern-down  cost  (as  opposed  to 
or.q. nai  ccsn  are  as  follows 

Chicago  Nor^nwestem  3  84  percent 

Pittsburgh  i  _ake  Er  e— 2  "5  percent.  I 


(KR  Uor  62-31717  Tiled  ll-l»-«2;  8:45  am| 
BILLING  CODE  703S-01-M 


[Decision  No.  38919] 


Shippers  Service  Transport,  Inc.— 
Petition  for  Exemption  From  Tariff 
Filing  Requirements 

AGENCY;  Interstate  Commerce 

C.omm'ission. 

ACTION:  Notice  of  provisional 

exemption. 

SUMMARY:  In  response  to  a  pelition  filed 
by  Shippers  Service  Transport,  Inc..  the 
Commission  has  decided  provisionally 
to  exempt  Shippers  from  tariff  filing 
requirements  m  49  U.S.C.  10702,  10761. 
and  10762, 


DATES:  Comments  are  due  December  6, 
]'M:..  1  he  sought  relief  will  become 
effective  December  21.  1982  unless,  in 
response  to  adverse  comments  filed,  the 
Commission  issues  a  further  decision 
vv:'hdrawing  this  relief. 
ADDRESSES:  Send  an  original  and,  if 
possible.  15  copies  of  comments  to: 
Room  5340,  Interstate  Commerce 
Commission,  Washington,  D.C.  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Galloway,  (202)  275--2~8  or 
Tom  Smerdon,  (202)  275-7277, 
SUPPLEMENTARY  INFORMATION:  On 
September  29,  1982,  Shippers  Service 
Transport,  Inc.,  (petitioner)  requested 
relief  from  the  requirements  of  49  U  S  C 
10702, 10761,  and  10762,  Petitioner 
transports  general  commodities  (e.xcept 
classes  A  and  B  explosives,  hazardous 
wastes,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  United  States  (except  Alaska  and 
Hawaii),  under  continuing  contracts 
with  Robert  E.  Anderson,  Inc..  of  Cherry 
Hill,  N'l,  1.8tR  Traffic  Service,  Inc.  of 
Philadelphia,  PA,  and  J&V  Associates,  of 
Bordentown,  NJ.  The  Commission 
granted  this  authority  in  Permit  .No  MC- 
161204.  Petitioner  holds  no  other 
interstate  authority. 

Petitioner  serves  only  the  three  named 
shippers  (all  transport  brokers)  which 
require  a  transport  service  featuring 
flexibility  and  immediate  response  in 
both  rates  and  service,' 

Section  10702  of  the  Interstate 
Commerce  Act  requires  contract  carriers 
to  file  with  the  Commission  actual  and 
minimum  rates  for  the  transportation 
they  provide.  Section  10~61  prohibits 
transportation  without  a  tariff  on  file 
with  the  Commission,  and  section  10762 
sets  forth  general  tariff  requirements 
including  contract  carrier  authority  to 
file  only  minimum  rates.  Each  of  these 
sections  authorizes  the  Commission  to 
grant  relief  to  contract  carriers  when 
relief  is  consistent  with  the  public 
interest  and  the  transportation  policy  of 
section  10101. 

Petitioner  requests  the  sought 
exemption  in  order  to  meet  the  special 
needs  of  its  shippers.  It  states  that  the 
tariff  rules  applicable  to  tariff  changes 
and  filings  impede  the  necessary  close 
interaction  between  broker  and  contract 
carrier. 

We  find  the  exemption  is  warranted. 
There  appears  to  be  no  reason  to  deny 
the  carrier  and  the  shippers  the 
flexibility  to  be  realized  from  a  tariff 


'  Petitioner  also  offers  to  provide  copies  of  ils 
conlracis  and  rate  schedules  to  interested  parlies. 
Such  an  offer  is  not  necessary.  See  No.  38628.  Three 
Way  Corporation.  Pelition  For  Exemption  From 
Tariff  Filing  Requirements,  decided  June  25,  1982 
(not  printed). 


filing  exemption.  It  also  appears  that  the 
requirement  that  petitioner  file 
schedules  is  not  in  the  public  interest, 
and  that  relief  will  promote  the 
transportation  policies  of  49  U.SC. 
10101.  We  are  unable  to  conclude, 
however,  that  a  similar  exemption  is 
justified  for  future  contracts  and 
services.  Because  the  scope  and  terms  of 
future  contracts  are  necessarily 
unknown,  an  exemption  as  to  future 
contracts  can  only  be  based  on  general 
findings,  applicable  to  all  motor  contract 
carriers,  about  the  continued  utility  of 
any  contract  filing  requirement,  A 
proceeding  to  investigate  this  issue  on 
an  industry-wide  basis  w^ill  shortly  be 
instituted  in  Ex  Parte  No,  MC-165, 
L'nder  these  circumstances,  we  do  ntU 
provisionally  find  that  operations  to  be 
conducted  under  future  contracts  wtuild 
be  in  the  public  interest  or  would 
promote  the  transportation  policies  of  49 
use  10101. 

With  the  exception  noted  above,  we 
provisionally  grant  the  sought 
exemption.  If  w^e  receive  timely  filed 
adverse  comments,  we  will  issue  a 
further  decision  addressing  them  and 
deciding  whether  this  provisional 
exemption  ought  to  be  made  final. 

This  action  does  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Authority:  49  l.'  S.C.  10-02.  lOT.l,  aiui 
10"62. 

nccidfti   November  12,  1982. 

Fi)  the  Commission.  Division  1, 
Commissioners  St^rrett,  Simmons  and 
Gradison.  Commissioner  Sterrett  was  absent 
and  did  not  participate. 
Agatha  L.  Mergenovich, 
Secretary. 

|FR  Odc  8;-ai-16  F.ltd  n-lB~82;8:45ain| 
BILLING  CODE  7035-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-13,7391 

Continental  Copper  and  Steel 
Industries.  Inc.,  Hatfield  Wire  and 
Cable  Division,  Linden,  New  Jersey; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  31.  1982  in  response 
to  a  worker  petition  received  on  August 
23  1982  which  was  filed  by  the 
International  Brotherhood  of  Electrical 
Workers  on  behalf  of  workers  at 
Continental  Copper  and  Steel  Industries, 


unemploym 


DM  I 
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Inc..  Hatfield  Wire  and  Cable  Division, 
Linden,  New  Jersey. 

The  petitioning  group  of  workers  are 
subject  to  an  ongoing  investigation  for 
V.  hich  a  determination  has  not  yet  been 
issued  (T.-\-VV-l 3.371).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose:  and  the  investig.^tiun 
has  been  terminated. 

Signed  at  Washington.  DC.  this  lOih  day  of 
November  1982. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

IIRD"    8:-:il«<r<F,l,,ini-lg-82:8:45a!n| 
BILLING  CODE  4610-30-M 


Federal-State  Unemployment 
Compensation  Program;  Notice  of 
Ending  of  Extended  Benefit  Periods  In 
the  States  of  Alaska.  Arizona, 
Califcjrria.  Lcjir.iana,  ^1cntana, 
Nevada.  Noith  Caiolina,  Rhode  Island, 
and  Utah 

This  notice  announces  the  ending  of 
the  Extended  Benefit  Periods  in  the 
States  of  Alaska,  Arizona.  California. 
Louisiana.  Montana,  Nevada.  North 
Cirolina.  Rhode  Island,  and  Utah, 
effective  on  October  23, 1982. 

Rackground 

The  Fede.'^al-Slaie  Extended 
Linomployment  Compensation  Act  of 
1970  (26  U  S,C.  3304  note)  established 
the  Extended  Benefit  Program  as  a  part 
of  the  Federal-State  Unemployment 
Compensation  Program.  The  E.xtended 
Benefit  Program  takes  effect  during 
periods  of  high  unemployment  in  a 
State,  to  furnish  up  to  13  weeks  of 
extended  unemployment  benefits  to 
eligible  individuals  who  have  exhausted 
their  rights  to  regular  unemployment 
benefits  under  permanent  State  and 
Federal  unemployment  compensation 
l.nvs.  The  Act  is  implemented  by  State 
unemployment  compensation  laws  and 
by  Part  615  of  Title  20  of  the  Code  of 
Federal  Regulations  (20  CFR  Part  61,5). 

Extended  Benefits  are  payable  m  a 
State  during  an  Extended  Benefit  Period, 
which  is  triggered  "on"  when  the  rate  of 
insured  unemployment  in  the  State 
I. 'aches  the  State  trigger  rate  set  in  the 
.\r.\  and  the  State  law.  During  an 
Fxtended  Benefit  Period  individuals  arc 
1  Jgible  for  a  maximum  of  up  to  13 
weeks  of  benefits,  but  the  total  of 
Extended  Benefits  and  regular  benefits 
'ogether  may  not  exceed  39  weeks. 

The  Act  and  the  State  unemplovment 
compensation  laws  also  provide  that  an 
Extended  Benefit  Period  in  a  State  will 
trigger  "off  when  the  rate  of  insured 
.memployment  in  the  State  is  no  longer 


at  the  trigger  rate  set  in  the  law.  A 
benefit  period  actually  terminates  at  the 
end  of  the  third  week  after  the  wct-k  for 
which  there  is  an  off  indicator,  but  not 
less  than  13  weeks  af'er  the  benefit 
period  began. 

Determination  of  'cfF'  Indicator 

The  head  of  the  employment  security 
agency  of  each  State  named  above  has 
determined  that  the  rate  of  insured 
unemploym.ent  in  the  State  for  the 
period  consisting  of  the  week  ending  on 
October  2. 1982,  and  the  immediately 
preceding  twelve  weeks,  fell  below  the 
State  trigger  rale,  so  tiiat  for  that  week 
there  was  an  "ofF'  indicator  in  the  State. 

Therefore,  the  Extended  Benefit 
Periods  in  those  States  terminated  with 
the  week  ending  on  October  23, 1982. 

Information  for  Claimants 

i;ie  Stale  employment  security 
agency  of  each  State  will  furnish  a 
written  notice  to  each  mdividual  who  is 
filing  claims  for  Extended  Benefits  of  the 
end  of  the  Extended  Benefit  Period  in 
the  State  and  its  effect  on  the 
individual's  right  to  Extended  Benefits. 
20  CFR  615.13(d)(3). 

Persons  who  wish  information  about 
their  rights  to  Extended  Benefits  in  a 
State  named  above  should  contact  the 
nearest  State  employment  service  office 
or  unemployment  compensation  claims 
office  in  their  locality. 

Signed  at  Washington.  D.C.,  on  October  8, 

1982. 

Albert  Angrisani, 
Assistant  Secretary  of  Labor. 

|FR  nor    B:   :nBl)SF;!ed  n    1»-82;8:45| 
BILLING  CODE  4510- 30-M 


Labor  Surplus  Area  Classifications 
Under  Executive  Orders  12073  and 
10582;  Notice  of  Changes  to  Annual 
List  of  Labor  Surplus  Areas 

AGENCY:  Knipiovau^iit  and  Training 
Administration,  Labor. 
action:  Notice. 

date:  The  changes  to  thp  annual  list  are 
c'firtive  on  November  1  1982. 

SUMMA.'^y.  The  purpose  of  this  notice  is 
to  announce  changes  to  the  annual  Hst 
of  labor  surplus  areas. 

FOR  FURTHER  lUFO^^M ATION  CONTACT: 

Janu  s  VV.  iiiggi.'is.  U;)iled  States 
Employment  Service  (Attention:  TEEPA) 
601  D  Street.  N.W..  Washington.  D.C. 
20213   Telephcn.'   2i>2-Tfi-fi890, 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12073  requires 
executive  agencies  to  emphasize 


procurement  set-asides  m  labor  surplus 
areas.  The  Si:^cretdry  'if  Labor  is 
responsible  under  that  Order  for 
classifying  and  designating  areas  as 
labor  surplus  areas. 

Under  Executive  Order  10582 
executive  agencies  may  reject  bids  or 
offers  of  foreign  materials  in  favor  of  the 
lowest  offer  by  a  domestic  supplier, 
provided  that  the  domestic  supplier 
undertakes  to  produce  substantially  all 
of  the  materials  in  areas  of  substantial 
unemployment  as  defined  by  the 
Secretarj'  of  Labor.  The  preference  given 
to  domestic  suppliers  under  Executive 
Order  10582  has  been  modified  by 
Executive  Order  12260.  Federal 
Procurement  Regulations  Temporary 
Regulation  57  (41  CFR  Chapter  1. 
Appendix),  issued  by  the  General 
Services  Administration  on  January  15, 
1981  (46  FR  3519),  implements  Executive 
Order  12260.  Executive  agencies  should 
refer  to  Temporary  Regulation  57  in 
procurements  involving  foreign 
businesses  or  products  in  order  to 
assess  its  impact  on  the  particular 
procurements. 

The  Department  of  Labor's  regulations 
implementing  Executive  Orders  12073 
and  10582  are  set  forth  at  20  CFR  Part 
654,  Subparts  A  and  B.  Subpart  A 
requires  the  Assistant  Secretary  of 
Labor  to  classify  jurisdictions  as  labor 
surplus  areas  pursuant  to  the  criteria 
specified  in  the  regulations  and  to 
publish  annually  a  list  of  labor  surplus 
areas.  Pursuant  to  those  regulations,  the 
Assistant  Secretary  of  Labor  published 
the  annual  list  of  labor  surplus  areas  on 
June  4,  1982  (47  FR  24474). 

Subpart  B  of  Part  654  states  that  an 
area  of  substantial  unemployment  for 
purposes  of  Executive  Order  10582  is 
any  area  classified  as  a  labor  surplus 
area  under  Subpart  A.  Thus,  labor 
surplus  areas  under  Executive  Order 
12073  are  also  areas  of  substantial 
unemployment  under  Executive  Order 
10582. 

The  areas  described  below  have  been 
classified  by  the  Assistant  Secretary  of 
Labor  as  labor  surplus  areas  pursuant  to 
20  CFR  654.5(c)  and  are  added  to  the 
annual  list  of  labor  surplus  areas, 
effective  November  1.  1982.  In  addition, 
1  area  is  removed  from  the  annual  list 
because  il  no  longer  meets  the 
classification  criteria.  The  following 
changes  to  the  annual  list  of  labor 
surplus  areas  are  published  for  the  use 
of  all  Federal  agencies  in  directing 
procurement  activities  and  locating  new 
plants  or  facilities. 


Federal  Register  /  Vol.  47,  No.  224  /  Friday,  November  19,  1982  /  Notices 


Sigr.ed  dt  Wdskingtar-.,  DC.  on  November 
10.  1982. 
Albert  .Angrisani,  | 

.4.>s;>\7"i'  Secretary  of  Labor 

Additions  to  the  Annual  List  of  Labor 
Surplus  Areas 

iXover-ber  1.  1982  I 


Laoof  surnius  areas 


Civil  lunsdictior  {nctuded 


AiaCama 
E'f^Ofe  County Elmore  County 


Geneva  County..^- 
We^aen  County  — 


Geneva  County 


Connecticut 

Meriden  County 

Mane 
Andr::scoqgin  C^unry  Anarcjscoggio  County. 

Maryland 

F'5de*"CK  County P'sfjenck  County. 

^4ort^  Carolina 

Cardweli  County CaWwell  County. 

Ohio 


Lake  County  ... 
Manii  County    . 


Lake  County 
Miami  County 


Pennsy'vania 
3al   0*  A/egneny  County  A.ieqencv   Ccinn,    ie^s   ?f^rn 

Mil.s  ^J*nc.,"i0  ano  Pitts- 
burgh C'N 

Bet'^ienem  City Betr.tenem     City     m     Leniqn 

County  and  t-,cr'r^r"^':jr 
County 

Leoanon  County  Leoanon  County 

Bai  o'  Norl^.ampton  County  ^cftrlamDtan  Ccunty  less 
Bert^ler^e""  "'^/ 

P  ttsOurgn  City .__ fMlsDurgn    Cirj    in    Ailegfieny 

County 

Pnooe  'Siand 
Cental  Falls  City Central  Falls  City. 


Removal  From  .Annual  Labor  Surplus 
Listing 

\ove  rr.be  r  1,  1982  I 


Labor  aurolus  areas 


Ovil  lurtsdiction  included 


Tennessee 

v\ea»iey  County WeaKley  County. 

'R  Da    e:-!'-"*,  F  fJ  ;i-18-82:8;««ra|  i 

BILLING  CODE  45tO-30-M 


[TA-W-13,681]  I 

Middle  Atlantic  Precision  Steel, 
Division  of  Jones  &  Laughlin  Steel 
Corp.,  Atco,  New  Jersey;  Notice  of 
Termination  of  Investigation 

Pursuant  to  St-f.u.ui  221  of  the  Trade 
Act  of  19''4,  an  investigation  was 
initiated  on  July  30,  1982  in  response  to  a 
worker  petition  received  on  July  28,  1982 
which  was  filed  on  behalf  of  workers  at 
Middle  Atlantic  Precision  Steel,  Division 
of  Jones  &  Laughlm  Steel  Corporation. 
Atco.  New  Jersey. 

The  petitioning  group  of  workers  are 
subject  to  an  ongoing  investigation  for 


\%hich  a  determination  h,is  not  yet  been 
issued  (TA-VV-13,401J.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  D.C.  this  10th  d.iy  of 
November  1982. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc  fl2-:iiai«  Filed  ll-18-«2;e:45  am| 
BILLING  COOe  4S10-30-M 


[TA-W-13,1651 

Prestolite  Electronics  Wico  Plant,  West 
Springfield,  Mass.,  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  28,  1981  in 
response  to  a  worker  petition  received 
on  December  21,  1981  which  was  filed 
on  behalf  of  workers  at  Prestolite 
Electronics,  Wico  Plant,  West 
Springfield.  Massachusetts. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently. 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  D.C.  this  10th  day  of 
.N'ovember  1982. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Ooc  82-31902  Filed  11-1»-<Z;  8:45  am] 
BILLING  COOE  4510-30-H 


Occupational  Safety  and  Health 
Administration 

Maryland  State  Standards;  Notice  of 
Approval 

1  Background.  Part  1953  of  Title  29, 
Code  of  Federal  Regulations  prescribes 
procedures  under  Section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary),  (29  CFR  1953.4]  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  Section 
18tc)  of  the  Act  and  29  CFR  Part  1902. 
On  July  5,  1973,  notice  was  published  in 
the  Federal  Register  (38  FR  17834)  of^the 
appri)\  ill  of  the  Maryland  State  plan  and 
the  adoption  of  Subpart  O  to  Part  1952 
containing  the  decision. 


The  Maryland  State  plan  provides  for 
the  adoption  of  Federal  standards  as 
State  standards  after  comments  and/or 
public  hearings.  Sections  1952.210-214  of 
Subpart  O  set  forth  the  State's  schedule 
for  the  adoption  of  Federal  standards. 
By  two  letters  dated  August  19,  1982 
from  Commissioner  Harvey  A.  Epstein, 
Maryland  Division  of  Labor  and 
Industry  to  the  Regional  Administrator 
and  incorporated  as  part  of  the  plan,  the 
State  submitted  State  standards 
comparable  to:  1.  Amendments, 
corrections  and  revisions  to  29  CFR 
1910.1025(e)(1)  and  Table  1.  pertaining  to 
occupational  exposure  to  lead  as 
published  in  the  Federal  Register  (46  FR 
60775-60776),  dated  December  11.  1981; 
and;  2.  amendments,  corrections  and 
revisions  to  29  CFR  Part  1910,  Subpart  S. 
pertaining  to  electrical  standards  as 
published  in  the  Federal  Register  (46  FR 
40184-40185),  dated  August  7,  1981. 
These  standards,  which  are  contained  in 
COMAR  09.12.31  Maryland 
Occupational  Safety  and  Health 
Standards  under  the  Maryland 
Occupational  and  Health  Act  of  1973, 
were  adopted  after  public  hearings  held 
on  July  7,  1982.  pursuant  to  Article  89 
sections  30(a),  31(i),  31(m),  annotated 
Code  of  Maryland. 

2.  Decision.  Having  reviewed  the 
State  submission  in  comparison  with  the 
Federal  standards  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  Federal  standards  and 
accordingly  should  be  approved. 

3.  Location  of  supplement  for 
inspection  and  copying.  A  copy  of  the 
standards  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Commissioner  of  Labor  and  Industry, 
501  St.  Paul  Place,  First  Floor,  Baltimore, 
Maryland  21202;  the  Office  of  the 
Regional  Administrator.  OSHA,  3535 
Market  Street.  Suite  2100,  Philadelphia, 
Pennsylvania  19104;  and  the  OSHA 
Officeof  State  Programs,  Room  N3700, 
Third  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC.  20210. 

4.  Public  participation.  Under  29  CFR 
1953.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
State  plan  as  a  proposed  change  and 
making  the  Regional  Administrator's 
approval  effective  upon  publication  for 
the  following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
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law  including  meeting  req'iirenicnts  for 
public  participation. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
n;quirpments  of  State  law  and  further 
p.irticipation  would  be  unnecessary. 

This  decision  is  effective  ,\'ovember 
19.  1982. 

ISen.  18.  Pub.  L  91-596.  84  Stat.  1608  (29 
U.S.C.  667)) 

Signed  at  Philadelphia.  PennsylvaniH  this 
17th  day  of  September  1982. 
James  W.  Stanley, 

Acting  Rfoiona/  A  dministrator. 

|KR  Qi"    8;-3;m07  Filed  ll-IB-fli  H45.mi| 
BILLING  CODE  4510-26-M 


Office  of  the  Secretary 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibility 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35),  considers  comments 
on  the  proposed  forms  and 
recordkeeping  requirements  that  will 
affect  the  public. 

List  of  Forms  Under  Review:  On  each 
Tuesday  and/or  Friday,  as  necessary, 
the  Department  of  Labor  will  publ:sh  a 
list  of  the  Agency  forms  under  review  by 
the  Office  of  Management  and  Budget 
(OMD)  since  the  last  list  was  published. 
The  list  will  have  all  entries  grouped 
into  new  forms,  revisions,  extensions 
(burden  change),  extensions  (no 
change),  or  reinstatements.  The 
Departmental  Clearance  Officer  will, 
upon  request,  be  able  to  advise 
members  of  the  public  of  the  nature  of 
any  particular  revision  they  are 
interested  in.  Each  entry  will  contain  the 
following  information: 

•  The  Agency  of  the  Department 
issuing  this  form. 

•  The  title  of  the  form. 

•  The  Agency  form  number,  if 
applicable. 

•  How  often  the  form  must  be  filled 
out 

•  Who  will  be  required  to  or  asked  lo 

report. 

•  Whether  small  business  or 
ornanizations  are  affected. 

•  The  standard  industrial 
classification  (SIC)  codes,  referring  to 
specific  respondent  groups  that  are 
affected. 

•  An  estimate  of  the  number  of 
responses. 

•  An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form. 

•  The  number  of  forms  in  the  request 
for  approval. 


•  An  abstract  describing  the  nnHJ  fo.- 
and  uses  of  the  information  coHn.tuin, 

Comments  and  Questions:  Cop:<>  of 
the  proposed  forms  and  supporting 
do'  iiments  may  be  obtained  by  calling 
;h.>  Departmental  Clearance  Officer, 
Paul  E.  Larson.  Telephone  202-523-6331. 
Comments  and  questio.^.s  about  the 
items  on  this  list  should  be  directed  lo 
Mr.  Larson.  Office  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue.  N'W.,  Room  S- 
5526,  Washington.  D.C.  20210. 
Comments  should  also  be  sent  to  the 
OMB  reviewer,  Norman  Frumkin, 
Telephone  202-395-68H0,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  3208,  NEOB,  Washington,  D.C. 
20503. 

Any  member  of  the  public  who  w-ints 
to  comment  on  a  form  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

E.xtension:  (.\o  Change). 

•  Employment  Standards 
Administration: 

•  E.stablishment  Information  Form 

•  W'H-45 

•  On  Occasion 

•  Individual  Employers 

•  Small  Business  or  Organization 

•  SIC:  All 

•  4500  Responses;  750  Hours;  one  form 
The  form  is  used  to  determine 

possible  coxorage  as  well  as  other 
pertinent  information  about  those 
establishments  which  are  being 
considered  for  investigation  under  the 
Fair  Labor  Standards  Act.  This  form  is  a 
simple  and  ready  m.euns  of  determining 
coverage  under  the  Act  by  providing 
specific  business  information  not 
available  otherwise. 

Signed  at  Washington,  D.C.  this  16th  day  of 
.\o\  ember.  1982. 
Paul  E.  Larson, 
DeparlwentaJ  Clearance  Officer, 

|FR  Doc  82-,11809  Filfd  11-1B-82:  8:45  am| 
BILLING  CODE  4510-27-H 


Office  of  Pension  and  Welfare  Benefit 
Programs 

lAppllcation  No.  D-3141  i 

Proposed  Exemption  for  Certain 
Transactions  Involving  Kemper 
Investors  Life  Insurance  Company 
Pooled  Separate  Accounts  Located  in 
Chicago,  Illinois 

agency:  Office  of  Pension  and  Welfare 

Benefit  Programs,  Labor. 

ACTION:  .Notice  of  proposed  exemption. 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 


Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  e.xemption  would 
permit  pooled  separate  accounts  (the 
Fund(s))  sponsored  by  the  Kemper 
Investors  Life  Insurance  Company 
(KILICO).  in  which  employee  benefit 
plans  (the  Plans)  would  invest,  to 
engage  in  certain  transactions  provided 
specified  conditions  are  met.  The 
proposed  exemption,  if  granted,  would 
affect  KILICO,  the  Plans  and  their 
participants  and  beneficiaries  and  other 
persons  participating  in  the  transaction 
described  herein. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  on  or  before  December 

20.  1982. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards.  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216,  Attention:  Application  No. 
D-3141,  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  N.W.,  Washington, 
DC  20216 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Sandler  of  the  Department, 
telephone  (202)  523-8195.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  Notice  IS 

hereby  given  oi  the  ptiidency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
sections  406  and  407(a)  of  the  Act  and 
from  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  of  the 
Code.  The  proposed  exemption  was 
requested  in  an  application  filed  by 
KILICO,  pursuant  lo  section  408(a)  of  the 
Act  and  section  4975(c)(2)  of  the  Code, 
and  in  accordance  with  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  Effective 
December  31, 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713,  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department, 
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Summary'  of  Facts  and  Representations 

The  application  contains 
representations  wi'h  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  tne  applicant. 

1.  Kemper  Corporation  (KemperJ.  a 
publicly-held  corporation  mcorporated 
ia  the  State  of  Delaware,  is  a  non- 
operating  holdms  company  with 
subsidiaries  in  insurance,  health  and 
safety  and  investm.ent  management 
services.  Kemper  is  a  Fortune  500 
corporation  with  annual  sales  in  excess 
of  Si. 000.000. 000.  Through  its  wholly- 
owned  subsidiaries,  Federal  Kemper 
Life  Assurance  Company  and  KILICO. 
KeTiper  writes  life  insurance  in  every 
state  except  New  York  and  had  in  force 
as  of  December  31.  1981.  approximately 
520  billion  of  life  insurance.  Through  its 
wholiy-owned  subsidiary.  Kem.per 
Reinsurance  Com.pany  (KRI).  Kemper 
engages  in  the  business  of  reinsurance. 
As  of  Decem.ber  31,  1981,  KRI  had  assets 
of  approximately  5509.000,000.  Through 
five  regional  subsidiaries  (the  KPC 
Insurers).  Kemper  underwrites  property- 
casualty  insurance,  In  addition,  through 
its  network  of  brokers  and  independent 
agents  Kemper  also  aids  in  the 
pi'acempnt  of  property-casualty 
insurance  with  unaffiliated  insurance 
companies. 

2.  Bedford  Properties,  Inc.  (Bedford),  is 
a  California  corporation  incorporated  in 
1961.  Bedford  Management  Company. 
Inc.  (BMC)  and  E  A. ^Construction 
Company  (BA)  are  both  wholly-owned 
subsidiaries  of  Bedford.  Bedford  is 
involved,  both  for  its  own  account,  for 
the  account  of  its  principal,  Peter 
Bedford,  and  for  the  account  of  Mr. 
Bedford's  partners  and  joint  venturers. 
m  the  acquisition,  sale,  leasing, 
developmnt  and  management  of  non- 
residential real  property.  Over  the  past 
twenty  years,  Bedford  has  grown  from 
the  rcle  of  a  developer  of  convenience 
m.arkets  to  that  of  a  developer  of 
industrial  parks,  office  buildings  and 
shopping  centers.  It  has,  in  the  past  five 
years,  specialized  in  properties  with 
values  cf  between  51,000,000  and 
510,000,000  for  investment  by  Mr. 
Bedford  alone  or  by  the  various  joint 
ventures  and  partnerships  in  which  he  i9 
involved 

3.  Bedford  and  its  affiliates  are  also 
involved  in  the  development  of  similar 
properties  for  sale.  They  have  developed 
com.m.ercial,  industrial  and  office 
properties  for  many  of  the  largest 
corporations  in  the  country  and 
presently  own  or  m.anage  in  excess  of 
fifty  different  properties  having  a  fair 


m.irket  value  of  in  excess  of 
S-50.000.000.  Bedford  and  its 
subsidiaries  had  thirty-five  full-time 
employees  and  a  combined  net  worth  of 
in  excess  of  $350,000  as  of  December  31, 
1981. 

4.  Kemper  has  conducted  business 
with  Bedford  and  its  affiliates  and  with 
Mr.  Bedford  individually  since 
December,  1970  as  a  joint  venturer  in 
approximately  twenty-one  separate 
transactions  involving  in  excess  of 
5130,000,000.  In  all  of  these  transactions, 
Bedford  and  its  affiliates  have  acted  as 
the  originator,  developer  and  manager.  It 
is  contemplated  that  Kemper  will 
continue  to  participate  with  Bedford  in 
real  estate  joint  ventures.  It  is  also 
contemplated  that  Kemper  may  in  the 
future  own  properties  which  are 
developed  and/or  managed  by  Bedford 
and  that  Kemper  may  lend  money  to 
and/or  provide  insurance  services  and 
products  to  Bedford  and  its  projects. 

5.  Due  to  the  difficulties  inherent  in 
the  direct  ownership  of  real  property  by 
pension  benefit  plans,  plan  fiduciaries 
are  expressing  increasing  interest  in 
participating  in  collective  investm.ent 
vehicles  which  invest  in  real  property. 
This  interest  has  been  m.et  for  the  most 
part  by  commingled  bank  funds  or 
insurance  company  separate  accounts  of 
substantial  size.  As  a  result,  substantial 
competition  has  developed  among  the 
real  estate  equity  fund  investors  for 
larger  properties  ($15,000,000  and  more] 
since  the  labor  involved  in  purchasing 
smaller  properties  is  not  substantially 
less  than  that  required  for  larger 
prroperties  and  since  substantial  sums 
must  constantly  be  invested. 

6.  Kemper  states  that  numerous  plan 
fiduciaries  have  indicated  that  they 
would  like  to  invest  in  real  property  of 
smaller  size  but  believe  that  it  is  not 
economically  feasible  for  an  individual 
plan  to  search  the  country  for 
acceptable  properties  and  to  manage  a 
property  once  it  is  acquired.  Customarily 
these  services  are  provided  by  licensed 
real  estate  brokers  and  by  professional 
property  managers.  A  more  efficient  and 
effective  alternative  is  for  a  pooled 
separate  account  such  as  the  Fund  to 
engage  the  services  of  such 
professionals. 

7.  It  is  contemplated  that  the  first 
Fund  will  have  a  10  year  life  with  a 
possible  extension  period  and  a 
liquidation  period.  Participation  in  the 
Funds  will  be  restricted  to  qualified 
pension,  profit  sharing  and  annuity 
plans.  Each  participating  Plan  will 
invest  no  more  than  25  percent  of  its 
assets  in  the  Funds.  Participating  Plans 
will  purchase  a  group  annuity  contract 
from  KILICO  under  the  terms  of  which 


all  or  a  portion  of  the  money  paid  by  the 
Plans  will  be  invested  in  the  Funds. 
Each  Plan's  investment  in  a  Fund  will  be 
limited  to  10  percent  of  the  Funds  assets 
until  such  time  as  $100,000,000  of 
interests  in  the  Fund  have  been  sold,  7^ 
percent  until  such  time  as  5200,000,000 
of  interests  in  the  Fund  have  been  sold 
and  5  percent  thereafter.  The  10  percent 
and  71^  percent  figures  would  no  longer 
be  applicable  commencing  on  the  fourth 
anni\  ersary  of  the  date  on  which  the 
consummation  of  the  sale  of  the  first 
interest  in  the  Fund  occurs,  however, 
compliance  with  the  percentage 
requirements  would  be  determined  as  of 
the  time  of  initial  purchase  and  no 
subsequent  event  other  than  additional 
purchases  by  Plans  would  cause  a  loss 
of  the  benefit  of  initial  compliance. 
Therefore,  if  a  Plan's  purchase  of 
interests  complies  with  the  percentage 
requirements  at  the  time  of  purchase, 
the  Plan  would  not  be  required,  at  the 
end  of  the  above-described  four  year 
period,  to  reduce  its  share  of  the 
interests  in  the  Fund  to  5  percent, 

8.  The  applicant  states  that  the 
requested  relaxation  of  the  percentage 
limitations  that  would  otherwise  be 
applicable  under  the  class  exemption  for 
insurance  company  pooled  separate 
accounts  (PTE  78-19,  43  FR  59915)  is 
appropriate  because  the  Funds  are 
closed-end  and  because  KILICO  is 
entering  a  new  and  different  market 
than  that  contem.plated  by  PTE  78-19; 
therefore,  it  requires  a  grace  period 
within  which  it  may  solicit  Plan 
investment  within  the  above-described 
percentage  limitations. 

9.  All  decisions  by  a  Plan  to 
participate  in  a  Fund,  and  all  decisions 
as  to  whether  to  continue  participation 
in  a  Fund,  will  be  made  by  a  Plan 
fiduciary  who  is  not  an  affiliate  of 
KILICO  or  Bedford.  Furthermore,  the 
Plan  fiduciaries  will  be  gi\en  a 
disclosure  statement  prior  to  investment 
in  a  Fund,  which  will  describe  in  detail 
the  operation  of  the  Fund  and  the 
rela'.ionships  and  compensation  in 
connection  with  the  Fund  of  KILICO, 
Bedford  and  their  affiliates. 

10  KILICO  will  provide  certain 
general  management  services  to  the 
Funds  including,  but  rot  limited  to, 
m.arketing,  investment  decisions 
portfolio  review  and  oversight, 
acquisition  of  property  management 
services.  Fund  accounting,  reporting  and 
disclosure  and  selecting  and  supervising 
other  service  providers.  For  these 
general  management  services,  KILICO 
Will  receive  a  fee  (the  Management  Fof) 
from  the  Fund  payable  monthly  and 
computed  at  the  annual  rate  of  1.2%  of 
the  net  assets  of  the  Fund.  For  the 
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purposes  of  determining  the 
Management  Fee,  Fund  assets  (unsisting 
of  cash  and  cash  eqiii\alents  vviM  he 
disregarded.  In  determining  its  1  2'V, 
Management  Fee  with  respt^ct  In  the 
i  und.  KILICO  will  value  all  real 
property  assets  held  in  the  Fund  at  the 
end  of  the  fiscal  year  at  fair  market 
value  established  by  appr.iisals 
performed  by  independent  appraisers. 

n.  Kll.icb  will  enter  into  an 
.lyreement  wih  Bedford  pursuant  to 
which  Bedford  will  provide  to  KIIJCO, 
in  connection  with  KILICO's 
aciministration  of  the  Funds,  advice  and 
ccunsel  with  respect  to  the  marketing  of 
interests  in  the  particular  Fund,  the 
initial  purchase  of  properti(?s  for  the 
Fund,  the  sale  of  properties  for  the  Fund, 
the  acquisition  of  property  management 
services  for  the  properties  held  by  the 
Fund,  the  making  of  improvements  to 
properties  held  by  ihe  Fund  and  general 
periodic  review  and  oversight  of  the 
Fund's  portfolio. 

12.  For  these  services.  KII.ICO  will 
p.iy  to  Bedford,  out  of  its  .Management 
Fee  described  above:  (a)  Bedford's 
<ii:tual  e.xpenses  incurred  in  providing 
the  services:  and  (b)  a  ma.ximum  of  50% 
of  the  pre-tax  gain  remaining  from  the 
1.2%  Management  Fee  after  allocable 
general  management  expenses  of  both 
Bi'dford  and  KILICO  and  KILICO  s 
iclLial  expenses  incurred  in 

administering  the  Fund  are  charged 
-igainst  the  Management  Fee. 

13.  KILJCO  will  have  responsibility  fur 
till  ing  and  overseeing  property 
!r;,inagers  with  respect  to  each  property 
acquired  by  the  Fund.  Where  it  is 
ff-asible  and  reasonable  to  do  so. 
KILICO  will  retain  BMC  to  provide  such 
;'rriperty  management  servii.:es.  Any 
tiuch  retention  of  BMC  will  be  on  a 

onimercially  reasonable  basis  under 
which  BMC  will  receive  a  management 
fee  which  Bedford  and  KILICO  believe 
i'i  lie  competitive.  Each  contract  for 
property  management  services  entered 
into  by  BMC  and  KILICO  on  the  Fund's 
behalf,  will  be  subject  to  termin.ition  by 
MLICO  upon  60  days  notice. 

14.  If  a  Fund  acquires  an  interest  in 

i  eal  property  where  Kemper  or  one  of  its 
dJtiiiates  holds  a  pre-existing  lease 
wiiich  has  not  been  entered  into  in 
contemplation  of  the  acquisition  of  the 
pinperty  by  the  Fund,  the  applicant 
rc'iuests  an  exemption  to  permit  the 
I  mtinuation  of  such  lease  m  acc:ordanre 
with  its  terms;  provided  however,  that 
Kemper  will  not  permit  any  transaction 
!ij  take  place  that  involves  any 
(  xpansion  of  space,  extension,  renewal, 
waiver,  exercise  of  option  or  any  other 
modification  to  such  lease. 

15.  In  many  cases  a  commission  is 
payable  to  a  real  estate  broker  who 


secures  a  tenant  for  real  property  owned 
liy  the  Fund.  Depending  on  market 
conditions  and  commercial  practices 
existing  from  time  to  time  in  the  locality 
i:n  olved.  the  commission  may  hi-  paid 
by  the  Fund  and/or  by  the  ten.int.  It  is 
contemplated  that  BMC  will  act  as  the 
renting  broker  v^  ith  respect  to  Fund 
properties  which  it  manages  and  that  it 
will  be  compensated  on  a  commercially 
reasonable  basis  therefor,  taking  into 
account  the  area  and  the  type  and  size 
of  the  transaction.  Each  contract  for 
brokerage  services  entered  into  by  BMC 
and  KILICO  on  behalf  of  a  Fund,  will  be 
subject  to  termination  by  KILICO  upon 
60  days  notice.  Furthermore,  BMC  will, 
on  a  quarterly  basis,  provide  KILICO 
and  each  Plan  with  a  statement  setting 
forth  the  am.ount  of  the  leasing 
commissions  for  that  quarter  and  a 
description  of  the  method  by  which  such 
compensation  was  calculated. 

16.  Frequently,  properties  owned  by  a 
Fund  will  require  repairs,  rehabilitation 
and  other  improvements,  both  at  the 
time  of  their  initial  acquisition  by  the 
Fund  and  thereafter.  It  is  contemplated 
that  BA  will  act  as  the  general 
contractor  in  connection  therewith  and 
that  it  will  be  compensated  on  a 
commercially  reasonable  basis.  All 
decisions  concerning  the  retention  of 
Bedford  or  one  of  its  affiliates  to  provde 
such  contracting,  and  decisions  with 
respect  to  the  amount  which  will  be  paid 
to  Bedford  or  its  affiliates,  will  be  made 
hv  KII  ICO, 

17.  Properties  acquired  by  the  Fund 
may  be  covered  by  Kemper  property, 
liability  or  casualty  insurance  written  by 
a  KPC  Insurer.  Although  Bedford  will 
avoid  dealing  with  the  KPC  Insurers  in 
terms  o!  new  insurance,  the  applicant 
•isserts  that  it  would  be  wasteful  to 
require  the  replacement  of  existing 
insur;ince  on  a  Fund  property. 
Therefore,  an  exemption  is  requested  for 
the  ,u:quisition  by  a  Fund  of  a  property 
whii  h  is  covered  by  property,  liability  or 
casualty  insurance  written  by  a  KILICO 
affiliate  if  (a)  such  insurance  was  bound 
at  the  time  of  ihe  acquisition  of  the 
property  by  the  Fund  and  was  not  bound 
in  contemplation  of  such  acquisition: 
and  (b)  such  insurance  is  not  renewed 
upon  the  expiration  of  its  term. 

18.  In  addition,  KRI  reinsures  risks 
both  on  a  treaty  and  on  a  facultative 
basis.  No  exemiption  has  been  requested 
for  renewals  of  reinsurance  on  a 
facultative  basis.  In  a  treaty  situation,  a 
reinsurer  agrees  to  reinsure,  on  a 
blanket  basis,  a  percentage  or  layer  of  a 
certain  type  of  risk  written  by  a  primary 
insurer  or  another  reinsurer.  For 
example.  KRI  might  write  a  treaty  with 
an  unrelated  casualty  company  to 
automatically  reinsure  one  percent  of  all 


shopping  center  fire  risks  underwritten 
by  the  casualty  company,  one  of  which 
properties  may  be  owned  by  the  Fund. 
In  a  facultative  situation,  a  reinsurer 
agrees  to  reinsure  a  specific  risk. 
Prohibited  transactions  could  occur  by 
virtue  of  KRl's  acting  as  a  reinsurer  with 
respect  to  a  policy  written  on  a  property 
owned  by  the  Fund  and  receiving  a  fee 
therefor.  An  exemption  is  requested  to 
permit  reinsurance  by  an  affiliate  of 
KILICO  if  the  underlying  property, 
liability  or  casualty  insurance  was 
bound  at  the  time  of  the  acquisition  of 
the  property  by  the  Fund  and  was  not 
bound  in  contemplation  of  such 
acquisition.  Also,  an  exemption  is 
requested  for  the  prospective 
reinsurance  by  an  affiliate  of  KJUCO  on 
a  treaty  basis  of  any  property,  liability 
or  casualty  insurance  covering  any 
property  acquired  by  the  Fund.  The 
applicant  represents  that  there  will  be 
no  arrangements  or  agreements  between 
KRI  and  other  reinsurers  regarding 
specific  properties  covered  under  a 
reinsurance  treaty. 

19.  In  general,  it  is  contemplated  that 
properties  acquired  by  the  Funds  will  be 
purchased  for  cash  and  that  the  Funds 
will  not  rely  on  mortgage  financing  or 
other  loans  in  connection  with  the 
acquisition  or  carrying  of  properties. 
However,  there  may  be  situations  where 
the  assumption  of  indebtedness  by  a 
Fund  becomes  desirable.  For  example, 
the  Fund  may  wish  to  purchase  a 
property  which  is  subject  to  an  existing 
mortgage  which  does  not  permit 
prepayment  or  which  contains  harsh 
prepayment  penalty  provisions,  or  may 
wish  to  acquire  a  property  which  is 
subject  to  an  existing  mortgage  on  terms 
so  favorable  that  it  would  not  be  in  the 
interest  of  the  Fund  to  prepay  the 
mortgage. 

20.  Violations  of  the  prohibited 
transaction  rules  in  this  area  may  arise 
from  the  fact  that  a  Kemper  affiliate  may 
have  provided  pre-existing  financing  on 
properties  which  will  be  purchased  by 
the  Fund  and.  unless  the  financing  is 
paid  off  prior  to  the  acquisition.  KlUCO 
or  an  affiliate  would  be  lending  money 
to  the  Fund.  Accordingly,  an  exemption 
is  requested  for  the  loans  to  the  Fund 
from  a  Kemper  affiliate  if:  (a)  the  loan 
was  in  effect  prior  to  the  acquisition  of 
the  property  by  the  Fund  and  was  not 
placed  on  the  property  in  contemplation 
of  such  acquisition;  and  (b)  Kemper  and 
its  affiliate  do  not  take  any  action  to 
foreclose  such  loan  or  otherwise 
exercise  any  discretionary  authority 
granted  to  them  under  such  mortgage 

21.  In  the  interest  of  expediting  the 
investment  of  the  assets  of  the  Fund, 
and  in  the  interest  of  possibly  being  able 
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to  inform  independent  fiduciaries  who 
are  considering  authorizing  the 
investment  of  plan  assets  in  the  Fund  of 
the  real  properties  in  which  the  Fund 
mH>  invest,  KILICO  and/or  Bedford  may 
find  ;t  necessary  or  desirable  either  to 
acquire  options  on  real  property  or  to 
si^n  binding  contracts  for  the  acquisition 
of  real  property.  Since  at  the  time  of 
these  acquisitions,  the  Fund  may  not 
have  been  established  and/or  the  Fund 
may  not  be  fully  capitalized,  it  may  be 
necessary  for  KILICO  and/or  Bedford  to 
advance  its  own  assets  and'or  to 
becorr.e  legally  obligated  to  .io  so.  The 
assignment  of  the  option  or  dcqiiisition 
agreement  to  the  Fund  in  p\(  haiij^e 
solelv  for  the  consideration  advanced  by 
KILICO  and/or  Bedford  and 
reimbursement  of  its  direct  out-of- 
pocket  expenses  and,  in  certain  cases, 
an  assumption  of  the  obligation  of 
KILICO  and/or  Bedford  to  acquire  the 
property,  might  constitute  a  violation  of 
the  prohibited  transaction  rules  and  an 
exemption  is  requested  therefor.  The 
option  or  acquisition  agreements  will 
specifically  state  that  they  have  been 
entered  into  for  the  purpose  of 
ultimately  being  placed  with  the  Fund 
and  that  KILICO  and/or  Bedford  are 
only  parties  thereto  until  such  time  as 
such  placement  can  be  effectuated. 

22.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  statutory  criteria 
of  section  408(a)  due  to  the  fcilluwing: 

(a)  The  decision  to  invest  in  a  Fund 
w  :li  be  made  by  Plan  fiduciaries  who 
are  not  affiliates  of  KILICO  and  Bedford; 

(b)  The  independent  Plan  fiduciaries 
will  have  the  opportunity  to  review  a 
disclosure  statement  prior  to  a  Plan's 
in',  fstment  in  a  Fund.  The  disclosure 
statement  will  describe  in  detail  the 
operation  of  the  Fund  and  the 
relationships  and  compensation  of 
KILICO.  Bedford  and  their  affiliates  in 
connection  with  the  Fund; 

(c)  The  assets  of  each  Fund  will  be 
valued  annually  by  independent 
appraisers;  and 

(d)  .All  transactions  described  herein 
will  be  conducted  on  an  arm's-length 
basis  in  the  ordinary  co'.irse  of  business 
and  all  sums  to  be  paid  Bedford  and 
KILICO  and  their  affiliates  will 
represent  not  more  than  adequate 
consideration  for  the  sale,  exchange  or 
transfer  involved  and  reasonable 
compensation  for  the  service  rendered. 

Notice  to  Interested  Persons 

Because  the  Plans  who  will  invest  in 
the  Funds  are  not  presently 
ascertainable,  the  Department  has 
determined  that  the  only  practical  form 
of  notice  is  publication  in  the  Federal 
Register. 
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General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following;  (1)  The  fact 
that  a  transaction  is  the  subject  of  an 
exemption  under  section  408(al  of  the 
Act  and  section  4975(c)(2)  of  the  Code 
does  not  relieve  a  fiduciary  or  other 
party  in  interest  or  disqualified  person 
from  certain  other  provisions  of  the  Act 
and  the  Code,  including  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act. 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  40'l(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  Ail  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  stale  the  reasons  for  the  writer's 
interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 
public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 

Accordingly,  the  following  exemption 
is  hereby  proposed  under  the  authority 
of  section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in  accordance 
with  the  procedures  set  forth  in  ERISA 
Procedure  75-1. 


Section  I — Basic  Exemption 

The  restrictions  of  sections  406(a), 
406(b)(2)  and  407(a)  of  the  Act  and  the 
taxes  imposed  by  section  4975(a)  and  (b) 
of  the  Code  by  reason  of  section 
49''3(cl(l)  (A)  through  (D)  of  the  Code, 
shall  not  apply  to  transactions  described 
below  if  the  applicable  conditions  set 
forth  in  section  IV  are  met. 

A.  Genera!  exemption.  Any 
transaction  between  a  party  in  interest 
with  respect  to  a  Plan  and  the  Fund  in 
which  the  Plan  has  an  interest,  or  any 
acquisition  or  holding  by  the  Fund  of 
employer  securities  or  employer  real 
property,  if,  at  the  time  of  the 
trun.saction.  acquisition  or  holding  of 
such  interest — 

(1)  The  a.ggregate  interest  (calculated 
on  the  basis  of  the  ratio  of  its  original 
purchase  price  to  the  original  purchase 
price  of  all  other  such  interests  which 
have  not  been  withdrawn  or  redeemed] 
of  sii(;h  Plan  in  the  Fund  shall  not 
exceed  lO't,,  if  $100,000,000  or  less  of 
such  interests  have  been  sold,  or  7h"'''.  if 
between  $100,000,000  and  $200,000,000  of 
such  interests  have  been  sold,  or  5%,  if 
more  than  $200,000,000  of  such  interests 
ha\e  been  sold;  provided,  however,  that 
the  10"o  and  7Vj'i  figures  shall  be 
deemed  to  be  5  'o  from  and  after  the 
fourth  anniversary  of  the  sale  of  the  first 
such  inteiest.  and 

(2)  The  party  in  interest  is  not  KILICO 
or  any  affiliate  of  KILICO,  except  for  the 
transactions  described  in  Section  I!  of 
this  proposed  exemption, 

B.  Excess  holdnig  exemption  for 
Plans.  Any  acquisition  or  holding  of 
qualifying  employer  securities  or 
qualifying  employer  real  property  by  a 
Plan  (other  than  through  the  Fund)  if — 

(1 !  The  acquisition  or  holding 
contravenes  the  restrictions  of  sections 
406(a){tKE),  406(a)(2)  and  407(a)  of  the 
Art  solely  by  reason  of  being  aggregated 
with  employer  securities  or  employer 
real  property  held  by  the  Fund  in  whu  h 
the  Plan  has  an  interest,  and 

(2!  The  requirements  of  paragraph  (a) 
of  this  section  are  met. 

C.  Employer  securities  and  employer 
real  property. 

(1)  Except  as  provided  m  subsection  2 
of  this  paragraph,  any  acquisition,  sale 
or  holding  of  employer  securities  and 
any  acquisition,  sale,  holding  or  lease  of 
employer  real  property  by  the  Fund  iii 
which  a  Plan  has  an  interest  and  which 
does  not  meet  the  requirements  of 
paragraph  A  of  this  section,  if  no 
commission  is  paid  to  KILICO  or  an 
affiliate  of  KILICO  or  to  the  employer  or 
any  affiliate  of  the  employer  in 
connection  with  the  acquisition  or  sale 
of  employer  securities  or  the  acquisition. 
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sale  or  release  of  employer  real 
property,  and— 

(a]  In  the  i:,ise  of  employer  real 
property — 

(i)  Each  parcel  of  emplover  re.il 
property  and  the  improvemeiifs  rhereon 
are  suitable  |or  adaptable  without 
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excessive  cost) 
tericints,  and 

(ii)  The  property  of  she  fi.nd,  v\hu;h  ^s 
leased  or  held  for  lease  to  others  in  the 
aggregate,  is  disperst-d  geographic  ally. 

(b)  In  the  case  of  employer 
securities — 

|i)  The  employer  security  is  (AJ  stock, 
or  |B)  a  bond,  debenture,  iioie, 
':erlificate,  or  other  evidence  of 
indebtedness  (the  security  described  in 
(B)  IS  hereinafter  referred  1(3  as  m 
"obligation  ■].  and 

(ii)  Neither  KILICO  nor  any  .iffihate  of 
KJIJCO  is  ar;  .if.fiiidte  of  the  issuer  of  the 
security  aiid,  if  the  security  is  dn 
obligatiiia  of  the  i,',suer.  either 

(iii)  The  Fiind  already  owns  the 
obligation  at  the  time  the  Plan  acquires 
an  interest  in  the  Fjnd  and  interests  in 
the  Fund  are  offered  and  redeemed  in 
accordance  with  valuation  procedures 
of  Ihe  Fund  appiied  on  a  uniform  ,)r 
consistent  basis,  or 

(iv)  Immediately  after  acquisition  of 
the  obligation:  (A)  not  more  than  2.5 
pfMcent  of  the  aggregate  amount  of 
obligations  issued  in  the  issue  and 
outstanding  at  the  time  of  acquisition  is 
!i'!d  by  such  Plan,  and  (B)  in  the  case  of 
.'1  obligation  which  is  a  restricted 
security  within  the  meaning  of  Rule  144 
under  the  Securities  Act  of  1933,  at  least 
50  percent  ot  the  aggregate  amount 
referred  to  in  (A)  is  held  by  persons 
independent  of  the  issuer.  KILICU.  its 
.dfiliates  and  any  separate  account  of 
KILICO  shall  be  considered  persons  in 
lit'prndent  of  Ihe  issuer  if  KILICO  is  not 
■  in  affiliate  of  the  issuer, 

(2)  Provided  that,  in  the  case  of  a  plan 
which  is  not  an  eligible  individu.il 
account  plan  (tis  defined  in  section 
4l)7(d)())  of  Ihe  Act),  immediately  after 
such  acquisition  the  aggregate  fair 
market  value  of  employer  securities  and 
employer  real  property  owned  by  the 
Plan  does  not  exceed  10  percent  of  the 
lair  market  value  of  the  assets  of  Ihe 
I'l.ni, 

{:j)  For  Ihe  purposes  of  the  exemption 
contained  in  subsection  (1)  of  this 
paragraph  (C).  the  term  "employer 
securities"  shall  include  securities 
issued  !>.    ,i"it  ir..  t-y-i  "employer  real 
propel  ;>  ■  shili  .ii'  liiiif  real  property 
leased  to.  a  person  who  is  a  party  in 
interest  with  respect  to  a  Plan  (which 
has  an  interest  in  the  Fund)  by  reason  of 
a  relationship  to  the  emplover  described 
in  section  .3(14)(E),  (G),  (II),  or  (1]  of  the 
Acl, 


Section  I! — Specific  Exemptions 

The  restrictions  of  section  40<)|a)  of 
the  Act  and  the  ta.xes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code  by 
reason  of  section  497,5(c)(l]  (AJ  through 
(D)  of  the  Code  shall  not  apply  to  the 
transactions  described  below  provided 
that  the  conditions  of  section  IV  are  meL 

A    The  leasing  of  any  property  of  a 
Fund  to  KILICO  or  an  affiliate  thereof  if: 
|1)  Such  lease  was  in  being  at  the  time 
of  the  acquisition  of  such  property  by 
the  Fund  and  such  lease  was  not  entered 
into  in  contemplation  of  such 
acquisition:  and  (2)  KILICO  permits  no 
transaction  to  take  place  that  involves 
any  expansion  of  space,  extension, 
renewal,  waiver,  exercise  of  option  or 
other  modification  of  such  lease. 

B.  (1 )  The  facultative  reinsuracnce  by 
.in  affiliate  of  KILICO  of  any  propety, 
liability  or  casualy  insurance  covering 
any  property  of  a  Fund  if  the  underlying 
insurance  was  bound  at  the  time  of  "the 
acquisition  of  such  property  by  the  Fund 
and  was  not  bound  in  contemplation  of 
such  acquisition,  provided  that  such 
reinsurance  is  not  renewed  upon  the 
expiration  of  its  term. 

(2)  The  reinsurance  by  an  affiliate  of 
KILICO  on  a  treaty  basis  of  any 
property,  liability  or  casualty  insurance 
covering  any  property  of  a  Fund, 
provided  that  there  are  no  arrangements 
or  agreements  between  the  KILICO 
affiliate  and  other  reinsurers  regarding 
specifiic  properties  covered  under  a 
reinsurance  treaty. 

C.  The  acquisition  by  the  Fund  of  a 
properly  which  is  covered  by  any 
property,  liability  or  casually  insurance 
written  by  an  affiliate  of  KlfJCO,  if:  (1) 
Such  insurance  was  bound  at  the  lime  of 
Ihe  acquisition  of  such  property  by  the 
Fund  and  was  not  bound  in 
contemplation  of  such  acquisition:  and 
(2)  such  insurance  is  not  renewed  upon 
the  expiration  of  its  term. 

D.  The  acquisition  of  any  properly  by 
a  Fund  which  is  subject  lo  a  morigagn 
loan  from  KILICO  or  an  affiliate  thereof 
il:  (1)  Such  loan  was  in  effect  prior  !o 
such  acquisition  and  was  not  placed  on 
such  property  in  contemplation  of  such 
acquisition:  and  (2)  KILICO  and  its 
affiliate  do  not  take  any  at  tion  to 
foreclose  such  loan  or  otherwise 
exercise  any  discretionai-y  aulhorily 
granted  to  them  under  such  mortgage 
loan. 

E.  The  assignment  by  KILICO  and/or 
Bedford  to  a  Fund  of  an  option 
agreement  and/or  an  acquisition 
agreement  if  the  Fund  pays  KILICO 
and/or  Bedford  no  more  than  their 
direct  out-of-pocket  costs,  expenses  and 
advances  with  respect  to  such 
agreemrnt  .ind  such  agrepnienl 


specifically  states  that  it  has  been 
entered  into  for  the  purpose  of 
ultimately  being  placed  with  the  Fund 
and  that  KiUCO  and/or  Bedford  are 
only  parties  thereto  until  such  time  as 
placement  can  be  effectuated. 

F.  Any  transaction  between  a  Fund 
and  a  person  who  is  a  party  in  interest 
with  respect  to  a  Plan,  which  Plan  has 
an  interest  in  the  Fund,  if — 

(1)  The  person  is  a  party  in  interest 
(including  a  fiduciary)  by  reason  of 
providing  services  to  the  Plan,  or  by 
reason  of  a  relationship  to  a  service 
provider  described  in  section  3  (14)  (F). 
(G),  (H),  or  (I)  of  the  Act,  and  the  person 
exercised  no  discretionary  authority, 
control,  responsibility,  or  influence  with 
respect  to  the  investment  of  Plan  assets 
in  the  Fund  and  has  no  discretionary 
authority,  control,  responsibility,  or 
influence  with  respect  to  the 
management  or  disposition  of  the  Plan 
assets  held  in  the  Fund;  and 

(2)  The  person  is  not  an  affiliate  of 
KILICO. 

G,  The  furnishing  of  services,  facihties 
and  any  goods  incidental  to  such 
services  and  facilities  by  a  place  of 
public  accommodation  owned  by  a 
Fund,  to  a  party  in  interest  with  respect 
to  a  Plan,  which  Plan  has  an  interest  in 
the  Fund,  if  the  services,  facilities  and 
incidental  goods  are  furnished  on  a 
comparable  basis  lo  the  general  public. 

Section  III — Leasing  Services 

The  restrictions  of  section  406(b) '  of 
the  Act  and  the  taxes  im.posed  by 
section  4973(a)  and  (b)  by  reason  of 
section  4975(c)  (1)  (E)  and  (F)  shall  not 
apply,  provided  that  the  conditions  of 
section  IV  are  met,  to  the  provision  of 
real  estate  hiasing  services  with  respei.t 
lo  any  property  of  a  Fund  by  Bedford  or 
any  oi  its  affiliates,  and  receipt  of 
compensation  by  Bedford  or  its  affiliates 
from  tenants  for  such  .servii.cs.  if  Ihe 
amount  of  su(  h  compensation  is 
approved  in  advance  by  KILICO  and  li 
Bedford  and  KILICO  furnish  to  each 
Plan  in  a  Fund,  within 45  days  after  the 
end  of  each  calendar  quarter,  a 
statement  selling  forth  the  amount  of  the 
leasing  com!nis.sipns  received  from 
tenants  during'such  calendar  quarter  by 
Bedford  or  its  affiliates  with  respect  to 
property  held  in  Ihe  Fund  together  with 
a  description  of  the  method  by  which 
such  compensation  was  calculated.  In 
addition,  each  contract  for  the  pro\!sion 
of  real  estate  services  shall  be  .subjoci  to 
tej-minalion  by  KILICO  upon  60  days 
notice. 


'  'ITlP  Ucprtrlrm-nl  is  pmvKJinx  no  exprnption  Innn 
si'clion  4<X>|.i|  of  lh«»  Act  bryond  lh<il  which  ii 
pro\  ided  under  section  40S  (b)  (2)  of  Ihe  Acl  jnd  llii? 
nJKulaliims  pronuiljjdtod  Ihpreundrr 
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Section  IV — General  Conditions  of 
Exemption 

The  exemption  proposed  in  Sections  I. 
[I  and  III  above  shall  be  subject  to 
satisfaction  of  each  of  the  foliowing 

conditions: 

A.  At  the  time  the  transaction  is 
entered  into,  and  at  the  tirr.e  of  any 
subsequent  renewal  thereof  that 
requires  the  consent  of  KILICO  or 
Bedford,  the  terms  of  the  transaction  are 
not  less  favorable  to  the  Fund  than  the 
terms  available  in  arm's-lergth 
transactions  between  unrelated  parties. 

B,  The  decision  by  each  Plan 
participating  in  a  Fund  to  become  a 
participant  in  such  Fund  will  be  made 
by  an  independent  fiduciary  who  is  not 
an  affiliate  (as  described  t  plow)  of 
KILICO  or  Bedford, 

C-  Participating  Plans  shall  invest  no 
more  than  25%  of  their  assets  in  the 
Funds. 

D.  KILICO  maintains  for  a  period  of 
six  years  from  the  date  of  the 
transaction  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (D)  of  this  setion  to  determine 
whether  the  conditions  of  this 
exemption  have  been  met,  except  that 
(1)  a  prohibited  transaction  will  not  be 
deemed  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of 
KILICO.  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six- 
year  period,  and  (2)  no  party  in  interest 
shall  be  subject  to  the  civ:!  penalty 
which  may  be  assessed  under  section 
502(i)  of  the  Act.  or  to  the  taxes  imposed 
by  Section  4975(a)  and  (b)  of  the  Code  if 
the  records  are  not  maintained  or  are 
not  available  for  examination  as 
required  by  paragraph  (d)  below. 

E.  (1)  Except  as  provided  in 
subsection  (2)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsections  (a]  (2)  and  (b)  of  section  504 
of  the  Act.  the  records  referred  to  in 
paragraph  (C)  of  this  section  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by: 

(a)  Any  duly  authorized  employee  or 
representative  of  the  Departm.ent  of 
Labor  or  the  Internal  Revenue  Service. 

(b)  Any  fiduciary  of  a  plan  who  has 
authority  to  acquire  or  dispose  of  the 
interest  of  the  Plan  in  the  Fund,  or  any 
duly  authorized  employee  or 
representative  of  such  fid^Lia.-y, 

(c)  Any  contributing  em.prj\er  to  any 
Plan  which  has  an  interest  in  the  Fund 
or  any  duly  authorized  employee  or 
representative  of  that  employer. 

(d)  Any  participant  or  beneficiary  of 
any  Plan  which  has  an  interest  in  the 
Fund  or  any  duly  authorized  employee 


or  representative  of  such  participant  or 
beneficiary. 

(2)  None  of  the  persons  described  in 
subparagraphs  (b)  through  (d)  of  this 
paragraph  shall  be  authorized  to 
examine  trade  secrets  or  commercial  or 
financial  inform.ation  which  is  privileged 
or  confidentiaL 

Section  V — Derinitions 

For  the  purposes  of  this  proposed 
exemption: 

A.  An  "affiliate"  of  a  person  includes, 

(1)  Any  person  directly  or  indirectly. 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee 
(including  in  the  case  of  an  insurance 
company,  an  insurance  agent  thereof. 
whether  or  not  such  agent  is  a  common 
law  employee  of  the  insurance 
company),  or  a  relative  of,  or  partner  in, 
any  such  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director, 
partner,  or  employee. 

B.  The  term  "control"  means  the 
power  to  exercise  a  controlling  influence 
over  the  management  or  policies  of  a 
person  other  than  an  individual; 

C.  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member  of 
the  family"  as  that  term  is  defined  in 
section  4975(e)(6j  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  sister;  and 

D.  The  time  as  of  which  any 
transaction,  acqusition  or  holding  occurs 
is  the  date  upon  which  the  transaction  is 
entered  into,  the  acquisition  is  made  or 
the  holding  commences.  In  addition,  in 
the  case  of  a  transaction  that  is 
continining,  the  transaction  shall  be 
deemed  to  occur  until  it  is  terminated.  If 
any  transaction  is  entered  into,  or  an 
acquisition  is  made,  on  or  after  the  date 
of  granting  of  this  exemption,  or  a 
renewal  that  requires  the  consent  of  the 
Fund  occurs  on  or  after  the  date  of 
granting  of  this  exem.ption.  and  the 
requirements  of  this  exemption  are 
satisfied  at  the  time  the  transaction  is 
entered  into  or  renewed,  respectively,  or 
at  the  time  the  acquisition  is  made,  the 
requirements  will  continue  to  be 
satisfied  thereafter  with  respect  to  the 
transaction  or  acquisition  and  the 
exemption  shall  apply  thereafter  to  the 
continued  holding  of  the  property  so 
acquired.  Notwithstanding  the  foregoing, 
this  exemption  shall  cease  to  apply  to  a 
holding  exempt  by  virtue  of  Section  I(.'\) 
at  such  time  as  the  interest  of  the  Plan 
exceeds  the  percentage  interest 
limitation  of  Section  1(A).  unless  no 
portion  of  such  excess  results  from  an 
increase  in  the  assets  allocated  to  the 


Fund  by  the  Plan.  For  this  purpose, 
assets  allocated  do  not  include  the 
reinvestment  of  Fund  earnings.  Nothing 
in  this  paragraph  shall  be  construed  as 
exempting  a  transaction  entered  into  by 
the  Fund  which  becomes  a  transaction 
described  in  Section  406  of  the  Act  or 
Section  4975  of  the  Code  while  the 
transaction  is  continuing,  unless  the 
conditions  of  the  exemption  were  met 
either  at  the  time  the  transaction  was 
entered  into  or  at  the  time  the 
transaction  would  have  become 
prohibited  but  for  this  exemption. 

The  proposed  exemption,  if  granted. 
will  be  subject  to  the  express  condition 
that  the  material  facts  and 
representations  contained  in  the 
applit  ation  are  true  and  complete,  aiui 
that  the  application  accurately  describes 
all  material  terms  of  the  transactions  to 
be  consummated  pursuant  to  the 
exemption. 

Signed  at  Washington,  D.C,  this  15th  day 
of  November.  1982. 
Alan  D.  Lebowitz, 

Assistant  Administrator  for  Fiduciary 
Standards  Pension  and  Welfare  Benefit 
Proi;rams.  Labor-Management  Services 
Administration.  Department  of  Labor 

'1  H  Dm   B:";r.rt:iO  tiled  11-18-82;  B  ^5  am) 
BILLING  CODE  4510-29-M 


I  Prohibited  Transaction  Exemption  82-184; 
Exemption  Application  No.  D-2853] 

Temporary  Exemption  From  Certain 
Prohibitions  of  ERISA  and  the  Internal 
Revenue  Code  for  Transactions 
Involving  the  Alaska  Teamsters- 
Employer  Pension  Trust  Located  in 
Anchorage,  Alaska 

agency:  Office  of  Pension  and  Welfare 

Benefit  Programs,  Labor. 

action:  Grant  of  Individual  Exemption. 

INTRODUCTION:  On  September  10. 1981, 
the  Alaska  Teamsters-Employer  Pension 
Trust  (the  Trust)  filed  with  the 
Department  of  Labor  an  application  for 
an  exemption  from  the  prohibitions  of 
ERISA  Section  406  and  from  the 
sanctions  resulting  from  the  application 
of  Section  4975  of  the  Internal  Revenue 
Code  of  1954.  as  amended,  in  connection 
with  a  real  estate  development  known 
as  Desert  Horizons.  The  application  for 
the  exemption  was  filed  pursuant  to 
ERISA  §  408  and  ERISA  Procedure  75-1 
(40  FR  18.471)  and  was  processed  by  the 
Department  of  Labor  under  these 
procedures.  On  March  5,  1982,  a  notice 
of  pendency  of  the  proposed  exemption 
was  published  in  the  Federal  Register 
(47  Fed.  Reg.  9.607),  requesting  the 
comments  of  interested  persons.  Sixteen 
public  comments  were  received,  all  of 
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which  opposed  granting  the  proposed 
exemption.  By  letter  dated  June  18.  1982, 
the  Plan  was  notified  that  the 
Department  had  determined  that  it 
would  have  been  inappropriate  to  grant 
thiit  part  of  the  proposed  class 
exemption  which  related  to  loans  or 
extensions  of  credit  to  parties  in 
interest.  On  August  13,  1982.  a  notice 
was  published  in  the  Federal  Register 
(47  FR  35.370)  withdrawing  the  proposed 
exemption. 

On  August  11.  1982.  the  Trust  brought 
d  lawsuit  against  the  Department 
seeking  review  of  the  Department's 
decision  not  to  grant  the  proposed 
exemption.  Alaska  Teanstcrs-Employae 
Pension  Trust  v.  Donovan,  Civil  Action 
.\'o.  82-2259  [D.D.C).  Shortly  thereafter. 
the  Department  moved  the  Court  to 
•■emand  the  artion  to  the  Department  to 
reconsider  the  Plan's  application  for  the 
exemption.  The  stated  ground  for  this 
motion  was  that  v/hen  the  Plan's 
application  for  an  exemption  was 
originally  considered,  the  Department 
considered  certain  information  not  in 
the  public  record.  On  October  4,  1982, 
the  parties  to  the  law  suit  entered  into 
an  agreement  entitled  Stipulation  With 
Respect  To  Motion  To  Stay,  concerning 
'he  conditions  of  the  remand  to  the 
Department.  Among  other  things,  the 
agreement  provided  that  Mr.  Elliot  I. 
Daniel,  an  official  of  the  Department, 
v\ould  review  the  record  provided  to 
him  by  the  parties  and  render  a  written 
decision  either  granting  or  denying  the 
exemption  sought,  on  the  basis  of  the 
record  reviewed  and  the  regulations,  the 
statute  and  any  applicable  precedent. 
The  following  grant  of  a  conditional 
exemption  is  the  decision  reached  by 
Mr,  Daniel  pursuant  to  the  above 
described  Stipulation,  On  November  12, 
1932,  the  District  Court  entered  an  Order 
settling  and  dismissing  the  Plan's 
romplaint,  based  upon  the  granting  of 
this  exemption. 

summary:  This  exemption  conditionally 
permits:  (1)  The  proposed  sales  of 
certain  residential  units,  located  near 
P.ilm  Springs,  California,  by  a  wholly 
<ivvned  corporation  of  the  Alaska 
Teamsters-Employer  Pension  Trust  to 
nonTiduciarv  parties  in  interest  with 
r.  spect  to  the  Trust:  and  (2)  the 
!    i.iposed  extensions  of  credit  by  the 
liust  to  the  parties  in  interest  in 
connection  v\!th  such  sales.  In  the 
.I'isence  of  this  exemption,  it  is  likely 
ih.it  the  transactions  would  be 
prohibited  by  reason  of  section  406(a)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA)  (29  U.S.C. 
nOOIall  and  section  4975[c)(l)  of  the 
Internal  Revenue  Code  of  1954  (the 
Code)  (26U.S,C.  4g75(c)(l)). 


FOR  FURTHER  INFORMATION  CONTACT: 

Elliot  I.  Daniel  of  the  Office  of  Fiduciary 
Standards.  Pension  and  Welfare  Benefit 
Programs,  Room  C-4526,  U.S. 
Depailment  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D,C.  20216. 
(202)  52,3-8368,  (This  is  not  a  toll-free 
number,) 

I.  Background 

The  Alaska  Teamsters-Employer 
Pension  Trust  (the  Trust)  is  part  of  a 
defined  benefit,  collectively  bargained, 
multiemployer  pension  plan  established 
in  1966.  As  of  .August  23,  1981,  the  Trust 
had  more  than  15,000  participants  and 
total  assets  exceeding  S239  million.  Over 
250  employers,  including  many  large 
US.  corporations,  make  monthly 
contributions  exceeding  S3,l  million  to 
the  Trust  on  behalf  of  their  employees. 
In  1977,  the  Trust  purchased  100%  of 
the  stock  of  Desert  Horizons,  Inc.,  a 
California  corporation.  For  all  purposes 
pertinent  to  this  exemption  proceeding, 
both  the  Applicant  (Trust)  and  the 
Department  of  Labor  (the  Department) 
have  considered  the  assets  and 
activities  of  Desert  Horizons  to  be 
attributable  to  the  Trust.  Desert 
Horizons  is  a  development  and 
construction  company  which  has 
completed  construction  of  135  of  a 
projected  500  residential  units  (the 
Units),  with  an  accompanying  golf 
course  and  club  house,  located  on  275 
acres  of  land  in  Indian  Wells,  California 
(near  Palm  Springs).  The  Units  already 
constructed  comprise  Phase  I  and  part 
of  phase  II  of  the  planned  development. 
There  is  no  construction  taking  place 
at  present  pending  the  improvement  of 
marketing  conditions.  No  final  decision 
has  been  made  by  the  chief  operating 
officer  of  Desert  Horizons  or  the  Pension 
Trustees  with  regard  to  future 
construction  of  the  units  beyond  the 
completed  135,  and  with  regard  to 
further  development  of  the  project.  To 
date,  approximately  80  of  the  Units  have 
been  sold.  For  every  umt  that  remains 
unsold,  carrying  charges  and  interest 
paid  to  the  construction  lender 
represents  a  loss  to  the  development 
and  to  the  Trust  of  between  S3, 500  and 
S4.000  per  month. 

In  order  to  facilitate  sales  of  the  Units 
during  a  period  of  high  interest  rates  and 
generally  depressed  housing  market 
conditions,  and  in  an  effort  to  reduce  the 
monthly  carrying  costs,  all  prospective 
purchasers  are  offered,  but  are  not 
required  to  accept,  a  12%  mortgage  loan. 
This  financing  is  provided  by  Fidelity 
Federal  Savings  and  Loan  .Association 
of  Glendale.  California  (Fidelity),  using 
funds  committed  by  the  Trust  to  fidelity 
pursuant  to  an  agreement  entered  into  in 
April  1981.  A  prospective  purchaser  of  a 


Unit  who  wishes  to  be  considered  for 
the  12'c  rate  presents  an  application  to 
Fidelity  which  processes  its  using  its 
standard  mortgage  loan  procedures  and 
criteria.  If  Fidelity  approves  the  loan, 
the  Trust  advances  the  funds,  the  loan  is 
secured  by  the  unit  purchased  and  the 
funds  paying  for  the  property  reduce 
proportionately  Desert  Horizon's  debt  to 
the  construction  lending  institution.  The 
am.ount  of  a  loan  is  limited  to  80%  of  the 
purchase  price  of  a  Unit.  Principal  and 
interest  payments  are  made  monthly  by 
purchasers  to  Fidelity  as  servicing  agent 
for  the  Trust,  based  on  a  30-year 
amortization  schedule.  In  the  event  a 
purchaser's  loan  is  in  default,  Fidelity 
has  agreed  with  the  Trust  that  upon  the 
request  and  under  the  direction  of  the 
Trust,  Fidelity  will  assist  in  the 
foreclosure  upon  the  property  or  in  the 
pursuit  of  other  appropriate  legal 
process  against  the  debtor. 

The  price  for  each  unit  has  been  set 
by  Walker  &  Lee,  Inc.,  a  large  and 
reputable  residential  real  estate 
company  located  in  Santa  Ana, 
California.  Based  on  extensive  market 
research  and  experience  in  California 
real  estate,  Walker  and  Lee  reviewed 
the  properties  and  priced  each  model 
and  phase  uniformly.  Printed  price  lists 
are  publicly  available  and  sales 
personnel  are  instructed  to  sell  only  at 
the  established  price  for  that  Unit. 

In  an  effort  to  expand  the  market  of 
potential  purchasers,  the  Trust  filed  an 
application  for  exemption  from  the 
prohibited  transaction  restrictions 
described  in  section  406(a)  of  ERISA 
and  section  4975(c)(1)(A)  through  (D)  of 
the  tax  Code.  The  application  requested 
a  variance  from  the  restrictions, 
specifically  those  prohibiting  the  sale  of 
property  and  the  lending  of  money  or 
other  extension  of  credit  (direct  or 
indirect)  between  an  employee  benefit 
plan  and  a  "party  in  interest",  so  as  to 
permit  the  units  to  be  offered  for  sale, 
with  the  financing  arrangement,  to 
parties  in  interest  who  are  not 
fiduciaries  with  respect  to  the  Pension 
Plan  and  Trust.  As  defined  in  section 
3(14)  of  ERISA  and  section  4975(e)(2)  of 
the  tax  Code,  these  disqualified  parties 
would  include,  for  example,  thousands 
of  employees  of  contributing  employers 
to  the  Plan,  the  employers  themselves, 
and  employees  of  the  sponsoring  union 
and  of  the  various  service  providers  to 
the  Trust.  The  Applicant  represented 
that  inasmuch  as  the  Teamsters  is 
relatively  strong  in  Alaska,  a  large 
segment  of  the  Alaskan  population, 
including  many  companies  and  people 
with  the  financial  means  to  purchase 
Units  typically  priced  in  the  $235,000  to 
$375,000  range,  were  prohibited  from 
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closing  on  purchases  because  of  the 
reach  of  the  party  in  interest  rules.  Since 
Palm  Springs  is  a  favored  vacation  area 
for  Alaskans,  many  persons  who  are 
parties  in  interest  are  familiar  with  the 
Desert  Horizons  development. 

The  Applicants  further  represented 
that  if  the  exemption  were  granted  all 
described  party  in  interest  transactions 
would  be  arm's-length,  with  terms 
identical  or  no  better  than  those  offered 
to  the  general  public.  To  provide 
assurance  that  parties  in  interest  would 
not  receive  concessions  by  Desert 
Horizons  or  the  Trust.  Applicant 
represented  that  no  sale  of  a  Unit  would 
be  made  to  a  party  in  interest  until  it 
had  been  advertised  to  the  public  in  the 
local  (Palm  Springs)  newspaper  for  a 
period  of  thirty  days  after  Us  price  had 
been  determined  by  Walker  and  Lee.  If 
the  Unit  were  not  purchased  within  such 
time  period  by  a  non-party  in  interest,  a 
party  in  interest  would  become  eligible 
to  purchase  the  Unit,  but  only  at  the 
advertised  price  or  at  a  higher  price.  In 
addition.  Applicant  proffered  the 
utilization  of  an  official  independent  of 
the  Trust  and  Desert  Horizons  who 
would  ascertain  whether  the  prospective 
purchaser  was  a  party  in  interest.  If  such 
a  party  was  identified,  the  independent 
fiduciary.  Jay  D.  Wahlin.  C.P.A.  of  Palm 
Desert  California,  having  access  to  all 
pertinent  Desert  Horizons  documents 
necessary  to  evaluate  each  transaction. 
would  be  required,  prior  to  sale,  to 
determine  that  the  advertised  price 
procedure  was  followed  and  then  certify 
that  the  terms  and  conditions  of  the 
transactions  did  not  constitute  a  price  or 
financing  "break"  to  the  party  in 
interest. 

On  the  basis  of  the  facts  and 
representations  contained  in  the 
Application,  as  outlined  above,  on 
March  5,  1982.  notice  was  published  in 
the  Federal  Register  (47  FR  9,607)  that, 
pursuant  to  the  authority  of  section 
408(a)  of  ERISA  and  section  4975(c)(2)  of 
the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18,471.  April  28,  1975),  the 
Department  was  considering  the 
granting  of  the  requested  exemption. 
The  notice  of  pendency  (Notice)  set 
forth  a  summary  of  the  Application  and 
referred  interested  persons  to  the 
Application,  available  for  inspection  at 
the  Department  in  Washington.  DC.  for 
a  complete  statement  of  the  facts  and 
representations. 

The  Notice  invited  interested  persons 
to  submit  comments  on  the  requested 
exemption  to  the  Department.  The 
Applicant  has  represented  that  it  has 
satisfied  the  notification-to-interested 
persons  requirement  of  the  Notice. 


II.  Public  Comments 

Sixteen  public  comments  were 
received  by  the  Department,  all 
obiecting  to  the  grant  of  the  sales  and 
financing  exemptions.  Fifteen  of  the 
commentators  generally  were  concerned 
that  special  exemptive  relief  granted 
under  the  facts  and  circumstances  of  the 
instant  situation  would  not  encourage 
the  Trust  to  act  with  appropriate 
judgment  and  care  with  respect  to  future 
investments.  Fourteen  of  the 
commentators  indicated  that  following 
the  grant  of  the  exemption,  as  proposed, 
pressure  would  be  applied  to 
participants  and  contributing  employers 
to  purchase  the  unsold  residential  units. 
One  comment  declared,  without 
explanation,  that  the  potential  for  abuse 
or  impropriety  arising  during  the  course 
of  the  transactions  was  too  great. 

III.  Reactions  of  .Applicant 

In  an  initial  response,  the  Applicant 
claimed  that  as  of  April  21.  1982.  only 
two  of  the  sixteen  written  comments 
were  in  the  public  file  contained  in  the 
Department's  Public  Documents  Room 
and  marked  "Received"  by  the 
Department  on  or  before  April  19. 1982. 
the  date  designated  by  the  Notice  as  the 
end  of  the  comment  period.  Accordingly, 
Applicant  asserted  that  undue  prejudice 
would  result  to  the  Applicant  and  to  the 
exem.ption  application  process  were  the 
Department  to  consider  the  other 
fourteen  comm.ents.  Applicant  also 
objected  to  consideration  by  the 
Department  of  most  of  the  public 
comments  because  they  did  not  express 
the  reasons  for  the  writers'  interest  in 
the  pending  exemption,  as  requested  in 
the  Notice.  Moreover,  in  the  view  of  the 
Applicant,  an  objective  reading  of 
thirteen  of  the  comment  letters  and 
telegrams,  indicating  identical  or 
si.milar:  wording,  photocopied  form, 
envelopes,  handwriting  on  address  to 
the  Department,  and  city  and  date  on 
pnst  mark  (Fairbanks.  April  15), 
demonstrates  an  orchestrated  comment 
campaign.  Thus,  those  thirteen  letters 
and  telegrams  should,  at  most,  be 
considered  as  a  single  comment.  In  a 
later  letter,  Applicant  notified  the 
Department  that  it  had  examined  the 
membership  roles  of  the  Alaska 
Teamsters  Local  Union  959.  Alaska 
Teamsters-Employer  Pension.  Health 
and  Welfare  and  Prepaid  Legal  Trusts, 
and  two  lesser  trusts  the  Union 
maintains.  As  a  result  of  this 
investigation,  the  Applicant  stated  that 
none  of  the  authors  of  the  sixteen 
comment  letters  are  presently 
participants  or  beneficiaries  of  any  of 
the  plans,  union  members,  contributing 
employers  or  ser\'ice  providers  to  the 


Pension  Trust,  nor  have  they  been  since 
the  application  for  exemption  was  filed 
with  the  Department.  According  to  the 
Applicant,  two  of  the  commentators  are 
former  contributing  employers  to  the 
Trust  and  one  of  these  employers  has 
been  in  protracted  litigation  wUh  the 
sponsoring  union.  One  of  the  comments 
was  from  a  former  union  member  and 
participant  in  the  Trust  who  was 
suspended  by  the  union  approximately 
two  years  ago.  At  the  time  of  the 
commentator's  suspension,  he  had 
earned  less  than  half  of  the  credits 
necessary  for  his  pension  to  vest. 

In  summary,  the  Applicant  argues  that 
the  very  publication  of  the  proposed 
exemption  indicates  that,  based  on  the 
facts  and  representations  set  forth  by 
the  Applicant,  a  prima  facie  case  has 
been  made  by  the  Applicant,  concurred 
in  by  the  Department,  that  the  statutory 
requirements  for  providing  an 
exemption  have  been  met.  Therefore,  for 
the  public  comments  to  reverse  the 
Department's  "conclusion,"  they  would 
have  to  state  a  conclusive  argument  that 
either:  (1)  The  Applicant's  facts  and 
representations  were  materially 
inaccurate;  or  (2)  Granting  the 
exemption  was  not  administratively 
feasible,  in  the  interests  of  the  plan,  its 
participants  and  beneficiaries,  or 
protective  of  the  rights  of  such 
participants  and  beneficiaries. 

W.  Views  of  Department 

Section  408(a)  of  ERISA  provides,  in 
pertinent  part,  that,  pursuant  to  an 
established  procedure,  the  Secretary  of 
Labor  [or  his  delegate]  may  grant  a 
conditional  or  unconditional  exemption 
of  any  fiduciary  or  transaction,  or  class 
of  fiduciaries  or  transactions,  from  all  or 
part  of  the  restrictions  imposed  by 
sections  406  and  407(a).  An  exemption 
may  not  be  granted  unless  the  Secretary 
finds  that  such  exemption  is: 

(1)  Administratively  feasible, 

(2)  In  the  interest  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 

(3)  Protective  of  the  rights  of 
participants  and  beneficiaries  of  the 
plan. 

Before  granting  an  administrative 
exemption,  the  Secretary  must  publish 
notice  in  the  Federal  Register  of  the 
pendency  of  the  exemption,  must  require 
that  adequate  notice  be  given  to 
interested  persons,  and  must  afford 
interested  persons  opportunity  to 
present  views.'  (Italics  added) 


'Section  4975(c)(2)  of  the  Code  confer* 
substantially  similar  authority  upon  the  Secretary  of 
the  Treasury  to  Issue  exemptions  of  the  type 
de9cril)ed  in  ERISA  section  40e(a).  However, 
section  102  o(  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713.  October  17.  1978)  transferred  the  authority 
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The  enactment  of  ERISA's  Prohibited 
Transactions  provisions  in  1974 
represented  the  determination  by 
Congress  after  years  of  hearin.gs  wnd 
debate  that  a  simple  "adequate 
consideration"  standard  -resuiatma 
conduct  between  employee  benefit 
plans  and  their  fiduciaries,  sponsors  and 
other  potentially  influential  "insiders  ' 
was  hardly  adequate  to  protect  those 
plans  against  one-sided  and  abusive 
dealings.  In  additon  to  codifying  the 
common  law  rules  proscribing  self- 
dealing,  active  conflicts  of  interest  and 
"kickback"  receipts  by  fiduciaries 
(ERISA  section  406(b)).  Congress  added 
a  number  of  "prior  restraint"  provisions, 
set  forth  in  ERISA  section  406(a),  which 
preclude  consummation  of  sales,  lease, 
loan,  service  and  other  transactions 
which  could  inure  to  the  benefit  of  a 
party  in  interest.  In  making  these 
changes,  Congress  considered  the  broad 
impact  the  new  prohibited  transaction 
regulatory  framework  would  have  on 
existing  business  practices  and 
incorporated  explicit  statutory 
exemptions,  a  provision  for 
administrative  exemptions,  as  vv^>!!  as 
transitional  rules  which  allowed  for  a 
gradual  phasing  in  of  certain  of  the  now 
rules. 

In  presenting  the  administrative 
exemption  provision,  the  ERISA 
Conferees  expressed  their  collective 
view  that  while  a  procedure  for  allowing 
variances  was  to  be  established,  the 
authority  to  grant  variances  was  to  be 
exercised  by  the  authorized  Department 
only  for  appropriate  cases:  it  was  not  to 
be  required  to  grant  variances.'  For 
example,  the  Secretary  of  Labor  might 
refuse  to  grant  an  exemption  if  the 
transaction  would  constitute  an  abuse  of 
the  labor  laws.  Exemptions  were  not  to 
be  "allowed"  unless  the  Secretary  found 
th<it  adequate  safeguards  were  provided 
for  participants  and  beneficiaries,  th.it 
the  exemption  would  not  present 
administrative  problems,  and  that  the 
transaction  would  be  in  the  interests  of 
the  plan  and  its  participants  and 
bimeficiaries. 

Publication  of  a  Notice  of  Pendency  in 
the  Federal  Register  does  not  constitute 
the  requisite  finding  by  the  Dep.irtment 
th-it  the  criteria  for  the  grant  of  the 
exemption  are  inexorably  met  unless 
some  quantum  of  clear,  credible  and 


of  the  Spcreldry  of  the  Treasury  to  issue  exemptions 
of  the  type  propused  lo  Itie  Secretary  of  Labor. 
effective  December  31.  1978. 

■See  .-ieilion  .W.TIh)  uf  the  Internal  Revenue  Code 
of  ll.M  which,  hy  rensiin  of  amendment  of  section 
.lOiM.ildKni  of  the  Code  by  I'lib.  L.  93-408,  section 
2(Xl,l(b|  no  longer  apphes  to  most  privately 
sponsored  employee  benefit  pUns.  us  defined  in 
ERISA  section  :)|.i|,  after  December  31.  1974. 

MIR,  REP.  .NO  1280.  93d  Cong,.  2d  Sess.  311 
(1974). 


convincing  comment  and  evidence 
refuting  the  applicant's  representations 
IS  olTered  by  interested  persons.  Each 
such  Notice,  includmg  the  one  published 
with  respect  to  the  instant  matter, 
recites  that  the  "Department  is 
ra;7s/a'e/-//7t^  granting  the  requested 
exemption". 

In  the  process  of  reaching  a 
determination  of  whether  to  grant  or 
deny  a  requested  exemption,  the 
Department  seeks  to  ascertain  and 
exam.ine  all  information  which 
materially  pertains  to  the  decision 
making  processes  and  dynamics 
surrounding  the  transactions.  Facts, 
representations  and  opinions  of 
applicants,  plan  participants,  and  the 
persons  interested  enough  to  express 
their  views,  whether  or  not  informed, 
are  accorded  proportionate  weight  m 
aiding  the  Department  to  conclude  that 
the  transactions  are  sufficiently 
safequarded  from  potentially  pernicious 
conflicts  of  interst  so  as  to  justify  a 
favorable  finding:  or,  conversely,  that 
the  evident  risks  to  the  plan  assets 
outweigh  the  benefits  promised.  A 
relevant  consideration  in  the  exemption 
process  may  be  whether  the  plan  or 
trust  has  ever  been  found  to  be  in 
violation  of  the  prohibited  transaction 
provisions,  or  other  fundamental 
fiduciary  responsibility  rules  of  ER!S,\ 
and  the  Code.  [See  section  4,06(11  j  of 
ERISA  Procedure  75-1.)  If  the  situation 
wairants  it,  the  Department  will  often 
encourage  the  utilization  by  the  plan  of 
independent  expert  advice,  such  as  for 
appraisals  of  property,  or  the 
interposition  of  an  independent 
fiduciary  to  approve  or  monitor  the 
transaction  on  behalf  of  the  trust  where 
one  or  more  of  the  plan  fiduciaries 
appears  to  have  a  personal  interest,  oris 
in  a  conflict  position,  with  respect  to  the 
transaction.  So  long  as  the  Department 
is  unable  to  issue  a  final  decision  on  the 
merits,  it  reserves  the  prerogative  to 
request  the  applicant  to  augment  the 
protections  deemed  necessary  for  a 
grant  or  to  demonstrate  that  adequate 
safeguards  are  already  in  place. 

As  a  matter  of  practice,  the 
Di'partment  does  not  automatically 
reject  comment  letters  which  fail  to 
state  the  writer's  interest  in  a  pending 
exemption.  In  this  regard,  neither  the 
ERISA  Procedure  nor  the  published 
Notice  establish  qualification 
requirements  for  "interested  persons". 
Similarly,  the  Department  does  not 
resolutely  disregard  all  late-arriving 
comments  to  the  Public  Documents 
Room,  espec  iaily  where,  as  in  the 
present  case  (as  acknowledged  by  the 
Applicant),  the  challenged  (14)  letters 
and  telegrams  were  mailed  four  days 


before  the  comment  period  stipulated  in 
the  Notice  was  to  expire.  As  a  general 
matter,  the  Department  views  the  date 
set  forth  in  the  Notice  for  the  receipt  of 
comments  as  being  in  the  nature  of  a 
guarantee  to  interested  persons  that  the 
record  with  respect  to  the  application 
for  exemption  will  not  be  closed,  and  a 
final  determination  made,  before  the 
specified  date.  [See  ERISA  Procedure 

75-1,  Section  6.01. the  earliest 

date  upon  which  a  decision  may  be 
entered")  The  Applicant  has  not  shown 
that  consideration  by  the  Department  of 
the  contested  "late"  comments  would 
result  in  undue  prejudice  to  the 
Applicant's  rights.  In  fact,  wherever 
possible  the  Department  does  entertain 
delayed  or  other  late-arriving  comments 
so  long  as  a  final  determination  to  grant 
or  deny  the  requested  exemption  has  not 
been  made. 

Nevertheless,  substantive  review  of 
all  16  comment  letters  received 
following  publication  of  the  Notice  does 
not  compel  a  conclusion  that  the 
exemption  as  proposed,  or  as  modified 
to  more  precisely  and  appropriately 
define  fiduciary  decision  making  with 
respect  to  the  transactions,  would  not  be 
in  the  interests,  or  protective,  of  the 
Trust  and  its  participants.  As  mutually 
understood  both  by  the  Department  and 
Applicant,  granting  of  the  exemption  in 
no  way  represents  the  approval  by  the 
Department  of  the  investment  by  the 
Trust  in  Desert  Horizons  or  the  prior  or 
future  course  of  conduct  with  respect  to 
the  development  of  the  Desert  Horizons, 
or  any  other  investment  properties. 
Trustees  and  other  fiduciaries  must  still 
strictly  adhere  to  the  standards  of  care, 
undivided  loyalty  and  prudence 
prescribed  in  section  404(a)(1)  of  ERISA, 
regardless  of  any  exemption  granted. 

The  statement  by  commentators  that 
Trust  participants  and  other  parties  in 
interest  will  be  subjected  to  pressure  to 
purchase  the  residential  Units  is  an 
unsubstantiated  claim.  T^us,  the 
Department  cannot  conclude  that  any 
labor  laws  will  be  violated  or  that 
implementation  of  an  exemption  lifting 
the  legal  barrier  against  the  sale  of 
property  will  not  inure  to  the  benefit  of 
the  Trust  and.  derivatively,  the 
participants  as  a  whole.  We  note  that 
the  exemption  granted  below  does  not 
provide  relief  from  the  proscriptions  of 
section  406(b)  of  ERISA.  If. 
hypothetically.  a  fiduciary  used  his 
position,  as  such,  to  pressure  a  Trust 
participant  to  engage  in  a  transaction, 
involving  the  assets  of  the  Trust,  for  the 
purpose  of  avoiding  or  reducing  actual 
or  potential  liability  for  prior  acts  or 
omissions  by  the  fiduciary  in  dereliction 
of  duty,  this  conduct  could  result  in  an 
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act  of  self-dealing,  in  contravention  of 
ERISA  section  406(b)(1),  which  act 
would  not  be  exempted  by  this,  or  any 
other,  exemption.* 

Post-comment  period  revew  by  the 
Department  of  the  record  with  respect  to 
the  Application  failed  to  indicate  to  any 
degree  of  certainty  that,  given  the  fixed 
12  percent  interest  rate  commitment  by 
the  Trust,  sales  prices  for  the  Units 
were,  or  would  be,  adjusted  periodically 
by  Desert  Horizons  (or  Walker  &  Lee)  as 
a  function  of  the  prevailing  interest  rate 
climate,  as  well  as  other  relevant  market 
conditions.  The  Application  included 
promotional  materials  tending  to 
demonstrate  that,  in  Southern  California 
and  other  regions  of  the  U.S.. 
subdivision  houses  recently  have  been 
offered  principally  on  a  two-pronged 
basis;  list  sales  price  plus  available 
financing.  Applicant  argued  that  it  was 
necessary  and  prudent  to  integrate 
housing  prices  and  finance  "packages" 
so  as  to  stimulate  the  marketing  of  real 
estate  during  a  period  of  high  interest 
rates.  Yet,  there  was  little  evidence  that 
an  adequate  decision  making  process,  or 
price  formulation,  would  be  in  place  to 
assure  that  the  pricing  of  Units  would 
realistically  reflect  and,  when 
appropriate,  effectively  offset,  the 
attractive  interest  rate  that  was 
established  by  agreement  between  the 
Trust  and  the  Fidelity  Bank  in  1981. 
Thus,  the  Department  could  not 
determine  that,  under  the  exemption,  as 
proposed,  the  Trust  would  receive  a  fair 
market  value  for  the  Units  sold  with 
associated  financing  which  would  be  at 
least  commensurate  with  the  total  value 
of  other  sales-financing  packages 
offered  for  similar  real  estate  in  a 
similar  region  under  similar  market 
conditions. 

From,  all  im,pressions  that  could  be 
discerned  from  the  record,  it  appeared 
that,  in  fixing  the  interest  rate  at  12 
percent,  significant  emphasis  was 
placed  by  the  Trust  on  the  large  carrying 
cost  losses  incurred  by  the 


'Set>  Section  510  of  EFISA.  which  provides,  in 
part,  thdt  It  shd'A  be  unlawful  for  any  person  to 
d;5chd-ge.  fine,  suspend,  expel,  discipline,  or 
discriminate  against  a  participant  or  beneficiary  for 
exercising  dry  nsifit  to  which  he  is  entitled  under 
the  provisions  of  an  etnployee  benefit  plan  or  for  the 
purpose  of  interfering  with  the  attainment  of  any 
nght  to  which  such  participant  may  become  entitled 
under  the  plan  or  v.'ie  1  of  ERIS.^. 

Section  511  of  ERISA  provides  that  it  shall  be 
unlawful  for  any  person  through  the  use  of  fraud, 
force,  violence,  or  threat  of  the  use  of  force  or 
violence,  to  restrain,  coerce.  inti.T.idate.  or  attempt 
to  restrain,  coerce  or  intimidate  any  participant  or 
beneficidry  for  the  purpose  of  interfering  with  or 
presenting  the  e.xercise  of  any  right  lo  which  he  is 
or  rr.dy  become  entitled  under  (he  plan  or  title  I  of 
ERIS.A.  Any  person  who  willfully  violates  this 
section  shall  be  fined  SlO.OtW  or  imprisoned  for  not 
more  than  one  year,  or  both. 


Development.  In  this  regard,  through 
May  31,  1981,  total  revenues  from  the 
pro)ect  were  approximately  $2,605,000 
vvhi'e  development-related  costs  totaled 
app.^-jMmateiy  551.000,000,  with  monthly 
carrying  costs  sustained  of  $3,500-4,000 
per  Unit.  Under  those  circumstances, 
only  a  clarification  of  the  fair  market 
value  question  or  a  modification  of  the 
proposed  exemption  to  provide 
additional  protections  could  undo  the 
Departments  concern  that  the  operators 
of  Desert  Horizons  might  artificially 
stimulate  the  market  for  the  Units, 
without  due  regard  for  the  prevailing 
ra'e  of  return  on  similar  investments.  As 
a  general  m.atter.  the  Department  does 
not  believe  that  either  the  Prohibited 
Transaction  provisions  or  the  general 
fiduciary  responsibility  provisions  of 
ERIS.A  are  easily  susceptible  to 
interpretations  that  would  encourage 
"bargain  sales"  of  employee  benefit  plan 
assets  or  interest  rate  concessions  by 
plans  ■■ 

The  Department  has  consulted  with 
counsel  for  the  Applicant  who  requests 
that  the  exemption  be  granted  under  the 
express  condition  that  Walker  &  Lee, 
Inc.  certify  the  fair  market  value  on  any 
L'nit  sold  to  a  party  in  interest  of  the 
Trust.  The  fair  market  value 
certificaiton,  based  upon  all  relevant 
m.arket  conditions  at  the  time  of  sale, 
including  financing,  will  be  forwarded 
b>  W^alker  *  Lee  to  lay  D.  Wahlin. 
Uahlin.  acting  as  transactional 
fiduciary  for  the  Trust,  will  certify 
separately  that  no  eligible  party  in 
interest  is  the  recipient  of  a  concession 
with  respect  to  the  terms  and  conditions 
of  the  sales  and  financing  transactions. 
It  19  expected  that  Wahlin  will  be  given 
access  to  all  information  necessary  for 
him  to  make  his  decisions  including,  for 
example,  actual  sales  prices  of  similar 
Units  that  have  been  sold  to  non-parties 
in  interest.  No  Unit  can  be  offered  for 
sale  to  a  party  in  interest,  and  no 
prospective  transaction  may  be  certified 
by  Walker  &  Lee  or  Wahlin.  unless  the 
published  advertisement  procedures 
submitted  by  the  Applicant  are  satisfied. 
Loan  applications  will  be  approved 
solely  by  Fidelity  which  will  use  its 
standard  qualification  procedures. 

The  Department  has  reviewed  the 
entire  record  and  has  decided  to  grant 
the  exemption  subject  to  the 
clarifications  and  modifications  outlined 


*Cf.  Department  of  Labor  letter  to  National 
Coordinating  Committee  for  Multiemployer  Plans. 
Ad.  Op.  81-12A.  [anuary  15. 1981  (Application  of 
"prudence"  and  "reasonable  rate  of  interest" 
requirements  of  sections  404(a)(lNBl  and408fbl(l) 
of  ERISA  to  participant  loan  programs  uf  plansl. 
H.R.  Rep.  No.  1280.  Supra,  at  302  (prevailing  rate  of 
return  requltwment  applies  to  plan  investments  in 
general). 


above.  Based  on  this  review,  and 
following  consultation  with  counsel  for 
the  Applicant,  the  Department  has  also 
concluded  that  the  exemption  permitting 
sales  of  Units  shall  expire  as  of  May  15, 
1985.  This  will  enable  Desert  Horizons 
to  offer  Units  to  all  eligible  persons 
through  three  prime  (winter)  selling 
seasons.  Subsequent  to  the  expiration 
date  of  the  exemption  for  sales,  Fidelity 
or  the  Trust  may  hold  mortgage  loans 
made  to  parties  in  interest  provided  that 
the  loans  were  originated  in  connection 
with  sales  covered  by  the  exemption. 
The  grant  of  this  temporary  exemption 
does  not  prejudice  the  Trust's  (or  Desert 
Horizon's)  right  to  apply  for  additional 
exemptive  relief  at  some  future  date. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  ERISA  and  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  or  trust  to  which  the  exemption  is 
applicable  from  certain  other  provisions 
of  ERISA  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  ERIS.^, 
which  among  other  things  require  a 
fiduciary  to  dicharge  his  or  her  duties 
respecting  the  plan  or  trust  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  or  trust  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  ERISA;  nor  does 
the  fact  the  transaction  is  the  subject  of 
an  exemption  affect  the  requirement  of 
section  401(a)  of  the  Code  that  a  plan  or 
trust  must  operate  for  the  exclusive 
benefit  of  the  employees  of  the 
employers  maintaining  the  plan  or  trust 
and  their  beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)  of  ERISA  and  section 
4975(c)(1)(E)  or  (F)  of  the  Code. 

(3)  This  exemption  is  supplemental  !o, 
and  not  in  derogation  of,  any  other 
provisions  of  ERISA  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact,  a  prohibited 
transaction. 

(4)  The  notice  of  pendency  was  issued 
and  the  exemption  is  being  granted 
solely  by  the  Department  because, 


LIMI 
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effective  December  31,  1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17,  1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  f\  pe 
proposed  to  the  Secretary  of  [.abor 

Exemption 

In  accordance  with  section  408(a)  of 
ERISA  and  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1,  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interest  of  thef  Ian  (and 
Trust)  and  of  its  participants  and 
beneficiaries; 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plan  (and  Trust). 

Accordingly,  the  restrictiuns  of 
section  406(a)  of  ERISA  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (D)  of  the 
Code  shall  not  apply  to 

(a)  Sales  before  May  15,  1985  of 
residential  Units  in  the  Desert  Horizons 
developed,  located  in  Indian  Wells. 
California,  by  Desert  Horizons.  Inc.  to 
parties  in  interest  of  the  Alaska 
Teamsters-Employer  Pension  Trust  who 
are  not  fiduciaries  (within  the  meaning 
of  ERISA  section  3(21)(,^))  with  respect 
to  such  Trust,  and 

(b)  Mortgage  loans  furnished,  in 
connection  with  sales  of  Units,  to  such 
non-fiduciary  parties  in  interest  by 
Fidelity  Federal  Savings  and  Loan 
Association,  acting  as  agent,  in  fact,  for 
such  Trust,  if  the  following  conditions 
are  satisfied; 

(1)  (.'\)  Every  thirty  (30)  days.  Desert 
Horizons  shall  publish  in  the  Desert  Sun 
newspaper  (Palm  Springs.  California)  a 
price  list  delineating  each  a\  ailable 
residential  Unit  and  the  price  at  which  it 
is  offered  for  sale  to  the  general  public. 

(B)  For  thirty  (30)  days  from  initial 
publication,  no  sale  of  any  such 
advertised  Unit  shall  be  made  to  a  party 
in  interest,  even  if  such  party  offers 
more  than  the  advertised  price. 

(C)  If,  after  thirty  (30)  days  from  initial 
publication,  no  non-party  in  interest 
offers  to  purchase  the  Unit,  a  party  in 
interest  shall  become  an  eligible 
purchaser,  but  only  at  the  ad\(;rtis(!d 
price  or  at  a  higher  price. 

(D)  A  party  in  interest  shall  not  be 
eligible  to  purchase  a  Unit  whose 
advertised  price  has  been  altered  until 
the  expiration  of  thirty  (30)  da\s 
following  publication  at  the  altered 
price. 

(E)  All  prospective  purchasers  shall 
complete  a  questionnaire  indicit.ng 


whether  they  are  a  party  in  interest  with 
respect  to  the  Trust. 

(2)  Prior  to  the  execution  cf  a  contract 
for  the  sale  of  a  residential  Unit  to  a 
party  in  interest  of  the  Trust,  Walker  .Si 
Lee.  Inc.,  serving  as  an  independent 
fiduciary  for  the  Trust,  shall  submit  to 
[ay  D.  Wahlin,  C.P.A.  (of  Palm  Springs, 
California)  a  letter  certifying  that,  based 
on  all  relevant  market  factors,  including 
financing,  the  sales  price  for  the  Unit  is 
no  less  than  its  fair  market  value: 

(3)  Using  its  standard  procedures  and 
criteria.  Fidelity  Federal  Savings  and 
Loan  .Association  shall,  in  fact,  be  soiely 
responsible  for  the  processing  of 
applications  for  the  subject  mortgage 
leans,  and  for  the  qualification  of 
prospecti\e  borrowers  covered  by  this 
exemption; 

(4)  No  contract  for  the  sale  cf  a  Unit 
(or  associated  mortgage  loan)  shall  be 
executed  until  Jay  D.  Wahlin  determines 
whether  the  prospective  purchaser  is  a 
party  in  interest  with  respect  to  the 
Trust.  LIpon  identification  of  such  party, 
Wahlm,  serving  as  transactional 
fiduciary  who  is  independent  of  the 
Trust  and  having  access  to  all 
information  and  documentation  that  he 
deems  necessary  for  an  informed 
determination,  shall  evaluate  and 
approve  the  proposed  transaction,  based 
on  determinations  made  that:  (i)  The 
published  advertisement  procedures  of 
condition  (1),  above,  are  fully  met,  and 
(ii)  the  terms  and  conditions  of  such 
sales  and  financing  transactions  are  at 
least  equal  to  those  that  the  Trust  would 
receive  in  a  similar  transaction  with  an 
unrelated  party.  In  the  event  that 
Wahlin  resigns  this  position  as 
transactional  fiduciary,  or  if  his 
appointment  is  otherwise  terminated, 
the  Trust  shall  notify  the  Department's 
Office  of  Fiduciary  Standards  of  the 
name  and  qualifications  of  a  prospective 
successor  fiduciary.  Appointment  of 
such  successor  shall  be  effective  thirty 
(30)  days  after  receipt  of  such 
notification,  unless  the  Department 
issues  a  letter  to  the  Trust  explaining  its 
objections: 

(5)  The  Trust  or  Desert  Horizons,  Inc. 
shall  maintain  accurate  records 
demonstrating  compliance  with  the 
conditions  of  this  exemption  for  all 
covered  transactions. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  Application  are  true 
and  complete,  and  that  the  Application 
accurately  describes  all  material  terms 
of  the  transactions  to  be  consummated 
pursuant  to  this  exemption. 


Statement  on  Effect  of  Exemption 

The  granting  of  this  exemption  does 
not  const, tote  an  opinion  or  approval  by 
the  Department  with  regard  to  the 
aopropriateness  or  prudence  of  the 
Trust's  decision  to  invest  its  assets  in 
Desert  Horizons.  Inc  or  in  the 
d('\elc3pment  of  the  Desert  Horizons' 
properties.  Nor  does  the  granting  of  this 
exemption  indicate  the  Department's 
opinion  or  approval  with  respect  to  any 
future  decision  by  the  Trust  to  construct 
additional  residential  Units  in  the  Desert 
Horizons  development.  This  exemption 
is  directed  solely  to  certain  transactions 
which  will  enable  the  Trust  to  sell  the 
Units  which  the  Trust  represents  it  has 
been  unable  to  sell.  The  Applicant 
(Trust)  expressly  concurs  with  the 
foregoing  statement. 

Signed  at  Washington.  D.C.,  this  2l5t  day 
of  October  1982 

Elliot  I.  Daniel. 

Chief.  Division  of  Fiduciary  Interpretations 
and  Regulations.  Office  of  Fiduciary 
Standards.  Pension  and  Welfare  Benefit 
Programs.  Labor-Management  Ser\'ices 
Administration.  Department  of  Labor. 

|FR  Doc.  82-31831  Filed  ll-lB-s::  8:4S  am) 
BILLING  CODE  4510-?«  M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Artists  m  Education  Ad.sory  Pare! 
Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  notice  is  hereby  given  that  a 
meeting  of  the  Artists  in  Education 
Advisory  Panel  to  the  National  Council 
on  the  Arts  will  be  held  on  December  6. 
from  8:30  a.m.-7:15  p.m.:  on  December  7, 
from  8:30  a.m.-5 :30  p.m.;  and  on 
December  8,  from  8:30  a.m.-4:30  p.m.  in 
room  1426  of  the  Columbia  Plaza  Office 
Complex.  2401  E.  Street.  NW.. 
Washington,  D.C.  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  asis.  The 
topic  for  discussion  will  be  general 
policy  issues  &  application  review. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC.  20506.  or  call  (202)  634-6070. 
|ohn  H.  Claik. 

Director.  Office  of  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 

November  12, 1962. 

|FR  Doc  82-3ir»l  njed  11-lS-Sl »«  jm| 
BILLING  CODE  7537-0 1-M 
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Media  Arts  Advisory  Panel 
(Prescreening-Film/ Video  Production); 
Meeting 

PuisudP.t  to  Section  10(d)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463),  as  amended,  notice  is  hereby 
g;ven  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  [Prescreening-Film/ 
Video  Production]  to  the  National 
Council  on  the  Arts  will  be  he'd  on 
December  7-9,  1982.  from  9;00  a.m. -5:30 
p.m.  in  the  12th  floor  screening  room  of 
the  Columbia  Plaza  Office  Complex, 
2401  E  Street,  NVV,  Washington.  D,C. 
20506. 

This  mee'ing  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recomm.endation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13.  1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4).  (6)  and  9(b)  of  section 
552b  of  Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  (202)  634-60"0. 
John  H.  Clark. 

Director.  Of'ice  of  Council  and  Panel 
Operations.  Xational  Endowment  for  the  Arts. 
Nc.  ember  12,  1982. 

[FH  Doc  a:-]!-*!  F  :.>d  ll-l(4-«2:  8:43  amj  j 
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Institute  of  Museum  Services;  Meeting 

AGENCY:  Institute  of  Museum  Services. 
ACTION:  .Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  National  Museum 
Services  Board,  This  notice  also 
describes  the  functions  of  the  Bo.ird. 
Notice  of  this  meeting  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  .-\ct, 

DATE:  December  3,  1982.  ' 

ADDRESS:  .National  Zoological  Park,  3001 
Connecticut  Avenue,  NW. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denna  Jones,  Executive  Assistant  to  the 
.National  Museum.  Services  Board,  330  C 
Street,  SW,.  Room  4006,  Washington. 
D,C,  (202)  426-6577, 
SUPPLEMENTARY  INFORMATION:  The 
National  Museum  Services  Board  is 
established  under  Title  11  of  the  National 


Museum  Services  Act  of  the  "."Xrls. 
Humanities,  and  Cultural  Affairs  Act  of 
1976,"  Pub.  L.  94-462,  The  Board  is 
established  to  have  the  responsibility 
for  the  general  policies  with  respect  to 
the  powers,  duties,  and  authorities 
vested  in  the  Institute  under  this  title. 

The  meeting  of  the  Board  is  open  to 
the  public  on  December  3,  1982  from 
10:00  a.m.  to  4:30  p.m.  The  agenda 
includes; 

Preamble  to  Code  of  Federal 
Regulations  34.  part  64: 

Education  Department  General 
Admiinistrative  Regulations  (EDGAR). 

Records  are  kept  of  all  Board 
meetings  and  proceedings,  and  are 
available  for  public  inspection  at  the 
office  of  the  Institute  of  Museum 
Services  from  the  hours  of  9:00  a.m.  to 
5:30  p.m.  .Vlonday  through  Friday. 

Dated:  Tuesday,  November  18, 1982. 
Lilla  Tower. 

Director. 

|FR  Doc.  82-,31822  FUed  11-18-82:  8:45  am] 
BILLING  CODE  4000-02-M 


NATIONAL  SCIENCE  FOUNDATION 

Ad  Hoc  Oversight  Subcommittee  for 
Low  Temperature  Physics;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub,  L.  92-463, 

as  amended,  the  .National  Science 
Foundation  announces  the  following 
meetings: 

Name:  .\d  Hoc  Oversight  Subcommittee  for 
Low  Temperature  Physics  Program. 
Adivsory  Committee  for  Materials 
Research. 

Date  and  Time:  December  6-7, 1982;  9:00 
a,m,-5:00  p,m.  each  day. 

Place:  National  Science  Foundation,  1800  G 
Street.  N,W„  Room  338,  Washington,  D,C. 
20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Donald  H,  Liebenberg, 
Program  Director.  Low  Temperature 
Physics  Program.  Condensed  Matter 
Sciences  Section,  Division  of  Materials 
Research,  Room  404,  National  Science 
Foundation,  Washington.  D.C,  20550. 
Telephone:  (202)  357-9737. 

Purpose  of  Subcommittee:  To  provide  advice 
and  recommendations  concerning  support 
for  research  in  Low  Temperature  Physics, 

Agenda  Closed:  Monday,  December  6.  lf)S2 — 
9:00  a. w.  to  5:00  p.m.  Review  and 
comparison  of  declined  proposals  (and 
supporting  documentation)  with  successful 
awards  including  review  of  peer  review 
materials  and  other  privileged  materials. 

Closed:  Tuesday.  December  7.  1982—9:00 
a.m.  to  5:00 p.m.  Further  discussions  of 
declined  proposals  and  awards — 
Preparation  of  report  on  Subcommittee 
findings  and  recommendations. 

Reasons  for  Closing:  The  Subcommittee  will 
be  reviewing  grants  and/or  declination 


JHckets  which  contain  the  names  of 
applicant  institutions  and  principal 
investigators  and  privileged  information 
cont.uned  in  declined  proposals.  This 
session  will  also  include  a  review  of  the 
peer  review  of  documentation  pertaining  to 
applicants.  These  matters  are  within 
exemptions  (4)  and  (6)  of  U.S,C.  552  (c), 
Government  in  the  Sunshine  act. 
/\ulhority  to  Close  Meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  Section  10(d)  of  Pub,  L.  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  .N'SF  on  July 
6,  1979, 

M.  Rebecca  Winkler, 

Committee  Management  Coordinator. 
November  16.  1982. 

|FT*  Doc   82-31771  Filed  n-18-82;  8:45  dm| 
BtLLING  CODE  75S5-01-M 


Advisory  Committee  For  Engineering; 
Open  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub,  L.  92^63, 
the  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  for  Engineering 

Date  and  Time:  December  6-7.  1982;  9  a,m.-5 
p  m,,  December  6,  9  am, -3  p.m.,  December 
7 

Place;  National  Science  Foundation,  1800  G 
Street,  NW,  Room  540.  Washington,  D.C. 
20550 

Type  of  Meeting:  Open 

Contact  Person:  Mrs.  Mary  Poats,  Executive 
Secretary,  Advisory  Committee  for 
Engineering,  Room  537,  National  Science 
Foundation,  Washington,  DC,  20550, 
Telephone:  (202)  357-9571 

Summary  Minutes:  Contact  Mrs.  Mary  Poats 
at  the  above  address 

Purpose  of  Advisory  Meeting:  To  provide 
advice,  recommendations,  and  counsel  on 
major  goals  and  policies  pertaining  to 
Engineering  programs  and  activities. 

Agenda: 

December  6 

9:00  a.m. — Opening  Remarks 

930  a.m. — Discussion  of  Committee 
Interaction  with  NSB  Pre-Collcge 
Commission 

10:-15  a.m. — Discussion  of  Increasing 

Participation  of  Women  and  Minoritirs 
in  Engineering:  Problems  of  Women 
Engineering:  Faculty  Members 

Noon — Lunch 

1:30  p.m. — Discussion  of  International 
Science 


45  p.m. — AS.VIE  Presentation 

15  p.m. — Coals  of  Engineering  Directorate 

00  p.m. — Adjourn 


December  7 

900  a.m. — Discussion  with  Director 
9:30  a.m. — Discussion  of  Construction 

Engineering  and  Building  Research 

Thrust 
10:45  a.m.— New  Action  Items 
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Noon — Lunch 

130  p.m. — New  Technical  Initiatives 

2  15  p.m. — Information  Items 

3(10  p.m. — Ajoum 

M.  Rebecca  WLnkler, 

Cummi'tee  Managen'.ent  Coordinator. 

November  16,  1982. 

WR  [).'C,   82-31  :"0  Filed  11-lft-82,  «  45  ,ini| 
BILLING  CODE  7S55-01-III 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Sut>committee  on  Safety 
Research  Program;  Meeting 

The  ACRS  Subcommittee  on  the 
Safety  Research  Program  will  hold  a 
meeting  on  December  8,  1982,  Room 
1046,  at  1717  H  Street.  NW., 
Washington,  DC.  The  Subcommittee  will 
discuss  the  NRC  Safety  Research 
Program  for  FY  1984  and  1985  and  also 
Draft  1  of  the  ACRS  Report  to  the 
Congress  on  this  matter. 

In  accordance  with  the  procedures 
outlined  in  the  Federal  Register  on 
October  1.  1982  (47  FR  43474],  oral  or 
written  statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Employee  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statement. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows;  Wednesday.  December  8. 
1982—10:00  a.m.  until  6:30  p.m. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  will  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
their  consultants,  and  other  interested 
persons  regarding  this  matter. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  Designated  Federal 
Employee,  Mr.  Sam  Duraiswamy 


(telephone  202/634-3267)  between  815 
a.m.  and  5:00  p.m.,  EST. 

Dated:  November  16,  1982. 
lohn  C.  Hoyle, 
Advisory  Committee  Management  Officer 

(FR  Dor.  82-31824  Filed  11-18-82:  8:45  am| 
BILLING  CODE  T590-01-M 


Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  the  Office  of 

Nianagement  and  Budget  review  of 
ir.form.ation  collection. 

SUMMARV:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  o.''  Management  and  Budget 
(0MB)  for  re \  lew  the  following  proposal 
for  the  collection  of  information  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

1  Type  of  submission,  new,  revision 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  Pari  51,  Licensing  and 
Regulatory  Policy  and  Procedures  for 
Environmental  Protection. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Non-recurring. 

5.  Who  will  be  required  or  asked  to 
report:  .Nuclear  power  plant  applicants 
and  permit  holders,  and  certain  nuclear 
materials  applicants  and  licensees. 

6.  An  estimate  of  the  number  of 
responses:  23. 

7  An  estimate  of  the  fetal  number  of 
hours  needed  to  complete  the 
requirement  or  request:  117,900. 

8.  An  indication  of  whether  Section 
3504(h],  Pub.  L.  96-511  applies;  Not 
applicable, 

9.  Abstract:  Policy  and  procedures  are 
established  for  the  preparation  and 
processing  of  environmental  impact 
statements  and  related  documents 
relative  to  the  Commission's  licensing 
and  regulatory  activities. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from 
NRC  Public  Document  Room.  1717  H 
Street  NW.,  Washington,  D.C.  20555. 

Comments  and  questions  should  be 
drected  to  the  OMB  reviewer,  Jefferson 
B,  Mill.  (202)  395-7340. 

NRC  Clearance  Officer  is  R.  Stephen 
Scott,  (301)  492-5585.  Dated  at  Bethesda, 
Maryland,  this  15th  day  of  November. 
1982, 


F;;.'-  thr  Nur'n  ar  Regulatory  Commission. 
Patricia  G.  Norrj, 
Director,  Office  of  Administration. 

|FR  Doc  82-31823  Filed  It-tS-BZ.  8:45  am| 
BltXING  CODE  759(M)1-M 


Advisory  Committee  on  Reactor 
Safeguards.  Subcommittee  on  Generic 
Items;  Meeting 

The  ACRS  Subcommiffee  on  Generic 
Items  will  hold  a  meeting  on  December 
8. 1982,  Room  1046.  1717  H  Street.  NW., 
Washington.  DC.  The  Subcommittee  will 
discuss  the  Office  of  Nuclear  Reacfor 
Regulation's  draft  report  on  the 
prioritization  of  safety-related  generic 
issues  (NTJREG-0933). 

In  accordance  with  the  procedures 
outlined  in  the  Federal  Register  on 
October  1, 1982  (47  FR  43474).  oral  or 
written  statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Employee  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Wednesdav,  December  8.  l'.»H2— ^  M 
a  m   until  10  00  a  m 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  will  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  alloted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  Designated  Federal 
Employee,  Mr.  Sam  Duraiswamy 
(telephone  202/634-3267)  between  8:15 
a.m.  and  5:00  p.m.,  EST. 
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Dated:  .November  16.  1982. 
[ohn  C.  Hoyle, 
Advisory  Committee  Management  Officer. 

FR  Doi.   Hi-lIHn  F  IkJ  n-lB-R;  8:45  dm| 
BILLING  CODE  7S9O-01-M 


I  Docket  No.  50-368] 


Arkansas  Power  &  Light  Co.;  Issuance 
of  Amendment  to  Facility  Operating 
License 

The  U.S.  Nuciear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  37  to  facility 
Operating  License  .\'o.  N'PF-6  issued  to 
.Arkansas  Power  &  Light  Company  (the 
licensee),  which  revised  the  Technical 
Specifications  for  operation  of  Arkansas 
.\uciear  One.  Unit  2  (the  facility), 
located  in  Pope  County,  Arkansas.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  a.Tiendment  restricts  the 
movement  of  the  full  length  and  part 
length  control  element  assembly  (CEA) 
ofoups  and  allows  for  a  special  test 
exception  for  the  part  length  CE.A  group. 

The  application  for  the  am.endment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  am.ended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
hcense  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  m  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with  the 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  July  8,  1982.  as 
supplemented  October  6.  1982,  f2] 
.\mendment  .\o.  37  to  Facility  Operating 
License  No.  NPF-6,  and  (3)  the 
Commission's  related  Safety  Evaluation. 
These  items  are  available  for  public 
inspection  at  the  Commissions  P^jblic 
Document  Room  at  1717  W  Street,  NW., 
Washington,  D,C.  20555  and  at  the 
Tomlinson  Library,  Arkansas  Tech 
University,  Russellviile,  Arkansas  72801. 
A  copy  of  Items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director.  Division  of  Licensing. 


Datpd  at  Re'hesda,  Maryland,  this  5th  day 
of  .NovpTibpr   1982. 

For  the  Nuclear  Regulatory  Commission. 
Robert  \.  Clark, 

Chief.  Operating  Reactors  Branch  No.  3, 
Division  of  Licensing. 

|FR  Due  82-31809  Filed  11-18-82: 8:45  iini| 
BILLING  CODE  7590-01 -M 

[Docket  No.  50-1421 

University  of  California  at  Los  Angeles; 
Availability  of  the  Supplemental  Safety 
Evaluation  Report 

Notice  IS  hoioby  given  that  the  Office 
of  Nuclear  Reactor  Regulation  has 
published  a  Supplemental  Safety 
Evaluation  Report  on  the  proposed 
operating  license  renewal  of  research 
reactor  license  R-71.  The  facility  is 
located  on  the  campus  of  the  University 
of  California  in  Los  Angeles,  California. 

The  report  is  being  made  available  at 
the  Commission's  Public  Document 
Room  located  at  1717  H  Street.  NW., 
Washington,  D.C,  for  inspection  and 
copying.  The  report  can  also  be 
purchased  from  the  Director.  Division  of 
Technical  Information  and  Document 
Control,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C,  20555, 

Dated:  November  15, 1982. 

For  the  Nuclear  Regulatory  Commission. 
Cecil  O.  Thomas, 

Acting  Chief  Standardization  &  Special 
Projects  Branch,  Division  of  Licensing. 

|FR  Doc.  82-31814  Filed  11-18-82:  8:45  ami 
BILLING  CODE  7590-01-M 

[License  No.  42-08456;  (EA  82-45)  (ASLBP 
83-483-01  0T)1 

Consolidated  X-Ray  Service  Corp.; 
Designation  of  Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission  dated  Decpmber  29.  1972. 
published  in  the  Federal  Register,  37  FR 
28710  (1972).  and  §  §  2.105,  2.700,  2.702. 
2.714,  2.714a,  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  a  presiding  officer  is 
designated  in  the  following  proceeding: 
Consolidated  X-Ray  Service  Corp  , 
License  No.  42-08456. 

The  presiding  officer  is  being 
designated  pursuant  to  an  order  of  the 
Commission  dated  November  1,  1982 
concerning  Consolidated  X-Ray  Service 
Corporation's  request  for  a  hearing  in 
this  enforcement  action. 

The  presiding  officer  in  this 
proceeding  is  the  Honorable  James  A. 
Laurenson,  Administrative  Law  Judge. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  Judge 
Laurenson  in  accordance  with  10  CFR 


2.701  (1980).  His  address  is: 
Administrative  Law  Judge  James  A. 
Laurenson,  Atomic  Safety  and  Licensing 
Board  Panel,  U,S,  Nuclear  Regulatory 
Commission.  Washington,  D.C,  20555, 

Issued  at  Bethesda,  Md.,  this  15th  day  of 
November  1982. 
B.  Paul  Cotter,  Jr.. 

Chief  .Administrative  fudge.  A  tomic  Safety 
and  Licensing  Board  Panel. 

IFR  D.ir    82-.Un:0Fil.'d  ll-ia-82:  B  45  dm| 
BILLING  CODE  7590-01-M 


Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  has  recently  subm.itted  to 
the  Office  of  .Management  and  Budget 
(O.MB)  for  review  the  following  proposal 
for  the  collection  of  information  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision 
or  extension:  New. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  100,  Appendix 

A — Seismic  and  Geologic  Siting  Criteria 
for  Nuclear  Power  Plants, 

3.  The  form  number  if  applicable:  .Not 
applicable. 

4.  How  often  the  collection  is 
required:  Non-recurring. 

5.  Who  will  be  required  or  asked  to 
report:  Nuclear  Power  Plant  Applicants. 

6.  An  estimate  of  the  number  of 
responses:  8, 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  67,000  person 
hours  per  year  for  3  years. 

8.  An  indication  of  whether  Section 
3504(h),  Pub.  L.  96-511  applies:  Not 
applicable, 

9.  Abstract:  NRC  regulations,  10  CFR 
Part  100,  Appendix  A,  require  applicants 
to  provide  information  which  show 
evidence  or  clues  as  to  the  size  and 
frequency  of  occurrence  of  prehistoric 
earthquakes,  and  evidence  of  last  time 
there  was  movement  along  faults  at  the 
site  or  site  region  to  determine  potential 
for  fault  offset  during  life  of  a  nuclear 
power  plant. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from 
.NRC  Public  Document  Room,  1717  H 
Street  NW.,  Washington,  D.C,  20555. 
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Comments  and  questions  should  be 
directed  to  the  0MB  reviewer,  [efferson 
B  ilil!.  (202)  395-7340. 

\'RC  Clearance  Officer  is  R.  Stephen 
Scott.  (301)  492-8585. 

Dated  at  Bethesda,  MarUand.  this  15th  day 
of  Noveinber  1982. 

For  the  Nuclear  Regulatory  Commission. 
Patricia  G.  Norry, 
Director.  Office  of  Administralion. 

|(-'R  Doc  K-?Ti:8  F  '.rf  ll-l&-82;8:45acr,| 
BILLING  CODE  7590-01 -M 


Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Reguiatory 
Commission. 

action:  Notice  of  the  Office  of 
Management  and  Budget  re\  iew  of 
information  collection. 

summary:  The  Nuclear  Regi.latory 
Cci.T.mission  has  recently  subniitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  the  folluwing  proposal 
for  the  collection  of  information  under 
the  pro\  isions  of  the  Paperwork 
Reduction  Act  (44  US  C  Chapter  35). 
1  Type  of  submission.  New. 

2.  The  title  of  the  information 
collection:  IE  Bulletin  82- 

■  Deficiencies  in  Primary  Containment 
Electrical  Penetration  Assemblies." 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  One  time. 

5.  Who  will  be  required  or  asked  to 
report:  NRC  licensees  and  holders  of 
construction  permits. 

6.  An  estimate  of  the  number  of 
responses:  110., 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  8.8(Xi 

8.  Section  3504fh],  Pub,  L.  96-511  does 
not  apply. 

9.  Abstract:  IE  Bulletin  82-     ; 
Deficiencies  in  Primary  Containment 

Electrical  Penetration  Assemblies" 
requires  NRC  licensees  and  holders  of 
construction  permits  to  submit  written 
reports  rega.'-ding  the  adequacy  of 
electrical  penetration  assemblies 
supplied  by  the  Bunker  Ramo 
Corporation.  The  information  in  such 
reports  will  provide  reasonable 
assurance  that  these  electrical 
penetration  assemblies  are  suitable  for 
service  intended. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from 
NRC  Public  Document  Room,  1717  H 
Street  NW.,  Washington,  D.C.  20555. 


Comments  and  questions  should  be 
directed  to  the  OMB  reviewer.  Jefferson 
B.  Hill  (202)  395-7340. 

NRC  Clearance  Officer  is  R.  Stephen 
Scott.  (301)  492-8585. 

Dated  at  Bethesda.  Maryland,  this  15lh  day 
of  November.  1982. 

For  the  Nuclear  Regulatory  Commission. 

Patricia  G.  Norry, 

Director.  Office  of  Administration. 

|FR  no.-  B2-31819  Filed  11-18-82:  8:45  am| 
BILLING  CODE  7S90-01-M 


!  Docket  No  50-334; 

Duquesne  Light  Co.,  et  al.;  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  59  to  Facility 
Operating  License  No.  DPR-66  issued  to 
Duquesne  Light  Company.  Ohio  Edison 
Company,  and  Pennsylvania  Power 
Company  (the  licensees),  which  revised 
Technical  Specifications  for  operation  of 
the  Beaver  Valley  Power  Station,  Unit 
Nc.  1  (the  facility)  located  in  Beaver 
County,  Pennsylvania.  The  amendment 
is  effective  as  of  the  date  of  issuance. 

The  amendment  adds  Technical 
Specifications  on  radiation  monitoring 
instrumentation,  as  recommended  by 
NUREG-0737,  Items  II.F.l  1,  Il.F.1.2,  and 
U.F.1.3. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  this  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  July  30, 1982.  (2) 
Amendment  No.  59  to  License  No.  DPR- 
66  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street,  NW.,  Washington,  D.C. 
and  at  the  B.  F.  Jones  Memorial  Library. 


663  Franklin  Avenue,  .Aliquippa, 
Pennsylvania  15001.  A  copy  of  items  (2) 
and  (3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
D.C.  20555,  Attention:  Director.  Division 
of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  10th  day 
of  November  1982. 

For  the  Nuclear  Regulatory  Commission. 

Steven  A.  Varga, 

Chief.  Operating  Reactors  Branch  No.  1, 
Division  of  Licensing. 

IFRDor   82  31810  Filed  11-18-82.  8  45  ami 
BILLING  CODE  7S90-0t-M 


(Docket  No   50-3091 

Maine  Yankee  Atomic  Power  Co  . 
Issuance  o<  Arr.endment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  67  to  Facility 
Operating  License  No.  DPR-3C,  issued  to 
Maine  Yankee  Atomic  Power  Company, 
which  revised  Technical  Specifications 
for  operation  of  the  Maine  Yankee 
Atomic  Power  Station  (the  facility) 
located  in  Lincoln  County,  Maine.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  allows  the  Power 
Operated  Relief  Valves  to  be 
temporarily  rendered  inoperable  for 
required  hydrostatic  tests  of  the  Reactor 
Coolant  System. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  this  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
St. 5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  October  7, 1982.  (2) 
Amendment  No.  67  to  License  No.  DPR- 
36  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
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Commission's  Public  Document  Room, 
1717  H  Street,  N'W,,  Washington,  D.C. 
and  at  the  Wiscasset  Public  Library 
Association,  High  Street,  Wiscasset. 
Maine.  A  copy  of  items  (2)  and  (3)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washmoton.  D  C.  20555. 
.-Xt'ention;  Director,  DiVL^ion  of 
Licensing. 

Diited  at  Bethesda  Maryland,  this  9th  day 
of  .\cvembcr.  1982. 

For  the  Nuclear  Regulatory  Commission. 
Robert  .\.  Clark, 

Ch.i-f.  Operating  Reactors  Branch  No.  3, 
Division  of  Licensing. 

IKR  0."-  iC--il:ni  Filp<i  11-18-82;  9:45  ami        i 
BILLING  CODE  7S9O-01-M 


[Docket  50-387) 

Pennsylvania  Power  and  Light  Co.  and 
Allegheny  Electric  Cooperative,  Inc.; 
Issuance  of  Amendment  to  Facility 
Operating  License 

On  luly  17. 1982,  the  U.S.  Nuclear 
Regulator^'  Commission  [the 
Commission)  issued  Facility  Operating 
License  N'PF-14.  to  Pennsylvania  Power 
and  Light  Company  and  Allegheny 
Electric  Cooperative.  Inc.  (licensees) 
authorizing  opera'ion  of  the 
Susquehanna  Steam  Electric  Station. 
Unit  No.  1  (the  facility),  at  reactor  core 
power  levels  of  164.4  megawatts  thermal 
(five  percent  power)  in  accordance  with 
the  provisions  of  *he  license,  the 
Technical  Specifications  and  the 
Environmental  Protection  Plan. 

The  Commission  has  now  issued 
Amendment  .No.  5  to  Faciuty  Operating 
License  .No.  .NPF-14  which  authorizes 
operation  of  the  Susquehanna  Steam 
Hlectnc  Station,  Unit  No.  1,  at  reactor 
co-J-e  power  levels  not  in  e.xcess  of  3293 
megawatts  thermal  (100  percent  power) 
in  accordance  with  the  provisions  of  the 
amended  license;  defer  full  qualification 
documentation  on  containment  vent  and 
purge  valves  to  December  1982;  changes 
implementation  of  interim  gas  pipeline 
procedures  to  December  1982:  adds 
implementation  of  design  modifications 
to  wetwell/drywell  vacuum  breakers  to 
be  completed  by  startup  following  first 
refueling  outage:  modifies 
implementation  date  for  maintenance 
and  surveillance  program;  defers 
H'juipm.ent  qualification  for  equipment 
cLiv.jred  by  Section  5.3  of  NUREC;4)803 
for  SDV  break  envuuument  to  be 
completed  by  startup  following  first 
refueling  outage:  adds  schedule  for 
corrective  action  on  emergency 
preparedness  findings:  adds  schedule 
for  full  seismic  and  dynam.ic 
qualification  of  seismic  category  I 


mechanical  and  electrical  equipment: 
adds  evaluation  and  application  of 
inplant  SRV  test  to  be  conducted  at 
I.aSalle,  Unit  1:  adds  submittal  of 
detailed  analysis  or  testing  results  for 
feedwater  isolation  valves  with 
feedwater  line  break  outside 
containment;  adds  submittal  of  report 
discussing  experience  and  rehability  of 
the  Display  Control  System;  and  adds 
license  subject  to  final  resolution  of 
pending  litigation  involving  Table  S-3, 
The  amendment  is  effective  as  of  the 
date  of  issuance. 

The  Susquehanna  Steam  Electric 
Station,  Unit  No.  1  is  a  boiling  water 
nuclear  reactor  located  at  the  licensees" 
site  in  Luzerne  County.  Pennsylvania, 

The  application  for  the  amendment 
comphes  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  regulation.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
amended  license.  Prior  public  notice  of 
the  overall  action  involving  the 
proposed  issuance  of  an  operating 
license  was  published   n  the  Federal 
Register  on  August  9, 1978  (43  FR  35406), 
The  increase  in  power  level  authorized 
by  this  Amendment  is  encompassed  by 
that  prior  public  notice. 

The  Commission  has  determined  that 
the  issuance  of  this  license  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement  since  the 
activity  authorized  by  the  license  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement. 

For  further  details  with  respect  to  this 
action,  see  (1)  Amendment  No.  5  to 
License  No.  NPF-14:  (2)  the 
Commission's  Safety  Evaluation  Report 
(NUREG-0776).  dated  April  1981, 
Supplement  No.  1,  dated  June  1981, 
Supplement  No.  2,  dated  September 
1981,  Supplement  No.  3.  dated  July  1982, 
and  Supplement  No.  4  dated  November 
1982;  (3)  the  Final  Safety  Analysis 
Report  and  amendments  thereto;  and  14) 
the  Final  Environmental  Statement 
(NUREG-0564)  dated,  June  1981. 

These  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  D.C.  20555  and  at  the 
Osterbout  Free  Library.  Reference 
Department,  71  South  Fianklin  Streft. 
Wilkes-Barre,  Pennsylvania  18701.  .A 
copy  of  Amendment  No.  5  to  Facility 
Operating  License  No.  NPF-14  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555,  Attention: 


Director,  Division  of  Licensing.  Copies  nf 
the  Safety  Evaluation  Report  and  its 
Supplements  No.  1.  2,  3  and  4  (NUREG- 
0776)  and  the  Final  Environmental 
Statement  (NUREG-0564),  may  be 
purchased  at  current  rates  from  the 
National  Technical  Information  Service. 
Department  of  Commerce.  5285  Port 
Royal  Road.  Springfield,  Virginia  22161. 
and  through  the  NRC  GPO  sales 
program  by  writing  to  the  U.S.  Nuclear 
Regulatory  Commission.  Attention: 
Sales  Manager,  Washington.  D.C.  20555. 
GPO  deposit  account  holders  may  call 
301-492-9530. 

Dated  .jt  Bethpsda.  Maryland,  this  IJth  d.iv 
(jf  november  1982. 

¥oT  the  .Nuclear  Regulatory  Commission. 
B,  I.  Vounghlood. 

Chii'f.  Licensinij  Branch  So.  1.  Dnision  of 
Licensing. 

FRO.!!    82   TIMK' Filnd  n-lH-rt.::  843  ^m| 
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(Docket  No.  50-395] 

South  Carolina  Electric  &  Gas  Co.  and 
South  Carolina  Public  Service 
Authority;  Issuance  of  Amendment  to 
Facility  Operating  License 

Un  .\ugust  6,  1982.  the  U.S.  Nuclear 
Regulatory  Commission  (the 
Commission)  issued  Facility  Operating 
License  NPF-12  to  South  Carolina 
Electric  &  Gas  Company  and  South 
Carolina  Public  Service  Authority 
(licensees)  authorizing  operation  of  the 
Virgil  C,  Summer  Nuclear  Station.  Unit 
No,  1  (the  facility],  at  reactor  core  power 
levels  not  in  e.xcess  of  2775  megawatts 
thermal  in  accordance  with  the 
provisions  of  the  license,  the  Technicai 
Specification  and  the  Environmental 
Protection  Plan  with  a  condition  limiting 
operation  to  five  percent  of  full  power 
(139  megawatts  ihermal]. 

The  Conunission  has  now  issued 
•Amendment  .No.  5  to  Facility  Operating 
License  No.  NPF-12  which  authorizes 
operation  of  the  Virgil  C.  Summer 
Nuclear  Station.  Unit  No.  1,  at  reactor 
cine  power  levels  not  in  excess  of  2775 
megawatts  thermal  in  accordance  with 
the  provisions  of  the  amended  license. 
The  amendment  includes  a  license 
condition  restricting  operation  to  50 
percent  of  full  power  until  certain 
documentation  concerning  the  steam 
generators  is  submitted  for  NRC  staff 
review  and  approval.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

rhe  Virgil  C.  Summer  Nuclear  Station, 
Unit  No.  1  is  a  pressurized  water  nuclear 
reactor  located  in  Fairfield  County, 
South  Carolina,  approximately  26  miles 
northwest  of  Columbia,  South  Carolina 
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and  approximately  one  mile  east  of  the 
Rroad  River  near  Parr,  Soutli  Carolina. 

Tiie  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Comm.ission's  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
amended  license.  Prior  public  notice  of 
the  overall  action  invoUing  the 
proposed  issuance  of  an  operating 
license  was  published  in  the  Federal 
Register  on  April  18.  1977  (42  FR  20203) 
The  increase  in  power  level  authorized 
by  this  amendmtmt  is  encompassed  by 
that  prior  public  notice. 

The  Commission  has  determined  that 
the  issuance  of  this  license  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement  since  the 
activity  authorized  by  the  license  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement. 

■spect  to  this 
5  to 


ictaiis  \\i 


For  further  i 
action,  see  (1]  Amendment  No 
License  No.  NPF-12:  (2)  the 
Commission's  Safety  Evaluatiun  Report, 
dated  February  1981  (\'UREG-0717). 
Supplement  No.  1.  dated  April  1981. 
Supplement  No,  2.  dated  May  1981, 
Supplement  No.  3,  dated  January  1982. 
Supplement  No.  4,  dated  .August  1982, 
and  Supplement  No.  5,  dated  November 
1982:  (3)  the  final  Safety  Analysis  Report 
and  a.mendments  thereto;  (4)  the  Final 
Environm.ontal  Statement,  dated  May 
1981  (NUREG-0-19):  (5)  the 
Environmental  Report,  dated  February 
1977.  and  supplements  thereto:  and  (6) 
the  Initial  Decisions  of  the  Atomic 
Safety  and  Licensing  Board,  dated  July 
20.  1982  and  ./^ugust  4,  1982. 

These  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW., 
Washington.  DC.  20555  and  at  the 
Fairfield  County  Library,  Garden  and 
Washington  Streets,  Winsboro.  South 
Carolina  29180.  A  copy  of  Amendment 
No.  5  to  Facility  Operating  License  No. 
NPF-12  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC.  20555,  Attention:  Director,  Division 
of  Licensing.  Copies  of  the  Safety 
Evaluation  Report  and  its  Supplements 
(NUREG-0717J  and  the  Final 
Environmental  Statement  (NUREG- 
0719)  m.ay  be  purchased  at  current  rales 
from  the  .National  Technical  Information 
Service,  Department  of  Commerce,  5285 
Port  Royal  Road.  Springfield.  'Virginia 
22161.  and  through  the  NRC  GPO  sales 
program  by  writing  to  the  U.S.  Nuclear 


Regulatory  Commission,  Attention: 
Sales  Manager.  Washington,  D.C.  20555. 
GPO  deposit  account  holders  may  call 
301-492-9530. 

Dated  a!  Beihesda.  Maryland,  this  12th  day 
ot  .November  19B2. 

For  the  Nuclear  Regulatory  Commission. 

B.  |.  Youngblood. 

Ch/cf.  Lictnsins  Branch  No.  1.  Division  of 
Licensing. 

jFR  Dk.  B:-J1813  Filed  11-16-82:  8:45  am| 
BILUNG  CODE  7SS0-01-M 


[Docket  No  50-33S' 

Virginia  Eiect'-ic  and  Power  Co.; 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  CommissionJ  has 
issued  Amendment  No.  44  to  Facility 
Operating  License  No.  NPF— 4  issued  to 
the  Virginia  Electric  and  Power 
Company  (the  licensee)  for  operation  of 
the  North  Anna  Power  Station.  Unit  No. 
1  (the  facility)  located  in  Louisa  County. 
Virginia.  The  amendment  is  effective  as 
of  its  date  of  issuance. 

The  amendment  corrects  an 
administrative  error  presently  existing 
in  the  Technical  Specifications  which 
requires  Type  C  testing  for  isolation 
valve  TV-SV102-2.  The  amendment  is 
administrative  in  nature  and  does  not 
involve  any  safety  related  matter. 

The  application  for  the  amendment 
(      complies  with  the  standards  and 

requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  1.  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  this  amendment  does  not  involve  a 
significant  hazards  consideration. 
/^The  Commission  has  determined  that 
,;i>ihe  issuanc&-ef  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  'pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impect 
statement  or  negative  declaration  and 
environmental4mpact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  th|samendment. 

For  furiEfei'^derails  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  November  8, 1982;  (2) 
Amendment  No.  44  to  Facility  Operating 
License  No.  NPF-4;  and  (3)  the 
Commission's  related  letter  dated 
November  9, 1982.  These  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  D.C. 


20555  and  at  the  Board  of  Supervisors 
Office.  Louisa  County  Courthouse. 
Louisa.  Virginia  23093  and  at  the 
Alderman  Library.  Manuscripts 
Department,  University  of  Virginia. 
Charlottesville,  Virginia  22901.  A  copy 
of  items  (2)  and  (3)  may  be  obtained 
upon  request  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555.  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda.  Maryland  this  9th  day 
of  November.  1982 

For  the  Nuclear  Regulatory  Commission. 

Robert  A.  Clark, 

Chief.  Operating  Reactors  Branch  No.  3. 
Division  of  Licensing. 

{VK  Ooc  B2-I1B1S  Filed  11-18-82: 8:4S  am| 
BILUNG  CODE  7590-01-M 
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Wisconsin  Electee  Power  Co.: 
Issuance  ot  Amendme.nts  to  Facility 
Operating  Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  66  to  Facility 
Operating  License  No.  DPR-24,  and 
Amendment  No.  71  to  Facility  Operating 
License  No.  DPR-27  issued  to  Wisconsin 
Electric  Power  Company  (the  Licensee), 
which  revised  Technical  Specifications 
for  operation  of  Point  Beach  Nuclear 
Plant.  Unit  Nos.  1  and  2  (the  facilities) 
located  in  the  Town  of  Two  Creeks. 
Manitowoc  County.  Wisconsin.  The 
amendments  are  effective  20  days  from 
(he  date  of  issuance. 

rhe  amendments  upgrade  the  existing 
Technical  Specifications  for  Point  Beach 
Units  1  and  2  in  order  to  provide  for 
redundancy  of  decay  heat  removal 
during  all  modes  of  operation. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commissions  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendments.  Prior  public  notice 
of  these  amendments  was  not  required 
since  the  amendments  do  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  these  amendments  will 
not  result  in  any  significant 
environmental  impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
impact  statement  or  negative 
declaration  and  environmental  impact 
appraisal  need  not  be  prepared  in 
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connection  with  issuance  of  these 
amendments. 

For  further  details  with  rpsp«>ct  to  'his 
Hction,  see  (1)  the  application  for 
amendments  dated  November  16.  1981 
as  modified  by  letter  dated  May  3.  1982, 
(2)  Amendment  Nos.  66  and  71  to 
License  Nos.  DPR-24  and  DPR-27,  and 
f3)  the  Commission's  related  Safety 
Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street.  .NVV,.  Washington.  DC. 
20555,  and  at  the  Joseph  Mann  Library, 
1516  16th  Street.  Two  Rivers.  Wisconsin 
54241.  A  copy  of  item.s  (2)  and  (3)  may 
be  obtained  upon  request  addressed  to 
the  US.  .Nuclear  Regulatory 
Commissio:i.  Washington,  DC.  20555, 
Attention:  Direc'or.  Division  of 
Licensing. 

Dated  at  Bethesda.  Maryland,  this  8th  day 

of  .November.  1982 

For  the  Nuclear  Regulatory  Commission. 
Robert  .\.  Clark, 

Chief.  Operating  Reactors  Branch  No.  3, 
Division  of  Licensing. 

i-R  l)n.;  ^.'-J•,'^^hF;lH.i  n-18-82;8:4SMm|  I 
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[Docket  Nos.  50-2$6  and  50-301 1 

Wisconsin  Electric  Power  Co.; 
Issuance  of  Amendments  to  Facility 
Operating  Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  .Nos.  67  and  72  to 
Facility  Operating  License  Nos.  DPR-24 
and  DPR-27  issued  to  the  Wisconsin 
Electric  Power  Company  (the  licensee), 
which  revised  the  license  for  operation 
of  the  Point  Beach  Nuclear  Power  Plant. 
Unit  Nos.  1  and  2  (the  facility)  located  in 
Manitowoc  County,  Wisconsin.  The 
amendments  are  effective  as  of  the  date 
of  issuance  and  are  to  be  implemented 
in  accordance  with  the  provisions  10 
CFR  73.55(b)(4)  and  Appendix  B. 

The  amendments  add  license 
conditions  to  include  the  Commission 
approved  Security  Force  Training  and 
Qualification  Plan  as  a  part  of  the 
licenses. 

The  licensee's  filing,  which  has  been 
handled  by  the  Commission  as  an 
application,  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  .■\ct).  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendments.  Prior  public  notice 
of  these  amendments  was  not  required 


since  the  amendments  do  not  involve  a 
significant  hazards  condition. 

The  Commission  has  determined  that 
the  issuance  of  the  amendments  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CP"R 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  the  amendments. 

The  licensee's  filings  dated  April  7. 
1981,  July  28,  1981  and  August  S,  1982 
consist  of  Safeguards  Information 
required  to  be  protected  from  public 
disclosure  pursuant  to  10  CFR  73.21. 

For  further  details  with  respect  to  this 
action,  see  (1)  Amendment  .Nos.  67  and 
72  to  Facility  Operating  License  Nos, 
DPR-24  and  DPR-27  and  (2)  the 
Commission's  related  letter  to  the 
licensee  dated  November  15,  1982.  These 
items  are  available  for  public  in.spection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street  NW.,  Washington, 
D.C.  20555  and  at  the  Joseph  Mann 
Library,  1516  Sixteenth  Street.  Two 
Rivers.  Wisconsin.  A  copy  of  items  (1) 
and  (2)  may  be  obtained  upon  request  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington,  D.C.  20555, 
Attention:  Director,  Division  of 
Licensing. 

Dated  at  Bethesda.  Maryland  this  1,5th  day 
of  November,  1982. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Clark, 

Cliief.  Operating  Reactors  Branch  No.  3. 
Division  of  Licensing. 
■>H  n.  .    H.:-  i;Hi7  F  1..,!  '.i-ia-82:8:4Siim| 
BILLING  CODE  7S9O-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee;  Public 
Hearings  on  Suspension  of  MFN 
Treatment  for  Poland 

1.  Summary.  On  October  27.  1982.  the 
President  signs.'d  Proclamation  4991  (47 
FR  49005.  October  29,  1982]  which 
pro\  ided  for  the  suspension  of  the  rates 
of  duly  provided  in  column  1  of  the 
Tariff  Schedules  of  the  United  States 
(TSL'S)  to  products  of  Poland.  The 
provisions  of  this  Proclamation  apply  to 
products  exported  on  and  after 
November  1.  1982.  This  action  was  taken 
because  the  President  determined  that 
the  Government  of  the  Polish  People's 
Republic  failed  to  meet  certain  import 
commitments  under  its  Protocol  of 
Accession  to  the  General  Agreement  on 
Tariffs  and  Trade  (G.-XTT)  (19  UST 
4331).  The  President  also  determined 
that  the  national  interest  required 
expeditious  action. 


On  June  30, 1967.  the  Government  of 
the  Polish  People's  Republic  of  Poland 
undertook  certain  import  commitments 
under  its  Protocol  of  Accession  to  the 
GATT.  Pursuant  to  the  authority  vested 
in  the  President  by  the  Constitution  and 
statutes  of  the  United  States,  including 
the  Trade  Expansion  Act  of  1962  and  the 
Trade  Act  of  1974,  as  amended,  the 
President  entered  into,  and  proclaimed 
tariff  rates,  under  trade  agreements  with 
the  Polish  People's  Republic.  The 
President  may,  pursuant  to  his  rights 
under  a  trade  agreement,  including  the 
above  mentioned  Protocol,  take  action 
to  suspend  obligations  of  the  United 
States  under  such  an  agreement  and  to 
increase  duties,  or  other  restrictions,  a.s 
t\n'.  appropriate  in  the  exercise  of  such 
riyhts.  The  President  has  determined 
that  since  1978  the  Government  of  the 
Polish  People's  Republic  has  failed  to 
meet  its  import  commitments.  In 
addition,  the  Polish  martial  law 
government's  steps  further  to  increase 
Its  repression  of  the  Polish  people  by 
outlawing  the  independent  trade  union 
Solidarity  has  left  the  United  States 
without  any  reason  to  continue 
withholding  action  on  its  trade 
complaints  against  Poland. 

In  suspending  the  application  of 
column  1  rates  of  duty  for  products  of 
Poland,  the  President  was  acting  under 
the  authority  vested  in  him  by  the 
Constitution  and  the  statutes  of  the 
United  States  including  the  Trade 
Expansion  Act  of  1962  and  the  Trade 
Act  of  1974,  Under  section  125(c)  of  the 
Trade  Act  of  1974  (19  U.S.C.  2135), 
whenever  the  United  States,  acting  in 
pursuance  of  any  of  its  rights  or 
obligations  under  any  trade  agreement 
entered  into  pursuant  to  that  Act  or 
section  201  of  the  Trade  Expansion  Act 
of  1962.  withdraws,  or  modifies,  any 
obligation  with  respect  to  the  trade  of 
any  foreign  country  or  instrumentality, 
the  President  is  authorized  to  proclaim 
increased  duties  or  other  import 
restrictions,  to  the  extent,  at  such  times, 
and  for  such  periods  as  he  deems 
necessary  or  appropriate,  in  order  to 
exercise  the  rights  or  fulfill  the 
obligations  of  the  United  States 

Before  taking  any  action  under  section 
125  to  restore  the  balance  of  obligations, 
the  President  is  required  by  section 
135(n  to  provide  for  public  hearings  at 
which  time  interested  persons  will  be 
given  a  reasonable  opportunity  to  be 
present,  to  produce  evidence  and  to  be 
heard,  unless  he  determines  that  prior 
hearings  will  be  contrary  to  the  nation, it 
interest  because  of  the  need  for 
expeditious  action,  in  which  case  he 
shall  provide  for  a  public  hearing 
promptly  after  such  action. 
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2.  Notice  of  Public  Hearings.  Pursuant 
to  section  125(f)  of  the  Trade  Act  of  1974 
(19  U.S.C.  2135),  the  Trade  Policy  Staff 
Committee  (TPSC).  chaired  by  the  Office 
of  the  United  States  Trade 
Representative,  has  scheduled  public 
hearings  beginning  at  10:CX)  a.m..  on 
Wednesday,  December  8, 1982,  in  Room 
403,  Office  of  the  United  States  Trade 
Representative,  Winder  Building,  600 
Seventeenth  Street,  N.W.,  Washington 
D.C. 

3.  Communications  Regarding 
Hearings.  Communications  with  regard 
to  these  hearings  should  be  addressed 
to:  Carolyn  Frank,  Secretary,  Trade 
Policy  Staff  Committee,  Office  of  the 
United  States  Trade  Representative, 
Room  500,  600  Seventeenth  Street.  NW.. 
Washington.  D.C.  20506  (Phone  (202) 
39S-3487). 

4.  Requests  to  Present  Oral 
Testimony.  All  requests  to  present  oral 
testimony  must  be  received  by  the 
Secretary  of  the  TPSC  not  later  than 
close  of  business,  Wednesday, 
December  1,  1982,  and  must  be 
accompanied  by  a  written  brief  in  20 
copies,  which  states  clearly  the  position 
taken  and  describes  with  particularity 
the  evidence  supporting  such  position. 

5.  Written  Briefs.  Written  briefs  ma\ 
Le  submitted  in  lieu  o/oral  testimony 
To  be  fully  considered  by  the 
Committee,  written  briefs,  in  20  copies. 
should  be  received  by  noon.  December 
10.  1982.  Any  rebuttal  briefs,  m  20 
copies,  are  to  be  received  by  December 
16,  1982. 

6.  Procedures  for  Conduct  uf  llcanni; 
crd  Submission  of  Briefs.  Procedures  fur 
the  submission  of  written  briefs  and 
rebuttal  briefs  and  other  rele\  ant 
information  concerning  the  hearing 
process  is  contained  in  the  Code  of 
Federal  Regulations,  Title  15,  Part  2003 
Frederick  L.  Montgomery. 

Chairman,  Trade  Policy  Staff  Committee. 

|!R  Doc  82-31709  Filed  11-18-B2,  8:45  am) 
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1982  Annual  Product  Review; 
Withdrawal  and  Acceptance  of  Certain 
Petitions;  and  Public  Hearing 

Summary 

The  purpose  of  this  notice  is  to 
announce  the  withdrawal  of  certain 
petitions  accepted  for  the  1982  annual 
product  review  as  wcW  as  to  announce 
the  acceptance  of  a  petition  for  review 
submitted  by  Armstrong  World 
industries.  Inc.  pursuant  to  15  CFR 
200^, 3(b)  and  notice  of  public  hearing 


Withdrawal  of  Cases  From  the  1982 
Annual  Product  Review 

The  cases  withdrawn  include:  (82-7) 
Wheat  Bran,  submitted  by  the 
Government  of  Chile,  (82-33.  34]  Certain 
textile  fasteners,  submitted  by  the 
Government  of  Uruguay;  and  (82    53   5  4 
55)  Certain  ceramic  capacitors. 
submitted  by  AVX  Ceramics,  Inc.  These 
produits  will  not  be  considered  for 


possit)le  inclusion  on  the  list  of  items 
eligible  for  duty-free  treatment  under  the 
U.S.  Generalized  System  of  Preferences 
(GSP).  Announcement  of  the  acceptance 
of  these  petitions  for  the  1982  GSP 
product  review  appeared  in  the  Federal 
Register  of  July  16.  1982.  The  Trade 
Piiiry  Staff  Committee  has  granted  the 
petitioners'  requests  for  withdrawal  and 
is  notifying  the  U.S.  International  Trade 
Commission  of  this  action. 


Case 

No 

TSUSor 
TSuSA  • 

Artde 

PotilKii  lei 

Milled  g'ain  products 

Not  f)t  for  huTian  co^sunpbort 

Wheal 

82-7 

131  75pl 

Bfan 
Articles  not  specially  pfovided  to<  ol  textile  malenals 

(Lac*   Of    net   articles    wnettwr  Of   not  ornamented.   ar>d   otnac  artictet 
ornamented) 
Ottier  articles  no:  o'-iamenled: 

Ot  rnanmade  (ibefs.  (Krat  (except  pile  ot  tufted  constrw:«ion» 
Pile  or  tutted  oonstruclion; 

Govt  ol  one 

82-33 

389  50pt 

Fasteners  consisting  o(  two  mating  knit  ot  *oven  teflile  stnps 
other 
(Artificial  flower^ 
Other: 

Govt  of  Uruguay 

82-34 

389  6285pl 

Fasteners  eonsisfing  ot  hKO  mating  knit  or  aroven  textile  stnps 
Electncal  capacitofs.  fixed  or  vanable 
Fixed  capacitors 
Ceramic: 
Multilayer 

Do 

82-53 

685.8013 

Axial  leads 

AVX  Ceramics. 
Mynte  Beach.  SC 

a2-«4 

aesjois 

Radial  leads 

do. 

82-55 

6858017 

Chips 

(to 

■  Tantf  Schedules  ol  the  United  Stales  Annotated 

Petition  Accepted  for  Review 

Notice  is  hereby  given  of  acceptance 
for  review  of  a  petition  requesting 
modification  of  the  list  of  articles 
eligible  to  receive  duty-free  treatment 
under  the  GSP  as  provided  for  in  Title  V 
of  the  Trade  Act  of  1974  (19  U.S.C.  2461- 
2405),  The  petition,  sub.mitted  by 
Armstrong  World.Industries,  Inc. 
requests  the  removal  of  Taiwan  from 
GSP  eligibility  on  certain  vinyl  tile.  The 
petitum  will  be  reviewed  pursuant  to 
regulations  codified  at  15  CFR  2007.3(b) 
which  provide  for  an  expeditious  review 
of  petitions  outside  the  timeframe  of  the 
annual  product  review.  The 
International  Trade  Commission  has 
been  notified  of  the  acceptance  of  this 
petition  for  review,  and  will  provide 
advice  to  the  President  on  the  probable 
economic  effect  on  U.S.  industries  and 
consimiers  of  the  removal  of  Taiwan 
from  duty-free  eligibility  for  the  item. 

Acceptance  of  the  petition  for  review 
does  not  indicate  any  opinion  with 
respect  to  a  disposition  on  the  merits  of 
the  petition.  Acceptance  only  indicates 
that  the  petition  is  eligible  for  review  by 
the  GSP  Subcommittee  and  the  TPSC. 
The  TPSC  will  hold  a  hearing  in 
connection  with  the  Armstrong  request 
on  Tuesday,  December  14,  1982,  at  10:00 
a.m.,  in  Room  403  in  the  Office  of  the 
United  States  Trade  Representative.  600 


17th  Street  Northwest,  Washington,  DC. 
The  hearing  will  be  open  to^the  public 
and  transcripts  will  be  made  available 
for  public  inspection  or  purchase  from 
the  reporting  company. 

Information  submitted  in  connection 
with  the  hearings  will  be  subject  to 
public  inspection  by  appointment  with 
the  staff  of  the  GSP  Information  Center, 
except  for  information  granted 
"business  confidential"  status  pursuant 
to  15  CFR  2003.6  and  15  CFR  2007.7. 
Parties  submitting  briefs  or  statements 
containing  confidential  information  must 
indicate  clearly  on  the  cover  page  of 
each  of  the  twenty  copies  submitted  and 
each  page  within  the  document,  where 
appropriate,  that  confidential  materials 
are  included.  Non-confidential 
summaries  of  all  confidential  material 
must  be  submitted  in  twenty  copies,  in 
English,  at  the  same  time  that 
confidential  submissions  are  filed. 

All  communications  with  regard  to  the 
petition  and  hearing  should  be 
addressed  to:  GSP  Subcommittee,  Office 
of  the  United  States  Trade 
Representative.  600  17th  Street  N.W.. 
Room  316.  Washington.  D.C.  20506.  The 
telephone  number  of  the  Secretary  of  the 
GSP  Subcommittee  is  (202)  395-6971. 
Questions  may  also  be  directed  to  any 
member  of  the  staff  of  the  GSP 
Information  Center. 
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The  GSP  S.ibcommittee  invites 
submissions  in  support  or  in  opposition 
to  the  Armstrong  petition.  All  such 
submissions  should  conform  to  15  CFR 
2003. 2.  Requests  to  present  oral 
testimony  m  conr.ection  with  the  public 
hearings  should  be  accom.panied  by 
twenty  copies,  in  English,  of  all  written 
briefs  or  stdtemynts  and  should  be 
received  by  the  Chairman  of  the  GSP 
Subcommittee  not  later  than  the  close  of 
business  December  1,  Oral  testi.mony 
before  the  GSP  Subcommittee  will  be 
limited  to  five  minute  presentations  that 
summarize  or  supplement  the 
information  contained  in  briefs  or 
statemenis  submitted  for  the  record. 
Post  hearing  briefs  or  statements  will  be 
accepted  if  submitted  in  twenty  copies, 
in  English,  within  one  week  after  the 
close  of  the  hearings  (but  in  no  case 
later  than  December  21,  1982)  and 
rebuttal  briefs  should  be  submitted  in 
twenty  copies,  in  English,  by  close  of 
business.  Tuesday,  December  28,  1982, 

Parties  not  wishing  to  appear  mdy 
submit  written  briefs  or  statement  in 
twenty  copies,  in  English,  in  connection 
with  the  Armstrong  petition,  provided 
that  such  submissions  are  filed  on 
December  28  and  conform  with  the 
regulations  cited  above. 

Petition  Accepted  for  Review 

TSUSA:' 728.2530  (Taiwan]  ^ 
Article:  Floor  covering  not  specially 

provided  for:  Vinyl  Tile 
Petitioner:  Armstrong  World  Industries, 

Inc. 
Frederick  L.  Montgomery, 
Chairman.  Trjde  Poi.cy  Staff  Committee. 

:FTi  Doc  82-31-570  F. led  ll-lS-Si  8:43  am] 
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POSTAL  RATE  COMMISSION 
[Order  No.  459;  Docket  No.  A83-5] 

Clark,  Ohio  43810;  Chester  Nikodym,  et 
al.,  Petitioners;  Notice  and  Order  of 
Filing  of  Appeal 

.\cvember  12.  1982.  ' 

On  November  4.  1982.  the  Commission 
received  an  appeal  letter  from  Charles 
.Nikodym  and  140  "joint  petitioners" 
(hereinafter  "Petitioners"),  concerning 
the  United  States  Postal  Service's 
decision  to  close  the  Clark.  Ohio,  post 
office.  The  Commission  also  received  an 
appeal  letter  from  .Vfr.  and  .Mrs.  V'lc 
Lahm.  We  will  consider  the  appeals  in 


this  one  docket  because  the  subject 
matter  is  the  same.  The  appeal  letters 
request  the  review  provided  by  section 
404  (b)  of  the  Postal  Reorganization  Act 
(39  U.S.C.  404(b)l.  ' 

The  petition  sets  out  the  Postal 
Service  action  complained  of  in 
sufficient  detail  to  warrant  further 
inquiry  to  determine  whether  the  Postal 
Service  complied  with  the  applicable 
law  and  its  regulations  for  the  closing  of 
post  offices.  ^ 

Upon  preliminary  inspection,  this  case 
appears  to  involve  the  following  issues 
of  law; 

1.  Whether  the  Postal  Service  gave 
adequate  consideration  under  the  effect- 
on-service  factor  [39  U.S.C.  404(b)(2)(C)l 
to  the  question  of  security  of  delivery 
under  the  Postal  Service's  proposed 
alternative,  particularly  in  light  of 
Petitioners'  presentation  of  summaries 
from  the  sheriffs  of  the  two  adjacent 
counties  showing  numerous  complaints 
of  theft  and  vandalism  of  mailboxes. 

2.  Whether  the  Postal  Service  gave 
adequate  consideration  to  the  effect-on- 
service  and  effect-on-community  factors 
in  light  of  Petitioners'  allegation  that  the 
Postal  Service  failed  to  take  account  of 
the  Pallet  All  Division  of  Seniac 
Industries'  Clark  plant. 

3.  Whether  the  Postal  Service 
developed  a  reasonably  accurate 
description  of  the  community. 
Petitioners  allege  that  the  Postal  Service 
determined  that  Clark  residents  are 
mostly  elderly  and  retire  but  argue  that 
this  cannot  be  true,  as  120  studen's 
attend  the  Clark  elementary  school, 
which  has  kindergarten  through  fourth 
grade. 

4.  Whether  the  Postal  Service  was 
required  by  39  U.S.C.  404(b)(2)(A)  to 
consider  the  expense  of  driving  to  the 
alternative  post  office.  Petitioners 
estimate  the  round-trip  expense  as  S3. 60 
or  S6.80,  depending  upon  the  post  office 
used. 

5.  Whether  the  Postal  Service  was 
required  by  39  U.S.C.  404(b)(2)(A)  to 
consider  Petitioners'  allegation  that 
closing  the  Clark  post  office  would 
adversely  affect  land  values  in  the 
community. 

6.  Whether  the  Postal  Service  acted  in 
compliance  with  section  113.213  of  the 
Domestic  Mail  Manual.  This  section 
requires,  "that  the  reasons  which  lead  a 
postal  manager  to  propose  the 
discontinuance  of  a  particular  post 
office  are  fully  articulated  and  disclosed 


■  Tariff  Schedulfs  of  the  L'niled  St.H'es  \-ini.<;,i%'J. 

■'The  country  ndmed  is  Ihe  beneficiary  developing 
country  specified  by  the  petitioner.  While  the  Trade 
Policy  Strtff  Committee  9  (TPSC)  review  will  focu,s 
on  thai  country,  the  TPSC  reserves  the  right  lo 
address  the  removal  of  GSP  status  fur  countries 
other  than  thrit  specified  by  the  petii.unur 


'  39  use.  404(b)  w,is  added  lo  lille  39  by  Pub  L 
94-421  (September  24,  1976),  90  Slat,  1310-11.  Our 
rules  of  practice  governing  these  cases  appear  al  39 
CFR  3001,110  e/ie?. 

'42  FR  59079-«S  (November  17. 1977).  The 
Commission's  standard  of  review  is  set  forth  al  39 
U.S.C.  404(b)(5). 


dl  a  stage  that  will  enable  cust';mer 
participation  to  make  a  helpful 
contribution  toward  the  final  decision." 
The  Petitioners  state  that  the  Postal 
Service  employees  who  spoke  to  the 
Clark  residents  before  the  Final 
Determination  was  posted  had 
previously  decided  that  the  post  office 
should  be  closed. 

7.  Whether  the  Postal  Service 
appropriately  considered  the  effect  on 
service.  Petitioners  claim  that  it  is  more 
convenient  to  drive  to  the  Clark  post 
office  for  retail  services  rather  than 
waiting  for  the  carrier  at  the  end  of  the 
driveway. 

Other  issues  of  law  may  become 
apparent  when  the  Commission  has  had 
the  opportunity  to  examine  the  record 
made  by  the  Postal  Service.  The  record 
may  be  found  to  resolve  adequately  one 
or  more  of  the  issues  involved  in  the 
case. 

In  view  of  the  above,  and  in  the 
interest  of  expediting  this  proceeding 
under  the  120-day  decisional  deadline 
im.posed  by  section  404(b)(5),  the  Postal 
Service  is  advised  that  the  Commission 
reserves  the  right  to  request  a  legal 
memorandum  from  the  Service  on  the 
issues  described  above  and/or  any 
further  issues  of  law  disclosed  by  the 
record  in  this  case.  In  the  event  that  the 
Commission  finds  such  memorandum 
necessary  to  explain  or  clarify  the 
Service's  legal  position  or  interpretation 
on  any  such  issue,  it  will  make  the 
request  therefor  by  order,  specifying  the 
issues  to  be  addressed. 

When  such  a  request  is  issued,  the 
memorandum  shall  be  filed  within  20 
days  of  the  issuance,  and  a  copy  of  the 
memorandum  shall  be  served  on  the 
Petitioner  by  the  service. 

In  briefing  the  case  or  in  filing  any 
motion  to  dismiss  for  want  of 
prosecution,  in  appropriate 
circumstances  the  service  may 
incorporate  by  reference  all  or  any 
portion  of  a  legal  memorandum  filed 
piirsufinl  to  such  an  order. 

The  Commisison  orders: 

(A)  The  appeal  letters  from  Chester 
Nikodym  and  others,  and  from  Mr.  and 
Mrs.  'Vic  Lahm  be  accepted  as  petitions 
for  review  pursuant  to  section  404(b)  of 
the  act  (39  U.S.C.  404(b)) 

(B)  The  Secretary  of  the  Commission 
shall  publish  this  Notice  and  Order  in 
the  Federal  Register. 

By  the  Commission  Comniis.sioniT  D.iffy 
abstaining. 

David  F.  Harris, 

Socri'tary. 
Appendix 

November  4, 1982;  Filing  of  Petition. 
November  12,  1982:  Notice  and  Order  of 
Filing  of  AppeHJ, 
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November  19.  1982:  Filing  of  Record  by 
Postal  Service  (see  39  CFR  3001.113(a)). 

November  24,  1982;  Last  day  for  filing  of 
petitions  to  intervene  [see  39  CFR 
3t)0Mll(b)). 

December  6,  1982:  Petitioners'  lnit;ai  Bfit;f 
[see  39CFR3001,115(a!). 

December  21,  1982:  Postal  Service 
Ar^.swenng  Brief  [see  39  CFR  3001, 115(b)). 

January  5.  1983:  (1)  Petitioners'  Reply  Brief 
should  Petitioners  choose  to  file  one  (see  39 
CFR  3001.115(cl).  (2)  Deadline  for  motions  by 
any  party  requesting  oral  argument.  The 
Commission  will  exercise  its  discretion,  as 
the  interest  of  prompt  and  just  decision  may 
require,  in  scheduling  or  dispensing  with  oral 
argument. 

March  4,  1983:  Expiration  of  120  day 
decisional  schedule  [see  39  U.S.C.  404(b|(5'|l, 

(FR  Doc  B2-31''B6  Filed  11-1&-B2.  8  45  an-.] 
BILLING  CODE  7715-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Boston  Stock  Exchange,  Inc.; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing 

November  12.  1982. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  Section  12(f|(l)(B]  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

Carnation  Company 
Common  Stock.  S2  Par  Value  (File  No  7- 
6359) 
F.isco  Corporation 

Common  Stock,  S2  50  P.jr  Value  (File  No.  7- 
6360) 
Fmerson  Radio 
Common  Stock,  SlO  Par  Value  (File  No.  7- 
6361) 
Facet  Enterprises 
Common  Stock.  Si  Par  Value  (File  No.  7- 
6362) 
Federal  Paper  Board  Co..  Inc. 
Common  Slock,  So  Par  Value  [File  No.  7- 
6363) 
Ftjrro  Corporation 
Common  Stock,  Si  Par  Value  (File  No.  7- 
636-1) 
Ft'lmont  Oil 

Common  Stock,  SI  Par  Value  (File  No.  7- 
6365) 
F.rst  City  Bankcorporation  of  Texas 

Common  Stock,  S3.25  Par  Value  (File  No.  7- 
6366) 
Lifemark  Corporation 
Common  Stock,  S  01  Par  \'alue  (File  No.  7- 
6367) 
United  Stales  Home  Corporation 

Common  Stock.  $.10  Par  Value  [File  No  7- 
6368) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 


securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reportir.g 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  December  6,  1982 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  D,C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  appro\-e  the  applications  if  it  finds. 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Com.mission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 
St'crt'Uiry. 

ira  Doc  82-31714  Filed  ll-lft-K;  8:45  am| 
BILLING  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 
ISBLCNo.  04/B-0029I 

First  Western  SBLC,  Inc.;  Issuance  of 
Small  Business  Lending  Company 
Participation  Agreement 

On  September  IR.  1982,  a  Notice  was 
published  in  the  Federal  Register  (47  FR 
40965)  stating  that  an  .-Application  had 
been  filed  with  the  Small  Business 
Administration  pursuant  to  §  120.4(b)  of 
the  Regulations  governing  Small 
Business  Lending  Companies  (13  CI'R 
120.4(b)  (19821)  by  First  Western  SBLC. 
Inc..  Commercial  Bank  Building,  12550 
Biscayne  Boulevard,  North  Miami, 
Florida  33181.  to  participate  with  the 
SBA  as  a  Small  Business  Lending 
Company  (SBLC). 

Interested  parties  were  given  until  the 
close  of  business  October  1, 1982,  to 
submit  their  comments  on  the  Applicant 
and/or  its  management.  No  comments 
were  received. 

Notice  is  hereby  given  that  after 
review  of  the  Application  and  all  other 
pertinent  information.  SD.A  issued  Small 
Business  Lending  Company 
Participation  Agreement  No.  SBLC  04/ 
B-0029  to  First  Western  SBLC,  Inc.,  to 
operate  as  an  SBLC  on  this  date. 

(Catalog  of  Federal  Domestic  Program  No. 
59,012  Small  Business  Loans,) 


Dated;  November  16. 1982. 
Edwin  T.  HoUoway, 

Associate  Administrator  for  Finance  & 


InvestmenL 

"P  I 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat  985.  22  U.S.C.  2459)  and 
Executive  Order  12047  of  March  27. 1978 
(43  FR  13359,  March  29. 1978),  I  hereby 
determine  that  the  objects  in  the  exhibits 
"The  Vatican  Collections:  The  Papacy 
and  Art"  (included  in  the  hst '  filed  as  a 
part  of  this  determination)  imported 
from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  an  agreement  between  the 
foreign  lender  and  The  Metropolitan 
Museum  of  Art,  New  York.  1  also 
determine  that  the  temporary  exhibition 
or  display  of  the  listed  exhibit  objects  at 
The  Metropolitan  Museum  of  Art  New 
York.  New  York,  beginning  on  or  about 
February  26. 1983,  to  on  or  about  June 
12, 1983:  The  Art  Institute  of  Chicago. 
Chicago.  Illinois,  beginning  on  or  about 
July  16. 1983,  to  on  or  about  October  16. 
1983;  and  The  Fine  Arts  Museums  of  San 
Francisco.  San  Francisco.  California, 
beginning  on  or  about  November  19. 
1983,  to  on  or  about  February  19. 1984.  is 
in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  November  12. 1982. 
Gilbert  A.  Robinson. 

Acting  Ditvctor.NO/FR  Doc.  82-31761  Filed 
11-18-82: 8:45  ami 
BILLING  COD£  8230-01-M 


VETERANS  ADMINISTRATION 

Agency  Form  Under  0MB  Review 
agency:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 


'An  itemized  list  of  objects  included  in  the 
exiiibit  is  flled  as  part  of  the  original  document 
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Chapter  35).  This  document  lists  a 
revision.  The  entry  contains  the 
following  information:  (1)  The 
department  or  staff  office  issuing  the 
form:  (2)  The  title  of  the  form;  (3)  The 
agency  form  number,  if  applicable:  (4) 
How  often  the  form  must  be  filled  out; 
(5)  Who  will  be  required  or  asked  to 
report:  [6]  An  estimate  of  the  number  of 
responses.  (7)  An  estimate  of  the  total 
number  of  hours  needed  fill  out  the 
form;  and  (8)  An  indication  of  whether 
section  3504(H)  of  Pub.  L.  96-511  applies. 
ADDRESSES:  Copies  of  the  proposed 
form  and  supporting  documents  may  be 
obtained  from  Patricia  Viers.  Agency 
Clearance  Office  (0O4A2).  Veterans 
Administration,  810  Vermont  Avenue. 
\VV.  Washington  DC,  20420  (202)  38&- 
2146.  Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
the  VA  s  ONtB  Desk  Officer,  Karen 
Sdgett.  Off;ce  of  Management  and 
Budget.  726  [arkson  Place.  \W. 
Washington.  DC  20503.  (202)  395-6880. 

DATE:  Comments  on  the  form  should  be 
directed  to  the  0MB  Desk  Officer  within 
60  days  of  this  notice. 

Dated  .November  15.  1982. 

By  Direction  of  the  Administrator. 
Domonick  Onorato 
Associate  Deputy  Administrator  for 
Ir'ormotjon  Resources  Management 

Revision 

(1)  Department  of  Medicine  and 

Surgery. 

(2)  Application  fur  Participation  in  the 
Veterans  Administration  Health 
Professional  Scholarship  Program, 

(3)  VA  Form  10-0003 

(4)  One  time. 

(5)  Applicants  for  the  Health 
Professional  Scholarship  Program. 

(6)  6.000  responses.  , 

(7)  One-half  hour.  ' 

(8)  Not  applicable  under  3504(H]. 

'FR  Due   82-3; "W  F    .-li  '.■.-'.i-HZ.  8  45  am| 
SILLING  CODE  t320-01-M  I 


DEPARTMENT  OF  EDUCATION 

Education  Appeal  Board  Proceedings 

AQENCV:  Department  of  Education. 
ACTION:  Notice  of  Education  Appeal 

Board  Proceedings. 

summary:  This  notice  advises  readers 
that  the  Education  .Appeal  Board  has 
scheduled  prehearing  conferences  in  the 
following  cases:  Appeal  of  the  Illinois 
Teachers'  Retirement  System  and  the 
State  of  Illinois.  Docket  No.  80-97. 
December  3.  1982.  to  start  at  10;30  a.m. 
in  Room  3000.  400  Maryland  .•\venue. 
SW..  Washington,  DC;  Appeal  of  the 
State  of  California.  Docket  No.  9-(55)- 
79,  December  16. 1982.  to  start  at  10:30 


a.m.  in  Room  1130.  (Willard  Room),  at 
the  above  address;  Appeals  of  the  State 
of  Illinois.  Docket  Nos.  7-(62)-ao  and  9- 
(64)-80.  January  6,  1983.  to  start  at  10:00 
a.m.  in  Room  1130  (Patterson  Room),  at 
the  above  address;  Appeal  of  the  State 
of  Washington.  Docket  No.  3-(58)-80, 
February  15, 1983.  to  start  at  10:30  a.m. 
in  Room  1130  (Stewart  Room),  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  David  S.  Pollen.  Chairman. 
Education  Appeal  Board,  4(X1  Maryland 
Avenue,  SW.  (Room  2141.  FOB-6)!! 
Washington.  D.C.  20202.  Telephone  (202) 
245-7835. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Education  amendments  of  1978  (20 
U.S.C.  1234).  the  Education  Appeal 
Board  has  authority  to  conduct  (1)  audit 
appeal  proceedings.  (2)  withholding, 
termination,  and  cease  and  desist 
proceedings  initiated  by  the  Secretary  of 
Education,  and  (3)  other  proceedings 
designated  by  the  Secretary  as  being 
within  the  jurisdiction  of  the  Board.  For 
information  concerning  the  Board  and 
its  procedures,  see  the  Board's  final 
regulations  as  published  in  the  Federal 
Register  on  May  18, 1981  (46  FR  27304). 

(Catalog  of  Federal  Domestic  Assistance 
Number  not  applicable) 

Dated:  November  16, 1982. 
T  H.  Bell. 
Secretary  of  Education. 

|FR  Doc  82-31930  F\M  11-18-82;  8:45  afn| 
BILLING  CODE  40OO-01-M 


Special  Needs  Program;  Application 
Notice  for  "HIs'orlcally  Black 
Institutions"  To  Compete  for  New 
Awards  Under  the  Fiscal  Year  1982 
Supplemental  Competition. 

Institutions  with  special  needs,  that 
(1)  have  historically  served  substantial 
numbers  of  black  students  and  (2)  were 
not  already  selected  for  funding  under 
the  Strengthening  or  the  Special  Needs 
Programs  authorized  by  Title  III  of  the 
Higher  Education  Act  of  1965,  are 
invited  to  compete  for  a  grant  under  the 
Special  Needs  Program  under  the  fiscal 
year  1982  supplemental  competition  for 
historically  black  institutions.  For  the 
purpose  of  this  notice,  and  as  indicated 
m  the  Special  Needs  Proi^ram 
regulations,  34  CFR  626.31(b). 
institutions  that  have  historically  served 
substantial  numbers  of  blank  students 
are  those  institutions  listed  in  the  1978 
publication  of  the  National  Center  for 
Education  Statistics  entitled 
"Traditionally  Black  Institutions  of 
Higher  Education:  Their  Identification 
and  Selected  Characteristics".  These 
institutions  will  be  referred  to  as 
"historicallv  black  institutions". 


The  Special  Needs  Program  is 
authorized  by  sections  321-324  and  341- 
347  of  the  Higher  Education  Act  of  1965. 
as  amended.  20  U.S.C.  1060-1063  and 
1066-1069C.  This  supplemental 
competition  is  authorized  by  the  Fiscal 
Year  1982  Supplemental  Appropriation 
Act.  Pub.  L.  97-257. 

The  Special  Needs  Program  assists 
eligible  institutions  of  higher  education 
to  become  self-sufficient  by  providing 
funds  to  improve  their  academic  quality 
and  strengthen  their  planning, 
management,  and  fiscal  capabilities.  To 
this  end,  the  Secretary  awards  planning 
gran's  and  non-renewable  development 
grants  to  eligible  two  and  four-year, 
public  and  private  institutions  of  higher 
education.  The  purpose  of  the  planning 
grants  is  to  assist  institutions  in 
developing  their  long-range  plans.  The 
purpose  of  the  development  grants  is  to 
assist  institutions  in  implementing 
portions  of  their  long-range  plans, 
thereby  becoming  self-sufficient. 

Closing  Date  for  Transmittal  of 
Applications:  An  application  for  a 
planning  or  development  grant  must  be 
mailed  or  hand  delivered  by  January  5, 
1983. 

Applications  Delivered  by  Mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education.  Application  Control  Center. 
Attention:  84.031B.  Washington,  DC. 
20202-3501. 

An  application  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  a  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  will  be  notified  that 
its  application  will  not  be  considered. 

Applications  Delivered  by  Hand:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  U.S.  Department  of 
Education.  Application  Control  Center. 
Room  5673.  Regional  Office  Building  3. 
7th  and  D  Streets.  SW.,  Washington, 
D.C. 
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The  Application  Control  Center  will 
accept  a  hand-delivered  application 
between  8:00  a.m.  and  4:30  p.m.  (Eastern 
Time)  daily,  except  Saturdays,  Sundays, 
and  Federal  holidays. 

Program  Information 

A.  Eligible  Institutions 

The  Fiscal  Year  1982  Supplemental 

Appropriation  Act,  Pub.  L.  97-257. 
authorizes  the  Secretary  to  award  grants 
in  fiscal  year  1983  to  historically  black 
institutions  from  funds  that  were 
reserved  for  such  institutions  in  fiscal 
yp;ir  1982  under  section  347(e)  of  Title  II 
cif  the  Higher  Education  Act.  The 
Secretary  will  award  these  funds  to 
historically  black  institutions  that  ha\e 
not  already  been  awarded  a  grunt  under 
the  Strengthening  Program  of  Special 
Needs  Program,  and  that  satisfy  the 
definition  of  an  eligible  institution  under 
the  Special  Needs  Program 

The  following  institutions  June 
previously  satisfied  all  the  abox  e 
eligibility  requirements  and  may 
compete  for  a  grant  under  the  Special 
Needs  Program  fiscal  year  1982 
siipple.mental  competition  for 
hiistorically  black  institutions: 

1.  Concordia  College,  Alabama 

2.  Miles  College,  Alabama 

3.  Shorter  College.  Arkansas. 

4  Bethune  Cookman  College.  Florida 

5  Coahoma  Junior  College.  Mississippi 

6  Elizabeth  City  State  University.  North 
Carolina 

7.  lohnson  C,  Smith  University,  North 
Carolina 

8.  Morristown  College,  Tennessee 

9.  Wiley  College,  Texas 

Other  institutions  designalcd  as 
"historically  Black  institutions"  by  the 
National  Center  for  Education  Statistics 
m  the  previously  cited  \olumo. 
"Traditionally  Black  Institutirms  of 
Higher  Education:  Their  Identification 
and  Selected  Characteristics"  and  which 
did  not  receive  a  Strengthening  or  a 
Special  Needs  Program  grant  in  the  1982 
competition,  will  be  eligible  to  compete 
for  grant  under  this  competition  if  they 
are  designated  as  an  eligible  institution 
under  the  Special  Needs  Program.  These 
institutions  must  submit  a  "Request  for 
Designation  as  an  Eligible  Institution" 
form  by  January  5, 1983. 

Note. — A  separate  closing  date  notice  for 

dc  signation  as  an  eligible  Institution  under 
the  Special  Needs  Program  for  purposes  of 
this  competition  is  published  separately  in 
ti  J,i\s  Federal  Register. 

B.  Grant  Information 

Planning  Grants:  (J)  The  Secretary 
will  not  accept  an  application  for  a 
planning  grant  from  institutions  applying 
in  a  cooperative  arrangement  unless  the 
purpose  of  the  grant  is  to  develop  a 


separate  long-range  plan  for  each 
participating  institution. 

(2)  Approval  of  a  planning  grant  does 
not  commit  the  Secretary  to  fund  a 
subsequent  application  lor  a 
developm.rnt  grant, 

C.  Duration  and  Maximum  Grants 

Approximately  $9  million  will  be 
made  available  for  this  supplemental 
com,petition  under  the  Special  Needs 
Program. 

Planning  grants  will  be  awarded,  up  to 
a  maximum  of  S37.50O.  per  institution  for 
a  twelve  month  period.  Development 
grants  will  be  awarded,  up  to  a 
maximum  of  Si, 200, 000.  for  an  initial 
budget  period,  which  will  run  into 
September.  1984  and  may  be  of  18 
months  duration.  Subsequent  budget 
periods  for  development  grants  will  be 
12  months.  The  maximum  crant  forthat 
period  will  be  S800.000. 

Application  forms:  Application  forms 
may  be  obtained  by  writing  to  the 
Institutional  Aid  Programs.  U.S. 
Department  of  Education,  L'Enfant  Plaza 
Station,  Post  Office  Box  23868, 
Washington,  DC.  20024. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  The  Secretary  strongly  urges 
that  (1)  the  individual  parts  of  the 
application  not  exceed  the  page 
limitations  identified  in  the  application 
materials,  and  (2)  applicants  not  submit 
information  that  is  not  requested. 

The  program  information  is  intended 
to  aid  applicants  in  applying  for 
assistance  under  this  competition. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirement  beyond  those  specifically 
imposed  under  the  statute  and 
regulations  governing  the  competition. 

AppUcabln  Rpgiilctionf;:  Regulations 
appliciible  to  the  program  include  the 
following: 

(a)  The  regulations  in  34  CFR  Part  624; 

(b)  The  regulations  in  34  CFR  Part  626; 
and 

|c)  The  Education  Department 
General  Administrative  Regulations 
(KDCAR)  m  34  CFR  Parts  74,  75.  77.  and 
78.  except  that  34  CFR  75.129(a)  and 
75.128(a)(2)  do  not  apply  to  cooperative 
arrangements. 

Flirts  ft24  and  626  of  Title  34  of  the 
Code  of  Federal  Regulations  were 
published  in  the  Federal  Register  of 
January  5,  1982,  47  FR  540-557. 

Further  Information:  For  further 
information  contact:  Dr.  W.  A.  Butts. 
Director,  institutional  Development.  U.S. 
Department  of  Education,  Room  3066. 
Regional  Office  Building  3,  400  Maryland  A 


Avenue  SW..  Washington,  D.C-  20202- 
3311.  Telephone:  (202)  245-2715,  245- 
9091.  245-9585.  [20  U.S.C,  1060-1069c). 

Dated;  Noveml^er  18,  1982. 
(Catalog  of  Federal  Domestic  Assistance  No. 
&4  031B — Special  Needs  Program) 
Edward  M.  Elmendorf, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

|FR  Doc  B2-320»  Filed  11-IB-K!  11  4?  ami 
BILLING  CODE  4000-01-M 


Special  Needs  Program;  Notice  of 
Closing  Date  for  Requests  for 
Designation  as  an  Eligible  Institution 
for  the  Fiscal  Year  1982  Supplemental 
Competition  for    Historically  Black 
Institutions" 

"Historically  black  institutions"  will 
be  eligible  to  compete  for  a  grant  under 
the  Special  Needs  Program  fiscal  year 
1982  supplemental  competition  for 
historically  black  institutions  if  they  are 
designated  by  the  Secretary'  as  an 
eligible  institution  for  the  Special  Needs 
Program.  To  that  end,  these  institutions 
are  invited  to  submit  a  "Request  for 
Designation  as  an  Eligible  Institution" 
form  (ED  Form  1049-6). 

Historically  black  institutions  are 
those  institutions  that  historically 
served  substantial  numbers  of  black 
students  and  are  listed  in  the  1978 
publication  of  the  National  Center  for 
Education  Statistics  entitled 
"Traditionally  Black  Institutions  of 
Higher  Education:  Tlieir  Identification 
and  Selected  Characteristics." 

The  Special  Needs  Program  is 
authorized  under  sections  321-324  and 
341-347  of  Title  III  of  the  Higher 
Education  Act  of  1965.  as  amended.  (20'  • 
U.S.C.  1060-1063  and  1066-69c).  This 
supplemental  competition  is  authorized 
by  the  Fiscal  Year  1982  Supplemental 
Appropriations  Act,  Pub.  L.  97-257. 

The  Special  Needs  Program  assists 
eligible  institutions  of  higher  education 
to  become  self-sufficient  by  providing 
funds  to  improve  their  academic  quality 
and  strengthen  their  planning, 
management  and  fiscal  capabilities. 

Historically  black  institutions  of 
higher  education  that  wish  to  apply  for  a 
grant  for  the  Special  Needs  Program 
must  first  be  designated  as  an  eligible 
institution  under  that  program  in 
accordance  with  the  applicable 
regulations.  Historically  black 
institutions  which  established  their 
eligibility  under  the  Special  Needs 
Program  in  FY  1982  do  not  need  to  re- 
establish their  eligibility  for  this 
competition. 

Closing  Date  for  Transmittal  of 
Requests:  A  "Request  for  Designation  as 
an  Eligible  Institution"  form  must  be 
mailed  or  hand-delivered  by  January  5. 
1983. 


52264 


Federal  Register  /  Vol,  47.  N'o    224   /  Friday.  November  19.  1982  /  Notices 


Requests  Delivered  by  Mm!:  A 
it'quest  spnt  by  mail  must  be  addressed 
to  the  Evaluation  Section.  Division  of 
Institutional  Development.  L'Enfant 
Plaza.  Post  Office  Box  2,»!bH. 
Washington,  D.C.  20C24. 

F^roof  of  mailing  m.ust  consist  of  one  of 
the  following: 

1.  A  legibly  dated  U.S.  Postal  Service 
postmark. 

2.  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

3.  A  dated  shipping  label,  invoice,  or 
receipt  from  a  rommercial  earner. 

4.  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Sf'cretary  of 
Fducation. 

If  a  request  is  sent  throuyh  the  U.S. 
Postal  Service,  the  Secretary  does  not 
accept  either  of  the  following  as  proof  of 
"'.ailins'  !1)  a  private  metered  postmark, 
or  (2)  a  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
I'egistered  or  at  least  first  class  mail. 
Each  late  applicant  will  be  notified  thai 
i's  request  will  not  be  considered. 

Requests  Delivered  by  Hand:  A 
'•H'juest  that  is  hand-delivered  must  be 
i  iken  to  the  Evaluation  Section.  Division 
of  Institutional  Development.  Room 
3045,  Regional  Office  Buildm^  3.  "th  and 
D  Streets  SVV.,  Washington.  D.C.  Hand- 
delivered  requests  must  be  receipted  by 
'he  staff  of  the  Evaluation  Section. 

The  staff  of  the  Evaluation  Section 
will  accept  and  receipt  hand  delivered 
requests  between  9:00  a.m.  and  4;30  p.m.. 
[Eastern  Time)  daily,  except  Saturdays, 
Sundays  and  Federal  holidays. 

.\  request  that  is  hand-delivered  will 
not  be  accepted  after  430  p  m.  on 
January  5.  1983. 

Request  Forms:  Eligibility  request 
torms  may  be  obtained  by  writing  to  the 
Evaluation  Section.  Division  of 
Institutional  Development,  LFnf.int 
Plaza.  Post  Office  Box  23868. 
V.  ashington.  DC.  20024  or  calling  (202) 
:-;  .5-2338. 

Applicable  Regulations:  Regulations 
appl, cable  to  the  eligibility  process 
include  §  5  624J2,  624'.3  and  624.20  of  the 
I.^i'Liional  Aid  Programs-General 
I'lovisions  Regulations.  34  CFR  624.2, 
f)i4  3  and  624.20:  and  §  J  62(i2  and  626.3 
f;t  the  Special  .Needs  Program 


Regulations,  34  CFR  626.2  and  626.3. 
These  regulations  were  published  in  the 
Federal  Register  of  January  5,  19B2.  47 
FR  540-5" 

Program  Information: 

A.  The  following  historically  black 
institutions  have  previously  satisfied  the 
eligibility  requirements  and  may 
compete  for  a  grant  under  the  Special 
Needs  Program  fiscal  year  1982 
supplemental  competition  for 
historically  black  institutions, 

1.  Concordia  College,  Alabama 

2.  Miles  College,  Alabama 

3.  Shorter  College,  Arkansas 

4.  Bethune  Cookman  College,  Florida 

5.  Coahoma  Junior  College.  Mississippi 

6.  Elizabeth  City  State  University.  North 
Carolina 

7.  Johnson  C.  Smith  University.  .North 
Carolina 

8.  Morristown  College,  Tennessee 

9.  Wiley  College,  Texas 

B.  Other  institutions  designated  as 
"historically  black  institutions'"  by  the 
National  Center  for  Educational 
Statistics  in  the  previously  cited  volum.e 
which  did  not  receive  a  Strengthening  or 
a  Special  Needs  Program  grant  in  the 
1982  competition,  wUl  be  eligible  to 
compete  for  a  grant  under  th»s 
competition  if  they  are  designated  as  an 

eligible  institution  under  the  Special 
Needs  Program. 

C.  The  definition  of  an  eligible 
institution  for  the  Special  Needs 
Program  is  set  forth  in  §  h2B  2  of  the 
Special  Needs  Program  regulations.  34 
CFR  626.2.  The  Secretary  will  use  award 
year  1979-80  (July  1.  1979-june  30,  1980) 
as  the  base  year  for  calculating  the 
variables  used  to  determine  an 
institution's  eligibility  under  §  626.2(a) 
(2)  and  (3)  of  tl>e  Special  Needs  Program 
regulations.  These  variables  include  (1 ) 
the  percentage  of  full-time  equivalent 
(FTE)  undergraduate  students  that 
received  Pell  Grants.  Supplemental 
Educational  Opportunity  Grants 
(SEOG),  College  Work-Study  (CWS) 
employment,  and  National  Direct 
Student  Loans  (NDSL)  that  were 
enrolled  in  the  institution  and  (2)  the 
average  amount  of  such  assistance  per 
recipient. 

The  base  year  to  be  used  for 
calculating  the  variables  in  §  626.2(a)(4) 
will  also  be  1979-80.  These  variables 
include  the  educational  and  genera! 
(E&G)  expenditures  per  I  "IT 


undergraduate  studerrt  at  the  institution. 
Institutions  are  to  submit  E&G 
expenditure  data  for  the  12  month 
period  they  reported  in  the  "Higher 
Eijiica'ion  C^enera!  Information  Survey 
(HEGIS  XV).  Financial  Statistics  for 
Institutions  of  Higher  Education  for 
Fiscal  Year  Ending  1980." 

The  Department  of  Education  will  use 
Pell  Grant  data  currently  on  file  in  the 
Department  in  making  its 
determinations  under  the  financial  aid 
eligibility  criteria  in  34  CFR  626.2.  The 
Department  will  use  the  1979-80  figures 
as  they  have  been  corrected  and 
updated  as  of  January  12,  1983. 

Conversion  tables  which  explain  how 
the  Secretary  assigns  points  to 
institutions  applying  for  eligibility 
designation  were  published  in  the 
Federal  Register  on  January  27,  1982.  as 
an  appendix  to  the  Notice  of  Closing 
Date  for  designation  as  an  eligible 
institution  for  the  Institutional  Aid 
Programs  for  the  regular  Fiscal  Year 
1982  competition,  47  FR  3826-3833.  In 
addition,  such  conversion  tables  will  be 
included  in  the  request  for  eligibility 
package  for  the  FY  1982  supplemental 
competition  for  historically  black 
institutions. 

Eligibility  forms  will  be  processed  ani.1 
reviewed  by  the  Evaluation  Section  in 
the  order  in  which  they  are  received. 
Institutions  will  be  notified  of  their 
designation  as  soon  as  possible. 
Institutions  should  note  that  the  closing 
date  for  receipt  of  applications  for 
funding  is  being  announced  in  a 
separate  notice  within  the  Federal 
Register 

An  institution  that  does  not  submit  its 
eligibility  form  by  Janua.ry  5.  1983  will 
not  he  eligible  for  Institutional  .'\id 
Program  assistance  in  Fiscl!  Year  1982 
'.indei  tl'ie  supplemental  competition. 

Further  Information:  For  further 
iiifurniation  contact:  Fxaluation  Section, 
Division  of  Institutional  Development, 
L'Enfant  Plaza.  Post  Office  Box  23f«58. 
Washington.  DC.  20024.  Telephone: 
(202)  24.5-2:irH).  (20  USC.  lO.^l-lOf.Oc). 

Dnte:  November  18.  I^(i_:. 

(Catalog  of  FeilerHl  Uomesfir  .As.sistnnce 
Number:  84.031 — Institutiondi  .Aid  Priigranis) 

Edward  M.  Elmendorf, 

.■\i  ting  Assistant  St-crelary  for  Postserondary 
Education. 

|KR  Dor..  82-J20IH  Kilmi  11-HMI2.  II  47  .iml 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

ChciP.ses  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  te)(2)  of  the  "Government  in 
(he  Sunshine  Act"  (5  U.S.C.  532b[e)(2)), 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  11.00  a.m.  on  Monday. 
November  15,  1982.  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairmxin  VVilhan-.  M.  Isaac, 
seconded  by  Director  Irvine  1 1.  Spraguc 
(.Appointive),  concurred  in  by  Director 
C.  T.  Conover  (Comptroller  of  the 
Ciirrenc_\),  that  Corporation  business 
required  the  addition  to  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the.public.  of 
the  following  matters: 

Application  of  North  Valley  Bank.  Redtling. 
Californid.  for  the  Corporation's  prior 
consent  to  purchase  the  assets  of  and 
assume  the  liability  to  pay  deposits  made 
in  the  Centra!  Valley  and  Enterprise 
branches  of  The  Bank  of  California, 
National  Association.  San  Francisco, 
California,  and  to  establish  those  two 
offices  as  branches  of  North  Valley  Bank. 

Applicatron  of  People's  Savings  Bank — 
Bridgeport.  Connecticut,  for  the 
Corporation's  prior  consent  to  purchase 
substantially  all  of  the  assets  of  and 
assume  the  liability  to  pay  substantially  all 
of  the  deposits  made  in  Guardian  Savings 
and  Ixian  Association,  Bridgeport. 
Conneticut.  to  establish  two  of  the  three 
existing  offices  and  one  approved  but 
unopened  office  of  Guardian  Savings  and 
Loan  Association  as  branches  of  People's 
Savings  Bank — Bridgeport,  and  to  transfer 
a  portion  of  the  assets  back  to  Guardian 
Savings  and  Loan  .Associntion  in 
consideration  of  the  assumption  of  a 
portion  of  the  deposit  liabilities. 


Recommendation  regarding  the  liquidation  of 

a  bank's  assets  acquired  by  the 

Corporation  in  its  capacity  as  receiver. 

liquidator,  or  liquidating  agent  of  those 

assets: 
Case  No  45.480-L  (Amended)— The  Hamilton 

National  Bank  of  Chattanooga. 

Chattanooga,  Tennessee 

By  the  same  majority  vote,  the  Board 
further  determined  that  no  earlier  notice 
of  the  changes  in  the  subject  matter  of 
the  meeting  was  practicable. 

Dated:  November  15.  1982. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 

|S-1S-0-a:F,!i-J  11-1--B:  ll:03am| 


FEDERAL  DEPOSIT  INSURANCE 

CORPORATION 

A^t;;.:>  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
L'  S  C.  552b),  notice  is  hereby  given  that 
at  7:45  p.m.  on  Friday.  November  12, 
1982.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  (1)  receive  bids  for 
the  purchase  of  certain  assets  of  the 
assumption  of  the  liability  to  pay 
deposits  made  in  Bank  of  Quitman. 
Quitman.  Arkansas,  which  was  closed 
by  the  Arkansas  State  Banks 
Commissioner  on  November  12, 1982:  (2) 
accept  the  bid  for  the  transaction 
submitted  by  First  National  Bank  of 
Cleburne  County,  Quitman,  Arkansas,  a 
newly-chartered  national  bank;  and  (3) 
provide  such  financial  assistance, 
pursuant  to  section  13(c)(2)  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1823(c)(2)).  as  was  necessary  to  effect 
the  purchase  and  assumption 
transaction. 

At  that  same  meeting,  the  Board  of      - 
Directors  considered  a  personnel  matter. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
cuncurrcd  in  by  Mr.  Doyle.  L.  Arnold, 
acting  in  the  place  and  stead  of  Director 
C.  T.  Conover  (Comptroller  of  the 
Currency),  that  Corporation  business  ■'"- 
required  its  consideration  of  the  matters 
on  less  than  se\en  days'  notice  to  the 
public:  that  no  earlier  notice  of  the 
meeting  was  practicable:  that  the  public 


interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting 
pursuant  to  subsections  (c)(2),  (c)(6), 
(c)(8),  (c|(9)(A)(ii),  and  {c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
use.  552b(c)(2),  (c)(6),  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  November  15. 1982. 
Federal  Deposit  Insurance  Corporation 
Hoyle  L  Robinson, 

Executive  Secretary. 

(S-ieri-JC  Filed  U-17-82  11S3  Bn<| 
BILUNG  CODE  6714-01-M 


FLDERAL  DEPOSIT  'SSURANCE 
CORPORATION 

Changes  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act '  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  11:30  a.m.  on  Monday. 
November  15. 1982,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  William  M.  Isaac, 
seconded  by  Director  Irvine  H.  Sprague 
(Appointive),  concurred  in  by  Director 
C.  T.  Conover  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  the  addition  to  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
the  following  matters: 

Application  of  Union  State  Bank.  Nanuel. 
New  York,  for  the  Corporation's  prior 
consent  topurcKase  certain  assets  of  and 
assume  the  liability  to  pay  certain  deposits 
made  in  four  branch  offices  of  The  Bank  of 
New  York.  New  York  (Manhattan |.  New 
York,  which  are  located  in  Rockland 
County.  New  York,  and  to  establish  those 
offices  as  branches  of  Union  Stale  Bank. 

Recommendation  regarding  the  liquidation  of 
a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Memorandum  and  Resolution  re:  The 
Mamilton  Bank  and  Trust  Company. 
Atlanta.  Georgia 

Discussion  re:  Applications  for  bank  charters 
by  institutions  which  will  invest  only  in 
money  market  instruments. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  changes  in  the  subject 
matter  of  the  meeting  was  practicable: 
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thdt  the  public  interest  did  not  require 
consideraticm  of  the  n^.atters  in  d 
meeting  open  to  public  ob.servdtion;  and 
•hat  the  matters  could  be  considered  in 
a  closed  meeting  by  Huthority  of 
subsections  fc)(6),  (c)(8),  (c)(9)(A)(ii). 
(c)(P){B)  and  |cl(10)  of  the  ■■Government 
in  the  Sunshine  Act"  (5  U.S.C.  552b(c)(6). 
(c)(8),  (c){9)(A)(ii).  (c)(9)(B)  and  (c)(10)). 

IDHd'd:  .November  15,  1982. 
Fpderal  Deposit  Insurance  Corporation. 
Hovie  L.  Robinson, 
Executive  Secrelnry. 

iS-  iTj-fli:  hl.'d  ^^-\^-H2.  n.iM  .im| 

BILLING  CODE   6714-01    M 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

Meeting 

November  16.  1982. 

T'ME  AND  date:  10  H.m.,  November  23, 

PIACE:  Rnum  9  3()6.  8-:5  N'or'h  Capitol 
Street.  N  E..  V\  .ishington.  D.C.  20426. 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 

.inle'ed  vvithiiut  furlher  r.o'ice 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  F.  Plumb. 
Secretary,  telephone  (202)  ,J57-8400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission,  it  does 
not  include  a  listing  of  ail  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Division  of  Public 
Information. 

Consent  Power  .Agenda — 760th  Meeting. 
November  10.  1982.  Regular  Meeting  (10  a.m  ) 

lAP-l.  r>ro|ect  No,  .Tinft-^XIl,  f  iDriiestHKe 
Consulting  and  Investrnt'ii's,  Ini; 

C.'\P-2.  Project  No.  t>41,-)-(K10  The  Slush  Cup 
Co. 

<  AP-,3.  Pmiect  No.  3(i62-001.  Continental 
Hvdro  Corp.,  Pio|ect  No.  3669-000,  MitcheU 
Hnergy  Co..  Inc.;  Project  No.  412()-0<K), 
S.iranac  Energy  Corp.;  Project  No.  4013- 
t(j().  City  of  Rochester,  New  York;  I'roject 
No  4614-^)00.  Mohawk  Energy  Corp.: 
Project  No,  4til3-iX30,  Vill.ige  of  .'Vrcade. 
.New  York 

CAP^.  Project  No  4J4")-00i.  City  of  Bedford. 
el  al.;  Project  .No,  J-1J:-<XX),  Eastern  States 
Energy  Resources,  hv  .  and  County  of  Bath. 
Kentucky 

C.AP-5.  Proiect  .Nos,  617,5-004.  6206-001.  6245- 
001  and  6246-001,  Lester  Kelley.  Vernon 
Rdvenscroft  and  Helen  Chenowelh 

CAP-6.  ProjeiJ  No,  .(612-002.  Brasfield 
Development.  Ltd,;  Project  No.  4179-000, 
,\pp,)nidttox  River  VV.iter  .'\ulhority 

C.<\P-7  Project  No,  =i4fiVl02.  Firmin  O, 
Gotzinger 

CAP-8.  Project  No.  6216-001,  Western  Hydro 
Electric.  Inc. 


CAP-9.  Project  No.  2892-002,  Friant  Power 

Authority 
CAP-10.  Project  No.  176-011.  Escondido 

Mutual  Water  Co. 
CAP-11.  Omitted. 
CAP-12.  Project  No.  2543-000.  Montana 

Power  Co. 
CAP-13  Project  No.  2573-000,  Arizona  Power 

Authority 
CAP-14.  Project  No.  5451-001.  Ted  Lance 

Slater 
CAP-15.  Omitted. 
CAP-1 6.  Docket  Nos.  E-9002-002  and  ER7(i- 

122-001.  Commonwealth  Edison  Co. 
CAP-17.  Docket  No.  ER76-828-O00, 

Nantahala  Power  &  Light  Co.;  Docket  No. 

EL78-18-007.  The  Town  of  Highlands, 

North  Carolina,  et  al.,  v  Nantahala  Power 

&  Light  Co. 
CAP-18.  Docket  No.  EFaO-214-02,  Pacific  Gas 

&  Electric  Co. 
CAP-19.  Docket  No.  ER62-410-003.  New  York 

State  Electric  &  Gas  Corp, 
CAP-20.  Docket  Nos.  ERtt2-689-000  and  001, 

Gulf  Power  Co. 
CAP-21  Docket  No  ER82-616-001,  Middle 

South  Energy,  Inc. 
CAP-22.  Docket  No.  ER82-673-fl01,  )ackson 

Purchase  Electric  Cooperative  Corp.  v 

Kentucky  Utilities  Co. 
CAP-23.  Docket  No.  ER82-852-000. 

Southwestern  Public  Service  Co. 
CAP-24.  Docket  No.  ER83-2-000,  Wisconsin 

Electric  Power  Co. 
CAP-25.  Docket  Nos.  ER82-853-000  and 

ER82-854-000.  Appalachian  Power  Co. 
CAP-26.  Docket  No.  ER83-21-000.  Ohio 

Edison  Co. 
CAP-27.  Docket  No.  ER82-579-OO0.  SouthiMn 

Co.  Services,  Inc. 
CAP-28.  Docket  No.  ER82-37.5-002.  Gulf 

States  Utilities  Co. 
CAP-29.  Docket  No.  ER82-793-000.  Florida 

Power  &  Light  Co. 
CAP-:iO.  Docket  No.  ER82-20O-<X10.  Maine 

Public  Service  Co. 
CAP-31.  Docket  Nos.  ER82-565-0<X)  .ind 

KRa2-566-(XX).  Orange  and  Rockland 

Utilities,  Inc. 
CAP-32.  Docket  Nos.  ER81-653-<>X)  and 

ER82-193-000,  Northern  States  Power  Co. 

(Wisconsin) 
CAP-33.  Docket  Nos.  ER82-105-O00  and  001. 

Sierra  Pacific  Power  Co, 
CAP-34.  Project  No.  6230-0(X1.  Mr.  Lester 

Kelley.  Vernon  Ravenscroft  and  Helen 

Chenoweth 
CAP-35.  Project  No.  6231-000.  Mr,  Lester 

Kelley.  Vernon  Ravenscroft  and  Hi-len 

Chenoweth 
CAP-36.  Docket  Nos.  EL78-24-001.  n(j6,  M7. 

008.  009,  010  and  Oil  (Phase  I).  Municipal 

Electric  Utilities  Association  of  the  State  of 

New  York  v.  Power  Authontv  of  the  State 

of  New  York;  Docket  No,  EL78-37-001 

(Phase  II),  Village  of  Ilion.  New  York  v.  ■ 

Power  Authority  of  the  State  of  New  York 

Consent  Miscellaneous  Agenda 

C.AM-1.  California  Public  Utihties 

Commission 
CAM-2.  Docket  No.  RM8O-58-O00,  Gulf  Stale 

Utilities  Co. 
CAM-3.  Docket  No.  RM79-76-32  (Colcrado— 

1  addition  II),  high-cost  gas  produced  from 

tight  formations 


CAM^.  Docket  No.  GP82^3-000.  United 
Si.ites  Deparlnient  of  Interior,  Mineral 
Management  Service.  Section  !07 
determination.  Amoco  Production  Co.. 
Shute  Creek  Unit  No.  4  Well.  USCS  Docket 
No,  W326-l-r,  I.D  No,  82-10512 

CAM-5,  Docket  No.  GP82-42-0()0,  Slate  of 
Oklahoma.  Pioneer  Produ(;tion  Corp. 
Section  102.  NGPA  Determination,  Thelnia 
Brown  No,  1  -21  Well.  )  D.  No.  81-31003 

CAM-0.  Omitteii 

CAM-7,  Uo'  ket  No,  RA'i2-2r-()00.  Industrial 
Fuel  ^  Asph.ilt  of  Indiana.  Inc. 

CAM-8  Docket  No.  RA81-72-000.  Be.icon  Oil 
Co 

Consent  Gas  .Xgenda 

CAG-1,  Docket  No.  OR82-2-0(X1.  Tipi  o  Crude 

Oil  Co.  V.  Shell  Oil  Pipe  Line  Corp, 
C.'\G-2.  Docket  No.  RPa2-l-002.  Mic;hiH<in 

Wisconsin  Pipe  Line  Co, 
CVG-S.  Docket  Nos.  TA83-1^3~O0U  .md  001 

(PGA83-1),  Cities  Service  Gas  Co, 
CAG-4.  Docket  \o.  82-2-3.3-013.  El  Paso 

Natural  Gas  Co.;  Docket  Nos,  TA8.Vl-a:J- 

001,  002,  (X)3  004  and  006.  El  Paso  N.itural 

Gas  Co 
CAG-5,  Uof  ket  No.  TA82-2-9-O06.  Tennessee 

G.is  Pipeline  Co.,  a  Division  of  Tenneco 

hu;. 
CAG-b.  Docket  No.  rA8.}-l-.')3-00!  lPGA8:3- 

1).  Kansas  Nebraska  Natural  Gas  Co,  Inc, 
CAG-7.  Docket  No.  RP83-1f>-000.  Midwcslnrn 

Gas  Transmission  Co. 
CAC^-8.  Docket  No.  RP83-1. 3-000,  F.l  Paso 

.Natural  Gas  Co. 
C.\G-9.  Docket  No.  TA83-1-58-000 

;1'AGA83-1),  Texas  Gas  Pipe  Line  ("orp, 
(;a(>-10.  Docket  .No.  TA83-l-5!>-0(Xl  (PGAH3- 

1 ),  .Mount. on  Fuel  Resources.  Inc. 
CAG-1 1.  Docket  No.  TA83-1-56-000  (PGA8,i- 

1).  Valebro  Interstate  Transmission  Co. 
CAG-12,  Docket  No.  TA83-1^5-000  (PG.A8,3- 

1).  Inter  City  .Minnesota  Pipelines  Ltd..  Inc, 
CAG-13.  Docket  No,  RP83-15-O00,  Natural 

Gas  Pipeline  Co.  of  America 
CAG-14.  Docket  Nos,  TA82-2-n-(XM)  and 

RP82-57-000.  United  Gas  Pipe  Line  Co 
rAG-15.  Docket  No.  TA82-2-17-OO0  (PGA82- 

2]  (IPR82-2I  and  (DCA82-2).  Te,\as  Eastern 

IransmisMon  Corp, 
CAG-1R,  Docket  No,  TA82-2-16-001  (PGAa2- 

2)  (n'RH2-2).  Kentuckv  West  Virginia  Gas 

Co 
CAG-17,  Docket  No.  RP82-87-<X)!.  National 

F'uel  Gas  Supply  Corp, 
CAG-18,  Docket  Nos.  TA82-2-42-0(X)  and 

001.  RP81 -130-000  and  TA83-1 -42-000. 

Lranswcstern  Pipeline  Co. 
CAG-iq,  Docket  Nos,  TA83-1-7-000  (PGAH.!- 

1,  lPR8:i-l,  and  DCA83-1)  and  RP82-116- 
000,  Southern  .Natural  Gas  Co. 

CAG-20.  Docket  No,  TA82-2-21-000  |PGA82- 

2,  IPR82-2  and  AP82-2).  Columbia  Gas 
Transmission  Corp, 

CAG-21,  Docket  No.  TA82-2-18-<.X10  IPGA82- 

2.  TPR82-2.  AP82-2  and  TT82-2).  Levas 

Gas  Transmission  Corp. 
CAG-22.  Docket  No,  T.A82-2-28-000 

Panhandle  Eastern  Pipe  Line  Co 
CAG-23.  Docket  Nos,  T.'\83-l-3.3-001,  TA82- 

2-33-001.  et  al..  and  RP82-33-000,  F.l  Paso 

NatiUril  Gas  Co, 
(:Af;-24,  Docket  No.  T.A8.3-1  ^8-000  (PG,\83- 

I).  Michigan  Wisct.msin  Pipeline  Co. 
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CAG-25.  Docket  No.  RP79-76-0O().  Cities 

Service  Gas  Co 
CAG-26.  Docket  .\'o.  RP81-20-()01.  U-T 
Offshore  System:  Docket  \'iis.  CP75-in4- 
029  and  CP76-n8-013.  Fligh  Island 
Offshore  System,  et  a!. 
C'AG-27.  Docket  No.  L\'7&-1-0<XJ.  lenneco 
Inc.;  Docket  Nos.  1N79-3-000.  C177-298-00O. 
CI75-45-aK)  and  Docket  .\os.  CI7.5-4(>6-000. 
Tennessee  Gas  Pipeline  Co..  a  Division  of 
lenneco  Inc.:  Docket  No.  CI77-298-O00  and 
CP75-23-OO0.  Tenneco  Oil  Co.;  Docket  No. 
CP75-358-000  and  CP76-2«4-(KX).  Channel 
Industries  Gas  Co.:  Docket  No.  I.N83-1-OO0. 
Amoco  Production,  et  al. 
CAG-2«.  Docket  No.  CI72-393-4)()3.  Kwon 
Corp.,  et  al.:  Docket  No.  C182-412-001. 
Pioneer  Production  Corp.;  Docket  No.  ICH2- 
404-001,  NT  Corp.;  Docket  No.  CI82-402- 
fxn.  Tenneco  Oil  Co.:  Docket  No  Cl82-?n7- 
001.  McMoran-Freeport  Oil  Co.;  Do<,ke(  No. 
C182-391-001.  Houston  Oil  S  Mineral  Corp.: 
Docket  No.  CI-82-396-001.  Pacific  Lighting 
Exploration  Co.:  Docket  No.  CI82-403-001, 
Anadarko  Porduction  Co.:  Docket  No. 
Cl82^t01-001,  Kerr-McGee  Corp.:  Docket 
No.  CS72-36-002,  PSEC.  Inc. 
CAG-29.  Docket  No.  ST82-369-000,  Taft 

Pipeline; 
C:AG-30.  Docket  No.  STH2-3.'0-O0O.  Northern 

Illinois  Gas  Co.; 
CAG-31.  Docket  No,  TC82-^2-0()1.  Texas 

Eastern  Transmission  Corp.; 
CAG-32.  Docket  Nos.  RP71-29-(J25.  026  and 
027,  et  al.  (Phase  II).  United  Clas  Pipe  Line 
Co.; 
CAG-33.  Docket  No.  CP9:v-93-O0r).  Hlai.k 

Marlin  Pipeline  Co.; 
CAG-04.  Docket  No.  CP82-261-(K)1,  Trunkline 

Gas  Co.; 
CAG-35.  Docket  No.  CP82-262-<)<)2.  Irunkline 

Gas  Co.: 
CAG-36,  Docket  No,  rP82-},-)4-(H)l,  I'nitcd 

Gas  Pipe  Line  Co.: 
C,'\G-37,  Docket  No.  CPM2-J5o^)l,  I'mlctl 

Gas  Pipe  Line  Co,: 
CAG-3e.  Docket  No,  CP78-43-(.X)4.  Trunkline 

Gas  Co.; 
CAG-39.  Docket  No,  CP82-:i81-002. 

Consolidated  Gas  Supply  Corp.: 
nAG-40,  Docket  No.  CP83-38-()fl0, 
Transcontinental  Gas  Pipe  Line  Corp.; 
Docket  Nu,  CP83-52-0*)fl,  CotisoUdated  Gas 
Iransmission  Co.: 
C.'\G-41.  Docket  No,  CP81-J01-0(K),  Amenoin 

Natural  Rocky  Mountain  Co.,  et  .il 
CAG-42.  Docket  No,  CP82-,i0.")-()OO.  Florida 

Gas  Transmission  (^o, 
(:AG-43,  Omitted 
rAG-44,  Do(  kt'l  No  rP82-  i  18-000, 

Mississippi  River  Tran-imission  Corp, 
(.AG-45.  Docket  No,  G-104-<,)00,  El  Paso 

Natural  Gas  Co, 
CAG-46.  Docket  Nos,  RP82- 102-001  and  002. 

Gas  Research  Institute 
CAG-47.  Docket  No  RP82-62-^X)4.  N.itural 
Gas  Pipeline  Co,  of  .Ameiica 

Power  Agenda 

I,  Licensed  Project  Matters 

i'-l   Project  No,  4HH1-()0L  Arthur  L.  Uloom 
ind  Ada  County.  Id.iho;  Project  No.  3598- 

(KX),  Cook  Electric  Co, 
P-2,  Project  No  3283-0i)0.  Gas  and  Electric 

Department  of  the  Cii\  of  Hoiyoke. 

Massachusetts 


P-3,  Do(  ket  No,  EL82-9-000,  South  Carolina 
Public  Service  Authority 

I'-l,  Project  No,  4634-(XX).  The  Ci;y  of  Billings. 
M'jntana:  Project  .\'o,  4816-0(X1,  Montana 
Department  of  Natural  Resources  and 
Conservation 

P-5,  Project  No,  3365-000,  Contmenta!  Hydro 
Corp.:  Project  Nn.  3579-0(.X).  Town  of 
Converse,  Indiana:  Projei  t  .\o,  4197-00<J, 
Indiana  Municipal  Power  Agency 

P-6.  Project  No.  5126-000,  Mepa  Hydro,  Inc. 

I.  Electric  Rate  Matters 

ER-1.  Docket  No.  ER80-5-(XXl,  Minnesota 

Power  &  Light  Co. 
ER-2,  Docket  No,  ER77-277-0()2  and  EI.82-:4- 

000  (Phase  II),  Pennsylvania  Power  Co. 
ER-3,  Docket  No,  ER.-8^338-001 ,  Public 

Sei  vice  Co,  of  New  Mexico 
KR^,  Docket  Nos,  ER79-105-004.  005  and  OOti. 

Southern  California  Edison  Co. 
ER-,=),  Docket  No,  ER81-736-0()0.  Central 

Illinois  Public  Service  Co. 
ER -6,  Docket  No,  ER82-,576-0(K1  Energy 

Conversions  of  America,  Inc, 
ER-7,  Docket  No.  QF82-1"9-000,  Hetch 

Hetchy  Water  &  Power  Department 
ER-«,  Docket  No,  ELR2-:9-flOO,  St,  Joe 

Minerals  Corp, 
KR-9.  Docket  No,  ES82-,^J-(KX1.  Montana- 

n.ikota  Utilities  Co, 

Miscellaneous  Agenda 

M-L  Docket  No,  RM83- 7-000.  eligibility, 
rales,  and  exemptions  for  utility-owned 
geothermal  small  pow.  r  production 
facilities 

.M~2.  Reserved 

.M-3,  Reserved 

M^  (a)  Docket  No  RM80-t7,  regulations 
implementing  section  110  of  the  Natural 
Gas  Policy  Act  of  1978  and  establishing 
policy  under  the  Natural  Gas  Act;  (b) 
Docket  No.  RM80-73.  gathering  allowances 
under  section  110  of  the  Natural  Gas  Policy 
Act  of  1978;  Docket  No.  RMdO-:-4, 
compression  .illow.rn  es  undii  Section  110 
of  the  Natural  Gas  Policy  Act  of  1978:  (c) 
Docket  \o,  RM80-14,  re-uLitions 
implementing  section,  lo.'i.  lOhili],  and  110 
of  the  Natuial  Gas  Policy  Act  of  1978:  (d) 
DockctNo,  RM83-6.  regulations 
implementing  refund  and  enforcement 
provisions  under  Subpart  K  of  Part  271  tor 
recovering  production-related  costs;  (e) 
Docket  No.  C177^12.  Phillips  Petroleum  Co. 

M-5.  Docket  .No,  CP79-70.  Transcontinental 
Gas  Pipe  Line  Corp.  and  United  Gas  Pipe 
Line  Co.;  Docket  No.  CP80-217. 
Transcontinental  Gas  Pipe  Line  Corp.; 
Docket  No.  CP80-218,  Transcontinental 
Gas  Pipe  Line  Corp.:  and  United  Gas  Pipe 
Line  Co.;  Docket  No.  CP80-236. 
Transcontinental  Gas  Pipe  Line  Corp.; 
Docket  No.  CP80-82,  Michigan  Wisconsin 
Pipe  Line  Co.,  Texas  Eastern  Transmission 
Corp.  and  Transcontinental  Gas  Pipe  Line 
Corp.;  Docket  Nos.  CP80-227.  CP80-251. 
CP8a-286  and  CP80-384,  Michigan 
Wisconsin  Pipe  Line  Co.;  Docket  No.  CP80- 
267,  Columbia  Gulf  Transmission  Co.  and 
Southern  Natural  Gas  Co  :  Docket  No. 
CP80-375.  Consolidated  Gas  Supply  Corp.. 
Northern  Natural  Gas  Co.,  Division  of 
Inlemorlh.  Inc..  Michigan  Wisconsin  Pipe 
Line  Co.  and  El  Paso  Natural  Gas  Co. 


M-6.  Docket  No.  GP82->0-(X)0.  indicated 
producers — Shell  Oil  Co..  el  al  .  in  the 
matter  of  the  transportation  of  liquid  and 
liquefiable  hydrocarbons  by  Natural  Gas 
Pipelines  |R.M81-32|:  Docket  No.  GP82-51- 
000,  Associated  Gas  Distributors, 
transportation  by  natural  gas  pipelines  of 
producer-owned  liquids  and  liqueriable 
hydrocarbons  under  Title  I  of  the  Natural 
Gas  Policy  Act  of  1978  IRm81-39|:  Docket 
No.  GP82-52-000,  Texas  Eastern 
Transmission  Corp.,  transportation  by 
natural  gas  pipelines  of  producer-owned 
liquids  and  liquefiable  hydrocarbons 
IRM81-J31 

Gas  Agenda 

I   Pipeline  Rale  Matters 

RP-1.  Docket  No.  CP7a-124-000,  Northern 
Border  Pipeline  Co. 

IL  Producer  Matters 

CI-1.  Docket  Nos   R 1-4-188-003,  RI74-188-004 
and  RI7V-21-0n2.  Independent  Oil  A  Gas 

Association  of  West  Virginia 

111    P  peliiie  Ortificate  Matters 

CP-1.  Docket  Nos.  CP80-520-003.  006.  007  and 
008,  Natural  Gas  Fhpeline  Co.  of  America: 
Docket  No.  CP81-361-002,  Northern 
Natural  Gas  Co.:  Docket  No.  ST81-31 5-000. 
United  Texas  Transmission  Co.;  Docket 
No.  ST81-314-000,  Channel  Industries  Gas 
Co, 

CP-2.  Docket  No.  CP80-52O-0O4,  Natural  Gas 
Pipeline  Co.  of  America 

CP-3.  Docket  No.  CP82-392-000.  Natural  Gas 
Pipeline  Co.  of  America;  Docket  No.  CP82- 
462-000,  Florida  Gas  Transmission  Co. 

CP^.  Docket  Nos.  CP80-274-000  and  001 
Mountain  Fuel  Supply  Co.  and  Mountain 
Fuel  Supply  Resources,  Inc.;  Docket  Nos. 
CP80-275-000  and  002,  Mountain  Fuel 
Supply  Co.  and  Wexpro  Co.;  Docket  Nos. 
CI80-233-000  and  002,  Celsius  Energy  Co- 
Docket  No.  CI82-21&-000,  Wexpro  Co.: 
Docket  No.  CP76-397,  Mountain  Fuel 
Supply  Co.:  Docket  No.  CP80-144-005. 
Mountain  Fuel  Supply  Co.;  Docket  Nos. 
CPtt2-153-000  and  001,  Mountain  Fuel 
Supply  Co. 

CP-5.  Docket  Nos.  CP81-522-000  and  002, 
Northern  States  Power  Co. 

CP-6.  Docket  Nos  CP8O-581-000  and  001, 
Pataya  Storage  Co.;  Docket  No.  CP81-:i08- 
000,  El  Paso  Natural  Gas  Co. 

CP-7.  Docket  No.  CP8O-22-00.  Northern 
Natural  Gas  Co.,  Division  of  Intemorlh, 
Inc.:  Docket  No.  CP78-1 24-007.  Northern, 
Border  Pipeline  Co. 

CP-B.  Docket  No.  CP66-110.  el  al..  Great 
Lakes  Gas  Transmission  Co.  and 
Midweslern  Gas  Transmission  Co.;  Dockel 
No.  CP79-169,  Michigan  Wisconsin  Ilpe  - 
Line  Co. 

CT'-9.  (.))  Dockel  No.  CP82-485-(XVl.  Columbia 
Gas  Transmission  Corp.:  (b)  Dockel  No. 
CP82^52-000.  Michigan  Wisconsin  Pi{)c 
Line  Co  ;  (c)  Hotiket  Nos.  CP83-14-<KX)  and 
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001   CP83-16-000  and  001.  and  CP82-3a-002 
and  005.  Northern  Natural  Gas  Co. 

Kenneth  F.  Plumb, 

Secretary.  i 

BiLLING  CODE  6717-01-M 


FEDERAL  RESERVE  SYSTEM 

(Board  of  Governors) 

TIME  AND  DATE:  Appro.xiinately  12:30 

p.m.,  Wednesday,  .N'ove-nber  24.  1982. 

following  a  recess  at  the  conclusion  of 

the  open  meeting, 

PLACE:  20th  Street  and  Constitution 

A\enue,  N.W..  Washington,  D.C  20551. 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 

1.  Fedf,'.-.;  Rfst-'vp  Bcink  and  Branch 
director  rippii..^t:y.f':-, !s 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
prpviousiy  announced  rr'.ep*'n2 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  .Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board  (202)  452-3204. 

Dated;  November  16   148J 
[ames  McXfee, 
Associate  Secretary  of  the  Board. 

|S-16-3-B:  Filed  11-1^-82:  11  38  ami 
BILLING  CODE  6210-01-M 


FEDERAL  RESERVE  SYSTEM 

Board  of  Governors 

TIME  AND  DATE:  10  a.m,  Wedriesday. 

N'ovmeber  24.  1982. 

PLACE:  Board  Building,  C  Street  entrance 

between  20th  and  21st  Streets,  \W., 

Washington,  DC.  20551 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED:  Summary 

Agenda:  Because  of  their  routine  nature. 

no  substantive  discussion  of  the 

following  items  is  anticipated.  These 

matters  will  be  voted  on  without 

discussion  unless  a  member  of  the  Board 

requests  that  an  item  be  moved  to  the 

disc  ussion  agenda. 

1   f';oposed  amendments  to  the  Board's 
Regulation  Q  (Interest  on  Deposits]  regarding 
eligil)ility  of  governmental  units  to  maintain 
NOW  accounts.  > 

^  Proposed  amendments  to  Regulation  D 
(Reserve  Requirements  of  Depository 
Institutions!  to  increase  the  low  reserve 
tranrhe  for  trnnsuction  accounts. 

Disciission  .Agenda: 
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3.  Proposals  under  Regulation  D  (Reserve 
Requirements  of  Depository  Institutions) 
regarding  the  new  ceiling-free  deposit 
instrument  to  be  authorized  by  the 
Depository  Institutions  Deregulation 
Committee. 

4.  Proposed  revisions  to  certain  reports  to 
collect  information  on  new  ceiling-free  moncv 
market  accounts  (FR  2900.  FR  2042,  FR  2573 
and  FR  2071). 

5.  Proposed  amendments  to  Regulation  D 
(Reserve  Requirements  of  Despository 
Institutions)  to  apply  zero  percent  reserve 
requirements  to  S2  million  in  reservable 
liabilities  at  each  depository  institution  and 
to  increase  that  amount  of  reservable 
liabilities  subject  to  zero  percent  reserves  for 
1983. 

6.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note. — This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office.  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washington,  D  C  20551 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr  Joseph  R.  Coyne. 
Assistant  to  the  Board  (202)  452-3204. 

Dated:  November  16. 1982. 
James  McAfee, 

Assistant  Secretary  of  the  Board. 

(Sl-iH-i-H-'  i-iIpH  n-t--82  ^■^^2  pm| 

BILLING   CODE  6J10-01-M 


NATIONAL  COMMISSION  ON  STUDENT 
FINANCIAL  ASSISTANCE 

Public  Meeting 

date:  Monday,  December  6. 1982. 

TIME:  10  a.m.-l  p.m. 

PLACE;  Room  311,  Cannon  House  Office 

Building. 

PURPOSE:  The  Commission  was 

established  by  Public  Law  96-374  to 

analyze  the  Federal  Role  in  providing 

student  financial  assistance  and  to 

provide  the  President  and  the  Congress 

with  guidance  as  to  what  this  role 

should  be  in  the  future.  The  purpose  of 

this  meeting  is  to  discuss  the  recent 

activities  of  the  Commission  and  to  hear 

reports  from  The  Commission's 

subcommittees  concerning  research 

being  conducted  for  those 

subcommittees. 

FOR  FURTHER  INFORIVIATION  CONTACT: 

Ri(.hard  1    ]»    .c  (.:,!■:  Kmi  u!,w' Oificer 

(202)  472-9023. 

This  meeting  was  called  by  the 
Commission  Chairman,  Mr,  David  R. 
Jones. 


Submitted  the  15th  day  of  November  1982 
Richard  T.  Jerue. 
Chtrf  Ewcutive  Officer. 

|S-16"5-8:  Filed  n-l--82;  3:12  pmj 
BILLING  CODE  6820-BC-M 
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NUCLEAR  REGULATORY  COMMISSION 

DATE:  Week  of  November  22.  1982. 

PLACE:  Commissioners'  Conference 
Room.  1717  \\  Street  XW.,  Washington, 
DC. 

STATUS:  Open 

MATTERS  TO  BE  DISCUSSED:  Motulay. 
Xinpnihrr  22: 

10:00  a  m.; 
Discussion  of  Proposed  Safety  Coals  and 
Implementation  Plan  (Public  meeting) 
1:30  p.m.: 
Briefing  by  Regulatory  Reform  Task 

Force — .Administrative  Proposals  (Pulilic 
meeting! 

3:30  p.m.: 
Discussion  of  Draft  Policy  and  Planning 
Guidance  for  FY  81  (Public  meeting) 

Tuesday.  November 23: 

2:00  p.m.: 

Affirmation/Discussion  and  Vote  (Public 

meeting): 
a.  Pending  Commission  Proceeding 

Concerning  Renewal  of  Byproduct 

Materials  License  of  Self-Powered 

Lighting,  Inc. 
li.  MV'PP's  Petition  to  Commission  to 

Disqualify  Staff  Attorney  from  Zimmer 

Proceeding 

ADDITIONAL  INFORMATION: 

On  Nov  ember  12  the  Commission  \oted 
5-0  to  hold  Discussion  of  Commissicui 
Action  on  Zimmer.  held  that  day. 

Affirmation  items  added  for  November 
18,  Offshore  Power  Systems  and  San 
Onofre  Board  Certification, 

AUTOMATIC  TELEPHONE  ANSWERING 
SERVICE  FOR  SCHEDULE  UPDATE:  (2nj) 

634-1498.  Those  planning  to  attend  a 
meeting  should  leverify  the  status  on  the 

i!d\  of  the  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Walter  Magee  (202)  b.i4- 

1 4 1 0 

N:;w;iitier  15.  1982. 
Walter  Magee, 
Office  of  the  Secretary. 

|S    II.'    ,  '  '      '••  rtj   4  4fipm| 

BILLING  CODE  7590-01-M 
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Friday 

November  19,  1982 


Part  II 

Environmental 
Protection  Agency 

Steam  Electric  Power  Generating  Point 
Source  Category;  Effluent  Limitations 
Guidelines.  Pretreatment  Standards  and 
New  Source  Performance  Standards 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  125  and  423 

I WH-FRL  2238-21 

Steam  Electric  Power  Generating  Point 
Source  Category;  Effluent  Limitations 
Guidelines,  Pretreatment  Standards 
and  New  Source  Performance 
Standards 

agency:  Environmental  Protection 
.■\2f-rv  (EPA).  j 

action:  Final  rule.  ' 

SUMMARY:  This  regulation  limits  the 
discharge  of  pollutants  into  navigable 

V, aters  and  into  publicly  owned 
t:-a(ment  works  by  existing  and  new 
Sf:::-rps  of  Steam  electric  power  plants. 
The  Clean  Water  Act  and  a  Settlement 
Agreement  require  EP.\  to  issue  this 
regulation. 

The  purpose  of  this  regulation  is  to 
pf-vise  and  supplement  effluent 
I  mitations  for  "best  practicable 
tt-rhnology"  (BPT).  "best  available 
technology"  (BAT),  "new  source 
performance  standards"  (\'SPSJ  for 
di.-ect  dischargers,  and  pretreatment 
standards  for  new  and  existing  indirect 
dischargers. 

This  regulation  relates  only  to  the 
discharge  of  toxic  and  other  chemical 
pollutants;  EPA  is  not  issuing 
regulations  for  thermal  discharges  at 
this  time.  The  Agency  is  also  reserving 
r:o\  erage  of  "best  conventional  pollutant 
ccntrol  technology"  (OCT). 
DATES:  In  accordance  with  40  CFR 
100  01  (45  FR  26048),  the  regulations 
developed  in  this  rulemaking  shall  be 
considered  issued  for  purposes  of 
judicial  review  at  100  p.m.  Eastern  time 
on  December  3.  1982.  These  regulations 
shall  become  effective  on  (44  days  after 
pubhcation  date),  except  for:  40  CFR 
423.13(d)(3)  and  423.15(i)(3)  which 
concern  certification  alternatives  to 
monitoring  requirements;  40  CFR 
423  12(a)  which  concerns  the 
fundamentally  different  factors  variance 
fir  BFTT.  and  the  chlorination 
demonstration  language  appearing  at  40 
CFR  423.13(c)(2)  and  (d)(2).  423.15(h)(2). 
(.1(2),  and  (j)(2).  These  provisions  will  be 
submitted  to  the  Office  of  .Vtanagement 
and  Budget  for  approval  under  the 
Paperwork  Reduction  Act  The 
compliance  date  for  the  newly  issued 
PSNS  and  NSPS  regulation  is'the  date 
that  the  new  source  commences 
discharge.  The  compliance  date  for  BAT 
and  PSES  is  July  1.  1984 

Under  Section  509(b)(1)  of  the  Ciean 
Water  Act  judicial  review  of  this 
regulation  can  be  made  only  by  filing  a 


petition  for  review  in  the  United  States 
Court  of  Appeals  within  90  days  after 
these  regulations  are  considered  issued 
for  purposes  of  judicial  review.  Under 
Section  509{b)(2j  of  the  Clean  Water 
Act.  the  requirements  of  the  regulations 
may  not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  EPA  to 
enforce  these  requirements. 

ADDRESSES:  The  record  for  this 
rulemaking  will  be  available  for  public 
review  within  four  weeks  after  the  date 
of  publication  in  EPA's  Public 
Information  Reference  Unit,  Room  2(X)4 
(Rear)  (EPA  Library).  401  M  Street,  SW., 
Washington,  D.C.  The  EPA  information 
regulation  (40  CFR  Part  2)  provides  that 
a  reasonable  fee  may  be  charged  for 
copying. 

Technical  information  may  be 
obtained  by  writing  to  Dennis  Ruddy. 
Effluent  Guidelines  Division  (WFf-552). 
EPA.  401  M  Street.  SW..  Washington, 
DC.  20460.  or  calling  (202)  382-7165. 
Copies  of  the  technical  development  and 
economic  documents  may  be  obtained 
from  the  National  Technical  Information 
Service.  Springfield,  Virginia  22161  (703) 
487-6000. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  and  technu.il  ir.formation 
contact  Dennis  Ruddy  at  (202)  382-7165 
For  information  concerning  the 
economic  impact  analysis  contact 
leannie  Austin  at  (202)  382-2724. 

SUPPLEMENTARY  INFORMATION: 

Or'^cinization  of  This  Notice 

I  l.tkial  Authority 

II  Scope  of  this  Rulemaking 

III.  Summary  of  Legal  Background 

IV.  Prior  Regulations  and  Methodology  and 

Data  Gathering  Efforts 
V  Summary  of  Final  Regulations  and 
Changes  From  Proposal 

VI.  Cost  and  Economic  Impact 

VII.  Non-Water  Quality  Environmental 
Impact 

A.  Air  Pollution 

B.  Solid  Waste 

C.  Consumptive  Water  Loss 

D.  Energy  Requirements 

VIII.  Pollutants  and  Subcategories  Not 
Regulated 

IX  Summary  of  Public  Participation  and 
Responses  to  Major  Comments  on  the 
Proposed  Regulation 

X.  Best  Management  Practices 

XI.  Upset  and  Bypass  Provisions 

XII.  Variances  and  Modifications 
XIiI  Relationship  to  NPDES  Permits 

XIV.  Availability  of  Technical  Assistance 

XV.  OMB  Review 
XVI  Appendices 

A.  Steam  Electric  Point  Source  Category 
Pollutants  Excluded  From  Regulation 

B.  Abbreviations.  Acronyms,  and  Other 
Terms  Used  in  This  Notice 


I.  Legal  Authority 

This  regulation  is  being  promulgated 
under  the  authority  of  Sections  301,  304, 
306,  307.  308.  and  501  of  the  Clean  Water 
Act  (the  Federal  Water  Pollution  Control 
Act  Amendments  of  1972.  Pub.  L.  92-500 
as  amended  by  the  Clean  Water  Act  of 
1977,  Pub.  L  95-217  (the  "Act").  These 
regulations  are  also  promulgated  in 
compliance  with  the  Settlement 
Agreement  in  !\i'ctural  Hesourcps 
DtUnse  Council  v.  Train.  8  ERC  2120 
(D  D  C,  1976).  modified  at  12  ERC  1833 
(D  DC,  1979), 

II.  Scope  of  this  Rulemaking        , 

The  purpose  of  this  rulemaking  is  to 
revise  the  effluent  limitations  for  B.'\T, 
NSPS.  pretreatment  standards  for 
existing  sources  (PSES),  and 
pretreatment  standards  for  new  sources 
(PSNS),  under  Sections  301,  304,  306.  307, 
and  301  of  the  Clean  Water  Act. 

Thi'se  final  regulations  apply  to 
processes  used  in  the  steam  electric 
power  generating  industry.  This  industry 
is  composed  of  facilities  that  are 
engaged  in  the  generation  of  electricity 
for  distribution  and  sale,  and  use  either 
fossil-type  fuel  (coal,  oil,  or  gas)  or 
nuclear  fuel  in  conjunction  with  a 
thermal  cycle  that  has  a  steam/water 
thermodynamic  medium.  Together  these 
processes  make  up  the  steam  electric 
category  (Standard  Industrial 
Classification  (SIC)  Major  Group  4900), 
and  relate  specifically  to  both  the 
Electric  Services  (SiC  4911)  and  the 
Electric  and  Other  Services  Combined 
(SIC  4931)  subgroups. 

There  are  approxim.ately  850  steam 
electric  power  plants  in  the  United 
States  representing  a  total  of  over  450 
gigowatts  (GW)  A  more  detailed 
discussion  of  the  industry  is  presented 
m  the  preamble  to  the  proposed 
regulation  of  October  14,  1980  (45  FR 
68330) 

EP,^■s  1973  to  1976  rulemaking  efforts 
emphasized  the  achievement  of  best 
practicable  control  technology  currently 
available  (BPT)  by  July  1. 1977,  In 
general,  BPT  represents  the  average  of 
the  best  existing  performances  of  well- 
known  technologies  for  control  of 
traditional  (i,e..  "classical")  pollutants 

In  contrast,  this  round  of  rulemaking 
aims  for  the  achievement  by  July  1.  1984. 
of  the  best  available  technology 
economically  achievable  (BAT)  that  will 
result  in  reasonable  further  progress 
toward  the  national  goal  of  eliminating 
the  discharge  of  all  pollutants.  At  a 
minimum  BAT  represents  the  best 
economically  achievable  performance  in 
any  industrial  category  or  subcategory. 
Moreover,  as  a  result  of  the  Clean  Water 


UMI 
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Act  of  1977.  the  emphasis  of  EPA's 
program  has  shifted  from  "classical" 
pollutants  to  the  control  of  a  lengthy  list 
of  toxic  pollutants. 

Previously  promulgated  BAT,  NSPS, 
PSES,  and  PSNS  are  amended  by  these 
final  regulations.  The  regulations 
promulgated  today  establish  new  and 
revised  limitations,  standards,  and 
prohibitions  to  control  the  126  toxic 
pollutants,  iron,  total  residual  chlorine 
(total  residual  oxidants),  free  available 
chlorine,  total  suspended  solids,  oil  and 
grease,  and  pH.  In  addition,  the  BPT 
limitations  are  amended  to  allow 
concentration  based  limitations  to  be 
included  in  permits.  The  coverage  of 
today's  rulemaking  is  for  the  following 
types  of  waste  streams: 

(1)  Once  through  cooling  water 

(2)  Cooling  tower  blowdown 

(3)  Fly  ash  transport  water 

(4)  Bottom  ash  transport  water 

(5)  Chemical  metal  cleaning  wastes 

(6)  Low  volume  wastes 

(7)  Coal  pile  runoff 

EPA  is  reserving  effluent  limitations 
for  four  types  of  wastewaters  for  future 
rulemaking.  These  four  waste  streams 
are: 

(1)  Non-chemical  metal  cleaning  wastes 

(2)  Flue  gas  desulfurization  waters 

(3)  Runoff  from  materials  storage  and 
construction  areas  (other  than  coal 
storage) 

(4)  Thermal  discharges. 
Additionally,  all  best  conventional 

technology  (BCT)  limitations  will  be 
reproposed  for  the  reasons  described  in 
Sections  III  and  V. 

III.  Summary  of  Legal  Background 

The  Federal  Water  Pollution  Control 
Act  Amendments  of  1972  established  a 
comprehensive  program  to  "restore  and 
maintain  the  chemical,  physical  and 
biological  intergrity  of  the  Nation's 
waters"  (Sei  'ion  101(a]).  To  implement 
the  Act.  EV-A  v\.is  to  issue  effluent 
standards,  prulreatment  standards,  and 
new  source  performance  standards  for 
industrial  dischargers. 

The  Art  included  a  ti.Tietable  for 
issuing  these  standards.  However,  EP.^ 
was  unable  to  meet  many  of  the 
deadlines  and,  as  a  result,  in  1976,  it  was 
sued  by  several  environmental  groups. 
In  settling  this  lawsuit,  EPA  and  the 
plaintiffs  executed  a  court-approved 
"Settlement  Agreement."  This 
Agreement  required  EPA  to  develop  a 
program  and  adhere  to  a  schedule  in 
promulgating  effluent  limitations 
guidelines,  pretreatment  standards,  and 
new  source  performance  standards  for 
65  "priority"  pollutants  and  classes  of 
pollutants  for  21  major  industries.  See 
Natural  Resources  Defense  Council  Inc. 


v.  Train.  8  ERC  2120  (D.D.C.  1976). 
modified,  12  ERC  1833  (D.D.C.  1979). 

Many  of  the  basic  elements  of  this 
Settlement  Agreement  program  were 
incorporated  into  the  Clean  Water  Act 
of  1977  ("the  Act").  Like  the  Settlement 
Agreement,  the  Act  stressed  control  of 
the  "priority"  pollutants.  In  addition,  to 
strengthen  the  toxic  control  program. 
section  304(e)  of  the  Act  authorizes  the 
Administrator  to  prescribe  "best 
management  practices"  (BMP)  to 
prevent  the  release  of  toxic  and 
hazardous  pollutants  from  plant  site 
runoff,  spillage  or  leaks,  sludge  or  waste 
disposal,  and  dramage  from  raw- 
material  storage  associated  with,  or 
ancillary  to,  the  manufacturing  or 
treatment  process. 

Under  the  Act,  the  EPA  program  is  to 
set  a  number  of  different  kinds  of 
effluent  limitations.  These  are  discussed 
in  detail  in  the  preamble  to  the  1980 
proposal  and  the  technical  development 
document  supporting  these  regulations. 
The  following  is  a  brief  summary: 

1.  Best  Practicable  Control 
Technology  Currently  A  vailablc  (BPT). 
BPT  Limitations  generally  are  based  on 
the  average  of  the  best  existing 
performance  at  plants  of  various  sizes, 
ages,  and  unit  processes  within  the 
industry  or  subcategory.  In  establishing 
BPT  limitations,  EPA  considers  the  total 
cost  of  applying  the  technology  in 
relation  to  the  effluent  reduction 
derived,  the  age  of  equipment  and 
facilities  involved,  the  process 
employed,  the  engineering  aspects  of  the 
control  technologies,  process  changes 
and  non-waler-quality  environmental 
impacts  (including  energy  requirements). 
The  total  co.'^t  of  applying  the  technology 
is  balanced  against  the  effluent 
reduction. 

2.  Best  Available  Technology 
Economically  Achievable  (BAT).  BAT 
limitations,  in  general,  represent  the  best 
existing  performance  in  the  industrial 
subcategory  or  category.  The  Act 
establishes  BAT  as  the  principal 
national  means  of  controlling  the  direct 
discharge  of  toxic  and  nonconventional 
pollutants  tn  nd\igable  wati.is.  In 
arriving  at  BAT.  the  Agency  considers 
the  age  of  the  equipment  and  facilities 
involved,  the  process  employed,  the 
engineering  aspects  of  the  control 
technologies,  process  changes,  the  cost 
of  achieving  such  effluent  reduction,  and 
non-water  quality  environmental 
impacts.  The  Administrator  retains 
considerable  discretion  in  assigning  the 
weight  to  be  accorded  these  factors. 

3.  Best  Conventional  Pollutant  Control 
Technology  (BCT).  The  1977 
Amendments  added  section  301(b)(2j)(E) 
to  the  Act  establishing  "best 
conventional  pollutant  control 


technology"  (BCT)  for  discharges  of 
conventional  pollutants  from  existing 
industrial  point  sources.  Conventional 
pollutants  are  those  defined  in  section 
304(a)(4)  (biochemical  oxygen 
demanding  pollutants  (e.g..  B0D5),  total 
suspended  solids  (TSS),  fecal  coliform 
and  pH)  and  any  additional  pollutants 
defined  by  the  Administrator  as 
"conventional,"  i.e.,  oil  and  grease.  See 
44  PR  44501;  July  30.1979. 

BCT  is  not  an  additional  limitation  but 
replaces  BAT  for  the  control  of 
conventional  pollutants.  In  addition  to 
other  factors  specified  in  section 
304(b)(4)(B).  the  Act  requires  that  BCT 
limitations  be  assessed  in  light  of  a  two 
part  "cost-reasonableness"  test. 
American  Paper  Institute  v.  EP.^.  660 
F.2d  954  (4th  Cir.  1981).  The  first  test 
compares  the  cost  for  pnvate  industry  to 
reduce  its  conventional  pollutants  with 
the  cost  to  publicly  owned  treatment 
works  (POTW's)  for  similar  levels  of 
reduction  in  their  discharge  of  these 
pollutants.  The  second  test  examines  the 
cost-effectiveness  of  additional 
industrial  treatment  beyond  BPT.  EPA 
must  find  that  limitations  are 
"reasonable"  under  both  tests  before 
establishing  them  as  BCT.  In  no  case 
may  BCT  be  less  stringent  than  BPT. 
EPA  published  its  methodology  for 
carrying  out  the  BCT  analvsis  on  August 
29,  1979  (44  FR  50732).  In  the  case 
mentioned  above,  the  Court  of  Appeals 
ordered  EP.\  to  correct  data  errors 
underlying  EPAs  calculation  of  the  first 
test,  and  to  apply  the  second  cost  test. 
(EPA  had  argued  that  a  second  cost  test 
was  not  required).  On  October  29. 1982 
the  Agency  proposed  a  revised  BCT 
methodology.  See  47  FR  49176.  As 
discussed  later,  we  are  deferring 
promulgation  of  BCT  limitations  so  that 
we  can  apply  the  revised  methodology 
to  the  technologies  available  for  control 
of  conventional  pollutants  in  this 
industry.  However,  comments  on  the 
BCT  methodology  must  be  submitted 
during  the  comment  period  for  the 
October  29. 1982  BCT  proposal. 

4.  New  Source  Performance  Standards 
(XSPS).  NSPS  are  based  on  the  best 
available  demonstrated  technology. 
New  plants  have  the  opportunity  to 
install  the  best  and  most  efficient 
production  processes  and  wastewater 
treatment  technologies. 

5.  Pretreatment  Standards  for  Existing 
Sources  (PSES).  PSES  are  designed  to 
control  the  discharge  of  pollutants  that 
pass  through,  interfere  with,  or  are 
otherwise  incompatible  with  the 
operation  of  a  publicly  owned  treatment 
works  (POTW).  They  must  be  achieved 
within  three  years  of  promulgation.  The 
Clean  Water  Act  of  1977  requires 
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pretreatment  for  pollutants  that  pass 
through  the  POTWs  in  amounts  that 
would  violate  direct  discharger  effluent 
limitations  or  interfere  with  the  POTW's 
treatment  process  or  chosen  sludge 
disposal  method.  The  legislative  history 
of  the  Act  indicates  that  pretreatment 
standards  are  to  be  technolocy-based, 
analogous  to  the  best  availaljie 
technology.  EPA  has  generally 
determined  that  there  is  pass  through  of 
pollutants  if  the  percent  of  pnllutdnts 
removed  by  a  well-operated  FOTVV 
achieving  secondary  treatment  is  less 
than  the  percent  removed  by  the  BAT 
model  treatment  system.  The  general 
pretreatment  regulations,  which  served 
as  the  framework  for  the  categorical 
p'^etreatment  regulations,  are  found  at  40 
CFR  Pd.r'  403  (4,3  FR  27736.  June  26,  1978; 
46  FR  9462  Inuary  23, 1981). 

6.  Pretrectmen:  Standards  hr  Sew 
Sources  (PSXS).  Like  PSES,  PSN'S  are  to 
control  the  discharge  of  pollutants  to 
POTWs  which  pass  through,  interfere 
with,  or  are  otherwise  incom.pat.ble  with 
the  operation  of  the  POTVV,  PS.N'S  are  to 
be  issued  at  the  same  time  as  N'SPS. 
New  indirect  dischargers,  like  new 
direct  dischargers,  have  the  opportunity 
to  incorporate  the  best  available 
demonstrated  technologies.  The  Agency 
considers  the  same  factors  in 
promulgating  PS.N'S  as  it  con.SiCers  in 
promulgating  PSES. 

IV.  Prior  Regulations  and  Methodology 
and  Data  Gathering  Efforts 

A.  Prior  Steam  Electric  Reg'.lations. 
EPA  promulgated  BPT,  BAT^NSPS,  and 
PSN'S  for  the  steam  electric  point  source 
category  on  October  8.  19"4  (39  FR 
36186,  as  amended  at  40  FR  "095, 
February  19,  1975;  40  FR  23987.  [une  4. 
1975)  (the  "1974  regulations").  The  1974 
regulations  covered  two  basic  kinds  of 
pollution  from  power  plantsi  (1)  Thermal 
pollution  (discharges  of  heat]  and  (2) 
che.micdl  pollution  (e.g..  discharges  of 
chlorine,  phosphorous.  PCBs,  suspended 
solids),  Chem.ical  lim.itations  were 
written  for  the  followmg  waste  streams; 
once-through  cooling  water,  cooling 
tower  blowdown.  bottom  ash  transport 
water,  fly  ash  transport  water,  boiler 
blowdown,  metal  cleaning  wastes,  low 
volume  wastes,  and  m.aterial  storage 
and  construction  runoff  (including  coal 
pile  runoff). 

On  luly  16.  1976.  the  US.  Court  of 
Appeals  for  the  Fourth  Circuit  remanded 
the  following  provisions  of  the  1974 
regulations:  (1)  The  therm.al  limitations, 

(2)  the  N'SPS  for  fly  ash  transport  water, 

(3)  the  rainfall  runoff  limitations  for 
material  storage  and  construction  site 
runoff,  and  (4)  the  BPT  variance  clause. 
All  other  provisions  of  the  regulations 
were  upheld.  Appalachian  Power  v. 


Train.  545  F  2d  1351  (4th  Cir.  1976).  EPA 
repromulgated  the  coal  pile  runoff 
regulations  in  1980.  45  FR  37432  (June  3, 
1980).  See  Section  XII  concerning  the 
BPT  variance  clause], 

EPA  promulgated  pretreatment 
standards  for  existing  sources  (PSES)  on 
March  23,  1977  (42  FR  15695)  in  partial 
response  to  the  Settlement  Agreement. 
The  PSES  covered  copper  present  in 
metal  cleaning  wastes,  PCBs,  and  oil 
and  grease. 

Revised  BAT,  NSPS,  PSES  and  PSNS, 
and  new  BCT  regulations  were  proposed 
on  October  14. 1980.  (45  FR  68328)  (the 
"1980  proposal").  At  the  same  time,  the 
Agency  proposed  to  change  the 
subcategorization  scheme,  style  and 
format  for  all  of  the  existing  regulations 
including  the  applicable  BPT  effluent 
limitations.  (See  Section  V  of  this 
preamble).  Thus,  the  final  regulations 
appearing  today  contain  both  the  1974 
and  1977  limitations  that  EPA  did  not 
change  and  the  revised  limitations  that 
are  the  subject  of  this  rulemaking.  The 
new  format,  however,  does  not  affect 
the  previously  promulgated  limitations 
that  are  not  amended.  Consequently, 
they  are  not  subject  to  judicial  review. 

B.  Methodology  and  Data  Gathering 
Efforts.  The  methodology  and  data 
"gathering  efforts  used  in  developing  the 
proposed  regulations  were  discussed  in 
the  preamble  to  the  1980  proposal.  In 
summary,  before  proposal,  the  Agency 
conducted  a  data  collection  program  at 
36  steam  electric  power  plants.  This 
program  stressed  the  acquisition  of  data 
on  the  presence  and  treatability  of  the 
toxic  pollutants.  Analytical  methods  are 
discussed  in  Sampling  and  Analysis 
Procedures  for  Screening  of  Industrial 
Effluents  for  Priority  Pollutants  (U.S. 
EPA,  April  1977).  Based  on  the  results  of 
that  program,  EPA  identified  several 
distinct  treatment  technologies, 
including  both  end-of-pipe  and  in-plant 
technologies,  that  are  or  can  be  used  to 
treat  steam  electric  wastewaters. 

For  each  of  these  technologies,  the 
Agency  (i)  compiled  and  analyzed 
historical  and  newly-generated  data  on 
effluent  quality,  (ii)  identified  its 
reliability  and  constraints,  (iii) 
considered  the  non-water  quality 
impacts  (including  impacts  on  air 
quality,  solid  waste  generation  and 
energy  requirements),  and  (iv)  estimated 
the  costs  and  economic  impacts  of 
applying  it  industrywide  Costs  and 
economic  impacts  of  the  technology 
options  considered  are  discussed  in 
detail  in  Economic  Analysis  of  Final 
Effluent  Limitations  Guidelines.  New 
Source  Performance  Standards  and 
Pretreatment  Standards  for  the  Steam 
Electric  Power  Generating  Point  Source 


Category.  A  more  complete  description 
of  the  Agency's  study  methodology,  data 
gathering  efforts  and  analytical 
procedures  supporting  the  regulation 
can  be  found  in  the  Development 
Document  for  Final  Effluent  Limitations 
Guidelines.  Xew  Source  Performance 
Standards,  and  Pretreatment  Standards 
for  the  Steam  Electric  Point  Source 
Category.  (EPA  440/1-82/029). 

After  proposal,  EPA  conducted  a 
telephone  survey  on  dechlorination  and 
gathered  data  on  the  treatment  costs  of 
gas-side  washes.  EPA  also  gathered 
more  data  to  verify  the  costs  of 
controlling  chlorine;  these  data  are 
reflected  in  a  draft  report  prepared  for 
EPA  titled  Costs  of  Chlorine  Discharge 
Control  Options  for  Once  Through 
d'oling  Syste.ms  at  Steam  Electric 
Power-plants  dated  October  2, 1981,  and 
the  final  Development  Document.  As  the 
new  information  was  collected  to 
respond  to  comments  and  to  confirm,  the 
accuracy  of  earlier  analyses,  EPA  did 
rot  take  public  comm.ent  on  it.  In 
addition,  to  confirm  its  analysis  of  the    - 
cost  for  new  source  fly  ash  disposal, 
EPA  examined  two  reports.  The  first 
report  is  titled  Coal  Ash  Disposal 
Manual.  Electric  Power  Research 
Institute,  Report  «C52049,  1981.  The 
second  report  is  titled  Economics  of  Ash 
Disposal  at  Coal-Fired  Power  Plants, 
EPA  and  TVA,  Report  =^EPA  600/7-81- 
170,  1981. 

V.  Summary  of  Final  Regulations  and 
Changes  From  Proposal 

.4.  Subcategorization 

The  1974  regulations  treated  the  steam 
electric  industry  as  three  subcategories: 
(1)  Generating  units;  (2)  small  units;  and 
(3)  old  units.  'This  subcategorization 
sche.me  was  based  on  considerations 
that  related  to  thermal  discharges.  As 
discussed  in  the  preamble  to  the  1980 
proposal,  the  subcategorization  scheme 
was  changed  to  treat  the  entire  industry 
as  a  single  subcategory,  with  separate 
limitations  for  each  type  of  waste 
stream,  This  was  done  berausn  the 
Agency  determined  that:  (1)  Since  the 
1974  subcategorization  scheme  was 
based  primarily  upon  thermal 
considerations,  it  was  inappropriate  to 
retain  that  scheme  as  no  thermal 
limitations  are  being  adopted  at  this 
time:  and  (2)  the  basic  differences  within 
and  between  plants  can  be 
accommodated  by  addressing  individual 
ijr  pes  of  waste  streams  within  a  single 
subcategory.  A  complete  description 
and  rationale  for  the  new 
subcategorization  scheme  is  presented 
in  the  Technical  Development 
Document.  No  comments  were  received 
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opposing  the  changes;  therefore,  the 
final  subcategorization  scheme  is  the 
same  as  proposed. 

B.  Summary  of  Final  Regulations  and 
Changes  From  Proposal 

This  section  first  discusses 
requirements  or  issues  pertaining  to  all 
wastestreams.  Each  regulated 
wastestream  is  then  discussed  in  the 
following  order:  Once-through  cooling 
water,  cooling  tower  blowdown,  fly  ash 
transport  water,  bottom  ash  transport 
wafer,  low  volume  wastes,  metal 
cleaning  wastes,  and  coal  pile  runoff. 
For  each  wastestream,  a  brief 
background  is  presented  along  with  a 
discussion  of  the  existing,  proposed,  and 
final  limitations  and  an  explanation  of 
the  changes  from  proposal.  The 
discussion  covers  those  previously 
promulgated  limitations  which  are 
retained  and  the  revisions  being 
promulgated  today. 

1.  All  Wastewater  Streams,  (a)  Best 
Conventional  Technology  (BCT).  EPA 
proposed  BCT  limitations  for  TSS  and 
oil  and  grease  based  on  the  "cost- 
reasonableness"  test  that  was  rejected 
in  part  in  the  American  Paper  Institute 
v.  EPA  case  mentioned  previously. 
Therefore,  before  promulgating  BCT 
iimitdtions.  EPA  must  repropose  them 
based  on  the  revised  BCT  methodology 
proposed  on  October  29, 1982.  See  47  FR 
49176,  In  the  interim,  EPA  is  reserving 
BCT  for  the  entire  steam  electric  pov\  cr 
industry.  The  Agency  is  also 
withdrawing  the  B.'\T  limitations  now  in 
the  Code  of  Federal  Regulations  for  TSS 
and  nil  and  grease  since  these  pollutants 
are  now  regulated  under  BCT.  not  BAT. 

(b)  Polych'oriiiated Biphenyl 
Cinvpounds  (PCDs).  The  discharge  of 
PCBs  in  any  type  of  wastewaters  from 
th:s  industry  is  prohibited.  This 
limitation  was  promulgated  in  1974  and 
19-7  for  BAT,  NSPS,  and  PSES  and  EPA 
did  nut  propose  any  changes  in  1980 
with  the  exception  of  adding  PCS 
coverage  for  PSN'S. 

(c)  Commingling  of  Waste  Streams. 
Where  two  or  more  different  types  of 
w.iste  streams  are  combined  for 
treatment  or  discharge,  the  total 
allowable  discharge  quantity  of  each 
pollutant  may  not  exceed  the  sum  of  the 
allowable  amounts  for  each  individual 
type  of  wastewater.  This  requirement 
was  piomulgated  in  1974  and  EPA  did 
not  propose  any  changes  in  1980. 

(d)  Alass  Limitations  and 
Concentration  Limitations.  The  existing 
and  proposed  regulations  specified  that 
permits  were  to  be  based  on  mass 
limitations  to  be  calculated  by 
niiutiplying  flow  by  concentration.  The 
final  rule  allows  the  permitting  authority 
to  establish  either  concentration  or  mass 


limits  for  any  effluent  limitation  or 
standard,  based  on  the  concentrations 
specified  in  the  regulations.  See  Section 
IX  of  the  preamble,  "Response  to  Major 
Comments  on  the  Proposed  Regulation." 

(e)  Pretreatment  Standards  for 
Existing  Sources  (PSES).  EPA  is 
withdrawing  the  1977  PSES  requirement 
from  oil  and  grease  for  all  waste 
streams,  as  proposed  in  1980.  There  was 
no  PSS  for  oil  and  grease.  The  1977  PSES 
limited  oil  and  grease  based  upon  a 
maximum  concentration  of  IOC  mg/1. 
The  Agency  has  determined  that,  for 
this  industry,  this  level  is  no  longer 
appropriate  because  oil  and  grease 
levels  in  raw  waste  streams  are  most 
typically  less  than  100  mg/1.  No  lower 
level  of  control  for  oil  and  grease  is 
being  established  for  PSES  because  the 
Agency  found  that  oil  and  grease  at 
levels  less  than  100  mg/1  does  not 
interfere  with  or  pass  through  POTWs. 

2.  Once-Through  Cooling  Water  (a) 
Background.  In  plants  using  once- 
through  cooling  systems,  heated  water 
passes  through  condensers  before  being 
discharged  into  the  receiving  water.  The 
thermal  efficiency  of  the  steam  cycle 
can  be  greatly  reduced  if  biological 
growth  (biofouling)  occurs  in  the 
condenser.  This  is  not  a  problem  at  all 
plants:  however,  71  percent  of  the  once- 
through  cooling  water  generating 
capacity  uses  chlorine  to  control 
biofouling.  Plants  using  chlorine  have 
the  potential  to  discharge  total  residual 
chlorine  (TRC)  and  chlorinated 
co.mpounds  to  receiving  waters. 

The  two  primary  treatment  options 
employed  to  reduce  TRC  discharges  are 
"chlorine  minimization"  and 
dechlorination.  Chlorine  minimization, 
in  essence,  is  a  program  designed  to 
assure  the  most  efficient  use  of  chlorine 
to  reduce  the  amount  of  TRC 
discharged.  In  such  a  program,  plant 
personnel  conduct  certain  tests  to 
determine  the  minimum  amount  of 
chlorine  necessary  to  control  biofouling. 
Chlorination  practices  can  then  be 
adjusted  in  accordance  with  the  test 
results.  Continued  monitoring  and 
inspection  of  the  condensers  on  a 
periodic  basis  is  conducted  to  assure 
minimum  chlorine  use  and  proper 
operation. 

Many  power  plant.^  that  undertake 
some  form  of  chlorine  minimization 
program  find  that  they  do  not  need  to 
use  additional  chlorine  lemcval 
technologies  such  as  dechlorination. 
Their  current  chlorine  usage  can  be 
reduced  sufficiently  to  comply  with 
effluent  limitations  without  other 
methods  or  technologies  for  chlorine 
removal. 

Dechlorination,  the  second  technology 
option,  entails  the  use  of  chemical 


treatment  devices  that  remove  a 
significant  amount  of  TRC  from  the 
cooling  water  before  it  is  discharged 
from  the  plant.  Most  of  the 
dechlorination  processes  use  sulfur 
dioxide  or  sodium  thiosulfate  to 
accomplish  TRC  reduction. 

The  1974  BPT.  BAT,  and  .N'SPS  limited 
free  available  chlorine  (FAC)  with  mass 
limitations  based  upon  0.2  mg/1  daily 
average  concentration  and  0.5  mg/1 
daily  maximum  concentration.  .Neither 
FAC  nor  TRC  could  be  discharged  from 
any  single  unit  for  more  than  two  hours 
per  day  and  multi-unit  chlorination  was 
prohibited.  There  was  an  exception  from 
the  latter  requirements  if  the  utility 
could  demonstrate  to  the  permitting 
authority  that  the  units  in  a  particular 
location  could  not  operate  at  or  below 
tills  level  of  chlorination, 

(b)  Final  Limitations.  BA  T  and  SSPS. 
EPA  is  promulgating  a  daily  maximum 
Ii.^iitation  for  total  residual  chlorine 
(TRC)  (also  called  total  residual 
oxidants  (TROD  based  upon  a 
concentration  of  0.20  mg/1.  applied  at 
the  final  discharge  point  to  the  receiving 
body  of  water.  Each  individual 
generating  unit  is  not  allowed  to 
discharge  chlorine  for  more  than  two 
hours  per  day,  unless  the  discharger 
demonstrates  to  the  permitting  authority 
that  a  longer  duration  discharge  is 
required  for  macroinvertebrate  control. 
Simultaneous  multi-unit  chlorination  or 
more  than  one  generating  unit  is 
allowed. 

The  above  limitation  does  not  apply 
to  plants  with  a  total  rated  generating 
capacity  of  less  than  25  megawatts.  EPA 
is  establishing  BAT  and  NSPS  equal  to 
BPT  for  those  plants. 

PSES  and  PSA'S.  There  are  no 
categorical  pretreatment  standards  for 
once  through  boiling  water  for  PSES  and 
PSNS,  with  the  exception  of  the  PCS 
prohibition.  The  PSES  for  oil  and  grease 
is  withdrawn. 

(c)  Changes  From  Proposal  and 
Rationale,  (i)  BAT  and  NSPS.  For  BAT 
and  NSPS,  EPA  proposed  to  prohibit  the 
discharge  of  total  residual  chlorine 
(TRC)  unless  facilities  could  demonsrate 
a  need  for  chlorine  to  control  condenser 
biofouling.  Where  such  demonstrations 
were  made,  EPA  proposed  to  limit  the 
discharge  to  the  minimum  amount  of 
TRC  necessary  to  control  biofouling,  as 
determined  by  a  chlorine  minimization 

.program.  However,  a  maximum  TRC 
limitation  based  upon  a  concenation  of 
,0.14  mg/1  at  the  point  of  discharge  would 
"have  been  established  to  be  achieved 
either  through  chlorine  minimization  or 
dechlorination.  In  addition.  EPA 
proposed  to  prohibit  the  discharge  of 
TRC  for  more  than  two  hours  a  day 
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unless  the  plant  could  show  that 
chiorination  for  a  longer  period  was 
necessary  for  crustacean  control. 
Finally,  the  existing  prohibition  (1974) 
on  simultaneous  dechiorination  of 
generating  units  would  have  been 
withdrawn. 

Commenters  raised  a  variety  of 
issues,  leading  EPA  to  change  the 
proposal  substantially  with  respect  to 
the  TRC  limitation,  the  two  hour  a  day 
discharge  requirement,  and  other 
requirements.  These  comments  and  the 
changes  are  discussed  below. 

Chlorine  Limitation.  Commenters 
stated  that  EPA  has  no  authority  to 
prohibit  the  use  of  chlorine  or  to  require 
dischargers  to  conduct  a  chlorine 
minimization  program.  They  also  stated 
that  the  0.14  mg/1  maximum  TRC 
limitation  was  not  achievable  by  all 
sources.  Some  comments  indicated  a 
maximum  0.2  mg/1  TRC  concentration 
would  be  achievable:  other  comments 
said  that  BAT  should  equal  BPT. 

Under  the  proposed  regulations  all 
plants  would  have  been  required  to 
reduce  chlorine  discharges  to  the 
maximum  extent  feasible.  However,  in 
reviewing  the  comments,  the  Agency 
concluded  that  the  proposed  approach 
deprived  power  plants  of  any  flexibility 
in  controlling  chlorine  discharges. 
Because  it  is  the  Agency's  intent  in  the 
development  of  effluent  limitations 
guidelines  not  to  require  reliance  on 
only  one  technology  where  it  can  be 
reasonably  avoided,  the  requirement 
that  all  plants  institute  chlorine 
minimization  programs  was  deleted  in 
the  final  regulation  to  provide  more 
flexible  alternatives  to  control  chlorine 
discharges. 

In  assessing  alternative  approaches, 
the  Agency  initially  considered  requiring 
the  maximum  0.14  mg/1  TRC  level  but 
without  requiring  a  mandatory  chlorine 
minimization  program.  Based  on  the 
public  comments,  however,  it  appeared 
that  the  0.14  mg/1  limit  would  discourage 
use  of  chlorine  minimization  in  favor  of 
dechlorination.  Industry  commenters 
explained  that  many  plants  would  still 
have  to  dechlorinate  to  meet  the 
proposed  limit  even  if  they  first 
minimized  chlorine  usage.  If  that  were 
the  case,  it  was  stated  the  plants  would 
rely  on  dechlorination  exclusively  to 
achieve  the  limits  and  not  devote 
resources  to  a  chlorine  minimization 
program.  However,  if  the  final  effluent 
limitations  were  based  on  0.2  mg/1.  the 
commenters  generally  believed  that 
most  plants  could  achieve  the  limit 
solely  by  chlorine  minimization. 

The  Agency  is  establishing  a  0.20  mg/1 
based  limit  because  we  think  it  is  better, 
in  the  circumstances  presented  here,  to 
establish  a  limitation  that  generally  can 


be  met  without  chemical  treatment 

rather  than  one  which  entails  both  the 
addition  of  chlorine  and  its  subsequent 
removal  by  the  addition  of  other 
chemicals  used  to  dechlorinate. 
Consequently,  the  Agency  concluded 
that  a  mass  limitation  based  on  0.20 
mg/1  TRC  concentration  would  allow 
plants  flexibility  while  encouraging 
reliance  on  the  preferable  technology 
option — chlorine  minimization. 

We  rejected  the  suggestion  to 
promulgate  BAT  and  NSPS  to  equal 
BPT.  As  described  in  Sections  VI  and  IX 
and  in  the  Development  Document,  the 
use  of  chlorine  minimization  and/or 
dechlorination  is  technically  and 
economically  achievable.  Compliance 
with  the  final  regulations  will  remove 
13.5  million  poimds  of  chlorine  annually, 
beginning  in  1985.  Further,  the  new 
limitations  will  control  total  residual 
chlorine  in  this  wastestream,  as 
discussed  in  Section  IX,  TRC  is  a  better 
measure  of  chlorine  toxicity  than  free 
available  chlorine  (FAC).  In  view  of  all 
these  factors  and  the  absence  of  any 
significant  economic  impact,  we  have 
concluded  that  more  stringent 
regulations  are  warranted  under  the  Act. 

Two  Hour  Chlorine  Discharge  Limit. 
The  final  rule  also  differs  from  the 
proposed  rule  on  the  two  hour  chlorine 
discharge  limit.  The  Agency  proposed  to 
limit  the  discharge  of  chlorine  to  two 
hours  per  day  per  plant.  We  also 
proposed  to  relax  the  prohibition  in  the 
1974  regulations  on  simultaneous 
chiorination  of  generating  units  because 
of  our  concern  that  some  plants  would 
not  be  able  to  adequately  control 
biological  growth  on  the  condensers 
when  limited  to  chlorine  discharges  to 
two  hours  per  day  for  the  entire  facility. 

The  final  regulations  limit  the  duration 
of  chlorine  discharge  to  two  hours  per 
generating  unit.  For  example,  a  plant 
with  four  units  is  allowed  to  discharge 
chlorine  for  a  maximum  of  eight  hours 
per  day.  This  change  is  consistent  with 
the  BPT  requirement  and  was  made  in 
response  to  comments  that  the  proposed 
change  would  have  disrupted  the 
established  chiorination  operating 
procedures  required  by  BPT  and  that 
significant  expediture  of  resources 
would  have  been  required  to  comply 
with  the  proposed  B.^T  requirement. 
Many  plants  installed  chiorination 
systems  capable  of  chlorinating  only 
one  unit  at  a  time  to  comply  with  the 
19''4  BPT  chlorine  requirements.  The 
proposed  new  BAT  may  have  required 
those  plants  with  single  discharge  points 
serving  multiple  units  to  significantly 
enlarge  their  existing  chiorination 
facilities.  The  Agency  believes  there  are 
no  compelling  reasons  to  require  this 


change  for  BAT  or  to  set  different  limits 
for  new  sources. 

Comments  on  the  1980  proposal 
supported  the  proposal  to  allow 
simultaneous  chiorination.  While  we 
have  deleted  the  proposed  prohibition 
on  the  discharge  of  chlorine  for  more 
than  two  hours  a  day  per  plant,  we  have 
also  decided  to  retain  the  proposal  to 
allow  simultaneous  chiorination.  The 
option  to  chlorinate  generating  units 
simultaneously  will  provide  more 
operational  flexibility  to  the  discharger 
while  maintaining  the  more  stringent 
control  of  chlorine  discharge  with  TRC 
limitations.  For  multi-unit  discharges, 
these  requirements  will  allow  for  natural 
chlorine  demand  to  reduce  chlorine 
discharge  levels. 

Crustacean  Control  EPA  proposed  to 
allow  an  exception  to  the  two  hour  a 
day  chiorination  limit  if  plants 
demonstrated  that  chiorination  for  a 
longer  period  of  time  was  necessary  for 
crustacean  control.  Because  commenters 
pointed  out  that  other 
macroinvertebrates  besides  crustaceans 
could  impede  the  operation  of  the 
cooling  tower,  EPA  is  broadening  the 
exception  to  cover  macroinvertebrates. 

(ii)  PSES/PSNS.  There  were  no 
changes  in  PSES  and  PSNS  from  the 
proposed  regulation.  No  known  facilities 
discharge  once  through  cooling  water  to 
POTWs  and  none  are  known  to  be 
planned.  These  very  high  flow  volumes 
would  be  unacceptable  for  discharge  to 
POTWs. 

3.  Cooling  Tower  Blowdown.  (a) 
Background.  In  this  type  of  waste 
stream,  the  cooling  water  is  recirculated 
several  times  before  being  discharged  to 
receiving  waters.  This  is  accomplished 
through  the  use  of  mechanical  or  natural 
draft  evaporative  cooling  towers.  These 
large  towers  use  fans  or  tower  design  to 
move  air  past  the  droplets  or  films  of 
water  to  be  cooled.  The  mechanism  for 
cooling  in  both  types  of  towers  is  water 
evaporation. 

As  in  once-through  cooling  systems, 
EPA  is  concerned  with  the  discharged  of 
chlorine  that  is  added  to  prevent 
biological  growth  in  the  condensers.  In 
addition  to  chlorine,  other  chemicals 
may  be  added  to  control  scaling, 
corrosion,  and  biofouling  of  the  tower 
itself.  The  most  common  chemicals 
added  (besides  chlorine)  are  chromium 
and  zinc.  These  chemicals  are 
discharged  in  the  cooling  tower 
blowdown.  There  are  about  300  plants 
with  recirculating  cooling  systems;  this 
repre.sents  58  percent  of  the  total 
generating  capacity  of  steam  electric 
power  plants. 

The  1974  BPT  limits  control  free 
available  chlorine  (FAC)  with  mass 
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limitations  based  upon  0.2  mg/1  daily 
average  and  0.5  mg/1  daily  maximum 
concentrations.  FAC  and  TRC 
discharges  are  limited  to  2  hours  per  day 
per  generating  unit  and  simultaneous 
multi-unit  chlorination  is  prohibited.  The 
1974  BAT  and  NSPS  contain  limitations 
equivalent  to  1974  BPT,  plus  mass 
limitations  for  zinc,  chromium,  and 
phosphorous  based  upon  concentrations 
of  1,0  mg/1,  0.2  mg/1,  and  5.0  mg/1. 
lespectively,  and  for  PCBs.  The  1974 
PSNS  contained  no  categorical 
pretreatment  standards  for  cooling 
tower  blowdovra.  The  1977  PSES  limits 
oil  and  grease  with  a  mass  limitation 
based  upon  100  mg/1  and  prohibits  the 
discharge  of  PCBs. 

The  major  technology  options  for  this 
wastestream  are  dechlorination, 
chemical  substitution,  and  chemical 
precipitation. 

(b)  Final  Limitations.  BAT  and  NSPS. 
Chlarinp.  EPA  is  promulgating  BAT  and 
NSPS  limitations  equivalent  to  the  1974 
HAT  and  NSPS  level  of  control.  These 
limitations  are  based  upon  daily  average 
and  daily  maximum  concentrations  for 
FAC  of  0.2  mg/1  and  0.5  mg/1, 
respectively. 

/Vxv/r.v.  The  discharge  of  one  huIul^^•(^ 
twenty-four  toxic  pollutants  is 
(irohibited  in  detectable  amounts  frotn 
(doling  tower  discharges  if  the 
pollutants  come  from  cooling  tower 
maintenance  chemicals.  The  discharger 
may  demonstrate  compliance  with  such 
limitalions  to  the  permitting  authority 
l)y  either  routinely  sampling  and 
.inalyzing  for  the  pollutants  in  the 
lii.scharge.  or  providing  ma.ss  balance 
calculations  to  demonstrate  that  use  of 
particular  maintenance  ( tieini(,als  will 
nt)t  result  in  detectable  amounts  of  the 
toxic  pollutants  in  the  discharge,  in 
addition.  KPA  is  promulgating  a  daily 
maximum  RAT  limitation  and  N.SHS  for 
chronuuin  .>nd  zinc  based  upon 
I  nru  eriti.itjons  of  0.2  mt;  1  and  1  0  mg  I, 
ri'^pf't;tivelv. 

The  existing  limitation  for 
phosphorous  is  deleted, 

PSES  and  PSNS.  The  final  regulations 
prohibit  or  limit  the  126  toxic  pollutants 
,is  discussed  above  for  BAT  and  NSPS, 
Oil  and  grease  PSES  are  withdrawn. 

(c)  Changes  from  Proposal  and 
Rationale.  Chlorine.  For  BAT  and  NSPS. 
F,PA  proposed  a  Umitalion  on  TRC 
ihscharges  based  upon  a  maximum 
concentration  of  0.14  mg/1  times  fluv\,  A 
chlorine  minimization  program  was  not 
required.  The  Agency  also  proposed  to 
prohibit  all  discharges  of  cooling  tower 
maintenance  chemicals  containing  any 
of  the  129  priority  polUitunts.  Since  then 
three  of  the  129  toxic  pollutants  h.ue 
been  "delisted."  They  are 
dichlorodifluoromethann. 


trichlorofluoromelhane.  and  bis- 
chloromethyl  ether.  See  46  FR  2286:  46 
FR  10723, 

Public  comments  opposed  the 
limitations  on  chlorine,  stating  that  the 
proposed  limit  was  unachievable  and 
would  not  result  in  any  environmental 
benefit.  We  do  not  agree  that  the  limit 
would  be  unachievable  or  result  in  no 
effluent  reduction  benefits;  however  wp 
did  reexamine  the  data  pertaining  to 
chlorine.  We  found  that  the  flow  of  this 
waste  stream  was  less  than  one  percent 
of  the  once  through  cooling  water  flow. 
Further,  less  than  0.5  percent  of  the  TRC 
which  would  be  removed  by  regulating 
both  cooling  tower  blowdown  and  once- 
through  cooling  wafer  is  attributable  to 
cooling  tower  blowdown.  We  therefore 
concluded  that  the  appropriate  emphasis 
on  chlorine  control  should  be  in  the 
once-through  cooling  water  waste 
stream  and  that  BAT  and  NSPS  for  this 
waste  stream  should  equal  the 
previously  promulgated  BPT.  BAT,  and 
NSPS  Limits.  This  will  result  in  a  cost 
savings  of  S25  million  in  annual  costs  in 
1985  and  similar  savings  in  future  years. 

Toxics.  For  BAT  and  NSPS.  EPA 
proposed  to  prohibit  any  discharge  of 
cooling  tower  maintenance  chemical 
containing  the  129  priority  pollutants. 
The  same  prohibition  was  proposed  for 
PSES  and  PSNS.  Since  equivalent 
pollutant  removals  are  required  for 
indirect  and  direct  dischargers,  EP.-\ 
determined  that  a  zero  discharge 
pretreatment  standard  was  the  only 
means  of  assuring  that  no  priority 
pollutant  would  pass  through  the 
POTW, 

Commenters  objected  to  the  proposed 
zero  discharge  requirement  for 
maintenance  chemicals,  raising 
concerns  about  the  regulation  ot 
maintenance  chemicals  instead  of 
priority  pollutants  pnd  the  means  of 
meas.;ring  conipliante  with  a  zero 
disc  hai^'e  limit   In  response,  we  have 
substituted  "no  detectable"  for  "zero 
discharge"  and  made  clear  that  the  limit 
applies  to  priority  pollutants  from 
mauitenance  chemicals,  and  not  the 
(h.nnicils  fhemsuKes.  KPA  presently 
considers  the  nominal  detection  limit  for 
most  of  the  toxics  to  be  10  /ig/I  (i.e.,  10 
parts  per  billion).  See.  Sampling  and 
Analysis  Procedures  for  Screening  of 
Industrial  Effluents  for  Priority 
Pollutants.  EPA,  1977. 

Another  concern  expressed  by 
commenters  was  that  EPA  did  not 
account  for  those  prohibited  toxics  that 
are  present  in  new  construction 
materials  for  cooling  towers.  For 
example,  wooden  supporting  structures 
or  othei  construction  materials  in  new 
or  rebuilt  cooling  towers  may  contain 
preservatives  which  contain  trace 


amounts  of  certain  of  the  toxic 
pollutants  These  may  leach  for  a  period 
of  time  from  contact  with  the  cooling 
water.  The  Agency  recognizes  such 
situations.  Thus,  the  prohibition  in  the 
final  rule,  as  in  the  proposed  rule,  is 
applicable  only  to  pollutants  that  are 
present  in  cooling  tower  blowdown  as  a 
result  of  cooling  tower  maintenance 
chemicals, 

Commenters  also  expressed  concern 
over  potentially  buhst,jntial  compliance 
costs  in  anaiyzmg  for  the  129  toxic 
pdllutdnls  in  their  discharges.  The 
/\gency  agrees  that  the  costs  of  routine 
compliance  monitoring  for  the  toxics 
could  be  quite  expensive,  and  that  there 
are  alternative  compliance  mechanisms. 
Therefore,  as  an  alternative  to  routine 
monitoring  by  samphng  and  analysis  of 
effluents,  the  final  rule  provides  for 
mass  balance  calculations  to 
demonstrate  compliance  with  tiie 
prohibition.  For  example,  the  discharger 
may  provide  the  certified  anaijtical 
contents  of  all  biofouling  and 
maintenance  formulations  used  and 
engineering  calculations  demonstrating 
that  any  of  the  priority  pollutants 
present  in  the  maintenance  chemicals 
would  not  be  detectable  in  the  cooling 
tower  discharge  using  appropriate 
.inalyticai  methods.  The  permit  issuing 
authority  shall  determine  the 
appropriate  approach. 

Many  commenters  also  indicated  that 
there  are  presently  no  acceptable 
substitutes  for  the  use  of  chromium  and 
zinc  based  cooling  tower  maintenance 
chemicals.  The  Agency  agrees  (hat 
adequate  substitutes  are  not  presently 
available  for  many  facilities.  This  is  due 
in  part  to  site  specific  conditions, 
including  cooling  water  intake  quality 
and  the  presence  of  construction 
materials  susceptible  to  fouling 
corrosion.  Further,  there  is  a  potential 
for  substitutes  to  be  more  toxic  than  the 
substances  they  are  meant  to  replace. 
Therefore,  the  final  BAT.  NSPS  and 
pretreatment  standards  allow  for  the 
discharge  of  chromium  and  zinc  in 
cooling  tower  blowdown.  The 
limitations  are  the  same  as  those 
adopted  in  1974  for  BAT  and  are  based 
upon  pH  adjustment,  chemical 
precipitation,  and  sedimentation  or 
filtration  to  remove  precipitated  metals 

.No  comments  were  received  on  the 
proposal  to  delete  the  phosphorous 
limitations;  therefore,  the  final  rule  is  the 
same  as  proposed. 

4.  Fly  Ash  Transport,  (a)  Background. 
Coal  or  oil  that  is  burned  in  a  boiler 
produces  ash  that  requires  disposal.  The 
relatively  fine  and  lij^t-weight  ash  that 
is  a)mmonly  discharged  with  the  flue 
gases  and  collected  with  air  pollution 
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equipment  is  called  "fly  ash."  Fly  ash 
enters  the  water  primarily  through 
dissolution  of  reactive  compounds  on 
the  surface  of  the  fly  ash  particles.  Only 
plants  handling  fly  ash  using  partially 
recirculating  water  or  once-through 
water  systems  generate  this  type  of 
wastewater. 

The  1974  BPT  and  BAT  regulations 
covered  PCBs  and  contained  mass 
limitations  for  several  pollutants  based 
on  the  following  concentrations:  total 
suspended  solids  at  30  mg/1  daily 
average  and  100  mg/1  daily  maximum. 
oil  and  grease  at  15  mg/1  daily  average 
and  20  mg/1  daily  maximum.  The  19"4 
NSPS  required  zero  discharge  based 
upon  use  of  dry  fly  ash  transport.  (This 
standard  was  remanded  in  1976).  The 
1974  PSNS  contained  no  categorical 
pretreatment  standards  for  the  waste 
stream.  The  1977  PSES  contains  a  mass 
limit  for  oil  and  grease  based  upon  a 
maxim.um  concentration  of  100  mg/1  and 
a  prohibition  on  the  discharge  of  PCBs. 

(b)  Fip.a!  Limitations  BAT  end  PSES. 
As  discussed  below,  there  are  no  BAT 
or  PSES  limitations  for  fly  ash  transport 
water,  with  the  exception  of  the 
prohibition  on  discharges  of  PCBs.  B.VF 
limitations  for  conventional  pollutants 
are  withdrawn,  as  discussed  earlier. 

NSPS  and  PSSS.  As  discussed  below, 
the  final  regulation  prohibits  the 
discharge  of  all  pollutants  from  fly  ash 
transport  systems. 

(c)  Changes  From  Proposal  and 
Rational.  EPA  determined  at  proposal 
that  the  available  data  regarding  the 
degree  of  toxic  pollutant  reduction  to  be 
achieved  beyond  BPT  were  too  limited 
to  support  national  limitations. 
Therefore,  EPA  did  not  propose  B.-\  I 
limitations  or  PSES  for  the  priority 
pollutants.  The  Agency  considered 
requiring  a  zero  discharge  option  for 
existing  sources  but  rejected  it  because 
the  high  cost  of  retrofitting  does  not 
justify  the  additional  pollutant 
reductions  beyond  BPT  EP.-\  did  not 
receive  any  comments  that  we  should 
establish  BAT  and  revised  PSES  for  the 
priority  pollutants  found  m  th.is 
wastestream.  Therefore,  no  changes 
were  made  in  the  approach  to  BAT  and 
PSES  for  the  final  rule.  However,  the 
Agency  will  be  evaluating  the  level  of 
control  that  is  appropriate  for 
conventional  pollutants  for  BCT  as 
discussed  previously. 

For  NSPS  and  PSN'S,  the  coverage  of 
the  proposal  was  ambiguous.  The 
preamble  and  development  docu.ment 
indicated  that  EPA  was  prohibiting  all 
discharges  of  fly  ash  water  45  FR  68333. 
However,  the  proposed  regulatory 
language  only  prohibited  the  discharge 
of  copper,  nickel,  zinc,  arsenic,  and 
selenium.  It  d.d  not  cover  the  remaining 


toxic  pollutants  or  conventional 
pollutants.  Because  the  preamble 
correctly  reflected  EPA's  intent,  the  final 
rule  follows  the  preamble  and  not  the 
proposed  regulation.  There  is  no 
practical  difference  between  the  two 
approaches  since  the  fly  ash  technology 
option  identified  by  EPA  (dry  fly  ash 
transport  systems)  eliminates  any 
discharge  of  wastewater  whatsoever. 
The  absence  of  any  wastewater 
discharge  means  that  all  pollutants 
would  be  controlled,  not  just  the  five 
metals  listed  in  the  proposed  regulation. 

Comments  were  received  concerning 
the  proposed  NSPA  and  PSNS  but  EPA 
did  not  make  any  changes  as  a  result  of 
them.  The  commenters  stated  that  most 
new  sources  can  meet  the  NSPS. 
However,  they  stated  that  EPA's  cost 
estimates  did  not  support  the  conclusion 
that  the  costs  of  dry  and  wet  fly  ash 
systems  are  not  appreciably  different. 
They  also  stated  that  EPA  should 
provide  a  less  stringent  .NSPS  for  those 
plants  which  could  not  meet  the  NSPS 
because  of  solid  waste  disposal 
constraints  or  air  pollution  problems. 

We  do  not  believe  that  less  stringent 
NSPS  or  PSNS  are  warranted.  Almost 
half  of  the  existing  plants  already  use 
dry  fly  ash  systems:  we  are  unaware  of 
any  particular  technical,  air  pollution, 
disposal,  or  other  problems  they  have 
encountered,  or  any  reasons  why  all 
new  plants  cannot  install  dry  fly  ash 
systems.  No  specific  examples  or 
problems  were  given  by  the 
commenters.  Further,  as  discussed  in 
Section  V'l  of  this  preamble,  we  believe 
the  costs  for  wet  and  dry  fly  ash 
systems  are  comparable. 

We  believe  that  a  zero  discharge 
NSPS  and  PS.NS  is  practicable  and  fully 
demonstrated  for  new  sources.  Many 
existing  plants  are  achieving  zero 
discharge  and  new  plants  are  at  least  as 
capable  of  implementing  dry  fly  ash 
systems.  We  estimate  that  a  typical  size 
new  plant  operating  a  dry  fly  ash 
handling  system  will  reduce  toxic 
metals  discharges  by  approximately 
4800  pounds  per  year  beyond  the  BAT 
level  of  control.  Therefore,  we  have 
determined  that  the  nonwater  quality 
environmental  and  energy  impacts  are 
reasonable  in  view  of  the  effluent 
reduction  that  is  achieved. 

Finally,  EPA  has  changed  the 
definition  of  fly  ash  to  include 
economizer  ash  where  economizer  ash 
is  collected  with  fly  ash.  This  change 
was  not  proposed;  it  is  based  on  a 
comment  which  correctly  pointed  out 
that  steam  electric  plants  may  collect 
economizer  ash  with  either  fly  ash  or 
bottom  ash.  The  1974  definition  section. 
however,  only  included  economizer  ash 
in  the  bottom  ash  definition.  Therefore, 


we  are  changing  both  the  definition  of 
fly  ash  and  bottom  ash  to  resolve  this 
problem.  EPA  is  not  providing  the 
opportunity  for  comment  since  the 
change  was  made  in  response  to  public 
comment  and  is  necessary  to  correct  a 
prior  oversight. 

5.  Bottom  Ash  Transport  Water,  (a) 
Background.  Bottom  ash  refers  to  the 
relatively  bulky  and  heavy  ash  that 
settles  at  the  bottom  of  the  boiler 
furnace.  Approximately  70  plants 
currently  transport  their  bottom  ash 
using  a  dry  system  and  report  no 
discharge  to  the  navigable  waters. 

Many  plants  recirculate  their  bottom 
ash  transport  water  with  a  blowdown 
stream  to  control  the  buildup  of 
dissolved  solids.  A  completely 
recirculating  system  returns  all  of  the 
ash  sluice  water  to  the  ash  collecting 
hoppers  for  repeated  use  in  sluicing.  A 
recirculating  system  can  be  operated  at 
partial  recirculation,  usually  from  12.5  to 
25  times  recycle,  or  operated  with  a 
complete  recycle  of  bottom  ash  sluice 
water.  The  Agency  has  not  identified 
any  plants  with  complete  recirculation 
except  those  in  arid  areas  which  had 
land  available  to  evaporate  all  excess 
water. 

The  1974  BPT  regulations  contain 
mass  limitations  for  PCB  and  for  several 
pollutants  based  on  the  following 
concentrations:  total  suspended  solids 
of  30  mg/1  daily  average  /  100  mg/1  daily 
maximum  and  oil  and  grease  of  15  mg/1 
daily  average  /  20  mg/1  daily  maximum. 
In  addition,  the  pH  is  limited  to  within 
the  range  of  6.0  to  9.0.  The  1974  BAT 
contains  the  same  total  suspended 
solids,  oil  and  grease.  pH  and  PCB  limits 
as  BPT,  plus  a  recycle  requirement  of 
12.5  cycles  of  bottom  ash  sluice  water. 
The  1974  NSPS  contains  the  same  total 
suspended  solids,  oil  and  grease,  and  pH 
limits  as  BPT,  plus  a  recycle  requirement 
of  20  cycles  of  bottom  ash  sluice  water. 
The  1974  PSNS  do  not  contain  any 
categorical  pretreatment  standards  and 
the  1977  PSES  contains  a  mass 
limitation  for  oil  and  grease  based  upon 
a  maximum  limitation  of  100  mg/1,  and 
prohibits  the  discharge  of  PCBs, 

(b)  Final  Limitations.  B.AT.  The  final 
regulations  contain  BAT  limitations  for 
PCBs.  The  BAT  limitations  for 
conventional  pollutants  are  withdrawn. 

XSPS.  The  final  regulations  contain 
liimitations  for  total  suspended  solids,  oil 
and  grease.  PCBs,  and  pH  equal  to  the 
existing  BPT.  The  1974  recycle 
requirement  for  20  cycles  of  bottom  ash 
sluice  water  is  withdrawn. 

PSES  and  PSNS.  The  final  regulations 
contain  categorical  pretreatment 
requirements  on  PCBs  for  this 
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wastestream.  PSES  for  oil  and  grease  is 
withdrawn. 

(c)  Changes  From  Proposal  and 
Rationale.  EPA  did  not 
propose  BAT  limitations  for 
the  priority  pollutants.  Analysis  of 
available  wastewater  sampling  data  did 
not  indicate  that  a  quantifiable 
reduction  of  toxic  pollutants  would  b(.' 
achieved  by  requiring  technologies 
beyond  the  BPT  level  of  control.  These 
technologies  include  bottom  ash 
recirculation  systems  and  dry  bottom 
ash  transport  systems.  No  comments 
were  received  objecting  to  the  proposal: 
therefore,  the  final  rule  is  the  same  as 
proposed.  As  explained  before.  EPA  will 
examine  conventional  pollutant 
technology  options  in  light  of  the  revised 
BCT  cost  test. 

For  NSPS,  PSES.  and  PSNS,  no 
comments  were  received.  Therefore,  the 
proposed  and  final  regulation  are 
identical. 

Finally.  EPA  is  changing  the  definition 
nl  bottom  ash  for  the  reasons  discussed 
in  the  previous  section  on  fly  ash. 

6.  Low  Volume  Wastes,  (a) 
Background.  Low  volume  wastes 
include  boiler  blowdown,  wet  air 
scrubber  pollution  control  systems,  ion 
exchange  water  treatment  system 
(iis(  barges,  water  treatment  evaporatinn 
blowdown.  laboratory  and  sampling 
waste  streams,  floor  drains,  cooling 
tower  basin  cleaning  wastes,  and 
discharges  from  house  service  water 
systems. 

The  existing  BPT,  BAT,  and  NSPS 
regulation  establishes  mass  limitations 
for  conventional  puHutants:  (1)  Total 
suspended  solids  based  upon  30  mg/l 
daily  average  and  100  mg,/l  daily 
maximum  concentrations;  (2)  oi!  and 
grease  based  upon  15  mg/l  daily  average 
.ind  20  mg/l  daily  m.iximum 
concentrations;  and  (3j  pH  between  6 
and  9.  I'here  are  no  exisling  categorical 
pretreatment  standards.  \Mth  the 
exception  of  PCBs  and  oil  and  grease  for 
PSES. 

(b)  Final  Limits.  EPA  did  not  propose 
new  or  revised  limitations  for  this  waste 
stream  with  the  exception  ot 
substituting  BCT  for  the  control  of 
conventional  pollutants  insiead  of  BAT 
■ind  withdrawing  the  PSES  (or  oil  anil 
grease.  BCT  limitations  are  now 
reserved.  However,  EPA  changed  the 
definition  of  low  volume  waste  to 
include  boiler  blowdown  .ip.d  is 
withdrawing  the  separate  regulalions  for 
boiler  blowdown. 

(c)  Changes  from  Proposal  and 
Hationalv.  EPA  proposed  to  include 
boiler  blowdown  as  a  low  vohuiie 
waste.  This  represents  a  change  in 
coverage  from  the  1974  regulation. 
Information  collected  and  analyzed  by 


the  Agency  since  1974  led  to  the 
conclusion  that  there  is  no  need  to 
regulate  boiler  blowdown  as  a  separate 
waste  stream.  Boiler  blowdown  is 
sufficiently  similar  in  characteristics  to 
the  other  specific  types  of  low  volume 
wastes.  No  commenters  objected  to  the 
proposed  change;  therefore,  the 
proposed  and  final  rule  are  identical. 

7,  Metal  Cleaning  Wastes,  (a) 
Background — 'Metal  cleaning  w.istes" 
is  the  generic  name  for  a  class  of  waste 
streams  which  results  from  the  cleaning 
of  boiler  tubes,  air  preheater  wash 
wdter.  and  boiler  fireside  wash  water. 
This  may  be  accomplished  with  either 
i,hemical  cleaning  solutions  such  as 
acids,  degreasers,  and  metal 
complexers,  or  with  plant  service  water 
only. 

The  1974  BPT  and  BAT  limitations 
and  .\SPS  contain  m<iss  iiniilalions  for 
several  pollutants  based  on  the 
following  concentrations;  total 
suspended  solids  of  30  mg/l  daily 
average  /  100  mg/l  daily  maximum;  oil 
and  grease  of  15  mg/l  daily  average  /  20 
mg/l  daily  maximum;  total  copper  of  1.0 
mg/l  daily  average  and  daily  maximum; 
total  iron  1.0  mg/l  daily  average  and 
daily  maximum  pH  is  limited  within  the 
lange  of  6.0  to  9.0.  The  discharge  of 
PCBs  is  prohibited. 

Tiie  1974  PSNS  contains  no 
categorical  pretreatment  standards  for 
this  waste  stream.  The  1977  PSES 
contains;  a  mass  limitation  for  total 
copper  based  upon  a  maximum 
concentraton  of  10  mg/l;  a  mass 
limitation  for  oil  and  grease  based  upon 
a  maximum  concentration  of  100  mg/l; 
and  a  prohibition  on  the  discharge  of 
PCBs. 

(b)  Final  Limitations.  Chemical  Metal 
Cleaning  Wastes.  BAT.  With  one 
exception,  BAT  is  equal  to  the  1974 
regulations.  The  BAT  limitations  for 
conventional  pollutants  are  withdrawn 
sint;e  BAT  no  lunger  applies  to  them. 

.\SPS.  There  are  no  changes  from  the 
l'.i74  NSPS. 

PSF.S  and  PSNS.  The  final  PSES  and 
PSNS  contain  a  maximnm  concentration 
limitation  of  10  mg/l  for  total  copper, 
and  prohibit  the  discharge  of  PCBs.  The 
PSES  for  oil  and  grease  is  withdrawn. 

j\lon-Chemical  Metal  Cleaning 
Wastes.  BAT.  NSPS,  TOES  and  PSNS  for 
this  waste  stream  are  reserved  for  future 
rulemaking. 

(c)  Changes  From  Proposal  and ' 
Rationale.  For  chemical  metal  cleaning 
wastes,  the  final  BAT,  NSPS.  PSES  and 
PSNS  are  equivalent  to  the  1980 
proposal.  The  1980  proposal  contained 
first  time  coverage  of  copper  for  PSNS 
and,  for  PSES.  copper  was  changed  from 
a  mass-based  limitation  to  a 
concentration  limitation.  Unlike  the 


existing  regulations  and  the  1980 
proposal,  however,  the  requirements  do 
not  cover  non-chemical  metal  cleaning 
wastes. 

In  the  preamble  to  the  1980  proposal. 
EPA  explained  that  the  existing 
requirements  .ipplied  to  all  metal 
cleaning  wastes,  whether  the  wastes 
resulted  from  cleaning  with  chemical 
solutions  or  with  water  only.  EPA 
rejected  an  earlier  guidance  statement 
which  stated  that  wastes  from  metal 
cleaning  with  water  would  be 
considered  "low  \olume'  v.astes. 
However,  because  many  dischargers 
may  have  relied  on  this  guidance.  EPA 
proposed  in  1980  to  adopt  the  guidance 
for  purposes  of  BFF  and  to  change  the 
BFF  limitation  to  apply  only  to 
"chemicdl"  metal  cleaning  wastes.  See 
45  PR  68333  (October  14.  1980)  for  a  full 
discussion  of  the  issue. 

Commenters  argued  that  EPAs 
clarified  interpretation  of  the  existing 
regulations  would  result  in  extremely 
high  compliance  costs  and  were  not 
supported  by  the  record.  In  response  to 
the  comments,  we  examined  the 
available  data  on  waste  characteristics 
of  non-chemical  metal  cleaning  wastes 
and  the  costs  and  economic  impacts  of 
controlling  them.  The  data  indicated 
that  there  was  a  definite  potential  for 
differences  in  concentration  levels  of 
inorganic  pollutants  depending  on 
whether  the  plants  were  coal  or  oil-fired. 
Further,  compliance  with  the  existing 
effluent  limitations  and  standards  could 
be  very  costly  and  result  in  significant 
adverse  economic  impacts.  However, 
the  data  were  too  limited  for  EPA  to 
make  a  final  decision. 

EPA  requested  that  the  Utility  Wafer 
Act  Group  provide  specific,  additional 
information.  The  data  were  submitted 
too  late  for  the  Agency  to  use  at  this 
time.  Consequently.  EPA  is  reserving 
BAT.  NSPS,  PSES  and  PSNS  for  non- 
chemical  metal  cleaning  wastes  in 
today's  rule. 

EPA  is  withdrawing  the  proposal  to 
change  the  BPT  definition  of  metal 
cleaning  wastes.  However,  until  the 
Agency  promulgates  new  limitations 
and  standards,  the  previous  guidance 
policy  may  continue  to  be  applied  in 
those  cases  in  which  it  was  applied  in 
the  past. 

8.  Coal  Pile  Runoff,  (a)  Background. 
Area  runoff  limitations  were 
promulgated  in  1974.  The  1974 
regulations  included  coverage  for 
materials  storage,  including  coal,  ash. 
and  chemical  storage,  and  runoff  from 
construction  area  activities.  In 
■Appalachian  Power  v.  Train,  545  F.2d 
1351. 1378  (4th  Cir.  1976)  the  Court 
remanded  the  area  runoff  regulations  In 
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1980.  EPA  repromulgated  the  1974  coal 
pile  runoff  limitations  but  did  not 
repromulgate  any  other  area  runoff 

limitations. 

The  BPT  and  BAT  limitations  and 
NSPS  for  coal  pile  runoff  contain  a 
maximum  concentration  limitation  of  50 
m,g/l  for  total  suspended  solids  and  pH 
with  in  the  range  6.0  to  9.0.  Any 
untreated  overnow  from  a  treatment 
facility  sized  to  treat  coal  pile  runoff 
which  results  from  a  10  \ear-24  hour 
event  is  not  subject  to  these  1974 
limitations.  The  1974  PS.\S  and  1977 
rSES  for  coal  pile  runoff  contain  no 
limitations  for  specific  pollutants. 

(b)  Final  L:rr:ts.  There  are  no  changes 
(0  the  existing  regulations  with  the 
exception  of  the  BAT  limitations  for 
conventional  pollutants.  The  latter 
regulations  are  withdrawn  since  BAT 
limits  no  longe."  apply  to  conventional 
pollutants. 

(c)  Changes  From  Proposal  and 
Rationale.  EPA  did  not  propose  any 
changes  to  the  existing  coal  pile  runoff 
regulations  with  the  exception  of 
proposing  BCT  limitations  to  replace 
BAT.  As  stated  previously,  we  are 
reserving  BCT  until  we  apply  the  revised 
BCT  methodology  to  the  technology 
options  for  controlling  conventional 
pollutants. 

VT.  Costs  and  Economic  Impact 

The  Agency's  economic  impact 
assessment  is  set  forth  in  the  Economic 
Analysis  o^^ Final  Effluent  Limitations, 
A'eii  Source  Performance  Standards  and 
Pretreatmer.t  Standards  for  the  Steam 
Electric  Power  Generating  Point  Source 
Category.  (EPA  230/11-83/00).  The 
report  presents  the  detailed  annualized 
and  investment  costs  for  the  industry  as 
a  whole  and  for  model  pla.'^.ts  covered  in 
this  regulation  Underlying  cost  data 
were  obtained  from  the  technical 
development  document  and  supporting 
docum.ents,  while  the  econom.ic  impact 
assessment  was  developed  based  on  an 
analysis  of  current  and  projected  costs 
for  the  industry  under  this  regulation. 

Nationally,  the  total  annual  revenue 
requirem.ents  for  this  regulation  range 
from  S11.5  million  in  1985  to  S10.9 
million  in  1995  (1982  dollars)  compared 
to  baseline  annua!  revenue  requirements 
to  S120  to  S175  billion  over  this  period. 
This  range  reflects  the  change  in  costs 
as  old  facilities  retire  and  new  facilities 
are  added.  This  represents  a  nationwide 
average  ir crease  in  consum.er  charges  of 
less  than  one-tenth  of  one  percent  over 
that  period.  Through  this  period.  85 
percent  of  these  costs  are  for  existing 
facilities.  These  costs  are  associated 
entirely  with  the  BAT  and  N'SPS 
limitations  on  total  residual  chlorine  for 
once-through  cooling  water  It  is 


estimated  that  the  regulation  will  result 
in  the  removal  of  13.5  million  pounds  of 
total  residual  chlorine  in  1985. 

Limits  for  several  waste  streams 
beyond  current  limits  are  also  being  set, 
which  provide  no  incremental  cost  over 
the  existing  regulatory  requirements.  For 
BAT  and  PSES.  this  regulation  prohibits 
the  discharge  of  124  of  the  126  toxic 
pollutants  in  detectable  amounts  for 
cooling  water  blowdown  discharges 
Substitutes  for  these  heat  exchanger 
maintenance  chemicals  are  available 
which  do  not  contain  these  toxics,  and 
the  cost  differentials  are  minimal,  For 
the  other  two  toxics,  chromium  and  zinc, 
mass  limitations  are  being  set 
equivalent  to  the  existing  BAT. 
Therefore,  there  are  no  new  costs 
associated  with  this  requirement. 

While  the  final  PSNS  for  chemical 
metal  cleaning  wastes  contains  first 
time  coverage  of  copper,  the  copper 
limitation  is  no  more  stringent  than  the 
existing  PSES.  Therefore,  there  are  no 
incremental  costs  for  new  source 
indirect  dischargers  as  a  result  of  this 
requirement. 

An  NSPS  limitation  and  PSNS  of  zero 
discharge  from  fly  ash  disposal  is  also 
being  promulgated,  while  BAT  will  be 
set  equal  to  BPT  for  existing  facilities. 
All  existing  plants  must  use  either  dry  or 
wet  fly  ash  disposal  systems  to  dispose 
of  their  waste.  Since  EPA  determined 
that  there  are  no  appreciable  cost 
differences  between  dry  and  wet  fly  ash 
disposal  systems,  the  economic  analysis 
performed  at  proposal  assumed  that  no 
incremental  costs  beyond  BPT  would  be 
associated  with  meeting  NSPS. 

While  stating  that  most  new  sources 
can  meet  the  NSPS,  commenters 
asserted  that  EPA's  Development 
Document  did  not  support  the 
conclusion  that  the  costs  for  both 
disposal  systems  are  comparable.  The 
final  development  Document  indicates 
that  the  costs  for  plants  of  500  MW  or 
greater  capacity  are  less  for  dry  than  for 
wet  fly  ash  handling  systems.  This  is 
confirmed  by  a  recent  TVA  study. 
Economics  of  Ash  Disposal  at  Coal- 
Fired  Power  Plants,  EPA-600/'7-81-170. 
October  1981.  The  Agency  also  believes 
that  dry  fly  ash  handling  costs  are  no 
more  than  wet  tly  ash  handling  costs  for 
smaller  plants,  but  m.ore  detailed 
analyses  are  not  available.  The  absence 
of  analyses  to  confirm  these  conclusions 
is  not  critical  because  it  is  unlikely  that 
plants  smaller  than  500  MW  capacity 
will  be  built  in  the  future.  However, 
should  the  industry  plan  to  build  such 
smaller  plants,  and  demonstrate  that  use 
of  dry  fly  ash  systems  would  pose  a 
significant  ha.^dship  when  compared  to 
the  expense  of  a  wet  fly  ash  system, 
they  may  file  a  petition  for  rulemaking 


concerning  the  suitability  of  these  I 

standards  for  smaller  plants. 

In  summary,  in  the  absence  of  case 
specific,  contrary  data,  we  have 
concluded  that  the  costs  of  both  systems 
are  comparable.  Thus,  the  NSPS 
requirement  will  add  no  incremental 
cost. 

For  all  other  waste  streams,  no  new 
limitations  or  standards  more  stringent 
than  existing  requirements  are 
established.  Thus  there  are  no  other 
incremental  costs  associated  with  thr 
regulation  promulgated  today. 

Individual  plants  and  utility  systems 
vvhi;:h  use  once-through  cooling  water 
will  bear  somewhat  varying  costs  in 
controlling  chlorine,  depending  on  the 
control  technology  used  by  those  plants 
to  meet  the  individual  limits.  Forty-two 
percent  of  the  generating  capacity  uses 
recirculating  cooling  water  and  therefore 
faces  no  incremental  compliance  costs. 
Of  the  58  percent  of  steam  generating 
capacity  that  uses  once-through  cooling 
water,  some  plants  do  not  find  it 
necessary  to  use  chlorine  and  therefore 
do  not  have  to  engage  in  a  chlorine 
minimization  program  or  use 
dechlorination  or  other  chlorine 
reduction  technologies.  For  those  plants 
that  are  25  MW  or  greater  which  will 
require  the  use  of  dechlorination,  the 
most  expensive  compliance  option,  to 
meet  the  chlorine  limitation,  costs  can 
range  as  high  as  0,4  mills  per  kilowatt 
hour  generated,  representing  up  to  1 
percent  of  the  baseline  generating  costs 
for  that  facility.  However,  most  plants 
which  are  of  larger  size  will  bear  lower 
costs,  ranging  from  0.02  mills  per  kwh  to 
Oil  mills  per  kwh  or  less  than  one 
percent  of  baseline  generating  costs, 
even  when  they  must  use 
dechlorination. 

Cost  increases  for  a  utility  system 
represOTit  the  aggregate  of  control  cost 
increases  for  all  facilities  in  the  system. 
The  increases  in  cost  for  installing 
control  technologies  must  be  compared 
to  the  costs  of  generating  power  from  all 
plants  in  that  system  to  evaluate  the 
effects  of  this  regulation  on  the  costs  to 
a  utility  and  to  the  consumer  As  a 
result,  the  upper  bound  for  increases  in 
cost  for  a  utility  system  is  represented 
by  assuming  that  all  facilities  in  a 
system  would  install  the  most  expensive 
control  option. 

Utility  systems  will  generally  bear  costs 
which  are  lower  than  those  faced  by 
individual  plants,  since  the  regulation 
promulgated  today  will  not  likely 
require  all  facilities  in  a  system  to  install 
the  most  expensive  control  technology. 
On  a  national  basis,  29  percent  of  total 
generating  capacity  of  plants  with  once 
through  cooling  water  do  not  add 
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chlorine  and  therefore  automatically 
meet  the  TRC  limitation.  Forty-five 
percent  of  this  capacity  can  meet  the 
limit  through  chlorine  minimization 
while  26  percent  must  use 
dechlorination.  Industry  estimates  state 
that  a  greater  percentage  of  capacity 
will  be  able  to  meet  the  TRC  limit  by 
chlorine  minimization  than  EPA  has 
prndicfed. 

However,  single  plants  with  less  than 
25  MW  of  capacity  are  projected  to 
experience  cost  increases  if  required  to 
install  the  most  expensive  technology, 
dechlorination.  Their  costs  will  range 
from  0.18  mills  per  kwh  to  4.0  mills  per 
kwh,  depending  on  the  amount  of  power 
generated  from  these  facilities.  This 
represents  a  disproportionate  increase 
on  this  segment  of  the  industry 
compared  to  all  other  facilities.  EPA  has 
identified  130  such  plants;  they 
constitute  less  than  one  percent  of  the 
total  industry  generation.  These  cost 
increases  are  estimated  to  represent  up 
to  a  10  percent  increase  in  generating 
costs  for  those  facilities.  Furthermore, 
since  many  of  these  facilities  are  owned 
by  utilities  with  few  other  power  plants, 
the  percentage  increase  in  generating 
costs  for  these  facilities  is  likely  to 
represent  actual  percentage  cost 
increases  to  the  consumer.  This  is 
because  the  increase  in  generating  costs 
will  not  be  diluted  by  other  plants 
owned  by  the  same  utility  that  have 
lower  generating  costs  and  compliance 
costs.  Because  there  is  no  less  stringent 
technology  option  between  BPT  and  the 
final  BAT.  BAT  will  be  set  equal  to  BPT 
for  these  facilities  to  avoid  the 
disproportionate  costs  to  facilities  and 
to  the  consumer. 

As  a  result  of  this  action.  EPA  does 
not  expect  any  adverse  economic 
impacts  on  a  plant  level  or  utility  level 
to  occur  as  a  result  of  this  regulation. 
This  regulation  also  is  not  expected  to 
affect  employment  and  will  result  in  a 
minimal  increase  in  energy 
requirements. 

VII.  Nonvvater  Quality  Environmental 
Impact 

The  elimination  or  reduction  of  one 
form  of  pollution  may  aggravate  other 
environmental  problems.  Therefore, 
Sections  304(b)  and  306  of  the  Act 
require  the  Agency  to  consider  the 
nonwafer  quality  environmental  impacts 
(including  energy  requirements)  of 
certain  regulations.  In  compliance  with 
these  provisions,  the  Agency  has 
considered  the  effect  of  these 
regulations  on  air  pollution,  solid  waste 
generation,  water  scarcity,  and  energy 
consumption.  This  proposal  was 
circulated  to  and  reviewed  by  Agency 
personnel  responsible  for  nonwater 


quality  environmiental  programs.  While 
it  is  difficult  to  balance  pollution 
problems  against  each  other  and  against 
energy  use.  the  Agency  is  proposing 
regulations  that  it  believes  best  serve 
often  competing  national  goals. 

The  following  are  the  nonwater 
quality  environmental  impacts 
associated  with  the  final  regulations: 

A.  Air  Pollution. — Application  of  dry 
fly  ash  handling  may  cause  a  higher  dust 
loading  in  localized  areas  around  the  fly 
ash  transport  transfer  points.  A 
baghouse  or  other  type  of  dust  collection 
system  will  minimize  such  impacts.  The 
costs  of  such  dust  control  systems  are 
included  in  the  economic  analysis.  Dry 
fly  ash  landfill  sites  are  subject  to 
dusting  problems,  especially  in  arid 
regions.  Until  the  site  can  be  sealed  with 
a  cap  or  vegetative  cover,  watering  to 
control  dust  may  be  required. 

B.  Solid  Waste. — No  additional  solid 
wastes  are  expected  as  a  result  of  these 
regulations,  including  for  dry  fly  ash 
transport  and  disposal.  Further,  fly  ash. 
whether  wet  or  dry,  has  a  wide  variety 
of  industrial  uses,  such  as  fill  or  cover 
material,  soil  conditioners,  roadway 
bases,  drainage  media,  pozzolan. 
structural  products,  aggregate,  grout. 
and  metal  extraction.  Usage  of  this 
material  eases  disposal  requirements. 

C.  Consumptive  Water  Loss. — Less 
consumptive  water  loss  is  expected  from 
dry  fly  ash  handling  and  disposal  than 
wet  fly  ash  handling  and  disposal 
because  of  less  ove.'-all  water  usage.  The 
amounts  of  water  used  for  dust  control 
in  dry  fly  ash  systems  should  be  no 
more  than  the  amounts  of  water 
consumed  in  wet  fly  ash  transport  and 
disposal. 

D.  Energy  Requirements. — Additional 
energy  requirements  imposed  by  these 
regulations  are  due  primarily  to  the 
pumping  of  dechlorination  chemicals. 
These  requirements  are  insignificant 
compared  to  a  facility's  power 
generating  capacity,  as  indicated  by 
information  in  the  Development 
Document.  Energy  costs  are  no  greater 
for  dry  fly  ash  systems  than  for  wet  fly 
ash  s\  stems. 

VIII.  Pollutants  and  Subcategories  .Not 
Regulated 

The  Settlement  Agreement  contains 
provisions  authorizing  the  exclusion 
from  regulation,  in  certain 
circumstances,  of  the  126  toxic 
pollutants  for  this  industry.  Paragraph 
8(a)(iii)  specifically  authorizes  the 
Administrator  to  exclude  toxic 
pollutants  from  regula'ion  for  the 
following  reasons:  (a)  Those  not 
detectable  by  Section  304(h)  analytical 
methods  or  other  state-of-the-art 
methods:  (b)  those  present  in  amounts 


too  small  to  be  effectively  reduced  by 
available  technologies,  (c)  those  present 
only  in  trace  amounts  and  neither 
causing  nor  likely  to  cause  toxic  effects; 
(d)  those  detected  in  the  effluent  from 
only  a  small  number  of  sources  within  a 
subcategory  and  uniquely  related  to 
those  sources:  and  (e)  those  that  will  be 
effectively  controlled  by  the 
technologies  on  which  other  effiucnt 
limitations  and  standards  are  based. 

Paragraph  8(b)  of  the  Settlement 
Agreement  authorizes  the  Administrator 
to  exclude  from  regulation  a  category  if: 
(i)  95  percent  or  more  of  all  point 
so'jfces  in  the  subcategory  introduce 
i:-i'o  POTWs  only  pollutants  which  are 
susceptible  to  treatment  by  the  POTW 
and  which  do  not  interfere  with,  do  not 
pass  through,  or  are  not  otherwise 
incompatible  with  such  treatment 
works;  or  (ii)  the  toxicity  and  amount  of 
the  incompatible  pollutants  introduced 
by  such  point  sources  into  POTWs  is  so 
insignificant  as  not  to  justify  developing 
a  pretreatment  regulation. 

The  pollutants  and  waste  streams 
excluded  from  regulation  on  the  basis  of 
Paragraph  8  considerations  are 
presented  in  Appendix  A  of  this 
preamble  for  direct  dischargers  and 
indirect  dischargers.  A  summary  of  the 
Paragraph  8  determinations  by  waste 
stream  follows: 

BAT.  NSPS.  PSES,  PSNS 

Once  Through  Cooling  Water— The 
seven  polychlorinated  biphenyl 
compounds  are  regulated.  The  remaining 
119  pollutants  are  excluded  from 
regulation. 

Cooling  Tower  Slowdown — All  126 
toxic  pollutants  are  regulated. 

Low  Volume  Wastes — The  seven 
polychlorinated  biphenyl  compounds 
are  regulated.  The  remaining  119 
pollutants  are  excluded  from  regulation. 

Chemical  Metal  Cleaning  Wastes — 
Copper  and  the  seven  polychlorinated 
biphenyl  compounds  are  regulated.  The 
remaining  118  pollutants  are  excluded 
from  regulation. 

Coal  Pile  Runoff — The  seven 
polychlorinated  biphenyl  compounds 
are  regulated.  The  remaining  119 
pollutants  are  excluded  from  regulation. 

Non-Chemical  Metal  Cleaning 
Wastes.  Ash  Pile  Runoff.  Chemical 
Handling  Area  Runoff.  Construction 
Area  Runoff.  No  Paragraph  8 
determinations  are  made  at  this  time 
because  regulation  of  these  waste 
streams  is  reserved  for  future 
rulemaking. 
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IX.  Summary  of  Public  Participation  and 
Responses  to  Major  Comments  on  the 
Proposed  Regulation 

On  October  14, 1980.  the  Agency 
published  proposed  rules  for  effluent 
limitations  guidelines,  pretr^dtment 
standards,  and  new  source  performance 
standards  under  the  Clean  Water  Act 
for  the  Steam  Electric  Power  Generating 
Point  Source  Category.  EPA  also 
conducted  technical  workshops  on  the 
proposal  in  Chicago  on  December  2, 
1980;  Atlanta  on  Decem.ber  5.  1980:  and 
Boston  on  December  8.  1980.  A  public 
hearing  was  held  in  Washington,  D.C. 
d'.iring  the  comment  period  on  the 
pretreatment  standards. 

All  comments  received  have  been 

carefully  considered,  and  appropriate 
changes  in  the  regulations  have  been 
made  whenever  available  data  and 
information  supported  those  changes. 
Major  issues  raised  by  commenters  are 
addressed  in  Section  V  and  this  section, 
A  summiary  of  all  the  comments 
received  and  our  detailed  responses  to 
all  comments  are  included  in  a  report. 
■Responses  to  Public  Comments. 
Proposed  Steam  Electric  Effluent 
Cuideimes  and  Standards."  which  is  a 
part  of  the  public  record  for  this 
regulation. 

1.  Comment.  For  BPT,  EP.-\  regulated 
free  available  chlorine  (FAC)  and  not 
total  residual  chlorine  (TRC).  Several 
commenters  stated  that  EP.-\  should  not 
change  to  controllmg  TRC. 

Response:  Chlorine  may  be  present  in 
the  effluent  as  free  available  chlorine 
(FAC)  or  as  com.bmed  residual  chlorine 
(CRC).  It  may  be  m.easured  as  FAC, 
CRC.  or  total  residua!  chlorine  (TRC); 
the  latter  measures  both  CRC  and  FAC. 
EP.*\  has  determined  that  TRC  is  a  more 
appropriate  measure  for  chlorine  than 
either  FAC  or  CRC. 

FAC  is  the  most  toxic  pollutant  of  the 
thrf'e.  Mowever.  CRC  is  also  toxic  to 
aquatic  life. '  ^  ^  Limits  on  FAC  alone 
would  Ignore  the  toxic  contribution  of 
CRC;  therefore.  EPA  concluded  that 
regulation  of  TRC  would  better  protect 
aquatic  life  from  the  toxic  effects  of  both 
F.\C  and  CRC.  For  this  same  reason 
EP.^  based  the  EPA  water  quality 
criteria  for  chlorine  on  TRC  rather  than 
FAC  or  TRC. ' 

Thp  agency  recognizes  that  FAC  is 
used  by  plants  to  determine  the  amount 
ol  chlorine  used  m  once  through  cooling 
water  to  control  biofouling.  However, 


Q  ::':ty  Criteria  for  Water,  EPA.  July  1976. 

■'  (Jt/onnp  Toxicity  in  Aquatic  Ecosystems.  Turner 
diut  Thayer,  1980. 

'  Chlorine  Toxicity  as  a  Function  of 
Frn  imnmental  Variables  and  Species  Tolerance, 
EJison  Eletlric  ln:>titute.  November.  1981. 


this  does  not  mean  that  FAC  is  the 
proper  parameter  for  measuring  chlorine 
in  the  effluent  for  pollution  control 
purposes. 

2.  Comment:  One  commenfer 
requested  that  EPA  interpret  or  amend 
the  regulations  to  allow  concentration 
based  limitations  to  be  established  in 
permits  instead  of  mass  limitation  and 
based  upon  concentration  and  flow.  The 
main  reason  given  by  the  commenter 
was  that  the  highly  variable  nature  of 
waste  stream  flows  in  electric  power 
generating  facilities  makes  it  very 
difficult  to  select  an  appropriate  flow 
upon  which  to  base  a  mass  based  limit. 
This  was  said  to  be  particularly  true  for 
ash  sluice  water.  The  commenter  also 
raised  the  problem  of  measuring  the 
contribution  of  flow  to  an  ash  pond  from 
contaminated  and  noncontaminated 
runoffs. 

Response:  After  reviewing  the 
comment  and  consulting  with  permit 
writers  familiar  with  power  plants,  we 
agree  that  the  use  of  mass  based  limits 
in  all  circumstances  is  undesirable.  The 
potentially  large  variations  in  flow 
makes  it  difficult  in  some  cases  to 
choose  a  representative  flow.  Incorrect 
selection  of  a  representative  flow  may 
result  in  limits  that  are  either  too 
stringent  or  too  lenient. 

Accordingly,  we  have  decided  to  give 
the  permit  writer  the  authority  to 
incorporate  either  concentration  based 
lirnits  or  mass  based  limits  into  the 
permit.  Case-by-case  determinations 
may  be  made,  depending  on  the 
characteristics  of  the  particular  facility 
We  believe  giving  the  permitting 
authority  this  flexibility  will  allow  the 
choice  of  the  most  suitable  limits  for 
each  plant,  thereby  promoting  effluent 
reduction  benefits.  The  Agency  plans  to 
prepare  guidance  for  permit  writers  to 
further  clarify  the  instances  in  which 
setting  concentration  or  mass-based 
permit  limitations  is  appropriate  for  the 
various  fuel  types  (nuclear,  coal,  etc  )  as 
well  as  types  of  waste  streams. 

We  have  changed  the  regulations  to 
this  effect.  See,  e.g..  §  423.12(b)(ll).  In 
addition,  where  the  permit  contains 
concentration  based  limits  at  the  outfall 
for  a  combined  waste  treatment  facility 
(e.g.  ash  ponds),  the  permit  writer  may 
establish  numerical  limits  and 
monitoring  on  the  individual,  regulated 
waste  stream  prior  to  their  mixing.  See 
40  CFR  122.63(i).  The  use  of 
concentration  based  limits  may 
necessitate  the  internal  monitoring  of 
several  waste  streams  (i.e..  cooling 
tower  blowdown,  metal  cleaning 
wastes)  to  ensure  that  the  pollutants  of 
concern  are  not  diluted  by  other  waste 
streams  where  commingling  occurs. 

Finally,  it  should  be  noted  that  the 
"actual  production"  rule  in  40  CF"R 
122.63(b)(2)  does  not  apply  to  this 


industry  since  mass  limitations,  where 
used,  are  based  on  flow  and 
concentrations,  and  not  on  production  or 
other  measures  of  operation. 

These  changes  also  apply  to  BPT 
permits  since  BPT  permits  may  continue 
to  be  wTitten  for  conventional  pollutants 
until  OCT  limits  are  promulgated. 

3  CommenhThe  proposed  regulations 
require  zero  discharge  of  maintenance 
che.micals  containing  the  129  priority 
pollutants  used  in  cooling  towers  and 
zero  discharge  of  fly  ash  water.  EPA  has 
no  authority  under  the  Act  to  impose 
these  restrictions  without  performing  a 
cost/benefit  analysis. 

Response:  EPA  disagrees  with  this 
contention.  We  believe  there  is  no 
statutory  requirement  to  conduct  a  cost/ 
benefit  analysis  for  either  BAT  limits  or 
NSPS,  There  is  a  requirement,  however, 
to  show  that  a  zero  discharge  NSPS  is 
practicable.  EPA  has  made  this  finding 
tor  the  pertinent  wastestreams. 

4.  Comment:  While  admitting  that  a  ,2 
mg/1  TRC  concentration  is  generally 
achievable  through  dechlorination  or 
chlorine  minimization,  commenters  have 
argued  that  the  data  do  not  demonstrate 
that  the  limit  is  consistently  achievable 
on  a  national  basis.  They  assert  that  one 
Consumers'  power  plant  and  one  Detroit 
Fdison  plant  do  not  achieve  .14  mg/l 
TRC  with  dechlorination  and  therefore 
could  not  be  expected  to  meet  a  0.20 
mg/l  standard.  Further,  they  identify 
various  operational  proble.ms  and  assert 
that  site-specific  factors  could  prevent 
some  plants  from  achieving  compliance. 
One  commenter  argued  that  a  special 
mechanism  must  be  established  to  allow 
higher  limitations  for  those  plants  that 
could  not  meet  the  limit. 

Response:  EPA  has  reviewed  all  the 
available  data  on  plants  using 
df'chLorination  and  found  that  the  three 
Consumers  power  plants  as  well  as 
several  others  are  attaining  a  .20  mg/l 
TRC  concentration  through 
dechlorination.  In  1980  the  Detroit 
Edison  plant  exceeded  .20  mg/l  on 
mimerous  occasions  but  by  1981  h  id 
irriproved  its  performance  sign'fn.  antly. 
Therefore,  its  more  recent  experience  is 
consistent  with  that  of  the  other  plants 
that  are  dechlorinating  Many  other 
plants  are  achieving  .20  mg/l  TRC 
through  minimization. 

We  see  no  reason  why  all  pKints 
could  not  meet  the  0.20  mg/l  standard. 
The  operational  difficulties  the 
commenters  have  identified  have  not 
prevented  them  from  attaining  0  20  mg/l 
TRC.  and  have  been  fully  addressed  in 
the  Development  Document  and 
Response  to  Comments  Document.  The 
commenters  even  acknowledge  that 
these  limits  are  attained  by  make-shift, 
primitive  systems;  should  they  improve 
these  systems,  even  better  performance 
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should  be  achieved.  Further,  because  the 
dechlorination  technology  basically 
involves  the  addition  of  chemicals,  no 
special  geographic  or  site  specific 
factors  are  expected  to  affect 
performance.  (Indeed,  plants  EPA  has 
identified  as  successfully  achieving  0.20 
mg/l  TRC  are  located  in  geographically 
diverse  sections  of  the  country.) 
Therefore,  as  explained  more  fully  in  the 
"Response  to  Comments"  Document  and 
Development  Document,  EPA  has 
determined  that  the  final  TRC 
limitations  can  be  achieved  on  a 
nationwide  basis.  Therefore,  we  believe 
the  proposal  to  allow  plants  to  exempt 
themselves  from  the  TRC  limitation  is 
unnecessary  and  inappropriate. 
Variances  are  available  for  those  plants 
which  are  fundamentally  different  from 
those  evaluated  in  the  course  of 
developing  the  BAT  regulations. 

5.  Comment.  EPA  has  not 
demonstrated  that  the  proposed 
standards  would  produce  any 
environmental  or  health  benefits. 

Response:  Under  provisions  of  the 
Clean  Water  Act  and  the  Settlement 
Agreement.  EPA  is  required  to  establish 
technology-based  limitations  and 
standards.  These  regulations  are  applied 
uniformly  on  a  national  basis  where 
there  are  technically  and  economirally 
feasible  technologies  for  reducing  the 
amount  of  pollutants  discharged.  We 
believe  the  removal  of  the  regulated 
pollutants  will  produce  environmental 
and  health  benefits.  Nevertheless,  in 
setting  these  limits,  EP.A  does  not 
consider,  and  in  fact  is  excluded  from 
considering,  specific  impacts  on 
receiving  water  quality.  See 
Weverhaaspr  Co.  v.  Costle,  590  F.2d 
lOli  (D.C.  Cir.  1978);  Appalachian 
Power  Co.  V.  EPA.  Cir.  No.  80-1663  (4th 
Cir.  February  8. 1982). 

6.  Comment:  EPA  should  amend  the 
regulations  to  allow  permits  to  be 
written  on  a  "net"  basis.  This  change  is 
necessary  to  cover  those  situations 
where  the  ambient  concentration  of  TRC 
in  the  intake  water  may  exceed  0.2  mg/l. 

Response:  The  Consolidated  Permit 
Regulations  allow  permits  to  be  written 
on  a  "net"  basis.  See  40  CFR 
§  122.63{h)(l)(i)(B).  Thus,  there  is  no 
need  to  address  "net"  limits  in  these 
regulations. 

X.  Best  Management  Practices 

Section  304(e)  of  the  Clean  Water  Act 
gi\  t'S  the  Administrator  authority  to 
prescribe  "best  management  practices" 
(BMPs). 

Although  EPA  is  establishing  BMPs  at 
this  time,  we  are  evaluating  the 
.ippropriateness  of  BMPs  specific  to  the 
steam  electric  industry.  Numerous 
problem  areas  are  known  to  exist, 


including  leaks  and  spills,  storm  water 
contamination,  groundwater  infiltration 
from  storage  areas  and  on-site  solid 
waste  disposal. 

XI.  Upset  and  Bypass  Provisions 

A  recurring  issue  of  concern  has  been 
whether  industry  guidelines  should 
include  provisions  authorizing 
noncompliance  with  effluent  limitations 
during  periods  of  "upset"  or  "bypass." 
An  upset,  sometimes  called  an 
"excursion",  is  an  unintentional 
noncompliance  occurring  for  reasons 
beyond  the  reasonable  control  of  the 
permittee.  It  has  been  argued  that  an 
upset  provision  is  necessary  in  EP.^'s 
effluent  limitations  because  such  upsets 
will  inevitably  occur  even  in  properly 
operated  control  equipment.  Because 
technology  based  limitations  require 
only  what  technology  can  achieve,  it  is 
claimed  that  liability  for  such  situations 
is  improper.  When  confronted  with  this 
issue,  courts  have  disagreed  on  whether 
an  explicit  upset  or  excursion  exemption 
is  necessary,  or  whether  upset  or 
excursion  incidents  may  be  handled 
through  EPA's  exercise  of  enforcement 
discretion.  Compare  Marathon  Oil  Co.  v. 
EPA,  564  F.2d  1253  (9th  Cir.  1977)  with 
Weyerhaeuser  \.  Costle,  590  F.2d  1011 
(D.C,  Cir.,  1978).  and  Corn  Refiners 
.^.•^snciation.  el  al.  v.  Costle,  594  F.2d 
1223  (8th  Cir,.  1979).  See  also  American 
Petroleum  Institute  v,  EPA,  540  F.2d  1023 
(lOih  Cir.  1976);  CPC International.  Inc. 
V.  Train,  540  F.2d  1320  (8th  Cir.  1976); 
and  FMC  Corp.  v.  Train.  539  F.2d  9"3 
(4th  Cir.  1976). 

A  bypass  is  an  act  of  intentional 
noncompliance  during  which  waste 
treatment  facilities  are  circumvented 
because  of  an  emergency  situation.  EPA 
has  in  the  past  included  bypass 
provisions  in  NPDES  permits. 

The  Agency  has  determined  that  both 
upset  and  bypass  provisions  should  be 
included  in  NPDES  permits  and  has 
promulgated  Consolidated  Permit 
Regulations  which  include  upset  and 
bypass  permit  provisions  (see  40  CFR 
122.60,  45  FR  33290.  May  19. 1980].  The 
upset  provision  establishes  an  upset  as 
an  affirmative  defense  to  prosecution  for 
violation  of  technology-based  effluent 
limitations.  The  bypass  provision 
authorizes  bypassing  to  prevent  loss  of 
life,  personal  injury,  or  severe  property 
damage.  Consequently,  although 
permittees  in  the  steam  electric  industy 
will  be  entitled  to  upset  and  bypass 
provisions  in  NPDES  permits,  the  final 
steam  electric  regulations  do  not 
address  these  issues. 

XII.  Variances  and  Modifications 

Upon  the  promulgation  of  the 
regulations,  the  effluent  limitations  for 


the  appropriate  subcategory  must  be 
applied  in  all  Federal  and  State  NPDES 
permits  thereafter  issued  to  direct 
dischargers  in  the  steam  electric 
industry .  In  addition,  upon 
promulgation,  the  pretreatment 
limitations  are  applicable  to  any  indirect 
dischargers. 

For  the  BPT  effluent  limitations,  the 
only  exception  to  the  binding  limitations 
is  EPA's  "fundamentally  different 
factors"  (FDF)  variance.  See  E.  I  du 
Pont  de  Xemours  &  Co.   v.  Train.  4.>0 
U.S.  112  (1977):  Weyerhaeuser  Co.  v. 
Costle,  supra.  This  variance  recognizes 
factors  concerning  a  particular 
disch,^^ger  that  are  fundamentally 
different  from  the  factors  considered  in 
this  rulemaking.  While  the  BIT  variance 
clause  for  all  other  industrial  categories 
is  contained  in  the  NPDES  regulations 
and  referenced  in  the  categorical 
regulations,  there  is  a  special  BIT 
variance  clause  for  the  steam  electric 
category.  This  clause  is  being  amended 
today  for  the  following  reasons. 

As  originally  established  in  1974,  the 
FDF  provision  Part  423  was  identical  to 
those  contained  in  all  other  BPT  effluent 
limitations  guidelines.  It  was  amended 
in  1978  (43  FR  44846-8)  in  obedience  to 
an  order  by  the  Fourth  Circuit  Court  of 
Appeals  to  allow  for  consideration  of 
the  cost  and  affordability  factors  listed 
in  section  301(c)  and  section  304(b)  of 
the  Act.  Appalachian  Power  Co.  v. 
Train.  545  F.  2d  1351, 1358-60  (4th  Cir. 
1976)  ["Appalachian  Power  I'].  This 
amendment  applied  only  to  this 
industry.  The  clause,  as  amended,  was 
challenged  again  on  the  grounds  that  it 
should  have  been  expanded  further  to 
permit  consideration  of  receiving  water 
characteristics.  The  Fourth  Circuit 
refused  to  review  the  amended  variance 
clause  because  of  doubt  whether  EPA 
had  in  fact  taken  the  position  that  it 
would  not  consider  receiving  water 
characteristics.  Appalachian  Power  Co. 
v.  Train.  620  F.2d  1040  (4th  Cir.  1900) 
["Appalachian  Power  11").  In  response 
to  the  latter  decision,  EPA  amended  the 
clause  again  to  state  explicitly  that 
receiving  water  quality  may  not  he 
considered  as  an  FDF  factor.  45  FR 
61619  (1980).  The  petitioners  then 
returned  to  the  Fourth  Circuit, 
contending  that  the  1980  amendment 
violated  the  Appalachian  Power  I 
mandate. 

On  February  8. 1982,  the  Fourth 
Circuit  decided  the  latest  challenge  and 
concluded  that  the  1980  variance  clause 
was  valid.  Appalachian  Power  Co.  v. 
EPA.  Civ.  No.  80-1663  (4th  Cir.  February 
8.  1982)  ["Appalachian  Power  IIP  J.  In 
explaining  its  decision  the  Court  noted 
that  a  reent  Supreme  Court  case  made  it 
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clear  that  section  301[cl  factors  are  not 
to  be  considered  in  making  BPT 
variance  determinations.  National 
Crushed  Stone  Association  v.  EPA.  449 
U.S.  64  (1980).  Since  the  First  two 
Appalachian  Power  decisions  suggested 
that  the  requirement  to  consider 
receiving  water  quality  derived  in  part 
from  section  301(c)(2),  the  Court 
concluded  that  a  BPT  variance  clause 
allowing  consideration  of  receiving 
water  quality  would  have  to  be  justified 
on  another  basis.  However,  the  Court 
rejected  the  use  of  section  304(b)(1)(B) 
as  an  alternative  ground  explaining  that 
the  Fourth  Circuit  had  already 
concluded  that  section  304(b)(1)(B)  did 
not  provide  that  authority. 
Consolidation  Coal  Co.  v.  Cos  tie.  604 
F.2d  239  (4th  Cir.  1979)  reviewed  in  part 
sub  nom..  EPA  v.  National  Crushed 
Stone  Association,  449  U.S.  64  (1980). 
Based  on  the  relevant  court  decisions 
and  the  legislative  history  of  the  Act.  the 
Court  affirmed  the  variance  clause. 

As  a  result  of  these  decisions  EPA  is 
retaining  the  portion  of  the  current  and 
proposed  BPT  variance  clause  that 
precludes  consideration  of  impacts  on 
receiving  water  quality.  In  addition.  EP.A 
is  deleting  the  reference  to  Section 
301(c)  factors  in  the  BPT  variance 
clause.  Because  Appalachian  Power  III 
did  not  affect  EPA's  use  of  "significant 
cost  differentials"  in  referring  to  Section 
304(b)(1)(B)  economic  factors,  EPA  is 
leaving  that  aspect  of  the  variance 
clause  in  place.  EPA  is  not  providing 
notice  and  opportunity  for  comment  on 
the  deletion  of  the  reference  to  Section 
301(c)  factors  since  the  charge  reflects 
judicial  interpretation  of  the  variance 
clause.  Finally,  EPA  is  deleting  the 
reference  in  the  BPT  clause  to  a  19"4 
EPA  legal  interpretation  since  that 
interpretation  has  since  been 
withdrawn. 

With  respect  to  BAT.  EPA  proposed  to 
extend  the  FDF  variance  clause  that 
applies  to  all  other  categories  to  this 
industry.  See  40  CFR  125.30-32.  No 
comments  were  received.  Accordingly, 
EPA  is  retaining  the  proposed  wording 
in  the  final  rule. 

B.AT  limitations  for  nonconventiona! 
pollfttants  are  also  subject  to 
modifications  under  Sections  301(c)  and 
301(g)  of  the  Act.  These  statutory 
modifications  do  not  apply  to  toxic  or 
conventional  pollutants.  According  to 
Section  301(j)(l)(B).  applications  for 
these  modifications  must  be  filed  within 
270  days  after  promulgation  of  final 
effluent  limitations  guidelines.  See  43  FR 
40895,  September  13. 1978, 

Section  301(j)(l)(B)  of  the  Act  requires 
that  application  for  modifications  under 
section  301  (c)  or  (g)  must  be  filed  within 
270  days  after  the  promulgation  of  an 


applicable  effluent  guideline.  Initial 
applications  must  be  filed  with  the 
Rpgional  Administrator  and,  in  those 
S'atps  that  participate  in  the  NPDES 
program,  a  copy  must  be  sent  to  the 
Director  of  the  State  program.  Initial 
applications  to  comply  with  301(j)  must 
include  the  name  of  the  permittee,  the 
permit  and  outfall  number,  the 
applicable  effluent  guideline,  and 
whether  the  permittee  is  applying  for  the 
301(c)  or  301(g)  modification  or  both. 
Applicants  interested  in  applying  for 
b(jth  must  do  so  in  their  initial 
application.  For  further  details,  see  43 
FR  40859,  September  13.  ig^S. 

The  nonconventional  pollutant  limited 
under  BAT  in  this  regulation  is  total 
residual  chlorine.  No  regulations 
establishing  criteria  for  301(c)  and  301(g) 
dete,''minations  have  been  proposed  or 
promulgated,  but  the  Agency  recently 
announced  plans  to  propose  such 
regulations  by  December.  1982  (47  FR 
15702,  April  12,  1982).  All  dischargers 
who  file  an  initial  application  within  270 
days  will  be  sent  a  copy  of  the 
substantive  requirements  for  301(c)  and 
301(g)  determinations  once  they  are 
promulgated.  Modification 
determinations  will  be  considered  at  the 
time  the  .\PDES  permit  is  being 
reissued, 

Pretreatment  standards  for  existing 
sources  are  subject  to  the 
"fundamentally  different  factors" 
variance  and  credits  for  pollutants 
rfmiived  by  POTW.  (See  40  CFR  403.7, 
403  U),  Pretreatment  standards  for  new 
sources  are  subject  only  to  the  credits 
provision  in  40  CFR  403.7.  NSPS  are  not 
Siibject  to  EPA's  "fundamentally 
different  factors"  varirince  or  any 
statutory  or  regulatory  modifications. 
See  E.  I.  duPont  de  Nemours  and  Co.  v. 
Train,  supra. 

XIII.  Relationship  to  NPDES  Permits 

The  BAT  limitations  in  this  regulation 

will  be  applied  to  individual  steam 
electric  plants  through  NPDES  permits 
issued  by  EPA  or  approved  state 
agencies,  under  Section  402  of  the  Act. 
As  discussed  in  the  proceeding  section 
of  this  preamble,  these  limitations  must 
be  applied  in  ail  Federal  and  State 
NPDF.S  permits  except  to  the  extent  that 
variances  and  modifications  are 
expressly  authorized.  Other  aspects  of 
the  interaction  between  these 
limitations  and  NPDES  permits  are 
discussed  below. 

One  issue  that  warrants  consideration 
is  the  effect  of  this  regulation  on  the 
powers  of  .NPDES  permit-issuing 
authorities.  The  promulgation  of  this 
regulation  does  not  restrict  the  power  of 
any  permitting  authority  to  act  in  any 
manner  consistent  with  law  or  these  or 


any  other  EPA  regulations,  guidelines,  or 
policy.  For  example,  even  if  this 
regulation  does  not  control  a  particular 
pollutant,  the  permit  issuer  may  still 
limit  such  pollutant  on  a  case-by-case 
basis'  when  limitations  are  necessary  to 
carry  out  the  purposes  of  the  Act.  In 
addition,  to  the  extent  that  State  water 
quality  standards  or  other  provisions  of 
State  or  Federal  law  require  limitation 
of  pollutants  not  covered  by  this 
regulation  (or  require  more  stringent 
limitations  on  covered  pollutants),  such 
limitations  must  be  applied  by  the 
permit-issuing  authority. 

A  second  topic  that  warrants 
discussion  is  the  operation  of  EPA's 
NPDES  enforcement  program,  many 
aspects  of  which  were  considered  in 
developing  this  regulation.  Although  the 
Clean  Water  Act  is  a  strict  liability 
statute,  the  initiation  of  enforcement 
proceedings  by  EPA  is  discretionary. 
EPA  has  exercised  and  intends  to 
exercise  that  discretion  in  a  manner  that 
recognizes  and  promotes  good-faith 
compliance  efforts. 

XIV.  Availability  of  Technical 
Assistance 

The  major  documents  upon  which 
these  regulations  are  based  are:  (1)  the 
Development  Document  for  Final 
Effluent  Limitations  Guidelines.  New 
Source  Performance  Standards,  and 
Pretreatment  Standards  for  the  Steam 
Electric  Point  Source  Category  (EPA 
440/1-82/029);  (2)  in  Economic  Analysis 
of  Final  Effluent  Limitations  Guidelines. 
New  Source  Performance  Standards  and 
Pretreatment  Standards  for  the  Steam 
Electric  Power  Generating  Point  Source 
Category,  and  (3)  the  technical 
development  document  and  record 
supporting  the  proposed  regulations,  and 
the  "Responses  to  Public  Comments, 
Proposed  Steam  Electric  Effluent 
Guidelines  and  Standards." 

XV,  OMB  Review 

The  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291.  Any  comments  from  OMB  to  EPA 
and  any  EPA  response  to  those 
comments  are  available  for  public 
inspection  at  Room  M2404.  U.S.  EPA. 
401  M  St.  SW.,  Washington,  D.C.  20460 
from  9:00  a.m.  to  4:00  p.m.  Monday- 
Friday  excluding  Federal  holidays. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 
the  reporting  and  recordkeeping 
provisions  that  are  included  in  this 
regulation  will  be  submitted  for 
approval  to  OMB.  They  are  not  effective 
until  OMB  approval  has  been  obtained 
and  the  public  is  notified  to  that  effect 
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through  a  technical  amend.Tipnt  to  this 
regulation. 

List  of  Subjects  in  40  CFR  Part  419 

Electric  power.  Water  pollution 
control,  Waste  treatment  and  disposal. 

Dated   Xovemher  ^  198:1 
Anne  M.  Gorsuch. 
Administrator. 

XVII.  Appendices 

Appendix  A— Steam  Electric  Point  Source 
Category  Pollutants  Excluded  From 
Regulation 

Poilu'ants  excluded  from  reg^ilation  based 
upon  Paragraph  8  of  the  Settlement 
Agreement  are  addressed  by  waste  streams 
in  the  following  sections.  No  Paragraph  8 
determinations  are  m.ade  at  this  time  for  non- 
chemical  mietal  cleaning  wastes,  ash  pile 
runoff,  chemical  handling  area  runoff,  and 
construction  area  runoff  because  regulation 
of  these  waste  streams  is  reser\ed  for  futn.-e 
rulemaking. 

Once-Through  Cooling  Water.  Low  Volume 

Wastea.  Chemical  Metal  Ciean:nq  Wastes. 
Coal  Pile  Runoff 

The  following  73  toxic  pollutants  are 
excluded  from  national  regulation  because 
they  were  not  detected  by  Section  304(h) 
analytical  m.ethods  or  other  state-ofthe-arl 
methods: 

Acenaphthene 

Acrolein 

Acrylonitnle 

Bcnzidene 

Carbon  Tetrachloride 

1 .2.4-Trichlorobenzene 

Hexachlorobenzene 

Hexachloroethane 

1.1-Dichloroethane 

1.1.2.2-Tetrachloroethdne 

Chloroethane 

Bis(2-Ch!oroefhyl)  Ether 

2-Chloroethyl  Vinyl  Ether  (Mixed) 

2.4.6-Trichlorophenol 

Parachlorometa  Cresol 

1,3-Dichlorobenzene 

3.3-Dichloroi)enzidine 

1.2-Du:hloropropHne 

1.3-DK.hloropropene 

2.4-Dimethy!phenol 

2.4-Dinitrotoluene 

2.6-Dinitroto!uene 

1.2-Diphen>lhydrazinc 

Fluoranthene 

4-ChIorophenyl  Phenyl  Ether 

4-Bromophenyl  Phenyl  Ether 

(Bis(2-Chloroisopropyl)  Ether 

B.s(2-Chlororethoxy)  Methane 

Ktethyl  Chloride 

Meth>l  Bromide 

tlexachlorobutadiene 

Hi'xachlorocyclopentadiene 

Isopiioronp 

Napthalene 

2-\itrophenol 

4-\itrophennl 

2  4-Dinitrophenol 

4.6-Dmitro-O-Cresol 

N-.\itrosodimethylamine 

N-\itrosodi  phenyl  am.  me 

N'  Nitrosodi-N'-Propylamine 


Benzol. A  i.Anthracene 

Benzol  A  iPvrene 

BenzulBiFluoranthene 

Benza(K)Fluoranthene 

Chrysene 

Acenaphthylene 

Anthracene 

Benzo(G.H,I)PeryIene 

Fluorene 

Phenanthrene 

Dibenzo(  A. H)  Anthracene 

Indeno(l,2,3.-C.D)  Pyrene 

Pyrene 

Vinyl  Chloride 

Aldrin 

Dieldrin 

Chlordane 

4,4-DDT 

4,4DDE 

Endosulf  an -.Alpha 

Endosulfan-Beta 

Endosulfan  Sulfate 

Endrin 

Endrin  Aldehyde 

Heptachlor 

Heptachlor  Epoxide 

BHC-Alpha 

BHC-Beta 

BHC(Lindane]-Gama 

BHC-Delta 

Tosaphene 

2.3.7.8-Tetrachlorodibenzo-P-Dioxin 

The  following  seven  toxic  pollutants  are 
exluded  from  regulation  because  their 
detection  in  the  final  effluent  samples  is 
believed  to  be  attributed  to  laboratory 
analysis  and  sampling  contamination. 
Therefore,  they  are  detectable  in  the  effluent 
from  only  a  small  number  of  sources  or  no 
sources  within  the  industry. 
Methylene  Chloride 
Bis(2-Ethylhexyl)  Phthalate 
Butyl  Benzvl  Phthalate 
Di-N-Butyl  Phthalate 
Di-N-Octyl  Phthalate 
Diethyl  Phthalate 
Dimethyl  Phthalate 

Once-Through  Cooling  Water 

The  following  12  toxic  pollutants  are 
excluded  from  national  regulation  because 
they  were  not  detected  by  Section  304(h) 
analytical  methods  or  other  state-of-the-art 
methods: 

Chlorobenzene 

1.2-Dichloroethane 

1,1.2-Trichloroethane 

2-ChlorophenoI 

1,4-Dichlorobenzene 

1.2-Trans-Dichloroethylene 

Dichlorobromomethane 

Nitrobenzene 

4.4-DDD 

Asbestos 

Beryllium 

Cyanide 

The  following  24  toxic  pollutants  are 
excluded  from  national  regulation  because 
they  are  present  in  amounts  too  small  to  be 
effectively  reduced  by  technologies  known  to 
the  Administrator: 
Benzene 

l.l.l-Trichloroethane 
2-Chloronaphthalene 
1.2D!chlorobenzene 
MDichloroethylene 


2.4-Dichlorophenol 

Ethylbenzene 

Penlachlorophenol 

Phenol 

Tetrachloroethylene 

Toluene 

Trichloroethylene 

Antimony 

Arsenic 

Cadmium 

Chromium 

Copper 

Lead 

Mercury 

Nickel 

Selenium 

Silver 

Thallium 

Zinc 

The  following  three  toxic  pollutants  are 
excluded  from  national  regulation  because 
the  pollutants  are  detectable  in  only  a  small 
number  of  sources  and  are  uniquely  related 
to  those  sources  and  because  the  pollutants 
are  present  in  amounts  too  small  to  be 
effectively  reduced  by  technologies  known  to 
the  Administrator 
Chloroform 
Bromoform 
Chiorodibromethane 

Low  Volume  Wastewaters 

The  following  five  toxic  pollutants  are 
excluded  from  national  regulation  because 
they  were  not  detected  by  Section  304(h) 
analytical  methods  or  other  state-of-the-art 
methods. 

2-Chloronaphthalene 
1.1  -Dichloroethylene 
Penlachlorophenol 
Asbestos 
Beryllium 

The  following  34  toxic  pollutants  are 
excluded  from  national  regulation  because 
they  are  present  in  amounts  too  small  to  be 
effectively  reduced  by  technologies  known  to 
the  Administrator: 
Benzene 
Chlorobenzene 
1.2-Dichloroethane 
l.l.l-Trichloroethane 
1.1,2-Trichloroethane 
Chloroform 
2-Chlorohenol 
1.2-Dichlorobenzene 
1,4-Dichlorobenzene 
1,2-Trans-Dichloroethylene 
2.4-Dichlorophenol 
Ethylbenzene 
Bromoform 

Dichlorobromomethane 
Chlordibromomethane 
Nitrobenzene 
Phenol 

Tetrachloroethylene 
Toluene 

Trichloroethylene 
4.4-DDD 
Antimony 
Arsenic 
Cadmium 
Chromium 
Copper 
Cyanide 
Lead 
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Mercury 

Nickel 

Selenium 

Silver 

Thallium 

Zinc 

Chemical  Metal  Cleaning  Wastewa'er 

The  following  32  toxic  pollutants  are 
excluded  from  national  regulation  because 
they  were  not  detected  by  Section  304(h) 
analytical  methods  or  other  state-of-the-art 
methods. 

Benzene 

Chlorobenzene 

1.2-DichIoroethane 

1.1,1-Trichloroethdne 

1.1,2-Trichloroethane 

2-Chloronaphthalene 

Chloroform 

2-Chlorophenol 

l,2-Dichloroben2ene 

1,4-Dichlorobenzene 

l.l-Dichloroethy!ene 

1.2-Trans-Dichloroethvl«ne 

2,4-Dichlorophcnol 

Ethylbenzene 

Bromoform 

Dichlorobromo  me  thane 

Chlorodibromome  thane 

Nitrobenzene 

Pentachlorophenol 

Phenol 

Tetrachloroethyler.e 

Toluene 

Tnchloroe'hylene 

4  4-DDD 

.•\ntimony 

Arsenic 

.Asbestos 

Cyanide 

Mercury 

Selenium 

S;lv»r 

Thdiirum 

The  following  six  toxic  pollutants  are 
excluded  from  national  regulation  because 
sufficient  protection  is  already  provided  by 
the  Agency's  guidelines  and  standards  under 
the  Act. 
Beryllium 
Cadmium 
Chromium 
Lpad 
Nickel 
Zinc 

Coal  Pile  Runoff  I 

The  following  32  toxic  pollutants  are 
excluded  from  national  regulation  because 
they  were  not  detected  by  Section  304(h) 
dnalytical  methods  or  state-of-the-art 
rrethods. 

Benzene  i 

Chlorobenzene 
1.2-Dichloroethane 
1.1.1-Trichloroethane 
1.1.2-Trichloroethane 
-Chlcronaphthalene 
Chloroform 
2-Ch!orophenol 
1,2-Dichlorobenzene 
1,4-Dichloro  benzene 
l,l-Dich!oroethylene 
1.2-Trans-Dichloroethylene 
2.4-Dichlorophenol 
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Ethylbenzene 

Bromoform 

Dichlorobromomethane 

Chlorodibromomethane 

Nitrobenzene 

Pentachlorophenol 

Phenol 

Tetrachloroethylene 

Toluene 

Trichloroethylene 

4.4DDD 

Antimony 

Arsenic 

Asbestos 

Cyanide 

Mercury  , 

Selenium 

Silver 

Thallium 

The  following  seven  toxic  pollutants  are 
excluded  from  national  regulation  because 
sufficient  protection  is  already  provided  by 
the  Agency's  guidelines  and  standards  under 
the  Act. 
Beryllium 
Cadmium 
Chromium 
Copper 
Lead 
Nickel 
Zinc 

Appendix  B— Abbreviations.  Acronyms  and 
Other  Terms  Used  in  This  Notice 

Aot — Tht  Clcu.'-i  Wdtijr  Ai,t. 

Agency — The  U.S.  Environmental  Protection 

Agency 
BAT— The  best  available  technology 

economically  achievable,  under  Section 

304(b)(2)(B)  of  the  Act. 
BCT — The  best  conventional  pollutant 

control  technology,  under  Section  304(b)(4) 

of  the  Act. 
BMP — Best  management  practices  luider 

Section  304(e)  of  the  Act. 
B0D5 — Five  day  biochemical  oxygeri 

demand. 
BPT— The  best  practicable  control  technology 

currently  available,  under  Section  304(b)(lj 

of  the  Act. 
Clean  Water  Act— The  Federal  Water 

Pollution  Control  Act  Amendments  of  1972 

(33  U.S.C.  1251  et  seq.),  as  amended  by  the 

Clean  Water  Act  of  1977  (Pub.  L  95-217). 
Direct  discharger — A  facility  which 

discharges  or  may  discharge  pollutants  into 

waters  of  the  United  States. 
FAC — Free  Available  Chlorine 
GW — gigawatts:  one  billion  watts 
Indirect  discharger — A  facility  which 

discharges  or  may  discharge  pollutants  into 

a  publicly  owned  treatment  works. 
MW — megawatts:  one  million  watts 
mg/1 — Milligrams  per  liter 
NPDES  permit— A  National  Pollutant 

Discharge  Elimination  System  permit 

issued  under  section  402  of  the  Act. 
NSPS — New  source  performance  standards, 

under  Section  304  of  the  Act. 
PCB — Polychlorinated  biphenyl  compound 
ppb — Parts  per  billion. 
POTW — Publicly  owned  treatment  works. 
PSES — Pretreatment  standards  for  existing 
sources  of  indirect  discharges,  under 
section  307(b)  of  the  Act. 


PSNS — Pretreatment  standards  for  new 
sources  of  direct  discharges,  under  section 
307(b)  and  (c)  of  the  Act. 

RCRA — Resource  Conservation  and 
Recovery  Act  (P.L.  94-580)  of  1976, 
Amendments  to  Solid  Waste  Disposal  Act. 

TRC— Total  Residual  Chlorine 

TRO— Total  Residual  Oxidants 

TSS — Total  suspended  solids 

fi.g/1 — Micrograms  per  liter 

40  CFR  Fart  423  is  revised  to  read  as 
follows: 

PART  423— STEAM  ELECTRIC  POWER 
GENERATING  POINT  SOURCE 
CATEGORY 

Sec. 

423.10  Applicability. 

423.11  Specialized  definitions. 

423.12  Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
best  practicable  control  technology 
currently  available  (BPT). 

423.13  Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
best  available  technology  economically 
achievable  (BAT). 

423.14  Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  conventional  pollutant  control 
technology  (BCT).  [Reserved] 

423.15  New  source  performance  standards 
(NSPS). 

423.18     Pretreatment  standards  for  exislino 

sources  (PSES). 
423.17     Pretreatment  standards  for  new 

sources  (PSNS). 
.Appendix  A— 126  Priorilv  Pollutants 

Authority:  Sec.  301:  304(b),  (cj.  (e).  and  (g); 
306(b)  and  (c);  307(b)  and  (c);  and  501.  Clean 
Water  Ant  (Federal  Water  Pollution  Control 
Act  Amendments  of  1972.  as  amended  by 
Clean  Water  Act  of  1977)  (the  "Act":  33 
U.S.C.  1311:  1314(b).  (c).  (e),  and  (g):  1316(b) 
and  (c):  1317(b)  and  (c):  and  1.361;  86  Stat.  816, 
Pub  I..  q:!-50fl:  91  Stat.  1567,  Pub.  L.  95-217). 

§423.10    Applicability. 

The  provisions  of  this  p.irt  arej 
applicable  to  discharges  resulting  from 
the  operation  of  a  generating  unit  by  an 
establishment  primarily  engaged  in  the 
generation  of  electricity  for  distribution 
and  sale  which  results  primarily  from  a 
process  utilizing  fossil  type  fuel  (coal, 
oil,  or  gas)  or  nuclear  fuel  in  conjunction 
with  a  thermal  cycle  employing  the 
steam  water  system  as  the 
thermodynamic  medium. 

§423.11     Specialized  definitions. 

In  addition  to  the  definitions  set  forth 
m  40  CFR  Part  401.  the  following 
definitions  apply  to  this  part: 

(a)  The  term  "total  residual  chlorine" 
for  total  residual  oxidants  for  intake 
wati'r  with  bromides)  means  the  value 
obtained  using  the  amperumetric 
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method  for  total  residual  chlorine 
described  in  40  CFR  Part  136. 

(b)  The  term  "low  volume  waste 
sources"  means,  taken  collectively  as  if 
from  one  source,  wastewater  from  all 
sources  except  those  for  which  specific 
limitations  are  otherwise  established  in 
this  part.  Low  volume  wastes  sources 
include,  but  are  not  limited  to: 
wastewaters  from  wet  scrubber  air 
pollution  control  systems,  ion  exchange 
water  treatment  system,  water 
treatment  evaporator  bluwdown, 
laboratory  and  sampling  stream.s,  boiler 
blowdown,  floor  drains,  cooling  tower 
basin  cleaning  wastes,  and  recirculating 
house  service  water  systems.  Sanitary 
and  air  conditioning  wastes  are  not 
included. 

(c)  The  term  "cht^rr.ical  metal  cleaning 
v\aste"  means  any  wastewater  resulting 
from  the  cleaning  of  any  metal  process 
equipment  with  chemical  compounds, 
including,  but  not  limited  to,  builer  tube 
cleaning. 

(d)  The  term  "metal  cleaning  waste' 
n^Prins  any  wastewater  resulting  from 
c'pfining  [with  or  without  chemical 
cledP.mg  compounds]  any  metal  process 
equipment  including,  but  not  limited  to. 
b(Mlpr  tube  cleaning,  boiler  fireside 
cleaning,  and  air  preheater  cleaning. 

(e)  the  term  "fly  ash"  means  the  ash 
that  is  carried  out  of  the  furnace  by  the 
gas  stream  and  collected  by  niPthanical 
precipitators,  electrostatic  precipitators, 
and/or  fabric  filters.  Economizer  ash  is 
included  when  it  is  collected  with  Hy 
ash. 

(f)  The  term  "bottom  ash  '  means  the 
ash  that  drops  out  of  the  furnace  gas 
stream  in  the  furnace  and  in  the 
economizer  sections.  Economizer  ash  is 
included  when  it  is  collected  with 
bottom  ash. 

(g)  The  term  "once  through  cooling 
water"  means  water  passed  through  the 
main  cooling  condensers  in  one  or  two 
passes  for  the  purpose  of  removing 
waste  heat. 

(h)  The  term  "recirculated  cooling 
V,  dter"  means  water  which  is  passed 
through  the  main  condensers  for  the 
purpose  of  removing  waste  heat,  passed 
through  a  cooling  device  for  the  purpose 
of  removing  such  heat  from  the  water 
and  then  passed  again,  except  for 
blowdown,  through  the  main  condenser. 

(i)  The  term  "10  year.  24/hour  rainfall 
event"  means  a  rainfall  event  with  a 
probable  recurrence  interval  of  once  in 
te:i  years  as  defined  by  the  National 
Weather  Service  in  Technical  Paper  No. 
40.  "Rainfall  Frequency  Atlas  of  the 
United  States."  May  1961  or  equivalent 
regional  rainfall  probability  inlformation 
developed  therefrom. 


(j)  The  term  "blowdown"  means  the 
minimum  discharge  of  recirculating 
water  for  the  purpose  of  discharging 
materials  contained  in  the  water,  the 
further  buildup  of  which  would  cause 
concentration  in  amounts  exceeding 
limits  established  b\  best  engineering 
practices. 

(k)  The  term  "average  concentration" 
as  it  relates  to  chlorine  discharge  mpans 
the  average  of  analyses  made  over  a 
single  period  of  chlorine  release  which 
does  not  exceed  two  hours. 

(1)  The  term  'free  available  chlorine" 
shall  mean  the  value  obtained  using  the 
amperometric  titration  method  for  free 
available  chlorine  described  in 
"Standard  Methods  for  the  Examination 
of  Water  and  Wastewater."  page  112 
(13th  edition). 

(m)  The  term,  "coal  pile  runoff  means 
the  rainfall  runoff  from  or  through  any 
coal  storage  pile. 

§  423.12     Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  ttie  application  of 
ttie  best  practicable  control  tectinology 
currently  available  (BPT), 

(a)  In  establishing  the  hmitations  set 
forth  in  this  section.  EPA  took  into 
account  all  information  it  was  able  to 
collect,  develop  and  solicit  with  respect 
to  factors  [such  as  age  and  size  of  plant. 
utilization  of  facilities,  raw  materials, 
manufacturing  processes,  non-water 
quality  environmental  impacts,  control 
and  treatment  technology  available. 
energy  requirements  and  costs)  which 
can  affect  the  industry 
subcategorization  and  effluent  levels 
established.  It  is.  however,  possible  that 
data  which  would  affect  these 
limitations  have  not  been  available  and. 
as  a  result,  these  limitations  should  be 
adjusted  for  certain  plants  in  this 
industry.  An  individual  discharger  or 
other  interested  person  may  submit 
evidence  to  the  Regional  Administrator 
(or  to  the  State,  if  the  State  has  the 
authority  to  issue  NPDES  permits)  that 
factors  relating  to  the  equipment  or 
facilities  involved,  the  process  applied, 
or  other  such  factors  related  to  such 
discharger  are  fundamentally  different 
from  the  factors  considered  in  the 
establishment  of  the  guidelines.  On  the 
basis  of  such  evidence  or  other 
available  information,  the  Regional 
Administrator  (or  the  State)  will  make  a 
written  finding  that  such  factors  are  or 
are  not  fundamentally  different  for  that 
facility  compared  to  those  specified  in 
the  Development  Document.  If  such 
fundamentally  different  factors  are 
found  to  exist,  the  Regional 
Administrator  or  the  State  shall 


cstdbiish  for  the  dijcharger  effluent 
limitations  in  the  NPDES  Permit  either 
more  or  less  stringent  than  the 
hmitations  established  herein,  to  the 
extent  dictated  by  such  fundamentally 
different  factors.  Such  limitations  must 
be  approved  by  the  Administrator  of  the 
Environmental  Protection  Agency.  The 
Administrator  may  approve  or 
disapprove  such  limitations,  specify 
other  limitations,  or  initiate  proceedings 
to  revise  these  regulations.  The  phrase 
"other  such  factors"  appearing  above 
may  include  significant  cost 
differentials.  In  no  event  may  a 
discharger's  impact  on  receiving  water 
quality^  be  considered  as  a  factor  under 
this  paragraph. 

(b)  Any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  by  the  application  of  the  best 
practicable  control  technology  currently 
available  (BPT): 

(1)  The  pH  of  all  discharges,  except 
once  through  cooling  water,  shall  be 
within  the  range  of  6.0-9.0. 

(2)  There  shall  be  no  discharge  of 
polychlorinated  biphenyl  compounds 
such  as  those  commonly  used  for 
transformer  fluid. 

(3)  The  quantity  of  pollutants 
discharged  from  low  volume  waste 
sources  shall  not  exceed  the  quantity 
determined  by  multiplying  the  flow  of 
low  volume  waste  sources  times  the 
concentration  lised  in  the  following 
table: 


BPT  sHluarTl  limitations 

PolluUnI  or  potlutam  proprty 

VamnHim 
tor  any  1 
Oa»  (mg  1) 

Average  ol 
daily  value* 

lor  30 

coosecuiive 

days  shall 

not  e>ceed 

(mg.!) 

TSS „.      „. 

Oil  and  grease ,„ 

1000                  300 
?0  0                  15.0 

(4)  The  quantity  of  pollutants 
discharged  in  fly  ash  and  bottom  ash 
transport  water  shall  not  exceed  the 
quantity  determined  by  multiplying  the 
flow  of  fly  ash  and  bottom  ash  transport 
water  times  the  concentration  listed  in 
the  following  table: 


BPT  effluent  limilationi 

1  Average  ol 

1  daily  vaiuet 

PoHotam  or  poHuUrrt  properly 

Maximum            tor  30 

lor  any  1     1  consecutive 

day  |mg/i)       days  Shan 

not  exceed 

(n>g/i» 

TSS 

1000 

300 

Oil  and  grease _.      

20  0                  ISO 

VOL 
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(5)  The  quantity  of  pollutants 
discharged  in  metal  cleaning  wastes 
shall  not  exceed  the  quantity 
determined  by  multiplying  the  flow  of 
metal  cleaning  wastes  times  the 
concentration  listed  in  the  following 
table: 


BPT  effluent  limitations 

Averaqe  ot 

daily  values 

PcHli^tant  Of  pcihjta.1t  proper 

Maximum 

for  50 

for  anv  1 

consecutive 

oay  img  i) 

days  snail 

not  exceed 

(mg/l) 

TSS                  .-.. 

1000 

300 

Ctl  and  grfifls*^    

20.0 

150 

Coooer,  total 

1.0 

'0 

10 

1  0 

(6)  The  quantity  of  pollutants 
discharged  in  once  through  cooling 
water  shall  not  exceed  the  quantity 
determined  by  multiplying  the  flow  of 
once  through  cooling  water  sources 
times  the  concentation  listed  in  the 
following  table: 

BP"^  effluent  itmrtations 


Pc'iutant  or  pollutant  proper"/ 


Maximum  Average 

concentra-        concentra- 
tion ;mq  ;)         tion  img,  i) 


F'ee  avaiiacie  cmonne 


0.5 


02 


(7)  The  quantity  of  pollutants 
discharged  in  cooling  tower  blowdown 
shall  not  exceed  the  quantity 
determined  by  multiplying  the  flow  of 
cooling  tower  blowdown  sources  times 
the  concentration  listed  in  the  following 
table: 

I     BPT  effluent  limitations 


P^iiuia'-t  or  poi''^'ant  prop»"*y 

Maximum 
concentra- 
tion (mg/l) 

Average 
cofKentra- 
tion  (mfl/l) 

1 

:                05 

02 

(8)  .Neither  free  available  chlorine  nor 
total  residual  chlorine  may  be 
discharged  from  any  unit  for  more  than 
two  hours  m  any  one  day  and  not  m.ore 
than  one  un;t  in  any  plant  may 
discharge  free  available  or  total  residual 
chlorine  at  any  one  time  unless  the 
utility  can  demonstrate  to  the  Regional 
Administrator  or  State,  if  the  State  has 
N'PDES  permit  issuing  authority,  that  the 
units  in  a  particular  location  cannot 
operate  at  or  below  this  level  or 
chlorination. 

(9)  Subject  to  the  provisions  of 
paragraph  b(10)  of  this  section,  the 


following  effluent  limitations  shall  apply 
to  the  point  source  discharges  of  coal 

pile  runoff: 


BPT  effluent  limitations 

Polhjtant  or  pdlutan'  properry 

Maximum  concentration 
(Of  any  time  (mg,  1) 

TSS _ 

50 

(10)  Any  untreated  overflow  from 
facilities  designed,  constructed,  and 
operated  to  treat  the  volume  of  coal  pile 
runoff  which  is  associated  with  a  10 
year,  24  hour  rainfall  event  shall  not  be 
subject  to  the  limitations  in  paragraph 
(b)(9]  of  this  section. 

(11)  At  the  permitting  authority's 
discretion,  the  quantity  of  pollutant 
allowed  to  be  discharged  may  be 
expressed  as  a  concentration  limitation 
instead  of  the  mass  based  limitations 
specified  in  paragraphs  (b)(3)  through  (7) 
of  this  section.  Concentration  limitations 
shall  be  those  concentrations  specified 
in  this  section. 

(12)  In  the  event  that  waste  streams 
from  various  sources  are  combined  for 
treatment  or  discharge,  the  quantity  of 
each  pollutant  or  pollutant  property 
controlled  in  paragraphs  (b)(1)  through 
(11)  of  this  section  attributable  to  each 
controlled  waste  source  shall  not  exceed 
the  specified  limitations  for  that  waste 
source. 

§  423.13    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  available  technology  economically 
achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30- 
32.  any  existing  point  source  subject  to 
this  part  must  achieve  the  following 
effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

(a)  There  shall  be  no  discharge  of 
polychlorinated  biphenyl  compounds 
such  as  those  commonly  used  for 
transformer  fluid. 

(b)(1)  For  any  plant  with  a  total  rated 
electric  generating  capacity  of  25  or 
more  megawatts,  the  quantity  of 
pollutants  discharged  in  once  through 
cooling  water  from  each  discharge  point 
shall  not  exceed  the  quantity 
determined  by  multiplying  the  flow  of 


once  through  cooling  water  from  each 
discharge  point  times  the  concentration 
listed  in  the  following  table: 


BAT  Effluent  Limitations 

Pollutant  Of  pollutant  propsfty 

Maximum  concentration 
(mg/l) 

020 

(2)  Total  residual  chlorine  may  not  be 
discharged  from  any  single  generating 
unit  for  more  than  two  hours  per  day 
unless  the  discharger  demonstrates  to 
the  permitting  authority  that  discharge 
for  more  than  two  hours  is  required  for 
macroinvertebrate  control. 
Simultaneous  multi-unit  chlorination  is 
permitted. 

(c)(1)  For  any  plant  with  a  total  rated 
generating  capacity  of  less  than  25 
megawatts,  the  quantity  of  pollutants 
discharged  in  once  through  cooling 
water  shall  not  exceed  the  quantity 
determined  by  multiplying  the  flow  of 
once  through  cooling  water  sources 
times  the  concentration  listed  in  the 
following  table: 


Poilutanl  or  pollutant  properly 


Maximum     j     Average 
concentra-    ,    concentra- 
tion (mg/l)    I    tion  (mg/l) 


Free  available  chlonne . 


05 


0,2 


(2)  Neither  free  available  chlorine  nor 
total  residual  chlorine  may  be 
discharged  from  any  unit  for  more  than 
two  hours  in  any  one  day  and  not  more 
than  one  unit  in  any  plant  may 
discharge  free  available  or  total  residual 
chlorine  at  any  one  time  unless  the 
utility  can  demonstrate  to  the  Regional 
Administrator  or  State,  if  the  State  has 
NPDES  permit  issuing  authority,  that  the 
units  in  a  particular  location  cannot 
operate  at  or  below  this  level  of 
chlorination, 

(d)(1)  The  quantity  of  pollutants 
discharged  in  cooling  tower  blowdown 
shall  not  exceed  the  quantity 
determined  by  multiplying  the  flow  of 
cooling  tower  blowdown  times  the 
concentration  listed  below: 


■ 
Pollutant  or  pollutant  property 

BAT  effluent  limitations 

Maximum     1      Average 
concentra-    •    concentra- 
tion (mg/l)     ,    tion  (mg/l) 

F-ee  available  chlorine 

0.5 

02 

LI  Ml 
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Pollutani  0'  Dollutant  proDe-tv 


The  126  priofly  poJIutants  (Ap- 
pendix A)  contained  in  chemi- 
cals added  for  cooling  towei 
nnajrtenance.  except 

Chromium,  total _ 

Zinc,  total 


'  No  detectable  anount. 

(2)  Neither  free  available  chlorine  nor 
total  residual  chlorine  may  be 
discharged  from  any  unit  for  more  than 
two  hours  in  any  one  day  and  not  more 
than  one  unit  in  any  plant  may 
discharge  free  available  or  total  residual 
chlorine  at  any  one  time  unless  the 
utility  can  demonstrate  to  the  Regional 
Administrator  or  State,  if  the  State  has 
NPDES  permit  issuing  authority,  that  the 
units  in  a  particular  location  cannot 
operate  at  or  below  this  level  of 
chlorination. 

(3)  At  the  permitting  authority's 
discretion,  instead  of  the  monitoring 
specified  in  40  CFR  122.11(b)  compliance 
with  the  limitations  for  the  126  priority 
pollutants  in  paragraph  {d)(l)  of  this 
section  may  be  determined  by 
engineering  calculations  which 
demonstrate  that  the  regulated 
pollutants  are  not  detectable  in  the  final 
discharge  by  the  analytical  methods  in 
40  CFR  Part  136. 

(e)  The  quantity  of  pollutants 
discharged  in  chemical  metal  cleaning 
wastes  shall  not  exceed  the  quantity 
determined  by  multiplying  the  flow  of 
chemical  metal  cleaning  wastes  times 
the  concentration  listed  in  the  following 
table: 


Pollulani  Of  pollutant  properly 


BAT  effluent  limitations 


Copper. 

total 

Iron,  total.. 


MaKtmum 
tor  any  t 

day  (mg/l) 


10 
10 


Average  ol 
daily  values 

lor  30 

consecutive 

days  shall 

not  exceed 

(mg/l) 


1  0 

to 


(f)  [Reserved — Nonchemical  Metal 

Cleaning  Wastes). 

(g)  At  the  permitting  authority's 
discretion,  the  quantity  of  pollutant 
allowed  to  be  discharged  may  be 
f\pressed  as  a  concentration  limitation 
instead  of  the  mass  based  limit.itions 
.specified  in  paragraphs  (b)  through  [v.]  of 
tliis  section  Concentration  limitations 


shall  be  those  concentrations  specified 
m  this  section, 

(hi  In  the  ever.t  thdt  waste  streams 
from  vH.f^ious  sources  are  combined  for 
treaimen!  or  discharge,  the  quantity  of 
each  pollutant  or  pollutant  property 
controlled  in  paragraphs  (a)  through  (g) 
of  this  section  attributable  to  each 
controlled  waste  source  shall  not  exceed 
the  specified  limitation  for  that  waste 
source. 

>  423.14     Effluent  limitations  guidelines 
representing  the  tjeg-'ee  of  effluent 
reduction  attainable  by  the  application  o' 
the  best  conventional  pollutant  control 
technology  (8CT)  i  Reserved! 

§423.15     New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards; 

(a)  The  pH  of  all  discharges,  except 
once  through  cooling  water,  shall  be 
within  the  range  of  6.0-9.0. 

(b)  There  shall  be  no  discharge  of 
polychlorinated  biphenyl  compounds 
such  as  those  commonly  used  for 
transformer  fluid. 

(c)  The  quantity  of  pollutants 
discharged  from  low  volume  waste 
sources  shall  not  exceed  the  quantity 
determined  by  multiplying  the  flow  of 
low  volume  waste  sources  times  the 
concentration  listed  in  the  following 
table: 


Poiiuiani  or  pollutant  property 


NSPS  effluent  limitations 


TSS    

Oil  and  grease.. 


Maximum 
for  any  1 
day  (mg.'l) 


10O0 
20.0 


Average  of 

daily  values 

for  30 

consecutive 

days  sf\9ii 

not  exceed 

(mg/l) 


30  0 
ISO 


(d)  The  quantity  of  pollutants 
discharged  in  chemical  metal  cleaning 
wastes  shall  not  exceed  the  quantity 
determined  by  multiplying  the  flow  of 
chemical  metal  cleaning  wastes  times 
the  concentration  listed  in  the  following 
table: 


NSPS  effluent  limitations 

Pollulani  or  pollulant  praperty 

Maximum 
for  any  1 
day  (mg/l) 

Average  ol 
daily  values 

for  30 

consecutive 

days  shall 

not  exceed 

<mg/l) 

TSS             

100.0 

20.0 

1.0 

1.0 

Oil  and  grease            

Copper  total                

Iron,  total                   

150 
10 

(e)  (Reserved— Nonchemii  .-.!  Mi  tal 
Cleaning  Wastes). 

(f)  The  quantity  of  pollutants 
discharged  in  bottom  ash  traijsport 
water  shall  not  exceed  the  quantity 
determined  by  multiplying  the  flow  of 
the  bottom  ash  transport  water  times  the 
concentration  listed  in  the  following 
table: 


NSPS  effluent  hmitations 


Pollutant  or  pollutant  property 


Maximurr 
for  any  1 
day  (mgl) 


TSS 

Oil  and  grease.. 


1000 
200 


Average  o' 
daily  values 

(or  30 
consecutive 
days  shall 
not  exceed 

(mg'll 


300 
150 


(g)  There  shall  be  no  discharge  of 
wastewater  pollutants  from  fly  ash 
transport  water. 

(h)(1)  For  any  plant  with  a  total  rated 
electric  generating  capacity  of  25  or 
more  megawatts,  the  quantity  of 
pollutants  discharged  in  once  through 
cooling  water  from  each  discharge  point 
shall  not  exceed  the  quantity 
determined  by  multiplying  the  flow  of 
once  through  cooling  water  from  each 
discharge  point  times  the  concentration 
listed  in  the  following  table: 


Pollutant  Of  pollutant  property 


Total  residual  ctifonne 


NSPS  effluent 
Nmitatior^ 

Maximum  concentraton 
(mg/l) 


020 


(2)  Total  residual  chlorine  may  not  be 
discharged  from  any  single  generating 
unit  for  more  than  two  hours  per  day 
unless  the  discharger  demonstrates  to 
the  permittmg  authority  that  discharge 
for  more  than  two  hours  is  required  for 
macroinvertebrate  control. 
Simultaneous  multi-unit  chlorination  is 
permitted. 

(i)(l)  For  any  plant  with  a  total  rated 
generating  capacity  of  less  than  25 
megawatts,  the  quantity  of  pollutants 
discharged  in  once  through  cooling 
water  shall  not  exceed  the  quantity 
d(!lermined  by  multiplying  the  flow  of 
once  through  cooling  water  sources 
times  the  concentration  listed  in  the 
following  table: 
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NSPS  etiluent  limitabons 


Po'iutant  c*  poii'^'ar'  oroper-/ 


Free  available  cWorne 


Maxtmum 
concantfa- 
lionlmg/l) 


05 


Average 
concentra- 
tion (mg/l) 


02 


(2)  Neither  free  available  chlorine  nor 

total  residual  chlorine  may  be 
discharged  from  any  unit  for  more  than 
two  hours  in  any  one  day  and  not  more 
than  one  unit  in  any  plant  may 
discharge  free  available  or  total  residual 
chlorine  at  any  one  time  unless  the 
utility  can  demonstrate  to  the  Regional 
Administrator  or  State,  if  the  State  has 
NPDES  permit  issuing  authority,  that  the 
units  in  a  particular  location  cannot 
operate  at  or  below  this  level  of 
chlorination. 

(j)(l)  The  quantity  of  pollutants 
discharged  in  cooling  tower  blowdown 
shall  not  exceed  the  quantity 
determined  by  multiplying  the  flow  of 
cooling  tower  blowdown  times  the 
concentration  listed  below: 


NSPS  effluent  Imitations 


Poii'jta"!  or  poiiutart  procer-, 

Maximum 
aon  tmgj'i) 

Average 
concentra- 
Son  Img/l) 

Free  available  cuionne 

0,5 

02 

Average  ot 

daily  values 


PoUblani  Of  Bcnotar:  sfooerr, 

VtaximuiP 
;or  any  1 
day  (mg/l) 

lor  30 

consecutive 

days  shall 

not  e»ceed 

-(mg/l) 

~ne  126  pnor'ty  pollblants  (Ap- 
p.e^'l^«  A)  contained  'n  cftemi- 
cais  addod  'or  cooling  tower 

maintenance   except 

r) 

02 
1.0 

02 

10 

No  detectable  amount 

(2)  Neither  free  ava.lable  chlorine  nor 
lotal  residual  chlorine  may  be 
discharged  from  any  unit  for  more  than 
two  hours  in  any  one  day  and  not  more 
than  one  unit  in  any  plant  may 
discharge  free  available  or  total  residual 
chlorin  •  i;  any  one  time  unless  the 
utility  cdO  demonstrate  to  the  Region. il 
Administrator  or  Slate,  if  the  State  has 
NPDES  permit  issuing  authority,  that  the 
units  in  a  particular  location  cannot 
operate  at  or  below  this  level  of 
chlorination. 

(3)  At  the  permitting  authority's 
discretion,  instead  of  the  monitorinG  in 
40  CFR  122.111b).  compliance  with  the 
limitations  for  the  126  priority  pollutants 
in  paragraph  (j)(l]  of  this  section  may  be 
determined  by  engineering  calculations 
which  demonstrate  that  the  regulatpd 
pollutants  are  not  detectable  in  the  f;nal 


discharge  by  the  analytical  methods  in 
40  CFR  Part"  136. 

(k)  Subject  to  the  provisions  of 
§  423.15(1),  the  quantity  or  quality  of 
pollutants  or  pollutant  parameters 
discharged  in  coal  pile  runoff  shall  not 
exceed  the  limitations  specified  below: 


Pollutant  or  pollutant  property 


TSS 


t^PS  ettluent  limitations 
lor  any  time 


Not  to  exceed  dO  mg/ 


(1)  Any  untreated  overflow  from 
facilities  designed,  constructed,  and 
operated  to  treat  the  coal  pile  runoff 
which  results  from  a  10  year,  24  hour 
rainfall  event  shall  not  be  subject  to  the 
limitations  in  §  423.15(k). 

(m)  At  the  permitting  authority's 
discretion,  the  quantity  of  pollutant 
allowed  to  be  discharged  may  be 
expressed  as  a  concentration  limitation 
instead  of  the  mass  based  limitation 
specified  in  paragraphs  (c)  through  (j)  of 
this  section.  Concentration  limits  shall 
be  based  on  the  concentrations  specified 
in  this  section. 

(n)  In  the  event  that  waste  streams 
from  various  sources  are  combined  for 
treatment  or  discharge,  the  quantity  of 
each  pollutant  or  pollutant  property 
controlled  in  paragraphs  (a)  through  (m) 
of  this  section  attributable  to  each 
controlled  waste  source  shall  not  exceed 
the  specified  limitation  for  that  waste 
source, 

§  423.16     Pretreafment  standards  for 
existing  sources  (PSES). 

Excrpt  as  provided  in  40  CFR  403.7 
and  403.13.  any  existing  snurce  subject 
to  this  subpart  which  mtroduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  Part  403  and  achieve  the  following 
pretreatment  standards  for  existing 
sources  (PSES)  by  July  1,  1984: 

(a)  There  shall  be  no  discharge  of 
polychlorinated  biphenol  compounds 
'ii.ich  as  those  used  for  transformer  fluid, 

(b)  The  pollutants  discharged  in 
chemical  metal  cleaning  wastes  shall 
not  exceed  the  concentration  listed  in 
the  following  table: 


standards 

Maximum  lor  1  day 
(mg/l) 

Copper,  total 

1.0 

(c)  [Reserved — Nonchemical  Metal 
Cleaning  Wastes). 
(d)(1)  The  pollutants  discharged  in 


cooling  tower  blowdown  shall  not 
exceed  the  concentration  listed  in  the 
following  table: 


i^i^iiutant  Of  poiiutant  property        ' 


PSeS  pietrealmefil 
standards 


Maximum  for  any  time 
(rog/l) 


The  1?6  Dfiority  pollutants  (Ap- 
pendix A)  contained  m  cf^emi- 
cals  added  tor  cooling  lowef 
rnaintenance,  except: 

Chfomium,  total 

Zinc,  total .- 


d 
0.2 
1.0 


No  detectable  amount. 

(2)  At  the  permitting  authority's 
discretion,  instead  of  the  monitoring  in 
40  CFR  122.11(b).  compliance  with  the 
limitations  for  the  126  priority  pollutants 
in  paragraph  (d)(1)  of  this  section  may 
be  determined  by  engineering 
calculations  which  demonstrate  that  the 
regulated  pollutants  are  not  detectable 
in  the  final  discharge  by  the  analytical 
methods  in  40  CFR  Part  136. 

§  423.17    Pretreatment  standards  for  new 
sources  (PSNS). 

Except  as  provided  in  40  CFR  403.7. 
any  new  source  subject  to  this  subpart 
part  which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
com.ply  with  40  CFR  Part  403  and  the 
following  pretreatment  standards  for 
new  sources  (PSNS). 

(a)  There  shall  be  no  discharge  of 
polychlorinated  biphenyl  compounds 
such  as  those  used  for  transformer  fluid 

(b)  The  pollutants  discharged  in 
chemical  metal  cleaning  wastes  shall 
not  exceed  the  concentration  listed  in 
the  following  table: 


PSNS  ptetrealmeni 
standafds 

Maximum  lot  1  day 
(mg/t) 

Copoef.  tola(...„ _ 

10 

(c)  [Reserved — Nonchemical  Mei.il 
Cleaning  Wastes). 

(d)(1)  The  pollutants  discharged  m 
cooling  tower  blowdov^i  shall  not 
exceed  the  concentration  listed  in  the 
following  table: 


Pollutant  Of  pollutant  ptopenty 


'he    i?6    pfionty    pollutants    lAp- 
pendix   A)   cofttained   in   chemi-  t 
rals    added    lor    cooling    lowei 
'maintenance   except: 

Chromium,  total      

Zmc.  (otal - 


PSNS  ptetieatmo 
standards 


Maxinnum  lof  any  hme 
img'l) 


0.2 
1.0 


DM  I 


Federal  Register  /   Vol,  47,   \o.  224  /  Fndav.  Novembe 


r   19,   1982   /   Raics  and  Roqulations 


ds  for  new 


S  0f-3!'0a:rnenl 

standaids 


(21  At  the  permitting  authority's 
discretion,  instead  of  the  monitoring  in 
40  CFR  122.11(b).  compliance  with  the 
limitations  for  the  126  priority  polhitants 
in  paragraph  (d)(1)  of  this  section  may- 
be determined  by  engineering 
calculations  which  demonstrate  that  the 
regulated  pollutants  are  not  detectable 
in  the  final  discharge  by  the  analytical 
methods  in  40  CFR  Part  136. 

(e)  There  shall  be  no  discharge  of 
wastewater  pollutants  from  fly  ash 
transport  water. 

Appendix  A— 126  Priority  Pollutants 

001  Acenaphthene 

002  Acrolein 

003  Acrylonitrile 

004  Benzene 

005  Be.'^zidine 

006  Carbon  tetrachloride 
(tetrachloromethane) 

007  Chlorobenzene 

008  1,2,4-lrichlorobenzene 

009  Hexachlorobenzene 

010  1.2-dichloroethane 
Oil     1.1  1-trichloreothane 

012  Hexachloroethane 

013  1,1-dichloroethane 

014  1.1.2-trichloroethane 

015  1,1.2.2-tetrachloroethane 

016  Chloroethane 

018  Bis{2-chloroethyl)  ether 

019  2-chloroethyl  vinyl  ether  (mixed) 

020  2-chloronaphtha'iene 

021  2.4, 6-tnchlornphtnol 

022  Parachlorometa  cresol 

023  Chloroform  (trichloromelhane) 

024  2-chlorophencl 

025  1.2-dichlorobenzpnp 

026  1,3-dichlorobenzenp 

027  1,4-dichlorobenzene 

028  3,3-dichiorobenzidine 

029  1.1-dichloroethUene 

030  1,2-trans-dichloroethylene 

031  2.4-dichlorophenol 

032  1.2-dichloropropane 

033  1.2-dichloropropylene  (1,3- 
dichloropropenpj 

034  2,4-dimethylphenol 

035  2,4-dinitrololuene 

036  2,6-dinitrololuene 

037  1,2-diphenylhydrazine 
0.38     F.thylbenzene' 

039  Fluoranthene 

040  4-chlarophenyl  phenyl  ether 

041  4-bromophenyl  phenyl  ether 


042  Bis(2-chloroisoprop\l)  e'.her 

043  Bis(2-chloroptho\\)  methane 

044  Methylfne  chloride  (dichloromethane) 

045  Methyl  chloride  (dichloromethane) 

046  Methy!  bromide  (bromomelhane) 
04^     Bromoform  (tribrom.omethane) 
048     Dichlorobromomethane 

051  Chlorodibromomethane 

052  Hexachiorobutadiene 

053  Hpxachloromyclopentadiene 

054  Isophorone 

055  Naphthalene 

056  Nitrobenzene 

057  2-nitrophenol 

058  4-nitrophenol 

059  2.4-dinilrophenol 

060  4.6-d:nitro-o-crpsnl 

061  N-nitrosodi.Tiethylamine 

062  N-nitrosodiphenylamine 

063  N-nitrosodi-n-propylamin 

064  Pentachiurophenol 
005  Phenol 

066  Bis[2-elhylhe,xyl)  phthalate 

067  Butyl  benzyl  phthalate 

068  Di-N'-Butyl  Phthalate 

069  Di-n-octyl  phthalate 

070  Diethyl  Phthalate 

071  Dimethyl  phthalate 

072  1.2-benzantliracene  (benzo[a) 
anthracene 

073  Benzo(a)pyrene  (3.4-benzo-pyrene) 

074  3.4-Benzofluoranthene  (benzQ(b) 
fluoranthene) 

075  11.12-benzofluoranthene  (benzo(b) 
fluoranthene) 

076  Chrysene 

077  Acenaphthylene 

078  Anthracene 

079  1,12-benzoperylene  (benzo(ghi) 
perylene) 

060  Fluorene 

081  Phenanthrene 

082  1,2.5,6-dibenzanthracene  (dibenzo(.h) 
anthracene) 

083  Indeno  (,1,2,3-cd)  pyrene  (2,3-0- 
pheynylene  pyrene) 

084  Pjrene 

085  Tetrachloroethylene 

086  Toluene 

087  Trichloroethylene 

088  Vinyl  chloride  (chloroethylene) 

089  Aldrin 

090  Dieldrin 

091  Chlordane  (technical  mixture  and 
metabolites) 

092  4,4-DDT 

093  4,4-DDE;  (p.p-DDX) 

094  4,4-DDD  (p.p-TDE) 

095  Alpha-endosulfun 


OiK)  Beta-endosulfan 

097  Endosulfan  sulfate 

098  Endrin 

099  Endrin  aldehyde 

100  Heptachlor 

101  Heptachlor  epoxide  (BHC- 
hevachlorocyclohexane) 

102  Alpha-BHC 

103  Beta-BHC 

104  Gamma-BHC  (lindane) 

105  Delta-BHC  (PCB-polychlorinated 
biphenyls) 

106  PCB-1242  (Arochlor  1242) 

107  PCB-1254  (Arochlor  1254) 

108  PCB-1221  (Arochlor  1221) 

109  PCB-1232  (Arochlor  1232) 

110  PCB-1248  (Arochlor  1248) 

111  PCB-1260  (Arochlor  1260) 

112  PCB-1016  (Arochlor  1016) 

113  Toxaphene 

114  Antimony  • 

115  Arsenic  , 

116  Asbestos 

117  Beryllium 

118  Cadmium 

119  Chromium  ,  ; 

120  Copper 

121  Cyanide.  Total 

122  Lead 

123  Mercury  ^' 

124  Nickel 

125  Selenium 

126  Silver 

127  Thallium 
126  Silver 

128  Zinc 

129  2.3,7.8-letrachloro-dibenzo-p-dioxin 
(TCDD) 

PART  125-"  AMENDED^ 

40  CFR  125. 30(d)  is  amended  to  revise 
the  last  sentence  thereof  to  read  as 
follows:  f 

§  125, 3C     c\,,.'po!>e  .".'-a  scope 

(a)  "  ■  ■  This  subpart  applies  to  all 
national  limitations  promulgated  under 
Sections  301  and  304  of  the  Act,  except 
for  the  BPT  limits  contained  in  40  CFR 
423.12  [steam  electric  generating  point 
source  category). 
•        •        ♦        •        • 

|K«  rtw:  B2-3i;71  Filed  11-1»-81  8  45  am| 
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DEPARTMENT  OF  LABOR        | 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federai  and 
Federaily  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  .Act  of 
March  3,  1931.  as  amended  (46  Stat. 
1494,  as  amended.  40  USC.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  1,1  (including  the  statutes  listed  at 
36  FR  306  following  Secretary  of  Labor's 
Order  No.  24-70)  containing  provisions 
for  the  paym.ent  of  wages  which  are 
dependent  upon  determination  by  the 
Secretary  of  Labor  under  the  Davis- 
Bacon  Act:  and  pursuant  to  the 
provisions  of  part  1  of  subtitle  .-X  of  title 
29  of  the  Code  of  Federal  Regulations. 
Procedure  for  Predetermination  of  Wage 
Rates  (37  FR  21133)  and  of  Secretary  of 
Labor's  Orders  12-71  and  15-71  (36  FR 
8755.  8756).  The  prevailing  rates  and 
fringe  benefits  determ.ined  in  these 
decisions  shall,  ;n  accordance  with  the 
prnv;5;fK'.T  if  the  foregoing  statutes, 
consti'u'^  the  minimum  wages  payable 
on  Federal  and  federally  assisted 
construction  projects  to  laborers  and 
mechanics  of  the  specified  classes 
engaged  on  contract  work  of  the 
charac'er  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  ^or  not 
u'llizmg  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in 


effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR.  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

\todifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat. 
1494.  as  amended.  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  1.1  (including  the  statutes  listed  at 
36  FR  306  following  Secretary  of  Labor's 
Order  No.  24-70)  containing  provisions 
for  the  payment  of  wages  which  are 
dependent  upon  determination  by  the 
Secretary  of  Labor  under  the  Davis- 
Bacon  Act;  and  pursuant  to  the 
provisions  of  part  1  of  subtitle  A  of  title 
29  of  Code  of  Federal  Regulations. 
Procedure  for  Predetermination  of  Wage 
Rates  (37  FR  21138)  and  of  Secretary  of 
Labor's  Orders  13-71  and  15-71  (36  FR 
8755,  8756).  The  prevailing  rates  and 
fringe  benefits  determined  in  foregoing 
general  wage  determination  decisions. 


as  hereby  modified,  and/or  superseded 
shaH,  in  accordance  with  the  provisions 
of  the  foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor.  Employment  Standards 
Administration,  Wage  and  Hour 
Division,  Office  of  Government  Contract 
Wage  Standards,  Division  of 
Government  Contract  Wage 
Determinations,  Washington.  D.C.  20210. 
The  cause  for  not  utilizing  the 
rulemaking  procedures  prescribed  in  5 
U.S.C.  553  has  been  set  forth  in  the 
original  General  Determination 
Decision. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dales  of  publication 
in  the  Federal  Register  are  listed  with 

each  State. 

A.92-1047.._ ..„ Sept   17.  1982. 

AL8J-1063 „. Ocl.  15,  1982. 

A  iisKa    AK92-5125 Oct  22.  1982 

Hawaii   H>i2-5123 Oct.  1.  1982. 

New  YoiK,  NY81-3065 - Sept.  11,  1981. 

Pef^nsy^anla  PA81-3091 tJec  28.  1981. 

Conneclicut: 

CT81-3032 May  15.  1981. 

CT82-3001 Feb.  5,  1982. 

Maryland: 

MD80-3047 Aug  29.  1980. 

MDei-3031 May  15.  1981. 

New  York   NY81-3022 Apf  3.  1981. 

Pennsylvania 

PA82-3010 Mar  5,  1982. 

PA82-302a Sept.  10.  1982 

PA82-3027 Oct  8.  1982. 

PA81-3043 . July  17,  1981 

PA81-3047 Juty  17   1981 

Colorado.  0082-5127 Nov  5,  1982 
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Supersedeas  Decisions  to  Genera!  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  .nf 
pubhcation  in  the  Federal  Register  are 
listed  with  each  State.  Supersedeas 
decision  numbers  are  in  parentheses 
following  the  numbers  of  the  decisions 
being  superseded. 


Alabama  AL82-I020(AL82-1082)  Apf  2.  1982 

Arkansas:  AR79-4091(AR82-4064) Oct.  12,  1979 

F'onda  FL82-101B(FL82-1083) Mar  5.  1982 

V  ssoun  MO81-4057(MOe2-4058) July  2i.  1981 

OKiahoma: 

OK81-405'<(OK82-4059) July  10.  1981 

OK81-4071(OK82-4060) Sept   11,  1981 

Tennessee: 

.     TN80-1063(TNB2-2060) Mar  21.  1980 

TN79-1146rrN82-2059) „ „ Nov   16.  1979 

TN81-1202(TN82-2057) May  1.  1981 

TN81-1203(TN82-2058) June  19,  1981 

Signed  at  Washington,  D.C,  this  12th  day  of 
November  1982. 
Dorothy  P.  Come, 

A  ssistant  Artnu'nistrator.  Wage  and  Hour 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  271,  272,  273,  277,  and  281 
[Amdt  No.  207] 

Food  Stamp  Program;  Household 
Composition,  Income  Standards, 
Adjustments,  Deductions,  Outreach 
and  Technical  Amendments 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Final  rule.    [_ 

summary:  On  September  4,  1981.  the 
Department  issued  interim  rules  to 
implement  several  Food  Stamp  Program 
provisions  contained  in  the  1981 
Omnibus  Budget  Reconciliation  Act.  As 
required  by  the  law,  interim  final 
changes  were  made  in:  the  definition  of 
a  household,  which  households  are 
income  eligible  for  food  stamps,  what 
benefits  a  household  will  receive  when 
it  first  applies  and  in  subsequent 
months,  when  USDA  will  update  benefit 
levels  and  allowable  deductions 
amounts  to  account  for  changes  in  the 
cost-of-living  and  other  parts  of  the 
Program.  Taken  together,  these  changes 
were  aimed  at  restricting  eligibility  and 
reducing  the  Program's  cost.  Comments 
were  solicited  on  the  interim  rules 
through  January  4.  1982.  This  final 
rulemaking  addresses  comments 
received  and  resolves  any  significant 
issues.  This  final  rule  also  addresses  a 
provision  of  the  Food  Stamp  and 
Commodity  Distribution  Amendments  of 
1981,  which  expands  on  the  definition  of 
a  "household"  enacted  by  the  1981 
Omnibus  Budget  Reconciliation  Act. 
Additionally,  this  final  rule  addresses 
two  provisions  of  the  1982  Amendments 
to  the  Food  Stamp  Act  mandating  a 
further  delay  for  the  next  cost-of-living 
adjustment  to  the  standard  and  excess 
shelter/dependent  care  deductions  until 
October  1,  1983  and  mandating  that  all 
future  adjustment  amounts  for  such 
deductions  shall  be  rounded  down  to  the 
nearest  lower  dollar  increment.- 
EFFECTIVE  DATE:  The  changes  in  existing 
rules  required  by  this  final  action  are 
effective  November  19, 1982  They  must 
be  fully  implemented  no  later  than 
January  1,  1983, 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  rulemaking 
should  be  addressed  to  Mr  Thomas 
O'Connor,  Supervisor,  Policy  and 
Regulations  Section,  Program 
Development  Division.  Family  Nutrition 
Programs.  Food  and  .Nutrition  Service. 
USDA,  Room  708,  3101  Park  Center 
Drive,  Alexandria,  Virginia  22302. 
Phone:  Area  Code  703-756-3429.  Copies 


of  the  final  Regulatory  Impact  Analysis. 

which  is  summarized  in  this  preamble. 

are  also  available  to  the  public  from  Mr. 

O'Connor. 

SUPPLEMENTARY  INFORMATION: 

Classification 
Executive  Order  12291 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and  Secretary's 
Memorandum  No.  1512-1.  The    ' 
Department  estimates  that  the  rule  will 
result  in  a  savings  of  about  $500  million 
in  fiscal  year  1982.  It  is  classified  as  a 
"major"  rule  because  the  rule  will  have 
a  significant  annual  effect  on  the 
economy,  through  significant  Program 
cost  savings,  of  more  than  $100  million. 
However,  the  nile  will  not  result  in 
major  increases  in  costs  or  prices,  will 
not  have  a  significant  adverse  effect  on 
competition,  employment,  productivity, 
investment,  or  foreign  trade,  and  will 
not  require  significant  changes  in  the 
way  State  and  local  welfare  agencies 
administer  the  Program,  Further,  this 
rule  is  unrelated  to  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises. 
Moreover,  pursuant  to  section  4(a)  of 
Executive  Order  12291.  the  Department 
has  determined  that  this  rule  is  within 
the  authority  delegated  by  law  and 
consistent  with  Congressional  intent. 
Because  this  is  a  major  rule,  the 
Department  has  prepared  a  finfil 
Regulatory  Impact  Analysis  which  is 
summarized  below. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  §|  273.1, 
273.2  and  273.9  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  the  provisions  of  44  U,S,C, 
Chapter  35  and  have  been  assigned 
OMB  =0584-0064. 

Regulator}-  Flexibility  Act 

This  rule  has  also  been  reviewed  with 

regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub,  L.  96- 
354).  The  Administrator  of  the  Food  and 
Nutrition  Service,  has  certified  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  action 
implements  those  provisions  of  the 
September  4,  1981  interim  rules  which 
changed  due  to  comments  received  or 
problems  in  administration  of  the 
interim  rules  raised  by  State  and  local 
welfare  agencies. 

Regulatory  Impact  Analysis 

Seed  for  Action 

On  September  4,  1981,  the  Department 
published  interim  regulations  (46  FR 


44712)  which  contained  those  provisions 
of  the  1981  Omnibus  Budget 
Reconciliation  Act  that  would  save  the 
most  money  while  disrupting  the 
Program's  operation  the  least.  Those 
provisions  addressed  in  the  interim  rules 
were:  (1)  A  gross  income  test  for 
eligibility  determinations;  (2)  a  reduction 
in  the  earned  income  deduction;  (3) 
elimination  of  boarders  and  strikers 
from  Program  participation;  (4)  changing 
the  definition  of  a  household  to  require 
parents  and  children  living  together  to 
apply  as  one  household,  unless  at  least 
one  parent  is  60  years  of  age  or  older;  (5) 
prorating  benefits  that  a  household 
would  receive  for  the  initial  month  of 
application;  (6)  changing  the  schedule 
for  annual  adjustments  in  the  standard 
deduction,  childcare  and  excess  shelter 
deductions  and  the  Thrifty  Food  Plan 
(the  food  plan  on  which  benefit  levels 
are  based);  and  (7)  eliminating  a  1980 
amendment  to  the  Food  Stamp  Act  that 
would  have  taken  effect  on  October  1. 
1981  calling  for  a  dependent  care 
deduction  amount  separate  from  the 
excess  shelter  deduction  amount.  The 
interim  rules  also  contained  a  provision 
of  the  Food  Stamp  Act  Amendments  of 
1980  (Pub.  L.  96-58)  authorizing  a 
medical  deduction  for  Puerto  Rico. 
Guam  and  the  Virgin  Islands  which  had 
to  be  implemented  in  those  areas  on 
October  1, 1981  in  accordance  with  Pub. 
L,  96-58. 

The  September  4  interim  regulations 
resulted  from  legislative  provisions 
aimed  at  achieving  cost  savings  through 
specific  Program  changes.  The 
regulations  contained  in  this  final  action 
adopt  most  of  the  cost-saving  provisions 
of  the  interim  rules.  Although  the 
changes  will  result  in  total  savings  of 
approximately  $500  million  in  fiscal  year 
1982,  the  Department  was  granted  little 
discretion  in  the  implementation  of  the 
changes.  As  a  result,  the  economic 
effects  of  implementing  the  changes  are 
not,  for  the  most  part,  caused  or  created 
by  the  Department's  regulations. 
Therefore,  there  were  no  alternatives 
considered  by  the  Department  which 
would  have  affected  the  savings 
achieved  by  the  rules.  The  two 
provisions  of  the  1982  legislation  which 
are  incorporated  in  this  final  rule  are 
also  nondiscretionary  provisions.  They 
are  expected  to  save  an  estimated  $71 
million.  However,  $31  million  of  that 
savings  will  not  be  realized  until  fiscal 
year  1984, 

Issue  Analysis 

The  Department  has  raised  one  issue 
which  generated  significant  public 
comment  and  for  which  the  Omnibus 
Budget  and  Reconciliation  Act  of  1981 
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(Pub.  L.  97-35,  95  Stat.  358,  August  13, 
1981)  provides  sufficient  discretion  to 
consider  alternatives  to  the  interim  rule. 

This  issue  concerns  the  provision  of 
law  which  renders  strikers  and  their 
households  ineligible  for  food  stamp 
benefits.  However,  the  rule  allows 
households  which  were  eligible  to 
participate  immediately  prior  to  the 
strike  to  continue  to  participate, 
provided  that  these  households  do  not 
receive  an  increase  in  benefits  due  to 
the  striker's  loss  of  income  (Pub.  L.  96- 
35.  Sec.  109.  95  Stat.  361)  Under  the 
interim  rule,  the  income  a  striking 
h(5usehold  member  would  have  received 
from  the  employment  subject  to  the 
strike  is  added  to  current  household 
income,  im  ludina  income  from  stnke 
benefits  and  temporary  employment  for 
determining  the  level  of  program 
benefits.  As  a  result  of  this  policy, 
previously  eligible  households  could 
become  ineligible  even  though  the 
striker's  current  income  is  less  than  his 
pre-strike  wages  and  the  income  of  other 
household  members  has  not  changed. 
The  Department  considered  various 
alternatives  to  resolve  this  approach. 

One  alternative  is  simply  to  freeze  the 
striking  member's  income  as  of  the  day 
prior  to  the  stnke.  'While  this  alternative 
prevents  an  increase  in  benefits,  it  fails 
to  address  the  need  to  adjust  the 
household's  benefits  downward  if  other 
changes  occur.  For  example,  the  striking 
member  may  be  receiving  inconie  from 
strike  benefits  in  addition  to  income 
from  nonstrike-related  temporary 
employment,  and  the  total  of  these 
incomes  may  exceed  the  striker's 
income  prior  to  the  strike.  As  a  result, 
the  household  could  conceivably  receive 
food  stamp  benefits  lo  which  it  would 
not  otherwise  have  been  entitled. 

The  other  alternative  would  compare 
pre-strike  income  to  income  at  the  time 
of  application,  and  attribute  the  higher 
of  the  two  lo  the  household  when 
calculating  current  eligibility  and 
benefits.  The  income  comparison  could 
be  done  on  a  household  basis  or  could 
be  restricted  to  the  striking  member. 
Doing  the  income  comparison  on  a 
household  basis  could  be  unfair  to 
househoiiis  if  nonstiike  related  income 
was  terminated  or  reduced  for  reasons 
not  related  to  the  strike.  Such  a 
household  would  have  the  nonstnkir^ 
household  member  s  non-existent 
income  used  to  compute  benefits.  This 
result  is  avoided  by  restricting  the 
income  comparison  to  the  striker's 
income. 

The  Department  has  chosen  to 
compare  the  striker's  income  before  the 
strike  and  at  the  time  of  application  and 
to  use  the  higher  of  the  two  to  add  to 
current  income  of  nonstriking  household 


members  for  determining  eligibility  and 
the  allotment  level  in  accordance  w!:h  7 
CFR  273.10(e).  This  alternative 
effectively  prevents  any  household 
containing  a  striking  member  from 
receiving  any  increase  in  food  stamp 
benefits  due  to  a  decrease  in  income  as 
a  result  of  the  strike,  while  allowing 
household  benefits  to  be  higher  or  lower 
due  to  nonst.-ikc  related  changes. 

Comment  Analysis 

Although  the  September  4, 1981 
rulemaking  had  the  effect  of  final 
regulaiions.  and  had  to  be  placed  into 
operation  by  State  welfare  agencies,  the 
Department  encouraged  interested 
parties  to  submit  comments  by  January 
4.  1982.  Subsequently,  130  letters  were 
received  which  addressed  various 
provisions  of  the  interim  rules.  The 
provisions  involved  and  the  commenters 
concerns  are  discussed  below. 

Program  Informational  Activities 

Section  111  of  the  Reconciliation  Act 
(9.T  Stat.  362)  and  the  interim  rules 
implemented  two  changes  concerning 
the  Food  Stamp  Program's  outreach 
activities.  First,  they  ehminated  all 
regulatory  requirements  that  State 
agencies  conduct  outreach  activities  {7 
CFR  272.6).  Second,  they  forbade  the 
State  agencies  to  use  Federal  funds  to 
conduct  outreach  activities  (7  CFR  277, 
Appendix  A,  Standards  for  Selected 
Items  of  Cost.  (C)(14)).  The  Department 
continues  to  require,  and  lo  fund  State 
agencies'  activities  concerning  program 
informational  (7  CFR  272.6).  Program 
information  activities  explain  the 
Program  to  the  public.  They  mclude 
information  about  nutrition  and  the 
rights  and  responsibilities  of  applicants 
and  participants. 

Eight  commenters  addressed  the 
provisions  about  program  informational 
activities.  Despite  the  majority  of 
comments  in  opposition  to  the  change, 
the  Department  cannot  change  this 
policy  because  the  Reconciliation  Act 
removes  the  requirement  for  outreach 
and  forbids  Federal  funding  of  outreach 
activities. 

In  the  interim  rules  the  Department 
amended  7  CFR  272.3fd)(l)(ii),  the 
regulation  about  publicizing  waivers 
and  Program  operations  by  removing  the 
third  sentence  of  that  paragraph.  The 
Department  erred  in  the  amendatory 
language;  the  fourth  sentence  should 
have  been  removed.  Therefore,  we  are 
republishing  7  CFR  272.3{d)(l)(ii)  as  it 
should  appear.  Additionally,  the  interim 
rules  amended  7  CFR  272.4(b)  to  delete  a 
reference  to  outreach.  While  the  intent 
of  the  amendment  is  still  relevant,  this 
final  rule  does  not  reflect  the  adoption 
of  the  change  as  a  subsequent  final  rule 


itmoved  7  CFR  2''2  4(b)  in  its  entirety. 
Also,  this  final  ru:c  removes  references 
to  outreach  activui.js  contained  in  7  CFR 
271.4(a)(3),  272.1(g)(l)(iv)(B),  (?)(l)(ix) 
and  (g)(10),  272.8(c).  273.2(c)(3)  and 
281.2(b)  which  were  overlooked  when 
the  interim  rules  were  prepared 

Household  Definition 

Section  101  of  the  Reconciliation  Act 
of  1981  (95  Stat.  358)  and  the  interim 
rules  redefined  "household."  In 
accordance  with  Pub.  L  97-35,  the  rules 
specify  that  parents  and  children  living 
with  each  other  must  apply  for  Program 
benefits  together  unless  at  least  one 
parent  is  60  years  of  age  or  older.  The 
Department  received  15  comment  letters 
on  this  provision  of  the  interim  rules. 
Several  State  welfare  agencies  asked 
that  the  regulations  clarify  what  is 
meant  by  "parent  or  child"  and  "living 
with".  The  Department  has  revised  7 
CFR  273.1  to  clarify  that  parents  living 
with  their  natural,  adopted,  or  step- 
children are  subject  to  this  parent/child 
rule.  The  Department  has  not  defined 
the  term  "living  with".  A  regulatory 
definition  would  be  no  more  effective 
than  the  application  of  a  reasonable 
judgment  based  on  the  circumstances  of 
a  particular  living  arrangement.  For 
example,  parents  and  children  living  in 
the  same  apartment  building  are  not 
considered  to  be  one  household  simply 
because  they  live  in  the  same  building. 
On  the  other  hand,  parents  and  children 
sharing  the  same  individual  apartment 
would  be  considered  as  one  household. 

Some  State  welfare  agencies  asked 
that  the  final  rules  clarify  thai  the 
parent/child  rule  takes  precedence  over 
other  household  rules.  Current  rules 
provide  that  live-in  attendants,  roomers, 
and  ineligible  students  hvmg  with  a 
household  are  not  lo  be  considered 
household  members  in  determining 
eligibility  and  benefit  levels  of  applicant 
households.  Revisions  have  been  made 
to  7  CFR  273.1(a)(2)  to  provide  that 
parents  and  children  living  together 
cannot  take  advantage  of  these 
"nonhousehold  '  member  rules:  they 
must  be  considered  as  one  household 
when  living  with  each  other. 

Two  commenters  requested  an 
exemption  to  (he  parent/child  rule  for 
migrant  households  in  the  work  stream. 
The  commenters  stated  that  normally  an 
employer  provides  housing  for  migrants 
and  that  the  housing  provided  often 
results  in  parents  and  children  living 
together  who  normally  live  in  separate 
households  at  their  home  base. 
However,  Pub.  L.  97-35  provided  an 
exemption  to  the  parent/child  rule  only 
for  households  in  which  at  least  one 
parent  was  60  years  old  or  older.  The 
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law  does  not  provide  the  Department 
with  authority  to  allow  additional 
exemptions  from  the  rule.  Therefore,  no 
change  was  made. 

Additionally,  the  Department  is  taking 
this  opportunity  to  incorporate  an 
amendment  to  the  parent/child  rule 
recently  enacted  by  Pub.  L.  97-98  (the 
Food  Stamp  and  Commodity 
Distribution  Amendments  of  1981)  into 
this  final  rule.  As  mentioned  earlier. 
Pub.  L.  97-35  provided  only  one 
exemption  to  the  parent/child  rule — 
those  households  with  at  least  one 
parent  age  60  or  older.  Pub.  L.  97-98 
expands  the  exemption  to  include 
households  in  which  at  least  one  parent 
is  receiving  certain  Supplemental 
Security  Income,  disability  or  blindness 
payments  under  the  Social  Security  Act. 
Since  these  additional  exemptions  are 
mandated  by  law  and  serve  to  relieve  a 
previous  restriction,  it  is  believed  that 
further  public  comment  is  unnecessary 
and  would  serve  no  useful  parpose.  The 
new  exemptions  have  been  incorporated 
into  7  CFR  273.1(a)(2). 

The  Department  wishes  to  point  out 
that  Congress  recently  passed  more 
legislation  which  will  further  change  the 
definition  of  a  food  stamp  household. 
These  1982  legislative  provisions  will  be 
addressed  in  an  upcoming  regulation. 

Boarders 

Section  102  of  the  Reconciliation  Act 
of  1981  (95  Stat.  358)  and  the  interim 
rules  deleted  provisions  that  would 
allow  boarders  to  apply  for  Program 
benefits  by  claiming  to  be  separate 
households.  The  Department  received  6 
comment  letters  on  this  provision  mostly 
from  State  welfare  agencies  asking  for 
more  clarification.  The  following 
clarifying  changes  have  been  made  to  7 
CFR  273.1(c);  (1)  A  statement  was  added 
to  clarify  that  boarder  status  cannot  be 
granted  to  parents  and  children  living 
together:  (2)  a  statement  was  added  to 
clarify  that  boarders  are  either  ineligible 
to  participate  independent  of  the 
household  providing  the  board,  or  may 
participate  as  a  member  of  the 
^household  with  whom  they  reside,  at 
s^ch  household's  request;  and  (3)  the 
phrase  "in  no  event  shall  food  stamps  be 
paid  for  meals  and  credited  toward 
monthly  payments"  was  deleted  as 
unnecessary.  Also,  the  reference  to 
boarders  contained  in  7  CFR  273.1 
(a)(2)(iv)  has  been  deleted. 

Striken 

Determining  eligibility  and  benefit 
levels.  The  interim  rules  contain 
provisions  which  deny  food  stamps  to 
households  containing  a  striking 
member  who  is  not  exempt  from  the 
work  registration  requirements,  unless 


the  household  can  show  that, 

immediately  prior  to  the  strike,  it  would 
have  been  eligible  for  or  was  receiving 
fdod  stamps  according  to  the  applicable 
food  stamp  rules.  Households  in  which 
thf!  member  on  strike  is  exempt  from 
work  registration  requirements,  other 
'han  those  exempt  solely  on  the  grounds 
that  they  are  employed,  are  not  affected 
by  the  striker  provisions.  Any  increase 
in  benefits  due  to  the  loss  of  income 
from  the  strike  is  prohibited.  Income  is 
to  be  calculated  by  assuming  that  an 
eligible  household  with  a  striking 
member  is  receiving  the  same  amount  of 
income  from  the  striking  member  as  it 
received  immediately  prior  to  the  strike. 
Added  to  this  assumed  income  under 
the  interim  rules  are  any  strike  benefits 
or  income  from  temporary  employment. 
If  other  changes  occur,  e.g.,  a  change  in 
household  size,  household  benefits  are 
to  be  adjusted. 

Forty-two  comment  letters  were 
received  on  the  striker  pro\  isions. 
Numerous  commenters  objected  to 
adding  any  anticipated  income  (i.e., 
strike  benefits  or  temporary 
employment)  to  the  striking  member(s) 
pre-strike  income  when  calculating 
benefits.  As  discussed  earlier  in  the 
Regulatory  Impact  Analysis  section  of 
this  preamble,  these  final  rules  provide 
that  the  striker's  pre-strike  income  will 
be  compared  to  the  striker's  anticipated 
income  at  the  time  of  application  and 
the  higher  of  the  two  will  be  added  to 
the  household's  anticipated  income  at 
the  time  of  application  for  determining 
eligibility  and  allotment  levels. 

Miscpllaneous  Comments.  Several 
commenters  pointed  out  that  the  work 
registration  provisions  of  the  interim 
rules  contain  loopholes  that  could  result 
in  strikers  not  having  the  striker 
provisions  applied  to  them.  In  order  to 
close  these  loopholes,  the  final  striker 
regulations  have  been  revised  to  require 
that  eligibility  requirements  (i.e.,  work 
registration  requirements  and  resource 
levels)  be  judged  as  of  the  day  prior  to 
the  strike  and  with  the  assumption  that 
the  strike  had  not  occurred.  As 
discussed  in  the  preamble  of  the  interim 
rules,  strikers  who  remain  eligible  must 
register  for  work  but  they  will  not  be 
referred  to  work  at  a  struck  site. 

Another  commenter  inquired  as  to  the 
period  of  time  to  use  for  determining  a 
household's  pre-strike  eligibility.  The 
Department  has  determined  that  a 
household's  pre-strike  eligibility  will  be 
determined  based  on  the  day  prior  to  the 
strike  as  if  it  were  the  day  of  application 
and  with  the  asumption  that  the  strike 
had  not  occurred.  Also,  a  household's 
pre-strike  eligibility  will  be  determined 
for  the  month  of  application  by 
considering  the  household's 


circumstances  for  an  enUre  calendar 
month  or  for  a  fiscal  month. 

Gross  Income  Eligibility  Standard 

Using  different  standards.  Section  104 
of  the  Reconciliation  Act  (95  Stat.  358) 
and  the  interim  rules  (7  CFR  273.9(a)(1)) 
set  a  gross  income  eligibility  standard 
for  most  households.  This  gross  income 
limit  is  130%  of  the  appropriate  nonfarm 
income  poverty  guideline  of  the  Office  of 
Management  and  Budget  (0MB).  The 
guidelines  vary  by  size  of  household  and 
by  region  (contiguous  States  and 
outlying  areas).  Two  classes  of 
households  are  not  subject  to  the  gross 
income  standard.  One  class  contains 
households  with  one  member  who  is  at 
least  sixty  years  old.  The  other  class 
contains  households  with  one  member 
who  receives  Supplemental  Security 
Income  (SSI]  payments  under  Title  XVI 
of  the  Social  Security  Act,  or  disability 
and  blindness  payments  under  Titles  I. 
n.  X,  XIV,  or  XVI  of  the  Social  Security 
Act.  These  two  classes  have  a  net 
income  eligibility  standard  (gross 
income  minus  deducfions)  of  100%  of  the 
poverty  guideline. 

Several  commenters  noted  that  there 
are  administrative  problems  in  having 
two  different  income  standards  for  two 
different  groups  of  households.  The 
commenters  suggested  different  ways  to 
avoid  these  problems.  However,  the 
Department  has  no  discretion  in 
applying  the  gross  and  net  income 
standards.  Therefore,  the  Department 
has  not  changed  this  rule. 

Technically  eligible  households. 
When  the  gross  income  eligibility 
standard  is  applied,  a  household  may  be 
eligible,  but  entitled  to  no  benefits.  This 
happens  when  a  household  with  three  or 
more  members  has  a  gross  income 
below  the  gross  standard  but  30%  of  its 
net  income  equals  or  exceeds  the  value 
of  the  Thrifty  Food  Plan  for  the 
household's  size.  These  households 
receive  no  food  stamps.  Households 
with  only  one  or  two  members  in  the 
same  situafion  receive  an  allotment  of 
SlO,  as  required  by  Secfion  8(a)  of  the 
Food  Stamp  Act. 

The  interim  rules  (7  CFR 
273.10(e)(2)(iii))  gave  State  agencies  two 
options  for  handling  households  which 
are  technically  eligible,  but  which 
receive  no  benefits.  Under  the  first 
option,  the  State  agency  denies 
cerfification  for  the  household  because 
its  net  income  is  too  high  for  the 
household  to  receive  benefits.  Under  the 
second  option,  the  State  agency  certifies 
the  household  but  suspends  its 
participation  until  the  household's  net 
income  falls. 
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One  commenter  suggested  that  the 
Department  withdraw  the  second  option 
which  involves  suspended  participation. 
This  commenter  stated  that  this  option 
is  prone  to  error.  The  Department 
prefers  to  give  State  agencies  the 
flexibihty  to  efficiently  process 
household  applications.  Each  State 
agency  can  decide  for  itself  if  the  option 
is  prone  to  error  and,  therefore,  if  the 
option  is  suitable.  The  Department  has 
revised  the  provision  to  clarify  that  the 
options  apply  only  when  a  household  is 
eligible  but  its  income  is  too  high  for  the 
household  to  receive  food  stamps. 

Section  273.10[e)(2)(i)(A)  of  the 
interim  rules  seems  to  state  that  the  net 
income  eligibility  standard  does  not 
apply  to  destitute  households.  One 
commenter  said  that  the  reference  to 
destitute  households  is  confusing  and 
should  be  removed.  The  Department 
intended  to  note  that  State  agencies  do 
not  calculate  the  net  income  of  destitute 
households  as  they  calculate  the  income 
of  other  households.  The  procedure  for 
destitute  households  is  contained  in  7 
CFR  2r3.10(e)(3).  The  Department  has 
revised  this  rule  to  clarify  the  pro\  ision. 

Minimum  allotments,  the  preamble  of 
the  interim  rules  referred  to  the  f.ict  that 
eligible  households  with  only  one  or  two 
members  receive  a  minimum  allotment 
of  $10.  Larger  households  do  not  ha\  e  a 
minimum  allotm.ent;  their  calculated 
allotments  can  be  as  low  as  zero. 
Further,  the  interim  rules  revised  7  CFR 
273.10(e)(2)(ii)  to  reflect  the  calculation 
of  benefits  for  these  households  and 
households  of  larger  sizes  as  it  relates  to 
proration  of  initial  month's  benefits. 
While  paragraph  (e](2)(ii)(A)  did  not 
change  from  the  interim  final  to  the  final 
rule,  this  final  rule  does  not  reflect 
adoption  of  the  interim  final  language. 
The  language  of  (e)(2)(ii)[A)  was  further 
revised  in  a  subsequent  final  rule  issued 
September  14.  1982. 

Two  commenters  suggested  that  the 
Department  change  the  minimum 
allotment  policy.  One  recommended  a 
minimum  allotment  of  $6,  the  other 
recommended  deleting  any  minimum 
allotment.  Because  Section  8(a)  of  the 
Food  Stamp  Act  sets  the  value  of 
allotments,  including  minimum  values, 
the  Department  cannot  change  the 
regulations  on  minimum  allotments 

Becoming  sixty  years  old  m  the  month 
of  application.  Section  104  of  the 
Reconciliation  Act  and  the  interim  rules 
(7  CFR  273.9(a)(2))  state  that  the  State 
agency  will  apply  the  net  income 
eligibility  standard  if  a  household 
contains  a  member  who  is  sixty  years  of 
age  or  older.  It  is  possible  that  a 
household  member  would  be  fifly-nine 
on  the  date  of  application,  but  turn  sixty 
before  the  end  of  the  month  of 


application.  The  Program's  current 
policy  is  to  consider  the  individual  as 
being  sixty  in  the  month  of  application 
and  to  apply  the  net  income  standard. 
One  State  agency  recommended  that 
FNS  change  this  policy. 

The  Department  is  not  making  the 
change  which  the  State  agency 
requested.  The  intent  of  Congress  was 
clearly  to  provide  elderly  and  disabled 
persons  with  a  special  income  eligibility 
standard.  Since  the  household  becomes 
entitled  to  this  special  treatment  at  some 
time  during  the  month  of  application, 
there  is  good  reason  to  give  the 
household  special  treatment  in  that 
month.  Under  current  policy,  a 
household  in  the  same  situation  receives 
the  medical  and  separate  shelter 
deductions  in  the  month  of  application. 
These  deductions  and  the  net  income 
standard  are  closely  related.  The  same 
households  are  entitled  to  all  three 
special  considerations  for  the  same 
reason. 

This  policy  is  also  administratively 
more  efficient  in  that  it  avoids  ? 
household  having  to  file  twice  in  the 
same  month,  once  before  a  member 
turns  sixty  and  again  after.  Therefore 
the  Department  is  revising  7  CFR 
273.10(e)(2)[i)  to  make  explicit  that  State 
agencies  are  required  to  use  the  net 
income  eligibility  standard  if  a 
household  member  will  be  at  least  sixty 
years  old  by  the  last  day  in  the  month  of 
application. 

Maximum  grass  income  eligibility 
table.  The  table  contained  in  the  interim 
rules  (appendix  A  to  §  273,10)  which 
listed  the  Maximum  Gross  Monthly 
Income  Eligibility  Standards  applicable 
in  all  areas  is  not  being  finalized  by  this 
rule.  The  income  standards  were 
recently  changed  to  reflect  a  cost-of- 
living  adjustment  to  become  effective 
luly  1.  1982  and  the  adjusted  standards 
were  published  in  the  Federal  Register 
of  April  27, 1982  at  47  FR  17977.  Also, 
the  provision  contained  in  paragraph 
273.9(a)(4)  of  the  interim  rule  is  not 
being  finalized  by  this  action.  That 
provision,  which  specified  that  the 
income  eligibility  standards  applicable 
for  all  areas  of  Program  operations  can 
be  found  in  the  appendices  of  7  CFR 
273,9.  was  changed  by  rules  issued 
October  19.  1982  (47  FR  46485).  That  rule 
deleted  all  appendices  from  7  CFR  273.9. 

Mass  changes.  The  interim  rules 
revised  the  provisions  on  mass  changes 
at  7  CFR  273.12.  The  revisions  took  into 
account  changes  in  the  schedules  for 
updaJing  the  Thrifty  Food  Plan  in  the 
income  eligibility  standards  and  similar 
aspects  of  the  program.  The  Department 
is  republishing  these  revisions  without 
change. 


Earned  Income  Deduction 

Section  106  of  the  Reconciliation  Act 
(9.^  Stat.  360)  and  the  interim  rules  (7 
CFR  273.9(dj(2))  reduced  the  earned 
income  deduction  from  20%  to  18%  of  a 
household's  earned  income  This 
provision  implements  the  new  deduction 
rate  as  fixed  by  statute. 

.Adjusting  Deductions  and  Rounding 

Section  105  of  the  1981  Reconciliation 
Act  (95  Stat.  359)  and  the  interim  rules  (7 
CFR  273.9(d)  (7)  and  (8))  froze  the 
standard  amd  maximuns  excess  shelter 
deductions  at  their  current  levels.  The 
law  and  rule  also  scheduled  future 
adjustments  to  account  for  changes  in 
the  cost-of-living  for  July  1, 1983, 
October  1, 1984  and  ever>  October  1 
thereafter.  After  the  Department 
published  the  interim  rules.  Congress 
enacted  the  Food  Stamp  Act 
Amendments  of  1982  which  further 
delay  the  )uly  1, 1983  adjustment  to  the 
deductions  (Pub.  L.  97-253.  Subtitle  F, 
Sec.  148,  September  8.  1982).  The  1982 
Amendments  also  change  the  rounding 
procedures  for  calculating  the  amount  of 
future  adjustments.  The  Department  is 
taking  this  opportunity  to  implement  the 
new  schedule  for  the  1983  adjustment  to 
the  deductions  and  the  new  rounding 
procedure.  The  new  schedule  delays  the 
1983  adjustment  until  October  1.  1983 
and  is  estimated  to  save  S40  million  m 
fiscal  year  1983.  The  rounding  procedure 
as  mandated  by  the  law  is  to  round 
down  to  the  nearest  lower  dollar 
increment  (Pub.  L.  97-253,  Sec.  143) 
Prior  to  the  new  legislation,  adjustment 
calculations  were  rounded  to  the  nearest 
$5  increment.  The  Department  will  not 
realize  a  savings  with  the  new  rounding 
procedure  in  fiscal  year  1983.  However, 
in  fiscal  year  1984  the  savings  are 
estimated  at  $31  million.  The  schedule  of 
adjustments  and  the  rounding  procedure 
are  fixed  by  statute.  Since  the 
Department  has  no  discretion  with 
regard  to  these  provisions,  they  are 
being  incorporated  in  this  final 
rulemaking. 

Deductions  in  Gu.im  .ind  the  Virgin 
Islands 

Section  106  of  Pub.  L.  96-249  (the  Food 
Stamp  Act  Amendments  of  1980)  and 
the  interim  rules  (7  CFR  273.9(d)(3)) 
extended  the  medical  deductions  to 
blind  and  disabled  residents  in  Guam, 
Puerto  Rico,  and  the  Virgin  Islands. 
Recipients  of  benefits  to  the  blind  and 
disabled  made  under  titles  I.  II.  X.  XIV 
or  XVI  of  the  Social  Security  Act  may 
now  deduct  medical  expenses  which 
exceed  $35  monthly.  The  interim  rules  [7 
CFR  273.9(d)(5))  extend  the  separate 
dependent  care  and  shelter  deductions 
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to  these  same  households.  No  one 
commented  on  these  provisions. 
Therefore,  the  provisions  are  adopted  as 
final  by  this  action.  However,  the 
language  of  the  provisions  as  it  appea.'^s 
in  this  rulemaking  not  only  reflects 
adoption  of  the  extension  of  the  medical 
deduction  and  the  separate  dependent 
care  and  shelter  deduction  for 
households  in  the  outlying  areas,  as 
implemented  by  the  September  4.  1981 
interim  rule,  but  also  reflects  changes  to 
the  provisions  made  by  rules  issued 
April  30,  1982  (47  FR  6J460).  Thai  rule 
deleted  any  reference  to  Puerto  Rico 
from  these  provisions  effective  July  1. 
1962.  The  language  of  paragraph 
273.9(d)(5)  also  reflects  further  changes 
made  to  that  provis'on  by  rules  issued 
October  19.  1982  (47  FR  464^5),  That  rule 
removed  the  reference  to  the  actiid! 
dollar  amoimt  limit  allowed  fi-r  the 
dependent  care/exces.s  shelter 
deductions. 

.Adjustment  to  the  Thrifty  Food  Plan 

In  the  interim  rules,  the  Dr-partmeiit 
delayed  an  expected  adjastmenl  to  the 
Thrifty  Food  Plan  to  .Apnl  1,  1982. 
Section  103  of  the  Reconciliation  Act 
required  this  delay.  After  the 
Department  published  the  in'erim  rules 
Congress  enacted  Pub  L.  97-98  which 
further  delayed  this  adjustment  (Section 
1304).  The  Department  published  a  final 
rule  on  March  19,  1982  at  47  FR  11815 
which  implemented  this  change. 

Benefit  Levels  for  Initial  Month  of 
Application 

Final  rules  to  resolve  issues  raised  by 
commenters  on  this  portion  of  the 
interim  rules  were  issued  in  a  separate 
rule.  The  rule  was  published  ;n  the 
Federal  Register  of  May  14.  1982  at  47 
FR  20739. 

Technical  Amendments 

On  October  1.  19~8.  the  Drpdr+rcent 
issued  fmal  rules  (43  FR  4~84?i)  after 
consideration  of  com.ments  frnrn  the 
public  which,  among  other  things, 
defined  what  shelter  costs  are  allowed 
in  determining  a  shelter  deduction.  This 
definition  has  appeared  in  the  Code  of 
Federal  Regulations  at  7  CFR 
2:'3.9(d)(5)(ij  through  (dJtSJiv).  The 
definition  had  been  unintentionalU 
removed  from  the  regulations  due  to  ttie 
issuance  of  a  later  rule.  The  Department 
IS  taking  this  opportunity'  to  reinsta'e  the 
definition  of  shelter  costs  as  reeulated 
on  October  17,  1978. 

The  Department  is  also  taking  tTiis 
opportunity  to  remove  any  reference  to 
the  State  of  Massachusetts  contained  m 
7  CFR  273.20.  Under  this  current 
provision  of  regulations,  recipien's  of 
Supplemental  Security  Income  (SSi| 


payments  may  not  participate  in  the 
Food  Stamp  Program  if  the  State 
includes  the  bonus  value  of  food  stamps 
in  any  level  of  State  SSI  payments.  Such 
States  are  commonly  referred  to  as 
"cdsh-out"  States.  Massachusetts 
terminated  its  cash-out  status  and 
effectn  e  October  1,  1961  recipients  of 
SSI  in  that  State  began  participating  in 
'he  Food  Stamp  Program. 

The  Department  is  also  taking  this 
opportunity  to  remove  any  reference  lo 
the  State  of  Massachusetts  contained  in 
7  CFR  273.20.  Under  this  current 
provision  of  regulations,  recipients  of 
Supplemental  Security  Income  (SSI) 
payments  m.ay  not  participate  in  the 
Food  Stamp  Program  if  the  State 
includes  the  bonus  value  of  food  stamps 
in  any  le\  ei  of  State  SSI  payments.  Such 
States  are  commonly  referred  to  as 
"cash-out"  Stales.  Massachusetts 
terminated  its  cash-out  status  and 
effective  October  1,  1981  recipients  of 
SSI  in  that  State  began  p.irticipating  in 
the  Food  Stamp  Program. 

In  accordance  with  the  September  4, 
1981  interim  rules,  §  273.JO(ej(l)(i)(F). 
(G)  and  (Hj  were  reiettered  as 
(e)(l)(i)(£),  (F)  and  |G|.  However,  these 
paragraphs  contained  regulatory 
references  to  each  other  that  were  not 
revised  to  reflect  the  new  designated 
paragraphs.  Therefore,  7  CFR 
273.10(e)(l)(i)(E),  (F)  and  (G)  are  revised 
by  this  final  action  to  correct  this 
oversight. 

In  accordance  with  the  September  4. 
1981  interim  rules,  paragraph  (c)(1)  of 
§  272.4  was  amended  to  delete  a 
reference  to  "outreach"  as  one  of  the  ten 
program  areas  for  which  State  agencies 
solicit  cost  projections.  However,  the 
reference  of  "ten"  program  areas  withm 
the  paragraph  was  not  changed  to 
"nine".  Therefore,  S  272.4(c)(1)  is  revised 
by  this  Gnal  action  to  correct  this 
oversight. 

Implementation 

State  agencies  shall  implement  the 
changes  in  present  rules  required  lf>'  this 
final  rule  no  later  than  January  1. 1983. 
The  disabled  parent  provision  of  5  273.1 
was  made  effective  September  8, 1982. 
by  section  193  of  Pub.  L  97-253. 
Therefore,  disabled  parents  who 
requested  and  were  denied  separate 
household  status  on  or  after  September 
8, 1982  will  be  entitled  to  benefits 
retroactive  to  the  dates  of  their 
applications  for  separate  household 
status. 

Note. — The  following  paragraphs  ui  7  CKR 
which  had  been  amended  or  revised  in 
accordance  with  the  September  4  inieri.-n 
rules  have  not  changed  and  are  adopted  as 
final  in  the  form  originally  set  forth  in  the 
interim  rules: 


§  271.7(b),  (dKlKii).  (d](2}{i)  and  (d)(3); 

5  272.2(a)(2).  (d)(lKi)  and  (d)(l)(ii) 
which  were  redesignated  from  (d)(l)(ii) 
and  (iii),  and  (e)(4)  through  (e)(6)  which 
were  redesignated  from  (e)(5)  through 
(e)(7); 

§  272.4(c)(1)  and  (c)(2); 

§  272.6  in  its  entirety; 

§  272.8(f)  through  (o)  which  were 
redesignated  from  (g)  through  (p) 

§  273.1{a)(l){i)  through  (a)(1)(iiil,  and 
(b)(2)  through  (b)(7]  which  were 
redesignated  from  (b)(3)  through  {b)(8); 

§  273.7(j); 

§  273.9(a),  (a)(1).  (a)(l)(ii)  through  (iii). 
(a)(2l,(a)(2)(ii)  through  (iii),  (a)(3), 
(a)(3)(i)  through  (ii),  (d)(7)(ii)  and  (ui), 
(d)(8](ii),  (iii).  and  (iv),  and  Appendices 
B,  C,  and  D  which  were  redesignated 
from  A,  B,  C; 

§273.10(e)(l)[i).  (e)(1)(i)(A). 
(e)ril(i)(B).  and(e)(1)(i)(C)and(D) 
which  were  redesignated  from 
(e)(1)(i)(D)and(E).(e)(2)(i)(Bl. 
(e]{2)(i)(C),  (e)(^(ii)  (B)  and  (C).  and 
(pl(2)(vi)  which  was  redesignated  from 
(e)[2)(iu)  and  the  revised  (e)|2![vi)(B!. 
(C)  and  (D).  the  new  (el(2)[iiiH  A). 
(e)(2)(iii)(B),  (e)(2)(iv).  (e)(2)[v),  and 
(f)(3)(ii)  and  (iii)  which  were 
redesignated  from  (f)(3)(iii)  and  (iv); 

§273.11(a)(2)(iii).  (a)(4)(iii)(C)-. 
(b)(l)(Ui).  and  (c)(3); 

§  273.12(e)  and  {e)(l); 

§  273.13(b)(8)  through  (b)(1)  whu  h 
were  redesignated  from  (b)i9)  through 
(b)(12);and 

Part  277,  paragraph  (C)(14)  of 
Appendix  A. 

These  unchanged  paragraphs  (except 
for  the  paragraph  that  set  forth  the 
implementation  schedule  of  the  interim 
rules,  and  those  paragraphs  that  were 
simply  reiettered  or  renumbered  due  to 
paragraph  removals  called  for  by  the 
September  4  rules)  are  set  out  below 
along  with  paragraphs-that  are  btiing 
amended  or  revised  by  this  final  action 
for  the  convenience  of  the  reader 
"Please  note  further,  that  although 
§273  11(a)(4)(iii](C)  was  not  chan.;ed 
from  the  interim  rules  it  is  repuliiished 
below  as  paragraph  (a}(4)(ii)(C)  because 
an  earlier  rule  redesignated  it 

List  of  Subjects 

7  CFR  Part  271 

Administrative  practice  and 
procedure.  Food  stamps.  Grant 
programs — social  programs 

7  CFR  Part  272 

Alaska,  Civil  rights,  Food  stamps. 
Grant  programs — social  programs. 
Recordkeeping  and  reporting 
roquirem.ents. 
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7  CFR  Part  273 

Administrative  practice  and 
procedure,  Aliens.  Claims,  Food  stamps. 
Fraud,  Grant  programs — social 
programs,  Penalties,  Recordkeeping  and 
reporting  requirements.  Social  Security, 
Students. 

7  CFR  Part  277 

Food  stamps,  Government 
procurements,  Grant  programs — social 
programs.  Investigations,  Recordkeeping 
and  reporting  requirements. 

Accordingly,  Parts  271,  272.  273  and 
277  are  amended  as  follows: 

PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

§271.4    [Amended] 

1.  In  §  271.4.  paragraph  (a)(3)  is 
n-'moved  and  paragraphs  (a)(4)  throuoh 
(a)(8)  are  redesignated  as  (a)(3)  through 
(a)(7).  respectively. 

2.  In  §  271.7.  paragraphs  (b).  (d)(l)(ii). 
(d)(2)(i)  and  (d)(3)  are  revised  lo  read  as 
follows: 

§  271.7    Allotment  reduction  procedures. 

(b)  Nature  of  reduction  action.  Action 
to  comply  with  Section  18  of  the  Food 
Stamp  Act  of  1977,  as  amended,  may  be 
a  suspension  or  cancellation  of 
allotments  for  one  or  more  months,  a 
reduction  in  allotment  levels  for  one  or 
more  months  or  a  combination  of  these 
three  actions.  If  a  reduction  in 
allotments  is  deemed  necessary, 
allotments  shall  be  reduced  by  reducing 
Thrifty  Food  Plan  amounts  for  each 
household  size  by  the  same  percentage. 
This  results  in  all  households  of  a  given 
size  having  their  benefits  reduced  by  the 
same  dollar  amount.  The  dollar 
reduction  would  be  smallest  for  one- 
person  households  and  greatest  for  the 
largest  hniiseholds.  Since  the  dollar 
amount  would  be  the  same  for  all 
households  of  the  same  size,  the  rate  (jf 
reduction  would  be  lowest  for  zero  net 
income  households  and  greatest  for  the 
highest  net  income  households.  All  ono- 
and  two-person  households  affected  by 
a  reduction  action  shall  be  guaranteed  a 
minimum  benefit  of  $10  unless  the  iif:tion 
is  a  cancellation  of  benefits,  a 
suspension  of  benefits,  or  a  reduction  (jf 
benefits  of  90  percent  or  more  of  the 
total  amount  of  benefits  projected  to  be 
issued  in  the  affected  month. 

(d)  Implementation  of  allotment 
reductions. 

(1)  Reductions.  '  '  * 

(ii)  Upon  receiving  notiHcation  that  a 
reduction  is  to  be  made  in  an  upcoming 
month's  allotments.  State  agencies  shall 
act  inmiedialely  to  implement  the 


reduction.  Such  action  would  differ  from 
State  to  State  depending  on  the  nature 
of  the  issuance  system  in  use.  Where 
there  are  computerized  issuance 
systems,  the  program  used  for 
calculating  allotments  shall  be  alt(;red  to 
reflect  the  appropriate  percentage 
reduction  in  the  Thrifty  Food  Plan  for 
each  household  size  and  the  computer 
program  shall  be  adjusted  to  allow  for  a 
minimum  benefit  of  SlO  for  one-  and 
two-person  households.  The  computer 
program  shall  also  be  adjusted  to 
provide  for  the  roun(jina  of  benefit 
levels  of  Si,  S3  and  $.5  to  S2.  S4  and  S6. 
respectively.  FNS  will  provide  State 
agencies  with  revised  issuance  tables 
reflecting  the  percentage  reductions  to 
bo  made  in  the  Thrifty  Food  Plan 
amounts  and  reduce  Thrifty  Food  Plan 
levels.  In  States  where  manual  issuance 
is  used.  State  agencies  shall  reproduce 
the  issuance  tables  provided  by  F\S 
and  distribute  them  to  issuance 
pt^rsonnel.  State  agencies  shall  ensure 
that  the  re\ised  issuance  tables  are 
distributed  to  issuance  agents  and 
personnel  in  time  to  allow  benefit 
reductions  during  the  month  ordered  by 
FNS.  In  an  HIR  card  systi  m  State 
agencies  have  the  option  of  enacting  the 
reduction  in  benefits  either  by  changing 
all  HIR  cards  before  issuance  activity 
for  the  affected  month  begins  or  by 
adjusting  allotments  at  the  point  of 
issuance  as  each  household  appears  at 
the  issuance  office. 

(2)  Suspensions  and  cancellations,  (i) 
If  a  decision  is  made  to  suspend  or 
cancel  the  distribution  of  food  stamp 
benefits  in  a  given  month.  FNS  shall 
notify  State  agencies  of  the  date  the 
suspension  or  cancellation  is  to  take 
effe(jt.  In  the  event  of  a  suspension  or 
cancellation  of  benefits,  the  provision 
for  a  StO  minimum  benefit  level  for 
households  with  one  or  two  members 
only  shall  b'.'  disregarded  and  all 
households  shall  have  their  benefits 
suspended  or  cancelled.  Upon  receiving 
notification  that  an  upcoming  month's 
issuance  is  lo  be  suspended  or 
cancelled,  State  agencies  shall  lake 
immediate  action  to  effect  the 
suspension  or  cancellation.  This  action 
would  involve  making  necessary 
computer  adjustments  and  notifying 
issuance  agents  and  personnel. 

«         *         *         *         • 

(3)  Affected  allotments.  Whenever  a 
redaction  of  allotments  is  ordered  for  a 
particular  month,  reduced  benefits  shall 
be  calculated  for  all  households  for  the 
designated  month.  However,  any 
household  with  one  or  two  members 
whose  reduced  benefits  would  be  less 
than  SlO  shall  receive  a  minimum 
benefit  of  SlO  e.xcept  as  provided  in 


§  273.10(e)(2).  Allotments  or  portions  of 
allotments  representing  restored  or 
retroactive  benefits  for  a  prior 
unaffected  month  would  not  be  reduced, 
suspended,  or  cancelled  even  though 
they  are  issued  during  an  affected 
month. 


PART  272— REQUIREMENTS  OF 
PARTICIPATING  STATE  AGENCIES 

3.  In  §  272.1,  the  third  sentence  of 
paragraph  (g)(l)(iv)(B)  is  amended  by 
removing  the  words  ",  all  groups  listed 
in  the  State  Food  Stamp  Outreach 
Action  Plan."  Paragraph  (g)(l)(ix)  is 
removed  and  paragraph  (x)  is 
redesignated  as  (ix).  Paragraph  (g)(10)  is 
revised  to  read  as  follows: 

§272  1     General  terms  and  conditions 

(g)  Implementation.  '  '  ' 
(10)  Amendment  No.  207.  State 
agencies  shall  implement  the  changes  in 
the  rules  required  by  Amendment  207  no 
later  than  January  1, 1983.  Disabled 
parents  who  requested  and  were  denied 
seperate  household  status  on  or  after 
September  8. 1982.  will  be  entitled  to 
benefits  retroactive  to  the  dales  of  their 
applications  for  separate  household 
status. 

4.  In  §  272.2.  paragraph  (a)(2)  and  the 
first  sentence  of  (c)(l](i)  are  revised  to 
read  as  follows: 

§  272.2    Plan  of  operation. 

[a]  General  Purpose  and  Content.  '  '  ' 
(2)  Content.  The  basic  components  of 
the  Slate  Plan  of  Operation  are  the 
Federal/State  Agreement,  the  Budget 
Projection  Statement,  and  the  Program 
Activity  Statement.  In  addition,  certain 
attachments  to  the  Plan  are  specified  in 
this  Section  and  in  §  272.2(c)  and 
§  272.3.  The  requirements  for  the  basic 
components  and  attachments  are 
specified  in  §  272.2(c)  and  §  272.2(d) 
respectively.  The  Federal/State 
Agreement  is  the  legal  agreement 
between  the  State  and  the  Department 
of  Agriculture.  This  Agreement  is  the 
means  by  which  the  State  elects  lo 
operate  the  Food  Stamp  Program  and  to 
administer  the  program  in  accordance 
with  the  Food  Stamp  Act  of  1977,  as 
amended,  regulations  issued  pursuant  lo 
the  Act,  Ihe  FNS-approved  State  Plan  of 
Operation,  and  any  State-developed 
manuals  approved  by  FNS.  The  Budget 
Projection  Statement  and  Program 
Activity  Statement  provide  information 
on  the  number  of  actions  and  amounts 
budgeted  for  various  functional  areas 
such  as  certification  and  issuance.  The 
Plan's  attachments  include  the  Disaster 
Plan  (currently  reserved)  and  the 


VOL 


52334 


Federal  Register  /  Vol.  47,  No.  224  /  Friday,  November  19.  1982  /  Rules  and  Regulations 


optional  Nutrition  Education  Plan,  The 
Corrective  Action  Plan  is  considered 
part  of  the  State  Plan  of  Operation,  but 
is  submitted  separately  as  prescribed 
under  §  275.22. 
***** 

(c)  Budget  Projection  Statement  and 
Program  Activity  Statement. 

(1)  *  *  * 

(i)  The  Budget  Projection  Statement 
solicits  projections  of  the  total  costs  for 
nine  areas  of  program  operations 
{certification,  issuance,  performance 
reporting,  fair  hearings,  training,  ADP 
development,  ADP  operation,  fraud 
control,  and  other).  *  *  * 

5.  In  S  2712.  paragraph  (dKlKii)  is 
revised  to  read  as  follows: 

§  272.3    Operating  gtiidelkies  and  forms. 
***** 

(d)  Public  Comment.  '  '  ' 

(1)  *  *  * 

(ii)  Publication  [in  addition  to  the 

notice  of  the  available  components)  of  a 
summary  of  the  waiver  or  general 
Program  operations.  Also  instructions 
on  how  to  obtain  more  information  shall 
be  included.  This  publication  shall  be  in 
sufficient  media  sources  to  ensure 
general  coverage  in  all  project  areas. 
Public  comment  shall  be  solicited  for  a 
minimum  of  30  days. 

•  •  •  *  « 

6.  In  §  272.4,  paragraph  (c)(1)  and  the 
introductory  sentence  to  paragraph 
(c)(2)  are  revised  to  read  as  follows; 

§  272.4    Program  administration  and 
personnal  rsqalr— isnts.  *  *  * 

(c)  Bilingual  requirements.  (1)  Based 
on  the  estimated  total  numiber  of  low- 
income  households  in  a  project  area 
which  speak  the  same  non-English 
language  (a  tingle-language  minority), 
the  State  agency  shall  provide  bilingual 
program  information  and  certification 
materials,  and  staff  or  interpreters  as 
specified  in  paragraphs  (c)(2)  and  (3)  of 
this  section.  Single- language  minority 
refers  to  households  which  speak  the 
same  non-Englisfa  language  and  which 
do  not  contain  adult(8)  fluent  in  English 
as  a  secon(f  language: 

(2)  The  State  agency  will  provide 
materials  used  in  Program  informational 
activities  in  the  appropriate  language(s) 
as  follows,  *  *  • 
***** 

7.  Section  272.6,  is  revised  in  its 
entirety  to  read  as  follows: 

9  272.6    Program  Informational  ActlvttiM 

(a)  Definition.  "Program  informational 
activities"  are  those  activities  that 
convey  information  about  the  Program, 
indodiag  household  rights  and 
responsibilities,  to  applicant  and 
recipient  households  through  means 


such  as  publications,  telephone  hotlines, 
and  face-to-face  contacts. 

(bj  Minimum  requirements.  State 
agencies  shall  comply  with  the  following 
minimum  information  requirements. 

(1)  Nutrition  information,  (i)  FNS  will 
supply  State  agencies  with  posters  and 
pamphlets  containing  information 
regarding  foods  with  substantial 
amounts  of  the  recommended  daily 
allowances  of  protein,  minerals,  and 
vitamins;  menus  msiking  use  of  these 
foods;  and  the  relationship  between 
health  and  diet 

(li)  Printed  materials  such  as  posters, 
fliers,  and  pamphlets,  that  explain  the 
Special  Supplemental  Food  Program  for 
Women.  Infants  and  Children  (WIG) 
and.  where  available,  the  Commodity 
Supplemental  Food  Program  (CSF)  shall 
lie  supphed  by  agencies  administering 
the  WIC  and  CSF  programs  (where 
available); 

(ill)  State  agencies  shall  display  the 
posters  and  make  the  pamphlets 
available  at  all  food  stamp  and  public 
assistance  offices. 

(2)  Rights  and  responsibilities.  State 
agencies  shall  inform  participant  and 
applicant  households  of  their  Program 
rights  and  responsibilities.  This 
information  may  be  provided  through 
whatever  means  the  State  agencies 
deem  appropriate. 

(3)  .A.11  Program  informational  material 
shall  be  available  in  languages  other 
than  English  as  required  in  §  272.4(c) 
and  shall  include  a  statement  that  the 
Program  is  available  to  all  without 
regard  to  race,  color,  sex,  age,  handicap, 
religious  creed,  national  origin  or 
poUtical  belief. 

§272^    [AmendadJ 

8,  In  j  272.6,  paragraph  fc)  is  amended 
by  removing  the  words  "outreach  and" 
appearing  near  the  end  of  the  first 

sentence. 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

9  In  §  273.1,  paragraphs  (a),  (c)  and  (g) 
are  revised  and  a  new  paragraph  (5)  is 
added  to  (g).  The  revisions  and  addition 
read  as  follows: 

§  2711    Househotd  eoncspt. 

(a)  Household  definition  (1)  A 
household  may  be  composed  of  any  of 
the  following  individuals  or  groups  of 
individuals: 

(i)  An  individual  hving  alone; 

(ii)  .\b  individual  Uving  with  others, 
but  customarily  purchasing  food  and 
preparing  meals  for  home  consumption 
separate  and  apart  from  others; 

(iii)  A  group  of  individuals  who  live 
together  and  customarily  purchase  food 


and  prepare  meals  together  for  home 
consumption. 

(2)  Such  individuals  or  groups  of 
individuals  may  not  participate  if  they 
are  residents  of  an  institution,  except  as 
otherwise  specified  in  paragraph  (e)  of 
this  section,  or  residents  of  a 
commercial  boarding  house,  or  living 
with  others  and  paying  compensation  to 
the  others  for  meals  and  lodging,  except 
as  otherwise  specified  in  paragraph  (c) 
of  this  section. 

(3)  In  no  event  shall  nonhousehold 
member  status  (as  described  in  the 
provisions  of  paragraph  (b)  of  this 
section)  or  separate  household  status  be 
granted  to: 

(i)  Parents  living  with  their  natural, 
adopted,  or  step-children  or  such 
children  living  with  such  parents,  unless 
at  least  one  parent  is  60  years  of  age  or 
older  or  receiving  Supplemental  Security 
Income  benefits  under  title  XVI  or 
disability  or  blindness  benefits  under 
titles  L  n.  X.  XIV  or  XVI  of  the  Social 
Security  Act; 

(ii)  Children  under  18  years  of  age 
under  the  parental  control  of  an  adult 
member  of  the  household;  or 

(iii)  A  spouse  of  a  member  of  the 
household  (as  defined  in  §  271.2). 
***** 

(c)  Boarders.  (1)  Boarders  are  defined 
as  individuals  or  groups  of  individuals 
residing  with  others  and  paying 
reasonable  compensation  to  the  others 
for  lodging  and  meals.  Boarders  are 
ineligible  to  participate  in  the  Program 
independent  of  the  household  providing 
the  board.  They  may  participate  as 
members  of  the  household  providing  the 
boarder  services  to  them,  at  such 
household's  request.  In  no  event  shall 
boarder  status  be  granted  to  those 
individuals  or  groups  of  individuals 
described  in  paragraph  (a)(3)  of  this 
section. 

(2)  The  household  within  which  a 
boarder  resides  (including  the  household 
of  the  proprietor  of  a  boarding  house) 
may  participate  in  the  program  if  the 
household  meets  all  the  eligibility 
requirements  for  program  participation. 

(3)  To  determine  if  an  individual  is 
paying  reasonable  compensation  for 
meals  and  lodging  in  making  a 
determination  of  boarder  status,  only 
the  amount  paid  for  meals  shall  be  used, 
provided  that  the  amount  paid  for  meals 
is  distinguishable  from  the  amount  paid 
for  lodging.  A  reasonable  monthly 
payment  shall  lae  either  of  the  following: 

(i)  Boarders  whose  board  arrangement 
is  for  more  than  two  meals  a  day  shall 
pay  an  amount  which  equals  or  exceeds 
the  Thrifty  Food  Plan  for  the  appropriate 
size  of  the  boarder  household;  or 
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(ii)  Boarders  whose  board 
arrangement  is  for  two  meals  or  less  per 
day  shall  pay  an  amount  which  equals 
or  exceeds  two-thirds  of  the  Thrifty 
Food  Plan  for  the  appropriate  size  of  the 
boarder  household. 

[4)  An  individual  furnished  both  meals 
and  lodging  by  a  household  but  paying 
compensation  of  less  than  a  reasonable 
amount  to  the  household  for  such 
services  shall  be  considered  a  member 
of  the  household  providing  the  services. 

(5)  None  of  the  income  or  resources  of 
individuals  determined  to  be  boarders 
and  who  are  not  members  of  the 
household  providing  the  boarder 
services  (as  prescribed  in  paragraph  (3) 
of  this  section)  shall  be  considered 
available  to  such  household.  However, 
the  amount  of  the  payment  that  a 
boarder  gives  to  a  household  shall  be 
treated  as  self-employment  income  to 
the  household.  The  procedures  for 
handling  self-employment  income  from 
boarders  (other  than  such  income 
received  by  a  household  that  owns  and 
operates  a  commerical  boarding  house) 
are  set  forth  in  {  273.11(b).  The 
procedures  for  handling  income  from 
boardsrs  by  a  household  that  owns  and 
operates  a  commerical  boarding 
household  are  set  forth  in  §  273.11(a). 
For  Program  purposes,  a  commerical 
boarding  house  is  defined  as  an 
establishment  licensed  as  an  enterprise 
which  offers  meals  and  lodging  for 
compensation.  In  project  areas  without 
licensing  requirements,  a  commerical 
boarding  house  shall  be  defined  as  a 
commerical  establishment  which  offers 
meals  and  lodging  for  compensation 
with  the  intent  of  making  a  profit.  The 
number  of  boarders  residing  in  a 
boarding  house  shall  not  be  used  to 
determine  if  a  boarding  house  is  a 
commerical  enterprise. 

•         •         *         »         • 

(g)  Strikers.  (1)  Households  with 
striking  members  shall  be  ineligil.'.e  to 
participate  in  the  Food  Stamp  Program 
unless  the  household  was  eligible  for 
benefits  the  day  prior  to  the  strike  and  is 
otherwise  eligible  at  the  time  of 
apphcation.  However,  such  a  household 
shall  not  receive  an  increased  allotment 
as  the  result  of  a  decrease  in  the  income 
of  the  striking  memb€r(s]  of  the 
household. 

(2)  For  food  stamp  purposes,  a  striker 
shall  be  anyone  involved  in  a  btnke  or 
concerted  stoppage  of  work  by  emloyees 
(includmg  a  stoppage  by  reason  of  the 
expiration  of  a  coUective-bargaming 
agreement)  and  any  concerted 
slowdown  or  other  concerted 
interruption  of  operations  by  employees 
Any  employee  affected  by  a  lockout. 
however,  shall  not  be  deemed  to  l)e  a 


Striker.  Further,  an  individual  who  goes 
on  strike  who  is  exempt  from  work 
registration,  in  accordance  with 
§  273.7(b),  the  day  prior  to  the  strike, 
other  than  those  exempt  solely  on  the 
grounds  that  they  are  employed,  shall 
not  be  deemed  to  be  a  striker.  F.xampie'; 
of  non-strikers  who  are  eligible  for 
participation  in  the  program  include  but 
are  not  limited  to: 

(i)  Employees  whose  workplace  is 
closed  by  an  employer  in  order  to  resist 
demands  of  employees  (e.g.,  a  lockout); 

(ii)  Employees  unable  to  work  as  a 
result  of  striking  employees  (e.g., 
truckdrivers  who  are  not  working 
because  striking  newspaper  pressmen 
prevent  newspapers  from  being  printed): 
and. 

(iii)  Employees  who  are  not  part  of  the 
bargaining  unit  on  strike  who  do  not 
want  to  cross  a  picket  line  due  to  fear  of 
personal  injury  or  death. 

(3)  Pre-strike  eligibility  shall  be 
determined  by  considering  the  day  prior 
to  the  strike  as  the  day  of  application 
and  assuming  the  strike  did  not  occur. 

(4)  Eligibility  at  time  of  appjicdiion 
shall  be  determined  by  comparing  the 
striking  member's  income  before  the 
strike  (as  calculated  for  paragraph  3 
above)  to  the  striker's  current  income 
and  adding  the  higher  of  the  two  to  the 
current  income  of  nonstriking  members 
during  the  month  of  application.  To 
determine  benefits  (and  eligibility  for 
households  subject  to  the  net  income 
eligibility  standard),  deduction  shall  be 
calclated  for  the  month  of  application  as 
for  any  other  household.  Whether  the 
striker's  pre-strike  earnings  are  used  or 
his  current  income  is  used,  the  earnings 
deduction  shall  be  allnved  if 
appropriate. 

(5)  Strikers  whose  households  are 
eligible  to  participate  under  the  criteria 
in  §  273.11^1  shiili  be  suliject  to  the  work 
registration  requirements  under  §  273.7 
unless  exempt  under  §  273.7(b)  the  day 
of  application. 

10.  In  §  273.7,  paragraph  (j)  is  revised 
to  read  as  follows: 

§  273.7     Work  registration  requirements. 

*         «         •         *         • 

(j)  Partiripntiav  of  sthkrrft.   Strikers 
whose  households  are  eligible  under  the 
criteria  in  §  273. l(j;)  shall  be  subject  to 
the  work  registration  lequirements 
unless  exempt  under  paragraph  (b)  of 
this  section  at  the  time  of  application. 

11.  In  §  273.9,  paragraphs  (a),  (a)(1), 

(aj(21.  (a)(3),  (d)(2).  introductory 
paragraph  (d)(3).  and  paragraphs  (d)(5). 
(d)(7),  ;ind  (dlj8)  Hre  revised.  The 
revisions  read  as  follows: 


§  273.9    tncome  and  Deductions. 

(a)  Income  eUgibihty  standards. 
Participation  in  the  program  shall  be 
limited  to  those  households  whose 
incomes  are  determined  to  be  a 
substantial  hmiting  factor  in  permitting 
them  to  obtain  a  more  nutritious  diet. 

(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  eligibility  shall  be 
determined  on  the  basis  of  gross  income. 
The  gross  income  eligibility  standards 
for  the  Food  Stamp  Program  shall  be  as 
follows: 

(i)  The  income  eligibility  standards  for 
the  contiguous  48  States  and  the  District 
of  Columbia.  Guam  and  the  Virgin 
Islands  shall  be  130  percent  of  the  Office 
of  Management  and  Budget's  (ONfB) 
nonfarm  income  poverty  guidelines  for 
the  48  States  and  the  District  of 
Columbia. 

(ii)  The  income  eligibility  standard  for 
Alaska  shall  be  130  percent  of  the  OMB  . 
nonfarm  income  poverty  guideline 
prescribed  for  Alaska. 

(iii)  The  income  eligibility  standard 
for  Hawaii  shall  be  130  percent  of  the 
OMB  nonfarm  income  poverty  guideline 
prescribed  for  Hawaii. 

(2)  Households  which  contain  a 
member  who  is  sixty  years  of  age  or 
over,  or  a  member  who  receives 
Supplemental  Security  Income  (SSf) 
benefits  under  Title  XVI  of  the  Social 
Security  Act,  or  disability  anct  blindness 
payments  under  Titles  I,  U.  X,  XTV.  or 
XVI  of  the  Social  Security  Act.  shall  be 
determined  eligible  based  on  net 
income.  The  net  income  eligibility 
standards  for  the  Food  Stamp  Program 
shall  be  as  follows: 

(i)  The  income  eligibility  standards  for 
the  contiguous  48  States  and  the  District 
of  Columbia.  Guam  and  the  Virgin 
Islands  shall  be  the  Office  of 
Management  and  Budget's  (OMB) 
nonfarm  income  poverty  guidelines  for 
the  48  States  and  the  District  of 
Columbia. 

(ii)  The  income  eligibility  standards 
for  Alaska  shall  be  the  OMB  nonfarm 
income  poverty  guideline  prescribed  for 
Alaska. 

(iii)  Tlie  income  eligibility  standard 
for  Hawaii  shall  be  the  OMB  nonfarm 
income  poverty  guidleline  prescribed  for 
Hawaii. 

(3)  The  income  eligibility  limits,  as 
described  in  this  paragraph,  are  revised 
each  July  1.  to  reflect  OMB's  annual 
adjustment  to  the  nonfarm  poverty 
guidelines  for  the  48  States  and  the 
District  of  Columbia,  for  Alaska,  and  for 
Hawaii. 

(i)  130  percent  of  the  annual  income 
poverty  guidelines  shall  be  divided  by 
12  to  determine  the  monthly  gross 
income  standards,  rounding  the  results 
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upward  as  necessary.  For  households 
greater  than  eight  persons,  the 
increment  in  the  0MB  guidehnes  is 
multiplied  by  130  percent,  divided  by  12, 
and  the  results  rounded  upwa.'-d  if 
necessarj'. 

(ii)  The  annual  income  poverty 
guidelines  shall  be  divided  by  12  to 
determine  the  m.onthly  net  irreome 
eligibility  standards,  rounding  the 
results  upward  as  necessary.  For 
households  greater  than  eight  persons, 
the  increment  in  the  0MB  guidelines  is 
divided  by  12.  and  the  results  rounded 
upward  if  necessary. 

•  •         •         »         * 

id)  Income  ded'jctions.  '  '  * 

[1]  Earned  income  deduction.  Eighteen 
percent  of  gross  earned  income  as 
defined  in  paragraph  (b)(1)  of  this 
section.  Earnings  excluded  in  paiagraph 
(c)  of  this  section  shall  not  be  included 
in  gross  earned  income  for  piirpoi.js  of 
computing  the  earned  income  d<3duc'ion. 

(3)  Excess  medical  deduction.  That 
portion  of  medical  expenses  in  excess  of 
S35  per  month,  excluding  special  diets, 
incurred  by  any  househohi  member  who 
is  60  years  of  age  or  over  or  who 
receives  Supplemental  Security  Income 
(SSI)  benefits  under  title  XVI  of  the 
Social  Security  Act  or  disability  and 
blindness  benefits  under  titles  I.  II,  X. 
XIV,  and  XVI  of  the  Social  Security  Act. 
Spouses  or  other  persons  receiving 
benefits  as  a  dependent  of  the  SS!  or 
disability  and  blindness  recipient  are 
not  eligible  to  receive  this  deduction  but 
persons  receiving  emergency  SSI 
benefits  based  on  presumptive  eligibility 
are  eligible  for  this  deduction. 
Allowable  medical  costs  are: 

*  »         «         *         * 

(5)  Shelter  costs.  Monthly  shelter 
costs  in  excess  of  50  percent  of  the 
household's  income  after  all  other 
deductions  in  paragraphs  (d)(l],  (2),  (3) 
and  (4)  of  'his  section  have  been 
allcv\ed  The  shelter  deduction  alone,  or 
in  combination  with  the  dependent  care 
deduction  in  paragraph  [d][4)  of  this 
section  shall  not  exceed  the  maximum 
limit  established  for  the  dependent  care 
deduction.  This  is  applicable  unless  the 
household  contains  a  member  vvho  is 
age  60  or  over,  or  who  receives 
Supplemental  Security  Incom.e  benefits 
(including  emergency  benefits  based  on 
presumptive  eligibili'y)  under  title  XVI 
or  disability  and  blindness  payments 
under  titles  I,  II.  X,  XIV,  and  XVI  of  the 
Social  Security  Act.  Such  households 
shall  receive  an  excess  shelter 
deduction  for  the  monthly  cost  'hat 
exceeds  50  percent  of  the  household's 
monthly  income  after  all  other 
applicable  deductions.  The  shelter 
deduction  amount  applicable  for  use  in 


the  48  contiguous  States  and  the  District 
of  Columbia,  and  the  amounts 
applicable  for  use  in  Alaska.  Hawaii, 
Guam,  and  the  Virgin  Islands  are 
adjusted  annually  and  will  be 
prescribed  in  General  notices  published 
in  the  Federal  Register.  Shelter  costs 
shall  include  only  the  following: 

(i)  Continuing  charges  for  the  shelter 
occupied  by  the  household,  including 
rent,  mortgage,  or  other  continuing 
charges  leading  to  the  ownership  of  the 
shelter  such  as  loan  repayments  for  the 
purchase  of  a  mobile  home,  including 
interest  on  such  payments. 

(ii)  Property  taxes.  State  and  local 
assessments,  and  insurance  on  the 
structure  itself,  but  not  separate  costs 
for  insuring  furniture  or  personal 
belongings. 

(iii)  The  cost  of  heating  and  cooking 
fuel;  cooling  and  electricity;  water  and 
sewerage;  garbage  and  trash  collection 
fees;  the  basic  service  fee  for  one 
telephone,  including  tax  on  the  basic 
fee;  and  fees  charged  by  the  utility 
provider  for  initial  installation  of  the 
utility.  One-time  deposits  shall  not  be 
included  as  shelter  costs. 

(iv)  The  shelter  costs  for  the  home  if 
temporarily  not  occupied  by  the 
household  because  of  employment  or 
training  away  from  home,  illness,  or 
abandonment  caused  by  a  natural 
disaster  or  casualty  loss.  For  costs  of  a 
home  vacated  by  the  household  to  be 
included  in  the  household's  shelter 
costs,  the  household  must  intend  to 
return  to  the  home;  the  current 
occupants  of  the  home,  if  any,  must  not 
be  claiming  the  shelter  costs  for  food 
stamp  purposes:  and  the  home  must  not 
be  leased  or  rented  during  the  absence 
of  the  household. 

(v)  Charges  for  the  repair  of  the  home 
which  was  substantially  damaged  or 
destroyed  due  to  a  natural  disaster  such 
as  a  fire  or  flood.  Shelter  costs  shall  not 
include  charges  for  repair  of  the  home 
that  have  been  or  will  be  reimbursed  by 
private  or  public  relief  agencies, 
insurance  companies,  or  from  any  other 
source. 
*        *        <        •        • 

(7)  Adjustment  of  standard  deduction. 
(i)  Effective  October  1, 1983,  the 
standard  deductions  shall  be  adjusted  to 
reflect  changes  in  the  Consumer  Price 
Index  for  all  urban  consumers  (Cl'I-U) 
for  items  other  than  food  and  the 
homeownership  component  of  shelter 
costs  for  the  fifteen  month.s  end'ng 
March  31,  1983, 

(ii)  Effective  October  1.  1984.  the 
standard  deductions  shall  be  adjusted  to 
reflect  changes  in  the  CPI-U  for  items 
other  than  food  and  the  homeownership 


component  of  shelter  costs  for  the 
fifteen  months  ending  June  30, 1984. 

(iii)  Effective  October  1, 1985,  and 
each  October  1  thereafter,  the  standard 
deductions  shall  be  adjusted  to  reflect 
changes  in  the  CPI-U  for  items  other 
than  food  and  the  homeownership 
component  of  shelter  costs  for  the 
twelve  months  ending  the  previous  June 
30. 

(iv)  These  adjustments  shall  be  based 
on  the  previous  unrounded  numbers, 
and  the  result  rounded  down  to  the 
nearest  lower  dollar  increment, 

(8)  Adjustment  of  shelter  deduction,  (i) 
Effective  October  1, 1983.  the  maximum 
limit  for  excess  shelter  expense 
deductions  shall  be  adjusted  to  reflect 
changes  in  the  shelter  (exclusive  of 
homeownership  costs),  fuel,  and  utilities 
components  of  the  CPI-U  for  the  fifteen 
months  ending  March  31. 1983. 

(ii)  Effective  October  1, 1984.  the 
maximum  limit  for  excess  shelter 
expense  deductions  shall  be  adjusted  to 
reflect  changes  in  the  shelter  (exclusive 
of  homeownership  costs),  fuel,  and 
utilities  components  of  the  CPI-U  for  the 
fifteen  months  ending  June  30.  1984. 

(iii)  Effective  October  1,  1985,  and 
each  October  1  thereafter,  the  maximum 
limit  for  excess  shelter  expense 
deductions  shall  be  adjusted  to  reflect 
changes  in  the  shelter  (exclusive  of 
homeownership  costs),  fuel,  and  utilities 
components  of  the  CPI-U  for  the  twelve 
months  ending  the  preceding  June  30. 

(iv)  These  adjustments  shall  be  based 
on  the  previous  unrounded  numbers, 
and  the  result  rounded  down  to  the 
nearest  lower  dollar  increment. 
***** 

12.  In  §273.10: 

(a)  Introductory  paragraph  (e)(l)(i). 
paragraphs  (e)(l)(i)(A)  and  (e)(l)(i)(B)  are 
revised: 

(b)  Paragraph  (e)(l)(i)(E)  is  amended 
by  changing  the  reference  appearing  at 
the  end  of  that  paragraph  from 
(e)(!)(i)(G)  to  (e)(l)(i)(F): 

(c)  Paragraph  (eJ(l)(i)(F)  is  amended 
by  changing  the  reference  appearing  at 
the  end  of  the  paragraph  from  (e)(l)(i)(H) 
to  (e)(l)(i)(G); 

(d)  Paragraph  (e)(l)(i)(G)  is  amended 
by  changing  the  reference  appearing  in 
the  middle  of  that  paragraph  from 
(e)(l)(i)(F)  to  (e)(l)(i)(E); 

(e)  Paragraphs  (e)(2)(i),  (e)(2)(ii)(B). 
(e)(2)(ii)(C),  (e)(2)(iii),  (e)(2)(iv),  (e)(2)(v). 
(e)(2)(vi)(B),(e)(2)(vi)(C),  and 
(e)(2)(vi)(D)  are  revised. 

The  revisions  read  as  follows: 

§  273.10    Determining  household  eligibility 
and  benefit  levels. 
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(e)  Calculating  net  income  and  benefit 
levels. — (\]  Net  monthly  income.  '   '   ' 

(i)  To  determine  a  household's  net 
monthly  income,  the  State  agency  shall: 

(A)  Add  the  gross  monthly  income 
earned  by  all  household  members  and 
the  total  monthly  unearned  income  of  all 
household  members,  minus  income 
exclusions,  to  determine  the  households 
total  gross  income. 

(B)  Multiply  the  total  gross  ruunthly 
earned  income  by  18  percent  and 
subtract  that  amount  from  the  total 
gross  income;  or  multiply  the  total  gross 
monthly  earned  income  by  82  percent 
and  add  that  to  the  total  monthly 
unearned  income,  minus  income 
exclusions. 

(2)  Eligibility  and  benefits.  (i)(A) 
Households  containing  a  member  who  is 
sixty  years  of  age  or  over,  or  a  member 
who  receives  Supplemental  Security 
Income  (SSI)  benefits  under  title  XVI  of 
ihe  Social  Security  Act  or  disability  and 
blindness  payments  under  titles  1.  11,  X. 
XIV,  or  XVI  of  the  Social  Security  Act 
shall  have  their  net  income,  as 
c.ilf:ulated  m  paragraph  (e)(1)  of  this 
s(H  tion  (except  for  households 
considered  destitute  in  accordance  with 
paragraph  (e)f.3)  of  this  section). 
(.(impared  to  the  monthly  income 
eligibility  standards  defined  in 
§  27;i.9(a)(2)  for  the  appropriate 
hmisuhold  size  to  determine  eligibility 
for  the  month. 

(B)  For  all  other  households,  the  State 
agency  shall  compare  a  household's 
gross  income,  as  calculated  in 
accordance  with  paragraph  (e)(l)(i)(A) 
of  this  section,  to  the  monthly  income 
eligibility  standards  defined  in 

S  273.gfa)(l)  for  the  appropriate 
household  size  to  determine  eligibility 
fur  ihe  month. 

(C)  For  households  considered 
destitute  in  accordance  with  paragraph 
(e)(3)  of  this  section,  the  State  agency 
shall  determine  a  household's  eligibility 
by  computing  its  gross  and  net  income 
according  to  paragraph  (e)(3)  of  this 
section,  and  comparing,  as  appropriate, 
either  the  gross  or  net  income  to  the 
corre.sponding  income  eligibility 
standard  in  accordance  with  §  273.9(a) 
(II  or  (2). 

(D)  If  a  household  contains  a  member 
who  is  fifty-nine  years  old  on  the  date  of 
application,  but  who  will  become  sixty 
before  the  end  of  the  month  of 
application,  the  State  agency  shall 
determine  the  household's  eligibility  in 
accordance  with  paragraph  (e)(2)(i)(A) 
of  this  section. 

(ii)'  •* 

(B)  All  eligible  one-  and  two-person 
households  shall  receive  minimum 


montly  allotments  of  $10.  In  the  intitial 
month  of  application,  these  households 
shall  receive  a  pro  rata  share  of  the  SKI 
depending  on  the  day  on  which  they 
applied,  in  accordance  w-th  p-.r,i;^:iiph 
(a)(1)  of  this  section. 

(C)  All  eligible  households  whose 
benefits  are  prorated  to  Si,  S3,  and  $5  in 
accordance  with  paragraph  (aid)  of  this 
section,  and  eligible  households  wi'h 
three  or  more  members  which  are 
entitled  to  $1,  $3.  and  S5  allotments  shall 
receive  allotments,  of  S2.  S4.  and  S6, 
lespect.vely,  to  correspond  with  current 
coupon  book  denominat'ons. 

(ill)  For  an  e'lg;"^  !e  hou.sehold  with 
three  or  more  members  which  is  entitled 
to  no  benefits  (except  because  of  the 
proration  requirements  of  paragraph 
(a)(] )  of  this  section)  the  State  agency 
shall  lalvc  either  of  the  following  actions: 

(A)  The  State  agency  shall  deny  the 
huuseliold's  application  on  the  grounds 
that  its  net  income  exceeds  the  level  at 
which  benefits  are  issued:  or 

(B)  The  State  agency  shall  certify  the 
housf  hold  but  suspend  its  participation. 
subject  to  the  following  conditions: 

(7)  The  State  agency  shall  inform  the 
suspended  household,  in  writing,  of  its 
suspended  status,  and  of  its  rights  and 
responsibilities  while  it  is  in  that  status. 

{2]  The  State  agency  shall  set  the 
households  change  reporting 
reguiremnnis  and  the  manner  in  which 
those  changes  will  be  reported  and 
processed. 

(.7)  The  State  agency  shall  specify 
which  changes  shall  entitle  the 
household  to  have  its  status  converted 
from  suspension  to  issuance,  and  which 
changes  shall  require  the  household  to 
reapply  for  participation. 

[4]  The  household  shall  retain  Ihe 
right  to  submit  a  new  application  while 
it  is  suspended. 

(5)  The  State  agency  shall  convert  a 
household  from  suspension  to  issuance 
status,  without  requiring  an  additional 
certification  interview,  and  issue  its 
initial  allotment,  within  ten  days  of  the 
date  the  household  reports  the  change. 

[6]  The  State  agency  shall  prorate  the 
household's  benefits,  in  the  first  month 
after  the  suspension  period,  from  the 
date  the  household  reports  a  change,  in 
accordance  with  paragraph  (a)(1)  of  this 
section. 

(7)  The  State  agency  may  detey  the 
work  registration  of  the  household's 
members  until  the  household  is 
determined  to  be  entitled  to  benefits. 

(8)  Whether  a  household  member 
registers  for  work  at  the  time  of 
application  or  when  the  household  is 
determined  to  be  entitled  to  benefits,  the 
State  agency  shall  submit  the  member's 
work  registration  form  to  the  State 
Employment  Security  Agency  (SESA) 


f;ve  days  after  the  household 


IS 


determined  to  be  entitled  to  benef'ts. 

[9]  The  household  shall  not  be  subject 
to  the  job  search  requirements  of 
§  273.7(f)  until  It  has  been  determined  to 
be  entided  to  benefits. 

(iv)  For  those  eligible  households 
which  are  entitled  to  no  benefits  in  their 
initial  month  of  appbcation.  in 
accordance  with  paragraph  (a)(1)  of  this 
secbon.  but  are  entitled  to  benefits  in 
subsequent  months,  the  State  agency 
shall  certify  the  households  beginning 
with  the  month  of  application. 

(v)  When  a  household's  circumstances 
change  and  it  becomes  entitled  to  a 
different  income  eligibihty  standard,  the 
State  agency  shall  apply  the  different 
standard  at  the  next  recertification  or 
whenever  the  Slate  agency  changes  the 
household's  eligibility,  benefit  level  or 
certification  period,  whichever  occurs 
first. 

(vi)  •   •   • 

(B)  Except  as  provided  in  paragraph 
(e)(2)(vi)(C)  of  this  section,  if  the  amount 
of  benefits  obtained  by  the  calculation 
in  paragraph  (e)(2)(ii)(A)  of  this  section 
is  less  than  $10  for  one-  and  two-person 
households  only,  the  household  shall  be 
provided  a  minimum  benefit  of  $10. 

(C)  In  the  event  that  the  national 
reduction  in  benefits  is  90  percent  or 
more  of  the  benefits  projected  to  be 
issued  for  the  afTecled  month,  the 
provision  for  a  minimum  benefit  for 
households  with  one  or  two  members 
only  may  be  disregarded  and  all 
households  may  have  their  benefits 
lowered  by  reducing  Tlirifty  Food  Plan 
amounts  by  the  percentage  specified  by 
the  Department.  The  benefit  reduction 
notice  issued  by  the  Department  to 
effectuate  a  benefit  reduction  will 
specify  whether  minimum  benefits  for 
households  with  one  or  two  members 
only  are  to  be  provided  to  households. 

(D)  If  the  action  in  effect  is  a 
suspension  or  cancellation,  eligible 
households  shall  have  their  allotment 
levels  calculated  according  to  Ihe 
procedures  in  paragraph  {e)(2)(ii)  of  this 
section.  However,  the  allotments  shall 
not  be  issued  for  the  month  the 
suspension  or  cancellation  is  in  effect. 
The  provision  for  a  SlO  minimum  benefit 
for  households  with  one  or  two 
members  only  shall  be  disregarded  and 
all  households  shall  have  their  benefits 
suspended  or  cancelled  for  the 
designated  month. 

*        •        *        •        « 

13.  In  §  273.11,  paragraphs  (a){2)(iii). 
(a)(4)(ii)(C),  (b)(l)(iii),  and  (c)(3)  are 
revised  and  paragraph  (c)(4)  is  amended 
by  removing  the  word  "net"  appearing 
between  the  words  "household's"  and 
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'monthly".  The  revision  reads  as 


§  273. 1 1     Actfon  on  households  with 
special  circumstances. 

[a]  Self-employmert  income.  '   '   * 
(2)  Determining  monthly  income  from 

sei^'-employm.ent.  '   '   ' 

(iii)  The  monthly  net  self-enployment 
income  shall  be  added  to  anv  other 
earned  income  received  by  the 
household.  The  total  monthly  earned 
income,  less  the  18-percent  earned 
income  deduction,  shall  then  be  added 
'0  dil  monthly  unearned  income 
received  by  tne  household  The  standard 
deduction,  dependent  care  and  shelter 
costs  shaii  be  computed  as  for  any  other 
household  and  subiracted  to  determine 
the  monthly  net  income  of  the 
household. 

(4)  Allowable  cos's  of  producing  seJf- 
employment  income.  * 

(ii)  *   •   • 

(C)  Feaeral,  State,  ard  ,  jca.  inconie 
taxes,  money  set  aside  for  retirement 
purposes,  and  other  work-related 
personal  expenses  (such  as 
transportation  to  and  from  vvor.NJ,  as 
these  expenses  are  accounted  for  by  the 
18-percent  earned  income  deduction 
specified  m  §  273.9(d)t2). 

«  *  *  ■  * 

(b)  Boarders. 

(1)  Households  with  boarders.  '  '  ' 
(iii)  Deductible  expenses.  The  net 
income  from  self-employment  shall  be 
added  to  other  earned  income  and  the 
18-percent  earned  income  deduction 
shall  be  applied  to  the  total.  Shelter 
costs  the  household  actually  incurs, 
even  if  the  boarder  contributes  to  the 
household  for  part  of  the  household's 
shelter  expenses,  shall  be  computed  to 
determine  if  the  household  will  receive  a 
shelter  deduction.  However,  the  shelter 
costs  shall  not  include  any  shelter 
expenses  paid  directly  by  the  boarder  to 
a  third  party  such  as  to  the  landlord  or 
utility  company. 


(c)  Treatment  of  income  and 
resources  of  disqualified  members. 

(3)  Deductible  expenses.  The  18- 
percent  earned  income  deduction  shall 
apply  to  the  prorated  income  earned  by 
the  disqualified  member  which  is 
attributed  to  the  household.  That  portion 
of  the  household's  allowable  shelter  and 
dependent  care  expenses  which  are 
either  paid  by  or  billed  to  the 
disqualified  member  'ihall  be  diiided 
evenly  among  the  household  m.embers. 
including  the  disqualified  member.  All 
but  the  disqualified  member's  share  is 
counted  as  a  deductible  shelter  expense 
for  the  remaining  householo  members. 
«         *         *         *         * 

14.  In  §  273.12',  introductory  paragraph 
(e)  and  (e)(ll(i)  are  revised  to  read  as 
follows: 

5  2^3.12     Reporting  changes. 

*         «         «  '  • 

[e]  Mass  changes.  Certain  tnan^es  are 
initiated  by  the  State  or  Federal 
government  which  may  affect  the  entire 
caseload  or  significant  portions  of  the 
caseload.  These  changes  include 
adjustments  to  the  income  eligibility 
standards,  the  shelter  and  dependent 
care  deductions,  the  Thrifty  Food  Plan, 
and  the  standard  deduction:  annual  and 
seasonal  adjustments  to  Social  Security, 
SSI,  and  other  Federal  benefits:  periodic 
adjustments  to  AFDC  or  CA  payments: 
and  other  changes  in  the  elig'bilify 
criteria  based  on  legislative  or 
regulatory  actions. 

(1)  Federal  adjustments  to  eligibility 
standards,  allotments,  and  deductions, 
and  State  adjustments  to  utility 
standards. 

(i)  These  adjustments  shall  go  into 
effect  for  all  households  at  a  specific 
point  in  time.  State  agencies  may  wish 
to  consider  timing  the  annual 
adjustments  of  their  utility  standards  to 
coincide  with  the  Federal  shelter 
deduction  adjustment,  when  such  timing 
is  permitted  by  §  273.9(d)(8). 


(A)  Adjustments  in  the  Thrifty  Food 
Plan  shall  be  effective  in  accordance 
with  §  273.10(e)(4)(ii). 

(B)  Adjustments  in  the  standard 
deduction  shall  be  effective  in 
accordance  with  §  273.9(d)(7). 

(C)  Adjustments  in  the  shelter/ 
dependent  care  deduction  shall  be 
effective  in  accordance  with 
§273.9(dl(8). 

(D)  Adjustments  in  the  incom.e 
eligibility  standards  shall  be  effective  in 
accordance  with  §  273.9(a)(3). 


PART  277— PAYMENTS  OF  CERTAIN 
ADMINISTRATIVE  COSTS  OF  STATE 
AGENCIES 

Appendix  A — (Amended) 

15.  In  Part  277,  paragraph  (C)(14)  of 
Appendix  A  under  the  section  entitled 
"Standards  for  Selected  Items  of  Costs" 
is  revised  to  read  as  foUnws: 

■■Vppendix  .\ 

Sttiniiards  for  Selected  Items  of  Cost.  ■    '    ' 
(C)  Unalinwable  costs.  '   '   ' 
(14)  Costs  incurred  us  result  of  State 
agencies  outreach  programs  This  does  not 
include  costs  associated  vi.th  program 
informations  activities  spp(  ified  in  §  272.0. 

PART  281— ADMINISTRATION  OF  THE 
FOOD  STAMP  PROGRAM  ON  INDIAN 
RESERVATIONS 

§  281.2    (Amended] 

16.  In  §  281.2,  paragraph  (b)  is 
amended  by  removing  the  words 
"outreach  plans"  in  the  first  sentence. 

(91  Stal.  <).^)8  (7  U.S.C.  2011-2029] 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.551.  Food  Stamps) 

D.i'.vi:  .\u\ ember  15.  1982. 
John  R.  Block. 
Sf'cretnr. . 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  74,  76,  78,  200.  and  201 

Chapter  1  of  the  Education 
Consolidation  and  Improvement  Act  of 
1981— Financial  Assistance  to  Local 
Educational  Agencies  To  .Meet  Special 
Educational  Needs  of  Disadvantaged 
Children 

agency:  Department  of  Education. 
action:  Final  regulations. 

summary:  Under  Chapter  1  of  the 
Education  Consolidation  and 
Improvement  Act  of  1981,  the 
Department  provides  financial 
assistance  to  State  and  local 
educational  agencies  to  meet  the  special 
educational  needs  of  educationally 
deprived  childern  on  the  basis  of 
allocations  calculated  under  Title  I  of 
the  Elementary  and  Secondary 
Education  Act  of  1965.  The  Secretary 
issues  final  regulations  implementing 
that  portion  of  Chapter  1  that  provides 
financial  assistance  to  local  educational 
agencies  to  meet  the  special  educational 
needs  of  educationally  deprived 
children  in  attendance  areas  with  high 
concentrations  of  children  from  low- 
income  families.  These  regulations 
replace  the  final  regulations  published 
on  July  29. 1982. 

Users  of  these  regulations  should  be 
Hware  that  the  Secretary  is  issuing 
proposed  regulations  under  34  CFR  Part 
204  which  contain  general  provisions 
applicable  to  all  agencies  receiving 
Chapter  1  funds.  The  provisions  in  Part 
204.  if  published  in  final  form  as 
currently  proposed,  will  supersede 
certain  sections  in  these  regulations. 
EFFECTIVE  DATE:  Unless  Congress  takes 
cer'jin  adjournments,  these  regulations 
will  take  effect  45  days  after  publication 
in  the  Federal  Register  except  §  20O..'56 
which  contains  information  collection 
requirements  under  review  by  0MB,  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  At  a  later  date  the  Secretary  will 
publish  a  notice  in  the  Federal  Register 
stating  the  e*'fective  drife  of  §  2fi()  ,'56. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr,  Thomds  \\ .  Fdgan,  Director,  Division 
of  Grants.  Pai'cy.  and  .Administration, 
Compensa'ory  Education  Programs,  U.S. 
Department  of  Education  400  Maryland 
Avenue,  SW..  (Room  3636  ROB-3). 
Washington.  D  C,  20202  Telephone: 
(202)  245-9877, 

SUPPLEMENTARY  INFORMATION: 

A.  Overview  of  Chapter  1 

Chapter  1  of  the  Education 
Consolidation  and  Improv  cment  Act  of 


1981  (Chapter  1)  was  enacted  as  part  of 
Subtitle  D  of  Title  V  of  the  Omnibus 
Budget  Reconciliation  Act  of  1981  (Pub. 
L.  97-35).  Chapter  1  supersedes  Title  I  of 
the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended 
(Title  I).  The  purpose  of  Chapter  1  is  to 
continue  to  provide  financial  assistance 
to  State  and  local  educational  agencies 
to  meet  the  special  educational  needs  of 
educationally  deprived  children,  on  the 
basis  of  allocations  calculated  under 
Title  I,  but  to  do  so  in  a  manner  which 
will  eliminate  burdensome,  unnecessary. 
and  unproductive  paperwork  and  free 
the  schools  of  unnecessary  Federal 
supervision,  direction,  and  conlrol. 

The  programs  authorized  by  Chapter  1 
provide  financial  assistance  to — 

•  Local  educational  agencies  (IJvXsl  for 
projects  designed  to  meet  the  special 
educational  needs  of  educationally 
deprived  children  and  children  in 
local  institutions  for  neglected  or 
delinquent  children; 

•  State  agencies  for  projects  designed  to 
meet  the  special  educational  needs  of 
handicapped  children; 

•  State  agencies  for  projects  designed  to 
meet  the  special  educational  needs  of 
children  in  institutions  for  neglected 
or  delinquent  children,  or  in  adult 
correctional  institutions; 

•  State  educational  agencies  (SEAs)  for 
projects  designed  to  meet  the  special 
educational  needs  of  migratory 
children  of  migratory  agricultural 
workers  or  naigratory  fishermen;  and 

•  The  Secretary  of  the  Interior  to  meet 
the  special  educational  needs  of 
Indian  children. 

These  regulations  apply  only  to  that 
portion  of  Chapter  1  that  provides 
financial  assistance  to  LEAs.  The 
Secretary  proposes  to  issue  separate 
regulations  to  govern  the  other  Chapter 
1  programs. 

On  July  29, 1982,  the  Secretary  issued 
final  regulations  governing  financial 
assistance  to  LEAs  under  Chapter  1  (47 
FR  32856).  The  final  regulations  in  this 
document  revise  34  CFR  Part  200 
published  on  July  29  to  read  as 
described  below.  The  revised 
regulations  reflect  the  Secretary's 
decision  that  the  General  Education 
Provisions  Act  (GEPA)  generally  applies 
to  Chapter  1.  This  decision  is  discussed 
below  in  the  "Application  of  other 
statutes  and  regulations"  section. 

B.  Overview  of  these  regulatioos 

These  regulations  relate  to— 

•  Applying  for  Chapter  1  Funds  for 
Grants  to  Local  Educational  Agencies 
(Subpart  A). 


•  Allocation  of  Chapter  1  Funds  for 
Grants  to  Local  Educational  Agencies 
(Subp.irt  B). 

•  Project  Requirements  (Subpart  C). 

•  Fiscal  Requirements  (Subpart  D). 

•  Participalion  in  Chapter  1  Programs  ot 
Educationally  Deprived  Children  m 
Private  Schools  (Subpart  E). 

•  Due  Process  Procedures  (Subpart  F). 

C.  Summary  of  regulatory  provisions 

1.  Applying  for  Chapter  1  Funds  for 
Gran's  to  Local  Educational  Agencies. 

Subpart  A  contains  definitions  of 
sevt.'ial  key  terms  and  explains  the 
procedures  for  applying  for  Chapter  1 
funds.  As  indicated  in  §  200.10.  a  State 
that  wishes  to  receive  Chapter  1  funds 
for  LEA  projects  designed  to  meet  the 
special  educational  needs  of 
educationally  deprived  children  must 
have  on  file  with  the  Secretary 
assurances  that  meet  the  requirtjments 
in  Section  435  of  GEPA  pertaining  to 
fiscal  control  and  fund  accounting 
procedures.  Sections  200.12-2(X).13 
describe  the  proiiodures  for  submission 
of  an  LEA'S  project  application  for 
approval  by  an  SEA.  Section  200.14 
provides  that  an  SEA  shall  approve  an 
LEA's  application  if  that  application 
meets  the  requirements  in  Section  556  of 
Chapter  1.  Section  596(a]  of  Chapter  3 
makes  applicable  the  parts  of  Section 
436  of  GEPA  that  require  LFA 
assurances  with  respect  to  fiscal  control 
and  fund  accounting.  Tln^  Secretary  has 
decided  that  an  undue  administrative 
burden  would  be  placed  on  LEAs  and 
SEAs  were  separate  assurances  on 
these  items  required  for  LEAs  to  receive 
Chapter  1  allocations  for  FY  1983. 
Accordingly,  the  Secretary  has 
determined  that  an  LEAs  initial  Chapter 
1  project  application,  once  approved  by 
the  SEA,  is  dpem,ed  to  meet  the 
applicable  provisions  of  Section  436  of 
GEPA.  For  all  succeeding  Chapter  1 
applications,  however.  LEA's  must 
submit  the  specific  assurances  required 
by  the  applicable  provisions  in  Section 
436  of  GEPA. 

2.  Allocation  of  Chapter  1  Funds  for 
Grants  to  Local  Educational  Agencies. 

Subpart  B  describes  the  method  of 
allocating  Chapter  1  funds  to  LEAs  for 
basic  gran's,  special  incentive  grants. 
and  concentration  grants.  Sections 
200.45-200.46  specify  procedures  for  the 
reallocation,  under  certain 
circumstances,  of  Chapter  l.funds  by 
SEAs  and  the  Secretary. 

3.  Project  Requirements. 

Although  the  Chapter  1  statute  retains 
most  of  the  basic  project  design 
characteristics  found  in  Title  I,  it  reflects 
the  congressional  intent  to  simplify  the 
requirements.  Subpart  C  contains  the 
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requirements  that  apply  to  the  design 
and  operation  of  local  Chapter  1 
projects. 
These  requirements  relate  to — 

•  Selection  of  attendance  areas 
(§  200.49). 

•  Annual  needs  assessment  (§  200.50). 

•  Sufficient  size,  scope,  and  quality  of 
project  (§  200.50). 

•  Prohibition  against  using  Chapter  1 
funds  to  provide  general  aid  {§  200.52). 

•  Consultation  with  parents  and 
teachers  (§  200.53). 

•  Evaluation  (§  200.54). 

•  Allowable  costs  (§  200.55). 

•  Recordkeeping  requirements  (§  200.56). 

•  Audits  and  access  to  records 
(§  200.57). 

•  Compromise  of  audit  claims  (§  200.58). 

•  SEA  rulemaking  and  other 
responsibilities  (§  200.59). 

It  should  be  emphasized  that  the 
provisions  in  Subpart  C  reflect  the  new 
flexibility  provided  by  Chapter  1.  For 
example,  under  §  200.53.  an  LEA  is 
required  to  consult  with  parents  and 
teachers  of  childern  being  served,  but  is 
no  longer  required  to  have  parent 
advisory  councils.  Although  §  200.54 
requires  an  LEA  to  evaluate  its  Chapter 
1  project,  it  is  not  required  to  use  any 
particular  evaluation  models. 

4.  Fiscal  Requirements. 

Subpart  D  contains  the  fiscal 
requirements  that  apply  to  LEAs  that 
receive  Chapter  1  funds.  The  provisions 
in  this  subpart  relate  to — 

•  Maintenance  of  effort  (§§  200.60- 
200.61). 

•  Supplement,  not  supplant  (§  200.62). 

•  Comparability  of  services  f§  200,63). 

•  Availability  of  funds  (§  200.64). 
Chapter  1  retains  the  underlying 

principles  of  equity  that  were  reflected 
in  the  fiscal  requirements  of  Title  I, 
However,  Chapter  1  has  significantly 
streamlined  and  modified  those 
requirements  so  as  to  reduce  the  burden 
on  LEAs  and  provide  greater  nexibility 
in  determining  compliance.  The  final 
regulations  reflect  these  changes. 

Under  §  200.60,  SEAs  determine  an 
LEA'S  compliance  with  the  maintenance 
of  effort  requirement.  Section  200.60(a) 
allows  a  ten  percent  leeway  in  meeting 
the  maintenance  of  effort  requirement 
by  requiring  that  the  LEA's  fiscal  effort 
for  the  preceding  fiscal  year  be  not  less 
than  90  percent  of  that  effort  for  the 
second  preceding  year.  In  addition, 
§  200.61  permits  an  SEA,  rnther  than  the 
Sei^retary,  to  waive  the  maintenance  of 
effort  requirement  for  one  fiscal  year  if 
the  SEA  determines  that  a  wai\  er  would 
be  equitable  due  to  exceptional  or 
uncontrollable  circumstances,  such  as  a 
natural  disaster  or  a  precipitous  and 
unforeseen  decline  in  the  financial 


resources  of  the  LEA.  The  Conference 
Report  indicates  that  Congress 
considers  declining  resources  as  a  result 
of  severe  economic  conditions,  natural 
disaster,  or  similar  circumstances  as 
grounds  for  a  waiver.  However,  the 
report  also  indicates  that  tax  initiati\  rs 
or  referenda  are  not  to  be  considered 
grounds  for  a  waiver.  127  Cong.  Rec. 
H.5645  (daily  ed.  July  29, 1981). 

Section  200.62  provides  that  an  LEA 
may  use  Chapter  1  funds  only  to 
supplement,  and  to  the  extent  practical, 
increase  the  level  of  funds  that  would,  in 
the  absence  of  Chapter  1  funds,  be  made 
available  from  non-Federal  sources  for 
the  education  of  pupils  participating  in 
Chapter  1  projects,  and  in  no  case  may 
Chapter  1  funds  be  used  to  supplant 
non-Federal  funds.  However,  as 
indicated  in  §  200.62(b).  in  determining 
compliance  with  this  supplement,  not 
supplant  requirement,  an  LEA  may  now 
exclude  State  and  local  funds  expended 
for  special  programs  designed  to  meet 
the  educational  needs  of  educationally 
deprived  children,  if  those  programs  are 
consistent  with  the  purposes  of  Chapter 
1.  Section  200.62(c)  specifically  provides 
that  an  LEA  shall  not  be  required  to 
provide  Chapter  1  services  outside  the 
regular  classroom  or  school  program  in 
order  to  demonstrate  compliance  with 
the  supplement,  not  supplant 
requirement. 

Section  200.63  provides  that  State  and 
locally-funded  services  in  project  areas 
must  be  at  least  comparable  to  services 
in  nonproject  areas.  If  all  attendance 
areas  are  selected  as  project  ureas, 
Slate  and  locally  funded  services  must 
be  substantially  comparable  in  each 
project  area.  However,  as  indictted  in 
§  200.63(e).  an  LEA  is  deemed  to  have 
met  the  comparability  requirement  if  H 
has  filed  with  the  SEA  a  written 
assurance  that  it  has  established:  (1)  A 
districtwide  salary  schedule;  (2)  a  policy 
to  ensure  equivalent;e  among  schools  in 
teachers,  administrators,  and  auxiliary 
personnel;  and  (3)  a  policy  to  ensure 
equivalence  among  schools  in  the 
provision  of  curriculum  materials  and 
mstructional  supplies.  Section  200.63(d) 
permits  an  LEA.  in  determining 
compliance  with  the  comparahility 
requirement,  to  exclude  State  and  local 
funds  expended  for  special  programs 
designed  to  meet  the  educational  needs 
of  educationally  deprived  children,  if 
those  programs  are  consistent  with  the 
purposes  of  Chapter  1,  In  addition. 
§  200.b3(c)  provides  that  unpredictable 
changes  in  student  enrollment  or 
personnel  assignments  that  occur  after 
the  beginning  of  a  school  year  are  not 
included  as  a  factor  in  determining 
compliance  uith  the  comparability 
requiremert 


Section  200.64  implements  Section 
412(b)  of  GEPA,  specifically  made 
applicable  by  Section  596(b)  of  the 
ECIA.  Section  200.64  provides  that  an 
SFJK  or  LEA  may  obligate  funds  during 
the  fiscal  year  for  which  the  funds  were 
appropriated  and  during  the  succeeding 
fiscal  year, 

5.  Participation  in  Chapter  1  Programs 
of  Educationally  Deprived  Children  in 
Private  Schools. 

Chapter  1  makes  extensive  provision 
for  the  participation  of  educationally 
deprived  children  in  pri\ate  schools. 
Subpart  E  clarifies  the  following  areas 
regarding  the  participation  of  these 
children:  responsibility  of  LEAs  to 
provide  Chapter  1  se.'-vices;  factors  used 
in  determining  equitable  participation; 
use  of  public  school  employees  on  other 
than  public  school  premises;  and  public 
super\ision  and  control  of  funds  and 
equipment. 

6.  Due  Process  Procedures. 
Subpart  F  contains  specific 

[procedures  to  afford  due  process 
protections  to  SEAs  and  LEAs 
c:oncerning — 

•  Bypass  determinations  under  Section 

557(b)  of  Chapter  1. 

•  Final  audit  determinations. 

•  Determinations  to  withhold  funds. 

•  Cease  and  desist  complaints. 

The  bypass  procedures  in  §§200.80- 
1:00,85  specify  procedures  for  an  affected 
SEA  or  LEA  to  challenge  a 
determination  by  the  Secretary  to 
implement  a  bypass. 

Sections  200.90-200.106  provide  SEAs 
with  procedures  for  challenging  adverse 
final  audit  determinations,  decisions  to 
withhold  funds,  and  cease  and  desist 
complaints.  Under  these  regulations. 
these  proceedings  will  be  conducted 
before  the  Education  Appeal  Board. 
However,  proceedings  regarding  final 
audit  determinations  and  cease  and 
desist  complaints  will  be  conducted  in 
accordance  with  the  practice  and 
procedure  of  the  Education  Appeal 
Board  whereas  proceedings  regarding 
the  withholding  of  funds  will  be 
conducted  in  accordance  with  the 
provisions  of  the  Administrative 
Procedure  Act. 

D.  Additional  guidance 

Consistent  with  the  Administration's 
efforts  to  reduce  regulatory  burden 
while  increasing  State  and  local 
flexibility,  these  regulations  address  « 
limited  number  of  issues.  As  a  result, 
these  regulations  do  not  prescribe 
specific  methods  for  implementing  each 
of  the  changes  that  Chapter  1  makes  in 
previoifs  Title  I  requirements  [e.g.. 
changes  in  requirements  concerning 
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comparabihty  of  services,  selection  of 
project  areas,  needs  aasessmenl.  and 
parental  invotvement).  To  the  extent 
feasible,  the  Secretary  will  give 
deference  to  an  SEA's  interpretation  of  a 
Chapter  1  requirement  if  that 
interpretation  is  not  inconsistent  with 
the  Chapter  1  statute,  legislative  history, 
and  regulations. 

Although  the  Secretary  chooses  not  to 
impose  any  additional  regulatory 
requirements  concerning  Chapter  1 
program  design,  the  Secretary  is  aware 
that  many  State  and  local  officials  have 
requested  guidance  regarding 
implementation  of  Chapter  1  programs. 
As  a  result,  the  Secretary  is  preparing  a 
final  document  designed  to  provide 
further  nonregulatory  guidance  to  assist 
State  and  local  officials  in  implementing 
Chapter  1.  This  guidance  will  be  binding 
on  all  officials  of  the  Department.  It  will 
not  be  binding,  however,  on  SEAs  or 
LEAs.  It  will  clearly  indicate  that  State 
and  local  officials  are  free  to  develop — 
indeed,  are  encouraged  to  develop^ 
alternative  approaches  that  are 
consistent  with  the  statute  and 
regulations  but  may  be  more  in  keeping 
with  their  particular  needs  and 
circumstances. 

E.  Application  of  other  statutes  and 
regulations 

1.  Recipients  of  funds  under  Chapter  1 
are  recipients  of  Federal  fmancial 
assistance  and  therefore  must  comply 
with  Federal  civil  rights  laws  generally 
applicable  to  recipients  of  Federal 
financial  assistance.  Consequently, 
those  statutes,  as  well  as  the  regulations 
that  implement  them,  apply  to  Chapter  1 
programs.  The  applicable  civil  rights 
regulations  are  found  m  34  CFR  Parts 
100.  104.  and  106.  Although  regulations 
implementing  the  Age  Ehscrimindtjon 
Act  of  1975  have  not  yet  been  published, 
recipients  of  Chapter  1  funds  must 
comply  with  the  provisions  of  that  Act. 

2.  The  preamble  of  the  regulations 
published  on  July  29.  1982  indicated  thaU 
except  for  the  sections  of  GEPA  that 
were  specifically  made  applicable  by 
Section  596  of  the  ECIA,  the  provisions 
of  GEPA  did  not  apply  to  Chapter  1. 
This  determination  was  made  because 
Section  596  of  the  ECIA  is  ambiguous  on 
the  issue  of  GEPA  applicability  and 
because  of  the  concern  that  Chapter  1 
be  kept  as  free  as  possible  from  the 
imposition  of  detailed  and  sometimes 
conflicting  requirements  in  GEPA  that 
would  decrease  the  flexibility  and 
increase  the  burden  of  SEAs  and  LEAs 
in  carrying  out  their  Chapter  1 
responsibilities. 

In  light  of  all  comments  received  the 
Secretary  has  now  reconsidered  this 
determination  following  publication  of 


the  regulations  on  July  29.  In 
reconsidering  the  matter,  the  Secretary 
has  been  concerned  that  continuing 
controversy  over  the  issue  of  GEPA 
applicability  to  Chapter  1  would  impair 
the  smooth  and  efficient  implementation 
of  the  program.  Therefore,  subject  to  the 
exceptions  stated  below,  the  Secretary 
adopts  the  interpretation  that  GEPA  is 
appiicHble  to  Chapter  1.  The  Department 
will  carry  out  its  administrative  role 
under  Chapter  1  in  light  of  that 
determination. 

Even  though  GEPA  generally  applies 
to  Chapter  1,  some  specific  provisions  of 
GEPA  are  inapplicable  as  a  matter  of 
Liw  because  they  are  specifically  made 
inapplicable  by  the  ECIA.  because  they 
are  superseded  by  specific  provisions  of 
the  ECl.A  or  for  other  reasons  explained 
below  Other  provisions  of  GEPA. 
though  not  mapplicabie.  have  been 
superseded  by  the  Department  of 
Education  Organiration  Act  or  are 
otherwise  irrelevant  to  the  operation  of 
the  Chapter  1  program.  After  a  careful 
ret:unsideration  of  the  ECIA  and  its 
legislative  history,  the  Secretary 
interprets  the  following  sections  of 
GEPA  as  inapplicable  to  Chapter  1  as  a 
matter  of  law: 

(a)  Section  406(aKlJ  of  GEPA 
(authorizing  the  Secretary  to  promulgate 
regulationsj.  20  U.S.C.  1221e-3(a](l).  is 
superseded  by  Section  591(a)  of  the 
ECIA. 

(b)  Section  425  of  GEPA.  20  U.S.C. 
1231  b-2,  provides  complex  procedures 
regarding  certain  actions  by  an  SEA  that 
affect  applicants  or  recipient  under  an 
applicable  program.  Section  425  also 
provides  for  P'ederal  review  of  an  SEAs 
action  under  that  section.  The  Secretary 
believes  that  this  provision  was  not 
intended  to  apply  to  Chapter  1.  Section 
425  only  applies  to  programs  in  which 
assistance  is  provided  "in  accordance 
with  a  State  plan  approved  by  the 
Secretary  "  Chapter  1  is  not  such  a 
program.  Further.  Section  425  of  GEIPA  is 
clearly  inconsistent  with  Section  552  of 
Chapter  1  which  provides:  "The 
Congress  declares  it  to  be  the  policy  of 
the  United  States  to  continue  to  provide 
financial  assistance  to  State  and  local 
educational  agencies  to  meet  the  special 
needs  f)f  educationally  deprived 
children  *   *   '  but  to  do  so  in  a  manner 
which  will  *  *  *  free  the  schools  of 
unnecessary  Federal  supervision, 
direction,  and  control  " 

(c)  Section  426(a)  of  GFJ^A  (relating  to 
technical  assistance  from  the 
Department),  20  U.S.C.  1231(a),  is 
superseded  by  Section  591(b)  of  he 
ECIA. 

(d)  Section  427  of  GEPA,  20  U.S.C. 
123ld,  directs  the  promulgation  of 
Federal  regulations  or  criteria  relating  to 


parental  participation  where  the 
Secretary  determines  that  such 
participation  at  the  State  or  local  level 
will  increase  the  effectiveness  of  a 
Federal  program.  The  Secretary  believes 
that  Section  427  should  not  be  invoked 
with  respect  to  Chapter  1  even  in  the 
context  of  a  determination  of  general 
GEPA  applicability.  The  matter  of 
parental  involvement  is  covered  in 
Section  55e(b](3)  of  Chapter  1,  and  the 
Secretary  regards  this  section  aa 
preemptive  and  rendering  unnecessary 
the  issuance  of  regulations  or  criteria 
under  Section  427  of  GEPA. 

(e)  Section  430  of  GEPA  (regarding 
applications  to  receive  Federal  financial 
assistance),  20  U.S.C.  1231g,  is 
superseded  by  Section  556  (Application 
by  local  educational  agency)  of  Chapter 
1. 

(f)  Section  431A  of  GEPA  (relating  to 
maintenance  of  effort  determinations). 
20  U.S.C.  1232-1.  is  inapplicable  by  its 
terms  and.  in  any  event,  is  superseded 
by  Section  558(a)  of  Chapter  1  relating  to 
the  same  topic. 

(g)  In  accordance  with  Section  596(a) 
of  the  ECIA.  Sections  434  (SEA 
monitoring  and  enforcement),  435  (single 
State  application),  and  436  (single  LEA 
application)  do  not  apply  except  to  the 
extent  that  they  relate  to  fiscal  control 
and  fund  accounting  procedures 
(including  the  title  to  property  acquired 
with  Federal  funds). 

The  provision  in  Section  434  of  GEPA 
which  applies  to  Chapter  1  is  in 
paragraph  (a)(2)  pertaining  to  the 
Secretary's  discretionary  authority  to 
request  a  plan  on  audits.  The  Secretary 
is  considering  the  issuance  of  an 
amendment  to  34  CFR  §  74.62 
addressing  the  requirement  of  an  audit 
plan  in  §  434(a)(2)  of  GEPA.  This 
amendment  would  apply  to  Chapter  1  as 
well  as  other  education  programs. 

Section  435  of  GEPA  applies  to 
Chapter  1  only  with  respect  to 
paragraphs  (b)(2j  and  (b)(5),  which 
pertain  to  two  assurances  concerning 
fiscal  control  and  fund  accounting 
procedures.  Section  436  of  GEPA  applies 
to  Chapter  1  with  regard  to  similar 
assurances  in  paragraphs  (b)(2)  and 
(b)(3). 

(h)  Section  437(b)  of  GEPA  (relating  to 
access  to  records).  20  U.S.C.  1232f(b).  is 
superseded  by  Section  1744  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981. 

(i)  Section  453  of  GEPA  (relating  to 
withholding).  20  U.S.C.  1234b.  is 
superseded  by  Section  592  of  the  ECIA 
relating  to  the  same  topii^ 

(j)  The  judicial  review  provisions  of 
Section  593  of  the  ECIA  are  controlling 
with  respect  to  judicial  review  of 
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withholding  actions  under  Section  592  of 
the  ECIA.  Therefore.  Section  455  of 
GEPA,  20  U.S.C.  1234d  is  superseded  to 
the  extent  that  it  applies  to  withholding 
actions  under  Chapter  1. 

3.  Sections  1741  (distribution  of  block 
grant  funds),  1742  (reports  on  the 
proposed  use  of  funds  and  public 
hearings),  1743  (transition  provisions), 
and  1745  (State  audit  requirements)  of 
the  Omnibus  Budget  Reconciliation  Ad 
of  1981  do  not  apply  to  Chapter  1. 
However,  Section  1744  regarding  access 
to  records  by  the  Comptroller  General 
does  apply,  and  its  provisions  have  been 
incorporated  in  §  200.57  of  this  part. 

4.  The  Education  Department  General 
Administrative  Regulations  (EDGAR). 
with  the  exception  noted  in  paragraph  5 
below,  do  not  apply  to  programs  under 
Chapter  1.  EDGAR  includes  34  CFR  Part 
74.  which  implements  OMB  Circulars  A- 
21.  A-87,  A-IOZ  and  A-110.  and  34  CFR 
Part  76,  which  deals  with  State- 
administered  programs.  Rather  than 
complying  with  the  provisions  contained 
in  these  parts,  States  may  apply 
equivalent  procedures  of  their  own  for 
financial  management  and  control  of 
their  programs.  However,  Statos 
continuing  to  comply  with  the  provisions 
in  34  CFR  74  will  be  considered  to  be  in 
compliance  with  the  Hscal  control  and 
fund  accounting  procedures  required  by 
Sections  435  and  436  of  GEPA  that  apply 
to  Chapter  1.  The  parts  of  EDGAR  that 
do  not  apply  to  Chapter  2  also  include 
34  CFR  Part  77  (definitions  in  EDGAR 
that  apply  generally  to  education 
programs)  and  Part  78  (Education 
Appeal  Board). 

5.  34  CFR  74.62  relating  to  non-Federal 
audits  applies  to  Chapter  1.  This  section 
implements  the  audit  requirements 
contained  in  Attachment  P  to  OMB 
Circular  A-102. 

PubUc  Participation 

During  the  60-day  comment  period, 
over  300  letters  containing  more  than 
1200  individual  comments  were 
received.  Comments  were  also  received 
in  the  course  of  briefing  sessions 
conducted  by  the  Department  for  State 
and  local  officials.  A  summary  of 
significant  comments  and  responses  to 
them  are  contained  in  the  appendix  to 
these  regulations.  Responses  have  been 
revised  as  appropriate  to  reflect  the 
Secretary's  interpretation  regardmg  the 
applicability  of  GEPA.  The  appendix 
will  not  appear  in  the  Code  of  Federaf 
Regulations. 

The  Department  has  carefully 
considered  all  comments  received  and 
has  made  changes  warranted  by  the 
comments.  The  appendix  summanzes 
these  changes.  In  addition,  since 
publication  of  the  July  29  regulations,  the 


Secretary  has  made  a  number  of 
changes  in  the  citations  of  legal 
authority  and  other  technical 
amendments  to  reflect  the  Secretary's 
decision  that  GEPA  generally  applies  t  i 
Chapter  1.  Becouse  these  changes  are 
only  technical  no  further  public 
comment  is  being  requested  In  any 
case,  the  issue  of  GEPA  app!icabiliiy 
has  been  fully  debated  in  the  rulemaking 
process  just  completed,  and  further 
comment  is  therefore  unnecessary  under 
5  U.S.C.  553. 

Executive  Order  12291 

These  regulations  have  been  reviewed 

by  the  Department  in  accordance  with 
Executive  Order  12291  and  are  classified 
as  non-major  because  they  do  not  meet 
the  criteria  for  major  regulations 
established  in  the  Order. 

Regulatory  Flexibility  Act 

The  Secretan.'  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

To  the  extent  that  these  regulations 
affect  States  and  State  agencies,  they 
will  not  have  an  impact  on  small  entities 
because  States  and  State  agencies  are 
not  considered  small  entities  under  the 
Regulatory  Flexibility  Act. 

These  regulations  will  affect  all  small 
LEAs  receiving  Federal  financial 
assistance  under  Chapter  1.  However, 
the  regulations  will  not  have  a 
significant  economic  impact  on  the  small 
I.E.^s  affected  because  they  do  not 
impose  excessive  regulaton,'  burdens  or 
require  unnecessary  Federal 
supervision. 

The  regulations  impose  minimal 
requirements  to  ensure  the  proper 
allocation  and  expenditure  of  program 
funds.  Wherever  possible.  &F.,^s  will 
have  maximum  authority  and 
responsibility  fur  supervismg  the  LEAs 
and  administering  the  program.  Program 
funds  may  be  used  for  LEA 
administrative  expenses.  For  these 
reasons,  the  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects 

34  CFR  Part  76 

Grant  programs — education.  Grants 

administration,  Intergovemment 
relation.  State  admin. stered  programs. 

3-4  CFR  Part  73 

Administrative  practice  and 
pro(  edure.  Grant  programs — education, 
Grants  administration 

:«  CFR  Part  200 

Education.  Education  of 
disadvantaged,  Eiementarj'  and 


secondary  education.  Grant  programs — 
education,  [uvenile  delinquency. 
Neglected,  Private  schools,  Stale- 
administered  programs. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 

authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
piovision  of  the  regulations.  Unless 
otherwise  noted,  the  citations  refer  to 
sections  of  the  Education  Consolidation 
and  Improvement  Act  of  1981. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.010.  Educationally  Deprived  Children- 
Local  Educational  Agencies  and  No.  84.012; 
Educationally  Deprived  Children — State 
Administration) 

Dated:  November  9, 1982. 
T.  H.  Bell. 
Secretary  of  Education. 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  as  follows; 

1.  Part  200  is  revised  to  read  as 
follows: 

PART  200— FINANCIAL  ASSISTANCE 
TO  LOCAL  EDUCATIONAL  AGENCIES 
TO  MEET  SPECIAL  EDUCATIONAL 
NEEDS  OF  DISADVANTAGED 

CHILDREN 

Subpart  A — Apptytng  tor  Ctiaptw  1  Funds 
for  Grants  to  Local  EcKicattonsI  Agencies 

General 

Sfc. 

200.1  Purpose. 

200.2  Applicability  of  regulations  in  this 
part. 

200.3  Derinitions.  * 

200.4  Acronyms  that  are  frequently  used. 

200.5  Amount  of  funds  available  for  chapter 
1  grants. 

200.6-200.9    [Reserved] 

Application  Procedura 

200. 10  State  assurances. 

200.11  Pa>ioent8  fur  State  administration. 

200.12  LEAs  that  may  receive  chapter  1 
funds. 

200.13  Submission  of  LEA  pixiject 
applications  to  the  SEIA. 

200.14  SEA  approval  of  applications. 
200.15-200.19     IReserved) 

SulDparf  B— Allocation  o(  Ctiapter  1  Funds 
(or  Grants  to  Local  Educational  Agencies 

Basic  Grants 

200.20  Eligibility  of  LEAs  for  basic  grants. 

200.21  Determination  by  the  secretary  of 
basic  grants. 

200.22  Allocation  of  county  aggregate 
amounts  by  SEAs. 

200.23  E.xceptions  to  county  aggregate 
amounts.  ' 

200.24-200.29    |Reserved] 

Special  Incentive  Grants 

200.30  Eligibility  for  special  incentive 
grants. 

200.31  Amount  of  special  inoentive  grants. 
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Sec. 

200.32    Method  of  m  iking  special  incentive 

grants. 
2(X)  33     Use  of  sppridl  :nrpntive  grant  funds. 
2(X), 34-200, 39     iRpservf-iij 

Concentration  Grants 

200.40  Stdtes  to  receive  concentration  grant 
funds. 

200. 41  Determinations  of  State  and  county 
concentration  grants. 

200.42  Determinations  of  LEA  allocations. 

200.43  Method  of  awarding  concentration 
grant  funds. 

200  44    Use  of  concentration  grant  funds. 

Reallocation 

200.45     Reallocation  of  chapter  1  funds  by 

SE.-\s. 
200  46    Reallocation  of  chapter  1  funds  by 

the  Secretary.  i 

200,4--200.48     [Reserved]  ' 

Subpart  C— Project  Requirements 

200  49    Selection  of  attendance  areas. 

200  50    .Annual  needs  assessment. 

200.51     Sufficient  size,  scope,  and  quality  of 

project. 
200  52    Prohibition  against  using  chapter  1 

funds  to  provide  general  aid. 
200.53    Consultation  with  parents  and 

teachers. 
20054     Evaluation.  I 

200.55  Allowable  costs. 

200.56  Ret  ordkeeping  requirements. 

200.57  .-\udits  and  access  to  records. 

200.58  Compromise  of  audit  claims. 

200.59  SEA  rulemaking  and  other 
responsibili'ies. 

Subpart  D — Fiscal  Requirements 

200.60  Maintenance  of  effort. 

200.61  Waiver  of  the  maintenance  of  effort 
requirement. 

200.62  Supplement,  not  supplant. 
200  63     Comparability  of  services. 
200.64     Availability  of  funds. 
200.65-200.69    [Reserved] 

Subpart  E— Participation  in  Chapter  1 
Programs  of  Educationally  Deprived 
Children  In  Private  Sct>ools 

200.70  Responsibility  of  LEAs. 

200.71  F,4ctors  used  in  determining  equitable 
participation. 

200.72  Funds  not  to  benefit  a  private  school. 

200.73  Use  of  public  school  employees. 
200, "4     Equipment  and  supplies. 
200,75     Construction,  . 
200.76-200, 79     [Reserved]            ' 

Subpart  F— Due  Process  Procedures 
Procedures  for  Bypass 

200.80  B\  pass— General. 

200.81  Notice  by  the  secretary. 

200.82  Bypass  procedures. 

200.83  Appointment  and  functions  of  a 
hearing  officer. 

200.84  Hearing  procedures.        ] 

200.85  Post  hearing  procedures. 
2(X),8e-200.89     [Reserved] 

Other  Due  Pnjcess  Procedures 

200.90  General. 

200.91  jurisdiction. 

200.92  Definitions. 

200.93  Eligibility  for  review. 


200.94  Written  notice. 

200.95  Filing  an  application  for  review  of  a 
final  audit  determination  or  a 
withholding  hearing. 

200.96  Review  of  the  written  notice. 

200.97  Acceptance  of  the  application. 

200.98  Rejection  of  the  application. 

200.99  Intervention. 

200.100  Practice  and  procedure. 

200.101  The  Panel's  decision. 

200.102  Opportunity  to  comment  on  the 
Panel's  decision. 

200.103  The  Secretary's  decision. 

200.104  Cease  and  desist  hearing. 

200.105  Cease  and  desist  written  report  and 
order. 

200.106  Enforcement  of  a  cease  and  desist 
order. 

Authority:  Sees.  552-558.  591-596  of  Pub.  L. 
97-35.  95  Stat.  464-^69,  480-482  (20  U.S.C. 
3801-3807,  3871-3876),  unless  otherwise 
noted. 

Subpart  A— Applying  for  Chapter  1 
Funds  for  Grants  to  Local  Educational 
Agencies 

General 

§  200.1     Purpose. 

Under  Chapter  1  of  the  Education 
Consolidation  and  Improvement  Act  of 
1981  (Chapter  1],  the  Secretary  provides 
financial  assistance  to  local  educational 
agencies  (LEAs)  for  projects  designed  to 
meet  the  special  educational  needs  of — 

(a)  Educationally  deprived  children 
selected  in  accordance  with  Section  556 
of  Chapter  1;  and 

(b)  Children  in  local  institutions  for 
neglected  or  delinquent  children. 

(Sec.  552.  20  U.S.C.  3801:  Sec.  555,  20  U.S.C. 
3804:  Sec.  556.  20  U.S.C.  3805) 

§  200.2    Applicability  of  regulations  in  this 
part. 

(a)  The  regulations  in  this  part  apply 
to  projects  for  which  the  Secretary 
provides  financial  assistance  to  LEAs 
under  Chapter  1, 

(b)  The  regulations  do  not  apply  to 
Chapter  1  projects  operated  by  State 
agencies  for  handicapped  children, 
neglected  or  delinquent  children,  or 
migratory  children  of  migratory 
agricultural  workers  or  migratory 
fishermen. 

(Sees.  552-558.  20  U.S.C.  3801-3807) 

§  200.3    Definitions. 

(a)  The  definitions  in  Section  595  of 
the  Education  Consolidation  and 
Improvement  Act  of  1981  apply  to  the 
programs  covered  by  this  part. 

(b)  In  addition  to  the  definitions 
referred  to  in  paragraph  (a),  the 
following  definitions  apply  to  this  part: 

"Attendance  area  "  means,  in  relation 
to  a  particular  public  school,  the 
geographical  area  in  which  the  children 
who  are  normally  served  by  that  school 


reside.  However,  if  a  child's  school 
attendance  area  cannot  be  determined 
on  a  geographical  basis,  the  child  is 
considered  to  be  in  the  school 
attendance  area  of  the  school  to  which 
the  child  is  assigned  or  would  be 
assigned  if  the  child  were  not  attending 
a  private  school  or  another  public  school 
on  a  voluntary  basis. 

"Chapter  1"  means  Chapter  1  of  the 
Education  Consolidation  and 
Improvement  Act  of  1981. 
"Children"  means  persons — 

(1)  Up  to  age  21  who  are  entitled  to  a 
free  public  education  not  above  grade 
12:  or 

(2)  Who  are  of  preschool  age. 
"Educationally  deprived  children" 

means  children  whose  educational 
attainment  is  below  the  level  that  is 
appropriate  for  children  of  their  age. 

"Fiscal  year"  means  the  Federal  fiscal 
year — a  period  beginning  on  October  1 
and  ending  on  the  following  September 
30 — or  another  twelve-month  period 
normally  used  by  the  State  educational 
agency  (SEA)  for  recordkeeping. 

"Institution  for  delinquent  children" 
means,  as  determined  by  the  SEA,  a 
public  or  private  residential  facility  that 
is  operated  for  the  care  of  children  who 
have  been  determined  to  be  delinquent 
or  in  need  of  supervision. 

"Institution  for  neglected  children" 
means,  as  determined  by  the  SEA.  a 
public  or  private  residential  facility — 
other  than  a  foster  home — that  is 
operated  for  the  care  of  children  who 
have  been  committed  to  the  institution — 
or  voluntarily  placed  in  the  institution 
under  applicable  State  law — because  of 
the  abandonment  by,  neglect  by.  or 
death  of  parents. 

"Preschool  children"  means  children 
who  are — 

(1)  Below  the  age  and  grade  level  at 
which  the  LEA  provides  free  public 
education:  and 

(2)  Of  the  age  or  grade  level  at  which 
they  can  benefit  from  an  organized 
instructional  program  provided  in  a 
school  or  instructional  setting. 

"Private,"  as  applied  to  an  agency, 
organization,  or  institution,  means  that  it 
is  not  under  Federal  or  public 
supervision  or  control. 

"Project  area"  means  an  attendance 
area  in  which  a  high  concentration  of 
children  from  low-income  families 
reside,  and  that  is  selected  by  an  LEA 
under  Section  556(b)  of  Chapter  1, 
without  regard  to  the  locality  of  the 
project  itself,  as  an  area  from  which 
children  are  to  be  selected  to  participate 
in  a  Chapter  1  project. 

"Public,"  as  applied  to  an  agency, 
organization,  or  institution,  means  under 
the  administrative  supervision  or  control 
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agency, 
leans  that  it 


igency. 
leans  under 
n  or  control 


iif  a  government  other  than  the  Federal 
Government. 

"Title  I"  means  Title  I  of  the 
Elementary  and  Secondary  Educ^ition 
Act  of  1965,  as  amended. 

(c)  Additional  definitions  prrtaming  to 
!he  due  process  procedures  in  §§  2fX).90- 
::{X).106  are  contained  in  §  20i)'rz  of 
these  regulations. 

(d)  Any  term  used  i.i  the  p:r.\  isicn.s  df 
Title  I  f-eferenced  in  Section  '„>4  i;f 
Chapter  1  and  not  defined  in  Section  505 
of  Chapter  1  has  the  same  meaning  as 
that  term  was  gi\  en  in  Title  1. 

(el  The  definitions  in  34  Cf-R  Part  77 
(definitions  in  EDGAR  that  apply 
generally  to  education  prog^^.^ls)  do  not 
apply  to  programs  covered  by  this  part. 

(.Sees.  552-558,  20  U.SC  asoi-.tii!)":  Sec.  595. 
20  U.S.C.  3875) 

§  200  4     Acronyms  that  are  frequently 
used. 

The  following  acronyms  are  used 
frequently  in  this  part: 

"LEA"  stands  for  local  educational 
agency. 

"SEA"  stands  for  Slate  educational 
agency. 

(Sees.  ,552-558.  20  VSC  1801-3807;  Sec.  595. 
20  It.S.C.  38~5) 

i;  200.5     Amount  of  funds  available  for 
Chapter  1  grants. 

(a]  Grants  to  SEAs.  The  Secretary 
annually  notifies  an  SEA  of  the  amouni 
of  funds  the  SEA  is  eligible  to  receive 
fur  the  next  fiscal  year  for — 

(1)  Allocation  to  LEAs  under 
paragraph  (b)  of  this  section;  and 

(2)  State  administration  of  Chapter  1 
jsrograms, 

(b)  Grants  to  LFAs-  The  SEA.  on  the 
Inisis  of  county  allocations  provided  by 
the  Secretary  or.  if  necessary,  on  tlie 
basis  of  other  data,  shall  annually — 

(1)  Determine,  in  accordance  with 

H  200.21-200.23,  200  31,  and  200.42.  the 
amount  of  Chapter  1  funds  thai  each 
LEA  is  eligible  to  receive  under  this  part 
for  the  next  fiscal  year;  and 

(2)  Notify  each  LEA  of  the  amouni 
determined  under  paragraph  (b)(1)  of 
this  section. 

(Sec.  554  20  L"  S  C  3aa^) 
^^200.6-200.9    [Reserved  I 
Application  Prcx^odure 

5  200.10    State  assurances. 

(ci)  .\  State  that  wishes  to  receive 
Chapter  1  funds  fi^  LEA  projects 
designed  to  meet  the  special  educational 
needs  of  educationally  deprived 
children  shall  file  with  the  Secretary- 
assurances  that  meet  the  reqiiirementh 
in  Section  435  (b)(2J  and  (b)(5)  of  the 
(jen(!ral  Education  Provisions  Act 


(GEP.'\)  relating  to  fiscal  control  and 
fund  accounting  procedures. 

[h]  When  an  SEA  files  the  assurances 
required  in  paragraph  (a)  of  this  section 
the  assurances  w  I'i  remain  in  effect  for 
the  duration  of  the  SEA's  participation 
in  Chapter  1. 

(Sf(    r.^'ota),  20  use.  36-6;d)) 

§  200. 1 1     Payments  for  State 
administration. 

The  Secretary  pa\s  each  State  an 
amount  to  be  spent  b\  it  for  the  proper 
and  efficient  performance  of  its  duties 
under  Chapter  1.  pro\  ided  that  the 
amount  paid  by  the  Secretary  for  any 
fiscal  year  does  not  exceed  the  limits 
imposed  by  S>ection  554  [b]  and  (d)  of 
Chapter  1. 

(Sec.  554(b),  20  US  C  38n3(b):  Sfec  554(d).  20 
U.S.C  3flO;j(d)l 

()  200.12     LEAs  ttiat  may  receive  C-.^pter  1 
funds. 

An  LE.A.  th.it  is  eligible  to  receive 
funds  for  a  fiscal  year  may  receive  those 
funds  through  a  grant  from  the  SEA.  if 
the  IJ-:A  has  on  file  with  the  SF^A  a 
Chapter  1  project  application  that — 

(a)  Describes  the  projects  to  be 
conducted  with  the  Chapter  1  funds:  and 

(b)  Has  been  approved  by  the  SEA. 
(Sec.  556.  20  U  S  C.  3805) 

$200.13     Submission  of  LEA  proieci 
applications  to  the  SEA. 

[a]  rroL;ucnL'y  pf  submission.  An  LEA 
shall  submit  to  the  SEA  an  application 
for  a  Chapter  1  project  to  be  conducted 
during  a  period  of  not  more  than  three 
fiscal  years,  including  the  first  fiscal 
year  for  which  a  grant  is  made  under 
that  application. 

fb)  Contents  of  the  application.  The 
LEAs  Chapter  1  project  application 
must  include — 

(1)  A  description  of  the  Chapter  1 
project  to  be  conducted; 

(2)  The  assurances  required  under 
Section  556(b)  of  Chapter  1:  and 

(3)  The  assurances  required  bv 
Section  436(b)(2)  and  [b)(3)  of  CEP  A. 

(c)  Annual  updating  of  information  in 
the  Chapter  1  upplication.  An  LEA  shall 
annually  update  its  Chapter  1  project 
application  by  submitting  to  its  SEA — 

(1)  Data  showing  that  the  LEA  has 
maintained  its  fiscal  effort  as  required 
by  Section  558(a)  of  Chapter  1:  and 

(2)  .A  budget  for  the  expenditure  of 
Chapter  1  funds. 

(d)  Further  updating  of  infoirnotion  in 
the  application.  When  there  are 
substantial  changes  in  the  number  or 
needs  of  the  children  to  be  ser\ed  or  the 
services  to  be  provided,  the  LEA  shall 
submit  a  description  of  those  changes  to 
the  SEA. 

(Sec.  556.  20  U.S.C.  3805) 


§200.14     SEA  approval  of  applications. 


(a)  Stan,-!arih  '^ir  app; 


A-  SKA 


■    shali  approvi  ,ii\  LKA  s  .ipplication  for 
Chapter  1  (.inu.-v    f  ttiji  application 
mee's  the  r-qi.in  ocnts  in  Section  556  of 
Chapter  1. 

(b)  Effect  ofSRA  approval.  SFJV 
approval  of  an  <ip;  iication  under 
paragraph  (a)  of  this  section  does  not 
relieve  the  LEA  of  its  responsibility  to 
comply  with  all  applicable  requirements. 
(Sec   5,50.  20  Its  C.  38051 

5;  ^  203  1 S-  200  1 9     I  Reserved  I 

Subpart  B— Allocation  of  Cfxapter  1 
Funds  for  Grants  to  Local  Educational 
Agencies 

H.i~u   Gr.ir.K 

':  200  20     Et»gib-irr>'  r-1'  LLAs  tot  D.^*sir 
grants 

(a)  Each  LEA  in  a  State — other  than 
Guam,  American  Samoa,  the  Virgin 
Islands,  the  Northern  Mariana  Islands, 
and  the  Trust  Territory  of  the  Pacific 
Islands — is  eligible  for  a  basic  Chapter  1 
grant  for  a  fiscal  year  if — 

(1)  The  Secretarj'  determines,  on  the 
basis  of  satisfactory  avadable  data,  that 
there  are  at  least  10  chddren  counted 
under  Section  111(c)  of  Title  I  (Children 
to  be  counted)  in  the  school  district  of 
the  LEA;  or 

(2)  The  Secretarj'  does  not  have 
available  satisfactory  data  on  a  school 
district  basis,  but  the  school  district 
served  by  the  LEA  is  located,  in  whole 
or  in  part,  in  a  county  in  which  the 
S<tcretary  determines  there  are  at  least 
10  children  counted  under  Section  111(c) 
of  Title  J. 

(b)  The  Secretary  allocates  funds 
appropriated  for  basic  Chapter  1  grants 
among  Guam,  American  Samoa,  the 
Virgin  Islands,  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands  on  the  basis  of  their 
respective  needs  for  Chapter  1  funds, 
and  to  the  Secretary  of  the  Interior  for 
programs  for  Indian  children. 

(Sec.  554.  20  U.S.C  3803) 

§  200.21    Determination  by  the  Secretary 
of  basic  grants. 

(a)  If  satisfactory  census  data  by  LEA 
are  a\  ailable  fn>m  the  Department  of 
Commerce,  the  Secretary  determines  the 
amount  of  the  basic  Chapter  1  grant  that 
each  LEA  in  a  State — otlier  than  Guam. 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Island.s,  and  the  Trust 
Territory  of  the  Pacific  Islands — is 
eligible  to  receive  for  a  fiscal  year  under 
the  method  in  Sections  111(a)(2)(A) 
(relating  to  amounts  when  data  are 
available)  and  111(c)  of  Title  1. 
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fb)(l)  If  satisfactory  census  data  by 
LEA  are  not  available  from  the 
Department  of  Commerce,  the  Secretary 
determines  the  county  aggrega'e  amount 
of  basic  Chapter  1  grant  funds  that  all 
LEAs  in  a  county  are  eligible  to  receive 
under  the  method  in  Sections 
11 1(a)(2)(B)  (relating  to  amounts  when 
data  by  LEA  are  not  available  and 
111(c)  of  Title  I. 

(2)  The  county  aggregate  amount 
referred  to  in  paragraph  lb)(l]  of  this 
section  includes  an  amount  based  on  the 
number  of  children  aged  5  through  17 
who — under  the  criteria  in  Section 
lll(cK2)(B)  of  Title  I  (relating  to 
determining  numbers  of  children) — are 
living  in  institutions  for  neglected  or 
delinquent  children,  or  being  supported 
in  foster  homes  with  public  funds,  but 
who  are  not  counted  under  Subpart  3  of 
Part  B  of  Title  I  (Programs  for  neglected 
or  delinquent  children  operated  by  State 
agencies]  for  purposes  of  a  grant  to  a 
State  agency. 

(cj  If  the  amount  appropriated  for 
basic  grants  for  any  fiscal  year  exceeds 
the  amount  appropriated  for  basic 
grants  in  fiscal  year  1979,  the 
Secretary — under  Section  lll(a)'3)(D)  of 
Title  I  (relating  to  allocating  amounts 
over  the  amounts  available  for  fiscal 
year  1979) — allocates  an  amount  equal 
to  one-half  of  the  e.xcess  amount  to 
SEAs  on  the  basis  of  data  from  the  197.5 
Survey  of  Income  and  Education 
conducted  by  the  Bureau  of  the  Census. 

(d)  If  the  funds  appropriated  by 
Congress  for  any  fiscal  year  are  not 
sufficient  to  pay  the  full  amount  that  all 
LEAs  are  eligible  to  receive  under  basic 
Chapter  1  grants,  the  Secretary  ratably 
reduces,  using  the  procedures  in  Section 
193  of  Title  I  (Adjustments  where 
necessitated  by  appropriations),  the 
amount  available  to  each  LEA  or 
county. 

(Sec.  554,  20  U.SC.  3803) 

§  200.22    Allocation  of  county  aggregate 
amounts  by  SEAs. 

Elxcept  as  provided  in  §  200,23,  an 
SEIA  shall  allocate  the  county  aggregate 
amoun's.  determined  by  the  Secretary 
under  §  200.21,  by  using  the  following 
procedures: 

(a)  Allocations  based  on  children  :n 
local  institutions  for  neglected  or 
delinquent  children.  (1)  Except  as 
provided  in  paragraphs  (a](2),  fa)(3),  and 
(a)(4)  of  this  section,  the  SEA  shall  first 
allocate  to  a  particular  LEA  that  portion, 
if  any,  of  the  county  aggregate  amount 
that  is  based — 

(i)  On  the  number  of  children,  aged  5 
through  17,  in  the  LEA's  district  who 
resided  in  a  local  institution  for 
neglected  or  delinquent  children — and 
were  not  counted  under  Subpart  3  of 


Part  B  of  Title  I  (Programs  for  neglected 
or  delinquent  children  operated  by  State 
agencies) — for  at  least  30  consecutive 
days,  at  least  one  of  which  was  in  the 
month  of  October  of  the  preceding  fiscal 
year;  or 

(ii)  On  the  most  recent  reliable  data 
available  at  the  time  of  the 
determination,  if  the  data  referred  to  in 
paragraph  (a)(l)(i)  of  this  section  are  not 
available  before  January  of  the  calendar 
year  in  which  the  Secretary's 
determination  under  §  200  21  i.s  made. 

(2)  If  the  SEA  determines  that  the  LEA 
is  unable  or  unwilling  to  provide  for  the 
special  educational  needs  of  the 
children  referred  to  in  paragraph  (a)(1) 
of  this  section,  the  SEA  shall — 

(i)  Reduce  the  LEA's  allocation  by  the 
amount  that  is  based  on  children  in  local 
institutions  for  neglected  or  delinquent 
children;  and 

(ii)  Assign  that  portion  of  the  LEA's 
grant  to — 

(A)  The  SEA  if  the  SEA  assumes 
educational  responsibility  for  those 
children;  or 

(B)  Another  State  or  local  public 
agency  if  that  agency  agrees  to  assume 
educational  responsibility  for  those 
children. 

(3)  If  no  public  agency  is  willing  to 
assume  educational  responsibility  for 
the  children  referred  to  in  paragraph 
(a)(1)  of  this  section,  the  SEA  may  not 
reallocate  that  portion  of  the  LEA's 
grant  that  is  based  on  children  in  local 
institutions  for  neglected  or  delinquent 
children  to  any  other  agency. 

(4)  If  a  local  institution  for  neglected 
or  delinquent  children  closes  and  the 
children  are  transferred  to  an  institution 
in  the  school  district  of  another  LEA,  the 
SEA  shall  adjust  the  allocations  of  the 
two  LEAs  to  reflect  that  transfer. 

(b)  Allocations  based  on  the 
distribution  of  children  from  low-income 
families.  (1)  General  rule.  After 
following  the  procedures  in  paragraph 
(a)  of  this  section,  the  SEA  shall  allocate 
the  remaining  county  aggregate  amount 
to  LEAs  in  the  county  on  the  basis  of  the 
best  available  data  on  the  number  of 
children  from  low-income  ta.milies  in  the 
school  districts  of  those  LEAs. 

(2)  Special  circumstances.  The  SEA 
shall  ad)ust  the  allocations  that  it  makes 
under  paragraph  (b)(1)  of  this  section  to 
reflect  the  following  special 
circumstances; 

(:)  LEAs  in  more  than  one  county.  If  a 
school  district  of  an  LEA  overlaps  a 
county  boundary,  the  SEA  shall  make, 
on  a  proportionate  basis,  a  separate 
allocation  to  that  LEA  from  the  county 
aggregate  amount  for  each  county  in 
which  that  district  is  located  provided 
the  aggregate  number  of  children  in  the 
LE.A  is  10  or  more. 


(ii)  LEAs  serving  children  from 
another  LEA.  If  an  LEA  serves  a 
substantial  number  of  children  from  the 
school  district  of  another  LEA  or  serves 
different  children  within  the  same 
geographical  area  as  another  LEA,  the 
SEA  may  adjust  the  allocations  of  those 
LEAs,  among  them,  in  a  manner  that  if 
determines  will  best  carry  out  the 
purposes  of  Chapter  1, 

(ill)  Changes  in  LEAs.  If  an  LEA's 
school  district  is  merged  or 
consolidated,  or  a  portion  of  the  district 
is  transferred  to  another  LEA,  the  SEA 
may— 

(A)  Adjust  the  allocations  of  those 
LEAs  to  reflect  the  number  of  children 
from  low-income  families  for  whom 
each  remaining  LEA  is  providing  a  free 
public  education;  or 

(B)  Permit  an  LEA  that  submitted  a 
previously  approved  project  application 
to  carry  out  the  approved  project,  by 
itself  or  in  cooperation  with  another 
IJ^A,  during  the  remainder  of  the  fiscal 
year. 

(3)  Minimum  allocation.  The  SEA  is 
not  required  to  allocate  to  an  LEA  a 
basic  grant  of  Chapter  1  funds  generated 
by  fewer  than  10  children. 

(Sec.  554,  20  U.S.C.  3803) 

§  200.23    Exceptions  to  county  aggregate 
amounts. 

In  any  State  in  which  a  large  number 
of  LEAs  overlap  county  boundaries,  the 
SEA  may  make  allocations  of  basic 
grants  and  special  incentive  grants 
directly  to  LEAs  without  regard  to 
counties,  if  such  allocations  were  made 
during  fiscal  year  1982,  except  that — 

(a)  Precisely  the  same  factors  are  to 
be  used  to  determine  the  amount  as 
were  used  to  compute  the  county 
aggregate  amount  under  §  200.21(b);  and 

(b)  An  LEA  dissatisfied  with  the 
determination  is  to  be  afforded  an 
opportunity  for  a  hearing  on  the  matter 
by  the  SEA. 

(Sec.  558(e).  20  U.S.C.  3807(e)) 

§§  200.24-200.29    [Reserved] 

Special  Incentive  Grants 

§  200.30    Eligibility  for  special  Incentive 
grants. 

(a)  An  LEA  that  is  eligible  to  receive  a 
basic  Chapter  1  grant  for  any  fiscal  year 
shall  be  entitled  to  an  additional  grant 
under  Section  116  of  Title  I  (relating  to 
special  incentive  grants)  if  the  LEA  is 
located  in  a  State  that  has  in  effect  for 
that  fiscal  year  a  State  program  that 
meets  the  requirements  in  Section  131(c) 
of  Title  I  (which  describes  certain  State 
and  local  compensatory  education 
programs  that  are  similar  to  Title  I)  and 
Section  116(a)(2)(B)  of  Title  I  (relating  to 
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aggregate 


the  percentage  of  State  funds  expended 
in  low-income  areas). 

(b)(1)  An  SEA  that  desires  to  have  its 
LEAs  be  eligible  to  receive  an  additional 
grant  shall  develop  a  system  for 
determining  the  eligibility  data  required 
by  Section  116(b)(4)  of  Title  I  and  the 
amount  of  State  funds  expended  under 
the  State  program  referred  to  in 
paragraph  (a)  of  this  section. 

(2)  Upon  request,  the  SEA  shall  submit 
to  the  Secretary  information  on  the 
system  developed  in  paragraph  (b)(1)  of 
this  section. 

(Sec  554.  20  U.S.C.  3803) 

§  200.31     Amount  of  special  incentive 
grants. 

The  amount  of  special  incentive 
grants  which  the  LEAs  in  a  State  will 
receive  for  any  fiscal  year  is  determined 
under  the  procedures  m  Section  116(b) 
and  (c)  of  Title  I. 

(Sec.  554.  20  U.S.C.  3803) 

§  200.32    Method  of  mal<ing  special 
incentive  grants. 

The  Secretary  includes  that  amount  of 
special  incentive  grant  funds  that  a 
State  will  receive  during  a  particular 
fiscal  year  in  the  amount  of  Chapter  1 
funds  paid  to  that  State  for  that  fiscal 
year. 

(Sec,  554,  20  U.S.C  3m:i\ 

§  200.33 
funds. 


Use  of  special  incentive  grant 


An  LEA  that  receives  special 
incentive  grant  funds  shall  use  those 
funds  to  carry  out  activities  described  in 
the  approved  project  application  for 
Chapter  1  funds  that  the  LEA  submits  to 
the  SEA  under  §  200  13. 

(Sec.  534.  20  U.S.C.  3803) 

§§200.34-200.39    [Reserved) 

Concentration  Grants 

§  200.40    States  to  receive  concentration 
grant  funds. 

A  State — other  than  Guam.  American 
Samoa,  the  Virgin  Islands,  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands — that  is  eligible  for 
a  grant  under  Chapter  1  for  any  fiscal 
year  receives  concentration  grant  funds 
from  the  amount  of  concentration  grant 
funds  available  for  that  fiscal  year. 

(Sec.  554,  20  U.S.C.  3803) 

§200.41     Determinations  Of  State  and 
county  concentration  grants. 

(a)  The  Secretary  determines  the 
amount  of  concentration  grant  funds 
that  each  county  and  State  is  eligible  to 
receive  by  using  the  procedures  in 
Section  117  of  Title  I  (relating  to  the 
amount  of  the  concentration  grant). 


(b)  Each  State  that  receives 
concentration  grant  funds  receives  at 
least  one-quarter  of  one  percent  of  the 
total  concentration  grant  funds  available 
for  the  fiscal  year. 

(1)  A  county  that  meets  the  statutorv 
eligibility  criteria  and  is  located  in  a 
State  that  receives  the  minimum 
allocation  of  concentration  grant  funds 
is  allocated  the  same  proportion  of  the 
total  concentration  grant  allocation  as 
an  eligible  county  that  is  located  in  a 
State  that  receives  more  than  the 
minimum  allocation.  After  each  count\ 
has  been  allocated  its  proportionate 
share,  the  Secretary  allocates  to  the 
SE.^  any  concentration  grant  funds  that 
remain  unallocated. 

(2)  If  no  county  in  a  State  that 
receives  the  minimum  allocation  of 
concentration  grant  funds  meets  the 
statutory  eligibility  criteria,  the 
Secretary  allocates  the  total  amount  of 
the  minimum  allocation  of  concentration 
grant  funds  to  the  SE.^. 

(3)  The  SEAs  that  receive  the 
minimum  allocation  of  concentration 
grant  funds  may  distribute  the  amount 
that  has  been  allocated  to  the  SF.'X 
under  (b)  (1)  and  (2)  of  this  section— 

(i)  Among  only  those  counties  that 
receive  basic  grants  and  have  high 
concentrations  of  children  from  low- 
income  families,  The  SEA  shall  use  the 
best  available  data  on  the  current 
distribution  of  children  from  low-income 
families  for  selecting  these  counties;  or 

(ii)  Among  all  counties  in  the  State 
that  receive  basic  grant  funds  based  on 
the  total  number  of  children  counted  in 
each  CGant\  for  purposes  of  the  basic 
grant  statutory  formula  under  the 
criteria  in  Section  111(c)  of  Title  I. 

(Sec.  554,  20  U.S.C,  3803) 

§  200.42    Determination  ot  LEA  allocations 

(dj  The  SEA  shall  distribute 
concentration  grant  funds  among  the 
LEAs  in  each  county  that  receives  those 
funds  in  accordance  with  §  2CX1.41.  on 
the  basis  of  the  current  distribution 
within  each  of  those  counties  of  children 
aged  5  through  17.  In  making  this 
distributior.,  the  SEA  shall  use  either  of 
the  following  procedures,  as  applicable: 

(1)  Each  LEA  in  which  20  percent  or 
more  of  the  children  are  counted  as 
being  from  low-income  fam.ilies  under 
the  Chapter  1  basic  grant  formula 
receives  a  portion  of  the  county's 
concentration  grant  allocation  based  on 
the  number  of  children  counted  under 
the  basic  grant  formula 

(2)  Each  LE.'X  in  which  le.ss  than  20 
pt  rcent  of  the  children  are  counted  as 
being  from  low-income  families  under 
the  basic  grant  formula  receives  a 
portion  of  the  county's  concentration 
grant  allocation  based  on  (A)  the 


number  of  children  counted  under  the 
Chapter  1  basic  grant  formula  multiplied 
by  (B)  a  fraction  in  which  the  numerator 
IS  the  percentage  of  children  in  the  LEA 
that  are  counted  under  the  basic  grant 
formula  and  the  denominator  is  20. 
(Sec.  554.  20  US  C.  3803) 

§  200.43     Method  of  awarding 
concentration  grant  funds. 

Tt;e  Secretary  includes  the  amount  of 
concentration  grant  funds  that  a  State  is 
entitled  to  receive  dunng  a  particular 
fiscal  year  in  the  amount  of  Chapter  1 
funds  paid  to  that  State  for  that  fiscal 
year. 

(Sec.  554.  20  U.S.C.  3803) 

§  200  44     Use  of  concentration  grant  funds. 

An  LE,^  that  receives  concentration 
grant  funds  shall  use  those  funds  to 
carry  out  activities  that  are  described  in 
an  approved  project  application  for 
Chapter  1  funds  that  the  LFA  submits  to 
the  SEA  under  §  200.13. 

(Snc  554.  20  U.S  C  3803) 
Reallocation 

§  200.45     Reallocation  o<  chapter  i  funds 
by  SEAs. 

(a)  During  each  fiscal  year,  an  SEA 
shall— 

(1)  Determine  which,  if  any.  LEAs 
have  received  allocations  of  Chapter  1 
funds  that  exceed  the  amount  required 
to— 

(i)  Operate  their  Chapter  1  projects 
effectively  during  the  cureni  fiscal  yean 
and 

(ii)  Provide  a  prudent  and  justifiable 
reserve  of  Chapter  1  funds  for  operating 
their  Chapter  1  projects  effectively 
during  the  next  fiscal  yean  and 

(2)  Notify  each  LEA  identified  under 
paragraph  (a)(1)  of  this  section  of— 

(i)  The  amount  of  that  LEA's  Chapter  1 
funds  that  the  SEA  is  considering 
reallocating  to  other  LEAs  under 
paragraph  (b)  of  this  section:  and 

(ii)  The  opportunity  for  that  LEA  to 
amend  its  Chapter  1  application  to 
include  approvable  proposals  for  use  of 
the  excess  funds. 

(b)(1)  If  the  LEA  fails  to  amend 
properly  its  Chapter  1  application  in 
response  to  the  opportunity  provided 
under  paragraph  (a)  of  this  section,  the 
SEA  shall  reallocate  the  excess  Chapter 
1  funds  to  LEAs  that  have  the  greatest 
need  for  such  funds  for  the  purpose  of. 
where  appropriate,  redressing  inequities 
inherent  in.  or  mitigating  hardships 
caused  by,  the  application  of  the 
allocation  provisions  in  Section  111(a)  of 
Title  I  as  a  result  of  factors  like 
population  shifts  and  changing  economic 
circumstances. 
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(2)  The  SEA  shall  notify  the  Secretary 
of  those  reallocations.  i 

(Sec.  554.  20  US  C  38031 

§  200.46     Reallocation  of  Cfiapter  i  funds 
by  ttie  Secretary. 

If  excess  amounts  of  Ctiapter  1  funds 
remain  after  an  SEA  has  completed  the 
process  in  §  200.45,  the  Secretary 
distributes  those  excess  funds  among 
other  States  on  the  basis  of  need. 

(Sec.  554.  20  U.S.C.  3803) 

§  200.47-200.48     [  Reserved  1 

Subpart  C— Project  Requirements 

§  200.49    Selection  of  attendance  areas. 

An  LEA  that  receives  Chapter  1  funds 
shall  operate  Chapter  1  projects  that 
are — 

(a)  Conducted  in  attendance  areas  of 
the  LEA  having  the  highest 
concentrations  of  low-income  children; 

(b)  Located  in  all  attendance  areas  of 
the  LEA  if  the  LEA  has  a  uniformly  high 
concentration  of  low-income  children;  or 

(c)  Designed  to  utilize  part  of  the 
Chapter  1  funds  for  services  that 
promise  to  provide  significant  help  for 
alJ  educationally  deprived,  low-income 
children  served  by  the  LEA. 

§  200.50    Annual  needs  assessment 

An  LEA  that  receives  Chapter  1  funds 
shall  base  its  Chapter  1  project  on  an 
annual  assessment  of  educational  needs 

that— 

(a)  Identifies  educationally  deprived 
children  in  all  eligible  attendance  areas, 
including  educationally  deprived 
children  in  private  schools; 

(b)  Permits  the  selection  of  those 
educationally  deprived  children  in  the 
greatest  need  of  special  assistance;  and 

(c)  Determines  the  edircational  needs 
of  the  children  selected  to  participate 
with  sufficient  specif'city  to  ensure 
concentration  on  those  needs. 

(Sec.  556(b)(2);  20  L'  S  C.  3.305(b)(2)) 

§  200.51     Sufficient  size,  scope,  and  quality 
of  project. 

An  I.K.\  that  receives  Chapter  1  funds 
shall  use  those  funds  for  a  project  that  is 
of  sufficient  size,  scope,  and  quality  to 
giv  e  reasonable  promise  of  substantial 
progress  toward  meeting  the  special 
educational  needs  of  the  children  being 
served. 

|S*>c.  5.5«Mb)i3|,  20  I'S  C.  3HOWbK31) 

§  200.52    Prohibition  against  using  chapter 
1  funds  to  provide  generaJ  aid. 

.An  LEA  may  use  chapter  1  funds  only 
fur  projects  that  are  designed  and 
implemented  to  meet  the  special 
educational  needs  of  educationally 
deprived  children,  identified  in 


accordance  with  Section  556(b)(2)  of 
Chapter  1.  and  who  are  included  in  an 
application  for  assistance  approved  by 
the  SEA. 

(Sec.  552.  20  U.S.C.  3801:  Sec.  555{c).  20  U.S.C. 
3804(c):  Sf-r.  556(b)(2).  20  U.S.C  3805fb)(2)) 

s  200.53     Consuttation  with  parents  and 
teachers, 

(a)  An  LEA  that  receives  Chapter  1 
funds  shall  design  and  implement  its 
Chapter  1  project  in  consultation  with 
parents  and  teachers  of  the  children 
being  served,  including  parents  and 
teachers  of  children  in  private  schools. 

(b)  To  meet  the  consultation 
requirement  in  paragraph  (a)  of  this 
section,  an  LEA  may,  but  is  not  required 
to,  establish  and  use  parent  advisory 
councils. 

(Sec.  556(b)(3).  20  U.S.C.  3fl05(b)(3);  127  Cong. 
Rec.  H5645  (daily  ed.  July  29.  1981)) 

§  200.54     Evaluation. 

An  LEA  that  receives  Chapter  1  funds 
shall,  at  least  once  every  three  years, 
evaluate  its  Chapter  1  project  in  terms  of 
its  effectiveness  in  achieving  the  goals 
set  for  it.  This  evaluation  must  include — 

(a)  Objective  measurements  of 
educational  achievement  in  basic  skills; 
and 

(b)  A  determination  of  whether 
improved  performance  is  sustained  over 
a  period  of  more  than  one  year. 

(Sec.  556(b)(4).  2t1  U.S.C.  3805(b)(4)) 

§  200.55    Allowable  costs. 

(a)  An  LEA  may  use  Chapter  1  funds 
only  to  meet  the  costs  of  project 
activities  that — 

(1)  Are  designed  to  meet  the  special 
educational  needs  of  educationally 
deprived  children  identified  under 
Section  556(b)(2)  of  Chapter  1; 

(2)  Are  included  in  an  application 
approved  by  an  SEA  under  §  200.14:  and 

(3)  Comply  with  all  applicable 
Chapter  1  requirements,  including  the 
assurances  required  under  Section 
556(b)  of  Chapter!. 

(b)  The  project  activities  referred  to  in 
paragraph  (a)  of  this  section  may 
include  the  activities  in  Section  555(c)  of 
Chapter  1. 

(Sec.  55,51  c).  30  U.S  C.  38()4(cl) 

§  200.56    Recordkeeping  requirements. 

(a)  An  Sf-'.A  01  LF.A  that  receives 
Chapter  1  funds  shall  use  fiscal  control 
and  fund  accountmg  procedures  that 
will  ensure  proper  disbursement  of  an 
HI  counting  for  Chapter  1  funds. 
Ib|  The  SEA  or  LEA  shall  kee|3 — 
(1)  Records  of  the  amount  and 
disposition  of  ail  Chapter  1  funds, 
including  records  that  show  the  share  of 


the  cos;  provided  from  non-chapter  1 
sources: 

(2)  Other  records  that  are  needed  to 
facilitate  an  effective  audit  of  the 
Chapter  1  project  and  that  show 
compliance  with  Chapter  1 
requirements;  and 

(3)  Evaluation  data  collected  untier 
§  200..'^ 4. 

(c)  All  records  required  under  this 
section  must  be  retained — 

(1)  For  five  years  af'er  completion  of 
the  activity  fcr  which  the  funds  were 
used; 

(2)  Until  all  pending  audits  or  reviews 
concerning  the  Chaptei  1  project  have 
been  completed:  and 

(3)  Until  all  findings  and 
recommendations  arising  out  of  any 
audits  or  reviews  concerning  the 
Chapter  1  project  have  been  finallv 
resolved. 

(See-  555(d];  20  l^.S  C,  3804((1):  Sec.  s:Ki|>)):  20 
U.S.C,  3805(h):  Sec.  59(3(1],  20  U.S.C.  38r6(a): 
Sec.  437(,i)  of  GF,PA.  20  U,S  C,  1232f(;i>) 

§  200.57    Audits  and  access  to  records. 

(a)  Federal  responsibililies.  (1)  For  the 
purpose  of  evaluating  and  reviewing  the 
use  of  Chapter  1  funds — 

(i)  The  Inspector  General  of  the 
Department,  authorized  Department 
officials,  and  the  Comptroller  General 
shall  have  access  to  any  books, 
accounts,  records,  corresportdence.  or 
other  documents  that — 

(.'\1  Are  related  to  programs  assisted 
with  Chapter  1  funds;  and 

[Bi  Are  in  the  possession,  custody,  or 
control  of  SEAs  or  IJ^As:  :ind 

111)  The  Inspector  General  of  the 
Department  and  the  Comptroller 
General  are  authorized  to  conduct 
audits. 

(2)  An  SF.A  shall  repay  to  the 
Department  the  amount  of  Chapter  1 
funds  determined  by  the  audit  not  to 
have  been  spent  in  accordance  uilh 
applicable  law. 

(b)  Statf  and  local  rt'sponsihilittfs  (1) 
Any  State  or  local  government  that 
receives  Chapter  1  funds  shall  comply 
with  the  audit  requirements  in  34  CFR 
74.62. 

(2)(i)  An  LP:A  shall  repay  to  the  SF.A 
the  amount  of  Chapter  1  funds 
determined  by  the  State  not  to  have 
been  spent  in  accordance  with 
applicable  law. 

(ii)  If  the  SEA  recovers  funds  under 
paragraph  (2)(i)  of  this  section  during 
the  period  in  which  the  misspent 
Chapter  1  funds  are  still  available  for 
obligation  under  the  terms  of  Section 
412(b)  of  GEPA  (relating  to  the 
availability  of  appropriations),  the  SR-A 
shall  treat  the  recovered  funds  as 
Chapter  1  funds  and — 
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(A)  Reallocate  those  funds  to  eligible 
LEAs — other  than  the  agency  that  was 
found  to  have  misspent  the  funds — 
under  the  procedures  in  §  200.45;  or 

(B)  Return  the  funds  for  proper  use  to 
the  LEA  from  which  they  were  received. 

(iii)  If  the  Chapter  1  funds  that  an  SEA 
recovers  under  paragraph  (bK2)(i)  of  this 
section  are  no  longer  available  for 
obligation  under  the  terms  of  Section 
412(b)  of  GEPA,  the  SEA  shall  return 
those  funds  to  the  Department. 

(Sec,  555(d).  20  U.S.C.  3804(d):  Sec.  556(b),  20 
U,S,C.  3805(b):  Sec.  452  of  GEPA.  20  U,S.C. 
1234a:  Sec,  1744  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981.  31  U.S.C.  1243 
note:  Sees.  3,  4,  and  6  of  the  Inspector 
General  Act  of  1978,  Pub.  L.  9^-452  (5  U.S.C. 
App.):  Sec.  202  of  the  Intergovernmental 
Cooperation  Act  of  1968.  Pub.  L,  90-577  (42 
U.S.C,  4212)) 

§  200.58    Compromise  of  audit  claims. 

In  deciding  whether  to  compromise 
audit  claims,  or  in  recommending 
possible  compromises  to  the  Department 
of  Justice,  the  Secretary  may  take  into 
account — 

(a)  The  cost  of  collecting  the  claim; 

(b)  The  probabihty  of  the  claim  being 
upheld; 

(c)  The  nature  of  the  violation 
involved; 

(d)  Whether  the  practices  of  the  SEA 
or  LEA  that  resulted  in  the  audit  finding 
have  been  corrected; 

(e)  Whether  the  SEA  or  LEA  is  in  all 
other  respects  in  compliance  with 
Chapter  1;  and 

(f)  The  extent  to  which  the  SEA  or 
LEA  agrees  to  use  non-Federal  funds  to 
supplement  Chapter  1  programs, 
(Sec.5r.5(d).  20  U,S,C,  3804(d):  Sec,  ."^SCb),  20 
U.S  C  3B05(b);  Sec.  452  of  GEPA,  20  U  S.C 
1234a;  Federal  Claims  Collertion  Act,  31 
use.  951  et  seq.:  4  CFR  Part  1031 

§  200.59    SEA  rulemaking  and  other 
responsibilities. 

(a)  General  responsibilities  of  an 
SEA.  An  SEA  is  responsible  for  ensuring 
that  its  LEAs  comply  with  all  applicnble 
statutory  and  regulatory  provi.sions 
pertaining  to  Chapter  1. 

(b)  SEA  rulemaking.  To  carry  out  its 
responsibilities,  an  SEA  may.  in 
accordance  with  State  law.  adopt  rules. 
regulations,  procedures,  guidelines,  and 
criteria  regarding  the  use  of  Chapter  1 
funds,  provided  that  those  rules. 
regulations,  procedures,  guidelines,  and 
criteria  do  not  conflict  with  the 
provisions  of — 

(1)  Chapter  1; 

(2)  The  regulations  in  this  prirt;  or 

(3)  other  applicable  Federal  statutes 
and  regulations. 

(Stc.  556,  20  U,S.C.  3805:  Sec  591,  20  U,S.C 

38-1) 
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Subpart  0— Fiscal  Requirements 

§  200.60    Maintenance  of  effort 

(a)  Basic  standard.  (1)  Except  as 
provided  in  §  200.61,  an  LEA  may 
receive  its  allocation  of  funds  under 
Chapter  1  for  any  fiscal  year  only  if  the 
SEA  finds  that  either  the  combined 
fiscal  effort  per  student  or  the  aggregate 
expenditures  of  State  and  local  funds 
with  respect  to  the  provision  of  free 
public  education  in  the  LEA  for  the 
preceding  fiscal  year  was  not  less  than 
90  percent  of  the  combined  fiscal  effort 
per  student  or  the  aggregate 
expenditures  for  the  second  preceding 
fiscal  year. 

(2)  Afeaning  of  "preceding  fiscal 
year."  For  purposes  of  determining 
maintenance  of  effort,  "preceding  fiscal 
year"  means  the  Federal  fiscal  year  or 
the  12-month  fiscal  period  most" 
commonly  used  in  a  State  for  official 
reporting  purposes  prior  to  the  beginning 
of  the  Federal  fiscal  year  for  which 
funds  are  available. 

Example.  For  funds  first  made  availulilc  on 
July  1.  1982.  if  a  State  is  using  the  Feder.jl 
fiscal  year,  the  "preceding  fiscal  year"  is 
Federal  fiscal  year  1981  (which  began  on 
October  1,  1980),  If  a  State  is  using  a  fiscal 
year  that  begins  on  |uly  1,  1982,  the 
"preceding  fiscal  year"  is  the  12-month  fiscal 
period  ending  on  June  30,  1981, 

(b)  Failure  to  maintain  effort.  (1)  If  aii 
LE.'\  fails  to  maintain  effort  and  a 
waiver  imder  §  200,61  is  not  appropriate, 
the  SE.A  shall  reduce  the  LEA's 
allocation  of  funds  under  Chapter  1  in 
the  exact  proportion  to  which  the  LEA 
fails  to  meet  90  percent  of  both  the 
combined  fiscal  effort  per  student  ar.d 
aggregate  expenditures  (using  the 
measure  most  favorable  to  the  LE.-X)  for 
the  second  preceding  fiscal  year, 

(2)  In  determining  maintenance  of 
effort  for  the  fiscal  year  immediately 
following  the  fiscal  year  in  which  the 
LEA  failed  to  maintain  effort,  the  SEA 
may  consider  the  LEA's  fiscal  effort  for 
the  second  preceding  fiscal  year  to  be 
no  less  than  90  percent  of  the  combined 
fiscal  effort  per  student  or  aggregate 
expenditures  (using  the  measure  most 
favorable  to  the  LEA)  for  the  third 
preceding  fiscal  year. 

Example.  In  fiscal  year  1983,  an  LEA  fails 
to  maintain  effort  because  its  fiscal  effort  in 
1981  is  less  than  90  percent  of  its  fiscal  effort 
in  1<180:  then,  in  the  following  fiscal  year 
(1984),  the  VE..\a  fiscal  effort  in  the  second 
prt  ceding  year  (1981)  could  be  considered  to 
be  no  less  than  90  percent  of  its  fiscal  effort 
in  the  ihird  prt  coding  fiscal  \ear  (1980), 
(Sf(.  556(a),  20L'.S.C-.i80-iH)) 

S  200.61     Waiver  of  the  maintenance  of 
effort  requirement. 

(aj(l)  An  SEA  may  waive,  for  one 
fiscal  year  oniy,  the  maintenance  of 


effort  requirement  in  §  200.60  if  the  SFJ\ 
determines  that  a  waiver  would  be 
equitable  due  to  exceptional  or 
uncontrollable  circumstances.  These 
circumstances  include — 
(i)  A  natural  disaster, 
(ii)  A  precipitous  and  unforeseen 
decline  in  the  financial  resources  of  the 
LEA;  or 

(iii)  Other  exceptional  or 
uncontrollable  circumstances, 

[2]  An  SEA  may  not  consider  tax 
initiatnes  or  referenda  to  be  exceptional 
or  uncontrollable  circumstances, 

(b)(1)  If  the  SE.A  grants  a  waiver 
under  paragraph  (a)  of  this  section,  the 
SEA  shall  not  reduce  the  amount  of 
Chapter  1  funds  the  LEA  is  otherwise 
entitled  to  receive, 

(2)  In  determining  maintenance  of 
effort  for  the  fiscal  year  immediately 
following  the  fiscal  year  for  which  the 
waiver  u  as  granted,  the  SFv\  may 
consider  the  LEA's  fiscal  effort  for  the 
second  preceding  fiscal  year  to  be  no 
less  than  90  percent  of  the  combined 
fiscal  effort  per  student  or  aggregate 
expenditures  (using  the  measure  most 
favorable  to  the  LEA)  for  the  third 
preceding  fiscal  year. 

Example.  An  L£A  secures  a  waiver 
because  its  fiscal  effort  in  the  preceding  fiscal 
year  (1981)  is  less  than  90  percent  of  its  fiscal 
effort  in  the  second  preceding  fiscal  year 
(1980)  due  to  exceptional  or  uncontrollable 
circumstances:  then,  in  the  following  fiscal 
year,  the  L£A's  fiscal  effort  in  the  second 
preceding  fiscal  year  (1981)  could  be 
considered  to  be  no  less  than  90  percent  of  its 
fiscal  effort  in  the  third  preceding  fiscal  year 
(1980). 

(Sec.  558(a)(3),  20  U.S.C.  3807(a)(3);  127  Cong. 
Rec.  H5645  (daily  ed.  July  29, 1981)) 

5  200.62    Supplement,  not  supplant 

(aj  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  LEA  may  use 
Chapter  1  funds  only  to  supplement  and. 
to  the  extent  practical,  increase  the  level 
of  non-Federal  funds  that  would,  in  the 
absence  of  Chapter  1  funds,  be  made 
available  for  the  education  of  pupils 
participating  in  Chapter  1  projects,  and 
in  no  case  may  Chapter  1  funds  be  used 
to  supplant  those  non-Federal  funds. 

(b)  An  LEA  may  exclude,  for  the 
purpose  of  determining  compliance  with 
the  supplement,  not  supplant 
requirement  in  paragraph  (a)  of  this 
section.  State  and  local  funds  spent  in 
carrying  out  special  programs  to  meet 
the  special  educational  needs  of 
educationally  deprived  children,  if  those 
programs  are  consistent  with  the 
purposes  of  Chapter  1, 

(c)  In  order  to  demonstrate 
compliance  with  the  supplement,  not 
supplant  requirement  in  paragraph  (a)  of 
this  section,  an  LEA  shall  not  be 
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required  to  provide  Chapter  1  services 
outside  the  regular  classroom  or  school 
program. 

(Sec.  5o8(b).  20  U.S.C.  380T{h\.  Sec.  5Se(d).  20 
U.S.C.  3807(d)) 

§  200.63    ComparaWmy  of  servtee*. 

(a)  Except  as  provided  in  paragraphs 
(b),  (c).  and  (d)  of  this  section,  an  LEA 
may  receive  Chapter  1  funds  only  if  it 
uses  State  and  local  funds  to  provide 
services  in  project  areas  that,  taken  as  a 
whole,  are  at  least  comparable  to 
services  being  provided  in  school 
attendance  areas  that  are  not  receiving 
Chapter  1  funds. 

(b)  Except  as  provided  in  paragraphs 
(c)  and  (d]  of  this  section,  if  an  LEA 
selects  all  its  school  attendance  areas  as 
project  areas,  the  LEA  may  receive 
Chapter  1  funds  only  if  it  uses  State  and 
local  funds  to  provide  services  that, 
taken  as  a  whole,  are  substantially 
comparable  in  each  project  area. 

(c)  Unpredictable  changes  in  student 
enrollment  or  personnel  assignments 
that  occur  after  the  beginning  of  a 
school  year  shall  not  be  included  as  a 
factor  in  determimng  compliance  with 
the  comparability  of  services 
requirements  in  paragraphs  (a)  and  (b) 
of  this  section. 

(d)  An  LEA  may  exclude,  for  the 
purpose  of  determining  compliance  with 
the  comparability  requirements  in 
paragraphs  (a)  and  (b)  of  this  section. 
State  and  local  funds  spent  in  carrying 
out  special  programs  to  meet  the 
educational  needs  of  educationally 
deprived  children,  if  those  programs  are 
consistent  with  the  purposes  of  Ch.ipter 
1. 

(e)  An  LEA  shall  be  deemed  to  have 
met  the  comparability  requirements  in 
paragraphs  (a)  and  (b)  of  this  section  if 
it  has  filed  with  the  SEA  a  written 
assurance  that  it  has  established — 

(IJ  A  districtwide  salary  schedule; 

(2)  .A  policy  to  ensure  equivalence 
among  schools  m  teachers, 
admmistrators.  and  auxiliary  personnel. 
and 

(3)  A  policy  to  ensure  equivalence 
among  schools  m  the  provision  of 
curriculum  materials  and  instructional 
supplies. 

(Sec.  558(cl,  20  U  S  C.  3607([,1;  Sec.  5i8(dl.  20 
U.SC.  38o:-id;i 

§  200.64    AvallaWltty  of  funds. 

(a)  An  SEA  or  LEA  may  obligate  funds 
during  the  fiscal  year  for  which  the 
funds  were  appropriated  and  during  the 
succeeding  fiscal  year. 

(b)  The  SEA  or  LE.A  shall  return  to  the 
Department  any  funds  not  obligated  by 
the  end  of  the  succeeding  fiscal  year. 

(c)(1)  Chapter  1  funds  are  obligated 
when  an  SEA  or  LE.\ — 


LIMI 


(i)  Commits  funds,  according  to  State 
law  or  practice,  to  the  support  of 
specific  programmatic  or  administrative 
activities;  and 

(ii)  Identifies  Chapter  1  funds 
aiiocated  for  a  particular  fiscal  year  as 
supporting  those  specific  programmatic 
or  administrative  activities. 

(2)  For  purposes  of  this  section,  the 
SEA's  distribution  of  funds  to  LEAs  ia 
not  the  obligation  of  those  funds. 

(Sec.  396.  20  U.S.C  3«76;  Sec.  412(bJ  of  GEPA 
20  U.S.C.  1225(b)) 

§§  200.65-200.69    (Reserved] 

Subpart  E— Participation  In  Chapter  1 
Programs  of  Educationally  Deprived 
Children  in  Private  Schools 

§  200.70     Responsibility  of  LLAs. 

(aid)  In  consultation  with  private 
school  officials,  an  U.A  shall  provide 
educationally  deprived  children  residing 
in  a  project  area  of  the  LEA  who  are 
enrolled  in  private  elementary  and 
seci^ndary  schools  with  special 
educational  services  and  arrangements 
as  will  assure  participation  on  an 
equitable  basis  of  those  children  in 
accordance  with  the  requirements  in 
§§200  70-200.75  and  Section  557(a]  of 
Chapter  1. 

(2)  If  the  LEA  decides  to  serve 
educationally  deprived,  low-income 
children  under  Section  556(b)(1)(C)  of 
Chapter  1,  the  I.EA  shall  also  provide 
Chapter  1  services  to  educationally 
deprived,  low-income  children  in  private 
schools  as  will  assure  participation  on 
an  equitable  basis  of  those  children  in 
accordance  with  the  requirements  in 
§5  200.70-200.75  and  Section  557(a)  of 
Chapter  1. 

(b)  The  LEA  shall  provide  the 
opportunity  to  participate  in  a  manner 
that  is  consistent  with  the  number  and 
special  educational  needs  of  the 
educationally  deprived  children  in 
private  schools. 

(c)  The  LEA  shall  exercise 
administrative  direction  and  control 
over  Chapter  1  funds  and  property  that 
benefit  educationally  deprived  children 
in  private  schools. 

(dl(l)  Provision  of  services  to  children 
enrolled  in  private  schools  must  be 
provided  by  employees  of  a  public 
agency  or  through  contract  by  the  public 
agency  with  a  person,  an  association, 
agency  or  corporation  who  or  which,  in 
the  provision  of  those  services,  is 
independent  of  the  private  school  and  of 
any  religious  organizations. 

(2)  This  employment  or  contract  must 
be  under  the  control  and  supervision  of 
the  public  agency. 

(e)  In  its  application  for  Chapter  1 
funds,  the  LEA  shall  make  provision  for 


services  to  educationally  deprived 
children  attending  private  elementary 
and  secondary  schools. 

(Sec.  555,  20  U.S.C.  3801;  Sec  556(b)(5).  20 
U.S.C.  3805(bM5);  Sec.  557(a),  20  U.S.C. 
3806(a);  Sec  581(a),  20  U.S.C.  3871(a);  Sec 
596(a],  20  U.S.C.  3878(a)) 

§  200.71    Factors  used  In  determining 
equitable  participation. 

(a)  Equal  expenditures.  Expenditures 
for  educational  services  and 
arrangements  for  educationally  deprived 
children  in  private  schools  must  be 
equal  (taking  into  account  the  number  of 
children  to  be  served  and  the  special 
educational  needs  of  such  children)  to 
expenditures  for  children  enrolled  in  the 
public  schools  of  the  LEA. 

(b)  Services  on  an  equitable  basis. 
The  Chapter  1  services  that  an  LEA 
provides  for  educationally  deprived 
children  in  private  schools  must  be 
equitable  (in  relation  to  the  services 
provided  to  public  school  children)  and 
must  be  of  sufficient  size,  scope,  and 
quality  to  give  reasonable  promise  of 
substantial  progress  toward  meeting  the 
special  educational  needs  of  the  private 
school  children  to  be  served. 

(Sec.  557(al,  20  U.S.C.  3806(a);  Sec.  556(b)(3). 
20  U.S.C.  3805(b)(3)) 

§  200.72    Funds  not  to  benefit  a  private 
school. 

(a)  An  LEA  shall  use  Chapter  1  funds 
to  provide  services  that  supplement  the 
level  of  services  that  would,  in  the 
absence  of  Chapter  1  services,  be 
available  to  children  in  private  schools. 

(b)  An  LEA  shall  use  Chapter  1  funds 
to  meet  the  special  educational  needs  of 
children  in  private  schools,  but  not  for — 

(1)  The  needs  of  the  private  schools; 
or 

(2)  The  general  needs  of  the  children 
in  the  private  schools. 

(Sec,  ,')57(m),  20  U.S.C.  3806(n]) 

§  200.73    Use  of  public  school  employees. 

An  LEA  may  use  Chapter  1  funds  to 
make  public  employees  available  in 
other  than  public  facilities — 

(a)  To  the  extent  necessary  to  provide 
equitable  Chapter  1  services  designed 
for  children  in  a  private  school;  and 

(b)  If  those  services  are  not  normally 
provided  by  the  private  school. 

(Sec.  557(a).  30  U.S-C.  3806(a)) 

§  200.74    Equipment  and  supplies. 

(a)  To  meet  the  requirements  of 
Section  557(a)  of  Chapter  1,  a  public 
agency  must  keep  title  to  and  exercise 
continuing  administrative  control  of  all 
equipment  and  supplies  that  the  LEA 
acquires  with  Chapter  1  funds. 
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(b)  The  public  agency  may  place 
equipment  and  supplies  in  a  private 
school  for  the  period  of  time  needed  for 
the  program. 

(c)  The  public  agency  shall  ensure  that 
the  equipment  or  supplies  placed  in  a 
private  school — 

(1)  Are  used  for  Chapter  1  purposes, 
and 

(2)  Can  be  removed  from  the  private 
school  without  remodeling  the  private 
school  facility. 

(d)  The  public  agency  shall  remove 
equipment  or  supplies  from  a  private 
school  if — 

(1)  The  equipment  or  supplies  are  no 
longer  noeded  for  Chapter  1  purposes;  or 

f2)  Removal  is  necessary  to  avvd  use 
of  the  equipment  or  supplies  for  othrr 
than  Chapter  1  purposes. 

(e)  For  the  purpose  of  this  section,  the 
term  "public  agency"  includes  the  LEA, 

(Sec.  5,i7(a),  20  U.S.C.  3806(.)):  Sec.  596(a).  20 
L'.S.C.  3876(a)) 

§  200.75    Construction. 

No  Chapter  1  funds  may  be  used  for 
repairs,  minor  remodehnq,  or 
construction  of  private  school  facilities. 

(Sec.  557(a).  20  U.S.C.  3806(a)) 
§§200.76-200.79    (Reserved] 

Subpart  F— Due  Process  Procedures 
Procedures  for  Bypass 

§  200.80     Bypass— General. 

(a)  The  Secretary  implements  a 
bypass  if  an  LEA — 

(1)  Is  prohibited  by  law  from 
providing  Chapter  1  services  for  private 
school  children  on  an  equitable  basis;  or 

(2)  Has  substantially  failed  to  provide 
for  the  participation  on  an  equitable 
basis  of  educationally  deprived  children 
enrolled  in  private  elementary  and 
secondary  schools. 

(b)  If  the  Secretary  implements  a 
bypass,  the  Secretary  waives  the  U-„^  s 
responsibility  for  providing  Chapter  1 
services  for  private  school  childi'pn  ami 
arranges  to  provide  the  required 
services.  Normally,  the  Secretary  hires  a 
contractor  to  provide  the  Chapter  1 
services  for  private  school  children 
under  a  bypass.  The  Secretary  deducts 
the  cost  of  these  services,  includuig  any 
administrative  costs,  from  the 
appropriate  allocations  of  Ch.ipter  1 
funds  provided  to  the  affected  LE,\  and 
SEA.  In  arranging  for  these  services,  the 
Secretary  consults  with  appropriate 
public  and  private  school  officials. 

(Sec.  557(b).  20  U  S.C.  3806(1)1) 

§200.81     Notice  by  the  Secretary. 

(a)  Before  taking  any  final  action  i(3 
implement  a  bypass,  the  Secretary 


provides  the  affected  LEA  and  SEA  with 
written  notice. 

(b)  In  the  written  notice,  the 
Secretary — 

(1)  States  the  reasons  for  the  proposed 
bvpass  in  sufficient  detail  to  allow-  the 
LEA  and  SEA  to  respond; 

(2)  Cites  the  requirement  that  is  the 
basis  for  the  alleged  failure  to  comply; 
and 

{?■]  Advises  the  LEA  and  SE.A  thit 
they  have  at  least  45  days  from  receipt 
of  the  written  notice  to  submit  written 
objections  to  the  proposed  bypass  and 
may  request  in  writing  the  opportunity 
for  a  hearing  to  show  cause  why  the 
bypass  should  not  be  implemented. 

(c)  The  Secretary  sends  the  notice  to 
the  LE.^  and  SEA  by  certified  mail  with 
return  receipt  requested. 

(St'C.  55r!h!(4l(A>   21.1  U  S.C  38f16(b!(4|;A,J 

§  200.82     Bypass  procedures. 

Sections  200.83-200.85  contain  the 
procedures  that  the  Secretary  uses  in 
conducting  a  show  cause  hearing.  These 
procedures  may  be  modified  by  the 
hciiring  officer  if  all  parties  agree  it  is 
appropriate  to  modify  them  for  a 
particular  case. 

fSec.  5S7(b)(4)(A),  20  U.S.C,  3806fb)(4)(A)) 

t;  200  83     Appointment  and  functions  o<  a 
t>€3rJng  otficer. 

(a)  If  an  LEA  or  SE.\  requests  a  show 
cause  hearing,  the  Secretary  appoints  a 
hearing  officer  and  notifies  appropriate 
representatives  of  the  affected  private 
school  children  that  they  may 
participate  in  the  hearing. 

(b)  The  hearing  officer  has  no 
authority  to  require  or  conduct 
discovery,  or  to  rule  on  the  validity  of 
any  statute  or  regulation. 

(c)  The  hearing  officer  notifies  the 
LEA,  SEA,  and  representatives  of  the 
private  school  children  of  the  time  and 
place  of  the  hearing. 

(Sec,  557(b)(4)lA),  20  U.S,C,  3806(bJ(4)(A)) 

>  200.84     Hearing  procedures. 

(aj  At  the  hearing,  a  transcript  is 
taken.  The  LEA,  SEA,  and 
representatives  of  the  private  school 
children  each  may  be  represented  by 
legal  counsel,  and  each  may  submit  oral 
or  written  evidence  and  arguments  at 
the  hearing. 

(b)  Within  ten  days  after  the  hearing, 
the  hearing  officer  indicates  that  a 
decision  will  be  issued  on  the  basis  of 
the  existing  record,  or  requests  further 
information  from  the  LEA,  SEA, 
representatives  of  the  private  school 
children,  or  Department  of  Education 
officials. 

(Soc.  557(b)(4)(A).  20  U.S.C.  3806(b)(4)(A)) 


§  200.85    Post  hearing  procedures. 

(a)  Within  120  days  after  th^  h<  .irmg 
record  is  closed,  the  beannp  oTu  (>r 
issues  a  wntien  decision  i.'n  v,ht>ihi'r  the 
proposed  b\pass  shnuiii  lie 
implemented.  The  heannc  of^i  >>r  scniU 
copies  of  the  decision  to  the  IJLA  SEA 
representatives  of  the  pnvate  school 
children,  and  the  Secretarv. 

(b)  The  LEA.  SEA.  and 
representatives  of  the  pri\.i!i   si  hool 
children  each  max  subm;  written 
comments  on  the  cccisicn  to  the 
Secretary  wit  Mm  ,«)  d,;\  <-  i'-om  the 
receipt  of  t.lt  hi  ..'inj;  >  -ik  er's  decision. 

(c)  The  Secretary  may  adopt,  reverse, 
or  modify  the  hearing  officer's  decision. 
(Sec.  557(b)(4)(A).  20  US  C  3806(b)(4)(A)) 

H  200.86-200.89     [Reserved] 
Other  Due  Pn>ress  r*rocedures 

§  200  90    General. 

Sections  200.91-200.106  contain  rules 
for  the  conduct  of  proceedings  arising 
under  Chapter  1  regarding — 

(a)  The  review  of  final  audit 
determinations; 

(b)  Withholding  hearings;  and 

(c)  Cease  and  desist  proceedings. 

(Sec.  592.  20  U.S.C.  3872;  Sec.  451(a)  of  GEPA. 
20  U.SC  1234(a):  Sec.  452  of  GEPA.  20  U.S.C 
1234a:  Ser.  454  of  GEPA  20  U.S.C.  1234c) 

§20C.9t     Jurisdiction 

Under  Chapter  1,  the  Education 
Appeal  Board  has  jurisdiction  to — 

(a)  Review  final  audit  determinations; 

[b)  Conduct  withholding  hearings;  and 
(cj  Conduct  cease  and  desist 

proceedings. 

(Sec.  592,  20  US  C.  3872;  Sec.  451(a)  of  GEPA, 
20  use.  1234(a);  Sec,  452  of  GEPA.  20  U.S.C 
1234a;  Sec.  454  of  GEPA  20  U.S.C.  1234c) 

§  200.92    Definitions. 

For  tlie  purposes  of  §§  200.90-200.106. 
the  following  definitions  apply: 

"Appellant"  means  an  SEA  that 
requests — 

(a)  A  review  of  a  final  audit 
determination;  or 

(b)  A  withholding  hearing. 
"Authorized  Department  official" 

means — 

(a)  The  Secretary;  or 

(b)  A  person  employed  by  the 
Department  who  has  been  designated  to 
act  under  the  Secretary's  authority. 

"Board"  means  the  Education  Appeal 
Board  of  the  Department. 

"Board  Chairperson"  means  the  Board 
member  designated  by  the  Secretary  to 
serve  as  administrative  officer  of  the 
Board. 

"Cease  and  desist"  means  to 
discontinue  a  prohibited  practice  or 
initiate  a  required  practice. 
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"Final  audit  determination"  means  a 
written  notice  issued  by  an  authorized 
Department  official  disallowing 
expenditures  made  by  a  recipient  under 
Chapter  1. 

"Hearing"  means  any  re\;ew 
proceeding  conducted  by  the  Board 

"Panel"  means  an  Education  Appeal 
Board  Panel  consisting  of  at  least  three 
members  of  the  Board  designated  by  the 
Board  Chairperson  to  sit  in  any  case. 

"Panel  Chairperson"  means  the 
person  designated  by  the  Board 
Chairperson  to  serve  as  the  presiding 
officer  of  a  Panel. 

"Party"  means — 

(a)  The  recipient  requesting  or 
appearing  at  a  hearing  under  these 
regulations; 

(b)  The  authorized  Department  official 
who  issued  the  final  audit  determination 
being  appealed,  the  notice  of  an  intent 
to  withhold  funds,  or  the  cease  and 
desist  complaint:  or 

(c)  Any  person,  group,  or  agency  that 
files  an  acceptable  application  to 
intervene. 

"Recipient"  means  the  named  party  or 
entity  that  initially  received  Fedt  r;'l 
funds  under  Chapter  1. 

"Withholding"  means  stopping 
payment  of  Federal  funds  under  Chapter 
1  to  a  recipient  and  stopping  the 
recipient's  authority  to  charge  costs 
under  Chapter  1  for  the  period  of  time 
the  recipient  is  in  violation  of  a 
requirement. 

(Sec.  592,  CO  U.S.C.  3«-Z,  Sec.  451(a).  (e)  of 
GEPA.  20  L'.S.C.  1234(a).  (e|;  Sec.  452  of 
GFPA.  20  U.S.C.  1234a;  Set    454  of  GKPA.  20 
use.  1234c) 

§  200.93    Eligibility  for  review. 

Review  under  these  rraulations  is 
available  to  a  recipient  of  Chapter  I 
funds  that  receives  a  written  notice  from 
an  authorized  Department  official  of — 

(a)  A  final  audit  determination; 

(b)  An  intent  to  withhold  funds:  or 

(c)  A  cease  and  desist  complaint. 

(Sec.  592.  20  U  S.C  3872:  Sec:  451(d)  of  GEPA. 
20  U.S.C.  1234(a|:  Sec,  452  of  GEP.A  20  U.S.C. 
1234a:  Sec.  454  of  GEPA,  20  USC  1234c) 

§  200.94    Written  rwtice. 

(a)  Written  notice  of  a  final  audit 
determination.  (1)  An  authorized 
Department  official  issues  a  written 
notice  of  a  final  audit  determination  to  a 
recipient  in  connection  with  Chapter  1. 

(2)  In  the  written  notice,  the 
authorized  Department  official — 

(i)  Lists  the  disallowed  expenditures 
made  by  the  recipient; 

(ii)  Indicates  the  reasons  for  the  final 
audit  determination  in  sufficient  detail 
to  allow  the  recipient  to  respond; 


(iii)  Cites  the  requirements  that  are 
the  basis  for  the  alleged  failure  to 
comply;  and 

(ivl  Advises  the  recipient  that  it  must 
repay  the  disallowed  expenditures  to 
the  Department  or.  within  30  calendar 
days  of  its  receipt  of  the  written  notice, 
request  a  review  by  the  Board  of  the 
final  audit  determination. 

(3)  The  authorized  Department  official 
sends  the  written  notice  to  the  recipient 
by  certified  mail  with  return  receipt 
requested. 

(b)  Written  Notice  of  an  intent  to 
withhold  funds. 

(1)  An  authorized  Department  official 
issues  a  written  notice  to  a  recipient 
under  Chapter  1  of  an  intent  to  withhold 
funds. 

(2)  In  the  written  notice,  the 
authorized  Departm.ent  official — 

(i)  Indicates  the  reasons  why  the 
recipient  failed  to  comply  substantially 
with  a  requirement  that  applies  to  the 
funds: 

(ii)  Cites  the  requirement  that  is  the 
basis  for  the  alleged  failure  to  domply; 
and 

(iii)  Advises  the  recipient  that  it  may. 
within  30  calendar  days  of  its  receipt  of 
the  written  notice,  request  a  hearing 
before  the  Board. 

(3)  The  authorized  Department  official 
sends  the  written  notice  to  the  recipient 
by  certified  mail  with  return  receipt 
requested. 

(c)  Written  notice  of  a  cease  and 
desist  complaint.  (1)  The  Secretary 
issues  a  written  notice  of  a  cease  and 
desist  complaint  to  a  recipient  under 
Chapter  1.  The  cease  and  desist 
proceeding  may  be  used  as  an 
alternative  to  a  withholding  hearing. 

(2)  In  the  written  notice,  the 
Secretary — 

(i)  Indicates  the  reasons  why  the 
recipient  failed  to  comply  substantially 
with  a  requirement  that  applies  to  the 
funds; 

(ii)  Cites  the  requirement  that  is  the 
basis  for  the  alleged  failure  to  comply: 
and 

(iii)  Gives  notice  of  a  hearing  that  is  to 
be  held  at  least  30  calendar  days  after 
the  date  the  recipient  receives  the 
written  notice. 

(3)  The  Secretary  sends  the  written 
notice  to  the  recipient  by  certified  mail 
with  return  receipt  requested. 

(Sec.  592(al.  20  US  C,  3872(al:  Sec,  451(a].  (e) 
of  GEPA.  20  U.S.C.  1234(a).  (e);  Sec.  452(a)  of 
GEPA.  20  use.  1234a(a);  Sec.  454(a)  of 
GEPA,  20  USC   1234rfnl) 

§  200.95  Filing  an  application  for  review  of 
a  final  audit  determination  or  a  witt>holding 
hearing. 

(a)  An  appellant  seeking  review  of  a 
final  audit  determination  or  a 


withholding  hearing  shall  file  a  written 
application  with  the  Board  Chairperson 
no  later  than  30  calendar  days  after  the 
date  it  receives  written  notice. 

(b)  In  the  application,  the  appellant 
shall  attach  a  copy  of  the  written  notice 
and  shall,  to  the  satisfaction  of  the 
Board  Chairperson — 

(1)  identify  the  issues  and  facts  in 
dispute;  and 

(2)  State  the  appellant's  position, 
together  with  the  pertinent  facts  and 
reasons  supgorting  that  position. 

(Sec.  .592(a),  20  U.S.C.  3872(a):  Sec,  451(a).  (p) 
of  GEPA.  20  U.S.C.  1234(a),  (e):  Sec.  452(h)  of 
GEPA,  20  U.S.C.  1234a(b)) 

§  200.96    Review  of  ttie  written  notice. 

(a)  The  Board  Chairperson  reviews 
the  written  notice  of  the  final  audit 
determination  or  the  intent  to  withhold 
funds  after  an  application  is  received 
under  §  200.95  to  ensure  that  the  written 
notice  meets  the  applicable 
requirements  in  §  200.94. 

(b)  If  the  Board  Chairperson  decides 
that  the  written  notice  does  not  meet  the 
applicable  requirements  in  §  200.94,  the 
Board  Chairperson — 

(1)  Returns  the  determination  to  the 
official  who  issued  it  so  that  the 
determination  may  be  properly 
modified;  and 

(2)  Notifies  the  recipient  of  that 
decision. 

(c)  If  the  official  makes  the 
appropriate  modifications  and  the 
recipient  wishes  to  pursue  its  apppeal  to 
the  Board,  the  recipient  shall  amend  its 
application  within  30  calendar  days  of 
the  date  it  receives  the  modification. 

(Sec.  592(u),  20  U.S.C.  3872(a):  Sec.  451(a).  (e) 
of  GEPA,  20  U.S.C.  1234(a).  (e):  Sec.  452(hl  of 
GEPA.  20U.S.C.  1234a(b)) 

§  200.97    Acceptance  of  the  application. 

If  the  appellant  files  an  application 
that  meets  the  requirements  of  §  200.95. 
the  Board  Chairperson — 

(a)  Issues,  within  45  days  of  receiving 
the  application,  a  notice  of  the 
acceptance  of  the  application  to  the 
appellant  and  the  authorized 
Department  official  who  issued  the 
written  notice; 

(b)  Publishes  a  notice  of  acceptance  of 
the  application  in  the  Federal  Register 
prior  to  the  scheduling  of  initial 
proceedings; 

(c)  Refers  the  appeal  to  a  Panel; 

(d)  Arranges  for  the  scheduling  of 
initial  proceedings;  and 

(e)  Forwards  to  the  Panel  and  parties 
an  initial  hearing  record  that  includes — 

(1)  The  written  notice; 

(2)  The  appellant's  application:  and 

(3)  Other  relevant  documents,  such  as 
audit  reports. 
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(Sec.  592(a),  20  U.S.C.  372(a):  Sec.  451(a).  (e) 
of  GEPA.  20  U.S.C.  12,14(3),  (e):  Sec.  452(b)  of 
GEPA.  20  U.S.C.  1234a(b)) 

§  200.98    Rejection  of  the  application. 

(a)  If  the  Board  Chairperson 
determines  that  an  application  does  not 
satisfy  the  requirements  of  §  200.95,  the 
Board  Chairperson,  within  45  days  of 
receiving  the  application,  leturns  the 
application  to  the  appellant,  together 
wilh  the  reasons  for  the  rejection,  by 
certified  mail  with  return  receipt 
requested. 

(b)  The  appellant  has  20  calendar 
days  after  the  date  it  receives  the  notice 
of  rejection  to  file  an  acceptable 
application. 

(c)  If  an  application  is  rejected  twice. 
the  Department  may  take  appropriate 
administrative  action  to — 

(1)  Collect  the  expenditures 
disallowed  in  the  final  audit 
determination:  or 

(2)  Withhold  funds. 

(Sec.  592(a),  20  U.S.C,  3872(a):  Sec.  451(,i),  (e) 
of  GEPA,  20  U.S.C.  1234(a).  (e):  Sec.  4.'S2(b]  of 
GEPA.  20  U.S.C.  1234a(b)) 

§  200.99    Intervention. 

(a)  A  person,  group,  or  agency  with  an 
interest  in  and  having  relevant 
information  about  a  case  before  the 
Board  may  file  with  the  Board 
Chairperson  an  application  to  intervene. 

(b)  The  application  to  intervene  shall 
contain — 

(1)  A  statement  of  the  applicant's 
interest;  and 

(2)  A  summary  of  the  rele\'ant 
information. 

(c)(1)  If  the  application  is  filed  before 
a  case  is  assigned  to  a  Panel,  the  Board 
Chairperson  decides  whether  approval 
of  the  application  to  intervene  will  aid 
the  Panel  in  its  disposition  of  the  case, 

(2)  If  the  application  is  filed  after  the 
Board  Chairperson  has  assigned  the 
case  to  a  Panel,  the  Panel  decides 
whether  approval  of  the  application  to 
intervene  will  aid  the  Panel  in  its 
disposition  of  the  case. 

(d)  The  Board  Chaiiperson  notifies  the 
applicant  seeking  to  intervene  and  the 
other  parties  of  the  approval  or 
disapproval  of  the  applicilidn  to 
intervene. 

(e)  If  an  application  to  intervene  is 
approved,  the  intervenor  becomes  a 
party  to  the  proceedings. 

(f)  If  an  application  to  intervene  is 
disapproved,  the  applicant  may  submit 
to  the  Board  Chairperson  an  amended 
application  to  intervene. 

fSec,  451(,h).  (e)  of  GEPA.  20  U.S.C.  1234(.i). 

IHl 

!i  200.100     Practice  and  procedure. 

(a)  Practice  and  procedure  beforr  the 
Board  in  a  proceeding  for  review  of  a 


final  audit  determination  or  a  cease  and 
desist  complaint  are  governed  by  the 
rules  in  Subpart  E  of  34  CFR  Part  78. 

fb)  Practice  and  procedure  before  (he 
Board  in  a  withholding  hearing  are 
governed  by  the  procedures  in  the 
Administrative  Procedure  Act,  5  1'  S  C 
5,54  and  556. 

(Sec,  592(a),  20  U.S.C,  3872(.i):  S*,'c.  451le)  of 
GEPA.  20  US, C,  123410)) 

§200.101     The  Panel's  decision. 

(a)  The  Panel  issues  a  decision,  based 
on  the  record  as  a  whole,  in  an  appeal 
from  a  final  audit  determination,  or  an 
intent  to  withhold  funds,  within  180 
days  after  receiving  the  parties'  final 
submissions,  unless  the  Board 
Chairperson,  for  good  cause  shown. 
f^rants  the  Panel  an  extension  of  this 
de;idline. 

(b)  The  Baard  Chairperson  submits 
the  Panel's  decision  to  the  Sei  relary  and 
sends  a  copy  to  each  party  by  certified 
mail  with  return  receipt  requested. 

(Sec,  592(a),  20  U,S.C,  3872(a):  Sec,  451(a).  (e) 
of  GEPA,  20  U,S,C,  1234(a).  (e):  Sec,  452(d)  of 
GEPA.  20LI,S,C,  1234a(d)) 

§  200.102  Opportunity  to  comment  on  the 
Panels  decision. 

ja)  Inilial  coniiiienls  end 
rrrninnieiidations.  Each  party  has  the 
opportunity  to  file  comments  and 
recommendations  on  the  Panel's 
deci:-,ion  in  §  200,101  with  the  Board 
Chairperson  within  15  calendar  days  of 
the  date  the  party  receives  the  Panel's 
decision. 

(b)  Responsive  comments  and 
recommendations.  The  Board 
Chairperson  sends  a  copy  of  a  party's 
ir.:'ial  comments  a.-d  .ecommendations 
to  each  of  the  other  parties  by  certified 
mail  with  return  receipt  requested.  E^ch 
party  may  file  responsive  comments  and 
recommendations  wi'h  the  Board 
Chairperson  within  7  days  ol  the  date 
the  party  receives  the  initial  comments 
and  recommendations, 

(c)  The  Bo.ird  Chairpersnii  fnwards 
the  parties'  initial  and  responsive 
comments  on  the  Panel's  decision  to  the 
Secretary. 

(Sec.  592(a).  20  U.S.C.  3872(a):  Sec.  451(a).  (e) 
of  GEPA,  20  U.S.C.  1234(a},  (e):  Sec.  452(d)  of 
GEPA.  20  U.S.C.  12.34a(d)) 

§  200  103     The  Secretary's  decision. 

(a)  The  Panels  decision  in  §  200,101 
becomes  the  final  decision  of  the 
Secretary  60  calenil,ir  d,^ys  after  the 
date  the  recipient  receives  the  Panel's 
decision  unless  the  Secretary,  for  good 
cause  shown,  modifies  or  sets  aside  the 
Panel's  decision, 

(b)  If  the  Secretary  modifies  or  sets 
aside  the  Panel's  decision  within  the  60 


days,  the  Secretary  issues  a  decision 
that— 

(1)  Includes  a  statemen'  of  the  reasons 
for  this  action;  and 

(2)  Becomes  the  Secretary's  final 
decision  tiO  calendar  days  after  it  is 
issued. 

(c)  The  Board  Chairperson  sends  a 
copy  of  the  Secretary's  final  decision 
and  statement  of  reasons,  or  a  notice 
that  the  Panel's  decision  has  become  the 
Secretary's  final  decision,  to  the  Panel 
and  to  each  party. 

(dj  The  final  decision  of  the  Sci::elary 
is  the  final  decision  of  the  Department 

(Sec.  592(a).  20  U.S.C,  3tt72(a):  Sec  4511a),  (e) 
of  GEPA.  20  use.  1234(a).  (e):  Sec.  452(d)  of 
GEPA,  20US,C,  1234a(d)) 

§200.104     Cease  and  desist  hearing 

(d)  /?/•,'/:'  I.I  appear  of  ihe  •  ir-K,   .md 
desist  he(r-in;j.  The  recipient  hos  the 
right  to  appe.ir  at  thi'  '  i  ,:^('  .,::.:  (it><-;<;t 
hearing,  which  is  hi  id  tit-f;>rt'  ,i  P.^nei  i  f 
the  Board  on  the  date  specified  m  the 
complaint. 

(b)  Opportunity  to  show  cause.  At  the 
hearing,  the  recipient  may  present 
reasons  why  a  cease  and  desist  order 
should  not  be  issued  by  the  Board  based 
on  the  violation  of  law  stated  in  the 
complaint. 

(Sec.  451(a).  (e)  of  GEPA.  20  U.S.C.  1234(a), 

(e):  Sec.  454(b)  of  GEP,\  20  U  S  C  ■:.'';Ur'^-" 

§200.105  Cease  and  desist  written  repon 
and  order, 

(a)  If.  after  the  hearing,  the  Panel 
decides  that  the  recipient  has  violated  a 
legal  requirement  as  stated  in  the 
complaint,  the  Panel — 

(1)  Makes  a  written  report  stating  its 
findings  of  fact;  and 

(2)  Issues  a  cease  and  desist  order. 

(b)  The  Board  Chairperson  sends  the 
report  and  order  to  the  recipient  by 

( ertified  mail  with  return  receipl 
requested. 

(c)  The  order  becomes  final  60 
calendar  days  after  the  date  the  order  is 
received  by  the  recipient. 

(d)  The  Secretary  does  not  review  the 
order  issued  by  the  Board  under  this 
section. 

(Sec.  451(a).  (c|  of  GEPA.  20  U.S.C.  1234(a). 
(e):  Sec.  454(c).  (d)  of  GEPA,  20  U.S.C. 

!;  200. 106     Enforcement  of  a  cease  aria 
desist  order 

(a)  If  the  Panel  issues  a  cease  and 
desist  report  and  order,  the  recipient 
shall  take  immediate  steps  to  comply 
with  the  order. 

(b)  !f.  after  a  reasonable  period  of 
time,  the  Secretary  determines  that  the 
recipient  has  not  complied  with  the 
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cease  and  desist  order,  the  Secretary 
may — 

(1)  Withhold  funds  payable  to  the 
recipient  under  Chapter  1  without  any 
further  proceedings  before  the  Board;  or 

(2)  Certify  the  facts  of  the  matter  to 
the  Attorney  General  for  enforcement 
through  appropriate  proceedings. 

(Sec.  451(a).  (e)  of  GEPA.  20  L'.S.C.  1234(a). 
(e):  Sec.  454(e)  of  CEPA.  20  US  C.  1234c(e)) 

PART  74— ADMINISTRATION  OF 
GRANTS 

2.  Section  74.4  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§  74.4    Applicability  of  this  part. 

(a)  General.  (1)  Except  as  provided  in 
paragraphs  [a)(2)  and  (a)(3)  of  this 
section  or  where  inconsistent  with 
Federal  statutes,  regulations,  or  other 
terms  of  a  grant,  this  part  applies  to  all 
ED  grants. 

(2)  With  the  exception  of  34  CFR  74.62, 
which  applies  to  Chapter  1,  this  part 
dots  not  apply  to  the  programs 
authorized  under  Chapter  1  and 
Subchapters  A  through  C  of  Chapter  2  of 
the  Education  Consolidation  and 
Improvement  Act  of  1981. 

(3)  Unless  expressly  made  applicable 
b.v  ED,  this  part  does  not  apply  when  the 
c;rantee  is  a  Federal  agency,  foreign 
government  or  organization, 
international  organization  such  as  the 
United  Nations,  for  profit  organization, 
or  individual. 

PART  76— STATE-ADMINISTERED 
PROGRAMS 

3.  Section  76.1  is  amended  by  revising 
paragraph  fc)  to  read  as  follows: 

§76.1     Programs  to  which  Part  76  applies 

(c)  The  regulations  in  Part  76  do  not 
apply  to  the  programs  authorized  under 
Chapter  1  and  Chapter  2  of  the 
Education  Consolidation  and 
Improvement  Act  of  1981. 
*****  . 

PART  78— EDUCATION  APPEAL 
BOARD 

4.  Section  78.42  is  amended  by 
revising  paragraphs  (b)  and 

ft:)  to  read  as  follows:  , 

§  78.42    Applicability  to  other  laws  and 
regulations. 

(L)  Except  as  provided  m  paragra^jh 
(c),  other  provisions  of  the 
Administrative  Procedure  .Act  and  the 
Federal  Rules  of  Civil  Procedure  do  not 
apply  to  proceedings  before  the  Board. 


(c)  In  conducting  hearings  concerning 
expenditures  under  the  Education 
Consolidation  and  Improvement  Act  of 
1981.  the  Board  applies  the  regulations 

in — 

(1)  34  CFR  200.90-200,106  for 
expenditure  under  Chapter  1;  and 

(2)  34  CFR  298.41-298.57  for 
expenditures  under  Subchapters  A 
through  C  (^Chapter  2. 

(Sec.  451(e)  of  CEPA,  20  U.S.C.  1234(e)) 
PART  201— [REMOVED! 

5.  Part  201  is  removed. 

Note. — This  Appendix  will  not  appear  in 
the  Code  of  Federal  Regulations. 

Appendix — Comments  and  Responses 
from  .\PRM 

Subpart  .A — Appl\  ing  for  Chapter  1 
Funds  for  Grants  to  Local  Educational 
Agencies 

>?  200. 1    Purpose. 

Comment.  One  commcnter  questioned 
why  this  section  included  a  reference  to 
children  in  local  institutions  for 
neglected  or  delinquent  children  when 
the  declaration  of  policy  in  the  law  does 
not. 

Response.  No  change  has  been  made. 
Section  554[al  of  Chapter  1  incorporates 
Section  111  of  Title  I,  which  indicates 
clearly  that  these  children  may  be 
served  under  the  program. 

§  200.2    Applicability  of  regulations  in 
this  part. 

Comment.  One  com.menter 
recommended  that  this  section  be 
expanded  to  specify  which  provisions 
from  Title  I  have  been  incorporated  into 
Chapter  1. 

Response.  .\'o  chunse  has  been  made. 
This  section  is  intended  only  to  specify 
the  programs  to  which  34  CFR  Part  200 
applies,  not  which  statutory  provisions 
apply  to  those  programs.  The 
information  requested  by  the  commenter 
is  contained  in  the  preamble  to  these 
regulations,  as  well  as  in  Section  554  of 
the  Chapter  1  statute.  Moreover,  the 
final  version  of  the  nonregulatory 
guidance  that  the  Department  is 
preparing  will  contain  all  pertinent 
sections  of  the  Title  I  statute. 

§200.3    Definitions. 

Comment.  One  commenter 
recommended  clarifying  whether  the 
definition  of  "children'  means  under  age 
21,  up  to  age  21  or  through  age  21. 

Response.  A  change  has  been  made 
The  words  "not  above  age  21"  in  the 
definition  of  "children"  have  been 
changed  to  "up  to  age  21  '  to  include 
only  those  individuals  who  have  not  yet 
reached  their  twenty-first  birthday. 


Comment.  In  the  preamble  to  the 
proposed  regulations,  the  Secretary 
requested  comments  on  whether  the 
historical  definition  of  "educationally 
deprived  children"  should  continue  to  be 
used.  Nearly  every  comment  received  in 
response  to  that  request  recommended 
that  the  definition  of  "educationally 
deprived  children"  not  be  changed. 

The  commenters  indicated  a  concern 
that  a  change  in  the  definition  would 
result  in  services  being  provided  to  a 
different  population  than  has  been 
served  under  Title  I.  The  commenters 
felt  that  such  a  change  would  be 
contrary  to  congressional  intent  as 
stated  in  the  declaration  of  policy  for 
Chapter  1.  The  few  commenters  who 
recommended  changing  the  historical 
definition  felt  it  was  too  broad  and 
should  be  restricted  to  exclude  certain 
types  of  children,  such  as  those  with 
severe  learning  disabilities,  severe 
emotional  problems,  or  those  whose 
educational  attainment  is  only 
moderately  below  that  appropriate  for 
their  age. 

Response.  No  change  has  been  made. 
None  of  the  suggested  alternatives  were 
adopted  because  of  the  overwhelming 
support  for  continuing  to  use  the 
historical  definition  and  because  the 
alternatives  would  have  made  the 
selection  of  participants  under  Chapter  1 
more  restrictive  than  under  Title  I, 
which  appears  to  be  contrary  to 
congressional  intent. 

Comment.  One  commenter  suggested 
substituting  the  term  "educationally 
needy"  for  "educationally  deprived." 

Respon.'se.  No  change  has  been  made. 
The  term  "educationally  deprived"  has 
been  used  since  the  inception  of  Title  I 
in  1965.  Changing  the  term  now  could  be 
interpreted  incorrectly  as  indicating  a 
significant  change  in  meaning. 

Comment.  One  commenter 
recommended  that  this  section  be 
amended  to  include  all  definitions  in 
Section  595(a)  of  the  ECIA. 

Response.  No  change  has  been  made. 
The  intent  of  the  Secretary  is  to  provide 
clear  and  concise  regulations.  However, 
the  Department  is  preparing  a  final 
version  of  the  nonregulatory  guidance 
which  will  include  copies  of  the  statute, 
including  the  definitions  in  Section 
595(a),  and  the  regulations. 

Comment,  Several  conmienters 
qLiestioned  the  inclusion  of  a  definition 
of  'preschool  children  '  since  these 
children  are  not  mentioned  in  the 
statute. 

Response.  No  change  has  been  made. 
Preschool  children  were  permitted  to  be 
served  under  Title  I.  Nothing  in  Chapter 
1  indicates  a  desire  to  limit  the  children 
who  are  eligible  for  services  only  to 
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those  children  of  school  age.  As  a  result, 
the  definition  in  the  regulations  is 
necessary  to  ensure  that  if  a  Chapter  1 
project  serves  preschool  children,  they 
are  children  who  can  benefit  from  an 
organized  instructional  program 
provided  in  a  school  or  instructional 
setting. 

Comment.  One  commenter 
recommended  including  in  this  section  a 
definition  of  the  term  "private  school." 

Response.  A  change  has  been  made 
A  definition  of  "private"  has  been  added 
to  §  200.3(b).  In  addition.  Section 
595(a)(7)  of  the  ECIA  defines 
"elementary  school '  and  "secondary 
school"  for  purposes  of  Chapter  1.  This 
definition  governs  a  determination  by  an 
LEA  as  to  whether  a  particular  private 
institution  is  a  private  school  for  the 
purposes  of  Chapter  1. 

Comment.  One  commenter  felt  the 
term  "Fiscal  Year"  was  unclear  and 
confusin-4  and  recommended  deleting 
from  its  definition  the  phrase  "or 
another  twelve-month  period  normally 
used  by  the  State  educational  agency  for 
reporting."  The  same  commenter 
recommended  adding  to  the  list  of 
definitions  the  terms  "progr.nm  year 
and  "carryover  period." 

Response.  No  change  has  been  made. 
Allowing  the  use  of  the  same  fiscal  year 
that  the  State  normally  uses  for 
recordkeeping  eases  the  paperwork 
burden  on  SEAs  and  applicant  agencies 
without  being  inconsistent  with  any 
Chapter  1  requirement.  The  terms 
"program  year"  and  "carryover  period" 
are  not  used  in  the  Chapter  1  statute  or 
regulations  and,  for  that  reason.  h.3ve 
not  been  defined. 

Comment.  Several  commenters 
questioned  why  the  regulations  use  the 
term  "attendance  area"  when  the  statute 
uses  the  term  "school  attendance 
areas."  A  commenter  also  questioned 
why  the  definition  referred  to  a  'public 
school"  rather  than  simply  a  "school"  as 
did  the  definition  of  "school  attendance 
area"  in  Section  198  of  Title  I.  The 
commenter  also  questioned  the 
necessity  of  the  final  sentence  of  the 
definition. 

Response.  No  change  has  been  made 
Because  the  term  "attendance  area  '  is 
used  in  Section  556(b)(1)  of  Chapter  1.  :t 
is  also  used  in  these  regulations.  The 
term  has  the  same  meaning  as  the  term 
"school  attendance  area"  had  under 
Title  I,  The  term  "public  school"  was 
used  in  the  definition  of  "attendance 
area"  in  §  200.3(b)  because  that  was  the 
understood  meaning  from  Section 
198(a)(13)  of  Title  I  and  because  private 
schools  do  not  have  attendance  areas 
that  have  significance  for  Chapter  1 
purposes.  The  final  sentence  of  the 
definition  of  "attendance  area"  is 


included  so  that  LEAs  operating  under 
open  enrollment  policies  can  determine 
which  attendance  areas  are  eligible  for 
Chapter  1  services.  Under  open 
enrollment,  students  are  permitted  to 
attend  any  school  they  chose. 

Comment.  Two  commenters 
recommended  that  the  definition  of 
"project  area"  be  changed  to  "all 
attendance  areas  served  with  Chapter  1 
funds." 

Rpsponse.  No  change  has  been  made. 
The  definition  of  the  term  "pru)ect  area" 
is  consistent  with  the  definition  in 
Section  198(a){12)  of  Title  I.  which  is 
incorporated  into  Chapter  1. 

Comment.  One  commenter  questioned 
the  justification  and  the  effects  of  the 
change  in  the  definitions  of  "institution 
for  neglected  children"  and  "institution 
for  delinquent  children"  from  the  way 
those  terms  were  defined  under  Title  1. 

Response.  No  change  has  been  made. 
Tlie  definitions  do  not  require  that  these 
institutions  be  designed  to  serve  at  least 
ten  children  as  was  required  under  Title 
I.  Rather,  the  definitions  permit  SEAs 
greater  flexibility  to  define  institutions 
for  neglected  or  delinquent  children. 
This  change  is  intended  to  allow 
additional  institutionalized  children  to 
receive  Chapter  1  services. 

Comment.  One  Commenter 
questioned  whether  §  200.3(d),  which 
states  that  certain  terms  ha\e  the  same 
meaning  under  Chapter  1  as  under  Title 
I,  conflicts  with  Sections  554(b)  (2)  (B) 
and  554(c)  of  Chapter  1. 

Response.  No  change  has  been  made. 
No  conflict  with  Section  554  of  Chapter 
1  is  intended.  Section  200.3(d)  merely 
restates  Section  595(b)  of  the  ECIA.  This 
section  is  consistent  with  Section  554(b) 
(2)  (B)  which  incorporates,  for  Chapter  1 
purposes,  those  definitions  in  Section 
198  of  Title  I  that  are  applicable  to 
Chapter  1.  In  addition.  §  200.3(d)  is 
consistent  with  Section  55-4(c),  which 
makes  inapplicable  to  Chapter  1  any 
sections  of  Title  I  not  specifically  made 
applicable,  because  §  200. 3(d)  only  deals 
with  terms  in  applicable  sections  of 
Title  I. 

Comment.  Two  Commenters 
questioned  why  this  section  was  written 
so  as  to  require  a  user  to  consult 
documents  other  than  these  regulations 
in  order  to  find  all  applicable 
definitions. 

Response.  No  change  has  been  made. 
Because  these  regulations  are  designed 
to  be  clear  and  concise,  they  are  not 
intended  to  include  a  complete  set  of  all 
Federal  requirements  and  definitions 
that  apply  to  Chapter  1.  When  issued  in 
final  form,  the  nonregulatory  guidance 
will  contain  copies  of  relevant  statutes. 


§200  5    Amount  of  funds  available  for 
Chapter  1  grants.  , 

Comment.  One  Commenter 
questioned  what  was  meant  by  the 
reference  in  §  200.5(b)  to  the  use  of 
"other  data"  by  the  SEA  in  determining 
LEA  allocations.  The  commenter 
recommended  that  the  term  be  clarified. 

Response.  No  change  has  been  made. 
The  term  "other  data"  is  used  with 
reference  to  allocations  made  when 
LEAs  overlap  county  boundaries  and, 
for  that  reason,  county  aggregate 
amounts  alone  cannot  be  used  to  malce 
LEA  allocations. 

§  200. 10    State  assurances. 

Comment.  One  Commenter 
questioned  why  this  section  did  not 
require  that  State  assurances  comply 
with  the  applicable  parts  of  Section  434 
of  the  General  Education  Provisions  Act 
(GEPA)  since  Section  596  of  Chapter  3 
makes  part  of  that  section  applicable  to 
Chapter  1. 

Response.  A  change  has  been  made. 
The  provision  in  Section  434  of  GEPA 
which  applies  to  Chapter  1  is  in 
paragraph  (a)(2)  pertaining  to  the 
Secretary's  discretionary  authority  to 
request  a  plan  on  audits.  Tlie  Secretary 
is  considering  the  issuance  of  an 
amendment  to  EDGAR  addressing  the 
requirement  of  an  audit  plan  in  Section 
434(a)(2)  of  GEPA.  This  amendment 
would  apply  to  Chapter  1  as  well  as 
other  education  programs. 

Comment.  Two  Commenters 
questioned  why  this  section  did  not 
specifically  state  that  only  paragraphs 
(b)(2)  and  (b)(5)  of  SecUon  435  of  GEPA 
apply  to  Chapter  1.  One  commenter 
questioned  the  authority  of  the 
Secretary  to  require  SEAs  to  submit 
assurances.  Another  commenter 
questioned  how  frequently  SEAs  must 
submit  the  assurances. 

Response.  A  change  has  been  made. 
Section  596(a)  of  the  ECIA  made 
applicable  to  Chapter  1  those  portions  of 
Section  435  of  GEPA  that  pertain  to 
fiscal  control  and  fund  accounting 
procedures.  Section  200.10  has  been 
revised  to  indicate  that  only  the  the 
assurances  in  paragraph  (b)(2)  and  (b)(5) 
of  Section  435  of  GEPA  apply  to  Chapter 
1.  In  addition,  paragraph  (b)  has  been 
added  to  indicate  that  once  an  SEA  has 
filed  the  assurances  required  in 
§  200.10(a),  the  assurances  will  remain 
in  effect  for  the  duration  of  the  SEA's 
participation  in  Chapter  1. 

Comment.  One  commenter 
recommended  that  the  phrase  "properly 
submitted,"  as  used  in  paragraph  (a),  be 
clarified  in  the  regulations. 
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Response.  A  change  has  been  made. 
Paragraph  (a)  of  §  200.10.  which 
included  the  term  "properly  submitted. 
has  been  eliminated. 

Comment.  One  Commenter 
recommended  that  the  regulations  state 
that  an  SEA  must  both  comply  with  the 
assurances  required  by  this  section  and 
keep  records  demonstrating  its 
compliance. 

Respor.se.  No  change  has  been  made. 
Section  200.56  contains  the 
recordkeeping  requirements  applicable 
both  to  SEAs  and  applicant  agencies. 

Comment.  One  Commenter 
questioned  why  the  Secretary 
interpreted  Section  596  of  Chapter  1  as 
making  only  paragraph  (a)|2)  of  GEPA 
applicable.  The  commenter  felt  that 
Sections  434(bJ(2)  and  (3)  which 
authorize  withholding  of  funds  by  an 
SEA  also  relate  to  fiscal  control  and 
should  therefore  apply. 

Response.  So  change  has  been  made. 
The  Secretary  interprets  the  terms 
"fiscal  control"  and  "fund  accounting" 
to  refer  only  to  activities  that  relate  to 
the  manner  in  which  accountability  is 
maintained  for  the  expenditure  of 
Chapter  1  funds.  Withholding  of  funds 
by  an  SEA  is  essentially  an  enforcement 
activity  not  directly  related  to 
accountability  for  program  funds. 

§200.11     Payments  for  State 

administration. 

Comment.  One  commenter 
recommended  revising  this  section  to 
include  the  substance  of  Section  554(bl 
and  (dj  of  Chapter  1  and  Section  194  of 
Title  I. 

Response.  No  change  has  been  made 
The  regulations  are  not  designed  to  be 
used  independent  of  the  statute,  but  to 
be  read  along  with  it.  The  nonregulatory 
guidance,  when  issued  in  final  form,  will 
contain  a  copy  of  the  relevant  statutory 
provisions  to  which  the  reader  may 
refer. 

Comment.  Several  commenters 
questioned  the  inclusion  of  the  phrase 
"for  the  proper  and  efficient 
performance  of  its  duties." 

Response.  No  change  has  been  made. 
That  phrase  is  taken  from  Section  194  of 
Title  I.  which  is  made  applicable  to 
Chapter  1  by  Section  554(bKl)(DJ  of 
Chapter  1. 

§  200. 13    Submission  of  I.E.A  project 
applications  to  the  SEA. 

Comment.  Several  commenters 
recommended  that  this  section  be 
revised  to  require  LEA  applications  and 
annual  updates  to  include  various 
specific  assurances  and  other 
information  related  to  the  planning. 
implementation,  and  evaluation  of 
projects. 


Response.  No  change  has  been  made. 
In  the  interest  of  preserving  maximum 
f.exibility  for  SFAs  and  LEAs,  the 
Secretary  has  decided  not  to  specify 
information  to  be  included  in  an  LEA 
application  beyond  that  which  is 
required  hy  Section  556  of  Chapter  1.  An 
SEA  may  decide  what  specific 
information  it  needs  to  determine  that 
an  LEA's  assurances  are  satisfactory 

Comment.  One  commenter 
recommended  that  this  section  be 
revised  to  include  both  the  assurances 
in  Section  556(b)  of  Chapter  1  and 
language  that  specifically  authonzes 
SEAs  to  require  additional  information 
beyond  what  is  listed  in  Section  556(b). 

Response.  .No  change  has  been  made. 
Because  the  regulations  are  designed  to 
be  used  m  conjunction  with  the  Chapter 
1  statute,  the  Secretary  has  decided  not 
to  repeat  in  the  regulations  the  statutory 
assurances  set  forth  in  Section  556(b)  of 
Chapter  1.  E-ich  SE/\.  in  accordance 
with  its  rulemaking  authority  in  §  200.59, 
may  determine  what,  if  any,  additional 
information  it  needs  to  approve  LEA 
applications. 

Comment.  One  commenter 
recommended  that  paragraph  [c)  be 
revised  to  require  an  LEA  to  submit  an 
amendment  to  its  application  whenever 
major  changes  are  made  in  activities  to 
be  conducted  under  the  application. 

Response.  A  change  has  been  made. 
Paragraph  (d)  has  been  added  to 
§  200.13  to  require  an  LEA  to  amend  its 
Chapter  1  application  when  there  are 
substantial  changes  in  the  number  or 
needs  of  the  children  to  be  served  or  the 
services  to  be  provided. 

Commrrt.  One  commenter 
recommended  that  applications  be 
required  on  an  annual  basis,  rather  than 
every  three  years  with  annual  updates. 

Response.  No  Change  has  been  made. 
Section  556  of  Chapter  1  provides  that 
SEAs  may  approve  an  application  for  a 
period  not  to  exceed  three  years. 

§  200. 14     SEA  approval  of  applications. 

Comment.  One  commenter  questioned 
why  paragraph  (b).    Effect  of  SEA 

approval,  '  was  included. 

Response.  No  change  has  been  fnade. 
That  paragraph  is  intended  to  make  it 
clear  that  LE.\s  may  not  use  SE.^ 
approval  of  an  application  to  justify 
noncompliance  with  Chapter  1 
requirements. 

Comment  One  commenter 
recommended  that  the  regulations  be 
revised  to  state  specifically  that  an  SEA 
is  responsible  for  monitoring  L£As' 
compliance  with  the  application 
assurances  in  Section  556  of  Chapter  1. 

Response.  No  change  has  been  made. 
This  section  is  intended  to  address 
application  approval  by  the  SEA  only. 


The  statute  does  not  require  the 
Secretary  to  issue  regulations  relating  to 
monitoring  by  the  SEA,  and  the 
Secretary  believes  that  this  matter  is 
best  left  to  State  determination. 

Comment.  One  commenter 
recommended  that  this  section  indicate 
whether  an  SEA  may  disapprove  the 
annual  updates  required  by  paragraph 
(c). 

Response.  No  change  has  been  made. 
The  standards  that  apply  to  SEA 
approval  of  local  applications  apply  also 
to  annual  updates. 

Subpart  B — Allocation  of  Chapter  1 
funds  for  Grants  to  Local  Educational 
Agencies 

§  200.20    Eligibility  of  LEAs  for  basic 

grants. 

Comment.  One  commenter  noted  that 
this  section  restates  paragraph.s  (b)(1) 
and  (b)(2)  of  Section  111  of  Title  1,  but 
does  not  implement  paragraph  (b)(3)  of 
that  section.  The  commenter  questioned 
the  omission  of  a  reference  to  Section 
111(b)(3)  since  that  section  directs  the 
Secretary  to  develop  certain  criteria  in 
the  regulations. 

Response.  No  change  has  been  made. 
The  criteria  required  by  Section 
111(b)(3)  are  set  forth  in  §  200.22(b)(2)[i) 
which  directs  SEAs  to  make,  on  a 
proportionate  basis,  a  separate 
allocation  to  an  LEA  in  more  than  one 
county  from  each  county  in  which  the 
LEA  is  located. 

Comment.  One  commenter  interpreted 
paragraph  (a)(2)  of  this  section  as 
precluding  the  award  of  Chapter  1 
grants  to  LEAs  with  fewer  than  10 
children.  The  commenter  stated  that 
Chapter  1  authorized  no  such  provision. 

Response.  No  change  has  been  made. 
This  section  defines  LEAs  which  are 
eligible  for  Chapter  1  grants  in 
accordance  with  Section  111(b)  of  Title 
I,  made  apphcable  to  Chapter  1  by 
Section  554(a). 

§  200.21     Determination  hy  the 
Secretary  of  basic  grants. 

Comment  One  commenter  questioned 
why  this  section  set  out  the  procedure 
for  counting  children  in  local  institutions 
for  neglected  or  delinquent  children  but 
not  low-income  children. 

Response.  No  change  has  been  made. 
The  Secretary  determines  the  number  of 
low-income  children  based  on  data  from 
the  Bureau  of  the  Census.  The  count  of 
children  in  local  institutions  is  based  on 
an  annual  survey  done  by  each 
institution  and  approved  and  submitted 
by  SEAs.  For  this  reason,  the  regulations 
specify  how  the  count  is  determined. 
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Comment.  One  commenter  questioned 
why  paragraph  (c)  of  this  section 
specified  only  how  to  allocate  one-half 
of  any  available  Chapter  1  funds  that 
are  in  excess  of  amounts  available  for 
basic  grants  in  fiscal  year  (FY)  1979. 

Response.  A  change  has  been  made 
The  provision  is  paragraph  (c)  restates 
the  provisions  of  Section  lll(a)(3){Dj  of 
Title  I.  A  clarifying  change  in  the 
regulatory  language  of  §  200.21(c)  has 
been  made.  For  any  amounts  that  are 
available  for  Chapter  1  LEA  basic  grants 
in  excess  of  the  amount  available  for  VY 
1979,  one-half  will  be  allocated  as 
prescribed  by  §  200.21(c]  and  the  other 
one-half  dccording  to  the  formula  used 
to  allocate  funds  not  in  excess  of 
amounts  available  for  F\'  1979. 

Comment.  One  commenter 
recommended  deletion  of  paragraph  (a) 
because  the  Secretary  does  not  make 
sub-county  allocations. 

Response.  No  change  has  been  made. 
The  Secretary  would  determine  the 
amount  of  LEA  grants  if  satisfactory 
census  data  were  available  from  the 
Bureau  of  the  Census.  However,  because 
satisfactory  census  data  are  only 
available  by  county,  the  Secretary 
determines  allocations  only  for  LK.'\s 
whose  districts  are  coterminous  with 
counties. 

Comment.  One  commenter 
recommended  that  this  section  be 
revised  to  eliminate  the  provision  in 
paragraph  (b)(1)  that  allows  the 
Secretary  to  determine  county  aggregate 
grant  amounts  on  a  basis  of  other  than 
satisfactory  census  data  when  those 
data  are  not  available. 

Response.  A  change  has  been  made 
That  provision  is  intended  to  restate 
Section  111(a)(2)(B)  of  Title  I  which  is 
made  applicable  to  Chapter  1  by  Section 
554  of  Chapter  1.  Section  200.21  (a)  and 
(b)  have  been  clarified.  See  Section 
ni(c)  of  Title  I  requiring  the  Secretar; 
to  use  satisfactory  data  to  determine  the 
children  to  be  counted. 

.■?  200.22    Allocation  of  county  aggregate 
amounts  by  SEAs. 

Comment.  One  commenter  questioned 

the  rationale  for  first  allocating  funds 
generated  by  children  in  institutions, 
and  then  distributing  funds  based  on  the 
number  of  low-mcome  children. 

Response.  No  change  has  been  made. 
Section  111(a)(3)  of  Title  1  indicates  that 
funds  generatedby  children  in 
institutions  for  neglected  or  delinquent 
children  may,  in  certain  cases,  be 
transferred  to  agencies  other  than  the 
LEA  of  the  school  district  in  which  the 
institution  is  located.  In  order  to  nidli.e 
such  a  transfer  of  funds,  it  is  necessary 
first  to  determine  what  portion  of  an 
LEA's  allocation  is  based  on  the  number 


of  neglected  or  delinquent  children  in 
institutions. 

Comment.  Two  commenters 
recommended  adding  clarifying 
language  to  this  section  specifying 
criteria  to  be  used  by  an  SEA  in  the 
event  it  must  adjust  LEA  allocations 
under  either  paragraph  (b){2)(ii)  or 
(b)(2l(ui). 

Response.  No  change  has  been  made. 
Section  111(a)(3)(B)  of  Title  I  provides 
only  that  an  SEA  is  to  m.ake  these 
adjustments  in  such  a  manner  as  the 
SEA  determines  will  best  carry  out  the 
purposes  of  the  program.  By  establishing 
criteria  that  SEAs  would  have  to  use. 
the  Secretary  would  be  limiting 
authority  accorded  the  SEA  i>\  the 
statute  and  reducing  SEA  Eexibility  in  a 
manner  inconsisteni  with  the  purpose  of 
Chapter  1. 

Comment.  One  commenter 
recommended  revising  this  section  to 
specify  that  any  portion  of  an  LEA's 
allocation  that  is  generated  by  rhilJren 
m  local  institutions  and  remaining  at  the 
end  of  a  project  year  may  be  expended 
for  other  authorized  Chapter  1  purposes. 

Response.  No  change  has  been  made. 
An  LEA  that  receives  Chapter  1  funds 
generated  by  children  in  local 
institutions  must  provide  services  to  the 
children  in  the  institutions.  It  is  not 
necessary  that  an  LEA  determine  the 
exact  cost  of  providing  Chapter  1 
services  to  children  in  lutal  institutions. 
As  long  as  the  SEA  is  satisfied  that  the 
LEA  has  assessed  the  needs  of  and  is 
pi.)\iding  adequate  services  for  the 
institutionalized  children,  the  LEA  is 
entitled  to  its  full  allocation  of  funds 
based  on  the  number  of  chjidren  in  the 
institutions  and  need  not  account  for 
those  funds  separately. 

Comment.  One  commenter  questioned 
why  the  month  of  October  was  used  in 
conducting  the  survey  of  children  in 
local  institutions  tor  neglected  or 
delinquent  children  The  commenter 
reconunended  January  as  a  more 
representative  month. 

Response.  No  change  has  been  made. 
Section  111(c)(2)(B)  of  Title  1  requires 
the  use  of  the  October  caseload  to  count 
these  children. 

s^  J(>0.23    Exceptions  to  county 
ufmregate  amounts. 

Comment.  Several  commenters 
recommended  that  paragraph  (a)  be 
revised  to  allow  SEAs  to  make 
allocations  without  regard  to  county 
boundaries  using  "to  the  extent 
possible"  (rather  than  "precisely")  the 
same  factors  that  were  used  to  compute 
county  aggregate  amounts. 

Response.  No  change  has  been  made. 
Section  558(e)  of  Chapter  1  requires  that 
"precisely"  the  same  factors  be  used. 


§  200.41     lJtHt^rmtnution<  of  State  and 
county  concentration  grants. 

Comment.  One  commenter  questioned 
the  statutory  authority  for  the  provisions 
in  paragraphs  (b)(1),  {b)(2).  and  (b)(3). 

Response.  No  change  has  been  made. 
Section  117(b)(1)  of  Title  I  requires  that 
each  State  receive  no  less  than  one 
quarter  of  one  percent  of  the  total  funds 
available  for  concentration  grants. 
Because  some  States  do  not  have 
enough  eligible  counties  to  distribute  all 
their  concentration  grant  funds 
according  to  the  statutory  formula, 
criteria  were  developed  for  the 
distribution  of  concentration  grant  funds 
in  those  States.  Those  criteria  are 
contained  in  §  20C.41(b)(l)-(b)(3). 

§  200. 45    Reallocation  of  Chapter  1 
funds  by  SEAs. 

Comment.  One  commenter  questioned 
why  this  section  does  not  contain 
criteria  to  be  used  by  an  SEA  in 
determining  which  LEAs  have  excess 
funds  and  in  redistributing  any  excess 
determined  to  exist.  Another  commenter 
recommended  that  this  section  set  a 
date  by  which  an  LEA  must  be  notified 
that  the  SEA  is  considering  reallocating 
a  portion  of  the  LEA's  funds. 

Response.  No  change  has  been  made. 
In  keeping  with  the  overall  purpose  of 
maximizing  flexibility,  returning 
authority  to  the  States,  and  eliminating 
Federal  control  and  supervision,  the 
Secretary  has  decided  not  to  regulate  on 
these  matters,  but  to  leave  the 
determinations  up  to  individual  SEAs. 

Comment.  Several  commenters 
recommended  revising  paragraph  (b)(1) 
to  provide  that  the  determination  of 
which  LEAs  have  the  greatest  need  for 
extra  funds  be  made  by  the  SEA.  The 
commenters  also  recommended  deletion 
of  the  language  requiring  that  the 
determination  be  based  on  redressing 
inequities  and  the  hardships  inherent  in 
the  application  of  the  basic  formula  for 
distributing  funds  to  LEAs. 

Response.  No  change  has  been  made. 
The  determination  referred  to  is  made 
by  the  SEA.  The  language  the 
commenter  recommended  deleting 
restates  Section  194(b)  of  Title  I,  which 
is  made  applicable  to  Chapter  1  by 
Section  554(b)  of  Chapter  1, 

Comment.  One  commenter  objected 
that  this  section  allowed  an  SEA  only 
one  opportunity  to  reallocate,  after 
which  funds  that  could  otherwise  be 
made  available  to  other  LEAs  in  the 
State  revert  to  the  Secretary  for 
allocation  to  other  States.  The 
commenter  recommended  revising  the 
section  to  allow  an  SEA  to  develop 
State  procedures  for  reallocation. 
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Response.  No  change  has  been  made. 
The  procedures  set  out  in  this  section  do 
not  limit  an  SEA  to  a  one-time 
reallocation-  Rather,  an  SEA  has  the 
flexibility  to  determine  its  own 
procedures  for  reallocation. 

Comment.  One  commenter 
recommended  that  §§  200.45  and  200.46 
be  revised  to  make  reallocation  by  the 
SEA  and  the  Secretary  optional.  The 
commenter  objected  that  the  section 
required  reallocation  even  though  the 
statute  places  no  restrictions  on  the 
amount  of  funds  an  LEA  may  carr>'  over, 
and  that  it  requires  the  use  of,  but  fails 
to  explain,  the  term  "prudent  and 
justifiable  reserve." 

Response  No  change  has  been  made. 
Section  194  of  Title  I  requires 
reallocabon  both  by  the  SEA  and  the 
Secretary.  The  language  in  §  200.45 
allowing  LEAs  to  retain  a  prudent  and 
justifiable  reserve  of  Chapter  1  funds 
protects  an  LEA's  right  to  carry  over 
funds  without  limiting  an  SEA's 
authority  and  responsibility  to 
reallocate  excess  Chapter  1  funds. 

Subpart  C — Project  Requirements. 

§200.49    Selection  o(  attendance  areas. 

Comment.  Several  commenters 
recommended  that  LEAs  be  allowed  to 
serve  some,  but  not  necessarily  all, 
children  eligible  under  the  option  set 
forih  in  §  200.49(c). 

Response.  No  change  has  been  made. 
The  use  of  the  word  "aU"  in  §  200.49(c) 
reflects  the  statutory  language.  Further 
clarification  will  be  provided  in  the  next 
regulatory  guidance. 

Comment.  Several  commenters 
recommended  that  §  200.49  be  revised  to 
include  standards  for  determining 
"highest  concentration"  and  "uniformly 
high  concentration"  as  those  terms  are 
used  in  this  section,  Commenters  also 
recom.Tiended  the  use  of  school  data 
rather  than  attendance  arra  data,  and 
the  selection  and  application  of  different 
types  of  data  to  determine  eligibility 
under  this  section. 

Response.  No  change  has  been  made. 
In  accordance  with  Section  591(b!. 
matters  relating  to  the  derails  of 
planning,  developing,  implementint;,  and 
evaluating  programs  are  to  be  left  to  the 
States,  with  the  Secretary  providing 
consultation  and,  upon  request, 
technical  assistance,  information  and 
suggested  guidance.  The  matters  on 
w^hich  commenters  sought  further 
regulation!  are  better  left  to  State  and 
local  discretion. 

As  noted  in  the  preamble  to  these 
regulations,  however,  the  Secretarv'  does 
recognize  that  many  State  and  local 
program  personnel  have  requested 
guidance  regarding  the  implementation 


of  Chapter  1  programs.  As  a  result, 

consistent  with  Section  591(b).  the 
issues  raised  by  many  commenters  on 
this  and  other  sections  in  these 
regulations  were  addressed  in  the 
nonregulatory  guidance  issued  by  the 
Secretary  in  draft  'orm,  and  will  be 
included  when  that  guidance  is  issued  in 
final  form. 

Comment.  One  commenter 
recommended  that  this  section  be 
revised  to  provide  that  the  selection  of 
project  areas  be  based,  in  part,  on  an 
educational  needs  assessment  and  that 
the  number  of  areas  served  not  exceed 
the  number  fur  which  the  LEA  can 
provide  services  of  sufficient  size,  scope, 
and  quality 

Response.  No  change  has  been  made. 
The  statute  makes  selection  of  project 
areas  a  matter  of  local  discretion.  LEAs 
m.ay  consider  data  on  educational 
deprivation  when  selecting  project  areas 
from  eligible  attendance  areas.  The 
nonregulatory  guidance  addresses  this 
issue  in  the  chapter  on  needs 
assessment.  Similarly.  LEAs  must 
comply  with  the  size,  scope,  and  quality 
requirement  in  Section  556fbl(3)  of 
Chapter  1   In  some  cases,  the  number  of 
project  areas  an  LEA  serves  will  be 
limited  because  the  LEA  does  not  have 
enough  Chapter  1  funds  to  provide 
services  meeting  *he  size,  sc:ope.  and 
quality  provision  in  all  eligible 
attendance  areas 

Ctj.mment  One  commenter 
recommended  that  language  be  added  to 
this  section  spt'cifically  authorizing 
SEAs  to  adopt  rules  and  guidelines 
related  to  the  designation  and  selection 
of  eligible  attendance  areas.  The 
commenters  also  recommended  that  the 
section  explain  what  interpretations  are 
unacceptable. 

Response.  No  change  has  been  made. 
The  general  authority  for  State 
rulemaking  in  §  200.59  is  sufficiently 
comprehensive  to  cover  attendance  area 
selection. 

Comment.  One  commenter  questioned 
whether  schoolwide  projects  were 
authorized  under  this  or  any  other 
section. 

Response.  No  change  has  been  made. 
Nothing  in  the  Chapter  1  statute 
expressly  authorizes  the  use  of  Chapter 
1  funds  for  schoolwide  projects 

Comment.  A  large  number  of 
commenters  recommended  that 
paragraph  (c)  be  expanded  to  clarify 
and  provide  guidelines  on  the  option 
offered  under  that  paragraph.  Many 
commenters  recommended  that  only 
educationally  deprived  low-income 
children  be  eligible. 

Response.  A  change  has  been  made. 
Section  555(c)  of  Chapter  1  makes  clear 
that  funds  made  available  under 


Chapter  1  may  only  be  used  to  provide 
"programs  and  projects  .  .  .  which  are 
designed  to  meet  the  special  educational 
needs  of  educationally  deprived 
children."  This  applies  to  services 
provided  to  children  under  §  200,49(c). 
Therefore,  §  200.49(c)  has  been  clarified 
to  indicate  that  the  children  served 
under  that  option  must  also  be 
educationally  deprived. 

Comment.  Several  commenters 
recommended  adding  language  to  this 
section  to  clarify  that  an  LEA  need  not 
exercise  the  option  offered  in  paragraph 
(c)  and  that  if  that  option  is  taken,  the 
LEA  must  expend  the  rest  of  its  Chapter 
1  allocation  under  either  paragraph  (a) 
or  (b).  Other  commenters  recommended 
that  the  regulations  establish  a 
percentage  limit  on  the  amount  of  an 
LEA's  funds  that  may  be  used  under 
§  200.49(c). 

Response.  No  charge  has  been  made. 
The  statute  and  the  regulations,  by 
joining  paragraphs  (b)  and  (c)  with  the 
conjunction  "or,"  already  do  what 
several  of  the  commenters  have 
requested.  The  Secretary  believes  that 
State  and  local  educational  agencies  are 
better  able  to  determine  the  amount  of 
funds,  if  any,  that  should  be  used  under 
paragraph  (c). 

Comment  One  commenter, 
interpreting  the  regulations  as  not 
allowing  LEAs  to  concentrate  Chapter  1 
services  at  particular  grade  levels, 
recommended  that  this  section  be 
revised  to  restore  that  flexibility. 

Response.  No  change  has  been  made. 
The  language  in  the  regulations  does  not 
prohibit  the  practice  of  selecting  grade 
spans  to  be  served  and  providing 
services  at  those  levels.  Additional 
clarification  on  this  point  will  be 
provided  in  the  nonregulatory  guidance, 

§200.50    Annual  needs  assessment. 

Comment  A  large  number  of 
commenters  questioned  the  legal 
authority  and  programmatic  justification 
for  adding  the  phrase  "but  does  not 
require"  to  fhe  provision  stating  that  an 
LEA's  needs  assessment  must  permit  the 
selection  of  those  educationally 
deprived  children  in  greatest  need  of 
special  assistance. 

Response.  A  change  has  been  made. 
The  phrase  "but  does  not  require"  has 
been  removed.  By  inserting  the  phrase  in 
the  proposed  regulations,  the  Secretary 
sought  to  make  clear  that  flexibility 
included  in  the  Title  I  statute — for 
example,  allowing  certain  children,  such 
as  those  receiving  services  from  other 
sources,  to  be  bypassed  in  selecting 
students  for  participation  in  Title  I 
programs — is  available  under  Chapter  1, 
However,  commenters  have  pointed  out 
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that  the  phrase  "but  does  not  require"  is 
an  addition  to  the  statutory  language, 
and  could  be  read  to  allow  services  to 
be  provided  to  children  with  lesser 

needs,  while  leaving  more  severelv 
educationally  deprived  children  with  no 
services  from  any  source.  In  addition, 
the  Secretary  believes  that  the  addition 
of  the  phrase  removes  flexibility,'  from 
the  Slates  in  the  operarion  of  Chapter  1 
programs  in  that  it  could  be  read  to 
preclude  SEAs  from  regulating  on  the 
issue. 

Comment  One  commenler 
recommended  that  this  section  be 
revised  to  require  LEL'Vs  to  (dentif\  and 
est<ib:isi.  ^oals  and  objec  lives.  i.n\olve 
parents  ,n  \he  needs  assessment   b^,d 
use  needs  assessment  ddta  !o  ii,y6  .\e 
applications. 

Response.  No  change  h.^.s  been  made. 
For  reasons  stated  previously,  the 
Secretary  believes  that  these  matters 
are  better  left  to  State  and  local 
disi:renon. 

Cotnnwnl.  One  corn.iuTter 
recommended  that  Idngua.ije  be  added  to 
this  sectioareijuinng  an  !JiA  to  sUocate 
its  Ciiapter  i  funds  on  the  basis  of  the 
number  and  needs  of  the  children  to  be 
served. 

Rer,ponse.  ,\'o  change  has  been  made. 
The  Chapter  1  statute  and  regulations 
require  that  projects  be  based  on  an 
educational  needs  assessment  and 
coiicenirate  on  the  special  educaiional 
needs  of  tlie  children  to  be  served. 

Comnwnt.  One  commenter 
recommended  .idding  to  this  section 
language  expressly  prohibiting  the  use 
of  Chapter  1  funds  for  projects  that  are 
not  designed  to  meet  the  special 
educational  needs  of  educationally 
dr-pri\'ed  children. 

Response.  A  change  has  been  made. 
Section  200.52  has  been  added  to 
express  this  requirement. 

Comment.  One  commenter 
recommended  deleting  the  reference  in 
§  200.50(a)  to  children  in  private  schools. 

Response.  No  change  has  been  made. 
The  reference  to  children  in  private 
schools  is  consistent  with  Section  557(3) 
of  Chapter  1,  which  requirements  that 
LEA  projects  include  services  for 
eligible  privhte  school  students  and  that 
such  projects  mert  the  requires  of 
Section  556(bl(2)  (relating  to  needs 
assessment  of  Chaptr-r  1).  The  reference 
in  §  2O0.5n(a)  is  included  as  a 
cnnvesilcnce  to  users  of  the  regulations. 

Comr.ieni.  One  commenter 
recommended  adding  to  this  section 
language  expressly  authorizing  an  LEA 
to  continue  to  serve  a  child  who 
quahfied  for  ser\'ice8  in  the  previous 
year  and  is  still  educationally  deprived, 
though  above  the  LEAs  cut-off  criteria 
for  selection  of  participants. 


Response.  No  change  has  been  made. 
The  Secretary  believes  that  the 
regulations  should  include  as  little  detail 
as  necessary,  thus  ma\imi7,ino  S',<;e  and 
LE.'\  HeMbiiity.  The  langnage  m  t^r 
re,'^alations  does  not  preclude  thf.  >';>'.ion 
recommended  by  the  commenter. 

Comment.  One  commenter 
recommended  that  this  section  specify 
which  steps  m  the  needs  assessment 
ividv  be  paid  for  wirh  Chapter  1  funds 
and  which  may  nor 

Response  .No  cr.ange  has  been  made. 
It  is  the  responsibility  of  the  SEA.  viithin 
the  constraints  imposed  by  Section 
555(t )  of  Chapter  ]  and  §  200.55  of  these 
regulations,  to  determine  what  costs  are 
allowable  under  Chapter  1. 

Comment.  Tw  o  ,  orr.'npjitcrs 
questioned  whether  use  of  the  term 
"educaMonal  needs"  in  §  200.50(c)  was 
intended  to  preclude  LEAs  from 
identifying  and  designing  services  to 
meet  non-educational  needs  such  as 
health,  social,  and  nutritional  needs. 

Response.  No  change  has  been  made. 
The  language  in  the  regulations  is  not 
intended  to  preclude  an  LEA  from 
providing  support  services  which  relate 
to  meeting  educational  needs  under  an 
application  approved  by  the  SEA. 

Com.ment.  One  commenter 
recommended  that  language  be  added  to 
this  section  requiring  an  individualized 
educational  plan  to  be  prepared  for  each 
Chapter  1  participant. 

Response.  No  change  has  been  made. 
Nothing  in  the  Chapter  1  statute  or  its 
legislative  history  authorizes  the 
Secretary  to  require  such  a  plan. 
Moreover,  the  requirement  would  be 
inconsistent  wiih  the  intent  of  Chapter  1 
to  continue  financial  assistance  based 
on  Title  1  but  to  do  so  with  less  Federal 
supervision  and  control. 

Comment.  Several  commenlers 
recommended  that  language  be  added  to 
the  regulations  specifying  what  types  of 
data  LEAs  must  use  in  conducting  needs 
assessments. 

Response.  No  change  has  been  made, 
rhe  Secretary  believes  that  such 
specificity  would  be  inconsistent  with 
the  intent  of  Chapter  1. 

^'  200.53     Consultation  with  parents  and 
teachers. 

Comment.  A  large  number  of 
comifienters  made  various 
recommendations  that  language  be 
added  to  this  section  to  clarify  and 
provide  guidance  for  the  implementation 
of  the  parent  consultation  requirement. 
Many  commenters  recommended  that 
the  regulations  include  standards  for 
determining  whether  an  LEA  has 
complied  wilh  the  consultabon 
requirement.  Suggested  standards 
included  requirements  that  the 


consultation  be  meaningful,  sv'st^matk:, 
and  ongoing.  A  number  of  cnrr    n'ers 
recommended  that  the  regulation 
guarantee  parraital  access  to  records. 
Other  commenters  recommended  that 
the  regulations  reqnire  IXAs  to  establish 
parent  advisory  councils  such  as  those 
required  under  Title  L 

Response.  No  change  has  been  made. 
The  Secretary  has  dedined  to  establish 
additional  requirements  or  criteria  not 
stated  in  the  statute  regarding 
consultation.  The  Secretary  believes 
that  Chapter  1  was  designed  to  afford 
SEAs  and  LEAs  greater  discretion  in  this 
area  by  avoiding,  for  example,  a 
requirement  that  local  parent  advisory 
councils  be  established.  The  precise 
steps  needed  to  achieve  parent  and 
teacher  consultation  are,  in  the 
Secretary's  view,  best  left  to  local 
determination.  The  Secretary,  however, 
agrees  with  the  congressional  conferees 
that  parental  and  teacher  involvement  is 
an  important  component  of  Title  I 
programs  and  wishes  to  make  clear  that 
it  is  an  option  uf  LElAs  to  continue  using 
parent  advisory  councils  to  comply  with 
the  consultation  requiremenL  See  127 
Cong.  Rec.  H5645  (daily  ed.  July  29. 
1961). 

Comment.  One  conuiienter  questioned 
the  authority  for  requiring  that  LEAs 
consult  with  teachers  and  parents  of 
children  in  private  schools. 

Response.  No  chacge  has  been  made. 
Section  .'i57(a)  of  Chapter  1  requires  that 
LEAs  provide  serxioes  to  eligible 
children  in  private  schools  and  that 
these  services  meet  LSe  requirements  of. 
among  others.  Secticm  556{b)(3J  of 
Chapter  1.  Section  556(b)(3)  requires 
consultation  with  teachers  and  parents. 

Comment.  Several  commenters 
recommended  that  this  section  be 
revised  to  pro\ide  expresslj*  thai  LEAs 
may  use  Chapter  1  funds  to  support 
parental  involvement  activities. 

Response.  No  change  has  been  made. 
Section  S55(c)  of  Chapter  1  states  that 
LEAs  may  use  Chapter  1  funds  for 
"expenditures  authorized  under  Title  I 
*   '   *."  Because  LEAs  were  authorized 
to  use  program  funds  for  certain 
expenditures  related  to  Title  I  parent 
involvement  activities,  those  same 
expenditures  are  allowable  under 
Chapter  1. 

§  200.54    Evaluation. 

Comment.  One  commenter  questioned 
why  this  section  specified  three  years  as 
the  maximum  period  over  which  an  LEA 
must  evaluate  its  Chapter  1  project. 

Response.  No  change  has  been  made. 
The  three  year  period  was  selected 
because  it  is  consistent  with  the  LEA 
application  cycle. 
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Comment.  One  commenter 
recommended  that  this  section  be 
revised  to  require  LEAs  to  use 
evaluation  data  in  planning  future 
projects. 

Response.  No  change  has  been  made. 
For  reasons  stated  previously,  the 
Secretary  believes  that  this  matter  is 
best  left  to  State  and  local  discretion. 
The  use  of  evaluation  data  in  planning 
future  projects  is  appropriate,  however, 
and  nothing  in  these  regulations  is 
intended  to  discourage  the  practice. 

Comment.  One  commenter.  noting  that 
Section  556(b)  of  Chapter  1  requires 
LEAs  to  provide  information  to  SEAs  for 
program  evaluation  purposes, 
questioned  why  the  regulations  did  not 
clarify  this  requirement. 

Response.  No  change  has  been  made. 
The  requirement  cited  by  the  commenter 
is  incorporated  by  reference  ia 
§  200.14(a)  which  requires  LEA 
applications  to  meet  the  requirements  in 
Section  556  of  Chapter  1. 

Comment.  Several  commenters 
questioned  why  the  regulations  did  not 
include  the  statutory  language  requiring 
LEAs  to  evaluate  their  Chapter  1 
projects  "in  terms  of  their  effectiveness 
in  achieving  the  goals  set  for  them." 

Response.  A  change  has  been  made. 
The  language  has  been  added  to 
§  200.54. 

Comment.  One  commenter 
recommended  adding  language  to  this 
section  specifying  LEAs'  reporting 
responsibility  and  SEAs'  analysis, 
technical  assistance,  and  reporting 
responsibilities  relative  to  evaluation.  A 
number  of  commenters  recommended 
that  language  be  added  to  this  section 
requiring  LEA  evaluation  data  to  be 
recorded  in  a  common  standard  of 
measurement  to  allow  data  to  be 
aggregated  by  State  and  nationally. 

Response.  No  change  has  been  made. 
By  establishing  evaluation  standards, 
the  Secretary  would  be  limiting 
authority  afforded  to  SEAs  and  LEAs 
under  Chapter  1,  thereby  reducing 
flexibility  in  a  manner  inconsistent  with 
the  purpose  of  Chapter  1.  There  is 
nothing  to  prevent  SEAs,  however,  from 
adopting  a  common  standard  of 
measurement  in  order  to  allow  data  to 
be  aggregated  by  State  and  nationally. 

§200.55    Allowable  costs.       \ 

Comment.  Several  commenters 
questioned  why  this  section  did  not 
include  the  itemized  list  of  allowable 
expenditures,  or  the  reference  to  'other 
expenditures  authorized  under  Title  I" 
contained  in  Section  555(c)  of  Chapter  1. 
The  commenter  also  felt  the  regulations 
should  clarify  the  latter  reference. 

Response.  No  change  has  been  made. 
Because  users  of  these  regulations  will 


normally  have  a  copy  of  the  Chapter  1 
statute  available,  the  Secretary  felt  it 
was  unnecessary  to  repeat  that 
Statutory  language. 

Comment.  A  number  of  commenters 
questioned  whether  non-instructional 
duties  were  authorized  under  Chapter  1 
as  an  "expenditure  authorized  under 
Title  1." 

Response.  No  change  has  been  made. 
As  indicated  in  the  draft  nonregulatory 
guidance,  non-instructional  duties  are 
allowable  under  Chapter  1  on  the  same 
basis  that  they  were  allowable  under 
Title  L 

§  200.56    Recordkeeping  requirements. 

Comment.  A  number  of  commenters 
recommended  that  language  be  added  to 
this  section  clarifying  what  specific 
records  are  required  by  this  section,  and 
particularly  what  is  meant  by  the 
reference  in  §  200.56(b)(2)  to  "other 
records  needed  to  facilitate  an  effective 
audit  and  that  show  compliance  with 
Chapter  1  requirements." 

Response.  No  change  has  been  made. 
As  indicated  in  the  preamble,  each  State 
is  left  to  develop  its  own  procedures  for 
assuring  accountability  for  Chapter  1 
funds  and  program  requirements. 

Comment.  One  commenter  questioned 
why  this  section  treated  LEAs  and  SEAs 
the  same  with  respect  to  recordkeeping 
requirements.  The  commenter  noted  that 
the  statute  treats  them  separately. 

Response.  No  change  has  been  made. 
The  statute  requires  both  LEAs  and 
SEAs  to  keep  such  records  as  may  be 
required  for  fiscal  audit  and  program 
evaluation.  The  Secretary  has  decided 
not  to  prescribe  more  specific 
recordkeeping  requirements  for  SEAs. 
An  SEA  may.  however,  under  its 
application  approval  authority  in 
Section  556(b)  of  Chapter  1,  prescribe 
specific  recordkeeping  requirements  for 
its  LEAs, 

Comment.  Several  commenters 
questioned  why  this  section  required 
that  records  be  kept  only  three  years 
when  the  statute  of  limitations  in  GEPA 
is  five  years.  One  commenter  pointed 
out  that  this  will  result  in  LEAs  keeping 
FY  1981  and  1982  Title  I  records  longer 
than  P'Y  1983  Chapter  1  records. 

Response.  No  change  has  been  made. 
Consistent  with  Sectmn  437(a)  of  GEPA. 
§  200,56(c)  has  been  revised  to  require 
that  records  be  retained  for  five  years 
after  completion  of  the  activity  for 
which  the  funds  were  used. 

Comment.  One  commenter 
recommended  deletion  of  the  reference 
in  §  200.56(b)(1)  to  rei.ords  that  show  the 
sh.ire  of  costs  provided  from  non- 
Chapter  1  sources. 

Response.  A  change  has  been  made. 
In  cases  where  a  single  project  is  funded 


from  more  than  one  source,  it  is  not 
possible  to  conduct  an  effective  audit 
unless  there  are  records  showing  the 
share  of  costs  provided  from  each 
source. 

Comment.  One  commenter  questioned 
whether  the  reference  in  §  200.56(b)(1)  to 
"funds  from  other  sources"  referred  to 
State  and  local  funds  used  to  pay 
portions  of  costs  covered  under  an 
indirect  cost  plan. 

Response.  No  change  has  been  made. 
"Funds  from  other  sources"  as  used  in 
this  section  does  not  refer  to  State  and 
local  funds  used  to  pay  for  services 
covered  for  Chapter  1  in  an  indirect  cost 
plan.  SEAs  and  LEAs  may  continue  to 
use  indirect  cost  plans  under  Chapter  1 
on  the  same  basis  as  they  did  under 
Title  I.  except  that  departmental 
approval  is  not  required, 

§  200.57    Audits  and  access  to  records. 

Comment.  One  commenter  questioned 
why  the  citation  of  authority  for  this 
section  included  a  part  but  not  all  of 
Title  XVII  of  the  Omnibus  Budget 
Reconciliation  Act. 

Response.  No  change  has  been  made. 
The  citation  of  authority  for  §  200.57  is 
to  Section  1744  of  the  Omnibus  Budget 
reconciliation  Act  of  1981.  Certain 
sections  of  Title  XVII  of  that  Act  apply 
only  to  block  grant  funds.  Chapter  1  is 
not  a  block  grant  program.  However, 
Section  1744  applies  to  both  block  grant 
funds  as  well  as  "other  grant  programs 
established  or  provided  for  by  *  *  *" 
the  Omnibus  Budget  Reconciliation  Act. 
Hence,  Section  1744  applies  to  Chapter 
1. 

Comment.  Two  commenter* 
questioned  the  statutory  authority  for 
making  Attachment  P  to  OMB  Circular 
A-102  applicable  to  Chapter  1.  The 
commenters  also  questioned  which 
requirements  in  Attachment  P  pertained 
to  Chapter  1. 

Response.  A  change  has  been  made. 
The  Secretary  has  amended  EDGAR  by 
adding  a  new  section  74.62  which 
implements  the  audit  requirements 
contained  in  Attachment  P.  These 
requirements  apply  to  Chapter  1 
programs.  Authority  to  require  audits  is 
derived  from  several  sources:  Sections 
555(d)  and  556(b)  of  the  ECIA;  Section 
452  of  GEPA,  Section  1744  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981;  Sections  3,  4,  and  6  of  the  Inspector 
General  Act  of  1978;  and  Section  202  of 
the  Intergovernmental  Cooperation  Act 
of  1968. 

Comment.  Several  commenters 
recommended  adding  language  to  this 
section  to  specify  that  parents  and  the 
general  public  also  must  be  provided 
access  to  records. 
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Response.  No  change  has  been  made. 
The  statutory  language  authorizing  this 
section  is  intended  to  ensure  access  to 
records  by  independent  auditors  and 
State  and  Federal  officials  evaluating 
and  reviewing  Chapter  1  programs.  For 
this  reason,  this  section  does  not  list 
parents  or  the  general  public  among 
those  who  must  be  provided  access  to 
records. 

Comment.  Two  commenters 
recommended  deletion  of  the  word 
"any"  from  paragraph  (a)  where  it  is 
used  to  modify  the  terms  "books, 
accounts,  records,  correspondence  or 
other  documents."  The  commenters  felt 
that  its  inclusion  was  unnecessary  and 
overly  intrusive. 

Response.  No  change  has  been  made. 
The  phrase  "any  books,  accounts, 
records,  correspondence,  or  other 
documents"  is  taken  directly  from 
Section  1744  of  Title  XVII. 

■?  200.38     Compromise  of  audit  claims. 

Comment.  One  commenter  questioned 
the  citations  of  authority  for  this  section, 
noting  that  Section  555(d)  of  Chapter  1 
does  not  address  this  issue. 

Response.  No  change  has  been  made. 
Section  555(d)  contains  authority  for  the 
Secretary  to  conduct  audits.  The 
Secretary  has  included  these  standards 
for  carrying  out  his  authority  under  the 
Federal  Claims  Collection  Act,  31  U.S.C. 
951  et  seq.;  4  CFR  Part  103,  to 
compromise  claims  arising  in  connection 
with  those  audits.  See  also  Sections 
591(a)(1)  and  (2)  of  the  ECIA. 

Comment.  One  commenter 
recommended  revising  this  section  to 
provide  that  the  Secretary  may  not 
compromise  an  audit  claim  unless  the 
Secretary  is  satisfied  that  the  agency 
has  met  the  conditions  in  paragraphs 
(d),  (e),  and  (f).  Thai  is,  the  agency  nujsl 
have  corrected  the  practices  that 
resulted  in  the  finding,  it  must  in  all 
other  respects  be  in  compliance  with 
Chapter  1  requirements,  and  it  must 
agree  to  use  non-Federal  funds  to 
supplement  Chapter  1  programs. 

Response.  No  change  has  been  made. 
The  factors  listed  in  paragraphs  (a) 
through  (f)  are  merely  points  for  the 
Secretary  to  consider.  In  the  interest  of 
maintaining  flexibility  in  the 
compromise  of  audit  claims,  the 
Secretary  wishes  to  avoid  imposing  rigid 
requirements. 

Comment.  One  commenter 
recommended  adding  Language  to  this 
section  providing  that  an  SEA  shall 
recover  from  non-Federal  sources  all 
funds  determined  to  have  been  misspent 
under  an  audit. 

Response.  A  change  has  been  made. 
Paragraph  (d)  has  been  added  to 
§  200.57  permitting  an  SEA  to  recover 


funds  determined  by  an  audit  to  have 
been  misspent 

♦  JOO  59     SEA  rulemaking  and  other 
rf.spon.t/hi/ifips. 

Comment.  Several  commenters 
questioned  the  statutory'  authority  for 
SEA  nilemaking. 

Response.  No  change  had  been  made. 
Section  5,S6{b]  of  Chapter  1,  which  deals 
with  applications  by  LE.'\s.  provides  thn! 
the  SEA  will  approve  an  application 
from  nn  LE.A  only  if  it  contains  cprlam 
assurances  that  are  "satisfacton,'  to  the 
SEA."  Sections  555(c)  and  556(a)  of 
Chapter  1  also  stale  the  SEA's  approval 
authority.  Sections  557  and  5-58  impose 
important  administrative  duties  on  the 
SEA  under  Chapter  1.  Thus,  taken  as  a 
whole.  Chapter  1  is  regarded  as  a  State- 
administered  program.  The  State 
rulemaking  authority  in  §  200.59  is 
designed  to  i.mplement  the';?  s'  itutory 
pro\isions  and  is  consi?';"^n'  \\  .ih 
pertinent  case  law. 

Comment.  One  commenter 
recommended  adding  language  to  this 
section  to  prohibit  an  SE.'\  from  either 
requiring  any  practice  not  expressly 
required  by  the  statute  or  regulations  or 
prohibiting  any  practii-e  that  is 
authorized  by  the  statute  or  regulations, 

RespoiJse.  No  change  has  been  made. 
A  categorical  prohibition  on  this  point  is 
not  required  by  the  statute  and  would 
unduly  restrict  the  SEA's  administration 
of  a  State-administered  program. 

Comment.  One  commenter 
recommended  that  the  phrase  "or  an 
appropriate  entity  thereof  be  deleted 
from  this  section.  The  commenter  felt 
that  only  the  SEA  should  be  authorized 
to  make  State  rules. 

Response.  A  change  has  been  made. 
The  phrase  "or  an  appropriate  entity 
therenf  has  been  deleted.  When  SEAs 
.ire  legally  empowered  by  the  State  to 
m.ik.,'  rules,  they  may  do  so  in  order  to 
carry  out  their  responsibilities.  This 
does  not  preclude  other  State  agencies, 
with  the  leg.il  authority  to  do  so,  from 
issuing  regulations  related  to  the 
Chapter  1  program. 

Comment.  One  commenter  questioned 
whether  this  section  authorizes  SEAs  to 
enter  into  compliance  agreements  with 
applicant  agencies. 

Response.  No  change  h.is  been  made. 
There  is  no  specific  authority  in  Chapter 
1  authorizing  SEAs  to  enter  into 
compliance  agreements  with  LEAs. 

Subpart  D — Fiscal  Requirements 

^^  200. 00    .Main  tenance  of  effort. 

Comment.  One  commenter  questioned 
why  the  regulations  use  the  language 
"an  SEA  .shall  pay  an  LEA  its  allocation 

rather  than  the  statutory  language 

"an  l.E.\  may  receive  funds  *  *  '" 


Response.  A  change  has  been  made 
The  language  of  the  statute  has  been 
incorporated  into  the  regulations. 

Comment  One  commenter  ot)|ec!ed  to 
the  language  in  §  200.60(b)(2)  as  not 
accurately  reflecting  the  statutory 
language  regarding  the  level  of 
expendituies  to  be  considered  when 
determining  maintenance  of  effort  two 
and  more  years  after  a  failure  to 
maintain  effort. 

Response.  No  change  has  been  made 
The  only  reference  in  the  statute  to  this 
issue  is  a  prohibition,  i.n  Section 
558(a)(2j,  against  using    such  lesser 
amount"  in  computing  future 
maintenance  of  effort  "Such  lesser 
amount"  clearly  refers  to  an  amount 
which  fills  below  the  90  perrent 
stanii.ird.  not  to  aminints  wh;ch  meet  or 
exceed  the  90  percent  standard.  The 
regulations  accurately  reflect  this  in 
§  200.60.  It  is  true  that  the  language  in 
the  regulations  permits  agencies  to  meet 
the  maintenance  of  effort  requirement 
while  using  progressively  lower  levels  of 
effort  each  year,  as  long  as  they  do  not 
drop  by  more  than  ten  percent  each 
year.  The  Secretary  does  not  believe 
that  it  would  be  equitable  to  allow 
agencies  which  never  fall  below  the  90 
percent  level  to  decrease  fiscal  effort 
indefinitely  while  holding  an  agency 
that  once  failed  to  maintain  effort  to  a 
particular  level,  below  which  it  could 
never  drop  without  either  a  waiver  or 
penalty. 

Comment.  One  commenter  objected  to 
the  language  in  paragraph  rb)(2)  that  the 
SEA  "may"  consider  an  LEA's  effort  to 
be  90  percent  of  its  expenditures  for  the 
third  preceding  year.  The  commenter  felt 
that  the  use  of  the  term  "may"  implied 
that  an  SEA  may  also  consider  an  LEA's 
effort  to  be  less  than  90  percent  of  its 
effort  for  the  third  preceding  year. 

Response.  A  change  has  been  made. 
To  make  clear  that  the  90  percent  is  the 
minimum  requirement,  the  sentence  has 
been  changed  to  read  "to  be  no  less  than 
90  percent."  Section  200.61(b)(2),  relating 
to  waivers,  has  also  been  changed  to 
conform  with  the  new  language  of 
§  200.60  (b)(2). 

Comment.  One  commenter 
recommended  that  maintenance  of  effort 
be  computed  in  constant  dollars. 

Response.  No  change  has  been  made. 
The  Secretary  does  not  believe  that  the 
statute  affords  authority  to  measure 
maintenance  of  effort  tn  terms  of 
"constant"  rather  than  "inflated" 
dollars. 

§  260.61     Waiver  of  the  maintenance  of 
effort  requirement. 

Comment.  One  commenter  objectiKl  to 
the  use  of  the  term  "full  entitlement"  in 
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paragraph  (b)(1)  of  this  section,  noting 
that  it  could  be  incorrectly  interpreted  to 
refer  to  an  LEA's  allocation  prior  to 
adjustments  necessitated  by 
appropriations  (ratable  reductions). 

Response.  A  change  has  been  made. 
To  clarify  this  paragraph,  it  has  been 
reworded  to  state  that  the  SEA  "shall 
not  reduce  the  amount  of  Chapter  1 
funds  the  LEA  is  otherwise  entitled  to 
receive." 

Comment.  One  commenter 
recommended  revising  this  section  by 
adding  language  to  paragraph  (a)(2)  to 
expressly  provide  that,  except  for  tax 
initiatives  and  referenda,  the 
determination  of  whether  particular 
circumstances  are  exceptional  and 
uncontrollable  is  at  the  complete 
discretion  of  the  SEA.  Another 
commenter  suggested  that  the  criteria 
for  granting  a  waiver  be  expanded  to 
include  prudent  use  of  local  funds, 
reduced  tax  revenues,  and  reduction  in 
State  support. 

Response.  No  change  has  been  made. 
Subject  to  the  Chapter  1  statute  and 
legislative  history,  the  SEA  has  the 
responsibility  of  determining  whether  to 
grant  maintenance  of  effort  waivers. 

Comment.  Two  commenters 
recommended  that  tliis  section  be 
revised  to  allow  tax  initiatives  or 
referenda  to  be  considered  exceptional 
and  uncontrollable  when  they  cause 
drastic  reductions  in  the  level  of 
services  an  agency  can  provide. 

Response.  No  change  has  been  made. 
In  the  conference  report  accompanying 
Chapter  1,  the  conferees  expressly 
stated  that  they  "do  not  consider  tax 
initiatives  or  referenda  as  exceptional  or 
uncontrollable  circumstances."  127 
Cong.  Rec  H5645  (daily  ed.  July  29, 
1981). 

§200  62    Supplement,  not  supplant. 

Comment.  A  number  of  comments 
were  received  requesting  guidance  in 
interpreting  the  supplement,  not 
supplant  requirement.  Several 
commenters  recommended  that  this 
section  be  revised  to  include  tests  for 
determining  compliance  with  the 
supplement,  not  supplant  requirement 

Two  commenters  recommended 
adding  language  to  the  section  expressly 
prohibiting  LEAs  from  using  Chapter  1 
funds  to  provide  services  otherwise 
required  by  law.  programs  of  bilingual 
education,  English  as  a  second  language 
programs,  or  programs  for  handicapped 
children.  The  commenters  also 
recommended  that  the  regulations 
expressly  state  that  State  and  local 
funds  expended  for  programs  of  the 
types  listed  above  may  not  be  excluded 
for  the  purpose  of  determining 
compliance  with  the  supplement,  not 


supplant  and  comparability 
requirements.  Two  additional 
commenters  recommended  adding 
language  to  paragraph  (c)  stating  that 
Chapter  1  services  provided  within  the 
regular  classroom  must  be  supplemental 
and  that  an  LEA  that  provides  Chapter  1 
services  within  the  regular  classroom 
must  retain  some  type  of  records 
showing  that  the  services  are 
supplementary'  and  are  provided  only  to 
children  eligible  and  properly  selected 
for  Chapter  1  services 

Rrsponse.  .No  change  has  been  made. 
The  Department's  draft  nonregulatory 
guidance  offers  extensive,  though  not 
exclusive,  standards  for  determining 
compliance  with  the  supplement,  not 
supplant  requirement.  It  is  anticipated 
that  information  on  this  issue  will  also 
be  included  in  the  final  document.  LInder 
these  circumstances,  the  Secretary  does 
not  feel  that  the  inclusion  of  Federal 
standards  for  supplement,  not  supplant 
are  necessary  in  the  regulations. 

Comment.  Two  commenters 
recommended  that  the  regulations 
clarify  what  is  meant  in  paragraph  (b) 
by  "programs  *   *   *  consistent  with  the 
purposes  of  Chapter  1."  That  term  is 
used  in  both  this  section  and  in  §  200.03 
(Comparability  of  serv  ices)  as  a 
standard  for  determining  whether  funds 
may  be  excluded  in  determining 
compliance  with  the  supplement,  not 
supplant  and  comparability 
requirements. 

Response.  No  change  has  been  made. 
The  term  can  be  understood  by  referring 
to  the  declaration  of  policy  in  Section 
552  of  Chapter  1.  That  section  provides 
that  Chapter  1  programs  are  to  address 
the  special  needs  of  educationally 
deprived  children.  In  order  to  be 
consistent  with  the  purposes  of  Chapter 
1,  a  program  would  have  to  be  designed 
and  implemented  on  the  basis  of  the 
factors  mentioned  in  Section  552  of 
Chapter  1. 

Comment.  One  commenter  objected  to 
the  provision  in  §  200.62(b)  allowing  the 
exclusion  of  State  and  local  funds  for 
certain  special  programs.  The 
commenter  felt  that  evcluding  these 
funds  would  reduce  the  level  of  services 
Chapter  1  participants  would  otherwise 
receive. 

Response.  No  change  has  been  made 
Section  558(b)  of  Chapter  1  specifically 
authorizes  the  exclusion  of  these  funds. 

Comment.  One  commenter 
recommended  that  the  supplement,  not 
supplant  requirement  be  waived  for 
secondary  schools  so  that  these  children 
could  be  provided  Chapter  1  ser\  ices  in 
place  of  regular  State  and  locally  funded 
services. 

Response.  No  change  has  been  made 
Without  waiving  the  supplement,  not 


supplant  requirement  for  secondary 
schools,  the  draft  nonregulatory 
guidance  illustrates  how  Chapter  1 
programs  can  be  operated  in  secondary 
schools  in  compliance  with  the 
supplement,  not  supplant  requirement. 
The  Secretary  expects  that  this 
flexibility  will  also  be  contained  in  the 
final  document. 

§  200. 63    Comparability  of  services. 

Comment.  One  commenter  questioned 
why  the  regulations  use  the  term 
"attendance  area"  where  the  statute 
uses  the  term  "area." 

Response.  No  change  has  been  made. 
The  terms  "area"  and  "school 
attendance  area"  are  both  used  in 
Section  558(c)  of  Chapter  1.  Based  on  the 
context  in  which  the  terms  are  used  and 
the  history  of  the  comparability 
provision,  it  is  clear  that  both  the  terms 
"area"  and  "school  attendance  area" 
mean  "attendance  area"  as  that  term  is 
defined  in  §  200.3. 

Comment.  Several  commenters 
recommended  that  language  be  added  to 
the  regulations  explaining  what 
standards  will  be  used  by  auditors  to 
determine  whether  an  LEA  has  complied 
with  the  comparability  requirement.  The 
commenters  specifically  recommended 
that  definitions  be  provided  for  such 
terms  as  "comparable."  "substantially 
comparable."  "unpredictable  changes," 
"equivalence  among  schools  in  teachers, 
admiinistrators,  and  auxiliary 
personnel,"  and  "equivalence  among 
schools  in  the  provision  of  curriculum 
materials  and  instructional  supplies." 

Response.  No  change  has  been  made. 
An  SEA  has  the  responsibility  of 
ensuring  that  LEAs  in  its  State 
implement  the  comparability  provisions 
as  those  provisions  are  interpreted  by 
the  SEA.  As  long  as  an  SEA's 
interpretation  is  not  inconsistent  with 
the  language  of  the  statute  and 
regulations,  it  will  not  be  challenged  in 
final  audit  determinations.  The 
Secretary  does  not  believe  that  a  single 
mandatory  interpretation  in  the 
regulations  would  further  most 
effectiv  ely  the  intent  of  the 
comparability  provision.  The 
Department's  draft  nonregulatory 
guidance  does,  however,  offer 
acceptable,  though  not  exclusive,  means 
of  determining  compliance  with  the 
comparability  provision.  It  is  anticipated 
that  similar  guidance  will  also  be 
contained  in  the  final  document. 

Comment.  One  commenter 
recommended  that  language  be  added  to 
the  regulations  expressly  stating  that  the 
comparability  assurances  must  be 
implemented  and  records  maintained 
documenting  the  implementation 
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Response.  No  change  has  been  made. 
Implicit  in  the  concept  of  a  required 
assurance  is  the  requirement  that  the 
assurance  be  implemented.  That  this  is 
true  for  comparability  is  borne  out  by 
the  statement  in  Section  558(c](2)(C)"of 
Chapter  1  that  certain  changes  after  the 
beginning  of  the  school  year  ai  e  not 
considered  in  determining 
comparability.  It  would  not  have  been 
necessary  to  exclude  these  certain 
changes  unless  general  conditions  after 
the  beginning  of  the  school  year  are  to 
be  considered  in  determining 
compliance. 

Comment.  One  commenter 
recommended  that  language  be  added  to 
this  section  specifying  procedures  for 
excluding  State  and  local  funds  for 
certain  special  programs  in  determining 
compliance  with  the  comparability 
provisions. 

Rpspunst^.  No  change  has  been  made. 
An  LEA  IS  free  to  implement  the 
exclusion  using  whatever  procedures 
the  LEA  or  SEA  establishes.  Because 
these  may  differ  among  States,  it  would 
not  be  appropriate  to  require  all  States 
to  use  a  single  procedure. 

Comment.  One  commenter 
recommended  that  regulations  require 
an  LEA  to  file  comparability  assurances 
annually. 

Response.  No  change  has  been  made. 
Section  558(c)(2)  of  Chapter  1  only 
appears  to  require  an  LEA  to  file  one- 
time assurances.  These  will  continue  in 
effect  unless  the  LEA  submits  revised 
assurance. 

Comment.  One  commenter 
recommended  adding  language 
specifying  the  SEA's  responsibility  with 
respect  to  LEAs'  compliance  with  the 
comparability  requirements. 

Response.  No  change  has  been  made. 
The  SEA's  responsibility  in  this  regard  is 
no  different  than  with  respect  to  any 
other  required  assurance.  The  SKA  is 
responsible  for  ensuring  that  LEAs 
comply  with  the  comparability 
requirement. 

Comment.  One  commenter 
recommended  that  the  regulations  be 
revised  to  require  LE.As  to  continue  to 
determine  comparability  on  the  same 
basis  as  under  Title  1.  except  that  they 
may  exclude  high  cost  students. 

Response.  No  change  has  been  made. 
Although  the  basic  comparability 
requirement  in  Chapter  1  is  almost 
identical  to  that  of  Title  L  the  means  of 
complying  with  it  can  be  different. 
Chapter  1  states  that  LEAs  shall  be 
deemed  to  be  in  compliance  with  the 
comparability  requirement  by  filing 
certain  assurances.  An  SEA,  however, 
may  accept  other  means  of 
demonstrating  comparability,  including 


use  of  the  method  that  was  used  under 
Title  I. 

Subpart  E — Participation  in  Chapter  1 
Programs  of  Educationally  Deprived 
Children  in  Private  Schools 

Comment.  A  number  of  commenters 
recommended  that  language  be  added  to 
the  regulations  to  clarify  the  issue  of 
which,  if  any,  civil  rights  requirements 
should  apply  to  private  schools  whose 
students  receive  Chapter  1  services. 

Response.  No  change  has  been  made. 
The  applicability  of  Title  VI  of  the  Civil 
Rights  Act  of  19B4  is  set  forth  in  the 
Office  for  Civil  Rights  "Report  on 
Nonpublic  Schools  Participating  in 
Federal  Programs."  published  at  41  FR 
35553  (Aug.  23,  1976),  and  remains  in 
effect.  Issues  pertaining  to  the 
applicability  of  other  civil  rights 
requirements  as  they  relate  to  the 
participation  of  children  in  private 
schools  are  under  study  and.  as 
appropriate,  will  be  clarified  in  Chapter 
1  nonregulatory  guidance  or  by  other 
means. 

§  200. 70    Responsibility  of  LEAs. 

Comment.  Two  commenters 

questioned  why  the  regulations  require 
that  private  school  children  must  reside 
in  project  areas  to  be  eligible  to  receive 
Chapter  1  services. 

Response.  A  change  has  been  made. 
With  the  exception  of  services  offered 
under  Section  556lb){l)(C).  public  school 
students  must  reside  in  a  project  area  to 
receive  Chapter  1  services.  The 
provisions  governing  Chapter  1  services 
for  children  in  private  schools  are 
intended  to  ensure  that  Chapter  1 
services  are  provij,  d  to  those  children 
who  would  ha\e  been  served  had  they 
attended  the  public  school  serving  the 
attendance  area  in  which  they  reside. 
Accordingly,  services  to  private  school 
children  must  be  provided  with  regard 
to  area  of  residence,  unless  the  LEA 
chooses  to  serve  all  students  under 
Section  556(b)(1)(C).  This  approach  is 
consistent  with  that  followed  under 
Section  130  of  Title  I  (20  U.S.C.  2740)  on 
which  Section  557  of  Chapter  1  is  based. 
I  lowever,  if  an  LEA  serves 
educationally  deprived,  low-income 
public  school  children  under  Section 
556(b)(1)(C)  of  Chapter  1,  the  LEA  must ' 
also  serve  such  children  in  private 
schools.  Section  200.~l(b)  reflects  this 
situation. 

Comment.  One  commenter  questioned 
why  this  section  required  that  private 
school  students'  opportunity  to 
participate  take  into  account  their 
number  and  needs.  The  commenter 
noted  that  the  statute  requires  that 
expenditures  for  such  children  take 
those  factors  into  account. 


Response.  No  change  has  been  made. 
The  requirement  that  private  school 
students'  opportunity  to  participate  in 
Chapter  1  projects  be  based  on  the 
number  and  needs  of  such  children  is 
implicit  in  the  requirement  that  Chapter 
1  services  be  based  on  an  assessment  of 
educational  need. 

Comment.  One  commenter  questioned 
the  statutory  authority  for  paragraph  (d), 
which  requires  that  Chapter  1  services 
for  private  school  students  be  provided 
by  either  public  employees  or  by  a 
contractor  independent  of  the  private 
school  and  any  religious  organization. 

Response.  No  change  has  been  made. 
That  provision  is  based  on  Section 
436(b)(2)  of  GEPA,  made  applicable  to 
Chapter  1  by  Section  596(a)  of  the  ECIA. 
Section  436(b)(2)  requires  that  control  of 
funds  provided  to  an  LEA  under  Chapter 
1  be  in  a  public  agency  and  that  a  public 
agency  administer  those  funds.  The 
requirement  that  a  contractor  be 
independent  of  the  private  school  and 
any  religious  organization  is  intended  to 
ensure  maintenance  of  the  requisite 
public  control. 

Comment.  One  commenter 
recommended  adding  language  to  this 
section  expressly  requiring  LEAs  to 
consult  with  private  school  officials  in 
planning  and  implementing  Chapter  1 
projects. 

Response.  A  change  has  been  made. 
Language  has  been  added  to  require 
consultation  with  private  school 
officials.  The  Secretary  believes  that 
this  change  is  needed  to  ensure  that 
Section  557(a)  of  Chapter  1  will  be 
carried  out  effectively. 

Comment.  One  commenter 
recommended  that  the  regulations  be 
revised  to  clarify  LEAs'  responsibihties 
for  children  who  reside  in  one  district 
and  attend  a  private  school  located  in 
another  district. 

Response.  No  change  has  been  made. 
As  indicated  in  §  200.70(a),  the 
responsibility  for  providing  Chapter  1 
services  to  an  eligible  child  rests  with 
the  LEA  in  whose  district  the  child 
resides.  If  it  is  not  feasible  for  an  LEA  to 
provide  services  either  in  a  private 
school  outside  its  own  district  or  to  have 
children  attending  such  schools  brought 
back  into  its  district  to  receive  services, 
the  LEA  should  consider  entering  into 
an  agreement  with  the  LEA  in  whose 
district  the  private  school  is  located. 

§  200. 71    Factors  used  in  determining 
equitable  participation. 

Comment.  One  commenter  questioned 
whether  paragraph  (a)  required  a  dollar- 
to-dollar  comparison  of  services  for 
public  and  private  school  children. 
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Response.  No  change  has  been  made. 
Section  557  of  Chapter*  requires 
expenditures  be  equal,  taking  into 
account  the  number  of  children  and  their 
educational  needs.  Therefore  some  type 
of  dollar  comparison  is  involved.  An 
SEA  may  provide  guidance  to  its  LEAs 
regarding  how,  in  accordance  with 
Section  557(a)  of  Chapter  1  and 
§  20O.71fa)  of  these  regulations,  the 
comparison  is  to  be  made. 

Comment.  Two  commenters 
questioned  the  authonty  for  the 
equitable  services  requirement  in 
paragraph  fb). 

Response  No  change  has  been  made. 
Section  557fb)(2|  of  Chapter  1  requLres 
the  Secretary  to  implement  a  bypass  if 
an  LE.^  has  substantially  failed  to 
provide  for  the  participation  "on  an 
equitable  basis"  of  educationally 
deprived  children  in  private  schools.  If 
the  standard  for  a  bypass  is  failure  to 
provide  services  on  an  equitable  basis, 
then  it  follows  that  an  LEA  is  required  to 
provide  such  services.  In  addition. 
Section  557(a)  of  Chapter  1  refers  to 
equal  e.xpenditures  for  services  to 
private  school  children  and  to  services 
being  provided  "to  the  extent  consistent 
with  the  number  of  educationally 
deprived  children."  The  Secretary 
believes  this  language  also  requires  that 
Chapter  1  services  be  provided  to 
private  school  children  on  an  equitable 
basis. 

Com.ment.  Several  commenters 
recommended  that  paragraph  (b)  of  thiS 
section  be  revised  to  clarify  whether 
services  for  pnvate  school  children  miist 
be  provided  at  the  same  grade  levels 
and  in  the  same  instructional  areas  as 
services  for  children  in  public  schools. 

Response.  No  change  has  been  made. 
In  general,  an  LEA  will  provide  services 
for  pnvate  school  children  in  the  same 
instructional  areas  and  grade  levels  as 
in  the  public  schools.  An  LEA  considers 
the  needs  of  all  educationally  deprived 
children  m  eligible  areas,  including 
those  attending  private  schools,  in 
designing  its  Chapter  1  project.  If  the 
needs  of  the  children  m  priva'e  schools 
are  different  than  those  of  the  children 
in  public  schools,  the  LE.^  should 
consider  that  in  designing  its  project.  An 
LEA  designs  a  project  based  on  its 
needs  assessment  and  provides  project 
services  to  participants  that  meet  the 
LEA'S  selection  criteria.  This  applies  to 
all  participants,  those  in  public  and 
those  in  private  schools  alike 

Comment.  One  commenter  questioned 
why  the  language  requiring  that  Chapter 
1  services  be  of  sufficient  size,  scope, 
and  quality  was  repeated  in  this  section 
when  §  200.52  applies  to  ail  Chapter  1 
projects 


Response.  No  change  has  been  made. 
That  language  is  included  in  §  200.71  to 
emphasize  its  applicability  to  services 
for  private  school  children.  The 
standard  is  also  used,  in  part,  to 
determine  whether  private  school 
children  are  receiving  services  on  an 
equitable  basis. 

CommenL  One  commenter  questioned 
the  omission  of  standards  and  criteria 
for  determining  whether  private  school 
children  are  receiving  Chapter  1  services 
on  an  equitable  basis. 

Response.  No  change  has  been  made. 
Equitable  participation  is  measured 
against  the  services  provided  to  children 
attending  public  schools.  Because  of  the 
wide  variety  in  types  of  services 
provided  by  different  LEAs,  the 
Secretary  has  determined  that  a  single 
set  of  standards  for  determining 
equitable  participation  would  not  be 
practical 

Comment.  One  commenter 
recommended  that  language  be  added  to 
this  section  limiting  the  amount  of 
Chapter  1  funds  an  LEA  must  e.xpend  to 
provide  services  for  private  school 
children. 

Response.  No  change  has  been  made. 
The  statute  requires  expenditures  for 
private  school  children  to  be  equal, 
taking  into  account  the  number  and 
needs  of  such  children,  to  expenditures 
for  pubhc  school  children. 

§  200. 72    Funds  not  to  benefit  a  private 
school. 

Comment.  One  commenter 
recommended  revising  paragraphs  (a) 
and  (b)  to  clarify  that  the  private  school 
children  who  may  receive  services  must 
be  educationally  deprived 

Response.  No  change  has  been  made. 
Section  200.70  of  the  regulations 
specifically  limits  services  to 
"educationally  deprived  children 
residing  in  project  areas." 

Comment.  One  commenter  questioned 
how  an  LEA  can  ensure  that  Chapter  1 
funds  are  used  to  provide  services  to 
private  school  children  that  supplement 
the  level  of  services  the  children  would 
otherwise  receive  without  becoming 
unduly  entangled  with  the  private 
schools. 

Response.  No  change  has  been  made. 
An  LEA  must  design  its  Chapter  1 
project  so  that  the  services  provided  to 
private  school  children  are  limited  to 
those  which  meet  the  special 
educational  needs  of  eligible  private 
school  children;  the  services  must  not 
benefit  the  private  schoul,  Chapter  1 
participants  attending  private  schools 
should  be  selected  on  a  basis  identical 
or  comparable  to  that  used  to  select 
children  attending  public  schools.  As 
long  as  these  conditions  are  met,  the 


LEA's  Chapter  1  services  comply  with 
§  200.72. 

Comment.  One  commenter  questioned 
whether  an  LEA  could  allow  Chapter  1 
personnel  to  perform  non-instructional 
duties  in  private  schools. 

Response.  No  change  has  been  made. 
Section  200.72(b)  prohibits  the  use  of 
Chapter  1  funds  to  meet  the  needs  of  a 
private  school  or  the  general  needs  of 
children  in  a  private  school. 
Performance  of  non-instructional  duties, 
the  benefits  of  which  are  not  limited  to 
Chapter  1  participants,  are  prohibited  by 
this  language. 

(i  200. 73     Use  of  public  school 
employees. 

Comment.  One  commenter 
recommended  adding  language  to  this 
section  explaining  under  what 
circumstances  private  school  pcisimnel 
may  be  employed  part-time  by  \n  I. FA 
to  provide  Chapter  1  services. 

Response.  No  change  has  been  made. 
Such  an  arrangement  would  be 
allowable  as  long  as  the  SEA  is  satisfied 
that  the  LEA  is  able  to  supervise 
effectively  the  employee  and  to 
maintain  administrative  direction  and 
control  of  that  portion  of  its  project. 

§  200. 74     Equipment  and  supplies. 

Comment.  One  commenter  questioned 
the  authority  for  this  section, 
particularly  paragraphs  (b)  through  (c). 

Response.  No.change  has  been  made. 
The  Secretary  believes  that  the 
provisions  in  §  200.74  are  reasonable 
and  necessary  to  ensure  that  LEAs 
maintain  adequate  administrative 
control  over  Chapter  1  funds  and 
property  as  required  by  Section  436(b)(2) 
of  GEPA.  In  addition,  the  provisions  in 
§  200.74  are  necessary  to  carry  out  the 
general  purpose  of  Section  557  of 
Chapter  1  to  provide  equitable  services 
to  private  school  children  but  not  to 
provide  funds  or  services  to  private 
schools. 

Comment.  One  commenter 
recommended  that  language  be  added  to 
this  section  to  provide  guidelines 
concerning  the  use  of  equipment  and 
supplies  in  private  schools. 

Response.  No  change  has  been  made. 
The  Secretary  believes  that  LEAs  and 
SEAs  are  able  to  comply  with  the 
requirement  without  additional  Federal 
regulation. 

ii  200. 75    Construction. 

Comment.  One  commenter  questioned 
the  statutory  authority  for  prohibiting 
the  use  of  Chapter  1  funds  for  the 
construction  of  private  school  facilities. 

Response.  No  change  has  been  made. 
Section  436(b)(2)  of  GEPA  requires  LEAs 
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to  maintain  administrative  control  over 
Chapter  1  funds  and  title  to  property 
acquired  with  Chapter  1  funds.  It  would 
not  be  possible  to  comply  with  that 
requirement  if  Chapter  1  funds  were 
used  to  construct  private  school 
facilities. 

Subpart  F — Due  Process  Procedures 

^  200.80    Bypass— General. 

Comment.  One  commenter  questioned 
why  paragraph  (a)(2)  of  this  section  uses 
the  phrase  "failed  to  provide  services" 
when  the  statute  uses  the  term  "failed  to 
provide  for  participation  ' 

Response.  .No  change  has  been  made. 
The  statutory  language  has  been 
incorporated  into  the  regulations. 

Comment.  One  commenter  questioned 
why  the  regulations  do  not  contain 
criteria  for  determining  whetlier  an  LE.A 
has  substantially  failed  to  provide  for 
the  participation  of  educationally 
deprived  children  attending  private 
schools. 

Response.  No  change  has  been  made. 
That  determination  would  be  based  on  a 
close  examination  of  the  particular 
circumstances  in  an  LEA.  Because  the 
nature  of  these  circumstances  could 
vary  greatly  among  LEAs,  the  Sec;retary 
does  not  believe  that  meaningful  criteria 
could  be  develiDped  to  apply  to  all 
possible  circumstances  Note  that 
§  200,81  does  require  the  Secretary  fo 
detail  the  reasons  for  an  inlende(i 
bypass  in  a  written  notice  to  the  I.EA 
before  taking  any  final  action  to 
implement  a  bypass. 

Comment.  One  commenter,  noting  that 
Section  5.57(b)(3)(B)  of  Chapter  1 
authorized  the  Secretary  to  withhold 
funds  pending  final  resolution  of  an 
investigation  that  could  result  in  a 
bypass,  recommended  that  strict  time 
limits  be  placed  on  all  steps  in  the 
bypass  procedure.  This  would  protect  an 
LEA  that  was  ultimately  not  bypassed 
from  having  funds  withheld  for  a  lengthy 
period  of  time. 

Response.  No  change  has  been  made. 
The  Secretary  will  process  all  bypass 
proceedings  as  expeditiously  as 
possible.  It  is  expected  that  the 
Secretary  will  only  very  infrequently,  if 
ever,  exercise  his  withholding  authority 
pending  final  action  on  a  b>pass. 

Comment.  One  commenter 
recommended  that  language  be  added  to 
the  regulations  limiting  the  amount  of 
Chapter  1  funds  that  an  LEA  would  have 
to  contribute  to  pay  for  a  bypass.  Fhe 
commenter  felt  thai  this  amount  should 
not  exceed  the  amount,  on  a  per  pupil 
basis,  expended  on  Chapter  1 
participants  from  public  schools. 

Response.  No  change  has  been  made. 
The  statute  requires  that  the  actual  cost 


of  a  bypass  action  be  paid  for  with 
Chapter  1  funds  from  the  allocations  of 
the  affected  State  or  LEA. 

Comment.  One  commenter  questioned 
why  paragraph  (b)  did  not  include  a 
reference  to  the  statutory  requirement 
that  the  Secretary  consult  with 
appropriate  public  and  private  school 
officials  in  arranging  for  Chapter  1 
services  under  a  bypass. 

Response.  A  change  has  been  made. 
That  requirement  has  been  added  to 
§  200.80[b}. 

,^'  200.81    Notice  hy  the  Secretary. 

Comment.  One  commenter  felt  that 
the  language  in  the  regulations  did  not 
accurately  ri^fiect  the  statutoiy  language 
which  states  ihat  the  Secretary  will  take 
no  final  action  on  a  bypass  until  the 
affected  SEA  and  LE.A  have  had  45  days 
from  when  they  received  written  notice 
from  the  Secretary  to  submit  written 
objections  to  the  Secretary's  written 
notice. 

Response.  A  change  has  been  made. 
Section  200.81(a)(3)  has  been  modified 
to  indicate  that  an  LEA  and  an  SEA 
have  at  least  45  days  from  receipt  of  the 
written  notice  to  respond  to  the 
Secretary's  intended  bypass. 

§  200. 82    B\  pass  procedures. 

Comment.  Several  commenters 
recommended  that  language  be  added  to 
the  regulations  stating  that  the  burden  of 
proof  in  any  bypass  or  other  due  process 
procedure  would  be  on  the  Secretary 
rather  than  the  affected  SEA  or  LEA. 

Response.  No  change  has  been  made. 
Section  557(b)i4)(A)  of  Chapter  1 
indicates  that  the  Secretary  shall  not 
take  final  action  on  a  bypass  without 
affording  the  LEA  or  SEA  an  opportunity 
to  show  cause  why  that  action  should 
not  be  taken.  At  this  stage,  the  burden  of 
proof,  therefore,  would  be  on  the  LEA  or 
SEA  to  show  cause.  The  Secretary 
would  not  propose  to  take  action  to 
implement  a  bypass  at  all,  however. 
unlf'ss  he  was  presented  with 
substantial  evidi-nce  that  such  action 
was  warranted. 

§  200.83    Appointment  and  functions  of 
a  hearing  officer. 

Comment.  One  commenter  questioned 
H  hat  the  statutory  authority  was  for 
§  §  200.83-200.65. 

Response.  No  change  has  been  made. 
The  Secretary  believes  that  the 
provisions  contained  in  these  sections 
are  reasonably  necessary  both  to  ensure 
compliance  with  Section  557(b)  of 
Chapter  1  and  to  protect  the  due  process 
rights  of  SP^As  and  LEAs. 

Comment.  One  commenter 
recommended  revising  this  section  to 
provide  that  the  hearing  officer  has  the 


authority  to  conduct  and  require 
discovery. 

Response.  No  change  has  been  made. 
The  bypass  provisions  contained  in 
Section  557(b)  of  Chapter  1  were 
originally  enacted  as  part  of  the 
Education  Amendments  of  1978.  As  the 
House  Report  accompanying  these 
amendments  indicated,  it  was  the  intent 
of  Congress  that  the  bypass  authority  be 
exercised  "in  a  manner  which  will 
assure  a  prompt  resolution  of  complaints 
from  representatives  of  nonpublic 
school  children  *   *  *."  Accordingly,  the 
Commissioner  was  directed  "to  adopt 
and  publicize  systematic  procedures  for 
the  prompt  processing  of  complaints." 
H.R.  Rep.  No.  1137.  95th  Cong  .  2d  Sess. 
33  (1978).  In  keeping  with  this 
congressional  mandate  to  devise  prompt 
and  expedited  bypass  procedures,  the 
Secretary  has  decided  that  to  permit  the 
hearing  examiner  to  conduct  discovery 
would  result  in  time-consuming  delays 
in  the  proceedings. 

§200.90    General. 

Comment.  A  number  of  commenters 
recommended  that  sections  be  added  fo 
the  regulations  containing  complaint 
resolution  procedures  and  due  process 
procedures  for  situations  other  than 
bypass,  withholding,  and  final  audit 
determinations.  The  commenters  felt 
that  procedures  should  be  set  out  so  that 
if  parents  and  the  general  public  raise 
questions  about  Chapter  1  projects,  they 
can  be  assured  that  their  concerns  will 
be  taken  up.  Several  commenters 
recommended  that  LEAs  be  covered 
under  these  sections  and  that  they  also 
be  given  appeal  rights,  to  the 
Department,  of  SEA  determinations 
regarding  application  disapproval  and 
State  audits. 

Response.  A  change  has  been  made 
The  statute  does  not  authorize  the' 
Secretary  to  prescribe  complaint 
resolution  procedures  for  SEAs  and 
LEAs.  That  such  statutory  authority 
existed  under  Title  I  and  was  not 
included  in  Chapter  1  further  supports 
the  decision  not  to  prescribe  procedures 
here.  The  Secretary  does  not  believe 
that  requiring  SEAs  to  defend  their 
application  approval  and  audit 
determinations  to  the  Department  is  in 
keeping  with  the  general  intent  of 
reducing  the  Federal  role  in  the  Chapter 
1  program.  Finally,  LEAs  are  not 
covered  by  these  sections  because 
withholding  and  final  audit 
determinations  are  made  with  respect  to 
SEAs,  not  LEAs.  Several  sections, 
however,  have  been  changed  or  added 
to  provide  due  process  procedures  for 
cease  and  desist  complaints.  See.  e.g.. 
§§  200.90  (general).  200.91  (jurisdiction). 
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200.92  (definitions).  200.93  (eligibility  for 
review).  200.94  (written  notice),  200.104 
(cease  and  desist  hearing).  200.105 
(cease  and  desist  written  report  and 
order),  and  200.106  (enforcement  of  a 
cease  and  desist  order).  Aa  noted  in 
§  200.94.  cease  and  desist  complaints) 
unlike  final  audit  determinations  and 
withholdings,  which  are  issued  by  the 
Assistant  Secretary  for  Elementary  and 
Secondary  Educatjon — will  only  be 
issued  by  the  Secretary.  Before  the 
Secretary  issues  a  complaint,  he  will 
make  every  reasonable  effort  to  discuss 
the  circumstances  giving  rise  to  the 
complaint  with  the  SEA  and  afford  the 
SEA  an  opportunity  to  explain  its 
position. 

Comment  One  commenter 
recommended  that  all  references  in 
§§  200.90-200.106  to  final  audit 
determinations  be  deleted.  The 
commenter  did  not  believe  that  the 
Secretary  has  the  authonty  to  make 
audit  findings  under  Chapter  1. 

Response.  N'o  change  has  been  made 
Section  452  of  GEPA  specifically 
authorizes  the  Secretary  to  make  final 
audit  determinations  and  to  afford 
review  of  these  determinations  by  the 
Education  Appeal  Board.  In  addition. 
Section  202  of  the  Intergovernmental 
Cooperation  Act  of  1968,  Section  5o5(d) 
of  Chapter  1,  and  Section  4{a)(l]  of  the 
Inspector  General  Act  of  1978  authorize 
the  Department  to  perform  audits  of 
Chapter  1  programs. 

Comment.  One  commenter 
recommended  deletion  of  all  provisions 
relatmg  to  the  involvement  of  the 
Education  Appeal  Board  w^ith  Chapter  1. 

Response.  No  change  has  been  made. 
The  Secretary  has  determined  that 
Sections  451-452  and  454-456  of  GEPA 
are  applicable  to  Chapter  1.  .A.3  a  result, 
the  Secretary  believes  that  the 
provisions  contained  in  §§  2iX).90- 
200.106  are  appropriate  means  of 
implementing  these  statutory 
requirements  and  protecting  SE.-\s'  due 
process  rights.  The  Secretary  shares  the 
concern  of  commenters  that  lengthy  and 
time-consuming  proceedings,  with 
attendant  burden,  be  avoidpd, 
particularly  under  the  ECIA.  On  the 
other  hand,  the  Secretary  does  not 
believe  that  administrative  efficiency 
would  be  served  by  establishing  a 
parallel  and  duplicatory  appeal 
mechanism  for  appeals  under  the  ECI.\ 
Instead  the  Secretary  has  decided  to  use 
the  EAB  mechanism,  with  which 
considerable  experience  has  been 
^ined  since  1974,  while  streamlining  its 


procedures  and  applying  new 
techniques  to  ensure  more  expeditious 

proceedings. 

Comment.  One  commenter 
rccommneded  that  specific  timeframes 
lie  attached  to  all  steps  in  the 
procedures  in  §§  200.90-200.106. 

Response.  No  change  has  been  made. 
Specific  time  limits  for  many  steps  are 
already  mcluded  in  the  regulations.  Due 
to  signficant  variations  in  scope  and 
complexity  of  issues  raised  in  these 
proceedmgs.  further  specific  timeframes 
would  not  allow  the  flexibihty 
ne(  essary  for  orderly  conclusion  of  the 
pri'/cedures. 

Cnmmrrl.  One  commenter  questioned 
whether  the  Secretary  could  enter  into  a 
compliance  agreement  with  an  SEA 
under  the  procedures  contained  in 
n  200  90-200  106. 

Response.  No  change  has  been  made 
The  Chapter  1  statute  does  not  afford 
the  Secretary  the  authority  to  enter  into 
compliance  agreements. 

§  200.92    Definitions. 

Comment.  One  commenter  questioned 
whether  the  definition  of  the  term 
"recipient"  as  "the  named  party  or 
entity  that  initially  received  Federal 
funds  under  Chapter  1"  meant  that  only 
an  SEA  wds  a  recipient  and  LEAs  were 
not  therefore  respnnsfble  for  complying 
with  civil  nghts  requirements  that  apply 
to  recipients  of  Federal  funds. 

Response  No  change  has  been  made. 
The  definitions  in  §  200.92  apply  only  for 
purposes  of  the  due  process  provisions 
in  §§  200.90-200.106  For  thosL  purposes, 
only  an  SEA  is  considered  a  recipient. 
However,  both  SEAs.  [.E,'\s.  and  State 
applicant  agencies  are  considered 
recipients  of  Federal  funds  under 
Federal  civil  nghts  statutes  and 
regulations. 

§  200. 99    In  lerven  tion. 

Comment.  One  commenter 
recorameded  that  this  section  be  revised 
to  specify  whether  a  panel  will 
temporarily  postpone  Us  proceedings 
upon  receiving  an  application  for 
intervention. 

Response.  No  change  has  been  made. 
An  application  for  intervention  received 
after  a  panel  has  begun  its  proceedings 
would  be  processed  as  expeditiously  as 
possible  and.  if  accepted,  considered  in 
the  final  decision, 

§  200. 103     The  Secretary 's  decision. 

Comment.  One  commenter 
recommended  that  language  be  added  to 


the  regulations  stating  that  the 
Secretary's  decision  is  subject  to  judicial 
review  under  Section  593  of  Chapter  3. 
Response.  No  change  has  been  made. 
Because  judicial  review  is  a  procedure 
that  is  not  under  the  administration  of 
the  Department,  the  Secretary  has 
decided  not  to  include  it  in  the 
regulations. 

Applicability  of  Other  Statutes:  General 
Education  Provisions  Act 

Comment.  The  preamble,  to  the 
Chapter  1  NPRM  indicates  that  if  had 
been  determined  that  the  General 
Education  Provisions  Act  (GEPA).  20 
U.S.C.  1221-12346,  is  not  applicable  to 
Chapter  1  except  for  those  sections  of 
GEPA  specifically  made  applicable  by 
Section  596  of  the  ECIA.  A  considerable 
number  of  commenters  objected  to  this 
interpretation,  contending  that  GEP,^ 
was  generally  applicable  to  Chapter  1, 
and  urged  the  Secretary  to  revise  his 
interpretation. 

Response.  A  change  has  been  made. 
Both  the  NPRM  and  the  preamble  to  the 
final  Chapter  1  regulations  published  on 
July  29, 1982  indicated  that,  except  for 
the  sections  of  GEPA  that  were 
specifically  made  applicable  by  Section 
596  of  the  ECIA,  the  provisions  of  GEPA 
did  not  apply  to  Chapter  1.  This 
determination  was  made  because 
Section  596  of  the  ECIA  is  ambiguous  on 
the  issue  of  GEPA  applicability  and 
because  of  the  concern  that  Chapter  1 
be  kept  as  free  as  possible  from  the 
imposition  of  detailed  and  sometimes 
conflicting  requirements  in  GEPA  that 
would  decrease  the  flexibility  and 
increase  the  burden  of  SEAs  and  LFJKs 
in  carrying  out  their  Chapter  1 
responsibilities. 

In  ligRt  of  comments  subsequently 
received,  the  Secretary  has  now 
reconsidered  this  determination.  In 
reconsidering  this  matter,  the  Secretary 
has  been  concerned  that  continuing 
controversy  over  the  issue  of  GEP.^ 
applicability  to  Chapter  1  would  impair 
the  smooth  and  efficient  implementation 
of  the  program.  Therefore,  subject  to  the 
exceptions  described  in  the  preamble  to 
these  regulations,  the  Secretary  adopts 
the  interpretation  that  GEPA  is 
applicable  to  Chapter  1.  The  Department 
will  carry  out  its  administrative  ro'e 
under  Chapter  1  in  light  of  that 
determination. 

KH  Dor.  K-jroeFiIrd  1 1-lft-fl.'.  fr4,S  Hm| 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 


34  CFR  Part  298 


I 


Chapter  2  of  the  Education 
Consolidation  and  Improvement  Act  of 
1981 

agency:  Education  Department. 
action:  Final  regulations. 


SUMMARY:  The  Secretary  issues  final 

regulations  for  activities  authorized 
under  Subchapters  A,  B.  and  C  of 
Chapter  2  of  the  Education 
Consolidation  and  Improvement  Act  of 
1981  (ECIA).  These  regijlations  allow 
State  and  local  educational  agencies 
maximum  P.exibility  to  administer  funds 
and  design  programs  under  these 
subchapters  of  Chapter  2.  These 
regulations  replace  the  final  regulations 
published  on  July  29.  1982. 
EFFECTIVE  DATE:  Unless  Congress  takes 
certain  adjournments,  these  regulations 
will  take  effect  45  days  after  they  are 
publi.shed  in  the  Federal  Register.  If  you 
want  to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Allen  King.  Deputy  Directnr 
Division  of  Educational  Support 
Services.  Office  of  Elementary  and 
Secondary  Education.  400  Maryland 
Avenue.  S.VV.  (Room  1725  Donohoe 
Building).  Washington.  DC.  20202. 
Telephone:  (202)  245-8223. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose  of  Chapter  2  Consolidation 

Chapter  2  of  the  ECIA  C'Chaptpr  2") 
was  enacted  as  part  of  Siibtitle  D  of 
Title  V  of  the  Omnibus  Budge' 
Reconciliation  Act  of  1^81  (P^jb.  L  97- 
351.  Chapter  2  consolidates  28  education 
grant  programs  funded  in  fiscal  year 
1981  into  a  single  authorization  of  grants 
to  States.  As  stated  in  Section  561(a)  of 
the  ECIA  'he  programs  consolidated 
are: 

ID  titles  II.  111.  IV.  V.  VI,  VIII.  and  iX 
(except  part  C)  of  the  Elementary  and 
Seconddn,"  Edii':ation  .Act  of  1965; 

(2)  the  .Mcohol  dnd  Drug  Abuse  Education 
Act: 

(3)  part  A  and  section  532  of  title  V  of  the 
Higher  Education  .Act  of  1965: 

14)  the  Follow  Through  Act  (on  a  phased 
basis]; 

(5)  section  3!  I'll]  of  the  National  Science 
Foundation  .Act  of  1950  relating  to  precoilege 
science  teacher  training:  and 

(6)  t.he  Career  Education  Incentive  Act. 

Section  561(b)  of  Chapter  2  declares 
the  legislative  purpose  of  Chapter  2  to 
be  the  transfer  of  authority  and 


responsibility  to  State  and  local 
educational  agencies.  It  states; 

The  basic  responsibility  for  the 
administration  of  funds  made  available  under 
this  chapter  is  in  the  State  educational 
agencies,  but  it  is  the  intent  of  Congress  that 
this  responsibility  be  carried  out  with  a 
minimum  of  paperwork  and  that  the 
responsibility  for  the  design  and 
implementation  of  programs  assisted  under 
the  chapter  shall  be  mainly  that  of  local 
educational  agencies,  school  superintendents 
and  principals,  and  classroom  teachers  and 
supporting  persormel  because  they  have  the 
most  direct  contact  with  students  and  are 
most  directly  responsible  to  parents. 

The  final  regulations  are  designed  to 
implement  these  purposes. 

B  Authority  to  Issue  Chapter  2 
Regulations 

Chapter  2  does  not  require  the 
Secretary  to  publish  regulations  to 
implement  any  of  its  provisions.  In  fact, 
Section  591(a)  of  the  ECIA  substantially 
limits  the  authority  of  the  Secretary  to 
issue  regulations  under  Chapter  2.  The 
Secretary  is  authorized  to  issue 
regulations  only  if  they — 

(1)  Relate  to  the  discharge  of  duties 
specifically  assigned  to  the  Secretary; 

(2)  Relate  to  proper  fiscal  accounting 
and  payment  methods:  or 

(3)  Are  deemed  necessary  "to 
reasonably  insure  that  there  is 
compliance  with  the  specific 
requirements  and  assurances"  in 
Chapter  2. 

In  accordance  with  these  provisions, 
the  Secretary  concludes  that  regulations 
for  the  Chapter  2  program  are  needed 
only  to  cover  the  following  subjects: 
— How  a  State  or  local  educational 

agency  obtains  funds  under  Chapter  2 

(Subpart  A): 
— Fiscal  requirements  that  a  State  or 

local  educational  agency  must  meet 

(Subpart  B); 
— How  children  enrolled  in  private 

schools  participate  in  Chap'er  2 

programs  (Subpart  C}:  and 
— Due  process  procedures  (Subp^irt  D). 

On  July  29,  1982,  the  Secretary  issued 
final  regulations  governing  the  activities 
authorized  under  Subchapters  A,  B,  and 
C  of  Chapter  2  (47  FR  32884).  The  final 
regulations  in  this  document  revise  34 
CFR  Part  298  published  un  July  29  to 
read  as  set  forth  below  The  revised 
regulations  reflect  the  Secretary's 
decision  that  the  General  Education 
Provisions  Act  (GEPA)  generally  applies 
to  Chapter  2.  This  decision  is  discussed 
below  in  the  "Application  of  other 
statutes  and  regulations"  section. 

The  following  paragraphs  provide  a 
summary  description  of  the  Chapter  2 
statute  and  final  regulations. 


C.  Summary  of  Program:  Distribution  of 
Funds  to  SEAs  and  LEAs 

Before  a  State  may  receive  Chapter  2 
funds,  the  State  must  meet  two 
requirements.  First,  it  must  establish  a 
State  Advisory  Committee  that  meets 
the  requirements  for  representation  in 
Section  564(a)(2)  of  Chapter  2.  Section 
564(a)(2)  describes  the  composition  and 
functions  of  the  committee.  The  final 
regulations  add  no  requirements  to  this 
statutory  process.  However,  they  do 
describe  circumstances  under  which  a 
State  may  use  an  existing  organization 
to  serve  as  the  advisory  committee. 

Previously,  the  Secretary  encouraged 
Governors  to  appoint  their  State 
Advisory  Committees  as  early  as 
possible.  He  indicated  that  any  pre- 
grant  costs  incurred  for  expenses  of 
State  Advisory  Committees  prior  to  fvilv 
1, 1982  could  be  paid  from  available 
resources  and  those  accounts 
reimbursed  after  July  1  from  a  State  s 
Chapter  2  funds.  In  addition,  those  costs 
could  be  paid  from  funds  appropriated 
in  fiscal  year  1981  to  implement  Title  V- 
B  of  the  Elementary  and  Secondary 
Education  Act  of  1965. 

Second,  the  State  must  submit  an 
application  to  the  Secretary.  The 
application  must  designate  the  State 
educational  agency  (SEA)  as  the  State 
agency  responsible  for  the 
administration  and  supervision  of 
programs  assisted  under  Chapter  2,  set 
forth  the  p'anned  allocation  of  funds  in 
accordance  with  Section  564(a)(3),  and 
meet  other  minimum  statutory 
requirements  contained  in  Section 
564(a)(4)-(7).  The  Secretary  requires  no 
particular  form  of  application. 

After  the  Secretary  checks  to  ensure 
that  the  application  meets  the  statutory 
requirements,  the  Secretary  provides  a 
grant  award  to  the  State  for  an  amount 
computed  on  the  basis  of  the  school-age 
population  in  the  State  compared  to  the 
schoul-age  population  of  all  States  in 
accordance  with  Section  563  of  Chapter 
2. 

Under  Section  ,565.  the  SEA  must 
distribute  at  least  80  percent  of  the 
funds  it  receives  to  the  local  educational 
agencies  (LEAs)  in  the  State  in 
proportion  to  the  relative  enrollments  in 
public  and  private  schools  in  those 
agencies,  "adjusted,  in  accordance  with 
criteria  approved  by  the  Secretary,  to 
provide  higher  per  pupil  allocations  to 
local  eduidtional  agencies  which  have 
the  greatest  numbers  or  percentages  of 
children  whose  education  imposes  a 
higher  than  average  cost  per  child.  .  .". 
Section  565(a)  lists  several  examples  of 
"high-cost"  children  but  the  examples 
are  not  exclusive.  The  Secretary  issues 
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no  regulatory  requirements  or  standards 
for  evaluating  State  criteria  under 
Section  563.  In  carrying  out  this  function, 
the  Secretary  approves  criteria  that  are 
reasonably  calculated  to  produce  an 
equitable  distribution  of  funds  with 
reference  to  the  factors  listed  in  Section 
565(a). 

To  receive  its  allocation  from  the 
SEA.  an  LEA  must  have  on  file  with  the 
SEA  an  application  which  "sets  forth  the 
planned  allocation  of  funds  .  .  ."in 
accordance  with  Section  56f)(a){l)  and 
meets  other  minimum  statutory 
requirements  stated  in  Section  3bQ.  An 
SEA  or  LEA  may  use  Chapter  2  funds  for 
the  purposes  described  in  Subchapters 
A  through  C  of  Chapter  2.  These  three 
Subchapters  are  titled — 

Subchapter  A — Basic  Skills 
Development; 

Subchapter  B — Educatiunal 
improvement  and  Support  Services:  and 

Subchapter  C — Special  Prnjpcls. 
Chapter  2  contains  no  set-asides  or 
other  requirements  that  an  SEA  or  LEA 
allocate  a  particular  portion  of  its  funds 
to  any  of  the  purposes  stated  in 
Subchapters  A  through  C.  An  SEA  or 
LEA  is  free  to  distribute  its  funds  among 
the  range  of  purposes  stated  m  these 
subchapters  as  it  sees  fit. 

In  general,  the  SEA  is  responsible  for 
the  administration  and  supervision  of 
programs  assisted  with  Chapter  2  funds. 
However,  under  Section  566(c),  each 
LEA  has  "complete  discretion,  subject 
only  to  the  provisions  of  [Chapter  2].  in 
determining  how  funds  the  agency 
receives  .  .  .  shall  be  divided  a.mong  the 
purposes  of  (Chapter  2j  in  accordance 
with  the  application  submitted  under 
[Section  566(a)]." 

D.  Fiscal  Requirements 

Section  585  of  Chapter  2  contains 
provisions  regarding  maintenance  of 
effort  and  use  of  Federal  funds  to 
supplement  and  not  supplant  State  and 
local  funds.  Under  Section  585(a)(1),  the 
combined  fiscal  effort  per  student  or  the 
aggregate  expenditures  within  the  State 
with  respect  to  the  provision  of  free 
public  education  for  the  preceding  fiscal 
year  may  not  be  less  than  90  percent  of 
the  combined  fiscal  effort  per  student  or 
aggregate  expenditures  for  the  second 
preceding  fiscal  year.  Section  5a5(a)(2) 
calls  for  proportional  reduction  of  a 
State's  Chapter  2  allocation  if  a  State 
f.iils  to  meet  this  requirement.  Section 
.585(a)(3)  allows  the  Secretary  to  waive 
the  requirement,  for  one  year,  if  the 
waiver  is  equitable  due  to  exceptional 
or  uncontrollable  circumstances,  The 
Conference  Report,  however,  indicates 
that  the  Secretary  may  not  consider  tax 
initiatives  or  referenda  to  be  exceptional 
or  uncontrollable  circumstances.  127 


Cong.  Rec.  H5645  (daily  ed.  1981). 
Section  585(b)  states  the  supplement,  no! 
supplant  principle  that  applies  to 
Chapter  2. 

Section  596(b)  of  the  ECI..\  specifically 
m«de  Section  412(b)  of  GEPA  applicable 
to  Chapter  2.  Section  412(b)  allows  SF^^s 
and  LEAs  to  "carry  over"  Chapter  2 
funds — that  is.  to  use  them  either  in  the 
fiscal  year  for  which  the  funds  were 
appropriated  or  in  the  succeedmg  fiscal 
year. 

Because  representatives  of  SEAs  and 
LEAs,  in  m.eetir.gs  with  staff  members  of 
the  Department,  have  been  particularly 
concerned  regarding  the  need  for 
guidance  on  these  provisions  and 
because  Section  585(c)  of  Chapter  2 
specifically  invites  the  issuance  of 
regulations,  the  Secretary  issues 
minimal  regulations  on  a  nu.mber  of  key 
points  on  these  subjects.  These 
regulations  are  designed  to  afford 
greater  flexibility  and  maximum 
discretion  to  SF^As  and  IJiAs  in  meeting 
the  fiscal  requiremf?nts  described  above^.- 
The  pertinent  regulations  are  contained 
in  Subpart  B.  '^  i 

E.  Participation  of  Children  Enrolled  mr 
Private  Schools 


Chapter  2  makes  extensive  provisic 
for  the  equitable  participation  of 
children  enrolled  in  private  schools. 
Stations  586  (d)  and  |e)  provide  that  the 
Secretary  may  arrange  for  services  to 
private  school  children  if  an  SEA  or  LEA 
is  prohibited  by  law  or  "has 
substantially  failed  or  is  unwilling"  to 
provide  services  on  an  equitable  basis 
for  them. 

Because  Chapter  2  assigns  to  the 
Secretary  a  special  duty  regarding  the 
equitable  provision  of  Chapter  2 
services  to  children  enrolled  in  private 
schools,  the  Secretan,'  gives  guidance  in 
these  final  regulations  rt-t^arding  a 
limited  number  of  questions  which  have 
been  frequently  raised  and  which 
knowledgeable  persons,  including 
representatives  of  private  school 
children,  believe  require  clarification. 
This  clarification  is  needed  to  ensure 
full  compliance  with  the  specific 
provisions  which  Congress  has  enacted 
to  protect  the  rights  of  private  school 
children  to  share  in  Chapter  2  services. 

Among  the  matters  clarified  in 
Subpart  C  of  these  final  regulations  are: 
responsibility  of  SE.^s  and  LF-As  to 
provide  services:  consultation  with 
private  school  officials;  determination  of 
needs,  nu.mber  of  children,  and  tj'pes  of 
services;  factors  used  in  determining 
equitable  participation;  use  of  public 
school  employees  on  other  than  public 
school  premises;  and  public  supervision 
und  control  of  funds  and  equipment. 


F  Due  Process  Procedures 

As  indicated  above,  the  Secretary 
issues  final  regulations  to  afford  due 
process  protections  to  SEAs  and  IJlAs 
in  the  event  that  disputes  arise  in  the 
following  areas: 

— By-pass  determinations  under  Section 

568(dHh) 
— Final  audit  determinations  under 

Section  452  of  GEPA. 
— Determinations  to  withhold  funds 

under  Section  592. 
— Cease  and  desist  complaints  under 

Section  454  of  GEPA. 

By-pass  procedures  contained  in  the 
final  regulations  are  designed  to  provide 
a  brief  procedural  guide  to  enable  an 
affected  SEA  or  LEA  to  challenge  a  by- 
pass determination  by  the  Secretary. 

Procedures  regarding  adverse  audit 
determinations  and  cease  and  desist 
complaints  are  modeled  on  current 
regulations  providing  SEAs  with  highly- 
developed  appeal  rights  before  the 
Education  Appeal  Board.  However,  the 
final  regulations  shorten  and  simplify 
these  procedures  and  specifically  tailor 
them  for  the  Chapter  2  program. 

The  final  regulations  provide  for 
withholding  proceedings  under  Section 
592  before  the  Education  Appeal  Board 
but  require,  in  keeping  with  the  mandate 
of  Section  592.  that  these  proceedings  be 
conducted  in  accordance  with  the 
provisions  of  the  Administrative 
Procedure  Art 

G.  Additional  Guidance 

The  Secretary  has  recognized  a  need 
and  a  responsibility  to  provide  further 
noru-egulatory  guidance  with  respect  to 
various  questions  that  have  been 
frequently  raised  by  representatives  of 
SEAs  and  LEAs.  The  Secretary, 
therefore,  is  preparing,  and  plans  to 
distribute  widely,  a  final  document 
designed  to  provide  further 
nonregulatory  guidance  with  respect  to 
the  provisions  in  Chapter  2.  This 
material  will  provide  information  to 
enable  SEAs  and  LEAs  to  meet  the 
requirements  of  the  statute. 

The  guidance  in  the  document  will  be 
binding  on  all  officials  of  the 
Department.  It  will  not.  however,  be 
binding  on  SEAs  and  LEAs.  It  will 
clearly  indicate  that  State  and  local 
officials  are  free  to  develop — indeed  are 
encouraged  to  develop — alternative 
approaches  that  are  consistent  with  the 
statute  and  regulations  but  may  be  more 
in  keeping  with  their  particular  needs 
and  circumstances. 


VOL 


52370         Federal  Register  /  Vol.  47.  N'o    224   /  Friday,  November  19,  1982  /  Rules  and  Regulations 


H.  Application  of  Other  Statutes  and 
Regulations 

(1)  As  the  Secretary  interprets  o'her 
applicable  statutes,  recipients  of  grant 
funds  under  Chapter  2  are  recipisnts  of 
Federal  financial  assistance  under  the 
civil  rights  laws.  Therefore,  those 
statutes,  as  well  as  regulations 
implementing  those  statutes,  apply  to 
Chapter  2  programs.  The  civil  rights 
regulations  are  found  in  34  CFR  Parts 
100.  104,  and  106.  .Although  regulations 
implementing  the  Age  Discrimination 
Act  of  1975  have  not  yet  been  published, 
recipients  of  Chapter  2  funds  must 
comply  with  the  provisions  of  that  Act. 

(2)  The  preamble  of  the  regulations 
published  on  July  29, 1982  indicated  that. 
except  for  the  sections  of  GEPA  that 
were  specifically  made  applicable  by 
Section  W6  of  the  ECI.A.  the  provisions 
of  GEP.\  did  not  apply  to  Chapter  2. 
This  determination  was  made  because 
Section  596  of  the  ECIA  is  ambiguous  on 
the  issue  of  GEPA  applicability  and 
because  of  the  concern  that  Chapter  2 
be  kept  as  free  as  possible  from  the 
imposition  of  detailed  and  sometimes 
conflicting  requirements  in  GEPA  that 
would  decrease  the  flexibility  &nd 
increase  the  burden  on  SEAs  and  LEAs 
in  carrying  out  their  Chapter  2 
responsibilities. 

In  light  of  all  comments  received,  the 
Secretary  has  now  reconsidered  this 
determination  following  publication  of 
the  regulations  on  July  29.  In 
reconsidering  the  matter,  the  Secretary 
has  been  concerned  that  continuing 
controversy  over  the  issue  of  GEP.A 
applicability  to  Chapter  2  would  impair 
t,he  smooth  and  efficient  implementation 
of  the  program.  Therefore,  subject  to  the 
exceptions  stated  below,  the  Secretary 
adopts  the  interpretation  that  GEPA  is 
applicable  to  Chapter  2.  The  Department 
will  carry  out  its  administrative  role 
under  Chapter  2  in  light  of  that 
determination. 

Even  though  GEPA  generally  applies 
to  Chapter  2.  some  specific  provisions  of 
GEPA  are  inapplicable  as  a  matter  of 
law  because  they  are  specifically  made 
inapplicable  by  the  ECIA.  because  they 
are  superseded  by  specific  provisions  of 
the  ECIA,  or  for  other  reasons  explained 
below.  Other  provisions  of  GEPA. 
though  not  inapplicable,  have  been 
superseded  by  the  Department  of 
Education  Organization  Act  or  are 
otherwise  irrelevant  to  the  operation  of 
the  Chapter  2  program.  After  a  careful 
reconsideration  of  the  ECIA  and  its 
legislative  history,  the  Secretary 
interprets  the  following  sections  of 
GEPA  as  inapplicable  to  Chapter  2  as  a 
matter  of  law: 


(a)  Section  408(a)(1)  of  GEPA 
(authorizing  the  Secretary  to  promulgate 
regulations),  20  U.S.C.  1221e-3(a)(l).  is 
superseded  by  Section  591(a)  of  the 
ECIA. 

(b)  Section  425  of  GEPA,  20  U.S  C. 
1232b-2.  provides  complex  procedures 
regarding  certain  actions  by  an  SEA  that 
affect  applicants  or  recipients  under  an 
applicable  program.  Section  425  also 
provides  for  Federal  review  of  an  SEA's 
action  under  that  section.  The  Secretary 
believes  that  this  provision  was  not 
intended  to  apply  to  Chapter  2.  Section 
425  only  applies  to  prourams  in  which 
assistance  is  provided  "in  accordance 
with  a  State  plan  approved  by  the 
Secretary."  Chapter  2  is  not  such  a 
program.  Further.  Section  425  of  GEPA  is 
clearly  at  odds  with  Section  561  of 
Chapter  2  which  provides:  "The  basic 
responsibility  for  administration  of 
funds  made  available  [under  Chapter  2) 
is  in  the  State  educati(5nal  agencies."  It 
is  also  inconsistent  with  the  general 
congressional  objective  to  reduce 
Federal  involvement  in  the 
administration  of  this  program. 

(c)  Section  426(a)  of  GEPA  (relating  to 
technical  assistance  from  the 
Department),  20  U.S,C.  1231c(a).  is 
superseded  by  Section  591(b)  of  the 
ECIA. 

(d)  Section  427  of  GEPA.  20  U.S.C. 
1231d.  directs  the  promulgation  of 
Federal  regulations  or  criteria  relating  to 
parental  participation  where  the 
Secretary  determines  that  such 
participation  at  the  State  or  local  level 
will  increase  the  effectiveness  of  a 
Federal  program.  The  Secretary  believes 
that  Section  427  should  not  be  invoked 
with  respect  to  Chapter  2  even  in  the 
context  of  a  determination  of  general 
GEPA  applicability.  The  matter  of 
parental  involvement  is  covered  in 
Sections  564(a)(2i(C)  and  566(a)!4)  of 
Chapter  2,  and  the  Secretary  regards 
these  sections  as  preemptive  and 
rendering  unnecessary  the  issuance  of 
regulations  or  criteria  und^r  Section  427 
of  GEPA. 

(e)  Section  430  of  GEPA  (regarding 
applications  to  receive  Federal  financial 
assistance).  20  U.S  C.  1231g,  is 
superseded  by  Sections  564  (State 
applications)  and  566  (Local 
,-ipplications)  of  Chapter  2, 

(f)  Section  431A  of  GEPA  (relating  to 
maintenance  of  effort  determinations), 
20  U.S.C.  1232-1.  is  inapplicable  by  its 
terms  and.  in  any  event,  is  superseded 
by  Section  585(a)  of  Chapter  2  relating  to 
the  same  topic. 

(g)  In  accordance  with  Section  596(a) 
of  the  ECIA,  Sections  434  (SEA 
monitoring  and  enforcement),  435  (single 
State  application),  and  436  (single  LEA 


application)  do  not  apply  except  to  the 
extent  that  they  relate  to  fiscal  control 
and  fund  accounting  procedures 
(including  the  title  to  property  acquired 
with  Federal  funds). 

The  provision  in  Section  434  of  GEPA 
which  applies  to  Chapter  2  is  in 
paragraph  (a)(2)  pertaining  to  the 
Secretary's  discretionary  authority  to 
request  a  plan  on  audits.  The  Secretary 
has  decided  not  to  require  such  a  plan 
for  audits  of  the  Chapter  2  program. 
Section  435  of  GEPA  applies  to  Chapter 
2  only  with  respect  to  paragraphs  (b)(2) 
and  (b)(5),  which  pertain  to  two 
assurances  concerning  fiscal  control  and 
fund  accounting  procedures  that  are 
required  to  be  filed  in  a  "single  State 
application,"  Section  436  of  GEPA 
applies  to  Chapter  2  with  regard  to 
similar  assurances  in  paragraphs  (b)(2) 
and  (b)(3)  filed  in  "single  local 
applications,"  If  SEAs  and  LEAs  have 
filed  these  applications,  the  assurances 
do  not  have  to  be  filed  again, 

(h)  Section  437(b)  of  GEPA  (relating  to 
access  to  records),  20  U,S.C,  1232f(b),  is 
superseded  by  Section  1744  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981. 

(i)  Section  453  of  GEPA  (relating  to 
withholding),  20  U.S.C.  1234b.  is 
superseded  by  Section  592  of  the  ECIA 
relating  to  the  same  topic. 

(j)  The  judicial  review  provisions  of 
Section  593  of  the  ECIA  are  controlling 
with  respect  to  judicial  review  of 
withholding  actions  under  Section  592  of 
the  ECIA.  Therefore,  Section  455  of 
GEPA,  20  U.S.C,  1234d,  is  superseded  to 
the  extent  that  it  applies  to  withholding 
actions  under  Chapter  2, 

(3)  Sections  1741  (relating  to  the 
distribution  of  block  grant  funds).  1742 
(relating  to  reports  on  the  proposed  use 
of  funds  and  public  hearings),  and  1743 
(relating  to  transition  provisions)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  do  not  apply  to  Chapter  2.  Sections 
1744  (relating  to  access  to  records  by  the 
Comptroller  General)  and  1745  (relating 
to  State  auditing  requirements)  do  apply, 
and  their  provisions  have  been 
incorporated  in  §§  298.16  and  298.17  of 
this  Part. 

(4)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  do  not  apply  to  programs 
under  Chapter  2,  EDGAR  includes  34 
CFR  Part  76,  which  deals  with  State- 
administered  programs,  and  34  CFR  Part 
74,  which  implements  OMB  Circulars  A- 
21,  A-«7,  A-102,  and  A-110.  Rather  than 
complying  with  the  provisions  contained 
in  these  parts.  States  may  apply 
equivalent  procedures  of  their  own  for 
financial  management  and  control  of 
their  programs.  However,  States 
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continuing  to  comply  with  the  provisions 
in  .34  CFR  Part  74  will  be  considered  to 
be  in  compliance  with  the  fiscal  control 
and  fund  accounting  procedures 
required  by  Sections  435  and  436  of 
CEPA  that  are  applicable  to  Chapter  2. 
in  addition.  States  may  follow  the 
provisions  in  34  CFR  74.62.  which 
implements  Attachment  P  to  0MB 
Circular  A-102.  to  satisfy  the  audit 
requirements  in  Section  1745  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  and  §  296.17  of  these  final 
regulations.  The  parts  of  EDGAR  that  do 
not  apply  to  Chapter  2  also  include  34 
CFR  Part  77  (definitions  in  EDGAR  that 
ifpply  generally  to  education  programs) 
and  Part  78  [Education  Appeal  Board) 

i.  Use  of  "Carryover  Funds"  From 
Programs  Being  Consolidated 

The  Secretary  interprets  Section 
514(b)(2)(B)  of  the  Omnibus  EducitKMi 
Reconciliation  Act  of  1981  to  permit 
SEAs  and  LEAs  that  had  unnblifjatcd 
funds  on  July  1.  1982  that  were 
appropriated  in  an  appropriation  act  (or 
Fiscal  Year  1981  and  were  irtended  for 
their  use  under  the  antecedent  prngram.s 
to  retain  these  funds  for  expenditure 
and  use.  These  funds  are  available  for 
obligation  until  September  30. 1983 
under  Section  412(b)  of  CEPA.  Although 
Suction  514  requires  SEAs  and  LEAs  to 
expend  and  use  their  unobligated  funds 
in  accordance  with  the  purposes  of 
Chapter  2.  the  Secretary  does  not 
interpret  this  section  to  require  these 
agencies  to  allocate  their  unobligated 
funds  according  to  the  formula  in 
Section  565(a)  of  Chapter  2.  As  a  result. 
SEAs  that  have  unobligated  funds 
intended  for  their  use  under  the 
antecedent  programs,  such  as  "State 
strengthening"  funds  under  Title  V  oi 
the  Elementary  and  Secondary 
Education  Act  of  1965.  may  expend  and 
use  those  funds  in  accordance  wit-h  the 
purposes  of  Chapter  2  without 
distributing  at  least  80  percent  of  them 
to  Lf.As.  Lilvewise,  LEAs  do  not  need  to 
return  their  unobligated  funds  to  the 
SEA  for  distribution  under  the  Chapter  2 
formula. 

I'nder  the  SFcretar>''9  interpretation. 
unotjligated  funds  are  to  be  expended 
and  used  by  those  agencies  for  whose 
use  under  the  antecedent  programs  the 
funds  were  intended.  Thus,  any 
categorical  funds  intended  for  LEAs  in 
the  1981  appropriation  but  not  awarded 
by  SElAs  as  of  July  1.  1982  shall  be 
awarded  to  LEAs.  These  funds  may  be 
allocated  in  accordance  with  the 
distribution  formula  for  the  LEA  portion 
of  Chapter  2  funds  or  to  tho^e  l.E.As  that 
would  have  received  them  under  the 
antecedent  programs. 


Because  Section  514(b)(2)(B)  only 
pertains  to  SEAs  and  LEAs,  any 
institutions  of  higher  education  or  other 
recipients  of  subgrants  or  contracts 
under  the  antecedent  program.s  are  not 
affected  by  Section  514.  Therefore,  these 
subgrantees  or  contractors  shall 
continue  to  operate  their  grants  or 
contracts  according  to  the  terms  and 
conditions  under  which  they  were 
received. 

Public  Participation 

Over  fifty  letters  containing  more  than 
200  individual  comm.ents  were  received. 
Comments  wp'e  also  received  in  the 
course  of  briefing  sessions  conducted  by 
the  Department  for  State  and  local 
officials.  Co.mments.  responses  to 
comm.ents.  and  a  summary  of  changes 
made  in  the  final  regulations  are 
described  in  the  Appendix  to  these 
regulations.  Responses  have  been 
revised  as  appropriate  to  reflect  the 
Secretary's  interpretation  regarding  the 
applicability  of  GEPA.  The  Appendix 
ivill  not  appear  in  the  Code  of  Federal 
Regulations. 

Comments  received  from  SE.\s  and 
their  representatives  were  favorable  and 
g(  nerally  indicated  a  recognition  that 
the  Secretary  had  accomplished  the  goal 
of  substantiidly  reducing  regulatory 
burden.  As  one  commenter  noted,  "We 
applaud  the  efforts  of  the  U.S. 
Department  of  Education  to  reflect  in  its 
proposed  regulations  for  Chapter  2  of 
ECIA  the  intent  of  Congress  in  granting 
State  and  local  educational  agencies 
greater  flexibility  to  address  Federal 
education  priorities." 

The  Secretary  has  carefully 
considered  all  comments  received  and 
has  made  changes  warranted  by  the 
comments.  The  changes  made  are 
relatively  limited  in  nature  and  are 
designed  to  clarify  technical  matters 
raised  by  the  commenters.  The  basic 
approach  of  the  regulations  and  the 
objective  of  providing  maximum 
flexibility  to  SEAs  and  LEAs  have  been 
preserved. 

In  addition,  since  publication  of  the 
July  29, 1982  regulations,  the  Secretary 
has  made  a  number  of  changes  in  legal 
citations  and  other  technical 
amendments  to  reflect  the  Secretary's 
determination  that  GEPA  generally 
applies  to  Chapter  2.  Since  the  changes 
are  only  technical,  no  further  public 
comment  is  being  requested.  In  any 
case,  the  issue  of  GEPA  applicability 
has  been  fully  debated  in  the  rulemaking 
process  just  completed,  and  further 
comment  is  therefore  unnecessary  under 
5  U.S.C.  553. 


Paperwork  Reduction  Act  of  1980 

Information  collection  requirements 
contained  in  J  298.15  of  these 
regulations  have  been  apprtned  by  ttie 
Office  of  Management  and  Budget  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (i^b.  L.  9(5-511) 
and  have  been  assigned  OMB  control 
number  18100053.  This  control  number 
appears  as  a  citation  following  the 
appropriate  paragraphs. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
by  the  Department  in  accordance  with 
Executive  Order  12291  and  are  classified 
as  non-major  because  they  do  not  meet 
the  criteria  for  major  regulations 
established  in  the  Order. 

Regulatory  Flexibilitv  At  t 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

To  the  extent  that  ti.ese  regulations 
affect  States  and  State  agencies,  they 
will  not  have  an  impact  on  small  entities 
because  States  and  State  agencies  are 
not  considered  to  be  small  entities  under 
the  Regulatory  Flexibility  Act. 

These  regulations  will  affect  all  small 
LEAs  receiving  Federal  Financial 
assistance  under  Chapter  2.  However, 
the  regulations  will  not  have  a 
significant  economic  impact  on  the  small 
LEAs  affected  because  they  do  not 
impose  excessive  regulatory  burdens  or 
require  unnecessary  Federal 
supervision. 

The  regulations  impose  minimal 
requirements  to  ensure  the  proper 
allocation  and  expenditure  of  program 
funds.  Wherever  possible,  SEAs  will 
have  maximum  authority  and 
responsibility  for  supervising  LEAs  and 
administering  the  program.  Program 
funds  may  be  used  for  LEA 
administrative  expenses.  For  these 
reasons  the  regulations  will  not  have  a 
significant  economic  impact  on  the  small 
entities  affected. 

Education  Impact  Statement 

The  Secretary  has  examined  the 
record  of  the  rulemaking  proceeding  for 
these  regulations  and  has  determined 
that  the  regulations  do  not  require  any 
information  to  be  transmitted  that  is 
already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 

list  of  Subjects  in  34  CFR  Part  298 

Administrative  practice  and 
procedure.  Education.  Elementary  and 
secondary  education.  Grant  programs — 
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education.  Private  schools,  State 
administered  programs. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  the  regulations.  Unless 
otherwise  noted,  the  citations  refer  to 
sections  of  the  Education  Consolidation 
and  Improvement  Act  of  1981. 

iCdtalog  of  Federal  Domestic  Assistance  No. 
64.151:  Chapter  2  of  the  Education 
Consolidation  and  Improvement  .Act  of  1981] 

Dated:  November  9,  1982, 
T.  H.  Bell,  I 

Secretary  of  Education. 

The  Secretary  revises  Part  293  of  Title 
.34  of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  298— CHAPTER  2  OF  THE 
EDUCATION  CONSOLIDATION  AND 
IMPROVEMENT  ACT  OF  1981 

Subpart  A— How  a  State  or  Local 
Educationai  Agency  Obtains  Funds  Under 
Chapter  2 

See.  I 

29a  1     Purpose. 
29a2    Definitions. 

298.3  General  responsibilities  of  State  :ind 
local  educational  agencies. 

298.4  State  applications. 

298.5  Allotments  to  States  of  Chapter  2 
funds. 

298.6  State  advisory  committee. 

298.7  LEA  applications. 

298.8  Allocation  of  Chapter  2  funds  to  LEAs. 

298.9  Reallocation. 

298.10  Use  of  Chapter  2  funds. 

Subpart  B — Fiscal  Requirements  That  a 
State  or  Local  Educational  Agency  Must 
Meet 

298.11  Maintenance  of  effort. 

298.12  Waiver  of  the  maintenance  of  effort 
requirement. 

298.13  Supplement  not  supplant. 

298.14  Availability  of  funds. 

298.15  Recordkeeping  requirements. 

298.16  Federal  audits  and  access  to  records. 

298.17  State  audits. 

298.18  Compromise  of  audit  claims. 

298.19  Commingling  of  funds. 

298.20  [Reserved) 

Subpart  C— How  Children  Enrolled  in 
Private  Schools  Participate  in  Chapter  2 
Programs 

298.21  Responsibility  of  SLAs  and  LEAs 

298.22  Consultation  with  private  school 
officials. 

298  23     Needs,  number  of  children,  and  types 

of  services. 
298.24    Factors  used  in  determining  equitable 

participation. 
298. M    Funds  not  to  benefit  a  private  schuul. 

298.26  Use  of  public  school  employees. 

298.27  Equipment  and  supplies. 

298.28  Construction. 
298.29-298.30    [Reserved] 


298-42 
2MH  43 
298,44 
298.45 
298,46 


298.48 
29849 
298.50 
298.51 
298.52 
298.53 


LMI 


Subpart  D — Due  Process  Procedures 
Procedures  for  By-Pass 

298.31     Bypass — General 
298. ?2     Notice  by  the  Secretary 
298.33     By -pass  procedures. 
298  34     AppointmeRt  and  functions  of  a 
hearing  officer. 

298.35  Hearing  procedures. 

298.36  Post  hearing  procedures. 
298.37-298,40     [Reserved] 

Other  Due  Process  Procedures 

298,41     General. 

Jurisdiction. 

Definitions 

Eligibility  for  review 

Wnlten  notice. 

Filing  an  application  for  review  of  a 
t'mal  audit  detormindtion  or  a 
withholding  hearing. 
t8,47     Review  of  the  written  notice. 

Acceptance  of  the  application. 

Rejection  of  the  application. 

Intervention. 

Practice  and  procedure 

The  Panel  s  decision. 

Opportunity  to  commeni  on  the 
Panel's  decision. 

298.54  The  Secretary's  decision 

298.55  Cease  and  desist  hearing, 

298.56  Ceas*?  and  desist  written  report  and 
order. 

298.57  Enforcement  of  a  cease  and  desist 
order. 

Authority:  Sees.  561-596  of  Pub.  L.  No.  97- 
35,  95  Stat.  469-482  [20  U.SC.  3811-3876). 
unless  othe.'-wise  noted. 

Subpart  A— How  a  State  or  Local 
Educational  Agency  Obtains  Funds 
Under  Chapter  2 

§298.1    Purpose. 

The  regulations  in  this  Part  implement 
the  consolidation  of  Federal  program 
activities  for  elementary  and  secondary 
education  at  the  State  and  local  level 
contained  in  Subchapters  A.  B.  and  C  of 
Chapter  2  of  the  Education 
Consolidation  and  Improvement  Act  of 
1981  (Chapter  2). 

(Sec.  561,  20  use.  3811) 

§  298.2    Definitions. 

(a)  The  following  definitions 
contained  in  Section  595  of  Chapter  3  of 
the  Education  Consolidation  and 
Improvement  .Act  of  1981  apply  to  the 
regulations  in  this  part: 

State 

Secretary 

State  educational  agency 

Local  educational  agency 

Parent 

Free  public  education 

Elementary  school 

Secondary  school 

Construction 

Equipment 

School  facilities 

(b)  Additional  definitions  pertaining 
to  the  due  process  procedures  in 


§  §  298.41-298^7  are  found  in  §  298.43  of 
these  regulations. 

(c)  The  definitions  in  34  CFR  Part  77 
(definitions  in  EDGAR  that  apply 
generally  to  education  programs)  do  not 
apply  to  the  regulations  in  this  part. 

(Sec.  595,  20  U.S.C  3875] 

§  298.3    General  responsibllitJes  o(  State 
and  local  educational  agencies. 

(a)(1)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  State  educational 
agency  (SEA) — 

(i)  Has  the  basic  responsibility  for  the 
administration  of  funds  made  available 
under  Chapter  2;  and 

(ii)  Is  the  State  agency  responsible  for . 
the  administration  and  supervision  of 
programs  assisted  with  Chapter  2  funds. 

(2)  To  carry  out  its  responsibilities,  an 
SEA  may,  in  accordance  with  State  law. 
adopt  rules,  regulations,  procedures, 
guidelines,  and  criteria  regarding  the  use 
of  Chapter  2  funds,  provided  that  those 
rules,  regulations,  procedures, 
guidelines,  and  criteria  do  not  conflict 
with  the  provisions  of — 

(i)  Chapter  2; 

(ii)  The  regulations  in  this  Part;  or 

(iii)  Other  applicable  Federal  statutes 
and  regulations. 

(b)  Section  566(c)  of  Chapter  2 
provides  that  each  local  educational 
agency  (LEA)  has  complete  discretion, 
subject  only  to  the  provisions  of  Chapter 
2,  in  determining  how  funds  the  agency 
receives  under  Section  565(a)  of  Chapter 
2  are  divided  among  the  purposes  of 
Chapter  2  in  accordance  with  the  LEA's 
Chapter  2  application. 

(Sec.  561(b),  20  U.S.C.  3811(b);  Sec.  564,  20 
U.S.C.  3814;  Sec.  566(c),  20  U.S.C.  3816(c)) 

§  298.4    State  applications. 

(a)  (1)  Any  State  that  desires  to 
receive  a  grant  under  Chapter  2  shall  file 
an  application  with  the  Secretary  that 
meets  the  requirements  in  Section  564  of 
Chapter  2. 

(2)  The  application  may  be  submitted 
in  any  form  that  the  State  determines  is 
appropriate. 

(b)(1)  A  State  shall  file  its  Chapter  2 
application  for  a  period  not  to  exceed 
three  years. 

(2]  if  a  State  that  submits  an 
application  covering  more  than  one  year 
makes  any  substantial  changes  in  its 
application,  the  State  shall — 

(i)  File  a  new  application;  or 

(ii)  Annually  amend  its  current 
application  to  reflect  those  changes. 

(c)  In  addition  to  the  other 
requirements  in  Section  564  of  Chapter 
2,  a  State's  application  must  provide, 
beginning  with  fiscal  year  1984,  for  an 
annual  evaluation  of  the  effectiveness  of 
programs  assisted  under  Chapter  2, 
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which  shall  include  comments  of  the 
State  Advisory  Committee,  and  shall  lie 
n'.ade  available  to  the  public.  The  first 
e\aluat',on  covers  the  school  veai  1983- 
19&4, 

(Sec.  564,  20  U.S  C  J814) 

§  298.5    Allotments  to  States  of  Chapter  2 
funds. 

|a)  Fiom  the  funds  appropriati'd  under 
Chapter  2  for  any  fiscal  year,  the 
Secretary — 

(1)  Reserves  an  amount  that  does  not 
exceed  one  percent  of  the  Chapter  2 
appropriation  for  payments  to  Guam. 
American  Samoa,  the  Virgin  Islands,  the 
Trust  Territory  of  the  Trust  Territory  of 
the  Pacific  Islands,  and  the  Northrrn 
Mariana  Islands,  to  be  allotted  in 
accordance  with  their  respectne  needs. 
If  no  more  reliable  data  are  available, 
the  Secretary  determines  respecti\e 
needs  according  to  the  relative 
enrollments  in  public  and  pri\ate  shools 
within  each  territory; 

(2)  Reserves  an  additional  amount 
that  does  not  exceed  six  percent  of  the 
Chapter  2  appropriation  to  carry  out  the 
purposes  of  Subchapter  D  of  Chapter  2 
(Secretary's  Discretionary  program);  and 

(3)  Allots  to  each  State  an  amount  that 
bears  the  same  ratio  to  the  amount 
remaining  after  the  funds  in  paragraphs 
(a)  and  (b)  of  this  section  are  reser\ed 
as  the  school-age  population  of  the  State 
bears  to  the  school-age  population  of  all 
States,  except  that  no  State  receives  less 
than  0.5  percent  of  the  remaining  funds, 

(b)  For  purposes  of  this  section,  tlic 
term — 

(1)  "School-age  population"  means  the 
population  aged  five  through  se\enteen; 
and 

[2]  "States"  include  the  fifty  States. 
the  District  of  Columbia,  and  Puerto 
Rico. 

I  Sec,  563,  20  U,S,C,  3813) 

5  298.6    State  advisory  committee 

(a)  Any  SliAe  that  desires  to  receive 
funds  under  this  program  shall  establish 
an  advisory  committee  that  meets  the 
requirements  in  Section  5r>4(a)(2)  of 
Chapter  2. 

(b)  The  Secretary  interprets  Section 
,i64(a)(2)  of  Chapter  2  to  permit  any 
existing  organization,  including  a  State 
boiird  of  education,  to  be  the  advisory 
conimittee  for  the  purpose  of  paragraph 
(.il  of  this  section  if  the  organization — 

(1)  Is  not  the  SEA  under  State  law; 

(2)  Is  appointed  by  the  Governor  to  be 
the  advisory  committee:  and 

(3)  Meets  the  representation 
requirements  of  Section  r)ti4(a)(J)  u[ 
Chapter  2, 

(c)  The  Stale  advisory  committee 
advises  the  SEA  on — 


(1)  The  allocation  among  authorized 
functions  of  funds  reserved  for  State  use 
under  Section  565fa]  of  Chapter  2; 

(2)  The  form.ula  for  the  allocation  of 
funds  to  LEAs:  and 

(3)  The  planning,  development, 
support,  implementation,  and  evaluation 
of  State  programs  assisted  under 
Chapter  2. 

(Sec.  564,  20  U,S,C,  ,3814) 

§  298.7    LEA  applications. 

(a)  An  LEA  may  receive  Us  allocation 
of  funds  under  Chapter  2  for  any  year 
lor  which  it  hus  on  file  with  the  SEA  an 
application  that  meets  the  requirements 
in  Section  566  of  Chapter  2. 

(b)(1)  An  LEA  shall  file  its  Chapter  2 
application  for  a  period  not  to  exceed 
three  years. 

(2)  If  an  LEA  that  si.bmits  an 
application  covering  more  than  one  year 
makes  any  substantial  changes  in  its 
application,  the  LEA  shall — 

(i)  File  a  new  application;  or 

(ii)  Annually  amend  its  current 
application  to  ref.ect  those  changes. 

(c)  In  addition  to  the  other 
requirements  in  Section  566  of  Chapter 
2,  and  LEAs  application  must  provide 
for  systematic  consultation,  in  the 
allocation  of  funds  for  programs 
authorized  by  Chapter  2  and  in  the 
df  sign,  planning,  and  implementation  of 
these  programs,  with — 

(1)  Parents  of  children  attending 
elementary  and  secondary  schools  in 
the  area  served  by  the  LEA: 

(2)  Teachers  and  administrative 
personnel  in  those  schools;  and 

(3)  Other  groups  as  the  LEA  deems 
appropriate. 

(See.  .Wfi,  20  U.S.C  3filf.| 

§  298.8    Allocation  of  Chapter  2  funds  to 
tEAs 

laj  An  SEA  shall  distribute  to  each 
LEA  that  has  submitted  an  application 
as  required  in  §  298.7  the  amount  of  its 
allocation  as  determined  under 
paragraph  [b)  of  this  section. 

(b)  From  the  funds  made  available 
each  year  under  Chapter  2.  an  SEA  shall 
distribute  not  less  than  than  80  percent 
to  LEAs  within  the  State  according  to 
the  relative  enrollments  in  public  and 
nonpublic  schools  within  the  school 
districts  of  those  agencies,  adjusted,  in 
accordance  with  criteria  approved  by 
the  Secretary,  to  provide  higher  per 
pupil  allocations  to  LEAs  that  have  the 
greatest  numbers  or  percentages  of 
children  whose  education  imposes  a 
higher  than  average  cost  per  child,  such 
as — 

(1)  Children  from  low-income  families: 

(2)  Children  living  in  economically 
d(  pressed  urban  and  rural  areas;  and 


(3)  Children  living  in  sparsely 
populated  areas. 

(c)  In  accordance  w  ith  Section  565  of 
Chapter  2  and  paragraph  (b)  of  this 
section,  an  SEA  must  adjust  its  formula 
to  provide  higher  allocations  to  LEAs 
with  the  greatest  numbers  or 
percentages  of  "high-cost"  children.  The 
Secretary  interprets  Section  565  of 
Chapter  2  to  require  a  State  to  provide 
an  allocation  to  an  LEA  otherwise 
eligible  even  though  it  has  no  "high- 
cost"  children. 

(d)  The  Secretary  approves  the  SEA's 
criteria  for  adjusting  allocations  to  LEAs 
if  the  criteria  are  consistent  with  Section 
565  of  Chapter  2  and  reasonably 
calculated  to  produce  an  equitable 
distribution  of  funds  with  reference  to 
the  factors  contained  in  paragraph  (b)  of 
this  section. 

(Sec,  565.  20  US.C.  3815) 

§  298  9     Reallocatioa 

(a)  An  SEA  nirtv  reallocate  to  other 
LEAs  Chapter  2  funds — 

(1)  From  an  LEA  that— 

(i)  Does  not  participate  in  the  Chapter 
2  program;  or 

(ii)  Has  Chapter  2  funds  that  exceed 
the  amount  required  to — 

(A)  Operate  its  Chapter  2  projects 
effectively  during  the  current  fiscal  yean 
and 

(B)  Provide  a  prudent  and  justifiable 
reserve  of  Chapter  2  funds  for  operating 
its  Chapter  2  projects  effectively  during 
the  next  fiscal  year;  or 

(2)  That  are  recovered  by  the  State 
based  on  a  determination  by  the  State 
that  the  LEA  has  failed  to  spend  Chapter 
2  funds  in  accordance  with  applicable 
law. 

(b)  A  reallocation  of  funds  under  this 
section — 

(1)  May  be  made  only  during  the  fiscal 
year  for  which  the  funds  were 
appropriated  or  during  the  succeeding 
fiscal  year; 

(2)  Must  be  reallocated  consistent 
with  the  purposes  of  Chapter  2;  and 

(3)  Must  be  spent  consistent  with  the 
requirements  in  Chapter  2  and  the 
regulations  in  this  part. 

(Sec.  565.  20  U.S.C  3815) 

§  298.10    Use  of  Chapter  2  funds. 

SEAs  and  LEAs  may  use  Chapter  2 
funds  for  any  activities  that  are 
consistent  with  the  purposes  of  Chapter 
2.  including — 

(a)  Basic  skills  development  under 
Subchapter  A; 

(b)  Educational  improvement  and 
support  services  under  Subchapter  B; 
and 

(c)  Special  projects  under  Subchapter 

C  i 
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(Sec,  SI-l-SSZ,  20  U  S  C.  3821-3842) 

Subpart  B — Fiscal  Requirements  Ttiat 
a  State  or  Local  Educational  Agency 
Must  Meet 

§  298. 1 1     Maintenance  of  effort 

(a)  Basic  standard.  Except  as 
provided  in  §  298.12.  'he  Socret.iry  pnys 
a  State  its  hA\  allocation  of  funds  under 
Chapter  2  if  the  Secretary  finds  that 
either  the  combined  fiscal  effort  per 
student  or  the  aggregate  expenditures 
within  the  St.ite  with  re.spect  to  the 
provision  of  free  public  education  for  the 
preceding  fiscal  year  was  not  less  than 
90  p'^rcent  of  the  combined  fiscal  effort 
per  st^irimt  or  aqgre^ate  expenditures 
fo."  the  second  preceding  fiscal  year. 

(1)  Mean:p.g  of  "preceding  fiscal 
year.  "  For  purposes  of  determining 
maintenance  of  effort,  the  "preceding 
fiscal  year"  is  the  Federal  fiscal  year  or 
the  twelve-month  fiscal  period  mo'^t 
commonly  used  in  a  State  for  oificial 
reporting  purposes  pnor  to  the  be^jinning 
of  the  Federal  fiscal  year  in  which  funds 
are  available. 

F.\'::"r',e:  For  funds  first  mji!-'  ava.'.thle  on 
July  1.  1982.  if  a  State  is  usirta  the  Ftjdt^ral 
fiscal  year,  the  'prt^ceding  fiscal  year"  is 
fiscal  year  1981  (which  began  on  October  1, 
1981)).  If  a  State  is  using  a  fiscal  year  that 
bugms  on  July  1.  1082.  the  "preceding  fiscal 
ye.ir '  is  the  twelve-month  fiscal  period 
ending  on  June  30. 1981. 

(2)(i]  Expenditures  to  be  considered. 
The  expenditures  the  Secretary 
considers  in  dpt^'rm.inmK  a  State  s 
compliance  w.'ri  ihe  maintenance  ci 
effort  requirement  in  this  paragraph  are 
State  and  local  expenditures  for  free 
public  educaticn.  These  include 
expenditures  I'or  administration, 
instruction,  attendance,  health  services. 
pupil  transportation,  plant  operation  and 
maintenance,  fixed  charges,  and  net 
expenditures  to  cover  deficits  for  food 
services  and  student  activities. 

(ii)  Expenditures  not  to  be  considered. 
The  Secretary  does  not  consider  the 
following  expenditures  in  determining  a 
State's  compliance  with  the 
maintenance  of  effort  requirement  in 
this  paragraph: 

(.A)  Any  expenditures  for  community 
services,  capita!  outlay,  or  debt  services. 

(B)  Any  expenditure*;  of  Federal 
funds. 

(b)  Failure  to  n'cr'tn::-  <. '"^'-rf.  (1)  If  a 
State  fails  to  nunn'  im  <•;"  irt  and  a 
waiver  under  §  298.12  .s  no'  .ippnipriate. 
the  Secretary  reduces  I'r.e.  S'a'^'s 
allocation  of  funds  under  Chapter  2  in 
the  exact  proportion  to  which  the  Sta'e 
fails  to  meet  90  percent  of  both  the 
State's  combined  fiscal  efforts  per 
student  or  aggregate  expenditures  [using 


the  measure  most  favorable  to  the  State) 
for  the  second  preceding  fiscal  year. 
(2)  In  determining  maintenance  of 
effort  for  the  fiscal  year  immediately 
following  the  fiscal  year  in  which  the 
State  failed  to  maintain  effort,  the 
Secretary  considers  the  fiscal  effort  for 
the  second  preceding  fiscal  year  to  be  90 
percent  of  the  combined  fiscal  effort  per 
student  or  aggregate  expenditures  (using 
the  measure  most  favorable  to  the  State) 
for  the  third  preceding  fiscal  year. 

Example:  In  Federal  Tiscal  year  1983,  a 
State  fails  to  maintain  effort  because  its 
fiscal  effort  in  the  preceding  fiscal  year  (1981 ) 
(see  $  298.11(a)(lj)  is  less  than  90  percent  of 
its  fiscal  effort  in  the  second  preceding  fiscal 
year  (1980);  then,  in  the  followiitg  fiscal  year 
(1984),  the  State's  fiscal  effort  in  the  second 
preceding  year  (1981)  would  be  considered  to 
be  90  percent  of  its  fiscal  effort  in  the  third 
preceding  fiscal  year  (1980). 
(Sec.  58S(a).  20  U.S.C.  3861(a)) 

■;  298.12     Waiver  of  the  rnatntenance  of 
effort  requirement. 

(a)  Waiver  request.  A  State  that  has 
not  maintained  its  fiscal  effort  as 
required  in  §  298.11(a)  may  ask  the 
Secretary  to  grant  a  waiver  of  that 
requirement  by  submitting  a  waiver 
request  that  includes — 

(1)  A  statement  of  the  combined  fiscal 
effort  per  student  and  the  aggregate 
expenditures  for  the  two  fiscal  years 
being  compared;  and 

(2)  A  description  of  the  circxnn stances 
that  the  State  considers  to  be 
exceptional  or  uncontrollable. 

(b)  Secretary's  criteria.  (1)  The 
Secretary  may  grant  a  waiver,  for  one 
year  only,  of  the  maintenance  of  effort 
requirement  in  §  298.11(a)  if  the 
Secretary  determines  that  the  waiver  is 
equitable  due  to  exceptional  or 
uncontrollable  circumstances. 
Exceptional  or  uncontrollable 
circumstances  include — 

(i)  A  natural  disasten 

(ii)  A  precipitous  and  unforeseen 
decline  in  the  financial  resources  of  the 
State:  or 

(iii)  Other  exceptional  or 
uncontrollable  circumstances. 

(2)  The  Setn^tary  does  not  consider 
tax  initiatives  or  referenda  to  be 
exceptional  or  uncontrollable 
circumstances. 

(c)  Effect  of  a  waiver.  (1)  If  the 
Secretary  grants  a  waiver  under 
paragraph  (b)  of  this  section,  the 
Secretary  allocates  to  the  affected  Slate 
its  full  allocation  of  Chapter  2  funds. 

(2)  In  determining  maintenance  of 
effort  for  the  fiscal  year  immediately 
following  the  fiscal  year  for  which  the 
waiver  was  granted,  the  Secretary 
considers  the  fiscal  effort  for  the  second 
preceding  fiscal  year  to  be  90  percent  of 


the  combined  fiscal  effort  per  student  or 
aggregate  expenditures  (using  the 
measure  most  favorable  to  the  State)  for 
the  third  preceding  fiscal  year. 

E.\.ample:  In  Federal  fiscal  year  1983.  a 
State  secures  a  waiver  because  its  fiscal 
effort  m  the  preceding  fiscal  year  (19811  (see 
§  .138  llla)(l]]  is  less  than  90  percent  of  its 
fisi;al  effort  in  the  second  preceding  fisi.il 
year  (1380)  due  to  exceptional  or 
uncontrollable  circumstances:  then,  in  the 
following  fiscal  year  (1984).  the  Slate's  fiscal 
effort  in  the  second  preceding  fiscal  year 
(VWl)  would  be  considered  to  be  90pen:ent 
of  1(3  fiscal  effort  in  the  third  preceding  fiscal 
year  11980). 
(Sec  585(a)(3).  20  U.S.C.  38Gl(a)(3)) 

§298.13    Supplement,  not  supplant. 

An  SEA  or  LEA  that  receives  Chapter 
2  funds — 

(a)  Nfay  use  and  allocate  those  funds 
only  to  supplement  and.  to  the  extent 
practical,  increase  the  level  of  funds  that 
would,  in  the  absence  of  Federal  funds 
made  available  under  Chapter  2,  be 
made  available  from  non-Federal 
sources;  and 

(b)  May  not  use  Chapter  2  funds  to 
supplant  funds  from  non-Federal 
sources. 

(Sec.  5U,5ib),  20  C.S.C.  3e61(b)) 

§  298.14    Availability  of  funds. 

(a)  An  SEA  or  LEA  may  obligate  funds 
during  the  fiscal  year  for  which  the 
funds  were  appropriated  and  during  the 
succce'ling  fiscal  year. 

(b)  The  SEA  or  LEA  shall  return  to  the 
Department  any  funds  not  obligated  by 
the  end  of  the  succeeding  fiscal  year. 

(c)(1)  Chapter  2  funds  are  obligated 
when  as  SE.'\  or  LFA  — 

(i)  Commits  fund,  according  to  State 
law  or  practice,  to  the  support  of 
specific  programmatic  or  administrative 
activities;  .and 

(ii)  Identifies  Chapter  2  funds 
alloc,) tod  for  a  particular  fiscal  year  as 
supporting  those  specific  programmatic 
or  administrative  activities. 

(2)  For  purposes  of  this  section,  the 
SEA's  distribution  of  funds  to  LEAs 
under  Section  565(a)  of  Chapter  2  is  not 
the  obligation  of  those  funds. 

(Sec.  596,  20  U.S.C.  3876;  St?c.  AM\b\  of  (".KPA. 

20  U.S  C.  1225(b)) 

§298.15    Recordkeeping  requirements 

(a)  Section  564(a)(6)  of  Chapter  2 
requires  each  State  to  keep  records  and 
provide  information  to  the  Secretary  as 
may  be  required  for  fiscal  audit  and 
program  evaluation,  consistent  with  the 
responsibilities  of  the  Secretary  under 
Chapter  2. 

(b)  Under  Section  566(a)(3)  of  Chapter 
2.  each  LEA,  in  its  application,  must 
agree  to  keep  records  and  provide 
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information  to  the  SEA  as  may 
reasonably  be  required  for  fiscal  audit 
and  program  evaluation,  consistent  with 
the  responsibilities  of  the  SEA  under 
Chapter  2. 

(cj  All  records  required  under  this 
section  must  be  retained — 

(1)  For  five  years  after  completion  of 
the  activity  for  which  the  funds  were 
used; 

(2)  Until  all  pending  audits  or  reviews 
concerning  the  Chapter  2  project  have 
been  completed;  and 

(3)  Until  ail  findings  and 
recommendations  arising  out  of  any 
audits  or  reviews  concerning  the 
Chapter  2  project  have  been  finally 
resolved. 

(Sec.  564(aK6).  20  U.S.C.  3814[a)(B):  Sec. 
566(a)(3).  20  U.S.C.  3816(a)f31:  Sec.  437(a)  of 
GEP.A,  20  U.S.C.  1232f(a);  0MB  Control  No. 
18100053) 

§  298. 16    Federal  audits  and  access  to 
records. 

(a)  For  the  purpose  of  evaluating  and 
reviewing  the  use  of  Chapter  2  funds— 

(1)  The  Inspector  General  of  the 
Department,  authorized  Department 
officials,  and  the  Comptroller  General 
shall  have  access  to  any  books, 
accounts,  records,  correspondence,  or 
other  documents  that — 

(i)  Are  related  to  programs  assisted 
with  Chapter  2  funds;  and 

(ii)  Are  in  the  possession,  custody,  or 
control  of  SEAs.  LEAs,  or  any  grantees 
of  SEAs  or  IJ%As;  and 

{2)  The  Inspector  General  of  the 
Drpartment  and  the  Comptroller 
General  are  authorized  to  conduct 
audits. 

(b)(1)  An  SEA  shall  repay  to  the 
Department  the  amount  of  Chapter  2 
funds  determined  by  a  Federal  audit  not 
to  have  been  spent  in  accordance  with 
applicable  law. 

(2)  If  the  Department  recovers  funds 
under  paragraph  (b)(1)  of  this  section 
during  the  period  in  which  the  misspent 
Chapter  2  funds  are  still  available  for 
obligation  under  the  ttrms  of  Section 
412(b)  of  CEPA  (relating  to  the 
availability  of  appropriations),  the 
Department  treats  the  recovered  funds 
as  Chapter  2  funds  and — 

ii)  Reallocates  those  funds  to  eligible 
SEAs  other  than  the  agency  that  was 
found  to  have  misspent  the  funds;  or 

(ii)  Returns  the  funds  for  proper  use  to 
the  SEA  from  which  they  weie  received. 

(Sec,  5B4(a]|6).  20  U.S.C.  ,3814(a)(r,):  Sec. 
5fib(d](3),  20  U.S.C.  3816(a)(3);  Sec.  1-44  of  the 
Omnibus  Budget  Reconciliation  Act  of  1981 
JI  U  S.C.  1243  note:  Sec  3,  4.  and  6  of  the 
Inspector  General  Act  of  1978.  Pub.  L.  No.  95- 
452  (5  U.S.C.  App);  Sec  :02  of  the 
hitt.r^overnmpnlal  Cooperation  .A(  I  of  1968. 
Put!   I..  No  90-577  (42  ti.S.C.  42121) 


§298.17    State  audits. 

(a)  Basic  requirement.  (1)  In 
accordance  with  Section  1745  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981.  each  State  shall  conduct  financial 
and  compliance  audits  of  Chapter  2 
funds.  These  audits  may  be  performed 
by  independent  State  auditors  or 
independent  public  accountants  who 
meet  the  standards  set  out  by  the 
Comptroller  General. 

(2)  A  State  may  choose  to  follow  the 
principles  and  procedures  in  34  CFTl 
74,62  to  meet  the  audit  requirements  in 
this  paragraph.  If  the  State  does  so.  it 
will  be  deemed  to  be  in  compliance  with 
this  paragraph. 

(b)  Freq-c.-iry  o^ audit.  A  State  shall 
conduct  the  audits  required  by 
paragraph  (a)  of  this  section  e\  ery  two 
years.  The  first  two-year  period  begins 
on  July  1,  1982. 

{c]  Audit  standards.  Insofar  as  is 
practicable,  a  State  shall  conduct  the 
audits  required  by  paragraph  (a)  of  this 
section  in  accordance  with  standards 
established  by  the  Comptroller  General 
for  the  audit  of  governmental 
organizations,  programs,  activities,  and 
functions. 

(d)  Audit  remedy.  (1)  An  LEA  or  any 
other  subgrantee  shall  repay  to  the  SEA 
the  amount  of  Chapter  2  funds 
determined  by  the  State  not  to  have 
been  spent  in  accordance  with 
applicable  law. 

(i)  If  the  SEA  recovers  funds  under 
paragraph  (d)(l )  of  this  section  during 
the  period  in  which  the  misspent 
Chapter  2  funds  are  still  available  for 
oblisation  under  the  terms  of  Section 
412(b)  of  GEPA  (relating  to  the 
availability  of  appropriations),  the  SEA 
shall  treat  the  recovered  funds  as 
Chapter  2  funds  and — 

{A]  Reallocite  those  funds  to  eligible 
LEAs — other  than  the  agency  that  was 
found  to  have  m.isspent  the  funds — 
under  the  procedures  in  §  298.9;  or 

(D)  Return  the  funds  for  proper  use  to 
the  LEA  from  which  they  v.ere  received. 

(i;j  If  the  Chapter  2  funds  that  an  SEA 
recovers  under  paragraph  (d)(1)  of  this 
section  are  no  longer  available  for 
obligation  under  the  terms  of  Section 
412(b)  of  GEPA.  the  SEA  shall  return 
those  funds  to  the  Department. 

(2)  ,'\n  SEA  that  is  found  under 
paragraph  (a)  of  this  section  to  have 
misspent  Chapter  2  funds  reserved  for 
State  use — 

(i)  May  use  those  funds  for  proper 
Chapter  2  purposes  if  the  funds  are  still 
available  h/r  obligation  under  the  terms 
of  Section  412(b)  of  GEl'A;  or 

(ii)  Shall  return  those  funds  to  the 
Department  if  the  funds  are  no  longer 
available  for  obligation  under  the  terms 
of  Section  412[bj  of  GEPA. 


(Sec  1745.31  use,  1243  note) 

§298.18    Compromise  of  audit  claims. 

In  deciding  whether  to  compromise 
audit  claims,  or  in  reco.mmendmg 
possible  compromises  to  the  Department 
of  Justice,  the  Secretary  may  take  into 
account — 

(a)  The  cost  of  collecting  the  claim; 

(b)  The  probabihty  of  the  claim  being 
upheld: 

(c)  The  nature  of  the  violation 
involved; 

(d)  Whether  the  pr.icticcs  of  the  SEA 
or  LEA  that  resulted  m  the  audit  finding 
have  been  corrected. 

(e)  Whether  the  SEA  or  LEA  is  in  all 
other  respects  in  compliance  with 
Chapter  2;  and 

(f)  The  extent  to  which  the  SEA  or 
LEA  agrees  to  use  non-Federal  funds  to 
supplement  Chapter  2  programs. 

(Sec.  564(a)(6).  20  U.S.C.  3814(a)(6);  Sec. 
566(a)(3),  20  U.S.C.  3816(a)(3);  Sec.  452  of 
GEPA  20  U.S.C.  1234a;  Federal  Claims 
Collection  Act.  31  U.S.C.  951  et  seq.:  4  CFR 
Part  103) 

§298.19    Commingling  of  funds. 

The  funds  provided  under  Chapter  2 
may  not  be  commingled  with  State  or 
local  funds. 

(Sec  .Wfifrlf;'!  2(1 1'  S.C.  3862(c)(2)) 
§298.20     I  Reserved] 

Subpart  C— Hoyv  Children  Enrolled  in 
Private  Schools  Partcipate  m  Chapter 
2  Programs 

§  298.2 1     Responsibility  of  SEAs  and  LEAs. 

(a)(1)  An  LEA  shall  provide  children 
enrolled  in  private  schools  in  that  LEA 
with  secular,  neutral,  and  nonideological 
services,  materials,  and  equipment  or 
other  benefits  as  will  assure  equitable 
(as  compared  to  children  enrolled  in 
public  schools)  participation  of  such 
private  school  children  in  the  purposes 
and  benefits  of  Chapter  2  in  accordance 
with  the  requirements  in  §§  298.22- 
298.28  and  Section  586  of  Chapter  2. 

(2)  The  LEA  shall  provide  the 
opportunity  to  participate  in  a  manner 
that  is  consistent  with  the  number  and 
needs  of  private  school  children  in  the 
school  district  of  the  LEA. 

(3)  T^e  LEA  shall  exercise 
administrative  direction  and  control 
over  Chapter  2  funds  and  property' thai 
benefit  children  enrolled  in  private 
schools. 

(4){i)  Provision  of  services  to  children 
enrolled  in  private  schools  must  be 
provided  by  employees  of  a  public 
agency  or  through  contract  by  the  public 
agency  with  a  person,  association, 
agency,  or  corporation  who  or  which,  in 
the  provision  of  those  services,  is 
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independent  of  the  private  school  and  of 
any  religious  organization. 

(ii)  This  employment  or  contract  must 
be  under  the  control  and  supervision  of 
the  public  agency. 

(b)(1)  An  SEA  shall— 

(i)  Ensure  that  each  LEA  complies 
with  the  requirements  in  §§  298.22- 
298.28;  or 

(ii)  If  no  Chapter  2  project  is  carried 
out  by  an  LEA.  make  arrangements — 
such  as  through  contracts  with  nonprofit 
agencies  or  organizations — under  which 
children  in  private  schools  in  that  LEA 
are  provided  with  services  and 
materials  to  the  extent  that  would  have 
occurred  if  the  LEA  had  received 
Chapter  2  funds. 

(2)  If  an  SEA  conducts  instructional 
programs  or  persormel  training 
programs,  it  shall  comply  with  these 
requirements  as  if  it  were  an  LEA. 

(c)  Under  sections  564(a)(3)  and 
566(a)(1)  of  Chapter  2,  an  application  by 
an  SEA  or  LEA  must  contain  the 
planned  allocation  of  funds  required  to 
implement  Section  586. 

(d)  In  accordance  with  Section 
586(a)(1)  of  Chapter  2,  the  regulations  m 
this  subpart  only  apply  to  children 
enrolled  in  private  nonprofit  elementary 
and  secondary  schools. 

(Sec.  586,  20  U.S.C.  3862)  I 

§  298.22    Consultation  witti  private  school 
officials. 

In  accordance  with  Sections  586(a)(1) 
and  586(b),  an  LEA  receiving  Chapter  2 
funds  shall  consult  with  appropriate 
private  school  officials  regarding  the 
development  and  implementation  of  the 
Chapter  2  program  before  the  LEA 
makes  any  decision  that  affects  the 
opportunities  of  private  school  children 
to  participate  in  the  program. 
(Sec.  586(a).  (bj.  20  U.S.C.  3862(d).  (b)) 

§  298.23    Needs,  number  of  children,  and 
types  of  services. 

An  LEA  shall  determine  the  following 
matters  on  a  basis  comparable  to  that 
used  by  the  LEA  in  providing  for 
participation  of  public  school  children' 

(a)  The  needs  of  children  enrolled  in 
private  schools. 

(b)  The  number  of  those  children  who 
will  participate  in  a  Chapter  2  program, 

(c)  The  Chapter  2  services  that  the 
LEA  will  provide  to  those  children 

(Sec.  586.  20  use.  3862) 

§  298.24    Factors  used  in  determining 
equitable  participation. 

[a]  Equal  expenditures.  (1) 
Expenditures  for  Chapter  2  programs  for 
children  enrolled  in  private  schools  must 
be  equal  (consistent  with  the  number  of 
children  to  be  served)  to  expenditures 
for  Chapter  2  programs  for  children 


enrolled  in  the  public  schools  of  an  LEA. 
taking  into  account  the  needs  of  the 
individual  children  and  other  factors 
that  relate  to  such  expenditures. 

(2)  As  the  Secretary  interprets 
Chapter  2.  in  determining  whether 
expenditures  are  equal  under  paragraph 
(a)(1)  of  this  section,  an  LEA — 

(i]  May  not  take  into  account  the 
extent  to  which  children  in  private 
schools  generated  a  portion  of  the  LEA's 
allocation  under  §  293. 8;b)  (relating  to 
'"high-cost"  children);  but 

(ii)  May  take  into  account  differences 
in  the  costs  per  child  of  meeting  the 
needs  of  the  individual  children  to  be 
served  and  other  factors  that  relate  to 
these  expenditures,  as  provided  in 
paragraph  (a)(1)  of  this  section. 

(b)  Services  on  an  equitable  basis.  (1) 
In  addition  to  meeting  the  equal 
expenditures  requirement  in  paragraph 
(a)  of  this  section,  an  LEA  shall  provide 
for  the  participation  in  the  Chapter  2 
program  of  children  enrolled  in  private 
schools  on  an  equitable  basis. 

(2)(i)  In  determining  whether  an  LEA 
is  providing  for  participation  on  an 
equitable  basis,  the  services  provided  to 
private  school  children  and  the  services 
provided  to  public  school  children  are 
considered. 

(u)  If  an  LEA  uses  Chapter  2  funds  to 
concentrate  programs  for  public  school 
children  on  a  particular  group, 
attendance  area,  or  grade  or  age  level, 
the  LEA  shall  ensure  equitable 
opportunities  for  participation  by 
children  enrolled  in  private  schools 
who — 

(A)  Have  the  same  needs  as  the  public 
school  children  to  be  served;  and 

(B)  Are  in  that  group,  attendance  area. 
or  grade  or  age  level. 

(iii)  If  the  needs  of  children  enrolled  in 
private  schools  are  different  from  the 
needs  of  children  enrolled  in  public 
schools,  an  LEA  shall  provide  Chapter  2 
services  for  the  private  school  children 
that  address  their  needs  on  an  equitable 
basis. 

(Sec.  586,  20  U.S.C.  3862) 

^  298.25    Funds  not  to  benefit  a  private 
school. 

|a)  An  LE-A  may  only  use  Chapter  2  • 
funds  to  provide  services  that 
supplement  the  level  of  services  that 
would,  in  the  absence  of  Chapter  2 
services,  be  available  to  children 
enrolled  in  a  private  school. 

(b)  An  LEA  shall  use  Chapter  2  funds 
to  meet  the  needs  of  children  enrolled  in 
private  schools,  but  not  for  the  purpose 
of  aiding  the  private  school. 

(Sec.  586,  20  U.S.C.  3862) 


§  298.26    Use  of  public  school  employees. 

An  LEA  may  use  program  funds  to 
make  public  employees  available  in 
other  than  public  facilities — 

(a)  To  the  extent  necessary  to  provide 
equitable  Chapter  2  services  designed 
for  children  enrolled  in  a  private  school: 
and 

(b)  If  those  services  are  not  normally 
provided  by  the  private  school. 

(Sec.  586,  20  U.S.C.  3862) 

§  298.27    Equipment  and  supplies. 

(a)  To  meet  the  requirements  of 
Section  586(c)  of  Chapter  2,  a  public 
agency  must  keep  title  to  and  exercise 
continuing  administrative  control  of  all 
equipment  and  supplies  that  the  LEA 
acquires  with  Chapter  2  funds. 

(b)The  public  agency  may  place 
equipment  and  supplies  in  a  private 
school  for  the  period  of  time  needed  for 
the  program. 

(c)  The  public  agency  shall  ensure  that 
the  equipment  or  supplies  placed  in  a 
private  school — 

(1)  Are  used  for  Chapter  2  purposes; 

(2)  Are  used  for  secular,  neutral,  and 
nonideological  purposes;  and 

(3)  Can  be  removed  from  the  private 
school  without  remodeling  the  private 
school  facility. 

(d)  The  public  agency  shall  remove 
equipment  or  supplies  from  a  private 
school  if — 

(1)  The  equipment  or  supplies  are  no 
longer  needed  for  Chapter  2  purposes;  or 

(2)  Removal  is  necessary  to  avoid  use 
of  the  equipment  or  supplies  for  other 
than  Chapter  2  purposes. 

(e)  For  the  purpose  of  this  section,  the 
term  "public  agency"  includes  the  LEA. 

(Sec.  586,  20  U.S.C.  3862) 

§  298.28    Construction. 

(a)  No  Chapter  2  funds  may  be  used  to 
perform  repairs,  minor  remodeling  or 
construction  of  private  school  facilities. 

(b)  An  LEA  may  use  Chapter  2  funds 
to  perform  repairs,  minor  remodeling,  or 
construction  of  public  facilities  as  may 
be  necessary  to  carry  out  its 
responsibilities  under  this  subpart. 

(Sec.586,  20  U.S.C.  3862) 

§§  298.29-298.30    [Reserved] 

Subpart  D— Due  Process  Procedures 

Procedures  For  By-Pass 

§  298,31    By-pass — General. 

(a)  The  Secretary  implements  a  by- 
pass if  an  SEA  or  LEA — 

(1)  Is  prohibited  by  law  from 
providing  Chapter  2  services  for  private 
school  children  op  an  equitable  basis;  or 
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(2)  Has  substantially  failed,  or  is 
unwilling,  to  provide  services  for  private 
school  children  on  an  equitable  basis. 

(b)  If  the  Secretary  implements  a  by- 
pass, the  Secretary  waives  an  SEA's  or 
LEA'S  responsibility  for  providing 
Chapter  2  services  for  private  school 
children  and  arranges  to  provide  the 
required  services.  Normally,  the 
Secretary  hires  a  contractor  to  provide 
the  Chapter  2  services  for  private  school 
children  under  a  by-pass.  The  Secretary 
deducts  the  cost  of  these  services, 
including  any  administrative  costs,  from 
the  appropriate  allotment  of  Chapter  2 
funds  provided  to  the  State.  In  arranging 
for  these  services,  the  Secretary  consults 
with  appropriate  public  and  private 
school  officials. 

(Sec  586(dj,  (e),  and  (g).  20  U.S.C  3862  td], 
(e),  and  (g)) 

§  298.32     Notice  by  the  Secretary. 

(a)  Before  taking  any  final  action  to 
implement  a  by-pass,  the  Secretary 
provides  the  affected  SE^\  and  LEA  with 
written  notice. 

(b)  In  the  written  notice,  the 
Secretary — 

{^]  States  the  reasons  for  the  proposed 
by-pass  in  sufficient  detail  to  allow  the 
SE.A  and  LEA  to  respond; 

(2)  Cites  the  requirement  that  is  the 
basis  for  the  alleged  failure  to  comply; 
and 

(3)  Advises  the  SEA  and  LEA  that 
they  have  at  least  45  days  from  receipt 
of  the  written  notice  to  submit  written 
objections  to  the  proposed  by-pass  and 
to  request  in  writing  the  opportunity  for 
a  hearing  to  show  cause  why  the  iiy- 
pass  should  not  be  implemented. 

(c)  The  Secretary  sends  the  notice  to 
the  SEA  and  LEA  iDy  certified  mail  with 
return  receipt  requested. 

fSor    =.a62;h)    20l'SC    3Hr,2(h)) 

§  298.33     By-pass  procedures. 

Sections  298.34-298.36  contain  the 
procedures  which  the  Secretary  uses  in 
conducting  a  show  cause  hearing.  These 
procedures  may  be  modified  by  the 
hearing  officer  if  all  parties  agree  it  is 
appropriate  to  modify  them  for  a 
particular  case. 

(Sf'c  586(h).  20  i;.S  C  3862fh)) 

§  298.34    Appointment  and  functions  of  a 
tiearing  officer. 

la)  If  an  SEA  or  LEA  requests  a  show 
cause  hearing,  the  Secretary  appoints  a 
hearing  officer  and  notifies  appropriate 
representatives  of  the  affected  private 
s(  hool  children  that  they  may 
participate  in  the  hearing. 

(b)  The  hearing  officer  has  no 
authority  to  require  or  conduct 
discovery,  or  the  rule  on  to  validity  of 
any  statute  or  regulation. 


(c)  The  hearing  officer  notifies  the 
SEA,  LEA,  and  representatives  of  the 
private  school  children  of  the  time  and 
place  of  the  hearing. 

{.Sec  58f)(h).  20  US.C.  3862(hl) 

§  298.35     Hearing  procedures. 

(a)  At  the  hearing,  a  transcript  is 
taken.  The  SEA,  LEA,  and 
representatives  of  the  private  school 
children  each  may  be  represented  by 
legal  counsel,  and  each  may  submit  "oral 
or  written  evidence  and  arguments  at 
the  hearing. 

(b)  Within  ten  days  after  the  hearing, 
the  hearing  officer  indicates  that  a 
decision  will  be  issued  on  the  basis  of 
the  existing  record,  or  requests  further 
mfurination  from  the  SEA.  IJEA, 
representatives  of  the  private  school 
children,  or  Department  officials. 

(Sec.  586fh).  L'OI'SC.  38e2(h)) 

§  298.36     Post  hearing  procedures. 

(a)  Within  120  da\s  after  the  hearing 
record  is  closed,  the  hearing  officer 
issues  a  written  decision  on  whether  the 
proposed  by-pass  should  be 
implemented.  The  hearing  officer  sends 
copies  of  the  decision  to  the  SEA,  LEA, 
representatives  of  the  private  school 
children,  and  the  Secretarv 

(bj  The  SEA,  LEA,  and  " 
representatives  of  the  private  school 
children  each  may  submit  written 
comments  on  the  decision  to  the 
Secretary  within  thirty  days  from  receipt 
of  the  hearing  officer's  deci.'^ion. 

(c)  The  Secretary  may  adopt,  reverse, 
or  modify  the  hearing  officer's  decision. 
(Sec.  586(h].  20U.S.C.  :3862|h)) 

§§298.37-298.40    (Reserved) 
Other  Due  Process  Procedures 

§298.41     General. 

Sections  298.41-298.57  contain  rules 
for  the  conduct  of  proceedings  arising 
under  Chapter  2  regarding — 

(a)  The  review  of  final  audit 
determinations; 

(b)  Withholding  hearings;  and 

(c)  Cease  and  desist  proceedings. 

(Sec.  592.  20  U.S.C.  3872;  Sec.  451(a)  of  GF.PA 
20  use.  1234{al,  Sec.  452  of  GEPA,  20  U.S.C. 
1234a:  Sec  454  of  GEPA,  20  U.S.C.  1234c) 

§  298.42     Jurisdiction. 

Under  Chapter  2,  the  Education 
.Appeal  Board  has  jurisdiction  to — 

(a)  Review  final  audit  determinations; 

(b)  Conduct  withholding  hearings;  and 

(c)  Conduct  cease  and  desist 
proceedings. 

(Sec.  592,  20  U.S.C.  3872:  Sec.  451(a)  of  GEPA 
20  U.S.C.  1234(a);  Sec.  452  of  GEPA.  20  U.S.C. 
1234a;  Sec.  454  of  GEPA.  20  U.S.C.  1234c) 


§  298.43    Definitions. 

For  the  purposes  of  !i  §  2^l8.41-298.57, 
the  following  deHnitions  apply: 

"Appellant"  means  an  SEA  that 
requests — 

(a)  A  review  of  the  rinal  audit 
determination;  or 

(b)  A  withholding  hearing. 
'"Authorized  Department  official" 

means — 

(a)  The  Secretary;  or 

(b)  A  person  employed  by  the 
Department  who  has  been  designated  to 
act  under  the  Secretary's  authority, 

""Board"  means  the  Education  Appeal 
Board  of  the  Department. 

"Board  Chairperson"  means  the  Board 
member  designated  by  the  Secretary  to 
serve  as  administrative  officer  of  the 
Board. 

"Cease  and  desist"  means  to 
discontinue  a  prohibited  practice  or 
initiate  a  required  practice. 

"Final  audit  determination"  means  a 
written  notice  issued  by  an  authorized 
Department  official  disallowing 
expenditures  made  by  a  recipient  under 
Chapter  2. 

'"Hearing""  means  any  review 
proceeding  conducted  by  the  Board. 

"Panel""  means  an  Education  Appeal 
Board  Panel,  consisting  of  at  least  three 
members  of  the  Board,  designated  by 
the  Board  Chairperson  to  sit  in  any  case. 

"Panel  Chairperson""  means  the 
person  designated  by  the  Board 
Chairperson  to  serve  as  the  presiding 
officer  of  a  Panel. 
"Party""  means — 

(a)  The  recipient  requesting  or 
appearing  at  a  hearing  under  these 
regulations; 

(b)  The  authorized  Department  official 
who  issued  the  final  audit  determination 
being  appealed,  the  notice  of  an  intent 
to  withhold  funds,  or  the  cease  and 
desist  complaint;  or 

(c)  Any  person,  group,  or  agency  that 
files  an  acceptable  application  to 
intervene. 

""Recipient"  means  the  named  party  or 
entity  that  initially  received  Federal 
funds  under  Chapter  2. 

""Withholding""  means  slopping 
payment  of  Federal  funds  under  Chapter 
2  to  a  recipient  and  stopping  the 
recipient's  authority  to  charge  costs 
under  Chapter  2  for  the  period  of  time 
the  recipient  is  in  violation  of  a 
requirement. 

(Sec.  592,  20  U.S.C.  3872;  Sea  451(a),  (e)  of 
GFJA.  20  U.S.C.  1234(a).  (e);  Sec.  452  of 
GEPA,  20  U.S.C.  1234a:  Sec.  454  of  GEPA.  20 
U.S.C.  1234c) 

§  298.44     Eligibility  for  review. 

Review  under  these  legulations  Is 
available  to  a  recipient  of  Chapter  2 
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funds  that  receives  a  written  notice  from 
an  authorized  Department  official  of — 

fa)  A  final  audit  determination. 

(b)  An  intent  to  withhold  funds;  or 

(c)  A  cease  and  desist  complaint 

(Sec.  592.  20  U.S.C.  3872;  Sec.  45t(a)  of  GEPA. 
20  U.S.C.  1234fa);  Sec.  452  of  GEPA.  20  U  S.C. 
i:34a;  Sec.  454  of  GEPA,  20  U.S.C.  12.34c) 

§  298.45    Written  notice. 

(a)  Written  notice  of  a  final  audit 
determination.  (1)  An  authorized 
Department  official  issues  a  written 
notice  of  a  final  audit  determination  to  a 
recipient  in  connection  with  Chapter  2. 

(2)  In  the  written  notice,  the 
authorized  Department  official — 

(i)  Lists  the  disallowed  expenditures 
made  by  the  recipient: 

(iij  Indicates  the  reasons  for  the  final 
audit  determination  in  sufficient  detail 
to  allow  the  recipient  to  respond; 

fill]  Citt^s  the  requirements  that  are 
the  bas:s  fjr  the  alleged  failure  to 
comply;  and 

fiv)  Advises  the  recipient  that  it  must 
repay  the  disallowed  expenditures  to 
the  Department  or.  within  30  calendar 
days  of  its  receipt  of  the  written  notice, 
request  a  review  by  the  Board. 

f3)  The  authorized  Department  official 
sends  the  written  notice  to  the  recipient 
by  certified  mail  with  return  receipt 
requested. 

fb)  Written  notice  o^  an  intent  to 
withhold  funds,  fl)  An  authorized 
Department  official  issues  a  written 
notice  to  a  recipient  under  Chapter  2  of 
an  intent  to  withhold  funds. 

(2)  In  the  written  notice,  the 
authorized  Department  official — 

fl)  Indicates  the  reasons  why  the 
recipient  failed  to  comply  substantially 
with  a  requirement  that  applies  to  the 
funds: 

fii)  Cites  the  requirement  that  is  the 
basis  for  the  alleged  failure  to  comply; 
and 

fiii)  Advises  the  recipient  that  it  may, 
within  30  calendar  days  of  its  receipt  of 
the  written  notice,  request  a  hearing 
before  the  Board. 

fS)  The  authorized  Department  official 
sends  the  written  notice  to  the  recipient 
by  certified  mail  with  return  receipt 
requested. 

fc)  Written  notice  of  a  cease  and 
desist  complaint,  fl)  The  Secretary 
issues  a  written  notice  of  a  cease  and 
desist  complaint  to  a  recipient  under 
Chapter  2.  The  cease  and  desist 
proceeding  may  be  used  as  an 
alternative  to  a  withholding  hearing. 

f2)  In  the  written  notice  the 
Secretary — 

fi)  Indicates  the  reason  why  the 
recipient  failed  to  comply  substantially 
with  a  requirement  that  applies  to  the 
funds: 


fii)  Cites  the  requirement  that  is  the 
basis  for  the  alleged  failure  to  comply: 
and 

(ill)  Gives  notice  of  a  hearing  that  is  to 
be  held  at  least  30  calendar  days  after 
the  date  the  recipient  receives  the 
written  notice. 

(3)  The  Secretary  sends  the  written 
notice  to  the  recipient  by  certified  maW 
with  return  receipt  requested. 

(Sec.  592(a),  20  U.S.C.  3872(a):  Sec.  451fa).  (e) 
of  GEPA,  20  U.S.C.  1234(a),  (e);  Sec.  452(a)  of 
GEPA,  20  U  S.C.  1234a(a);  Sec.  454(a)  of 
GEPA.  20U.S.C.  1234c(al) 

§  298.46  Filing  an  application  for  review  of 
a  final  audit  determination  or  a  withholding 
hearing. 

id)  An  appellant  seeking  review  of  a 
final  audit  determination  or  a 
withholding  hearing  shall  file  a  written 
application  with  the  Board  Chairperson 
no  later  than  30  calendar  days  after  the 
date  it  receives  written  notice 

(b)  In  the  application,  the  cippeilant 
shall  attach  a  copy  of  the  written  notice 
and  shall,  to  the  satisfaction  of  the 
Board  Chairperson — 

(1)  Identify  the  issues  and  facts  in 
dispute:  and 

(2)  State  the  appellant's  position. 
together  with  the  pertinent  facts  and 
reasons  supporting  that  position. 

(Sec.  592(a),  20  U.S.C.  3a72(a];  Sec.  451(a),  (e) 
of  GEPA,  20  U.S.C.  1234(a),  (e);  Sec.  452(b)  of 
GEPA.  20U.SC.  12,34a(b)) 

§  298.47    Review  of  the  written  notice. 

(a)  The  Board  Chairperson  reviews 
the  written  notice  of  t)ie  final  audit 
determination  or  the  intent  to  withhold 
funds  after  an  application  is  received 
under  §298.46  to  ensure  that  the  written 
notice  meets  the  applicable 
requirements  in  §  298.4,5. 

(b)  If  the  Board  Chairperson  decides 
that  the  written  notice  does  not  meet  the 
applicable  requirements  in  §  298.45,  the 
Board  Chairperson — 

(1)  Returns  the  determination  to  the 
official  who  issued  it  so  that  the 
determination  may  be  properly 
modified:  and 

(2)  Notifies  the  recipient  of  that 
decision. 

(c)  If  the  official  makes  the 
appropriate  modifications  and  the 
recipient  wishes  to  pursue  its  appeal  to 
the  Board,  the  recipient  shall  amend  its 
application  within  30  calendar  days  of 
the  date  it  receives  the  modification. 

(Sec,  592(a).  20  U.S.C.  3872(a):  Sec.  451(a),  (e) 
of  GEPA.  20  U.S.C.  1234(a).  (e):  Sec.  452(b)  of 
GEPA,  20  U.S.C.  1234a(b)) 

§  298.48    Acceptance  of  the  application. 

If  the  appellant  files  an  application 
that  meets  the  requirements  of  §  298.46, 
the  Board  Chairperson — 


(a)  Issues,  within  45  days  of  receiving 
the  application,  a  notice  of  the 
acceptance  of  the  application  to  the 
appellant  and  the  authorized 
Department  official  who  issued  the 
written  notice; 

(b)  Publishes  a  notice  of  acceptance  of 
the  application  in  the  Federal  Register 
prior  to  the  scheduling  of  initial 
proceedings: 

(c)  Refers  the  appeal  to  a  Panel: 

(d)  Arranges  for  the  scheduling  of 
initial  proceedings:  and 

(e)  Forwards  to  the  Panel  and  parlies 
an  initial  hearing  record  that  includes — 

(1)  The  written  notice; 

(2)  The  appellant's  application:  and 

(3)  Other  relevant  documents,  such  as 
audit  reports, 

(Sec.  592(a),  20  U.S.C.  3872fa):  Sec.  451(a).  (p) 
of  GEPA.  20  U.S.C.  1234(a),  (e):  Sec.  452(b)  of 
GEPA.  20  U.S.C.  1234a(bl) 

§  298.49    Rejection  of  the  application. 

fa)  If  the  Board  Chairperson 
determi'ies  that  an  application  does  not 
satisfy  the  requirements  of  §  298.46,  the 
Board  Chairperson,  within  45  days  of 
receiving  the  application,  returns  the 
application  to  the  appellant,  together 
with  the  reasons  for  the  rejection,  by 
certified  mail  with  return  receipt 
requested. 

(b)  The  appellant  has  20  calendar 
days  after  the  date  it  receives  the  notice 
of  rejection  to  file  an  acceptable 
application. 

(c)  If  an  application  is  rejected  twice, 
the  Department  may  take  appropriate 
administrative  action  to — 

fl)  Collect  the  expenditure  disallowed 
in  the  final  audit  determination:  or 
(2)  Withhold  funds. 

(Sec.  592(a),  20  U.S.C.  3872fa);  Sec.  4,51(a),  fe) 
of  GEPA,  20  U.S.C.  1234(a),  (e);  Sec.  452(b)  of 
GEPA,  20  U  S.C.  1234a(b)) 

§  298.50    Intervention. 

fa)  A  person,  group,  or  agency  with  an 
interest  in  and  having  relevant 
information  about  a  case  before  the 
Board  may  file  with  the  Board 
Chairperson  an  application  to  intervene. 

fb)  The  application  to  intervene  shall 
contain — 

(1)  A  statement  of  the  applicant's 
interest:  and 

f2)  A  summary  of  the  relevant 
information. 

fc)fl)  If  the  application  is  filed  before 
a  case  is  assigned  to  a  Panel,  the  Board 
Chairperson  decides  whether  approval 
of  the  application  to  intervene  will  aid 
the  Panel  in  its  disposition  of  the  case, 

(2)  If  the  application  is  filed  after  the 
Board  Chairperson  has  assigned  the 
case  to  a  Panel,  the  Panel  decides 
whether  approval  of  the  application  to 


§  298.53     Of 
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disallowed 
3n:  or 


interv'ene  will  aid  the  Panel  in  its 
disposition  of  the  case. 

(d)  The  Board  Chairperson  notifies  the 
applicant  seeking  to  intervene  and  the 
other  parties  of  the  approval  or 
disapproval  of  the  application  to 
intervene. 

(e)  If  an  application  to  intervene  is 
approved,  the  intervener  becomes  a 
party  to  the  proceedings. 

(0  If  an  application  to  intervene  is 
disapproved,  the  applicant  may  submit 
to  the  Board  Chairperson  an  amended 
application  to  intervene. 

(Sec.  45(a).  (e)  of  GEPA.  20  U.S.C.  12:t4(,<|.  («*)) 

§  298.51     Practice  and  procedure. 

(a)  Practice  and  procedure  befo.^e  the 
Board  in  a  proceeding  for  re\ic\v  of  a 
final  audit  determination  or  a  cease  and 
desist  complaint  are  governed  by  the 
n;les  in  Subpart  E  of  34  CFR  Part  78. 

(b)  Practice  and  procedui-e  before  thu 
Board  in  a  withholding  hearing  are 
governed  by  the  procedures  in  the 
Administrative  Procedure  .Act.  5  US.C 
554  and  556. 

(Sec  r.92(a).  20  U.S.C.  38~2(a);  Sec.  451(e)  of 
GEPA.  20  U.S.C.  1234(e)) 

§  298.52    The  Panel's  decision. 

(a)  The  Panel  issues  a  decision,  based 
on  the  record  as  a  whole,  in  an  appeal 
from  a  final  audit  determination,  or  from 
a  notice  of  an  intent  to  withhold  funds. 
w;thin  180  days  after  receipt  of  the 
parties'  final  submissions,  unless  the 
Board  Chairperson,  for  good  cause 
shown,  grants  the  Pane!  an  extension  of 
this  deadline. 

(b)  The  Board  Chairpeison  submits 
the  Panel's  decision  to  the  Secretary  and 
sends  a  copy  to  each  party  by  certified 
mail  with  return  receipt  requested. 

(Sec:  592(a).  20  U.S  C.  3872(a);  Sec.  451(a],  (e) 
of  C;EFA.  20  use.  1234(ii).  (e);  Sec.  452(d)  of 
Cl.WV  20  use  12:i4a(d)) 

§  298.53     Opportunity  to  comment  on  the 
Panels  decision. 

(a)  Initial  comments  and 
recommendations.  Each  party  has  the 
opportunity  to  file  comments  and 
recommendations  on  the  Panel's 
decision  in  §  298.52  with  the  Board 
Chaiiperson  within  15  calendar  days  of 
;hi'  date  the  party  receives  the  Panel's 
decision. 

[h]  Respond,  vp  comments  and 
n  commendations.  The  Board 
Chairperson  sends  a  copy  of  a  party's 
ir.;;ial  comments  and  recommendations 
to  each  of  the  other  parties  by  certified 
m;.;!  with  return  receipt  requested.  Each 
pcdty  may  file  rcsponsi\T  co.mment.s  ami 
recommendations  with  the  Board 
Chairperson  within  7  days  of  the  date 
the  party  receives  the  initud  comments 
.(od  recommendations. 


(c)  The  Board  Chairperson  forw  ards 
the  parties'  initial  and  responsi\e 
comments  on  the  Panel's  decision  to  the 
Secretary. 

(Sec.  392(a),  29  US.C.  38-2|a).  Sue.  451(a),  (e) 
of  GEPA.  20  US  C.  1234(a).  (e);  Sec.  452(d)  of 
OF.PA  20  use,  U34a(d)) 

§  298.54    The  Secretary's  decision. 

(a)  The  Panel's  di  cision  in  §  298.52 
becomes  the  final  decision  of  the 
Secretary  60  calendar  days  after  the 
date  the  recipient  re-eives  the  Panel's 
decision  unless  the  Secretary,  for  good 
cause  shown,  modifies  or  sets  aside  the 
Panels  decision. 

(b)  if  the  Secretary  modifies  or  sets 
aside  the  Panel's  decision  within  the  60 
days,  the  Secretary  issues  a  decision 
that— 

(1)  Includes  a  statement  of  the  reasons 
for  this  action:  and 

(2)  Beromies  the  Secretary's  final 
decision  GO  calendar  days  after  it  is 
issued. 

(c)  In  proceedings  involving  an  appeal 
from  a  final  audit  determination  or  an 
intent  to  withhold  funds,  to  the  extent 
feasible,  but  consistent  with  the 
Secretary's  obligation  to  enforce 
compliance  with  Chapter  2,  the 
Secretary  defers  to  a  State's 
interpretation  of  the  statutory 
requirements  under  Chapter  2. 

(d)  The  Board  Chairperson  sends  a 
copy  of  the  Secretary's  final  decision 
and  statement  of  re'asons,  or  a  notice 
that  the  Panel's  decision  has  become  the 
Secretary's  final  decision,  to  the  Panel 
and  to  each  party. 

(e)  The  final  decision  of  the  Secretary 
is  the  final  decision  of  the  Department. 

(Sec.  592(a).  20  U.S.C.  3872(a):  Sec.  451  (a),  (e) 
of  GEPA.  20  U.S.C.  1234  (a),  (e);  Sec.  452(d)  of 
GEPA,  20  use.  1234a(d)) 

$  298.55    Cease  and  desist  hearing. 

[dj  /i  o  ■'  '''  appear  at  the  cease  and 
desist  hearing.  The  recipient  has  the 
right  to  appear  at  the  cease  and  desist 
hearing,  which  is  held  before  a  Panel  of 
the  Board  on  the  date  specified  in  the 
complaint. 

(b  )  Opportunity  to  show  cause.  At  the 
hearing,  the  recipient  may  present 
reasons  why  a  cease  and  desist  order 
should  not  be  issued  by  the  Board  based 
on  the  violation  of  law  stated  in  the 
complaint. 

(Sec.  451  (a)  fe)  of  GEPA.  20  U.S.C.  1234  (a), 
(c):  Sec;  454(b)  of  GEPA.  20  U  S.C.  1234r(ti)) 

^  298.56     Cease  and  desist  written  report 
and  order 

(.. I  If.  after  the  hearing,  the  Panel 
decides  that  the  recipient  has  violated  a 
legal  requirement  as  staled  in  the 
complaint,  the  Panel — 


(1)  Makes  a  u  -it;en  report  stating  its 
findings  of  fact;  and 

(2)  Issues  a  cease  and  desist  order. 

(b)  The  Board  Chairperson  sends  the 
report  and  order  to  the  recipient  by 
certified  mail  with  return  receipt 
requested. 

(c)  The  order  becomes  final  60 
calendar  days  after  the  date  the  order  is 
received  by  the  recipient. 

(d)  The  Secretary  does  not  review  the 
order  issued  by  the  Board  under  this 
section. 

(Sec.  451  (a),  (e)  of  GEPA,  20  U.S.C.  1234  (a), 
(p):  Sec.  454  (c).  (d)  of  GEPA.  20  U.S.C.  1234 
(c).  (d)) 

§  298.57     Enforcement  o'  a  cease  and 
desist  order. 

(j)  If  the  Panel  issues  a  cease  and 
desist  report  and  order,  the  recipient 
shall  take  immediate  steps  to  comply 
with  the  order, 

(b)  If,  after  a  reasonable  period  of 
time,  the  Secretary  determines  that  the 
recipient  has  not  complied  with  the 
cease  and  desist  order,  the  Secretary 
may— 

(1)  Withhold  funds  payable  to  the 
recipient  under  Chapter  2  without  any 
further  proceedings  before  the  Board;  or 

(2)  Certify  the  facts  of  the  matter  to 
the  Attorney  General  for  enforcement 
through  appropriate  proceedings. 

(Sec.  451  (a),  (e)  of  GEPA.  20  U.S.C.  1234  (a), 
(e):  Sec  454(e)  of  GEPA.  1234c{e)) 

Appendix— Summary  of  Revisions 
Comments,  and  Responses 

Note. — This  appendix  will  not  appear  in 
the  Code  of  Federal  Regulations 

The  following  paragraphs  summarize 
significant  public  comments  received  on 
the  notice  of  proposed  rulemaking 
(NPRM)  for  Chapter  2  of  the  Education 
Consolidation  and  Improvement  Act  of 
1981  (ECIA).  and  the  Secretary's 
responses  to  those  comments,  as  well  as 
changes  made  in  the  final  regulations  in 
response  to  continuing  staff  review 
following  publication  of  the  NPRM.  The 
summary  relating  to  the  text  of  the 
regulations  is  organized  according  to  the 
order  of  the  subparts  and  sections  in  the 
NPRM.  Where  a  section  number  in  the 
final  regulations  differs  from  the  section 
number  in  the  NPRM,  the  comparable 
provision  in  the  final  regulations  is 
indicated.  In  general,  the  Secretary  has 
not  attempted  to  respond  in  this 
document  to  comments  which  objected 
to  the  appropriateness  of  legislative 
decisions  made  by  the  Congress  in 
enacting  Chapter  2. 
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Preamble  I 

Comments  on  the  preamble  to  the 
Chapter  2  regulations  were  concentrated 
on  the  following  matters: 
— The  format  of  the  regulations  and  the 

use  of  nonregulatory  guidance. 
— The  applicability  of  the  General 

Education  Provisions  Act  to  the 

Chapter  2  program. 
—The  applicabilitv  of  Sections  1742  and 

1743  of  Title  XVII  of  the  Omnibus 

Budget  Reconciliation  Act  to  the 

Chapter  2  program. 
These  issues  are  taken  up  in  sequence. 

Format  and  Nonregulatory  Guidance 

Considerable  comment  was  received 
on  matters  of  style  and  format  related  to 
the  .NPRM.  A  number  of  commenters 
objected  that  the  regulations  did  not 
contain  all  relevant  statutory  provisions 
or  did  not  provide  more  extensive 
guidance  on  various  interpretive  issues 
under  Chapter  2.  While  several  of  these 
commenters  understood  the  Secretary's 
intent  to  issue  shorter  regulations  and  to 
avoid  limitations  on  State  and  local 
administrators,  they  requested  that  all 
statutory  provisions  be  contained  in  the 
text  of  the  regulations  so  as  to  avoid 
compelling  the  reader  to  consult 
independent  sources  and  urged  that 
further  clarification  be  provided  on 
various  issues  as  discussed  more  fully  in 
the  following  paragraphs.  Some 
commenters  either  objected  to  the  length 
of  the  regulations  or  proposed  deletion 
of  those  provisions  which  paraphrased 
statutory  materials.  A  number  of 
commenters,  representing  State 
educational  agencies  (SEAs),  applauded 
the  intent  and  effect  of  the  regulations 
and  requested  neither  major  additions 
nor  major  deletions.  As  one  commenter 
representing  an  SEA  observed,  "[wle 
sincerely  believe  that  the  effort  of  the 
U.S.  Department  of  Education  in  issuing 
the  proposed  regulations  for  Chapter  2  is 
a  step  in  the  right  direction,  as  the  new 
set  has  considerably  reduced  the  length 
and  complexity  of  former  regulations." 

The  Secretary  believes  that  the 
abbreviated  regulations  carry  out 
congressional  intent  as  stated  in  Section 
591  of  the  ECIA  and  implement  the 
objective  of  the  Administration  to  limit 
regulations  to  those  absolutely 
necessary  to  carry  out  Federal  statutory 
requirements,  leaving  the  details  of 
administration  to  State  and  local 
discretion.  To  provide  a  framework  to 
inform  State  and  local  educational 
agencies  of  the  basic  provisions  of  the 
Chapter  2  statute,  a  limited  number  of 
statutory  references  in  the  regulations 
are  essential,  and  the  Secretary  has  not 
deleted  these.  On  the  other  hand,  with 
limited  exceptions  in  response  to 


specific  comments  calling  for  necessary 
clarification,  the  Secretary  has  not 
added  significantly  to  the  length  of  the 
final  regulations.  The  Secretary  notes 
that,  in  general,  comments  calling  for 
greater  length  and  specificity  in  the 
regulations  did  not  come  from  State  or  • 
local  educational  agencies — agencies 
that  are  charged  with  the  administration 
of  Chapter  2.  Instead,  as  indicated. 
commenters  from  these  agencies  and 
their  representatives  did  not  call  for 
substantial  revision  in  the  Secretary's 
approach  under  Chapter  2. 

In  order  to  avoid  a  burden  on  readers 
who  would  otherwise  need  to  find 
statutory  material  outside  the 
regulations,  the  Secretary  has  included 
in  the  nonregulatory  guidance  copies  of 
all  relevant  statutes  and  regulations. 
This  document,  when  issued  in  final 
form,  should  alleviate  the  concern 
expressed  by  commenters  regarding  the 
difficulty  of  finding  relevant  statutory 
material. 

A  variety  of  comments  concerned  the 
nonregulatory  guidance  itself.  While 
applauding  the  effort  to  afford  greater 
flexibility  and  discretion  at  the  State 
and  local  levels,  a  commenter  expressed 
concern  that,  in  the  future,  auditors 
might  not  be  guided  by  this  intent. 
Several  commenters  asked  for  an 
opportunity  to  comment  on  the 
nonregulatory  guidance  before  it 
became  final.  Others  urged  that 
nonregulatory  guidance  was  no 
substitute  for  regulations. 

The  Secretary  has  distributed  in  draft 
form  copies  of  the  nonregulatory 
guidance  for  Chapter  2.  This  document 
made  clear  that,  when  finalized,  it 
would  be  binding  on  the  U.S. 
Department  of  Education  but  not  on 
State  and  local  educational  agencies, 
and  that  it  would  not  forech:)se  the 
development  of  alternative  approaches 
that  are  consistent  with  the  statute  and 
regulations  but  may  be  more  in  keeping 
with  local  needs  and  circumstances.  The 
Secretary  emphasized  in  this  draft 
guidance  that  State  and  local  officials 
are  free  to  develop — indeed  are 
encouraged  to  develop — alternative 
approaches. 

The  draft  document  was  distributed 
with  an  invitation  to  readers  to  submit 
suggestions  for  additions  or  deletions  as 
well  as  other  reactions.  Moreover,  the 
preamble  to  the  Febuary  12  NPRM 
notified  the  public  of  the  prospective 
issuance  of  the  document  and  requested 
suggestions  for  matters  which  should  be 
included  in  it.  Finally,  it  should  be 
noted,  the  draft  nonregulatory  guidance 
had  been  discussed  at  a  number  of  open 
meetings  for  administrators  of  Chapter  2 
programs  and  others — meetings  in 
which  comments  on  the  material  and 


subjects  for  possible  treatment  in  the 
material  have  been  suggested  by 
participants. 

Under  these  circumstances,  the 
Secretary  believes  that  he  has  been 
responsive  to  comments  calling  for 
sharing  this  document  and  affording 
opportunity  for  comment.  In  this 
context,  the  Secretary  notes  that  a 
number  of  commenters  on  the  NPRM 
indicated  familiarity  with  the 
nonregulatory  guidance  and  submitted 
comments  on  it.  Moreover,  the  Secretary 
recognizes  that  nonregulatory  guidance 
is  not  a  substitute  for  regulations.  Where 
regulations  have  been  needed  and  are 
authorized  under  the  standards  of 
Section  591  of  the  ECIA.  they  have  been 
issued  and  are  included  in  these  final 
regulations.  The  nonregulatory  guidance, 
on  the  other  hand,  responds  to  the 
invitation  in  Section  591(b)  of  the  ECIA 
to  provide  "technical  assistance, 
information,  and  suggested  guidelines 
designed  to  promote  the  development 
and  implementation  of  effective 
instructional  programs  and  to  otherwise 
assist  in  carrying  out  the  purposes  of 
(Chapter  2]."  The  informal  comments 
which  have  been  received  by  staff  of  the 
Education  Department  (in  connection 
with  conferences  which  have  been  held) 
suggest  that  this  approach  has  been  well 
received  in  the  field  and  that  the 
nonregulatory  guidance  was  generally 
regarded  as  helpful  without  imposing 
extensive  substantive  requirements  on 
State  and  local  educational  agencies. 
One  commenters— on  behalf  of  an 
SEA — commended  the  work  of  the 
Department  in  preparing  both  the 
proposed  regulations  and  the 
nonregulatory  guidance.  This 
commenter  observed  that,  because 
consolidation  is  an  experiment  in 
government,  "SEAs  and  LE.'Vs  deserve 
the  benefit  of  the  doubt  whenever  and 
wherever  possible."  The  Secretary 
agrees  with  this  assessment,  and  the 
Secretary's  development  of  both 
Chapter  2  regulation  and  Chapter  2 
nonregulatory  guidance  reflects  this 
approach. 

Other  commenters — also  representing 
SEAs — referred  to  the  document  as  "an 
extremely  helpful  guide"  or  as  "most 
helpful."  Still  others  expressed 
favorable  disposition  toward  various 
portions  of  the  nonregulatory  guidance. 
No  commenters  appeared  to  suggest  that 
the  guidance  should  not  be  finally 
issued.  Under  these  circumstances,  the 
Secretary  has  decided  to  issue  in  final 
form  the  nonregulatory  guidance, 
revised  to  take  into  account  various 
comments,  and  to  distribute  that 
document  following  the  publication  of 
these  final  regulations.  Responses  to  a 
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number  of  comments  calling  for 
explanation  or  clarification  of  specific, 
technical  matters  will  be  provided  in  the 
nonregulatory  guidance  when  issued  in 
final  form. 

Treatment  of  "Carry-Over"  Funds 

SEAs  generally  agreed  with 
information  on  the  treatment  of  "carry- 
over" funds  contained  in  the  preamble 
to  the  NPRM.  This  inforn.ation  is 
included  in  the  preamble  to  this 
document. 

Applicability  of  Other  statutes 

General  Education  Provisions  Act. 
The  preamble  to  the  Chapter  2  NPRM 
indicated  that  it  had  been  determined 
that  the  General  Education  Provisions 
Act  (GEPA),  20  U.S.C.  1221-1234e.  is 
inapplicable  to  Chapter  2  except  for 
those  sections  of  GEPA  specifically 
made  applicable  by  Section  596  of  the 
ECIA.*  A  considerable  number  of 
commenters  objected  to  this 
interpretation,  contending  that  GEPA 
was  generally  applicable  to  Chapter  2. 
and  urged  the  Secretary  to  revise  his 
interpretation. 

The  preamble  to  the  final  Chapter  2 
regulations  published  on  July  29,  1982 
also  indicated  that,  except  for  the 
sections  of  GEPA  that  were  specifically 
made  applicable  by  Section  596  of  the 
ECIA,  the  provisions  of  GEPA  did  not 
apply  to  Chapter  2.  This  determination 
was  made  because  Section  596  of  the 
ECIA  is  ambiguous  on  the  issue  of  GEPA 
applicability  and  because  of  the  concern 
that  Chapter  2  be  kept  as  free  as 
possible  from  the  imposition  of  detailed 
and  sometimes  conflicting  requirements 
in  GEPA  that  would  decrease  the 
flexibility  and  increase  the  burden  of 
SEAs  and  LEAs  in  carrying  out  their 
Chapter  2  responsibihties. 

In  light  of  comments  subsequently 
received,  the  Secretary  has  now 
reconsidered  this  determination.  In 
reconsidering  this  matter,  the  Secretary 
has  been  concerned  that  continuing 
controversy  over  the  issue  of  GEPA 
applicability  to  Chapter  2  would  iT.pau 
the  smooth  and  efficient  implementation 
of  the  program,  Therefore,  8ul)ject  to  the 
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exceptions  described  in  the  preamble  to 
these  regulations,  the  Secretary  adopts 
the  interpretation  that  GEPA  is 
applicable  to  Chapter  2.  The  Department 
Will  carry  out  its  administrative  role 
under  Chapter  2  in  light  of  that 
determination. 

Sections  1742-1745  of  the  Omnibus 
Budget  Reconciliation  Act.  Questions 
were  raised  regarding  the  basis  for  the 
Secretary's  determinations  (contained  in 
the  preamble  to  the  N'PRM)  that 
Sections  1744  and  1745  of  Title  17  of  ihe 
Omnibus  Budgei  Reconciliation  Ac  t 
("Reconciliation  Act")  apply  to  Chapter 
2  but  that  Sections  1742  and  1743  do  not. 
Section  1744,  concerning  access  to 
records  by  the  Comptroller  General, 
states  that  it  applies  to  any  grar.t 
program  established  or  provided  fcr  by 
the  Reconciliation  Act,  It  is  thus  clearly 
applicable  to  Chapter  2.  and  the 
Secretary  has  so  indicated.  Section  174.5. 
concerning  State  auditing  requirements 
applies  to  any  funds  which  a  State 
receives  under  "any  consolidated 
assistance  program"  established  or 
provided  for  by  the  Reconciliation  Act. 
Because  Chapter  2  is  clearly  a 
"consolidated  assistance  program,"  the 
Secretary  concluded  that  Section  1745 
applies  to  Chapter  2.  Sections  298.16  and 
298.17  implement  these  sections  of  the 
Reconciliation  Act.  Commenters  did  not 
g-enerally  dispute  these  determinations 
of  applicability. 

On  the  other  hand.  Section  1743  of  the 
Reconciliation  .-^ct  is  a  transition 
provision  applicable  to  Fiscal  Year  1982 
only;  it  requires  a  State  to  certify  that  it 
has  met  certain  public  reporting  and 
public  hearing  requirements  of  Section 
1742.  Because  Chapter  2  does  not  take 
effect  until  (uly  1,  1982  and  Section  1743 
applies  only  to  Fiscal  Year  1982,  the 
Secretary  concluded  that  Section  1743 
was  not  intended  to  apply  to  Chapter  2. 

Section  1742  provides  for  certain 
rt'ports  and  hearings.  Section  1742 
applies  only  to  "block  grant"  programs 
as  narrowly  defined  in  Section  1741.  If 
applicable  at  all.  Section  1742  would 
apply  only  to  the  State  agency  portion  of 
the  Chapter  2  grant  because  the 
definition  excludes  the  portion  of  funds 
that  are  paid  to  a  State  with  a 
requirement  that  they  be  passed  through 
to  sub-State  entities  under  a  statutory 
formula.  (J27  Cong.  Rec.  H5696  (daily  ed. 
July  29. 1981)).  Ambiguities  in  Section 
1742  and  the  extent  to  which  its 
provisions  overlap  those  of  Chapter  2 
convince  the  Secretary  that  Section  1742 
was  not  clearly  intended  to  apply  even 
to  State  funds. 

For  example,  the  definition  of  block 
grant  funds  in  Section  1741  of  the 
Reconciliation  Act  indicates  that  only 


those  programs  supporting  activities 
previously  funded  "by  Federal 
Govcrnm.ent  allocations  to  local  units  of 
Government  or  other  eligible  entities" 
are  covered  under  the  definition  and. 
therefore,  by  Section  1742  However,  the 
activities  supported  by  Chapter  2  were 
in  large  measure  previously  funded  by 
Federal  discretionary  grant  programs 
not  by  allocations,  in  the  sense  of 
payments  made  under  a  statutory-based 
formula  to  eligible  recipients. 

These  and  other  differences  between 
Section  1742  and  Chapter  2  indicate  that 
the  conditions  imposed  by  Section  1742 
were  not  clearly  intended  to  be  imposed 
on  Chapter  2  recipients  by  the  Congress. 
The  Secretary  does  not  regard  himself 
as  empowered  to  impose  them  by 
regulatory  interpretation. 

Subpart  A— How  a  State  or  Local 
Educational  Agency  Obtains  Funds 
Under  Chapter  2 

(1)  Sections  298. 1    Purpose:  298.2 
Definitions:  298.3    General 
responsibilities  of  State  and  local 
educational  agencies. 

Relatively  few  comments  were 
received  on  these  sections  and  no 
substantive  changes  have  been  made. 

One  commenter  suggested  that  a 
definition  of  the  term  "gified  and 
talented"  be  included  in  §  298.2.  No 
change  has  been  made  because  the  term 
is  not  used  in  the  text  of  the  regulations. 
See  Section  582(3)(A)  of  Chapter  2. 

A  commenter  objected  to  the  breadth 
of  the  statement  of  the  SEA's 
responsibilities  in  §  298.3(a)  and  sought 
clarification  on  the  types  of  monitoring 
procedures  necessary  to  the  SEA  role. 
However,  the  statement  in  S  298.3(a) 
reflects  statutory  language  and 
monitoring  procedures  should  be  left  to 
the  SEA. 

(2)  Section  298.4— State  applications. 
*  A  number  of  commenters  suggested 
that  the  regulations  should  specify 
application  requirements  in  greater 
detail  and  clarify  certain  requirements 
or  that  a  standard  application  format 
should  be  required,  particularly  with 
respect  to  matters  such  as  reporting  on 
the  allocation  of  funds  among  Chapter  2 
purposes.  One  commenter  observed  that 
this  standardization  would  be  most 
important  for  the  annual  evaluation  of 
effectiveness  required  by  Section 
564(a)(5)  of  Chapter  2.  Another 
commenter  thought  the  State  application 
should  contain  information  on 
recommendations  by  the  State  advisory 
committee.  General  clarification  of  SEA 
and  LEA  evaluation  responsibilities  was 
requested  in  another  comment. 

The  Secretary  believes  that  a  State's 
obligation  to  file  an  application  should 
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be  confined  to  the  statutory 
requirements  in  Section  564  of  Chapter  2 
and  that  the  increased  flexibdity  for 
State  administration  which  Congress 
intended  in  enacting  Chapter  2  would 
best  be  achieved  by  leaving  the  format 
of  the  State  application  to  individual 
State  determination.  The  draft 
non'^egulatory  guidance  contains 
information  designed  to  assist  State 
educational  agencies  in  meeting  State 
application  requirements,  including  a 
copy  of  the  relevant  statutory 
provisions. 

The  Sfrcretarv-  does  not  believe  that 
these  regulatory  decisions  will  produce 
noncomp'iance  with  the  statutory 
require'. .en»s.  As  indicated  in  the 
ncnregulatory  guidance,  the  Secretary 
will  check  to  ensure  that  a  State's 
application  meets  the  statutory 
requirements  in  Section  .564  of  Chapter 
2. 

A  change  has  been  made  in  the  final 
regulations  to  clarifv'  that  a  State  is 
responsible  to  amend  an  application 
which  covers  more  than  one  year  only 
when  substantial  changes  are  made  and 
then  only  on  an  ann'.ia!  basis.  In 
addition,  the  final  regulations  clarify  the 
State's  evaluation  responsibilities. 

(3)  Section  098.5— Allotments  to 
States  of  Chapter  2  funds. 

Section  563  of  Chapter  2  defines  the 
terms  "school-age  population  '  and 
"State"  for  purposes  of  determining  the 
allocation  of  Chapter  2  funds  to  States. 
Section  298.5  of  the  \PRM  dealing  with 
the  sa.me  fiub)ect  did  not  include 
definitions  of  these  terms  At  the 
suggestion  of  a  commenter  and  in  the 
interest  of  further  clarity,  the  Secretary 
has  included  these  definitions  in  the 
final  regulations. 

A  commenter  representing  one  of  the 
outlying  territories  described  in 
§  298.5(a](l)  of  the  final  regulations 
questioned  whether  the  use  of 
enroU.Tient  data  best  meets  the  unique 
needs  of  that  jurisdiction  because  of  its 
low  enrollment  level.  Because  a  more 
satisfactory  uniform  standard  for 
determining  allotments  among  the  five 
territories  named  in  §  298. 5{a)  has  not 
been  suggested  and  no  other  obiections 
have  been  received,  the  Secretary'  has 
decided  to  retain  the  standard  set  forth 
in  §  298.5(a)(1). 

Questidhs  were  raised  as  to  whether 
the  Chapter  2  statute  provides  a 
reservation  of  funds  for  the  Secretary  of 
Defense  and  the  Secretary  of  the  Interior 
for  the  benefit  of  schools  operated  by 
their  respective  Departments.  The 
statute  does  not  provide  set-asides  for 
these  purposes.  Clarifying  information  to 
this  effect  will  be  included  in  the 
nonreguiatory  guidance. 


(4)  Section  298.8— State  advisory 

committee. 

A  number  of  comments  focused  on  the 
State  advisory  committee  (SAC) 
requirement  of  Chapter  2.  State 
educational  agency  comments  generally 
supported  the  proposed  regulations  or 
declined  to  recommend  changes  in  them. 
A  number  of  il.A  commenters  inquired 
as  to  the  steps  to  be  taken  if  the  SEA 
ignored  the  advice  of  the  State  advisory 
committee. 

Some  comments  from  educational 
organizations  objected  to  the 
interpretation  in  the  NPRM  that  the 
State  Board  of  Education  could  be  the 
State  advisory  committee  if  the 
conditions  stated  in  §  2JJ8.f)(b)  are 
satisfied.  These  comm.enters  expressed 
concern  that  a  State  Board  could  not 
perform  the  functions  contemplated  for 
the  advisory  committee  and  that  the 
Secretary's  approach  would  defeat  the 
purpose  of  Section  564ta)(2)  to  have  a 
cross-section  of  the  community 
providing  guidance  and  having  input 
into  how  funds  are  allocated  to  LEAs 
and  how  the  State  uses  those  funds 
reserved  for  State  use  One  commenter 
suggested  that  the  regulations  should 
make  clear  that  the  State  Board  could 
not  serve  as  the  SAC  if  it  was  the 
governing  board  of  the  SELA 

Several  commenters  suggested  the 
addition  of  other  categories  of  members 
for  the  State  advisory  committee  such  as 
representatives  of  the  gifted  and 
talented.  Other  commenters  uiged  that 
the  regulations  provide  more  specificity 
on  the  representative  nature  of  SAC 
membership  or  restrict  SAC  membership 
to  persons  who  are  either  members  of 
the  group  they  represent  or  are  selected 
by  a  membership  organizatjan 
composed  of  that  group. 

No  change  in  §  298.6  has  been  made. 
The  basic  role  of  the  SAC,  as 
contemplated  in  Section  564(a)(2)  of 
Chapter  2,  is  advisory-  Therefore,  the 
Secretary  se^s  no  need  to  establish 
regulatory  devices  to  require  an  SEA  to 
follow  a  SACs  advice.  Because  a  SAC's 
role  is  advisory,  it  would  not  be  in  a 
position  to  designate  LE.^s  eligible  to 
receive  allocations,  as  suggested  by  one 
commenter. 

The  Secretary's  interpretation 
regarding  the  use  of  a  State  Board  of 
Education  as  a  SAC  was  provided  in 
response  to  numerous  questions  on  the 
sul'ject  posed  dunng  briefing  meetings 
on  Chapter  2  and  is  designed  to  indicate 
the  fiexibility  available  to  a  Governor  in 
establishing  a  SAC.  Because  the 
representation  requirements  of  Section 
564(a)(2)  of  Chapter  2  must  still  be  met 
when  using  the  State  Board,  the 
appointment  must  be  made  by  the 
Governor,  and  the  State  Board  may  not 


be  the  SEA  under  State  law,  the 
Secret  irv  believes  that  there  is  no  basis 
for  d<'n\  mg  this  degree  of  administrative 
flexibility  if  the  stated  conditions  are 
met.  The  requirement  that  the  State 
board,  .;  iised,  meet  the  representation 
requirement  of  Section  564(a)(2)  is 
designed  to  ensure  compliance  with  the 
statutory  purpose  of  drawing  community 
input  into  the  decisions  on  which  the 
SAC  provides  advice. 

Addition  to  a  SAC  of  representative 
groups  not  mentioned  in  the  statute, 
such  as  the  gifted  and  talented,  is  a 
matter  for  State  determination. 
Similarly,  the  Secretary  believes  that 
regulatory  restrictions  on  the  manner  in 
which  a  State  may  determine  whether 
an  individual  meets  the  representation 
requirements  of  Section  564(a)(2)  of 
Chapter  2  would  unduly  restrict  the 
flexibility  of  a  State  to  make  these 
determinations  and  would  be 
inconsistent  with  Section  591.  as  well  as 
the  broad  authority  vested  in  the 
Governor  by  Section  564(a)(2)  of 
Chapter  2. 

Comment  was  also  received  regarding 
the  manner  in  which  teachers  should 
participate  in  a  SAC.  The  commenter 
suggested  that  appointment  of 
surrogates  for  teachers  should  be 
discouraged.  Although  effective 
participation  of  teachers  in  a  SAC  is  an 
important  element  in  ensuring  the 
success  of  Chapter  2.  the  Secretary 
believes  that  the  manner  in  which 
participation  is  achieved  should  be  left 
to  State  determination. 

(5)  Section  298.7 — LEA  applications. 

Section  298.7  has  been  amended  in  the 
final  regulations  to  state,  rather  than 
merely  cross-reference.  Chapter  2 
requirements  regarding  LEA 
consultafion  with  parents,  teachers,  and 
other  groups.  'While  no  more  than  the 
statutory  requirements  are  included,  this 
change  should  aid  in  focusing  the 
attention  of  LEAs  on  their  statutory 
responsibilities  relating  to  parent  and 
teacher  consultation.  The  Secretary 
received  a  number  of  comments 
expressing  concern  that  this  requirement 
was  not  clear.  On  the  other  hand,  the 
Secretary  has  declined  to  establish 
additional  requirements  or  criteria  not 
stated  in  the  statute  regarding 
consultation,  although  a  number  of 
commenters,  including  organizations 
interested  in  promoting  consultation, 
recommended  minimum  criteria  or 
further  oefinition  to  describe  minimum 
standards  for  meeting  the  "systematic 
consultation"  requirement.  The 
Secretary  believes  that  Chapter  2  was 
specifically  designed  to  afford  SElAs  and 
LEAs  greater  discretion  in  this  area  by 
avoiding,  for  example,  a  requirement 
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ihdt  local  advisory  committees  be 
(  staLilished.  The  precise  steps  needed  to 
achieve  parent  and  teacher  consultation 
are,  in  the  Secretary's  view,  best  left  to 
local  determination.  As  indicated  in  the 
Senate  report,  "[njo  mention  is  made  of 
local  educational  agency  advisory 

1  ommiltees,  and  the  [Senate]  Committee 
considers  ttie  use  and  re  le  of  advisory 
c.Drnmittees  to  be  purely  a  matter  of 
local  discretion."  S.  Rep.  \'o.  139.  97th 
Cong.,  1st  Sess.  896(1981). 

The  Secretary  has  declined  to 
describe  other  LEA  application 
lequiremenls  in  further  detail.  Iteiieving 
that  this  is  a  matter  properly  left  to  State 
:idministration  under  the  ECL\.  .\'or  has 
the  Secretary  deemed  it  appropriate  as 
virged  by  some  commenters  to  m.indate 
formal  complaint  (or  "right  to  petition") 
procedures  at  the  Federaj  level, 
!;plieving  such  a  step  is  inconsistent 
with  the  thrust  of  Section  561  of  Chapter 

2  to  vest  administrative  responsibility  in 
State  educational  agencies. 

.^\  change  has  also  been  made  m 
S  298.7,  parallel  to  the  change  m  §  298.4 
for  State  applications,  to  reflect  the 
circumstances  under  which  an  I.EA  must 
amend  its  application,  (§  298.7(b)(1)  in 
the  final  regulations), 

(6)  Spction  298  8— Allocation  of 
ChopttT 2  Funds  to  I.EAs. 

SEAs  and  their  representatives 
generally  applauded  the  flexibility 
inherent  in  §  298.8(d)  and  cautioned 
against  the  use  of  unpublished  or 
informal  standards  in  the  review  of 
St.'ite  criteria, 

.'\  number  of  comments  received  from 
LFilAs  suggested  that  the  factors  for 
iiicntification  of  "high-cost"  chihfren 
should  recognize  LEAs  with  children  in 
desegregation  programs.  The  following 
ifoislative  history  in  the  Senate  Report 
on  this  subject  was  cited  in  favor  of 
including  regulatory  language,  S.  Rep. 
N'o.  139.  97th  Cong..  1st  Sess.  896  (1981) 

.•M  least  80  pciceiil  of  the  funds  uiidt^r  tliis 
.siilipart  are  to  be  iiilncHtod  directly  to  local 
educational  agencies  on  a  needs  basis  as 
described  In  the  legislation  Since  funds 
previously  earmariced  by  school 
(li-segregation  assistance  have  been 
'"nsoliddted  into  this  subparl.  the  conimitlee 
rxpi'cls  that  recu>;niUon  of  additional  costs 
iiu;urred  by  the  I'fforts  to  alleviate  the 
isoltilion  of  minority  group  children  where 
.ippropnate  will  be  included  among  the  needs 
tutors  considered  in  the  allot;ation  of  funds 
lo  local  educational  agencies,  tlowevor. 
c.insisleni  with  existing  l.tw,  such  funds  are 
not  lo  be  used  for  the  transportation  of 
students  or  teachers  or  for  Hcquisition  of 
pupil  tiMiisportation  e(niipnii'nt. 

In  light  of  these  comments  and  the 
i|iioted  legislative  history,  langii.i^e  will 
ill'  included  in  the  nonregulatoi  \ 
.'guidance  to  the  effect  that  children  in 
school  districts  seeking  to  overcome 


minority  group  isolation  may  be  a  "high- 
c'lst  ■  factor  lor  purposes  of  Section  .5n5, 
A  similar  change  wii]  also  be  made  witli 
respect  to  the  gifted  and  talented 
population. 

Comments  that  the  State  formula  must 
give  particular  weight  to  particular 
factors,  that  regulations  should  provide 
more  detailed  guidance  regarding  the 
standards  the  Secretary  will  use  in 
determining  whether  State  criteria  meet 
the  requirements  of  Section  565,  and  that 
the  Secretary  define  certain  te/ms  used 
in  §  298.8(b)  ha\-e  not  produced  changes 
in  the  regulations.  The  Secretar\'  agrees 
with  the  thrust  of  comments  urging  that 
ma.ximum  regulatory  restraint  should  be 
exercised  in  this  area  and  that  Slates 
should  be  given  maximum  flexibility  to 
make  these  determinations  according  to 
their  priorities,  subject  only  to  the 
conditions  of  the  statute,  A  number  of 
the  issues  which  commenters  suggested 
be  r(>solvf  d  under  §  298.8  are  addressed 
in  the  draft  nonreguiatorj  guidance. 

(7)  Section  298.9— Heu /location. 
Some  commenters  questioned  the 

authority  for  this  section.  The  Secretary 
believes  that  reallocation  authority  is 
inherent  in  the  nature  of  the  allocation 
process  as  a  means  of  carrying  out  a 
Stale's  statutory  duties  regarding  the 
distribution  of  fund.s.  Standards  for 
reallocation  are  needed  in  order  to 
inform  affected  LEAs  so  that  they  may 
plan.  The  Secretary  believes  that  this 
exercise  of  regulatory  authority  is  in 
keeping  with  Section  591  of  Chapter  2. 

Several  cc'inmentcrs  have  requested 
(darification  of  the  relationship  between 
•;  298.14(a)  regarding  the  availability  of 
funds  and  Ihe  reallocation  authority. 
rhis  relationship  is  clarified  in  a 
revision  made  to  §  298.9(a)(1). 

Several  other  technical  and  editorial 
revisions  have  been  made  in  §  298.9. 

(8)  Section  298. 10— Use  of  Chapter  2 
funds. 

Few  comments  were  received  on  this 
section  and  no  change  has  been  made. 
One  commenter  asked  for  clarification 
that  funds  can  be  used  for  gifted  and 
talented  children.  The  Secretary 
concludes  that  no  further  clarification  is 
needed  since  Section  582(3)(A)  of 
Chapter  2  clearly  authorizes  the  use  of 
funds  for  programs  serving  gifted  and 
talented  children. 

Comment  was  received  regarding  the 
interpretation  given  Section  573(a).  with 
respect  to  the  requirement  in  that 
section  that  an  LEA  participate  in  all 
five  program  activities  or  none.  One 
commenter  suggested  that  if  SEAs  and 
LKAs  are  aln'a<iy  salislviiig  thesis 
requirements  through  other  programs, 
they  may  use  funds  for  Subpart  A 
purposes.  A  clarification  to  this  effect 


will  be  provided  in  the  nonregulatory 
guidance. 

Some  commenters  expressed  concern 
that,  in  light  of  the  broad  statement  of 
purposes  for  which  funds  can  be  used 
and  the  apparent  failure  of  the  proposed 
regulations  to  contain  limitations  on  the 
use  of  funds,  States  could  divert  funds  lo 
purposes  other  than  those  authorized. 
The  regulations  in  §  298.10  provide  that 
Chapter  2  funds  are  to  be  used  for 
activities  consistent  with  the  purposes 
of  Chapter  2,  including  purposes 
described  in  Subchapters  A,  B,  and  C  of 
Chapter  2.  Appropriately,  the 
regulations  neither  limit  nor  expand  the 
purposes  for  which  funds  may  be  used 
as  contained  in  the  statute.  The  conduct 
of  audit  responsibilities  by  the  State 
under  §  298.17  and  by  the  Inspector 
General,  where  appropriate,  can  be 
expected  to  prevent  or  redress  uses 
which  are  beyond  the  purview  of  the 
statute. 

Subpart  B — Fiscal  requirements  that  a 
State  or  local  educational  agency  must 
meet. 

(9)  Sections  298.11-298.12— 
Maintenance  of  effort. 

Several  commenters  urged  that 
§  298,11  (a)(2)  be  changed  to  provide  that 
certain  expenditures  connected  with 
initial  acquisition  or  establishment  of 
libraries  or  media  centers  may  be  taken 
into  account  in  determining 
maintenance  of  effort.  This  issue  will  be 
addressed  in  the  nonregulatory 
guidance.  In  addition,  clarification  will 
be  provided  in  that  document  as  to  how 
the  Secretary  may  respond  to 
computational  problems  arising  when 
education  programs  in  a  State  are 
funded  on  other  than  an  annual  basis. 

The  Secretary  does  not  believe  that 
the  statute  affords  authority  to  measure 
maintenance  of  effort  in  terms  of 
"constant  ■  rather  than  "inflated" 
dollars,  as  suggested  by  one  commenter. 

Editorial  changes  in  §  298.11  have 
been  made  to  conform  it  more  closely  to 
the  language  of  Section  585(a)  of 
Chapter  2. 

(10)  Section  298.13—Supplement.  not 
supplant. 

A  number  of  commenters  urged  that 
more  specific  guidance  be  provided  in 
Ihe  regulations  on  the  subject  of  the 
supplement,  not  supplant  requiremonl 
because,  as  one  commenter  urged. 
Chapter  2  provides  "general"  assistance 
and  the  potential  for  abuse  is  great. 

Nonregulatory  guidance  on  the  issue 
of  the  supplement,  not  supplant 
requirement  is  provided  in  the  draft 
nonregulatory  guidance  and  responds,  in 
part,  to  some  of  the  requests  for 
clarification.  As  revised,  this  material 
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will  be  included  in  the  final 
nonregulatory  guidance. 

Section  298. 14 — A  vailability  of  Funds. 
Section  298.15 — Recordkeeping 
Requirements.  Section  298. 16 — .■\ccens 
to  Records  and  Audits.  Section  298.17 — 
State  Audits,  and  Section  298.18— 
Compromise  of  Claims. 

Substantial  clarifying  changes  have 
been  made  in  §  298.14  to  advise  SEAs 
and  LEAs  more  clearly  concerning  the 
manner  in  which  the  Tydings 
Amendment  affects  their  use  of  Chapter 
2  funds.  Section  298.15  has  also  been 
revised  to  add  a  new  paragraph  on 
record  retention  (§  298.15(c)).  As 
indicated  in  this  paragaph.  records  must 
be  retained  for  five  years  after 
completion  of  the  activity  for  which  the 
funds  were  used. 

A  considerable  number  of  comments 
addressed  §  298.17.  (State  audits).  Many 
comments  expressed  a  need  for 
clarification  of  the  State's  role  in 
conducting  audits  under  Section  1745  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1981.  and  some  objected  to  the  cost 
and  consumption  of  time  associated 
with  that  requirement.  One  commenter 
observed  that  the  State  should  not  be 
required  to  conduct  duplicatory  local 
audits  where  the  State  normally 
provides  for  audits  to  be  conducted  by 
certified  public  accountants.  One 
com.menter  inquired  as  to  whether  the 
State  must  conduct  an  audit  of  every 
LEA.  and  another  sought  confirmation 
that  State  auditors  can  be  used  to  audit 
LEA  expenditures.  Still  other 
commenters  questioned  the  applicability 
of  Attachment  P  to  0MB  Circular  A-102 
and  the  standards  of  the  Comptroller 
General  for  the  audit  of  governmental 
organizations,  programs,  activities,  and 
functions,  both  of  which  are  mentioned 
in  §  298.17.  Commenters  sought 
clarification  as  to  whether  both 
documents  should  apply  and.  if  so 
whether  there  are  confiicts  between  the 
two.  Finally,  commenters  requested 
more  regulatory  guidance  on  optimal 
financial  and  compliance  records 

Recognizing  the  need  for  some  further 
clarification  in  this  area,  the  Secretary 
has  addressed  a  number  of  these 
questions  either  by  clarifying  language 
in  the  regulations  or  in  the  non- 
regulatory  guidance.  The  Secretary 
believes  that  further  regulatory 
requirements  are  not  needed. 

In  particular,  the  Secretary  confirms 
that  neither  Section  1745  of  the  Omnibus 
Budget  Reconciliation  Act  r.or  §  298.17 
of  the  regulations  requires  that  a  State 
directly  conduct  the  required  audits;  it 
may  perform  audits  itself  or  permit  the 
LEA  to  arrange  for  the  conduct  of  audits 
through  independent  public  accountants 
as  defined  by  the  Comptroller  General. 


Section  298.17(a)  has  been  revised  to 
express  this  point.  In  short,  the 
regulations  are  not  designed  to  impose 
duplicatory  audit  requirements  on  State 
agencies.  As  to  whether  each  LEA  must 
be  audited  under  Section  1745,  the 
Inspector  General  has  advised  that  each 
LEA  must  be  audited  either  by  the  State 
or  by  an  independent  public  accountant. 

With  respect  to  the  applicability  of 
Attachment  P  to  O.VIB  Circular  A-102 
and  the  Comptroller  General's 
standards,  the  Secretary  notes  that 
Section  1745  provides  for  the 
applicability  of  the  Comptroller 
General's  audit  standards.  These  are 
now  contained  in  Standards  for  .Audits 
of  Governmental  Organizations. 
Programs,  Activities,  and  Functions  by 
the  Comptroller  General  of  the  United 
States  (1981  Revision),  obtainable  from 
the  Superintendent  of  Documents.  They 
contain  general,  across-the-board 
standards  for  the  conduct  of 
governmental  audits  These  standards 
will  be  used  by  the  Inspector  General  in 
the  review  of  State  audits. 

Attachment  P  to  OMB  Circular  A-102 
(now  incorporated  in  Section  74.62  of 
EDGAR) — the  applicability  of  which  is 
at  the  discretion  of  the  State  under 
§  298.17  of  the  final  regulations- 
contains  the  requirements  for 
organization-wide  audits  under  Federal 
grant  programs.  Attachment  P  also 
makes  applicable  the  Comptroller 
General's  standards  described  in  the 
preceding  paragraph.  Therefore,  the  two 
documents  are  consistent. 

The  Secretary  believes  that  further 
requirements  on  optimal  financial  and 
compliance  records  requested  by  some 
commenters  would  restrict  State 
fiexibility  on  these  matters.  The 
Secretary  notes  that  States  may  use 
their  authority  to  issue  rules,  see 
§  298.3(a)(2)  of  the  final  regulations,  to 
provide  clarification  regarding 
recordkeeping  for  State  audit  purposes. 

A  number  of  commenters  noted  with 
approval  the  statement  which  appeared 
in  the  nonregulatory  guidance  to  the 
effect  that  the  Education  Department 
will  rely  on  a  State's  independent  audits 
and  build  on  audits  when  a  Federal 
audit  is  deem.ed  necessary.  This 
language  wili  be  included  in  the  final 
nonregulatory  guidance. 

With  respect  to  the  suggestion  that  the 
Secretary  require  under  Chapter  2  public 
access  to  records  covered  by  §  298.16, 
the  Secretary  concludes  that  Chapter  2 
provides  no  specific  authority  on  this 
subject  and  the  matter  is  properly  left  to 
State  law. 

A  number  of  commenters  raised 
questions  as  to  the  authority  for  §  298.18 
regarding  compromise  of  claims. 
Because  Chapter  2  contemplates  audits. 


the  possibility  that  audit  exceptions — 
leading  to  audit  claims — will  be  taken 
must  be  considered  by  the  Secretary. 
Under  the  Federal  Claims  Collection  Act 
and  Chapter  2,  the  Secretary  may  be 
called  upon  to  compromise,  or 
recommend  the  compromise,  of  these 
claims.  Under  those  circumstances,  it  is 
proper  and  appropriate  that  the 
Secretary  state  in  advance  standards 
that  will  guide  him  in  carrying  out  this 
function,  as  the  Secretary  is  invited  to 
do  by  Section  591(a)(1)  of  Chapter  2.  ~ 
Section  298.18  has,  therefore,  been 
retained. 

Subpart  C — How  Children  Enrolled  in 
Private  Schools  Participate  in  Chapter  2 
Programs  (§§  298.21  298.28) 

Comments  on  this  subpart  fall  into 
two  general  categories:  those  of 
commenters  who  accept  or  support  the 
requirement  for  equitable  participation 
in  Chapter  2  programs  of  children  in 
private  schools  and  who  seek 
clarification  in  the  regulations  on 
substantive  or  procedural  matters;  and 
those  of  commenters  who  generally 
question  the  appropriateness  or  legality 
of  the  requirement  or  regard  its  burdens 
as  excessive  and  unworkable.  The  latter 
category  submitted  comments  indicating 
that  the  provisions  of  the  regulations  go 
beyond  case  law  under  the 
Establishment  Clause  of  the 
Constitution;  that  the  responsibility  of 
SEAs  and  LEAs  to  ensure  compliance 
under  Subpart  C  is  unreasonable:  that 
LEAs  do  not  have  the  capacity  to 
provide  "different"  services  to  private 
school  children;  and  that  LEAs  are  not 
in  a  position  to  monitor  the  activities  of 
private  schools  to  achieve  the  objectives 
of  Section  586  of  Chapter  2.  A  number  of 
commenters,  noting  that  Chapter  2  might 
result  in  decreased  funding  to  support 
their  desegregation  efforts,  also  objected 
to  participation  of  private  schools  not 
involved  in  a  district's  desegregation 
plan. 

To  the  extent  that  these  comments 
suggest  that  the  requirement  for 
equitable  participation  of  private  school 
children  should  be  deleted,  or 
substantially  curtailed,  they  are 
inconsistent  with  Section  586  of  the 
Chapter  2  statute  which  clearly  states 
that  requirement  as  a  basic  condition  of 
Chapter  2  participation.  The  regulations 
which  the  Secretary  proposed  in  the 
NPRM  reflected  regulatory  provisions 
previously  adopted  under  the 
antecedent  statutory  provisions — 
regulations  with  which  Congress  was 
familiar  when  it  enacted  Chapter  2. 
Provisions  such  as  those  in  §  298.26  of 
the  NPRM  (relating  to  the  provision  of 
services  by  public  school  employees  on 
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the  premises  of  a  private  scliool]  are 
long-standing;  in  fact,  an  analogous 
provision  was  sustained  in 
constitutional  litigation  under  Title  I. 
See  National  Coalition  for  Public 
Education  and  Religious  Liberty  v. 
Harris,   489  F.  Supp.  1248  (S.D.N.Y., 
1980).  While  the  Secretary  recognizes 
that  SEAs  and  LEAs  may  find  th.it 
compliance  with  obligations  under 
Section  586  requires  the  making  of 
difficult  administrative  determ.inations, 
compliance  with  these  obligations  is 
mandatory  under  Chapter  2.  Within  the 
framework  of  the  Secretary's  limited 
authority  under  Section  591(b)  of 
Chapter  2,  the  Secretary  will  seek  to 
assist  SEAs  and  LEAs  in  addressing 
these  problems. 

Commenters  from  organizations 
knowledgeable  about  the  participation 
of  children  in  private  schools  suggest  a 
view  that  the  provisions  of  the 
requlations  are  intended  to  ensure  the 
equitable  participation  of  children  in 
private  schools  and,  if  adopted,  should 
achieve  this  result.  The  Secretary  agrees 
with  these  comments  and  believes  that 
the  regulations  should  go  far  toward 
promoting  the  statutory  goal  of  equitable 
participation.  On  the  other  hand,  the 
Secretary  agrees  that  some  additional 
clarification  may  be  needed  in  some  of 
*he  provisions  in  Subpart  C.  A  number 
of  these  are  discussed  in  the  following 
paragraphs,  others  will  be  addressed  in 
the  final  nonregulatory  guidance. 

A  number  of  commenters  urged 
standards  to  limit  expenditures  for 
private  school  children  or  sought 
specific  clarification  of  the  factn:  s  to  be 
used  in  determining  equitable 
participation.  Considerable  concern  was 
expressed — both  in  comments  on  the 
\'PRM  and  in  questions  posed  to  staff — 
on  the  relationship  between  the 
provisions  of  Section  565  regardiiig  the 
counting  of  "high-cost"  children  for 
purposes  of  determining  allocations  and 
the  equal  expenditures  provision  of 
Section  586(!))  of  Chapter  2,  More 
specifically,  commenters  wished  to 
know  if  an  LEA  may  take  into  account 
the  locus  of  "high-cost"  children  as 
between  public  and  private  schools  in 
determining  whether  expenditures  are 
equal  for  purposes  of  Section  58(j(b). 
After  careful  consideration,  the 
Secretary  has  included  an  interpretation 
in  §  29H.24(al(2)  of  the  final  regulations 
regarding  this  issue.  The  Secretary  sees 
no  justification  to  establish  mechanical 
tests  to  limit  expenditures  for  private 
school  children  in  a  manner  not 
contemplated  in  Section  586. 

Many  commenters  requested 
clarification  regardmg  the  applicability 
of  the  civil  rights  laws,  including  Title  VI 


of  the  Civil  Rights  Act  of  1964,  to 
Chapter  2  programs  in  which  chiidren 
enrolled  in  private  sch.tols  participate. 
The  Education  Department  h.TS  advised 
that  the  Department's  policy  as  set  forth 
in  the  Office  for  Civil  Rights'  "Report  on 
Nonpublic  Schools  Participatiiii;  in 
Federal  Progra.Tis".  published  at  41  Fed. 
Reg.  ,35553  (August  23, 1976,  remains  in 
effect.  Issues  pertaining  to  civil  rights 
applicability  to  participation  of  children 
in  private  schools  are  under  study  and, 
as  appropriate,  will  be  clarified  in 
Chapter  2  nonregulatory  guidance  or  by 
other  means, 

A  question  was  raised  as  to  the  legal 
basis  for  §  2g8.24(b)(3)  providing  that  if 
the  needs  of  children  enrolled  in  private 
schools  are  different,  an  LE.A  must 
piovide  services  which  address  their 
needs.  This  provision  is  based  en 
language  in  Section  586ta)(l)  of  Chapter 
2  requiring  that  an  LEA  must  provide 
"other  ariangements"  to  assure 
equitable  participation  if  the  services, 
mnterials.  and  equipm.ent  that  the  LEA 
would  generally  provide  are  not  feasible 
or  necessary  in  one  or  more  private 
schools. 

A  change  has  been  made  in 
§  298,28ib)  to  indicate  that  Chapter  2 
funds  may  be  used  for  repair,  minor 
remodeling,  or  construction  of  public 
facilities  as  m.ay  be  necessary  for  the 
provision  of  Chapter  2  services  to 
rhildren  enrolled  in  private  schools. 
Conversely.  §  298.28(al  has  been 
modified  to  indicate  that  not  only 
construction  of  private  school  facilities 
but  also  repairs  and  minor  remodeling 
are  prohibited  with  Chapter  2  funds. 

Further  clarification  in  the 
nonregulatory  guidance  will  also  be 
provided  in  response  to  comments 
v\hii:h  emphasized  the  key  role  of 
consultation  with  private  school  officials 
in  ensuring  participation  and/or 
suggested  the  need  for  guidance 
regarding  examples  of  subjects  as  to 
which  consultation  should  take  place, 
comments  cdling  for  clarification  of  the 
role  of  the  LEA  under  §  298.23,  and 
comments  that  the  interests  of 
handicapped  children  in  private  schools 
are  not  recognired. 

Finally,  in  response  to  the  suggestions 
of  commenters,  a  number  of  technical 
amendments  are  made  in  the  regulations 
to  conform  them  more  closely  to  the 
statute.  Those  changes  are  found  in  the 
following  sections:  §  298,21(a)(l): 
§  298.21(a)(4):  8  298.21(b);  §  298,21(d), 
and  §  298.22. 

The  Secretary  has  declined  to  provide 
further  regulations  on  a  number  of 
matters  related  to  Subpart  C  although 
commenters  requested  them.  Thus,  the 
Secretary  has  not  added  a  definition  of 


"nonprofit  private  school"  and  has  not 
included  minimum  guidelines  for 
determining  the  eligibility  of  private 
schools.  In  view  of  the  statutory 
definition  of  "elementary  school"  and 
"secondary  school"  contained  in  section 
595  of  the  ECIA,  the  Secretary  does  not 
believe  he  has  authority  to  establish 
minimum  requirements.  Material  in  the 
nonregulatory  guidance  relates  to  the 
authority  of  the  State  to  limit 
participation  in  this  manner. 

Similarly,  several  commenters 
suggested  that  private  schools  should  be 
required  to  submit  assurances  of 
compliance  with  the  Chapter  2 
provisions  to  their  respective  LEAs.  The 
Secretary  emphasizes  that  the  private 
schools  themselves  are  not  recipients  of 
funds  or  services  under  the  program  and 
are  not  directly  bound  by  Chapter  2 
requirements.  The  obligation  which  the 
statute  imposes  on  SEAs  and  LEAs  is  to 
serve  children  in  private  schools. 
Therefore,  the  private  schools  are  not 
directly  responsible  to  the  Secretary  or 
to  the  SEAs  and  LEAs  for  compliance 
with  Chapter  2. 

Other  technical  and  editorial  changes 
are  reflected  in  the  body  of  the 
regulations;  further  clarification  is 
contained  in  the  nonregulatory 
guidance. 

Subpart  D — Due  Process  Procedures 
fS§  298.47~298.37J 

Several  commenters  questioned  the 
Secretary's  authority  to  effect  audit 
recoveries  or  use  the  Education  Appeal 
Board  (EAB)  to  hear  audit  disputes 
under  Chapter  2.  Others,  while  not 
questioning  the  Secretary's  authority, 
called  for  less  cumbersome  and  time- 
consuming  procedures  than  they 
expected  from  the  EAB. 

One  commenter  asked  for  explanation 
of  the  differences  between  the  proposed 
regxdations  in  Subpart  D  and  the  rules  of 
the  EAB  applicable  to  programs  other 
than  Chapters  1  and  2  of  the  ECIA  (.34 
CFR  Part  78),  as  well  as  inconsistencies 
between  the  proposed  Subpart  D  and 
analogous  provisions  under  the 
proposed  Chapter  1  regulations.  Ma|or 
provisions  of  Subpart  D  not  reflected  m 
34  CFR  Part  78  which  generated  concern 
were  the  timelines  for  certain  procedural 
steps  and  the  provision  in  §  298.54(d)  of 
the  NPRM  calling  for  the  Secretary  to 
defer  to  a  State's  interpretation  of  the 
statutory  requirements  under  Chapter  2. 

In  light  of  the  determination  discussed 
above  that  GEPA  is  applicable  to  the 
ECIA.  subject  to  specified  exclusions,  it 
follows  that  Pari  E  of  GEPA,  20  US  C 
1234-1234e  (relating  to  hearings  before 
the  Education  Appeal  Board)  generally 
applies  to  Chapters  1  and  2. 


Federal  Register  /  Vol.  47.  No.  224  /  P>iday,  November  19,  1982  /  Rules  and  Regulations 


Cor.forming  changes  have  been  made 
in  the  citations  of  authority  under 
Subpart  D  of  the  regulations  to  reflect 
the  applicability  of  GEPA,  Part  E.  These 
changes  are  consistent  with  the 
comments  of  a  number  of  commenters 
who  regarded  Part  E  of  GEPA  as  the 
basic  authority  for  the  due  process 
provisions  in  Subpart  D  of  the 
regulations,  including  commenters  who 
urged  appropriate  modifications  in  the 
citations  of  authority  contained  in  the 
NPRM. 

Withholding  is  authorized  in  Section 
592  of  Chapter  2  and  the  regulations 
continue  to  implement  the  statutory 
direction  (through  the  use  of  the  words 
"on  the  record"  in  Section  592)  that  a 
due  process  hearing,  meeting  the 
requirements  of  the  Administrative 
Procedure  Act,  be  provided. 

The  Secretary  shares  the  concern  of 
commenters  that  lengthy  and  time- 
consuming  proceedings,  with  attendant 
burden,  be  avoided,  particularly  under 
the  ECLA — an  act  specifically  designed 
to  reduce  administrative  burden.  In 
applying  the  EAB  mechanism  to  the 
ECIA,  the  Secretary  has  endeavored  to 
streamline  its  procedures  and  apply  new 
techniques  to  ensure  more  expeditious 
proceedings. 

The  Secretary  has  also  recently 
named  a  full  Board  membership  and  has 
directed  that  steps  be  taken  to  reduce 
the  backlog  of  cases  before  the  Board 
under  antecedent  programs.  The 
Secretary  is  prepared  to  consider  other 
administrative  steps  necessary  to 
achieve  this  result  so  that,  if  cases  come 
before  the  Board  under  Chapter  2,  the 
Board  can  address  them  expeditiously. 
The  Secretary  emphasizes  that 
cooperation  of  all  parties,  including 
State  educational  agencies  with  appeals 
before  the  Board,  will  be  needed  to 
achieve  these  goals. 

A  number  of  other  changes  ha\  e  been 
made  in  Subpart  D  of  the  regulations  to 
take  into  account  GEPA  applicability 

For  example.  Section  454  of  GEPA, 
which  authorizes  cease  and  desist 
complaints,  applies  to  Chapter  2.  L'nhke 
final  audit  determinations  and 
withholdings,  which  are  issued  by  the 
Assistant  Secretary  for  Elementary  and 
Secondary  Education,  cease  ancTdesist 
complaints  will  only  be  issued  by  the 
Secretary.  Before  the  Secretary  issues  a 
complaint,  he  will  make  e\  erv 
reasonable  effort  to  discuss  the 
circumstances  giving  rise  to  the 
complaint  with  the  SEA  and  afford  the 
SEA  an  opportunity  to  explain  its 
position. 

To  implement  Section  454  of  GEP,^. 
changes  have  been  made  in  §  298  41 
(general):  §  298.42  (jurisdiction);  §  298.43 
(definitions):  §  298.44  (eligibihty  for 


review);  §  298.45  (written  notice); 
§  298.51  (practice  and  procedure)  to  take 
into  account  the  applicability  of  the 
cease  and  desist  provision.  New 
sections  298. 55  (cease  and  desist 
hearing).  298.56  (cease  and  desist 
written  report  and  order)  and  298.57 
(enforcement  of  a  cease  and  desist 
order)  have  been  added  for  the  same 
reason. 

Other  changes  have  been  made  to 
comport  with  GEPA.  In  particular,  the 
timelines  in  §  298.53  (opportunity  to 
comment  on  the  Panel's  decision)  and 
§  298.54  (Secretary's  decision)  have  been 
revised.  A  fifteen-day  period  for  initial 
comments  and  a  seven-day  period  for 
responsive  comments  are  provided  for 
in  §  298.53  and  a  60-day  period  for  the 
Secretary's  decision  is  provided  for  in 
§  298,54,  These  changes  are  also 
responsive  to  comments  on  the  NPRM 
which  questioned  the  timelines  in  these 
sections. 

No  substantive  changes  have  been 
made  in  §  298,48  (acceptance  of  the 
application)  and  §298.49  (rejection  of 
the  application)  which  require  that 
certain  decisions  of  the  Board 
Chairperson  on  an  application  for 
review  be  made  within  45  days,  or  in 
§  298.52  (Panel's  decision)  which 
requires  that  a  Panel's  decision  be 
issued  within  180  days  after  receipt  of 
the  parties'  final  submissions  unless  the 
Board  Chairperson  grants  the  Panel  an 
extension.  These  provisions  are 
designed  to  facilitate  prompt  decision- 
making in  the  appeals  process  and  to 
assist  SEAs  and  LEAs  in  obtaining 
timely  resolution  of  appeals  so  as  to  aid 
them  in  orderly  educational  planning. 
These  provisions  are  responsive  to 
cpmments  received  from  commenters 
expressing  concern  regarding  the 
timelines  and  complexity  of  EAB 
procedures. 

A  number  of  other  conforming 
chcinges  have  been  made  in  Subpart  D 
to  respond  to  comments  which 
questioned  the  consistency  of  the  due 
process  sections  under  Chapters  1  and  2 
and  their  consistency  with  34  CFR  Part 
78.  As  revised,  the  two  subparts  contain 
identical  language  to  deal  with  similar 
issues  In  particular,  changes  of  this 
nature  (from  the  NPRM)  have  been 
made  in  the  following  sections  of  the 
Chapter  2  regulations:  §  298.43 
(definition  of  "withholding");  §  298.47 
(notification  of  decision):  §  298.48 
(publication  of  acceptance  of  appeal  in 
Federal  Register)  §  298.52  it)asis  for 
extension  of  180-day  deadline);  and 
§  298. 54(.  )  (basis  for  Secretary's 
decision). 

The  provision  for  due  deference  to 
State  interpretations  of  the  Chapter  2 
statute  described  in  §  298.54(c)  of  the 


final  regulations  is,  in  the  Secretary's 
view,  consistent  with  Chapter  2  as  a 
whole  and  with  the  intent  of  Section 
561(b)  of  Chapter  2  which  provides  that 
"the  basic  responsibility  for  the 
administration  of  funds  made  available 
under  this  chapter  is  in  the  State 
educational  agencies," 

Deference  to  a  State's  interpretation 
in  cases  of  doubt  has  been  an  element  in 
the  Department's  decisional  processes 
in  the  past.  That  expression  is  now 
given  this  consideration  in  regulations 
under  Chapter  2  should  not  be  a  basis 
for  a  conclusion  that  the  Secretary  will 
abandon  or  abrogate  responsibilities  for 
carrying  out  duties  specifically  vested  in 
him  by  Chapter  2.  Under  §  298.54(c),  the 
Secretary  defers  to  a  State's 
interpretation  only  "to  the  extent 
feasible"  and  "consistent  with  the 
Secretary's  obligation  to  enforce 
compliance  with  Chapter  2",  The 
Secretary  does  not  believe  a  change  is 
warranted  in  the  final  regulations  on 
this  point. 

Although  some  commenters 
questioned  the  authority  vested  in  the 
Board  Chairperson  under  §  298.49 
(rejection  of  application)  and  §298.50 
(intervention),  the  authority  is  confined 
to  procedural  matters  and  questions  of 
timing,  and  is  ultimately  subject  to 
review  within  the  Department, 

With  respect  to  the  by-pass 
provisions,  a  commenler's  concern  that 
by-pass  contracts  involve  relatively  high 
proportions  of  administrative  costs  is 
well  taken.  However,  the  Secretary  does 
not  believe  that  a  strict  limitation  on 
these  costs  should  be  contained  in  the 
regulations.  Instead,  steps  should  be 
taken  administratively  to  address  the 
problem. 

A  suggestion  that  due  process 
procedures  analogous  to  the  by-pass 
procedures  in  Subpart  D  be  established 
for  public  school  children  appears  to  the 
Secretary  to  be  beyond  the  scope  of 
Chapter  2.  Section  586(d)-(h)  of  Chapter 
2  provides  for  the  by-pass  remedy  only 
where  private  school  children  do  not 
obtain  equitable  services.  The  Secretary 
has  implemented  those  statutory 
provisions  by  issuing  procedural  rules  in 
§§298.31-298.36,  Section  586(h),  taken 
with  Section  591(a)  of  Chapter  2, 
provides  a  legal  basis  for  these 
procedural  rules.  The  due  process 
procedures  in  §§298,54-298.57  are 
designed  to  protect  the  interests  of  State 
and  local  educational  agencies  as  well 
as  the  beneficiaries  of  the  Chapter  2 
program — children  in  public  and  private 
schools. 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43  CFR  Subtitle  A 

Coastal  Barrier  Resources  Act 

agency:  Office  of  the  Secretary.  Interior. 

ACTION:  Interpretative  guidelines  and 
general  statement  of  policy. 

summary:  On  October  18,  1982, 
President  Reagan  signed  the  Coastal 
Barrier  Resources  Act  (CBRA)  into  law. 
Pub.  L.  97-348.  The  new  law  establishes 
the  Coastal  Barrier  Resources  System  as 
referred  to  and  adopted  by  Congress, 
and  prohibits  the  expenditure  of  most 
new  Federal  financial  assistance  within 
the  units  of  that  System.  These 
provisions  of  the  Act  became  effective 
immediately.  The  Act  also  amends  and 
conforms  the  Federal  flood  insurance 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (OBRA) 
pertaining  to  undeveloped  coastal 
barriers.  The  statutory  ban  on  Federal 
flood  insurance  will  go  into  effect  on 
October  1, 1983. 

All  Federal  agencies  administering 
programs  within  the  System  are  affected 
by  the  Act.  Significant  responsibilities 
are  also  assigned  to  the  Secretary  of  the 
Interior  by  the  legislation.  This 
interpretative  guideline  and  general 
statement  of  policy  describes  the 
approach  the  Department  of  the  Interior 
will  adopt  to  interpret  a  portion  of  these 
responsibiUties  and  to  implement  CBRA. 

Two  specific  actions  are  being 
undertaken  at  this  time.  (1)  Notice  is 
being  provided  of  the  filing,  distribution 
and  availability  of  the  maps  entitled 
"Coastal  Barrier  Resources  System", 
numbered  AOl  through  T12  and  dated 
September  30, 1982.  which  identify  the 
Coastal  Barrier  Resources  System.  (2) 
The  Department's  interpretation  of 
CBRA  and  a  general  statement  of  policy 
which  the  Department  will  follow  in 
administering  the  Coastal  Barrier 
Resources  System  maps,  as  required  by 
the  Act.  are  being  issued. 

DATES:  Except  as  indicated  below,  the 
actions  the  Department  of  the  Interior 
will  take  to  interpret  the  Coastal  Barrier 
Resources  Act  and  to  implement  its 
responsibilities  under  this  legislation,  as 
provided  herein,  are  effective  November 
19, 1982. 

ADDRESS:  Comments  should  be  directed 
to  Mr.  Ric  Davidge,  Chairman,  Coastal 
Barriers  Task  Force,  U.S.  Department  of 
the  Interior,  Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Deborah  Lanzoiie,  Manager,  Coastal 
Barriers  Task  Force.  U.S.  Department  of 


the  Interior,  Washington,  D.C.  20240. 
(202-343-4905). 

'  SUPPLEMENTARY  INFORMATION:  The 

maps  of  the  Coastal  Barrier  Resources 
System,  as  approved  by  Congress  with 
passage  of  CBRA,  have  been  filed  with 
the  Committee  on  Merchant  Marine  and 
Fisheries  of  the  House  of 
Representatives  and  the  Committee  on 
Environment  and  Public  Works  of  the 
Senate  as  required. 

Copies  of  these  same  maps  have  been 
distributed  to  the  Chief  Executive 
Officer  of  (a)  each  State  and  county  (or 
equivalent  jurisdiction)  in  which  a 
System  unit  is  located,  (b)  each  State 
coastal  zone  management  agency  in 
those  States  which  have  a  coastal  zone 
management  plan  approved  pursuant  to 
306  of  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  1455)  and  in  which 
a  System  unit  is  located,  and  (c)  each 
appropriate  Federal  agency.  Copies  are 
now  also  available  for  inspection 
through  the  Assistant  Secretary  for  Fish 
and  Wildlife  and  Parks  as  well  as 
through  the  U.S.  Fish  and  Wildlife 
Service  of  the  Department  of  the 
Interior.  Other  interested  organizations 
and  individuals  may  inspect  those  maps 
or  they  may  purchase  Coastal  Barrier 
Resource  System  maps  from  the  U.S. 
Geological  Survey. 

Each  State,  and  each  appropriate 
State  coastal  zone  management  agency, 
may  submit  suggested  minor  and 
technical  modifications  to  the 
boundaries  of  System  units,  as  depicted 
on  the  maps  referred  to  above, 
consistent  with  the  guidelines  provided 
in  this  document,  on  or  before  February 
1.  1983.  Public  comments  with  regard  to 
suggested  minor  and  technical  boundary 
modifications  will  also  be  accepted 
throughout  this  period. 

In  enacting  the  Coastal  Barrier 
Resources  Act.  Congress  achieved  two 
specific  goals.  First,  the  Act  establishes 
and  identifies  a  Coastal  Barrier 
Resources  System  based  upon  a  specific 
set  of  maps  that  were  referred  to  and 
adopted  as  a  part  of  this  legislation. 
These  are  the  maps  entitled  "Coastal 
Barrier  Resources  System  ",  numbered 
AOl  through  T12.  and  dated  September 
30.  1982,  referred  to  in  section  4(a)  of 
CBRA.  Second,  the  Act  eliminates  the 
availability  of  new  expenditures  and 
new  financial  assistance  under  authority 
of  any  other  Federal  law,  except  as 
otherwise  provided  in  CBRA,  with 
regard  to  these  areas. 

Section  5  of  the  Coastal  Barrier 
Resources  Act  provides  that: 

Except  as  provided  in  section  6.  no  new 
expenditure  or  new  financial  assistdncemay 
be  made  available  under  authority  of  any 


Federal  law  for  any  purpose  within  the 
Coastal  Barrier  Resources  System  *  "  * 

There  are  several  key  factors  in 
understanding  this  aspect  of  the 
legislation.  First,  the  financial 
prohibitions  of  the  Coastal  Barrier 
Resources  Act  apply  to  actions  taken 
"under  authority  of  any  Federal  law". 
Absent  a  provision  within  the  Coastal 
Barrier  Resources  Act  itself,  all  other 
existing  Federal  laws  permitting  these 
expenditures  have  been  modified  and 
pre-empted  as  of  the  date  of  enactment. 

Second,  the  prohibitions  of  section  5 
are  further  explained  through  a 
definition  of  the  term  "financial 
assistance"  and  an  explanation  of  the 
reference  to  "new"  expenditures.  The 
term  "financial  assistance"  is  clarified 
in  subsection  3(3)  of  CBRA  to  mean  any 
form  of  direct  or  indirect  assistance.  The 
only  exceptions  are  those  provided  by 
the  definition  itself.  These  include 
general  revenue-sharing  grants;  FDIC- 
type  bank  account  insurance;  the 
Federal  purchase  of  mortgages  or  loans; 
funding  incident  to  a  Federal  permit 
process;  or.  assistance  pursuant  to 
programs  entirely  unrelated  to 
development,  such  as  any  Federal  or 
Federally  assisted  public  assistance 
program  or  any  Federal  old-age 
siuT^ivors  or  disabihty  insurance 
program.  An  exception  is  also  provided 
for  Federal  flood  insurance  (consistent 
with  OBRA)  until  October  1, 1983. 

Consistent  with  section  5(b),  an 
expenditure  or  financial  assistance 
under  authority  of  any  Federal  law  will 
be  "new",  and  therefore  prohibited,  if 
money  for  the  project  was  not 
appropriated  before  the  date  of 
enactment,  or  if  there  was  no  legally 
binding  commitment  for  the  expenditure 
or  financial  assistance  made  before  that 
date. 

Third,  section  6  provides  a  series  of 
key  exceptions  to  the  prohibitions  of 
section  5.  These  exceptions  are  only 
available,  however,  "after  consultation 
with  the  Secretary  (of  the 
Interior) 

Beyond  the  overall  impact  of  CBRA 
on  each  Federal  agency,  the  Act  assigns 
three  major  responsibilities  to  the 
Department  of  the  Interior.  First,  the  Act 
requires  the  Department  to  manage  the 
maps  adopted  by  the  Congress  that 
depict  the  Coastal  Barrier  Resources 
System.  Second,  the  Act  creates  an 
immediate  prohibition  against  the 
expenditure  of  Federal  financial 
assistance  within  the  units  of  the 
Coastal  Barrier  Resources  System 
subject  to  several  exceptions  available 
to  Federal  agencies  only  "after 
consultation  with  the  Secretary".  Third, 
the  Department  is  directed  to  undertake 
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a  three  year  study  with  regard  to  areas 
within  or  that  may  be  appropriate  for 
inclusion  in  the  Coastal  Barrier 
Resources  System.  It  is  important  to 
stress  that  major  modification  or 
additions  and  deletions  to  the  System 
will  only  be  considered  within  the 
context  of  that  study.  Following  the 
study,  such  actions  will  be  a  Legislative, 
not  an  Executive  Branch,  responsibility. 

This  document  concerns 
implementation  of  only  the  first  of  the 
Interior  responsibilities — the 
administration  of  the  Coastal  Barrier 
Resources  System  maps.  This  is  a 
limited  role.  Interior  will  manage  the 
maps  provided  by  Congress;  consider 
minor  and  technical  boundary 
modifications  within  the  first  180  days; 
and  consider  additions  to  the  System 
within  the  first  year  at  the  specific 
request  of  those  who  own  or  control 
such  property.  Unlike  the  provisions  of 
the  Omnibus  Budget  Reconciliation  Act, 
however,  which  required  the  Secretary 
of  the  Interior  to  designate  undeveloped 
coastal  barriers,  CBRA  establishes  the 
System  as  a  matter  of  law.  Therefore, 
this  Department's  previously  proposed 
designations  have  now  been  withdrawn. 
See.  47  FR  47025,  October  22, 1982.  The 
Coastal  Barrier  Resources  System  was 
created  by  CBRA  and  no  further  action 
is  required  by  the  Executive  Branch  to 
achieve  that  result.  It  is  within  this 
context  that  the  Department  of  the 
Interior's  implementation  of  its  map 
responsibilities  must  be  evaluated. 

(1)  Environmental  Effects.  The 
environmental  impacts  of  administering 
the  action  actually  being  undertaken 
pursuant  to  this  document  have  been 
carefully  considered.  Based  upon  the 
draft  environmental  impact  statement 
issued  on  May  21, 1982,  concerning  the 
same  type  of  resource  considerations, 
and  the  public  comments  on  that 
document,  it  has  been  determined  iha! 
this  Action  will  have  no  significant 
impact  on  the  environment.  A  Finding  of 
No  Significant  Impact  has  been  prepared 
and  may  be  obtained  by  contacting  the 
Coastal  Barriers  Task  Force  (see 
Addresses). 

(2)  Statement  of  Effects.  The 
Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  E.O.  12291,  a.ni 
certifies  that  this  document  will  nut 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibili'y  AcA  (5 
U.S.C.  601  ct  seq).  A  copy  of  the 
combined  document  supporting  these 
determinations  may  be  obtained  through 
the  Coastal  Barriers  Task  Force  (see 
Addresses).  The  boundary  modifications 
contemplated  by  CBRA  are.  by 


definition,  minor  and  technical  and  will 
not  be  of  any  significant  impact.  The 
Coastal  Barrier  Resources  System  has 
been  established  by  Congress  pursuant 
to  Pub.L.  97-348. 

(3)  Pappnvark  Reduction  .4f /.  This 
rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  ct  scq. 

(4)  Authorship  Statement.  This 
document  has  been  prepared  by  the 
Coastal  Barriers  Task  Force  within  the 
Department  of  the  Interior.  The 
Chairman  of  the  Task  Force  is  Mr  Ric 
Davidge,  Office  of  the  Assistant 
Secretary  for  Fish  and  Wildlife  and 
Parks. 

(5)  Public  Participation.  The 
Department's  interpretation  of  CBRA 
and  the  general  statement  of  policy 
which  the  Department  will  follow  with 
regard  to  the  administration  of  the 
Coastal  Barrier  Resources  System  maps 
are  effective  immediately.  While  the 
policy  of  the  Department  of  the  Interior 
is,  whenever  practicable,  to  afford  the 
public  an  opportunity  to  participate  in 
the  development  of  interpretive 
guidelines  and  policies,  public 
participation  has  not  been  determined  to 
be  required  or  beneficial  in  this  case. 
First,  the  Act  provides  extremely  limited 
flexibility  and  explicit  direction  to  the 
Department  in  exercising  these 
responsibilities.  The  Department  is 
simply  adopting,  as  guidelines  and 
policy,  that  which  Congress  indicated 
should  be  done.  Second,  the  severe  time 
constraints  imposed  by  the  Act  with 
regard  to  map  distribution  and  minor 
and  technical  boundary  m.odifications 
make  public  participation  infeasible  at 
this  stage.  Finally,  under  5  U.S.C.  553 
such  participation  is  not  required  in 
issudnce  of  interpretive  rules.  Interested 
persons  will  be  encouraged,  however,  to 
submit  written  comments,  suggestions  or 
objections  regarding  proposed  boundary 
modifications  once  they  become 
available  for  public  review  after 
February  1, 1983. 

(6)  Identification  of  Subjects.  An 
identification  of  subjects  is  not 
necessary  because  this  document  is  not 
designed  to  be  codified  in  the  Code  of 
Federal  Regulations,  Under  CBRA,  the 
Secretary's  responsibilities  with  regard 
to  m.ap  filing,  distribution,  and  minor 
and  technical  boundary  modifications 
must  occur  within  180  days. 
Accordingly,  the  Department  does  not 
propose  to  codify  this  proposed  course 
of  action. 

(7)  Ordering  of  Maps.  Coastal  Barrier 
Resources  System  maps  can  be 
purchased  from  the  U.S.  Geological 
Survey  at  the  address  indicated  below. 


To  cover  reproduction  and  handling 
costs,  a  fee  of  S3. 25  will  be  charged  per 
map  for  each  36  in.  x  42  in.  paper  ozaiid 
copy.  Requests  for  copies  can  be  made 
using  the  Order  Form  provided  in 
Appendix  A  (or  a  cop>'  thereof)  and 
must  be  prepaid  by  check  or  money 
order  (no  cash  or  stamps)  made  payable 
to:  United  States  Geological  Survey.  The 
Order  Form  and  check  or  money  order 
should  be  sent  to;  Eastern  National 
Cartographic  Information  Center  (E- 
NCIC).  U.S.  Geological  Survey,  536 
.National  Center.  Reston,  Virginia  22092. 
.•\eridl  photography  at  a  scale  of  1:24,000 
is  also  available  for  many  of  the  System 
units.  Further  information  requiring 
purchase  of  the  imagerv  is  available 
from  the  U.S.  Geological  Survey  in 
Reston,  Virginia  as  noted  previously. 

The  aerial  photographs  and  maps  may 
be  inspected  at  the  Oifice  of  the 
.Assistant  Secretary  for  Fish  and 
\\  ildlife  and  Parks.  Main  Interior 
Building,  18th  and  C  Streets,  N.W.. 
Room  3149,  Washington,  D.C.  20240  or 
th.'ough  local  offices  of  the  U.S.  Fish  and 
U  ildlife  Service.  The  offices  of  the  U.S. 
Fish  and  Wildlife  Service  that  have  been 
provided  copies  of  the  Coastal  Barrier 
Resources  System  maps  are  listed  in 
Appendix  B, 

Coastal  Barrier  Resources  System 

M.ips — Issuance  of  Interpretive 
Guidelines  and  General  Statement  of 
Policy 

The  Coastal  Barrier  Resources  Act  is 
based  upon  a  series  of  maps  entitled 
"Coastal  Barrier  Resources  System", 
numbered  AOl  through  T12,  and  dated 
September  30, 1982.  These  maps  identify 
and  depict  those  undeveloped  coastal 
barriers  located  on  the  Atlantic  and  Gulf 
Coasts  that  Congress  included  within 
the  Coastal  Barrier  Resources  System 
and  that  are  subject  to  the  limitations 
outlined  in  the  Act.  Pursuant  to  a  letter 
of  October  15, 1982,  from  Senator  John 
H.  Chafee  and  Congressman  Walter  B. 
Jones,  as  Chairman  of  the  Senate 
Subcommittee  on  Environmental 
Pollution  and  Chairman  of  the  House 
Committee  on  Merchant  Marine  and 
Fisheries  respectively,  these  maps  are 
now  in  the  official  custody  of  the 
Department  of  the  Interior.  These  final 
maps  completely  supersede  and  replace 
the  draft  or  proposed  maps  previously 
circulated  by  this  Department  under  the 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  August  13, 1981.  In 
this  regard,  the  Department  of  the 
Interior  officially  withdrew  its  proposed 
rulemaking  of  August  16. 1982  (47  FR 
35696],  pursuant  to  Federal  Register 
notice  of  October  22, 1982  (47  FR  47025). 
Consistent  with  the  Coastal  Barrier 
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Resources  Act,  no  further  action  will  be 
taken  on  these  earlier  Departmental 
efforts. 

Section  4  of  the  Coastal  Barrier 
Resources  Act  defines  the  Department's 
responsibilities  regarding  the  System 
maps.  These  responsibilities  include: 
Filing  the  maps  with  the  Committees 
(subsection  4(b)(1));  distributing  copies 
of  the  maps  (subsection  4(b)(2)); 
considering  minor  and  technical 
boundary  modifications  to  the  maps 
(subsection  4(c));  and  considering 
additions  to  the  Coastal  Barrier 
Resources  System  at  the  request  of 
those  who  own  or  control  the  property 
in  question  (subsection  4(a)(2)). 

(AJ  Filing  Maps  with  Committees 

As  required  by  subsection  4(b)(1),  the 
Coastal  Barrier  Resources  System  maps 
have  been  filed  with  the  Committee  on 
Merchant  Marine  and  Fisheries  of  the 
House  of  Representatives  and  the 
Committee  on  Environment  and  Public 
Works  of  the  Senate.  Using  the  original 
maps  submitted  to  the  Department  by 
the  Congress,  the  Department  has 
reproduced  copies  of  these  maps  for 
mass  distribution.  The  boundaries  of  the 
Coastal  Barrier  Resources  System  on 
these  copies  are  identical  with  the 
original  boundaries  of  the  set  of  maps 
adopted  by  Congress  pursuant  to  the 
Coastal  Barrier  Resources  Act.  Changes 
are  minor.  The  Interior  copies  do  not 
reproduce  the  notations,  initials  or  seals 
of  the  Congressional  copies.  In  several 
situations,  the  number  of  map  sheets 
necessary  to  depict  a  unit  have  been 
consolidated  and  reduced,  or  a  slightly 
different  scale  map  has  been  utilized  as 
a  base.  In  addition,  the  collar 
information  around  the  edge  of  the  maps 
has  been  modified  to  reflect  the  present 
origin  and  purpose  of  the  maps  and  to 
facilitate  production  and  distribution  of 
the  copies.  In  a  few  cases,  the  unit 
number  has  also  been  changed  to 
establish  a  logical  geographic  order.  The 
original  maps  adopted  by  the  Congress 
are  on  file  within  the  Department  of  the 
Interior  and  may  be  inspected  there. 
Appendix  A  has  a  listing  of  each  unit 
map  by  name  and  number. 

(B)  Map  Distribution 

Pursuant  to  subsection  4(b)(2].  the 
Department  of  the  Interior  is  required  to 
distribute  the  maps  to  the  States;  to  each 
county  or'equivalent  jurisdiction  in 
which  a  System  unit  is  located:  to  State 
coastal  zone  management  agencies;  and 
to  each  appropriate  Federal  agency. 
Copies  of  the  original  maps  have  been 
reproduced  and  are  being  distributed. 


(C)  Minor  and  Technical  Boundary 

Modifications 

The  Department  of  the  Interior's  third 
map  responsibility  concerns  minor  and 
technical  boundary  modifications.  As 
provided  by  subsection  4(c).  these 
modifications  must  be  completed  within 
180  days  from  the  date  of  enactment. 
The  Secretary's  authority  lapses 
thereafter  except  with  regard  to  changes 
in  the  size  or  location  of  System  units  as 
a  result  of  natural  forces.  See. 
subsection  4(c)(3).  In  addition,  this 
modification  process  must  be  closely 
coordinated  with  State  coastal  zone 
management  agencies  and  with  the 
Congress  within  that  period. 

There  are  two  distinct  elements  in  this 
effort;  the  process  that  will  be  followed 
and  the  guidelines  that  will  be  used  to 
establish  which  minor  and  technical 
modifications  should  be  adopted.  As 
indicated  previously,  the  application  of 
the  process  and  the  guideline  outlined 
herein  are  effective  immediately. 

The  process  that  the  Department  of 
the  Interior  will  follow  to  make  minor 
and  technical  boundary  modifications  is 
governed  by  the  Act.  With  map 
distribution  completed,  the  initial 
responsibility  to  consider  and  propose 
minor  and  technical  boundary 
m>)difications  rests  with  the  States  and 
their  State  coastal  zone  management 
agencies.  Pursuant  to  section  4(c)(1)(A), 
each  State  coastal  zone  mangement 
agency  is  provided  90  days  from  the 
date  of  enactment  to  submit  proposals 
for  such  minor  and  technical  boundary 
modifications  to  the  Secretary.  Under 
the  Act,  this  period  runs  through  January 
18.  1983.  Because  of  the  importance  of 
the  State  role  in  this  process,  however, 
the  Secretary  has  extended  this  period 
through  February  1.  1983. 

The  Secretary  has  requested  that  each 
State,  particularly  those  States  with 
approved  CZM  plans,  rigorously 
undertake  this  responsibility.  Each  Slate 
has  been  asked  by  letter  from  the 
Secretary  to  coordinate  submission  of 
comments  and/or  recommendations 
within  its  jurisdiction;  to  contact  the 
public;  to  alert  those  affected  by  the 
Coastal  Barrier  Resources  Act  of  the 
guidelines  applicable  to  such  changes 
adopted  by  this  Department;  and  to 
provide  this  Department  with  its 
proposals  by  February  1. 1983.  The 
Department  requests  that  all  local 
governments  and  interested  individuals 
contact  their  Governor  or  State  CZM 
office  before  submitting  comments  or 
requesting  a  meeting  with  the 
Department.  Thereafter,  comments 
should  be  directed  to  the  Chairman,' 
Coastal  Barriers  Task  Force,  at  the 
address  indicated  herein.  Other 


concerns  should  be  raised  with  the 
Coastal  Barriers  Task  Force  Manager,  as 
provided  by  the  Further  Information 
heading.  Further,  in  its  consultations 
with  the  States,  the  Department  will 
assure  that  all  local  and/or  private 
submissions  are  available  to  the  States. 

The  Secretary  has  also  advised  the 
States  that,  based  upon  a  review  of 
existing  undeveloped  coastal  barrier 
data,  the  Department  has  established 
that  120  of  the  Coastal  Barrier  Resources 
System  units  have  been  already  subject 
to  intensive  Departmental  review  and 
some  degree  of  public  comment.  These 
units  were  adopted  without  change  by 
the  Congress  from  the  Department's 
proposed  designations  of  August  16, 
1982. 

Following  the  close  of  the  Initial 
comment  period  on  February  1, 1983,  the 
Department  will  review  all  submissions 
and  select  modifications  for  further 
consideration  based  upon  the  criteria 
discussed  below.  The  Department  will 
then  submit  these  proposed 
modifications  to  the  Committee  on 
Merchant  Marine  and  Fisheries  of  the 
House  of  Representatives  and  the 
Committee  on  Environment  and  Public 
Works  of  the  Senate,  to  the  chief 
executive  officer  of  each  State  and 
county  or  equivalent  jurisdiction  in 
which  a  System  unit  is  located,  to  each 
State  coastal  zone  management  agency 
with  an  approved  plan,  and  to  each 
appropriate  Federal  agency.  A  thirty  (30) 
day  review  period  is  required.  Public 
review  and  comment  will  also  be 
provided  pursuant  to  notice  in  the 
Federal  Register.  Following  the  close  of 
that  final  opportunity  for  comment,  a 
final  decision  will  be  made  by  this 
Department  within  the  180  day  review 
period  established  by  the  Coastal 
Barrier  Resources  Act.  Thereafter,  the 
maps  will  be  adjusted  accordingly  and   ■ 
republished  as  necessary.  Justifications 
concerning  these  changes  Will  also  be 
provided  to  the  degree  appropriate 
under  CBRA. 

The  guidelines  that  will  be  used  to 
establish  which  proposed  minor  and 
technical  boundary  modifications 
should  be  adopted  have  been  strictly 
established  by  the  Congress.  See  section 
4(c)  of  the  Act.  The  Senate  Report,  the 
House  Report  and  the  Conference 
Report  all  interpret  these  limited 
provisions  rigorously.  See  the  Senate 
Report  (S.  Rept.  97^19).  Similarly,  see 
the  House  Report  (H.  Rept.  97-641). 
Finally,  see  the  Conference  Report  (H. 
Rept.  97-928). 

Based  upon  the  Act  and  its  legislative 
history,  it  is  clear  that  boundary 
modifications  must  be  minor  and 
technical,  consistent  with  CBRA.  and 
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.serve  to  clarify  boundaries.  First,  any 
proposed  change  must  be  truly  minor 
and  technical.  Second,  any  proposed 
change  must  be  consistent  with  the 
purpose  of  the  Act  as  established  by 
section  2(b). 

Absent  a  strong  showing  that  the  few 
feet  in  question  are  not  the  type  of 
resource  Congress  intended  to  restrict 
from  future  Federal  expenditures,  most 
changes  would  expand  bounda."ies 
itither  than  contract  them.  That  is. 
clarification  of  the  boundaries  of  system 
units,  when  necessary,  will  be 
accomplished,  in  most  cases,  by  adding 
property  to  the  unit  in  question  rather 
than  deleting  it. 

The  third  and  final  criterion  is  that 
any  change  must  serve  lo  clarify 
boundaries.  This  means  that  the 
boundaries  of  the  unit  should  be  clear 
1  lowever,  it  does  not  mean  that  the 
boundaries  should  be  geometric  or  be 
ri^stricted  to  following  roadways  or 
[■■roperty  lines.  As  with  the  FEMA  Flood 
Insurance  Rate  Maps,  the  Coastal 
frarrier  Resources  System  maps  are  not 
generally  based  upon  property  or 
political  lines — they  are  based  upon 
yeomorphic  factors  to  the  greatest 
degree  practicable.  As  a  result  they  do 
not  and  should  not  necessarily  follow 
traditional  legal  descriptions  or  e\;stmg 
manmade  features.  To  achieve 
precision,  two  key  conventions  will  be 
fiillowed.  First,  Interior  intends  to  use 
the  precise  center  of  the  boundary  line 
as  the  boundary.  Consistent  with 
established  cartographic  standards,  the 
precise  center  of  the  line  enclosing  the 
unit  on  the  maps  establishes  the  unit 
boundary.  The  width  (or  thickness)  of 
the  line  will  not  be  a  factor.  There  is  one 
exception.  In  those  cases  where  the 
boundary  line  covers  and  was  obviously 
intended  to  follow  an  established 
property  line  or  geographic  feature,  the 
property  line  or  geog'aphic  feature  will 
be  the  boundary  of  the  unit.  Second, 
Interior  also  intends  to  transcribe  these 
final  lines  onto  the  Department's  coastal 
Ijarrier  aerial  photography  so  that  the 
boundary  can  lie  referenced  lo  an  image 
as  well  as  to  a  map.  While  the  map  will 
be  the  official  document,  our  experience 
has  shown  that  use  of  aerial 
photographs  permits  quicker 
identification  of  landmarks  and 
urientation  of  ttie  unit  to  specific 
p.ircels. 

In  addition  to  these  criteria,  the 
relationship  with  Slate  Coastal  Zone 
Management  plans  will  also  be 
considered.  The  impact  of  the  Coastal 
Barrier  Resources  Act  is  typically  more 
restrictive  and  more  protective  of  the 
coastal  zone  Ih.an  existing  CZM  plans:  it 
also  has  the  effef;l  of  slopping  new 


Federal  expenditures  and  programs. 
Accordingly,  slight  expansion  of  the 
System  through  minor  and  technical 
boundary  modifications  would  appear  to 
be  in  general  agreement  with  those 
plans.  Similarly,  to  the  degree  an  area  is 
scheduled  for  protection  under  an 
approved  CZM  plan,  modifications  out 
[i.e.,  expansion)  rather  than  in  would 
also  be  consistent  with  such  a  plan 
C(5nversel\',  a  modification  to  slightly 
limit  the  size  of  a  g-ven  unit  might  be 
inappropriate  if  the  area  in  question  was 
being  protected  for  conservation 
purposes  under  an  approved  State  plan. 
Therefore,  expansion  of  System  units 
will  be  generally  favored  and  wili  be 
followed  in  all  cases  in  which  the  area 
in  question  is  scheduled  for 
cor.servation  protection  under  an 
approved  CZM  plan  and  a  modification 
is  appropriate. 

ID)  Additions  to  the  Coastal  Barrier 
Resources  System 

The  final  Interior  responsibility  with 
regard  to  the  Coastal  Barrier  Resources 
System  maps  concerns  additions  to  the 
System.  Subsection  4(a)(2)  specifically 
provides  for  this  possibility.  This 
provision  also  requires  that  such  an 
election  "shall  be  made  in  compliance 
with  regulations  established  for  this 
purpose  by  the  Secretary  not  later  than 
one  hundred  and  eighty  days  after  the 
date  of  enactment  of  this  Act". 
Consistent  with  this  requirement,  the 
Department  of  the  Interior  will  issue 
proposed  regulations  consistent  with 
this  provision  and  its  legislative  history 
as  quickly  as  possible  pursuant  to  a 
separ.ite  document  in  the  Federal 
Register.  Ihis  provision  will  be  the  only 
U'gislati\e  rulemaking  directed  by  the 
Coastal  BairifT  Resources  .'\ct. 

IK.'cii,  November  16,  1982. 
I  Craig  Potter, 
■\ssistant  Secretary  for  Fish  and  Wildiife  und 

Parks. 

.'Xppcndix  A — Order  Form;  Coastal 
Barrier  Resources  System  Maps 

!  li;s  form  will  enable  you  to  obtain 
(ipi's  ui  some  or  all  of  the  177  Coastal 
n  i; :  i(T  Resources  System  maps  adopted 
by  Congress  pursuant  to  the  Coastal 
Barrier  Resources  Act  (CBRA)  of  1982 
(Pub.  L.  97-348).  Each  paper  print  which 
measures  36  inches  by  42  inches  will 
cost  S3. 25  lo  cover  reproduction, 
shipping,  and  handling  costs. 

Please  indicate  the  number  of  maps  of 
e.ich  unit  you  want  to  order  on  the 
appropriate  space  from  the  following  list 
of  maps.  If  you  mark  the  State  space,  the 
number  of  maps  indicated  for  the  entire 
State  will  be  mailed  to  the  address 
provided. 


M.ip  \umber(b)  and  Lnil  Names(s) 

SciiP  of  Maini.'  (12  maps) 

,\01     l.iibec  Barriers 

.-KOIA     Baileys  Mistake 

A03     )asper 

A03B     Starboard 

Popplestone  Bcach/Roque 


A03C 

Island 

A05A 

A05B 

A05C 

A06 

A07 

.A08 

A09 


Seven  Hundred  Acre  Island 
Head  Beach 

Jenk<;  landing/Waldo  Point 
Cape  Elizabeth 
Scarborough  Beach 
Crescent  Surf 
Srapoint 
State  of  Massachusetts  (39  maps) 
—COO    Clark  Pond 
— COl     Wingaersheek 
— COlAandCOlB    Good  Harbor 


Beach  and  Brace  Cove 

COIC    West  Head  Beach 

C02     North  Scituate 

C03    Rivermoor 

C03A     Rexhame 

C04     Plymouth  Bay 

C06    Center  Hill  Complex 

C08    Scorton 

C09    Sandy  Neck 

ClO    Freemans  Pond 

Cll     Namskaket  Spits 

CllA     Boat  .Meadow 

— — Cl2    Chatham  Roads 

Cl3     Lewis  Bay 

C14     Squaw  Island 

Cl5  and  Cl6    CenterviUe  and  Dead 


Neck 

CI  7 


Popponessett  Spit 
Cl8  and  ClBA    Waquoit  Bay  and 


Falmouth  Ponds 

C19     Black  Beach 

C19A    Buzzards  Bay  Complex  Sheet 

1  of  2 
C19A 


Buzzards  Bay  Complex 


Sheets  2  of  2 

C20    Coalue 

C21     Sesachacha  Pond 

C22    Cisco  Beach 

C23  and  C24    Esther  Island 


Complex  and  Tuckemuck  Island 

C25    Muskegel  Island 

Eel  Pond  Beach 
Cape  Poge 
South  Beach 
Squibnockel  Complex 

lames  Pond  and 


-C26 
-C27 
-C28 
-C29 
-C29  and  C29B 


Mink  Meadows 

C31     Elizabeth  Islands 

C31A    West  Sconticut  Neck 

C31B    Harbor  View 

C32     Mishaum  Point 

C33  and  C34    Little  Beach  .ind 


I  lorseneck  Beach 
C34A     Cedar  Cove 


-State  of  Rhode  Island  |9  maps] 
— DO!     LiMle  Compton  Ponds 

D02    Fogland  Marsh 

D02B    Prudence  Island  Complex 

D02C    West  Narragansett  Bay 


Complex 
D03.  D04.  and  U05 


Card  Ponds, 


Green  Hill  Beach  and  East  Beach 

D06     Quonochontaug  Beach 

D07     Maschaug  Ponds 

UOa     Napa  tree 

C09    Block  Island 


I 
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-State  of  Connecticut  (8  maps) 

— Em  and  EOlA    Wilcox  Beach  and 


Ram  Island 
E02.  E03. 


and  E03A     Goshen  Coie. 


Jordon  Cove  and  N'iantic  Bay 

E03B     Lynde  Pomt 

E04    Menunketesutk  Island 

E05    Hammonasset  Point 

E07    Milford  Point 

E08A     Fayerweather  Isldnd 

E09     Norwalk  Islands 

— State  of  New  York  (11  mapsi 

FOl     Fisher?  Island  Banners 

F02    Eatons  Neck 

F04    Crane  Neck 

F05    Old  Field  Beach 

F06    Shelter  Island  Earners 


-F08A  and  F08B    Samm.ys  Beach  and 


Acabonack  Harbor 

F09    Gardiners  Island  Barriers 

FIO     Napeaque 

Fll     Me  cox 

F12     Southampton  Beach 

F13    Tiana  Beach 

— State  of  Delaware  [2  m.aps) 

HCX)    Broadkill  Beach  Complex 

HOI     .North  Bethany  Beach 

— State  of  Virginia  (4  maps) 

KOI     Assawoman  Is'-ind 

K03    Cedar  Island 

K04     Little  Cobb  Island 

KOo     Fishermans  Island 


-State  of  .North  Carolina  (~  maps) 

— LOl     Currituck  Banks 

— L03    Hatteras  Island 

— L03A    Shackleford  Banks 

— L05    Onslow  Peach  Complex 

— L06     Topsail 

— L07  and  L08    Lea  Island  Conip 


jlf^  A 


Wrightsville  Beach 
L09    Masonboro  Island 


-State  of  South  Carolina  (13  maps) 

— MOl     Waites  Island  Complex 

— M02    Litchfield  Beach 

— M03     Pawleys  Inlet 

— M04    Debidue  Beach 

— M05    Dewees  Island 

— M06    Morris  Island  Complex 

— M07    Bird  Key  Complex 

— MOB    Captain  Sams  Inlel 

— M09    Edisto  Complex 
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A  complete  set  of  CBRA  maps  is  1"7  maps 

Copies  of  the  CBR.^  maps  are  available 
from  tlie  U.S.  Geological  Survey 
Reproduction,  shipping,  and  handling  costs 
are  S3. 25  for  each  36  in  x  42  in.  paper  ozalid 
copy.  Requests  for  copies  must  be  prepaid  b> 
check  or  money  order  (no  cash  or  stamps) 
and  directed  to: 

Eastern-National  Car'ographic  Information 
Center  (E-\C1C),  U  S.  Geological  Survey,  536 
National  Center.  Reston.  Virginia  22092 
(Telephone:  C03)  860-6336  or  FTS  92&-6336-. 

Make  checks  payable  to.  United  States 
Geological  Survey 


Please  indicate  where  the  maps  should  be 
sent: 
.Name 


Street  Address - 
Cits 


State   

Zip  code 

Organization 

Please  include  a  telephone  number  where 
you  can  be  reached  weekdays  between  8  a.m. 
and  4  p.m.  EST.  Telephone:  Area  code  (        J 
Number . 

Appendix  B 

L'SFW'S  Stations  Where  CBRA  Maps  May  Be 
Inspected 

Offices  and  CBRA  maps  available  for 
Inspection 

1.  U.S.  Fish  and  Wildlife  Service,  One 
Gateway  Center,  Suite  700,  Newton  Corner. 
Massachusetts  02158.  Tel:  617-965-5100— All 
Units. 

2.  U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
1518,  Concord,  New  Hampshire  03301,  Tel: 
603-224-2585— Maine,  Massachusetts.  Rhode 
Island.  Connecticut. 

3.  Moosehorn  National  Wildlife  Refuge, 
Box  X.  Calais,  Maine  04619.  Attn:  Douglas  M. 
Mullen.  Refuge  Manager,  Tel:  207-154-3521— 
Maine. 

4.  Rachel  Carson  National  Wildlife  Refuge, 
Route  2,  Box  98,  Wells,  Maine  04090,  Attn: 
Maurice  Mills,  Jr.,  Refuge  Manager,  Tel:  207- 
646-9226— Maine. 

5.  Parker  River  National  Wildlife  Refuge. 
Northern  Boulevard,  Plum  Island, 
Nevvburyport,  Massachusetts  01950,  Attn: 
George  W.  Gavutis,  Refuge  Manager,  Tel: 
61 7-46^-5753 — Massachusetts. 

6.  Trustom  Pond  National  Wildlife  Refuge. 
Box  307,  Charlestown,  Rhode  Island  02813. 
Attn:  Don  Tiller,  Refuge  Manager,  Tel:  401- 
364-3106 — Rhode  Island,  Connecticut. 

7.  U.S.  Fish  and  Wildlife  Service, 
Brookhaven  National  Laboratory,  Building 
134,  Upton,  New  York  11973,  Tel:  516-345- 
3300 — New  York.  Rhode  Island,  Connecticut. 

8.  U.S.  Fish  and  Wildlife  Service,  100 
Grange  Place,  Room  202,  Cortland.  New  York 
13045,  Tel:  607-753-9334— New  York. 

9.  Wertheim  National  Wildlife  Refuge,  P.O. 
Box  21,  Shirley,  New  York  11967.  Attn:  Roger 
Spaulding,  Refuge  Manager,  Tel;  516-286- 
0485— New  York, 

10.  Bombay  Hook  National  Wildlife  Refuge. 
Route  1,  Box  147,  Smyrna.  Delaware  19977, 
Attn:  Don  R.  Perkuchin,  Refuge  Manager.  Tel: 
302-653-9345— Delaware. 

11  Chincoteague  National  Wildlife  Refuge. 
Box  62,  Chincoteague,  Virginia  23336.  Attn 
Dennis  Holland,  Refuge  Manager,  Tel:  804- 
336-6122— Virginia. 

12.  Back  Bay  National  Wildlife  Refuge, 
Pembroke  Office  Park,  Pembroke  No,  2,  Suite 
218.  Virginia  Beach.  Virginia  23462.  Attn: 
Glen  Bond.  Refuge  Manager,  Tel:  804^90- 
050!t — Virginia. 

13  U.S.  Fish  and  Wildlife  Service.  1B25-B 
Virginia  Street.  Annapolis.  Maryland  21401, 
Tel:  301-269-5448— Delaware.  Virginia. 

14'U.S.  Fish  and  Wildlife  Service,  P.O  Box 
729.  Gloucester  Point.  Virginia  23062.  Tel: 
804-642-^800— Virginia. 

15.  U.S.  Fish  and  Wildlife  Service,  Richard 
B.  Russell  Federal  Building.  75  Spring  Street 


LMI 


Federal  Register  /   Vol.  47.  .\o.  224  /  Friday.  Xcnember  19,  1982  /  Rules 


F.-j' 


523Si 


s  .should  be 


:e,  P.O.  Box 

)3301,  Tel; 
setts.  Rhode 


SAV  ,  Srite  1276,  Atlanta.  Georgia  30303,  Tel, 
4ri4-221-i3343— All  Units. 

U).  Pea  Isi.ind  Nationdl  Wildlife  Refuge, 
Bo.x  150.  Rodanthe.  North  Carolina  27968. 
Attn:  Albert  Highl.  Refuge  Manager.  Tel:  919- 
987-2394— North  Carolina. 

17.  U.S.  Fish  and  Wildlife  Service,  Federal 
Building,  Room  468,  310  New  Bern  Avenue, 
Raleigh.  North  Carolina  27601,  Tel;  919-7,5.5- 
4,520— North  Carolina, 

18.  U.S.  Fish  and  Wildlife  Service.  P.O.  Bo.x 
125.59.  Charleston,  South  Carolina  29412,  Tel: 
H(H-724--i707— South  Carolina, 

19.  U.S,  Fish  and  Wildlife  Servii:e.  HOI 
Gloucester  Street,  Brunswick,  Georgi.i  :il520, 
Tel;  912-265-9336— Georgia. 

20.  Georgia  Coastal  Complex.  Box  848", 
Savannah,  Georgia  31402,  Attn:  John  P.  Davis, 
Refuge  Manager,  Tel:  712-232-1321— Georgia, 
South  Carolina, 

21.  South  Florida  Refuges,  Rou'c  1    Hii\  2~8, 
Boynton  Beach,  Florida  33437,  ,\ttn,  Burkett 
S,  Neely,  Refuge  Manager.  Tel.  3(i.5-"32- 
3684— Florida, 

22.  ],  N.  "Ding  ■  Darling  N.itional  Wildlife 
Refuge.  P.O.  Drawer  B.  Sanibel.  Florida  3.3957, 
Attn:  Delano  A,  Pierce,  Refuge  Manager,  Tel: 
H  i3-4~2-l  100— Florid. i. 


2.!.  ("ha^,1,^h()\\  ;t:'k,:  National  Wildlife 
Refuge.  Route  2.  Box  44.  Homosassa,  Florida 
32646,  Attn:  Fdward  Collinsworth,  Refuge 
Manager.  Tel:  904-382-2201- Florida. 

24,  National  Wetland  Inventory,  Suite  217, 
n,ide  Building,  9620  Executive  Center  Drive, 
S',  Petersburg,  Florida  33702,  Tel:  813-893- 
3624— All  Units, 

25,  U,S,  Fish  and  Wildlife  Service,  P,0,  Box 
26~6  Ve:o  Beach,  Florida  32960,  Tel:  305-562- 
,5909— Floiida, 

26,  U,S,  Fish  and  Wildlife  Service,  1612 
June  Avenue,  Panama  Citv,  Florida  32405, 
Tel:  904-769-0552— Florida, 

27,  U,S,  Fish  and  Wildlife  Service,  P,0. 
Drawer  1197.  Daphne.  Alabama  36526,  Tel: 
20.5-62&-1880— Alabama,  Mississippi. 

28,  Mississippi  Sandhill  Crane  Complex, 
Box  699.  Gautier.  Mississippi  39553.  Attn:  Bill 
A.  Grabill.  Refuge  Manager,  Tel:  601-J97- 
6322 — Mississippi,  Alabama, 

29,  Delta-Breton  National  Wildlife  Refuge. 
Venice,  Louisiana  70091,  Attn:  Emil  T.  Heuer. 
In,  Refuge  Manager,  Tel:  New  Orleans 
Marine  Operator  3-3232 — Louisiana, 

,30,  Sabine  National  Wildlife  Refuge,  MRH 
107,  Hackberry,  Louisiana  70645,  Attn:  John 
R,  Walther,  Refuge  Manager,  Tel:  318-762- 
4620 — Louisiana. 


31,  National  Coastal  Ecosystems  Team, 
NASA/Slidell  Computer  Complex.  1010 
Cause  Boulevard.  Slidell.  Louisiana  70458. 
Tel:  504-255-6011— All  Units, 

32,  U.S.  Fish  and  Wildlife  Service.  P.O.  Box 
4305,  Lafayette.  Louisiana  70502,  Tel:  318- 
234-7478— Loui  s  i  a  na . 

33,  US  Fish  and  Wildlife  Service.  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103.  Tel: 
505-766-2932— All  Units, 

34,  U,S,  Fish  and  Wildlife  Service,  17629  El 
Camino  Real.  Suite  211,  Houston.  Texas 
77058,  Tel:  713-229-3682— Texas, 

35,  U,S,  Fish  and  Wildlife  Service,  c/o 
CCSU.  Box  338.  6300  Ocean  Drive.  Corpus 
Christi.  Texas  78412.  Tel:  512-888-3346— 
Texas, 

36,  Aransas  National  Wildlife  Refuge.  Box 
100.  Austweli.  Texas  77950,  Attn:  F,  Frank 
Johnson,  Refuge  .Manager.  Tel:  512-286- 
3559 — Texas, 

37,  Laguna  Atascosa  National  Wildlife 
Refuge.  Box  450.  Rio  Hondo.  Texas  78583. 
Attn:  Gary  N.  Burke.  Refuge  Manager.  Tel: 
512-748-3607— Texas. 

|FR  Uor  82-31775  Filed  ll-l(t-a2:  8:*S  .im| 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  221 

Site  Security;  Onshore  Federal  and 
Indian  (Except  Osage)  Oil  and  Gas 
Leases  i 

agency:  Minerals  Mar.agerr.ent  Sf-rvice, 
Interior. 

action:  Re\'ocation  of  interim  rule. 

SUMMARY:  On  October  15,  1982.  the 
Minerals  Management  Service  (NLMS) 
published  an  Interim  Rule  pertaining  to 
the  minimum  site  security  standards  for 
onshore  Federal  and  Indian  oil  and  gas 
leases.  Based  on  the  comments  received 
to  date,  this  document  revokes  the 
provisions  of  that  Interim  Rule  which 
became  effective  on  November  15,  1932. 

DATE:  Effective  November  19.  1982. 


ADDRESS:  Associate  Director  for 
Onshore  Minerals  Operations.  Minerals 
Managem.ent  Service,  12203  Sunrise 
Valley  Drive,  Mail  Stop  650,  Reston, 
Virginia  220<n. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gerald  R,  Daniels.  ("03)  860-7535. 
(PTS)  928-7535, 

SUPPLEMENTARY  INFORMATION:  The 
Minerals  Management  Service  published 
Interim  Rulemaking  in  the  Federal 
Register  on  October  15.  1982  (47  FR 
46236)  establishing  minimum  site 
security  standards  for  onshore  Federal 
and  Indian  (e.xcept  Osage)  oil  and  gas 
leases.  Those  interim  rules  became 
effective  on  November  15,  1982,  and 
comments  were  to  have  been  submitted 
h\  December  14,  1982,  In  addition,  initial 
s:--  st'cu.^ity  plans  were  to  have  been 
s„!':r.;-'t^d  by  December  15.  1982. 

Based  on  the  comments  received  to 
date,  it  has  been  decided  to  revoke  the 
interim  rulemaking,  publish  proposed 


rulemaking,  modify  some  of  the 
technical  requirements  contained  in  the 
interim  rules,  and  to  extend  the 
comment  period  to  January  14, 1983.  The 
proposed  rulemaking  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Under  the  authority  of  the  Act  of 
February  25,  1920  (30  U.S.C.  189),  Part 
221.  Chapter  II.  Title  30  of  the  Code  of 
Federal  Regulations  is  revised  as  set 
forth  below. 

Dated:  November  17.  1982. 
James  G.  Watt, 

St'cretary. 

PART  221— OIL  AND  GAS  OPERATING 
REGULATIONS 

§221.37  [Revoked] 

Part  221  is  amended  by  revoking 
§  221.37. 

[FR  Doc  82-31967  Fili-d  11-18-82  8  43  .jm] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  221 

Site  Security;  Onshore  Federal  and 
Indian  (Except  Osage)  Oil  and  Gas 
Leases 

AGENCY:  Minerals  Management  Service, 
Department  of  the  Interior. 
ACTION:  Proposed  rule. 

summary:  On  October  15, 1982,  the 
Minerals  Management  Service  published 
in  the  Federal  Register  (47  PR  46236) 
interim  rules  establishing  the  minimum 
site  security  requirements  for  onshore 
Federal  and  Indian  (except  Osage)  oil 
and  gas  leases.  The  rules  were  to 
become  effective  on  November  15, 1982, 
and  comments  were  to  be  submitted  by 
December  14, 1982. 

Based  on  the  comments  received  to 
date,  it  has  been  decided  to  (1)  republish 
the  interim  rules  as  proposed 
rulemaking,  (2)  make  technical  revisions 
in  the  requirements  contained  in  the 
interim  rules,  and  (3)  extend  the 
comment  period  on  the  proposed  rules 
to  January  14, 1983. 

DATE:  Comments  on  the  proposed  rules 
must  be  received  by  January  14, 1983. 
ADDRESS:  Send  comments  to  the 
Associate  Director,  Onshore  Minerals 
Operations,  Minerals  Management 
Service,  12203  Sunrise  Valley  Drive, 
Mail  Stop  650,  Reston,  Virginia  22091. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gerald  R.  Daniels,  (703)  860-7535, 
(FTS)  928-7535. 

SUPPLEMENTARY  INFORMATION:  The 
principal  authors  of  this  proposed 
rulemaking  are  Mr.  George  E.  Campbell, 
Oil  and  Gas  Sub-District  Office, 
Thermopolis,  Wyoming;  Mr.  Michael  F. 
Reitz.  South  Central  Region, 
Albuquerque,  New  Mexico;  Mr. 
Sylvester  J.,  Fisher.  Central  Region, 
Denver,  Colorado;  and  Mr.  Gerald  R. 
Daniels,  Mr.  Robert  C.  Kent,  Mr.  Stephen 
H.  Speclor,  Mr.  Eddie  R.  Wyatt,  Mr.  John 
Duletsky,  and  Mrs.  Florence  J.  Lee  of  the 
headquarters  office,  Reston,  Virginia. 

The  Minerals  Management  Service 
(MMS)  published  Interim  Rulemaking  in 
the  Federal  Register  on  October  15,  1982 
(47  FR  46236)  establishing  minimum  site 
security  standards  for  onshore  Federal 
and  Indian  (except  Osagp)  oil  and  gas 
Ipi'ses.  Those  interim  rules  became 
effective  on  November  15,  1982,  and 
comments  were  to  have  been  submitted 
by  December  14, 1982.  In  addition,  initial 
site  security  plans  were  to  ha\e  been 
submitted  by  December  15.  1982. 

Based  on  the  comments  received  lo 
date,  it  has  been  decided  to  (1)  revoke 


the  interim  rulemaking,  publish 
proposed  rulemaking,  modify  some  of 
the  technical  requirements  contained  in 
the  interim  rules,  and  to  extend  the 
co.mment  period  to  January  14,  1983. 
However,  the  preamble  to  the  interiT. 
rules  is  hereby  incorporated.  The 
revocation  of  the  interim  rule  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Briefly,  amendments  have  been  made 
in  the  technical  requirements  which 
relate  to  the  placement  and  type  of 
seals,  the  submission  of  schematic 
diagrams  for  facilities,  the  identification 
of  facilities  and  tanks,  reporting  of  thefts 
and  suspicious  circumstances,  and 
frequency  of  gauging  and  inspection.  In 
addition,  a  new  section  providing  for 
variances  from  specific  requirements  is 
proposed. 

Because  the  revision  of  Part  221  has 
been  published  as  final  rulemaking  in 
the  Federal  Register  of  October  27^  1982 
(47  FR  47758).  the  MMS  does  not  intend 
to  forego  the  submittal  of  schematic 
diagrams  for  each  facility  as  required  bv 
§  221.32(a).  221.34(a),  and  221.35(b). 
Thus,  lessees  and  operators  should 
continue  to  develop  and  submit  these 
diagrams.  Moreover,  the  MMS  does  not 
foresee  the  need  to  further  revise  its 
requirements  for  facility  and  individual 
tank  identification,  as  modified  by  this 
proposed  rulemaking.  Thus,  lessees  and 
operators  are  encouraged  to  proceed  on 
this  basis  so  that  their  facilities  and 
individual  tanks  will  be  identified 
properly  on  or  before  the  dale  for 
compliance  with  the  final  rulemaking. 

In  order  to  facilitate  the  filing  of  site 
security  plans  once  the  final  rulemaking 
becomes  effective,  the  listing  below 
identifies  each  of  the  MMS's  onshore 
District  Offices  and  the  area  under  the 
jurisdiction  of  each  such  office. 

Office  and  Area  of  Jurisdiction 

Alaska  D.'s:nrt  Office 
Minerals  Management  Service, 
P.O.  Box  259, 
Anrhnrase,  Alaska  99510, 
Telephone  (907]  271-4303 
Alaska 

Bakers fio/d  District  Office 

.Minerals  Managfrnenl  Service.  309  Federal 

Building.  WX)  Tnixtun  Avenue, 

Bakersfield,  California  93301,  Telephone 

(805)  861-4186 
California,  Hawaii,  Idaho,  Nevada,  Oregon, 

Washington,  Arizona  (except  Navajo  and 

Hop!  Indian  Reservations) 

/achsnn  District  Office 

Minerals  Management  Service,  1509  Federal 

Building.  Jackson.  Mississippi  39201, 

lelephone  (601)  964-4405 
Alabama,  Arkansas,  Florida,  Georgia, 

Louisiana,  Mississippi,  North  Carolina, 

South  Carolina,  Tennessee 


Indianapolis  District  Office 
Minerals  Management  Service,  Water 

Resources  Division.  1819  North  Meridian 
Street,  Indianapolis,  Indiana  46202. 
Telephone  (317)  269-7106 
Connecticut,  Delaware.  Illinois.  Indiana, 
Iowa.  Kentucky.  Maine.  Maryland, 
Massachusetts,  Michigan,  Minnesota. 
Missouri.  New  Hampshire,  New  Jersey, 
New  York,  Ohio,  Pennsylvania.  Rhode 
Island.  Vermi.in!  Virginia,  Wesi  Virginia, 
Wisconsin 

Grand  Junction  District  Office 
Minerals  Management  Service.  P.O.  Box  3768, 
Grand  Junction,  Colorado  81502, 

Telephone  (303)  245-2852 
Colorado,  Kansas.  Nebraska,  That  part  of 
the  Ute  Mountain  L'te  Indian  Reservation 
located  in  New  Mexico 

Salt  Lake  City  District  Office 

Minerals  Management  Service,  1*45  W  1700 

South.  Salt  Lake  City.  Utah  84014, 

Telephone  (801)  524-4590 
I'tdh  (except  for  Navajo  Indian 

Reservation) 

Billings  District  Office 

.Minerals  Management  Service,  P.O.  Box  2550. 

Billings.  Montana  59103,  Telephone  (406) 

657-6368 
Montana,  North  Dakota 

Casper  District  Office 

Minerals  Management  Service.  P.O.  Box  2859, 
Casper,  Wyoming  82602,  Telephone  (307) 
265-5550 
South  Dakota,  Wyoming  Counties  of 
Sheridan,  Johnson,  Campbell,  Crook, 
Weston,  Natrona,  Converse,  Niobrara, 
Platte,  Goshen,  Laramie.  Albany,  Carbon 

Rock  Springs  District  Office 

Minerals  Management  Service.  P.O.  Box  1170. 

Rock  Springs,  Wyoming  82901. 

Telephone  (307)  362-6422 
Wyoming  Counties  of  Big  Horn,  Park.  Hot 

Springs.  Washakie,  Teton,  Fremont, 

Sublette.  Lincoln.  Sweetwater.  Uinta 

Farmington  District  Office 

Minerals  Management  Service,  P.O.  Drawer 
600.  Farmington,  New  Mexico  87401. 
Telephone  (505)  325-4572 
All  of  the  Navajo  and  Hopi  Indian 
Reservations  and  New  Mexico  Counties 
of  Colfax,  Mora,  Santa  Fe,  Bernalillo, 
Valencia,  Sandoval.  McKinley.  Rio 
Arriba,  Taos,  and  San  Juan  (except  for 
the  Ute  Mountain  Ute  Indian 
Reservation) 

R OS  well  District  Office 

Minerals  Management  Service.  Post  Office 
Drawer  1857,  Roswell.  New  Mexico 
88201,  Telephone  (505)  624-1790 
New  Mexico  Counties  of  Union,  Harding, 
San  Miguel,  Torrance,  Guadalupe.  Quay, 
Curry,  DeBaca,  Catron,  Socorro.  Lincoln. 
Chaves,  Roosevelt,  Lea,  Eddy.  Otero. 
Sierra,  Dona  Ana.  Grant,  Luna.  Hidalgo, 
and  all  of  Texas  west  of  the  100th 
Meridian 
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Tu!sa  District  0*';ce  i 

Minerals  Management  Service.  6136  East 
32nd  Place.  Tulsa.  Oklahoma  74135. 
Telephone  (918)  581-7631 
Oklahoma  and  all  of  Te.xas  east  of  the 

lOOth  Meridian 
It  is  anticipated  that  final  rulemaking 
will  be  published  in  April  of  1983  and 
that  lessees  and  operators  will  be 
accorded  60  days  thereafter  in  which  to 
submit  their  initial  site  security  plans 
and  to  have  their  facilities  in  full 
compliance  with  the  fmal  rules. 

Executive  Order  12291 

The  Department  has  determined  that 
this  rule  is  not  a  major  rule  and  does  not 
require  the  preparation  of  a  regulatory 
impact  analysis  under  Executive  Order 
12291  because  it  is  estimated  to  result  in 
a  total  economic  effect  of  less  than  $7 
million.  Since  this  amount  will  be  spread 
among  approximately  2.200  operators 
and  17,000  producible  oil  and  gas  leases, 
the  total  and  individual  economic  effect 
is  not  deemed  significant. 

Regulatory  Flexibility  Act 

The  Department  has  also  determined 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  and  does  not.  therefore, 
require  a  small  entity  flexibility  analysis 
under  the  Regulatory  Flexibility  Act 
because  small  operators  will  be  subject 
to  the  same  requirements  as  large 
operators.  In  addition,  since  the  losses 
due  to  theft  may  have  a  greater  adverse 
impact  on  small  operators  and  lessees, 
the  benefits  of  increased  site  security 
could  result  in  some  economic  benefits 
for  small  entities. 

National  Environmenlal  Policy  Act  of 
1969 

It  is  hereby  determined  that  this 
proposed  rulemaking  does  not  constitute 
a  m.ajor  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C)]  is 
required. 

Paperwork  Reduction  Act  of  1980 

The  information  collection 
requirements  of  the  site  security  plan 
are  being  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  required  by  44  U.S.C.  3507. 
The  collection  of  the  information  in  the 
site  security  plan,  not  previously 
approved  will  not  be  required  until  it 
has  been  approved  by  the  OMB.  The 
remaining  information  collection 
requirements  contained  in  30  CFR  221  37 
have  been  approved  by  the  OMB  and 
assigned  clearance  number  1010-0001. 


List  of  Subjects  in  30  CFR  Part  221 

Oil  and  gas  exploration,  Public  lands/ 
mineral  resources.  Reporting 
requirements. 

Under  the  authurity  of  the  Act  of 
February  25,  1920  (30  U.S.C.  189).  and 
Executive  Order  12291  (3  CFR.  1981 
Comp.,  p.  127),  it  is  proposed  to  amend 
Part  221,  Chapter  II.  title  30  of  the  Code 
of  Federal  Regulations  as  set  forth 
below. 

PART  221-{ AMENDED] 

Section  221.37.  is  added  to  read  as 
follows: 

§  221.37    Site  security  on  Federal  and 
Indian  (except  Osage)  oil  and  gas  leases. 

(a)  Within  30  days  after  production, 
treating  and/or  storage  facilities  are  first 
installed  on  a  lease,  a  site  security  plan 
for  the  lease,  which  includes  the 
minimum  standards  enumerated  in 
paragraph  (b)  of  this  section,  must  be 
filed  with  the  Supervisor  or  notice  givsn 
to  the  Supervisor  that  the  lease  is  to  be 
subject  to  an  earlier  filed  plan.  For  all 
other  leases  which  are  in  a  producing 
status  at  the  effective  date  of  this 
regulation,  a  plan  must  be  filed  with  the 
Supervisor  by  such  effective  date,  at 
which  time  all  leases  covered  thereby 
m.ust  be  in  compliance  with  the  plan.  At 
the  operator's  option,  a  single  plan  may 
include  all  of  the  operator's  leases 
within  a  single  MMS  District,  provided 
that  the  plan  clearly  identifies  each 
lease  included  within  the  scope  of  the 
plan  and  the  extent  to  which  the  plan  is 
applicable  to  each  lease  involved.  Any 
security  elements  in  excess  of  the 
minimum  requirements  which  the 
operator  wishes  to  implement,  but 
desires  to  be  held  confidential,  should 
not  be  filed  with  the  Supervisor,  but 
must  be  available  for  inspection  by 
MMS  personnel  on  request. 

(b)  Site  security  plans  must  meet  or 
exceed  the  following  minimum 
standards: 

(1)  All  appropriate  valves  on  lines 
entering  or  leaving  oil  storage  tanks, 
including  those  valves  between  the 
storage  tanks  and  the  sales  point,  must 
be  effectively  sealed  using  numbered 
seals  which  may  not  be  removed 
without  being  destroyed.  Any  other 
connection,  e.g..  bull  plugs,  flat  plugs,  or 
victaulic  couplings  at  the  end  of  a 
system,  which  allow  direct  access  to 
stored  production  also  must  be 
effectively  sealed.  A  record  of  the 
numbered  seals  must  be  maintained  by 
the  operator  showing  when  they  were 
installed  and  when  they  were  removed. 
These  records  also  must  identify  the 
valves  or  connections  to  which  the  seal 
numbers  apply  and  must  be  available 


for  inspection  by  MMS  personnel  on 
request. 

(2)  The  plan  must  specify  the  schedule 
on  which  the  operator  proposes  to 
measure  and  record  the  volume  of  crude 
oil  in  storage  on  each  of  the  leases 
subject  to  the  plan.  These  measurement 
records  must  be  made  available  for 
MMS  review  on  request.  The  operator 
will  compare  the  production  volume 
indicated  by  these  gauges  and.  as 
appropriate,  meter  readings  to  known 
production  rates. 

(3)  The  plan  must  specify  the  schedule 
on  which  the  operator  proposes  to 
conduct  and  document  inspections  of  oil 
production  and  storage  facilities  by  its 
employees  or  contractors.  These 
inspection  records  must  be  made 
available  for  MMS  review  on  request. 

(4)  Site  facility  diagrams  required 
under  §§  221.32(a),  221.34(b),  and 
221.35(b),  must  be  filed  with  the 
Supervisor  and  incorporated  by 
reference  in  the  site  security  plan. 

(5)  Each  Lease  Automatic  Custody 
Transfer  (LACT)  system  must  employ 
meters  that  have  non-resettable 
totalizers,  and  no  by-pass  around  the 
m.eter  may  be  installed.  In  addition,  such 
facilities  may  not  contain  any  piping 
that  permits  the  removal  of  marketable 
oil  from  the  storage  tanks  without  going 
through  the  meter,  unless  otherwise 
approved  by  the  Supervisor.  Similarly, 
no  by-pass  will  be  permitted  around 
meters  used  for  gas  measurement  at  any 
well  or  producing  facility. 

(6)  The  operator  must  minimize  the 
time  that  oil  is  stored  on  leases  where 
the  oil  is  sold  via  hand-gauged  volumes 
to  that  ti,me  needed  to  accumulate  a  run 
and  to  complete  its  sale  via  tank  truck 
or  pipeline.  In  addition,  such  facilities 
may  not  contain  any  piping  that  permits 
the  removal  of  marketable  oil  from  the 
storage  tanks  without  going  through  the 
sales  line,  unless  otherwise  approved  by 
the  Supervisor. 

(7)  The  operator  will  deal  promptly 
with  slop  or  waste  oil  in  accordance 
with  §  221.36  and  provisions  of  the 
applicable  NTL's  or  operating  orders. 

(8)  All  facilities  at  which  oil  is  stored 
must  be  clearly  identified  with  a  sign 
that  contains  the  name  of  the  operator, 
the  lease  serial  number,  and,  in  public 
land  survey  States,  the  quarter-quarter, 
section,  township,  range,  and  meridian. 
On  Indian  leases,  the  sign  also  must 
include  the  name  of  the  appropriate 
Tribe  or  Allottee.  In  addition  each 
individual  storage  tank  must  be  clearly 
identified  by  a  unique  number.  The 
identification  must  be  maintained  in 
legible  condition  and  must  be  clearly 
apparent  to  any  person  at  the  sales 
point. 
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(9)  Ary  person  removir.g  oil  from  a 
lease  by  motor  vehicle  must  have  the 
identification  documentation  required 
bv  appropriate  NTL's  or  operating  order 


h)s/h 


er  physical  possession  at  the 


t;T.e  &f  oil  is  removed. 

(c)  The  operator  may  request  approval 
of  a  variance  from  any  of  the  minimum 
standards  prescribed  by  this  section, 
provided  the  proposed  alternative  m.eets 
or  exceeds  the  applicable  standard. 


(d)  In  the  event  the  site  security  pl.,:.s 
are  altered  due  to  changing 
circum.stances,  the  operator  must  notify 
the  Supervisor  wnhin  30  days  of  any 
change  m  content  or  co\  erase  of  the 
plan 

fe)  In  the  event  a  theft  of  oil  is 
discovered  on  a  Federal  or  Indian  lease. 
the  Super\  isor  must  be  notified  as  soon 
as  possible  but,  in  any  event,  within  24 
hours  of  the  discovery.  Notification  must 


include  an  estimate  of  the  volume  of  oil 
involved.  Operators  are  also  encouraged 
to  report  thefts  promptly  to  local  law 
enforcement  agencies  and  internal 
company  security. 

Dated:  November  17. 1982. 
James  G.  Watt, 

Secretary. 

(FR  Doc  82-31968  Filed  11-18-82:  8:4S  am| 
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DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Publication  of  Alternative  Fuel  Price 
Ceilings  and  Incremental  Price 
Threshold  for  High  Cost  Natural  Gas 

The  Natural  Gas  Policy  Act  of  1978 
(NGPA)  (Pub.  L.  95-621)  signed  into  law 
on  November  9, 1978,  mandated  a  new 
framework  for  the  regulation  of  most 
facets  of  the  natural  gas  industry.  In 
general,  under  Title  II  of  the  NGPA, 
interstate  natural  gas  pipeline 
companies  are  required  to  pass  through 
certain  portions  of  their  acquisition 
costs  for  natural  gas  to  industrial  users 
in  the  form  of  a  surcharge.  The  statute 
requires  that  the  ultimate  cost  of  gas  to 
the  industrial  facility  should  not  exceed 
the  cost  of  the  fuel  oil  which  the  facility 
could  use  as  an  alternative. 

Pursuant  to  Title  II  of  the  NGPA. 
Section  204(e),  the  Energy  Information 
Administration  (EIA)  herewith  publishes 
for  the  Federal  Energy  Regulatory 
Commission  (FERC)  computed  natural 
gas  ceiling  prices  and  the  high  cost  gas 
incremental  pricing  threshold  which  are 
to  be  effective  December  1. 1982.  These 
prices  are  based  on  the  prices  of 
alternative  fuels. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leroy  Brown,  Jr.,  Energy  Information 
Administration,  1000  Independence 
Avenue,  SW.,  Room  BE-034. 
Washington,  D.C.  20585,  telephone  (202) 
252-6077. 

Section  I 

As  required  by  FERC  Order  No.  50, 
computed  prices  are  shown  for  the  48 
contiguous  States.  The  District  of 
Columbia's  ceiling  is  included  with  the 
ceiling  for  the  State  of  Maryland.  FERC, 
by  an  Interim  Rule  issued  on  March  2, 
1981,  in  Docket  No.  RM79-21.  revised 
the  methodology  for  calculating  the 
monthly  alternative  fuel  price  ceilings 
for  State  regions.  Under  the  revised 
methodology,  the  applicable  alternative 
fuel  price  ceiling  published  for  each  of 
the  contiguous  States  shall  be  the  lower 
of  the  alternative  fuel  price  ceiling  for 
the  State  or  the  alternative  fuel  price 
ceiling  for  the  multistate  region  in  which 
the  State  is  located. 

The  price  ceiling  is  expressed  in 
dollars  per  million  British  Thermal  Units 
(BTU's).  The  method  used  to  determine 
the  price  ceilings  is  described  in  Section 
III. 
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Alabama 

Arizona  '....„. 
Afkansas  '_- 

Ca''^o'nta  

CoicaOo  '.  . 
Connecticut  ' 

Delaware  ' 

Fic'da 

Georgia. .___. 

'ttlPOtS   ...«.«.,«.«. 

Indiana. „ 

towa  '   —... 

Kansas  ' 

KaniLK:ky  ' 

Louisiana  '..™.- 

Maine   « 

Maryland  '.. 

Massachusetts.. 

Michigan     

Minnesota  . 
Mississippi  ' 

Missoun  ' „._„. 

Montana  ' 

Neoraska ' 

Nevada  ' 

New  Hamoshife  "... 
New  Jersey  ....-«. 
New  Mexico 

New  vixk       

North  Carolina  '.. 
Nofih  Dakota  '.._ 

Ohio   

Oklahoma  '. 

Oregon  '   

Pennsylvania  ' .... 
RhoOe  Island  '  ..„ 
South  Carolina  '_ 
South  Dakota  '. 

Tennessee ™ 

Texas 

Utah  '  „..., 

Vermont 

V»ginia  ' _ 

l^asnmgton  '  ... 
West  Virgima  ' .. 

Wisconsin   

Wvoming  ' 


Dollars 

per 
millkxi 

BTU's 


4.18 
4.19 
384 
416 
409 
4  35 
4  23 
424 
429 
409 
397 
386 
397 
397 
4.07 
384 
434 
423 
426 
3.77 

3  78 
430 
397 
4.09 
397 
4.19 
435 
412 
323 
4.19 
4.30 
397 
388 
384 

4  19 
423 
435 
430 
3.97 
427 
3.73 
409 
433 
430 
4.19 
407 
3  85 
409 


Region  based  pnce  as  'equirod  by  ^EFtC  Intenm  Rule, 
issued  on  March  2,  1981    m  Docket  No   RM79-21 

^RegKDn  based  once  computed  as  the  weighted  average 
pnce  of  Regions  E.  F   arxt  H 


Section  II.  Incremental  Pricing 
Threshold  for  High  Cost  Natural  Gas 

The  EIA  has  determined  that  the 
volume-weighted  average  price  for  No.  2 
distillate  fuel  oil  landed  in  the  greater 
New  York  City  Metropolitan  area  during 
September  1982  was  S39.67  per  barrel.  In 
order  to  establish  the  incremental 
pricing  threshold  for  high  cost  natural 
gas,  as  identified  in  the  .NGPA,  Title  II, 
Section  203(a)(7).  this  price  was 
multiplied  by  1.3  and  converted  to  its 
equivalent  in  millions  of  BTU's  by 
dividing  by  5.8.  Therefore,  the 
incremental  pricing  threshold  for  high 
cost  natural  gas,  effective  December  1, 
1982,  is  $8.89  per  million  BTU's. 

Section  III.  Method  Used  to  Compute 
Price  Ceilings 

The  FERC,  by  Order  No.  50,  issued  on 
September  29,  1979.  in  Docket  No. 
RM79-21,  established  the  basis  for 


determining  the  price  ceilings  required 
by  the  NGPA.  FERC  also,  by  Order  No. 
167,  issued  in  Docket  No.  RM81-27  on 
July  24, 1981,  made  permanent  the  rule 
that  established  that  only  the  price  paid 
for  No.  6  high  sulfur  content  residual 
fuel  oil  would  be  used  to  determine  the 
price  ceilings.  In  addition,  the  FERC,  by 
Order  No.  181,  issued  on  October  6, 

1981,  in  Docket  No.  RM81-28, 
established  that  price  ceilings  should  be 
published  for  only  the  48  contiguous 
States  on  a  permanent  basis. 

A.  Data  Collected 

The  following  data  were  required 
from  all  companies  identified  by  the  EIA 
as  sellers  of  No.  6  high  sulfur  content 
(greater  than  1  percent  sulfur  content  by 
weight)  residual  fuel  oil:  form  each 
selling  price,  the  number  of  gallons  sold 
to  large  industrial  users  in  the  months  of 
July  1982,  August  1982,  and  September 

1982.  'Ail  reports  of  volume  sold  and 
price  were  identified  by  the  State  into 
which  the  oil  was  sold. 

B.  Method  Used  To  Determine 
Alternative  Price  Ceilings 

(1)  Calculation  of  Volume-Weighted 
Average  Price.  The  prices  which  will 
become  effective  December  1, 1982, 
(shown  in  Section  I)  are  based  on  the 
reported  price  of  No.  6  high  sulfur 
content  residual  fuel  oil,  for  each  of  the 
48  contiguous  States,  for  each  of  the  3 
months,  July  1982,  August  1982, 
September  1982.  Reported  prices  for 
sales  in  July  1982  were  adjusted  by  the 
percent  change  in  the  nationwide 
volume-weighted  average  price  from 
July  1982  to  September  1982.  Prices  for 
August  1982  were  similarly  adjusted  by 
the  percent  change  in  the  nationwide 
volume-weighted  average  price  from 
August  1982  to  September  1982.  The 
volume-weighted  3-month  average  of  the 
adjusted  July  1982  and  August  1982,  and 
the  reported  September  1982  prices  were 
then  computed  for  each  State. 

(2)  Adjustment  for  Price  Variation. 
States  were  grouped  into  the  regions 
identified  by  the  FERC  Usee  Section 
III.C).  Using  the  adjusted  prices  and 
associated  volumes  reported  in  a  region 
during  the  3-month  period,  the  volume- 
weighted  standard  deviation  of  prices 
was  calculated  for  each  region.  'The 


'L.arge  Industrial  t'ser — A  person/firm  which 
purchases  No.  6  fuel  oil  in  quantities  uf  4,000  gallons 
or  greater  for  consumption  in  a  business,  includins 
the  space  heating  of  the  business  premises.  Eleclnc 
utilities,  governmental  bodies  (Federal.  Stale,  or 
l^cal).  and  the  military  are  excluded. 


vohime-weighted  3-month  average  price 
(as  calculated  in  Section  III.B.(l)  above) 
for  each  State  was  adjusted  downward 
by  two  times  this  standard  deviation  for 
the  region  to  form  the  adjusted  weighted 
average  price  for  the  State. 

(3)  Calculation  of  Ceiling  Price.  The 
lowest  selling  price  within  the  State  was 
determined  for  each  month  of  the  3^ 
month  period  (after  adjusting  up  or 
down  by  the  percent  change  in  oil  prices 
at  the  national  level  as  discussed  in 
Section  III.B(l)  above).  The  products  of 
the  adjusted  low  price  for  each  month 
times  the  State's  total  reported  sales 
volume  for  each  month  were  summed 
over  the  3-month  period  for  each  State 
and  divided  by  the  State's  total  sales 
volume  during  the  3  months  to 
determine  the  State's  average  low  price 
The  adjusted  weighted  average  price  (as 
calculated  in  Section  III.B.(2))  was 
compared  to  this  average  low  price,  and 
the  higher  of  the  values  was  selected  as 
the  base  for  determining  the  alternative 
fuel  price  ceiling  for  each  State.  For 
those  States  which  had  no  reported 
sales  during  one  or  more  months  of  the 
3-month  period,  the  appropriate  regional 
volume-weighted  alternative  fuel  price 
was  computed  and  used  in  ( ombination 
with  the  available  State  data  to 
calculate  the  State's  alternative  fuel 
price  ceiling  base.  The  State's 
alternative  fuel  price  ceiling  base  was 
compared  to  the  alternative  fuel  price 
ceiling  base  for  the  multistate  region  in 
which  the  State  is  located  and  the  lower 
of  these  two  prices  was  selected  as  the 
final  alternative  fuel  price  ceiling  base 
for  the  State.  The  appropriate  lag 
adjustment  factor  (as  discussed  in 
Section  1I1.B.4)  was  then  applied  to  the 
alternative  fuel  price  ceiling  base.  'Ihc 
alternative  fuel  price  (expressed  in 
dollars  per  gallon)  was  multiplied  by  42 
and  divided  by  6.3  to  estimate  the 
a Itei native  fuel  price  ceiling  for  the 
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State  (expressed  in  dollars  per  mtlHon 
BTU's). 

There  were  no  reported  sales  in 
Region  G  for  the  months  of  July,  August. 
and  September  1982.  The  alternative 
fuel  price  ceilings  for  the  States  in 
Region  G  were  determined  by 
calculating  the  volume  weighted  average 
price  ceilings  for  Region  E.  Region  F,  and 
Region  H. 

(4)  Lag  Adjustment.  The  El.A  has 
implemented  a  procedure  to  partiallv 
compensate  for  the  two-month  lag 
between  the  end  of  the  month  for  whu  h 
data  are  collected  and  the  beginning  of 
the  month  for  which  ceiling  prices 
become  effective.  It  was  determined  that 
Platfs  digram  Price  Aeport  publication 
provides  timely  information  relative  to 
the  subject.  The  prices  found  in  Piatt's 
Oilgram  Price  Report  publication  are 
given  for  each  trading  day  in  the  form  of 
high  and  low  prices  for  No.  6  residual  oil 
in  21  cities  throughout  the  United  States. 
The  low  posted  prices  for  No.  6  residual 
oil  in  these  cities  were  used  to  calculate 
a  national  and  a  regional  lag  adjustment 
factor.  The  national  lag  adjustment 
factor  was  obtained  by  calculating  a 
weighted  average  price  for  .\'o.  6  sulfur 
residual  fuel  oil  for  the  ten  trading  days 
ending  November  15,  1982,  and  di\  iding 
that  price  by  the  corresponding 
weighted  average  price  computed  from 
prices  published  by  Piatt's  for  the  month 
of  September  1982.  A  regional  lag 
adjustment  factor  was  similarly 
calculated  for  four  regions.  These  are: 
one  for  FERC  Regions  A  and  B 
combined:  one  for  FERC  Region  C;  one 
for  FERC  Regions  D,  E.  and  G  combined: 
and  one  for  FERC  Re,<;,(ins  F  and  H 
combined.  The  lower  of  the  national  or 
regional  lag  factor  was  then  applied  to 
the  alternative  fuel  price  ceiling  for  each 
State  in  a  given  region  as  calculated  in 
Section  IH.B.{3). 


I.i.^ting  of  States  In  R 


egu 


States  were  grouped  b\  the  FERC  to 
form  eight  distinct  regions  as  follows: 


Connecticut 

Maine 
Massachusells 


Delaware 
Maryland 
New  jersey 


Alabama 
Florida 
Georgia 
Mississippi 


Illinois 
Indiana 
Kentucky 
Michigan 


Iowa 
Kansas 
Missouri 
Minnesota 


Arkansas 
Louisiana 
New  MuKico 


Colorado 

Idaho 

Montana 


Arizona 

California 

Nevada 


Region  ,\ 


New  Hampshire 
Rhode  Island 
Vermont 

(in  B 

i\f\v  i  ork 
Pennsylvania 


KfgKUl  C 

North  Carolina 
South  Carolina 
Tennessee 
Virginia 

Kc^ion  D 

Ohio 

West  Virginia 

Wisconsin 


Region  E 


Nebraska 
North  Dakota 
South  Dakota 


Hl-JJiOIi    f 


Oklahoma 
Texas 


Region  G 

Ulah 
Wyoming 

Region  H 


Oregon 
Washington. 


Is.sued  in  Washington,  D.C.,  November  18 

1982. 

Albert  H.  Linden,  Jr.. 

Deputy  Administrator.  Energy  Information 
Administration. 
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The  President 


Presidential  Documents 


Executive  Order  12394  of  November  18.  1982 
Incentive  Pay  for  Hazardous  Duty 


By  the  authority  vested  in  me  as  President  of  the  United  States  of  America  by 
Section  301  (al  of  Title  37  of  the  United  States  Code,  and  in  order  to  define  the 
scope  of  two  categories  of  haz.irdous  d.ty.  it  is  hereby  ordered  as  follows: 

Section  1.  Executive  Order  No.  11 1,^)7  of  June  22.  1964, 
amended  by  striking  out  subs','>,t!ori  [fl  nf  SecJi-in  109  oi 
lieu  thereof  the  following: 


amended,  is  further 
.''  I  and  inserting  in 


"(f)  The  term  "duty  involving;  frequent  and  regular  participation  in  flight 
operations  on  the  flight  deck  ui  ,in  aircraft  carrier  or  of  a  ship  other  than  an 
aircraft  carrier  from  which  aircraft  are  launched"  shall  be  construed  to  mean 
duty  performed  by  members  who  are  designated  for  and  ordered  to  such  duty 
by  competent  authority  from  aniDn,^  the  crew  of  a  ship  frorr,  which  aircraft  are 
launched  or  an  aviation  unit  uprr.iting  from  that  type  of  ship,  and  who,  in  any 
calendar  month  (1]  participate  in  flight  operations  on  the  flight  deck  during  a 


minimum  of  four  days. 


participate,  on  the  P.'.zht  deck,  in  a  minimum 


number  of  aircraft  launches  or  recoveries,  or  both,  thdt  is  prescribed  by  the 
Secretary  concerned  as  the  equivalent  of  participation  under  clause  (1).  No 
member  shall  be  entitled,  however,  to  receive  the  pay  provided  for  in  this 
subsection  if.  during  any  month  or  portion  thereof,  he  is  also  eligible  to  receive 
incentive  pay  for  other  hazardous  duty  under  the  provisions  of  Section  301  of 
Title  37.  United  States  Code. 

"(g)  The  term  "duty  involving  the  servicing  of  aircraft  or  missiles  with  highly 
toxic  fuels  or  propellants"  shall  be  construed  to  mean  duty  performed  by 
members  as  a  prim  iry  duty  that  requires  (1)  removal,  replacement,  and 
servicing  of  the  emergency  power  unit  of  an  aircraft  with  H-70  propellant  (30 
percent  water.  70  percent  hydrazine);  (2)  participation  by  those  personnel 
performing  duties  in  (g)(1)  who  must  also  participate  in  an  emergency  re- 
sponse force,  spill  containment,  or  spill  cleanup  involving  H-70  propellant  (30 
percent  water,  70  percent  hydrazine);  (3)  handling  and  maintaining  the  liquid 
propellants  (liquid  oxidizer-nitrogen  tetroxide;  unsymmetrical  dimethyl  hydra- 
zine) used  in  the  Titan  wr.ip,  n  system,  if  such  di;t\  requires  qualification  in 
the  use  of  the  Rocket  Fuel  iisndler's  Clothing  OutHi  and  involves  (A)  launch 
duct  operations,  including  flow,  pressurization,  on-load.  o'.'-load,  set-up,  or 
tear  dow^n  involving  propellant  transfer  operations;  (E)  set-up.  installation  or 
tear  down  for  fuel/oxidizer  P>>:\\:  (C)  decontamination  of  equipment.  in.':luding. 
but  not  limited  to  the  Rocket  I'ue!  lldndlet's  Cio'h;r<j  Oiitr':  [D'  ver.Mng  or 
pressurizing  missile  fuel  or  oxidizer  tiinks:  (K)  removing  or  rep'.i; mg  missile 
components  while  missile  fuel  and  oxidizer  tanks  are  loaried  wilh  such 
propellants:  [¥]  transferrring  p:i)pellants  between  commerf.ial  and  mihtary 
holding  trailers,  or  between  holding  trailers  and  fuel/oxidizer  pump  rooms;  or 
(G)  normal  preventive  maintenance  activities  includ'ng,  but  not  limited  to,  seal 
changes;  (4)  handling  and  maintaining  the  propellanls,  unsynimetrical  di- 
methyl hydrazine  and  inhibited  leddunung  nitru:  acid,  used  m  the  LANCE 
missile  system;  or  (5)  handling  and  maintaining  other  toxic  substances  con- 
tained in  missile  or  aircraft  weapon  system  propellants  as  determined  In  the 
Secretary  concerned.  The  entitlement  to  the  pay  provided  for  m  this  subsec- 
tion is  based  upon  the  performance  of  such  duty  which  has  the  potential  for 
accidental  or  inadvertent  exposure  to  highly  toxic  fuels  or  propellants  or 
related  substances  and  not  upon  actual  quantifiable  exposure  to  such  sub- 
stances. Therefore,  neither  this  construction  of  the  term  nor  the  receipt  of  tlie 
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pay  provided  for  in  this  subsection  may  be  construed  as  indicating  that  any 
person  entitled  to  such  pay  has  been  actually  exposed  to  highly  toxic  fuels  or 
propellants  or  related  substances  contrary  to  the  provisions  of  any  statute, 
f'.xecutive  order,  rule,  or  regulations  relating  to  health  or  safety  which  is 
applicable  to  the  uniformed  services.". 

Sec.  2.  This  ordf:r  shall  be  effective  as  of  October  1,  1981. 


^  cnA-uiilxVv,   \  VJL-^.-axvx^ 
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DEPARTMENT  OF  AGRrCULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  331 
fDocket  No.  82-340) 

Scleroderris  Canker 

agency:  Animal  and  Plant  Henlth 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

summary:  This  document  removes 
Rmergency  regulations  concerning 
restrictions  on  the  interstate  movement 
of  certain  articles  from  New  Hampshire. 
New  York,  and  Vermont  which  had 
been  imposed  because  of  the  European 
strain  of  Scleroderris  canker,  a  fungus 
disease  which  affects  certain  trees.  No 
funds  are  available  for  administering 
federal  regulations  imposing  restrictions 
on  the  interstate  movement  of  articles 
because  of  any  strains  of  Scleroderris 
canker.  Removal  of  the  emergency 
regulations  will  delete  the  restrictions 
imposed  by  the  emergency  regulations, 
and  will  leave  action  to  prevent  the 
interstate  spread  of  any  strains  of 
Scleroderris  canker  to  the  Stales 
EFFECTIVE  DATE:  December  22.  1982 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Cowden,  Staff  Officer.  Field 
Operations  Support  Staff.  Plant 
Protection  and  Quarantine.  Animal  and 
Plant  Health  Inspection  Service.  U.S. 
Department  of  Agriculture,  Room  663 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-136-8295. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  action  is  issued  in  conformance 
with  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1. 
and  has  been  determined  to  be  not  a 
"major  rule."  This  action  removes 


emergency  regulations  which  imposed 
restrictions  on  the  interstate  movemtmt 
of  certain  articles  from  areas  in  New 
Hampshire,  New  York,  and  Vermont 
because  of  the  European  strain  uf 
Scleroderris  canker.  Based  on 
information  compiled  by  the 
Department,  it  has  been  determined  that 
this  action  will  not  have  a  significant 
effect  on  the  economy;  will  not  cause  ,i 
major  increase  in  costs  or  pnces  fnr 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  expxjrt 
markets. 

For  this  rulemaking  action,  the  Office 
of  Management  and  Budget  has  waived 
the  review  process  required  by 
Executive  Order  12291.  Also,  the 
Assistant  Secretary  for  Marketing  and 
Inspection  Services  has  waived  the 
requirements  of  Secretary's 
Memorandum  1512-1 

Regulatory  Flexibility  Act 

Dr.  Harry  C.  Mussman.  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
almost  exclusively  affects  the  interstate 
movement  of  Christmas  trees  from  listed 
areas  in  New  Hampshirp.  .New  York, 
■ind  Vermont.  There  are  approximately 
14,000  small  entities  in  the  United  States 
that  move  Christmas  trees  interstate. 
However,  based  on  infomation 
compiled  by  the  U.S.  Department  of 
Agriculture,  it  has  been  determined  that 
fewer  than  3(X1  small  entities  move  such 
.irliclcs  interstate  from  the  pre\iotisly 
regulated  areas.  Further,  it  apjjears  that 
this  action  will  not  have  a  signific.int 
economic  effect  on  the  economy. 

Background 

Prior  to  the  effective  date  of  this 
document,  emergency  regulations 
restricted  the  interstate  movement  of 
certain  articles  from  certain  areas  in 
New  Hampshire,  New  York,  and 
Vermont  for  the  purpose  of  preventing 
the  artificial  spread  of  the  European 
strain  of  Scleroderris  canker  into 
noninfected  States.  The  emergency 


regulations  were  contained  in  7  CFR 
331.5. 

The  emergency  regulations  restricted 
the  movement  from  listed  areas  in  New 
Hampshire,  New  York,  and  Vermont  of 
the  following  rirticles: 

Nursery  stork.  Christmas  trees,  wreaths, 
branches,  twigs  of  an>  sp*- aes  of  the  genera 
of  Larix.  Pi.nus.  aiui  Picea  aikd  the  species 
Pseudotsuga  menziesii:  or  any  parts  of  such 
products  or  arhdes.  of  any  species  of  the 
genera  of  Larix.  Pmus.  and  Picea  and  the 
species  Pseudotsuga  menziesii:  except  logs  or 
pulpwood  without  twigs  or  branches. 

The  movement  of  these  articles  was 

restricted  under  the  emergency 
regulations  if  from  a  listed  portion  of 
Coos  County  in  New  Hampshire,  if  from 
any  part  of  Franklin  or  Lewis  Counties 
in  New  York,  or  if  from  a  listed  portion 
of  one  of  the  following  counties  in  New 
York:  CUnton.  Essex.  Fulton,  Hamilton. 
Herkimer,  Jefferson,  Oneida,  Oswego. 
St.  Lawrence,  or  Warren.  The  movement 
of  these  articles  was  also  restricted 
under  the  emergency  regulations  if  from 
any  part  of  Lamoille  County  in  Vermont 
or  if  from  a  portion  of  one  of  the 
following  counties  in  Vermont:  Addison. 
Caledonia.  Chittenden,  Essex.  Franklin. 
Orange,  Orleans,  or  Washington. 

In  a  document  published  in  the 
Federal  Register  on  January  8,  1980(45 
FR  1615-1621).  the  Department  proposed 
to  remove  the  emergency  regulations 
and  to  supersede  them  with  a  final 
quarantine  and  regulations  concerning 
the  European  strain  of  Scleroderris 
canker.  It  was  proposed  to  establish  a 
final  quarantine  and  regulations 
imposing  restrictions  on  the  interstate 
movement  of  essentially  the  same 
articles  as  those  specified  in  the 
emergency  regulations  from  the  areas 
specified  in  the  emergency  regulations 
and  also  from  portions  of  )ef!erson 
County  in  New  York  and  from  portions 
of  Caledonia,  Orleans,  and  U.ishington 
Counties  in  Vermont 

The  document  oi  January  «   1980, 
provided  that  written  comments 
concerning  the  proposal  were  to  be 
received  on  or  before  March  10.  14Hi) 
Also,  in  acixjrdance  with  the  notun 
given  in  the  document  of  January  8,  1960. 
a  public  hearing  to  consider  the  propus.ii 
was  held  on  February  7,  1960  in  .'MIwia 
New  York. 

Twenty-one  written  comments  \*err 
received  in  response  to  the  proposal   In 
addition,  seven  oral  comments  were 
made  .ii  !he  public  hearing.  Thirteen 
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commenters  agreed  with  the  proposal. 
One  commenter  asserted  that  action 
should  be  taken  to  restrict  the 
movement  into  the  United  States  of 
articles  from  Canada  in  order  to  prevent 
the  spread  of  the  European  strain  of 
Scleroderris  canker.  One  commenter 
asserted  that  whatever  action  was  to  be 
taken  should  be  taken  as  soon  as 
possible.  Seven  commenters  asserted 
that  the  proposed  quarantine  and 
regulations  should  be  expanded  for  the 
purpose  of  preventing  the  spread  of  all 
strains  of  Scleroderris  canker.  Six  of  the 
commenters  mistakenly  indicated  that 
the  proposal  was  to  establish  a 
quarantine  and  regulations  for  the 
purpose  of  preventing  the  spread  of  all 
strains  of  Scleroderris  canker,  and 
further  indicated  that  such  restrictions 
are  not  necessary. 

A  document  published  in  the  Federal 
Register  on  October  26, 1981  (46  FR 
52117-52119),  proposed  to  remove  the 
emergency  regulations  contained  in  7 
CFR  331.5  and  withdrew  the  proposal  of 
January  8. 1980.  The  document  of 
October  26, 1981,  provided  that  written 
comments  were  to  be  received  on  or 
before  November  16, 1981,  and  three 
comments  were  received  in  response  to 
that  document.  Two  commenters 
asserted  that  a  federal  quarantine  and 
regulations  should  be  imposed  for  the 
purpose  of  preventing  the  spread  of  the 
European  strain  of  Scleroderris  canker. 
The  other  commenter  questioned  certain 
biological  determinations  stated  in  the 
proposal. 

No  funds  are  available  for 
administering  federal  regulations  to 
impose  restrictions  on  the  interstate 
movement  of  articles  because  of  any 
strains  of  Scleroderris  canker. 
Accordingly,  it  does  not  appear  that 
federal  regulations  would  be  effective 
since  the  Department  would  not  be  ablp 
to  conduct  those  activities  necessary  to 
update  such  regulations,  and  would  not 
be  able  to  take  'u.e  necessary  action  to 
enforce  such  regulations.  Therefore,  this 
document  removes  the  emergency 
regulations. 

This  removal  of  the  emergency 
regulations  will  leave  action  to  prevent 
the  interstate  spread  of  strains  of 
Scleroderris  canker  to  the  States.  Each 
State  could,  under  its  own  authority, 
impose  restrictions  on  the  interstate 
movement  into  its  jurisdiction  of  articles 
presenting  a  risk  of  spreading  strains  of 
Scleroderris  canker,  and  thereby  help 
prevent  the  spread  of  such  strains  of 
Scleroderris  canker.  It  appears  that 
those  strains  of  Scleroderris  canker 
(including  the  European  strain)  that  may 
present  a  significant  risk  of  causing 
significant  economic  damage  or 


mortality  to  trees  occur  in  Maine,  New 
Hampshire,  New  York,  and  Vermont. 
These  States  are  taking  measures,  such 
as  control  or  quarantine  measures, 
which  appear  to  be  effective  to  prevent 
the  further  spread  of  these  strains  of 
Scleroderris  canker. 

List  of  Subjects  in  7  CFR  Part  331 

Agricultural  commodities.  Plant 
diseases.  Plants  (agriculture). 
Quarantine,  Transportation,  Scleroderris 

canker. 

PART  331— PLANT  PEST 
REGULATIONS  GOVERNING 
INTERSTATE  MOVEMENT  OF 
CERTAIN  PRODUCTS  AND  ARTICLES 

§331.5    (Removed] 

Under  the  circumstances  referred  to 
above,  this  document  amends  7  CFR 
Part  331  by  removing  "Subpart- 
Scleroderris  Canker  (European  Strain)", 
consisting  of  §  331.5. 

(Sees.  8  and  9,  37  Stat.  318.  as  amended  (7 
U.S.C.  161,  162):  Sections  105  and  106.  71  Stat. 
32.  71  Stat.  33  (7  U.S.C.  150dd,  150ee):  37  FR 
28464.  28477,  as  amended:  45  FR  8564,  8565) 

Done  at  Washington,  D.C.  this  17th  day  of 
.November  1982. 
Harvey  L.  Ford, 

Deputy  Administrator,  Plant  Protection  and 
Quarantine,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc  82-31915  Filed  11-19-82:  8:45  am) 
BILLING  CODE  3410-34-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  721 

Insurance  and  Group  Purchasing 
Activities 

agency:  .National  Credit  Union 

.Administration. 

action:  Final  rule. 

summary:  The  National  Credit  Union 
Administration  recently  adopted 
simplified  regulations  governing  Federal 
credit  union  insurance  and  group 
purchasing  activities.  This  is  a  technical 
amendment  to  those  regulations  to  allow 
"actual  costs "  as  a  method  of 
determining  permissible  reimbursement 
to  Federal  credit  unions  for  performance 
of  administrative  functions  in  making 
insurance  other  than  credit  insurance 
available  to  their  members. 
EFFECTIVE  DATE:  October  30. 1982. 
address:  National  Credit  Union 
Administration:  1776  G  Street  NW., 
Washington,  DC.  20456. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  Fenner,  Deputy  General 


Counsel,  at  the  above  address, 
Telephone:  (202)  357-1030. 
SUPPLEMENTARY  INFORMATION:  On 

October  7. 1982  (47  FR  44242),  NCUA 
published  a  revised,  simplified  rule 
concerning  Federal  credit  union 
participation  in  insurance  and  other 
group  purchasing  activities,  through 
which  insurance  and  other  goods  and 
service  are  made  available  from  third 
party  vendors  to  credit  union  members. 
In  that  rule,  NCUA  limited  the  amount  of 
compensation  or  reimbursement  that  a 
Federal  credit  union  may  receive  for 
performing  administrative  functions  in 
connection  with  insurance  activities  to 
S4  per  policy  ($6  for  combination 
policies),  or  as  an  alternative  in  the  case 
of  credit  insurance  to  10%  of  the  "prima 
facie"  premium  rate  established  by  the 
state  insurance  authority. 

These  limitations  were  established,  as 
opposed  to  allowing  Federal  credit 
unions  to  receive  either  unlimjjed 
compensation  or  compensation  for  any 
documentable  costs,  partially  because  of 
concern  expressed  by  some  commentors 
that  a  circumstance  known  as  "reverse 
competition"  would  otherwise  have  the 
effect  of  increasing  the  cost  of  credit 
insurance  to  credit  union  members. 
Specifically,  since  a  credit  insurance 
decision  is  generally  made  by  the 
member  in  connection  with  applying  for 
a  loan  and  not  under  circumstances  that 
lend  themselves  to  comparison  shopping 
for  the  price  of  insurance,  it  is  thought 
that  members  tend  to  be  less  price 
sensitive  in  making  the  decision  on 
credit  insurance  as  compared  to  other 
insurance  and  other  goods  and  services. 
Therefore,  it  was  determined  that  it 
would  be  advisable  to  retain  specific 
upper  limits  on  reimbursement,  rather 
than  allowing  unlimited  compensation 
or  reimbursement  based  on  the 
admittedly  somewhat  subjective  test  of 
direct  and  indirect  costs.  In  the  absence 
of  specific  limits,  insurance  companies 
might  be  expected  to  bid  up  the  amount 
of  compensation  paid,  which  would 
result  in  increased  costs  to  credit  union 
members  for  credit  insurance.  In  issuing 
the  final  rule,  however,  the  option  of 
basing  reimbursement  on  actual  costs 
was  precluded  not  only  for  credit 
insurance  but  for  other  forms  of 
insurance  as  well.  This  result  was 
unintended,  and  is  unnecessary 
inasmuch  as  reverse  competition  is  not 
an  issue  with  other  forms  of  insurance 
which  do  lend  themselves  to  comparison 
shopping.  Accordingly,  this  technical 
amendment  revises  Part  721.2  to  restore 
"actual  costs"  as  a  method  of 
determining  permissible  reimbursement 
for  activities  related  to  insurance  plans 
other  than  credit  insurance  plans. 
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List  of  Subjects  in  12  CFR  Part  721 

Credit  unions.  Insurance,  Group 
purchasing. 

Accordingly,  12  CFR  Part  721  is 
amended  as  set  forth  below. 

Dated:  November  16.  1982. 
Rosemary  Brady, 

Secretary  lo  the  National  Credit  Union 
Administration  Board. 

PART  721— [AMENDED] 

Section  721.2  of  12  CFR  is  revised  to 
read  as  follows: 

§  721.2    Reimbursement. 

(a)  For  purposes  of  paragraph  (b)  of 
this  section,  the  following  definitions 
shall  apply: 

(1)  "Dollar  amount"  shall  mean  $4  per 
single-payment  policy,  $6  per 
combination  policy,  or  $4  per  annum  for 
any  other  type  of  policy. 

(2)  "Percentage  amount"  shall  mean 
10%  (per  policy)  of  the  "prima  facie" 
premium  rate  established  or  other  rate 
approved  by  the  state  insurance 
authority  for  the  plan  in  question. 

[3]  "Cost  amount"  shall  mean  the  total 
of  the  direct  and  indirect  costs  to  the 
Federal  credit  union  of  any 
administrative  functions  performed  on 
behalf  of  the  vendor.  The  Federal  credit 
union  must  be  able  to  justify  this 
amount  using  standard  accounting 
procedures. 

(b)  A  Federal  credit  union  may  be 
reimbursed  or  compensated  by  a  vendor 
for  activities  under  §  721.1  as  provided 
below: 

(1)  For  credit  insurance  plans,  a 
Federal  credit  union  may  receive  an 
amount  not  exceeding  the  greater  of  the 
dollar  amount  or  the  percentage  amount. 

(2)  For  insurance  plans  other  than 
credit  insurance  plans,  a  Federal  credit 
union  may  receive  an  amount  not 
exceeding  the  greater  of  the  dollar 
amount  or  the  cost  amount. 

(3)  For  group  purchasing  plans  other 
than  insurance  plans,  a  Federal  credit 
union  may  receive  an  amount  not 
exceeding  the  cost  amount. 

(c)  No  official  or  employee  of  a 
Federal  credit  union  or  any  member  of 
their  immediate  family  may  receive  any 
compensation  or  benefit,  directly  or 
indirectly,  in  conjunction  with  any 
activity  covered  under  this  regulation. 

(12  U.S.C.  1752(1):  12  U.S.C.  1757(15);  12 
U.S.C.  1766(a)) 

|FR  Due,  82-31916  Filed  11-19-M:  a  45  dm| 
BILLING  CODE  753S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

(Airspace  Docket  No.  82-ACE-24] 

Alteration  of  Transition  Area- 
Cherokee,  Iowa 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  The  nature  of  this  federal 
action  is  to  alter  the  700-foot  tran.suinn 
area  at  Cherokee,  Iowa.  The  FAA  has 
revised  the  Cherokee,  Iowa.  NDB 
Runway  36  final  approach  by  using  the 
201°  bearing  instead  of  the  206'  bearing. 
This  change  requires  a  slight  alteration 
to  the  transition  area. 
EFFECTrvE  DATE:  December  29. 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dwaine  Hiland,  Airspace  Specialist. 
Operations.  Procedures  and  Airspace 
Branch,  Air  Traffic  Division,  ACE-532, 
FAA,  Central  Region.  601  East  12th 
Street,  Kansas  City.  Missouri  64106, 
Telephone  (816)  374-3408. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  amendment  to  Subpart  G 
of  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  71.181)  is  to  altfr 
the  Cherokee,  Iowa,  trnnsition  area.  The 
alteration  is  necessary  because  the  FA.\ 
has  revised  the  Cherokee,  Iowa.  NDB 
final  approach  course  by  using  the  201' 
bearing  instead  of  the  206'  bearing.  This 
change  requires  a  slight  alteration  to  the 
transition  area.  The  intended  effect  of 
this  action  is  to  ensure  segregation  of 
aircraft  using  this  new  approach 
procedure  under  Instrument  Flight  Rules 
(IFR)  and  other  aircraft  operating  under 
Visual  Flight  Rules  (VFR). 

Since  this  change  is  not  significant 
and  does  not  impose  any  additional 
burden,  notice  and  public  procedure 
under  5  U.S.C.  553(b)  is  impracticable 
and  good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  §  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  is  amended,  effective  0901 
GMT,  December  29.  1982  by  altering  the 
following  transition  area: 

Cherokee,  Iowa 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a%\  mile 
radius  of  the  Cherokee  Municipal  Airport 
(latitude  42°44'15"  N,  longitude  95"33  20"  W), 


and  within  3  miles  each  side  of  the  201' 
bearing  from  Cherokee  NDB  latitude 
42'42'56'N.  longtitude  95*33  10'  W), 
extending  from  the  6^  mile  radius  area  to  8J4 
miles  southwest  of  the  NDB, 
(Sees,  .307(a)  and  313|a),  Fedrral  Aviation  Act 
of  1958  (49  U,S.C,  1348|.i)  and  13.>4(d)):  sec. 
6|l),  Department  of  Transport.ition  Act  (49 
I'  S,C,  1655|c)):  and  §  11  69  of  the  Federal 
Aviation  Regulations  (14  CFR  11,69)) 

Note. — FA.A  has  determined  th.it  this 
regulation  only  involves  an  estahlisbi  d  hoi^v 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
iherefore-{1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979):  and  (3)  does  not  warranl 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  Since  this  is 
a  routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  under  the  criteria  of 
the  Regulatory  Flexibility  Act. 

Issued  in  Kansas  City.  Missouri,  on 
November  5, 1982. 
John  E.  Shaw, 
Acting  Director,  Central  Region. 

|FR  Doc,  82-31019  Filed  11-19-B2.  &45  amj 
BILLING  CODE  4910-1»-M 


14  CFR  Part  71 

(Airspace  Docket  No.  82-ASW-64I 

Designation  of  Federal  Airways.  Area 
Low  Routes,  Controlled  Airspace,  and 
Reporting  Points:  Alteration  of 
Transition  Area:  Duncan,  OK 

agency:  Federal  Amo'ioii 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  will  alter 
tiie  transition  area  at  Duncan,  OK.  The 
intended  effect  of  the  amendment  is  to 
provide  additional  controlled  airspace 
for  aircraft  executing  a  new  instrument 
approach  procedure  to  Halliburton 
Field,  This  amendment  is  necessary  to 
provide  protection  for  aircraft  executing 
a  new  standard  instrument  approach 
procedure  (Sl.'XP)  using  the  back  course 
of  the  ILS  localizer  to  Runway  17. 

EFFECTIVE  DATE:  February  17.  1983 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  L,  Stephenson,  Airspace  and 
Procedures  Branch  (ASVV-535|.  Air 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration,  P  O 
Box  1689.  Fort  Worth.  TX  76101, 
telephone  (817)  624-4911,  extension  302, 
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SUPPliMENTARY  IMFOWHATtOW 

History 

On  September  23. 1982,  a  notice  cf 
proposed  rulemaking  was  published  in 
the  Federal  Register  (47  FR  41984) 
stating  that  the  Federal  Aviation 
Administration  proposed  to  alter  the 
Duncan,  OK,  transiUon  area,  biferestud 
persons  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  Federal  Aviation 
Administration.  Comments  were 
received  without  objections.  Except  fur 
editorial  changes,  this  amendment  i.s 
that  proposed  in  the  notice. 

List  of  Subjects  in  14  CFR  Part  71 

Control  zones,  Transition  arens 
Aviation  safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authoritA 
delegated  to  me,  by  the  Administrator. 
Subpart  G  of  Part  71.  5  71.181  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  as  republished  in  Advisory 
Circular  AC  70-3  dated  January  29,  1982. 
is  amended,  effective  0901  G.m.t., 
February  17,  1983,  as  follows: 

Duncan,  OK  [Amended] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  rin  8.5-mile 
radius  of  Halliburton  Field  (latitude  34  arSO 
\.,  longitude  97'57'34"  W.)  and  within  5  miles 
each  side  of  ■  359*  bearing  from  the  airport. 
extending  from  the  8.5-mile  radius  area  to 
l''.5  Fwile«  north  of  the  airport  and  within  2 
miles  each  »ide  of  the  Dnncan  VOR  155' 
radial  extending  from  the  8-5-mi)e  rndius  area 
to  7  miles  southeast  of  the  VOR. 
ISec,  307(a),  Federal  Aviatiun  Act  of  1958.  <ih 
amended  (49  U.S.C  1348(all:  Sec.  6(c). 
Department  of  Transportation  .•\ct  (4«tl'.S.C 
I655(c|):  and  14  CFR  n.61(c|) 

Note. — The  FA.A  has  determined  that  thi-. 
regulation  only  involves  an  efitabhshed  bod>' 
of  technical  regulations  for  which  frequent 
and  iDutine  amendments  are  neres"ifiry  '" 
keep  them  operationally  current  If 
therefore — {^)  fs  not  a  "major  rule  '  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Refuiatory 
Policies  and  Procedures  [44  FF  1103:  Febniarv 
26,  1979);  (3)  does  not  warrant  preparation  of 
a  regulatory  evaluation  as  the  anticipated 
Impact  is  so  miniinah  and  (4)  ia  certified  thai 
the  rule  will  oot  have  a  gignificant  economic 
impact  on  a  substantial  numbe,-  of  small 
entities  as  the  anticipated  impact  is  minrntHl 

Issued  in  Forth  Worth.  TX.  on  November 
10.  1982. 
F.  E.  WUtfield. 

Acting  Director.  Southwest  fU^run. 
\m  Due  ae-Jiaas  nmi  n-iv-az:  a«  tm\ 

BILLING  CODE  W10-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  82-ASO-451 

Alteration  of  Transition  Area,  Cheraw, 
South  Carolina 

agency:  Ffdcral  Aviation 
Admini.stralion  tfAA).  DOT. 
action:  Final  rule. 


summary:  This  amendment  increases 
thf  size  of  the  Cheraw.  South  Carolina 

tran.sitinn  area  to  provide  additional 
Cdntrnllf'd  airspace  for  aircraft  departing 
the  Cheraw  Municipal  Airport  during 
Instrument  Flight  Rule  (IFR]  operations. 
In  addition,  two  arrival  extensions  are 
revoked  as  one  is  in  excess  of  needs  and 
the  other  will  be  encompassed  by  the 
ii!t:rpased  size  of  the  basic  radius  area 
EFFECTIVE  DATE:  OPOl  C  m  f.  December 
2.!,  1W2, 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Ross.  Airspace  and  Procedures 
Branch.  Air  Traffic  Division,  Federal 
Aviation  Administration.  P.O  Box 
2nti.i6.  Atlanta.  Georgia  30.120;  telephone: 
(4(m  -03-7646. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Monday.  September  20.  1982,  the 

FAA  proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71 )  by  increasing  the  radius  of  the 
Cheraw  transition  area  to  encompass 
airspace  needed  for  protection  of  IFR 
departure  opera tionfj  from  the  Cheraw 
Municipal  Airport.  Existing  transition 
area  arrival  extensions,  which  are 
predicated  on  the  Chesterfield  VOR  and 
the  Cheraw  radio  beacon,  are  revoked 
as  the  airspace  required  for  arrival 
operations  will  be  contained  in  the 
enlarged  radius  area  (47  FR  41400). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  ( ommenls  were  received.  Except  for 
editonal  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Advisory  Circular  .^C  70-3  dated 
lanuary  29.  1982. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  increases 
the  size  of  the  basic  radius  transition 
area  centered  on  the  Cheraw  Municipal 
Airport  and  revokes  two  extensions 
which  are  no  longer  needed. 

List  of  Subjects  in  14  C¥H  Part  71 

Aviation  safety.  Airspace.  Transition 
area. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  §  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  (as  amended)  is  further 
amended,  effective  0901  G.m.t., 
December  23. 1982.  as  follows; 

Cheraw.  SC — (Revised) 

Th.il  airspace  extending  upwards  from  700 
feel  above  the  surface  within  a  7-mili!  radiu.s 
of  Cheraw  Municipal  Airport  (Lat.  34'42'45' 
N,.  Long  7g"57'35"  W.). 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Art 
of  19.58  (49  U.S.C.  134a(a)  and  1354tH]);  sec, 
6(( ).  Department  of  Transportation  Act  (49 
U.S.C.  16.5,5(c|);  and  14  CFR  11.6fl) 

Note. — The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current.  It,  therefore. 
(1)  Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  213,  1979|: 
and  (.11  does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities  under  the  rj-iteria  of  the 
Regulatory  Rexibility  Act. 

Issued  in  East  Point.  Georgia,  on  .November 
H.  1982. 

George  R.  LaCaille, 
A(  t/Pfi  Director,  Southern  Region. 

IFK  Uoc  82-31918  Kited  11-I!M)2,  8:4,S  am| 
BILLING  coot  4910-13-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  436 

Disclosure  Requirements  and 
Prohibitions  Concerning  Franchising 
and  Business  Opportunity  Ventures 

agency:  Federal  Trade  Commission. 

ACTION:  Temporary  partial  stay  of  rules 
and  request  for  comments. 

summary:  The  Conamission  is 
requesting  public  comment  with  respect 
to  requests  of  several  automobde 
companies  for  an  exemption  from  the 
requirements  of  the  Franchise  Rule 
regarding  disclosure  requirements  and 
prohibitions  concerning  franchising  and 
business  opportunity  ventures.  The 
Commission  has  also  temporarily  stayed 
the  Franchise  Rule  (16  CFR  Part  436) 
insofar  as  it  appUes  to  such  automobile 
companies  pending  a  final  decision  by 
the  Commission  on  the  exemption 
requests. 


IJMI 
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DATE:  The  temporary  stay  is  effective 
November  22, 1982.  Written  comments 
will  be  accepted  until  January  21, 1983. 
ADDRESS:  Comments  may  be  filed  in 
person  or  mailed  to:  FTC/S,  Federal 
Trade  Commission,  Washington,  D.C. 
20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
FTC/PC-B-800-9.  Neil  J.  Blickman, 
Federal  Trade  Commission,  600  E  St., 
N.W.  (8th  floor),  Washington.  D.C. 
20580.  (202)  376-2805. 
SUPPLEMENTARY  INFORMATION:  On 
December  21, 1978,  the  Federal  Trade 
Commission  promulgated  a  Trade 
Regulation  Rule  entitled  "Disclosure 
Requirements  and  Prohibitions 
Concerning  Franchising  and  Business 
Opportunity  Ventures."  In  general,  the 
Rule  provides  for  pre-sale  disclosure  to 
prospective  franchisees  of  important 
•  information  about  the  franchisor,  the 
franchise  business  and  the  terms  of  the 
proposed  franchise  relationship.  A 
summary  of  the  Rule  appears  as 
Appendix  A  below/. 

Section  18(g)  of  the  Federal  Trade 
Commission  Act  provides  that  any 
person  or  class  of  persons  covered  by  a 
trade  regulation  rule  may  petition  the 
Commission  for  an  exemption  from  such 
rule,  and  if  the  Commission  finds  that 
the  application  of  such  rule  to  any 
person  or  class  of  persons  is  not 
necessary  to  prevent  the  unfair  or 
deceptive  act  or  practice  to  which  the 
rule  relates,  the  Commission  may 
exempt  such  person  or  class  from  all  or 
any  part  of  the  rule. 

The  following  companies  filed 
petitions  for  exemption  pursuant  to 
Section  18(g): 

August  26,  1980:  Gulf  States  Toyota,  Inc. 
September  25,  1980:  Southeast  Toyota 

[Distributors,  Inc. 
October  1.  1980:  Mid-Atlantic  Toyota 

Distributors,  Inc. 
December  23,  1980:  Subaru  of  New  England, 

Inc.:  Distributors,  Inc.;  Subaru  Distributors 

Corporation;  Subaru  Northwest,  Inc.; 

Subaru  Mid-America,  Inc.:  and  Subaru 

South,  Inc. 
January  15, 1981:  Subaru  Mid-America.  Inc. — 

Supplementary  Petition 
January  19,  1981:  Penn  Jersey  Subaru,  Inc. 
January  20,  1981:  Volkswagen  of  America, 

Inc, 
April  28. 1981:  Southwest  Subaru  Star 

Corporation 

Each  petition  is  reproduced  in  full  in 
Appendix  B, 

Briefly  stated,  Petitioners  allege  that 
an  exemption  should  be  granted  to  the 
companies  listed  in  their  exemption 
petitions  because:  (1)  There  is  no 
franchisee  support  for  coverage  under 
the  Rule;  (2)  the  disclosures  required  by 
the  Rule  would  not  provide  any 
meaningful  assistance  to  franchisees;  (3) 


the  Rule  was  not  intended  to  cover 
franchisors  with  characteristics  like  the 
automobile  industry;  instead,  the  Rule 
was  intended  to  protect  franchisees 
from  financially  unstable  franchisors, 
using  high-pressure  sales  tactics  to 
acquire  franchisees  as  a  source  of  low- 
cost  capital;  (4)  there  is  no  harm  to 
dealers  at  the  present  time  in  the  sale  of 
franchises;  (5)  existing  federal  and  state 
regulations  provide  all  the  necessary 
protection;  (6)  some  disclosures  would 
be  extremely  burdensome,  especially 
the  Rule's  requirements  regarding 
financial  statements  and  the  Rule's 
requirement  that  out-of-court 
settlements  of  litigation  be  disclosed;  (7) 
none  of  the  three  characteristics  which 
the  Commission  has  articulated  in  its 
Statement  of  Basis  and  Purpose  for  the 
Franchise  Rule  as  creating  the  potential 
for  unfair  and  deceptive  trade  practices 
by  franchisors  is  present  with  respect  to 
Petitioners;  for  example.  Petitioners 
neither  grant  dealerships  in  order  to 
raise  low-cost  capital,  nor  select  dealers 
who  are  unsophisticated  persons  with 
little  previous  business  experience,  nor 
use  high-pressure  sales  tactK:s  to  sign  up 
new  dealers;  (8)  coverage  by  the  Rule  is 
not  necessary  because  sufficient 
disclosure  to  prevent  potential  abuses  is 
already  provided  to  prospective  dealers 
as  a  matter  of  standard  industry 
practice;  and  (9)  since  the  Commission 
has  previously  granted  exemptions  from 
the  Rule  to  several  other  automobile 
companies  and  their  subsidiaries  who 
conduct  their  business  in  a  manner  quite 
similar  to  that  of  Petitioners,  it  would  be 
unfair  to  apply  the  rule  to  a  limited 
number  of  distributors  but  not  to  others. 

For  a  complete  presentation  of  the 
arguments  submitted  by  each  Petitioner, 
please  refer  to  the  full  text  of  the 
petitions  set  forth  as  Appendix  B. 

Previously,  on  July  17.  1980  the 
Commission  issued  an  Order  Granting 
Exemption  from  the  Franchise  Rule  to 
the  American  Motors  Corporation  and 
the  members  and  subscribing  members 
of  the  Automobile  Importers  of  America, 
Inc.,  as  well  as  to  the  subsidiaries  of 
these  companies.  45  Fed.  Reg.  5176.3 
(1980).  In  addition  to  the  current 
Petitioners,  neither  General  Motors, 
Ford,  Chrysler,  nor  various  specialty  car 
manufacturers  are  covered  by  that 
Exemption  Order.* 


*  Although  the  Commission  has  preMouslv 
ratified  staff  advisory  opinions  lo  General  Moturs, 
Ford  and  Chrysler  stating  that  the  manner  in  which 
they  sell  automobile  dealerships  would  nnl 
constitute  a  "franchise"  within  the  meaninii  of  the 
Rule,  neither  CM,  Ford  nor  Chrysler  has  been 
granted  a  formal  exemption  from  the  Franchise 
Rule. 


In  assessing  the  present  exemption 
requests,  the  Commission  would  like 
comments  on  all  relevant  issues 
germane  to  the  proceeding  including  the 
following:  (1)  Do  Petitioners  engage  in 
unfair  or  deceptive  acts  or  practices  in 
the  offer  and  sale  of  motor  vehicle 
franchises?  If  they  do  not.  is  it  in  the 
public  interest  to  exempt  them  from 
coverage  under  the  Franchise  Rule?  (2)  If 
an  exemption  is  appropriate,  should  it 
be  (a)  limited  to  Petitioners,  (b) 
expanded  and  made  applicable  to  all 
motor  \ehicle  manufacturers  including 
CM.  Ford,  Chrysler  and  the  specialty  car 
manufacturers,  or  |c)  expanded  only  to  a 
particular  class,  and  if  so,  what  is  the 
proper  def-iition  of  the  class  sharing  the 
characteristics  that  make  applicability 
of  the  Franchise  Rule  unnecessary? 

The  Commission  is  also  interested  in 
receiving  comments  on  whether 
provisions  of  the  Automobile  Dealer 
Franchise  Act  or  the  Automobile 
Dealers  Day  in  Court  Act  constitute 
industry-specific  federal  substantive  law 
sufficient  to  remedy  the  same  abuses 
that  the  Rule  attempts  to  remedy 
through  the  alternative  strategy  of 
information  disclosure. 

The  Commission  has  analyzed  the 
arguments  made  by  Petitioners  and 
concluded  that  further  inquiry  is 
warranted  before  a  determination 
regarding  the  petitions  can  be  made.  The 
Commission,  therefore,  seeks  comments 
regarding  the  exemption  requested  by 
Petitioners.  Weighing  also  the  potential 
harm  to  Petitioners,  and  the  public 
interest,  the  Commission  has  determined 
that  a  temporan,'  stay  of  the  Franchise 
Rule  (16  C.F.R.  Part  436)  insofar  as  it 
applies  to  the  automobile  company 
Petitioners,  pending  a  final  Commission 
decision  on  the  exemption  requests,  is 
appropriate  and  shall  become  effective 
this  date. 

All  interested  parties  are  hereby 
notified  that  they  may  submit  written 
data,  views  or  arguments  on  any  issues 
of  fact,  law  or  policy  that  may  have 
some  bearing  on  the  requested 
exemption  whether  or  not  such  issues 
have  been  raised  by  the  petitions  or  in 
this  .Notice.  Such  submisSKjns  may  be 
made  for  sixty  days  to  the  Secretary  of 
the  Commission. 

Written  comments  wil!  be  accepted 
until  January  21. 1983  Comments  may 
be  filed  in  person  or  mailed  to: 
Secretary.  Federal  Trade  Commission, 
6th  &  Pennsylvania  Ave..  N\V., 
Washington.  DC.  20580 

Comments  should  be  identified  as 
"Auto  Industry  Franchise  Rule 
Exemption  Comment"  and.  if  possible, 
be  submitted  with  five  copies. 
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By  direction  of  the  Commission. 
Carol  M.  Thomas. 

Secretary- 

AppeDOix  A 

FEDERAL  TRADE  COMMISSION; 

WASHINGTON.  D.C.  20580 

Franchise  Rule  Summary 

The  Franchise  rule,  which  is  formally 
titled  "Disclosure  Requirements  and 
Prohibitions  Concerning  Franchising  and 
Business  Opportunity  Ventures."  was 
adopted  in  response  to  widespread 
evidence  of  deceptive  and  unfair 
practices  in  connection  with  the  sale  of 
the  t3rpes  of  businesses  covered  by  the 
Rule.  These  practices  often  appear  when 
prospective  franchisees  lack  a  ready 
means  of  obtaining  essential  and 
reliable  information  about  their 
proposed  business  investment  This  lack 
of  information  reduces  the  ability  of 
prospective  franchisees  either  to  make 
an  informed  investment  decision  or 
otherwise  verify  the  representations  of 
the  business'  salespersons. 

The  Rule  attempts  to  deal  with  these 
problems  by  requiring  franchisors  and 
franchise  brokers  to  furnish  prospective 
franchisees  with  information  about  the 
franchisor,  the  franchise  business  and 
the  terms  of  the  franchise  agreement. 
Franchisors  and  franchise  brokers  must 
furnish  additional  information  if  they 
have  made  any  claim  about  actual  or 
potential  earnings,  either  to  the 
prospective  franchisee  or  in  the  media. 
All  disclosures  must  be  made  (i)  before 
any  sale  is  made  cUid  (ii]  by  means  of 
disclosure  documents  whose  form  and 
content  are  set  forth  in  the  Rule. 

The  Rule  requires  disclosure  of 
material  facts.  It  does  not  regulate  the 
substantive  terms  of  the  franchisor- 
franchisee  relationship.  It  does  not 
require  registration  of  the  offering  or  the 
filing  of  any  documents  with  the  Federal 
Trade  Commission  in  connection  with 
the  sale  of  franchises. 

A.  Businesses  Covered  by  the  Rule 

Either  of  two  types  of  continuing 
commercial  relationships  are  defined  as 
a  "franchise"  and  covered  by  the  Rule 

The  first  type  involves  three 
characteristics:  (1)  The  franchisee  sells 
goods  or  services  which  meet  the 
franchisor's  quality  standards  [in  cases 
where  the  franchisee  operates  under  the 
franchisor's  trade  mark,  service  marie, 
trade  name,  advertising  or  other 
commercial  symbol  designating  the 
franchisor  ("mark"))  or  which  are 
identified  by  the  franchisor's  mark;  (2] 
the  franchisor  exercises  significant 
confrol  over,  or  gives  the  franchisee 
significant  assistance  in,  the  franchisee  s 
method  of  operation:  and  [3]  the 


franchisee  is  required  to  make  a 
payment  of  S500  or  more  to  the 
franchisor  or  a  person  affiliated  with  the 
franchisor  at  any  time  before  to  writhin 
six  months  after  the  business  opens. 

The  second  type  also  involves  three 
characteristics:  fl)The  franchisee  sells 
goods  or  services  which  are  supplied  by 
the  franchisor  or  a  person  affiliated  with 
the  franchisor:  (2)  the  franchisor  assists 
the  franchisee  in  any  way  with  respect 
to  securing  accounts  for  the  franchisee. 
or  securing  locations  or  sites  for  vending 
machines  or  rack  displays,  or  providing 
the  services  of  a  person  able  to  do 
either:  and  |3)  the  franchisee  is  required 
to  make  a  payment  of  S300  or  more  to 
the  franchisor  or  a  person  affiliated  with 
the  franchisor  at  any  time  before  to 
within  six  months  after  the  business 
opens. 

Relationships  covered  by  the  Rule 
include  those  whirii  are  within  the 
definition  of  "franchise"  and  those 
whi(  h  are  represented  as  being  within 
the  definition  when  the  relationship  is 
entered  into,  regardless  of  whether,  in 
f.ict.  they  are  within  the  definition. 

The  Rule  exempts  (1)  fractional 
franchises;  (2)  leased  department 
arrangements:  and  (3)  purely  verbal 
agreements.  The  Rule  excludes  (1) 
relationships  between  employer/ 
employees,  and  among  general  business 
partners;  (2)  membership  in  retailer- 
owned  cooperatives;  [3]  certification 
and  testing  services;  and  [4]  single 
trademark  Hcenses. 

B  The  Disclosure  Document 

All  franchisors  must  furnish  the 
document  described  in  this  section.  The 
disclosure  document  requires 
information  on  the  following  20  subjects 

1.  Identifying  information  about  the 
f.'-dnchisor. 

2.  Business  experience  of  the 
franchisor's  directors  and  key 
executives. 

3.  The  franchisor  s  business 
experience. 

4.  Litigation  history  of  the  franchisor 
rind  its  directors  and  key  executives. 

5.  Bankruptcy  history  of  the  franchisor 
and  its  directors  and  key  executives. 

6.  Description  of  the  franchise 

7.  Money  required  to  be  paid  by  the 
franchisee  to  obtain  or  commence  the 
franchise  operation. 

8  Continuing  expenses  to  the 
franchisee  in  operating  the  franchise 
business  that  are  payaljle  in  whole  or  in 
part  to  the  franchisor. 

9.  .\  list  of  persons  who  are  either  the 
franchisor  or  any  of  its  affiliates,  with 
whom  the  franchisee  is  required  or 
advised  to  do  business. 

10.  Realty,  personalty,  services,  etc 
which  the  franchisee  is  required  to 


purchase,  lease  or  rent,  and  a  list  of  any 
persons  from  whom  such  fransactions 
must  be  made. 

11.  Description  of  consideration  paid 
(such  as  royalties,  commissions,  etc.)  by 
third  parties  to  the  franchisor  or  any  of 
its  affiliates  as  a  result  of  a  franchisee's 
purchase  from  such  third  parties. 

12.  Description  of  any  franchisor 
assistance  in  financing  the  purchase  of  a 
franchise. 

13.  Restrictions  placed  on  a 
franchisee's  conduct  of  its  business. 

14.  Required  personal  participation  by 
the  franchisee. 

15.  Termination,  cancellation  and 
renewal  of  the  franchise. 

16.  Statistical  information  about  the 
number  of  franchises  and  their  rate  of 
terminations. 

17.  Franchisor's  right  to  select  or 
approve  a  site  for  the  franchise. 

18.  Training  programs  for  the 
franchisee. 

19.  Celebrity  involvement  with  the 
franchise. 

20.  Financial  information  abdut  the 
franchisor. 

The  disclosures  must  be  made  in  a 
single  document.  The  document  may  not 
include  information  other  than  that 
required  by  the  Rule  or  by  State  law  not 
preempted  by  the  Rule.  However,  the 
franchisor  may  furnish  other  information 
to  the  prospective  franchisee  which  is 
not  inconsistent  with  the  material  set 
forth  in  the  disclosure  document. 

The  information  in  the  disclosure 
document  must  be  current  as  of  the 
completion  of  the  franchisor's  most 
recent  fiscal  year.  In  addition,  a  revision 
of  the  document  must  be  prepared 
quarterly  whenever  there  has  been  a 
material  change  in  the  information 
contained  in  the  document 

The  disclosure  document  must  be 
given  to  a  prospective  franchisee  at  the 
earlier  of  either  (1)  the  prospective 
franchisee's  first  personal  meeting  with 
the  franchisor,  or  (2)  ten  days  prior  to 
the  execution  of  a  contract  ot  payment 
of  money  relating  to  the  franchise 
relationship. 

In  addition  to  the  document,  the 
franchisee  must  receive  a  copy  of  all 
agreements  which  he  will  be  asked  to 
sign. 

C.  Earnings  Claims 

The  Rule  prohibits  earnings 
representations  about  the  actual  or 
potential  sales,  income,  or  profits  of 
existing  or  prospective  franchisees 
unless  (i)  reasonable  proof  exists  to 
support  the  accuracy  of  the  claim,  (ii) 
the  franchisor  has  in  its  possession,  at 
the  time  the  claim  is  made,  information 
sufficient  to  substantiate  the  accuracy  of 
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the  claim,  (iii)  the  claim  is 
geographically  relevant  to  the 
prospective  franchisee's  proposed 
location  (except  for  media  claims)  and 
(iv)  an  earnings  claim  disclosure 
document  is  given  to  the  prospective 
franchisee  at  the  same  time  that  the 
other  disclosures  are  given.  The 
earnings  claim  document  must  contain 
six  items: 

1.  A  cover  sheet  in  the  form  specified 
in  the  Rule. 

2.  The  earnings  claim. 

3.  A  statement  of  the  bases  and 
dssumptions  upon  which  the  earnings 
claim  is  made. 

4.  Information  concerning  the  number 
dod  percentage  of  outlets  that  have 
earned  at  least  the  amount  set  forth  in 
the  claim,  or  a  statement  of  lack  of 
experience,  as  well  as  the  beginning  and 
ending  dates  of  the  time  period  covered 
by  the  claim. 

5.  A  mandatory  caution  statement, 
whose  text  is  set  forth  in  the  Rule, 
concerning  the  likelihood  nf  duplicating 
the  earnings  claim. 

f).  A  statement  that  infornidtiun 
sufficient  to  substantiate  the  uctuiracy  of 
the  claim  is  available  for  inspection  b>- 
the  franchise  (except  for  media  claims) 

Prospective  franchisees  must  be 
notified  of  any  material  changes  in  the 
information  contained  in  the  earnings 
claim  document  prior  to  becoming  a 
franchisee. 

D.  Acts  or  Practices  Which  Violate  the 

Rule 

It  is  an  unfair  or  deceptive  act  or 
()ractice  within  the  meaning  of  s('c:tK)n  .'' 
of  the  Federal  Trade  Commission  Act 
for  any  franchisor  oi  franchise  broker: 

1.  To  fail  to  furnish  prospective 
franchisees,  within  the  time  frames 
established  by  the  Rule,  with  a 
disclosure  document  contaming 
information  on  20  different  subjects 
relating  to  the  franchisor,  the  franchise 
business  and  the  terms  of  the  franchise 
agreement  (§  436.1(a)|; 

2.  to  make  any  representations  about 
the  act\ial  or  potential  sales,  income,  or 
profits  of  existing  or  prospective 
franchises  except  in  the  manner  set 
forth  in  the  Rule  [§  436.1(bHe)|; 

3.  to  make  any  claim  or  representation 
(such  as  in  advertising  or  oral 
statements  by  salespersons)  which  is 
inconsistent  with  the  information 
required  to  be  disclosed  bv  the  Rule 
[§436.1(f]]; 

4.  to  fail  to  furnish  prospective 
franchisees,  within  the  time  frames 
established  by  the  Rule,  with  copies  of 
the  franchisor's  standard  forms  of 
franchise  agreements  and  copies  of  the 
final  agreements  to  be  signed  by  the 
parties  [§  436.1(g)];  and 


5.  to  fail  to  return  to  prospective 
franchisees  any  funds  or  deposits  (such 
as  down-payments)  identified  as 
refundable  in  the  disclosure  document 
15  436.1(h)). 

Violators  are  subject  to  civil  penalty 
actions  brought  by  the  Commission  of 
up  to  SlO.OOO  per  violation. 

The  Commission  believes  that  the 
courts  should  and  will  hold  that  any 
person  injured  by  a  \  iolation  of  the  Rulf 
has  a  private  right  of  action  against  the 
violator,  under  the  Federal  Trade 
Commission  Act,  as  amended,  and  the 
Rule.  The  existence  of  such  a  right  is 
necessary  to  protect  the  members  of  the 
class  for  whose  benefit  the  statute  was 
enacted  and  the  Rule  is  being 
promulgated,  is  consistent  with  the 
legislative  intent  of  the  Congress  in 
enacting  the  Federal  Trade  Commission 
Act.  as  amended,  and  is  necessary  to 
the  enforcement  scheme  established  t!', 
the  Congress  in  that  .\c.\  and  to  the 
Commission's  own  enforcement  efforts. 

E.  Slate  Franchise  Laws 

The  Commission's  goals  are  to  create 

a  minimum  Federal  standard  of 
disclosure  applicable  to  all  franchisor 
offerings,  and  to  permit  States  to 
provide  additional  protection  as  they 
see  fit.  Thus,  while  Federal  Trade 
Commission  Trade  Regulation  Rules 
have  the  force  and  effect  of  Fedc-ral  law 
and,  like  other  Federal  substantive 
regulations,  preempt  State  and  local 
laws  to  the  extent  that  these  laws 
conflict,  the  Commission  has  determined 
that  the  Rule  will  not  preempt  State  or 
local  laws  and  regulations  which  either 
are  consistent  with  the  Rule  or,  even  if 
inconsistent,  which  would  provide 
protection  to  prospective  franchisees 
equal  to  or  greater  than  that  imposed  by 
the  Rule. 

F.xamples  of  State  laws  or  regulations 
uhich  would  not  be  preempted  by  the 
Rule  include  State  provisions  requiring 
the  registration  ijf  franchisfirs  and 
franchise  salesmen,  State  requi.'-ements 
for  escrow  or  bonding  arrangements  and 
State  required  disclosure  obligations 
exceeding  the  disclosure  obligations  set 
forth  in  the  Rule.  Moreover,  the  Rule 
dcH's  nut  affect  Slate  laws  or  regulations 
which  substantively  regulate  the 
franchisor/franchisee  relationship,  such 
as  termination  practices,  contract 
provisions  and  financing  arrangements 

The  following  States  ha\e  franchise 
disclosure  laws: 


CHliiorniji 

Nortti  DrtKiiirt 

Hawaii 

Oregon 

iliinoib 

Rhode  lUaad 

Indiana 

Suulh  DnkntH 

Marvlnnri 

V'lrpinia 

Mil  h:Kan 

Wa.shinjjton 

MinnesoU. 

Wisconsin 

\pw  Yoii 

F.  The  Uniform  Franchise  Offering 

Circular 

The  L'niform  Franciiise  Offering 
Circular  ("UFOC")  now  is  accepted  in 
satisfaction  of  the  disclosure 
requirements  in  the  15  States  which 
ha\e  franchise  registration  and 
disclosure  laws.  The  I'FOC  form. it  is  not 
identical  to  the  disclosure  format 
prescribed  in  the  Rule.  For  example. 
there  arc  minor  differences  in  language 
)n  similar  disclosure  requirements:  there 
are  subjects  about  which  the  L'FOC 
requires  more  disclosure  than  the  Rule, 
and  subjects  where  the  Rule  requires 
more  disclosure  than  UFOC.  Even 
though  the  two  documents  are  not 
identical  in  language,  they  are  quite 
similar:  in  any  evi  nt.  both  documents 
are  designed  to  achieve  the  same  result 
regardless  of  any  minor  variations  in  the 
means  used  to  reach  that  result. 
Accordingly,  the  Commission  will 
permit  franchisors  to  use  the  UFOC   - 
format  in  lieu  of  the  disclosure 
document  provided  by  the  Rule.  This 
alternative  use  is  limited  to  the  UF'OC 
version  adopted  by  the  Midwest 
Securities  Commissioners  Association 
on  September  2, 1975  plus  any 
modifications  thereof  which  do  not 
diminish  the  protection  accorded  to  the 
prospective  franchisee  which  may  be 
made  by  a  State  in  which  such 
registration  has  been  made  effective. 

Certain  provisions  of  the  Rule  still  will 
control  even  if  the  UFOC  format  is  used 
in  lieu  of  the  Rule's  disclosure 
document,  such  as:  (i)  The  persons 
required  to  make  disclosure;  (ii) 
transactions  requiring  disclosure;  (iii) 
the  timing  of  the  disclosure;  and  (iv)  the 
types  of  documents  to  be  given  to 
prospective  franchisees. 

The  Commission's  decision  to  permit 
use  of  a  State  disclosure  document  in 
lieu  of  its  own  document  does  not 
constitute  Commission  deferral  to  State 
law  enforcement.  The  Commission  is 
expressly  providing  for  concurrent 
jurisdiction  between  the  Commission 
and  the  States  in  appropriate  instances 
■^he  Comm.ission's  action  does  not  and 
is  not  intended  to  deprive  the 
Commission  of  its  responsibility  to 
determine  whether  particular 
franchisors  have  complied  with  the 
Rule. 

G.  Relevant  Legal  Citations 

1  The  Rule— 16  CFT?  Part  436 

2.  Final  interpreti\e  guides  to  the  Rule 
(including  text  of  the  rule) — 44  FR  at  pp 
49966-^9992  (August  24.  1979) 

3.  Statement  of  Basis  and  Purpose  of 
the  Rule.  A  discussion  of  the  historical 
legal  and  evidentiary  babis  for  the 
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Rule — 43  FR  at  pp.  59621-59733 
(December  21. 1978). 

4.  Rule — definition  of  franchise 
§  436.2(a)  (1)  and  (2). 

5.  Rule— description  of  disclosure 
document  S  436.1(a)  (1)— (20). 

6.  Rule — earnings  claims  §  436.1(b}- 

(e). 

7.  Staff  Advisory  Opinions  are  issued 
in  appropriate  cases.  They  are  published 
in  several  legal  publications  and  are  on 
file  at  the  Commission's  Public  Record 
Office. 

Appendix  B 

Exhibit  B 

August  26.  1980 

Gulf  States  Toyota.  Inc.,  Petitioner 

John  M.  Tifford,  Esquire, 
Program  Advisor  for  Franchising, 
Federal  Trade  Commission,  6th 
Street  and  Pennsylvania  A  venue 
NW.,  Washington,  DC.  20580 

A  Request  for  Exemption  From  FTC 
Franchise  Disclosure  Rule 

On  July  17, 1980,  the  Federal  Trade 
Commission  issued  an  order  granting 
exemption  in  response  to  Automobile 
Importers  of  America,  Inc.  (ALA)  petition 
dated  November  29, 1979.  It  is  the 
contention  of  petitioner  that 
independent  distributors  of  imported 
automobiles  should  be  exempt  from  the 
FTC  Franchising  Disclosure  Regulations 
as  well. 

I.  Application  of  the  Rule  to  Independent 
Distributors  of  Imported  Automobiles  is 
Unnecessary 

Gulf  States  Toyota,  Inc.  is  an 
independent  distributor  of  Toyota 
automobiles  and  products  for  five  (5) 
states.  It  is  under  contract  with  the 
American  importer  of  Toyota 
automobiles,  Toyota  Motor  Sales. 
U.S.A.,  Inc. 

It  appears  that  the  new  Franchising 
Disclosure  Rule  (16  CFR  Part  436)  was 
created  with  the  intention  of  protecting 
a  small  investor  who  is  not  completely 
aware  of  the  consequences  of  his 
entering  into  a  franchise  agreement.  In 
the  case  of  petitioner,  transactions  are 
negotiated  with  knowledgeable 
investors;  in  fact,  discussions  and 
conferences  with  the  new  dealer  include 
information  needed  concerning  risks, 
capital  requirements,  and  necessary 
facilities.  As  a  practical  matter,  the 
majority  of  the  time  business  advisors 
are  utilized  by  prospective  dealers  and 
dealers  themselves  are  often 
experienced  in  similar  transactions.  It  is 
to  the  advantage  of  petitioner  that  prior 
to  entering  into  an  agreement,  a 
prospective  dealer  understands  what  is 
required  for  the  dealer's  success.  It 


should  be  noted  that  petitioner  has  on 
its  staff  a  dealer  development  manager 
whose  job  description  includes 
negotiating  with  and  informing  new 
prospective  dealers  of  prerequisites  for 
success.  This  manager  coordinates  with 
the  actual  importer  of  the  Toyota 
vehicle,  Toyota  Motor  Sales,  U.S.A., 
Inc.,  in  the  selection  of  a  dealer  and  in 
the  dissemination  of  information  to  that 
prospective  dealer. 

It  should  further  be  noted  that 
potential  investors  are  informed  and 
sophisticated  and  in  the  great  majority 
of  cases,  are  experienced  in  the 
automobile  business.  Further,  there  is  no 
record  of  abuse  by  petitioner  or 
independent  distributors  as  a  group  and 
no  indication  that  prospective  dealers 
have  been  taken  advantage  of.  In  that 
connection  petitioner  contends  that  the 
Ruling,  if  applied  to  them,  would  be 
excessively  burdensome. 

The  above  points  make  it  clear  the 
application  of  the  Rule  to  petitioner  is 
unnecessary. 

II.  No  Franchise  Fees  Are  Required 

No  fee  or  royalty  payment  is  required 
by  petitioner.  'The  agreement  between 
the  petitioner  and  its  dealers  calls  for 
the  purchase  of  cars  and  parts  at  bona 
fide  wholesale  prices.  Petitioner 
contends  that  the  method  of  doing 
business  outlined  above  does  not  fall 
within  the  scope  of  the  Rule.  Any 
purchases  of  special  tools  or  signs  at  the 
outset  which  amount  to  more  than 
S500.00  can  be  deferred  for  six  (6) 
months  if  necessary. 

III.  Petitioner  Is  an  Integral  Part  of  the 
Franchising  Aspect  of  the  Operation  of 
the  Importer,  Toyota  Motor  Sales, 
U.S.A..  Inc. 

Since  AIA  members,  including  Toyota 
Motor  Sales,  U.S.A.,  Inc.,  have  been 
granted  an  exemption  from  the  FTC 
Franchising  Disclosure  Rule,  it  is 
contended  that  petitioner,  as  an  integral 
part  of  the  operation  of  Toyota  motor 
Sales,  U.S.A.,  Inc..  should  be  granted  the 
same  exemption.  The  identical  facts 
which  created  the  exemption  for  the 
above  groups  exist  with  regard  to 
petitioner  and  other  independent 
distributors  of  imported  automobiles.  As 
an  independent  distributor,  with 
distributor  rights  granted  by  Toyota 
Motor  Sales,  U.S.A.,  Inc.,  petitioner 
purchases  the  automobiles  from  Toyota 
Motor  Sales,  U.S.A.,  Inc.  (the  North 
American  importer  of  the  Toyota)  and 
sells  at  wholesale  to  its  dealers,  those 
same  automobiles.  Petitioner  complies 
with  the  programs  and  policies  of 
Toyota  Motor  Sales,  U.S.A.,  Inc.,  even 
though  it  is  an  independent  corporation. 


In  conclusion,  there  is  no  substantive 
difference  in  the  status  of  the 
independent  distributor  and  a  wholly- 
owned  subsidiary  operating  under  the 
organization  of  Toyota  Motor  Sales, 
U.S.A.,  Inc.  Therefore,  logic  calls  for 
extending  the  same  exemption  to 
petitioner  that  has  been  granted  to 
Toyota  Motor  Sales,  U.S.A.,  Inc.,  and 
other  AIA  members. 

Dated  this  the  26  day  of  August.  1980. 

Respectfully  submitted. 

Gulf  States  Toyota,  Inc. 

Curby  Ligon. 

Attorney  for  petitioner,  10310  Harwin,  P.O. 

Box  36268,  Houston,  Texas  77036.  (713)  776- 

6700. 

September  25, 1980 

Southeast  Toyota  Distributors,  Inc.. 
Petitioner 

John  M.  Tifford,  Esquire, 
Program  Advisor  for  Franchising, 
Federal  Trade  Commission,  6th 
Street  and  Pennsylvania  A  venue 
NW.,  Washington,  DC.  20580 

A  Request  for  Exemption  From  FTC 
Franchise  Disclosure  Rule 

On  or  about  July  17. 1980.  the  Federal 
Trade  Commission  issued  an  order 
granting  exemption  in  response  to 
Automobile  Importers  of  America,  Inc. 
(AIA)  petition  dated  November  29, 1979. 
It  is  the  contention  of  petitioner  that 
independent  distributors  of  imported 
automobiles  should  be  exempt  from  the 
FTC  Franchising  Disclosure  Regulations 
as  well. 

I.  Application  of  the  rule  to  Independent 
Distributors  of  Imported  Automobiles  Is 
Unnecessary 

Southeast  Toyota  Distributors,  Inc.  is 
an  independent  distributor  of  Toyota 
automobiles  and  products  for  five  (5) 
states.  It  is  under  contract  with  the 
American  importer  of  Toyota 
automobile,  Toyota  Motor  Sales,  U.S.A., 
Inc. 

It  appears  that  the  new  Franchising 
Disclosure  Rule  (16  CFR  Part  436)  was 
created  with  the  intention  of  protecting 
a  small  investor  who  is  not  completely 
aware  of  the  consequences  of  his 
entering  into  a  franchise  agreement.  In 
the  case  of  petitioner,  transactions  are 
negotiated  with  knowledgeable 
investors;  in  fact,  discussions  and 
conferences  with  the  new  dealer  include 
information  needed  concerning  risks, 
capital  requirements,  and  necessary 
facilities.  As  a  practical  matter,  the 
majority  of  the  time  business  advisors 
are  utilized  by  prospective  dealers  and 
dealers  themselves  are  often 
experienced  in  similar  transactions.  It  is 
to  the  advantage  of  petitioner  that  prior 


iJMI 
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to  entering  into  an  agreement,  a 
prospective  dealer  understands  what  is 
j-equired  for  the  dealer's  success.  It 
should  be  noted  that  petitioner  has  on 
its  staff  a  dealer  development  manager 
whose  job  description  includes 
negotiating  with  and  informing  new 
prospective  dealers  of  prerequisites  for 
success.  This  manager  coordinates  with 
the  actual  importer  of  the  Toyota 
vehicle,  Toyota  Motor  Sales.  U.S.A., 
Inc.,  in  the  selection  of  a  dealer  and  m 
the  dissemination  of  information  to  that 
prospective  dealer. 

It  should  further  be  noted  that 
potential  investors  are  informed  and 
sophisticated  and  in  the  great  majority 
of  cases,  are  experienced  in  the 
automobile  business.  Further,  there  is  no 
record  of  abuse  by  petitioner  or 
independent  distributors  as  a  group  and 
no  indication  that  prospective  dealers 
have  been  taken  advantage  of.  In  that 
connection  petitioner  contends  that  the 
Ruling,  if  applied  to  them,  would  be 
excessively  burdensome. 

The  above  points  make  it  clear  the 
application  of  the  Rule  to  petitioner  is 
unnecessary. 

II.  No  Franchise  Fees  Are  Required 

No  fee  or  royalty  payment  is  required 
by  petitioner.  The  agreement  between 
the  petitioner  and  its  dealers  calls  for 
the  purchase  of  cars  and  parts  at  bona 
fide  wholesale  prices.  Petitioner 
contends  that  the  method  of  doing 
business  outlined  above  does  not  fall 
within  the  scope  of  the  Rule.  Any 
purchases  of  special  tools  or  signs  at  the 
outset  which  amount  to  more  than  Five 
hundred  ($500.00)  Dollars  can  be 
deferred  for  six  (6)  months  if  necessary 

III.  Petitioner  Is  an  Integral  Part  of  the 
Sales  and  Servicing  Aspect  of  the 
Operation  of  the  Importer,  Toyota  Motor 
Sales.  U.S.A.,  Inc. 

Since  AIA  members,  including  Toyota 
Motor  Sales.  U.S.A..  Inc..  have  been 
granted  an  exemption  from  the  FTC 
Franchising  Disclosure  Rule,  it  is 
contended  that  petitioner,  as  an  integral 
part  of  the  operation  of  Toyota  Motor 
Sales,  U.S.A.,  Inc.,  should  be  granted  the 
same  exemption.  The  identical  facts 
which  created  the  exemption  for  the 
above  groups  exist  with  regard  to 
petitioner  and  other  independent 
distributors  of  imported  automobiles.  As 
an  independent  distributor,  with 
distributor  rights  granted  by  Toyota 
Motor  Sales.  U.S.A.,  Inc.,  petitioner 
purchases  the  automobiles  from  Toyota 
Motor  Sales,  U.S.A.,  Inc.  (the  North 
American  importer  of  the  Toyota)  and 
sells  at  wholesale  to  its  dealers,  those 
same  automobiles.  Petitioner  complies 
with  the  programs  and  pohcies  of 


Toyota  Motor  Sales,  U.S.A.,  Inc.  even 
though  it  is  an  independent  corporation 
In  conclusion,  there  is  no  substantive 
difference  in  the  status  of  the 
independent  distributor  and  a  wholly- 
owned  subsidiary  operating  under  the 
organization  of  Toyota  Motor  Sales. 
U.S.A.,  Inc.  Therefore,  logic  calls  for 
extending  the  same  exemption  to 
petitioner  that  has  been  granted  to 
Toyota  Motor  Sales,  U.S.A..  Inc.  and 
other  AIA  members. 

Dated  this  25th  day  of  September,  1980. 
Respectfully  submitted, 
Stnithea.st  Toyota  Distributors,  l.^c. 
Finest  A.  Kollra, 
Bruce  E.  Wagner, 

Attorneys  for  Petitioner.  524  South  Andrews 
A  venue.  Suite  301,  Fori  LaudfrdnJe.  Florida 
33301  Telephone.  (SQSj  4t>:-^(>02 

United  States  of  America,  Before  the 
Federal  Trade  Commission 

In  the  matter  of  Trade  Regulation  Rule 
entitled  "Disclosure  Requirements  and 
Prohibitions  Concerning  Franchising  and 
Business  Opportunity  Ventures"'  TKR 
No,  215-34 

Petition  of  Mid-Atlantic  Toyota 
Distributors.  Inc.  for  Exemption  From 
Trade  Regulation  Rule;  Preliminary 
Statement 

Mid-Atlantic  Toyota  Distributors,  Inc. 
[■'M.\T")  hereby  petitions  the  Federal 
Trade  Commission  ("FTC")  for  an 
exemption  from  its  trade  regulation  rule 
entitled  "Disclosure  Requirements  and 
Prohibitions  Concerning  Franchising  and 
Business  Opportunity  Ventures" 
(hereinafter  the  "Franchise  Rule").' 16 
CFR  Part  436  (1980).  The  scope  of  this 
exemption  request  covers  a!!  present 
and  future  activities  of  MAT  and  its 
subsidiaries,  Global  Properties.  Inc, 
("Global")  and  MAT  Port  Services.  Inc. 
("MAT  Port"),  which  would  be  deemed 
to  be  in  connection  with  the  advertising, 
offering,  licensing,  contracting,  sale  or 
othe;  promotion  of  dealerships  for  the 
retail  sale  of  Toyota  motor  vehicles  and 
related  parts,  options,  and  accessories 
("Toyota  products"). 

On  July  17,  1980,  the  FTC  granted  an 
exemption  from  the  Franchise  Rule  to 
American  Motors  Corp.  ("AMC")  and 
the  members  and  subscribing  members 
of  the  Automobile  Importers  of  America. 
Inc.  ("AIA"),  as  well  as  to  the 
subsidiaries  of  these  companies,  with 
respect  to  "the  advertising,  offering, 
licensing,  contracting,  sale  or  other 
promotion  of  dealerships  for  the  sale  of 
motor  vehicles*  *  *."  Exh.  1,  p.  3,  As  a 
member  of  the  AIA,  Toyota  Motor  Sales. 


U.S.A..  Inc  ("TMS").  is  covered  by  the 
umbrella  of  this  exemption  as  is  its  own 
subsidiary-distributor.  Toyota  Motor 

Distributors.  Inc,  ("TMD"),  Exh  1,  pp.  3- 
4 

.\s  an  independent  distributor  of 
Toyota  products  pursuant  to  a 
distributorship  agreement  with  TMS, 
M.'XT,  like  TMD.  establishes  new  Toyota 
dealerships,  subject  to  final  approval  by 
TMS.  MAT  is  similarly  situated  to  TMU. 
which  now  enjoys  exemption  from  the 
Franchise  Rule,  and  the  FTC's  rationale 
for  granting  such  exemption  to  TMS  and 
its  subsidiary -distnbutor  applies  with 
equal  force  to  MAT  and  its 
subsidianes.' An  equally  (if  not  more) 
compelling  argument  for  granting  the 
requested  exemption  is  based  on  the 
fact  that,  at  the  present  time.  MAT  is 
operating  at  an  unfair  competitive 
disadvantage  vis-avis  those  automobile 
manufacturers  and  distributors  who 
have  been  given  an  exemption  from  the 
Franchise  Rule.  Accordingly.  M.AT's 
petition  for  exemption  from  thp 
Franchise  Rule  should  be  granted. 

Background 

1 ,  The  Petitioner.  MAT  is  a 
corporation  organized  under  the  laws  of 
the  State  of  Delaware  and  has  its 
principal  offices  at  6710  Baymeadow 
Drive.  Glen  Bumie,  Maryland  21061. 

MAT  engages  in  the  sale  of  Toyota 
products  at  wholesale  to  its  authorized 
Toyota  dealers  located  in  the  five-state 
area  of  Virginia.  Maryland. 
Pennsylvania.  Delaware,  and  West 
Virginia,  as  well  as  the  District  of 
Columbia,"  As  an  independent 
distributor  of  Toyota  prtxiucts  pursuant 
to  a  distributorship  agreement  with 
TMS.  M.AT  establishes  authorized 
Toyota  dealerships  to  be  operated  by  an 
appointed  Toyota  dealer  doing  business 
as  a  proprietorship,  corporation  or 
partnership,' MAT  does  not  presently 


'This  petition  is  made  pursuant  to  IS  L',S,C 
5"nlj!)(l)  and  (g)(Z)  (1975)  and  16  CFR  1  16  ami  1  21 
el  seq  (1980), 


'Although  TMS  rp(,i,ci.ie-d  >\:u:  MAI  „?td  itt  oOier 
two  independent  1  j><jla  aiMnbuUini  !>f  inriuded. 
along  w,ih  its  own  »ub«idmn-di«tnhutor  (TMD).  in 
the  petition  for  excniptiun  surii  retjuesi  wa»  denied 
without  preiudice  to  rtfiiiox  an  e\eniplh)n  request 
on  behalf  of  suiJi  iniieperwifni  Tojola  distributor*. 
The  sole  reason  for  »*jch  denial  was  that  the  request 
was  untimelj  inabmuch  at  il  wus  rti-i-ived  alter  the 
close  of  Ihe  public,  commeni  pt-riuU  ,S**r  F.xii-  1.  p.  4. 

''Since  March  17  1970  pursuant  to  successive 
agreements  with  Toyota  Motor  Sales,  U,S.A..  int. 
("TMS").  MAT  has  been  the  distributor  of  TiyotH 
motor  vehides.  parts,  and  accessune*  m  shii,  fun 
st.'itp  rr.id  Atlantic  region  TMS  la  a  Caiiiorr.ia 
corporation  with  principal  office*  at  ^ilfvS  West 
19(lth  Street.  Torrance,  California  SKWW  and  is.  iht- 
fxclusive  imporler  in  the  United  Sliites  o(  loyola 
motor  Mhirles.  parts,  and  sccessonet  manufactured 
by  Toyota  Motor  Co.,  Lid.,  of  Tokyo,  ].ipan.  The 
prpRpri  diblributor  agreement  between  TMS  and 
M,M  be;  ame  effecUve  on  Oclober  12. 1877  and 
expires  on  October  11.  1982 

'M.\T  has  established  aulhonzed  Toyota 
dealerships  in  the  five-state  area  of  Virginia. 
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own  or  operate  any  Toyota  dealerships 
itself  nor  does  it  engage  in  any  other 
business  activities  other  than  set  forth 
above.' 

Through  its  wholly-owned  subsidiary, 
Global  Properties.  Inc.  ("Global").* MAT 
affords  each  of  its  Toyota  dealers  the 
option  of  renting  specialized  computer 
equipment  designed  to  provide  vehicle 
and  parts  inventory  information  as  well 
as  other  accounting  data  for  such 
Toyota  dealers.  The  rental  fees  charged 
by  Global  under  this  computer 
equipment  lease  are  competitive  and 
payable  on  a  monthly  basis.' 

MATs  other  subsidiary,  MAT  Port 
Services,  Inc.  ("MAT  Port").' is  engaged 
solely  in  providing  port  servicing 
(cleaning,  inspection,  marine  damage 
repair,  dewaxing.  etc.)  for  imported 
foreign  vehicles  arriving  at  the  Dundalk 
Marine  Terminal  at  Baltimore, 
Maryland.  At  the  present  time.  MAT 
Port  does  not  engage  in  any  activity 
directly  or  indirectly  connected  with 
MATs  establishment  of  new  Toyota 
dealerships.  . 


Maryland.  Delaware,  PennsyKania.  and  West 
Virginia,  and  the  District  of  Columbia  8ince  Apnl  1. 
1970.  At  the  present  time,  there  are  no  Toyota 
dealerships  located  in  the  District  of  Columbia. 
MAT  has  not  offered  franchises  in  any  other  lines  of 
business. 

>MAT  may  under  certain  circumstances,  engage 
in  the  ownership  and/or  operation  of  a  Toyota 
dealership  to  the  extent  permitted  by  local  law.  In 
this  regard,  the  TMS-MAT  distributorship 
agreement  provides  that  neither  MAT.  its  officers, 
directors,  owner,  nor  members  of  the  families 
(mcluding  brothers  and  sisters)  of  such  officers, 
directors,  or  owners,  shall  own  any  director  indirect 
interest  in  any  retail  Toyota  dealership,  nor  shall 
they  make  loans  to  or  finance  any  retail  Toyota 
dealership  without  first  obtaining  the  written 
approval  of  TMS. 

•Global  is  a  corporation  organized  under  the  laws 
of  the  State  of  Delaware  and  has  its  principal 
offices  at  8710  Baymeadow  Drive.  Glen  Bumie. 
Maryland  21061.  At  the  present  time.  Global  is 
engaged  solely  in  the  business  of  leasing  computer 
equipment  to  electing  Toyota  dealers.  Global  is 
affiliated  with  \tAT  within  the  meaning  of  18  CFR 
436.2.  which  defines  an  "affiliated  person"  as 
including  any  corporation  which,  mtar  alia,  is 
controlled  by  a  franchisor  or  has  in  common  with  a 
franchisor  one  or  more  officers  or  directors. 

'It  is  the  present  belief  of  MAT  and  Global  that 
these  lease  payments  do  not  constitute  "required 
payments"  under  the  Franchise  Rule  because;  (i) 
Each  of  MATs  Toyota  dealers  has  a  genuine  and 
realistic  opportunity  to  seccessfuUy  operate  his 
dealership  without  the  benefit  of  such  computer 
equipment  (ii)  each  dealer's  option  to  rent  such 
computer  equipment  is  real,  legitimate,  and 
practical  as  evidenced,  in  part  by  the  fact  that 
approximately  forty  percent  of  MATs  dealers  do 
not  participate  in  the  computer  equipment  leasing 
program.  Nonetheless,  MATs  request  for  exemption 
from  the  Franchise  Rule  covers  this  activity  of 
Global  in  the  event  that  it  might  be  deemed  to  be 
within  the  purview  of  the  Franchise  Rule. 

'MAT  Port  is  a  wholly-owned  subsidiary  of  MAT 
which  is  organized  under  the  laws  of  the  State  of 
Delaware  and  has  its  principal  offices  at  the 
Dundalk  Marine  Terminal.  2700  Broening  Highway. 
Baltimore,  Maryland.  MAT  is  the  principal  customer 
of  MAT  Port. 


2.  The  Franchise  Rule.  On  December 
21,  1978.  pursuant  to  its  rulemaking 
authority  under  15  U.S.C.  41  et  seq..  the 
FTC  promulgated  the  Franchise  Rule, 
which  is  entitled  "Disclosure 
Requirements  and  Prohibitions 
Concerning  Franchising  and  Business 
Opportunity  Ventures."  43  FR  59.614 
(1978).  This  Franchise  Rule  became 
effective  on  October  21. 1979. 16  CFR 
Part  436  (1980). 

In  general,  the  Franchise  Rule 
requires,  inter  alia,  pre-sale  disclosure 
by  a  franchisor  of  material  information 
in  connection  with  the  advertising. 
offering,  licensing,  contracting,  sale  or 
other  promotion  of  "product  franchises." 
which  are  defined  as  business 
relationships  having  the  following  three 
elements:  (1)  The  use  of  a  franchisor's 
trademark  by  a  franchisee:  (2)  the 
exercise  of  significant  control  over  or 
the  provision  of  significant  assistance  to 
the  franchisee  by  the  franchisor;  and  (3) 
a  required  payment  to  the  franchisor 
from  the  franchisee  of  at  least  $500.00 
within  the  franchisee's  first  six  months 
of  business.  16  CFR  436.2(a)(2)  and 
(aj(3)(iii)  (1980.)  » 

In  its  Statement  of  Basis  and  Purpose 
which  accompanied  the  promulgation  of 
the  Franchise  Rule  on  December  21. 
1978.  the  FTC  declared  that  the  purpose 
of  the  Franchise  Rule  was  to  prevent 
unlawful  and  deceptive  franchise 
marketing  practices.  Statement  of  Basis 
and  Purpose.  43  FR  59.638  (1978).  >«  The 
FTC  identified  three  conditions  which 
would  actively  create  a  potential  for 
franchise  marketing  fraud  or  deception: 

(1)  The  relative  lack  of  business 
sophistication  of  the  proposed 
franchisee;" 

(2)  The  lack  of  adequate  time  for 
franchisees  to  review  complex  franchise 


•On  August  24,  1979,  the  FTC  promulgated  final 
interpretative  guides  for  its  Franchise  Rule.  44  FR 
49  966  (1979)  These  final  interpretative  guides 
provided  that:  (i)  payments  made  by  a  person  to 
purchase  reasonable  amounts  of  inventory  items  at 
a  bona  fide  wholesale  price  would  not  be  construed 
as  a  "required  payment"  within  the  meaning  of  the 
Franchise  Rule  |;rf  at  49.967);  and  (ii)  a  promissory 
note  which  is  received  by  a  franchisor  within  the 
first  six  months  of  a  franchisee's  commencement  of 
business  but  which  is  not  payable  until  sometime 
after  the  expiration  of  this  six-months  period  would 
not  be  counted  toward  the  $500  minimum  required 
payment.  [Id  at  49.966.) 

'"The  FTC  concluded  that  the  deceptive  practices 
in  the  marketing  of  franchises  generally  involved:  (i) 
Misrepresentation  of  material  facts  relevant  to  the 
nature  and  value  of  the  franchise;  (ii) 
unsubstantiated  claims  regarding  the  potential 
sales,  income,  gross  or  net  profit  of  franchises;  (iii) 
unfair  refusal  by  franchisors  to  honor  refund 
provisions  and  (iv)  failure  to  disclose  material  facts 
about  the  franchise  offering  Statement  of  Basis  and 
P-^rpose.  43  FR  at  59.628,  59,637  (1980);  Final  Guides. 
44  FR  at  49.966  (1979)  See  F.xh,  1,  p.  2. 
•'43  FR  59.614  i\  59.625-59.626  (1978), 


agreements  prior  to  establishment  of  the 
franchise  relationship;'* 

(3)  A  serious  information  imbalance 
between  the  franchisor  and  the 
franchisee  such  that  the  franchisee  often 
is  unaware  of  the  relevant  and  essential 
facts  germane  to  the  proposed 
investment.'^ 

As  hereinafter  discussed,  none  of 
these  conditions  exist  in  connection 
with  MAT'S  appointment  (subject  to 
TMS  approval)  of  new  Toyota  dealers. 
Further,  there  has  been  a  complete 
absence  of  any  deceptive  practices  in 
connection  with  MATs  establishment 
(subject  to  TMS  approval)  of  new 
■Toyota  dealerships.  Thus,  in  light  of  the 
intended  purpose  of  the  Franchise  Rule, 
it  is  totally  uimecessary  to  subject  MAT 
and  its  subsidiaries  to  the  application  of 
the  Rule. 

3.  FTC  Order  Granting  Exemption 
From  Franchise  Rule  To  Manufacturers 
And  Distributors  In  The  Imported  Motor 
Vehicle  Industry.  As  previously 
mentioned,  on  July  17. 1980,  the  FTC 
granted  an  exemption  from  the 
Franchise  Rule  to  American  Motors 
Corporation  and  its  subsidiaries  and  to 
the  members  of  the  Automobile 
Importers  of  America,  Inc.  and  their 
subsidiary  companies  with  respect  to 
the  advertising,  offering,  licensing, 
contracting,  sale  or  other  promotion  of 
dealerships  by  such  companies  for  the 
retail  sale  of  motor  vehicles.  See  Exh.  1. 
Toyota  Motor  Sales.  U.S.A.,  Inc. 
('"TMS")  and  its  subsidiary-distributor, 
Toyota  Motor  Distributors,  Inc.  ("TMD") 
are  both  specifically  covered  by  this 
exemption.'*  Id. 

In  granting  this  exemption  from  the 
Franchise  Rule,  the  FTC  found  that 
application  of  the  Franchise  Rule  to 
these  imported  motor  vehicle 
manufacturers  and  distributors  was  not 
necessary  to  prevent  the  unfair  or 
deceptive  acts  or  practices  to  which  the 
Franchise  Rule  relates  because:  (i)  The 
establishment  of  dealerships  for  the 
retail  sale  of  inported  motor  vehicles,  for 
the  most  part,  do  not  constitute  the  sale 
of  a  franchise  within  the  meaning  of  the 
Franchise  Rule;  (ii)  the  conditions  which 
are  most  likely  to  lead  to  consumer 
abuses  do  not  exist  in  connection  with 
the  establishment  of  such  dealerships; 
and  (iii)  transactions  involved  in  the 
establishment  of  such  dealerships 
include  sufficient  information  disclosure 
to  ensure  that  the  prospective  investor  is 
in  a  position  to  make  an  informed 


"Wat  59,625. 

"Id  at  59,627. 

"  As  previously  noted,  MAT  is  an  independent 
distributor  of  Toyota  motor  vehicles  pursuant  to  a 
distributorship  agreement  with  TMS. 
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evaluation  of  the  potential  risks  and 
benefits  of  operating  a  Toyota 
dealership.  See  Exh.  1.  p.  3. 

Summarj'  of  Argument 

MAT  submits  that  its  petition  for 
exemption  from  the  Franchise  Rule 
should  be  granted  for  the  following 
reasons. 

First,  as  an  independent  distributor  of 
Toyota  products  for  TMS.  MAT  is 
similarly  situated  to  TMD  (TMS's  one 
subsidiary-distributor),  which  is  exempt 
from  the  Franchise  Rule.  Like  TMD, 
M.'\T  establishes  new  Toyota 
dealerships  in  accordance  with  Toyota 
standards  and  subject  to  final  appioval 
by  TMS.  Hence,  the  FTC's  rationale  for 
granting  such  exemption  to  TMS  and 
TMD  applies  with  equal  force  to  MAT 
and  its  subsidiaries;  it  would  be 
completely  incongrous  to  apply  the 
Franchise  Rule  to  MAT  and  its 
subsidiaries  but  not  to  TMS  and  TMD 
with  respect  to  the  establishment  of  new 
Toyota  dealerships. 

Second.  MAT'S  requested  exemption 
from  the  Franchise  Rule  is  warranted  as 
a  result  of  the  total  absence  of  any 
deceptive  practices  or  other  abuses  in 
connection  with  MAT'S  establishment  of 
authorized  Toyota  dealerships.  Further, 
the  conditions  which  have  been 
identified  by  the  FTC  as  creating  a 
potential  for  franchise  marketing  abuses 
are  not  present  in  connection  with 
mat's  establishment  of  new  Toyota 
dealerships.  In  fact,  the  procedures 
followed  by  MAT  in  establishing  new 
Tojota  dealerships  involve  sufficient 
information  disclosure  to  ensure  that  a 
prospective  Toyota  dealer  candidate  is 
in  a  position  to  make  an  informed 
evaluation  of  the  potential  risks  and 
benefits  of  operating  a  Toyota 
dealerships.  In  short,  application  of  the 
Franchise  Rule  toXAT  and  its 
subsidiaries  is  not  necessary  to  prevent 
the  unfair  or  deceptive  practices  to 
which  the  Franchise  Rule  relates. 

Third,  granting  this  requested 
exemption  from  the  Franchise  Rule  to 
MAT  and  its  subsidiaries  with  respect  to 
the  establishment  of  authorized  Toyota 
dealerships  would  not  result  in  any 
harm  to  existing  or  prospective  Toyota 
dealers;  and 

Fourth,  MAT'S  compliance  with  the 
Franchise  Rule  and  the  FTC's  final 
interpretive  guides  in  regard  thereto  is 
an  unduly  heavy  burden  necessitating 
that  MAT  and  its  subsidiaries  incur 
enormous  financial  expense  and  alter 
their  normal  mode  of  business 
operations. 


I.  ' 

As  an  Independent  Distributor  of  Toyota 
Products  for  TMS,  MAT  Is  Similarly 
Situated  to  TMD  (TMS's  Own 
Subsidiary-Distributor)  Which  Enjoys 
Exemption  From  the  Franchise  Rule. 
Hence,  the  FTC's  Rationale  for  Granting 
Such  E.xemption  to  TMS  and  TMD 
Applies  With  Equal  Force  to  MAT  and 
Its  Subsidiaries 

It  is  a  cardinal  principle  of  law  that  an 
administrative  agency  is  not  pfrmitted 
tr)  deny  to  one  person  an  exemption 
from  the  application  of  its  rules  where 
such  exemption  has  been  granted  to 
another  similarly-situated  person.  The 
case  law  universally  holds  that  an 
admjnistrati\e  ajrency's  applu.ation  of 
different  standards  in  the  cases  of 
similarly-situated  persons  constitutes 
arbitrary  and  unlawful  action  by  the 
agency.  It  is  submitted  that  MAT  and 
TMD  are  similarily-situated  persons 
because  both  are  distributors  of  Toyota 
products  for  TMS  and  both  establish 
new  Toyota  dealerships  in  accordance 
with  the  same  Toyota  standards  and 
subject  to  final  appro\al  by  TMS.  Thus, 
the  fundamental  principle  of  equal 
treatment  for  similarh'-situated  persons 
demands  that  MAT,  like  TMD,  be 
granted  an  exemption  from  the 
Franchise  Rule. 

It  is  well  established  thai  an 
administrative  agency's  lack  of 
uniformity  of  treatment  of  similarly- 
situated  persons  is  impermissible.  For 
instance,  in  Marco  Sale.'!  Company  v. 
FTC.  4,=i3  F.2d  1  (2d  Cir.  1971),  the  court 
set  aside  a  cease  and  desist  order  of  the 
FTC  on  the  ground  that  it  arbitrarily  and 
impermissibly  deviated  from  the  FTC's 
prior  treatment  of  similarly-situated 
persons.  In  reaching  this  result,  the  court 
quoted  with  approval  the  language  from 
the  concurring  opinion  in  Marv  Carter 
Paint  Co.  v.  FTC.  333  F.2d  634," 660  (5th 
Cir.  1364),  rev'd  on  other  grounds.  382 
U.S.  46(1965)  '-"^  as  follows: 

Our  complex  society  now  demands 
administrative  agencies.  The    .  .  .  law  does 
not  permit  an  .igency  to  grant  to  one  person 
the  right  to  do  that  which  it  denies  to  another 
similarly  situated.  There  may  not  be  a  rule  for 
Monday,  another  for  Tuesday,  a  rule  for 
general  application,  but  denied  outright  in  a 
specific  case.  333  F.2d  at  660. 

This  principle  that  similarly  situated 
persons  should  be  accorded  equal 
treatment  by  an  administrative  agency 


has  been  consistently  reaffirmed  in 
other  cases.  See  Contractors  Transparf 
Corp  V.  United  States.  537  F.2d  1160. 
1162  (4th  Cir.  1976);  Keen  Transport.  Inc. 
V.  United  States.  446  F.  Supp.  5.  8  (\  D 
Ohio  1976);  Ari^ansas-Best  Freight 
System,  Inc.  v.  United  States,  364  F. 
Supp.  1239.  1260  (W.D.  Ark.  1973);  HCf^D 
Moving  &  Storage  Company  v.  United 
States.  296  F,  Supp,  746,  751  (D.  Hawaii 
1969);  Dixie  fJighv^-ay  Express.  /;i<.„  v. 
United  States.  2M  F.'Supp.  239,  241  (SII 
Miss,  1967),  rev  d  on  other  grounds.  389 
U.S.  409  (1967),  See  also  Marriott  In- 
Flite  Services  Division  of  .Marriott  Corp. 
V.  NLRB.  417  F.2d  563.  565-66  (5th  Cir. 
1969),  cert,  denied,  397  US  920  (1970): 
Rayonier.  Inc,  v.  NLRR^  380  F.2d  187. 
189-90  [5th  Cir.  1967] 

In  the  instant  case,  MAT  and  TMD  are 
similarly-situated  persons  because:  (i) 
each  is  a  distributor  of  Toyota  products 
for  TMS:  and  (ii)  each  establishes  new 
Toyota  dealerships  in  accordance  with 
the  standards  prescribed  by  TMS.  In  all 
cases,  a  new  Toyota  dealership  can  be 
established  only  with  the  final  approval 
of  TMS.  Applying  the  principle  of  equal 
treatment  for  similarly-situated  persons, 
it  is  submitted  that,  in  light  of  the 
existence  of  the  same  factual  basis  for 
an  exemption, '*  MAT  and  its 
subsidiaries  are  entitled  to  the  same 
exemption  from  the  Franchise  Rule  as 
recently  was  granted  by  the  FTC  to  TMS 
and  TMD. 

An  equally  (if  not  more)  compelling 
reason  for  granting  MAT's  requested 
exemption  from  the  Franchise  Rule  is 
the  indisputable  fact  that,  at  the  present 
time.  MAT  is  operating  its  business  at 
an  unfair  competitive  disadvantage  vis- 
a-vis those  automobile  manufacturers 
and  distributors  who  have  secured  an 
exemption  from  the  Rule.  MAT  is  also 
similarly  situated  to  these  automobile 
distributors  because  the  conditions 
under  which  automobile  manufacturers 
and  distributors  establish  new 
dealerships  are  the  same  throughout  the 
automobile  industry.  Thus,  as  the  FTC 
has  recognized,  it  would  be  completely 
incongruous  to  apply  the  Franchise  Rule 
to  M.AT  and  its  subsidiaries  but  not  to 
these  other  automobile  manufacturers 
and  distributors. 


''  In  the  .\/or>'  Carter  Pc::r:l  Ca.  c.usr,  Iht-  Fifth 
Circuit  set  aside  a  cease  and  desist  order  of  the  FTC 
on  the  ({round  that  it  was  contrary  to  the  FTC's 
eslalilished  ruUngs  in  other  similar  cases  Althoujih 
the  Supreme  Court  reversed  this  decision,  it  did  not 
dttiick  the  principle  o(  equal  treatment  for  similarly- 
Biluated  persons  but  instead  did  not  agree  with  the 
applicHtion  of  such  principle  to  the  f<i(  It  in  thul 
case. 


"In  grantinji  an  eicmption  from  the  Franchise 
Rule  to  TMS  and  TMD.  the  FTC  necessanly  found 
that  (i|  There  has  been  an  absense  of  abuse  by 
TMU  of  its  relationship  with  i!»  Toyota  dealers;  (ii) 

the  conditions  most  likely  to  lead  to  franchise 
marketinK  abuses  are  absent  from  TTvID  s 
cst.ibli.'.hmcnl  of  new  Toyota  dealerships,  and  (iii) 
ihiil  TMU's  establishment  of  new  Toyota 
dealerships  involved  sufficient  information 
discUisu.-e  to  ensure  that  the  prospective  Toyota 
dealer  is  in  the  position  to  make  an  informed 
<  \  aluation  of  the  potential  risks  and  benefits  of 
operatinR  a  Toyota  dealership. 
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II.  I 

mat's  Requested  Exemption  From  the 
Franchise  Rule  Is  Warranted  as  a  Result 
of  the  Total  Absence  of  any  Deceptive 
Practices  or  Other  Abuses  in  Connection 
With  MAT'S  EstabRshment  of 
Authorized  Toyota  Dealerships.  Hence, 
Application  of  the  Franchise  Rule  to 
MAT  and  its  Subsidiaries  in  Respect  to 
the  Establishment  of  New  Toyota 
Dealerships  Is  Not  Necessary  To 
Prevent  the  Unfab  or  Deceptive 
Practices  to  Which  the  Franchise  Rule 
Relates 

MAT  submits  that  its  request  for 
exemption  from  the  Frartchise  Rule  is 
supported  by  an  independent  factual 
basis  which  demonstrates  that,  in  light 
of  the  intended  purpose  of  the  Franchise 
Rule,  it  is  totally  unnecessary  to  subject 
MAT  and  its  subsidiaries  to  the 
application  of  the  Rule  As  previously 
mentioned,  the  Franchise  Rule  was 
promulgated  to  curb  the  perceived 
widespread  unfair  or  deceptive 
practices  in  connection  with  the 
marketing  of  franchises  in  certain 
industries.  Importantly,  however,  the 
conditions  which  were  identified  by  the 
FTC  as  creating  a  potential  for  franchise 
marketing  abuses  do  not  exist  in 
connection  with  MATs  establishment  of 
authorized  Toyota  dealerships.  In  fart, 
the  procedures  followed  by  MAT  in 
establishing  new  Toyota  deaJerships 
involve  sufficient  information  disclosure 
to  ensure  that  a  prospective  Toyota 
dealer  candidate  is  in  a  position  to  make 
an  informed  evaluation  of  the  potential 
risks  and  benefits  of  operating  a  Toyotn 
dealership  prior  to  undertaking  a 
commitment  to  become  a  Toyota  dealer. 
As  a  result,  there  has  been  a  total 
absence  of  any  unfair  or  deceptive 
practices  in  connection  with  VLAT's 
establishment  of  authonzed  Toyota 
dealerships. 

A.  The  Conditions  Which  Have  Been 
Identified  by  the  FTC  as  Creating  a 
Potential  for  Franchise  Marketing 
Abuses  Do  Not  Exist  in  Connection 
With  MA  T's  Establishment  of 
Authorized  Toyota  Dealerships 

As  previously  mentioned,  in  its  final 
interpretive  guides  relating  to  the 
Franchise  Rule,  the  FTC  stated  that  the 
existence  of  the  following  three 
conditions  created  a  potential  for 
unlawful  or  deceptive  practices  by 
franchisors,  namely': 

(i)  The  relative  lack  of  business 
sophistication  of  the  proposed 
franchisee;  (ii)  a  senous  informational 
imbalance  between  the  franchisor  and 
the  franchisee  such  that  the  franchisee 
often  is  unaware  of  relevent  and 


essential  facts  germane  to  the  proposed 
investment;  and  (iiil  the  lack  of 
adequate  time  for  franchisees  to  review 
complex  franchise  agreements  prior  to 
establishment  of  the  franchise 
relationship.  Importantly,  in  its  July  17, 
1980  Order  Granting  Exemption,  the  FTC 
unequivocally  found  that  these 
conditions  do  not  exist  in  conection  with 
the  establishment  of  dealerships  for  the 
retail  sale  of  motor  vehicles  in  the 
imported  motor  vehicle  industry.  See 
Exh.  1.  p  3  In  making  this  finding  of 
fact,  the  PIC  stated: 

*   *   '  Certain  other  circumstdnci.'s  pecuiiar 
to  this  industry  suggest  ihdl  application  of  the 
rule  may  be  unnecessary.  Prospective  motor 
vehicle  dealers  make  extraordinarily  large 
investments.  As  a  practical  matter, 
investments  of  this  size  and  scope  involve 
relatively  knowledijeable  investors  or  the  use 
of  independent  business  advisors,  and  an 
extended  period  of  negotiation.  The  record  is 
consistent  with  the  conclusion  that  the 
transactions  negotiated  fay  such 
knowledgeable  investors  over  time  ,ind  with 
the  aid  of  business  advisors  produce  the  pre- 
sale  information  disclosure  necessary  lo 
ensure  that  investment  decisions  are  the 
product  of  an  informed  assessment  of  the 
potential  risks  and  benefits  of  the  proposed 
investment. 

It  thus  appears  that  petitioners'  present 
sales  transactions  are  aaximphshing.  now. 
what  the  rule  was  intended  to  achieve 
through  the  required  dissemination  of  a 
variety  of  disclosure.  Ifootnote  omitted. j  E,vh. 
1.  at  p.  3. 

MAT  asserts  that  the  FTC's 
conclusion  with  respect  to  the  imported 
motor  vehicle  industry  in  general  is 
specifically  applicable  to  MAT's 
establisKment  of  authonzed  Toyota 
dealerships.  In  short,  the  facts  in 
connection  with  MAT's  establishment  of 
new  Toyota  dealerships  demonstrate 
that;  (1)  prospective  Toyota  dealers  are 
sophisticated  businessmen  who  are 
knowledgeable  about  the  retail 
automobile  business:  (2)  MAI'  provides 
every  prospective  Toyota  dealer  with 
ample  disclosure  of  all  facts  material  to 
making  an  informed  evaluation  of  the 
potential  risks  and  benefits  of  the 
proposed  investment;  and  (3)  MAT 
affords  every  prospective  Toyota  dealer 
ample  time  to  evaluate  the  business 
venture  as  well  as  to  secure  counsel  to 
assist  in  such  evaluation.  For  these 
reasons,  the  conditions  which  have  been 
identified  by  the  FTC  as  creating  a 
potenfi.ril  for  franchise  marketing  abuse 
do  not  exist  in  connection  with  MATs 
establishment  of  authorized  Toyota 
dealerships. 


B.  Toyota  Dealers  Are  Sophisticated 
Businessmen  Who  Have  SubstontioJ 
Experience  in  the  Retail  Automobile 
Business  and  Full  Appreciation  of  the 
Potential  Risks  and  Benefits  of 
Operating  a  Toyota  Dealership 

MAT  and  Toyota  must  rely  totally  on 
their  strong,  viable,  and  resourceful 
dealer  network  to  market  Toyota 
products  at  retail.  Consequently,  MAT 
and  TMS  have  a  genuine  incentive  to 
appoint  the  best  qualified  person  to 
operate  a  Toyota  dealership.  As  a 
practical  matter,  only  a  sophisticated 
businessman  with  substantial 
experience  in  the  retail  automobile 
business  and  full  appreciation  of  the 
potential  risks  and  benefits  of  operating 
a  Toyota  dealership  could  satisfy  the 
Toyota  standards  to  become  a  Toyota 
dealer. 

At  the  outset,  a  new  Toyota  dealer, 
like  all  new  automobile  dealers  in 
general. "must  make  a  substantial 
initial  investment  in  his  business.  This 
initial  financial  commitment  consists  of 
his  investment  (i)  to  obtain  adequate 
dealership  facilities;  and  (ii)  to  secure 
sufficient  working  capital  lines  of  credit 
and  a  minimum  inventory  of  Toyota 
products.  '*  The  magnitude  of  his 
investment  in  his  dealership  depends  on 
the  size  of  those  facilities  which  is 
determined  by  TMS  based  on  the 
planning  potential  for  the  market  areas 
within  which  the  new  dealer  will  be 
located.'^ See  Exh.  2  (entitled  "Space 
Requirement  Standards'  )  which  sets 
forth  the  minimum  physical  space 
requirement  for  various  planning 
potentials,^"  The  size  of  the  minimum 


'The  FTC  tias  recogruzed  Uut  "[plrospeclive 
mutur  vehicle  dealers  mal<e  extriiordinnrily  large 
investments."  Exh  ].  p.  3. 

'"  \\.\J  (Idt's  not  rharup  or  collet;!  tiny  inilidl 
ir,!n(:hi.se  fet!  fn)m  the  new  rWaler  far  the  pnvilesp 
of  establishu'.s  d  retail  outlet  for  sale  of  Toyoia 
vehicles.  MAT  is  pngnged  in  the  shIb  of  Tovot.i 
motor  vehicles  and  offwr  Toyota  prndurls  iii 
wholesiile  to  its  authonzed  Toyota  dealers  .ind  does 
not  sell  or  market  new  Toyota  dealerships. 

"The  term    planning  polenlial"  means  ihe 
number  of  new  Tnyota  motor  vehirles  whH  h  the 
dealer  should  be  abie  to  lell  al  Ihe  dealer  location 
in  an  average  year.  The  planning  potential  for  each 
Toyiild  dealer  is  objectively  determined  hy  TMS 
Ij.ised  on  a  cnmpulrr  technique  which  is  us'?d  to 
predic  I  'I  nynta  »ale»  potential  for  each  market  are,) 
in  Ihe  United  Slate*. 

"'Fur  example,  as  set  forth  in  Exhibit  2.  a  new 
d'  aler  with  an  assigned  planning  polential  of  500 

mils  will  require,  at  a  mimtnnim.  a  buikRnx  area  nt 
1.600  square  feel  for  its  showroofn  (which  should  hi' 

ihle  lo  di^lay  S  unilsj  aod  a  nuoimum  of  1.513 
square  feel  for  the  nffice  space.  With  respetl  lo  Ihe 
buildinj?  reqiiirements  for  fhe  dealer's  servvce  anrf 
P'lrtq  (lepurtmeiiL  the  dealer  sho«)d  tiave  a 
minimum  of  6i)77  square  fe«l  of  aervice  sp-te,  wilh 
room  for  13  service  stalls,  and  should  .ilso  h.ive  ,i 
minimum  of  2  UTO  square  feel  for  ils  p.irts 
deparlment 
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initial  capital  investment  (other  than  the 
required  investment  in  his  dealership 
facilities)  is  also  based  on  the  new 
dealer's  planning  potential  and  ranges 
from  $85,600  for  a  dealer  with  a  planning 
potential  of  150  or  less  vehicles  to 
S642.500  for  a  dealer  with  a  planning 
potential  of  2,000  vehicles.'^'  In  short,  a 
new  Toyota  dealer  makes  a  significantly 
large  initial  investment  in  his  business. 


Cash  

Accounts  ReceivaMe .. 

Demonstrators. 

^»ew  Vehicles ...., „ 

Used  Vehicles   


Parts  4  Accessories    

Finance  CoTipany  Receivatites.. 
f^repaids 


S43,100 

9,600 

27,800 

MV700 

77,100 

37,000 

6,100 

4,700 


Total  currrent  assets.. 


547,100 


Accounts  Payat>*e       

Notes  Payable — New  vetiictes.. 

Total  current  liatMlities 


New  working  capital 

Fiiced  assets  (exci  land  and  t  jilding)  . 


41,500 
369,500 

411.000 

136,100 

51,000 


Total  minirnum  guide  investment $187,100 

As  a  practical  matter,  only  a 
sophisticated  businessman  with 
substantial  experience  in  the  retail 
automobile  business  can  satisfy  the 
Toyota  requirements  to  become  a 
Toyota  dealer  "In  this  regard,  MAT 
appoints  as  a  new  Toyota  dealer  only  a 
person  with  the  requisite  business 
sophistication,  demonstrated  business 
management  experience,  and  access  to 
sufficient  amounts  of  working  capital  to 
ensure  the  successful  operation  of  the 
new  Toyota  dealership."  Additionally, 


The  liind  area  requited  of  a  dealership  vvilh  an 
assigned  planning  potential  of  5O0  should  consist  of 
a  minimum  of  2.400  square  feet  of  outside  new  car 
display,  10.000  squats  feet  for  used  car  display,  and 
n  9.')2  square  feet  of  new  car  storage  space.  In 
addition,  a  dealer  will  need  space  for  customer/ 
empknee  parking  (16,000  square  feet),  driveways 
(19.650  square  feet|,  and  undeveloped  land  (14,798 
s(Hiare  feet).  The  dealer  should  therefore  expect  to 
have  land  for  its  dealership  of  at  least  1.97  acres, 
with  a  ratio  of  land  to  building  of  7,7  to  1, 

-'  For  example,  a  dealer  with  an  assigned 
planning  potential  of  500  units  should  expect  to 
ha\e  a  total  minimum  dollar  investment  of  Sl87.1tX), 
This  total  minimum  dollar  investment  should 
include  the  following  categories  of  investment: 

-■■With  respect  to  the  import  motor  vehicle 
industry  in  general,  it  has  been  observed  by  the 
President  of  the  American  Imported  Automobile 
Dealers  Association  ("AIADA  ")  that  "[t)he  person 
to  be  tendered  the  franchise  is  required  to  be  one 
experienced  in  the  field."  See  Exh.  5.  AIADA  letter 
to  AlA.  p  1.  The  AIADA  is  a  trade  association 
representing  the  American  businesses  that  sell  and 
service  imported  automobiles.  It  is  the  largest 
association  in  the  United  States  devoted  solely  to 
imported  automobile  dealers.  Its  memt>er8hip 
represents  a  majority  of  the  existing  franchises  in 
the  industry  and  includes  representatives  of  all 
major  imported  makes  sold  in  the  United  States, 

"In  general,  the  three  most  important  ingredients 
of  a  successful  Toyota  dealership  are:  (i)  strong, 
capable  management  by  the  dealer;  (ii)  sufficient 
capitalization:  and  (iiij  suitable  dealership  facilities. 


to  ensure  that  a  well-qualified  candidate 
is  selected,  MATs  appointment  of  a 
new  Toyota  dealer  is  subject  to  the  final 
approval  of  TMS.  Indeed,  MAT  and 
TMS  cannot  afford  to  establish  Toyota 
dealerships  operated  by  unsophisticated 
persons  with  little  previous  business 
experience.^*  Most  purchasers  of  new 
motor  vehicles  view  their  purchase  as 
the  beginning  of  an  informal  relationship 
with  the  dealer,  involving  the  servicing 
of  their  automobiles  as  well  as  future 
trade-ins  and  purchases.  If  the  dealer  is 
unable  to  properly  manage  and  operate 
the  complex  business  constituting  the 
dealership,  then  Toyota  vehicle  owners 
in  his  market  area  will  become 
dissatisfied,  thereby  damaging  Teiiota'.s 
reputation  and  reducing  its  market 
share.  In  short,  the  long-term  success  of 
MAT  and  Toyota  is  critically  dependent 
upon  the  selection  and  appointment  of 
sophisticated,  knowledgeable 
businessmen  to  become  Toyota  dealers 
who  will  ensure  the  successful 
marketing  of  Toyota  vehicles  in  each 
market  area," 

C.  MA  T  Provides  Every  Prospective 

Toyota  Dealer  With  Ample  Disclosure 
of  All  Facts  Material  to  Making  an 
Informed  Evaluation  of  the  Potential 
Risks  and  Benefits  of  the  Proposed 
Investment. 

In  addition  to  the  fact  that  each 
prospective  Toyota  dealer  is  a 
knowledgeable  businessman  vvilh 
experience  in  the  retail  automobile 
business,  MAT  submits  that  it  pro\  ides 
each  prospective  Toyota  dealer  with 
ample  dislosure  of  all  facts  material  to 
making  an  informed  evaluation  of  the 
potential  risks  and  benefits  of  operating 
a  Toyota  dealership.  Specifically,  the 
magnitude  of  the  minimum  capital 
investment  required  of  a  new  Toyota 
dealer  to  commence  operation 
necessarily  .eenerates  a  great  deal  of 
information  disclosure.  In  addition.  thi> 
size  and  scope  of  the  financial  credit 
backing  required  to  operate  a  Toyota 
dealership  causes  dissemination  of 
information  to  both  the  prospective 
Toyota  dealer  and  third  party 
creditors.'^ 


'*  In  general,  there  are  far  more  prospective 
Tovola  dealer  candidates  than  there  are  new 
Toyota  dealerships  to  be  eslftlished 

-'Most  slates  have  statutes  prohibiting  motor 
vehicle  manufacturers  and  distributors  from 
overloading  a  trade  area  with  dealerships  of  the 
same  line-make.  See  Nen-  Molor  Vehicle  Bd  v. 
Ornn  W.  Fox  Co..  439  US  96,  102  n  7  {\9~ii\.  Thus. 
it  IS  absolutely  essential  that  the  individual 
appointed  by  MAT  and  TMS  to  become  a  Toyota 
dealer  be  qualified  to  successfully  represenl  Toyuia 
in  his  market  area, 

"Because  of  the  size  and  seriousness  of  the  new 
dealer's  investment  in  his  business,  both  Tinancial 
institutions  and  legal  counsel  generally  are  involved 


Further,  MAT  has  a  dealer 
development  manager  whose  job 
includes  negotiating  with  and  informing 
prospective  new  dealers  about  all 
significant  aspects  of  the  distributor- 
dealer  relationship  and  dealer 
agreement. 

In  the  instant  case,  to  ensure  that  the 
dealer  is  in  a  position  to  make  an 
informed  evaluation  of  the  pcitential 
risks  and  benefits  of  operaling  a  Toyota 
dealership.  MAT  informs  even 
prospective  Toyota  dealer  of  the 
following  facts  among  others; 

(1)  The  planning  potential  for  the 
market  area  m  which  hi.s  dealership 
would  be  located; 

(2)  The  Toyota  miniinum  physical 
space  requirements  for  his  dealership 
facility; 

(3)  The  Toyota  minimum  capital 
requirements  for  his  dealership 
operation; 

(4)  The  nature  of  the  recurring  fees  or 
payments  which  the  prospective  dealer 
would  be  required  to  pay  to  MAT  or 
persons  affiliated  with  M.\T: 

(5)  The  obligations  which  the 
prospective  dealer  would  incur  to 
purchase  or  lease  frum  M.^T  (or  its 
designees)  any  goods,  services,  supplies, 
fixtures,  equipment  or  real  estate 
relating  to  the  establishment  or 
operation  of  the  Toyota  dealership; 

(B)  The  obligations  which  the 
prospective  dealer  would  incur  to 
purchase  or  lease  property  in 
accordance  with  TMS-MAT 
specifications  or  from  TMS-MAT 
approved  suppliers; 

(7)  The  minimum  inventor;  of  new 
Toyota  vehicles  which  the  prospective 
dealer  would  be  required  to  maintain: 

(8)  The  size  of  the  floor  plan  (or  lines 
of  credit  with  banks  or  other  financial 
institutions]  which  the  prospective 
dealer  would  be  required  to  maintain  in 
order  to  meet  his  required  minimum 
\ehicle  inventory; 

(9)  MAT'S  obligatuir-.s  under  the 
Toyota  Dealer  Sales  and  Service 
Agreement  ("Dealer  Agreement")  to 
provide  assistance  to  the  prospective 
dealer  prior  to  and  during  operation  of 
his  dealership; 

(10)  The  prospective  dealers  primary 
area  of  responsibility; 

[U]  The  objective  criteria  upon  which 
the  prospective  dealer  s  sales 
performance  would  be  measured  by 
MAT; 


in  the  negotiation  and  dealer  quaUricadon  process, 
1  he  involvements  of  such  third  parties  have  the 
tieneficial  effect  of  ensuring  thai  li)  the  dealer  is 
fully  aware  of  the  potential  nsks  and  benefits  of 
operating  a  Toyota  dealership;  and  (ii)  the  dealer 
possesses  sufficient  business  resources  for 
successful  operation  of  a  Toyota  dealership. 
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(12)  The  fact  that  continuation  and 
renewal  of  the  Toyota  Dealer 
Agreement  will  be  dependent  upon  the 
prospective  dealer's  satisfactory  sales 
performance  and  compliance  with  all 
terms  and  conditions  of  such  Toyota 
Dealer  Agreement; 

(13)  The  prospective  dealer's  right 
under  the  Toyota  Dealer  Agreement  to 
use  Toyota  trademarks,  trade  names, 
and  commercial  symbols  and  MAT'S 
obligation  to  protect  such  Toyota 
trademark  rights  against  infringement; 

(14)  The  prospective  dealer's 
obligation  to  participate  in  the  actual 
operation  of  the  dealership; 

( 15)  The  obligation  of  the  prospective 
dealer  under  the  Toyota  Dealer 
Agreement  to  provide  certain  goods  and 
services: 

(16)  Information  relating  to  renewal, 
termination,  modification  or  assignment 
of  the  Toyota  Dealer  Agreement: 

(1")  The  obligations  of  MAT  upon 
termination  of  the  Toyota  Dealer 
Agreement:  and 

(18)  Financial  data  for  MAT  dealers 
daring  the  past  year. 

In  short,  .MAT  makes  a  full  disclosure 
to  every  prospective  Toyota  dealer  of  all 
f.icts  material  to  making  an  informed 
evaluation  of  the  potential  risks  and 
benefits  of  operating  a  Toyota 
dealership. 

D  MAT  Affords  Each  Prospective 

Dealer  Ample  Time  to  Evaluate  the 
Proposed  Business  Venture  as  Well  as 
to  Secure  Counsel  To  Assist  in  Such 

Eva!uat:on 

As  previously  mentioned,  to  develop  a 
strong  dealer  body,  TMS  has  established 
standards  for  operation  of  a  Toyota 
dealership.  To  be  appointed  a  Toyota 
denier,  a  candidate  must  affirmatively 
establish  to  the  satisfaction  of  MAT  and 
TMS  that  he  meets  all  of  these  Toyota 
qualifiratior.s.  In  this  regard,  the  process 
of  qualL^ing  a  dealer  candidate  takes 
place  o\er  an  extended  period  of  time 
and  typically  includes  the  involvement 
of  financial  institutions,  accountants, 
and  legal  counsel.  This  extended  period 
of  dealer-qualification  affords  each 
prospective  Toyota  dealer  ample  tim.e  to 
evaluate  the  potential  risks  and  benefits 
of  the  proposed  business  venture. 

In  general,  a  dealer  candidate  must 
demonstrate  that  he  has  (i)  proven 
business  management  experience:  (ii) 
sufficient  working  capital  and  lines  of 
credit;  and  (iii)  adequate  dealership 
facilities.  To  verify  that  a  dealer 
candidate  possesses  all  of  the 
qualifications  required  by  TMS,  M.AT 
must,  as  a  minimum,  review  financial 
statements  submitted  by  the  candidate; 
examine  retail  credit  reports  on  the 
candidate;  interview  business 


references  provided  by  the  candidate: 
explain  the  Toyota  Dealer  Sales  & 
Service  Agreement,  in  detail,  to  the 
candidate;  review  documentation 
showing  that  the  candidate  has  secured 
the  required  working  capital  and  lines  of 
credit  to  operate  a  Toyota  dealership; 
and  evaluate  the  adequacy  of  the 
(  andidate's  proposed  dealership 
f.inlities.  The  accomplishment  of  all 
th'se  tasks  necessarily  takes  place  over 
an  extended  period  of  time.  During  such 
period  of  time,  the  candidate  typically  is 
assisted  by  professional  financial  and 
legal  counsel.  This  entire  qualification 
process  serves  to  increase  the 
candidate's  awareness  and  appreciation 
of  the  potential  risks  and  benefits  of 
operating  a  Toyota  dealership. 

E.  There  Has  Been  a  Total  Absence  of 
Any  Unfair  or  Deceptive  Practices  in 
Connection  With  MAT's  Establishment 
of  Authorized  Toyota  Dealerships 

MAT  submits  that,  in  addition  to  the 
fact  that  the  conditions  which  the  FTC 
identified  as  fostering  franchise 
marketing  abuses  do  not  exist  in 
conection  with  establishment  of  new 
Toyota  dealerships,  there  have  been  no 
unfair  or  deceptive  practices  in 
connection  with  MAT's  establishment  of 
new  Toyota  dealerships. 

The  FTC  promulgated  the  Franchise 
Rule  because  it  determined  that  some 
franchises  are  marketed  through  the 
following  four  unfair  and  deceptive  acts: 
(1)  Misrepresentation  of  the  nature  and 
value  of  the  franchisf?:  (2) 
unsubstantiated  claims  of  profitability; 
(3)  refusals  to  make  refunds  as 
represented;  and  (4)  the  failure  to 
disclose  material  facts.  Statement  of 
Basis  and  Purpose.  4.3  FR  at  59,  628-59, 
637;  Final  Guides.  44  FR  at  49,  966.  The 
lengthy  public  record  contained  over  400 
complaints,  principally  from  franchisees, 
alleging  abuses  by  over  170  franchisors. 
Statement  of  Basis  and  Purpose.  43  FR 
at  59,  627,  Not  one  complaint,  however. 
involved  an  automobile  dealership.-' 


"Ttie  data  in  the  Hearing  Record  demonstrated 
the  absence  of  any  need  for  application  of  ihe 
Franchise  Rule  to  the  automfibile  indusiry. 

For  example,  a  study  conducted  tiy  (he  United 
Slates  Commerce  Department  which  was  made  a 
part  of  the  Record  stated  the  following: 

Whereas  franchised  businesses  are  mostly  small 
businesses  with  a  rela;ivrty  small  capilal  base, 
among  Ihe  "old  line"  franchised  opcruiioiis  two 
types  are  quite  capital  intense.  These  are 
automobile  dealerships  .and  soft-drink  bolihng. 
According  to  the  SB.^  estimaics  they  accounted  fur 
5.14  percent  and  0  74  percen'  rospei  lively  of  the 
lota!  number  of  franchised  outlets  in  19t)9  (27,780 
and  4.000  out  of  Ihe  total  5-W.OOO);  hinvever.  m  terms 
of  "industry"  sales,  automobile  dealers  en|oyed  a 
commanding  number  one  position  with  over  S44 
billion  or  44  percent,  and  softdnnk  bottlers 
accounting  for  an  estimated  2.6  percent  of  the  lolal 
The  capilal  intensity  and  relative  size  of  ihcso 


More  importantly,  the  FTC  never 
received  any  complaint  from  a  Toyota 
dealer  charging  unfair  or  deceptive  acts 
on  the  part  of  MAT  or  any  of  its 
subsidiaries  in  connection  with  the 
establishment  of  a  Toyota  dealership. 
See  Exhibit  4,  FTC  Memorandum  from 
Michael  C.  McCarey  to  Edward  W. 
Colbert  dated  February  4,  1975. 

The  lack  of  any  indication  in  the 
rulemaking  record  that  a  new  Toyota 
dealer  appointed  by  MAT  has  ever  been 
the  victim  of  any  of  these  unfair  and 
deceptive  acts  conclusively  establishes 
that  the  application  of  the  rule  to  MAT 
and  its  subsidiaries  is  not  necessary  to 
prevent  such  acts  or  practices. 
Accordingly,  MAT  and  its  subsidiaries 
should  be  granted  an  exemption  from 
the  Franchise  Rule. 

Ill, 

Granting  MAT's  Requested  Exemption 
From  the  Franchise  Rule  With  Respect 
to  the  Establishment  of  Authorized 
Toyota  Dealerships  Would  Not  Result  in 
Any  Harm  to  Existing  or  Prospective 
Toyota  Dealers 

Having  established  that  MAT  affords 
every  prospective  Toyota  dealer  ample 
information  upon  which  to  make  an 
in.f'jrmed  evaluation  of  the  proposed 
business  venture,  MAT  further  submits 
that  granting  the  requested  exemption 
will  not  result  in  any  harm  to  existing  or 
prospective  Toyota  dealers.  This  is 
confirmed  by  the  fact  that  (i)  the 
automobile  dealers  themselves  have 
stated  that  the  Franchise  Rule  is  not 
necessary  to  protect  them;  and  (ii)  the 
existing  federal  and  state  statutes 
governing  the  distributor-dealer 
relationship  adequately  protect  the 
dealers'  interests. 

A.  The  Imported  Automobile  Dealers 
Have  Stated  That  the  Franchise  Rule 
Would  Not  Meaningfully  Aid  Them  in 
Evaluating  the  Proposed  Business 

Venture 

As  noted  by  the  FTC  in  its  Order 
Granting  Exemption  dated  July  17, 1980, 


operH'ions  is  demonstrated  by  their  disparate  ratio 
of  outlets  to  sales;  the  automobile  franchisees'  share 
of  total  franchise  sales  being  8.5  times  Iheir  share  of 
total  outlets;  for  Ihe  bottlers  the  figure  is  3.5  limes. 
(Record  at  2  at  4759) 

The  study  concluded  as  follows; 

jlln  spite  of  the  relatively  Large  economic  aclivily 
and  impact  of  these  three  segments  of  franchised 
operations  |aulomobile.  soft  drink  bottlers  and 
hotclmolel-travel  inns],  they  pose  the  least 
problems  and  concern  for  policy  consideration.  This 
IS  due  to  their  stability,  their  close  relationship  with 
America's  largest  corporations  and  Ihe  several 
dct:adps  of  experience  during  which  some  major 
problems  have  emerged  and  were  lubsequently 
adiudirated  by  special  legislation,  decisions  of  thu 
Supreme  Court  and  voluntary  settlements  among 
franchisors  and  franchisees.  (Record  at  2  ,it  4760.) 
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"franchisors  themselves  report  that  the 
rule  is  not  necessary  to  protect  them." 
Exh.  1.  p.  2.  In  particular,  the  executive 
committee  of  the  American  Imported 
Automobile  Dealers  Association  voted 
unanimously  to  support  the  position  of 
the  AIA  that  its  members  and 
subscribing  members  should  be  exempt 
from  the  Franchise  Rule.^*5pe  Exh.  5,  p 
1.  In  this  regard,  the  President  of  the 
AIADA  unequivocally  stated  that: 

AlADA  beheves  //  would  serve  no 
riafionahle purpose  for cwtonwhile  importen; 
and  distributors  of  fore, tin  atitmnvhilos  to  In 
ii]i  ludi'd  within  the  scope  of  the  ni!i'  and 
supports  the  posiUon  thrit  th<>y  sliould  (>c 
(•x(.ludcd.  Franchise  litigation  in  the 
autnmobilu  art'a  has  gpnernlly  arisen  al  the 
time  of  termination  of  the  franrhise;  not  at 
the  in(:pption.  and  the  disclosure  rule  ivmilj 
net  :neaniiii;hilly  aid  the  seeker  of  an 
aiittwiobile  franchise  in  evahiatiri:  the 
venture.  This  is  particularly  true  with  rrspecl 
to  imported uutoinohiles  where  tlie 
estahliihed  nianufuclurer  in  u  fureian 
country  conies  into  this  country  to  morke'.  (in 
established  product.  (Emphasis  added  )  P,\h 
5.  p.  1. 

The  AIADA  executive  cDniniittee. 
which  is  the  elected  group  of  liciders 
responsible  for  establishing  AIADA 
policy,  specincaliy  concluded, 

7 he  FTC  franchise  discliisure  rule  woulii 
nut  expand,  w  any  nwanin^'uJ  Koy.  the 
ri<.:hts  already  e\'stin}^  for  auloniobile 
dealers  in  cither  fedtral  and  slate  statutes. 
Accordingly.  AIADA  officers  have  voted 
unanimously  that  disclosure  requirements  o! 
the  rule  are  unnecessary  as  regards  the 
relationship  between  the  menil)er  companies 
of  AIADA  and  AIA,  and  between  o\u 
member  companies  and  those  importer 
companies  not  members  of  AIA  (Volkswagen 
of  America  and  Mercedes-Benz  of  North 
Americal   (Emphasis  added  1  Evh.  5.  p.  2. 

U.  MA  T's  Toyota  Dealers  Would  Derive. 

Little  or  \'o  Benefit  From  the  Franchise 
Rule  Because  Existing  Federal  and  State 
Statutes  Provide  More  Than  .Adequate 
Protection  to  the  Dealer  in  the 
Distributor-Dealer  Relationship 

As  previously  noted,  the  AIADA 
(which  is  the  largest  trade  association 
representing  imported  automobile 
dealers)  has  unequivocally  slatiid  its 
view  that  the  "FTC  franchise  disclosure 
rule  would  not  expand,  in  anj 
meaningful  way,  the  rights  already 
existing  for  automobile  dealers  in  othei 
federal  and  state  statutes."  Exh.  5.  p.  2. 
In  accordance  therewith,  MAT  submits 
that  existing  panoply  of  federal  and 


state  statutes  governing  the  distributor- 
dealer  relationship  provides  adequate 
protection  to  its  Toyota  dealers,  who 
would  derive  little  or  no  incremental 
benefit  from  the  Franchise  Rule. 

In  this  regard,  existing  federal  and 
state  statutes  broadly  regulate  all 
significant  aspects  of  the  distributor- 
dealer  relationship  in  the  automobile 
industry.  For  instance,  the  Automobile 
Dealers  Day  In  Court  Act  ^provides 
automobile  dealers  with  a  cause  of 
action  in  federal  court  against  a 
distributor  if  the  latter  fails  to  act  .n 
"good  faith"  in  its  relationship  with  the 
dealer.  This  "good  faith"  requirement 
imposes  upon  the  distributor  the  duty 
to  act  in  a  fair  and  equitable  manner 

in  all  significant  aspects  nf  its 

relationship  with  the  dealer. 

Supplementing  this  broad  federal 
protection,  there  is  substantial  state 
proler:tion  of  automobile  dealers' 
interests  in  the  five  states  in  which 
MAT'S  dealers  are  located.  In  this 
regard,  each  of  thesf^  states  [i.e.. 
Pennsylvania,  Delaware.  Maryland. 
Virginia,  and  West  Virginia)  have 
enucti'd  statutes  which  prohibit  the 
termination,  cancellation,  or  failure  to 
renew  a  dealership  agreement  in  the 
absenc:e  of  good  cause.  ^"  Each  of  these 
states,  except  Delaware,  also  have 
statutes  which  (i)  prohibit  coercion  by  a 
distributor  such  as  unjustly  withholding 
delivery  of  vehicles  to  a  dealer  or 
altering  the  dealer's  allocation  of 
vehit  les  in  a  discriminatoiy  manner:  " 
and  (ii)  protect  the  right  of  a  dealer  to 
app(jinl  a  successor  to  or  tran.sf(;r  his 
business  interest  in  his  deaieiship.'^^ 

In  short,  as  confirmed  by  the  imported 
automobile  dealers  themselves,  there  is 
no  need  to  apply  the  Franchise  Rule  to 
MAT  and  its  subsidiaries  because  the 
existing  federal  and  state  law  governing 
the  distributor-dealer  relationship 
adequately  protects  the  dealers' 
interests. 

I\ 

Mat's  Compliance  With  the  Franchise 
Rule  and  the  FTC's  Final  Interpretive 
Ciuides  in  Regard  Thereto  is  Unduly 
Burdensome 

MAT  submits  th.it  compliance  with 
the  Franchise  Rule  and  the  FTC's  final 


-■"  AI.\DA  is  a  Iriulc  iissociHliun  repru.si-nling  the 
Amcru.an  lHi5inps.ses  thiit  spII  and  service  imported 
.uilomobiles.  It  is  the  larj^^t  associaimn  in  thr 
I  nited  Stales  devoted  solely  to  importi-d 
iiiitomobile  dealers.  Its  meml)ership  represents  ,< 
riMHiritv  iif  the  existinfi  franchises  in  the  industry 
.ird  int:lu(ies  repreMjr.tativpfl  of  all  major  miporl*-*) 
n.ikes  sold  in  the  IJoUed  Stale*.  Stt  K\h  i.  p.  1 


-"isiiS.C.  i.:ci-i22.'i  (lasei 

'" Scr  I'a.  Star  Ann.  lit.  63.  .wtlion  S0,5(:;)(vi|. 
DflHware  Code  Ann.  tit  5.  section  2552;  Md.  Transp 
Ciide  Ann  sertinn  ir>-212:  V.i  Code  Ann.  section 
4--.Mr(r|:  W   Va  Code  Ann.  sectioo  47-17-5(b). 

"  .See  Pa.  Slat.  Ann.  lit.  b3.  sectioa  803i2Mu\  Ka). 
Md  7ransp,  Cede  Ann,  section  15-208;  Va.  Code 
Ann.  spctien  4(>.1-,M~|k|.  V\   Va.  Code  Ann.  section 
4--17-5(nHnd  (h) 

'■Sei  Pa  Slat.  Ann.  lit.  63.  section  8(15(2)1x111), 
Md.  Iran.'ip  Code  .\nn.  section  15-211,  Va.  Code 
Ann.  sn'ction  46.1-547  (c)  and  (11:  W  Va  Code  Ann 
section  47-17-5  (li).  (c).  and  (i|. 


interpretive  guides  in  regard  thereto  is 
unduly  burdensome  for  two  reasors. 
First,  the  development  and 
implementation  of  the  rt?quired 
accounting  and  disclosure  s>  stems 
would  involve  an  enormous  financial 
expense.  Se<;ond.  the  adoption  of  a  six- 
month  deferred  billing  system  for  each 
new  Toyota  dealer's  purchases  of  non 
inventory  items  in  excess  of  a  total  cost 
of  S4Wt  99  is  a  disruptive  alteration  of 
MATs  normal  mode  of  doing  business 
\\  ith  its  dealers. 

Inilialiy,  the  burden  o!  ^.ithtiuny  ,ind 
compiling  the  information  neces-sary  to 
satisfy  the  disclosure  requirements  of 
the  Franchise  Rule  would  involve  a 
substantial  financial  cost  to  MAT  and 
its  subsidiaries  in  terms  of 
administrative  and  manpower  expenses. 
In  this  regard,  it  has  been  estimated  that 
MAT  and  Global  would  have  to  create 
new  administrative  procedures, 
specially  train  administrative  personnel, 
and  incur  the  expense  of  innumerable 
manhours  of  work  to  formally  comply 
with  the  disclosure  requirements  of  the 
Franchise  Rule.  The  motor  vehicle 
industry  is  generally  not  included  within 
the  scope  of  state  franchise  laws  "  and, 
therefore,  MAT  does  not  have  existing 
disclosure  statements  or  a  completed 
Uniform  Franchise  Offering  Circular 
which  alternately  can  be  used  to  comply 
with  the  disclosure  requirements  of  the 
Franchise  Rule.  See  43  FR  at  59752.  In 
short,  the  task  of  complying  with  the 
Franchise  Rule  is  particularly 
burdensome  and  simply  not  cost 
justified  in  light  of  the  negligible  benefit 
to  be  derived  from  the  disclosure  of  any 
additional  information  not  already  being 
disclosed  by  MAT  to  a  dealer  candidate 
who  has  substantial  knowledge  and 
experience  in  the  retail  automobile 
business. 

Alternatively,  it  is  unduly  burdensome 
for  MAT  and  its  subsidiaries  to  alter 
their  normal  method  of  doing  business 
so  as  to  fall  outside  the  scope  of  the 
Franchise  Rule.  In  this  regard,  it  has 
been  necessary  for  MAT  and  Global  to 
permit  new  Toyota  dealers  to  pay  for  all 
non-inventory  property  purchased 
during  their  first  six  months  of  businpss 
in  excess  of  !>4'>9  99  vc\\\\  promissory 
notes  payable  after  expiration  of  the  six- 
month  period.  This  greatly  disrupts  the 
business  svstems  of  M.A,T  and  Glob.d 
because  the  method  of  payment  by  new 
dealers  is  different  from  that  nf  M-ATs 
established  Tovola  dealers;  hence  M.M' 
and  Global  are  required  to  maintain  tv\n 


"This  is  so  tx-cjiuM  in  order  lo  tall  within  th' 
scope  of  stele  frantluse  in*%.  the  franchisor  musi 
retjuire  a  frani.hisei.  ti.  p«^  k  '.iM.i.i..st   W-y 
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bureaucracies,  one  for  new  dealers  and 
another  for  established  dealers. 

Additionally,  the  financial  cost  to 
MAT  and  its  subsidiaries  of  deferring 
these  payments  for  non-inventory  items 
during  the  first  six  months  of  a  dealer's 
operation  includes  the  loss  of  the  use  of 
such  funds.  Neither  MAT  nor  its 
subsidiaries  are  engaged  in  the  business 
of  lending  funds  to  these  dealers  and  the 
problems  encountered  in  providing  such 
financing  are  onerous,  especially  in 
today's  financial  world.  In  short,  the 
cost  of  adopting  this  six  month  deferred 
billing  system  for  new  dealers  is  simply 
a  burdensome  method  of  falling  outside 
the  scope  of  the  Franchise  Rule. 

In  short,  the  burden  of  complying  with 
the  Franchise  Rule  or  altering  normal 
methods  of  doing  business  so  as  to  fall 
outside  the  scope  of  the  Franchise  Rule 
are  both  unduly  burdensome  and  totally 
unnecessary  in  hght  of  the  fact  that  the 
application  of  the  Franchise  Rule  to 
MAT  and  its  subsidiaries  is  not  needed 
to  prevent  the  unfair  acts  the  rule  is 
designed  to  prevent. 

CoDGlusion 

Based  on  all  of  aforementioned 
reasons,  MAT's  petition  for  exemption 
from  the  Franchise  Rule  should  be 
granted. 

Respectfully  submitted, 

Mid-Atlantic  Toyota  Distributoi^.  Inc. 
By;  Raymond  W.  Ryerson, 
Vice  President-Finance,  6710  Baymeadow 
Drive,  Glen  Burvie,  Maryland  21061. 

Dated:  October  1,  1980. 

U.S.  of  America  Before  the  Federal 
Trade  Commission 

In  the  Matter  of  the  Trade  Regulation 
Rule  Entitled  "Disclosure  Requirements 
and  Prohibitions  Concerning  Franchising 
and  Business  Opportunity  Ventiu-es," 
TRR  No.  215-34. 

Petition  for  Exemption 

Subaru  of  New  England.  Inc.. 
Distributors,  Inc..  Subaru  Distributors 
Corp.,  Subaru  Northwest.  Inc..  Subaru 
Mid-America,  and  Subaru  South,  Inc. 
("Petitioners")  hereby  petition  the 
Commission  pursuant  to  Section  16(g]  of 
the  Federal  Trade  Commission  Act,  15 
U.S.C.  57a(g)  (1978)  and  18  CFR  1.16  and 
1.21  et  seq.  for  exemption  from  the 
above-captioned  trade  regulation  rule. 
18  CFR  Part  436  ("Rule  "),  in  connection 
with  the  advertising,  offering,  licensing, 
contracting,  sales  or  other  promotion  of 
dealerships  for  the  sale  of  Subaru  motor 
vehicles  and  related  parts,  options  and 
accessories  ("motor  vehicles"). 


I.  Introduction 

Petitioners  are  six  unrelated  and 
independently-owned  and  operated 
corporations  engaged  in  the  regional 
distribution  of  Subaru  motor  vehicles. 
Each  Petitioner  is  supplied  with  these 
motor  vehicles  by  the  American 
importer.  Subaru  of  America,  Inc. 
("SOA"),  and  distributes  them  to 
selected  automobile  dealers  for 
purposes  of  resale  to  retail  customers. 

The  trade  regulation  rule  from  which 
Petitioners  seek  exemption  ^  was 
adopted  on  December  21, 1978  and 
became  effective  on  October  21, 1979. 
See  43  FR  59614  (Dec.  21, 1978).  Its 
purpose  is  to  eliminate  deceptive  and 
unfair  acts  and  practices  in  connection 
with  the  sale  of  franchises  and  other 
business  opportunity  ventures  requiring, 
inter  alia,  the  pre-sale  disclosure  of 
material  information. 

Petitioners'  exemption  from  the  Rule 
should  be  granted  for  essentially  two 
reasons:  First,  it  is  not  necessary  to 
apply  the  Rule  to  Petitioners  because  the 
conditions  which  have  been  found  to 
create  the  potential  for  franchise 
marketing  abuse  do  not  exist  in 
connection  with  Petitioners'  activities, 
nor  do  such  abuses  occur.  Second,  as  a 
result  of  recent  Commission  actions. 
including  the  exemption  of  member 
companies  of  the  Automobile  Importers 
of  America  ("ALA")  and  their 
subsidiaries,  the  vast  majority  of  U.S. 
motor  vehicle  distributors — including 
SOA's  three  wholly-owned 
distributors — are  not  covered  by  the 
Rule.  Because  there  are  no  material 
differences  between  Petitioners  and 
those  Subaru  distributors  that  are  now 
exempted,  it  would  be  both  unfair  and 
inconsistent  to  treat  them  differently  for 
purposes  of  the  Rule's  application. 

II.  Application  of  the  Rule  to  Petitioners 
is  Not  Necessary 

The  Rule  essentially  seeks  to 
eliminate  the  opportunities  for 
nondisclosure  and  misrepresentation 
that  arise  when  persons  lacking 
business  experience  and  reliable 
information  attempt  to  purchase 
franchises.  As  the  Commission  noted  in 
the  Statement  of  Basis  and  Purpose  that 
accompanied  promulgation  of  the  Rule, 
deceptive  acts  and  practices  in  the 
marketing  of  franchises  generally 
involve  misrepresentations  of  material 
facts  relevant  to  the  nature  and  value  of 
the  franchise  offering,  unsubstantiated 


"The  submission  of  this  petition  should  not  be 
construed  by  the  Commission  as  an  admission  of 
the  vahdity  of  either  the  Rule  or  the  scope  of  its 
application.  Petitioners  hereby  preserve  their  rights 
to  challenge  the  validity  and  application  of  the  Rule 
at  any  time. 


claims  of  profitabiKty.  unfair  refusals  by 
franchisors  to  honor  refund  provisions, 
and  failures  to  disclosure  material  facts. 
See  43  FR,  supra  at  59628.  To  alleviate 
these  abuses,  the  Rule  requires 
franchisors  to  furnish  prospective 
franchisees  with  detailed  pre-sale 
disclosures  concerning  the  franchisor, 
the  franchisor's  business,  and  the  terms 
of  the  agreement  being  offered. 

In  developing  the  Rule,  the 
Commission  analyzed  the  setting  in 
which  franchises  are  generally  offered 
for  sale  and  concluded  that  certain 
recurring  conditions  actively  contribute 
to  the  use  of  imfair  or  deceptive  acts  or 
practices  on  the  part  of  franchisors. 
These  conditions  were  found  to  include: 
(1)  The  relative  lack  of  business 
sophistication  of  the  potential 
franchisees;  (2)  the  lack  of  adequate 
time  for  franchisees  to  review  complex 
agreements  prior  to  the  establishment  of 
the  franchise  relationship:  and  (3)  a 
serious  informational  imbalance 
between  the  franchisor  and  the 
franchisee  such  that  the  latter  is 
unaware  of  relevant  and  essential  facts 
germane  to  the  proposed  investment. 
See  45  FR  51764  (Aug.  15, 1980). 

The  Commission  has  also  found, 
however,  that  when  these  conditions  for 
abuse  are  not  present,  then  a  regulatory 
remedy  designed  to  eliminate  them  may 
be  "redimdant  and  unnecessary."  Id. 
Indeed,  this  conclusion  is  mandated  by 
the  statutory  standard  for  exemption 
from  the  Rule,  which  provides  that  if 

The  Commission  finds  that  the  application  of 
[the  Rule)  *  *  *  to  any  person  or  class  of 
persons  is  not  necessary  to  prevent  the  unfair 
or  deceptive  act  or  practice  to  which  the  rule 
relates,  the  Commission  may  exempt  such 
person  or  class  from  all  or  part  of  such  rule. 

15  U.S.C.  57a(g)(2)(1976)  (emphasis 
added).  That  the  exemption  being  sought 
by  Petitioners  is  entirely  in  accordance 
with  this  standard  is  amply 
demonstrated  by  the  nature  of  the 
parties  and  transactions  involved. 

As  the  Commission  itself  explicitly 
recognized  in  connection  with  its  recent 
exemption  of  the  AlA,  there  are 
"circumstances  peculiar  to  [the  motor 
vehicle]  industry"  that  render  the 
application  of  the  Rule  unnecessary  to 
transactions  involving  motor  vehicle 
distributors  and  dealers.  In  its  August 
1980  exemption  decision,  the 
Commission  stated: 

Prospective  motor  vehicle  dealers  make 
extraordinarily  large  investments.  As  a 
practical  matter,  investments  of  this  size  and 
scope  involve  relatively  knowledgeable 
investors  or  the  use  of  independent  business 
advisors,  and  an  extended  period  of 
negotiation.  The  record  is  consistent  with  the 
conclusion  that  the  transactions  negotiated 
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by  such  knowledgeable  investors  over  time 
and  with  the  aid  of  business  advisors 
produce  the  pre-sale  infonr.ation  disclosure 
nocessary  to  ensure  that  investment 
decisions  are  the  product  of  an  informed 
assessment  of  the  potential  risks  and  benefits 
of  the  proposed  investment. 

45  F.R.,  supra  at  51764. 

This  analysis  is  augmented  in  the 
present  case  by  a  number  of  other 
factors.  First,  because  distributor  profits 
are  derived  solely  from  dealer  sales. 
Petitioners,  like  all  motor  vehicle 
distributors,  are  financially  dependent 
on  the  ongoing  health  of  their  dealers. 
And  because  Petitioners  only  stand  to 
gain  by  fostering  the  continued  success 
and  profitability  of  their  dealers. 
Petitioners  have  no  inctintive  to  take 
unfair  advantage  of  their  dealers. 

Second,  there  are  far  more  persons 
actively  seeking  automobile  dealerships 
in  the  United  States  than  there  are 
dealerships  to  be  awarded.  Accordingly, 
high-pressure  sales  tactics — aside  from 
being  unethical — are  unntM-.essary 
Again,  there  is  simply  no  incentive  for 
Petitioners  to  stoop  to  hard-sell  tactics 
in  an  industry  w^here  potential  dealers 
are  consistently  seeking  out  distributors, 
and  not  vice- versa. 

Finally,  it  should  be  emphasized  that 
motor  vehicle  dealers  as  a  class  have 
themselves  attested  to  the  redundancy 
of  the  Rule  as  applied  to  distributors 
The  American  Imported  Automobile 
Dealei^  Association  ("A1.'\DA").  for 
example,  which  rept^sents  the  majority 
of  the  existing  franchises  in  the  indiistrv', 
has  stated  that  "it  would  serve  no 
reasonable  purpose  for  *   * 
distributors  of  foreign  automobiles  to  he 
included  within  the  scope  of  the  rule 
*   '   *."** This  conclusion  was  based  not 
only  on  the  fact  that  automobile  dealers 
are  "required  to  be  experienced  in  the 
field."  but  also  on  the  recognition  that 
the  "disclosure  rule  would  not  expand. 
in  any  meaningful  way.  the  rights 
already  existing  for  automobile  dealers 
in  other  federal  and  state  statutes."  Id.^ 


'  Sit  l,ptlrr  of  April  13.  W^  fi.im  RMn-ri  M, 
.MiElwiiine,  Prpsident  of  AIAUA  la  I'rpmsp  C  NirM 
I'residerl  of  AIA.  This  letter  whs  written  in  suppoil 
(tf  the  AIA"»  November  29, 1979  pelitir>n  fw 
t\emption  and  appears  at  «  F.R.  26354  (Apr   18 
1<I801 

"■Thus,  the  Fedprnl  Aulonioinlr  Di-al'-i',  Uay  in 
Cdurt  Art.  15  U.S.C.  1221  el ,-:«/  IIMTB),  rviiuires 
iiuliimobile  manufairturwrs  and  persons  under  their 
ciintrol  to  act  in  good  faith  in  ptTfoniiiiVi  lh»'iJ 
olilixalJons  under  franchise  aijret'menls  .ind  iii 
Icrminiiting  of  failing  to  renew  dpHlcrs  franrhisp? 
So  loo.  the  large  majority  of  itates  huve  statutes 
slrir.lly  regulating  the  inle  and  tenninalinn  uf  tnulor 
vt'hirlc  franchises  and  these  statutes  include 
extensive  disclosure  and  registruli<ni  reqiiireiiienls 
Sfi'.  e.  ,c  .  State  Business  Franrh'';r  !}isrlos!:rr  nnri 
fh'lalHWship  l^wt  (CCHl.  197». 


Evidence  of  dealer  support  for 
distributor  exemption  is  also  reflected  in 
the  rulemaking  record  underlying  the 
promulgation  of  the  Rule.  While  the 
5,700-page  record  includes  over  400 
allegations  of  abuse  registered  by  over 
170  franchisors,  see  43  FR,  supra  at 
59627,  the  record  does  not  contain  a 
single  complaint  from  a  motor  vehicle 
dealer  charging  unfair  or  decepti\  e  acts 
or  practices  in  connection  with  the 
establishment  of  a  dealership.'' 

In  light  of  all  of  these  factors,  it  !s 
apparent  that  application  of  the  Rule  to 
Petitioners  is  "not  necessary,"  Poti-ntial 
motor  vehicle  dealers  have  the 
sophistication,  resources  and  time  to 
insure  that  unfair  advantage  will  not  be 
taken  of  them,  and  Petitioners  have 
absolutely  no  incentive  to  make  fast  and 
unfair  profits  at  their  dealers'  expense. 

III.  Application  of  the  Rule  to  Petitioners 
Would  Be  Inconsistent  and  Unfair 

.As  noted  above,  earlier  this  ye,ii  the 
Commission  granted  the  exemption 
petition  filed  by  the  AIA.  45  FR  -,\~M 
(Aug.  5.  19«()).^"In  so  doing,  the 
Ccmimission  specifically  exempted  not 
only  Subaru  of  America.  Inc.,  but  also 
the  three  regional  dis'riliutors  of  Subaru 
motor  vehicles  that  are  wholly-owned 
subsidiaries  of  SOA.  A  request  by  SOA 
that  its  independent  distributors 
(including  Petitioners)  be  included  in 
AL-\'s  petition  was,  however,  "denied 
without  prejudice  to  refiling  because 
such  *    *    ■  (request  was]  received  after 
the  close  of  the  public  comment  perio<i 
on  the  AIA  petition."  Id.  at  ,51765.  n.2. 
While  administrative  constraints  may 
ha\  e  required  the  rejection  of  SO.A's 
request,  the  Commission's  action  has  in 
fact  resulted  in  an  inconsistency. 

Aside  from  ownership,  which  is 
!rrele\  ant  to  the  application  of  the  Rule. 
there  is  simply  no  material  difference 
between  SO.A's  wholly-owned  and 
independent  distributors.  All 
distributors  are  supplied  with  identical 


"  Kur  a  ■summary  of  the  t\p<>s  of  tr.ini  hisee 
nimplamts  ut-nlrtined  in  Ihe  rulemaking  record,  nve 
I'niled  Siales  (lovcmment  Memotaniium  from 
Edward  W  CuKiert  to  Mi<:hai'l  C  MtCirey. 
Feli.'-uary  4    19"5,  which  appears  al  4S  KR.  supru  at 

J6jri:-r.4 

"In  granting  \l.\  »  pflitiiin.  the  Cumniission 
found  that  the  application  uf  the  Rule  lo  IheM- 
importfd  motor  vehicle  manufacturers  and 
disirilmtors  was  not  necessary  lo  prevent  the  unfai 
or  deceplne  ads  or  prai  !iu'»  to  which  ;he  Rule 
rel.iles  lieoiuse. 

(i|  The  Iransaclions.  for  the  mo>l  purl  an-  ih»l 
covered  by  the  rule.  |ii]  the  conditions  mosl  liki!)  lo 
lead  to  consumer  ahmses  are  al»enl  fmm 
petitioners  sale  of  dealerships  fof  the  .sale  i>)  molot 
vehicles  and  (i>i|  such  sale  transactions  include 
sufficient  disckaure  lo  ensure  that  the  pro»p«.-<:tive 
inv  estor  is  in  the  position  to  make  an  unformed 
decision  '    "    '. 

4.5  FK.  suiini  at  f>\7M. 


motor  vehicles  by  SOA.  all  have 
essentially  the  same  charactenstics  in 
terms  of  size,  capitalization,  reputation 
and  longevity;  and  ail  contract  with 
dealers  for  the  retail  sale  of  such 
vehicles  on  substantially  identical 
terms. 

Nor  are  there  any  material  di.'^fereuces 
among  the  types  of  dealers  who  engage 
in  transactions  with  any  of  SO.^'s 
d;stni)utors.  All  dealers  must  make  the 
same  large  investments  in  order  to 
secure  dealerships;  and  there  is  no  basis 
for  believing  that  dealers  who  contract 
with  independent  distributors  are  less 
knowledgeable  or  ha\e  less 
si/phisticated  business  ad\-sors  than 
those  who  contract  with  wholly-owned 
SOA  subsidiaries.  Indeed,  all  of  the 
factors  discussed  in  Part  II  of  this 
petition  apply  with  equal  force  to  both 
independent  and  wholK  -owned  Subaru 
distributors. 

Of  equal  importance  is  the  fact  that 
Petitioners  are  at  the  present  time  in  a 
small  and  dwindling  minority  of  motor 
vehicle  distributors  purportedly  subject 
to  the  Rule's  requirements.  The 
Commission's  August  decision 
exempted  from  the  Rule  a  total  of 
twenty-three  automobile  companies  and 
their  subsidiaries:  and  the  Commission 
has  ratified  staff  advisory  opinions  to 
General  Motors.  Ford  Motor  Company 
and  Chrj'sler  Corporation  stabng  that 
the  activities  of  these  companies  fall 
outside  the  Rule  s  jurisdiction.  See  45 
FR.  supra  at  517b5.  n.2. 

Moreover,  it  is  a  well-established 
principle  of  administrative  law  that  an 
agency  may  not  deny  to  one  person 
what  it  grants  lo  another  when  those 
persons  are  similarly  situated  for 
purposes  of  the  action  being  taken.  As 
stated  in  Marco  Salts  Company  v.  FTC. 
453  F.  2d  1.  7  (2d  Cir.  1971): 

(Ljaw  does  not  permit  an  agency  to  gmnt  to 

one  person  the  right  to  do  that  which  it 
denies  to  another  similarly  situated.  Therp 
may  not  be  a  rule  for  Monday,  another  for 
Tue.sday.  a  rule  for  general  application,  but 
denied  outright  in  a  specifii  uasp." 

Under  these  circumstances,  it  vNouid 
be  not  only  inconsistent  but  also  grossly 
unfair  to  subject  Pebtioners  to  the 
operation  of  the  Rule.  As  the 
Commission  is  well  aware,  the 
information  necessan,-  to  be  supplied 
under  the  Rule  is  extensive,  and  the 
effort  required  to  gather  and  furnish 
such  information  is  formidable.  To 
subject  Petitioners  to  this  burden  v\ht1e 


"0"Oling  Marv  Carter  Paint  Co.  v.  FTC  J33  FJd 

ti.".4   ti(i(M.')'h  Clir    19641,  m  li  on  o!f'>-r  i:r,u!!u!s  382 
US  4b  (lae.'il  See  also  Contractors  1  ransiio.'t  C.arv 
V.  United  Slates.  53r  fJtd  UbO.  116i  dih  Cir   T^hl 
Keen  Transport.  Inc  v  United  Siaiei  44»i  V  S.;rn    ,x 

eiN.n,  ohil  iy"b) 
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simultaneously  exempting  the  vast 
majority  of  U.S.  motor  vehicle 
distributors — including  Petitioners' 
wholly-owned  counterparts — puts 
Petitioners  at  an  unfair  competitive 
disadvantage  in  relation  to  all  of  those 
distributors  who  have  already  secured 
exemptions  under  the  Rule. 

rV.  Conclusion 

For  the  foregoing  reasons,  Petitioners 
request  that  the  Commission  issue  its 
order  exempting  them  from  the  Rule. 

Respectfully  submitted, 

Richard  A  Whiting,  Kenneth  D.  Ludwig. 
Steptoe  &  Johnson,  1250  Connecticut 
Avenue.  N.  W..  Washington.  DC.  20036 
(202)  862-2000.  Attorneys  for  Petitioners. 

Dated:  December  23, 1980. 

Before  the  Federal  Trade  Comimlssion 

In  the  matter  of  Trade  Regulation  Rule 
Entitled  "Disclosure  Requirements  and 
Prohibitions  Concerning  Franchising  and 
Business  Opportunity  Ventures,"  TRR 
215-34. 

Supplementary  Petition  of  Subaru  Mid- 
America.  Inc.  for  Exemption  From  Trade 
Regulation  Rule  *° 

Preliminary  Statement 

Subaru  Mid-America,  Inc.  ("SMA") 
hereby  petitions  the  Federal  Trade 
Commission  ("FTC")  for  an  exemption 
from  its  trade  regulation  rule  entitled 
"Disclosure  Requirements  and 
Prohibitions  Concerning  Franchising  and 
Business  Opportunity  Ventures" 
(hereinafter  "the  rule"),  as  promulgated 
in  16  CFR  §  436.1  et  seq."  This 
exemption  request  covers  all  present 
and  future  activities  of  SMA  which  are 
done  in  connection  with  the  advertising, 
offering,  hcensing.  contracting,  sale,  or 
other  promotion  of  dealerships  for  the 
retail  sale  of  Subaru  motor  vehicles  and 
related  parts,  options  and  accessories. 

Background 

1.  The  Petitioner.  SMA  is  a 
corporation  organized  under  the  laws  of 
the  state  of  Delaware,  having  its 
principal  ofHces  at  2374  Estes  Avenue, 
Elk  Grove  Village,  Illinois  80007. 

SMA  engages  in  the  sale  of  Subaru 
products  at  wholesale  to  its  authorized 
Subaru  dealerships  which  are  located  in 
an  eight  state  area  consisting  of  Illinois, 
Indiana,  Iowa.  Minnesota,  Missouri, 


North  Dakota,  South  Dakota  and 
Wisconsin.*' SMA  operates  pursuant  to 
a  distributorship  agreement  with  Subaru 
of  America,  Inc.  ("SOA"),  the  importer 
for  Fuji  Heavy  Industries,  the 
manufacturer  of  Subaru  and  a  Japanese 
Corporation.  Subaru  Mid-America,  with 
the  consent  of  SOA,  establishes 
authorized  Subaru  dealerships  to  be 
operated  by  approved  Subaru  dealers. 
Subaru  Mid-America  does  not  own  or 
operate  any  Subaru  dealerships  for 
itself,  and  does  not  engage  in  any 
business  activities  other  than  those  set 
forth  above. 

Subaru  Mid-America  executes  a 
"dealership  agreement"  with  each 
prospective  dealer. 

2,  The  Rule.  On  December  21, 1978, 
the  FTC  promulgated  "the  Rule".  43  FR 
59.614  (1978).  The  Rule  became  effective 
on  October  21. 1979  and  is  codified  in  16 
CFR  4,36.1  et  seq. 

The  Rule  requires  pre-sale  disclosures 
by  a  franchisor  of  material  information 
in  connection  with  the  advertising, 
offering,  licensing,  contracting,  sale,  or 
other  promotion  of  "product  franchises", 
which  are  defined  as  business 
relationships  containing  the  following 
three  elements: 

1.  The  use  of  a  franchisor's  trademark 
by  a  franchisee; 

2.  The  exercise  of  significant  control 
over  or  the  provision  of  significant 
assistance  to  the  franchisee  by  the 
franchisor,  and 

3.  A  required  payment  to  the 
franchisor  from  the  franchisee  of  at  least 
S500.00  within  the  franchisee's  first  six 
months  of  doing  business.  16  CFR 
436.2(a)2,  (a)(3)(iii).** 

In  promulgating  the  franchise  rule,  the 
FTC  identified  three  conditions  which 
would  create  a  potential  franchise 
marketing  fraud  or  deception,  those 
evils  which  were  sought  to  be  prevented 
by  the  rule: 

1.  The  relative  lack  of  business 
sophistication  of  the  proposed 
franchisee; 

2.  The  lack  of  adequate  time  for 
franchisee  to  review  complex  franchise 
agreements  prior  to  establishment  of  the 
franchise  relationship;  and 


"To  that  Petition  filed  by  Subaru  of  New 
England.  Inc..  Distiibutora  Inc..  Subaru  Distributors 
Corp..  Subaru  Northwest.  Inc..  Subaru  Mid-America. 
Inc..  and  Subaru  South.  Inc.  on  December  23.  1960. 
SMA  adopts  and  endorses  all  arguments  made 
therein. 

"This  petition  is  made  pursuant  to  15  U  S.C. 
57a(g)(l).  (g)(2).  and  5Sg  and  16  CFR  1.16  and  1  21  et 
seq.  It  will  be  determined  pursuant  to  procedures 
established  in  5  U.S.C.  553. 


"Subaru  Mid-America,  Inc.  was  the  successor  by 
transfer  lo  James  P  Byrne.  SMA  has  been  an 
authorized  Subaru  distributor  since  1971. 

"The  final  interpretive  guides  for  the  rule  provide 
that  [i]  Payments  made  by  a  person  to  purchase 
reasonable  amounts  of  inventory  items  at  a  bona 
tide  wholesale  price  would  not  be  construed  as  a 
required  payment"  within  the  meaning  of  the 
franchise  rule:  and  (li)  a  promissory  note  which  is 
received  by  a  franchise  within  the  first  six  months 
of  a  franchisees  commencement  of  business  but 
which  is  not  payable  until  sometime  after  the 
expiration  of  the  six  month  period  would  not  be 
counted  toward  the  $500.00  minimum  required 
payment.  44  FR  49.966  through  68. 


3.  A  serious  information  imbalance 
between  the  franchisor  and  the 
franchisee,  such  that  the  franchisee 
often  is  unaware  of  the  relevant  and 
essential  facts  germane  to  the  proposed 
investment.  43  FR  59,625  thru  27. 

As  petitioner  will  more  fully  set  out 
infra,  none  of  the  conditions  sought  to 
be  prevented  by  the  FTC  exist  in 
connection  with  SMA's  relationship  to 
its  dealers.  In  view  of  the  intended 
purpose  of  the  rule,  it  is  unnecessary  to 
subject  SMA  to  the  application  of  the 
rule. 

3.  FTC  Order  Granting  Exemption  from 
Franchise  Rule  to  Members  of  the 
Automobile  Importers  of  America,  Inc. 

Pursuant  to  a  petition  filed  on 
approximately  April  18, 1980  by  the 
Automobile  Importers  of  America,  Inc. 
on  behalf  of  its  members  and  by 
American  Motors  Corporation,  the  FTC 
granted  an  exemption  to  those 
organizations  on  July  17, 1980.  SOA  and 
its  three  wholly-owned  distributors  were 
specifically  covered  by  the  exemption. 

In  granting  the  exemption,  the 
Commission  stated: 

The  remedy,  i.e.,  pre-sale  disclosure  of 
material  information,  is  directed  at 
eliminating  the  conditions  in  which  consumer 
abuses  are  Likely  to  occur.  However,  if  these 
conditions  are  not  present,  then  a  regulatory 
remedy  designed  to  eliminate  them  may  be 
redundant  and  unnecessary.  (P.  2) 

The  Commission  specifically  noted  that 
the  sale  of  most  automobile  dealerships 
does  not  constitute  the  sale  of  a 
franchise  within  the  meaning  of  the  rule. 
It  went  on  to  state  that  "it  might, 
therefore,  be  incongruous  to  apply  the 
rule  to  a  limited  number  of  dealers,  but 
not  to  any  others".  (Page  3).  The 
Commission  further  concluded  that 
investors  in  a  dealership  franchise  were 
relatively  knowledgeable  investors  and 
were  not  those  for  whom  the  act  was 
meant  as  a  protection  device.  The 
Commission  finally  concluded: 

(i)  The  transactions,  for  the  most  part,  are 
not  covered  by  the  rule,  (ii)  the  conditions 
most  likely  to  lead  to  consumer  abuses  are 
absent  from  petitioners  sale  of  dealerships 
for  the  sale  of  motor  vehicles,  (iii)  such  sales 
transactions  include  sufficient  disclosure  to 
ensure  that  the  prospective  investor  is  in  the 
position  to  make  an  informed  decision.  (Page 
3.) 

By  letter  of  June  3. 1980.  Phillip  L. 
Lustbader.  corporate  counsel  of  SOA. 
requested  that  the  independent 
distributors  of  SOA  be  also  covered  by 
the  exemption  petition.  Mr,  Lustbader 
was  informed  by  letter  from  the 
commission  that  the  independent 
distributors  of  SOA  would  have  to  file 
their  own  petitions  for  exemption. 


JMI 
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Sinnmary  of  Argument 

SMA  contends  that  it  is  similarly 
situated  to  SOA  and  its  wholly-owned 
distributors  which  have  now  been 
exempted  from  the  rule.  Moreover.  SMA 
is  an  integral  part  of  the  Subaru 
distribution  scheme  and  operates 
pursuant  to  the  control  of  SOA.  Thus, 
the  rationale  for  granting  exemptions  to 
SOA  and  its  wholly-owned  distributors 
apply  with  equal  force  to  SMA:  it  would 
he  "incongruous"  to  apply  the 
exemption  to  one  Subaru  distributor  and 
not  to  SMA  with  respect  to  the 
establishment  of  Subaru  dealerships,  on 
the  sole  basis  that  SMA  is  independent 
of  SOA. 

Those  conditions  identified  by  the 
KTC  as  creating  a  potential  for  franchise 
abuses  are  simply  not  present  in 
connection  with  SMA's  establishment  of 
Subaru  dealerships.  There  has  never 
been  a  complaint  to  the  FTC  regarding 
the  practices  of  SMA;  the  procedure 
followed  by  SMA  in  establishing  new 
dealerships  involves  sufficient 
disclosure  to  ensure  that  a  prospective 
candidate  is  in  a  position  to  make  an 
informed  evaluation  of  the  potential 
risks  and  benefits  of  operating  the 
dealership.  Accordingly,  application  of 
the  rule  to  SMA  is  unnecessary  to 
pre\  ent  the  unfair  practices  to  whic;h  the 
rule  relates. 

Finally,  granting  of  an  exemption  to 
SMA  would  in  no  way  harm  the  position 
of  existing  or  prospective  Subaru 
dealerships;  and  failure  to  grant  the 
exemption  would  place  an  unduly  heavy 
burden  upon  SMA,  as  well  as  impacting 
negatively  in  SMA's  competitive  market 
place. 

Argument 

1.  SMA  is  similarly  situated  to  SOA's 
wholly-owned  distributors  and  is  an 
integral  part  of  Subaru  of  America,  Inc. 
and  its  distribution  chain. 

The  rationale  behind  the  exemption 
for  SOA  and  its  wholly-owned 
distributors  applies  with  equal  force  to 
SMA. 

SMA  is  situated  similarly  to  the  three 
wholly-owned  distributors  of  SOA  and 
other  AIA  members  granted  an 
exemption  by  the  FTC  on  July  17. 1980. 
SMA,  in  approving  dealership  franchises 
within  its  eight-state  territory,  acts 
pursuant  to  rules  and  practices 
established  by  SOA,  In  all  situations,  a 
new  Subaru  dealership  may  only  be 
established  with  final  approval  of  SOA. 

Moreover.  SMA  is  an  integral  part  ofi 
the  operation  of  Subaru  of  America.  The 
identical  facts  which  allow  the 
exemption  for  SOA's  owned  distributors 
exist  with  respect  to  the  petitioner  and 


other  independent  distributors  of  Subaru 
automobiles. 

It  is  axiomatic  that  an  administrative 
agency  is  not  permitted  to  deny  to  one 
person  an  exemption  from  application  of 
its  regulations  where  an  exemption  has 
been  granted  to  another  similarU 
situated  person.  In  so  statmg.  petitioner 
adopts  the  argument  contained  in  the 
petition  of  Mid-Atlantic  Toyota 
Distributors,  Inc.  filed  on  October  21. 
1980,  pages  12  and  13. 

Moreover.  SMA  is  operating  and 
continues  to  operate  at  an  unfair 
competitive  disadvantage  vis  a  vis  those 
distributors  who  have  been  granted  an 
exemption  from  the  rule.  The  standards 
by  which  a  new  dealership  is  granted 
are  virtually  uniform  throughout  the 
entire  automobile  industry.  Therefore,  it 
would  be  incongruous  for  the  FTC  to 
apply  the  exemption  to  SOA.  its  wholly 
owned  distributors  and  other  members 
of  the  AIA.  but  not  to  independent 
distributors  of  member  companies. 

II.  No  rational  purpose  would  be 
served  by  applying  the  rule  to  SMA. 

As  previously  noted,  supra,  the  FI'C, 
in  its  Order  granting  exemption  of  July 
17, 1980.  specifically  stated  that  the  sale 
of  most  automobile  dealerships  does  not 
constitute  the  sale  of  a  "franchise" 
within  the  meaning  of  the  FTC  rule. 
(Page  3].  SMA  requires  no  fee  or 
payment  from  its  prospective  dealers. 
The  dealership  contracts  between  SMA 
and  its  dealers  call  for  the  purchase  of 
cars,  parts,  and  inventory  at  bona  fide 
wholesale  prices.  This  method  of  doing 
business  does  not  fall  within  the  scope 
of  the  rule. 

To  the  extent  that  the  activities  of 
SMA  might  be  considered  as 
constituting  a  franchise  under  the  rule,  it 
is  also  true  that  none  of  the  evils  which 
the  rule  w^as  meant  to  correct  are 
present  in  the  case  of  SMA  and  its 
dealerships.  As  noted,  supra,  the  FTC 
stated  the  existence  of  three  conditions 
which  created  a  potential  for  unlawful 
or  deceptive  practices  by  franchisors,  to 
wit: 

1.  The  relative  lack  of  business 
sophistication  of  the  proposed 
franchisee: 

2.  A  serious  informational  imbalance 
between  the  franchisor  and  the 
franchisee  such  that  the  franchisee  often 
is  unaware  of  relevant  and  essential 
facts  germane  to  the  proposed 
investment;  and 

3.  The  lack  of  adequate  time  for 
franchisees  to  review  complex  franchise 
agreements  prior  to  establishment  of  the 
franchise  relationship. 

In  its  Order  of  July  17, 1980,  the  FTC 
specifically  found  that  those  conditions 
do  not  exist  with  respect  to  the 
establishment  of  dealerships  in  the 


(, 


imported  motor  vehicle  industry.  With 
respect  to  the  dealers  involved,  the  FTC 
specifically  staled: 

Prospective  motor  vehicle  dealers  make 
extraordinarily  large  investments,  as  a 
prdclical  matter,  investments  of  this  size  and 
scope  involve  relatively  knowledgeable 
investors  for  the  use  of  independent  business 
advisors,  and  an  extended  period  of 
negotiation.  The  record  is  consistent  with  the 
conclusion  of  the  transaction  negotiated  by 
such  knowledgable  investors  over  time  and 
with  the  aid  of  business  advisors  produce  the 
pre-sale  information  disclosure  necessary  to 
ensure  that  investment  decisions  are  the 
product  of  an  informed  assessment  of  the 
potential  risks  and  benefits  of  the  proposed 
investment.  (Page  3). 

As  noted,  SMA  operates  under 
standards  promulgated  by  SOA  for  the 
qualification  of  new  dealerships.  In 
operating  so.  it  is  in  SMA  s  best  interest 
that  the  dealerships  it  awards  are 
^Xijpable  of  sustaining  themselves  in  the 
maVketplace.  and  must  therefore  be 
manned  by  knowledgeable  and 
sophisticated  individuals.  As  the  FTC 
itself  noted,  a  new  Subaru  dealer  must 
make  a  substantial  investment  in  its 
business.  Therefore,  only  a  relatively 
sophisticated  businessman  with  some 
experience  in  the  retail  automobile  or 
related  businesses  can  satisfy  the 
Subaru  requirements  for  dealerships.  If 
the  individual  were  not  relatively 
sophisticated  and  experienced,  he  could 
not  qualify  for  a  Subaru  dealership. 
Further,  all  dealerships  are  subject  to 
final  approval  by  SOA.  operating  under 
standards  which  the  FTC  has  already 
approved. 

SMA,  since  its  inception  in  1971. 
pursuant  to  standards  promulgated  by 
SOA,  has  always  provided  ample 
disclosure  of  all  facts  material  to  making 
an  informed  evaluation  of  potential  risks 
and  benefits  of  operating  a  Subaru 
dealership,  Additionally,  the  extent  of 
financial  credit  backing  required  to 
operate  the  dealership  causes 
dissemination  of  information  to  both  the 
prospective  dealer  and  third  party 
creditors.  SMA  has  a  dealer 
development  manager  within  each  area 
of  its  territory  whose  job  includes 
negotiating  with  and  informing 
prospective  dealers  about  all  significant 
aspects  of  the  relationship  and 
dealership  contract. 

Award  of  a  dealership  franchise 
necessarily  takes  place  over  a 
somewhat  lengthy  period  of  time 
Accordingly,  the  dealership  candidate 
would  have  a  considerable  time  to  mull 
over  the  advantages  and  disadvantages 
of  operating  a  Subaru  dealership. 

Finally,  as  in  the  case  of  the  AIA 
there  has  to  date  been  no  unfair  or 
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deceptive  practices  in  connection  with 
S.Vl.A's  establishment  of  a  Subaru 
dealership.  In  promulgating  the  rule,  the 
FTC  relied  in  part  on  a  study  conducted 
by  the  United  States  Department  of 
Commerce  (made  a  part  of  the  record): 
this  study  disclosed  that  not  one 
complaint  regarding  franchise  abuses 
had  involved  an  automobile  dealership. 
The  study  stated: 

In  spite  of  the  relatively  large  economic 
dctivity  and  impdct  of  these  three  segments, 
of  franchisee!  operations  [d'jtomobiie].  soft 
drink  bottlers  and  hotel-motel-travel  mn.s. 
they  pose  the  least  problems  and  concern  for 
policy  consideration.  This  is  due  to  their 
stability,  their  close  relationships  with 
America's  largest  corporations  and  the 
several  decades  of  experience  during  whi^h 
some  major  problems  have  emerged  and 
where  subsequently  adjudicated  by  special 
legislation,  decisions  of  the  Supreme  Court 
and  voluntary  settlements  among  franchisors 
and  franchisees.  [Record  at  2  at  4760|. 

The  FTC  record  is  deplete  of  any 
references  to  unfair  practices  by  SMA  or 
any  other  imported  automobile 
distributor.  Therefore,  application  of  the 
rule  to  SMA  is  completely  unnecessary 
to  ensure  protection  of  franchisees. 

III.  Granting  of  an  exemption  would 
not  result  in  any  harm  to  existing  or 
prospective  Subaru  dealerships:  and 
failure  to  grant  the  exemption  would 
place  an  undue  burdon  on  SMA. 

The  automobile  dealerships 
themselves  have  stated  that  the 
franchise  rule  is  not  necessary  to  protect 
them.  The  executive  committee  of  the 
American  Imported  Automobile  Dealers 
Association  voted  unanimously  to 
support  the  position  of  the  AlA  that  its 
members  and  subscribing  members 
should  be  exempted  from  the  rule  In  so 
doing,  the  AIDA  specifically  stated: 

AlADA  believes  it  would  serve  no 
reasonable  purpose  for  automobile  importers 
and  distributors  of  foreign  automobiles  to  be 
included  within  the  scope  of  the  rule  and 
supports  the  position  that  they  should  be 
excluded.  Franchise  litigation  In  the 
automobile  area  has  generally  arisen  at  the 
time  of  termination  of  the  franchise:  not  at 
the  inception,  and  the  disclosure  rule  would 
not  meaningfully  aid  the  seeker  of  an 
automobile  franchise  in  evaluating  the 
venture.  This  particularly  true  with  respect  to 
imported  automobiles  where  the  established 
manufacturer  in  a  foreign  country  com.ns  into 
this  country  to  market  an  established  product 

The  FTC  franchise  disclosure  rule  would 
not  expand,  in  any  meaningful  way.  the  rights 
already  existing  for  automobile  dealers  and 
other  federal  and  state  statutes. 

As  noted  by  the  AIADA.  the  automobile 
dealerships  are  substantially  protected 
by  the  Automobiie  Dealers  Day  in  Court 
Act.  15  use  1221  through  25.  In  addition, 
all  states  in  SMA's  market  territory  have 


specific  statutes  regarding  the  dealer- 
distributor  relationship  within  the 
automobile  industry  The  existence  of 
state  and  federal  statutes  protecting  the 
dealerships  obviate  the  need  for 
application  of  the  rule  to  SMA  and 
similarly  situated  automobile 
distributors. 

Moreover,  as  stated  in  Argument  I. 
supra,  compliance  with  the  rule  by  SMA 
would  create  an  undue  burden  and  work 
to  SMA's  competitne  disadvantage  vis 
a  vjs  other  distnbutors.  Neglig.ble 
benefit  would  result  from  the  disclosure 
of  any  additional  information  not 
already  disclosed  by  SMA  to  an 
admittedly  sophisticated  dealership 
candidate  In  short,  the  burden  and 
competitive  disadvantage  of  complying 
with  the  rule  is  unnecessary  in  tight  of 
the  arguments  presented  supra. 

Conclusion 

For  the  foregoing  reasons,  SMA 
respectfully  requests  that  its  petition  for 
exemption  of  the  rule  should  be  granted 

Dated;  [anuary  15,  1981. 

Respectfully  submitted. 
Thomas  A.  Appel. 

Wright  B  Parks.  Sixth  Floor.  Sun  Liff  Building. 
Baltimore  MD  2120]  (301)  539-354 1.  ,4  ttomey 
for  Subaru  Mid-America.  Inc. 

United  States  of  .America  Before  the 
Federal  Trade  Commission 

In  the  Matter  of  the  Trade  Regulation 
Rule  "Disclosure  Requirements  and 
Prohibitions  Concerning  Franchising  and 
Business  Opportunity  Ventures."  TRR. 

No.  215-34. 

Petition  of  Penn  [ersey,  Inc.  for 
Exemption  From  Trade  Regulation  Rule 

Penn  Jersey  Subaru.  Inc.  (the 
"Petitioner")  hereby  petitions  the 
Federal  Trade  Coranussion  (the 
"Commission")  pursuant  to  15  U.S.C. 
57a(g)  and  16  CFR  1.16  and  1.21  et  seq. 
for  exemption  from  the  trade  regulation 
rule  entitled  "Disclosure  Requirements 
and  Prohibitions  Concerning  Franchising 
and  Business  Opportunitv  Ventures."  16 
CFR  Part  436  (the  "Rule ").  '^  The  final 
Rule  was  promulgated  on  December  21. 
1978  and  was  effective  October  21. 1979. 

I.  Background 

1   The  Petitioner.  The  Petitioner  is  a 
corporation  duly  organized  and  existing 
under  the  laws  of  the  State  of  New 
Jersey  with  its  principal  place  of 
business  located  at  Glen  Avenue  and 
Forster  Road,  Moorestown,  \ew  jersey. 


"  By  subautting  this  Petiiion.  the  Pelitioner  doea 
r  11  rti. knowledge  the  validity  of  Pi'hcr  \hc.  Rule  or 
lis  Hppliration  to  the  Petitionpr  The  Pptitioner  onlv 
assumes  that  tt»e  Rule  uppties  to  it  onl\  for  the 
purpose  of  sutjmaiiiiii  the  Fetiiion. 


Subaru  of  America,  Inc.  ("SOA")  is 
the  sole  importer  of  Subaru  vehicles  and 
parts  for  the  United  States  and  is  a 
member  of  the  Automobile  Importers 
Association  ("AIA"). 

The  Petitioner  is  a  party  to  a 
Distributorship  Agreement  with  SO.A 
pursuant  to  which  it  has  the  exclusive 
right  to  appoint  dealers  in  Pennsylvania. 
Delaware  and  southern  New  Jersey  to 
sell  Subaru  vehicles  and  parts.  A  copy 
of  that  Distributorship  Agreement  is 
attached  hereto  and  made  a  part  hereof 
as  Exhibit  A.  Persons  who  desire  to 
obtain  a  Subaru  dealership  apply  to  the 
Petitioner  and  are  appointed  after  a 
financial  investigation  and  market  study 
of  the  proposed  location  of  the 
dealership  by  the  Petitioner.  A  dealer 
pays  no  franchise  fee.  After  a  dealer  is 
appointed,  the  Petitioner  sells  Subaru 
vehicles  and  parts  to  the  dealer  for  the 
same  prices  charged  to  all  dealers 
appointed  by  the  Petitioner. 

2.  The  Rule.  Pursuant  to  15  U.S.C.  41 
e-t  seq..  on  November  11, 1971  the  FTC 
instituted  a  proceeding  for  the 
promulgation  of  the  trade  regulation  rule 
at  issue  hereto.  Public  hearings  were 
conducted  from  February  14  through 
March  1. 1972.  On  August  22, 1973,  the 
FTC  published  a  revised  proposed  rule, 
written  comments  were  submitted,  and 
on  November  20, 1974,  the  record  closed. 
The  final  rule  was  adopted  in  December 
of  1978. 

The  Rule  requires,  inter  alia,  written 
disclosures  in  connection  with  the 
offering  or  sale  of  "product  franchises", 
defined  as  business  relationships  having 
three  elements:  (1)  The  use  of  a 
franchisor's  trademark  by  a  franchisee: 
(2)  the  exercise  of  significant  control 
over  or  the  provision  of  significant 
assistance  to  the  franchisee  by  the 
franchisor;  and  (3)  a  required  payment 
to  the  franchisor  from  the  franchisee  of 
at  least  Five  Hundred  Dollars  ($500) 
within  the  franchisee's  first  six  months 
of  business.  16  CFR  436.2. 

3.  Administrative  and  Judicial 
Proceedings.  After  the  promulgation  of 
the  Rule,  a  number  of  actions  for  judicial 
review  were  commenced  and  were 
consolidated  in  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  under 
the  caption  In  Re:  FTC  Franchise  Rule 
Review,  No.  78-3680  et  al  The  AIA 
intervened  in  these  proceedings  by  order 
filed  on  May  la  1979. 

On  July  25. 1979.  the  FTC  issued  final 
guides  interpreting  the  "required 
payment"  element  of  the  Rule's 
franchise  definition  so  as  the  exclude 
purchases  of  inventory  at  bona  fide 
wholesale  prices.  44  FR  at  49967.  The 
final  guides  also  provided  that  a 
promissory  note  executed  within  the 
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first  six  months  of  a  franchisee's 
commencement  of  business  but  not 
payable  until  sometime  after  this  six 
month  period  would  not  be  counted 
towards  the  Five  Hundred  Dollars  ($500) 
minimium  payment  requirement  of  the 
Rule.  Id.  at  49968. 

After  reviewing  the  guides,  the  AlA 
sought  an  advisory  opinion  from  the 
FTC  concerning  whether,  in  light  of  the 
bona  fide  wholesale  price  interpretation, 
AIA  member  companies  would  come 
within  the  scope  of  the  Rule  if  each 
member  company  altered  its  method  of 
doing  business  so  that  new  dealers 
would  be  permitted,  during  their  first  six 
months  of  business  to  pay  for  property 
not  held  for  resale  *'"  in  excess  of  Four 
Hundred  Ninety  Ninn  Dollars  and 
Ninety  Nine  Cents  (S499.99)  with 
promissory  notes  payalile  after  the 
initial  six  month  period.  On  August  9, 
1979,  the  FTC  staff  indicated  that 
member  companies  would  not  fall 
within  the  scope  of  the  Rule  if  they  so 
altered  their  business  methods.  The  FTC 
ratified  the  informal  staff  opinion,  as 
amended,  on  October  5, 1979. 

In  light  of  the  advisory  opinion  and 
ratification,  AIA  moved  to  withdraw 
from  the  litigation  in  the  Ninth  Circuit  on 
October  18,  1979.  This  motion  was 
granted  on  November  1, 1979. 

On  November  20,  1979.  AIA  filed  a 
petition  for  exemption  from  the  Rule 
before  the  Commission,  TRR  No.  215-34. 
On  July  17, 1980,  the  Commission  issued 
an  Order  Granting  Exemption  from  the 
Rule  to  AIA  and  its  members.  The 
exemption  was  granted  upon  findings 
that  (1)  the  transactions  in  question  for 
the  most  part  are  not  covered  by  the 
Rule;  (2)  the  conditions  most  likely  to 
lead  to  consumer  abuses  are  absent 
from  AIA  members'  sale  of  dealership 
for  the  sale  of  motor  vehicles:  and  (3) 
such  sale  transactions  include  sufficient 
disclosures  to  ensure  that  the 
prospective  investors  are  in  a  position  to 
make  informed  decisions. 

The  Petitioner  had  been  advised  by 
counsel  for  SOA  that  as  a  member  of  the 
Subaru  organization  it  would  be  covered 
by  any  ruling  issued  by  the  Commission 
which  applied  to  AIA  members.  For  this 
reason,  the  Petitioner  had  not  been  a 
party  to  any  petition  filed  with  the 
Commission  with  respect  to  the  Rule. 
On  August  1,  1980,  the  Petitioner  was 
informed  by  SOA  for  the  first  time  the 
exemption  granted  by  the  Commission 
did  not  apply  to  the  Petitioner.  The 
Commission  in  its  Order  Granting 
Exemption  denied  a  request  by  AIA  that 
independent  distributors  of  SOA  and 
Toyota  Motor  Sales  U.S.A.,  Inc.  be 


'■■This  would  include  such  things  hs  repair 
nuiniitils.  special  tools  and  promotional  material. 


treated  as  parties  to  such  exemption 
without  prejudice  because  that  request 
was  received  after  the  close  of  the 
period  for  public  comment  on  the  AIA 
petition.  See  Order  Granting  Exemption 
page  4  footnote  4.  The  Commission 
indicated  that  it  would  entertain 
petitions  from  companies  not  covertd  b\ 
the  Order. 

The  Petitioner  now  seeks  exemption 
from  the  Rule  for  the  following  reasons: 
(1)  The  application  of  the  Rule  to  the 
Petitioner  is  not  necessary  to  prevent 
the  unfair  or  deceptive  acts  to  which  the 
Rule  relates:  (2)  the  exemption  of  the 
Petitioner  will  not  harm  the  dealers  with 
which  they  do  business:  and  (3) 
compliance  is  burdensome  and  unfair  to 
the  Petitioner. 

II.  Petitioner  Should  Be  Exempt  From 
the  Rule 

1.  The  Application  of  the  Rule  to  the 
Petitioner  is  not  Necessary  to  Prevent 
the  Unfair  or  Deceptive  Acts  or 
Practices  to  which  the  Rule  Relates.  The 
application  of  the  Rule  to  the  Petitioner 
is  not  necessary  to  prevent  the  unfair  or 
deceptive  acts  or  practices  to  which  the 
Rule  relates  because:  (a)  These  acts  do 
not  occur  in  the  imported  motor  vehicle 
industry:  and  (b)  the  factors  which  the 
FTC  has  found  are  responsible  for  these 
abuses  are  not  presented  in  the 
imported  motor  vehicle  industry. 
Accordingly  an  exemption  is  entirely 
proper.  15  U.S.C.  57a(g). 

a.  There  are  no  unfair  or  deceptive 
acts  in  connection  with  the 
establishment  of  motor  vehicle 
dealerships  by  the  Petitioner. 

The  FTC  promulgated  the  Rule 
because  it  determined  that  some 
franchises  are  marketed  through  the 
following  four  unfair  and  deceptive  acts; 
(1)  Misrepresentation;  (2) 
unsubstantiated  claims:  (3)  refusals  to 
refund;  and  [4]  the  failure  to  disclose. 
Statement  of  Basis  and  Purpose.  43 
Federal  Register  at  59628,  59637;  Final 
Guides,  44  Federal  Register  at  49966. 
The  lack  of  any  indication  in  the 
rulemaking  record  that  a  dealer 
appointed  by  the  Petitioner  has  ever 
been  the  victim  of  any  of  these  unfair 
and  deceptive  acts  establishes  that  the 
application  of  the  Rule  to  the  Petitioner 
is  not  necessary  to  prevent  such  acts  or 
practices.  Accordingly,  the  Petitioner 
should  be  granted  an  exemption. 

With  respect  to  this  Rule,  the 
Commission  never  received  one 
complaint  from  a  motor  vehicle  dealer 
charging  unfair  or  deceptive  acts  on  the 
part  of  a  manufacturer,  importer  or 
distributor  in  connection  with  the 
establishment  of  a  dealership. 
Moreover,  throughout  the  Rule's  nine 
year  history,  no  comment  was  ever  filed 


by  either  a  domestic  or  imported  motor 
vehicle  dealer  requesting  or  supporting 
the  application  of  the  Rule  to  the  motor 
vehicle  industry."" 

The  lengthy  pubhc  record  contains 
i)\c.T  400  complaints,  principally  from 
franchisees,  alleging  abuses  by  over  170 
franchisors.  Statement  of  Basis  and 
Purpose.  43  Federal  Register  at  59627. 
Not  one  complaint,  however,  invokes 
an  automobile  dealership.  See  FTC 
Memorandum  from  Michael  C.  McCarey 
to  Edward  \V.  Colbert  dated  February  4, 
1975.  Since  there  is  no  evidence  of  unfair 
or  deceptive  acts  in  connection  with  the 
cstabhshment  of  motor  vehicle 
dealerships  either  by  a  manufacturer. 
importer  or  distributor,  then  the 
application  of  the  Rule  to  the  Petition,  a 
distributor,  is  obviously  not  necessary  to 
prevent  such  acts." 

Moreover,  as  fully  discussed  below, 
the  American  Imported  Automobile 
Dealers  Association  (AIADA)  fully 
supported  AIA's  position  that  its 
member  companies  should  be  exempted 
from  the  Rule.  Clearly,  if  the  individuals 
whom  the  Rule  seeks  to  protect  state 
that:  (1)  they  do  not  need  the  Rule's 
protection;  (2)  the  disclosures  requested 
by  the  Rule  would  not  meaningfully  aid 
the  seeker  of  an  automobile  franchise  in 
evaluating  the  venture;  and  (3)  they 
neither  see  the  need  nor  wish  for  the 
Rule  to  apply  to  foreign  motor  vehicle 
manufacturers,  distributors,  and 
importers,  then  it  is  entirely  proper  for 
the  Commission  to  exempt  the 
Petitioner,  a  distributor  for  an  .-MA 
member,  from  the  scope  of  the  Rule. 

b.  Those  factors  which  the  FTC  has 
found  are  responsible  for  abuses  are  not 
found  in  the  imported  motor  vehicle 
industry. 

There  are  no  unfair  acts  in  connection 
with  the  establishment  of  dealerships  b> 
the  Petitioner  because  the  factors  which 
the  FTC  has  found  are  responsible  for 
such  abuses  do  not  exist  in  the  imported 
motor  vehicle  industry  which  includes 
the  Subaru  organization.  The  FTC  has 
determined  that  the  unfair  or  deceptive 
acts  and  practices  are  a  result  of 
unscrupulous,  financially  unstable 
franchisors  which  employ  high  pressure 
sales  tactics  to  obtain  low-cost  capital 
through  the  "up  front"  money  of 


**The  Ndtmnal  Aulomobile  Dealers  Assoaalion 
fNADA)  did  file  a  vague  commenl  but  now  takes  no 
position  as  regards  AIA  s  contention  that  it  is 
unnecessary  for  W.'K  member  companies  to  be 
ini  hided  within  the  scope  of  the  Rule.  See  infra 
page  i: 

*'  Although  the  Petitioner  is  not  an  AIA  memt)er. 
SO\  the  importer  of  Subarus  is  s  member  Since 
SOA  grants  the  exclusive  njiht  to  appoint 
dealerships  to  the  Petitioner  and  other  distributor*. 
SOA  can  necessarily  only  deal  with  rieiiierships 
through  Its  distributors. 
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unsophisticated  franchises.  See 
Statement  of  Basis  and  Purpose,  43  W. 
at  59623.  59625-26,  59652.  59698.  59703. 

This  state  of  affairs  simply  does  not 
exist  in  the  Suburu  organization.  To  the 
contrary,  the  Petitioner  is  a  reputable, 
well  established  firm  and  part  of  a 
world-wide  organization  which 
manufacturers  and  sells  motor  vehicles, 
not  dealerships.  The  Petitioner  does  not 
use  high  pressure  sales  tactics  to  secure 
new  dealers.  Indeed,  the  Petitioner  does 
not  seek  our  new  dealers;  rather, 
interested  persons  seek  out  the 
Petitioner.  There  dre  far  more  people 
interested  in  acquiring  a  Subaru 
dealership  than  there  are  dealerships  to 
be  awarded.  Furthermore,  dealerships 
are  established  without  any  franchise 
fee.  The  Petition's  income  is  derived 
solely  through  the  sale  of  motor 
vehicles,  and  it  is  thus  dependent  upon 
the  ongoing  financial  health  of  its 
dealers.  The  Petitioner  does  not 
establish  dealerships  in  order  to 
generate  low  cost  capital  and  there  is 
therefore  absolutely  no  incentive  on  its 
part  to  engage  in  unfair  acts.  Finally,  the 
Subaru  dealers  appointed  by  the 
Petitioner  are  sophisticated  and 
experienced  businessmen  who  invest 
considerable  sums  of  money  in 
establishing  their  businesses. 

Clearly,  the  factors  which  give  rise  to 
the  abuses  the  Rule  seeks  to  prevent  are 
not  present  in  the  relations  of  the 
Petitioner  to  its  dealerships.  The 
Petitioner  is  simply  not  the  type  of 
"franchisor"  from  which  the  public 
needs  protection.  Accordingly,  there  is 
no  need  for  the  Rule  to  apply  to  it. 

Finally,  the  Commission  itself  stated 
in  its  Order  Granting  Exemption  to  AIA. 
that  the  abuaes  which  the  Rule  was 
designed  to  prevent  are  not  present  in 
the  imported  motor  vehicle  industry. 

2.  No  Harm  to  Motor  Vehicle  Dealers. 
The  granting  of  an  exemption  will  not 
harm  existing  or  prospective  motor 
vehicle  dealers.  This  fact  is  explicitly 
shown  by  AI.\DA's  position  that  the 
Rule  should  not  apply  to  AIA  member 
companies.  AIADA,  the  principal 
association  devoted  to  imported  car 
dealers  in  the  United  States,  maintains 
that  there  is  no  need  for  AIA  member 
companies  to  be  included  within  the 
scope  of  the  Rule  and  that  they  should 
be  excluded.  AIADA  has  stated  that  it 
would  serve  no  reasonable  purpose  for 
the  Rule  to  apply  to  AIA  member 
companies  and  that  the  legal  rights  of 
AIADA  member  companies  which  are 
set  forth  in  existing  fedi^ral  and  state 
statutes  would  not  be  expanded  in  anv 
meaningful  way  by  the  Rule  ** 


It  is  reasonable  to  assume  that 
AIADA  did  not  intend  that  its  position 

on  the  Rule  be  technically  hmited  only 
to  AIA  members.  AIADA,  like  the 
Petitioner,  would  have  no  way  of 
knowing  that  independent  distributors 
for  AIA  members  would  not  be  within 
the  exemption  granted  to  AIA.  The 
Petitioner,  ds  d  distributor  for  an  AIA 
member,  deals  directly  and  regularly 
with  AIADA  members.  In  evaluating  its 
position,  AIADA  must  necessarily  have 
(,,j.".siderpd  the  relationship  between  its 
members  and  distributors  such  as  the 
Petitioner.  In  any  event,  the  Commission 
expressly  noted  that  in  the  Order 
Granting  Exemption  to  AIA  that  there 
was  an  absence  of  abuse  in  the 
imported  motor  vehicle  industry 
between  franchisors  and  automobile 
franchisees  and  prospectives 
franchisees. 

The  Petitioner  is  in  the  imported 
motor  vehicle  industrv',  and  to  a  greater 
degree  than  SO  A,  an  AIA  member, 
deals  with  prospective  "franchisees" 
and  established  franchisees.*' 

3.  Compliance  with  the  rule  is 
Burdensome  and  Unfair  to  the 
Petitioner  Compliance  with  the  Rule  is 
burdensome  to  the  Petitioner,  In 
addition,  because  BOA  and  its 
subsidiary  distributors  are  exempt  from 
the  Rule,  it  would  be  unfair  to  compel 
the  Petitioner  to  comply  to  the  Rule 
simply  because  of  its  statiis  as  an 
independent  distributor. 

The  Petition  is  a  non-public 
corporation.  The  financial  arrangements 
under  which  it  operates,  therefore,  are 
not  public  knowledge  and  are  known 
neither  by  domestic  manufacturers, 
distributors  nor  by  other  Subaru 
Distributors. 

a  The  burden  of  complying  with  the 
Rule. 

Section  43B.l(a)(201  of  the  Rule  rquires 
the  detailed  disclosure  of  financial 
information.  This  requirement  is 
burdensome  for  three  reasons, 


"We  note  thdl  more  than  three  quarters  of  the 
stdtes  presendy  hdve  slrilutps  specificaiiy  rvgiiialing 


the  motor  vehicle  franchisor-franchisee  relationship. 
These  state  law!  regulate  virtually  every  critical 
aspect  of  the  motor  vehicle  franchise  relationship, 
especially  lermination  and  the  establishment  of  new 
dealerships  withm  an  existing  narket  area. 
Furtherinorp.  the  Fe'Jeral  Dealer  a  Day  In  Court  Act. 
15  U  S  C.  1221  et  aeq  .  reijMires  aatomotbile 
franchisors  to  act  in  sfood  faith  in  performing  or 
complying  with  the  lerms  or  provisiona  of  the 
franchise  or  in  leririnating  or  not  renewing  (he 
dealership. 

"The  word  "franchisee"  is  used  liberally  to 
distinguish  a  dealer  from  those  from  whom  he 
obtains  hi»  dealership  and  to  r-flect  the  language 
used  by  the  Commission  m  its  report  The  Petitioner 
in  no  way  int, males  that  it  is  a  franchisor  or  that  the 
appointed  dealers  are    franchisee*".  As  the 
Commission  expressly  found,  the  sale  of  automobile 
dealerships  in  'he  irjdustry  does  not  constitute  the 
sale  of  a    franchise"  within  the  meaning  of  the  Rule. 


First,  the  development  and 
implementation  of  the  required 
disclosure  system  will  involve  an 
enormous  expense.  Since  the  motor 
vehicle  industy  is  not  included  within 
the  scope  of  state  franchise  laws,^"  the 
Petitioner  does  not  have  existing 
disclosure  systems  or  completed 
Uniform  Franchise  Offering  Circulars 
V,  hich  can  be  easily  used  to  comply  with 
the  disclosure  requirements  of  the  Rule. 
See  43  FR  59752. 

Second,  the  disclosure  of  confidential 
financial  information  could  cause 
substantial  harm  to  the  competitive 
positions  of  the  Petitioner.  "Disclosure 
would  provide  competitors  with 
valuable  insight  into  the  operation, il 
strengths  and  weaknesses  of  [the 
supplier  of  the  information]  *   *   " 
selective  pricing,  market  concentration, 
expansion  plans  *  *  *  would  be 
facilitated  by  knowledge  of  the  financial 
information  *  *  *  suppliers,  contractors, 
labor  unions  and  creditors,  too,  could 
use  such  information  to  bargain  for 
higher  prices,  wages,  or  interest  rates 
*    *   '."  Sational  Parks  and 
Conservation  Association  v.  KIpppp.  547 
F.2d  673,  684  (D.C.  Cir.  1976);  see  also 
Comstock  International  v.  Export  Import 
of  U.S..  464  F.  Supp.  804,  810  (D.D.C. 
1979). 

Third,  the  Rule  will  also  require  the 
Petitioner  to  disclose  all  out-of-court 
dealer  litigation  settlements  over  the 
last  seven  years.  16  CFR  436,l(a)(14). 
This  requirement  would  impair  the 
ability  of  the  Petitioner  to  negotiate  any 
settlement  with  a  dealer  if  the  dealer 
possesses  a  seven  year  history  of  all 
prior  settlements.  This  is  so  even  though 
the  exact  dollar  amount  of  a  settlement 
need  not  be  disclosed  if  it  is  not 
disclosed  in  any  court  paper.  Final 
Guides.  44  FT*  49973.  If  a  confidential 
settlement  goes  into  the  millions, 
obviously  even  the  disclosure  of  a 
settlement  "in  the  law  six  figures  '  will 
•  substantially  impair  the  Petitioner's 
future  settlement  negotiations. 

b.  The  unfairness  of  applying  the  Rule 
to  the  Petitioner. 

In  addition  to  the  Rule  being 
burdensome  to  the  Petitioner,  its 
application  to  the  Petitioner  would  be 
unfair.  SOA  has  two  subsidiaries 
engaged  in  acting  as  distributors  for 
southern  California  and  Maryland.  To 
compel  the  Petitioner  to  comply  with  the 
Rule  but  not  SOA's  subsidiary 
distributors  which  operate  under  similar 
contracts  with  SOA  and  whose  business 
practices  do  not  differ  from  those  of  the 


"This  IS  so  because  in  order  to  fall  within  the 
scope  of  state  franchise  laws,  the  franchisor  must 
require  a  frarKhisee  to  pay  a  franchise  fee. 


IJMI 
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Petitioner,  is  inequitable.  The  Petitioner 
would  be  forced  to  expend  substantial 
amounts  of  capital  in  order  to  conform 
to  the  Rule.  SOA's  wholly-owned 
subsidiaries  would  be  spared  this 
expense  solely  because  of  their  status  as 
subsidiaries. 

To  compel  the  Petitioner  to  comply 
with  the  Rule  could  also  damage  its 
bargaining  power  in  the  market  place. 
The  expense  Involved  in 
accommodating  the  mandates  of  the 
Rule  could  weaken  not  only  the 
Petitioner's  ability  to  compete  with 
distributors  of  other  automobile 
companies  but  could  also  weaken  its 
position  with  SOA.  More  importantly, 
the  disclosure  requirements  of  the  Rule 
would  be  especially  harmful  to  the 
Petitioner,  and  other  independent 
distributors,  because  they  would  be 
forced  to  reveal  their  financial  affairs 
and  settlement  histories  while  SOA's 
subsidiary  distributors  would  be  not 
only  exempt  from  this  disclosure 
requirements  but  would  be  afforded 
easy  access  to  the  financial  affairs  of 
companies  like  the  Petitioner.  Such  a 
state  of  affairs  would  provide  the 
exempt  companies  an  unfair  advantage 
over  the  Petitioner  and  other 
independent  distributors. 

III.  Conclusion 

This  Petition  for  Exemption  should  be 
granted  because:  (1)  The  application  of 
the  Rule  to  the  Petitioner  is  not 
necessary  to  prevent  the  unfair  or 
deceptive  acts  to  which  the  Rule  relates; 
(2)  the  granting  of  the  exemption  will  not 
harm  motor  vehicle  dealers;  and  (3) 
compliance  with  the  Rule  is  burdensome 
and  unfair  to  the  Petitioner. 

Respectfully  submitted. 
Dennis  A.  Holtz, 
A  ttorney  For  Penn  Jersey  Subam,  Ltc.,  316 

South  Sixteenth  Street.  Philadelphia, 
Pennsylvania  19102. 1215)  732-6450. 

l.iiTiPs  F.  Mangan, 

A  ttorney  For  Penn  Jersey  Subam.  Inc. .  316 
South  Sixteenth  Street,  Philadelphia. 
Pennsylvania  19103.  (215)  732-64.'>0. 

Exhibit  A 

United  States  of  America.  Before  the 
Federal  Trade  Commission 

In  the  matter  of  petition  for  exemption 
from  Trade  Regulation  Rule  entitled: 
"Disclosure  Requirements  and 
Prohibitions  Concerning  Franchising  and 
Business  Opportunity  Ventures"  filed  by 
Volkswagen  of  America.  Inc.,  No.  92. 

Petition  for  Exemption  of  Volkswagen  of 
America,  Inc. 

Pursuant  to  15  U.S.C  57a(g)(l). 
Volkswagen  of  America.  Inc. 
["Volkswagen")  petitions  the  Federal 


Trade  Commission  for  an  exemption 
from  its  Trade  Regidation  Rule  entitled 
Disclosure  Requirements  and 
Prohibitions  Concerning  Franchising  and 
Business  Opportunity  Ventures " 
("Franchise  Rule"),  16  CFR  Pari  436.  as  it 
purports  to  apply  to  the  motor  vehicle 
businesses  of  Volkswagen  and  its 
subsidiaries. 

The  ground  for  seeking  exemption 
from  the  Franchise  Rule  is  that 
application  of  the  Franchise  Rule  to 
Volkswagen  is  unnecessary  to  prevent 
the  unfair  or  deceptive  acts  or  practices 
which  the  Franchise  Rule  is  intended  to 
prevent.  Indeed,  the  Commission  has 
already  reached  this  conclusion  with 
respect  to  motor  vehicle  dealerships  in 
granting  exemptions  to  American 
Motors  Corporation  and  to  twenty-three 
companies  which  import  foreign-built 
motor  vehicles.  Accordingly,  there  is  no 
public  benefit  from  imposing  upon 
Volksw.'ipen  the  substantial 
administrHti\  e  burdens  of  either 
complying  with  the  Rule  or  continuously 
monitoring  a  schedule  of  dealer 
pa\T7ients  and  liabilities  so  as  to  fall 
within  the  "six-month  rule"  stated  in  the 
Commission's  final  guides  interpreting 
the  Rule 

I.  The  .Applicability  of  the  Rule  to 
Volkswagen 

Volkswagen  is  a  wholly-owned 
subsidiary  of  Volkswagenwerk,  A.  C.  a 
corporation  organized  and  authorized  to 
do  business  in  the  Federal  Republic  of 
Germany.  Volkswagen  manufactures 
motor  vehicles  in  the  United  States 
bearing  the  Volkswagen  name,  and 
imports  other  motor  vehicles  bearing  the 
names  Volkswagen,  Porsche  and  Audi 
into  the  L'nited  States.  These  motor 
vehicles  are  sold  to  the  public  through  a 
network  of  1008  Volkswagen  dealers 
and  438  Porsche/Audi  dealers. 

In  February  1979,  shortly  after  the 
Franchise  Rule  was  promulgated, 
Volkswagen  filed  a  petition  for  review 
of  the  Rule  in  the  United  States  Court  of 
Appeals  for  the  Sixth  Circuit.  That 
petition  w.is  transferred  to  the  Ninth 
Circuit  and  consolidated  with  all  other 
pending  petitions  seeking  review  of  the 
Rule.  The  main  concerns  of  the  motor 
vehicle  manufacturers  seeking  review  of 
the  Rule  was  that  the  Commission 
appeared  to  consider  automobile 
dealerships  asperse  examples  of 
franchises,  and  that  the  Commission 
intended  to  treat  a  dealer's  payment  for 
special  tools,  supplies,  inventory,  signs 
and  a  dealership  site  as  if  such  payment 
constituted  a  franchise  fee.  This  concern 
was  partially  ameliorated  when  the 
Commission  issued  its  final  guides  in 
July  1979.  There  the  Commission  stated 
that  a  payment  for  inventory  would  not 


be  considered  a  franchise  fee.  and  that 
other  payments  (such  as  for  signs, 
special  tools,  supplies,  and  a  dealership 
facihty)  would  not  be  considered  a 
franchise  fee  if  the  dealer  is  not 
obligated  to  make  such  payment  m  ;he 
first  six  months  of  operation  of  the 
dealership  Pursuant  to  a  stipulation 
filed  in  the  Ninth  Circuit.  Volkswagen 
and  the  Commission  agreed  that  the 
petition  in  the  .Ninth  Circuit  would  be 
dismissed  if  the  Commission  would 
ratify  a  staff  advisory  opinion  to  the 
effect  that  \'olkswagen  would  not  be 
engaged  in  franchising  if  il  did  not 
require  any  payments  to  be  made  in  the 
first  six  months  of  operation  of  a 
dealership.  The  Commission  ratified  a 
staff  advisory  opinion  to  that  effect  in 
October  19~9  and  the  petition  (or 
re\  lew  was  dismissed  on  November  2. 
1H~9 

On  July  1~,  1980,  the  Commission 
issued  an  order  exempting  twenty-four 
motor  vehule  manufacturers  and 
importers  from  the  requirements  of  the 
Franchise  Rv.le  \'oli>,swagen  remains 
subject  to  the  requirements  of  tiie 
Franchise  Rule 

As  a  wholly  owned  subsidiary  of  a 
Germ.in  corporation,  Volkswagen  does 
not  prepare  financial  statements  lor 
public  dissemination  If  required  to  issue 
the  disclosure  documents  mandated  by 
the  Rule,  Voii>.swagen  would  not  only 
have  to  establish  a  bureaucracy  to 
administer  a  regular  program  of 
preparing,  updating,  and  publishing  such 
statements,  but  would  also  have  to  alter 
substantially  ;ts  accounting  functions  in 
order  to  transform  its  financial 
.statements  from  a  management  tool  into 
a  lawsuit-proof  public  document.  In 
order  to  avoid  this  burden,  from  which 
many  of  its  competitors  have  been 
exempted.  \'oikswagen  must  foimer 
conduct  its  rfiatinnships  with  its  dealers 
in  precisely  the  manner  described  in  the 
staff  advisory  opinion  given  to 
■Volkswagen  and  ratified  by  the 
Commission  m  October  1979  In  oioer  to 
gain  the  same  flexibility  to  change  its 
relations  with  its  dealers  that  these 
competitors  enjoy,  Volkswagen  requests 
an  exem.ption  from  the  Rule  on  the  s.ime 
terms, 

II.  Reasons  for  Granting  Volkswagen  an 
Exemption 

.4,  Tlip  Commission  Has  Found  No 
Evidence  of  .Abuse  m  the  Sale  of 
Franchisee  in  t,^e  .\Jotnr  Vehicle 
Industry 

During  the  eight  years  of  the 
rulemakirig  proceeding  leading  up  to  the 
promulgation  of  the  Franchise  RuW?,  the 

Commission  compiled  a  30.000  page 
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rulemaking  record.  Not  one  comment 
contained  in  that  voluminous  record 
referred  to  the  need  for  the  Rule  in  the 
motor  vehicle  industry.  No  evidence  of 
abuse  in  the  sale  of  franchises  in  the 
motor  vehicle  industry  appeared  in  the 
record. 

Furthermore,  when  American  Motors 
and  the  Automobile  Importers  of 
America  ("AIA")  sought  exemptions 
from  the  Rule,  the  Commission  once 
again  sought  public  conmients.  Once 
again,  no  comments  were  received 
indicating  any  need  for  the  Rule  in  the 
motor  vehicle  industry.  In  fact,  the  only 
three  public  comments  received  by  the 
Commission  all  favored  exempting  the 
petitioning  motor  vehicle  manufacturers. 

B.  Dealer  Organizations  Have 
Recommended  Granting  Exemptions  to 
Motor  Vehicle  Manufacturers 

During  the  public  comment  period  on 
the  petitions  for  exemption  filed  by 
American  Motors  and  by  the  AIA,  both 
the  Nebraska  New  Car  &  Truck  Dealers 
Association  and  the  Hawaii  Automobile 
Dealers'  Association  recommended  that 
the  exemptions  be  granted,  noting  that 
the  types  of  abuses  which  the  Rule  was 
intended  to  prevent  do  not  exist  in  this 
industry.  The  National  Automobile 
Dealers  Association  in  its  comments 
stated  that  "the  articulated  purposes  of 
the  Rule  do  not  in  all  likelihood  extend 
to  the  named  petitioner.  AMC  or  to  the 
present  constituted  membership  of 
AIA."  It  thus  appears  from  the  public 
comments  received  to  date  from  the 
very  group  which  the  Rule  purports  to 
protect  that  the  Rule  is  unnecessary,  and 
that  exemptions  granted  to  longstanding 
members  of  the  international  automobile 
manufacturing  community  are  in  the 
public  interest. 

C.  Volkswagen  Dealers  Do  Not  Need  the 
Protection  of  the  Rule 

The  Statement  of  Basis  and  Purpose 
which  the  Commission  issued  in 
promulgating  the  Franchise  Rule  stated 
that  the  purpose  of  the  Rule  was  to 
prevent  fraud  or  deceptive  practices 
from  occuring  in  the  marketing  of  a 
franchise.  The  Commission  then 
identified  three  characteristics  of 
franchise  marketing  which  create  a 
potential  for  unfair  and  deceptive 
practices: 

(1)  Franchisors  use  the  sale  of 
franchises  to  raise  low-cost  capital: 

(2)  The  typical  potential  franchisee  is 
unsophisticated  with  little  or  no  prior 
business  experience:  and 

(3)  Franchise  salesmen  employ  hard- 
sell sales  tactics  to  collect  quick 
franchise  fees  prior  to  disclosing 
important  information  concerning  the 
franchise. 


The  first  characteristic  defines  the 
incentive  of  the  franchisor  to  sell  a 
franchise  regardless  of  whether  the  sale 
is  in  the  best  interest  of  the  franchisee.  If 
the  franchise  relationship  is  not  only  a 
marketing  tool  but  also  an  essential 
source  of  start-up  capital  for  the 
franchisor,  this  incentive  will  be  present. 
As  the  Commission  stated: 

[Ijt  IS  the  promise  of  low-cost  capital  that 
attracts  |franchisor9]  and  gives  rise  to 
problf-ms  in  the  offering  and  sale  of 
franchises.  [43  PR  59703) 

The  Commission  elaborates  the  point 
elsewhere  in  the  Statement  of  Basis  and 
Purpose: 

[Fjranchising  is  not  only  a  method  of 
distribution,  it  is  also  a  source  of  low-cost 
capital  to  be  usod  for  a  rapid  development  of 
a  distribution  network.  This  arrangement 
contrasts  sharply  with  that  of  the 
conventional  producer-distributor/dealer 
relationship  in  which  the  producer  must 
generate  capital  from  profits  or  obtain  it  from 
conventional  sources. 

•  •  •  •  • 

As  clearly  demonstrated  by  the  record 

*  '   '  many  franchisors,  anxious  to  obtain  the 
franchisee's  capital,  find  it  in  their  interest  to 
misrepresent  or  not  fully  disclose  material 
information  needed  by  the  prospective 
franchisee.  (43  FR  59698-99) 

This  characteristic  of  franchising  is 
wholly  absent  from  Volkswagen's 
method  of  doing  business  with  its 
dealers.  Volkswagen  charges  no 
franchise  fee  to  its  dealers.  A  new 
dealer  makes  a  massive  investment 
reaching  as  high  as  $1  million  in  some 
cases  for  such  items  as  business 
premises,  real  estate,  equipment. 
inventory  and  working  capital.  In 
August  1980  the  average  operating 
investment  of  a  Volkswagen  dealer  was 
nearly  one-half  million  dollars.  Out  of 
this  investment  only  a  very  small 
portion  is  paid  to  Volkswagen  for 
anything  other  than  inventory,  special 
tools  or  a  lease  of  dealership  premises 
in  the  event  that  the  dealer  elects  to 
lease  the  premises  from  a  subsidiary  of 
Volkswagen. 

In  view  of  the  heavy  capital 
requirements  of  a  high-volume  motor 
vehicle  manufacturer  in  the  United 
States,  it  would  be  wholly  unrealistic  for 
Volkswagen  to  consider  new  dealers  to 
be  a  potential  source  of  low-cost  capital, 
especially  in  view  of  the  low  dealer 
turnover  rate  and  the  relatively  few  new 
dealerships  established  each  year  by 
Volkswagen.  Volkswagen  raises  capital 
by  selling  motor  vehicles  at  a  profit  and 
by  borrowing  money  from  its  parent 
corporation  or  from  banks.  Selling 
dealerships  is  simply  not  a  viable  means 
of  raising  capital  for  Volkswagen. 
Therefore,  Volkswagen  has  no  incentive 
to  engage  in  deceptive  acts  and 


practices  with  its  new  dealers  in  order 
to  raise  low-cost  capital. 

The  second  characteristic  of  franchise 
marketing  which  leads  to  unfair  and 
deceptive  practices  is  the  relative  lack 
of  sophistication  and  business 
experience  of  potential  franchisees.  In 
the  Statement  of  Basis  and  Purpose  the 
Commission  quotes  from  a  government 
study  placed  in  the  rulemaking  record: 

The  franchise  industry  ♦  *  *  has  been 
plagued  by  numerous  cases  of  abuses  and 
misrepresentations  aimed  at  unsophisticated 
franchisees.  Widespread  instances  have  been 
documented  involving  such  malpractice  as 
high  pressure  franchise  sales  tactics, 
unscrupulous  and  inexperienced  franchisors, 
financially  unstable  franchisors,  hidden  fee 
requirements  and  kick-backs,  failure  to 
provide  information  on  services  and  training 
to  be  furnished  to  the  franchisee,  and  use  of 
coercive  methods  to  get  quick  large  deposits. 
[43  FR  596251 

The  Commission  then  elaborates  with 
its  ovm  conclusions  that  the  potential 
for  abuse  is  caused  by  the  low  level  of 
sophistication  among  franchisees: 

The  impact  of  this  "informational 
imbalance"  is  particularly  acute  in 
franchising  where  many  prospective 
franchisees  possess  a  low  level  of  business 
sophistication.  The  relative  lack  of  business 
sophistication  is  demonstrated  by  numerous 
materials  and  comments  on  the  public  record. 
For  example,  in  The  Economic  Effects  of 
Franchising — a  detailed  study  of  "fast  food" 
franchising  undertaken  by  Professors  Ozanne 
and  Hunt — it  was  reported  that  "*  *  *  68 
percent  of  our  sample  of  franchisees  did  not 
own  a  business  prior  to  their  franchised 
business  and  half  the  franchisees  had 
incomes  below  $10,000  prior  to  buying  their 
franchise."  This  relative  lack  of  business 
experience  and  low  capitalization  is  quite 
striking  in  light  of  the  nature  of  franchising — 
a  ■■*  *  *  highly  complex,  dynamic  and 
changing  area,  with  varied  sophisticated 
business,  financial  and  legal  techniques  and 
complications." 

Given  the  complex  nature  of  most 
franchising  operations,  it  is  somewhat 
surprising  that  a  group  of  relatively 
"unsophisticated"  persons  enters  a  field 
which  requires  such  a  significant  degree  of 
business  acumen.  One  of  the  reasons 
accounting  for  the  involvement  of  such 
persons  in  franchising  is  the  "get  rich  quick" 
claims  utilized  by  many  franchisors  in 
advertisements  and  other  promotional 
materials.  As  indicated  by  numerous 
franchisee  complaints,  such  claims  often 
induce  a  person  who  has  had  little  or  no 
formal  business  training  into  believing  that  he 
or  she  may  earn  a  great  deal  of  money  with 
little  effort  and  in  spite  of  a  lack  of 
experience.  As  further  illustrated  by  such 
complaints  and  related  public  record 
materials,  such  "get  rich  quick"  claims 
frequently  either  are  unsubstantiated  by  the 
franchisor,  or  they  misrepresent  material 
facts  with  regard  to  the  "potential  earnings" 
of  a  particular  franchise  business.  The 
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credibility  of  such  claims  is  often 
compounded  by  headline  stories  in  the  press 
as  to  those  franchisees  who  were  able  to 
obtain  great  personal  wealth  from  the 
operation  of  a  franchise  outlet.  As  noted  by 
Professor  Hunt: 

The  numerous  "rags  to  riches"  stories  in 
the  popular  press  about  franchising  ui  many 
cases  have  presold  franchisees  that  owning  a 
franchise  is  the  key  to  success. 

In  this  regard,  the  susceptible  nature  of 
prospective  franchisees  to  such  claims  of 
■  instant  success"  creates  the  potential  for 
serious  economic  injury  as  a  result  of 
concealment  or  misrepresentation  of  the 
materials  terms  of  the  franchise  business 
under  consideration.  (43  F.R.  59625-26] 

These  findings  are  wholly 
inapplicable  to  Volkswagen  and  its 
dealers.  There  is  nothing 
unsophisticated  about  a  Volkswagen 
dealer  or  his  dealership.  Volkswagen's 
basic  marketing  strategy — the  basis  for 
its  long-run  success  in  the 
marketplace — is  the  reputation  of  the 
product  for  sophistication  and 
reliability.  In  fact.  Volkswagen  became 
the  first  successful  high-volume  motor 
vehicle  importer  by  recognizing  that  the 
American  consumer  demands  high 
reliability  and  requires  fast  and  efficient 
service  for  his  automobile.  Volkswagen 
built  a  dealer  organization  designed  to 
provide  unparallelled  efficiency  in 
servicing  the  product.  This  hard-won 
reputation  has  made  Volkswagen  so 
successful  in  the  Amencan  market  that 
Volkswagen  has  made  the  major 
investments  necessary  to  become  a 
domestic  manufacturer  of  motor 
vehicles.  Volkswagen  is  obviously  not 
^oing  to  jeopardize  this  major 
investment  by  an  injudicious  selection 
of  new  dealers. 

Because  Volkswagen's  reputation 
would  be  destroyed  by  a  hapless  or 
inefficient  dealer  network,  Volkswagen 
selects  only  experienced  businessmen 
thoroughly  familiar  with  the  retail  motor 
vehicle  sales  business  to  become  new 
dealers.  A  person  without  detailed 
knowledge  and  experience  in  this 
business  could  not  obtain  a  Volkswagen 
dealership  even  if  he  offered  to  pay  for 
the  right  to  be  a  dealer.  The  strength  of 
Volkswagen's  dealership  organization  is 
so  vital  to  Volkswagen's  reputation  that 
granting  a  dealership  to  a  person  having 
little  knowledge  about  the  industry  or 
about  the  technical,  legal  and  financial 
aspects  of  operating  a  business  would 
be  unthinkable. 

For  these  same  reasons,  Volkswagen's 
relationship  with  its  dealers  also  lacks 
'he  third  characteristic  of  franchise 
marketing  which  the  Commission  found 
lo  lead  to  deceptive  practices,  namely 
!he  use  of  hard-sell  sales  tractics  to 
collect  a  franchise  fee  from  a  franchisee 
who  has  had  insufficient  time  to 


investigate  the  transaction.  The 
Commission  described  these  selling 
methods  as  follows: 

Since  many  individuals  seeking 
opportunities  as  franchisees  are  not  familur 
with  franchising  operations,  it  has  bt^comp 
common  practice  for  franchisors  to  use  :a 
r;ompiele  range  of  promotional  and  s»»llin>^ 
techniques  to  reach  such  persons. 
Newspapers,  magazines,  and  direct  mailings 
,ire  used  to  attract  the  attention  of 
prospe(.;live  franchisees.  In  both  ad\  ertising 
and  promotional  literature,  franchisors  offpn 
stress  that  a  prospective  franchisee  nee<is  no 
prior  business  experience.  Those  answermG 
such  advertisements  are  often  sent  a 
"franchise  kit"  containing  matenal  which 
emphasizes  the  ad\  antages  of  the  p,irticular 
franchise.  This  promotional  matenal  may  be 
followed  by  a  call  from  a  salesperson,  vsho 
makes  a  presentation  and  attempts  to 
convince  the  "prospective  franchisee"  to  sign 
a  contract.  Another  approach  to  franchise 
recruitment  is  the  business  opportunity'  trade 
show.  These  shows  have  been  reaularly  held 
in  many  cities 

In  addition  to  advertising  and  tranchise 
shows,  some  franchisors  employ  franchise 
brokers  to  recruit  new  franchisees  into  the 
system.  |43  FR  59B23| 
♦  *  *  ♦  « 

FinaHv,  man>  prospective  franchisees  are 
not  given  an  adequate  opportunity  to  review 
these  complex  [franchise)  aj^reements  as  the 
result  of  false  sales  pitches  or  hi^h  pressure 
tactics.  The  information  provided  to 
prospective  franchisees  by  operation  of  the 
rule  should  present  a  much  clearer  picture  of 
the  m.iteri.il  factors  invoked  in  a  decision 
whether  to  enter  into  a  franchise  relationship. 
and  should  therefore  dissuade  prospective 
franchisees  from  "signing  in  the  enthusiasm 
ot  the  moment  and  repenting  at  leisure."  That 
such  a  decision  merits  long  and  serious 
consideration  is  readily  apparent  from  the 
franchisee  complaints  on  the  record  of  the 
present  proceeding,  as  discussed  infra.  |43  FR 
5^27) 

In  contrast.  Volkswagen  does  no\.  sell 
dealerships  at  any  price.  Volkswagen 
grants  dealerships  to  those  few  persons 
who  have  sufficient  business  acumen 
and  prior  automobile  experience  lo 
exhibit  a  high  probability  of  succeeding 
in  the  retail  automotive  business. 

Because  of  the  huge  amounts  of 
capital  required  by  a  oew  dealer  to  start 
up  his  business,  a  new  dealer  will 
necessarily  have  many  meetings  with 
Volkswagen  representatives,  and  the 
dealership  transaction  will  necessarily 
be  reviewed  by  the  new  dealer's 
bankers,  attorneys  and  accountants  as 
well  as  the  new  dealer  himself.  In  short, 
establishing  a  new  dealership  involves  a 
sophisticated  series  of  transactions  with 
both  parlies  utilizing  considerable 
business  experience  and  the  help  of 
legal  and  financial  advisors.  In  this 
setting,  the  disclosure  statement 
mandated  by  the  Franchise  Rule  seems 
unnecessary.  The  relevant  information 


mandated  by  the  disclosure  statement. 
as  well  as  considerable  quantities  of 
additional  information,  will  necessarily 
he  demanded  by  the  new  dealer  s 
b. inkers  and  fmaiMiial  and  legal 
advisors,  and  will  be  provided  b\ 
Volkswagen  for  their  evaluation 

Thus,  the  burdens  of  complian*  .- 
imposed  upon  Volkswagen  have  no 
offsetting  utility  to  the  public.  There  is 
no  reason  to  freeze  Volkswagen  into 
forever  conducting  its  business  with  its 
dealers  in  literal  compliance  with  ',.he 
terms  of  the  staff  advisory  opinion  or  lo 
require  Volkswagen  to  prepare  and 
disseminate  the  documents  mandated 
by  the  Rule,  especially  since  most  of 
Volkswagens  competitors  have  been 
exempted  from  these  requirements  by 
the  Commission. 

III.  Conclusion 

For  all  of  the  above-stated  reasons. 
Volkswagen  respectfully  requests  that 
the  Commission  issue  an  order  pursuant 
lo  15  U.S.C  57a(g)  exempting 
Volkswagen  and  its  subsidiaries  from 
the  requirements  of  the  Franchise  Rule. 

Respectfully  submitted. 

Robert  C.  Kahrl. 

Jones.  Day.  Reavis  &  Pogue.  1700  Union 

Commerce  Building.  Cleveland,  Ohio  44173. 

(216)  696-3939.  Attorneys  for  PetiLoaer. 

Volkswagen  of  America.  Inc. 

January  20.  1981 

United  States  of  Amerira.  Before  the 
Federal  Trade  Commission 

In  the  matter  of  the  Trade  Regulation 
Rule  entitled  "Disclosure  Requirements 
and  Prohibitions  Concerning  Franchising 
and  Business  Opportunity  Ventures". 
TRR  No.  21.')-34. 

Petition  for  Exemption 

Southwest  Subaru  Star  Corp. 
("Petitioner")  hereby  petitions  the 
Commission  pursuant  to  Section  18(g)  of 
the  Federal  Trade  Commission  Act.  15 
U.S.C.  57a(g)  (1976)  and  16  CFR  1.16  and 
1.21  et  seq.  for  exemption  from  the 
above-captioned  trade  regulation  rule. 
16  CFR  Part  436  ("Rule"),  in  connection 
with  the  advertising,  offering,  licensing, 
contracting,  sales  or  other  promotion  of 
dealerships  for  the  sale  ol  Subaru  motor 
vehicles  and  related  parts,  options  and 
accessories  ("motor  vehicles"). 

Petitioner,  an  independently-owned 
and  operated  corporation  engaged  in  the 
regional  distribution  of  Sulwru  motor 
vehicles,  seeks  exemption  from  the  Ruie 
for  the  reasons  set  forth  in. the  Petition 
for  Exemption  filed  on  December  23 
1980  (TRR  No.  21S-34)  filed  on  bf^half  of 
Subaru  of  .New  England,  Inc.. 
Distributors,  Inc.,  Subaru  Dislnbutors 
Corp.,  Subaru  Northwest.  Inc..  Subaru 
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Mid-America,  and  Subaru  South,  Inc. 
Because  there  are  no  material 
differences  between  Petitioner  and  the 
aforementioned  independent  Subaru 
distributors  for  the  purposes  of  this 
Petition.  Petitioner,  with  the  concurrence 
of  these  distributors,  requests  that  the 
Commission  consolidate  this  Ptition 
with  the  aforementioned  Petition  of 
December  23. 1980  and  issue  its  order 
exempting  Petitioner  from  the  Rule  in 
accordance  therewith. 

Respectfully  submitted. 
Date:  April  28,  1981. 

Richard  A.  Whiting. 

Kenneth  D.  Ludwig.  Steptoe  f'fnhnson.  1250 

Connecticut  Avenue.  Washington.  DC.  20036. 

(FR  Doc,  82-31832  Filed  n-l<>-8£  S:45  dm| 
BILUNG  COOC  S7S0-01-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFB  Part  1308 

Schedules  of  Controlled  Substances: 
Placement  of  Parahexyl  Into 
Sct>eduiel 

agency:  Drug  Enforcement 
Administration,  Justice.  j 

action:  Final  rule. 

,  summary:  This  final  rule  is  issued  by 
the  Acting  Administrator  of  the  Drug 
Enforcement  Administration  to  place  the 
substance,  parahexyl,  into  Schedule  I  of 
the  Controlled  Substances  Act  (CSA)  (21 
U.S.C.  801  et  seq.].  This  scheduling 
action  is  necessary  for  the  United  States 
to  discharge  its  obligations  under  the 
Convention  on  Psychotropic  Substances, 
1971.  As  a  result  of  this  rule,  the 
regulatory  controls  and  criminal 
sanctions  of  Schedule  I  of  the  CSA  will 
be  applicable  to  the  manufacturing, 
distribution  and  possession  of 
parahexyl. 

EFFECTIVE  DATE:  December  22,  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McCIain.  Jr..  Chief.  Drug 
Control  Section,  Drug  Enforcement 
Administration.  Washington.  D.C.  20537. 
Telephone:  (202)  633-1366. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  21  CFR  Fart  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

On  Thursday.  August  5, 1982.  a  notice 
was  published  in  the  Federal  Re^ster 
(47  FR  33986-7)  proposing  to  place  the 
substance,  parahexyl.  into  Schedule  I  of 
the  CSA.  The  scheduling  of  parahexyl 
under  the  CSA  is  necessary  for  the 
United  States  to  be  In  compliance  with 
its  international  drug  treaties,  in  this 


case,  the  Convention  on  Psychotropic 

Substances.  1971. 

.■Ml  interested  persons  were  given 
until  October  4,  1982.  to  submit  any 
comments  or  objections  regarding  this 
proposal.  No  comments  or  objections 
were  received  in  response  to  this 
proposal  nor  were  there  any  requests  for 
a  hearing  on  this  matter. 

Parahexyl  is  a  synthetic  analog  of 
de!ta-9-tetrahydro-cannabinol  (THC),  an 
active  ingredient  of  cannabis. 
CheTiically,  parahexyl  is  3/hexyl-l- 
hydroxy-7.8,9,10-tetrahydro-6.6,9- 
trimethyl-6H-dibenzo-[b,d]pyran. 
Parahexyl  has  no  legitimate  medical  use 
in  the  United  States  at  this  time.  In 
preclinical  and  clinical  tests,  parahexyl 
demonstrated  effects  consistent  with 
those  of  psychoactive  cannabinoids, 
including  delta-9-THC.  and  can  be 
considered  a  hallucinogenic  substance. 

Based  on  the  scientific  and  medical 
evaluation  and  recommendation  of  the 
Assistant  Secretary  for  Health,  acting  on 
behalf  of  the  Secretary  of  Health  and 
Human  Services,  and  based  on  his 
independent  evaluation  in  accordance 
with  21  use.  Snfc).  the  Acting 
Administrator  of  DEA,  pursuant  to  the 
provisions  of  21  U.S.C,  811(a)  and  (b). 
finds  that: 

1.  Based  on  information  now 
available,  parahexyl  has  a  high  potential 
fijr  abuse; 

2.  Parahexyl  currently  has  no 
accepted  medical  use  in  treatment  in  the 
United  States;  and 

3.  There  is  a  lack  of  accepted  safety 
for  use  of  parahexyl  under  medical 
supervision. 

The  above  findings  are  consistent 
with  the  placement  of  parahexyl  into 
Schedule  I  of  the  CSA.  All  regulations 
applicable  to  parahexyl  as  a  Schedule  I 
substance  are  effective  on  December  22. 
1982,  and  are  as  follows; 

1.  Registration.  Any  person  who 
manufactures,  distributes,  delivers, 
imports  or  exports  parahexyl,  or  who 
engages  in  research  or  conducts 
instructional  activities  with  respect  to 
this  substance,  or  who  proposes  to 
engage  in  such  activities,  must  be 
registered  to  conduct  such  activities  in 
accordance  with  Parts  1301  and  1311  of 
Title  21  of  the  Code  of  Federal 
Regulations. 

2.  Security.  Parahexyl  must  be 
manufactured,  distributed  and  stored  in 
accordance  with  §§  1301.71-1301.76  of 
Title  21  of  the  Code  of  Federal 
Regulations. 

3.  Labeling  and  Packaging.  All  labels 
and  labeling  for  commercial  containers 
of  parahexyl  must  comply  with  the 
requirements  of  §§  1302.03-1302.05, 
1302.07,  and  1302.08  of  Title  21  of  the 
Code  of  Federal  Regulations, 


4.  Quotas.  All  persons  required  to 
obtain  quotas  on  parahexyl  shall  submit 
applications  pursuant  to  §§  1303.12  and 
1303.22  of  Title  21  of  the  Code  of  Federal 
Regulations, 

5.  Inventory.  Every  registrant  required 
to  keep  records  who  possesses  any 
quantity  of  parahexyl  shall  take 
inventories,  pursuant  to  §§  1304.11- 
1304.19  of  Title  21  of  the  Code  of  Federal 
Regulations,  of  all  stocks  of  parahexyl 
on  hand. 

6.  Records.  All  registrants  required  to 
keep  records  pursuant  to  §§  1304.21- 
1304.27  of  Title  21  of  the  Code  of  Federal 
Regulations  shall  do  so  regarding 
parahexyl, 

7.  Reports.  All  registrants  required  to 
submit  reports  pursuant  to  §§  1304.37- 
1304.41  of  Title  21  of  the  Code  of  Federal 
Regulations  shall  do  so  regarding 
parahexyl. 

8.  Order  Forms.  All  registrants 
involved  in  the  distribution  of  parahexyl 
shall  comply  with  the  order  form 
requirements  of  §§  1305.01-1305.16  of 
Title  21  of  the  Code  of  Federal 
Regulations. 

9.  Importation  and  Exportation.  All 
importation  and  exportation  of 
parahexyl  shall  be  in  compliance  with 
Part  1312  of  Title  21  of  the  Code  of 
Federal  Regulations. 

10.  Criminal  Liability.  The  Acting 
Administrator,  Drug  Enforcement 
Administration,  hereby  orders  that  any 
activity  with  respect  to  parahexyl  not 
authorized  by,  or  in  violation  of,  the 
Controlled  Substances  Act  or  the 
Controlled  Substances  Import  and 
Export  Act  shall  be  unlawful,  except 
that  any  person  who  is  entitled  to 
registration  under  such  acts  may 
continue  to  conduct  normal  business, 
research  or  professional  practice  with 
parahexyl  between  the  date  on  which 
this  order  is  published  and  the  date  on 
which  he  obtains  or  is  denied 
registration:  Provided,  that  application 
for  such  registration  is  submitted  on  or 
before  December  22. 1982. 

Pursuant  to  5  U.S.C.  605(b).  the  Acting 
Administrator  certifies  that  the 
placement  of  parahexyl  into  Schedule  I 
of  the  Controlled  Substances  Act  will 
have  no  impact  upon  small  businesses 
or  other  entities  whose  interests  must  be 
considered  under  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354). 
Parahexyl  has  no  legitimate  medical  use 
or  manufacturer  in  the  United  States. 
Control  of  parahexyl  is  required  for  the 
United  States  to  meet  its  international 
treaty  obligations. 

In  accordance  with  the  provisions  of 
21  U,S,C.  811(a).  this  final  rule  placing 
parahexyl  into  Schedule  I  of  the  CSA  is 
a  formal  rulemaking  "on  the  record  after 
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opportunity  for  a  hearing."  Such 
proceedings  are  conducted  pursuant  to 
the  provisions  of  5  U.S.C.  556  and  557 
and  as  such  have  been  exempted  from 
the  consultation  requirements  of 
Executive  Order  12291. 

PART  1308— [AMENDED] 

Under  the  authority  vested  in  the 
Attorney  General  by  Section  201(a)  of 
the  CSA  (21  U.S.C.  811(a))  and  delegated 
to  the  Acting  Administrator  of  the  Drug 
Enforcement  Administration  by  the 
Department  of  Justice  regulations  (28 
CFR  0.100),  the  Acting  Administrator. 
hereby  orders  that  21  CFR 
1308.11(d)(15)-{23)  be  redesignated  as  21 
CFR  1308.11(d)(16)-(24);  and  a  new  21 
CFR  1308.11(d)(15)  be  added  to  read  as 
follows: 

§1308.11    Schedule  I. 

*  •  *  -  * 

(d)  *  •   " 

(15)  Parahexyl — 7374;  some  trade  or 
other  names:  3-Hexyl-l-hydroxy-7,8,9,10- 
tetrahydro-6,6,9-trimethyf-6H- 
dibenzo[b.d|pyran;  Synhexyl. 

Dated:  November  9.  1902. 
John  C.  Lawn, 

Acting  Administrator,  Drug  Enforcement 

Administration. 

|FR  Doc   82-31931  Filed  11-19-82.  B:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  5f 
(T.D.  7855] 

Income  Tax— Certain  Elections  Under 
Section  224  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains  rules 
relating  to  certain  elections  under 
section  224  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA).  The 
temporary  regulations  extend  the  time 
for  making  certain  elections  under  new 
section  338  of  the  Internal  Revenue 
Code,  as  added  by  TEFRA,  and  provide 
rules  for  making  section  338  elections 
subject  to  a  special  transitional  rule.  The 
temporary  regulations  provide  guidance 
to  taxpayers  subject  to  the  provisions  of 
section  224  of  TEFRA. 
DATES:  These  temporary  regulations  are 
effective  as  of  November  15, 1982, 
except  that  these  temporary  regulations 


are  effective  for  transitional  rule 
elections  made  before  November  16, 
1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Duane  H.  Pellervo  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel.  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
D.C.  20224  (Attention:  CC:LR:T)  (202- 
566-3458.  not  a  toll-free  call). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  temporary 
regulations  relating  to  elections  under 
section  338  of  the  Internal  Revenue 
Code,  as  added  by  section  224  of  TEFRA 
(Pub.  L.  97-248;  96  Stat,  324).  The 
extension  of  time  for  making  certain 
section  338  elections  contained  in 
§  5f.33&-l  of  these  temporary  regulations 
was  originally  announced  in  a  news 
release  issued  on  November  15,  1982, 
IR-82-134  (Nov.  15,  1982),  and  will  also 
appear  as  Announcement  82-149  in 
Internal  Revenue  Bulletin  No.  1982^8. 
The  provisions  of  §  5f.338-2,  relating  to 
elections  under  a  special  transitional 
rule,  were  contained  in  a  news  release 
issued  on  November  1.  1982,  IR-62-124 
(Nov,  1,  1982),  and  will  also  appear  as 
Announcement  82-144  in  Internal 
Revenue  Bulletin  No.  1982-46.  These 
temporary  regulations  will  remain  in 
effect  until  superseded  by  later 
temporary  or  final  regulations  relating  to 
these  elections.  These  regulations  are 
contained  in  26  CFR  Part  5f.  Temporary 
Income  Tax  Regulations  under  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982  (Pub.  L  97-248). 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

No  general  notice  of  proposed 
rulemaking  is  required  by  5  U.S.C.  553 
(b)  for  temporary  regulations. 
Accordingly,  the  Regulatory  Flexibility 
Act  does  not  apply  and  no  Regulatory 
Flexibility  Analysis  is  required  for  this 
rule.  The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required. 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  Duane  H. 
Pellervo  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  both  on 
matters  of  substance  and  style. 


List  of  Subjects  in  26  CFR  Part  5f 

Income  taxes,  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982. 

Adoption  of  Temporary  Regulations 

PART  5f— (AMENDED) 

The  following  new  §§  5f.338-l  and 
5f  338-2  are  added  to  26  CFR  Par!  5f: 

§  5f. 338-1     Extension  of  time  to  make 
certain  elections  under  section  338(g)  of 
the  Internal  Revenue  Code  of  1954. 

No  election  under  section  338(g)  (other 

than  an  election  under  section  224  (d)(2) 
of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982)  shall  be  due 
before  January  3,  1983  or,  if  later,  30 
days  after  regulations  are  published 
specifying  the  rules  for  making  the 
election. 

§  5f.338-2    Transitional  rule  elections. 

(a)  Scope.  This  section  prescribes 
rules  for  making  section  338  elections 
permitted  by  reason  of  section  224(d)(2) 
of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA) 
(transitional  rule  elections). 

(b)  Manner  of  making  election.  The 
purchasing  corporation  shall  be 
considered  to  have  made  a  transitional 
rule  election  only  if  it  files  a  statement 
of  election  before  November  16.  1982. 
with  the  Internal  Revenue  Service 
Center  with  which  it  files  its  annual 
income  tax  return. 

(c)  Statement  of  election.  The  heading 
of  the  statement  of  election  should 
prominently  identify  the  statement  as  a 
transitional  rule  election  under  section 
338.  The  statement  must — 

(1)  Contain  the  name,  address,  and 
employer  identification  number  of  the 
purchasing  corporation  and  the  target, 

(2)  Identify  the  election  as  an  election 
under  section  338(g)  of  the  Code  that  is 
permitted  by  section  224(d)(2)  of  TEFRA, 
and 

(3)  Be  sijjned  by  a  person  who  states 
under  penalties  of  perjury  that  he  or  she 
is  authorized  to  make  the  election  on 
behalf  of  the  purchasing  corporation. 

(d)  Copy  of  statement  of  election 
attached  to  return  of  target  A  copy  of 
the  statement  of  election  under  the 
transitional  rule  must  be  attached  to  the 
income  tax  return  for  the  target  for  its 
taxable  year  ending  on  the  date  of  its 
deemed  sale  of  assets.  Failure  to  attdch 
a  copy  of  the  statement  to  the  return  v.\A 
not  invalidate  the  election. 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
this  reason,  it  is  found  impracticable  to 
issue  it  with  notice  and  public  procedure 
under  subsection  (b)  of  section  553  of 
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Title  5  of  the  United  States  Code  or 
subject  to  the  effective  date  limitation  of 
subsection  (d)  of  that  section. 

(Sees.  338  and  7805  of  the  Internal  Revenue 
Code  of  1954  (96  Stat.  324,  26  U.S.C.  338.  68A 
Stat.  917.  26  U.S.C.  7805,  respectively)) 

Roscoe  L  Egger,  Jr., 

Commissioner  of  Interna/  R^vpnvf 

Approved:  November  16,  1982 
]ohn  E.  Ckapatan. 
A  ss  IS  tanl  Secretory  of  the  Treasury. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  123 
(W-8-FRL2238-6) 

Wyoming  Oi  A  Gas  Con«enration 
CommlMion.  Underground  Iniection 
Control  Program  Approval 

agency:  Envrronmentai  Protection 

Agency. 

action:  Approval  of  State  program. 

SUMMARY:  The  State  of  Wyoming  has 
submitted  an  appbcation  under  Secbon 
1425  of  the  Safe  Drinking  Water  Act  for 
the  apfvoval  of  an  Unden^ound 
Injection  Control  (UlC)  program 
governing  Class  II  oil  and  natural  gas 
related  injection  wells.  After  careful 
review  of  the  application  and  comments 
received  from  the  public,  the  Agency  has 
determined  that  the  State's  injection 
well  program  for  Class  D  wells  meets 
the  requirements  of  Section  1425  of  the 
Act.  Therefore,  this  application  covering 
Class  II  injections  is  approved 
EFFECTIVE  DATE  This  approval  is 
effective  November  22. 1982. 


FOn  FURTMBI  ■yOWaUTlOW  CONTACT 
Patrick  A.  Crotty,  Chiet  Colorado/North 
Dakota /Wyoming  Section.  Drinking 
Water  Branch,  U.S.  Environmental 
Protection  Agency,  Region  Vlil.  1860 
Lincoln  Street  Denver.  Colorado  80295. 
(303)  837-2731.  Copies  of  the 
respomivaiess  summary  are  available 
from  the  above  address. 
SUPPLBNENTAL  MFORMATION:  Part  C  of 
the  Safe  Drinking  Water  Act  (SDWA) 
provides  for  an  Underground  Injection 
Control  fUlC)  program.  Section  1421  of 
the  SDWA  requires  the  Adrainistrator  to 
promnlgate  minimam  reqnirements  for 
effective  State  programs  to  prevent 
underground  injectioo  which  endangers 
drinking  water  sovces.  The 
Adnuntrator  is  abo  to  list  in  the 
Federal  Ragiatcr  each  State  for  wh)ch  m 
his  ^udyaept  a  State  UlC  program  may 
be  necessary.  Each  SUte  listed  shall 
submit  to  the  Adramistrator  an 


application  which  contains  a  showring 
satisfactory  to  the  Administrator  that 
thp  Statf:  (i)  Has  adopted  after 
rt.Ksonable  notice  and  public  hearings,  a 
UlC  program  which  meets  the 
requirements  of  regulations  in  effect 
undfT  Section  1421  of  the  SDWA.  and 
(ii)  will  keep  such  records  and  make 
such  reports  with  respect  to  its  activities 
under  its  UIC  program  as  the 
Administrator  may  require  by 
rejjulations.  After  reasonable 
opportunity  for  public  comment  the 
Admi'jistrator  shall  by  rule  approve, 
disapprove,  or  approve  in  part  and 
disapprove  in  part  the  State's  LHC 
program. 

The  SDWA  was  amended  on 
December  ."5,  1980.  to  include  Section 
1425,  which  establishes  an  alternative 
method  by  which  a  State  may  obtain 
primary  enforcement  responsibility  for 
those  portions  of  its  UTC  program 
related  to  the  recovery  and  production 
of  oil  and  natural  gas  (Class  II  wells). 
Specifically,  instead  of  meeting  the 
Consolidated  Permits  Regulations  (40 
CFR  Parts  122,  123  and  124)  and  related 
Technical  Criteria  and  Standards  (40 
CFR  146),  a  State  may  demonstrate  that 
Its  program  meets  the  more  general 
statutory  requirements  of  Section 
1421(b)(1)  (A)  through  (D)  and 
represents  an  effective  program  to 
pre\  ent  endangerment  of  underground 
sources  of  drinking  water. 

The  State  of  Wyoming  was  listed  as 
needing  an  UIC  program  on  September 
25,  1978  (43  FR  43420).  The  State  of 
Wyoming  submitted  an  application 
under  Sections  1422  and  1425  on 
February  11,  1982,  for  the  approval  of  an 
UIC  program  governing  Classes  L  U.  Ill, 
IV  and  V  injection  wells.  The  program 
would  be  jointly  administered  by  the 
Wyoming  Department  of  Environmental 
Quality  (DEQ).  applying  under  Section 
1422.  for  Classes  I,  III.  IV,  and  V  wells, 
and  the  Wyoming  Oil  and  Gas 
Consersation  Commission  (OGCC). 
applying  under  Section  1425,  for  Class  n 
wells.  On  March  12, 1982.  EPA  pubhshed 
notice  of  its  receipt  of  the  application. 
requested  public  comments,  and 
scheduled  a  public  hearing  on  the 
Wyoming  UIC  program  submitted  by  the 
DEQ/OGCC  (47  FR  10B62).  A  pubUc 
hearing  was  held  on  April  13,  1982  in 
Casper.  Wyoming.  Because  the  revision 
processes  for  each  of  the  two 
components  of  the  total  appbcation  did 
not  coincide,  the  1425  application  for 
Class  n  wells  was  separated  from  the 
total  application  to  be  considered  at  this 
time.  A  decision  on  the  consolidated 
permit  application  for  Qasaes  L  III,  IV. 
and  V  will  be  made  at  a  later  date 
consistent  with  an  extension  of  the 
review  agreed  to  by  EPA  and  the 


Wyoming  DEQ.  After  careful  review  of 
the  application  and  associated  State 
memoranda  of  agreement  and  the 
comments  received  from  the  public  I 
have  determined  that  the  Wyoming  UIC 
program  submitted  by  the  Wyoming 
OGCC  for  Class  II  wells  meets  the 
requirements  of  Section  1425  of  the 
SDWA,  and  hereby  approve  it. 

In  this  application,  Wyoming  chose 
not  to  assert  jurisdiction  over  Indian 
lands  or  reservations  for  purposes  of  its 
UIC  program.  Therefore,  the 
Environmental  Protection  Agency  will, 
at  a  future  date,  prescribe  a  UIC 
program  governing  injection  wells  on 
any  Indian  lands  or  reservations  in 
Wyoming. 

EPA  is  publishing  this  approval 
effective  immediately  so  that  Wyoming 
can  begin  issuing  UIC  permits  for  Class 
II  injection  wells  under  the  UIC 
program. 

The  terms  listed  below  comprise  of  a 
complete  listing  of  the  thesaurus  terms 
associated  with  40  CFR  Part  123,  which 
sets  forth  the  requirements  for  a  State 
requesting  the  authority  to  operate  its 
own  permit  program  of  which  the 
Underground  Injection  Control  program 
is  a  part.  These  terms  may  not  all  apply 
to  this  particular  notice. 

List  of  Subjects  in  40  CFR  Part  123 

Hazardous  materials,  Indians — lands. 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal.  Water  pollution  control,  Water 
supply.  Intergovernmental  relations. 
Penalties,  Confidential  business 
information, 

OMB  Approval 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  certify  that  approval  by  EPA 
under  Section  1425  of  the  Safe  Drinking 
Water  Act  of  the  application  by  the 
Wyoming  Oil  and  Gas  Conservation 
Commission  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  since  this  rule 
only  approves  State  actions.  It  imposes 
no  new  requirements  on  small  entities. 

Dated:  November  15.  1982. 
Anne  M.  Gorsuch, 

Adntinislrator. 

|FR  Due  82-Smi  FUad  11-t»-K:  *M  url 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  5-4 
[APD  2800.2  CHGE  28] 

Unsolicited  Proposals 

AGENCY:  General  Services 
Administration. 

ACTION:  Final  rule. 


summary:  The  General  Services 
Administration  Procurement 
Regulations,  Chapter  5.  are  amended  to 
prescribe  procedures  regarding  receipt, 
review  and  evaluation  of  unsolicited 
proposals.  This  document  designates  the 
Office  of  Policy  Formulation  as  the 
agency  point  of  contact  for  unsolicited 
proposals.  The  intended  effect  of  this 
revision  is  to  streamline  the  procedures 
for  handling  such  proposals. 

EFFECTIVE  DATE:  November  29, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Philip  G.  Read,  Director,  Office  of 
Federal  Procurement  Regulations,  Office 
of  Acquisition  Policy  (202-523-4755). 

List  of  Subjects  in  41  CFR  Part  5-4 

Government  procurement.  Unsolicited 
proposals. 

1.  The  table  of  Parts  for  GSPR  5  is 
amended  by  adding  ihe  following  entry: 

Part 

5-4    Special  types  and  methods  of 
procurement. 

2.  The  contents  of  Part  5-4.  is  added 
as  follows: 

PART  5-4— SPECIAL  TYPES  AND 
METHODS  OF  PROCUREMENT 

Subpart  S-4.9— Unsolicited  Proposals. 

Sec. 

5-4.908    Agency  point  of  contdct. 

5-4  909     Receipt,  review  and  evaluation. 

Authority:  Sec  205(r),  63  Stat  390:  (40 
U.S.C.  486(c)) 

3.  Subpart  5-4.9,  Unsolicited 
proposals,  is  added  as  follows: 

Subpart  5-4.9— Unsolicited  proposals. 

§  5-4.908    Agency  point  of  contact 

(a)  The  Office  of  Policy  Formulation 
(VP)  is  designated  as  the  GSA  point  of 
contact  for  overall  coordination  of 
unsolicited  proposals.  The  address  is: 
General  Services  Administration,  Office 
of  Acquisition  Policy  (VP),  18th  and  F 
Streets  NW.,  Washington,  D.C.  20405. 

(b)  Regional  procurement  activities 
shall  be  the  local  points  of  contact  for 
review  and  acknowledgement  of 
unsolicited  proposals. 


§  S-4.909    Receipt,  review  and  evaluation. 

(a)  Receipt.  (1)  Unsolicited  proposals 
shall  be  acknowledged  as  soon  after 
receipt  as  possible  by  the  office 
designated  as  the  local  point  of  contact 
as  follows: 

(i)  When  an  unsolicited  proposal  is 
received  first  by  the  Region.  Service,  or 
Staff  Office  which  will  perform  the 
evaluation  that  organization  shall 
inform  the  offeror  by  letter  that  the 
proposal  has  been  received.  The  letter 
should  indicate  the  name,  business 
address,  and  telephone  number  of  the 
individual  who  will  evaluate  the 
proposal. 

(ii)  A  copy  of  the  letter  to  the  offeror 
shall  be  sent  to  the  Office  of  Policy 
Formulation  (VP). 

(2)(i)  When  an  unsolicited  proposal  is 
received  first  by  a  Region.  Service,  or 
Staff  Office  which  is  not  in  a  position  to 
evaluate  it,  that  organization  shall  send 
the  proposal  to  VP.  as  soon  as  possible. 
VP  will  determine  which  organization 
will  be  responsible  for  the  evaluation  vA 
the  proposal. 

(ii)  The  proposal  will  be  sent  to  the 
Region,  Service  or  Staff  Office  that  VP 
has  determined  will  be  responsible  for 
the  evaluation. 

(iii)  The  Region.  Service,  or  Staff 
Office  which  is  assigned  respon'^'bility 
for  the  evalufltion  of  the  proposal  shall 
inform  the  offeror  by  letter  that  the 
proposal  has  been  received.  The  letter 
should  indicate  the  name,  business 
address  and  telephone  number  of  the 
individual  who  will  e\a!u<jte  the 
proposal. 

(b)  Review  and  evaluation.  (1)  The 
evaluation  shall  be  completed  as  soon 
as  practicable  (normally  within  45  days). 
The  evaluator  shall  send  the  results  of 
the  evaluation  plus  recommended  to  VP. 

(i)  If  the  proposal  is  rejected  the 
evaluator  shall  prepare  an  appropriate 
response  to  the  offeror  for  the  signature 
of  the  head  of  the  organization  assigned 
responsibility  for  the  evaluation.  A  copy 
shall  be  sent  to  VT. 

(ii)  If  the  evaluator  believes  that  the 
proposal  should  be  accepted,  a 
favorable  evaluation  of  the  unsolicited 
proposal  shall  not  be  in  itself,  sufficient 
justification  for  a  sole  source  award  (see 
§  1  4.910). 

(2)  Any  procurement  action  in 
connection  with  an  unsolicited  proposal 
shall  be  in  accordance  with  applicable 
regulations  (see  Subparts  1-4.9  and  5-3), 

Dated:  October  29.  1982. 
Allan  W.  Beres, 

Acting  Assistant  Administrator  fur 
Acquisition  Policy. 

|FR  Doc  g;-31<)82  Fil(>d  11-19-82,  8:4,';  .imj 
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41  CFR  Parts  5-7,  5A-7,  and  5B-7 

Contract  Clauses;  Transfer  of 
Provisions 

AGENCY:  General  Services 
Administration. 

ACTION:  Final  rule. 

SUMMARY:  The  General  Services 
Procurement  Regulations.  Chapters,  are 
amended  by  transferring  revised 
policies  and  procedures  from  Chapters 
5A  and  5B  into  Chapter  5.  The  intended 
effect  is  to  ha\e  a  single  GS.A-wirie 
procurement  regulation  and  improve  the 
procurement  system. 

EFFECTIVE  DATE:  .November  22.  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr  Philip  G,  Read.  Director,  Office  of 
Federal  Procurement  Regulations.  Office 
of  Acquisition  Policy  (202-,'^2,'^-4755). 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  41  CFR  Part  5-7 

Goveriunent  procurement,  Contracl 
clauses. 

CHAPTER  5— GENERAL  SERVICES 
ADMINISTRATION 

[APD  2800.2    CHGE  27] 

Part  5-7  is  added  to  read  as  follows: 

PART  5-7     CONTRACT  CLAUSES 

Subpart  5-7.1— Fixed-Price  Supply 
Contracts 

Sec. 

5-7.102    Required  clauses. 

5-7.102-2    Changes  (Delivery  options). 

5-7.102-4    Variation  in  quantity. 

5-7.102-5     Inspection. 

5-7.102-6    Responsibility  for  supplies 

(Rejected  supplies). 
5-7.102-8    Assignment  of  claims. 
5-7.102-10    Federal,  State,  and  local  taxes. 
5-7.102-50    Payment  of  interest  on 

Government  claims. 
5-7,102-51     Notice  of  shipment. 
5-7.102-52    Offer  of  former  Government 

property. 
5-7.102-53    Interpretation  of  contract 

requirements 
5-r  102-54     Delivery  terms 
5-7  102-55     Patent  indemnification. 
5-7  102-56    Marking  provisions. 
5-7  102-57    Preservation,  packaging,  and 

packing 
5--  102-58     PHcking  list 
5-7,102-59     Ad\prtisir^g  of  ,iv.,iid 
5-7.102-60     Notice  to  the  Government  of 

labor  disputes, 
5-7.102-61     Data  I'mversal  Numbering 

System  (DUNS). 
5-7.102-62     Identification  of  production 

point, 
5-7.102-63     Waiver  of  delivery  schedulr 
5-7.103     Clauses  to  be  used  when  apphcul'  e. 
5-7.103-50     Elxaminatinn  nf  records  bv  GS/\. 


52438       Federal  Register  /  Vol  47.  No.  225  /  Monday.  November  22.  1962  /  Rules  and  Regulatkios 


103-51     Disposition  of  pri)dui:tiop 
samples. 

103-52     Deliven-  orden  receK-«J  and 
shipments  mdde 

103-53     Progressive  dw.ird.s  dnti  monthly 
quantity  allocations. 
103-54     Monthly  supply  potential 
103-55     Method  of  awtird  (.Uuse  ftir  as> 
with  MSP  clause 

103-56     Minimum  order  limitation 
103-57     S»andhy-»tock  clatjses 
H)3-58     Documentation  and  ii>ark.m>> 
103-59    Acceptable  ajje  of  shelf  hfe 


Sec 

5-7. 


5-7 

5-7 
5-7 

5-7 
5-7 
5-7 


5-71103-60     (Reserved). 
5-7.103-61     Preproduction  sample*. 
5-7.103-63     Drawings  referencing  product  or 

material  specifications. 
5-7.103-64     Improperly  packanpd  srrd 

packed  materiaL 
5-7.103-65     Patents,  royalty  payments,  and 

copynghtn. 
5-7,105-66     United  States  DepartimTJt  ot 

Agricahure  fLtSDA)  Cemficatea  of 

Quiity  and  Condition — subctatencr 

purchases, 
5-7,103-67     ITSOA  inspection  of  roasted 

whole  bean  coffee. 
5-7.103-68    Gaaranteed  minimum  quantity 
5-7.103-68     Goveriuoent  a  obligalioa  uiulL-r 

previous  contract. 
5-7.103-71     Scope  of  contract  clauses 
5-7.103-72    Brand  iwmea. 
5-7,103-73    Hazardous  substance*. 
5-7.103-:'4     (Reservedl. 
5-7.103-75     Availability  for  inspectiuu. 

testing,  and  delivery 
5-7.103-78     Bid  evaluabon  factors — weights 

and  dimensions. 
5-7.103-77     Gfattiitie*. 
5-7.103-78    Deliveries  beyond  the 

contractual  period — placing  of  orders. 
5-7.103-80     Classified  information  (secunty 

requirements  clause). 
5-7.103-81     Warranty  of  pesticides 
5-7.103-82     Production  and  debvery  orikTs 
5-7  103-83     Special  direct  df^iverr 

requirement. 
5-7,103-84     Placarding  railcars 
5-7.103-85     Priorities,  atiocations.  and 

controlled  material*. 
5-7.103-86     Part*  and  »ervice«. 
5-7.103-87    TVnie  of  delivery       | 
5-7.104     Additional  clause*. 
5-7.104-1     Liquidated  damat^  provision 

Subpart  5-7.6 — Hxed-Price  Construction 
Contracts 

5-7.602     Required  clause*. 
5-7.602-50     Certification  uf  payment*. 
5-7.603     Clauses  and  notices  to  be  used 

when  applicable. 
5-7,603-50    Examination  of  records  by  CS/\ 
5-7.603-51     Subcontracting  da  use  for  cost 

plus-a-ftxed-fee  construction 
Authority:  Sec.  205(c).  63  Stat.  3S0;  40 
U.S.C.  486(c). 

Subpart  S-7.1    nn&^ricm  Supply 
Contracts 


§  S-7.1 02    Required  claus 

§  S-7. 102-2    Changes  (Dettvery  opttons). 

The  following  clause  amplifies  the 
Changes  clause  in  §  1-7.102  of  the  PTR 
(Article  2.  SUodard  Form  32). 


Changes — Delivery  Options  and  AdjuatmeDts 
in  Transportation  Costs 

Within  tlie  scope  of  Article  2  of  Standard 

h.'rm  12.  the  right  ls  reserved  by  the 
(iovernmenl  at  its  option  ki: 

(a)  Dirp<:t  dftivHries  to  dcstin.ittonR  or  to 
consiunees  other  than  those  originally  named 
in  Ihf  cortrart  for  any  part  or  all  of  the 
quantities  onRirvally  stipulated  in  the 
contract 

(b)  Direct  shipments  in  qttanbties  which 
will  require  a  differentia]  in  rates  from  those 
on  which  the  ct)ntract  prices  are  based,  and 

(c|  Direct  the  C»)ntraclor  to  ship  by  a  mode 
of  transportation  other  than  stipulated  in  the 
contract. 

The  rights  reserved  abtive  may  be 
exercised  with  respect  to  individual  urder* 
by  any  office  authorij^d  to  place  (wderi 
under  the  cootracL  When  delivery  to  a 
destination  other  than  one  named  in  the 
contract  is  directed,  the  Contractor  shall 
deduct  from  their  invoice  the  lowest 
transportation  charges  that  would  havT 
applied  for  the  diverted  quantity  as  a 
separate  shiptneni  lo  the  contract  destination. 
and  shall  add.  as  a  separate  item,  the  lowest 
transportation  charges  applicable  to  the 
quantity  delivered.  Except  M-here  the 
adjustment  is  less  than  Sl0(3  00,  such 
determinations  shall  be  augmented  by  the 
Contractor's  submission  of  (1)  calculations  of 
the  lowest  transportation  charges  that  would 
have  applied  for  delivery  to  the  original 
destination  and  (2)  any  freight  bilk  or 
express  receipts  issued  reflecting  payments 
actually  made.  If  no  such  bills  or  receipts 
wi'-e  issued,  an  explanatory  statement  shall 
hi'  submitted.  If  more  than  one  destination  is 
named  ui  the  contract  the  charges  that  would 
have  appHed  shall  be  those  applicable  to  the 
destination  named  in  the  contract  which  is 
nearest  the  destination  to  which  dehvery  is 
actually  made. 

Distances  between  destinations  shall  be 
determmed  by  reference  to  the  current 
Household  Goocis  Carriers'  Bureau  Mileage 
Guide.  If  two  or  more  contract-named 
destinations  are  equidistant  from  the 
destination  to  which  dehvery  is  actually 
made,  the  destination  yielding  the  lowest 
price  to  the  Government  shall  be  nsed.  In 
making  the  foregoing  computatioa*.  the 
trctnnportabon  charges  osed  will,  in  all  cases. 
be  the  lowest  regularly  established  rates  on 
f.le  with  the  Interstate  Commerce 
rcminission.  the  Federal  Maritime 
Cj  rrimission.  any  State  Regulatory  Body,  or 
Leaal  Confmrt  Carrier  Rates,  provided  a 
certified  copy  of  such  Legal  Contract  Carrier 
Rrt'es  IS  on  file  with  this  Administration  or 
at  companies  the  Contractor  s  invoice  for 
payHMtnL 

(End  of  Clause) 

§5-7.102-4    Variation  in  quantity. 

The  following  clause  may  be  used 
when  It  is  appropriate  to  permit  a 

variation  in  quantity  which  is  caused  by 
conditions  specified  in  the  Variation  in 
Quantity  clause  in  §  1-7.102-4  of  the 
FPR  (Article  4,  Standard  Fonn  32), 

Variation  in  quantity 

A  variation  in  quantity,  when  caused  by 
the  conditions  specified  in  Article  4  of 


Standard  Form  32  will  be  accepted,  provided 
that  (1)  such  variation  is  not  in  exca&s  of 
'  percent  of  the  quantity  ordered,  or  (3)  the 
variation  results  in  a  full  pallet  quantity. 

(Knd  of  Clause) 
§5-7.102-5    Inspection. 

The  following  clause  shall  lie  used  in 
addition  to  the  Inspection  clause  in  §  1- 
7.102-5  of  the  FPR  (ArHcle  5,  Standard 
Form  32).  Current  dollar  rates  shall  he 
obtained  from  the  appropriate  office 
within  the  procuring  activity  and 
included  in  the  blanks  in  paragraph  (b) 
of  the  clause. 

Inspection 

(a)  Source  mspection.  (Use  pro\is»<»n 
proscribed  in  i  5-2.201-58.) 

(b)  Additional  costs  of  inspection  and 
ifsting.  The  Contractor  will  be  charged  for 
any  additional  costs  of  Government 
inspection  and  test  when  (1)  supplies  are  not 
ready  at  the  time  such  inspection  «nd  test  is 
requested  by  the  CMitractor,  (2)  when 
reinspection  or  retesi  is  necessitated  by  prior 
reiection,  or  (3)  F.O.B.  destinatifin  material 
fails  to  arrive  or  arrives  in  a  condition 
requirrng  reinspection  of  the  same  or 
replacement  material.  See  Article  5(c)  of 
Standard  Form  32.  When  such  inspection  and 
test  is  performed  by  or  under  the  direction  of 
the  General  Services  Administration,  charyes 

will  be  at  the  rate  of  $ per  man-hour  if 

the  inspection  is  at  a  GSA  supply  distnbulion 

facility:  S per  man-hour,  plus  travel 

costs  incurred,  if  the  inspection  is  at  any 
\)ther  location;  and  S per  man-hour  for 

laboratory  testing,  except  that  when  a  ti'sting 
facility  other  than  a  Federal  Supply  Service 
laboratory  performs  all  or  part  of  the  required 
tests,  the  Contractor  shall  be  assessed  the 
actual  amount  of  the  costs  incurred  by  the 
Government  as  a  result  of  testing  in  such  a 
facility.  When  inspection  is  performed  by  oi 
under  the  direction  of  any  agency  other  than 
the  General  Services  Administration,  the 
s.ime  charges  may  be  used  or  such  aj^ency 
auiy  assess  tbe  costs  for  performing  the 
inspection  and  testing, 

(c)  Cuntructor  inspection  rrspmtsihility. 
The  inspection  system  required  to  be 
maintained  by  the  Contractor  under  Article 
5(e)  of  Standard  Form  32  may  be  the 
Contractor's  own  facilities  or  any  other 
inspection  facilities  or  services  accept, ibie  to 
the  Government.  H  ^lall  be  utilized  to 
perform  all  inspections  and  tests  of  materials 
and  components  prior  to  incorporation  into 
end  artifdes  and  for  wich  end  articles  prior  to 
offering  the  end  articles  for  delivery  under 
the  contract.  T^  Contractor  is  responsible 
for  controlling  product  quabty  and  for 
offering  to  the  Covernment  for  acceptance 
only  those  supplies  and  services  that  conform 
to  contract  requirements  and  for  maintaining 
objective  evidence  of  this  conformance. 
Records  shall  be  available  for  review  by  the 
Government  representative,  and  copies  of 
individjial  records  shall  be  furnished  upon 
request.  "Due  right  is  reserved  to  the 
GovenuBent  to  eTsltiate  the  acceptability  and 
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effectiveness  of  the  Contractor's  inspection 
system  prior  to  award  and  periodically  during 
the  contract  period.  In  no  event  shall  the 
Government's  right  to  inspect  and  test 
completely  any  and  all  lots  offered  for 
delivery  under  the  contract  be  waived. 
Failure  of  the  Contractor  to  maintain  an 
dcceptable  inspection  system  as  provided  in 
Article  5(e)  and  in  this  clause  may  result  in 
termination  of  the  contract  under  Article  II  of 
the  General  Provisions. 

(d)  Quality  Approved  Manufacturer 
Agreement.  All  of  the  terms  and  conditions  of 
any  existing  Quality  Approved  Manufacturer 
Agreement  entered  into  by  the  Contractor 
and/or  the  contractor's  supplier  and  the 
Government  are  hereby  incorporated  in  this 
contract  and  made  a  part  hereof 

(e)  Inspection  and  recent  ng  reports.  When 
supplies  will  be  inspected  on  the  premises  of 
the  Contractor  or  a  subcontractor,  the 
Contractor  shall  be  responsibile  for 
preparation  and  distribution  of  inspection 
documents  as  follows:  (1)  DD  Form  250, 
Material  Inspection  and  Receiving  Report,  for 
deliveries  to  military  agencies;  or  (2)  GSA 
Form  308.  Notice  of  Inspection,  for  deliveries 
to  GSA  or  other  civilian  agencies.  When 
required,  the  Contractor  will  be  furnished  a 
supply  of  GSA  Form  308  and/or  DD  Form  250. 
and  complete  instructions  for  the  preparation 
and  distribution. 

(f)  Pant  of  acceptance.  (Use  provision 
prescribed  in  §  5-14.203), 

(g)  Availability  of  records.  In  addition  to 
any  other  requirement  of  the  contract,  the 
Contractor  shall  maintain  at  the  point  for 
source  inspection,  and  make  available  to  the 
Contracting  Officer  or  an  authorized 
representative,  for  the  duration  of  the 
contract  and  six  months  (180  days)  thereafter, 
records  showing  the  following  information  for 
each  order  received  under  the  contract:  (1) 
Order  number:  (2)  date  order  received  by  the 
contractor;  (3)  quantify  ordered;  (4)  date 
scheduled  into  production;  (5)  batch  or  lot 
number,  if  applicable;  (6)  date  inspected  and/ 
or  tested;  (7)  date  available  for  shipment;  and 
(8)  dale  shipped  or  date  service  completed. 

(End  of  Clause] 

§  5-7.102-6    Responsibility  for  supplies 
(Rejected  suppHes). 

Responsibility  for  Supplies  (Rejected 
supplies) 

As  provided  in  Article  6  of  Standard  Form 
32.  the  Contractor  shall  bear  all  risks  as  to 
rejected  supplies  after  notice  of  rejection.  The 
Contractor  shall  be  liable  for  all  costs. 
including  but  not  limited  to  storage  costs, 
incurred  by  the  Government  in  taking  such 
measures  as  are  expedient  to  save 
unnecessary  loss  to  the  Contractor.  Should 
the  Contractor  upon  due  notice  fail  to  remove 
or  provide  instructions  for  the  removal  of 
such  rejected  supplies  within  the  period 
specified  by  the  Government,  or  if  no  period 
IS  specified  within  a  reasonable  period  of 
time,  the  supplies  may  be  stored  for  the 
Contractor's  account,  or  reshipped  to  the 
Contractor  at  the  Contractor's  expense,  or 
sold  to  the  highest  bidder  on  the  open  market 
and  the  proceeds  applied  against  the 
accumulated  storage  and  other  costs, 
includmg  costs  of  the  sale.  The  rights  and 


remedies  of  the  Government  provided  in  this 
clause  shall  not  be  exclusive  and  are  in 

addition  to  any  other  rights  and  remedies 
provided  by  law  or  under  this  contract. 
(End  of  Clause) 

§5-7.102-8    Assignment  of  claims. 

Insert  the  clauses  set  forth  in  §§  1- 
30.7  and  5-30.7  under  the  conditions  and 
in  the  manner  prescribed  therein. 

§  5-7. 1 02- 1 0     Federal.  State,  and  local 
taxes. 

Insert  the  clauses  set  forth  in  §  1- 
n. 401-1  and  §  S-11.401-52  under  the 
conditions  and  in  the  manner  prescribed 
therein. 

§  5-7.102-50    Payment  of  Interest  on 
Govemm«nt  claims. 

All  contracts  shall  include  the 
Payment  of  Interest  on  Government 
Claims  clause  set  forth  below; 

Payment  of  interest  on  Government  Claims 

Unless  paid  within  30  days  following  the 
receipt  by  the  Contractor  of  a  written  notice 
from  the  Contracting  Officer  setting  forth  an 
amount  which  has  become  due  and  payable 
from  the  Contractor  to  the  Govprnmenl  under 
this  contract,  such  amount  shall  bear  interest 
commencing  30  days  after  the  receipt  of  such 
demand  at  the  rate  which  has  been 
established  by  the  Secretary  of  the  Treasury 
pursuant  to  Pub.  L  92-41.  85  Stat.  97. 

(End  of  Clause) 

§  5-7. 1 02-5 1     Notice  of  sWpmenf . 

The  following  clause  shall  be  included 
in  all  solictations  to  reserve  to  the 
Government  the  right  to  require  a  notice 
of  shipment  in  appropriate  situations. 
GSA  Form  1056,  Notice  of  Shipment, 
illustrated  in  §  5-16.950-1056,  may  be 
used  for  this  purpose. 

Notice  of  Shipment 

If  specified  in  an  order  submitted  under  the 
contract,  the  Contractor  shall,  at  the  time 
each  shipment  is  made  on  such  order,  furnish 
a  notice  of  shipment  to  either  the  consi>jnee 
or  the  ordering  office  or  both,  as  sperified. 
This  requirement  may  be  satisfied  by 
completion  and  return  of  appropn.iti'  forms 
furnished  by  the  ordenng  office  or  by  the 
furnishing  of  copies  of  bills  of  lading.  freicHt 
bills,  packing  lists,  invoices,  or  similar 
documents  in  accordance  with  normal 
commercial  practice  if  such  document  rlearii, 
identifies  the  order  number,  items  ami 
quanbties  shipped,  dale  of  shipment,  point  of 
origin,  method  of  shipment  and  routing,  and 
name  of  initial  earner. 

(End  of  Clause) 

§  5-7.102-52    Offer  of  former  Government 
property. 

Offer  of  Former  Government  Property 

There  is  no  law  against  selling  back  to  the 
Government  former  Government  surplus 
property,  but  the  General  Services 
Administration  wants  to  know  if  it  is  buying 
such  surplus.  Accordingly,  in  signing  the 


offer,  the  offeror  warrants,  to  the  best  of  his 
knowledge,  information,  and  belief  Ihal 
except  as  otherwise  expressly  stated  in  the 
offer,  none  of  the  items  or  their  components 
covered  by  the  offer  has  been  or  will  be 
acquired  either  directly  or  indirectly  Irom  anv 
agency  of  the  United  States  Government  or 
from  any  Co\erRmenl  owned  corporation 

(End  of  Provision) 

if  5-7. 102-53     Interpretation  of  contract 

requirements. 

Interpretation  of  Contract  Requiremenls 

No  interpretation  of  an\  provision  of  this 
I  ontract.  mrluding  applicilile  specificitions. 
shall  be  binding  on  the  Crovemment  unless 
furnished  or  aureed  to  ;n  writing  by  the 
Contracting  Officer  or  a  designated 
representative. 

(End  of  Clause) 

§  5-7.102-54     Delivery  terms. 

The  follow  mg  clause  shall  be  used  in 
all  solicitations  to  make  reference  to  the 
standard  contract  delivery  terms  of 
Subpart  1-19.3  of  the  FPR. 

.Meaning  of  Delivery  Terms 

The  meaning  of  standard  delivery  terms 
used  in  this  contract,  such  as  f.o.b. 
Destination,  fob.  Origin,  f.a.s.  Vessel.  Port  of 
Shipment,  etc.,  shall  be  as  stated  In  41  CFR 
1-19.3. 

(End  of  Clause) 

§  5-7.102-55     Patent  indemnification 

The  Patent  Indemnity  clause  in  §  5- 
9  150  shall  be  included  in  all  contracts  in 
excess  of  $10,000. 

§5-7.102-56     Marking  provisions. 

Current  doW.iv  rates  shall  be  obtained 
from  approprirtte  office  within  the 
procuring  activity  and  included  m  the 
blanks  in  parasraph  fr)  of  the  clause. 

Marking  Provisions 

(a)  Deliveries  to  civilian  ogertcies.  Unless 
otherwise  specified,  unit,  intermediate,  and 
shipping  container  markings,  including 
special  markings,  shall  be  in  accordance  with 
Federal  Standard  No.  123,  edition  in  effect  on 
the  dale  of  the  solicitation,  and  the 
commodity  specification  for  the  item.  Copies 

if  Federal  Standard  No.  123  may  be  obtained 
f.'^um  the  office  issuing  the  solicitation  or  as 
indicated  in  the  provision  entitled  "Copies  of 
Government  Specifications  and  Standards. 

(b)  Deliveries  to  military  agencies. 
Marking  of  shipments  for  delivery  to  military 
agencies  shall  be  as  otherwise  specified  in 
the  contract  or  in  purchase  orders  issued 
under  the  contract  but.  if  not  so  specrified  the 
interior  packaces  and  the  extenor  shipping 

( imtainers  shall  be  marked  in  acconiani  f 
with  Military  Standard  No  129,  edition  m 
effect  on  the  date  of  the  solicitation 

(c)  Inprnprr'.y  marked  matr-nai.  When  any 
shipment  is  not  marked  in  accurdanre  with 
the  contract  requirements,  the  Governmer;! 
notwithstanding  the  Inspection  clause 
(Article  5.  Standard  Form  32),  shall  have  the 
right,  without  prior  notice  to  the  Contra;  lor. 
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to:  (1)  reject  the  shipment;  (2)  perform  the 
required  marking  by  use  of  Government 
personnel  and  charge  the  Contractor  therefor 

at  a  rate  of  $ per  man-hour  for  the  first 

hour  or  fraction  thereof  and  $ per  man- 
hour  for  each  succeeding  hour  or  fraction 
thereof:  or  (3)  have  the  marking  performed  by 
an  independent  contractor  and  charge  the 
Contractor  at  the  above  rates.  In  connection 
with  any  prompt  payment  discount  offered, 
time  will  be  computed  from  the  date  of 
completion  of  any  marking  or  remarking 
required  by  this  paragraph,  or  receipt  of 
proper  invoice,  whichever  is  later. 

(End  of  Clause) 

§  5-7.102-57    Preservation,  packaging,  and 
paciclng. 

The  following  clause  shall  be  included 
unless  otherwise  specified. 

Preservation,  Packaging,  and  Packing 

Unless  otherwise  specified,  all  items  shiiU 
be  preserved,  packaged,  and  packed  in 
accordance  with  normal  commercial 
practices,  as  defined  in  the  applicable 
commodity  specification.  Packaging  and 
packing  shall  comply  with  the  requirements 
of  the  Uniform  Freight  Classification  and  the 
National  Motor  Freight  Classification  (issue 
in  effect  at  time  of  shipment)  and  each 
shipping  container  of  each  item  in  a  shipment 
shall  be  of  uniform  size  and  content,  except 
for  residual  quantities.  Where  special  or 
unusual  packing  is  specified  in  an  order,  but 
not  specifically  provided  for  by  the  contract, 
such  packing  details  must  be  the  subject  of 
an  agreement  independently  arrived  at 
between  the  ordering  agency  and  the 
Contractor. 

(End  of  Clause)  i 

§5-7.102-58    Packing  list    ' 
Packing  List 

A  packing  list  or  other  suitable  shipping 
document  shall  accompany  each  shipment 
and  shall  show  the  (a)  name  and  address  of 
consignor,  (b)  name  and  address  of 
con.signee,  (c)  Government  purchase  order 
number,  (d)  Government  bill  of  lading 
number  covering  the  shipment,  if  any,  and  (e) 
description  of  the  material  shipped,  including 
item  number,  quantity,  number  of  containers, 
and  package  number,  if  any. 

(End  nf  Clause) 

§  5-7. 1 02-59    Advertising  of  award. 

[a]  The  following  clause,  except  as 
indicated  in  (b)  of  this  section,  shall  be 
included  in  all  solicitations. 

iXdvertising  of  Award 

The  Contractor  agrees  not  to  refer  to 
awards  in  commercial  advertising  in  such  a 
manner  as  to  state  or  imply  that  the  product 
or  service  provided  is  endorsed  or  preferred 
by  the  Federal  Government  or  is  considered 
by  the  Government  to  be  superior  to  other 
products  or  services. 

(Fjid  of  Clause) 

(b)  When  Experimental  Technology 
Incentives  Program  (ETIP)  provisions 
are  included  in  the  solicitation,  the 
following  clause  shall  be  used. 


Advertising  of  Award  With  Experimental 
Technology  Incentives  Program  (ETIP) 
Provisions 

The  Contractor  agrees  not  to  refer  to 
rtwards  in  commercial  advertising  in  an 
inaccurate  or  misleading  manner  or  in  such  a 
m.inner  as  to  state  or  imply  that  the  product 
or  service  is  endorsed  by  the  Federal 
Government.  The  Contractor  may  state  that  a 
contract  was  awarded  pursuant  to  the  ETIP 
criteriH  provided  that  the  information  given  is 
complete  and  accurate. 

(End  of  Clause) 

§  5-7.102-60    Notice  to  the  Government  of 
labor  disputes. 

.Notice  to  the  Government  of  labor  disputes 

(a)  Whenever  the  Contractor  has 

knowledge  that  any  actual  or  potential  labor 
dispute  is  delaying  or  threatens  to  delay  the 
timely  performrfnce  of  this  contract,  the 
Contractor  shall  immediately  give  notice 
thereof,  including  all  relevant  information 
with  respect  thereto,  to  the  Contracting 
Officer. 

(b]  The  Contrdi  tor  agrees  to  insert  the 
notification  requirement  of  this  clause, 
including  this  subparagraph  (b).  in  any 
subcontract  hereunder  with  respect  to  which 
a  labor  dispute  may  delay  the  timely 
performance  of  this  contract;  except  that 
e.ich  such  subcontract  shall  provide  that  in 
the  event  its  timely  performance  is  delayed  or 
a  delay  is  threatened  by  an  actual  or 
potential  labor  dispute,  the  subcontractor 
shall  immediately  notify  the  next  higher-tier 
subcontractor,  or  the  prime  Contractor,  as  the 
case  may  be,  of  all  relevant  information 
concerning  such  dispute. 

(End  of  Clause] 

§  5-7.102-61    Data  Universal  Numbering 
System  (DUNS). 

Data  Universal  Numbering  System  (DUNS) 

(a)  The  offeror  shall  insert  the  DUNS 
number  applicable  to  the  address  entered  in 
Block  17  of  Standard  Form  33,  page  1  of  this 
solicitation; . 

(b)  If  the  offeror's  production  point  (point 
of  final  assembly)  is  other  than  the  location 
entered  on  Standard  Form  33,  or  if  additional 
production  points  are  involved,  the  offeror  is 
requested  to  furnish  the  DUNS  number 
applicable  to  each  production  point.  Spaces 
for  inserting  these  numbers  are  provided  in 
the  clause  of  this  solicitation  where  offerors 
are  to  list  production  point  addresses. 

(c)  If  DU.NS  numbers  have  not  been 
established  for  the  addressed  indicated  in 
paragraphs  (a)  and  (b)  of  this  clause,  GSA 
will  arrange  for  the  assignment  of  these 
numbers  after  award  of  a  contract,  and  will 
notify  the  Contractor  accordingly. 

(End  of  Clause) 

§  5-7.102-62    Identification  of  production 
point. 

A  clause  requiring  offerors  to  identify 
their  production  point(8)  shall  be 
included  in  each  solicitation.  The 
following  example  includes  columns  for 
the  insertion  by  the  offeror  of  basic 


information  needed  for  coding  and  other 
purposes. 

Production  Point 

The  offeror  shall  insert  in  the  spaces 
provided  below  (or  by  an  attachment  to  the 
offer  if  additional  space  is  needed)  the  names 
of  the  manufacturers  of  the  items  offered  and 
the  address,  etc..  of  the  facilities  at  which  the 
items  will  be  manufactured  or  produced. 


Item  No 


Name  of 
manufac- 
turer 


f*TOduction  point 
address,  county, 
and  let  number 


DUNS 
No.* 


'  See  clause  entitled  "Data  Unr^ersal  Numtjenng  System 
(DUNS)  ■■ 

(End  of  Clause) 

§  5-7. 1 02-63    Waiver  of  delivery  schedule. 

To  protect  the  Government's  interest 
and  right  to  require  performance,  the 
following  clause  shall  be  included  in  all 
solicitations: 

Waiver  of  Delivery  Schedule 

None  of  the  following  shall  be  regarded  as 
an  extension,  waiver,  or  abandonment  of  the 
deliver  schedule  or  a  waiver  of  the 
Government's  right  to  terminate  for  default; 
(a)  Delay  by  the  Government  in  terminating 
for  default;  (b)  Acceptance  of  delinquent 
deliveries;  and  (c)  Acceptance  or  approval  of 
samples  submitted  either  after  default  in 
delivery  or  in  insufficient  time  for  the 
Contractor  to  meet  the  delivery  schedule. 

Any  assistance  rendered  to  the  Contrator 
on  this  contract  or  acceptance  by  the 
Government  of  delinquent  goods  or  services 
hereunder  will  be  solely  for  the  purpose  of 
mitigating  damages,  and  is  not  to  be 
construed  as  an  intention  on  the  part  of  the 
Government  to  condone  any  delinquency,  or 
as  a  waiver  of  any  rights  the  Government 
may  have  under  subject  contract. 

(End  of  clause) 

§5-7.103    Clauses  to  be  used  when 
applicable. 


§  5-7.103-50 
GSA. 


Examination  of  records  by 


Insert  the  clause  set  forth  in  S  5-63.104 
in  the  types  of  contracts  subject  to  audit 
listed  in  §  5-63.103. 

§  5-7.103-51    Disposition  of  production 
samples. 

The  following  clause  may  be  included 
in  solicitations  that  specify  source 
inspection  if  testing  is  to  be  conducted 
at  a  Government  facility  and  dificulties 
have  been  experienced  with  suppliers  in 
connection  with  the  disposition  of 
production  samples. 

Disposition  of  Production  Samples 

Production  samples  sent  to  a  Government 
testing  facility  will  be  disposed  of  in  the 
following  manner:  Samples  from  an  accepted 
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jmbering  System 


lot.  not  damaged  in  the  testing  process,  will 
be  returned  promptly  to  the  Contractor  after 
completion  of  tests.  Samples  damaged  in  the 
testing  process  will  be  disposed  of  as 
requested  by  the  Contractor.  Samples  from  a 
rejected  lot  will  be  returned  to  the  Contractor 
or  disposed  of  in  the  manner  requestpd  by  the 
Contractor. 

(End  of  clause) 

§  5-7.103-52    Delivery  orders  received  and 
shipments  made. 

(a)  The  following  clause  shall  be 
included  in  all  requirements  contracts 
for  stock  replenishment.  The  clause  may 
also  be  included  in  definite  quantity 
contracts  for  stock  items  when  the 
contracting  officer  determines  that  close 
monitoring  is  necessary  to  ensure 
compliance  with  contract  delivery 
requirements. 

Status  Report  of  Orders  and  Shipments 

|a)  The  Contractor  shall  furnish  to  the 
■■Xdminisiralive  Contracting  OffictT  (,'\CO|  .) 
report  covering  orders  received  dnd 
shipments  made  during  each  calendar  month 
this  contract  is  in  effect.  The  information 
required  by  the  Government  shall  bo  reported 
on  GSA  Form  1678.  Status  Report  of  Orders 
.ind  Shipments,  in  accordance  with 
instructions  on  the  form,  and  forwarded  to 
.'XCO  not  later  than  the  seventh  workday 
.ifter  the  close  of  each  reporting  ptiriod. 

|b)  An  initial  supply  of  GSA  Form  1678  w  ill 
be  forwarded  to  the  Contractor  with  the 
contract.  Additional  copies  of  the  form,  if 
needed,  may  be  obtained  from  the  AGO.  or 
'he  Contractor  may  reproduce  the  fdrm. 

(End  of  clause) 

(b)  In  accordance  with  the  notitication 
in  the  clause,  the  F*rocurement 
Contracting  Officer  (PCO)  shall  furnish 
to  the  contractor  an  initial  supply  of 
GSA  Form  1678  with  the  ni.^iling  of  the 
contract. 

(c)  The  Administrative  Contracting 
Officer  shall  monitor  incoming  copies  of 
GSA  Form  1678  and  take  appropriate 
action  in  accordance  with  instructions 
issued  by  the  Commissioner,  Federal 
Supply  Service,  or  a  designee. 

§5-7.103-53    Progressive  awards  and 
monthly  quantity  allocations. 

A  clause  similar  to  the  following  shall 
be  used  in  solicitations  specifying 
progressive  awards. 

Progressive  Awards  and  Monthly  Quantity 
Allocations 

(u)  Monthly  quantity  allocution.  (1)  Set 
forth  below  are  the  Government's  estimated 
annual  and  monthly  requirements  for  each 
stock  Item  covered  by  this  invitation.  In  ordei' 
to  preclude  the  placement  of  orders  with  any 
Contractor  in  excess  of  production  capacity, 
offerors  are  requested  to  indicate,  in  the 
spaces  provided,  the  total  quantity  per  month 
which  they  are  willing  to  furnish  of  any  item, 
or  group  of  items,  involving  the  use  of  the 
same  production  facilities.  Since  the  number 
of  items  on  which  any  offeror  may  he  eligible 


for  award  cannot  be  determined  in  advance 
of  bid  opening,  offerors  are  urged,  in  making 
monthly  allocations,  to  group,  for  allocation 
purposes,  as  many  items  as  possible.  Such 
groupings  will  make  It  possible  for  the 
Government  to  make  fullest  use  of  the 
production  capabilities  of  each  offeror  {2] 
Offerors  need  not  limit  their  monthly 
.illocalions  to  the  Government  s  estimated 
monthly  requirements,  since  additional 
iin.inticipated  needs  may  occur  duing  the 
period  of  the  contract.  If  an  offeror  does  not 
insert  monthly  allocation  quantifies,  he  will 
be  deemed  to  offer  to  furnish  all  of  the 
Go\'ernment's  requirements,  even  though 
they  may  exceed  the  stated  estimated 
requirements. 


National  stock 
numt)ef 

Estimaled  annual 

requirements 

■ 
Estimalw)  monthly 

requr**mems 

Offerors  Monthly  Ouant;ty  Allocatkjns 


Items  (X  groups  ot  items  Montriy  allocation  quanuiy 


(b)  Progressive  aw.irds   If  the  low 
responsive  offeror  offers  a  monthly  quantity 
.dioeatlon  of  less  than  the  Government's 
estimated  requirements,  the  Government  may 
make  progressive  awards  to  the  extent 
necessary  to  meet  the  estimated 
requirements.  In  such  cases,  awards  will  be 
made  to  the  low  responsiv;  offeiur.  covering 
Government  re(juirements  ap  to  that  offeror's 
stated  monthly  quantity  allocations,  and  then 
prngressivcly  to  other  offerors  5-7.103-.')4(a) 
■o  the  extent  necessary. 

|c)  Ordering  procedures.  If  progressive 
.iwards  are  made,  orders  wi'il  be  placed  first 
with  the  Contrat;tor  offering  the  lowest  price 
on  e.ich  item  normally  up  to  that  Contractor's 
m.iximum  quantity  allocation  and  then,  in  the 
same  manner,  successively  to  other 
Contractors.  However,  to  avoid  the 
placement  of  unduly  small  orders  or  the 
splitting  of  a  single  requirement  between  two 
Contractors,  the  Government  reserves  the 
right  to  place  orders  with  back-up 
Contractors  whenever  the  ortlers  placed  with 
lower  priced  contractors  equal  or  exceed  95 
percent  of  their  monthly  quantity  allocation 
for  the  item  or  group  of  items  being  ordered. 
In  no  case  will  orders  be  placed  with  any 
Contractor  in  excess  of  his  monthly  quantity 
allocation. 
(End  of  Clause) 

§  5-7.103-54     Monthly  supply  potential. 

(a)  The  Monthly  Supply  Potential 
(MSP)  clause,  and  the  Method  of  .-^ward 
clause  (§  5-7.103-55)  shall  be  included 
in  solicitations  for  requirements 
contracts  for  stock  items. 

Monthly  Supply  Potential 

|a)  The  estimated  requirements  of  the 
Government  for  the  contract  period  and  the 
estimated  peak  monthly  requirements  are 
shown  in  the  schedule  of  items.  Offerors  are 
requested  to  indicate,  in  the  spaces  provided. 


the  total  quantity  per  month  which  they  are 
willing  to  furnish.  This  monthly  supply 
potential  will  be  u.sed  to  preclude  the 
placement  of  orders  in  excess  of  a 
(Contractor's  production  capacity  Offerors 
are  urged  tn  group  as  many  items  or  groups  of 
items  as  possible  m  setting  their  monthly 
supply  piitential  since  the  items  or  groujjs  for 
which  they  m.Ti,  be  eligible  for  aw.ird  (annul 
be  predetermined.  Such  grouping  will  make  it 
possible  to  make  the  fullest  use  of  the 
production  capacity  of  each  successful 
offeror.  For  example.  If  an  offenir  s 
production  facilities  can  produce  all  of  the 
items,  or  groups  solicited,  the  offenjr  may 
insert  a  single  overall  limitation  on  the 
quantity  that  he  can  supply  Offerors  are 
cautioned  that  in  order  to  qualify  for  an 
award,  thetr  monthly  supply  potential  must 
cover  the  Government  s  estimated  peak 
monthly  requirement  for  each  item  or  group 
to  be  awarded,  (croups  of  individual  items 
will  not  be  subdi\  ided  for  aw.ird  purposes. 

(b)  If  an  offeror  does  not  specify  a  monthly 
supply  potential,  they  will  be  dimmed  lo  offer 
to  furnish  125  percent  of  the  Government  s 
estimated  peak  monthly  requirement  for  the 
item  or  group  of  items.  The  quantity 
determined  shall  then  be  considered  as  the 
offerors  monthly  supply  potential. 

Offeror's  Monthly  Supply  Potential 


Hems  or  groups  ol  items 


Ofletor's  inontMy  supply 
potential 


(c)  For  each  offered  item  or  group  of 
ofTered  items  awarded  pursuant  to  this 
solicitation,  the  Contractor  shall  be  obligatinl 
to  nil  all  orders  (regardless  of  destination) 
received  during  any  one  calendar  month  after 
the  effective  date  of  the  contract  if  the 
aggregate  total  quantity  of  such  orders  does 
not  exceed  either  (1)  the  stated  monthly 
supply  potential  or  (2)  if  no  monthly  supply 
potential  is  staled.  125  percent  of  the 
estimated  peak  monthly  requirement  for  the 
item(s)  awarded. 

(d)  The  Contractor  may  refuse  to  accept 
orders,  or  portions  thereof,  in  excess  of  the 
monthly  quantities  the  contractor  is  required 
to  accept,  which  are  received  in  any  one 
calendar  month.  This  refusal  must  be  written 
and  mailed  to  the  ordering  ofrice  within  five 
calendar  days  after  receipt  of  the  order. 
Failure  to  refuse  the  order  within  five 
calendar  days  shall  be  deemed  to  be 
acceptance  of  the  order  by  the  Contrai  tor 

(e)  If  the  Contractor  will  not  accept  any 
additional  orders  after  reaching  the  required 
monlhlv  total,  the  Contractor  is  required  to 
notify  the  Contracting  Officer  Ihis  refusal 
shall  be  made  within  live  oiiendar  da\s  o( 
the  receipt  of  the  order  or  the  order  v\  ill  lie 
deemed  to  have  been  accepted. 

|f)  Ordt.-rs.  or  portions  thereof,  whu  h  ha\  >■ 
been  properly  refused  by  the  Contractor  nuu' 
be  procured  outside  of  the  contract  without 
prejudice  to  either  party. 

ig)  t'pon  acceptance  of  order  for  quantities 
m  excess  of  the  quantities  specified  in 
paragraph  (b)  above,  the  Contractor  will  l)e 
allowed  ..  ■  additional  days  foi  delivery  |or 
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for  making  the  additional  quantities  available 
for  inspection  or  testing)  provided  that  the 
Contractor  notifies  the  Contracting  Officer 
that  additional  delivery  time  is  required  This 
notification  shall  include  the  contract 
number,  NSN,  purchase  order  number,  date  of 
receipt  of  purchase  order,  and  the  quantity 
which  is  in  excess  of  the  monthly  quantities 
the  Contractor  is  required  to  accept. 

Nole. — The  estimated  peak  monthly 
requirements  shown  in  this  solicitation  are 
based  primarily  on  the  Government's 
economic  order  quantity.  In  order  to  give 
Contractors  an  indication  as  to  the  frequency 
of  orders,  the  number  of  orders  expected  to 
be  placed  during  the  contract  period  is  shown 
in  parentheses  next  to  the  estimated  peak 
monthly  requirements.  Computations  as  to 
the  frequency  of  orders  are  necessarily  based 
on  past  experience,  and  Contractors  are 
cautioned  that  this  ordering  pattern  may 
change. 

This  information  is  furnished  to  facilitate 
Contractor's  production  planning  and  has  no 
bearing  on  the  contractual  obligations  of 
either  party. 

(End  of  Clause) 

'Instruction  to  Contracting  Officer 

Fill  in  the  blank  with  a  number  of 
additional  days  not  to  exceed  50  percent  of 
the  specified  delivery  time  or  45  days, 
whichever  is  less. 

(b)  Paragraphs  (d)  and  (e)  of  the 
Monthly  Supply  Potential  Clause  may  be 
revised  as  follows  in  order  to  reduce  the 
time  otherwise  involved  in  the  offering 
and  acceptance  of  orders  in  excess  of 
the  MSP.  However,  the  inventory 
manager  and/or  the  procurement 
activity  must  control  the  issuance  of 
delivery  orders  to  ensure  that  contact  is 
made  with  the  Contractor  before  orders 
exceeding  the  MSP  are  issued. 

Monthly  Supply  Potential 

(a)  No  change. 

(b)  No  change. 

(c)  No  change. 

(d)  The  Contractor  may  refuse  to  accept 
orders,  or  portions  thereof,  which  are 
received  in  any  one  calendar  month  which 
exceed  the  monthly  quantities  he  is  required 
to  accept. 

(e)  Orders,  or  portions  of  orders,  which 
exceed  the  Contractor's  monthly  supply 
potential  wrill  first  be  offered  to  the 
Contractor  by  telephone  or  telegram.  The 
Contractor  shall  furnish  an  acceptance  or 
refusal  by  telegram,  telephone,  or  in  writing 
within  three  working  days  from  the  date  of 
the  telephone  conversation  or  receipt  of  the 
telegram.  If  the  Contractor  accepts  or  refuses 
by  telephone,  the  Contractor  shall  send  a 
confirming  telegram  or  letter.  The  Contracting 
Officer  shall  deem  that  failure  by  the 
Contractor  to  respond  to  such  offer  within 
three  working  days  to  be  the  same  as  refusal 
of  the  offer. 

(f)  No  change.  * 

(g)  No  change. 
Noto.-No  change. 


IJMI 


(End  of  Clause) 

(c)  Guidelines  for  use  of  the  Monthly 
Supply  Potential  (MSP)  and  Method  of 
Award  clauses. 

(1 1  Items  or  groups  of  items  will  not  be 
subdivided  for  award  purposes. 
Subdivision  for  partial  quantities  may 
be  made  only  as  progressive  awards. 

(2)  The  MSP  clause  provides  space  for 
bidders  to  insert  their  MSP's  for 
individual  items,  or  to  furnish  a 
combined  MSP  for  all  items  or  groups  of 
items.  This  space  shall  not  be 
rearranged  or  relocated  in  the  item 
listing  as  it  is  designed  to  encourage 
offerors  to  furnish  a  combined  MSP  for 
as  many  items  or  groups  of  items  as 
possible. 

(3)  Estimated  requirements  for  the 
contract  period  and  estimated  peak 
monthly  requirements  (EPMR)  shall  be 
shown  for  each  item  whether  the  award 
is  to  be  made  on  individual  items  or  in 
the  aggregate 

(4)  The  Contracting  Officer  shall  use 
in  solicitations  the  estimated  quantities 
and  EPMR's  furnished  by  the  inventory 
manager.  Changes  to  the  quantities  may 
be  made  by  the  Contracting  Officer  only 
after  coordination  with  the  inventory 
manager.  Quantities  may  be  adjusted  to 
bring  them  in  line  with  standard  pack 
requirements  and  to  round  them  off, 

(5)  The  number  of  orders  which  may 
be  expected  to  be  placed  during  the 
contract  period  will  be  shown  in  the 
requirements  forecast.  This  figure  shall 
be  shown  in  solicitations  in  parentheses 
next  to  the  EPMR.  Accordingly,  a  note 
has  been  added  to  the  MSP  clause  to 
explain  to  offerors  the  significance  of 
this  parenthetical  figure. 

§  5-7.103-55    Method  of  award  clause  for 
use  with  MSP  clause. 

The  following  clause  shall  be  used  in 
solicitations  containing  the  MPS  clause 
in  §  5-7.103-54.  The  clause  must  be 
appropriately  modified  where  the 
solicitation  covers  only  items  to  be 
awarded  individually  or  only  groups  of 
items  to  be  awarded  in  the  aggregate. 
Also,  paragraph  (b)(1)  of  the  clause  must 
be  modified  where  other  than  the 
weighted  factor  formula  method  (e.g. 
pre-established  price  list  method)  is  to 
be  used. 

Method  of  Award 

(a)  Award  will  be  made  to  the  low 
responsive  offeror  based  on  the 
Government's  estimated  peak  monthly 
requirements.  The  quantity  awarded  will  be 
limited  by  the  offeror's  stated  monthly  supply 
potential.  Within  the  limits  prescribed  by  the 
offeror,  the  Government  will  apply  offeror's 
monthly  supply  potential  to  any  items  or 
groups  of  items  offered,  as  the  Government's 
interest  requires.  Because  groups  or 
Individual  items  will  not  be  subdivided  for 


award  purposes,  offeror's  monthly  supply 
potential  must  cover  the  Government's 
estimated  peak  monthly  requirements  for 
each  group  or  item  to  be  awarded  to  the 
offeror, 
(b)  Award  will  be  made  as  follows: 

(1)  Groups :  In  the  aggregate  by  group. 

The  low  aggregate  offeror  will  be  determined 
by  multiplying  the  unit  price  submitted  on 
each  item  by  the  estimated  quantity 
specified,  and  adding  the  resultant 
extensions.  In  order  to  qualify  for  an  award 
on  a  group,  prices  must  be  submitted  on  each 
item  within  the  group. 

(2)  Items :  Item-by-item. 

(End  of  Clause) 

§  5-7.103-56    Minimum  order  limitation. 

(a)  When  offerors  are  reluctant  to 
accept  small  orders  and  will  increase 
prices  to  cover  additional  costs  for 
handling  the  orders,  the  following 
provisions  shall  be  included  in 
solicitations  for  requirements  contracts 
for  stock  items. 

Minimum  Order  Limitation 

(a)  No  ordering  office  will  be  obligated  to 
order  and  no  Contractor  will  be  obligated  to 
make  any  delivery  amounting  to  less  than,* 
but  such  deliveries  may  be  ordered  by  the 
Government  subject  to  acceptance  by  the 
Contractor.  Failure  on  the  part  of  the 
Contractor  to  return  the  order  by  mailing  or 
otherwise  furnishing  it  to  the  ordering  office 
within  five  working  days  after  receipt  shall 
constitute  acceptance  whereupon  all  other 
provisions  of  the  contract  shall  apply  to  such 
order. 

(b)  Where  either  Government  Standard 
Packing  or  Commercial  Standard  Packing  is 
specified  in  the  contract,  orders  shall  be 
placed  only  in  the  specified  standard  pack 
quantity  or  multiples  thereof. 

(End  of  Clause) 

(b)  When  orders  may  be  placed  for 
less  than  one  shipping  container,  the 
following  provision  is  authorized: 

Minimum  Order  Limitation 

(a)  No  ordering  office  will  be  obligated  to 
order  and  no  Contractor  will  be  obligated  to 
make  any  delivery  amounting  to  less  than* 
but  such  deliveries  may  be  ordered  by  the 
Government  subject  to  acceptance  by  the 
Contractor.  Failure  on  the  part  of  the 
Contractor  to  return  the  order  by  mailing  or 
otherwise  furnishing  it  to  the  ordering  office 
within  five  working  days  after  receipt  shall 
constitute  acceptance,  whereupon  all  other 
provisions  of  the  contract  shall  apply  to  such 
order. 

(b)  Notwithstanding  the  foregoing,  where 
either  Government  Standard  Pack  or 
Commercial  Standard  Pack  (shipping 
container)  is  specified  in  the  contract,  orders 
shall  be  placed  by  the  Government  in 
shipping  container  quantity  except  as  set 
forth  in  paragraph  (c),  below. 

(c)  The  Government  may  at  its  option  place 
orders  for  less  than  a  shipping  container 
quantity,  providing  such  quantity  equals  a 
unit,  intermediate  pack,  or  multiples  thereof, 
up  to  a  shipping  container  quantity.  Such 
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orders  shall  be  packed  in  accordance  with 
the  applicable  packaging  and  packing 
specification. 

(End  of  Clause) 

*Enter  the  minimum  economical  quantity  in 
terms  of  dollar  amount,  pounds,  gallons, 
drums,  packages,  dozens,  etc.;  coinciding 
with  unit(s)  of  issue  specified  in  the  contract. 
Contracting  officers  shall  consider  the 
compatibility  between  the  minimum  order 
limitation  and  the  normal  standard  pack. 

§  5-7.103-57    Standby-stock  clauses. 

(a)  The  following  clause  may  be  used 
when  practicable  and  when  its  use  will 
result  in  significant  advantages  to  the 
Government. 

Standby  Stock 

(a)  Initial  quantity. 

For  each  item  award  to  him,  the  Contractor 
shall  by  the  beginning  date  of  the  ordering 

period  or  within calendar  days  after  the 

date  of  award,  whichever  is  later,  produce 
and  have  inspected  by  the  Government,  as 
being  in  compliance  with  contract 

requirements, times  the  number  of  units 

specified  in  the  schedule  as  the  estimated 
monthly  requirement  for  that  item. 

(b)  Replenishment  of  standby  stock. 
With  respect  to  each  item,  the  Contractor 

shall  replenish  the  standby  stock  with  items 
inspected  by  the  Government,  as  being  in 
compliance  with  contract  requirements,  at 
such  times  as  to  ensure  that  all  orders 
received  by  the  Contractor  in  any  one 
calendar  month,  which  are  wilhin  the 
estimated  monthly  requirements  for  that  item, 
are  shipped  within  the  time  period  specified 
in  (e),  below.  No  replenishment  action  shall 
be  initiated  by  the  Contractor  during  the  last 
months  of  the  contract. 

(c)  Guarantee  to  purchase. 

(i)  The  Government  guarantees  to  purchase 
with  respect  to  each  item  an  amount  equal  to 
the  initial  standby-stock  quantity  for  that 
item  plus  the  total  quantity  of  all  delivery 
orders  for  that  item  which  (A)  do  not  exceed 
the  estimated  monthly  requirement  for  that 
item,  and  (B)  are  received  by  the  Contractor 

prior  to  the  last months  of  the  contract. 

However,  with  respect  to  each  item,  the 
Government  reserves  the  right  to  notify  the 
Contractor  at  any  time  during  the  contract 
period  that  orders  received  in  the  calendar 
months  succeeding  the  month  in  which  such 
notice  is  received,  shall  not  fall  within  the 
above  guarantee.  In  such  event,  the 
Contractor's  obligation  to  ship  in  accordance 
with  paragraph  (e),  below,  shall  continue 
only  until  such  time  as  the  orders  received  in 
succeeding  months,  which  are  within  the 
estimated  monthly  requirement,  equal  the 
initial  standby  stock  quantity  for  that  item. 
All  other  orders  shall  be  shipped  in 
accordance  with  paragraph  (f),  below, 

(ii)  The  Contractor  shall,  45  to  30  calendar 
days  prior  to  the  expiration  date  of  the 
contract  and  again  within  10  days  following 
the  expiration  date  of  the  contract,  notify  the 
Contracting  Officer  by  letter  of  any 
unordered  quantity  which  the  Government 
has  guaranteed  to  purchase.  Failure  to  notify 
the  Contracting  Officer  within  the  prescribed 
times  shall  relieve  the  Government  of  its 


obligation  to  order  however,  if  the 
Government  elects  to  issue  orders  for  the 
entire  balance  or  any  portion  thereof,  the 
Contractor  will  be  obligated  to  furnish  such 
quantities.  The  Government  reserves  the  right 
to  defer  placing  orders  for  any  unordered 
quantity  it  has  guaranteed  to  purchase  for  30 
calendar  days  following  the  expiration  date 
of  the  contract. 

(d)  Deferment  of  initial  orders. 

In  order  not  to  disrupt  the  orderly  and 
expeditious  production  of  the  initial  standby- 
stock  quantities,  the  Government  will  not 
place,  and  the  Contractor  will  not  be 
permitted  to  accept,  orders  under  this 
contract  prior  to  the  beginning  date  of  the 

ordering  period  or  prior  to days  after 

date  of  award,  whichever  is  later, 

(p)  Time  for  shipment — orders  within  the 
estimated  monthly  requirement. 

The  Contractor  shall  furnish  all  quantities 
ordered  during  any  calendar  month  which  do  , 
not  exceed  the  estimated  monthly 
requirements  set  forth  in  the  schedule.  Such 

quantities  shall  be  shipped  within 

days  after  receipt  of  orders. 

(f)  Orders  in  excess  of  the  estimated 
monthly  requirement. 

The  Government  is  obligated  to  place, 
pursuant  to  this  contract,  all  orders  for  the 
supplies  covered  herein  except  (11  orders  for 
less  than  the  minimum  in  the  Minimum  Order 
Limitation  clause;  (2)  orders  in  excess  of  the 
maximum  specified  in  the  Maximum  Order 
Limitation  clause;  and  (3)  in  the  case  of 
exigencies,  as  specified  in  the  Scope  of 
Contract  clause.  The  Contractor,  however, 
may  with  respect  to  any  item  refuse  to  accept 
all  orders  or  portions  thereof  received  in  any 
one  month  which  exceed  the  estimated 
monthly  requirement  for  that  item.  Such 
refusal  to  accept  must  be  communicated  to 

the  office  issuing  such  orders  within 

days  of  receipt  of  the  orders  by  the 
Contractor,  Failure  to  communicate  the 
refusal  to  accept  to  the  office  issuing  the 
delivery  order  within  the  time  required  shall 
be  deemed  to  be  acceptance  of  the  order  by 
the  Contractor.  With  respect  to  all  orders  in 
excess  of  the  estimated  monthly  requirement 
accepted  or  deemed  to  ha\e  been  accepted 
by  the  Contractor,  shipment  shall  be  within 

calendar  days  from  date  of  receipt  of  the 

order.  Acceptance  of  orders  in  excpss  of  the 
estimated  monthly  requirement  shall  not 
relieve  the  Contractor  from  complying  with 
the  delivery  schedule  in  paragraph  (e),  above, 
with  regard  to  orders  faUing  within  the 
estimated  monthly  requirement. 

(g)  Inspection. 

Supplies  shall  not  be  shipped  until  Ihey 
have  been  inspected  at  origin  in  accordance 
with  the  terms  of  this  contract  and  found  to 
conform  with  contract  requirements,  unless 
specifically  permitted  otherwise  under  an 
existing  Quality  Approved  Manufacturer 
Agreement. 

(h)  Filling  orders. 

(1)  Orders  shall  be  filled  in  the  same  order 
they  are  received  by  thfi  Contractor,  unless 
otherwise  authorized  by  the  Contracting 
Officer. 

(2)  Supplies  which  are  subject  to  any  shelf- 
life  requirements  specified  in  this  contract 
shall  be  shipped  from  standby  stock  on  a 
"first-in,  first-out "  basis  provided  the 


remaining  shelf-life  upon  delivery  is  sufficient 
to  comply  with  the  terms  of  the  contract. 

(i)  Maintenance  of  records  by  Contractor, 
The  Contractor  shall  maintain  detailed 
records  at  the  inspection  point  showing  the 
following  information  for  each  item: 

(1)  Quantity  of  standby  stock  on  hand  (not 
specifically  allocated  to  orders  received): 

\Z]  Cumulative  total  of  quantities  shipped 
from  standby  stock; 

(3)  Quantities  in  production  for  standby 
slock  replenishment  pursuant  lo  (b),  above, 
and  the  dates  for  each  quantity  scheduled; 

(4)  For  each  delivery  order  received,  the 
order  number,  date  of  order,  date  order 
received,  quantity  order,  and  date  shipped. 

(End  of  Clause) 

(1)  In  paragraph  (a)  of  the  clause,  the 
number  of  days  to  be  inserted  in  the  first 
blank  shall  be  representative  of  the  time 
required  by  the  majority  of  firms  in  the 
industry  to  produce  and  have  inspected 
the  initial  quantity.  If  the  initial  quantity 
is  equal  to  the  estimated  monthly 
requirement,  the  second  blank  and  the 
word  "times"  shall  be  omitted: 
otherwise,  the  blank  shall  be  filled  in 
with  the  initial  quantity  expressed  as  )J, 
1)4,  2,  3  times,  etc.,  as  appropriate. 

(2)  In  paragraph  (b]  of  the  clause,  the 
number  of  months  to  be  inserted  in  the 
blank  shall  be  equal  to  the  figure 
obtained  by  dividing  the  initial  standby 
stock  quantity  by  the  estimated  monthly 
requirement, 

(3)  In  paragraph  (c)  of  the  clause,  the 
number  of  months  to  be  inserted  in  the 
blank  shall  be  the  same  as  in  (2),  above. 

(4)  In  paragraph  (d)  of  the  clause,  the 
number  of  days  to  be  inserted  in  the 
blank  shall  be  the  same  number  inserted 
in  the  first  blank  in  paragraph  (a)  of  the 
clause,  above, 

(5)  In  paragraph  (e)  of  the  clause,  a 
reasonably  short  time  should  be  inserted 
in  the  blank — say  five  to  ten  days, 

(6)  In  paragraph  (f)  of  the  clause,  in 
the  first  blank,  insert  a  reasonably  short 
time.  In  the  second  blank,  insert  the 
same  number  of  days  as  in  the  first 
blank  in  paragraph  (a]  of  the  clause, 
above. 

(7)  The  clause  is  for  use  in 
solicitations  which  provide  for  award  on 
an  item-by-item  basis.  When  used  in 
solicitations  which  provide  for  award  by 
groups  of  items,  the  language  must  be 
appropriately  modified. 

(b)  Each  solicitation  which  provides 
for  .standby  stock  shall  include  the 
following  three  clauses: 

Scope  of  Contract 

This  contract  for  the  period  (1).  or  date  of 
award  whichever  is  later,  through  (2|, 
provides  for  the  normal  supply  requiremrn!s 
of  the  General  Services  Administration 
supply  distribution  facilities  identified  herein 
during  the  ordering  period  beginning  (3)  or  (4) 
days  after  date  of  award,  whichever  is  later. 
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through  (5).  Tke  General  Services 
AdminMration  is  oWigated  except  in 
exigencie*  or  at  may  be  otherwise  proviAid 
herein,  to  porchaae  hereunder  such  quantities 
as  may  be  needed  bom  time  to  time  to  ftU 
any  such  sapp^y  distributiaa  Eaciiities 
reqoirenents  determined  in  acoordance  Kith 
ciurentiy  appticahle  procurement  and  supply 
procedures.  Except  as  otberwM  provided 
herein,  the  Contractor  is  obligated  to  deliver 
hereunder  all  such  quantities  as  may  be  sn 
ordered  from  time  to  time.  The  quantities 
shown  represent  the  estimated  requiremenLs 
for  each  item  dBring  the  ordering  period,  are 
furnished  only  for  the  information  of  offerors. 
but  shaU  not  be  construed  to  represent  any 
amount  which  the  GovemmenI  shall  be 
obligated  to  purchase  under  the  contrHCt  nor 
relieve  the  Contractor  of  his  obhgation  to  fill 
aB  orders  which  may  be  placed  hereunder.  If 
during  the  contract  period  significant  changes 
in  the  estimated  quantities  occur,  the 
Government  wilL  where  feasible,  notify'  the 
Contractor  of  such  changes.  However,  sudi 
notification  is  furnished  exclusively  for  thp 
Contractor's  information  and  has  no  bearing 
on  the  contractual  obligations  of  either  party. 

(End  of  Clause] 

Note  to  CoBiractiiig  Officer        ' 

Insert  in  blank  (3),  above,  the  expected 
beginning  date  of  the  ordering  penod.  Insert 
in  blanks  (2)  and  {5^  the  ending  date  of  the 
ordering  period.  Insert  in  blank  (1)  the  date 
which  precedes  the  date  inserted  in  blank  (3| 
by  the  number  of  days  allowed  for  production 
and  inspection  in  determining  the  reqliired 
standby  stock  quantities.  Insert  m  blank  (4) 
the  number  of  days  between  the  dates 
inserted  in  blanks  (1)  and  (3). 

Government's  Obligation  Under  Previous 
Contract 

This  contract  shall  not  be  deemed  to  rnver 
requirements  which  are  filled  by  supplies 
which  the  Government  is  obligated  to  order 

under  a  previous  contract. 


(End  of  Clause) 


I 


Offeror's  Monthly  Quantity  Limitation 

The  offeror  may.  by  appropriate  entries  in 
the  spaces  below,  limit  the  quantities  which 
may  be  obligated  to  be  furnished  under  a 
resultant  contract.  Since  the  items  or  groups 
of  items  on  which  an  offeror  may  be  eligible 
for  award  cannot  be  determined  in  advance 
of  opening  of  offers,  offerors  are  urged  to 
state  a  single  overall  monthly  quantity 
limitation  applicable  to  as  many  items  or 
groups  of  items  as  possible.  In  the  event  the 
monthly  quantity  limitation  indicated  is  less 
than  the  total  of  the  estimated  monthly 
requirements  shown  in  the  schedule  for  all 
items  or  groups  of  items  on  which  the  offer  is 
submitted,  the  Government  may  select  those 
items  or  groups  of  items  for  award  which  will 
result  in  the  lowest  overall  cost  to  the 
Government,  unless  otherwise  restricted  by 
the  offeror.  If  the  offeror  does  not  indicate  a 
monthly  quantity  limitation,  it  will  be  deemed 
to  be  the  estimated  monthly  requirement  for 
each  item  or  group  of  items  on  which  the 
offer  is  anbrnttted.  bi  order  to  qualify  for  an 
award,  tlw  offeror's  monthly  quaotity 
limitation  must  cover  the  Govemment's 
estnnatad  montiily  requirement  for  each 


individual  item  «- group  of  itrims  to  be 
awarded  to  the  offeror,  individual  items  or 
groups  of  items  will  not  be  subdivided  for 
, I  ward  purposes. 

Offeror's  Monthly  Quantity  Umitaton 


Items  or  giOMps  of  «Bna 

Lints 

(Knii  of  Clausp) 

§5-7.103-5S    Doctjmentation  and  marWng. 

A  clause  stibstantially  as  follows  shall 
be  used  in  solicitations  where  bid  prices 
are  requested  for  other  than  the  unit  of 
issue  prescribed  by  the  item  purchase 
description. 

Special  Marking 

(a)  Ma/Jiin^.  Shipping  containers  shall  be 
marked  with  the  unit  of  purchase  and  the  unit 
of  issue  as  prescribed  by  Federal  Standard 
No.  123. 

(b)  Invoices.  The  Contractor  shall  show  on 
the  invoice  the  unit  of  purchase  and  the  unit 
of  issue,  in  parentheses,  as  indicated  in  the 
schedulp  of  items. 

(End  of  Clause) 


§  5-7.103-59 
Items. 


Acceptable  age  of  shelt-nfe 


In  dccordance  with  §  101-27.206-2  of 
th«;  Federal  Property  Management 
Regulations,  contractors  are  required  to 
furnish  shelf-life  items  within  a  specified 
number  of  months  from  the  date  of 
manufacture  or  production  of  the 
supplies. 

(a)  When  the  required  shelf-life  period 
is  12  months  or  less,  the  corresponding 
age-on-delivery  period  as  suggested  in 
FPMR  101-27.206-2  is  relatively  short 
(i.e.,  one  or  two  months  from  date  of 
manufacture).  Consequently,  if  the 
supplies  are  to  be  laboratory  tested»by 
the  Government  prior  to  acceptance,  the 
acceptable  age  period  should  stop  at  the 
time  the  supplies  are  offered  for 
inspection  and  testing.  Otherwise, 
contractors  may  be  prejiidiced  by 
unusual  delays  on  the  part  of  the 
Government  in  completing  the  testing 
process.  Accordingly,  in  these 
circumstances  a  clause  substantially  as 
follows  shall  be  used; 

.\cceptable  Age  of  Supplies 

The  supplies  furnished  under  this  contract 

shall  not  be  more  than months  old. 

beginning  with  the  first  fuU  month  after  the 
date  of  manufacture  marked  on  the  container. 
For  the  purpose  of  this  clause,  supplies  shall 
be  considered  to  be  furnished  (1)  when  they 
are  offered  to  the  Govrffnment  for  inspection 
and  testing,  or  (Z)  on  the  date  of  ahipment  if 
the  supplies  are  shipped  under  Quality 
Approved  Manutecturer  Agreement,  if  the 
age  of  the  supplies  furnished  Bidertfais 
contract  is  greater  tiian  the  specified  number 
of  months,  the  Government  may  exercise  its 


rights  under  tiie  Inspection  clause  of  this 
contract  (Artide  S.4^ragraph  (b).  Standard 
Form  32). 

(End  of  Clause) 

(b)  If  the  minimum  shelf-life  period  of 
the  suppKes  being  procured  is  more  than 
12  months  and/or  if  lengthy  testing  is 
not  involved,  the  end  of  the  acceptable 
age  period  may  be  either  the  time  of 
shipment  or  the  time  of  delivery,  as 
considered  appropriate  by  the 
contracting  officer.  In  these 
circumstances,  a  clause  substantially  as 
follows  shall  be  used. 

Note. — This  example  is  applicable  to 
procurements  which  cover  both  shelf-life  and 
non-shelf-life  items,  or  items  with  different 
shelf-life  periods. 

Age  on  Delivery 

Included  in  the  item  description  of  each 
shelf-life  item  covered  by  this  procurement  is 
a  statement  regarding  the  "age  on  delivery" 
of  the  item.  The  age  of  the  item(s)  shall  not 
exceed  the  number  of  months  shown  in  the 
item  description,  counted  from  the  first  day  of 
the  month  following  the  month  of 
manufacture  to  the  date  of  actual  delivery  to 
the  delivery  point(s)  specified  herein.  If  the 
age  of  the  supplies  delivered  under  this 
contract  is  greater  than  the  number  of  months 
shown,  the  GovemmenI  may  exercise  its 
rights  under  the  Inspection  clause  of  this 
contract  (ArHcle  5,  Paragraph  fli),  Standard 
Form  ■^2]. 

(End  of  Clause) 

§5-7.103-60    IReserved] 

§  5-7.103-61    Preproduction  samples. 

Preparation  samples  may  be  required 
to  determine  that  the  contractor  can 
produce  supplies  which  comply  with  the 
contract  specifications,  and  to  provide  a 
quality  standard  for  reference  during  the 
life  of  the  contract.  Substantially  the 
following  clause  shall  be  included  in 
contracts  when  submission  of 
preproduction  samples  is  to  be  required. 
The  clause  requires  submission  of  two 
preproduction  samples.  However,  this 
aspect  may  be  modified  to  require  the 
submission  of  only  one  sample  when  the 
quality  assurance  activity  notifies  the 
contracting  officer  in  writing  that  it  is 
not  practicable  to  accept  and  maintain 
custody  of  the  second  sample.  Also,  the 
clause  may  be  modified  for  consistency 
with  other  provisions  of  the  solicitation. 
such  as  place  and  method  of  inspection, 

Preproduction  Samples 

The  Contractor  shall  have  available  at 
their  expense  within  (specify  appropriate 
number  of  days)  calendar  days  after  receipt 
of  notice  of  award  two  preproduction 
samples  of  each  item  to  be  delivered  under 
the  contract  &v  inflection  and  determinahon 
by  the  Government  as  to  camphance  with  the 
specifications.  The  Contractor  shall  notify'  the 
Contracting  Officer  and  the  Regional  Quality 
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Assurance  Division  set  forth  in  the  notice  of 
award,  in  writing,  of  the  availability  of  the 
samples  for  inspection,  the  notiHcation  to  be 
made  (specify  appropriate  number  of  days) 
calendar  days  prior  to  the  date  the 
Contractor  proposes  to  have  the  samples 
available.  The  Contractor  shall  without  any 
additional  charge  provide  all  necessary 
facilities  for  inspection  of  the  samples. 

Preproduction  samples  required  by  this 
contract  must  conform  to  all  specification 
requirements.  The  acceptance  of  any 
previous  preproduction  samples  or  the 
granting  of  any  deviations  on  previous 
preproduction  samples  or  on  supplies 
required  by  previous  contracts  for  the  same 
item(s)  shall  in  no  way  be  considered  as 
justification  for  assuming  that  the 
preproduction  samples  submitted  under  this 
contract  will  be  accepted  unless  they  fully 
meet  specifications  or  that  deviations  will  be 
granted. 

When  the  preproduction  samples  are 
approved,  the  Government  shall  notify  the 
Contractor  of  their  acceptance  in  writing. 
After  acceptance,  one  preproduction  sample 
shall  be  retamed  by  the  Contractor  and  made 
available  to  the  Government  without 
additional  cost  to  the  Government,  at  the 
location  where  the  material  is  offered  to  the 
Government  for  inspection,  until  comielion  of 
the  contract,  at  which  time  it  may  be 
delivered  in  "like  new"  condition  as  part  of 
the  last  scheduled  delivery  under  the 
contract.  The  other  preproduction  sample 
shall  be  delivered  to  the  Guvernment  in 
accordance  with  instructions  to  be  furnished 
by  the  Contracting  Officer  and  upon 
acceptance  shall  be  deemed  an  item 
delivered  under  the  contract. 

If  the  Contractor  fails  to  deliver  the 
prpproduction  samples,  or  if  the  Government 
disapproves  the  preproduction  samples,  the 
Contractor  shall  be  deemed  to  have  failed  to 
make  delivery  within  the  meaning  of  the 
"Default"  clause  of  this  contract  and  this 
contract  shall  be  subject  to  termination  for 
default,  provided  that  failure  of  the 
Government  in  such  an  event  to  terminate 
this  contract  for  default  shall  not  relieve  the 
Contractor  of  their  responsibility  to  meet  the 
delivery  schedule  for  production  quantities. 

The  Government  reserves  the  right  to 
waive  the  requirements  for  preproduction 
samples  as  to  those  bidders  offering  a 
product  which  has  been  previously  procured 
and  approved  by  General  Services 
Administration  under  the  same  specifications 
applicable  to  this  procurement. 

(End  of  Clause) 

§  5-7.103-63    Drawing  referencing  product 
or  material  specifications. 

The  following  clause  shall  be  included 
in  all  solicitations  for  offers  where  the 
specifications  include  drawings: 

References  to  Specifications  in  Drawings 

If  military  or  other  drawings  are  made  a 
part  of  this  contract,  any  reference  in  the 
drawings  to  specifications  or  standards  shall 
be  considered  as  reference  to  the  issue  of 
such  documents  currently  in  effect  on  the 
issued  date  of  the  solicitation  for  offers. 


(End  of  Clause] 

§  5-7.103-64    Improperly  packaged  and 
packed  material 

The  following  clause  shall  be  included 
in  all  contracts  under  which  deliveries 
to  GSA  supply  distribution  facilities 
may  result.  Current  dollar  rates  shall  be 
obtained  from  the  appropriate  office 
within  the  procuring  activity  and 
included  in  the  blanks  of  the  clause. 

Improperly  Packaged  and  Packed  Material 

If  supplies  shipped  to  a  GSA  supply 
distribution  facility  are  not  packaged  and 
packed  in  accordance  with  the  contract 
requirements,  the  Go\  ernment  shall  have  the 
right,  without  prior  notice  to  the  Contractor, 
notwithstanding  Article  5  of  Standard  Form 
32,  to  (a)  reject  the  shipment:  (b)  perform  the 
required  repackaging/repacking  by  use  of 
Government  personnel  and  charge  the 

Contractor  therefor  at  a  rate  of  $ per 

man-hour  for  the  first  or  fractional  hour  and 

S for  any  succeeding  or  fractioniil  hour; 

or  (c)  have  the  reparkaging/repacking 
performed  by  an  independent  Contractor  and 
charge  the  Contractor  therefor  at  the  above 
rates.  In  connection  with  any  prompt 
payment  discount  offered,  the  time  will  be 
computed  from  the  date  of  completion  of  such 
repackaging/repacking  service. 

(end  of  Clause) 

§  5-7.103-65    Patents,  royalty  payments, 
and  copyrights. 

Instructions  for  thu  use  of  clauses 
relative  to  patents,  royalty  payments, 
and  copyrights  are  contained  in  Part  5-9. 

§  5-7.103-66     United  States  Department  of 
Agriculture  (USDA)  Certificates  of  Quality 
and  Condition — subsistence  purchases. 

(a)  General.  The  Agriculture 
Marketing  Service.  U.S.  Department  of 
Agriculture,  is  authorized  by  law  to 
inspect,  identify,  and  certify  the  class. 
quality,  and  condition  of  agricultural 
products  and  processed  foods  made 
therefrom.  Evidence  of  such  action  is 
issuance  of  USDA  Certificates  of 
Quality  and  Condition.  Such  Certificates 
are  legal  documents  and  are  admissible 
in  all  courts  of  the  United  States  as 
prima  facie  evidence  of  the  truth  of  the 
statements  therein.  Contractors  shall  be 
required  to  furnish  a  USDA  Certificate 
of  Quality  and  Condition  on  all 
contracts  for  the  commodity  items  Hsted 
below  in  the  quantities  specified 
(irrespective  of  whether  the  total 
quantity  of  such  commodity  item  is 
delivered  in  one  or  more  deliveries). 
Such  certificates  shall  be  available  at 
the  destination  point(s)  designated  in 
the  purchase  order  at  the  time  of 
delivery;  otherwise,  the  shipment  shall 
be  refused. 

(1)  50  cases  or  more  of  any  one 
commodity  item  of  canned  fruits  and 
vegetables,  and  canned  products 
thereof,  including  juices. 


(2)  1,500  pounds  or  more  of  any  one 
commodity  item  of  dried  fruits. 

(b)  Applicability.  This  section  shall 
apply  regardless  of  whether  the 
shipment  is  for  stores  stock 
replenishment  or  for  direct  shipment  to 
another  Government  agency. 

(c)  Procedure.  (1)  The  following  clause 
shall  be  contained  in  the  solicitation  and 
contract  when  purchasing  any  of  the 
items  subject  to  the  policy  stated  m 
paragraph  (b)  of  this  section. 

(2)  Purchase  orders  against  contracts 
requiring  a  USDA  Certificate  with 
delivery  shall  contain  a  statement 
substantially  as  follows: 

Note  to  Consignee. — TTiis  contract  provides 

for  inspection  by  the  United  Stales 
Df'partment  of  .Agriculture  (USUA)  an(i  the 
issuance  of  a  L'SD.A  Certificdte  of  Qu.ility 
and  Condition.  If  such  certificate  is  not 
received  with  the  delivery,  the  shipment  shall 
be  refused  and  the  GSA  office  issuing  the 
order  notified.  Consignee  shall  verify  that  (1) 
the  can  or  container  codes  of  a  representative 
number  of  cases  are  as  described  in  the 
Certificate  of  Quality  and  Condition.  [Z\  the 
certificate  contains  proper  reference  to  grade 
and  other  requirements  of  the  applicable 
specifications,  and  (3)  each  case  in  the 
shipment  bears  the  same  USDA  stamped 
mark  as  appears  on  the  Certificate  of  Quality 
and  Condition,  or  that  the  shipment  is 
covered  by  a  Certificate  of  Loading, 

(3)(i)  The  following  statement  shall  be 
placed  on  Government  bills  of  lading 
covering  shipments  on  which  a  USDA 
Certificate  is  required;  United  Slates 
Department  of  Agriculture  Certificate(s) 
of  Quality  and  Condition  must 
accompany  this  shipment. 

(ii)  The  following  clauses  shall  be 
used  in  contracts  subject  to  the  above 
policy: 

USDA  Certificate  of  Quality  and  Condition 

All  items  (or  indicate  item  numbers) 
covered  by  this  contract  shall  be  inspected 
by  the  United  States  Department  of 
Agriculture.  The  cost  of  such  Inspection, 
including  the  issuance  of  USDA  Certificates 
of  Quality  and  Condition  and  the  stamping  of 
cases  or,  when  required,  USDA  Certificates 
of  Loading,  shall  be  borne  by  the  Contractor. 

Each  case  shall  be  stamped  with  the  USDA 
inspection  stamp  bearing  the  same  date  as 
the  impression  of  the  stamp  appearing  on  the 
Certificate.  This  requirement  need  noi  be 
complied  with,  provided  a  L'SD,^  Certificate 
of  Loading  accompanies  the  shipment. 

Inspection  shall  be  performed  not  more 
than  90  calendar  days  prior  to  date  of 
shipment.  Samples  for  inspection  purposes 
shall  be  furnished  by  the  Contractor  without 
cost  to  the  Government 

USDA  Certificates  of  Quality  and 
Condition  and.  when  required,  USDA 
Certifirales  of  Loading  shall  be  attached  to 
and  accompany  the  original  copy  of  the  bill  of 
luiiing:  otherwise  the  shipment  will  be 
refu.scd.  The  Contractor  shall  place  the 
following  statement  on  the  commercial  bill  of 
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lading  covering  shipments  made  under  this 

contract: 

United  States  Department  of  A^rtculture 
Certificalefs)  of  Quality  and  Condition  mus' 
Hccompany  this  shipment. 
(End  of  Clause]  | 

SS-7.103-67    USOA  in«fwction  Of  roasted 


(a)  General.  Contractors  shall  be 
required  to  famish,  at  their  expense,  u 
USDA  Certificate  of  Quality  and 
Condition  for  each  procurement  of 
10.000  pounds  cm-  more  of  roasted  whole 
bean  coffee. 

(b)  Required  clause.  See  paragraph  (d) 
of  this  section  for  the  clause  to  be 
inserted  in  any  sohcitation  for  the 
procurement  of  coffee  where  a  quantity 
of  at  least  10.000  pounds  of  coffee  is 
involved. 

(c)  Purchase  order  provision.  The 
followmg  language  shall  be  inserted  in 
any  puriAase  order  when  procuretnent 
of  at  least  10.000  pounds  of  coffee  is 
involved. 

l^iote  to  CoBsignee:  Hus  contract  provides 
for  inapectian  by  the  United  States 
Department  •£  Agrioilturc  and  the  issuance 
of  a  USQA  Certificate  of  Quahty  and 
ConditJoB.  If  such  certificate  is  not  received 
with  the  delivery,  the  tiiipntent  shall  be 
refused  and  the  GSA  office  issuing  tbe  order 
notified.  Consignee  shall  verify  that  (1)  the 
bags  are  as  described  in  the  Certificate  of 
Quality  and  Conditiaa.  (2)  the  Gertificate 
contains  proper  reierenoe  to  grade  and  other 
requirements  of  the  applicable  qiecifications 
and  (3}  each  bag  is  sealed  or  closed  with  a 
USOA  seal  or  that  the  shipment  is  covered  by 
a  Certificate  of  Loading. 

(d)  Government  bills  of  lading 
provision,  (i)  The  foUowing  language 
shall  be  inserted  in  Government  bills  of 
lading  issued  under  contracts  where 
procurement  of  at  least  10.000  pounds  of 
coffee  is  involved: 

United  States  Department  of  Agriculture 
Certificatefs)  of  Quality  and  Condition  must 
accompany  this  shipment. 

(ii]  Hie  following  clauses  shall  be 
used  ia  the  contract  when  purchasing 
roasted  whole  bean  coffee  subject  to  the 
above  policy: 

USDA  inpwiian 

Upon  receipt  of  notice  of  award  the 
Contractor  shaD  make  arrangements  with  the 
United  States  Department  of  Agricultnre  for 
"In  Plant"  inspection.  "\n  Plant'  inspection 
means  that  an  official  USDA  inspector  shall 
be  present  to  inspect  the  green  beans  for  both 
grade  and  cupping  quality  and  to  supervise 
the  blending,  roasting,  and  packing  of  the 
product.  The  cost  of  such  inspection, 
including  the  issuance  of  a  uiSDA  Certificate 
of  Quality  and  Condition,  shall  be  borne  by 
the  CoHlractapr. 

Bach  bag  shall  be  sealed  or  closed  with  a 
USDA  seal  This  requirement  need  not  br 
complied  with  if  a  USDA  Certificate  of 
beading  aooanpanies  the  shipment. 


USDA  Certificates  of  Quality  and 
Condition  and,  when  required.  USDA 
Cprtificales  of  Loading  shall  t>e  attached  to 
drul  arcompanv  (ho  oriKinal  copy  of  the  bill  of 
lading:  otherwise  the  shipmr^nt  will  be 
refused.  The  Contractor  shall  place  the 
foilowing  statement  on  the  commercial  biU  ol 
l.iding  covering  shipments  made  under  this 
contract: 

United  States  Department  of  Agriculture 
CertifuatiKs)  of  Quality  and  Condition  must 
accon\pany  this  shipment 
(End  of  Clau.ie) 

§  5-7.103-M    Guaranteed  mininiufn 
quantity. 

A  clause  substantially  as  follows  may 
be  used  in  solicitations  and  subsequent 
rpquireraents-type  contracts,  in  order  to 
specify  a  minimum  quantity  of  the  total 
requirements  which  the  Goverrunent 
giuirantees  to  purchase  during  the 
contract  period. 

(a)  Clause  to  be  used  when 
Government  agrees  to  purcha.se  a 
guaranteed  percentage  of  the  estimated 
quantihes  of  all  items  under  the 
contract. 

Guaranteed  Minimum  Quantity 

The  guaranteed  minimum  quantity  the 
Government  agrees  to  purchase  is  '  percent 
of  the  e.stimatpd  qu.intities  shown  opposite 
each  destination.  In  the  event  an  award  is 
made  to  an  offeror  for  the  s.ime  item  for 
delivery  to  two  or  more  destinations,  the 
Governmenfs  obligation  shall  be  considered 
to  be  fulfilled  whenever  the  total  guaranteed 
minimum  quantity  for  the  item  awarded  to 
such  offeror  has  been  purchased. 

The  Contractor  shall.  45  to  30  calendar 
d.iys  prior  to  the  exptration  date  of  the 
contract  and  again  within  10  calendar  days 
following  the  expiration  date  of  the  contract. 
notify  the  Contracting  Officer  by  letter  of  any 
unordered  "Guaranteed  Minimum  Quantity." 
The  Contractor  shall  be  responsible  for 
timely  receipt  by  the  Contracting  Officer  of 
such  letters.  Failure  to  notify  the  Contracting 
Officer  within  the  prescribed  times  shall 
relieve  the  Government  of  its  obligation  to 
order  however,  if  the  Government  elects  to 
issue  orders  for  ttie  entire  balance  or  any 
portion  thereof,  the  Contractor  will  be 
obligated  to  furnish  such  quantities.  The 
Govemraent  reserves  the  right  to  defer 
placing  orders  for  any  unordered 
■  Guaranteed  Minimum  Quantity"  for  60  days 
following  the  expiration  date  of  the  contract. 
'Enter  percentage  to  be  designated.  Not  to 
exceed  50  percent  unless  authorized  by  the 
Director.  National  Commodity  Center,  or 
appropriate  regional  directors  of  procurement 
divisions. 
(End  of  Clause) 

(b)  Clause  to  be  used  when 
Government  agrees  to  order  a 
guaranteed  minimum  quantity  of 
specifir:  items  under  the  contract. 

Guaranlaed  Minimuni  Quantity 

The  Government  agrees  to  order  the 
Guaranteed  Mmimum  Quantity"  as 
stipulated  herein  In  the  event  an  award  is 


made  to  an  offeror  for  the  same  item  for 
delivery  to  two  or  more  destinations,  the 
Government's  obligation  shall  be  considered 
to  be  fulfilled  whenever  the  total  guaranteed 
minimum  quantity  for  the  item  awarded  to 
such  offeror  has  been  purchased. 

The  Contractor  shall,  45  to  30  calendai 
days  prior  to  the  expiration  date  of  the 
contract  and  again  within  10  calendar  days 
following  the  expiraticm  date  trf  the  contract. 
notify  the  Contracting  Officer  by  letter  or  any 
unordered  ""Guaranteed  Minimum  Quantity." 
The  Contractor  shall  be  responsible  for 
timely  receipt  by  Ae  Contracting  Officer  of 
such  letters.  Failure  to  notify  the  Contracting 
Officer  wiAin  the  prescribed  times  shall 
relieve  tlie  Government  of  its  obligation  to 
order;  however,  if  the  Government  elects  to 
issue  orders  for  the  entire  balance  or  any 
portion  thereof,  the  Contractor  will  be 
obligated  to  furnish  such  quantities.  The 
Government  reserves  the  right  to  defw 
placing  orders  for  any  unordered 
"Guaranteed  Minimum  Quantity"  for  fiO 
calendar  days  following  the  expiraticm  date 
of  the  contratX 

(EndofQauaeJ 

§  5-7.103-69    Govammant's  obligation 
under  previous  contract 

When  guaranteed  minimum  quantrties  are 
specified,  subsequent  solicitations  for  offers 
must  include  the  following  clause  as  an 
exception  to  Ae  Scope  of  Contract. 

Government's  Obligation  Under  Previous 
Contract 

This  contract  does  not  cover  any  supply 
requirement  whidi  the  Government  is 
obligated  to  order  under  a  previous 
requirements  contract  in  which  the 
Government  guaranteed  to  purchase  a 
minimum  requirement. 

(End  ofQause) 

§5-7.103-71    Scope  of  contract  Clauses. 

Except  as  otherwise  provided  for 
Federal  Supply  Schedules  and  for 
contracts  containing  standby  stock 
provisions,  each  requirements  type 
contract  when  no  guaranteed  quantity  i.s 
specified  shall  contain  the  clause  in 
paragraph  (a)  of  this  section.  Each 
requirements  contract  when  a 
guaranteed  minimum  is  specified  shall 
contain  the  clause  in  paragraph  [b)  of 
this  section.  When  the  clause  in 
paragraph  (b)  of  this  section  is  used,  it 
will  be  necessary  to  include  in  the 
solicitations  one  of  the  clauses  in  §  5- 
7.10S-eB  and  the  clause  in  S  5-7.103-69 
When  requirements  type  contracts  are 
being  placed  by  GSA  to  satisfy  the 
requirements  of  a  particular  agency  or 
agencies,  the  clauses  herein  prescribed 
may  be  appropriately  modified  to  satisfy 
particular  procurement  objectives.  The 
clause  may  be  appropriately  modified  to 
satisfy  particular  procurement 
situations,  such  as  a  service  contract. 

(a)  Clause  to  be  used  for  a 
requirements  contract  without  a 
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guaranteed  minimum  quantity.  (Clause 
not  to  be  used  for  Federal  Supply 
Schedule  solicitations). 

Scope  of  Reqoirements  Caotract  (No 
Guaranteed  Muumun  Qaantity) 

This  contract  provides  for  the  General 
Services  Adrnmistnitioa  normal  supply 
requrrements  daring  Ae  period  sjaecified 
elsevrtiere  in  this  coiicitation.  The  General 
Services  AdministratiaD  is  otili^ted.  except 
m  cases  of  public  ex^;eDcies  or  as  may  be 
otherwise  provided  herein,  to  purchase  such 
quantities  *s  nay  be  needed  from  time  to 
time  to  fiU  «ny  reqiarements  determined  in 
urcordance  with  current  apptical>le 
procurement  regulations  and  supply 
procedure*.  Except  as  otherwise  provided 
herein,  the  CoDtrsctor  is  obligated  to  deliver 
hereunder  all  such  quantities  as  may  be  so 
ordered  from  time  to  time.  As  to  estimates, 
note  the  following:  The  quantities  shown 
herein  as  estimated  requirements  are  based 
up>on  iafonnatioD  made  availabie  te  the 
General  Services  Administratian.  Since, 
however,  such  estimates  are  being  furnished 
to  the  offeror  solely  for  general  information 
purposes,  no  guarantee  is  gives  thai  any 
quantities  will  be  pnrchased.  but  assurance  is 
accorded  that  such  bonafide  needs  as  may 
arise  will  be  obtained  subtect  to  any 
provisions  elsewhere  set  forth  ui  this 
contract  If  during  the  contract  period 
significant  changes  in  the  estimated 
quantities  occur,  the  Government  will,  where 
feasible,  notify  the  Contrador  of  such 
changes.  However,  such  notification  is 
furnished  exclusively  for  the  Contractor's 
infurmatioD  and  has  no  bearing  on  the 
contractual  obligations  of  either  parly 

(End  of  Clause] 

(b)  Clause  to  be  used  for  a 
requirements  contract  with  a  gunranteed 
minimiun  quantity. 

Scope  of  Requirements  Contract  (With 
Guaranteed  Minimum  Quantitj) 

During  the  period  specified  elseuhere  in 
this  solicitation,  the  General  Services 
Administration  agrees  to  purcha.se.  and  ihr 
Contractor  agrees  to  deliver,  quantities  as 
may  l>e  required  from  time  to  Lime  in 
accordance  with  the  terms  of  this  contract  as 
ordered  by  the  Government,  The  quantities 
shown  herein  as  estimated  requirements  for 
each  item  during  the  contract  period  are 
furnished  for  the  information  of  offerors.  The 
quantities  shovm  as  guaranteed  minimum 
quantities  will  be  ordered  under  'his  contract 
but  no  guarantee  is  given  that  any  additional 
quantity  beyond  the  minimum  quantity  will 
he  purchased,  nor  that  the  Contractor  will  be 
reheved  of  his  obtigation  to  fill  all  orders 
which  may  be  placed  pursuant  to  this 
contract 

(End  of  daose) 

§  5-7.103-72    Brand  names. 

Insert  clause  set  forth  in  §  1-1.307- 

6(a). 

§  5-7.103-73    Hazardous  subctances. 
(a)  The  followtng  clause  shall  be 
included  in  all  contracts  that  provide  for 


packaged  items  subject  to  the  Federal 
Hazardous  Substances  Act  and  the 
Hazardous  Materials  Transportation 
Act. 

Hazardoits  Svbetances 

(a)  Federal  Hazardous  Substances  .^c-t— If 
the  packaged  items  to  be  delivered  under  thi.c 
contract  are  of  a  hazardous  substance  and 
ordinarily  are  intended  or  considered  to  be 
for  use  as  a  household  item,  the  contract  shall 
be  subject  to  the  Federal  Hazardous 
Substances  Act.  as  a.mended  (15  U.S  C.  12f)l 
1276|.  implementing  regulations  thereof  (16 
CFR  Chapter  Ulc)),  and  Federal  Standard  No 
123.  Marking  for  Shipment  (Ci>-il  Agencies), 
issue  in  effect  on  the  date  of  bivitation  for 
Bids  Of  Solicitation  for  Offers 

(b)  Hazardous  Materials  Transportdtiun 
Act — The  packaged  items  to  be  dehvered 
under  this  contract  shall  be  subject  to  the 
preparation  of  shipping  documents,  the 
preparation  of  items  for  transportatiua 
shipping  container  con&trucUon.  packa^'e 
marking,  package  labeling,  when  rrquired 
shipper's  certification  of  comphance,  and 
transport  vehicle  placarding  in  accordance 
with  Parts  171  through  178  of  49  CFR, 

(c)  Without  excephon,  the  minimum 
packaging  acceptable  for  packaging 
Department  of  Transportation  regulated 
hazardous  materials  shall  be  those 
prescribed  in  49  CKR  1"3.  Transportation 
However,  packages  which  exceed  the 
packaging  requirements  of  the  CFR  are 
acceptable. 

(d)  Data  Submission  Requirement- 
Contractors  are  required  to  compicte 
•'.Material  Safety  Data  Sheet  "  (OSa^  Korn. 
20)  as  required  by  Federal  Standard  .''i3 
(Material  Saftfy  Data  Sheets.  F*reparanon 
and  Sulwiiission  of],  issue  in  effect  on  the 
date  of  Invitation  for  Bids  or  Solicitation  of 
Offers,  and  as  required  by  29  CFF  1916,57. 
I.alior  The  "Material  Safety  Data  Sheet" 
shall  be  submitted  to  the  quaUtj  assuraiKe 
specialist  on  or  before  the  date  the  first 
shipment  is  made  on  each  contract 

(End  of  Clause) 

(b)  In  addition  to  the  HAZARDOUS 
SUBST.-\NCES  clause  the  following 
clause  .shall  be  included  in  all  F,0  B 
Origin  contracts,  including  small 
purchast'S.  which  involve  shipment  of 
hazardous  material. 

fldzardous  Material  Information 

FJiddiT  shall  indicate  for  each  national 
stock  number  (NSX)  the  following 
information: 


NSN 

DOT  shipping      DOT  hazard 
name         '         class 

DOTIaM 
iBgu«»d 

Ym  1     1  Nc  r  1 
Ye*  [     1  No  t    ,i 
V«»  1     1  Mo  (    J 



-- - 

(End  of  (3ause| 

§  5-7.103-74    I  Reserved! 

§  5-7.103-75    AvaflabilRy  for  inspection, 
testing,  and  delivery. 

(a)  Contracts  for  stock  ilems.  other 
than  exii^cncies.  At  the  discretiiin  of  the 
contracting  officer,  the  clause  M't  forth 
m  this  section  may  be  used  in  defimle 
quantity  or  requirements-type 
solicitations  when  lengthy  testing  is 
involved  and  the  time  requtrtKi  for 
completion  of  these  tests  cannot  be 
predetermined, 

(1)  The  clause  may  be  modified  to 
accommodate  individual  circumstances. 
such  as  shipments  authorized  under  a 
"Quality  Approved  Manufacturer 
.•Xgreemunt." 

(2)  The  clause  may  be  mixiified  to 
require  availabibty  for  de-bvery. 
"Delivery"  shall  be  substituted  for 
"shipment. ■■  and  "nfjtice  of  award    for 
"receipt  of  order"  in  definite  quantity 
procurements, 

(3)  All  three  blanks  in  paragraph  [h)  of 
the  clause  should  generally  be  fillfd  m 
with  the  number  that  is  m  the  first  hlirk 
in  paragraph  (a) 

Availability  for  Inspection,  Testing,  and 
Shipment 

(a)  The  Government  requires  that  the 
supplies  listed  herein  be  made  available  for 

inspection  and  testing  within calendar 

days  after  receipt  of  order,  and  be  ship|>ed 

within calendar  days  after  notice  of 

approval  and  release  by  the  appropnaie 
Government  inspection  representative, 

(b)  If  notice  of  approval  and  release  by  the 
appropriate  Government  inspection 

representative  is  received  pnor  to 

calendar  days  after  receipt  of  order,  receipt 
of  such  notice  shall  be  deemed  to  be  on  the 

calendar  day  after  receipt  of  order.  No 

shipment  shall  be  made  prior  to  the 

calendar  day  after  receipt  of  order  unless 
specifically  authorized  in  writing  by  the 
Contracting  Officer,  Earlier  shipments  may 
result  in  rejection  of  the  supphes  at  the 
delivery  point  at  the  time  of  arrival. 

(c)  If  the  Contractor  fails  to  make  the 
supplies  avaiiabie  for  inspection  and  testing 
within  the  number  of  days  after  receipt  of 
order  specified  above   or  fails  to  make 
shipments  within  the  number  of  days  nfter 
notice  of  approval  and  reh'ase  by  the 
Government  inspe<'t!on  reprrsentaiive,  the 
Contractor  shall  be  deemed  to  have  failed  to 
make  delivery  withm  the  purview  of  Article 
n(aKi)  of  the  Cient-rai  Pnnisions,  Standard 
Form  32. 

(End  of  Qaust) 

(b)  Ot/ier  contracts  [Ij  The  fuiiuuing 
clause,  at  the  discretion  of  the 
contracting  officer,  may  be  used  in 
definite  quantity  or  requirements-type 
solicitations  when  lengthy  teslinjj  is 
involved  and  the  time  required  for 
completion  of  such  tests  cannot  be 
predeteiroined,  (2)  Paragraph  (c)  of  the 
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clause  shall  be  included  therein  only 
when  the  requirements  are  small  and 
the  proposed  award  is  less  than  the 
dollar  limitation  established  for  source 
inspection. 

Availability  for  Inspection,  Testing,  and 
Delivery* 

(a)  The  Government  requires  (hat  supplies 
herein  be  made  available  for  inspection  and 

testing  within calendar  days  after 

receipt  of  (notice  of  award)  (order)  and  be 
(delivered)  (shipped)  to  destination  within 

calendar  days  after  notice  of  approval 

and  release  by  the  appropriate  Government 
inspection  representative. 

(b)  If  the  Contractor  fails  to  make  the 
supplies  available  for  inspection  and  testing 
within  the  number  of  days  after  receipt  of 
(notice  of  award]  (order)  specified  above,  or 
number  of  days  after  notice  of  approval  and 
release  by  the  Government  inspection 
representative,  the  Contractor  shall  be 
deemed  to  have  failed  to  make  delivery 
within  the  purview  of  Article  ll(a)(i)  of  the 
General  Provisions,  Standard  Form  32. 

(c)  In  the  event  the  point  of  inspection  is 
changed  to  destination,  (delivery  at) 
(shipment  to)  destination  is  required  within 

calendar  days  after  receipt  of  (notice  of 

award)  (order). 

(End  of  Clause) 

'When  availability  for  shipment  is  to  be 
used,  substitute  "SHIPMENT"  for 
"DELIVERY". 

§  S-7.103-76    Bid  evaluation  factors- 
weights  and  dimensions. 

(a)  Guaranteed  maximum  shipping 
weights  and/or  dimensions.  (1)  A  clause 
substantially  as  follows  shall  be 
included  in  solicitations  when 
guaranteed  maximum  shipping  weights 
and/or  dimensions  (or  cubic 
measurements)  are  required  for 
determining  transportation  costs  to  be 
apphed  in  the  evaluation  of  offers  (see 
S  1-19.202-3). 

Guaranteed  Maximum  Shipping  Weights 

The  guaranteed  maximum  shipping  weights 
(and  dimensions  if  applicable)  are  required 
for  determination  of  transportation  costs. 
Offeror  must  state  his  guaranteed  weights 
(and  dimensions  if  applicable)  in  the  offeror 
or  it  will  be  rejected.  If  delivered  items 
exceed  the  guaranteed  maximum  shipping 
weights  (and  dimensions  if  applicable),  the 
offeror  agrees  that  the  contract  price  shall  be 
reduced  by  an  amount  equal  to  the  difference 
between  the  transportation  costs  computed 
for  bid  evaluation  purposes  based  on 
offeror's  guaranteed  maximum  shipping 
weights  (and  dimensions  if  applicable)  and 
the  transportation  costs  that  should  have 
been  used  for  bid  evaluation  purposes  based 
on  correct  shipping  data.  In  this  regard. 
Seller's  Invoices  shall  show  the  actual 
shipping  weight  (and  actual  cube,  where 
applicable),  in  addition  to  the  other 
requirements  of  Article  13,  Standard  Form 
33A,  Solicitation  Instructions  and  Conditions. 


(End  of  Clause) 

(2)  To  activate  the  above  clause  and 
to  provide  spaces  for  offerors  to  insert 
the  required  information,  a  clause 
similar  to  the  following  shall  be  included 
in  the  solicitation.  When  standard  pack 
quantities  are  not  prescribed  in  the 
applicable  specification,  a  column 
should  also  be  included  providing 
spaces  for  offerors  to  insert  the  number 
of  units  per  shipping  container. 

Weights  and/or  Measurements 

Pursuant  to  the  clause  entitled,  Guaranteed 
Maximum  Shipping  Weights,  offerors  are 
required  to  furnish,  in  the  spaces  provided 
below,  the  following  information: 

(1)  When  fob.  origin  prices  are 
submitted — the  actual  or  estimated  maximum 
gross  weight  and  cubjge  per  shipping 
container. 

(2)  When  fo.b,  inland  carrier,  point  of 
exportation  prices  are  submitted — the  actual 
or  estimated  maximum  cubage  per  shipping 
container. 


Item 

Slupping  Weisht 

Cubage 

(End  of  Clause) 

(b)  Predetermined  cubic 
measurements.  As  an  alternative  to 
requiring  offerors  to  specify  their 
guaranteed  maximum  cubic 
measurements  per  shipping  container, 
measurements  may  be  stated  in  the 
solicitation  when  they  can  be 
established  with  reasonable  accuracy. 
In  these  cases,  a  clause  substantially  as 
follows  shall  be  included  in  the 
solicitation. 

Predetermined  Cubic  Measurements 

For  the  purpose  of  evaluation  offer  and  for 

no  other  purpose,  the  cubic  measurements 
per  shipping  container  for  each  item 
(National  Stock  .Number)  as  set  forth  below 
will  be  applied  by  the  Government  in 
determining  ocean  transportation  and  related 
costs. 


National  slock  number     1       Cube  per  shipping  container 


The  Contractor  shall  state  actual  cubic 
measurements  when  shipping  data  must  be 
specified  on  export  movement  documents 
required  to  be  furnished  under  this  contract. 

(End  of  Clause) 

§5-7.103-77    Gratuities. 

The  following  clause  shall  be  included 
in  all  contracts  under  which  orders  may 
be  placed  by  or  for  the  military 
departments. 


Gratuities 

(This  Gratuities  clause  is  applicable  to  all 
orders  placed  by  or  for  the  military 
departments.  In  subparagraphs  (a)  and  (b), 
below,  the  term  "contract"  shall  be  deemed 
to  refer  to  any  order  placed  under  this 
contract  by  or  for  a  military  department. 
Where  the  right  of  the  Contractor  to  proceed 
with  an  order  is  terminated  in  accordance 
with  this  Gratuities  clause  by  any  military 
department  office,  the  Government  may,  in 
addition  to  the  rights  under  this  Gratuities 
clause,  by  written  notice  to  the  Contractor, 
terminate  the  whole  or  any  part  of  this 
contract  in  the  same  manner  as  provided  in 
paragraph  (a](i)  of  the  clause  entitled 
"Default"  (Artilce  11  of  Standard  Form  32)  in 
which  case  the  Government  shall  be  entitled 
to  pursue  the  same  remedies  against  the 
Contractor  as  it  could  pursue  in  the  event  of  a 
breach  of  the  contract.) 

(a)  The  Government  may,  by  wrritten  notice 
to  the  Contractor,  terminate  the  right  of  the 
Contractor  to  proceed  under  this  contract  if  it 
is  found,  after  notice  and  hearing,  by  the 
Secretary  or  his  duly  authorized 
representative,  that  gratuities  (in  the  form  of 
entertainment,  gifts,  or  otherwise)  were 
offered  or  given  by  the  Contractor,  or  any 
agent  or  representative  of  the  Contractor,  to 
any  officer  or  employee  of  the  Government 
with  a  view  toward  securing  a  contract  or 
securing  favorable  treatment  with  respect  to 
the  awarding  or  amending,  or  the  making  of 
any  determinations  with  respect  to  the 
performing  of  such  contract:  F>rovided,  that 
the  existence  of  the  facts  upon  which  the 
Secretary  or  a  duly  authorized  representative 
makes  such  findings  shall  be  in  issue  ."^nd 
may  be  reviewed  in  any  competent  court. 

(b)  In  the  event  this  contract  is  terminated 
as  provided  in  paragraph  (a)  hereof,  the 
Government  shall  be  entitled  (i)  to  pursue  the 
same  remedies  against  the  Contractor  as  it 
could  pursue  in  the  event  of  a  breach  of  the 
contract  by  the  Contractor,  and  (ii)  as  a 
penalty  in  addition  to  any  other  damages  lo 
which  it  may  be  entitled  by  law,  to 
exemplary  damages  in  an  amount  (as 
determined  by  the  Secretary  or  a  duly 
authorized  representative)  which  shall  be  not 
less  than  three  nor  more  than  ten  times  the 
cost  incurred  by  the  Contractor  in  providing 
any  such  gratuities  to  any  such  officer  or 
employee. 

(c)  The  rights  and  remedies  of  the 
Government  provided  in  this  clause  shall  not 
be  exclusive  and  are  in  addition  to  any  other 
rights  and  remedies  provided  by  law  or  under 
this  contract. 

(End  of  Clause) 

§5-7.103-78    Deliveries  beyond  the 
contractual  period — placing  of  orders. 

The  following  clause  shall  be  inserted 
in  all  solicitations  covering  requirements 
and  indefinite  quantity  contracts,  except 
those  containing  provisions  for  standby 
stock. 

Deliveries  Beyond  the  Contractual  Period — 
Placing  of  Orders 

In  accordance  with  the  Scope  of  Contract 
clause,  this  contract  covers  all  requirements 


UMI 


Federal  Register  /  Vol.  47.  No.  225  /  Monday.  Navcmfaer  22.  1962  /  Rules  and  Regnlatkios       52447 


that  may  be  ordered,  as  distinguished  from 
dilivered,  during  the  contract  term.  This  is  for 
the  purpose  of  providing  continuity  of  supply 
by  permitting  ordering  actrvities  to  placF 
orders  as  requirements  arise  in  the  normal 
course  of  supply  operation*.  Accordingly,  any 
order  mailed  (or  received,  if  forwarded  by 
other  means  than  through  the  mail)  to  the 
Contractor  on  or  before  the  expiration  date  of 
the  contract,  and  providing  for  deli\.  ery 
within  the  number  of  calendar  days  spfcified 
in  the  contract,  shall  constitute  a  valid  order 

(Knd  of  Clause) 

§  5-7.103-M    Classtned  information 
(Securlly  reqwireiwnU  cteuse^ 

(a)  All  fixed  piice  supply  contracts 
involving  the  release  ofclassiHed 
information  shall  include  the  following 
clause. 

Security  Requiretnenls 

(a)  The  provisions  of  this  (l.iustj  shall  appij 
to  the  extent  that  this  contract  uivolvits 
access  to  information  classified 
"Confidential,"  including  "Corifidcnti.il 
Modified  Handhng  Authr>rized,"  or  higher 

(b|  TTie  Govermnent  shall  notify  the 
Contrador  of  the  secnrity  classifications  of 
this  contract  and  the  elements  thereof,  and  ol 
any  subsequent  revisions  in  such  security 
classification,  by  the  use  of  Security 
Rrqiiirements  Check  List  fDn  Form  2.M),  or 
other  written  notification. 

(cj  To  the  extent  the  Go\  emment  has 
indicated  as  of  the  date  of  this  contract  or 
thereafter  indicates  security  cJassificatum 
under  this  contract  as  provided  in  paragraph 
(b),  above,  the  Contractor  shall  safeguard  all 
classified  elements  of  this  contract  and  shall 
provide  and  maintain  a  system  of  security 
controls  within  his  own  organization  in 
accordance  with  the  requirements  of 

(1)  The  Security  Agreement  (DD  Form  441 1 
including  the  Department  of  Defense 
Industrial  Security  Manual  for  Safegu.irdinH 
Classified  Information  as  in  elfect  on  the  date 
of  this  contract,  and  any  mixiificatinn  to  the 
Security  Agreement  for  the  purp<ise  oi 
adapting  the  Manual  to  the  Contractor  s 
business:  and 

(2|  Any  amendments  to  said  .Manual  made 
after  the  date  of  this  contract,  notice  of  which 
has  been  furnished  to  the  Contractor  by  the 
Security  Office  of  the  Mililarv'  Department 
having  security  cognizance  over  the  facii.ty. 

[d\  Representatives  of  the  Military 
Dep.irtment  having  security  cogniz.mce  over 
the  facility  and  representatives  of  General 
Services  Administration  shall  h.ue  the  right 
to  inspect  at  reasonable  intervals  the 
procedures,  methods,  and  facilities  utilized 
by  the  Contractor  in  compK-ing  with  the 
security  requirements  under  this  contract. 
Should  the  Go\emment,  through  these 
representatives,  determine  that  the 
Contractor  is  not  complying  with  the  security 
requirements  of  this  contract  the  Contractor 
shall  be  informed  in  writing  by  the  Security 
Office  of  the  cognizant  Military^  Department 
or  the  General  Services  Administration  of  the 
proper  action  to  be  taken  in  order  to  effect 
compliance  with  such  requirements, 

(e)  If,  subsequent  to  the  date  of  this 
contract,  the  security  classifications  or 
security  requirements  under  this  contract  are 


changed  by  the  Government  as  provided  in 

this  clause  and  the  security  costs  under  this 
contract  are  thereby  increaaed  or  decreased 
the  contract  price  shall  be  subiect  to  an 
equitable  adjustment  by  reason  of  such 
increased  or  decreased  costs.  Any  equitaWe 
adjusLmenl  shall  be  accomphsbed  in  the 
same  manner  as  if  such  chants  were 
directed  under  the  'Changes"  clause  ir  ihis 
contract. 

(f)  The  Contractor  agrees  to  insert  m  ail 
sibcontracts  hereunder  which  involve  a(j.css 
to  classified  information,  provisions  which 
shall  ( imform  sutistantiall)  to  the  laneuag*'  of 
this  clause,  including  this  par.igraph  ifl  but 
excluding  the  last  sentence  of  paragraph  |e| 
of  this  clause. 

(g)  The  Contractor  also  agrees  to  determine 
thai  •iny  subcontractor  proposed  b>  the 
Conlr.irtor  for  the  furnishing  of  supplies  and 
services  ^hich  nill  involve  access  to 
cl.issified  information  in  the  Contractor's 
custody  has  been  granted  an  appiopnate 

fai  'iiit\  .'.ecii.nfy  clearance,  which  is  s'lU  in 
effect,  prior  to  being  accorded  «(xess  to  such 
classified  informaiion 

(Rnd  of  Clause) 

(b)  Cost  reimbursement  type  contracts 

shall  contain  the  clause  set  forth  in 

paragraph  (a)  of  this  section  except  that 

paragraphs  (p)  and  ff)  of  the  cIhusp  shall 

he  deleted  therefrom  and  the  following 

paragraphs  (e)  and  (f)  substituted 

therefore' 

•         •..«• 

(e)  If.  subsequent  to  the  date  of  this 
contract,  the  .vcurity  classifications  or 
secuntv  reqiu'-p-Tients  under  this  contract  are 
chu.nged  b>  the  Govrmment  hs  provided  in 
this  claii.ve,  and  if  such  change  causes  an 
increase  or  decrease  in  the  estimated  cost  of 
perforrr.anr.e  of  this  rontrart.  the  estimated 
(dst  and  fixed  fee  shall,  to  the  extent 
appropriate,  be  subject  to  an  equitable 
a(i|ustment.  Any  such  equitable  adjustmenl 
shall  be  accomplished  in  the  manner  set  forth 
in  the  "Changes"  clause  m  this  contract. 

(f)  The  Contrartor  agrees  to  insert,  in  all 
subcontracts  hereunder  which  ir\ nlve  access 
to  cla.ssified  information,  provisions  which 
shall  conlorm  substantially  to  the  language  of 
this  clause,  including  this  paraarriph  |f)  but 
excluding  paragraph  (ej  of  this  clause   The 
Contractor  niav  insert  in  any  such 
SuboORlract.  and  any  such  suLKx>n:r:i(  t 
entered  into  there  under  may  contain,  m  lieu 
of  paragraph  (e)  of  this  clause.  pro\  isior.s 
which  permit  equitable  adjustments  to  be 
made  in  the  subcontract  price  or  in  the 
estimated  cost  and  fixed  fee  oi  the 
subcontract  (as  appropriate  to  the  type  of 
subcontract  involved)  on  account  of  changes 
in  security  classifications  or  reqiiiremenls 
made  under  the  provisions  of  this  clause 
subsefjuent  to  the  date  of  the  subcont.-act 
involved. 


§5-7.103-81     Warranty  ol  pe«ttcn*e». 

The  following  clause  shall  be  inserted 
in  ail  solicitations  involving  the 
procurement  of  pesticides.  The  clause  is 
mandatorj'  for  procurement  of  any 
substance  or  mixture  of  substances  for 


preventing,  destroyiiig.  repelling,  or 
mitigating  pests:  e^.,  insecticides,  insect 
repellants.  fungicides,  rodenficides, 
sanitizers,  germicides,  disinfectants, 
plant  regulators,  defoliants,  and 
dcsiccants  In  addition.  prc>rurpmpnt 
agents  shall  provnde  space  in  the  item 
description  of  offerors  tn  insert  the 
brand  name  and  the  EPA  registration 
number  of  the  item  soliuteii 

Warranty  of  pesticides 

(a)  Nolwittislanding  «(;oeplance  of 
pesticides  by  the  GovemmenL  the  Dintractor 
warrants  ttiat  for  the  pe.nod  of  one  year  after 
the  date  of  shipmenL  all  pesticides  furnished 
under  this  contract  shall  meet  the  regulatory 
requiremenls  of  F*ub.  L  92-516.  its  amended, 
and  shall  be  registered  with  the 
Administrator,  Fju  iror.mental  Protection 
Agency-  [FP\\. 

[b]  If  EP.^  tnkas  acUon  ic  stop  .vale,  stop 
use.  remove  seize   or  cancel  registration  of  a 
pesticide  tvithiD  1  year  after  date  of  lihipmeAt 
the  Contractor  shall  immediately  notify  the 
Contracting  Officer.  The  notification  shall 
include:  (1)  contract  number  (2)  identification 
of  the  pesticide;  (3)  reason  for  the  EPA  action 
against  the  pestiade;  and  (4)  list  of 
Government  activities  and  addresses  to 
which  delivery  had  been  made. 

(F.nd  of  Clause) 

§5-7.103-82     Production  and  delivery 
orders. 

rhe  following  clauses  are  authorized 
for  use  in  requirements  contracts  for 
stock  items  with  ieadtimes  of  90  days  or 
more. 

(a)  When  the  solicitation  contains 
either  a  "Time  of  Shipment"  or  a  "Time 
for  Delivery"  clause. 

Production  and  Delivery  Orders 

Both  production  and  delivery  orders  or 
combined  production/delivery  orders  may  be 
issued  under  this  contract.  A  production 
order  is  a  definite  quantity  commitment  by 
the  Government.  When  a  production  order  Is 
issued,  a  subsequent  delivery  order(s)  will 
also  be  issued  and  wiU  (1)  reference  the 
production  order  number.  (2)  be  furnished 
normally  30  days  before  the  shipment  due 
date,  and  (3]  prtnide  shipping  and  biliing 
instructions  for  the  total  quantities  specified 
in  the  pmdurtior  orders  The  shipment 
(delivr-r\  }  due  date  is  computed  frtiir  the  date 
the  Contractor  receives  the  produ(  turn  order 
I'niess  otherwise  agrcc-d  to  by  the  (contractor, 
production  orders  shall  no!  cx(  eed  a 
Contractor's  monthly  suppi>  pi  tential.  The 
maximum  order  limitation  applies  to  each 
delivery  order,  and  not  to  the  produrlinn 
order 

(End  of  Clause] 

Note. — If  the  solicitation  prosndes  for  a 
Ciuaranteed  Mimmura  Quantity'  i§  &-r  lav 
f)B|,  the  following  sentence  will  bf  added 
"Delrvery  orders  wiU  be  issued  for  an> 
unordered  Guaranteed  Minuaum  Qiujntitj  ." 
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(b)  When  the  solicitation  contains  an 
"Availabiiity-forinspection-testing-and- 
shipment"  clause. 

Production  and  Delivery  Orders 

Both  production  and  delivery  orders  or 
combined  production/delivery  orders  may  be 
issued  under  this  contract.  A  production 
order  is  a  definite  quantity  commitment  by 
the  Government.  When  a  production  order  is 
issued,  a  subsequent  delivery  order(s)  will 
also  be  issued  and  will  (1)  reference  the 
production  order  number,  (2)  be  furnished 
normally  30  calendar  days  before  the 
availability-for-inspection-and-testing  due 
dates,  and  (3)  provide  shipping  and  billing 
instructions  for  the  total  quantities  specified 
in  the  production  orders.  The  availability-for- 
inspection-and-testing  due  date  is  computed 
from  the  date  the  Contractor  receives  the 
production  order.  Unless  otherwise  agreed  to 
by  the  Contractor,  production  orders  shall  not 
exceed  a  Contractor's  monthly  supply 
potential.  The  maximum  order  limitation 
applies  to  each  delivery  order,  and  not  to  the 
production  order. 

(End  of  Clause) 

Note. — If  the  solicitation  provides  for  a 
"Guaranteed  Minimum  Quantity"  (§  5-7.103- 
68),  the  following  sentence  will  be  added; 
"Delivery  orders  will  be  issued  for  any 
unordered  "Guaranteed  Minimum  Quantity*." 

§  5-7.103-93    Special  direct  delivery 
requirement 

The  following  clause  shall  be  included 
in  all  solicitations  requiring  direct 
delivery. 

Special  Direct  Delivery  Requirements 

Contractors  are  required  to  enclose  a 
duplicate  (facsimile)  of  the  resultant 
purchase/dehvery  order  with  each  shipment. 

(End  of  Clause) 

§5-7.103-84    Ptacardlng  rallcars. 

The  following  clause  shall  be  included 
in  all  solicitations  requiring  railcar 
shipments  to  GSA  supply  distribution 
facilities. 

Placarding  Railcar  Shipments 

When  a  railcar  is  loaded  in  such  a  manner 
that  it  can  be  or  should  be  unloaded  from 
only  one  side,  the  Contractor  is  required  to 
placard  the  car  with  two  placards;  one 
placard  placed  on  the  appropriate  car  door 
reading  "UNLOAD  FROM  THIS  SIDE"  and 
the  other  placed  on  the  opposite  door  reading 
"UNLOAD  FROM  OTHER  SIDE". 

(End  of  Clause) 

9  5-7.103-85    Priorities,  allocations,  and 
controlled  materials. 

(a)  When  the  contract  or  any  delivery 
order  thereunder  is  to  be  priority  rated, 
the  rating  symbol  DO  K-1  or  notation 
"see  delivery  order"  shall  be  entered  in 
block  3  of  SF  33.  Solicitation.  Offer,  and 
Award,  and  the  following  clause  shall 
be  included  in  the  solicitation: 


Priorities.  Allocations,  and  Controlled 
Materials 

If  this  contract  or  any  delivery  order 
thereunder  is  rated  and  certified  for  national 
defense  use  (see  block  3  on  the  face  of 
Standard  Form  33).  the  Contractor  shall 
follow  the  provisions  of  DPS  Regulation  1 
and/or  D.MS  Regulation  1  in  obtaining 
controlled  materials  and  other  products  and 
materials  needed  to  fulfill  the  requirements  of 
this  contract.  (NOTE:  The  Contractor  shall  fill 
unrated  delivery  orders  in  the  same  sequence 
in  which  they  are  received  or  as  otherwise 
directed  by  the  Contracting  Officer.) 

(End  of  Clause) 

§5-7.103-86    Parts  and  services. 

Whenever  an  AID  requisition  [PIO/C. 
PIO/T.  PA/PR)  specifies  the  need  for 
assembling.  ser\'icing.  and  maintenance 
of  equipment  to  be  performed  by  or  on 
behalf  of  the  Contractor,  one  or  both  of 
the  clauses  as  appropriate,  set  forth 
below,  shall  be  included  in  the 
solicitation.  These  clauses  shall  be  used 
instead  of  any  similar  language  used  in 
the  AID  requisitions. 

Parts  and  Services 

(a)  For  equipment  under  items  listed  in  the 
schedule  or  services  on  which  offers  are 
submitted,  the  offeror  certifies  by  submission 
of  an  offer  that  parts  and  service  (including 
qualified  mechanics)  are  now  available  from 
dealers  or  distributors  serving  the  areas  of 
ultimate  overseas  destination  or  that  such 
facilities  will  be  established.  The  offeror  shall 
state  in  spaces  provided  below,  the  name  and 
address  of  the  nearest  servicing  facility  and 
the  value  of  spare  parts  for  the  equipment 
earned  or  to  be  earned  in  inventory.  If  parts 
and  servicing  facilities  are  not  located,  or  to 
be  located,  in  the  city  of  ultimate  destination 
the  bidder  shall  indicate  the  distance  in  miles 
between  point  shown  and  indicated 
destination, 

(bl  Each  Contractor  will  be  fully 
responsible  for  the  services  to  be  performed 
by  the  named  servicing  facilities,  or  by  such 
facilities  to  be  established,  and  fully 
guarantees  performance  of  such  services  if 
the  original  service  proves  unsatisfactory.  If  a 
new  servicing  facility  is  to  be  established  the 
Contractor  fully  guarantees  that  such  facility 
will  be  established  no  later  than  the  date  of 
arrival  of  the  equipment  at  ultimate 
destination. 

Item  Number 

Check  one:     New 


Already  Established 

Value  of  Spare  Parts  Inventory  Carried  for 

the  T>pe  of  Equipment  Specified;  S 

Number  of  Qualified  Mechanics 

(End  of  Clause) 
Servicing  at  Destination 

All  equipment  delivered  shall  be  ready  for 
immediate  operation  at  destination.  If 
shipping  regulations  prohibit  the  delivery  of 
equipment  with  lubricants,  fuel  or  other 
liquids  each  piece  of  equipment  shall  be 
properly  tagged  at  each  filler  point,  and  at  the 
operator's  seat,  with  such  notification 
indicating  the  quantity,  and  types  of  such 
lubricants,  fuels  or  other  liquid  to  be  used 


before  operation.  The  Contractor  shall  make 
available  such  qualified  service  personnel  as 
may  be  needed  for  servicing  the  equipment 
which  shall  include  but  not  be  limited  to 
adding  such  lubricants,  fuels  or  other  liquids 
and  starting  the  equipment. 

(End  of  Clause) 

§5-7.1 03-87    Time  of  delivery. 

(a)  General.  Specific  examples  of  time 
of  delivery  clauses  are  set  forth  below. 
When  a  different  clause  is  needed, 
special  language  may  be  developed  on  a 
case-by-case  basis.  In  paragraphs  (b) 
and  (c)  of  this  section  below  "Delivery" 
and  "Shipment"  should  be  interchanged 
as  appropriate.  "Delivery"  should  be 
used  for  urgent  requirements. 

(b)  Definite  quantity  contracts.  (1) 
Contracts  for  stock  items,  other  than 
exigencies. — The  language  of  the 
following  clauses  may  be  modified  as 
long  as  unwanted  accelerated  shipments 
are  prevented.  For  example,  if  inventory 
management  activities  indicate  that  one- 
third  of  the  quantity  is  required  in  30 
calendar  days,  one-third  in  90  calendar 
days,  and  one-third  in  150  calendar 
days,  it  may  be  advantageous  to 
establish  three  separate  items  for 
bidding  purposes,  each  with  a  specified 
time  of  shipment.  Language  such  as 
"Delivery  is  to  be  made  as  indicated  in 
the  schedide  for  each  item"  should  be 
used.  Where  the  delivery  time  is  more 
than  45  calendar  days,  shipment  shall 
not  be  made  prior  to  15  calendar  days 
before  the  required  time  of  delivery/ 
shipment. 

(i)  Contracts  with  a  single  item  of 
delivery. 

Time  of  Delivery 

Delivery  is  required  not  sooner  than 

calendar  days  and  not  later  than 

calendar  days  after  receipt  of  notice  of 
award,  unless  otherwise  specifically 
authorized  by  the  Contracting  Officer. 

(End  of  Clause) 

Note. — The  first  number  to  be  inserted 
above  should  be  15  calendar  days  less  than 
the  second  number. 

(ii)  Contracts  with  scheduled 
deliveries. 

Time  of  Delivery 

Delivery  is  required  within  the  number  of 
calendar  days  after  receipt  of  notice  of  award 
indicated  below  unless  otherwise  specifically 
authorized  by  the  Contracting  Officer,  in 
accordance  with  the  following  schedule; 


Item  No 


Quantity 


Number  of  (fays 


Nkjt  betofe 


Nol  later  than 


IJMI 
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(End  of  Clause) 

Note. — The  number  to  be  inserted  in  the 
"Not  Before"  column  above  should  be  15 
calendar  days  less  than  the  number  in  the 
"Not  Later  Than"  column. 

(2)  Other  definite  quantity 
contracts. — (i)  Definite  quantity 
contracts  with  a  single  time  of  delivery. 

Time  of  Delivery 

Delivery  is  required  within calendar 

days  after  receipt  of  notice  of  award. 

(End  of  Clause) 

(ii)  Definite  quantity  contracts  with 
scheduled  deliveries. 

Time  of  Delivery 

Delivery  is  required  within  the  number  of 
calendar  days  after  receipt  of  notice  of  award 
as  shown  in  the  following  schedule: 


Item  No. 

Quanttty 

RequKed  delivery  time 
(days) 

(End  of  Clause) 

(c)  Requirements  contracts. — (1)  Stock 
replenishment  contracts  (only 
applicable  to  those  contracts  which  do 
not  include  an  Availability  for 
Inspection,  Testing,  and  Shipment 
clause).  When  the  required  time  for 
shipment  is  45  calendar  days  or  less 
after  receipt  of  order,  the  time  of 
shipment  provision  set  forth  in 
paragraph  (c)(2)  of  this  section  shall  be 
used.  When  the  required  time  for 
shipment  specified  is  more  than  45 
calendar  days  after  receipt  of  order,  the 
following  clause  shall  be  used. 

Time  of  Shipment 

Shipment  is  required  within calendar 

days  after  receipt  of  order.  Each  delivery 
order  i.ssued  under  this  contract  will  specify 
that  shipment  is  required  no  later  than  the 
number  of  days  shown  above.  If  such  order 
also  states  that  "Early  Shipment  is 
Precluded."  the  Contractor  agrees  to  make 

shipment  no  sooner  than calendar  days 

after  receipt  of  order.  Earlier  shipments  may 
result  in  nonacceptance  of  the  supplies  at  the 
delivery  point  at  the  time  of  arrival. 

(End  of  Clause) 

Note. — The  second  number  to  be  inserted 
should  be  15  calendar  days  less  than  the  first 
number. 

(2)  Other  requirements  contracts. 

Time  of  Shipment 

Shipment  is  required  within calendar 

days  after  receipt  of  order. 

(End  of  Clause) 

(d)  Federal  Supply  Schedule 
solicitations  for  supplies. — (l)(i)  Other 
than  multiple-award  schedules. 


Time  of  Delivery 

The  time  of  delivery  for  each  item  means 
the  time  required  after  receipt  of  ar.  order  (i) 
to  make  delivery  to  destination  in  the  case  of 
delivered  prices,  or  (ii)  to  place  shipment  in 
transit  in  the  case  of  f  o.b.  origin  prices 

Delivery  is  required  to  be  made  at  the 

point(s)  specified  within days  after 

receipt  of  order. 

(End  of  Clause) 

fii)  When  it  is  appropriate  to  show 
different  delivery  times  for  different 
items  or  groups  of  items,  the  second 
paragraph  of  the  above  clause  should  be 
revised  to  read:  "Delivery  is  required  to 
be  made  at  the  point(s)  specified  within 
the  number  of  calendar  days  after 
receipt  of  order  as  indicated  below." 
Appropriately  captioned  columns 
(completed  by  the  solicitation  preparer) 
should  be  inserted  following  the  text  of 
the  clause. 

(2)(i)  Multiple-award  schedules. 

Time  of  Delivery 

The  Government  desires  that  delivery  be 
made  at  destination  within  the  number  of 
calendar  days  after  receipt  of  order  as  set 
lorth  below.  Offerors  are  requested  to  insert 
m  the  "Time  of  Delivery  (days  ARO)"  column 
m  the  Schedule  of  Items  a  definite  number  of 
calendar  days  within  which  delivery  will  be 
made.  If  the  offeror  does  not  insert  a  delivery 
time,  he  shall  be  Ji'enicci  to  offer  delivery  in 
accordance  with  thi'  Government's  staled 
desired  delivery  time. 


Items  Of  qroups  o'  items  (special 
Item  numbers  or  nomenclature) 


DESIRED  delivery  trme 
(days  ARO) 


(End  of  Clause) 

(ii)  As  an  alternati\e.  the 
Government's  listing  of  desired  delivery 
times  may  be  shown  in  a  rokimn  titled 
"Desired  Delivery  Time  (days  ARO)" 
next  to  the  column  "Time  of  Delivery 
[days  ARO)"  in  the  Schedule  of  Items.  In 
this  instance,  the  above  clause  shall  be 
appropriately  modified. 

(iii)  When  the  same  desired  delivery 
time  applies  to  all  items,  the  preceding 
clause  shall  be  modified  by  substituting 
the  following  as  the  first  sentence  of  the 
clause:  "The  Government  idesires  that 
delivery  be  made  at  destination  within 

calendar  days  after  receipt  of 

order."  Also,  the  blank  spaces  and 
headings  shall  be  omitted. 

(e)  Contracts  for  sen'ices.  Due  to  the 
wide  number  of  variables  existing  in 
this  area,  no  specific  clause  is  provided 
for  service  contracts. 


§  5-7.104    Addrtional  clauses. 

§5-7.104-1     Liquidated  damage 
provisions. 

See  §§  1-1.315  and  5-1.315-2. 

Subpart  5-7.6  Fixed-Price 
Construction  Contracts 

§  5-7.602    Required  clauses. 

§  5-7.602-50    Certification  of  payments. 

The  following  clause  shall  be  included 
in  all  construction,  repair,  alteration 
improvement,  painting,  or  decoruting 
contracts  without  regard  to  amount  or 
form  on  which  executed.  This  includes 
contracts  of  SlO.CXX)  or  less  made  under 
the  small  purchases  procedures  as 
provided  in  Subparts  1-3,6  iind  5-3.6. 

Certification  of  Pa\ments 

The  Contrartor,  prior  to  receiving  a 
progress  or  final  payment  under  this  contract 
shall  submit  to  the  Contracting  Officer  a 
certification  that  the  Contractor  has  made 
payment  from  proceeds  of  prior  paj-ments,  or 
that  the  Contractor  will  make  timely  payment 
from  the  proceeds  of  the  progress  or  final 
payment  then  due  to  the  Contractor  for 
Subcontractors  and  suppliers  in  accordance 
with  the  Contractor's  contractual 
arrangements  with  them. 

(End  of  clause) 

§  5-7.603    Clauses  and  nottces  to  be  used 
when  applicable. 

§  5-7.603-50     Examination  ot  records  by 
GSA. 

Construction  contracts  (both  fixed 
price  and  otherwise)  shall  contain  the 
clause  set  forth  in  §  5-63.104  when 
examination  of  records  by  GSA  is 
required  under  §  5-63.103. 

§  5-7.603-51     Subcontracting  clause  lor 
cost-plus-a-fixed-fee  construction 
contracts. 

If  the  Contractor  s  fee  on  a  cost-plus- 
a-fixed-fee  contract  is  negotiated  on  the 
basis  of  performance  of  specified 
portions  of  the  work  b\'  the  Contractor 
and  by  subcontrc'ctors.  respectively,  the 
following  clause  shall  be  included  in  the 
contract: 

Subcontracting 

(a)  ,'\l  the  lime  the  contract  was  negotiated 
the  Government  and  the  Contractor 
contemplated  that  the  following  specific 
Items  of  work  would  be  subcontracted: 

(List  the  items.  Examples  are  Elecfrica! 
Work.  Painting  and  Roofing  and  Sheet  Metal.) 

(b)  The  fixed  fee  payable  hereunder  was 
determined  on  this  basis  and  on  the  further 
contemplation  that  it  would  be  advantageous 
both  to  the  Government  and  to  the  Contrartor 
to  have  subcontracted  in  addition  to  the 
items  specified  above  other  portions  of  the 
v\ork  not  predetermined  in  character  but 
having  a  total  estimated  cost  not  exceeding 

S If  the  total  cost  of  such  other 
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subcontracted  portions  of  the  work  exoeeds 
such  amount,  there  shall  be  an  equitable 
downward  adjuataoeBt  ol  the  fixed  iee. 

(c)  Nothing  in  this  clause  shall  irapair  die 
right  of  the  Contracting  Officer  to  approve  or 
disapprove  the  subcontracting  of  any  portion 
of  the  work  and  the  subcontracts  therefor 

(End  of  clause) 

(End  of  Part) 

CHAPTER  5A— OFFICE  OF  ACQUISITION 
POUCy,  OENBIAL  SERVICES 
ADMINISTRATION 

l.\PD  2300.3  CHGE  37] 

PART  5A-7— [REMOVED] 

41  CFR  is  amended  bv  removing  Part 
5A-7. 

CHAPTER  5B— OFFICE  OF  ACQUlSiTlON 
POLICY,  GENERAL  SERVICES 
ADMINISTRATION 

[APD  2800.4  CHGE  ITj 
PART  5B-7— (REMOVED! 

41  CFR  is  amended  by  renwving  Part 
5B-7. 

(Sec.  305(f:1.  *3  Stat.  390  (40  US C  4«fi(rl)) 

Dated:  October  22.  1982. 
Philip  G.  Read, 

Acting  Assistant  Administrator  for 
Acquisition  Policy. 

;KR  Dor  8J-319a3F  led  ll-19-«i8:45din| 
BILUNO  COOE  M30-«1-« 


DEPARTMENT  OF  TRANSPORTATION 

National  Kfigliway  Traffic  Safety 
Administratton 

49  CFR  Part  571 

[Docket  No.  82-12;  Notice  2] 

Federal  Motor  Vehicle  Safety 
Standards;  Standard  No.  201, 
Occupant  Protection  in  Interior  Impact 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 

summary:  Standard  iNo.  201,  Occupant 
Protection  in  Interior  Impact,  sets 
requirements  for  instrument  panels, 
interior  compartment  doors,  seat  backs, 
sun  visors,  and  arm  rests  to  lessen 
injuries  to  persons  thrown  against  them 
in  crashes.  At  the  request  of  Blue  Bird 
Body  Co.,  the  agency  proposed 
excluding  school  buses  from  the 
standard  since  they  have  to  maet  the 
requirements  of  Standard  Na  222. 
School  Bus  Passenger  Seating  and 
Occupant  Protection.  Tbe  agency  agrees 
that  the  aeat  back  requrements  of  the 
two  %XtmimrA%  overlap  and  therefore  has 
decided  to  exclode  srfwol  btises  from 
the  seal  back  requiieingnti  of  Standard 


.N'o.  201.  The  other  requirements  of 
Standard  No.  201  do  not  overlap  with 
Standard  No.  222  and  therefore  they  will 
continue  to  apply  to  school  buses. 
DATE;  The  final  rule  is  effective 
December  2Z  1982. 

ADDRESS:  Petitions  for  recaasideration 
should  refer  to  the  docket  number  aad 
be  .submitted  to.  Docket  Section.  Room 
.5109.  National  Highway  Traffic  Safely 
.Administration,  400  Seventh  Street, 
S.VV.,  Washington.  D.C.  2tB90.  Docket 
hours  are  8  a.m.  to  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFOfnWATION  CONTACT. 
William  Smith.  Office  of  Vf*icl«  Safety 
Standard*.  Nationat  Highway  Traffic 
Safety  Administratkm,  Washington, 
DC.  20590  (202-426-2242). 
SUPPLEMENTARY  INFORMATION:  On  ]une 
10.  1982  (47  FR  2S1«91  the  agency 
proposed  an  amendment  to  Standard 
No.  201,  Occupant  Protection  in  Interior 
In'pact.  that  would  exciude  school  buses 
from  the  seat  back  requirements  of  the 
standard.  The  agency  issued  the 
proposal  in  response  to  a  request  from 
Blue  Bird  Body  Co.,  a  school  bus 
manufacturer.  Blue  Bird  argued  that 
since  Bchool  bases  have  to  comply  with 
Standard  No.  222,  School  Bus  Occupant 
Sfating  and  Crash  Protection,  whose 
pf^quirements  cover  the  same  aspects  of 
performance,  they  should  not  have  to 
comply  with  Standard  No.  201. 

The  only  comment  received  by  the 
di^ency  supported  adoption  of  the 
proposal.  Because  the  agency  has 
determined  that  compliance  with  the 
requirements  of  Standard  No.  222 
provides  adequate  protection,  the 
agency  has  decided  to  adopt  the 
proposal  to  exclude  school  buses  from 
complying  with  the  redundant  seat  back 
requirements  of  Standard  No.  201. 

Additional  201  Requirements 

In  addition  to  the  requirements  for 
seat  backs.  Standard  iNo.  201  sets 
performance  requirements  for 
instrument  panels,  interior  compartment 
doors,  sun  visors  and  arm  rests  to 
prevent  or  reduce  injuries  to  persons 
thrown  against  them  in  crashes.  Since 
Standard  No.  222  does  not  contain  any 
performance  requirements  for  those 
specific  items,  it  is  not  appropriate  to 
exempt  school  buses  complying  with 
Standard  No.  222  from  those 
requirements  of  Standard  No.  201. 

Future  Rulemaking 

The  one  comraenter  to  the  docket,  Mr. 
Edward  deR.  Cayia,  pjopoaed  a  change 
to  the  test  procedures  to  Standard  No. 
201  and  Standard  No.  222.  He  pointed 
out  that  the  two  standards  use  diflerenl 
test  devices  in  the  head  impact  tests  of 


the  standards.  Standard  No.  201  uses  a 
15-pound.  6.5  inch  diameter  headform. 
Standard  No.  222  uses  a  beadkirm  that 
has  two  {OLoed  heanspheres  with  a  total 
weight  of  11.5  pouads:  the  ooe  sphere 
has  a  diameter  of  6.5  inches  and  the 
second,  which  is  ceato-ed  and  protrudes 
from  the  first,  has  a  2-inch  diameter.  Mr. 
Cayia  said  that  the  Standard  No.  222 
headform  is  a  more  accurate 
representation  of  the  famnan  facta! 
structure. 

The  agency  agrees  that  it  would  be 
desirable  (o  have  a  nniform  headform 
for  the  head  impact  tests  of  the  two 
standards.  The  agency  intends  to 
evaluate  the  headforms  to  determine 
which  wotdd  be  the  most  appropriate 
and,  based  on  that  evaluation,  will 
decide  what  rulemaking  action  is 
necessary. 

Economic  Impact 

The  agency  has  considered  the 
ecomomic  and  other  effects  of  this  final 
rule  and  has  determined  that  the  rule  is 
not  a  major  rule  within  the  meaning  of 
Executive  Order  No.  12291.  The  agency 
has  further  determined  that  the  final  rule 
is  not  significaot  within  the  meaning  of 
the  Departnnent  of  Transportation's 
regulatorjr  procedares.  The  basis  for 
those  determinalaans  is  that  the 
exemption  does  not  impose  any  new 
restrictions;  it  merely  eliminates 
redundant  requirements  for  seat  backs. 
The  expected  im^cts  are  so  minimal 
that  the  final  rule  does  not  warrant  a  full 
Regulatory  Evaioation. 

The  agency  has  afso  considered  the 
effect  of  this  final  rule  in  relation  to  the 
Regulatory  Flexibility  Act  and  certifies 
that  the  final  rale  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
explained  previously,  the  effect  of  the 
final  rule  is  to  exempt  school  bus 
mamifacturers  from  having  to  comply 
with  the  overlapping  requirements.  The 
exemption  should  reduce,  although  not 
by  a  substantial  amount,  the  testing  and 
design  costs  for  school  bus 
manufacturers. 

The  final  rule  will  not  have  a 
significant  effect  on  a  substantial 
number  of  small  government 
jurisdictions  and  small  organizations. 
Those  entities  are  affected  because  they 
are  purchasers  of  school  buses.  The  cost 
impact  of  the  proposed  exemption  is 
minimal.  Accordingly,  no  reguiatory 
flexibility  analysis  has  been  prepared. 

The  agency  also  bas  analyzed  this 
final  rule  for  the  purposes  of  the 
National  Environmental  Policy  Act.  The 
agency  has  determined  that 
implementation  of  this  action  would  not 
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have  any  significant  effect  on  the  human 
environment. 

The  agency  finds,  for  good  cause 
shown,  that  an  effective  date  of  30  days 
from  publication  of  the  final  rule  is  in 
the  public  interest  since  this  amendment 
eliminates  a  redundant  requirement  in 
Standard  No.  201. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles,  Rubber  and  rubber  products. 
Tires. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

For  the  reasons  set  out  in  the 
preamble,  the  following  amendment  is 
made  to  §  571.201.  Occupant  Protection 
in  Interior  Impact,  of  Title  49.  Chapter  V 
of  the  Code  of  Federal  Regulations. 

1.  Section  571.201  is  amended  by 
revising  §  3.2.1  to  read  as  follows: 

§  57 1 .20 1     Standard  No.  20 1 ;  occupant 
protection  in  interior  Impact. 


S  3.2.1     The  requirements  of  §  3.2  do 
not  apply  to  seats  installed  in  schdol 
buses  which  comply  with  the 
requirements  of  Standard  No.  222, 
School  Bus  Passenger  Seating  and 
Occupant  Protection  (49  CFR  571.222)  m 
to  rearmost  side-facing,  back-to-bnci<, 
folding  auxiliary  jump,  and  temporary 
seats. 


(Sees.  103  and  119.  Pub.  L.  8»-563.  80  St;. 
(15  U.S.C.  1392  and  1407);  delegation  of 
authority  at  49  CKR  1.50) 

Kssued  on  November  15.  1982. 
Raymond  A.  Peck,  Jr., 
Adnumstrator. 

IFR  n.M,  H2-:ir,S0  Filed  ll-l!)-fi2:  8  4.')  am| 
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This   section   of   the   FEDERAL   REGISTER 
contains   notices   to   the   public   of   the 
proposed   issuance  of   rules   and 
regulations    The   purpose   of   these   notices 
IS   to  give   interested   persons   an 
opportunity  to   participate   in   the   rule 
making   pnor  to   the   adoption   of   the   final 
rules. 

NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  19,  21,  30,  40,  50,  70,  71, 
73,  and  110 

Authority  for  the  Copying  of  Records 

and  Retention  Periods  for  Security 

Records 

agency:  Nuclear  Regulatory 

Commission.  | 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  is  considering  amendments 
to  its  regulations  to  provide  specific 
authority  to  copy  licensee  records 
maintained  pursuant  to  Commission 
requirements  and  to  specify  retention 
periods  for  required  security  records 
The  proposed  rule  is  intended  to  dvoid 
delays  in  obtaining  information  needed 
for  Commission  inspection  and 
enforcement  activities  and  to  codify 
guidance  relating  to  record  retention. 

DATES:  Written  comments  must  be 
received  on  or  before  January  21.  1983 
Comments  received  after  January  21, 
1983,  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
filed  on  or  before  this  date 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  and 
suggestions  on  the  proposed  rule 
changes  and/or  the  supporting  value/ 
impact  statement  to  the  Secretary  of  the 
Commission.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
.Attention:  Docketing  and  Service 
Branch.  Comments  may  also  be  hand- 
delivered  to  Room  1121,  1717  H  Street 
NW..  Washington.  DC.  between  8:15 
a.m.  and  5:15  p.m.  Copies  of  the  value/ 
impact  statement  and  of  comments 
received  may  be  examined  at  the 
Commission's  Public  Document  Room. 
1717  H  Street  NW.,  Washington,  DC. 
Single  copies  of  the  value/impact 
statement  may  be  obtained  on  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  D.  Ennis,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 


DC  20555.  Telpphonp  (301)  443-5976. 
SUPPLEMENTARY  INFORMATION:  The 

Commission  is  considering  amendments 
to  provide  specific  authority  for 
Commission  representatives  to  make 
and  remove  copies  of  licensee  records 
maintained  pursuant  to  Commission 
requirements  and  to  specify  retention 
periods  for  existing  security  records. 

While  §§  50.70(a)  and  70.55  (a)  and  (b) 
require  a  licensee  to  allow  inspection  of 
both  facilities  and  records,  there  is  no 
explicit  authority  for  a  Commission 
representative  to  make  and  take  away 
copies  of  records.  This  has  caused 
delays  in  obtaining  information  needed 
for  inspection  and  enforcement 
activities.  Revised  §§  19.14(a),  21.41, 
30.52(b),  40.62(b),  50.70(a),  70.55(b), 
71.63(a)(2).  73,70,  and  110,53|c)(2)  are 
proposed  which  would  authorize 
Commission  representatives  to  copy,  at 
Commission  expense,  and  remove 
copies  of  records  maintained  pursuant 
to  NRC  requirements. 

The  Commission  further  proposes  to 
modify  and  codify  staff  guidance 
relating  to  the  retention  period  for 
physical  security  records  maintained  by 
licensees  pursuant  to  §§  73.30(d), 
73.37(b)(10).  73.46(b).  73., 50(a).  73.55(b), 
§  73.70.  and  paragraph  I.B.  of  Appendix 
B  to  Part  73.  The  staff  guidance,  which  is 
currently  reflected  in  approved  physical 
protection  and  guard  training  plans,  is 
contained  in  "Interim  Acceptance 
Criteria  for  a  Physical  Security  Plan  for 
Nuclear  Power  Plants"  (NUREG-0220), 
■'Security  Plan  F.valuation  Report 
Workbook"  (NUREG-0416),  and 
"Security  Personnel  Training  and 
Qualification  Criteria"  (NUREG-0674J 
The  codification  would  be  placed  in  a 
renumbered  and  revised  Section  73.70 
and  would  require  that  physical  security 
records  be  maintained  for  one  year, 
except  that:  (a)  results  of  the  initial 
performance  tests  for  security 
equipment  must  be  retained  for  the  life 
of  the  equipment,  (b)  qualification  and 
training  records  for  security  personnel 
must  be  retained  for  two  years,  and.  (c) 
records  of  access  to  locks,  keys, 
combinations,  and  related  access 
control  equipment  must  be  maintained 
for  the  period  that  these  locks,  keys,  and 
combinations  are  used  for  physical 
security  purposes, 

Paperwork  Reduction  Act  Statement 

The  application,  reporting  and 
recordkeeping  requirements  contained 


in  this  proposed  i«gulatJOB  have  been 
approved  by  the  Office  of  Management 
and  Budget;  0MB  approval  No.  3150- 
0002 

Regohrtory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  Section 
605(b).  the  Commisiaon  hereby  certifies 
that  these  proposed  araendments  wili 
not,  if  promulgated,  have  a  significant 
economic  impact  on  a  sat>«tantiat 
number  of  small  eetitje*.  Any  increased 
costs  iixxtrred  ia  order  to  co^  and  take 
away  oodles  of  certain  licensee  records 
will  be  bflone  by  the  NRC  and  not  the 
licensee.  Industry  will  benefit  from 
codification  of  the  modified  records 
retention  requirement.  By  reducing  the 
retention  period  for  aecttrity 
maintenance  reoonls  from  five  years  to 
one  year,  and  based  on  storage  costs  of 
S210  per  cubic  foot  per  year,  a  savings  of 
$15,120  per  year  should  result  for  each 
licensee. 

List  of  Sobjocts  in  1«  CFR  Part  73 

Hazardous  material — transportaljon. 
Nuclear  materials,  Nuclear  pjower  plants 
and  reactors.  Penalty,  Reporting 
requirements,  Security  measures. 

Under  the  Atomic  Energy  Act  of  1954, 
as  amended,  the  Energy  Reorganization 
Act  of  1974.  as  aeiended,  and  5  U.S.C. 
553,  notice  is  hereby  given  that  adoption 
of  the  following  amendments  to  10  CFR 
Parts  19,  21,  30.  40,  50,  70.  71.  73,  ar»d  110 
is  contemplated. 

The  authority  citation  for  this 
document  is:  Sec.  161,  Pub.  L  83-703,  68 
Stat.  948,  as  amended  (42  U.S.C.  2201), 
and  Sec.  201,  Pub.  L.  93^38.  88  Stat. 
1242  (42  U  S.C,  5841], 

PART  19— NOTICES,  INSTRUCTIONS 
AND  REPORTS  TO  WORKERS; 
INSPECTIONS 

1.  Section  19.14(a)  is  revised  to  read  as 
follows: 

§  19.14    Presence  of  representatives  of 
licensees  and  workers  during  inspections. 

(a)  Each  licensee  shall  afford  to  the 
Commission  at  all  reasonable  times. 
opportunity  to  inspect  materials, 
activities,  facilities,  premises,  and 
records  pursuant  to  the  regulations  in 
this  chapter.  A  representative  of  the 
Commission  may  copy,  at  Commission 
expense,  any  record  kept  pursuant  to  the 
regulations  in  this  part.  Commission 
order,  or  license  condition,  and  take 
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possession  of  and  remove  such  copies 
for  Commission  use. 


PART  21— REPORTING  OF  DEFECTS 
AND  NONCOMPLIANCE 

2.  Section  21.41  is  revised  to  read  iis 
follows: 

!)  21.41    Inspections. 

Each  individual,  corporation 
partnership  or  other  entity  subje<:t  to  the 
regulations  in  this  part  shall  permit  duly 
authorized  representatives  of  the 
Commission  to  inspect  its  records, 
premises,  activities,  and  basic 
components  as  necessary  to  effectuiite 
the  purposes  of  this  part.  A 
representative  of  the  Commisbiori  ma\ 
copy,  at  Commission  expense,  any 
record  kept  pursuant  to  the  regulations 
in  this  part  and  take  possession  of  and 
remove  such  copies  for  Commission  use. 

PART  30— RULES  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

3.  Paragraph  (b)  of  8  30  5^  :s  rpvi-.^^d  to 
read  as  follows: 

§  30.52    Inspections. 

*  *  «  * 

(b)  Each  licensee  shall  ni.iki:  available 
to  the  Commission  for  inspection,  upon 
reasonable  notice,  records  maintained 
pursuant  to  the  regulations  in  this 
chapter.  A  representative  of  the 
Commission  may  copy,  at  Commission 
expense,  any  record  kept  pursuant  to  the 
regulations  in  this  part.  Commission 
order,  or  license  condition,  and  take 
possession  of  and  remove  such  copies 
for  Commission  use. 

PART  40— DOMESTIC  UCENSING  OF 
SOURCE  MATERIAL 

4.  Paragraph  [b)  of  §  40  62  is  revis^-d  to 
read  as  follows: 

$  40.62    Inspections. 

(b)  Each  hcensee  shall  make  available 
to  the  Coinmission  for  inspection,  upon 
reasonable  notice,  records  maintained 
pursuant  to  the  regulations  in  this 
chapter.  A  representative  of  the 
Commission  may  copy,  at  Commission 
expense,  any  record  kept  pursuant  to  the 
regulations  in  this  part  Commission 
order,  or  license  condition,  and  take 
possessioD  of  and  remove  such  copies 
for  Commission  use. 


PART  50— DOMESTIC  LfCENSIMG  OF 
PRODUCTION  AMD  UTILIZATION 
FACILmES 

5.  Paragraph  [a|  of  §  50.70  is  revised  to 
read  as  follows: 

§  50.70    Inspecfions. 

•  «  *  *  « 

(a )  Each  licensee  and  each  holder  of  a 
construction  permit  shall  permit 
inspection,  by  duly  authorized 
representatives  of  the  Commission,  of  its 
records  premises,  activities,  and  of 
licensed  materials  in  possession  or  use. 
related  to  the  license  or  construction 
permit  as  may  be  necessary  to 
effectuate  the  purposes  of  the  Act, 
including  section  105  of  the  Act.  A 
representative  of  the  Commission  m.fy 
copy,  at  Commission  expense.  a:iy 
record  kept  pursuant  to  the  regulat^ms 
in  this  part,  Commission  order,  or 
license  condition,  and  take  possession 
of  and  remOT'e  such  copies  for 
Commission  use. 


PART  70— DOMESTIC  LICENSING  Of 
SPECIAL  NUCLEAR  MATERIAL 

6.  Paragraph  (b)  of  §  70.5.5  is  revised  to 
read  as  follows: 

§  70.55     Inspections. 

Ill]  Each  hcensee  shall  make  available 
!u  the  Commission  for  inspection,  upon 
reasonable  notice,  records  kept  by  the 
licensee  pertaining  to  its  receipt, 
possession,  use.  acquisition,  import 
export,  or  transfer  of  special  nuriear 
material.  A  representative  of  the 
Commission  may  copy,  at  Commission 
expense,  any  record  kept  pursuant  to  the 
regulations  in  this  part.  Commission 
order,  or  license  condit'on.  and  take 
possession  of  and  remove  such  copies 
for  Commission  use. 

PART  71— PACKAGING  OF 
RADIOACTIVE  MATERIAL  FOR 
TRANSPORT  AND  TRANSPORTATION 
OF  RADiOACTtVE  MATERIAL  UNDER 
CERTAIN  CONOmONS 

7.  Paragraph  (a)  of  §  71.63  is  revised  to 
read  as  follows: 

$71.63    Inspections  and  tests. 

(a)  The  licensee  shall  permit  the 
Commission  at  all  reasonable  times  to 
inspect  the  licensed  material,  packaging 
and  premises  and  facilities  in  which  the 
licensed  material  or  packaging  are  used. 
produced,  tested,  stored  or  shipped  A 
representative  of  the  Commission  may 
copy,  at  Commission  expense,  any 
record  kept  pursuant  to  the  regulations 
in  this  part.  Commission  order,  or 
license  condition,  and  take  possession 


of  and  remove  such  copies  for 
Commission  use. 


PART  73— PHYSICAL  PROTECTION  Of 
PLANTS  AND  MATERIALS 


8.  Section  73.70 
follows: 


ised  to  read  as 


!)  73.70    Records. 

(a)  F.ach  licensee  subject  to  the 
provisions  of  §§  73.20.  73  25.  "3  2a  73.27 
73.45,  73.46,  73.55  or  73.60  shall  keep  the 
following  records: 

(1)  Names  an(i  addresses  of  all 
individuals  who  have  been  designated 
as  authorized  individuals. 

(2)  Names,  addresses,  and  badge 
numbers  of  all  individuals  authorized  to 
have  access  to  vital  equipment  or 
special  nuclear  material,  and  the  vital 
areas  and  material  access  areas  to 
which  authorization  is  granted. 

(3)  A  register  of  visitors,  vendors,  and 
other  individuals  not  employed  by  the 
licensee  pursuant  to  §§  '3.46(d)[10), 
73.5,5(d)(6),  or  73.60 

(4)  A  log  indicating  naiue.  badge 
number,  time  of  entry,  reason  for  entry, 
and  time  of  exit  of  all  individuals 
granted  access  to  a  normally  unoccupied 
vital  area. 

(5)  Documentation  of  all  routine 
security  tours  and  inspectioas,  and  of  all 
tests,  inspections,  and  mainlenaace 
performed  on  physical  barriers, 
intrusion  alarms,  communications 
equipment  and  other  security-related 
equipment  used  pursuant  to  the 
requirements  of  this  part 

(6)  A  record  at  each  onsite  alarm 
annunciation  location  of  each  alarm, 
false  alarm,  alarm  check,  and  tamper 
indication  that  identifies  the  type  of 
alarm,  location,  alarm  circuit,  date,  and 
time.  In  addition,  details  of  response  by 
facility  guards  and  watchmen  to  eacJi 
alarm,  intrusion,  or  other  security 
incident  must  be  recorded. 

(7]  Shipments  of  special  nuclear 
material  subject  to  the  requirements  of 
this  part,  including  names  of  carriers, 
major  roads  to  be  used,  flight  numbers 
in  the  case  of  air  shipments,  dates  and 
expected  times  of  departure  and  .i.-rval 
of  shipments,  verification  of 
communication  equipment  on  board  the 
transfer  vehicle,  names  of  individuals 
who  are  to  communicate  with  the 
transport  vehicle,  container  seal 
descriptions  and  identification,  and  any 
rlhv.T  information  to  confir.m  t!.i^  ritan-: 
utilized  to  comply  mth  §§  73,25.  "3,26. 
and  73.27.  This  information  must  be 
recorded  prior  to  shipment  Information 
obtained  dunng  the  course  of  thi' 
shipment  such  as  reports  of  all 
communications,  change  of  shipping 
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plan,  including  monitor  changes,  trace 
investigations  and  other  information, 
must  also  be  recorded. 

(8)  Procedures  for  controlling  access 
to  protected  areas  and  for  controlling 
access  to  keys  for  locks  used  to  protect 
special  nuclear  material. 

(b)  The  licensee  must  maintain 
records  subject  to  the  requirements  of 
this  part  at  the  Hcensee's  site  for  the 
following  periods: 

(1)  Results  of  initial  performance  tests 
for  security  equipment  must  be 
maintained  for  the  life  of  the  equipment. 

(2)  Records  that  certify 
accomplishment  of  security  training  and 
qualification  requirements,  including 
test  scores,  must  be  maintained  for  two 
years. 

(3)  Records  of  access  to  locks,  keys, 
combinations,  and  other  access  control 
components  must  be  maintained  for  the 
period  that  these  locks,  keys 
combinations,  and  related  components 
are  used  for  security  purposes. 

(4)  Other  records  required  by  this 
section  must  be  maintained  for  one  year. 

PART  1 10— EXPORT  AND  IMPORT  OF 
NUCLEAR  EQUIPMENT  AND 
MATERIAL 

10.  Paragraph  (c)  of  §  110.53  is  revised 
to  read  as  follows: 

§110.53    United  States  address,  records, 
and  inspections. 

***** 

(c)  Each  licensee  shall  permit  the 
Commission  to  inspect  its  records, 
premises,  and  activities  pertaining  to 
exports  and  imports  when  necessary  to 
fulfill  the  requirements  of  the  Atomic 
Energy  Act.  A  representative  of  the 
Commission  may  copy,  at  Commission 
expense,  any  record  kept  pursuant  to  the 
regulations  in  this  part.  Commission 
order,  or  license  condition,  and  take 
possession  of  and  remove  such  copies 
for  Commission  use. 

Dated  at  Washington.  DC.  this  15th  day  of 
November.  1982. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 
Acting  Secretary  of  the  Commission. 

|FR  Doc  82-31863  Filed  11-19-8:;  845  am) 
BILUNO  CODE  7590-01-M 


10  CFR  Part  170  | 

Proposed  Revision  of  License  Fee 
Schedules 

agency:  Nuclear  Regulatory 

Commission. 

action:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  proposes  to  amend  its 


regulations  and  fees  for  inspections  and 
review  of  applications  for  permits, 
licenses,  amendments,  renewals,  and 
special  projects  (including  topical  and 
other  reports).  The  revised  schedule  of 
fees  will  more  completely  recover  costs 
incurred  by  the  Commission  in  providing 
services  to  identifiable  recipients. 
DATES:  Submit  comments  by  January  18, 
1983.  Comments  received  after  January 
18,  1983,  will  be  considered  if  it  is 
practical  to  do  so,  but  assurance  of 
consideration  cannot  be  given  except  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Send  comments  to: 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch.  Deliver 
comments  to:  Room  1121, 1717  H  Street. 
NVV.,  Washington,  D.C.,  between  8:15 
a.m.  and  5:00  p.m.  Copies  of  comments 
may  be  examined  and  copied  for  a  fee  at 
the  NRC's  Public  Document  Room  at 
1717  H  Street,  NW.,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  O.  Miller,  License  Fee 
Management  Branch,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  D.C.  20555, 
Telephone:  (301)  492-7225. 
SUPPLEMENTARY  INFORMATION:  On 
February  21,  1978  (43  FR  7210),  as 
corrected  March  22, 1978  (43  FR  11815), 
the  NRC  amended  10  CFR  Part  170  to 
revise  its  schedule  of  fees  (hereinafter 
referred  to  as  March  23,  1978  schedule) 
for  applications,  permits,  and  licenses; 
and  to  establish  fees  for  routine 
inspections  and  applications  for 
a.Tiendments,  renewals,  standard 
designs  filed  by  vendors  and  architect- 
engineers  for  approvals,  special 
projects,  spent-fuel  casks  and  shipping 
containers,  approval  of  sealed  sources 
and  devices  containing  or  using 
byproducts,  source,  or  special  nuclear 
materials,  approval  of  power  sources, 
and  approval  of  topical  reports.  The 
revised  schedule  was  developed 
pursuant  to  Title  V  of  the  Independent 
Offices  Appropriation  Act  of  1952 
(lOAA)  and  guidance  provided  by  the 
Supreme  Court  on  March  4, 1974,  in  its 
decision  of  National  Cable  Television 
Association.  Inc.  v.  United  States,  415 
U.S.  336  (1974)  and  Federal  Power 
Commission  v.  New  England  Power 
Company.  415  U.S.  345  (1974).  In  these 
decisions  the  Court  held  that  the  lOAA 
authorizes  an  agency  to  charge  fees  for 
special  benefits  rendered  to  identifiable 
persons  measured  by  the  "value  to  the 
recipient"  of  the  service.  On  December 
16,  1976,  the  Court  of  Appeals  for  the 
District  of  Columbia  further  clarified  the 
meaning  of  lOAA  in  four  decisions. 


National  Cable  Television  Association 
V.  Federal  Communications 
Commission,  554  F.2d  1094  (1976): 
National  Association  of  Broadcasters  v. 
Federal  Communications  Commission, 
554  F.2d  1118  (1976);  Electronic 
Industries  Association  v.  Federal 
Communications  Commission,  554  F.2d 
1109  (1976);  Capital  Cities 
Communication,  Inc.  v.  Federal 
Communications  Commission,  554  F.2d 
1135  (1976).  These  decisions  of  the 
Supreme  Court  and  the  D.C.  Court  of 
Appeals  enabled  the  Commission  to 
develop  new  license  fee  guidelines 
which  were  used  as  the  criteria  in 
analyzing  the  functions  and  activities  of 
the  NRC  offices  and  in  determining 
which  activities  were  subject  to  cost 
recovery  and  which  were  not. 
The  guidelines  provide  that: 

1.  Fees  may  be  assessed  to  persons 
who  are  identifiable  recipients  of  special 
benefits  conferred  by  specifically 
identified  activities  of  the  U.S.  Nuclear 
Regulatory  Commission.  Special 
benefits  include  services  rendered  at  the 
request  of  a  recipient  and  encompass 
activities  such  as  the  review  of  an 
application  or  request  for  a  permit, 
license,  approval,  amendment,  renewal, 
or  special  project,  and  all  services 
necessary  to  assist  a  recipient  in 
complying  with  statutory  obligations  or 
obligations  under  the  Commission's 
regulations; 

2.  All  direct  and  indirect  costs 
incurred  by  the  NRC  in  providing  special 
benefits  may  be  recovered  by  fees: 

3.  It  is  not  necessary  to  allocate  costs 
in  proportion  to  the  degree  of  public  or 
private  benefit  resulting  from  conferring 
a  special  benefit  on  a  recipient: 

4.  Where  the  identification  of  the 
ultimate  beneficiary  of  the  NRC  service 
is  obscure,  the  cost  may  not  be  included 
in  the  cost  basis  for  fees; 

5.  A  fee  on  the  average  should  not 
exceed  the  sum  of  the  direct  and  indirect 
costs  which  the  NRC  incurs  in  furnishing 
the  service  for  a  member  of  the  class  of 
recipients  for  which  the  fee  is  assessed; 
and 

6.  Calculation  of  agency  costs  shall  be 
performed  as  accurately  as  is 
reasonable  and  practical,  and  shall  be 
based  on  specific  expenses  identified  to 
the  smallest  practical  unit  and 
associated  with  the  rendering  of  the 
type  of  service  to  the  particular  class  of 
recipients. 

The  revised  schedule  was  based  on  a 
detailed  analysis  of  individual  NRC 
offices  which  identified  those  activities 
that  met  the  test  for  cost  recovery.  In 
this  process,  each  activity  was  classified 
as  included  or  excluded  in  cost 
computation.  The  same  test  was  applied 
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lo  contractual  support  service*.  FinaDy  a 
professional  staff  rate  was  developed 

for  the  Offices  of  Nuclear  Reactor 
Regulation,  Nuclear  Material  Safety  and 
Safeguards,  Inspection  and  Enforcement 
and  the  Advisory  Committee  on  Reactor 
Safeguards,  Atomic  Safety  and 
Licensing  Board  Panel,  and  the  Atomic 
Safety  and  Licensing  Appeal  Panel. 

A  detailed  report  of  the  functions  and 
activities  of  each  NRC  office  and 
explanation  of  fee  development  was 
published  in  the  Federal  Register,  May  2. 
1977  (42  PR  22149-22168]  and  February 
21,  1978  (43  PR  7210-7227).  A  Nuclear 
Regulatory  Commission  document, 
NUREG-0268,  VJS.  Nuclear  Regulatory 
Commission  Determination  of  Proposed 
License  Fees  for  Fiscal  Year  1977, 
summarized  fee  calculations.  Copies  of 
these  document  were  made  available  to 
the  public  and  copies  are  available  in 
the  NRC  Public  Document  Room  at  1717 
H  Street,  NW„  Washington,  D.C. 

On  August  24, 1979.  the  U.S.  Court  of 
Appeals  held  in  Mississippi  Puwvr  and 
Light  Co.  v.  U.S.  Nuclear  Regulatory 
Commission.  601  F.  2d  223  (1979).  cert, 
denied  444  U.&  1102  (1980).  that;  (1)  The 
Nuclear  Regulatory  Commission  had  the 
authority  to  recover  the  full  cost  of 
providing  services  to  identifiable 
beneficiaries:  (2)  the  NRC  could  properly 
assess  a  fee  for  the  costs  of  providing 
routine  inspections  necessary  to  ensure 
■  I  ''fpnsee's  compliance  wfith  the  Atomic 
Liiergy  Act  and  with  applicable 
regulations:  (3)  the  NRC  could  charge  for 
costs  incurred  in  conducting 
environmental  revievv's  requued  by 
NEPA;  (4)  the  NRC  properly  inrhided  in 
the  fee  schedule  the  costs  of 
uncontested  hearings  and  of 
administrative  and  technical  support 
services:  (.5}  the  NRC  could  assess  a  fee 
for  renewing  a  license  to  operate  a  low- 
level  radioactive  waste  burial  site;  and 
(fi)  the  NRC's  fees  were  not  arbitrary  or 
capricious.  The  Appels  Court  upheld  the 
Commission's  license  fee  guidehnes. 

On  July  19, 1982,  the  First  Circuit 
Court  of  Appeals  decided  the  New 
England  Power  v.  NRC  Case  No.  81-1839 
conceminging  the  assessment  of  fees  for 
withdrawn  applications.  The  Court  held 
that  applicants  may  not  be  billed  for  the 
cost  of  reviewing  withdrawn 
applicatioas  where  the  request  for 
withdrawal  was  filed  with  the 
Commission  before  November  6. 1961. 
the  effective  date  of  the  Conunission's 
interpretative  rule  cooceming  this 
matter.  The  Qwrt  further  stated  that 
"review  work  performed  by  the  NRC  at 
the  request  of  an  applicant  constitutes  a 
sufficiently  substantial  and 
particularized  benefit  to  the  applicant  to 


justify  the  imposition  of  fees  under  the 
courts  reading  of  there  K3AA." 

An  examination  of  FY  1981  costs  of 
providing  licensing  and  other  review 
and  inspection  services  demonstrates 
that  the  Commission's  current  fee 
schedule  for  inspections  and  reviews 
does  not  adequately  reflect  the  mlent  of 
Congress  as  set  forth  in  the  Indpendent 
Offices  Appropriation  Act  of  1952, 
which  states  in  pertient  part; 

It  is  the  sense  of  the  Congress  that  any 
work,  service.  pubHcation,  report,  dixrumcn!. 

bpneHt.  pri\  ilagp.  authority,  use.  franchise, 
lioenst,  permit,  certificate,  repistrntion,  or 
similar  thing  of  value  or  utility  perf.jrmir^. 
furnished,  provided,  granted,  prr-pHred.  nr 
issued  by  any  Federal  agency  ( including 
wholly  owned  Govprnment  corporations  as 
defined  in  the  Government  Ctirporntion 
Control  Act  of  1945)  to  or  for  anv  person 
(inrhiding  groups,  associations. 
organizHtions.  partnerships.  ci>rpurations.  or 
businesses),  except  those  eng.iged  in  the 
transaction  of  official  business  of  the 
Government,  shall  be  self-sustaining  to  the 
full  evtenl  possible  and  the  head  of  each 
Fcdiia!  agency  is  authorized  by  regulation 
(which,  in  the  case  of  agencies  in  the 
executive  branrii.  shall  he  a  uniform  as 
practicable  and  subject  to  such  policies  as 
the  President  nvay  prescribe)  lo  prescrib>e 
Ihcri'for  such  fee.  charge,  or  price,  if  any,  as 
he  shall  determine,  in  case  none  exists,  or 
rcdilornune.  m  case  of  an  existing  one,  to  be 
fa,r  and  equitable  taking  into  consideration 
direct  and  mdirect  cost  to  the  Government 
value  to  the  recipient,  public  policy  or 
interest  served,  and  other  pertinent  facts,  and 
any  amount  so  determined  or  redetermined 
shall  be  collected  and  paid  into  the  Treasury 
as  miscellaneous  receipts. 

The  House  of  Representatives 
Committee  on  .'Xypropriations  in  a  report 
concerning  FY  1983  appropriations  has 
proposed  to  make  the  collection  of  fees 
as  an  offset  to  the  NRC  budget.  That  is. 
the  money  collected  from  fees  would  not 
be  deposited  into  the  Treasury  as 
miscellaneous  receipts  but  rather  would 
bo  an  offset  to  the  Commissions 
appropriation.  This  would  benefit  the 
public  in  that  tax  dollars  are  reduced  in 
direct  proportion  to  the  license  fet's 
received  by  the  Commission. 

For  FY  1961.  the  basic  ftmctions  and 
regulatory  activities  of  the  various  N'RC 
offices  have  not  changed  since  the  last 
revision  of  fees  in  1978.  However,  the 
emphasis  on  safety  has  increased 
appreciably  and  costs  have  increased. 

Tables  1  through  5  describe  the 
services  of  the  offices  which  have  b>een 
categorized  as  being  eligible  for  cost 
recovery  or  as  excluded  from  cost 
recovery.  Only  NRC  services  providing 
special  benefits  were  included  in  the 
computation  of  fees. 


Table  1, — Office  of  Noclear  Reactor 
Regulation  Items  for  Fee  Consideration 


Proposed  schedule 
Excluded 


Indudad 


Safely,  enMronmental    QA.   antittust  '  X_ 

and   safeguards   act^vrtu^s    'HjitKxi 

to  review  of  CP^s  anc  JL  &. 

Amendmeni  rpvie»  „.J  X_ 

Topical  ana  om<?«  -efxy  n-snews J  K_ 

Standard  refereoce  aesign  re>nem  for     X_ 

MSSSand  BOP 
Hot  a-nd  cold  e«a-^s  <o»  mitiai  staljp 

of  OL 
RequaMication       am       repiacemenl 

exams  for  opefaTo*  iK.ens*iS 
Slandards,     cxxlei^      ana     licensing 

guKtes 

Res8a^c^  ro<xd«^»iior<    „ 

Genenc  ettcn  not  sffBOhcaHf  taem. 

tied  mntr  an  application. 

Indemnity  c»oyam 

Commission   oroers   (no   appleatton 

from  Hcenaaat. 
Admerxlniaiilt  and  anmwaii  rmmM- 

mQ  from  Commtssion  ordars. 


Table  2.— Office  of  Nucllar  Material 
Safetv  and  Safeguards  item,s  i^or  Fee 
consioeration 


Safely,  enwonmentaf.  and 
guards  activities  relatng  lo 
essing  aoplKatjons 

Anendment  artd  renewal 

Standards  and  l«:ensing 

Researcfi  coordination      „ 

Genenc  effort  not  specifically  identf- 
fied  wttfi  an  application 

Slale  agreements  program  effort 


Included 


Table  3  — Oitice  of  Inspection  and 
Enforcement  trtMS  for  Fee  Conshjeration 


Routine  huuwi,  iiulmy.  aummnmciv 
tal.  and  safeguards  inspections 

Quality  assurance  mspecHons  dunng 
preconsiruction,  conakucttan.  and 
preoperational  phaaas  ol  laallty  t- 
eensing. 

Nonroutme  inspections — mcwe^ts  t^ 
vestigations  and  antorcamern 

Genenc  actnnlies  r>oi  relating  lo  a 
speofic  license 

Standards  effort  

Eicpon-sateguari»     and     agreement 

Stall?  Cirogra'^ 
Sa''*%    -^vi+^wa   lo'    '?t   9    11^    ^arh-y 


Table  i  ^Coi^vittees  *nc  Panels  'tems 

FOR  Fee  CONSI0EHATK3N 


PTjposoa  *;neoui« 

IneMM 

EaMid 

APVISOBV  COMMI-rTff    0»  Rt»CTail 

Safe&ua«os 

Satery   issues   'elating   ic  processing 

CPs  and  Ol  s 
fif»nr*nc  •stuAiHi   fr*iMn'rti   ann  liwt^ 

K 

X. 

aids  developrrient  actMtM& 

Atomic  Safety  and  licensing 
Board  Panel 

Salt-'T>    ana    envKonntentai    wor*    on 

*-  - 
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Table  4— Committees  and  Panels  Items 
Fon  Fee  Consideration— Continued 


Proposed  schedule 

Included 

Exckjded 

Safely   and  enwoomenlal   win*,   on 

contested  cases 
Genenc     wort     (rulerTaking.     snow 

causa,  soooal  proiects) 

Atomic  Safety  and  L/C£nsing 
Appeal  P«nel 

Uncontesled  casewort  

X 

X. 

X. 

X. 

Table  5— Other  Commission  Offices 


Proposed  schedule 


Included 

Excioded 

X. 

Office    ol    Nuciea/    Regulatory    Re- 
seaich 

X. 

X. 

X 

Ofice  ol  Policy  Evaluation  

...„..„... 

X 

Offices    ol    Inspectof    and    Au<WOf, 

„^ 

Congressional    Affairs,    Public    Af- 

fairs,  and  Small  »   Disadvantaged 

Business      Lftiteation      and      Civil 

RigMS- 

Offices    of    State    and    International  , „ 

X 

Programs, 

Offices  of  Secretary,  Executive  Direc- 

tor  tor  Operations,   Administration, 

Management   and   Program   Analy- 

sis, Controller,  and  Executive  Legal 

Director 

Those  services  supporting  the  li- 
censing  and   inspection   proc- 

X.._ 

ess. 

Fees  for  Construction  Permits  and 
Operating  Licenses 

Fees  currently  assessed  for  Part  50 
construction  permits  and  operating 
licenses  are  based  on  the  actual 
professional  staff  hours  and  associated 
contractual  services  costs  expended  for 
the  review  subject  to  an  upper  limit 
imposed  by  the  regulations.  This  limit 
reflected  fiscal  year  1977  costs 
associated  with  the  tj^pe  of  plant 
[custom  or  standard)  being  reviewed 
and  the  number  of  units  at  a  site.  A 
ceiling  was  appropriate  only  at  the  time 
imposed  and  in  the  final  analysis 
prevents  full  cost  recovery  for  most 
applications.  In  certain  instances,  fiscal 
year  1981  costs  are  greater  because  of 
increased  licensing  effort  and 
contractual  costs;  therefore,  we  are 
proposing  to  remove  the  ceiling  or  upper 
limit  on  fees  for  reactor  permits  and 
licenses.  Fees  or  charges  would  be 
based  on  actual  cost  expended  for  the 
review.  Since  a  specific  fee  is  not  shown 
in  the  proposed  regulation,  a  cost  range 
has  been  provided  for  illustrative 
purposes.  Table  6  provides  an 
opportunity  to  compare  fees  currentlv 
being  charged  under  the  1978  rule  with 
fiscal  year  1981  costs. 

For  those  construction  permit  (CP) 
applications  currently  on  file  with  the 


Commission,  fees  will  be  assessed 
based  on  the  actual  professional  staff 
hours  and  contractual  services  costs 
expended  from  the  date  the  application 
was  filed  to  the  date  the  CP  is  issued. 
Professional  hours  expended  in 
reviewing  applications  prior  to  the 
effective  date  of  this  proposed 
regulation  will  be  billed  at  the 
professional  rate  established  by  the 
March  23,  1978  rule.  Professional  time 
expended  on  or  after  the  effective  date 
of  the  proposed  regulation  will  be 
assessed  at  the  FY  1981  rates  shown  in 
the  new  10  CFR  170.20.  With  respect  to 
operating  license  applications  currently 
on  file  with  the  Commission,  the  same 
procedure  would  apply  except  that  fees 
will  be  assessed  based  on  the  actual 
professional  staff  hours  and  contractual 
services  costs  expended  from  the  date 
the  CP  was  issued  to  the  issuance  of  the 
full  power  (1(X)V,)  operating  license. 

Amendments  or  Approvals  for 
Construction  Permits  and  Operating 
Licenses 

The  present  system  of  classifying 
reactor  amendments  and  approvals  into 
one  of  six  fee  classes  in  accordance 
with  §  170.22  is  being  eliminated.  The 
proposed  rule  will  require  that  all 
applications  be  accompanied  by  an 
application  fee  of  Si 30,  All  applications 
for  amendment  or  approval  filed  on  or 
after  the  effective  date  of  the  proposed 
rule  will  be  subject  to  a  fee  based  on  the 


actual  professional  staff  hours  and 
contractual  services  costs  expended  for 
the  review.  This  would  include 
applications  from  licensees  for  relief  or 
exemption  from  and  for  an  extension  of 
time  to  comply  with  the  requirements  of 
NRC  regulations  now  or  hereafter  in 
effect.  Fees  will  be  charged  irrespective 
of  how  the  application  is  approved  (e.g., 
license  amendment,  letter  of  approval, 
safety  evaluation  report,  or  other  form) 
and  also  irrespective  of  whether  they 
are  approved  pursuant  to  a  specific 
exemption  provision  of  the 
Commission's  regulations  under  Title  10 
of  the  Code  of  Federal  Regulations  (e.g., 
§§  50.12.  73.5,  and  any  other  such 
sections  now  or  hereafter  in  effect). 
However,  fees  will  not  be  charged  for 
Commission  orders  issued  pursuant  to 
§  2.204  of  10  CFR  Part  2  or  for 
amendments  and  approvals  resulting 
specifically  from  such  Commission 
orders.  When  actual  costs  exceed  the 
application  fee,  the  application  fee  will 
be  subtracted  from  the  review  costs.  In 
no  event  will  the  total  review  costs  be 
less  than  the  application  fee.  Table  6 
shows  that,  based  on  experience,  costs 
to  review  power  reactor  applications  for 
amendments  and  other  required 
approvals  currently  range  from  $150  to 
approximately  $164,600.  Costs  for 
review  of  amendments  and  other 
approvals  for  test  and  research  facilities 
range  from  $150  to  approximately 
842,100. 


Table  6.— Comparison  of  Present  Fees  With  Actual  Costs  Range  of  Facility  License 

Fees  Assessed  Per  Action 


Current  schedule  (March     |   Range  ol  fiscal  year  1981 
1978)  I  costs 


From — 


Power  reaclor 

Conetnjction  permit  review 

Operating  hcense  review* , 

Ar.endrrw^nt  reviews 
Research  and  lest  reactors  Amendrr-ent  revtews^.^ 


$846,800 

829,100 

400 

eoo 


To— 


From- 


$1  069,000  S2, 239, 100  ;  53,260,000 

1,024,500  2,735,000   I  3,181,600 

45,900  150  164  600 

20,000  150  '  42,100 


Topical  and  Other  Reports  (Special 
Projects) 

In  the  current  rule,  the  upper  limit  of 
S2n,000  chargeable  for  the  review  of  a 
topical  report  or  for  the  review  of  a 
revision  to  an  approved  topical  report  is 
being  eliminated  for  those  reports 
currently  on  file  and  subject  to  fees  as 
well  as  for  those  reports  filed  after  the 
effective  date  of  this  proposed  rule. 
Currently,  there  is  no  upper  limit  for 
other  reports  and  revisions  that  are 
submitted  for  review  and  approval. 
Under  the  proposed  rule,  all  reviews  will 
continue  to  be  based  on  actual  costs 
expended  for  the  review,  but  none  will 
have  an  upper  limit  on  charges.  All 


requests  for  reviews  are  to  be 
acompanied  by  an  application  fee  of 
$150  which  will  be  subtracted  from  the 
total  cost  of  the  review,  except  that  in 
no  event  will  the  total  cost  be  less  than 
the  application  fee.  Under  the  current 
rule  and  the  proposed  rule,  if  a  report  or 
revision  to  an  approved  report  was  filed 
with  the  Commission  prior  to  March  23, 
1978,  and  is  still  pending  Commission 
review  and  approval,  fees  will  not  be 
assessed  for  its  approval.  However,  any 
revisions  to  reports  approved  prior  to 
March  23, 1978,  and  all  reports  filed  on 
or  after  March  23, 1978,  will  be  assessed 
fees  based  on  actual  cost.  Professional 
hours  expended  in  reviewing 
applications  prior  to  the  effective  date  of 
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this  proposed  regulation  will  be  billed  at 
the  professional  rate  established  by  the 
March  23, 1978  rule.  Professional  time 
expended  on  or  after  the  effective  date 
of  the  proposed  regulation  will  be 
assessed  at  the  rates  shown  in  the  new 
10  CFR  170.20.  The  cost  of  most  topical 
report  reviews  have  been'in  the  range  of 
$1,400  to  $58,000. 

Reactor  Operators 

NRC  examinations  and  tests  to 
requalify  and  replace  Part  55  reactor 
operators  will  be  subject  to  fees  based 
on  the  actual  NRC  professional  staff 
hours  required  to  administer  the 
examinations  and  tests.  Costs  will  be 
billed  to  the  utility  employing  the 
operators.  Annual  costs  for 
requaiification  and  replacement 
examinations  and  tests  at  a  site  are 
approximately  $150,000,  The  costs  of  the 
cold  and  initial  hot  examinations  of 
reactor  operators  to  staff  the  plant  at  the 
time  a  Part  50  license  is  issued  are 
approximately  $60,000  and  will  continue 
to  be  assessed  as  part  of  the  operating 
license  costs. 

Standard  Reference  Design  Approvals 

The  schedule  of  fees  for  review  of 
applications  for  preliminary  and  final 
standard  reference  design  approvals  of 
nuclear  steam  supply  systems  and 
balance  of  plants  will  be  revised  to 
require  full  cost  recovery.  The  delayed 
payment  schedule  for  the  five 
installment  payments,  as  approved 
designs  are  referenced  in  a  utility 
application  will  be  eliminated.  It  is 
proposed  that  those  applications 
currently  on  file  will  be  assessed  fees  at 
six-month  intervals  based  on  actual 
costs  rather  than  in  five  installments  as 


utilities  reference  the  approved  standard 
reference  designs. 

Inspections 

The  Commission  will  continue  to 
charge  for  routine  inspections;  however, 
based  on  a  policy  decision,  the  1978  fee 
schedule  excluded  non-routine 
inspections  from  fee  recovery.  The 
Commission  proposes  to  change  this 
policy  and  charge  for  all  inspections 
because  non-routine  inspections  and 
routine  inspections  deal  with  the  same 
fundamental  issues  of  safety,  health 
physics,  safeguards,  physical  security, 
and  protection  of  the  environment. 
Consequently,  all  inspections  performed 
on  or  after  the  effective  date  of  this  rule 
will  be  subject  to  fees.  This  is  to  include 
inspections  that  previously  were  not 
subject  to  fees  under  the  March  1978  fee 
schedule  because  the  inspection  was 
non-routine  in  nature  or  the  inspection 
exceeded  the  billing  frequency.  Non- 
routine  inspections  would  include 
reactive  inspections,  investigations 
incident/accident  response, 
performance  appraisal  inspections, 
enforcement  activities,  special 
emergency  preparedness  inspections, 
and  systematic  appraisal  of  licensee 
performance.  Fees  would  be  assessed 
for  investigations  only  when  the 
allegations  are  substantiated. 

In  the  proposed  schedule,  licenses 
classified  in  Part  50  licensed  reactor 
programs,  Part  30  waste  disposal  burial 
licenses  and  licenses  for  low-level 
radioactive  waste  storage  facilities  at 
nuclear  power  plants  as  classified  in  fee 
category  4A,  Part  40  source  material 
licenses  classified  in  fee  category  2A. 
and  Part  70  licenses  classified  in  fee 
categories  lA  and  IB  will  be  subject  to 


fees  based  on  the  professional  staff 
hours  and  contractual  services  costs 
required  to  conduct  the  inspection  rather 
than  fixed  fees  as  in  the  current  fee 
schedule.  The  remaining  mspection  fee 
categories  for  Parts  30,  40.  and  70 
byproduct  material  licenses,  source 
material  licenses,  and  special  nuclear 
material  licenses  (i.e.,  all  materials 
licenses  except  those  in  fee  categories 
l.A,  IB,  2A,  and  4A)  will  continue  to  be 
charged  a  fixed  fee  based  on  the 
average  cost  to  perform  the  inspectKin. 
Each  inspection  conducted  will  be 
subject  to  fees. 

For  those  licensees  who  hold  licenses 
ihat  are  currently  billed  once  a  je.ir  for 
inspections  (Part  50  power  reactor 
licensees,  other  production  and 
utilization  facility  licensees,  and 
possession-only  licensees)  the  licensees 
will  be  billed  on  a  prorated  hasi.s  for  any 
partial  year  elapsed  (less  than  365  days) 
under  the  March  23,  1978  fee  schedule. 
That  is.  if  20  days  have  passed  since  the 
last  billing  year  through  the  effective 
date  of  this  proposed  amendment  the 
licensee  would  be  billed  20/3b5  of  the 
total  fee  as  prescribed  in  the  March  23, 
1978  fee  schedule.  Thereafter,  those 
licensees  vviil  be  hilled  quarterly  based 
on  the  rates  shown  in  10  CFR  170.20.  For 
those  licensees  who  hold  licenses  that 
are  billed  on  a  per-inspection  basis,  if 
the  inspection  is  started  before  the 
effective  date  of  this  proposed  rule  then 
the  licensee  will  be  billed  in  accordance 
with  the  fees  established  in  the  March 
23. 1978  fee  schedule. 

Tables  7,  8  and  9  compare  the 
inspection  fees  under  the  March  23. 1978 
fee  schedule  with  the  fees  in  this 
proposed  schedule. 


Table  7.— Routine  Inspection  Fees  (Per  Year/Per  Unit) 


Range  ol  current  sch(>duie  (March  1978) 

Range  of  fiscal  year  1961  mspecttoo  costs 

Safety 

Safeguards 

Safety 

Safeguards 

From—              To— 

Frort>— 

To- 

Fronv— 

T»- 

From— 

To- 

S60.400            $75,700 
4.200                9.000 

$9,500 
1,300 

$11,800 
6.S0O 

$41,600 
BOO 

S1S1,800 
2.400 

$2,100 
270 

$14,300 
800 

Table  8,— Non-Routine  (All  Other)  Inspection  Costs  (Per  Year.  Plr  Umt) 

Range  ol  current  sctwilule  (March  t978) 

Range  of  local  year  1981  nspedion  coals 

t 

Safety 

Safeguards 

Safety 

Safeguards 

From— 

To- 

From— 

Jo- 

rfOffl  ■ 

To- 

rrooi 

To- 

Powef  reactors _ „ _.. 

Research  aod  test  reactors      „„„.„„.....  „  .„,             .„...,  ™ 

(1 
It 

(1 

(1 
(1 

<■) 
O 

$4,200 

ISO 

$73,100 
800 

$150 
ISO 

$5,000 
000 

'  Presently  no  ctiarge 
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Table  9 — Sui4MAAv  of  Chaaige  in  Mateajals  bu&PECTioM  Fees  amo  Costs  Based  on  Totai.  Annual  Assessuent 
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flouttne  inspections 


Non-rouline  (alt  ottier)  inspections 


-"eOWV 


I A  SrccuM.  ftuciCMi  Uatprial 
5  Kg  u-2%  ar  2  K4  U-2J3  lor  kiei  taoncawn  i  .  20  pereant) 

Safety , 

Sateguanls  — 

5  Kg  0-236  or  2  Kg  U-233  tar  b««  WMOten  ( >2Q  percent 

Salety       ■■,      

Sategijards   „ . — —- _. 

2  Kg  Li-235  tor  tuet  tibhatat  , 

Safely ._4______ 

Sa'egiiards  __—....._» — ._. 
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2  Kg  Pu  lor  acbvCMS  olMer  r«n  lu«  taonciton: 

Safety _ _-._...«__«_»..» 

Safeguard*     «.« :^ .^^ « 

200  grams  to  e  2  Kg  el  ^c 

Safety , 

Safeguards 





350  g  to  <  6  Kg  a<  U-23S  or  200  q  to  <  2  kq  U-233: 

Sdtely , 

Safeguards         ... , 

3   Receior  and  storage  of  loent  luet 

Sateiy  

Saleguards     .      . 

iA  Source  Mir£aiAL 

Jramurn  Tiilling.  Safety     ...  , , 

'n-situ  ieacti»ng  or  heap  *qacNr^g  oparatiot*:  Satei%  _.„„™ 

°efiring  ml  ooficentratea  18  UF  *             ,  ___ 

Safely ,.__ ., _________ 


on  exctiange  and  ore-txiyng  startkjns: _„ 

Safety ...._^ 


4  A  MTACTC  Oskicm 


Sur-al 

S^iy  . 


Curent 
\4afCf)  1978 


of  fiscal  year  '981 
costs 
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iS.iOO 


4.900 
16.200 


7»0 
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Marcti  1978 
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Materials  Licenses 

Section  170.31  is  being  revised  to 
eliminate  the  present  ceiling  on  fees  for 
source,  byproduct,  and  special  nuclpar 
material  licenses  currently  in  fee 
categories  lA  through  IH,  2A,  2B,  2C, 
and  4A;  transportation  package 
approvals  in  fee  categories  llA  through 
HE;  and  approvals  of  standardized 
spent  fuel  facility  design  in  fee  category 
12.  Fees  for  these  licenses  and  approvals 
will  be  based  on  the  actual  costs  to 
conduct  the  review.  Table  10  comapres 
the  March  23,  1978  schedule  of  licensing 
fees  with  the  current  range  of  costs  for 
these  licenses.  This  table  is  only 
included  for  illustrative  purposes  so  th.it 
licensees  who  are  currently  subject  to 
fees  based  on  actual  costs  may  use  the 
table  as  a  guide  to  determine  what  they 
might  expect  to  pay  for  new  licenses, 
approvals,  amendments  and  renewals 
under  the  proposed  schedule.  Since  fe^s 
will  be  based  on  actual  costs,  the  final 
costs  could  b«  less  or  more  than  the  fee 
ranges  shown  in  the  table.  Fees  for 
applications  for  license  amendments, 
renewals,  and  approvals  under  Category 
11  which  are  on  file  with  the 
Commission  and  pending  review  at  the 
time  the  proposed  rule  becomes 
effective  will  be  limited  to  the  m;i\imuni 


fees  prt'st.ribf'd  in  the  Mai-ch  23.  1978 
schedule. 

In  the  proposed  schedule,  licences  for 
special  nuclear  material,  source 
matericij,  and  transportation  pacitdge 
approvals  have  been  combined  into 
frwer  categories  to  simplify  the  fee 
schedule.  Special  nuclear  materials 
licenses  currently  in  fee  categories  lA 
through  IG  have  been  consolidated  into 
fee  category  \A.  licenses  in  fee  category 
IH  become  IB;  fee  category  ll  becomes 
IC  and  fee  category  IJ  becomes 
category  ID  in  the  proposed  schedule. 
Source  material  licenses  currently  in  fee 
categories  2A,  28  and  2C  have  been 
consolidated  into  revised  fee  category 
lA:  a  new  category  2B  has  been 
established  for  licenses  authorizing 
source  materia!  used  as  shielding,  and 
all  other  source  material  licenses  would 
fall  in  fee  category  2C.  Fee  categories 
11 A  through  llE  for  spent  fuel  casks, 
packages, and  containers  have  been 
consolidated  into  fee  category  lOA,  [n 
addition,  fee  category  4A  io  being 
revised  to  include  fees  for  applications 
for  licenses  authorizing  contingency 
storage  of  low  level  readioactive  wastes 
■i\  the  site  of  nuclear  reactors. 

In  addition  to  the  revision  of  fees  for 
licenses  in  fee  categories  lA,  IB,  2A,  4A, 


and  lOA,  fees  for  all  other  Parts  30.  40. 
and  70  byproduct  material  licenses, 
source  material  licenses,  and  special 
nuclear  material  licenses  have  been 
revised.  Additional  license  fee 
categories  have  been  added  to  the 
schedule  to  more  clearly  define  the 
different  types  of  licenses  for  fee 
purposes,  and  to  bring  more  equity  to 
the  fee  charges  for  the  different  types  of 
licensed  programs.  For  example, 
applications  for  certain  broad  industrial 
and  medical  licensed  programs  take 
considerable  more  time  to  review 
because  of  a  significant  increase  in  the 
NRC's  review  requirements. 
Accordingly,  the  fee  categories  for  some 
licenses,  such  as  the  current  fee 
categories  for  licenses  authorizing  the 
manufacturing  and  processing  of  items 
containing  byproduct  material  (3A)  and 
research  and  development  programs 
utilizing  byproduct  material  (3K)  have 
each  been  split  into  separate  fee 
categories  (3A  and  3B  and  3L  and  3M, 
respectively)  in  order  to  account  for  the 
differences  in  review  time.  On  the  other 
hand,  where  the  review  time  for  licenses 
in  multiple  fee  categories  is 
approximately  the  same,  such  as  for 
radiography  licenses  in  the  current  fee 
categories  3C  and  3D,  the  multiple 
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categories  were  combined  into  a  single 
category  (30)  in  the  proposed  rule. 
For  certain  new  fee  categories  in 
which  an  insufficient  number  of 
applications  have  been  reviewed  to 
establish  a  meaningful  average  review 
time,  it  is  necessary  to  have  the  fee 
based  on  the  actual  cost  expended  to 
review  the  applications.  For  example, 
the  proposed  rule  establishes  a  new  fee 
category  (4D)  for  licenses  authorizing 
the  receipt  of  waste  byproduct,  source. 


or  special  nuclear  materials  for 
treatment  by  incineration.  Because  this 
is  a  relatively  new  licensable  activity  for 
which  a  minimal  number  of  applications 
have  been  filed  and  where  no  data  has 
been  developed  to  determine  how  much 
review  time  is  required  to  process  the 
applications,  fees  for  these  licenses  will 
be  based  on  the  actual  costs  expended 
for  the  review  of  the  applications. 
Likewise,  a  new  fee  category  (5B)  has 
been  established  for  licenses  authorizing 


the  use  of  byproduct  material  in  field 
flooding  tracer  studies.  Licenses 
authorizing  field  flooding  tracer  studies 
are  currently  covered  by  the  existing  fee 
category  for  well  logging  operations 
(-•iA);  however,  because  field  flooding 
tracer  studies  will  now  be  licensed  as  a 
distinct  and  separate  activity  and 
because  of  the  uniqueness  of  this  type  of 
.-ipplication,  the  fee  assessed  for  fee 
category  5B  will  be  determined  based  on 
actual  cost. 


Table  10— Summary  of  Materials  Fees  and  Costs  Licensimg  Actions 


Calegofy 


New  applications 


Cuneni 

March 

1978 

schedule 


Range  o1  fiscal  year 
1981  costs 


K6O0W3IS 


From — 


To- 


Current 
Mwch 
1978 

schedule 


Range  at  flscal  year 
1961  coals 


From— 


To- 


Amendmsnts 


CunantMareh  1978 
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From— 
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Range  of  hscal  year 
1981  costs 


Frofn 


To- 


1  A  Speoal  Nuclear  Material 
5  Kg  U  235  or  2  Kg  U-233  for  fuel  fabocation  (>20  pet)., 
5  Kg  U-235  for  fue*  fat)ncation  (<20  pet) „.... 

1    2  Kg  Pu  tor  fuel  fabrication      

■6  Kg  U  236  or  >  2  Kg  U-233  other  than  fuel  fatxication 
2  Kg  Pu  for  activities  ottier  than  fuel  fabrication 

200  grams  to  >  2  Kg  of  Pu   

350  g  to  <  5  Kg  of  U-235  or  200  g  to  <  2  Kg  U-233  

IB.  Receipt  and  Storage  of  Spent  Fuel 


New  site  

E<isting  site.. 


2  A  Source  Material 

iji^rnum  Milling      

in-siiu  leaching  or  heap-teaching  operation: 

(Production  scale) 

(R&D  scale) , 

Refining  mill  concentrates  to  UF6 ..._ , 

Ion  exchange  and  ore-buying  stations 


4  A.  Waste  Disposal 

Burial _ „„ 

Low  level  waste  storage  at  power  reactor  sites _._. 

10  Transportation 

Evaluation  of  spent  fuel  cask 

Evaluation  of  fugh  level  casks  and  packages 

Evaluation  of  fissile  packages  containing  greater  than  type  A  quanti- 
ties         

Evaluation  of  fissile  packages  containing  less  than  type  A  quantities 

Evaluation  ol  packages  containing  less  than  20  times  the  ivpe  A 
quantity    


S136,600  !   S468000      S825.000 


124.800 
771.900 
34.600 
62.300 
47,100 
20,800 


325.000 

234.300 


107  700 

66  500 

23.800 

107.700 

140 


323,100 


83.100 
69,200 


13,800 

6,900 


363,000 
876.000 
152,000 
465000 
152000 
31,000 


354,000 
204.000 


616.000 

1,444,000 

408,000 

1  083.000 

408.000 

288.000 


609.000 
419.000 


19'  000 
23,000 

259.000 
12,000 


52.000 
41.000 


46  000 
41  000 


12,000 

6  000 


258  OOC 
91,000 

407.000 
54.000 


818.000 
102,000 


164.000 
143.000 


65,000 
43,000 


27,000 


$76,800 
71.900 

170.600 
18.000 
38,100 
29  800 
11,100 


32,000 
32.000 


208  000    343,000    100  800 


17  1X1 

45.800 
70 


98,500 
i') 

150 
150 

150 
150 

ISO 


S99,000 
94.000 

201.000 
47.000 
89,000 
47,000 
11.000 


79.000 

22.000 
6000 

82.000 
3.000 


29.000 
25.000 


500 
500 


250 
250 


250 


$313,000 
261,000 
461,000 
114.000 
280.000 
114.000 
104.000 


128,000 

91.000 

40,000 

209,000 

22.000 


409,000 
56,000 


1,400 
1,400 


900 
1.000 


1,000 


$150 
150 
150 
150 
150 
150 
150 


ISO 
ISO 


ISO 

150 
ISO 
150 
40 


ISO 

O 


150 
150 


150 
150 


150 


S34,600 
34.600 
75,000 
2.800 
6.900 
4.800 
2,600 


88.500 
88.500 


20.800 

4.200 

4.200 

20300 


197.700 


8.900 
5.500 


3,500 
1.400 


350 


$250 
250 
250 
250 
2S0 
250 
250 


250 
2S0 


300 

300 
300 
350 
300 


150 
350 


500 
SOO 


250 
250 


2S0 


$170,000 
147.000 
222.000 
121.000 
170.000 
120,000 
68.000 


1S8.000 
1S9.000 


S4.000 

43,000 

aiooo 

112.000 
11.000 


152.000 
56.000 


43,000 
43,000 


32.000 
16.000 


16,000 


'  No  estimate 

'Special  project  on  actual  cost  No  range  tiecause  new  review  area 


Professional  Rate 

The  rates  for  the  professional  staff  in 
the  Offices  of  Nuclear  Reactor 
Regulation,  Nuclear  Material  Safety  and 
Safeguards,  Inspection  and 
Enforcement,  and  the  Advisory 
Committee  on  Reactor  Safeguards, 
Atomic  Safety  and  Licensing  Board 
Panel  and  Atomic  Safety  and  Licensing 
Appeal  Panel  have  been  revised  and  are 
based  on  the  actual  costs  for  Fiscal  Year 
1981  as  shown  in  Tables  11  through  16 
and  shown  in  proposed  new  §  170.20, 
These  rates  will  be  reviewed  and 
adjusted  annually  as  necessary  to  take 
into  consideration  increased  or 
decreased  costs  to  the  Commission. 


Table  11  —Office  of  Nuclear  Reactor 
Regulation  (NRR)  Average  Cost  Per 
Professional  Staff-Year  Computation  — 
FY  1981  Actual  Costs 


Costs 

StaH 

Personnel  compensation  costs 

Personnel  benefits 

$27,201,000 
2.540,000 

11,927  000 

1,046.000 

700 

Administrative  Support  costs 

"'ravel  and  transportation  o<  per- 

Subtotal  

42,714,000 
(174,000) 

700 

Less  consultants 

Subtotal    

Proportionate  share  of  PDA/PTS  '... 

42.540.000 
9.443.129 

700 

Total  costs _ 

51.983.129 

•700 

Average  Cost,'Staf(-Year  to  maintain  a  protessKXial  employ- 
ee  $51,983,129 -465"-$1-1, 792 

Average  Cost/Staff-Hoor  to  mamlain  a  professional  employ- 
ee, $111,792^  1,800'=  $62 


PDA— Program  Direction  and  Admnstratton. 

PIS — Program  Technical  Support 

-Of  the  700  total  465  nave  been  .dentifieo  as  prolessKxtai 
staff-years. 

'  S'X)  sian-hours  -  1  productTve  stall  vea' 

Table  12. — Office  of  inspection  and  En- 
forcement (IE)  Average  Cost  per  Pro- 
fessional Staff-Year  Computation — FY 
1981  Actual  Costs 


'T 


Personnel  coriperisalion  costs 

Personnel  t>eneftts  

Adrrnnistralve  supporl  costs 
Travel   ana   transponation   o<   per 
sons 

Subtotal 

Less  consjiiants 

Subtotal 
Propononaie  snare  o"  PDA/PTS  '... 

Total  cosls 


Cods 


$31,058,000 
2.900,000 

6.837.000 


Stan 


873 


3  89!,  'OCHj 

— 

44.69C.0O0 

$73 

S'... 

44,690  000 
8  3^'  225 

673 

53,017.225 

•  873 
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Table  12.— Office  of  Imspectow  and  En- 
forcement (IE)  AvEHAGE  Cost  per  Pro- 
fessional Staff-Year  Computation— FY 
1981  Actual  Costs— Continued 


Average  cost.'  staff-year  10  mainlain  a  pfoteftstcnal  r?mp4ov«e 

S53.017.?K  -5S«'=»4.e43 
Aicfigg  ooat/aaW-Aotr  Is  mmnlmr  •  protesaonM  envtooee 

S94  843-  1300'^  $53 


'  PDA— Mogcam  Qractm  and  Adnamlraton. 

PTS — Program  Tecfinical  S<jpoort 

'Of  ttie  873  total.  559  have  Deer  ideonfied  as  oriMesii'O'lB' 
staff-years 
^1,800  staff  hoofs     1  pfO<3uotr'*e  staff  veat 


Table  13— Office  of  ^i;;CL£AR  Matebjal 
Safety  and  Safeguards  (fJMSS)  Average 
Cost  Per  PnoFESSorjAi  Staff- year  Com- 
putation—FY  1981  Actual  Costs 


Costs 


Personnel  -xmpersaiion  coOI 

Personnel  !ieo«*ts  

AdTumetralve  •uooon  co»a  . — 

Travel  and  trarsooftalion  of  per- 
sons.   — 


SiiWot*    

usss  consultants.. 


Subtolii 
P'00ortiona<e  share  of  PDA/PTS  '. 

Total  oo«l»        


$10539,000 
985.000 

6  191  XX) 

409.000 


ataH 


293 


18.124.000  293 

(130.000) 

-I— 
I7  994QO0      I      293 

3.910.612        


21.904,612 


=  293 


Average  zotU9ta'>ii3i  to  mainta,n  j  pro'essior-jf  ernptovee 

32'  904  812-  209'     S'OJ  80? 
Average  cost  staff  hour  to  maintaih  a  prvfessjcnai  er"p<cvee 

$104,807-  t,600'  =  S58 


POA— Program  Owectioo  jnd  A<imiri>s!ration. 
PTS — Program  fechr>tcal  Support 

'Of  ttie  293  total   209  )WM  Deen  «»«itifiect  as  p«of«ssior,al 
staff -vears 

1,800  staff-hours     1  pfodoct  ve  staff  year 


Table  14— Advisory  Commmee  on  Reactor 
Safeguards  (ACRS)  Average  Cost  Per  Pro- 
fessional Staff-Year  Comoutanon— FV  1981 
Actual  Costs 


CoMs 

•Mtf 

P9r«or.n«l  corrtoantauon  costs 
Porsornel  oerwfits 
AOrwKstraiRre  suoeot  cows 
Trai,«i  and  tranaporluior  of  par- 

t1  738,000 
'«2  000 
563.300 

342,000 
57  0CC 

36 

P-ogram  support 

Subtotal            

ueis  cohsu'tants _         

2.«92.000 
(-) 

36 

SuDtol*                        

P'oooriionafa  atwe  of  pqa/PTS  '_ 

^olai  :osts                  

2  392X00 
341  129 

3*33129 

36 

Table  15— Atomic  Safety  and  Ucewsinc 
Board  Panel  (ASLBP)  Average  Cost  Per 
Professional  Staff-Year  Computation — 
FY  1981  Actual  Costs 


¥- 


Coats 


T 


Personnaf  compennuon  ootts 

P.5'S.Tnnet  t:><?r>^t'tS 

St. 661.000 
156  000 
M1J300 

?T5.000 
2S6.000 

37 

'avoi  ana   irancponalion  (M  par- 
sons                                    

Progra'"  suoport       ..     .. 

10 

•      47 

2.887,000 
•57.480 

47 

Propotionaie  tf\*rc  of  PDA/PTS  ' 

Tat*  a»!s 

3.544.480 

M7 

Averfty!  cffwt !  Waff  r*ar  to  metrrtaifi  a  prof^sstorvri  empfoyee, 

r3  54J4«0     J2'     (1)0  706 
Average  Maf/ataf'-r-iour  to  mawitagi  a  prolassior^  employee 

$1 10, ;'66^  1.600  '=S€2 

'  Pt>A — Prtjgram  Dtrec^orl  and  Administrafion 
PTS — Program  Techntrial  Support 

=  Of  Via  4/  lotai.  32  nave  oean  idenUtied  at  (voteseKxtal 
staff  years 

'  1  ,W0  ata^f-fxjufs  ~  1  pnductive  ctaff-year 

Table    16  — Atomk:   Safety   and   Lxiensing 
Appeal  Panel  (AStAP)  AvefSAC^  Cost  Per 

PROFESSICMAL  STAFF-YEAR  COM«»UTATIOf4— 

FY  1981  ACTUAL  Costs 


Coats 

Staff 

PatscnBel  eompenialKiw  ooits 

Persornei  t^r.efits                „ 

Adm«nit>ifaliw«  support  ooala 

Travel  and  ira^sDortalion  of  par- 

UMMO 

57000 
215.000 

f6.000 

15 

SiiJlolal 

903.000 
(-) 

15 

Sit)«otal „ „ 

P»oDor»onate  share  of  POtJPlS '  _. 

MMOO 

22«.757 

15 

Total  costs      

1,131,757 

=  15 

Averaga  e06t,'stafl-yaar  lo  maintan  a  profi 

Si  IJt  7=,'     9  56  ■     $•  18  385 
Average  ooe'  staff -fiotf  to  mainia«i  a  prolesi 

Siia.3SS     1  800  'i  (86 


amployae. 

employes. 


Avarag*  coat,' slatf-yaar  ic  maintain  a  profession  amp^ee 

$3  233,129-29  ■-  Sm  48' 
Avarag*  cosl/atatt-nour  lo  ma.ntair  a  3rofess.or,ai  employee 

$11'  48'-ia00  '-5«2 


'PDA— Program  tVecnc-  and  Aomir.straticn  P"rs_Pro. 
gram  '''acrmcai  Sicpon 

'"Of  »»a  36  Ictjf,  29  lyavfi  ^een  ,<>»r'*g<i  35  proiessionai 
staff -««an 

'  1  300  staff^ours-  1  proooctr,.?  sta"  .ear 


'  PDA— Mxtgram  OMCtnn  and  AdnanislraMn 
PTS— F'rooram  Tactvucal  Supocrt 

'Of  the  '5  total   9  56  have  Seen  njeniified  as  professional 
staff-years 

't.800  staff-rxxjrs  =  1  productrve  staff  year 


Fee  CodectioD 

It  IS  propofted  that  \hp  NRC  billin}? 
procedure  b«  revised  whereby 
applicants  would  pay  review  and 
licensing  cost.s  as  thp  review  progresses 
for  thos<^  applications  where  fees  are 
determined  bawd  un  the  actual  costs 
expended  for  the  review.  Under  the 
revised  procedure,  charges  will  be 
assessed  against  all  applicable 
applicatjons  currently  on  file  with  the 
CommisBion  and  pendinj.^  review  for 
permits,  licenses,  approvals,  or  special 
prujetts.  except  applications  for 
rem;wdls.  amendments,  and  other 
required  approvals  for  which  fees  have 
already  been  psid  in  accordance  with 
the  March  23.  WQ  fee  schedule  and 
special  project  application*  filed  prior  to 
March  23,  1978.  Accordingly,  for  those 
applications  currently  on  file  for  which 


fees  are  detennizied  based  oa  the  actual 
review  cocts.  the  actuai  profescional 
staff  hours  expended  for  the  review  of 
the  application  through  the  effective 
date  of  the  proposed  rule  will  be 
determined  and  the  billing  for  that  lime 
period  will  be  based  on  the  professional 
rate  established  in  the  March  23. 1978 
fee  schedule.  Subsequently,  the 
professional  rate  assessed  would  be  as 
shown  in  1 170.20.  Tlie  first  itemired 
billing  under  this  procedure  will  occur  at 
the  time  the  proposed  rule  becomes 
effective  and  every  six  months 
thereafter  or  when  review  of  the 
application  is  completed,  whichever  is 
earlier.  Any  professional  staff-hours 
expended  in  the  review  of  applications 
filed  on  or  after  the  effective  date  of  the 
proposed  rule  will  be  assessed  at  the 
rate  shown  in  the  proposed  schedule  (10 
CFR  17020]  plus  any  contractual 
services  costs.  For  applications  filed  on 
or  after  the  effective  date  of  the 
proposed  rule  that  are  subject  to  the 
revised  billing  procedure  and  for  Part  53 
reviews,  itemized  bills  will  be  sent  to 
applicants  at  six-month  intervals  for  all 
accumulated  cost  on  each  application. 
The  revised  billing  procedure  will 
enable  applicants  to  pay  for  work  as  it 
is  being  done  and  it  will  also  bring 
greater  reliability  to  any  collection 
forecasts  made  by  the  Commission. 
Under  this  proposed  rule,  all 
applications  that  are  assessed  fees 
based  on  actual  costji  are  to  be 
accompanied  by  the  application  fee 
specified  in  this  Part  except  for  Part  55 
reviews.  In  no  event  will  the  fee 
assessed  exceed  the  actual  costs  of 
reviewing  an  application,  except  that 
under  no  circumstance  will  the  applicant 
or  licensee  pay  less  than  the  application 
fee  specified  in  this  proposed  rule.  Fees 
for  applications  not  subject  to  actual- 
cost  charges  will  remain  payable  at  the 
time  the  applications  are  filed  with  the 
Commission. 

The  Commission  will  bill  licensees  at 
the  end  of  each  calendar  quarter  for  all 
inspections  initiated  on  or  after  the 
effective  date  of  this  rule  for  which 
inspection  fees  are  determined  based  on 
the  actual  costs  expended  for  the 
inspections.  Inspection  fees  for  licenses 
not  subject  to  actual-cost  computations 
will  continue  to  be  due  upon  notification 
by  the  Commission. 

Regulatory  Flexibility  Certification 

In  accordance  *vith  the  Regulatory 
Flexibility  Act  of  1980.  S  U.S.C.  80S(b). 
the  Commission  hereby  certifies  that 
this  rule  will  not  if  promulgated,  have  a 

significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  affects  the  licensing 
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and  inspection  of  nuclear  power  plants, 
other  production  or  utilization  facilities, 
and  vendors  of  nuclear  power  steam 
supply  systems  and  balance  of  nuclear 
power  plants.  The  proposed  rule  also 
affects  materials  facilities  engaged  in 
uranium  and  plutonium  fuel  fabrication, 
uranium  milling,  leaching  and  refining 
operations,  source  material  ore-buying 
and  ion  exchange  activities,  burial  and 
storage  of  low-level  radioactive  waste, 
spent  fuel  cask  and  package  approvals, 
and  other  users  of  critical  quantities  of 
special  nuclear  materials.  The 
companies  that  own  these  businesses  do 
not  fall  within  scope  of  the  definition  of 
"small  entities"  set  forth  in  Section 
6C1(3)  of  the  Regulatory  Flexibility  Act 
or  within  the  definition  of  "small 
business"  as  set  forth  in  Section  3  of  the 
Small  Business  Act,  15  U.S.C.  632.  or  the 
Small  Business  Size  Standards  set  out  in 
regulations  issued  by  the  Srrnll  Business 
Administration  at  13  CFR  Pari  121.  To 
the  extent  that  this  propsised  ni'a  affects 
all  other  users  of  by-product  materials, 
the  proposed  revision  of  the  fee 
schedule  is  not  expected  to  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities 
among  this  group  of  Ixen.sees, 

In  the  event  any  affected  licensee 
considers  itself  a  small  business  under 
the  terms  of  the  Regulatory  Flexibility 
Act,  the  NRC  would  appreciate 
comments  on  how  the  regulations  could 
be  m.odified  to  take  into  account  the 
differing  needs  of  small  entities. 
Specifically,  they  should  discuss: 

(a)  The  size  of  their  busmess  and  how 
the  proposed  regulations  would  result  in 
a  significant  economic  burden  upon 
them  as  compared  to  larger 
organizations  in  the  same  business 
community; 

(b)  How  the  proposed  regulations 
could  be  modified  to  take  into  account 
their  differing  needs  or  capabilities; 

(c)  The  benefits  that  would  accrue,  or 
the  defiments  that  wnuld  be  avoided,  if 
the  proposed  regulations  were  modified 
as  sug.ipsted  by  the  commenten  and 

(d)  Hnw  the  proposed  regulations,  as 
mociified.  would  more  closely  equalize 
the  mipact  of  \RC  regulntions  or  create 
more  equal  access  to  the  benefits  of 
Federal  programs  as  opposed  to 
providing  special  advantages  to  any 
individuals  or  groups. 

Paperwork  Reduction  Act  Statement 

The  proposed  rule  contains  no  new  or 
amended  requirements  for 
recordkeeping,  reporting,  plans, 
applications  or  any  other  types  of 
information  collection  subject  to  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511,  44  U.S.C.  3501  et  seq.). 


Pursuant  to  the  Independent  Offices 
Appropriation  Act  of  1952  (31  U.S.C. 
483a),  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  Sections  552  and  553  of 
Title  5  of  the  United  States  Code,  the 
NRC  is  proposing  to  adopt  the  followi.'-ig 
amendments  to  10  CFR  Part  170. 

List  of  Subjects  in  10  CFR  Part  170 

Byproduct  material,  Nuclear 
materials.  Nuclear  power  plants  and 
reactors,  Penalty,  Source  malen.il, 
Special  nuclear  material. 

PART  170— FEES  FOR  FACILITIES 
AND  MATERIALS  LICENSES  AND 
OTHER  REGULATORY  SERVICES 
UNDER  THE  ATOMIC  ENERGY  ACT  OF 
1954,  AS  AMENDED 

1.  The  authority  citation  for  Part  170  is 

i'?'. ised  to  read  as  follows: 

.Authority:  Spc,  501   65  St.Tt  290  (31  U.S.C. 
H^ia):  sec.  '301.  Pub.  L.  92-314.  88  Slat.  222  (42 
use.  22(nw):  sec.  2C1,  88  Stat.  124Z  as 
Hmenried  (42  U.S.C.  5841). 

2.  Section  170.2  is  revised  to  read  as 

follows: 

§  170.2    Scope. 

Except  for  persons  who  apply  for  or 
hold  the  permits,  licenses  or  approvals 
exempted  in  §  170.11,  the  regulations  in 
this  part  apply  to  a  person  who  is — 

(a)  An  applicant  for  or  holder  of  a 
specific  byproduct  material  license 
issued  pursuant  to  Parts  30  and  32 
through  35  of  this  Chapter; 

(b)  An  applicant  for  or  holder  of  a 
specific  source  material  license  issued 
pujsuant  to  Part  40  of  this  Chapter; 

(c)  An  applicant  for  or  holder  of  a 
specific  special  nuclear  materiaLlicense 
issued  pursuant  to  Part  70  of  tiiis 
Chapter; 

(d)  An  applicant  for  or  holder  of  a 
specific  approval  of  spent  fuel  casks  and 
shipping  containers  issued  pursuant  to 
Part  71  of  this  Chapter 

(e)  An  applicant  for  or  holder  of  a 
specific  license  to  possess  power  reactor 
spent  fuel  and  other  radioactive 
materials  associated  with  spent  fuel 
storage,  in  an  independent  spent  fuel 
storage  installation  and  issued  pursuant 
to  Part  72  of  this  Chapter 

(f)  An  applicant  for  or  holder  of  a 
specific  approval  of  sealed  sources  and 
devices  containing  byproduct  material, 
source  material,  or  special  nuclear 
r.uiterial; 

(g)  An  applicant  for  or  holder  of  a 
production  or  utilization  facility 
const;'uction  perm.it  or  operating  license 
issued  pursuant  to  Part  50  of  this 
Chapter 

(h)  Required  to  have  examinations 
and  tests  performed  to  qualify  or 


requalify  individuals  as  Part  55  reactor 
operators; 

(il  Required  to  have  routine  and  non- 
routine  safety  and  safegua.-ds 
inspections  of  activities  licensed 
pursuant  to  the  requirrmrnts  of  lliis 
ChaptT 

(il  Appiymg  for  or  '.'■:  hoirlrr  nf  ,-;n 
approval  of  a  standard  reference  design 
for  a  nuclear  steam  supply  system  or 
balance  of  plant; 

(k)  Applying  for  or  diready  Hhs 
applied  for  review  of  a  facility  site  prior 
to  the  submission  of  an  appucalion  lor  a 
construction  permit: 

(1)  Applying  for  or  already  has  applied 
for  review  of  a  standardized  spent  hiel 
facility  design;  or 

(m)  Applying  for  or  has  applied  for 
since  March  23, 197a  review  of  an  item 
under  the  category  of  special  projects  in 
this  Chapter  which  the  Commission 
completes  or  makes  whether  or  not  in 
conjunction  with  a  license  apphcation 
on  file  or  which  may  be  filed. 

3.  In  §  170.3,  paragraphs  (t).  (u).  and 
(v)  are  revised  and  new  paragraphs  (y) 
and  (z)  are  added  to  read  as  follows: 

§  170.3    Defmrtions. 
«         .  •  .  . 

(t)  "Inspections"  include  routine 
inspections  performed  to  evaluate  the 
licensees  activities  within  the  context  of 
the  licensee's  ultimate  responsibility  for 
public  protection,  and  non-routine 
inspections  such  as  reactive  inspections, 
investigations,  incident/accident 
response,  performance  appraisal 
inspections,  enforcement  activities, 
special  emergency  preparedness 
inspections,  and  systematic  appraisal  of 
licensee  performance. 

(u)  "Person"  as  used  in  this  Part  is  the 
same  definition  found  in  Parts  30.  40,  50, 
and  70  of  Title  10  of  the  Code  of  Federal 
Regulations. 

(v)  Part  55  Reviews  are  those  services 
provided  by  the  Commission  to 
administer  requalification  and 
replacement  examinations  and  tests  for 
reactor  operators  licensed  pursuant  to 
10  CFR  Part  55  of  the  Commission's 
regulations  and  employed  by  Part  50 
licensees. 
*         •        *         •         * 

(y)  "Application"  means  any  request 
for  a  permit,  license,  approval, 
exemption,  certificate,  other  permission 
or  for  any  other  service,  which  is  filed 
with  the  Commission. 

(z)  The  phrase  "review  is  completed" 
as  used  in  this  Part  means  that  the 
review  has  been  brought  to  an  end, 
whether  by  rtason  of  issuance  of  a 
permit,  license,  approval,  certificjite. 
exemption,  or  other  form  of  permission, 
(^r  whether  the  applicatu   1  i.s  ifimieii. 
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withdrawn,  suspended  or  action  on  the 
application  is  postponed  by  the 
applicant. 

4.  In  5  170.11.  paragraphs  (a)  (3)  and 
(4)  are  revised  to  read  as  follows: 

§  irail    Exemption*. 

(a)  *  •  * 

(3)  A  license  authorizing  the  receipt, 
ownership,  possession,  use.  or 
production  of  byproduct  material,  source 
material,  or  special  nuclear  material 
incidental  to  the  operation  of  a 
production  or  utilization  facility  licensed 
under  Part  50  of  this  chapter,  including  a 
license  under  Part  70  of  this  chapter, 
authorizing  possession  and  storage  only 
of  special  nuclear  material  at  the  site  of 
a  nuclear  reactor  for  use  as  fuel  in 
operation  of  the  nuclear  reactor  or  at  the 
site  of  a  spent  fuel  processing  plant  for 
processing  at  the  plant,  except  for 
licenses  authorizing  storage  of  low-level 
radioactive  waste  at  nuclear  reactor 
sites. 

(4)  A  construction  permit  or  license 
applied  for  by,  or  issued  to,  a  nonprofit 
educational  institution  for  a  production 
facility  or  utilization  facility,  other  than 
a  power  reator,  to  be  used  for  teaching, 
training,  or  medical  purposes,  except 
human  use,  or  for  byproduct  material, 
source  material,  or  special  nuclear 
material  to  be  used  for  teaching,  training 
or  medical  purposes,  except  human  use, 
or  in  connection  with  a  facility,  other 
than  a  power  reactor,  used  for  teaching, 
training,  or  medical  purposes,  except 
human  use. 

»        «         *        •        * 

5.  In  §  170.12,  paragraphs  (b).  (c).  (d), 
(e),  (f)  and  (i)  are  revised  to  read  as 
follows: 

§  170.12    Payment  of  fees. 

*  •  •  *  * 

(b)  License  fees.  Fees  for  review  of 
applications  for  permits,  licenses,  and 
facility  reference  standardized  design 
approvals  are  payable  upon  notification 
by  the  Commission.  Each  application  for 
which  the  review  charges  are  based  on 
actual  costs  and  the  application  has 
been  pending  with  the  Commission  for 
six  months  or  longer,  the  first  bill  for 
accumulated  costs  will  be  sent  at  the 
time  this  rule  becomes  effective  and  will 
include  all  of  the  applicable  review  time 
and  contractual  costs  expended. 
Thereafter,  each  applicant  will  be  billed 
at  six-month  intervals  or  when  the 
review  is  completed,  whichever  is 
earlier.  Each  bill  will  identify  the 
applications  and  the  costs  related  to 
each. 

(c)  Amendment  fees  and  other 
required  approvals.  All  applications  for 
license  amendments  and  other  required 
approvals  which  are  subject  to  fees 


based  on  the  actual  cost  of  the  reviews 
shall  be  accompanied  by  an  application 
fee  of  $150.  Fees  for  amendments  to 
permits  and  licenses  and  other  required 
approvals  which  are  subject  to  actual 
cost  reviews  are  payable  upon 
notification  by  the  Commission.  Each 
applicant  will  be  billed  at  six-month 
intervals  for  all  accumulated  costs  for 
each  application  the  applicant  has  on 
file  for  review  by  the  Commission,  and 
each  six-month  period  thereafter  or 
when  review  is  completed,  whichever  is 
earlier.  Each  bill  will  identify  the 
applications  and  costs  related  to  each. 
Amendment  fees  for  materials  licenses 
and  approvals  not  subject  to  actual  cost 
reviews  are  payable  at  the  time  the 
application  is  filed. 

(d)  Renewal  fees.  All  applications  for 
renewals  subject  to  fees  based  on  the 
actual  cost  of  the  review  shall  be 
accompanied  by  an  application  fee  of 
$150.  Fees  for  renewal  of  permits  and 
licenses  and  other  required  approvals 
are  payable  upon  notification  by  the 
Commission.  Each  applicant  will  be 
billed  at  six-month  intervals  for  all 
accumulated  costs  on  each  application 
that  the  applicant  has  on  file  for  review 
by  the  Commission,  and  each  six-month 
period  thereafter  or  when  the  review  is 
compli  ted,  whichever  is  earlier.  Each 
bill  will  identify  the  applications  and  the 
costs  related  to  each.  Renewal  fees  for 
materials  licenses  and  approvals  not 
subject  to  actual  cost  reviews  are 
payable  at  the  time  the  application  is 
filed. 

(e)  Approval  fees.  Applications  for 
spent  fuel  casks,  packages,  and  shipping 
container  approvals,  spent  fuel  storage 
facility  design  approvals,  and 
construction  approvals  for  plutonium 
fuel  processing  and  fabrication  plants 
shall  be  accompanied  by  an  application 
fee  of  $150.  Applications  for  facility 
standard  reference  design  approvals 
shall  be  accompanied  by  an  apphcation 
fee  of  $50,000.  Fees  for  applications 
which  are  subject  to  actual  cost  reviews 
are  payable  upon  notification  by  the 
Commission.  For  applications  where  the 
review  charges  are  based  on  actual 
costs  and  the  applications  have  been 
pending  with  the  Commission  for  six 
months  or  longer,  the  first  bill  for 
accumulated  costs  will  be  sent  at  the 
time  this  rule  become  effective  and  will 
include  all  of  the  applicable  review  time 
and  contractual  costs  expended. 
Thereafter,  each  applicant  will  be  billed 
at  six-month  intervals  or  when  the 
review  is  completed,  whichever  is 
earlier  Each  bill  will  identify  the 
applications  and  the  costs  related  to 
each. 

(f)  Special  project  fees.  All 
applications  for  special  projects  shall  be 


accompanied  by  an  application  fee  of 
$150.  Fees  for  special  projects  are 
payable  upon  notification  by  the 
Commission.  For  applications  where  the 
review  charges  are  based  on  actual 
costs  and  the  applications  have  been 
pending  with  the  Commission  for  six 
months  or  longer,  the  first  bill  for 
accumulated  costs  will  be  sent  at  the 
time  this  rule  becomes  effective  and  will 
include  all  of  the  applicable  review  time 
and  contractual  costs  expended. 
Thereafter,  each  applicant  will  be  billed 
at  six-month  intervals  or  when  the 
review  is  completed,  whichever  is 
earlier.  Each  bill  will  identify  the 
applications  and  the  costs  related  to 
each. 
***** 

(i)  Part  55  review  fees.  Part  55  revievss 
are  those  services  performed  by  the 
NRC  for  requalification  and  replacement 
examinations  and  tests  for  reactor 
operators  licensed  pursuant  to  10  CFR 
Part  55.  The  costs  for  these  services  will 
be  subject  to  fees  based  on  actual  NRC 
time  spent  in  administering  the 
examinations  and  tests  which  are 
generally  given  at  the  reactor  site.  The 
costs  will  be  billed  at  six-month 
intervals  to  the  licensee  employing  the 
operators. 

6.  A  new  §  170.20  is  added  to  read  as 
follows: 

§  170.20    Average  cost  per  professional 
staff -hour. 

(a)  Fees  for  permits,  licenses, 
amendments,  renewals,  special  projects. 
Part  55  requalification  examination  and 
replacement  examination,  or  other 
required  approvals  under  §§  170.21  and 
170.31  will  be  calculated  based  upon  the 
actual  costs  for  the  review  using  the 
following  applicable  professional  staff 
rates: 

(1)  Office  of  Nuclear  Reactor 
Regulation — $62  per  hour, 

(2)  Office  of  Nuclear  Material  Safety 
and  Safeguards — $58  per  hour. 

(3)  AdvisoYy  Committee  on  Reactor 
Safeguards — $62  per  hour. 

(4)  Atomic  Safety  and  Licensing  Board 
Panel— $62  per  hour. 

(5)  Atomic  Safety  and  Licensing 
Appeal  Panel — $66  per  hour. 

(b)  Fees  for  inspections  based  on 
actual  cost  under  5§  170.21  and  170.32 
will  be  calculated  using  the  following 
applicable  professional  staff  rates: 

(1)  Office  of  Inspection  and 
Enforcement — $53  per  hour. 

7.  Section  170.21  is  revised  to  read  as 
follows: 


JMI 
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§170.21    Schedule  of  fees  for  production 
and  utilization  facilities,  review  of  reference 
standard  design  approvals,  special 
projects,  and  inspections. 

Applicants  for  construction  permits, 
manufacturing  licenses,  operating 
licenses  and  approvals  of  facility 
standard  reference  designs, 
requalification  and  replacement 
examinations  for  reactor  operators,  and 
special  projects  and  holders  of 
construction  permits,  licenses  and  other 
approvals  shall  pay  the  fees  described 
in  the  table  below. 

Schedule  of  Faciuty  Fees 


Schedule  of  Fachjtv  Fees — Continoed 


Schedule  of  FAcnjrv  Fees— Continued 


Faciity  calegooes  and  type  o(  toes 


Fee' 


FaoHty  calegones  and  type  of  lees 


A   Power  reaclof 

Apptication-construct.or  perrrifi  

Constrxjction  pofmit   

Uceose  

Appticatloo     »0f     amendment,     renewal. 
ottief  approvals 

Amendment,  rer>ewal,  o*^er  appfova's 

(nspection  '  

B   Standard  reference  design  review: 

Applicalon    

Approvals 

Appltcatton     for     amendment,     renewal. 
other  approvals 

Amendment,  rerwwal  other  app'Cvais 
C.  Tesl  tacH'iV' research  reactor: 

Application-construction  pennit 

Construction  permrt  

License 

Application     tor     amendment     renewal, 
other  approvals 

Amendment,  rer>ewai  of"^'  epp'ovais     .,. 


Fee' 


$525  000 
Actual  cost  ■ 
Actual  cos' 
$150 


Actual  ccsi  ■ 

Actual  cost  • 

$50  000 

Actual  cost' 

$150 

Actjai  cosi  ■ 

S5  M* 

Actual  cost  ■ 

ActLai  cost  - 

SlbO 

Actual  cost.' 

Inspection  ' _ , 

)  Manutaclunng  license: 

Applicatwrvconstruction  permrt 

Construckon  perm*   

Ljcense _ 

Application     for     amendment,     renewal. 

other  approvats 
Amendment,  renewal  other  apt^ovals 
ln£p<x:tion  ' 
Uranium  ennctwT>ent  plant 

Applicatiorvconstruction  per^nrl      „„ 

Construction  permit  

License — 

Application     tor     amendment     rer>ewal. 

other  approvals 

AmerxJment  renewal  othei  app'ov-^*^   

Inspection  ^ .  „ 

Advanced  reactors 

Application-construction  permrt 

Construction  permrt ..,.,, _., 

License  „ 

Application     tor     amendment,     rer^ewa' 

other  approvals 
Amendment  renewal   other  approvals 
Inspection  ' 
1     Other    production    arxt    uttitzatior.    lacrtfty: 
Application-construction  pemwt„ 

Construction  perrrn!  . 

License 

Application     lor     ar^enOTient     renewal. 
other  approvals 

Ar?>endmeni.  renewal   ottx?r  approvals 

Inspection  '  „ 

'-  Pioduciion  or  uiiiizaiion  taciaiity  licensed 
lev  possession  but  not  m  operation  Inspeo- 
ticr  ' 

Pan   55   revews    Reouasiicalion  and  re- 
placement, enammatione  lor  reacKx  opeca- 
tors 
Special  proiects 

Application 

Apcxoval 


Actual  cost  ' 

$12S  000 
Actual  cost  ' 
Actual  cost  ' 
$150 

Actual  cost  - 
Actual  cost 

$126  000 
Actual  cosi 
Actual  cost  ' 
S1S0. 

Actual  cost  ■ 
Actual  cost  ' 

$125  000 
Actual  cost  > 
Actual  CCS! 

$'5C 

Actual  c»i  ' 
Actual  ccsi  ' 

$125,000 
Actual  cos;  ' 
Actual  cost ' 
$1S0. 

Actual  coat* 
Actual  ooet' 
Actual  cost' 


Actual  cost' 


S150. 
Actual  coat' 


FacMy  categories  and  type  ol  tees 

Fee' 

Amendment 

Actual  coat' 

'  Pees  w*  no«  be  charged  tof  orders  maueC  bv  »w 
Commssion  pursuant  lo  J  2  20*  o*  Pan  2  not  lor  ameney 

menis  resuttng  ipecitK^aMy  trom  aucti  Commssion  oroe^s 
However  fees  wtH  be  charged  lor  a^jpny^wtt  ■sued  puTAjani 
to  a  apeca^c  exempfeon  proMSM3n  of  th«  Commesvm  «  reaJ» 
kons  urxJer  rme  10  o<  the  Coda  o<  F«dsrat  RegiJa«one  h  g 

H  50  12,  73  5,  and  any  o»iar  auc*^  aectona  now  or  fwreatier 
r  eftect)  regardtese  ol  wheMrtm  tfw  approval  «  r  th«  forrr  c^ 
■  Icense  arrwndment  tetlar  of  approwat  aetoty  «vafejatM:>n 
report  aor  other  torm 

'  Chartje  w*  be  based  on  rta  w^tencHKr^t  lor  pro*essiona( 
siatt  time  afx3  appropnate  conirsK:tu«  auppon  aervicab  fo» 
tx>9e  rev»ewfi  currentJy  on  nta  and  *or  w^Ttct^  le€^  a^t 
OeiermK^ed  based  on  Vw  actjai  co«»  axperxied  lor  rr* 
nsvTew  tne  aciuai  professional  ttat^  ixx#B  experxJed  ic*  n-*> 
review  o*  the  application  through  the  anecVw  daw  cV  i^rs 
njte  wiH  be  detemined  and  bribnga  lor  Vwit  Wnm  mM  be  ai  the 
p^otesssKXtai  ralea  eetabtashed  Ky  the  l>>afch  23  ^9^8  ruie 
Arry  professional  houn  axpendad  on  or  afler  9^  el^ociyv^ 
date  ol  this  rule  will  be  assessed  ai  the  F>  19^-  is-^ 
shown  m  1!  170  20  o*  ih«  Pan  Tiiese  rates  w*  be  revx^wed 
and  adiusted  anrxia^N  as  necssaao'  K  tafce  rttc  con^oe'^ 
tiOTi  increased  or  Oecreased  costs  lo  the  Cxxnrrwssifj*"  ir  pc 
fN-em  witl  the  loiai  review  costs  be  tess  »iar  ihe  applxL^tion 
lee 

Inspections  covered  bv  thw  schedule  a'e  txr^  'outrw 
and  noTMOJtir^e  fca'ery  erworvTw»niai  heaftr  p'^/str*  ann: 
speaa.  nuciear  matenai  sateguards  mspectKxw  ^^e'^-v-^*^',  Oy 
MRC  ky  purposes  o*  'ev>ewwig  a  hcensed  p'cxj'a-  '•■'-st 
rtspect»ons  are  pertorr^^ed  throupfv.xjt  the  tuM  'p'~  ''  *'*^ 
fccense  ic  assume  thai  tne  ai;Tnoftrf<i  ai:-trvTr>»=f*  a'^  :-  i'< 
condocTed  tr.  8ccoraaf>:e  w«t^  'r »-  an^-^k  f'-";,  *  ^ 
'^tt^A    as   af^enrkx;    .'"  om-^'.^.s-jr    '■■jjw-!,,.."-^    a'-'C    "'■■    ■■■   -!* 


{170.22-170.24     |  Removed! 

fl  S.    •  in  170.22. 170.23,  and  170.24 
rire  ri>nio\pd. 

9.  Section  170.31  is  revised  to  read  as 
follows: 


§  170.31     Schedule  of  fees  for  materials  licenses  and  other  regulatory  services. 

Applicants  for  matpriais  licenses  and  other  regulator'  services  and  holders  of  materials  licenses  shall  pay  the  following 
fees: 

Schedule  of  Fees  R3H  Materials  Ucenses  and  Other  Regulatory  Services 


Categoiy  ot  inoianala  Icenaas 


Typeollaa' 


Fae' 


Sceciai  nuclear  mat6"ai 
A   Licenses  tor  20C  grams  or  ~ce  ol  pluloniu'n  m  imsealed  lorm  or  350  grams  Of  itxxe  ol  combined  U-235  In 
unsoa'«?d  'orm  or  2CC"  g'am?  o'  more  ol  U-233  in  unsealed  torni 


B  Licenses  lor  receipt  and  storage  o*  spent  luei  '.. 


C    Licenses  lor  possession  and  ii6e  ol  speoal  nuclear  malenei  m  sealed  sources  contained  in  devices  used  In 

ifxlustnal  measuring  systems  ■ 

D  All  other  special  nuclear  material  licenses   e>cnc'  l<enM>^  ajwonjing  special  nuclear  matenai  m  unsealed  torm 

in  oc'^iD'^a'ion  tt^i  would  cc.nswute  a  cntKai  QLjen^ir,  6&  ':)t?i r  -d  r  s^S€  m  oi  Pan  150  wnicTi  s^aii  pay  the 
sarr.^   a'e  as  Category  'A 
Source  rraie'^al 

A  Licenses  lor  possession  ano  u$f  c-  scHirce  ma'ecal  m  recoverv  operations  sucn  as.  r  rnffin^.  m  sn^  iearr>inQ 
heap-ieacnmg,  refining  urariurr,  twIi  corKentrates  to  uranium  nenatlucide  ore  v^uv'no  ',iali.:>ns  C'^  er.^^anpe 
facilities  arxJ  m  processing  of  O'es  containing  source  matenai  tor  eirtracUon  ol  n>eta*s  of^ei  v^ar  j^^ujrr  or 
thonum,  including  licenses  au'i^ciZTg  tne  possessron  ol  tTvctoducl  *asie  malenai  itaiii'xisi  *rom  90i,r,"*  f^Ta'ena* 
recovery  operations,  and  licenses  autnortzing  decommissioning  reclamation  or  restoratior  actrv'Ues  *s  «ir.^l'  ai 
licenses  auttx^nzng  tne  possession!  and  mamienarKe  o'  a  tac.iitv  .r  a  &:an,-iby  mode 

B  Licenses  'or  possessrori  and  use  o<  source  matenai  lor  sniewiny 


Application.. 
Constructxjn  approval.. 

Licerae _. 

Renawal 

Amandmant 
Appicalion.. 
Licana* 

Amandmant 
Application— New  I 

Renawal 

Amendment.. 
Application — New  i 

AmendmarM.. 

Application.,,. 

license 

f^e'-ewal, „ 

A" 


SI  SO. 

Actual  ooet* 
Actual  oost.' 
Actual  cost  ■ 
Actual  cost' 


C   All  ottier  source  material  kce-^ses 


3   Byproduct  Mate"al 

A  Licenses  ol  broad  scope  lor  possession  ar<J  use  of  byproduct  matenai  issued  pursuant  to  Parts  30  and  5?  ol 
ttiis  ct\apter  lor  processing  or  manutactunng  ot  items  containing  byproduct  malenai  tor  commerciel  detntxitton 
10  specific  licensoes 
6  Otner  licenses  lor  possession  and  use  of  bvpiodvct  ma'enal  issued  pursuan.  lo  Part  30  o'  tnis  or^apter  tor 
processing  or  nnanotactunng  ol  «e<T>s  containing  byproduct  rrtatenai  lor  corrvneiaal  disti:tx;lior,  Ic  speci»c 
licensees 


Acr-iicaTion—Now  ioanaa.. 

Re^iewai  

Amerximeni        _ 

Apciicaticv-  t^ew  tcenta- 

flentsmial 
AmenOmenI    „ 

Application — New  I 

Renewal        __ 

AmerxJnwnl     „ 

ApDlicatior> — t^evir  li  ense 

Renewal 

Amerxlmenl     „ . 


$150 

AciualeoaL> 
Actual  oo8t> 
Actual  ooai' 
$230. 
$120. 

seo 

S3S0. 
S350 
$120 

$150 

Actual  cost' 
Adualcoat* 
AdualooiL' 


S80 

seo 

$60. 

$350. 

$230. 

$120. 

$i.2oa 

$700. 

$120. 

S460 
$460 
$-20 


52464  Federal  Register  /  Vol.  47.  No.  225  /  Monday.  November  22.  1982  /  Proposed  Rules 


Schedule  of  Fees  foh  Materials  Ijchn*s  and  Other  Regulatory  Services— Continued 


Calagory  of  matenats  licenses 


Typ«o<  tea' 


Fm' 


C,  Licenses  issued  pursuant  to  }}  3Z  72.  32.73.  and  'tx  32  74  o»  P»t  32  ot  tfus  cfiaptar  authorizing  the  i 
or  manuiactLre  and  distribution  ol  radiopnarrr.aceutK.ats.  generators,  ^eager^t  kits  arvj  or  sources  anj  dsvicea 
conlanng  byproduct  mMsrial. 

0   Lcaran  anad  pmuam  «o  H  3Z72.  32  73.  and/ or  J^7<  o(  Pan  32  of  tnis  chapter  autnor«»ia  (»rtt)uton  o* 
jenoralof*.  nagant  liil*  and/or  soixcas  or  devices  not  mvotvinfl  processing  ol  bypmluct 

E-  Licensee  tar  poeaession  and  use  01  byproduct  matenat  in  seated  sources  for  irradiation  ot  n^alenais  when  l^e 
soiree  a  not  removed  irom  **  iTitaM  isen.«tiielded  jmta). 

F   Ucanses  tor  po»nTiyi  and  use  o(  less  Itwn  10  000  cjnes  a<  bvoroOuct  rrtatenal  n  sealed  sources  tor  I 
rradiaboq  of  materials  wt^ers  Via  sowca  •  exposed  for  irradBdon  purposes 


G.  Licenses  tar  poaseesnn  and  use  o«   to  000  omes  or  more  o<  Byproduct  matenaj  m   scaled  sources  tor 
rrattation  of  materials  where  l^e  source  is  exposed  for  fsdition  puposae 

H.  Lcansaa  issued  punuam  to  ubpatt  A  o(  Part  32  o(  tfia  cn^Mar  lo  [jn<r«uM  Kerns  contanng  byproduct 
metariit  a^iKfi  ra()i«a  dawica  rewiaw  to  persrxis  exenvt  )orm  Via  kensir^  requirsments  of  Part  30  ol  lt«s 


L  Lcaraes  Issued  pursjani  to  iubpan  A  of  Part  32  of  tha  chapter  to  dislnbuie  aems  coiilMaig  byproduct 

malsnal  or  guantMies  of  byproduct  material  aTiich  do  not  requn  device  evaluation  to  parsons  ssampt  fcom  ttia 

Icensmg  retiwemanlB  of  Part  30  ol  tha  chapter 
J.  Lioenaes  asuad  pmuani  to  subpart  B  ot  Pan  32  of  this  chapter  to  disatouta  asms  contanng  byproduct 

nwteim  i^ich  reqwa  seatad  sowos  mxUa  dovica  review  to  persons  generalty  licensed  under  Parts  31  or  35 

of  this  chapter,  except  specific  licenses  authorizing  reriatntiuaon  of  items  ivfinli  nrtm  bean  auttnnzed  for 

ifstrfeutian  to  persons  jeneralu  Iconsed  under  Parts  31  or  35  at  Itia  criapiar 
K.  bcansas  osued  pursuant  to  niiparl  B  of  Part  32  of  trus  chapter  to  dstnbuls  awns  contanng  byproduct  ! 

malenal  or  quanlitias  ot  t>Myoduct  material  wfuch  do  not  requve  aeaMd  source  and/ or  device  review  to  persons 

genara%  icenaad  inter  Parts  31  or  35  at  tw  chapter 
L  Ucensaa  at  broad  scope  for  poaamaioo  and  use  of  Cryproduct  material  issued  pursuant  to  Pans  30  and  33  ot 

this  ctiapter  tor  research  and  developmert  wfuch  do  not  a^tlonzo  comrneroa  disJrtouboa  j 

M    Other  licenses  for  possession  and  use  of  byproduct  malsnat  naued  pursuant  to  Part  30  of  Diis  chapter  lor 
research  and  devetopment  which  do  not  authonze  corr^mertaai  dsa^mtion. 


Application — New  license.. 

Renewal _ 

Amendment _ 

Application — New  tcense.. 

Renewal 

Amendment 

Application — New  licensa.. 

Hdo^wjo .... 

Amendinant 

Application— New  licenae- 

Renewal 

Amendment 

Apfilication — New  kensa.. 

Renewal 

Amendment  

Applicaboo— New  license . 

Renewal 

Amendment 


Application — New  licensa _ 

Renewal . .«... 

Amendment _ 

Application— New  license j  $1.200  ' 

Renewal [  $700  • 

AmendmeK $230  • 


SI. 400. 
$1  400 
$230 

$700. 
$700, 
$120. 
$230. 
$170, 
$120 
$580.P$350  P$230 


$930. 

$230 
S 

S580  ' 
$230' 

$120' 
$290 
$230 
$30 


Application — New  icensa. 

Renewal 

Amendment .. 


N    Licenses  mrfuch  auttxxize  services  for  other  licensees    e>:ppt 
services. 


Application — Mew  Icensa- 

Renewal 

Amendment 

Application — New  lioansa.. 

Renewal _. 

Amendment 


leak   testing  and  waste  drsposal  pic*up  i 
0   Licenses  for  byororluci  mater  al  issued  pursuant  to  ^arf  34  :^t  ims  craptor  for  ndustnal  radkigraphy  operatiorB, 


P  AH  other  specific  Byproduct  material  licenses,  except  those  m  categories  4A  through  99_ 


4  Waste  Disposal 

A  Licenses  specificalty  auihonzing  the  'ecetpt  of  waste  tmi'oduct  matenal  soijrce  material,  or  special  nuclear 
material  from  other  persons  for  the  purpose  of  commercial  disposal  by  land  or  sea  burial  by  the  licensee,  and 
licenses  authorrang  contingency  storage  of  tow  level  radtoedive  waste  at  the  site  of  nuclear  power  reactors 

B  Licenses  specifically  authorrcng  the  receipt  of  waste  byproduct  rnatenal  source  matenal.  or  special  nudear 
material  from  other  persons  for  the  purpose  ol  oacltaging  or  repackaging  the  matenal  The  licensee  will  dispose 
of  the  matenal  by  transfer  to  anothar  person  authorized  to  receive  or  dapoaa  of  tw  maleral, 

C    Licenses  specifically  authorizing  the  receipt  of  prepacliaged  waste  byproduct  matenal.   source  matenal,   or 
special  nuclear  malenal  from  other  person*.  The  licensee  wil  dispose  of  the  maler'ai  &v  transfer  to  another  j 
person  suthonzed  to  receive  or  dispose  of  the  material.  | 

0    Licenses  specifically   au»r>onzing  ttie  'eceipt   of  waste  bvixoduct   material    source   matenal    and.  or   special 
nuclear  matenal  from  other  persons  for  treatment  or  disposal  by  incinerati.on    pacKaging  ol  residues  resulting 
from  incineration:  and  transfer  of  pacliag^s  oonta»wig  residues  to  another  person  authoriTOd  to  recerra  or  ' 
dispoaa  of  aasta  fiutanal. 

5  Well  Laggrig: 

A  bcenaaa  apacAcally  authorizing  use  ol  byproduci  matanat.  source  mate'  ai  ano  or  special  nuclear  material  for 
we<"  tog»ng.  wat  sunreys.  and  tracer  studies  other  than  field  Hooding  facer  studies 

B   Lx:er«es  speci*ca«y  authorizing  use  o<  Oyproduct  matanat  lor  held  flooding  tracer  studies 


Application — New  icansa 

Renewal 

Amendment 

Application — New  hcanaa 

Renewal _. 

Amendment  

;  Applicabor>— New  license 

I  Renewal , 

'  Amendment  __„ 


Application.. 
Ucenae. 


Renemral „._. 

Amendment 

Application — New  Mcense... 

Renewal  

Amandment 

Application — New  bcense... 

Renewal 

Amendment ^ 

Application 

License _ „ 

Renewal 

Amendfhent .....,_ 

Application— New  Icensa.- 

Renewal 

Amandinenl 

Applicatioo _ 

License 

Renewal 


6  Nuclear  Laundres: 

A   Licenses  lor  commeraal  collection  and  Laundry  a/  Hems  contaminated  wtn  bv-t>'oduci  matenal   source  material 
or  special  nuclear  matenal 

7  Human  use  of  byproduct,  source  or  special  nuctear  matenat 

A   Licenses  issued  pursuant  to  Pans  30,  40   and  '0  of  tNs  cnaptei  foi  n^man  use  ot  byproduct  matenal.  source 
matenal.  or  apacal  nuclear  matenal  in  sealed  source  contwwd  n  letetnerwy  devicaa. 

B   Licenaas  ot  broad  scope  issued  to  medical  mstitutions  or  two  or  mors  ptiysKaans  pirsuvit  to  Parts  30.  33.  3S. 

40   and  70  ot  »)■  chapter  authonztng  research  and  davatopmani  n:todng  i»jiti«i  uas  of  byproduct  matena. 

except  licenses  for  byproduct  matenal.  source  material,  or  special  ludsar  matwi^  n  iiiialsU  souces  oonfned 

m  teletheraphy  devices. 
C  Other  licenses  aaued  pursuant  to  Parts  30.  36,  40.  and  70  ot  »«  chapter  for  human  use  ol  byproduct  matenal, 

source  material,  and/or  special  nuctear  matenal.  except  kcanses  for  byproduct  material    source  matenal.  or 

special  nuclear  matenal  in  sealed  sources  contained  m  lelet(»raphy  devices 

8  Civil  Defensai 

A    Licenses  lor  possession  and  use  of  byproduct  material,  source  material    or  special  nuclear  matenal  lor  civH 
defense  '"   ^" 


Application— New  license. 

Renewal 

Amendment 


Application— New  licensa.. 

Rermtsl ....,,„_..,. 

Amandmsnt 

Appicaltotv-New  icansa.. 


Atniti  wlun    Haa 

Renewal 

Amendment 


9.  Device,  product  or  sealed  source  safety  evaluation. 

A  Salety  evatoalnr  of  devices  or  products  containing  byproduct  matenal.  souroa  materia,  a  apeoal  nudear 
matenal.  sxcapt  reactor  fuel  devices  and  devicas  or  products  distnbuted  to  general  licensees  or  persons 
exempt  frtom  Iha  requirements  for  a  licansa  pursuant  to  Paru  30.  40  arto  70  ot  w  i^t^xer 

B  Safety  svakiiAon  of  sealed  sources  containing  byproduct  material,  source  nvalenal.  or  ^lecial  i^jde*  material 
except  (1)  reactor  fuel  snd  (2)  sealed  sourcels)  datrtouted  to  general  licensees  or  persons  exempt  from  the 
requroments  lor  a  Scensa  pursuant  to  Parts  30  40  and  '0  ol  ihis  chapter  - 


Applicatioo- New  license 

Renewal 

AtTiatxJmaftI _. 


Applicalion— New  Icanaa. 
Amendment 

AppUcslion    Haw  lc*naa_ 


Amendtnent . 


$290 

S230 

$60 

$1,200, 

$700 

$120 

$700, 

$460 

$120 

$930 

$930 

$120 

$700 

$700 

$230 

$230. 

$23a 

$60. 

$150. 

Actual  cost' 
Actual  cost ' 
Actual  cost.' 

$1,400 

$930 
$350. 
$930. 
$460. 

$i2a 

$150. 

Actual  cost.* 
Actual  cost." 
Aciual  cost' 

$700 

$7oa 

$170. 

$150 

Actual  cost  ' 
Actual  cost,' 
Acuta!  cost ' 

$700. 
$700, 

$170. 

$580. 
t3S0. 


$230. 

$1,200 

$700 

$120 

ssao. 


$580, 
$230. 

$290, 
$230. 

$8a 

$i,eoo 

$580 

$35a 

$120. 
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Schedule  of  Fees  for  Materials  Licenses  and  Other  Regulatory  Services— Continued 


Caiegory  ol  malenals  hcenses 


10   Transporlaliofi  of  radioactive  material 

A  Evaluation  ol  spent  luei  casks,  packages  and  snipping  containers 


t1   Heview  of  standardhred  spent  fuel  faalities 
12   Special  protects     . 


Type  ol  lee' 


Application 

Approval 

Renevol 

Amandment  _ 
Apptcetion.... 
Apfxoval 


Apptcalion.... 

Approval 

Amervknerrt.. 


Foe' 


$150 

Actual 

Actual 

Actual 

SI  SO 

Actual 

Actual 

$150. 

Actual 

Acturi 


OOSL' 

ooaL> 
coaL' 


cost' 

OOSL> 


'  Types  of  Fees— Separate  ctiarges  as  siKiwn  m  the  sctwdule  will  be  assessed  tor  applications  lor  new  licenses  arvj  approvals  issuarx:*  ol  new  licenses  and  mprtjvals  and  amerxjments 
and  renewals  to  existing  licenses  and  approvefs   The  'onowmg  guKleJines  apply  !o  l^est-  cnarQc-s 

(a)  Apphcauon  F.»s— Applications  lor  malenals  licenses  and  approvals  stiali  t)e  accornpaniea  by  trie  prescrtied  application  tee  lor  eacri  caieoory  WHere  a  lioense  or  aoorovai  has  euwad 
»i€  lull  application  fee  lor  each  cate9orY  stiall  tie  due  <•►-»- -^  =•   -^  c.v-<~. 

(b)  Liceise  Appioial  fees—Heti  licenses  and  apprc-.ais  issced  in  tee  cateoones  1A  "9  JA  ja,  40,  5B,  10A  11.  and  12  sfiall  pay  the  license  or  Kjoroval  lee  uDon  noBficalmn  bv  ite 
Commission  in  accorr.a.>;e  witn  §  170  I2(bl  ^^  ^^  — ^"^   >^  "•= 

Icl  Renewal  Feas— Applications  tor  renewal  of  materials  hcenses  and  approvals  shaH  be  accompanied  by  l^«  p-escrihed  -enewal  tee  lor  each  category  except  ttwl  noicatona  loe  renews 
ol  licenses  and  approvals  in  fee  categories  lA,  IB  2A  4A  4D,  6B,  lOA,  11,  and  12  shall  be  acccmpan«?a  Dv  an  appti,;«iion  fee  of  S'50  and  the  addrtional  reryewM  laetfMf  be  due  iMXXi 
notification  by  the  Commission  m  accordance  with  the  procedures  specified  in  §  170  I2id)  ^^ 

(d)  Amendment  Fees — Applications  tor  amendments  shaii  be  accompanied  by  tne  prescribed  amendmem  tee  tor  eacfi  category  except  that  applicaaons  lof  amandmara  ol  licenses  »i  lee 
calegones  lA.  IB.  2A.  4A,  40,  SB,  and  IDA.  11  and  12  shall  be  accompanied  by  an  applica.ion  fee  of  5*50  wth  tne  ba'ance  due  ijpon  notification  by  Ihe  Cort¥T»s»ion  *\  accordarca  onh 
§  1 70  I2lcl  An  application  *or  arT>endmen;  to  a  maienats  license  or  approval  thai  wojid  place  the  liceiise  or  app'ova'  m  a  higher  ft^  catfKj^^rv  or  add  a  new  lee  category  ihaO  be  acoonvtfwd 
by  the  prescnbed  application  tee  lor  the  new  category,  except  lor  an  appl-calion  for  amendment  to  increase  me  s.:ope  o'  a  iicensM  prr^rarr,  t,  im  lee  caiegory  TCIo  7B  m  wtadt  cue  Ihe 
licensee  snail  pay  the  amendment  tee  for  lee  category  7B  An  application  for  amendment  to  a  license  or  approval  thai  would  'educe  me  scope  o*  a  licenaee's  provam  to  a'loirar  lee  caleoorv 
shall  pay  the  prescribed  amendment  fee  lor  the  loy«er  lee  category  ■"w>'t 

•Fees  will  not  be  charged  lor  orders  issued  by  Ifie  Commissiop  pL-rsua-i  to  J  2  204  of  Part  2  nor  lor  amenon'e^:s  'esuHmg  specificany  from  such  Commission  onjers  Howevw  lees  «*  be 
charged  lor  approvals  issued  pursuant  to  a  specific  e«en-,piion  prevision  ot  the  Commission  s  regulations  '^'xie'  7  '.e  '  i  o!  the  Code  of  Federal  Regulations  (eg  5  30  1 1  40  14  70  14  73  5  and 
any  other  such  sections  now  or  hereafter  in  effect)  irTespe-,:tive  to  whether  the  approval  «  m  the  form  of  a  ;i-ense  amendmenl.  Iett»  ol  approval,  safety  evaluation  report  or  oVier  lorm 

'Charge  will  be  based  on  ttie  expenditures  for  professional  staff  Unie  and  appropnate  coniiactuai  s.jppon  services  For  those  reviews  cwrently  on  Me  and  tot  wtw*  fees  are  delenraned 
based  on  the  actual  cost  expended  for  th,e  review,  the  actual  pr  .iiessiona!  s'aff  hours  expended  tor  the  review  of  the  application  throogli  the  effective  date  ol  Ifm  rule  wii  be  determned  and 
billings  lor  that  time  will  be  et  ttie  professional  rates  established  'or  the  March  23  '9"8  rule  Anv  professional  hours  expended  on  or  attar  the  effective  date  ol  lf«  rUe  ««  tie  assessed  at  the 
FY  1981  rates  shown  in  J  170  20  of  this  Part  These  raies  wii!  t>e  revowed  a  id  adjusied  annuai'v  as  necessary  to  take  mto  consideration  ncreased  or  decreased  costs  to  the  Commissoo-  In 
no  event  will  itie  total  review  costs  be  less  than  the  appl-cafion  fee 

'Licensees  paying  lees  under  Calegones  1A  and  iB  are  no'  sjftiect  to  lees  unaet  CategoiHjs  iC  and  ID  fc  sealed  sources  authoraed  in  the  same  license  except  n  those  mstancoe 
where  an  application  deals  only  with  (he  sealed  sources  authonzed  oy  the  license   Applicants  lor  new  licenses  or  renewal  oi  existing  licenses  that  cover  both  byproduct  material  and  • 
nuclear  maleral  in  sealed  sources  for  use  in  gauging  aevces  will  pay  the  appropnale  application  or  renewal  lee  lor  fee  Caiegory  IC  only. 
(n  addition  to  the  fee  shown,  an  applicant  wi'i  be  asst-.c-ed  a'-  ^adti'onal  MSO  for  each  device  review. 

•  in  addiLon  to  the  lee  shown,  an  appiicari  will  be  assi^ssec  er  ajdiiional  $1600  for  each  device/pnxfejct  iQview  and  $350  for  each  sealed  source  review. 

10.  Section  170.32  is  reviseti  to  n^ad  as  follows: 
§  170.32    Schedule  of  fees  for  health  and  safety,  and  safeguards  inspections  for  materials  licenses 


Schedule  of  Materials  License  Inspection  Fees 


Category  of  licenses 


1  Special  Nuclear  Material 

A   Licenses  lor  200  grams  or  more  ol  piuio"tjm  m  unsealed  lorm  or  350  grams  or  more  ol  contained  U-235  in  unsealed  form  or  200  grams 

or  more  of  0-2^3  m  unsealed  form 
B   i-icenses  tor  receipt  and  storage  ol  spent  iue(       „ „.„._ 

C  Licenses  lor  possession  anc  use  of  special  nuclear  inalenal  m  sealed  sources  contair>ed  in  devices  usad  in  industrial  measunng  systems 

D  All  other  special  nuclear  matenai  licenses  except  licepses  auffyorizing  special  nuclear  material  m  unsealed  lorm  m  comtunalion  Itial 
would  constitute  a  cntioai  quantity  as  delined  m  §  1 50  1 1  ol  Part  1 50  which  shaii  pay  the  same  rate  as  Caiegory  1  A, 

2  Source  Matenai 

A  Licenses  lor  possession  and  use  ol  source  matenai  in  recovery  oc>erations  such  as  m  mNiing  insiiu  leact-mg.  heap-leaching  and  lefining 
uranium  concentrates  to  uranium  heiatlonde  or-buvmg  stations,  lon  exchange  facilities  and  processing  of  ores  containing  ource  material 
tor  extraction  of  metals  other  ihan  uranium  or  thonum  including  licenses  authonrmg  the  possessKsn  of  byproduct  waste  inatenal  (taHmgs) 
from  source  matenai  recovery  operations  and  "censes  a-thonrmg  Decommissioning  reclamslicn  or  restoration  activities  as  «»e(  a> 
licenses  auttionzing  the  possession  and  maintenance  of  a  facility  ir  a  siandby  mode. 

B   licenses  lor  possession  and  use  of  source  matenai  for  shielding  _ _ .  ..„. 


C   All  oilier  source  material  licenses 


3   Bvpioducl  Material 

A  Licenses  of  Broad  scope  for  possession  and  use  ol  bypioduc!  matenai  issued  pursuant  to  Parts  30  and  33  of  this  chapter  lor  processing 

or  manufactunng  of  rtems  containing  byproduct  maienal  lot  commercial  distribution  ic  specilic  licensees 
B   Other  licenses  for  possession  and  use  of  byproduct  matenai  issued  pursuant  tc  Pail  30  of  this  ctiapfer  for  processing  or  manufacturing 

of  Items  conlamrng  byproduct  matenai  lor  commeicial  distribution  to  specific  licensees 
C    Licenses  issued  pursuant  lo  M  32  72.  32  73  and/ or  32  74  of  Part  32  of  this  chapter  aumortzmg  the  processing  or  manula^:i.j'e  and 

<*strubution  of  radio-pharmaceuKcals.  generators,  reagent  kits  and  oi  sources  and  devices  containing  byproduct  inatenal 
D    Licenses  issued  pursuant  lo  J§  32  72.  32  73  and/or  32  74  of  Part  32  ot  this  chapter  authorzing  disiritiulion  of  radiopharmaceu'icais 

generators,  reagent  kits  and/or  sources  or  devices  not  mvohnng  processing  of  bvproduct  matenai 
E    LK»nses  lor  possession  and  use  of  byproduct  mate'iai  m  sealed  sources  for  irradiation  of  rnaienais  where  trie  source  is  not  removed 

Irom  Its  shield  (seH-shielded  units) 
F   Licenses  lor  possession  and  use  of  less  than  lO  000  cures  of  byproduct  matenai  m  sealed  sources  fo-  n^adiat'or'  of  materials  wheio  the 

source  is  exposed  lor  vradiation  puipoaes, 
G   Lx^nses  for  possession  and  use  of  1 0,000  curies  or  more  ol  byproduct  material  m  sealed  sources  'o-  ifrarauor-  c  malenals  yvhere  the 

source  is  exposed  for  irradiation  purposes 
H   LK»nses  issued  pursuant  lo  subpart  A  ol  Pan  32  ol  this  chapter  to  distrtbule  items  containing  byproduct  rr,aiena:  vhicr  -.iiguire  oevi.  e 

review  lo  persons  exempt  Irom  the  licensing  requirements  ol  Part  30  ol  this  chapter 
I    Licenses  issued  pursuant  to  Butjpan  A  of  Part  32  of  this  chapter  lo  distnbute  Hems  containing  byp'Oduct  matenai  or  guanwies  of 

byproduct  matenai  wtuch  do  not  require  device  evaluation  to  persons  exempt  from  (he  licensing  requirements  of  Pan  30  o'  this  chapter 
J   bcenses  issued  pursuant  to  sutjpan  8  ol  Pari  32  ol  this  chapter  to  distnbute  items  containing  byproduct  matenai  ».hich  require  sealed 

source  and/or  device  review  lo  persons  generally  licensed  under  Parts  31  or  35  of  thia  chapter   except  specific  licenses  author  rng 

redisJnlxrtion  of  Hems  wtuch  have  been  authorized  tor  distnjbution  lo  persons  generally  lioensed  under  Parts  3 1  or  36  ol  this  chaple' 
K    LK»nse8  issued  pursuant  to  subpart  8  ol  Part  32  of  this  chaptei  tc  distnbule  Hems  containing  byproduct  matenai  or  quantities  oi 

byproduct  matenai  which  do  not  require  seal  source  and/oi  device  review  to  persona  generally  Ireenseo  under  Parts  3i  or  3b  ot  this 

chapter. 


Type  of  tnspection 


Routine 

Non-Routine 

Actual  coat' 

Roudna „_ 

Aclutf  CosL' 

Noo-Rooline 

Routtne 

Non-Routtne.„ 

Routme _ 

l^on-Rootna . 

Routme  

NorvRoutm* 

Actual  ooM.' 

S210. 

S640. 

$320. 

S370. 

Actual  cnat* 
Actual  coal* 

Routine 

Non-Routwia .. 

Routina 

Non-Routme.. 

Routine „. 

Non-Routme.. 

Routine 

Non-Routina 

Rouline     

NonFioulina.. 

Routme ...- 

f*on-Routlna .. 

Routine __ 

Non-Routmo- 

Routme 

fMon-Routma.. 

Routme     

fslon-F^outme 
Routine 
Nlon. Routine  . 
Routine    

Non-RoutHie.. 

Routine  „.. 

Non  Routme.. 


Routirie    

Non-Routme  _ 


Fee' 


S130. 
$160. 
$370. 
$890. 

$050' 
$1,000' 
$480  ■ 
$900. 

$64a 
$37a 

$630. 

tzia 
$32a 

$270. 

$sao. 

$480. 
$840. 
$320. 
$320. 
$210. 
$320. 
$320. 
$320. 

$320. 
$320. 
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Schedule  of  Materials  License  Inspectkjn  Fees— Continued 


Categofif  o(  licenses 


Type  of  inspection 


L   Licenses  o(  t»T>ad  scope  <ot  possessKXi  and  ,sp  o(  tM^ortuci  matenal  issued  pursuant  to  Parts  30  and  33  ot  Ifw  c»iapte»  fof  researcri 

and  devetopmeni  aticn  do  nol  autlvinze  commeroat  (isMwbon 
M   Ottiar  icenaea  lor  possessmn  «y)  use  o*  t)yDrodi»n  materal  issued  purvjani  to  Part  30  o(  this  cnapler  lOf  researcti  and  development 

wfucn  (to  not  mjltyorze  commercial  ctstnpotior 
N   Ucensea  ••«*  aUTonze  services  lor  oOier  »cansee».  eioeol  kn  ^-ak  testing  and  waste  disposal  pickup  services 


O   Lx;en»B»  tar  byproduct  material  ssued  pursuant  lo  Part  34  o(  »ii<;  -tiacief  Ifx  industnal  radiography  nperaiions 
P   All  other  soeofc  t>roroduct  ma'enal  l«»r>ses  e«c<>pi  Hiose  »i  ^iBtKxi.»s  4A  ifv'j.jgn  je 


Waste  Discosal 
*   Ucense*  sooci«K»»y  aottvxizinq  Hv  receipi  o<  waste  bvoroouct  m=««rM(    tax^f  iiat^ir'fli   or  special  nuclear  material  Irom  other  persons 

ta  ne  pwpose  al  oommanxt  dsposM  Dy  Iwxl  or  aea  tiuial  I>y  the  kcensee  and  bcenses  auttioraing  contingency  storage  ol  low-tevel 

radioactive  wastes  at  the  site  ol  nuclear  power  'eactors 
B   Uconses  tpeoficady  auffxinzinq  the  receipt  of  waste  byprDduci  matenal   source  -nalsnal   or  soeaai  nucteat  material  from  ottier  persorts 

lor  the  purpose  ot  pactiayng  or  repecnagmg  the  material    Ttv  licensee  wUI  dispose  ot  the  material  Oy  transfer  lo  anoiner  person 

auttvxTzed  to  receive  or  t*9pose  ot  tfie  matenal 
C   Lioaraea  tper^may  aulhorizir^  Ihe  recew*  at  prspadiaged  waste  Oy  product  malenai   source  iiatenal.  or  special  ruciear  matenal  trom 

oOwr  pwaooa  The  toinaee  ««  dtepoae  at  1^e  matenal  Dy  Iranster  n  anottier  person  auttviruetl  lo  receive  or  dispose  oi  ttie  material 
D    Licenses  specrficalty  authorizing  the  receipt  ol  waste  byorofluC  maiw  j,    s,>jr'p  ^aienai    and/or  special  nuclear  matenal  trom  ottier 

persons  tor  »aatiiiBiit  or  dBOOsat  by  maneration.  packagng  o«  r?sioues  res-^tmg  trrjm  ncmeration,  and  Iranster  o<  packages  contanwig 

resdues  to  anotMer  person  audvxizsd  to  recaive  or  dKpose  ot  waste  matpnai 

WeiUiggnv 
A  bcenses  speolKaly  auVionzmg  use  ot  byproduct  malenal.  source  malenai.  and.  or  specai  nuclear  material  lor  ueli  logging  wen  surveys, 

and  ttacer  studies  other  t^an  lield  flocxJinci  tracer  siLxlies 
B   Licenses  speofecaly  authorrang  use  ot  byoroOuct  malenal  kx  tieO  Soodmg  iracer  sJucies        


Nuclear  Launckies: 
,A_  Licenses  lor  cornmerraal  coHectxyi  *id  laundry   ol  items  contanwiated  W1t^  tiyproduct   mai'^-nal    source  maie'riai.   or  special  nudear 
malenal. 
Hunan  Use  Of  Byproduct  Source  of  SpocsS  Nudear  Malenal 
A   Licenses  ssued  pursuant  lo  Pans  30   10   and  'Q  ol  this  chapter  lor  human  use  ol  byproduct  matenal,  source  natprial.  or  special  nudear 

iiimumy  r  seated  loixces  con«a«ied  t^  telet^erapv  devices 
3   Licenses  ol  broad  scope  issued  to  medical  mstitutxyis  or  M»n  or  more  physKjarts  pursuant  lo  Parts  30   33   35   40  and  70  of  tfus  c^apter 
authorizing  research  and  development  including  human  use  ot  hvorrKjuc*  malenal,  except  bcerses  tor  bypr'jduct  matenal,  source  matenal, 
or  soecial  nuctear  rnatenal  ir  sealed  sources  contained  r  tewifterapv  devk.es 
C   Other  Mcenses  'SSued  pursuant  'o  Pa.r^s  30    35   40  and  '0  ol  this  ri-ac"  ''>'  "j' ic   iv  :'  :,,prjrjuct  material   source  material   and 'or 
special  nuclear  rnatenal,  enceo'  licenses  *or  Dyoroduct  material   sour  .-  -^  ^-i^-^      )i  ^^*.  ,a   cu^  i-^ar  rnatenai  m  sealed  sources  contained 
in  teletherapy  devices 
CM  Defense 
A   Licenses  lor  possess.on  and  jse  ol  Dvx>rc«1uct  matenal.  source  rnatenai   or  special  rnjaear  material  tor  civil  defense  activities — . 


9  Device  Product  or  Sealed  Source  Salary  Evatuati-on 

A  Safety  evaluation  ol  ievces  or  oroducis  containing  byproduct  material,  source  material.  (X  special  nuctear  malerial.  except  reactor  fuel 
devices  and  OevKes  or  products  distnouled  to  general  licenst'es  or  persor^s  erempt  trom  the  rpq,jiremerts  lor  a  license  pursuant  lo  Parts 
30.  40   and  '0  ol  tt»s  chapter 

B  Salety  evakjation  of  sealed  sources  contanirxj  tiyproduct  material,  source  material,  or  spec-al  nuclear  materia)  ercept  (1)  reactor  fuel 
!2I  sealed  sourcets)  distntxit^d  to  general  icensees  or  persons  exempt  from  the  requirements  lor  a  license  ourr^uant  to  Parts  30  40.  and 
70  of  IfiB  cftaptsr 

10  Transportation  of  radioactive  matenar 

A  Evaluaaon  of  spent  fuel  casus,  pacMiges  and  snipping  containers _ - - 


1 1  Review  ol  standardized  spent  fuel 

12  Soocial  protects 


Routine 
Non-Routine 

Routine 

Non-Routine 

Routine 

Non-Routine 

Routine 

NonJRootino 


Fee' 


$1,000, 
S740. 


SS30. 

sssa 


S480 
S690. 


$320. 
$320. 

No  inspections 

conoucted 
No  inspections 

conducted 
No  inspections 

(»nducted 
No  inspections 

conducted 

No  inspections 
conducted 

No  inspections 
conducted 

No  nspectons 
conducted 


'Wtwre  a  kcensee  nolds  more  than  orw  materials  kcanse  at  a  ingle  locaaon  a  lee  equal  lo  Itie  tugtiest  fee  category  covered  tiy  Itie  icsnses  wHI  t>e  assessed  if  tlie  inspections  are 
conducted  at  t^e  same  time,  except  m  ttiose  instances  wTiera  the  nspection  lees  are  based  on  the  actual  cost  to  conduct  Itie  nspection. 

-Charge  will  t>e  based  on  ttie  exioenditures  lor  the  prolessionai  stall  lime  fe.:;uirrx:  ic  corxloct  trie  inspection  multjpiied  by  the  rates  stiown  ffi  }  170.20  of  tfMS  Part,  plus  any  approonate 
contractual  supoort  service  costs  incurred.  These  'ates  will  tie  'pvieweil  anrj  ariiiiSt'^"1  ar^n.iaitv  as  necessary  to  lalie  mto  consideration  increased  or  decreased  costs  to  the  Comrnission 

'Where  a  license  auttvorrzes  shielded  radiograpnic  installations  or  manu'actur'nq  .nstanaiiOns  at  rnore  than  one  address,  a  separate  fee  will  be  assessed  for  inspection  ol  each  location, 
provided,  txjwovor,  tt\at  if  tfie  multipie  *istalaiK)ns  are  insoected  di^vxj  a  smgi**  v»sii   a  singiv  inspection  lee  win  t)e  assessed 

Dated  at  Washington.  DC.  this  15th  dai,'  of  November,  1982. 
For  the  Nuclear  Regu'.dtory  Conmiisston, 
lohn  C.  Hoyle. 

Acting  Secretary  of  the  Con-;mission 

|FR  Doc.  82-31682  Filed  n-19-a2  8:45  ami 
BILLING  CODE  TSMMII-M  I 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 
[Docket  No.  •2-ANE-461 

Airworthiness  Directives;  Rolls-Royce 
RB211-22B-02,  -524B-02,  -524B3-02. 
-524B4-02,  -52482-19,  and  -52404-19 
Engines 

AQEMCY:  Federal  Aviation 
Adminstration  (FAA).  DOT. 


action:  Notice  of  proposed  mlemaking 
(NPRiM). 

SUMMARY:  This  notice  proposes  to  adopt 

an  airworthiness  directive  (AD)  that 
would  reduce  the  cyclic  life  limit  of 
certain  high  pressure  (HP)  compressor 
rotor  stage  4  to  6  shaft  assemblies. 
These  are  suspected  to  have  suffered  a 
reduction  in  material  properties  due  to 
overtemperature  during  heat  treating  in 
manufacture.  The  reduction  in 


properties  could  result  in  an 
undetectable  loss  of  fatigue  life.  The 
shaft  assemblies  are  currently  used  in 
Rolls-Royce.  Ltd..  RB211-22B-02.  -524B- 
02.  -524B3-02,  -524B4-02. 
-524B2-19,  -52402-19.  and  -524D4-19 
engines. 

DATES:  Comments  must  be  received  on 
or  before  December  15. 1982. 
ADDRESSES:  Send  Comments  on  the 
proposed  rule  to:  Federal  Aviation 
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Administration,  Office  of  the  Regional 
Counsel.  New  England  Region,  Attn: 
Rules  Docket  No.  82-ANE-^6,  12  New 
England  Executive  Park,  Burlington. 
Massachusetts  01803. 

A  copy  of  the  applicable  Mandator; 
Service  Bulletin,'  Rolls-Royne  RB211-72- 
6420.  is  on  file  in  the  Rules  Docket  at  the 
above  FAA  address  and  may  be 
obtained  from  Rolls-Royce  Limited.  P.O 
Box  31.  Derby.  England" 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  Alden  Jackson,  Engine  and 
Propeller  Standards  Staff  {.A.NE-VIO), 
New  England  Region.  Ftdt'ral  A\'iation 
Administration.  12  .New  England 
Executive  Park.  Burlington, 
Massachusetts  01803;  telephone  (617) 
27,3_-330, 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited:  Interested  persons 
are  invited  to  participate  m  the  making 
of  the  proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Information  on  the 
economic,  environmental,  and  energy 
impact  that  might  result  because  of 
adoption  of  the  proposed  rule  is 
specifically  requested.  Communications 
should  identify  the  AD  docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All  comments 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  received  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact,  concerned  with  the  substance 
of  the  proposed  AD,  will  be  filed  in  the 
Rules  Docket. 

Backj;'ound;  As  a  result  of  a  vacuum 

furnace  problem  during  m.inufacture.  60 
HP  compressor  rotor  stage  4  to  6  shaft 
assemblies,  part  number  LK  73317,  have 
entered  service  having  been  subject  to 
the  post-we'd  heat  treatment  that  was  in 
excess  of  toe  specified  temperature.  The 
effect  of  tliis  overtemperaturing  on  the 
material  properties  in  such  that,  at 
normal  engme  operating  conditions,  the 
material  at  the  rim  of  the  disks  can 


suffer  unacceptable  creep/fatigue 
interaction  with  resultant  loss  of  fatigue 
life  and  possible  engine  failure.  Because 
it  is  not  possible  to  identify  the 
potentially  affected  asse.mblies  by  non- 
destrjctive  inspection  techniques,  it  is 
necessary  to  reduce  the  life  limit  for 
these  assemblies.  Appropriate  action 
h;is  been  taken  to  prevent  a  recurrence 
o\  this  problem. 

Note. — No  parts  in  ser\-ice  have  reached 

the  proposed  reduced  life  limit 

The  action  required  by  this  /\D  has 
been  declared  a  mandatory  requirement 
by  the  United  Kingdom  Civil  Aviation 
Authority  (CAA]. 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Aircraft,  Aviation  safety. 

The  Proposed  .Amendinenf 

Accordingly,  the  FAA  proposes  to 
amend  §39.13  of  Part  39  of  the  FARs  (14 
CFR  39.13)  by  adding  the  following  new 

Ri'-wor 'hiness  directive: 

K.ilis-Royce,  Ltd.:  Applies  to  RB211-22B-02, 
-524B2-02,  -524B3-02.  -524B4-02.  -524B2-19, 
-524C2-19.  and  -524D4-19  engines. 

Compliance  required  as  indicated. 

To  preclude  possible  engine  failure  due  to 
improperly  heat  treated  shafts,  accomplish 
the  following: 

(a)  Remove  from  service  part  number  U< 
73317  HP  compressor  rotor  stage  4  to  6  shaft 
assembiies  with  serial  numbers  listed  below 
on  or  before  attaining  3,000  flight  cycles  in 
accordance  with  Rolls-Royce  Service  Bulletin 
RB211-72-6420,  dated  September  3, 1982. 

Serial  Numbers: 


272<»« 

27944-48,  inclusive 

27359 

27952-54,  inclusive 

27S99 

28108-12,  inclusive 

27601 

28114 

2"607 

28116 

276fl3 

28118 

27684-86, 

inclusive 

28190 

27689.  90 

2811)2.93 

27712 

28196 

27716.  17 

28198-20i   incluMve 

27719-21. 

indusive 

28206-oe.  iT'lusive 

278.1»-»6, 

inclusive 

28211-13,  inclusive 

Bulletin  filed  with  the  original  documents. 


(b)  Upon  request  of  the  operator, 
equivident  means  of  compliance  with  the 
requirement  of  this  AD  may  be  approved  by 
trie  Manager.  Aircraft  Certification  Division. 
Federal  Aviation  Administration.  New 
England  Region. 

(Sees.  313(a).  601,  603,  Federal  Aviation  Ant 
of  1958.  as  amended  (49  U.S.C.  1.54la).  1421. 
1423):  Sec.  6(0).  Department  of  Transportation 
Act  (49  I!  S.C.  l«55(c));  Sec.  11.85.  Federal 
Aviation  Regulations  (14  CFR  11.851 

Note. — The  FAA  has  determined  that  this 


document  involves  a  prnpost'd  regulation 
which  IS  not  a  mdior  rt^gtJidiion  under 
Executive  Order  12291  and  is  not  a  significant 
regulation  under  Deparment  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  28, 1979). 
It  is  certified  that  the  rule  v^!l  not  if 
promulgated,  have  a  sijjnf'ir, n?  >■ -rr-  >rnic 
impact  on  a  substantial  naT,f)*>r  if  snuiil 
entities  ber  ,!,ivt  'he  rule  wiii  affect  only 
operators  >  !  B-~4"  o.j  LlOll  aircraft  in 
which  RB211  engines  are  installed,  none  of 
which  are  believed  to  be  small  entities. 

A  draft  regulatory  evaluation  has  been 
prepared  and  placed  in  the  regulatory  docket. 
A  copy  of  it  may  be  obtained  by  contacting 
the  person  identified  above  under  the  caption 

"FOR  FURTHER  HtFOmtAllON  CONTACT." 

Issued  in  Burlington.  Massachusetts,  on 
November  3, 1982. 

Robert  E.  Whittington, 

Director.  New  England  Region. 

[FR  Doc  82-3-19S'  Filed  11-18-82;  845  am) 
BILLING  CODE  4910-13-M 

14  CFR  Part  71 

(Airspace  Docket  No  t2-ASW   73) 

De«--(gn.^t!on  of  FeOfra'  Ai.-A'ays,  Area 
Low  Routes,  Controlled  A.rspace   and 
Report'pg  Poinr.s,  Proposr.d  Alteration 
c;  r'apsinc"  Area  a  i<: 
Hot  Sf^rtoq  =■    A  R 


Lonfo.  /one 


agency:  Federal  Avidtion 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Aviation 
Administration  proposes  to  alter  the 
transition  area  and  control  zone  at  Hoi 
Springs.  AR. '  The  intended  effect  of  the 
proposed  action  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  standard  instrument  approach 
procedures  (Si.AP's)  to  the  Memorial 
Field.  This  action  is  necessary  since  a 
review  of  the  designated  airspace 
revealed  that  it  is  improperly  described 
and  in  some  cases  excessive  for  the 
protection  of  aircraft. 

DATES:  Comments  must  be  received  on 
or  before  December  22, 1982. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Airspace  aiid  Procedures  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689,  Fort  Worth,  TX  76101. 


'  Airspace  Docket  No.  82-ASW-73  map  Has  filed 

as  part  of  the  original. 
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The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8  a.m.  and 
4:30  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Regional 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  L  Stephenson,  Airspace  and 
Procedurfes  Branch.  ASW-535,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689.  Fort  Worth,  TX  76101; 
telephone:  (817)  624-4911.  extension  302. 
SUPPLEMCNTARY  INFORMATION: 

History 

Federal  Aviation  Regulation  Part  71. 
Subparts  G  71.181  and  F  71.171,  as 
republished  in  Advisory  Circular  AC  70- 
3  dated  January  29, 1982,  contains  the 
description  of  transition  areas  and 
control  zones  designated  to  provide 
controlled  airspace  for  the  benefit  of 
aircraft  conducting  instrument  flight 
rules  (IFR)  activity.  Alteration  of  the 
transition  area  and  control  zone  at  Hot 
Springs.  AR,  will  necessitate  an 
amendment  to  these  subparts.  This 
amendment  will  be  required  at  Hot 
Springs.  AR,  since  the  review  of 
controlled  airspace  in  that  area  revealed 
the  designated  airspace  is  not  properly 
described. 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory  decision 
on  the  proposals.  (Comments  are 
specifically  invited  on  the  overall 
regulatory,  economic,  environmental. 
and  energy  aspects  of  the  proposals.) 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  82-ASW-73. '  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 


for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689,  Fort  Worth.  TX  76101.  or  by 
calling  (817)  624-^911.  extension  302. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  contact  the 
office  listed  above. 

List  of  Subjects  in  14  CFR  Part  71 

Control  zones.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  §  §  71.181  and  71.171  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  as  follows: 

Subpart  G  71.181 

Hot  Springs,  .\R  [Revised] 

That  airspace  extending  upward  from  700 
feet  dbove  the  surface  with  an  8.5-mile  radius 
of  Memonal  Field  (latitude  34'28  41"  N., 
longitude  93'05'4e'  W.)  and  within  5  miles 
each  side  of  the  235   bearing  of  the  LOM 
extending  from  the  8.5-mile  radius  area  to  16 
miles  southwest  of  the  LOM 

Subpart  F  71.171 

Hot  Spring.*,  AR  jRevisedl 

Within  a  5-milp  rcidius  of  Memorial  Field 
(latitude  34  28  41    N  longitude  93"05'46"  W,) 
and  within  2.5  miles  each  side  of  the  Hot 
Springs  VOR  242   radial  extending  from  the 
5-mile  radius  area  to  7  miles  southwest  of  the 
VOR  This  contrnl  zone  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

(Sec.  30~(a).  Federal  Aviation  Act  of  1958  (49 
L'.S.C.  1348(a)):  Sec.  6(c),  Department  of 
Transportation  Act  (49  U.S.C.  1656(c));  and  14 
CFR  U.61(c)) 

Note.— The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical  regulations  for 
which  frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally  current. 
It.  therefore — (1|  Is  not  a  "major  rule"  under 
ELxecutive  Order  12291;  (21  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  Since  this  is 
a  routine  matter  that  will  only  affect  air 


traffic  procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when  promulgated, 
will  not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory  Flexibility 
Act. 

Issued  in  Fort  Worth,  TX,  on  November  10. 
1982. 

F.  E.  Whitfield, 
Acting  Director,  Southwest  Region. 

(FR  Doc  82-31894  Filed  11-19-82:  8;45  am) 
BIUJNQ  CODE  4910-13-M 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 

[File  No.  802-3091] 

Heatcool,  Inc.;  Proposed  Consent 
Agreement  WItti  Analysis  To  Aid 
Public  Comment 

agency:  Federal  Trade  Commission. 
action:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require  a 
Eugene,  Oreg.  manufacturer  and  seller  of 
plastic  storm  windows  among  other 
things,  to  cease  making  false  or 
unsubstantiated  representations 
concerning  the  Insulating  properties  of 
Heatcool  plastic  storm  windows  or  any 
insulating  or  energy  savings  device. 
Further,  the  company  would  be  required 
to:  (1)  Notify  its  distributors  that 
Heatcool  plastic  storm  windows  do  not 
insulate  better  than  comparable  glass 
windows,  and  that  the  window's 
insulating  value  is  R-1.93;  and,  (2) 
include  this  information  is  all 
advertising  and  promotional  literature 
for  a  period  of  one  year.  The  company 
would  also  be  required  to  recall 
promotional  and  advertising  materials 
which  misrepresent  the  insulating  value 
of  Heatcool  storm  window  systems. 
DATE:  Comments  must  be  received  on  or 
before  January  21, 1983. 
ADDRESS:  Comments  should  be  directed 
to:  FTC/S,  Office  of  the  Secretary, 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  O.  Masson,  Acting  Director, 
lOR,  Seattle  Regional  Office,  Federal 
Trade  Commission,  28th  Floor,  Federal 
Bldg.,  915  Second  Ave.,  Seattle.  WA 
98174.  (206)  442^*665, 
SUPfnJEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  S  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
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hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  and  an  explanation 
thereof,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be 
available  for  inspection  and  copying  at 
its  principal  office  in  accordance  with 
§  4.9(b)[14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  16  CFR  Part  13 

Storm  windows.  Trade  practices 

Before  the  Federal  Trade  Commission 

In  the  Matter  of  Heatcool, 
Incorporated,  a  corporation,  File  No, 
802-3091,  Agreement  Containing 
Consent  Order  to  Cease  and  Desist. 

Recitals 

The  Federal  Trade  Commission  has 
commenced  investigating  certain  acts 
and  practices  engaged  in  by  Heatcool. 
Incorporated  (  "Heatcool"),  an  Oregon 
corporation.  Heatcool  ("proposed 
respondent")  is  willing  to  agree  to  an 
order  to  cease  and  desist  from  engaging 
in  the  acts  and  practices  being 
investigated. 

Agreement 

1.  Heatcool  admits  all  jurisdictional 
facts  set  forth  in  the  attached  complaint. 

2.  Heatcool  waves:  (1)  Any  further 
procedural  steps;  (2)  the  requirement 
that  the  Commission's  decision  cont.jin 
a  statement  of  findings  of  fact  and 
conclusions  of  law:  and  (3)  all  rights  to 
seek  judicial  review  or  two  otherwise 
callenge  the  order  entered  into  pursuant 
to  this  agreement. 

3.  The  agreement  shall  not  become 
part  of  the  public  record  unless  and  until 
it  is  accepted  by  the  Commission.  If  the 
Commission  accepts  the  agreement,  the 
agreement,  together  with  the  attached 
complaint  and  any  related  material,  will 
be  placed  im  the  public  record  for  a 
period  of  sixty  days  pursuant  to 
Commission  Rule  §  2.34.  At  ihis  time, 
the  agreement  and  information  relating 
to  the  agreement  will  be  publ  cly 
released.  Following  the  sixty  day  period, 
the  Commission  may  either  reject  or 
accept  the  agreement. 

4.  If  the  Commission  rejects  the 
agreement,  it  will  notify  the  proposed 
respondent  of  the  rejection  and  take 
such  action  as  it  deems  appropriate. 
This  action  may  include  but  is  not 
limited  to  issuing  and  serving  a 
complaint  in  such  form  as  circumstances 
require. 


5.  If  at  the  close  of  the  sixty  day 
period  the  Commission  accepts  the 
agreement,  the  Commission  may. 
without  further  notice  to  the  proposed 
respondent:  (1)  Issue  a  complaint 
corresponding  in  form  and  substance 
with  the  complaint  attached  to  this 
agreement:  (2)  issue  its  decision 
containing  the  cease  and  desist  order 
attached  to  this  agreement:  and  (3)  m;ike 
public  any  information  relating  to  the 
agreement. 

6.  If  the  Commission  issues  the  draft 
complaint  and  cease  and  desist  order. 
the  cease  and  desist  order  will  have  the 
same  force  and  effect  and  may  be 
altered,  modified,  or  set  aside  in  the 
same  manner  within  the  same  ti.me 
period  provided  by  statute  for  all  other 
orders.  The  order  shall  become  Final 
upon  service.  Delivering  the  complaint 
and  decision  containina  the  order  as  set 
forth  in  this  agreement  through  the 
United  States  mail  shall  constitute 
service,  and  respondent  waives  all 
rights  to  any  other  service. 

7.  The  complaint  may  be  used  fo 
construe  the  terms  of  the  order.  No 
agroem.ent.  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8  Heatcool  may  be  required  to  file 
one  or  more  compliance  reports  showing 
it  has  fully  complied  with  the  order. 
Heatcool  will  also  be  liable  for  civil 
penalties  in  the  amount  provided  by  law 
for  each  violation  of  the  order  after  it 
becomes  final. 

9,  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  for  Heatcool  that  the  law 
has  been  violated  as  alleged  in  the 
attached  complaint. 

Order 

Applicability  of  the  Order 

References  in  this  order  to  Heatcool 
apply  to  any  of  Heatcool's  successors, 

assigns  officers,  agents,  or  employees. 
The  order  applies  to  any  subsidiary, 
division,  or  other  entity  related  to 
Heatcool  and  to  Heatt  ool's  advertising, 
displaying,  offering  for  sale,  sale  or 
distribution  of  Heatcool  plastic  storm 
windows  or  other  insulation  or  energy 
saving  device. 

Order  Provisions 

1.  It  is  ordered  that  Heatcool  cease 
and  desist  from  representing,  directly  or 
by  implication,  that: 

A.  Heatcool's  plastic  storm  windows 
have  an  insulation  value  of  R-9.17. 

B.  Heatcool's  plastic  storm  windows 
insulate  approximately  four  times  better 
than  comparable  glass  storm  windows. 


C.  Demonstrations  relating  to  specific 
heats  show  relative  insulating  values. 

II.  It  is  further  ordered  that  Heatcool 
cease  and  desist  from:  Making  any 
representation,  directly  or  by 
implication,  regarding  the  insulntiri)^ 
properties  of  its  plastic  storm  windows 
or  other  insulating  or  energy  saving 
device,  unless,  at  the  time  the 
representation  is  made,  it  has  a 
reasonable  basis  in  competent  scientific 
tests  to  believe  that  the  representation  is 
true.  For  purposes  of  testing  storm 
windows,  a  reasonable  basis  shall 
consist  of  tests  performed  by  an 
accredited  lab  and  shall  take  into 
account  any  information  that 
contradicts  or  qualifies  the  tests. 

III.  It  is  further  ordered  that  Heatcool 
immediately  recall  from  all  persons  or 
entities  that  have  engaged  in 
advertising,  promotion,  sale  or 
distribution  of  its  storm  windows  in  the 
last  six  months  all  advertising  and 
promotional  materials  which  represent 
that  Heatcool  storm  window  systems 
have  a  total  insulating  value  in  excess  of 
R-1.93  or  that  represent  that  Heatcool 
storm  windows  insulate  better  than 
comparable  glass  storm  windows. 

IV.  It  is  further  ordered  that  Heatcool 
prepare  and  send  to  all  distributors  who 
may  reasonably  be  expected  to  have 
purchased  Heatcool  storm  windows 
within  the  last  six  months  a  clear 
statement  that  Heatcool  storm  windows 
have  an  insulating  value  of  R-1.93  and 
that  the  windows  do  not  insulate  better 
than  comparable  glass  storm  windows. 

V.  It  is  further  ordered  that  Heatcool 
include  in  its  advertising  and 
promotional  materials,  for  the  twelve 
month  period  after  the  order  becomes 
effective,  a  clear  and  conspicuous 
statement  that  Heatcool  storm  window 
systems  have  an  insulating  value  of  R- 
1.93  and  do  not  insulate  better  than 
comparable  glass  storm  windows. 

VI.  It  is  further  ordered  that  Heatcool 
maintain  complete  business  records  of 
its  compliance  with  this  order.  Heatcool 
shall  retain  each  record  for  at  least  three 
years.  Records  which  provide  a 
reasonable  basis  for  representations  of 
the  insulating  or  energy  saving 
properties  of  Heatcool  products  shall  be 
retained  for  at  least  two  years  after  the 
last  dissemination  of  any  representation 
which  relies  on  the  records.  Heatcool 
shall  make  these  records,  or  a 
photocopy  of  these  records,  available  to 
any  Huthorized  representauve  of  the 
Federal  Trade  Commission  within 
fourteen  days  after  the  representative 
requests  the  documents. 

VII.  It  is  further  ordered  th.it  Heati  ool 
deliver  a  copy  of  this  order  lo  e.ich  of  its 
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distributors,  operating  divisions,  and 
affiliated  businesses. 

Vm.  It  is  further  ordered  that 
Heatcool  notify  the  Conunission  at  least 
thirty  days  prior  to  any  change  in  its 
corporate  structure  or  in  its  ownership 
which  may  affect  compliance 
obligations  under  this  order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Heatcool,  Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (M) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  complaint  alleges  that  Heatcool 
misrepresented  the  insulating  value  of 
its  magnetic  sealing  storm  windows 
from  October  1979  to  the  present. 
Heatcool  claimed  that  its  storm 
windows  had  an  insulating  value  of  R- 
9.17;  that  its  storm  windows  were 
approximately  four  times  more  effective 
than  glass  storm  windows;  and  that  its 
storm  windows  could  reduce  heat  loss 
of  single  glaze  windows  by  a  factor  of 
10.  fR-values  measure  resistance  to  heat 
flow;  the  higher  the  R-value.  the  better 
the  insulating  power.) 

An  independent,  accredited  testing 
laboratory,  Dynatherm  Engineering, 
tested  Heatcool's  storm  windows  and 
found  their  insulating  value  to  be  R-1  c»3 
A  copy  of  Dynatherm's  test  results  is 
attached  to  this  complaint. 

The  complaint  also  alleges  that 
Heatcool  lacked  substantiation  for  its 
claims  about  its  windows'  insulating 
value  and  possessed  persuasive 
evklence  that  its  storm  windows  were 
not  superior  to  comparable  glass  storm 
windows.  It  had  received  an  insulating 
rating  of  its  storm  windows  from  Martin 
Processing,  manufacturer  of  LLumar.  the 
basic  component  of  the  storm  windows. 
This  rating  was  under  R-2. 

The  complaint  alleges  that  Heatcool 
refused  to  accept  Martin's  insulatmg 
value  and  contracted  with  Northwest 
Testing  Laboratories,  and  independent 
testing  lab  not  accredited  for  purposes 
of  testing  thermal  insulation  value  of 
storm  windows. 

Northwest  Testing  Laboratories  found 
the  insulating  value  of  a  window  and  a 
Heatcool  storm  window  to  be  R-9.17 
but.  it  advised  Heatcool  that  the  result 
could  not  be  used  to  advertise  the  storm 


windows  because  the  test  conditions 
were  abnormal. 

The  third  count  of  the  complaint 
alleges  that  Heatcool  put  on  or 
encouraged  its  distributors  to  put  on 
phony  demonstrations  ostensibly 
showing  that  its  plastic  storm  windows 
were  superior  to  conventional  glass 
storm  windows. 

The  consent  order  requires  Heatcool 
to  cease  and  desist  from 
misrepresenting  the  insulating  value  of 
its  storm  windows.  In  the  future, 
^^eatcool  must  possess  a  reasonable 
basis  to  believe  that  any  representations 
regarding  the  insulating  properties  of  its 
storm  windows  or  other  insulating  or 
energy  saving  device  is  true.  A 
reasonable  basis  shall  consist  of  tests 
performed  by  an  accredited  lab  and 
shall  take  into  account  information  that 
contradicts  or  qualifies  the  trsts. 

Heatcool  must  recall  its  promotional 
literature  which  represents  its  storm 
windows  have  an  R-value  greater  that 
R-1.93  from  its  distributors  who  have 
advertised  or  promoted  the  storm 
windows  in  the  last  six  months. 
Hedtcool  storm  must  also  prepare  and 
send  to  its  distributors  who  purchased 
the  storm  windows  within  the  last  six 
months  a  clear  statement  that  Heatcool 
windows  have  an  insulating  value  of  R- 
1  93  and  that  the  windows  do  not 
insulate  better  than  comparable  glass 
storm  windows.  In  addition,  Heatcool 
must  include  in  all  its  advertising  and 
promotional  materials  for  twelve  months 
after  this  order  becomes  final  a  clear 
and  conspicuous  statement  that 
Heatcool  storm  windows  have  an 
insulating  value  of  R-1.93  and  do  not 
insulate  better  than  comparable  glass 
storm  windows. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Carol  M.  Thomas. 
Secretary. 

FR  !)...    HZ-  •■^i>•'  FU-ii  n-l»-8Z  8:45  •ml 
BILUNG  COOe  «7S<M)1-M 


16CFRPart  13 

[File  No.  811  0158] 

Canada  Cement  Lafarge  Ltd.,  et  aL; 
Correction 

agency:  Federal  Trade  Commission. 
ACTION:  Correction. 

SUMMARY:  This  document  corrects  the 
Commission  document  on  Canada 
Cement  Lafarge,  Ltd.,  et  al.,  previously 
published  in  the  Federal  Register  on 


Wednesday,  August  25, 1982.  The 
version  published  did  not  reflect  certain 
deletions  and  subsequent  renumbering 
of  parts  agreed  to  by  respondents  and 
the  Commission  prior  to  acceptance, 
subject  to  Hnal  approval,  of  the 
proposed  consent  agreement  by  the 
Commission. 

DATE:  The  corrections  are  effective 
November  22, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
FTC/CS-7,  Richard  L.  Rosen,  Washington, 
DC.  20580.  (202)  724-1155. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  82-23382,  appearing  in  the  Federal 
Register  issue  for  Wednesday.  August 
25,  1982,  47  FR  37249,  the  following 
changes  should  be  made: 

On  page  37250,  middle  column, 
remove  paragraph  "g."  and  reletter 
paragraphs  "h."-"j.",  accordingly.  On 
the  same  page,  third  column,  delete 
section  "VI"  and  renumber  sections 
"VH"-"XIH",  accordingly. 

Also,  on  page  37251,  first  column, 
under  section  "XIF"  (to  be  renumbered 
"XI").  eighth  line,  delete  the  words 
"oilwell  cement". 
Carol  M.  Thomas, 
Secretary. 

|KR  Doc  S2~31»70  Filed  11-19-82;  8:45  im\ 
BILLING  COOe  6750-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Parts  230,  640,  and  642 

IFHWA  Docket  No.  82-19] 

Equal  Employment  Opportunity  on 
Federal  and  Federal-Aid  Construction 
Contracts  (Including  Supportive 
Services);  Report  Requirements 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  rule  would 
amend  FHWA  regulations  on 
recordkeeping  and  reporting 
requirements  for  on-the-job  training  on 
Federal-aid  construction  contracts.  The 
proposed  amendments  would  no  longer 
require  contractors  to  submit  the 
Federal-Aid  Highway  Construction 
Contractor's  Semi-Annual  Training 
Report  (0MB  No.  2125-0021)  and  would 
no  longer  require  State  highway 
agencies  to  complete  and  submit  the 
Federal-Aid  Highway  Construction 
Semi-Annual  Training  Report  (OMB  No. 
2125-0021).  In  addition,  the  specific 
recordkeeping  requirement  and 
documentation  of  contractor 
performance  under  the  training  special 
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provision  would  be  eliminated.  The 
proposed  amendments  are  intended  to 
eliminate  unnecessary  and  burdensome 
recordkeeping  and  reporting 
requirements  currently  being  imposed 
on  State  highway  agencies  and 
construction  contractors. 
DATE:  Comments  must  be  received  on  or 
before  December  22,  1982. 
ADDRESS:  Submit  written  comments, 
preferably  in  triplicate,  to  FHW.'\ 
Docket  No.  82-19,  Federal  Highway 
Administration.  Room  4205.  HCC-10,  400 
Seventh  Street  SW..  Washington.  D.C. 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  7:45  a.m.  and  4:15  p  m. 
ET,  Monday  through  Friday.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard.. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Paul  E.  Cunningham.  Chief. 
Construction  and  Maintenance  Di\  ision. 
Office  of  Highway  Operations,  (202)426- 
4847,  or  .Mr.  Jerry  Boone.  Office  of  the 
Chief  Counsel.  (202)426-fl761.  Federal 
Highway  .Administration,  400  Seventh 
Street  SW.,  Washington,  DC.  20590. 
Office  hours  are  from  7:45  am.  to  4:15 
p.m.  ET,  Monday  Through  Friday. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  FHW,'\'s  equal  employment 
opportunity  program,  as  implemented  by 
23  CFR  Part  230,  Subpart  A.  Federal  and 
Federal-aid  highway  construction 
contracts  are  subject  to  certain  on-the- 
job  training  provisions.  Section  230.121 
presecribes  the  recordkeeping  and 
reporting  requirements  relative  to  the 
training  provisions  of  Federal-aid 
highway  construction  contracts  and  is 
the  subject  of  this  proposed  amendment. 

Section  230.121(d)  provides  that  State 
highway  agencies  are  to  require 
contractors  subject  to  the  traming 
special  provision  to  maintain  records  of 
training  on  each  trainee.  It  further 
requires  that  the  contractor  complete  a 
semi-annual  report.  Form  FHWA-1409. 
Federal-Aid  Highway  Construction 
Contractor's  Semi-Annual  Training 
Report,  for  each  trainee  receiving 
training  under  the  special  provision.  The 
contractor  is  to  submit  two  copies  each 
of  the  semi-annual  reports  to  the  State 
highway  agency  and  is  to  furnish  the 
original  of  the  report  to  the  trainee.  The 
State  highway  agency  reviews  the 
reports  and  transmits  one  copy  of  each 
to  the  FHWA, 

Section  230.121(d)  bIso  requires  each 
State  highway  agency  to  complete  a 
semi-annual  report.  Form  FHVVA-1410, 
Federal-Aid  Highway  Construction 
Semi-Annual  Training  Report, 
summarizing  the  Individual  training 
reports  (Form  FHWA-1409)  submitted 


by  the  contractors.  The  completed  report 
is  submitted  to  the  FHWA. 

As  part  of  the  FFTWA's  effort  to  carry 
out  an  internal  Cost  Avoidance. 
Reduction.  Efficiency,  and  Effectiveness 
(CARE)  program,  these  recordkeeping 
and  reporting  requirements  weie 
reviewed  for  their  effectiveness.  With 
respect  to  the  reporting  requirement,  it 
was  determined  that,  although  the 
inform.ation  received  on  these  reports 
has  been  useful  in  addressing  issues 
related  to  employment  and  training,  the 
current  reporting  efforts  are  excessive 
and  unnecessary.  Elimination  of  the 
reporting  requirement  would  not 
adversely  impact  other  arens  of  the 
equal  employment  opportunity  program 
as  the  reports  are  not  used  for  any 
related  purposes,  e.g..  contract 
compliance  determinations  or  FffWA's 
annual  report  to  Congress  on  the  status 
of  civil  rights  and  equal  opportunity 
programs. 

An  evaluation  of  the  preparation  costs 
of  these  two  reports  indicates  that  an 
annual  cost  savings  of  approximately 
5108.00(1  roiild  be  reab.zed.  Of  the  total 
amount,  approximately  S^.OOO  is 
attributed  to  Form  FHWA-140g  and 
S24.000  is  the  estimated  cost  for 
preparing  and  handling  Form  FHWA- 
1410. 

The  estimate  for  Form  FHWA-1409  is 
based  on  data  from  the  calendar  year 
1980.  A  total  of  4,400  persons  received 
training  during  1980  with  approximately 
85  percent  (.85)  having  worked  during 
both  (2)  reporting  periods.  The  person- 
hour  effort  required  by  the  contractor  for 
preparation  of  each  form  was 
approximately  one-fourth  (.25)  hour, 
while  approximately  one-half  (.,50)  hour 
was  necessarv  for  review  and  handling 
by  the  State  highway  ag^-ncy.  Thus,  the 
total  effort  expended  for  Form  FHWA- 
1409  was  loughiy  5.600  hours:  (4,400 
Reports  X  ,85  X  .75  Hours  for 
preparation,  review  and  handling  X  2)., 
At  a  raie  of  $15  per  hour  the  estimated  , 
annual  cost  is  $84. OCX)  (S.btKJ  hours  X 
$15). 

Person-hours  expended  in  connection 
with  Form  FHWA-1410  are  estimated  at 
1.600  hours  which  break  down  as 
follows:  average  of  15  hours  per  btate 
for  preparation.  a\  erage  of  one-half  |  ,50) 
hour  for  review  and  handling  by  FlIWA, 
and  approximately  20  hours  for 
summary  of  the  51  submissions  b\ 
FHWA:  (51  Reports  X  15.5  Hours  for 
preparation,  review  and  handling  X  2)  ■»- 
40  hours  for  summary  =  approximatply 
1.600  hours.  At  rate  of  $15  per  hour  the 
estimated  annual  cost  is  $24,000  (1.600 
hours  X  $15). 

It  should  be  noted  that  the  preparation 
time  and  review  time  for  each  of  the 
forms  vary  considerably  from  contractor 


to  contractor  and  State  to  State  The 
FHWA  believes  the  average  values  used 
throughout  the  evaluation  are  very 
conservative.  The  FHWA  is  interestpd 
in  receiving  estim.ates  of  the  resources 
necessary  to  prepare  these  forms. 

In  an  effort  to  allow  the  State  highway 
agencies  more  flexibility  and  to  reduce 
Federal  redtape,  the  HIWA  also 
proposes  to  discontinue  the 
recordkeeping  requirement.  Although 
FHWA  does  not  have  specific  costs 
related  to  this  recordkeeping 
requirement,  it  is  believed  to  be 
substantial.  Because  some  State 
highway  agencies  may  continue  to 
require  the  contractor  to  keep  these 
records,  an  estimated  cost  savings 
cannot  be  provided. 

Appendixes  B,  E.  and  F  to  Subpart  A 
of  Part  230  would  be  amended  in 
accordance  with  this  action  to  reflect 
the  elimination  of  the  recordkeeping  and 
reporting  requirements  for  on-the-job 
training. 

Parts  640  and  642  would  also  be 
amended  in  accordance  with  this  action. 
Part  640  provides  for  certification 
acceptance,  an  alternative  procedure 
authorized  by  23  U.S.C.  117,  which 
allows  State  highway  agencies  to 
accomplish  the  policies  and  objectives 
of  title  23,  United  States  Code,  with 
respect  to  the  administration  of  certain 
Federal-aid  highway  projects  using  State 
laws  and  standards.  Part  642  provides 
for  a  secondary  road  plan  which  is  a 
statement  setting  forth  the  standards 
and  procedures  adopted  by  the  State 
highway  agency  to  be  used  in  the 
administration  of  Federal-aid  highway 
projects  on  the  Federal-aid  secondary 
system.  The  appendixes  to  Pari  640  and 
Part  642  list  Forms  FHWA-1409  and 
FHWA-1410  as  reports  that  may  be 
included  under  certification  acceptance 
and  the  secondary  road  plan, 
respectively.  Accordingly,  if  this  action 
is  promulgated.  Appendixes  A  to  Part 
640  and  Part  642  would  be  amended  to 
delete  Forms  FHWA-1409  and  FHWA- 
1410  from  the  lists  of  covered  reports. 

Elimination  of  these  reporting 
requirements  would  help  reduce  the 
administrative  burden  on  contractors  as 
well  as  States,  The  FHW.A  believes  the 
revisions  would  hd\e  a  positive 
economic  impact  on  contractors  and 
St.ite  highway  agencies  as  well  as  the 
FHW.A  itself.  It  is  not  anticipated  that 
these  revisions  would  ha\e  a  sign:firar,t 
economic  effect:  therefore,  a  full 
regulatory  evaluation  is  not  required 
For  the  foregoing  reasons,  under  the 
criteria  of  the  Regulatory  Flexibility  .Act. 
it  IS  certified  that  this  action,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
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number  of  small  entities.  The  FHWA 
has  determined  that  this  document 
contains  neither  a  major  proposal  under 
Executive  Order  12291  nor  a  significant 
proposal  under  the  DOT  regulatory 
policies  and  procedures. 

List  of  SubjecU  in  23  CFR  Parts  230,  640, 
and  642 

Certification,  Equal  employment 
opportunity,  Government  contracts. 
Highways  and  roads.  Reporting 
requirements. 

PART  230— {AMENDED] 

In  consideration  of  the  foregoing  and 
under  the  authority  of  23  U.S.C.  101. 112, 
117, 140,  and  315,  and  49  CFR  1.48(b),  it 
is  proposed  that  Chapter  I.  Parts  230. 
Subpart  A;  640;  and  642  of  title  23,  Code 
of  Federal  Regulations,  be  amended  as 
set  forth  below. 


§23ai21    (AnMOdedl 

1.  Amend  S  230.121  by  removing 

paragraph  "(d)"  and  by  redesignating 
existing  paragraph  "(e) '  to  read  as  the 
new  paragraph  "(d)"; 

Appendix  B    [Amended] 

2.  Amend  Appendix  B  of  Part  230. 
Subpart  A  by  removing  the  last 
paragraph; 

Appendix  E    [Removed]        I 

3.  Remove  the  heading  of  Appendix  E 
from  the  table  of  sections  in  Part  230, 
Subpart  A  and  remove  the 
corresponding  material  from  the  subpart 
text: 

Appendix  F    [Removed]         ' 

4.  Remove  the  heading  of  Appendix  F 
from  the  table  of  contents  in  Part  230. 
Subpart  A  and  remove  the 
corresponding  material  from  the  subpart 
text:  and 

Appendix  Q    [Redee4gnated  m  Appendix 
El 

5.  Redesignate  existing  Appendix  Gas 
Appendix  E; 

§230.115    [Amended] 

6.  Amend  5  230.115  by  removing  the 
words  "Appendix  G"  and  inserting  in 
their  place  the  words  "Appendix  E": 

PARTS  640  AND  642— {AMENDED] 

Part  84a  Appendix  A  and  Part  642, 
Appendix  A  [Amended]. 

7.  Amend  Appendix  A  to  Part  640  and 
Appendix  A  to  Part  642  by  removing  the 
following  lines; 

"HHO— Federal-aid  Highway 
Construction  Contractor's  Semiannual 
Training  Report.  FHWA-1409.  SA. 
January  20,  July  20.  Contractors." 

"HHO— Federal-aid  Highway 
Construction  Semiannual  Training 


Report.  FHWA-1410.  SA.  January  30, 
July  30.  States.". 

ICataios;  of  Federal  Domestic  Assistance 
^'^oBram  ,\umt)er  20.205.  Highway  Research, 
PUnning.  and  Construction.  The  provisions  of 
0MB  Circular  A-95  regarding  State  and  lota! 
r.lpiringhouse  review  of  Federal  and 
federally  assisted  programs  and  projects 
apply  to  this  program | 

Issued  on  November  12,  1982. 
Ray  Bamhart, 

Fodrra/  Hif>bway  Administriitur,  Federal 
Highway  Administration. 

|FR  Doc  82-J1778  Filed  n-19-8Z  8  4.0  im| 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

(LR-148-801 

Information  Returns  of  Brokers;  Public 
Hearing  on  Proposed  Regulations 

AQEMCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Notice  of  public  hearing  on 

proposed  regulations. 

SUMMARY:  This  document  sets  forth  the 
full  text  of  a  previously  published  notice 
of  public  hearing  (47  F'R  51412  November 
15,  1982,  FR  Doc.  82-31129)  captioned  as 
relating  to  barter  transactions.  The 
purpose  of  this  notice  is  to  clarify  the 
subject  of  the  hearing,  which,  as 
origLnally  published,  may  have  been 
misinterpreted  as  limiting  discussion  to 
barter  transactions. 
DATES:  The  public  hearing  will  be  held 
on  January  27,  1983.  beginning  at  10:00 
a.m.  Outlines  of  oral  comments  must  be 
delivered  or  mailed  by  January  14,  1983. 
ADDRESS:  The  public  hearing  will  be 
held  in  the  l.R.S.  Auditorium,  Seventh 
Floor.  74(X)  Comdor,  Internal  Revenue 
Building.  1111  Constitution  Avenue  NW., 
Washington,  DC.  The  outlines  of  oral 
comments  should  be  submitted  to  the 
Commis.sioner  of  Internal  Revenue,  Attn: 
CC;LR;T  (LR-148-80),  Washington,  DC. 
20224. 

FOR  FURTHER  ICfFORMATIOfl  CONTACT: 
Charles  Hayden  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC.  20224,  202-56&-3935,  not  a  toll-free 
call. 

SUPPtfMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  6045  of  the 
Internal  Revenue  Code  of  1954,  relating 
to  information  returns  of  brokers.  The 
proposed  regulations  appeared  in  the 
Federal  Register  for  Monday,  November 


15, 1982,  (47  FR  51415).  The  purpose  of 
this  notice  is  to  clarify  the  subject  of  the 
hearing,  which,  as  originally  published, 
may  have  been  misinterpreted  as 
limiting  discussion  to  barter 
transactions. 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  Part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  also  desire  to 
present  oral  comments  at  the  hearing  on 
the  proposed  regulations  should  submit 
an  outline  of  the  comments  to  be 
presented  at  the  hearing  and  the  time 
they  wish  to  devote  to  each  subject  by 
January  14.  1983. 

Each  speaker  will  be  limited  to  10 
minutes  for  an  oral  presentation 
exclusive  of  time  consumed  by 
questions  from  the  panel  for  the 
government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Intremal  Revenue. 
George  H.  Jelly. 

Acting  Director.  Legislation  and  Rfgulations 
Division. 

\V9.  TkK.  (Z-J1914  Filed  n-l»-8i  !tV,  am| 
BILUNQ  COOE  OSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-2-FRL  2238-7] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Revision  to  the 
Virgin  Islands  Implementation  Plan 

AGENCY:  Environmental  Protection 

Agency. 

action:  Proposed  rule. 

SUMMARY:  This  proposal  announces 
receipt  of  a  request  from  the  Virgin 
Islands  to  revise  its  implementation 
plan.  If  approved  by  the  Environmental 
Protection  Agency  (EPA),  this  revision 
will  have  the  effect  of  allowing  Martin 
Marietta  Alumina  and  Hess  Oil  Virgin 
Islands  Corporation,  located  on  the 
Island  of  Saint  Croix,  to  continue  using 
fuel  oil  with  a  maximum  sulfur  content 
of  1.5  percent,  by  weight.  The  current 


I  Ml 


Federal  Register  /  Vol.  47.  No.  225  /  Monday,  November  22,  1982  /  Proposed  Rules  52473 


sulfur  content  limitation  contained  in  the 
Virgin  Islandss'  regulations  is  0.50 
percent,  by  weigtht.  Under  the 
provisions  of  the  Virgin  Islands' 
submittal,  the  use  of  the  higher  sulfur 
content  fuel  oil  would  continue  to  be 
permitted  for  a  maximum  period  of  one 
year  from  the  date  of  EPA's  final 
approval. 

A  public  hearing  on  this  proposal  was 
hold  by  the  Department  of  Conservation 
and  Cultural  Affairs  of  the  Government 
of  the  United  States  Virgin  Islands  on 
August  31,  1982.  Concurrently.  EPA  is 
proposing  to  approve  the  Virgin  Island 
request  contingent  upon  final  adoption 
by  the  Virgin  Islands  of  its  proposal  in  a 
substantially  unchanged  form.  This 
concurrent  review,  which  EPA  refers  to 
as  "parallel  processing."  is  dcsignrd  to 
expedite  EPA  action. 
DATES:  Comments  must  be  received  on 
or  before  December  22,  1982. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Jacqueline  E.  Schafer, 
Regional  Administrator,  Environmental 
Protection  Agency,  Ri^gion  II  Office,  2() 
Federal  Plaza,  New  York,  .N'cw  York 
10278. 

Copies  of  the  proposal  are  avail, iljlc 
for  public  inspection  durmg  normal 
business  hours  at; 
Environmental  Protection  Agency.  Air 

Programs  Branch,  Room  1005,  Region 

II  Office,  26  Federal  Plaza,  New  York, 

New  York  10278. 
Government  of  the  Virgin  Islands  of  thf 

United  States,  Department  of 

Conservation  and  Cultural  Affairs. 

Office  of  the  Commissioner,  Charlotte 

Amalie,  St.  Thomas,  Virgin  Islands 

00801. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  S.  Baker.  Chief.  Air  Programs 
Branch,  Environmental  Protcclion 
Agency,  Region  II  Office,  26  Federal 
Plaza,  New  York,  New  York  in27R,  (212) 
264-2517. 

SUPPLEMENTARY  INFORMATION:  On 

September  13,  1982  the  Commissioner  uf 
the  Virgin  Islands  Department  of 
Conservation  and  Cultural  Affairs 
submitted  to  the  Environmental 
Protection  Agency  (EPA)  a  request  to 
revise  its  implementation  plan  for 
attaining  and  maintaining  national 
ambient  air  quality  standards.  The 
proposed  revision  deals  with  an 
administrative  order  which,  if  approved 
by  EPA,  would  allow  Martin  Marietta 
Alumina  (MMA)  and  Hess  Oil  Virgin 
Islands  Corporation  (HOVIC)  to 
continue  using  fuel  oil  with  a  sulfur 
content  of  1.5  percent,  by  weight,  at 
certain  of  their  fuel  burning  sources. 
Both  MMA  and  HOVIC  are  located  in 


the  Southern  Industrial  Complex  on  the 
Island  of  Saint  Croix.  Stjurces  in  this 
location  currently  are  required  by 
regulation  to  burn  fuel  oil  with  a 
maximum  sulfur  content  of  0.50  percent. 
by  weight.  However,  the  regulation 
provides  for  a  variance  to  this  limit  if 
the  applicant  can  demonstrate  that  the 
use  of  a  higher  sulfur  content  fuel  oil 
will  not  interfere  with  attainment  and 
maintenance  of  national  ambient  air 
quality  standards.  Based  on  applications 
made  in  February  1980  and  appro\f'd  ti\ 
EPA  on  May  2.  1980  (45  FR  29293)  MM.\ 
and  HOVIC  have  been  permitted  to  bum 
1.5  percent  sulfur  content  fuel.  The 
proposed  revision  is  intended  to 
continue  this  vari,-nce  for  one  more 
year. 

The  submittal  by  the  Virgin  Islands 
f.onsists  of  a  letter  indicating  the  Virgin 
Islands'  intention  to  approve  its 
proposed  administrative  order,  a  notice 
of  a  Virgin  Islands'  public  hearing  held 
on  August  31,  1982  and  a  technical 
Jocumcnt  prepared  by  NfMA. 

EP.'^  has  reviewed  the  technical 
material  sdhmitteii  by  MM.'\  and  the 
Virgin  Islands  Government.  Based  on 
this  review,  EPA  concurs  with  the  Virgin 
Islands  Government  that  no  violations 
of  national  ambient  air  quality 
standards  or  Prevention  of  Significant 
Deterioration  increments  will  occur  if 
the  Virgin  Islands  Implementation  Plan 
revision  is  approved. 

EPA's  review  of  the  material 
submitted  by  the  Virgin  Islands 
indicates  that  this  revision  will  be 
approvable  if  it  is  not  substantially 
changed  from  its  presently  proposed 
form.  In  the  interest  of  expediting 
federal  review.  EP.'\  is  proposing 
afiproval  of  this  implementation  plan 
revision  now,  before  final  submittal  of 
the  revision  to  EPA  by  the  Virgin 
Islands.  EPA  refers  to  this  procedure  as 
"parallel  processing  '  If  the  revision 
currently  proposed  by  the  Virgin  Islands 
is  substantially  altered  as  a  result  of  the 
public  review  process.  EPA  will 
evaluate  the  approvability  of  the  altered 
proposal  and  publish  a  revised  notice  of 
proposed  rulemaking  in  the  Federal 
Register.  Alternatively,  if  it  is 
determined  based  on  public  comment 
that  sul)stantial  revision  is  not  required, 
EPA  Will  take  final  rulemaking  at:tion  on 
today's  proposal.  While  FJ'A  encourages 
the  public  to  participate  in  the  Virgin 
Island's  public  review  process,  direct 
comment  to  EPA  on  todav's  proposal  is 
also  invited. 

This  notice  is  issued  as  requir(!d  by 
Section  110  of  the  Clean  .\ir  Act.  as 
amended,  to  advise  the  public  that  such 
comments  may  be  submitted  on  or 


before  (30  days  from  date  of  publication) 
on  whether  the  proposed 
implimientation  plan  revision  should  be 
approved  or  disapproved. 

The  Administrator's  decision 
regarding  approval  or  disapproval  of 
this  proposed  implfmentation  plan 
revision  will  be  based  on  whether  it 
meets  the  requirements  of  StJclion  110  of 
the  Clean  Air  Act  ,'<nd  EPA  regulations 
at  40  ere  Part  51 

Under  5  US  C  Section  605(b).  the 
Administrator  has  certified  that 
implementation  plan  approvals  do  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  (4G 
FR  8709:  January  27. 1981). 

The  Office  of  Management  and  Budget 
has  exempted  this  proposed  rule  from 
the  requirements  of  Section  3  of 
Executive  Order  12291 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  coiilrol.  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons.  Intergovernmental 
relations. 

Dated;  October  22.  1982. 

(Sees,  no  and  301  of  the  Clean  Air  Act.  as 
amended  (42  U.S.C.  7410  and  7601)). 
lacqueline  E.  Schafer. 

Regional  Administrxitor,  Environmental 
Protection  Agency. 

|KR  IJor  KZ  3i<r¥i  K;i«i  li-19-ai  &45  ami 
BILUNG  CODE  6S60-SCMi 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  3100,  31 10,  3120,  and 
3130 

Federal  Oil  and  Gas  Leasing. 
Opportunity  for  the  Completion  of 
Environmental  Analysis  by  the  Lease 
Applicant  or  the  Applicant  s 
Contractor  To  Expedite  ttne  Lease 
Issuance  Process 

AGENCY:  Bureau  of  Land  Management. 

1;, tenor 

ACTION:  Notice  of  final  decision. 


summary:  By  Federal  Register  notice 

published  August  10.  1982.  the  Bureau  of 
Land  Management  (BLM)  requested 
comments  regarding  the  opportunity  for 
the  applicant  for  a  Federal  oil  and  gas 
lease  to  complete  necessary 
Environmental  Assessments  (EA's)  or, 
where  an  Environmental  Impact 
Statement  (EIS)  is  required,  for  the 
applicant's  contractor  to  prepare  the  EIS 
in  accordance  with  the  National 


52474  Federal  Register  /  Vol.  47,  No.  225  /  Monday,  November  22.  1982  /  Proposed  Rules 


Environmental  Policy  Act  of  1969 
(NEPA)  regulations  at  40  CFR  Parts 
1500-1508. 

Most  comments  opposed  this  option 
for  several  reasons.  Some  believe  that 
the  NEPA  responsibilities  belong  to  the 
Federal  agencies  and  that  such  statutory 
duties  may  not  be  delegated  to  private 
parties  by  BLM.  Several  mdicated  that 
although  the  proposal  is  offered  as 
"streamlining",  in  principle  it  is  a  shift  in 
the  burden  of  payments,  and  since  there 
would  be  no  cost  to  BLM,  BLM  may 
require  an  EA  for  every  lease  and  an 
inordinate  number  of  EIS's. 

It  is  the  belief  of  some  commentors 
that  an  applicant  prepared  EA  or  an 
applicant's  contractor  prepared  EIS 
would  not  be  unbiased  even  with  BLM  s 
review  and  evaluation.  Others  were 
concerned  that  the  veracity  of  applicant 
prepared  environmental  studies  was 
more  likely  to  be  challenged,  thereby 
slowing  rather  than  speeding  lease 
issuance. 

.•Ml  of  the  comments  have  been 
reviewed  and  considered.  The 
Department  has  decided  not  to  foreclose 
the  option  as  authorized  under  40  CFR 
Parts  1500-1508.  and  which  frequently  is 
utilized  in  permitting  rights-of-way 
among  other  authorizations.  The 
Department,  nonetheless,  will  not 
require  or  actively  encourage 
completion  of  environmental  analyses 
for  purposes  of  oil  and  gas  lease 
issuance  by  applicants  or  their 
contractors.  Such  option  would  be 
exercised  only  at  the  express  request  of 
the  prospective  lessee 

FOR  FURTHER  INFORMATION  CONTACT: 

Marcia  E.  Rohn.  (202)  343-7753 

Dated:  November  2.  1982. 

Robert  F  Burford.  |     - 

Di ret  lor 

JH  Doc  a2-in5  Filed  ll-l-Mii,  8.43  am) 

BILLING  CODE  4310-«4-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-64491 

National  Flood  Insurance  Program; 
Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
.Management  Agency. 
action:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (lOO-year)  flood  elevations  listed 
below  and  proposed  changes  to  base 
flood  elevations  for  selected  locations  in 
the  nation.  These  base  (100-year)  flood 
elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  See  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  R.  Mrazik.  Ph.D..  Federal 
Emergency  Management  Agency. 
National  Flood  Insurance  Program,  (202) 
287-0230,  Washington.  D.C.  20472 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  base  (lOO-year)  flood 
elevations  for  selected  locations  in  the 
nation,  in  accordance  with  Section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973  fPub.  L,  93-234).  87  Stat.  980,  which 
added  Section  1363  to  the  National 
Flood  Insurance  Act  of  1968  fTitle  XIII  of 
the  Housing  and  Urban  Development 
Act  of  19B8  (Pub.  L.  90-4481).  42  U.S.C. 
4001-4128  and  44  CFR  67  4(a). 

PnoPOSED  Base  (i 00-Year)  Flood  Elevations 


These  elevations,  together  with  the 
flood  plain  management  measures 
required  by  §  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  will  also  be 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  th»^ 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  community,  will  govern  future 
construction  within  the  flood  plain  area. 
The  elevation  determinations,  however, 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adopts 
flood  plain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  flood  plain  and  do 
not  proscribe  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement;  of  itself  it  has  no  economic 
impact. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Floodplains. 
The  proposed  base  (lOO-year)  flood 
elevations  for  selected  locations  are: 


CaMcnia 


CHy/town/county 


Sovir.^  0'  flooding 


Placer  Counr^  I'^Pincorporateo  a, east 


Dry  C'eeK  (ai  Roseville) _ 

Miners  Ravrne  

Antelope  CreeK    „ 

Antelope  Cree*  Tributary  „.„ »,. 

Secret  Ravine  

Secret  Ravine  Tobutary 

Aguilar  Road  Tributary. .„ . 

Pleasant  Grove  C^eeK 

Pteasani  Grove  Creek  Tributary  1 
Pleasant  Grove  Creek  Tributary  2 
Pteaaant  Grove  Creek  Tributary  3 
Sucker  Ravine      


# Depth  in 
leet  above 

ground 

'Elevation 

in  leet 

(NGVD) 


375  leet  downstream  from  center  ol  Atkinson  Street 

25  leet  upstream  trom  center  ol  Sierra  College  Boule- 
vard. 

100  leet  upstream  from  center  ol  Grange  Avenue 

25  'eel  upstream  Irom  center  ol  Humphrey  Road 

100  leet  upstream  Irom  center  ol  King  Road 

20  leet  upstream  from  center  ol  Interstate  Highway  80 

25  upstream  Irom  center  ol  AguHar  Road 

25  upstream  Irom  center  ol  Soutttem  Paoflc  Railroad .. 

20  feel  upstream  Irom  certar  of  State  Highway  65 

20  leet  upstream  Irom  center  ol  unrarried  road 

20  leet  upstream  Irom  center  ol  unnamed  road 

500  leet  upstream  trom  conlluer>ce  with  Secret  ravine . 


•119 
•246 

•331 
•380 
•381 
•367 
•267 
•106 
•109 
•118 
•119 
•235 


J  M  I 
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Proposed  Base  {100-Year)  Flood  Elevations— Continued 


Stale 


Qty  ^  town  /  county 


Source  0*  fkxxinQ 


Otdtanl  Creek 

Orchaid  Creek  Tnbutary  1  .„ 

Oc»ian<  Oeek  Tributa'v  2 

Orcnard  Creek  Tntxiia'v  2-1 .... 
OcHara  Oeek  Tribu!a-\  2-2.... 

Orctia'C  Cree*  ^riouta"*  3 

Auburn  Ravine  

Dry  Creek  iVirxirtx   cM  Ai)t>um>.. 
Truckee  R/ve*  


I  Aubjm  Ravme  (afTyncotn) .. 
I  CIOv«f-VSiIley?Creek 


Location 


100  feet  upstream  trom  ofnter  ol  Irxkjstnal  Avenue 

20  leet  upstream  trom  cemer  ot  Atnens  Avenue _ 

20  feel  upstream  trom  canter  o<  Stale  Htglway  65  _ 

100  feet  upstream  Irom  center  ol  SMe  Higtiway  6S 

20  feet  upstream  from  center  01  unnamed  road 

25  feet  upstream  from  center  ot  Stale  Highwray  66 

20  teet  upstream  from  center  of  Forgotten  roed 

26  tee*  jc>streerr  tnr^  c^^nTf*  ct  ^^aoe*  Rnar 

50    'eel    uostrtiarf^    t-o^i    ,.  .^i*-'    o*    Ai;irw-    m«-?»t  ^ws 
Hoac 

2C  tf^ei   Kx>f^^i*rn  -^^r-     t-vi-   y  v.^-    '  i;^nway  65 

3C  '..».■    .,;'.■••   i~   ■  •■■',  .  -i).    'i,gfiway  68 

1&;    'e*>*    i"^-nsrrea^'  from  c-enit-  o*  S«*"3  College 


#Oeplhin 
toel  above 

ground 

"Elevation 

in  leel 

(NGVO) 


•"•avs  available  tor  inspection  at  Depatment  o'  Public  Wonis,  11'I44  B  Avenue,  Autwrn,  California 
Sfnd  comments  to  ttie  Honorable  Lar>  Sevison.  175  Fulweilef  Avenue,  Auburn,  Caiiforma  95603 


Wano  _ Lapwa  (Oty)  Nez  Perce  County... 


Lapwai  Creek .. 


300  feel  east  from  ttie  intersedtion  o(  MaklSbMland 
2nd  Street  East 

Lapwai  Creek  Upper  Overflow '  At  the  mtersectran  of  Alder  Avenue  ary)  1st  Street 

I     West 


Maps  avaiiat>ie  'or  insoeciion  at  c^tv  i-t.-^n  Main  s^e♦?t  i.  3owai  fdatio 

Sena  comments  to  tbe  Moriorabifc  Frank  j   Mj'ptiy   P  O  Box  336.  Lapwai.  Idaho  83540. 


Idaho. 


Hez  Perce  County  i Unincorporated  areas). 


Cleaiwater  Rivef .. 


Lindsay  Creek 

Lindsay  Creek  Tnbutary . 

Tammany  Creek 


Lapwai  Greek. 


Lapwai  Creek  Lower  Overflow .. 
Lapwai  Creek  Upper  Overflow... 

Mission  Creek 

Mission  Creek  Lower  Overflow 
Mission  Creek  Upper  Overftow.. 

Big  Canyon  Creek _ 

Hatwai  Creek 

Potiatch  River „ 


At  intersection  of  nver  and  US  Highway  95 _ 

At  confluence  with  Big  Cannon  Creek    

70  feet  upstream  from  center  of  Gun  Club  Road 

25  feet  upstream  from  center  o(  Srsl  crossing  of  Old 

Lapwai  Road, 
At  center  of   intersection   of  County   Road   456  and 

Tammany  Creek  Road 

100  leel  upstream  from  cerrter  of  Sweetwater  Road 

100  feet  upstream  from  center  of  Lyie  Guk*  Road 

40  feet  upstream  from  center  of  County  Road  343 

20  feet  upstream  from  center  ol  U  S  Highway  95 

40  feet  upstream  from  center  of  Fountain  Grade  Road , 

At  tt>e  divergence  from  Mission  Creek       

25  feet  upstream  from  ce.nter  ot  unnamed  road 

At  intersection  of  Creek  arxl  Little  Canyon  Creek  Road. 

130  leel  upstream  from  center  of  U  S  Higfiway  95 

25  feet  upstream  from  center  of  County  Road  220 ..?..... 


Maps  available  tor  inspection  at  C.ount\  Planning  Office   'Jtt)an  Renewal  Building,  Lewistovm,  Idaho 
Send  comments  to  the  Honorable  Robert  L   Huddleston,  P  O,  Box  896.  Lewistown.  Idafvj  83501 


Ithnois, 


I  (V)  Eldred.  Greene  County  ..._ Humcana  Creek... 


About  0.5  mne  downstream  of  Bkjtf  Street.. 
I  About  320  feet  upstream  of  Bkiff  Street 


Maps  available  lor  nspeclKxi  at  the  Litfed  ^ost  0^\ce   rjilred   lllmcus 

Send  comments  to  Honorable  Glenn  Jones,  v ',».•(■  r>-esKient   vHiaqe  r-  Eidred 


Hage  Han.  Bdred.  Wmois  62027. 


(V)  Florence.  Pike  County 


llli.nois  River  „ 


About  092  mile  downstream  of  US    Route  36  (at 
downsteam  corporate  limits) 

About  0  14  mle  upsteam  of  US    Route  36  (at  up- 
steam  corporate  limils) 


Maps  avaitabte  for  mspecti^n  at  the  r'lo'pnce  at  it^  Florence  Viiiaqr  Halt,  R  R  *  1    Pittsfield  Illinois 

Send  comments  lo  Honorable  RaymorKi  Wade,  Village  President    vrtiage  ol  Florence.  Florence  Village  Hall.  R,R.  #1  Pittsfield.  Illinors  62363 


•119 

•120 

•128 

•128 

•134 

•129 

•1.004 

•1.430 

•6.174 

•150 
•6^50 

•496 


•949 

•961 


•785 

•948 

•855 

•1,035 

•1.406 

•1.091 

•1.389 

•882 

•973 

•1.764 

•1.519 

•1.575 

•1.071 

•768 

•1.072 


•443 
•452 


•445 
•445 


#  Depth  m 
feet  above 

ground 

•Elevation 

in  feel 

(NGVD) 

t 

•119 

ule- 

•246 

•331 

•380 



•381 

80.. 

•367 

•267 

id.... 

•106 

•109 

•118 

■119 

ne  . 

•235 

'"'"ors I  (V)  Hardin.  Calhoun  County I  inmois  Rhrer „ _ I  Within  corporate  fimit 

Maps  available  for  inspection  al  trie  village  Hail   Man  a'  rt  Water  Streets,  Hardin.  Illinois 

Send  comments  to  Honorable  WMiiam  C  Horman,  Village  PresKlenL  Village  ol  Harckn,  Viliaye  •lali.  Main  and  Water  Streets,  Hardin.  Illinois  62047, 


(V)  HilhiMw.  Greene  County-.. 


Hur-icane  Creek 


Within  the  corporate  (mils  ...„ 

JusI  upstream  of  Mam  Street      _ 

About  1  07  nWes  upstream  ot  Mam  Street.. 


Maps  available  lor  inspection  at  the  CWce  of  the  Clerk,  vmage  Hall  Hilivipw  lllmo'S 

Send  comments  to  Honorable  Robert  Killebrew.  ViHage  Presidem.  Village  ol  HilMew,  Village  Mali,  Hiliview,  Illinois  62050 


I'l'nois  -.. I  (V)  Kampsville,  Calhoun  County I  IHinois  River I  WWiin  the  oofporate  Imll 

Maps  available  for  inspection  at  lt»  Village  Hall,  Kampsville.  IHInots 

Send  comments  to  Horxyable  Rotjert  Smitti.  ViAage  PresKleirt.  Village  oi  Kampsville   Village  Han   Kampsvtue   iinncHS  62053 


(V)  Valley  City.  Pika  County 


IBmois  Fliyer.. 


Jusi  oo-^'^^-^B^  ol  r.»o^:>*k  anci  Wesif*r"   -^ii'i^a^   :at 

OownstearT'  corpo-aie  lim«j 
About     48    rrnie    upstreani    ol    rs^o^oik    an;--    »vesi(.'n 

Raitwai  laJ  jpstrr^am  coTKvate  Itrnit) 


Maps  available  tor  inspection  at  ttie  Village  Hall.  Route  2,  Gnggsville,  IHinois. 

Send  comments  to  Honorable  Oetford  R  Tooley,  VWage  President  Village  ol  Valley  Qty  Village  Hall  Route  2  Cnggsviiie  lUincxs  62363 


Indiana [  (Uninc  I  Hamilton  County    i  White  River  i  About  '  0  mne  downstream  o'  Easi  <•  ■^^  Sfeet 

'  I  I  Jus!  downstrear^  oi  irvliana  Route  1 3  „, 


•440 


•443 
•443 
•455 


•445 

■446 


•771 
•803 
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Proposed  Base  (i  00- year)  Flood  Elevatk)ns — Continiied 


Stale 

0*> 'town 'oountv 

Source  of  flooding 

Locatkjn 

#  Depth  m 
feet  atiove 

ground 

•Elevation 

m  feet 

(NGVD) 

Duck  Creek. _.- 

Bew  Creek         

At  confluence  with  While  River         „ _... 

Just  downstream  ot  County  ure  Road 

At  conftuence  wrtfi  Duck  Creek                                 

•783 
•823 
*788 

Just  upstream  of  East  266tfi  Street                            

•821 

About  300  feel  downstream  of  Count/  Line  Road     

•846 

•771 

Just  downstream  of  East  198th  Street                       

•781 

Maps  avariaWe  kx  inspectior  at  it>e  Hamrtlor  County  Courttxxjse.  ^k)btesviUe.  lodkana 

5end  compTeots  to  HonoralDte  Jere  Poudebusn,  Chairman  o*  Ihe  County  GommrssKxt^s   Hamtttrvr  C-..xjnry   Hdmrtton  County  Co^.^1tx>use.  Not)tesvt<ie,  ln<jiana  46060 


tndtana I  (T)  Leavenworth.  Crawford  County.™ I  Ohio  Rwer , 

Maps  avaiiaPte  'or  r^peciKXi  at  the  Town  HafI,  Leavenworth,  Indiana. 

Send  commeriis  to  -iorvxaDie  3erafC  Apple   "own  Board  President,  Town  of  Leavenworth,  Town  Hail,  Leavenworth.  Indiana  47137 


Within  the  community.. 


Loutstar^ 


Umcofporatd  Areas  of  Plaquemmes  Paristi ., 


RurK)ff  Pof><*f>g  . 


Gulf  of  Mextco  . 


Mississippi  Rrver., 


Approximatefy  1,000  feet  north  of  tt>e  intersection  of 

State  Highway  39  and  the  Lorez  Canal 
Approxtn^ateiy    100   feet   nortt>east   o'   t^*?   0't»e   Canal 

pumptrtg  station 

Confluence  of  Agusta  Canal  wfth  Barriete  Bayou      

About  3  000  feet  rx>ft^>west  of  the  BeHe  Chasse  Stat© 

School 
tntersectton  of  State  Road  3,017  ar>d  the  NJew  Orleans 

and  Lower  Coast  Railroad 
Along  east  levee  of  the  MrsstssioDi  R'ver  and  State 

Highway  39,  approximately  l  500  *eet  east  of  Wood- 
lawn  Sctxxjt 
Alor^  east  levee  of  the  Mrsstssippi  Rr^er  and  State 

Highway  39  at  Bertrandvilte  Cemetar* 
Just  south  of  State   Highway  39   at   dfarhwaite   Parv 

Airfield, 

Along  Stale  Highway  23  at  Boothvilie 

Alor>g  State  Highway  23  at  Triumph     

Ak>r>g  west  levee  of  the  Mississippi  Rtver  and  State 

Highway  23  at  the  Surnse  High  Scr-c-i'i 
Just  rxjrthwest  of  the  bnage  ovef  tht:^  L'-  uttut  Canal  at 

State  Highway  23 
At  Socola  Canal  and  State  Hignway  2i 
At  State  Highway  23  and  the  Shetl  ^oad  i^^at  leads  to 

tt>e  Ferry  LarxJing  at  West  Pornie  a  la  Mact>e 
Just    south   of    the    Mississippi   west    levee   at    Point 

Celeste 

Just  west  of  Wilkinson  Canal  at  Timber  Canal 

Entre  Shoreiirie  of  Little  Lake  Batota  

Conftuence  of  Bayou  Dulac  and  Pipeline  Caneil  near 

Bay  Sansbois. 

Entire  Shorelir>e  of  Carencro  Bay   

f^orth  of  Port  SuHer  at  Mississippi  flrver  Mile  42 

South  of  Ostnca  Lock  at  Mississjppt  Rtver  Mite  25 

North  of  Venice  at  Mississippi  Rrver  Mtte  11....... «, 


Maps  available  for  mspectwn  at  CommissfCief  ■rff:^  -_,    ;HtH  »>   P(,j,^,j..-ir*^s  ^arsr    .,;L.r'^oose   Petri  a  la  Maches.  Lusisiana  70083 

Sefxl  comments  to  Commtssioner  Michael  E    '<>rt>,  =='idC3i-iem.nes  '^ansh  Presider^i,  Plaquemines  Parish  Courthouse,  Point  a  la  Mache.  Louisiana  70083. 


Massachusetts 


MiOOteborough,  Town,  Ptymouth  C<A*n(y  . 


Nemasket  Rrver ,  At  Murdock  Street  

U  S   Route  44  downstream., 


East  Mam  Street  upstieam , 

Downstream  Wareham  Street  , 

East  Grove  Street  upstream 

Downstream  Assawompset  Pond  Dam.. 


Maps  avwfatrte  kx  nspectior  at  'he  "owr  nafi   NK>e's._">r  Av'^xj^   MtO'ti-T-:'    .rr    ^''-^■^'^af:nusett5 

Send  comments  to  Honoracie  Anders  Manenson   jr    M*rt«Seborouc|h  Town  Manager,  Nickerson  Avenue,  M»dd»eborough,  Massachusetts  02346, 


Minnesota    jntnc.) ,  Po*  County 


IJMI 


Red  Rrver  of  the  f^rth 

Red  Lake  River _.. 

Burnham  Creek «™..„.™. 

Burnham  Greek  Tfio,;iary 


Judicial  Dilch  15  . 


Snako  Ri^of 


At  Northern  County  Boundary  

JusI  downstream  ot  County  Highway  9  

About  4  2  miles  downstream  ot  County  Highway  58 

ADOul  5  4  miles  upstream  of  County  Highway  58 

About  6  8  miles  downstream  of  U  S   Highway  75 

About  16  miles  downstream  of  U  S   Highway  75  

About  9  6  miles  upstream  ot  U  3  Highway  75         

About  1  6  miles  downstream  of  County  Htghway  217 

Just  upstream  of  County  Highway  14  

Jual  downsteam  of  Slate  Highway  9 

l^nfluence  with  Burnham  Creek 

Just  upstream  of  County  Highway  217 

Just  upstream  of  unnamed  County  Highway  (about  1,2 

miles  downstream  of  County  Highway  45) 

Just  downstream  of  County  Highway  14 

Confluence  with  Burnham  Creek «„„ 

Just  upstream  of  County  Highway  45 

Just  downstream  of  State  Highway  9  

About  2.000  feet  upstream  of  County  Highway  104 

About    1.200    feet    upstream    of    Burlington    Nortfwm 

Ra«road. 
About  too  feet  upstream  of  Second  Street  (m  Oly  of 

Warren), 


•2,0 

•1  0 

•10 
"10 

20 

•3  0 

•3  0 

••>  b 

•13.0 
•14,0 

•140 

•140 

•130 

•70 

•50 

•0  0 
•20  0 
•170 

•19  0 
*14 
'  M 

•13 


•35 
■47 

•S5 


•813 
•B42 
•832 
•6.33 
•648 
•li58 
•876 
•856 
•872 
•892 
•858 
•862 
•869 

•877 
•879 
•880 

•835 
•857 

•868 


Maos  avaiiabie  I 
Send  comments 
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#  Depth  m 
(eet  atjove 

gfound 

•Elevalton 

m  feet 

(NGVDl 


•783 
•823 
•788 
•821 
•846 
•771 
•781 


•431 


1  of 

•20 

3nal 

•1  0 

•1  0 

tale 

•1.0 

ans 

'     ?0 

tate 

•30 

XKl- 

taie 

•30 

'ark 

•b  b 

•13.0 

•14.0 

tate 

•140 

1  at 

•140 

•130 

s  to 

•70 

o»nt 

•50 

■00 

•jco 

lear 

•17  0 

•19  0 



•14 



*  M 

„, 

•13 

•35 
■47 


•B-3 

•842 

•832 

•833 

•848 



•lise 

•876 

7 

•856 

•872 

•892 

•858 

•862 

1.2 

•869 

•877 

•879 

•880 

•see 

•835 

lem 

•867 

Proposed  Base  (i 00-Year)  Flood  Elevations— Continued 


' 

#Omftin 
toM*ot» 

State 

City.'town/count>' 

^C.-.  ■'.     C-       fl*       *1^>^l'1^r*'.; 

Locatioo 

ground- 

•Eleva»oo 

mlesl 

(NOVO) 

Shallow  Flooding 

Wittiin  Sectiont  11.  14.  27.  &  34  T154N.  R49tW 

•820 

Within  Sections  23  4  26  T154N.  n48W 

•821 

lA'ithln  Sections  12  4  13  T'MN  R«>>W 

•823 

1 

Within  Section  15  T153N  -  .  M            „ 

•824 

Within  Sections  35  T164'^     <: '«   ^  2    11.  14.  4  29 

•825 

T153N,  R49W. 

Within    Sections   24    T154\     R4a,v     .-'■     .--h     f.    33 

•826 

T153N.H49W4  'P  &'''  "   '^N   «•"-(<»'. 

Within  Sections  2^    '"■;■.    t---"t'i    *.   .■■;    ;-    f.   34 

•827 

T153N   R49W 

Wit^jr  Socl.O''  3^  '-^iU    R46V* 

•828 

Wf■1l,-^  Sectirw^s  3t  Tifr4N    R49W,  1.  12,  13.  26  &  35 

•829 

"•■.■>    ^i^vA   i  e  «   1'  T>S4N    R48vV 

>'.  --ir  S^.K-Kit  ,  t  '-SSN    R49^  &  2C    •■•v4N    f^4StW... 

•831 

V'..r-nr    S^.~[i[yic    /';     ^•r'!\     R40A    &   3'     '     i>4\     ^46VV 

•832 

»",  -«.'    Sf-.tK-"-.  e   '■'.■■•^    R4ev\  A  36  ■'•53N    R4QW 

•633 

vVittv-   S.,-:t(.>nt   :-    .'-   4   32  Tie.4N,  RiSA   4  7  J   18 

•834 

"153N.  R4(}A 

Vt-nir  SertBTfis  ".   'y    ana  3i   T153N  R4ew 

^835 

-w   '^j^                      -^    r          "^    '      ,    r.  4h,^,           

•836 

/....■.     ,.-    5    T153N, 

•837 

153N   R4BW                       

•63* 

53N  B48W     

•639 

A    «    S<   -lOTS  15  and  22  TiS4N  R48W  and  28  and 

•840 

!        i~    :  11?3N,  H4SIW 

^^:-»-  Sf.-;,-,-.  ?■'  aod  34  T154N    R48W  and  4.  17 

•641 

,.,.;-  p'    '••    .f,    A48W 

■A.;-»-   =«--•,«.>    ?- :53N,  R48W 

•842 

1  Wit**'  SecDont  3  and  16  T153N.  R48W 

•843 

Wittiin    Sectons   35   T154N,   R48y,   and    10  WId  21 

•644 

T153N,  fl48W 

Within  Sections  14   23  and  ?e  T154N.  R48W  and  2. 

•846 

11.  15.  22  27  and  34.  T153M.  R48W. 

Within  Sections  14.  23.  26  and  35  T153N.  R48W_ 

With»i  Sections  25  T154N.  R48W J 

•646 
•849 

Within  Sections  13  and  36  T154N.  R48W  and  12  and 

•850 

13T153N,  R4ew 

Within  Sections  24  T154N.   R<8W   and  24   T1MN, 

•est 

R48W. 

VHthm  Sections  31  T154N.  R48VV.  6  T153N,  R47W 

•852 

and  25  T153N.  R48W. 

Wlth«  Section  19  T153N.  R4TW .„ _...   . 

•863 

Within   Sections  36   T1S3N.   R48W  and  31    T1S3N. 

•854 

R47W. 

Within  Sections  18.  19  wid  30  T154N.  R47W.  16  w<d 

•856 

30  T153N.  R47W  and  25  T153N.  R4ew. 

Within  Section  8  T153N.  R47W 

•659 

Withm  Sections  32  T;54N,  R4rw.  4.  5.  17,  20  and  29 

•860 

T153N.  R47W 

Witnm   Sections   29   T154N.   R47W   and   32   T1S3N. 

•661 

R47W. 

Withw  Secl«ns  9.  26  and  33  T153N.  R47W 

•866 

Withm  Sections  16  and  21  T153N.R4rW.—      . 

•867 

Witnm  Sec'jo"  34  T153N.  R4TW _„        

•870 

Within  Section  27  T153N.  R47W._.. -           

•871 

Within  Section  22  T1S3N.  R47W...    „                  

•872 

Maps  avaiJabie  for  inspection  al  Count>  Assessors  Office   600  N<>rtM  Broadway.  CrooKston.  Minnesota. 

St-id  comments  to  -ioiorabie  Me-vin  fa'.'^iye-   i.^ai'-'a"  c'  t*ic  Cour'ty  Boa."d,  Polk  County,  Poii"  County  Courthouse.  PO  Bo<  554,  600  Morth  Broadway.  Crooiiston.  Minnesota  56716 


N*5S0url.. 


(Uoinc )  Jackson  County 


9ni-A-Baf  Creek .„.. 

Tttoutary  No  S-1 

Tributar,  f*o  S-2 

Tribotarv  No  S-3 

Titxitw.  -^i.!  5-4 
Tfibjtarv  iMo  S-5 
West  '^■>ii  Sn-  A -oaf  Oev> 

BS'jo  SraiTc*' 


At  CojT'iv  ^.>i^:ia-y „ „ „ _.. 

Atx>ut  &0C  tbt;,  ^stream  o*  IRnois  CanM  GuV  Rat- 
road 

Just  upsveam  of  Colbem  Road ~ -. 

About  150  leet  downstream  of  FaNcenbeny  Road 

Just  upstream  of  County  Highway  24E ~ -.. 

About  0.80  mKe  upstream  of  Jiti  Owens  Road 

Mouth  at  Sni-A-Bar  Creek  

Just  upstream  01  Jim  Owens  Road  „„_..„. 

About  0.76  mile  upst^barr  o'  >^  ;>»^s  f^:-.ad 

MouOi  at  Sn>-A-e*  C-eeti 

About  2  'OC  lee<  oott-ea"-  y  ■-.  ..■■"=!'e  '" 

About  60C  tee'  oownstrearr:  c>*  J«m  „>wert5  ^:>sc 

Atxxil  0  86  mi.ia  jpitrea'^  o'  Ji"   Dwens  Haaa 

Moutti  ai  Sit-A-Sa'  >ee*  •«-». 

Just  downst^eai"  o'  f^iritt  r-,*  Roao « —...., 

MKhj'  '.yX   t(-e;  jpslre.jf'  of  P>n*   N«  Ro»-l 

Mojtf  a'  S'v  A.&a"  C/ee^  ...„„„„ 

J-jp'  ijpsl^eam  i>'  E^owr  Roan  ...«««„. 

j.,«  tJowstear'  of  Bix*idr  '3-s.->«>>  hcm     „„ 

WovJt^  ai  So.-A-Ba'  C-'pt^  

Atxxjt  1  29  rmles  jostrearr'  o'  Buckler  "arvie>  Road.— 

j  Al  Village  of  i-SKe  ^otawana  corporal*  l»nits  „ 

I  McMtn  at  Sm-A  Ba'  Cree*  

j  Just  dowrwtrBam  ot  l  S   Hi^iway  40 
Just  upstreaiT  of  .J  S   H«)hwa>  4C 

I  Just  nwearr,  o'  <xwrt,  Hignwar  A' 


•740 

•776 

•61 1 
•839 
•753 
•610 
•753 
•763 
•788 
•755 
•794 
•765 
•788 
•767 
•798 
•804 
•819 
•878 
•966 
•793 
•819 
•838 
•777 
•792 
•797 
•S04 
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Proposed  Bas€  (IOO-vlas)  Flood  Elevations — Continued 


sw* 


City /town /county 


Source  of  flooding 


Trtbutaty  No.  B-1 
Tributary  No.  8-2 

Swiney  Brach 


Smitney  Branch  Tributary 

Horsetioe  Creek 
Tucker  BrarKh 

Tucker  Branch  Tnbutafy 


Seminary  Creek 

West  Fire  Prame  Creek 

West  Brancti  Crawford  Creek 

Tr*u1ary  No  C-2 
Tributary  No.  C-1 
Missouri  Rrver 

Fire  Prame  Creek 
Horseshoe  Creek  Tnbutary 


Sena 


About  200  te«!  aowobiream  of  Ryan  Road 

Just  downstream  ot  Illinois  Centra'  Guit  Raitroad... 

At  Ihe  City  nt  Blue  Springs  corpo'die  limit        

Just  upstream  o'  U  S   Highway  40 

At  tne  f:itv  of  Blue  Sengs  corporaie  'imii  (Adoui  0  7 

0  7  n-.iie  upstream  of  interstate  70). 

Just  upstream  ot  Sevmour  Road „._ 

Just  downstream  of  Rust  Road    

Just  upstream  of  ^-u*^'  Road       „ 

Just  upst't^am  o*  Cillingriam  Road 

About  0  57  mile  upstream  ot  Tyler  Road _ 

Moutti  at  Swiney  Bianch.        

About  0  78  mile  upstream  o(  Bust  Road 

About  150  feet  downstream  ot  Dillingham  Road 

Mouth  at  Sni  A-Bar  C'eeli 

At  County  Boundary  

Mouth  at  Sni-A  Bar  CreeK „ 

Just  upsfieam  of  ^'nk  Hill  Road - 

Just  downstream  of  Crxjnty  Highway  FF 

Mouth  al  Tucker  Branch  „ 

Just  upstream  of  Borqman  Road _ 

Just  downstream  of  Tnjnan  Road _ 

Just  upstream  ot  Truman  Road  

Atiout  t  23  miles  upstream  of  T^uma.""!  Road 

Mouth  at  Sni  A  Bar  C'eeli         

About  t  42  miles  upstream  ot  Truman  Road 

Just  upstream  of  County  Highway  FF 

Just  downstream  of  Argo  Road 

About  2.150  feet  downstream  of  Stnngtown  Road 

Just  upstream  ot  Outei  Belt  Road 

About  2,000  feet  upstream  of  R   F   Gammor  Road     .... 

Mouth  at  West  Branch  Crawford  CreeK 

Just  downstream  ot  Ou*e^  Beit  "oad     

About  200  feel  upstream,  of  Outei  Belt  Road 

About  2.000  feet  upstream  of  Outer  Belt  Road 

Mouth  at  Tributary  No  C-2 

Just  downstream  of  Outer  Bett  Road    

Just  upstream  of  Outer  Belt  Road 

Atx>ut  1  6  mites  urjstream  of  Outer  Bolt  Road 

About  4  0  miles  downstream  of  A'chtson    Topewa  and 

Santa  Fe  Railroad 

Atwut  0  4  mile  upstream  ot  State  Highway  291 

About  0  a  mile  downstream  of  Quarry  Road   

About  740  'eet  upstrtam  of  Ouany  Road 

About  1  0  mile  downstream  of  O'Donnell  Road 

About  630  feet  of  U  S   Highway  24        

About  0  3  mile  downstream  of  County  Highway  F 

About  0  5  mile  downstream  ot  County  Highway  F 

1,1.1  «j(.  tor  inspection  al  the  County  Planning  arvJ  Zomrig  Otfk».  Tirsl  fkxx.  County  Courthouse  (Annex).  306  West  Kansas.  Independence.  Missouri 
;ommentv  'o  Honorable  Oale  Baumgardner.  County  Executive.  Jackson  County,  415  East  12th,  Room  2(X),  Kansas  City,  Missoun  64106 


#Depth  in 

feet  above 

ground. 

'Elevation 
in  feet 
(NGVD) 


New  Jersey  . 


Bayonne,  ctty,  Hudson  County 


Upper  New  York  Bay 
KiH  Van  Hull 


Newark  Bay 


Entire  shoreline  within  community 

At  the  confluence  of  Upper  New  York  Bay 

2  0  miles  upstream  of  the  Bayonne  Bridge 

Upstream  of  the  Bayonne  Bridge 

At  the  Newark  Bay  Bridge   i. 

0  ti  rnife  downstream  ot  tt^  Newarti  Gay  Bndge„ 

0  ^  mite  upstream  ot  Sbcwters  ..siariO 

At  Shooters  'stand 


tiitaps  't,ii.-o 
S*^iC  "or'v^e 


^*ew  je'sey 


fMitKKi  630  Avenue  C.  Bayonne.  New  Jersey 
V,,,  ,f  of  Bayonne.  630  Avenue  C.  Bayonne,  New  Jersey  07002. 


Bcur^d  bicch 


o.,merset  County 


At  confluence  of  Greer  Brook  

At  confluence  of  Middle  Brook 

At  contluerx:e  with  Raritan  River... 
At  upstream  corporate  limits 
At  confluence  with  Pantan  River  .. 
Downstream  Talmadge  Avenue  ... 
IDownstream  West  Union  Avenue.. 
At  upstream  corporate  limits     


Macs  l,aiiaoie  lor  nsoe<.lior  ^i  -r. 
Serxt  TOTTiments  to  Hrin-or^cie  .i-\ 


'  3or' 


'ug^  '*at'    '  1'    ^*a^irfton  Streets  Bound  Brook.  New  Jersey 

"s,3  Wayoi  ot  aourid  Brook,  ttO  HatnUon  Street,  Bound  Brook,  N«w  Jersey  088')'= 


New  Jersey 


Sr.elle.  Borough,  Monmouth  County 


Atlantic  Ocean 


E"'ifp  shof^'ine  of  Msrasjuan  River  

Glimmer  Glass  stxxe'ine  from  confluence  wrth  Manas- 
quan  River  to  COf^tRAIL  crossing 

Glimmer  Glass  sroieiine  upstrean'  ot  rONRAiL  cross- 
ing 


IMaps  avaOWe  k»  «>scec«on  al  me  Miinociai  Buittmo  h<  i    iruox  :  ane.  Bnelte.  New  Jersey 

Send  ^ommerKs  to  Honorable  Winer  H   Mer-v   M3v,v  ,•  -jf»!*'     Oi  Omon  Lane.  Briette.  I^ew  Jersey  M730 

„ I  Lurr^berion  ^v?wosnip).  Burlington  County 


•828 
•800 
•829 
•806 
•849 

•773 
•789 
•794 
•822 

•860 
■784 
•816 
•840 
•743 
•763 
•747 
•757 
•824 
•770 
•778 
•779 
•785 
•819 
•742 
•781 
•773 
•799 
•898 
•918 
•957 
•906 
•916 
•923 
•938 
•907 
•911 
•916 
•947 
•712 

•735 
•774 
•803 
•723 
•732 
•793 
•805 


•10 
•10 
•9 
•8 
•10 
•9 
•9 
•8 


•33 
*38 
•33 
•34 
•36 
•40 
•50 
•05 


•10 

•10 


New  Jersey 


I  South  Braniu^  -Hn.ocas  C'eek 


Center  of  intrjrsecbon  of  Maw^  and  Cr-iur^n  St'eets 


•11 


J  Ml 


#  Depth  i-^ 

fee!  doove 

•jrourd 

,     'Eevation 

'.n  leef 

(NGVD) 

•828 

•800 

•829 

*B0*5 

7 

■649 

•773 

•789 

•794 

•822 

•860 

•784 

•816 

•840 

■743 

•763 

•747 

•757 

•824 

•770 

•778 

•779 

•785 

•819 

•742 

•781 

•773 

•799 

•898 

•918 

•957 

•906 

•916 

•923 

•938 

•907 

•911 

•916 

•947 

d 

•712 

•735 

•774 

•803 

•723 

•732 

•793 

•805 

•10 

•10 
•9 
•8 

•10 


•33 

•36 

•33 

•34 

•36 

•40 

•50 

•65 
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Proposed  Base  (100- Year)  Flood  Elevations— Contmued 


Slate 

City /town /county 

Soufce  o*  ftoochng 

Locahoo 

#Oepth  m 
leei  above 

ground 

•Bevakon 

r  teel 

(NGVOt 

. 

Souttiwest       Braricn       Rancocas 

C-eeK 
Masoni  Creeti 
LrtlJe    >ee* 
Boocys  Run 

Tot^tarv  ic  Soutti  Branch  Ranco- 

150  Feet  upstrea-  f-  ■^^    i-^u-    >■  'i,.  ,  ■-,■■.     ^oad 

100  leet  upstTca.-^  *' w    -^-r^xe-    "  Ai^>i^  4u»ft»ay  _ 

SO  teel  up'.i"-a'T  ti  I.'-    .-TiK  ->!  >  av- i-Hwi  Road 

50  teal  upsi/H^r>-  tr.jT'  ,-poi,«  31    jfic~--on  Nenvbolds 

Comer  Roaa 
150  teet  upsuean  from  center  ot  Cnspm  Road     .  _ 

•13 

•39 
•17 

•11 

•19 

W.ips  avaiiabic-  *ck  ^nspe-.t>o'^  al  ttx-  Muniv  ;pai  BLJ'l{]inQ,  N'.'wtx>ii1s  Gornef  Road    ..imberior,  New  j*^fM*y 


Send  comments  to  Honorable  Richa/d  Bohlen.  Newbolds  Comer  siMd  t  ufnt>ertr>n 

Nfv>  je.-se>  C)ft,)4a 

New  Jersey   

Rrv-er  Edce.  Bcrtxi^.    Berqt^  Cooi-'ty 

Coles  Brook 

Van  Saun  Mill  Brook 

t)p<;tream  r^nrprv^tn  Imtf 

•12 

♦ 

River  Edge  Road  (downstream  3Kte) 

New  Bodge  Road 

Confkjence  wnth  Hackensack  River 

•10 
•9 
"9 

Johnson  Avenue  (downstream  s«de) 

ConHuence  of  Van  Saun  Mill  Brook 

•12 
•16 

Confluence  with  Coles  Brook   

Howland  Avenue  (downs;-eam  side) 

Access  Road  upstream  o<  Hemng  Brook  (downstream 

s<de) 
Continental  Auenue  (upstream  s«3el __ 

•16 

•28 
•32 

•45 

Maps  available  for  inspection  at  the  Borough  Hall,  705  K.nderVamacK  Road.  River  Edge,  New  Jersey 

Send  comments  to  Honorable  William  Doyle   MayO'  oi  s  .e'  EJge.  705  KinderKamack  Road   River  Edge,  New  Jersey  07661, 


New  York  

AltamonL  Village,  Albany  County 

Attamont  Tribut»y  1 

•477 
•535 

Avenue 

Upstream  corporate  limits . 

•631 

Altamont  Tnbutary  2 

Approximately  350  feet  downstream  ol  Delaware  and 
Hudson  Railroad 

Delaware  and  Hudson  Railroad  (downstream  side) 

Upstream  corporate  limits       

•463 

•479 
•564 

Maps  available  tor  »ispection  a>  the  Village  Hall   Man  Street,  Aitamont,  New  York 

Send  comments  to  Honorable  James  P  Carusc  Mayor  ol  AHamont.  P  O  Box  B-2,  Altamont,  New  Yor*  12009, 


New  Yoi* , 


Avoca.  Town.  Steut)en  County 


C;ohoclon  Rn/ef 


GoH  Creek 


Downstream  corporate  tenits 

Upstream  of  State  Route  415 

I  Upstream  of  westt>ound  Interstate  Route  390  (2nd 
crossing) 

Upstream  of  Conrail  (downstream  crossing) 

Upstream  corporate  tonrts    .     

!  GonHuence  with  Cohoclon  Rrver  __________ 


i  Upslreain  ot  easttxxmd  Slate  Route  17 

I  Approxanalety  4.750  feel  i^istream  ol  easttxmnd  Stale 
I      Route  17, 
Approximately  4.000  feet  downstream  of  County  Route 


Castle  Creek 


Downstream  of  County  Route  68 

Upstream  corporate  limits „... 

Confluence  with  Cohocton  River... 

Upstream  of  County  Route  6 

Upstream  corporate  limits       „..«... 


Maps  available  lor  inspection  al  the  Town  Hall.  Three  Chase  Street  Avoca   New  >  Tk 
Send  comments  10  Honcable  Delben  Thorsen   Supervisor  ol  Avoca.  Three  Chase  Su<'< 


iV/oca.  Nt-*    T  jrv    *  lU^Oil 


New  York ,, 


I  Black  Brook,  Town,  Cknton  County 


West  Branch  Ausable  River 


DowrT.f'^^n,    ,-;>;(.,.;■  at.,    ii'ifis         ,  _ 

ContijerKe  01  Aesi  b^a'>cn  Ausable  Rivor „ 

Confluence  with  Ausable  River    

Downstream  Old  Bridge _ _.._ 


Maps  avaitabif  *or  inspection  a!  me  li^wn  Han   .;i6(:  ijpper  ^4ountaln  Road   Sartxxn   r*^w  ■'ork 

Send  comments  to  Honorable  John  F   Kroening.  Supervisor  ol  Cambna,  4160  Upper  Mountain  Road   Sanrxvn   New  ^ -w  '4132, 


Maps  availatile  lor  inspection  at  the  Office  ol  the  Cit>  Ctoni   City  Hal'   F-c-iage  Road,  Giove-sville.  New  ^o-y 

Send  comments  to  Honorable  Euger^e  Peppenhagen   Mayor  ol  Gtoversviiie   City  Hall,  Frontage  Road,  Gloversville  New  York  12078. 


•1.152 
•1,172 
•t.210 

•1,231 
•1.238 
•1.173 
•1.194 
"1,230 

•1.260 

•1.291 
•1,308 
•1.224 
•1.244 
•1.271 


•504 
•551 
•551 
•577 


Send  comments  to  Honors 

ble  Roger  f^fison   Supervisor  ol  Black  B 

rook.  Box  G,  A 

J  Sabi.   f  XV s  Nc-w  /ork  ■?9:? 

New  vork 

Camt)ria.  Town  Niagara  County 

East  R'"anch  Ti^^ivemiie  ^ee* 

•370 
•374 
•603 

I  Down-,!',  rt^  -^vTe  ^.tfV-'  ^.j-K'  Road  

Upsuenm  s.dr  Saer  Road        _ 

•615 

New  Vork             

Gloversville   fjiy   Fulton  Cou.-ity 

Cava.TuiTa  Cree* 

Tributary  A 

•727 

Downstream  of  East  Pine  Street _ _ 

Upstream  of  Lincoln  Avenue              _ 

[downstream  of  West  Eleventh  Averiue 

•779 
•807 

*84d 

•791 

t.-ifxr..,~.a'.^!y  '14C  !ee!  jpstrrai^.  .i'  Rose  Street    

•825 
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Proposed  Base  (i  00- year)  Flood  Elevations— Continued 


Crty  /  town  /  cxwnty 


Source  of  tlooding 


New  •  )rii Hamot3lo»m,  Town.  Franklm  County  Saranac  River 

M-iDS  avaitaci*?  'or  'Psoection  at  'he  "^own  Hart,  30  Mam  Street.  Saranac  Lake.  New  YofK 

Ser^  corrments  'o  HonoraOte  RonaKJ  B   Keough.  Supervisor  ot  Hamelslown,  30  Mam  Street,  Saranac  LaKe,  Niow 


I  Enbre  sno'etir.;-'  wrtnm  communrty,. 


#  Depth  tn 
feet  above 

ground 

'Elevation 

in  feet 

(NGVDI 


New  •  y\( 


Head-o»-the-Hartxx,  Village,  Soflo*  County 


Stony  Brook  Hartxx 


^ 


Slxxelme  at  Shep  Jones  Lane  exiended 

Stxxetine  west  ot  intersection  of  Hnhesbrook  Road 

and  Hartxx  Road 
Shoreline  southwest  of  Thompson  Alley  extended 


Map*5  a-i.'^bte  'or   r^c^:ucr 
Send  conr>ments  to  Moryy^r.-r 


■  contacting  the  Village  Clerli.  M  B  L'Hommedieu,  at  (516)  584-5550 

at-3  C  Leflerts.  Mayor  of  Hea*otthe-Hart>or.  103  Hartxx  Road.  SL  James,  New  rorti 


1780 


.iay.  Town,  Essex  County 


Ausable  River 


East  Branch  Aosable  River 


West  Branch  Ausable  River 


AoproKirr-iately   3   maes  downstream  of  confluence  of 

West  Branch  Ausatjie  River 
ApproKimateiy  1  4  miles  downstream  of  confluence  of 

West  Branch  Ausaoie  River 

C"o"f1uence  of  West  Brar.cr  Ausable  River 

Confluence  with  Ausabie  ^iver  

Approximately     300     feet     upstream     je-'sey     Bridge 

iCounty  Route  9Rl 

Approximately  1  mtie  jpstream  Jersey  B'dge        

Confluence  with  Ausable  River 

Approximalefy  700  feet  downstream  of  Old  Bridge 

Appioximateiy  850  feet  upstream  of  Cid  Bndge    


Maps  avaiiafcie  lor  inspection  at  the  Town  Halt  located  at  tfie  Community  Center,  Mam  Street,  Au  Sat>le  Fori<s,  New  York 
Send  comments  to  Honoratite  Paul  Savage,  Supervisor  ol  Jay.  Mam  Street,  Au  Sable  Forlis.  New  York  12912 


New  Yoe»„ 


Jotmslown,  City.  Fulton  County 


Maps  avadabte  'or  •nspection  at  -he  .Jit>  i-iaii   j'  t.  nst  «-<«•■  street   Johnstown,  New  York, 

Send  comments  to  Honorable  Donald  F   Murphy,  Mayor  of  Jofmslown,  41  East  Main  Street,  Jotwi8to«in,  New  Yo»i<  12085. 


New  ■r.^rk  „ Lexington    Town    Greene  Courtty 


Scfxjhane  Creek 


Approximately  4,100  feet  upstream  Van  Road       

Van  Road  (upstreaml  

Stale  Route  42  lupstream) 
Conf!uer>ce  of  West  Kill 

Approximately    6  100    feet    upstream    Mosquito    Point 
Road 

Mosquito  Point  Road  (upstream)  

Approximatefy  5.600  feet  upstream  corporate  limits 

Downstream  corporate  limits  


Maps  avgiiafjie  *oi  mspectior  at  *he  Mur^tocdi  Butldtng,  Lexington,  New  York, 

Send  comments  to  Honorable  "enneth  A   Becher   Supervisor  of  tt%e  Town  of  Lexington,  Municpai  Buiidwig,  Lexmgton,  New  York  12452, 


New  York 


Miocieoon,  v.iiage  Ni<igaia  County 


Jofinson  Creek 


Trfbutary  J-1 


Approximately   400   feet   downstream   of   downstreain 
corporate  iimils- 

Upstream  of  Church  Street      

Upstream  corporate  limits     

At  Kelly  Street  

Upstream  corporate  limits         


Maps  availabie  for  mspection  at  the  Village  Han   24  Main  Street   Middksoon   New  •  o't 

Send  comments  lo  nonoraoie  naroid  E   Vtutlord,  Mayor  of  Middlepott,  PO   3o»  46   MKWiecor*   New  *ork  14105 


New  ■^09%., 


Poguctt   Village   Suffolk  County 


Por*  -  eti»?rson  Hartior                         1  Enlffe  shoreline  withm  community 
SetauKe!  Hartior  Sfxxeiine  north  ol  Shore  Road ., 

Maps  available  lor  inspection  at  ir*  lesoence  ji  'r-e  milage  C.erk    jcsetr-  N.=wiiek!   'hree  Harnson  Avenue   Poquott,  New  York. 

Send  comments  to  Honorable  Otto  A  Seeburg.  Mayor  ot  Poquott  22  3.r?t^wo<>3  4venue   East  Setauket,  New  York  11733 


Newrork, Sl^e^  Creek,  Vitiage  Chautatoua  Coi.^ty 


Lake  Ene 
Silver  Creek 


Walnut  Creek 


Entire  shoreline  wltlun  community 

Confluence  with  Lake  Ene 

Upstream  of  Central  Avenue  (U.S.  Routs  20)  „ 

Upstream  corporate  hmlls 

Confluence  with  Silver  Creek 

Upstream  of  Main  Street 

Upstream  corporate  limits      


Maps  avadable  lor  nspection  at  the  Village  Hall   i  72  Central  Avenue   Silver  Creek   New  York 

Send  comments  to  Honoraoe  Harry  van  Curen.  Mayor  ol  Silver  Creek,  i  "2  Central  Avenue,  Silver  Creek,  New  York  14136. 


Ofko    _ _ _....  (V)  Aberdeen,  Brown  County 


'T^ 


Ofuo  River 


M  confluence  of  Big  Threemile  CreeK... 


•1,537 


•14 
•11 


•14 


•503 

•524 

•551 

•551 
•558 

•572 
•551 
•568 
•584 


Cayadutta  Creek 

Han  Creek 

Mathew  Oeek 
Comne  Creek 
Hale  Creek 

Yost  Creek 

•597 

Upstream  of  Main  Street         „ 

•647 
•682 

Upstream  corporate  limits       

Upstream  of  Pleasant  Avenue    

•727 

'653 

r^onfluence  with  Mathew  Creek 

•663 

Upstream  corporate  limits           

•712 

Confluence  with  Hall  Creek        

•663 

Approximately  200  leet  downstream  Of  Oneil  Avenue 

Conlluence  wiih  Hale  Creek       

•698 
•661 

Upstream  of  Comne  Avenue   

•669 

"659 

'665 

Upstream  corporate  limits                     

•668 

Confluence  with  Cayadutta  CreeK       

•647 

Upstream  of  Wnght  Dnve 

•668 

•1.382 
•1.367 

•1,335 

•1  316 
•1,300 

•1,280 
•1,250 
•1,226 


•4  76 

•515 
•544 

•526 
•527 


•14 
•11 


•579 
•579 
•591 
•807 
•579 
•597 
•607 


Pennsylvania 


•515 


JMI 


f»  Depth    n 
feet  above 

ground 

■Elevation 

m  feet 

(NGVD) 


•1,537 


•14 

•11 


•14 


•503 


•524 


■bbS 

•572 
•551 
•568 
■584 


•597 

•647 

•682 
•727 

•6*^3 

•663 

•712 

•663 

w 

■698 

•66; 

■669 

■659 

•665 

■668 

■647 

■668 

•t  382 

••  36" 

■1  335 

•1  316 

oint 

•1,300 
■1  280 

earn 

•4;6 

■515 
■544 
■526 

•527 

•14 

■1  1 

•6''9 

•579 
■591 
•807 

■579 

•597 

•607 

1 
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Proposed  Base  (1  00- Year)  Flood  Elevations— Cofibnued 


state 


C'tv'town  county 


Source  C/l  fkXKjrKj 


Lx>cation 


About  1.000  leel  upstream  ol  US  Route  62 


fPaghin 

fesi  ifaove 

vound. 

'Bawakon 

inlael 

(NGVD) 


•516 


Maps  avaiiabte  fot  inspect*"!  al  Itie  Mayo  i  O'fice    viJacx   Ha/'    Aberdeen    Oiio    Send  comments  lo  HonOTat)le  Joseph  Jensen.  Mayor.  Village  ol  Aberdeen    i/iRage  Hi*.  PC   Boic  509. 
Aberdeen,  Ofxo  45101 


Ohio {  (V)  AddySton    Har-ulton  C-ounl^ 


I  Ohio  River 

Muddy  Creek 


Wrttwi  corporate  Iwnrts 

Wittltrt  corporate  hrrvts 


•493 

■493 


Maps  avaiiaPw  tor  inspection  at  Mayor  s  Otfice.  235  Main  Street.  Addyslon.  Oriio  Send  comn>ents  to  Horvxatjte  Carole  A  Kofc.  Mayor   ViHage  ot  «u1dv-aor   z;i'  Uar  Strt-rt^  Aooysion   Oh«> 
45001. 


OtKO 


(Vt  Dart)ydale,  Franfchn  County 


Big  Darby  Creek 


About  0.74  fnile  downstream  ol  Harnsburg  Geocges- 
I     viHe  Road 

1  About   0  3*    rrvV'    ur^trea">    iV    r-tarT,^,txjrq    V<«'Q«"-'>wiBe 
Roa  1 


•BOT 

•814 


Maps  available  fo'  mspectior!  at  ttie  Ocri.  'reasurers  O'lice,  7080  London-Groveport  Road.  Darbydaie   Ohio.  Setx)  comments  to  Monorat>ie  Hooen  Knott.  Mayor   Village  ot  Dartiydale,  7080 
London-Grt)vepon  Road,  Dartjydale.  0»no  43123 


OHIO .. 


(CI  Grove  CJt>    f '-inkhn  C-Ojn^v 


Plum  Run 
Gram  Run 


Gram  cijr  T-Oita' 


BfOwn  Run 


Mulberry  Run 


Marsh  Run 


Republican  Run 


Just  upstream  ol  LorxlorvGrovepon  Road 

Atxxjl  0  6  rnile  upsl-eam  ot  LorxJorvGrovepon  road 

About  1  05  mites  downstream  ol  Borror  Road 

Just  upstream  ot  Borror  Road 

Just  downstream  ot  Interstate  71 

Just  upstream  ot  Interstate  71 _ , 

AtxxJt  0  41  mite  upstream  of  Interstate  71 „ 

About  0^  m*e  doonstream  o»  HoUot  Road 

Atxxrt  400  feet  downstream  o*  Holton  Road 

Just  upstrear^  o'  Hv->ve-  Ri^^r^  _ 

About  1  .OOC  >ee(  upstreat^  c>i  Orderi  Road 

Just  upstream  ot  Hoover  Run   . 

Just  upstream  ol  Santa  Mana  Oriva. ., 

Just  upstream  o!  Stieidon  Place « 

Just  downstream  ol  Ctiessie  ?^y^<»m      

Just  upstream  ol  lnter"Stale  71  „ 

Just  upstream  ot  Hoover  Road «_...— 

Just  upstream  ot  Haugtrn  Road 

Just  upstream  ot  Marlane  Dhva ™. , 

Just  downstream  ol  U  S  RouM  62 

Just  upstream  ol  U  S  Route  62 _ , 

Just  downstream  ot  Chessie  System 

Just  downstream  ot  Big  Run  Soutti  Road _ 

Just  upstream  of  Demorest  Road      „ 

About  400  leet  upstream  ot  Interstate  71 

Just  downstream  ol  Sinngtown  Road 

Just  upstream  ot  Strmgtown  Road      ..._ 

About  600  leet  downstream  ol  Hoover  Road 

Just  upstream  ol  Columbus  Street  (450  leet  upstream 

ol  Hoover  Road) 
Jusi  downstream  ol  Demorest  Road  _. 


•7JD 
•734 
•726 
•7K 
•816 

••a 

•82B 
•744 
•746 
•808 
•828 
•806 
•815 


•760 
•812 
•836 

ISf 
•81* 
•823 
•824 
•866 
•872 
•7B7 
•781 
•786 
•804 
•819 

•862 


tv'dP!.  avaiatjit  loi  inspection  al  the  Admuvss.aav.'  A5,s;i!jni  s  Office.  City  Hall.  3360  Park  StreeL  Grove  City.  OhiO-  Send  commerUs  to  Honorable  Robert  Evan.  Mayor.  Ctty  of  Grove  Cily.  Crty 

^iaii   3360  Pan  Street.  Grove  Oty.  Ohio  43123 


nsylvania 


; 


B- (toeviUtr.   Ekvoi^gf"    ^ilegtw: 


\>^-ny 


Chartiers  Greek 


T. 


McLaughlin  Run 


Downstream  corporate  limits  

Upstream  ol  Washington  Avenua 

Upstream  corporate  limits 

Confluence  with  Chartiers  Creek  Auxiliary  Channel... 
Upstream  ot  1st  crossing  ol  McLaughlin  Run  Road 
Upstream  corporate  limits 

!  Chartiers  Creek  Auxiliary  Channel     Downstream  corporate  limits 

I  Upstream  corporate  krmts __ 

Mapb  availaCMe  iof  mspeclK-r-  at  the  Borouor*  Municipal  EimJding,  Bnaa*'viiie   Pennsylvania 

Svnd  comments  to  Honorable  Dale  Miller.  Counrii  Presidpn'  o*  Br, 6gt' ■■<",■   42'.  Bower  Hill  Road.  BndgevUte,  Pennsylvania  15017. 


r^sVvania 


McDonakl     Bro'o.icjn,     AHegn.r 
Counties 


an  1     .vasirington     Robinson  Run 


Downstream  corporate  hmits 

Upstream  ol  Main  Street „ 

Upstream  ol  McDonakl  Street . 
Upstream  corporate  limits 


•821 
•827 
•833 
•801 
•827 
•8S4 
•797 


•964 

•978 
•983 


Maps  availatiie  lor  inspoctxjn  at  (he  Borough  Hal.  McDonald,  Pervisylvania 

Send  comments  to  Honoratite  Ralpti  G   Sctiwati  Council  President  ot  McDonald.  Bc«  5b  McDonald   Pennsylvania  15057 


Pennsylvania  ..  I  Oakdale.  Borough   Allegheny  Caunty 


Robmson  Run 

1  Nonf'  B-ancn  RoCfisc- 


I  Downstream  corixyate  HmHi 

Upstream  corporate  lirnits 

Conlluerx:e  with  Robinson  Run . 
Upstream  corporate  limits  ..— 

Maps  available  lor  inspection  ai  the  Muntcipai  Buridvig.  Manon  Avenue   C'ai-.taie   Pennsy  vama 

Send  convnents  lo  Honorat)*e  Peter  M  Greek.  Council  President  ot  Oahdaio   Mjntcipai  Buiidmg   Ma^'on  AvenLie   Oakdale.  Pennsylvania  15071. 


Washington 


North  Bend  fCityt  Kmg  County 


Soutr^  fo'V  SnOQcal'^it-  R'vpr 


SO  taet  downstrearri  from  center  ot  Ct^icaao    MUwan* 

kaa,  SL  Pau'  ana  Can-t  f-a'i-  .a- 
At  tt>e   intersection   o'    Eras'    p„'*    '^"e.'-    a'v:    ^edar 

A  venue  South 
^'  :ne  intersection  oi  Baiia'a'   r.^,.'vj^  Ncxtrimasi  arid 

•^otheasi  8t"  Sfeet 


•897 

•907 
•903 
•913 


•429 
•444 
#2 


Midd'i'  ^  o'l'  Snooaain'^'e  Rive* 
Maps  available  lev  mspeciion  at  City  Hall    2^^  Main  Avenue  North    No'"~  Bend   Wasi  ngton   Send  cc^r'nenis  tc  ^.i-.  an^e  Osra-  B    Miller   PO   Bo*  896   Morth  Bend   Aashmg*--^  ric^gj^ 
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Proposed  Base  (i 00-Year)  Flood  Elevations— Contifiued 


Stale 

City  town/ (XHjoty 

Soi-rce  ot  flooding 

Localioo 

#Depthin 
feet  above 

grourxj 

*Elevaion 

m  feet 

(NGVD) 

'AiV"'^'^*?'"  ,,    ,, 

(V)  New  Glarus.  Green  County 

Utile  Sugar  River 

Ledg.'^  SrnooJ  B^anc^ 

About  025  mile  downstream  of  Sugar  River  Trad 
(downstream  of  corporate  limits) 

About  0  5  nme  upstream  of  State  Highway  69  (up- 
stream ot  corporate  limits) 

Just  upstream  of  State  Higfiway  39  8  69  _.. 

About  1  mHe  upstream  of  Second  Street  

*  856 

•868 

•855 
•876 

Maps  available  (or  rsoecnor  ai  k' 
Th«a  Street.  P  O  Box  548,  New 


naqe  Han    307  ■"w-j  Sueet,  New  Glaius,  Wisconsin   Send  comments  ro  Honorable  Richard  Am,  Village  President.  Village  of  New  Glarus   Village  Mall,  807 
Glarus    W'sconsin  534 /'4. 


Wisconsin  .  .,  J  (V>  Pardeevilte  Columbia  Oxmty 


Fox  River 


!  At  dowr>stream  of  corporate  limits    *  789 

Just  downstream  of  Park  Lake  Dam *  798 

Just  upstream  of  Park  Lake  Dam     ..I  '  808 

Maps  availaCle  tor  nsoecflon  at  VHIaqe  HafI    124  Lake  Slieel.  Paicfcevte.  Wiscoosii.  Send  >X)mments  lo  Honorable  Douglas  E   Hare.  Village  President,  Village  of  Pardevtile,  Village  Hall.  124 
Lake  Street.  P  0   Box  156.  Pardeeville,  Wisconsin  53964. 


Wisconsm 

IC)  Portage   CoKimc«  ;.xjr.rv 

Wisconsin  Rryer 

Atxwt  1  74  miles  downstream  of  confluence  with  Por- 
tage Canal 
About  300  feet  upstream  of  Stale  Highway  78        

•  7a9 

•  795 

Fox  River 

Atxx^t   2.400   feel   downstream   of   ttie  confluence  of 

Portage  Canal 
Just  downstream  of  Chicago,  Milwaukee   St   Paul  ana 

Pacific  Railroad 

•784 

•  789 

Interbasm  iiow  area 

An  area  north  of  Portage  levee,  southeast  of  Portage 
Creek 

•  789 

Maps  availaWe  'or  insoecnor^  at  the  City  Engin<r-<?rs    C"Ke    Qty  HaH    210  Brixike    Po't*?"    Aisconsir    Send  comments  lo  Honorable  Vincent  Smith,  Mayor    City  of  Portage   City  Hall,  2^0 
Brooke  Ponage   Wisconsin  53901, 


Wisconsin _ 

(Unme  I  Walworth  County 

Como  Creek 

East  Bram-^  ^Jipc-''sirk  Creek 
Honey  Creo* 

Jactison  Creek 

Pen  Lake  Trit>utary 

Spring  Brook 
Sugar  Creek 

Swan  Creek 
Turtle  Creek 

White  flr/ei 

At  mouth 

•824 

• 

About  300  feet  upstream  of  State  Highway  36        

•832 

About  100  feet  upstream  of  County  Highway  NN 

Just  downstream  of  Lake  Convs  Dam  , 

•849 
•8S2 

At  mouth          .., 

Just  upstream  of  Powers  Lake  Road 

'828 
•635 

About  1  23  miles  upstream  of  Powers  Lake  Road  

AI   county   boundary   about   0  5   mile   downstream  ot 
County  Highway  DO 

About  2.000  feet  upstream  of  Htmebauch  Road    

Atxxrt  200  feet  upstream  of  Bell  School  Road           . ..  . 

•848 
•770 

•796 
•802 

Just  downstream  of  dam  about  1  ,CKX)  feet  downstream 

of  Stale  Highway  20 
Just  upstream  of  dam  about  1,000  feet  downstream  of 

Slate  Highway  20 

•809 
•813 
•819 

' 

Just  upstream  of  State  Highway  15  _ 

Just  upstream  of  (bounty  Highway  G    

•824 
•827 

Just  upstream  of  dam  riear  County  Highway  Q 

•834 

•843 

About  2.100  feet  downstream  of  Pleasant  Lake  Road... 

About  too  feet  downstream  of  Pleasant  Lake  Road 

Just  upstream  of  dam  at  Pleasant  Lake  Road 

•848 
•862 
•874 

•876 

Just  downstream  of  Mound  Road      „ 

Just  upstream  of  Ok)  Highway  12      ....„« 

•830 
•868 

•977 

About  200  feel  upstream  of  Darling  Road  near  Genoa 
City  corporate  hmits 

•828 
•836 

A!  mouth                                                        „.,. 

Just  upstream  of  Ckiunty  Highway  U „ _., 

Just  downstream  of  Daisey  Road    

Just  upstream  of  Daisey  Road ;. 

Just  downstream  of  Pell  Lake  Road   «.. 

About  1,300  teet  downs»eam  of  State  Highway  89 

About  0  7b  rr.rte  upstream  of  State  Highway  89    

•832 
•836 

•851 
•856 
•860 
•819 
•841 

Just  upstream  of  'Sland  Road                          

•848 

About  0  7  ,"  Me  upstream  of  Island  Road      

•849 

At  mouth  at  Honey  Lake         _ 

About  300  (eot  upstream  of  Hargraves  Road _.... 

Atiout  200  feet  upstream  of  Hodunk  Road 

•772 
•810 
•847 

Just  downstream  of  US  Highway  12 

*860 
•893 

AtxKjt  1  46  miles  downstream  of  Ckxmty  Highway  0 

Just  upstream  of  County  highway  0     

•908 
•919 
*924 

About  800  feet  downstream  of  County  Highway  C _. 

Just  upstream  of  Slate  Higliway  11 

•866 

*874 

*878 

About  2,000  feet  dOKwistream  of  Dam  Road _ 

•891 
•897 

Just  downstream  of  State  Highway  11 

•768 

About  200  feet  i^Tstream  of  State  Highway  36         

•774 

About  300  feet  downstream  of  Spring  Valley  Road 

Just  upstream  of  dam  near  Spnng  Valley  Road  _. 

•791 
•79« 

Maps  available  lo 
Send  comments  t 


INTERSTATE 
COMMISSIOr 

49  CFR  Parts 
and  1310 

[Ex  Parte  No.  4 

Modify  Rules 
Amendmenti 


summary:  Th 

proposed  moc 
publishing  ml 
more  efficient 
Petitioners  sti 
needed  to  fori 
for  filing  comi 

DATE:  Comme 
before  Decern 

ADDRESS:  Int( 
Commission. 
5340,  Washini 
FOR  FURTHER 

William  P.  Ge 


Village  Hall.  807 
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Proposed  Base  (100-Year)  Flood  Elevations— ContirHjed 


State 


Oty 'town  county 


Soj'ce  of  Hocxiing 


I  Snorekne 

Shoreine 

'  Shoreline 

Maps  available  fcx  mspectKW  at  the  WaJ«»<vln  County  Ontce  o<  P;an'ur>g  and  Zcvung  \\al«ortr  County  Courtnouse   Elttnty-   WisoonS'n 

Send  co.Timents  to  Hofxxatile  Hey  bghtield.  County  Board  Chairman,  Walworth  County.  County  CierXs  Office,  Watwofth  Coont>  CourOTouse.  Elufiom.  WAConsm  S3t2). 


Whitewater  G-eek 


La*(e  Genf*va 

Pell  Lake 

Powers  La^e 

Turtle  Lake 

Comus  Lake 

Delavari  .jikt 

G-een    Lake     Middle    Lake     M* 

Lake,  Don  Jean  Bay 
Lake  Como 
Cravatti  Lake- 
Money  Cree*  Lake 


Location 


#Oaptr  r 
teet  at>ovi-' 

gnxmd 

•Ele»aiion 

in  (oet 

(NGVD) 


Ju?t  iiDst'eam  ol  SfterKWr-  SonrKi^  Road  Oownslrean' 
0'  'Zomc  C'ecik. 

At>»jt  500  teei  Lipsfear^  o'  u  S   M^inway  12     

About  1  <0C  (eet  aownstrean-i  o(  Willis  '^ay  Ro»d.____ 

Just  upst'ea-^  ot  Wtitrs  Ray  Road „„ 

Just  (Jownstream  of  McKa'ne  Roa<l___ 

Shof^tne  ..__________„_______ 

SScelin*         

S*xxe*tnf-         ,  , 

Stxxehne     _, , 

ShoraNno , 

Shoreline 

SNyettne        ____„_ 


•822 

•S36 
■bit 
•63C 
•856 
•865 
•860 
•833 
•900 
'891 
•929 
•886 

•852 
•8)5 
•834 


(National  Flood  Insurance  Act  of  1908  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28,  1969  (33  FR 
17804,  November  28,  1968),  as  amended;  (42 
U.S.C.  4001^128):  E.O.  12127,  44  FR  19367; 
and  delegation  of  authority  to  the  Associate 
Director) 

Issued:  October  25,  1982. 
Lee  M.  Thomas, 

A.^siir:ate  Director.  State  ano'  Locu!  f'ro(;ranis 
and  Support. 

l^ft  [Xk    82-?.'..i<»  Fii.'d  11-lft-K;  645  .•■.m| 
BILLINO  CODE  671>-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1300,  1306,  1307.  1309, 
and  1310 

[Ex  Parte  No.  435] 

Modify  Rules  Governing  Tariff 
Amendments 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Extension  of  time  for  filing 
public  comments  to  notice  of  proposed 
rulemaking. 

summary:  The  proceeding  concerns  the 
proposed  modification  of  tariff 
publishing  rules  to  allow  for  quicker  and 
more  efficient  tariff  publication. 
Petitioners  state  that  additional  time  is 
needed  to  formulate  responses.  The  time 
for  filing  comments  is  extended  30  days. 
DATE:  Comments  must  be  filed  on  or 
before  December  23, 1982. 

ADDRESS:  Interstate  Commerce 
Commission.  Ex  Parte  No.  435,  Room 
5340,  Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  P.  Geisenkotter,  (202)  275-7739. 


SUPPLEMENTARY  INFORMATION:  B.\  a 

notice  of  proposed  rulemaking  served 
September  23, 1982,  and  published  in  the 
Federal  Register  on  September  24,  1982 
(47  FR  42126].  the  Commission  sought 
comments  on  its  proposals  for  the 
modification  of  several  tariff  publishmsj 
regulations.  The  comments  were  due  on 
or  before  November  23,  1982. 

The  motor  carrier  rate  bureaus 
(petitioners)  have  requested  a  30-day 
extension  of  the  due  date  for  comments 
because  it  will  take  an  additional  M 
days  for  discussions  concerning  the 
proposals  and  for  the  formulation  of 
positions. 

An  extension  of  time  is  warranted   It 
appears  that  no  other  party  to  the 
proceeding  would  be  prejudiced  by  the 
grant  of  the  instant  request. 
Accordingly,  the  time  for  filing 
comments  in  this  proceeding  is  extended 
to  and  including  December  23,  1982. 

(49  L'.S.C.  10762  and  ?  U.S.C.  553) 

Decided:  November  15.  1982. 

By<he  Commission,  Cht'.irrr.fi,n  TaOcr 
.'\galha  L.  Merjenovich, 

Secretary. 

(KK  IV,.    fC-jiyi.t  Fui'd  U-liMC  ft-4S  am| 
BltUNQ  CODE  703&-01-N 


ACTION:  Proposed  rule. 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Threatened 
Status  for  Senecio  Franclscanus  (San 
Francisco  Peaks  Groundsel)  With 
Critical  Habitat 

agency:  Fish  and  Wildlife  Service, 
Interior.  •  I  I 


summary:  The  U.S.  Fish  and  Wildlife 

Service  proposes  to  list  a  plant.  Senecio 
f.-cnci.'i,  anus  (San  Francisco  Peaks 
groundsel),  as  a  Threatened  species  and 
to  determine  its  Critical  Habitat  under 
the  aufhoritv  contained  in  the 
Endangered  Species  Act  of  1973,  as 
amended.  This  plant  is  endemic  to  the 
San  Francisco  Peaks,  north  of  Flagstaff. 
Arizona.  The  population  occurs  on  land 
administered  by  the  U.S.  Forest  Service. 
The  one  known  population  is  currently 
threatened  by  trampling  from  off-trail 
h;king.  This  proposal,  if  finalized,  will 
implement  the  protection  provided  bv 
the  Endangered  Species  Act  of  1973,  at 
amended,  for  Senecio  franciscanus.  The 
Service  seeks  data  and  comments  from 
the  public  on  this  proposal. 
DATES:  Comments  from  the  pubin,  and 
the  State  of  .Arizona  must  be  rei.tived  bv 
January  21.  1983 

Public  hearing  requests  must  be 
received  by  [anuarv  6,  1983. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal.  preferabK  in 
t.-.p'.icate.  should  be  sent  to  the  RegKinai 
Director,  L'S.  Fish  and  Wildlife  Service, 
P.O.  Box  1306.  Albuquerque.  New 
Mexico  87103,  Comments  and  matenaU 
received  will  be  available  for  public 
inspection  by  appointment  during 
normal  business  hours  at  the  Service  i. 
Office  of  Endangered  Species  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT 
Dr  Russell  L  Kolcgiski.  Botanist,  Regum 
2  Endangered  Species  staff  (see 
ADDRESSES  above)  (505/766-3972).  Mr. 
John  L.  Spinks.  Jr.,  Chief,  Washington 
Office  of  Endangered  Species,  U.S  Fish 
and  Wildlife  Service.  Washington.  DC. 
20240(703-235-2771). 
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SUPPLEMENTARY  INFORMATION:  SeneciO 
fronciscanus  was  first  discovered  by 
Edward  L  Green  in  1884.  It  is  a  dwarf 
alpine  species.  3.2  to  10.2  centimeters 
tall.  The  leaves  are  deeply  lobed,  with 
the  upper  leaves  reduced.  The  yellow 
flower  heads  are  0.9  to  1.3  centimeters 
wide  when  in  bloom,  and  are  single  or  in 
a  compact  cluster  of  up  to  six.  The  one 
known  population  is  locally  common  for 
a  distance  of  approximately  3.2 
kilometers,  in  a  total  area  of  less  than 
2.8  square  kilometers  between 
Humphreys  and  Agassiz  Peaks.  The 
elevation  of  its  occurrence  is  mainly 
between  3.350  to  3,750  meters.  This  pla.".t 
grows  on  talus  slopes  as  a  primary 
successional  species.  As  an  isolated  and 
endemic  species,  Senecio  fronciscanus 
is  a  good  example  for  scientific  studies. 
Senecio  fronciscanus  is  found  in  alpine 
tundra  areas  of  Southwestern  spruce-fir 
forests.  Dominant  associated  species  are 
bristlecone  pine  [Pmus  aristata], 
Engelmann  spruce  [Picea  engelwannii], 
avens  [Geum  turbmatum].  alumroot 
[Heuchera  versjcoJor],  and  gooseberry 
[Ribes  montjgenum]  (Phillips  and 
Peterson.  1980:  Fletcher.  1978). 

Reproduction  is  mainJy  vegetative,  by 
rhizomes,  but  sexual  reproduction  does 
occur.  Flowering  is  in  August  to  early 
September,  and  the  fruits  begin  to 
mature  in  mid-September.  The  plants 
are  in  winter  dormancy  by  early 
October.  Individuals  in  more  exposed 
sites  produce  fewer  nowers  and  fruits 
than  those  in  more  protected  locations 
(Philhps  and  Peterson.  1980). 

Background 

Section  12  of  the  Endangered  Species 
Act  of  1973  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prendre  a 
report  on  those  plants  considered  to  be 
Endangered,  Threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51.  wdj  presented  to  Congress  on 
Januar;,  9.  19"5.  On  July  1.  19"5,  the 
Director  published  a  notice  in  the 
Federal  Register  (40  FR  27823 )  of  his 
acceptance  of  the  report  of  the 
Smithsonian  Institution  as  a  petition 
withm  the  context  of  Section  4(c)(2)  of 
the  Act.  and  of  his  intention  thereby  to 
review  the  status  of  the  plant  taxa 
named  within.  On  June  16,  1976.  the 
Ser\  ice  published  a  proposed  rule  in  the 
Federal  Register  (41  FR  24523)  to 
determine  approximately  1,700  vascular 
plant  species  to  be  Endangered  species 
pursuant  to  Section  4  of  the  Act.  This  list 
of  1,700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data 
received  by  the  Smithsonian  Institution 
and  the  Service  in  response  to  House 
Document  No.  94-51  and  the  July  1,  IG'S. 
Fedaral  Register  publication.  Senecio 
fronciscanus  was  included  in  the  July  1. 


1975,  notice  of  review  and  the  June  16, 

1976,  proposal.  General  comments  on 
the  1976  proposal  are  summarized  in  an 
.•\prii  26,  1978,  Federal  Register 

pulilication  (43  FR  17909). 

The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  On  December  10.  19"9,  the  Service 
published  a  notice  of  the  withdrawal  of 
the  June  16,  1978.  proposal,  along  with 
four  other  proposals  w^hich  had  expired 
(44  FR  79796).  The  Service  is  now 
reprt^posing  Senecio  fronciscanus. 

\  status  report  compiled  in  1980  and 
investigations  carried  out  by  Service 
botanists  and  U.S.  Forest  Service 
personnel  since  December  1979  have 
provided  new  biological  and  economic 
data  which  is  included  in  this 
reproposal.  .Numbers  and  status  of 
plants  present  and  the  relationship  of 
the  Ski  Bowl  development  to  the 
species'  survival  were  described  in  this 
new  data.  The  Service  was  again 
petitioned  to  list  Senecio  fronciscanus 
on  June  18,  1980,  by  the  .Navajo 
Medicinemen's  Association  and  their 
petition  was  accepted  by  the  Service. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  etseq.]  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (codified 
at  50  CFR  Part  424:  under  revision  to 
accommodate  1982  arrendments)  set 
forth  the  procedures  for  adding  species 
to  the  Federal  list.  The  Secretary  of 
Interior  shall  determine  whether  any 
species  is  an  Endangered  species  or  a 
Threatened  species  due  to  one  or  more 
of  the  five  factors  descnbed  in  Section 
4(a)(1)  of  the  Act. 

These  factors  and  their  application  to 
Senecio  fronciscanus  Green  (San 
Francisco  Peaks  groundsel)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification  or  curtailment 
of  its  habitat  or  range.  Most  of  the 
natural  habitat  of  Senecio  fronciscanus 
has  not  been  disturtjed  by  unnatural 
factors.  The  prijposed  expansion  of  the 
Snow  Bowl  ski  area  could  affect  the 
habitat  in  which  this  species  is  found 
through  increased  numbers  of  people 
using  the  trail  system,  which  could 
result  in  trampling  of  the  plants.  A  small 
percentage  of  the  habitat  has  already 
been  destroyed  by  the  existing  chair  lift. 

The  most  severe  threat  to  this  species 
is  the  activity  of  summer  hikers. 
Trampling  is  seriously  disturbing  some 
plants  along  the  trail.  This  includes 
approximately  25  percent  of  the 


population  from  the  ski  lift  to  Mt. 
Agassiz.  Numerous  parallel  trails  have 
been  worn  along  the  western  face  of 
Humphreys  Peak  as  well  as  on  top. 
These  trails  destroy  all  vegetation  in 
their  paths.  The  remainder  of  the  plants 
remain  undisturbed.  Very  serious 
disruption  can  occur  when  an 
occasional  hiker  crosses  or  descends  the 
mountain  on  a  loose  talus  slope. 

Whether  or  not  expansion  of  the  ski 
area  will  have  a  serious  detrimental 
effect  on  this  species  depends  on  the 
amount  of  care  taken  to  minimize  such 
effects.  The  most  serious  effect  of 
expansion  on  the  plants  would  be  an 
increase  in  summer  hikers  within  the 
Critical  Habitat  (Fletcher  1978: 
Goodwin,  personal  communication). 
Proper  planning  and  routing  of  hiker 
traffic  away  from  the  plants  could 
alleviate  a  great  percentage  of  the  threat 
at  a  minimal  cost, 

B.  Overutilization  for  commercial, 
recreational,  scientific  or  educational 
purposes.  No  threat  from  overutilization 
of  this  species  is  known  to  exist  at  this 
time. 

C.  Disease  or  predntion  (including 
g/azi.naj.  There  is  no  evidence  that 
either  disease  or  predation  is  a 
contributing  factor  to  the  threatened 
status  of  this  species. 

D.  hwdequacx  of  e.\  is  ting  regulatory 
mechanisms.  At  present,  there  is  little  to 
to  regulate  off-tr.iil  hiking  except  a  sign 
explaining  the  fragility  of  the  tundra  and 
requesting  people  to  stay  on  the  trails. 
There  are  multiple  trails  through  the 
tundra  which  contribute  to  the 
uncontrolled  off-trail  hiking  Increased 
recreational  pressure  on  the  Peaks  wii) 
make  this  situation  additionally 
detrimental  to  all  of  the  alpine 
vegetation,  including  Senecio 
fronciscanus.  Establishment  of  a  single 
trail  through  an  area  should  decrease 
hiking  on  the  tundra,  and  could  be 
designed  to  direct  traffic  away  from 
large  populations  of  Se.nrcio 
fronciscanus.  Existing  Federal 
reguations  in  36  CFR  261.9  prohibiiing 
taking  of  this  species  in  Coconino 
National  Forest  although  this  regulation 
is  difficult  to  enforce.  State  law  does  not 
protect  Senecio  fronciscanus.  The 
Endangered  Species  Act  will  provide 
additional  protection  for  this  species, 
through  Section  7  (interagency 
cooperation)  requirements  and  through 
Section  9  which  prohibits  taking  with 
intent  to  reduce  to  possession  on 
Federal  lands. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
steep  mountain  slopes  are  subject  to 
instability  because  of  loose  cinder  talus. 
Larger  species  commonly  grow  in  soil  at 
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the  base  of  large,  relatively  stable  rock. 
Smaller  plants,  such  as  Senecio 
frartciscanvs.  tend  to  grow  in  loose 
cinders  which  are  unstable.  In  winter, 
steep  slopes  are  subject  to  avalanche, 
an  extrenme  natural  disturbance 

Critical  Habitat 

The  Act  defines  "Critical  Habitat"  as 
(i]  the  specific  areas  within  the 
geographical  area  occupied  by  the 
species,  at  the  time  it  is  listed  in 
accordance  wilh  the  provisions  of 
Section  4  of  this  Act,  on  which  are  found 
those  physical  or  biological  features  (Ij 
e.ssential  to  the  conservation  of  ihe 
species  and  (II)  which  may  require 
special  management  consideration.'^  or 
protection:  and  (ii)  specific  areas  outside 
the  geographic  area  occupied  by  tiie 
species  at  the  time  it  is  listed  in 
accordance  with  the  provisions  of 
Section  4  of  the  Act,  upon  a 
determination  by  the  Secretary  that  such 
areas  are  essential  for  the  conservalion 
of  the  species. 

Critical  Habitat  for  Senecjo 
franciscanus  is  proposed  to  be  the  entire 
range  of  the  species,  which  is  on  two 
peaks  in  Coconino  National  Forest, 
Coconino  County  Arizona,  Or,  Agassiz 
Peak  and  flumphrevs  Peak  the  location 
is:  T22.\,  R7E.  N\V  \  Sec.  ,^;  T2,3,\.  R7E, 
W  h  Sec.  32:  and  SW  V,  Sec,  29  (Phillips 
and  Peterson,  1S80).  The  primary 
constituent  elements  are  the  loose- 
cinder,  talus  slopes  of  the  San  Francisco 
Ppaks  jipme  tundra  system. 

Subsection  4(h)l8)  of  the  Act  requires, 
to  the  maximum  extent  practicable,  that 
any  proposal  to  detprminr  Critical 
Habitat  be  accompanied  by  a  brief 
description  and  e\  aluation  of  those 
artivitios  which,  in  the  opinion  of  the 
Secretary,  may  :ui\ersp]y  modify  such 
habitat  if  undertaken,  or  may  be 
.iff^ected  by  such  designation.  Off-trail 
hiking  h.is  occurred  in  some  parts  oi  the 
habit.it.  Tl'.e  distvirbam.e  presen!i\ 
affects  a  small  part  of  the  poptilation. 
but  could  impact  additional  individuals 
if  not  controlled.  Development  of  a 
management  plan  would  aid  the 
preservation  of  the  habitat  by  regulating 
off-trail  hiking  and  by  monitoring  nf  ihe 
status  of  the  population.  Manngcmpiit 
might  include  eliminating  some  of  tiie 
existing  multiple  trails,  development  of 
new  trails  away  from  large  populations 
of  the  Senecio  or  posting  signs 
prohibiting  off-trail  hiking. 
Establishment  of  a  Critical  Habitat  will 
only  require  minimal  expenditures  on 
the  part  of  the  U,S.  Forest  Service  to 
protect  this  unique  plant.  Designation  of 
Senecio  franciscanus  as  a  Threatened 
species  could  be  used  to  promote  public 
education  about  Threatened  and 
Endangered  species  and  could  enhance 


the  recreational  value  of  the  area 
(Fletcher  1981.  personal  communication; 
Fletcher.  1980), 

Subsection  4(b)(2)  of  the  Act  requires 
the  Service  to  consider  economic  and 
other  impacts  of  specifying  a  pa.^ix  ular 
area  as  Critical  Habitat.  The  Service  has 
prepared  an  impact  analysis  and 
beheves  that  economic  and  othr-r 
impacts  of  this  action  are  not  significant 
in  the  foreseeable  future.  As  previously 
stated,  only  minimal  impacts  upon  the 
Fores!  Serxice  are  expected.  The  Fish 
ar,d  V\  ildiife  Service  has  notified  and  is 
working  with  the  Forest  Service  which 
has  jurisdiction  over  the  land  involved 
in  this  action.  The  U.S.  Forest  Service. 
other  Federal  agencies,  ard  other 
interested  organizations  were  requested 
to  submit  information  on  economic  or 
other  impacts  of  the  proposed  action 
and  this  information  was  utilized  in 
completing  this  analysis.  The  Service's 
draft  economic  impact  analysis  was 
used  as  part  of  the  basis  for  the 
Services  decision  on  whether  or  not  to 
exclude  any  area  from  Critical  Habitat 
for  Senecio  franciscanus.  It  was  noted 
previously  that  the  only  impact  would 
be  a  minimal  expense  to  the  U.S.  Forest 
Service  to  protect  this  species. 

Effects  of  This  Rule 

In  addition  to  the  effects  discussed 
above,  the  effects  of  this  proposal,  if 
published  as  a  final  rule,  would  include, 
but  would  not  necessarily  be  limited  to, 

those  mentioned  below. 

Subsection  7(a)  of  the  Act,  as 
amended  requires  Federal  agencies  to 
evaluate  their  actions  with  respect  to 
any  species  which  is  proposed  or  listed 
as  Endangered  or  Threatened.  This  rule 
requires  Federal  agencies  to  satisfy  their 
statutory  obligations  with  respect  to  this 
species,  that  is,  as  a  proposed  species, 
agencies  are  required  under  Section 
7(a)(4)  to  confer  with  the  Service  on  any 
action  that  is  likely  to  jeopardize  this 
species  or  result  in  destruction  or 
adverse  modification  of  its  Critical 
Habitat.  When  species  are  listed. 
Section  7  requires  Federal  agencies  to 
insure  that  activities  they  authorize, 
f\nd  or  f:.-!rry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
this  species,  and  to  ensure  that  their 
actions  are  not  likely  to  result  in  the 
destnuiion  or  adverse  modification  of 
its  Criticrd  Habitat  which  has  been 
determined  by  the  Secretary.  Possible 
effects  of  this  rule  on  the  Forest  Service 
have  already  been  discussed.  National 
forest  management  is  likely  to  be 
affected  but  not  in  a  major  way.  The 
Forest  Service  supports  the  listing  of 
Senecio  franciscanus  as  Threatened. 

The  Act  and  implementing  regulations 
published  in  the  June  24,  1977,  Federal 


Register  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  which 
apply  to  all  '1  hrt^atened  pianl  species. 
The  regulations  pertaining  to 
Threatened  plants  are  found  at  .SO  CFR 
17,71  and  1".72  are  summarized  below. 

With  respect  to  S>nf-r/i>  franascanus 
all  trade  prohiDitions  of  Section  9(aj(2) 
of  the  Act,  implemented  by  50  CVH 
17.71.  would  apply  except  for  an 
exemption  wilh  respect  to  seeds  from 
cultivation.  These  prohibitions,  m  part, 
would  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  import,  or  export,  transport  in 
interstate  or  foreign  commerce  m  Ihe 
course  of  a  commerical  activity,  or  sell 
or  offer  for  sale  this  species  in  interstate 
or  foreign  commerce.  Certain  exceptions 
would  apply  to  agents  of  the  Service  and 
State  conversation  agencies.  The  Act 
and  50  CFR  17.72  also  provide  for  the 
issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
Threatened  species,  under  certain 
circumstances.  International  and 
interstate  commerical  trade  in  Senecio 
franciscanus  is  not  known  to  exist.  It  is 
not  anticipated  that  many  trade  permits 
involving  plants  of  wild  ongjn  would 
ever  be  issued  since  this  plant  is  not 
common  in  the  wild  and  is  not  presently 
in  cultivation. 

Section  9(a)(2)(B)  of  the  Act.  as 
amended  in  1982.  states  thai  it  is 
unlawful  to  remove  and  reduce  to 
possession  Endangered  plant  species 
from  areas  under  Federal  jurisdiction. 
Section  4(d)  provides  for  regulations  to 
provide  this  protection  to  Threatened 
plant  species.  This  new  prohibition  will 
apply  to  Senecio  franciscanus  once  new 
regulations  are  promulgated.  Permits  for 
exceptions  to  this  prohibition  are 
available  through  Sections  10(a)  and 
4(d)  of  the  Act,  following  the  general 
approach  of  50  CFR  17.72  until  revised 
regulations  are  promulgated. 

Requests  for  copies  of  the  regulations 
on  plants  and  inquiries  regarding  them 
may  be  addressed  to  the  Federal 
Wildlife  Permit  Office,  U.S.  Fish  and 
Wildlife  Service.  Washington,  D.C. 
20240  (703/235-1903).  It  is  anticipated 
that  few  taking  permits  for  the  species 
will  ever  be  requested. 

The  Service  will  now  review  this 
species  to  determine  whether  it  should 
be  considered  for  placement  upon  the 
Annex  of  the  Convention  on  Nature 
Protection  and  Wildlife  Preservation  in 
the  Western  Hemisphere,  and  v»hether  it 
should  be  considered  ior  olht  r 
appropriate  international  agrecmeiiis. 

The  Senice  determined  on  June  lO, 
1982  that  this  proposed  action  is  not 
major  as  defined  in  Flxecutivp  Order 
12291  and  does  nut  have  a  significant 
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economic  effect  on  a  substantial  number 
of  small  entitiers  as  defined  in  the 
Regulatory  Flexibility  Act.  San 
Francisco  Peaks  groundsel  occurs  as 
only  one  known  population  on  land 
administered  solely  by  the  U.S.  Forest 
Service.  No  small  entities,  cities,  towns. 
or  businesses  occur  in  the  proposed 
Critical  Habitat  area.  No  small  entities 
in  the  adjacent  region  are  foreseen  to  be 
affected  by  this  listing  proposal.  The 
private  concession  which  operates  the 
ski  area  has  no  facilities  in  the  proposed 
Critical  Habitat  and  will  not  be  affected. 
The  Forest  Service  is  totally  responsible 
for  the  trails  in  the  proposed  Critical 
Habitat.  If  information  to  the  contrary  is 
brough  forward,  this  certifications  will 
be  modified  prior  to  the  final  rule.  This 
finding  is  made  as  a  result  of  analyses 
by  the  Office  of  Endangered  Species  of 
information  received  from  Regional  Fish 
and  Wildlife  Service  staff.  U.S.  Forest 
Service  personnel,  Justice  Department 
personnel,  and  .\avajo  legal  advisers. 

Natiooal  Enviroiunental  Policy  Act 

An  environmental  assessment  has 
been  prepared  in  conjunction  with  this 
proposal.  It  is  on  file  in  the  Ser\ice's 
Office  of  Endangered  Species,  1000  N. 
Glebe  Road,  Arlington,  Virginia,  and  in 
the  Regional  Office  {see  ADDRESSES 
section)  and  may  be  examined  by 
appointment,  during  regular  business 
hours.  This  assessment  forms  the  basis 
for  a  decision  that  this  is  not  a  major 
Federal  action  which  would  significantly 
affect  the  quality  of  the  human 
environment  within  the  meaning  of 
Section  102(2)(c)  of  the  .National 
Environmental  Policy  .Act  of  196y  1 40 
CFR  Parts  1500-1508). 

Public  Comments  Solicited 

The  Service  intends  that  the  rules 
finally  adopted  will  be  as  accurate  and 
effective  as  possible  in  the  conservation 
of  any  Endangered  or  Threatened 
species.  Therefore,  any  comments  or 
suggestions  from  the  public,  other 


concerned  governmental  agencies,  the 
scientific  community,  industry,  private 
interests,  or  any  other  interested  party 
concerning  any  aspect  of  these  proposed 
rules  are  hereby  solicited. 

Comments  particularly  are  sought 
concerning: 

|1)  Biological  or  other  relevant  data 
concerning  any  threat  (or  the  lack 
thereof)  to  Senecio  franciscanus: 

(2)  The  location  of  any  additional 
populations  of  Senecio  franciscanus  and 
the  reasons  why  any  habitat  of  this 
species  should  or  should  not  be 
dftormined  to  be  Critical  Habitat  as 
provided  by  Sectmn  4  of  the  Act: 

(t)  Additional  information  concerning 
the  range  and  distnhution  of  this 
species: 

(4)  Current  or  planned  activities  in  the 
subject  area;  the  probable  impacts  of 
such  activities  on  the  area  designated  as 
Cntiral  Habitat;  and 

(5)  The  foreseeable  economic  and 
other  impacts  of  the  Critical  Habitat 
designation  on  Federal  activities,  small 
entities,  private  individuals,  etc. 

rinal  prorr.ulgation  of  the  regulations 
on  Senecio  franciscanus  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides 
fi:r  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  davs  of  the  da'e  of  the  proposal.  Such 
requests  should  be  made  in  writing  and 
addressed  tu  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box  1306. 
.Mliuquerque.  New  Mexico  87103. 

.Vuthor 

The  primary  author  of  this  proposed 
rule  is  Ms,  Sandra  Limerick,  Endangered 
Species  Staff,  U.S.  Fish  and  Wildlife 
Service.  Department  of  the  Interior,  P  O 
Box  1306.  Albuquerque.  Nt  w  Mexico 
87103  (505/766-3972).  Status  information 
and  a  preliminary  listing  package  were 


provided  by  Dr.  Arthur  M.  Phillips  III 
and  Elaine  M.  Peterson,  Museum  of 
Northern  Arizona.  Route  4,  Box  720. 
Flagstaff.  Arizona  86001  (602/774-5211. 
Ext.  68).  Ms.  E.  La  Verne  Smith  of  the 
Service's  Washington  Office  of 
Endangered  Species  served  as  editor. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals.  Plants 
(agriculture). 

Proposed  Regulation  Profnuigation 

PART  17— tAM€NDEDl 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17  is 
revised  to  read  as  follows: 

Authority:  Pub.  L.  93-205.  87  Stat.  8ft4:  ful. 
L  95-632.  92  Stat.  3751.  Pub.  L  96-159.  93 
Stf.t  1241:  Pub.  L.  97-304.  96  Stal  1411  (16 
U.S.C.  1531  etseq.). 

2.  It  is  proposed  to  amend  §  17.12(h| 
Iv  adding,  in  alphabetical  order  the 
following  to  the  list  of  Endangered  and 
1  hreatened  plants: 

$17.12    I  Amended) 


Convnon  nttnt 


Historic  range 


Status 


When  HMed 


Cn»cal        Special 
habitat         rules 


AB'EP'AiCtAE  — As-y'  'array  S^^-feco  fraf<v<*ct?'»t« 


San  Francisco  Peaks  grouKJsel _ -..,„„ USA  (AZ)      T.. 


t79e(a)     NA. 


3,  .Also,  the  Service  proposes  tti 
amend  §  17.96(a)  by  adding  the  Critical 
Habitat  of  Senecio  ^rancisccnus  after 
that  of  the  (to  be  determined  at  OES 
immediately  before  the  rule  is  taken  to 
the  Federal  Register)  as  follows: 

§  17.96    I  Amended  I 

[a]  Flowering  plants. 


Family  Asteraceae:  San  Francisco 
Peaks  groundsel  (Senecio  franciscanus) 

Arizona:  Coconino  County;  Coconino 
National  Forest:  .Agassiz  Peak  and 
Humphreys  Peak;  T22N,  R7E.  NW  V,  Sec 
5;  T23N,  R^E.  \\  V  Sec.  32:  and  SW  K 
Sec,  29. 


Primary  constituent  elements  are  the 
loose-cinder,  talus  slopes  of  the  alpine 
tundra  system  of  the  San  Francisco 
Peaks  and  absence  of  disturbance  and 
damage  from  hikers. 
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SAN  FRANCISCO  PEAKS  GROUNDSEL 

SAN  PRANCI8C0  PEAKS 

oocoimfo  oouimr.  abisoiia 


R.6E.  R.7E. 


50 


COCONINO 


NATIONAL 


FORIST 

31 


ARIZONA 
•SMOW  BOm. 


T.23N 


-f . 


T.22N 


Dated;  October  \A   ^932 
|.  Craig  Potter, 

Acting  Assjstan!  Secrp!o.-y  ''(■■'  /'.s 
Wildlife  and  Parks. 

|FR  Doc   tL;-318,M  Kii..<!  !'.-;»-«;  8-t5  imj 
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contains   documents  other   than   rules   or 
proposed  ajles  that  are  applicable  to  the 
puWic,   Notices  of  hearngs  and 
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decisions   and   rulings,   delegations  of 
authonty,   filing   of  petitions   and 
applications  and  agency  statements  of 
organization   and   functions   are   examples 
o*  documents   appeanng   in   this  section 


CIVIL  RIGHTS  COMMISSION 

Rofida  Advisory  Committee;  Agenda 
and  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  conference  of  the  Florida 
Advisory  Committee  to  the  Commission 
will  convene  at  9:CX)  a.m.  and  will  end  at 
5:00  p.m.  on  December  9-10.  1962.  at  the 
Miami  Dade  Community  College 
Auditorium.  Downtown  Campus,  2nd 
Avenue;  a  meeting  will  convene  at  9:00 
a.m.  and  will  end  at  5.00  p.m.  on 
December  11, 1982,  at  the  Howard 
Johnson's  Plaza  Hotel,  Room — Plaza  =1. 
200  SE  2nd  Avenue,  Miami,  Florida 
33131.  The  purpose  of  the  conference  is 
to  explore  the  progress  made  since  the 
report  Confronting  Racial  Isolation  in 
Miami,  was  published.  The  purpose  of 
the  meeting  is  to  discuss  the  outcome  of 
the  conference  and  to  plan  followup 
activities  to  the  report. 

Persons  desiring  additional 
information  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Chairperson,  Ms.  Teresa  Saldiso.  815 
South  West  13th  Court.  Miami,  Florida 
33135.  (305)  85&-1363;  or  the  Southern 
Regional  Office,  Citizens  Trust  Bank 
Building,  Room  362,  75  Piedmont 
Avenue,  \.E.,  Atlanta  GA  30303,  (404) 
242-^391. 

The  conference  and  meeting  will  be 
conducted  pursuant  to  the  Provisions  of 
the  Rules  and  Regulations  of  the 
Commission. 

Dated  at  Wdshington.  DC.  .November  17, 
1982. 

John  I.  Binkley,  ' 

Advisory  Cowrmitpe  Management  Officer.    , 

|FR  [>.c  ei-Jlir;  Filed  11-19-82:  8:48  ani| 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

The  following  are  notices  of  the 
receipt  of  applications  for  duty-free 
entry  of  scientific  instruments  published 
pursuant  to  section  6(c)  of  the 
Educ:ational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651;  80  Stat.  897)  and  the 
regulations  issued  pursuant  thereto  (15 
CFR  Part  301  as  amended  by  47  FR 
32517). 

Interested  persons  may  present  their 
views  with  respect  to  the  question  of 
whether  an  instrument  or  apparatus  of 
equivalent  st.ientific  value  for  the 
purposes  for  which  the  instrument  is 
intended  to  be  used  is  being 
manufactured  in  the  United  States. 

Comments  must  be  filed  in 
accordance  with  S  301.5(a)  (3)  and  (4)  of 
the  regulations.  They  are  to  be  filed  in 
triplicate  with  the  Director,  Statutory 
Import  Programs  Staff,  U.S.  Department 
of  Commerce.  Washington.  D.C.  20230, 
WTthin  20  calendar  days  after  the  date 
on  which  this  notice  of  application  is 
published  in  the  Federal  Register. 

A  copy  of  each  application  is  on  file  in 
the  Department  of  Commerce,  and  may 
be  examined  between  8:30  A.M.  and  5:00 
P.M.,  Monday  through  Friday,  Room 
2097,  14th  and  Constitution  Avenue. 
.\W.,  Washington.  D.C.  20230. 

Docket  No.  82-00322.  Applicant: 
Michigan  State  University,  East  Lansing, 
MI  48824-1116.  Instrument:  Electron 
Microscope.  HB501.  Manufacturer:  VG 
Instruments.  Inc..  United  Kingdom. 
Intended  use  of  instrument:  The 
instrument  is  intended  to  be  used  to 
study  a  myriad  of  ordered  and 
disordered  solids  including  clay 
intercalation  compounds,  graphite 
intercalation  compounds,  amorphous 
semiconductors,  crystalline 
semiconductors,  layered  metallic 
structures,  and  polymers.  In  addition, 
the  instrument  will  be  used  to  study  a 
host  of  biological  materials.  The  primary 
research  objective  is  to  synthesize  and 
characterize  novel  materials  and  to 
identify  and  explore  unique  phenomena 
which  such  materials  should  exhibit. 
The  instrument  will  also  be  used  in  the 
education  of  graduate  students  and  will 
play  a  key  role  in  the  Ph.  D.  research 
programs  of  approximately  10  graduate 


students  each  year.  Application 
received  by  Commissioner  of  Customs: 
September  2. 1982. 

Docket  No.  82-00381.  Applicant; 
Cornell  University,  Department  of 
Chemistry,  Baker  Laboratory,  Ithaca, 
New  York  14853.  Instrument;  Excimer 
Laser,  EMG  101.  Manufacturer;  Lambda 
Physik  GmbH  and  Company,  West 
Germany.  Intended  use  of  instrument: 
The  instrument  will  be  used  as  an 
energy  source  to  pump  a  high  power 
tunable  dye  laser  system.  The  high  peak 
and  average  power  of  this  total  system 
will  be  used  to  do  unique  multiphoton 
experiments  to  determine  the  electronic 
structure  and  photophysics  of  molecules 
of  high  chemical  interest.  In  addition, 
the  instrument  will  be  used  by  a  variety 
of  graduate  students  and  postdoctoral 
fellows  who  will  learn  the  fundamental 
techniques  of  laser  application  to 
chemical  research.  Application  received 
by  Commissioner  of  Customs:  October 
18, 1982. 

Docket  No.  83-1.  Applicant: 
University  of  South  Alabama, 
Purchasing  Department,  Administration 
Bldg.  285,  Mobile,  AL  36688.  Instrument: 
Electron  Microscope,  EM  109. 
Manufacturer;  Carl  Zeiss,  West 
Germany.  Intended  use  of  instrument: 
The  instrument  is  intended  to  be  used 
for  ultrastructural  studies  of  histologic 
and  cytologic  materials  from  human  and 
animal  sources  in  order  to  make 
diagnoses  to  further  patient  care  and  to 
better  understand  disease  processes. 
The  instrument  will  also  be  used  in 
teaching  resident  physician  pathologists 
and  medical  students  ultrastructural 
diagnostic  techniques.  Application 
received  by  Commissioner  of  Customs: 
October  15,  1982. 

Docket  No.  83-3.  Applicant;  Stanford 
University,  W.  W.  Hansen  Laboratories. 
Stanford,  CA  94305.  Instrument; 
Centerless  Grinder  Type  FB  40, 
Diamond  Wheel  and  other  Accessories. 
Manufacturer;  Boccadora,  S.A.. 
Switzerland.  Intended  use  of  instrument: 
The  instrument  is  intended  to  be  used 
for  studies  of  lithium  niobate,  lithium 
germanium  oxide,  yhriam  aluminum 
garnet,  sapphire,  and  other  oxide 
crystals.  The  linear,  non-linear  and 
active  optical  properties  of  single  crystal 
fibers  grown  from  these  materials  will 
be  studied.  Application  received  by 
Commissioner  of  Customs;  October  20, 
1982. 
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Docket  No.  83-4.  Applicant:  New  York 
University  Medical  Center,  Department 
of  Cell  Biology,  550  First  Avenue,  New 
York.  NY  10016.  Instnunent:  Electron 
Microscope.  IEM-1200  EX  with 
Accessories.  Manufacturer  JEOL  Ltd., 
Japan.  Intended  use  of  instrument:  The 
instrument  is  intended  to  be  used  for  the 
study  of  the  structure  of  eukaryotic  cells 
and  cell  organelles.  Application 
received  by  Commissioner  of  Customs: 
October  18, 1982. 

Docket  No.  83-13.  Applicant: 
Washington  University,  c/o  Purchasing 
Department,  St.  Louis,  Missouri  63130 
Instrument:  Mass  Spectrometer  (thermal 
ionization).  Model  354.  Manufacturer 
V.G.  Isotopes,  Limited,  United  Kingdom 
Intended  use  of  instrument:  The 
instrument  is  intended  to  be  used  for 
studies  of  natural  samples  of  terrestn,)! 
and  extraterrestrial  materials. 
Experiments  will  consist  of  analysis  of 
isotopic  composition  and  abundance  of 
constituent  elements.  It  is  expected  that 
the  instrument  will  also  be  used  by 
graduate  students  and  that  this  usage 
will  be  important  in  their  education  and 
training  as  scientists.  Application 
received  by  Commissioner  of  Custom.'; 
October  18, 1982. 

Docket  No.  83-19.  Applicant: 
California  Institute  of  Technology, 
Pasadena,  California  91125.  Instrument: 
Dye  Laser.  FL  2002.  Manufacturer: 
Lambda  Physik  GmbH.  &  Company  KG. 
West  Germany.  Intended  use  of 
instrument:  The  instrument  is  intended 
to  be  used  in  an  experiment  which 
involves  the  photodissocistion  of 
weakly  bound  molecules  in  a  pulsed 
molecular  beam  using  a  pulsed  COa 
laser  followed  by  investigation  of  the 
products  by  laser  induced  fluoresceno 
The  particular  system  to  be  studied  is 
Rthylene-nitric  oxide.  Application 
received  by  Commissioner  of  Customs 
October  20. 1982. 

Docket  No.  83-20,  Applicant;  Nat)on;il 
Institutes  of  Health,  National  Institute  of 
Environmental  Health  Sciences.  P.O. 
Box  12233,  Research  Triangle  Park,  NC 
27709,  Instrument:  Electron  Microscope. 
FM  lOCA,  Manufacturer:  Carl  Zeiss. 
West  Germany.  Intended  use  of 
instrument;  The  instrument  is  intended 
to  be  used  for  studies  on  experimental 
animal  tissues  that  have  been  exposed 
to  chemicals  of  environmental  interest. 
Application  received  by  Commissioner 
of  Customs:  October  20, 1982. 

Docket  No.  83-23,  Applicant:  United 
States  Department  of  Agriculture, 
National  Animal  Disease  Center, 
Agricultural  Research  Service,  North 
Central  Region,  RR,2,  Dayton  Avenue, 
Building  ^  Room  #88,  Ames,  Iowa 
50010.  Instrument:  Electron  Microscope, 
EM-410  and  Accessories,  Manufacturer: 


N.  V.  Philips,  The  Netherlands.  Intended 
use  of  instnunent:  The  instrument  is 
intended  to  be  used  for  structural 
examination  of  animal  tissues  and  fluids 
of  microorganisms.  Application  received 
by  Commissioner  of  Customs:  October 
20, 1982. 

Docket  No.  83-25,  Applicant;  Idaho 
State  University,  Pocatello.  Idaho  83209 
Instrument:  Electromagnetic  Receiver, 
=EM  16-VLF.  Manufacturer:  Geonics 
Canada.  Intended  use  of  instrument;  The 
instrument  is  intended  to  be  used  for  the 
study  of  the  influence  of  geologic 
formations  on  Very  Low  Frequency 
(VLF)  radio  waves.  Measurements  will 
be  conducted  at  stations  across 
suspected  geologic  struclures  and 
interpretation  of  the  data  obtained  will 
be  made  Students  and  faculty  will  use 
the  instrument  to  solve  practical 
geologic  problems  in  the  field. 
Apphcation  received  by  Commissioner 
uf  Customs;  October  20,  1982. 

Docket  No.  83-26.  Applicant-  U.S. 
Depfirtment  of  Energy.'.  Morganfown 
Energy  Technology  Center  P.O  Box  880. 
Collins  Ferry  Road.  Mnrganti^wn.  WV 
26506.  Intended  use  of  inslnjm.ent-  The 
instrument  is  intended  to  be  used  as  an 
energy  source  to  pump  a  high  tunable 
dye  laser  system.  The  high  peak  and 
average  power  of  this  total  Rvstprn  will 
be  used  to  probe  and  monitor  the 
spectroscopy  and  kinetics  of  high 
temperature  chemical  species  relevant 
to  enrigy  systems  Application  received 
by  Commissioner  of  Customs:  October 
20,  1982. 

(Catalog  of  Federal  Domestic  Aimistsnce 
Program  .No  11  106.  Importation  of  Doty-Free 
Educritionai  end  Scientific  Materials.) 
Richard  M,  Seppe, 
Diifctor.  Statutory  Import  Programs  Slaff. 

|VR  n.n-  g2-31t(Ob  Filed  71-l!M*:(M»a«) 
B«.LMG  CODC  3510-a5-M 


(Case  No.  637] 

AEG-Kante  Turb^nenfabr*  GmbH: 
Order  Vacating  Tefnporary  Dental  of 
Export  Privileges 

By  Onier  of  October  5,  1962,  47  FR 
44603  (October  8,  1982),  respondent 
AEG-Kanis  Turbinenfabrik  GmbH 
(",'\EG-Kanis")  Frunkenstrasse  70-80.  D- 
8500  Nuernberg,  Federal  Republic  of 
Germany  and  .A.ltendorfer  Strasse  39-85. 
LM300  Essen,  1,  Federal  Republic  of 
Germany,  was  temporarily  denied. 
pursuant  to  §  388,19  of  the  Exp<jri 
Administration  Regulations  [currently 
codified  at  15  CFR  Part  368,  et  seq. 
(1982))  (the  "Regulations"),  export 
privileges  concerning  U.S. -origin 
commodities  and  technical  data  for  or 


relating  to  oil  and  gas  exploration, 
production,  transmission,  or  refinement 

The  U.S.  Department  of  Commerce 
(the  "Department")  has  filed  a  Motion  to 
Vacate  Temporary  Denial  Order,  giving 
as  reasons  for  its  motion  the  recent 
amendment  of  the  Regulations  to 
rescind  the  export  controls  on  oil  and 
gas  equipment  and  technology  imposed 
on  December  30, 1981  and  June  22.  1982 
The  Department  states  that  the 
administrative  proceeding  against  AEG- 
Kanis  was  based  on  the  now-rescinded 
controls.  The  Department  also  states 
that  it  will  take  no  further  action  to 
enforce  those  controls. 

Accordingly,  it  is  hereby  ordered  that, 
effective  immediately,  the  Order  of 
Oc'o'^er  5,  1982.  is  vacated,  1  hereby 
retain  jurisdiction  over  this  matter  fo' 
the  limited  purpose  of  dealing  with  the 
administrat!\e  record  m  accordance 
with  I  388,20  of  thf  Regulations. 

A  rcpv  of  this  Order  shall  be  served 
upon  AEG-Kanis  and  published  in  the 
Federal  Register. 

DHtpd:  November  16,  1982. 
Thomas  W.  Hoya. 
Hearing  Commissioner. 

IFR  Diu    82-51(«8  Filed  11-17-82.  4:.T-  pm| 
BCU-fNG  CODE   36l0-2i-«l 


The  City  College  of  ttw  Crty  University 
of  New  York:  Decision  on  Application 
for  Duty-Free  Entry  of  Scientific 
(r>strument 

The  following  is  a  decision  on  an 
application  for  duty-free  entry  of  a 
scienufic  instrument  pursuant  to  Section 
6(c)  of  the  Educational,  Scientific,  and 
CuitUTui  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897)  and  the 
regulations  issued  pursuant  thereto  (15 
CFR  Part  301  as  amended  by  47  FR 
32517). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
betwr  en  8;30  A.M  and  5  00  PM  in  Room 
2097,  Statutory  Import  Programs  Staff, 
U,S.  Department  of  Commerce.  14th  and 
Constitution  Avenue,  .\  W    \\  ashington, 
D.C.  20230, 

Docket  No.  82-00227.  Applicant:  The 
City  College  of  the  City  University  of 
New  "t'ork,  Department  of  Physics, 
Convent  Avenue  and  138th  Street,  New 
York,  N  Y,  10031,  Instrument,  RF 
Hydrogen  Source  and  Electronics, 
Manufacturer;  University  of  Stirling, 
United  Kingdom.  Intended  use  of 
instrument;  See  notice  on  page  29582  in 
the  Federal  Register  of  [uly  7.  1982, 

Comments:  No  comments  have  been 
received  with  respect  to  this  application. 
Decision;  Application  approved.  .No 
instrument  or  apparatus  of  equivalent 
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scientific  value  to  the  foreign 
instmment,  for  such  purposes  as  this 
instmment  ij  intended  to  be  used,  is 
being  manufactured  in  the  United 
States.  Reasons:  The  foreign  instrument 
provides  the  capability  of  producing 
beams  of  hydrogen  atoms  with 
dissociation  of  approximately  95  percent 
and  densities  in  the  range  of  5  x  10'^  to 
2xlO'*per  cubic  meter.  The  National 
Bureau  of  Standards  advises  in  its 
memorandimi  dated  September  16. 1982, 
that  (1)  the  capabilities  of  the  foreign 
instrument  described  above  are 
pertinent  to  the  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  instrument 
for  the  applicant's  intended  use. 

The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  such  purposes  as  this 
instrument  is  intended  to  be  used,  which 
is  being  manufactured  in  the  United 
States. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11  105,  Importation  of  Duty  Free 
Educational  and  Sciectific  Maten.ils) 
Richard  M.  Seppa. 

Director.  Statutory  Irrport  Programs  Staff. 

IFR  Doc.  9:-3ia06  Filed  n-t9-ai  ft45  am| 
BIUJNQ  C00€  3510-25-H 


[Case  No.  6331 

Creusot-Lolre  S.A.;  Order  Vacating 
Temporaf7  Denial  of  Export  Privileges 

By  Order  of  August  26, 1982,  47  FR 
38189  (August  30. 1982,  as  modified  by 
Order  of  September  23, 1982.  47  FR 
42392  (Septemer  27, 1982),  respondent 
Creusot-Loire  S.A.  CCreusot-Loirr")  42 
Rue  d'Anjou.  75008  Paris,  France,  was 
temporarily  denied,  pursuant  to  §  388.19 
of  the  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  Part  368.  et  seq.  (1982))  (the 
"Regulations"),  export  privilegf's 
concerning  U.S.-origin  commodities  and 
technical  data  for  or  relating  to  oil  and 
gas  exploration,  production, 
transmission,  or  refinement. 

The  Department  of  Commerce  (the 
"Department")  has  filed  a  Motion  to 
Vacate  Temporary  Denial  Order,  giving 
as  reasons  for  its  motion  the  recent 
amendment  of  the  Regulations  to 
rescind  the  export  controls  on  oil  and 
gas  equipment  and  technology  imposed 
on  December  30, 1981  and  June  22. 1982. 
The  Department  states  that  the 
administrative  proceeding  against 
Creusot-Loire  was  based  on  the  now- 
rescinded  controls.  The  Department  also 
states  that  it  will  take  no  further  action 
to  enforce  those  controls. 


Accordingly,  it  is  hereby  ordered  that, 
effective  immediately,  the  Order  of 
.'\ugust  26, 1982.  as  modified  by  the 
Order  of  September  23, 1982,  is  vacated. 
I  hereby  retain  jurisdiction  over  this 
matter  for  the  limited  purposes  of 
dealing  with  the  administrative  record 
in  accordance  with  §  388  20  of  the 
Regulations. 

A  copy  of  this  Order  shall  be  served 
upon  Creusot-Loire  and  published  in  the 
Federal  Register. 

Datpd:  November  16.  19H2. 
Thomas  W.  Hoy  a. 

f!"cr'n<^  Commissioner. 

;™i).r.   H2   TIMW  nlftd  n-ir-82;4:57pnil 
BILLING  COOe  3S10-2S-II 


[Case  No.  632] 

Dresser  (France)  S.A.;  Order  Vacating 
Temporary  Denial  of  Export  Prfvtteges 

By  Order  of  August  26.  1982,  47  FR 
36170  (August  30.  1982),  as  modified  by 
Order  of  September  7.  1982,  47  FR  39708 
(September  9.  1982),  respondent  Dresser 
(France)  S.A.  ("Dresser-France ')  Cedex 
L  192,  SILIC  5  Rue  d'Antony.  94563 
Rungis,  France,  was  temporarily  denied. 
pursuant  to  §  388.19  of  the  Export 
.Administration  Regulations  (currently 
codified  at  15  CFR  Part  368,  et  spq. 
(19821)  (the  "Regulations"),  export 
privileges  concerning  U.S.-origin 
commodities  and  technical  data  for  or 
relating  to  oil  and  gaa  exploration, 
production,  transmission,  or  refinement. 

The  Department  of  Commerce  (the 
Department")  has  filed  a  Motion  to 
Vacate  Temporary  Denial  Order,  gi\'ing 
as  reasons  for  its  motion  the  recent 
amendment  of  the  Regulations  to 
rescind  the  export  controls  on  oil  and 
gas  equipment  and  technology  imposed 
on  December  30,  1981  and  June  22.  1982. 
The  Department  st.ites  that  the 
administratne  proceeding  against 
Dresser-France  was  based  on  the  now- 
rescinded  controls.  The  Department  also 
states  thai  it  will  take  no  further  action 
to  enforce  those  controls. 

Accordingly,  it  is  hereby  ordered  that, 
effective  immediately,  the  Order  of 
August  26,  1982,  as  modified  by  the 
Order  of  September  7. 1982,  is  vacated.  1 
hereby  retain  jurisdiction  over  this 
matter  for  the  hmited  purpose  of  dealing 
with  the  administrative  record  in 
accordance  with  Section  388.20  of  the 
Regulations. 

.\  copy  of  this  Order  shall  be  served 
upon  Dresser-France  and  published  in 
the  Federal  Register. 


JMI 


Dated  Norvember  16, 1982. 
Thomas  W.  Hoys, 

Hearing  Commissioner. 

|FR  Doc  82-31900  Filed  ll-1T-«ft  4:57  pm) 
BHJJNG  COOE  SSIO-ZS-a 


[Case  No.  6351 

John  Brown  Engineering  Ltd^  Order 
Vacating  Temorary  Denial  of  Export 

Privileges 

By  Order  of  September  9. 1982,  47  FR 
40205  (Septmber  13, 1982),  respondent 
John  Brown  Engineering  Ltd.  ("John 
Brown")  Clydebank.  Dunbartonshire, 
G81  lYA,  Scotland,  and  three  named 
related  parties  were  temporarily  denied, 
pursuant  to  S  388.19  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Part  368,  et  seq. 
(1982))  (the  "Regulations"),  export 
privileges  concerning  U.S.-origin 
commodities  and  technical  data  for  or 
relating  to  oil  and  gas  exploration, 
production  transmission,  or  refinement. 

The  Department  of  Commerce  (the 
"Department")  has  filed  a  Motion  to 
Vacate  Temporary  Denial  Order,  giving 
as  reasons  for  its  motion  the  recent 
amendment  of  the  Regulations  to 
rescind  the  export  controls  on  oil  and 
gas  equipment  and  technology  imposed 
on  December  30, 1981  and  June  22, 1982. 
The  Department  states  that  the 
administative  proceeding  against  joLn 
Brown  was  based  on  the  now-rescinded 
controls.  The  Department  also  states 
that  it  will  take  no  further  action  to 
enforce  those  controls. 

Accordingly,  it  is  hereby  ordered  that, 
effective  immediately,  the  Order  of 
September  9. 1982,  is  vacated,  I  hereby 
retain  jurisdiction  over  this  matter  for 
the  hmited  purpose  of  dealing  with  the 
administrative  record  in  accordance 
with  §  388.20  of  the  Regulations. 

A  copy  of  this  Order  shall  be  served 
upon  John  Brown  and  the  named  related 
parties  and  published  in  the  Federal 
Register. 

Dated:  Novermber  16, 1982. 
Thomas  W.  Hoya, 

Hearing  Commissioner. 

[(■■R  Ooc  82-31Mn  Filed  11-17-82.  4.57  pml 
BILLING  COOE  U10-2S-M 


[Case  No.  638] 

Mannesmann  Aniagenbau 
AktlengeseUsctiaft  Order  Vacating 
Temporary  Denial  of  Export  Privileges 

By  Order  of  October  5,1982.  47  FR 
44604  (October  a  1982),  respondent 
Mannesmann  Aniagenbau 
Aktiengesellschaft  ("Mannesmann 
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Anlagenbau")  Theodorstrasse  90,  4000 
Dusselorf  30.  Federal  Republic  of 
Germany,  and  two  named  related 
parties  were  temporarily  denied, 
pursuant  to  §  388.19  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Part  368,  et  sf;q. 
(1982))  (the  "Resulations").  export 
privileges  concerning  U.S.  origin 
commodities  and  technical  data  for  or 
relating  to  oil  and  gas  exploration, 
production,  transmission,  or  refinement. 

The  Department  of  Commerce  (the 
"Department")  has  filed  a  motion  to 
Vacate  Temporary  Denial  Order,  giving 
as  reasofis  for  its  motion  the  rerer' 
amendnPDt  of  the  Reguliitions  to 
rescind  the  export  controls  on  oil  and 
gas  equipment  and  technology  imposed 
on  December  30.  1981  and  lune  22.  1982. 
The  Department  state.s  that  the 
administrative  proceeding  against 
Mannesmann  Anlagenbau  was  based  on 
the  now-rescinded  controls.  The 
Department  also  states  that  it  will  take 
no  further  action  to  enforce  those 
controls. 

Accordingly,  it  is  hereby  oidered  that, 
effective  immediately,  the  Order  of 
October  5.  1982.  is  vacated.  I  hereby 
retain  jurisdiction  over  this  matter  for 
the  limited  purpose  of  dea'ing  with  the 
administratue  record  in  accordance 
with  Section  388.20  of  the  Regulations. 

A  copy  of  this  Order  shall  be  served 
upon  Mannesmann  Anlagenbau  and  the 
nam.ed  related  parties  and  Jjublishcd  in 
the  Federal  Register. 

Diited;  Noverr,ht=r  Iti  !<}H2. 
Thomas  VV.  Hoya, 
}  !i'arii:g  Cjninhss  ior.er. 
ira  Doc  82-31902  Filed  11-17-82;  MS  pm| 
BILLING  CODE  3510-2S-M 


(Case  No.  6341 

Muovo  Pignone  S^.A.  Ir»dusthe 
Meccanic4>e  E  Fonderia:  Order 
Vacating  Temporary  Denial  of  Export 
Prtvileges 

By  Order  of  September  4.  1982,  47  FR 
86706  (September  9,  1982).  respondent 
Nuovo  Pignone  S.p.A  Industrie 
Meccaniche  E  Fonderia  ("Nuovo 
Pignone"),  2  Via  F.  Malteucci,  50100 
Florence.  Italy,  and  a  named  related 
party  were  temporarily  denied,  pursuant 
to  §  388.19  of  the  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  Part  368,  et  seq.  (1982))  (the 
"Regulations"),  export  privileges 
concerning  U.S. -origin  commodities  and 
technical  data  for  or  relating  to  oil  and 
gas  exploration,  production, 
transmission,  or  refinement. 

The  Department  of  Commerce  (the 
'T)epartment ")  has  filed  a  Motion  to 


Vacate  Temporary  Denial  Order,  giving 
as  reasons  for  its  motion  the  recent 
amendment  of  the  Regulations  to 
rescind  the  export  controls  on  o;l  and 
gas  equipment  and  technology  imposed 
nn  December  30.  1981  and  June  22,  1982 
The  Department  states  that  the 
adm.inistrabve  proceeding  aqa  nsl 
.Nuovo  Pignone  was  based  on  !he  now- 
rescinded  controls.  The  Department  also 
s'ates  thr.'  '•  Will  take  no  further  action 
to  enforce  those  coi'''rois. 

Accordingly,  it  is  h.;reby  ordered  that, 
effective  immediately,  the  Order  of 
September  4.  1982.  is  vacated.  I  hereby 
retain  jurisdiction  o:c.t  this  matter  for 
the  limited  purpose  of  dealinj?  with  the 
administrative  record  in  accordance 
with  Section  388.20  of  the  Regulations. 

A  copy  of  this  Order  shall  be  served 
upon  Nuovo  Pignone  and  the  named 
related  party  and  published  in  the 
Federal  Register. 

Dated  November  16, 1982. 
Thomas  W.  Hoya, 

Hearing  Commissioner. 

|FR  Doc  82-31903  Filed  11-17-82:  4:57  prnj 
BILLING  CODC  3510-2S-4I 


Jet  Propulsion  Laboratory;  Decision 
on  Appliccation  for  Daty-Free  Entry  of 
Scientific  Instrument 

rhe  following  is  a  decision  on  an 
application  for  duty-free  entry  of  a 
scientific  instrument  pursuant  to  Section 
6(c)  of  the  Educational.  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897)  and  the 
regulations  issued  pursuant  thereto  (15 
CFR  Part  301  as  amended  my  47  FR 
32517). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
between  8:30  AM  and  5:00  PM  in  Room 
3097,  Statutory  Import  Programs  Staff, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W..  Washington, 
DC.  20230. 

Docket  No.  82-00242.  Applicant:  Jet 
Propulsion  Laboratory,  4800  Oak  Grove 
Drive.  Pasadena,  CA  91109  Instrumeni; 
Millimeter  Wavelength  Ca-cinotron. 
Manufacturer:  Thomson  CSF,  France. 
Intended  use  of  instrument:  Si  e  Notice 
on  page  30538  in  the  Federal  Register  of 
July  14,  198Z 

Comments:  No  comments  have  bt;e;i 
received  with  respect  to  this  application. 
Decision:  Application  approved.  No 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  this 
instrument  is  intended  to  be  used,  is 
being  manufactured  in  the  United 
States.  Reasons:  The  foreign  instrument 
provides  a  minimum  of  one-watt  at  a 
frequency  between  305  and  315 


.gigahertz.  The  National  Bureau  of 
Standards  advises  in  its  memorandum 
d.ited  September  16.  1982  that  |li  the 
capabibty  of  the  foreign  instrument 
disiiibed  ab<'ve  is  pertinent  to  the 
applicant  s  intended  purpose  and  (2)  it 
knows  of  no  domestic  instniment  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  this 
instrument  is  intended  to  be  used,  which 
is  being  manufactured  in  the  United 
States. 

Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Chity-Free 
Educalioncil  and  Scientific  Materials.) 

Richard  M.  Seppa, 

Director.  Statutory  Import  Programs  Staff. 

|FR  Doc  82-31908  Filed  11-19-«Z:  t:*&  *m\ 
BMJJMG  COM  3S10-2S-II 


President  and  Fellows  ot  Harvard 
College;  Decision  on  Application  for 
Dufj-^-ree  L;itry  of  Scientific 

Instrument 

The  following  is  a  decision  on  an 
application  for  duty-free  entry  of  a 
scientific  instrument  pursuant  to  Section 
6(c]  of  the  Educational.  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897)  and  the 
regulation  issued  pursuant  thereto  (15 
CFR  Part  301  as  amended  by  47  FR 
32517). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
between  8:30  AM  and  5:00  PM  in  Room 
2097,  Statutory  Import  Programs  staff, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue.  N.W..  Washington. 
DC.  20230. 

Docket  No.  82-00235.  Applicant: 
President  and  Fellows  of  Harvard 
College,  Office  for  Sponsored  Research. 
Holyoke  Center  458,  Cambridge,  MA 
02138.  Instniment:  Excimer  Laser.  EMG 
101.  Manufacturer  Lambda  Physik 
GmbH,  West  Germany,  Intended  use  of 
instrument:  See  Notice  on  page  30538  in 
the  Federal  Register  of  July  14, 1982. 

Comments'  No  comments  have  been 
received  with  respect  to  this  application. 
Decision:  Application  approved.  No 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  th.s 
instrument  is  intended  to  be  used   w.is 
being  manufactured  in  the  United  States 
at  the  time  the  foreign  instrument  was 
ordered  (December  10,  1981)  Reasons: 
The  foreign  instrument  provides  a  pulse 
energy  of  150  millijouies  for  xenon 
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chloride  at  306  nanometers.  The  most 
closely  comparable  domestic  instrument 
is  the  Tachisto  Model  800XR  which  is 
manufactured  by  Tachisto  Incorporated. 
13  Highland  Circle,  Needham.  Mass. 
02194.  The  domestic  instrument 
provided  a  pulse  energy  of  90  millijoules 
for  xenon  chloride  at  308  nanometers  at 
the  time  of  order.  The  National  Bureau 
of  Standards  advises  in  its 
memorandum  dated  September  9,  1982 
that  (1)  the  capability  of  the  foreign 
instrument  described  above  is  pertinent 
to  the  applicant's  intended  purpose  and 
(2)  it  knows  of  no  domestic  instrument 
or  apparatus  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
applicant's  intended  use  which  was 
available  at  the  time  the  foreign 
instrument  was  ordered. 

The  Department  of  Commerce  knows 
of  no  other  instnmient  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  this 
instrument  is  intended  to  be  used,  which 
was  being  manufactured  in  the  L'nited 
States  at  the  time  the  foreign  instrument 
was  ordered. 

[Catalog  of  Federal  Domestic  Assistance 
Pro^^m  No.  11.106.  [mportation  of  Duty-Free 
Editcationai  and  Scientific  MateridU] 
Rkkard  M.  Seppa. 
Director.  Statutory  Import  Profuvms  Staff. 

(FR  Do*  82-31ffl0  Filed  11-19-SI:  8:4S  smj 
BILUNG  COOe  3S10-25-M 


University  of  Delaware;  Decision  on 
AppVcation  for  Duty-Free  Entry  of 
Scientific  Instrument 

The  following  is  a  decision  on  an 
application  for  duty-free  entry  of  a 
scientific  instrument  pursuant  to  Section 
6(c)  of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L  89-651.  80  Stat  897)  and  the 
regulations  issued  pursuant  thereto  (15 
CFR  Part  301  as  amended  bv  47  FR 
32517). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
between  8:30  AM  and  5:00  PM  in  Room 
2097,  Statutory'  Import  Programs  Staff, 
U.S.  Department  of  Commerce,  14th  and 
Constitation  Avenue.  N.W  ,  Washington, 
DC.  20230. 

Docket  No.  81-00834.  Applicant; 
University  of  Delaware,  Depflrtmeat  of 
Chemical  Engineering,  Newark,  DE 
19711.  Instrument:  Potentiostat  with 
Accessories.  Manufacturer:  Santron. 
Sweden.  Intended  use  of  instrument  See 
Notice  on  page  43731  in  the  Federal 
Register  of  August  31. 1961. 

Comments:  No  coounents  have  been 
receiTed  with  resjject  to  this  application. 
Decision:  Applicatioa  approved.  No 
instnsBent  or  apparatus  of  equivalent 


scientific  value  to  the  foreign 
in,strument,  for  such  purposes  as  this 
instrument  is  intended  to  be  used,  is 
being  manufactured  in  the  United 
States.  Reasons:  The  foreign  instrument 
provides  the  capability  to  raise  the 
temperature  in  preset  increment  of  0.1 
degrees  centigrade  (CI  in  the  range  of 
zero  to  99,9  C.  The  .National  Bureau  of 
Standards  advises  in  its  memorandum 
dated  October  18.  982  that  (1)  the 
capability  of  the  foreign  instrument 
described  above  is  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicants  intended  use 

The  Department  of  Commerce  knows 
of  no  ether  in.';trument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  this 
Instrument  is  intended  to  be  used,  which 
is  being  manufactured  in  the  United 
States. 

(Catalog  of  Fedt-ral  Domestic,  A.ssistaruje 
Pr<j).;ram  No  11.105.  Importation  of  Doly-Free 
pAiiKahonal  and  Scientific  Materials.) 
Richard  M.  Seppa. 
Director,  Statutory  Import  Programs  Staff. 

;!■■«  D.K    6^-.^^<Mr  Vi\m\  ll-t9-82.  a:45  ami 
BILUNG  COOE  3S10-2S-M 


Office  of  the  Secretary 

Agency  Forms  Under  Review  by  tt>e 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposals  for 
the  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  f44  U.S.C.  Chapter  35). 

.\::;ency  Bsreau  of  the  Censiis. 

Title:  Annual  Demographic  Survey 

Type  of  Request  Reinstatement. 

Burden;  61,CXX)  respondents:  24.400 
reportuiB  ht)tjrs 

Nt-fds  and  L'ses:  This  supplement  is  tiie 
simrte  of  data  on  work  ex[>erience.  personal 
and  family  income,  poverty  levels,  population 
status,  and  migration.  These  measurements 
will  he  analyzed  with  respect  to  each  other 
as  well  as  with  u*<magraphic  variables  such 
as  education,  age.  rare,  and  sex 

.Effected  Public;  58,(X10  interviewed 
households  in  March  1983  Current  Population 
Survey  fCPS]  and  2,500  Spanish  American 
Ikiaiehokls  selected  from  November  1982 

el's. 

Frequency   .Annually 

ResfKindenis  Obligation.  Voluntary. 

OMU  Deck  Officer:  Timothy  Sprehe.  396- 

4BI4. 

Agency  Bureau  of  the  Coneufi. 

T^tie   1962  Ct-nsus  of  Agriculture  (Puerto 
Ri(X).  Guatn.  and  Virgin  Islands). 

Type  oi  Request  New 

BmTl<«.  :i20.:r3  rvsfxmik-nlgr.  3e.5eO 
reportme  hi7inw. 


Needs  ana  Uses:  These  censuses  are  the 
primary  source  of  area  wide  and  local 
geographic  area  data  that  have  a  uniform 
definition  and  provide  basic  data  for  the 
agriculture  sector  of  the  economty.  It  is  the 
only  source  of  information  by  municipalities 
on  number  of  farms,  acreage,  output  of  field 
crops  and  livestock,  value  of  farm  production, 
and  cost  of  farm  input.  In  addition,  the  data 
are  used  to  analyze  the  effects  of  farm 
programs,  farm  policy,  and  to  make  program 
allocations. 

Affected  Public:  Farmers  and  agricultural 
related  respondents. 

Frequency:  Nonrecurring. 

Respondent's  Obligation:  Mandatory. 

OMB  Deck  Officer:  Timothy  Sprehe"  395- 
4814. 

Agency:  Office  of  the  Secretafy/DOC. 

Title;  Merit  Appraisal  of  Demntistruted 
Performance  or  Potential. 

Type  of  Request:  New. 

Burden;  3.000  respondents;  1.000  reporting 
hours. 

Needs  and  Uses:  External  applicants  for 
merit  competition  under  the  merit  promotum 
program  need  reference  checks  on  a 
comparable  basis  as  internal  candidates. 
This  collection  will  be  used  for  this  purpose, 
either  by  having  references  record  their 
judgments  on  the  form  or  by  having 
supervisors  or  personnel  specialists  gr-lher 
the  information  by  telephone. 

Affected  Public:  Individuals  who  are 
personal  references. 

Frequency:  On  occasion. 
.  Respondent's  Obligation:  Voluntary, 

OMB  Deck  Officer;  Ken  Allen,  395-3785. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals  (202)  377^Z17. 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue,  N,W., 
Washington.  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
the  respective  OMB  Desk  Officer,  Room 
3235,  New  Executive  Office  Building, 
Washington,  D,C,  20503. 
Edward  Michals, 
Departmental  Charanre  Oficer. 

\H<  Doc  82-3197;  tiNC  ll-lM-82;  845  ,im| 
BILLING  CODE  3S10-CW-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Ad|u8ttng  (he  Import  Restraint  Le 
for  Certain  Cotton,  Wool,  and  Marv 
Made  Fiber  Apparel  Products  from  the 
Peoples  Republic  of  China 

I^rember  IB,  1982. 
AiQENCY:  Committee  for  the 
Implementation  of  Textile  Agreements. 

AcnOfC  (1)  Increasing  by  the  application 
of  swing  the  levels  of  restraint 
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established  for  wool  and  man-made 
fiber  sweaters  in  Categories  445/446  and 
645/646  and,  in  the  case  of  Category 
445/446,  applying  carryover  in  the 
amount  of  9,326  dozen. 

(2)  Decreasing  the  levels  of  restraint 
for  cotton  printcloth  in  Category  315/320 
pt.  (only  T.S.U.S.A.  number  326.0092) 
and  for  cotton  knit  shirts  and  blouses  in 
Category  339  to  account  for  swing 
applied  to  Categories  445/446  and  645/ 
646. 

All  of  the  foregoing  adjustments  apply 
to  cotton,  wool,  and  man-made  fiber 
textile  products,  produced  or 
manufactured  in  the  People's  RepubHc 
of  China  and  exported  durinf;  the 
agreement  year  which  began  on  ]Hnu-iry 
1.  1982. 

(.'\  dptiiiled  description  of  the  texile 
cdtegories  m  terms  of  T.S.U.S.A.  numbers 
was  published  in  the  Federal  Register  on 
Febnj.in  2H.  laao  (45  PR  1.1172),  hs  dmended 
on  Apni  2i.  1980  (45  FR  27463).  AuKusI  12. 

1980  (45  FR  5J50D).  December  24,  10(W  i4.';  FR 
8,5142).  May  5.  1981  (46  FR  25121),  O^  *ob.T  5 

1981  (46  FR  48963).  October  27.  1981  (46  FR 
.52409).  February  9  1982  (47  FR  5926).  and 
May  13,  1982  (47  FK  20654)) 

summary:  The  Bilateral  Cotton.  Wool, 
.'jnd  Man-Madt^  Fiber  Textile  Agreement 
of  September  17.  1980.  as  a.-nended. 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of 
China  provides  that  certain  specific 
ceilings  may  be  exceeded  by  designated 
percentages,  provided  the  specific,  limit 
for  another  is  decreased  by  an 
equivalent  amount  (swing).  It  also 
provides  for  the  carryover  of  shi)rtfalls 
in  certain  categories  from,  the  previous 
agreement  year  (carryover).  At  the 
request  of  the  Government  of  the 
People's  Republic  of  China,  swing  is 
being  applied  to  the  levels  of  restraint 
for  Categories  445/446  and  64,')/646  and 
the  levels  for  Categories  315/320  pt. 
(only  T.S.U.S.A.  number  326,0092)  and 
339  are  being  reduced  accordingly.  The 
level  for  Catef,ory  44,'>/44fi  is  also  being 
increased  by  the  application  of 
carryover. 

EFFECTIVE  DATE:  November  IR,  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carl  J,  Ruths,  International  Trade 
Specialist,  Office  of  Te.xtiles  and 
.Apparel,  U,S,  Department  of  Commerce. 
Washington,  DC.  20230  (202/377^212). 
SUPPLEMENTARY  INFORMATION:  On 
December  23.  1981,  there  was  published 
in  the  Federal  Register  (46  FR  61495)  a 
letter  dated  December  14,  1981  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements, 
to  the  Commissioner  of  Customs  which 
established  levels  of  restraint  for  certain 
specific  categories  of  cotton,  wool,  and 
man-made  fiber  textile  products. 


including  Categories  339,  445/446,  and 
645/646.  produced  or  manufactured  in 
the  People's  Republic  of  China  which 
may  be  entered  into  the  United  States 
for  consumption,  or  withdrawn  from 
warehouse  for  consumption,  during  the 
twelve-month  period  which  began  on 
January  1, 1982  and  extends  through 
December  31, 1982.  On  August  10.  1982  a 
further  letter  dated  August  4,  1982  was 
published  in  the  Federal  Register  (47  FR 
34614),  which  established  a  level  of 
restraint  for  cotton  textile  products  in 
Category  315/320  pt,  (only  T.S.U.S  A. 
number  326.0092)  for  the  January  19- 
December  31,  1982  period.  In  the  lefcr 
published  belnvv  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements,  in  accordance  with 
the  terms  of  the  bilateral  agreement  and 
at  the  request  of  the  Government  of  the 
People's  Republic  of  China,  directs  the 
Commissioner  oi  Customs  to  adjust  the 
previously  established  levels  of  restraint 
for  Categories  315.320  pt.  (only 
T.S.U.S.A.  number  326.0092),  339.  445/ 
446,  and  645/646  to  the  designated 
amounts. 
Waller  C.  Lenahan. 

ChiJrnian.  Committee  for  the  Implementation 

nfTp\t:!p  Agrppments. 

No\en:be'-  1H.  1982. 

COMMITTEE  FOR  THE  IMPIXMENTATION 

OF  TEXTILE  AGREE\fE.\TS 
Commissioner  of  Customs. 
Deportment  of  the  Treasury. 
Washington,  D.C.  20229. 

Dear  Mr.  Commissioner:  On  December  14, 
1981,  the  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements, 
directed  you  to  prohibit  entry  for 
consumption,  or  withdraw.^!  from  warehouse 
for  consuiTiption.  during  the  twelve-month 
period  beginning  on  January  1. 1982  and 
extending  through  December  31, 1982  of 
cotton,  wool  and  man-made  fiber  textile 
products  in  certain  specified  categories, 
produced  or  manufactured  in  the  People's 
Republic  of  China,  in  excess  of  designated 
levels  of  restraint.  The  Chairman  further 
advised  you  that  tlie  levels  of  restraint  are 
subject  to  adjustment.' 

Pursuant  to  the  Bilateral  Cotton.  Wool,  and 
Man-Made  Fiber  Textile  Agreement  of 
September  17,  1980.  as  amended,  between  the 
governmer.'s  of  the  I'nited  States  and  the 
People's  Republic  of  China  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  M.irch  3.  1971,  as  amended  by  Executive 


'  Thf  tiTiii  "adjustnu'nl"  refers  to  those  provisions 
of  Ihc  Biialera;  Cottun,  Wool,  and  Man-Mdde  Fiber 
I't'xiuf  A^;i  L'nienl  rj  September  17.  1980.  BS 
amended,  bctwcn  ihe  Gov  ornnents  of  the  United 
Slat.-s  dnj  '.tie  Pei.ple  s  Rcjpublit  of  China  which 
provide,  in  part,  that.  (1)  Specilic  levels  of  restrainl 
may  be  exceeded  by  des.gnated  pe^■'■ntage9  in  any 
agreement  year:  (2)  specifit  limits  m   y  be  increased 
for  carryover  and  carryforward  up  to  11  percent  of 
the  app;cable  category  limit,  and  |3)  administrative 
arr.inKemenIs  or  adjuslmenis  may  be  made  to 
resolve  minor  problems  ari.smg  in  the 
implementation  of  the  agreement. 


Order  11951  of  January  8,  1977.  you  ar*" 
directed  to  amend,  effective  on  NavemU  r  if-, 
1982.  the  levcli  of  restr.iint  previously 
estabh.shed  fr>r  cotton, •wool,  and  man-mrtiU> 
Tiber  textile  products  in  Cateeonet  .^l.S,  ;Oj 
pt.  (only  T.S.U.S.A  number  326,(.ri92|   ,'i  w. 
44.1/446,  and  IM5/646  to  the  following; 

Category  and  Amended  T\>e/ve-Month  Level 

of  Restraint ' 

315/320  pt   (nnly  T.S.U.S.A.  number 
165..523,772  squdre  yards  326.0092). 

339 — 765.842  dozen. 

445 /44f)— 274  451  dozen. 

645/646—618,505  dozen. 

The  actions  taken  with  respect  to  the 
Government  of  the  People's  Repubhc  of 
China  and  with  respect  to  imports  of  cotton, 
wool,  and  man-made  textile  products  from 
China  have  been  determined  by  the 
Committee  for  the  Implementation  of  Textile 
Agreements  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the  rule- 
making provisions  of  5  U.S.C  55.?.  This  letter 
will  be  published  in  the  Federal  Register. 

Sincerely, 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  ImplemenlatJon 
of  Textile  Agreements. 

IKH  n<x    flj-.nai»  Filed  11-19-82;  6:15  am) 
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Adjusting  the  Import  Restraint  Level 
for  Certain  Cotton,  Apparel  Products 
from  the  People  s  Republic  of  China 

November  18.  1982. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements. 

action:  Increasing  to  3,382,165  dozen 
pairs  by  the  application  of  swing  the 
level  of  restraint  established  for  cotton 
gloves  in  Category  331,  produced  or 
manufactured  in  the  People's  Republic 
of  China  and  exported  during  the 
agreement  year  which  began  on  January 
1, 1982. 

(A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S  A,  numbers 
was  published  in  the  Federal  Register  on 
February  28, 1980  (45  FR  IJl  "2J.  as  amended 
on  April  23,  1980  (45  FR  27463).  August  12. 

1980  (45  FR  53506).  December  24  1980  (45  FR 
85142),  May  5.  1981  (46  FR  25121),  October  5. 

1981  (46  FR  48963).  October  27,  1981  (46  FR 
52409),  February'  9,  1982  (47  FR  5926).  and 
May  13, 1982  (47  FR  20654)), 

SUMMARY:  The  Bilateral  Cotton,  Wool, 
and  MdfiMade  Fiber  Textile  Agreement 

of  September  17,  1980.  as  amended, 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of 
China  provides  that  certain  specific 


'The  levels  of  restraint  have  not  t)een  adjusted  to 
reflect  any  imports  after  Oeceint>er  31, 1961. 
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ceiling  may  be  exceeded  by  desi^iated 
percentages,  provided  the  specific  limit 
for  another  is  decreased  by  an 
equivalent  amount  (swing).  At  the 
request  of  the  Covraniuent  of  the 
People's  Reipubhc  of  China,  swing  is 
being  applied  to  the  level  of  restraint  for 
Category  331.  The  levels  for  Categories 
315/320  pt.  (only  T.S.LJ.S.A.  number 
326.092)  and  339  have  been  reduced 
accordingly  to  account  for  the  swing 
applied  to  Category  331,  among  other 
categories,  and  are  being  published  in 
the  Federal  Registar  on  November  22, 
1982. 

EFFECTIVE  DATE:  November  23. 1982 

FOfl  FURTf«ER  MPOMNATIOM  CO«fTACr 

Carl  J.  Ruths,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
Washington,  D.C  20230  (202/377-4212) 

SUPPLEMEMTARY  MPOMNATHM:  On 

December  17, 1961,  there  was  published 
in  the  Federal  Re^er  (46  FR  61495)  a 
letter  dated  December  14, 1981  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
to  the  Commissioner  of  Customs  which 
established  levels  of  restraint  for  certain 
specific  categories  of  cotton,  wool,  and 
man-made  fiber  textile  products, 
including  Categories  331  and  339, 
produced  or  manufacutred  in  the 
People's  Republic  of  China,  which  may 
be  entered  into  the  United  States  for 
consumption,  or  withdrawn  from 
warehouse  for  consumption,  during  the 
twelve-month  period  which  began  on 
January  1. 1982  and  extends  through 
December  31, 1982.  On  August  10,  1982  a 
further  letter  dated  August  4, 1982  was 
published  in  the  Federal  Register  (47  FR 
34614).  which  established  a  level  of 
restraint  for  cotton  textile  products  in 
Category  315/320  pt.  (only  T.S.U.S.A. 
number  328.0092)  for  the  January  19- 
December  31, 1982  period.  In  the  letter 
published  below  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements,  in  accordance  with 
the  terms  of  the  bilateral  agreement  and 
at  the  request  of  the  Government  of  the 
People's  Republic  of  China,  directs  the 
Commissioner  of  Customs  to  adjust  the 
previously  established  level  of  restraint 
for  Category  331  to  the  designated 
amount. 
Walter  C.  Lenanan. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committe*  for  the  Imptementation  of  Textile 
Agreements 

November  IS.  1982. 
Commissioner  of  Customs, 
Department  of  the  Treasury 
Washington.  D.C.  20229, 


IJMI 


Dear  Mr.  Commissioner  On  December  14. 

1981.  the  Chairman.  Committee  for  the 
implementation  of  Textile  Agreements. 
directed  you  to  proUbit  entry  for 
consumption,  or  withdrawal  from  warehoose 
for  consumptioa,  duruig  the  twetve-month 
period  beginaing  on  January  1,  1982  and 
extending  through  December  31.  1982  of 
cotton,  wool,  and  man-made  fiber  textile 
products  in  cprtain  specified  categories, 
produced  or  manufactured  in  the  People's 
Republic  of  China,  in  excess  of  designated 
levels  of  restraint.  The  Oiainnan  further 
advised  you  that  the  levels  of  restraint  are 
suhiect  to  adjustment  ' 

Pursuant  to  the  Bilateral  Cotton.  Wool,  and 
Man-Made  Fiber  Textile  Agreement  of 
September  17,  1980.  as  amended,  between  the 
Governments  of  the  United  States  and  the 
People's  Repnbtic  of  China  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3.  \97\.  as  amended  by  Executive 
Order  11951  of  January  6,  1977.  you  are 
directed  to  amend,  effective  on  November  23, 

1982,  the  level  of  restraint  previously 
estai)hshed  for  co'ton  textile  products  in 
C.itt  gory  331  to  ,V.}82,165  dozen  pairs.' 

The  actions  taken  with  respect  to  the 
Government  of  the  People's  Republic  of 
China  and  with  respect  to  imports  of  cotton 
textile  products  from  China  have  been 
dptermined  by  the  Committee  for  the 
Implementation  of  Textile  Agreements  to 
involve  foreign  iffLiirs  functions  of  the  United 
States,  Thrrpfore,  thesp  directions  to  the 
Comm.ssioner  of  Customs,  which  are 
necessary  for  the  implementation  of  such 
actions,  fall  w<thin  the  foreign  affairs 
exception  to  the  rule-making  provisions  of  5 
U  S  C  ^Si-  This  letter  will  be  published  in  the 
Federal  Register. 
SincereK, 

Walter  C.  Lenahan, 

Chairman.  Comm.itiee  for  the  Implementation 

of  Textile  ,\grecments. 

[FR  Doc  82-32012  PtUid  11-t»-82.  g:4S  am) 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 
Scientific  Advisory  Board;  Meeting 

November  2.  1982, 

The  USAF  Scientific  Advisorj'  Board 
Ad  Hoc  Committee  on  Engineering  and 
Services  Role  in  the  Employment  of  Air 
Power  will  meet  at  Tyndall  AFB.  FL  on 


'  Thf  terin    ailjustmfnt"  refers  to  those  provisions 
of  the  Bilateral  Cotton,  Wool,  and  Man  Made  Fiber 
Textile  Agreement  of  September  n  19fl0,  as 
amended,  between  the  Governments  o\  the  United 
Stales  and  the  People  ■  Republic  of  China  whith 
provide,  in  part,  that  (1)  «pecifir  leveU  of  restraint 
niHy  be  exceeded  bv  designated  percentages  in  any 
cigreenienl  year  (2)  speciBc  limits  raay  be  increased 
ior  carnover  and  carryforward  up  to  11  percent  of 
the  applicable  category  limit  and  (3)  administrative 
arrangenents  or  adfustmcnts  may  be  made  to 
resolve  ixiinor  problems  arising  In  Ihe 
implemenldtion  of  the  agreement. 

'The  level  of  restraint  has  not  been  adjusted  to 
reflect  any  imports  after  December  31.  19R1 


December  7  and  8, 1982.  The  pnrpoee  of 
the  meeting  will  be  to  review  the 
ongoing  civil  engineering  research  and 
development  programs.  The  meeting  will 
convene  at  8:30  a.m.  and  adjourn  at  5fl0 
p.m.  each  day. 

The  meeting  concerns  matters  listed 
in  Section  552b(c]  of  Title  5,  United 
Slates  Code,  specifically  subparagraph 
(1)  thereof,  and  accordingly,  will  be 
closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-8845. 
VVinnibel  F.  Holmes, 
Air  Force  Federal  Register.  Liaison  Officer. 

|FR  Ooc  S2-.31828  Piled  tl-ig-SZ;  &45  <m| 
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Scientific  Advisory  Board;  Meeting 

November  2,  1982. 

The  USAF  Scientific  Advisory  Board 
Arnold  Engineering  Development  Center 
Advisory  Group  will  meet  at  Arnold  Air 
Force  Station,  Tennessee  on  December  9 
and  10, 1982.  The  purpose  of  the  meeting 
will  be  to  review  the  application  and 
improvement  of  ground  based  testing 
facilities  to  support  future  aerospace 
systems.  The  meeting  will  convene  at 
8:30  a.m.  and  adjourn  at  5.00  p.m.  each 
day. 

The  meeting  concerns  matters  listed 
in  Section  552b(c)  of  Title  5,  United 
States  Code,  specifically  subparagraphs 
fl)  and  (4)  thereof,  and  accordingly,  will 
be  closed  to  the  pubHc. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-8845. 
VVinnibel  F.  Holmes, 
Air  Farce  Federal  Register,  Liaison  Officer. 

|FR  Doc  K2-3igZ9  Filed  n-ie-a2;  «>«fi  am) 
BILUNG  COOE  »1B-«1-H 


Department  of  the  Army 

Military  Personal  Property  Claims 
Symposium;  Meeting 

Announcement  is  made  of  a  meeting 
of  the  Military  Personal  Property  Claims 
Symposium.  This  meeting  will  be  held 
on  December  7, 1982  at  the  U.S.  Army 
Claims  Service,  Office  of  the  Judge 
Advocate  General,  Fort  George  G. 
Meade,  Maryland,  and  will  convene  at 
0830  hours  and  adjourn  at 
approximately  1500  hours. 

Proposed  Agenda.  The  purpose  of  the 
Symposium  is  to  provide  an  open 
discussion  and  free  exchange  of  ideas 
with  the  public  on  procedural  changes  to 
the  Personal  Property  Traffic 
Management  Regulation  (DOD  4500.34- 
R),  and  the  handling  of  other  matters  of 
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mutual  interest  relating  to  claims  actions 
concerning  the  Department  of  Defense 
Personal  Property  Movement  and 
Storage  Program. 

All  interested  persons  desiring  to 
submit  topics  to  be  discussed  should 
contact  the  Commander.  Military  Traffic 
Management  Command.  ATTN:  MT- 
PPM,  at  telephone  number  756-1600, 
between  0800-1600  hours.  Topics  to  be 
discussed  should  be  received  on  or 
before  November  29, 1982. 

Dated:  November  5.  1982 

Robert  F.  Waldinan, 

Deputy  Director.  Directorate  of  Persona  J 
Property- 

|FK  no.    fl.-    (ihjr.  Filed  11-19-K,  8J'' .im| 
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Application  Sought  for  Academis 
Position,  United  States  Military 
Academy 

agency:  United  States  Military 
Academy.  Department  of  the  Army. 
DOD, 

ACTtON:  Notice 

The  Superintendent  of  the  United 
States  Miblary  Academy  has  appointed 
a  committee  to  nominate  a  pprmani^nt 
Professor  and  Doputy  He  id  of  fhp 
Department  of  History. 

Applicants  should  have,  or  be  making 
significant  progress  toward,  a  Ph.D. 
degree  in  historj',  or  in  a  field  associated 
with  history,  and  have  taught  histn-y  at 
the  college  level.  They  should  also  have 
sufficient  management  skills  and  service 
experience  to  supervise  a  predominantly 
military  faculty  of  approximately  fifty- 
four  personnel  and  ten  civilian 
administrative  personnel. 

Interested  persons  should  request  an 
application  packet  from  LTC  Noiman  W 
Gill,  Office  of  the  Dean,  USMA,  West 
Point,  NY  10996,  by  December  31.  1982. 
)ohn  O.  Roach  II, 

Army  Liaison  Officer  with  the  Federal 
Register. 

{VK  Doc,  82-31M1  Piled  11-19-82.  H  «  jml 
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Office  of  the  Secretary 

Defense  Advisory  Committee  on 
Women  in  the  Services  (DACOWITS); 
Ctiange 

The  7-8  December  1982  dates  for  the 
Defense  Advisory  Committee  on 
Women  in  the  Services  (DACOWITS) 
Executive  Committee  Meeting  as 
published  in  the  Federal  Register 
(Volume  47,  No.  215,  Friday,  5  November 
1982,  FR  Doc.  82-30493  p.  50318)  have 


been  changed  to  14-15  December  1982. 
Times  and  places  remain  the  same 
M.  S.  Healy. 

OSD  Federal  Register  Liaison  Officer. 
Washington  Headquarters  Services. 
Department  of  Defense. 
November  17, 1982. 

|W  Doc.  82-31981  FiW  11-19-82.  K 4h  Hm| 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

Strengthening  Program;  SpecicH  Needs 
Program;  Notice  of  Closing  Date  for 
Requests  for  Designation  as  an 
Eligible  Institution  and  as  an  Institution 
Whose  Enrollment  Is  at  Least  45 
Percent  Hispanic  and  Native  American 
Students — Fiscal  Year  1982 
Supplemental  Competition  for 
Institutions  Serving  Hispanic  and 
Native  American  Students 

Institutions  of  higher  education  ihal 
wish  to  compete  for  grants  under  the 
Strengthening  Program  and  the  Special 
Needs  Program  fiscal  year  1982 
supplemental  competitions  for 
institutions  serving  Hispanic  and  Native 
.American  students,  must  be  designated 
by  the  Secretary  as  an  institution  that 
(1)  has  an  enrullment  of  at  least  45 
percent  Hispanic  and  Native  American 
students  as  reported  on  the  latest 
available  Higher  Education  General 
Information  Sur\py  (HEGISl  and  (2) 
satisfies  the  critnia  for  an  eligible 
institution  as  set  forth  in  th» 
Strengthening  Program  or  Special  Needs 
Program  regulations. 

In  order  for  the  Secretary  to  d>»iemiine 
whether  an  institution  has  an  enrollment 
of  at  least  45  percent  Hispanic  and 
Native  American  students  as  reported 
on  the  latest  available  HEGIS  form,  the 
institution  must  submit  either  the  HEGIS 
Fall  Enrollment  and  Compliance  Report 
of  Institutions  of  Higher  Education. 
1982  '  or  "The  9999  Summary  ( I'otal 
Enrollment)"  page  of  the  above  Report. 
If  it  is  impossible  for  an  applicant  to 
submit  the  Report  or  Summar\-  by  the 
January  5.  1983  closing  date,  the 
applicant  may  submit  a  request  for  a 
waiver  of  this  requirement. 

In  order  for  the  Secretary  to  determine 
whether  an  institution  qualifies  as  an 
eligible  institution  under  the  regulations 
for  the  Strengthening  Program  or  Special 
Needs  Program,  it  must  submit  a 
"Request  for  Designation  as  an  Eligible 
Institution"  form  ED  Form  1049-6. 

The  Strengthening  Program  is 
authorized  by  sections  311-313  and  341- 
347  of  Title  111  of  the  HEA,  20  US.C. 
1057-1059  and  1066-1069c.  The  Special 
Needs  Program  is  authorized  by  sections 


321-324  and  341-347  of  the  HEA,  20 
use.  1061-1063  and  1066-1069c.  Thf 

Strengthening  Program  and  Special 
Needs  Progra.i!  fiscal  year  1982 
supplemental  competitions  for 
institutions  serving  Hispanic  and  Native 
American  students  are  authorized  by  the 
Fiscal  Year  1982  Supplemental 
Appropriations  Act.  Public  Law  9" -257. 

The  Strengthening  Program  assists 
eligil)le  msiitutions  of  hight^r  education 
to  bernme  self-sufficient  by  providing 
funds  to  impro\'e  their  academic  quality 
and  strengthen  their  planning, 
management,  and  fiscal  capabilities.  To 
this  end.  the  Secretary  awards  planning 
grants  and  renewable  and  non- 
renewable development  grants  to 
eligible  two  and  four  year,  public  and 
private  institutions  of  hisher  educedon. 
The  purpose  of  the  planning  grants  is  to 
assist  institutions  in  developing 
institutional  long-range  plans  and/or 
applications  for  development  grants. 
The  purpose  of  the  development  grants 
is  to  assist  institutions  in  implementing 
portions  of  their  long-range  plans. 
thereby  enabling  them  to  move  toward 
or  achieve  self-sufficiency. 

The  Special  Needs  Program  assists 
eligible  institutions  of  higher  education 
to  become  self-sufTicient  by  providing 
funds  to  improve  their  academic  quality 
and  strengthen  their  planning, 
management,  and  fiscal  capabilities.  To 
this  end.  the  Secretary  awards  planning 
grants  and  non-renewable  development 
grants  to  eligible  two  and  four  year, 
public  and  private  institutions  of  higher 
education.  The  purpose  of  the  pUnning 
grants  is  to  assist  institutions  in 
developing  their  long-range  plans.  The 
purpose  of  the  development  grants  is  to 
assist  institutions  in  implementing 
portions  of  their  long-range  plans, 
thereby  becoming  self-sufficient. 

Closing  Date  for  Transmittal  of 
.Applications 

A  "Request  for  Designation  as  an 
Eligible  Institution".  ED  Form  1049-fi. 
and  the  HF(.;iS  "Fall  Enrollment  and 
CompiianLe  Report  of  Instirntions  of 
Higher  Education,  1982"  or  "The  9999 
Summary  (Total  Enrollment)"  page  of 
that  Report,  or  the  waiver  request,  must 
be  mailed  or  hand  delivered  by  January 

5.  T.)83. 

Requests  and  Reports  Delivered  by  Mail 

The  "Request  for  Designation  as  an 
Eligible  Institution"  form,  ED  Form  l(t49- 

6,  and  a  ropy  of  the  HEGIS  "Fall 
Enrollment  and  Compliance  Report  of 
Institutions  of  Higher  Education,  1982  ' 
or  "The  9999  Summary  (Total 
Ejirollmenf)"  page  of  that  Report,  if  st-nl 
by  mail,  must  be  addressed  to  the 
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Evaluatiao  Sectkm.  Division  of 
Institntiaa^  Devctopment.  L'Enfant 
PIa2a.  Post  Office  Box  238G& 
Washington.  D.C  20024. 

Proof  of  ""«i«ng  nmst  consist  of  one  of 
thefioOowiog: 

1.  A  legiUe  dated  U.S.  Postal  Service 
Postmark. 

2.  A  legiUe  mail  receipt  with  the  date 
of  nuuting  stamped  by  the  VS.  Postal 
Service. 

3.  A  dated  shipping  label  invoice,  or 
receipt  from  a  commerial  carrier 

4.  Any  other  proof  of  mailing 
acceptable  to  the  US.  Secretary  of 
Ediication. 

If  a  request  is  sent  through  the  U.S. 
Postal  Service,  the  Secretary  does  not 
accept  either  of  the  following  as  proof  of 
mailing:  (1)  A  private  metered  postmark, 
or  (2)  a  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  oSlce. 

Reqnests  and  Reports  Delivered  by 
Hand 

A  request  or  repcHl  that  is  hand- 
delivered  must  be  taken  to  the 
Evaluation  Section.  Division  of 
Institutional  Development,  Room  3045, 
Regional  Office  Building.  3,  7th  and  D 
Streets.  S.W„  Washington,  D.C.  Hand- 
delivered  requests  must  be  receipted  by 
the  staff  of  the  Evaluation  Section. 

The  staff  of  the  Evaluation  Section 
will  accept  and  receipt  hand-delivered 
requests  between  9:00  a.m.  and  4:30  p.m. 
(Eastern  Tune)  daily,  except  Staturdays, 
Sundays  and  Federal  holidays. 

A  request  that  is  hand-delivered  will 
not  be  accepted  after  4:30  p.m.  on 
January  5, 1983. 

Program  Information  I 

A.  Hispanic  and  Native  American 
Enrollment 

The  Fiscal  Year  1982  Supplemental 
Ap(xx>priatioas  Act  97-257. 
appropriated  $5  million  for  a 
supplemental  competition  for  grants 
undier  the  Institutional  Aid  Programs 
authorized  by  Title  III  of  the  Higher 
Education  Act  of  1965.  However,  it 
limited  the  competition  to  eligible 
institutions  that,  among  other 
requirements,  had  "an  enrollment  of 
Hispanic  and  Native  American  students, 
as  reported  on  the  latest  available 
Higher  Education  General  Information 
Surrey.  *  *  *  (of)  at  least  45  per 
centoHL"  For  the  purpose  of  this 
requirement  (1)  The  latest  available 
Higher  Bdacatiaa  General  Information 
Survey  (HBGIS)  is  the  "Enrollment  and 


Comphanoe  Report  of  Institutions  of 
Higher  Edocatioo.  1982";  (2)  Native 

American  students  include  students  who 
are  residents  of  the  Pacific  basin  and 
are  reported  under  the  category  of 
''Asian  or  Pacific  Islemders"  on  the 
HEGIS  "Fall  Enrollment  and 
Compliance  Report  of  Institutions  of 
Higher  Education,  1982",  or  "The  9999 
Summary  (Total  enrollment)"  page  of 
that  Report;  and  (3)  The  enrollment  of  an 
institution  includes  the  total  number  of 
full-time  and  part-time  students  enrolled 
in  all  programs  of  the  institution 
includmg  undergraduate,  graduate,  and 
professional  programs. 

[n  order  for  the  Secretary  to  determine 
whether  an  institution's  enrollment  is  at 
least  45  percent  Hispanic  and  Native 
American  students  as  reported  by  the 
latest  available  HEGIS  "Fall  Enrollment 
and  Compliance  Report  of  Institutions  of 
Higher  Education,  1982"  or  "The  9999 
Summary  (Total  Enrollment)"  page  of 
that  Report,  an  institution  must  submit  a 
copy  of  the  Report  or  "The  9999 
Summary  (Total  Enrollment)"  page  of 
that  Report,  to  the  Evaluation  Section  of 
the  Division  of  Institutional 
Development  by  January  5. 1983. 

If  it  is  impossible  for  an  Institution  to 
complete  "The  9999  Summary  (Total 
Enrollment)"  page  of  the  Report  and 
submit  it  by  the  January  5,  1983  closing 
date,  the  Secretary  may  use  the  data 
included  in  the  institution's  previously 
submitted  HEGIS  "Fall  EnroUment  and 
Compliance  Rep)ort  of  Institutions  of 
Higher  Education.  1980"  to  determine 
whether  the  tnstitution's  enrollment  of 
Hispanic  and  Native  American  students 
is  at  least  45  percent  In  order  for  the 
Secretary  to  use  the  data  included  in  the 
1980  HEGIS  Report  the  institution  must 
submit  a  narrative,  which  demonstrates 
to  the  Secretary's  satisfaction,  that  the 
submission  of  "The  9999  Summary 
(Tgtal  Enrollment)"  page  of  the  "Fall 
Enrollment  and  Compliance  Report  of 
Instituoona  of  Higher  Education  1982" 
by  January  5. 1983  is  impossible. 

B  Eligible  Institutions  Under  the 
Strengthening  and  Special  Needs 

Programs 

In  order  to  receive  a  grant  under  the 
Strengthening  or  Special  Needs  Program, 
the  institution  must  be  designated  as  an 
eligible  mstitution  under  that  program. 
The  definition  of  an  eligible  institution 
under  the  Strengthening  Program  is  set 
forth  in  |  625,2  of  that  program's 
regulations.  34  CFR  625^  The  definition 
of  an  eligible  institution  under  the 
Special  Needs  Program  is  set  forth  in 
§  626.2  of  that  program's  regulations.  34 
CFR626i 

Institutions  seeking  funds  under  the 
fiscal  year  1982  supplemental 


competition  for  institutions  serving 
Hispanic  and  Native  American  students 
under  a  pro-am  for  vvhich  they  have 
previously  been  designated  as  an 
eligible  institution,  do  not  have  to 
reapply  for  designation.  Institutions  that 
have  not  been  so  designated  must  apply 
for  that  designation. 

The  Secretary  will  use  award  year 
1979-^  (July  1, 1979-June  30, 1960)  as 
the  base  year  for  calculating  the 
variables  used  to  determine  an 
institution's  eligibility  under  §  625.2(a) 
(2)  and  (3)  of  the  Strengthening  Program 
and  §  626.2(a)  (2)  and  (3)  of  the  Special 
Needs  Program  regulations,  respectively. 
These  variables  include  for  the 
Strengthening  Program  (1)  the 
percentage  of  full-time  equivalent  (FTE) 
undergraduate  students  that  received 
Pell  Grants  that  were  enrolled  in  the 
institution,  and  (2)  the  average  Pell 
Grant  award  per  recipient.  These 
variables  include  for  the  Special  Needs 
Program  (1)  the  percent  of  full-time 
equivalent  (FTE)  undergraduate 
students  that  received  Pell  Grants, 
Supplemental  Educational  Opportunity 
Grants  (SEOG),  College  Work-Study 
(CWS)  employment  and  National  Direct 
Student  Loans  (NDSL)  that  were 
enrolled  in  the  institution  and  (2)  the 
average  amount  of  such  assistance  per 
recipient. 

The  base  year  to  be  used  for 
calculating  the  variables  in  §  625.2(a)(4) 
and  S  626.2(a)(4)  will  be  1979-1980. 
These  variables  include  the  educational 
and  general  expenditures  (E&G)  per  FTE 
undergraduate  student  at  the  institution. 
Institutions  are  to  submit  E&G 
expenditure  data  for  the  12  month 
period  they  reported  in  the  "Higher 
Education  General  Information  Survey 
(HEGIS  XV),  Financial  Statistics  for 
Institutions  of  Higher  Education  for 
Fiscal  Year  Ending  1980." 

The  Department  of  Education  will  use 
Pell  Grant  data  currently  on  file  in  the 
Dpeartment  in  making  its  determination 
under  the  financial  aid  eligibility  criteria 
in  34  CFR  625.2  and  626.2.  The 
Department  will  use  the  1979-1980 
figures  as  they  have  been  corrected  and 
updated  as  of  January  12, 1983. 

Conversion  tables  which  explain  how 
the  Secretary  assigns  points  to 
institutions  applying  for  eligibility 
designation  were  published  in  the 
Federal  Register  on  January  27, 1982  as 
an  appendix  to  the  Notice  of  Closing 
Date  for  designation  as  an  eligible 
institution  for  the  Institutional  Aid 
Programs  for  the  regular  fiscal  year  1982 
competition.  47  FR  3826-3833.  In 
addition,  such  coDversion  tables  will  be 
included  in  the  request  for  eligibility 
package  for  the  FY  1982  supplemental 


UMI 


Federal  RejMer  /  Vol.  47.  No.  225  /  Monday,  November  22,  1982  /  Notices  52497 


competition  for  institutions  serving 
Hispanic  and  Native  American  students. 

Eligibility  forms  will  be  processed  and 
reviewed  by  the  Evaluation  Section  in 
the  order  in  which  they  are  received. 
Inshtutions  will  be  notified  of  their 
designation  as  soon  as  possible. 
Institutions  should  note  thai  the  closing 
date  for  receipt  of  applications  for 
funding  is  being  announced  in  a 
separate  notice  whithin  the  Federal 
Register. 

An  institution  that  does  not  submit  its 
eligibility  form  by  January  5,  1983.  will 
not  be  eligible  for  histitutional  .A.id 
Program  assistance  in  fiscal  year  1982 
under  the  supplemental  competition. 

FURTHER  INFORM.\TION:  For  further 
information,  contact:  Evaluation  Section. 
Division  of  Institutional  Development, 
LEnfant  Plaza,  Post  Office  Box  23868, 
Washington.  D.C.  20024.  Telephone; 
(202)  245-233a 

(20  U.S.C.  ia5t-l06(Jc| 

(Catiilng  of  Fedeml  Domestic  As.sislance 

.Numher.  84  031 — Institutional  Aid  Programs) 

Dated:  Novemhf;r  18.  1982. 
T  H.  Bell, 

Secretary  of  Education. 

II  R  Di..    R2-:i:i  10  Fiied  11-19-82.  10:45  am) 
BILLING  CODE  4000-01-« 


Strengthening  Program  and  Special 
Needs  Program;  AppTication  Notice  for 
New  Awards  Under  ttie  Fiscal  Year 
1982  Supplemental  Competrtions  for 
Institutions  Servir>g  Hispanic  and 
Native  American  Students- 
Establishment  of  Funding  Priority 

Eligible  institutions  of  higher 
education,  that  (Ij  have  an  enrollment  of 
at  least  45  percent  Hispanic  and  Natne 
American  students  as  reported  on  the 
latest  available  Higher  Education 
C^eneral  Information  Sur\Ty  (1  lEGlS],  (2) 
have  not  previously  been  awnrded  a 
grant  under  any  Institutional  Aid 
Program  authorized  by  Title  III  of  the 
Higher  Education  Act  of  1965  as 
amended  (HEA),  and  (3)  are  not 
historically  black  institution.s.  are 
invitied  to  compete  for  a  grant  under  the 
Strengthening  and  Special  Needs 
Programs  fiscal  year  1982  supplemental 
competitions  for  institutions  serving 
Hispanic  and  Native  American  students. 
The  Institutional  Aid  Programs, 
authorized  by  Title  III  of  the  HEA. 
include  the  Strengthening.  Special  Needs 
and  Challenge  Grant  Programs. 

The  Strengthening  Program  is 
authorized  by  Sections  311-313  and  341- 
347  of  Title  IH  of  the  HEA,  20  U.S.C. 
1057-1059  and  1066-1069c.  The  Special 
Needs  F¥ogram  is  authorized  by  sections 
321-324  and  341-347  of  the  HEA,  20 


U.S.C.  1090-1063  and  1066-10B9c.  The 
Strengthening  Program  and  Sp>ecial 
Needs  Program  fiscal  jrear  1962 
supplemental  competitions  for 
institutions  serving  Hispanic  and  Native 
American  students  are  authorized  by  the 
Fiscal  Year  1982  Supplemental 
Appropriation  Act,  Pub.  L.  97-25" 

The  Strengthening  Program  assists 
eligible  institutions  of  higher  educaliuon 
to  become  self-sufTicient  by  providing 
funds  to  improve  their  academrc.  quality 
and  strengthen  their  planning, 
management,  and  fiscal  capahilr.ies.  Tci 
this  end.  the  Secretary  awards  planning 
grants  and  renewable  and  non- 
renewable dfvplopmen!  grants  Id 
eligible  two  and  four  year,  public  <ind 
private  institutions  of  higher  education. 
The  purpose  of  the  planning  grants  is  to 
assist  institutions  in  developing 
instiiulional  long-range  pla.ns  and/or 
applied lion.<;  fjr  developn:er;t  grants. 
The  purpose  tif  the  development  grants 
is  to  assist  institutions  in  implementing 
portionb  uf  their  long-range,  plans, 
thereby  enabling  them  to  move  toward 
or  achi^\-e  self-sufficiency 

The  Special  Needs  f^roaram  assists 
eligible  institutions  of  higher  education 
to  become  self-sufficient  by  providing 
funds  to  improve  their  academic  quahty 
and  strengthen  their  planning. 
maniigement.  and  fiscal  capabilities.  To 
tliis  end.  the  Secretary  awards  planning 
"rants  and  ncn-renewable  develcpmenl 
grants  to  eligible  two  and  four  year. 
public  and  private  institutions  of  higher 
education  Ttie  purpose  of  the  planning 
grants  is  to  assist  institutions  in 
developing  their  long-range  plans.  The 
purpose  of  the  development  grants  is  to 
;issist  institutions  in  implementing 
portions  of  their  long-range  plans, 
thereby  becoming  self-sufficient. 

Waiver  of  Rulemaking 

Awards  under  these  fiscal  year  1982 
supplemental  corrpetitions  are 
scheduled  to  be  made  in  March  of  1983. 
The  closing  date  for  applications  under 
these  competiticr.s  is  januarv'  5.  1983. 
Accordingly,  m  view  o!  the  limited  time 
available  for  making  awards,  the 
Secretary  finds  that  publication  of  a 
proposed  rule  regarding  the  funding 
priority  would  be  impracticable  and 
contrary  to  the  public  interest  within  the 
meaning  of  5  U.S.C.  553(L). 

Effective  Date 

Unless  the  Congress  takes  certain 
adjournments,  this  priority  will  take 
effect  45  daj^  after  publication  in  the 
Federal  Register.  If  you  want  to  know 
the  effective  date  of  the  priority,  call  or 
write  the  Department  of  Education 
contact  person. 


Closing  Date  for  Transmittal  of 
Applications:  An  application  for  a 
planning  or  development  grant  under 
either  program  must  be  mailed  or  hand 
delivered  by  January  5. 1983, 

Applications  Delivered  by  Mail.  An 
application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  nf 
Education,  .\pplication  Control  Center, 
Attention:  84031.^..  for  an  application  for 
a  Strengthening  Program  grant:  and 
64.031B.  for  an  appiicHtion  for  a  Special 
Needs  Prnjjram  grant.  Washington.  DC. 
:.'iij)2-3:>bi. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

1.  A  legibly  dated  U.S  Postal  Service 
Postmark. 

2.  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

3.  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

4.  Any  other  proof  of  raaiUng 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary-  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  wdl  be  notified  that 
its  application  will  not  be  considered. 

Applications  Delivered  by  Hand:  An 
application  that  is  hand-delivered  must 
be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center. 
Room  5673,  Regional  Office  Building,  7th 
and  D  Streets,  S.W.,  Washington  D.C 

The  Application  Control  Center  will 
accept  a  hand-dehvered  application 
between  8:00  a.m.  and  4  30  p  m.  (Eastern 
Time)  daily,  except  Satu.ndays.  Sundays, 
and  Federal  holidays. 

Program  Information 

A.  General  Eligibility 

The  Fiscal  Year  1982  Supplt-nental 
Appropriation  .Act.  97-257,  appropriated 
S5  million  for  a  supplemental 
cfimpetition  for  grants  under  the 
Institutional  Aid  Programs  authorized 
by  Title  HI  of  the  Higher  Education  Act 
(if  1965.  However,  it  limited  the 
I  ompetition  to  eligible  institutions  that 
il)  were  "'not  eligible  to  receive  Title  III 
funds  under  section  347(e)  of  the  (Higher 
Education)  Act  in  fiscal  vcar  19R2"  and 
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(2)  had  "an  enrollment  of  Hispanic  and 
Native  American  students,  as  reported 
on  the  latest  available  Education 
Department  Higher  Education  General 
Information  Survey,  *  '   *  (of)  at  least  45 
per  centum." 

The  first  clause,  which  refers  to 
section  347(e)  of  the  Higher  Education 
Act.  removed  from  this  competition 
those  institutions  that  have  historically 
served  substantial  numbers  of  black 
students  and  are  listed  in  the  1978 
publication  of  the  National  Center  for 
Education  Statistics  entitled 
'Traditionally  Black  Institutions  of 
Higher  Education:  Their  Identification 
and  Selected  Characteristics."  These 
institutions,  for  purposes  of  this  notice, 
will  be  referred  to  as  "historically  black 
institutions." 

The  second  clause  includes  as  .Native 
American  students,  students  who  are 
residents  of  the  Pacific  basin. 

B.  Strengthening  Institutions  Program 

1.  Eligible  Institutions.  An  institution 
may  compete  for  a  grant  under  the 
Strengthening  Program  fiscal  year  1982 
supplemental  competition  for 
institutions  serving  Hispanic  and  Native 
American  students  if  it — 

(a)  Has  an  enrollment  of  at  least  45 
percent  Hispanic  and  Native  American 
students  as  reported  on  the  latest 
available  Higher  Education  General 
Information  Survey  (HEGIS); 

(b)  Is  not  an  historically  black 
institution; 

(c)  Has  not  already  been  awarded  d 
grant  under  the  Strengthening  or  the 
Special  Needs  Program;  and 

(d)  Has  been  designated  by  the 
Secretary  as  an  eligible  institution  under 
§  625.2  of  the  Strengthening  Program 
regulations,  34  CFR  625.2. 

Note. — A  separate  closing  date  notice  for 
applications  for  designation  as  an  ehlgibie 
institution  under  the  Strenthening  Progr.im. 
and  for  designation  as  an  institution  having 
an  enrollment  of  at  least  45  percent  Hispanic 
and  native  American  students  as  reported  on 
the  latest  HEGIS,  is  published  separately  in 
today's  Federal  Re^ster. 

2.  Grant  Information,  Planning 
grants. — A.  The  Secretary  will  not 
accept  an  application  for  a  plannmg 
grant  solely  to  develop  an  application 
for  a  development  grant  unless  the 
applicant  submits,  as  part  of  its 
application,  its  long-range  plan 
containing  all  the  elements  required  in 
§  624.22  of  the  Institutional  Aid 
Programs  General  Provisions 
Regulations,  34  CFR  624.22,  published  in 
the  Federal  Register  of  January  5.  1982. 
47  FR  540.  543-544. 

b.  The  Secretary  will  not  accept  an 
application  for  a  planning  grant  to 
develop  a  long-range  plan  from 


institutions  applying  in  a  cooperative 
arrangement  unless  the  purpose  of  the 
grant  is  to  develop  a  separate  long-range 
plan  for  each  participating  institution. 

c.  Approval  of  a  plarming  grant  does 
not  commit  tlie  Secretary  to  fund  a 
subsequent  apphcation  for  a 
development  grant. 

Development  grants — An  institution 
may  not  apply  for  both  a  renewable  and 
non-renewable  development  grant  under 
this  competition  either  individually  or  as 
part  of  a  cooperative  arrangement. 

C.  Special  Needs  Program 

1.  Eligible  Institutions.  An  institution 
may  compete  for  a  grant  under  the 
Special  Needs  Program  fisn.^!  year  1982 
supplemental  competition  for 
institutions  serving  Hispanic  and  Native 
American  if  it — 

(a)  Has  an  enrollement  of  at  least  45 
percent  Hispanic  and  .Native  American 
students  as  reported  on  the  latest 
available  Higher  Education  General 
Information  Survey  (HEGIS); 

(b)  Is  not  an  historically  black 
institution; 

(c)  Has  no'  already  been  awarded  a 
grant  under  the  Strengthening  or  the 
Special  Needs  Program:  and 

(d)  Has  been  designated  by  the 
Secretary  as  an  eligible  institution  under 
§  626.2  of  the  Special  Needs  Program 
regulations.  34  CFR  626.2. 

Note. — A  separate  closing  date  notice  for 
applirations  for  designation  as  an  eligible 
institution  under  the  Special  Needs  Program, 
and  as  an  institution  having  an  enrollment  of 
a'  least  45  jjercent  Hispanic  and  Native 
Amercan  students  as  reported  on  the  latest 
HLGIS.  IS  pubiibhed  separately  tn  today's 
Fedetsi  Register. 

2.  Grant  Information.  Planning 
Grants. — a.  ihe  Secretary  will  not 
accept  an  application  for  a  planning 
grant  from  institutions  applying  in  a 
cooperative  arrdngement  unless  the 
purpose  of  the  grant  is  to  develop  a 
separate  long-range  plan  for  each 
participating  institution. 

b.  Approval  of  a  planning  grant  does 
not  commit  the  Secretary  to  fund  a 
subsequent  application  tor  a 
development  grunt 

D.  Duration  and  Maximum  Grants 

Under  both  the  Strengthening  and 
Special  Needs  Programs,  planning  grants 
will  be  awarded,  up  to  a  maximum  of 
S37.5('X)  per  institution,  for  a  twelve 
month  period.  Under  both  prgrams,  non- 
renewable development  grants  will  be 
awarded,  up  to  a  maximum  of 
SI. 200,000,  for  an  initial  budget  period 
that  will  run  into  September.  19&4, 
Subsequent  budget  periods  will  be  12 
months  and  the  maximum  grant  will  be 
SeoO.OOO.  Under  the  Strengthening 


Program,  renewable  development  grants 
will  be  awarded  up  to  a  maximum  of 
$300,000  for  an  initial  budget  period 
which  wil  run  into  September,  1984. 
Subsequent  budget  periods  will  be  12 
months  and  the  maximum  grant  will  be 
$200,000. 

E.  Awarding  of  Grants  and  Allocation  of 
Funds  Between  Programs 

The  $5  million  appropriated  for  these 
supplemental  competitions  is  not 
governed  by  section  347  of  the  HEA. 
Therefore  the  Secretary  is  not  required 
to  set-aside  or  divide  the  $5  million  in 
any  particular  way.  The  Secretary  has 
decided  to  award  this  money  under  the 
Strengthening  and  Special  Needs 
Programs. 

The  Secretary  will  set-aside  a 
minimum  of  $500,000  for  planning  grants 
and  will  award  planning  grants  on  the 
basis  of  a  single  competition  among 
applicants  for  planning  grants  under  the 
Strengthening  and  Special  Needs 
Programs.  If  the  the  Secretary  does  not 
receive  enough  qualifying  applications 
for  these  funds,  he  will  use  the 
remainder  of  the  money  for  development 
grants. 

The  Secretary  will  award  the 
remaining  funds  on  the  basis  of  a  single 
competition  among  applicants  for 
renewable  and  non-renewable 
development  grants  under  the 
Strengthening  Program  and  non- 
renewable development  grants  under 
the  Special  Needs  Program. 

Application  Forms:  Applications  may 
be  obtained  by  writing  to  the 
Institutional  Aid  Programs.  U.S. 
Department  of  Education,  L'Enfant  Plaza 
Station,  Post  Office  Box  23868, 
Washington.  D.C,  20024. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  The  Secretary  strongly  urges 
that  (1)  the  individual  parts  of  the 
application  not  exceed  the  page 
limitations  identified  in  the  application 
materials,  and  (2)  applicants  not  submit 
information  that  is  not  requested. 

The  program  information  is  intended 
to  aid  applicants  in  applying  for 
assistance  under  this  competition. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirement  beyond  those  specifically 
imposed  under  the  statute  and 
regulations  governing  the  competition. 

Applicable  regulations:  Applicable 
regulations  include: 
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(a)  The  regulations  in  34  CFR  Part  624. 
which  apply  to  both  the  Strengthening 
and  Special  Needs  Program; 

fb)  The  regulations  in  34  CFR  Part  625. 
which  apply  to  the  Strengthening 
Program; 

(c)  The  regulations  in  34  CFR  Part  626. 
which  apply  to  the  Special  Needs 
Program,  and 

(d)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Parts  74,  75,  77,  and 
78.  except  that  34  CFR  75.128(a)(2)  and 
34  CFR  75.129(a)  do  not  apply  to 
cooperative  arrangements. 

Parts  624,  625  and  626  of  Title  34  of  the 
Code  of  Federal  Regulations  were 
published  in  the  Federal  Registered  of 
[dnuary  5,  1982.  47  FR  540  ct  f;r-q. 

Establishment  of  Funding  Priority 

In  awarding  planning  grants  under  the 
Strengthening  Program  and  the  Special 
Needs  Program  fiscal  year  1982 
suplementa!  competitions  for 
institutions  serving  Hispanic  and  Nati\'f» 
American  students,  the  Secretary  will 
give  priority  to  applications  submitted 
by  eligible  institutions  located  on  Guam. 
American  Samoa,  the  Nortliern  Mariana 
Islands  and  the  Trust  Territory  of  the 
Pacific  Islands. 

The  Secretary  is  authorized  to 
established  this  priority  by  section  1204 
of  the  Higher  Education  Act  of  1SJ65. 
which  provides  in  pertinent  part  that 
"The  Secretary  is  authorized  to  provide 
such  modifications  of  any  programs 
under  this  Act  as  the  Secretary  deems 
necessary  in  order  to  adapt  such 
programs  to  the  needs  of  Guam,  *    *    * 
American  Samoa,  the  Trust  Territory  of 
the  Pacific  Islands,  and  the  Northern 
Mariana  Islands." 

Further  Information:  For  further 
information  contact;  Dr.  William  A. 
Butts,  Director,  Division  of  Institutional 
Development,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  S.VV., 
Washington,  D.C.  20202-3311. 
Telephone;  (202)  245-2715,  9091  or  9585. 
(20  U.S.C.  1057-1059,  and  1066-1069c) 

(Catalog  of  Federal  Domestic  Assistance  No 

84, 031A— Strengthening  Program.  &4,031B— 
Special  Needs  Program) 

Dated:  November  18.  1982. 

T  H.  Bell. 

SnTftar\'  of  Education 
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DEPARTMENT  OF  ENERGY 

Compliance  With  the  National 
Environmental  Policy  Act  (NEPA); 
Amendments  to  the  DOE  NEPA 
Guidelines 

agency:  Department  of  Energj . 
ACTION:  Notice  of  proposed  amendments 
to  the  Department  of  Energy's  NEPA 
Guidelines. 

SUMMARY:  The  Department  of  Energy 
proposes  to  amend  Section  D  of  its 
NPTA  guidelines  by  adding  eight  (8) 
new  categoncal  exclusions  to  the  hst  of 
typical  classes  of  action.  Public 
comment  is  invited  on  this  proposal. 
Pending  final  adoption  of  the  proposed 
amendments,  the  Department  of  F^nergv 
will  use  the  new  categorical  e\ci::sions 
on  an  interim  basis, 
COMMENTS  BY:  December  22.  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  P,  Ber-abe.  Director 
Compliance  Policy  Division,  Office  of 
Environmental  Comphanre,  EP-361, 
U,S,  Department  of  Energy  1000 
Independence  Ave.,  S  W.,  Rm  4G-nr>4 
Washmgton,  D  C.  20585.  i202)  2.^2- 
4600. 
Henry  Carson.  Esq  .  .Assistant  General 
Counsel  for  Environment.  GC-.34.  U.S. 
Department  of  Energy.  1000 
[ndepcndencp  .A\  p..  SVV,,  Rm.  6D-033. 
Washingtiin.  DC.  20585.  (202)  252- 
6947. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

On  March  28.  1980,  The  Department  of 
Energy  (DOE)  published  in  the  Federal 
Register  (45  FR  20694)  final  guidelines 
for  compliance  v.  ith  the  National 
Environmental  Policy  Act  (NEPA).  as 
required  by  the  Council  on 
E^nvironmental  Policy  Act  (NEPA),  as 
required  by  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  (40  CFR  1500-1508),  In 
accordance  with  40  CFR  1507.3(b)(2). 
Section  D  of  the  guidelines  lists  typical 
classes  of  agency  action;  (1)  which 
normally  do  require  environmental 
impact  statements:  (2)  which  normally 
do  not  require  either  an  en\  iron.mental 
impact  statement  or  an  environmental 
assessment  (categorical  exclusions),  and 
(3)  which  normally  require 
environmental  assessment  but  not 
necessarily  environmental  impact 
statements. 

Under  Paragraph  A.3{d)  of  the 
guidelines,  the  Department  may  amend 
Section  D  based  on  experience  gained 
during  implementation  of  the  CEQ 
regulations  and  the  DOE  guidelines,  rhe 
last  amendments  to  Section  D  were 
published  in  the  Federal  Register  on 


February'  23.  1982.  (47  FR  7976).  at  which 
time  the  Department  also  republished 
Section  D  in  its  entirety. 

B.  Proposed  Amendments 

The  Department  proposes  to  further 
amend  Section  D  of  the  guidehnes 
adding  pi^iht  (8)  t\pical  classes  of 
actions,  tipplicab'e  to  the  Power 
Ma.f'keting  Administrations  within  the 
Department,  to  the  list  of  categorical 
exclusions  in  Section  D,  Categoncal 
exclusions  are  typical  classes  of  action 
that  do  not  individually  or  cumulativeh' 
have  a  significant  effect  on  the  human 
environment  and  for  which,  therefore, 
neither  an  environmental  assessment 
nor  an  en\  ironmental  impact  statement 
l^  normally  n'Qu;red. 

The  eight  (8)  categorical  exclusions 
are: 

1.  Actions  undertaken  in  order  to 
bring  an  existing  DOE  transmission 
facility  into  compliance  with  changes  in 
applicable  Federal  State,  or  local 
environmental  standards  or  to  mitigate 
adverse  environmental  effects,  where 
such  actions  do  not  impact 
environmentally  sensitive  areas  such  as 
archeological  sites,  critical  habitats, 
floodplains.  wetlands,  eta  Such  actions 
include,  for  example,  noise  abatement 
measures,  and  the  acquisition  of 
additional  rights-of-way  to  establish 
buffer  areas. 

2.  Execution  of  contract  for  the  short- 
term  (less  than  one-year)  or  seasonal 
acquisition  of  excess  power  from 
existing  power  resources  which  can  be 
transmitted  over  existing  transmission 
systems  with  no  changes  in  the 
operations  of  the  power  resources. 

3.  Temporary  adjustments  to  river 
operations  to  accommodate  day-to-day 
river  fluctuations,  power  demand 
changes,  fish  and  wildlife  conserxation 
program  requirements,  and  other 
external  events  where  the  adjustments 
result  in  only  minor  changes  in  reservoir 
levels  and  streamflows. 

4.  Contract  interpretations, 
amendments,  and  modifications, 
including  replacement,  which  are 
clarifying  or  administrative  in  nature, 
and  which  do  not  extend  the  term  or 
otherwise  substantially  change  thp 
contracts  being  amended. 

5.  Leasing  of  existing  transmission 
facilities  where  the  leases  do  not 
involve  any  change  in  operation. 

6.  Acquisition  or  minor  relocation  of 
existing  access  roads  serving  existing 
transmission  facilities  where  the 
relocation  does  not  impact 

e;u  iruiimentally  sensitive  areas  such  as 
archeological  sites,  critical  habitats, 
floodplriin /wetlands,  etc. 
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7.  Replacing  conductors  on  existing 
transmission  lines  where  the 
replacenient  conductors  carry  the  same 
nxninal  voltage  as  the  existing 
conductors  and  where  the  replacement 
work  does  not  involve  new  support 
structures,  new  substations,  or  other 
new  facilities. 

8.  Research,  inventory,  and 
information  collection  activities  which 
are  directly  related  to  the  conservation 
of  Bsh  and  wildlife  resources  and  which 
involve  only  negligible  animal  mortality 
or  habitat  destruction,  and  no 
introduction  of  either  contaminants  or 
exotic  organisms. 

Comments  concerning  the  proposed 
amendments  to  Section  D  of  the 
Department's  NEPA  guidelines  should 
be  submitted  to  Mr.  Berube  at  the  above 
listed  address. 

Pending  final  adoption,  the 
Department  of  Energy  will  use  the  new 
categorical  exclusions  on  an  interim 
basis. 

Issued  in  Washingion,  DC.  on  November 
15,1982. 

WiUiam  A.  Vauglian, 

Assistant  Secretary,  Environwental 
Protection,  Safety,  and  Emergency 
Preparedness. 
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Federal  Energy  Regulatory 
Commiecion 

(OootMt  No*.  G-M4O-00Q.  M  iL] 

Natural  Gas  Companies;  PtiHIipe 
Petroleum  Company,  et  al^ 
AppNcations  f or  Certtflcatea, 
Abandorunent  of  Service  and  PetMone 
to  Amend  Certmcatee* 

November  16,  1982. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  or  petition  pursuant  to 
Section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protes  with  reference  to  said 
applications  should  on  or  before 
December  3, 1982,  file  with  the  Federal 
Energy  Regulatory  Conunission. 
Washington.  D.C.  20426,  petitions  to 
intervene  or  protests  in  accordance  with 
the  requirements  of  the  Conunission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211.  .214).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 


This  notice  does  not  provide  for  consolidation 
for  heann^  of  the  several  matters  covered  herein. 


taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure  a  hearing  will  be 
held  without  further  notice  before  the 
Commission  on  all  applications  in  which 
no  petition  to  intervene  is  filed  within 
the  time  required  herein  if  the 
Commission  on  its  own  review  of  the 
matter  believes  that  a  grant  of  the 
certificates  or  the  authorization  for  the 
proposed  abandonment  is  required  by 
the  public  convenience  and  necessity. 
Where  a  petition  for  leave  to  intervene 
is  timely  filed,  or  where  the  Commission 
on  its  own  motion  believes  that  a  formal 
hearing  is  required,  fvirther  notice  of 
such  hearing  will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 

Kenneth  F.  Plumb. 

Secretary. 
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f^\Vi  PaatMum  Comoary   336  mSAl  Buik»nfl.  BardesviMo. 

OWanorrva  74004 
Sh«N  01  Comiwiy  On«  S^e»  Pfua,  PC   Box  2463,  Hous- 

loo.  T«M»  77001 
Conoco  inc..  PO  BOi2-V   Houston,  T(xis  77252 _ 


Conoco  inc.  PC  Box  2197  Mouston,  Totm  77252  , 


Motxto  Oil  Corporation    \ir«  Graenway  Plaza.  Suite  2700. 

Houston,  Taxas  77046 
ARCO  CM  and  Gas  Oyvar-,    C^tsion  ol  Allantic  Richfield 

Company  PO  Box  36 '9  Caliaa.  Taxaa  75^21 

MoOM  04  Corporation    Sma  oiMrway  Plaza.   Suta  2700, 

Houston.  Taxaa  77f546 
Corxxx)  Inc.  PO  Box  2 '97  Houston,  ''turn  77252 __ 


CorxKO  Inc  ,  P  0  Box  2 '97  Houston,  Taxaa  77252 


Unon  0*  Compary  ot  :*rtornia  (Socc   m  mtarest  to  Son  0* 

Company)  UnKXi  Oil  Cantar   Room  904,  P  0.  Boa  7800, 

Lxia  AngaMa.  CaMoma  90051 
Tannaco   0«   Company     Operator    8    Agent    kx    Tama   Oil 

Company  PO  Box  25 n    Houaion.  T»x»s  77001 
American    Patroflna    Company    ol    Texas,    PO    Box    2159, 

Oadas.  Taxaa  75221 
Tannaco   OS    Company    PC    Box    2511,    Houstorv    Texas 

77001 
Chevron  USA  Inc .  P 0   Box  7308,  San  F'ranciaco.  CaMor- 

ma  94120 
The  S«*arxx  04  Compary   PO   Box  I52t,  Houaion.  Taxaa 

77001 
Exxon  Corporation,  P  0  Box  2180.  Houston.  Taxaa  77001 . 

,.  Taxaoo  Inc.,  P  0  Sox  90252  Maw  Onaana,  Louaiana  70180  . 


PurOiesar  and  location 


United  Gas  Pip*  Una  Company,  Bal  No  1  Mas*.  Carthage 

Raid,  Pvnla  County.  Texas. 
Taxaa  Gas  TransnWSKin  Corporation.  ChalMey  Field,  Canv 

aron  Pansh,  Ixuoiana. 
Tarmaassa  Qas  Pipalina  Co.  Carthage  Field,  Panola  County. 

Taxaa. 
Tennessee    Qas    Pipeline   Compeny,    Rlncon    Field,    Starr 

County,  Taxaa. 
Ones  Service  Gas  Company,  Hugoton  Field,  Grant  County, 

Kansaa. 
Natural  Gas  PIpeine  Company  o«  America.  N  E   Tlyynpson- 

wUe  Mid  TaquacMe  Creek  FieWs.  Wedb  and  Jim  Hogg 

Countiea,  Texas. 
Natinl  Qaa  Pipalne  Company  of  Amenca,  ^4orth  Custer  Oly 

Field.  CusMr  County,  Oklahoma. 
Tannesaee  Gea   Pipeline  Co.,   San   Ramon   FieKl   Hidalgo 

County.  Texas. 
Panhandla  Eastern  Pipeline  Co..  Ek  City  Hoxbar  Conglomer. 

ate  \^rn.  BacWiani  County,  Oklahoma. 
Michigan  MAsconam  Pipe  Line  Company.  Oeo«e  Field,  Cam. 


ARCO  Oil  and  Qas  Company.  DMsion  ol  AttanOc  RIchtlatd 
Compeny  PO  Box  2819.  OaHas.  Taxas  75221 


El   Paso    Natural   Qas   Company.    Mocane-Laveme   Field. 

Beaver  County,  OWahoma. 
Termeeaee  Qaa  Pipeline  Compeny,  a  DIviaion  a«  Tannaco 

Inc.,  Young  Qaa  umt  Donna  Field.  Hidalgo  County.  Texas 
Tennessee  Qaa  Ptpafcie  Compeny,  Eugene  Island  Blocka 

342  and  343,  Offshore  l-oulslana. 
TrwiaoontmanW  Qaa  Pipe  Une  Corpocatton.   High   Island 

Block  140  FieM.  Offshore  Teoa. 
Nakjral  Q4«  Pipeline  Company  of  America.  Sabaie  Paaa 

Area.  Btoc*  8.  Offshore  (.ouMana. 
Cokjmtaa  Gas  TranemMelon  Corporation,  Grand  Isle  Block 

18,  Otfehore  Loueana. 
Tannsesss  Qaa  Plpeliie  Company,  South  Tlmbaliar  Bkxka 

2S  «id  38,  Oflehore  l.ouMana. 
MQC  mc.  GHatte  Qaa  Pl«it.  Cvnpball  County,  Wyoming 
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Ragsta^8   Pef oleum    Cofpo^atjon.    tv^ 

Midland,  Te<as  79701 
NT  Cc<-porat>on,  1990  Post  Oak  B^va 


^    K     SoJ-O-rtq 


SjtP  i4C<j,  HO'jston 


Te«as  7-056 
NT  Corpwano"    1990  Pest  Oa^   3".c!     Sjte  1100   Hrwiton 

Te<as  /7056 
NT  Corporation    1990  ^'osr   Ja^  3iva    Sip'a  MOO   Ho.iSton 

Texas  r-056 
NT  Corpc'ation.  19SC  Po-i:  Oak  5i*,:i    S-j-te  '  t:K)   so-.jstoc 

Teoi  77556 
Ofevi-n  itt-xporated    *   ••     ^0    Bo.  h2\  /^aoiio    '""f-^as 

The  S.ioe'vy  Ot  Zorr^^-^ 


P  O 


!521    Kojston.  Tf.,as 

Su"     E<piCKbton    a;ia    !^'",XjLiCC?n    C:frT>pj^,T>     PO     SO'    ^"' 

C>a'ias  Texas  '5221 
G . '  ->  C,>-po-atici  P  0  Sq«  2100.  Houston.  Texas  t-262 
M^vcHa  • -'tttKyi  0*  Co"tpanv.  P.O.  Box  6800    Mf.a'ne, 

Laj-S'.i-a  'COje 
Mooiie   Oi!   EKpkxatPon   i   Producing  Southeast  Inc,  Nme 

G'ee"wa^  Plata.  Suile  2700,  Houston.  Texai  77046. 
McK^  t-   Ci    c":xo-ation    i    P--jOu3og   Southeast  Irxj..   Ni."e 

C^!~--.-^;  ^.aza  Suire  J';      Houston.  Texas  77046. 


Mortner-  rsaljrai  -Sas  Comoapy    S&c*jor   !9'    Block   3    ^&° 

RP  Sjr«y   MortHeasi  Oatas  =ie<a   °9cos  Cojaty   Tf.jas 
Transcont.neotaf  Gas  ^*ip«  -ne  C^wT>xatxx    Ve^"i:)v,-.o  B^^'> 

36  Of^sryye  wOu'S.aTft,  Giitf  o*  Mexico 
'■ra.ascon&nen'-a:  Gas  f*«3e  .jne  C<rpo'atio^    r,'i.x:v   -^    ^-'-<- 

Verrmlton  Area  0*s.'X)r-e  i_outs«na  Qi-ju  o,  MexKx 
Trartsconr^ienta   Gas  -*ipe  jne  Cor:>:*^ai'ar    Bk>">  :■'    ^  .^-  : 

Verm''..;-'  Area  O^^'xtre  ^ou-s.ang   Ci^  y  M'  «o: 
Traoscor.tine -ita:  Ga?  '^fe  ,_ine  GcTWartJ',    B',x>   -,'-  •'..■•:. 

werT)*iio->  Area,  Oi^'ice  ^,>-KS*ana  Gai'  j*  Mexico 
Tra'^swestsm  Oioeli'-e  S5 -'Da"y    Sec    *60    Pkx*  43,  HtTC 

Rv    '"c    Su,"^e»    L-p^cc^Tt  Zo-r>u    "e»?s 
Texas    Easterr-    T'^-vn^ssc^    C.ot>'^~b^'-^     *".  -st    Cameron 

Birc"  -'  ana  '43  ,-,^,,13    "'''-^-c^e  ,_  ■-_  '.■_,, .^ 
Texas  Eiste'^   '-os-isv      Corporation.  Ship  Shoal  Block 

Texacc '^    p   »\a*-.*-  e'  i-     .ease  yA'vd  County,  Texas 

Tennessee  Ga?   =^  .ji  ve    .v-ij.:,^,     verm.lion   Bkx:ks  217. 

2'6  ^2"^  ?^  ^.''    ,,.'*ts''xe  _j-j'S*ana. 

Te^i-^ssee  ;.a'  "  a-'s'n.ssion  Company.  Hig»i  Island  RoW, 


■.C>'-!S">l 

Te '  ,?^i,:' 

Texas  " 
Mesa  oe' 


-a  "X-O^ 

-090 
O'eurn  CK) 


Sohio  ^ecote.'T  Co"ip' 
7'2'0 


.f'-",i-on  Co..  P.O.  Box  6800.  Metat'* 
;,-  ■  .-any.   P,0    Box  f»099e,   Houston 
PO  3ox  2009.  Amanlio.  Texas  79189,.. 
C    3o»  4S67,  Ho-jstoo,  Texas 


Sout*ie,"i  N?:j-; 

Pans,*-    .,y_,,s 
rt*-i^es^.e*-   C^a' 

i-"   :r^  s-c 
Nar,j-,?,     j^i  •=•: 

Bio,cx  '  j,r    ;  - 
Tra,^ijCon:  iex~ta 

Bi>c>  . ;-_  -• 

Lone  ?  _-    C.-.- 

E   /, -^^:,^5:- 


'1.|lS^a-a 
CofTipanir  Hign  Island  FieW.  Cameron 

•  ine  Compa-iy.  Ve.Tn*on  BlocKs  217. 
>ff8iiore  Louisiana 

Company  of  Amerxa.  West  Cameron 
'-  -Ovcsiana 

-.-   Poe   une  Ccrporaton    ^*gh   Island 
-^rt    ■"'snore  Texas. 
4  -.    3  DnMon  01  Eroerch  Corparabon. 
;  M :    am  County.  OMahoma. 


1502S 
15025 
15025 
15025 

15025 
15.025 

15025 

15  025 

15.025 

148S 


The  Ball  No    I  lease  >s  oeiog  j; 

■-Sf>eti  Lease  No  L-4'32  natec 
itase,  ■"^e  geologvca'  .ntep'etator  , 
'■e^ewa'  0'  t^e  lease  ts  ^ct  war"a^"*-c 

'  Applicant  tS  fiUi^g  ^ri,:if-  3  ^c-.^,. 

''!£■    ias"    wei'?    0'     CCfX^'C    '■■: 

~'^  'e+ejse  ,ja&  ''>■  irngatfO"  ve 
Otier<3,-  0"  acrea,2e    ^:-z-i<c^-v.  - 
^'»  f.itai  Assiq'-'^e^:  o<   ,>   £ 
^•dfU'T.  ,-t<i'.ifrsf5  anc  'Trek'-  b,    -  =  k< 
Ai..c»lican!  IS  filing  uiHler  FioiiGtfer  Cc.'-'t'a: 
'  By  *-  AssKjonteni  of  ■,^;6  es'  eie,- ,'e<i 


■t-cto'",  w^f^i  51,3  reserves  have  :ieerr  ieoie'e*i 
-  'r,:.HieO  r  Sec,  23.  T-12-S,  R-^-.V  ■,  »-- 
-   ,X'  ;k,:,so:  -«s  for  furttv?r  (i^vyp-^f^      < 


:.iinary  term  Due  to  demand  t>y  lessor.  She*  released  certain  deep  nghls  under  saxl 
,.-,se   There  g^e  no  zones  ixrth  productx»n  potential  undertyinB  **<'  "esse;  theretora. 


faTSfe-red  co^vevec  a->c  assiqrvea  a  r 
^vpphcant  IS  fiiing  untie,  Gas  Saies  '.!>-f,ict 

■  depletion  of  rese^es  tro-rri  Ono  fta    ;  -  •'  ^.-ei. 

-'en-pessee  released  ceria-r"  oii  arMl  gas  leases  and  ia-'Os  M'-^-^' 
ViotK:an!  IS  fit, 10  jnoer  Gas  Pu'orase  C<-i'it-art  aa'ed  ,Jc-ie  '2   '  • 

'  \po(icanl  IS  urtliog  to  accept  ttve  'afes  cescribed  by  ne  NPG'^  .' 
■^pplcant  IS  filmg  ij^er  Gas  Pij-'c^.ase  'crtt-ai-*  dated  Apnl  t    - 1^^ 

■  Applicant  IS  filmg  jinder  Gas  Pj-J^ast'  a->d  Ssi'es  *g.-ee:-T6'-i'  -?-■--< 
~ApplcaiTt  IS  filing  ji-ider  Gas  Pu^"cr>a5e  aid  3a  es  ng'ee-'^eit  c:ae^ 

^pplcant  IS  filinc  in.ier  Gas  Exc*"a^e  Ag^^--  lenr  .-iaieo  Cc^'C-- 
'  Production  «fii;  aepieted   "^e  ^jf-t^ie  \o    t  o.iles  Gas  jm'  *  ; 
.nppdcant  IS  wibii-Hi  '3  accer;  cer'.''c3t.3"  co"i,rTnen  to  'ati  ;3j 


: '  -a:;  aa  eo  Apnl  30,  1982 

■se  Nos    23820  and  26255  have  been  p^ugoed  ard  abandoned  and  the  leases  have  reverted  to  the  iessor(st  due  to  lack  o*  pioductxyi 

ce    '  >ic;s  an  interest  In  the  properties. 

'ase,  effective  June  13,  1960,  MobI  assigned  to  Gadsco.  Inc.  50%  of  its  right,  title  and  interest  n  and  to  that  certain  prtxlucmg  acreage 
-3IJO--1  a  limited  term  oertificate  of  put)lic  convenience  and  necessiT/ 
ja.ed  Saolember  13.  1982. 
A.jg..3!  16.  1976.  to  tie  effective  Marcti  1.  1976.  t>eti«reen  Sun  Oil  Company,  as  Assgiior,  a.-)d  UnKyi  OH  Company  of  Cahforrva.  as  Ass>gnea  "< 


,3..lS 


■f  pf  Its  "^i,  bfe  and  interest  in  the  State  of  Louisiana  Lease  No.  2760 

•^  VijerTiber  3,  1967. 


"as  Pjrcr^ase  and  Sales  Agreement  dated  June  29  1982  bemg  atMxitatile  to  tne  voung  No  4  men 

.;rr>6noa;ory  Agreement  dated  Fetjruur/  11.  1962 

i-Tendatory  Ag-eeinent  dated  August  2,  1962 

'Z'SZ 


"iiVeH  was  iDijggea  oo  Ma« 

A;>r-l'icanf  IS  iuv-'C  j<"Kje'  Gas 


1 4     •  9?,' ;     A, 

',_T-a5^  „l,o- 

.■,-^-r?<J  3  pe'cen 

ac  c:?7er,-ig  rrte 
j'  ?j-..,p   1  r,     .— ..  -. 

■  ,   2b     '^11,    ^1- 


i>^'^..a'^"  io  it-3  terms  at  f^^e  e" 

-s^plicai'  15  filiiiq  jnde' 
■' ^''k-  k*a™  C-xpC'itk-n  ,'••:■,   %:,    '  *_s 

^r  las"  wel  was  oiuggea  .^^i^  -,:'3  .iO"i' 
■'  Apploani  IS  filriq  3  July  26  ' 9u2  i..'  ■'..,; 
"  Appficanr  is  fiinq  un':iOf  Gas  S:*''-   ..,,^'- 

■■.pp'' "■",1'"  's  *4-<i  unde'  Gas  "i^'c^ase  C- 
'■  ■  kn...i.:>o,ii'-iic'^ 
'-  *  J  ^-we   V  r-.idi  Se'vice.  B— Abandonment 

[fK  rVju  ftl-31(i62  FilcJ  It-Wi-flfc  6:46  am) 
(SSiLjmO  coot  S7 1 7  -3  v-M 


.r  f  .  3  ido-ied  and  lease  expired. 

re  jijp;,.ii,.     aximum  lawful  price  prescrfted  m  the  NGPA  and  the  Commissiori's  regjiattons  impfameniing  the 

.'  3    1    3    S-npeinals.  P.'  ux.  lease  oowenng  Ei'2  Sec.  860.  Block  43,  H&TC  Ry    Co  Survey,  Upscomb  County.  Texas  Iws  expired 

I  ?-   '-.i-ea  5e!3!e'-i'36r  27,  1982. 

a.r  '  oe  ,-0-  ac    ;  =  ;ea  Ajgust  27  1961.  which  replaced  the  ononal  percentage-type  contract  between  Gull  and  Texaco  dated  Septemper  14 

-aie  j~c!  p J  ."=-.<    :r  ra;.ifal  gas  tron"  Gulfs  interest  in  the  P.  Walker,  et  a!  Lease  in  A'aTl  County,  Texas  The  ongnal  contract  <»as  carxjeled 

•  ■   -     -  :.-■•■  Amendrent  of  a  Contract  dated  Ma^ch  1.  1972 

,  „.t  1  i  .   i  'andoneJ,  The  Miami  Corporation  uVeH  #2  ceased  produotioi  m  July,  1977,  and  lease  L-10905  wM  rslessed  in  January.  197B 
C    '  rf"      lb  lease  surrendered  m  January.  1978 

_.    ,    -  ;,-,.,-,,,,,,    ■  -.(  a  Contract  dated  Msrcn  1   1972 
■  ja-,  -  it  -:r"ir,       s.  1962. 
t'sa  dated  March  ?,  '974. 

— Amenttnent  to  add  acreage;  D— Amerxltient  to  detele  acreage,  E— Total  Succetsran;  F— Partial  Succession. 
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The  above  notices  of  determinations 
were  received  from  the  indicated 
jurisdictional  agencies  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  the  Natural  Gas  Policy  Act  of  1978 
and  18  CFR  274.104.  Negative 
determinations  are  indicated  by  a  "D 
before  the  section  code.  Estimated 
annual  production  (PROD)  is  in  milHon 
cubic  feet  (MMCF).  An  (*)  before  the 
Control  (JD)  number  denotes  additional 
purchasers  listed  at  the  end  of  the 
notice. 

The  applications  for  determmation  art- 
available  for  inspection  except  to  the 
extent  such  material  is  confidential 
under  18  CFR  273.206,  at  the 
Commission's  Division  of  Public 
information.  Room  1000,  825  North 
Capitol  St.,  Washington,  D.C.  Persons 
objecting  to  any  of  these  determinations 
may.  in  accordance  with  18  CFR  275.203 
and  275.204.  file  a  protest  with  the 
Commission  within  fifteen  tlavs  after 


pnblication  of  notice  in  the  Federal 
Register. 

Categories  within  each  .\'GP.\  .section 
are  indicated  by  the  following;  (  cM:rs: 

Section  102-1;  New  OCS  't>as« 

102-2:  New  well  (.:.5  mile  rule| 

102-,S:  New  well  (100  ft  rule) 

102-4:  New  onshore  reservoir 

102-5:  New  resor\  oir  on  old  bcs  lease 
SectttiR  10~-1>1':  15.000  fe,-t  or  deeper 

lOr-C'.B:  Geopres.surcci  tirinc 

10r-f;S:  Cua!  scimc 

107-DV':  De\oniiin  shriu 

107-PS:  Production  enhancement 

107-TF:  New  tight  formation 

lir-RT:  Ri'C(iriplf>tion  tight  formation 
Section  108  :  Stnppfi  well 

108-S.'\:  SeuSonijlK  affcrtcri 

1(18-ER:  Enhanced  r('co\er\ 

Klti-I'B:  Pr('ss:i:i:  bi.ildup 

Kenneth  F.  Plumt>. 

StHidury. 

■fK  Dcx    82-31978  Kilpd  n-lft-S:  8:45  am| 
BILLING  CODE  6717-01-M 


52526 


Federal  Register  /  Vol.  47.  No.  225  /  Monday.  November  22,  1982  /  Notices 


a. 

CL 


«  1-4  (/t 


«    • 

hi  • 
•»  t 
«  • 
X   • 

o  I 

t  I 

3   • 

a.  i 


.3  I 

e  • 

■c  • 

a.  I 


a. 

z 

E 

3 

o 

« 

LiJ 

-1 

u 

(/> 

O 

(/» 

QC 

tf 

3 

UJ 

13 

o 

o. 

o 

□ 

z 


I       r 

Z  -J 


O  ►-  X 


•a 


a.  « 

33 

33 

3  3 

z 

dC 

UJ  w 

Ui  hi 

U  hi 

»4 

u  u  o 

o  z 

-1  -< 

-I-l 

-1  ^ 

-1 

Z  Z  X 

u  o 

oo 

o  e  o  o 

UJ 

•M  •.«  »4 

»^ 

K  OC 

oe  « 

oe  oe 

_l  >- 

^  ^ 

^  to- 

»*  ^ 

•-• 

«  <  < 

UJ  < 

UJ  UJ 

UJ  UJ 

UJ  UJ 

a. 

M  M  <A 

3  OC 

a.  a. 

a.  0. 

0.  0. 

3  3  3 

U.  O 

u> 

_J 

MM 

«l  w 

M  I/I 

^  -1  ^ 

19  Q. 

a.  o. 

a  a. 

O.  O. 

o 

..^    1.4    »4 

Z   K 

^m  ».« 

1.4   »« 

o  o  o 

<  UJ 

-1  -i 

-1    -1 

-1  -1 

>-• 

XXX 

H- 

-1  J 

-J   -i 

-1  -1 

X 

V)  z 

.-«  *^ 

..4   »H 

.H    ►-• 

z  X  z: 

Z)  z> 

r  X 

X  I 

X  X 

UJ 

«  «  < 

X  M 

a.  a. 

0.  0. 

a.  0. 

a 

e  ^  ^4 

o  o 

o  o 

Ki  n 

lO  lO 

o 

•    «    • 

•    • 

•   • 

•    • 

•   • 

• 

»^   (M  Ol 

o  o 

M  O 

<o  oo 

<s  .s 

« 

r-  <o  oo 

■o  ♦ 

•o  r~ 

•4  *4 

V4    ^ 

m 

o 

UJ 

ij 

13 

z 

Z 

o 

■^ 

a; 

m 

UJ 

UI 

hi    I 

>• 

> 

»- 

X    1 

UJ 

■« 

1/1 

«    1 

X 

-I 

UI 

Z    t 

o 

1 

X 

UJ 

O    i 

X 

z 

I 

-J  I 

»- 

« 

►- 

UI    1 

3 

u 

a: 

^*  1 

o 

o 

o 

u.  • 

in 

z 

z 

x;  >-  ^3  t/)  -J  J  .J 

►-  ?■  3  i:  _i  _>  _J 

<j  .-.  r)  <  <  « 

X  r  ►-  X  I  X 

i^  X  CO  ^  -J  J  -J 

e  <-  D  >-  3  O  3 

o  a;  i-l  Z  Z  Z 


o 
t/1 


UJ 


(/)(/)(/) 


u  o 

_l  >- 

-a  ID  •-  ►- 

o  z  <  « 

I  O  Q        « 

UJ  w  -1  -J       oe 

«  «  «       o 

(/>  a  3  3         z 


O 
3 

(/)  C/>  tA  {/) 

•-*  ^4  .-»  •x         X 


oc  <K  oe 
<e  a:  K 
o  o  o 


3 
o 


O 

< 


o 
a. 


c 
o 


k.  ^i 

^  2 

s  I 

-    5  e 

r»      «0  > 

r»      C  = 

g     1  ^ 

I    5  ^ 

o      X  = 

^     O  i: 


^ 

a> 

;» 

¥' 

>C 

^ 

^ 

^ 

•«: 

^ 

IC 

V 

l£ 

O 

o 

o 

Z> 

o 

o 

O 

o 

'J 

J 

■' 

f/y 

•  • 

•  • 

•  * 

,, 

.. 

o 

.. 

>-j 

.. 

.. 

•  - 

•  • 

•  • 

« 

H-l 

< 

<t 

«« 

« 

•o 

<i 

J 

4 

<« 

-a 

4 

-5 

CNi 

-5 

o 

oe: 

UJ 

-i 

CM 
1 

•-« 

-3 

X 

1 

-5 

>- 

n 

■ 
It 

-) 

1 

"> 

-I 

-) 

a 

-) 

a 

o 

a 
>- 

--* 

1 

rsj 

rvi 

< 

(M 

UJ 

(\J 

fy 

UJ 

CM 

at 

rj 

^ 

(N 

> 

<M 

^ 

ry 

< 

UJ 

cr 

fti 

tXi 

T 

an 

rt 

;x> 

-J 

ts 

Uj 

CO 

o 

<& 

CO 

-D 

X 

r 

CO 

CI 

X 

o 

s. 

n 

X 

T 

X 

ir 

N. 

t/1 

X 

^• 

X 

T- 

X 

»_ 

X 

t 

X 

Ui 

X 

o 

cr 

4f 

f^ 

on 

1 

*■ 

lit 

ti 

<* 

a) 

;»■ 

!D 

^ 

* 

T 

«■ 

1^1 

*r 

--1 

X 

Li 

OJ 

■a. 

o 

•^ 

o 

*4 

J 

T 

.-« 

UlJ 

p.1 

Uj' 

—* 

-o 

*4 

*T 

<-• 

u^ 

— f 

a: 

1^ 

-1 

f-t 

CJ 

•-• 

■V 

o 

"s. 

u 

■N. 

t£ 

x. 

yi 

>ii 

i: 

X 

-i. 

x 

(/I 

X 

^ 

X 

O 

X 

u. 

■V 

Ji 

'V 

]£ 

li 

^ 

^ 

O    CM 

o 

O    CD    — 

O 

1    X 

•  •      1 

•  • 

••   CM  ►- 

•  • 

--<    <     CNi 

.^ 

« 

«          3 

4 

1    ->  a 

<M 

-> 

-3   -.  O 

T  -1 

li^ 

1 

in  m 

OJ 

(D 

il         oc 

«-4 

^ 

OJ 

w     w 

• 

Uj  »    «  •-•    CM  »0 

►-X»-_IX(/)C'OX'—  '-•OOX 
0-40«tW3Z>.-*UJL.JOO^ 

3xu.jxxxxa3J3S:x^i: 


«^Q_i-t       H-ta--*        '-•cr»-»        •-•        "-•        —        — 

UJObJ  UJQW  UJUJUi*'LiJ'MLJ  ijJ  i*. 

LJf^UJ"OLJ^LiJ"^UJ    3JUJrMLjrjlJ«OuJ«Ou. 


(^   UJ   UJ       UJ     UJ     UJ         i*i 
o    u    o         <_)      o      CJ  *-> 

-■)UJ'OuJ-^UJ"0-->'OUJO'OUJ»0'OUJ'0»0>0"OUJ'0 


rw     .-(     CJ 


i:    — • 


•o    "-)  z  •o 


o 
o 


u   z   z  o 

o    o  ■-• 

Z    "-••-•  ►- 

O    ^    V-  u 

r^  o  f*-  o  •-<  O  1^  O 

fMO^OCCMOCi-«(l.l 

n   o   o 

o 


1  •> 

•». 

f» 

^ 

rj 

r^ 

o 

•o 

(M 

* 

J-! 

'-• 

cr 

.    T 

c-> 

rg 

sO 

U 

m 

■»■ 

« 

X) 

;» 

^ 

^ 

'O 

Ts 

rr 

^ 

sC 

Z 

>a 

p* 

«i) 

^ 

^ 

X 

•-« 

--H 

■5 

*^ 

>~i 

K) 

rO 

rO 

fO 

rvi 

Al 

^ 

f\i 

rvj 

rvj 

CM 

rvi 

'N 

'^J 

'AJ 

CM 

"^ 

PO 

K> 

r*- 

r- 

00 

fO 

lO 

•>4 

•-« 

.-• 

«-« 

c- 

a 

X 

OJ 

X 

UJ 

« 

* 

I-* 

»-« 

vH 

.-^ 

•-4 

^ 

(- 

f 

h- 

»-< 

•-( 

^H 

-H 

•-• 

■M 

a 

c  ' 

*> 

o 

>n 

!<-> 

« 

m 

n 

lO 

n 

r> 

lO 

(X 

ai 

•o 

tn 

fO 

a 

O 

fO 

rO 

o 
o 

*o 

lO 

»o 

lO 

>o 

fO 

o 

K) 

m  Q.  vB 


z  a-  z 


UJ^0PJ0-^O?M«rM> 


o 

z 


«  C5 

z 


«X<QD<'r<X*E<3~* 


z 

(-1 

r 

o 

>- 

13 

i-« 

yi 

^ 

wU 

^- 

« 

< 

_J 

< 

•o 

fi 

c*. 

a 

fT 

■n 

O 

ru 

(V 

T 

T 

i: 

J 

■ji 

'T 

f^j 

o 

■O 

ra 

0" 

o 

n 

(J 

.T 

►- 

03 

a. 

X 

z 

^ 

o 

X 

2 

H 

UJ 

u 

oc 

•^ 

«: 

^ 

^ 

•-I 

,-• 

Q. 

w 

o 

^ 

o 

J 

I-l 

:i£ 

oe 

-^ 

•-4 

«o 

o 

CM 

-J 

v4 

D 

(Nt 

w 

t^ 

o 

•o 

►n 

o 

* 

o 

OJ 

X 

f-* 

^ 

z 

t-t 

a 

--1 

uu 

•O 

tj 

T 

o 

* 

UJ 

*■ 

* 

* 

« 

n 

o 

o 

0. 

•■J 

a: 

O 

u 

CJ 

a 

m 

rr 

►o 

1/1 

•o 

>n 

•-« 

rn 

itf 

T 

« 

X 

< 

X 

CD 

X 

aj 

X 

f- 

■  n 

cr 

r> 

.^ 

<r 

UJ 

* 

■  n 

^ 

o 

tr 

o 

*■ 

»o 

•-» 

^4 

T 

Ot 

a. 

2 

* 

* 

n 

« 

-i 

CJ 

f* 

f*i. 

*- 

.n 

iT) 

< 

X) 

.0 

si) 

.o 

a 

in 

^ 

vn 

vn 

UJ 

X 

.0 

►- 

^o 

vD 

C 

vll 

>D 

^£1 

sC 

K 

sO 

— • 

.-* 

Q. 

«4 

•-• 

< 

^4 

•H 

«J 

r^ 

^ 

^ 

w 

UJ 

>-« 

Zr»i-5raQC«^C3UJOhD 

CDXX«!DaD<EflD*30 
I  I  I 


00  :? 

(/)   tf)   ♦  OJ  •O   *  (M 

<    »0  Kl  to  K)  i-i  If) 

U    Csj   rsi  (M  CNJ   Q  '^ 

*■  ♦  ♦  ♦  ^  ^ 

■^  o  o  o  o  z  o 

fO  *0  K)  rO  4  m 

O  CC  00  30  00  O  33 

I  I 


IJMI 


Fedenl 


1 
RegMter  /  Vol  47.  No.  225  /  Monday.  Novembef  2Z  1962  /  Notices 


52527 


O   V) 


CJ      I  •-■ 


"D     I  ^^ 


z 
-I 


z 


^  ^  LJ 

o  o  to 

O  U  UJ 

o  o  •- 

^  2  >- 

O  O  "- 

«J  o  o 

o  o  o 


3  ZD 

^ 

1-4   —t   •-• 

r3    3 

UJ  Ui 

K 

>    >    > 

U  UJ 

-1   -J 

W 

IC   OC  tc 

-1  -1 

o  o 

K- 

UI   ItJ   UJ 

o  o 

oc  or 

M 

*/>*/)  v> 

or   or 

*—  ^- 

'« 

o 

^   ^- 

Ui   Ui 

UJ 

?"  ;t  ^ 

o 

UJ     UJ 

a  G. 

o  o  o 

a.  a 

it  o 

2?    •-  •- 


z 
o 


o  z  z  _i  fic  Qc  a: 

O  ^  ►-i  o  *  <   « 

-J  -J  Z  «J  O  <_) 

^  Q.  a  >«  o  o  o 

o  z:  i:  X  IT  K  ac 

X  -a  ^  ^  o  o  o 

X  IT  <  >->->• 

UJ  u  u  a.  £  c  X 


**       t/>  */)       •-* 


I   r 
a.  a 


O   iO 


rj 


o 

0 

•< 

or 

cr 

oc 

0 

r-» 

0 

0 

0 

»- 

•— 

■-) 

tj 

<.j 

tJ 

0 

t  J 

UJ 

u* 

^- 

a 

a 

-J 

c"i 

00 

UT! 

uO 

1-1 

-" 

-a 

•« 

•^ 

« 

<I 

(/) 

t/> 

5 

CJ 

0 

0 

^J> 

a 

a 

r^ 

•— 

— . 

f^^ 

-1 

-J 

J 

-J 

_i 

_i 

.-J 

<« 

UJ 

Ui 

Ui 

UJ 

Ui 

-J 

-1 

a. 

T 

X 

T' 

T 

r 

•-■ 

k^ 

»— 

►- 

t— 

^. 

»— 

X 

r 

_i 

UJ 

UJ 

UJ 

ut 

UJ 

a 

a. 

UJ 

03 

X 

X( 

(E 

^li 

■.-3 

t~> 

-1 

X.. 

"■v 

ra 

'-■ 

TCr 

^ 

^ 

X 

,-. 

I, 

0 

.T' 

^ 

er- 

^""'t 

r^ 

— 

'M 

^ 

O     I  -^ 


in  d^ 


in  --• 


O  ^      uJ 


^  ^    --•  X  I.J- 


3  WJ 


—   I         t- 


a  o 


UJ    UI 

o  o 


♦-        o 


0  0 

»-«  »-• 

^  ?• 

UJ    Ui 

E 

T 

X. 

-J 

-«« 

< 

< 

J 

f-  ^- 

2 

^ 

2 

< 

l/>  trt 

»— 

>- 

»— 

r 

<«  < 

3 

=) 

3 

ly^ 

UJ   UJ 

a. 

CL 

Ck. 

tr 

I    X 

<i 

♦—  »— 

1— 

H- 

t— 

r 

0  3 

-0 

;/T 

LO 

0  0 

■< 

«i 

<I 

-^ 

UO    l/> 

^ 

u^ 

UJ 

^ 

;.,^    V-    ..O    IT,'    v'^ 


O  f^  o 

CD  ^ 


-i       ->       -3 


X    -•  CNJ  I  ^     tt  CO 


«  —        <  ^  < 

->  ^   •£  O    n    -3 


uJ 

tt 

-1 

CJ 

0 

1 

.^ 

e 

Lfl 

-.1 

z 

0 

ri.:: 

■■., 

( 

5 

C/1 

0 
to 

a 
u 

CD 

-^ 

UJ 

ts 

a 

3 
U 

0. 

It 

0 

xt 

^ 

-7 

^^ 

s 

" 

a 

_^ 

;■ 

rr 

*.' 

CM 

z 

m 

CM 

CM 

Z 

C/} 

CM 

H- 

CM 

X 

CM 

> 

ex 

e 

CM 

<M 

-^ 

er 

CM 

cc 

CM 

^ 

CM 

V 

Oj 

n 

<^. 

i- 

f^j 

•- 

r\. 

f\i 

i.~' 

■-. 

t^~ 

t) 

■-V 

CD 

UI 

9 

X 

<s 

vt 

m 

UJ 

»~ 

CD 

tft 

0 

H> 

<s 

i£ 

*-• 

OB 

UJ 

m 

C/> 

00 

J 

UI 

00 

w 

00 

UJ 

UJ 

<~^ 

tX) 

T 

cr 

nr 

X 

«3 

X 

^ 

X 

n^ 

X< 

,1 

u 

X, 

X 

_J 

V 

> 

V 

Q. 

^ 

Ui 

■X, 

-J 

►— 

V 

t-^ 

V 

UI 

X 

^ 

J 

X. 

l3 

X 

Q. 

X 

_J 

•^ 

X 

•— 

X 

•3L 

V 

or 

X 

a 

X 

i^i 

L^ 

X 

3 

'V 

— . 

X 

^: 

X 

,-■ 

C"^ 

X 

1^ 

X 

-J 

CD 

UJ 

Ott 

J 

♦ 

;? 

♦ 

-J 

0 

ca 

a: 

CD 

-• 

♦ 

< 

-1  CO 

UI 

« 

Q. 

cc 

(--• 

t3 

♦ 

t— 

00 

0 

0 

a 

X 

(T 

X 

n 

rr 

X 

rr 

■» 

"t 

oc 

*' 

^ 

<S 

<. 

CC 

«■ 

u) 

<H 

h- 

v4 

•« 

w^ 

0 

v4 

0 

»- 

w* 

z 

•i^ 

0 

w4 

or 

-~> 

«>4 

^irt 

t-4 

~) 

*-• 

r 

UJ 

■-< 

< 

•-4 

cr 

a 

U.i 

«-t 

-« 

«-• 

0 

UI 

r^ 

'."■j 

IM 

t.. . 

"« 

<t 

wm 

n 

n 

r^ 

■■  „. 

,>« 

« 

0 

VI 

0 

iX 

0 

-3 

0 

13 

t/» 

C3 

0 

0 

X 

0 

u 

to 

X 
0 

PSJ 

X 

0 

(_> 

X 

0 

a 

X 

X 

0 

Q. 

X 

0 

0 

0 

X 

X 

0 

2; 

X 

0 

a 

~M 

X 

0 

u 

X 

'. 

0 

C 

tr 

*. 

>. 

Q 

Ui 

> 

•  • 

0 

UJ 

> 

•  • 

0 

UJ 

> 

0 

Ui 

Q 

UJ 

:> 

Q 
UJ 

> 

U) 

> 

0 

UJ 

> 

Q 
UJ 

> 

0 

UJ 

> 

0 

UJ 

> 

Q 
UI 

0 

UJ 

> 

0 

Ui 

> 

> 

Uj 

UJ 

> 

Uj 

> 

> 

u. 

-. 

UJ 

UJ 

UJ 

UI 

Ul 

UI 

UJ 

cv 

UJ 

CM 

UJ 

UJ 

UI 

0 

UI 

CNj 

r\j 

rw 

Uj 

r\i 

UJ 

u. 

U,- 

LlJ 

Ui 

w 

r 

UJ 

■— 

u 

u 

CJ 

0 

u> 

0 

0 

t 

u 

1 

u 

0 

0 

1 

0 

1 

1 

1 

0 

1 

LJ 

0 

c 

CJ 

CJ 

*-,> 

t 

Ui 

0 

UJ 

00 

UJ 

•0 

Ui 

m 

u 

•0 

K> 

UJ 

Kl 

Ui 

»o 

Ui 

0 

CM 

UI 

CM 

UJ 

PO 

UJ 

Ki 

<o 

UJ 

r^ 

w 

CM 

CM 

r« 

UJ 

og 

UJ 

•n 

•0 

UJ 

•0 

U( 

-0 

UJ 

--■. 

UJ 

,1- 

-■■. 

^-^ 

f^ 

1^ 

U 

QC 

0 

(X 

(T 

0 

oc 

c 

0 

er 

0 

cc 

c* 

a: 

0 

0 

at. 

0 

tr 

C5 

ir 

0 

0 

ac 

0 

(C 

0 

0 

C-v 

CK 

0 

a 

0 

0 

a 

0 

cc 

0 

a 

r? 

a 

2 

J 

at 

r- 

QE 

■-     »«-j   fO   »^    •• 


O    f*- 


CM 


tP     * 


cr* 


c\. 


cr  * 


<">     o 


o        o        <f*        r*-cM        ♦        o        li)--!        C3        *■        o^«         «■        000  xD        a:i*si        x         in        a         xo         x         i-^ooir         »o 

C»            000            K>K)            m            C3            '^CM            •-•            Oj            f\JC\i            .-I            OOCD  r\'            tO*"^            "■              '"■                            w-i--             L.                «.    —    «^-_^             Tsj 

I             O          O  •*  CM           OJ   CM          04           C?           ro    fM           »           fVi           fM    ro           rM          O    O   CS  eg           r\i    ~j           r„             J                         f,.    K^                         -\.      -J     --I     \j    '■«             <j 

lOiO       lO^Ki        »OK>       10        ff*        f»-r*        ^*        f»-        ^-r^        m       w^  rn  m  f^        po*^        >^        "-■        ^-        ^^>.fr-        iTlui-i.'"        '- 

ii-i»4Zoaco        t*o        <-*        P«        .-4.-«        ^        c        crooccsflcooo  o         r-o         t^         '-         — ^         ^  ,-,  «j   ^           „  ^  „  „  _-         t 

I    »o  *  if»  o  in   in  lO   *>   in   in  tn   tn   in   in  in  o  *i  o  in  in  in  <n   ./^  in    k"    /-^        ir  --^  a  c-    -  -,  ^  p  ^    f-, 

u   X   oc              cj                  oc:  >■                                              >   a 

00                                          ZOOOtrtt/)  2-                                                      Oai 

(dciu)                               •-•zz'uoujuj  *                                                 o 

u-                            oui-"'-<z                       00  ua                                           trto 

ZXZZZl/)                                          ^lAKQC  ZZ                                    0<« 

33»-«»-«Uimx                 U33  p-o^i-^cr^cs                          s 

••UUJ                                          U03EOO0  UOO^                             7                                   O 

_j^cov)KUJUJ3ae«9M  x                      ^       ^                      _j*^                          »^ 

i</icooff^O«'W^-^r»uj*«:a«jo»-j«UM:3«A^iiiOM»o*4  ^T:}eD'XJok--«*»tMc/i^Ln«>^Ljina:;'^acr»-(7 

I   ul(^K•Ktf)CJnoc>^i'0(^Olo«AO<#_llnOv4«i4ae«aecl•o»o  r^ujooi-i^«M«ipnuj«-«-Kr^3%AsOsc^.£<«i^ 
I    «««M^h>^«»«in^K««>^Ktf>«««o««a««^       ^       ^fO>nc>CM_j«eo^K^ar«'Miriin=>cMOiOfOPO«^^cr« 

zzzwwp                             a.osz  ^u                    ooo                                               o 
o«-M*io»«M«««iipe«M*»MM      •w»«4w«4w«^«Mio%.«D^Meu«'UOki^«>o^  .j^^^-fT  cur- 

III!                Ill                III               It  II                1111                II                                I 


52528 


Federal  Register  /  Vol.  47.  No.  225  /  Monday.  November  22. 1982  /  Notices 


I?  UJ 

(J       l_»       -" 

>-•         i—          O  _l 

(_)(_)                                   Q  O 

^    i           O          O          «  Z 

»«  M       <_>       o        oe  < 


,  , 

P" 

^ 

_ 

3 

r> 

3  O 

a 

3 

O 

o 

3 

t/> 

•-• 

«A 

o 

us 

kJ  oe 

ae. 

W 

o 

J 

LJ 

•X. 

J 

2 

o 

J 

-I  ►- 

o 

^ 

-J 

o 

(/> 

LJ 

w 

O 

Of 

o 

O  UJ 

u 

o 

< 

crt 

QC 

r 

a. 

CJ 

Q. 

dC 

OC   Q. 

or 

oe 

t/» 

•— 

►- 

J 

*• 

li  t» 

,_ 

UJ 

ui  (/>  UJ 

bj 

X   ^ 

z 

V 

*— 

J 

<t 

a. 

a.  -t 

=3 

Q. 

« 

•« 

2 

Z 

X 

a. 

o 

X 

U. 

z 

o 

< 

« 

^ 

w 

bO  W 

M 

J 

< 

>- 

ac 

WJ 

a 

Q.    ^ 

o 

CL 

w 

•-« 

Z 

W 

a 

L3 

•-4 

^4 

2 

** 

>• 

o 

O 

>■ 

•^ 

(^    2* 

X 

^ 

•-• 

_ 

LJ 

-1 

J  2 

< 

J 

|4J 

X 

(/) 

K 

-J 

o 

T 

T 

X 

2 

-J 

-JO 

►- 

-1 

sc 

o 

^'    V 

(_J 

a: 

-1 

J 

u 

O 

l-t 

C-t    N4 

00 

»^ 

u 

o 

.J 

(fl 

X 

r  z 

o 

X 

IK 

t-«  <c 

o 

i: 

LJ 

O 

O 

£ 

CL 

a 

a.  3 

X 

Q. 

m 

< 

o 

< 

•^ 

a. 

<-»      -3 

rj 

O 

X 

-3 

n 

.-s 

o 

o 

3    O 

o 

o 

o 

O 

n 

in 

o 

a 

•     • 

• 

• 

• 

• 

• 

« 

• 

• 

•    • 

• 

• 

• 

• 

• 

<n  »o 

r\( 

•o 

* 

0^ 

X 

P» 

o 

CTv 

C3    «3 

in 

o 

*< 

X 

^ 

to 

o 

f*.    f* 

J) 

r 

f^ 

X 

r-4 

•-<• 

r«> 

OO 

O 

•«^     NO 

m 

^£ 

xt- 

(T 

^ 

■^ 

O 

o 

•-    UJ 

z 

z 

r 

Z  UJ 

UJ 

UJ 

oc 

_) 

^ 

3 

1     « 

o  a 

cc 

oe 

uJ 

h- 

t 

z 

I-  1 J 

1     -t 

I.  u 

h- 

»- 

-I 

■  *~ 

1 

z 

o 

1     2- 

1     1 

< 

-^ 

^ 

-J 

•t  • 

J 

_J  ^ 

1            Ul 

-1  a 

OC 

K 

3 

<< 

3 

UJ 

o 

o 

UJ    -1 

1         z 

z 

UJ 

UJ 

o 

ac 

r 

> 

•-.    UJ 

u 

>   UJ 

1         •< 

t-  o 

z 

z 

X 

►- 

1 

■X  t— 

1    ^ 

(/I  a. 

o 

o 

a: 

3 

O 

t  « 

3 

o  ■« 

1         o 

4 

o 

o 

o 

uJ 

i. 

«  r 

I  1- 

1         z 

UJ    i/i 

« 

(rt 

1 

c 

Z 

£/J 

*/l 

t->  3 

z 

^    /5 

Ok 

M 

□ 

O 

« 

« 

o      a 

UJ 

3 

3 

a. 

z       z 

UJ  O   UJ 

< 

s 

< 

X 

ce  -4  a: 

•- 

Z 

o 

uJ 

r 

•a 

1-   Z   1- 

2 

.-• 

o 

2 

x: 

o 

t— 

z 

UJ 

*-4 

r 

•- 

<f 

a 

4 

r 

v> 

o 

oe       ae 

a. 

3 

(S 

Ul 

-) 

■« 

•-« 

UJ  Z  hi 

K 

X 

o 

-1 

LJ 

□c 

Z  1-  z 

3 

»- 

►- 

UJ 

_l 

^- 

z 

o 

O  ot  o 

H- 

vt 

3 

z 

i/) 

r> 

a 

o 

o  o  o 

< 

O 

o 

Ul 

UJ 

-1 

v> 

J 

z 

crt  Z  lo 

UJ 

UJ 

«I 

z 

V 

v 

V 

•r 

nr 

•K- 

OJ 

■X 

If: 

sc 

3£ 

ac 

3C 

If 

3£ 

z 

3£ 

o 

o 

o 

o 

o 

o 

o 

o 

-fl 

EX 

o 

^ 

3 

UJ 

o 

O 

o 

O 

o 

< 

,, 

•  • 

•  • 

•  • 

1 

•• 

•  • 

1> 

Z 

•  • 

a 

«-. 

■  • 

-1 

•  • 

•  • 

•  • 

♦  •• 

•  • 

•  • 

m 

•  • 

-> 

« 

« 

< 

« 

^H 

« 

<M 

« 

o 

< 

1 

« 

1/1 

< 

« 

« 

>o  < 

< 

< 

z 

-> 

-1 
uJ 

-J 

1 

^4 

(M 

1 

-J 

P\J 
1 

-5 

-3 

<M 
1 

-J 

>■ 

-> 

1 

T 

(/I 
ul 

t/1 

-1 

C 

-3 

X 

< 

UJ 

a 

C3 

OJ 

m 
or 

-3 

I 

a: 

J 

1 

T 

1* 

•1 

-) 

Of 

■> 

1  -J 

<M 

«* 

or 

-» 

at 
z 

■s 

Ul 

-1 
o 

CQ 

a 

UJ 

■5 
CM 

1     <M 

fM 

Z 

trt 

<M 

•H 

<M 

K 

CJ 

OJ 

31 

eg 

z 

CM 

tfl 

<A 

(M 

in 

< 

«M 

(T 

<M 

s 

<M 

Ui 

rg 

UJ  «d 

•H 

OJ 

oc 

til 

o 

K  <M 

i     OO 

Ik 

3) 

o 

UJ 

OO 

IS 

l<J 

03 

in 

OO 

in 

3) 

o 

00 

4 

UJ 

» 

(A 

UJ 

OO 

UJ 

03 

UJ 

IS 

^ 

O) 

t-  CO 

» 

OO 

o 

a> 

Z 

z 

1     ^ 

^ 

^- 

1 

> 

UJ 

V 

•^ 

V 

»- 

X 

V 

m 

X 

« 

r 

^ 

X 

.-• 

« 

>- 

V 

-1 

X 

(/> 

</l 

X 

f- 

X 

_»  X 

X 

X 

•-4 

-J  X 

1     » 

■M 

« 

«• 

♦ 

</) 

O 

4 

00 

-1 

00 

-1 

♦ 

T 

o 

^^ 

CO 

> 

z 

cc 

OO 

QC 

(S 

UJ 

Vl 

« 

Ui 

o 

t3  « 

*• 

•■ 

K 

OO 

> 

-1 

O  ♦ 

*4 

<t 

< 

-5 

*4 

O 

*4 

o 

p4 

< 

.H 

u; 

«-4 

O 

r 

X 

•H 

« 

o 

13 

*4 

< 

»4 

UJ 

o 

•H 

o 

^4 

o  ^ 

« 

3 

oc 

(D 

UJ   r* 

1     ^ 

u. 

V 

o 

-1 

X 

a 

V 

t 

»» 

« 

> 

irt 

V 

z 

X 

□ 

1- 

3 

>. 

O 

o 

0. 

■V 

r 

X 

z 

<r 

X 

ac 

X 

O  V 

oc 

V 

>- 

X 

"* 

O 

in  •*. 

3f  3£   CM    ^  ^  ^ 

O  O   I    o        o        o 

•  •  ••  CM    ••  ••  ** 

-»  CM  T         -J  «  -J    I    -3 

«  CM  I           Z  •< 

I  »H  CM          Z  I  «           -" 

.-1  I  «          •-•  C3  » 

»        -•  3        o        ;3 

KM  CM«OCCMa<M<<MaC(MUJ 

«Oh*00  UJO         OOCDOOSOOZ 

_jxi-v>-a.x>-^ujx_ixuj 
o*uj«'0(/>azo>*i-isui 

UJ>4-l>4O<'40>4UJ>-IO«4IC 


a      o       o 

Ul         UJ         UJ 

»       >       > 


o 

UJ 


UJ         UJ 


UJ 


UJ 


I  u       u  u       u       u 

I  UJ>OUJ*O>OUJ'OUJI'>UJ00UJ*OUJfOUJ^>OI 

I  oc^^K^oocoQCOQCCsacoQCoacoo 

I  ^^^^.-■•Ht-I^X'4 


UjOOUJUJ  uujujuj*uj  uiuj  ujujujui 

(_)l  .UO  UUUUIU  uu  uuuo 

UJ^«or^UJ*OUJ'O*OUja0UJOUJfOUiCMUJIOlOt0UJI'3UJ'OK>UJfOUI'OUI*OUIlO 

sooooccscKocnacoacoacoacoaeoeoaeoaeooiroaeoacoaeo 


o 

z 


♦ 

ifi  r» 

CM 

!.« 

X    OO 

IT 

*4 

r*  h- 

Kl 

CM 

o  a 

pO 

r*j 

OJ   (M 

CM 

P« 

«  >o 

lO 

o 

If)  i1 

f" 

o 

c  c? 

O 

>n 

in  in 

in 

K> 

»o  m 

»o 

fO  as  ^  JT*  aO>j)^  fN» 

*  9  O  C»  OCJPO  tn 

0s  fO  Kl  »  «OOJ  ri 

-H  -H  -^  fsi  <>i<M':3  o 

fsj  fy  CSJ  <M  CN*fy'-\j  rg 

to  f^  »o  ^*  ^r^K.  tr 

OO  o  ♦  «•  m  c  t-^  ♦ 

O  O  O  O  ^Ofi  iF-i 

in  iO  in  tn  ininj^  j^ 

Kl  K)  PO  »0  tOPO^O  »o 


«n  o 

^"  ♦ 

ry  fv 

^•  (T  r 

o  o  o 

— t  O    "-I 

in  n  ^ 

•0  PO  < 


O 

a. 

o 

u       ae 

u 

0. 

o 

z 

tc 

-i      cr 

1^ 

o 

Z 

»4 

^ 

>• 

CJ 

O 

o 

E 

1/) 

z 

Z 

^^ 

3 

« 

« 

« 

z 

^ 

»• 

»    0.    >0  Cd  »    lO 

«   -1  »  UJ 

OO  la 

<o  a.  «>  ^ 

(T 

0.  an 

ff>   »   3 

« 

« 

0"  K  CM  (M  ae  >4 

m  «  lo  J 

o 

CM  z  «  ^ 

ho 

Z   IT 

(M  tr  Ui 

CJ 

« 

*  o  n  in  o  o 

<«  z  o  o 

n  1* 

r<»o  m  >s 

cr 

O  CM 

m  CM  J 

o 

.s  u  ,a  10  u  <A 

4  o 

\a  oc 

>a 

«.  U  ,0  .« 

kO 

o  -« 

>«  >4  o 

« 

a. 

*4           *4   ^           p4 

z 

.-4  P^ 

•<  ^ 

«  -1 

•-a       »<  »« 

.^ 

CM 

•-•  CM  ac 

-3 

oc 

-1                   -1 

o 

►- 

Ui 

¥^ 

-1 

-1 

H- 

o 

t^                   »4 

^ 

< 

a. 

O 

►* 

»4 

hi 

u 

R 

•  z 

s 

«3 

n  o  M  f 

^■ 

e  a 

-  •>  0. 

0^      n  in      s 

3 

e 

-<  z 

•4  ^ 

m      lo  »< 

CM 

* 

V>   «' 

O 

z 

ev  a  r*  r4  a  t4  m 

^  t- 

m  »« 

•3  »« 

CM   »   ^  •« 

«-« 

»•  « 

CM  "3  ^ 

Z 

e 

*       •  •      • 

*   M 

♦  K 

♦  H 

♦    ^    ♦    ♦ 

♦ 

►•  •• 

*   »  * 

M 

K 

o  «C 

O  ^ 

e  M 

o  »-  e  o 

O 

^  m 

e  e  « 

O 

H 

«       WW)      « 

«  •" 

n  M 

n 

UJ  n 

•3  «3  •« 

"3 

bJ 

B  Ik  B  Ik 

B  ^ 

B  (•  o  e 

B 

IS  B 

B  s  la 

1 

1             1 

1 

1 

1 

1 

1 

1 

1 

X> 
a 

.0 

in 

CM 
4 

CM 

rvj 

o 

•4 

.-« 

^ 

ra 

CM 

(M 

fM 

-3 

CM 

•O 

>o 

cr 

1*3 

♦ 

« 

m 

ir 

c:/ 

O 

ra 

Q. 

o 

Jl 

n 

in 

K 

m 

W3 

■o 

z 
o 

lO 

O 
O 

z 

i<3 

a. 
ae 
o 

in 

CM 


K3 

(^ 


in 


OnOo  >o       vm  CM  M 

^BP*  ^       r^i')  ^  CM 

«o*>cM  CM      ^in  in  *£ 

mum  CM       "^-H  »H  CM 

(MCMCM  CM  CMCM  CM  <M 

iof»io  r»       o>io  ^  in 

^■♦^•  o       ♦o  n  o 

intf3m  mzinm  in  m 

miOlO  lOlllOfO  X3  K3 


CM       in 


V)  «       o       z       < 

«  ar        K        3        & 

r<»iDiocMoe^»i^inzas 

3)  ^•'O.'OUIoIJCMOB 

r>a«iJlii>iK<AILSO>OUlO 

•4_JXmO>4KM^>4^>4 

>•  «       hi      •-• 

o  -J      UJ      ft.      e 

••>      >Ain»nK«      n      a 
inzioine«'^sz(iiK>» 

(M<<OlO         V3n(MOIOhi<4 

*z*«'iiL*h.*a««A.* 


z  V)       «  <-> 

<  «  K  Z 

0,  (•  O  M 

za<Ai^       M_jm>a      Ketau>a       >i) 

ocM(M<Maira.i'3ioo^u*zr>zr> 

o«i)i£>A      irtMinino^      so^^inoiii 

>AiA<a.j>aui<A<a      >0^<a      <Ahi<a 

^M,4WMM  ^r4Jp4Mr4X>4iJ«4 

M  O        O  ■-•        O        H.        o 

o  z  o  s      « 

<0  «  «3  M  •>  «  *  «3      o  X  >«  e  <«  ^  ^ 

«(MCVNZ>4^«tr>Z*XIOZCHhllO 
hll')IOnM<4^*4>4eM«fMK>«k.CM 


io«eiot<33in3io«i»>««««i»3>o««kiionw505«2«« 

B(*BBiaBlS«XBZBX«B«Z«XBBX«ZB>««^« 


I J  M  I 


Federal  Register  /  Vol.  47.  No.  225  /  Monday.  November  22,  1982  /  Notices 


52529 


O  3  OOOOOOOOOO  •-•o*-<  33  zoo               ►^.-i 

o  u      rr  ouu      uuouuuu  m      «      m  lj      u  «      o  <j      oo  lo  <« 

ia  oujkJutMMMni/)M(/)M(/ia.Okjo  oo  irtuiujooo 

"          O          OOO  ►-          oo  IBOO          <9c9t9l9C9c90  O          €«                         «rt  >-          >-  3          «»^          i.jiy1c« 

o       000  UJ       <r  «  <j«c««  ujuj  o>^  ^^I:; 

••          .  a.        *-^  -  -  -        -  ^  -  ^  ^  ^  ^  a<3  a        a  -itroroaao 

;Z         S        ^^^  !f        °"  *■  -'-'-•        -•  -I  -I  J  J  -I  J  —        Z         UJ         2  W        Ul  to         W)  </)         -ZZ 

M       0000  a.  ■-i»»»»_»_»»o<t-«  a  a  «                      u«i«</i 

o  Mzzoooooooooo  ts  (9  —       —  ./iw></iool« 

Z2ZZ_JUJUJ  J*-iZ*-i  _J_|  zl^i.jtj.-..-iUi 

o      o      000  _i      KK  oeo^eeooeo  <->      i      o      x  _i      _i  «      _„      «xx 

O          <«          I/>M<A  ►-■          CKoe  UUU          OUOUUUU  ID          O          -.          CJ  —          «  ^           ^^           ijuo           z 

Of       *       <««  I       «<  Kocae       ocociEoeacaca;  o       •-•       z       •-.  i        i:  (r        -.„        «.^.-.        -, 

*       UJ      ujujui  a.       :»3  <««       ««««««.«  i       i       ^       i  q.       q.  .,       ^^j       ixx       J, 

O          O          0C30  CO         00  I0>010          ■OPOniQlOIOiO  o          000          O  o          o         o          V  «          00          000          o 

(^        o       mr>tf>  lo       oa  Mf-<>4       ,1^^1.4^^.^  o        o  •■m  a        o  t^        «        e^        a;  ki        ou        ^-x«^        j^ 

•^  ego*  rt_,^^ru  —  rwiNrg—  —  .0 


3  oe 

o  ^  o 

t«  -I  O  _J  X  I  a: 

-I  zo_i  oe  uu  o 

c/>  <  oz<  ui  00  u. 

UJ  Z  (/1<X  Z  •-••-•  z 

CC  -I  -l-l-I  O  t-l-  z 

UI  3  •-•cr3  O  2Z  << 

U  Z  30Z  I/I  ««  z 


a  o 

ac  ce 
o  o 

h.  U. 

z  z 
z  z 


o  o 

u.  u. 


O  O  I 

ac  oe 
o  o  I 


z  2  2  :z 
z  z  X  z 


u.  u.  u.  u. 


z  z       »- 


I  CA 
'  <9 

z 
X  o 

Q.    O 

to  o 

3 

r  o 

V)  z 
:3  -^ 


X  x:  x:       >- 


o  »-  »-        »- 

^     U^     L^  D 

^  <  <        o 


00    UO    «I    ■« 


)£ 

^ 

^ 

^ 

■x. 

ac 

^. 

0^ 

0 

^ 

UJ 

ut 

1 

^ 

K> 

■» 

u) 

ar 

V 

*■' 

ir 

0 

0 

0 

0 

0 

•i^ 

•>4 

CM 

0 

-■ 

■» 

.»• 

•^ 

•-4 

..H 

_« 

0 

n 

r~, 

, 

C 

— • 

•«« 

H^ 

\j-} 

•  • 

■  • 

« 

»-< 

•  • 

St 

•  • 

•• 

a. 

q: 

a: 

•  • 

CC 

ac 

(T 

C£. 

Of 

cr 

nc 

■  • 

1 

•  • 

* 

«■ 

•n 

,, 

cr- 

.. 

.. 

•  . 

.. 

,, 

<  ^ 

•H 

** 

< 

< 

« 

UJ 

u 

UJ 

< 

UI 

UJ 

UJ 

UJ 

UI 

UJ 

Ui 

* 

<x 

1 

rt 

< 

< 

•< 

«j 

•< 

^ 

->  UJ 

-> 

"3 

c 

St 

-3 

e 

-3 

f\ 

"3 

-1 

-1 

_i 

-3 

-> 

^ 

J 

_l 

-J 

-J 

-J 

-3 

.-• 

-> 

K1 

1 

-) 

1 

-t 

1 

~) 

^ 

""■* 

-J 

~} 

1 

O) 

■ 

<x 

CM 

at 

3 

3 

3 

3 

a 

a 

3 

3 

3 

3 

S 

,^ 

00 

rg 

^^^ 

,-^ 

TH 

UJ 

^4 

c 

oc 

aa 

0 

4t 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

rr 

0 

1 

•^ 

0 

r^^ 

c 

a 

t— 

UJ 

If 

B 

0 

-1 

>- 
-1 

u. 

1 

li- 

1 

u 

1 

1 

u. 

U 

1 

U. 
1 

u 

u. 

1 

UJ 

i.J 

>- 

St 

a 

^ 

u 

" 

UJ 

ra  3 

CSJ 

^ 

CM 

f- 

u 

*? 

OJ 

a: 

CM 

-1 

cr 

CM 

CC 

(T 

ac 

CSJ 

q: 

QC 

oc 

cr 

q: 

cr 

cr 

CM 

0 

*\i 

t^ 

UI 

c^J 

P" 

CNj 

^ 

f\i 

a 

rg 

i* 

Og 

a 

rg 

« 

UJ 

UJ 

UJ 

UJ 

00 

1 

GO 

UJ 

Ui 

0 

UJ 

UJ 

UJ 

CO 

UJ 

UJ 

Ui 

UJ 

UJ 

UI 

UJ 

(» 

-> 

CO 

•-« 

1 

»— 

Ol 

•^ 

tr 

,■-- 

or 

a; 

0 

-T 

, 

^ 

V   Of 

V 

0 

^ 

^^ 

0 

0 

X 

0  ^ 

a 

U) 

X 

-i 

-J 

_j 

X 

_i 

-t 

-J 

-i 

_i 

-J 

-J 

V 

</l 

V 

— 1 

0 

t- 

V 

»_ 

V 

.-• 

>i 

U.' 

X. 

I'" 

>. 

f— 

x. 

>- 

X 

■T 

N, 

^ 

♦ 

2 

ij 

♦ 

0 

X 

♦ 

-1 

-J 

-I 

CD 

_J 

_i 

-J 

_l 

-J 

-1 

-J 

(S 

?■ 

CO 

rr 

?- 

0 

w 

rr 

cr 

r 

X 

n 

<r 

1 

cr 

.  1 

vT 

T 

^_ 

^ 

u.     ♦ 

»-« 

^ 

Ui 

fH 

•-* 

•-* 

< 

•-« 

wt 

•-« 

t-t 

<-• 

1^ 

i-i 

»-« 

•-4 

•-• 

»■< 

3 

f-t 

< 

L^ 

<.J 

< 

J 

0 

i~\ 

3J 

m 

Oi 

~i 

^ 

aj 

)C 

N. 

s. 

z 

X 

X 

z: 

y 

z: 

a: 

z 

i: 

z- 

■X 

r 

X 

tj 

a 

tjO 

v 

T 

X. 

i.. 

v. 

r. 

V 

H 

>». 

> 

"X 

X 

X 

,„.     ...^ 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

<~> 

n 

■>4 
•  • 

•  • 

*-< 
•  • 

(-1 

•  • 

•"4 

•  • 

*^ 

•-■ 

— « 

" 

. 

■^ 

"^ 

0 

0 

0 

a 

a 

Q 

a 

0 

n 

n 

n 

n 

.,-- 

,-, 

UJ 

Ui 

UJ 

UJ 

UJ 

UI 

UI 

UJ 

Ui 

UJ 

u^ 

..1 

, 

uJ 

> 

> 

>> 

> 

> 

> 

> 

> 

> 

> 

"» 

> 

■»■ 

•^ 

•^ 

•"• 

•^ 

^1 

t-* 

•-I 

1^ 

>-• 

a 

—• 

-- 

» 

■^ 

>.-. 

-, 

I    l-^         t-t         *-t 


»*J  _       _ 

UJCCUJ'OUJ»OKlfOUJ'OUJfO»OUJcOXXUJCCcDa:ccnC'<x;ccU(»Ouj"0'^rOuJ-nUJ 


UJ    -O    UJ    -O    UJ 


cv    ^    ^  —<    ^ 


"   I    >•  ^ 


n 

■tf- 

•0    fl-     ^ 

0 

v£9 

■a- 

(T 

cr  vO 

m  f*-  0 

0  tr 

IP 

r*- 

r^ 

0 

—. 

(T 

a.  rg 

r- 

0^  «  r- 

•"■ 

f^ 

^iJ 

J^ 

JN   ry 

<M   f^   ^• 

•5  or 

T* 

f^^ 

-o 

•> 

r\i 

f* 

cr  -^ 

r-i 

CM  ^  ^ 

fO 

--« 

.-« 

— < 

^   CM 

-«   CM   •- 

■0  — • 

.-1 

r\i 

.^ 

"> 

0  <NJ 

(M 

'%J    OJ    (NJ 

CNJ 

CM 

CM 

CM 

f\J   tM 

CM    CM    0 

O    <M 

0  K> 

Kl 

h-  K)  »o 

»o 

(T 

(T 

r^ 

r^  r- 

h>  r^  h- 

r^  h- 

r^ 

r- 

(T^ 

m 

K1 

CTJ 

OC 

♦    00   CO 

r^ 

* 

•»■ 

tn 

»o  »o 

fO    "O    K) 

fO  "O 

K> 

0 

i-t 

>- 

in 

in 

CT 

>■    -^ 

n 

'^:    r-   c. 

c- 

t  J 

r- 

0  r* 

C       '  '     r^ 

c      c 

r 

r- 

c£  in 

iP 

lO  in    o 

in 

ir> 

lO 

iD 

lO   u-i 

lP  '.n  0-1 

LP  %n 

in 

in 

ip 

* 

•  n 

in 

n 

cr  iO 

»o 

Kl  Kl  »o 

K) 

fO 

fO 

to 

10   fO 

Kl   fO    »0 

■0  »o 

•0 

»o 

»o 

0. 

»o 

"n 

*o 

C3  --• 


_-    ^  o-'.         * 
CM  r-«       in 


•^     "O  ^     ^     ^ 


ff    "O  »o  »o 


►-I  z:' 


« 

M 

X 

« 

Z 

•-• 

>• 

>■ 

0 

1    _l 

•a 

y 

CM 

^ 

00 

m 

K^ 

v.. 

0 

cr 

m 

* 

in 

*P 

I   _l 

in 

« 

tn 

« 

v4 

..4 

10 

►- 

1^ 

(T 

c 

r: 

c: 

C, 

1      1-4 

Of 

a. 

in 

0. 

30 

-X) 

in 

« 

in 

>• 

in 

in 

m 

in 

in 

1      •» 

-a 

X 

>£ 

X 

sC 

vO 

.u 

OC 

^C 

< 

vO 

<A 

^ 

f* 

r* 

^* 

H- 

1        1 

w^ 

0 

*-* 

0 

*^ 

*4 

^ 

0 

r-l 

oe 

tH 

•^ 

^ 

>4 

<H 

j-i 

^ 

1    z 

u 

CJ 

-1 

0 

•H 

»4 

0 

a 

-> 

-) 

V) 

IT 

-1 

♦ 

-1 

CM 

0 

vO 

K 

f^ 

3 

r« 

>0 

X 

« 

>o 

(M 

X 

K 

0 

»-i 

«• 

•^ 

O) 

CM 

1^ 

UJ 

*^ 

•H 

•-I 

f~ 

r» 

f^ 

)    UJ 

•o 

0 

w 

0 

C\J 

W) 

CM 

>n 

^ 

•-« 

tH 

« 

^4 

•4 

t-4 

« 

1   u. 

♦ 

<r 

^ 

♦ 

*■ 

0 

«- 

X 

♦ 

* 

♦ 

♦ 

«■ 

1    u. 

0 

»- 

0 

^ 

0 

0 

0 

u 

c 

X 

0 

0 

UI 

C3 

C3 

0 

u 

1     UJ 

10 

UI 

10 

UJ 

to 

>n 

10 

^^ 

K) 

l-f 

>o 

»o 

0 

•0 

K1 

>o 

0 

1   -5 

1 

<s 

-J 

OD 

-J 
1 

00 

» 

S) 

-J 
1 

00 

1 

CC 

00 

1 

or 

00 

X 

-5 
1 

.-•        (_» 


t"^K-h^l^*-«(M»03«-«t/>»' 

lOn-y   ■5"iPLnm_jj>Ovfi— 'f^ 
n         tr 


C\(rMCMCMCMr\J»0(/)"0UJ4M^fM 
•tf-4'«'4'tf-«>«'UJ«'(/>-#4-«> 

c3r>ooe-)OC3yo  •-•jC  o  o 

*OK>fO»0f0iON-)O»O^-»O>0»0 

xxoccpoca3cD-3»sta)QCcc 


cr  CJ  '^  *—  '^ 


o  <■- 

Ui  »o 


UI  >n 


»^ 

« 

* 

■» 

¥- 

1^ 

•n 

Ui 

•0 

* 

UI 

r> 

ro 

»«-< 

l»l 

'O 

t/> 

•■; 

r> 

or 

OJ 

D 

a 

or 

**. 

f*. 

a 

■-1 

•0 

,n 

« 

X 

,-) 

-3 

n 

UJ 

<\, 

iP 

UJ 

..n 

J-T 

UI 

■^ 

.n 

X 

>- 

■^n 

(•* 

£ 

a 

X 

-D 

_J 

X 

-0 

J 

sO 

X 

-1 

-- 

ji 

X 

U' 

^ 

•-« 

^^ 

r 

•-« 

0 

--« 

-HI 

0 

— « 

I-* 

I J 

,-* 

^ 

^ 

s/^ 

r^ 

>^ 

-1 

0 

Of 

rr 

or 

~9 

•-I 

e 

h-~ 

Q 

*^ 

k-* 

0 

J 

(M 

0 

h^ 

UI 

-O 

UJ 

^» 

ac 

X 

o 

^ 

^- 

u 

%o 

X 

cr 

cr 

X 

fM 

cr 

IP 

a 

vTl 

0 

(M 

■*■ 

<r 

X 

CM 

(-g 

1 

■0 

0 

■0 

¥- 

fVJ 

u. 

—1 

<% 

u> 

^ 

U) 

•-* 

-^ 

0 

f\i 

■n 

^ 

5" 

f^ 

*■ 

* 

■T 

0 

* 

^ 

•«• 

» 

■*■ 

>-i 

* 

■*■ 

■ST 

« 

«■ 

« 

0 

•« 

n 

cr 

0 

0 

0 

u 

0 

CO 

f* 

0 

(•) 

0 

0 

r-i 

T 

0 

t*t 

»n 

»<1 

•0 

41 

»iO 

or 

*o 

< 

pn 

►o 

* 

Kl 

PO 

•0 

« 

m 

UJ 

(T 

-i 

cr 

J 

CC 

-J 

x 

_i 

a: 

a: 

X 

X 

T 

ff 

X 

X 

s: 

X 

X 

52530 


Federal  Register  /  Vol.  47,  No.  225  /  Monday.  November  22.  1962  /  Notices 


Z        UJ       o  o  o  o 
»4        z        u  o  o  u 


::^ 


ac  te  ac 
a  a  Lj 
(c  «:  *- 


O  LJ 


a 

o  o  c_»  u 

u 

—^ 

UJ 

k^  »^  ^4  v« 

-•  o  o  o 

a. 

a 

»  >  >  » 

>  o  u  u 

.-• 

K  K  oe  K 

o 

ac 

ac 

1    u 

(1 

UJ  U  U  l4j 

u 

U  _l    -1  _l 

UJ 

1   o 

•■  M  M  «• 

(/)  "^  ^  •-• 

(/> 

1   ^ 

1£ 

<A 

o  o  o 

*a 

1    « 

O 

O  U  U  U 

« 

(/> 

r 

1    ec 

00 

•-•  »4  »4  »-• 

(3 

kJ  z  z  z 

u 

<• 

z 

-1  -1  ^  -i 

"  o  o  o 

or 

« 

A  IS  ID  CD 

Z 

*-  «»  VI  </> 

J 

-1 

ir 

O  D  I>  3 

3 

>-•««< 

a 

UJ 

H- 

a.  a.  b.  a. 

V) 

t_>  hj  UJ  UJ 

O  •-•  UJ 


Z  —   i/1 


►-  ►-  *        fc-        »-i 

Z    Z   UJ  UJ  > 


*  «  o  « 


o  o  ^  o 


UJ  w  z 
£    X   « 

J  J  I 


3  s  a. 
o  o  o 


(/»  I/) 

a 

•-<  (« 

J  UJ 

_i  -^ 

■-•  *- 

X  — 

Q.  CJ 

o  in 


O  K 

O  UJ 


z       o 

19         UJ 


UJ 

a. 


v> 

a. 


X         X 

a.       a. 


v>  m 
o  o 


z  z 
z  z 


3  3 
UJ  bJ 
-I  J 

a  o 

ac  oc 

o        »-  k- 
O  UJ  UJ 

a.  & 

-I 

o       a.  a. 


b. 


o 


I  X 

o.  a. 


^O  «4  p4  9^         kT 
40  O^   C)  tD         "O 


n  rf»  rf» 

■O    lO   I** 


in 


J 
J 


o 

Q 

o 

o 

< 

Q 

Q 

a 

Q 

O 

z 

z 

z 

z 

z 

z 

Z 

z 

.» 

< 

z 

UJ 

UJ 

UJ 

UJ 

o 

UJ 

UJ 

UJ 

UJ 

UJ 

UJ 

►- 

UJ 

X  <  <<   « 

(T 

a: 

a: 

rr. 

».• 

z 

ac 

-J 

CL 

oc 

oc 

z 

or 

<  I  I  r 

^- 

»- 

►- 

f- 

^ 

UJ 

k~ 

-J 

*~ 

fr- 

^. 

UJ 

►- 

V>  V>  Ml   (/> 

UJ 

UJ 

_. 

<  «  «  « 

oc 

a: 

QC 

ac 

o 

l£ 

z 

> 

X 

X 

ac 

nc 

<r 

ic  x  le  K 

UJ 

UJ 

UJ 

bJ 

o 

UJ 

>- 

UJ 

UJ 

UJ 

a 

UJ 

O  U   CJ  (_J 

z 

z 

z 

Z 

UJ 

^ 

-J 

z 

z 

z 

Z 

»-*     W4     l-«     »4 

o 

o 

o 

o 

z 

s 

-J 

-1 

o 

o 

o 

'M 

n 

£   X   X   X 

o 

o 

o 

o 

o 

o 

UJ 

o 

o 

o 

o 

u  u  u  u 

k/1 

(/I 

C/1 

1<0 

z 

z 

o 

sc 

ivO 

I/) 

1/) 

i/> 

Lrt 

o 
a. 


z       a       UJ  GO  oc 

O  UJ  h-  <  UJ 

Z  X         *-*  <   UJ  >  _J 

■«  O  >         •-   _l  «  _1 

a.       UJ       ac       lA  _t       « 

O         •-<        "I  loo  I  X 

ua.<ZaCQ:uj«/> 

u.       o  o       o       z       oc 

►-  ►-  t—  u.         u.  <  < 

(A(A3ae_JOuz 

<  UJ  O  UJ         UJ         o 

UJ3ZZ>-ri3 


^^J   UJ  U3   .£ 
o  (js  r^  ON 


r^  r*  "O  r- 


o    I    m  o  w^  o 


h"  c:   »o  C3 


»0     I     »0    -3 

ON  rvj  'Nj  r-j 


O   -H    a    3 


Z 

1/)    O    I 


o  -^  o 


eg  .-« 

f^  (TV 

I  ^ 

ae  -<  1^  se 

O  fO  I    o 


Cs*     -^    K1 


I 


CM 


I     <    ^  < 

-i  \rt  -}  _i  -3 


K)   I 


UI  o  < 
I-         -5 


^    J->    'O  .-« 


I  z  rj  CM 

I  UJ   3!  oc  IS 

'  a:  X  UJ  ^ 

■  1    S  T  3) 

t  <I  -^  <  -^ 

I  _l    'V  I  x 


z  z 

UJ  UJ 

o  o 

>'  >- 

QC    QC 

o  o 


»~  tt  (M  ac  <M 

i-i  00  UJ  9   I 

>-  o  X  z  X  1 

►-  -^  «  o  « 

UJ  UJ   «4   O    ^4 

a  ac  X  oo  X  ~i  -> 


X    -I 


CM  a:  _i  <M 


Z    >.   ►-    '5    OO   t9  CD 


O    X 
■     oc    CQ 


-J  eo 
xr  X 


O   UJ  I 


CM  CM 

0)  z  a> 

X  UJ  X 

♦  >  flO 


>■  CM  ; 
UJ  o  ■ 


•^0^^_l'-«»HM^^«»lJUJ^^_i»^<^4*-t..^ 


:>    X     ■]£    X 


X    ►-    X    ■«<    X 


oc  CO 
r  X 


Z  X 

z  oo 


Z  ^  t/i  CM  tt  tt 

:t       o       »-•       It        loo 

«<MI/><M3CM«(MZac<M  (M^IMCC 
XTCOZCS  CS         OOOOflO^OOujaOuj 

irtx««x>-xt-xt-ii.xujx_ixr 
•-•cocs»acaO(<oaoac_jcozao_jaoo 
ci;^o^o^o-^ouj*40»4<  ^cic 
oxocxocx-jxzi-x-sxrxcj 


CM 

CO  UJ 
X  _l 

•-  a> 
-<  o 
X  z 


1   CM 

CM 
UJ  00 
_l  X 

(s  <s 


o  .^  o 

UJ    F^  UJ 


Q 
UJ 


o 

UJ 


^ 

> 

>■ 

-> 

> 

> 

>■ 

> 

:> 

> 

>■ 

> 

> 

> 

■> 

> 

> 

> 

> 

> 

'• 

Uj 

UJ 

w 

Uj 

UJ 

UJ 

UJ 

<-j 

U. 

UJ 

UJ 

UJ 

w 

■*■ 

UJ 

U) 

UJ 

UJ 

U) 

UI 

tAt 

)>l 

1*1 

"^ 

u 

o 

o 

1 

4_J 

LJ 

u 

o 

u 

1 

o 

(_» 

o 

u 

i) 

i) 

t> 

(> 

■o 

UJ 

•o 

UJ 

*o 

-o 

■o 

•n 

Ui 

•o 

UJ 

-«> 

•o 

UJ 

-M 

UJ 

■o 

•o 

■o 

UJ 

■o 

UJ 

■o 

UJ 

•"■> 

UJ 

<M 

UJ 

•o 

UJ 

•o 

UJ 

o 

UJ 

«o 

»o 

UJ 

•o 

UJ 

»o 

UJ 

»o 

(aI 

»o 

PO 

t.T 

- 

-, 

-. 

-^ 

•^ 

a 

»^ 

ac 

.J 

^ 

^ 

QC 

^ 

a: 

t 

^ 

QC 

^ 

o: 

« 

^ 

^ 

ac 

r 

ac 

cr- 

oc 

CTk 

QC 

J 

(T 

*-> 

or 

(-> 

ac 

o 

a: 

<-< 

<r 

o 

oc 

o 

{£ 

o 

ac 

O 

OC 

>    T    ry  c  -• 


<o  -.  «^   ^   ^   ^ 


•O    J-)    CJ    0^ 

»o 

r*- 

:n  y^  (T 

j^ 

■O    X 

r-  p*.  r^  ^» 

♦ 

•o 

rj  rN,  -J 

X 

'  ■    -t   QC 

r    c>   CD   o 

Ti 

•O   »■  t    "") 

— « 

-J    -4    -3 

AJ    OJ    OJ    f\i 

rj 

r^j 

,-^j  -J  --J 

'"■V 

■■^)  rj 

*>^  ^^  _«  1.^ 

r** 

Kl 

•O   »0    (O 

•o 

•O   --*    >- 

u^  »rt  X)  ir> 

r^ 

r' 

^-   r*~   f-« 

■J. 

T-     iT-    UJ 

■i    r     ^      -, 

.    ,-    f. 

- 

<       _J 

■  r   .n   ■(->  .n 

■o 

,ri 

<n   n   n 

n 

i-l   iD    Z 

Kl    -O    -O    »0 

»<-> 

'O 

■O   AO    pO 

'«'> 

■o  m  »-• 

fy  w)  1-* 

cr  UJ  — • 


m        ^  ,^       K)        f*- 


o 


—  y  — 

(n  «  u-i 

f^l   Q.   »o 


•0   0*0  -o 


■jr>  .n 


o 

00 

i-t 

o 

sC 

a^ 

o 

rj 

c\t 

f3 

fNJ 

r\J 

»o 

«N 

--« 

oc 

»« 

•-4 

c 

*-< 

«-« 

m 

>r> 

n 

m 

PO 

»o 

t_j 

1 

*n  i^ 

L^i 

1 

o  a 

OT 

1 

w 

O 

CM 
CM 

|-> 

• 

fM 

i' 

1 

*4 

— • 

1 

^ 

Of 

d 

— 1 

,_, 

1     r: 

o 

f»b 

in 

(O 

Jl 

* 

«J 

■-4 

a 

m 

CJ 

^ 

,^ 

1 

•o 

o 

*>«. 

^ 

•>n 

J 

c 

Oj 

Cj 

Cj 

r.i 

or 

* 

,-r 

n 

.T 

i 

0- 

n 

a 

^ 

Q. 

<r 

» 

* 

T 

- 

iT 

o 

(\i 

rv( 

*-4 

f^J 

,n 

7 

n 

n 

>- 

1      O 

D 

QC 

sO 

i) 

^ 

'0 

•»• 

vO 

u 

o 

n 

^A 

-n 

or 

j> 

o 

^n 

%f) 

ut 

f 

UJ 

3* 

-^ 

O 
CJ 

'' 

"^ 

"^ 

O 

J 

1/1 

•^ 

Q 

z 

< 

fM 

J 

CS( 

o 

to 

.-# 

^ 

lO 

^ 

^c 

rr 

*n 

X 

T. 

X 

r 

fl" 

^ 

<■■> 

.»• 

■* 

•-• 

'J 

<-, 

z 

•M( 

3 

■Si 

X 

^ 

X 

O 

'M 

o 

»o 

'.  > 

1     -^ 

f\( 

•o 

o 

«o 

■O 

G 

■o 

^ 

f\t 

■M 

fSJ 

'■Si 

T 

^^4 

n 

■o 

(N* 

r 

<-« 

* 

■*■ 

* 

* 

*• 

i-< 

a- 

1 

9- 

* 

■»■ 

^ 

« 

» 

* 

•T 

OC 

O 

u. 

o 

ra 

o 

r* 

M' 

o 

VI 

o 

o 

f-» 

r> 

-1 

o 

o 

o 

O 

« 

UJ 

o 

<i 

•o 

•o 

lO 

^ 

PO 

u. 

»o 

«o 

ITI 

•o 

ir 

pO 

.J 

>o 

»o 

X 

¥■ 

X) 

X 

X 

X 

Z 

X 

O 

X 

X 

XJ 

T 

o 

X 

o 

X 

X 

a 

--A     C~ 


o 


o  »r>  n  *  UJ 

(_)   ^-  o   —   tft 


%o^c>x}t/>>Dc/)^ac 


*         ^«^»ac«cr«'ac 


«    O    »~    O    O     3    »- 

«1     I      »0    iO    «0    UJ 


iO  UJ   I 


xcixxxa   xaxiQ. 


-J        LJ        ir        c_> 

<7>  O   -n  n/1  Ui   ■*■  in 

rjaf^^rNiZ»n_j«o 

<£Uj*oa:\Oo  ^o   Jio. 

— *a.'^ui<-4_j.^        v^ac 

z        a        UJ        o 

i/>  UJ  _J  CJ 

rgQ.!>        oiujiroa 
-41-Aff^o-jr         *<io2 
•ojfyA-<rjx«HWj«o»-« 

OMO(DO_IOOOC3 
^I»03rt<iOW»OUJ 

xatxaLiSocttacaOa:: 


•.^ 

(rt 

1 

z 

Ifl 

vJI 

>- 

./) 

CM 

or 

in 

T> 

o> 

<s 

-1 

in 

in 

o 

o 

IC 

%0 

UJ 

.-4 

UJ 

•o 

>o 

UJ 

iT 

en 

ac 

vj> 

3 

li) 

o 

■»• 

-1 

in 

in 

-1 

vil 

vO 

UJ 

.0 

u 

vS 

z 

>£ 

o 

•D 

vC 

o 

-^ 

•-4 

z 

UJ 

i.^ 

-i 

o 

ac 

r-l 

u 

.^ 

ac 

UJ 

*M 

"^ 

ct 

UJ 

♦O 

♦ 

UJ 

o 

►- 

ff> 

IT 

o. 

^• 

<fi 

0. 

l^ 

CT 

» 

IT 

UJ 

»o 

^ 

^ 

« 

m 

CM 

CM 

ac 

CM 

a 

CM 

ac 

CM 

^ 

•-I 

^ 

*■ 

» 

UJ 

«■ 

•■ 

u 

•■ 

u 

♦ 

* 

UI 

O 

O 

«« 

O 

o 

o 

to 

O 

IC 

o 

.r> 

x 

»o 

>o 

u 

<n 

»^ 

K) 

o 

Kl 

« 

lO 

>o 

« 

« 

» 

ac 

oo 

cr 

<S 

ac 

CXI 

c/l 

X 

X 

(/) 

Federal  Register  /  Vol.  47,  No.  225  /  Monday.  November  22.  1982  /  Notices 


52531     * 


<        I       M 


f^ 

^14 

•-• 

!-• 

Z 

:3 

=> 

3 

a. 

o 

-3 

2 

-> 

o  o 

> 

> 

> 

> 

•-• 

Ui 

UJ 

UJ 

*H| 

UJ 

UJ 

OC 

(K 

OC 

o: 

-1 

-1 

-J 

^ 

Q. 

-1 

-1 

UJ 

i 

UJ 

bJ 

UJ 

UJ 

UJ 

o 

o 

o 

o 

o 

O 

»- 

o 

Ui  Ui 

1/) 

tfl 

(A 

t/i 

n. 

cc 

OC 

tr 

c/» 

ae 

Of 

e 

to 

tx 

u  u 

•-I 

►- 

»* 

^> 

<x 

^- 

*— 

,^ 

« 

O 

a 

Ul 

UJ 

UJ 

o 

Ul 

UJ 

O  Q. 

o 

O 

o 

u. 

a. 

tx 

a 

a. 

X 

a 

Qc  a: 

:d  or 

m 

a 

33 

c/> 

LJ 

*— 

UJ 

J 

UJ  UJ 

QC 

OC 

a: 

(/I 

(/) 

CO 

bJ 

en 

iA 

<r 

J 

t/i 

bO   (/) 

<  o 

-1 

-«. 

■< 

o 

a 

CL 

Q 

00 

a 

a. 

o 

o 

o 

(J 

O 

u 

c_> 

•— « 

•-* 

»-^ 

(/) 

*~t 

—t 

^ 

z 

o  e 

o 

o 

o 

»-« 

-I 

—1 

-J 

UJ 

-» 

-1 

OC 

< 

J 

7^ 

OC  o 

OC 

ae 

a: 

X 

-J 

-1 

-i 

2r 

-» 

-1 

UJ 

I 

O 

Q    X 

o 

u 

o 

— 1 

^-t 

1— • 

•»( 

^ 

»^ 

f^ 

^ 

z 

wO 

>-  >c 

>• 

>• 

>■ 

UJ 

X 

X 

X 

UJ 

r 

r 

^ 

< 

X 

<x 

3    Z3 

X   UJ 

r 

X 

t 

o 

Q. 

a 

a 

>- 

Q- 

Q. 

-« 

a 

Q. 

UJ 

Q.    CL 

rr>  CO 

r-» 

« 

cr 

'-> 

OJ 

r»» 

ru 

^ 

r3 

o 

*-» 

o 

^ 

d 

C^    CD 

•    • 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

»0   fO 

^ 

«■ 

r^ 

.3 

^* 

J3 

cr 

"> 

."\j 

(M 

^-> 

j-i 

^ 

_j 

J)  ^ 

■a- 

ir> 

■» 

^ 

r* 

(M 

•^ 

•O 

K> 

o 

^-. 

f^   (T 

or         >-•        •-• 


l^         — I        « 


t/1  a 
•a    2 


3    -fl 

t/i  a. 


i:  ^  r  i;  s:  *« 

<  UJ  <  <  -rf  _J 

Z  ac  Z  Z  ^  UJ 

H-  »—  ^-  »~  »-  JC 

Z>  3  =)  Z5  O   O 

a.  or  a  o.  a.  o  i: 

iaJ  i:  -i 

►-  :t  ►-  *-  ►-  < 

i/)  O  oO  I/)  V7  UJ    33 

<  O  4  <  4 

Ui  00  UJ  LJ  iAJ  ^    ^ 


O 

o 


v":i  o        »-        uj 


X 

X 

-» 

UV 

^ 

L/> 

o 

n 

^ 

< 

4 

fr 

o 

-r 

jC 

3C 

< 

^ 

UJ 

J 

J 

■sJ 

>- 

— • 

•>4 

fsi 

a 

UJ 

X 

X' 

~) 

r 

LJ 

u 

JH 

-T 

o 

r 


o 


X 


CJ  CSJ 

■    I 

«  It 


•• 
4 

»- 

s 

< 

n 

« 

< 

CM 
1 

•  • 

4 

■«I 

^ 

< 

«i 

■> 

z 
3 

to 

UJ 

« 

¥- 
X 

-3 

in 

• 

■ 

-3 

rsj 

-> 

>- 

T 

rj 

1 

-3 

tt 

Xt: 

-5 

1 

-3 

•o 

-3 

11 

» 

•-• 

OC 

«I 

f\J 

n 

«-t 

a 

<i 

n 

3<r 

ir 

^ 

IX 

T 

a 

UJ 

»- 

UJ 

u 

eg 

tt 

CO 

CM 

ry 

3 

<M 

<NJ 

to 

(/I 

(N 

^ 

CJ 

fsj 

OU 

CO 

lo 

Ul 

CO 

•-• 

CO 

M- 

s 

O 

CO 

or 

O) 

-J 

J 

CO 

O 

CO 

r 

nn 

tl) 

UI 

X. 

v\ 

•-• 

UJ 

> 

X 

Vl 

or 

V 

3 

X 

-J 

X 

UJ 

V 

<i 

<x 

■x 

X 

»— 

X 

-» 

UJ 

>• 

3 

>. 

•--t 

CO 

Ui 

(T 

00 

o 

O) 

-1 

♦ 

-i 

O) 

"^ 

-Ni 

<■ 

m 

CO 

•-« 

CO 

_^ 

<-^ 

X 

o 

O 

o 

J 

*4 

X 

o 

•-4 

*— 

»4 

o 

«-H 

cr 

wt 

«x 

«I 

.^ 

,^ 

y 

o 

-5 

J 

-1 

o 

V, 

< 

z 

X 

CO 

>». 

X 

V 

cc 

■N, 

o 

O 

X, 

o 

X 

to 

X 

i: 

a. 

Z  2 

Z)  =>   ^ 

o 

o  o 

<I  <   « 

i;  T  o 

CJ  o 

a:  a: 


O  i—  o  ^  o 


ry 


OC    OC    «■ 
-.'    ^    X 


t-j  ct: 

Ul    UJ 


or    (Nj 

UJ    OC 


Z)    -< 


a     r-« 


t:  <i     -      <i  ,  ,    <  <s 

J   ";•         ">    I     T  «:     t    -;>  I.     t     ™.    u    -:         -;  - 

■■  '^         —  o  --"  «  f-,  I 

-'  a  0«  0«  OJ         csi  ♦ 

'  or  <  a>         I         tt 

J         --*  ~  -1    V.0  uJ   0:"         o         •-« 

Oj«r\j«3rj  ar,  *-<iCgofNi  <N*_J 

:  03         X  ^_->  X  >-  „..  a'  ,->  oj  OD        co  _i  oo  < 

■XlfX— .-V  jv-v.  ._jt-VV>.<f 

'    «■    (^    «    ^    X  _j     ..     X  ^     ., 

>XLJX_jN,.  :     TV.:     »-- 


<:     -_ 


03 

lU    CT    ^ 

"■  o  -^  cr 


■-• 

UJ 

Cy 

CNJ 

OJ 

Oi 

UJ 

— 

CJ 

1 

1 

1 

1 

<-) 

(_J 

fO 

UJ 

rsi 

<o 

OJ 

fSJ 

ry 

Ul 

UJ 

o 

OC 

C3 

<r» 

o 

o 

o 

q: 

C) 

'^ 

-^ 

•H 

^ 

— • 

.-1 

3 

f\J 

•^ 

o 

(T 

*■ 

try 

cr 

lO 

o 

(S 

o 

^ 

.0 

*o 

o 

Kl 

♦ 

m 

ry 

-^ 

o 

f-l 

,-< 

r1 

O 

f\j 

OJ 

o 

OJ 

<M 

OJ 

*' 

*H 

•o 

»o 

K> 

Kl 

•o 

^4 

«■ 

p^ 

«■ 

«• 

<- 

— • 

<-l 

CD 

o 

O 

O 

CJ 

r. 

in 

>• 

in 

in 

in 

in 

in 

a 

pO 

z 

lO 

Kl 

K> 

to 

fO 

o  o  o  o  o       a  a 

UJ   ^   UJ   -^   UJ  UJ  Ul 

>        >        >        >  > 

M  ■-•  H^      (X      .^  .^ 

UJ«UJ«-UJOUJ  Ui 

U     •     O     I     O     I     U)  o 

K)fnuJ(MUJCMUJf*-U*0'Ouj 

c>oa:o(coQ::oa:cro(r 


pouj»ooj'0'0uj'0»ou»0'0'ouj«nuj'0uj-ouj'0uj 


in 

■* 

Nfi 

fO 

OJ 

f-« 

—« 

OJ 

ru 

ry 

Ki 

r*- 

m 

o 

.Ft 

c- 

in 

tn 

to 

»o 

*n  ry        ^ 


C3  a-^ 


C3    ^ 

€/)    ^    \D    O    (N    "O 


in    Og    (T 

a-  f--  ^ 


ry        -^        ^  rj        ^ 


O  >H|        ^  .P-t 


OJ 

OJ 

Kl 

»o 

-» 

<f 

•M 

.—■ 

tn 

lO 

to 

to 

o 

o 

o 

z 

kj                       o                   a.               -I           _i      _i 

*— 

^^iJ*4x0o«-«ozintn       *xo       tn.jtn^'^K^ 

^ 

•oacir>«-oecoin>-iir)^oinoo       .-^•-•(^(^^a^v 

ir>3«oiOOao«'.j^aocj>ocja)OrMiKf->^otf>o 

«i>04Ar-iA\A\A^tn^       sO       «o<-*Q^^ac^K 

M<A««W>4^^l-IMM_|.^_tM            tsi            ^^            ,4 

■5 

u                          oe»>-i_ivoo 

OC                                 OOOmOCZZ 

^>       (^toe<^>4       NO       «-       •40CMe«'io<«« 

O 

tx  O  ^  »<  »<  >4>40<MC<IU(MUN_I^X(MCMZ>4X 

2 

*«l**«'«-*««-«'U«'kl«'J*>-«'»»-«'»- 

oK«eeoe<eozoBeue3eo3a3 

O 

<OM«csett«)«oao«>CMaM<D«i«coM«i/) 

1                         1            i        1        1        1            II 

<^J^-^j^tJ^^_>■-<— •  oj»o^ 

•-•^^^•^  -^— <  a    ^^    r^ 

OJ40J(M70jr\J  -^JfNj-A. 

»o»-r».poo-*-<  h.»^K-; 

m«j«-<x«-«in»n  h^a-cr 

^    13   C    f    f-    o    C-  c-    C      r-^ 

iO  CO  lO  *n  CJ  JO  ir>  lO  ;n  -n 

tOZtOtO^tOKl  KllOtO 

o  o 

u  o 


X  Z  X 

(r»uiincro^*eoOi-*ooj  tr 
in  ♦o»-«:.a%oo^*'**»^  »ii 
>fiZsAio^intn       tnjoin       in 

^  o  o  ^ 

v^wP^Noa.o^O«'*oir       OJ 

>OXfOtOUJ<^v4W^W*'4U<^ 

♦  ►-♦e  ♦♦»♦♦♦«♦ 
oseozoozeeeavo 
fOOKkm^iOfOUJfOfOtoujin 

CDCAOCD</)«)«^aD«CD»-ai 

III  I 


<?■        — • 


CO 


r-  o  X  T' 

f-l    Z     C-.    f3 

n  N-  ,n  iP 


o 

oO  O 


o  u.   o  a 

■n  J  tp  a 


t\jLJOJCjtoto  j)**-ar--« 
xac— «Qf— iZoo^Otn 

'^-)^'">h-»-»'*'in»-.LO 

»4C0*-«C0»-*_J»^OU).-i 

UJ  UJ  — i  o 

q:         IT         (c  o 

(^  o  ♦o-^toOfNj 
in  <  nC  «>  ^  OC  (T 
►^XojoryooQ,    cm 

♦  o^-o^ro*-*        *■ 

OMOMOmOOOO 

•ouJ»oujK)ar»o^xto 


o  «-  « 


iP  Q.  Oj  O  ^  T  C5 

or  X  o  00  tr  u  rj 

'^  o  o^  UJ  in  o  ^J3 

U3  tJ  ^  OC  '£  o  -^ 


o  o  to  t/)  a;  x  -^ 

m  ♦  OC  K  Uj  rg 

OJ    Z   to  UJ  OJ  to  to 

♦  O  ♦  >  ♦  or  * 

O   t-i    O  M  O  UJ  o 

to    X    K1  X  Kl  ^  Kl 

«  3  <c  n  CC  >  flc 


52532 


Federal  Register  /  Vol.  47,  No.  225  /  Monday.  November  22.  1982  /  Notices 


-I 
o 


Ui 

o 

Ui 

u 

K 

<-» 

te< 

^ 

o 

t-9 

> 

U 

i-> 

> 

a£ 

a. 

oc 

<r    1 

UJ 

-1 

Ui 

UJ     1 

(/I 

(/I 

^H 

<A 

<A     1 

a. 

o 

4     1 

w> 

»4 

(/> 

r  1 

Ui 

-i 

2 

Ui 

(J  1 

a^ 

-J 

o 

1.4 

X     1 

k- 

lo 

f* 

:=   1 

^^ 

r 

< 

^4 

CL     1 

U 

a. 

kJ 

u 

o 

o 

a 

o 

o 

C3     1 

^a 

^ 

o 

rvd 

o 

O     1 

•o 

♦ 

If) 

* 

fO 

oc    1 

a> 

f.- 

M  </)  VI  « 
<  <  <  OC 
O  <9  O  K- 

«  k:  V  en 

ae  oc  QC  < 

o  o  o  o 

u.  u.  u. 

O  19  O  •-« 

z  z  z  m 

»4  ^4  ta4  z 

oe  a:  K  3 

•<  <  <  J 

o  o  o  o 

ae  oc  oc  o 

o  o  o  o 


»-  c90<3i90vdl9cSt3<J>«»«A 

(/>  ooooooooooaa 

<  uJUJUiUiliJUJLJUiUIUiWUi 

«  oooooooooooo 

X  OOOOOOOOOOOO 

O  OOOOOOOOOOOO 

U  CJOOUVJUUUUUUU 


%fl  •*   >J}   -A 
K>   lO    »0   •O 


z 

Z 

Z> 

3 

z  z 

to  M 

M 

</1  VI  •■ 

« 

« 

en 

O. 

a. 

«  « 

«  < 

« 

«  « 

« 

K 

OC 

« 

«  oe 

O  tS 

(S 

O  (9 

o 

»- 

fr- 

u 

X 
Ui 

^  fr- 

o  a 

Q 

o  o 

o 

(/I 

M 

a 

»- 

»- 

V)  CO 

UJ  Ui 

UJ 

UJ  Ui 

UI 

< 

« 

UI 

M 

vt 

«t  « 

►-  ►- 

H- 

►-  •- 

»- 

vA 

O 

H- 

>• 

^ 

l9  UI 

«  « 

< 

«   « 

« 

■« 

w 

(A 

o  o 

o 

a  Q 

o 

« 

« 

o 

••  ■< 

•-I  i-t 

1.4 

..4  t^ 

t^ 

»-< 

».4 

•.4 

_i 

-1 

f^  *.4 

_i  -1 

_l 

-J  -1 

-1 

m 

a> 

-1 

« 

< 

CD  m 

o  o 

o 

o  o 

o 

s 

E 

o 

K 

K 

z  z 

M  M 

M 

(A  Wl 

M 

3 

3 

v> 

Ui 

Ui 

3  3 

z  z 

z 

z  z 

z 

-1 

-1 

z 

z 

z 

-J   -1 

o  o 

o 

o  o 

o 

o 

o 

o 

UJ 

u 

O  O 

u  u 

o 

(J  u 

o 

o 

u 

o 

>s 

19 

o  u 

o  o 

o 

o  o 

o 

C3 

o 

a 

00 

r^ 

o  o 

(O  fO 

<s 

(7\  r- 

r>i 

«J> 

o 

CJ 

^ 

L3 

<£  in 

r4 

•-*  «-< 

<M 

•4 

>o  (M 

a.    I         w 


z 

o 

o 

2 

z 

*-t 

UJ 

UI 

X 

>• 

oc 

-1 

u 

uJ 

K- 

o 

-i 

1 

I 

o 

UJ 

« 

o 

< 

o 

>/l 

o 

^ 

3 

lo 

2 

►- 

H-« 

13 

o 

o 

VI 

le 

Z 

oe 

►- 

< 

< 

■-• 

« 

u 

.3 

OC 

Z 

a 

V- 

k— 

o 

3 

»- 

0 

►- 

CJ 

o 

*-• 

o 

■-• 

3C 

JC 

•^ 

QC 

— 

oc 

UI 

L.J 

nc 

^ 

ac 

►- 

u 

UJ 

►- 

to 

H- 

(/) 

oc 

{£. 

trt 

— • 

tn 

•-4 

c» 

CJ 

•-4 

Q 

1.^ 

a 

Q 

a 

o 

^ 

Z 

z 

z 

tx 

Z 

o 

z 

o 

•-« 

UJ 

o 

h- 

o 

►— 

oc 

£ 

*-• 

_l 

•-• 

-J 

< 

o 

z 

< 

z 

< 

o 

« 

3 

a 

3 

X 

QC 

X 

*-   O    O    QC    i/1    {J 


— •  OC  OC  l/l   O  Of 

oc  >-  h-  ^  »- 

►-  t/)  </>  Q    X  CO 

(/t  — «  1^  w  ^^ 

-•  O  O  UJ  — •  Q   ►- 

a  _j  oc 

Ul  UO  •-!     CO  i/) 

Z  -^  «-»  X    Z  ^ 

•-I  ac  OC  Z  UJ  ac 

«    Z  <  <  ui    3C  •«< 

O  (/»  ^  >-  J  ;/> 


u 

oe 

ti* 

►- 

»- 

, 

I-  BT 

u 

M 

(J  »- 

Mt 

i—   t/l 

rr 

O 

^ 

^ 

a:  M 

t~ 

u  o 

1-   Q 

(/i 

</> 

*.* 

•-• 

</l 

»- 

►- 

o 

CC 

QC 

*-  ►- 

>-•    « 

a 

o 

O 

l9 

l9 

(9 

z 

►- 

*- 

»- 

o  o 

n    UJ 

»^ 

tat 

2 

Z 

z 

»4 

C-l 

V) 

(y1 

ta«  tat 

UJ 

LJ 

IK 

OC 

»-# 

»-« 

*« 

oc 

H-i 

•-» 

►-* 

s:  QC 

Z   IT 

(rt 

t- 

>- 

Z 

z 

z 

a. 

(T 

UJ 

o 

o 

»-  ►- 

o  o 

3 

v> 

(A 

o 

o 

o 

« 

fr— 

-1 

CO  lA 

►- 

r> 

^4 

*^ 

>- 

>- 

>• 

VI 

-1 

>~ 

>~ 

tat   tat 

O      L>0 

X 

n 

a 

■» 

3 

3 

J 

►-* 

»-« 

z 

z 

O    Q 

2  Qtr 

1 

1 

1 

>- 

>- 

>■ 

z 

o 

» 

<t 

4 

i-«   UJ 

►- 

2 

If. 

2 

2 

Z 

UJ 

UJ 

UJ 

.-• 

ty) 

CO 

CO 

^-  ►- 

r  ^ 

rr 

O 

o 

•» 

< 

« 

-I 

-J 

_i 

2 

^ 

z 

< 

< 

»-    H- 

C/J   o 

T 

t^ 

ta« 

O 

O 

..9 

-J 

_l 

J 

a: 

< 

ct 

UJ 

'^ 

O  O 

«  < 

o 

2 

;»■ 

o 

o 

O 

< 

-a. 

< 

3 

-1 

3 

-1 

-i 

U   CJ 

:>  X 

o 

3 

3 

-1 

-i 

J 

> 

^ 

> 

J3 

CJ 

CC 

u. 

a. 

CO    .^ 

X    I    z 


UJ    I 
tai   I 


it  i~  le 

o  ■-<  o 


•  t  rsj  •• 

<    K   4 


O 

4 


2 
O 


1£ 
O 


4 
3 


Oi  2  Csl  CM  ca  >•  Ci 
C0MQ02a>2OUi<S 

vzvujvo^cn^ 
cozsuja-b^X-ico 
tatuJ^a:tat4tat4ta4 

vo.'vo'vx'vrxi 


UJ  O   UJ  UJ  UJ  UJ 

CJ     I     U  Ci  U  U) 

UJ^.-UJ•OUJ»OUJ■OUJ 


2 
o  -^ 


13  O  (A  Z 

»—     I^O  »02^-4XTIiri 

^     I     3rj3a'OM--i>xuJ^ 

^lotr       ♦«jr)4-^_iii 

I    a:o_i>o_ij)0'<oj> 

4       lfflrsjtattat..4ta»  OJOSt^ 

3    1  o        a:        T        »- 

rf  O  UJ 

soo-4      •ozxa.(T> 

oe*o-<z»4<r       r«- 

r     I    UJ•00•oui-4•^rM(/l'^J 

?    "    z*z»-ir*j»Q* 

I    ocafc^ooc-a-jcDO'j 

O     I     4*14'04"0tai.0O'O 

T    I    3a:a<r3»3oc3T 
I  I  I  I  I 


T  tai   ta. 

ta.     B     tt 


CJ 

C£ 

<x> 

« 

V 

H- 

in 

(-0 

"4 

■N. 

CO 

l/l 

Py   r:^ 

r\* 

IC 

»    ^ 

00 

<t 

>- 

■V 

o 

in    1 

Xi 

—4 

^* 

t- 

■s.   -a 

"V 

X3    — •  ■-• 


>   «t    It  >  o  :> 

M  :>        3 

o  o        o 

•  •   O  CJ   ••   o  •« 

«  <       « 

-3    a   O    "3   Q    T 

^  ^        z 

4    4  <  «-4 

-I    _J  -I  « 

Oii    Ui   UJ    CM   UJ   <M    Z 

ff^fON-iir3flr^*ff^.Hiin^  orMoouiujcsujao^ 

iT      3'-*r-.Ot3-'^BCrrj»o^^vQQ>»a^uJ 

•o^-lO    j3.Dj3f^'-r-JOcoco*QCQ:aoa:«-Ci 

I       I       I        I       I       I       I       I       I       I       I       l«-t«C4<-t<«^ 

C3  O  O 


00 


-4  Ui  Cvj   X 

tt  <3  <x>  o 


tt 

tt 

7" 

>- 

tt 

4 

-t 

4 

tat 

o 

4 

I 

3 

» 

3 

(D 

o 

3 

►- 

m 

O 

u. 

>H 

■»■ 

X 

OC 

Q 

U. 

►o 

cr 

►- 

3 

u 

tt 

It 

<r 

-J 

O 

tat 

<M 

o 

CVJ 

OL 

eg 

or 

CO 

X 

CO 

a 

CO 

-1 

a. 

oo 

J 

tu 

CJ 

^ 

it 

V 

UI 

•s 

'3 

-1 

«■ 

CJ 

CO 

N- 

*- 

in 

UJ 

o 

UJ 

1^ 

3 

•4 

CE 

^4 

o 

3 

■V 

O 

•V 

< 

a 

X. 

r 

I 

•-I  >   >    >   :> 


UJ    O 

c;  C)  C'  UJ        UJ 

o    » 

1      1     1    o         u 

UJ    '^ 

CD  <C 

QC      " 

r     r.     :;    cr    f  '   QC 

(J    o 

>X'X'X3JXX'T'X?C30XUJX 
(T*    C  ■    c^    v-j    t_    rj    CJ    c".    »   .    I        QC       ■» 


UJ    UJ 

u   u 

X  Ui  CC  UJ  QO 

o  QC  "■•  a:  <^~ 


O       Q    Q       I 

Ui       Ui    W       I 

>     >   > 

UJ  r"  C  UJ    U       I 

U  I   I  u    o       < 

XUJ^-^<-Uia0UICOcO1 


a.o.!ro*zt3Z 

ti  o  -■>  ^^  c-  r:  ^  X 
CT'  f*  tr  h*  o  to  o 

^'OCO'OXOXCJ 
;^  r  -^  c 

a^r^h^r-fs.  _jr-._j 
UJ***^*-*'^ 


f— *  r-i 


1  -> 


****^**^.T-T^-»- 


z 
o 

XX  ~  tOOJCNj  CT'CT'  iPoC'^C^ 

rao  '■"'Z'-*-^'-*  ""^  — lOr'c— 

iJ^^  OOCvJCNirM  StaJ  C-'Q.iJJ-.J 

cr-o*        a^^-t.-«-H.--<        iTJiT)        ^"•QC.-*.-* 

wf  ■'H-'^'-c  CC  c-<0^:3 

-^-^  ^«.  —(-^  -u^t 

0<r04r**z**QC<r>-** 
z       a  —  o       J 


z 


^x.7^r>-oujr\iUJ 
X  £7v  (T  cr^  c    X  t '  r 

Ui***     *uJ*uJ 
_JOtDOr3     _iO_J 

j»o»oio«io_jw^_i'o*o 


crc4-x>'Oxirt^^'Oo-^*» 


<    on   T    X    t: 


T     <     1      X 


(.D   C"»  <-»''»   r>   C3  o   -^  r.  r> 


o 

o 

o 

'J 

4 

tal 

_J 

-1 

2 

a 

Q 

a 

a. 

4 

-1 

UJ 

z 

X 

X 

^ 

»-* 

t- 

-1 

UI 

UI 

_l 
tat 

UI 

-I 

O 

4 
O 

o 
o 

a 

lO 

tat 

o 

!r 

O 

<z> 

r* 

.n 

-1 

Cl 

-4 

Z  cvl 

tat 

!T> 

o 

-1 

<o 

* 

z 

=0 

»> 

z 

X 

a> 

X 

X 

4 

C^ 

CM 

o  0- 

_l 

•O 

r^ 

4 

.3 

•  -. 

4 

tal 

tat 

4 

»o 

4 

rl 

tat 

-4 

» 

CM 

CM 

^ 

tat 

o 

►O 

•o 

Z 

CM 

v-M 

-t 

» 

* 

-1 

» 

UJ 

» 

■r 

* 

* 

♦ 

M 

<r 

<A 

» 

» 

»■ 

* 

T 

<-» 

c-. 

X 

o 

rr 

O 

'3 

O 

3 

c» 

o 

4 

CJ 

Z 

-3 

CJ 

tj 

O 

'-I 

CO 

K1 

»o 

00 

K> 

UJ 

>o 

»o 

Ki 

O 

»o 

rt 

cr 

ro 

o 

m 

»o 

K> 

pO 

4 

X 

or 

4 

X 

<I> 

X 

Xi 

X 

05 

Ti 

X 

CO 

X 

u 

X 

X 

o 

X 

X 

2 

_i 

-J 

UJ 

M 

t« 

M 

«» 

U 

UI 

w 

^ 

-4 

V 

«J 

w 

t/l 

o   I  o 

2    I  9> 

I  r» 

t-i    I  o 


*> 

1 

K 

t 

O 

1 
1 

« 

1 

"? 

• 

in 

e 

O 

( 

(N 

z 

1 

♦ 

1 

e 

o 

1 

Kl 

3 

1 

CO 

Federal  Register  /  Vol.  47.  No.  225  /  Monday,  November  22,  1982  /  NoUces 


52533 


ac  ac  oc  ac  < 

»-  ^-  ^  ^  o 

«A  CO  (/>  f/i  a 

«  <  <  <  UJ 

cD  VD  (A  O  H- 


oooaoQooaoo 

UiUJuJUJUJWUJUiUJLJUJ 


ooooooooooo 


^  X  z  z.  ^  ^  z 
<  «  4  <  <  <  < 

a:  oc  a:  (T  t£  QC  cr 


CA   C/>    C/t    t/)   </>   t/1    (/I 

<  4  <  <  <<  <  < 

O    kd   tS    O   C*!    O    J3 


^  i^  ?■  ^   r-   -^ 


to  to  ^  ■< 

<  ^  Qc  ac 

O  o  ►-  t- 

o  o  t>^  l>1 

Ui   LU  4    < 

»-    »-  O    ^ 

a  o  •<  •< 


t/>   <>0 

ir> 

« 

4 

■« 

■< 

« 

« 

•^ 

■<  ■« 

-f 

X 

cr 

:t 

tr 

cr 

a 

tl 

J  o 

o 

^ 

^- 

•- 

(»- 

►- 

►- 

^■ 

o  n 

o 

t/l 

i..'' 

O'l 

i/'i 

,^ 

wT 

u^ 

^    LJ 

UJ 

* 

<» 

«3 

4 

<i 

< 

■m. 

t~    ►- 

»- 

o 

.5 

Z 

i 

-ii 

J 

O 

^    < 

< 

O  Q 

c 

■< 

< 

4 

•4 

4 

< 

< 

-1    -J 

_J 

tXt 

cc 

-li 

cr, 

- 

't: 

XT' 

n   G 

o 

X 

X 

T 

X 

X 

X 

3 

CO   t/> 

en 

3 

D 

:^ 

Z) 

3 

D 

!:■ 

^  ;» 

;^ 

_i 

-J 

-J 

_j 

_j 

^ 

J 

o  o 

o 

o 

o 

CD 

o 

O 

o 

o 

ij    LJ 

CJ 

e; 

CJ 

<J 

o 

CJ 

CJ 

CJ 

4  I  CD  ffi   CD  S 

Z  I  z  z  z  z 

U  I  3  3  3  3 

cr  I  -I  _l  _l  _l 

r>  I  o  o  o  o 

O.  I  o  u  u  u 

9  o  o  o 


o  ooooeoooooo 

vt  v)</>t/>vi<n«nntna>vtcn 

z  zzzzzzzzzzz 

o  ooooooooooo 

u  uuuuoouuuuu 

o  ooooooooooo 


o 
o 


CD  m  (C  CD    CO  3]  03 

z;  i;  z  z:  s:  x:  X 

3  :D  O  =>  3  3  3 

-I  -1  -J  -I   -1  _l  _J 

O  O  O  O  O  C3  O 

o  o  o  u  o  o  u 


C3  o  o  ca 


rj   ^^ 


_)  -J  <D  31 

o  o  z  r 

(rt  ««  3  3 

Z  ?  _l  _l 

o  o  o  o 

o  o  o  u 

C3  O  -^  CD 


Of 

a. 


I    »  «  <•       v>  o 
I   o<  fM  n       •«  CJ 


^ooooo^ocaoo 

(NjrgfuriinieMCMOjrtfCMrsi 


ii\  tn  j^  ^^  lit  Si  Si 
-«  CM  rg  ,-»  -^  — •  ,-• 


r~  U  Ci  O  U  UJ 

p^  *M  ^^  (-^  (A 

K  oe  ac  oc  o 

UJ            UJ  I  H-  ^    »*  ^1^ 

z        s:  I  M  (/)  M  u)  ee 

O            W  I  a.^  1-4    M*  "^ 

-)         z  I  o  o  C3  o  <rt 

O  ■  K 

>          Q  I  ^  ►-  ►-  >•  UJ 

-i  I  ft-  ^  H-  oe   ::£ 

uJ  I  O  o  o  ac  <K 

—  I  <J  O  <J  3  < 

U.  I  (/)(/>  C/>  U  OD 


w  UJ  a 

jt  jt  vt  (/>  u>  m 


ac  ac  ac 

en  tn  (ti 

X  2  Z  Z  Z 

O   O    UJ  UJ   vU 


*~    *-    t-    >~    ¥~    t-~  Z 


z  z  o  o  o 

ZZoeacee 

uJU^^^aczZocKir 
t->-C0co</>a3Ot9JJ 


^ 

Z 

z 

:» 

z 

z 

z 

o 

o 

o 

o 

o 

o 

o 

»— 

^ 

»— 

(— 

»— 

►- 

»— 

13 

o 

o 

o 

o 

o 

o 

Z 

z 

z 

z 

2 

z 

z 

,— , 

H.« 

,..< 

,-• 

h-a 

»-, 

f^ 

-1 

-J 

J 

_l 

_l 

-1 

-1 

UJ 

UJ 

UJ 

UJ 

UJ 

UJ 

UJ 

JO 

CD 

=D 

Xi 

X 

33 

m 

z  -■  o 

-I  -/  —I  -I 

o  o  o  c  ►- 

2    Z    Z  -  < 


z  z 

o  o 


Z  Z  Z  .^  X  z  z 

o  o  o  o  o  o  o 


<       — •  "- 


Z   Z     l 

O    O    J> 


z  z  z  z 

D    3    J    O 


,-1    ^  •-•  < 


« 

<y) 

1 

CNi 

C4 

tr 

•-• 

-J 

tt 

tt 

^ , 

^ 

CN* 

It 

z 
o 

•^ 

1 

>  -J 

< 

> 

3£ 

• 

• 

1 

« 

1 

a 

3C 

•<£ 

tO 

> 

> 

»-• 

»~« 

> 

n 

a 

— • 

> 

— 

> 

-> 

1 

> 

►- 

> 

a  J 

*- 

a 

J 

•^ 

J 

J 

»4 

-i 

J 

X 

3 

.^, 

-> 

u 

Ti 

r.( 

:» 

n 

^. 

» 

1 

'1 

-B 

i.  ■ 

> 

3 

.r 

-■ 

T 

•-• 

UJ 

z 

^ 

le 

o 

IC 

^ 

• 

it: 

□c 

•-• 

^ 

04 

K 

a 

Q. 

« 

z 

.? 

« 

X 

X- 

i*J 

—• 

^ 

t: 

n 

JI 

« 

••  :m 

o 

•• 

« 

CNJ 

-i 

UJ 

tt 

• 

1 

•  • 

•  • 

i-i 

.— • 

•  • 

< 

< 

</) 

.. 

<„'> 

«-; 

•  ■ 

X 

» 

*-• 

•  ■ 

<  z 

X 

« 

•-<« 

1 

eg 

CJ 

^ 

•-• 

Ik 

-J 

^ 

< 

~i 

>< 

-J 

-J 

^ 

■< 

X 

X 

or 

3' 

< 

"SJ 

< 

< 

T 

t 

-o 

o 

a: 

< 

^0 

t/^ 

>• 

</> 

-i  o 

^ 

-> 

oc 

* 

-J 

tt 

« 

» 

u. 

z 

it 

IC 

-5 

-i 

-i 

t-t 

■»• 

Z 

-5 

u 

UJ 

UJ 

L*. 

~> 

»- 

-> 

,„,, 

■» 

„- 

":; 

UJ 

.; 

cr 

-5 

.r 

Z 

C-4 

i<J 

ar 

A 

u 

UJ 

^ 

m* 

< 

o 

Ki\ 

I 

X 

»-• 

J 

-1 

O 

r:i 

Uj 

— . 

•— 

J 

o 

UJ 

U.J 

Ui 

» 

_i 

•-4 

1     PO  ♦ 

UJ 

• 

o 

X 

(A 

»- 

h- 

m 

>- 

o 

CO 

■-^ 

eg 

cr 

*-> 

a 

a. 

^-4 

^ 

a 

a 

-J 

_* 

X 

» 

_; 

v-J 

,". 

l^ 

■.'■■> 

1 

*- 

«— 

r  J 

— . 

n 

1    m  m 

» 

UJ 

Q. 

►- 

z 

z 

ae 

ac 

oc 

z 

-1 

tt 

m 

a: 

n 

n 

O 

a 

a 

T^ 

■^ 

^ 

„ 

T» 

a: 

— 

1' 

a 

> 

<: 

1 

UJ 

^ 

3 

o 

o 

kj 

uJ 

^ 

or 

l»« 

o 

1.1 

u 

u 

a 

•-< 

!«■■> 

— ' 

i ; 

c 

:'> 

X 

•— 

•— 

'■ 

u. 

,^ 

-I 

>_ 

t.. 

' 

1   z  z 

►- 

M  ^ 

o 

<M 

O 

>• 

« 

ffi 

ffi 

a: 

3 

u. 

r 

^ 

•3C 

Oi 

U. 

C\J 

Z 

o 

o 

^ 

■V 

■ 

« 

OJ 

oe 

a: 

X 

i 

r\j 

o 

rj 

»- 

CM 

Ji 

cr 

o. 

IX 

►- 

c:, 

■3 

o* 

■.'' 

L,- 

X 

_J 

•— 

1   <  < 

CA  «  UJ  W 

CO 

-1 

J 

-i 

€C 

oc 

« 

U 

u. 

u 

u 

O 

ffi 

ffi 

►-* 

»-« 

(T 

ffi 

o 

O 

tn 

t/> 

cc 

a 

CO 

UJ 

ffi 

ffi 

tjj 

l^' 

^ 

7- 

o: 

fc" 

-a 

..^ 

w-"- 

4 

•   o  o 

V  o 

»- 

X 

•-4 

« 

< 

-J 

o 

h-> 

u; 

w 

V 

^ 

V 

_J 

>- 

>- 

t- 

rr 

►- 

f- 

•v 

V 

o 

V 

.■" 

V 

« 

^ 

V 

_l 

«■» 

L.I 

•« 

-s. 

,- 

u. 

■•.o 

a 

«i 

-^ 

CJ 

1     BC  cc 

o  m  oc 

►^ 

00 

to 

X 

1 

X 

r 

o 

CO 

Cm) 

z 

a 

a 

♦ 

< 

m 

».•> 

*- 

^ 

ct 

<€ 

-I 

_l 

in 

u. 

r 

-> 

or 

LP 

vO 

«* 

7 

in 

r' 

-' 

ffi 

^ 

^ 

T 

i/^ 

X 

-3 

-J 

J 

-, 

m 

y 

-r 

t  o  o 

W  D  z 

•i* 

•H 

UJ 

•-• 

z 

•-« 

•>-t 

< 

X 

•-• 

•-• 

•^ 

<F-I 

CJ 

»H 

Lj 

•^ 

.-' 

>- 

-* 

u; 

1- 

—. 

■> 

< 

o 

..• 

«i 

>— ■ 

•   -3  -i 

3 

^  ffi 

r) 

V 

< 

o 

u 

z 

X 

o 

oc 

OC 

a: 

Qc: 

ac 

X. 

Z' 

>*. 

< 

u 

o 

X 

(/I 

J 

3 

X 

ffi 

x 

o 

X 

•V 

3 

V. 

Xi 

v 

•4 

-J 

V 

* 

■* 

T 

* 

V 

" 

— ■ 

■■■, 

*: 

o  a 

UJ  UI 

>  > 

>    >     >    M  M 

O  O  O  UJ  UJ 

I     I     I    u  o 

r*>f^KUJ*o*ouiaD0ffi«iffi«offiffiffi 


>        > 

•-•       »-»  >  > 

UJ  UJ  o  c> 

O  U     I       I 

UJ    ffi   UJ 


»   >:>»>»-• 


^c^ooa:L3aic~< 


I     I     I     I 

h-  ^.  K>  h.  r^ 


r*-ujcc<f    xixui-ou-'-Oi,^ 

OCCOCC*        x*       ex.     '       X 


> 

**  >  >- 

UJ  O  O 

O  I      I 


>  >  >  >  > 

c  o  o  o  o 

I  I  I  I  I 

»^  ^-,  r-  r-^  f^ 


Z    I     ff^  0^  ff* 

I    fte  ^   P-. 

•-I    I     o  o  o 


m<kO  iooi^c\fir>tf)oinffi«-cr 

^O  CNJCMCMCSiCSJCiJCVtCNiCMCNjOi 

^o  CNjCMCsiMCursjcvNrsirgcM 

^^4  ^oooooooc:<<=>(- 


VO  ^fisJ0^J]^I]^£^^O  rsjJ^<u^'- 

O  Of->OC3-3C3'0  ocarc^ 


(■n    T*    rr   <■  ■     X* 


CI    O    O    O    O    O    C3 


#     -T     .T     -J- 


u"^    J^    ir    iT^    5"    »0    PO 
rr    o-    C^    ?    "•   '^    f^ 


«■>  ,o  "^  »^ 


y    CJ    ■» 

Z 


U 

« 

z 

M 

*-« 

^ 

o 

« 

u 

o 

ft- 

^m 

u 

* 

U 

O 

tn 

o 

z 

»4 

o 

13 

z 

« 

«> 

•-t 

-5 

>• 

UJ 

m 

< 

inr>  «  za 

r» 

«•  VI  ^ 

<a 

«4 

iO 

^4 

cu 

♦ 

a- 

o 

e 

t- 

o 

t^ 

♦ 

>o  00 

e  o  e  <  >« 

«4 

r-»- 

r- 

l» 

r» 

B 

r* 

^- 

r» 

a> 

f* 

u> 

cc 

BC 

•H 

«-•  o 

O 

N  N  M  X  IM 

m 

J 

lO 

»> 

•o  « 

n 

>o 

>o 

m 

>o 

•o 

« 

w4 

o 

fM 

CJ  CJ 

z 

♦  ♦  ♦         « 

« 

♦ 

* 

♦ 

• 

♦ 

♦ 

♦ 

♦ 

♦ 

«* 

♦ 

bJ 

♦ 

•r 

«  « 

e 

« 

9 

o 

e 

O 

e 

e 

o 

e 

o 

o 

o 

> 

O 

K 

o 

o  o 

n 

tntn  m      m 

!•> 

o 

« 

n 

»o 

lO  lO 

K>  ftO  « 

•o 

K) 

to 

»^ 

PO 

O 

lO 

«0  IO 

-5 

CO  <o  •  o  • 
1 

• 

o 
1 

s 

0 

m 

«0 

■> 

CO 

m 

m 

s 

00 

ac 

1 

CD 

1 

« 

CO  CD 

o 
(J 


UJ 


or  p-         K-         CO 

UJ  «.        ^ 

c\iOicgesi<rsto4{MrMX  rucr— 'irtfN- 
«■«-«■«■        «-«--r«-cd4'UJ«-uJ4' 

OOOOUiOCSOOOO^DXTO 

io#oto«o       K>^io»n«»oz»n«»o 

ffiffiffiffiXffiffiffiffiX    oc*>^ffi~?'X 


o 

2 


cr  UJ  cc   -^  r»  f-  X   "1  i/"   -•  fO 


■-•^x   'Xirif">£aa:(r 


(T>  cr  o,  a. 


L^UJ'O^'^'OUJ'^'^'^'O'^'O'O 


X 
Kl    •-•   K)    PO    »0 

cr   ~>  «   no  cr 


o  o  o  ra 
Kl  *  PO  •r 
a     _j  X 


cr    a    CL   a- 


52534 


Federal  Register  /  Vol.  47.  No.  225  /  Monday.  November  22,  1982  /  Notices 


^  Z  ^  X  X  ■x 

QC  ac  Qc  a^  X  oe 


on  lA  (/I  f/l  t/t  <A 

4    -4    <     4    «    4 

J   J   J  o  o  o 


Z  2 

4  ^  to  V> 

OC   OC  ■<   4 

4    4  Ui   Ul 


(/I  (/I  (/I 

4  4  4 

J  U  J 

Q  n  in 

Uj  WJ  ^ 


14444^4  44 


O  O 


oi  a>  IB  X  ffi  CD 

z:  z  z  z  E  z 

3  3  3  3    3    3 

-I  -I  -I  J   J    -I 

o  o  o  o  o  o 

O  O  O  U  U  <-> 

r-  f^  «  -*■  ^•  * 


»-  >-       a.  a 


^         o  u         *^ 


O  3>  -i  J 

Z  Z  O  O 

3   3  i/l  Ol 

-1-1  2  Z 

o  o  o  a 


•-•       i/) 


o  o  o 

fsi 

o  o 

^    »- 

r 

t/l   (/)    (*0 

^ 

i/1  *rt 

o  o 

r> 

^  ^  ^ 

i» 

;»  .? 

CD   CD 

J 

o  o  o 

^1 

O     -5 

«t    < 

o 

LJ    U    O 

a. 

O   U) 

O    [_> 

*-> 

I      .^    -O    *    *■    O   "O 


•o  o 


IT-  r-  <-> 

-*   HI   <M 


X 

a: 

l/> 

^T 

»- 

^ 

>-« 

— « 

00 

V) 

o 

o 

L.J 

"^ 

-^ 

-J 

^ 

o 

■<« 

<< 

-i 

^ 

:Z 

^  .^ 

ir 

^ 

r 

£ 

:> 

o 

'> 

i   o 

o 

o 

ic 

i 

* 

<^ 

—• 

I-*  •»« 

•-4 

-H 

uj 

.J 

J 

z 

;? 

?  ^ 

■r» 

z 

X 

X 

.J 

=i 

o 

3  :5 

3 

ZJ 

trt 

i/7 

-3 

U 

•i^ 

QC 

►- 

h-  ►- 

(A 

o  o 

~^ 

•~-<  »• 

.3 

<  ^ 

or    ac 

oe  ac 

*~   »— 

X 

*-  »- 

v-t     »/l 

■>J 

^^ 

X    X 

— «  —« 

— 

•< 

Ul    I..J 

o  o 

JL 

J 

1     1 

n 

_i 

>-   >■ 

^  »- 

i' 

UlJ 

U.O 

yi 

<  <f 

■^^   ^ 

.J 

-J 

^ 

— . 

1    1 

•-•   <* 

jj 

'-J 

J 

-J 

CI     3 

?•  ac 

X 

(_> 

-J 

-J 

•-•   -^ 

3    O 

o 

z. 

^ 

1*1 

X  a: 

4 

4 

< 

4 

u. 

-1 

«  « 

O 

O 

o 

O 

a 

Ui 

a. 

o  o 

Ui 

UJ 

u 

u 

o 

.-• 

UJ  kJ 

o 

u 

u 

o 

u 

a. 

<J  U 

k-a 

.-t 

^^ 

»-• 

i-l  *.« 

•> 

^ 

> 

» 

(/) 

t/i 

»   > 

tr 

ac 

ac 

ac 

4 

4 

oc  oc 

UJ 

UJ 

u 

UJ 

IS 

13 

Ul  u 

^.0 

bO 

<A 

</) 

_l 

-1 

llO  lA 

VI 

V) 

«i 

M 

4 

■4 

V>  (O 

l^ 

UJ 

Wl 

UJ 

ac 

ac 

UJ  u 

_• 

.-. 

«-* 

...• 

3 

3 

»-«  (^ 

t— 

»- 

*- 

^ 

►- 

f- 

»-  »- 

t-t 

.-• 

*.« 

►-• 

4 

■4 

t-t  ^4 

CI 

(J 

o 

CJ 

z 

Z 

l-l  o 

sO 

* 

•:> 

o 

in 

J 

J 

^  in 

• 

a 

• 

• 

• 

• 

• 

^    • 

"^ 

>o 

-J 

»o 

•-« 

•  J 

o 

■a  tn 

^ 

* 

»o 

(O 

o 

>o 

IT  in 

■-« 

r» 

^ 

(A 

» 

M 

9 

.-« 

< 

13 

Q 

UJ 

-I 

«i 

k-i 

<* 

QC 

-1 

UI 

ul 

.n 

Z 

uJ 

^ 

-1 

z 

«% 

.-t 

M 

1 

I 

1/1 

»- 

1 

1 

—  II 

atf 

Z 

1 

2 

Z 

3  -• 

Ul 

o 

UJ 

UJ 

UJ 

o 

o 

Ul  •« 

— * 

or 

0 

J 

5 

>- 

>- 

-1    UJ 

h- 

.k 

o 

o 

Q 

z 

» 

—  J 

2 

»-4 

I-.. 

•-« 

4 

4 

O 

1 

IT 

o: 

CC 

u 

O 

)    1 

rjf 

4i- 

Q 

4 

4 

4 

>- 

>■ 

»-  a 

1 

U 

-^ 

— « 

»-■ 

Ul 

Ul 

4    Ul 

U. 

Z 

JC 

(T 

K 

z 

z 

u  z 

U. 

■% 

J 

Ul 

UJ 

►- 

»— 

3    4 

3 

2 

a 

a 

.a 

•-• 

■^ 

-1   z 

•  E 

z 

•-< 

»-« 

•-• 

r 

X 

«  z 

X 

3 

vt 

1/) 

yi 

■M 

a 

3    3 

«t  <i  a 

•-  #-  :3 

oo  (/»  «/i 

a.  tx. 


a 

o 

z 

a 

o 

N.I 

4 

4 

4 

or 

o: 

•- 

o 

o 

z 

_i 

_i 

3 

o 

o 

O 

o 

u 

z 

c^ 

o 

o 

• 

• 

• 

*.« 

fO 

o 

rvl 

n 

►-  1- 

u  u 

3  r 

oc  (£ 

•-  1- 

in  a 

z  ^ 

o  c 

ac 

O  L 

UJ 

C/> 

■X   X 

.4 

o  c 

T 

o  c 

>-* 

l-> 

Z  2 

^ 

•-•  >-i 

ri 

r  T 

a 

U   IJ 

►-  ]t  at 


U  -i*  ^   u 


^   <«    X 

Q.  a.  u 


3 

A    a 

•  • 

■•  cr: 

-J- 

<  u 
~3  r 

^ 

^ 

^ 

o 

» 

^ 

•o 

4- 

a 

a 

■..^ 

a 

ct 

a 

— 

cr 

ft 

H- 

t— 

<s 

<M 

UJ 

UJ 

OJ   </> 

— • 

X 

X 

X 

3) 

■w: 

IC 

CO 

r 

JJ 

L^ 

iJ 

a 

■V 

<t 

«x 

V    ^ 

■9 

T) 

Z) 

:3 

TT 

dJ 

-^ 

^ 

t  or 

ji: 

JC 

X 

4 

1^ 

o 

Ci 

^  w 

^-) 

•— 

*— 

»— 

« 

V 

c 

T. 

v.  u. 

-i  tt   o  ■..  ^■-1   M 
^j        r        o  •-»  ^ 


Or    fVi   UJ    fSj 

CD    X    •—   'D 


Cw 

Kl 

u 

u 

1 

ji 

J. 

t: 

— . 

«.. 

Uj 

•  • 

n 

•  • 

c 

t 

<I 

<i 

t- 

*- 

-> 

-T 

k-'"^ 

-3 

J 

3 

a 

U-i 

o 

J 

^ 

— . 

_/ 

_J 

o 

B 

o 

O 

CiJ 

!/) 

OJ 

2L 

UJ 

UJ 

30 

<-« 

r 

X 

O 

•nr 

Jf 

V 

or 

»— 

V 

0^ 

u. 

u. 

■T 

'V 

—• 

in 

"» 

_* 

-J 

•^ 

<r 

i._' 

*4 

<t 

<x 

<t 

X. 

t; 

^ 

x. 

o 

>.;  f  o 

> 

-•    »    connnr-uj 


WODopUJtt.    UjXUJ*OUJ 

QC  c-'  C'   Q£  ^  ac   ■  '  ac   '-"   oc 


J     UJ    '*-    '^    UJ    '^ 


-•  f*^    »o 

3^    X    c 


in  - 


O     C'     -1    — i 


I      f^    f*.    f^     hfc     h^    f^ 


in  in 


^     ^  -^    ^ 


"■-.  in  "^ 
fO  in  '-- 


'-^  -n 


T    «■   u    *    *    ?    * 


»   o   *    » 

;? 


^ 

:^ 

4r 

-> 

rg  T> 

o 

T-   X 

3> 

) 

f 

•1  -o 

■o 

Q 
O 


_r     I  *   ^  * 

»  rj   cr>  o   tJ 

3     «  »0    'O  fO    lO 

-3     I  Xi    (O  X 


•J)*fM2n*  IT^OJ^XJ^ 

XXX_JsflsO*/)^h*      I      QD  f^ 

oozo(r>aer:iok-o^o 

COXX_iXXtX»0LXQCX 

I  I  II 


:>  <   r\j  "O  -^ 


*    i-i    X    f^ 


a   T'  -^ 


XXXCOTOr^^- 


U-OUJ^-^^*-^  ^.^^^.^ 


UJ  ♦   z   »■   *■ 

2    O    O     O    D 

Ui  'O  ►- 


o 

d    O    O     (_»   CI 

•n  »^)  I  to  <  fo 


o   >-  o  o  >•  c* 

<    w^    lO    <    »o 

t/jxt/^xxTi-x    '■a    uotocxix 


>-•  •-•  ...0   {/I 


O    O    UJ    UJ 

a:    r  _|  -I 

^  ti.   ^  "— 


tt     tt     K     B 


UJ 

D 

X 

e 

O 

O 

O 

O 

> 

O 

> 

?.- 

«l 

<* 

o 

r^ 

r  ' 

.^ 

nj 

fO 

_» 

-z 

^    >-    ^    —  V 


on-lC     OOXtt     * 


O    O    D   O   O    O   »-• 

,''    -*   O    .-I   O    71    =3   •—  : 

.V   r   el  »    s:  1  r 


injnio.nxi'^QCO'JxTiTr' 

:>         m 
ZZZ^ZZ^'^  XT 

_i_l-i_j_i_i<        c«        <Mac(X 
a-Q.a.ft.Q.Q.ac»-coujoo*«* 

<I4<X    <4<I>-«UJ*-*«<^ULJ' 

XXXXXXrCKtNit-fyQ-Q. 

OOOOUOU'O^l/l^OCJ 


UJ 


«U.>-lj_U.U.Q.  Li-  »-•  •-•  U.1-* 

Lj»-a;:>~*-»-Of\;»-rjf^iuj        uj  »—  uj 

UIIIIIIIIIIO  O  lO 

i_j^r«*^^f.-,^«fs.<\,f»ojrvjuj»ouj»0'Of*"UJ 
:t  w*  r~>  '"»  CL    _)  'j>   C--  t*'   .3  <■-■  ££     -  QC    J   —  •  ■>  a: 


X    X 


ojrgfMoarjfMojoj 


r*  ^*  p*  r*  r»  *H  .-«  I 


•O    "O    "O    "O   f<l 


*    to    K>    PO 


O"    T    tr    tr   ff'   (T   o* 


■5  fsj   rg 


'-i    >-    »0   »0    'O 


cr  «  O"   cr-  a 
«■  a.  «^  «  4- 


o 

u 

o 

u 

z 

( J 

z 

CM 

r\j 

rj 

CM 

rj 

•M 

'M 

<M 

nj 

.M 

o 

CJ 

3 

CM 

CM 

-^J    00 

z 

an 

cr 

or 

a- 

I 

rr. 

X 

a) 

X 

OC 

U) 

X 

Ul 

T 

X 

-O   UJ 

r> 

1 

1 

1 

1 

1 

1 

• 

1 

• 

1 

1 

-1 

1 

1 

1    u> 

.-. 

o- 

r-» 

in 

r^ 

<r 

fT^ 

»o 

ji 

CO 

f-. 

>. 

l^ 

n 

^^ 

<-- 

en  rr 

1- 

<M 

fO 

fvi 

IM 

rr 

fvj 

c 

CM 

CM 

rr 

o 

or 

oc 

(T 

o 

tf  n 

I ) 

<M 

OJ 

rg 

r\( 

,^ 

f\) 

r^ 

CM 

<M 

-^ 

oe 

•-• 

t- 

^^ 

f\l 

^  o 

3 

O 

o 

•9 

15 

o 

J 

J 

3 

•a 

u 

UJ 

o 

UJ 

.J 

o 

■S    lA 

O 

Z 

z 

Z 

Z 

z 

Z 

z 

z 

z 

z 

2 

z 

a. 

;» 

z 

?   Ul 

o 

Ul 

or 

rr 

z 

o. 

» 

♦ 

5> 

..^ 

♦ 

>o 

K> 

o 

CM 

00 

4 

o 

i-« 

r- 

00 

vO   If 

•H 

t\l 

(-( 

rg 

n 

<M 

c: 

CM 

<M 

(T 

OC 

c^ 

_i 

c:* 

o 

o   O 

o 

♦ 

♦ 

» 

» 

«■ 

♦ 

* 

« 

«• 

•O 

Ul 

^ 

a. 

« 

* 

«■  o 

o 

* 

♦ 

* 

* 

« 

«■ 

• 

«■ 

«■ 

* 

a 

«- 

z 

♦ 

• 

♦  z 

o 

O 

o 

a 

o 

o 

C3 

a 

o 

O 

o 

z 

o 

4 

o 

o 

O  •I 

r 

to 

lO 

lO 

to 

lO 

m 

lO 

>o 

lO 

tn 

« 

K> 

I 

lO 

lO 

■O   I 

4 

X 

00 

33 

CO 

O) 

X 

00 

n 

«J 

oc 

1 

« 

U 

1 

00 

ec 

X  u 

1 

J  Ml 


Federal  Register  /  Vol.  47.  No.  225  /  Monday.  November  22,  1982  /  Notices 


52535 


T       I 

D     1 

a    I 


o  o  o  >-  ►- 

3  3  3  in  tn 

<e  <r  (T  ac  oc 

»-  ^  »»  UJ  LJ 

{/>«>(/>  t—  t- 

^  ^  2r  3  z 

o  o  o  -.  -. 
o  u  u 

o  o 

)£  -x  *  o  o 

o  o  o  *  «< 

o  o  o  Of  or 

2  Z    Z  O    O 

•-•  »4  .^  _l   _J 

r  X  X  o  o 

o  o  u  o  o 


3 
hi 


^  i-i  — . 


e       z       o. 

O  •-<  3 

•-"  _l  U5 


»-         «J  O 


X 

a. 


ra  o  o 


v->  cs 


-»         -^ 


O  13 

Z  ^ 

» 

m 

•-•  ►-• 

z 

•-• 

*-  »- 

O 

• 

I    X 

»« 

■* 

o  o 

»- 

m 

.-.  *-• 

■* 

t 

_l  J 

w 

r- 

K 

<1 

o  u 

O 

« 

•-i  ►-• 

h. 

k.  <L 

Z 

«■» 

f.^  »^ 

».• 

«• 

u  c» 

o 

<  * 

ac 

o» 

a  a 

o 

■* 

o  o 

«« 

•     • 

• 

o 

«->  <;> 

mm 

« 

J    I   •-  t-  ^ 

-I    I    ►-  ♦—  ►- 


>-    Q  ►- 

O   O  •« 

O  <J  ^ 

U  3 
I 


►-   O 

3  O  •- 

Jl  2  O  < 

UJ  -sj  O 

-5    3  >-  3 

o  o         J»  Q  ac  _) 

O  O           O   <  <  -- 

i/im       -It  z  -» 


o  —  — ♦ 


UJ  UJ 
UJ  UJ 
X     3C 


<        •-«►.• 


a.  a. 


o 

o 

•-« 

•k 

X 

X 

> 

t/> 

«« 

■c 

^ 

u. 

kk. 

w 

if 

l^u 

u. 

<A 

o 

o 

o 

X 

X 

<« 

< 

< 

o 

«• 

t-^ 

>-• 

»^ 

z 

.z 

►- 

« 

or 

ir 

4 

o 

o 

o 

z 

u. 

u> 

ac 

w 

.-« 

•-* 

o 

*4 

-J 

J 

tt. 

•s 

o        •-■  o» 


>~4 

1 

»o 

<T* 

(N 

-^ 

(T 

►- 

tr 

1 

■«< 

•" 

m 

ir 

►~ 

>■ 

r^ 

a 

V 

•-• 

>- 

>- 

>- 

►- 

3 

■~' 

(/> 

J 

3 

3 

« 

Ji 

3 

•  • 

»o 

1 

•  • 

■  * 

•  ■ 

>■ 

a 

•  • 

■■!■ 

< 

s 

<. 

:b 

< 

4 

■< 

rsj 

4 

'■■J 

O 

a 

-> 

•*i 

-3 

-> 

-5 

1 

-> 

1 

UJ 

UJ 

or 

«% 

^^ 

*o 

o 

c: 

w 

UJ 

o 

a 

tM 

1 

• 

:3 

o 

^,^ 

i» 

>- 

1 

?? 

CM 

CM 

<M 

m 

i? 

<\ 

o 

<M 

ca 

UJ 

CM 

C^l 

<M 

O 

i*» 

>-« 

CD 

w 

fiO 

fsi 

2> 

UJ 

00 

t^ 

CO 

Ui 

03 

»— 

V 

o 

o 

V 

f— 

V 

rr 

V 

o 

X. 

T 

V 

a 

>- 

>- 

1-4 

i' 

o 

>-* 

rr 

•^ 

I.J 

•H 

^ 

•-I 

H- 

*-< 

o 

■« 

O 

CM 

o 

■« 

fM 

< 

ry 

ac 

04 

<M 

< 

fM 

r 

o: 

(T 

'V 

-J 

XT 

x. 

r 

■v 

o 

V 

-J 

X. 

1- 

•V. 

>-    a    -4 


'O  -3  a   -3  <;  T 


2  •■   *^   -^ 


lJ  tM  ^  eg 

O  00  CD  OC    ■ 

U  V  to  X 

t-0  ^  ^  ^ 

o  ry  -I  CM  >- 

at  X  _j  X    ■  X 


i:  -x 

-J  X 

UJ 

i:>  --I 

Oi    -^ 

^ 

>-  rg 

<    fM 

.-. 

fMry<MUi»o>ouJ'OUi»oujKi 
^     <■>  tj  q:  o  c"   ac  o  tr  c    cr  '"^ 


'^uj»ouj^UJ'OUi"nuj'0»o 
"-  a  "  a  o  a:  o  a:  o  tr  o  o 


C    'O    ^D  -^    I 


I     rg  r\l  rs# 


eg  rg 


f\  o  f^ 

""'  :?  ir>  o 

*■  »-  r>  > 

J?  ^  f^ 

:m  ^  r\i  O  o 

iTi  o  *>  (J  ^- 

O  !-•  O  rO 

r-  »-  r^  a:  e 

IT  4  (T   :d  cr 

*  or  <r  UJ  ^ 

o         _J 


Cj    CN(     X    •-• 


V-    I  *o  r^  »4  n 

t:     I  cj  *-•  ry  •-« 

'  •    I  fM  rM  •  ^ 

I  l3  O  O  < 


a 

X 

OJ 

rg 

o 

<r 

W 

u 

«i 

ff- 

UI 

<-i 

C-i 

u 

og 

rg 

•hi 

(J 

o 

:> 

I     ^    X    O      I  X 

O  <     I     a.    >.£)  Nl    t 


a;  *  * 

— <  4)  ^ 

CM  CM  <M 

r-  2  «f)  JO 

•o  o  o  o 

c'  ►^  tn  o 

cr  *-  tr  m 

*  «  ♦  4- 


o 

(M  O  (M    rg 


*   trt    I     _J    I 


■^  or 


^n  13   oj  Ui  rj 

o"   ar  -^  »-  c . 

— •  »-i         <  rg 


^  z  a:  z 


a^  ic  ;^  _i 


(-0    GD   O 


-^        x/>  ->  or  cr 

no         o  UJ  «-<  X 

C^.  -J  fM  -^ 

O  O  O  C3 


O    fM 


o  ^  or  ^  ^ 


f*-    *    to  CL    "^   CM  «-« 


rs    C3    ^    O 


«■    00 


"O     I     X    OC    CO 


X  o 
I 


UI 

o 

CM  (J  I 
^  Z  I 
4-  I  < 
«-    QC 

o  or 
*o  w 

CD    V 


in  Q  %0  O  (T 

tr  ««  o  ff*  z  o 

•O  ♦  X  fO  Ml  ^ 

«>  O  «■  tM  4*  O  «- 

^  O  C3  X  C3  4  O 

FO  *  fO  <  »0  UI  »0 

X  J  CO  z  CC  (C  oc 


2  •-• 

J  -•  o  > 

X    4-  U 

H-    ♦  4    ■ 

:3  o  X  • 

O  >0  UJ   I 

</)   X  fc- 


o  Q.  in  cr 

*  (rt  ♦  "O 

•■  o  #■  * 

o  O  o  o 

»0  O  Kl  lO 

X  3  00  X 


2     • 

X  o 


O 

■t 

•-• 

OL 

■T 

i/f 

»— 

M 

CM 

1 

1 

4 

l/> 

(/) 

2 

O 

< 

k- 

»— 

Ui 

■r 

CJ 

*-• 

»-. 

r 

J' 

-^ 

»» 

j 

•  • 

3 

3 

4 

< 

X 

]►■ 

-> 

4 

4 

o 

o 

ac 

X 

oc 

V 

<« 

4 

ht. 

-J 

-J 

►- 

tj 

O 

UI 

■r 

rg 

CL 

o 

X 

« 

4 

4 

& 

X 

»- 

»- 

»— 

X 

2 

7- 

■ri 

4     O 


2     I 


UJ    fM    CNj  ^ 


fM    s.^  •-•    . 


Ui    •-• 
—    2- 


O    O  H- 


O 

2  jr 


XX         «-•  en 


2   *   iT         t- 


O  en 

to 

IL 

X 

o 

o  o 

u 

4 

f^ 

o 

o 

4 

I> 

^ 

-I 

»- 

»— 

4j; 

«»• 

4 

irt 

UI 

r 

O  %l> 

in 

O 

<r 

o^ 

►- 

n 

2  ^ 

OH 

w 

u 

u 

o  «• 

♦ 

u 

4 

«  o 

O 

•r 

M> 

z 

2  "n 

•o 

3 

2 

O   X 

X 

o 

O 

_( 

• 

VI 

o 

OD 

52536 


Federal  Register  /  Vol.  47.  No.  225  /  Monday.  November  22.  1982  /  Notices 


The  above  notices  of  determination 
were  received  from  the  indicated 
jurisdictional  agencies  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  the  Natural  Gas  Policy  Act  of  1978 
and  18  CFR  274.104.  Negative 
determinations  are  indicated  by  a  "D" 
before  the  section  code.  Estimated 
annual  production  (PROD)  is  in  million 
cubic  feet  (MMCF).  An  (*)  before  the 
Control  (JD)  number  denotes  additional 
purchasers  listed  at  the  end  of  the 
notice. 

The  applications  for  determination  are 
available  for  inspection  except  to  the 
extent  such  material  is  confidential 
under  18  CFR  275.206,  at  the 
Commission's  Division  of  Public 
Information,  Room  1000,  825  North 
Capitol  St.,  Washington,  D.C.  Persons 
objecting  to  any  of  these  determinations 
may,  in  accordance  with  18  CFR  275.203 
and  275.204,  file  a  protest  with  the 
Commission  within  fifteen  days  after 
publication  of  notice  in  the  Federal 
Register. 

Categories  within  each  NGPA  section 
are  indicated  by  the  following  codes; 

Section  102-1;  New  OCS  lease 

102-2;  New  well  (2.5  mile  rule) 

102-3;  New  well  (1000  ft  rule] 

102-4;  .New  onshore  reservoir 

102-5;  New  reservoir  on  old  OCS  lease 
Section  107-DP;  15,000  fept  or  deeper 

107 -GB;  Geopressured  brine 

107-CS:  Coal  seams 

107-DV:  Devonian  shale 

107-PE;  Production  enhancement 

1D7-TF;  New  tight  formation 

107-RT:  Recompletion  tight  formation 
Section  108         :  Stripper  well 

108-SA:  Seasonally  affected 

10&-ER;  Enhanced  recovery 

lOa-PB:  Pressure  buildup      . 

Kenneth  F.  Plumb.  I 

Secretary. 

|FR  Doc  S2-Jiq-9  Ftled  11-!9-82:  8;45  am| 
BILtrNG  CODE  6717-01-M 


[Docket  No.  ER83-95-0001 

American  Electric  Power  Service 
Corp.;  Filing 

November  15.  1982. 

The  filing  Company  submits  the 
following; 

Take  notice  that  on  November  4, 1982, 
American  Electric  Power  Service 
Corporation  (AEP)  on  behalf  of  its 
affiliate  Indiana  &  Michigan  Electric 
Company  (I&M)  tendered  for  filing  the 
following: 

Agreement,  dated  September  1, 1982, 
between  Indiana  &  Michigan  Municipal 
Power  Agency  (IMPA)  and  I&M. 

The  Agreement  set  forth  terms 
pursuant  to  which  I&M  proposes  to  (1) 
supply  Firm  Power  and  Energy  to  IMP,\ 


and  (2)  provide  Transmission  Service  to 
IMPA. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
30,  1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

IFH  Do<:  8i-JlH44  Filed  11-13-82:  8:45  am) 
BILLING  CODE  6717-01-M 


[Project  No.  2812-003] 

Apppalachlan  Power  Co.;  Surrender  of 
Preliminary  Permit 

November  16,  1982, 

Take  notice  that  Appalachian  Power 
Company,  Permittee  for  the  proposed 
Brumley  Gap  Project,  FERC  No.  2812. 
has  requested  that  its  preliminary  permit 
be  terminated.  The  permit  was  issued  on 
January  25.  1982,  and  would  have 
expired  on  December  31. 1984.  The 
proposed  project  would  have  been 
located  on  Brumley  Creek  in 
Washington  County.  Virginia. 

The  Permittee  filed  its  request  on 
November  1,  1982,  and  the  surrender  of 
the  preliminary  permit  for  Project  No. 
2812  is  deemed  accepted  as  of  the  date 
of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  82-.'i1951  Filed  11-19-82;  8;45  ain| 
BILLING  CODE  6717-01-M 


[Project  No.  3745-001] 

Atlantic  Power  Development  Corp.; 
Surrender  of  Preliminary  Permit 

November  16.  1982. 

Take  notice  that  Atlantic  Power 
Development  Corporation  (Atlantic) 
Permittee  for  the  Cacapon  Power  Plant 
Hydroelectric  Project  No.  3745,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  3745  was  issued  on  April  20, 
1981,  and  would  have  expired  on 
January  1.  1983.  The  project  would  have 


been  located  on  the  Cacapon  River  in 
Morgan  County.  West  Virginia. 

Atlantic  stated  that  after  extensive 
investigation  at  the  above  mentioned 
location  the  development  would  not  be 
feasible.  Atlantic  has  stated  that  long- 
term  maintenance  of  the  Cacapon  Dam 
would  not  be  financially  feasible  at  this 
time. 

Atlantic  filed  the  request  for  surrender 
for  Project  No.  3745  on  August  17, 1982, 
and  the  surrender  has  been  deemed 
accepted  as  of  the  date  of  this  notice. 
Kenneth  F,  Plumb, 
Secretary. 


(FR  Doc  82-31957  Filed  11-19-82:  8:45  am| 
BILLING  CODE  6717-01-M 


[Project  No.  6550-001] 

Frank  M.  Biber  and  Steven 
Spellenberg;  Application  for 
Exemption  for  Small  Hydroelectric 
Power  Project  of  5  MW  or  Less 
Capacity 

November  17, 1982. 

Take  notice  that  on  October  13, 1982, 
Frank  M,  Biber  and  Steven  Spellenberg 
(Applicant)  filed  an  application  under 
Section  408  of  the  Energy  Security  Act  of 
1980  (Act)  (16  U.S.C,  2705  and  2708  as 
amended),  for  exemption  of  a  proposed 
hydroelectric  project  from  licensing 
under  Part  I  of  the  Federal  Power  Act, 
The  proposed  small  hydroelectric 
Project  No.  6550  would  be  located  on 
Bidden  Creek  near  the  town  of  Burnt 
Ranch  in  Trinity  County.  California. 
Correspondence  with  the  AppHcant 
should  be  directed  to:  Mr.  Will  L. 
Kellogg.  Energy  Sources  and  Resources, 
18  North  Old  Stage  Road,  Mount  Shasta, 
California  96067. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  A  3-foot- 
high,  10-foot-long  diversion  structure;  (2) 
and  8-inch-diameter.  2,000-foot-long 
penstock:  (3)  a  powerhouse  to  contain  a 
single  generating  unit  with  a  rated 
capacity  of  30  kW,  operating  under  a 
head  of  320  feet;  (4)  an  8-inch-diameter 
tailrace;  and  (5)  appurtenant  facilities. 
The  estimated  average  annual  energy 
output  is  151,700  kWh, 

Purpose  of  Exemption — An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

Agency  Comments — The  U,S,  Fish  and 
Wildlife  Service,  The  National  Marine 
Fisheries  Service,  and  the  California 
Department  of  Fish  and  Game  are 
requested,  for  the  purposes  set  forth  in 
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Section  408  of  the  Act.  to  file  within  60 
days  from  the  date  of  issuance  of  this 
notice  appropriate  terms  and  conditions 
to  protect  any  fish  and  wildlife 
resources  or  to  otherwise  carry  out  the 
provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal,  State,  and  local  agencies 
are  requested  to  provide  any  comments 
they  may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments^.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Competing  Application — Any 
qualified  license  applicant  desiring  to 
file  a  competing  appHcation  must  file 
with  the  Commission,  on  or  before 
January  3, 1983  either  the  competing 
license  application  that  proposes  to 
develop  at  last  7.5  megawatts  in  that 
project,  or  notice  of  intent  to  file  such  a 
license  application.  Filing  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license 
application  no  later  than  120  days  from 
the  date  that  comments,  protests,  etc. 
are  due.  Applications  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  CFR  4.33  (b)  and 
(c)  (1980).  A  competing  Ucense 
application  must  conform  with  the 
requirements  of  18  CFR  4.33  (a)  and  (d) 
(1980). 

Comments.  Protests,  or  Motions  To 
Inten'ene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Commission  Rules  211  or  214, 18  CFR 
385.211  or  385.214.  47  FR  19025-26  (1982). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  Those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  January  3, 1983. 

Filing  and  Service  of  Responsive 
Documents — Any  fihngs  must  bear  in  all 
capital  letters  the  title  "COMME.MS", 
"NOTICE  OF  INTENT  TO  FILE 


COMPETING  APPUCATION", 
"COMPETING  APPUCATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE"  as  apphcable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent'to:  Fred  E 
Springer,  Chief.  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Se(  relary. 

|FR  Doc.  82-31945  Filed  11-19-82;  8:45  am| 
BILLING  CODE  6717-01-W 


(Project  No.  6611-0001 

Boulder  River  Power  Co.;  Application 
for  Exemption  for  Small  Hydroelectric 
Power  Project  of  5  MW  or  Less 
Capacity 

November  17. 1982. 

Take  notice  that  on  Ar.gusl  18.  1982, 
Boulder  Ri\'er  Power  Company 
(Applicant)  filed  an  application  under 
Section  408  of  the  Energy  Security  Act  of 
1980  (Act)  (16  U.S.C.  2705  and  2708  as 
amended],  for  exemption  of  a  proposed 
hydroelectric  project  from  iicensing 
under  Part  I  of  the  Federal  Power  Act. 
The  proposed  small  hydroelectric 
Project  No.  6611  would  be  located  on 
Boulder  River  within  the  Mt.  Baker- 
Snoqualmie  National  Forest  in 
Snohomish  County,  Washington 
Correspondence  with  the  Applicant 
should  be  directed  to;  Mr.  C.  R. 
Lonergan,  Jr.,  847  Logan  Building. 
Seattle.  Washington  98101. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  A  9-foot- 
high  diversion  structure;  (2)  a  5-foot- 
diameter,  5,650-foot-long  penstock;  (3)  a 
powerhouse  containing  a  single 
generating  unit  with  a  rated  capacity  of 
3,100  kW;  and  (4)  appurtenant  facilities. 
Applicant  estimates  the  annual  energy 
production  at  21.7  million  kWh. 

Purpose  of  Exemption — An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 


license  applicants  that  would  seek  to 
take  or  develop  the  project. 

Agency  Comments — The  U.S.  Fish  and 
Wildlife  Service,  The  National  Marine 
Fisheries  Service,  and  the  Washington 
Departments  of  Fisheries  and  Game  are 
requested,  for  the  purposes  set  forth  in 
Section  408  of  the  Act,  to  file  within  60 
days  from  the  date  of  issuance  of  this 
notice  appropriate  terms  and  conditions 
to  protect  any  fish  and  wildlife 
resources  or  to  otherwise  carry  out  the 
provisions  of  the  Fish  and  Wildlife 
Coordination  Act  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  cleHrly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal.  Stale,  and  local  agencies 
are  requested  to  pro\ide  any  comments 
they  may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
coriiiiients.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Competing  Application — Any 
qualified  license  applicant  desiring  to 
file  a  competing  application  must  file 
with  the  Commission,  on  or  before 
January  5, 1983  either  the  competing 
license  application  that  proposes  to 
develop  at  least  7.5  megawatts  in  that 
project,  or  notice  of  intent  to  file  such  a 
license  application.  Filing  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license 
application  no  later  than  120  days  from 
the  date  that  comments,  protests,  etc. 
are  due.  Applications  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  CFR  §  4  .33  (b) 
and  (c)  (1980),  A  competing  license 
application  must  conform  with  the 
requirements  of  18  CFR  §  4, 33  (a)  and  (d) 
(1980). 

Comments.  Protests,  or  .Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Commission  Rules  211  or  214.  18  CFR 
385.211  or  385.214,  47  FR  19025-26  (1982). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
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ComiDissicm's  Ruies  may  become  a 
party  to  the  pnx;eedi«g.  Any  coraments. 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  (ajwarjr  5. 1983. 

Fiiing  and  Service  of  Responsrve 
Documents — Any  filings  mus»  bear  in  all 
capital  letters  the  title  "COMMENTS", 

NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION". 
"COMPETING  APPLICATION". 

PROTEST",  or  "MOTION  TO 
INTERVENE",  89  appRcable,  and  the 
Reject  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Comnrission's 
regulations  to:  Kenneth  F.  Phimb, 
Secretary,  Federal  Energy  Reg«Utory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington.  D.C.  25426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing. 
Federal  Energy  Reg»latory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenned  F.  numb, 
Secretary. 

in  Doc.  82-31953  Filed  Jl-19-8i  8:43  dm| 
BtUJNG  CODE  (7t7-01-M 


[Project  No.  6771-000]     I 

C  &  S  Group;  Appffcaflon  for 
Preliminary  Permit 

November  18, 1982. 

Take  notice  that  C  &  S  Croup 
(Appticaut)  tiled  on  October  14. 1982.  an 
application  for  preliminary  permit 
[pursuant  to  the  Federal  Ptnrer  Act  16 
U  S.C  7n{a)-8ZS{r)\  for  Proiect  No. 
6771]  to  be  known  an  the  Moose  Creek 
Station  Project  kx:ated  on  Panther 
Creek,  near  Stevenaaii.  in  Skamania 
County.  Washington.  The  proposed 
profect  is  located  within  CHiard  Pinchot 
National  Forest  The  application  is  on 
file  with  the  Commissiaa  and  is 
available  for  public  inspection. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Ed  Callahan, 
P.O.  Box  I,  Stevenson,  Waiiun^on 
98648. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  A  7-foot- 
high,  80-foot-long  concrete  diversion 
dam:  [Z]  a  44nO-foo4-long,  48-inch- 
dianteter  steel  pipetine;  (3|  a 
poweHiouse  oontaintng  two  generating 
units,  each  rated  at  1,000  kW:  (4)  an 


access  road;  and  (5)  a  6.2-ciile-long 
transmission  Ime.  The  Applicant 
estimates  the  average  annual  energy 
generation  to  be  9  millton  kWh. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit  if  iusoed, 
does  not  authorize  oonstroction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  30 
months,  during  which  time  it  would 
cundoct  engineering,  eoonomic, 
environmental,  and  feasibility  studies, 
and  prepare  an  FERC  b cense 
appltcation.  No  new  roads  would  be 
required  to  conduct  the  studies.  The  cost 
of  the  work  to  be  done  under  the 
preliminary  permit  is  estimated  to  be 
$107,500. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  file  with  the 
Commission,  on  or  before  January  31, 
1983.  the  competing  application  itself,  or 
a  notice  of  intent  to  file  such  an 
application  Jsee;  18  CFR  4^  et  seq. 
(1981);  and  Docket  No.  RM81-15,  issued 
October  29, 1981,  46  FR  55245,  November 
9,  1981.  j 

The  Commission  will  accept 
applications  for  license  or  exemption 
fitMB  Hcennng.  or  a  notice  of  intent  to 
file  sucii  an  application  in  response  to 
this  notice.  A  notice  of  intent  to  file  an 
application  for  license  or  exemption 
must  be  filed  to  the  Commission  on  or 
before  January  31.  1983,  and  should 
specify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  {see:  18  CFR 
4.30  et.  seq.  or  4.101  et  seq.  (1981],  as 
appropriate]. 

Filing  of  a  timely  notice  of  intent  to 
file  an  application  for  preliminary  permit 
allows  an  interested  person  to  file  an 
acceptable  competing  application  for 
preliminary  permit  no  later  than  March 
2,  1983, 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant]  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments.  Protests,  orSlotions  To 
Intervene — Anyone  may  file  comments. 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Commission  Rules  211  or  214, 18  CFR 
385.211  or  385.214.  47  FR  19025-28  (1982). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 


only  tlKMe  wbo  file  a  notion  to 
intervene  in  aooondance  with  the 
Camndssiaa's  Rules  may  become  a 
party  to  tfte  proceeding.  Any  conunents, 
protests  or  motions  to  intervene  most  be 
filed  on  or  beCore  January  31, 1983. 
Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  tetters  the  title  "COMMENTS". 
•  NOnCE  OF  INTENT  TO  FILE 
COMPETING  APPLKATION". 
"COMPETING  APPUCATION", 
"PROTEST",  or  -^^OTION  TO 
INTERVENE",  as  applicable,  and  the 
F*roiect  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
[Mvision  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
,  Secretary. 

IVH  Dot  82-»MS4  filed  ll-J»-ffi.  »:4S  ara| 
BtLUN«  CODE  S717-C1-M 


[Docket  Na  ER83-98-000] 

Central  Maine  Power  Co.;  Fifing 

NaveiBl>er  15.  1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  4, 1982. 
Central  Maine  Power  Company  (Central 
Maine)  tendered  £or  fiiing  an  initial  rate 
for  transnissioo  service  to  be  provided 
to  Boston  Edison  Company  and 
Massadnaetts  Municipai  Wholesale 
Electric  Coa^Mny  by  CMP  over  its  Pool 
Transmission  Facilities  system. 

Central  Maine  states  that  the  rate 
applicable  to  the  provision  of 
transmission  servioe  is  S7 j63  per  kW,  per 
year,  determined  pursuant  to  the 
fonnnla  contained  in  Attacinnent  3.  filed 
by  Central  Maine  and  porsaant  to  the 
formula  in  said  rate  will  be  updated 
annually  as  provided  therein. 

Central  Maine  reqaests  an  effective 
date  of  December  1, 1982,  and  therefore 
request  waiver  of  the  Commission's 
notice  requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 


Secretary. 
[KR  Doc.  S2-318; 
BILLING  CODE 


[Docket  No. 
Cliffs  Elect 


(FK  Doc  B2-,n845 
BILLING  CODE  ( 
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intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
30, 1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

IFR  Doc,  H2-31BS-  Filed  n-;!^«::  8.45  pm) 
BILLINQ  COOE  6717-01-M 


[Docket  No.  ER83-101-000] 
Cliffs  Electric  Service  Co.;  Filing 

.November  15,  1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  5,  1982, 
Cliffs  Electric  Service  Company  (Cliffs) 
filed  a  change  in  the  Incidental  Energy 
Service  Schedule  in  its  Interconnection 
Energy  Agreement  with  Wisconsin 
Electric  Power  Company.  The  effect  of 
the  change  will  be  to  substitute  a 
formula  method  of  determining  the 
Incidental  Energy  Rate  in  place  of  the 
existing  stated  rate  of  33.8  milis/kwh. 

Cliffs  requests  an  effective  date  of 
January  1,  1983. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
30, 1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  B2-,n845  Filed  11-19-82;  845  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  RP83-5-O00] 

Columbia  Gas  Transmission  Corp.; 
Request  for  Declaratory  Order  or  in 
The  Alternative  for  Emergency  Relief 
From  Minimum  Bill  Provisions 

November  17,  1982. 

Take  notice  that  on  October  15,  1982, 
Columbia  Gas  Transmission 
Corporation  (Columbia)  submitted  for 
filing  a  petition  seeking  a  declaratory 
order  from  the  Commission  that  the 
minimum  bill  provisions  contained  in 
Panhandle  Eastern  Pipe  Line  Company's 
(Panhandle)  Tariff  not  be  applied  (o 
Columbia  under  various  stated 
circumstances  or  requesting  that  the 
Commission  grant  Columbia  emergency 
relief  in  the  form  of  a  waiver  of  the 
minimum  bill  provisions  in  Panhandle's 
Tariffs. 

Columbia  states  that  primarily  due  In 
the  economic  recession,  it  has  recently 
experienced  difficulties  in  maintaining 
existing  sales  levels.  Moreover,  the 
precipitous  reduction  in  demand  has  led 
to  a  severe  oversupply  of  gas  on  the 
Columbia  system.  Also  contributine  to 
this  oversupply  is  the  fact  that 
Panhandle  (along  with  Columbia's  four 
other  Southwest  unaffiliated  pipeline 
suppliers)  has  been  continually  making 
quantities  of  gas  available  to  Columbia 
far  in  excess  of  the  quantities  which  its 
earlier  supply  projections  indicated 
would  be  available. 

Furthermore,  Columbia  states  that 
unitl  the  present  summer  it  has  been 
able  to  manage  its  gas  surplus  through 
cutbacks  of  its  producers  and  pipeline 
suppliers  with  the  take-or-pay  and 
minimum  bill  levels  of  its  gas  purchase 
contracts  and  pipeline  tariffs.  Hcmcxer, 
the  precipitous  and  continuing 
deterioration  of  the  markets  served  l>y 
Columbia's  customers  as  well  as  the 
increased  supplies  made  available  has 
now  made  it  impossible  for  Columbia  to 
utilize  gas  at  these  minimum  bill  levels. 

Therefore,  Columbia  has  notified 
Panhandle  that  it  can  no  longer 
purchase  gas  at  the  minimum  levels,  and 
that  the  circumstances  causing  its 
inability  to  purchase  such  volumes 
constitute  an  event  oi  force  nwjeurp 
under  the  General  Terms  and 
Conditions  of  Panhandle's  Tariff  which 
excuse  Columbia  from  payments  in 
accordance  with  its  minimum  bill 
provisions.  Columbia  states  that  it  has 
sent  similar  letters  to  its  other  pipeline 
suppliers. 

Any  person  desiring  to  be  hear  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E..  Washington. 
D.C.  20426,  in  accordance  with  Sections 


211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
November  22,  1982.  Protests  will  be 
considered  by  the  commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  peti'ion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  82-31933  FilRd  11-19-82;  KtS  am] 
BILUMG  COOE  6717-01-M 


I  Docket  No.  RP83-7-OOOI 

Columbia  Gas  Transmission  Corp.; 
Request  for  Declaratory  Order  or  In 
the  Alternative  for  Emergency  Relief 
From  Minimum  Bill  Provisions 

November  17. 1982. 

Take  notice  that  on  October  20,  1982, 
Columbia  Gas  Transmission 
Corporation  (Columbia)  submitted  for 
filing  a  petition  seeking  a  declaratory 
order  from  the  Commission  that  the 
minimum  bill  provisions  contained  in 
Texas  Eastern  Transmission 
Corporation's  (Texas  Eastern)  tariff 
should  not  be  applied  to  Columbia  under 
various  stated  circumstances  or 
requesting  that  the  Commission  grant 
Columbia  emergency  relief  in  the  form 
of  a  waiver  of  the  minimum  bill 
provisions  in  Texas  Eastern's  tariff. 

Columbia  states  that  primarily  due  to 
the  economic  recession,  it  has  recently 
experienced  difficulties  in  maintaining 
existing  sales  levels.  Moreover,  the 
precipitous  reduction  in  demand  has  led 
to  severe  oversupply  of  gas  on  the 
Columbia  system.  Also  contributing  to 
this  oversupply  is  the  fact  that  Texas 
Eastern  (along  with  Columbia's  four 
other  Southwest  unaffiliated  pipeline 
suppliers)  has  been  continually  making 
quantities  of  gas  available  to  Columbia 
far  in  excess  of  the  quantities  which  its 
earlier  supply  projections  indicated 
would  be  available. 

Furthermore,  Columbia  slates  that 
until  the  present  summer  it  has  been 
able  to  manage  its  gas  surplus  cutbacks 
of  its  producers  and  pipeline  suppliers 
with  the  take-or-pay  and  mininium  bill 
levels  of  its  gas  purchase  contracts  and 
pipeline  tariffs.  However,  the 
precipitous  and  continuing  deterioration 
of  the  markets  served  by  Columbia  s 
customers  as  well  as  the  increased 
supplies  made  available  has  now  made 
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it  imposBiWe  for  Colainbia  to  utilize  gas 
at  these  miniinuiB  bfl!  levels. 

Therefore,  Columbia  has  notified 
Texas  Eastern  that  it  can  no  longer 
purchase  gas  at  the  nrinimum  levels,  and 
that  the  circumstances  causing  its 
inability  to  purchase  such  volumes 
constitute  an  event  of  force  majeure 
under  the  General  Terms  and 
Conditions  of  Texas  Eastern's  tariff 
which  exduse  Columbia  from  payments 
in  accordance  with  its  mrninuim  bill 
provisions.  Columbia  states  that  it  has 
sent  similar  letters  to  its  other  pipeline 
suppliers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E..  Washington, 
D.C.  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385^1,  385.214J.  All  suck  petitions  or 
protests  thoold  be  filed  on  or  before 
November  22. 1982.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubHc 
inspection. 

Kenneth  F.  Ptumb.  I 

Secretary. 

\yy.  Doc.  82-31934  rOed  ll-19-ai  MS  nm\ 
BIUJMG  COOe  6717-Ot-M 


[  Docket  No.  RP«3-»-000) 

CokJinbia  Gas  Transmission  Corp^ 
Request  for  Dodaratory  Order  or  in 
the  Altsmativs  for  Emergency  Retief 
From  Minimum  BUI  Provisions 

.November  17,  1982. 

Take  notice  that  on  October  20, 1982. 
Columbia  Gas  Transmission 
Corporation  (Columbia)  submitted  for 
filing  a  petition  seeking  a  declaratory 
order  from  the  Commission  that  the 
minimum  bill  provisions  contained  in 
Tennessee  Gas  Pipeline  Company's 
(Tennessee)  Tariff  not  be  afrplied  to 
Columbia  under  various  stated 
circumstances  or  requesting  that  the 
Conmnssion  grant  Columbia  emergency 
relief  in  the  £onn  of  a  waiver  of  the 
mintmum  bill  pnmsions  in  Tennessee's 
Tariffs. 

Columbia  states  that  primarily  due  to 
the  economic  recession,  it  has  recently 
experienced  difEicalties  io  maintaining 


existing  sales  levels.  Moreover,  tfie 
precipitious  reduction  m  demand  had 
led  to  a  severe  oversupply  of  gas  on  the 
Columbia  system.  Also  contributing  to 
this  oversupply  is  the  fact  that 
Tennessee  (along  with  Columbia's  four 
other  Southwest  unaffiHated  pipeline 
suppliers)  has  been  continually  making 
quantities  of  gas  available  to  Columbia 
far  in  excess  of  the  quantities  which  its 
earlier  supply  projections  indicated 
would  be  available. 

Furthermore,  Columbia  states  that 
until  the  present  summer  it  has  been 
able  to  manage  its  gas  surplus  through 
cutbacks  of  its  producers  and  pipeline 
suppliers  with  the  take-or-pay  and 
minimum  bill  levels  of  its  gas  purchase 
contracts  and  pipeline  tariffs.  However, 
the  precipitous  and  continuing 
deterioration  of  the  markets  served  by 
Columbia's  customers  as  well  as  the 
increased  supphes  made  available  has 
now  made  it  impossible  for  Columbia  to 
utilize  gas  at  these  minimum  bill  levels. 

Therefore,  Columbia  has  notified 
Tennessee  that  it  can  no  longer 
purchase  gas  at  the  minimum  levels,  and 
that  the  circumstances  causing  its 
inability  to  purchase  such  volumes 
constitute  an  event  ol  force  majeure 
under  the  General  Terms  and 
Conditions  to  Tennessee's  Tariff  which 
excuse  Columbia  from  payments  in 
accordance  with  its  minimum  bill 
provisions.  Columbia  states  that  it  has 
sent  similar  letters  to  its  other  pipeline 
suppliers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  C&i^kA  Street  N.E.,  Washingtoa, 
DC.  20426,  in  aooordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  Aii  soch  petitions  or 
protests  should  be  filed  on  or  before 
November  22. 1982.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  t<5  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

FR  Dur.  Kr-nn^  Pttnd  11-1»-4B-  §:«  iml 
BILLINQ  COOC  S71T-S1-M 


(Docket  Na.  RP83-12-000] 

Columbia  Qas  Transmission  Corp.; 
Request  for  Declaratory  Order  or  In 
the  Attemative  for  Emergency  Relief 
From  Minimum  Bill  Provisions 

November  17. 1982 

Take  notice  that  on  October  26, 1982, 
Columbia  Gas  Transmission 
Corporation  (Columbia)  submitted  for 
filing  a  petition  seeking  a  declaratory 
order  from  the  Commission  that  the 
minimum  bill  provisions  contatined  in 
Kentucky  West  Virginia  Gas  Company's 
(K-WV)  Tariff  should  not  be  applied  to 
Columbia  under  various  stated 
circumstances  or  requesting  that  the 
Commission  grant  Columbia  emergency 
relief  in  the  form  of  a  waiver  of  the 
minimum  bill  provisions  in  K-WV's 
tariff 

Columbia  states  that  its  system  has 
experienced  a  precipitous  demand 
because  of  the  economic  recession. 
Accordingly,  Colombia  is  presently 
experiencing  underruns  in  actual 
deliveries  as  compered  to  projections. 

Furthermore,  Columbia  states  that 
until  the  present  summer  it  has  been 
able  to  manage  its  gas  surplus  through 
cutbacks  of  its  producers  and  pipehne 
suppliers  wth  the  take-or-pay  and 
minimum  bill  levels  of  its  gas  purchase 
contracts  and  pipeline  tariffs.  However, 
the  predpttous  and  continuing 
deterioration  of  the  markets  served  by 
Columbia's  customers  as  well  as  the 
increased  supplies  made  available  has 
now  made  it  impossible  for  Columbia  to 
utilize  gas  at  these  minimum  bill  levels. 
Therefore,  Columbia  has  notified  K- 
WV  that  it  can  no  longer  purchase  gas 
at  the  minimum  levels,  and  that  the 
circumstances  causing  its  inability  to 
purchase  such  volumes  constitute  an 
event  enforce  majeure  under  the 
General  Terms  and  Conditions  of  K- 
WV's  Tariff  which  excuse  Columbia 
from  payments  in  accordance  with  its 
minimum  biH  provisions.  Columbia 
states  that  it  has  sent  similar  letters  to 
its  other  pipeline  suppliers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regnlatory  Commissioa,  825 
North  Capital  Street,  N.E..  Washington, 
D.C.  20426.  in  aocoidanoe  with  Sections 
211  and  214  or  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  Ail  such  ^titions  or 
protests  should  be  filed  on  or  before 
November  22. 1982.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  82-31936  Filed  11-19-82;  8*5  am| 
BILLING  CODE  e717-«1-M 


[Docket  No.  CP83-50-000] 

Columbia  Gas  Transmission  Corp.; 
Application 

November  15,  1982. 

Take  notice  that  on  October  27. 1982, 
Columbia  Gas  Transmission 
Corporation  (ApplicaniJ,  1700 
MacCorkle  Avenue.  S.E.,  Charleston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP83-5O-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  sale  of  gas 
under  revised  service  agreements  and 
the  construction  and  operation  of 
certain  natural  gas  facihties,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  seven  of  Applicant's 
existing  wholesale  customers  have 
requested  modifications  to  their  service 
agreements  which  would  result  in 
increased  total  daily  entitlements  of 
approximately  64,3{X)  dt  equivalent  per 
day  for  such  customers.  Applicant 
requests  authorization  for  the  following 
arrangements  under  revised  service 
agreements: 

(1]  An  increase  in  Waterville  Oil  and 
Gas  Company's  (  Waterville's)  total 
daily  entitlements  from  5,  000  dt  per  day 
under  Rate  Schedule  SGS  to  6,100  dt  per 
day  under  Rate  Schedule  G  in  Zone  4; 

(2)  An  increase  in  Central  Hudson 
Gas  and  Electric  Corporation's  contract 
demand  under  Rate  Schedule  CDS  from 
16,400  dt  to  19,400  dt  per  day  in  Zone  7; 

(3)  An  increase  in  Commonwealth 
Gas  Pipeline  Corporation's 
(Commonwealth's)  contract  demand 
under  Rate  Schedule  CDS  from  229,000 
dt  to  247,300  dt  per  day  in  Zone  2; 

(4)  An  increase  in  Lynchburg  Gas 
Company's  contract  demand  under  Rate 
Schedule  CDS  from  12.400  dt  to  14,200  dt 
per  day  in  Zone  2; 

(5)  An  increase  in  Orange  and 
Rockland  Utilities,  Inc's  contract 
demand  under  Rate  Schedule  CDS  from 
45,900  dt  to  56,100  dt  per  day  in  Zone  7; 

(6)  An  increase  in  Pennsylvania  Gas 
and  Water  Company's  contract  demand 
under  Rate  Schedule  CDS  from  52,600  dt 


to  67,200  dt  per  day  in  Zone  ft  and. 

(7)  An  increase  in  UGI  Corporation's 
contract  demand  under  Rate  Schedule 
CDS  from  254,400  dt  to  269,700  dt  per 
day  in  Zone  6. 

All  of  the  aforementioned  revised 
service  agreements  are  proposed  to 
become  effective  November  1,  1983, 
except  for  Waterville's  agreement  which 
is  dated  October  20, 1983,  and 
Commonwealth's  agreement  which  is 
dated  December  1, 1983,  it  is  explained. 

It  is  asserted  that  Waterville's  total 
daily  entitlement  increase,  which  would 
be  served  by  the  western  portion  of 
Applicant's  pipeline  system  requires  no 
additional  facility  construction. 
Applicant  submits  that  in  order  to  serve 
the  remaining  entitlement  increases  it  is 
necessary  to  modify  its  pipeline  systems 
serving  its  eastern  market  area  as 
follows:  (1)  Increase  the  capacities  of  its 
T.  1804,  Port  Jervis,  and  A-5  Systems  by 
a  total  of  approximately  55,000  Mcf  per 
day;  (2)  increase  the  capacity  of  the  B 
System  by  approximately  52,500  Mcf  per 
day:  and  [3]  increase  Applicant's  ability 
to  deliver  exchange  volumes  to 
Transcontinental  Gas  Pipe  Line 
Corporation  at  the  Renovo  Compresssor 
Station  beginning  with  the  1984  summer 
period,  by  approximately  9.000  Mcf  per 
day. 

Applicant  specifically  proposes  lo 
construct  and  operate  the  following: 

(1)  7.3  miles  of  16-inch  pipeline  loop 
located  in  Orange  County,  New  York: 

(2)  26.4  miles  of  36-inch  pipeline  loop 
in  three  section  located  in  Randolph. 
Braxton.  Upshur.  Lewis,  and  Webster 
Counties,  West  Virginia: 

(3)  64.0  miles  of  24-inch  pipeline  loop 
in  four  sections  in  Fayette.  Bedford. 
York,  and  Lancaster  Counties. 
Pennsylvania; 

(4)  One  375  horsepower  compressor 
unit  addition  at  the  Easto^i  Compressor 
Station,  located  in  Northampton  County, 
Pennsylvania; 

(5)  One  1,160  horsepower  compressor 
unit  addition  at  the  Artemas 
Compressor  Station  located  in  Bedford 
County,  Pennsylvania: 

(6)  One  375  horsepower  compressor 
unit  addition  at  the  Renovo  Compressor 
Station  located  in  Clinton  County, 
Pennsylvania; 

(7)  One  1,160  horsepower  compressor 
unit  addition  at  the  Waynesburg 
Compressor  Station  located  in  Greene 
County,  Pennsylvania;  and 

(8)  One  1,160  horsepower  compressor 
unit  addition  at  the  Smithfield 
Compressor  Station  located  in  Wetzel 
County,  West  Virginia. 

Applicant  states  that  in  addition  to 
overcoming  the  capacity  deficiency  m 
its  existing  B  System,  it  must  also 
replace  the  capacity  inherent  in  the  18.3 


miles  of  bare  26-inch  pipe  located  on  the 
discharge  side  of  the  Lost  River 
Compressor  Station  which  is  scheduled 
for  removal  from  high-pressure  ser\ice 
in  1983.  Applicant  reports  that  tests 
confirm  stress  corrosion  on  this  section 
of  pipe.  The  line  would  be  retained  in 
low-pressure  transmission  service  for 
the  purpose  of  transporting  localh 
produced  or  purchased  volumes 

The  cost  of  the  proposed  construction 
is  estimated  to  be  $74  419.700.  which 
would  be  financed  from  funds  obtained 
from  Applicants  parent.  The  Columbia 
Gas  System,  Inc. 

Any  person  desiring  lo  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  6.  1982,  file  with  the  Federal 
Energy  Regulatory  Commission, 
WaKhington.  DC.  2CM:i6.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission  s  Rules  of  Practice  and 
Procedure  (18  CFR  .■185.1'14  or  385  21 1  j 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  ere  157.101  .Ml  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
iunsdiction  conferred  upon  the  Federal 
Fnergy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
apphcation  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing 
Kenneth  F.  Plumb. 
Secretary. 

PR  nor   B:-tiR5P  f'M  11-lft-R:   R-<3«m| 
BILUNG  CODE  6717-01-M 
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[Docket  No.  CP77-494-003] 

Columbia  Gulf  Transmission  Co.  and 
Texas  Eastern  Transmission  Corp.; 
Petition  To  Amend 

November  15, 1982. 

Take  notice  that  on  October  19, 1982, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  P.O.  Box  683,  Houston, 
Texas  77001,  and  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern),  P.O.  Box  2521,  Houston,  Texas 
77252,  filed  in  Docket  No.  CP77-494-003 
a  petition  to  amend  the  order  issued 
November  2, 1977,  as  amended,  in 
Docket  No.  CP77-494-O00  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  so  as 
to  authorize  the  transportation  of 
natural  gas  from  additional  sources  of 
supply,  all  as  more  fully  set  forth  in  the 
petition  to  amend  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Petitioners  state  that  by  order  issued 
November  2. 1977,  as  amended, 
Columbia  Gulf  is  authorized  to  transport 
up  to  40,000  Mcf  of  natural  gas  per  day 
produced  in  the  Eugene  Island  Block  333 
and  Eugene  Island  Block  256,  offshore 
Louisiana,  which  gas  is  purchased  by 
Texas  Eastern. 

Petitioners  state  that  Texas  Eastern 
has  contracted  for  an  additional  source 
of  gas  in  South  Marsh  Island  Blocks  142- 
A  and  143-B,  offshore  Louisiana. 
Petitioners  now  propose  to  add  this  gas 
as  an  additional  supply  to  be 
transported  by  Columbia  Gulf. 
Petitioners  further  state  that  inclusion  of 
this  gas  would  not  increase  the  contract 
demand  and  that  the  transportation  rate 
for  this  portion  of  the  proposed  service 
would  remain  as  authorized. 

In  addition,  Columbia  Gulf  and  Texas 
Eastern  state  that  said  gas  would  be 
delivered  to  Columbia  Gulf  at  its 
existing  facilities  in  the  above  blocks 
and  transported  through  Columbia 
Gulfs  existing  10-inch  pipeline  to  the 
mtpicoruiection  with  Sea  Robin  Pipeline 
Company's  (Sea  Robin)  24-inch  pipeline 
in  South  Marsh  Island  Block  127, 
offshore  Louisiana,  and  thence  to  the 
interconnection  of  Sea  Robin's  and 
Columbia  Gulfs  facilities  at  Erath, 
Louisiana. 

It  is  stated  that  Texas  Eastern  would 
pay  Columbia  Gulf  a  monthly  charge  of 
$1.89  per  Mcf  of  contract  demand  for 
such  service,  that  in  addition  such 
charge  would  be  reduced  by  $.0623  per 
Mcf  per  day  for  any  discrepancy  or 
inability  of  Columbia  Gulf  to  transport 
volumes  equal  to  the  1,000  Mcf  per  day 
of  contract  demand,  and  that  such 
charge  would  be  increased  by  a  like 
amount  for  volumes  transported  above 
the  contract  demand. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
December  6,  1982,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Dnc  82-31859  Filed  11-19-82:  B:45  am| 
BILUNG  C00€  6717-01-M 


[Docket  No.  ER83-10O-OO0) 
Commonwealth  Electric  Co.;  Filing 

November  15.  1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  4,  1982. 
Commonwealth  Electric  Company 
(Commonwealth)  tendered  for  filing  a 
Notice  of  Termination  of  its  currently- 
effective  Rate  Schedule  FERC  No.  12. 
Said  Rate  Schedule  consists  of  a  unit 
power  sales  agreement  dated  November 
1.  1981,  between  Commonwealth  and  the 
North  .Attleborough  Electric  Department 
(NAED)  for  the  sale  by  Commonwealth 
of  a  portion  of  its  entitlement  to  the 
capacity  and  related  energy  produced 
by  Canal  Electee  Company's  Unit  No.  2. 

Rate  Schedule  FERC  No.  12  was 
originally  accepted  for  filing  by  FERC  in 
Docket  No.  ER81-644-00G.  Rate 
Schedule  FERC  No.  12  became  effective 
on  November  1,  1981  and  will  terminate 
by  its  own  provisions  on  October  31, 
1982. 

Commonwealth  has  requested  the 
Commission  waive  its  notice 
requirements  to  permit  the  tendered 
Notice  of  Termination  to  become 
effective  as  of  October  31, 1982,  the  final 
day  upon  which  service  will  be  rendered 
under  Rate  Schedule  No.  12. 

A  copy  of  this  filing  has  been  mailed 
to  NAED,  and  the  Massachusetts 
Department  of  Public  Utilities. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 


North  Capitol  Street.  N.E..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
30,  1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|KR  Doc  82-31ft4ti  Filed  11-10-a;  H  45  am\ 
BILLING  CODE  6717-01-M 


[Docket  No.  CP83-52-P00] 

Consolidated  Gas  Supply  Corp.; 
Application 

November  16.  1982. 

Take  notice  that  on  October  27, 1982. 
Consolidated  Gas  Supply  Corporation 
(Applicant),  445  West  Main  Street, 
Clarksburg,  West  Virginia  26301,  filed  in 
Docket  No.  CPB3-52-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  for 
Public  Service  Electric  and  Gas 
Company  (PSE&G),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicant  proposes  pursuant  to  a 
transportation  agreement  dated  October 
20, 1982,  to  transport  up  to  70,000 
dekatherms  (dt)  equivalent  of  natural 
gas  per  day  which  PSE&G  has  arranged 
to  purchase  from  North  Penn  Gas 
Company  (N.  Penn).  It  is  asserted  that  N. 
Penn  would  make  the  gas  available  to 
Applicant  at  the  Tioga  Storage  Pool, 
Tioga  County,  Pennsylvania,  and 
Applicant  would  redeliver  equivalent 
quantities  to  Transcontinental  Gas  Pipe 
Line  Corporation  (Transco)  at  its 
existing  interconnection  with  Transco  at 
Leidy  Storage  Pool,  Clinton  County, 
Pennsylvania.  Transco,  it  is  stated, 
would  deliver  equivalent  volumes  to 
PSE&G. 

It  is  stated  that  the  proposed  service 
is  for  a  term  beginning  on  the  date  of 
initial  deliveries  and  ending  on  March 
31, 1983,  or  the  expiration  of  the  "fuel 
shortage  emergency  period"  as  defined 
in  §  284.201(e)  of  the  Commission's 
Regulations,  whichever  occurs  first.  The 
transportation  would  be  interruptible  at 
Applicant's  sole  discretion  and  the 
transportation  service  would  be 
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performed  without  detriment  or 
disadvantage  to  Applicant's  existing 
customers  who  are  dependent  on  its 
interstate  system  suppHes,  it  is  asserted. 

It  is  stated  that  pursuant  to  the 
transportation  agreement  between 
.Applicant  and  PSESrG,  Applicants 
transportation  rate  is  the  rate  contained 
in  its  Rate  Schedule  T  which  is  currently 
18.76  cents  per  dt.  Applicant  states  it 
would  retain  3.4  percent  of  the  gas. 

Applicant  states  that  PSE&G  has 
advised  that  it  would  bum  the  gas 
directly  to  generate  electricity  and/or 
steam  and  such  gas  would  displace  fuel 
oil  which  would  otherwise  be  burned  for 
such  purposes. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  7,  1982,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rales  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  .Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determinmg  the 
appropriate  action  to  be  taken  but  \\iil 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  sn 
any  hearing  therein  must  file  a  motion  to 
intervene  m  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  re\iew  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
lequired,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 


;FB  Ooc  82-31940  Filed  11-lS 
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[Docket  No.  CP81-4«3-0031 

Equitable  Gas  Co.;  Petition  To  Amend 

November  la  1982. 

Take  notice  that  on  October  29.  1982, 
Equitable  Gas  Company  (Petitioner).  420 
Boulevard  of  the  Allies.  Pitt.sburgh. 
Pennsylvania  15219,  filed  in  Docket  No. 
CP81-483-003  a  petition  to  amend  the 
order  issued  December  16,  1981,  in 
Docket  No.  CP81-483-000,  as  amended, 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  so  as  to  authorize  Petitiiv^i^r  to 
transport  retroactive  to  Septembtu  1. 
1982,  up  to  5,000  dekatherms  (dt) 
equivalent  of  natural  gas  per  day  for 
The  Brooklyn  Union  Gas  Company 
(Brooklyn  Union),  all  as  more  fully  set 
forth  in  the  petition  to  amend  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Petitioner  states  that  it  is  presently 
authorized  \o  transport  up  to  2,500  dt 
equivalent  of  natural  gas  per  day  for 
Brooklyn  Union  which  gas  Brooklyn 
Union  purchases  from  producer- 
suppliers  in  Braxton,  Clay,  Gilmer, 
Lewis,  and  .Nicholas  Counties.  West 
Virginia.  It  is  further  stated  that  the 
transportation  volumes  are  tendered  by 
Petitioner  to  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern]  which  in  turn  redelivers  the 
transportation  volum.es  to  Brooklyn 
Union.  Petitioner  explains  that 
deliverability  from  the  wells  of  Brooklyn 
Union's  producer-suppliers  in  the 
subject  counties  has  been  much  higher 
than  originally  forecasted.  To  adjust  to 
higher  than  anticipated  production. 
Petitioner  states  that  it  is  necessary  to 
increase  its  maximum  transportation 
quantity  from  2,5*30  dt  per  day  to  5,000  dt 
per  day,  the  level  which  Texas  Eastern 
is  already  authorized  to  transport 
pursuant  to  the  December  16,  1981, 
order.  Petitioner  seeks  no  other  changes 
in  its  original  authorization. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
December  10, 19vS2,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  Ail  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 


intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Ptumh, 

bt L 1  clary. 

(Ht  Doc.  82-31941  Filed  ll-lS^CZ;  8:45  anj 
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i  Docket  No.  CP83-42-OOOJ 

Equitable  Gas  Co.;  Application 

November  15, 1982. 

Take  notice  that  on  October  25. 1982, 
Equitable  Gas  Company  (Equitable),  420 
Boulevard  of  the  Allies,  Pittsburgh, 
Pennsylvania  15219,  filed  in  Docket  No. 
CP83— 12-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  up  to  12.000  dekatherms  (dt) 
equivalent  of  natural  gas  per  day  for  the 
first  twenty-four  months  and  up  to  8.000 
dt  equivalent  of  natural  gas  per  day 
thereafter  for  Tennessee  Gas  Pipeline 
Company,  a  Division  of  Tenneco  Inc.,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Equitable  proposes  to  implement  the 
terms  of  an  agreement  between 
Equitable  and  Tennessee  dated  October 
5. 1982,  whereby  Equitable  has  agreed  to 
transport  up  to  12,000  dt  of  natural  gas 
per  day  for  the  first  2  years  and  up  to 
8,000  dt  of  natural  gas  per  day  thereafter 
for  the  remaining  term  of  15  years. 

Equitable  proposes  a  transportation 
rale  of  15.5  cents  per  Mcf  and  fiirther 
proposes  to  retain  2  percent  of  the  gas 
transported  for  shrinkage. 

It  is  stated  that  Equitable  would 
receive  the  gas  from  Teiuiessee's 
suppliers  at  interconnections  to  be 
established  between  the  facilities  of 
Equitable  and  those  of  Tennessee's 
suppliers  at  points  on  Equitable's  system 
selected  by  mutual  agreement  of  the 
parties.  Equitable  estimates  that  the 
average  daily  delivery  would  be  6,000 
Mcf. 

Equitable  asserts  that  while  certain 
metering  facilities  would  be  required  to 
be  constructed  to  effectuate  service,  no 
such  facilities  would  be  required  to  be 
constructed  by  Equitable. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  6,  1P82.  file  with  the  Federal 
Energy  Rej^ulatory  Commission. 
Washington.  DC.  20426,  a  motion  to 
inter\ene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385  214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  .\ct  (18  CFR  157.10).  All  protests 


52544 


Federal  Register  /  Vol.  47.  No.  225  /  Monday.  November  22.  1982  /  Notices 


filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  hu^her  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Conmiission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb,  . 

Secretary 

(KR  [>jc  82-31860  Filed  1  t-lS-82;  8:46  am| 
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[Docket  No.  QFB3- 15-000 1 

Farmers  Rice  Milling  Co.;  Application 
for  Commission  Certification  of 
Qualifying  Status  of  a  Small  Power 
Production  Facility 

November  16,  1982. 

On  October  15,  1982,  Farmers  Rice 
Milling  Co.,  of  P.O.  Box  D,  Lake  Charies, 
Louisiana  70602,  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
certification  of  a  facility  as  a  qualifying 
Small  Power  Production  facility 
pursuant  to  §  292.207  of  the 
Commission's  rules. 

The  facility  will  be  located  in 
Calcasieu  Parish,  Louisiana.  The 
generating  capacity  of  the  facility  will 
be  10  megawatts.  "The  primary  energy 
source  of  the  facility  will  be  biomass  in 
the  form  of  rice  hulls.  Applicant  states 
that  no  other  facilities  owned  by  the 
applicant  are  located  within  one  mile  of 
the  site.  No  electric  utility,  electric 
utility  holding  company  or  any 
combination  thereof  has  any  ownership 
interest  in  the  facility. 


Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|KR  Doc  82-31942  Filed  11-19-82:  8:45  ami 
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[Docket  No.  ER82-793-000I 

Florida  Power  &  Light  Co.;  Order 
Accepting  for  FIHng  and  Suspending 
Rates,  Noting  Interventions,  and 
Initiating  a  Hearing 

Issued.  November  12.  1982 

On  September  13,  1982,  Florida  Power 
&  Light  Company  (FPL)  tendered  for 
filing  a  proposed  two-step  increase  in  its 
rates  for  service  to  sixteen  wholesale 
customers.' The  proposed  step-one  rates 
would  increase  revenues  by 
approximately  S23.2  million  (9.4%)  for 
the  calendar  year  1983  test  period.  The 
step-two  rales  would  increase  revenues 
by  an  additional  $12.8  miHion  (5.1%)  FPL 
requested  that  the  step-one  rates  take 
effect  on  November  12, 1982,  and  that 
the  step-two  rates  become  effective  on 
November  13,  1982. 

.Notice  of  the  filing  was  published  in 
the  Federal  Register  with  comments  due 
on  or  bf'fore  October  8.  1982.  On 
October  8,  1982,  the  comment  deadline 
was  extended  until  October  15,  1982. 
FPL's  municipal  customers  (Florida 
Cities)  '  filed  a  timely  motion  to 
intervene  and  request  for  relief. 
Seminole  Electric  Cooperative,  Inc.  and 
Its  member  systems  served  by  FPL 


(Seminole) '  filed  a  timely  protest, 
motion  to  intervene,  conditional  motion 
for  maximum  suspension,  and 
conditional  motion  to  institute 
simultaneous  price  squeeze  proceedings. 
Both  groups  of  interveners  stated  that 
FPL,  Seminole,  and  the  Florida  Cities 
expected  to  file  a  partial  settlement 
concerning  reduced  rates  and  associated 
suspension  periods  on  or  before  October 
25, 1982.* 

Seminole's  pleading  requested  that 
the  Commission  reject  FPL's  step-one 
increase  and  suspend  the  step-two 
increase  for  five  months  on  the  grounds 
that  the  step-one  filing  lacks  support 
data  required  by  §  35.13  of  the 
Commission's  regulations,  18  CFR  35.13, 
and  that  the  two-step  filing  represents 
an  attempt  to  circumvent  the  suspension 
policy  announced  in  West  Texas 
Utilities  Company.  Docket  No.  ER82-23- 
000, 18  FERC  1161,189  (1982).  Seminole 
contended,  that  FPL's  filing  would 
undermine  the  Commission's  suspension 
policy  by  apportioning  between  two 
steps  a  proposed  rate  increase  which 
would  not  otherwise  satisfy  the  criteria 
set  forth  in  West  Texas  for  a  one  day 
suspension.  In  addifion,  Seminole  raised 
a  variety  of  cost  of  service  and  rate  base 
issues,*  alleged  that  the  proposed  rates 
are  unduly  discriminatory  and  would 
cause  a  price  squeeze,  and  challenged 
certain  terms  and  conditions  of  service 
as  unjust  and  unreasonable.  Moreover. 
Seminole  asserted  that  the  resulting 
price  squeeze  would  be  so  great  as  to 
warrant  a  simultaneous,  rather  than 
phased,  price  squeeze  proceeding. 

The  Florida  Cities  raised  several  of 
the  cost  of  service  items  addressed  by 
Seminole.  In  addition,  they  suggested  a 
number  of  rate  design  and  customer 
classification  adjustments.* 


'  FPI.'s  proposed  increase  applies  to  nine 
municipal  customers  and  seven  electric 
couperatives-  See  Attachment  A  for  rate  schedule 
designations. 

•Clewiston.  Creen  Cove  Springs.  Homestead, 
[fcksunville  Beach.  Starke.  Vero  Beach,  the  Fort 
Pi.T^e  Utilities  Authority,  the  Utilities  Commission 
of  New  Smyrna  Beach,  and  the  l.ake  Worth  LUihtics 
Authority. 


■"Cluy  Electric  Cooperative.  Lee  County  Eleclrir 
Cooperative.  Suwanee  Valley  Electric  Cooperative, 
Okefenoke  Electric  Cooperative.  Glades  Electric 
Cooperative  and  Peace  River  Electric  Cooperative 

■  Seminole  stated  that  if  the  tentative  partial 
settlement  was  filed  and  approved  by  the 
Commission,  Seminole's  conditional  motions  would 
he  mooted 

*The3e  issues  included:  (1)  Excessive  return  on 
equity;  (2)  overstated  fuel  costs  and  cash  working 
capital  allowance;  (3)  excessive  expense 
proiections;  (4)  improper  treatment  of  spent  nuclear 
fuel  disposal  costs,  purchased  power  costs,  and 
wheeling  revenues;  (5)  amortization  period  for 
abandonment  costs;  (6)  unsupported  projections  of 
load  growth  and  increases  in  operating  reserves;  (7) 
improper  inclusion  of  certain  plant  in  rate  base:  (8)  - 
improper  accelerated  depreciation  and  tax 
normalization;  and  (9)  erroneous  demand  and 
energy  loss  factor  calculations. 

"Florida  Cities  sought  to  adjust  FPL's  [1|  plant 
allocation;  (2)  demand  allocation;  (3)  allocation  of 
administrative  and  general  expenses  to  the 
wholesale  class;  (4)  customer  classification;  and  |,S| 
inclusion  of  demand  costs  in  its  energy  charge 
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FPL  responded  to  the  intervenors' 
pleadings  by  answer  filed  November  1, 
1982.  FPL's  answer  opposed  the 
interveners'  protests  and  requested  that 
the  Commission  deny  Florida  Cities' 
request  for  relief,  and  Seminole's 
conditional  motions  for  rejection, 
maximum  suspension,  and  simultaneous 
price  squeeze  proceedings. 

On  November  9, 1982,  one  day  before 
this  matter  was  scheduled  for 
Commission  consideration,  FPL  filed  a 
motion  to  collect  revised  rates,  in  lieu  of 
the  rates  originally  filed  in  this 
proceeding,  pursuant  to  a  Letter 
Agreement  with  its  wholesale  customers 
dated  November  9, 1982.  FPL's  motion 
does  not  request  deferral  of  the  step-one 
or  step-two  effective  dates,  although  it 
includes  provisions  which  will  clearly 
require  some  degree  of  staff  and 
Commission  evaluation.  Thus,  the 
Commission  must  nonetheless  take 
action  in  this  docket  before  the 
originally  proposed  November  12,  1982 
effective  date. 

Discussion 

Under  Rule  214(cKl]  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.214,  the  timely 
motions  to  intervene  serve  to  make  the 
Florida  Cities  and  Seminole  parties  to 
this  proceeding  absent  opposition  within 
15  days  of  their  pleadings. 

As  a  result  of  FPL's  late  submittal,  in 
which  the  affected  customers  apparently 
concur,  we  assume  that  certain  of  the 
issues  raised  in  the  original  pleadings 
(including  motions  to  reject  or  to  initiate 
price  squeeze  procedures)  have  now 
become  moot.  However,  as  noted  above, 
the  Commission  requires  additional  time 
to  consider  the  eleventh  hour  pleading 
filed  in  this  docket,  including  the 
substantially  revised  rates  and  charges 
contained  therein.  In  order  to  maintain 
the  status  quo  pending  analysis  of  the 
motion  to  collect  the  revised  rates,  we 
shall  defer  action  on  the  motions 
contained  in  the  interveners'  original 
pleadings  and  we  shall  suspend  FPL's 
step-one  and  step-two  rates  for  five 
months,  to  become  effective,  subject  to 
refund,  on  April  12, 1983,  and  April  13, 
1983,  respectively.  This  suspension 
decision  is  without  prejudice  to  a 
subsequent  order  amending  the 
suspension  period(8)  to  coincide  with 
the  agreement  of  the  parties  (or  as  the 
Commission  otherwise  determines  to  be 
proper)  in  the  event  that  such 
modification  is  considered  appropriate 
following  analysis  of  the  motion  to 
collect  the  revised  rates.  In  addition, 
because  this  order  does  not  address  the 
cost  basis  for  the  revised  rates,  we  shall 
consider  the  question  of  compliance 


with  ERTA  normaUzation  requirements 
in  a  subsequent  order. 

The  Commission  orders: 

(A)  FPL's  originally  proposed  step-one 
and  step-two  rates  are  hereby  accepted 
for  filing  and  suspended  for  five  months 
to  become  effective  subject  to  refund  on 
April  12,  1983,  and  April  13.  1983. 
respectively.  This  suspendion  is  without 
prejudice  to  later  order  amending  the 
suspension  period(s]  and  implementing 
the  revised  rates  in  lieu  of  the  originally 
filed  rates  as  requested. 

(B)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatorj-  Commission  by 
section  402(a]  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act.  particularly  sections 


205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR,  Chapter  i),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
FPL's  rates.  Further  proceedings  m  this 
docket  shall  be  held  in  abeyance 
pending  the  Commission  s  consideration 
of  FPL"s  November  9.  1982  motion. 
(C)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

B\  the  Commission. 
Kenneth  F.  Plumb. 

Secretary. 

Attachment  A — Floridd  Powrr 
Company 

Docket  No.  ER82-793-000. 

Filed:  September  13, 1982. 
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(Docket  No.  ER  83-99-000] 

Florida  Power  and  Light  Co.;  Filing 

November  15,  1982., 

The  filing  C^jiany  submits  the 
following: 

Take  notice  that  Florida  Power  &  Light 
Company  (FPL),  on  November  4.  1982, 
tendered  for  filing  Revised  Sheets  20,  21 
and  22  to  the  FPL's  FERC  Electric  Tariff, 
First  Revised  Volume  No.  1.  Revised 
Sheet  Nos.  20  and  21  and  are  the  Form 


of  Florida  Pcwer  &  Light  Comp.Tny 
Service  Agreement  for  the  Supply  of 
Sale  for  Resale  Electric  Power  Service. 
Re\  ised  Sheet  .\o.  22  is  the  Form  of 
Exhibit  A,  Delivery  Point  and  Service 
Specifications.  These  Revised  Sheets  are 
designed  to  conform  to  the  revised  terms 
and  conditions  in  the  general  rate 
increase  filed  in  this  proceeding. 

FPL  requests  waiver  of  the 
Commission's  notice  requirement  and  an 
effective  date  for  Revised  Sheet  Nos.  20, 
21,  and  22  of  November  12,  1982. 

Any  person  desiring  to  be  heard  or  tn 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Feder.il 
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Eaei>gsr  JtBgatatory  CnmmiaBion.  825 
North  Caphal  Street  M-£~  Washington. 
Dil  BC2S,  in  acamhinoe  with  Ruies  21 1 
and  2M  of  the  Commianan's  Ruks  of 
Psadioe  aai  Piacednte  (Ifi  CFS.  385^1. 
385.214).  All  Bucfa  amtians  or  protests 
shouU  be  fited  on  or  before  November 
30, 1982.  ftuteats  will  be  considered  by 
the  ConDDunon  in  detenninrng  the 
appropriate  actim  to  be  taken,  but  will 
not  serve  to  laake  prateBtante  parties  to 
the  proceeding.  Any  perwin  Tivifiiiii^  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  thi£  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb,  | 

Secretary. 

|FK  Doc  ac-31»47  Kiled  n-19-82;  8:45  dni| 
BIUJNG  CODE  8717-01-11 


(Project  No.  64M-0001 

Franceschi  Energy  Systems,  Ltd.; 
Appiicatioa  lor  PreMminary  Permit 

November  18. 1982. 

Take  notice  that  Franceschi  Energy 
Systems,  Ltd.  [Applicant)  filed  on  July  6, 
1982,  and  revised  on  ATigost  30, 1982,  an 
application  for  preliminary  permit 
[pursuant  to  the  Federal  Power  Act.  16 
U.S.C.  791(a)-825{r)]  for  Project  No.  6490 
to  be  known  as  the  Harlem  Valley 
Project  located  on  the  Croton  River,  East 
Branch,  in  Putnam  County,  New  York. 
The  appHcation  is  on  file  wiA  the 
Commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to;  Mr. 
Joseph  Franceachi,  RD  2  Roirte  312. 
Brewster,  New  York  10509. 

Project  Description — The  proposed 
project  would  utilize  existing  facilities 
consisting  of:  (1)  A  22-foat-high  ISO-foot- 
long  overflow  gravity-type  masonry  dam 
having  a  50-foot-long  spillway  section 
with  crest  elevation  272  USGS:  (2)  a 
forebay  and  intake  structure;  (3]  a 
reservoir  having  a  surface  area  of  2.7 
acres;  and  (4)  miscellaneous 
appurtenances. 

Applicant  praposes  to  redevelop  the 
existing  facilities  and  would:  (1) 
construct  a  powerhouse  containing 
generating  unit(s]  having  a  total  rated 
capacity  of  between  2D0-kW  and  400- 
kW  at  a  head  of  between  25  feet  and  42 
feet,  depending  on  powerhouse 
placement  economics;  and  (2)  construct 
450-foot-long  or  an  800-foot-long  4,800- 
volt  tiansmission  line. 

Project  energy  would  be  sold  to  New 
York  State  Electric  and  Gas 
Corporation.  Applicant  estimates  that 
the  average  annual  energy  output  would 
be  between  1.0  and  2i)  million  kWh. 


Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months,  during  which  lime  it  would 
perform  a  detailed  technical,  legal, 
economic,  financial,  and  environmental 
study,  would  consult  with  Federal.  State 
and  local  agenciea.  and  would  piepare 
an  application  for  a  FERC  license. 
Applicant  estimates  the  cost  of  the  work 
under  the  permit  would  be  $13QiX)0. 

Competing  Applications — This 
application  was  filed  as  a  competing 
application  to  Edward  W.  Kelly's 
application  for  Project  No.  6280  Gled  on 
May  3,  1982.  Public  notice  of  the  filing  of 
the  initial  application,  which  has 
already  been  given,  established  the  due 
date  for  fding  competing  applications  or 
notices  of  intent.  In  accordance  with  the 
Commission's  regulations,  no  competing 
application  for  preliminary  permit,  or 
notices  of  intent  to  file  an  application 
for  preliminary  permit  or  hcenae  will  be 
accepted  for  filing  in  response  to  this 
notice.  Any  application  for  license  or 
exemption  from  licensing,  or  notice  of 
intent  to  file  an  exemption  application, 
must  be  filed  in  accordance  with  the 
Commission's  regulations  (see:  IB  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981).  as 
appropriate). 

Agency  Comments — Federal,  State. 
and  local  agencies  are  invited  to  file 
comments  on  the  described  apphcation. 
(A  copy  of  the  apphcation  may  be 
•obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments.  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  211  or  214, 18  CFR  385^1  or 
385.214,  47  FR  1902S-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  canunents, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  December  23, 
1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
PROTEST",  or  'MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatory 


Commission,  825  North  Capitol  Street, 
NE..  WaahiaetoQ.  O.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  £. 
Springer,  Chief,  A^lications  Branch, 
Division  of  l^rdceopower  Licensing. 
Federal  Enei^y  £egulatory  Commission, 
825  North  Capitol  Street,  NE„  Room  208 
RE  at  the  above  address.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kennetk  F.  Plumb, 
Secretary. 

|FR  Doc  (12-3-«»  PiW  TI-TS-at  tee,  ami 
BtLLMC  CODE  Krt^•a^-» 


[Project  No.  3473-003] 

Jack  M.  Fills;  AppRcation  for  Ucense  (5 
MW  or  Less) 

November  IB,  1B82. 

Take  notice  that  Jack  M.  Fuls 
(Applicant)  Bled  on  July  30,  1962.  an 
application  for  license  [pursuant  to  the 
Federal  Power  Act,  16  U.S.C.  791(a)- 
825(r)l  for  construction  and  operation  of 
a  water  power  project  to  be  known  as 
the  North  Canal  Dam  Hydroelectiic 
Project  No.  3473.  The  project  would  be 
located  on  Deschutes  River  in  Deschutes 
County,  near  fiend,  Oregon. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Flaner,  Ross  & 
Sporseen,  Inc.,  15  SJI.  B2nd  Drive. 
Gladstone.  Oregon  97207,  with  a  copy  to: 
Jere  M.  "Webb,  Esqune,  900  S.W.  Fifth 
Avenue.  Suite  2300.  Portland.  Oregon 
97027. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  The  existing 
Doi^glas  McFarliuie's  40-foot-high  by 
300-foot-long  North  Canal  Dam  creating 
a  reservoir  with  a  surface  area  of  20.62 
acres  and  storage  capacity  of  175.2  acre- 
feet  at  surface  elevation  31.558  feet 
(mal);  (2)  an  intake  structure;  (3)  the 
existing  Central  Oregon  Irrigation 
District's  North  Canal;  (4)  a  480-foot- 
long,  10-foot-diameter  steel  penstock;  (5) 
a  powerhouse  to  contain  one  generating 
unit  with  a  rated  capacity  of  3.4  MW 
operating  under  a  head  of  38  feet;  (6)  a 
900-foot-long.  12.5-4cV  transmission  line 
to  connect  to  an  existing  Pacific  Power 
and  Light  Con^Mny  line;  (7)  a  short 
access  road;  and  (&)  other  pertinent 
facilities.  The  average  annual  generation 
is  7.1  million  kWbs. 

Purpoae  of  Project — The  project 
output  woulid  be  offered  for  sale  to  a 
distributing  utUity  company. 

Agency  Comment — Federal,  State, 
and  local  agencies  tbart  reoeive  this 
notioe  thcov^  direct  mailing  from  the 
Commiaaion  we  sequested  to  provide 
comments  pursuant  to  the  Federal 
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Power  Act,  the  Fish  and  Wildlife 
Coordination  Act,  the  Endangered 
Species  Act,  the  National  Historic 
Preservation  Act,  the  Historical  and 
Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act,  Pub. 
L.  No.  8&-29,  and  other  applicable 
statutes.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time  set 
below,  it  will  be  presumed  to  have  no 
comments. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
must  file  with  the  Commission,  on  or 
before  February  22, 1983,  either  the 
competing  application  itself  [See  18  CFR 
4.33(a)  and  (d)]  or  a  notice  of  intent  [See 
18  CFR  4.33(b)  and  (c)]  to  file  a 
competing  application.  Filing  of  a  timely 
notice  of  intent  allows  an  interested 
peson  to  file  an  acceptable  competing 
application  no  later  than  the  time 
specified  in  §  4.33(c)  or  §  4.101  et.  seq. 
(1981). 

T3Comments,  Protests,  or  Motions  To 
Intervene  — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Commission  Rules  211  or  214, 18  CFR 
385.211  or  385.214,  47  FR  19025-26  (1982). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  February  22,  1983. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION", 
"COMPETING  APPUeATION ", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 


of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  82-3195'7  Filed  11-19-82  «45  nml 

BILLING  CODE  CTir-OI-M 

[Docket  No.  RP83-10-000] 

Inland  Gas  Co.,  Inc.;  Request  for 
Declaratory  Order  or  in  the  Alternative 
for  Emergency  Relief  From  Minimum 
Bill  Provisions 

November  17.  1982, 

Take  notice  that  on  October  21,  19l?!l. 
the  Inland  Gas  Company,  Lie.  (Inland) 
submitted  for  filing  a  petition  seeking  a 
declaratory  order  from  the  Commission 
that  the  minimum  bill  provisions 
contained  in  Tennessee  Gas  Pipeline 
Company's  (Tennessee]  tariff  should  not 
be  applied  to  Inland  under  various 
stated  circumstances,  or  requesting  that 
the  Commission  grant  Inland  emergency 
relief  in  the  form  of  a  waiver  of  the 
minimum  bill  provisions  in  Tennessee's 
tariff. 

Inland  states  that  its  system  has 
experienced  a  precipitous  demanci 
because  of  the  economic  recession. 
Accordingly,  Inland  is  presently 
experiencing  underruns  m  actual 
deliveries  as  compared  to  projections. 

Furthermore.  Inland  states  that  until 
the  present  summer  it  has  been  able  to 
manage  its  gas  surplus  through  cutbacks 
of  its  own  local  production  and  through 
an  exchange  agreement  with  an 
affiliated  company.  However,  the 
precipitous  and  continuing  deterioration 
of  the  market  served  by  Inland  has  now 
made  it  impossible  for  Inland  to  utilize 
the  gas  purchased  from  Tennessee  even 
at  minimum  bill  levels. 

Therefore.  Inland  has  notified 
Tennessee  that  it  can  no  longer 
purchase  gas  at  the  minimum  bill  levels, 
and  that  the  circumstances  causing  its 
inability  to  purchase  such  volumes 
constitute  an  event  of  force  majeure 
under  the  General  Terms  and 
Conditions  of  Tennessee's  tariff  which 
excuses  Inland  from  payments  in 
accordance  with  its  minimum  bill 
provisions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
November  22. 1982.  Protests  will  be 
considered  bv  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

'FR  nor  82-.fl93-  Kii»fi  11-19-82;  MS  ami 
BILUNG  CODE  6717-01-M 


[Docket  No.  SA82-36-0001 

Intrastate  Energy  Corp.;  Petition  for 
Staff  Adjustment 

Nrixfn-iber  l.S.  m82. 

Take  notice  that  on  September  20, 
1982.  Intrastate  Energy  Corporation 
[Intrastate)  of  Oak  Ridpe.  Tenn..  filed 
with  the  Federal  Energy  Regulatory 
Commission  |Lommiss:on)  an 
application  for  adjustmeni  pursuant  to 
section  502(c)  of  the  Natural  Gas  Policy 
Act  of  1978  INGPA).  15  U  S.C.  3301-3432, 
(Supp.  IV  1980),  and  Rules  1101-1107. 
Subpart  K  of  the  Commission  s  Rule  of 
Practice  and  Procedure.  Ifl  CFR 
385.1101-.1117.'  Specifically,  the  exact 
nature  of  the  relief  sought  is  "that  the 
Commission  acting  by  and  through  its 
Staff  approve  a  117(;/MCF  charge  for 
transporting  natural  gas  .  .  .  ." 

Intrastate  states  that  it  is  a  privately 
owned  Tenn*- ssee  corporation  doing 
business  as  an  intrastate  pipeline  within 
the  north  central  region  of  mid 
Tennessee,  and  that  it  obtains  gas  from 
over  200  wells  in  the  several  oil  and  gas 
fields  in  Scott,  .Morgan  and  Fentres 
Counties.  Intrastate  states  further  that 
under  existing  contractura! 
arrangements  between  Intrastate  and  its 
interstate  pipelines  (East  Tennessee 
.Natural  Gas  Company  and  Tpnnessee 
Gas  Pipeline  Company).  Intrastate  is  not 
reco\  ering  its  transportation  cost  for  the 
gas  moved  and  seelcs  approval  of  the 
subject  adjustment  to  do  so,  Unless  the 
application  for  adjustment  is  approved, 
Intrastate  says  it  "will  rnnt-nue  to  bear 
unfair  distribution  of  burdens  resulting 
from  not  recovering  its  transportation 
cost  which  represents  a  special  hardship 
and  an  inequity,"  In  support  of  its 
position.  Intrastate  refers  to  section 
.502(c)  of  the  NGPA.  the  Commission's 
reeulations  regarding  petitions  for 
adjustments  under  the  NGPA,  section 
110  of  the  NGPA.  and  the  Commission's 


■  Effrrtne  Aug  26.  1982,  18  CKR  1  41  was  replaced 
b>  18  CFR  3&5.1101-  111-  See  47  tK  liWH  (May  3, 
1982)  Intrastate  s  request  for  adjusimeni  pursuant 
to  §1  41  must  therefore  be  treated  pursuant  to  new 
Rules  1101-1117. 


3Z54B 


Fedord  RegirtBr  /  VoL  47.  No.  225  /  Monday.  Itjoygmbtar  22.  1082  ,/  Notiees 


regulaHmis  regafdiiig  alk>waiicBS  for 
state  sevBTaoce'tsxeaaBd  certain 
protkction-relatBd  caste,  rnntiiriing  Ifi 
CFS  znilOiWW.  which  proviiiM  that 
among  tiiefnnductiaD-relatBd  costs  for 
which  appteationsinay  be  ■ubmrtted 
are  "fC}i«o8p0rtBtion  (other  than 
gathering)  costs." 

Concurrently  with  the  subfect 
application  for  adjustment.  Intrastate 
has  filed  an  ^plicatioD  for  the  approvaJ 
of  production  related  coats  in  £)odket 
No.  GP82-57-000.  seeking  approval  of 
the  transportation  cost  of  $1.17/Mcf  for 
transportation  of  the  gas  to  the  twp 
JBterstate  pipelines. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceedins 
are  found  in  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Proceduifi.  18  CFR  385.1  lOl-.ll  17  (47  VR 
19014,  May  3, 1982). 

Any  jBenion  desiring  to  purticipate  in 
this  adjustment  fvoceeding  shall  file  a 
petition  te  intervene  in  Bccatdance  with 
Rule  mft.  All  petitioQB  to  intervene 
must  be  ffied  within  15  days  after 
publication  in  the  PaJsnl  RegiEtra-  at 
this  notice  of  the  petrtio^  for  adjustmeni 
Kenneth  F.  PKimb, 
Secretary  I 

ire  Uoc  aZ-Jia48  Mad  ll-lS>-a2.  8.*6  am 
niXIHG  CODE  6717-«t-« 


[Docket  No.  GP82-57-O0O1 


I 


IntrasUte  Enerfy  Corp^  Application 
for  Authoftntian  toCoNeet  Prodsction 
RelatMl  Casts  tliKtorSaeNon  1M  of 
theNGPA 

November  15.  i982. 

Take  notice  that  on  September  20. 
1082.  Intrastate  Energy  Corporation 
(Intrastate)  of  Oak  Ridge,  Tennessee 
filed  with  the  Federal  Energy  Regulator\ 
Commission  (Commissioa)  an 
"Applicatian  for  the  Approval  of 
Production  P^latpH  Costs  "  pursuant  to 
section  110  of  the  Natural  Gas  Policy 
Act  of  1978  (XGPA),  15  U.S.C.  3301-3432 
(Supp.  IV  1980)  and  18  CFR  271.1104- 
.1105  of  the  Commiasion's  regulations 

Intrastate  states  that  the  personB 
affectod  by  its  aprphcation  are  East 
Tenneaaee  Natural  Gas  Company  and 
Tennc»8ee  Gas  Pipeline  Company,  the 
two  interstate  pipeline  companies  to 
which  hitrmtate  Enei^  Corporation 
transports  OBtaral  ^as.  intrastate  further 
states  that  its  respective  gas  purchase 
and  sales  agreements  with  these  two 
pipeline  companies  provide  that 
Intrastate  may  charge  and  collect  an 


allowance  pursuant  io  sectian  Ufl  of  fee 

NGPA,  if  Intrastate  applies  for  and 
obtains  authority  to  do  so. 

Intrastate  states  it  has  purchase  the 
gas  which  is  the  subject  of  this 
application  under  agreements  that  it,  as 
Buyer,  has  entered  into  with  producer/ 
sellers.  Such  agreements  provide  that 
"Buyer  hereunder  [Intrastate!  shall 
gather  the  gas  purchased  hereunder  and 
deliver  the  same  to  third  parties,"  (such 
as  the  two  pipeline  companies  that 
purchase  from  Intrastate). 

According  to  Intrastate,  the  specific 
uoste  sought  to  be  recovered  are  for 
transportation  only  of  natural  gas  as 
contemplated  by  section  110  of  the 
NGPA.  SpeciEcaDy,  Intrastate  seeks  to 
recover  a  transportation  cost  of  Jl.17 
per  Mcf  for  the  transportation  of  natural 
gas  produced  from  various  fields  in 
Morgan.  Scott,  and  Fentress  Counties. 
Tennessee  to  East  Tennessee  Natural 
Gas  Company  and  Tennessee  Gas 
Pipeline  Company.  Any  such  allowance 
granted  by  the  Commission  mider  18 
CFR  271.1105  would  be  in  addition  to  the 
otherwise  applicable  maximum  lawful 
price. 

Concurrently  with  the  subject 
application  for  the  approval  of 
production  related  costs,  Intrastate  has 
filed  an  application  for  staff  adjustmenl 
in  Docket  No.  SA82-36-000,  seekmg 
approval  of  the  117t/Mcf  charge  for 
transportation  of  gas  which  Intrastate 
transports  to  the  two  irrterstate 
pipelines. 

Any  person  desiring  to  be  heard  or  to 
protest  Intrastate's  "Apphcation  For  The 
.Approval  Of  Production  Related  Costs" 
should  file,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington,  D.C. 
20406,  a  protest  or  pebtion  to  intervene 
in  atxordance  with  the  reqnirements  of 
Rules  211  and  214  of  the  Comnussion's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  proteste  filed 
with  the  Commission  will\ie  considered 
but  will  not  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  the  proceeding  or 
to  particrpate  as  a  party  in  any  hearing 
must  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 
Rules. 

Kenneth  F.  Plumb, 
Secretary. 

1^■R  Dm   •3-31IMII  fti.-ii  n-»-«2  H  ih  um| 


[Docket  N*.Of«a-t8-«00] 

Little  FallsnydrocfTactilc  Assoc.; 
Application  tor  Comraisston 
Certification  of  QuallTying  Status  of  a 
Small  Power  Production  Facimy 

November  15,  1982. 

On  October  21, 1982.  Little  Palls 
Hydroelectric  Associates,  of  c/o  80 
Eighth  AvBBue.  Room  711.  New  York. 
New  York  IGOll.  filed  with  the  Federal 
Energy  Regulatory  Commission 
(ConrniisBioxt)  an  applicatian  for 
certification  of  a  facility  as  a  qualifying 
Small  Power  Production  facility 
pursuant  to  §  292.207  of  the 
Commission's  rules. 

The  facility  will  be  a  13.6  megawatts 
hydroelectric  instaHatron  located  in  the 
City  of  Little  Falls.  Herkimer  County, 
New  York.  Applicant  states  that  no 
other  hydroelertric  facilities  owned  by 
applicant  are  located  within  one  mile  of 
the  same  site.  No  electric  utility,  electric 
utility  holding  company  or  any 
combfnation  thereof  has  any  ownership 
interest  in  the  facility. 

Any  person  desiring  to  be  heard  or 
objecting  te  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington,  DC. 
2042fi,  in  accordance  with  rules  211  and 
214  of  the  Commiflsion's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  pubhcation  of 
this  notice  azid  mist  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  most  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Phiinb. 

Secretorj' 

|KR  Dm  E-3iaiO  Filed  ll-ltMC.  MS  alti| 
BILUMG  CODE  67Y7-9MK 


[  Prc^ad  «o.  6769-000] 

City  of  Logan,  Utatt;  Application  lor 
PreHminarir  Parmit 

November  17, 1962. 

Take  notice  that  the  City  of  Logan, 
Utah  (Applicant)  filed  on  October  12, 
1982  ma  application  for  preliminary 


J  Ml 


[Project  No.  3722-001) 

Bruce  J.  Mass«y;  Itotice  Rescindtng 
Notice  of  Approval  by  Operation  of 
Law 

November  15.  1982. 

On  May  20,  1982.  a  notice  oi 
exemphon  for  Project  No.  37;;2.  entitled 
"Notice  of  Approval  By  Operation  of 
Law",  was  inadvertently  issued.  The 
notice  erroneously  stated  that  the 
exemption  is  deemed  granted  by 
operation  uf  law  on  Jiily  12,  1982. 

A  correct  notice  of  exemption  for 
Project  No.  3722  was  issued  on  June  4 
1982.  entitled.  ".Notice  of  Exemption 
from  Licpnsmjj".  This  notice  cor.'-t'ctly 
stated  th.^t  the  project  "was  exempted 
from  licensing  a.s  of  Mav  21,  l'^fl2'  . 
Kenneth  F  Plumb. 
Secretary. 

!I"R  n..(   r:'  -TH,?!  Tiled  11-19-82:  MS  ami 
BILLING  CODE  Vtr-OI-M 
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permit  [pursnant  to  the  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r)I  for  Project 
No.  6768  to  be  known  as  the  Hydro  I 
Water  Power  Project  located  on  the 
Logan  River  in  Cache  County,  Utah.  The 
application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to:  Mr. 
Vaun  Bethers.  Manager,  Logan  City 
Light  &  Power,  61  West  1st  North.  Logan, 
Utah  84321. 

Project  Description — The  proposed 
run-of-river  project  would  consist  of:  (1) 
The  existing  Logan  First  Dam, 
approximately  216  feet  long  and  30  feel 
high,  having  concrete  buttress 
construction  with  a  69-foot  spillway 
section  at  4.671  feet  m.s.l.  crest 
elevation;  (2)  a  reservoir  having  minimal 
pondage:  (3)  a  new  intake  structure, 
with  gates  and  trashracks.  located 
upstsream  of  the  right  dam  abutment 
and  existing  Utah  State  University 
power  plant  (4)  a  new  penstock,  475  feet 
long  and  48  inches  in  diameter,  leading 
to  (5)  a  new  powerhouse  containing  two 
turbine-generator  uiuts  having  rated 
capacities  of  200  kW  and  500  kW  for  a 
total  rated  capacity  of  700  kW;  (6)  a 
tailrace  re-entering  Logan  River 
approximately  1,000  feet  downstream  of 
the  dam;  [7)  a  transmission  line  and 
substation;  and  (8)  appurtenant 
facilities.  The  Applicant  estimates  that 
the  average  armual  energy  output  would 
be  between  1,119,147  kWh  and  3,308,653 
kWh.  Project  energy  would  be  utilized 
by  Logan  City  Light  &  Power.  Project 
facilities  are  owned  by  Logan  City  and 
Utah  State  University. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  preliminary 
permit  for  a  period  of  24  months,  during 
which  time  it  would  prepare  studies  of 
the  hydraulic,  construction,  economic, 
environmental,  historic  and  recreational 
aspects  of  the  project.  Depending  on  the 
outcome  of  the  studies.  Applicant  would 
prepare  an  application  for  a  FERC 
license.  Applicant  estimates  the  cost  of 
the  studies  under  the  permit  would  be 
540,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  file  with  the 
Commission,  on  or  before  February  18, 
1983,  the  competing  appHcation  itself 
[see:  18  CFR  4.30  et  seq.  (1981)].  A  notice 
of  intent  to  file  a  competing  application 
for  preliminary  permit  will  not  be 
accepted  for  filing. 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
file  such  an  application  in  response  to 
this  notice.  A  notice  of  intent  to  file  an 


application  for  license  or  exemption 
must  be  filed  with  the  Commission  on  or 
before  January  19, 1983,  and  should 
specify  the  type  of  application 
forthcoming.  Applications  for  licensing 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  |see:  18  CFR 
4.30  et  seq.  or  §  4.101  et  seq.  (1981),  as 
appropriate). 

Agency  Comments — Federal.  StJite, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments.  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  211  or  214. 18  CFR  385.211  or 
385.214,  47  FR  19025-26  (1982)  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  January  19, 
1983. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capita!  letters  the  title  "COMME.MTS". 
NOTICE  OF  INTENT  TO  FILE 
COMETING  APPLICATION". 
"COMPETING  APPLICATION", 
"PROTEST",  or  ".MOTION  TO 
INTER VE.NE".  as  applicable,  and  the 
Project  Number  of  this  notice.  Ajiy  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F,  Plumb, 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  \\'ashington.  D.C.  2042ti.  .-Xn 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch. 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representativ  e 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 

Kenneth  F.  Plumb, 

Secretary. 

IFR  Doc.  a.:-.':>i.';s  ripd  ii-v»-ei  8-45  amj 
SILLING  CODE  6717-01-M 


I  Docket  No.  CP8 1-491-001 1 

Midwestern  Gas  Transmission  Co., 
Amendment  to  Application 

\i)\embpT  lb.  ]9h2. 

Take  notice  that  on  October  14,  1982. 
Midwestern  Gas  Transmission 
Company  lApplicant).  P.O.  Box  2511, 
Houston,  Texas  770O1,  filed  in  Docket 
No.  CP81 -491-001  an  amendment  to  its 
application  filed  August  31, 1981.  in 
Docket  No  CP81-491-000  pursuant  to 
Section  3  of  the  Natural  Gas  Act  to 
refiect  an  extension  of  the  period  for 
which  it  requested  authorization  to 
import  natural  gas  from  Canada,  all  as 
more  fully  set  forth  m  the  amendment 
which  is  on  file  with  the  Conmnssion 
and  open  to  public  inspection. 

Applicant  states  that  it  has  entered 
into  a  letter  agreement,  dated  June  4, 
1982,  with  TransCanada  Pipelines 
Limited  (TransCanada)  to  amend  its 
Contract  No  1,  dated  April  14.  1960.  to 
extend  the  term  of  the  contract  to  and 
including  October  31.  1999.  and  to 
include  an  annual  averaging  provision. 

In  the  application,  it  is  stated  that  it 
purchases  fMS  from  TransCanada 
pursuant  tn  the  terms  and  r;nn(iitinns  df 
Contract  No.  1  and  imports  this  ,cas  at  a 
point  on  the  United  States-Canadian 
international  boundary  near  Emerson. 
.Manitoba,  where  the  northern  system  of 
Applicant  interconnects  with  the 
fcicilifies  r^f  TransCanada,  In  its 
application  .Applicant  requested 
authorization  to  extend  the  term  of  its 
importation  of  gas  under  Contr.'irt  No   1 
to  October  31.  1994:  however,  .Applicant 
now  requests  an  extension  of  the  term 


for  an  additional  five  years,  to  October 
31. 1999. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before 
December  3, 1982,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules.  All  persons  who 
have  heretofore  filed  need  not  file  again. 
Kenneth  F.  Plumb.  ^. 

Secretary^ 

lh"R  Doc.  82-J1861  Filed  11-19-82;  8:43  am| 
BILUNG  COOE  6717-01-M 


[Docket  No.  ER83-96-0001 

Mississippi  Power  &  Light  Co.;  Filing 

November  15.  1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  4. 1982. 
Mississippi  Power  &  Light  Company 
(MP&L)  tendered  for  filing  an  executed 
Agreement  for  Transmission  of  Power 
between  MP&L  and  Big  Rivers  Electric 
Corporation  (Big  Rivers).  MP&L  agrees 
to  provide  Short  Term  Firm 
Transmission  Service  for  transaction 
between  Big  Rivers  and  Cajun  Electric 
Power  Cooperative,  Inc.  (Cajun). 

MP&L  requests  an  effective  date  of 
November  6, 1982,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  this  filing  have  been  served 
upon  Big  Rivers,  Cajun,  the  Tennessee 
Valley  Authority,  Louisiana  Power  & 
Light  Company,  and  the  Mississippi 
Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
30,  1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(f"R  rVx:,  82-31B.S2  Filed  11-19-82:  8:45  am| 
BILLING  COOE  6717-01-M 


[Docket  No.  ER83-97-000J 
Mississippi  Power  &  Light  Co.;  Filing 

November  15,  1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  4, 1982, 
Mississippi  Power  &  Light  Company 
(Mississippi)  tendered  for  filing  in 
compliance  with  the  Federal  Energy 
Regulatory  Commission's  Order  of 
October  7. 1978,  a  summary  of  sales 
made  under  the  Company's  1st  Revised 
FERC  Electric  Tariff,  Volume  No.  1 
(Supersedes  Original  Volume  No.  1) 
during  September.  1982,  along  with  cost 
justification  for  the  rate  charged.  This 
filing  includes  the  following 
supplements: 

Utah  Power  &  Light  Company — Supplement 

12 
Montana  Power  Company — Supplement  10 
Sierra  Pacific  Power  Company — Supplement 

9 
Portland  General  Electric  Company — 

Supplement  8 
Southern  California  Edison  Cdmpany — 

Supplement  8 
Los  Angeles  Department  of  Water  and 

Power — Supplement  7 
San  Diesjo  Gas  St  Electric  Company — 

Supplement  5 
The  Washmj^ton  Water  Power  Company — 

Supplement  8 
City  of  Pasadena — Supplement  7 
City  of  Burbank — Supplement  7 
City  of  Glendale — Supplement  7 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  wfth  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
30,  1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
bec(5me  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  82-31853  Filed  11-19-82;  8:45  am| 
BILLING  CODE  6717-01-M 


[Project  No.  6699-000] 

Monterey  County  Rood  Control  and 
Water  Conservation  District, 
Application  for  Preliminary  Permit 

November  17,  1982. 

Take  notice  that  Monterey  County 
Flood  Control  and  Water  Conservation 
District  (Applicant)  filed  on  September 
21, 1982,  an  application  for  preliminary 
permit  [pursuant  to  the  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r)]  for  Project 
No.  6699  to  be  known  as  the  Arroyo 
Seco  Project  located  on  Arroyo  Seco 
River,  near  Greenfield  in  Monterey 
County,  California.  The  proposed  project 
would  affect  United  States  lands  within 
the  Los  Padres  National  Forest,  The 
application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to:  Mr.  R. 
L.  Binder.  Acting  District  Engineer. 
Monterey  County  Flood  Control  and 
Water  Conservation  District.  P.O.  Box 
930,  Salinas,  California  93902. 

Project  Description — The  proposed 
project  would  consist  of;  (1)  A  365-foot- 
high.  1,000- foot-long  rockfill  dam:  (2)  an 
uncontrolled  ogee  crest  spillway  at  an 
elevation  of  1,250  feet  above  the  mean 
sea  level;  (3)  a  reservoir  with  a  surface 
area  of  755  acres  and  storage  capacity  of 
100,000  acre-feet;  (4)  a  submerged  intake 
structure;  (5)  a  1,400- foot-long.  10-foot- 
diameter  tunnel;  (6)  a  250-foot-long,  5- 
foot-diameter  steel  penstock:  (7)  a 
powerhouse  with  a  total  installed 
capacity  of  4.7  MW;  (8)  a  switchyard; 
and  (9)  a  2-mile-long,  12-kV  transmission 
line  interconnecting  with  an  existing 
Pacific  Gas  and  Electric  Company 
transmission  line.  The  Applicant 
estimates  that  the  average  annual 
energy  output  would  be  18.9  GWh, 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  duration  of  26 
months  during  which  it  would  conduct 
engineering,  economic  and 
environmental  studies,  perform  property 
surveys  and  prepare  an  FERC  license 
application.  "These  studies  would  not 
necessitate  construction  of  new  roads 
and  the  Applicant  estimates  the  cost  of 
conducting  the  studies  to  be  $500,000. 
The  Applicant's  work  plan  includes 
restoration  of  areas  disturbed  by  the  test 
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borings  in  the  vicinity  of  the  proposed 
dam  and  powerhouse. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  file  with  the 
Commission,  on  or  before  January  19, 
1983,  the  competing  application  itself,  or 
a  notice  of  intent  to  file  such  an 
application  (see:  18  CFR  4.30  et  seq, 
(1981);  and  Docket  No.  RM81-15,  issued 
October  29,  1981,  46  FR  55245.  November 
9,  1981]. 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
file  such  an  application  in  response  to 
this  notice.  A  notice  of  intent  to  tile  an 
application  for  license  or  exemption 
must  be  filed  to  the  Commission  on  or 
before  January  19, 1983,  and  should 
specify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  §  4.101  et  seq.  (1981),  as 
appropriate]. 

Filing  of  a  timely  notice  of  intpnl  to 
file  an  application  for  preliminary 
permit,  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  preliminary  permit  no  later  than 
March  21,  1983. 

.'\gency  Comments — Federal.  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Commission  Rules  211  or  214,  18  CFR 
385.211  or  385.214,  47  FR  19025-26  (1982). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  January  19,  lf183. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION", 
"COMPETING  APPLICATION  ". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 


Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE..  Washington,  D.C.  2(M26.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb. 
Secretary. 

;rF  Doc,  8;-.119:a  Filed  Il-19-62;  8:45  am) 
BILLING  CODE  67ir-01-M 


IProject  No.  4815-001) 

Montgomery  Hydro  Power:  Application 
for  Exemption  for  Small  Hydroelectric 
Power  Project  of  5  MW  or  Less 
Capacity 

No\pmi)er  l".  1982. 

Take  notice  that  on  October  12,  1982, 
.Montgomery  Hydro  Power  (Applicant) 
filed  an  application  umler  Section  408  of 
the  Energy  Security  Act  of  1980  (Act)  (16 
U.S.C.  2705  and  2708  as  amended),  for 
exemption  of  a  proposed  hydroelectric 
project  from  licensing  under  Part  I  of  the 
Federal  Power  Act.  The  proposed  small 
hydroelectric  Project  No.  4815  would  he 
located  on  the  Little  River  in 
Montgomery  County,  North  Carolina. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Hilton 
Cochran.  609  North  Main  Street.  P.O. 
Drawer  C.  Troy,  North  Carolina  27371, 
and  Peter  C.  Kissel,  O'Connor  and 
Hannon.  1919  Pennsylvania  .Avenue. 
.\'.W.,  Suite  800.  Washington.  D.C. 
.20006-3483. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  A  reservoir 
with  a  surface  area  of  28  acres  and  a 
gross  storage  capacity  of  620-acre  feet; 
(2)  an  existing  concrete  gravity  dam:  (3) 
an  existing  powerhouse  to  contain  two 
proposed  generating  units  rated  at  750 
kW  and  66  kW.  respectively;  and  (4) 
appurtenant  facilities.  Applicant 
estimates  the  annua!  energy  output  to  be 
3,000,000  kWh. 

Purpose  of  Exemption — An 
exemption,  if  issued,  gives  the  Exemplee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  woud  seek  to 
take  or  develop  the  project. 

Agency  Comments — The  U.S.  Fish  and 
Wildlife  Service,  The  National  Marine 
Fisheries  Service,  and  the  North 
Carolina  Department  of  Natural 


Resources  and  Community  Development 
are  requested,  for  the  purposes  set  for:h 
in  Section  408  of  the  Act.  to  submit 
within  60  days  from  the  date  of  issuance 
of  this  notice  appropriate  terms  and 
conditions  to  protect  any  fish  and 
wildlife  resources  or  to  otherwise  carry 
out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  Genera! 
i;(jmments  concerning  the  project  and  its 
resources  are  requested:  however. 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period. 
that  agency  will  be  presum.ed  to  have 
none.  Other  Federal.  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Competing  Application — Any 
qualified  license  applicant  desiring  to 
file  a  competing  application  must  file 
with  the  Commission,  on  or  before 
January  3, 1983  either  the  competing 
license  application  that  proposes  to 
develop  at  least  7.5  megawatts  in  that 
project,  or  notice  of  mtent  to  file  such  a 
hcense  application.  FUing  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license 
application  no  later  than  120  days  from 
the  date  that  comments,  protests,  etc. 
are  due.  Applications  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  CFR  4..33(b)  and 
(c)  (1980).  A  competmg  license 
application  must  conform  with  the 
requirements  of  18  CFR  4.33(a)  and  (d) 
(1980). 

Comments.  Protests,  or  Motions  To 

Intervene — Anyone  may  file  comments. 
a  protest,  or  a  motion  to  intervene  in 
ricrorriance  with  the  requirements  of  the 
Rules  211  or  214,  18  CFR  385.211  or 
385.214,  47  FR  19025-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  .\n\  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  January  3.  1983. 
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Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
'COMPETING  APPUCATION  •, 
■PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
Washington,  D.C. 
Kenneth  F.  Plumb,  i 

Secretary. 

|FR  Doc.  82-31959  Filed  Tl-18-82:  8:45  dm| 
BtUJNG  CODE  (717-01-M 


(Project  No.  6709-000) 

Morgan  Hydro  Co.;  Application  for 
Exemption  for  Smail  IHydroelectrIc 
Power  Project  of  5  MW  or  Less 
Capacity 

November  18,  1982. 

Take  notice  that  on  September  24, 
1982,  Morgan  Hydro  Company 
(Applicant)  filed  an  application  under 
Section  408  of  the  Energy  Security  Act  of 
1980  (Act)  (16  U.S.C.  2705  and  2708  as 
amended],  for  exemption  of  a  proposed 
hydroelectic  project  from  licensing 
under  Part  I  of  the  Federal  Power  Act. 
The  proposed  small  hydroelectric 
Project  No.  6709  would  be  located  on 
Cortright  Creek,  a  tributary  of  Cowlitz 
River,  within  the  Gifford  Pinchot 
National  Forest  in  Lewis  County, 
Washington.  Correspondence  with  the 
Applicant  should  be  directed  to:  Ms.  Pat 
Bauer,  Morgan  Hydro  Company,  P.O. 
Box  780,  Morgan,  Utah  84050. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  A  5-foot- 
high,  50-foot-long  diversion  structure;  (2) 
a  36-inch-diameter,  19,300-foot-long 
pipeline/penstock;  (3)  a  powerhouse 
containing  one  generating  unit  with  an 
installed  capacity  of  4.9  MW;  and  (4)  a 
0.8-mile-long  transmission  line.  The 
Apphcant  estimates  that  the  average 
annual  energy  production  would  be  21 
miUion  kWh. 

Purpose  of  Exemption — An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

Agency  Comments — The  U.S.  Fish  and 
Wildlife  Service,  the  National  Marine 
Fisheries  Service,  the  State  of 


Washington  Department  of  Fisheries, 
and  State  of  Washington  Department  of 
Game  are  requested,  for  the  purposes 
set  forth  in  Section  408  of  the  Act,  to  file 
within  60  days  from  the  date  of  issuance 
of  this  notice  appropriate  terms  and 
conditions  to  protect  any  fish  and 
wildlife  resources  or  to  otherwise  carry 
out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however. 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice. 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Competing  Application — Any 
qualified  license  applicant  desiring  to 
file  a  competing  application  must  file 
with  the  Commission,  on  or  before 
fanuary  10, 1983  either  the  competing 
license  application  that  proposes  to 
develop  at  least  7.5  megawatts  in  that 
project,  or  notice  of  intent  to  file  such  a 
license  application.  Filing  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license 
tipplication  no  later  than  120  days  from 
the  date  that  comments,  protests,  etc. 
are  due.  Applications  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  CFR  4.33  (b)  and 
(c)  (1980).  A  competing  license 
application  must  conform  with  the 
requirements  of  18  CFR  4.33  (a)  and  (b) 
(1980). 

Comments.  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Commission  Rules  211  or  214, 18  CFR 
385.211  or  385.214,  47  FR  19025-26  (1982). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  January  10, 1983. 


Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  Utle  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION'. 
"PROTEST",  or  "MOTION  TO 
INTERVENE"",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulafions  to:  Kenneth  F.  Plumb. 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
N.E..  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chief.  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  nofice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc.  82-31960  Filed  11-19-82;  8:45  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  CP83-56-000] 

t 

National  Fuel  Gas  Supply  Corp.; 

Application 

November  16, 1982. 

Take  notice  that  on  November  1, 1982, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  308  Seneca  Street,  Oil 
City,  Pennsylvania  16301  filed  in  Docket 
No.  CP83-56-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  of  natural  gas  to  Tennessee  Gas 
Pipleline  Company,  a  Division  of 
Tenneco  Inc.  (Tennessee),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  the  subject  gas  is 
produced  from  and  attributable  to  HNG 
Fossil  Fuels  Company's  (Fossil  Fuels) 
interest  in  reserves  underlying  the  South 
High  Island  Area,  Blocks  A-563,  A-564, 
and  A-582.  offshore  Texas,  and  would 
be  sold  to  National  Fuel  by  Fossil  Fuels 
at  the  wellhead  pursuant  to  a  gas 
purchase  contract  dated  August  31. 1982. 
National  Fuel  states  that  Fossil  Fuel 
estimates  its  interest  in  said  reserves  to 
be  approximately  8.300.000  Mcf. 

It  is  further  explained  that  National 
Fuel's  proposed  sale  to  Tennessee  and 
its  purchase  from  Fossil  Fuels  are  in 
furtherance  and  implementation  of  the 
Order  Approving  Settlement  issued 
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December  2, 1975,  in  Valley  Gas 
Transmission,  Inc.,  Docket  No.  G-19618, 
et  al.,  and  Tennessee  Gas  Pipeline 
Company,  a  Division  of  Tenneco  Inc., 
Docket  No.  CP63-247,  et  al.  National 
Fuel  states  that  said  order  authorized 
Tennessee  to  render  the  curtailed 
equivalent  of  29.200,000  Mcf  of 
incremental  natural  gas  service  to 
National  Fuel  and  approved  a 
settlement  agreement  which  provides 
that  National  Fuel  would  make  the 
Fossil  Fuels  offshore  gas  available  to 
Tennessee,  onshore,  at  a  price 
equivalent  to  the  cost  of  National  Fuel  of 
the  offshore  gas  plus  National  Fuel's 
direct  and  indirect  costs  attributable  to 
making  such  gas  available  to  Tennessee 
onshore.  To  date,  National  Fuel  has 
received  approximately  22. .500, 000  Mcf 
of  incremental  gas  service  from 
Tennessee. 

It  is  asserted  that  the  proposed  sale  to 
Tennessee  would  terminate  upon  the 
permanent  cessation  of  deliveries  to 
National  Fuel  under  its  gas  purchase 
contract  with  Fossil  Fuels  or  National 
Fuel's  prior  delivery  to  Tennessee  of 
aggregate  volumes  equal  to  the 
aggregate  incremental  Rate  Schedule 
CE)-5  service  provided  to  National  Fuel 
by  Tennessee  pursuant  to  the  agreement 
of  settlement. 

Any  person  disiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  10, 1982,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission'  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10),  All  protests 
filed  writh  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdication  confereed  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 


certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary'  for  .National  Fuel  to  appear 
or  be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  R2-3I%1  Filni  H-i'Mt;:  8:45  am| 
BILLING  CODE  6717-01-M 


(Project  No.  4679-001] 

Power  Authority  of  the  State  of  New 
York;  Application  for  License  (5  MW  or 
Less) 

November  18.  1982. 

Take  notice  that  the  Power  Authority 
of  the  State  of  New  York  (Applicant) 
filed  on  September  30,  19B2,  an 
application  for  license  [pursuant  to  the 
Federal  Power  Act.  16  U.S.C.  791(a}- 
825(r)]  for  construction  and  operation  of 
a  water  power  project  to  be  known  as 
the  Visher  Ferry  Project  No.  4679.  The 
project  would  be  located  on  the 
Mohawk  River  in  Saratoga  and 
Schenectady  Counties.  New  York. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Scott  B.  Lilly. 
Acting  General  Counsel,  10  Columbus 
Circle,  New  York,  New  York  10019. 

Project  Description — The  proposed 
project  would  consist  of;  (1)  The  existing 
Vischer  Ferry  Dam,  a  concrete  gravity 
structure  composed  of  three  connected 
spillway  sections  with  a  total  length  of 
1,919  feet,  the  outer  ogee-shaped  weir 
sections  with  an  average  height  of  30 
feet  while  the  middle  broad-crested  weir 
section  has  a  height  varying  from  1  to  3 
feet  above  Goat  Island:  (2)  the  reservoir 
with  an  area  of  1,050  acres  and  gross 
storage  of  25,000  acre-feet  at  an 
elevation  of  210  feet  m.s.l.  (27-inch 
flashboards  will  add  2,400  acre-feet  of 
usable  storage);  (3)  a  low-level 
regulating  structure  at  the  northern  end 
of  the  spillway  with  seven  sluice  gates: 
(4)  a  new  headrace  with  a  new 
longitudinal  retaining  wall  having  sluice 
gates:  (5)  an  existing  104  by  73-foot 
powerhouse  with  an  82  by  73-foot 
addition  housing  two  presently 
operating  turbine/generator  units  rated 
at  2,8  MW  each  and  two  new  units  rated 
at  3.0  MW  each,  all  to  operate  under  a 
head  of  26.5  feet;  (6)  an  existing  unlined 
80-foot-wide  tailrace  to  be  widened  by 
70  feet;  (7)  an  existing  switchyard  to  be 
expanded  by  30  feet;  (8]  a  new 


transformer  and  switchgear.  and  (9) 
appurtenant  facilities. 

This  license  application  was  filed 
during  the  term  of  the  Applicant's 
preliminary  permit  for  Project  No  4679. 

The  dam  is  owned  by  the  Slate  of 
.New  York  and  is  under  the  jurisdiction 
of  the  State  Department  of 
Transportation. 

Purpose  of  Project — The  averace 
annual  generation  of  60  1  million  kWh 
would  be  used  by  the  Applicant  or  sold 
to  Niagara  Mohawk  Power  Corporation. 

Agency  Comments — Federal,  State. 
and  local  agencies  that  receive  this 
notice  through  direct  mailing  from  the 
Commission  are  requested  to  provide 
comments  pursuant  to  the  Federal 
Power  Act.  the  Fish  and  Wildlife 
Coordination  Art.  the  F.ndangered 
Species  Act.  the  National  Historic 
Preservation  Act,  the  Historical  and 
Archeological  Preser\ation  Act,  the 
National  Environmental  Policy  Act,  Pub. 
L.  No.  88-29,  and  other  applicable  ^ 

statutes.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time  set 
below,  it  will  be  presumed  to  have  no 
comments. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  January  28,  1983,  either  the 
competing  application  itself  [See  18  CFR 
§  4.33  (a)  and  (d)]  or  a  notice  of  intent 
[See  18  CFR  §  4.33  (bl  and  (c)|  to  file  a 
competing  application.  Filing  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  an  acceptable  competing 
application  no  later  than  the  time 
specified  in  §  4, 33(c)  or  §  4  101  et.  seq. 
(1981). 

Comments,  Protests,  or  Motions  To 
Ir.ten-ene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  211  or  214,  18  CFR  385.211  or 
385.214.  47  F.R.  19025-26  (1982),  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed.  hu\ 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  mubl 
be  filed  on  or  before  January  28.  1983 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  ail 
capital  letters  the  title  "COMMFJ\TS', 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION  , 
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COMraUNG  APPUCATIQN". 
•PROTEST',  or  "MOHDM  TO 
INTERVI>E".  as  aiqaiicable,  and  the 
Project  Ximnber  iif  thk  notioe.  Any  of 
the  above  named  documents  muBt  be 
filed  bjf  providing  the  original  and  those 
copies  iBi}iiiFed  bf  the  Cammifision's 
regulations  to:  l^nnetfa  F.  Plumb. 
Secretary.  Federal  Energy  R^ulatory 
CommiaaioBi,  B2S  North  Caprtd  Street. 
NE..  Waafaingtaa  H-C  2042&  An 
additional  copy  most  be  sent  to:  Fred  £ 
Springer.  Chief.  Appii cations  Branch. 
Division  of  hfydnopower  Licensing. 
Federal  finei^r  Reguklorj'  Comnussion. 
Room  288  £S  at  the  above  addresB.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  senwd  qjoneach  representative 
of  the  Ap^iiicant  specified  m  the  first 
paragraph  of  this  notice. 
Kennatli  f .  Phnnfa, 
Secretory. 

|FR  Dot.  (B-aiMB  Fltad  11-1B-*::  e«6  am, 
BILUNG  COOe  «rn7-01-«i 


[Project  Na  6038-001] 

River  Industrial  Park;  Application  for 
Licence  (5  MW  or  Less) 

November  T7. 1982. 

Take  notice  tfutt  River  biduBtrial  J>ark 
(Appiicant)  filed  on  May  25, 1962,  an 
application  for  license  [pursuant  to  the 
Federal  Power  Act  M  US.C.  791(ah 
825(r)]  for  contimied  operation  of  a 
water  power  pnoject  to  be  known  as  the 
Industrial  Park  Dam  Project  Mo.  6038 
The  project  would  be  located  at  the 
Yellow  Kver  in  fockdak  County. 
GeoEgia.  Carre spondence  with  the 
Applicaait  shmild  be  directed  to:  Mr.  E 
L.  Didnok.  River  industrial  Park.  1175 
S.W.  Hwy.  atlSfl,  CoiryerB,  Georgia 
30208. 

Project  Description — The  propoBed 
project  would  consist  of:  (1)  An  exieting 
masonry  and  concrete  dam,  thirteen  feet 
high  and  two  hundred  and  fifty  feet  long: 
(2)  an  existing  concrete  and  granite 
canal,  six  feet  deep  by  nineteen  leet 
wide,  and  one  thousand  aix  hmidred  and 
fifty  feet  long;  (S]  an  existing 
powerhouse  oontainii^  one  900  kW 
genersthig  unit;  (4}  ua  epating  12  kV 
transmission  bne;  and  (5]  appurtenant 
facilities.  Titt  estimated  annual  energy 
generation  b  a.506  MWh. 

Purpose  of  Project — The  Appbcant 
proposes  to  sell  the  energy  output  to 
either  GeoBgia  Power  Company  or 
Ogldflirope  Power  Corporation. 

Agency  Camments — ^Federal,  State, 
and  local  agencies  that  receive  this 
notice  ftrou^  direct  mailing  from  the 
Commission  are  lequested  to  jnm'ide 
comments  pursuant  to  the  FedeTal 


Power  Act,  the  Fish  and  Wildlife 
Coordination  Act,  the  Endangered 
Species  Act  the  National  Historic 
Preservation  Act,  the  Historical  and 
Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act,  Pub. 
L.  No.  88-29,  and  other  applicable 
statutes.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  sliould  be  confined  to 
substantive  issues  relevant  to  fhe 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
'^rom  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time  set 
below,  it  will  be  presumed  toliave  no 
comments. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
must  file  with  the  Commission,  on  or 
before  January  26, 1983,  either  the 
competing  application  itseH  fSee  16  LI*K 
4  33(a)  and  (d)]  or  a  notice  of  intent  [See 
18  CFR  4.33(b)  and  (c)]  to  file  a 
competing  application.  Filing  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  an  acceptable  competing 
application  no  later  than  the  thne 
specified  in  §  4.33(c)  or  §  4.101  et  seq. 
(1981). 

Comments.  Protests,  or  Motions  To 
Intpr\'f;ne — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requh-ements  of  the 
Rules  211  or  214. 18  CFR  385.211  or 
385,214.  47  FR  19025-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
ComraiBsion's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  mations  to  intervene  must 
be  received  on  or  before  January  26, 
1983. 

Filing  and  Sen-ice  of  hespoimiw 
Documents — Any  filingB  must  bear  in  all 
capital  letters  the  title  "CGfMMENTS". 
■  rv«3TlCE  OF  INTllNT  TO  FILE 
COMPETING  APPLICATION". 
'  COMPETLNG  APPUCATION". 
PROTEST",  or  "MOTION  TO 
I.NTERVENE".  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commisaion's 
regulations  to:  Kenneth  F.  Plumb, 
Secretarj-,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington,  DC.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch. 
Division  of  Hj<drapower  Licensing, 
Federal  Energy  Regulatory  CommissJon, 
Room  20a  RB,  at  the  above  address.  A 
c  opy  of  any  notice  of  intent,  competing 
application,  or  motion  to  interverie  must 


also  be  served  upon  each  representative 
of  the  Applicant  ^ecified  in  the  first 
paragraph  of  tihis  notice. 
Kemieth  F.  Phimb. 

Secretary. 

|n?  Doc  6Z-31Kt  Fikd  n-lft-et  BJ«6  am) 

BILUNG  CODE  srvf-on-tt 


[Project  No.  6776-000] 

Virgfnta  Electric  andFovrerCe. 
(Vepco);  AppficafiOTi  tor  Preliminary 
Permit 

November  18, 1982. 

Take  nolioe  that  Virginia  Electric  and 
Power  Co.  (Ve^co)  filed  on  October  18, 
19&2.  an  ^fqslicatiQn  ior  preliminary 
permit  Ipurauant  to  the  Federal  Power 
Act  16  LI.S.C  791{a)-825(r)]  for  Project 
No.  6776  to  be  known  as  the  Mt  Storm 
Hydro  Project  located  on  Stony  River  in 
Grant  County,  West  Virginia.  The 
application  is  on  file  with  the 
Commiasion  and  is  available  for  public 
inspection.  Correspondence  with  the 
AppUcant  should  be  directed  to:  Sam  C. 
Brown.  Jr.,  Senior  Vice  President. 
Virginia  Electric  and  Power  Company, 
P.O.  Box  26666,  Richmond,  Virginia 
23261  and  Arnold  H.  Quint,  Hunton  & 
Williams,  PX).  Box  19230.  Washington, 
D.C.  20036. 

Project  Description — The  project 
would  be  operated  in  rvm-of-river  mode 
and  would  consist  of:  (1)  The  existing 
Mt.  Storm  Dam.  approximately  1.700  feet 
long  and  120  feet  high,  having  earth  fill 
construction  and  a  600-foot-lang 
concrete  lined  spillway  near  the  west 
dam  abutment;  (2)  a  reservoir  having 
minimal  pondage  allocated  to  hydro 
generation  and  a  normal  maximum 
surface  elevation  of  3.244  feet  m.sJ.;  (3) 
an  intake  structure  and  (lenstock;  (4)  a 
new  powerhouse  containing  a  turbine- 
generator  unit  with  a  rated  capacity  of 
720  kW;  (5)  a  tailrace;  (6)  a  new 
transmission  line  connecting  to  a  nearby 
Vepco  line;  and  (7)  appurtenant 
facilities.  The  Applicant  estimates  the 
average  annual  energy  output  would  be 
3.100.000  kWh.  The  power  generated 
will  be  fed  into  Vepco's  transmission 
system.  Mt.  Storm  Dam  is  owned  by 
Vepco.  and  the  reservoir  serves 
princq>ally  as  a  cooling  water  source  for 
its  large  Mt.  Storm  Fossil  Power  Station. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  pennit  for  a  period  of  24 
months,  during  which  time  it  would 
prepare  studies  of  the  hydraulic, 
construction,  economic,  environmental, 
historic  and  recreational  aspects  of  the 
project.  Depending  on  the  outcome  of 
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the  studies.  Applicant  would  prepare  an 
application  for  an  FERC  license. 
Applicant  estimates  the  cost  of  the 
studies  under  the  permit  would  be 
$25,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  file  with  the 
Commission,  on  or  before  March  21, 
1983,  the  competing  application  itself 
[see:  18  CFR  4.30  et  seq.  (1981)].  A  notice 
of  intent  to  file  a  competing  application 
for  preliminary  permit  will  not  be 
accepted  for  filing. 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  filed  with  the  Commission  on  or 
before  February  18, 1983,  and  should 
specify  the  type  of  apphcation 
forthcoming.  Applications  for  licensing 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see;  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriate]. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments.  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  211  or  214, 18  CFR  385.211  or 
385.214,  47  TO  19025-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  February  18,  1983. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  fitle  "COMMENTS". 
"NOTICE  OF  I.NTENT  TO  FILE 
COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to;  Fred  E. 


Springer,  Chief,  Applicafions  Branch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  82-31965  Filed  11-19-82:  8.45  am] 
BILLING  CODE  6717-01-M 


[Docket  Nos.  ER82-799-000  and  EL82-6- 
000] 

Niagara  Mohawk  Power  Corp.;  Order 
Accepting  Rates  for  Filing  Subject  To 
Refund,  Granting  Interventions, 
Denying  Motions  for  Rejection  or 
Summary  Disposition,  Waiving  Notice 
Requirements,  Terminating  Prior 
Docket,  and  Establishing  Hearing 
Procedures 

November  15,  1982. 

On  September  16,  1982,  Niagara 
Mohawk  Power  Corporation  (Niagara 
Mohawk)  tendered  for  filing  a  rate 
schedule  under  which  it  will  provide  the 
Town  of  Massena,  New  York  (Massena) 
unrestricted  use  of  an  additional 
delivery  point  to  meet  its  distribution 
requirements.'  The  filing  provides  for  a 
monthly  charge  of  $4,108  for  service  at 
the  second  delivery  point,  Ma.ssena 
currently  owns  its  distribution  system 
and  purchases  its  power  and  energy 
requirements  from  the  Power  Authority 
of  the  State  of  New  York  (P.^S.^■Y). 
Niagara  Mohawk  wheels  this  power  and 
associated  energy  for  PASNY  to 
Massena. 

The  instant  filing  is  the  by-product  of 
recent  litigation  before  this  Commission 
and  in  other  forums.  Before  addressing 
the  issues  presently  before  us.  we 
believe  it  necessary  to  summarize  the 
underlying  facts  which  resulted  in  an 
earlier  order  addressing  proceedings 
involving  these  parties.^ 

Background 

In  the  earlier  proceeding,  Massena 
moved  for  an  order  directing  Niagara 
Mohawk  to  comply  with  a  filed  tariff 
and  settlement  agreement  entered  into 
by  the  parties  on  January  6,  1981.  Under 
the  terms  of  that  agreement.  Massena 
agreed  to  purchase  a  designated  portion 
of  Niagara  Mohawk's  electric 


distribution  facihties  in  and  around 
Massena,  including  two  substations 
(Browning  and  Andrews)  for  an  agreed 
upon  price.  That  agreement  was 
intended  to  resolve  litigation  between 
Niagara  Mohawk  and  Massena  pending 
before  this  Commission  and  in  federal 
district  court  regarding  Niagara 
Mohawk's  obligation  under  the  .NS-1 
contract  to  wheel  PASNY  power  to 
Massena.^ 

Niagara  Mohawk  later  refused  to 
deliver  power  to  the  Browning 
substation  unless  Massena  agreed  to 
compensate  Niagara  in  excess  of  the 
rate  provided  for  in  the  NS-1  contract. 
Specifically,  Niagara  Mohawk  sought 
then,  as  it  does  in  the  instant  filing,  a 
monthly  charge  of  S4,108,  as  additional 
compensation  for  delivery  of  poer  to  a 
second  delivery  point.  Massena  refused 
to  pay  the  additional  compensation.  As 
a  result,  Niagara  Mohawk  de-energized 
the  Browning  substation.  Massena  then 
promptly  filed  its  motion  with  this 
Commission  which  was  treated  as  a 
complaint  and  assigned  Docket  No. 
EL82-6-000. 

Shortly  thereafter,  Massena  initiated  a 
breach  of  contract  action  against 
Niagara  Mohawk  in  the  Supreme  Court 
of  the  State  of  New  York.  St.  Lawrence 
County.*  Massena  alleged  that  Niagara 
Mohawk  had  breached  the  settlement 
agreement  by  failing  to  provide  service 
at  the  second  substation.* 

On  July  29,  1982.  Niagara  Mohawk 
and  Massena  entered  into  a  Stipulation 
of  Settlement  in  the  State  court 
proceeding.  As  part  of  that  settlement: 
(1)  Massena  agreed  that  Niagara 
Mohawk  is  entitled  to  additional 
compensation  in  the  form  of  a  just  and 


'  Designated  as:  Niagara  Mokuwk  Power 
Corporation  Rate  Schedule  FERC  No.  122. 

'  Town  of  Massena.  J^ew  York  v.  Niafiara 
Mohawk  Power  Corporation  and  Power  Authority 
of  the  State  of  New  York.  Docket  Nos.  F.L82-f>-000 
and  E-9S65,  Order  Instilulins  invesligalion  and 
Slaying  Proceedings  (issued  )aniiary  25.  1982). 


'The  language  then  in  dispute  provided,  in  part: 

Niagara  Mohawk  agrees  that,  with  the 
consummation  and  closing  of  this  agreement,  it  will 
provide  transmission  services  pursuant  to  contract 
,NS-1  between  Niagara  Mohawk  and  PASNY  or 
under  any  succeeding  transmission  tariff  filed  with 
and  approved  by  the  Federal  Energy  Regulatory 
Commission,  provided  further,  that,  pursuant  lo 
such  tariff  or  transmission  contract,  Niagara 
Mohawk  will  deliver  PASNY  power  to  the  To%vn  of 
Massena  at  both  the  Browning  and  Andrews 
substations. 

'Confronted  with  concurrent  litigation  both  here 
and  before  the  Supreme  Court  of  .New  York,  we 
determinpd  )t  appropriate  to  ordt  r  a  deferral  of 
proceedings  in  Docket  No.  EL82-6-000  and  stayed 
the  investigation,  without  prejudice,  pending  a  Final 
and  non-appealable  judgment  in  those  State 
proceedings. 

'During  the  State  court  proceedings,  Massena 
sought  and  received  a  preiiminan,  in|unction 
against  .Niagara  Mohawk,  when  on  June  5.  1981.  an 
outatie  at  the  smgie  p,jint  of  dehver>  (Andrews) 
required  the  energizing  of  the  second  delivery  point. 
The  preliminary  injunction  issued  by  Ihe  Supreme 
Court  of  New  York  also  prohibited  Niajjara 
Mohawk  from  de-energizinjj  the  Browning 
substation  pt^nding  Ihe  oulLOme  of  htigalion  before 
it. 
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reasonaWe  facflrties  ■charge  as 
determined  by  Ibis  Contmwwon  for 
provrSir^  a  second  delivery  -peim  bul 
that  such  addition^  compensation 
should  be  a  Tiominafl  $1.88  per  mortth 
charge  ctnteRS  iwe  deJtermiBe  an 
additioiHd  amoont  to  be  apptopriate:  (2J 
Massena  agread  to  Rhagara  Mohawk  s 
filing  tvitti  theComiiiiBBioB  far 
additional  tJompeiiBatioii  greater  than 
the  $1.00  per  month;  (3)  Niagara 
Mohawk  agreed  te  iiinit  its  first  requesi 
to  $4,108  perinantli  ami  Bot  ta  increa«e 
such  cba^e  until  auoh  time  as  it  iiles  for 
an  inciease  in  its  present  traBsmission 
tariff  Mte  lor  seiwice  toPASNY  (later 
estahliahed  as  November  1. 1963];  (4] 
Massena  agreed  that  the  first  request 
would  be  made  effective  as  of  May  IB. 
1982;  [b]  the  .parties  agreed  that  Massena 
would  pay  for  the  service  commencing 
May  18, 1982,  sub)ect  to  refund  in  the 
event  and  to  the  extent  thai  Niagara 
Mohawk's  first  lequesi  is  not  fully 
approved:  and  (6)  Massena  Deserved  its 
right  to  oppose  any  charge  in  excess  of 
Sl.OO  per  month  for  the  second  delivery 
point.* 

With  respect  to  the  instant  filing  and 
pursuant  to  flie  Jidy  29, 1982  Sfipulabon 
of  Settlement,  Niagara  Mohawk  has 
filed  a  rate  Bchedule  that  provides  for 
Massena  to  pay  a  monthly  facilfties 
charge  df  S4,108.  The  company  derived 
what  it  suggests  to  be  an  appropriate 
charge  by  first  identffying  seven 
transmission  line  segments  and  one  tw 
which  tt  believes  wU  be  restricted  in 
use  due  toMasaena's  use  of  two 
delivery  points  rattier  than  ons.  The 
original  inveatment  oDst  of  thoae 
facilities  was  then  Traced  to  reflect  the 
fact  that  Klaaaena  is  assessed  for  a 
portion  of  Hx  fixed  coate  of  such 
facilities  by  its  payment  through  PASNY 
of  I4iagaia  Mobawk's  system  wheeling 
rate.  These  reduced  insirestment  coats 
were  then  allocated  to  the  Massena 
service  according  to  load  flow  studies 
related  to  Masaena's  uae  of  these 
faciliities  far  the 'period  )une  1. 1961. 
through  May  31, 1962.  An  annual 
carrying  f^^rge  was  then  applied  to  this 
allocated  investment  to  yield  a  monthly 
charge  of  $7,627.  However,  in 


'  Provision  B(a)  of  the  StipuUtion  of  Scnlpmpn' 
also  indicates  thai  in  any  proceeding  before  this 
Commission.  Massena  will  not  urge  that  NiHgarsi 
Mohawk  has  waived  its  nght  to  ddditirnial 
compensation  for  the  second  dehvery  pomi  m  the 
January  6.  1981  agreement  between  the  parties  "or 
urge  that  sucti  agreement  m  any  way  detractB  frnm 
Niagara  Mohawk  « tight  to  additional  compensatiur 
for  the  second  dehvery  point        '  fEmphuais 
added).  We  believe  that  this  prwvMtion.  read  m  vifw 
of  the  entiTB  Stipulation  of  Settlement,  makes  moot 
the  i»Bue« "raised  by  Waasena  s  complnml  ir.  Docl*"' 
No,  EL82-«-flB0.  Consequently  we  believe 
termination  of  that  docliot  is  now  approprmlt  iini< 
consrjtent  wMh  the  intent  of  the  partieB  ns 
expressed  in  their  current  aKreemenl. 


accordance  wtth  Ae  teems  df  the 
Stipulation  of  Sctflement  Niagara 
Mohawk  has  tinrited  its  proposed  charge 

to  $4,108  per  month. 

Notice  of  Niagara  Mohawk's  filing 
was  published  in  the  Fedacal  ftegistar 
with  comments  due  on  cff  befare 
October  «,  1982.  On  October  S.  S982, 
Massena  filed  a  motion  to  intervene,  for 
summary  disposition,  and  tere^ct  the 
filed  rate.  First,  Massena  requests  that 
the  Commission  reject  the  instant 
submittal  arguing  that  by  filing  it  as  an 
initial  rate  pursuant  to  §  35.12  of  the 
Commission's  regulations  rather  than  as 
a  modification  of  the  Niagara  Mohawk 
PASNY  transmission  agreement 
pursuant  to  section  35JLa,  Niagara 
Mohawk  has  failed  to  file  the  supporting 
cost  data  required  by  i  3S.13  for  rate 
schedule  changes.  Second,  Massena 
contends  that  the  filing  should  be 
rejected  because  PASNY  has  not 
approved  the  fifing  of  the  proposed 
charge.  Massena  alleges  that  this 
approval  is  required  because  PASNY 
and  Niagara  Mohawk  have 
contractually  arranged  for  service  to  be 
rendered  to  PASNY  customers  which 
include  Massena.  Consequently. 
Massena  argues  that  any  change  in  the 
charges  for  transmission  must  be  agreed 
to  by  PASNY.' "ntird,  Massena  argues  in 
the  alternative  that  even  if  it  is  wrong 
with  respect  to  its  contention  that 
PASNY  must  first  consent  to  the  filing. 
under  Otter  Tail  Power  Co.  v.  FERC.  563 
F.2d  399  [Bth  Ch.  1978],  cert,  denied  440 
U.S.  930  (1979),  the  instarrt  ffhng 
amounts  to  a  modification  of  an  existing 
tariff  inasmuch  as  Niagara  Mohawk  has 
famished  transmission  service  to 
Massena  under  its  contract  with 
PASNY.  in  addition,  Massena  asserts 
that  if  the  filing  is  treated  as  an  inttial 
rate  rather  than  a  change  in  rates,  it 
would  be  denied  refund  protection. 

In  the  event  that  rejection  is  denied. 
Massena  requests  summary  disposition 
as  to  the  level  of  the  proposed  charge  on 
the  grounds  that  Niagara  Mohawk  is  not 
entitled  to  any  additional  compensation 
in  excess  of  a  nominal  charge  for 
delivery  of  power  at  a  second  delivery 
point  because  a  separate  rate  for  such 
service  would  violate  the  Commission's 
rolled-in  transmission  rate  policy. 
Massena  maintains  that  Niagara 
Mohawk  has  not  demonstrated  that  the 
facilities  at  issue  in  this  proceeding  are 
dedicated  solely  to  Massena  inasmuch 
as  the  facilities  are  part  of  Niagara 
Mohawk's  backbone  transmission 


'  P.'\SN  Y  w  obligated  under  the  terms  of  its 
111  pnae  to  operate  ttie  Niagara  Pro)ec1  jfnim  which 
Miisaenu  ■  power  and  oaBociHled  energy  is 
)(-r.(THted].  and  to  piovide"Tor  the  tranamiaBion  of 
;.h.s  pciwer  to  its  municipal  customere. 


system,  liiassfflu  Iheieibie  asserts  Ihat. 
to  assess  a  se^acate  traHsmiasion  xale. 
is  anticonqiekiteMe  and  discriminatory. 
Massena  iorther  asserts  that  service  at 
two  delivery  points  rather  than  one 
imposes  na  addittonal  isad  en  Niagara 
Mohawik's  system  and  that  te  require 
Massena  to  pay  a  separate  rate  in 
addition  ta  its  aflacated  portion  of 
average  tranammsion <coste  results  in  a 
double  zecovery  of  costs. 

OnOckaberlZ.nBZ.PASNT  filed  an 
untimely  motiom  to  intervene.  PASNY 
contends  that  it  has  been  intrmately 
involved  in  pasvious  ^sputes  between 
Niagara  Mtethawk  and  Massena  and  is 
interested  in  the  outcome  of  Ais 
proceedhig  as  it  relates  to  the  provision 
of  service  by  Niagara  Mohawk  to  a 
municip>al  customer  of  PASNY.  In 
adtiition,  PASNY  contends  that  any 
precedent  established  in  this  proceeding 
with  respect  ta  the  establidmienrt  of 
charges  for  adffitional  aervices  such  as 
delivery  at  a  second  point  may  have  an 
impact  on  other  PASNY  customers  in 
the  future.  In  addition,  PASNY  contends 
that  its  interests  are  not  adequately 
represented  by  any  other  party  to  this 
proceeding. 

On  October  15, 1982,  the  Municipal 
Electric  Utilities  Association  (MEUA).  of 
which  Massena  is  a  member,  filed  s 
motion  for  leave  to  file  out  of  time  and  a 
concurrent  motion  to  intervene,  for 
summary  disposition,  and  to  reject  the 
filed  rate.  MEUA  adapts  and 
incorporates  by  reference  the  position 
advanced  by  Massena.  As  grounds  for 
its  late  intervention.  MEUA  states  that 
(1)  though  parallel  to  Massena's  interest. 
MEUA's  interest  cannot  be  fully  or 
adequately  represented  by  Massena;  (2) 
late  intervention  will  not  prejudice  other 
parties  to  this  proceeding  because  no 
responsive  pleadings  have  yet  been  filed 
and  no  element  of  surprise  wiTl  resuh; 
(3)  late  intervenfion  by  MEUA  will  not 
delay  this  proceeding;  and  (4)  MEUA's 
untimely  pefifion  is  excusable  because 
the  MEUA  Execufive  Committee  which 
has  sole  authority  under  its  by-laws  to 
determine  whether  or  not  to  participate 
in  legal  proceedings  "w£ls  not  scheduled 
to  meet  between  the  time  this  rate  filing 
was  made  and  the  October  8, 1982 
deadline  for  filing." 

On  October  23, 198Z  Niagara  Mohawk 
responded  in  ogipositian  to  Massena's 
motion  for  summary  disposition  or 
rejection  of  the  filed  rate.  The  company 
contends  that  bff  entering  into  the  July 
29,  1982  Siipulation  of  Settlement, 
Massena  agreed  that  Niagara  Mohawk 
was  entitlfid  to  additional  compensation 
in  the  form  of  a  piat  and  reasonable 
facilities  change  far  providing  a  second 
dehvery  point  <if  service,  to  be 
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determined  by  this  Commission.  Niagara 
Mohavuk  further  alleges:  [1]  Thai  the 
Commission's  precedent  on  roDed-in 
transmission  rates  is  irrelevant  to  the 
nature  of  service  at  issue  in  this 
proceeding;  (2)  that  nomerous  material 
issues  of  fact  preclude  summary 
disposition;  (3)  fhat  no  evidence  exists 
to  warrant  summary  disposition  based 
upon  Massena's  aflegfftion  of  an  unduH 
discriminatory  rate;  (4)  ftat  its  filing  is 
in  accord  with  the  Commission  s 
regulations;  f5)  that  PASNTTs  approval 
is  not  required;  (6)  that  its  filing  is 
properly  characterized  as  an  initial  rate, 
but  that  in  aiq'  event  it  has  agreed  to 
collect  the  rate  subject  to  refund;  and  (7) 
that  the  evidence  advanced  by  the 
company  supports  the  claimed  rate  of 
return. 

Also  on  October  23. 1982.  Niagara 
Mohav/k  responded  in  opposition  to 
intervention  by  \fEUA  on  four  gro^jnds 
First,  the  company  contends  that  MFLiA 
has  no  interest  in  this  proceeding 
Second,  assuming  argueudn.  that  NtKl'A 
has  an  interest,  any  such  interest  is 
adequately  protected  by  Massena 
Third,  and  altematively,  if  such  intertrsi 
could  not  be  adequately  protected  by 
Massena,  then  direct  and  potfntia! 
conflicts  of  interest  should  preclude 
simultaneous  representation  of  the  two 
parties  hy  the  same  counsel,  finally, 
Niagara  Mohawk  asserts  that  the  only 
purpose  for  MEU.^'s  intervention  is  to 
assist  Massena  in  the  course  of  litigation 
rather  than  to  further  the  mdepondent 
interests  of  MEUA. 

DiscuBsioB 

Under  Rule  214(c)(l )  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214).  the  tmiely 
motion  to  intervene  by  Massena  serves 
to  make  rt  a  party  to  this  proceeding. 
With  respect  to  the  untimely  motions  to 
intervene,  we  find  that  good  cause 
exists  to  grant  the  requests.  We  are  no! 
persuaded  that  Niagara  Mohawk  s 
contentions  warrant  denial  of  MEI'.A  s 
intervention.  Given  the  potential 
interests  and  the  historic  involvement  ol 
PASNY  and  MEUA  in  the  instant 
controversy,  the  early  stages  of  this 
proceeding,  and  the  fact  that  no  undue 
delay  or  prejudice  should  occur  as  a 
result  of  those  interventions,  wi^  shall 
permit  PASNY  and  MEUA  to  intervene 
out  of  time." 


Massena's  contention  that  the  Eiing 
should  be  rejected  on  the  grounds  that 
Niagara  Mohawk  failed  to  comply  with 
the  Commission's  filing  requirements  for 
rate  changes  is  misplaced  and  without 
merit.  The  company's  submittal  will 
result  in  additioinal  annual  revenues  to 
Niagara  Mohawk  of  approximately 
$49,296.  Consequently,  whether  or  not 
the  submittal  is  construed  as  an  initial 
rate  filing.  Niagara  Mohawk  has  met  the 
abbreviated  filing  requirements  of  the 
Commission's  regulations  for  increases 
of  less  than  S200iXX)  per  year.'*  Because 
the  filing  substantially  complies  with  our 
regulations,  we  shall  deny  Massena's 
request  that  the  filing  be  rejected  based 
on  improper  cost  data. "'" 

With  respect  to  Massena's  request 
that  the  fihng  be  rejected  on  the  grounds 
that  it  requires  PASNY's  approval,  wp 
note  that  in  Niagara  Mohcnrk  Powf! 
Corp..  Docket  Nos.  ERaO-116  and  ERHO- 
511  (December  2,  1980).  the  Commiiiiiinn 
determined  that  a  PASIVY  municipal 
customer  could  agree  to  pay  Niagara 
Mohawk  a  rate  for  wheeling  higher  th.ir 
that  provided  for  in  the  NS-1  contract 
and  that  this  rate  could  be  made 
effective  without  PASNY's  approval.  We 
also  suggested  that  there  is  nothing  m 
the  NS-1  contract  that  would  prevent  a 
customer  from  agreeing  to  pay  a  charge 
in  addition  to  the  NS-1  rate  for  service 
to  a  separate  delivery  point.  Rather  than 
make  a  determination  on  this  point  at 
this  stage  in  the  proceeding,  we  btrlieve 
it  appropriate  to  defer  this  question  to 
an  evidentary  hearing  and  to  allow  all 
parties,  including  PAS.NY  tn  proffer 
evidence  on  the  parties  intent  as  i1 
tipplies  to  this  issue  m  \  itw  tif  tiie 
Stipulation  of  Settlement  entered  into  by 
.Niagara  Mohawk  and  Massena  on  July 
29,  1982.'- 

Massena  also  requests  summary 
disposition  as  to  the  proposed  ra'i-  ipvel 
based  on  the  contention  that  the 
trnditional  i  olled-in  costing  methodology 
for  transmission  service  precludes  any 
charge  in  excess  of  the  nominal  Si  .00 


'The  qjC'Stion  of  whettier  or  not  a  direct  or 
potential  conflict  of  interpst  exists  (ly  virtue  of  the 
fiiat  tiujt  laffiUA  and  MasBena  an-  rapresentfid  bj 
the  Bunr  Isw  iins  ic  ■  nwtter  Ic  be  promptly 
addressed  by  the  presiding  judfje.  We  believe  thai 
the  judge  is  in  the  best  position  to  enlp.rtain  oral  oi 
written  argument  and  to  certify  this  issue  to  the 
Commission  if  the  \udge  determine*  Ihal  there  arc 
grounds  for  disqualification  or  other  mattpj?  that 


should  bf  conBidciT-ri  In  the  Ci'iiinii'-siiir.  'infter 

Rules  AWi  and  .;iu2  'in  CCK  '»8:,,2im  ■«»;,. no::; 

'We  notf  thut.  iiniier  {  ;i.'i.l3  oi  liir  rt^^jLiidtion^. 
the  cost  suppo.t  rcquirenienls  fur  increaiies  of  leci. 
than  S20Q.a)0  are  tied  to  5  35.12. 

'"Srf  M:;jiiripa!  Li^ht  BnrriJs  of  Reading  and 
Wahefield.  MiissochunHrtf  \  FPC.  450  Fid  1341 
(D.C.  Cii   19-11 

"  In  view  nf  the  taut  thai  thr  S'lpul.ilion  of 
Sntlemcnt  between  .Niagara  M.ihawk  and  Massena 
is  silent  with  respect  to  the  question  uf  whether  or 
not  PASN'Y  must  approve  such  a  rute  we  believe  it 
mnj  be  appropriate  to  allow  pTftrinsic.  evidence 
cnncpmmg  the  agreement  to  the  pvieni  mirh 
evidence  is  prrrbutivp  on  the  intent  of  the  p«-t!»'s 
The  pertinent  question  appears  to  be  whether 
Niagara  Mohawk  and  Massena  intended  to  entf 
into  H  private  agreemenl  independent  of  the  P.ASNV 
NS-1  prm'isions.  We  leave  this  ques"tion  however 
to  the  sound  discretion  of  the  presiding  pidge. 


per  month  charge  specified  in  the 
parties'  Stipulation  of  Settlement,  and 
that  any  charge  in  excess  of  this  will 
result  in  overcollection  of  Niagara 
Mohawk's  costs.  As  noted.  Massena 
contends  that  it  is  presently  assessed  its 
fullyallorable  portion  of  Niagara 
Mohawk's  transmission  costs  by  its 
payment  through  PASNY  of  Niagara 
Mohawk's  system  wheeling  rati' 
However,  the  Stipulation  of  Settli  inrnt 
clearly  acknowledges  Niagurn 
Mohawk's  right  to  propose  the  S4.10fi 
rate  and  we  believe  thai  The  selection  of 
the  proper  costing  methodology  and  the 
dc-leniiinitfion  of  the  associdtpd  rate 
level  involve  questions  of  fact  and  law 
more  appropriately  resolved  m  the 
context  of  an  evidentiary  hearing. 
Summary  di.cpositicin  will  therefore  be 
>ii'ni('d 

In  accordance  with  the  Stipulation  of 
Settlement,  Niagara  Mohawk  has 
requested  waiver  of  the  notice 
requirements  to  provide  for  an  effective 
date  of  .M.iv  18.  1982  Inasmuch  as 
service  has  been  rendered  at  both 
delivery  points  as  of  that  date  and  in 
accordance  with  the  parties  agreement, 
we  believe  that  good  cause  exists  to 
waive  the  nntu  e  requirements  and  to 
permit  a  May  18.  1982  effective  date. 

Furthermore,  we  note  that  the 
Stipulation  of  Settlement  provides  that 
the  rate  shall  be  collected  as  of  May  18, 
1982,  subject  to  refund.  In  \  iew  of  this 
express  agreement  by  the  parlies  and 
our  earlier  observation  that  the 
submittal  satisHes  the  section  35.13 
filing  requirements,  we  need  not  reach 
the  question  whether  the  filing 
constitutes  a  change  in  rate  or  an  initial 
rate.  In  accordance  with  the  parties' 
contractual  undertaking,  Niagara 
Mohawk's  submittal  will  be  accepted  for 
filing  to  become  effective  on  May  18, 
1982.  subject  to  refund 

The  Commission  Orders 

(A)  The  motions  for  rejection  or 
summary  disposition  are  hereby  denied. 

(B)  Waiver  of  the  notice  requirements 
is  hereby  granted. 

(C)  Niagara  Mohawk's  proposed  rate 
is  hereby  accepted  for  filing  to  become 
effective  on  May  18.  1982.  subject  to 
refund. 

(DJ  PLirsuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Rcguldtor)  Commission  by 
section  4021a)  of  the  Depart.Tient  Energy 
Organization  Act  and  by  the  Federal 
Power  Act.  particularly  sections  205  and 
20d  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (16  CFR  Ch.  l),  a 
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public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
Niagara  Mohawk's  rate. 

(E)  A  presiding  administrative  Law 
judge,  to  be  designated  by  the  Chief 
Administrative  law  Judge,  shall  convene 
a  conference  in  this  proceeding  to  be 
held  within  approximately  Fifteen  (15) 
days  of  the  date  of  this  order,  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426.  The  presiding  judge  is  authorized 
to  estabhsh  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(F)  Docket  No.  EL82-6-000  is  hereby 
terminated. 

(G)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 
Kenneth  F.  Plumb, 
Secretary. 

ire  Doc.  82-31976  Filed  11-19-82.  8:4o  im| 
BILUNG  COOC  S717-01-M 


[Docket  No.  ER82-803-000] 

New  York  State  Electric  and  Gas  Corp.; 
Order  Accepting  for  Filing  and 
Suspending  Rates,  Noting 
Interventions,  and  Establishing 
Hearing  Procedures 

November  15. 1982. 

On  September  17, 1982,  New  York 
State  Electric  and  Gas  Corporation 
(NYSEG)  tendered  for  filing  a  proposed 
increase  in  its  rate  for  firm  transmission 
of  power  from  the  Niagara  Project  of  the 
Power  Authority  of  the  State  of  New 
York  (PASNY)  to  Allegheny  Electric 
Cooperative,  Inc.  (Allegheny)  and 
American  Municipal  Power-Ohio,  Inc. 
(AMP-Ohio).'  Based  on  a  calendar  1981 
test  year,  the  proposed  rates  would 
increase  revenues  by  approximately 
$841,000  (90%).  NYSEG  requests  an 
effective  date  of  November  16,  1982. 

Notice  of  the  instant  filing  was 
published  in  the  Federal  Register  with 
comments  due  on  or  before  October  12, 
1982.  PASNY  and  Allegheny  filed  timely 
motions  to  intervene.  While  PASNY's 
motion  raises  no  issues  and  requests  no 
specific  Commission  action,  Allegheny 
protests  NYSEG's  submittal.  Allegheny 
requests  a  five-month  suspension  of 
NYSEG's  rates  on  the  basis  of  various 
cost  of  service  and  rate  design  issues.  * 


In  addition,  Allegheny  requests  a 
hearing  to  resolve  the  issues  raised. 

Discussion 

Under  Rule  214(c)(1)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  Allegheny's 
and  PASNY's  motions  to  intervene  serve 
to  make  them  parties  to  this  proceeding 
absent  opposition  within  15  days  of  their 
pleadings. 

We  note  that  NYSEG  has  not  utilized 
a  synchronized  interest  expense  for 
purposes  of  calculating  its  income  tax 
allowance.  Commission  policy  and 
practice  have  consistently  required  the 
computation  of  the  interest  expense  tax 
deduction  as  the  product  of  a  utility's 
allocated  rate  base  and  the  weighted 
cost  of  long-term  debt.^  Thus,  we  shall 
order  summary  disposition  as  to  this 
portion  of  NYSEG's  filing.  We  note, 
however,  that  the  revenue  effect  of  this 
item  is  relatively  small,  and  therefore 
we  shall  not  require  immediate  refiling 
by  NYSEG. 

In  view  of  the  matters  raised  by 
Allegheny  and  our  preliminary  review, 
we  find  that  the  proposed  rates  have  not 
been  shown  to  be  just  and  reasonable 
and  may  be  unjust,  unreasonable, 
unduly  discriminatory  or  preferential,  or 
otherwise  unlawful.  We  shall  therefore 
accept  NYSEG's  rates  for  filing  and 
suspend  them  as  ordered  below. 

In  West  Texas  Utilities  Company, 
Docket  No.  ER82-23-000,  18  FERC 
^  61.189  (1982),  we  explained  that  rate 
fihngs  would  ordinarily  be  suspended 
for  one  day  where  preliminary  review 
indicates  that  the  proposed  increase 
may  be  unjust  and  unreasonable  but 
may  not  produce  substantially  excessive 
revenues,  as  defined  in  West  Texas. 
Because  our  preliminary  examination 
suggests  that  the  proposed  increase  may 
not  yield  substantially  excessive 
revenues,  we  shall  suspend  NYSEG's 
proposed  rates  for  one  day,  to  become 
effective  on  November  17,  1982,  subject 
to  refund. 

As  a  final  matter,  the  Commission 
notes  that  .N'YSEG  has  utilized  full  tax 
normalization  with  respect  to 
Accelerated  Cost  Recovery  System 
(ACRS)  property.  According  to  our 
review,  it  appears  that  the  instant  filing 
reflects  a  normalization  method  of 
accounting  for  all  post-1980  property 
additions,  that  NYSEG's  cost  of  service 


'  See  Attachment  A  for  rate  schedule 
designations. 

'The  i»8ues  include:  use  of  a  12-monih  averd^e. 
rather  than  a  single  peal<.  demand  Jiiocation;  a 
purportedly  excessive  rate  of  return  on  common 


equity:  an  unexplained  shift  of  allocation  of  long- 
term  debt  interest  deduction  for  income  tax 
purposes  away  from  wholesale  customers;  and  a 
demand  allo'  ation  which  excludes  coincident  peak- 
expansion  power 

'GiiJf  Slates  Pov-er  Co.  Docket  No.  ER82-375- 
000.  20FERC^til.039|l')fl2|  at  1  61.072:  see /'uW/c 
StTvice  i>f  .\ew  Mexico.  Opinion  .No   133.  17  FERC 
1  61.239  (1980);  Aiabuma  Po^er  Co..  Docket  .No.  E- 
8851.  Opinion  No.  M.  8  FERC (August  1.  197g|. 


correctly  reflects  the  effects  of 
normalization,  and  that  the  submittal 
satisfies  the  requirements  of  the 
Economic  Recovery  Tax  Act  of  1981. 

The  Commission  orders 

(A)  NYSEG's  non-synchronized 
computation  of  the  interest  expense 
deduction  for  tax  purposes  is  summarily 
rejected.  The  company  shall  reflect  this 
determination  in  its  compliance  cost  of 
service  at  the  conclusion  of  this 
proceeding. 

(B)  NYSEG's  proposed  rates  are 
hereby  accepted  for  filing  and 
suspended  for  one  day  from  the 
proposed  effective  dates  to  become 
effective  on  November  17, 1982,  subject 
to  refund. 

(C)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdicfeon  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  the 
Federal  Power  Act,  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  [18  CFR  Ch.  I],  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
NYSEG's  rates,  proceeding  on  or  before 
November  26, 1982. 

(D)  The  Commission  staff  shall  serve 
top  sheets  in  this  proceeding  on  or 
before  November  26, 1982. 

(E)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  approximately  fifteen 
(15)  days  after  service  of  top  sheets  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  D.C. 
20426.  The  presiding  administrative  law 
judge  is  authorized  to  establish 
procedural  dates  and  to  rule  on  all 
motions  (except  motions  to  dismiss)  as 
provided  in  the  Commission's  Rules  of 
Practice  and  Procedure. 

(F)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 
Kenneth  F.  Plumb, 

Secretary. 

Attachment  A — New  York  State  Electric  and 
Gas  Corporation;  Rate  Schedule  Designations 

[Docket  No.  ER82-603-000] 

(1)  Supplement  No.  1  to  Supplement  .\o.  4 
to  Rate  Schedule  FPC  .Vo.  36. 
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(2)^upplemen1  No  1  to  Ratp  Scbedufe 
FER^IVo.  B4. 

|^■R  Due.  82-31975  Filed  n-1«-  IK  8  4.'  Hm| 
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[Docket  No.  CP83-48-000] 

Nprthem  Natural  (Sas  Co^  Application 

'i^^vesCiber  16,  1982. 

Yake  nobce  that  on  October  2fi,  1982. 
Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc,  (Applicant). 
2223  Ehadge  Street,  Omaha,  Nebraska 
68102,  filed  in  Docket  No.  CP83-48-000 
an  application  pursuant  to  Section  r(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  Applicant  to  sell  and  deli\cr 
natural  gas  to  Greeley  Gas  Company 
(Greeley)  for  resale  in  Colorado  and  tn 
construct  and  operate  certain  minor 
sales  measuring  Btations  necessarj 
therefor,  all  as  more  fuDy  sel  forth  ir  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  the  sale  of  natural 
gas  to  Greeley  for  resale  to  right-of-way 
grantors  in  Moffat  County .  Colorado. 
Apphcant  Btates  Greeley  would  sell  gas 
to  Neal  McKinstry  and  Robert  Van 
Dorns.  Applicant  also  stales  that 
Greeley  would  seO  gas  to  Robert  Stark 
a  right-of-way  grantor,  whom  Peoples 
Natural  Gas  Company.  Division  of 
Inter.North,  inc.  (Peoples),  was 
previously  authorized  to  serve. 
Applicant  further  proposes  the 
construction  and  operetion  of  measuring 
facilities  necessary  for  such  ser\'ice  at 
an  estimated  cost  of  $3,485.  Suc:h  costs 
it  is  asserted,  would  be  financed  from 
funds  on  hand. 

It  is  stated  that  the  rate  to  be  paid  to 
Applicant  by  Greeley  would  be  the 
currently  effective  Panhandle  Area  Rate 
approved  by  the  Commission  as  filed  in 
Volume  No.  2  of  Applicant's  FF^RC  Gas 
Tariff. 

Applicant  also  proposes  to  sell  and 
deliver  authorized  overrun  volumes  in 
excess  of  fnm  entitlement  to  Greeley 
The  availability  of  overrun  volumes 
would  be  determined  at  the  sole 
discretion  of  Applicant  and  ivould  be 
subject  to  advance  operatmg 
arrangement,  it  is  explained.  No  overrun 
service  would  be  offered  on  any  day 
when  curtailment  below  firm 
entitlement  is  required  anj-where  on 
Applicant's  system,  it  is  submitted. 

It  is  stated  that  volumes  of  natural  gas 
taken  in  excess  of  firm  entitlement 
would  be  billed  at  a  rate  of  $5.00  per 
Mcf  and  that  aD  unauthorized  overrun 
volumes  would  be  billed  at  a  rate  of 
S3. 00  per  Mcf.  Applicant  asserts  thai 
such  penahy  charges  are  in  addition  to 


the  effective  conmioditj  rate  set  forth  on 
Sheet  No.  Ic  of  Applicants  FERC  Gas 
Tariff,  Original  Volume  No.  2. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  10, 1982,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211 ) 
and  the  Regulations  under  the  Natural 
Gas  Act  (16  CFR  157.10).  All  protests 
filed  with  the  Cammifision  will  be 
considered  by  it  in  determming  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
p.uties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceedmg  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
inter\-ene  in  accordance  with  the 
Commissions  Rules 

Take  further  notice  that,  pursuan*  Ui 
the  authority  contained  m  and  subject  to 
jurisdiction  conferrt-d  upon  the  Federal 
Energy  Reguiator\  Commission  by 
Sections  7  and  15  of  the  .N'ritural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  V'e  hfld 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
applicaficm  -f  no  niutiOn  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  re\iew  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
cfmvenience  and  nee  ess'ty.  If  a  motion 
for  leeve  to  irter\  ene  is  timely  filed,  or  if 
tho  Commission  or  its  own  motion 
briieves  that  a  forma!  hearijig  is 
required,  further  notice  of  such  hearing 
will  be  duly  given, 

L'nder  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
bo  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
irifcn'.iarx. 

|FR  Doc.  82-31944  Filed  11-19-82: 8;4S  am| 
BILLING  CODE  6717-«1-M 


[Docket  No.  CP83-24-000I 

Panhandle  Eastern  Pipe  Line  Co^ 
Application 

November  IS.  \mz. 

Take  notice  that  on  October  14,  1982 
Panhandle  Eastern  Pipe  Line  Company 
(Applicant),  P.O.  Box  1642,  Houston. 
Texas  77251,  filed  in  Docket  No.  CP63- 
24-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  pubbc  convenience  and 
necessity  authorizing  the  construcrtian 


and  oprrabon  of  nertin  pipeline  and 
miscellaneous  facilities  in  Adnvans 
County,  Colorado,  which  will  enable 
Applicant  to  conn«>c1  new  supplies  of 
natural  gas  to  its  system.  aU  as  more 
fully  sel  forth  ic  the  application  which  is 
on  file  with  the  Ct>mmisKuin  and  open  to 
public  inspection. 

Speafically,  Applicant  piopust-s  to 
construct  and  operate  30C)  feel  of  12  inch 
pipehne.  product  tanks,  scrubbe.'^  aud 
miscellaneous  facilities  all  to  be  located 
in  Adams  County,  Colorado  The  total 
estimated  cost  cf  these  faci!;tit:s  ;s 
51,445,000  to  be  rmanred  fr(.m  funds 
available  to  the  company. 

Applicant  states  that  at  (he  present 
time  all  of  the  natural  gas  it  purchases 
from  the  \Vnt1enherg  Field  of  the  Denver 
Julesburp  Basin  musi  fiow  throuph  Iht 
Amoco  \^'attenl)e^g  Processing  Plant 
Applicant  explains  that  this  plant  hat. 
historically  restricted  the  amoiint  of  gas 
Applicant  can  move  from  that  field.  It  is 
also  stated  that  Amoco  reportedly  has 
been  utilizing  the  full  capacity  of  its 
processing  plant.  In  addition.  Applicant 
states  that  periodic  shutdowns  of  the 
Amoco  processing  plant  due  to  routine 
maintenance,  equipment  malfunction  or 
operational  conditions  further  frustrate 
Applicant's  ability  to  take  the  volumes 
of  gas  which  are  available. 

Applicant  considers  that  with  the 
proposed  by-pass  and  miscellaneous 
facilities  around  Amoco's  plant  it  would 
be  able  to  move  180.000  Kfcf  of  natural 
gas  f)er  day  on  the  average  ami  wo. Id 
be  capable  of  handling  peak  da> 
volumes  of  up  to  a  maximum  of  225,000 
Mcf  per  day. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  6, 1982.  file  with  the  Federal 
Energy  Regulatorj'  Commission. 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission  s  Rules  of  Practice  and 
Procedure  (IB  CFR  385. n4  or  385.211) 
and  the  Regulstions  under  the  Natural 
Gas  Act  (18  CFR  157  lOi,  .Mi  protests 
filed  with  the  Commisbion  wili  be 
considered  by  i'.  in  delernurun^  thr 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding  Any  person 
wishing  to  become  a  party  to  b 
proceeding  or  to  participate  at.  d  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  lu 
the  authority  contained  in  and  6ub|ei.xl 
to  the  jurisdiction  conferred  upon  thie 
Federal  Energy  Regulatory  Commission 
by  Section  7  and  15  of  the  Natural  Gas 
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Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  Ends  that  a  grant  of  the 
certificate  is  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  82-31862  Filed  11-19-82:  MS  am] 
BILUNG  COOE  6717-01-W 


[Docket  No.  ER83-103-0001 

San  Dtego  Gas  &  Electric  Co.;  Filing 

November  15.  1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  5, 1982, 
San  Diego  Gas  &  Electric  Company  (San 
Diego)  tendered  for  filing  as  an  initial 
rate  schedule  a  Power  Purchase 
Agreement  between  San  Diego  and  Salt 
River  Project  Agricultural  Improvement 
and  Power  District,  dated  September  16, 
1982. 

San  Diego  requests  an  effective  date 
of  September  16, 1982,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
30, 1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  82-31854  Filed  11-19-82:  8:45  ami 
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(Docket  No.  ER83- 102-000] 

San  Diego  Gas  &  Electric  Co.;  Filing 

November  15, 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  5, 1982. 
San  Diego  Gas  &  Electric  Company  (San 
Diego)  tendered  for  filing  as  an  initial 
rate  schedule  an  Interchange  Agreement 
and  Service  Schedule  A  covering 
economy  energy  interchange  between 
San  Diego  and  Arizona  Electric  Power 
Cooperative,  Inc.,  dated  September  23, 
1982. 

San  Diego  requests  an  effective  date 
of  September  23, 1982,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington, 
DC.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
30, 1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  82-31855  Filed  11-19-82:  8:45  am) 
BILLINO  CODE  6717-01-M 


(Project  No.  6726-0001 

San  Juan  Hydro,  Inc.;  Application  for 
Preliminary  Permit 

November  18, 1982. 

Take  notice  that  San  Juan  Hydro,  Inc. 
(Applicant)  filed  on  September  28, 1982. 
an  application  for  preliminary  permit 
[pursuant  to  the  Federal  Power  Act.  16 
U.S.C.  791(a)-e25(r)]  for  Project  No.  6726 
to  be  known  as  the  Lucky  Chance 
Pipeline  Project  located  on  the  North 
Henson  Creek  in  Hinsdale  County, 
Colorado.  The  application  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection.  Correspondence  with 


the  Apphcant  should  be  directed  to: 
Kenneth  T.  Meredith.  President.  San 
Juan  Hydro,  Inc.,  P.O.  Box  582.  Lake 
City,  Colorado  81235. 

Project  Description — The  proposed 
project  would  be  located  on  U.S.  lands 
administered  by  the  Bureau  of  Land 
Management  and  would  consist  of:  (1) 
An  existing  diversion  structure  with 
headgate  and  control  gate  owned  by  the 
Applicant;  (2)  replacement  of  all  or  a 
portion  of  an  existing  4,248-foot-long,  22 
to  24-inch  diameter  steel  penstock;  (3)  a 
proposed  powerhouse  containing  a 
turbine-generator  unit  with  a  rate 
capacity  of  250-kW;  (4)  a  proposed 
tailrace;  (5)  a  proposed  9.9-mile-long 
transmission  line;  and  (6)  appurtenant 
facihties.  The  average  annual  generation 
of  720  MWh  would  be  sold  to  Colorado- 
Ute  Electric  Association,  Inc. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  18 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $11,200. 

Competing  Application — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  file  with  the 
Commission,  on  or  before  March  21, 
1983,  the  competing  application  itself 
[see:  18  CFR  4.30  et.  seq.  (1981)].  A 
notice  of  intent  to  file  a  competing 
application  for  preliminary  permit  will 
not  be  accepted  for  filing. 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
file  such  an  application  in  response  to 
this  notice.  A  notice  of  intent  to  file  an 
application  for  license  or  exemption 
must  be  filed  with  the  Commission  on  or 
before  February  22, 1983.  and  should 
specify  the  type  of  application 
forthcoming.  Applications  for  licensing 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et.  seq.  or  4.101  et.  seq.  (1981).  as 
appropriate]. 

Agency  Comments — Federal.  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
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comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  211  or  214, 18  CFR  385.211  or 
385.214,  47  FR  19025-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  February  22, 
1983. 

FiJing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION ", 
"COMPETING  APPUCATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  appicable,  and  the 
Project  Number  of  this  notice.  Any  of 
(he  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applicants  Branch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Sccrt'tnry 

;re  Due  82-.niM8  Kili-d  11-19-82;  8:45  am) 
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(Docket  No.  OF83-4-000] 

Smithtown  Land  Gas  Co.;  Application 
for  Commission  Certification  of 
Qualifying  Status  of  a  Small  Power 
Production  Facility 

November  15,  1982. 

On  October  7, 1982,  Smithtown  Land 
Gas  Company,  of  P.O.  Box  190, 1703  E. 
Second  St.,  Scotch  Plains,  New  Jersey 
07076,  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  certification  of  a 
facility  as  a  qualifying  Small  Power 
Production  facility  pursuant  to  §  292.207 
of  the  Commission's  rules. 

The  facility  will  be  located  at 
Smithtown  Landfill,  Old  Northport 


Road,  Smithtown,  New  York.  The 
generating  capacity  of  the  facility  will 
be  500  kilowatts.  The  primary  energy 
source  of  the  facility  will  be  municipal 
waste  in  the  form  of  methane  gas  from  a 
sanitary  landfill.  Applicant  states  that 
no  other  facilities  owned  by  the 
applicant  are  located  within  one  mile  of 
the  site.  No  electric  utility,  electric 
utility  holding  company  or  any 
combination  thereof  has  any  ownership 
interest  in  the  facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petiticn  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  nre  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
St^crefary. 

|FR  lli'C   fiL'-llBM.  Filled  n-l!>-B2:8:45am| 
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I  Docket  No.  RP82-96-002) 

Southwest  Gas  Corp.;  Proposed 
Increase  in  FERC  Gas  Tariffs 

Novemberl7.  1982 

Take  notice  that  on  November  1, 1982, 
southwest  Gas  Corp(3ration  (Southwest) 
submitted  for  filing  a  Motion  to  Place 
Tariff  Sheets  Into  Effect  in  Docket  No. 
RP82-96. 

Southwest  states  that  it  has  amended 
its  filing  of  fifteenth  Revised  Sheet  No. 
10  and  First  Revised  Sheet  No.  11  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1 
in  Docket  No.  RP82-96-000  which 
Southwest  believes  is  in  compliance 
with  the  Commission's  regulations  and 
the  Commission's  aforementioned  order 
in  Docket  No.  CP78-221-002. 

In  addition.  Southwest  has  filed 
Sixteenth  Revised  Sheet  .No.  10  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1 
which  reflects  the  incorporation  of  the 
rates  authorized  effective  October  1. 
1982,  in  southwest's  semi-annual  PGA 
filing. 

Copies  of  this  filing  were  served  upon 
all  FERC  jurisdictional  customers, 


interested  state  commissions,  and  all 
parties  of  record  in  Docket  No,  RP82-96. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
.North  Capitol  Street,  N,E.,  Washington, 
DC,  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (Ifi  Cb'R 
385.211,  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
November  22,  1982.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
.'Xny  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Seiretary. 

|KR  Dix:  (C  31938  Piled  11-19-82;  8:45  am| 
BILLING  CODE  6717-01-M 


I  Project  No.  6702-0001 

Superior  Oil  Co.;  Application  for 
Preliminary  Permit 

.Xuvembur  16.  19ilZ. 

Take  notice  that  Superior  Oil 
Company  (Applicant)  filed  on 
September  23, 1982,  an  application  for 
preliminary  permit  [pursuant  to  the 
Federal  Power  Act,  16  U.S.C.  791(a)- 
825(r)J  for  Project  No.  6702  to  be  known 
as  the  East  Fork  of  South  Fork  Salmon 
River  Project  located  on  Elasi  Fork  of 
South  Fork  Salmon  River  near  Yellow 
Pine  in  Valley  County,  Idaho.  The 
proposed  project  would  affect  United 
States  lands  within  the  Payette  National 
Forest.  The  application  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection.  Correspondence  with 
the  Applicant  should  be  directed  to:  Mr. 
Robert  T  Richins.  |ames  M. 
Montgomery.  Consulting  Engineers,  Inc.. 
1301  Vista  Avenue,  Boise,  Idaho  83705. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  A  6-fool- 
high,  25-foot-long  diversion  structure;  (2) 
an  impoundment  with  a  surface  area  of 
less  than  3  acres  and  storage  of  less 
th.tn  18  acre-feet;  (3)  a  1-mile-long,  36- 
inc;h-diameter  penstock;  (4)  a 
powerhouse  with  a  total  installed 
capacity  of  .500  kW:  and  (5)  a  1.5-mile- 
Icmg,  440-kV  transmission  line  suppl\iny 
power  to  its  mining  operations.  The 
Applicant  estimates  that  the  average 
annual  energy  output  would  he  1,6 
nuHion  kWh. 

Pnipospd  Sciipp  pf  Sti.i.'it'^  I  'lujt  ! 
I'crmit — A  preliminary  permit,  if  issued. 
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does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  pennit  for  a  duration  of  18 
months  during  which  it  would  conduct 
engineering,  enviroomentai  and 
economic  studies  and  prepare  an  FERC 
license  application.  The  studies  would 
not  require  construction  of  new  roads 
and  are  estimated  to  cost  $20,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  file  with  the 
Commission,  on  or  before  February  22, 
1983.  the  competing  application  itself,  or 
a  notice  of  intent  to  file  such  an 
application  [see:  18  CFR  4.30  et  seq. 
(1981);  and  Docket  No.  RM81-15.  issued 
October  29,  1981,  46  FR  55243.  November 
9,  1981.) 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  Hcensing,  or  a  notice  of  intent  to 
file  such  an  application  in  response  to 
this  notice.  A  notice  of  intent  to  file  an 
application  for  license  or  exemption 
must  be  filed  with  the  Commission  on  or 
before  February  22. 1983.  and  should 
specify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriate]. 

Filing  of  a  timely  notice  of  intent  to 
file  an  application  for  preliminary 
permit,  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  preliminary  permit  no  later  than 
March  21,  1983. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  211  or  214, 18  CFR  385.211  or 
385.214,  47  FR  19025-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  February  22, 1983. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS ', 
"NOTICE  OF  LNTENT  TO  FILE 
COMPETING  APPUCATION", 
"COMPETING  APPUCATION  ', 


PROTEST",  or  "MOTION  TO 
I.NTERVENE  ",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington,  D.C  2042a  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Apphcations  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  AppUcant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Sei:retary, 

yVDiy.   82-il94«  Filed  11-I9-82:  «:45  am) 
BILUNG  COOE  «717-01-M 


(Docket  No.  CP80-394-002] 

Tennessee  Gas  Pipeline  Co.;  Petition 
To  Amend 

November  15,  198Z 

Take  notice  that  on  October  13, 1982, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Tennessee). 
P.O.  Box  2511.  Houston,  Texas  77001. 
filed  in  Docket  No.  CP8O-394-002  a 
petition  to  amend  the  order  issued 
(anuary  16,  1981,  in  Docket  No.  CP80- 
394-000  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  so  as  to  authorize  the 
continuation  of  natural  gas  service  to 
Entex.  Inc.  (Entex)  pursuant  to  the  terms 
of  two  separate  gas  sales  contracts 
under  Tennessee's  Rate  Schedules  G-1 
and  GS-1  in  lieu  of  the  currently 
authorized  service  which  Tennessee 
renders  to  Entex  pursuant  to  the  terms 
of  one  gas  sales  contract  under 
Tennessee's  Rate  Schedule  CD-I.  all  as 
more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  that  the  order  issued 
January  16. 1981,  authorized  Tennessee 
to  render  natural  gas  service  to  Entex 
under  Tennessee's  Rate  Schedule  CD-I 
pursuant  to  the  terms  of  a  February  1, 
1981.  gas  sales  contract.  This 
authorization  permitted  Tennessee  to 
deliver  a  maximum  daily  quantity  of 
20.332  Mcf  to  eight  Mississippi  service 
areas  served  by  Entex:  (1)  Lambert,  (2) 
Oxford.  (3)  Coffeeville.  (4)  Crowder,  (5) 
Drew-Jacquith,  (6)  Ruleville,  (7)  Shaw. 
and  [8]  Sumner. 

It  is  avered  that  Entex  has 
experienced  a  substantial  and 


permaitent  loss  of  load  in  the  service 
areas  covered  under  Rate  Schedule  CD- 
1.  As  a  result  Tennessee,  at  the  request 
of  Entex,  proposes  to  render  this  service 
under  a  new  gas  sales  contract  covering 
the  Lambol  and  Oxford  service  areas 
under  Tennessee"s  Rate  Schedule  G-1 
and  under  a  second  gas  sales  contract 
covering  the  remaining  six  service  areas 
under  Tennessee's  Rate  Schedule  GS-1. 

Tennessee  states  that  the  proposed 
change  would  not  alter  either  the  total 
certificated  maximum  daily  quantity  of 
20,322  Mcf  of  natural  gas  per  day  or  the 
annual  volumeb-ic  limitation  of  3,244,442 
Mcf. 

Tennessee  further  states  that  the 
proposed  change  in  service  would  have 
no  detrimental  effect  upon  service  to 
Tennessee's  other  existing  customers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
Dec.  6, 1982,  filed  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Conimission"8  Rules. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc.  82-31863  Filed  11-19-82:  8:45  am| 
BILUNQ  CODE  6717-OVM 


[Docket  No.  RP83-9-0001 

Texas  Eastern  Transmission  Corp.; 
Complaint  and  Petition  of  Texas 
Eastern  Transmission  Corporation  for 
an  Order  To  Show  Cause 

November  17, 1982. 

Take  notice  that  on  October  21,  1982, 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  submitted 
for  filing  a  complaint  and  petition  for 
issuance  of  an  order  declaring  liability 
and  directing  Columbia  Gas 
Transmission  (Columbia)  to  comply  with 
the  minimum  bill  provisions  in  Texas 
Eastem"s  FERC  Gas  Tariff  and  for 
expedited  consideration. 

'Texas  Eastern  states  that  its  minimum 
bill  provision  is  valid,  clear  and 
effective,  and  therefore  Columbia  is 
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bound  and  required  to  make  monthly 
payments  to  Texas  Eastern  of  at  least 
the  amounts  provided  therein. 

Furthermore,  Texas  Eastern  states 
that  it  does  not  feel  that  the  events 
stated  in  Columbia's  letter  of  August  19, 
1982,  alleging  force  majeure  under 
Provision  12  of  the  General  Terms  and 
Conditions  of  Texas  Eastern's  tariff, 
excuse  Columbia  from  payments  in 
accordance  with  said  minimum  bill 
provisions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  W\\h  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
November  22, 1982.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubHc 
inspection.  ^ 

Kenneth  F.  Plumb, 
Secretary. 

IFR  Doc.  B2-31M39  Kiled  n-19-«2,  8  4.S  am| 
BILLING  CODE  6717-01-M 

I  Docket  No.  CP82-295-001] 

Texas  Eastern  Transmission  Corp.; 
Petition  To  Amend 

November  15.  1982. 

Take  notice  that  on  October  27.  1982, 
Texas  Eastern  Transmission 
Corporation,  P.O.  Box  2521,  Houston, 
Texas  77252  (Petitioner),  filed  in  Docket 
No.  CP82-295-001  a  petition  to  amend 
the  order  issued  August  5,  1982,  in 
Docket  No.  CP82-2g5-000  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  so  as 
to  authorize  the  transportation  for  Texas 
Gas  Transmission  Corporation  (Texas 
Gas)  on  an  interruptible  basis,  of  up  to 
10.000  dekatherms  (dt)  equivalent  of 
natural  gas  per  day  over  and  above  the 
initial  contract  quantity  of  up  to  20,000 
dt  per  day  pursuant  to  an  amendment 
dated  June  10,  1982,  to  the  gas 
transportation  agreement,  all  as  more 
fully  set  forth  in  the  petition  to  amend 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Pursuant  to  the  gas  transportation 
agreement  dated  October  15, 1981,  as 
amended.  Petitioner  transports  up  to 
20,000  dt  of  natural  gas  per  day  for 


Texas  Gas  on  a  firm  basis  and  Petitioner 
now  proposes  the  transportation  of 
additional  10,000  dt  of  gas  on  an 
interruptible  basis  pursuant  to  an 
amendment,  dated  June  10,  1982.  It  is 
asserted  that  Texas  Gas  purchases 
quantities  of  natural  gas  from  Union 
Texas  Petroleum  Corporations 
production  in  the  East  Sour  Lake  Field 
area  of  Hardin  and  Jefferson  Counties, 
Texas,  and  the  Red  Bluff  Lake  Field  in 
Loving  County,  Texas,  which  gas  is 
delivered  to  Houston  Pipe  Line 
Company  (HPL).  It  is  submitted  thdt  HP!, 
delivers  the  gas  to  Petitioner  at  an 
existing  interconnection  in  Chambers 
County,  Texas,  or  other  mutually 
existing  points  of  interconnection 

Petitioner  states  that  pursuant  to  the 
amendment  of  June  10,  1982,  it  would 
deliver  all  of  the  gas,  less  2,0  percent  lor 
shrinkage,  to  Texas  Gas  at  an  existing 
point  of  interconnection  in  Jefferson 
Davis  Parish.  Louisiana.  Petitioner 
further  proposes  to  redeliver  the  gas  to 
Texas  Gas  at  two  alternative  points 
located  at  the  interconnection  between 
the  pipeline  systems  of  Texas  Gas  and 
Petitioner  located  near  Eunice. 
Evangeline  Parish.  Louisiana,  or  the 
interconnection  between  the  pipeline 
systems  of  Texas  Gas  and  Petitioner 
located  near  Lisbon.  Clairhorne  Parish, 
Louisiana. 

Texas  Gas.  it  is  stated,  would  pay 
Petitioner,  for  the  proposed  service 
pursuant  to  Petitioner's  Rate  Schedule 
TS-1  which  rate  is  presently  22.61  cents 
per  dt  equivalent. 

It  is  asserted  that  the  proposed 
service  would  provide  Texas  Gas  with  a 
cost-efficient  method  of  securing 
additional  quantities  of  gas  which  it  has 
purchased  remote  from  its  system. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
Dec.  3.  1982.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C,  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385,214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157,10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 


the  Commissions  Rules, 
Kenneth  F.  Plumb. 

tiecrctary. 

|FR  Dcx-..  82^11164  Filed  n-t»-82:  8:4S  ani| 
BILLING  CODE  6717-01-M 


I  Docket  No.  (D-202CM)01 1 

Edwin  M.  Theisen;  Application 

November  15.  19H2. 

The  filing  individual  submits  the 
following: 

1  ake  notice  that  on  November  5, 1982. 
i'tJwin  ,M  Theisen  filed  a  application 
pursuant  to  Section  305(b)  of  the  Federal 
Power  Act  to  hold  the  following 
positions; 

President — Northern  States  Power 
Company  (Wisconsin). 

Director — Northern  States  Power 
Company  (Wisconsin). 

President— Lake  Superior  District 
Power  Company. 

Director — Lake  Superior  District 
Power  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC,  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  2. 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fihng  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

KK  n..f   h:-ii88S  Filed  ll-t7-8t  B:4S  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  ID- 202 1-001) 

Glenn  B.  Thorsen;  Application 

November  15.  1982. 

The  filing  individual  submits  the 
following: 

Take  notice  that  on  November  3. 1982, 
Glenn  B.  Thorsen  filed  an  application 
pursuant  to  Section  305(b)  of  the  Federal 
Power  Act  to  hold  the  following 
positions: 

Vice  President,  Finance — Northern 
Stales  Power  Company  (Wisconsin). 

Vice  President.  Finance — I^ke 
Superior  District  Power  Company. 
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Secretary  and  Treasurer — Lake 
Superior  District  Power  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Bling  should  file  a  motion  to 
intervene  or  protest  wnith  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
30, 1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
St'cretary. 

;re  Doc,  82-31886  Filed  11-19-iS.;:  ^  45  jm( 
BILLING  COOC  6717-01-M 


[Docket  No.  CP83-49-0001 

Transcontinental  Gas  Pipe  Line  Coip.; 
Application 

November  16.  1982. 

Take  notice  that  on  October  26.  1982. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Applicant).  P.O.  Box  1396, 
Houston,  Texas  77251.  filed  in  Docket 
No.  CP83-49-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  certain  gas-purchase  facilities 
located  on  Phillips  Petroleum 
Company's  (Phillips)  platform  at  High 
Island  Area  Block  154,  offshore  Texas, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  abandon  two 
skid-mounted  144  horsepower 
compressors  which  were  installed  on 
Phillips'  platform  based  on  the 
conclusion  of  the  producers  and 
Applicant's  engineers  to  permit  entry  of 
flash  and  casinghead  gas  into 
Applicant's  gas  transmission  system.  It 
is  asserted  that  such  facilities  were 
installed  pursuant  to  budget-type 
authorization.  However,  the  production 
experience  of  this  platform  has  shown 
that  this  compression  is  not  required  as 
originally  contemplated  and 
consequently  Applicant  states  that  this 
facility  has  rarely  been  used.  Applicant 
asserts  it  would  salvage  the  compressor 
units  from  Phillips'  platform  for  possible 
use  at  other  locations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 


application  should  on  or  before 
December  10, 1982,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC.  20428,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  hearing  will  be  held  writhout 
further  notice  before  the  Commission  or 
its  designee  on  this  application  if  no 
mo'iun  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Comnussion 
(in  its  own  review  (jf  the  matter  finds 
that  permission  and  approval  for  the 
proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary 

|KR  Doc  82-31M7  riled  11-lB-a2:  8:45  ami 
BILLING  CODE  6717-01-11 


I  Docket  No.  CPS3-38-000i 

Transcontinental  Gas  Pipe  Line  Corp.; 
Application 

November  15.  1982. 

Take  notice  that  on  October  21.  1982, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Applicant).  P.O.  Box  1396, 
Houston.  Texas  77251.  filed  in  Docket 
No.  CP  83-38-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  on 
behalf  of  Public  Service  Electric  and  Gas 
Company  (PSE&G).  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  transport  up  to 
70,000  dekatherms  (dt)  equivalent  of 


natural  gas  per  day  which  PSESrG  has 
arranged  to  purchase  from  Penn  Gas 
Company  (N.  Penn).  It  is  asserted  that 
North  Penn  would  deKyer  the  gas  to 
Consolidated  Gas  Supply  Corporation 
(Con  Gas)  at  the  existing 
interconnection  between  Con  Gas  and 
N.  Penn.  T^e  gas  would  be  made 
available  to  Applicant  by  Con  Gas  at  its 
existing  points  of  interconnection  with 
Applicant,  it  is  explained.  Applicant 
asserts  that  it  would  redeliver 
equivalent  quantities  to  PSE*G  at 
existing  points  of  delivery  between  the 
two  less  retention  for  compressor  fuel 
and  line  loss  make-up. 

It  is  stated  that  the  proposed  service 
is  for  a  term  beginning  on  the  date  of 
initial  deliveries  and  ending  on  March 
31, 1983,  or  the  expiration  of  the  "fuel 
shortage  emergency  period**  as  defined 
in  Section  284.201(c)  of  the 
Commission's  Regulations  whichever 
occurs  first.  The  transportation  would 
be  interruptible  at  Applicant's  sole 
discretion  and  would  be  subordinate  to 
existing  transportation  arrangements  on 
Applicant's  system  and  to  Applicant's 
deliveries  to  PSE&G  under  Applicant's 
Rate  Schedules  CD,  PS,  LGA,  WSS.  S-2, 
and  GSS,  it  is  stated. 

It  is  stated  that  PSE&G  would  initially 
pay  Applicant  7.0  cents  per  dt 
equivalent  delivered  with  0.7  percent 
retention  for  compressor  fuel  and  line 
loss  make-up. 

Applicant  states  that  PSE&G  has 
advised  that  it  would  bum  the  gas 
directly  to  generate  electricity  and/or 
steam  and  such  gas  would  displace  fuel 
oil  which  would  otherwise  be  burned  for 
such  purposes. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  3, 1982,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211)] 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
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Sections  7  and  15  of  the  Natural  Cas  Act 
and  the  Commissioa's  Rides  of  Practice 
and  Procedure,  a  hearing  wilJ  be  held 
without  fiHther  notice  before  the 

Commission  or  its  designee  on  this 
applicaticm  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  Hnds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  diily  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  ad\4spd.  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing 
Kenneth  F.  Plumb, 
Scrrr'tarv 


1(R  0(M.  82-3186-  Kill-H  n-1<>-«;  KM, 
BILLING  CODE  6n7-«1-M 
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IProjectNo.  676&-OOOJ 

Upper  San  Joaquin  River  Water  and 
Power  Auttwrity;  Application  for 
Preliminary  Permit 

November  18, 1982. 

Tdke  notice  that  Upper  Sun  Joaquin 
River  Water  and  Power  Authority 
(Applicant)  filed  on  October  12,  iya2.  an 
application  for  preliminary  permit 
[pursuant  to  the  Federal  Power  Act.  16 
U.S.C.  791(a)-825[r)]  for  Project  No.  6761. 
to  be  known  as  the  Forks  Hydroelectric 
Project  located  on  San  Joaquin  River 
within  Sierra  National  Forest  in  .Madera 
County,  California.  The  application  is  on 
file  with  the  Commission  and  is 
available  for  public  inspection. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  John 
Boudreau,  Upper  San  Joaquin  River 
Water  and  Power  Authority,  24790 
Avenue  95,  Terra  Bella,  California  93270 

Project  Description — The  proposed 
project  would  consist  of.  (1)  A  120-foot- 
high  concrete  arch  dam;  (2)  a  reservoir 
storing  5.500  acre-feet  of  water  at 
normal  surface  elevation  3760  feet.  (3j  a 
20-foot-diameter,  16.B00- foot- long  power 
tunnel;  (4)  a  powerhouse  at  elevation 
3280  feet  containing  a  100-MW  turbine 
generator  with  an  annual  energ\'  output 
of  188  GWh;  and  (5)  a  1000-fool-lon^ 
transmission  line. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  3b 
months,  daring  which  engineering, 
economic  and  environmental  studies 
would  be  conducted  to  ascertain  project 


feasibility  and  to  support  an  application 
for  license  to  construct  and  operate  the 
project  Existing  onpaved  roads  would 
be  used  for  field  investigations. 
Appbcant  states  that  land  disturbances 
would  be  minor  and  all  lands  would  be 
restored.  The  estimated  cost  of  permit 
activities  is  $500,00a 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  file  with  the 
Commission,  on  or  before  February  22. 
1983.  the  competing  application  itself  or 
a  notice  of  intent  to  file  such  an 
application  [see:  18  CFR  4.30  et  seq. 
(1981);  and  Docket  No.  RM81-15,  issueO 
October  29.  1981.  46  FR  55245.  November 
9.  1981 1. 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  ti. 
file  such  an  application  in  response  tt. 
this  notice.  A  notice  of  intent  to  file  ar. 
application  for  license  or  exemption 
must  be  filed  with  the  Commission  on  or 
hcfore  February  22,  19B3.  and  shuuid 
specify  the  typie  of  application 
forthcoming.  Any  application  for  license 
or  exemption  from  licensing  must  be 
fiied  in  accordance  with  the 
Commission's  regulations  [see:  18  CKH 
4.30  et  seq.  or  4.101  et  seq.  (1981).  as 
appropriate]. 

Filing  of  a  timely  notice  of  intent  to 
file  an  application  for  preliminary 
permit,  allows  an  intert^sted  person  to 
file  an  acceptable  competing  application 
fur  preliminary  permit  no  later  than 
March  21,  1983. 

Agency  Comments — i-'ederal,  Slate, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
I A  copy  of  the  application  mav  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  hie 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments.  Protests,  or  Mntiona  To 
Intervene — Anyone  may  file  comments. 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  211  or  214,  18  CF'R  385.211  or 
.385.214.  47  FR  19025-26  (1982).  in 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  1o 
interv-ene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  commint.s 
protests,  or  motions  to  inter\  ene  must 
be  filed  on  or  before  February  22,  1983 

Filing  and  Sen  ice  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMEMS 
NOTICE  OF  LNTENT  TO  FILE 
COMPETING  APPUCATION  ', 
"COMPETING  APPLICATION", 
PROTEST-,  or  'MOTION  TO 


INTERVENE",  as  applicable,  and  the 

Project  Number  of  this  notice  Any  of 
the  afxrv-e  nam«?d  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commissions 
regulations  to:  Kenneth  F  Plumb. 
Secretary.  Federal  Energy  Regulalt)r> 
Commission,  825  North  Capitol  Strei^t 
\E.,  Washington.  U  C.  20426.  .^n 
additional  copy  must  be  sent  to:  Fred  K 
Springer.  Chief.  AppUcations  Bram  h 
Duisn)n  of  Hydropower  Licensing. 
Ft'drral  Energy^  Regulatory  Conimissn  rii. 
Room  2(>e  RB  al  the  above  address   A 
copy  of  any  notice  of  inlent,  ronipctin'j 
application,  or  motion  to  ritr'-xfru-  must 
also  be  ser\  ed  upon  each  reprrsentarive 
of  the  Appbcant  specified  in  the  first 
paragraph  of  this  notice. 

Kennetli  F  Plumb. 
Serrptary 

p-'R  DtK.  82-3in4«  FIli^  11-W-BZ;  8:4$  ami 
BILLII4G  CODE  6717-01-M 


1  Docket  No  ER83-60-O00i 

Utah  Power  &  Light  Co..  Filing 

November  15.  1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Utah  Power  Sc  Light 
Company  (Utah)  on  October  12, 1982. 
tendered  for  filing  Corrected  Rate 
Schedules  R-2  and  RS-3.  to  become 
effective  subject  to  refund  retroactively 
on  August  11.  1962.  Demand  charges  in 
the  corrected  schedules  are  reduced  lo 
reflect  the  effect  of  the  60%  demand 
ratchet  included  in  the  rate  schedules. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
ir.tfrvene  or  protest  wi'h  I've  Fciicr-al 
F.:iiTgy  Regulatory  Comrr  ,ss::i-,    «..,'•• 
.Noith  Capitol  Street.  .N.E..  V\  ashington. 
DC.  20426.  in  accordance  with  Rules  ^^^ 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CF'R  385.211. 
:<B5.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
30,  1982.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pi;!)iK  inspection 

Kenr>ptti  F  Ptumfe, 
Secretaiy. 

|1'K  ikiL   Kl   -.SiHbH  t-ilrt!  l!-lK-)tl  H  46  anil 
BlLUMG  coot  t717-<n-M 
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[Docket  No.  SA82-10-000] 

Western  Continental  Operating  Co.; 
Furttter  Extension  of  Time 

November  12, 1982. 

On  November  8, 1982,  Commission 
Staff  Counsel  filed  a  motion  for  a  further 
extension  of  time  to  file  a  reply  to 
Western  Continental  Operating 
Company's  (Western)  Petition  for 
Review  of  Staff  Order  Denying 
Adjustment  and  for  filing  a  certified 
copy  of  the  complete  record  in  the 
above-docketed  proceeding.  The  motion 
states  that  Staff  Counsel  still  requires 
additional  time  in  order  to  assess  the 
impact  of  recent  developments  in  this 
proceeding.  The  motion  further  states 
that  Western  does  not  oppose  this 
extension  request. 

Upon  consideration,  notice  is  hereby 
given  that  a  further  extension  of  time  for 
the  filing  of  a  reply  to  Western's  Petition 
for  Review  and  for  the  filing  of  a 
certified  copy  of  the  complete  record  is 
granted  to  and  including  December  13, 
1982. 

Kenneth  F.  Plumb,  i 

Secretary. 

|FR  Doc.  82-31869  Filed  11-19-82:  8;4S  am) 
BILUNG  CODE  6717-01-M 


[Project  No.  6784-000] 

Yanlcee  Hydro  Corp.;  Application  for 
Preliminary  Permit 

November  17. 1982. 

Take  notice  that  the  Yankee  Hydro 
Corporation  [Applicant)  filed  on 
October  20, 1982,  an  application  for 
preliminary  permit  [pursuant  to  the 
Federal  Power  Act,  18  U.S.C.  791(a)- 
825(r)]  for  Project  No.  6784  to  be  known 
as  the  Shoe  Form  Dam  Project  located 
on  the  Owasco  Lake  Outlet  in  the  City 
of  Auburn,  Cayuga  County,  New  York. 
The  appUcation  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to;  Mr. 
Raymond  S.  Kusche,  P.O.  Box  1016, 
Weedsport,  New  York  13166. 

Project  Description. — The  proposed 
project  would  consist  of  the  following 
existing  facilities  owned  by  the  City  of 
Auburn.  New  York;  (1)  A  12-foot-high  75 
foot-long  masonry  dam  having  a  27-foot- 
long  breached  section;  (2)  an  intake 
structure  at  the  east  (right)  bank;  (3)  a 
20-foot-long  canal:  (4)  a  powerhouse:  (5) 
a  tailrace;  and  (6)  appurtenant  facilities. 

Applicant  proposes  to  redevelop  the 
existing  facilities  and  would:  (1)  Repair 
the  dam  and  reconstruct  the  breached 
section;  (2)  recreate  a  reservoir  with  a 
surface  area  of  1.4  acres  and  a  storage 
capacity  of  7.0  acre-feet  at  normal  pool 


elevation  590  feet  m.s.l.;  (3)  rebuild  the 
intake  structure;  (4)  construct  control 
gates  at  the  left  abutment;  (5)  install  a 
generating  unit  having  a  rated  capacity 
of  425-kW  operated  under  a  13-foot  head 
and  at  a  fiow  of  385  cfs;  (6)  construct  a 
switchyard:  (7)  erect  transmission  lines; 
and  (8)  perform  miscellaneous 
improvements  and  repairs. 

Applicant  estimates  that  the  average 
annual  energy  output  would  be  2,228,859 
kWh.  Project  energy  would  be  sold  to 
New  York  State  Electric  and  Gas 
Corporation. 

Proposed  Scope  of  Studies  Under 
Permit. — A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months,  during  which  time  it  would 
perform  hydroiogical,  engineering, 
marketing  and  financing,  environmental, 
and  legal  studies,  and  would  prepare  an 
application  for  an  FERC  license. 
Applicant  estimates  the  cost  of  the  work 
under  the  permit  to  be  $29,000. 

Competing  Applications. — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  file  with  the 
Commission,  on  or  before  February  18, 
1983,  the  competing  application  itself 
[see:  18  CFR  4.30  et  seq.  (1981)).  A  notice 
of  intent  to  file  a  competing  application 
for  preliminary  permit  will  not  be 
accepted  for  filing. 

The  Commission  will  accept 
applications  for  lic/cnse  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
file  such  an  application  in  response  to 
this  notice.  A  notice  of  intent  to  file  an 
application  for  license  or  exemption 
must  be  filed  with  the  Commission  on  or 
before  January  19, 1983,  and  should 
specify  the  type  of  application 
forthcoming.  Applications  for  licensing 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriate]. 

Agency  Comments. — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Motions  To 
Interi'ene. — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  211  or  214, 18  CFR  385.211  or 
385.214,  47  FT^  1902S-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 


Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  January  19. 
1983. 

Filing  and  Service  of  Responsive 
Documents. — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  ".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION ". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc.  82-31950  Filed  11-19-82,  8.45  amj 
BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[A-5-FRL-2249-51 

Air  Quality;  Speclatloy,  Inc.,  Chicago, 
III.;  Determination  to  Approve 
Modification 

agency:  Environmental  Protection 

Agency. 

action:  Final  Determination. 

EFFECTIVE  DATE:  October  7. 1982. 
Notice  is  hereby  given  that  on 
October  7. 1982,  the  U.S.  Environmental 
Protection  Agency  approved 
modification  at  Specialloy,  Inc.  pursuant 
to  40  CFR  Subpart  A,  Section  61.08  (38 
FR  8826,  April  6, 1973,  as  amended  at  43 
FR  8800,  March  3, 1978).  This 
determination  is  considered  a  final 
agency  action  which  is  locally 
applicable  under  Section  307(b)(1)  of  the 
Clean  Air  Act  and.  therefore,  any 
petition  for  review  must  be  filed  in  the 
U.S.  Court  of  Appeals  for  the  Seventh 
Circuit  by  any  appropriate  party.  In 
accordance  with  307(b)(1),  petitions  for 
review  must  be  filed  60  days  from  the 
date  of  notice. 


JMI 
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In  the  matter  of  the  apphcability  of 
Title  1.  Part  A  of  the  Clean  Air  Act  (the 
Act)  as  amended,  42  U.S.C.  7401  et  seq., 
and  the  Federal  regulations  promulgated 
thereunder  at  40  CFR  Subpart  A. 
Sections  61.06  and  61.07  (38  FR  8826. 
April  6, 1973.  as  amended  at  43  FR  8600. 
March  3,  1978)  for  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPS),  to  Specialloy,  Incorporated 
in  Chicago.  Illinois. 

On  August  24,  1982.  Specialloy. 
Incorporated  submitted  an  application 
to  the  U.S.  Environmental  Protection 
Agency  (U.S.  EPA),  Region  V  office,  for 
approval  to  modify  Furnaces  1  and  2  in 
order  to  produce  copper-beryllium- 
nickel  alloy  billets  at  their  facility  in 
Chicago,  Illinois.  The  application  was 
submitted  pursuant  to  40  CFR  Section 
61.07. 

On  October  7, 1982,  Specialloy. 
Incorporated  was  notified  that  i!  is 
subject  to  the  NESHAPS  regulations, 
and  approval  to  modify  was  granted. 

This  approval  to  modify  does  not 
relieve  Specialloy  of  the  responsibility 
to  comply  with  any  Federal.  State  or 
local  regulations. 

For  further  information  contact  Mr 
Bruce  Varner,  Air  Compliance  Branch, 
Air  Management  Division,  Region  V, 
U.S.  EPA,  230  South  Dearborn  Street, 
Chicago,  Illinois  60604.  (312)  3.^3  2088. 
COPIES:  Copies  of  the  determination  arc 
available  for  public  inspection  upon 
it'LjuCst  from:  Director.  Air  Management 
Division,  U.S.  Environmental  Protection 
Agency.  Region  V.  230  South  Dearborn 
Street,  Chicago,  Illinois  60604. 

Dated:  November  1.  1982. 
David  Kee, 

Director.  Air  Management  Divt'a/Cr.  fift.'i";  1' 

|KK  Oi.c    82-:il83S  Fllfd  11   liMC  S-M  Mmj 
BILLING  CODE  6560-50-M 


[SAB-FRL224»-71 

Science  Advisory  Board, 
Environmental  Heatth  Committee; 
Meeting 

Under  Public  Law  92-463.  notice  is 
hereby  given  that  a  two-day  meeting  of 
the  Environmental  Health  Committee  of 
the  Science  Advisory  Board  will  be  held 
on  December  8  and  9,  1982,  in 
Conference  Room  S-353,  Waterside 
Mall,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  Southwest, 
Washington,  D.C.  The  meeting  wiU  start 
at  9:00  a.m.  on  December  8  and  adjourn 
not  later  than  4:30  p.m.  on  December  9, 
1982. 

A  principal  purpose  of  the  meeting 
will  be  to  review  and  comment  on  the 
scientific  adequacy  of  two  draft  health 
assessment  documents  prepared  by  the 


Office  of  Health  and  Environmental 
Assessment  of  EPA's  Office  of  Research 
and  Development.  The  titles  and 
publication  numbers  of  the  two 
documents  are: 


B>A  VurnOe- 


Heallh     Aesessmen!     Document     (or  I  e'A-6Q0/8-82-002 

1  1.2  Tncntofo-T.2.2,  TnfluoroeThane         ^evtserf 
(ChlOfofluorocarOor  FC-iiS)  Novemfte'  '962 

Health     AssessmenI     Documem     to-     E^A-600  »^2-001. 

Carbon  TetracWonde  Marc^  i9R2 


Another  principal  purpose  of  the 

meeting  will  be  to  review  and  comnier.t 
on  the  scientific  adequacy  of  three 
revised  draft  health  assessment 
documents  earlier  versions  of  which 
have  been  previously  rcMewed  by  the 
Committee.  The  titles  and  dates  of  the 
three  revised  documents  are: 


Tide 


EPA  roumbet 


Carctnoner      Assp^.sr^p'^ 
Oven  Emissk*>n!> 


o(     Coliv  I 


Hraith     Assessment 
Acrv^c>nrt^ie 


Docu.nenl     toi 


Health  Assessment  Document  lof 
l.ll-TnchiCKoet^ane  (Mefttyt  Ctito- 
rofornnt. 


EPA-600.'6-8!-003 

Revised 

McventMt  1982. 
teA-600/8-82-007. 

Revised 

November  1982. 
EPA-600  ■8-82-003. 

Revised 

Novenibei  1962. 


For  information  on  how  to  obtain 
copies  of  the  various  documents  please 
call  or  write  to  The  Center  for 
Environmental  Research  Information,  20 
West  St.  Clair,  Cincinnati,  Ohio  45268. 
(513)  684-7562. 

The  Agenda  will  also  include  brief 
reports  and  informational  items  of 
current  interest  to  the  members. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public 
wishing  to  attend,  participate,  submit  a 
paper,  or  wishing  further  information 
should  contact  the  Executive  Secretary. 
En\-ironniental  Health  Committee, 
Science  .Advisory  Board  (.A -101).  U.S. 
Environmental  Protection  Agency. 
Washington,  D.C.  20460  by  c.o.b. 
December  2,  1982.  Please  ask  for  Mrs. 
Fatti  Howard  or  Mr.  Ernst  Linde.  The 
telephone  number  is  (202)  382-2552. 

Uatrd  Nuvemher  n.  :mz. 
Terry  P.  Yosie. 
Aclinf:  Stc^ Drfctor,  Science  Ath'isory 

Board 

|FR  Oor.  K-31H-Filcu  11    itl  «:  a:«S  amj 
BILLING  CODE  6560-SO-M 


FEDERAL  MARITIME  COMMISSION 

Independent  Ocean  Freight  Forwarder 
License  AppUcants 

Notice  is  here  by  given  that  the 


Federal  Maritime  Commission 
applications  for  licenses  as  independent 
ocean  frei^t  forwarders  pursuant  to 
section  44ja)  of  the  Shippmg  Act.  191tj 
(~5  Stat.  522  and  46  L'.S-C.  841|l)), 

Persons  knowing  of  any  reason  whi, 
any  of  the  follownng  apphcants  should 
not  recewp  a  license  are  requested  to 
communicate  vsnth  the  Director.  Bureau 
of  Certification  and  Licensmg,  Federal 
Maritime  Commission.  Washington.  D.C. 
20573. 

Manufacturers  Export  Service.  Inc.,  4000 
West  [efferson.  Detroit.  Ml  48209.  Ofricers: 
Raymund  \'  Pershon,  Vice  President/ 
Stockholder  Finn  W  Coughlin.  Secretarj/ 
Treasurer. 

N'/I  Intemationd!,  Inc.,  4C50  South  Pinemont 
Drive.  Suite  126,  Houston,  TX  77041. 
Officers:  Robert  Joseph  Hesse.  President/ 
Stockholder.  George  Donel  {ainisan.  Vice 
President/Stockhoider  Jerry  Dean 
Matheson,  Stockhdcler.  James  PurceU 
Staimard.  StockhoUler  James  Murray 
Songe.  Stockholdei. 

Katharine  J.  SegaH  d.b.a.  K.  J.  Segall 
Customhouse  Broker.  623  Switxer  Street, 
10th  Avenue  Terminal.  San  Diego.  CA 
92101. 

Dated:  November  17. 1982. 
Francis  C.  Humey, 

Secretary. 

\VV.  Due  82^31873  Tied  ll-l»-82.  ktf  ikai| 
BILLING  COOC  6'30 n  « 


FEDERAL  RESERVE  SYSTEM 

South  Carolina  National  Corp  et  at.; 
Bank  Holding  ComparHes;  Proposed 
"De  Novo"  Nonbank  Activities 

The  organizations  identified  in  this 
notice  have  applied,  pursuant  to  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(c)(8)  and  section 
225.4(b)(1)  of  the  Board's  RegualUon  Y 
(12  CFR  225.4(b)(1)).  for  permission  to 
engage  de  novo,  directly  or  indirectly, 
solely  in  the  activities  indicated,  which 
have  been  determined  by  the  Board  of 
Governors  to  be  closely  related  to 
banking. 

With  respect  to  these  3pplif;aticrris, 
interested  persons  may  express  'heir 
views  on  the  question  w  heiher 
consummation  of  the  prnposa!  (.an 
"reasonably  be  evpecled  to  prDdji  e 
benefits  to  the  public,  such  as  2'"eatt-T 
convenience,  increased  competition,  nr 
gams  ',r,  efficiency,  that  outweigh 
possible  adverse  effe(  ts,  such  as  unouc 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices."  .^ny 
comment  that  requests  a  heanng  musl 
include  a  statement  of  the  reasons  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
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any  questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  that  proposal. 
The  apphcations  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated. 
Comments  and  requests  for  hearings 
should  identify  clearly  the  specific 
apphcation  to  which  they  related,  and 
should  be  submitted  in  writting  and 
received  by  the  appropriate  Federal 
Reserve  Bank  not  later  than  the  date 
indicated. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  South  Carolina  National 
Corporation,  Columbia,  South  Carolina 
(consumer  financing  and  credit 
insurance:  Hartsville,  South  Carolina): 
To  engage  in  the  activities  of  making  or 
acquiring  loans  or  other  extensions  of 
credit  for  its  own  account  such  as  would 
be  made  by  a  consumer  finance 
company;  servicing  loans  and  other 
extensions  of  credit  for  the  account  of 
others:  and  offering  credit  life  and  credit 
accident  and  health,  and  property 
insurance  directly  related  to  its 
extensions  of  credit.  The  activities  will 
be  conducted  at  an  office  located  in 
Hartsville,  South  Carolma,  serving 
Hartsville,  South  Carolina.  Comments 
on  this  apphcation  must  be  received  not 
later  than  December  14, 1982. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  American  Fletcher  Corporation, 
Indianapolis,  Indiana  (finance  and 
insurance  activities;  Indiana):  To  engage 
through  its  subsidiary,  American 
Fletcher  Financial  Services,  Inc..  in 
making  or.acquiring  loans  or  other 
extensions  of  credit  for  personal,  family 
or  household  purposes,  including  loans 
secured  by  home  equities,  purchasing 
consumer  installment  sales  finance 
contracts,  and  acting  as  agent  with 
respect  to  credit  Ufe  and  disabiUty 
insurance  on  borrowing  customers  and 
insurance  on  property  taken  as 
collateral  for  such  loans  and  contracts. 
These  activities  would  be  conducted 
from  an  office  in  Carmel,  Indiana, 
serving  Hamilton  County  and  Lawrence, 
Washington  and  Pike  Townships, 
located  in  Marion  County,  Indiana. 
Comments  on  this  application  must  be 
received  not  later  than  December  8, 
1982. 

2.  Town  Financial  Corporation, 
Hartford  Indiana  (financing  and 
insurance  activities:  Indiana  and 
Michigan]:  To  engage,  through  its 


subsidiary  Town  Finance  Company, 
Inc..  in  consumer  finance  activites. 
including  the  extension  of  direct  loans  to 
consumers,  the  discount  of  retail  and 
installment  notes  on  contracts,  and 
acting  as  agenct  for  the  sale  of  Ufe  and 
accident  and  health  insurance  directly 
related  to  its  extension  of  credit.  These 
activities  will  be  conducted  from  an 
office  in  South  Bend,  Indiana,  serving 
the  city  of  South  Bend,  Indiana,  and  that 
area  of  Indiana  within  a  20  mile  radius 
of  South  Bend,  Indiana,  and  Cass 
County,  Michigan.  Comments  on  this 
application  must  be  received  not  later 
than  December  8,  1982. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  ).  Hedblom.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  First  Bank  System.  Inc., 
Minneapolis,  Minnesota  (underwriting 
credit  life  insurance  and  credit  accident 
and  health  insurance:  Arizona):  To 
engage,  through  its  subsidiary,  First 
Bank  System  Life  Insurance  Company, 
in  underwriting  credit  life  insurance  and 
credit  accident  and  health  insurance 
which  is  directly  related  to  extensions  of 
credit  by  subsidiaries  of  First  Bank 
System,  Inc.  These  activities  woud  be 
conducted  from  an  office  in  Phoenix, 
Arizona,  serving  the  Phoenix,  Arizona 
metropolitan  area.  Comments  on  this 
application  must  be  received  not  later 
than  December  8,  1982. 

D.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street,  Dallas.  Texas 
75222; 

1,  Coronado  Bancshares.  Inc.,  El  Paso. 
Texas  (leasing  activities;  Texas):  To 
engage  through  its  de  novo  subsidiary. 
Coronado  Capital  Leasing  Corporation. 
d/b/a  Coronado  Leasing  Corporation  in 
leasing  to  consumer  and  commercial 
businesses  personal  items  of  property 
and  equipment.  These  activities  will  be 
conducted  from  offices  in  El  Paso,  Texas 
and  serving  the  trade  area  consisting 
primarily  of  El  Paso  County,  Texas. 
Comments  on  this  appliction  must  be 
received  not  later  than  December  15, 
1982. 

2.  Southwest  Bancshares,  Inc., 
Houston,  Texas  (servicing  activities; 
United  States);  To  engage,  through  its 
subsidiary  Southwest  Bancshares  Credit 
Services,  Inc.,  in  performing  servicing 
activities  relating  to  the  issuance  and 
use  of  credit  cards  and  other  credit 
arrangements,  including  solicitation  of 
customers,  credit  analysis,  establishing, 
servicing  and  processing  of  accounts, 
billing  and  collections,  and  related 
activities.  These  activities  would  be 
conducted  from  an  office  located  in 
Dallas,  Texas,  serving  the  entire  United 
States.  Comments  on  this  apphcation 


must  be  received  not  later  than 
December  15. 1982. 

E.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  400  Sansome  Street.  San 
Francisco.  Cahfomia  94120: 

1.  Midland  Bank  PLC,  Midland 
California  Holdings,  Ltd.,  both  of 
London,  England  and  Crocker  National 
Corporation.  San  Francisco.  California 
(bank  holding  companies),  (insurance 
activities;  California):  Propose  to 
engage,  through  a  de  novo  subsidiary. 
Crocker  Life  Insurance  Company,  in  the 
underwriting  and  reinsuring  of  credit  life 
and  credit  accident  and  health 
insurance  directly  related  to  extensions 
of  credit  by  Crocker  National 
Corporation's  bank  and  nonbank 
subsidiaries  in  the  State  of  California. 
These  activities  would  be  conducted 
from  an  office  located  in  San  Francisco. 
California  and  would  serve  the  State  of 
California.  Comments  on  this 
application  must  be  recieved  not  later 
than  December  15, 1982. 

Board  of  Governors  of  the  Federal  Re.serve 
System,  November  16. 1982. 
James  McAfee. 

Associated  Secretary  of  the  Board. 

|FR  Doc.  82-31881  Filed  11-19-82;  8:45  am) 
BILUNG  CODE  8210-01-W 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Nursing  Student  Loan  Repayment 
Program 

agency:  Public  Health  Service  (PHS). 
Health  Resources  and  Services 
Administration.  HHS. 
action:  Notice  of  the  discontinuation  of 
the  acceptance  of  applications  for  the 
Educational  Loan  Repayment  Program. 

summary:  This  Notice  announces  that 
the  Department  of  Health  and  Human 
Services  will  no  longer  accept 
applications  from  nurses  who  wish  to 
enter  into  an  agreement  to  serve  in  a 
shortage  area  in  return  for  which  a 
portion  of  an  individual's  educational 
loans  will  be  repaid  as  authorized  by 
section  836(h)  of  the  Public  Health 
Service  Act.  This  decision  is  based  on 
the  fact  that  Federal  funds  are  no  longer 
available  for  the  repayment  of  nursing 
educational  loans.  Nurses  and  nursing 
schools  are.  therefore,  advised  that 
repayment  of  loans  in  return  for  service 
in  a  shortage  area  is  no  longer  a  viable 
option. 

EFFECTIVE  DATE:  Immediately. 


FOR  FURTHEI 

Michael  Hen 
of  Student  A 
Professions, 
Resources  ai 
5600  Fishers 
20857  (telep? 

(Catalog  of  Fe 
13.364.  Nursinj 

Dated:  Novt 
Robert  Grahai 

Administrator 
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FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Heningburg.  Director,  Division 
of  Student  Assistance,  Bureau  of  Health 
Professions,  Room  8A-33,  Health 
Resources  and  Services  Administration, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857  (telephone  301  443-4540). 

(Catalog  of  Federal  Domestic  Assistance  No. 
13.364.  Nursing  Student  Loan  Program). 

Dated:  November  16,  1962. 
Robert  Graham, 

Administrator.  Assistant  Surgeon  General. 

|FR  Df)C  82-31923  Filed  11-19-82:  BAS  am] 
BILLING  CODE  4160-16-M 


Office  of  Human  Development 
Services 

Federal  Council  on  the  Aging;  Meeting 

AGENCY  HOLDING  THE  MEETING:  Federal 
Council  on  the  Aging. 
TIME  AND  date:  Meeting  begins  at  9;30 
AM  on  Wednesday,  December  8,  1982 
and  ends  at  3:00  PM  on  Thursday. 
December  9,  1982. 

PLACE:  First  Floor  Aduitorium.  Hubert  H 
Humphrey  Building,  200  Independence 
Avenue.  SW,  Washington,  DC  20201. 
STATUS:  Meeting  is  open  to  the  public. 
CONTACT  PERSON:  Rita  Lowry,  Room 
309D,  HHH  Building,  245-2451. 

The  Federal  Council  on  the  Aging  whs 
established  by  the  1973  Amendments  to 
the  Older  Americans  Act  of  1965  (Pub.  L 
93-29,  42  U.S.C.  3015)  for  the  purpose  of 
ddvising  the  President,  the  Secretary  of 
Health  and  Human  Services,  the 
Commissioner  on  Aging  and  the 
Congress  on  matters  relating  to  the 
special  needs  of  older  Americans. 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  (Pub. 
L,  92-453,  5  U.S.C.  App.  1,  Sec.  10,  1976) 
that  the  Council  will  hold  a  meeting 
December  8-9,  1982  from  9:30  AM  to  5:30 
PM  and  from  9:00  AM  to  3:00  PM 
respectively  in  the  First  Floor 
Auditorium  of  the  Humber  M.  Humphrey 
Building,  200  Independence  Avenue, 
SW,  Washington,  DC  20201. 

The  agenda  will  include  discussions 
of:  reauthorization  of  the  Older 
Americans  Act;  Overview  of  the 
National  Employment  Policy  and  Older 
Americans  Project;  and  the  future 
structure  of  employment  opportunities 
for  older  Americans.  Some  time  has  also 
been  allotted  for  FCA  committee 
sessions. 

Duted;  November  5.  1982 
Adelaide  Attard, 

Chairperson,  Federal  Council  on  the  Agin}>. 

|KR  DoL   h:-J1890  Filed  11-19-82:  8  4S  imij 
BILLING  CODE  4130-01-M 


Public  Health  Service 

National  Institutes  of  Health; 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H,  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27. 1975.  as 
amended  most  recently  at  47  FR  23024. 
May  26, 1982)  is  amended  to  reflect  the 
following  changes:  (1)  Abolish  the 
Baltimore  Cancer  Research  Center. 
Division  of  Cancer  Treatment,  National 
Cancer  Institute  (NCI).  This  change  will 
allow  for  the  phasing  out  of  NCI's 
clinical  research  facilities  in  Baltimore 
which  are  no  longer  needed  there.  The 
resources  dedicated  to  this  program  will 
be  utilized  eleswhere  in  the  Division  of 
Cancer  Treatment.  (2)  Abolish  the 
Neurological  Disorders  Program,  and 
establish  the  Convulsive, 
Developmental,  and  Neuromuscular 
Disorders  F>rogram  and  the 
Demyelinafing,  Atrophic  and  Dementing 
Disorders  Program  in  the  National 
Institute  of  Neurologicd!  and 
Communicative  Disorders  and  Stroke 
(NINCDS).  These  changes  will  result  in 
reducing  a  large  program  into  two 
manageable  si7.e  programs  and  will 
result  in  more  effective  and  efficient 
administration  of  these  programs. 

Sec.  HN-B.  Organization  and 
Functions  is  amended  as  follows:  (1) 
Under  the  heading  Xational  Cancer 
Institute  (XHCI.  delete  the  statement  for 
the  Baltimore  Cancer  Researt;h  Center 
(HNC63),  Di\ision  of  Cancer  Treatment 
{HNC6),  in  its  entirety. 

(2)  Under  the  heading  National 
Institute  of  .Xeurological  and 
Communicative  Disorders  and  Stroke. 
delete  the  statement  for  the 
Seurologica!  Disorders  Program  (HN- 
Q5J  in  its  entirety,  and  after  the 
statement  for  the  E.xtramural  Activities 
Program  (HN-Qjj.  add  the  following: 

Convulsive,  Developmental,  and 
Neuromuscular  Disorders  Program 
(HN-Q8).  (1)  Plans  and  directs  a 
program  of  grant  and  contract  support 
for  research  and  research  training  on 
convulsive,  developmental  and 
neuromuscular  disorders  to  insure 
maximum  utilization  of  available 
resources  in  attainment  of  Institute 
objectives;  (2)  maintains  surveillance 
over  developments  in  program  areas 
and  assesses  the  national  need  for 
research  in  the  cause,  prevention, 
diagnosis,  and  treatment  of  convulsive, 
developmental  and  neuromuscular 
disorders,  in  technological  development 
in  the  application  of  research  findings, 


and  for  research  training  in  these  areas; 
(3)  determines  program  priorities  and 
recommends  funding  levels  for  programs 
to  be  supported  by  grants:  (4) 
determines  priorities  and  funding  levels 
for  research  to  be  supported  by 
contracts:  (5)  collaborates  with  the 
intramural  program  in  the  Institute  and 
NIH-wide  and  maintains  an  awareness 
of  national  research  efforts  in  program 
areas:  (6)  prepares  reports  and  analyses 
of  national  needs  to  assist  Institute  staff 
and  advisory  groups  in  carrying  out  their 
responsibilities  and  developing  new 
areas  of  emphasis;  and  (7)  consults  with 
voluntary  health  organizations  and  with 
professional  associations  in  identifying 
research  needs  and  developing 
programs  to  meet  these  needs. 

Demyelinating,  Atrophic,  and 
Dementing  Disorders  Program  (HN-Q9). 
(1)  Plans  and  directs  a  program  of  grant 
and  contract  support  for  research  and 
research  training  on  demyelinating. 
atrophic,  and  dementing  disorders  to 
insure  maximum  utilization  of  available 
resources  in  attainment  of  Institute 
objectives:  (2)  maintains  surveillance 
over  developments  in  program  areas 
and  assesses  the  national  need  for 
research  in  the  cause,  prevention, 
diagnosis,  and  treatment  of 
demyelinating,  atrophic,  and  dementing 
disorders,  in  technological  development, 
in  the  application  of  research  findings. 
and  for  research  training  in  these  areas: 
(3)  determines  program  priorities  and 
recommends  funding  levels  for  programs 
to  be  supported  by  grants:  (4) 
determines  priorities  and  funding  levels 
foi"  research  to  be  supported  by 
contracts;  (5)  collaborates  with  the 
intramural  program  in  the  Institute  and 
NIH-wide  and  maintains  an  awareness 
of  national  research  efforts  in  program 
areas;  (6)  prepares  reports  and  analyses 
of  national  needs  to  assist  Institute  staff 
and  advisory  groups  in  carrying  out  their 
responsibilities  and  developing  new 
areas  of  emphasis:  and  (7)  consults  with 
voluntary  health  organizations  and  with 
professional  associations  in  identifying 
research  needs  and  developing 
programs  to  meet  these  needs. 

Dated:  November  10.  1982. 
Richard  S.  Schweiker, 
Secretary'. 

|FR  Diir  B2-31B91  Filed  ll-l<i-R2  8;«5  am| 
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Office  of  the  Secretary 

Advisory  Council  on  Social  Security; 
Meeting 

AGENCY:  Ofbce  of  the  Secretary  HHS 
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ACTKMC  Notice  of  meeting. 


SUMMAMV:  Pursuant  to  Section  \Q(a\(Z] 
of  Pub.  L  92-463.  the  Federal  Advisory 
Committee  Act  notice  is  kereby  given  of 
a  meeting  of  the  Advisory  Councii  on 
Social  Security,  as  established  by  the 
Secretary  of  Health  and  Human 
Services,  in  accordance  with  Section  706 
of  the  Social  Security  Act,  42  U.S.C  907. 
DATE/ ADDRESS:  The  meeting  wiii  be 
held  on  December  12-13, 1982  at  the 
Capitol  Holiday  Inn,  530  C  Street,  S.W.. 
Washington,  D.C.  20024.  The  Meeting 
will  be  held  from  2:00  to  7:30  p.ni.  on 
December  12,  and  from  8:00  a.m.  to  4.00 
p.m.  on  December  13. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  R.  Burke,  Executive  Director, 
200  Independence  Avenue,  S.VV., 
Washington,  DC.  20201;  telephone  202/ 
755-8670  or  755-8671. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Attendance  will  be  limited  to  the  space 
available.  The  meeting  will  be 
structured  as  follows:  December  12  will 
be  constituted  as  a  meeting  of  the 
Advisory  Council;  on  December  13,  the 
period  from  8:00  a.m.  to  12:00  noon  will 
be  constituted  as  a  public  hearing:  the 
period  from  1:30  to  4:00  p.m.  is 
designated  as  a  Council  meeting.  For  the 
hearing,  interested  parties  are  invited  to 
present  testimony  on  Medicare  issues 
Presenters  should  submit,  three  days  in 
advance,  15  copies  of  their  presentation. 
Oral  presentation  should  summarize  the 
written  statement,  and  will  be  limited  to 
a  maximum  of  five  minutes.  Only  those 
requesting  in  advance  to  appear  will  be 
permitted  to  present  oral  statements. 
Submit  written  requests  to  the  Advisory 
Council  on  Social  Security,  ATT:  Public 
Hearing,  200  Independence  Avenue, 
S.W.,  Washington,  D.C.  20201,  or 
telephone  202/755-8670  or  755-8671   The 
Chairperson  or  Executive  Director 
reserves  the  right  to  determine  order  of 
presentation,  but  will  make  every  effort, 
■  within  the  time  constraints,  to  hear  all 
who  wish  to  be  heard.  Another  public 
hearing  will  be  held  in  Washington,  D.C. 
in  January,  on  a  date  to  be  announced. 
Interested  organizations  should  be 
aware  that  the  Council  wdl  also  hold 
one-day  public  hearings  within  the  next 
120  days  in  Atlanta.  Chicago,  and  San 
Francisco  on  dates  to  be  determined. 
Sign  language  interpreting  services  will 
be  provided  if  requested  in  advance. 
Correspondence  can  be  addressed  to 
Advisory  Council  on  Social  Security.  ,;00 
Independence  Avenue,  S  W  , 
Washington,  D.C.  20201. 

The  proposed  meeting  agenda 
includes  further  briefings  and  discussion 
on  the  Medicare  program;  briefing  on 


on-going  and  completed  research, 
demonstration  and  data  aspects  of  the 
Medicare  pragram,  and  stich  other 
business  as  the  Chairperson,  the 
Executive  Director,  or  the  membership 
may  put  before  the  Council. 

A  previwis  meeting  of  the  Advisory 
Council  on  Social  Security  was 
.innoiinced  in  47  FR.  46888. 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the 
Adminstrative  Officer,  Advisory  Council 
on  Social  Security,  Room  317-H,  HHH 
Building,  200  Independence  Avenue, 
S.W..  Washington,  DC.  20201. 

Thomas  R.  Burke, 

Executive  Director 

(FB.  Doc-  82-318S3  FiM  11-19-  82;  «:45  dm) 
BILLING  CO0£  4t20-03-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

(Docket  No.  N-82-11821 

Mutual  Mortgage  Insurance  and 
Insured  Home  Improvement  Loans; 
Changes  in  Maximum  Mortgage 
Amounts 

agency:  Office  of  the  Assistant 

Secretary  for  Housing^Federal  Housing 
Commissioner,  HUD 

ACTION:  .Notice  of  revisions  of  certain 
area  maximum  mortgage  amounts. 


SUMMARY:  Section  203(b)(2)  of  the 
National  Housing  Act  authorizes  area- 
wide  one-  to  four-family  mortgage  limits 
for  insured  mortgages  in  market  areas 
and  local  jurisdictions  found  by  the 
Secretary  to  be  high-cost  areas.  Section 
214  of  the  Act  authorizes  maximum 
mortgage  limits  for  insured  mortgages  in 
Alaska.  Guam  or  Hawaii  which  may 
exceed  otherwise  applicable  maxima  by 
up  to  one-half  thereof.  This  notice  (1) 
identifies  additional  high  cost  areas 
(and  new  dollar  limitations  for  those 
nreas]  based  upon  the  Federal  Housing 
Commissioner's  finding  that  middle-  and 
moderate-income  persons  have  limited 
housing  opportunities  because  of  high 
prevailing  housing  sales  prices  in  the 
designated  areas,  and  (2)  publishes 
higher  maximum  mortgage  aioounts 
applir:abie  to  Alaska,  Guam  and  Hawaii, 
based  upon  the  Commissioner's  finding 
that,  because  of  high  costs  prevailing  in 


those  jurisdictions,  it  n  not  feasible  to 
constmct  dvrellings  wHhin  otherwise 
applicable  maximum  mortgage  amotmts 
without  sacriftoe  of  sound  standards  of 
construction,  design  and  Kvability. 

EFFECTIVE  DATE:  November  22, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  J.  Cooats,  Director,  Single  Family 
Development  Division,  Department  of 
Housing  and  Urban  Development,  Room 
9270,  451  Seventh  Street,  S.W., 
Washington,  D.C.  20410,  (202)  755-6720. 
(This  is  not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  The 

Housing  and  Community  Development 
Act  of  1980  amended  the  National 
Housing  Act  to  permit  changes  in 
maximum  mortgage  amounts  under 
HUD's  single  family  mortgage  insurance 
programs  to  reflect  the  regional 
differences  in  the  cost  of  housing.  The 
Secretary  was  authorized  to  increase  the 
statutory  limits  on  an  area-by-area  basis 
after  taking  into  consideration  the 
extent  to  which  moderate-  and  middle- 
income  persons  have  limited  housing 
opportunities  in  an  area  due  to  high 
prevailing  housing  sales  prices. 

In  the  case  of  mortgages  insured 
luider  Section  203(b)  of  the  National 
Housing  Act,  the  statute  provided  that 
the  increased  limits  could  not  exceed 
the  lesser  of  (A)  133J4  percent  of  the 
statutory  limit,  or  (B)  95  percent  of  the 
median  one-family  house  price  in  the 
area  in  the  case  of  a  one-family 
residence,  107  percent  of  such  median 
price  in  the  case  of  a  two-family 
residence,  130  percent  for  a  three-family 
residence,  and  150  percent  for  a  four- 
family  residence.  This  provision  is  also 
apphcable  to  Sections  203(k),  213,  220, 
222.  240,  244,  245,  809.  and  810  of  the 
National  Housing  Act.  Section  214  of  the 
National  Housing  Act  authorizes  special 
high  cost  area  limits  for  Alaska,  Guam 
or  Hawaii. 

Nationally  established  statutory 
mortgage  limits  are  specified  in  24  CFR 
203.18(a)  and  have  been  increased  in 
designated  areas  to  amounts  published 
on  January  7, 1982  (47  FR  917). 

24  CFR  203.18b(a)  authorizes  the 
Federal  Housing  Commissioner,  in  any 
geographical  area  where  the 
Commissioner  finds  that  middle-  and 
moderate-income  persons  have  limited 
housing  opportunities  due  to  the  high 
prevailing  housing  sales  prices,  to  raise 
the  statutory  dollar  limits  and 
previously  published  increased  amounts 
by  publishing  revised  dollar  limitations 
in  the  Federal  Register. 

Accordingly,  the  Commissioner  is 
hereby  publishing  revised  dollar 
limitations  for  the  following  areas: 


Baltimore.  MD  SM! 
Shrevepofl-Bossief 
State  of  Wyoming 
Tucson.  Anzona  SI 
Seattle-Everett.  Wi 


State  of  Alaska 

Terntory  of  Guam.. 
State  of  Hawaii 


In  cases  w 
consider  tha 
m.ortgage  liir 
areas  curren 
limits  and  nc 
do  not  accur 
which  model 
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opportunities 
housing  sale: 
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which  high  c 
construct  dw 
of  sound  stai 
design  and  li 
submit  docui 
of  an  alterna 
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include  local 
new  and  exii 
recent  perioc 
longer).  Reqi 
maximum  mi 
the  approprii 
submitted  to 
Office  for  rei 
Field  Offices 
requests,  doc 
recommenda 
Secretary  foi 

A  Finding 
with  respect 
been  made  ii 
regulations  ii 
implement  Si 
National  En\ 
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Impact  is  avi 
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1 -family 

2-faiTi.ly 

3-tamity 

4-»am»y 

Baltimore.  MD  SMSA.  Excluding  Howard  and  Anne  Anjndel  Counties        .     . .. 

$74,000 
75  500 
75.000 
77.200 
82.100 

S83  000 
84.250 
84.000 

87.000 
92,100 

$101,000 
103,000 
102,500 
105.250 
111.650 

$117  SCO 

Shrevepofl-Bossier.  Louisiana  SMSA 

119  250 

Statft  of  Wyrvnirv)                                        

Tucson.  An2ona  SMSA „_„__       __„.           „. 

Seattle-Everett  Washington  SMSA „    _ 

116,000 
122.500 
127.700 

The  Federal  Housing  Commissioner 
also  is  authorized  to  increase  maximum 
mortgage  amounts  by  not  to  exceed  one- 
half  the  otherwise  applicable  maximum 
(including  high  cost  area  maximums) 
where  the  Qommissioner  finds,  because 
of  high  costs  in  Alaska,  Guam  or 
Hawaii,  that  it  is  not  feasible  to 
construct  dwellings  without  the  sacrifice 


of  sound  standards  of  construction, 
design  and  livability  within  the 
maximum  mortgage  limits  which  woultl 
otherwise  apply. 

Accordingly,  the  Commissioner,  based 
on  such  findings,  is  hereby  publishing 
applicable  dollar  limitations  for  Alaska. 
Guam  and  Hawaii  as  follows: 


1 -family  I  2-family      3-fam(ty 

4-family 

State  of  Alaska 

$135,000  '$151,950    $183  975 
101.250       114.000       138,000 
135.000      151.950      183.975 

S213  975 

Territory  of  Guam 

State  nf  Hawaii 

160.500 
213.975 

In  cases  where  interested  parties 
consider  that  the  designated  maximum 
mortgage  limits  for  any  area  (including 
areas  currently  subject  to  statutory 
limits  and  not  the  subject  of  this  notice), 
do  not  accurately  reflect  the  extent  to 
which  moderate-  and  middle-income 
persons  have  limited  housing 
opportunities  due  to  high  prevailing 
housing  sales  prices  (or  in  the  case  of 
Alaska,  Guam  or  Hawaii,  the  extent  to 
which  high  costs  make  it  infeasible  to 
construct  dwellings  without  the  sacrifice 
of  sound  standards  of  construction, 
design  and  livability),  the  parties  may 
submit  documented  evidence  in  support 
of  an  alternative  maximum  mortgage 
limit.  Such  documentation  should 
include  local  market  sales  price  data  for 
new  and  existing  home  sales  covering  a 
recent  period  of  time  (3  months  or 
longer).  Requests  for  adjustments  to 
maximum  mortgage  limits,  together  with 
the  appropriate  documentation,  shall  be 
submitted  to  the  appropriate  HUD  Field 
Office  for  review  and  recommendation. 
Field  Offices  shall  forward  such 
requests,  documentation  and 
recommendations  to  the  Assistant 
Secretary  for  Housing  for  determination. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50  which 
implement  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10278, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Washington,  DC.  20410. 


Hdled.  November  10,  1983. 

Philip  Abrame. 

A  ssistant  Secretary  for  Housing  Federal 
Housing,  Commissioner. 

[VR  Dor.  fl2-,11329  Filed  11-19-82.  8;4S  am) 
BILLING  CODE  4210-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  Species  Permit;  Receipt 
of  Applications 

Applicant:  Friintier  Birds,  Wauneta, 
NE. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
pair  of  captive-bred  nene  [Branta 
sandvicensis]  from  the  Denver  Zoo 
Denver,  Colorado  for  enhancement  of  •' 
propagation. 

Humane  cure  and  treatment  during 
transport,  if  applicable,  has  been 
indicated  by  the  applicants. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  in  Room  601,  \0&3  N. 
Glebe  Rd,,  Arlington,  Virginia,  or  by 
writing  to  the  U.S.  Fish  &  Wildlife  " 
Service,  WPO,  P.O.  Box  3654,  Arlington, 
VA  22203. 

This  application  has  been  assigned 
file  number  PRT  2-9808.  Interested 
persons  may  comment  on  these 
applications  within  30  days  of  the  date 
of  this  publication  by  submitting  written 
data,  views,  or  arguments  to  the  above 
address.  Please  refer  to  the  file  number 
when  submitting  comments. 


Dated  November  17,  1982. 

Robert  J.  Batky, 

.-^i7,,'7i,'  Chief.  Branch  of  Permits.  Federal 
IWIii'ifp  Permit  Office. 

"K  I)i.(    B;-3ia-l  Fili'ii  15-1<»_82  845  ami 
BILLING  CODE  4310-S5-M 

Bureau  of  Land  Management 

IN-2791 

Nevada;  Classification  Vacated 

November  12. 1982. 

1.  Pursuant  to  the  authority  delegated 
by  Bureau  Order  701  and  amendments 
thereto,  the  Bureau  of  Land  Management 
multiple  use  classification  N-279  was 
published  in  the  Federal  Register  on 
February  3,  1967  (FR  Doc  67-1270). 
Pursuant  to  the  Classification  and 
Multiple  Use  Act  of  September  19.  1964 
(43  U.SC.  1411-18)  and  the  43  CFR  Part 
2460  regulations,  this  action  classified 
approximately  156.000  acres  of  public 
land  in  Churchill  County,  Nevada,  for 
multiple  use  management  The  land  was 
segregated  from  appropriation  under  the 
agricultural  land  laws,  from  sale  under 
section  2455  of  the  Revised  Statutes  and 
the  Public  Land  Sale  Act  of  September 
19,  1964:  from  exchange  under  section  8 
of  the  Taylor  Grazing  Act;  and  from 
lease  or  sale  under  the  Recreation  and 
Public  Purpose  Act  of  June  14. 1926.  Four 
areas  containing  200  acres  were  further 
segregated  from  all  forms  of 
appropriation  including  the  mining  laws, 
but  not  the  mineral  leasing  and  material 
sale  laws, 

2.  Pursuant  to  43  CFR  2461.5(c)(2),  the 
classification  is  hereby  vacated  with  the 
exception  of  the  following  described 
areas: 

Mount  Diablo  Meridian,  Nevada 

T.  17  N..  R.  37  E. 

Sec.  3.  NWK.NWti.  (UNR  Research  Plot) 
T.  18  N..  R.  37  E. 

Sec.  29.  S)iNE)iSWK4,  NJ^SEK.SWK,.  (UNR 
Research  Plot) 

Sec.  30,  NEJiSEK,.  (Cold  Springs  Pony 
Express  Stations) 

Sec.  33,  SfeNW);.  (Cold  Springs  Pony 
Express  Stations) 

The  area  described  above  comprises 
approximately  200  acres.  Tliese  areas  are 
valuable  for  scientific  and  historical 
information  and  will  remain  classified  for  a 
period  of  5  years  from  the  date  of  this 
publication  at  which  time  the  classification 
will  again  be  reviewed. 

3   .W  9:00  am.  on  December  22.  1982, 
all  the  land  except  that  described  m 
paragraph  2  above  is  hereby  open  to  tin 
operation  of  all  the  public  land  laws, 
subject  to  valid  existing  rights 
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4.  All  the  land  described  in  the 
original  classification  remains  open  to 
the  minetai  leasing  laws. 

5.  All  valid  applications  received  prior 
to  or  at  9:00  a.m.  on  December  22.  1982. 
will  be  considered  as  simultaneously 
filed.  All  other  applications  received 
will  be  considered  in  the  order  of  niing. 

Inquiries  ooacemin^  this  lajad  should 
be  addressed  to  the  Chief,  Division  of 
Operations,  Bureau  of  Land 
Management,  P.O.  Box  12000,  Reno, 
Nevada  8952a 
Edward  F.  Spang.  i 

State  Director.  Nevada. 

[FR  Doc.  82-31878  Filed  ll-19-«2:  445  dm] 
BILUNG  COO£  4310-«4-M 


[N-1025]  I 

Nevada;  Classification  Vacated 

November  12, 1«I2. 

1.  Pursuant  to  the  authority  delegated 
by  Bureaa  Order  701  and  amendments 
thereto,  the  Bureau  of  Land  Management 
multiple  use  classification  N-102S  was 
published  in  the  Fedenl  Ragistsr  on 
December  12, 1968  (FR  Doc  68-14835). 
Pursuant  to  the  aassification  and 
Multiple  Use  Act  of  September  19,  1964 
(43  U.S.C.  1411-18)  and  the  43  CFR  Part 
2460  regulations,  this  action  classified 
approximately  2.488.400  acres  of  public 
land  in  Lander  County,  Nevada,  for 
multiple  use  management  The  land  was 
segregated  from  appropriation  under  the 
agricultural  land  laws.  Seven  areas 
containing  960  acres  were  farther 
segregated  from  all  forms  of 
appropriation  including  the  mining  laws, 
but  not  the  Recreation  and  Public 
Purpose  Act  (44  StaL  741)  as  amended. 
nor  the  mineral  leasing  and  material 
sale  laws. 

2.  Pursuant  to  43  CFR  2461.5(c)(2).  t.he 
classification  is  hereby  vacated  with  the 
exception  of  the  following  described 
areas: 

Mount  Diablo  .Meridian,  \evada 

T  16  .\..  R.  38  E., 

Sec.  8,  N'liSE'*  (Carroll  Sununit  Vegetative 

Study  Plot], 

T  19  N'„  R.  41  E.. 

Sec.  20,  Et^.NEn  (Mount  .^;rv  Stage  Station^. 

Sec.  21,  .WV'i. 

T  20  N'..  R.  43  E., 

Sec  2a.  SEiiSEy,  (Italian  Canyon 
Vegetative  Study  Plot). 
T.  20  N..  R.  44  E., 

Sec.  11,  SiiSEnSWii,  SW^SW^iSEX 
(William  Creek  Meadow  Restoration 
Plots)-. 
Sec,  14.  WWW,.  VV<.VW»;NE>',; 
Sec  15.  SVV^.SE.^i,  WitSE'^SE'',; 
Sec,  22,  NEi^NWH.  NWiNE"..  VVJiNT-X 

NEi.  NEnsE>iNwn.  NitswnN^n 

T  laiiN.R  46E.. 

Sec.  n,  Wl^NEH,  EtiNTW!!  fl^ckison 
Summit  Pony  Express  Petroglyph  Site). 


T  20N.  R.48E.. 

Sec.  26.  SE'iN'WX  (Bates  Mountain  Three- 
Way  Pto<). 

The  area  described  above  comprises 
approximately  880  acres.  These  areas 
have  scientific  value  for  vegetative 
studies  and  cultural  information  and 
will  remain  classified  for  a  period  of  5 
years  from  the  date  of  this  publication  at 
which  time  the  classification  will  again 
be  reviewed. 

3.  At  9:00  am.  on  December  22,  1982, 
all  the  land  except  that  described  in 
paragraph  2  above  is  hereby  open  to  the 
operation  of  the  agricultural  land  Laws. 
subject  to  valid  existing  rights. 

4.  .\X  9:00  a.m.  on  December  22,  1982, 
the  following  described  land  known  as 
Mt.  Lewis  Communication  Site  will  also 
be  open  to  the  operation  of  the  mining 
laws: 

Mount  Diablo  Meridian,  Nevada 

T.  29  N..  R.  45  E., 
Sec.l2,  NJiNVVK,. 

This  area  comprises  approximately  80 

acres.  - 

5.  All  the  land  described  in  the 
original  clHssification  remains  open  to 
the  mineral  leasing  laws, 

6.  All  valid  applications  received  prior 
to  or  at  9:00  a.m.  on  December  22,  1982 
will  be  considered  as  simultaneously 
filed.  .Mi  other  applications  received 
will  be  considered  in  the  order  of  filing. 

Inquiries  concerning  this  land  should 
he  addressed  to  the  Chief,  Division  of 
Operations,  Bureau  of  Land 
Management.  PO  Bux  12000.  Reno, 
Nevada  89.i20. 
Edward  F  Spang. 
Siute  Director,  Nevada. 

|FR  Doc.  82-31879  FIM  11-19-82;  8:45  am| 
BILLING  CODE  4310-«4-M 


IN-2474) 

Nevada;  Classification  Vacated 

November  li  19(12- 

1.  Pursuant  to  the  authority  delegated 
by  Bureau  Order  701  and  amendments 
thereto,  the  Bureau  of  Land  Management 
multiple  use  classification  N-2474  was 
published  ui  the  Federal  Register  on 
December  3,  1970  (FR  Doc  70-16189). 
Pursuant  to  the  Classification  and 
Multiple  Use  Act  of  September  19,  1964 
(43  use.  1411-18]  and  the  43  CFR  Part 
2460  regulations,  this  action  classified 
approximately  1,980.000  acres  of  public 
land  m  Eureka  County,  Nevada,  for 
multiple  use  management.  The  land  was 
segresjated  from  appropriation  under  the 
agricultural  land  laws.  One  40  acre 
parcel  was  further  segregated  from  all 
forms  of  appropriation  including  the 
mining  laws,  but  not  the  Recreation  and 


Public  Purposes  Act  (44  Stat.  741)  as 
amended,  nor  the  mineral  leasing  and 
material  sale  laws, 

2.  Pursuant  to  43  CFR  2461.5(c)(2),  the 
classification  is  hereby  vacated  with  the 
exception  of  the  following  described 
parcel  known  as  Roberts  Creek 
Recreation  Area:  as. 

Mount  Diablo  Meridian,  Nevada 

T.  22  N..  R.  50  E. 

Sec.  2.NI4NEli,NEiiM 
T.  23N,  R.50E. 

Sec.  35,  SJ4SEy4SE)i. 

The  area  described  above  comprises 
approximately  40  acres.  This  area  has  high 
potential  recreational  value  and  will  remain 
classified  for  a  period  of  5  years  from  the 
date  of  this  publication  at  which  time  the 
classification  will  again  be  reviewed. 

3.  At  9:00  a.m.  on  December  22,  1982, 
all  the  land  except  that  described  in 
paragraph  2  above  is  hereby  open  to  the 
operation  of  the  agricultural  land  laws, 
subject  to  valid  existing  rights. 

4.  All  the  land  described  in  the 
original  classification  remains  open  to 
the  mineral  leasing  laws. 

5.  All  valid  aprplications  received  prior 
to  or  at  *00  a.m.  on  December  22, 1982, 
will  be  considered  as  simultaneously 
filed.  Ail  other  applications  received 
will  be  considered  in  the  order  of  filing. 

Inquiries  concerning  this  land  should 
be  addressed  to  the  Chief,  Division  of 
Operations,  Bureau  of  Land 
Management,  P.O.  Box  12000,  Reno. 
Nevada  89520. 
Edward  F.  Spang, 
State  Director,  Nevada. 

|FR  Doc  U.;-3iaao  FUed  ll-l»-a2.  8:45  ami 
BILLING  COOC  4310-84-U 


Minerals  Management  Service 

Oil  and  Gas  and  Sulphur;  Operations  in 
the  Outer  Continental  Shelf 

agency:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Development  and  Production 

Plan. 

summary:  This  Notice  announces  that 
Conoco  Inc,  Unit  Operator  of  the 
Eugene  Island  Block  266  Federal  Unit 
Agreement  No.  14-06-0001-864a 
submitted  on  October  27. 1982.  a 
proposed  armual  plan  of  development/ 
production  describing  the  activities  it 
proposes  to  conduct  on  the  Eugene 
Island  Block  266  Federal  Unit 

The  purpose  of  this  Notice  is  to  inform 
the  public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  197a 
that  the  Minerals  M,anagement  Service 
is  considering  approval  of  the  plan  and 


J  Ml 


Federal  Register  /  Vol.  47.  No.  225  /  Monday.  November  22.  1982  /  Notices 


that  it  is  available  for  public  review  at 
the  offices  of  the  Regional  Manager, 
Gulf  of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  N,  Causeway 
Lili'J..  Room  147,  Metairie,  Louisiana 
""■"■'11)2. 

FOR  FURTHER  rNFOHMATION  CONTACT: 

Minerals  Management  Service,  Public 
Records,  Room  147,  open  weekdays  9:00 
a.m.  to  3:30  p.m.,  3301  N.  Causeway 
Blvd..  Metairie,  Louisiana  70002,  phone 
(504)837^720.  ext.  226. 

SUPPLEMENTARY  INFO.IMATION:  Revised 

.ru'es  governing  practices  and 
procedures  imdf>r  which  the  Minerals 
Managem'-nt  Service  makes  information 
contained  m  dcvii'.opment  and 
productio'i  plans  available  to  affected 
states,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  on  December 
1  i   1979  (44  FR  53685).  Those  practices 
and  procedures  are  set  out  in  a  revised 
S  250.34  of  Title  30  of  the  Code  of 
Federal  Regulations. 

D,Hted:  November  1,5.  1932. 

John  L.  Rankin. 

.  \rfing  Regional  Manager.  Culf  of  Mexico 
OCS  Region. 

IFR  Doc,  ai-.llMl  Filed  ll-19-8i  8:45  jm| 
BILLfNG  CODE  4310-31-V 


National  Park  Service 

Big  Cypress  National  Preserve;  Plan  of 
Operations  for  the  Purpose  of  Oil 
Drilling  Operations;  Availability 

In  accordance  with  Section  9  52  of 
Title  36  cf  the  Code  of  Federal 
Regulations.  B:g  Cypress  National 
Preserve  has  received  from  Exxon 
Company,  U.S.A.,  a  Plan  of  Operations 
f'r  the  purpose  of  oil  drilling  in  the 
Brt  \  ("^r  Island  area  of  the  Preserve,  The 
piini  c  is  invited  to  review  and  comment 
on  the  Plan  of  Operations,  copies  of 
V.  Inch  are  available  for  review  duriro 
normal  business  hours  at  Everglades 
N  ilioral  Park,  Route  27,  12  miles  south 
of  1  lomestead,  Florida;  Big  Cypress 
N'.dional  Preserve,  Ochopee,  Florida; 
Miani-Dade  Public  Library  System, 
Mam  Library,  1  Biscayne  Boulevard, 
Miami.  Florida;  Collier  County  Public 
libraiy,  650  Central  Avenue,  .Naples, 
Florida:  and  at  the  National  Park 
Service.  Southeast  Regional  Office,  75 
Spiing  Sirect,  S.W.,  Atlanta,  Georgia. 
Cij.m.m.ents  received  on  or  before 
December  22,  1982,  will  be  entered  into 
i.ne  official  record.  For  further 
infi.-rmation,  contact  Pat  Tolle, 
Management  Assistant.  Everglades 
National  Park  (305)  247-6211. 
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Dated:  Novembpr  10,  1982. 
Neal  G.  Guse, 

.'\cting  Rei.;jonaJ  Director.  Soatheasl  Rey'inn 

|FR  Doc-  82-31H.q7  Filed  11-19-82;  S:45  ami 
BILLING  COO€  4310-7(W«i 


INTERSTATE  COMMERCE 
COMMISSION 

[No.  38925) 

All  Freight  Transportation,  Inc.; 
Petition  for  Exemption  From  Tariff 
Filing  Requirements 

AGENCY:  Irterstale  Commerce 

Comiiiission. 

action:  .Notice  of  provisional 

exemption. 

summary:  All  Freight  Transportation, 
Inc.,  a  motor  contract  carrier,  is 
provisionally  granted  an  exemption  from 
requirements  of  49  U.S.C.  10702, 10761, 

and  10762. 

DATES:  Comments  are  due  on  December 
7,  1982.  1  he  sought  relief  will  become 
effective  on  December  22.  1982,  unless, 
in  response  to  adverse  comments  filed. 
the  Commission  issues  a  further 
decision  withdrawing  this  relief, 
ADDRESS:  Send  an  original  and,  if 
possiiiie,  15  copies  of  comments  to: 
Room  5340,  Interstate  Commerce 
Commission,  Wasbmpton.  D.C.  20123. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Galloway  (202)  275-7278.  or 
Tom  Smerdon  (202)  275-7277. 
SUPPLEMENTARY  INFORMATION:  ,\11 

Fn-;ght  Transportation.  Inc.  (AFTN).  is  a 
motor  contract  carrier  serving  several 
shippers  virtually  nationwide.  It  holds 
authority  pursuant  to  permit  No.  MC- 
152671.  On  numerous  instances  it  has 
filed  a  special  tariff  authority  to  serve 
new  points  for  the  accounts  of  named 
shippers,  particularly  Oredda  Foods, 
Inc.  AFTN  has  petitioned  for  an 
exempti(3n  from  tariff  filing  requirements 
for  its  existing  contract  operations. 

Seel, on  lf)r02(b)  of  the  Interstate 
Commerce  Act  requires  contract  carriers 
til  l;ie  with  the  Commission  actual  and 
minimum  rates  for  the  transportation 
they  p.-o\.de.  Section  10761  prohibits 
transportation  without  a  tariff  on  file 
with  the  Commission,  and  section  10762 
sets  foith  general  tarilT  requirements 
including  contract  carrier  authority  to 
file  only  minimum  rates.  Each  of  these 
sections  authorizes  the  Commission  to 
grant  relief  to  contract  carriers  when 
relief  is  consistent  vtUh  the  public 
interest  and  the  transportation  policy  of 
section  10101. 

AFTN  seeks  exemption  from  these 
requirements  to  avoid  the  unnecessary 
expenses  which  handicap  its  efforts  to 


provide  an  economical  and  efficient 
service  under  its  existing  contracts. 
Petitioner  also  desires  to  avoid  the  delay 
th.it  occurs  wlien  tariff  filings  must 
precede  new  rates. ' 

Petitioner  s  request  is  well  grounded. 
\\  e  see  no  reason  to  deny  the  carrier 
and  the  shipper  the  savings  to  be 
realized  from  a  tariff  filing  exemption.  It 
appears  that  the  requirement  that  this 
carrier  .file  schedules  is  not  in  the  public 
interest  and  that  relief  will  promote  the 
transportation  policies  of  49  U.S.C. 
10101. 

We  provisionally  grant  the  sought 
exemption.  If  we  receive  timely  filed 
adverse  comments,  we  will  issue  a 
further  decision  addressing  them  and 
deciding  whether  this  tentative  approval 
ought  to  be  modified. 

This  decision  would  not  appear  to 
have  a  significant  effect  on  either  the 
qualify  of  the  human  environment  or 
conservation  of  energy  resources. 
However,  comments  may  be  submitted 
on  these  issues. 

(U.S.C.  10702(b).  10761(b).  and  10762(0) 

Decided:  November  15,  1982. 

By  the  Commission,  Division  1, 
Commissicners  Sterrett.  Simmons,  and 
Gradison.  Commissioner  Sterrett  was  absent 
and  did  not  participate. 

Agatha  L.  Mergenovich. 

Secretury. 

|FR  Ooc.  62-31888  Filed  n-1»-B2;  8:45  ami 
BILLING  CODE  703&-01-M 


Long  and-Short-Haul  Application  tor 
Relief  (Formerly  Fourth  Section 
Application) 

.\ ,:   16,  1982. 

This  application  for  iong-and-short- 
haul  relief  has  been  filed  with  the  I.C.C. 

Protests  are  due  at  the  I.C.C.  within  15 
days  from  the  date  of  publication  of  the 
notice. 

No.  43982.  Consolidated  Rail 
Corporation  (.No.  CR-20821/41/51).  rates 
on  alcoholic  beverages,  in  box  cars, 
between  Conrail  stations  within  Official 
Territory,  via  Conrail  direct,  in  its  TarifT 
ICC  CR  4461.  effective  December  4. 1982. 
Grounds  for  relief — Motor  Carrier 
Competition. 

By  the  Commission. 

Agatha  L.  Mergflnovicij, 
Secretary. 

|FR  Doc  B2-3ia&3  Filed  11-19-82;  8:46  ami 
BILUNG  CODE  703S-O1-M 


AFTN  also  offer*  to  provide  copies  of  its 
contracts  to  interested  pHrties.  Such  an  ofler  is  not 
necessary.  See  No.  3B828.  Three  Way  Corporation. 
Petition  For  Exemption  From  Tariff  Filing 
Requirements,  decided  June  23. 1962  (not  printed). 
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[Volume  No.  OP-5-2S5] 

Motor  Carriers;  Permanent  Authority, 
Republications  of  Grants  of  Operating 
Rights  Authority  Prior  to  Certification 

The  following  grants  of  operating 
rights  authorities  are  republished  by 
order  of  the  Commission  to  indicate  a 
broadened  grant  of  authority  over  that 
previously  noticed  in  the  Federal 
Register. 

An  original  and  one  copy  of  petition 
for  leave  to  intervene  must  be  filed  with 
Commission  within  30  days  after  the 
date  of  this  Federal  Register  notice 
addressing  specifically  the  issue(s) 
indicated  as  the  purpose  for 
republication. 

Agatha  L.  Mergeoovich,  { 

Secretary. 

MC  158859  (Sub-2)  (Republication], 
filed  June  17, 1982.  published  in  the 
Federal  Register  issue  of  July  14. 1982, 
and  republished  this  issue.  Applicant:  O 
DEAN  TRANSPORTATION.  INC.,  PO 
Box  127,  406  W.  WiUiamsburg  Rd., 
Sandston.  VA  23150.  Representative:  P 
Owen  Dean.  P.O.  Box  127,  Sandston,  VA 
23150.  An  Order  of  the  Commission. 
Review  Board  1, 1982  decided 
September  23, 1982.  and  served  October 
4, 1982,  finds  that  the  present  and  future 
public  convenience  and  necessity 
require  operations  by  applicant  in 
interstate  or  foreign  commerce  as  a 
contract  carrier,  by  motor  vehicle,  in 
foreign  commerce  only,  over  irregular 
routes,  transporting  meta!  products 
between  points  in  California.  Florida, 
Georgia,  Indiana,  Kentucky.  Maryland 
Missouri,  North  Carolina,  New  fersey. 
New  York,  Pennsylvania,  South 
Carolina,  Tennessee,  Texas.  Virginia. 
Washington,  and  Wisconsin,  on  the  one 
hand,  on  the  other,  points  in  the  United 
States  (except  Alaska  and  Hawaii) 
under  a  continuing  contract(s|  with 
Reynolds  Metals  Company,  Can 
Division,  of  Richmond,  VA,  that 
applicant  is  fit,  willing,  and  able 
properly  to  perform  such  service  and  to 
cunform  to  the  requirements  of  the 
Interstate  Commerce  .'^ct  and  the 
Commission's  rules  and  regulations  The 
purpose  of  this  republication  is  to 
indicate  the  applicant's  actual  grant  of 
authority. 

MC  159098  (Republication),  filed 
March  8,  1982,  published  in  the  Federal 
Register  issue  of  March  30,  1982,  and 
republished  this  issue.  .Apchcan;:  P.'VUL 
CHRISTENSEN  MANNING  d.b  a. 
MA.NNING  COMPANY  TRUCKING, 
P.O.  Box  3425,  875  E.  Center.  Logan.  UT 
84321.  Representative  Paul  C.  Manning 
557  East  900  North,  Logan,  UT  84321  An 
Order  of  the  Commission,  Division  2. 
decided  October  13. 1982,  and  served 


October  20  1982,  finds  that  the  present 
and  future  public  convenience  and 
necessity  require  operations  by 
applicant  in  interstate  or  foreign 
commerce  as  a  common  carrier,  by 
motor  vehicle,  over  irregular  routes, 
transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
household  goods  as  defined  by  the 
Commission),  between  points  in  the 
United  States  (except  Alaska  and 
Hawaii),  that  applicant  is  fit,  willing, 
and  able  properly  to  perform  such 
service  and  to  conform  to  the 
requirements  of  the  Interstate 
Commerce  Act  and  the  Commission's 
rules  and  regulations.  The  purpose  of 
this  republication  is  to  indicate 
applicant's  actual  grant  of  authority. 

(FR  Doc  82-31885  Filed  11-19-82;  8:45  am| 
BILLING  COOe  7035-01-M 


(Volume  No.  3111 

Motor  Carriers;  Permanent  Authority 
Decisions;  Restriction  Removals; 
Decision-Notice 

Decided:  November  15.  19fi2. 

The  following  restriction  removal 
applications,  filed  after  December  28, 
1980.  are  governed  by  49  CFR  Part  1165. 
Part  1165  was  published  in  the  Federal 
Register  of  December  31,  1980,  at  45  FR 
86747  and  redesignated  at  47  FR  49590, 
November  1. 1982. 

Persons  wishing  to  file  a  comment  to 
an  application  must  follow  the  rules 
under  49  CFR  1165.12  A  copy  of  any 
application  can  be  obtained  from  any 
applicant  upon  request  and  payment  to 
applicant  of  SlO 

Amendments  to  the  restriction 
removal  applications  are  not  allowed. 

Some  of  the  applications  may  have 
been  modified  prior  to  pubUcation  to 
conform  to  the  special  provisions 
applicable  to  restriction  removal. 

Findings 

We  find,  preliminarily,  that  each 
applicant  has  demonstrated  that  its 
requested  removal  of  restrictions  or 
broadening  of  unduly  narrow  authority 
is  consistent  with  the  criteria  set  forth  in 
49  U.S.C.  10922(h). 

In  the  absence  of  comments  filed 
within  25  days  of  publication  of  this 
decision-notice,  appropriate  reformed 
authority  will  be  issued  to  each 
applicant.  Prior  to  beginning  operations 
under  the  newly  issued  authority, 
compliance  m.ust  be  made  with  the 
normal  statutory  and  regulatory  • 
requirements  for  common  and  contract 
carriers. 


By  the  Commission,  Restriction 
Removal  Board,  Members  Shaffer, 
Williams,  and  Higgins. 
Agatha  L.  Mergenovicii. 

Secretary. 

MC  6380  (Sub-12)X.  filed  November 
15.  1982.  Applicant:  R.  F.  TRUESDELL. 
INC.,  6515  Anno  Ave.,  Orlando,  FL 
32809.  Representative:  Paul  M.  Daniell, 
Suite  1200.  235  Peachtree  St.,  N.E.. 
Atlanta,  CA  30303.  Lead  and  Sub  3 
permits:  (1)  Broaden  paper  and  paper 
products,  waste  paper  and  materials 
used  in  the  manufacture  of  paper 
products,  corrugated  and  solid  fiber 
boxes  or  containers,  plain  or  wood 
reinforced,  and  materials  used  in  the 
making  of  fiber  boxes  (Lead)  and 
pulpboard,  fibreboard  boxes  (plain  or 
wood  cleated).  and  paper  and  paper 
products  (except  printing  or  fine  papers] 
(Sub  3)  to  "such  commodities  as  are 
used  by  or  are  dealt  in  by  manufacturers 
of  paper  and  paper  products";  and  (2) 
broaden  the  territorial  descriptions  to 
between  points  in  the  United  States 
(except  Alaska  and  Hawaii),  under 
continuing  contract(s)  with  unnamed 
shlpper(s). 

MC  24379  (Sub-68)X.  filed  October  22, 
1982.  Applicant:  NATIONAL  FREIGHT 
SYSTEM,  INC.,  4007  W.  Bristol  Rd.,  PO 
Box  13,  Flint,  MI  48501.  Representative: 
Martin  ].  Leavilt,  22375  Haggerty  Rd.. 
P  O.  Box  400,  Northville,  MI  48167.Sub 
6b:  (1)  Broaden  general  commodities 
(with  the  usual  exceptions  and  except 
livestock)  to  "general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  m 
bulk)";  (2)  remove  the  following 
restric:tions:  (a)  No  service  is  authorized 
between  points  in  Ohio;  (b)  no  service  is 
aiithtirized  between  Cleveland,  OH.  on 
the  one  hand,  and,  on  the  other, 
Pittsburgh,  PA  and  points  and  places  in 
Ohio;  (cj  in  dump  vehicles;  (dj  against 
the  transportation  of  traffic  having  both 
ciiigin  and  final  destination  at  points  in 
Pennsylvania;  (e)  restricted  to  the 
transportation  of  traffic  moving  to  and 
from  points  presently  authorized  on 
carrier's  regular  routes  and  those  off- 
route  points  west  of  the  Pennsylvania- 
Ntvv  [ersey  state  line;  (f)  restricted  to 
the  transportation  of  traffic  moving  to  or 
from  points  west  of  the  New  Jersey- 
Pennsylvania  state  line;  (g)  in  containers 
having  a  prior  or  subsequent  movement 
by  water;  (h)  facilities  limitations  at 
specified  locations  and/or  originating  at 
or  destined  to  (irregular  routes);  (i) 
restricted  to  the  transportation  of  traffic 
transported  by  carrier  through  the  ports 
of  entry  on  the  United  States-Canada 
boundary  line  at  Detroit  or  Port  Huron. 
MI:  (j)  restricted  against  service  on 
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designated  routes  between  Trenton,  NJ, 
and  Philadelphia,  PA,  including  the 
terminii  specified,  on  the  one  hand,  and, 
on  the  other,  points  in  New  Jersey  and 
those  in  the  .New  York,  NY  Commercial 
Zone:  (k)  restricted  to  traffic  moving  to 
and  from  points  on  caj-rier's  regular 
mutes  and  those  off-route  points  west  of 
ihn  Pennsylvania-New  Jersey  state  hne; 
|3)  change  one-way  irregular  routes  to 
r.idial  authority;  (4)  change  off-route 
points  (regular  routes)  and  named  cities 
and  precisely  located  facilities  (irregular 
routes)  to  county-wide  authority  or 
territorial  equivalent:  off-route  points 
withm  35  miles  of  Pittsburgh,  PA 
(AUpgheny,  Westmoreland,  Butler. 
Armstrong,  and  Beaver  Counties);  off- 
route  points  within  20  miles  of  Detroit, 
MI  (Wayne,  Oakland,  and  Macomb 
Counties);  Cleveland,  OH  and  points 
and  places  within  8  miles  of  the 
corporate  limits  thereof  (Cuyahoga 
County);  Newark,  NJ  (Essex  County); 
Detroit,  MI  (Wayne  County);  Milan,  Ml 
(Washtenaw  and  Monroe  Counties); 
Ldrain,  OH  (Lorain  County);  Mahwah, 
NJ  (Bergen  County);  Metuchen,  NJ 
(Middlesex  County);  Canfield.  OH 
(Mahoning  County);  Martins  Ferry,  OH 
(Belmont  County);  Mingo  Junction, 
Steubenville,  and  YorkviUe.  OH 
(Jefferson  County);  Allenport,  PA 
(Washington  County);  Monessen,  PA 
(Westmoreland  County);  Beech  Bottom, 
WV  (Brooke  and  Hancock  Counties); 
Follansbee.  WV  (Brooke  County): 
Benwood,  WV  (Marshall  County); 
Wheeling,  WV  (Ohio  County); 
lohnstown,  PA  (Cambria  County); 
Huntington,  LN  (Huntington  County); 
Cresson  and  South  Fork,  PA  (Cambria 
County);  Latrobe  and  Torrance,  PA 
(Westmoreland  County);  Mont  Alto  and 
Scotland,  PA  (Franklin  County); 
Somerset,  PA  (Somerset  County  |: 
Shippensburg,  PA  (Cumberland  Countv): 
Warren,  PA  (Warren  County);  Polk,  PA 
(Venango  County);  Maple  Heights.  OH 
(Cuyahoga  County);  Macedonia.  Oi  I 
(Summit  County);  Brookings,  SO 
(Brookings  County);  Columbus,  OH 
(Franklin  County);  Marion,  IN  (Grant 
County);  Auburn,  NY  (Cayuga  County); 
Seneca  Falls,  NY  (Seneca  County): 
Syracuse,  NY  (Onondaga  County); 
Dunmore  and  Scranton,  PA 
(Lackawanna  County);  Pittston,  PA 
(Luzerne  County);  Rockwood,  MI 
(Wayne  and  Monroe  Counties): 
Minneapolis,  MN  (Hennepin  Co'jnty); 
Milwaukee,  WI  (Milwaukee  and 
Waukesha  Counties);  Stevens  Point,  WI 
(Portage  County);  Kent  OH  (Portage 
County);  Shelby,  OH  (Richland  County); 
Strongsville,  OH  (Cuyahoga  County); 
Willard,  OH  (Huron  County):  Westfield, 
MA  (Hampden  County);  and  Lockport, 
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NY  (Niagara  County);  (5)  broaden  the 
Borough  of  Bronx.  NY  to  New  York.  NY; 
(6)  autliorize  service  at  all  infe.'-mediate 
points  (regular  route  authority);  and  (7) 
eliminate  restriction  to  traffic 
transported  through  ports  of  entry  on  the 
United  States-Canada  boundary  line  at 
Detroit  or  Port  Huroii.  MI 

MC  152010  (Sub-DX.  filed  November 
5.  1982.  Applicant:  FORT  ANN 
EXPRESS,  INC.,  RD  -2  Smith  Basin  Rd., 
Fort  Ann  .\Y  12827.  Representative: 
James  M.  Burns.  Suite  403.  1365  Main  St., 
Springfield,  MA  01103.  Lead  certificate, 

(1)  broaden  paper  and  paper  products  to 
"pulp,  paper  and  related  products",  and 

(2)  expand  Glens  Falls.  NY  to  Warren 
Coi;nty,  NY. 

i(  R  Doc  8:-.1ia84  Filed  11-19-ai  8:45  amj 
BILLING  CODE  7035-01-M 

Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  Febraar\'  9.  1981.  are  governed  by 
49  CFR  1160.1-1160.23  of  the 
Commission's  Rules  of  Practice.  These 
rules  were  published  in  the  Federal 
Register  on  December  31.  1980.  a!  4-  FR 
86771  and  redesignated  at  47  FR  49583, 
November  3.  1982.  For  compliance 
procedures,  refer  to  the  Federal  Register 
issue  of  December  0,  1980,  at  45  FK 
801 09. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1160,40-1160.49.  Applications 
may  be  protested  only  on  the  grounds 
that  applicant  is  not  fit.  willing,  and  able 
to  provide  the  transportation  service  or 
to  comply  with  the  appropriate  statutes 
u;id  Commission  regulations.  A  copy  of 
any  application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  applicant's 
repiesenldtive  of  SlO. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Cnnimission's  policy  of  simplifying 
grants  of  operating  authority. 


Findings  -^ 

With  the  exception  of  <Kose 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV. 
United  States  Code,  and  the 


Commission's  regulations  This 
presumption  siiall  not  be  deented  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  qualify  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  {or,  if  the 
application  later  become  unopposed), 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  m  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duphcation  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

For  the  following,  please  direct  status 
inquiries  to  Team  1  at  202-275-7992. 

Volume  No.  OPl-201 

Decided:  November  12.  1982. 

By  the  Commission.  Review  Board  No.  1, 
Members  Parker.  Chandler,  and  Fortier. 
(Member  Parker  not  participating.) 

MC  121171  (Sub-5).  filed  November  3. 
1982.  Applicant:  WILLIAMS 
TRANSPORTATION.  INC.,  1925  East 
Vernon  Ave.,  Los  Angeles.  CA  90058. 
Representative:  C.  Jack  Pearce.  1000 
Connecticut  Ave.  NW..  Suite  1200, 
Washington,  DC  20036  (202)-785-0048. 
Transporting  for  or  on  behalf  of  the  U.S. 
Government,  general  commodities 
(except  used  household  goods, 
hazardous  or  secret  materials,  and 
sensitive  weapons  and  munitions), 
between  points  in  the  U.S.  (except  AK 
and  HI). 

•MC  164.')3],  filed  .N'ovemi.er  3,  1982. 
Applicant:  ROBERT  WAY.N'E 
SCHENDEL  d  b  a  R.  W  SCHFLNDEL, 
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106  Berwick  Place.  San  Antonio,  TX 
78201.  Representative:  Robert  Wayne 
Schendel  (same  address  as  applicant) 
(5121-735-3370.  Transporting  food  and 
ether  edible  products  and  byproducts 
intended  for  human  consumption 
(except  alcoholic  beverages  and  drugs), 
agricultural  limestone  and  fertilizers. 
and  other  soil  conditione'-s  by  the  owner 
of  the  motor  vehicle  in  such  vehicle. 
between  points  in  the  US  (except  AK 
and  HI). 

MC  164580,  filed  November  5.  1982. 
Applicant:  BILL  MORGAN'  d.b  a 
MORGAN  BROKERAGE,  302  North  St.. 
Booneville,  MS  38829.  Representative: 
Robert  (.  Gallagher,  1000  Connecticut 
Ave..  NW..  Suite  1200,  Washington  DC 
20036  (202}-785-O024.  As  a  broker  of 
general  commodities  (except  household 
goods],  between  points  in  the  U.S. 
(except  AK  and  HI). 

For  the  following,  please  direct  status 
inquiries  to  Team  2  at  202-275-7030, 

Volume  No.  OP2-292 

Decided:  November  15.  1982 

By  the  Commission,  Review  Board  No  1. 
Members  Parker,  Chandler,  and  Fortier. 

MC  153113  (Sub-1).  filed  November  8. 
1982.  Applicant:  MENSHA 
TRANSPORT,  INC.,  P.O.  Box  367, 
Neenah.  WI  54956.  Representative 
Joseph  F.  Kellett  (same  address  as 
applicant)  414-729-0380.  Transporting, 
for  or  on  behalf  of  the  United  States 
Goveniment,  (1)  general  commodities 
(except  used  household  goods, 
hazardous  or  secret  materials,  and 
sensitive  weapons  and  munitions],  and 
(2)  used  household  goods  for  the  account 
of  the  United  States  Government 
incident  to  the  performance  of  a  pack 
and-crate  service  on  behalf  of  the 
Department  of  Defense,  between  points 
in  the  U.S. 

For  the  following,  please  direct  status 
inquiries  to  Team  4  at  202-275-7669. 

Volume  No.  OP4-035 

Decided:  November  15.  1982. 
By  the  Commission.  Review  Board  No  2. 
Members  Charieton,  Williams,  and  Ew.ng 

MC  162986  (Sub-2),  filed  October  28. 
1982.  Applicant:  TRIPLE  S  LEASING, 
INC.,  P.O.  Box  266  (US  Hwy  41  N] 
Vincennes,  IN  47591.  Representative: 
Don  R.  Smith,  806  Emison  Ave,. 
Vincennes.  LN  47591  (812]  882-8645, 
Transporting  (1)  general  comm.odities. 
between  Knox  and  Vanderberg 
Counties,  IN,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S.,  and  (2)  for 
or  on  behalf,  of  the  United  States 
Government,  general  commodities 
(except  used  household  goods, 
hazardous  or  secret  materials,  and 
sensitive  weapons  and  munitions). 


between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  164566,  filed  November  4, 1982. 
Applicant:  CLARKSTON  GRAIN 
TKRMINAL.  INC.,  900  Port  Way,  P.O 
Box  388,  CLirkstnn,  WA  99403. 
Representdtive:  Karen  Johnson  (same 
address  as  applicant)  (509)  758-1611.  As 
a  broker  of  general  cdmmodities  (except 
household  goods),  between  points  in  the 
U.S. 

For  the  following,  please  direct  status 
inquiries  to  Team  5  at  202-275-7289. 

Volume  No.  OP5  254 

Decided:  November  12, 1982, 
By  the  Commission,  Review  Board  No.  3, 
Members  Krock,  Joyce,  and  Dowell. 

MC-145728  (Sub-4).  filed  Octobfr  ig, 
1982.  Applicant  VISALIA  FREIGHT 
LINES,  INC.,  P.O.  Box  3181,  Visalia,  CA 
93277.  Representative:  Owen  B. 
Katzman,  1828  L  St.,  NW..  Suite  1111, 
Washington,  DC  20036  (202)  822-8200. 
(1)  Transporting,  for  or  on  behalf  of  the 
United  States  Government,  ^e/jero/ 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions), 
between  points  in  the  U,S.  (except  AK 
and  HI),  and  (2)  transporting  shipments 
iveighing  100  pounds  or  less  if 
transported  in  a  motor  vehicle  in  which 
no  one  package  exceeds  100  pounds, 
bi'tween  points  in  the  U.S.  (except  AK 
and  HI) 

MC  164509,  filed  November  2,  1982. 
Applicant:  W.  B.  HOLLAiNT).  Route  2. 
Grenada.  MS  38901.  Representative: 
Donald  B.  Morrison,  1500  Deposit 
Guaranty  Plaza,  P.O.  Box  22628, 
Jackson,  MS  39205  (601)  948-8820. 
Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners,  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 

MC  164518,  filed  October  28, 1982. 
Applicant  ROBERT  H.  DETRAY  AND 
JOHN  M.  DETRAY  d.b.a.  DETRAY 
TRUCKING,  1415  Railroad  Ave.,  P.O. 
Box  252,  Rifle,  Co  81650,  Representative: 
Charles  H,  Wickman.  901  Burlington 
Ave.,  P.O.  Box  128,  Western  Springs,  IL 
60558.  312-246-9090,Tran8porting  food 
and  othef  edible  products  and 
byproducts  intended  for  human 
consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 


vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HIJ. 
Agatha  L.  Mergenovich. 

Secretary 

\yV.  n,ir  K  JlBBii  Fil.d  11-19-82.  8;«  iim| 
BILLING  CODE  7035-01-M 


Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
49  CFR  1160.1-1160.23  of  the 
Commission's  Rules  of  Practice.  These 
rules  were  published  in  the  Federal 
Register  of  December  31, 1980,  at  45  FR 
86771  and  redesignated  at  47  FR  49583, 
November  1, 1982.  For  compliance 
procedures,  refer  to  the  Federal  Register 
issue  of  December  3, 1980.  at  45  FR 
80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1160.40-1160.49.  A  copy  of  any 
application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit.  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49.  Subtitle  IV, 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 
In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication,  (or,  if  the 
application  later  becomes  unopposed) 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
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effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met.  the 
authority  will  be  issued. 

Within  (jO  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duphcate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferrmg  only  a  single 
operating  right. 

Note. — All  applications  are  for  auth.ority  to 
operate  as  a  motor  common  earner  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  na.Tied  shipper  "under 
contract". 

Please  direct  status  inquiries  to  Team 


1,  (202)  275-799- 
Vol.  No.  OPl-202 

Decided:  .November  i; 


1982 


By  the  Commission,  Review  Board  No. 
1   Members  Parker,  Chandler,  and 
Fortier.  (Member  Parker  not 
participating  ) 

MC  60251  (Sub- 17).  filed  November  3. 
1982.  Applicant:  P  &  D 
■I'RAiNSPORT.'KTION.  INC..  Connell 
Mighvvny,  .Newport,  RI  02840. 
Representative:  Frederick  T.  O'Sullivan. 
P.O.  Box  2184.  Peabody.  MA  01900. 
(617)-.535-5430.  Transporting  household 
i>oods.  between  points  in  ME,  NH,  VT, 
RI.  CT,  MA,  NY,  NI,  MD,  DE,  PA,  MI, 
TN,  KY.  VA,  WV,  NC.  SC,  OH  and  DC 

MC  111401  (Sub-626),  filed  November 
4,  1982,  Applicant:  GROENDYKE 
TRANSPORT,  INC..  2510  Rock  Island 
Blvd.,  P.O.  Box  632.  Enid.  OK  73702. 
Representative:  Alvin  {.  Meiklejohn,  Jr , 
1600  Lincoln  Center  BIdg  ,  1660  Lincoln 
Street.  Denver.  CO  80264.  |303)  861-4028, 

Transporting  genera!  commodities 
(except  classes  A  and  B  explosives,  and 
household  goods),  between  points  in  the 
US,  (except  AK  and  HI),  under 
continuing  contract(s)  with  L'nion 
Carbide  Corporation,  of  Danbury.  CT, 

MC  115441  (Sub-4).  filed  November  3. 
1982.  Applicant:  ELMER  R  )OHNSON 
AND  MARVIN  W.  )OHNSON  d  b  a 
JOHNSON  BROS.,  P.O.  Box  351,  Miles, 
lA  52064,  Representative:  Carl  E. 
Munson,  469  Fischer  BIdg.,  P,0.  Box  796 
Dubuque,  lA  52001,  (319)  557-1320. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 


AK  and  HI),  under  continuing 
contract(s)  with  Ralston  Purina  Co.,  of 
St.  Louis,  MO. 

MC  134551  (Sub- 25).  filed  November  4. 
1982.  Applicant:  LA.NTER 
REFRIGERATED  DISTRIBUTING  CO  . 
No.  3  Caine  Drive.  Madison,  IL  62060 
Representative:  Dean  N  Wolfe,  Suite 
200,  444  .N.  Frederick  Ave.,  Gaithersburg, 
MD  20877.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (expect  AK  and  Ifl). 

MC  147800  (Sub-5|.  filed  October  29. 
1982.  Applicant:  .ABBIJ^Y  TR.^NSPORT, 
INC..  176  9eth  Ave,   Oakland.  CA  94621. 
Representative:  Myron  F  Tower.  369 
Juana  Ave.,  San  Leandro.  CA  94577. 
(415)  352-7246.  Transporting  containers 
packaging  malprials,  wine,  malt  liquor 
ar.d  alcoholic  bp\  '^rngf-s  between 
points  in  the  U,S, 

MC  155551  (Sub-1),  filed  November  3. 
1982.  Applicant:  "R"  "B"  &  TONY 

McCartney  d  b  a.  McCartney  & 

SONS  TRUCKING  702  East  Vista  Del 
Gaviota.  Orange.  CA  92f>fi5. 
Representative:  "R"  "B'  McCartney, 
(same  address  as  applicant).  (714)  637- 
2273.  Transporting  ^e/;pra/  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contractis)  with  (1)  Union  Foods,  and  (2) 
Frye  &  Smith,  both  of  Costa  Mesa.  CA, 
(3)  Arm.strong  Fabricators,  of  Irving,  CA. 
(4 1  Wilhams  Furance,  of  Colton.  CA,  and 
|5|  L'niversal  Flavors,  of  Indianapolis, 
IN 

.MC  161350  (Sub-1),  filed  November  4, 
1982.  Applicant:  E.I.G..  Inc.,  Rural  Route 
1,  Clinton,  lA  52732.  Representative: 
lames  M.  Hodge,  3730  Ingersoll  Ave., 
Des  Moines.  lA  50312,  (515)  274^985. 
Transporting  fertilizer,  between  points 
in  Rock  Island  County,  IL,  on  the  one 
hand,  and,  on  the  other,  points  in  lA. 

.MC  164530  filed  November  2.  1982. 
Applicant,  ROBERT  H,  BRZEZiNSKl 
d.b.a.  R.  H,  BRZEZINSKI  AND  SONS 
TRUCKING,  11220  W  ilseck  Court, 
Sterling  Heights.  MI  48078. 
Representative:  Pavil  M  Ross,  3104  S. 
Cedar  St..  Lansing.  .MI  48910,  (517)  394- 
4220.  Transporting  gen f  ml  commoditiee 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.,  under 
continuing  contractis)  with  Cadillac 
Products,  Inc..  oi  Sterling  Heights,  MI, 

MC  164540,  filed  November  2, 1982. 
Applicant:  "NICE  'N  EASY' 
SPECIALIZED  MOTOR  COACH 
SYSTE.MS  d.b.a.,  "NICE  'N  EASY  ' 
TOURS.  P.O.  Box  24.  Linkwood.  MD 


21835.  Representative  I^e  C  Nhare. 
(same  address  as  applicant)  (301)  22&- 
9420.  Transporting  passengers  and  their 
baggage,  in  special  and  charter 
operations,  between  points  in  the  U.S. 

MC  16459(1  filed  November  5.  1982.. 
Applicant.  AMF:RICA-N  CH/\RTER 
ENTERPRISES.  5400  VV    1 1 1  th  St..  Los 
Angeles.  CA  90»)45,  Representative: 
Donald  R.  Hednrk,  P  O  Box  4334.  Santa 
Ana,  CA  92702,  (714)  667-8107. 
Transportating  passengers  and  their 
baggage,  in  the  same  vehicle  with 
passengers,  m  charter  operations, 
beginning  and  ending  at  points  in  Los 
Angeles,  Orange,  San  Bernardino  and 
Ventura  Counties,  CA,  and  extending  to 
points  in  the  US.  (except  AK  and  HI). 

For  the  following,  please  direct  status 
inquiries  to  Team  2.  202-275-7030. 

Vol.  No.  OP2-289 

Decided:  November  10.  1982. 

By  the  Commission.  Review  Board  No. 
1,  Members  Parker,  Chandler,  and 

Fortier. 

MC  108473  (Sub-63).  filed  November  4. 
1982.  Applicant:  ST.  lOHNSBURY 
TRUCKING  COMPANY,  INC..  87  Jeffrey 
Ave..  Holliston,  MA  01746. 
Representative:  Harry  J  Jordan,  Suite 
502.  Solar  BIdg  .  1000  Sixteenth  St.,  NW. 
Washington,  DC  20036,  (202)  783-8131. 
Transporting  general  copimodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  the  U.S..  under 
continuing  contract(s)  with  K  Mart 
Corporation,  of  Troy,  MI. 

MC  144912  (Sub-9).  filed  November  2, 
1982.  Applicant:  LEONARD  R. 
GOLDSMITH,  d.b.a.  TERMINAL 
MOTOR  E.XPRESS.  1711  E.  15th  St..  Los 
Angeles,  CA  90021,  Representative: 
WiUiam  J.  Monheim.  P.O.  Box.  1756, 
Whittier,  CA  90609,  (213)  945-2745. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Wilco 
Trading  Company,  Inc.,  of  Lakewood, 
NJ, 

MC  150973  (Sub-6),  filed  November  4, 
1982.  Applicant;  HERBERT  R.  SHIPLEY. 
INC..  3304  Sykesville  RH  .  Westminster. 
MD2n57.  Representative;  Theodore 
Piilydoroff.  Suite  301,  1307  Dolley 
.Madison  Blvd..  McLean.  VA  22101.  (703) 
893-4924.  Transporting  chemicals  and 
related  products,  and  forest  products, 
between  Baltimore,  MD.  on  the  one 
hand,  and.  on  the  other,  those  points  m 
the  U,S.  in  and  east  of  MN,  lA.  MO.  AR, 
and  L.\. 
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MC  152393  (Sub-4),  filed  November  5. 
1982.  Applicant  SCOTT  B.  WARN  d.b.a. 
OVERNIGHT  EXPRESa  555— 143rd 
Ave.,  San  Leandro.  CA  94577. 
Representative:  Annand  Karp.  743  San 
Simeon  Dr..  Concord,  CA  94518.  (415) 
825-1774.  Transporting  food  and  related 
products,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contractfs)  with  Hills  Bros.  Coffee.  Inc.. 
of  San  Francisco,  CA. 

MC  153893  (Sub-1).  filed  November  4, 
1982.  Applicant  CARLILE 
ENTERPRISES.  INC..  P.O.  Box  10-805. 
Anchorage.  AK  99511.  Representative: 
W.  Harry  McDonald,  (same  address  as 
applicant).  (907)  277-0344.  Transporting 
general  commodities  (except  household 
goods),  between  points  in  AK. 

Cwiditioii:  To  the  extent  this  certiHcate 
authorizes  classes  A  and  B  explosives,  it 
shall  be  limited  in  terai  to  a  period  expiring 
five  (5)  years  from  its  date  of  issuance. 

MC  163082  (Sub-1).  filed  November  3, 
1982.  Applicant  DONN  R.  MIDDLETON. 
30645  Farr  Rd..  Goshen,  CA  93227. 
Representative:  Vem  W.  Hill  1600 
Wilson  Blvd.— Suite  1301,  Arlington,  VA 
22209,  703-522-0900.  Transporting 
general  commodities  (exixpt  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(8^  with  Cascade 
West  Transportation  Brokers,  of  Lake 
Oswego,  OR. 

MC  164512.  filed  November  2. 1982. 
Applicant  CENTRAL  PACIFIC 
FREIGHT  LINES,  INC.,  55  N.  Seneca, 
P.O.  Box  11380,  Eugene,  OR  97440. 
Representative:  John  G.  McLaughlin. 
Suite  1600— One  Main  Place.  101  SW 
Main  St..  Portland.  OR  97204,  (503)  224- 
5525.  Transporting  genera/  commodities 
(except  classes  A  and  B  explosives, 
commodities  in  bulk,  and  household 
goods),  between  points  in  WA,  OR,  CA, 
and  NV. 

MC  164523,  filed  November  2, 1982. 
Applicant  SABI.NE  TRUCKING  CO.,  303 
Webber  St.,  Lufkin,  TX  75901. 
Representative:  Barry  J.  Brooks,  8300 
Douglas.  Suite  800,  Dallas,  TX  75225, 
(214)  373-9175.  Transporting  sand, 
gravel,  rock,  and  stone,  between  points 
in  Gregg  County,  TX,  on  the  one  hand. 
and,  on  the  other,  points  in  AR,  LA,  and 
OK,  under  a  continuing  contract(3)  with 
Contractor's  Supplies,  Inc.,  of  Lufkin  T.X. 

MC  164552,  filed  November  3, 1982. 
Applicant  BOBBY  McNEELY  &  PEGGY 
McNEELY.  d.b.a.  PLANTATION 
MOBILE  HOMES.  7  Douglas  Drive. 
Natchez.  MS  39120.  Representative:  John 
E.  Mulheam,  Jr.,  202  South  Wall  St.,  P.O. 
Box  967,  Natchez.  MS  39120.  (601)  442- 
4808).  Transporting  mobile  homes 
between  points  in  LA  and  MS. 


MC  164583,  filed  November  4, 1982. 
Applicant  TRANSPORTATION 
SYSTEMS,  INC..  d.b.a.  REDMOND 
TRANSPORT  SYSTEMS,  P.O.  Box  55, 
Perry  Hall,  MD  21128.  Representative: 
Gerald  K.  Gimmel,  Suite  200    444  N. 
Frederick  Aye.,  Gaithersburg,  MD  20877. 
301-840-8565.  Transporting  ^e/iera/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
DE.  MD.  NJ,  PA.  and  DC. 
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Decided:  November  15. 1982. 
By  the  Commission.  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 

MC  8973  (Sub-84).  filed  November  3, 
1982.  Applicant  METROPOLITAN 
TRUCKING.  INC..  75  Broad  Ave.. 
Fairview,  NJ  07022.  Representative: 
Morton  E.  Kiel,  Suite  1832,  Two  World 
Trade  Center.  New  York.  NY  10048, 
(212)  466-0220.  Transporting  ge/iero/ 
commodities  (except  classes  A  and  B 
explosives  and  household  goods), 
between  those  points  in  the  U.S.  in  and 
west  of  MT,  WY,  CO  and  NM  (except 
AK  and  HI),  on  the  one  hand.  and.  on 
the  other,  points  in  the  U.S.  (except  AK 
and  HI). 

MC  115262  (Sub-7).  filed  November  5, 
1982.  Applicant  RED  UON  BUS  CO.. 
P.O.  Box  271,  Red  Lion.  PA  17356, 
Representative:  Robert  J.  Brooks.  1828  L 
St.,  N.W.— Suite  1111,  Washington,  DC 
20036,  (202)  488-3892.  Transporting 
passengers  and  their  baggage,  in  special 
and  charter  operations,  between  points 
in  the  U.S.  (including  AK  and  HI), 

MC  123993  (Sub-100),  filed  November 
8,  1982.  Apphcant:  FOGLEMAN  TRUCK 
LINE,  INC.,  P.O.  Box  1504,  Crowley,  LA 
70526.  Representative:  Austin  L 
Hatchell.  P.O.  Box  2023,  Austin,  TX 
78768,  512-472-8355.  Transporting 
gpneral  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI). 

MC  145722  (Sub-3).  filed  November  4, 
1982.  Applicant:  CAROLINA  =  PACIFIC 
DISTRIBUTORS,  INC..  P.O.  Box  2082, 
High  Point,  NC  27261.  Representative: 
Chester  A.  Zyblut,  366  Executive  Bldg.. 
1030  Fifteenth  St.,  N.W.,  Washington, 
DC  20005,  202-296-3555.  Transporting 
such  commodities  as  are  dealt  in  and 
distributed  by  wholesale  food  service 
distributors,  between  points  in  CA.  on 
the  one  hand,  and,  on  the  other,  points 
in  NC,  SC,  GA  and  FL. 

MC  150492  (Sub-1),  filed  November  4. 
1982.  Applicant:  DRI-FRI.  CO..  INC..  410 
Inskip  Rd.,  Knoxville.  TN. 
Representative:  Jess  D.  Campbell,  205 
Clinch  Ave.  SW..  KnoxvUle.  TN  37902. 


615-546-2141.  Transporting  food  and 
related  products,  between  points  in  the 
U.S..  under  continuing  contract(s)  with 
Weaver  Foodservice  Specialists,  of 
Knoxville.  TN, 

MC  151432  (Sub-3),  filed  November  8, 
1982.  Applicant  VERNON  MARTELL, 
2434  Hillview  Ave..  Bismarck.  ND  58501. 
Representative:  Charles  E.  Johnson.  220 
North  4th  St.,  P.O.  Box  2056.  Bismarck. 
NT)  58502.  701-223-5300.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
ND.  on  the  one  hand.  and.  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

MC  153883  (Sub-7),  filed  November  4, 
1982.  Applicant:  HARNIC  TRUCKING. 
INC..  P.O.  Box  1218.  Hammond.  IN 
46325.  Representative:  Andrew  K.  Light. 
1301  Merchants  Plaza.  Indianapolis.  IN 
46204.  317-638-1301.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
CA.  and  those  points  in  the  U.S..  in  and 
east  of  ND.  SD,  NE.  CO.  OK.  and  TX.  on 
the  one  hand.  and.  on  the  other,  points 
in  the  U.S.  (except  AK  and  HI), 

MC  161523  (Sub-1).  filed  November  8, 
1982.  Applicant  PRODUCT 
DISTRIBUTION  CO..  4715  Pinewood  Dr.. 
Louisville,  KY  40232.  Representative: 
George  M,  Catlett,  Suite  700-702, 
McClure  Bldg.,  Frankfort.  KY  40601,  502- 
227-7384.  Transporting  ge/7ero/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  (a)  Witco 
Chemical  Corporation,  of  Bradford.  PA, 
(b)  Quaker  State  Oil  Refining 
Corporation,  of  Oil  City.  PA.  and  (c) 
Pennzoil  Products  Company,  of  Houston, 
TX. 

MC  164603.  filed  November  4, 1982, 
Applicant:  GARY  D.  KILGORE.  d.b.a.  G 
&  J  FREIGHT.  1433  Menlo  Avenue. 
Clovis,  CA  93612,  Representative: 
Michael  S,  Rubin,  100  Bush  St..  Sute  410, 
San  Francisco,  CA  94104,  (415)  421-6743. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
household  goods),  between  points  in  AZ. 
CA.  CO,  ID.  NV.  OR.  UT  and  WA. 

MC  147293  (Sub-3).  filed  November  2. 
1982.  Applicant:  JAMES  LEWIS,  d.b.a. 
AJ  TRUCKING  CO.,  11800  Brookpark 
Rd.,  Cleveland.  OH  44130. 
Representative:  Richard  A.  Zellner.  800 
National  City— E,  6th  Bldg..  Cleveland. 
OH  44114,  216-621-0150.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  U.S,.  under  continuing  contract(s) 
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with  (1)  Dover  Conveyor  and  Equipment 
Company,  Inc.,  of  Midvale,  OH,  and  (2) 
Towlift.  Inc.,  of  Cleveland,  OH. 

For  the  following,  please  direct  status 
inquiries  to  Team  4,  202-27S-7669. 

Volume  No.  OP4-034 

Decided:  November  15, 1982. 
By  the  Commission,  Review  Board  No.  2. 
Members  Cariefon,  Williams,  and  Ewing. 

MC  43997  (Sub-2),  filed  October  28, 
1982.  Applicant:  RANSLER  MOVING  & 
STORAGE  CO.,  1501  Fulford  St., 
Kalamazoo,  MI  49003.  Representative:  B. 
W.  LaTourette,  Jr.,  11  S.  Meramac,  Suite 
1400,  St.  Louis,  MO  63105,  (314)  727- 
0777.  Transporting  household  goods  and 
furniture  and  fixtures,  (1)  between 
points  in  the  lower  Peninsula  of  MI,  on 
the  one  hand,  and,  on  the  other,  those 
points  in  U.S.  in  and  east  of  ND,  SD.  NE, 
CO,  OK,  and  TX,  and  (2)  between  those 
points  in  the  U.S.  in  and  east  of  ND.  SD, 
NE  CO,  OK  and  TX.  on  the  one  hand, 
and,  on  the  other,  those  points  in  MI,  on 
and  south  of  MI  Hwy  72,  points  in  OH 
on,  west  and  northwest  of  Interstate 
Hwy  71  and  271,  and  those  points  in  IN 
and  IL  on  and  north  of  Interstate  Hwy 
64. 

MC  121197  (Sub-2],  filed  October  28, 
1982.  Applicant:  NAKANO  EXPRESS 
SERVICE,  INC.,  18024  S.  Laurel  Park  Rd., 
Compton,  CA  90220.  Representative: 
Robert  H.  Payne  (same  address  as 
applicant),  (213)  639-6872.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives),  between  points  in  Ca. 

MC  127187  (Sub-60),  filed  November  4, 
1982.  Applicant:  FLOYD  DURNOW, 
INC.,  P.O.  Box  86,  Savage,  MN  55378. 
Representative:  William  J.  Gambucci, 
525  Lumber  Exchange  Bldg.,  10  South  5th 
St.,  Minneapolis,  MN  55402,  (612)  340- 
0808.  Transporting  lumber  and  wood 
products,  between  points  in  the  U.S. 
(except  AK  and  HI).  Condition:  Issuance 
of  a  certificate  in  this  proceeding  is 
subject  to  coincidental  cancellation  of 
the  Permit  in  MC  127187  (Sub-55), 
November  10, 1981.  This  is  a  conversion 
application  filed  under  49  U.S.C. 
10923(e). 

MC  144676  (Sub-11),  filed  November  3, 
1982.  Applicant:  McELROY  TRUCKING, 
INC.,  711  N.  First  St.,  Yakima,  WA 
98901.  Representative:  Jack  R.  Davis, 
1200  IBM  Bldg.,  Seattle,  WA  98101,  (206) 
624-7373.  Transporting  chemicals  and 
related  products,  between  points  in  the 
U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  Borden,  Inc- 
Consumer  Products  Division. 

MC  147047  (Sub-11),  filed  November  3. 
1982.  Applicant:  CAPITAL  WIRE  & 
CABLE  CORP.  d.b.a.  C.W.C.  TRUCKING 
CO.  1910  10th  St.,  P.O.  Box  7,  Piano,  TX 


75074.  Representative:  William 
Sheridan,  P.O.  Drawer  5049,  Irving,  TX 
75062,  (214)  255-6279.  Transporting 
paper  and  paper  products,  and  printed 
matter,  between  points  in  AL,  CA.  IL, 
KS,  ME.  MO,  MI,  NY,  OH.  PA,  TN,  TX, 
and  WI,  on  the  one  hand,  and,  on  the 
other,  points  in  the  U.S.  (except  AK  and 
HI). 

MC  161107  (Sub-1),  filed  November  3, 
1982.  Applicant:  MILBANK 
FREIGHTWAYS,  INC..  P.O.  Box  9485, 
Minneapolis,  MN  55440.  Representative: 
Richard  L  Gill,  1805  American  National 
Bank  Bldg.,  St.  Paul,  MN  55101,  (612) 
224-9454.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.,  under  continuing  contract(s) 
with  WINKO  Warehouse  and 
Distribution  Center,  Inc.  of  Minneapolis, 
MN. 

MC  162587,  filed  November  2. 1982. 
Applicant:  JOHN  F.  SULUVAN  d.b.a. 
SULUVAN  ENTERPRISES.  P.O.  Box 
977,  St.  Albans,  VT  05478. 
Representative:  John  F.  Sullivan  [same 
address  as  applicant),  (802)  524-4684, 
Transporting  general  commodities 
(except  classes  A  and  B  explosi\es, 
household  goods  and  commodities  in 
bulk),  between  points  in  VT,  on  the  one 
hand,  and,  on  the  other,  points  in  VT. 
NY,  MA,  CT  and  RI,  under  continuing 
contract[s)  with  Central  Vermont 
Railway,  Incorporated,  of  St.  Albans, 
VT. 

MC  164056,  filed  November  2, 1982. 
Applicant;  JOHN  HOWARD  SMITH, 
d.b.a.  SMITH  CARTAGE,  8748  S.  Cicero, 
Oak  Lawn.  IL  60453.  Representative: 
Michael  Parisi,  5915  Irving  Park  Rd., 
Chicago,  IL  60634.  [312]  286-3787. 
Tvans^oTimg  plastic  products,  between 
points  in  Cook  County,  IL.  on  the  one 
hand,  and,  on  the  other,  points  in  IL,  IN, 
Wl,  MI,  OH,  and  MO,  under  continuing 
contract(s]  with  Blue  Island  Plastics, 
Inc.,  of  Calumet  Park,  IL. 

MC  164517,  filed  October  29.  1982. 
Applicant:  JAMES  R.  TROLZ  d.b.a.  J,  R, 
TROLZ  CAB  CO..  2301  E.  Michigan 
Ave.,  Jackson,  MI  49201.  Representative: 
Kenneth  B.  Johnson,  414  S.  Jackson  St.. 
Jackson,  MI  49201.  (517)  784-0521. 
Transporting  railroad  crews  and 
equipment,  between  Jackson,  MI, 
Elkhart,  IN,  and  Toledo,  OH,  under 
continuing  contract(s)  with  the 
Consolidated  Rail  Corporation  (Conrail) 
of  Philadelphia,  PA. 

MC  164526,  filed  November  2, 1982. 
Applicant:  THE  SERVICE  CO.,  INC.,  342 
N.  Washington,  Wichita,  KS  67202. 
Representative:  Paul  V.  Dugan.  2707  W. 
Douglas,  Wichita,  KS  67213,  (316)  943- 
2325.  Transporting  coin,  currency. 


securities,  and  other  valuables.  (1] 
between  Kansas  City,  MO  and  points  in 
KS,  (2)  between  Kansas  City,  MO.  and 
points  in  Atchison,  Holt.  Nodaway, 
Andrew,  Buchanan.  Platte.  Worth. 
Gentry.  De  Kalb.  Clinton.  Clay.  Jackson. 
Cass.  Bates.  Vernon,  Barton.  Jasper. 
.Newton,  McDonald,  Harrison,  Daviess, 
Caldwell.  Ray.  Lafayette,  Johnson. 
Henry,  St.  Clair,  Cedar.  Mercer,  Grundy, 
Livingston,  Carroll.  Saline.  Pettis. 
Benton.  Hickory.  Putnam.  Sullivan.  Lmn. 
Chariton.  Howard.  Cooper,  and  Morg.in 
Counties.  MO,  and  (3)  between  points  in 
KS  and  OK  (except  Marshall,  Johnston, 
Coal.  Bryan.  Atoka.  Choctaw. 
Pushmataha,  and  McCurtain  Counties). 

MC  164527,  filed  .November  2.  1982. 
Applicant;  C  T  S  FJSTTERPRISES.  I.NC, 
15  West  740  Frontage  Rd..  Hinsdale,  IL 
60521.  Representative:  Christopher 
Parrilli.  .54(.X)  Lane  Place.  Downers 
Grove,  IL  60515.  (312]  789-2898. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
houFehold  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI] 

MC  164536.  filed  .November  3.  1982. 
Applicant:  ARNOLD  FLAISANT  and 
THOMAS  E.  KUTASSY.  d.b.a.  P  and  K 
EXPRESS.  94  Bishop  St.,  Staten  Island. 
NY  10306.  Representative;  Morton  E. 
Kiel.  Suite  1832.  Two  World  Trade 
Center,  New  York,  .NY  10048.  (212]  4WP 
0220.  Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
household  goods),  between  points  in  NJ 
and  NY,  on  the  one  hand,  and,  on  the 
other,  points  in  MA,  RI.  CT.  NY.  NJ.  PA, 
DE.  MA.  VA.  NC,  SC.  and  DC. 

MC  164537.  filed  November  3. 1982. 
Applicant;  ALBERT  SCH.MIDT.  dba  A 
AND  J  CONTRACT  CARRIERS,  1201 
Frost  Ave..  Mapclwood.  .MN  55109. 
Representative;  .Marquita  J.  Finley,  AAA 
Bldg.— Suite  200, 170  E.  7th  PL,  St.  Paul, 
MN  55101,  (612)  297-8484.  Transporting 
appliances,  carpeting  and  industrial 
tools,  between  points  in  MN,  WI,  lA, 
ND,  and  SD.  under  continuing 
contract{8]  with  Sears,  Roebuck  and  Co., 
of  Skokie,  IL. 

For  the  following,  please  direct  status 
inquiries  to  Team  5  at  202-275-7289. 

Vol  No.  OP5-253 

Decided:  November  12. 1982. 

Ry  the  Commission.  Review  Board  No.  3, 
Mi;mbers  Kroclc.  )oyce.  and  Dowell. 

MC  128648  (Sub-34),  filed  November  1, 
1982.  Applicant:  TRANS-UNITED,  INC.. 
P.O.  Box  2081,  East  Chicago,  IL  46312. 
Representative:  Joseph  Winter,  29  South 
LaSalle  St.,  Chicago,  IL  60603.  312-263- 
2306.  Transporting  general  commodili,'S 
(except  classes  A  and  B  explosives, 
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household  goods,  and  conunodities  in 
bulk),  between  poinJs  in  the  U.S.  [except 
AK  and  HI),  under  continuing 
contract(s)  with  Weyerhaeuser 
Company  of  Tacoma,  WA. 

MC  134798  (Sub-11).  filed  November  2. 
1982.  Applicant:  BUVJR  CARTAGE. 
INC.,  11330  Kinsman  Rd.,  P.O.  Box  252. 
Newbury,  OH  44065.  Representative: 
Lewis  S.  Witherspooa  2455  North  Star 
Rd..  Columbus,  OH  43221,  614-^86- 
0448.Transporting  general  commodities 
(except  classes  A  and  B  explosives,  and 
household  goods),  between  points  in  the 
U.S.  (except  AK  and  HI). 

MC  141758  (Sub-13),  filed  November  1, 
1982.  Applicant  LYDALL  EXPRESS. 
INC.,  615  Parker  St.,  Manchester,  CT 
06040.  Representative:  Hugh  M.  Joseloff, 
410  Asylum  St.,  Hartford.  CT  06103  (203) 
728-0700.  Transporting  (1)  lumber  and 
wood  products,  (2)  building  materials. 
(3)  pulp,  paper  and  related  products:  (4) 
plastic  products.  (5)  textile  mill 
products,  (6)  metal  products,  and  (7) 
adhesives,  paints,  stains,  lacquers,  and 
varnishes,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contract(s)  with  Ply-Gem  Industries. 
Inc.,  of  New  York,  NY. 

MC  141989  (Sub-3),  filed  November  1. 
1982.  AppUcant:  JERZAK  TRUCKLNG, 
INC..  Route  2.  Box  202.  Almond.  WI 
54909.  Representative:  James  A.  Spiegel, 
Olde  Towne  Office  Park,  6333  Odana 
Road.  Madison.  WI  53719  (608)  273-1003. 
Transporting  coal.  sand,  gravel,  steel, 
concrete  and  related  products  and 
chemicals  and  related  products. 
between  points  in  LA,  IL.  MN,  WI,  and 
the  Upper  Peninsula  of  Michigan. 

MC  144889  (Sub-13),  filed  November  1, 
1982.  Applicant:  RONWAL 
TRANSPORTATION,  LNC.  2600 
Calumet  Ave..  Hammond.  IN  46320. 
Representative:  Norman  R.  Garvin,  1301 
Merchants  Plaza,  East  Tower. 
Indianapolis,  IN  46204,  (317)  638-1301 
Transporting  (1)  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  IL.  IN,  MI,  and 
WI,  on  the  one  hand,  and,  on  the  other, 
points  in  IL  L\.  IN.  KS.  KY,  MI,  MN. 
MO,  OH,  PA,  TN,  WI,  and  WV.  and  (2) 
metal  products  between  points  in  Porter 
County,  IN,  on  the  one  hand,  and.  on  the 
other,  those  points  in  the  U.S.  in  and 
east  of  MN,  L\.  NE,  KS,  OK,  and  TX 
(except  ME,  RI,  NH,  and  VT). 

MC  157369  (Sub-2).  filed  October  25. 
1982.  Appbcant:  ROLL  OUT 
PRODUCnCWMS,  INC.,  11477  Vanowen. 
North  Hollywood.  CA  91605. 
RepresentatiTe:  Jerry  Rappaport  16530 
Ventnra  Kwi..  #208,  Encino,  CA  91436 
(213)  783-«2.  Transporting  theatrical 
equipment,  atateriaJs  and  supplies  used 


in  the  operation  and  maintenance  of 
itinerant  theatrical,  stage,  and 
television  show  productions  or 
exhibitions,  between  points  in  the  U.S., 
under  continuing  contract(s)  with 
Quarterline  Productions,  Inc.,  of  North 
liollywood.  CA. 

MC  157459  (Sub-3),  filed  October  26, 
1982.  Applicant:  LEWIS  C.  HOWARD, 
I.N'C  760  E.  Vine  St.,  Kalamazoo,  MI 
49001  Representative:  Edward 
Mdlinzak.  900  Old  Kent  Bldg..  Grand 
Rapids,  MI  49503,  616-^59-6121. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  DE.  GA.  IL.  IN. 
KS,  KY,  MD,  \\A.  MI,  MS,  NJ,  NY,  OH, 
OK,  PA.  and  WI. 

MC  160199  (Sub-2),  filed  November  2, 
1982.  Applicant:  COOKE  TRUCKING 
COMPANY,  INC.,  Rt.  1  Box  128A.  Mt. 
Airy,  NC  27030.  Representative:  D.R. 
Beeler,  P.O.  Box  482,  Franklin,  TN  27064, 
615-790-2510.  Transporting  ^enero/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  under  continuing  contract(s) 
with  SCM  Corporation,  Proctor-Silex 
Croup  of  Lansdowne,  MD. 

MC  164339,  filed  October  25. 1982. 
Applicant;  NADBRO  ENTERPRISES, 
LNC,  99  Lincoln  Blvd..  Middlesex.  NJ 
08846.  Representative:  Raymond 
Talipski.  121  S.  Main  St..  Taylor,  PA 
18517.  (717)  344-8030.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  New 
York,  NY,  and  points  in  New  London 
County,  CT.  Morris  County,  NJ.  Lee  and 
Brunswick  Counties.  NC,  Vigo  County, 
IN.  and  Jackson  County,  MO,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
US.  (except  AK  and  HI). 

MC  164489,  filed  October  29, 1982. 
Applicant:  MYRON  BAGLEY,  d.b.a. 
TRIPLE  "B"  TRUCKING.  565  Chad 
Street,  Rexburg.  ID  83440. 
Representative:  Kevin  M.  Clark.  2417 
Bank  Drive,  Suite  8,  Boise.  ID  83705, 
(208)  344-7714.  Transporting  (1)  building 
materials,  between  points  in  WA,  ID, 
MT,  OR,  WY,  CA,  NV,  UT.  CO.  AZ,  and 
NM.  and  (2)  fertilizer,  coal  and  salt. 
between  points  in  WA,  ID,  MT,  OR,  WY. 
CA,  NV,  and  UT. 

MC  164519,  filed  October  28, 1982. 
Applicant  HARLAN  CHRISTLOiNSEN 
TRUCKING,  INC.,  Route  1.  Club  Honse 
Rd.,  Ringie,  WI  54471.  Representative: 
James  A.  Spiegel,  Olde  Towne  Office 
Park.  6333  Odana  Rd.,  Madison,  WI 
53719,  (608)  273-1003.  Transporting  stone 
and  related  products  between  points  in 
Schoolcraft  County,  ML  on  the  one 


hand,  and,  on  the  other,  points  in 
Marathon  County,  WI. 

MC  164508.  filed  November  1, 1982. 
Applicant  MAJOR  S.  GALLOWAY 
EVER  READY  SINGING  GROUP,  d.b.a. 
PROFESSIONAL  BUS  SERVICE,  14461 
Belvedere  Drive,  Woodbridge,  VA  22193. 
Representative:  Major  S.  Galloway 
(same  address  as  applicant),  (202)  673- 
5362.  Transporting  passengei^  and  their 
baggage,  in  same  vehicle  with 
passengers,  in  special  and  charter 
operations,  beginning  and  ending  at 
points  in  VA,  MD,  and  DC,  and 
extending  to  points  in  the  U.S.  (except 
AK  and  HI). 

MC  164538,  filed  November  2,  1982. 
Applicant:  ASSURANCE 
TRANSPORTATION.  INC.,  P.O.  Box 
4705,  Medford.  OR  97501. 
Representative:  Russell  P.  Engle  (Same 
address  as  applicant),  (503)  773-5837. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contract(s)  with  Louisiana-Pacific 
Corporation  of  Portland,  OR,  Williams 
and  Lane,  Inc.,  of  San  Leandro,  CA, 
Balteau  Standard  of  Medford.  OR,  New 
England  Log  Homes,  Inc.,  of  Houston, 
MO,  S.  E.  Ross  Building  &  Farm  Supply 
of  Kalispell,  MT.  and  ZICA  Film 
Company,  Inc.,  of  Los  Angeles,  CA. 
Agatha  L.  Mergenovicfa, 
Secretary. 

|FR  Doc  82-31B8?  Filed  11-19-82  8  45  am| 
BILUNG  CODE  703»-01-M 


Motor  Carrier  Temporary  Authority 
Application 

The  following  are  notices  of  filing  of 
applications  for  temporary  authority 
under  Section  10928  of  the  Interstate 
Commerce  Act  and  in  accordance  with 
the  provisions  of  49  CFR  1131.3.  These 
rules  provide  that  an  original  and  two 
(2)  copies  of  protests  to  an  application 
may  be  filed  with  the  Regional  Office 
named  in  the  Federal  Register 
publication  no  later  than  the  15th 
calendar  day  after  the  date  the  notice  of 
the  filing  of  the  apphcation  is  published 
in  the  Federal  Register.  One  copy  of  the 
protest  must  be  served  on  the  applicant, 
or  its  authorized  representative,  if  any, 
and  the  protestant  must  certify  that  such 
service  has  been  made.  The  protest  must 
identify  the  operating  authority  upon 
which  it  is  predicated,  specifying  the 
"MC"  docket  and  "Sub"  number  and 
quoting  the  particular  portion  of 
authority  upon  which  it  relies.  Also,  the 
protestant  shall  specify  the  service  it 
can  and  wilt  provide  and  the  amount 
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and  type  of  equipment  it  will  make 
available  for  use  in  connection  with  the 
service  contemplated  by  the  TA 
application.  The  weight  accorded  a 
protest  shall  be  governed  by  the 
completeness  and  pertinence  of  the 
Protestant's  information. 

Except  as  other  wise  specifically 
noted,  each  applicant  states  that  there 
v\ill  be  no  significant  effect  on  the 
qiiality  of  the  human  environment 
resulting  from  approval  of  its 
Hpplic;ition. 

A  copy  of  the  application  is  on  file, 
and  can  be  examined  at  ihe  ICC 
Rf  gional  Office  to  which  protests  are  to 
be  transmiUed. 

Nole. — .'^.il  applications  seek  duttiority  to 
operaie  tis  a  lommon  carrier  over  irregular 
i.-iuies  except  as  othervv.se  noted. 

.Motor  Carriers  of  Property 

Notice  No.  F-215 

The  following  applications  were  filed 
i.i  Region  I:  Send  protests  to;  Interstate 
Commerce  Commission,  Regional 
-Authority  Center,  150  Causeway  Street 
Room  501,  Boston,  MA  02114. 

MC  146026  (Sub-1-llTA).  filed 
.November  4,  1982.  Applicant;  CROSS 
COUNTRY  FARMING  CO..  LNC.  Pir.e 
Island  Turnpike,  P.O.  Box  \M.  V\ne 
Island,  NY  10969.  Representative: 
C.  urge  A.  Olsen,  P.O.  Box  357. 
Gladstone,  NJ  07934.  (1)  Candy,  cookies. 
and  related  products:  and  (21  Materials, 
equipment,  and  supplies  used  in  the 
manufacture  and  sale  of  the 
i\)nimodities  named  in  (1)  abo\e. 
between  Englewood.  NJ  and 
Poughkeepsie,  NY,  on  the  one  hand,  and, 
nn  the  other,  points  in  the  U.S.  (except 
AK  and  HI).  Supporting  shipper:  Dalt 
l.i'ornational.  Inc.,  454  South  Dean 
Street,  Englewood,  NJ  07631. 

.MC  164495  (Sub-1-lTA),  filed 
November  1. 1982.  Applicant;  FACKS 
EXPRESS,  INC.,  30  Railroad  Avenue. 
R'  \  ere,  MA  02151.  Representative; 
1  Inghan  R.  H.  Smith,  26  Kenwood  Place. 
i.awrence,  MA  01841.  Contract  earner: 
i  regular  routes:  General  commodities. 
lelween  points  in  MA,  RI,  CT,  ME.  VT, 
XH,  NY,  NJ  and  PA,  under  continuing 
roiHract(s)  with  Wellington  Trading 
Corp.,  Maldea  MA.  Supporting  shipper; 
Wellington  Trading  Corp.,  378 
Commercial  Street,  Maiden,  MA  02148. 

MC  141758  (Sub-1-3TA),  filed 
.November  1, 1982.  Applicant:  LYDALL 
E.XPRESS,  INC.,  615  Parker  Street, 
Manchester,  CT  06040.  Representative: 
High  M.  Joseloff,  410  Asylum  Street, 
Hartford,  CT  06103.  Contract  cairier: 
irregular  routes:  Wood  and  wood 
products  between  Gloucester,  NJ,  on  the 
one  hand,  and,  on  the  other,  points  and 
places  in  OH,  IN,  IL,  PA,  and  TN,  under 


continuing  contTact(s)  with  Ply -Gem 
Industries.  Inc.  of  New  York.  ,NY. 
Supporting  shipper:  Ply-Gem  Industries. 
Tnc,  919  Third  Avenue,  .New  York.  NY 
10022. 

MC  128541  (Sub-l-ol  A),  Lied 
November  2,  1982.  Applicant:  WESLEY 
WAYNE  MACOMBFJl,  d.b.a.  W.  W 
MACO.MBER  TRUCKING.  R.F.D.  lA, 
Pcnd  Road,  Gardiner.  ME  C»4 345. 
Representative:  Wesley  Wayne 
Macomber  (Same  as  applicant).  General 
commodities  (except  classes  A  and  B 
explosives,  household  goods  as  defined 
hy  the  Comm:ssJon  and  commodities  in 
Irulkj  between  points  in  the  U.S.  east  of 
the  Mississippi  River.  Supporting 
shipperfs):  There  are  6  stalpme.^1s  in 
support  attached  to  this  application 
which  may  be  examined  at  ihe  I.C.C. 
Regional  Office  in  Boston.  MA. 
MC  151809  (Suh-1-2TA),  filed 
November  2.  1982.  Applicant:  J.  M. 
MARC  TRANSPORTATION.  INC.,  7 
L.iiik  Street,  Piermont.  ,\'Y  10968. 
Rcprpsenta'ive:  Bruce  J.  Robbins,  Esq.. 
Robhins  &  Newman.  P.C,  18  East  48th 
Street,  New  York,  NY  10017.  Contract 
Carrier:  irregular  routes;  Such 
commodities  as  are  used  by  or  dealt  in 
by  manufacturers  and  distributors  of 
containers,  container  ends,  closures, 
hooks  and  bin,lers  (except  commodities 
in  bulk),  between  points  in  Vienna,  WV, 
Royersford  and  Linfield,  PA.  Newark, 
NI.  .Maiden,  Natick.  Haverhill  and 
Salem.  M.A.  on  the  one  hand  and.  on  the 
other,  points  in  CT.  DE.  .ME,  MD,  MA. 
NH,  NJ.  NY,  OH.  PA,  RI,  VT.  WV,  and 
DC.  under  continuing  conlract(s)  with 
Diamond  Glass  Company.  Inc.  of 
Royersford,  PA;  The  Newark  Group. 
Newark  Boxboard  Co.  and  Book  Covers, 
Inc.,  of  .Newark,  NJ.  Supporting 
shipper(s);  Diamond  Glass  Companv. 
Inc..  First  Avenue.  Royersford.  PA  18468: 
The  Newark  Group.  .Newark  Boxboard 
Co.  and  Book  Covers,  Inc.  57  Freeman 
Street,  Newark,  NJ  07105. 

MC  149309  (Sub-1-2TA1,  filed 
November  1.  1982.  Applicant:  .MID 
ISLAND  DELIVERY  SYSTEMS.  INC.. 
1044  NORTHERN  BOULEVARD,  Roslvn, 
NY  10076.  Representative:  Arthur  J. 
Piken.  ESQ.,  Piken  &  Piken,  P.C,  Queens 
Office  Tower.  9.5-25  Quepns  Boulevard, 
Reg o  Paik,  ,NY  11374.  Contract  carrier 
irregular  routes:  Printed  matter  film  and 
educational  materials  between  New 
York,  NY,  Westchester,  Nassau.  Suffolk 
and  Rockland  Counties,  .NY.  .Mercer. 
Burlington,  Bergen,  Somerset  and 
Middlesex  County,  NJ,  on  the  one  hand. 
and.  on  the  other,  all  points  in  NY,  .NJ, 
and  CT.  under  continuing  contract(s) 
with  Publishers  Shipping  Cooperative 
Association,  Inc.,  of  Westwood,  .NJ. 
Supporting  shipper:  Publishers  Shipping 


Coopeiatue  Association.  Inc..  40  C.i/\er 
Avenue,  Westwood,  ,NJ  076"."). 

MC  144709  (Sub-1-5TA).  filed 
November  3.  1982.  Applicant:  MINER.'\L 
CARRIERS.  INC..  Mam  Street.  P  O.  B(,x 
110,  Bound  Brook,  .\"[  08805 
Represenidtive:  George  A.  Oi;-,en,  P.O. 
Box  357.  Gladstone,  Nj  07934.  (l)  CoaJ 
briquettes,  in  bulk,  from  Palmerton,  P.A.. 
to  Bndgewater.  NJ;  and  (2/  Coal 
briquettes,  in  bags  and  palletized,  from 
Bridgewater.  NJ.  to  points  m  CT,  RI,  MA. 
VT,  NY,  MF.,  and  NH.  Supporting 
shipper:  Bethlehem  Steel  Corporation. 
1283  Martin  Tower.  Bethlehem,  PA 
18016. 

MC  1C4536  fSub-1-lTA),  filed 
November  3, 1982.  Applicant:  ARNOLD 
PLAIS.\NT  and  THOMAS  E  KUTASSY 
d.b.a.  P  AND  K  EXPRESS,  94  Bishop 
Street.  Staten  Island.  NY  10306. 
Representative:  Morton  E.  Kiel,  Suite 
1832,  Two  World  Trade  Center,  New 
York.  NY  10048.  General  commodities 
(except  Classes  A  and  B  explosives  and 
household goodsj.  (1)  Between  the 
Commercial  Zones  of  New  York.  NY. 
Camden.  NJ.  and  Plainview,  NY.  on  the 
one  hand,  and,  on  the  other,  points  in 
MA.  RI,  CT,  NY.  NJ,  DE,  PA,  MD,  DC. 
VA.  NC  and  SC.  and  (2)  Between  the 
ports  of  Baltimore.  MD.  Norfolk.  VA, 
Wilmington,  NC.  Charleston,  SC  and 
New  London,  CT,  on  the  one  hand,  and, 
on  the  other,  points  in  NY  and  NJ. 
Supporting  shippers-  Plywood 
Specialties.  Inc..  4015  1st  Avenue, 
Brooklyn.  NY  11232:  The  Orelube 
Corporation,  201  E.  Bethpage  Road. 
Plainview.  NY  11803:  North  American 
Maritime  Agencies.  General  Agents  for 
Maritime  Company  of  Philippines.  17 
Battery  Place.  New  York.  NY  10004. 

MC  5723  (Sub-1-2TA)  (Republication), 
filed  October  IS,  1982.  Applicant: 
VANGUARD  INTERS!  ATE  TOURS, 
INC.,  1  Westerly  Road.  Ossming.  .NY 
10562.  Representative:  Jeremy  Kahn, 
Suite  733,  Investment  Bldg..  1511  K 
Street.  NW..  Washington.  D.C.  20005. 
Common  carrier:  regular  routes: 
Passengers  and  their  baggage  [1 ) 
Between  North  Salem.  NY.  and  New 
York.  NY,  serving  all  intermediate  points 
between  North  Salem  and  the 
intersection  of  NY  Hwt  22  and  I  Hv\'y 
684:  from  North  Sale.-n  via  ,NY  Hwy  121 
to  Cross  River.  NY,  then  via  .NY  Hwy  35 
to  its  intersection  with  .NY  Hwy  124  near 
South  Salem.  NY,  then  via  .NY  iiwy  124 
to  Pound  Ridge.  NY,  then  via  NY  Hw> 
172  to  Bedford  Village,  NY  (also  from" 
Cross  River,  .NY.  via  .NY  Hwy  121  to 
Bedfu.'d  Village,  NY),  then  via  NY  Hwy 
22  to  Its  mtersect'on  with  I  Hwy  684, 
then  via  I  Hwy  684  to  its  intersection 
w  ith  I  I  hvy  287,  then  via  I  i  hvv  287  to  its 
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intersection  with  I  Hwy  87,  then  via  I 
Hwy  87  to  the  exit  at  138th  St..  then  west 
on  138th  St.  over  the  Madison  Ave. 
Bridge  to  5th  Ave.,  then  south  on  5th 
Ave.  to  its  intersection  with  Broadway 
at  23rd  St.,  then  south  on  Broadway  to 
Battery  Park,  and  return  over  Greenwich 
St.  to  its  intersection  with  Trinity  Place, 
then  over  Trinity  Place  to  its 
intersection  with  Church  St.,  then  over 
Church  St.  to  its  intersection  with  Sixth 
Ave.,  then  over  Sixth  Ave.  to  its 
Intersection  with  23rd  St.  then  over  23rd 
St..  to  its  intersection  with  Madison 
Ave.,  then  over  Madison  Ave.  to  138th 
St..  and  then  following  the  same  route 
shown  above;  and  (2)  between  Croton 
Falls,  NT.  and  New  York.  NY.  serving  all 
intermediate  points  between  Croton 
Falls  and  the  intersection  of  NY  Hwy  22 
and  I  Hwy  684;  from  Croton  Falls  via  NY 
Hwy  22  to  Purdys.  NY.  then  via  US  Hwy 
116  to  its  intersection  with  NY  Hwy  100, 
then  via  US  Hwy  202  to  Somers,  NY. 
then  via  NY  Hwy  100  to  its  intersection 
with  NY  Hwy  138.  then  via  NY  Hwy  138 
to  Goldens  Bridge,  NY.  then  via  NY  Hwy 
22  to  its  intersection  with  NY  Hwy  35, 
then  via  NY  Hwy  35  to  its  intersection 
with  NY  Hwy  117,  then  via  NY  Hwy  117 
to  its  intersection  with  NY  Hwy  120. 
then  via  NY  Hwy  120  to  Chappaqua,  NY, 
then  via  NY  Hwy  120  to  its  intersection 
with  NY  Hwy  22.  then  via  NY  Hwy  22  to 
its  intersection  with  I  Hwy  684,  then  via 
I  Hwy  684  to  its  intersection  with  I  Hwy 
287,  then  via  I  Hwy  287  to  its 
intersection  with  I  Hwy  87.  then  via  I 
Hwy  87  to  the  exit  at  138th  St.,  then  west 
on  138th  St.  over  the  Madison  Ave. 
Bridge  to  5th  Ave.,  then  south  on  5th 
Ave.  to  its  intersection  with  Broadway 
at  23rd  St..  then  south  on  Broadway  to 
Battery  Park,  and  return  over  Greenwich 
St.  to  its  intersection  with  Trinity  Place, 
then  over  Trinity  Place  to  its 
intersection  with  Church  St..  then  over 
Church  St.  to  its  intersection  with  Sixth 
Ave.,  then  over  Sixth  Ave.  to  its 
intersection  with  23rd  St..  then  over  23rd 
St.  to  its  intersection  with  Madison  Ave  , 
then  over  Madison  Ave.  to  138th  St.,  and 
then  following  the  same  route  shown 
above.  Supporting  shippers:  There  are  l.'i 
statements  of  support  with  this 
application  which  may  be  examined  at 
the  Regional  Office  of  the  ICC.  in 
Boston.  MA.  The  sole  purpose  of  this 
republication  is  to  correct  the  route 
description. 

MC  164555  (Sub-1-lTA).  filed 
November  4. 1982.  Applicant: 
WAGENBRENNTR 
TRANSPORTATION,  INC..  Pine  Hill 
Industrial  Park.  P.O.  Box  13,  Hooksett. 
NH  03106.  Representative;  Wesley  S 
Chused,  15  Court  Square,  Boston.  MA 
02106.  (1)  Stainless  steel  pipe,  between 


ports  of  entry  on  the  International 
Boundary  Line  between  the  U.S.  and  CD 
located  at  Buffalo,  Niagara  Falls. 
Ogdensburg.  Cornwall,  and  Rouses 
Point,  NY,  on  the  one  hand,  and,  on  the 
other  points  in  the  U.S.  (including  AK 
and  excluding  HI);  and  (2)  Poured 
masonry  liner,  between  Hooksett.  NH. 
on  the  one  hand,  and,  on  the  other, 
points  in  the  US.  (including  AK  and 
excluding  HI)  Supporting  shipper: 
Chimney  Relining,  Inc.,  105  West 
Merrimack  Street,  P.O.  Box  4035, 
Manchester,  NH  03108. 

The  following  applications  were  filed 
in  Region  2.  Send  protests  to:  ICC,  Fed. 
Res.  Bank  Bldg..  101  North  7th  St.,  Rm. 
620,  Philadelphia.  PA  19106 

MC  96931  {Sub-2-lTA),  filed  October 
28,  1982.  Applicant:  ACADEMY  VAN  & 
STORAGE  CO.,  INC.,  2517  Alabama 
Ave..  Norfolk.  VA  23513.  Representative: 
Marshall  Kragen,  1919  Pennsylvania 
Ave.  N.W.,  Suite  300,  Washington,  D.C. 
20006.  Household  goods,  restricted  to 
U.S.  government  traffic,  between  the 
City  of  Virginia  Beach.  VA,  and  points 
in  Northampton  County.  VA,  on  the  one 
hand.  and.  on  the  other,  points  in  AL, 
DC.  IN.  KY.  LA,  MS,  OH,  and  TN.  An 
underlying  ETA  seeks  120  days 
authority  Supporting  shipper: 
Department  of  Defense;  Chief 
Regulatory  Law  Office.  U.S.  Army  Legal 
Services  Agency,  5611  Columbia  Pike. 
Falls  Church.  VA  22041. 

MC  164330  (Sub-II-lTA),  filed  October 
20,  1982  Applicant:  BETHEL  REPAIR 
SERVICE  Applicant:  P.O.  Box  37, 
Bethel,  PA  1950".  Representative;  [ohn 
C.  Fudesco.  Suite  960,  1333  New 
Hampshire  Ave.,  NW.,  Washington.  DC 
20036.  Transportation  equipment,  in 
toivuway  service,  between  points  in  the 
U.S.  in  and  east  of  ND,  SD.  NE,  KS,  OK, 
and  TX,  for  270  days.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper(s):  There  are  six 
supporting  shippers'  statements 
attached  to  this  application  which  may 
be  examined  at  the  Phila.  Regional 
Office. 

MC  99597  (Sub-IMTA),  filed 
November  3,  1982.  Applicant;  BETTER 
TRUCK  LI.NE  CO.,  1945  W.  112th  St., 
Cleveland.  OH  44102.  Representative: 
David  .-\.  Turano,  100  East  Broad  Street. 
Columbus.  OH  43215.  fl)  Steel  drums 
and  (2)  materials,  equipment  and 
supplies  (except  commodities  in  bulk) 
used  in  the  manufacture,  sale  and 
distribution  of  steel  drums  between 
Cleveland.  OH,  including  points  in  its 
commercial  zone,  on  the  one  hand,  and, 
on  the  other,  points  in  WV  for  270  days. 
An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Cortland 


container  Corp..  8806  Crane  Ave.. 
Cleveland.  OH  44104. 

MC  138297  (Sub-II-3TA).  filed 
November  1. 1982.  Applicant:  CENTRAL 
FLORIDA  COACH  LINES.  INC..  P.O. 
Box  127.  Mountaintop,  PA  18707. 
Representative:  Raymond  Talipski,  121 
S.  Main  St..  Taylor.  PA  18517. 
Passengers  and  their  baggage,  in  the 
same  vehicle  with  passengers,  in  special 
and  charter  operations,  between  the 
following  named  points  and  points 
within  ten  (10)  miles  thereofi  Cocoa 
Beach,  Orlando,  St.  Augustine  and 
Tallahassee.  FL;  Cartersville  and 
Savannah.  GA;  Lexington.  KY;  Chicago, 
IL;  New  Orleans.  LA;  Worcester,  MA: 
Minneapolis,  MN;  St.  Louis.  MO; 
Atlantic  City.  NJ:  Lumberton.  NC; 
Boston  Heights.  Lima  and  Perrysburg. 
OH;  Buck  Horn.  Dillsburg.  Hazleton, 
Philadelphia  and  White  Haven,  PA:  and 
Fredericksburg,  Va.  Supporfing 
evidence:  Verified  statement  of 
applicant. 

MC  134924  (Sub-II-lTA),  filed 
November  3. 1982.  Applicant:  DIRECT 
VAN  LINES,  INC..  14720  Southlawn 
Lane,  Rockville,  MD  20850. 
Representative;  Thomas  R.  Kingsley, 
10614  Amherst  Avenue,  Silver  Spring. 
MD  20902.  Household  goods,  as  defined, 
(1)  between  points  in  the  United  States 
in  and  east  of  MN.  SD.  NE,  CO.  OK  and 
T.X,  and  (2)  between  those  points  in  the 
United  States  in  and  east  of  MN,  SD, 
NE,  CO,  OK  and  TX,  on  the  one  hand, 
and,  on  the  other,  points  in  the  United 
States  west  of  ND,  SD,  NE,  CO.  OK  and 
TX  (including  AK  and  HI),  for  270  days. 
An  underlying  ETA  seeks  120  days 
authority.  Applicant  intends  to  interline 
with  other  carriers  at  Jacksonville  and 
Pensacola,  FL;  Atlanta.  Columbus  and 
Macon.  GA;  Salinas.  KS;  Kenner,  LA; 
Norfolk  and  Ralston,  NE:  Fayetteville, 
NC;  Shawnee,  OK;  and  Norfolk,  VA. 
Supporting  shipper:  The  Department  of 
Defense  as  represented  by  the  U.S. 
Armv  Legal  Services  Agency.  5611 
Columbia  Pike,  Falls  Church,  VA.  22041. 

MC  163951  (Sub-II-lTA).  filed  October 
19.  1982.  Applicant:  MASON-DIXON 
COACH  CO..  P.O.  Box  143,  Warminster. 
P.^  18974.  Representative:  C.  L,  Haigler 
(same  address  as  applicant).  Com.mon. 
regular  route:  Passengers,  from  the 
Trailways  Terminal  at  Philadelphia,  PA. 
over  Benjamin  Franklin  Bridge  to 
Camden.  NJ:  from  Camden.  NJ,  over  I- 
676  to  1-76,  over  1-76  to  1-95,  over  1-95  to 
U.S.  Route  322.  over  U.S.  Route  322  to 
U.S.  Route  1.  over  U.S.  Route  1  to 
Baltimore  Pike  (near  Kennett  Square), 
over  Baltimore  Pike  to  Rising  Sun,  Md; 
from  Rising  Sun,  MD,  over  Route  273  to 
Route  272.  over  Route  272  to  Northeast, 
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MD  and  return,  for  IBO  days.  An 
underlying  ETA  seeks  120  days 
authority.  Applicant  intends  to  interline 
at  Camden,  NJ,  and  Phila.,  PA. 
Supporting  shipper  Lincoln  University, 
Lincoln  University.  P.^. 

MC  147465  (Sub-II-2TA),  filed  October 
27,  1982.  Applicant:  MOOilE  &  S0.\'  CO., 
1101  Cable  Ave.,  Columbus,  OH  43222. 
Representative:  Stephen  J.  Habash.  TOO 
E.  Broad  St.,  Columbus.  OH  43215.  Mel::' 
products  between  points  in  Marion 
County,  OH,  on  the  one  hand,  and.  on 
the  other,  points  in  LN,  KY,  ML  PA.  and 
VVV,  for  270  days.  Supporting  shipper: 
Container  Recovery  Corp.,  1550  Cascade 
Dr.,  Marion,  OH  43302. 

MC  163508  [Sub-I]-2TA].  filed 
November  1. 1982.  Applicant:  NORRIS 
TRANSPORT,  INC.,  White  Horse  Road, 
Devault,  PA  19432.  Representative: 
James  H.  Sweeney,  P.O.  Box  9023. 
Lester.  P.'\  19113.  Food  and  related 
products,  materials,  equipment  and 
supplies  used  in  the  wanufacture  and 
distribution  of  food  and  related 
products,  between  points  in  Chester 
County,  PA  on  the  one  hand,  and.  on  the 
other,  points  in  AK,  W.  IL,  LN,  KY,  ML 
MD,  PA,  TN.  An  underlying  ETA  seeks 
120  days  authority.  Supporting  shipper: 
Devault  Packing  Co..  Inc..  Devault  Lane. 
Devault,  PA  19432. 

MC  107012  (Sub-II-246TA),  filed 
N.'jvember  8, 1982.  Applicant:  NORTH 
AMERICAN  VAN  UNES.  INC.,  5001 
U.S.  Hwy.  30  West,  P,0.  Box  988.  Fort 
Wayne,  IN  46801.  Representative:  David 
D.  Bishop  (same  address  as  applicant). 
Contract,  irregular;  household  goods 
between  points  in  the  United  s'tates, 
under  continuing  contract(s)  wi<h  E- 
Systems.  Inc.,  Dallas,  Texas,  fijr  270 
days.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  E- 
Systems,  Inc.,  P.O.  Box  226118,  Dallas, 
Texas  75266. 

MC  107012  [Sub-Il-247TA;.  fil.  d 
November  9,  1982.  AppUcant:  NORTH 
AMERICAN  VAN  LINES,  LNC.  5001 
U.S.  Highway  30  West,  P,0  Box  988, 
Fort  Wayne.  L\  468C1.  Representative: 
Margaret  S.  Vegcler  [same  address  as 
applicant).  Contract,  irregular;  General 
commodities  (except  household  goods 
classes  A  &  B  explosives  and 
commodities  in  bulk)  between  po::its  in 
the  United  States  under  continuing 
con!ract(s)  with  D.E.A.  Equipment  Co., 
Inc.  for  270  days.  An  underlying  FLA 
seeks  120  days  authority.  Supporting 
shipper:  D.E.A.  Equipment  Co.,  Inc.,  1027 
West  23rd  St.,  Tempe,  AZ  85281. 

MC  164029  (Sub-U-1-TA),  filed 
October  27, 1982.  Applicant:  OK 
MOVING  &  STORAGE  CO..  INC.,  1129 
Harmony  Rd.,  Norfolk  VA  23502. 
Representative:  Robert  J.  Gallagher,  1000 


Connecticut  Ave.,  NW,  Suite  1200, 
Washington,  DC  20036.  Housei^old 
goods,  as  defined  b\  the  Commission 
and  Genera!  Conimodj::fs  (e\^:i  pt 
classes  A  and  B  explosives  and 
commodities  m  hidkj  resL-icied  to 
transportation  for  the  U.S.  Government, 
Be!  ween  points  in  AL  CA.  CT.  DE,  DC. 
FL.  GA.  IL,  L\.  ME.  MD.  \LA  ML  MS. 
.ML  Nj,  NY.  NC.  OIL  P.-V  IR.  SC,  TN. 
VT.  FA.  WV,  and  WI  Supporting 
sliippers:  (a)  Arpin  World  forwarders, 
Inc.,  West  Warwick  Industrial  Pa'-k.  Box 
1302.  East  Greeenwich,  RL  (2)  Sentry 
Household  Slnpping  Inc  ,  5406  Harnct 
St.,  Jacksonville.  FL  32205. 

MC  125168  (Sub-II-lTA).  filed 
.November  1. 1982.  Applicant:  OIL  TANK 
LINES.  INC..  Box  190.  Darby.  F.^  19023. 
Representative:  Alan  Kahn.  1430  I^md 
Title  Bldg.,  Philadelphia.  PA  19100. 
Contract,  irregular.  Petrc}lr::m.  natural 
gas  and  their  products  betw-  ti  Marcus 
Hook  and  Philadelphia.  PA,  Perth 
Amboy  and  Newark.  NJ.  on  the  one 
hand.  and.  on  the  other,  points  in  PA 
and  NY,  under  continuing  rontract(s) 
wi:h  Sun  Refining  &  Marketing  Co.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipners:  Sun 
Refining  &  Marketing  Co.,  Wayne,  P.\. 

MC  160520  (Sub-II-2TA).  filed 
November  1.  1982  Applicant:  OWENS  & 
MINOR,  INC.,  2727  Entrrpnse  Parkway. 
Richmond,  VA.  23229.  Representative: 
Paul  D.  Collins,  7761  Lakeforest  Drive, 
Richmond,  VA.  23235.  Contract 
irregular:  Intravenous  solutions, 
intravenous  se.'s.  and  related  hospital 
supplies,  between.  (1)  Capitol  Heights, 
MD.  on  the  one  hand  and.  on  the  other, 
points  in  DE.  DC.  NJ,  PA  and  VA:  (2) 
Columbia,  SC,  on  the  one  hand,  and.  on 
the  other,  points  in  GA  and  NC;  (3) 
Knoxville,  TN.  on  ttie  one  hand.  and.  on 
the  other,  points  in  KY.  VA  and  WV.  (4) 
Norfolk.  VA,  on  the  one  hand,  and.  on 
the  other,  points  in  MD  and  .NC;  (5) 
Richmond.  VA.  on  the  one  hand,  and,  on 
the  oilier,  pom'.s  in  DC,  MD,  and  NC;  (6) 
Raleigh.  NC.  on  the  one  hand.  and.  on 
the  other,  points  in  SC  and  VA,  under 
continuing  con"-6ct;s!  with  Abbott 
Labora lories,  North  Chicago,  IL. 
Underlying  ET.\  seeks  authority  for  120 
daVb.  Supportin.g  shipper:  Abbott 
Laboratories,  N.  Chicago,  IL. 

MC  157595  fSub  II-2TA),  filed  October 
27,  1982,  Applicant:  P.\l  TR.ANSPORT, 
INC.,  2459  Campb>.^il  Ave..  Lynchburg, 
VA  24501.  Representative:  Terrell  C 
Clark,  P,0  Box  25,  Stanleytown,  VA 
24168.  Toluene  and  xylene,  m  b^lk,  in 
tank  vehicles,  from  Durham,  NC  to 
points  in  VA,  for  270  days.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper 


Southchem.  Inc. 
VA  24505, 


F.OB  ejl,  Ly!!(,hSurg 


MC  164508  (Sub-Il-ITA).  filed 
November  1,  19fi2  Applicant  M,A.IOR  S. 
GALLOW.AY.  EVER  RfAn>  SL\(.1\G 
GROUP  d  b  a,  PKOfT.SSiON  \L  BUS 
SERVICE.  1446-1  Bt  :ve  i"re  Dr.. 
Woodbridge,  V.A  22193  Representative: 
Major  S.  Galloway  (same  address  as 
applicant).  Passengers  and  their 
baggage,  in  charter  operations. 
beginning  and  ending  in  Prinoe 
Williams,  Louisa  and  Arlington 
Counties,  Va,  Washington.  DC:  and 
Prince  Georges  County.  MD.  and 
extending  to  Philadelphia,  Lancaster 
and  Reading.  PA:  Atlantic  City  and 
Engiishtovkm.  .NJ  Chariestown,  WV; 
Atlanta,  GA,  Milwaukee.  Wl. 
Williamsburg.  Richmond  and  Luray 
Caverns,  VA  and  New  York,  NY.  for  180 
days.  Supporung  shippers:  There  are  12 
supporting  statements  to  this  application 
which  may  be  examined  at  the 
Philadelphia  Regional  office. 

MC  152640  (Sub-2-13TA),  filed 
October  27. 1982.  Applicant:  RAPID 
DISTRIBUTION  SERVICE.  INC.,  2392  N, 
Dupont  Hwy.,  Dover.  DE  19901. 
Representative:  Chester  A.  Zybluf,  366 
Executive  Bldg.,  1030  Fifteenth  St.,  N.W., 
Washington,  DC  20005.  Such 
merchandise  as  is  dealth  in  and 
distributed  by  retail  department  stores 
and  discount  houses,  and  materials  and 
supplies  used  in  the  manufacture  and 
distribution  of  the  aforementioned 
commodities,  between  NC,  on  the  one 
hand,  and,  on  the  other,  points  in  CA,  for 
270  days.  Supporting  shipper  Bad^r 
Sportswear  West,  Inc.,  Suite  A.  10015 
Muirland  Parkway,  Irvine,  CA  92714. 

MC  164438  (Sub-D-lTAl,  Tiled  October 
27, 1982.  Applicant:  SCHNTIDER'S 
LEASING  &  REPAIR,  INC.,  d.b.a. 
SCHNEIDERS  TRANSPORT,  7027 
Three  Chopt  Rd..  Village  Shopping 
Center,  Richmond,  VA  12116, 
Representative:  Paul  D.  Collins,  7761 
Lakeforest  Dr.,  Richmond,  VA  23235. 
Alcoholic  beverages,  and  materials, 
equipment  and  supplies  used  m  the 
manufacture,  sale  and  distribuUon  of 
above  commodity,  between  York 
County,  VA  and  Williamsburg,  VA,  on 
the  one  hand,  and,  on  the  other,  Norfolk, 
VA  and  its  commercial  zone,  having  a 
prior  or  subsequent  movement  by  water. 
An  underlying  ETA  seeks  120  days 
authority.  Supporting  shippers: 
Anheuser-Busch  Companies.  Inc.,  St. 
Louis,  MO. 

MC  133367  (SublMTA).  filed 
No\Rmber  1,  1082,  Applicant: 
WATSONTOWN  TRUCKING  CO..  P  O. 
Box  187.  Watsontown,  PA  17777. 
Representative:  Wilmer  B.  H:l!,  Suite 
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366, 1030  Fifteenth  St.  NW.,  Washington, 
D.C.  20005.  (1)  Building  materials  and 
supplies.  (2)  equipment,  materials,  and 
supplies  used  in  the  production  and 
distribution  thereof,  and  (3)  ground  coal 
and  ground  shale,  in  bags,  between 
points  in  PA,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S..  on  and  east 
of  the  Mississippi  River.  Supporting 
shippers:  Masonite  Corp.,  12th  & 
Mathew  St..  Watsontown,  PA  17777; 
Watsontown  Brick  Company,  P.O.  Box 
68.  Watsontown,  PA  17777;  Keystone 
Filler  &  Mfg.  Co.  (Watsontowm  Products 
Co.),  214  Railroad  St.,  Money.  PA  17756. 

MC  147282  (Sub-II-lTA).  filed  October 
28, 1982.  Applicant:  SCOTT  WEBSTF.R 
TRUCKING  CO..  209  Valley  Park  Dr . 
Pittsburgh,  PA  15216.  Representative: 
Scott  Webster  (same  address  as 
applicant).  Contract,  irregular:  tires  and/ 
or  inner  tubes,  between  points  in  DC. 
MD,  NI,  NY,  OH.  PA.  WV.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Titan 
Rubber  Co..  92  19th  St.,  Wheeling.  WV 
26003. 

The  following  applications  were  filed 
in  Region  3.  Send  protests  to:  ICC, 
Regional  Authority  Center,  Room  300. 
1776  Peachtree  Street,  NE.,  Atlanta.  GA 
30309. 

MC  141870  {Sub-3-5TA),  filed 
November  9, 1982.  Applicant: 
DIVERSIFIED  TRUCKING  CORP.,  309 
Williamson  Avenue,  Opelika,  AL  30801 
Representative:  Calvin  R.  Tuner,  Jr.,  P.O. 
Box  517.  Evergreen.  AL  36401.  Contract. 
Irregular,  General  commodities  (except 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk, 
classes  A  and  B  explosives)  between 
points  in  the  United  States  (except  AK 
and  HI],  under  a  continuing  contract(s) 
with  Flying  H  Enterprises,  Inc, 
Supporting  shipper:  Flying  H 
Enterprises.  Inc.;  120  Industrial  Road. 
P.O.  Drawer  1128;  Tupelo,  MS  38801. 

MC  157384  (Sub-3-5TA],  filed 
November  9, 1982.  Applicant:  BENNY 
WHITEHEAD,  INC.,  P.O.  Box  46. 
Eufaula,  AL  36027.  Representative:  Dixie 
C.  Newhouse,  1329  Pennsylvania  Ave., 
P.O.  Box  1417,  Hagerstown.  MD  21740. 
Contract.  Irregular,  Fruit  juices, 
including  materials,  equipment  and 
supplies  used  in  the  manufacture,  sale 
and  distribution  thereof,  between  Lodi, 
NY,  including  its  commercial  zone,  on 
the  one  hand,  and,  on  the  other,  points 
in  the  U.S.  (except  AK  and  HI],  under  a 
continuing  contract(8)  with  Venture 
Vineyards,  Inc.  Supporting  shipper 
Venture  Vineyards.  Inc.,  Upper  Lake 
Rd.,  Lodi.  NY  14860. 

MC  105457  (Sub-3-4TA),  filed 
November  9, 1982.  Applicant: 
THURSTON  MOTOR  UNES.  INC.,  600 


lohnston  Road.  Charlotte,  NC  28206. 
Representative:  John  V.  Luckadoo  (same 
addre.ss  as  applicant).  Contract  Carrier: 
Irregular:  General  Commodities  (except 
Classes  A  f-  B  explosives,  household 
goods  and  commodities  in  bulk). 
between  points  in  the  U.S.  (except  AK 
and  HI).  Supporting  shipper:  E.  I.  DuPont 
de  Nemours  &  Co..  Inc.,  1007  Market 
Street.  Wilmington.  DE  19898. 

MC  152987  (Sub-3-4TA).  filed 
November  9.  1982.  Applicant:  MAGANN' 
EQUIPMENT,  INC.,  Gapway  Road,  P.O. 
Box  1242.  Georgetown,  SC  29440. 
Representative:  W.  F.  Magann.  Jr.  (same 
address  as  applicant).  Pulp,  paper, 
lumber,  wood  flour,  related  products. 
Between  Georgetown  and  Dorchester 
Counties.  SC,  except  corporate  City 
Limits  of  Georgetown.  SC,  on  the  one 
hand  and  points  and  places  in  the  U.S., 
except  AK  and  HI  on  the  other  hand. 
Supporting  shipper.  Westvaco,  P.O.  Box 
ZC-a.  Summerville,  SC  29483. 

MC  164461  (Sub-3-lTA),  filed 
Noven;ber  10, 1982,  Applicant:  JOHN 
YOUNG  MCDANIELS  d.b.a. 
MCD.\NIELS  TRUCKING,  Post  Office 
Box  166.  906  North  Washington, 
Quitman,  GA  31643.  Representative: 
Thomas  F.  Panebianco,  P.O.  Box  1200, 
Tallahassee,  FL  32302.  Lumber  and 
plywood,  between  Havana,  FL.  on  the 
one  hand,  and,  on  the  other,  points  in 
GA.  AL,  SC  and  NC.  Supporting  shipper: 
Coastal  Lumber  Co.,  P.O.  Box  1128, 
Havana,  FL  32333. 

MC  164631  (Sub-3-lTA),  filed 
November  10, 1982.  Applicant:  DILLS 
AND  CARPENTER  TRANSIT.  Route  1, 
Box  146,  Vale,  NC  28168,  Representative: 
Gerald  Dean  Carpenter  (same  as  above). 
Passengers,  between  Lincoln  and 
Gaston  Counties,  NC.  on  the  one  hand, 
and,  on  the  other.  Catawba  Project,  York 
County,  SC.  Supporting  shipper(s):  There 
are  six  statements  in  support  of  this 
application  which  may  be  examined  at 
the  ICC  Regional  Office,  Atlanta,  GA. 

MC  29904  (Sub-3-lTA),  filed 
November  10. 1982.  Applicant: 
SUDDATH  VAN  LINES.  INC.  P.O.  Box 
60069.  Jacksonville.  FL  32205. 
Representative;  Robert  ].  Gallagher,  1000 
Connecticut  Avenue,  NW,  Suite  1200. 
Washington,  DC  20038.  Household 
goods,  as  defined  by  the  Commission 
and  general  commodities  (except  class 
.^  F'  B  explosives  and  commodities  in 
bulk  I.  restricted  to  transportation  for  the 
United  States  Government,  between 
points  in  AL.  AK.  AZ.  AR.  CA.  CO.  CT. 
DE.  DC,  FL,  GA,  HL  ID,  IL.  IN.  L\.  KS. 
KY.  LA,  ME,  MD,  MA.  MI.  MN,  MS,  MO, 
MT,  NE.  NV,  NH.  NJ,  NM,  NY,  NC,  ND, 
OH,  OK,  OR,  PA,  Rl,  SC,  SD.  TN,  TX, 
irr,  VT,  VA,  WV,  WI.  and  WY. 
Supporting  shippers:  There  are  seven 


statements  in  support  of  this  application 
which  may  be  examined  at  the  I.C.C. 
Regional  Office,  Atlanta,  GA, 

MC  78728  (Sub-3-lTA),  filed 
November  10. 1982,  Applicant: 
EVERETT  EXPRESS.  INC..  Highway  258, 
North,  Tarboro.  NC  27886. 
Representative:  J.  D.  Dorn,  P.O.  Box 
6274,  3153  S.  Military  Hwy,  Chesapeake, 
VA  23323.  Iron  or  steel  articles  end 
building  materials,  between  points  in 
the  states  of  NC  and  VA  on  the  one 
hand,  and,  points  in  the  states  of  CT. 
MA  and  RI  on  the  other.  Supporting 
shipper:  Bristol  Steel  &  Iron  Works,  Inc.. 
P.O.  Box  27532,  Richmond,  VA  23261, 

MC  164146  (Sub-3-lTA),  filed 
November  10, 1982.  Applicant:  SLOW 
FREIGHT  LINES.  INC.,  7810  Rideout 
Road,  Tampa,  FL  33619.  Representative: 
Archie  B.  Culbreth,  Suite  570,  2200 
Century  Parkway,  Atlanta,  GA  30345. 
Structural  steel,  bars,  tubing  and  pipe. 
between  Duval,  Hillsborough  and 
Orange  Counties,  FL,  on  the  one  hand, 
and.  on  the  other,  points  in  AL,  AR,  GA. 
KY,  LA,  MS,  NC,  SC,  TN  and  TX. 
Supporting  shippers:  Aetna  Steel  Co., 
P.O.  Box  2090,  Jacksonville,  FL  32203; 
General  Equipment  Service  Co.,  5209 
24th  Avenue.  South.  Tampa,  FL  33619; 
Industrial  Supply  Corporation,  2620  No. 
35th  St.,  Tampa,  FL  33675;  Tampa  Bay 
Steel  Corporation.  8419  Sabal  Industrial 
Blvd..  Tampa,  FL  33619. 
'  MC-140902  (Sub-3-18TA).  filed 
November  10, 1982.  Applicant:  DPD, 
INC.,  3600  N,W,  82nd  Avenue,  Miami,  FL 
33166.  Representative:  Dale  A,  Tibbets 
(same  address  as  applicant).  Contract; 
ftregular;  handsaw  blades,  chopper 
plates  and  knives,  and  related 
materials,  equipment  and  supplies  from 
St.  Louis,  MO  to  points  in  the  contiguous 
United  States  under  continuing 
contract(s)  with  Keene  Corporation: 
Cutting  Services  Division.  Supporting 
Shipper:  Keene  Corporation:  Cutting 
Services  Division,  1569  Tower  Grove 
Avenue,  St.  Louis.  MO  63110. 

The  following  applications  were  filed 
in  region  4:  Send  Protests  To:  ICC. 
Complaint  and  Authority  Branch  P.O. 
Box  2980,  Chicago,  IL  60604. 

MC  19778  (Sub-4-2TA),  filed 
November  2, 1982.  Applicant:  THE 
MILWAUKEE  MOTOR 
TRANSPORTATION  COMPANY.  516 
W.  Jackson  Blvd..  Suite  288.  Chicago,  IL 
60606.  Representative:  Robert  F, 
Munsell,  516  W,  Jackson  Blvd.,  Suite  286. 
Chicago,  IL  60606.  General  Commodities 
(except  Classes  A  and  B  Explosives), 
between  Chicago,  IL  and  Milwaukee,  WI 
on  the  one  hand,  and  on  the  other 
Racine,  WI.  Supporting  Shipper: 
Chicago,  Milwaukee,  St.  Paul  and  Pacific 


Railroad  Ci 
Blvd.,  Chic, 
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Railroad  Company.  516  W.  Jackson 
Blvd.,  Chicago,  IL  60606. 

MC  113855  (Sub-4-6TA),  filed 
Novpmber  2,  1982.  Applicant: 
INTERNATIONAL  TRANSPORT,  INC., 
2430  Marion  Road  SE,  Rochester,  MN 
"5901.  Representative:  Thomas  J.  Van 
Osdfel.  15  Broadway — Suite  502.  Fargo, 
ND  58102.  Contract  iTTegu\ar,  general 
commodities  (except  household  goods, 
commodities  in  bulk  and  classes  A  and 
B  explosives),  between  points  in  the  U.S. 
(except  HI),  under  a  continuing 
contract(s)  with  American  Standard, 
Inc..  its  subsidiaries  and  affiliates. 
Supporting  shipper:  American  Standard, 
Inc.,  P.O.  Box  200,3.  New  Brunswick,  NJ 
08903. 

MC  125543  (Sub-4-lTA),  filed 
November  5,  "1982.  Applicant: 
PERISHAHI  E  SERVICES,  INC.,  770 
North  Sp;;n^iialt:  Road,  Waukesha,  WI 
53186.  Representative:  Richard  A. 
Westley.  Attorney,  4506  Regent  Street. 
Sii.te  100.  P.O.  Box  5086.  Madison.  WI 
5J705-0086.  Food  and  related  products 
from  the  facilities  utilized  by  M  &  M 
Ma-s.  Division  of  Mars,  Inc.  at  or  near 
.Melrose  Park.  IL  to  all  points  in  WI  and 
the  Upper  Peninsula  of  MI.  Supporting 
Shipper.  M  S  M  Mars.  Division  of  Mars. 
Inc..  High  Str-ee'.  Hackettstown,  NJ 
07840. 

MC  141951  [Sub-No,  4-2).  filed 
.November  2.  1982.  Applicant:  M.ARY 
DICK  and  MOLLIS  DICK,  d.b.a,  H.  O. 
DICK  TRANSPT-R  CO..  P.O.  Box  307. 
Bethany.  IL  61914.  Representative: 
Michael  W.  Ollara.  300  Reisch  Bldg.. 
Spnngfield,  IL  62701.  Contract,  irregular, 
Su/phiiric  acid  and  alcohol,  between 
Tuscola,  IL  on  the  one  hand  and  on  the 
other,  points  in  IN,  KY,  MI,  MO,  OH,  TN 
and  WI.  Restricted  to  traffic  moving 
under  continuing  contract(s)  with  U.S. 
Industrial  Chemicals  Company,  a 
Division  of  National  Distillers  & 
Chemical  Corp.  Supporting  shipper:  U.S. 
Industrial  Chemicals  Company,  a 
Division  of  National  Distillers  & 
Chemical  Corp..  P,0.  Box  218,  Tuscola, 
IL  61953. 

MC  1.50247  (Sub-4-5).  filed  November 
3. 1982.  Applicant:  VAN  EeRDEN 
TRUCKING  COMPANY,  INC,  1150 
Freeman,  S.W.,  Grand  Rapids.  MI  49503. 
Representative:  J.  Michael  Smith.  800 
Calder  Plaza  Building.  Grand  Rapids.  MI 
49503.  Transporting  food  and  related 
products  from  points  in  the  State  of  MI, 
on  the  one  hand,  to  points  in  the  States 
of  AL,  AZ,  AR,  CA,  CO,  FL,  GA.  lA,  ID, 
IL,  IN,  KS,  KY,  LA,  MN,  MO,  MS.  NE, 
NM.  NV,  NC.  OH,  OK,  OR,  SC.  TN.  TX, 
UT,  VA,  WA,  WV,  WI  and  WY.  on  the 
other  hand.  There  are  thirteen 
supporting  shippers. 


MC  150273  (Sub-4-2TA),  filed 
November  5, 1982.  Applicant:  TRANSIT 
SERVICING.  INC..  8121-C  East  34  Road. 
Cadillac.  MI  49601,  Representative: 
Burton  A,  Hines.  Sr..  121  North  Mitchell 
Street,  Cadillac,  Ml  49601.  Tele.  No. 
(616)  775-8513.  General  com.modities 
(except  those  of  unusual  value.  Classes 
A  Sr  B  explosives,  household  goods  as 
defined  by  the  Commission, 
commodities  in  bulk  and  commodities 
requiring  special  equipment!  from, 
trucking  termmals  of  common  carriers  at 
or  near  Grand  Rapids,  MI  on  the  one 
hand  and  on  the  other,  points  north  of 
Grand  Rapids.  MI  in  the  lower  Peninsula 
of  Ml  and  the  entire  upper  peninsula  of 
MI,  restricted  to  traffic  havmg  a  prior  or 
subsequent  interstate  movement  and 
destined  to  or  originating  at  K  Mart 
stores,  "An  underlying  ETA  granted 
November         .  1982  for  90  days 
eftective  .November         ,  1982  under 
Docket  No.  NiC-1, 50273  R4 
Supporting  shipper:  K  Mart  Corporation. 
International  Headquarters.  3100  W  Big 
Beaver  Road.  Tnn.  MI  48(184 

MC  155300  (Sub-4-3TA|.  filed 
November  4.  1982,  Applicant:  WIARU'S 
TRUCKING.  INC.,  5565  Merntt  Road. 
Ypsilanti,  MI  48197.  Representative: 
Norman  A.  Cooper,  145  W.  Wisconsin 
Ave.,  Neenah,  WI  .549,56.  Contract 
Irregular:  Miscellaneous  Products  of 
Manufacturing,  between  Taylor,  MI  on 
the  one  hand,  and.  on  the  other,  points 
in  the  United  States  except  AK,  HI. 
Restricted  to  traffic  moving  under 
continuing  contract  with  Circus  World 
Toy  Stores.  Inc.  An  underlying  ETA 
seeks  120  days  authop'v.  Supporting 
shipper:  Circus  World  Toy  Stores,  Inc., 
21120  Trolley  Industrial  Drive,  Taylor. 
MI  48180. 

MC  162380  fSub-4-2TA).  filed 
November  3.  1982.  Applicant:  CMM 
TRANSPORTATION,  INC.,  Abbott  Park, 
North  Chicago,  IL  60064.  Representative: 
Edward  G.  Bazelon.  135  South  LaSalle 
Street.  Chicago,  IL  60603,  Contract. 
Irregular:  (1)  Frozen  bakery  products. 
from  King  of  Prussia,  PA  to  Syracuse, 
NY;  Atlanta,  GA:  Chicago,  IL."  and 
Dallas,  TX,  under  continuing  contract(sJ 
with  Chief  Bakeries  of  King  of  Prussia, 
PA;  (b)  lens  products  and  saline 
solutions,  from  Baltimore.  MD,  and 
Lakewood,  .N],  to  Chicago,  IL,  and  points 
in  its  commercial  zone,  under  continuing 
contract(s)  with  Bausch  &  Lomb,  Inc..  ot 
Rochester.  .NY;  (c)  vegetable  oil  and 
vegetable  oil  shortenings,  from 
Columbus,  OH,  to  points  in  NC  and  VA, 
under  continuing  contract(s)  with 
Stokely  Van  Camp  of  Columbus,  OH. 
and  [d]  food  and  related  products,  from 
Franklin  Park,  IL,  to  Rocky  Mount.  NC. 
under  continuing  contract(s)  with  Feam 


International  Inc.  of  Franklin  Park.  IL. 
for  270  days.  Supporting  shippers  Chef 
Bakeries,  Hansen  Access  Road.  King  of 
Prussia.  PA  19406.  Bausch  &  Lomb.  Inc., 
50  Spencerport  Road.  Rochester,  ,NY 
14606:  Stnkely  Van  Camp.  Industrial 
P:oi^acts  Ooups.  P.O  Hoc  569. 
Columbus.  OH  43216.  and  Feam 
International  Inc.,  9353  Belmont  Avenue. 
Franklin  Park.  IL 

MC  163655  (Siib-4-2TA).  filed 
.No\  ember  3.  1982.  Applicant:  T.S.R. 
INC..  Suite  225.  26400  Van  Bom  Road. 
Dearborn  Heights.  MI.  48125. 
Representative:  P.  L.  Graham,  Sr..  c/o 
Redd  &  Grey— PO  Box  37,  Lincoln  Park, 
MI.  48146.  Metal  products,  building  and 
construction  materials  (except 
commodities  in  bulk),  between  Wayne. 
County,  MI,  and  Alameda  County,  CA. 
on  the  one  hand,  and,  on  the  other, 
points  in  the  United  States  (except  AK 
and  HI)  An  underlying  ETA  seeks  90 
days  authority.  Restricted  to  the 
Supporting  Shipper  Unistrut  Division  of 
GTE.  Products  Corporation.  35005 
Michigan  Ave.  West,  Wayne.  MI  48184. 

MC  163873  (Sub-4-2TA).  filed 
November  2, 1982.  Applicant;  TIMS 
MOTOR  SERVICE.  INC.,  P  O.  Box  501. 
Bensenville,  IL  60106.  Representative: 
Anthony  E.  Young.  29  South  LaSalle 
Street.  Suite  350,  Chicago,  IL  60603. 
Paper  and  paper  articles,  from  the 
facilities  of  Akers  Packaging  Service. 
Inc.  located  at  or  near  Chicago.  IL.  to 
points  in  IN  and  OH.  Supporting  shipper 
Akers  Packaging  Service.  Inc.,  1037  East 
87th  Street,  Chicago,  IL  60619, 

MC  164537  (Sub-4-lTA),  filed 
November  3,  1982  Applicant:  ALBERT 
SCHMIDT,  d.b  a.  A  AND  J  CONTRACT 
CARRIERS.  1201  Frost  Ave.,  Maplewood 
MN  55109  Representative:  Marquita  J. 
Finley.  James  F.  Finley  &  Associates. 
P  A..  AAA  Bld«.,  Suite  200,  170  E.  7th 
Place,  St.  Paul  MN  55101.  Contract 
irregular,  Residential  appliances. 
carpeting  and  industrial  tools,  between 
all  points  in  MN,  WI.  LA,  ND  4  SD  under 
a  continuing  contract  with  Sears, 
Roebuck  and  Co,  Supporting  shipper: 
Sears.  Roebuck  and  Co..  7447  Skokie 
Blvd.,  Skokie.  IL  60077. 

MC  164545  (Sub-4-lTA),  filed 
November  2.  1982.  Applicant: 
MAUSTON  FARMERS  TRANSPORT 
COOPERATIVE,  310  Prairie  St.. 
Mauston.  WI  53948.  Representative: 
lames  A.  Spiegel  Attorney,  Olde  Towne 
Office  Park,  6333  Odana  Road,  Madison, 
WI  53719,  Contract:  irregular;  petroleum. 
chemicals,  fertilizer  and  related 
products  between  Dubuque  and  Clinton, 
lA  and  LaSalle,  Ottawa.  Peru  and 
Chicago,  IL  on  the  one  hand,  and,  on  the 
other  hand,  points  withm  Juneau 
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County,  WI.  Restriction:  restricted  to 
transportation  performed  under 
continuing  contract(8)  with  Mauston 
Fanners  Cooperative  Association. 
Supporting  shipper  Mauston  Farmers 
Cooperative  Association,  310  Prairie  St.. 
Mauston,  WI  53948. 

MC  164546  (Sub-4-lTA).  filed 
November  3, 1982.  Applicant:  C.U. 
TRANSIT  COOPERATIVE.  218  South 
Main  Street.  Cottage  Grove.  WI  53527. 
Representative:  James  A.  Spiegel 
Attorney.  Olde  Towne  Office  Park.  6333 
Odana  Road.  Madison.  WI  53719. 
Contract;  irregular,  petroleum, 
chemJcaJs,  fertilizer  and  related 
products  between  Dubuque  and  Clinton, 
LA  and  LaSalle,  Ottawa.  Peru  and 
Chicago,  IL.  on  the  one  hand,  and,  on  the 
other  hand,  points  within  Dane, 
Columbia.  Jefferson.  Rock  and  Green 
Counties,  WI.  Restriction:  restricted  to 
transportation  performed  under 
continuing  contract(s)  with  Dane  County 
Farmers  Union  Coop.  Supporting 
shipper  Dane  County  Farmers  Union 
Coop.  218  South  Main  Street,  Cottage 
Grove,  WI  53527. 

MC  164559  (Sub-4-lTA).  filed 
November  4. 1982.  Applicant:  CHICAGO 
STEEL  SERVICE,  INC.,  4344  West  45th 
Street,  Chicago.  IL  60632. 
Representative:  fames  A.  Spiegel, 
Attorney,  Olde  Towne  Office  Park,  6333 
Odana  Road.  Madison,  WI  53719. 
Contract;  irregular  metal  and  related 
products  between  Chicago,  IL,  on  the 
one  hand,  and,  on  the  other  hand,  points 
within  L\,  IN,  MI,  MN,  MO  and  WI. 
Restriction:  restricted  to  transportation 
performed  under  continuing  contractsfs) 
with  Metal  Source,  Inc..  Great  Western 
Division,  Triumph  Industries,  Division  of 
Metal  Source,  inc.  and  House  of 
Stainless,  Inc.  Supporting  shippers: 
Metal  Source,  IncM  Great  Western 
Division,  2310  West  58th  Street.  Chicago. 
IL  60638;  Triumph  Industries.  Division  of 
Metal  Source,  Inc.,  8687  South  77th 
Avenue.  Bridgeview,  IL  60455;  House  of 
Stainless.  Inc.,  4444  South  Kildare  Road. 
Chicago,  EL  60632. 

MC  2990  (Sub-6-1).  filed  November  8, 
1982.  Applicant:  BLUE  ARROW.  INC., 
525  Burton  St.,  S.W.,  Grand  Rapids,  Ml 
49507.  Representative:  George 
Willemstein,  525  Burton  St..  S.W.,  Grand 
Rapids,  MI  49507.  General  Commodities 
between  Chicago,  IL,  on  the  one  hand, 
and.  on  the  other  hand,  points  in  the 
State  of  WI  located  in  the  Counties  of 
Dane,  Dodge,  Fond  Du  Lac  Green, 
Jefferson,  Kenosha,  Milwaukee, 
Ozawke.  Racine.  Rock,  Sheboygan. 
Walworth,  Washington  and  Waukesha. 
Supporting  shippers:  50. 

MC  15735  (Sub-4-38TA),  filed 
November  8, 1962.  Applicant:  ALLIED 


VAN  LINES,  INC.,  2120  S.  25th  Avenue, 
Broadview,  EL  60153.  Representative: 
Richard  V.  Merrill,  P.O.  Box  4403, 
Chicago,  IL  60680.  Contract  irregular: 
Household  goods  between  points  in  the 
U.S.  (except  AK  and  HI)  under  a 
continuing  contract  with  Ford  Motor 
Ccjmpany  and  its  subsidiaries  and 
affiliates.  Supporting  shipper:  Ford 
Motor  Company  of  Dearborn,  MI  and  its 
subsidiaries  and  affiliates. 

MC  111496  (Sub-4-7TA),  filed 
November  B,  1982.  Applicant:  TWIN 
CITY  FREIGHT,  INC.  2550  Long  Lake 
Road,  Roseville.  MN  55113. 
Representative:  Thomas  J.  Van  Osdel.  15 
Broadway,  Suite  502.  Fargo.  ND  58102. 
General  conunodities  (except  household 
goods,  commodities  in  bulk  and  classes 
A  and  B  explosives),  between  points  in 
MN.  ND,  SD.  MT.  WY,  CO,  ID,  OR.  and 
WA,  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (except  HI).  There  is 
no  supporting  shipper. 

MC  134167  (Sub-4-2TA).  filed 
November  9. 1982.  Applicant:  CARRIER 
SERVICE  CO.  OF  WISCONSIN,  INC.. 
2621  South  5th  Place,  Milwaukee.  WI 
53207.  Representative:  Michael  J. 
Wyngaard.  150  East  Oilman  Street, 
Madison,  WI  53703.  Contract  irregular 
Metal  parts  from  Milwaukee,  WI  to 
Chicago,  IL;  Raleigh,  Wendell,  Research 
Triangle  Park  and  Durham,  NC.  under 
continuing  contract(s)  with  Geuder 
Paeschke  &  Frey  Company.  Authority 
sought  for  270  days.  Underlying  ETA 
seeks  120  days  authority.  Supporting 
shipper  Geuder  Paeschke  &  Frey 
Company,  324  North  15th  Street, 
Milwaukee.  WI  53201. 

MC  143230  (Sub-4-6TA),  filed 
November  9, 1982.  Applicant:  LUCK 
TRUCKING,  LNC,  Rural  Route  1,  Box 
190,  Wolcott  IN  47995.  Representative: 
Norman  R.  Garvin,  Scopelitis  ft  Garvin, 
1301  Merchants  Plaza,  East  Tower. 
Indianapolis,  IN  46204.  (1)  Lawn  and 
garden  products  (except  in  bulk),  from 
Marysville,  OH  to  points  in  the  U.S. 
(except  AK  and  HI);  (2)  Machine  tools, 
from  Ft.  Wayne,  IN  to  points  in  KY,  ML 
and  OH;  (3)  Insecticides,  fungicides  and 
herbicides  in  packages,  liquid  or  dry. 
from  Ft.  Madison.  lA  to  points  in  the 
U.S.  (except  AK  and  HI);  (4)  Drugs, 
medicine,  toilet  prepatories  and 
chemcials  No.  1,  from  Elkhart,  IN  and 
Dayton,  OH  to  Los  Angeles  and  San 
Franciso,  CA:  Dallas  and  Houston,  TX; 
Atlanta  and  Savannah,  GA;  and 
Knoxville,  TN;  (5)  Adhesijiea  and 
caulking  materials,  and  materials, 
equipment  and  supplies  used  in 
manufacture  and  distribution,  between 
Columbus.  OR  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S.  (except  AK 
and  HI).  Five  supporting  shippers. 


MC  151664  {Sub-4-3TA).  filed 
November  9. 1982.  Applicant:  SPRINT. 
INC..  3108  Gilead  Ave..  Zion.  IL  60099. 
Representative:  Alan  J.  Wolf,  of 
Robbins,  Coe.  Ruebenstein  &  Shafran 
Ltd..  69  W.  Washington  St..  Chicago.  IL 
60602.  Health  care  products,  health  care 
related  products,  printed  matter,  blood 
and  blood  components,  lithographic 
materials,  offset  films,  machine  parts, 
except  in  bulk  and  in  tank  vehicles. 
between  points  in  North  Chicago. 
Waukegan.  and  Zion,  IL  and  the 
counties  of  Kenosha,  Racine, 
Milwaukee,  Waukesha  and  Dane 
Counties  of  WI.  Supporting  Shippers: 
Abbott  Laboratories,  1400  Sheridan  Rd., 
North  Chicago,  IL  60604,  Jacob  Blumberg 
Memorial  Blood  Bank,  1350  N.  Sheridan 
Rd.,  Waukegan.  IL  60085.  Charles 
Munder  Co.,  2771  Galilee  Ave.,  Zion.  IL 
60099. 

MC  151886  (Sub-4-2TA),  filed 
November  9. 1982.  Applicant:  BERGER 
TRANSPORT.  INC.  3856  Knapp  Street 
Road.  Oshkosh.  WI  54901. 
Representative:  James  A.  Spiegel. 
Attorney,  Olde  Towne  Office  Park,  6333 
Odana  Road.  Madison.  WI  53719. 
Contract;  irregular  petroleum  and 
related  products  from  Green  Bay.  WI  to 
points  within  the  Upper  Peninsula  of 
Michigan.  Restriction:  restricted  to 
transportation  performed  under 
continuing  contract(8)  with  Marathon 
Petroleum  Company.  Supporting 
shipper:  Marathon  Petroleum  Company. 
539  South  Main  Street.  Findlay,  OH 
45840. 

MC  152257  (Sub-4-4TA).  filed 
November  10, 1982.  Applicant:  LORDCO 
TRUCKING.  INC..  535-F  Tollgate  Road. 
Elgin,  IL  60120.  Representative:  Paul  J. 
Maton.  27  East  Monroe  Street.  Suite 
1000,  Chicago.  IL  60603.  Contract; 
irregular:  Food  and  Related  Products 
between  La  Crosse.  WI  and  Toledo.  OH 
under  continuing  contract(8)  with  Z  &  Z 
Distributing  Company  of  Toledo.  OH. 
An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Z  &  Z 
Distributing  Company,  4401  LaGrange 
Street  Toledo,  OH  43612. 

MC  157240  (Sub-4-lTA),  filed 
November  9. 1962.  Applicant:  KOTTKE 
TRUCKING.  INC..  P.O.  Box  206,  Buffalo 
Lake,  MN  55314.  Representative:  Robert 
D.  Gisvold,  121  South  8th  Street.  1600 
TCF  Tower.  Miiuieapolis,  MN  55402. 
Polyethylene  septic  and  agricultural 
storage  tanks,  from  points  in  Hennepin 
County,  MN  to  points  in  AZ  and  CO. 
Supporting  shipper:  Norwesco,  Inc  4365 
Speiner  St.  St  Bonifacius,  MN  55375. 

MC  100706  (Sub-4-1).  filed  November 
9, 1982.  Applicant:  CHARLES  FOLKENS, 
Rural  Route  #1,  Big  Lake,  MN  55300. 
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Representative:  Samuel  Rubenstein,  Post 
Office  Box  5,  Minneapolis,  MN  55440. 
Contract,  irregular  route,  Plumbing  and 
Heating  Supplies,  between  points  in  the 
U.S.  (except  AK  and  HI)  under 
continuing  contract(s)  with  Roberts 
Hamilton  Co..  Golden  Valley,  MN. 
Supporting  shipper:  Roberts  Hamilton 
Co.,  800  Turners  Cross  Rts,  Golden 
Valley,  MN. 

MC  164539  (Sub-4-1),  filed  November 
9. 1982.  Applicant:  BRUMATH  HORSE 
TRANSPORT,  INC.,  7022  N.  Highway  83. 
Hartland,  WI  53029.  Representative: 
Bemie  Traurig  (address  same  as  above). 
Show  horses  between  points  in  AR,  AZ, 
CA,  CO.  CT,  DC,  DE,  FL,  lA,  IL.  IN,  KY, 
MD,  MI.  MN,  MO,  NJ,  NY,  OH,  PA,  TN, 
TX,  VA,  WI,  for  270  days.  An  underlying 
ETA  seeks  180  days  authority. 
Supporting  shippers  are:  Brumath,  7022 
N.  Highway  83,  Hartland,  WI  53029; 
Windie  Hill  Farm,  810  Panorama  Drive 
2-B,  Palatine,  IL  60067;  Eastern  States 
Horse  Transport,  Inc.,  Box  451,  495  Old 
York  Road,  Jenkintown,  PA  19046;  and 
Hunterdon,  Inc.,  R.D.  #1,  Box  319, 
Pittstown,  N.J.  08867. 

MC  164622  (Sub-4-1),  filed  November 
9, 1982.  Applicant:  TERRY  MARCH 
d.b.a.  RED  LINE  TRUCKLINE.  723  E. 
Second  St.,  Redwood  Falls,  MN  56283. 
Representative:  Wolfgang  Sarrazin  of 
Foreman  &  Ebbesen,  Attorneys  at  Law, 
P.O.  Box  127,  Redwood  Falls,  MN  56283. 
Contract,  irregular:  Transporting 
automotive  supplies  and  parts  and  other 
automotive  related  merchandise 
between  points  in  the  U.S.  under 
continuing  contract  with  NAPA 
Owatonna  Distribution  Center,  3000 
Park  Drive,  Owatonna,  MN  55060. 
Supporting  shipper:  NAPA  Owatonna 
Distribution  Center,  3000  Park  Drive, 
Owatonna,  MN  55060. 

The  following  applications  were  filed 
in  Region  5.  Send  Protest  to:  Consumer 
Assistance  Center,  Interstate  Commerce 
Commission,  411  West  7th  Street,  Suite 
500,  Fort  Worth,  TX  76102. 

MC  61440  (Sub-5-17TA),  filed 
November  8, 1982.  Applicant:  LEE  WAY 
MOTOR  FREIGHT,  INC.,  P.O.  Box 
12750,  Oklahoma  City,  OK  73157. 
Representative:  T.  M.  Brown  (same  as 
above).  Contract,  irregular:  General 
Commodities  (except  HHG's.  Classes  A 
6-  B  explosives,  and  commodities  in 
bulk)  between  points  in  the  U.S.  (except 
AK  and  HI)  under  continuing  contracts 
with  E.  I.  duPont  de  Nemours  and  Co.,  of 
Wilmington,  DE,  and  its  subsidiaries: 
Remington  Arms  Co.,  Inc.;  Endo  Labs, 
Inc.;  Endo,  Inc.;  Endo  Pharmaceuticals, 
Inc.;  New  England  Nuclear  Corp.; 
Conoco,  Inc.;  Fairmont  Supply  Co.; 
Douglas  Oil  Co.  of  CA;  Continental 
Carbo  Co.;  Kayo  Oil  Co.;  Pitt-Concol. 


Chemical  Co. 
Co. 


and  Western  Oil  and  Fuel 


MC  138104  (Sub-5-14TA),  filed 
November  8, 1982.  Applicant:  MOORE 
TRANSPORTATION  CO.,  INC.,  3509  N. 
Grove  Street,  Fort  Worth,  TX  76106. 
Representative:  Bernard  H.  English.  6270 
Firth  Road,  Fort  Worth,  TX  76116.  Coal, 
and  Petroleum  or  Coal  Products,  (1) 
between  points  in  TX,  LA,  AR,  OK,  and 
NM,  and  (2)  between  points  in  TX,  LA, 
AR,  OK,  and  NM,  on  the  one  hand,  and. 
on  the  other,  points  in  the  US  except  AK 
and  HI.  Supporting  shipper(s):  Gifford- 
Hill  &  Co.,  Inc..  Dallas,  TX,  Texas 
Industries,  Inc.,  Ariington.  TX.  Chemical 
Lime,  Inc.,  Ft.  Worth,  TX,  Round  Rock 
Lime  Co.,  Blum,  TX. 

MC  146336  (Sub-5-20TA),  filed 
November  8. 1982.  Applicant:  WESTERN 
TRANSPORTATION  SYSTEMS,  INC., 
1609-109th  Street,  Grand  Prairie.  TX 
75050.  Representative:  D.  Paul  Stafford. 
P.O.  Box  45538,  Dallas,  TX  75245. 
Contract,  irregular:  Synthetic  resm 
granules  (1)  from  Atlanta,  GA  to  Detroit, 
MI.  Cranford,  NJ  and  Forest  City,  NC;  (2) 
from  Houston,  TX  to  Atlanta,  GA. 
Nashville,  TN  and  Detroit,  MI;  (3)  from 
Lake  Charies,  LA  to  Atlanta,  GA  and 
Nashville,  TN;  (4)  from  Cranford.  NJ  to 
Forest  City,  NC,  under  continuing 
contract(s)  with  Dansco  Corporation. 
Supporting  shipper(s):  Dansco 
Corporation.  Atlanta.  GA. 

MC  162005  (Sub-5-2TA).  filrd 
November  8,  1982.  Applicant:  MORRIS 
THOMPSON  d.ba.  MORRIS 
THOMPSON  TRUCKING.  Box  43.  Route 
«3.  Tecum.seh.  OK  74873. 
Representative:  William  P.  Parker.  P.O. 
Box  54657.  Oklahoma  City,  OK  73154.  (1) 
Axles  and  brake  parts  from  the  facilities 
of  Kelsey  Axle  and  Brake  Division, 
Kelsey  Hayes  Company,  at  or  near 
Seminole,  OK  to  Cheno,  CA  and 
McMinville,  OR;  and  (2)  materials  and 
supplies  used  in  the  manufacture  of 
axles  and  brake  parts  from  Fairfield.  AL 
to  the  facilities  of  Kelsey  Axle  and 
Brake  Division,  Kelsey  Hayes  Company 
at  or  near  Seminole,  OK.  Supporting 
shipper:  Kelsey  Axle  and  Brake 
Division,  Kelsey  Hayes  Company. 
Seminole,  OK. 

MC  164320  (Sub-5-lTA),  filed 
November  8,  1982.  Applicant:  JACK  E. 
WASHBURN  d.b.a,  WASHBURN 
WHEAT  FLOUR  CO.,  4149  Clarendon, 
Wichita,  KS  67220.  Representative:  Jack 
E.  Washburn  (same  as  applicant). 
Contract,  irregular:  Bulk  and  Sacked 
Flour,  between  Wichita,  KS  on  the  one 
hand,  and  on  the  other,  points  in  the  U.S. 
under  continuing  contract  with  Ross 
Ind.,  Dept,  of  Cargill,  Inc.,  Wichita,  KS. 


MC  164426  (Sub-5-lTA).  filed 
November  9.  1982.  Applicant:  ALBERT 
MOVING  &  STORAGE,  P.O.  Box  1919, 

Wichita  Falls,  TX  76307-1919. 
Rppresentative:  David  Eari  Tinker.  1000 
Connecticut  Ave.,  .NW..  Suite  1112, 
Washington,  DC  20036-5391  Household 
Gauds,  between  points  in  the  US. 
(including  AK  and  HI.  but  excluding 
VT).  restricted  to  the  transportation  of 
traffic  handled  for  or  on  behalf  of  the 
U.S.  Government. 

MC  164598  |Sub-5-lTA),  filed 
November  5,  1982.  Applicant;  K.C. 
CHAMBLESS  d.b.a.  CHAMBLESS 
ENTERPRISES.  P.O.  Box  386. 
Texarkana.  AR  75504.  Reprt'sentative: 
William  R.  Chambless,  (same  as 
applicant).  General  commodities  (except 
Classes  A  and  B  explosives, 
commodities  in  bulk  and  uncrated 
household  goods).  Between  points  in 
AR.  LA,  OK,  TX  and  TN  (Memphis 
only).  Supporting  shippers:  Ark-La 
Concrete.  Magnolia.  AR.  Buzzies  Repair 
Service.  Inc..  Texarkana.  TX.  Archery 
World,  Texarkana.  AR.  Texarkana 
Wood  Preserving  Co..  Texarkana,  TX, 
Fouke  Food  Center  Feed  and  General 
Merchandise,  Fouke,  AR, 

MC  164604  lSub-5-lTA).  filed 
November  8.  1982.  Applicant:  W.A. 
FERGUSON  A.\D  TO.M.MY  FERGUSON 
d  b.a.  FERGUSON  FARMS 
TRANSPORTATION,  P.O.  Box  AB, 
Green  Forest,  AR  72638  Representative: 
Don  Garrison,  Post  Office  Box  1065. 
Fayetteville,  AR  72702.  Malt  Beverages 
and  Empty  Beverage  Containers — 
Between  Pulaski,  Sebastian  and 
Washington  Counties,  AR,  on  the  one 
hand,  and  on  the  other,  points  in  AL, 
GA,  lA.  MN,  MO,  MS,  NE,  TN  and  WA. 
Supporting  shippers.  Midwest  Beverage 
Company,  Ft.  Smith.  AR;  Malczycki 
Beverages,  Inc.,  Fayetteville,  AR. 

MC  164617  (Sub-5-lTA1.  filed 
November  9. 1982.  Applicant:  RUSSELL 
D.  VASSAR,  d.b.a  VASTONE  CO..  R  R. 
=2,  Tonganoxie,  KS  66086. 
Representative:  Russell  D.  Vassar  (same 
as  applicant).  Contract,  irregular: 
General  commodities  [except  Classes  A 
& B  explosives],  between  Kansas  City. 
KS,  on  the  one  hand,  and  on  the  other, 
points  in  lA,  KS.  MO.  NE  and  OK. 
Supporting  shipper:  KRJ  Systems,  Inc.. 
Shawnee  Mission.  KS. 

The  following  applications  were  filed 
in  Region  6.  Send  protests  to:  Inlerstaie 
Commerce  Commission.  Region  6  .Motor 
Carrier  Board,  211  Main  St,,  Suite  .501, 
San  Francisco,  CA  94105. 

MC  164624  (Sub-6-lTA).  filed 
November  8. 1982.  Applicant:  PEGGY 
ANN  THRO.NSON  d.b.a  CHUCK-A- 
LUCK  COMPANY.  3717  Locarno  Dr.. 
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Anchorage,  AK  99504.  Representative: 
Peggy  Ann  Thronson.  3717  Locarno  Dr.. 
Anchorage.  AK  99504.  (1)  Genera! 
commodities  (except  class  A  &  B 
explosives  and  household  goods), 
between  all  points  in  the  U.S.  including 
AK  and  HI.  for  270  days. 

MC  164638  (Sub-6-lTA),  filed 
November  10, 1982.  Applicant: 
COMMODITY  CARRIERS.  INC.,  P.O. 
Box  11040.  Denver,  CO  80211. 
Representative:  Chester  A-  Zyblut,  366 
Executive  Bld«..  1030 15th  St.  N\V.. 
Washington.  D.C.  20005.  Food  and 
related  products,  between  Denver, 
Sterling  and  Fort  Morgan,  CO,  and 
points  in  their  respective  commercial 
zones,  on  the  one  hand,  and,  on  the 
other,  points  in  the  U.S.  (except  AK  and 
HI),  for  270  days.  Supporting  shipper 
Sterling  Beef  Company,  Inc..  P.O.  Box 
487,  Fort  Morgan.  CO  80701. 

MC  144806  (Sub-6-lTA),  filed 
November  8. 1982.  Applicant:  FRED  M. 
ANDERSON  d.b.a.  DELTA  VALLEY 
TRUCKING,  POB  51,  Delta,  UT  84624. 
Representative:  Bruce  W.  Shand,  Ste. 
280.  311  S.  State  St..  Salt  Lake  City.  UT 
84111.  Contract  carrier,  irregular  routes. 
Such  commodities  as  are  dealt  in  by 
wholesale  and  retail  groceries,  and  food 
business  bouses,  from  points  in  WA, 
OR,  ID,  MT,  CO,  and  CA  to  points  in 
Salt  Lake  County.  UT  for  270  days.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  American 
Strevell.  Inc.,  P.O.  B.  26587,  2505  W.  1500 
S..  Salt  Lake  City,  UT. 

MC  123602  (Sub-6-lTA),  filed 
November  5, 1982.  Applicant:  FASTEST 
WAY  MOTOR  FREIGHT,  INC.,  East 
3417  Springfield,  Spokane,  WA  99202. 
Representative:  James  E.  Wallingford, 
P.O.  Box  2647.  Spokane,  WA  99220. 
General  commodities  (excluding 
household  goods)  which  have  had  prior 
or  subsequent  movement  in  interstate 
commerce  to  and  from  Spokane,  WA. 
and  State  of  WA  counties  of  Chelanm, 
Douglas,  Ferry.  Grant,  Okanogan, 
Spokane  and  Stevens:  for  a  period  of  270 
days.  Supporting  shippers:— -Best  Way 
Motor  Freight,  6440  So,  143rd  St.,  Seattle, 
WA  98166;  Nabisco,  Inc.,  E.  4000 
Broadway,  Spokane,  WA  99202;  Amfac 
Electric  Supply  Co.,  E.  3420  Ferry, 
Spokane,  WA  99202;  Prudential 
Distributors,  Inc..  E.  3304  Ferry. 
Spokane,  WA  99202. 

MC  164626  (Sub-8-lTA),  filed 
November  10, 1982.  Applicant: 
HATHAWAY  MEATS,  INC.,  d.b.a. 
HATHAWAY  TRUCKING,  P.O.  Box 
13347.  Spokane,  WA  99213. 
Representative:  James  R  Wallingford. 
P.O.  Box  2647,  Spokane.  WA  99220.  Food 
and  related  products,  between  points  in 
ID,  MT.  and  WA  for  270  days. 


Supporting  shippers:  B  &  C  Meats,  Inc., 
1021  Bryden  Ave.,  Lewiston,  ID  83501; 
Arctic  Meals,  Inc.,  1007  E.  Idaho. 
Kalispell.  MT;  Produce  Supply  Co.; 
Hathaway  Meats,  Inc.,  P.O.B.  13347. 
Spokane.  WA  99213, 

MC  164605  (Sub-6-lTA).  filed 
November  8, 1982.  Applicant:  JOSEPH  & 
JEARLDENE  FARIA.  d.b.a.  J  &  J 
TRUCKING  CO.,  41623  W.  Valeria,  Dos 
Palos,  CA  93620.  Representative:  Jack  L 
Schiller,  111-56  76th  Dr.,  Forest  Hills. 
NY  11375.  Contract,  irregular  Industrial 
fasteners  from  Los  Anglese,  CA,  to 
Seattle,  WA,  under  account  with  John 
Perine  Co.  of  Seattle,  WA;  Northwest 
Bolt  and  Nut  Co.  of  Seattle.  WA;  and 
Tacoma  Screw  Products.  Inc.  of  Tacoma, 
WA  for  270  days.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shippers:  John  Perine  Co.,  820  S.  Adams 
St..  Seattle,  WA;  Northwest  Bolt  and 
Nut  Co..  P.O.B.  70648.  Seattle,  WA; 
Tacoma  Screw  Products,  Inc.,  2001 
Center  St.,  Tacoma,  WA. 

MC  164625  (Sub-6-lTA).  filed 
November  8, 1982.  Applicant:  SHAEN 
MAG  AN  TRUCKING,  7580  Rasmussen 
Rd..  Visalia,  CA  93278.  Representative: 
Shaen  Magan  (same  address  as 
applicant).  Contract  Carrier,  Irregular 
routes:  (1)  Sulphur,  from  points  in  Los 
Angeles  County,  CA.  to  points  in  Nye 
County,  N'V..  for  the  account  of  Chevron 
Chemical  Co.;  (2)  petroleum  oil.  from 
points  in  Nye  County,  N'V  to  points  in 
Los  Angeles  County,  CA,  for  the  account 
Crest  Trading  Co.:  (3)  flat  glass,  from 
points  in  Fresno  County.  CA  to  points  in 
Clark  County.  NV,  for  the  account  of 
Guardian  Industries  Corp.,  for  270  days. 
Supporting  Shipperfs):  Chevron 
Chemical  Co.,  1052  E.  Shaw,  Fresno,  CA 
93710  (2)  Crest  Trading  Co.,  1601 
Skyway  Dn.,  Bakersfield,  CA  93308  and 
(3)  Guardian  Industries  Corp.,  11535  E. 
Mountain  View,  Kingsburg.  CA  93631. 

MC  149100  (Sub-6-15TA),  filed 
November  5. 1982.  Applicant:  JIM 
PALMER  TRUCKING  (a  corporation], 
9730  Derby  Dr..  Missoula,  MT  59801, 
Representative:  John  T.  Wirth,  717-17th 
St.,  Ste.  2800,  Denver.  CO  80202-3357, 
Contract  Carrier,  irregular  routes: 
Lumber  and  wood  products,  from  points 
in  WA,  OR,  CA,  ID  and  TX  to  points  in 
the  US.  (except  AK  and  HI),  under 
continuing  contTact(8)  with  Old  Town 
Lumber  5  Millwork.  Ina  of  Folsam.  CA, 
for  270  days.  Supporting  Shipper.  Old 
Town  Lumber  &  Millwork.  Inc..  P.O.  Box 
763.  Folsom.  CA  95630. 

MC  159831  (Sub-6-2TA).  filed 
November  4. 1982.  Applicant;  ROLAND 
I.  NTSEWANDER.  JR.  d.b.a.  R  &  E 
TRUCKING.  1906  W.  Oak— POB  2214. 
Fullerton.  CA  92633.  Representative: 
Donald  R.  Hedrick,  POB  4334.  Santa 


Ana.  CA  92702.  Contract  Carrier. 
irregular  routes:  Paper  and  related 
products;  and.  printed  matter,  between 
points  in  Los  Angeles  and  Orange 
County,  CA.  on  the  one  hand,  and.  on 
the  other,  points  in  CA.  AZ.  NV.  OR. 
WA.  UT.  ID.  CO.  NM  and  TX.  for  the 
account  of  Georgia  Pacific  Corporation. 
International  Paper  Company  and 
S.C.M.  Walton  Printing,  Inc.,  for  270 
days.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  Shippers:  Georgia 
Pacific  Corporation.  6300  Regio  Ave.. 
Buena  Park,  CA.  90620;  International 
Paper  Company.  1350  E.  223rd  St.. 
Carson.  CA.  90745;  and,  S.C.M.  Walton 
Printing,  Inc.,  6400  Artesia  Blvd.,  Buena 
Park,  CA.  90620. 

MC  164104  (Sub-6TA),  filed  November 
5, 1982.  Applicant:  SITTER'S 
TRANSPORT  LIMITED,  406  1st  Ave.. 
Kindersley.  Saskatchewan  SOUSO. 
Representative:  Norman  A.  Cooper,  145 
W.  Wisconsin  Ave..  Neenah,  WI  54956. 
Contract  irregular  uranium  oxide  (U308) 
from  North  Portal.  ND  International 
Boimdary  Line  to  Gore,  OK  or 
Metropolis.  IL.  under  continuing  contract 
with  Uranerz  Exploration  &  Mining  Ltd. 
of  Saskatoon,  CD.  Supporting  shipper: 
Uranerz  Exploration  &  Mining  Ltd.,  229 
4th  Ave.,  S.  No.  204.  Saskatoon,  CD 
S7K4K3. 

MC  164578  (Sub-6-lTA),  filed 
November  4. 1982.  Applicant:  TRUCK 
CONTROL  SERVICE,  INC.,  7017  N.  56th 
Avenue,  Glendale,  AZ  85301. 
Representative:  Phil  B.  Hammond,  3003 
N.  Central,  Suite  2201,  Phoenix,  AZ 
85012.  Contract  Carrier  Irregular  routes: 
wire,  cable,  paint,  spools  and  rubber 
and  plastic  products  between  Phoenix, 
AZ;  Wallingford.  CT;  and  Chatham,  VA, 
on  the  one  hand,  and.  on  the  other, 
points  in  AZ.  LA,  CA,  IL.  lA.  WI,  CO. 
TX,  IN,  NY,  NJ,  WA,  OH.  NM,  CT,  OR. 
MO,  MA,  MI.  TN,  NV,  Rl.  OK.  VA.  UT. 
PA,  MD,  FL.  MN,  NH  and  ND,  for  270 
days.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper  Times 
Wire  and  Cable  Co..  358  Hall  Avenue. 
Wallingford.  CT  06492. 

MC  153480  (Sub-6-4TA).  filed 
November  10, 1982.  Applicant: 
RICHARD  P.  WARD  d.b.a.  WARD. 
DISTRIBUTING  COMPANY.  P.O.  Box 
713,  Alamosa,  CO  81101.  Representative: 
Jean  Paul  Jones,  P.O.  Box  1034,  Alamosa, 
CO  81101.  Malt  beverages  and  related 
advertising  materials  and  empty  used 
beverage  contatDers  and  materials  and 
supplies  used  in  and  dealt  with  by 
breweries  from,  to,  or  between  the 
following  points:  Fort  Worth,  TX  to  all 
points  in  CO,  for  270  days.  Supporting 
shipper.  High  Coimtry  Sales.  Inc..  4110 
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High  Country  Road,  Colorado  Springs. 
CO  80907. 

MC  152785  (Sub-6-2TA],  filed 
November  4,  1982.  Applicant:  WILLIAM 
H.  CHAMBERS  and  WILLIAM  ]. 
CHAMBERS,  a  partnership,  d.b.a. 
WESTWAY  TRANSPORTATIO.N  CO., 
153  Valencia  Dr..  Camarillo,  CA  93010. 
Representative:  Earl  N.  Miles.  3704 
Candlev^-ood  Dr.,  Bakersfield,  CA  93306. 
Such  commodities  as  are  dealt  in  or 
used  by  distributors  of  meat,  frozen 
foods,  hotel  supplies,  and  bakery  goods. 
from  Vancouver,  WA.  on  the  one  hand, 
to  Scottsdale.  AZ  and  San  Jose,  CA,  on 
the  other,  for  270  days.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper:  M  &  P  Meat  Supply. 
Inc..  4011  Maine  St..  Vancouver.  VV/\ 
98663. 

Agatha  L.  Mergenovich, 

St^cretary. 

(FR  n,ic  fi2-:ilB«H  Kili-d  n-l»-82  8  45  amj 

BILLING  CODE  7035-01-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Advisory  Committee  on  Voluntary 
Foreign  Aid;  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  uf 
a  meeting  sponsored  by  the  Advisory 
Committee  on  Voluntary  Foreign  Aid 
which  will  be  held  on  December  15,  1982 
(From  10:00  a.m.  to  12:00)  in  the  Board 
Room  of  the  Cooperative  League  of  the 
USA  (CLUSA),  1828  L  Street,  NW.,  Suite 
1100,  Washington,  D.C. 

This  will  be  an  informal  briefing  for 
the  PVOs  and  Corporations  interested  in 
working  in  Jamaica. 

At  this  meeting,  plans  will  also  be 
made  for  PVO-Corporate  subcommittee 
meeting  in  Jamaica  during  the  March 
ACVFA  meeting,  6-10, 1983. 

It  is  suggested  that  those  desiring 
further  information  contact  Karla 
Milanette  (202)  638-5368  or  by  mail  c/o 
the  Advisory  Committee  on  Voluntary 
Foreign  Aid,  Agency  for  International 
Development,  Washington,  D.C.  20523. 

Dated:  November  10, 1982. 
Julia  Chang  Bloch, 

Assistant  Administrator.  Bureau  for  Food  for 
Peace  and  Voluntary  Assistance. 

|KR  Dou  82-31877  Filed  11-19-82.  8:45  am) 
BILLING  CODE  •11C-01-II 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
IDocket  No.  80-36] 

Jefferson  Drugs;  Revocation  of 
Registration;  Denial  of  Application 

This  proceeding  before  the  Drug 
Enforcement  Administration  [DE.'\1  was 
initiated  by  issuance  of  an  OrdiT  to 
Show  Cause  which  proposed  to  revoke 
DEA  Certificate  of  Registration 
AS0589258.  previously  issued  to 
Jefferson  Drugs  [Respondent],  of  929 
Walnut  Street.  Philadelphia. 
Pennsylvania,  and  to  deny  the 
Respondent's  ppnding  application  for 
renewal  of  its  registration.  This  action 
was  predicated  upon  the  felony 
conviction  of  David  Schwartz,  the 
proprietor  of  the  Respondent  pharmacy. 
Mr,  St:hvvartz  requested  a  hearing  on  the 
issues  raised  by  the  Order  to  Slftiw 
Cause  and  this  matter  was  placed  on  the 
docket  of  Administrative  Law  Judge 
Francis  L.  Young. 

Following  the  completion  of 
prehearing  procedures,  tw-o  evidentiary 
hearing  sessions  which  were  held  in 
Washington.  D.C,  and  additional 
procedures  and  filings  after  the  hearing 
sessions,  the  Adm.inistrative  Law  Judge 
issued  his  Opinion  and  Recommended 
Ruling,  Findings  of  Fact.  Conclusions  of 
Law  and  Decision,  hereinafter  referred 
to  as  the  Administrative  Law  Judge's 
"opinion."  Pursuant  to  the  provisions  of 
21  CFR  1316.65.  the  .Administrative  Law 
Judge  caused  copies  of  his  opinion  to  be 
served  on  counsel  for  the  Government 
and  counsel  for  the  Respondent.  The 
Respondent  filed  exceptions  to  the 
Administrative  Law  Judge's  opinion  rind 
simultaneously  filed  a  petition  to  be 
heard  by  the  Administrator  with  respect 
to  "imposition  of  penalty."  Counsel  for 
the  Government  filed  a  letter  supporting 
the  Administrative  Law  Judge's  opinion 
and  opposing  the  Respondent's  petition. 
These  documents  were  made  part  of  the 
record  of  this  proceeding.  The 
Respondent  also  filed  a  separate  letter 
relating  to  the  medical  condition  of  .Mr 
Schwartz's  wife.  This  letter  has  also 
been  incorporated  into  the  record. 

Pursuant  to  the  provisions  of  21  CFR 
1316.65,  the  Administrative  Law  Judge 
has  certified  the  entire  record  of  this 
proceeding  to  the  Acting  Administrator. 
Now,  pursuant  to  21  CFR  1316.67.  the 
Acting  Administrator  hereby  publishes 
his  final  order  in  this  matter. 

The  Administrative  Law  Judge 
devoted  some  seven  pages  of  his 
opinion  to  specific  findings  of  fact. 
These  findings  are  relevant  and  are 
supported  by  the  preponderance  of  the 
evidence.  There  is  no  need  to  repeat 


them  here  at  length.  The  Acting 
Administrator  adopts  the  recommended 
rulings,  findings  of  fact  and  conclusions 
of  law  of  the  Administrative  Law  Judge 
in  their  entirety. 

The  record  establishes  that  from  early 
1975  until  some  time  in  1978.  Mr. 
Schwartz,  the  owner  and  operator  of  the 
Respondent  pharmacy,  illegally  sold 
Schedule  II  cont.-oUed  substances 
without  prescriptions.  He  sold  Preludin 
[phenmetrazinej  tablets  on  essentially  a 
weekly  basis.  100.  200  or  3O0  tablets  at  a 
time,  to  one  Iv\  Ta\lor  .Mr  Schwartz 
charged  Ms.  Taylor  $10()  to  S150  per  100 
tablets.  Schedule  U  substances,  like 
Preludin.  are  subject  to  the  requirements 
of  21  U.S.C.  829(a)  and  21  CFR  1306.11. 
Except  in  certain  emergency  situations, 
a  pharmacist  may  dispense  such 
substances  only  pursuant  to  a  wntten 
prescription. 

In  November  of  1978.  Ms.  Taylor 
began  to  cooperate  with  law 
enforcement  authorities  investigating 
Mr.  Schwartz  and  others.  Thereafter,  on 
November  28, 197a  December  13, 1978. 
and  January  10. 1979,  under  the  control 
and  direct  surveillance  of  DEA  agents 
and  personnel  of  the  Pennsylvania 
Bureau  of  Drug  Control.  Ms.  Taylor 
again  purchased  Preludin  from  Mr. 
Schwartz  in  the  Respondent  pharmacy 
without  prescriptions.  On  each  of  these 
occasions,  Ms.  Taylor  purchased  100 
Preludin  or  phenmetrazine  tablets  and 
was  charged  $200  per  100  tablets. 
Following  the  last  buy,  Mr.  Schwartz 
was  arrested  and  $200  in  marked  official 
funds  were  found  on  his  person. 

On  June  26,  1979.  following  his  plea  of 
nolo  contendere  to  the  charges  arising 
from  his  three  final  sales  of  Preludin  to 
Ms.  Taylor.  Mr  Schwartz  was  convicted 
of  the  three  felony  offenses  referred  to 
in  the  Order  to  Show  Cause.  A 
conviction  entered  upon  a  plea  oi  nolo 
contendere  is  a  conviction  for  purposes 
of  revoking  a  registration  under  21 
U.S  C.  824(a)(2).  Sokolo^v.  Saxbe.  501 
F  2d  571  (2nd  Cir..  1974);  .\oellv. 
Bensmger.  586  F.2d  554  [5th  Cir.,  1978). 

This  agency  has  consistently  held  that 
the  conviction  of  the  owner  of  a 
pharmacy  registrant  is  sufficient  ground 
for  the  revocation  of  its  DF.A 
registration.  ,\'icho!as  G  Cck:dc:.<^^  I  a 
A'l'w  Seabur\'  Pharmarv.  Docket  ,No  "6- 
2.  41  FR  52555  (1976);  Wdiiam  G. 
Walston.  dba  Karl  Plaza  Pharmacy. 
Docket  Na  80-32,  45  FR  82761  (1980); 
Gold  Drugs.  Inc..  Docket  No  80-11.  45 
FR  85844  (1980).  Furthermore,  where 
grounds  exist  for  the  revocation  of  a 
registration,  an  application  for  such 
registration  can.  a  fortiori,  be  denied, 
since  the  law  will  not  be  read  to  require 
the  useless  and  meaningless  act  of 
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granting  a  registration  on  one  day,  only 
to  revoke  it  on  the  next.  Serling  Drug 
Co..  Docket  No.  74-12,  40  FR  11918 
(1975);  affirmed  without  published 
opinion,  524  F.2d  1406  (6th  Cir.,  1975); 
Rafael  C.  Cilento.  M.D..  Docket  No.  79- 
2,  44  FR  30466  (1979).  There  are, 
therefore,  statutory  grounds  for  the 
revocation  of  this  pharmacy's  DEA 
registration  and  for  the  denial  of  its 
application  for  renewal  of  such 
registration. 

Mr.  Schwartz's  conduct  is  clearly  of 
the  kind  that  Congress  had  in  mind 
when  it  enacted  the  Controlled 
Substances  Act.  The  Congress  was 
particularly  concerned  with  the 
diversion  of  controlled  substances  from 
legitimate  channels  into  the  illicit 
marketplace.  It  was  aware  that 
registrants  who  have  the  greatest  access 
to  controlled  substances  and,  therefore, 
the  greatest  opportunity  for  diversion, 
were  responsible  for  a  large  part  of  the 
illegal  drug  traffic.  United  States  v. 
Moore,  96  S.Ct.  335,  340  (1975).  With  this 
in  mind.  Congress  provided  for  a 
regulatory  framework  under  which  a 
person  who  had  been  convicted  of 
felony  offenses  relating  to  controlled 
substances  could  be  denied  future 
access  to  the  instrumentalities  of  his 
crime. 

After  considering  Mr.  Schwartz's 
health  problems,  as  well  as  the 
likelihood  that  economic  factors  related 
to  the  pharmacy's  declining  business 
situation  may  well  have  played  a  role  in 
inducing  Mr.  Schwartz  to  violate  the 
law,  the  Administrative  Law  Judge 
nevertheless  recommended  that  this 
pharmacy's  registration  be  revoked  and 
its  pending  application  denied.  As  Judge 
Young  so  clearly  viewed  the  problem  of 
diversion,  and  related  it  to  this  case,  if 
every  pharmacist  who  found  himself  in 
economic  straits  were  allowed  to  sell  his 
drugs  illegally  with  virtual  impunity,  a 
torrent  of  dangerous,  addictive 
substances  would  soon  engulf  the 
country.  Mr.  Schwartz  abandoned  his 
professional  and  legal  responsibilities. 
He  did  so  regiilarly  and  profitably,  on 
almost  a  weekly  basis,  for  about  three 
years.  After  considering  the  record  as  a 
whole.  Judge  Young  recommended  the 
revocation  and  denial  actions  discussed 
above.  The  Acting  Administrator  has 
also  considered  this  record,  as  well  as 
the  posthearing  filings,  and  has  reached 
the  same  conclusion.  The  Respondent's 
registration  must  be  revoked  and  its 
pending  application  for  renewal  must  be 
denied. 

The  Respondent  has  petitioned  the 
Acting  Administrator  for  an  additional 
hearing  or  meeting  for  the  purpose  of 
discussing,  or  presenting  additional 


evidence  with  respect  to,  the  imposition 
of  penalty.  First,  "penalties"  are  not 
assessed  here:  only  remedies  designed 
.to  protect  the  public.  Second,  the 
hearing  procedures  are  designed  for 
fairness  and  efficiency.  The  Respondent 
has  had  a  number  of  opportunities  to  put 
its  case  for  mitigation  into  the  record. 
There  were  two  hearing  sessions  and 
the  Respondent  filed  extensive 
exceptions  to  the  Administrative  Law 
Judge's  opinion.  All  of  this  evidence  has 
been  considered  by  the  Acting 
Administrator.  The  Acting 
Administrator  sees  nothing  to  be  gained 
from,  nor  any  precedent  for,  granting 
Respondent's  petition  for  an 
extraordinary  posthearing  meeting.  It  is 
the  function  of  the  Administrative  Law 
Judge  to  provide  the  Acting 
Administrator  with  a  full  and  complete 
record  on  which  to  base  a  decision. 
Judge  Young  has  done  just  that.  The 
Respondent's  petition  for  a  further 
hearing  on  "imposition  of  penalty"  is 
hereby  denied. 

Accordingly,  pursuant  to  the  authority 
vested  in  the  Attorney  General  by 
Section  304  of  the  Controlled  Substances 
Act.  21  U.S.C.  824,  as  redelegated  to  the 
Acting  Administrator  of  the  Drug 
Enforcement  Administration,  the  Acting 
Administrator  hereby  orders  that  DEA 
Certificate  of  Registration  AS0589258, 
previously  issued  to  Jefferson  Drugs,  be, 
and  it  hereby  is,  revoked.  Consequently, 
all  applications  for  renewal  of  such 
registration  must  be,  and  they  hereby 
are,  denied.  The  revocation  of 
Respondent's  registration  is  effective 
December  22, 1982. 

Dated:  November  10.  1982. 
John  C.  Lawn, 

Acting  Administrator,  Drug  Enforcement 

Administration. 

IF?  noc   82-11912  F-.led  n-19-«;:  8:45  am) 
BILLING  CODE  4410-09-M 


NATIONAL  COMMUNICATIONS 
SYSTEM 

National  Security  Telecommunications 
Advisory  Committee;  Closed  Meeting 

A  meeting  of  the  National  Security 
Telecommunications  Advisory 
Committee  (.N'STAC)  Industry  Executive 
Subcommittee  will  be  held  at  9:00  a.m. 
on  Tuesday,  November  30, 1982  in  the 
W'estgate  Building  of  the  MITRE 
Corporation,  1820  Dolley  Madison 
Boulevard.  McLean.  'Virginia.  The 
agenda  is  as  follows: 

A.  Opening  Remarks. 

B.  Review  of  NSTAC  Agenda. 

The  Agenda  Review  session  is 
devoted  to  the  discussion  of  classified 


telecommunications  issues  as  they 
relate  to  national  security 
communications  and  therefore  will  be 
closed  to  the  public  in  the  interest  of 
National  Defense.  Any  person  desiring 
information  about  the  meeting  may 
telephone  (Area  Code  202-692-9274)  or 
write  the  Manager  of  the  National 
Communications  System,  8th  Street  and 
South  Courthouse  Road,  Arlington, 
Virginia  22204. 
M.  H.  Hoever, 

Captain.  U.S.  Navy,  National 
Communications  Joint  Secretariat. 
November  16, 1982. 

[FR  Doc.  82-31792  Filed  11-19-82:  8:45  am| 
BILLING  CODE  3610-«&-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  on  Emergency 
Evacuation  Demonstrations  From 
Small  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Draft  Advisory  Circular 
availability  and  request  for  comments. 

summary:  The  draft  Advisory  Circular 
(AC)  sets  forth  an  acceptable  means,  but 
not  the  only  means,  of  showing 
compliance  with  the  Federal  Aviation 
Regulations  applicable  to  required 
emergency  evacuation  demonstrations 
from  small  airplanes  with  a  passenger 
seating  capacity,  excluding  pilots  seats, 
of  10  or  more, 

date:  Commenters  must  identify  file  AC 
20-X,  Subject:  Emergency  Evacuation 
Demonstrations  from  Small  Airplanes, 
and  comments  must  be  received  on  or 
before  January  2, 1983. 

ADDRESS:  Send  all  comments  on  the 
draft  Advisory  Circular  to:  Federal 
Aviation  Administration,  ATTN: 
Regulations  and  Policy  Office  (ACE- 
110),  601  East  12th  Street.  Kansas  City, 
Missouri  64106, 

FOR  FURTHER  INFORMATION  CONTACr. 

Mr.  J.  Robert  Ball,  Aerospace  Engineer, 
Regulations  and  Policy  Office  (ACE- 
110),  Aircraft  Certification  Division, 
Federal  Aviation  Administration,  601 
East  12th  Street,  Kansas  City,  Missouri 
64106.  Commercial  telephone  (816)  374- 
5688  or  FTS  758-5688. 

SUPPLEMENTARY  INFORMATION:  Any 

person  may  obtain  a  copy  of  this  draft 
Advisory  Circular  by  writing  to:  Federal 
Aviation  Administration,  Aircraft 
Certification  Division,  Regulations  and 
Policy  Office  (ACE-110),  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 
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COMMENTS  INVITED:  Interested  parties 
are  invited  to  submit  comments  on  the 
draft  AC.  Comments  received  on  the 
draft  AC  may  be  inspected  at  the  offices 
of  the  Regulations  and  Policy  Office 
(ACE-110),  Room  1656,  Federal  Office 
Building,  601  East  12th  Street  Kansas 
City,  Missiouri,  between  the  hours  of 
7:30  a.m.  and  4  p.m.  on  weekdays, 
except  Federal  holidays. 

Issued  in  Kansas  City,  Missouri.  November 
8, 1982. 

Murray  E.  Smith, 
Director,  Central  Region. 

|FR  Doc.  R2-31842  Filed  11-19-82:  8:45  am| 
BILLING  CODE  4910-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement;  City 
of  Colonial  Heights,  Chesterfield  and 
Prince  George  Counties,  Va. 

agency:  Federal  Highway 
AdministraUon  (FHWA),  DOT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  the  City  of  Colonial  Heights, 
Chesterfield  and  Prince  George 
Counties,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  B.  Welton,  District  Engineer, 
Federal  Highway  Administration,  P.O. 
Box  10045,  Richmond,  Virginia  23240- 
0045,  telephone  (804)  771-2682. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Virginia 
Department  of  Highways  and 
Transportation  (VDH&T),  will  prepare 
an  environmental  impact  statement 
(EIS)  on  a  proposal  to  construct  a  two- 
lane  facility  on  a  four-lane  right  of  way 
for  an  ultimate  four-lane  divided  facility 
from  the  East  Corporate  Limits  of 
Colonial  Heights  to  Route  36  in  Prince 
George  County,  Virginia.  The 
environmental  study  limits  of  the  project 
are  from  0.595  mile  west  of  the  East 
Corporate  Limits  of  Colonial  Heights  to 
Route  36.  The  proposed  (Temple  Avenue 
Extension)  project  will  be  a  commuter 
route  providing  a  vital  link  for  traffic  on 
Route  1  in  the  City  of  Colonial  Heights 
to  interconnect  with  Route  36  in  Prince 
George  County. 

There  are  six  alternatives  under 
consideration  for  the  proposed  project: 
(1)  Taking  no  action  (no-build),  (2)  mass 
transit,  and  (3)  through  (6)  four 
alignments  involving  the  construction  of 
two  lanes  on  new  location  between  the 
ECL  of  Colonial  Heights  and  Route  36. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 


appropriate  Federal,  State  and  local 
agencies  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  proposal.  No 
formal  scoping  meeting  is  planned  at 
this  time.  The  Draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment.  Following  publication  of  the 
Draft  EIS,  a  public  hearing  will  be  held. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  suggestions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  at  the  address 
provided  above. 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Research,  Planning  and 
Construction.  The  provisions  of  OMB 
Circular  No.  A-95  regarding  State  and 
local  clearinghouse  review  of  Federal 
and  Federally  assisted  programs  and 
projects  apply  to  this  program. 

Issued  on  November  10,  1982. 
Robert  B.  Welton. 

District  Engineer,  Richmond  Virginia, 

|KR  Doc  82 -31 787  Filed  11-19-82,  8:45  ami 
BILLING  CODE  4910-22-M 


Maritime  Administration 
[Docket  No.  S-727] 

Aeron  Marine  Shipping  Co.,  Aries 
Marine  Shipping  Co.,  Atlas  Marine  Co., 
Aquarius  Marine  Co.,  American 
Shipping,  Inc.,  Pacific  Shipping,  Inc., 
and  Worth  Oil  Transport  Co.;  Joint 
Application  for  Section  805(a) 
Permission  Concerning  Affiliation  With 
Argus  Shipping  Corporation 

The  subject  companies — parties  to 
long-term  operating-differential  subsidy 
contracts  in  the  foreign  bulk  trade  of  the 
United  States — are  affiliates  of  Argus 
Shipping  Corporation  (Argus)  which, 
upon  delivery,  expects  to  become  the 
bareboat  charterer  and  operator  of  the 
NEW  YORK.  The  subject  companies 
request  written  permission  under 
section  805(a)  of  the  Merchant  Marine 
Act,  1936,  as  amended  (Act),  to  be 
affiliated  with  Argus,  the  intended 
bareboat  charter  and  operator  of  the 
NEW  YORK. 

Second  Tug/Barge  Corporation  is  a 
wholly-owned  subsidiary  of  Amerada 
Hess  Corporation.  The  NEW  YORK  is 
an  approximately  50,000  DWT,  CATUG 
design,  integrated  tug/barge  crude  oil 
and  product  carrier,  the  barge  portion  of 
which  is  not  complete  at  Bethlehem 


Steel  Sparrows  Point  and  the  tug  portion 
of  which  is  nearing  completion  at  Halter 
Marine's  Chickasaw  yard. 

At  the  same  time  Argus  enters  into  the 
bareboat  charier  with  Second  Tug/ 
Barge  Corporation,  it  will  time  charter 
the  NEW  YORK  on  a  "hell-or-high 
water"  basis  to  Amerada  Hess 
Corporation.  Argus  expects  that  the 
NEW  YORK  viill  operate  primarily  in 
the  Virgin  Islands  to  U.S.  trade,  which 
does  not  require  permission  under 
section  805(a).  However,  under  the  time 
charter,  Amerada  Hess  will  control  the 
trading  of  the  vessel  and  probably  will 
require  that  the  vessel  be  utilized  from 
time  to  time  in  the  Gulf  Coast  to  East 
Coast  trade,  and  other  domestic  trades, 
during  the  period  of  the  Berger 
subsidized  companies'  operating 
differential  subsidy  contracts. 
Accordingly,  the  permission  requested 
would  cover  domestic  trade  operations 
of  the  NEW  YORK  for  the  period  of  each 
suhsiriy  contract. 

The  Berger  subsidized  com.panies 
have  a  request  pending  dated  February 
23,  1982  (Docket  S-715)  to  be  affiliated 
with  any  other  operator  which  owns, 
operates  or  charters  vessels  in  the 
coastwise  or  inlercoastal  trades. 
Clearly,  the  instant  request  is  also 
covered  in  Docket  S-715  However, 
since  the  coastwise  operations  of  the 
NEW  YORK  are  scheduled  to  commence 
by  the  end  of  the  year,  perhaps  as  early 
as  December  15, 1982,  and  Docket  S-715 
has  been  scheduled  for  a  hearing,  this 
request  is  separately  submitted.  The 
applicants  aver  that  it  in  no  way 
derogates  from  the  full  breadth  of  the 
permission  requested  in  Docket  S-715. 

Any  person,  firm,  or  corporation 
having  any  interest  in  such  application 
( within  the  meaning  of  section  805(a)  of 
the  Act)  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  m  triplicate 
with  the  Secretary  Maritime 
Adm.inistration,  Room  7300,  Nassif 
Building,  400  Seventh  Street.  SW.. 
Washington,  DC,  20590.  by  close  of 
business  on  December  1,  1982,  together 
with  petition  for  leave  to  intervene.  The 
petition  shall  state  clearly  and  concisely 
the  grounds  of  interest,  and  the  alleged 
facts  relied  on  for  relief. 

In  the  event  petitions  regarding  the 
relevant  section  805(a)  issues  are 
recei\'ed  from  parties  with  stand. np  to 
be  heard,  a  heanng  will  be  held,  the 
purpose  of  which  will  be  to  receive 
evidence  under  section  805(a)  relative  to 
whether  the  proposed  operations  (a) 
could  result  in  unfair  competition  to  any 
person,  firm,  or  corporation  operating 
exclusively  in  the  coastwise  or 
intercoastal  service,  or  (b)  would  be 
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prejudicial  to  the  objects  and  policy  of 
the  Act  relative  to  domestic  trade 
operations. 

If  no  petitions  for  leave  to  intervene 
are  received  within  the  specified  time  or 
if  it  is  determined  that  petitions  filed  do 
not  demonstrate  sufficient  interest  to 
warrant  a  hearing,  the  Maritime 
Administration  will  take  such  action  as 
may  be  deemed  appropriate. 

iCatalog  of  Federal  Domestic  Assistance 
Program  No.  20.804.  Operating-Differential 
Subsidies  (ODS)) 

By  order  of  the  Maritime  Administrator. 

Dated:  November  17.  1982. 
Georgia  P.  Stamas, 
Assistant  Secretary:  ' 

FR  Doc.  B2-31980  Filed  11-19-82.  9  45  Hm| 
BILUNG  CODE  4910-ai-M 


(Docket  No.  S-726]  | 

Equity  Carriers,  Inc.,  et  al.;  Application 

Notice  is  hereby  given  that  Equity 
Carriers.  Inc.  (Carriers),  and  Equity 
Bulkship  I-III  Companies  L.P.  and  Equity 
Maritime  I-III  Companies  L.P. 
(collectively,  Maritime)  have  filed  an 
application  dated  November  9, 1982,  for 
amendment  of  the  Operating-Differential 
Subsidy  Agreement  (ODSA)  held  by 
Carriers,  Contract  No.  MA/MSB-^39. 

The  applicants  have  requested  that 
Carriers  be  permitted  to  withdraw  the 
dry  bulk  vessels  STAR  OF  TEXAS  and 
SPIRIT  OF  TEXAS  from  ODSA  MA/ 
MSB-^39  and  that  the  six  80,000  DWT 
OBOs  to  be  constructed  for  the  Maritime 
companies  be  substituted  in  lieu  of  those 
vessels.  Subsidy  payments  for  the 
operation  of  the  OBOs  are  proposed  to 
be  fixed  at  a  yearly  lump  sum  of  Sl.8 
million  per  vessel  for  a  period  of  six  and 
one-half  years  commencing  at  the  date 
of  delivery  of  each  vessel,  with  a 
maximum  aggregate  payment  of  S54 
million  for  all  six  vessels.  Once  the  $54 
million  is  reached,  the  contract  will 
terminate.  During  the  period  of  the  ODS 
Contract,  as  amended  pursuant  to  this 
application,  the  proposed  OBO's  will  be 
used  exclusively  for  the  carriage  of 
commercial  dry  bulk  cargoes  not  subject 
to  the  cargo  preference  laws  of  the 
United  States  including,  but  not  limited 
to  10  U.S.C.  2631,  46  U.S.C.  1241  and  15 
U  S.C.  616a,  unless  the  agencies 
administering  such  statutes  determine 
that  the  cargoes  involved  would  be 
otherwise  waived  to,  or  allocated  for, 
foreign-flag  carriage,  and  that  the 
cargoes  would  be  lifted  at  rates 
comparable  to  the  rates  offered  by 
foreign-flag  vessels  and  the  tonnage 
lifted  by  the  Applicants  would  not  be 


computed  by  the  agencies  involved  in  a 
manner  which  would  adversely  affect 
the  availability  of  cargo-preference 
cargoes  which  are  usually  carried  by 
US. -flag  vessels  at  premium  rates. 

The  vessels  operated  by  Carriers  will 
be  withdrawn  in  favor  of  the  proposed 
OBOs  as  of  the  date  of  approval  of  this 
application  by  the  Maritime 
Administration,  and  completion  of  all 
financing  and  contractual  arrangements 
necessary  to  commence  construction  of 
the  OBO  vessels. 

This  application  amends  and  restates 
the  applications  for  Operating- 
Differential  Subsidy  filed  by  the 
Maritime  companies  on  September  14, 
1982,  as  amended  September  23,  1982. 
Interested  parties  may  inspect  this 
amended  and  restated  application  in  the 
Office  of  the  Secretary,  Maritime 
Subsidy  Board.  Room  7300.  Department 
of  Transportation  Building.  400  Seventh 
Street,  S.VV.,  Washington.  DC.  20590. 

Any  person,  firm  or  corporation 
havmg  an  interest  in  such  application 
who  desires  to  offer  views  and 
comments  thereon  for  consideration  by 
the  Maritime  Subsidy  Board  should 
submit  such  views  and  comments  in 
writing,  in  triplicate,  to  the  Secretary, 
Maritime  Subsidy  Board,  at  the  address 
given  above,  by  December  2,  1982.  Any 
party  desiring  a  hearmg  on  the 
application  should  set  forth  with 
specificity  the  authority  under  which 
such  hearmg  is  requested,  its  interest  in 
the  application,  the  issues  which  are  to 
be  the  subject  of  such  hearing  and  what 
such  party  expects  to  demonstrate  at  the 
requested  hearing.  The  Maritime 
Subsidy  Board  will  consider  all  views 
and  comments  and  will  take  such  action 
with  respect  thereto  as  may  be  deemed 
appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  .\o  11.504.  Operating-Differential 
Subsidy  (ODS)) 

By  Order  of  the  Maritime  Subsidy  Board. 
Dated:  November  16,  1^82. 

Georgia  P.  Stamas, 

Ass. slant  Secretary. 

|FR  Doc  82-31876  Filed  11-19-82  S:45  am| 
BILLING  CODE  4910-81-M 


National  Highway  Traffic  Safety 
Administration 

Rulemaking,  Research  and 
Enforcement  Programs;  Public 
Meetings 

The  National  Highwdv  Traffic  Safety 
Administration  (\HTSA|  will  hold  a 
meetmg  on  January  18.  1983,  to  answer 


questions  from  the  public  and  industry 
regarding  the  Agency's  rulemaking, 
research  and  enforcement  programs. 
The  meeting  will  begin  at  10:30  a.m.,  run 
until  1:00  p.m.,  and  reconvene  at  2:00 
p.m.  if  necessary.  It  will  be  held  in  the 
Conference  Room  of  the  Environmental 
Protection  Agency's  Laboratory  Facility, 
2565  Plymouth  Road,  Arm  Arbor, 
Michigan. 

At  the  January  meeting, 
representatives  of  DOT  will  answer 
questions  received  from  the  industry 
and  the  public  relating  to  NHTSA's 
rulemaking,  research  and  enforcement 
programs  (including  defects).  The 
purpose  of  this  is  to  focus  on  those 
phases  of  these  NHTSA  activities  which 
are  technical,  interpretative  or 
procedural  in  nature.  (Questions 
regarding  the  Agency's  fuel  economy 
program  will  continue  to  be  addressed 
at  the  EPA's  meetings  on  vehicle 
emissions). 

Questions  for  the  January  18  meeting 
should  be  submitted  in  writing  by 
December  28  to  Courtney  M.  Price, 
Associate  Administrator  for 
Rulemaking,  Room  5401,  400  Seventh 
Street.  S.W.,  Washington,  D.C.  20590.  If 
sufficient  time  is  available,  questions 
received  after  the  December  28  date 
may  be  answered  at  the  meeting.  The 
individual,  group,  or  company 
submitting  a  question  does  not  have  to 
be  present  for  the  question  to  be 
answered.  A  consolidated  list  of  the 
questions  submitted  by  December  28 
and  the  issues  to  be  discussed  will  be 
mailed  to  interested  persons  an  or 
before  January  14, 1983,  and  will  be 
available  at  the  meeting.  This  list  will 
serve  as  the  agenda. 

A  transcript  of  the  meeting  will  be 
available  for  public  inspection  in  the 
NHTSA  Technical  Reference  Section  in 
Washington,  D.C,  within  four  weeks 
after  the  meeting.  Copies  of  the 
transcript  will  then  be  available  at 
twenty-five  cents  for  the  first  page  and 
five  cents  for  each  additional  page 
(length  has  varied  from  100  to  150  pages) 
upon  receipt  to  HHTSA,  Technical 
Reference  Section,  Room  5108,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590. 

Issued  in  Washington,  DC.  on  November 
15,  1982. 

Courtney  M.  Price, 

Associate  Administrator  for  Rulemaking. 

|FR  Doc.  82-31801  Filed  11-10-82;  8  45  am| 
BILLINQ  CODE  4910-S»-M 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
IT  D.  82-2221 

Reimbursable  Services— Excess  Cost 
of  Preclearance  Operations 

November  17,  1982. 

Notice  IS  hereby  gi\  en  that  pursuant 
to  §  24.18(d),  Customs  Regulations  (19 
CFR  24.88(d)),  the  biweel^h 
reimbursable  excess  costs  for  each 
preclearance  installation  are  determined 
to  be  as  set  forth  below  and  will  be 
effective  with  the  pay  period  beginning 
November  28,  1982. 


Installation 


Montreal  Canada _ 

Toronto.  Canada _ 

Kindiey  Fretd,  Bermuda 

Nassaj.  Bahama  Islands , 

Vancouver,  Canada __ 

Winnipeg,  Canada „ , 

Ffecpon,  Bahama  Islands. 

Caigary,  Canada    , 

Edmonion.  Canada 


BiwaeMy 
excsascosi 


S1 6,265 
29.365 

6.661 
21.382 
13,450 

2.162 
14.843 

8.001 

4,803 


Mitchell  A   Le^ine, 

Con:plroIIer. 

\VR  Doc  82-31922  Filed  lt-19-82:  8:4,1  am| 

BILLING  CODE  4820-02-M 


Office  of  the  Secretary 

I  Department  Circular;  Public  Debt  Series- 
No.  32-82] 

Ntnember  17,  1982. 

1.  Invitation  For  Tenders 

1,1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  the  Second 
Liberty  Bond  Act,  as  amended,  inv  ites 
tenders  for  appro.\imately  So. 000. 000, 000 
of  United  States  securities,  designated 
Treasury  Notes  of  February  15.  1988, 
Series  G-1988  (CUSIP  No.  912827  NX  6). 
The  securities  will  be  sold  at  auction, 
with  bidding  on  the  basis  of  yield. 
Payment  will  be  required  at  the  price 
equivalent  of  the  bid  yield  of  each 
accepted  tender.  The  interest  rate  on  the 
securities  and  the  price  equivalent  of 
each  accepted  bid  will  be  deterniined  in 
the  manner  described  below.  Additional 
a.Tiounts  of  these  securities  may  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2,  Description  of  Securities 

2.1.  The  securities  will  be  dated 
December  2,  1982,  and  will  bear  interest 
from  that  date,  payable  on  a  semiannual 
basis  on  August  15,  1983,  and  each 
subsequent  6  months  on  February  15 
and  August  15  until  the  principal 


becomes  payable.  They  will  mature 
February  15,  1988,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  e\ent  an  interest 
payment  date  cr  the  maturity  date  is  a 
Saturday,  Sunday ,  or  other  nonbusiness 
day,  the  interest  or  principal  is  payable 
on  the  next-succeeding  business  day. 

2.2  The  income  derived  from  the 
securities  is  subject  to  all  taxes  imposed 
under  the  Internal  Revenue  Code  of 
1954.  The  securities  are  subject  to  estate, 
inheritance,  gift,  or  other  excise  taxes, 
whether  Federal  or  State,  but  art 
e.xempt  from  all  taxation  now  or 
hereafter  imposed  on  the  principal  or 
interest  thereof  by  any  State,  any 
possession  of  the  United  States,  or  any 
local  taxing  authority. 

2.3.  The  securities  will  be  acceptable 
to  secure  deposits  of  public  monies. 
They  will  not  be  acceptable  in  payment 
of  taxes, 

2.4.  Bearer  securities  with  interest 
coupons  attacked,  and  securities 
registered  as  to  principal  and  interest, 
will  be  issued  in  denominations  of 
$1,000,  $5,000,  SIO.OOO,  $100,000,  and 
$1,000,000.  Book-entry  securities  will  be 
available  to  eligible  bidders  in  multiples 
of  those  amounts.  Interchanges  of 
securities  of  different  denominations 
and  of  coupon,  registered,  and  book- 
entry  securities,  and  the  transfer  of 
registered  securities  w  ill  be  permitted. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  securities 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3.  Sale  Procedures 

3.1  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  D.C.  20226.  up  to  1:30  p.m,. 
Eastern  Standard  time.  Tuesday, 
November  23, 1982.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Monday,  November  22,  1982.  and 
received  no  later  than  Thursday, 
December  2,  1982. 

3.2.  Each  tender  must  state  the  face 
amount  of  securities  bid  for.  The 
minimum  bid  is  Si. 000.  and  larger  bids 
nust  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10"o,  Common  fractions  may  not  be 
used.  Noncompetitive  tenders  must 
i^hoiv  the  term  "noncompetitive"  on  the 
tender  form  in  lieu  of  a  specified  yield. 
No  bidder  may  submit  more  than  one 
noncompetitive  tender,  and  the  amount 
may  not  exceed  $1,000,000. 


3.3.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  report  daily 
to  the  Federal  Reserve  Bank  of  New 
York  their  positions  in  and  borrowings 
on  such  securities,  may  submit  tenders 
for  account  of  customers  if  the  names  of 
the  customers  and  the  amount  for  each 
customer  are  furnished.  Others  are  only 
permitted  to  submit  tenders  for  their 
own  account. 

3.4.  Tenders  will  be  received  without 
deposit  for  their  own  account  from 
commercial  banks  and  other  banking 
institutions:  primary  dealers,  as  defined 
above:  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities:  public  pension  and 
retirement  and  other  public  funds: 
international  organizations  in  which  the 
United  States  holds  membership:  foreign 
central  banks  and  foreign  states:  Federal 
Reserve  Banks:  and  Government 
accounts.  Tenders  from  others  must  be 
accompanied  by  full  payment  for  the 
amount  of  securities  applied  for  {in  the 
form  of  cash,  maturing  Treasury 
securities,  or  readily  collectible  checks), 
or  by  a  payment  guarantee  of  5  percent 
of  the  face  amount  applied  for,  from  a 
commercial  bank  or  a  primary  dealer. 

3.5.  Immediately  after  the  closing 
hour,  tenders  will  be  opened,  followed 
by  a  public  announcement  of  the  amount 
and  yield  range  of  accepted  bids. 
Subject  to  the  reservations  expressed  in 
Section  4,  noncompetitive  tenders  will 
be  accepted  in  full,  and  then  competitive 
tender  will  be  accepted,  starting  with 
those  at  the  lowest  yields,  thiough 
successively  higher  yields  to  the  extent 
required  to  attain  the  amount  offered. 
Tenders  at  the  highest  accepted  yield 
will  be  prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
lenders  are  accepted,  a  coupon  rate  will 
be  established,  on  the  basis  of  a  )i  of 
one  percent  increment,  which  results  in 
an  equivalent  average  accepted  price 
close  to  100.000  and  a  lowest  accepted 
price  above  the  original  issue  discount 
limit  of  98.750.  That  rate  of  interest  will 
be  paid  on  all  of  the  securities.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  rerjuirrd  to 
pay  the  price  equivalent  to  the  \  (id  bid. 
Those  submitting  noncompetitiv  e 
tenders  will  pay  the  price  equi\  alent  to 
the  weighted  a\  erage  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
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99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Bank  will 
be  accepted  at  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders. 

3.6.  Competitive  bidders  will  be 
advised  of  the  acceptance  or  rejection  of 
their  tenders.  Those  submitting 
noncompetive  tenders  will  only  be 
notified  if  the  tender  is  not  accepted  in 
full,  or  when  the  price  is  over  par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  securities  specified  in  Section 
1.  and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  in  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  allotted  securities 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  securities 
allotted  to  institutional  investors  and  to 
others  whose  tenders  are  accompanied 
by  a  payment  guarantee  as  provided  in 
Section  3.4.,  must  be  made  or  completed 
on  or  before  Thursday,  December  2, 
1982.  Payment  in  full  must  accompany 
tenders  submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasur>'; 
in  Treasury  bills,  notes,  or  bonds  (with 
all  coupons  detached)  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Tuesday,  November  30, 1982. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of 
allotted  securities  is  over  par.  settlement 
for  the  premium  must  be  completed 
timely,  as  specified  in  the  preceding 
sentence.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder.  Payment 
will  not  be  considered  complete  where 
registered  securities  are  requested  if  the 
appropriate  identifying  number  as 
required  on  tax  returns  and  other 


documents  submitted  to  the  Internal 
Revenue  Service  (an  individual's  social 
security  number  or  an  employer 
identification  number)  is  not  furnished. 
When  paympnt  is  made  is  securities,  a 
cash  adjustment  will  be  made  to  or 
required  of  the  bidder  for  any  difference 
betv\pen  the  face  amount  of  securities 
presented  and  the  a.Tiount  payable  on 
the  securities  allotted. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  face 
amount  of  securities  allotted,  shall,  at 
the  discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  securities  tendered  in 
payment  for  allotted  securities  are  not 
required  to  be  assigned  if  the  new 
securities  are  to  be  registered  in  the 
sa.me  names  and  forms  as  appear  in  the 
registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
securities  are  to  be  registered  in  names 
and  forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  "The  Secretary  of  the 
Treasury  for  (securities  offered  by  this 
circular)  in  the  name  of  (name  and 
taxpayer  identifying  number)."  If  new 
securities  in  coupon  form  are  desired, 
the  assignment  should  be  to  "The 
Secretary  of  the  Treasury  for  coupon 
(securities  offered  by  this  circular)  to  be 
delivered  to  (name  and  address)." 
Specific  instructions  for  the  issuance 
and  delivery  of  the  new  securities, 
signed  by  the  owner  or  authorized 
representative,  must  accompany  the 
securities  presented.  Securities  tendered 
in  payment  should  be  surrendered  to  the 
Federal  Reserve  Bank  or  Branch  or  to 
the  Bureau  of  the  Public  Debt, 
Washington,  D.C.  20226.  The  securities 
must  be  delivered  at  the  expense  and 
risk  of  the  holder. 

5.4.  If  bearer  securities  are  not  ready 
for  delivery  on  the  settlement  date, 
purchasers  may  elect  to  receive  interim 
certificates.  These  certificates  shall  be 
issued  in  bearer  form  and  shall  be 
exchangeable  for  definitive  securities  of 
this  issue,  when  such  securities  are 
available,  at  any  Federal  Reserve  Bank 
or  Branch  or  at  the  Bureau  of  the  Public 
Debt,  Washington.  D.C.  20226.  The 
interim  certificates  must  be  returned  at 
the  risk  and  expense  of  the  holder. 

5  5.  Delivery  of  securities  in  registered 
form  will  be  made  after  the  requested 
form  of  registration  has  been  validated, 
the  registered  interest  account  has  been 
established,  and  the  securities  have 
been  inscribed. 


6.  General  Provisins 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized  and  requested  to  receive 
tenders,  to  make  allotments  as  directed 
by  the  Secretary  of  the  Treasury,  to 
issue  such  notices  as  may  be  necessary, 
to  receive  payment  for  and  make 
delivery  of  securities  on  full-paid 
allotments,  and  to  issue  interim 
certificates  pending  delivery  of  the 
definitive  securities. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  issue  supplemental  or 
amendatory  rules  and  regulations 
governing  the  offering.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

Gerald  Murphy, 

Acting  Fiscal  Assistant  Secretary. 

|FR  Doc,  82-32048  Filed  11-18-Jii  2..)"  pni| 
BILUNG  CODE  4810-40-M 


VETERANS  ADM<NtSTRATION 

Review  of  Regulations  Under  the 
Reguiatory  Flexibility  Act 

AGENCY:  Veterans  Administration. 
action:  Notice  of  Plan  for  Periodic 
Review  of  Regulations. 

summary:  The  Regulatory  Flexibility 
Act  (5  U.S.C.  610)  requires  that  the 
Veterans  Administration  (VA)  review 
periodically  its  existing  regulations  that 
have  or  may  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  plan  describes  how  the  VA 
will  perform  this  review. 

ADDRESS:  Comments  should  be 
submitted  to  the  following  address: 
Information  4  Regulafions  Staff  [004A1), 
Veterans  Administration,  810  Vermont 
Avenue,  NW,  Washington.  DC  20420 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  McCoy.  (202)  389-230a 
SUPPLEMENTARY  INFORMATION:  On 
September  19. 1980.  the  Regulatory 
Flexibility  Act.  Pub.  L.  96-354,  5  U.S.C. 
601  et  seq..  was  signed  into  law.  It 
became  effective  on  January  1, 1981. 
This  statute  requires  that  Federal 
agencies  take  into  account  how  their 
proposed  and  final  regulations  affect 
"small  entities",  including  small 
businesses,  small  governmental 
jurisdictions  and  small  organizations. 
For  regulations  proposed  after  January  1. 
1981,  an  agency  must  either  prepare  a 
Regulatory  Flexibility  Analysis  or 
certify  that  the  regulations,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  substantial  number 
of  small  entities.  Section  602  of  the  Act 
requires  that  each  agency  issue  an 


minimal  nui 
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Agenda  of  Regulations  identifying  rules 
which  the  agency  is  developing  that  are 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  VA  includes  this 
identification  in  the  Unified  Agend;i  of 
Federal  Regulations  (formerly  the 
Semiannual  Agenda  of  Federal 
R('r;,i!ations).  The  VA  published  its  most 
rf  (f-rU  agenda  on  October  28.  1982,  at  47 
}'K  4F.860. 

Si:i  h  identification  will  cc;nt,iu:p  to  be 
:i;.ide  in  future  Unified  Agendas. 

Section  610  of  the  Regulatory 
F"!e\ibi!ity  Act  mandates  that  Federal 
agencies  review  existing  regulations.  It 
requires  that  the  VA  publish  a  plan  in 
the  Federal  Register  explaining  how  it 
v\,>l  review  those  of  its  existing 
regulations  which  have  or  will  ha\  e  a 
Significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Regulations  in  effect  January  1,  1981 
must  be  reviewed  within  10  years 
Regulations  that  became  effective  after 
January  1,  1981  must  be  reviewed  within 
10  years  of  their  publication  as  final 
rules. 

Section  G10(cl  requires  the  V.\  !o 
publish  annually  in  the  Federal  Register 
a  list  of  its  rules,  having  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  which  it  will 
review  during  the  succeeding  12  months. 
The  list  m.ust  describe  the  rule,  explain 
the  need  for  it,  give  the  legal  basis  for  it 
and  invite  public  comment  Given  the 
minima!  number  of  VA  regulations 
which  significantly  affect  a  substantial 
number  of  small  entities,  in  economic 
terms,  this  listing  shall  also  be 
incorporated  into  the  Unified  Agenda. 

C^.itc'ia  for  Review  of  Existing 
Regulations 

The  purpose  of  the  review  is  to 
determine  whether  existing  rules  should 
be  left  unchanged,  or  whether  they 


should  be  revised  or  rescinded  in  order 
to  minimize  significant  economic 
impacts  on  a  substantial  number  of 
sm.all  entities.  In  deciding  whether 
change  is  necessary,  the  Regulator; 
Flexibility  .^ct  establishes  se\Tral 
factors  that  m.ust  be  considered. 
(1 )  Whether  the  rule  is  still  needed: 
(21  What  type  of  complaints  or 
conmients  were  received  from  the  public 
concerning  the  rule; 

(3)  The  complexity  of  the  rule: 

(4)  How  much  the  rule  o\"erlaps, 
dufilicates  or  conflicts  with  other 
Federal  rules,  and,  to  the  extent  feasible, 
with  State  and  iocal  governmental  rules; 
and 

[ii'i  How  long  it  has  been  since  the  rule 
has  been  evaluated  or  how  much  the 
technology,  econom.ic  conditions,  or 
other  factors  have  changed  in  the  area 
affected  by  the  rule. 

Plan  for  the  Periodic  Review  of  Rules 

The  VA  began  screening  certain  of  its 
new  and  exist'ng  regulations  in 
accordance  w.th  section  610  of  the  Act 
during  the  last  fiscal  year.  Since  October 
1981,  one  group  of  regulations  has  been 
singled  out  as  possibly  having  a 
significant  economic  impact  on  small 
entities.  Pursuant  to  Pub.  L.  96-466 
changes  are  needed  to  Veterans 
Education  Assistance  regulations  which 
will  subject  some  independently  owned 
small  schools  and  school  districts  with 
small  populations  to  additional 
recordkeeping  or  compliance 
requirements.  This  regulatory  action 
was  reported  in  VA's  Semiannual 
Agendas  of  October  23, 1961  (46  PR 
51935),  April  26.  1982  (47  FR  17833)  and 
October  28.  1982  (47  FR  48860). 

After  identifying  regulations  that  may 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
VA  reviews  those  regulations  based  on 
available  information.  In  deciding 


whether  a  regulation  has  a  significant 
economic  impact,  VA  looks  at  such 
factors  as  the  ex'ent  of  reporting  or 
recordkeeping  t)urd(  n.  the  relationship 
of  compliance  costs  to  benefits  received, 
and  the  anticompetitive  effects  on  small 
businesses.  The  result  of  the  review  will 
be  a  decision  to:  (1)  Revise  the 
regulation;  (2)  rescind  the  regulation;  or 
(3)  leave  the  regulation  unchanged. 

As  part  of  the  implementation  of 
periodic  enactment  of  reauthorizing 
legislation  (e.g.,  Pub.  L.  96-466,  Veterans 
Rehabilitation  and  Education 
Amendments  of  1980]  the  VA  will 
review  most  of  the  existing  department 
program  regulations  in  accordance  with 
section  610  of  the  Act  before  the 
statutory  deadline  of  January  1. 1991. 
Notices  of  Proposed  Rulemakings  will 
be  issued  in  the  process  of  conforming 
existing  regulations  to  the  new 
legislation  or  to  set  forth  new 
regulations. 

To  help  us  select  additional 
regulations  which  should  be  reviewed  in 
future  years,  we  welcome  suggestions 
from  the  public.  If  any  member  of  the 
public  thinks  that  specific  existing 
Veterans  Administration  regulations 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
(especially  if  the  regulation  has  a 
disproportionately  negative  effect  on 
small  entities),  we  would  appreciate 
receiving  suggestions  that  we  review 
those  regulations.  We  would  also 
welcome  detailed  comments  or  data  to 
support  suggestions. 

Dated:  November  12. 1982. 

By  direction  of  the  Administrator: 
Everett  Alvarez.  Jr., 
Deputy  Administrator. 

IPR  Dor  82-31760  Fil.d  11-19-82:  8:45  ara| 
BILLING  CODE  a320-01-M 
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This    section    of    the    FEDERAL    REGISTER 
contains   notices   of   meetings   publisned 
under   the    "Government    m    the   Surshme 
Act"    (Pub.    L    94-409)    5    U  S.C. 
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1  I 

CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  DATE:  10  a.m.,  7  uesdav 

November  23,  1982. 

location:  Room  456.  VVestwood 

Towers,  5401  Westbard  Avenue. 

Bethesda,  Md. 

STATUS:  Closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Compliance  Status  Report 
The  staff  will  brief  the  Com.^l!S,'^inn  on  !he 
status  of  various  compliance  activities, 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts.  Office 
of  the  Secretary,  Consumer  Product 
Safety  Commission,  Washington.  D.C. 
20207;  (301)  492-6800.  For  a  recorded 
message  concerning  the  latest  Agenda 
information,  call  (301)  492-5709. 

;S-'.H84-a2  Filed  Il-18-s::  3  :i:  pmj 
BILLING  CODE  63S5-01-M 


COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  DATE:  11  am..  Friday, 

November  26,  1982. 

PLACE:  2033  K  Street,  .\,W,.  Washington, 

D.C,  Eigth  floor  conference  room, 

STATUS:  Closed, 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Briefing. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jane  Stuckey.  254-6314. 

lS-lMl-82  Filed  11-18-82.  II  29  .jm] 
BIUJNQ  CODE  6351-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

TIME  AND  DATE;  9  45  a.m..  Ihursdav, 
November  18,  1982. 

PLACE:  Board  room,  sixth  floor,  1700  C. 
Sfpppt.  NW.,  Washington,  D.C. 

STATUS:  Open  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Lo(.kwuod.  (202-377- 

MATTERS  TO  BS  CONSIDERED: 

Araondment  Concerning  Bramh  Offices 
Acquired  from  a  Receiver. 
I  No.  78.  November  18.  1982] 

is^ifi—  .t-?  FiUH  11   1S-»I2:  Iftm  ami 
BILLING   CODE   6'20-01-tl 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

\j'.  ■■r';her  l"    '.-^HJ. 

TIME  AND  DATE:  10  a.m.,  Tuesday, 
November  23,  1982. 

PLACE:  Room  6(X).  1730  K  Street.  N.W,. 
Washington.  D  C. 

STATUS:  Closed  (Pursurint  to  5  L'.S.C. 

522(c!(10)). 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1  .Mnthies  Coal  Company,  Docket  Nns, 
PF,\N  80-260-R  and  PENN  81-35,  (Issues 
in(.iudp  whether  the  judge  properly  concluded 
that  the  operator  violated  30  CFR  75, 1722(a). 
which  deals  with  the  safeguarding  of  machine 
pd-'s  that  may  cause  injury  to  persons  ) 

2  .Monterey  Coal  Company,  Docket  .\os. 
LAKE  80-413^R  dnd  LAKE  81-,sq,  (Issues 
include  whether  the  judge  erred  in  vacating  a 
citation  alleging  a  violation  of  30  CFR 
77.216(c).  dealing  with  impoundments  | 

3.  Council  of  the  Southern  Mountains.  Inc. 
v.  Martin  County  Coal  Corp..  Docket  Nio 
KENT  80-222-D.  (Issues  include  whether 
there  is  a  right  for  miner's  representatives  to 
monitor  training  classes  under  the  1977  Mine 
Act.) 

It  was  determined  by  a  majority  vole 
of  Commissioners  that  Commission 
business  required  that  a  meeting  be  held 
on  these  items  and  no  earlier 
announcement  of  the  meeting  was 
possible. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  Ellen  (202]  653-5632. 

IS-1883-82  Filed  11-18-82:  2:39  pmj 
BILLING  CODE  8735-01-M 


INTERNATIONAL  TRADE  COMMISSION 

iUSITCSE-82-51j 

TIME  AND  DATE:  10  am..  Wednesday, 
December  1.  1982. 

place:  Room  117,  701  E  Street.  N,W., 
Washington,  D.C.  20436. 

STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1,  .'Xgeniiri. 

2.  Minutes. 

■(.  Ratifications. 

4.  Petitions  and  complaints,  if  necessary 

5.  Investijjatinn  ltM-T.AA-10.  (Dairy 
Products  from  the  Europeiin  Commiini'v  ) — 
briefing  and  vote. 

6.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason. 
Secretary  (202)  523-0161. 

|S-1680-«2  Pill  d  11-18-H2,  II  2.q  ,iml 
BILLING  CODE  7020-02-M 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

INM-82-27) 

FEDERAL  REGISTER  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  47  PR  51032, 
November  10.  1982, 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  9  a.m.,  Tuesday,  November 
16,  1982. 

CHANGE  IN  MEETING:  A  majority  of  the 
Board  has  determined  by  recorded  vote 
that  the  business  of  the  Board  requires 
revising  the  agenda  of  this  meeting  and 
that  no  earlier  announcement  was 
possible.  The  agenda  as  now  revised  is 
set  forth  below: 

STATUS:  The  first  two  items  will  be  open 
to  the  public:  the  last  item  will  be  closed 
under  E.xempfion  10  of  the  Government 
in  the  Sunshine  Act. 
MATTERS  TO  BE  CONSIDERED: 

1.  Lnt!ers  to  Air  Line  Pilots  .Association  and 
Delta  Air  Lines,  Inc.,  regarding  Near  Collision 
of  Delta  Air  Lines,  Inc.,  Boeing  727-200, 
N467DA,  and  Flying  Tiger,  Inc.,  Boeing  474-F, 
N804FT,  OTlare  International  Airport, 
Chicago.  Illinois,  February  15,  1979. 

2,  Marine  Accident  Report:  Collision  of  the 
U,S,  Barge  Carrier  SS  Delta  Norte  and  the 
Libcrian  Freighter  M/V  African  Pioneer  in 
the  Gulf  of  Mexico  about  115  nautical  miles 
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southwest  of  Galveston.  Texas.  February  19. 
1982.  and  Recommendations  to  Delta 
Steamship  Lines.  Inc. 

3.  Opinion  and  Order:  Administrator  v 
Mitchem.  Dkt.  SE-5144;  disposition  of 
respondent's  appeal. 

CONTACT  PERSON  FOR  MORE 
information:  Sharon  Flemming  |202); 
382-6525. 

November  15.  1982. 

|S^-Ib-tMi2  iM-d  ll-lB-82;  tl:02  flm| 
BILLING  CODE  4910-58-M 


NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Sent  to 
Federal  Register  on  November  15. 1982 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  2:30  p.m..  Mond.iV, 
November  22,  1982. 

CHANGES  IN  THE  MEETING:  Tru   n  iftmg 

iv.ll  be  held  at  3:30  p.m. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Tim  McCarthy.  Associate 
Director.  Communications,  653-2705 

Dated:  .\o\ember  17.  isifC 
|.\o,  25.  November  15.  ^m2\ 
Deborah  W.  Smith, 
Assistant  Secretary  of  the  Board. 

|S-Tr(4_8;  V  i,i.!  11-IB-h:  11:01  ami 
BILLING  CODE  0000-00-M 
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SECURITIES  AND  EXCHANGE  COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  47  I  R  512~2. 

November  12,  1982. 

STATUS:  Open  meetings. 


PLACE:  Room  1C30,  450  5lh  Street,  NW.. 

Washington,  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  MondiiV 

November  8, 1982. 

CHANGES  IN  THE  MEETING:  Additional 

meetings/additional  item.s.  Notice  is 
hereby  given,  pursuant  to  the  provisions 
of  the  Government  in  the  Sunshine  Art 
Pub.  L.  94-^109,  that  the  Securities  and 
Exchange  Commission  will  hold  the 
following  additional  meetings  during  the 
week  of  November  15. 1982. 

The  su'jiect  matter  of  the  open 
meetmg  scheduled  for  Tuesday. 
November  16,  1982  at  3  00  p  m  ,  will  be: 

The  Commission  will  discuss  various 
aspects  of  the  National  Association  of 
Securities  Deale.'-s.  Inc.'s  (N'ASD)  self- 
regulatory  program  (including  surveillance 
programs),  the  \.-\SD  s  mieraction  with  other 
self-regulatory  organizations,  and  anticipated 
new  products.  For  further  information,  please 
contact  Diane  G.  Klinke  at  (202)  272-2014  or 
Barbara  N.  Brandon  at  (202)  272-2407. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday, 
November  18,  1982  at  3:00  p.m..  will  be: 

The  Commission  will  discuss  various 
aspects  of  the  New  York  Stock  Exchange's 
splf-regulafory  program  (including 
surveillance  programs),  the  .NYSE's 
interaction  with  other  self-regulatory 
organizations,  and  anticipated  new  products. 
For  further  information,  please  contact  Diane 
C.  Klinke  at  (202)  272-2014  or  Barbara  N. 
Brandon  at  (202)  272-2407. 

The  subject  matter  of  the  opening 
meeting  scheduled  for  Monday. 
November  29, 1982,  at  3:00  p.m.,  will  be: 

The  Commission  will  discuss  various 
aspects  of  the  American  Stock  Exchange 
Inc.'s  self-regulatory  program  (including 
surveillance  programs),  the  Amex's 
interaction  with  other  self-regulatory 
organizations,  and  anticipated  new  products 


For  further  information,  please  contact  Di.ine 
G  Khnke  at  1202)  272-2014  or  B.jri)ara  ,\ 
Dr.indnn  at  1202!  2~2-240" 

The  fiiUowing  addition,)]  :'( —is  will  be 
considered  at  the  open  ttj-v'  rg 
siheduled  for  Thursday.  November  18. 
1982  at  10:00  a.m.: 

1  Consideration  of  whether  to  issue  an 
order  approving  proposed  rule  changes  filed 
by  (1)  the  American  Stock  Exchange,  Inc. 
("Amex");  (2)  the  Chicago  Board  Options 
Exchange.  Incorporated  ("CBOE");  and  (3) 
the  New  York  Stock  Exchange.  Inc.  ("NYSE') 
to  provide  for  the  listing  and  trading  of 
options  on  stock  indices  as  well  as  an  order 
approving  a  proposed  rule  change  filed  by  the 
Amex  to  provide  for  the  listing  and  trading  of 
options  on  certificates  of  deposit.  For  further 
information,  please  contact  Sharon  K. 
Zackula  at  (202)  272-2843  regarding  options 
on  stock  indices  and  Thomas  'V.  Sjoblom  at 
(202)  272-7345  regarding  options  on 
certificates  of  deposit. 

2.  Consideration  of  whether  to  issue  an 
interpretive  release  about  disclosure 
considerations  relating  to  foreign  operations 
and  foreign  currency  translation  effects.  For 
further  information,  please  contact  Robert  K. 
Herdman  at  (202)  272-2141. 

Chairman  Shad  and  Commissioners 
Evans.  Longstreth  and  Treadway 
determined  by  vote  that  Commission 
business  required  the  above  changes 
and  that  no  earlier  notice  thereof  was 
possible. 

At  times  changes  in  commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact  Bob  Zutz  at 
(202)  272-2091. 

November  17. 1982. 

|S-18«2-BJ  Filed  ll-lS-ei  IflS  pm) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  467 
rWH-FRL-2225-1] 


Aluminum  Forming  Point  Source 
Category;  Effluent  Limitations 
Guidelines,  Pretreatment  Standards, 
and  New  Source  Performance 
Standards 

agency:  Environmental  Protection 

agency  (EPA). 

action:  Proposed  regulation. 

summary:  EPA  proposes  regulations  to 
limit  effluent  discharges  to  waters  of  the 
United  States  and  limit  the  introduction 
of  pollutants  into  publicly  owned 
treatment  wori<s  from  facilities  engaged 
in  alum  1  p.  J m  forming.  The  purpose  of 
this  proposal  is  to  provide  effluent 
limitations  ouidelines  based  on  "best 
practicable  technology,"  "best  available 
technology."  and  to  establish  new 
source  performance  standards  and 
pretreatment  standards  for  new  and 
existing  facilities  under  the  Clean  Water 
Act.  After  considenng  comments 
received  in  response  to  this  proposal, 
EPA  will  promulgate  a  final  rule. 
DATE:  Comm.ents  on  this  proposal  must 
be  submitted  by  January  18,  1983. 
ADDRESS:  Send  comments  to:  Ms.  Janet 
K.  Goodwin.  Effluent  Guidelines 
Division  fWH-552),  Environmental 
Protection  Agency,  401  M  St.,  S.W., 
Washington,~D  C.  2CM60,  Attention:  EGD 
Docket  Clerk,  Proposed  Aluminum 
Forming  Rules  (WH-552).  The 
supporting  information  and  all 
comments  on  this  proposal  will  be 
available  for  inspection  and  copying  at 
the  EPA  Public  Information  Reference 
Unit,  room  2404  (EPA  Library  Rear)  PM- 
213.  Copies  of  technical  documents  may 
be  obtained  from  the  Distribution 
Officer  at  the  above  address  or  by 
calling  (202)  382-7115.  The  economic 
analysis  may  be  obtained  from  Mr 
Joseph  Yance.  Economic  Analysis  Staff 
(WH-586).  Environmental  Protection 
Agency,  401  M  St.  S.W.,  Washington. 
D.C.  20460,  or  by  calling  (202)  382-5379. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  information  may  be  obtained 
from  Mr.  Ernst  P.  Hall,  at  the  address 
listed  above,  oi  by  calling  (202)  382- 
71C6. 
SUPPLEMENTARY  INFORMATION: 

Overview 

This  preamble  describes  the  legal 
authority  and  background,  the  technical 
ar.d  economic  bases,  and  other  aspects 
of  the  proposed  regulations.  It  also 
summarizes  comments  on  a  draft 


technical  document  circulated  in 
September  1080,  and  solicits  comments 
on  specific  areas  of  interest.  The 
abbreviations,  acronyms,  and  other 
terms  used  in  the  Supplementary 
Information  section  are  defined  in 
Appendix  A  to  this  notice. 

This  proposed  regulation  is  supported 
by  three  major  documents  available 
from  EPA.  Analytical  methods  are 
discussed  in  Sampling  and  Analysis 
Procedures  far  Screening  of  Industrial 
Effluents  for  Priority  Pollutants.  EPA's 
technical  conclusions  are  detailed  in  the 
Development  Document  for  Proposed 
Effluent  Limitations  Guidelines.  New 
Source  Performance  Standards  and 
Pretreatment  Standards  for  the 
Aluminum  Forming  Point  Source 
Category.  The  Agency's  economic 
analysis  is  found  in  Economic  Impact 
Analysis  of  Proposed  Effluent  Standards 
and  Limitations  for  the  Aluminum 
Forming  Industry. 

Organization  of  This  Notice 

I.  Legal  Authority. 

II.  Background. 

A-  The  Clean  Water  Act. 

B.  Pnor  EP.A  Regulations. 

C.  Overview  of  the  Indu.stry. 

III.  Scope  of  this  Rulemaking  and  Summary 
of  Methodology 

IV.  Data  Gathering  Efforts, 

V.  Sampling  and  .'Xnalytical  Program. 

VI.  Industry  Subcategorizatinn. 

VII.  Available  Wastewater  Control  and 
Treatment  Technology 

A.  Control  Technologies  Considered. 

B,  Status  of  In-Place  Technology. 

VIII  Best  Practicable  Technology  (BPT) 
EfRuent  Limitations. 

IX,  Best  Available  Technology  (BAT) 
Effluent  Limitations. 

X.  New  Source  Performance  Standards 
(NSPSl, 

XI  Pretreatment  Standards  for  Ejcisting 
Sources  (PSESi 

XII  Pretreatment  Standards  for  New 
Sources  (PSNS). 

XIII  Regulated  Pollutants. 

XIV  Pollutants  and  Subcategories  Not 
Regulated. 

XV  Costs  and  Economic  Impacts. 

XVI  Non-Water  Quality  Aspects  of 
Pollution  Control. 

XVII.  Best  Management  Practices  (BMPs). 
.XVIIl.  Upset  and  Bypass  Provisions. 
XIX.  Variances  and  Modifications. 

XX  Relationship  to  NPDES  Permits. 

XXI  Summary  of  Public  Participation. 

XXII.  Solicitation  of  Comments. 

XXIII.  Availability  of  Technical  Assistance. 

XXIV.  Appendices: 

A — Abbreviations.  Acronyms  and  Other 
Terms  Used  in  This  Notice. 

B— Toxic  Pollutants  Not  Detected. 

C — Toxic  Pollutants  Detected  Below  the 
Analytical  Quantification  Limit. 

D — Toxic  Pollutants  Detected  in  the 
Effluent  From  Only  a  Small  Number  of 
Sources. 

E — Toxic  Pollutants  Detected  in  Amounts 
Too  Small  To  Be  Effectively  Reduced  by 


Technologies  Considered  in  Preparing  this 
Guideline. 

F — Toxic  Pollutants  Effectively  Controlled 
by  Technologies  Upon  Which  Are  Based 
Other  Effluent  Limitations  and  Guidelines. 

G — Toxic  Organic  Pollutants  Which  Are 
Not  Regulated  At  BAT  Because  They  Are 
Effectively  Controlled  by  BPT  Limitations. 

L  Legal  Authority 

The  regulations  described  in  this 
notice  are  proposed  under  authority  of 
Sections  301,  304,  306.  307,  308,  and  501 
of  the  Clean  Water  Act  (the  Federal 
Water  Pollution  Control  Act 
Amendments  of  1972,  33  U.S.C.  1251  et 
seq.,  as  amended  by  the  Clean  Water 
Act  of  1977,  Pub.  L.  95-217)  (the  "Act"). 
These  regulations  are  also  proposed  in 
response  to  the  Settlement  Agreement  in 
Natural  Resources  Defense  Council,  Inc. 
V.  Train,  8  ERG  2120  (D,D  C.  1976). 
modified,  12  ERC  1833  (D.D.C.  1979). 

IL  Background 

A.  The  Clean  Water  Act 

The  Federal  Water  Pollution  Control 
Act  Amendments  of  1972  established  a 
comprehensive  program  to  "restore  and 
maintain  the  chemical,  physical,  and 
biological  integrity  of  the  Nation's 
waters."  Section  101(a).  By  July  1, 1977, 
existing  industrial  dischargers  were 
required  to  achieve  "effTuent  limitations 
requiring  the  application  of  the  best 
practicable  control  technology  currently 
available'' ("BPT"),  Section  301(b)(1)(A). 
By  July  1, 1983,  these  dischargers  were 
required  to  achieve  "effluent  limitations 
requiring  the  application  of  the  best 
available  technology  economically 
achievable — which  will  result  in 
reasonable  further  progress  toward  the 
national  goal  of  eliminating  the 
discharge  of  all  pollutants"  ("BAT"), 
Section  301(b)(2)(A).  New  industrial 
direct  dischargers  were  required  to 
comply  with  Section  306  new  source 
performance  standards  ("NSPS  "),  based 
on  best  available  demonstrated 
technology;  and  new  and  existing 
dischargers  to  publicly  owned  treatment 
works  ("POTW")  were  subject  to 
pretreatment  standards  under  Sections 
307(b)  and  (c)  of  the  Act.  The 
requirements  for  direct  dischargers  were 
to  be  incorporated  into  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits  issued  under  Section 
402  of  the  Act.  Pretreatment  standards 
were  made  enforceable  directly  against 
dischargers  to  POTW  (indirect 
dischargers). 

Although  Section  402(a)(1)  of  the  1972 
Act  authorized  the  setting  of 
requirements  for  direct  dischargers  on  a 
case-by-case  basis,  Congress  intended 
that,  for  the  most  part,  control 
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requirements  would  be  based  on 
regulations  promulgated  by  the 
Administrator  of  EPA.  Section  304(b)  of 
the  Act  required  the  Administrator  to 
promulgate  regulations  providing 
guidelines  for  effluent  limitations  selling 
forth  the  degree  of  effluent  reduction 
attainable  through  the  applitalion  of 
Bl^T  and  BAT.  Moveov  er,  Sections 
:!n4(r)  and  306  of  the  Act  requirt-d 
promulgation  of  regulations  for  NSPS, 
and  Sections  304(f).  307(b),  and  307(c,) 
required  promulgation  of  regulations  for 
pretreatment  standards.  In  addition  to 
llifse  regulations  for  desigiuitt'd  inciusti  v 
categories.  Section  307(aJ  of  the  Act 
required  the  Administrator  to 
promulgate  effluent  standaids 
applicable  to  all  dischargers  of  toxic 
polhitants.  Finally,  Section  501(a)  of  the 
Act  authorized  the  .Administrator  to 
prescribe  any  additional  regulations 
"necessary  to  carry  out  his  functions" 
under  the  Act. 

EPA  was  unable  to  promulgate  nuiny 
of  these  regulations  by  the  dates 
contained  in  the  Act.  In  1976,  EPA  was 
sued  by  several  environmental  groups, 
and  in  settlement  of  this  lawsuit,  EP.'K 
and  the  plaintiffs  executed  a 
"Settlement  Agreement"  which  was 
approved  by  the  Court.  This  .Agreement 
required  EPA  to  develop  a  program  and 
adhere  to  a  schedule  for  promulgating 
for  21  major  industries  DAT  effluent 
limitations  guidelines,  pretreatment 
standards,  and  new  source  performance 
standards  for  65  "priority"  pollutants 
and  classes  of  pollutants.  See  Natural 
Rt'!^oiirces  Defense  Council.  Inc.  v. 
Tiain.  8  ERC  2120  (D,D.C.  1970), 
modified  12  ERC  1833  (D.D.C,  1979). 

On  December  27, 1977,  the  President 
signed  into  law  the  Clean  Water  Act  of 
1977.  Although  this  law  makes  several 
important  changes  in  the  Federal  water 
pollution  control  program,  its  most 
Significant  feature  is  its  incorporation 
into  the  Act  of  several  of  the  basic 
elements  of  the  Settlement  Agreement 
program  for  toxic  pollution  control. 
Sections  301(b)(2)(A)  and  301(b)(2)(C)  of 
the  Act  now  require  the  achievement  by 
July  1,  1984  of  effluent  limitations 
lequiring  application  of  BAT  for  "toxic" 
pollutants,  including  the  65  "priority" 
pollutants  and  classes  of  pollutants 
which  Congress  declared  "toxic"  under 
Section  307(a)  of  the  Act.  Likewise, 
EPA's  programs  for  new  source 
performance  standards  and 
pretreatment  standards  are  now  aimed 
principally  at  toxic  pollutant  controls. 
Moreover,  to  strengthen  the  toxics 
control  program,  Section  304(e)  of  the 
Act  authorizes  the  Administrator  to 
prescribe  "best  management  practices" 
("BMP ')  to  prevent  the  release  of  toxic 


and  hazardous  pollutants  from  plant  site 
runoff,  spillage  or  leaks,  sludge  or  waste 
disposal,  and  drainage  from  raw 
material  storage  associated  with,  or 
ancillary  to,  the  manufacturing  or 
treatment  process. 

The  1977  Amendments  added  Section 
3til(b)i2)(Ej  to  the  Act  establishing  "best 
conventmnal  pollutant  control 
technology"  (BCTj  for  discharges  of 
conventional  pollutants  from  existing 
industrial  point  sources.  Con\t'ntional 
pollutants  are  those  defined  in  Section 
3ri4(aJ(4;  [biological  oxygen  demanding 
pollutants  (BOD5), total  suspended 
sol.ds  (TSS).  fecal  co'iform.  and  pH], 
and  any  additional  pollutants  defined  by 
the  Administrator  as  "conventional"  [oil 
and  grease,  44  PR  44501,  July  30,  1979]. 

BCT  is  not  an  additional  limitation  but 
replaces  BAT  for  the  control  of 
conventional  pollutants.  In  addition  to 
other  factors  specified  in  section 
304(b)(4)(B).  the  Act  requires  that  BCT 
limitations  be  assessed  in  light  of  a  two 
part  "cost-reasonableness"  test. 
American  Paper  Institute  v.  EPA.  660 
F.2d  954  (4th  Cir.  1981).  The  first  test 
compares  the  cost  for  private  industry  to 
reduce  its  conventional  pollutants  with 
the  costs  to  publicly  owned  treatment 
works  for  similar  levels  of  reduction  in 
their  discharge  of  these  pollutants.  The 
second  test  examines  the  cost- 
effectiveness  of  additional  industrial 
treatment  beyond  BPT.  EPA  must  find 
that  limitations  are  "reasonable"  under 
both  tests  before  establishing  them  as 
BCT.  In  no  case  may  BCT  be  less 
stringent  than  BPT. 

EPA  published  its  methodology  for 
carrying  out  the  BCT  analysis  on  August 
29.  1979  (44  FR  50732).  In  the  case 
nif^ntioned  above,  the  Court  of  Appeals 
ordered  EPA  to  correct  data  errors 
underlying  EPA's  calculation  of  the  first 
test,  and  to  apply  the  second  cost  test. 
(KPA  had  argued  that  a  second  cost  test 
was  not  required.) 

On  October  29,  1962.  the  Agency 
proposed  a  revised  BCT  m.ethodology. 
We  are  deferring  proposal  of  BCT 
limitations  for  this  category  until  we  can 
apply  the  revised  methodology  to  the 
technologies  available  for  the  control  of 
conventiorval  pollutants  in  this  category. 

For  non-toxic,  nonconventional 
pollutants,  Sections  301(b)(2)(A)  and 
(bl(2j(F)  require  achievement  of  BAT 
effluent  limitations  within  three  years 
after  their  establishment  or  July  1,  1984, 
whichever  is  later,  but  not  later  than 
July  1,1987, 

The  purpose  of  these  proposed 
regulations  is  to  provide  effluent 
limitations  guidelines  for  BPT  and  BA7 , 
and  to  establish  NSPS,  pretreatment 
standards  for  existing  sources  (PSES), 


and  pretreatment  standards  for  new 
sources  (PS.N'S),  under  Sections  301   304. 
3(16,  307,  and  501  of  the  Clean  Water 
Act, 

B.  Prior  EPA  Regulations 

EPA  has  not  previously  proposed  or 
promulgated  regulations  for  the 
aluminum  forming  point  source 
category. 

C.  Overview  of  the  Industry 

The  aluminum  forming  industry  is 
generally  included  within  SIC  3353,  3354, 
3355  and  3463  of  the  Standard  Industrial 
Classification  Manual,  prepared  in  1972 
and  supplemented  in  1977  by  the  Office 
of  Management  and  Budget.  Executive 
Office  of  the  President. 

EPA  studied  279  aluminum  forming 
plants  distributed  throughout  the  United 
States,  with  the  majority  located  east  of 
the  Mississippi  River.  There  are  58 
direct  dischargers,  66  indirect 
dischargers,  153  plants  that  do  not 
discharge  wastewater  and  two  plants 
that  have  subsequently  ceased  forming 
aluminum. 

Aluminum  forming  has  become  ever 
more  widespread  since  the  commercial 
development  of  aluminum  in  the  1880s. 
The  demand  for  formed  aluminum 
products  has  increased  greatly  in  the 
past  30  years.  Two  of  the  larger  markets 
for  aluminum  formed  products  are  in  the 
manufacturing  of  aeronautical  and 
automobile  components  where 
aluminum  reduces  weight  and  increases 
fuel  efficiency. 

Aluminum  forming  is  the  deformation 
of  aluminum  into  specific  shapes  by  hot 
or  cold  working.  Many  of  the  final 
products  manufactured  at  aluminum 
forming  facilities  are  sold  to  other 
manufacturers  for  further  fabrication  or 
incorporation  into  consumer  goods.  The 
aluminum  forming  operations  include 
rolling,  extruding,  forging  and  drawing 
of  aluminum.  Associated  operations, 
such  as  the  casting  of  aluminum  alloys 
for  subsequent  forming,  heat  treatment, 
cleaning  or  etching  (when  performed  as 
an  integral  part  of  the  forming  process), 
and  solvent  degreasing,  are  also 
included. 

Rolling  transforms  cast  aluminum 
ingot  by  exerting  pressure  on  the 
aluminum  as  it  passes  between  rollers, 
reducing  the  thickness  and  cross- 
sectional  area  of  the  metal.  Hot  rolling  is 
usually  followed  by  cold  rolli.ng  which 
further  reduces  thickness  Square  ingots 
are  usually  rolled  to  produce  rod.  bar,  or 
wire. 

A  cooling  and  lubncat;ng  compound  is 
used  during  rolling  to  prevent  excessive 
wear  on  the  rolls,  to  prevent  adhesion  of 
aluminum  to  the  rolls,  and  to  maintain  a 


Federal  Register  /  Vol.  47,  No.  225  /  Monday,  November  22.  1982  /  Proposed  Rules 


suitable  uniform  rolling  temperature. 
Oil-water  emulsions  are  used  for  this 
purpose  in  hot  rolling.  Most  cold  rolling 
operations  use  mineral  oil  or  kerosene 
based  lubricants. 

The  steel  rolls  used  in  the  rolling 
operations  require  periodic  machining  to 
remove  aluminum  build-up  in  an 
operation  called  rolling  grinding.  The 
common  lubricant  used  in  this  operation 
is  an  oil-water  emulsion  which  is    ■ 
recycled  and  discharged  periodically 
with  other  emulsion  waste  streams. 

Extrusion  is  the  application  of  force  to 
an  aluminum  billet  causing  the  metal  to 
flow  through  a  die  orifice.  The  resulting 
product  is  an  elongated  shape  or  tube  of 
uniform  cross-sectional  area. 

Aluminum  can  be  extruded  cold,  but 
is  usually  first  heated  to  a  temperature 
ranging  from  375*C  to  525''C.  Heat 
treatment  is  frequently  done  after 
extrusion.  At  some  plants,  the  extrusion 
is  cooled  by  direct  contact  with  water  as 
it  leaves  the  press.  This  is  called  press 
heat  treatment  and  can  be  done  one  of 
three  ways;  with  a  water  spray  near  the 
die,  by  immersion  in  a  water  tank 
adjacent  to  the  run-out  table,  or  by 
passing  the  aluminum  through  a  water 
wall. 

The  steel  dies  used  in  the  extrusion 
process  require  frequent  dressing  and 
repairing  to  insure  the  necessary 
dimensional  precision  and  surface 
quality  of  the  product  The  aluminum 
that  has  adhered  to  the  die  orifice  is 
typically  removed  by  soaking  the  die  in 
a  caustic  solution  that  is  frequently 
followed  by  a  water  rinse  of  the  dies. 
This  is  called  die  cleaning. 

Forging  is  the  application  of  impact 
force  to  dies  or  rolls  forcing  heated 
aluminum  to  take  the  desired  shape. 
Closed  die  forging,  the  most  commonly 
used  method,  is  the  process  of 
hammering  or  impacting  the  aluminum 
between  two  steel  dies. 

Proper  lubrication  of  the  dies  is 
essential  in  forging  aluminum  alloys. 
Colloidal  graphite  in  either  a  water  or  an 
oil  medium  is  usually  sprayed  onto  dies. 
Frequently,  it  is  necessary  to  use  some 
type  of  air  pollution  control  with  the 
forging  press  due  to  the  volume  of 
lubricant  that  volitilizes.  The  two  t^pes 
of  air  pollution  control  devices  used  at 
aluminum  forming  facilities  are 
baghouses  and  wet  scrubbers. 

Drawing  refers  to  the  pulling  of 
aluminum  through  a  die  or  succession  of 
dies  to  reduce  its  diameter,  alter  the 
cross-sectional  shape,  or  increase  its 
hardness. 

To  ensure  uniform  drawing 
temperatures  and  avoid  excessive  wear 
on  the  dies  and  mandrels  a  suitable 
lubricant  is  applied  during  drawing.  A 
wide  variety  of  lubricants  are  used  for 


this  purpose.  Heavier  draws,  which 
greatly  reduce  the  cross-sectional  areas, 
may  require  oil-based  lubricants.  Oil- 
water  emulsions  are  used  for  many 
applications,  and  soap  solutions  may 
also  be  used  for  some  lighter  draws. 
Drawing  oils  are  usually  recycled  until 
their  lubricating  properties  are 
exhausted. 

Heat  treatment  is  an  integral  part  of 
aluminum  forming  practiced  at  nearly 
every  plant  in  the  category.  It  is 
fequently  used  both  in-process  and  as  a 
final  step  in  forming  to  give  the 
aluminum  alloy  the  desired  mechanical 
properties.  The  general  types  of  heat 
treatment  applied  are:  homogenizing, 
annealing,  solution  heat  treatment,  and 
artificial  aging. 

Homogenizmg.  annealing,  and  aging 
are  dry  processes,  while  solution  heat 
treatment  typically  involves  significant 
quantities  of  contact  cooling  water. 

The  quenching  techniques  used  in 
solution  heat  treatment  are  usually 
critical  to  achieving  the  desired 
mechanical  properties.  Although  alloy 
sensitivity  to  quenching  varies,  delays  in 
transferring  the  product  from  the 
furnace  to  the  quench,  a  quenching  rate 
that  is  incorrect  or  not  uniform,  and  the 
quality  of  the  quenching  medium  used 
can  all  have  serious  detrimental  effects. 
Contact  coolmg  water  is  commonly  used 
to  quench  solution  heat  treated 
products,  usually  performed  by 
immersing  the  aluminum  formed 
products  into  a  water  bath.  Spray  or 
flush  quenchi.ng  is  sometimes  used  to 
quench  thick  prudunts.  Air  or  glycol  can 
also  be  used  to  cool  certain  products. 

All  surface  treatment  operations 
performed  as  an  integral  part  of  the 
forming  process  are  considered  to  be 
within  the  scope  of  the  aluminum 
forming  category'. 

Solvent  cleaners  are  used  to  remove 
oil  and  grease  compounds  from  the 
surface  of  aluminum  products.  This 
process  is  principally  used  to  remove 
cold  rolling  and  drawing  lubricants 
before  products  are  annealed,  finished 
or  shipped.  The  three  basic  methods  of 
solvent  degreasing  are  vapor  degreasing, 
cold  cleaning  and  emulsified  solvent 
degreasing. 

Vapor  degreasing.  the  predominant 
method  of  solvent  cleaning,  uses  the  hot 
vapors  of  chlorinated  solvents  to 
remove  oils,  greases  and  waxes. 
Trichloroethylene,  1,1,1 -trichloroethane 
and  perchloroethylene  are  the  solvents 
most  commonly  used.  Vapor  degreasing 
solvents  are  frequently  recovered  by 
distillation.  The  sludge  generated  in  tho 
recovery  process  is  toxic  and  may  be 
flammable. 

Alkaline  cleaning  is  the  most  common 
method  of  cleaning  aluminum  surfaces. 


The  alkaline  solutions  vary  in  pH  and 
chemical  composition.  Inhibitiors  are 
frequently  added  to  minimize  or  prevent 
corrosion  of  the  metal.  Alkahne  cleaners 
can  emulsify  vegetable  and  animal  oils 
and  greases  to  a  certain  degree  and  are 
effective  in  the  removal  of  lard,  oil  and 
other  such  compounds.  Mineral  oil  and 
grease  are  not  emulsified  by  alkaline 
cleaning  solutions. 

Aluminum  products  can  be  cleaned 
with  an  alkaline  solution  either  by 
immersion  or  spray.  Rinsing,  preferably 
with  warm  water,  may  follow  the 
alkaline  cleaning  process  to  prevent  the 
solution  from  drying  on  the  product. 

Acid  solutions  can  also  be  used  for 
aluminum  cleaning  but  they  are  less 
effecUve  than  either  alkaline  or  solvent 
cleaning.  Their  use  is  generally  limited 
to  the  removal  of  oxides  and  smut.  The 
acid  solutions  typically  contain  nitric, 
sulfuric,  phosphoric,  chromic, 
hydrofiuoric  or  a  mixture  of  two  of  these 
acids.  Surface  treatment  shall  include 
conversion  coating  and  chemical  or 
electrochemical  anodizing  when 
practiced  as  an  integral  part  of 
aluminum  forming.  Surface  treatment  of 
aluminum  prior  to  painfing  in  the  coil 
coating  category  is  similar  to  the  surface 
treatments  of  cleaning  or  etching  in  the 
aluminum  forming  category.  Both 
employ  the  same  chemical  treatments  on 
the  same  basis  material  to  achieve  the 
same  results,  thus  the  wastewater 
characteristics  are  very  similar. 
Seventeen  aluminum  forming  plants 
reported  that  they  also  do  aluminum  coil 
coating.  To  simplify  compUance  with 
two  regulations  at  these  17  plants,  we 
have  established  mass  limitafions  for 
both  categories  based  on  the  application 
of  the  same  treatment.  Permissible 
discharge  would  be  calculated  by  simply 
adding  the  masses  that  may  be 
discharged  for  each  category.  In 
addition  the  same  pollutants  are  limited 
for  both  aluminum  coil  coating  and 
aluminum  forming,  thus  making  it  easier 
for  plants  to  co-treat  wastewaters  from 
these  processes. 

There  are  three  methods  that  are  used 
in  aluminum  forming  plants  to  cast 
aluminum,  direct  chill,  stationary  or  pig. 
and  continuous  casting.  Casting 
aluminum  is  the  final  operafion  in  the 
process  of  producing  primary  aluminum. 
An  aluminum  ingot  or  billet  is  the 
material  on  which  forming  operations 
begin.  Usually  casting  of  ingots  and 
billets  is  performed  at  the  primary 
aluminum  plant.  However,  a  number  of 
aluminum  forming  plants  perform 
casting  to  recycle  scrap,  to  obtain  a 
useable  ingot  or  billet,  or  to  make  a 
desired  alloy.  The  equipment  and 
methods  of  casting  used  at  aluminum 
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forming  plants  are  the  same  as  those 
employed  by  primary  aluminum  plants 
and  the  water  requirements  and  waste 
characteristics  are  also  very  similar. 
Therefore,  the  Agency  has  pooled  the 
casting  flow  and  waste  characteristics 
data  from  primary  aluminum  plants  and 
aluminum  forming  plants  to  develop 
limitations  and  characterize  the  raw 
wastewater.  The  two  sets  of  limitations 
are  based  on  the  same  flows.  Casting 
done  at  a  plant  which  does  both  primary 
aluminum  reduction  and  aluminum 
forming  will  be  subject  to  the  casting 
limitations  for  the  primary  aluminum 
subcategory  if  they  cast  the  aluminum 
directly  without  cooling.  If  the  aluminum 
is  a  remelted  primary  aluminum  product 
then  the  casting  subsequent  to  the 
remelting  will  be  subject  to  the 
aluminum  forming  limitations.  The 
limitations  for  casting  in  the  primary 
aluminum  subcategory  of  the  nonfenous 
metals  manufacturing  category  will  be 
proposed  in  the  future. 

Of  the  three  casting  methods,  direct 
chill  is  the  most  widely  used  method  of 
casting  aluminum  for  subsequent 
forming.  The  molten  aluminum  is  tapped 
from  the  melting  furnace  and  flows 
through  a  distributor  channel  into  a 
shallow  mold.  Noncontact  cooling  water 
circulates  within  this  mold  causing  the 
aluminum  to  solidify.  The  base  of  the 
mold  is  attached  to  a  hydraulic  cylinder 
which  is  gradually  lowered  as  pourmg 
continues.  As  the  solidified  aluminum 
leaves  the  mold  it  is  sprayed  with 
contact  cooling  water  reducing  the 
temperature  of  the  ingot.  The  cylinder 
continues  to  lower  into  a  tank  of  water, 
furth.er  cooling  the  ingot  as  it  is 
immersed.  When  the  cylinder  has 
reached  its  lowest  position,  pouring 
stops  and  the  ingot  is  lifted  from  the  pit. 

A  relatively  new  technology, 
contmuous  casting  of  aluminum  first 
came  into  practice  in  the  IP.SO's.  Current 
applications  include  the  casting  of  plate, 
sheet,  and  rod.  Because  continuous 
casting  affects  the  mechanical 
properties  of  the  alu.minum  cast,  the  use 
of  continuous  casting  is  limited  by  the 
alloys  used,  the  nature  of  subsequent 
forming  operations  and  the  desired 
properties  of  the  finished  product. 

The  continuous  casting  process  has 
been  found  to  significantly  reduce  the 
energy  requirements  by  replacing  the 
more  conventional  direct  chill  casting 
and  rolling  operation  and  can  reduce  or 
eliminate  the  use  of  contact  cooling 
water  and  oil  lubricants 

Stationary  or  pig  casting  is  generally 
used  to  recycle  in-house  aluminum 
scrap.  In  this  process  molten  aluminum 
is  poured  into  cast  iron  molds  and 
allowed  to  air  cool.  Lubricants  and 
cooling  water  are  not  required.  Although 


water  may  be  sprayed  onto  the  molten 
aluminum  to  increase  the  cooling  rate, 
this  should  not  result  in  any  discharge 

The  characteristics  of  the  wastewater 
generated  by  an  aluminum  forming 
facility  may  vary  depending  on  the 
operations  performed.  The  most 
important  pollutants  or  pollutant 
parameters  are' 

(1)  Toxic  priority  pollutants — 
cadmium,  chromium,  copper,  cyanide. 
lead,  nickel,  and  zinc,  (2)  con\'entionaI 
pollutants — oil  and  grease,  suspended 
solids,  and  pH,  and  (3)  nonconventional 
pollutants — aluminum. 

Toxic  organics  were  found  at 
significant  concentrations  in 
concentrated  oily  waste  streams  and  the 
forging  air  pollution  scrubber 
wastewater 

III.  Scope  of  This  Rulemaking  and 
Summary  of  Methodology 

This  proposed  regulation  is  a  part  of  a 
new  chapter  in  water  pollution  control 
requirements.  For  most  industries  the 
1973-1976  round  of  rulemaking 
emphasized  the  achievement  of  best 
practicable  technology  (BPT)  by  July  1. 
1977.  In  general,  this  technology  level 
represented  the  average  of  the  best 
existing  performances  of  well-known 
technologies  for  control  of  familiar  (or 
"classical")  pollutants.  However,  for  this 
category,  BPT  was  not  proposed  or 
promulgated. 

In  this  round  of  rulemakings  EPA  is 
emphasizing  the  achievement  by  July  1. 
1984.  of  the  best  available  technology 
economically  achievable  (BAT),  which 
will  result  in  reasonable  further  progress 
toward  the  national  goal  of  eliminating 
the  discharge  of  all  pollutants.  In 
general,  this  technology  level  represents 
the  very  best  economically  achievable 
performance  in  any  industrial  category 
or  subcategory.  Moreover,  as  a  result  of 
the  Clean  Wa'er  .Act  of  1977,  the 
emphasis  of  EPAs  program  has  shifted 
from  "classical"  pollutants  to  the  control 
of  a  lengthy  list  of  toxic  substances. 

In  developing  this  regulation.  EPA 
studied  the  aluminum  forming  category 
to  determine  whether  differences  in  raw 
materials,  final  products,  manufacturing 
processes,  equipment,  age  and  size  of 
plants,  water  use.  wastewater 
constituents,  or  other  factors  required 
the  development  of  separate  effluent 
limitations  and  standards  for  different 
segments  (or  subcategories)  of  the 
industry.  This  study  included  the 
identification  of  raw  waste  and  treated 
effluent  characteristics,  including:  The 
sources  and  volume  of  water  used,  the 
processes  employed,  and  the  sources  of 
pollutants  and  wastewaters.  Sampling 
and  analysis  of  specific  waste  streams 
enabled  EPA  to  determine  the  presence 


and  concentration  of  priority  pollutants 
in  wastewater  discharges, 

F.VA  also  identified  both  actual  and 
potential  control  and  treatment 
technologies  (including  both  in-process 
and  endofprocess  technologies).  The 
Agency  analyzed  both  historical  and 
newly  generated  data  on  the 
performance,  operational  limitations, 
and  reliability  of  these  technologies.  In 
addition.  EPA  considered  the  impacts  of 
these  technologies  on  air  quality,  solid 
waste  generation,  water  scarcity,  and 
energy  requirements. 

The  Agency  then  estimated  the  costs 
of  each  control  and  treatment 
technology  using  cost  equations 
developed  by  standard  engineering 
analyses  EPA  derived  unit  process 
costs  for  104  discharging  plants  using 
data  and  characteristics  (production  and 
flow)  applied  to  each  treatment  process 
(i.e.,  hexavalent  chromium  reduction, 
metals  precipitation,  sedimentation, 
granular  bed — multi-media  filtration, 
etc.).  These  unit  process  costs  were 
added  to  yield  the  total  cost  at  each 
treatment  level. 

After  confirming  the  reasonableness 
of  this  methodology  by  comparing  EPA 
cost  estimates  to  treatment  system  costs 
supplied  by  the  industry,  the  Agency 
evaluated  the  economic  impacts  of  these 
costs. 

On  the  basis  of  these  factors,  EPA 
identified  various  control  and  treatment 
technologies,  as  BPT,  BAT,  NSPS.  PSES 
and  PSNS.  The  proposed  regulation, 
however,  does  not  require  the 
installation  of  any  particular  technology. 
Rather,  it  requires  achievement  of 
effluent  limitations  equivalent  to  those 
achieved  by  the  proper  operation  of 
these  or  equivalent  technologies. 

Except  for  pH  requirements,  the 
effluent  limitations  for  BPT,  BAT.  and 
NSPS  are  expressed  as  mass 
limitations — a  mass  of  pollutant  per  unit 
of  production  (mg/kkg).  They  were 
calculated  by  combining  three  figures; 
(1)  Treated  effljuent  concentrations 
determined  by  analyzing  control 
technology  performance  data:  (2) 
production-weighted  wastewater  flow 
for  the  "core"  and  "ancillary" 
operations  in  each  subcategory  ("core" 
operations  are  basic  aluminum  forming 
operations;  "ancillary"  operations  are 
operations  often  associated  with  the 
core  operations;  see  the  discussion  of 
subcategorization  further  in  this 
document  for  more  details):  and  (3)  any 
relevant  process  or  treatment  variability 
factor  (e.g.,  mean  versus  maximum  day). 
This  basic  calculation  was  performed 
for  each  regulated  pollutant  or  pollutant 
paramter  for  each  core  and  ancillary 
operation  of  each  subcategory. 
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Pretreatment  standards-PSES  and 
PSNS — are  also  expressed  as  mass 
limitations  rather  than  concentration 
limits  to  ensure  a  reduction  in  the  total 
quantity  of  pollutant  discharges  by 
reducing  the  volume  of  process 
wastewater  treated.  Regulation  on  the 
basis  of  concentration  only  is  not 
appropriate  because  it  will  not 
adequately  control  the  amount  of  toxic 
pollutants  released.  Therefore,  the 
Agency  is  not  proposing  concentation 
based  pretreatment  standards  (40  CFR 
403.6). 

IV.  Data  Gathering  Efforts 

The  data  gathering  program  is 
describecJ  b'T-Hy  in  Section  III  and  in 
substantid!  (ietai!  in  Section  V  of  the 
Development  Document.  A  data 
collection  portfolio  fDCP)  was 
developed  to  collect  information  about 
the  industry'  and  was  mailed,  under  the 
authority  of  section  308  of  the  Clean 
Water  Act,  to  each  company  icnown  or 
believed  to  perform  aluminum  forming 
in  the  United  States.  Data  were  received 
from  279  aluminium  froming  plants. 
Analytical  data  were  collected  from  20 
sampled  plants.  Supplemental  data  were 
obtained  from  NPDES  permit  files  and 
engineering  studies  on  treatment 
technologies,  used  in  the  aluminum 
forming  category.  The  Agency  used  all 
available  pertinent  data  soUcited  from 
all  known  aluminum  forming  sources  in 
developing  these  limitations.  However, 
the  analytical  data  from  aluminum 
forming  is  limited,  especially  data 
across  a  treatment  system  such  as  raw 
waste  influent  to  treatment  and  treated 
effluent.  Therefore,  the  Agency 
evaluated  and  estabUshed  the 
effectiveness  of  treatment  technologies 
by  examining  their  performance  on 
aluminum  forming  and  other  similar 
wastewaters.  A  detailed  discussion  of 
these  data  and  their  use  is  included 
under  Control  Technologies  Considered 
further  in  this  preamble  and  in  Section 
VII  of  the  technical  development 
document. 

V.  Sampling  and  Analytical  Program 

EPA  focused  its  sampling  and  analysis 
on  the  toxic  pollutants  designated  in  the 
Clean  Water  Act.  However,  we  also 
sampled  and  analyzed  conventional  and 
nonconventional  pollutants.  We  have 
e.xplained  our  analysis  methods  for  toxic 
organic  pollutants  in  the  preamble  to  the 
proposed  regulation  for  the  Leather 
Tanning  Point  Source  Category,  40  CFR 
Part  425  (44  FR  38749  (July  2,  1979)). 
Before  proceeding  to  analyze  alummum 
forming  wastes,  we  had  to  isolate 
specific  toxic  pollutants  for  analysis. 
The  hst  of  65  pollutants  and  classes  of 
pollutants  potentially  includes 


thousands  of  specific  pollutants; 
analyses  for  all  of  them  would 
overwhelm  private  and  government 
laboratory  resources.  To  make  the  task 
more  manageable,  therefore,  EPA  has 
selected  129  specific  toxic  pollutants  for 
study  in  this  rulemaking  and  other 
industry  rulemakings. 

In  addition  to  the  129  pollutants,  EPA 
checked  for  the  presence,  frequency, 
and  concentration  of  xylenes,  aluminum, 
magnesium,  calcium,  sodium,  boron, 
barium,  cobalt,  iron,  manganese, 
molybdenum,  tin,  titanium,  vanadium. 
ytrium.  TSS,  oil  and  grease,  pH, 
chemical  oxygen  demand,  total  phenols, 
total  organic  ca.'-bon,  and  total  dissolved 
solids. 

Screen  samples  were  collected  from  at 
least  one  plant  for  each  major  forming 
operation,  and  these  samples  were 
analyzed  (scre>»ned)  for  the  presence 
and  magnitude  of  each  of  the  129 
specific  toxic  pollutants  plus 
conventional  and  selected 
nonconventional  pollutants. 

VI.  Industry  Subcategorization 

In  developing  this  regulation,  it  was 
necessary  to  determine  whether 
different  effluent  limitations  and 
standards  were  appropriate  for  different 
segments  (subcategories)  of  the  industry. 
The  major  factors  considered  in 
identifying  subcategories  included: 
waste  characteristics,  basis  material 
used,  manufacturing  processes,  products 
manufactured,  water  use,  water 
pollution  control  technology,  treatment 
costs,  solid  waste  generation,  size  of 
plant,  age  of  plant,  number  of 
employees,  total  energy  requirements, 
non-water  quality  characteristics,  and 
unique  plant  characteristics.  Section  IV 
of  the  Development  Document  contains 
a  detailed  discussion  of  these  factors 
and  the  rationale  for  subcategorization. 

The  aluminum  forming  manufacturing 
processes  of  rolling,  extruding,  forging, 
and  drawing  are  universally  recognized 
in  the  industry.  They  also  provide  a 
convenient  basis  for  normalizing 
limitations  from  one  plant  to  another 
based  on  mass  of  aluminum  passed 
through  the  processes.  EPA  has 
subcategorized  the  aluminum  forming 
industry  based  primarily  on 
manufacturing  processes.  The 
subcategories  are  defined  as  (1)  rolling 
with  neat  oils.  (2)  rolling  with  emulsions, 
(3)  extrusion,  (4)  forging,  (5)  drawing 
with  neat  oils,  and  (6)  drawing  with 
emulsions  or  soaps. 

Each  subcategory  is  divided  into  two 
segments.  The  first  segment,  called  the 
core,  consists  of  the  specific  forming 
operation  and  related  operations  that 
almost  always  occur  in  conjunction  with 
the  forming  operation.  The  core  also 


includes  operations  that  are  not  always 
found  in  conjunction  with  the  forming 
operation,  but  do  not  discharge 
wastewater.  The  effluent  flow  from  the 
core  for  each  of  the  subcategories  is 
production  normalized,  i.e..  related  to 
the  mass  of  aluminum  processed  through 
the  forming  operation,  and  the 
limitations  are  based  on  the  effluent 
flow  and  the  treatment  effectiveness. 

The  second  segment  of  each 
subcategory  consists  of  ancillary 
operations  that  generate  wastewater 
and  when  practiced  are  an  integral  part 
of  the  aluminum  forming  process.  These 
ancillary  operations,  such  as  solution 
heat  treatment,  cleaning  or  etching,  and 
casting,  are  practiced  to  achieve  desired 
characteristics  or  fmishes  on  the 
aluminum  products  and  are 
characterized  by  the  generation  of  large 
volumes  of  wastewater.  Because  they 
are  not  found  at  every  plant  in  a 
subcategory  and  they  are  not  always 
unique  to  a  specific  subcategory,  they 
were  not  included  in  the  core.  Instead,  a 
separate  limitation  is  proposed  for 
ancillary  operations  based  on  the  waste 
.streams  generated  by  these  operations 
and  normalized  by  the  mass  of 
aluminum  processed  through  the 
ancillary  operation.  An  aluminum 
forming  plant  would  be  permitted  to 
discharge  pollutants  equivalent  to  the 
sum  of  the  limitations  established  for 
the  core  and  the  individual  ancillary 
operation(s)  practiced  at  the  plant. 

VII.  Available  Wastewater  Control  and 
Treatment  Technology 

A.  Control  Technologies  Considered 

The  control  and  treatment 
technologies  available  for  this  category 
include  both  in-process  and  end-of-pipe 
treatments.  These  technologies  were 
considered  appropriate  for  the  treatment 
of  aluminum  forming  wastewater  and 
formed  the  basis  of  the  regulatory 
options. 

In-process  treatment  includes  a 
variety  of  water  flow  reduction  steps 
and  major  process  changes.  The 
following  in-process  treatments  are 
considered  for  this  proposal: 

Countercurrent  rinsing: 
Countercurrent  rinsing  is  a  mechanism 
commonly  encountered  in  metal 
processing  operations.  The  cleanest 
water  is  used  for  final  rinsing  of  an  item, 
preceded  by  rinse  stages  using  water 
with  progressively  more  contaminants 
to  partially  rinse  the  item.  Clean  make- 
up water  is  added  at  the  final  rinse  and 
contaminated  rinse  water  is  discharged 
from  the  initial  rinse  stage.  The  make-up 
water  for  all  but  the  final  rinse  is  from 
the  following  rinse  stage. 


Hiummum  ' 
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Recycle:  Recycling  of  process  water  is 
the  practice  of  treating  and  returning 
water  to  be  used  again  for  the  same 
purpose.  Total  recycle  can  be  employed, 
allhuugh  build  up  of  dissolved  solids 
"ty  make  it  necessary  to  discharge  a 
Meed  stream  or  to  discharge 
periodically  to  allow  for  clean  out  of  the 
tank. 

utgeneration  of  chi'wical  baths: 
Kt  generation  of  chemical  baths  consists 
of  treating  and  purifying  a  spent  or  used 
bath  to  restore  its  chemical  properties, 
thus  allowing  a  bath  to  be  used 
indefinitely.  This  process  of 
egener.Tti'jn  mriy  be  earned  out  with, 
.'dvanced  technologies  such  as  reverse 
osmosis  (iL  simple  pH  adjustment  to 
nilow  precipitation  and  settling  of 
dissolved  impurities.  S(_)mR  plants  report 
that  the  addition  of  chemicals  to  make 
'-P  for  losses  by  drag  out  on  the  product 
IS  all  that  is  necessary  to  maiiiuun  the 
hath  indefinitely. 

Alternate  degassjn;^  nwthinls. 
.Aluminum  in  a  molten  state  prior  to 
cisting  requires  degassing  to  remove  air 
and  some  impurities  from  the  melt.  Ln 
the  past  one  of  the  agents  used  to  degas 
fiKiminum  was  chlorine.  The  reaction  of 
chlorine  with  the  molten  aluminum 
produced  corrosive  off-gases  that 
required  sciubbing  usually  with  a  wet 
scrubber.  Most  plants  have  replaced  the 
chlorine  rich  degassing  agent  with  a 
mixture  of  inert  gases  and  a  much  lower 
proportion  of  chlorine.  The  result  is  that 
a  wet  scrubber  can  be  replaced  with  a 
dry  system  thus  zero  discharge. 

FJnd-of-pipe  treatments  that  were 
i.iinsidered  appropriate  for  application 
m  aluminum  forming  wastewaters 
include  technologies  that  are  common 
lor  the  treatment  of  metal  bearing 
wastevvaleis.  and  some  less  commonly 
i;s('d  technologies. 

Chemical  precipitation.  Chemical 
proc  ipitalion  generally  involves 
Md;usting  the  pH  and  adding  a 
f'ncculating  agent  to  precipitate  out  of 
i  ilution  metal  ions  and  certain  anions. 
1  lie  chemical  commonly  associated  with 
this  treatment  is  lime. 

Sedimentation.  Sedimentation  is  a 
process  which  removes  solid  particles 
from  a  liquid  matrix  by  gravitational 
force.  This  is  done  by  reducing  the 
velocity  of  the  feed  stream  in  a  large 
volume  tank  or  lagoon  so  that 
gravitational  settling  can  occur.  Ihis 
treatment  when  combined  with  chemical 
precipitation  is  frequently  referred  to  as 
lime  and  settle  treatment. 

Chiomium  reduction.  The  addition  of 
a  strong  reducing  agent  produces  a 
chemical  reaction  reducing  hexavalent 
chromium  to  trivalent  chromium.  The 
reduction  allows  removal  of  chromium 


from  solution  in  conjunction  with  other 
metallic  salts  by  chemical  precipitation. 

Cyanide  destruction  or  removal.  With 
the  addition  of  oxidizing  agents  or 
compK'xing  agents  cyanide  can  either  be 
uxiiiized  (destroyed)  or  complexed. 
Complexed  cyanide  can  be  precipitated 
out  of  solution. 

Oil  skiniminti.  Oil  and  other  materials 
with  a  specific  gravity  less  than  water 
olien  Hoat  unassisted  to  the  surface  of 
the  wastew'ater.  Skimming  removes 
these  iloating  wastes  usually  in  a  tank 
designed  to  allow  floating  debris  to  rise 
while  the  water  flows  to  an  outlet 
located  below  the  fioating  layer.  A 
variety  of  de\-ices  are  used  to  remove 
the  fioaiing  layer  from  the  surface. 

Chemical  emulsion  breaking. 
Chemical  emulsion  breaking  is  used  to 
break  stable  oil  and  water  emulsions.  By 
adding  chemicals,  and  adjusting  the  pH, 
the  oil  to  water  attraction  induced  in  the 
emulsion  is  diminished  thus  allowing  the 
oil  fraction  to  separate  and  float  on  the 
water  fiaction  where  it  can  be  skimmed 
off. 

Thermal  emulsion  breaking. 
Dispersed  oil  droplets  in  a  spent 
emulsion  can  be  destabilized  by  the 
application  of  heat  to  the  waste. 
Thermal  emulsion  breaking  separates  an 
emulsion  into  distilled  water,  oils  and 
other  floating  matenajs  and  sludge.  The 
oils  and  sludge  can  be  disposed  of  and 
the  water  can  be  reused. 

Carbon  adsorption.  The  use  of 
activated  carbon  to  remove  dissolved 
organics  is  one  of  the  most  efficient 
organic  removal  processes  available. 
The  carbon  removes  contaminants  from 
\\  dter  by  the  process  of  adsorption  or 
the  attraction  and  accumulation  of  one 
substance  on  the  surface  of  another. 
.Xctivated  carbon  preferentially  adsorbs 
organic  compounds  and  because  of  this 
selectivity  is  particularly  effective  in 
removing  organic  compounds  from 
aqueous  solution. 

The  Agency  examined  data  irom 
aluminum  forming  and  four  other 
categories  and  made  the  technical 
judgment  that  wastewaters  from 
ahrninum  forming,  copper  forming,  coil 
coating,  battery  manufacturing,  and 
porcelain  enameling  are  similai  in  all 
material  respects  and  that  lime  and 
settle  treatment  was  equally  applicable 
to  all  such  wastewaters.  This  judgment 
was  further  confirmed  by  a  statistical 
analysis  of  variance  which  showed  that 
the  combined  or  pooled  data  set  was 
homogeneous  and  that  homogeneity  w,is 
unaffected  by  the  removal  of  data  from 
any  one  category.  We  attempted  to  add 
electroplating  wastewater  data  to  the 
pooled  data  but  found  that  it 
substantially  reduced  the  homogeneity 
of  the  data  set  and.  therefore, 


electroplating  was  not  mcluded  m  the 
pooled  data  set.  We  supplemented 
.iluminu.m  forming  lime  and  settle  data 
with  data  from  the  other  four  categories 
forming  d  larger  and  more  substantial 
data  pool  for  analysis  and  use.  Based  on 
this  substantial  data  base,  the  Agency 
concludes  that  aluminum  formmg 
wastewaters  can  be  effectively  treated 
by  lime  and  setUe  technology  to  achieve 
the  treatment  performance  derived  from 
the  pooled  data  set. 

The  Agency  also  examined  the 
performance  of  lime,  setUe  and  filter 
based  on  the  performance  of  full  scale 
commercial  systems  treating  porcelain 
enameling  wastewaters.  One  aluminum 
forming  plant  reported  that  they  are 
using  a  filter  thus,  this  technology  is 
demonstrated  on  aluminum  forming 
wastewaters.  However,  we  do  not  ha%  e 
data  on  the  performance  of  this 
technology  on  aluminum  forming 
wastewaters.  The  Agency  requests  data 
from  aluminum  forming  plants  that  use 
lime  settle  and  filter  technology.  The 
Agency  made  the  determination  that 
wastewaters  from  porcelain  enameling 
and  aluminum  forming  are  similar  in  all 
materi.3i  respects  based  on  the  analysis 
of  the  combined  data  set.  therefore,  the 
performance  of  lime,  settle  and  filter  can 
be  applied  to  the  aluminum  forming 
wastewaters. 

The  treatment  performance  data  is 
used  to  obtain  maximum  daily  and 
monthly  average  pollutant 
concentrations,  These  concentrations 
(mg/1)  along  with  the  aluminum  forming 
production  normalized  flows  (l/kkg  of 
aluminum  processed)  are  used  to  obtain 
the  maximum  daily  and  monthly 
average  values  (mg/kkg)  for  effluei.t 
limitations  and  standards.  The  monthly 
average  values  are  based  on  the  average 
of  ten  consecutive  sampling  days.  The 
ten  day  aVerage  value  was  selected  as 
the  minimum  number  of  consecutive 
samples  which  need  to  be  averaged  to 
arrive  at  a  stable  slope  on  a  statistically 
based  curve  relating  one  day  and  30  day 
average  values  and  it  approximates  the 
most  frequent  monitoring  requirement  of 
direct  discharge  permits.  The  monthly 
average  numbers  shown  in  the 
regulation  are  to  be  used  by  plants  with 
combined  waste  streams  that  use  the 
"combined  waste  stream  formula"  set 
forth  at  40  CFR  403.6(e)  and  by  permit 
writers  in  writmg  direct  discharge 
permits. 

n.  Status  of  In-Place  Technology 

Current  wastewater  treatment 
practices  in  the  aluminum  forming 
category  range  irom  no  treatment  at  65 
plants  to  treatment  with  chemical 
precipitation,  sedimentation  and 
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filtration  at  one  aluminum  forming  plant. 
Of  the  124  discharging  plants  for  which 
data  are  available,  58  are  direct 
dischargers.  Thirteen  of  these  plants 
have  treatment  to  remove  metals  and 
suspended  solids,  twelve  have 
technologies  for  oil  removal,  four 
remove  suspended  sohds,  two  remove 
oil  and  suspended  solids,  and  nine  have 
technologies  capable  of  removing  all 
three  groups.  The  remainder  of  the 
direct  dischargers  did  not  report  any 
treatment  for  their  aluminum  forming 
wastewaters.  Out  of  the  66  indirect 
discharging  plants,  47  have  no  treatment 
for  their  aluminum  forming  wastewaters, 
three  have  oil  removal  technologies,  two 
have  technologies  to  remove  oil  and 
suspended  solids,  seven  have 
technologies  to  remove  metals  and 
suspended  solids,  four  remove 
suspended  solids  and  three  plants  have 
the  technology  capable  of  removing 
metals,  suspended  solids,  and  oil  and 
grease. 

VIII.  Best  Practicable  Technology  (BPT) 
Effluent  Lilnitations 

The  factors  considered  in  defining 
best  practicable  control  technology 
currently  available  (BPT]  include  the 
total  cost  of  applying  technology  in 
relation  to  the  effluent  reduction 
benefits  derived,  the  age  of  equipment 
and  facihties  involved,  the  processes 
employed,  non-water  quality 
environmental  impacts  (including  energy 
requirements),  and  other  factors  the 
Administrator  considers  appropriate.  In 
general,  the  BPT  level  represents  the 
average  of  the  best  existing 
performances  of  plants  of  various  ages, 
sizes,  processes  or  other  common 
characteristics.  Where  existing 
performance  is  uniformly  inadequate. 
BPT  may  be  transferred  from  a  different 
subcategory  or  category.  Limitations 
based  on  transfer  technology  must  be 
supported  by  a  conclusion  that  the 
technology  is,  indeed,  transferable  and  a 
reasonable  prediction  that  it  will  be 
capable  of  achieving  the  prescribed 
effluent  limits.  See  Tanners'  Council  of 
America  v.  Train.  540  F.2d  1188  [4th  Cir 
1976).  BPT  focuses  on  end-of-pipe 
treatment  rather  than  process  changes 
or  internal  controls,  except  where  such 
are  common  industry  practice. 

The  cost-benefit  inquiry  for  BPT  is  a 
limited  balancing,  committed  to  EPA's 
discretion,  which  does  not  require  the 
Agency  to  quantify  benefits  in  monetary 
terms.  See.  e.g.  American  Iron  and  Steel 
Institute  v.  EPA.  526  F.2d  1027  (3rd  Cir. 
1975).  In  balancing  costs  in  relation  to 
effluent  reduction  benefits,  EPA 
considers  the  volume  and  nature  of 
existing  discharges,  the  volume  and 
nature  of  discharges  expected  after 


application  of  BPT,  the  general 
environmental  effects  of  the  pollutants, 
and  the  cost  and  economic  impacts  of 
the  required  pollution  control  level.  The 
Act  does  not  require  or  permit 
consideration  of  water  quality  problems 
attributable  to  particular  point  sources 
or  industries,  or  water  quality 
improvements  in  particular  water 
bodies.  Accordingly,  water  quality 
considerations  were  not  the  basis  for 
selecting  the  proposed  BFI'.  See 
Weyerhaeuser  Company  v  Castle.  590 
F.2d  ion  (D.C.  Cir.  1978). 

In  developing  the  proposed  BPT 
limitations,  the  Agency  considered  the 
amount  of  water  used  per  unit 
production  in  each  waste  stream.  These 
data  were  used  to  determine  the  average 
water  discharge  for  each  subcategory 
core  and  ancillary  operation.  Aberrant 
flows  were  excluded  from  mean 
calculations.  In  that  the  proposed  BPT 
limitations  were  based  on  the  average 
water  discharge,  plants  with  greater 
than  average  discharge  flows  may  have 
to  implement  some  method  of  flow 
reduction  m  order  to  achieve  the 
effluent  limits  of  BPT. 

Next,  the  end-of-pipe  treatment 
technology  appropriate  for  BPT  level 
treatment  was  selected.  The  proposed 
BPT  level  treatment  consists  of 
hexavalent  chromium  reduction,  and 
chemical  emulsion  breaking,  where 
applicable:  oil  skimming,  chemical 
precipitation  and  sedimentation  to 
remove  the  resultant  precipitate  and 
other  suspended  solids.  Ail  aspects  of 
BFr  technology  are  demonstrated  at 
aluminum  forming  plants  and,  BPT 
performance  is  known  to  be  achieved 
for  all  pollutant  parameters  at  three 
aluminum  formmg  plants  sampled  by  the 
Agency. 

Cyanide  removal,  where  applicable,  is 
also  included  in  BPT.  Significant 
amounts  of  cyanide  were  detected  in 
process  wastewater  from  aluminum 
forming  plants.  Existing  in-place 
technology  for  the  aluminum  forming 
category  is  uniformly  inadequate:  in 
fact,  cyanide  removal  is  not 
demonstrated  within  the  category. 
However,  cyanide  removal  is  used  on 
similar  wastes  from  the  aluminum 
subcategory  of  the  coil  coating  point 
source  category  by  some  of  the  same 
companies  that  also  do  aluminum 
forming.  Because  the  processes  and  raw 
wastewater  characteristics  are  similar 
and  because  the  Agency  believes  that 
cyanide  removal  technology  as  used  in 
the  coil  coating  category  will  perform  as 
effectively  for  aluminum  forming,  the 
Agency  is  proposing  cyanide  removal  at 
BPT.  See  Tanners'  Council  of  American 
V  Train.  540  F.2d  1188  (4th  Cir.  1976). 


The  effluent  expected  to  result  from 
the  application  of  these  technologies 
was  evaluated  against  the  known 
performance  of  some  of  the  best  plants 
in  the  category  and  was  found  to  be 
consistent.  BPT  technology  as  outlined 
above  applies  to  five  of  the  aluminum 
forming  subcategories.  The  sixth 
subcategory,  forging  is  excluded  from 
BPT  and  BAT  limitations  because  there 
are  no  direct  discharge  forging  plants 
(see  Section  XIV  of  this  preamble).  The 
effluent  concentrations  resulting  from 
the  application  of  the  technology  are 
identical  in  each  subcategory,  however, 
the  mass  limitations  vary  due  to 
different  water  uses  among  the 
subcategories. 

Fifty-eight  plants  are  direct 
dischargers.  The  Agency  estimates  that 
investment  costs  in  1982  dollars  for 
these  plants  would  be  $43.7  million  and 
that  total  annual  costs  would  be  $22.5 
million.  Removal  of  toxic  pollutants  over 
estimates  of  current  removals  would  be 
92.900  kg/yr  (205,000  Ib/yr).  EPA  expects 
no  plant  closures,  unemployment,  or 
changes  in  industry  production  capacity 
as  a  result  of  this  BPT  limitation.  If  all 
costs  were  passed  on  to  consumers, 
price  increases  would  be  minimal.  The 
Agency  has  determined  the  effluent 
reduction  benefits  associated  with 
compliance  with  BPT  limitations  justify 
the  costs. 

IX.  Best  Available  Technology  (BAT) 
Effluent  Limitations 

*rhe  factors  considered  in  assessing 
best  available  technology  economically 
achievable  (BAT)  include  the  age  of 
equipment  and  facilities  involved,  the 
process  employed,  process  changes, 
non-water  quality  environmental 
impacts  (including  energy  requirements) 
and  the  costs  of  applying  such 
technology  (Section  304(b)(2)(B)  of  the 
Clean  Water  Act).  At  a  minimum,  the 
D.\T  technology  level  represents  the 
best  economically  achievable 
performance  of  plants  of  various  ages, 
sizes,  processes  or  other  shared 
characteristics.  As  with  BPT,  where  the 
Agency  has  found  the  existing 
performance  to  be  uniformly  inadequate, 
BAT  may  be  transferred  from  a  different 
subcategory  or  category.  BAT  may 
include  feasible  process  changes  or 
internal  controls,  even  when  not 
common  industry  practice. 

The  required  assessment  of  BAT 
"considers"  costs,  but  does  not  require  a 
balancing  of  costs  against  effluent 
reduction  benefits  (see  Weyerhaeuser  v. 
Costle.  supra).  In  developing  the 
proposed  BAT,  however.  EPA  has  given 
substantial  weight  to  the  reasonableness 
of  cost.  The  Agency  has  considered  the 
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volume  and  na^e  of  discharges 
expected  after  application  of  BAT,  the 
general  environmental  effects  of  the 
pollutants,  and  the  costs  and  economic 
impacts  of  the  required  pollution  control 
levels. 

Despite  this  expanded  consideration 
of  costs,  the  primary  determinant  of 
BAT  is  still  effluent  reduction  capability. 
As  a  result  of  the  Clean  Water  Act  of 
1977,  the  achievement  of  BAT  has 
become  the  principal  national  means  of 
controlling  toxic  water  pollution.  The 
aluminum  forming  processes  discharge 
approximately  45  different  toxic 
pollutants.  These  toxics  include  seven 
toxic  metals,  cyanide,  and  some  37  toxic 
organics,  which  are  contained  in  the 
emulsified  lubricants  used  throughout 
the  category.  EPA  has  selected  BAT 
technology  options  which  will  reduce 
this  toxic  poUution  by  a  significant 
amount. 

The  Agency  has  considered  six  major 
sets  of  technology  options  which  might 
be  applied  at  the  BAT  level.  Each  of 
these  options  would  substantially 
reduce  the  discharge  of  toxic  pollutants. 
These  options  are  described  in  detail  in 
Section  X  of  the  Development  Document 
and  are  outlined  below.  Briefly,  the 
following  technology  options  were 
considered  for  BAT. 

Option  1:  Consists  of  chromium 
reduction,  cyanide  removal,  chemical 
emulsion  breaking,  where  applicable;  oil 
skimming,  chemical  precipitation,  dod 
sedimentation:  with  flow  normalization 
to  the  mean.  This  option  is  equivalent  to 
the  technology  selected  for  the  proposed 
BPT  limits. 

Option  2:  Option  1  plus  flow 
reduction.  Specifically  consists  of 
chromium  reduction,  cyanide  removal, 
chemical  emulsion  breaking,  where 
applicable;  oil  skimming,  chemical 
precipitation,  and  sedimentation;  with 
flow  reduction  through  the  application 
of  recycle,  countercurrent  rinsing, 
hauling  or  regeneration  of  chemical 
baths,  and  alternate  degassing  methods. 

Option  3:  Option  2  plus  a  filter. 
Specifically  consists  of  chromium 
reduction,  cyanide  removal,  chemical 
emulsion  breaking,  where  applicable:  oil 
skimming:  chemical  precipitation, 
sedimentation,  and  filtration;  with  flow 
reduction  through  the  application  of 
recycle,  countercurrent  rinsing, 
regeneration  of  chemical  baths,  and 
alternate  degassing  methods.  EPA's 
treatment  model  is  based  on  the  gravity 
mixed-media  type  filter,  although  other 
filters  such  as  rapid  sand  or  pressure 
would  perform  satisfactorily  as  well. 

Option  4:  Option  2  plus  thermal 
emulsion  breaking.  Specifically  consists 
of  chromium  reduction,  cyanide 
removal,  thermal  emulsion  breaking, 


where  applicable:  oil  skimming, 
chemical  precipitation,  and 
sedimentation,  with  flow  reduction 
through  the  application  of  recycle, 
countercurrent  rinsing,  regeneration  of 
chemical  baths,  and  alternate  degassing 
methods. 

BAT  limitations  based  on  Option  4 
build  on  the  requirement  of  Option  2  by 
requiring  zero  discharge  of  emulsified 
lubricants.  One  plant  currently  achieves 
zero  discharge  from  its  concentrated 
emulsion  waste  stream  using  chemical 
emulsion  breaking,  ultrafiltration  and 
clarification  with  recycle  or  reuse  of  the 
treated  effiuenf.  Another  plant  uses  land 
application  of  emulsions  to  achieve  zero 
discharge.  Thermal  emulsion  breaking 
can  also  achieve  zero  discharge  of 
pollutants  by  recovering  the  water 
content  and  recychng  the  oil  for  salvage. 
The  Agency  has  used  the  thermal 
emulsion  breaking  process  for  control 
technology  and  costing  although  other 
zero  discharge  options  are  available. 

Option  5:  Option  4  plus  filter. 
Specifically  consists  of  chromium 
reduction,  cyanide  removal,  thermal 
emulsion  breaking,  w^here  applicable:  oil 
skimming,  chemical  precipitation, 
sedimentation,  and  filtration:  with  flow 
reduction  through  the  application  of 
recycle,  countercurrent  rinsing, 
regeneration  of  chemical  baths,  .jnd 
alternate  degassing  methods. 

Option  6:  Option  5  plus  activated 
carbon.  Specifically  consists  of 
chromium  reduction,  cvanide  removal, 
thermal  emulsion  breaking,  and 
activated  carbon,  where  applicable;  oil 
skimming,  chemical  precipitation, 
sedimentation,  filtration,  with  flow 
reduction  through  the  application  of 
recycle,  countercurrent  rinsing, 
regeneration  of  chemical  baths,  and 
alternate  degassing  methods. 

BAT  Selection  and  Decision 
Cri'pria — EPA  has  selected  Option  2  as 
the  basis  for  proposed  BAT  effluent 
limitations.  This  option  was  selected 
becuase  it  provides  protection  of  the 
environment  consistent  with  proven 
operation  of  in-process  controls  and 
treatment  effectiveness.  The  reduction 
of  poilulants  in  the  effluent  especially 
toxif  metals  is  substantial  and 
economically  achievable:  there  are 
minimal  economic  impacts  on  the 
industry  (see  Section  XVI  of  this 
preamble). 

Option  2  builds  upon  the  technologies 
established  for  BPT.  Flow  reduction 
measures  are  the  principal  mechanisms 
for  reducing  pollutant  discharges  at 
Option  2.  Flow  reduction  measures 
result  in  eliminating  some  wastewater 
streams  and  concentrating  the 
pollutants  in  others.  Treatment  of  a 
more  concentrated  stream  allows  a 


greater  net  removal  of  pollutants  and  a 
reduced  How  may  reduce  the  size  of  the 
treatment  equipment  and  hence  the  cost 
of  treatment.  Methods  for  reducing 
process  wastewater  generahon  include: 

•  Heat  treatment  contact  cooling 
water  recycle  through  cooling  towers, 

•  Scrubber  liquor  recycle: 

•  Continuous  rod  casting  contact 
cooling  water  recycle: 

•Hauling  or  regeneration  of  cleaning 
or  etch  line  chemical  baths; 

•  Countercurrent  rinsing  applied  to 
cleaning  or  etch  line  and  die  cleaning 
rinses;  and 

•  Alternative  fluxing  methods  for 
molten  aluminum. 

The  Agency  considered  establishing  a 
Total  Toxic  Organics  (TTO)  limitation  at 
B.\T  for  the  toxic  organic  pollutants 
hsted  in  Appendix  G.  However,  data 
from  aluminum  forming  plants  shows  a 
97  percent  reduction  in  the 
concentrations  of  toxic  organics  with  the 
effective  treatment  and  removal  of  oil 
and  grease  (see  Section  X  of  the 
technical  development  document).  Thus, 
the  Agency  has  determined  that  the  oil 
and  grease  limitation  at  BPT  will 
provide  adequate  control  of  the  toxic 
organics  and.  therefore,  is  not 
establishing  a  TTO  limit  at  BAT.  The 
basis  for  this  decision  are  the  provisions 
set  forth  under  Paragraph  b(a)juij  of  the 
Revised  Settlement  Agreement,  which 
allows  the  Administrator  to  exclude 
from  regulation  toxic  pollutants 
effectively  controlled  by  technologies 
upon  which  are  based  other  effluent 
limitations  and  guidelines. 

All  of  the  technologies  or  control 
methods  recommended  for  BAT  are 
presently  employed  in  one  or  more 
aluminum  forming  plant  with  the 
exception  of  cyanide  removal  as 
discussed  previously.  The  application  of 
technologies  such  as  countercurrent 
rinsing  to  cleaning  or  etch  lines  is  not 
expected  to  cause  serious  interruptions 
in  production  since  these  operations 
lend  to  be  used  intermittently  allowing 
process  changes  to  be  scheduled. 

The  Agency  recommends  that 
cleaning  or  etching  chemical  baths  be 
either  contract  hauled  or  regenerated  to 
avoid  discharge.  The  Agency  based  cost 
estimates  on  contract  hauling  as  a 
means  of  achieving  zero  discharge. 
However,  fifteen  plants  presently  are 
not  dischargi.ng  their  cheniical  baths  by 
applying  the  chemical  principles  of 
regeneration  which  are  to  precipitate 
unwanted  metal  salts  out  of  solution, 
achievable  through  a  shift  in 
temperature,  adding  makeup  chemical  to 
the  bath  to  restore  its  properties,  and 
periodically  removing  the  solids  Two  of 
the  plants  contacted  indicated  that  their 
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regeneration  technologies  are  either 
patented  or  proprietary.  Although  the 
Agency  knows  that  regeneration  is  an 
effective  and  efficient  means  of  treating 
these  wastes,  it  may  not  be  universally 
available.  We  therefore,  request 
comments  on  the  availability  of  this 
technology  and  the  assumption  that  the 
costs  of  its  application  are  balanced  by 
the  savings  in  formulations  for  a  new 
bath  and  the  disposal  of  spent  chemical 
baths. 

The  incremental  mass  of  toxic 
pollutants  removed  in  going  from  Option 
1  or  BPT  to  Option  2  is  16,000  kg/yr 
(35,000  Ib/yr)  with  an  associated  cost  of 
Sll.7  million  capital  investment  and  S4.1 
million  annually. 

The  Agency  examined  the  addition  of 
a  polishing  filter,  which  is  known  to  be 
in  use  at  one  aluminum  forming  plant,  as 
Option  3.  Although  EPA  is  proposing 
effluent  limitations  based  on  technology 
Option  2,  the  Agency  will  give 
equivalent  consideration  to 
promulgating  final  Hmitations  based  on 
technology  Option  3.  Option  3  consists 
of  Option  2  plus  filtration  and  would 
remove  4,200  kg/yr  (9,200  Ib/yr)  toxic 
pollutants  above  Option  2  at  a  capital 
cost  of  $7.3  million  and  annual  costs  of 
$2.0  million.  Section  VII  of  the 
Development  Document  contains  a 
discussion  of  the  treatment  effectiveness 
that  can  be  achieved  using  Option  3  and 
Section  n  of  the  Development  Document 
contains  effluent  limitations  tables 
based  on  Option  3  technology.  The 
Agency  requests  comment  of  these  two 
options.  See  section  XXII  of  this 
preamble  for  a  discussion  of  the  type  of 
information  the  Agency  specifically 
requests. 

The  Agency  decided  not  to  propose 
BAT  based  on  Options  4  and  5  because 
of  the  extremely  high  energy 
requirements  and  costs  associated  with 
retrofitting  thermal  emulsion  breaking 
technology  into  existing  aluminum 
forming  plants.  In  addition  there  is  a 
small  difference  in  pollutant  reduction 
benefits  achieved  over  Option  2. 

The  incremental  mass  of  pollutants 
removed  in  going  from  Option  2 
technology  to  Option  4  technology  is  240 
kg/yr  (530  Ib/yr)  of  toxic  pollutants.  The 
incremental  capital  cost  for  Option  4 
above  Option  2  is  $89.2  million,  the 
incremental  annual  cost  is  $19.1  million/ 
yr. 

The  incremental  mass  toxic  pollutants 
removed  in  going  from  Option  2  to 
Option  5  is  4.500  kg/yr  (9,900  Ib/yr).  The 
incremental  capital  costs  in  going  from 
Option  2  to  Option  5  is  $97.6  million,  and 
the  incremental  annual  cost  is  $21.6 
million/yr. 

Option  6  is  applicable  only  to  the 
forging  subcategory  because  the  forging 


scrubber  liquors  may  contain  significant 
concentrations  of  organics  from  the 
volatilization  of  forging  lubricants. 
Activated  carbon  was  eliminated  from 
consideration  early  in  the  decision 
process  due  to  the  high  cost  ($41,700 
capital  and  $65.000/yr)  associated  with 
its  application  and  the  minimal 
incremental  removals  (15.1  kg/yr,  or  33 
Ib/yr)  of  toxic  organics  achieved. 

X.  New  Source  Performance  Standards 
(NSPS) 

The  basis  for  new  source  performance 
standards  (NSPS)  under  Section  306  of 
the  Act  is  the  tlgst  available 
demonstrated  technology.  New  plants 
have  the  opportunity  to  design  and  use 
the  best  and  most  efficient  aluminum 
forming  processes  and  wastewater 
treatment  technologies,  without  facing 
the  added  costs  and  restrictions 
encountered  m  retrofitting  an  existing 
plant.  Therefore,  Congress  directed  EPA 
to  consider  the  best  demonstrated 
process  changes,  in-plant  controls,  and 
endof-pipe  treatment  technologies 
which  reduce  pollution  to  the  maximum 
extent  feasible. 

EPA  examined  Options  1  through  5 
identical  to  the  BAT  options  for 
selection  of  NSPS  technology.  The 
option  selected  for  NSPS  is  Option  3 
which  consists  of  fiow  reduction,  and 
end-of-pipe  treatment  of  oil  skimming, 
lime,  settle  and  filter,  plus  preliminary 
treatment  when  necessary  of  chemical 
emulsion  breaking,  chromium  reduction, 
and  cyanide  removal.  Option  3  is 
selected  because  it  provides  greater 
protection  of  the  environment  than 
either  Option  1  or  2  and  because  it  is 
based  on  technology  that  is  fully 
demonstrated  and  is  in  use  at  one 
existing  aluminum  forming  plant.  The 
Agency  did  not  select  Option  4  or  5 
because  of  the  very  high  costs  and  high 
energy  requirements  for  thermal 
emulsion  breaking  technology  and  the 
small  incremental  removal  of  toxic 
pollutants  over  Option  3.  The  data  relied 
upon  for  selection  of  NSPS  were 
primarily  the  data  developed  for  existing 
sources  which  included  costs  on  a  plant- 
by-plant  basis  along  with  retrofit  costs 
where  applicable.  The  Agency  believes 
that  compliance  costs  could  be  lower  for 
new  sources  than  our  cost  estimates  for 
equivalent  existing  sources,  because 
production  processes  can  be  designed 
on  the  basis  of  lower  flows  and  there 
will  be  no  costs  associated  with 
retrofitting  the  in-process  controls. 
Furthermore,  since  Option  3  when 
applied  to  existing  sources  is  not 
expected  to  cause  any  plant  closures  or 
job  losses,  the  Agency  does  not  believe 
that  applying  this  level  of  technology  to 


new  sources  will  create  a  barrier  to 
entry  into  the  category. 

XI.  Pretreatment  Standards  For  Existing 
Sources  (PSES) 

Section  307(b)  of  the  Act  requires  EPA 
to  promulgate  pretreatment  standards 
for  existing  sources  (PSES)  to  prevent 
the  discharge  of  pollutants  which  pass 
through,  interfere  with,  or  are  otherwise 
incompatible  with  the  operation  of 
POTW.  These  standards  must  be 
achieved  within  three  years  of 
promulgation. 

Before  proposing  pretreatment 
standards,  the  Agency  examines 
whether  the  pollutants  discharged  by 
the  industry  pass  through  the  POTW  or 
interfere  with  the  POTW  operation  or  its 
chosen  sludge  disposal  practices.  In 
determining  whether  pollutants  pass 
through  a  POTW,  the  Agency  compares 
the  percentage  of  a  pollutant  removed 
by  POTW  with  the  percentage  removed 
by  direct  dischargers  applying  the  best 
available  technology  economically 
achievable.  A  pollutant  is  deemed  to 
pass  through  the  POTW  when  the 
average  percentage  removed  nationwide 
by  well-operated  POTW  meeting 
secondary  treatment  requirements,  is 
less  than  the  percentage  removed  by 
direct  dischargers  complying  with  BAT 
effluent  limitations  guidelines  for  that 
pollutant. 

This  definition  of  pass  through 
satisfies  two  competing  objectives  set 
by  Congress:  (1)  That  standards  for 
indirect  dischargers  be  equivalent  to 
standards  for  direct  dischargers,  while, 
at  the  same  time,  (2)  that  the  treatment 
capability  and  performance  of  the 
POTW  be  recognized  and  taken  into 
account  in  regulating  the  discharge  of 
pollutants  from  indirect  dischargers.  The 
Agency  compares  percentage  removal 
rather  than  the  mass  or  concentration  of 
pollutants  discharged  because  the  latter 
would  not  take  into  account  the  mass  of 
pollutants  discharged  to  the  POTW  from 
non-industrial  sources  nor  the  dilution  of 
the  pollutants  in  the  POTW  effluent  to 
lower  concentrations  due  to  the  addition 
of  large  amounts  of  non-industrial 
wastewater. 

In  the  aluminum  forming  category,  the 
Agency  has  concluded  that  the  toxic 
metals  that  would  be  regulated  under 
these  proposed  standards  pass  through 
the  POTW.  The  average  percentage  of 
toxic  metals  removed  by  well-operated 
POTW  meeting  secondary  treatment 
requirements  nationwide  is  about  50 
percent  (ranging  from  20  to  65  percent), 
whereas  the  percentage  that  can  be 
removed  by  an  aluminum  forming  direct 
discharger  applying  the  best  available 
technology  economically  achievable  is 
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expected  to  be  about  91  percent  (ranging 
from  79  to  97  percent).  Accordingly, 
these  pollutants  pass  through  POTW. 

As  mentioned  previously  under  BAT, 
there  are  some  37  toxic  organics 
associated  with  the  emulsified 
lubricants  used  in  aluminum  forming.  At 
DAT.  these  toxic  organics  are  not 
specifically  regulated,  since  the  oil  and 
grease  limitation  proposed  at  BPT 
should  provide  adequate  removal, 
approximately  97  percent.  As 
demonstrated  in  the  Development 
Document,  direct  dischargers  who 
comply  with  the  BPT  limitation  for  oil 
and  grease  will  remove  a  greater 
percentage  of  the  toxic  organics  than  a 
well  opera t-'d  POTW  achieving 
secondary  !:<  atment.  Accordingly,  the 
Agency  bciieves  that  there  may  be  pass 
through  of  toxic  organic  pollutants 
associatru  with  oil  waste  streams. 
Given  ;;ie  uux  of  toxic  organic 
pollutants  found  in  these  waste  streams, 
for  example  tetrachloroethylene  and 
PCB  s,  and  the  fact  that  they  may  pass 
through  POTW.  we  propose  to  establish 
a  pretroafn-.ent  standard  for  total  toxic 
organics  [TTO]  to  control  these 
pollutants.  The  proposed  TTO  standard 
is  based  on  the  application  of  oil  and 
ijrease  removal  technology  to  achieve 
the  same  reniova!  ofTTOas  BPT  level 
of  treatment.  Oil  and  grease  removal  is  a 
relatively  inexpensive  technology  which 
may  be  used  to  control  toxic  organics  as 
compared  with  more  conventional 
treatment  technologies  such  as 
biological  treatment  or  activated  carbon. 
In  addition,  oil  and  grease  removal  may 
be  an  important  part  of  good  treatment 
for  metals  removal. 

The  Agency  considered  five  options 
for  the  proposed  PSES  technology  which 
parallel  Options  1  through  5  previously 
described.  The  technology  option 
selected  as  the  basis  of  proposed 
standards  is  Option  2  which  consists  of 
end-of-pipe  treatment  with  oil  skimming, 
I'.me  and  settle;  and  cyanide  removal, 
hexavalent  chromium  reduction,  and 
chemical  emulsion  breaking,  where 
applicable.  The  option  selected  includes 
wastewater  flow  reduction  by 
countercurrent  rinsing  and  major  in- 
process  changes  (See  Section  X  of  the 
technical  Development  Document  for  a 
detailed  discussion  of  Option  2 
technology). 

The  application  of  Option  2 
technology  to  the  indirect  dischargers 
would  remove  109,000  kg/yr  (240,000  lb/ 
yr)  of  toxic  pollutants  above  current 
removals;  and  would  have  an 
investment  cost  of  $32.3  million  and  an 
annual  cost  of  $15.7  million. 

Although,  the  Agency  is  proposing 
PSES  based  on  Option  2,  we  will  give 
equivalent  consideration  to  Option  3 


which  includes  filtration  as  the  basis  for 
PSES.  The  technologies  associated  with 
Option  3  are  set  forth  in  Sections  X  and 
XII  and  the  standards  which  would 
apply  if  Option  3  is  selected  as  the  basis 
for  PSES  are  set  forth  in  Section  II  of  the 
technical  development  document.  We 
urge  interested  persons  to  study  these 
data  and  comment  on  the  pollutant 
limitations,  environmental  benefits  and 
costs  resulting  from  this  option,  Sec 
section  XXII  of  this  preamble  for  a 
discussion  of  the  type  of  information  the 
Agency  specifically  requests. 

If  the  proposed  pret.-eatment 
standards  were  applud  to  all  indirect 
discharging  facilities,  the  Agency 
estimates  that  thore  would  be  five 
potential  closures  ;a  thf  extrusion  and 
drawing  with  emulsions  or  soaps 
subcategories.  To  avoid  this  adverse 
af.''ect  the  Agency  is  proposing  to 
exclude  from  compliance  with  these 
Categorical  pretreatmcnt  standards, 
plants  in  the  extrusion  subcategory  that 
produce  less  than  three  million  pounds 
per  year  and  plants  in  the  drawing  with 
emulsions  or  soaps  subcategory  that 
produce  less  than  one  million  pounds 
per  year.  (General  pretreatment 
standards  remain  applicable.)  This 
exclusion  is  necessary  to  avoid 
excessive  economic  impacts  on  this 
segment  of  the  industry.  The  Agency 
was  unable  to  identify  any  technologies 
less  costly  than  the  one  chosen  which 
would  remove  significant  amounts  of 
toxic  pollutants  in  these  subcategories. 
Accordingly,  the  small  plant  cut-off  in 
these  two  subcategories  is  the  only 
option  available  to  avoid  severe 
economic  impacts  on  these 
subcategories. 

EPA  proposes  to  cst-ablish  a  Total 
Toxic  Organics  (TTO)  limitation  based 
on  the  data  presented  in  Section  X  of  the 
technical  development  document.  The 
list  of  organics  included  under  TTO  is 
also  presented  in  Section  X  of  the 
Development  Document.  Analysis  of 
toxic  organics  is  costly  and  requires 
delicate  and  sensitive  equipment. 
Therefore,  the  Agency  proposes  to 
establish  as  an  alternative  to  monitoring 
for  total  toxic  organics,  an  oil  and 
grease  limit  equivalent  to  the  BPT  limit. 
for  which  the  analysis  is  much  less 
costly  and  frequently  can  be  done  at  the 
plant.  Data  indicate  that  the  toxic 
organics  are  in  the  oil  and  grease,  and 
by  removing  the  oil  and  grease  the  toxic 
organics  will  also  be  removed.  We 
request  comment  on  the  TTO  limit  and 
the  alternate  monitoring  parameter  of  oil 
and  grease.  EPA  also  requests  comment 
on  whether  we  should  simply 
promulgate  an  oil  and  grease  limitation 
to  effectively  control  toxic  organics. 


The  limitations  and  standards  set 
forth  in  this  proposed  reg  lidlion  are 
expressed  in  terms  of  mdss  limitations 
rather  then  concentration  limitations. 
Mass  limitations  are  necessary  because 
flow  reduction  is  an  important  part  of 
the  PSES  technology  basis  for  the 
standards.  For  this  reason,  no 
faltprnati\e  concentration  standards  are 
proposed  for  indirect  dischargers.  The 
Agency  requests  comment  on  whether  it 
would  be  more  appropriate  to 
promulgate  pretreatment  standards  on 
concentration  basis. 

A  POTW  could  easily  monitor 
comphance  by  calculating  a 
"personalized"  concentration  limit  for 
each  plant  through  the  following 
procedure:  The  POTW  would  measure 
the  influent  flow  to  the  aluminum 
forming  plant,  and.  through  the  use  of 
flow  meters  inserted  at  appropriate 
places  in  the  process  wastewater  lines, 
measure  the  process  flow  for  each 
regulated  process.  The  POTW  would 
then  obtain  from  the  plant  the  average 
daily  mass  of  aluminum  processed  by 
the  plant.  With  these  data,  the  POTW 
could  calculate  a  concentration  limit  for 
the  plant.  First,  the  pretreatment 
standard  for  the  core  is  multiplied  by  the 
mass  of  aluminum  formed  to  obtain  the 
mass  of  the  pollutant  that  can  be 
discharged  daily  for  a  core  regulated 
process  stream.  This  operation  is 
repeated  for  any  other  core  or  ancillary 
process  streams  in  the  plant.  The  total 
masses  for  all  process  streams  are  then 
added  together  and  divided  by  the  total 
plant  influent  flow  to  obtain  a 
concentration  limit  for  the  plant. 
Dividing  by  total  influent  flow  rather 
than  process  flow  accounts  for  non- 
process  streams  that  would  dilute  the 
wastewater,  and  thus  lower  without 
treatment  the  concentration  of 
pollutants.  Once  an  end-of-plant 
concentration  limit  is  obtained,  this  limit 
can  be  applied  routinely  to  the  plant. 
The  influent  flow  could  be  monitored 
monthly  and  compared  to  the  flow  used 
in  this  calculation  to  ensure  that  no 
major  changes  had  taken  place  in  plant 
water  use.  If  a  major  change  had 
occurred,  the  above  procedure  could  be 
repeated  to  obtain  a  new  "personalized" 
concentration  limit  for  the  plant. 

Monitoring  requirements  for 
pretreatment  standards  are  proposed  on 
the  basis  of  a  one  day  maximum  not  to 
be  exceeded  and  a  monthly  average 
which  shall  apply  for  use  in  the 
combined  waste  stream  formula. 

The  Agency  proposes  that  these 
standards  shall  become  effective  three 
years  after  the  date  of  promulgation.  We 
estimate  that  plants  will  need  that  time 
to  install  the  treatment  needed  to 
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comp)y  with  these  standards,  since  few 
indirect  discharge  aluminum  forming 
plants  have  installed  treatment 
technology.  The  Agency  invites 
comment  on  this  proposed  date. 

Xn.  Pretreatment  Standards  For  New 
Sources  (PSNS) 

Section  307(c)  of  the  Act  requires  EPA 
to  promulgate  pretreatment  standards 
for  new  aoorces  (PSNS)  at  the  same  time 
that  it  promulgate  NSPS.  New  indirect 
dischargers  will  produce  wastes  having 
the  same  pass  through  problems  as 
described  for  existing  discheu^ers.  New 
indirect  dischargers,  like  new  direct 
dischargen.  have  the  opportunity  to 
incorporate  the  best  available 
demonstrated  technologies  including 
process  changes,  in-plant  controls,  and 
end-of-ptpe  treatment  technologies,  and 
to  use  plant  site  selection  to  ensure 
adequate  treatment  system  installation. 

For  these  reasons  the  Agency  is 
proposing  PSNS  based  aa  the  same 
technology  as  NSPS  whic^  includes  flow 
reduction,  oil  skimming,  lime,  settle,  and 
filter,  phis  preliminary  treatment  with 
chemical  emulsion  breaking,  chromium 
reduction,  and  cyanide  removal  when 
necessary.  The  Agency  believes  that 
compliance  costs  could  be  lower  for 
new  sources  than  our  cost  estimates  for 
equivalent  existing  sources,  because 
production  processes  can  be  designed 
on  the  basis  of  lower  flows  and  there 
will  be  no  costs  associated  with 
retrofitting  the  in-process  controls. 
■  Since,  as  discussed  under  NSPS.  new 
source  costs  should  be  no  greater  than 
that  for  equivalent  existing  sources,  we 
do  not  expect  PSNS  to  cause  a  barrier  to 
entry. 

The  mass  limitations  set  forth  as  PSES 
are  presented  here  as  the  only  method  of 
designating  pretreatment  standards  for 
new  sources  for  the  reasons  set  for  the 
above.  As  with  PSES  requirements  the 
Agency  requests  comment  on  the 
appropriateness  of  mass  based 
limitations. 

Xm.  Regulated  PolluUnts 

The  basis  upon  which  the  controlled 
poUntants  were  selected,  as  well  as  the 
general  nature  and  environmental 
effects  of  these  pollutants,  is  set  out  in 
Sections  V,  VI.  IX  and  X  of  the 
Development  Document.  Some  of  these 
pollutants  are  designated  as  toxic  under 
Section  307(a)  of  the  Act.  Three 
pollutants  have  been  deleted  from  the 
list  of  129.  "piese  are 
dichlorodifluoromethane, 
trichlorofluoromethane  46  FR  2266 
(January  a,  1961)  and 
bi8(chloromethyl)ether  46  FR  10723 
(February  4. 1981). 


A.  BPT—The  pollutants  controlled  by 
the  BPT  limitations  are  chromium, 
cyanide,  rinc  aluminum,  oil  and  grease. 
TSS.  and  pH.  The  discharge  is  controlled 
by  maximum  daily  and  monthly  average 
mass  effluent  limitations  stated  in 
milligrams  (mg)  per  metric  ton  (kkg)  of 
aluminum  processed. 

B.  BA  T  and  NSPS— T\ie  toxic  and 
nonconventional  pollutants  specifically 
limited  by  BAT  and  NSPS  are  the  same 
as  those  limited  by  BPT.  The 
conventional  pollutants  of  oil  and 
grease.  TSS  and  pH  are  also  limited  at 
NSPS. 

C.  PSES  and  PSNS— The  toxic 
pollutants  specifically  limited  by  PSES 
and  PSNS  are  Total  Toxic  Organics 
(TTO).  which  includes  acenaphthene.  p- 
chloro-m-cresol,  2-chlorophenol.  2.4- 
dinitrotoluene.  1.2-diphenylhydrazine. 
ethylbenzene.  fluoranthene,  isophorone. 
naphthalene.  N-nitrosodiphenylamine, 
phenol.  benzo(a)pyrene.  3.4- 

benzo  fluoranthene, 
ben2o(k)fluoranthene.  chrysene, 
acenaphthylene,  anthracene. 
benzo(ghi]perylene.  fluorene, 
phenanthrene.  dibenzo(a,h)anthracene. 
indeno(l,2,3-c.d)pyrene,  pyrene, 
tetrachloroethylene.  toluene, 
tnchloroethylene,  vinyl  chloride, 
endosulfan  sulfate,  endrin,  endrin 
aldehyde.  PCB-1242.  PCB-1254.  PCB- 
1221.  PCB-1232.  PCB-1248.  PCB-1260, 
and  PCB-l(n6.  Also  limited  by  PSES  and 
PSNS  are  chromium,  cyanide,  and  zinc. 
Aluminum  is  not  limited  because 
aluminum  in  its  hydroxide  form  is  used 
by  POTW  as  a  flocculant  to  aid  in  the 
settling  and  removal  of  suspended 
solids.  Therefore,  aluminum  in  limited 
quantities,  does  not  pass  through  or 
interfere  with  POTW;  rather  it  is  a 
necessary  aid  to  its  operation. 

XrV.  Pollutants  and  Subcategories  Not 
Regulated 

The  Settlement  Agreement  contains 
provisions  authorizing  the  exclusion 
from  regulation,  in  certain  instances,  of 
toxic  pollutants  and  industry 
subcategories. 

A.  Exclusion  of  Pollutants 

Paragraph  8(a)(iii)  of  the  Settlement 
Agreement  allows  the  Administrator  to 
exclude  from  regulation  toxic  pollutants 
not  detectable  by  Section  304(h) 
analytical  methods  or  other  state-of-the- 
art  methods.  The  toxic  pollutants  not 
detected  and  therefore,  excluded  from 
regulation  are  Usted  in  Appendix  B  to 
this  notice — first  those  excluded  from  all 
subcategories,  then  by  subcategory 
those  not  excluded  in  all  subcategories. 

Paragraph  8(8](iii)  also  allows  the 
Administrator  to  exclude  from 
regulation  toxic  pollutants  detected  in 


amounts  too  small  to  be  effectively 
reduced  by  technologies  known  to  the 
Administrator.  Appendix  C  to  this 
notice  lists  the  toxic  pollutants  in  each 
subcategory  which  were  detected  in  the 
effluent  in  amounts  at  or  below  the 
nominal  limit  of  analytical 
quantification,  which  are  too  small  to  be 
effectively  reduced  by  technologies  and 
which,  therefore,  are  excluded  from 
regulation. 

Paragraph  8(a)(iii)  also  allows  the 
Administrator  to  exclude  from 
regulation  toxic  pollutants  detectable  in 
the  effluent  fiorn  only  a  small  number  of 
sources  within  the  subcategory  because 
they  are  uniquely  related  to  those 
sources.  Appendix  D  to  this  notice  lists 
for  each  subcategory  the  toxic  pollutants 
which  were  detected  in  the  effluents  of 
only  one  plant,  are  uniquely  related  to 
that  plant,  and  are  not  related  to  the 
manufacturing  processes  under  study. 

Paragraph  8(a](iii)  also  allows  the 
Administrator  to  exclude  from 
regulation,  toxic  pollutants  present  in 
amounts  too  small  to  be  effectively 
reduced  by  technologies  considered 
applicable  to  the  category.  Appendix  E 
lists  those  toxic  pollutants  which  are  not 
treatable  using  technologies  considered. 

Paragraph  B(a)(iii]  also  allows  the 
administrator  to  exclude  from  regulation 
toxic  pollutants  which  will  be  effectively 
controlled  by  the  technologies  upon 
which  are  based  other  effluent 
limitations  and  guidelines,  or 
pretreatment  standards.  Appendix  F  list 
those  toxic  pollutants  which  will  be 
effectively  controlledby  the  BAT 
limitations  and  pretreatment  standards, 
even  though  they  are  not  specifically 
regulated.  Appendix  G  lists  those  toxic 
organic  pollutants  which  are  not 
regulated  at  BAT  because  they  are 
effectively  controlled  by  BPT 
limitations. 

Indicator  pollutants.  The  difficulty 
and  cost  of  analyses  for  toxic  pollutants 
found  in  the  aluminum  forming  category 
wastewaters  has  prompted  EPA  to 
develop  an  alternative  method  of 
regulating  certain  toxic  pollutants. 
Instead  of  proposing  specific  effluent 
limitations  for  each  of  the  six  toxic 
metals  found  in  the  category's  raw 
wastewaters  above  treatability  levels, 
the  Agency  is  proposing  effluent 
limitations  for  certain  "indicator" 
pollutants.  These  include  chromium, 
cyanide,  and  zinc.  The  data  available  to 
EPA  generally  show  that  control  of  the 
selected  "indicator"  pollutants  will 
result  in  comparable  control  of  other 
toxic  pollutants  found  in  the 
wastewaters  but  not  specifically  limited. 
By  establishing  specific  limitationa  and 
standards  for  only  the  "indicator" 
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pollutants,  the  agency  will  reduce  the 
difficulty,  high  cost,  and  delays  of 
pollutant  monitoring  and  analyses  that 
would  result  if  pollutant  limitations 
were  established  for  each  toxic 
pollutant.  Appendix  G  lists  the 
pollutants  which  will  be  effectively 
controlled  by  the  "indicator"  pollutants 
for  which  specific  limitations  are 
proposed. 

B.  Exclusion  of  Subcategories 

Additionally,  Paragraph  8(a)(iv]  of  the 
Settlpment  Agreement  authorizes  the 
exclusion  of  subcategories  in  which  the 
amount  and  toxicity  of  each  pollutant  in 
the  discharge  do  not  justify  developing 
national  regulations.  The  forging 
subcategory  has  no  direct  discharging 
plants  and  therefore,  meets  the 
requirement  of  paragraph  8(aKiv)  for 
direct  dischargers.  Accordingly,  no  BPT 
and  BAT  limitations  are  established  for 
the  forging  subcategory. 

XV.  Costs  and  Economic  Impacts 

Executive  Order  12291  requires  EPA 
and  other  agencies  to  perform  regulatory 
impact  analyses  of  certain  regulations. 
See  46  FR  13193  (February  19, 1981).  The 
Executive  Order  requires  a  regulatory 
impact  analysis  for  major  regulations 
which  are  likely  to  have  an  annual  effect 
on  the  economy  of  $100  million  or  more 
or  which  meet  other  special  criteria 
(Section  1(b)).  The  proposed  regulations 
for  the  aluminum  forming  industry  do 
not  require  a  formal  regulatory  impact 
analysis  because  this  proposed 
rulemaking  is  expected  to  have  an 
annual  effect  on  the  economy  of  less 
than  $100  million  and  the  other  criteria 
for  a  regulatory  impaci  analysis  are  not 
met.  The  economic  impact  analysis 
prepared  for  this  proposed  rulemaking 
meets  the  requirements  for  non-major 
rules. 

EPA's  economic  impact  assessment  is 
set  forth  in  Economic  Impact  Analysis 
of  Proposed  Effluent  Standards  and 
Limitations  for  the  Aluminum  Forming 
Industry,  EPA.  This  report  details  the 
investment  and  annual  costs  for  the 
industry  as  a  whole  and  for  typical 
plants  covered  by  the  proposed 
aluminum  forming  regulation.  The  report 
also  estimates  the  probable  impact  of 
compliance  costs  in  terms  of  plant 
closures,  production  changes,  price 
changes,  employment  changes,  local 
community  impacts,  and  imports  and 
exports  of  aluminum  forming 
productions. 

EPA  has  identified  277  plants  that 
perform  aluminum  forming.  Of  these  277 
plants,  153  do  not  discharge  process 
wastewater,  58  are  direct  dischargers 
and  66  are  indirect  dischargers.  Total 
investment  for  BAT  and  PSES  is 


projected  to  be  $87.7  million  writh  annual 
costs  of  $42.3  million,  including 
depreciation  and  interest.  These  costs 
are  in  1982  dollars  and  are  based  on  the 
determination  that  plants  will  build  on 
existing  treatment.  No  potential  plant 
closures  are  projected  as  a  result  of  this 
regulation.  Price  increases  differ 
somewhat  among  the  product  groups 
ranging  from  0.2  to  0.7  percent.  Balance 
of  trade  effects  are  insignificant. 

The  costs  of  implementing  the 
regulations  were  estimated  on  a  plant- 
by-plant  basis  for  a  sample  of  238  plants 
including  104  dischargers.  The  cost 
estimates  were  derived  by  a 
computerized  costing  program  using 
1977  plant  data  resulting  in  1978  dollar 
estimates  which  have  been  updated  to 
1982.  The  costing  program  accounted  for 
plant  size  and  for  treatment  in  place  to 
develop  an  estimate  of  capital  and 
annual  costs,  which  were  grouped  by 
subcategory  and  summed.  For  purposes 
of  measuring  the  economic  impacts,  the 
industry  was  subcategorized  by  the  type 
of  product.  The  economic  impacts  were 
estimated  through  a  microeconomic 
model  which  projects  the  price  and 
output  behavior  of  each  major  industry 
segment.  It  is  used,  in  conjunction  with 
compliance  cost  estimates,  to  determine 
post-compliance  price  and  production 
levels  for  each  industry-  segment  and  for 
each  regulatory  option. 

A  financial  profile  was  developed  for 
each  of  the  sample  plants  based  on 
average  ratios  for  the  industry  segment 
in  which  the  plant  competes.  The 
primary  variables  of  interest  in 
analyzing  individual  plants  were 
profitability,  as  measured  by  return  on 
sales  and  return  on  investment;  and  the 
ability  of  individual  plants  to  raise 
capital,  as  measured  by  the  ratios  of 
compliance  investment  costs  to  plant 
assets  and  revenues.  Other  factors 
considered  in  judging  the  likelihood  of 
closure  include  the  degree  of  integration, 
and  market  characteristics  such  as  the 
degree  of  competition  and  the  existence 
of  specialty  markets.  Given  the  plant- 
specific  compliance  cost  estimates,  the 
industry-segment-specific  financial 
ratios,  and  other  factors,  the  impact  on 
industrial  plants  was  projected. 

In  addition,  EPA  has  conducted  an 
analysis  of  the  incremental  removal  cost 
per  pound  equivalent  for  each  of  the 
proposed  technology-based  options.  A 
pound  equivalent  is  calculated  by 
multiplying  the  number  of  pounds  of 
pollutant  discharged  by  a  weighting 
factor  for  that  pollutant.  The  weighting 
factor  is  equal  to  the  water  quality 
criterion  for  a  standard  pollutant 
(copper),  divided  by  the  water  quality 
criterion  for  the  pollutant  being 
evaluated.  The  use  of  "pound 


equivalent"  gives  relatively  more  weight 
to  removal  of  more  toxic  pollutants. 
Thus,  for  a  given  expenditure,  the  cost 
per  pound-equivalent  removed  would  be 
lower  when  a  highly  toxic  pollutant  is 
removed  than  if  a  less  toxic  pollutant  is 
removed.  This  analysis  is  included  in 
the  record  of  this  rulemaking,  and  is 
entitled  Cost-Ef^ectivenpss  Analysis  of 
Effluent  Standards  and  Limitations  for 
the  Aluminum  Forming  Industry^  EPA 
invites  comments  on  the  methodology 
used  in  this  analysis. 

BPT:  Fifty-eight  plants  are  direct 
dischargers.  Data  on  49  of  these  58 
plants  were  used  to  estimate  the 
impacts  of  the  regulation.  The  cost 
estimates  were  based  on  treatment  in 
place,  and  the  regulatory  flows. 

Since  the  Option  1  regulatory  flow  is 
on  the  whole  larger  than  the  Option  2 
flow,  and  the  in-process  controls  tend  to 
be  relatively  inexpensive,  the  cost  of 
Option  2  was  less  than  Option  1  fur  a 
number  of  plants  and  for  the 
subcategories  and  category  as  a  whole. 
Thus  for  the  purpose  of  evaluating  the 
economic  impacts  it  was  assumed  that 
the  plants  would  install  the  least 
expensive  treatment  either  Option  1  or 
2.  to  meet  the  requirements  of  Option  1. 
Therefore,  the  BPT  costs  are  based  on 
the  lowest  cost  either  Option  1  or 
Option  2.  The  B!^  regulation  is 
projected  to  cost  $43.7  million  in 
investment  costs  and  S22.5  million  in 
annual  costs  for  these  plants.  The 
analysis  of  economic  impact  was  based 
on  a  sample  of  49  out  of  58  plants  and 
concluded  that  there  is  little  potential 
for  plant  closure  associated  with  the 
BPT  treatment  option.  If  all  costs  were 
passed  on  to  consumers,  price  increases 
would  range  from  0.2  to  0.7  percent. 

BAT:  Aluminum  forming  plants  that 
do  not  have  BVI  installed  and  discharge 
directly  are  expected  to  move  to  Option 
2  technology  without  first  installing  BPT 
technology  The  flow  reduction  included 
in  proposed  BAT  allows  for  smaller 
treatment  systems  than  those  associated 
with  the  proposed  BPT  treatment 
technology.  Therefore,  compliance  rosfs 
and  resulting  impacts  discussed  below 
are  based  on  the  total  effects  of  going 
from  existing  treatment  to  installing 
BAT.  Investment  costs  are  estimated  to 
be  $55.4  million,  with  annual  costs  of 
S26.6  million,  including  depreciation  and 
interest.  This  option  also  would  not 
result  in  any  closures.  If  all  costs  were 
passed  on  to  consumers,  price  increases 
would  range  from  0.2  to  0.7  percent,  not 
significantly  greater  than  the  BPT 
increases. 

The  Agency  is  considering  the 
promulgation  of  BAT  limitations  on  the 
basis  of  technology  Option  3  which 
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indudes  filters.  The  investment  costs  of 
this  option  are  expected  to  be  $144.8 
millioa  and  $45.7  million  annually.  This 
level  of  technology  is  not  expected  to 
cause  any  plant  closures  or  job  losses. 
PSES:  Sixty-six  plants  are  identified 
as  indirect  dischargers  and  55  of  these 
were  included  in  the  sample.  The 
pollution  control  technology  for  the 
proposed  pretreatment  standards  is 
identical  to  the  proposed  BAT  treatment 
technology.  Investment  costs  for  the  66 
indirect  dischargers  are  estimated  to  be 
$32.3  million  and  annual  costs  are 
estimated  at  $15.7  million.  The  Agency's 
initial  estimate  of  potential  plant 
closures  indicated  that  there  could  be 
five  closures  associated  with  PSES 
among  the  55  ssunpled  plants.  Of  those 
potential  closures  two  were  closures  of 
entire  aluminum  forming  plants  and 
three  were  closures  of  aluminum 
forming  operations  in  plants  primarily 
doing  other  things.  In  terms  of 
unemployment,  these  potential  closures 
could  have  affected  approximately  120 
employees. 

However,  as  discussed  above  to  avoid 
excessive  economic  impacts  of  this 
requirement  EPA  proposes  to  exempt 
Indirect  discharging  plants  in  the 
extruding  subcategory  producing  less 
than  3  million  pounds  of  product  and 
plants  in  the  drawing  with  emulsions  or 
soaps  subcategory  prodncing  less  than  1 
milhon  pomids  of  product  per  year  from 
these  categorical  pretreatment 
standards.  By  so  doing  EPA  estimates 
that  there  vrill  be  no  closures  from  these 
PSES  categorical  requirements. 

The  Agency  is  considering  the 
promalgatioQ  of  P^S  limitations  on  the 
basis  of  technology  Option  3  which 
includes  filters.  The  investment  costs  of 
this  option  are  expected  to  be  $32.B 
million  and  $16.5  million  annually.  This 
level  of  technology  is  not  expected  to 
cause  any  additional  plant  closures  or 
job  losses  over  those  predicted  for 
Option  2. 

NSPS—PSNS:  Aluminum  formed 
products  have  been  available  for  many 
years.  The  versatility  of  the  product  has 
been  responsible  for  its  long-term 
growth.  Recent  trends  in  the  U.S. 
economy,  especially  the  increase  in 
energy  prices  has  increased  the  use  of 
aluminum  formed  products.  This  is 
especially  true  in  the  transportation 
business.  The  current  recession  and  the 
downturn  in  the  automotive  industry 
have  reduced  the  demand  for  aluminum 
formed  products.  EPA  believes  that  this 
is  a  temporary  condition,  and  that 
demand  for  aluminum  formed  products 
will  continue  to  increase  in  the  years 
ahead.  This  proiected  increase  in 
demand  should  result  in  the  opening  of 
new  plant*. 


EPA  is  proposing  NSPS  and  PSNS 
based  on  technology  Option  3  which 
includes  the  same  technologies  as  for 
BAT  and  PSES,  plus  filters.  For  existing 
sources,  the  cost  for  technology  Option  3 
would  be  in  the  range  of  5  to  10  percent 
greater  than  that  for  the  selected  option 
(Option  2)  for  existing  sources,  and 
economies  are  available  for  installations 
in  new  plants  since  they  will  not  have 
retrofit  problems  for  flow  reduction. 
EPA  believes  that  NSPS  and  PSNS  will 
be  no  more  expensive  than  Option  3 
would  be  for  existing  sources  and  will 
not  constitute  a  barrier  to  entry  or 
produce  other  adverse  economic  effects. 

Regulatory  Flexibility  Analysis: 
Public  Law  96-354  requires  that  EPA 
prepare  an  Initial  Regulatory  Flexibility 
Analysis  for  all  proposed  regiilations 
that  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  analysis  must: 

•  Describe  the  reasons,  objectives, 
and  legal  basis  for  the  proposed  rule; 

•  Describe,  and  where  feasible, 
estimate  the  number  of  small  entities,  as 
(in  most  cases)  defined  by  Small 
Business  Administration  (SBA),  affected 
by  the  proposed  rule; 

•  Describe  the  reporting, 
recordkeeping  and  other  compliance 
requirements; 

•  Identify  any  Federal  rules  that  may 
duplicate,  overlap,  or  conflict  with  the 
proposed  rule;  and 

•  Describe  any  significant 
alternatives  that  would  accomplish  the 
stated  objectives,  and  minimize  any 
significant  economic  impacts  of  the 
proposed  rules  on  small  entities. 

This  analysis  may  be  done  in 
conjunction  with  or  ^s  a  part  of  any 
other  analysis  conducted  by  the  Agency. 
This  proposed  rulemaking  and  the 
economic  impact  analysis  supporting  the 
proposal  satisfy  the  requirements  of  the 
Regulatory  Flexibility  Act. 

Many  of  the  provisions  of  the  Initial 
Regulatory  Flexibility  Analysis  have 
been  addressed  in  detail  in  other 
sections  of  this  preamble.  Sections  I, 
IIA.  and  III  discuss  the  legal  authority 
and  objectives  of  the  proposed  rule. 
Section  IIC  discusses  the  overlap  with 
other  Federal  rules.  Sections  XXI  and 
XXII  discuss  the  public  participation 
procedures.  Section  XV  discusses  the 
reporting  requirements.  The  economic 
impact  analysis  outlines  the  effects 
associated  with  this  proposed  rule  and 
with  the  other  regulatory  options  the 
Agency  considered.  For  the  purpose  of 
the  Regulatory  Flexibility  Analysis,  the 
Agency  considered  any  plant  producing 
less  than  three  million  pounds  of 
product  (or  less  than  one  million  pounds 
of  aluminum  wire)  a  small  business.  Of 
the  104  dischargers  (direct  and  indirect) 


in  the  economic  sample,  which  includes 
84  percent  of  all  disciiargers  in  the 
industry,  18  are  small  plants  according 
to  this  definition. 

The  initial  analysis  indicated  that  five 
of  the  18  small  dischargers  were 
potential  closures  if  subject  to  the 
regulation,  all  of  them  indirect 
dischargers  in  the  extrusion  and 
drawing  subcategories.  Accordingly, 
EPA  proposes  that  indirect  dischargers 
in  the  extrusion  subcategory  producing 
less  than  3  million  pounds  per  year  and 
indirect  dischargers  in  the  drawing  with 
emulsions  or  soaps  producing  less  than 
1  million  pounds  per  year  should  be 
excluded  from  these  requii'ements. 

If  these  small  plants  are  excluded,  no 
plants  are  expected  to  close  as  a  result 
of  the  regulation. 

XVL  Non-Water  Quality  Aspects  of 
Pollution  Control 

The  elimination  or  reduction  of  one 
form  of  pollution  may  aggravate  other 
environmental  problems.  Therefore, 
Sections  304(b)  and  306  of  the  Act 
require  EPA  to  consider  the  non-water 
quality  envirorunental  impacts 
(including  energy  requirements)  of 
certain  regulations.  In  compliance  with 
these  provisions,  EPA  has  considered 
the  effect  of  this  regiilation  on  air 
pollution,  solid  waste  generation,  water 
scarcity,  and  energy  consumption.  This 
proposal  was  circulated  to  and  reviewed 
by  EPA  personnel  responsible  for  non- 
water  quahty  environmental  programs. 
While  it  is  difficult  to  balance  pollution 
problems  against  each  other  and  against 
energy  utilization,  EPA  is  proposing 
regulations  which  it  believes  best  serve 
often  competing  national  goals. 

The  following  are  the  non-water 
quality  environmental  impacts 
(including  energy  requirements) 
associated  with  the  proposed 
regulations: 

A.  Air  Pollution 

Imposition  of  BPT.  BAT.  NSPS,  PSES. 
and  PSNS  will  not  create  any 
substantial  air  pollution  problems. 

The  technologies  used  as  the  basis  for 
this  proposed  regulation  precipitate 
pollutants  found  in  wastewater  which 
are  then  settled  or  filtered  from  the 
discharged  wastewater.  These 
technologies  do  not  emit  pollutants  into 
the  air. 

B.  Solid  Waste 

EPA  estimates  that  aluminum  forming 
facilities  generated  43  million  kg  (95 
million  lb)  of  solid  wastes  (wet  basis)  in 
1977  as  a  result  of  wastewater  treatment 
in  place.  These  wastes  were  comprised 
of  treatment  system  sludges  containing 
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toxic  metals,  including  chromium, 
copper,  lead,  nickel  and  zinc  and  spent 
lubricants. 

EPA  estimates  that  the  proposed  BPT 
and  PSES  will  contribute  an  additional 
124  million  kg  (187  million  lb)  per  year  of 
solid  wastes.  Proposed  BAT  will 
increase  these  wastes  by  approximately 
2  million  (4  million  lb)  per  year.  These 
sludges  will  necessarily  contain 
additional  quantities  (and 
concentrations)  of  toxic  metal 
pollutants.  NSPS  and  PSNS  technologies 
should  involve  a  less  than  one  pert  t'nt 
increase  in  the  volume  of  sludge 
generated  by  the  BAT  and  PSES 
techno!  iT-:;y. 

The  Ag>'ncy  examined  the  solid 
wastes  thai  would  be  generated  at 
n!uminum  forming  plants  by  the 
suggested  treatment  technologies  and 
believes  they  are  not  hazardous  under 
§  3001  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  This  judgment  is 
made  based  on  the  recommended 
t(!chnoIogy  of  lime  precipitation.  By  the 
<iddition  of  a  small  excess  of  lime  during 
ireatnient,  similar  sludges,  specifically 
toxic  metal  bearing  sludges,  generated 
by  other  industries,  such  as  the  iron  and 
steel  industry,  passed  the  EP  toxicity 
test.  See  40  CFR  261.24  (45  FR  33084" 
:May  19,  1980)).  Thus,  the  Agency 
believes  that  the  aluminum  forming 
kvastewater  sludges  will  similarly  not  be 
found  toxic  if  the  recommended 
tp(.hnology  is  applied.  Since  the 
aluminum  forming  solid  wastes  are  not 
believed  to  be  hazardous,  no  estimates 
v\ere  made  of  costs  for  disposing  of 
hazardous  wastes  in  accordance  with 
KCRA  requirements.  The  Agenc:y 
requests  comments  on  its  judgment  of 
the  wastewater  sludges  generated  liy 
treatment  of  aluminum  forming 
wastewaters.  We  specifically  request 
cost  information  if  there  is  reason  to 
believe  these  sludges  would  be 
classified  as  hazardous. 

.Mthough  it  is  the  Agency's  view  that 
snbd  wastes  generated  as  a  result  of 
these  guidelines  are  not  expected  to  be 
Classified  as  hazardous  under  the 
H'Julatinns  implementing  Subtitle  C  of 
the  RCRA,  generators  of  those  wastes 
must  test  the  waste  to  determine  if  the 
wastes  meet  any  of  the  characteristics 
if  hazardous  waste  (see  40  CFR  263.11, 
45  FR  at  12732-12733  (Feb.  26,  1980)), 
The  Agency  may  also  list  these  sludges 
MS  hazardous  pursuant  to  40  CFR  261.11 
(45  FR  at  33121  (May  19.  1980),  as 
amended  at  45  FR  76624  (Nov.  19,  1980)). 

If  these  wastes  are  identified  as 
hazardous,  they  will  come  within  the 
scope  of  RCRA's  "cradle  to  grave" 
hazardous  waste  management  program, 
requiring  regulation  from  the  point  of 
generation  to  point  of  final  disposition. 


EPA's  generator  standards  would 
require  generators  of  hazardous 
aluminum  forming  wastes  to  meet 
containerization,  labeling,  recordkeeping 
and  reporting  requirements;  if  aluminum 
formers  dispose  of  hazardous  wastes 
off-site,  they  would  have  to  prepare  a 
manifest  which  would  track  the 
movement  of  the  wastes  from  the 
generator's  premises  to  a  permitted  off- 
site  treatment,  storage,  or  disposal 
facility.  See  40  CFR  262.20  (45  FR  33142 
(May  19,  1980),  as  amended  at  45  FR 
86^173  (December  31,  1980)).  The 
transporter  regulations  require 
transporters  of  hazardous  wastes  to 
comply  with  the  manifest  system  to 
assure  that  the  wastes  are  delivered  to  a 
permitted  facility.  See  40  CFR  263.20  (45 
FR  33151  (May  19  1980),  as  amended  at 
45  FR  86973  (December  31,  1980)). 
Finally.  RCR.A  regulations  establish 
standards  for  hazardous  waste 
treatment,  storage  and  disposal  facilities 
allowed  to  receive  such  wastes.  See  40 
CFR  Part  464  146  FR  2802  (January  12, 
1981),  47  FR  32274  (July  26.  1982))". 

Even  if  these  wastes  are  not  identified 
as  hazardous,  they  still  must  be 
disposed  of  in  compliance  with  the 
Subtitle  D  open  dumping  standards, 
implementing  §  4004  of  RCRA.  See  44  FR 
53438)  September  13,  1979),  The  Agency 
has  calculated  as  part  of  the  costs  for 
wastewater  treatment  the  cost  of 
hauling  and  disposing  of  these  wastes. 
For  more  details  see  Section  Vill  of  the 
Development  Document. 

C.  Consumptive  Water  Loss 

Treatment  and  control  technologies 

that  require  extensive  recycling  and 
reuse  of  water  may  require  cooling 
nu^(.hanisms.  Evaportative  cooling 
mechanisms  can  cause  water  loss  and 
contribute  to  water  scarcity  prot)lems — 
a  primary  concern  in  arid  and  semi-arid 
regions.  While  this  proposed  regulation 
assumes  some  water  reuse  the  o'.er.ill 
amount  of  reuse  is  low  (below  50 
percent)  and  the  quantity  of  water 
involved  is  not  significant.  We  conclude 
that  the  consumptive  water  loss  is 
insignificant  and  that  the  pollution 
reduction  benefits  of  recycle 
technologies  outweight  their  impact  on 
consumptive  water  loss. 

D.  Energy  Requirements 

EPA  estimates  that  the  achie\enient 
of  proposed  BPT  effluent  limitatinns  will 
result  in  a  net  increase  in  electrical 
energy  consumption  of  approximately  65 
million  kilowatt-hours  per  year.  The 
BAT  technology  should  not  substantially 
increase  the  energy  requirements  of  BPT 
because  reducing  the  flow  reduces  ihe 
pumping  requirements,  the  agitation 
requirement  for  mixing  wastewater  and 


other  volume  related  energy 
requirements.  Therefore,  the  proposed 
BAT  limitations  are  assumed  to  require 
an  equivalent  energy  consumption  to 
that  of  the  BPT  limitations.  To  achieve 
the  proposed  BPT  and  BAT  effluent 
limitations,  a  typical  direct  discharger 
will  increase  total  energy  consumption 
by  less  than  one  percent  of  the  energy 
consumed  for  production  purposes. 

The  Agency  estimates  that  proposed 
PSES  will  result  in  a  net  increase  in 
electrical  energy  consumption  of 
approximately  50  million  kilowatt-hours 
per  year.  To  achieve  proposed  PSES,  a 
typical  existing  indirect  discharger  will 
increase  energy  consumption  by  less 
than  one  percent  of  the  total  energy 
consumed  for  production  purposes. 

The  Agency  estimates  that  the  NSPS 
and  PSNS  technology  will  cause  a  ten 
percent  increase  in  energy  use  over  the 
BAT  and  PSES  technology. 

XVII.  Best  Management  Practices  (BMP) 

Section  304(e)  of  the  Clean  Water  Act 
authorizes  the  Administrator  to 
prescribe  "best  management  practices" 
("BMP"),  described  under  Authority  and 
Background. 

EPA  is  not  now  considering 
promulgating  BMP  specific  to  aluminum 
forming. 

XVIII.  Upset  and  Bypass  Provisions 

An  issue  of  recurring  concern  has 
been  whether  industry  guidelines  should 
include  provisions  authorizing 
noncompliance  with  effluent  limitations 
during  periods  of  "upset"  or  "bypass." 
An  upset,  sometimes  called  an 
"excursion,"  is  unintentional 
noncompliance  occurring  for  reasons 
beyond  the  reasonable  control  of  the 
permittee.  Industry  argues  that  an  upset 
provision  in  EPA's  effluent  limitations 
guidelines  is  necessary  because  such 
upsets  will  inevitablj  occur  due  to 
limitations  m  even  properly  operated 
control  equipment.  Because  technology- 
based  limitations  are  to  require  only 
what  technology  can  achieve,  they  claim 
that  liability  for  such  situations  is 
improper.  When  confronted  with  this 
issue,  courts  have  been  duided  on  the 
question  of  whether  an  explicit  upset  or 
excursion  exemption  is  necessary  or 
whether  upset  or  excursion  incidents 
niay  be  handled  throuRh  EPA  s  exercise 
of  enforcement  discretion  Compare 
Marathon  Oil  Co.  v.  EPA.  564  F.2d  1253 
(9th  Cir.  1977)  with  Weyerhaeuser  Co.  v. 
Castle.  590  F.2d  1011  (DC  Cu,  1978)  and 
Corn  Rt'fmprs  Association.  Inc.  v. 
Costle,  594  F,2d  1223  («th  Cir.  1979).  See 
also  AniLTicun  Petroleum  Institute  v 
EPA.  540  F.2d  1023  (10th  Cir,  1976);  CPC 
International.  Inc.  v.  Tram.  .540  F,2d  1320 
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(8th  Cir.  1976);  FMC  Corp.  v.  Train.  539 
F.2d  973  (4th  Cir.  1976). 

While  an  upset  is  an  unintentional 
episode  during  which  effluent  limits  are 
exceeded,  a  bypass  is  an  act  of 
intentional  noncompliance  during  which 
waste  treatment  facilities  are 
circumvented  in  emergency  stituations. 
Bypass  provisions  have,  in  the  past. 
been  included  in  NPDES  permits. 

EPA  has  determined  that  both  upset 
and  bypass  provisions  should  be 
included  in  NPDES  permits,  and  has 
promulgated  NPDES  regulations  that 
include  such  permit  provisions  (40  CFR 
122.60;  45  FR  33290;  May  19. 1980).  The 
upset  provision  establishes  an  upset  as 
an  affirmative  defense  to  prosecution  for 
violation  of  technology-based  effluent 
limitations.  The  bypass  provision 
authorizes  bypassing  to  prevent  loss  of 
life,  personal  injury  or  severe  property 
damage.  Because  permittees  in 
aluminum  forming  will  be  entitled  to 
upset  and  bypass  provisions  in  NPDES 
permits,  these  proposed  regulations  do 
not  address  these  issues.  An  upset 
provision  is  also  available  to  indirect 
dischargers  through  §  403.16  of  the 
general  pretreatment  regulations  (40 
CFR  403.16,  46  FR  9404  (January  28, 
1981);  46  FR  50502  (October  13.  1981]];  4" 
FR  4518  (February  1, 1982)). 

XIX.  Variances  and  ModiHcations 

Upon  the  promulgation  of  the  final 
regulation,  the  numerical  effluent 
limitations  for  the  appropriate 
subcategory  must  be  applied  in  all 
federal  and  state  NTDES  permits 
thereafter  issued  to  aluminum  forming 
direct  discharges,  In  addition,  on 
promulgation,  the  pretreatment 
standards  are  directly  applicable  to 
indirect  dischargers. 

For  the  BPT  effluent  limitations,  the 
only  exception  to  the  binding  limitations 
is  EPA's  "fundamentally  different 
factors"  variance.  See  E.  I.  duPont  de 
Nemours  and  Co.  v.  train.  430  U.S.  112 
(19"");  Weyerhaeuser  Co.  v.  Costle. 
supra.  This  variance  recognizes  factors 
concerning  a  particular  discharger 
which  are  fundamentally  different  from 
the  factors  considered  in  this 
rulemaking.  However,  the  economic 
ability  of  the  individual  operator  to  meet 
the  compliance  cost  for  BPT  standards  is 
not  a  consideration  for  granting  a 
variance.  See  National  Crushed  Stone 
Association  v.  EPA.  449  U.S.  64  (1980). 
This  variance  clause  was  originalU'  set 
forth  in  EPA's  1973-1976  industry  " 
regulations.  It  is  now  included  in  the 
general  NPDES  regulations  and  will  not 
be  included  in  the  aluminum  forming  or 
other  specific  industry  regulations.  See 
the  NPDES  regulations  at  40  CFR  Part 
122  Subparts  A  &  D.  45  FR  33290  et  seq 


(May  19.  1980)  for  the  text  and 
explanation  of  the  "fundamentally 
different  factors"  variance. 

The  BAT  limitations  in  this  regulation 
also  are  subject  to  EPA's 
"fundamentally  different  factors" 
variance.  In  addition,  BAT  limitations 
for  nonconventional  pollutants  are 
subject  to  modifications  under  Sections 
301(()  and  301(a)  of  the  Act.  According 
tn  Section  301(j)(ll(Bl,  applications  for 
these  modifications  must  be  filed  within 
270  ciiys  after  promulgation  of  final 
effluen'  limitations  guidelines.  See  43  FR 
40859  (September  13, 1978).  Under 
Section  301(1)  of  the  Act,  these  statutory 
modifications  are  not  applicable  to 
"toxic"  pollutants. 

Pretreatment  standards  for  existing 
sources  are  subject  to  the 
■fundamentally  different  factors" 
variance.  See  40  CFR  403.13;  46  FR  9404 
(January  28.  1981);  46  FR  50502  (October 
13.  1981);  47  FR  4518  (February  1,  1982). 
In  addition,  pretreatment  standards  for 
existing  and  new  sources  are  subject  to 
a  provision  allowing  relaxation  of  a 
pretreatment  standard  upon 
demonstration  by  a  POTW  of  consistent 
removal  of  the  regulated  pollutants.  40 
CFR  40?.  7;  43  FR  27736  ()une  26,  1978):  40 
CFR  403.13;  46  FR  9404  (January  28, 
1981). 

New  source  performance  standards 
are  not  subject  to  EPA's  "fundamentally 
different  factors"  variance  or  any 
statutory  or  regulatory  modifications. 
See  duPont  v.  Train,  supra. 

XX.  Relationship  to  NPDES  Permits 

The  BPT.  BAT,  and  NSPS  limitations 
in  this  regulation  will  be  applied  to 
individual  aluminum  forming  plants 
through  NPDFS  permits  issued  by  EPA 
or  approved  state  agencies  under 
Section  402  of  the  Act.  The  preceding 
section  of  this  preamble  discussed  the 
binding  effect  of  this  regulation  on 
NPDES  permits,  except  to  the  extent 
that  variances  and  modifications  are 
expressly  authorized.  This  section 
describes  several  other  aspects  of  the 
interaction  of  these  regulations  and 
NTDES  permits. 

One  matter  which  has  been  subject  to 
different  judicial  views  is  the  scope  of 
NPDES  permit  proceedings  in  the 
absence  of  effluent  limitations, 
guidelines  and  standards.  Under 
currently  applicable  EPA  regulations, 
states  and  EPA  Regions  issuing  NPDES 
permits  before  promulgation  of  this 
regulation  must  do  so  on  a  case-by-case 
basis.  This  regulation  provides  a 
technical  and  legal  base  for  new 
permits 

Another  noteworthy  topic  is  the  effect 
of  this  regulation  on  the  powers  of 
NPDES  permit  issuing  authorities.  The 


promulgation  of  this  regulation  does  not 
restrict  the  power  of  any  permit-issuing 
authority  to  act  in  a  nianner  that  is 
consistent  with  law  or  these  or  any 
other  EPA  regulations,  guidelines  or 
policy.  For  example,  the  fact  that  this 
regulation  does  not  control  a  particular 
pollutant  does  not  preclude  the  permit 
issuer  from  limiting  such  pollutant  on  a 
case-by-case  basis,  when  necessary  to 
carry  out  the  purposes  of  the  Act.  In 
addition,  to  the  extent  that  state  water 
quality  standards  or  other  provisions  of 
state  or  Federal  law  require  limitation  of 
pollutants  not  covered  by  this  regulation 
(or  require  more  stringent  limitations  on 
covered  pollutants),  the  permit-issuing 
authority  must  apply  such  limitations. 
One  additional  topic  that  warrants 
discussion  is  the  operation  of  EPA's 
NPDES  enforcement  program,  many 
aspects  of  which  have  been  considered 
in  developing  this  regulation.  The 
Agency  wishes  to  emphasize  that, 
although  the  Clean  Water  Act  is  a  strict 
liability  statute,  the  initiation  of 
enforcement  proceedings  by  EPA  is 
discretionary  [Sierra  Club  v.  Train.  557 
F.2d  485  (5th  Cir.  1977)).  EPA  has 
exercised  and  intends  to  exercise  that 
discretion  in  a  manner  which  recognizes 
and  promotes  good  faith  com.pliance 
efforts. 

XXI.  Summary  of  Public  Participation 

In  September  1980,  EPA  circulated  a 
draft  technical  development  document 
to  a  number  of  interested  parties. 
including  the  Aluminum  Association 
and  member  firms,  the  Natural 
Resources  Defense  Council  (NRDC),  and 
affected  state  and  municipal  authorities. 
This  document  did  not  include 
recommendations  for  effluent  limitations 
and  standards,  but  rather  presented  the 
technical  basis  for  this  proposed 
regulation.  A  meeting  was  held  in 
Washington,  D.C.  on  October  24.  1980. 
for  public  discussion  of  comments  on 
this  document.  Another  meeting  was 
held  October  28,  1980,  to  discuss 
comments  from  the  Aluminum 
Association  and  its  member  firms.  A 
brief  summary  of  these  comments 
follows: 

1.  Comment:  The  Agency  has  not 
considered  the  development  of  new 
technologies.  Discharge  allowances 
should  be  provided  for  new 
developments,  specifically  with  regard 
to  casting. 

Response:  The  Agency  would  need 
more  detailed  information  to  properly 
evaluate  and  respond  to  this  comment. 
The  Agency  does  not  restrict  the 
development  of  new  technologies; 
however,  it  is  assumed  that  any  new 
technology  developed  will  conform  to 
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the  effluent  guidelines  by  meeting  the 
limitation  already  in  place  for  a  similar 
technology. 

2.  CommenL  It  was  pointed  out  that  a 
number  of  operations  or  waste  streams 
were  not  included  in  the  document. 
Those  specifically  mentioned  are  skim- 
dross  processing,  scrap  recovery,  ingot 
scalping,  extrusion  press  leakage  from 
water-filled  hydraulic  systems, 
stormwater  runoff,  noncontact  cooling 
water,  boiler  blowdown,  maintenance 
shop  wastewaters,  miscellaneous 
cleanup  wastewaters. 

Response:  Skim-dross  processing  and 
scrap  recovery  are  wastewater 
generating  processes  associated  with 
secondary  aluminum  recovery.  In  those 
rare  cases  where  these  operations  occur 
near  to  aluminum  forming,  they  would 
be  regulated  under  the  nonferrous 
metals  category.  Storm  water  runoff, 
boiler  blowdown  and  noncontact 
cooling  waters  are  not  regulated  by  this 
regulation.  They  occur  only 
intermittently  among  aluminum  forming 
plants  and  because  of  their  occasional 
nature  and  the  lack  of  a  direct 
relationship  to  the  production 
operations  must  be  regulated  on  a  case- 
by-case  basis  at  the  permit  writing 
stage.  Scalping,  extrusion  press  leakage, 
mamtenance  shop  wastewaters,  and 
miscelleneous  cleanup  wastewaters  are 
included  in  the  small  volume 
watorwater  classified  as  miscellaneous 
nondescript  wastewater  sources  for 
which  a  discharge  allocation  has  been 
provided. 

3.  Comment.  One  comment  was  made 
that  the  aluminum  forming  regulation 
would  be  easier  to  understand  if  the 
category  were  subcafegonzed  on  the 
basis  of  unit  operations.  Also,  there  are 
apparently  no  discharge  allowances  for 
a  number  of  operations  included  in  the 
subcategory  cores. 

Response:  The  Agency  developed  the 
subcategories  in  the  manner  presented 
in  Section  IV  of  the  Development 
Document  so  that  the  majority  of 
aluminum  forming  plants  would  be 
covered  by  one  subcategory  and 
therefore  subject  to  only  one  limitation. 
At  the  same  time  the  Agency  is  ensuring 
that  waste  streams  are  treated 
appropriately  depending  on  their 
characteristics.  The  Agency  believes 
that  adequate  consideration  is  given  to 
all  aluminum  forming  waste  streams 
(discharge  allowances  for  the  core 
operations  have  been  reevaluated)  while 
the  number  of  subcategories  is  kept  to  a 
minimum.  There  are  some  aluminum 
forming  operations  that  do  not  discharge 
wastewater,  for  example  the  aging  heat 
treatment  operations.  For  convenience, 
these  operations  have  been  included  in 
the  cores  of  the  subcategories. 


4.  Comment:  Nuijierous  commenters 
asked  the  Agencyto  consider  surface 
area  as  a  production  normalizing 
parameter  (PNP)  for  operations  such  as 
cleaning  or  etching. 

Response:  The  Agency  considered  the 
use  of  surface  area  for  the  P.N'P  for  some 
aluminum  forming  operations  and 
agrees  that  it  may  be  more  appropnate 
in  some  cases.  However,  surface  area 
data  are  limited,  and  in  some  cases,  for 
example  forged  products,  determination 
of  surface  area  would  be  difficult.  The 
correlation  of  pollutants  from  etching 
aluminum  to  the  surface  area  etched  is 
highest  for  the  etch  line  baths.  Also,  as 
industry  itself  pointed  out,  the  differem;*^ 
in  the  type  of  etch  bath  used  and  the 
concentration  of  the  bath  will  have  a 
significant  effect  on  the  pollutant 
loadings.  As  discussed  in  Section  X  of 
the  development  document,  the  Agency 
proposes  to  require  zero  discharge  of 
cleaning  or  etch  line  baths  throagh 
contract  hauling  or  regeneration,  thus 
eliminating  the  discharge  of  the 
pollutants  from  this  source. 

5.  Comment:  Several  commenters 
questioned  the  presence  of  cyanide  and 
mercurj'  in  the  drawing  heat  treatment 
quench  wastewater.  Neither  are  known 
to  he  used  as  a  process  chemical  in  any 
aluminum  forming  process,  therefore  its 
presence  must  be  due  to  either 
analytical  errors,  or  contamination  of 
the  water  from  elsewhere  in  the  sampled 
facility. 

Response:  Two  additional  aluminum 
forming  plants  have  been  sampled  since 
the  draft  technical  dorument  was 
distributed.  Both  plants  have  a  drawu:g 
solution  heat  treatment  operation 
followed  by  a  water  quench.  Samples 
were  taken  from  this  waste  stream  and 
others  at  the  plants.  The  analysis  of  the 
•samples  showed  the  presence  of  cyanide 
in  a  forging  solution  heat  treatment 
waste  stream.  Representatives  fn^m 
both  plants  with  significant  c>ar.:Je 
levels  indicated  that  corrosion  inhibitors 
are  added  to  the  contact  cooling  water. 
Investigation  into  the  formulation  of  one 
of  the  inhibitor  compounds  showed  that 
copper  thiocyanate  dye  is  added  to  the 
formulation.  Because  cyanide  was  found 
at  significant  level  at  two  plants  in  two 
distinct  solution  heat  treatment  contact 
cooling  waste  streams  and  because  the 
use  of  a  corrosion  inhibitor  is  not 
believed  to  be  limited  to  drawing  or 
forging  solution  heat  treatment  contact 
cooling  waters,  the  Agency  is  proposing 
a  limit  on  cyanide  in  the  aluminum 
forming  guidelines. 

Mercury  was  detected  at  only  the  one 
plant  in  only  one  sampled  stream.  Since 
mercury  is  not  known  to  be  used 
anywhere  in  the  aluminum  forming 
process,  it  is  not  regulated  by  the 


proposed  aluminum  forming  effluent 
guidelines. 

6.  Comment-  Several  objections  were 
made  regarding  the  establishment  of  the 
median  normalized  flow  as  the  basis  for 
setting  limitations.  The  statistical 
analysis  presented  for  each  waste 
stream  in  the  draft  development 
document  gave  unrealistically  low 
values.  Furthermore,  the  data  stiould  be 
reviewed  for  internal  consistency,  and 
plants  with  site  specific  differences 
perhaps  should  not  be  included  in  the 
st.itistical  analyses. 

Response:  Upon  reexamination  ot  the 
data,  the  Agency  has  chosen  to  use  a 
mean  value  of  normalized  flows  for  each 
waste  stream  at  BPT.  As  a  result,  most 
of  the  flows  will  be  higher  than  the 
median  values  given  in  the  draft 
development  document.  Plants  which 
are  believed  to  have  sitp-specinc 
differences  in  many  cases  ha\e  been 
excluded  in  the  determination  of  the 
discharge  flows  for  BPT. 

7.  Comment:  The  Agency  should 
exiude  from  the  determination  of  its 
normalized  flows,  plants  that  are 
achieving  zero  discharge  or  ha\  e 
extremely  high  recycle  rates.  These 
plants  are  probably  using  technologv 
that  cannot  be  universally  applied.  The 
degree  of  recycle  depends  on  several 
factors,  such  as  quality  of  make-up 
water,  the  water  quality'  required  in  the 
process,  weather  conditions,  and  type  of 
cooling  system  used. 

Response:  The  Agency  has  attempted 
to  evaluate  vanations  in  the  operations 
at  plants  with  atypical  normalized 
flows.  These  variations  were  considered 
when  establishing  a  BPT  normalized 
flow.  However,  the  establishment  of 
BAT  is  based  on  the  best  performance  in 
the  category  or  transfer  from  other 
categories.  Best  performance  may 
involve  using  a  different  operating 
procedure  than  the  majority  of  the 
plants  use.  Before  basing  any  hmitations 
on  this  performance,  the  Agency 
considered  whether  this  operating 
procedure  is  transferrable  to  the  rest  of 
the  category. 

8.  Comment:  One  commenter  objected 
to  the  selection  of  a  96  percent  recycle 
of  the  cooling  water  used  in  direct  chill 
casting  with  a  4  percent  blowdown.  The 
volume  of  water  that  would  be 
recirculated  might  require  additional 
treatment  before  it  could  by  recycled. 
The  commenter  suggested  a  bleed 
stream  of  10  percent  would  be  more 
reasonable. 

Response:  Examination  of  the  data 
shows  that  the  average  recycled  volume 
of  direct  chili  cooling  water  is  95  4 
percent  and  most  of  these  plants  do  no 
more  than  cool  the  water  before  recycle. 
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However,  the  Agency  has  changed  its 
approach  to  recycle.  Rather  than 
requiring  recycle  of  a  percentage  of  the 
water,  a  specific  normalized  flow  is 
established,  based  on  the  mean  value  of 
the  plants  recycling  their  cooling  water 
including  both  the  aluminum  forming 
and  primary  aluminum  plants. 

9.  ComwenL- The  comment  wras  made 
that  the  costs  given  in  the  draft 
development  docxmient  were 
understated  because  inadequate 
quantities  of  wastewater  are  considered. 
Furthermore,  if  pollutant  discharge 
allowances  are  not  given  for  some  waste 
streams,  they  would  have  to  be  disposed 
of  as  solid  waste  and  disposal  costs 
should  be  included. 

Response:  The  Agency  has  included 
discharge  allowances  for  several  of  the 
perviously  designated  zero  discharge 
streams,  at  least  at  BPT,  thus  reducing 
the  volume  of  waste  to  be  landfilled. 
New  cost  estimates  have  been 
developed  to  acccount  for  higher  flows. 
The  Agency  recognizes  the  possibility 
that  some  small  volume  waste  streams 
may  have  been  overlooked  during  the 
course  of  our  study.  These  have  been 
included  in  this  proposal  and  classified 
as  miscellaneous  nondescript 
wastewater  sources. 

10.  Comment:  The  treatment 
technologies  proposed  for  BPT  to  treat 
for  chromium,  cyanide  and  other  toxic 
metals  are  not  appropriate  for  the 
treatment  of  the  usual  BPT  parameters 
which  are  suspended  sohds,  oil  and 
grease  and  pH.  Also  common  treatment 
for  all  streams  through  emulsion 
breaking  is  not  appropriate  because 
emulsions  were  found  in  only  two 
subcategories.  Chemical  precipitation  is 
not  appropriate  because  it  is  not 
necessary  for  removing  conventional 
pollutants,  which  are  the  usual 
parameters  for  BPT  regulation. 

Response:  Pollutants  traditionally 
regulated  during  the  1974-75  BPT 
rulemakings  included  conventional 
pollutant  and  those  toxic  and  other 
pollutants  that  were  found  characteristic 
of  a  category.  Since  then  the  emphasis 
has  been  focused  on  toxic  pollutants. 
However,  there  has  never  been  a 
constraint  on  regulating  toxics  at  BPT 
Several  toxic  metals  including  total 
chromium  total  cyanide  are  considered 
for  regulation  at  BPT  because  these 
pollutants  were  found  at  significant 
levels  in  aluminum  forming 
wastewaters.  Appropriate  treatment  to 
remove  or  reduce  the  loadings  of  these 
pollutants  are  chromium  reduction, 
cyanide  oxidation  or  precipitation  and 
chemical  precipitation.  This  does  not 
m^an  that  these  technologies  are 
required.  Plants  may  use  other 
technologies  to  meet  the  effluent 


limitations  and  pretreatment  standards. 
The  commenter  has  misinterpreted  the 
BPT  treatment  scheme;  emulsion 
breaking  is  not  a  part  of  the  common 
treatment  but  rather  a  preliminary 
treatment  step  for  emulsified  streams 
only.  The  skim.ming,  lime  and  settle 
technology  is  used  as  common  treatment 
for  the  aluminum  forming  waste 
streams.  Chemical  precipitation  is 
applied  to  most  waste  streams  from 
aluminum  forming  operations  because  of 
the  concentrations  of  metals  found  in 
these  waste  streams. 

11.  Comment:  The  costs  supplied  for 
contractor  hauling  of  wastes  are  out  of 
date.  A  cost  of  75  cents  to  one  dollar  is 
more  realistic  than  the  thirty  cents  used 
in  the  development  document  especially. 

Response:  The  Agency  examined  the 
likelihood  of  wastewater  sludges 
generated  under  the  aluminum  forming 
treatment  technology  being  classified  as 
hazardous  and  determined  that  it  is 
unlikely  that  aluminum  forming 
wastewater  treatment  sludges  will  be    * 
classified  as  hazardous  under  the  RCRA 
regulations.  Therefore,  the  lower  hauling 
cost  is  appropriate  for  hauling  of  the 
aluminum  forming  solid  wastes 
generated  by  wastewater  treatment 
technologies  rather  than  the  more 
expensive  hauling  costs  that  would  be 
associated  with  hauling  a  hazardous 
waste. 

12.  Comment:  The  quality  of  the 
effluent  from  BPT  technology  ought  to 
be  good  enough  to  preclude  the  further 
treatments  recommended  by  the  BAT 
options.  The  pollutant  concentrations 
ought  to  be  small  following  BPT 
treatment  resulting  in  minimal  pollutant 
reductions  with  BAT  technology. 

Response:  The  Agency  agrees  that 
BPT  treatment  would  be  very  effective 
at  removing  pollutants,  ranging  from  70 
percent  removal  from  raw  waste  in 
some  subcategories  to  90  percent  in 
other  subcategories.  However,  BAT  in 
most  cases  would  achieve  more  than  50 
percent  removal  of  the  pollutants 
remaining  in  the  BPT  effluent.  Therefore, 
the  Agency  believes  that  BAT 
technology  is  justified. 

XXII.  Solicitation  of  Comments 

EPA  invites  and  encourages  pubhc 
participation  in  this  rulemaking.  The 
Agency  asks  that  any  deficiencies  in  the 
record  of  this  proposal  be  specifically 
addressed  and  that  suggested  revisions 
or  corrections  be  supported  by  data. 

EPA  is  particularly  interested  in 
receiving  additional  comments  and 
information  on  the  following  issues: 

1.  BAT  and  PSES  are  proposed  on  the 
basis  of  end-of-pipe  treatment  of 
skimming,  lime  and  settle,  plus 
chromium  reduction,  cyanide  removal. 


chemical  emulsion  breaking  when 
applicable  and  in-process  controls  to 
reduce  flows.  The  Agency  may  decide  to 
promulgate  BAT  and  PSES  on  the  basis 
of  the  proposed  level  of  treatment  plus 
filtration.  What  effect  would  the 
addition  of  a  polishing  filter  have  on 
pollutant  reduction  benefits  and  costs? 

2.  Many  of  the  aluminum  forming 
plants  with  good  treatment  in-place 
combine  their  aluminum  forming  and 
aluminum  coil  coating  waste  streams 
through  common  treatment.  The  Agency 
has  accommodated  this  approach  by 
establishing  limitations  for  the  same 
pollutant  parameters  based  on  the  same 
end-of-pipe  treatment,  conveniently 
allowing  co-treatment  of  aluminum 
forming  and  coil  coating  wastewater. 
The  Agency  desires  comment  on  this 
approach,  specifically  would  segregation 
and  separate  treatment  of  some  waste 
streams  be  better  and  why? 

3.  The  Agency  is  proposing  a  total 
toxic  organic  limitation  for  pretreatment 
because  samples  taken  from 
concentrated  oily  wastes  showed 
significant  amounts  of  toxic  organics. 
The  total  toxic  organics  limitation 
includes  37  pollutants.  Monitoring  for 
toxic  organics  is  extremely  costly, 
therefore,  the  Agency  is  proposing  an 
alternate  monitoring  requirement  of  oil 
and  grease.  Oil  and  grease  monitoring  is 
not  only  less  costly,  but  many  plants 
have  the  capability  of  performing  their 
own  analysis.  Effective  oil  removal  can 
remove  97  percent  of  the  toxic  organics 
as  shown  by  samples  taken  from 
aluminum  forming  plants.  The  Agency 
requests  comments  on  the 
appropriateness  of  our  proposal  of  oil 
and  grease  as  an  alternate  monitoring 
parameter  for  total  toxic  organics. 

4.  In  many  industries,  indirect 
dischargers  are  located  in  urban  areas, 
whereas  direct  dischargers  tend  to  be 
located  in  more  rural  areas.  This  can 
sometimes  place  indirect  dischargers  at 
a  disadvantage  in  terms  of  space 
availability  for  installing  wastewater 
treatment.  In  the  aluminum  forming 
category,  both  direct  and  indirect 
discharging  plants  are  located  mainly  in 
urban  areas.  Therefore.  EPA  has 
concluded  that  space  availability 
presents  no  greater  problem  for  existing 
indirect  dischargers  than  for  existing 
direct  dischargers.  However,  we  request 
comment  on  this  conclusion. 

5.  To  determine  the  economic  impact 
of  this  regulation,  the  Agency  has 
calculated  the  cost  of  installing  BPT. 
BAT,  PSES,  for  the  aluminum  forming 
category  manufacturing  facilities  for 
which  data  was  available.  The  details  of 
the  estimated  costs  and  other  impacts 
are  presented  in  Section  VIII  of  the 
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technical  development  document  and  in 
the  Economic  Impact  Analysis.  Based  on 
these  analyses,  the  Agency  projects  no 
plant  closures  with  no  employment 
losses  as  a  result  of  this  regulation.  The 
Agency  invites  comments  on  these 
analyses  and  projections.  We 
particularly  seek  comments  on  whether 
aluminum  formers  especially  small  or 
less  profitable  plants,  can  incur  the 
estimated  compliance  costs.  The 
commenters  should  focus  not  only  on 
the  likelihood  of  plant  closures  and 
employment  losses,  but  should  also 
include  data  on  the  effects  of  the 
legulation  on:  modernization  or 
expansion  of  production,  production 
costs,  the  ability  to  finance  non- 
environmental  investments,  product 
prices,  profitability,  international 
competitiveness,  and  the  availability  of 
less  cos'iv  technology. 

XXIIl.  Availability  of  Technical 
.Assistance 

The  major  documents  upon  which 
these  rejJalatiors  are  based  are:  (1)  The 
Development  Document  for  Effluent 
Limitations  Guidelines,  New  Source 
Performance  Standards,  and 
Prptreatmert  Standards  for  the 
Aluminum  Formmg  Point  Source 
Category  (EPA  440/l-82/073-b;  (2) 
Economic  Impact  Analysis  of  Proposed 
E^l'luent  Limits,  Guidelines  and 
Standards  for  the  Aluminum  Forming 
Industry  (EPA  440/2-82-017). 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291.  All  of  their  comments  are  in  the 
Record. 

The  reporting  or  recordkeeping 
provisions  in  this  rule  will  be  submitted 
for  approval  to  the  Office  of 
Management  and  Budget  (0MB)  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
soQ.  Any  final  rule  will  explain  how  its 
reporting  or  recordkeeping  provisions 
respond  to  any  0MB  or  public 
comments. 

List  of  Subjects  in  40  CFR  Part  467 

Aluminum  forming.  Water  pollution 
control.  Waste  treatment  and  disposal. 

Dated.  Nov.  5,  1982. 
Anne  M.  Gorsuch, 

Administrator 

X.XIV.  Appendices 

Appendix  A — Abbreviations,  Acronyms  and 
Otiier  Terms  Used  in  This  Notice 

Act— The  Clean  Water  Act 

Agency— The  U.S.  Environmental  Protection 

Agency 
BAT — The  best  available  technology 

economically  achievable;  under  Section 

3G4[b)(2)[B)of  the  Act 


BCT — The  best  conventional  pollutant 

control  technology;  under  Section  304(b)(4) 

of  the  Act 
BMP — Best  management  practices;  under 

Section  304(e)  of  the  Act 
BPT— The  best  practicable  control  technology 

currently  available;  under  Section  304(b)(]  j 

of  the  Act 
Clean  Water  Act — The  Federal  Water 

Pollution  Control  Act  Amendments  of  19''2 

(33  U.S.C.  1251  et  seq.].  as  amended  bv  the 

Clean  Water  Act  of  1977  (Pub.  L.  95-217) 
DCP — Data  collection  portfolio 
Direct  discharger — A  facility  which 

discharges  or  may  discharge  pollutants  into 

waters  of  the  United  States 
Indirect  discharger — A  facility  which 

introduces  or  may  introduce  pollutants  into 

a  publicly  owned  treatment  works 
NFDES  permit — A  National  Pollutant 

Discharge  Elimination  System  permit 

issued  under  Section  402  of  the  Act 
NSPS — New  source  performance  standards; 

under  Section  ;506  of  the  Act 
POT — Puhht iy  cured  tre.itment  works 
PSFS — Pretreatment  standards  for  existing 

sources  of  indirect  discharges;  under 

Section  307(b)  uf  the  Act 
PS.NS — Pretreatment  standards  for  new 

sources  of  indirect  discharges;  under 

Section  307  (b)  and  (c)  of  the  Act 
RCR.^ — Resource  Contervation  and 

Recovery  Act  (PL  94-530)  of  1976,  as 

amended 

Appendix  B— Toxic  Pollutants  Not  Detected 

(,.!  Su.hparl  A— Roiling  with  Neat  Oils 

Sulx  a:pi:or\\ 

003  arcrylonitrile 

005  benzidene 

008  1,2.4-trichlorobenzene 

009  hexachlorobenzene 

012  hexachloroethane 

013  l.l-dichloroethane 

016  chloroethane 

017  deleted 

018  bis  (chloroethyl)  ether 

019  2-chloroethyl  vinyl  ether 

020  2-chloronaphthalene 

025  1,2-dichlorobenzene 

026  1,3-dichlorobenzene 

027  1.4-dichlorobenzene 

028  3,3'-dichlorobenzidene 

032  1,2-dichloropropane 

033  1.3-dichloropropylene 
036     2,6-dinitrotoluene 

040  4-chlorophenyl  phenyl  ether 

041  4-bromophenyl  phenyl  ether 

042  bis  (2-chloroisopropyl)  ether 

043  bis  (2-chloroethoxyj  methane 

045  methyl  chloride 

046  methyl  bromide 

049  deleted 

050  deleted 

052  hexachlorobutadiene 

053  hexachlorocyclopentadiene 
056  nitrobenzene 
061  N-nitrosodimelhvlamine 
063  N-nitrosodi-n-propylamine 
113  toxaphene 
116  asbestos 
129  2.3.7. 8-tetrachlorodibenzo-p-dioxin 

(b)  Subpart  B— Rolling  with  Emulsions 
Subcategory. 

003    arcrylonitrile 
005    benzidene 


008 
009 

012 
013 

me 

017 
018 
019 
020 
025 
026 
027 
028 
032 
033 
036 
040 
041 
042 
043 
045 
046 
049 
050 
052 
053 
056 
061 
063 
113 
116 
129 

(c) 


003 
005 
008 
009 
012 
013 
016 
017 
,018 
>9 
il020 
025 
026 
027 
028 
032 
033 
036 
040 
041 
042 
043 
045 
046 
049 
050 
052 
053 
056 
061 
063 
088 
113 
116 
129 

id; 

003 
005 
006 
008 

009 


1.2,4-trichlorobenzene 

hexachlorobenzene 

hexachloroethane 

1  l-dich!oroethane 

chloroethane 

deleted 

bis  (chloroethyl)  ether 

2-chloroethyl  vinyl  ether 

2-chjoronaphthblene 

1.2-dichloro  benzene 

1.3-dichlorobenznne 

1.4-dichlorobenzene 

3.3'-dich!orobenzidene 

1,2-dichloropropane 

1,3-dichloropropylene 

2,6-dinitrotoluene 

4-chlorophenyl  phenyl  ether 

4-bromophenyl  phenyl  ether 

bis  (2-chloroisopropyl)  ether 

bis  (2-chJoroethoxy)  methane 

methyl  chloride 

methyl  bromide 

deleted 

deleted 

hexachlorobutadiene 

hexachlorocyclopentadiene 

nitrobenzene 

N-nitrosodimethylamine 

N-nitrosodi-n-propylamine 

toxaphene 

asbestos 

2,3,7.8-letrachlorodibenzo-p-dioxin 

Subpart  C — Extrusion  Subcategory. 

arcrylonitrile 

benzidene 

1,2,4-trichlorobenzene 

hexachlorobenzene 

hexachloroethane 

1,1-dichloroethane 

chloroethane 

deleted 

bis  (chloroethyl)  ether 

2-chloroethyl  vinyl  ether 

2-chloronaphthalene 

l,2-d)chlorobenzene 

1.3-dichlorobenzene 

1,4-dichlorobenzene 

3,3'-dichlorobenzidene 

1.2-dichloropropane 

1,3-dichloropropylene 

2,6-dinitrotoluene 

4-chlorophenyl  phenyl  ether 

4-bromophenyl  phenyl  ether 

bis  (2-chlaroisopropyl)  ether 

bis  {2-chloroethoxy)  methane 

methyl  chloride 

methyl  bromide 

deleted 

deleted 

hexachlorobutadiene 

hexachlorocyclopentadiene 

nitrobenzene 

N-nitrosodimethylamine 

N-nitrosodi-n-propylamine 

vin>'l  chloride 

toxaphene 

asbestos 

2.3. 7, 8-tetrachlorodibenzo-p-dioxin 

Subpart  D — Forging  Subcategory. 

arcrylonitrile 

benzidene 

carbon  tetrachloride 

1.2,4-tnchlorobpnzene 

hexachlorobenzene 
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012  hexachloroethane 

013  1.1-dichloroe  thane 
010    chloroethane 

017  deleted 

018  bis  (chloroethyl)  ether 

019  2-chloroethyl  vinyl  eUier 

020  2-chloronaphthalene 
025  1.2-dichlorobeiiZ8ne 
028    l.S-dichlorobenzene 

027  1,4-dichlorobenzeDe 

028  3,3'-dichlorobenzidene 

032  1.2-dichloropropaiie 

033  1.3.dichloropropylene 
036    2.6-dinitrotoluene 

040  4-dilorophenyl  phenyl  ether 

041  4-bromophenyl  phenyl  ether 

042  bis  (2-chlaroisopropyl)  ether 

043  bis  (2-chlaroetiK)xy)  methane 

045  methyl  chloride 

046  methyl  bromide 

049  deleted 

050  deleted 

052  hexachlorobutadiene 

053  hexachlorocyclopentadiene 
056    nitrobenzene 

060  4,6-dinitro-o-cre8ol 

061  N-nitrosodimethylamine 
063    N-nitro»odi-n-propylamine 
113    toxaphene 
116    asbestos 
129    2.3,7,8-tetrachJorodibenzo-p-dioxin 

(e)  Subpart  E— Drawing  with  Neat  Oils 
Subcategory. 
003    arcrylonitrile 
005    benzidene 

008  lZ4-trichlorobenzene 

009  hexachlorobenzene 

012  hexachloroethane 

013  1,1-dichloroethane 

016  chloroethane 

017  deleted 

018  bi8(chloroethyl)ether 

019  2-chloroethyl  vinyl  ether 

020  2-chloronaphthalaie 
025  1,2-dichlorobenzene 
028    1,3-dichlorobenzena 

027  1,4-dichlorobenzeiie 

028  3.3'<lichlorabenzideDe 

032  1,2-dichloropropane 

033  1.3-dichloropropylBna 
036    2,e-dinitrotoluene 

040  4-chlorophenyl  phenyl  ether 

041  4-bromophenyl  phenyl  ether 

042  bi8(2-€hloroi8opropyl)  ether 

043  bi8(2-chloroethoxy)  methane 

045  methyl  chloride 

046  methyl  bromide 

049  deleted 

050  deleted 

052  hexachlorobutadiene 

053  hexachlorocyclopentadiene 
056    nitrobenzene 

061    N-nitrosodimethylamine 

063    N-nitrosodi-n-propylamina 

113    toxaphene 

lie    asbestos 

129    2,3,7,8-tetrachlorodibenzo-p-dloxin 

(f)  Subpart  F^Drawing  with  Emulsions  or 
Soaps  Subcategory. 
003    acrylonitrile 

005  benzidene 

006  l,Z4-trichlorobenzene 
009    hexachlorobenzene 

012  hexachloroethane 

013  l.l^lichloroethana 
016    chloroethane 


017  deleted 

018  bi8(chloroethyl)ether 

019  Z-chloroethyl  vinyl  ether 

020  2-chloronaphthalene  ' 
025  1,2-dlchlorobenzene 

028  1,3-dichlorobenzene 

027  1.4-dichlorobenzene 

028  3.3'-dichlorobenzidene 

032  1,2-dichloropropane 

033  1,3-dlchloropTOpylene 
038  2.6-dinitrotoluene 

040  4-chloTOphenyl  phenyl  ether 

041  4-bormophenyl  phenyl  ether 

042  bi8{2-chloroi8opropyl)  ether 

043  bi8(2-chloroethoxy)  methane 

045  methyl  chloride 

046  methyl  bromine 

049  deleted 

050  deleted 

052  hexachlorobutadiene 

053  hexachlorocyclopentadiene 

056  nitrobenzene 

061  N-nitroaodimethylamlne 

063  N-nitrosodi-n-propylamine 

113  toxaphene 

lie  asbestos 

129  2,3,7,8-tetrachlorodizenzo-p-dioxin 

Appendix  C— Toxk  PoUutanU  Detected 
Below  the  Analytical  Quontificatioo  limit 

(a)  Subpart  A— Rolling  with  Neat  Oils 
Subcategory. 

006  carbon  tetrachloride 

010  1.2-dichloroethane 

014  1,1.2-trichlorocthane 

015  1,1.2,2-tetrachloroethane 

029  1,1-dichloroethylene 
031  2,4-dichlorophenol 
037  1.2-diphenylhydrazine 

051  chlorodibromomethane 

057  2-nitrophenol 
073    benzo(a)pyTene 

089  aldrin 

090  dieldrin 
092  4.4-DDT 
094  4,4-DDD 

104  gamma-BHC 

105  delta-BHC 

(b)  Subpart  B — Rolling  with  Emulsions 
Subcategory. 

006  carbon  tetrachloride 

010  1,2-dichloroethane 

014  1,1,2-trichloroethane 

015  1,1.2,2-tetrachloroethane 
029  l.l-dichloroethylene 
031  2,4-dichloropbenol 

037  1.2-diphenylhydrazine 

051  chlorodibromomethane 

057  2-nitrophenol 

073  benzo(a)pyrene 

089  aldrin 

090  dieldrin 
092  4,4-DDT 
094  4,4-DDD 

104  gamma-BHC 

105  delta-BHC 

(c)  Subpart  C— Extrusion  Subcategory. 

006  carbon  tetrachloride 

010  1,2-dichloroethane 

014  1,1.2-trichloroethane 

015  1,1,2,2-tetrachloroethane 
029  1,1-dichloroethylene 
031  2,4-dichlorophenol 

037    1,2-diphenylhydrazino 
051    chlorodibromomethane 


057 

2-nitrophenol 

073 

benzo(a)pyrene 

089 

aldrin 

090 

dieldrin 

092 

4,4-DDT 

094 

4.4-DDD 

104 

gamma-BHC  . 

105 

delta-BHC 

(d)  Subpart  D— Forging  Subcategory. 

010 

1,2-dichloroethane 

014 

1,1,2-trichloroethane 

015 

1,1.2,2-tetrachloroethane 

029 

1,1-dichloroethylene 

031 

2.4-dichlorophenol 

037 

1,2-diphenyOiydrazlne 

051 

chlorodibromomethane 

057 

2-nitrophenol 

073 

benzo(a)pyrene 

089 

aldrin 

090 

dieldrin 

092 

4,4-DDT 

094 

4.4'-dD 

104 

gamma-BHC 

105 

delta-BHC 

(e)  Subpart  E— Drawing  with  Neat  Oils 

Subcategory. 

006 

carbon  tetrachloride 

010 

1,2-dichloroethane 

014 

1,1,2-trichloroethane 

015 

1,1,2,2-tetrachloroethane 

029 

l.l-dichloroethylene 

031 

2,4-dichlorophenol 

037 

1,2-diphenylhydrazine 

051 

chlorodibromomethane 

057 

2-nitrophenol 

073 

benxo(a]pyTene 

089 

aldrin 

090 

dieldrin 

092 

4,4'-DDT 

094 

4.4-DDD 

104 

gamma-BHC 

105 

delta-BHC 

(f)  Subpart  F— Drawing  with  Emulsions  oi 

Soaps  Subcategory. 

006 

carbon  tetrachloride 

010 

1,2-dichloroethane 

014 

1,1,2-trichloroethane 

015 

1.1,2,2-tetrachloroe  thane 

029 

1.1-dichloroethylene 

031 

2,4-dichlorophenol 

037 

1.2-diphenylhydrazine 

051 

chlorodibromomethane 

057 

2-nitrophenol 

073 

benzo(a]pyrene 

089 

aldrin 

090 

dieldrin 

092 

4,4-DDT 

094 

4,4-DDD 

104 

gamma-BHC 

105 

delta-BHC 

Appendix  D— Toxic  PoIluUnts  Detected  In 
the  Effluent  From  Only  a  Small  Number  of 
Source* 

(a)  Subpart  A— Rolling  with  Neat  Oils 
Subcategory. 

Oil    1.1,1-trichloroethane 
030    l,2-t/ia/w-dlchloroethylene 

047  bromoform 

048  dicfalorobromometfaane 

058  4-nitrophenol 

059  2.4-dinitrophenol 

060  4.S-dinitro-o-cresol 
064    pentacklorophenol 


jMI 


sions  or 


067  butyl  benzyl  phthalate 

071  dimethyl  phthalate 

091  chlorodane 

093  4,4-DDE 

095  alpha-endosulfan 

096  beta-endosulfan 

100  heptachlor 

101  heptachlor  epoxide 

102  alpha-BHC 

103  beta-BHC 
114  antimony 
117  beryllium 
126  silver 

(b)  Subpart  B — Rolling  with  Emulsions 
Subcategory. 

Oil  1.1,1-trichIoroethane 

030  1.2-;ro/;s-dichloroethylene 

047  bromoform 

048  dichlorobromomelhane 

058  4-nitrophencri 

059  2,4-dinitrophenol 

060  4,6-dinitro-o-cresoi 
064  pentachlorophenol 
067  butyl  benzyl  phthalate 
071  dimethyl  phthalate 
091  chlorodane 

093    4,4-DDE 

095  alpha-endosulfan 

096  beta-endosulfan 

100  heptachlor 

101  heptachlor  epoxide 

102  alpha-BHC 

103  beta-BHC 
114  antimony 
117  beryllium 
126  silver 

(c)  Subpart  C — Extrusion  Subcategory. 
Oil     1,1.1-trichloroethane 
030    l,2-/ra/7s-dichloroethylene 

047  bromoform 

048  dichlorobromomelhane 

058  4-nitrophenol 

059  2.4-dinitrophenol 

060  4,6-dinitro-o-cre8ol 
064  pentachlorophenol 
067  butyl  benzyl  phthalate 
071  dimethyl  phthalate 
091  chlorodane 

093    4,4-DDE 

095  alpha-endosulfan 

096  beta-endosulfan 

100  heptachlor 

101  heptachlor  epoxide 

102  alpha-BHC 

103  beta-BHC 
117  beryllium 
126  silver 

Id)  Subpart  D— Forging  Subcategory. 
Oil     l.l.l-trichloroethane 
030    l,2-;ra/7s-dichloroethylene 

047  bromoform 

048  dichlorobromomethane 

058  4-nitrophenol 

059  2,4-dinitrophenol 
064  pentachlorophenol 
067  butyl  benzyl  phthalate 
071  dimethyl  phthalate 
091  chlorodane 

093     4,4-DDE 

095  alpha-endosulfan 

096  beta-endosulfan 

100  heptachlor 

101  heptachlor  epoxide 

102  alpha-BHC 

103  beta-BHC 


114     antimony 

117     beryllium  i. 

126  silver 

(e)  Subpart  E— Drawing  with  Xeot  Oil'; 
Subcategory. 

Oil  l.l.l-trichloroethane 

030  l,2-;ra/7s-dichloroethylene 

047  bromoform 

048  dichlorobromomethane 

058  4-nitrophenol 

059  2,4-dmitrophenol 

060  4.6-dinitro-o-creso! 
064  pentachlorophenol 
067  butyl  benzyl  phthalate 
071  dimethyl  phthalate 
091  chlorodane 

093  4,4-DDE 

095  alpha-endosulfan 

096  beta-endosulfan 

100  heptachlor 

101  heptachlor  epoxide 

102  alpha-BHC 

103  beta-BHC 
114  antimony 
117  beryllium 
126  silver 

(f)  Subpart  F— Drawing  with  Emulsions  or 
Soaps  Subcategory. 


Oil 

l.l.l-trichloroethane 

030 

l,2-/ro/7A--dichlorocthylene 

047 

bromoform 

048 

dichlorobromomethane 

058 

4-nitrophenol 

059 

2.4-dinitrophenol 

060 

4,6-dinitro  o-cresiil 

064 

pentachlorophenol 

067 

butyl  benzyl  phthalate 

071 

dimethyl  phthalate 

091 

chlorodane 

093 

4.4-DDE 

095 

alpha-endosulfan 

096 

beta-endosulfan 

100 

heptachlor 

101 

heptachlor  epoxide 

102 

alpha-BHC 

103 

beta-BHC           . 

114 

antimony 

117 

beryllium 

126 

silver 

APPENDIX  E— Toxic  Pollutants  Detected  in 

Am( 

)unts  Too  Small  to  be  Effectivelv 

Reduced  by  Technologies  Considered  in 

Preparing  this  Guideline 

(a 

)  Subpart  A— Roiling  with  .Xeat  Oils 

Subcategory. 

002 

acrolein 

004 

benzene 

007 

chlorobenzene 

021 

2.4.6-trichlorophenol 

023 

chloroform 

034 

2.4-dimethylphenol 

044 

methylene  chloride 

066 

bis  (2-ethylhexyl)  phthalate 

068 

di-n-butyl  phthalate 

069 

di-n-octyl  phthalate 

070 

diethyl  phthalate 

115 

arsenic 

123 

mercury 

127 

thallium 

(b)  Subpart  B — Rolling  with  Emulsions 

Subcategory. 

002 

acrolein 

004 

benzene 

007 

chlorobenzene 

021  2.4.6-trichlorophenol 

0C3  chloroform 

0.'i4  2,4-dimethy!phenol 

044  methylene  chlnnde 

066  bis  (2-ethylhpxyl)  phthalate 

068  di-n-but>iphthdldte 

069  di-n-octyl  phthalate 

070  diethyl  phthalate 
115  arsenic 

123  mercury 

127  thalluim 

(c)  Subpart  C— Ea  trusion  Subcategory. 
002     acrolein 
benzene 
chlorobenzene 
2,4.6-lnchlorophenol 
chloroform 
2,4-dimethylphenol 
methylene  chloride 
bis  (2-ethylhexyl)  phthalate 
di-n-butyl  phthalate 
di-n-octyl  phthalate 
diethyl  phthalate 
arsenic 


004 
007 
021 
023 
034 
044 
066 
068 
069 
070 
115 
123 
127 


mercury 
thallium 


(d)  Subpart  D— Forging  Subcategory. 
002    acrolein 
benzene 
chlorobenzene 
2,4,6- trichlorophenol 
chloroform 
2,4-dimethylphenol 
methylene  chloride 
bis  {2-ethylhexyl)  phthalate 
di-n-butyl  phthalate 
di-n-octyl  phthalate 
diethyl  phthalate 
arsenic 


004 
007 
021 
023 
034 
044 
066 
068 
069 
070 
115 
123 
127 


mercury 
thallium 


(e)  Subpart  E— Drawing  with  Neat  Oils 
Subcategory. 

002  acrolein 

004  benzene 

007  chlorobenzene 

021  2,4,6-trichlorophenol 

023  chloroform 

034  2,4-dimethylphenol 

044  methylene  chloride 

066  bis  (2-ethylhexyl)  phthalate 

068  di-n-butyl  phthalate 

069  di-n-octyl  phthalate 

070  diethyl  phthalate 
115  arsenic 

123     mercury 
127    thallium 

(f)  Subpart  F— Dravking  with  Emulsions  or 
Soaps  Subcateogry. 

002    acrolein 
benzene 
chlorobenzene 
2,4,6-trichlorophenol 
chloroform 
2,4-dimeth>lphenol 
methylene  chloride 
bis  (2-ethylhevyl|  phthalate 
din-n-butyl  phthalate 
dm-n-octyl  phthalate 
diethyl  phthalate 
arsenic 


004 
007 

oa 

023 
034 

044 
066 
0t>8 
069 
070 
115 
123 
127 


mercury 

thalluim 
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Appendix  F— Toxic  Pollutants  Effectively 
Controlled  By  Technologies  Upon  Which  Are 
Based  Other  Effluent  Liaiilations  and 
Guidelines 

(a)  Subpart  A— Rolling  with  Neat  Oils 
Subcategory. 

118    cadmium 

120    copper 

122    lead  I 

124  nickel 

125  selenium 

(b)  Subpart  B— Rolling  with  Emulsions 
Subcategory. 

118    cadmium 
120    copper 
122     lead 

124  nickel 

125  selenium 

(c)  Subpart  C— Extrusion  Subcategory 
118    cadmium 

120    copper  i 

122     lead  ' 

124  nickel 

125  selenium 

(d)  Subpart  D— Forging  Subcategory 
118    cadmium 
120    copper 
122     lead 

124  nickel 

125  selenium 

(e)  Subpart  E— Drawing  with  Neat  Oils 
SubcategoryQ02 

118    cadmium 

120    copper 

122    lead  i 

124  nickel  I 

125  selenium 

(f)  Subpart  F— Drawing  with  Emulswns  or 
Soaps  Subcategory 

118    cadmium 

120    copper 

122     lead  i 

124  nickel 

125  selenium 

080  fluorene 

081  phenanthrene 

082  dibenzo{a,h)anthracene 

083  indeno(l,2.3-c.d)pyrene 

084  pyrene 

085  tetrachloroethylene 

086  toluene 

087  trichloroethylene 

088  vinyl  chloride 

067    endorsuifan  sulfate 

098  endrin 

099  endrin  aldehyde 

106  PCB-1242 

107  PCB-1254 

108  PCB-1221 

109  PCB-1232 

110  PCB-1248 

111  PCB-1260 

112  PCB-1016 
118    cadmium 
120    copper 
122     lead 

124  nickel  ' 

125  selenium 

Appendix  G — Toxic  Organic  Pollutants 
Which  Are  Not  Regulated  At  BAT  Because 
They  Are  Effectively  Controlled  By  BPT 
Limitations 

(a)  Subpart  A— Rolling  with  Neat  Oils 
Subcategory.  ■ 

001    acenaphthene  '         / 


022  p-chloro-m-cresol 

024  2-chlorophenol 

035  2.4-dinitrotoluene 

037  1.2-diphenylhydrazine 

038  efhylbenzene 

039  fluoranthene 

054  Isophorone 

055  naphthalene 

062  N-nitrosodiphenylaraine 

06o  phenol 

072  benzo-(a)  pyrene 

074  3,4-benzof!uoranthene 

075  benzo(k]  fluoranthene 

076  chrysene 

077  acenaphthylene 

078  anthracene 

079  benzo(ghi)per>lene 

080  fluorene 

081  phenanthrene 

082  dibenzo(a.h)anthracene 

083  indeno(1.2.3-c.d)pyrene 

084  pyrene 

085  tetrachloroethylene 

086  toluene 

087  trichloroethylene 

088  vinyl  chloride 

097  endosulfan  sulfate 

098  endrin 

099  endrin  aldehyde 

106  PCB-1242 

107  PCB-1254 

108  PCB-1221 

109  PCB-1232 

110  PCB-1248 

111  i'CB-1260 

112  PCB-1016 

(b)  Subpart  B— Rolling  with  Emulsions. 

001  acenaphthene 

022  p-chloro-m-cresol 

024  2-chlorophenol 

035  2.4-dinitrotoluene 

037  1,2-diphenylhydrazine 

038  ethylbenzene 

039  fluoranthene 

054  isophorone 

055  naphthalene 

062  N-nitrosodiphenylamine 
065     phenol 

072  benzo(a)pyrene 

074  3.4-benzonuoranthene 

075  benzo(k)fluoranthene 

076  chrysene 

077  acenaphthylene 

078  anthracene 

079  benzo(ghi)perylene 

080  fluorene 

081  phenanthrene 

082  dibenzo(a,h)anthracene 

063  indeno(l,2.3-c.d)pyrene 
984  pyrene 

085  tetrachloroethylene 

986  toluene 

087  trichloroethylene 

088  vinyl  chlonde 

09"     endosulfan  sulfate 

098  endnn 

099  endnn  aldehyde 

106  PCB-1242 

107  PCB-1254 

108  PCB-1221 

109  PCB-1232 

110  PCB-1248 

111  PCB-1260 

112  PCB-1016 

(c)  Subpart  C— Extrusion  Subcategory. 
001    acenaphthene 


022     p-chloro-m-cresoI 
024    2-chlorophenol 
035    2,4-dinitrotoluene 

037  1.2-diphenylhydrazine 

038  ethylbenzene 

039  fluoranthene 

054  isophorone 

055  naphthalene 

062    N-nitrosodiphenylamine 

065    phensol 

072     benzo(a)pyrene 

074  3,4-benzonuoranthene 

075  benzo(k)fluoranthene 

076  chrysene 

077  acenaphthylene 

078  anthracene 

079  benzo{ghi)perylene 

080  fluorene 

081  phenanthrene 

082  dibenzo{a,h)anthracene 

083  indeno(1.2,3-c.d)pyrene 

084  pyrene 

085  tetrachloroethylene 

086  toluene 

087  trichloroethylene 

088  vinyl  chloride 

097  endosulfan  sulfate 

098  endrin 

099  endrin  aldehyde 

106  PCB-1242 

107  PCB-1254 

108  PCB-1221 

109  PCB-1232 

110  PCB-1248 

111  PCB-1260 

112  PCB-1016 

[d)  Subpart  D — Forging  Subcategory. 

001  acenaphthene 

022  p-chloro-m-cresol 

024  2-chlorophenol 

035  2,4-dinitrotoluene 

037  1.2-diphenylhydrazine 

038  ethylbenzene 

039  fluoranthene 

054  isophorone 

055  naphthalene 

062  N-nitrosodiphenylamine 

065  phenol 

072  benzo(a)pyrene 

074  3.4-benzofluoranthene 

075  benzo(k)fluoranthene 

076  chrysene 

077  acenaphthylene 

078  anthracene 

079  benzo(ghi)perylene 

080  fluorene 

081  phenanthrene 

082  dibenzo(a,h)anthracene 

083  indeno(1.2,3-c.d)pyrene 

084  pyrene 

085  tetrachloroethylene 

086  toluene 

087  trichloroethylene 

088  vinly  chloride 

097  endosulfan  sulfate 

098  endrin 

099  endrin  aldehyde 

106  PCB-1242 

107  PCB-1254 

108  PCB-1221 

109  PCB-1232 

110  PCB-1248 

111  PCB-1260 

112  PCB-1016 
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(e)  Subpart  E — Drawing  with  Neat  Oils 
Subcategory. 

001  acenaphthene 

022  p-chloro-m-cresol 

024  2-chlorophenol 

035  2,4-dinitrotoluene 

037  1,2-diphenylhydrarine 

038  ethylbenzene 

039  fluoranthene 

054  isophorone 

055  naphthalene 

062  N-nitrosodiphenylamine 

065  phenol 

072  benzo(a)pyTene 

074  3,4-benzonuoranthene 

075  benzo(k)fluoranthene 

076  chrysene 

077  acenaphthylene 

078  anthracene 

079  benzo(ghi)perylene 

080  fluorene 

081  phenanthrene 

082  dibenzo(a,h)anthracene 

083  indeno(l,2,3-c.d)pyrene 

084  pyrene 

085  tetrachloroethylene 

086  toluene 

087  trichloroethylene 

088  vinyl  chloride 

097  endosulfan  sulfate 

098  endrin 

099  endrin  aldehyde 

106  PCB-1242 

107  PCB-1254 

108  PCB-1221 

109  PCB-1232 

110  PCB-1248 

111  PCB-1260 

112  PCB-1016 

(0  Subpart  F — Drawing  with  Emulsions  or 
Soaps  Subcategory. 

001  acenaphthene 

022  p-chloro-m-cresoI 

024  2-chlorophenol 

035  2,4-dinitrotoluene 

037  1,2-diphenylhydrazine 

038  ethylbenzene 

039  fluoranthene 

054  isophorone 

055  naphthalene 

062  N-nitrosodiphenylamiae 

065  phenol 

072  benzo(a)pyrene 

074  3,4-benzofluoranthene 

075  benzo{k)f!uoranthene 
0"6  chrysene 

077  acenaphthylene 

078  anthracene 

079  benzo(ghi)perylene 

080  fluorene 

081  phenanthrene 

082  dibenzo(a,h)anthracene 

083  indeno(l,2,3-c,d)pyrene 

084  pyrene 

085  tetrachloroethylene 

086  toluene 

087  trichloroethylene 

088  vinyl  chloride 

097  endosulfan  sulfate 

098  endrin 

099  endrin  aldehyde 

106  PCB-1242 

107  PCB-1254 

108  PCB-122i 

109  PCB-1232 

110  PCB-1248 


111  PCB-1260 

112  PCB-1016 

For  the  reasons  set  out  in  the 
preamble,  EPA  proposes  to  add  a  new 
Part  467  to  read  as  follows: 

PART  467— ALUMINUM  FORMING 
POINT  SOURCE  CATEGORY 

General  Provisions 

Spc, 

467.01  Applicability. 

467.02  General  definitions. 

467.03  Monitoring  and  reporting 
requirements. 

467.04  Compliance  date  for  PSES. 

Subpart  A— Rolling  Wltti  Neat  Oils 
Subcategory 

467.10  Applicdbility;  description  of  the 
rolling  with  neat  oils  subcategory. 

467.11  Specialized  definitions. 

467.12  Effluent  limitations  representing  the 
degree  of  effluent  reduction  atlainat)le  by 
the  application  of  the  best  practicuble 
control  technology  currently  available 

467.13  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attaindble  by 
the  application  of  the  best  availdble 
technology  economically  achie\able, 

4G7.14    New  source  performance  standards. 

467  ] 5     Pretreatment  standards  for  existing 
sources. 

46", 16     Pretreatment  standards  for  ntw 
sources. 

467,17     Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology,  [Reserved] 

Subpart  B — Rolling  With  Emulsions 
Subcategory 

467.20  Applicability:  description  of  the 
rolling  with  emulsions  subcategory 

467.21  Specialized  definitions. 

467.22  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available. 

467.23  Effluent  limitations  reprcspnting  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 

46''.24     New  source  performance  standards. 
46". 25     Pretreatment  standards  for  existirg 
sources. 

467.26  Pretreatment  standards  fur  new 
sources. 

467.27  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology.  (Reserved) 

Subpart  C — Extrusion  Subcategory 

467.30  Applicabihty;  description  of  tne 
extrusion  subcategory. 

467.31  Specialized  definitions. 

467.32  Effluent  limitations  representing  the 
degree  of  eOluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available. 

467.33  Effluent  hmitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
tedmology  economically  achievable. 

467.34  New  source  performance  standards. 


dec* 

467 JJS     Pretreatment  staadardt  for  existing 
sources. 

467.36     Pretreatment  standards  for  new 
sources. 

46~  37     Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
poliulunt  control  technolojjv    jRcservfclJ 

Subpart  D — Forging  Subcategory 

467.40  Applicability,  de&t.r;; : inn  of  ihe 
forging  »ubcaleg(irj' 

467.41  Speciahzed  dpfinitior.s 

467.42  Effluent  limitations  representing  the 
degree  of  effluent  reduclion  at'ain.ibie  by 
the  application  of  Ihe  best  practu.able 
control  technologv  currently  available. 

j  Reserved] 

4(ir  43     Effluent  linutations  representing  the 
degree  of  efRaent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable. 
(Rcservpril 

46"  44     New  source  pcformance  standards 

(.vsrei. 

467.45    Pretreatment  standards  for  existing 
sources. 

467  46     rVetreatmenl  standards  for  new 
sources. 

467.47     Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology.  (ReservedJ 

Subpart  E— Drawing  With  Neat  Oils 
Subcategory 

46"  50    Applicability:  description  of  the 
drawing  with  neat  oils  subcategory. 

467.51  Specialized  dermitions. 

467.52  Effluent  limitations  representing  the 
degree  of  effluent  rerfuction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available. 

467.53  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technologv  economically  achievable. 

467.54  New  source  performance  standards. 

467.55  Prelreatn:cnt  standards  for  existing 
sources. 

467.56  Pretreatment  standards  for  new 
sources. 

467.57  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology.  (Reserved) 

Subpart  F — Drawing  With  Emulsions  or 
Soaps  Subcategory 

46"  bO     AppLcabihty  description  of  the 
drrtWing  with  emulsions  or  soaps 
subcategory 

467  61     Specialized  definitions 

46"  62     Effluent  limitations  representin^j  the 
deg'ee  of  effluent  reduction  attainaliie  by 
the  application  of  the  best  practicatile 
control  technology  currently  a\  aiiable 

467.63  fLffluenl  hmitations  representing  tne 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 

467.64  New  source  performance  standards. 

467.65  Pretreatment  standards  for  existing 
sources. 

467.66  Pretrestroent  standards  for  new 
sources  (PSNS). 
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467.67    Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology.  [Reserved) 
Authority:  Sees.  301,  304  (b),  (c),  (e),  and 
(g),  306  (b)  and  (c),  307  and  501,  Clean  Water 
Act  (Federal  Water  Pollution  Control  Act 
Amendments  of  1972,  as  amended  by  Clean 
Water  Act  of  1977)  (the  "Act");  33  U.S.C. 
1311,  1314  (b),  (c),  (e),  and  (g),  1318  (b)  and  (c), 
1317  (b)  and  (c),  and  1361;  86  Stat.  816,  Pub.  L 
92-500;  91  Stat.  1567,  Pub.  L.  95-217. 

General  Provisions 

§  467.01    Applicability. 

This  part  applies  to  any  aluminum 
fonning  plant  which  discharges  or  may 
discharge  pollutants  to  waters  of  the 
United  States  or  which  introduces  or 
may  introduce  pollutants  into  a  publicly 
owned  treatment  worics.  Aluminum 
forming  includes  commonly  recognized 
forming  operations  such  as  rolling, 
drawing,  extruding,  and  forging  and 
related  operations  such  as  heat 
treatment,  casting,  and  surface 
treatments.  The  surface  treatments  of 
anodizing  and  conversion  coating  when 
conducted  as  integral  parts  of  the 
aluminum  forming  process  are 
considered  as  etch  lines  and  are  not 
considered  for  regulation  under  the 
Metal  Finishing  provisions  of  40  CFR 
Part  413.  Casting  aluminum  when 
performed  as  an  integral  part  of 
aluminum  forming  and  located  on-site  at 
an  aluminimi  forming  plant  is 
considered  an  aluminum  forming 
operation  and  is  covered  under  these 
guidelines.  When  aluminum  forming  is 
performed  on  the  same  site  as  primary 
aluminum  reduction  the  casting  shall  be 
regulated  by  the  nonferrous  metals 
guidelines  if  there  is  no  cooling  of  the 
aluminum  prior  to  casting.  If  the 
aluminum  is  cooled  prior  to  casting  then 
the  casting  shall  be  regulated  by  the 
aluminum  forming  guidelines. 

§467.02    Gcrwral  definitions.      ' 

In  addition  to  the  definitions  set  forth 
in  40  CFR  Part  401,  the  following 
definitions  apply  to  this  part: 

(a)  "Aluminum  forming"  is  a  set  of 
manufacturing  operations  in  which 
aluminum  and  aluminum  alloys  are 
made  into  semifinished  products  by  hot 
or  cold  working. 

(b)  "Ancillary  operation"  is  a 
manufacturing  operation  that  has  a  large 
flow,  discharges  significant  amounts  of 
pollutants  and  may  not  be  present  at 
every  plant  in  a  subcategory,  but  when 
present  it  is  an  integral  part  of  the 
aluminum  forming  process. 

(c)  "Contact  cooling  water"  is  any 
wastewater  which  contacts  the 
aluminum  workpiece  or  the  raw 
materials  used  in  forming  aluminum. 


(d)  "Continuous  casting"  is  the 
production  of  sheet,  rod,  or  other  long 
shapes  by  solidifying  the  metal  while  it 
is  being  poured  through  an  open-ended 
mold  using  little  or  no  contact  cooling 
water.  Continuous  casting  of  rod  and 
sheet  generate  spent  lubricants  and  rod 
casting  also  generates  contact  cooling 
water. 

(e)  "Degassing"  is  the  removal  of 
dissolved  hydrogen  from  the  molten 
aluminum  prior  to  casting.  Chemicals 
are  added  and  gases  are  bubbled 
through  the  molten  aluminum. 
Sometimes  a  wet  scrubber  is  used  to 
remove  excess  chlorine  gas. 

(f)  "Direct  chill  casting"  is  the  pouring 
of  molten  aluminum  into  a  water-cooled 
mold.  Contact  cooling  water  is  sprayed 
onto  the  aluminum  as  it  is  dropped  into 
the  mold,  and  the  aluminum  ingot  falls 
into  a  water  bath  at  the  end  of  the 
casting  process. 

(g)  "Drawing"  is  the  process  of  pulling 
metal  through  a  die  or  succession  of  dies 
to  reduce  the  metal's  diameter  or  alter 
its  shape.  There  are  two  aluminum 
forming  subcategories  based  on  the 
drawing  process.  In  the  drawing  with 
neat  oils  subcategory,  the  drawing 
process  uses  a  pure  or  neat  oil  as  a 
lubricant.  In  the  drawing  with  emulsions 
or  soaps  subcategory,  drawing  process 
uses  an  emulsion  or  soap  solution  as  a 
lubricant. 

(h)  "Emulsions"  are  stable  dispersions 
of  two  immiscible  liquids.  In  the 
aluminum  forming  category  this  is 
usually  an  oil  and  water  mixture. 

(i)  "Cleaning  or  etching"  is  a  chemical 
solution  bath  and  a  rinse  or  series  of 
rinses  designed  to  produce  a  desired 
surface  finish  on  the  workpiece.  This 
term  includes  air  pollution  control 
scrubbers  which  are  sometimes  used  to 
control  fumes  from  chemical  solution 
baths.  Conversion  coating  and  anodizing 
when  performed  as  an  integral  part  of 
the  aluminum  forming  operations  are 
considered  cleaning  or  etching 
operations.  When  conversion  coating  or 
anodizing  are  covered  here  they  are  not 
subject  to  regulation  under  the 
provisions  of  40  CFR  Part  413,  Metal 
Finishing. 

(j)  "Extrusion"  is  the  application  of 
pressure  to  a  billet  of  aluminum,  forcing 
the  aluminum  to  flow  through  a  die 
orifice.  The  extrusion  subcategory  is 
based  on  the  extrusion  process. 

(k)  "Forgmg"  is  the  exertion  of 
pressure  on  dies  or  rolls  surrounding 
heated  aluminum  stock,  forcing  the 
stock  to  change  shape  and  in  the  case 
where  dies  are  used  to  take  the  shape  of 
the  die.  The  forging  subcategory  is 
based  on  the  forging  process. 

(1)  'Heat  treatment "  is  the  application 
of  heat  of  specified  temperature  and 


duration  to  change  the  physical 
properties  of  the  metal. 

(m)  "In-process  control  technology"  is 
the  conservation  of  chemicals  and  water 
throughout  the  production  operations  to 
reduce  the  amount  of  wastewater  to  be 
discharged. 

(n)  "Neat  oil"  is  a  pure  oil  with  no  or 
few  impurities  added.  In  aluminum 
forming  its  use  is  mostly  as  a  lubricant. 

(o)  "Rolling"  is  the  reduction  in 
thickness  or  diameter  of  a  workpiece  by 
passing  it  between  lubricated  steel 
rollers.  There  are  two  subcategories 
based  on  the  rolling  process.  In  the 
rolling  with  neat  oils  subcategory,  pure 
or  neat  oils  are  used  as  lubricants  for 
the  rolling  process.  In  the  rolling  with 
emulsions  subcategory,  emulsions  are 
used  as  lubricants  for  the  rolling 
process. 

(p)  The  term  "Total  Toxic  Organics 
(TTO)"  shall  mean  the  sum  of  the 
masses  or  concentrations  of  each  of  the 
following  toxic  organic  compounds 
which  is  found  in  the  discharge  at  a 
concentration  greater  than  0.010  mg/l: 


p-chloro-m-cresol 

2-chlorophenol 

2,4-dini(rotoluene 

1 .2-diphenylhy(irazine 

ethylbenzene 

fluoranthene 

isophorone 

naphthalene 

N-nitrotodiphenylamine 

phenol 


benzo(a)pyrene 
3.4-benzofluoranthene 
benzo(k)fluoranthene 
chrysene 
arenaphlhylene 
anthracene 
benzo(ghi)perylene 
fluorene 
phenanthrene 
dibenzo(a.hjanthrac«ns 
indeno(1.2.3-c.d)pyrene 
pyrene 

tetrachloroelhylene 
toluene 

tnchloroelhylene 
vinyl  chloride 
endosulfan  sulfate 
endrin 

endnn  aldehyde 
PCB-1242.  1254,  1221 
PCB-1232,  124a  1260, 
1016 

[q)  "Stationary  casting"  is  the  pouring 
of  molten  aluminum  into  molds  and 
allowing  the  metal  to  air  cool, 

(r)  "Wet  scrubbers"  are  air  pollution 
control  devices  used  to  remove 
particulates  and  fumes  from  air  by 
entraining  the  pollutants  in  a  water 
spray. 

(s)  "BPT"  means  the  best  practicable 
control  technology  currently  available 
under  Section  304(b)(1)  of  the  Act. 

(t)  "BAT"  means  the  best  available 
technology  economically  achievable 
under  Section  304(b)(2)(B)  of  the  Act. 

(u)  "BCT"  means  the  best 
conventional  pollutant  control 
technology,  under  Section  304(b)(4]  of 
the  Act. 

(v)  "NSPS"  means  new  source 
performance  standards  under  Section 
306  of  the  Act. 
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(w)  "PSES"  means  pretreatment 
standards  for  existing  sources,  under 
Section  307(b)  of  the  Act. 

(x)  "PSNS"  meeins  pretreatment 
standards  for  new  sources,  under 
Section  307(c)  of  the  Act. 

(y)  The  production  normaUzing  mass 
(/kl^)  for  each  core  or  ancillary 
operation  is  the  mass  (off-kkg  or  off-lb) 
processed  through  that  operation. 

(z)  The  term  "off-kilogram"  (off- 
pound)  shall  mean  the  kilograms 
(pounds)  of  product  from  the 
manufacturiiig  process.  When  a  material 
must  be  passed  more  than  one  time 
through  a  process,  (e.g.  double  drawTi 
wire)  the  kilograms  of  product  from  each 
pass  shall  be  considered  to  be  off- 
kilograms. 

§  467.03    Monitoring  and  reporting 
requirements. 

The  following  special  monitoring  and 
reporting  requirements  apply  to  all 
facilities  controlled  by  this  regulation. 

(a)  Periodic  analyses  for  cyanide  as 
may  be  required  under  Part  122  or  403  of 
this  chapter  is  not  required  when  both  of 
the  following  conditions  are  met. 

(1)  The  first  wastewater  sample  of 
each  calendar  year  has  been  analyzed 
and  found  to  contain  less  than  0.07  mg/l 
cyanide. 

(2)  The  owner  or  operator  of  the 
aluminum  forming  plant  certifies  in 
writing  to  the  POTW  authority  or  permit 
issuing  authority  that  cyanide  is  not  and 
will  not  be  used  in  the  aluminum 
process. 

(b)  As  an  alternative  monitoring 
procedure  for  pretreatment,  the  POTW 
user  may  measure  and  hmit  oil  and 
grease  to  the  levels  shown  in 
pretreatment  standards  in  lieu  of 
measuring  and  regulating  total  toxic 
organics  (TTO). 

(c)  The  "monthly  average"  regulatory 
values  shall  be  the  basis  for  the  monthly 
average  discharge  limits  in  direct 
discharge  permits  and  for  pretreatment 
standards.  Compliance  with  the  monthly 
discharge  limit  is  required  regardless  of 
the  number  of  samples  analyzed  and 
averaged. 

§  467.04    Compiianca  date  for  PSES. 

The  compliance  date  for  PSES  under 
this  regulation  is  proposed  to  be  three 
years  after  the  date  of  promulgation. 

Subpart  A— Rolling  Witti  Neat  Oils 
Subcategory 

{467.10    AppUcabUity;  dsscriptton  of  th« 
rolling  with  naat  oils  subcategory. 

This  subpart  applies  to  discharges  of 
polutants  to  waters  of  the  United  States, 
and  introductions  of  pollutants  into 
publicly  owned  treatment  works  from 


the  core  and  the  ancillary  operations  of 
the  rolling  with  neat  oils  subcategory. 

S  467.11    Specialized  definitions. 

For  die  purpose  of  this  subpart: 

(a)  The  "core"  of  the  rolling  with  neat 
oils  subcategory  shall  include  rolling 
using  neat  oils,  roll  grinding,  sawing, 
annealing,  stationary  casting. 
homogenizing  artificial  aging, 
degreasing.  and  stamping. 

(b)  The  term  "ancillary  operation" 
shall  mean  any  operation  not  previously 
included  in  the  core,  performed  on-site, 
following  or  preceding  the  rolling 
operation.  The  ancillary  operations  shall 
include  continuous  rod  casting 
continuous  sheet  casting,  solution  heat 
treatment,  cleaning  or  etching. 

5  467.12    Efflaent  iimitations  representing 
the  degree  of  effluent  reduction  attainable 
by  ttie  appiication  of  the  best  practicable 
control  technology  currently  available. 

Except  as  provided  in  40  CFR  125. 30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations  for  the 
core  operation  and  for  the  ancillary 
operations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  availahle: 

Subpart  A 

[Cleaning  or  etching  scnjbbef  rnjuorj 

I      BPT  effluent  (irmutioot 
Poltutani  Of  pollutant  property 


Maximum     [     Maximum 
tor  any  1      j    tor  montnty 
day  I      evBrage 


MgkKg  (pounds  oei  CJiion 
tos)  o(  aluminum  proc- 
essed 


Ctiroftflum .. 

Cyamd* 

Zinc „... 

Aluminum  . 

CM  and  Graase 

ousponoed  Sonoa......^ 

PM 


7.230 

5,000 

22.900 

78.400 

344,400 

706,000 

(') 


2,930 

2.0^0 

96M 

32  030 

206  :'00 

344,430 


'Within  the  range  ot  7  5  to  10  at  all  bmea 

Subpart  A 

tCteaning  or  etchtng  nnse] 


Pollutant  or  potlulant  pniperty 


BPT  ettluerrt  limitatiofTa 


Maximum 

lot  any  1 
day 


Maximum 

tor  monrniy 

avaraga 


Mg/kKg  (pouryls  per  billion 
Iba)   ol   aluminum   prop- 


Chromium _.... 

7,080 

4,890 

22.430 

78,700 

337,200 

681.300 

O 

2  870 

Cyand* 

2030 

7inr        

8440 

Akjmmum 

31  360 

C  arxt  Gnnm 

202  300 

5niiWani>«l  Soldi 

337.200 

pH....      _ „       _ 

d 

Subpart  A 

CCieafirij  or  elcfwig  batti) 


PolMsnt  or  poautani  proparty 


BPT  etfKjeni  lunutona 


Maxifrnrri  Ma 

iQr  a^    '  lex  ^'^y^r^d^ 

da>  averaix- 


/ 


JTi 


Mg/kkg  (pouryJs  per  t- 

lt>Si    of    8JLj'"^'^ijm    p-  :«c- 


OrnmLim         

85« 

583 

2718 

9300 

4.0660 

6.3610 

n 

346 

7w,r. 

'•4  5 

DM  wwl  r-^aa^m      

2  453  0 

4  068  0 

pM                                 

(1 

Withm  the  range  of  7  6  lo  10  at  a*  times 

Subpart  A 

tSokJiion  naai  traatrrwrt  contacl  cooinsj  mier] 


P'XX'^ 

BP'  eWuer 

'.  lirmta'JOns 

Polljtanl  0,  pohw-ra-i 

Maximum 

toi  any  1 

day 

Maximuni 
average 

Mg  kKg  (pounds  par  bAon 
lt»i   01   aknnuni  proo- 
eased 

Th  r>mii»«          

3.240 

2J40 

10.250 

35.060 

154,100 

315.800 

O 

1J10 
825 

r.vnrunB 

Zkk          _ 

4  320 

AUjrnjrv.KTi           ,,_ __ 

.. 

14  330 

rk  anrt  (^raaHf  ..,      . 

92  500 

S«ispenrt«rt  Sr>l»1<i         _ 

154,100 
(1 

pH                                                

'Within  the  range  o«  7  5  to  10  at  •«  timos. 

Subpart  A 

[ContKXiOus  &-*>ee'  cast%  s>^^*  iuD''ca"'') 

BPT  efllueni  kmitationa 
Polij:a-i!  or  pollutant  property      ,,  Maxwriurr  lor 

'  average 


Mg  'Kkg  (pounds  par  WHioo 
fcsl  ot  aluminum  processed 


078 
054 
2.45 

6.38 
36.8 
75.6 
(■) 

032 

r,i»wt«           ._ 

0-22 

ZlTC 

Aiiimir*im             

103 
343 

22  1 

Sjspeooed  Sofcrta           

368 

'Withm  the  tanoe  at  7  5  to  10  all 

Subpart  A 

I  Co^e  wTt^  a^  snrieaiirvg  tjrnac*  sc^  jtx>e'  ] 


Poiijtant  or  polijtant  proper 


BPT  effluent  timitationa 


MaxiTTxjrr.  lor 
any  1  day 


Maxmu'^  'or 
monttilv 
average 


Mg'kkg  (pour>ds  per  billion 
t»st  ol  aiurrwium  processed 


Chronaum.. 

Cyarada 

Znc 


Alunmuni ...__ 
CW  and  Grease.. 


S«japended  Sokdi. 

P«  ~ 


161 

'  30 

125 

5  15 

57  1 

24  1 

1954 

798 

6566 

S15J 

1,760  J 

6566 

(') 

O 

'vmhl*  the  rang*  of  7J  to  10  at  M  ttnaa. 


'WBun  M  langa  ol  7.5  lo  10  ai  tf  i 
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Subpart  A 

(Core  wrthoot  an  annealing  hjmace  scnjtJber] 

BPT  e^fluGTrt  limrtations 


Pofluianl  Of  oollutam  property    ■  Maxnr,u,„  tor     "^^^[l'"' 


Mg/kKg  (pounds  per  Mlion 
fcs)  of  aiummum  processed 


Chrormjni 

Cyanide 

Zinc     

AiumirHjm       „„ 

Oil  and  Grease 

Suspefxled  Solids  - 

PH    


6.97 
4^1 

22.1 

75.5 
331,8 
679.8 

(•) 


2S2 
1  99 
9  29 
30  9 
199  0 
3316 
(') 


'  Within  me  range  o*  7,5  to  10  at  all  nines. 

$  467.13    Effluent  limitations  representing 
ttie  degree  of  effluent  reduction  attainable 
by  ttie  appiicatjon  of  ttie  t>est  available 
technology  economically  achievable. 

Except  as  provided  in  40  CFR 
§§  125.30-.32,  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
uf  the  best  available  technology 
economically  achievable: 

(a)  There  shall  be  no  discharge  of 
wastewater  pollutants  from  the  ancillary 
operation  of  the  cleaning  or  etch  line 
chemical  solution  bath. 

(b)  The  mass  of  pollutants  in  the  core 
and  ancillary  operations'  process 
wastewater,  except  the  wastewaters 
listed  in  paragraph  (a)  of  this  section 
shall  not  exceed  the  following  values: 

Subpart  A 

[Cleaning  or  etching  scrutitief  Ikjijor] 


PolHjtanI  or  pollutanl  property 


BAT  effluent  limitations 

Maximum  Maximum 

tor  any  1  for  monthly 

Oay  average 


Mg/kkg  (pound  per  billion 
Ibsl  ot  aluminum  proc- 
essed 


Chromium 
Cyanide  ,. 
Zinc  ,  ,., 
Aiummum 


Subpart  A 

(Cleaning  or  etching  nnse] 


BAi"  effluent  iimitatior>» 


Pollutani  or  poMutarrt  property 


Maximum 

lor  any  1 

day 


Maximum 

lor  monthly 

average 


Mg/kkg  (pound  per  6illk)n 
Itjs)  of  alumirHim  proc- 
essed 


Chfonwjfn — ,™, „..»... 

Cyanib* 

Z«: 

708 

489 

2.243 

7,672 
1 

287 
203 
944 

3  138 

Subpart  A 

tSoKrtion  heal  treatment  contact  cooling  waterl 


PoUutant  or  pollutant  property 


BAT  effluent  limitations 


tor  any  1 
day 


Maximum 

for  monttily 

average 


Mg/kkg  (pound  per  billion 
lbs)  of  aluminum  proc- 
essed 


856 

601 
2.710 
9.209 

347 

245 

7inr             

1,141 

Afijp^n^fffl 

3  789 

Subpart  A 

[Conhnuous  sneet  casling  speni  lubncanl] 


Pollutant  or  pollutant  property 


BAT  effluent  limttatjons 

Majomuin  Maximum 

tor  any  1      I    for  monthty 
day  I      average 


Mg/kkg  (pound  per  billton 
lbs)  of  aturrinum  proc- 
essed 


Chromium.... 

0.78 
5.54 
245 

8  39 

032 

Cyanide   

Zinc 





5  22 

1  03 

AJuminum 

3  43 

Subpart  A 

[Cora  with  an  annealing  furnace  scnjbtjer] 


Pollutant  or  pollutant  property 


BAT  effluent  limitations 


Maximum       Maximum  tor 
lor  any  1  monthly 

day  i      average 


Mg/kkg  (pound  per  billion 
lbs)  of  aluminum  processed 


Chromium _        

18.1 

7  30 

Cyanide 

1Z5 

515 

Zinc     _ „ 

571 

24  1 

Aluminum 

195  4 

79,9 

Subpart  A 

[Core  ivnnoi/t  an  annealing  furnace  scrubber] 


BAT  effluent  limitations 


Pollutant  or  pollutant  prooerty      ,,, .      '  Maximum  for 

Maximum  for         „^tf,^ 


any  1  day 


average 


Mg/kkg  (pound  per  billion 
lbs)  of  aluminum  processed 


Chromium „ 

Cyanide 

Zinc      _... 

Aluminum  .„„„«„ 


§  467. 14    New  source  performance 
standards. 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following 
performance  standards: 

(a)  There  shall  be  no  discharge  of 
wastewater  pollutants  from  the  ancillary 
operation  of  the  cleaning  or  etch  line 
chemical  solution  bath. 

(b)  The  mass  of  pollutants  in  the  core 
and  ancillary  operations'  process 
wastewater,  except  the  wastewaters 


listed  in  paragraph  (a)  of  this  section 
shall  not  exceed  the  following  values; 

Subpart  A 

(Cteaning  or  Etching  Scrubber  Liquor] 

NSPS  effluent  limitations 


Pollutani  or  polutant  property 


Maximum 

for  any  1 

day 


Maximum 

for  nxinthly 

average 


Mg/kkg  (pounds  per  t)illion 
lbs)  ol  aluminum  proc- 
essed 


Chromium _. 

715 

290 

Cyanide 

387 

155 

Zinc  

1.972 

812 

Aluminum        

5.857 

2.397 

Oil  and  Grease 

19,330 

19.330 

Suspended  Solids 

29,000 

21.270 

pH   

O 

O 

'Within  the  range  ol  7.5  to  10  at  all  times 

Subpart  A 

[Cleaning  or  Etching  Rinse] 


Pollutant  or  pollutant  property 


NSPS  effluent  limitations 


Maximum 

for  any  1 

day 


Maximum 

for  nxinthly 

average 


Mg/kkg  (pounds  per  billion 
lbs)  of  aluminum  proc- 
essed 


Chromium 

624 

337 

1.720 

5.109 
16.860 
25.290 

n 

253 

Cyanide 

135 

Zinc 

708 

2  091 

16.860 

Suspended  Solids 

18.550 

pH 

O 

'IWithin  ttie  rartge  of  7  5  to  10  at  all  times. 

Subpart  A 

[Solution  Heat  Treatmem  Contact  Cooling  Water] 


Pollutant  or  pollutant  property 


NSPS  effluent  limitations 


Maximum 

lor  any  1 

day 


Maximum 

tor  monthly 

average 


Mg/kkg  (pounds  per  billion 
lbs)  of  aluminum  proc- 
essed 


Chromium 

Cyanide 

Zinc 

Aluminum 

Oil  and  Grease 

Suspended  Solids, . 
pH 


754 

408 

2.078 

6.172 

20.370 

30.560 

(') 


306 

163 

856 

2.526 

20.370 

22.410 

(') 


'Within  the  range  of  7  5  to  10  at  all  times. 

Subpart  A 

[Continuous  Casting  Spent  Lubricant] 

'  I  . — 

NSPS  effluent  Hmitatkjns 


Pollutant  or  pollulant  property    |  ^^„^„  ,„ 
any  1  day 


Maximum  for 
monttily 
average 


Mg/kkg  (pounds  per  billion 
lbs)  of  ahiminum  processed 


0.68 
0.37 
188 
558 
18.S 

0  28 

CyarMe 

0  15 

Zinc 

0  77 

2  29 

OH  and  Grease 

185 

Chromium 

Cyanide 

Zinc  

Aiumtnum 

Oii  and  Grease 
Suspended  Sol 
pH 


Chromium 

Cvanide 

Zmc  

AUimintim 
Qi'  and  Grease 
Suspended  Sol 
pH 


ChfOTiium., 

Cyanide 

^inc     

TTO   


i  M  I 
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280 

1SB 

812 

2.397 

19.330 

21.270 

O 

253 
135 
7M 

2.091 

16.860 

18,550 

O 


306 

163 

esfl 

2.526 

20.370 

22.410 

(') 


0^ 

ais 

0.77 


Subpart  A— Continued 

rContinuous  Casting  Spem  Lubricant  i 


PoUutanl  o'  poitLiiant  properly 


Susperided  Solids.. 
pH 


NSPS  eftluem  limitations 


Maximum  lor 
any  1  day 


277 


Maximum  lor 
monthly 
average 

203 
(') 


'Within  the  range  of  7  5  to  iQ  at  ail  times 

Subpart  A 

[Core  With  an  Annealing  Furnace  Scrubt>er! 


Pollutant  Of  pollutant  property 


NSPS  effluent  limitations 


Maximum  lor 
any  1  day 


Maximum  for 
monthly 
average 


Mg/kkg  (pounds  per  billion 
lbs)  of  aluminum  processed 


Chromium _ 

Cyanide „ 

Zinc           

159 
859 

43  8 
130  1 
4293 
6440 

(') 

644 
343 
IB  1 

53  3 

Oil  and  Grease  

429  3 

472  3 

(') 

'Wittiin  ttie  range  of  7  5  to  10  at  all  limes. 

Subpart  a 

[Core  Without  an  Annealing  Furnace  Scrubber] 


PoUutanl  O'  pollutant  property 


NSPS  effluent  limitations 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


Mg/kkg  (pounds  per  billion 
lbs)  of  aluminum  processed 


Chromium 

Cyanide ..._ _ 

Z.nc  , 

Akjmintim 
Oi'  and  Grease 
Suspended  Solids 
pH 


Within  the  range  of  7  5  to  10  at  all  limes 

§  467. 1 5    Pretreatment  standards  for 
existing  sources. 

Except  aji  provided  in  40  CFR  403.7 
and  403.13,  any  existing  sourer  suhjiH  t 
Ui  this  subpart  which  introduces 
pcilhitants  into  a  publicly  ownfd 
treatment  works  must  comply  with  40 
CFR  Part  403  and  achieve  the  following 
pretreatment  standards  for  existing 
sources.  The  mass  of  wastewater 
pollutants  in  aluminum  forming  process 
wastewater  introduced  into  a  PO  IW 
shall  not  exceed  the  following  \alucs: 

Subpart  A 

Cleaning  or  Etching  Scrubber 


Pollutant  0'  pollutant  property 


PSES  effluent  limitations 


Maximum 
lor  any  1 

day 


Maximum 

for  monthly 

ave'aqe 


Mg'kkg  (pounds  per  billion 
lbs)  of  aluminum  proc- 
essed 


ChfQrnium 
Cyanide .... 
Zinc 
TTQ       


612 

329 

561 

232 

2.571 

1,083 

1.334 

Subpart  A — Continued 

Cleaning  ex  Etc'^iog  Scrubber 


PSES  effluent  limitations 

Pollutant  or  pollutant  property 

Maximum 

for  any  1 

day 

Maximum 

for  montfily 

average 

(M  and  Grease  (altemate  mooi- 
tofy  parameter) 

38.660 

23.200 

Subpart  A 

Cleaning  or  Etching  Pinse 


PSES  effluent  limitations 


Pollutant  or  pollutant  property 


Maximum 

lor  any  1 

day 


Maximum 

for  monthly 

average 


Mg.'kkg  (pounds  per  billion 
lbs)  ol  aluminum  proc- 
essed 


Chromium 

Cyanide „ » 

Zinc _ _ 

TTO 

Oil  and  Grease  (altemate  moni 
tonng  parameter) 


20,230 


Subpart  A 

Solution  Heal  Treatment  Ckintact  Cooling  Water 


Polluiani  or  pollutant  property 


PSES  effluenf  limitations 


Maximum 

for  any  1 

day 


Maximum 

tor  monthly 

average 


Mg/kkg  (pounds  per  billion 
lbs)  of  aluminum  proc- 
essed 


Chrofnium 

Cyanide  „ _ 

Zinc 

TTO 

Oil  and  Grease  (alternate  moni- 
toring parameter) 


Sjs.^a.rt  a 
Core  wilfioul  an  Annealing  Furnace  Scrubl)er 


PSES  effluent  limitations 


Pollutant  or  pollutant  property 


Maximum  Maximum 

lor  any  1  for  nxinthly 

day  I      average 


Mg/kkg  (pounds  per  billion 
lbs)  ot  aluminum  proc- 
essed 


Chromium 

Cyanide „ 

TTO " ~ S.. 

Oil  and  Grease  (alternate  moni 

tonng  paramelerl 


Subpart  A 

Core  with  an  Annealing  Furnace  Scrubt)er 


PSES  effluent  limitations 


^;j'lu'ant  0'  pol'ulani  prope^y 


Maximum 

(or  any  1 

day 


Maximum 

for  montfily 

average 


Mg/kkg  (pounds  per  billion 
lbs)  ot  aluminum  proc- 
essed 


Chrorr.ium.. 

CaniOe 


18.1 
12.S  I 


7.30 
5.15 


Subpart  A— Continued 

Core  ^  "  ^"  Annealing  ^umace  Scruooer 


PSESetfkjeni  limitations 

PolluUnt  Of  petulant  property 

Maximum 

for  any  1 

day 

Maximum 

tor  monthly 

average 

Zinc - 

TTO _ 

Oil  and  Oease  (ademaie  moni- 
tonng  parameterl „ 

57.1 
f          29JB 

856.6 

241 
5152 

Subpart  A 

Continuous  Sneel  Casting  LubncanI 


Pollutant  or  poDutanl  properly 


PSES  effluent  limitations 


Maximun     |    Maximum 
tor  any  1      I   lor  monthly 
day        I     average 


Mg/kkg  (pounds  per  bilkon 
ttK)  of  aluminum  proc 
essed 


Chromium-..,— . . 

Cyanide  .;., 

TTO 

Oil  and  Grease  (alternate 
tonng  parameter) 


§  467  'b     P-et'eatr^er'!;  sianaards  tc  new 
sources. 

Except  as  provided  in  40  C^i  R  4  i3  ~. 
any  new  source  subject  to  this  subpart 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources.  The  mass  of 
wastewater  pollutants  in  aluminum 
forming  process  wastewate  introduced 
into  a  POTW  shall  not  exceed  the 
following  values: 

Subpart  A 

(Oeaning  or  etctung  scrubber] 


Pollutant  or  pollutant  property 


PSNS  elftuent  Imitalions 


Maximum 

for  any  1 

day 


Maximum 

for  rTX>nthly 

average 


Mg/I(kg  (pound  per  bdlion 
lbs)  ol  aluminum  proc- 
essed 


Chromium 

Cyanide 

Zinc - 

TTO 

715 

387 

1.872 

1.334 

18,330 

290 

1S5 
812 

Oil  and  Grease  (alternate  moni- 
tonng  parameter) _ 

19.330 

Subpart  A 

[Cleaning  or  etctimg  nnsel 


Pollutant  or  pollutant  property 


PSNS  effluent  limitations 


Maximum         Maximum 
lor  any  1     1  fo'  montniy 
day         j      average 


Mg/kkg  (pound  per  bMon 
lbs)  o<  aluminum  proc- 


Chromium.. 
Cyanide 


624 
337  I 


253 

135 
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Subpart  A— Contioued 

[Ctaanmg  or  etchng  rmse] 


PSNS  effluent  fffnitafrons 


Po'lulanl  or  poAutant  ppoparty     |     Mgnmuni         Manmum 
for  any  1      '   for  monthfy 
day  average 


Subpart  A— Contouied 

[Core  wttboul  an  annealing  dimace  scrubber] 

I     PSNS  effluent  limitations 


Zinc   _ 

TTO 

CW  and  Grease  (alternate  mori- 
tonng  parameter) 


1,720 
1,164 


16,860 


708 


16,860 


^.jitularl  or  pc'tutdni  property 

MajrwTHrm  taf 
any  1  day 

Maxtonum  tor 

monthly 
average 

TTO                      

11.5 

165.8 

Oil     and     Grease     (attemale 
monitonng  parameter) 

165,8 

Subpart  A 

[Solution  heal  treatment  contact  cooling  wraler) 


Pollutanl  or  poikitant  propefty 


PSNS  effluent  limitations 

Maximum     |     Maximum 

fry  any  1      '   for  monthly 

day         I      average 


Mg.''kt^g  (pound  per  billion 
lbs)  of  aluminum  proc- 
essed 


Chrorraum „ 

Cyanide     

Zinc.,„ .-._„™ 

Oil  and  Grease  (alternate  moni- 
tonng parameter), 


754  ;  306 

408  !  163 

2.41&  I  856 

1.410  l..._ 


20,370 


20,370 


Subpart  A 

[Continuous  sheet  casting  lubrcari) 


Pollutant  or  poUutant  property 

PSNS  effluent  hmrtations 

Maximum  fof  ,  "'^"^l '" 

any  1  day            ™"'^ 
" '      ""'            average 

Mq.'kkg  (pourK)  per  bdlion 
lbs)  of  atumifMm  processed 

Chromium 

Cyanirlfl                                  

0  68  '                0  28 
37                        15 

Zinc 

TTO  

1.88                     .77 
1.27 

Oil     and     Grease     (artemate 
monitorrg  parameter) 

1 

18  5     1               18  5 

Subpart  A 

[Core  with  an  annealing  "urnace  scrjbCef] 

i     PSNS  effluent  limitations 
Pcilutant  or  pollutant  property    ]  y  ^           ,        Maxirrum  lor 

Chromium _     ._ 

Mq,  Khg  fpouna  per  Sillron 
lbs)  of  aluminum  processed 

159     !                 644 
8  59  !                  3.43 
43  8                       18.1 

29  6              

429  3                   J2^J 

Cfunoti 

7,r\r.      .                         

TTO _.   , 

Oil     and     Grease     (alternate 
moTJtonrg  parameter)  , 

Subpart  A 

ZoiQ  Without  an  anr>ealing  'urnace  scruttjer] 


PSNS  effluent  limitations 


Pollutant  Of  poUutam  property      fjtgf,rnum  lor     '^*'™'J'"  'Of 

monthly 


any  1  day 


average 


Wg,  kkg  (pound  per  billion 
lbs)  of  aluminum  processed 


Chromiuffl 
Cyarad* 
Zinc 


613 
3  32 
169 


2  49 
1  33 
696 


§467.17    Effluent  limitations 
representating  the  degree  of  effluent 
reduction  attainable  by  t>>e  application  of 
the  best  conventional  poUutant  control 
technology.  [Reserved] 

Subpart  B— Rolling  With  Emulsions 
Subcategory 

§  467.20    Applicability;  description  of  the 
rolling  with  emulsions  sut>category. 

This  subpart  applies  to  dischargers  of 
poliutants  to  waters  of  the  United  States 
and  introductions  of  pollutants  into 
publicly  owned  treatment  works  from 
the  core  and  the  ancillary  operations  of 
the  rolling  with  emulsions  subcategory. 

§  467.21    Specialized  definitions. 

For  the  purpose  of  this  subpart: 

(a)  The  "core"  of  the  rolling  with 
emulsions  subcategory  shall  include 
rolling  using  emulsions,  roll  grinding, 
stationary  casting,  homogenizing, 
artificial  aging,  annealing,  and  sawing. 

(b)  The  term  "ancillary  operation" 
shall  mean  any  operation  not  previously 
included  in  the  core,  performed  on-site, 
following  or  preceding  the  rolling 
operation.  The  ancillary  operations  shall 
include  direct  chill  casting,  solution  heat 
treatment,  cleaning  or  etching,  and 
degassing. 

§  467.22     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available. 

ELxcept  as  provided  m  40  CFR  125. 3C>- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available. 

Subpart  B 

[Cleaning  or  etching  'ic'^coi'    quor) 


Po>iLtart  or  po.jiani  property 


r-" 


9PT  effluent  limitations 

Maximum     '     Maximum 
tor  any  1      [   for  monthly 
day         I      average 


Mg.'Kkg  (pounds  per  billion 
lbs)  of  aluminum  proc- 
essed 


Subpart  B — Continued 

(Cleaning  or  etching  scrubber  liquor] 


Pollutant  Of  poHutant  property 


Cyanide 

Zinc   — 

Aluminum , 

Oil  and  Grease 

Suspended  Solids... 
pH 


BPT  effluent  Hmitations 


Maxknum 

for  any  1 
day 


5,000 

22,900 

78.400 

344,400 

706,000 

(') 


Maximum 

for  rrvonthly 

average 


2,070 

9,650 

32,030 

206,700 

344  400 

n 


Within  the  range  of  7  5  to  10  at  all  times 


Subpart  B 

[Cleaning  or  etching  rinse] 


BPT  effluent  limitations 


Pollutant  Of  pollutant  property 

Maximum 

for  any  1 

day 

Maximum 

for  monthly 

average 

Mg/kkg  (pounds  per  billion 
lbs)   ol   akjmmum   proc 
essed 

Chromium,.., „„.™ 

7,080 

4,890 

22,430 

76,700 

337,200 

691.300 

(  ) 

2  870 

Cyanide „ _ 

Zinc _ 

Aluminum „.. 

2,030 

9440 

31  360 

202  300 

Suspended  Sofids 

337,200 

(') 

'Within  the  range  of  7  5  to  10  at  all  times. 

Subpart  B 

[Cleaning  or  etching  bath] 


BPT  effluent  limitations 


PoHutant  or  pollutant  property   j  nia^.p^^—  f-,  '  Maximum  for 


any  1  day 


monthfy 
average 


Mg/kkg  {poiffids  per  billion 
lbs)  of  aluminum  processed 


Chromium 

Cyanide 

Zinc 

Aluminum 

Oil  and  Grease 

Suspended  Solids.. 
pH 


85.9 

348 

59  3 

246 

2719 

114  5 

930.0 

380  2 

4.088  0 

2.463  0 

8,381.0 

4,0880 

(') 

1) 

'  Witfiin  the  range  oi  7,5  to  10  a(  aH  times. 

Subpart  B 

[Solution  heat  Ireatmenl  contact  cooling  *aiet) 


BPT  effluent  hmitattons 


Pollutant  or  pollutanl  property 


Maximum  Maximum 

lor  any  1         tor  monlWy 
day  average 


Mg/kkg  (pounds  per  billion 
lbs)  of  aluminum  proc- 
essed 


3.240 

2,240 

10,250 

35,100 

154,100 

315,900 

(') 

Cyanide 

Zinc „ 

925 
4  320 

Aluminum , 

Oil  and  Grease  

14,400 
92  500 

Suspended  SoMs 

pH   _ 

'Within  the  range  ol  7,5  to  10  at  all  times. 


Chromiurri,, 


7  230 


2,930 
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2.070 

9,650 

32.030 

206,700 

344  400 

(') 


2870 

2.030 

94.10 

31,360 

202,300 

337.200 

(') 


84.0 

1145 

380  2 

2,453  0 

4.0880 

(> 


1  310 

925 

4,320 

M400 

92  500 

154,100 
I  ) 

Subpart  B 

(Direct  chill  casting  contact  cooling  ^ateil 


Pollutan!  or  pollutant  property 


BPT  effluent  limitations 


Maximum 

fo(  any  1 

day 


Maximum 

lor  monlfily 

average 


Mg/kkg  (pounds  per  billion 
lbs)  ol  aluminum  proc 
essed 


840 

580 

2.660 

9,100 
39,980 
81.960 
(') 

340 

Cyanide 

240 

Zinc .-. 

1  120 

3  720 

23  990 

Suspended  Solids „ 

39,980 

pH                  

(') 

'  Wtthin  the  range  of  7  5  to  10  at  all  times 


Subpart  B 

[Core] 


Pollutant  c  pollutant  property 


BPT  effluent  limitations 


Maximum  for 
any  1  day 


Maximum  foi" 
nfwnthly 
average 


Mg'kkg  (pounds  per  billion 
lbs)  of  aluminum  processed 


Cnromtum „ 

Cyanide    

38.3 

26  4 

121  2 

414  5 

1,822  0 

3,7350 

(') 

15.5 

11  0 

Zinc           

51  0 

Aiuminum          

169  5 

Oil  and  Grease 

1  093  0 

Suspended  Solids 

1  822  0 

pH     

(•) 

'Within  the  range  of  7  5  to  10  at  all  times 

§  467.23    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable. 

Except  as  provided  in  40  CFR  125,30- 
125,32,  any  existing  point  source  subject 
U)  this  subpart  must  achieve  the 
following  effluent  limitations 
[(•presenting  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
f'coi^.omically  achievable. 

(a)  There  shall  be  no  discharge  of 
process  wastewater  pollutants  from  the 
ancillary  operations  of  the  cleaning  or 
e!ch  line  chemical  solution  bath. 

(b)  The  discharge  of  process 
u.tstewater  pollutants  from  the  core  and 
(inriilary  operations  except  those  listed 
in  par;iRraph  (a)  of  this  section,  shall  not 
exceed  the  values  sc!  forth  below: 

Subpart  B 

[Cleaning  or  etching  scrubtier  liquor] 


BAT  effluent  limitations 


^1 


Pollutant  or  pollutant  property     I     Maiimum     i     Maximum 
fO'  any  '  (or  monttily 

Ody  average 


Wglikp  {pc^nds  per  bill'On 
lbs)  oi  alurninjTi  pror 
essed 


Cr^romium.. 

Cyanide 

Zinc       


812 
561 

2.571 


329 
232 

1  083 


Subpart  B— Continued 

(Cleaning  or  etcnmg  scrubtier  iKjuor] 


BAT  effluent  limitatmns 

Pollutant  Of  pollutant  fxoperty 

Maximum 

for  any  1 

day 

Maximum 

tof  monttily 

average 

Aluminum 

8.795 

3  596 

Subpart  B 

(Cleaning  or  etcfiing  rinse] 


Pollutant  or  pollutant  property 


BAT  effluent  limitations 


Maximum 

for  any  1 

day 


Maximum 

for  monthly 

average 


Mg'kkg  (pounds  per  billion 
tos)  of  aluminum  proc- 
essed 


Ctiromium.. 

Cyanide 

Zinc 

Aluminum .. 


SuBp^aRT  E 
tSolution  heat  treatment  contact  cooling  water] 


Pollutant  or  pollutant  property 


BAT  effluent  limitations 


Maximum 

for  any  I 

day 


Maximum 

lor  monttily 

average 


Mg  'kkg  (pounds  per  billion 
lbs)  of  aluminum  proc- 
essed 


Chromium.  .. 

856 

591 

2,710 

9.269 

347 

Cyanide 

Zinc 

Aluminum 

245 
1.141 
3  789 

Subpart  B 

(Direct  chill  casting  contact  cooling  water] 


Pollutant  or  pollutant  property 


BAT  effluent  limitations 


Maximum 
for  any  1 

day 


Maximum 

for  monttily 

average 


Mg/kkg  (pounds  ^r  billion 
lbs)  of  aluminum  proc- 
essed 


Chromium  ... 

Cyanide , 

Zinc 

Aluminum  .. 


Subpart  B 

(Core] 


Pollutant  or  pollutant  property 


BAT  effluent  limitations 


Maximum  for 
any  1  day 


Maximum  for 
montnly 
average 


Mg.'kkg  (pounds  per  billion 
lbs)  of  aluminum  processed 


Chromium . 

38.3 

26.4 

1212 
4145 

155 

Cvanide 

110 

Zinc           „ „ 

Aluminum „  . 

510 

169  5 

§  467.24     New  source  performance 
standards. 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following 
performance  standards: 

(a)  There  shall  be  no  discharge  of 
process  wastewater  pollutants  from  the 
ancillary  operations  of  the  cleaning  or 
etch  line  chemical  solution  bath. 

(b)  The  discharge  of  process 
wastewater  pollutants  from  the  core  and 
ancillary  operations  except  those  listed 
in  paragraph  (a)  of  this  section,  shall  not 
exceed  the  values  set  forth  below: 

Subpart  B 

(Cleaning  or  etching  sciubtor  liquor] 


Pollulant  or  pollutant  property 


NSPS  effluent  kcmtalons 


Maxmum 

tor  any  1 

Oat 


Maximum 

tor  monttily 

average 


Mg/kkg  (pound  per  Mkon 
bs)  of  aluminum  proc- 


Chromium 
Cyanide ..., 

Zinc 

Aluminum 

Oil  and  Grease 
Suspended  Solids 
pH 


'Within  the  range  of  7  5  lo  10  at  all  tmes 


I 


Subpart  B 

(Oeaning  or  etching  nnse) 


Pollulant  or  pollutant  property 


NSPS  effluent  kmitalions 


Maximum 

lor  any  I 

day 


Maximum 

for  monthly 

average 


Mg/kkg  (pound  per  billion 
lbs)  of   akiminum  proc- 


Chromium.. 
Cyanide 

Zinc    


Aluminum      

Oil  and  Grease 

Suspended  SoMIS.. 

pH    -.... 


624 
337 

1,720 

5,110 

16.860 

25.290 

('» 


2S3 
13S 

708 

2.090 

16.660 

18.550 

CI 


'  WiVim  the  range  ol  7  S  u  10  «  alUmes, 

Subpart  B 

(Solution  heat  treatmeni  contact  cooling  wate-1 


NSPS  etfkjent  Imitations 


Pollulant  or  pollutant  property 


Mg/kkg  (pound  per  billion 
lbs)  of  akunnum  proc- 
essed 


Chromium 

Cyanide 

754 
408 

ton 

6.172 

20.370 

30.560 

(') 

306 

183 

Zinr          

sse 

Aluminum ,^.„ 

2.526 

0'!  and  Grease 

Suspended  Solida... 
pH 



20.370 

22410 

Ct 

■ 

■  Within  the  range  ol  75  to  10  at  ai  tunas. 
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Subpart  B 


[Direct  c-*^ilt  rastirq  contact  cooing  Ad'' 


;    NSPS  effluent  tmrtations 
Poilytart  Df  pollutant  ofoer^i  Ma;«ir!ur  Maxtmum 

'0»  ?ny   '  'or  mort&tf 

day  average 


Mg/kkg  (pound  per  bilHon 
tm  of  aluminum  proc- 


wud 

740 

400 

2,CB9 

6.0B7 

193B0 

29,965 

(') 

300 

ry^nirlfl     

160 

^■nn               ,    ,,,                 ,.    .      ,    , 

840 

A,(.m<rum                  »_™. 

~ti  and  jrease        — 

Suspended  SoijQs ..«.«......_... 

2.479 
19.990 
21  989 

pH    _ „... 

(') 

'  n  'ne  '3nge  r*  "^  5  to  to  at  a-'t  tirnes 


Slbpart  3 


[CofeJ 


NSPS  effluent  HmitaSons 


^oHutan!  Of  poHuiant  3fooefty 


Maximum  for 
any  1  day 


Maximum  for 
montfily 
average 


UgJltkg  (pound  per  Miion 
lbs)  of  aluminum  processed 


337 

82 

92  9  ' 
2760 
9110 
1,367  0 

(') 

13.7 

^y^mrj^a                       _ _ 

7.3 

7  rv                                         

aaa 

i  iLiP^inum ...„.......„.-., 

Gil  and  Grease          

113.0 

9110 
1.002  0 

pH  

(') 

■  Within  the  ranqe  of  7  5  to  1 0  at  all  'imes 


§  467.25    Pretreatment  standards  for 
existir)g  sources. 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  403  and  achieve  the  following 
pretreatment  standards  for  existing 
sources.  The  mass  of  wastewater 
pollutants  in  aluminum  forming  process 
wastewater  introduced  into  a  POTW 
shall  not  exceed  the  following  values: 

Subpart  B 

tCieartng  or  etching  scruDOef] 

PSES  etlluent  iimtato'-s 

Pollutant  or  pollutant  property         MaitmuTTi  Maxirn^jn 

for  an',  1  tor  monthly 

day  average 

Mg/kkg  (pound  pel  piiiion 
lbs)  Ot  alunrn^r^  proc- 
essed 


Chromium,, 
Cyanide  .... 

Zinc __ 

TTO 


Ol  and  Grease  (female  moni. 
tonng  parameter      


812 

S61 
2,571 
1,334 

38.680 


329 
232 

1.083 


23.200 


Subpart  B 

{Cleaning  or  etcfvng  rmse] 


PSES  effluent  limrtations 


Pollutant  or  pollutant  property 


Maximum 
tor  any  1 

day 


Maximum 

Ifw  monthly 

^yeragp 


Mg/Kkg  (pound  per  billion 

tos)    of    al'.'^wum    proc- 


Chromium 

708 

287 

Cyanide _ 

489 

203 

Zinc _ 

2,243 

944 

TTO _.. 

1.164 

Oil  and  Grease  (alternate  moni- 

tonrig  parameter _.. 

33.720 

20,230 

Subpart  B 

[Solution  heal  treatment  contact  cooling  water] 


Pollutant  or  pollutant  property 


PSES  effluent  limitations 


Maximum     1     Maximum 
for  ar>y  1      .   for  monthly 
day         I      average 


Mg/kkg  (pound  per  billion 
lbs)  of  aluminum  proc- 
essed 


Chromium.. 

Cyanide 

Zinc _ 

TTO „ 


Oil  arxj  Grease  (alternate  mor»- 
loring  parameter _ 


856 

591 

2.710 

1,410 

40  740 


347 

245 

1,141 


Subpart  B 

(Oirecl  chill  casting  contact  cooimg  ivatcf; 


Polfiitant  or  pollutant  property 


PSES  effluent  limitations 


Maximum 

tor  any  1 

day 


Maximum 

for  monthly 

average 


Mg'Mrg  (pound  per  biltion 
it:;si  ot  aluminum  proc- 
essed 


Chromium.; 

840 
580 

2.660 

1.380 

340 

240 

1.120 

7inr         

TTO     

Oil  and  Grease  (altarnate  moni- 
toring parameter 


39.980 


2-1  000 


Subpart  B 

[Core] 


PSES  effluent  limitations 


Poiti,jtaPt  or  pollutant  property 


Maximum  Maximum 

tor  arty  1         for  rnonthiy 
day         I      average 


Mg'Kkg  (pound  per  billion 
it»)  ol  aluminum  proc- 
essed 


rrromi.im     

Cvarwcle  ...«.«..«.«. »_«™.««. 

?nc  

T-0 

Oil  and  Grease  'diterr^ie  mor^- 
loring  parameter 


38.3 

15.5 

26.4 

1.10 

121.2 

51.0 

62  9 

1.822.0  i 


1.093,0 


§  467.26     Pretreatment  standards  for  new 
sources. 

Except  as  provided  in  §  403.7.  any 
»ew  source  subject  to  this  subpart 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 


comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources.  The  mass  of 
process  wastewater  pollutants  from  the 
core  and  ancillary  operations  introduced 
into  a  POTW  shall  not  exceed  the 
values  set  forth  below: 

Subpart  B 

(Cleaning  or  etching  scrut)t)er] 


PSNS  ellluent  limitations 


Poilutani  or  poMutant  property 


Maximum 

for  any  1 

day 


Maximum 
tor  rTMDnlnty 

average 


Mg^  kkg  (pound  per   Diiiton 
ItJS)   of   aluminum   proc 


Chromium „ 

715 

387 

1,972 

1,334 

19,330 

290 

Zinc                                    

812 

TTO                                    

Oil  and  G'eaie  (alternate  fTX)ni- 

19.330 

Subpart  B 

I  Cleaning  or  etching  nnse] 


I    PSNtS  effkjent  trmilaMoni 

Poitutani  or  pollutant  property     |     Maximum  Maximum 

(or  any  1  ?or  monthty 

j  day  average 

Mg,'kkg  (pound  per  Billion 
ibsl  ot  aluminum  proc- 
essed 


Chromium   

Cyanide  _ _ 

Zinc    „ 

TTO 

Oil  and  Grease  (alternate  moni- 
toring parameter 


624 

337 

1,?20 

1,164 

16.860 


253 

ns 

708 


16.860 


_L. 


_L_ 


Subpart  B 

(Solution  heat  treatment  contact  cooling  water] 


PSNS  effluent  limitations 


Pollutant  or  pollutant  property 


Maximum  Maximum 

lor  any  1      i   for  monthly 
day  I      average 


Mg/kkg  (pounds  per  billion 
lbs)  of  aluminum  proc- 
essed 


Chromium „ 

Cyanide 

Zinc    

TTO 

Oil  and  Grease  (alternate  moni- 
toring parameter) 


754 

408 

2.078 

1,410 

20,370 


306 
163 

me 


Subpart  B 

(Direct  cnill  casting  contact  cooftng  water] 


PSNS  effluent  limitations 


Pollutant  0'  (XJllutant  property         Maximum  Maximum 

for  any  1         tor  monthly 
day  I      average 

Mg/kkg  (pounds  per  billion 
lbs)  ol  aluminum  proc- 
essed 


Chromium.. 

Cyanide 

Zinc 

TTO „.. 


740 

400 

2,039 

6,057 


300 
160 
840 


j  M  I 
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Subpart  B— Ckjntinued 

[Drect  Chi!  casting  ooiitact  cooling  water] 


Pollutant  Of  pollutant  property 


Od  and  Grease  (alternate  moni- 
tonng  parameter) 


PSNS  effluent  hmrtations 


Maximum 

for  any  1 

day 


Maximum 

for  monttiJy 

average 


19,990 


Subpart  B 
[Core] 


PoJIutant  or  poHutanl  property 


PSNS  effluent  limitalloos 


Maximum  for 

any  1  day 


Maximum  for 
montflly 
average 


Mg/kkg  (pounds  per  txllion 
lbs)  of  aluminum  processed 

Cfiromium 

33  7 
18  2 
929 
629 

911 

13  7 

Cyanide ..- _    

ZrrK... 

73 
383 

TTO 

CM     and     Grniim     (alternate 

911 

§  467.27  Effluent  limitations  representing 
ttie  degree  of  effiuent  reduction  attainable 
by  ttie  application  of  the  best  conventional 
pollutant  control  technology.  [Reserved] 

Subpart  C — Extrusion  Subcategory 

§  467.30    Applicability;  description  of  the 
extrusion  subcategory. 

This  subpart  applies  to  discharges  of 
pollutants  to  waters  of  the  United  States 
and  introductions  of  pollutants  into 
publicly  owned  treatment  works  from 
the  core  and  the  ancillary  operations  of 
the  extrusion  subcategory. 

§  467.31    Specialized  definitions 
For  the  purpose  of  this  subpart: 

(a)  The  "core"  of  the  extrusion 
subcategory  shall  include  extrusion  die 
cleaning,  dummy  block  cooling, 
stationary  casting,  artificial  aging, 
annealing,  degreasing,  and  sawing. 

(b)  The  term  "extrusion  die  cleaning" 
shall  mean  the  process  by  which  the 
steel  dies  used  in  extrusion  of  aluminum 
are  cleaned.  The  term  includes  a  dip  into 
a  concentrated  caustic  bath  to  dissolve 
the  aluminum  followed  by  a  water  rinse. 
It  also  includes  the  use  of  a  wet 
scrubber  with  the  die  cleaining 
operation. 

(c)  The  term  "ancillary  operation" 
shall  mean  any  operation  not  previously 
included  in  the  core,  performed  on-site, 
following  or  preceding  the  extrusion 
operation.  The  ancillary  operations  shall 
include  direct  chill  casting,  press  or 
solution  heat  treatment,  cleaning  or 
etching,  and  degassing. 


§467.32    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainat>le 
by  ttw  application  of  ttte  best  practicable 
control  technology  currentty  available. 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available: 

Subpart  C— DeciASSiNG  Scrubber  Liquor 


BPT  effluent  lirntations 


PoJiuiani  Of  poHjtani  p'operty 


Maximum 

for  any  1 

day 


Maximum  tor 
monttity 
average 


Mg'kkg  (pounds  pe-  bilbon 
pounds)  01  aij^inum 
processed 


Cnromium „    

12  3                   4  96 

Cyanide i 

Zic _._         

Aluminum _    .        

O*  ar>d  grease ,„„ 

8.5                   3  51 

38  8  i                16  4 
132  8  ,                54  3 
583  8  '              3SC  3 

pH 

Ci              (') 

'  Wittim  the  range  of  7  5  to  1 0  al  aii  times 

Subpart  C— Cleaning  or  Etching 
Scrubber  Liquor 


BPT  effiuent  HmitaliofW 


Pollutant  01  potlulan!  property 


Maximum 

tO'  any  1 

day 


Maximum 

for  monthly 

average 


Mg'kkg  (pounds  per  billion 
pounds)  ot  aluf^rnum 
processed 


Cnromium _. 

Cyanide 

Zinc  _. 

Aluminum 

Cw  and  grease  

Suspended  solids... 
PM 


7.230 

5.000 

22.900 

78,400 

344.400 

706.000 

(') 


2.930 

2.070 

9,650 

32.030 

206.700 

344.400 

(') 


■  Within  ft>e  range  of  7  5  to  1 0  at  aH  Times 


Subpart  C— Cleaning  or  Etching  Rinse 


BPT  effluent  limilations 


Poltutani  or  pollutant  properly         Maximum  Mammum 

for  any  1  lOf  montnly 

day  average 


Mg'kkg  (pounds  per  biMioci 
pounds)  of  aljr^inum 
processed 


Oromium.. 

Cyanide 

Zinc 

Aluminum 

Oil  and  grease 

Suspended  solids 
pH     _. 


7,080 

4,890 

22.430 

76,700 

337.200 

691,300 

(')l 


2,8^0 

2030 

9.440 

31.360 

202,300 

337,200 

(') 


Subpart  C— Cleaning  or  ETO^lNG  Bath 


BPT  efflueni  limrtations 


Poiijlant  or  pollulani  properly 


Maxmum 

tor  any  1 

day 


MaxvnKH 

tar  monttlfy 

average 


Mg^kkg  (pounds  per  billion 

Ofxirxfsi       Ol       aiur^nijm 

processed 


859 

S9.3 

2719 

93C0 

4  CI860 

8.3810 

(') 

34.8 

24.6 

/irr 

114.5 

3802 

n*  anrl  grpfl«»    _ 

^453i> 

4.0B8.0 

(") 

Rii<;p«wvtorl  erihr^ 

PH 

'  Wittun  trie  range  oi  "  S  to  1G  ai  alt  Orx-i 

Subpart  C  —Solution  Heat  Treatment 
Contact  Cooling  Watlp 


BPT  flfHuBfH  hrTRtstions 


PoiL^ta'^r  'y  po^lLitan!  peoptfrty 


MaKi"iuT 
day 


Maici'"nurri 


[»jr>iis  I      cy      ai  j">mum 
processed 


Cbforruum.. 

Cvar>tde  „« 
Zinc 

AlurTMHum   . 

Oil  arid  grease.. 


Suspended  soWt.. 

pH. 


3.240 

1.310 

22*0 

825 

10.250 

4.320 

3S.100 

14.400 

154.100 

82.500 

315.900 

154100 

(') 

(') 

■  Wittvn  !ne  'ange  of  7.5  10  10  al  tl  times. 

Subpart  C— PRESS  HEAT  Treatment 

Contact  Cooling  Water 


Pollutant  or  pollutani  properly 


BPT  flfflueni  InMttrttons 


Maximum 

tor  any  1 

day 


Maximum 
tof  iiioiidily 

•range 


Mg/kkg  (pouixts  per  Whon 
pounds)     of     aluminum 


Cfiromium.. 

Cyanide 

Zinc 


Aluminum 

Oil  ar>d  grease 

Suspended  soMs.. 
pH 


3.240 

2.240 

lOiSO 

35,100 

154,100 

315.900 

(') 


1.310 
925 

*XXl 

14.400 

92  500 

154.100 

(') 


■  wmiin  the  tang*  ol  7  5  to  to  at  a«  Hmes. 

Subpart  C  —Direct  Chill  Casting  Contact 
COOlING  v\ater 


BPT  effluent  limitations 


Poiijtam  y  poiiu'.ai;  procuvry 


MaKtmum 
fc  any  1 


Maximum 

for  monttily 

average 


Mg/kkg  (pounds,  per  tHliion 
pounds)  of  aiu-minum 
processed 


640 
580 

2660 

9  '00 

39  980 

8'  960 

n 

340 

Ts-aatofl     

240 

7,or                               

1.120 

3  720 

Ot^  anc  grease ™-„.. 

23.990 
39  980 

pH    

(') 

'  Witriin  ttie  range  of  7.5  to  1 0  at  all  times. 


'  Within  me  range  of  7  5  to  10  at  ai!  nr-ves 
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Subpart  C— Core 


BPT  ettluent  limrtations 


Pottutant  cy  poWutant  propefty 


Maximum 

tof  any  1 

day 


Maximum 

tOf  monlhJy 

average 


Mg/kkg  (poijncJs  D^  txllion 
pounds)  ol  aRjmtruTi 
processed 


Chromium 

136  0 

55,1 

Cyanide „_ 

93.9 

389 

rinc  ._. 

4310 

182  0 

1  4730 

602  0 

Oil  and  grease 

6  474  0 

3  885  0 

Suspended  solids _ 

13.270.0 

6,474  0 

pH    .  ..                  

(•) 

{  ) 

'  Witfwi  the  range  ol  7  5  to  10  at  aH  times. 

§  467.33    Effluent  limitations  representing 
ttie  degree  of  effluent  reduction  attainable 
by  ttie  application  of  ttw  best  available 
technology  economically  achievable. 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable: 

(a)  There  shall  be  no  discharge  of 
wastewater  pollutants  from  the  ancillary 
operations  of  the  cleaning  or  etch  line 
chemical  solution  bath  and  degassing. 

(b)  The  discharge  of  wastewater 
pollutants  from  the  core  and  ancillary 
operation  except  those  listed  in 
paragraph  (a)  of  this  section,  shall  not 
exceed  the  values  set  forth  below: 

Subpart  C— Cleaning  or  Etching 
Scrubber  Liquor 


BAT  effluent  limitations 


Pollutant  or  pollutant  proper^ 


Maximum 

for  any  1 

day 


Maximum 

for  monthly 

average 


Mg/Kkg  (pounds  per  btilton 
pounds)  of  aluminum 
processed 


Chromium  ... 

Cyanide 

Zinc    

Aluminum  .... 


812 

561 

2,571 

8,795 


329 

232 
1  083 
3,596 


Subpart  C— Cleaning  or  Etching  Rinse 


Pollutant  or  pollutant  property 


BAT  effluent  'imitations 


Maximum  Maximum 

for  any  1         for  montfify 
day  average 


Mg/kkg  (pounds  per  t>»llion 
pourxlsl  of  aluminum 
processed 


Chromium 
Cyanide  .. 

Zinc 

Aluminum 


708 
489  I 
2,243 
7.672  1 


287 

203 
944 

3.136 


Subpart  C— Solution  Heat  Treatment 
Contact  Cooling  Water 


Pollutant  or  poMutani  property 


BAT  effluent  limitations 


Maximum 

for  any  1 

day 


Maximum 

for  monthly 

average 


Mg/kkg  (pounds  per  billion 
pounds)  of  aluminum 
processed 


Chromnjm      , 
Cyanide 

856 

591 

2.710 

9.269 

347 
245 

Zinc 

1,141 
3.789 

Subpart  C  —Press  Heat  Treatment 
Contact  Cooling  Water 


BAT  effluent  limitations 


Pollutant  or  poiibtant  property 


Maximum 

for  any  1 

day 


Maximum 

for  rrxjntfily 

average 


Mg/kkg  (pounds  per  billion 
pounds)  of  aluminum 
processed 


Chrnmiiim .„,., 

856 
591 

2.710 
9.269 

347 

r.yanirifl    

245 

Zinc _ _.. 

Aluminum 

1,141 
3  789 

Subpart  C  —Direct  Chill  Casting  Contact 
Cooling  Water 


Pollutant  01  poUutam  property 


BAT  effluent  limitations 


Maximum 

for  any  1 

day 


Maximum 

tor  monthly 

average 


Mg/kkg  (pounds  per  billion 
pounds)  of  aluminum 
processed 


Chromium.. 

Cyanide 

Zinc 
Akjminum .. 


-r 


840 

580 

2,660 

9.100 


340 
240 

1,120 
3,720 


Subpart  C— Core 


BAT  affluent  limitations 


Po-iutanf  Of  po'iu^an  procerty 


Maximum 

for  any  1 

day 


Maximum 

for  monthly 

average 


Wg/kkg  (pounds  per  biHion 
pounds)  of  aluminum 
processed 


Chfoniium.„.„ 

Cyanide 


§  467.34    New  source  performance 
standards. 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following 
performance  standards. 

(a)  There  shall  be  no  discharge  of 
wastewater  pollutants  from  ancillary 
operations  of  the  cleaning  or  etch  line 
chemical  solution  bath  and  degassing. 

(b)  The  discharge  of  wastewater 
pollutants  from  the  core  and  ancillary 
operation  Except  those  listed  in 


paragraph  (a)  of  this  section,  shall  not 
exceed  the  values  set  forth  below: 

Subpart  C— Cleaning  or  Etching 
Scrubber  Liquor 


PoButant  or  pollutant  property 


NSPS  effluent  limitations 


Maximum 

lor  any  1 

day 


Maximum 

lor  monthly 

average 


Mg/Kkg  (pounds  per  bHIion 
pourxJs)  of  aluminum 
processed 


Chromium 

Cyanide 

Zmc _ 

AlumirKim 

CM  and  grease 

Suspended  solids.. 
pH 


715 

590 

387 

155 

1.972 

812 

5,857 

2,397 

19.330 

19,330 

29.000 

21,270 

(') 

(') 

'  Within  the  range  of  7  5  to  10  at  all  times. 

Subpart  C— Cleaning  or  Etching  Rinse 


PoHutanl  or  pollutant  property 


NSPS  effluent  limitations 


Maximum 
tor  any  1 

day 


Maximum 

for  nxwithly 

average 


Mg/kkg  (pouryjs  per  bdlion 
pounds)  of  aluminum 
processed 


Chromium.. 
Cyanide .._. 
Zinc 


Aluminum 

Oil  and  grease 

Suspended  solids.. 

pH  


624 

337 

1,720 

5.109 

16,860 

25.290 

(') 


253 

135 

708 

2,091 

16.860 

18,550 

(') 


'  Within  the  range  of  7  5  to  10  at  all  dmee. 

Subpart  C— Solution  Heat  Treatment 
Contact  Cooling  Water 

NSPS  effluent  Dmrtalions 


PolUjIant  or  pollutant  property 


Maximum 

for  any  1 

day 


Maximum 

for  monthly 

average 


Mg/kkg  (pounds  per  bilton 
poucxts)  of  aluminum 
processed 


Chromium 

Cyanide 

Zinc      

Aluminum , 

Oil  and  grease 

Suspended  solids, 
pH   


754 

408 

2.078 

6.172 

20,370 

30.560 

(') 


306 

163 

856 

2.526 

20.370 

22.410 

(') 


'  Within  the  range  of  7,5  to  10  at  all  times. 

Subpart  C— Press  Heat  Treatment 
Contact  Cooling  Water 


NSPS  effluent  limitations 


Pollutant  or  pollutant  properly 


Maximum 

for  any  1 

day 


Maximum 

for  monthly 

average 


Mg/kkg  (pounds  per  billion 
pounds)  of  aluminum 
processed 


Chromium 

Cyanide 

Zmc 

Akjmmum 

Oil  and  grease 

Suspended  solids 

pH   


754 
408 

2,078 

6.172 

20.370 

30,555 

(') 


306 

163 

856 

2.526 

20,370 

22,410 

(') 


Pollutaal  or  polli 
'  Wthm  the  lart 

Subpart  C- 

Pollutanl  or  poh 


'  Wittw  the  rani 


Poltutanl  or  polo 


Pollutant  or  pollt 
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Subpart  C. — Press  Heat  Treatment 
Contact  Cooling  Water— Continued 

i    NSPS  effluent  limrtatkxw 

Pollutant  a  pollutant  property         Mannuin         Maximiini 
lor  any  1         tor  morrttity 


day 


average 


\Nttm  the  range  ol  7.5  to  10  at  all  bmes 

Subpart  C— 0»rect  Chill  Casting  Contact 
Cooling  Water 


NSPS  effluent  limitationa 

Poltutanl  or  polutant  property 

Maiomum 

for  any  1 

day 

Maxknum 

lor  montt>ly 

average 

Mg/kkg  (pounds  per  bilkon 
pounds)     of     aluminum 
processed 

Chromiuni _ _ 

Cyanide 

740 

400 

2.039 

6.057 

19.990 

29.985 

(') 

300 

160 

Zinc 

AlummoiB 

Oil  and  yteaao     

S40 

2,479 
19.990 

21.989 

pH - - - 

(■) 

'  Within  the  range  of  7  5  to  10  at  aU  times. 

Subpart  C— Core 


Poltutant  or  polutant  property 


NSPS  effluent  Immations 


Maximum 

for  any  1 

day 


Maxunum 

for  monttify 

average 


Mg/kkg  (pounds  par  Mlion 
pounds)  ol  alumtnum 
processed 


Chromium 

Cyanide _ 

Zinc._ 

Aluminum _... 

Oil  and  grease 

Susperxted  solids. 
pH - 


111 
60 

304 
904 

2,981 

4.472 

(') 


45 

24 

125 

370 

2.961 

3.279 

(') 


wmwi  the  range  of  7  5  to  10  at  all  times. 


§  467.35    Pretreatment  standards  for 
existing  sources. 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  Part  403  and  achieve  the  following 
pretreatment  standards  for  existing 
sources.  The  mass  of  wastewater 
pollutants  in  aluminum  forming  process 
wastewater  introduced  into  a  POTA/V 
shall  not  exceed  the  following  values: 

Subpart  C— Cleaning  or  Etching 
Scrubber 


Pollutant  or  polhitant  property 


NSPS  effluent  limtationt 


Maximum 

for  any  1 

day 


Maximum 

for  iiimitfify 

average 


Mg/ldtg  (pound*  per  bMon 
pounds)  of  akjnwiuni 
processed 


Cfiromium _.. 

812 

561 

2.571 

1,334 

329 

Cyanide _.. 

232 

Zinc 

1.063 

TTO _- 

Subpart  C— Cleaning  oh  Etching 
Scrubber — Contnued 


Polutant  or  pollutant  property 


NSPS  effluenc  limrtatior* 


Maximum 

Ic  any  1 

day 


Maximum 

for  monthly 
average 


Oil  and  grease  (altemate  mom- 
tonng  parameteO 


38,680 


23.200 


Subpart  C— Cleaning  or  Etching  Rinse 


PSES  effluent  limrlations 


Pollutani  or 

poUtitant  property 

Maximum     1     Maximum 
for  any  1      1   for  montt>ty 
day          j      average 

Mg/kkg  (pounds  per  tnllion 
pounds)     ol     aluminum 
processed 

Cfiromnjm.,.. 

706 

489 

2.243 

1.164 

33,720 

287 

Cyanide 

203 

Zinc _ 

945 

TTO 

Oil  and  grease  (alternate 
tonng  paranwteri 

mom- 

20  230 

Subpart  C— Solution  Heat  Treatment 
Contact  Cooliivg  Water 


PSES  effkient  limitations 


PoUutant  or  pollutant  property 


Maximum  Maximum 

for  any  1  tot  monttlly 

day  awage 


Mg.'KKg  (pounds  per  billioo 
pounds)  of  alamtnum 
processed 


Chromium 

Cyanide 

Zinc 

TTO _ _ 

Oil  and  grease  (altemals  mon- 
tonng  parameter) 


856 

591 
2,710 
1,410 

40.740 


347 

245 
1.141 


24.440 


Subpart  C— Press  Heat  Treatment 
Contact  Cooling  Water 


PSES  effluent  limttatio^ 


Pollutant  or  pollutant  property 


Maximum 
tor  anv  1 

day 


Maximum 

tcji  mont^tly 

average 


Mg/kkg  (pounds  per  tuition 
pounds)  of  aiurrunum 
processed 


Chromium _ 

Cyanide 

Zinc __ 

TTO 

Oil  and  grease  (aJtemate  mom- 
tonng  parameter) _ 


85« 

591 

2.710 

1,410 

40.740 


347 

245 

1.141 


24  440 


Subpart  C— Direct  Chiu  Casting  Contact 
Cooling  Water 


Pollutant  or  polluUnt  prtiperty 


PSES  effluent  limitations 


Maximum 

for  any  1 

day 


Maiomum 

for  rtxyittlty 

average 


Mg/kkg  (pounds  per  biltion 
pourxls)  of  aluminum 
processed 


Chromium.. 

Cyanide 

Zinc 

TTO .-.. 


S40 

580 

2.660 

1.380  i 


340 

240 

1  120 


Subpart  C— Direct  Chill  Casting  Contact 
CoouNG  Water— Continoed 


PoHutam  or  pollutant  proper^ 


PSES  effluenl  tiiiiutiuiia 


Itenmum         Ii4axmini 
lo  a^v  '         to'  mcvit^f, 
day  awerao*- 


Ou  and  grease  laHarriaM  mom- 
kxvig  parameter), „______ 


24.440 


Subpart  C— Core 


I     PSCS  ettij**ni  hmiUltiOnj 

Polutant  Of  fX)itvita,n:  prcx>erT>  Waximjm  %Jtaxirnijrr, 

for  amf  1         for  monthiy 

I  0»>»  I 


Mg  kkg  (pounds  per  brfion 
poorxJsj  ot  ahjrtiinu"' 
processed 


Chromium 

Cyanide 

Zinc 

r^O - _. 

Cw  and  grease  (aiiemeie  mori- 
tor-ing  oarameten      


125 

87 

307 

206 

5.960 


51 
36 
1C7 


3.580 


§  467.36     Pretreatment  standards  for  new 
sources. 

Except  as  provuied  in  40  CFR  403.7. 
any  new  source  subject  to  this  subpart 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources.  The  mass  of 
wastewater  pollutants  in  the  aluminum 
forming  process  wastewater  shall  not 
exceed  the  values  set  forth  below: 

Subpart  C  —Cleaning  or  Etchinq 
Scrubber 


PoHulan!  'y  oollulan<  pf'^ppTy 


PSNS  effluanl  InAalluna 


Mannwn 

tor  any  1 

day 


MaxnTXjm 

to*  rnontNy 

average 


Mg'kKg  (pounds  per  Mion 

poorvisl      Ol      aiar^mjm 
processed 


C*iror7i4um... 
CyaniOo  — 
Zinc 

Ol)  a,nd  grease  taJlernala  mom- 
tonng  param^lerl         


715 

387 
1  9^2 
1.334 

19  330 


290 
155 
612 


Subpart  C— Cleaning  or  Etching  Rinse 


Pollutani  or  pollutant  property 


PSNS  offlueol  limitations 


Maximum 

tor  any  1 
day 


Maximum 

for  montnly 

average 


Mg/kkg  (pounds  per  tiMion 
poundsi  of  akjmmKTi 
processed 


624 

337 

1  720 

1    164    ,       . 
16,960 

253 

r^yantrhi         

135 

7»w- 

706 

tto _ 

CM  w<d  grease  (alierrwla  mont- 

16  860 

52658 


Federal  Register  /  Vol  47.  No.  225  /  Monday,  November  22,  1982  /  Proposed  Rules 


Subpart  C— Solution  Heat  Treatment 
Contact  Cooling  Water 


oeny 

PSNS  BtfKjent  Hmitations 

PoUutam  or  pdlutant  pro 

Maximtim 

fof  any  i 
My 

Maximum 

tor  TTonthty 
average 

Mg/kkg  (pounds  oef  biKon 
DOunOsi      ot     alurrunum 
Dfocessed 

rhrrvnujm          

754 

408 
2,078 
1.410    .. 

20  3-0 

306 

r,y^n«V) 

1S3 

anc          _    .. 

856 

TTO - 

Oil  and  grease  iatter-ia!e 
toring  paranete'i 

moni. 

20  3'0 

Subpart  C— Press  heat  Treatment 
Contact  Cooling  Water 


utani 

proper 

OSNS  etfiuent  limitations 

Pollutani  Df  DO' 

Maximum 

tor  any  1 

day 

Maximum 

lor  monthly 

average 

Mg/kkg   pounds  per  D-iiicn 
pounds*     oi     atufTiinum 
processed 

754 

408 

Z078 

1,410 

20,370 

306 

Cyanide         — „.„ »..».,....».. 

'63 

anc  ..    

856 

TTO 

0*1  and  grease 

tonng  paran^P' 

ahernate 

mofii- 

20  3 '0 

Subpart  C  —Direct  Chill  Casting  Contact 
Cooling  Water 


PSNS  effluent  limitations 


Pollutant  Of  pollutant  prooertv 


Maximum 

for  any  i 

day 


Maximum 

tor  monthly 

average 


Mg.'kkg  (pounds  per  billion 
poundsi  ot  aluminum 
processed 


Chformum 
C<anide 


TTO  

Oil  and  grease  (attemate  tnoni- 
tonog  parameteri 


19.990 


Subpart  C  — Core 


PoMant  or  pollutant  property 


PSNS  effluent  limitationa 


Maximum 

•or  any  1 

3ay 


MaxirTKim 

for  monrniy 

average 


Mg/  kkg  (pounds  per  txlton 

pounds)      ot      aiumirum 
prixesseo 


Chrommin    „ „ 

Cyanide 

111 

60 

314 

206 

£981 

45 

2d 

Zinc _    _.         „„ 

125 

TTO 

Oil  and  grease    alternate  moni- 

2  981 

§  467.37  Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology.  [Reserved] 


Subpart  D— Forging  Subcategory 

§  467.40    Applicability;  description  of  the 
forging  subcategory. 

This  subpart  applies  to  discharges  of 
pollutants  to  waters  of  the  Unitetd  States 
ani^  introiJuctions  of  pollutants  into 
publicity  owned  treatment  works  from 
the  core  of  the  forging  subcategory  and 
the  anciHdry  operations. 

§467.41     Specialized  definitions. 

For  the  purpose  of  this  subpart: 

(a)  The  "core"  of  the  forging 
subcategory  shall  include  forging, 
artificial  agmg.  annealing,  degreasing, 
and  sawing. 

(b)  The  term  "ancillary  operation" 
shall  mean  any  operation  not  previously 
included  in  the  core,  performed  on-site, 
following  or  preceding  the  forging 
operation.  The  ancillary  operations  shall 
include  forging  air  pollution  scrubbers, 
solution  heat  treatment,  and  cleaning  or 
etching. 


§  467.42    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available. 
(Reserved! 


§  467.43    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable. 
[Reserved! 


§  467.44    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following 
performance  standards. 

(a)  There  shall  be  no  discharge  of 
wastewater  pollutants  from  the  ancillary 
operation  of  the  cleaning  or  etch  line 
chemical  solution  bath. 

(b)  The  discharge  of  wastewater 
pollutants  from  the  core  and  ancillary 
operation  except  for  those  listed  in 
paragraph  (a)  of  this  section,  shall  not 
exceed  the  values  set  forth  below: 


Subpart  D.— Cleaning  or  Etching 
Scrubber  Liquor 


PolkJlarrt  or  pollutant  property 


NSPS  effluertt  limitations 

Maximum  Maximum 

lor  any   1  lor  monthly 

oay  average 


Mg/kKg  (pounds  per  biflion 
pounds!  ot  aluminum 
processed 


Chromium      ,... 

CvanKle 

Zinc   „ 

Aluminum 

Oil  and  grease 
Suspended  solids 
pH 


715 

290 

387 

156 

1.972 

812 

5.857 

2,397 

19.330 

19.330 

29,000 

21,270 

(') 

(') 

'  Withm  the  range  ot  7  5  to  10  at  all  times 

Subpart  D,— Cleaning  or  Etching  Rinse 


NSPS  effluent  limitations 


Pollutant  or  pollutant  property 


Maximum 

tor  any  1 

day 


Maximum 

(or  monthly 

average 


Mg/kkg  (pounds  per  pillion 
poundsi  ot  aluminum 
processed 


Chromium „ 

Cyanide „ 

Zinc   

Aluminum       

Oil  and  grease 

Suspended  solids 
pH 


624 

337 

1.720 

5.109 

16.860 

25,290 

(') 


253 

135 

708 

2.091 

16  860 

18,560 
(  ) 


'  Within  the  range  ot  7  5  to  1 0  at  all  times 

Subpart  D.— Solution  Heat  Treatment 
Contact  Cooling  Water 

^ 

NSPS  effluent  limitations 


Pollutant  or  pollutant  property         Maximum  Maximum 

lor  any  1         (or  monthly 
day  average 


Mg  kkg  (pounds  per'bil- 
iion  pounds)  of  alumi- 
num processed 


Chromium.._.._.. .. 

Cyanide  .„..« 

Zinc     

Aluminum 

Oil  and  Grease 

Suspended  Solids  , 

pH   


'Within  the  range  of  7  5  to  10  at  all  limes 

Subpart  D.— Forging  Scrubber  Liquor 


NSPS  eflluent  limitations 

Pollutant  or  pollutant  property 

Maximum 

for  any  1 

day 

Maximum 
lor  monthly 

average 

Mg/kkg     (pounds    per/bil- 
lion    pounds)    ot    alumi- 
num processed 

ChromHjm         

349 
18.9 
96.2 

285  8 

943  1 
>,<1150 

14  2 

'6 

Zinc    - 

Aluminum 

39  6 
1170 

Oil  and  Grease _ 

Suspended  Solids  

943  1 
1  038  0 

pH          

1 

'  Within  the  range  of  7  5  to  1 0  at  all  times 


J  M ! 


Maximum 

for  monthly 

average 


290 

155 

812 

2,397 

19.330 

21,270 


Maximum 

tOf  monthly 

average 


253 

135 

708 

2.091 

16,860 

18,560 
(  I 


Maximum 

for  monthly 

average 


306 

163 

856 

2,526 

20  370 

22.410 


Maximum 

tOf  monthly 

average 


14  2 

'6 

39  6 

1170 

943  1 

1,038  0 
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Subpart  D.— Core 


PollutanI  or  pollutant  property 


NSPS  effluent  limitations 


Subpart  D.— Solution  Heat  Treatment 
Contact  Cooling  Water 


Subpart  D  —Cleaning  or  Etching 
Scrubber 


Maximum 

for  any  1 

day 


Maximum 

tor  monthly 

average 


PSES  effluent  limitations 


PSNS  e*fli>en:  lirvv;alK>ns 


PoHuiam  0'  po^'ja-it  p^opety 


Mg'kkg  (pounds  per'bil 
Iton  pounds]  Ql  alLimi 
Hum  processea 


Maximum 

for  any  1 

day 


Maximum 

tOf  monthly 

average 


Pollutant  Of  polltjtant  pfop"-K 


Maximum 

1,3.  f'KTithty 


Chromium 

Cyanide „ „ 

2.89 
156 
796 
237 
78  1 
117  0 
1 

1  17 

0  6? 

Aluminum                ....... 

Oil  and  Grease _„ __ 

Suspended  Solids 

97 
78  1 

pH „ 

1 

Mg/kkg  (pounds  per  billion 
pounds)  of  aluminum 
processed 


Mg/kkg  (pounds  per  Mkon 
pounds)  of  akimnum 
processed 


ChfOmiijrTl        -...-4 «.«„ 

Cyanide         ..._ „__.1..„ 

Zinc  _ . i._ _.„ 

TTO _ 

Oil  and  grease  (allernale  moni- 
tonng  pa'ameTe')  


Within  the  range  ol  7  5  to  lO  ai  a"  times 

§  467.45    Pretreatment  standards  for 
existing  sources. 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  which  introduced 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  Part  403  and  achieve  the  following 
pretreatment  standards  for  existing 
sources.  The  mass  of  wastewater 
pollutants  in  aluminum  forming  process 
wastewater  introduced  into  a  POTW 
shall  not  exceed  the  values  set  forth 
[-■flow: 

Subpart  D.— Cleaning  or  Etching 
Scrubber 


Subpart  D. — Forging  Scrubber  Liquor 


Pollutant  or  pollutant  D'opely 


PSES  effluent  Imitations 


Maximum 

for  any  1 

day 


Maximum 

lor  nxinthly 

average 


Mg/kkg  (pounds  per  billion 
pounds)  of  aluminum 
processed 


Chromium „...,„..h 

Cyanide _.„__ ( 

Ztnc _.__..™__ „ __„ 

TTO         , 

Oil  and  grease  (alternate  mont- 
tor.ng  parameter) 


1.886  0 


396 

161 

27.4 

11  3 

25.5 

528 

65  1 

1.132  0 


Subpart 


./ORE 


Pollutant  or  pollutant  property 


PSES  effluent  limitations  Polkilani  or  poUulant  property 


Maximum 

for  anv  1 

day 


Maximum 

for  monthly 

average 


PSES  effluent  limitations 


Maximum  for 
any  1  day 


Maximum  for 
montfity 
average 


Mg/kkg  (pounds  per  billion 
pounds)  of  aluminum 
processed 


Mg'kkg  (pounds  per  billion 
pounds)  of  aluminum 
processed 


Chromium       

Cyanide „ 

812 

561 
2.571 

1.334 

36,660 

329 

2^2 

Zinc      

1  083 

TTO                           ... 

Oil  and  grease  (alternate  moni- 
toring parameter) 

23,200 

Subpart  D.— Cleaning 

OR  ErCHIN 

G  Rinse 

Poiiutanl  or  pollutant  property 

PSES  eftlue 

Maximum 

for  any  1 

day 

n  limitations 

Maximum 

for  monthly 

average 

Mg/kkg  (poun 
poundsl      c 
processed 

ds  per  bili'on 
1      aijrrnnu'" 

Chromium 

708 

489 

2.243 

1,164 

33,7J0 

287 
203 
944 

20.230 

Cyanide 

Zinc    „... 

TTO      

Oil  and  grease  (alternate  moni- 
toring parameter) 

Chromium -...«.....„..„...„.... 

Cyanide .... ««.. 

3.28 
2-27 
10.4 
539 

156  0 

1.33 
094 

Zinc   _ 

TTO 

4.37 

Oil  and  grease  (alternate  moo- 

93  7 

§  467.46     Pretreatment  standards  tor  new 
sources. 

Except  as  provided  m  40  CFR  403.7, 
any  new  source  subject  to  this  subpart 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  403  and  achieve  the 
following  pretreatment  standards  for 
new  sources.  The  mass  of  wastewater 
pollutants  in  aluminum  forming  procps,5 
wastewater  introduced  into  a  POT  \Y 
shall  not  exceed  the  values  set  forth 
below; 


Subpart  D.— Cleaning  or  Etching  Rinse 


Pollutant  or  poUutani  property 


PSNS  elfhjeni  kmilations 


Maximum 

lor  any  1 

day 


Manmum 

for  monftily 

average 


Mg/kkg  (pounds  per  bdkon 
pounds)  ol  alumnum 
processed 


Cfiromium . 

Cyanide 

624 

337 

1.720 

1.164 

16.860 

2S3 
135 
706 

Zinc _ 

TTO 

Oil  and  grease  (atemale  moni- 
toring parameter)    

16.860 

Subpart  D.— Solution  We  at  Treatment 
Contact  CooLif^G  Water 


Pollutant  or  pollutant  property 


rak|S  eWoen 


effluent  limitations 


Manrnum 
toranf.1 


Mcidmuni 

lor  mofittily 

average 


Mg/kkg  (pounds  per  txllion 
poundsl  ol  aluminum 
processed 


Cfiromium .„....« 

Cyarvde _._ 

Zinc 

TTO    

Oil  and  grease  (allemate  moni- 
lonng  parameter) 


20.370 


Subpart  D.— Core 


Pollutant  or  pollutant  property 


PSNS  effhjeni  hmiutions 


Maximum  tor 
any  1  day 


Maximum  tor 


Mg/kkg  (pounds  per  t>iWon 
poundsl  ol  aluminum 
processed 


Cfiromium ™..™.™.„ 

Cyanide ._.. _ 

Zinc      _ „ 

TTO 

Oil  and  grease  (alternate  mon- 
itonng  parameter) 
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Subpart  D. — FonoiNG  Scrubber  Uouor 


PSNS  emuent  litnitalions 


Po*Jtan«  Of  po*Jtant  propefty 


Majamum 

tor  any  1 

day 


Maximum 

*or  montnty 

avBfa^o 


Mg/kkg  (poun<1s  per  billton 
processed 


34.9 
18.9 

65.1 

9431 

142 

r,y«nifl«! 

76 

Tlfir. 

39  6 

TTO .- 

Oa  araj  greas«  (atlefnate  moni- 

943  I 

§  4C7.47  Effluent  Kmttatfons  representing 
the  degree  of  effHjent  reduction  etteineble 
by  the  appOeatkin  of  the  best  conventional 
poHutairt  control  technotogy.  [Reserved] 

Subpart  E— Drawing  with  Neat  Oils 
Subcategory 

§  467.50    Applicability;  description  of  the 
drawing  with  neat  oils  sut>category. 

This  subpart  applies  to  discharges  of 
pollutants  to  waters  of  the  United  States 
and  introductions  of  pollutants  into 
publicly  owned  treatment  works  from 
the  core  of  the  drawing  with  neat  oils 
subcategory  and  the  ancillary 
operations. 

§  467^1    Specialized  definitions. 

For  the  purpose  of  this  subpart: 

[a)  The  "core"  of  the  drawing  with 
neat  oils  subcategory  shall  include 
drawing  using  neat  oils,  stationary 
casting,  artificial  aging,  annealing, 
degreasing,  sawing,  and  swaging. 

(b)  The  term  "ancillary  operation" 
shall  mean  any  operation  not  previously 
included  in  the  core,  performed  on-site. 
following  or  preceding  the  drawing 
operation.  The  ancillary  operation  shall 
include  continuous  rod  casting,  solution 
heat  treatment,  and  cleaning  or  etching. 

§  467.52    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  best  practicable 
control  technology  currently  available. 

Except  as  provided  in  40  CFR  123.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  technology 
currently  available: 


Subpart  E.— Cleaning  or  Etching 
Scrubber  Uouor 


PonulanI  ot  Dcllutant  p<oi>efty 


BPT  effluent  limitations 


Maximufn 

*or  any  1 
day 


tor  monthly 
average 


Mgvkkg  (pounds  per  billion 
pounds  ot  aluminum 
processes 


CVornum.. 

Cvamde 

Zmc  -  _ 

AJufTi*num  _ 


CHI  and  ijrease 

Suspended  soMs... 
pH 


7.230 
5.000  I 
22.900  i 
7&400  i 
344.400  I 
706.000 
(') 


2.930 

2.070 

9.650 

32.030 

206.700 

344,400 

(') 


'Within  the  range  of  7  5  to  10  at  all  times. 


Subpart  E.— Cleaning  or  Etching  Rinse 


BPT  efftjenl  limitations 


Pollutanl  or  poilutanl  pcoperty 


Maximum 
lor  any  1 

day 


Waximum 

fof  montWy 

average 


Mq  kkg  ipounds  per  billion 
pounds)  of  aluminum 
processed 


7.080 

4.890 

22,430 

76,700 

337.200 

691  300 

(') 

2  870 

^vr™1*»  « 

Zinc     

Aiiimtntim          ,,,,^,.,._ _.,,. 

2.030 

9.440 

31  360 

202  300 

Suso*.?nded  solids . 

pH   

337.200 

'  Wiltim  the  range  o»  7  5  to  10  at  an  twnes. 


Subpart  E.— Cleaning  or  Etchii^  Bath 


BPT  effluent  limitations 


Pollutant  or  pollutant  property 


Maximum 

for  any  1 

day 


Maximum 

for  monthly 

average 


Mg/kkg  (pounds  perbtllion 
pounds!  of  aluminum 
processed 


86.9 

as 

271.9 
930.0 

4.0880 

8  3810 

(   ) 

344 

Cyanide 

7inn            



24.6 

1145 

580  2 

Oil  and  grease 

Suspended  solids. 

pH 



2.453  0 
4C88  0 

'  Within  the  range  of  7  5  to  10  at  ati  times 

Subpart  E  —Solution  Heat  Treatment 
Contact  CootiNG  Water 

BPT  etfkjerA  limitations 


Po«btrf-"i  y  pcilLian  oroa^^f-t^ 


Maximum 
;of  any  1 

day 


MajflfTMjm 

tof  montniy 
average 


Mg/kkg  (pounds  per  biHion 
pounds)  of  alumtnum 
processed 


Chromium 

I 

3.240 

2.240 

10,250 

35,100 

154,100 

315,900 

(') 

1.310 

Chanido ..... 

7,nr           

925 
4  320 

AlumiPum  „ 

14.400 

Cti  and  grease 

Suspended  Solids. 
pH 



92,500 

154.100 

(   ) 

'WiWiin  the  'arge  of  7  5  to  <0  al  all  times 


Subpart  E. — Contjnuoos  Rod  Casting 
Contact  Cooling  Water 


Poilutanl  ot  pollutaol  property 


BPT  effluent  Inrtations 


Maximum 

for  arty  1 

day 


Maximum 

for  rrxjnttily 

average 


Ug/kkg  (pounds  per  billion 
pounds)  ol  aluminum 
processed 


Dvomium 

Cyanide 

Zinc 

A^jfnmum 

OH  and  grease 

Suspended  soids.. 
pH 


438 

302 

1,386 

4,741 

20.840 

42,720 

(') 


177 

125 

584 

1.938 

12.500 

20  840 

(') 


'  Within  the  range  of  7.5  to  10  at  all  times. 


Subpart  E.— Continuous  Rod  Casting 
Spent  Lubricant 


BPT  etflueni  limitations 


Pollutant  or  poijutani  property 


Maximum  for 
any  1  day 


Maximum  for 

monthly 
average 


Mg/kkg  (pounds  per  billion 
pounds)  ot  aluminum 
processed 


Chromiiiin 

Cyanide _ _ 

Zinc _ _ „.. 

0.774, 
053; 
Z.45 
839 

36  9 
756 

n 

0314 
0221 
103 

22  1 

Suspended  solids. 

36  9 

(■) 

'  Within  the  range  ol  7  5  to  10  at  all  limes. 


Subpart  E.— Core 


°oliutant  or  pollutant  property 


BPT  effluent  limitations 


Maximum  for 
any  1  day 


Maximum  for 
rrx>nthly 
average 


Mg/Kkg  (pounds  per  billion 
pottnds)  of  aluminum 
processed 


Chromium _ „. 

Cysnide _. 

Zinc        

328 

227 

10  4 

35  5 

156  2 

320  1 

(') 

133 
0  94 
4  37 

14  5 

Oil  and  grA^e     ■ 

93  7 

Suspended  solids 

156  2 

pH   

(') 

Within  ttie  range  of  7  5  10  10  at  all  times 


§  467.53    Effluent  Kmitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  best  available 
technology  economically  actttevable. 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable: 


bUBPAR 


Pollutant  or  poHi 


Subpart  E 


P^i'utanT  or  polk 


Polluiant  or  polk 


Pollulani  or  polk 


177 
125 
9M 

t.93« 

12.500 

20  840 

(') 


0314 
0221 

%xa 

3.43 
22.1 

36.9 
(') 


1  33 
0.94 

•'  *sr 

14  5 
937 
156  2 
(') 
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(a)  There  shall  be  no  discharge  of 
wastewater  pollutants  from  the  ancillary 
operation  of  the  cleaning  or  etch  line 
chemical  solution  bath. 

(hi  The  discharge  of  wastewater 
pollutants  from  the  core  and  ancillary 
operations  except  for  those  listed  in 
paragraph  (a)  of  this  section,  shall  not 
exceed  the  values  set  forth  below: 

Subpart  E,— Cleaning  or  Etching 
Scrubber  Liquor 


Pollulani  0'  pollutant  property 


BAT  effluent  limitations 


Maximum 

lor  any  1 

day 


Maximum 

tOf  monttily 

average 


Mg'kkg  (pounds  per  billion 
pounds)  of  aluminum 
processed 


812 

561 

2.571 

8.795 

329 

Cyantde           

232 

Ztnc             

1  083 

AlurmnuiD   

3  596 

Subpart  E  — CuEANiNG  or  Etching  Rinse 


BAT  effluent  limitations 


Pol'utani  Of  potidtani  prope^^ 


Maximum     I     Maximum 
for  any  1    .  |    lor  monthly 
day  average 


Mg'kkg  (pounds  per  btllton 
pounds)  of  aluminum 
processed 


Chromium     „™...™ ...... 

708 

489 

2.243 

7.672 

287 

203 

Ztnc        

944 

3  136 

Subpart  E,— Solution  Heat  Treatment 
Contact  Cooling  v\ate^^ 


Poliulanl  or  pollutant  p^opely 


BAT  effluent  limitations 


Maximum      I     Maximum 
for  any  1       i    for  monthly 
day  I      average 


Chromtum 
Cyanide 
Zinc 
Aluminum 


Mg/kkg  (pounds 

per 

billion 

pounds)     of 

aluminum 

processed 

856 

347 

591 

245 

2.710 

1.141 

9.269 

3.789 

Subpart  E.— Continuous  Rod  Casting 
Contact  Cooling  Water 


Pollutant  0'  pollutant  ptope-ty 


BAT  efl'uent  limitations 

Maximum  Maximum 

tor  any  1      I   for  montrily 
day  I      average 


Mq  i-Kg  lpna'^d&  Dei  billion 
pounds)  Ot  aluminum 
processed 


Chromium 
Cyanide,. 

Zinc 

Aluminum 


43  8 
30  2 

138  6 
474  1    . 


125 
58  4 
1938 


Subpart  E.— Continuous  Rod  Casting 
Spent  Lubricant 


Pollutant  or  poiliiiant  pfOoerTy 


BAT  effluent  Iimrtatio.is 


Maximum 

for  any  1 

day 


MaxiiTxjm 

ity  monthly 

average 


Mg/kl(g  (pounds  per  billion 
pounds)  of  aluminum 
processed 


Subpart  e  —Core 


BAT  effluent  limitations 


Pollutant  or  pollutant  property 


Mg/I<kg  (pounds  per  billion 
pounds)  of  aluminum 
processed 


Chromium 
Cyanide . . 

Zinc 

Aluminum 


i;  467.54     New  source  performance 
Standards 

1 
Any  new  source  subject  to  this 
subpart  must  achieve  the  following 
performance  standards. 

(a)  There  shall  be  no  discharge  of 
wastewater  pollutants  from  the 
ancilliary  operation  of  the  cleaning  or 
etch  line  chemical  solution  bath. 

(b)  The  discharge  of  wastewater 
pollutants  from  the  core  and  ancillary 
operations  except  for  those  listed  in 
paragraph  (a),  of  this  section,  shall  not 
exceed  the  values  set  forth  below: 


Subpart  E  —Cleaning  or  Etching 
Scrubber  Liquor 


Pollutant  or  pollutant  p<Operty 


NSPS  effluent  limitatmns 


Maximum 

for  any  1 

day 


Maximum 

for  monthly 

average 


Mg/kkg  (pounds  per  tiillion 
pounds)     of     aluminum 
processed 

715 

387 

1.972 

5.857 

19.330 

29.000 

(') 

290 

155 

Znc 



812 
2  397 

O'l  d^o  qrease     ^..^ 

19.330 

21.270 

pH                   

(') 

Subpart  E.-  Cleaning  OR  Etching  Rinse 


Pollutam  or  pollutant  property 


NSPS  etfkieot  Umrtatioos 


Maximum 

tor  any  1 

dw 


Maxvnitfn 
kx  monnny 


Mg'kkg  (pounds  per  billion 
pounds)  of  akuninum 
processed 


Chromium 
Cyanide 

Zinc  _ 

Aluminum    

Oil  and  grease 

Suspended  soMs 
pH    


'Wiihm  the  range  of  7.5  lo  10  at  all  limes. 

Subpart  E— Solution  Heat  Treatment 
Contact  Cooung  Water 


Pollutant  Of  pollutant  property 


NSPS  effluent  limitations 


Maximum 

tor  any  1 

Oat 


Manmum 

for  tnorHMy 

average 


^«g'kkg  (pounds  per  bilhon 
^Tmunds)     of     alumnum 
processed 


Chromium 

754 

410 

2.076 

6.172 

20.370 

30.560 

(') 

306 

163 

Zinc 

856 

Aluminum  

Oil  and  grease 

Suspended  solids 

pH     



2.526 

20.370 

22.410 

O 

'Within  the  range  ol  7  5  to  10  at  aM  tunes 

Subpart  E.— Continuous  Rod  Casting 
Contact  Cooling  Water 


Poliulanl  or  poMuiant  property 


NSPS  effluent  Ivnitations 


Maximum 

tor  any  1 

day 


Maximum 

tor  monlt^ 

average 


Mg/kkg  (pounds  per  tulkon 
pounds)  of  alummum 
processed 


Chromium. ,.-..«.«„ — .^ 

Cyanide    - 

Zinc                                  ,    ,,    

386 

20.9 

1063 

3158 

1.0420 

1.563  0 

(•> 

V 

157 

B4 

43  8 

1292 

Oil  and  Grease J 

Suspended  Solids .._ 

pH    -^^--i 

1.042  0 

1.1460 

(') 

■Within  the  range  o<  7  5  to  10  at  alt  times 

iSuBPART  E— Continuous  Rod  Casting 
Spent  Lubricant 


NSPS  elfluent  kmialions 


Poliulanl  or  polkitani  property 


Maximum  tor 
any  1  day 


Maximum  tor 
monitily 
average 


Mg/kkg  (pourxls  per  billon 
pounds)      ol      akimnum 


Chromium — 

068 
0  37 
188 
558 
16.5 
27.T 
(') 

028 

CyanxJe  ., 

Zinc 

015 
0  77 
229 

Oil  and  Grease...          

Suspended  Sokdi 

pH    

18  5 
203 
(') 

'  Wittiin  the  range  of  7  5  lo  10  a!  3\'  times 


'  Wilhn  the  range  ol  7  5  toUO  at  all  Imes 
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Subpart  E.— Cone 


NSPS  eHluert  limitation 


=0"utant  Of  potti^iant  pfODery 


Maximum  tor 
any  1  day 


:  Maximum  for 
I      monttity 
average 


Mg-  kkg  (pounds  per  bttlion 
pounds)  of  afuminum 
processed 


Cfvomtum     ,._,.„ 

2  99 
1  56 
7  96 
23.7 
78.1 
lir.1 

n 

1.17 

Cyantde      „    — 

062 

Z.nc        

Aluminum  _.,_, 

Oi\  and  Grease     „. 



328 
9  68 
78.1 
85.9 
(') 

'  Within  the  range  of  7  5  to  10  at  all  times. 

§  467.55     Prefreatment  standards  for 
existing  sources. 

Except  ds  provided  in  40  CFR  403.7 
dnd  403.13.  dny  existing  source  subject 
to  this  subpart  v.hich  introduces 
pollutants  info  d  publicly  owned 
tppitment  works  must  comply  with  40 
CFR  Part  403  and  achieve  the  following 
pretreatment  standards  for  existing 
sources.  The  mass  of  wastewater 
pollutants  in  aluminum  forming  process 
wastewater  introduced  into  a  POTVV 
sl.dll  not  exceed  the  values  set  forth 
below:  i 

Subpart  E  —Cleaning  o«  Etching 
Scrubber 


:'iutant  or  pcilu*a''t  prooer*'/ 


PSES  effluent  limitation 


Maximum 

for  any  1 

day 


Maximum 

lor  fnonthly 

average 


Mg/kkg  (pounds 
pounds)     ot 
processed 

per  biNion 

aluminum 

-fvon^ur"      ,  ....„._ 

„  vanKJe ,. 

812 

561 

2.S71 

'334 

J8.660 

__. 

329 
232 

1  083 

TTO 

Oil  and  Grease  (alternate 
lonng  paraiT>elerl 

Tioni- 

23  200 

Subpart  E— Cleaning  or  Etching  Rinse 


Poilulant  Of  poik-rant  pfoperty 


PSES  a+fuent  itmrtations 

T 

Ma.xi'^jrn  Max"^um 

tor  ar*v  1         fo^  '"or*^ty 
day  A'^^aqe 


Vg  kptg  (pounds  per  Gii 
DOL,ndsl  0*  aiur'i' 
pfocessed 


ChrorfMum     

708 

287 

Cyanide       . 

489 

203 

Zmc               ._.. 

i243 

944 

rro                             

1,164 

Oil  and  grease  (ait?r-at6  moni- 

33.720 

20,230 

Subpart  E  -  Solution  Heat  Treatment 
Contact  Cooling  Water 


PSES  effluent  limitations 


P=>tliilant  or  polK/ini  pf'X)f"". 


Maximum         Maxirrxjm 

'Of  anv  1         tor  moritniy 
day  average 


Mg/kkg  (pounds  per  billion 
pounds)  of  aluminum 
processed 


Chromium 

Cyar«de .-. 

Zinc _ _ _. 

TTO - _. 

Oil  and  grease  (alternate  mor»' 
toring  parameter) 


24.440 


Subpart  E.— Continuous  Rod  Casting 
Contact  Coounks  Water 


PSES  efluem  limitations 

PoUulanl  or  pollulant  property     |     Maximum  Maximum 

for  any  1      I   for  monthly 
day  ^      average 


Mg/kl(g  (pounds  per  billion 
pounds)  of  aluminum 
processed 


Ghiomium _ „ _ 

Cyanide _ 

Zinc _.    _ 

43.8 
30.2 
138.6 

71.9 

2,084 

17  7 

125 

■SB  4 

TTO    _      ._ 

Oil  and  grease  (attemate  mon(- 

1  250 

Subpart  E.— Continuous  Rod  Casting 
Lubricant 


Pollutant  or  pollutant  property 


PSES  effluent  limilations 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


Mg/kkg  »pouni1s  per  billion 
pounds)  of  aluminum 
processed 


Chromium „ 

Cyanide 

7irv- 

078 
054 
2.45 
1.27 

36.9 

0  32 

0  22 

1  04 

TTO „ 

Oil  and  grease  (alternate  morv 

22  1 

Subpart  E  —Core 


PolKjtanl  or  pollutant  property 


PSES  effluenl  limitations 


Maximum  for     '•'a""^'"^.  '0' 

any  1  day  "'°'''"'' 

'  f  average 


Mg/kkg  (pounds  per  tsi'lion 
pounds)  of  aluminum 
processed 


328 
2.27 
10.4 
5.39 

156.0 

Cyanide _...       .„ 

Zinc ..        

TTO „ 

4.37 

Oii  and  grease  (alternate  morv 
tonng  parameter)  

93  7 

i  467.56    Pretreatment  standards  for  new 
sources. 

Except  as  provided  m  40  CFR  403.7, 
any  new  source  subject  to  this  subpart 
which  introduces  pollutants  into  a' 
publicly  owned  treatment  works  must 
complv  with  40  CFR  Part  403  and 


achieve  the  following  pretreatment 
standards  for  new  sources.  The  mass  of 
wastewater  pollutants  in  aluminum 
forming  process  wastewater  introduced 
into  a  POTW  shall  not  exceed  the 
values  set  forth  below: 

Subpart  E— Cleaning  or  Etching 
Scrubber 


PSNS  effluent  limitations 


Pollutant  or  pollulant  properly 


Maxinujm 

tor  any  t 

day 


Maximum 

for  monthiy 

average 


Mg/kkg  (pounds  per  billion 
pounds)  of  aluminum 
processed 


715 

387 

1,972 

1,334 

19.330 

290 

^yaoKJe „ 

Z'nc                                 

TTO                              

155 
812 

Oil  and  grease  (alternate  moni- 
tonnq  parameter) 

19  330 

Subpart  E,— Cleaning  or  Etching  Rinse 


PSNS  effluent  hmitalions 

Pollutant  Of  pollutant  property  :  Maximum  |  Maximu.m 
I  for  any  1  j  for  monthly 
j         day  average 

Mg/kkg  (pounds  per  billion 
pounds)  ot  aluminum 
processed 


Cnrormum       „ 

Cyanide     _ „ 

Zinc  „ _ 

TTO  

Oil  and  grease  lailernate  mont- 
lonng  parameter)      


624 

337 

1.720 

1,164 

16.860 


253 

135 
708 


16.860 


Subpart  E.— Solution  Heat  Treatment 
Contact  Cooling  Water 


PSNS  etthjenl  limitations 


utant  ot  pollutant  prooertv 


Maximum  Maximum 

lor  any  1         lor  monthly 
day  average 


Mg/kkg  (pounds  per  billion 
pounds)  of  alumnum 
processed 


3mium          

754  I 

410 
2,078 
1410 

306 

nide        „ 





'63 

856 

Zinc 

TTO 

Oil  and  grease  (aUernale  moni- 
tonng  parameter) 


20.370 


Subpart  E.— Continuous  Rod  Casting 
Contact  Cooling  Water 


PSNS  effluent  limitations 


Pollutant  or  poitutant  property 


Maximum 

lor  any  1 

day 


Maximum 

for  monthly 

average 


Mgkkg  (pounds  per  billion 
pounds)  ot  aluminum 
processed 


386 
20  9 
1063  t 
71  9   .... 

15  7 

Cyanide „.. 

Zinc  

•" " 



B  4 
43  8 

TTO 

(alternate 
ter) 

moni- 

Oil  and  grease 
torir^  param€ 

1.042,0 

1  042  0 

Pollutant  or  p< 


Pollulant  or  PC 
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Subpart  E.— Continuous  Rod  Casti\'g 
Lubricant 
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PS%S  ertloeni  limitations 


Pollutant  ar  coHutani  pfoperty      ^Myi^um  fo'     '''^xr-^un^  'o- 
any  1  day  ™r,|-.iy 


average 


Mg/kkg  (pounds 
pounds)      0' 
pfocessed 

per 

all 

trillion 

minum 

Ctifomtum 
Cyanide     ., 
Zinc 

0.68 
0.37 
1.88 

1.27 

186 

0.28 
0.15 
077 

TTO 

C.>ii  and  grease  lalternate  mon 
itonng  parame'er) 

185 

Subpart  E 

-Core 

It 

Pollutant  or 

pollutant  property 

PSiMS  etfluer 

Maxifntjm  lof 
any  1  da\ 

rmrtaSons 

ayimum  tor 
mo'itfilv 
average 

Mg/kkg  (poun 
pounds)      0 
processed 

Is 
1 

per   trillion 
aluminum 

Chrornium „ 

Cvanide 

Zinc 

TTO ."'"'"'l 

On  and  grease  (alternate  men- 
toring parameter; 


2.89 
I  56 
796 

539 

78,1 


1.17 
0.62 
3.28 


I 


78  1 


§  467.57  Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  ttie  application  of  ttie  best  conventional 
pollutant  control  technology.  (Reserved] 

Subpart  F— Drawing  With  Emulsions  or 
Soaps  Subcategory 

§  467.60     Applicability;  description  of  the 
dravying  with  emulsions  or  soaps 
subcategory. 

This  subpart  applu>s  to  dis(  h.rj^e.s  of 
pollutants  to  waters  of  the  Linit.-d  Slates 
rind  introdur'ion  of  pollutants  into 
publicly  owned  treatment  works  from 
•he  core  and  the  ancillary  operations  of 
Ihe  drawing  with  emulsions  or  soaps 
suIj  category. 

§  467.61     Specialized  definitions 

For  the  purpose  of  this  subpart: 

(a)  The  "core"  of  the  drawing  with 
emulsions  or  soaps  subcate.gory  shall 
include  drawing  using  emulsions  or 
'■caps,  stationary  casting,  artifici.il 
Hging,  annealing,  degreasmg.  sawing, 
and  swaging. 

(b)  The  term  "anciljriry  operat.on  ' 
siuill  mean  any  operation  not  prexiou'^K 
included  in  the  core,  performed  on-site, 
following  or  preceding  the  di  awing 
operation.  The  ancillary  operations  shall 
include  continuous  rod  casting,  solution 
heat  treatment  and  cleaning  or  etching. 


5  467.62     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  best  practicacie 
control  technology  currently  available. 

E.xcept  as  provided  in  40  Cf  R  ]_i  3(>- 
125.32,  any  existing  point  source  subject 
to  this  subpart  mwst  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  a\-ailable: 

Subpart  f  —CL£A^JNG  or  Etching 
Scrubber  Liquor 


Podulanl  or  pollutant  pfoce"^ 


8PT  effluent  limilatrons 

^ ■ . — - — . 

Maxirrium     i     Mammum 
tor  any  1         tor  monthly 
day  average 


Mg/kkg  (pounds  per  billion 
pounds)  o(  aijmimim 
processed 


Cheormum 

Cyanide 

ZtrK 

Aluminum 

Oil  and  grease 

Suspended  solids- 
PH 


7^30  j 

5,000  ] 

22.900  ' 

78,400 

344,400  I 

706.000  I 


2.930 

2,070 

9650 

32.030 

206/00 

344.400 

(') 


'  Within  ttie  range  o«  7.5  to  10  at  all  times. 


S,jbpaht  f  — Clf.am-mg  or  Etching  Rinse 


BPT  effluent  limitations 


Pollutant  01  pollutant  property 


Maximum 
lot  any  1 


Maximum 

lor  montfily 

average 


Mg/kkg(pounds  per  tuition 
pounds)  o1  aluminum 
processed 


Cfiromium 

Cyanide 

Zinc 

Aluminum 

Oil  and  grease 

.Suspended  sdids.. 
pH    


"f —I 


7.080 

4.890 

22.430 

76,700 

337.200 

691,300 

') 


T 


2.870 

2.030 

9.440 

31.360 

202.300 

337.200 

(') 


'Within  the  range  of  7  5  to  10  at  all  times. 


Subpart  F. — Cleamng  or  Etching 


Pollutant  or  pollutant  property 


BPT  ef'ueni  limitations 

Maximum  Maximum 

lor  any  1      I   for  monthly 

day         I      average 


Wgkkg  (pounds  per  Culkon 
pounds)  ol  aluminum 
processed 


Chromium. 

Cyamde 

Z'nc  

Aluminum 

On  and  grease 

Susper^ded  sotids..,. 


85.9  i 
59.3  I 
271  9 
930  0 
4,088  0  ■ 
8.381  0 


348 
24  6 

114  5 

3802 

24530 

4  088  0 

(') 


Wittun  ttie  range  of  7.5  to  10  at  ail  limea. 


Subpart  F.— Solution  Heat  Tp^ A-wf  ^t 
Contact  C:  "j  i\i,  v\a;i  --^ 


Pollutant  Of  polljtant  properly 


BPT  eMuanl  hniUiiuiB 


Maiocnun 

tor  any  1 

dm. 


Maxnun 
tar  manMy 


Mg/kkg  (pounds  per  tdton 
pctjnds)  oi  akjfmnum 
(■recessed 


Chromium 

Cyanide 

Zinc 


Akjmnum 

Ol  and  grease...... 

Suspended  soids.. 
pH 


3240 

2,240 

MUSO 

35.100 

154.100 

315.900 

(■) 


1,310 

925 

4,320 

14.400 

92.500 

154,100 

(') 


'WilNn  Ihe  range  ot  7.5  to  10  at  af  •  t-s 

Subpart  F— Continuous  Rod  Castii>»g 
Contact  Cooung  Water 


BPT  effluent  limilaliuiis 


Pollutant  or  polk>lant  property 


Maxvnum 

lor  any  1 

dlW 


MaxvTxjm 

tor  rnonthty 

avenge 


Mg/kkg  (pounds  per  bAion 
pounds)  ot  akjmnum 
processed 


Chromium.. 
Cyanide :,... 
Zmc 


Akjminum    ,,      _ 

Oil  and  grease 

Suspended  soMb... 
pH 


438 

117 

302 

125 

1,386 

584 

4,741 

1938 

20.840 

12,500 

42720 

20.840 

<.') 

CI 

'Within  the  range  of  7.5  to  10  at  aM  tunes. 

Subpart  F— Continuous  Rod  Casting 
Spent  Lubricant 


PoHutam  or  poik/tani  properly 


BPT  effluent  kmialnns 


Manmuni  tor 
any  1  day 


I  Maximum  frx 
I       mootNy 


Mg/kkg  (pounds  per  billion 
pounds)  ol  aluminum 
processed 


Cfiromium 

Cyanide .„ 

Zinc 

Aluminum. 

Oil  and  grease 

Suspended  solids.. 
pH ._., 


0.78 
0.S4 
2.45 
838 

369 

75.6 


032 

022 
103 
3  43 

22  1 

369 


'  Withm  the  rang*  ot  7.5  to  10  at  all  Imes. 

Subpart  F.— Core 


Pollutant  or  pollutant  property 


BPT  efthier*  limitMnns 


Maaomum 
tar  any  1 


Maximum 

tor  monltDy 

•verage 


li^/kkg  (pounds  par  biiion 
pounds)  of  aluminum 
processed 


Chromium 

Cyanide   ..„._ 

Zinc _ „ 

Aluminum  .,.^ 

Oil  and  grease 

Suspended  solids.. 
pH ., 


178 

123 

S65| 

1.930  I 

8.490  I 
17.400 


722 

508 

2380 

7890 

5.090  0 

8,4900 

<•» 


the  range  of  7.5  to  10  at  al  Nmas 
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§  467.63 

Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable 
by  ttie  application  of  the  best  available 
technology  economically  achievable. 

Except  as  provided  in  40  CFR  125.30- 
125.32.  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable: 

(a)  There  shall  be  no  discharge  of 
wastewater  pollutants  from  the  ancillary 
operation  of  the  cleaning  or  etch  line 
chemical  solution  bath. 

(b)  The  discharge  of  wastewater 
pollutants  from  the  core  and  anc;!iar> 
operations  except  for  those  listed  in 
paragraph  (a)  of  this  section  shdl!  not 
exceed  the  volumes  set  forth  below: 

Subpart  F  — Cleammg  or  Etching 
Scrubber  Liquor 


BPT  effluent  limitations 


Poi'L.'.a.'^i  ex  DO'iutan!  property 


MaximuTi  Maximum 

(Of  any  1     I  (or  monthly 
day         I      average 


C^^romtu^n 
Cyanide    .. 

Zinc     

Aluminum ,. 


Mg'kkg  (pounas  per  btitton 
pounds  0*  aluminjm 
pfocessed 


329 

232 

1,083 

3.596 


Subpart  F.— Cleaning  or  Etching  Rinse 


BAT  effluent  limitations 


Potlutant  or  pollutant  property         Ma^iniui^  Ma*irnijnn 

fO'  a"v   '  'Of  '^onrt^  , 

day  ave'age 


Mg  kkg  (pounds  per  billion 

POundSI        Of        al'jminu"' 

pracessed 


708 

469 

2.343 

7.672 

287 

Cyanide - 

203 

Zinc        

Aluminum 



944 
3.136 

Subpart  F  —Solution  Hea-  Tpea-ment 
Contact  Cooling  Water 


bat  effluent  limitations 


Pollutant  or  pollutant  prope"** 


Maximum 

for  any  1 

day 


Maximum 

for  monthly 

average 


Mg'kkg  {pounds  per  billion 
pounds)  0)  aluminum 
processed 


Cnromium 
Cyanide 
Zinc 
Aluminum 


10' 

245 

1,141 

3.789 


Subpart  F— Continuous  Rod  Casting 
Contact  Cooling  Water 


"1' 


BAT  effluent  limitations 


Pollutant  Of  potlutant  property 


Maximum 

for  any  1 

day 


Maximum 

tor  fTX)nttily 

average 


Mg/kkg  (pounds  per  billion 
poonds)  of  aiummum 
processed 


CyanKto 

Zinc 

Aluminum ... 


SijBPART  F. — Continuous  Rod  Casting 
Spent  Lubricant 


Pollutant  or  pollulanl  property 


BAT  effluent  limitations 


Maximum 

tor  any  1 

day 


Mammum 

fof  nronthly 

average 


Mg.'kkg  (pounds  per  billion 
pounds)  of  aluminum 
processed 


Subpart  F  — Core 


Pollutant  or  pollulant  property 


BAT  effluent  limitalions 


Maximum     i     Maximum 
for  any  1      I   for  monthly 
day  "      I      average 


Mg  kkg  (pounds  per  billion 
pounds)  of  aluminum 
processed 


C^rornium.. 

Cyanide 

Z'nc 

178 

123 

565 

1,931 

72  2 

509 
238  0 

AiurmnurT)      

789  0 

§  467.64     New  source  perlormance 
standards. 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following 
performance  standards, 

(a)  There  shall  be  no  discharge  of 
wastewater  pollutants  from  the  ancillary 
operation  of  the  cleaning  or  etch  line 
chemical  solution  bath. 

(b)  The  discharge  of  wastewater 
pollutants  from  the  core  and  ancillary 
operations  except  for  those  listed  in 
paragraph  (a)  of  this  section  shall  not 
exceed  the  values  set  forth  below: 

Subpart  F.^Core 


Subpart  F,— Core— Continued 


NSPS  effluent  limitations 


Poi'utanf  or  poilutani  property 

Maximum 

for  any  1 

day 

Maximum 

for  monthly 

average 

1,286 
4.243 
6,365 

526 

4  243 

Suspended  solids     ,.... 

4,668 

Subpart  F— Solution  Heat  Treatment 
Contact  Cooling  Water 


NSPS  effluent  limttattons 


Pol'i-itant  O''  polijtant  property 


Maximum 

(or  any  1 

day 


Maximum 

for  nxjnttHy 

average 


Mg'kkg  (pounds  per  biMion 
pounds)  of  aluminum 
processed 


C'.hfomium «... 

Cyanide 

Z^nc         

Aluminum  , 

Oil  arxJ  gf'ease , 

Susc^nded  sol»ds 


754 

306 

408 

163 

2.078 

856 

6,172 

2.526 

20,370 

20,370 

30.560 

22,410 

Subpart  F  —Cleaning  or  Etching  Rinse 


NSPS  effluent  limitations 


Pollutant  Of  pollutant  property 


Maximum 

for  any  1 

day 


Maximu"^ 

for  monthly 

average 


Mg/kkg  (pounds  per  bittion 
pounds)  o*  aluminurn 
processed 


Cnromium 

Cyanide  

Zinc 

Aluminum        

Oil  and  grease 

Suspended  solids 


624 

253 

337 

135 

1,720 

708 

5.109 

2  091 

16860 

16,860 

25.290 

18.550 

Subpart  F— Cleaning  or  Etching 
Scrubber  Liquor 


NSPS  effluent  limitations 


Pollulanl  or  pollutant  property 


Maximum 

for  any  1 

day 


Maximum 

for  monthly 

average 


Mg'kkg  (pounds  per  biUion 
poundsl  of  aluminum 
processed 


C^fomium 

Cyanide _. 

Zinc        

Aluminjm  ...,„, 

Oil  and  grease 

S.jspended  solids 


Subpart  F  —Continuous  Rod  Casting 
Contact  Cooling  Water 


NSPS  effluent  limitations 


Poilutani  or  pollutant  property 


NSPS  effluent  limitations  Pollulanl  o<  ponulant  property 


Maximum 

for  any  1 

day 


Maximum 

for  monthly 

average 


Maximum 

for  any  1 

day 


Maximum 

for  monthly 

average 


Wg  kkg  (pounds  per  billion 
poundsl  of  aluminum 
processed 


Mg/kkg  (pounds  per  billion 
pounds)  of  aluminum 
processed 


ChromHim 

Cyanide 

Zinc 


157 

64 

85 

34 

433 

178 

Chromium 

Cyanide 

Zinc 

Aluminum 

On  and  grease. 


386 

209 

1063 

315.8 

1,042.0 

16  7 

8  4 

se _ 

43  B 

12S2 

1.042  0 

PoKulant  or  pc 


PoMutant  or  po 


p'oilL-la'^t  or  poll: 


Chromium , 

Cyanide , 

Z-^c     , 

T'C 

Oil  and  grease  {i 
tonng  parametc 


SUSPAST  '         CONTINUOUS  ROD  CASTING 

Contact  "oolihg  vVater— Corfinued 


NSPS  effluent  limitations 

Polluiant  or  polluta"'  property 

Wax"r:um          Maximum 

foi  any  1         for  monthly 

day         '      average 

Sjspefxled  solids 

1,563.0 
(') 

1.146.0 

dH  

W:thin  the  range  of  7  5  to  '  0  at  ali  'imes 

Subpart  F  ^Ccnti.muous  Rod  Casting 
Spent  Lubricant 


Pollutant  or  pollutant  property 


NSPSPSNS  effluent 
limitations 

T 


Maximum 

for  any  : 

day 


Maximum 

for  monttily 

average 


Mg/kkg  (pounds  per  billion 
pounds)  of  aluminum 
processed 


Chromium 

068 
0.37 
1.88 
5.58 
18.5 
27.7 
(■) 

0.28 
0.15 
0.77 

2  29 

185 

20.3 

(') 

Z,nc           

Aluminum 

Suspended  solids 

pH   

'Within  the  range  of  7  5  to  10  at  all  times. 


§  467.65     Pretreatment  standards  for 
existing  sources. 

Except  as  provided  in  40  CI  R  4(i3,7 
.^r.d  403.13.  any  existing  source  subj!  it 
to  this  subpart  which  introduces 
pollutants  into  a  publif;:y  owned 
'rt^atment  works  must  comply  uith  40 
CFR  Part  403  and  achieve  the  following 
pretreatment  standards  for  exi'^'ing 
sources.  The  mass  of  wastewater 
pollutants  in  aluminum  forming  pror.ess 
wastewater  introduced  into  a  POTW 
shall  not  exceed  the  \alues  set  forth 
t)elow: 


SuBPAPT  F  —Cleaning  or  Etching 
Scrubber 


Pollutant  or  po'tuiant  property 


PSES  effluent  (imitations 


Maximum         Maximum 
for  any  1     |  lof  monthly 
day  average 


Mg/kkg  (pounds  per  billion 
pounds)  of  aluminum 
processed 


Chromium. ...„„ 

Cyanide 

Z'HC 

TTO 

Oil  and  grease  (aiternale  moni- 
toring parameter) 


812 

561 

2,571 

1.334 

38,660 


329 

232 

1.083 


23.200 


Subpart  F.— Cleaning  or  Etching  Rinse 


PSES  effluent  limrtations 


PoUutan!  Of  polli.'tanT  Dfoperty 


Maximum     ■     Maximum 
for  any  1      j   lor  monthly 
day         I      average 


Mg/kkg  (pounds  per  tMllion 
pounds)  of  aluminum 
processed 


Chromium ..„ _ 

Cyanide „ ^ 

Zirx: _ 

rro _ _ 

Oil  and  grease  (alternate  monl- 

tonng  parameter) 


708 
409 

2,243  I 

1.164    ; 


287 
203 
944 


33,720 


20,230 


Subpart  F  — Solu'^ion  Heat  Treatment 
Contact  Cooling  Water 


Poiiutant  or  Doiiutant  pror^e^ty 


PSES  effluent  limitations 

Maximum  Maximum 

lor  any  1      i    for  rTX>nttily 
day         j      average 


Mg/kkg  (pounds  per  billion 
pourxJs)  of  aluminum 
processed 


Chromium i..... 

Cyanide _ ,.„. 

Zinc I.... 

TTO 

Oil  and  grease  (alternate  moni- 
lonrtg  parameter) 


856  j 

5S1  I 

2.710  I 

1.410  j.. 

40,740  I 


347 

245 

1,141 


24.440 


Subpart  f  — Co\'inous  Rod  Casting 
Contact  Cooling  Water 


PSES  efCuent  limitations 


Pollutant  or  pollutant  property 


Maximum 

tor  any  i 

dav 


Maximum 

for  mo.nthly 

average 


Mg/kkg  (pounds  per  billion 
pounds)  ol  aluminum 
processed 


Chromium 

Cyanide ; 

Zinc 

TTO _ ^ 

Oil  and  grease  (alferriate  mooi- 
tc.ing  parameter) 


438 

17.7 

30.2 

12.5 

138.6 

56.4 

719 

2.084.0 


1.250  0 


Su'^PART  F  —Continuous  Roid  Casting 
Lubricant 


PSES  effluent  limitations 


Pollutant  or  pollutant  property 


Maximum  lor 
any  1  day 


Maximum  for 
monthly 
average 


Mg/kkg  (pounds  per  billion 
pounds)      01      aluminum 


1 

processed 

Chromium 

Cyanide 

Zinc                        

0.7B 
0.54 
2.45 
1.27 

36.9 

032 
0  22 
104 

TTO                       

Dl  and  oiaase  i  alternate  mon- 

221 

SuBP/!RT  F. — Core 


PoMulant  or  pollutant  properly 


PSES  eHhiem  hnntatians 


Maxmun     i    Maximum 
tor  any  1     1  lor  monully 

an       ! 


Mg/kkg  (pounds  per  b*on 
pounds)  cl  aluminum 
processed 


Ctwomium.. 

Cyanide 

anc 

TTO 


Oil  and  grease  (alternate  moni- 
tonng  parameter) _.. 


178 
123 


2S3 

8,486 


72i 

50.9 

2384 


5.092 


_L 


S  nfj  66     Pretreatment  standards  'or  new 
sources  (PSNS! 

Except  as  provided  in  40  CFR  403,7, 
any  new  source  subject  to  this  subpart 
which  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources.  The  mass  of 
wastewater  pollutants  in  aluminum 
forming  piocess  wastewaters  introduced 
into  a  POTW  shall  not  exceed  the 
values  set  forth  below: 


Subpart  F. 


-Cleaning  or  Etching 
Scrubber 


PollulanI  or  pollutant  property 


PSNS  elfhjeni  limitations 


Maximum 

for  any  1 

day 


Maximum 

(or  monlNy 

avarage 


Mg/kkg  (pounds  per  bJlion 
pounds)  of  aluminum 
processed 


Chromium „ 

Cyanide 

Zinc „ 

TTO 

Oil  and  grease  (alternate  moni- 
lonng  parameter) 


19.330 


Subpart  F,— Cleaning  or  Etching  Rinse 


Pollutant  or  pollutani  properly 


PSNS  effluent  limitations 


Maxmxjm 

toe  monthly 

average 


Maximum 

tor  any  1 

.day 


Mg/kkg  (pounds  per  billion 
pounds)  ol  aluminum 
processed 


Chromium „ „„ 

Cyanide    „.._,.__..„„ 

ZitK _ _ 

TTO , 

0»  and  grease  (attamate  moni- 
lonng  parameter) 


16.860 
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Subpart  F.— Solution  heat  Treat^em 
Contact  Cooling  Wa-e^^ 


I  PSNS  eHluent  limitations 

Poiiulant  O'  pO'jta^t  p'-ope'ty     ^  Maximum     j     Maxtmum 

j  tof  any  .      i   tor  monthly 
I         day         I      average 


C  .3^<le         „ 

Z  f'c     

T-0      

G"  anc  grease  (alte'-ate  r^o'v 
to-  ^g  para'T^eter! 


Mg/kkg  (pounds  per  billion 

pounds)     ot     aluminum 

processed 

754 

306 

406 

163 

2,078 

856 

1.410 

20.370  I 


Subpart  F  —Continuous  fiod  Casting 
Contact  Cooling  Vvater 


PSNS  ettiuent  limitations 


Poijta''t  0!  poii^ta";  s-'operty 


Marirriijrn 

'o-  a-n  ' 


Maximum 

lor  monthly 

average 


Mg/kKg  ipcu'^cls  pef  b'llion 
pounds)  ot  aluminum 
processed 


C-'O'-^r" 

C  (a".ae — 

Zx      

TO       

O^  a^d  g-ease  fa'te'-'a'e  moni- 
10' ^g  pa'a-ieie'S  


3B.6 

a>.9 

106.3 
719 

1 .042  0 


157 
84 

43  3 


1,042  0 


S^;BPART  r 


-Continuous  Rod  Casting 

L'.^BRICAM 


Pollutant  or  pollutant  property 


PSNS  etfluent  limitations 


Maximum  for 
any  1  day 


Maximum  for 
monthly 
average 


Mg/kkg  (pounds  per  billion 
pour>ds)  of  aluminum 
processed 


Chromium 

Cyanide ..:.... 

Zinc 

TTO    

Oil  and  grease  (altemale  mon- 
itoring parameter) 


Subpart  F.— Core 

PSNS  effluent  limitations 

Pollutant  or  pollutanl  property 

Maximum     '     Maximum 

for  any  1           lo'  monthly 

day                ave'age 

Mg/kkg  (pounds  per  txllton 
pounds)  of  aluminum 
processed 


157 

85 

433 

293 

4,243 

Cyanide 

34 

Zinc  

TTO 

178 

Oil  and  grease  (alternate  moni- 
tonng  parameter) 

§  467,67  Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  ttie  best  conventional 
pollutant  control  technology.  [Reserved] 

|FR  Doc  82-31137  Filed  11-19-82;  8  45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste 

[SW-FRL  2249-4] 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Grant  of  temporary  exclusions 

and  request  for  comment. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  today  temporarily 
excluding  solid  wastes  generated  at 
several  particular  generating  facilities 
from  the  hsts  of  hazardous  wastes 
contained  in  40  CFR  261.31  and  261.32. 
This  action  responds  to  delisting 
petitions  submitted  under  40  CFR  260.20. 
which  allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provisions  of  40  CFR  Parts  260  through 
267  and  Parts  122  through  124.  issued 
under  the  Resource  Conservation  and 
Recovery  Act  of  1976  and  40  CFR  260.22,\ 
which  specifically  provides  generators 
the  opportunity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"site  specific  basis"  from  the  hazardous 
waste  list.  The  effect  of  this  action  is  to 
temporarily  exclude  certain  wastes 
generated  at  particular  facilities  from 
listing  as  hazardous  wastes  under  40 
CFR  Part  261. 
EFFECTIVE  DATE:  November  22.  1982. 

EPA  will  accept  public  comments  on 
these  temporary  exclusions  until 
January  21. 1983.  Any  person  may 
request  a  hearing  on  these  temporary 
exclusions  by  filing  a  request  with  John 
P.  Lehman,  whose  address  appears 
below,  by  December  13, 1982.  The 
request  must  contain  the  information 
prescribed  in  40  CFR  260.20(d). 
addresses:  Comments  should  be  sent 
to  the  Docket  Clerk.  Office  of  Solid 
Waste  (WH-562),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Washington.  D.C.  20460. 

Requests  for  hearing  should  be 
addressed  to  John  P.  Lehman,  Director. 
Hazardous  and  Industrial  Waste 
Division,  Office  of  Solid  Waste  (WH- 
565),  U.S.  Environmental  Protection 
Agency,  401  M  Street.  S.W.. 
Washington.  D.C.  20460. 
Communications  should  identify  the 
regulatory  docket  number  "Section 
3001 /Delisting  Petitions." 

The  public  docket  for  these  temporary 
exclusions  is  located  in  Room  S-269. 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  S.W.,  Washington,  D.C. 
20460  and  is  available  for  viewing  from 


9:00  am.  to  4:00  p.m.,  Monday  through 

Friday,  excluding  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information  contact  Messrs.  Myles 
Morse  or  William  Sproat,  Office  of  Solid 
Waste  (WH-565B),  U.S.  Envirorunental 
Protection  Agency,  401  M  Street.  S.W., 
Washington,  D.C,  20460.  (202)  755-9187. 
SUPPLEMENTARY  INFORMATION:  On 
January  16,  1981,  as  part  of  its  final  and 
interim  final  regulations  implementing 
section  3001  of  RCRA,  EPA  published  an 
amended  list  of  hazardous  wastes  from 
non-specific  and  from  specific  sources. 
See  40  CFR  261.31  and  261.32.  These 
wastes  were  listed  as  hazardous 
because  they  typically  and  frequently 
exhibit  any  of  the  characteristics  of 
hazardous  wastes  identified  in  Subpart 
C  of  Part  261  (ignitability,  corrosivity, 
reactivity,  and  extraction  procedure  (EP) 
toxicity)  or  meet  the  criteria  for  listing 
contained  in  40  CFR  261.11(a)(2)  or 
261.n(a)(3). 

Individual  waste  streams  may  vary 
depending  on  raw  materials,  industrial 
processes,  and  other  factors.  Thus,  while 
a  type  of  waste  described  in  these 
regulations  generally  is  hazardous,  a 
specific  waste  meeting  the  listing 
description  from  an  individual  facility 
may  not  be.  For  this  reason,  40  CFR 
260.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from  a 
particular  generating  facility  should  not 
be  regulated  as  a  hazardous  waste.  To 
be  excluded,  petitioners  must  show  that 
the  waste  generated  at  their  facilities 
does  not  meet  any  of  the  criteria  under 
which  the  waste  was  listed.  (See  40  CFR 
260.22(a)  and  Background  Documents  for 
listed  wastes.)  Wastes  which  are 
"delisted"  (i.e.,  excluded)  may,  however. 
still  be  hazardous  if  they  exhibit  any  of 
the  characteristics  of  a  hazardous 
waste,  and  generators  remain  obligated 
to  make  this  determination. 

In  addition  to  wastes  listed  as 
hazardous  in  40  CFR  261.31  and  261.32, 
residues  from  the  treatment,  storage,  or 
disposal  of  listed  hazardous  wastes  also 
are  eligible  for  exclusion  and  remain 
hazardous  wastes  until  excluded.  (See 
40  CFR  261.3  (c)  and  (d)(2).)  Again,  the 
substantive  standard  for  "delisting"  is 
that  the  waste  not  meet  any  of  the 
criteria  for  which  it  was  listed  originally. 
Where  the  waste  is  derived  from  one  or 
more  listed  hazardous  wastes,  the 
demonstration  may  be  made  with 
respect  to  each  constituent  listed  waste, 
or  the  waste  mixture  as  a  whole.  (See  40 
CFR  260.22  (b).)  Like  other  excluded 
wastes,  these  excluded  treatment, 
storage,  or  disposal  residues  remain 


subject  to  Subpart  C  of  Part  261.  and  so 
may  be  hazardous  if  they  exhibit  any  of 
the  characteristics  of  hazardous  waste. 

There  will  be  circumstances  where 
immediate  action  on  petitions  is 
appropriate.  Therefore,  upon  Agency 
review  of  a  submitted  petition,  the 
Administrator  may,  under  40  CFR  260.22 
(m).  grant  a  temporary  exclusion  if  there 
is  substantial  likelihood  that  a  final 
exclusion  ultimately  will  be  granted. 

It  should  be  noted  that  EPA  has  not 
verified  the  test  data  submitted  before 
granting  temporary  exclusions.  The 
sworn  affidavits  submitted  with  each 
petition  sufficiently  bind  the  petitioner 
to  ensure  presentation  of  truthful  and 
accurate  test  results.  The  Agency  has. 
however,  initiated  a  spot  sampling  and 
analysis  program  to  verify  the 
representative  nature  of  the  data  before 
petitions  for  final  exclusions  will  be 
granted. 

Limited  Effect  of  Federal  Temporary 
Exclusion 

The  temporary  exclusions  granted 
today  apply  only  to  the  Federal 
hazardous  waste  management  system 
established  under  RCRA.  States  remain 
frep  to  take  any  action  they  deem 
appropriate  under  their  independent 
authority  with  regard  to  these  wastes. 

Some  States  have  established  their 
own  provisions  for  delisting  or 
excluding  wastes  from  State  control 
under  their  hazardous  waste  programs. 
Petitioners  should  consult  with  the  State 
agencies  to  inquire  about  such 
provisions.  EPA's  action  today  of 
granting  temporary  exclusions  is  not  an 
action  on  behalf  of  the  States  and  does 
not  affect  control  of  the  wastes  by  State 
programs. 

The  temporary  exclusions  granted 
today  apply  only  in  those  situations 
where  the  waste  is  under  Federal 
jurisdiction.  EPA  has  granted  some 
Slates  interim  authorization  to  operate 
their  hazardous  waste  management 
program  in  lieu  of  Phase  I  of  the  Federal 
program.  In  the  list  of  petitioners  below, 
these  States  are  indicated  by  an  asterisk 
(*).  In  the  case  of  an  authorized  State. 
Federal  temporary  exclusions  have 
applicability  only  where  the  waste  is 
transported  to  a  nonauthorized  State  or 
is  transported  in  interstate  commerce: 
this  includes  intrastate  transport  by  an 
interstate  commerce  carrier.  In  such 
situations  where  compliance  with  the 
Federal  hazardous  waste  program  is 
required,  these  wastes  would  be 
considered  to  be  excluded  temporarily 
from  Federal  regulatory  control. 
However,  State  and  local  control  of  the 
wastes  remain  unaffected  by  the  Federal 
temporary  exclusion. 


JMI 


Federal  Register  /  Vol.  47.  No.  225  /  Monday,  November  22.  1982  /  Rules  and  Regulations 


52669 


The  authorized  programs  in  some 
States  include  delisting  provisions 
which,  as  provided  in  the  State's 
Memorandum  of  Agreement  [MOA), 
require  EPA  review  and  concurrence  as 
a  part  of  the  State's  delisting  decisions. 
The  Agency  has  reviewed  the  petitions 
from  facilities  in  States  within  this 
category,  and  is  indicating  its 
concurrence  to  the  regulated  community 
by  publishing  today's  temporary 
exclusions.  In  the  Hst  of  petitioners 
below,  the  States  within  this  category 
are  indicated  by  a  cross  (t). 

Petitioners 

The  temporary  exclusions  published 
today  involve  the  following  petitioners: 

Vulcan  Rivet  and  Bolt  Corporation, 
Birmingham,  Aiabamat;  S-R  of 
Tennessee,  Ripley,  Tennessee"!"; 
Bethlehem  Steel  Corporation, 
Chesterton,  Indiana:  3M  Company, 
Copely,  Ohio:  Eastman  Kodak  Company, 
Windsor,  Colorado:  Eli  Lilly  and 
Company,  Lafayette.  Indiana:  Western 
Electric,  Richmond,  Virginia*:  Olin 
Corporation,  St.  Marks.  Floridat; 
General  Motors/Pontiac  Motor  Division, 
Pontiac.  Michigan:  Molex  Incorporated, 
Lincoln,  Nebraska:  Jones  and  Lau>;hlin 
Steel  Corporation,  East  Chicago, 
Indiana;  Lincoln  Plating  Company, 
Lincoln,  Nebraska:  Light  Metals 
Coloring  Company,  Southington, 
Connecticut*;  Adolph  Coors  Company, 
Golden,  Colorado:  Continental  Can 
Company.  Olympia,  Washington:  Intex 
Plastics  Corporation,  Corinth. 
Mississippit:  Lederle  Laboratories.  PchpI 
River,  New  York;  Miller  Brewing 
Company,  Milwaukee,  Wisconsin"; 
Windsor  Plastics,  Evansville.  Indiann: 
Hewlett-Packard,  Loveland,  Colorado; 
E.I.  DuPont  de  Nemours  and  Company, 
Gibbstown,  New  Jersey  and  Beaumont. 
Texas*;  Reynolds  Aluminum,  Sheffield, 
Aiabamat:  d-Con®  Company,  Inc., 
Alliance,  Ohio:  and  the  Stablex 
Corporation,  Hooksett,  New 
Hampshire*. 

Also  included  in  today's  publication  is 
the  Agency's  response  to  public 
comments  received  on  the  temporary 
exclusion  granted  to  the  Stablex 
Corporation  for  the  treatment  residue  to 
be  generated  at  their  proposed  facility  in 
Groveland,  Michigan;  an  amendment  to 
the  temporary  exclusion  previously 
granted  to  the  Stablex  Corporation  for 
the  treatment  residue  to  be  generated  at 
their  proposed  facility  in  Groveland, 
Michigan;  an  amendment  to  the 
temporary  exclusion  previously  granted 
to  Cerro  Wire  Company  of  Syosett,  New 
York;  and  the  recision  of  the  temporary 
exclusion  previously  granted  to  Amoco 
Oil,  of  Wood  River,  Missouri. 


Petitions  for  Exclusion 

I.  Vulcan  Rivet  and  Bolt 
Corporation.— K.  Petition  for  Exclusion. 
The  Vulcan  Rivet  and  Bolt  Corporation 
(Vulcan),  involved  in  the  manufacture  of 
industrial  fasteners,  has  petitioned  the 
Agency  to  exclude  its  filter  cake 
presently  listed  as  EPA  Hazardous 
Waste  No.  K062— spent  pickle  liquor 
from  steel  finishing  operations.  Vulcan 
has  petitioned  to  exclude  its  filter  cake 
waste  because  it  does  not  meet  the 
criteria  for  which  the  waste  was  listed. 

Specifically,  the  filter  cake  is 
generated  from  the  treatment  (including 
lime  neutralization,  iron  floccu'ation/ 
precipitation,  and  pressure  filtrationj  of 
a  plant  process  wastewater  stream 
consisting  of  spent  pickle  liquor  and 
associated  rinse  waters.  The  only 
process  contributing  to  the  gener.ition  of 
the  filter  cake  is  the  sulfuric  acid 
pickling  of  coiled  steel  in  preparation  for 
cold  forming  into  bolts,  nuts,  rivets,  and 
other  fasteners.  During  treatment  of  the 
wastewater,  a  hydrafed  lime  slurry  is 
mixed  with  the  wastewater  using  strong 
agitation  to  raise  the  pH  and  precipitate 
out  the  iron.  Following  in-line  pressure 
filtration,  the  solids,  referred  to  as  the 
filter  cake,  are  separated  from  the 
filtrate.  The  filtrate  is  discharged  into 
receiving  w.jters  under  an  NPDES 
permit  and  the  filter  cake  stored  on-site 
prior  to  disposal.  Vulcan  claims  that  its 
filter  cake  is  environmentally  stable  and 
non-hazardous,  and  specifically  that  the 
filter  cake  does  not  contain  hazardous 
le\  els  of  hexavalent  chromium  and  lead, 
the  constituents  of  concern  for  which  the 
filler  cake  (waste  K062)  was  listed. 

Vulcan  submitted  a  detailed 
description  of  its  wastewater  treatment 
system  and  EP  toxicity  test  results  for 
all  toxic  metal  constituents  specified  in 
40  CFR  261,24  of  the  regulations 
Samples  of  the  filter  cake  solids  were 
taken  over  a  three  month  period  which 
the  petitioner  claims  represents  the 
uniformity  of  constituent  concentrations 
in  the  waste.  EP  toxicity  test  results 
showed  maximum  total  chromium  and 
lead  levels  in  the  waste  extract  of  0,11 
and  0,32  ppm,  respectively. 

B.  Agency  Analysis  and  Action.  The 
constituents  of  concern  in  this  waste  are 
hexavalent  chromium  and  lead.  EP 
extracts  from  filter  cake  samples 
analyzed  by  Vulcan  show  total 
chromium  and  lead  levels  consistently 
well  below  the  maximum  EP  toxicity 
hmits. 'These  low  leachate  levels 


'  Hexavalent  chromium  is  listed  as  the  consntueni 
of  concern  for  this  waste:  however,  since  the 
concentration  of  total  chromium  is  low  the 
concentration  of  hexavalent  chromium  would  also 
be  low,  so  that  analysis  for  hexavalent  chromium  is 
unnecessary. 


indicate  that  the  constituents  of  concern 
are  present  in  the  filter  cake  in 
essentially  an  immobile  form,  A  final  pH 
of  8.3  indicates  that  Vulcan's  waste 
treatment  process  effectively  neutralizes 
its  acid  wastes.  The  Agency,  therefore, 
has  granted  a  temporar>'  exclusion  to 
Vulcan's  facility  in  Birmingham. 
Alabama  for  its  filler  cake  solids,  as 
described  in  its  petition. 

II.  S-R  of  Tennessee. — A,  Petition  for 
Exclusion.  S-R  of  Tennessee  {S-Rl, 
located  in  Ripley,  Tennessee,  and 
involved  in  the  electroplating  of  molded 
plastic  parts  used  primarily  in  the 
automotive  industry,  has  petitioned  the 
Agency  to  exclude  its  treated  sludge 
presently  listed  as  EPA  Hazardous"^ 
Waste  .No.  F006-Wastewater  treatment 
sludges  from  electroplating  operations 
except  from  the  following  processes:  (1) 
Sulfuric  acid  anodizing  of  aluminum;  (2) 
tin  plating  on  carbon  steel;  (3)  zinc 
plating  (segregated  basis)  on  carbon 
steel:  (4)  aluminum  or  zinc-aluminum 
plating  on  carbon  steel:  (5)  cleaning/ 
stripping  associated  with  tin,  zinc,  and 
aluminum  plating  on  carbon  steel;  and 
(6)  chemical  etching  and  milling  of 
aluminum.  S-R  has  petitioned  to  exclude 
its  waste  because  it  does  not  meet  the 
criteria  for  which  it  was  listed. 

S-R  claims  that  the  electroplating 
processes  which  generate  the  waste  do 
not  use  cadmium  or  cyanide.  In  addition, 
they  claim  that  although  they  do  use 
hexavalent  chromium  and  nickel  as  part 
of  the  process,  the  treated  wastewater 
sludge  is  non-hazardous  due  to  the 
effectiveness  of  their  treatment  system. 

S-R  has  submitted  a  detailed 
description  of  its  electroplating  and 
wastewater  treatment  processes  and 
total  constituent  analyses  of  the  sludge 
for  cadmium  and  cyanide.  They  also 
submitted  EP  toxicity  test  results  for 
total  chromium,  nickel,  cadmium,  and 
distilled  water  extraction  test  results  for 
cyanide, 

S-R's  treatment  system  involves  the 
reduction  of  hexavalent  chromium 
bearing  waste  (with  sulfur  dioxide  and 
sulfuric  acid),  neutralization  with 
sodium  hydroxide  and  lime  to  a  pH  of    . 
between  8,8  and  9,2.  flocculation, 
clarification,  and  vacuum  filtration. 

Samples  of  the  sludge  were  collected 
daily  over  a  two-week  period  which  the 
petitioner  claims  to  be  representative  of 
any  variation  of  constituent 
concentration  in  the  waste.  Total 
constituent  analyses  for  cadmium  and 
cyanide  revealed  values  of  <0.05  and 
< 0.005  ppm,  respectively,  EP  toxicity 
test  results  for  total  chromium,  nickel, 
and  cadmium  produced  maxim-im 
leachate  concentrations  of  ,22,  9,6,  and 
<.005  ppm.  respectively.  Distilled  water 
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leacfrate  tests  for  cyanide  produced  a 
maximum  level  of  <.02  ppm. 

B.  Agency  Analysis  and  Action.  S-R 
of  Tennessee  has  demonstrated  that  its 
waste  treatment  system  produces  a  non- 
hazsrdous  sludge.  S-R  claimed  that  its 
production  process  does  not  use 
cadmium  and  cyanide;  this  claim  was 
substantiated  in  that  both  these 
toxicants  were  not  detected  in  the 
sludge.  With  respect  to  hexavalent 
chromium,  although  hexavalent 
chromium  is  used  in  the  production 
process,  it  is  present  in  the  EP  extracts 
at  values  well  below  the  proposed 
maximsm  EP  toxicity  limits  for  this 
metal. ^Fmally,  the  reported  nickel 
leachate  concentration  is  not  considered 
to  be  of  regulatory  concern.* These  low 
leachate  levels  indicate  that  the 
constituents  are  present  in  essentially 
an  immobile  form.  The  Agency, 
therefore,  has  granted  a  temporary 
exclusion  to  S-Rs  facility  in  Ripley, 
Tennessee  for  its  treated  electroplating 
sludge,  as  described  in  its  petition. 

III.  Bethlehem  Steel  Corporation.— A. 
Petition  for  Exclusion.  The  Bethlehem 
Steel  Corporation  (Bethlehem).  Bums 
Harbor  Plant,  located  in  Chesterton, 
Indiana,  involved  in  the  production  of 
various  carbon  steel  products,  has 
petitioned  the  Agency  to  exclude  its 
waste  identified  as  secondary 
wastewater  treatment  plant  (SWTP) 
filter  cake  sludge  and  terminal  polishing 
lagoon  (TPL)  dredgings.  The  wastes  are 
presently  considered  to  be  hazardous 
waste  because  they  contain  the 
following  EPA  hazardous  waste: 

F006 — Wastewater  treatment  sludges  from 
electroplating  operations  excBpt  from  the 
following  processes:  (1)  Sulfuric  acid 
anodizing  of  aluminum:  (2)  tin  plating  on 
carbon  steel;  (3)  zinc  plating  (segregated 
basis)  on  carbon  steel:  (4)  aluminum  or 
zinc-aluminum  plating  on  carbon  steel:  (5) 
cleaning/stripping  associated  with  tin.  zinc, 
and  aluminum  plating  on  carbon  steel;  and 
(6)  chemical  etching  and  milling  of 
aluminum. 

K062 — Spent  pickle  liquor  from  steel  finiahing 
operations.  Bethlehem  has  petitioned  to 
exclude  these  wastes  because  they  do  not 
meet  the  criteria  for  which  they  were  listed. 

The  production  process  at  the  Bums 
Harbor  plant  which  generates  the 
wastes  involves  chromium 
electroplating  of  carbon  steel  and 
pickling  of  the  carbon  steel  in  a 
continuous  acid  pickling  process. 
Bethlehem  claims  that  the  processes 
which  generate  the  waste  do  not  use 
cadmium,  nickel  or  cyanide.  In  addition. 
they  claim  that  although  they  do  use 
hexavalent  chromium  as  part  of  the 
process  and  even  though  lead  is  present 


'See  footnote  1. 

•See  46  ffl  40158,  Auyjst  6.  1981 


in  the  waste,  they  believe  the  wastes  are 
environmentally  stable  and  non- 
hazardous  due  to  the  effectiveness  of 
their  treatment  system. 

Bethlehem  has  submitted  a  detailed 
description  of  its  waste  treatment 
system,  total  constituent  analyses  of  the 
sludge  for  cadmium,  total  chromium, 
ledd^  oickeL  and  cyanide,  EP  toxicity 
test  results  for  cadmium,  total 
chromium,  lead,  and  nickel,  and  distilled 
water  test  results  for  cyanide. 
Composite  samples  taken  from  the 
sludge  lagoons  are  representative  of  an 
eighteen  month  period  which  the 
petitioner  claims  to  be  representative  of 
any  variation  of  constituent 
concentration  in  the  waste. 

The  treatment  system  involves  the 
neutralization  of  spent  sulfuric  acid 
pickle  liquor  when  it  is  mixed  with 
alkaline  wastewaters  in  the  sewer 
system  and  with  lime  slurry  which  is 
present  in  the  secondary  wastewater 
treatment  plant.  Hexavalent  chromium, 
which  is  present  in  the  wastewater,  is 
reduced  to  the  trivalent  state;  this 
reduction  is  a  result  of  tbe  reaction  of 
hexavalent  chromium  with  the  ferrous 
iron  present  in  the  spent  pickle  liquor 
and  in  the  wastewater  from  other 
processes.  The  treated  wastes — 
underflow  from  the  SWTP  thickener  and 
the  final  polishing  lagoons — are  then 
subject  to  vacuum  filtration. 

Total  constituent  analyses  of  the 
wastes  indicated  maximum  cadmium, 
total  chromium,  lead,  nickel,  and 
cyanide  of  10,  630, 1000, 100,  and  <1.0 
ppm,  respectively,  in  the  SWTP  sludge 
and  <10,  420,  200,  40,  and  <1.0  ppm. 
respectively  in  the  TPL  dredgings.  EP 
toxicity  test  results  revealed  maximum 
cadmium,  total  chromium,  lead,  and 
nickel  levels  of  0.11,  0.17,  0.46  and  0.59 
ppm,  respectively,  in  the  SWTP  sludge 
and  0.23.  0.54,  0.80  and  0.50,  respectively, 
in  the  TPL  dredgings.  Cyanides  were  not 
detected  in  any  of  the  samples. 

B.  Agency  Analysis  and  Action. 
Bethlehem  has  demonstrated  that  its 
waste  treatment  system  produces  non- 
hazardous  sludges.  Bethlehem  first 
claimed  that  its  production  processes  do 
not  use  cadmium,  nickel,  or  cyanide;  this 
claim  was  substantiated  with  regard  to 
cadmium  and  cyanide  in  that  they  were 
only  detected  in  the  sludges  at  very  low 
concentrations.  The  EP  extract  for 
cadmium  also  shows  levels  well  below 
the  maximum  EP  toxicity  limits.  With 
respect  to  nickel,  although  the  petitioner 
claims  that  it  is  not  used  in  the  process. 
the  Agency  believes  the  reported  levels 
(100  ppm  maximum  total  concentration 
in  the  sludge)  are  above  what  the 
Agency  would  consider  a  minor  source 
of  contamination.  However,  since  the  EP 
extract  nickel  concentrations  are 


considered  below  that  of  regulatory 
concem.  the  concentrations  of  nickel  in 
the  sludge  are  not  considered 
hazardous.  With  respect  to  lead  and 
hexavalent  chromium,  the  EP  extracts 
are  consistently  below  the  EP  maximum 
toxicity  levels.* These  low  leachate 
levels  indicate  that  the  constituents  are 
present  in  essentially  an  immobile  form. 
A  final  pH  range  of  6-9  indicates  that 
the  wastewater  treatment  system 
effectively  neutraHzes  the  spent  pickle 
liquor  wastes.  The  Agency,  therefore, 
has  granted  a  temporary  exclusion  to 
the  Bethlehem  Steel  Corporation  for  its 
Burns  Harbor  plant  in  Chesterton. 
Indiana  for  its  treated  wastes,  as 
described  in  its  petition. 

IV.  3M  Company.— A.  Petition  for 
Exclusion.  The  3M  Company  (3M). 
located  in  Copely,  Ohio,  involved  in  the 
production  of  chrome  oxide  green 
pigments  and  sulfuric  acid,  has 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge  presently 
listed  as  EPA  Hazardous  Waste  No. 
K006 — wastewater  treatment  sludge 
from  the  production  of  chrome  oxide 
green  pigments.  3M  has  petitioned  to 
exclude  its  waste  because  it  does  not 
meet  the  criteria  for  which  it  was  listed. 

3M  has  submitted  a  detailed 
description  of  its  wastewater  treatment 
system,  total  constitutent  analyses  of 
the  sludge  for  total  chromium,  and  EP 
toxicity  test  results  of  the  sludge  for 
total  and  hexavalent  chromium. 

3M  produces  chrome  oxide  green 
pigments  by  roasting  elemental  sulfur 
and  sodium  dichromate  to  form  a 
chrome  oxide  and  sodium  sulfate 
mixture.  Their  roasting  process  produces 
sulfur  dioxide  gas  which  is  passed 
through  a  scrubber.  The  particulate  free 
gas  is  then  collected  for  use  in  the 
manufacturing  of  sulfuric  acid.  The 
chrome  oxide  and  sodium  sulfate 
mixture  is  then  washed  and  centrifuged 
producing  sodium  dichromate  and  fine 
particles  of  chrome  oxide.  The  scrubber 
water  containing  sulfur  dioxide  and 
particulates  is  then  mixed  with  the 
chrome  oxide  wash  water.  The  sulfur 
dioxide  reduces  any  hexavalent  chrome 
to  trivalent  chrome.  Sulfuric  acid 
wastewater,  produced  at  the  adjoining 
sutfuric  acid  plant,  is  also  combined 
with  the  wastewater  to  reduce  the  pH  to 
between  2  and  3.  Lime  is  then  added  to 
neutralize  the  waste  and  cause  the 
chrome  hydroxide  to  precipitate  out  in 
the  sludge. 

Under  these  conditions,  3M  claims 
that  the  hexavalent  chromium  is  readily 
reduced  to  trivalent  chromium.  They 
claim  their  sludge  is  non-hazardous  and 
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that  the  sludge  does  not  contain 
hazardous  levels  of  hexavalent 
chromium,  the  constituent  of  concern  for 
which  the  wastewater  treatment  sludge 
from  the  production  of  chrome  oxide 
green  pigment  (K006)  is  listed. 

Total  constituent  analyses  of  the 
sludge  revealed  a  maximum  total 
chromium  level  of  970  ppm.  EP  toxicity 
tests  results  revealed  maximum  total 
chromium  and  hexavalent  chromium 
levels  of  12.4  and  <0.04  ppm, 
respectively.  The  samples  were 
collected  from  a  pile  which  was 
representative  of  one  year's  sludge 
production  which  3M  claims  to  be 
representative  of  any  variation  of 
constituent  concentration  in  the  waste. 

B.  Agency  Analysis  and  Action.  The 
constituent  of  concern  for  this  waste  is 
hexavalent  chromium.  EP  extracts  from 
sludge  samples  analyzed  by  3M  show 
hexavalent  chromium  levels  well  below 
the  proposed  EP  maximum  toxicity 
limits.^  These  low  leachate  levels 
indicate  that  the  constituent  is  present 
in  essentially  an  immobile  form.  3M's 
final  wastewater  pH  of  between  2  and  3 
along  with  the  presence  of  reducing 
agents  (sulfur  dioxide),  reduces 
hexavalent  chrom.ium  to  trivalent 
chromium.  The  waste  is  then  hme 
neutralized  which  produces  a  chrome 
hydroxide  sludge  in  which  the  chromium 
is  immobilized.  The  Agency,  therefore, 
has  granted  a  temporary  exclusion  to 
the  3M  Company  of  Copely.  Ohio,  for  its 
wastewater  treatment  sludge  from  the 
production  of  chrome  oxide  green 
pi,?ments,  as  described  in  its  petition. 

V.  Eastman  Kodak  Company. — A. 
Petition  for  Exclusion.  The  Eastman 
Kodak  Company,  Kodak  Colorado 
Division  (KCD).  located  in  Wind.^or. 
Colorado  involved  in  the  production  of 
photographic  goods,  has  petitioned  the 
Agency  to  exclude  its  sludge  generated 
at  its  wastewater  treatment  plant  from 
treatment  of  the  following  EPA 
Hazardous  Wastes: 

F002 — The  following  spent  haloaeiirtled 
solvents:  methylene  chloride  and 
tnchloroethylene: 

F(X)3 — The  following  spent  non-hdlogenuted 
solvents:  xylene,  acetone,  ethyl  dcetatu, 
methyl  isobutyl  ketone,  n-butyl  alcohol, 
cyclohexanone.  and  methanol: 


On  October  30.  19fl0,  the  .Asi'nr  \  proposed  to 
inipnd  the  chararleristic  of  EP  toxicity  lo  measurp 
foi  hexdVHJHnl  chromium  riither  th.4n  total 
chromium.  The  Afjpncy  expects  lo  finaiizi'  ihis 
propusul  in  the  near  future.  In  the  mcunlime,  the 
.'Xj^ency  is  analyzing  delisting  petitions  for  which 
chromium  is  the  constituent  of  concern  by  both 
assessing  the  concentration  of  Iota!  and  hexavalent 
chromium  in  the  waste  extract   If  Ihe  concentration 
of  hexavalent  chromium  is  relatively  low.  the 
Agency  has  decided  lo  consider  Ihe  concentration 
of  hexavalent  chromium  rather  than  total  chromium 
in  making  a  decision. 


F005 — The  following  spent  h.^logpnatrd 
solvents:  toluene  and  meihyi  ethvl  ketone: 

F006 — Wastewater  lreatrr;ent  sludges  from 
electroplating  operations  except  from  the 
following  processes:  (1)  sulfuric  acid 
anodizing  of  aluminum:  (2)  tin  plating  on 
carbon  steel:  (3)  zinc  plating  (segregated 
basis)  on  carbon  steel:  (4)  aluminum  or 
zinc-aluminum  plating  on  carbon  steel;  (5) 
cleaning.'st.'-iDping  associated  with  tin.  zinc, 
and  aluminum  plating  on  carbon  steel;  and 
(6)  chemical  etching  and  milling  of 
aluminum. 

KDC  has  petitoned  to  exclude  the  sludge 
generated  from  treatment  of  these 
wastes  because  it  does  not  meet  the 
criteria  for  which  it  was  origmally  listed. 

KCD  has  submitted  a  description  of 
the  influent  production  and  collection 
system,  information  relative  to  the 
approximate  amount  of  solvents  and 
electroplating  wastes  which  enter  the 
wastewater  treatment  system,  a 
description  of  the  wastewater  treatment 
system,  ignitubility  test  results  of  the 
wastewater,  and  total  constituent 
analyses.  EP  toxicity  test  results,  and 
reactivity  test  results  of  the  sludge. 

The  primary  constituents  in  the 
wastewater  influent  are  water  (99.8%). 
various  inorganic  salts,  and  quartz. 
Thus.  KCD  claims  that  because  of  the 
high  percentage  of  water  and  the 
inorganic  constituents,  the  discharge  of 
the  ignitable  solvents  xylene,  acetone, 
ethyl  acetate,  n-butyl  alcohol. 
cyclohexanone.  methanol,  and  methyl 
isobutyl  ketone  into  the  wastewater 
renders  the  entire  mixture  non-ignitable. 
This  point  was  substantiated  when 
ignil^ility  tests  performed  on  the  liquid 
effluent  produced  flash  points  greater 
than  9f)X. 

KCD  also  uses  t-.vo  of  the  F002 
solvents,  methylene  chloride  and 
trit  hloroethylene.  and  two  of  the  F005 
solvents,  toluene  and  methyl  ethyl 
ketone,  all  four  of  vvhit.h  are  toxic 
(toluene  and  methyl  ethyl  ketone  are 
listed  for  ignitiability  as  well).  Foi  three 
of  these  solvents,  trii. hloroethylene, 
toluene,  and  methyl  ethyl  ketone.  KDC 
claims  that  the  amount  of  solvent 
actually  discharged  into  the  inll;jent  of 
the  wastewater  treatment  plant  was  less 
than  0.2.  15,  and  2  gallons  per  year, 
respectively.  KCD  indicated  that  these 
solvents  are  used  only  on  a  very  limited 
basis  in  the  analytical  laboratory  and 
that  these  solvents  are  used  consistently 
throughout  the  year  in  small  quantities. 

■Methylene  chloride,  on  the  other 
hand,  is  discharged  to  the  liquid  influent 
from  a  decant  system  designed  to 
separate  water  from  the  solvent. 
Because  methylene  chloride  has  a 
solubility  in  water  of  about  two  percent, 
it  becomes  a  part  of  the  decant  water 
overflow.  However,  analysis  of  the 


influent  for  methylene  chloride  revealed 
that  it  was  not  delected  in  the  influent 
(detection  limit  of  1  ppm).  The  influent 
samples  taken  were  flow  proportional 
composites  collected  over  a  24-hour 
period  which  the  petitioner  claims  to  be 
representative  of  any  variation  in 
constituent  concentration  in  the  waste- 
In  addition,  the  sludge  generated  from 
the  treatment  of  this  wastewater  would 
be  expected  to  contain  even  smaller 
concentrations  of  these  solvents  than 
the  influent,  due  to  volatilization  and 
treatment.  KCD's  analyses  of  the  sludge 
confirm  this  in  that  no  detectable  level 
of  solvent  was  found  in  any  of  the 
samples  analyzed. 

The  manufacturing  process  at  KCD 
also  in\o!ves  small  amounts  of  chrome, 
nickel  and  cadmium  plating.  KCD  claims 
that  no  cyanides  are  used  in  its 
electroplating  processes.  Furthermore, 
they  indicated  that  the  nickel 
electroplating  operation  involves  a  small 
one  liter  reservoir  that  contains  the 
nickel  solution.  The  nickel  solution 
usage  is  less  than  10  gallons  per  year 
with  the  only  discharge  to  the 
wastewater  treatment  system  bemg 
from  the  rinsing  of  the  plexiglas  catch 
basin  which  accumulates  droplets  of  the 
nickel  solution  during  plating.  In    - 
addition,  the  usage  of  plating  solution 
from  the  cadmium  electroplating 
operation  is  less  than  once  per  month. 
Samples  of  the  sludge  were  taken  over  a 
six  month  period  which  the  petitioner 
claims  lo  be  representative  of  any 
variation  in  constituent  concentration  in 
the  waste.  EP  toxicity  test  results  for 
total  chromium,  nickel,  and  cadmium 
produced  maximum  extract  levels  of 
.042;  .02;  and  <0.02  ppm,  respectively. 
Total  constitutent  analyses  of  the  sludge 
revealed  no  detectable  levels  of 
cyanide. 

B.  Agency  Analysis  and  Action.  *  KCD 
has  demonstrated  that  its  waste 


"On  November  17.  1P81.  Ihe  Agency  amended  40 
CFD  ZK^.3  of  the  hazardous  waste  regulations 
pertaining  lo  Ihe  "mixture  rule."  Under  this  mtpnm 
final  rule,  among  other  things,  mixtures  of  non- 
hazardous  wastewaters  and  solvents  are  exempt 
from  the  mixture  nile  provided  that  the  resulting 
mixture  is  no  greater  than  I  or  25  ppm.  depending 
on  Ihe  type  of  solvent,  at  the  headworks  of  the 
facility's  wastewater  treatmeni  or  pre-lreatmenl 
system:  in  addition,  mixtures  of  non-hazardous 
wastewaters  and  laboratory  wastewaters  which 
may  contain  listed  hazardous  waste  are  exempt 
from  the  mixture  rule  provided  the  flow  of 
laboratory  wastewater  does  not  exceed  one  percent 
of  the  lota!  waste  flow  into  Ihe  headworks  of  Ihe 
facility's  wastewater  treatment  or  pre-trpatmenl 
system  or  provided  the  combined  annualized 
average  concentrations  of  toxic  wastes  discharged 
from  Ihe  laboratory  does  not  exceed  1  ppm  in  the 
headworks  of  the  facility's  wastewater  treatmeni  or 
pre  treatment  system  The  A^ncy  t>elievet  that, 
based  on  data  provided  by  KCD  in  their  petition 
with  regard  lo  the  disf  harge  of  solvents  to  the 
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treatment  system  produces  a  non- 
hazardous  sludge.  KCD  first  claimed 
that  its  electroplating  process  does  not 
use  cyanide;  this  claim  was 
substantiated  in  that  total  cyanide  was 
not  detected  in  the  sludge.  In  addition. 
EP  extract  data  indicates  that  total 
chromium  and  cadmium  are  consistently 
well  below  the  maximum  EP  toxicity 
limits. 'Moreover,  nickel  leachate  levels 
are  also  very  low  and  not  of  regulatory 
concern.  These  low  leachate  levels 
indicate  that  the  constituents  are 
present  in  essentially  an  immobile  form. 
The  Agency,  therefore,  has  granted  a 
temporary  exclusion  to  the  Kodak 
Colorado  Division  of  the  Eastman 
Kodak  Company  in  Windsor,  Colorado 
for  its  treated  electroplating  sludge  as 
described  in  its  petition. 

VI.  Ell  Lilly  and  Company.— h.. 
Petition  for  Exclusion.  Eli  Lilly  and 
Company  (ELC)  is  involved  in  the 
production  of  pharmaceutical, 
agricultural,  and  cosmetic  products. 
Their  petition  covers  various  wastes 
generated  at  their  Tippecanoe 
Laboratories,  Lafayette,  Indiana  facility. 
ELC  has  petitioned  the  Agency  to 
exclude  its  liquid  effluent  from  the 
oxidative  treatment  process;  the  liquid 
effluent  from  biological  treatment;  the 
sludge  from  neutrahzation  and  oxidative 
treatment;  and  the  sludge  from  the 
tertiary  treatment  plant  [where  sludge 
from  biological  treatment  is  mixed  with 
non-hazardous  waste).  These  wastes  are 
generated  from  treatment  of  the 
following  EPA  Hazardous  Wastes: 

F002 — The  following  spent  halogenated 
solvents:  methylene  chloride,  1.1,1- 
trichloreoethane.  and  chlorobenzene;  and 
the  still  bottoms  from  the  recovery  of  these 
solvents. 
F003 — The  following  spent  non-halogenated 
solvent:  methanol;  and  the  still  bottoms 
from  methanol  recovery 
F005 — The  following  spent  non  halogenated 
solvents:  toluene,  carbon  disulfide, 
Isobutanol,  and  pyridine:  and  the  still 
bottoms  from  the  recovery  of  these 
solvents. 
ELC  has  petitioned  to  exclude  these 
wastes  because  they  do  not  meet  the 
criteria  for  which  they  were  listed.  ELC 
has  submitted  a  detailed  description  of 
its  wastewater  treatment  svstem. 


wastewater  treatment  system,  this  waste  would  be 
eicladed  from  the  presumption  of  hazardousnrss  as 
indicated  m  40  CFR  261.3(aK2|(iv|  (B)  and  (F.) 
Therefore,  it  was  not  necessary  to  petition  the 
Agency  under  40  CFR  260  20  and  260.22  to  exclude 
the  discharge  of  these  solvents  to  the  wastewater 
treatment  system.  However,  m  reviewing  and 
analyzing  the  data  for  these  solvents  which  KCU 
discliafges  to  their  wastewater  treatment  systern. 
we  find  these  solvents  present  at  very  low  levels. 
Thus,  absent  the  mixture  rule  amendment,  the 
Agency  would  also  have  excluded  these  wastes 
from  hazardous  waste  control 
'See  footnote  1. 


.J  Ml 


headspace  total  constituent  analyses  of 
the  various  wastestreams  for  methanol, 
methylene  chloride,  1,1,1- 
trichloroethane.  chlorobenzene, 
isobutanol,  pyridine,  carbon  disulfide, 
and  toluene  (the  solvents  used  in  the 
process),  and  ignitability  test  results  of 
each  of  the  waste  streams  described 
below. 

Distillation  bottoms  from  solvent 
recovery  are  treated  by  ELC's 
wastewater  treatment  system  which 
involves  neutralization,  air  stripping,  air 
oxidation,  biological  reduction, 
clarification,  and  vacuum  filtration. 
Samples  of  the  liquid  effluent  from 
oxidative  treatment  (waste  A);  liquid 
effluent  from  biological  treatment 
(waste  B).  sludge  from  neutralization 
and  oxidative  treatment  (waste  C);  and 
sludge  from  the  tertiary  treatment  plant 
(waste  D)  were  collected  and  analyzed 
using  headspace,  purge  and  trap,  and 
soxhlet  extraction  methodologies.  Table 
1  identifies  the  maximum  methanol 


(MeOH),  methylene  chloride  (MeCL), 
1,1,1-trichloroethane  (TCE), 
chlorobenzene  (OCl),  isobutanol  (IBA), 
pyridine  (Pyr),  carbon  disulfide  (CS,), 
and  toluene  (Tol)  concentration 
revealed  by  the  analyses.  Samples  were 
taken  during  a  one  week  period  which 
the  petitioner  claims  to  be 
representative  of  any  variati^on  in 
constituent  concentration  in  the  waste. 

In  reviewing  this  data,  the  Agency 
expressed  some  concerns  to  ELC  with 
regard  to  the  level  of  methylene  chloride 
and  chlorobenzene  found  in  waste 
stream  C.  Therefore,  ELC  conducted 
additional  analyses  for  methylene 
chloride  and  chlorobenzene  for  this 
waste  (sludge  from  neutralization  and 
oxidative  treatment).  In  particular,  four 
additional  samples  collected  over  a  one 
month  period  were  analyzed  by 
headspace  extraction  in  replicate.  The 
maximum  concentrations  of  methylene 
chloride  and  chlorobenzene  found  in 
these  samples  were  2.6  and  <1  ppm, 
respectively. 


Table  1 

[All  concentratKJns  m  ppm) 


Waste 

MeOH 

MeCI, 

TCE 

001 

IBA 

Pyf 

OS. 

Tot 

1.300 

196 

50 

<10 

20 
<10 
20 
<10 

14 

23 

12 

<1.0 

1  4 
OB 
IS 
23 

4  1 
0.9 

<10 

<10 

14 
<10 
10 
<10 

012 

<0  02 
<007 
<001 

16 

B  ...    . 

D _    .. 

06 
20 

14  5 

B  Agency  Analysis  and  Action.  EPA 
Hazardous  Waste  No.  F002  is  listed  due 
to  the  toxicity  of  the  spent  halogenated 
solvents,  of  which  methylene  chloride, 
1,1.1-trichloroethane  and  chlorobenzene 
are  used  by  ELC.  Analyses  for  1,1,1- 
trichloroethane  indicate  that  the 
maximum  concentration  of  this  solvent 
in  each  of  the  four  treated  waste 
streams  was  very  low  (2.3  ppm)  and 
therefore  not  of  regulatory  concern. 
Maximum  concentrations  of  methylene 
chloride  and  chlorobenzene  (20  and  15 
ppm)  were  of  concern  to  the  Agency; 
however,  additional  sampling  and 
analyses  conducted  by  ELC  seems  to 
indicate  that  these  levels  were  not 
typical  of  the  values  reported.  The  four 
additional  samples  showed  maximum 
concentrations  of  methylene  chloride 
and  chlorobenzene  to  be  2.6  and  <1 
ppm.  respectively.  Therefore,  the 
Agency  also  believes  that  these  solvents 
are  present  at  levels  not  of  regulatory 
concern.  This  evaluation  is  based  partly 
on  the  toxic  characteristics  of  these 
solvents  and  partly  due  to  attenuation 
mechanisms  such  as  absorption  to  soil 
components,  biodegradation,  and 
diluticm  which  are  considered  by  the 
Agency  as  operative  factors  which  will 
typically  reduce  these  solvent 


concentrations  before  they  may  be 
transported  to  points  where  human  and 
environmental  exposure  may  occur. 

Methanol,  a  solvent  used  by  ELC,  is 
one  of  the  solvents  listed  under  EPA 
Hazardous  Waste  No.  F003.  It  is  listed 
due  to  its  ignitability.  Analyses  for 
methanol  indicate  that  It  is  present  in 
the  treatment  residue  in  low  enough 
concentrations  to  pass  all  ignitability 
tests  which  explains  the  absence  of 
identifiable  flash  points  in  ELC's  waste. 

EPA  Hazardous  Waste  No.  F005  is 
listed  due  to  the  ignitability  and  toxicity 
of  the  spent  non-halogenated  solvents, 
of  which  isobutanol,  pyridine,  carbon 
disulfide,  and  toluene  are  used  by  ELC. 
Analyses  for  carbon  disulfide  indicate 
very  low  concentrations  (<0.2  ppm)  in 
each  of  the  four  treated  waste  streams; 
these  concentrations  are  not  of 
regulatory  concern.  Toluene,  isobutanol 
and  pyridine,  while  present  at  higher 
concentrations,  are  also  not  considered 
to  be  of  regulatory  concern.  This 
evaluation  is  based  partly  on  the  toxic 
characteristics  of  these  solvents  as  well 
as  the  attentuative  mechanisms 
described  above.  As  indicated  above, 
each  waste  was  also  shown  to  be  non- 
ignitable. 


The  Agency,  therefore,  has  granted  a 
temporary  exclusion  to  Eli  Lilly  and 
Company,  Tippecanoe  Laboratories, 
located  in  Lafayette.  Indiana,  for  its 
liqijid  effluent  from  oxidative  trpHtment; 
liquid  effluent  from  biological  treatment; 
.sludge  from  neutralization  and  oxidative 
treatment;  and  sludge  from  the  tertiary 
treatment  plant,  as  described  in  its 
petition, 

Vn.  Western  Electric— A.  Petition  for 
Exclusion.  Western  Electric's  facility 
located  in  Richmond.  Virginia,  involved 
in  the  manufacture  of  printed  circuit 
boards  for  the  Bell  System,  has 
petitioned  the  Agency  to  exclude  its 
treated  sludge  presently  listed  as  EPA 
ILizardous  Waste  No.  F006 — 
wastewater  treatment  sludge  from 
electroplating  operations  except  from 
ihe  following  processes:  (1)  sulfuric  acid 
anodizing  of  aluminum;  (2)  tin  plating  on 
carbon  steel:  (3)  zinc  plating  (segregated 
basis)  on  carbon  steel;  (4)  aluminum  or 
zinc-aluminum  plating  on  carbon  steel: 
(5)  cleaning/stripping  associated  with 
tin.  zinc,  and  aluminum  plating  on 
carbon  steel;  and  (6)  chemical  etching 
and  m.illing  of  aluminum.  Western 
Electric  has  petitioned  to  e.xclude  its 
waste  because  it  does  not  meet  the 
criteria  for  which  it  was  listed. 

The  production  processes  at  Western 
Electric  which  generate  the  waste  are 
the  copper,  gold,  and  solder  pla'ing  of 
printed  circuit  boards.  Western  Electric 
claims  that  cadmium  is  not  used  in  its 
production  process.  In  addition,  they 
claim  that  only  small  quantities  of 
cyanide  are  used  in  their  gold  plating 
operation:  thus,  no  cyanide  treatment  is 
necessary  due  to  very  low  inPiuent 
waste  concentrations.  Furthermore, 
although  hexavalent  chromium  and 
nickel  are  used  in  their  production 
process.  Western  Electric  claims  th.it  its 
tieated  wastewater  sludge  is  non- 
hazardous  due  to  the  effectiveness  of  its 
treatment  system. 

Western  Electric  has  submitted  a 
detailed  description  of  its  electroplating 
and  waste'vater  treatment  processes; 
total  con-  tituent  analyses  of  their  sludge 
for  nickel,  cadmium,  total  chromium, 
and  cyanide;  and  EP  toxicity  test  results 
for  cadmium,  total  chromium,  and 
nickel.  Samples  were  obtained  over  a 
one  month  period  which  the  petitioner 
claims  represents  the  uniformity  of 
constituent  concentrations  in  the 
wastes. 

Western  Electric's  wastewater 
treatment  system  utilizes  neutralization, 
chromium  reduction  via  bisulfite 
addition,  ferric  chloride  coagulation, 
polymer  flocculation,  clarification,  and 
vacuum  filtration.  Total  constituent 
analysis  of  the  final  treatment  sludge 
revealed  maximum  cadmium,  total 


chromium,  nickel,  and  c\anide 
concentrations  of  0.69.  149  2.  176  4  and 
<1.0  ppm,  respectively.  EP  toxicity  test 
results  involving  cadmium,  total 
chromium,  and  nickel  produced 
maximum  leachate  levels  of  <0.01. 
<0.05  and  18.25  ppm.  respectively. 

B.  Agency  Analysis  and  Action.  The 
f;onstituents  of  concern  for  Hazardous 
Waste  No.  F006  are  cadmium 
hexavalent  chromium,  nickel  and 
cyanide.  Although  Western  Electric  does 
not  use  cadmium  in  its  (electroplating 
process,  chromium,  nickel  and  small 
quantities  of  cyanide  are  used  and  may 
be  present  in  the  sludge.  Wes'em 
Electric,  however,  has  submitted 
sufficient  evidence  to  demon.strate  that 
the  wastewater  treatment  sludge 
produced  in  its  eIect:-oplating  process 
does  not  contain  hazardous  levels  of 
these  constituents.  As  claimed  by 
Western  Electric.  cadm;um  does  not 
appear  to  be  used  in  the  process  based 
on  the  low  concentration  of  this 
contaminant  in  the  sludge.  Its 
occurrence  probably  results  from 
unknown  sources  of  contamination  and 
from  background  levels,  rather  than 
from  its  use  in  the  process.  In  addition, 
the  EP  extract  concentration  from 
cadmium  is  well  below  the  National 
Interim  Primary  Drinking  Water 
Standard.  Concentrations  of  total 
chromium  in  tht=  EP  extracts  are  also 
very  low  with  many  values  below  the 
National  Interim  Primary  Drinking 
Water  Standard. '.Nickel  leachate  levels 
likewisp  are  not  of  regulatorv  concern 
(see  46  PR  40158  August  6.  1981).  These 
low  leachate  levels  indicate  that  the 
constitutents  of  concern  are  present  in 
essentially  an  immobile  form.  In 
addition,  only  negligibie  amounts  of 
cyanide  appear  in  the  sluu;.^e.  The 
Agency,  therefore,  has  granted  a 
temporary  exclusion  to  Western 
Electric's  facility  located  in  Richmond, 
Virginia,  for  the  waste  generated  by  its 
electroplating  process,  as  described  in 
its  petition. 

VIII.  Olir,  Corporation. — A,  Petition 
*or  Exclusion.  The  Oiin  Corporation's 
Smokeless  Powder  Plant  (Oiin). 
involved  in  the  manufacture  of 
smokeless  powder  and  initiating  pellets 
for  fastening  devices,  has  petitioned  the 
Agency  to  exclude  its  wastewater 
treatment  sludge  generated  at  its  St. 
Marks.  Florida  facility,  presently  listed 
as  EPA  Hazardous  Waste  No.  K044 — 
(Wastewater  treatment  sludges  from  the 
manufacturing  and  processing  of 
explosives)  and  EPA  Hazardous  Waste 
No.  K046  (Wastewater  treatment 
sludges  from  the  manufacturing, 
formulation,  and  loading  of  lead-based 


'See  footnote  1. 


initiating  compounds).  Olin  has 
petitioned  to  exclude  its  waste  because 
it  does  not  meet  the  criteria  for  which  it 
was  originally  listed. 

Olin's  production  process  involves  the 
formation  of  initiating  pellets  through 
the  mixing  of  primer  explosives  and 
nitrocellulose  base  propellant.  The 
resultant  mixture  is  then  dried  and 
packaged  as  a  finished  product. 
Wastewater  is  generated  from  the 
primer  mixing  and  handling  operations 
and  is  transported  to  the  wastewater 
treatment  plant.  Total  wastewater  flow 
is  365,000  gallons  per  day  into  the 
treatment  plant.  Olin  claims  that  its 
waste  treatment  process  is  successful  in 
generating  a  non-hazardous  sludge. 

Olin  has  submitted  a  detailed 
description  of  its  explosives 
manufacturing  and  wastewater 
treatment  processes,  total  constituent 
and  EP  toxicity  test  results  of  its  sludge 
for  lead,  and  reactivity  test  results 
including:  Bureau  of  Explosives  rapid 
heat  lest  data,  blasting  cap  test  results 
data  indicating  non-reactivity  with 
water,  and  demonstration  tests  showing 
that  cyanide  or  sulfuric  gases  are  not 
generated.  Samples  were  obtained  over 
a  two  month  period  which  Olin  claims 
represents  the  uniformity  of  constituent 
concentration  in  the  waste. 

Olin's  wastewater  treatment  system 
utilizes  aeration,  settling,  and  aerobic 
digestion  with  discharge  of  the  treated 
sludge  into  drying  beds  for  eventual 
land  disposal.  Constituent  analysis  of 
the  final  treatment  sludge  revealed  a 
maximum  lead  concentration  of  47  ppnt 
EP  toxicity  test  results  for  lead  revealed 
a  maximum  leachate  level  of  0.29  ppm. 

With  regard  to  the  waste  reactivity. 
Olin's  treatment  process  maintains 
water  contact  with  the  sludge 
throughout  the  activated  sludge 
treatment  and  digestion  cycle  making 
reactivity  with  water  unlikely;  closed 
reactivity  test  systems  mixing  the  sludge 
with  water  were  also  run  indicating  no 
observable  temperature  change  and  no 
gas  generation.  In  addition,  acidification 
tests  produced  non-detectable  levels  of 
hydrogen  sulfide  and  hydrogen  cyanide 
gases;  the  maximum  total  cyanide 
detected  in  the  sludge  was  0.14  ppm. 
Furthermore,  when  the  sludge  was 
subjected  to  a  blasting  cap  initiating 
test,  the  waste  did  not  ignite,  explode,  or 
detonate.  The  Bureau  of  Explosues 
rapid  heat  test  also  produced  no 
f'Mtience  of  violent  reaction  in  the  waste 
at  temperatures  up  to  325'  C. 

B.  Agency  Analysis  and  Action.  EPA 
Hazardous  Waste  No.  K044  is  listed  due 
to  the  reactivity  of  the  wastewater 
treatment  sludge  generated  in  the 
manufacture  of  explosives.  Olin  has 
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submitted  evidence  to  indicate  that  the 
sludge  generated  at  their  facility  does 
not  meet  the  characteristic  of  reactivity. 
In  particular,  the  sludge  has  been  shown 
to  be  incapable  of  generating  toxic  gas 
or  fumes  when  exposed  to  water  and 
acidic  medium,  the  sludge  has  been 
shown  to  be  incapable  of  exploding 
when  subject  to  an  initiating  force,  and 
the  sludge  has  been  shown  to  be 
incapable  of  reacting  violently  when 
subject  to  increased  temperature. 

EPA  Hazardous  Waste  No.  K046  is 
listed  due  to  the  presence  of  the  toxic 
constituent  lead;  however,  the 
concentration  of  lead  in  the  EP  extracts 
were  consistently  well  below  the  EP 
maximum  toxicity  limit.  These  low 
leachate  levels  indicate  that  the  lead  m 
this  waste  is  present  in  essentially  an 
immobile  form.  The  Agency,  therefore, 
has  granted  a  temporary  exclusion  to 
the  Olin  Corporation's  Smokeless 
Powder  Plant  located  in  St.  Marks, 
Florida,  for  the  wastes  generated  by  i!s 
explosives  manufacturing  process,  as 
described  in  its  petition. 

IX.  Genera!  Motors  Corporation/ 
Pontiac  Motor  Division.— A.  Petition  for 
E\clusion.  The  General  Motors 
Corporation,  Pontiac  Motor  Division, 
(Pontiac),  engaged  in  automobile 
manufacturing  and  assembly,  has 
petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge,  presently 
listed  as  EPA  Hazardous  Waste  No. 
F006 — wastewater  treatment  sludges 
from  electroplating  operations  except 
from  the  following  processes:  (1)  Sulfuric 
acid  anodizing  of  aluminum;  (2)  tin 
plating  on  carbon  steel;  (3)  zinc  plating 
(segregated  basis)  on  carbon  steel;  (4) 
aluminum  or  zinc-aluminum  plating  on 
carbon  steel;  (5)  cleaning/stripping 
associated  with  tin,  zinc,  and  aluminum 
plating  on  carbon  steel;  and  (6)  chemi(.al 
etching  and  milling  of  aluminum,  Pontiac 
has  petitioned  to  exclude  its  sludge 
because  it  does  not  meet  the  criteria  for 
which  it  was  originally  listed. 

Pontiac  utilizes  the  processes  of 
phosphating  and  zinc,  nickel,  chromium. 
and  hard  chromium  electroplating  in  the 
production  of  automobile  components. 
Pontiac  claims  that  its  waste  treatment 
process  is  successful  in  generating  a 
non-hazardous  sludge. 

Pontiac  has  submitted  a  detailed 
description  of  its  waste  treatment 
system;  total  constituent  analyses  of  the 
sludge  for  cadmium,  chromium  (both 
total  and  hexavalent),  nickel,  and 
cyanide;  and  EP  toxicity  test  results  for 
cadmium,  hexavalent  chromium,  and 
nickel.  Cyanide  leachate  concentrations 
using  a  distilled  water  leachate  test 
were  also  reported.  Samples  were 
collected  over  a  four  week  period  which 
the  petitioner  claims  to  be 
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representative  of  any  variation  of 
constituent  concentration  in  the  waste. 

Pontiac  uses  the  processes  of 
neutralization,  clarification,  and 
filtration  in  its  waste  treatment  system. 
Total  constituefit  analyses  revealed 
maximum  cadmium,  chromium  (total 
and  hexavalent),  nickel,  and  total 
complexed  cyanide  concentrations  of 
18.  2200:  2.2;  4200;  and  140  ppm, 
respectively.  The  maximum  free  cyanide 
concentrations  in  the  sludge  was 
defermined  to  be  04  ppm.  EP  toxicity 
test  results  for  cadmium,  hexavalent 
chromium,  and  nickel,  produced 
maximum  leachate  concentrations  of 
0.24,  0.002.  and  14.0,  respectively. 
Maxm.ium  cyanide  leachate 
concentrations  of  0.06  ppm  were 
reported. 

B.  Agency  Analysis  and  Action.  The 
constituents  of  con^rn  for  which  EPA 
Hazardous  Waste  No.  F006  are  listed 
are  cadmium,  hexavalent  chromium, 
nickel  and  cyanide  (complexed).  EP 
extracts  from  sludge  samples  analyzed 
by  Pontiac  show  cadmium  and 
hexavalent  chromium  levels  well  below 
the  maximum  EP  toxicity  limits.  Nickel 
and  cyanide  levels  in  the  leachate  are 
also  not  of  regulatory  concern.  These 
low  leachate  levels  indicate  that  the 
constituents  are  present  in  essentially 
an  immobile  form.  The  free  cyanide 
concentration  in  the  waste  is  also 
considered  negligible  and  not  of 
regulatory  concern. 

The  concentration  of  total  complexed 
c\  anides.  howev  er,  is  of  concern  to  the 
Agency.  The  Agency  has  data  indicating 
that  complexed  cyanides,  if  exposed  to 
sunlight,  may  photodecompose  to  free 
cyanide  (see  background  document  for 
EPA  Hdza.-dous  Waste  No.  F006).  This 
concern  is  addressed  easily,  however, 
by  assuring  that  the  waste  is  covered  as 
a  daily  practice.  Therefore,  the  Agency 
is  requiring  that  Pontiac  test  each  batch 
of  waste  for  total  cyanide  prior  to 
disposal.  If  the  total  cyanide  level  in  the 
treated  sludge  exceeds  10  ppm,  Pontiac'a 
treatment  sludge  must  be  disposed  in  a 
State  permitted  or  registered  landfill 
where  the  waste  is  covered  as  a  daily 
practice,  eliminating  any  concern  of  the 
photodecomposition  of  the  complexed 
cyanides.  (See  46  FR  61282,  December 
16.  1981.) 

Thus,  based  on  the  EP  toxicity  data 
for  the  hazardous  constituents  of 
concern  and  the  total  cyanide 
concentration  in  the  treatment  sludge, 
the  Agency  is  granting  a  conditional 
temporary  exclusion  to  the  General 
Motors  Corporation,  Pontiac  Motor 
Division,  Pontiac,  Michigan,  facility  for 
its  treated  waste,  as  described  in  its 
petition. 


X.  Molex  Incorporated. — A.  Petition 
for  Exclusion.  Molex  Incorporated 
(Molex),  engaged  in  the  manufacture  of 
electrical  terminals,  has  petitioned  the 
Agency  to  exclude  its  waste  treatment 
sludge,  presently  listed  as  EPA 
Hazardous  Waste  No.  F006— 
wastewater  treatment  sludges  from 
electroplating  operations  except  from 
the  following  processes:  (1)  Sulfuric  acid 
anodizing  of  aluminum;  (2)  tin  plating  on 
carbon  steel;  (3)  zinc  plating  (segregated 
basis)  on  carbon  steel;  (4)  aluminum  or 
zinc-aluminium  plating  on  carbon  steel; 
(5)  cleaning/stripping  associated  with 
tin.  zinc,  and  aluminum  plating  on 
carbon  steel;  and  (6)  chemical  etching 
and  milling  of  aluminum.  Molex  has 
petitioned  to  exclude  its  sludge  because 
it  does  not  meet  the  criteria  for  which  it 
was  originally  listed. 

Molex  utilizes  the  processes  of  copper 
and  tin  electroplating  on  brass  and 
bronze  in  the  production  of  electrical 
terminals.  Molex  claims  that  it  does  not 
use  any  of  the  hazardous  constituents  in 
its  manufacturing  process  (i.e.,  nickel, 
cadmium,  hexavalent  chromium  or 
cyanide)  for  w'hich  EPA  Hazardous 
Waste  No,  F006  was  listed.  It  therefore 
claims  that  the  treated  wastewater 
sludge  is  non-hazardous  due  to  the 
absence  of  these  constituents  in  the 
sludge.  It  also  claims  that  the  treated 
wastewater  sludge  is  non-hazardous  due 
to  the  absence  of  any  other  toxic 
compounds  and  due  to  the  effecti\eness 
of  their  treatment  system. 

Molex  has  submitted  a  detailed 
description  of  its  electroplating  and 
waste  treatment  processes,  total 
constituent  analyses  of  their  sludge  for 
cadmium,  total  chromium,  nickel,  and 
cyanide,  and  EP  toxicity  test  results  for 
cadmium  and  total  chromium.  Samples 
were  obtained  over  a  one-month  period 
which  the  petitioner  claims  represents 
the  uniformity  of  constituent 
concentrations  in  the  waste, 

Molex's  waste  treatment  system 
utilizes  neutralization,  polymer 
flocculation,  clarification,  and 
dewatering.  Total  constituent  analysis 
of  the  treatment  sludge  revealed 
maximum  cadmium,  total  chromium, 
nickel  and  cyanide  concentrations  of 
<0.5,  <2.0.  2.2  and  <0.02  ppm, 
respectively,  EP  toxicity  tests  produced 
maximum  cadmium  and  total  chromium 
extract  concentrations  of  <0.02  ppm, 
respectively. 

B.  Agency  Analysis  and  Action.  The 
constituents  of  concern  for  EPA 
Hazardous  waste  No,  F006  are  cadmium, 
hexavalent  chromium,  nickel  and 
cyanide.  Molex  has  demonstrated  that 
its  waste  treatment  system  produces  a 
non-hazardous  sludge.  Molex  has  shown 
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that  its  electroplating  process  does  not 
involve  the  use  of  cadmium,  chromium, 
nickel  and  cyanide.  The  low 
concentrations  of  these  contaminants  in 
the  sludge  are  probably  a  result  of 
unknown  minor  sources  of 
contamination  and  background  levels 
rather  than  from  the  direct  use  in  the 
plating  process.  In  addition,  EP  extracts 
show  cadmium  levels  well  below  the 
maximum  EP  toxicity  levels.  The 
Agency,  therefore,  has  granted  a 
temporary  exclusion  to  Molex 
Incorporated  in  Lincoln,  Nebraska,  for 
the  waste  generated  by  its  electroplating 
processes,  as  described  in  its  petition. 

XI.  Jones  and  Laughlin  Steel 
Corporation. — A.  Petition  for  exclusion. 
The  Jones  and  Laughlin  Steel 
Corporation,  involved  in  the 
manufacture  of  finished  steel  products, 
has  petitioned  the  Agency  to  exclude  its 
wastewater  treatment  sludge,  presently 
listed  as  EPA  Hazardous  Waste  No. 
F006 — wastewater  treatment  sludges 
from  electroplating  operations  except 
from  the  following  processes:  (1)  sulfuric 
acid  anodizing  of  aluminum;  (2)  tin 
plating  on  carbon  steel;  (3)  zinc  plating 
(segregated  basis)  on  carbon  steel;  (4) 
aluminum  or  zinc-aluminum  plating  on 
carbon  steel;  (5)  cleaning/stripping 
associated  with  tin,  zinc,  and  aluminum 
plating  on  carbon  steel;  and  (6)  chemical 
etching  and  milling  of  aluminum.  Jones 
and  Lauglin  has  petitioned  to  exclude  its 
waste  because  it  does  not  meet  the 
criteria  for  which  it  was  originally  ii.sted. 

Jones  and  Laughlin  utilizes  the 
process  of  chromium  electroplating  in 
the  manufacture  of  flat  rolled  and 
tubular  finished  steel  products.  They 
claim  the  their  waste  treatment  process 
is  successful  in  generating  a  non- 
hazardous  sludge. 

Jones  and  Laughlin  has  submitted  a 
detailed  description  of  its  waste 
treatment  system;  total  constituent 
analyses  of  the  sludge  for  cadmium, 
total  chromium,  nickel  and  cyanide;  and 
EP  toxicity  test  results  for  cadmium, 
hexavalent  chromium,  nickel,  and 
distilled  water  extraction  test  results  for 
cyanide.  Samples  were  collected  over  a 
six-month  period  which  the  petitioner 
claims  to  be  representative  of  any 
variation  of  constituent  concentration  in 
the  waste. 

Waste  treatment  at  Jones  and 
Laughlin  is  by  flocculation  (using  ferrous 
chloride  as  the  flocculant),  oil  flotation 
and  clarification,  and  pH  control  with 
lime.  Total  constituent  analyses 
revealed  maximum  total  chromium, 
cadmium,  nickel,  and  cyanide 
concentrations  of  7840,  2.0, 100,  and  51 
ppra  respectively.  Maximum  free 
cyanide  detected  in  the  waste  was  <0.1 
ppm.  EP  toxicity  test  results  for 


cadmium,  hexavalent  chromium,  nickel, 
and  cyanide  produced  maximum 
leachate  concentrations  of  0.02.  <0.01. 
0.65  and  0.03  ppm.  respectively. 

B.  Agency  Analysis  and  Action.  The 
constituents  of  concern  for  which  EPA 
Hazardous  Waste  No.  F006  are  listed 
are  cadmium,  hexavalent  chromium, 
nickel  and  cyanide  (complexed).  EP 
extracts  from  sludge  samples  analyzed 
by  Jones  and  Laughlin  show  cadmium 
and  hexavalent  chromium  levels  well 
below  the  maximum  EP  toxicity  levels. 
Nickel  and  cyanide  levels  in  the 
leachate  are  also  not  of  regulatory 
concern.  These  low  leachate  levels 
indicate  that  the  constituents  are 
present  in  essentially  an  immobile  form. 
Free  cyanide  levels  found  in  the  waste 
are  also  not  of  regulatory  concern. 
However,  the  Agency  is  concerned 
about  the  possible  photodecomposition 
of  the  high  levels  of  complexed  (total) 
cyanides  present  in  the  treatment 
residue.  The  Agency  has  data  indir.dting 
that  complexed  cyanides,  if  exposed  to 
sunlight,  may  photodecompose  to  free 
cyanide.  This  is  easily  addressed, 
however,  by  assuring  that  the  waste  is 
covered  as  a  daily  practice.  Therefore, 
each  batch  of  waste  is  to  be  tested  prior 
to  disposal  and  if  the  total  cyanide  level 
in  the  treated  sludge  exceeds  ID  ppm, 
the  Agency  would  require  Jones  and 
Laughlin's  treatment  sludge  to  be 
disposed  in  a  state  permitted  or 
registered  landfill  where  the  waste  is 
covered  as  a  daily  practice. 

Thus,  based  on  the  EP  toxicity  data 
and  the  total  cyanide  concentration  in 
the  treatment  sludge,  the  Agency  is 
granting  a  conditional  temporary 
exclusion  to  Jones  and  Laughlin's 
Indiana  Harbor  Works  in  East  Chicago, 
Indiana  for  its  treated  wastes,  as 
described  in  its  petition, 

XII,  Lincoln  Plating. — A.  Petilion  for 
Exclusion.  The  Lincoln  Plating  Company 
involved  in  the  electroplating  of  metal 
components,  has  petitioned  the  Agency 
to  exclude  its  wastewater  treatment 
sludge,  presently  listed  as  EPA 
Hazardous  Waste  No.  F006 — 
wastewater  treatment  sludges  from 
electroplating  operations  except  from 
the  following  processes:  (1)  sulfuric  acid 
anodizing  of  aluminum;  (2)  tin  plating  on 
carbon  steel;  (3)  zinc  plating  [segregated 
basis)  on  carbon  steel;  (4)  aluminum  or 
zinc-aluminum  plating  on  carbon  steel; 
(5)  cleaning/stripping  associated  with 
tin,  zinc,  and  aluminum  plating  on 
carbon  steel;  and  (6)  chemical  etching 
and  milling  of  aluminum.  Lincoln  Plating 
has  petitioned  to  exclude  its  waste 
because  it  does  not  meet  the  criteria  for 
which  it  was  originally  listed. 

Lincoln  Plating  utilizes  the  processes 
of  bright  dipping,  phosphating,  and  the 


electroplating  of  zinc,  tm,  precious 
metals,  copper,  nickel,  and  chromium  of 
metal  components.  They  claim  that  their 
wastewater  treatment  process  is 
successful  in  generating  a  non- 
hazardous  sludge. 

Lincoln  Plating  has  submitted  a 
detailed  description  of  its  waste 
treatment  system:  total  constituent 
analyses  of  the  sludge  for  cadmium, 
total  chromium,  nickel,  and  cyanide:  EP 
toxicity  test  results  for  radmium.  lotrti 
chromium,  and  nickel,  and  distilled 
water  extraction  test  results  for  cyanide. 
Samples  were  collected  over  an  eight 
week  period  which  the  petitioner  claims 
to  be  representative  of  any  variation  of 
constituent  concentration  in  the  wastes. 

Lincoln  Plating  utilizes  the  processes 
of  chromium  reduction,  neutralization, 
clarification,  and  pressure  filtration  in 
its  waste  treatment  system.  Total 
constituent  analyses  revealed  maximum 
concentrations  of  cadmium,  chromium 
(total),  nickel,  and  cyanide  of  2(X),  72f)0, 
5600.  and  <.01  ppm  respectively.  EP 
toxicity  test  results  for  cadmium,  total 
chromium,  and  nickel  produced 
maximum  leachate  concentrations  of 
0.01.  0.62.  and  1.89.  respectively.  The 
maximum  cyanide  extract  concentration 
reported  was  0.02  ppm. 

B.  Agency  Analysis  and  Action.  The 
constituents  of  concern  for  which  EPA 
Hazardous  Waste  No.  F006  are  listed 
are  cadmium,  hexavalent  chromium, 
nickel,  and  cyanide  (complexed). 
Lincoln  Plating  has  demonstrated  thai 
its  waste  treatment  system  produces  a 
non-hazardous  sludge,  EP  extracts  from 
sludge  samples  analyzed  by  Lincoln 
Plating  show  cadmium  and  total 
chromium  levels  well  below  the 
maximum  EP  toxicity  limits.' Nickel 
levels  are  also  not  of  regulatory  concern. 
These  low  leachate  levels  mdicate  that 
the  constituents  of  concern  are  present 
in  essentially  an  immobile  form.  Total 
and  leachable  cyanide  concentrations  in 
the  waste  are  also  not  of  regulatory 
concern.  The  Agency,  therefore,  has 
granted  a  temporary  exclusion  to 
Lincoln  Plating  Company's  Lincoln, 
.Nebraska  facility  for  its  treated  waste, 
as  described  in  its  petition. 

XIII.  Light  Metals  Coloring 
Company.— A..  Petition  for  Exclusion. 
Light  Metals  Coloring  Company  (LMCC). 
involved  m  the  chemical  coating  of 
aluminum  components  for  industrial 
clients,  has  petitioned  the  Agency  to 
exclude  its  wastewater  treatment 
sludge,  presently  listed  as  EPA 
Hazardous  Waste  No.  F019 — 
wastewater  treatment  sludges  from  the 
chemical  conversion  coatmg  of 


'See  footnote  1. 
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aluminum.  Light  Metals  has  petitioned 
to  exclude  its  waste  because  it  does  not 
meet  the  criteria  for  which  it  was 
originally  listed. 

LMCC  utilizes  the  processes  of 
cleaning,  etching,  bright  dipping,  and 
anodizing  of  aluminum  components  in 
its  coating  operations.  They  claim  that 
their  waste  treatment  process  is 
successful  in  generating  a  non- 
hazardous  sludge. 

LMCC  has  submitted  a  detailed 
description  of  its  waste  treatment 
system;  total  constituent  analyses  of  the 
sludge  for  total  chromium  and  cyanide; 
EP  toxicity  test  results  for  chromium 
(both  total  and  hexavalent).  Cyanide 
leachate  concentrations  using  a  distilled 
water  leachate  test  were  also  reported. 
Samples  were  taken  over  a  one  month 
period  which  the  petitioner  claims  to  be 
representative  of  any  variation  in 
constituent  concentration  in  its  waste. 

LMCC's  waste  treatment  system 
includes  equalization,  chromium 
reduction,  neutralization,  polymer 
flocculation,  clarification,  gravity 
polishing,  and  air  drying.  All  cyanide 
containing  wastes  are  segregated  and 
disposed  of  as  hazardous  waste.  Total 
constituent  anaylses  revealed  maximum 
total  chromium  and  cyanide  levels  of 
700  and  <0.3,  ppm  respectively.  EP 
toxicity  test  results  produced  maximum 
chromium  {total  and  hexavalent) 
concentrations  of  .002,  and  .005, 
respectively.  The  maximum  cyanide 
leachate  concentration  reported  was 
<1  ppm. 

B.  Agency  Analysis  and  Action.  The 
constituents  of  concern  for  which  EPA 
Hazardous  Waste  No.  F019  is  listed  are 
hexavalent  chromium  and  cyanide. 
LMCC  has  demonstrated  that  its  waste 
treatment  system  produces  a  non- 
hazardous  sludge.  EP  extracts  from 
sludge  samples  analyzed  by  LMCC 
show  hexavalent  chromium  levels  well 
below  the  proposed  maximum  EP 
toxicity  level.  These  low  leachate  levels 
indicate  that  the  constituents  are 
present  in  essentially  an  immobile  form. 
The  total  cyanide  concentrations  in  the 
sludge  are  also  not  of  regulatory 
concern.  The  Agency,  therefore,  has 
granted  a  temporary  exclusion  to  the 
Light  Metals  Coloring  Company  facility 
in  Southington.  Connecticut  for  its 
wastewater  treatment  non-cyanide 
sludge,  as  described  in  its  petition. 

XIV.  Adolph  Coon  Company.— IK. 
Petition  for  Exclusion.  The  Adolph 
Coors  Company  (Coors).  involved  in  the 
manufacture  of  aluminum  cans,  has 
petitioned  the  Agency  to  exclude  its 
sludge,  presently  listed  as  EPA 
Hazardous  Waste  No.  F019 — 
wastewater  treatment  sludges  from  the 
chemical  conversion  coating  of 


aluminum.  Coors  has  petitioned  to 
exclude  its  sludge  because  it  does  not 
meet  the  criteria  for  which  it  was 
originally  listed. 

Coors  uses  the  process  of  acid 
cleaning,  rinsing,  and  the  conversion 
coating  of  aluminum  cans  to  enable  the 
placement  of  various  forms  of  printing 
on  the  cans.  Coors  claims  that 
hexavalent  chromium  and  cyanide,  the 
constituents  of  concern  for  this  waste, 
are  not  used  in  the  process  and. 
therefore,  claims  that  its  wastewater 
treatment  system  produces  a  non- 
hazardous  sludge. 

Coors  has  submitted  a  description  of 
its  chemical  conversion  coating  and 
wastewater  treatment  processes,  and 
total  constituent  analyses  of  its  sludge 
for  hexavalent  chromium  and  cyanide. 
A  single  grab  sample  was  analyzed  for 
these  constituents  to  verify  that  they  are 
not  used  in  the  process  and  therefore 
not  present  in  the  waste. 

Coors'  wastewater  treatment  system 
utilizes  oil  skimming,  neutralization, 
flocculation,  and  dissolved  air  flotation. 
Constituent  analysis  of  the  final 
treatment  sludge  revealed  maximum 
hexavalent  chromium  and  cyanide 
concentrations  of  0.01  and  <0.005  ppm. 
respectively. 

B  .\gency  Analysis  and  Action.  The 
constituents  of  concern  for  EPA 
hazardous  Waste  No.  F019  are 
hexavalent  chromium  and  cyanide. 
Coors  has  demonstrated  that  these 
constituents  are  not  used  in  its 
production  process  and  are  detectable 
at  only  negligible  concentrations;  the 
low  levels  of  these  constituents  present 
in  the  waste  are  probably  the  result  of 
minor  sources  of  contamination  and 
background  levels.  The  Agency, 
therefore,  has  granted  a  temporary 
exclusion  to  the  Coors  facility  in 
Golden.  Colorado,  for  the  waste 
generated  by  its  chemical  conversion 
coating  process,  as  described  in  its 
petition. 

XV.  Continental  Can  Company. — A. 
Petition  for  Exclusion.  The  Continental 
Can  Company  (Continental),  involved  in 
the  manufacture  of  aluminum  cans,  has 
petitioned  the  Agency  to  exclude  its 
sludge,  presently  hsted  as  EPA 
Hazardous  Waste  No.  F019 — 
wastewater  treatment  sludges  from  the 
chemical  conversion  coating  of 
aluminum.  Continental  has  petitioned  to 
exclude  its  sludge  because  it  does  not 
meet  the  criteria  for  which  it  was 
orginally  listed. 

Continental  claims  that  the  listed 
constituents — hexavalent  chromium  and 
cyanide — are  not  used  in  its  chemical 
conversion  coating  process  and 
therefore  claims  that  its  wastewater 


treatment  system  produces  a  non- 
hazardous  sludge. 

Continental  has  submitted  a 
confidential  description  of  its  chemical 
conversion  coating  and  wastewater 
treatment  processes,  total  constituent 
analyses  of  the  sludge  for  total 
chromium,  hexavalent  chromium,  and 
cyanide,  and  material  safety  data  sheets 
indicating  all  of  the  constituents  used  in 
its  chemical  conversion  coating  process. 

Total  constituent  analysis  of  the 
sludge  revealed  total  chromium, 
hexavalent  chromium,  and  cyanide 
levels  of  5.8.  <0.01  and  <0.01  ppm. 
respectively.  Since  these  constituents 
were  claimed  not  to  be  used  in  the 
process  only  one  grab  sample  of  the 
waste  was  tested  for  verification. 

B.  Agency  Analysis  and  Action.  The 
constituents  of  concern  in  Hazardous 
Waste  EPA  No,  F019  are  hexavalent 
chromium  and  cyanide.  Continental  has 
demonstrated  that  these  constituents  are 
not  used  in  its  process  and  are  present 
in  only  negligible  or  non-detectable 
levels  in  the  sludge.  The  low  levels  of 
total  chromium  in  the  sludge  probably 
result  from  unknown  minor  sources  of 
contamination  and  background  levels 
rather  than  from  direct  use  in  the 
process.  The  Agency,  therefore,  has 
granted  a  temporary  exclusion  to  the 
Continental  Can  facility  in  Olympia. 
Washington,  for  the  sludge  generated  by 
its  chemical  conversion  coating  process, 
as  described  in  its  petition. 

XVI.  Intex  Plastics.  The  Intex  Plastics 
Corporation  (Intex)  is  involved  in  the 
production  and  decorative  printing  of 
polyvinyl  chloride  film  used  in  the 
furniture  industry.  Intex  has  petitioned 
the  Agency  to  exclude  its  still  bottom 
wastes,  presently  listed  as  EPA 
Hazardous  Waste  Nos: 

F003 — The  following  spent  non-halogenated 

solvent:  cyclohexanone,  and  still  bottoms 

from  cyclohexanone  recovery. 
F005 — The  following  spent  non-halogenated 

solvents:  toluene,  and  methyl,  ethyl  ketone; 

and  the  still  bottoms  from  the  recovery  of 

these  solvents. 

Intex  has  petitioned  to  exclude  its  still 
bottoms  because  they  do  not  meet  the 
criteria  for  which  they  were  originally 
listed. 

Intex  uses  iriks  containing  PVC 
solutions  in  the  solvents  methyl  ethyl 
ketone  (MEK).  cyclohexanone.  and 
toluene.  Waste  inks  are  accumulated  for 
solvent  recovery  and  the  solvents  are 
reclaimed  by  steam  injection  distillation. 
Still  bottoms  are  gravity  screened  and 
air  dried  in  an  open  dumpster.  Intex 
claims  that  the  granular  still  bottom 
residue  has  only  negligible  solvent 
content  after  air  drying. 


'"Althouah 
toluene  and  c> 
concentration! 
•Qlher  samplinj 
cyciohexanoni 
50.  resppctivel 
above  therefor 
error. 

"The  use  of 
tester  for  a  sol 
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Intex  has  submitted  a  description  of 
the  distillation  process;  total  constituent 
analyses  of  the  still  bottoms  for  MEK. 
toluene,  and  cyclohexanone  using  the 
headspace  extraction  methodology,  and 
ignitability  test  results.  Still  bottom 
samples  were  taken  over  a  one  week 
period  which  the  petitioner  claims  to  be 
representative  of  any  variation  in 
constituent  concentrations  in  the  waste. 
In  addition,  in  order  to  characterize  the 
rate  of  solvent  evaporation  from  the 
waste  during  the  air  drying  stage, 
samples  were  analyzed  for  solvent 
content  prior  to  air  drying  (i.e.,  when  the 
still  bottoms  are  first  generated)  and 
after  72,  96,  and  120  hours  of  air  drying. 
Total  constituent  analyses  for  MEK, 
toluene,  and  cyclohexanone  revealed 
maximum  concentrations  of  135, 100 
amd  134  ppm,  respectively,  prior  to  air 
drying:  <50,  28.5.  and  132  ppm. 
respectively  after  72  hours;  <50,  27,  and 
80.5  ppm,  respectively  after  96  hours; 
and  <50,  33.8,  and  130  ppm,  respectively 
after  120  hours. '"  Ignitability  tests  using 
the  Pensky-Martens  closed  cup  tester 
revealed  a  flash  point  of  >200'F  after  a 
24  hour  air  drying  period." 

B.  Agency  Analysis  and  Action.  The 
hazardous  constituents  of  concern  in 
EPA  Hazardous  Wastes  Nos.  F003  and 
F005  which  are  used  in  the  production 
and  recovery  processes  at  Intex  are 
cyclohexanone  (F003),  methyl  ethyl 
ketone  (MEK)  (F005).  and  toluene"(F005). 
Since  any  solvent  remaining  in  the  still 
bottoms  is  claimed  by  Intex  to  be 
vaporized  from  the  still  bottom  residue 
during  the  air  drying  period  prior  to 
disposal,  the  Agency  found  it  necessary 
to  determine  an  appropriate  minimum 
evaporative  period  to  assure  that  only 
non-hazardous  levels  of  these  solvents 
remain  in  the  waste  at  the  termination 
of  treatment.'^ 


'"Although  the  maximum  concentrations  for 
toluene  and  cyclohexanone  indicate  higher 
concentrations  at  120  hours  than  at  96  hours  ail 
'other  sampling  at  120  hours  showed  toluene  and 
cyclohexanone  at  levels  consistently  below  10  and 
50.  respectively.  The  maximum  values  indicated 
above  therefore  are  probably  a  result  of  laboratory 
error. 

"The  use  of  the  Pensky-Martens  closed  cup 
tester  for  a  solid  ignitable  waste  is  not  required  by 
the  Agency.  This  test  has  been  shown  to  be 
appropriate  for  liquid  wastes.  The  Agency  is 
presently  researching  reliable  ignitability  tests 
which  can  be  used  for  solid  waste.  Until  an 
acceptable  methodology  is  approved  by  the  Agency, 
a  narrative  determination  explaining  why  the 
material  is  not  capable  of  Igniting  under  standard 
temperature  and  pressure  in  addition  to  any  testing 
deemed  appropriate  by  the  petitioning  facility  will 
be  accepted  as  described  in  «  CFR  261.21la)(2)  of 
the  regulations. 

"Air  drying  of  the  still  bottom  material  is 
claimed  to  l>e  part  of  the  waste  treatment  system  at 
Intex.  The  petitioner  has  been  informed  that  a 
permit  under  Part  264  will  be  required  and 
compliance  with  the  interim  status  standards  of  Part 


Based  on  the  data  presented,  the 
Agency  has  determined  that  a  120-hour 
drying  period  is  sufHcient  to  assure  the 
non-hazardousness  of  the  still  bottoms. 
The  Agency  has  determined  that  since 
the  material  is  non-ignitable  after  a  24 
hour  curing  period  the  cyclohexanone 
levels  are  not  of  regulatory  concern.  In 
addition,  MEK  and  toluene  levels  in  the 
residue  are  also  not  of  regulatory 
concern  for  the  characteristic  of 
ignitability  after  a  24  hour  curing  period. 
With  regard  to  the  toxicity  of  these 
solvents,  the  concentrations  of  MEK  in 
the  residue  are  consistently  below  the 
reported  detectable  limit  of  50  ppm  after 
a  72  hour  evaporative  period.  Toluene 
levels  after  a  120  hour  evaporative 
period  show  a  maximum  concentration 
of  33.8  ppm  with  an  average 
concentration  of  14  ppm.  These  values 
indicate  a  remote  risk  of  harm  e\en  if 
the  still  bottoms  are  mismanaged  The 
levels  of  these  constituents,  in  fact,  are 
close  to  or  below  the  toxic  threshold 
levels  based  on  direct  exposure  to  these 
solvents  (e.g..  for  MEK,  a  NIOSH 
threshold  limit  value  and  an  OSHA 
standard  in  air  of  200  ppm,  and  for 
toluene  a  water  quality  criterion  of  14.3 
.mg/l).'^  Furthermore.  attenuafi\e 
mechanisms  such  as  adsorptior.  to  soil 
components,  biodegr-adation.  and 
dilution,  which  are  considered  by  the 
Agency  as  operative  factors,  will 
typically  reduce  the  concentration  of 
these  solvents  to  negligible  levels  before 
they  may  be  transported  to  points  where 
human  or  environmental  exposure  may 
occur. 

Therefore,  based  on  the  sequential 
curing  data  submitted  by  Intex,  the 
Agpncy  has  granted  a  conditional 
temporary  exclusion  for  the  polyvinyl 
chloride  still  bottom  residues  generated 
at  its  Corinth.  Mississippi  facility.  The 
temporary  exclusion  is  conditioned  to 
include  a  minimum  120-hour  curing  or 
evaporative  period  prior  to  disposal. 
This  5-day  period  will  assure  the 
Agency  that  only  non-hazardous  levels 
of  cyclohexanone,  MEK,  and  toluene 
will  be  present  in  the  waste  at  the  time 
of  disposal. 

XVII.  Lederle  Laboratories. — .4. 
Petition  for  Exclusion.  Lederle 


265  will  be  necessary  until  a  permit  is  issued.  The 
appropriateness  of  the  air  drying  step  in  Intpx's 
treatment  process  would  be  reviewed  during  the 
permit  application  review  period. 

"Since  the  EP  toxicity  test  is  understood  to  be 
inappropriate  in  evaluating  the  teachability  of 
organic  wastes  (see  45  FR  January  16. 1981)  and 
volatilization  of  many  organics  is  the  primary  route 
of  mobilization  from  the  waste  to  the  environment. 
the  agency  presently,  uses  total  constituent 
analyses  (e.g.,  headspace.  purge  and  trap  shake-out. 
and  soxhlet  extractions)  in  the  evaluation  of  the 
hazardousness  of  wastes  containing  organic 
constituents  of  concern. 


Laboratories  (Lederle)  involved  in  the 
production  of  vitamins,  antibiotics,  and 
other  pharmaceuticals,  has  petitioned 
the  Agency  to  exclude  its  wastewater 
treatment  sludge  derived  from  treating 
wastewater  containing  the  following 
EPA  Hazardous  Wastes: 

K003 — The  following  spent  non-hHiogf'niited 
solvents:  Xylene,  acetone,  ethyl,  Hcpidte, 
ethyl  benzene,  ethyl  ether.  mpth>I  isoluit\I 
ketone,  n-butyl  alcohol,  cyclohcx^infine. 
Hnd  methanol:  and  the  slill  bottoms  Irnni 
the  recovery  of  these  solvents. 

FiX)5 — The  follovsm^  spent  non-halogenated 
sol\  ents:  toluene  and  pyridine:  Hnd  iSe  slill 
bottoms  from  the  recovery  of  these 
soKents. 

The  various  commercidl  chi-nucil 
products  listed  in  Table  II  are  also 
dpcurded  into  the  plant  s  wastewater 
and  Lederle  consequently  has  petitioned 
to  delist  ihcir  wastewater  for  the 
presence  of  these  constituents  as  well. 

Lederle  has  submitted  a  description  of 
its  wastewater  treatment  process,  an 
estimate  of  the  quantities  of  still 
bottoms,  spent  sohents,  and  commercial 
chemical  products  discharged  into  the 
wastewater  treatment  system,  daily 
influent  wastewater  flow  into  the 
treatment  plant,  and  ignitability  test 
results  of  the  sludge. 

At  this  facility,  the  spent  solvents, 
distillation  bottoms  from  solvent 
recovery,  and  the  commercial  chemical 
products  are  fed  into  Lederle's 
wastewater  treatment  system  which 
includes  lime  and  polymer  addition  for 
pH  control,  flocculation,  primary 
clarification,  secondary  (oxygen 
activated  sludge)  treatment,  secondary 
and  tertiary  clarification,  sludge 
thickening,  filtration,  and  composting. 
Lederle  claims  that  all  of  the  commercial 
chemical  products  listed  in  Table  II  are 
utilized  at  the  research  level  and  are 
more  likely  to  be  discharged  to  the 
waste  treatment  plant  as  a  result  of 
equipment  or  bottle  washmgs,  or  are 
modified  or  reacted  in  some  way  and 
therefore  are  not  dischargpd  as  the  pure 
commercial  chemical  product  identified 
by  the  hazardous  waste  listings.  Lederle 
further  claims  that  the  major  use  of  1,1.1- 
trichlorocthane  (EPA  Hazardous  Waste 
U226)  is  as  a  carrier  in  the  coating 
process  from  which  it  would  not  be 
discharged  as  a  pure  product. 

Table  11 

Commercial  Chemical  Products  for  Which 
Lederle  Laboratories  Petitioned  hr  Exclusion 

U002  Acetone 

L'n03  Acetonitrile  i 

L'()06  Acetyl  chloride  ' 

U007  Acrylamide 

U012  Aniiine 

U0t9  Benzene 

U021  Benzidine 
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n-Butyl  Alcohol 

Chloroform 

Cresols 

Cyclohexane 

Cyclohexanone 

Cyclophosphamide 

Di-n-butyl  phthalate 

1,1-Dichloroethane 

1,2-Dichloroe  thane 

Dichlorooie  thane 

Dimethylamine 

1,1-Diniethylhydrazine 

1,2-Dijnethylhydrazme 

1.4-Dioxane 

Di  propylamine 

Ethyl  acetate 

Ethylene  oxide 

Ethyl  ether 

Fonnic  acid 

Puran 

Hexachlorophene 

Hydrazine 

Hydrofluoric  acid 

lodomethane 

Isobutyl  alcohol 

Lead  acetate 

Maleic  anhydride 

Methanol 

Methyl  ethyl  ketone 

Methy  isobutyl  ketone 

Naphthalene 

1,4-Naphthoquinone 

1-Naphthylamine 

2-Naphthylamiae 

Nitrobenzene 

4-Nitrophenol 

Phenol 

Pyridine 

Reserpine 

Resorcinol 

Saccharin 

Selenious  acid 

Streptozotocin 

Tetrachloromethane 

Tetrahydrofuran 

Thiourea 

Toluene 

1.1.1-Trichloroethanc 

Trypan  blue 

Xylene 


U03r 

U044 
U052 
U056 
U057 
U058 
U069 
U078 
LJ077 
U080 
U092 
U098 
U099 
U108 
UUO 
U112 
U115 

un7 

U123 
U124 
U132 
m33 
U134 
U138 
m39 
U144 
U147 
U154 
U159 
U161 
U163 
U166 
U167 
U168 
U169 
U170 
U188 
U196 
U200 

U2cn 

U202 
U204 
U206 
U211 
U213 
U219 
U220 
U226 
U236 
U239 

Lederle's  wastewater  treatment 
system  treats  an  average  wastewater 
flow  of  1,100,000  gallons  per  day  of 
which  approximately  95  percent  is  non- 
hazardous  wastewater,  4.5  percent  is 
listed  hazardous  waste  due  to  the 
presence  of  ignitable  solvents,  and  0.02 
percent  is  listed  hazardous  waste  due  to 
the  presence  of  the  toxic  wastes. 
Ignitability  tests  run  on  representative 
sludge  samples  using  the  Pensky- 
Martens  closed  cup  tester  indicated  a 
flash  point  in  excess  of  150°  F  in  all 
cases. '*Lederle  has  also  indicated  that 
of  the  1,100,000  gallons  treated  per  day 
in  its  wastewater  treatment  plant,  no 
greater  than  50,000  gallons  of  EPA 
Hazardous  Waste  F003  and  no  greater 
than  300  gallons  of  EPA  Hazardous 
Waste  F005  are  incorporated  in  this 
volume  each  day.  In  addition,  Lederle 


"See  footnote  U. 


has  estimated  that  less  than  48  ppm  of 
the  commercial  chemical  products  listed 
in  Table  II  would  be  present  in  the 
influent  wastewater  assuming  that  all 
research  processes  discharged  the 
maximum  volume  of  waste  used 
annually  at  the  same  time  on  a  single 
day.  Total  constituent  analyses  of  the 
sludge  using  a  purge  and  trap  extraction 
procedure  as  specified  in  Test  Methods 
for  Evaluating  Solid  Waste  (SW-846), 
revealed  maximum  toluene  and  pyridine 
concentrations  of  5.9  and  2.0  ppm. 
respectively.  Samples  were  collected 
over  a  four  week  period  which  the 
petitioner  claims  to  be  representative  of 
any  variation  of  constituent 
concentration  in  the  waste. 

B.  Agency  Analysis  and  Action.  The 
hazardous  constituents  of  concern  in 
EPA  Hazardous  Waste  Nos.  F003  and 
F005  which  are  used  in  the  production 
processes  at  Lederle  and  which  enter 
the  wastewater  treatment  system  as 
spent  solvents  or  still  bottoms  from 
solvent  recovery  include  xylene, 
acetone,  ethyl  acetate,  ethyl  benzene, 
ethyl  ether,  methyl  isobutyl  ketone,  n- 
butyl  alcohol,  cyclohexanone,  and 
methanol  (F003):  and  toluene  and 
pyridine  (F005).  The  test  data  collected 
by  Lederle  has  shown  the  treatment 
residue  to  be  non-ignitable.  The  Agency 
therefore  considers  the  concentrations 
of  F003  constituents  present  in  the 
treatment  residue  to  be  non-hazardous 
and  not  of  regulatory  concern.  The 
influent  to  treatment  also  is  non- 
ignitable.  consisting  of  95  percent  water. 

With  respect  to  the  toxic  solvents, 
Lederle  has  shown  that  both  toluene  and 
pyridine  concentrations  in  the  sludge 
are  consistently  below  6  and  2  ppm. 
respectively,  and  therefore  to  be  below 
levels  of  regulatory  concern.  This 
evaluation  is  partly  based  on  the  toxic 
characteristics  of  these  solvents  and 
partly  due  to  attenuation  mechanisms, 
such  as  absorption  to  soil  components, 
biodegradation,  and  dilution  which  are 
considered  by  the  Agency  as  operative 
factors,  which  will  typically  reduce  the 
concentration  of  these  solvents  to 
negligible  levels  before  they  may  be 
transported  to  points  where 
environmental  exposure  may  occur. 

The  Agency  has  also  evaluated  the 
data  submitted  with  respect  to  the 
hazardous  wastes  listed  in  Table  II  and 
the  estimated  constituent  concentrations 
in  the  influent  to  the  wastewater 
treatment  plant.  The  maximum 
combmed  influent  concentration  of  all 
carcinogenic  constituents  listed  in  Table 
II,  assuming  the  total  annual  volume 
used  of  each  of  these  constituents  was 
disposed  of  on  the  same  day,  would  be 
<lppm.  The  maximum  combined 
influent  concentration  of  all  constituent^ 


listed  in  Table  11  (excluding  wastes  F003 
and  F005)  results  in  an  estimated 
influent  concentration  of  48  ppm. 
assuming  that  the  total  annual  volume  of 
constituent  used  is  disposed  of  on  the 
same  day.  This  obviously  is  an  overly 
conservative  estimate;  the  actual  daily  ^ 
influent  concentration  of  these 
constituents  will  almost  certainly  be 
much  lower.  In  addition,  Lederle  has 
included  in  this  calculation  chemicals 
which  have  been  used  as  intermediates 
and  carriers  which  have  reacted  in  these 
processes  and  are  therefore  disposed  of 
as  wastes  which  are  no  longer  covered 
by  the  hazardous  waste  listing  in  40  CFR 
261.33.  Also,  many  constituents  listed 
solely  for  the  characteristic  of 
ignitability  have  been  included 
unnecessarily  in  this  calculation  since 
these  wastes,  as  a  result  of  the 
amendment  to  the  mixture  rule  (see  40 
CFR  261.3(a)(2)(iii))  and  the  ignitability 
test  results  presented  in  the  petition,  are 
not  considered  to  be  ignitable. 
Therefore,  the  Agency  considers  the 
wastewater  influent  to  Lederle's 
wastewater  treatment  plant  to  be  non- 
hazardous  with  respect  to  the 
constituents  identified  in  Table  II.'* 
Furthermore,  the  Agency  also  believes 
that  extensive  degradation  of  these 
constituents  will  occur  in  the  treatment 
system  and  further  attenuative 
mechanisms  such  as  soil  adsorption, 
biodegradation,  and  dilution  will  also 
act  in  decreasing  the  actual  waste 
concentrations  to  levels  well  below 
those  able  to  pose  substantial  harm  to 
human  health  or  the  environment.  The 
Agency  has,  therefore,  granted  a 
temporary  exclusion  to  Lederle's  facility 
in  Pearl  River.  New  York  for  its 
wastewater  influent  to  the  wastewater 
treatment  plant  for  those  wastes 
identified  in  Table  II  and  for  its 
wastewater  treatment  sludge  generated 
from  EPA  Hazardous  Wastes  Nos.  F003 
and  F005  and  those  wastes  indicated  in 
Table  II  as  described  in  its  petition. 

XVIII.  Miller  Brewing  Company.— f^. 
Petition  for  Exclusion.  The  Miller 
Brewing  Company's  (Miller)  Milwaukee 
container  plant,  involved  in  the 
manufacture  of  aliuninum  cans,  has 
petitioned  the  Agency  to  exclude  its 
sludge,  presently  listed  as  EPA 
Hazardous  Waste  No.  F019 — 
wastewater  treatment  sludge  from  the 


"The  wastestream  generated  by  lederle's 
research  laboratories  probably  can  be  excluded  by 
the  November  17, 1981  amendment  to  the  mixture 
rule  (see  40  CFR  261.3(a)(2)(ivKE)  (46  FR  56589); 
however,  the  actual  daily  influent  wastewater 
concentration  could  not  be  determined  by  either 
Lederle  or  EPA.  Therefore,  this  portion  of  the 
petition  was  processed  for  exclusion  under  40  CFR 
260.22 
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chemical  conversion  coating  of 
aluminum.  Miller  has  petitioned  to 
exclude  its  sludge  because  it  does  not 
meet  the  criteria  for  which  it  was 
originally  listed. 

Miller  claims  that  the  constituents  of 
concern,  hexavalent  chromium  and 
cyanide,  are  not  used  in  its  chemical 
conversion  coating  process  and 
therefore,  claims  that  its  wastewater 
treatment  sludge  is  non-hazardous  with 
respect  to  the  listed  hazardous 
constituents. 

Miller  has  submitted  a  description  of 
its  chemical  conversion  coating  and 
wastewater  treatment  process;  total 
constituent  analyses  of  the  sludge  for 
total  chromium,  hexavalent  chromium, 
and  cyanide;  and  material  safety  data 
sheets  for  all  of  the  materials  used  in  the 
chemical  conversion  coating  process. 

Miller's  wastewater  treatment  process 
involves  mechanical  skimming  for  oil 
separation,  sulfuric  acid  flash-mixing  to 
break-up  emulsified  oils,  lime 
neutralization,  polymer  flocculation,  and 
lamella  and  vacuum  filtration.  Total 
constituent  analyses  revealed  maximum 
total  chromium,  hexavalent  chromium, 
and  cyanide  concentrations  of  7.6.  0.02. 
and  <0.003  ppra,  respectively.  Since 
these  constituents  were  claimed  not  to 
be  used  in  the  process  only  one  grab 
sample  of  the  waste  was  tested  for 
verification. 

B.  Agency  Analysis  and  Action.  The 
constituents  of  concern  for  EPA 
Hazardous  Waste  No.  F019  are 
hexavalent  chromium  and  cyanide. 
Miller  has  demonstrated  that  these 
constituents  are  not  used  in  its  process, 
Hexavalent  chromium  and  cyanide  are 
present  in  only  negligible  or  non- 
detectable  levels  in  the  sludge;  these 
low  levels  are  probably  a  result  of 
unknown  minor  sources  of 
contamination  and  background  levels 
rather  than  from  direct  use  in  the 
process.  The  Agency,  therefore,  has 
granted  a  temporary  exclusion  to  the 
Miller  Brewing  Company's  Milwaukee 
container  plant  in  Milwaukee, 
Wisconsin  for  the  sludge  generated  by 
its  chemical  conversion  coating  process, 
as  described  in  its  petition. 

XIX.  Windsor  Plastics.— A.  Petition 
for  Exclusion.  The  Windsor  Plastics 
Company  (Windsor),  involved  in  the 
production  of  injection  molded  plastic 
parts,  has  petitioned  the  Agency  to 
exclude  its  still  bottom  wastes 
generated  from  the  reclamation  of  spent 
acetone,  presently  listed  as  EPA 
Hazardous  Waste  No.  F003.  Windsor 
has  petitioned  to  exclude  its  still 
bottoms  because  they  do  not  meet  the 
criteria  for  which  it  was  listed. 

Windsor  has  submitted  a  description 
of  its  solvent  handling  and  waste 


treatment  process  and  ignitability  test 
results.  Windsor  claims  that  the  solvent 

used  in  cleaning  and  tooling  of 
thermoplastic  parts  is  acetone-based 
The  cleaning  and  tooling  of  the  plastic 
parts  occurs  prior  to  silk  screening, 
spray  painting,  hot  stamping,  or 
electroplating  of  the  parts.  Windsor 
claims  that  the  distillation  process 
recovers  85  percent  of  the  spent  acetone. 
Barreled  still  bottom  wastes  are  then 
exposed  to  steam  for  a  24-hour  period 
prior  to  disposal,  using  a  steam  spider. 
The  waste  remaining  is  a  solid  granular 
waste  containing  paint  resin  and 
pigments.  Ignitability  tests  using  the 
Pensky-Martens  closed  cup  tester 
showed  no  flash  point  up  to  lOO'C  at 
which  point  the  waste  boiled. ""The  still 
bottom  waste  was  also  tested  with  an 
open  flame;  this  test  also  demonstrated 
that  the  waste  was  non-ignitable. 
Samples  were  collected  over  a  six  week 
period  which  the  petitioner  claims  to  be 
representative  of  any  variation  in 
constituent  concentration  in  the  waste. 

B.  Agency  Analysis  and  Action.  The 
hazardous  constituent  of  concern  in  EP.^ 
Hazardous  Waste  No.  F003  which  is 
used  in  the  production  process  at 
Windsor  is  acetone.  This  still  bottom 
waste  is  listed  solely  for  the 
characteristic  of  ignitability.  Windsor 
has  demonstrated  that  its  acetone 
recover  process  combined  with  a  ste.im 
spider  evaporative  treatment  produces  a 
non-ignitable  waste.  The  Agency, 
therefore,  has  granted  Windsor  Plastic's 
facility  in  Evansville,  Indiana,  a 
temporary  exclusion  for  its  acetone  still 
bottom  waste,  as  described  in  its 
petition. 

XX.  Heivlett-Pacfiord.—A.  Petition 
For  Exclusion.  Hewlett-Packard's 
Loveland  Instrument  Division  [Hewlett- 
Packard),  involved  in  the  manufacture  of 
printed  circuit  boards  for  measuring  the 
characteristics  of  electricity  and 
electrical  signals,  has  petitioned  the 
Agency  to  exclude  its  wastewater 
treatment  sludge,  presently  listed  as 
EPA  Hazardous  Waste  No  F006— 
Wastewater  treatment  sludges  from 
electroplating  operations  except  from 
the  following  processes:  (1)  sulfuric  acid 
anodizing  of  aluminum;  (2)  tin  plating  on 
carbon  steel;  (3)  zinc  plating  (segregated 
basis)  on  Carbon  steel;  (4)  aluminum  or 
zinc-aluminum  plating  on  carbon  steel; 
(5)  cleaning/stripping  associated  with 
tin,  zinc,  and  aluminum  plating  on 
carbon  steel:  and  [6)  chemical  etching 
and  milling  of  aluminum.  Hewlett- 
Packard  has  petitionea  to  exclude  its 
waste  because  it  does  not  meet  the 
criteria  for  which  it  was  listed. 


'See  footnote  11, 


Hewlett-Packard  utilizes  several 
electroplating  processes  in  pnnted 
d.-^cuit  board  manufacturing,  small  parts 
plating  of  common  and  precious  met.jls. 
and  the  chromating  of  akiminam  parts. 
Hewlett-Packard  claims  that  its  waste 
treatment  processes  are  successful  in 
generating  a  non-hazardous  siudjje  with 
cadmium,  hexavalent  chromium,  nickel, 
and  cyanide,  the  constituents  of  concern 
for  this  waste,  present  m  essentially  an 
immobile  form. 

Hewlett-Packard  has  submitted  a 
detailed  description  of  the  two 
treatment  s\ stems  used  at  its  facility; 
total  constituent  analyses  of  the  sludges 
for  cadmium,  total  chromium,  nickel, 
and  cyanide  fboth  total  and  free 
cyanide):  and  EP  toxicity  test  results  for 
cadmium,  total  chromium  nrke!,  and 
free  cyanide, 

Hewlett-Packard's  waste  treatment 
System  (I)  receives  metal-bearing 
wastewaters  from  non-complexed  and 
non-chelated  waste  streams  and 
wastewater  from  cyanide-bearing  waste 
streams  after  the  cyanides  are  destroyed 
by  way  of  chlorination.  System  (II) 
receives  the  complexed  or  chelated 
waste  streams.  Treatment  in  System  (IJ 
includes  lime  neutralization,  polymer 
flocculation,  and  clarification. 
Treatment  for  the  wastewaters  in 
System  (11)  involves  ferrous  sulfate 
metal  reduction,  neutralization,  polymer 
flocculation,  and  clarification. 
The  total  constituent  analyses  of  the 
sludge  from  System  (I)  revealed 
maximum  cadmium,  total  chromium, 
and  nickel  concentrations  of  2,4,  56  and 
9900  ppm,  respectively,  EP  toxicity  test 
results  for  cadmium,  total  chromium, 
and  nickel  produced  maximum  leachate 
concentrations  of  0,002,  <0  02.  5.8  ppm, 
respectively  The  total  cyanide  content 
was  1  ppm  while  the  concentrations  of 
c\  anide  amenable  to  chlorination  (free 
c\  anide)  and  leachable  c\anide  were 
both  determined  to  be  < 0.005  ppm. 
Total  constituent  analvses  of  the  sludge 
from  System  (III)  revealed  maximum 
cadmium,  total  chromium,  and  nickel 
concentrations  of  2.4,  62.  4000  ppm. 
respectively,  EP  toxicity  test  results  for 
cadmium,  total  chromium,  and  nickel 
produced  maximum  leachate 
concentrations  of  0.017,  <0,00Z  16  ppm, 
respectively.  The  maximum  total 
c\  anide  level  was  0.5  ppm  while  the 
concentrations  of  cyanide  amenable  to 
chlorination  (free  cyanide)  and 
leachable  cyanide  were  both  determined 
to  be  <  0,005  ppm. 

B,  Agency  Analysis  and  Activn.  The 
hazardous  waste  constituents  of  concern 
for  which  EPA  Hazardous  Waste  No, 
F006  is  listed  are  cadmium,  hexavalent 
chromium,  nickel,  and  cyanide. 
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Although  these  constituents  are  present 
in  the  sludge  cakes  from  both  waste 
treatment  processes  (described  above), 
they  appear  to  be  present  in  an 
immobile  form.  EP  extracts  for  both 
cadmium  and  total  chromium  are  well 
below  the  EP  maximum  toxicity  limits. " 
Nickel  leachate  levels  are  also  low  and 
thus,  are  not  of  regulatory  concern.  The 
levels  of  leachable  cyanide  found  in  the 
sludges  are  below  the  U.S.  PubHc  Health 
Service's  suggested  drinking  water 
standard,  while  free  and  total  cyanide 
levels  are  also  reported  to  be  negligible 
and  therefore  not  of  regulatory  concern. 
The  Agency,  therefore,  has  granted  a 
temporary  exclusion  to  Hewlett- 
Packard's  Loveland  Instrument  Division 
for  its  treated  electroplating  wastes  as 
described  in  its  petition. 

XXI.  E.  I.  DuPont  de  Nemours  and 
Company. — A.  Petition  for  Exclusion. 
E.I.  DuPont  de  Nemours  and  Company. 
Inc.  (DuPont),  involved  in  the 
manufacture  of  chemical  products,  has 
petitioned  the  Agency  to  exclude  its 
nitrobenzene  and  aniline  treated 
wastewaters  generated  at  their  Repauno 
plant  in  Gibbstown.  New  Jersey,  and  at 
their  Beaumont  plant  in  Beaumont, 
Texas,  presently  listed  as  EPA 
Hazardous  Waste  Nos.  K103  (process 
residues  from  aniline  extraction  from 
the  production  of  aniline)  and  K104 
(combined  wastewater  streams 
generated  from  nitrobenzene/aniline 
production).  DuPont  has  petitioned  to 
exclude  their  wastes  because  they  do 
not  meet  the  criteria  for  which  they 
were  listed. 

DuPont  manufactures  nitrobenzene  by 
reacting  benzene  with  nitric  acid  in  a 
sulfuric  acid  medium.  The  nitrobenzene 
produced  through  nitration  separates  as 
an  insoluble  organic  layer  which  is 
decanted  and  washed  with  water  and 
alkali  to  remove  all  acids  and  other 
impurities.  Wastewaters  are  generated 
from  the  washing/purification  operation 
and  are  treated  in  the  wastewater 
treatment  system. 

Aniline  is  manufactured  through  the 
hydrogenation  of  pure  nitrobenzene  with 
hydrogen.  The  crude  aniline  formed  is 
separated  from  the  aqueous  product 
stream  and  processed  through  a 
distillation  system  to  produce  aniline. 
Waste  residues  are  generated  when 
water  from  the  distillation  system  and 
process  waters  are  combined  and 
extracted  with  nitrobenzene  to  remove 
residual  aniline  and  other  reaction 
products.  The  waste  residues  are  then 
sent  to  the  wastewater  treatment 
system.  At  the  Gibbstown  facility 
(Repauno  plant),  the  aniline  production 
waste  residues  are  combined  with  the 


"See  footnote  1. 


nitrobenzene  wastewater  stream  prior 
to  entering  the  wastewater  treatment 
system. 

DuPont  claims  that  the  waste 
treatment  systems  employed  at  the 
Repauno  plant  and  at  the  Beaumont 
plant  successfully  render  their  waste 
prndurts  non-hazardous.  They  have 
submitted  detailed  descriptions  of  the 
production  and  treatment  processes  and 
total  constituent  analyses  for  aniline, 
benzene,  nitrobenzene, 
phenyienediamine,  and  diphenylamine, 
the  constituents  of  concern  for  these 
wastes. 

DuPont's  treatment  processes  involve 
steam  distillation  and  carbon  adsorption 
of  the  nitrobenzene  wastewaters  at  both 
the  Repauno  and  Beaumont  facilities. 
Aniline  wastes  (K103)  are  treated  at  the 
Beaumont  facility  by  equalization, 
activated  sludge  bio-oxidation,  and 
clarification. 

Total  constituent  analyses  of  the 
nitrobenzene  waste  {K104)  generated  at 
the  Repauno  plant  revealed  maximum 
benzene,  aniline,  nitrobenzene, 
diphenylamine,  and  phenyienediamine, 
concentrations  of  .017,  6.71,  .001,  .0032, 
and  0011  ppm  with  average 
concentrations  of  .0091.  2.12,  ,00028, 
.0011,  and  .00066  ppm.  respectively. 
Samples  were  taken  after  carbon 
adsorption  over  a  two-week  period 
which  the  petitioner  claims  is 
representative  of  any  variation  of 
constituent  concentrations  in  the 
wastes. 

Total  constituent  analyses  of  the 
nitrobenzene  waste  generated  at 
Beaumont  plant  revealed  maximum 
benzene,  aniline,  nitrobenzene,  o- 
phenylenediamine,  m- 
phenylenediamine,  p-phenylenediamine, 
and  diphenylamine,  concentrations  of 
.031,  61.5.  .950,  .250,  .250,  .290,  and  .25 
ppm  with  average  concentrations  of 
.012,  8.50,  .124,  .005,  .005,  .060  and  .013 
ppm,  respectively.  Analysis  of  the 
aniline  waste  also  generated  at  the 
Beaumont  facility  revealed  maximum 
aniline,  nitrobenzene,  o- 
phenylenediamine,  p-phenylenediamine. 
and  m-phenylenediamine  concentrations 
of  .06,  .01,  .17,  .24,  and  .02  ppm  with, 
average  concentrations  of  .022,  .006.  .057, 
.114,  .0125  ppm,  respectively.  Samples 
were  taken  from  the  bio-oxidation 
system  liquid  effluent,  after  clarification, 
over  a  two-month  period  which  the 
petitioner  claims  is  representative  of 
any  variation  in  the  constituent 
concentrations  in  the  waste, 

B.  Agency  Analysis  and  Action.  EPA 
Hazardous  Wastes  Nos.  K103  and  K104 
are  listed  due  to  the  generation  of  toxic 
contaminants  during  the  manufacture  of 
aniline  and  nitrobenzene.  The 


constituents  of  concern  for  waste  No. 
K103  are  aniline,  nitrobenzene,  and 
phenyienediamine.  The  constituents  of 
concern  for  waste  No,  K104  are  aniline, 
benzene,  nitrobenzene, 
phenylenediamines,  and  diphenylamine. 
Analyses  for  these  constituents  indicate 
that  they  are  present  in  the  wastewater 
after  treatment  in  low  concentrations  at 
both  the  Repauno  and  the  Beaumont 
facilities.  Toxicity  data  reviewed  by  the 
Agency  indicates  that  at  these 
concentrations  the  toxicants  are  not  of 
regulatory  concern. "This  evaluation  is 
partly  based  on  the  toxic  characteristics 
of  these  constituents  and  partly  due  to 
attenuative  mechanisms,  such  as 
absorption  to  soil  components, 
biodegradation,  and  dilution  which  are 
considered  by  the  Agency  as  operative 
factors  which  will  typically  reduce  the 
concentration  of  these  constituents  to 
negligible  levels  before  they  may  be 
transported  to  points  where  human  or 
environmental  exposure  may  occur.  The 
Agency,  therefore,  has  granted 
temporary  exclusions  to  E.  I.  DuPont  de 
Nemours  and  Company,  Inc.  for  their 
facilities  at  Gibbstovm,  New  Jersey 
(Repauno  plant)  and  Beaumont,  Texas 
for  their  steam  distillation-treated 
nitrobenzene  wastewaters  (K104)  and  to 
the  Beaumont,  Texas  facility  for  their 
bio-oxidation  treated  aniline  process 
residues  (K103),  as  described  in  their 
petitions. 

XXII.  Reynolds  Aluminum/Reynolds 
Metals  Company.  Reynolds  Aluminum 
(Reynolds)  is  involved  in  the  chromate 
chemical  conversion  coating  of  coiled 
aluminum  stock.  Reynolds  has 
petitioned  the  Agency  to  exclude  its 
treatment  sludge  generated  at  their  two 
Sheffield  Plants,  presently  listed  as  EPA 
Hazardous  Waste  No.  F019— 
wastewater  treatment  sludge  from  the 
chemical  conversion  coating  of 
aluminum.  Reynolds  has  petitioned  to 
exclude  its  waste  because  it  does  not 
meet  the  criteria  for  which  the  waste 
was  listed  originally. 

The  production  process  at  both  the 
Sheffield  plant  and  the  Alloys  Sheet  and 
Plate  Plant  which  generate  the  listed 
waste  is  the  high  speed  coil  conversion 
coating  of  aluminum.  The  base  metal  is 
passed  through  an  aqueous  solution 
containing  hexavalent  chromium,  rinsed 
and  further  coated  and  dried  depending 


c 


"All  test  data  submitted  by  DuPont  in  support  of 
their  petition  demonstrates  that  the  constituent 
concentrations  found  in  the  waste  streams  are 
below  the  levels  at  which  these  compounds  are 
considered  toxic.  For  example,  the  Water  Quality 
Criteria  for  nitrobenzene  is  19.8  ppm.  (Human 
toxicity  level):  p-phenylenediamine  was  reported  by 
the  Public  Health  Service  to  have  a  "minimum  fatal 
dose  in  rats"  of  80  mg/kg. 


1  M ) 
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on  individual  product  specifications. 
Reynolds  claims  that  since  its  aluminum 
chemical  conversion  coating  processes 
do  not  use  cyanide,  and  since  the 
hexavalent  chromium  used  in  the 
process  is  reduced  to  its  trivalent  state 
in  the  waste  treatment  systems,  the 
wastes  from  these  facilities  do  not 
contain  hazardous  levels  of  hexavalent 
chromium  or  cyanide,  the  constituents  of 
concern  for  this  waste. 

Reynolds  has  submitted  a  description 
of  its  waste  treatment  processes,  total 
constituent  analyses  of  the  sludge  for 
cyanide,  and  EP  toxicity  test  results  for 
total  and  hexavalent  chromium. 
Reynolds  claims  that  there  are  no 
significant  differences  in  the  production 
and  treatment  processes  at  these  two 
plants.  Samples  were  collected  and 
analyzed  from  each  facility  over  a  one 
month  period  which  the  petitioner 
claims  to  be  representative  of  any 
variation  of  constituent  concentration  in 
the  waste. 

RejTiolds'  treatment  processes  mvolve 
chromium  reduction  with  sulfur  dioxide 
and  sulfurous  acid,  lime  neutralization, 
clarification,  and  vacuum  filtration. 
Constituent  analyses  of  the  sludge  for 
cyanide  revealed  a  maximum 
concentration  of  <0.02  ppm  at  both 
facilities.  EP  toxicity  test  results 
revealed  a  maximum  hexavalent 
chromium  concentration  of  0.31  ppm  at 
the  Alloys  Sheet  and  Plate  Plant,  and 
<0.02  ppm  at  the  Sheffield  facility. 

B.  Agency  Analysis  and  Action. 
Reynolds  has  demonstrated. that  its 
waste  treatment  system  at  both  its  Alloy 
Sheet  and  Plate  Plant  and  its  Sheffield 
Plant  produce  a  non-hazardous  sludge. 
Reynolds  claim  that  cyanide  is  not  used 
at  either  facility  was  substantiated  by 
the  non-detectable  levels  of  cyanide  in 
the  sludge.  The  chromium  reduction 
system  used  at  each  facility  also 
appears  to  efficiently  reduce  hexavalent 
chromium  to  trivalent  chromium  as 
indicated  by  the  low  levels  of 
hexavalent  chromium  found  in  the  EP 
extracts.  Hexavalent  chromium  levels 
were  consistently  below  the  proposed 
maximum  EP  toxicity  limit  (see  45  FR 
72031,  October  30, 1980).  Therefore,  the 
Agency  has  granted  a  temporary 
exclusion  to  Reynolds  for  its  Alloys 
Sheet  and  Plate  Plant  and  its  Sheffield 
Plant,  both  located  in  Sheffield, 
Alabama  for  their  treated  wastes 
generated  by  their  aluminum  conversion 
coating  process,  as  described  in  its 
petitions. 

XXIII.  The  d-Con*  Company.  Inc.— A. 
Petition  for  Exclusion.  Sterling  Drug, 
Inc.,  a  manufacturer  of  warfarin-based 
rodenticides  through  its  subsidiary,  the 
d-Con*  Company,  located  in  Alliance. 
Ohio,  has  petitioned  the  agency  to 


exclude  specific  waste  rodent  baits 
containing  warfarin  as  the  sole  active 
ingredient,  presently  listed  as  EPA 
Hazardous  Waste  No.  POOl,  from 
regulation  under  40  CFR  261.33(e),  the 
list  of  commercial  chemical  products  or 
manufacturing  chemical  intermediates." 
Sterling  has  petitioned  to  exclude  thtnr 
waste  because  it  does  not  meet  the 
criteria  for  which  it  was  listed;  that  is. 
the  concentration  of  warfarin  in  the 
formulated  product  does  not  warrant 
regulation  of  the  material  as  an  acute 
hazardous  waste.  Specifically.  Sterling 
has  petitioned  to  exclude  rodenticidal 
baits  containing  0,025%,  0.05%  and  0.3'\J 
warfarin,  identified  by  the  trade  names 
d-Con"  Pellets  and  d-Con*  Ready  Mix. 
d-Con"  Mouse  Prufe,  and  d-Con' 
concentrate,  respectively. 

Sterling  Drug  has  submitted  oral  LD50 
(rat)  toxicity  data  showing  formulations 
containing  0.025":,.  0.054%,  and  0.3% 
warfarin  e.vhibit  acute  oral  LX)50  (rat) 
values  of  >5000  mg/kg,  2100  mg/kg,  and 
2140  mg/kg,  respectively. 

B.  Agency  Analysis  and  Action. 
Chemical  substances  listed  in  40  CFR 
201. 33(e),  if  and  when  discarded  or 
intended  to  be  discarded,  are  identified 
as  acute  hazardous  wastes  (H)  and  are 
subject  to  the  small  quantity  generator 
exclusion  specified  in  40  CFR  261.5(e)(1). 
The  Agency  has  defined  this  category  of 
wastes  to  include  those  hazardous 
wastes  which  have  been  shown  to  be 
fatal  to  humans  in  low  doses  or.  absent 
human  data,  have  been  shown  in  animal 
studies  to  have  an  oral  LX)50  (rat) 
toxicity  value  of  less  than  50  mg/kg.  a 
dermal  LD50  (rabbit)  toxicity  value  of 
less  than  200  mg/kg,  an  inhalation  LC50 
(rat)  toxicity  value  of  less  than  2  mg/1. 
or  are  otherwise  capable  of  causing  or 
significantly  contributing  to  serious 
illness.  Because  warfarin  exhibits  an 
oral  LD50  (rat)  toxicity  value  of  3  mg/kg 
(technical  grade),  warfarin  was  included 
on  the  list  of  acute  hazardous  wastes  in 
40  CFR  261.33(e). 

The  toxicological  data  submitted  by 
Sterling  indicated  that  products, 
manufacturing  chemical  intermediates, 
and  off-specification  chemical  products 
containing  warfarin  at  concentrations  of 
0.3%  or  less  exhibit  acute  oral  LD50  (rat) 
values  of  >50  mg/kg,  and  consequently 
do  not  meet  the  criteria  for  acute 
hazardous  wastes.  In  fact,  as  shown  by 
Sterling's  data,  the  acute  toxicity  of  such 
formulation  is  well  in  excess  of  50  mg/ 


kg.  However,  the  Agency  has  no  data 
indicating  the  acute  toxicity  of 
commercial  formulations  where 
warfarin  is  present  in  concenlra lions  in 
excess  of  0.3%,  and  the  acute  toxicity  of 
these  fonr.ulations  cannot  necessarily 
be  extrapolated  linearly  from  the 
concentration  of  warfarin  present. 

The  Agency  believes,  however,  that 
these  materials  continue  to  warrant 
inclusion  on  the  list  of  commercial 
products  contained  in  40  CFR  261.33(f). 
Warfarin  poses  a  toxic  hazard  upon 
chronic  low-level  exposure.  In  addition. 
warfarin  exhibits  toxic  effects  in 
humans  and  animals  by  inhibition  of 
prothrombin  formation  and  dilation  or 
engorgement  of  blood  vessels  with 
subsequent  fatal  hemorrhaging,  and  also 
has  been  implicated  in  causing  direct 
capillary  damage.  (Lisella  et  oL,  1971, 
cited  in  DouU  et  al.,  Ccsarett  and 
Doull's  Toxicology,  2nd  Ed.,  Macmillan 
Publishing  Co.,  Inc.,  New  York,  1980.) 

In  view  of  the  data  submitted  by 
Sterling  Drug,  Inc..  the  Agency  believes 
that  their  compounds  d-Con"  Pellets 
(0.025%  warfarin),  d-Con*  Ready  Mix 
(0.025%  warfarin),  d-Con*  Mouse  Prufe 
(0.054%  warfarin),  and  d-Con* 
Concentrates  (0.3%  warfarin)  when 
discarded  or  intended  to  be  discarded, 
are  not  acute  hazardous  wastes  and. 
therefore,  should  not  be  subject  to 
regulation  under  40  CFR  261.33(e). 
Therefore,  the  commercial  chemical 
products  manufactured  by  the  d-Con* 
Company,  Inc.,  at  its  plant  in  Alliance, 
Ohio,  as  described  in  its  petition,  are 
considered  toxic  wastes  (T)  and  are 
subject  to  regulation  under  40  CFR 
261.33(f). 

XXIV.  Stabler  Corporation. — A. 
Petition  for  Exclusion.  The  Stablex 
Corporation  (Stablex)  plans  to  operate 
several  hazardous  waste  treatment 
facilities  utilizing  industrial  waste 
treatment  processes  and  stabilization 
techniques  which  are  designed  to 
produce  a  solid  cernentitious  material.'" 
Stablex  presently  is  applying  for  the 
necessary  State  and  Federal  permits  to 
construct  and  operate  a  hazardous 
waste  storage  and  treatment  facility  in 
the  State  of  New  Hampshire.  Stablex 
has  petitioned  the  Agency  to  delist  the 
treatment  residue  (both  the  slurry  and 
the  solidified  residue),  to  be  generated 


"EPA  is  also  evaluating  a  rult^making  pttitiun 
siibmitted  by  the  Nalional  Pest  Control  Assuciatmn 
(NPCA).  as  well  as  others,  in  which  they  rcquesi 
that  these  wastes  be  removed  from  the  acute 
hazardoui  waste  category  (40  CFR  2ei.33(e||.  We 
are  processing  these  petiUons  and  expect  lo  publisih 
our  decision  in  the  Federal  Register  in  the  near 
future 


'The  Agpncy  granted  Stablex  a  temporary 
evtlusion  on  November  25  1980  for  its  Groveland. 
Michigan  facihiy  This  action  prompted  a  number  of 
public  comments  However,  after  reviewing  and 
responding  lo  the  public  comments  (see  "Public 
Comments  Ret  en  ed     .     Stablex  Facility  .  .  ."in 
today's  publicutiun',  and  additional  test  data 
submitted  hy  Statilev  the  Agency  deems  If 
wppropnate  lo  pnx;ped  and  grant  a  conditional 
Icrrpurary  exclusion  for  the  proposed  Hooksett, 
Ni'w  Hampshire  facility. 
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by  the  Stablex  treatment  process  from 
treating  the  following  EPA  hazardous 
wastes:" 

Inoi^anic  Pigments 

K002 — Wastewater  treatment  sludge  from  the 

production  of  chrome  yellow  and  orange 

pigments. 
K003 — Wastewater  treatment  sludge  from  the 

production  of  molybdate  orange  pigments. 
K004 — Wastewater  treatment  sludge  from  the 

production  of  yellow  pigments. 
K005 — Wastewater  treatment  sludge  from  the 

production  of  chrome  green  pigments. 
K006 — Wastewater  treatment  sludge  from  the 

production  of  iron  blue  pigments. 
1C007 — Wastewater  treatment  sludge  from  the 

production  of  iron  blue  pigments. 
K008 — Oven  residue  sludge  from  the 

production  of  chrome  oxide  green 

pigments. 
Electroplating 

F006 — Wastewater  treatment  sludges  from 
electroplating  operations  except  from  the 
following  processes:  (1)  Sulfuric  acid 
anodizing  of  aluminum;  (2)  tin  plating  on 
carbon  steel:  [3]  zinc  plating  (segregated 
basis)  on  carbon  steel;  (4)  aluminum  or 
zinc-aluminum  plating  on  carbon  steel;  (5) 
cleaning/stripping  associated  with  tin,  zinc, 
and  aluminum  plating  on  carbon  steel;  and 
(6)  chemical  etching  and  milling  of 
aluminum. 

F007 — Spent  cyanide  plating  bath  solutions 
from  electroplating  operations  (except  for 
precious  metals  electroplating  spent 
cyanide  plating  bath  solutions). 

F008 — Plating  bath  sludges  from  the  bottom 
of  plating  baths  from  electroplating 
operations  where  cyanides  are  used  in  the 
process  [except  for  precious  metals 
electroplating  plating  bath  sludges). 

F0CI9 — Spent  stripping  and  cleaning  bath 
solutions  from  electroplating  operations 
where  cyanides  are  used  in  the  process 
(except  for  precious  metals  electroplating 
spent  stripping  and  cleaning  bath 
solutions). 

Metal  Heat  Treating 

FOIO — Quenching  bath  sludges  from  oil  baths 
from  metal  heat  treating  operations  where 
cyanides  are  used  in  the  process  (except 
for  precious  metals  heat  treating  quenching 
bath  sludges). 

Foil — Spent  cyanide  solutions  from  salt  bath 
pot  cleaning  form  metal  heat  treating 
operations  (except  for  precious  metals  heat 
treatirig  spent  cyanide  solutions  from  salt 
bath  pot  cleaning). 

F012 — Quenching  wastewater  treatment 
sludges  from  metal  heat  treating  operations 
where  cyanides  are  used  in  the  process 
(except  for  precious  metals  heat  treating 
quenching  wastewater  treatment  sludges). 

Commercial  Qiemical  Products 

POlO  Arsenic  Acid. 

Poll  Arsenic  pentoxide. 

P012  Arsenic  trioxide. 

P013  Barium  cyanide.  I 


"  Stablex  also  petitioned  EPA  to  exclude  EPA 
Hazardous  Waste  No«.  F(n4  and  FOIS.  However, 
since  these  wastes  are  presently  exempt  from 
regulation  by  statute,  they  were  not  considered  as 
part  of  their  exclusion  petition. 


P029 
P030 
P098 
P099 
Pi  04 
Pi  06 
Pi  21 
L'246 


Copper  cyanide. 
Cyanides. 
Potassium  cyanide. 
Potassium  silver  cyanide. 
Silver  cyanide. 
Sodium  cyanide. 
Zinc  cyanide. 
Cyanogen  bromide. 


Stablex  claims  that  the  residue  (called 
"Stablex  material")  generated  from 
treatment  of  these  hazardous  wastes 
should  be  excluded  because  many  of  the 
hazardous  constituents  of  each  waste 
stream  are  present  only  in  an 
immobilized,  non-hazardous  fonn,  or  are 
destroyed  during  the  treatment  process, 
Stablex.  therefore,  claims  that  its 
stabilized  treatment  sludge  no  longer 
meets  the  criteria  for  which  the  wastes 
accepted  for  treatment  were  originally 
listed. 

B.  Support  for  Exclusion.  Stablex 
indicates  that  it  will  use  a  prescreening 
program  which  guarantees  that  only 
wastes  that  can  be  fixed  successfully  by 
the  Stablex  process — predominately 
metal  and  cyanide  containing  wastes — 
will  be  accepted.  The  Stablex  process 
combines  various  hazardous  waste 
treatment  processes  (including  metal 
hydroxide  precipitation,  acid/alkaline 
neutralization,  cyanide  destruction  via 
hypochlorite  oxidation,  and  hexavalent 
chromium  reduction  and  precipitation) 
with  a  waste  fixation/stabilization 
process.  The  stabilization  process  is  a 
mixed  batching  system  which  combines 
the  treated  waste  with  cement,  fly  ash. 
and  several  proprietary  materials.  The 
Stablex  material  will  then  be  pumped 
(as  a  sludge)  to  specified  landfill  sites. 
This  waste  material  begins  to  set  in 
approximately  24  hours.  The  resulting 
stabilized  product,  the  petitioner  claims. 
is  characterized  by  the  formation  of 
silicate  lattices  creating  a  cementitious 
material  having  compressive  strength 
similar  to  an  industrial  grout. 

Stablex  has  been  treating  hazardous 
industrial  wastes  which  are  very  similar 
in  composition  to  the  prospective  U.S. 
wastes  at  its  several  existing  English 
and  Japanese  facilities.  These  wastes 
include  sludge  from  the  production  of 
paint  pigments,  still  lime  sludge  from 
coking  operations,  sludge  from  metals 
recovery  operations,  quenching  sludge 
from  metal  heat  treating  operations,  and 
assorted  sludges  from  electroplating 
operations.  They  also  have  treated 
automotive  industry  wastes. 

In  order  to  characterize  the  claimed 
non-hazardous  nature  of  the  Stablex 
product,  Stablex  has  submitted  leachate 
tests  on  U.S.,  Japanese,  and  English 
stabilized  wastes;  total  constituent 
analyses  of  the  Stablex  material; 
groundwater  and  surface  water  run-off 
monitoring  data  from  active  overseas 


operations;  multiple  extraction  test  data; 
and  confidential  information  identifying 
stock  solution  constituent 
concentrations,  and  mixing  ratios  used 
during  treatment  operations. 

In  addition,  Stablex  tested  residue 
from  the  treatment  of  waste  streams 
from  a  typical  range  of  processes  in  the 
U.S.  automotive  industry,  including 
plating  operations  (principal 
constituents  are  nickel,  chromium,  and 
copper);  paint  priming  (principal 
constituent  is  zinc  phosphate);  and 
waste  treatment  sludges  from  plating 
and  metal  preparation  processes. 
Specific  parameters  measured  in  each 
EP  toxicity  test  included  arsenic, 
barium,  cadmium,  chromium,  lead, 
mercury,  selenium,  silver,  copper,  iron, 
manganese,  zinc,  nickel,  aluminum,  and 
cyanide. 

Stablex  performed  EP  toxicity  tests  on 
Stablex  material  which  was  ground  to  a 
fine  powder  to  maximize  the  surface 
area  available  to  the  leaching  action  of 
the  test's  acidic  solutions.  ED  toxicity 
tests  performed  on  stabilized  U.S. 
wastes  produced  the  following 
maximum  leachate  test  results: 

Leachate  Concentration 


Constituent 


Parts  per 
million 


Arsenic. ~... 

Barium „ 

Cadmium 

Chromium  (total).. 

Cyanide  (total) 

Lead 

Mercury 

Selenium -. 

Silver 


0  02 

1  4 
0,01 
0  27 
06 
0  05 
0004 
0  008 
001 


Note  —Total  constituent  analysis  ot  the  Stablex  matenal 
revealed  cyanide  concentrations  of  1  ppm. 

EP  toxicity  tests  were  performed  on 
the  Stablex  slurry  material  generated 
from  stock  solutions  prepared  from 
prospective  U.S.  wastes.  The  following 
maximum  leachate  concentrations 
characterized  the  Stablex  slurry 
material: 


Constituent 


Arsenic _. 

Banum 

Cadmium  

Chromium  (totaO-- 

Lead 

Mercury 

Nickel 

Selenium 

Silver  _ 


Parts  per 
million 


0008 
0.1 
0.08 
0.13 
025 
<0002 
23 
0006 
0.04 


In  order  to  more  appropriately 
address  both  the  Agency's  and  the 
public's  concerns  of  the  long  term 
leaching  characteristics  of  the  material^ 
Stablex  has  also  submitted  multiple 
extraction  test  data  "  on  ciu-ed  Stablex 


"See  public  comments  for  this  methodology. 


I  I  M  I 
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material  from  stock  solutions  prepared 
from  prospective  U.S.  wastes.  The  initial 
EP  extract  concentrations  and  the  nine 
extract  concentrations  of  lead, 
chromium,  cadmium,  arsenic,  selenium, 
nickel,  silver,  mercury,  barium,  and 
cyanide  were  as  shown  on  Table  4. 


Groundwater  monitoring  data  was 
also  submitted  from  the  chalk  quarry 
disposal  area  at  the  Thurrock,  England 
facility.  The  maxmium  constituent 
concentrations  are  summarized  in  the 
following  table: 


Ground^ate!  Ansfyses    (Thurrock.  i'^OiaiKl) 
(mgl) 


Chfomum.. 

Cyanide 

Lead    


Setemum''..., ._„ 

Nickel :. ~7~.~. 

'  Mnmnium  roncentrulion  oul  of  45  sdmplpit 
''  Mnxinium  umcenlrjiion  oul  of  54  sdmples 


005 
002 
015 
0  13 
023 
006 
01 


Table  4  — Stablex  Multiple  Extraction  PfiocEDURE  Data 


Consliluem 


Arsenic 

Banum 

Caamiuni 

Chromium 

Lead „ 

Mercury 

Nickel 

Selenium 

Silver 


Inrtial  EP 
(Ppm) 


<0002 

<0  1 
034 
008 
038 

<l0002 
0.36 

<0002 
0.17 


Acid  ram 
BKlrac- 
lK)n(1) 


Add  rain 
eirtrac- 
tion  (2) 


<0002 

<01 
0  1 

<0  05 
0.11 
0027 

<0.05 
0.009 
0.11 


<O002 

<0  1 
003 

<0.05 
01 
0008 
012 
0008 
0.28 


Acid  ram 
ertrac 
bon  (61 


<0002 

02 
<001 
<i005 
<0  05 
<i0002 
<0.05 
<0  002 
<0.01 


Acid  ram      Acid  ram      Acid  ram 


eirtrac- 
two(7| 


<o.ao2 

01 
<0.01 

<005 

<tf05 

<0b02 

<0  05 

<0002 

<0.01 


eictrac-         exirac 
Hon  (8)     I    Hon  (9) 


<0002 

<0002 

03 

<-0  I 

<001 

<001 

<005 

^0  05 

<005 

<00S 

<0002 

<0.002 

<005 

<005 

<0002 

<0002 

<0.0I 

<0fl1 

Parts  per 

million 

002 

14 

0,01 



027 



06 

0  05 

„„„.. 

0004 



0008 

0  01 

Parts  per 

million 

0  008 

«...» 

0,1 

008 

........ 

013 

025 

.„ 

<0,002 

23 

....... 

0006 

004 

In  addition,  Stablex  has  offered  a 
short-term  safeguard  to  pro\  ide  an 
initial  disposal  period  for  additional 
data  collection.  Stablex  has  offered  to 
deposit  the  Stablex  material  within  a 
demonstration  cell  for  the  initial  two 
\  far  period  of  facility  operation.  The 
(l"nionstration  ceil  will  be  lined  with  an 
liiipermeable  synthetic  liner.  ^^The 
bottom  liner  will  consist  of  one  foot  ot 
sand  placed  over  a  20  mil  synthetic 
liner.  The  bottom  liner  will  extend  up 
the  sides,  and  o\er  the  ten  foot  surface 
is'.ildtion  berms.  Furthermore,  during 
rain  and  winter  conditions,  Stablex  has 
also  indicated  that  the  Stablex  material 
wiU  be  placed  in  enclosed  c\'lindrical 
molds  within  the  lined  demonstration 
ce!!  to  assure  proper  curing.  In  addition, 
monitoring  wells  will  be  placed  along 
the  perimeter  of  the  placement  area, 

Stablex  has  also  agreed  to  incoiporiite 
a  contingency  plan  into  its  daily 
operating  procedures.  During  and  after 
the  initial  demonstration  cell  peiiod.  and 
prior  to  placement,  the  company  will 
test  each  batch  of  Stablex  for  total 
organic  content  (TOC),  ^*  cyanide 
content  (both  complexed  and  free),  and 
teachable  metals  using  the  EP  toxicity 
test.  If  the  organic  content  exceeds  0  1 
percent,  free  cyanide  exceeds  0.001 
percent,  the  extract  concentrations  of 
any  of  the  EP  toxic  metals  exceeds  30 
times  the  National  Interim  Primary 
Drinking  Water  Standards,  or  if  the 
extract  concentration  for  nickel  exceeds 
0,002  percent,  then  the  material  will 


'    the  New  Hampshire  Bureau  of  Solid  Wiislt  is 
presently  negotiating  with  the  Stablex  Corporation 
to  delermine  alternative  demonstr.ition  cell  liner 
niiilerials  and  design, 

-'TOC  will  be  determined  using  stiimldid 
methods  as  indicated  by  the  Agencj 


either  be  treated  again  or  disposed  of  as 
a  hazardous  waste  at  an  approved 
Subtitle  C  hazardous  waste  disposal 
facility.  ^^ 

C.  Agency  Analysis  and  Action.  The 
Agency  has  reviewed  the  monitoring 
data  submitted  by  the  Stablex 
Corporation  from  its  facility  in  Thurrock. 
England.  Groundwater  samples  taken 
from  the  Thurrock,  England  placement 
site  revealed  all  EP  toxic  constituents  to 
be  comparable  to  background 
groundwater  levels  and  at  levels  below 
the  U.S.  National  Interim  Primary 
Drinking  Water  Standards.  The 
maximum  reported  cyanide 
concentration  of  0.11  ppm  in 
groundwater  is  one  half  that  of  the  U.S. 
Public  Health  Service's  suggested 
drinking  water  standard. 

However,  the  absence  of  high  levels  of 
these  constituents  in  the  groundwater 
below  a  new  landfill  does  not  in  itself 
indicate  long-term  inertness  of  the 
landfill  material.  Therefore,  the  Agency 
(partially  due  to  public  comments 
received  on  the  temporary  exclusion 
granted  for  the  treatment  residue 
generated  at  'he  proposed  Stablex 
facility  to  be  built  in  Groveland, 
Michigan)  required  Stablex  to  conduct 
multiple  extraction  leachate  tests  on  the 
Stablex  material  to  assist  in  determining 
tine  long-term  leachate  potential  of  the 
stabilized  waste.  The  Agency  feels  thai 
the  Stablex  material,  created  from 
prospective  US,  wastes  used  in  this  test 
IS  representative  of  the  material  which 
will  be  generated  at  the  proposed 


facility.  The  extract  data  from  this  test 
indicates  that  the  material  is  stable  over 
the  long-term,  exhibiting  leachate 
levels  well  below  the  National  Interim 
Primary  Drinking  Water  Standards  for  a 
test  period  equivalent  to  approximately 
1000  years  of  rainfall  percolation.  "The 
Agency  notes  that  the  Stablex  material 
used  in  the  multiple  extraction  test  was 
ground  to  100  mesh  to  simulate  worst 
case  physical  weathering  conditions, 
exposing  a  much  greater  surface  area  to 
the  extractant  than  would  normally  be 
expected  in  a  solid  mass  of  low 
permeability. 

The  Agency  also  reviewed  the 
leachate  tests  submitted  from  the 
Stablex  facilities  in  England  and  lapan 
and  from  its  domestic  laboratory. 
Analysis  of  the  EP  toxic  constituents  in 
these  waste  extracts  revealed 
concentrations  well  below  the  EP 
maximum  toxicity  levels  for  each  waste 
stream  tested.  Leachable  cyanide 
concentrations  identified  in  these  waste 
extracts  were  all  below  0.2  ppm.  In 
addition,  total  cyanide  was  present  in 
the  Stablex  material  formed  from 
prospective  U.S.  wastes  only  in 
concentrations  below  1  ppm,  apparently 
indicating  the  effectiveness  of  the 
cyanide-destruction  process.  The 
Agency  emphasizes  that  the  EP  toxicity 
test  is  probably  a  more  stringent 
leachate  test  than  the  actual  percolation 


'  As  pari  of  all  exclusion  petitions  rcg.<idiii{! 
centralized  treatmenl  facilities  the  Agrnrj  h.is 
incorporated  a  contingency  plan  such  as  the  one 
discussed  for  Stablex  lo  ensure  that  the  tre.ilmenl 
process  is  operated  as  it  was  designed. 


■■' The  proietled  period  of  stability  estimated  by 
the  mulllple  extraction  lest  was  determined  by 
calculating  the  ratio  of  the  volume  of  annual  rainfall 
falling  on  a  unit  weight  of  stabilized  malenul  (unit 
area  x  depth  of  fiil  x  density  of  waste).  This  ratio 
allows  the  volume  nf  extractant  per  unit  weight  of 
sl.ibilized  sample  in  each  extraction  of  the  test  lo  l)e 
expressed  in  terms  of  the  number  of  years  of  rainfall 
characteristic  of  this  geographical  location. 
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of  extractant  than  is  expected  for  this 
type  of  disposal  site.  Since  the  disposal 
area  (both  during  and  after  the 
demonstration  cell  period)  will  contain 
only  the  Stablex  material,  the  site  would 
not  be  expected  to  generate  an  acidic 
extractant. 

The  Agency  has  also  accepted 
Stablex'  contingency  plan  which  will 
provide  leachate  and  quality  assurance 
data  for  the  material  deposited  in  the 
demonstration  cell  as  well  as  for  the 
material  placed  at  the  site  after  the 
demonstration  period  has  terminated. 
The  contingency  plan  calls  for  the 
testing  of  each  batch  of  Stablex  slurry 
for  total  organic  content  "  and  free 
cyanide  with  acceptable  limits  of  0.1 
and  0.001  percent,  respectively.  In 
addition,  the  slurry  will  be  tested  on  a 
batch  basis  for  the  EP  toxic  metals  of 
concern  and  for  nickel.  Acceptable 
extract  concentrations  for  these 
constituents  will  be  at  or  below  30  times 
the  National  Interim  Primary  Drinking 
Water  Standards  for  each  of  the  EP 
toxic  metals  and  20  ppm  for  nickel. 
During  the  demonstration  cell  period, 
representative  biweekly  samples  of  the 
material  in  the  demonstration  cell  will 
be  tested  for  the  EP  toxic  metals  and  for 
nickel,  and  the  results  will  be  forwarded 
to  EPA's  Office  of  Sohd  Waste. 

The  Stablex  Corporation  has  stated 
that  concentrations  of  three  to  five 
percent  total  organic  carbon  in  the 
Stablex  treatment  residue  are  commonly 
found  in  the  Stablex  material  generated 
at  their  English  facilities  with  no 
inhibitory  effects  on  the  solidification  of 
the  Stablex  material  and  no  effects  on 
the  leachability  of  the  bound 
constituents.  We  nevertheless  are 
conditioning  the  exclusion  by  allowing 
no  more  than  0.1  percent  total  organic 
carbon  in  the  Stablex  residue  because 
Stablex  has  not  demonstrated  that 
leachate  levels  are  acceptable  with 
higher  TOC  concentrations.  The  Agency 
has  also  indicated  to  Stablex,  however, 
that  the  allowable  TOC  limit  of  the 
Stablex  residue  could  be  raised  to  one 
percent  provided  that  Stablex  submits 
representative  EP  test  data  showing 
successive  TOC-spiked  concentrations 


"The  Agency  notes  ihat  Stablex  is  not  proposing 
to  delist,  nor  is  (he  Agency  excluding  the  Stdblex 
treatmenl  residue  as  a  hazardous  waste  when 
Stablex  treats  organic  wastes.  This  limitation 
applies  to  theme  small  amounts  of  organics,  such  as 
cutting  oila  and  hyciraulic  fluids,  present  m 
Inorganic  waste  streams.  This  hmilation  assures 
that  tcmic  organica.  if  present,  would  exist  at  levels 
below  that  of  regulatory  concern 


in  the  Stablex  material  of  up  to  one 
percent,  indicating  that  at  these  levels 
TOC  does  not  affect  the  leaching  of  the 
metals  and  cyanide." 

It  should  also  be  noted  that  the 
Agency  has  recently  completed 
sampling  of  the  cured  Stablex  material 
at  Stablex'  facility  in  West  Thurrock, 
England.  This  facility  has  been 
accepting  and  treating  inorganic 
hazardous  wastes  by  the  Stablex 
process  for  approximately  four  years. 
Agency  representatives  obtained 
representative  core  and  water  samples 
(both  surface  water  and  ground  water) 
which  will  be  analyzed  by  several 
laboratories  in  the  US.  The  material  will 
be  tested  using  total  digestion 
methodologies,  the  extraction  procedure 
(EP).  and  the  multiple  extraction  test, 
analyzing  for  inorganic  parameters 
including  the  EP  toxic  metals  and  nickel. 
Total,  free  and  leachable  cyanide  and 
total  organic  content  also  will  be 
determined.  The  Agency  expects  initial 
test  results  by  the  end  of  this  calendar 
year  followed  by  an  official  Agency 
publication  describing  these  test  results. 

The  Agency  has  proceeded  with 
today's  delisting  decision  before 
completion  of  this  testing  program 
because  sufficient  supporting  data 
already  has  been  submitted  by  the 
Stablex  Corporation  in  its  delisting 
petition.  However,  if  data  from  EPA's 
test  program  contradicts  data  submitted 
in  the  delisting  petition,  today's 
exclusion  and  the  Agency's  exclusion  of 
the  Groveland,  Michigan  facility  in 
November  1981  will  be  amended  or 
withdrawn.  The  Agency  further  notes 
that  if  any  contradictory  data  is 
recorded  from  the  English  samples,  no 
adverse  environmental  consequences 
will  result  from  today's  delisting  action 
since  the  Stablex  treatment  facility  has 
not  yet  been  constructed  and  would  not 
be  completed  by  the  time  complete 
ev  aluation  of  these  samples  is  finished. 

Therefore,  based  predominantly  on 
the  total  constituent  analyses,  EP  and 
multiple  extraction  test  data  submitted 
on  prospective  U.S.  wastes,  the  waste 
pretreatment  systems,  and  the 
contingency  plan  described  above,  the 
Agency  is  granting  the  Stablex 
Corporation's  proposed  facility  in 
Hooksetl,  New  Hampshire  a  temporary 
exclusion  for  the  Stablex  slurry  material 
produced,  using  the  treatment 
techniques  described  in  its  petition,  as 


•'TOC  spike  data,  if  provided  will  involve  spikes 
(if  different  types  uf  organic  wastes  (e.g..  alcohols, 
sui^ars.  etc.)  to  determine  whether  any  particular 
group  of  organics  affect  the  setting  capability  or 
leachate  characteristics  of  the  Stablex  niiaterial. 


conditioned  above,  for  the  following 
EPA  hazardous  wastes: 

Inorganic  Pigments 

K002 — Wastewater  treatment  sludge  from  the 

production  of  chrome  yellow  and  orange 

pigments. 
K003 — Wastewater  treatment  sludge  from  the 

production  of  molybdate  orange  pigments. 
K004 — Wastewater  treatment  sludge  from  the 

production  of  zinc  yellow  pigments. 
K(X)5 — Wastewater  treatment  sludge  from  the 

production  of  chrome  green  pigments. 
K006 — Wastewater  treatment  sludge  from  the 

production  of  chrome  oxide  green  pigments 

(anhydrous  and  hydrated). 
K007 — Wastewater  treatment  sludge  from  the 

production  of  iron  blue  pigments. 
K008 — Oven  residue  from  the  production  of 

chrome  oxide  green  pigments. 

Electroplating 

F006 — Wastewater  treatment  sludges  from 
electroplating  operations  except  from  the 
following  processes:  (1)  Sulfuric  acid 
anodizing  of  aluminum;  (2)  tin  plating  on 
carbon  steel;  (3)  zinc  plating  (segregated 
basis)  on  carbon  steel;  (4)  aluminum  or 
zinc-aluminum  plating  on  carbon  steel;  (5) 
cleaning/stripping  associated  with  tin,  zinc, 
and  aluminum  plating  on  carbon  steel;  and 
(6)  chemical  etching  and  milling  of 
aluminum. 

F007 — Spent  cyanide  plating  bath  solutions 
from  electroplating  operations  (except  for 
precious  metals  electroplating  spent 
cyanide  plating  bath  solutions). 

F008 — Plating  bath  sludges  from  the  bottom 
of  plating  baths  from  electroplating 
operations  where  cyanides  are  used  in  the 
process  (except  for  precious  metals 
electroplating  plating  bath  sludges). 

F009 — Spent  stripping  and  cleaning  bath 
solutions  from  electroplating  operations 
where  cyanides  are  used  In  the  process 
(except  for  precious  metals  electroplating 
spent  stripping  and  cleaning  bath 
solutions). 

Metal  Heat  Treating 

F010 — Quenching  bath  sludge  from  oil  baths 
from  metal  heat  treating  operations  where 
cyanides  are  used  in  the  process  (except 
for  precious  metals  heat  treating  quenching 
bath  sludges). 

Foil — Spent  cyanide  solutions  from  salt  bath 
pot  cleaning  from  metal  heat  treating 
operations  (except  for  precious  metals  heat 
treating  spent  cyanide  solutions  from  sail 
bath  pot  cleaning). 

F012 — Quenching  wastewater  treatment 
sludges  from  metal  heat  treating  operations 
where  cyanides  are  used  in  the  process 
(except  for  precious  metals  heat  treating 
quenching  wastewater  treatment  sludges). 

Commercial  Chemical  Products 

POlO — Arsenic  acid 
Poll — Arsenic  pentoxide 
P012 — Arsenic  trioxide 
P013 — Barium  cyanide 
P029 — Copper  cyanide 
P030— Cyanides 
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P098 — Potassium  cyanide 
P099 — Potassium  silver  cyanide 
Pi 04 — Silver  cyanide 
Pi 06 — Sodium  cyanide 
P121 — Zinc  cyanide 
U246 — Cynogen  bromide 

Public  Comments  Received  in  Response 
to  the  Temporary  Exclusion  Granted  to 
the  Proposed  Stablex  Facility  in 
Croveland.  Michigan 

The  Agency  received  a  number  of 
comments  questioning  the  validity  and 
basis  of  our  decision  to  exclude 
temporarily  the  treatment  residue  from 
Stablex's  proposed  facility  in 
Groveland,  Michigan  [see  FR  78547 
November  25,  1980).  The  subjects  of 
these  comments  can  be  summai  ized  as 
follows:  (1)  Interpretations  of  the 
regulations  relating  to  the  petition  and 
exclusion  process;  [1]  basis  for  the 
decision;  (3)  applicability  of  the  F.P 
toxicity  test  in  determining  long-term 
potential  for  leaching:  (4)  statements 
made  by  the  Stablex  Corporation  and 
the  operating  history  of  its  facilities  in 
F.ngland;  and  (5)  the  Stablex  process  and 
the  characteristics  of  the  Stablex 
material. 

The  major  comments  have  been 
addressed  in  the  form  of  a  general 
overview  in  this  publication,  Additional 
comments  are  addressed  in  a  separate 
document  on  file  in  the  Public  Docket.  In 
some  cases,  the  questions  raised  by 
commenters  have  resulted  in  requests 
for  additional  data  from  the  petitioner  or 
in  clarification  of  data  previously 
submitted  by  the  Stablex  Corporation. 
In  addition,  the  Agency,  after  further 
consideration  of  the  petition,  of 
supplementary  data,  and  of  the  public 
comments,  has  amended  the  temporary 
exclusion  granted  to  Stablex's  proposed 
facility  in  Groveland,  Michigan,  to 
include  a  continuous  quality  assurance 
program  involving  contingency  batch 
testing  of  EP  toxic  metals,  cyanide, 
nickel,  and  total  organic  carbon.  Some 
commenters  requested  that  the  Agency 
retract  the  temporary  exclusion  granted 
to  Stablex.  The  Agency's  decision 
remains  unchanged,  however,  and  the 
temporary  exclusion  is  still  in  effect 
since  no  data  was  presented  which 
would  justify  such  a  retraction. 

The  comments  and  the  Agency's 
responses  are  summarized  below: 

I.  Comments  Concerning  the 
Interpretation  of  the  Regulations 
Relating  to  the  Petition  and  Exclusion 
Process. 

(a)  Several  comments  claimed  that  the 
granting  of  a  temporary  exclusion  prior 
to  subjecting  the  petition  to  public 
comment  and  a  public  hearing 
circumvented  the  intent  of  the  delisting 
regulations  under  Subtitle  C  of  RCRA. 


Under  40  CFR  260.22(m),  the 
Administrator  may  grant  a  temporarv 
exclusion  before  making  a  final  decision 
under  40  CFR  260.20(d]  whenever  he 
finds  that  there  is  substantial  likelihood 
that  an  exclusion  will  be  granted.  With 
respect  to  Stablex,  although  the  Agency 
did  not  have  all  the  information  and 
data  necessary  in  order  to  make  a  final 
decision,  we  believed,  and  continue  to 
believe,  that  there  was  sufficient 
information  to  grant  a  temporary 
exclusion.  The  decision  was  based 
primarily  on  the  leachate  test  data  on 
ttip  prospective  US  wastes  and  the 
leachate  tests  performed  on  wastes 
generated  from  Stablex's  facilities  in 
England  and  Japan.  In  all  cases,  the  EP 
toxic  constituents  in  the  waste  extracts 
were  at  levels  well  below  the  EP  toxicity 
limits,  indicating  that  the  toxic 
constituents  are  present  in  essentially 
an  immobile  form  (i.e..  the  toxic 
constituents  will  not  leach  from  the 
waste  or  will  leach  at  such  a  low  rate 
that  no  danger  will  be  presented  to 
human  health  or  the  environment).  In 
addition,  cyanides  were  present  in  the 
Stablex  material  only  at  very  low 
concentrations  (i.e..<  1  ppm). 

We  also  requested  that  Stablex 
provide  additional  data,  including  data 
which  would  address  the  long-term 
leaching  characteristics  of  the  Stablex 
material.  The  additional  information 
submitted  by  Stablex  substantiates  the 
Agency's  decision  to  grant  a  temporary 
exclusion.  In  the  interim,  the  Agency 
instituted  a  number  of  short-term 
safeguards  offered  by  Stablex,  including 
a  requirement  that  the  Stablex  material 
be  placed  in  a  lined  demonstration  cell 
for  the  initial  two-year  period  of  facility 
operation  while  the  .Agency  reviews  the 
additional  data  before  making  a  final 
decision  to  grant  an  exclusion,  (See 
discussion  in  preamble  for  more  details. 
4.-5  FR  78547,  November  25, 19B0.) 

The  data  submitted  by  Stablex 
provided  sufficient  e\idence  to  warrant 
granting  a  temporary  exclusion. 
Fuithermore,  Stablex  has  agreed  to 
dispose  of  the  Stablex  material  in  a 
lined  demonstration  cell  for  a  two-year 
period.  This  assures  that  the  material 
will  not  present  a  substantial  hazard  to 
human  health  and  the  environment  until 
the  additional  data  has  been  submitted 
by  Stablex  and  analyzed  by  the  Agency 

(b)  One  comm.enter  argued  that  when 
considering  the  factors  listed  in  40  CFR 
261.n(a)(3)  in  delisting  a  waste,  the 
petitioner  must  know  that  "the  waste  is 
not  capable  of  posing  a  substantial 
present  or  potential  hazard  to  human 
health  or  the  environment  when 
improperly  treated,  stored,  transported 
or  disposed  of,  or  otherwise  managed  ' 
The  commenter  does  not  believe  it 


possible  to  make  this  demonstration  for 
wastes  generated  from  treating 
hazardous  wastes.  They  argue  that  if  a 
treatment  process  applied  to  the  listed 
wastes  is  improperly  performed,  the 
residue  clearly  poses  a  substantial 
present  or  potential  hazard  to  human 
health  or  the  environment.  The 
commenter  argues  further  that  the  intent 
of  the  statute  and  the  regulations  in  both 
listing  and  delisting  is  to  assess  the 
potential  of  the  waste  to  cause  hazard 
when  improperly  treated,  stored, 
transported,  disposed  of  or  otherwise 
managed.  Therefore,  proper 
management,  including  proper  treatment 
should  not  be  assumed. 

The  composition  of  a  residue 
generated  from  a  hazardous  waste 
treatment  process  will  vary,  based  upon 
the  operation  of  the  treatment  process. 
For  example,  in  the  pretreatment 
process  employed  by  Stablex,  free 
cyanide  is  destroyed  and  hexavaleni 
chromium  is  reduced.  Stablex  has 
established  in-plant  controls  to  ensure 
maximum  destruction  of  cyanide  and    ' 
reduction  of  hexavalent  chromium  so 
that  the  levels  in  the  treatment  residue 
are  low  and  fairly  constant. 

In  addition,  as  a  further  safeguard,  the 
Agency,  as  part  of  all  exclusions  granted 
to  centralized  treatment  processes,  has 
required  each  batch  of  the  treatment 
residue  to  be  tested  prior  to  disposal. 
This  continuous  monitoring,  the  Agency 
believes,  will  address  the  concerns 
raised  by  the  commenter  regarding  any 
malfunctions  in  the  treatment  process. 
Thus,  if  the  treatment  residue  does  not 
exhibit  the  conditions  under  which  the 
exclusion  was  granted,  that  specific 
residue  would  need  to  be  managed  as  a 
hazardous  waste. 

II.  Comments  Concerning  the 
Agency's  Basis  for  Granting  a 
Temporary  Exclusion  to  Stablex  s 
Proposed  Facility  in  Croveland. 
Michigan. 

(a)  One  commenter  argued  that 
Stablex's  petition  for  exclusion  is  wholly 
insufficient  since  no  independent  test 
data  has  been  submitted  to  support  their 
claims.  The  commenter  argues  that  all 
the  data  used  by  Stablex  to  support  their 
petition  has  been  conducted  by  parties 
who  are  ".  .  .  carefully  chosen  and 
handsomely  rewarded  by  the  Stablex 
Corp  .  .  .". 

Under  the  delisting  regulations,  a 
petitioner  is  required  to  have  analyses 
conducted  by  a  laboratory  which  is 
qualified  to  perform  the  necessary  tests. 
Furthermore,  every  petitioner  must 
siibm.it  a  signed  certification  statement 
which  holds  the  petitioner  legally 
responsible  for  the  accuracy  of  the  data 
presented  The  laboratory  utilized  tiy 
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Stablex  is  a  quasi-government  research 
organization  founded  in  the  United 
Kingdom  with  a  reputation  for 
excellence  in  performing  research.  EPA 
has  itself  taken  independent  samples 
from  Stablex's  facility  in  West  Thurrock. 
England.  The  data  collected  from  this 
sampling  will  provide  an  independent 
analysis  of  the  Stablex  data  before  a 
final  delisting  decision  is  made. 

(b)  One  commenter  was  concerned 
that  by  delisting  the  Stablex  material  the 
Agency  would  lose  control  over  the 
residue  from  the  treatment  process  as 
soon  as  treatment  was  complete.  The 
commenter  argues  that,  by  taking  this 
approach,  the  Agency  loses  the  ability  to 
investigate  the  residue's  long-term 
durability  under  various  disposal 
conditions,  to  track  down  a  batch  that 
was  improperly  treated,  or  simply  to 
know  where  and  how  this  residue  was 
being  utilized. 

In  granting  the  temporary  exclusion  to 
Stablex,  the  Agency  has  conditioned  the 
exclusions  so  as  to  require  Stablex  to 
maintain  control  over  the  treatment 
residue,  at  least  in  the  near  term.  The 
treatment  residue  has  only  been  delisted 
provided  the  material  is  placed  in  a 
lined  demonstration  cell.  As  indicated 
earlier,  this  condition  has  been  placed 
on  the  delisting  to  allow  the  Agency 
sufficient  time  to  analyze  the  additional 
data  to  be  submitted  by  Stablex. 

Furthermore,  each  batch  of  th» 
Stablex  treatment  residue  will  be  tested 
prior  to  disposal  to  assure  the  non- 
hazardous  nature  of  the  treatment 
residue.  In  addition,  the  Agency  also 
notes  that  multiple  extraction  testing 
conducted  on  the  Stablex  material 
substantiates  the  long-term  stability  of 
the  treatment  residue  with  respect  to  the 
repetitive  percolation  of  acid  rain. 

[c)  Several  commenters  charged  that 
the  Agency's  reason  for  granting  the 
temporary  exclusion  was  to  improve  the 
company's  cash  flow  and  that  the 
exclusion  enables  the  company  to 
escape  the  regulatory  scheme  of  Subtitle 
C. 

The  temporary  exclusion  of  the 
Stablex  materia!  was  based  on  the  data 
and  information  submitted  in  the 
delisting  petition.  As  stated  previously, 
Stablex  will  dispose  of  its  treatment 
residue  for  an  initial  two  year  period  in 
a  specifically  designed  double  under- 
drain.  double-lined  placement  cell.  The 
Agency  has,  however,  amended  the 
Groveland  temporary  exclusion  to 
include  a  contingency  plan  which 
would,  through  testing  on  a  batch  basis, 
allow  placement  in  the  demonstration 
cell  of  only  those  batches  exhibiting 
acceptable  total  organic  and  cyanide 
content  and  acceptable  leachable  metal 
concentrations.  Leachate  testing  of  the 


Stablex  material  will  reflect  whether  or 
not  pretreatment  operations  have  been 
.successful  and  whether  the  constituents 
still  present  in  the  waste  matrix  have 
been  stabilized.  Batches  exhibiling 
unacceptable  constituent  concentrations 
will  either  be  treated  again  or  disposed 
of  a.s  a  hazardous  waste.  This 
continuous  batch  monitoring  will 
continue  for  some  undetermined  period 
of  time.  The  Stablex  material  and 
operation,  therefore,  are  still  under 
regulatory  control. 

(d)  Several  commenters  stated  that 
the  Agency  should  not  Justify  the 
temporary  exclusion  because  of  the 
petitioner's  offer  of  short  term 
safeguards  (e.g.,  the  proposal  to  manage 
the  material  as  a  hazardous  waste  in  a 
double-lined  demonstration  cell  for  an 
initial  two  year  period),  and  that  the 
proposed  two  year  demonstration  cell 
management  plan  will  provide  no 
significant  information  concerning  the 
mtearity  of  the  stabilization  process. 

We  are  granting  this  temporary 
exclusion  because  of  data  submitted  on 
prescreening  and  process  controls,  EP 
toxicity  testing,  and  multiple  extraction 
data.  The  Agency  is  not  granting  the 
temporary  exclusion  for  Stablex's 
proposed  facility  in  Groveland, 
Michigan  based  on  their  offer  of  short 
term  safeguards.  However,  this  two  year 
period  will  present  additional 
opportunity  to  test  the  treatment  residue 
produced  from  U.S.  wastes  in  an  actual 
field  situation,  and  will  avoid  any 
conceivable  harm  during  that  time. 
Therefore,  additional  first-hand 
information  can  be  collected  addressing 
deposition  in  heavy  rain  and  the  effect 
of  freezing  temperatures  on 
solidification. 

In  addition,  today's  amendment, 
specifying  a  contingency  plan  requiring 
batch  testing  of  the  matenal  both  prior 
to  placement  during  and  after  the 
demonstration  cell  period,  provides 
sufficient  safeguards  which  will  indicate 
whether  the  constituents  of  concern  in 
these  wastes  are  either  destroyed  or 
immobilized  by  the  process.  The 
sampling  effort  undertaken  recently  in 
England  will  provide  additional  data  on 
the  long-term  leaching  characteristics  of 
the  residue,  but  will  provide  no  definite 
background  data  on  the  constituent 
concentrations  of  the  waste  when 
initially  placed.  The  proposed 
demonstration  cell  will  provide  initial 
constituent  concentration  data  as  well 
as  an  opportunity  to  collect  additional 
on-site  leachate  data.  The 
demonstration  cell  will  also  enable  the 
.Agency  to  collect  additional  data  on 
mixing  ratios  of  the  treatment  process, 
enabling  the  identification  of  acceptable 


constituent  concentrations  in  the 
treatment  process. 

The  Agency  has  received  confidential 
information  in  concert  with  the 
analytical  data  produced  by  the  EP,  the 
complete  acid  digestion  test,  multiple 
extraction  tests,  the  prescreening 
operations,  the  continuous  batch  testing 
quality  control  program:  these  also  form 
the  basis  for  the  Agency's  decision  to 
grant  a  temporary  exclusion. 

(e)  One  commenter  claimed  that  the 
site  chosen  by  Stablex  in  Michigan  was 
poor  due  to  the  proximity  of  an  aquifer 
and  the  high  permeability  of  the 
overlying  strata.  The  commenter  also 
indicated  that  other,  more  suitable  clay 
sites  exist  in  the  state  of  Michigan. 

The  tests  performed  indicated  that  the 
constituents  of  concern  were  sufficiently 
immobilized  under  conditions  of  co- 
disposal  in  an  acid  leachate  generating 
environment  (more  severe  than  the 
conditions  of  monofill  disposal  which 
will  actually  take  place)  and  under 
simulated  multiple  washings  from  the 
percolation  of  acid  rain.  Both  test 
scenarios  were  run  on  samples  ground 
to  100  mesh  thereby  addressing  physical 
weathering  effects  by  greatly  increasing 
the  surface  area  in  contact  with  the 
leaching  solution.  The  Agency  therefore 
believes  that  the  effect  of  leachate  from 
this  material  on  the  groundwater  will  be 
negligible  in  comparison  with  the  levels 
identified  by  the  National  Interim 
Primary  Drinking  Water  Standards  for 
the  EP  toxic  metals. 

III.  Comments  Concerning  the 
Applicability  of  the  EP  Test: 

(a)  One  commenter  stated  that  the  EP 
data  presented  by  Stablex  came  from 
samples  of  successfully  treated  material 
and  that  the  EP  was  an  inappropriate 
test  to  use,  especially  when  organics  are 
involved. 

Each  batch  of  Stablex  treatment 
residue  will  be  tested  for  the  EP  toxic 
metals,  nickel,  cyanide,  and  total 
organic  carbon,  prior  to  disposal  as 
described  in  the  amendment  to 
Groveland  and  the  Hooksett  decision  in 
today's  publication,  thereby  assuring 
that  only  non-hazardous  treatment 
residue  will  be  disposed. 

The  Agency  agrees  that  the  EP  is  an 
inappropriate  test  for  organics. 
However,  the  only  wastes  to  be  treated 
at  the  proposed  facilities  are  inorganic 
wastes.  Therefore,  the  EP,  along  with 
total  constituent  analyses  and  multiple 
extraction  tests,  is  an  appropriate 
analytical  tool  to  characterize  this 
treatment  residue.  The  Agency  again 
notes  that  the  conditions  of  the 
exclusion  indicate  that  no  listed  organic 
wastes  may  be  accepted  for  treatment  at 
the  proposed  Stablex  facility  and  that 
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the  organic  content  of  the  Stablex 
material  generated  for  placement  must 
not  exceed  0.1  percent.  It  is  further 
noted  that  the  Stablex  Corporation  was 
not  granted  an  exclusion  for  the  listed 
organic  wastes  for  which  they  had 
requested  exclusion. 

[b)  One  commenter  expressed  concern 
over  the  possible  eventual  decrease  in 
buffering  capacity  of  the  Stablex 
material  causing  the  leaching  of  heavy 
metals.  The  commenter  was  concerned 
that  the  percolation  of  acid  rain  through 
the  material,  especially  if  the 
permeability  was  less  than  1  x  10" '  cm/ 
sec.  would  cause  the  solubilization  and 
leaching  of  the  heavy  metals  over  time. 

In  order  to  deal  with  this  concern,  the 
Agency  has  developed  a  multiple 
extraction  test  to  assist  in  predicting  the 
long-term  teachability  of  stabilized 
wastes.  Stablex  has  run  the  multiple 
extraction  test  on  samples  of  stock 
solution  created  to  represent  a  mix  of 
prospective  U.S.  wastes.  The  test'* 


"Multiple  Extraction  Procedure  Sfslbodol[)^y 

(I)  Grind  sample  to  particle  size  capable  of 
passing  through  100  mesh  screen  (150^)-  IMimrmi.Ti 
sample  size  200  grams). 

(2|  Run  a  rorr.plete  acid  digestion  on  one  half  of 
the  sample  |100  grams):  analyze  and  report 
concentrations  of  constituent  of  concern  listed  in 
Appendiv  VII  (or  40  CFR  261.33)  using  the  analytical 
ndhods  indicated  in  Test  Methods  for  Evaluating 
Sr:!d  Havre  (SW-ft4e). 

(T)  Run  the  EP  toxicity  test  on  the  set  nnd  half  of 
the  sa.Tiple  (100  grams)  as  descnbed  in  SW-848. 

|4)  Analyze  the  extract  for  the  constituents  of 
concern  listed  in  Appendix  VU  (or  40  CFR  261.3:!) 
using  the  analytical  methods  indicated  in  Test 
Methods  for  Evaluating  Solid  Waste  (SW-84P) 

(5)  Prepare  a  synthetic  acid  rain  extraction  fluid 
by  adding  a  60/40  weigh!  percent  mixture  of  sulfuric 
ar  id  and  nitnc  acid  to  distilled  deionized  water 
ur.til  the  pH  is  3.01:0.2. 

U't]  .Next  weigh  the  solid  phase  of  the  waste 
sample  remaining  after  the  separation  procedure  of 
the  EP  and  place  it  in  the  extractor  with  20  times  its 
weight  of  the  synthetic  acid  rain  extraction  fluid  Do 
not  allow  the  material  to  dry  before  weighing.  Use 
the  same  extractor  as  used  in  the  EP. 

(^)  The  pH  should  be  recorded  between  5  to  10 
minutes  after  the  so)id  material  and  the  synthetic 
acid  rain  are  placed  in  the  extractor  and  agitation 
has  been  started. 

(H)  Agitate  the  mixture  for  24  hours.  Maintain  the 
temperature  at  20— »0°C  (Bfi- 104  K  during  Ibii,  lime 
The  pH  should  again  be  recorded  at  the  end  of  the 
24  hour  extraction  period. 

(9)  Separate  the  material  in  the  extractor  into  its 
component  liquid  and  solid  phases  as  described  in 
the  separation  procedure  of  the  EP. 

(10)  Analyze  the  extract  for  the  constituents  of 
concern  using  the  same  analytical  methods  as  used 
for  analyzing  the  EP  extract 

(II)  Re-extracl  the  solid  material  remaining  after 
evlraction  with  the  synthetic  acid  rain  8  additional 
limes.  Use  the  same  procedure  for  these  additional 
extractions  and  analyses  as  used  in  the  initial 
synthetic  acid  rain  extraction. 

(12)  If  after  completing  the  9th  synthetic  rain 
extraction  the  concentration  of  any  of  the  listed 
constituents  of  concern  is  increasing  over  that  found 
in  the  7th  and  BIh  extraction,  then  continue 
extracting  with  synthetic  acid  rain  until  the 
concentration  in  the  extract  ceases  to  increase. 


incorporated  ten  sequential  extractions 
on  the  same  sample  using  synthetic  acid 
rain  to  simulate  multiple  washings  of 
percolating  rainfall  in  the  field.  It  is 
estimated  that  these  extractions 
simulate  approximately  1,000  years  of 
rainfall  at  both  the  Groveland,  MI,  and 
Hooksett,  NH.  sites.  The  test  results 
indicate  that  only  negligible  levels  of  the 
hazardous  constituents  leach  from  the 
waste  after  the  tenth  extraction,  again 
indicating  the  immobility  of  the  toxic 
heavy  metals. 

rv.  Comments  Relating  to  Statements 
by  Stablex  and  the  Operational  History 
of  its  English  Facilities: 

(a)  Several  comments  were  made 
about  the  statements  made  by  the 
petitioner  concerning  the  temporary 
exclusion  after  it  was  granted.  The 
commenters  recounted  statements  made 
by  Stablex  concerning  the  effect  of  the 
tf-mporary  exclusion  on  alternate  use 
and  disposal  options  of  the  treatment 
residue. 

The  Agency  hds  informed  the 
company  that  a.".y  other  use  of  the 
material  produced  at  Groveland  other 
than  that  specified  under  the  exclusion 
was  not  covered  by  the  exclusion. 
Stablex  has  acknowledged  that  they 
understand  the  conditions.  In  any  event. 
this  does  not  have  any  bearing  on  the 
treatment  system  or  the  characteristics 
of  the  stabilized  material  produced  by 
the  operation. 

(b)  One  commenter  questioned  why 
n-.ismanagement  incidents  such  as  those 
reported  to  exist  at  the  English  facilities 
were  not  considered  in  the  exclusion 
along  with  potential  problems  created 
by  non-solidified  treatment  material  and 
cold  weather  effects. 

Stablex  will  have  to  obtain  a  stornge 
and  treatment  perm.it  under  the  RCRA 
regulations  from  both  EPA  and  the 
Micliigan  Department  of  Natural 
Resources.  The  conditions  of  this 
treatment  permit  as  well  as  those  of  tlie 
conditional  exclusion  will  prevent 
management  of  the  treatment  process  in 
any  other  way  than  that  which  produces 
a  non-hazardous  treatment  residue  Cold 
weather  may  impede  the  solidification 
of  the  treatment  residue.  However,  the 
non-solidified  slurry  material  has  been 
tested  using  the  EP  and  has  been  shown 
to  be  non-hazardous  with  respect  to 
leachable  constituent  concentrations  In 
addition,  Stablex  has  agreed  to  use 
enclosed  molds  for  placement  and 
solidification  in  rain  or  cold  weather 
conditions,  further  ensuring  that  the 
Stablex  material  will  properly  set-up. 


(13)  Report  the  initial  and  final  pH  of  each 
extraction  and  the  concentraction  of  each  listed 
constituent  of  concetn  in  each  extract 


[c)  One  commenter  was  concerned 
about  the  appearance  of  the  treatment 

facility  at  Thurrock,  England. 

Under  RCRA,  specific  regulations 
address  acceptable  practices  and 
specific  parameters  for  construction  and 
maintenance  of  their  storage  and 
treatment  systems.  Therefore. 
bccpptable  practices  will  be  necessary 
at  all  L'.S,  facilities  in  order  to  achieve 
compliance  with  both  State  and  Federal 
permits, 

V.  Comments  Concerning  the  Stablex 
Process  and  Material: 

(a)  Concern  was  raised  over  the 
consistency  of  the  Stablex  material.  One 
commenter  pointed  out  that  the  actual 
strength  and  permeability  of  the  Stablex 
m.aterial  deposited  at  Thurrock,  England 
was  only  50  psi  with  a  permeability 
somewhat  lower  than  the  1 X 10" '  cm/sec 
previously  mentioned  by  the  company. 

The  conditional  exclusion  assures  a 
product  which  will  consistently  exhibit 
acceptable  leachate  characteristics.  In 
addition,  the  leachate  and  multiple 
extraction  tests  run  by  Stablex  were  on 
samples  which  were  ground  to  a  fine 
powder  (100  mesh)  prior  to  extraction 
and  still  showed  non-hazardous  levels 
of  contaminants  in  the  extract:  therefore 
variation  of  compressive  strength  and 
permeability  would  have  no  effect  on 
these  test  results. 

(b)  Concern  has  been  raised  over 
identifying  the  acceptable  level  of 
organics  that  can  be  present  in  the 
waste  without  inducing  interferences 
with  the  fixation  process. 

The  Agency  specifically  addresses 
this  concern  in  the  tem.porary  exclusion 
by  limiting  the  organic  content  in  the 
Stablex  material  to  below  01  percent  at 
all  times.  Organic  content  of  the  Stablex 
material  will  be  determined  as  a  quality 
control  function  of  the  treatment  facility 
for  each  batch  of  material  prior  to 
disposal.  The  acceptable  level  ^'^ 

incorporated  as  part  of  the  Agency's 
derision  to  exclude  this  residue  is  based 
on  the  total  organic  carbon  test  data 
reported  by  Stablex  to  the  Agency.  The 
EP  and  multiple  extraction  data  indicate 
that  the  leaching  characteristics  of  the 
Stablex  material  is  not  affected  by  the 
incorporation  of  this  percentage  of  total 
organics  Stablex  is  not  proposing,  nor  is 
the  Agency  granting,  an  exclusion  for 
the  treatment  residue  resulting  from 
organic  waste  streams.  This  contingency 
limitation  applies  to  inorganic  wastes 
which  may  contain  small  percentages  of 
organics  such  as  cutting  oils  and 
hydraulic  fluids. 
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Amendment  to  Temporary  Exclusion 
Granted  to  Stablex  Corporation, 
Groveland.  Michigan 

Due  to  public  comment  and  additional 
test  data  received  since  the  temporary 
exclusion  was  granted  to  the  Stablex 
Corporation  on  November  25. 1980,  the 
Agency  has  amended  the  temporary 
exclusion  to  include  the  following 
monitoring  and  contingency  plan. 

(1)  During  and  after  the  initial 
demonstration  cell  period,  each  batch  of 
the  Stablex  material  will  be  analyzed 
prior  to  placement  for  total  arid  free 
cyanide  and  organic  content.  If  the  free 
cyanide  content  exceeds  0.001  percent 
or  if  the  organic  content  exceeds  0.1 
percent,  the  material  will  be  retreated  or 
disposed  of  at  an  approved  Subtitle  C 
hazardous  waste  disposal  facility. 

(2)  Each  batch  of  Stablex  material  will 
also  be  tested  for  the  EP  toxic  metals 
and  nickel  using  the  EP  toxicity  test.  If 
the  extract  concentrations  of  any  of  the 
EP  toxic  metals  exceeds  30  times  the 
National  Interim  Primary  Drinking 
Water  Standards,  or  if  the  extract 
concentration  for  nickel  exceeds  0.002 
percent  then  the  material  will  either  be 
retreated  or  disposed  of  as  a  hazardous 
waste  at  an  approved  Subtitle  C 
hazardous  waste  disposal  facility. 

Amendment  for  Temporary  Exclusion 
Granted  to  Cerro  Wire  Company 

On  March  18,  1981.  the  Agency 
granted  a  temporary  exclusion  to  the 
Cerro  Wire  Company  of  Syosset,  New 
York,  for  its  electroplating  wastewater 
treatment  sludge  from  EPA  Hazardous 
Waste  No.  F006.  Subsequently,  due  to 
additional  test  data  submitted  by  the 
Nassau  County  Department  of  Health, 
the  Agency  published  an  amendment  to 
Cerro  Wire's  exclusion  on  December  16, 
1981  which  conditioned  the  initial 
exclusion  by  requiring  that  the  waste  be 
covered  as  a  daily  practice  at  a  State 
approved  or  registered  landfill;  in 
addition,  contingency  testing  and 
analysis  was  required  of  each  batch  of 
waste  for  free  cyanide  prior  to  disposal.- 
The  December  16. 1981  amendment 
further  indicated  that  the  contingency 
testing  requirement  could  be  eliminated 
after  the  Cerro  Wire  Company  provided 
the  Agency  with  sufHcient  test  data  to 
enable  the  characterization  of  Cerro 
Wire's  waste  as  a  non-variable,  low  free 
cyanide  containing  waste. 

Cerro  Wire  has  provided  the  Agency 
with  additional  test  data  collected  over 
a  two  month  period.  The  Agency 
believes  that  this  data  sufficiently 
identifies  this  waste  to  be  a  non- 
variable,  low  free  cyanide  waste.  Test 
data  did,  however,  indicate  relative  high 
content  of  total  (complexed)  cyanide. 


The  Agency,  therefore,  has  eliminated 
the  contingency  testing  condition 
required  previously,  but  is  still  requiring 
that  this  waste  be  disposed  of  at  a  State 
approved  or  registered  disposal  site 
where  it  will  be  covered  as  a  daily 
practice. 

This  condition  is  still  necessary  to  avoid 
any  possible  photoconversion  of 
complexed  cyanide  to  free  cyanide  or 
hydrogen  cyanide  gas. 

The  Agency  also  notes  that  the  test 
data  originally  submitted  by  the  Nassau 
County  Health  Department  on  which  the 
December  16, 1981  amendment  was 
based,  was  found  to  be  in  error.  The 
Nassau  County  Health  Department  has 
since  tested  additional  samples  of  Cerro 
Wire's  electroplating  sludge  and  has 
noted  its  low  free  cyanide  content.  Their 
initial  laboratory'  error  in  the 
determination  of  free  cyanide  had 
resulted  from  a  carryover  of  complexed 
cvanide  particles  in  a  decanting  step  of 
the  test  procedure.  This  error  was 
corrected  by  the  addition  of  a  filtration 
step  prior  to  analysis. 

Sotification  to  Non-Representative  Data 
and  Termination  of  Temporary 
Exclusion 

The  Amoco  Oil  Company,  Wood  River 
refinery,  submitted  an  exclusion  petition 
to  EPA  on  April  13.  1981.  requesting  that 
the  dissolved  air  floatation  (DAF)  float 
stored  in  lagoons  1  and  2  be  excluded 
from  control  as  a  hazardous  waste.  (This 
waste  was  listed  due  to  the  presence  of 
the  toxic  metals  lead  and  hexavalent 
chromium.)  The  Agency,  after  evaluating 
Amoco's  petition  determined,  based  on 
the  data  presented,  that  their  DAF  float 
was  non-hazardous  and  conditionally 
excluded  this  waste;  the  Agency 
announced  this  decision  in  the  Federal 
Register  on  December  16, 1981  (see  46 
FR  61278).  Amoco  has  since  collected 
additional  sampling  data  from  other 
lagoons  at  this  facility  and  found  higher 
lead  extract  concentrations  than 
expected,  when  compared  with  the  data 
previously  collected.  Due  to  these 
unexpected  levels,  Amoco  resampled 
lagoons  1  and  2  for  comparative 
analyses.  Representative  composite 
samples  from  lagoons  1  and  2  also 
showed  higher  lead  leachate 
concentrations  than  the  analyses 
previously  reported  in  its  petition  for 
exclusion  of  April.  1981. 

Amoco  has  summarized  and 
submitted  this  data  to  the  Agency  with 
an  explanation  of  the  wide  variation  in 
lead  extract  concentrations  occurring 
between  the  two  sets  of  composite 
sampling  data.  Amoco  has  concluded 
that  the  initial  composite  samples 
collected  from  the  18  million  gallons  of 
sludge  held  in  lagoons  1  and  2  were  not 


representative  of  lagoons  of  this 
capacity  and  also  that  the  composite 
sampling  scheme  did  not  collect  samples 
from  maximum  depths  throughout  the 
lagoons. 

Amoco  had  initially  petitioned  to 
exclude  this  waste  from  the  hazardous 
waste  control  system  with  the  intent  of 
incinerating  the  waste  with  municipal 
waste  in  a  mixture  not  to  exceed  10 
percent  DAF  content.  This  disposal 
scenario  has  become  uneconomical  in 
that  the  time  necessary  to  empty  and 
incinerate  the  full  volume  of  the  lagoons 
would  be  5  to  10  years.  Due  to  the 
additional  leachate  data  collected, 
Amoco  has  requested  to  withdraw  its 
petitions  to  exclude  this  waste  from 
hazardous  waste  control.  The  disposal 
option  which  Amoco  will  not  proceed 
with  is  one  of  land  disposal. 

The  Agency  has  accepted  Amoco's 
request  to  withdraw  its  petitions  and 
therefore  has  nullified  and  terminated 
the  conditional  temporary  exclusion 
previously  granted  on  December  16, 
1981.  Thus,  this  waste  must  be  managed 
as  a  hazardous  waste  in  accordance 
with  40  CFR  Parts  262  through  267.  The 
Agency  appreciates  Amoco's  candor  in 
presenting  this  new  data  and  in 
subsequently  withdrawing  its  petition. 

The  Agency  notes  that  in  this 
particular  instance,  disposal  operations 
of  this  initially  excluded  waste  had  not 
yet  begun,  and  therefore  potential 
environmental  damage  was  avoided. 
However,  the  Agency  is  generally  very 
concerned  about  the  possible  non- 
representativeness  of  samples  of  waste 
which  generators  are  seeking  to  exclude. 
Although  statements  are  requested  from 
all  petitioners  identifying  the 
representativeness  of  the  data  presented 
in  petitions,  the  Agency  is  still 
concerned  about  the  presentation  of 
non-representative  data  which  is 
claimed  to  be  representative.  Therefore, 
the  Agency  has  begun  a  program  to 
spot-check  data  submitted  by  petitioners 
by  actually  visiting  a  number  of 
facilities  and  collecting  samples  of 
waste  for  analysis  to  assure  the 
representativeness  of  the  data  presented 
in  their  petitions. 

Thus,  the  submission  of  the  minimum 
requirement  of  four  waste  samples 
analyzed  by  appropriate  test  methods 
may  not  be  sufficient  to  represent  the 
range  of  constituent  concentrations 
present  in  some  wastes  or  waste 
exfracts.  The  Agency  suggests  that 
where  any  variation  is  suspected  by  the 
generator,  or  where  large  volumes  of 
waste  are  involved  (e.g..  surface 
impoundments),  additional  sampling 
and  analyses  above  the  minimum 
requirement  be  performed  and 
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submitted  with  petitions  to  assure  the 
representative  nature  of  these  samples 

Regulatory'  Impact 

Under  Executi\e  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis,  This  grant  of  temporary 
exclusions  is  not  major  since  I's  effcf,!  ; 
to  reduce  the  overall  costs  and 
ec:c;nom:c  impact  of  F.PA's  hazardous 


waste  management  regulations.  This 
reduction  is  achie\ed  by  excluding 
wastes  generated  at  specific  facilities 
from  EPA's  listed  hazardous  wastfs. 
thereby  enabling  the  facility  to  treii!  its 
wastes  as  non-hazardous  eliminating 
the  need  for  compliance  with  the 
hazardous  v\aS'n  regulations. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  materials.  Waste 
treatment  and  disposal,  Recycling. 


This  .■■.rr.cndmpr.t  w.'is  sii't-mittc-d  to  ('";«■ 
Office  of  Manage.ment  and  Budget  fur 
It  .  (  iv  as  required  by  Executive  Order 
-..^291. 

Dated:  November  16.  1982, 

John  H.  Skinner, 

Acting  Assistant  Administrator  for  Solid 
Waste  and  Emergency  Response. 

|H?Dof  e-     ■  X     r-     .i  11-19-82.  8  45  Hn| 
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This  section   of  the   FEDERAL   REGISTER 
contains   regulatory  documents   having 
general  applicability  and  legal  effect,   most 
of  which  are   keyed  to  and   codified   in 
the   Code  of   Federal   Regulations,   which   Is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The   Code   of   Federal   Regulations   is   sold 
by  the  Superintendent  of  Documents. 
Prices  of   new  books  are   listed   in   the 
first   FEDERAL   REGISTER   issue  of   each 
month. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  54 

Regulations  for  Federal  Meat  Grading 
and  Certification  Services 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  The  Agricultural  Marketing 
Service  revises  the  rates  for  voluntary 
Federal  meat  grading  and  certification 
services  because  of  increased  program 
costs.  This  change  is  being  implemented 
on  an  interim  basis  without  a  prior 
proposal  because  of  the  Agency's  need 
to  increase  these  rates  to  cover 
increased  costs  of  providing  service.  It 
also  is  being  published  for  comment  as  a 
means  of  providing  full  public 
participation  in  the  rulemaking  process. 
DATES:  Interim  rule  effective  November 
28, 1982;  comments  must  be  received  on 
or  before  January  28, 1983. 
ADDRESS:  Written  comments  may  be 
mailed  to  David  K.  Hallett,  Chief;  Meat 
Grading  and  Certification  Branch; 
Livestock,  Meat,  Grain,  and  Seed 
Division;  Agricultural  Marketing 
Service;  USDA:  Room  M-1,  Annex 
Building;  Washington.  D.C.  20250.  (For 
further  information  regarding  comments, 
see  "Comments"  under  SUPPLEMENTARY 
INFORMATION.] 

FOR  FURTHER  INFORMATION  CONTACT: 
David  K.  Hallett  (202/382-1246), 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Impact  Analysis 

This  action  was  reviewed  under  U.S, 
Department  of  Agriculture  procedures 
established  to  implement  Executive 
Order  12291  and  was  classified  as  a 
nonmajor  rule  pursuant  to  Section  l(b} 


(1],  (2).  and  (3)  of  that  order. 
Accordingly,  a  regulatory  impdct 
analysis  is  not  required.  This  action  also 
was  reviewed  under  the  Regulatory 
Flexibility  Act  fPub.  L.  96-354,  5  U.'s  C 
601  et  seq.).  Vem  F.  Highley, 
Administrator,  Agricultural  Marketing 
Service,  determined  that  this  rule  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  increases  fees  to  cover 
escalating  costs  of  providing  voluntary 
Federal  meat  grading  and  certification 
services.  The  fees  merely  reflect  a 
minimal  increase  in  the  cost-per-unit 
graded  and/or  certified  currently  bome 
by  all  entities  using  the  services.  The 
increased  fees,  therefore,  will  not  have  a 
significant  economic  effect  on 
meatpackers,  processors,  or  consumers 
and  will  not  affect  normal  competition 
in  the  marketplace. 

Comments 

Interested  persons  are  invited  !o 
submit  written  comments  concerning 
these  interim  amendments.  Comments 
must  be  sent  in  duplicate  to  the 
Washington.  D.C,  Meat  Grading  and 
Certification  Branch  office  and  should 
bear  a  reference  to  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register.  Comments  submitted  pursuant 
to  this  document  will  be  made  a\.Jiiable 
for  public  inspection  during  regular 
business  hours. 

Background 

The  Agricultural  Marketing  Act  of 
1946,  as  amended,  7  U.S.C.  1621  et  seq. 
authorizes  the  Secretary  of  Agriculture 
to  provide  voluntary  Federal  meat 
grading  and  certification  services  to 
facilitate  the  orderly  marketing  of  meats 
and  meat  products  and  to  enable 
consumers  to  obtain  the  quality  of  meat 
which  they  desire.  It  also  provides  for 
the  collection  of  fees  from  users  of 
Federal  meat  grading  and  certification 
services  which  are  approximately  equal 
to  the  costs  of  providing  services.  The 
hourly  fees  for  services  are  established 
in  accordance  with  the  salaries  and 
fringe  benefits  of  meat  graders,  the  costs 
of  supervision,  travel,  training,  and  other 
administrative  costs. 

Since  the  last  fee  increase  on 
November  29. 1981,  program  costs  have 
continued  to  rise.  Federal  employees 
recently  were  granted  a  4  percent  salary 
increase  under  the  provisions  of  the 
Federal  Pay  Comparability  Act  of  1970. 


There  have  been  other  significant 
increases  in  the  costs  of  travel,  training, 
communications,  personnel  benefits, 
and  other  associated  administrative 
costs.  For  example,  effective  January  1, 
1983,  Federal  Agencies  will  begin  paying 
an  amount  equivalent  to  1.3  percent  of 
each  employee's  salary  for  the  Medicare 
program.  Additionally,  a  recent 
litigation  settlement  made  by  the 
Department  of  Justice  with  the 
American  Federation  of  Government 
Employees  resulted  m  the  approval  of 
backpay  claims  to  meat  graders  of 
approximately  S875.000  under  the  Fair 
Labor  Standards  Act.  TTiese  payment.s 
will  be  made  to  meat  graders  during 
fiscal  year  1983  and  must  be  recoverd 
through  increased  fee  rates. 

As  an  alternative  to  increasing  fees, 
the  Agency  considered  the  option  of 
signficanlly  reducing  the  amount  of 
supervision  and  training  of  meat  grading 
and  certtfication  personnel.  This  option, 
however,  could  result  in  inaccurate  and 
nonuniform  application  of  U.S.  grade 
standard?  and  specifications  causing 
gross  economic  inequities  among 
segments  of  the  meat  industry.  The 
uniform  and  accurate  application  of 
grade  standards  and  specifications 
nationwide  is  essential  to  maintaining 
the  effectiveness,  integrity,  and 
creditability  of  grading  and  certification 
services,  and  to  facilitating  interstate 
marketing  of  meat  and  meat  products. 
Any  decline  in  the  accuracy  and 
uniformity  of  services  could  result  in  an 
adverse  im.pact  on  the  orderly  marketing 
of  red  meat  and  on  the  identification  of 
the  quality  of  meat  and  meat  products 
available  to  consumers. 

In  view  of  the  situations  described 
above,  the  base  hourly  rate  for 
voluntary  Federal  meat  grading  and 
certification  services  performed 
between  the  hours  of  6  am  and  6  p  m  . 
Monday  through  Friday,  except  on 
Federal  legal  holidays,  is  increased  from 
$23.20  to  S25.00  per  hour.  For  work 
performed  on  Saturday  or  Sunday  and 
before  6  a.m.  or  after  6  p.m.,  Monday 
through  Friday,  except  on  Federal  legal 
holidays,  the  hourly  rate  is  increased 
from  S28.20  to  $30.00  per  hour  For  all 
work  performed  on  Federal  legal 
holidays,  the  hourly  rate  is  increased 
from  $46.40  to  $50.00  per  hour. 

Pursuant  to  the  aulhonty  in  5  U.S.C. 
553,  it  is  found  that  other  public 
procedure  and  notice  with  respect  to 
these  amendments  are  impracticable 
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and  unnecessary,  and  good  cause  is 
found  for  making  these  amendments 
effective  November  28, 1982,  on  an 
interim  basis.  A  fmal  rule  will  be 
promulgated  after  evaluation  of 
comments  received  in  response  to  thl^ 
notice. 

Accordingly,  the  section  of  the 
regiilations  appearing  in  7  CFR  Part  51. 
relating  to  hourly  fees  for  Federal 
grading  and  certification  of  meats, 
prepared  meats,  and  meat  products,  is 
revised  as  set  forth  below. 

List  of  Subjects  in  7  CFR  Part  54 

Meat  and  meat  products.  Grading  and 
certification.  Beef.  Veal,  L.aml>,  Pork 

PART  54— MEAT,  PREPARED  MEATS, 
AND  MEAT  PRODUCTS  (GRADING, 
CERTIFICATION,  AND  STANDARDS) 

1.  The  authority  citation  for  Part  54 
reads  as  follows: 

Authority:  Agricultural  Marketing  Act  of 
1946,  Sec.  203.  205,  as  amended:  60  stat.  1087. 
1090,  as  amended  (7  U.S.C.  1622  and  1624). 

2.  7  CFR  54.27(a)  is  revised  to  read  as 
follows: 

§  54.27    Fee*  and  other  ctuu^e*  for 
service. 


(a)  Fees  Based  on  Hourly  Rates. 
Except  as  otherwise  provided  in  this 
section,  fees  for  service  shall  be  based 
on  the  time  required  to  render  the 
service,  calculated  to  the  nearest  15- 
minute  period,  including  time  required 
for  the  preparation  of  certificates  and 
travel  of  the  official  grader  in 
connection  with  the  performance  of 
service.  A  minimum  charge  for  one-half 
hour  shall  be  made  for  service  pursuant 
to  each  request  notwithstanding  that  the 
time  required  to  perform  service  may  be 
less  than  30  minutes.  The  base  hourly 
rate  shall  be  $25.00  per  hour  for  work 
performed  between  the  hours  of  6  a.m. 
and  6  p.m.,  Monday  through  Friday, 
except  on  Federal  legal  holidays:  $30.00 
per  hour  for  work  performed  before  6 
a.m.  or  after  6  p.m.,  Monday  through 
Friday,  and  anytime  Saturday  or  Sunday 
except  on  Federal  legal  holidays:  and 
$50.00  per  hour  for  all  work  performed 
on  Federal  legal  holidays. 
*        •        •        •        • 

Done  at  Washington,  D.C.  November  17, 
1982. 
Wtlliam  T.  Manley, 

Deputy  Administrator,  Marketing  Program 
Operations. 

(FR  Doc.  82-32106  KUed  11-22-82:  8.45  am| 
BILUNO  COOe  341(M>3-M 


Food  and  Nutrition  Service 
7  CFR  Part  273 

lAmdt.  No.2131 

Food  Stamp  Program;  Wage  Matching 

Correction 

In  FR  Doc.  82-30204  beginning  on  page 
501 8t)  in  the  i.ssue  of  Friday.  November 
5.  1982.  make  the  following  correction: 

On  page  50184,  middle  column,  first 
paragraph,  "(iv)'  should  read  "(vi)". 

BILLING  COOE  1S05-01-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  204 

[  Regulation  D;  Docket  No.  R-0424) 

Reserve  Requirements  of  Depository 
Institutions;  Transaction  Accounts 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

action:  Amendment  to  temporary  rule. 

SUMMARY:  Effective  October  5, 1982,  the 
Board  of  Governors  adopted  a 
temporary  amendment  to  Regulation 
D — Reserve  Requirements  of  Depository 
Institutions  (12  CFR  Part  204)  to  define 
as  transaction  accounts,  time  deposits 
issued  in  connection  with  an  agreement 
that  permits  the  depositor  to  obtain 
credit  by  check  or  similar  devices  for  the 
purpose  of  making  payments  or 
transfers  to  third  persons  or  others. 
Under  the  amendment,  time  deposits 
subject  to  such  arrangements 
established  prior  to  October  5, 1982,  are 
not  regarded  as  transaction  accounts 
until  the  deposit  is  extended,  or  matures 
and  is  renewed.  The  Board  has 
determined  that  it  is  appropriate  to 
expand  these  grandfather  provisions  by 
exempting  from  the  definition  of 
transaction  accounts  such  time  deposits 
that  will  automatically  renew  on  or 
before  December  31, 1982.  This  action  is 
being  taken  because  some  institutions 
offering  such  arrangements  have  been 
unable  to  exercise  options  to  terminate 
such  arrangements.  This  exemption  will 
insure  that  these  institutions  will  not  be 
adversely  affected  pending 
consideration  of  the  permanent  rule. 
EFFECTIVE  DATE:  October  5, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Gilbert  T.  Schwartz,  Associate  General 
Counsel  (202/452-3625),  Paul  S.  Pilecki, 
Senior  Attorney  (202/452-3281),  or 
Beverly  A.  Belcamino,  Legal  Assistant 
(202/452-3623),  Legal  Division,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  D.C.  20551. 


SUPPLEMENTARY  INFORMATION:  Effective 
October  5, 1982.  the  Board  amended 
Regulation  D — Reserve  Requirements  of 
Depository  Institutions  (12  CFR  Part  204) 
to  define  as  transaction  accounts,  time 
deposits  issued  in  connection  with  an 
arrangement  that  permits  the  depositor 
to  obtain  credit,  directly  or  indirectly, 
through  the  drawing  of  a  check,  draft  or 
similar  device  that  can  be  used  for  the 
purpose  of  making  payments  or 
transfers  to  third  persons  or  others.  (47 
FR  44992,  Oct.  13,  1982).  In  this 
connection,  the  Board  also  determined 
that  it  would  be  appropriate  to 
grandfather  time  deposits  subject  to 
such  arrangements  established  prior  to 
October  5, 1982.  However,  the 
amendment  provides  that  if  the  deposit 
maintained  in  connection  with  the  line 
of  credit  is  extended,  or  matures  and  is 
renewed,  the  funds  will  become  subject 
to  transaction  account  reserve 
requirements.  The  amendment  was 
adopted  on  a  temporary  basis  and  the 
Board  is  requesting  comment  until 
December  3, 1982,  on  whether  any 
additional  arrangements  should  be 
covered  by  this  amendment  and 
whether  any  arrangements  should  be 
eliminated  from  the  scope  of  the 
amendment  before  it  is  adopted  in  final 
form. 

Since  the  date  of  the  Board's  action, 
the  Board  has  been  advised  that  some 
institutions  offering  such  arrangements 
have  been  unable  to  exercise  options  to 
terminate  such  arrangements.  In  order  to 
insure  that  these  institutions  will  not  be 
adversely  affected  pending  the  Board's 
consideration  of  whether  or  not  to  adopt 
the- temporary  amendment  in  permanent 
form,  the  Board  has  determined  to 
expand  the  grandfather  provisions  of  the 
amendment  by  exempting  from  the 
definition  of  transaction  accounts  time 
deposits  subject  to  such  arrangements 
that  are  scheduled  to  mature  and 
automatically  renew  on  or  before 
December  31. 1982.  This  will  provide 
institutions  with  sufficient  time  to  notify 
depositors  that  the  related  credit 
arrangements  will  be  terminated,  if  an 
institution  so  chooses.  Expansion  of  this 
provision  also  will  allow  institutions  to 
offer  the  money  market  time  deposit 
mandated  by  the  Garn-St  Germain 
Depository  Institutions  Act  of  1982  (Pub. 
L.  97-320;  96  Stat.  1469)  as  an  alternative 
to  their  existing  arrangements. 

Because  this  action  modifies  a 
temporary  amendment  for  which  public 
comment  is  being  received  until 
December  3, 1982,  the  Board  finds  good 
cause  exists  for  dispensing  with  the 
notice  and  public  participation 
provisions  of  5  U.S.C.  553(b).  Because 
this  action  relieves  a  restriction  the 
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Board  finds  good  cause  for  making  this 
action  effective  immediately. 

Lists  of  Subjects  in  12  CFR  Part  204. 

Banks,  banking.  Currency,  Federal 

Reserve  System,  Penalties.  Reporting 
requirements. 

PART  204— (AMENDED] 

Pursuant  to  its  authority  under  section 
19(b)  of  the  Federal  Reserve  Act  (12 
U.S.C.  461(b)).  effective  October  5, 1982, 
the  Board  amends  Regulation  D  (12  CFR 
Part  204)  by  revising  paragraph  (e)  of 
§  204.2  to  read  as  follows: 

§  204.2    Dermttions. 

***** 

(e)  *  *  * 

(7)  deposits  or  accounts  maintained  in 
connnection  with  an  arrangement  that 
permits  the  depositor  to  obtain  credit 
directly  or  indirectly  through  the 
drawing  of  a  negotiable  or 
nonnegotiable  check,  draft,  order  or 
instruction  or  other  similar  device 
(including  telephone  or  electronic  order 
or  instruction)  on  the  issuing  institution 
that  can  be  used  for  the  purpose  of 
making  payments  or  transfers  to  third 
persons  or  others,  or  to  a  deposit 
account  of  the  depositor.  Deposits  that 
are  subject  to  arrangements  established 
before  October  5, 1982,  will  not  be 
regarded  as  transaction  accounts  (i) 
until  the  deposit  issued  in  connection 
with  the  line  of  credit  is  extended,  or 
matures  and  is  renewed,  or  (ii)  if  the 
deposit  issued  in  connection  with  the 
line  of  credit  matures  and  is 
automatically  renewed  on  or  before 
December  31, 1982. 
*         ♦         *         t         « 

By  order  of  the  Board  of  Govt^rnors. 
November  16,  1982. 
WiUiam  W.  Wiles, 
Secretary  of  the  Board. 

|KR  Doc  82-318BZ  Fited  11-22-B?:  %AS  ^m\ 
BILLING  CODE  6210-«t-M 


CIVIL  AERONAUTICS  BOARD 

14  CFR  Part  382 

I  Reg.  SPR-192;  Spectai  Regs.  Amdt.  No.  2 
to  Part  382] 

Nondiscrimination  on  tfie  Basis  of 
Handicap;  Notice  of  Approval  t>y  the 
Office  of  Management  and  Budget 

AGENCY:  Civil  Aeronautics  Board. 
action:  Final  rule. 


Regulations,  "Nondiscrimination  on  the 
Basis  of  Handicap."  This  approval  has 
been  granted  through  June  30, 1984. 
OMB  approval  is  required  under  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Adopted:  November  17,  1982. 
Effective:  November  1,  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  K.  Koman.  Data  Requirements 
Section,  Information  Management 
Division,    Office  of  Comptroller.  Civil 
Aeronautics  Board.  182.5  Connecticut 
Avenue.  N.VV.,  Washington,  DC.  20428. 
1202)673-6042 

Accordingly,  the  Civil  Aeronautics 
Board  amends  Part  382  of  its  Special 
Regulations  (14  CFR  Part  382)  by  adding 
a  note  at  the  end  of  the  table  of  contents 
to  Part  382  to  read: 

Note. — The  reporting  requirempnts 
contained  in  §5  3«2.21.  382.22  and  3fl2  23  h.ivp 
been  approved  by  the  Office  of  Vlan.isement 
and  Budget  under  number  3024-0056. 

This  amendment  is  issued  by  fho 
undersigned  pursuant  to  delegation  of 
authority  from  the  Board  to  the 
Secretary  in  14  CFR  385.24(b). 

(Sec.  204  of  the  Federal  Aviation  Act  ot  1958. 
as  amended,  72  Stat.  743;  49  U.S.C.  1324). 

By  the  Civil  Aeronautics  Bijard. 
Phyllis  T.  Kaylor, 

Secretary. 

iFR  Doc   82-32105  Filed  11-22-82;  8:4S  Am\ 
BILLING  CODE  •320-e>-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Release  No.  IC-12678;  57-907] 

Adoption  of  Permanent  Exemptions 
From  Certain  Provisions  of  ttie 
Investment  Company  Act  ot  1940  for 
Registered  Separate  Accounts  and 
Ott>er  Persons 

Correction 

In  FR  Doc.  82-26630,  beginning  on 
page  42553,  Tuesday.  Septemh"-  28  ":*W2 
make  the  following  corrcc'ions 


1.  On  page  42554,  in  the  s 


<>.:,ond 


SUMMARV:  This  final  rude  gives  notice 
that  the  Office  of  Management  and 
Budget  (OMB)  has  approved  the 
reporting  requirements  contained  in  new 
Part  382  of  the  Board's  Special 


column,  in  the  first  paragraph,  in  the 
twenty-third  line,  "a  annunity"  should 
read  "an  annuity". 

2.  On  page  42555.  in  the  third  (..olimm, 
in  the  second  line  from  the  top.  "or 
course,"  should  read  "of  course,". 

3.  On  page  42556,  in  the  second 
column,  in  the  ninth  line  from  the 
bottom  of  the  text,  "company."  should 
read  "company;". 

4.  On  page  42557,  in  the  first  column. 
the  second  line  from  the  bottom  of  the 
text,  "paragraph  (1)"  should  read 
"paragraph  ())". 


5.  Also  on  page  42557,  in  the  second 
column,  in  footnote  22.  in  the  sixth  Une 

■|35"  should  read  "136'. 

6.  On  page  42559.  in  the  second 
column,  in  the  first  paragraph,  ui  the 
first  line,  "paragraph  (11  '  should  re.id 
"paragraph  (1]". 

BILLING  COOe  1505-Ol-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 

Federal  Old  Age,  Survivors  and 
Disability  Insurance  Benefits 

AGENCY:  Sucidi  S<-curity  Ad.ministration, 
HHS. 

ACTION:  Correction  of  a  final  regulation. 

summary:  This  document  corrects  a 
citation  to  the  Code  of  Federal 
Regulations  that  appears  several  times 
throughout  final  regulations 
implementing  section  301  of  Pub.  L  96- 
265  which  were  published  July  21.  1982 
(47  FR  3153«).  Section  M\  provides  that, 
in  certain  cases,  a  disahied  person  who 
has  medically  recovered  wiil  not  havp 
his  or  her  disability  benefits  ternuiiated 
if  he  or  she  is  participating  in  an 
approved  vocaUonal  reh.abilitation 
program.  In  the  prepnrdiion  of  these 
regulations  several  references  were 
made  to  the  Education  Department 
regulations.  With  the  creation  of  the 
Education  Department,  the  regulations 
appearing  in  45  CFR  Part  1361  were 
transferred  and  redrsignated  to  Title  34 
of  the  Code  of  Federal  Regulations, 
therefore  making  the  citation  to  45  CFR 
Part  1361  incorrect  (45  FR  77368, 
November  21, 1980). 

FOR  FURTHER  INFORMATION  CONTACT 

.Mr.  Harry  ).  Short.  Office  of  Regulations. 
Social  Security  Administraticn.  6401 
Security  Bouievartj.  Baltimore,  MD 
21235,  telf^phone  (iOlj  '.^>4-~337. 

1    On  page  3:539,  under 
Supplementary  Information,  the 
reference  to  45  CFR  1361.2  and  1361.39  is 
corrected  to  34  CFR  Part  361. 

2.  On  page  31.542,  in  the  middle 
column,  in  §  404.316lc)[ljlii),  the 
reference  to  45  CFR  1361  39  is  corrected 
to  read  34  CFR  Part  361. 

3.  On  page  31543.  m  the  third  column, 
in  §  404.1586(r)(l)(ii]  the  reference  to  45 
CFR  1361.39  is  corrected  to  read  34  CFR 
Part  361. 

4.  On  page  31544,  in  the  first,  middle, 
and  third  columns,  m  55  404.1596{cM4). 
416.1321(d).  and  416.1338(a)(2)  the 
references  to  45  CFR  1361.39  are 
corrected  to  read  34  CFR  Part  361 
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Dated:  November  14, 1982. 
Robert  F.  Sennier, 

Deputy  Assistant  Secretary  for  Management 
Analysis  and  Systems. 

IFR  Doc.  82-32010  Filed  11-22-82.  8,45  am| 
BIUJNG  CODE  4t90-t1-M 


Food  and  Drug  Administration 

21  CFR  Parts  74,  81  and  82 

[Docket  No.  82N-0268] 

O&C  Orange  No.  5;  Correction 

agency:  Food  and  Drug  Administration. 
action:  Final  rule:  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  the 
effective  date  and  the  date  for  submittal 
of  objections  for  a  document  that 
permanently  hsted  D&C  Orange  No.  5 
for  use  in  lipsticks  or  other  lip  cosmetics 
and  in  drug  and  cosmetic  mouthwashes 
and  dentifrices. 

DATES:  The  effective  date  for  the  rule 
published  at  47  FR  49632  is  December  3, 
1982;  objections  by  December  2, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  D.  Laumbach,  Bureau  of  Foods 
(HFF-334),  Food  and  Drug 
Administration.  200  C  St.  SW.. 
Washington,  DC  20204.  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  82-30082  appearing  at  page  49632 
in  the  issue  for  Tuesday,  November  2, 
1982.  the  following  corrections  are  made: 

1.  On  page  49632.  in  the  third  column 
under  "DATES",  the  words  "Effective 
November  30, 1982;  objections  by 
November  29, 1982;"  are  corrected  to 
read  "Effective  December  3, 1982; 
objections  by  December  2,  1982;". 

2.  On  page  49636,  in  the  second 
column,  first  line,  the  words  "November 
29"  are  corrected  to  read  "December  2" 
and  in  the  second  line  of  the  first  full 
paragraph,  the  words  "November  30" 
are  corrected  to  read  "December  3". 

Dated:  November  18,  1982. 
William  F.  Randolph. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

iFR  Doc.  82-32129  Filed  11-19-82;  12  W  pm| 
BtLLJNa  CODE  4160-01-M 


21  CFR  Part  146 

(Docket  No.  76P-0163]  | 

Identity  and  Quality  Standard  for 
Canned  Pineapple  Juice;  Amendment 
and  Ending  of  Stay  After 
Commissioner's  Final  Decision 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  ending  the  stay 
of  effectiveness  of  the  provision 
establishing  the  13.5°  Brix  pineapple 
juice  soluble  solids  requirement  in 
§  146.185(b)(l)(i)  (21  CFR 
146.185{b)(l)(i])  and  is  setting  a  new  Brix 
level.  12.8'.  FDA  is  taking  this  action 
consistent  with  the  Commissioner's 
Final  Decision  in  the  rulemaking 
proceeding  that  resulted  in  the  stay.  The 
Commissioner's  Final  Decision  appears 
in  the  "Notices"  section  of  this  Federal 
Register. 

EFFECTIVE  DATE:  May  23.  1983. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Herman,  Regulations  Policy  Staff 
(HFC-10),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-3480. 
SUPPLEMENTARY  INFORMATION:  FDA 
issued  in  the  Federal  Register  of  May  28. 
1976  (41  FR  21768)  an  amendment  to 
§  146.185(b)(l)(i)  setting  the  minimum 
Brix  level  for  pineapple  juice  from 
concentrate  at  13.5'.  FDA  received  an 
objection  and  a  request  for  hearing  on 
this  provision.  In  the  Federal  Register  of 
March  14.  1978  (43  FR  10552),  FDA 
stayed  the  effectiveness  of  this  Brix 
requirement,  pending  further  notice.  The 
Commissioner  of  Food  and  Drugs  has 
issued  his  Final  Decision  on  this 
matter — see  the  Final  Decision  in  the 
"Notices"  section  of  this  Federal 
Register. 

List  of  Subjects  in  21  CFR  Part  146 

Canned  fruit  juice.  Food  standards. 
Fruit  juices. 

PART  145— CANNED  FRUIT  JUICES 

§  146.185    [Amendedl 

Therefore,  under  the  Federal  Food 
Drug,  and  Cosmetic  Act  (sees.  401, 
701(e),  52  Stat.  1046  as  amended.  70  Stat. 
919  as  amended  (21  U.S.C.  341,  371(e))). 
under  authority  delegated  to  the 
Commissioner  (21  CFR  5.10),  and  in 
accordance  with  the  Commissioner's 
Final  Decision,  the  stay  of  the  provision 
establishing  the  13.5°  Brix  requirement 
in  §  146.185(b)(l)(i)  is  ended  and 
§  148.185     Canned  pineapple  juice  is 
amended  in  the  second  sentence  of 
paragraph  (b)(l)(i)  by  changing  "13.5"  to 
"12.8". 

Effective  date.  Effective  May  23. 1983. 
for  affected  products  initially  introduced 
or  initially  delivered  for  introduction 
into  interstate  commerce. 

Dated:  November  15, 1982. 
Arthur  Hull  Hayes.  Jr., 

Commissioner  of  Food  and  Drugs. 

|FR  Doc  82-32044  Filed  11-22-82:  8  45  «m| 
BILLINQ  COOE  4160-01-M 


21  CFR  Parts  510  and  520 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  to  Certification; 
DIchlorophene  and  Toluene  Capsules 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  is  amending  the  animal 
drug  regulations  to  reflect  approval  of  a 
new  animal  drug  application  (NADA) 
filed  by  Natchez  Animal  Supply  Co. 
providing  for  safe  and  effective  use  of 
dichlorophene  and  toluene  capsules  for 
treating  dogs  and  cats  for  certain 
helminth  infections,  and  to  add  Natchez 
Animal  Supply  Co.  to  the  list  of 
sponsors  of  approved  NADA's. 
EFFECTIVE  DATE:  November  23. 1983. 

FOR  FURTHER  INFORMATION  CONTACT! 

Bob  G.  Griffith,  Bureau  of  Veterinary 
Medicine  (HFV-112).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-143-3430. 

SUPPLEMENTARY  INFORMATION:  Natchez 
Animal  Supply  Co.,  201  John  R.  Junkin 
Dr.,  Natchez,  MS  39120.  filed  an  NADA 
(121-557)  providing  for  use  of 
dichlorophene  and  toluene  capsules  for 
treating  dogs  and  cats  for  infections  of 
certain  ascarids.  hookworms,  and 
tapeworms.  This  product  is  the  generic 
equivalent  of  a  product  that  was  the 
subject  of  a  National  Academy  of 
Sciences/National  Research  Council 
(NAS/NRC)  notice  published  in  the 
Federal  Register  of  February  1, 1969  (34 
FR  1613)  and  reflected  in  21  CFR  520.580. 
Approval  of  Natchez's  product  does  not 
require  submission  of  data  to 
demonstrate  bioequivalency  because  it 
is  to  be  manufactured  by  the  firms 
currently  manufacturing  the  NAS/NRC- 
reviewed  product.  In  addition,  Natchez 
Animal  Supply  Co.  was  not  included  in 
the  list  of  sponsors  of  approved 
applications  found  in  21  CFR  510.600(c). 
The  NADA  is  approved  and  the 
regulations  are  amended  to  include  this 
sponsor  and  the  approval. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)(l)(i)  (proposed  December  11, 
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1979;  44  FR  71742]  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  for  Executive  Order 
12291  by  section  1(a)(1)  of  the  Order. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure,  Animal  drugs.  Labeling, 
Reporting  requirements. 

21  CFR  Part  520 

Animal  drugs.  Oral  use. 

PART  510— {AMENDED] 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Bureau  of  Veterinary 
Medicine  (21  CFR  5.83).  Parts  510  and 
520  are  amended  as  follows: 

1.  In  Part  510,  §  510.600  is  amended  by 
adding  a  new  sponsor  alphabetically  to 
paragraph  (c)(1)  and  numerically  to 
paragraph  (c)(2).  to  read  as  follows: 

§  510.600    Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 


ic) 

(1) 


Firm  name  and  address 


Drug 
labeinr 
cocte 


Natchez  Animat   Suppty  Co  , 
Or ,  Natchez.  MS  39 '20 


201  John  H.  Junkin 


Drug 
letjeter 
code 


Firm  name  and  address 


049968     Natchez  Animal   Supply  Co ,  201   John  R    JunKm 
Of,  Natchez.  MS  39120. 


PART  520— {AMENDED] 

2.  In  Part  520,  §  520.580  is  amended  by 
revising  paragraph  (b)(1),  to  read  as 
follows: 


§  520.580    Dicfilorophene  and  toluene 
capsules. 

*         ♦         •         *         * 

(b)  Sponsor.  (1)  For  single  dose  only, 
see  000010.  000298.  000842,  000856. 
010290,  010888,  011519.  011536.  011614, 
015563,  017135,  023851,  049968.  and 
050906  in  §  510.600(c)  of  this  chapter 


Effective  date.  November  23.  1982. 
(Sec.  512(1).  82  Stat,  347  (21  C  S,C.  360b(i))) 

Dated:  November  1".  1982. 
Lester  M.  Crawford, 
Director.  Bureau  of  \  'ffm/nin  .\  fed/cine. 

[KR  Doc  82-:Wn34  Filed  11-22-82:  845  am| 
BILLING  CODE  4160-01-M 

21  CFR  Parts  510  and  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Tylosin;  Sponsors  of  Approved 
NADA's 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  removing  those 
portions  of  the  reguhitions  rcflectinf; 
approval  of  a  new  animal  drug 
application  (NADA)  providing  for  use  of 
an  0.8-gram-ppr-pound  tylosin  (as 
tvlosin  phosphatel  prcmix  in  making 
complete  swine  feeds  used  for  increased 
rate  of  weight  gam  and  improved  feed 
efficiency.  The  sponsor.  International 
Multifoods'  Dixie  Mills  Co.,  requested 
the  withdrawal  of  appro\al.  Dixie  Mills 
Co.  is  being  removed  from  the  list  of 
sponsors  of  approved  .^AD.^'s. 
EFFECTIVE  DATE:  December  3.  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Meyers.  Bureau  of  Veterinary 
Medicine  (HFV-218).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  301^43-4093. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  elsewhere  in  this  issue 
of  the  Federal  Register,  approval  of 
NAD.^  100-744  for  Dixie  Booster  Pak- 
Tylan  1600  Medicated  sponsored  by 
International  Multifoods'  Dixie  Mills  Co. 
is  withdrawn.  This  document  amends 
the  regulations  to  remove  those  portions 
of  21  CFR  510.600  and  558.625  which 
reflect  approval  of  the  NADA. 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)(2)  (proposed  December  11, 1979; 
44  FR  71742)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore. 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


This  action  is  governed  by  the 
pt-ovisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  from  E^xerutive 
Order  12291  by  section  HaHli  nf  the 
Order. 

List  of  Subjects 

21  CFR  Pur!  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  requirements. 

21  CFR  Part  .rr^8 

Animal  dru^s,  .Animal  fi-LHis. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  At:t  (sec,  .512(i-)  H2 
Stat.  345-347  (21  U.S.C.  SbOliip!))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  reaeiegated  to  the  Bureau 
of  Veterinary  Medicine  (21  CFR  5.84). 
Parts  510  and  558  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

§510.600    [Amended] 

1.  Part  510  IS  amended  in  S  510.600 
Names,  addresses,  and  drug  labeler 
codes  of  sponsors  of  approved 
applications  by  by  removing  the  entry 
for  "Dixie  Mills  Co."  from  paragraph 
(c)(1)  and  removing  the  entry  for' 
"025066"  from  paragraph  (c)(2). 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

§558.625    lAmended] 

2.  Part  558  is  amended  in  §  558.625 
Tylosin  by  removing  the  text  of 
paragraph  (b)(41)  and  marking  it 
"[Reserved]." 

Effective  date.  December  3, 1982. 

(Sec.  512(e).  82  Stat.  34S-347  (21  U.S.C. 
360b(e))] 

Dated:  November  17. 1982.  | 
Lester  M.  Crawford, 
Director,  Bureau  of  Veterinary  Medicine. 

[FR  Doc.  82-32043  Filed  lJ-22-82;  8;«  am) 

BILLING  CODE   416C-ni-M  i 


21  CFR  Part  520 

I 

Oral  Dosage  Form  New  Animal  Drugs 
not  Subject  to  Certification; 
DIthiazanlne  Iodide  and  PIperazine 
Citrate  Suspension 

agency:  Food  and  Drug  ,'\drTiir.;stration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  codify  a 
previously  approved  new  aniT.a!  dru>j 
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application  (NADA)  apoiuored  l^ 
Qanco  Ptx)dmctM  Co.  which  provides  for 
use  in  bones  of  dithiazanine  iodide/ 
piperazi>e  citrate  siupenskm  as  an 

anthelmintic.  The  regulations  are  also 
amended  to  indicate  those  conditions  of 
use  which  were  found  effective  as  a 
result  of  a  National  Academy  of 
Sciences/National  Research  Council 
(NAS/NRC)  evainatkxi  of  the  product 

EFFECnvi  DATE  November  23. 1982. 
FOR  FURTHER  INFORMATION  CONTACT. 

Terence  Harvey,  Bureau  of  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockrille,  MD  20857,  301-443-3420. 
SUPKCMCNTAfW  INFORMATION:  Elanco 
Products  Co.,  Division  of  Eli  Lilly  *  Co.. 
Indianapolis,  IN  46206,  is  sponsor  of 
NADA  12-488  {woviding  for  use  in 
horses  of  the  anthebmntic  Dizan 
Suspension.  The  |m>duct  contains  68 
milligrams  (mg)  of  ditfaiazanine  iodide 
and  83  mg  of  piperazine  base  (as 
piperazine  citrate)  per  milliliter  (mL).  It 
was  the  subject  of  a  Drug  Efficacy  Study 
Implementation  (DESI)  notice  published 
in  the  Federal  Register  of  February  15. 
1969  (34  FR  2276).  In  the  notice,  NAS/ 
NRC  concluded  that  Dizan  Suspension 
was  probably  not  effective  as  a 
anthelmintic  for  horses  since  pertinent 
data  to  support  effectiveness  claims 
were  very  limited,  especially  for 
stomach  worms  of  Habronema  spp. 
NAS/NRC  further  stated  that  definitive 
data  obtained  with  the  specific 
formulation  of  the  commercial  product 
should  be  provided  by  the  sponsor  FD.A 
concurred  with  the  NAS/NRC 
evaluation  to  the  extent  that  the 
submitted  data  were  inadequate  to 
substantiate  the  claim  for  Habronema 
spp.  FDA  further  concluded  that  the 
data  generated  for  large  strongyles  was 
adequate  to  show  effectiveness  for 
Strongylus  vulgaris  but  not  for 
Strongylus  edentatus.  Additionally, 
based  on  data  available  to  its  Bureau  of 
Veterinary  Medicine  (BVM),  FDA 
concluded  that  the  NADA  had 
demonstrated  product  effectiveness 
against  Parascaris  equorum.  small 
strongyles,  and  Oxyuris  eqvi. 

Supplemental  NADA's  were  invited  to 
provide  revised  labeling,  limiting  the 
conditions  of  use  as  stated  in  the  notice 

Elanco  responded  to  the  DESI  notice 
by  submitting  a  supplemental  NADA 
which  removed  from  the  label  claims  for 
Habronema  spp.  and  Strongylus 
edentatus  and  expanded  dosage  and 
administration  directions  to  include 
directions  for  use  of  the  drug  as  a 
drench.  By  letter  of  August  7. 1969,  BVM 
informed  the  firm  that  the  supplement 
was  apfwoved  because  it  provided 
labeling  in  compliance  with  NAS/NRC 


recommendations.  This  supported 

changing  the  drug's  evaluation  from 
probably  not  effective  to  effective.  At 
the  time,  such  approvals  were  not 
codified.  Accordingly,  the  regulations 
are  now  amended  to  codify  Elanco 's 
approved  NADA  and  to  specify  the 
N.'\S/NRC  approved  conditions  of  use. 

This  action,  reflecting  an  approved 
NADA,  does  not  constitute  reaffirmation 
of  the  safety  and  effectiveness  data 
supporting  this  approval.  Since  the 
NADA  was  approved  before  July  1, 1975. 
the  sponsor  has  not  been  required  to 
submit  a  summary  of  the  safety  and 
effectiveness  data  and  information  in 
accordance  with  the  freedom  of 
information  provisions  of 
§  514.11(e)(2)(ii)  (21  CFR  514.11(e)(2)(ii)). 

For  identical  or  similar  products 
having  the  same  conditions  of  use. 
applications  need  not  include 
effectiveness  data  as  specified  by 
§  §  514.1(b)(8)(ii)  or  514.ni(aj(5)(ii)(o){4) 
(21  CFR  514.1(b)(8)(ii)  or 
5l4.lll(a)(5l(ii1((7)(-/])  of  the  animal  drug 
regulations,  but  approval  may  require 
bioequivalency  or  similar  data  as 
suggested  in  the  guidelines  for 
submitting  NADA's  for  NAS/NRC- 
reviewed  generic  drugs,  available  in  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm, 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20657. 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)(l)(i)  (profKJsed  December  11. 
1979-.  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment  Therefore. 
neither  an  environmental  assessment 
nur  an  environmental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs,  oral  use. 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i).  82 
Stat.  347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  [21  CFR  5.10)  and 
redelegated  to  the  Director  of  the  Bureau 
of  Veterinary  Medicine  (21  CFR  5.83), 
Part  520  is  amended  by  adding  new 
§  520.763c  to  read  as  follows: 


§  520.763c    Dithlazanin*  iodide  and 
piperazine  citrate  susparaloa 

(a)  Specifications.  Each  milliliter  of 
the  drug  ccmtains  69  milligrams  of 
dithiazanine  iodide  and  83  milligrams  of 
piperazine  base  (as  piperazine  citrate). 

(b)  Sponsor.  See  000986  in  §  510.600(c) 
of  this  chapter. 

(c)  NAS/NRC  status.  The  condiUons 
of  use  are  NAS/NRC  reviewed  and 
found  effective.  Applications  for  these 
uses  need  not  include  effectiveness  data 
as  specified  by  §  514.111  of  this  chapter, 
but  may  require  bioequivalency  and 
safety  information. 

(d)  Conditions  of  use — {IJ  Amount.  1 
ounce  (30  milliliters)  per  100  pounds  of 
body  weight  for  the  first  500  pounds;  % 
ounce  for  each  100  pounds  thereafter,  up 
to  1,200  pounds;  lOK  ounces  to  animals 
over  1,200  pounds. 

(2)  Indications  for  use.  For  control  of 
large  roundworms,  Parascaris  equorum; 
small  strongyles;  large  strongyles, 
Strongylus  vulgaris:  and  pinworms, 
Oxyuris  equi. 

(3)  Limitations.  Administer  by  drench 
or  mixed  with  the  daily  ration  as  a 
single  dose.  Treatment  is  recommended 
in  spring  and  fall.  In  a  heavily  infested 
environment,  treatment  may  be  repeated 
every  30  days.  Not  for  use  in  horses 
intended  for  food  purposes.  Severely 
debilitated  animals  should  not  be 
wormed  except  on  the  advice  of  a 
veterinarian.  If  the  drug  is  for 
administration  by  stomach  tube,  it  shall 
be  labeled:  "Federal  law  restricts  this 
drug  to  use  by  or  on  the  order  of  a 
licensed  veterinarian." 

Effective  date:  November  23,  1982. 

(Sec.  512(i).  82  Stat.  347  (21  U  S.C.  360b(i))) 

Dated:  November  17, 1982. 
Lester  M.  Crawford, 

Director,  Bureau  of  Veterinary  Medicine. 

IHi  Doc  82-,12041  Filed  11-22-82:  8:45  am| 
B(LLINQ  CODE  4160-01-M 


21  CFR  Part  520 


Oral  Dosage  Form  New  Animal  Drugs 
not  Subject  to  Certification; 
Methylprednisoione  Tablets 

agency:  Food  and  Drug  Administration. 
action:  Final  rule 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  codify  a 
previously  approved  new  animal  drug 
application  (NADA)  sponsored  by  the 
Upjohn  Co.  The  NADA  provides  for  safe 
and  effective  use  of  methylprednisoione 
tablets  as  an  anti-inflammatory  agent  in 
dogs  and  cats.  FDA  is  further  amending 
the  regulations  to  specify  those 
conditions  of  use  for  which  approval  of 
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applications  for  identical  or  similar 
products  need  not  include  effectiveness 
data  as  required  by  the  animal  drug 
regulations.  The  National  Academy  of 
Sciences/National  Research  Council 
(NAS/NRC)  Drug  Efficacy  Study  Group 
reviewed  the  NADA  and  found  the  drug 
to  be  effective. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terence  Harvey,  Bureau  of  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-3420. 
SUPPLEMENTARY  INFORMATION:  The 
Upjohn  Co.,  Kalamazoo,  MI  49001,  is 
sponsor  of  NADA  11-403  providing  for 
oral  use  of  a  tablet  containing  1 
milligram  (Mg)  of  methylprednisolone  as 
an  anti-inflammatory  agent  in  dogs  and 
cats.  The  NADA  was  originally 
approved  on  July  30,  1958.  The  firm's 
product  was  among  several 
adrenocortical-steroid-type  preparations 
that  were  subjects  of  the  Drug  Efficacy 
Study  Implementation  notice  in  the 
Federal  Register  of  April  12, 1969  (34  FR 
6447).  The  notice  stated  that  the  NAS/ 
NRC  concluded  that  these  drugs  are 
effective  as  anti-inflammatory  agents  for 
dogs  and  cats.  In  addition,  the  notice 
stated  that  the  products  may  be  used  as 
supportive  therapy  for  certain  other 
conditions.  The  agency  concurred  with 
these  conclusions.  Supplemental 
NADA's  were  invited  to  provide  revised 
labeling,  limiting  the  conditions  of  use 
as  stated  in  the  report.  Upjohn's 
methylprednisolone  tablet  labeling  was 
in  agreement  with  recommendations 
made  by  NAS/NRC  and  the  agency.  In 
addition,  the  agency  has  approved 
supplemental  NADA's  which  update 
product  manufacturing  controls. 
Accordingly,  the  regulations  are 
amended  to  codify  Upjohn's  approved 
NADA  and  to  specify  the  NAS/NRC- 
approved  conditions  of  use. 

This  action,  reflecting  an  approved 
NADA,  does  not  constitute  reaffirmation 
of  the  safety  and  effectiveness  data 
supporting  this  approval.  Since  the 
NADA  was  approved  before  July  1. 1975, 
the  sponsor  has  not  been  required  to 
submit  a  summary  of  the  safety  and 
effectiveness  data  and  information  in 
accordance  with  the  freedom  of 
information  provisions  of 
§  514.11(e](2)(ii)  (21  CFR  514.11(e)(2)(ii)). 

For  identical  or  similar  products 
having  the  same  conditions  of  use, 
applications  need  not  include  efficacy 
data  as  specified  by  §  514.1(b)(8)(ii]  or 
§  514.111(a)(5](vi)  of  the  animal  drug 
regulations  (21  CFR  514.1(b)(8)(ii)  or 
514.111(a){5)(vi)),  but  approval  may 
require  bioequivalency  or  similar  data 
as  suggested  in  the  guidelines  for 
submitting  NADA's  for  NAS/NRC- 


reviewed  generic  drugs,  available  in  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)il)(i)  (proposed  December  11, 
1979;  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs.  Oral  use. 

PART  520— [AMENDED] 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  |21  CFR  5.10)  and 
redelegated  to  the  Director  of  the  Burcdu 
of  Veterinary  .Medicine  (21  CFR  5.83). 
Part  520  is  amended  hv  adding  new 
§  520.1408,  to  read  as  tollows: 

§  520.1408    Methylprednisolone  tablets. 

{a]  Specifications.  Each  tablet 
contains  1  milligram  of 
methylprednisolone. 

(b)  Sponsor.  See  000009  in  §  510.600(c) 
of  this  chapter. 

Ic]  NAS/NRC  stdus.  The  conditions 
of  use  have  been  NAS/NRC  reviewed 
and  found  effective.  NADA's  for 
approval  of  drugs  for  these  conditions  of 
use  need  not  include  effectiveness  data 
specified  by  §  514.111  of  this  chapter. 
but  may  require  bioequivalency  and 
safety  information. 

[d]  Special  consideration.  (1)  Clinicdl 
and  experimental  data  have 
demonstrated  that  corticosteroids 
administered  orally  or  parenterally  to 
animals  may  induce  the  first  stage  of 
parturition  when  administered  during 
the  last  trimester  of  pregnancy  and  may 
precipitate  premature  parturition 
followed  by  dystocia,  fetal  death, 
retained  placenta,  and  metritis. 

(2)  Systemic  therapy  with 
methylprednisolone  is  contraindicated 
in  animals  with  arrested  tuberculosis, 
peptic  ulcer,  acute  psychoses,  or 
cushingoid  syndrome.  The  presence  of 
active  tuberculosis,  diabetes, 
osteoporosis,  chronic  psychotic 
reactions,  predisposition  to 
thrombophlebitis,  hypertension, 


congestive  heart  failure,  or  renal 
insufficiency  necessitates  carefully 
controlled  use  of  corticosteroids.  Some 
of  these  conditions  occur  only  rarely  in 
dogs  and  cats  but  should  be  kept  in 
mind. 

(3)  Anti-inflammatory  action  of 
corticosteroids  mjy  mask  signs  of 
infection. 

(e)  Conditions  of  use — (1 )  Amount. 
Dogs  and  cats;  5  to  15  pounds.  2 
milhgiams;  15  to  40  pounds.  2  to  4 
milligrams:  40  to  80  pounds,  4  to  8 
milligrams. 

(2)  Indications  for  use.  For  use  in  dogs 
and  cats  as  an  anti-inflammatory  agent. 

(3)  Limitations.  Administer  total  daily 
dose  in  equally  divided  doses  6  to  10 
hours  apart  until  response  is  noted  or  7 
days  have  elapsed.  When  response  is 
attained,  dosage  should  be  gradually 
reduced  until  maintenance  level  is 
achieved.  Hazardous  for  human  use. 
Federal  law  restricts  this  drug  to  use  by 
or  on  the  order  of  a  licensed 
\'eterinarian. 

Effective  date.  November  23. 1981. 
(Sec.  512(i),  82  Stat.  347  (21  U.S.C.  360b(i))) 

Dated;  November  17, 1982. 
Lester  M.  Crawford, 
Director,  Bureau  of  Veterinary  Medicine. 

(FR  Doc  82 -,3204:  Filed  11-22-82:  B:4S  am) 
BILLING  CODE  4160-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  tor 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  236 
(Docket  No.  R-82- 1006 1 

Requirements  for  Section  101  (Rent 
Supplement)  and  Section  236 
Programs;  Correction 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  iiUD. 
ACTION:  Interim  rule;  correction. 

summary:  This  document  corrects  an 
interim  rule  on  rent  requirements  for 
Section  101  and  Section  236  programs 
that  appeared  at  page  36814  in  the 
Federal  Register  of  Tuesday.  August  24, 
1982  (47  FR  36814).  as  previously 
corrected  in  a  document  published  in  the 
Federal  Register  of  Friday.  October  22. 
1982  (47  FR  47006).  The  correction 
inserts  asterisks  in  §  236.55 
inadvertently  omitted  which  would  have 
had  the  effect  of  eliminating  §  236  55  (c) 
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and  (d),  and  adds  several  words  to  the 
first  sentence  of  J  23S.735(a)  which  were 
inadvertmtiy  omitted. 
FOR  ROTTMEK  MPORMATIOH  CONTACT 

James  Tahash,  Krector,  Program 
Planning  Division,  Office  of  Multifamiiy 
Housing.  (202)  755-5654. 

Accordingly,  the  Department  of 
Housing  and  Urban  Development  is 
correcting  FR  Doc.  82-23031  appearing 
on  page  36814  in  the  issue  of  August  24. 
1982,  as  follows: 

On  page  38817,  column  three,  the 
following  is  to  be  inserted  after  the 
substance  of  |  238.55(b)(3)  and 
immediately  before  "7.  Section  2;W  80  is 
revised  .  .  .":  , 
■ .  •         ♦        •        *         •  •' 

On  page  36818,  column  one,  the 
following  words  are  to  be  inserted  after 
the  first  nine  words  of  §  236.735(a): 

"On  behalf  of  an  eligible  tenant  shall 
not  exceed  (1)  That  amount" 

Dated:  November  12.  1982. 
Philip  Abrams, 

Assistant  Secretary  for  Housing.  Fuderal 
Housing  Commissioner. 

\yH  Doc.  82-32102  Filed  Il-:2-«2  8:45  dm| 
BILLING  COOE  4210-Z7-I( 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 


29  CFR  Part  1601 


I 


706  Agencies;  Handing  of 
Employment  DIscriminedon  Cttarges 

agency:  Equal  Employment  Opportunity 

Commission. 

ACTION:  Final  rule. 

summary:  The  Equal  Employment 
Opportunity  Commission  amends  its 
regulations  designating  certain  State 
and  local  fair  employment  practices 
agencies  (706  Agencies)  so  that  they 
may  handle  employment  discrimination 
charges,  within  their  jurisdictions,  filed 
with  the  Commission.  Publication  of  this 
amendment  effectuates  the  designation 
of  Michigan  City  (IN]  Human  Rights 
Commission  and  Richmond  County  [C\' 
Human  Rights  Commission  as  706 
Agencies. 

DATE:  Effective  November  23,  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hollis  Larkiiu,  Equal  Employment 
Opportunity  Commission.  Office  of 
Program  Operations,  Special  Services 
Staff,  2401  E  Street  NW..  Washington 
D.C.  20506.  telephone  202/834-6650 
SUPKCMBITARY  INFORMATION: 

List  of  Subiects  m  29  CFR  Part  1601 

Administrative  practice  and 
prooedHre.  Equal  employment 


opportunity.  Intergovernmental 

relations. 

PART  1601— PROCEDURAL 
REGULATIONS 

In  Title  29.  Chapter  XIV  of  the  Code  of 
Federal  Regulations,  §  1601.74(a)  is 
amended  by  adding  in  alphabetical 
order  the  following  agencies: 

§  1601.74    Designated  and  notice  agendas. 

(a|  '  *  *  Michigan  City  (IN)  Human 
Rights  Commission,  Richmond  County 
(GA)  Human  Rights  Commission. 

(Sec.  713(a)  78  Stat.  266  (42  L'  S  C.  2000e  12(a)] 
Signed  at  Washington.  D  C  this  18th  day 

of  November.  19fl2. 
For  the  Commission 

Odessa  .M.  Shannon, 

Directiir.  Office  of  Program  Operations 

BILLING  COOE  6570-06-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enfofcement 

30  CFR  Pan  913 

Approval  of  Program  Amendment  from 
the  State  of  Illinois  Under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977 

agency:  Office  of  Surface  Mming 
Reclamation  and  Enforcement  (OSM). 
interior. 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  30 
C;FR  Part  913  by  adding  the  permanent 
program  amendment  concerning  prime 
farmland  fragipan  soil  replacement 
submitted  by  the  State  of  Illinois  under 
the  provisions  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
ISMCRA). 

After  providing  opportunity  for  publit: 
comment  and  conducting  a  thorough 
review  of  the  program  amendment,  the 
Director  of  OSM  has  determined  that  the 
modification  to  the  Illinois  program 
meets  the  requirements  of  SMCRA  and 
the  Federal  regulations.  Accordingly,  the 
Director  has  approved  the  Illinois 
program  amendment. 

Part  913  of  30  CFR  Chapter  VII  is 
being  amended  to  implement  this 
decision. 

EFFECTIVE  DATE:  This  approval  is 
effective  November  23.  1982. 
ADDRESSES:  Copies  of  the  Illinois 
program,  the  amendment  being 
approved  today,  and  the  administrative 
record  for  this  rulemaking  are  available 


for  public  inspection  and  copying  during 
regular  business  hoars  at: 

Office  of  Sm^ce  Mining,  Illinois  Field 

Office,  No.  4  Old  Capitol  Plaza  North. 

Springfield.  Illinois  62701 
Office  of  Surface  Mining,  Administrative 

Record,  Room  5315, 1100  L  Street 

N.W.,  Washington,  D.C.  20240 
Illinois  Department  of  Mines  and 

Minerals,  Land  Reclamation  Division. 

227  South  7th  Street,  Springfield. 

Illinois  62706 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Daniel  Jones,  Field  Office  Director. 
Illinois  Field  Office,  Office  of  Surface 
Mining,  No.  4  Old  Capitcrf  Plaza  North. 
Springfield.  Illinois  62701.  Telephone: 
(217)  492-4486. 

SUPPLEMENTARY  MFORMATION: 

Background 

On  March  3,  1980,  OSM  received  a 
proposed  regulatory  program  from  the 
State  of  Illinois.  On  October  31, 1980, 
following  a  review  of  the  proposed 
program  as  outlined  in  30  CFR  Part  732. 
the  Secretary  of  the  Interior  approved  in 
part  and  disapproved  in  part  the 
proposed  program  (45  FR  72466-72505). 
The  State  was  enjoined  on  December  11, 
1980,  from  resubmitting  its  program.  On 
December  11, 1961,  the  injunction  was 
lifted  and  on  December  22. 1981,  Illinois 
resubmitted  its  program.  The  Secretary 
of  the  Interior  approved  the  program 
subject  to  the  correction  of  five  minor 
deficiencies.  The  approval  was  effective 
upon  pubhcation  of  the  notice  of 
conditional  approval  in  the  )une  1,  1982. 
Federal  Register  (47  FR  23656-23883). 

By  letter  dated  August  6. 1982.  Illinois 
submitted  a  proposed  program 
amendment  consisting  of  a  rule  passed 
on  an  emergency  basis  to  amend  its 
Rule  1823.14  regarding  soil  replacement 
on  prime  farmland  fragipan  soils 

OSM  published  a  notice  in  the 
September  1,'  1962,  Federal  Register 
announcing  receipt  of  the  provision  and 
inviting  pubhc  comment  on  whether  the 
proposed  amendment  is  consistent  with 
SMCRA  and  the  Federal  regulations 
The  public  comment  period  ended 
September  27, 1962.  A  pubUc  hearing 
scheduled  for  September  23, 1962,  was 
cancelled  because  no  one  expressed  a 
desire  to  present  testimony.  A  notice 
announcing  cancellation  of  the  hearing 
was  published  on  September  21, 1982  (47 
FR  41561). 

Director's  Fuufings 

The  Director  ^ds,  in  accordance  with 
SMCRA  and  30  CFR  732.17  and  732.15, 
that  the  program  amendihent  submitted 
by  Illinois  oo  Augnst  6  1982.  ccHisisting 
of  enacted  regulations  (Rule  1823.14) 
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which  amend  the  prime  farmland  soil 
replacement  standards  in  the  Illinois 
program,  meets  the  requirements  of 
Section  515  of  SMCRA  and  30  CFR  Parts 
816  and  823. 

The  Illinois  amendment  provides  that 
prime  farmland  soils  that  are  underlain 
hy  a  "fragipan"  layer  shall  be 
reconstructed  after  mining  in 
accordance  with  the  standards  for  high 
capability  lands,  rather  than  the 
standards  for  normal  prime  farmland 
soils.  A  fragipan  layer  is  a  subsurface 
horizon  generally  rich  in  silt,  sand,  or 
both,  and  very  compacted  which 
restricts  root  penetration  and  thus 
inhibits  soil  productivity  and 
revegetation.  The  existing  Illinois  rule 
which  is  identical  to  its  Federal 
counterpart,  30  CFR  B23. 14(a).  provided 
that  "the  minimum  depth  of  soil  and  soil 
material  to  be  reconstructed  for  prime 
farmland  shall  be  48  inches  or  a  depth 
equal  to  the  depth  of  a  subsurface 
horizon  in  the  natural  soil  that  inhibits 
root  penetration,  whichexer  i.s 
shallower." 

Prime  farmland  soils  cuntaniing  an 
underlying  fragipan  layer  at  a  depth  of 
less  than  four  feet  are  commonly  found 
in  southern  Illinois  mining  ii-eas  The 
existing  Illinois  and  Federal  rules  thus 
require  soil  replacement  limited  to  the 
distance  from  the  surface  to  the  horizon 
containing  the  fragipan.  In  sonie  cases, 
this  depth  may  be  as  little  as  8-10  inches 
and  is  t>T)ica!ly  between  10-36  mches 
The  Illinois  Department  of  Mines  and 
Minerals  (IDMM)  believes  a  full  48 
inches  of  soil  should  be  replaced  even  if 
an  underlying  fragipan  layer  exists. 
lUMM  has  therefore  proposed  an 
amendment  to  require  reconstruction  in 
accordance  with  Rule  1825.14.  the 
standard  for  high  capability  lands.  Rule 
1825.14  requires  soil  replacement  to  a 
minimum  depth  of  four  feet. 

The  Director  finds  that  this 
amendment  requiring  sod  replacement 
for  prime  farmland  fragipan  soils  to  a 
minimum  depth  of  four  feet,  is  no  less 
effective  than  the  Federal  rule,  which 
requires  replacement  only  to  the  depth 
of  a  subsurface  horizon  thai  inhibits  rooi 
penetration. 

Disposition  of  Comments 

1.  The  Illinois  South  Pro|t(  t.  inc.  (ISP) 
commented  on  two  procedu.'-al  issues 
related  to  submission  of  the  proposed 
program  amendment.  First.  ISP  stated 
that  Illinois  pat  the  rule  into  effect  prior 
to  approval  by  OSM  as  a  program 
amendment,  which  violates  30  CFR 
732.17.  ISP  noted  in  support  of  its 
allegations  that  the  Illinois  August  6, 
1982  letter  to  OSM  submitting  the 
amendment  stated  that  "the  rule  is 
currently  in  effect  as  a  matter  of  Illinois 


law,"  and  that  on  August  2.  1982,  lllinoi.s 
told  coal  operators  to  consider  the  rule 
in  effect  and  to  apply  the  rule  in 
developing  permanent  program  permit 
applications. 

As  ISP  points  out.  however.  30  CT'R 
7J2.17  does  not  prevent  adoption  of  a 
regulation  without  OSM  approval. 
Instead,  it  provides  that  the  regulation 
shall  not  take  effect  for  purposes  of  a 
State  program  until  approved  by  OSM 
as  a  progam  amendment 

Illinois  is  fully  aware  that  changes  to 
permanent  program  rules  cannot  take 
effect  until  OSM  approves  them  as 
program  amendments.  The  August  6. 
1982.  If  iter  to  OSM  states. 

Pursuant  to  .10  CFR  732.17  (as  amended 
jiinunry  23.  1981  and  )une  14  (sic).  1»?21.  thp 
SiHle  of  Ulinoig  Department  of  .Mines  and 
Minerals  is  hereliy  notilyinji  you  of  a 
propcsfc!  rhdnge  to  §  ia,;3.14  of  lU  permaneni 
program  rules  and  regulations,  (emphasis 
added) 

The  letter  requests  initiation  of 
procedures  for  Federal  approval  of  the 
amendment,  as  the  rule  is  currently  in 
effect  as  a  matter  of  Illinois  law.  OSM 
understands  the  phrase  "currently  in 
effect"  to  mean  that  the  rule  has  been 
promulgated  in  accordance  with  State 
administrative  proredures.  In  addition, 
the  rule  in  question  is  a  performance 
standard  which  does  not  take  effect 
until  a  permanent  program  permit  is 
issued.  The  fact  that  lllmDis  notified 
operators  to  submit  permanent  progiam 
permit  applications  containing 
reclamation  plans  in  accordance  with 
the  proposed  amendment  indicates  only 
that  lilinois  wished  to  g;\e  operators 
ample  notice  to  avo'd  any  unnecessary 
delay  in  issuing  permits. 

The  second  procedural  objection 
raised  by  ISP  is  that  the  rule  was  issued 
as  an  emergency  rule  rather  than  as  a 
promulgated  final  rule.  Illinois'  slated 
intention  in  issuing  the  rule  as  an 
emergency  rule  was  to  give  operators 
early  notification  that  the  amended  rule 
would  likely  be  a  required  pari  of  the 
perm^t  application.  Illinois  provided  the 
required  public  participation  on  the 
proposed  rule,  including  holding  a  public 
hearing.  The  rule  was  filed  as  a  final 
rule  in  the  IHir.ois  Re;^!slf"  on  August  4 
1982,  with  an  effective  date  of 
September  3.  1982.  The  rule  thus  has 
been  promulgated  in  final  form  and  wUi 
take  effect  for  purposes  of  the  Illinois 
program  upon  approval  by  the  Director. 

2.  ISP  commented  that  the  proposed 
amendment  provides  a  blanket 
exemption  from  the  prime  farmland 
performance  standards  for  all  prime 
farmlands  underlain  by  a  fragipan  b> 
wrongly  assuming  that  all  fragipans  are 
root  inhibiting. 


The  Illinois  amendment  to  Rule 
1823.14(3)  provides  that  all  prime 
farmlands  underlain  by  a  fragipjin  as 
identified  by  the  Soil  Constrvation 
Serurc  (SCS)  are  to  be  reconstructed  to 
a  48  inch  depth  rather  than  to  the  depth 
of  the  rout  inhibiting  fragipan. 
According  to  the  SCS,  ail  fragipan  soils 
are  root  inhibiting.  Prime  farmland  soil 
productivity  for  these  fragipan  soils 
reflect  root  obstruction  thereby 
decreasmg  the  full  potential  of  these 
prime  farmland  soils.  Tlie  physical 
process  of  mining  will  destroy  the 
fragipan  layer  The  Director  thus  finds 
that  Illinois  h..(s  proposed  a  reasonable 
alternative  in  requiring  reconstruction  of 
these  prime  farmland  soils  to  a  48  inch 
depth  using  quality  rooting  materials. 
3.  ISP  commented  that  the  proposed 
amendment  relieves  the  operator  of  the 
burden  of  proof  for  demonstrating  that 
soil  substitution  is  "*   *   *  both 
texturally  and  chemically  suitable  for 
plant  growth  and  *   '   *  can  be  shown  to 
be  equally  or  more  favorable  for  plant 
growth  than  the  B  horizon  *   *   *."  ISP 
contends  that  the  blanket  imposition  of 
Rule  1825.14  texture  requirements  on 
prime  farmland  sods  w  ith  little  root 
inhibiting  cnaractensfics  would  allow 
an  operator  to  use  sod  materials  that  are 
less  favorable  for  plant  growth  than  the 
B  horizon  and  would  allow  these 
substitute  so. I  materials  to  be  used 
without  first  having  met  the  operator's 
burden  of  proof  for  demonstrating 
suitability  required  bv  Section 
515(b)(7)(B)  of  SMCRA. 

The  proposed  amendment  to  section 
1823  14(a    does  not  relieve  the  operator 
of  anv  re'jpc^nsibiiity  wnth  respect  to  the 
burden  of  proof  for  demonstrating  soil 
suitability  required  bv  Section 
515(b)(7)(B).  Section  510(d)(1)  of  SMCRA 
requires  the  permit  applicant  to 
demonstrate  and  the  regulatory 
authority  to  find  in  writing  that  the 
operator  can  meet  the  soil 
reconstruction  standards  in  Section 
515(bK7).  This  requirement  is 
incorporated  in  fllinois  Rules  1785.17 
and  1823.  Illinois  has  proposed  applying 
certain  m.inimum  soil  texture  standards 
to  prime  farmland  fragipan  soils  which 
the  operator  must  meet  The  operator  is 
still  requi'-ed  to:  (1)  Establish  a  suitable 
roofing  medium  (Rule  1825  14(a));  (2) 
replace  the  A  horizon  or  other  suitable 
soil  matenals  as  the  final  surface  soil 
layer  (Rule  1823.14(e));  and  [3)  meet  soil 
productivity  standards  (Rule  1823  15) 
The  Federal  rule,  30  CFR  823  14(a| 
requires  soil  replacement  only  to  the 
depth  of  a  subsurface  honzon  that 
inhibits  root  penetrahon.  The  Illinois 
amendment,  by  contrast,  requires  soil 
replacement  to  a  depth  of  four  feel  and 
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specific  minimum  soil  texture 
requirements  to  assure  a  proper  rooting 
mediiun.  In  addition,  the  SCS.  which 
must  consult  with  the  regvilatory 
authority  on  soil  reconstruction  for  each 
permit  application,  has  approved  this 
proposed  amendment  as  an  effective 
method  of  addressing  a  problem  specific 
to  the  type  of  prime  farmlands 
commonly  encountered  in  Illinois.  OSM 
finds  that  the  Illinois  amendment  thus 
provides  a  standard  for  prime  farmland 
fragipan  soils  that  is  consistent  with 
SMCRA  and  as  effective  as  the  Federal 
rule. 

4.  ISP  commented  that  the  proposed 
amendment  specifically  allows  the 
operator  to  use  rocks  and  rock 
fragments  in  reconstructing  the  mined 
soils.  This  could,  over  time,  affect  the 
management  of  prime  farmland  soils. 
ISP  noted  that  SMCRA  does  not 
authorize  such  a  blanket  variance  from 
the  performance  standards  of  Section 
515(b)(7)(B).  ISP  also  noted  that  Section 
519(c)(2)  provides  that  no  part  of  the 
bond  shall  be  released  until  soil 
productivity  for  prime  farmlands  has 
returned  to  equivalent  levels  of  yield  as 
nonmined  land  of  the  same  soil  type  in 
the  surrounding  area  under  equivalent 
management  practices.  ISP  contends 
that  equivalent  management  practices 
will  become  difficult,  if  not  impossible,  if 
rocks  are  allowed  to  be  included  in  the 
soil  materials.  In  support  of  its 
contention,  ISP  cites  a  recent  study  of 
soil  reconstruction  which  states  that 
coarse  fragments  should  be  absent  or 
make  up  only  a  small  portion  of  the  total 
soil  volume  because  rocks  tend  to  move 
upward  and  interfere  with  farm 
machinery. 

There  is  no  provision  in  SMCRA  or 
the  Federal  rule  which  prohibits  the 
inclusion  of  rocks  or  other  coarse 
material  in  soil  material.  The  key 
question  is  whether  the  soil  material  is 
suitable  to  establish  vegetative  growth. 
Illinois  has  established,  in  Rule  1825.14, 
certain  textiire  standards  which  contain 
maximum  acceptable  levels  for  coarse 
material.  Therefore,  OSM  finds  that  the 
proposed  amendment  provides  a  greater 
rooting  depth  for  prime  farmland 
fragipan  soils  than  does  the  Federal  rule 
and  reasonable  texture  standards. 

Also,  as  noted  above  under  comment 
number  3,  the  proposed  amendment 
does  not  change  the  soil  productivity 
standard  nor  the  burden  on  the  operator 
to  demonstrate  that  the  land  will  be 
returned  to  equivalent  levels  of  yield  as 
nonmined  land  of  the  same  soil  type  in 


the  surrounding  area  under  equivalent 
management  practices.  Therefore,  OSM 
finds  that  the  proposed  Illinois 
amendment  is  no  less  effective  than  the 
Federal  rule. 

Additional  Determinations 

Pursuant  to  Section  /*02(d)  of  SMCRA, 
30  U.S.C.  1292(d],  this  rule  is  not  a  major 
Federal  action  and  therefore,  no 
environmental  impact  statement, 
environmental  assessment,  or  FONSI 
need  be  prepared  on  this  rulemaking. 

On  August  28,  1981,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  Sections  3,  4,  6, 
and  8  of  Executive  Order  12291  for  all 
actions  taken  to  approve  or 
conditionally  approve  State  regulatory 
programs,  actions,  or  amendments. 
Therefore,  this  action  is  exempt  from  the 
requirement  to  prepare  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.  I  have  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  Secretary  of  Agriculture,  acting 
through  the  Soil  Conservation  Service, 
has  reviewed  the  Illinois  rule  and 
concurred  in  its  adoption  as  a  program 
amendment. 

On  May  13, 1982,  the  Administrator  of 
the  Environmental  Protection  Agency 
transmitted  her  written  concurrence  on 
the  Illinois  permanent  program.  The 
amended  regulatory  provisions 
approved  in  this  document  are  not 
aspects  of  the  Illinois  permanent 
program  which  relate  to  air  or  water 
quality  standards  promulgated  under  the 
authority  of  the  Clean  Water  Act,  as 
amended  (33  U.S.C.  1151-1175],  and  the 
Clean  Air  Act.  as  amended  (42  U.S.C. 
1857  et  seq.]. 

List  of  Subjects  in  30  CFR  Part  913 

Coal  mining,  Intergovernmental 
relations,  Surface  mining,  Underground 
mining. 

Dated:  November  17,  1982. 
J.  R.  Harris, 
Director.  Office  of  Surface  Mining. 

Therefore,  Part  913  of  30  CFR  Chapter 
VII  IS  amended  as  set  forth  herein, 

PART  913— ILLINOIS 

Part  913  of  Title  30  is  amended  by 
adding  a  new  §  913.15  as  set  forth 
below. 


§  9 1 3. 1 5    Approval  of  regulatory  program 
amandmonta. 

The  Illinois  program  amendment  of 
August  6, 1982,  is  approved  effective 
November  23, 1982. 

(FR  Doc  82-32118  Filed  11-22-82;  8:4S  am| 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary 

32  CFR  Part  71 

[DoO  Directive  1342.13] 

Eligibility  Requirements  for  Education 
of  Minor  Dependents  In  Overseas 
Areas 

agency:  Office  of  the  Secretary,  DoD. 
action:  Final  rule. 

SUMMARY:  This  rule  implements  the 
Defense  Dependents'  Education  Act  of 
1978,  as  amended,  by  effectuating  the 
provisions  of  that  statute  dealing  with 
eligibility  to  attend  the  DoD  Dependents 
Schools.  This  rule  provides  guidance  on 
enrollment  in  the  DoD  Dependents 
Schools  on  a  space-required  and  space- 
available  basis.  This  rule  is  being 
published  in  the  Federal  Register  to 
clarify  for  other  than  DoD  federal 
employees  the  statutory  requirements 
for  enrollment  in  the  DoD  Dependents 
Schools. 

EFFECTIVE  DATE:  This  part  was  approved 
and  signed  by  the  Deputy  Secretary  of 
Defense  on  July  8, 1982,  and  is  effective 
as  of  that  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Earl  Sorenson,  Chief,  Fiscal 
Division,  DoD  Dependents  Schools,  2461 
Eisenhower  Avenue,  Alexandria, 
Virginia  22331,  telephone  202-325-0110. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Defense  is  not  required  to 
publish  this  rule  in  the  Federal  Register, 
and  this  publication  is  not  intended  to 
create  any  benefit,  substantive  or 
procedural,  enforceable  at  law  or  equity 
by  a  party  against  the  United  States,  its 
agencies,  its  officers,  or  any  person. 

List  of  Subjects  in  32  CFR  Part  71 

Elementary  and  secondary  education, 
Minor  dependents  of  Government 
employees  and  military  personnel. 

Accordingly,  Chapter  1,  32  CFR  is 
revised  by  adding  a  new  Part  71,  reading 
as  follows: 


J  Ml 
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PART71— ELKSWH-fTY 
REQUfREMENTS  FOR  EDUCATION  OF 
MINOR  DEPENDENTS  IN  OVERSEAS 
AREAS 

Spc. 

71.1  PuTfXJse. 

71.2  ^pplicability. 

71.3  DeRnitions. 

71.4  Policy. 

71.5  Eligibility  Requirements 

71.6  ResponsibilTties 

71.7  Eligibility  requirements  lor  educatum  (if 
minor  dependents  and  other  persons  in 
the  Republic  of  Panama. 

Authority:  10  U.S.C.  921-9,!2  (Supp  IV 
1980). 

§71.1    Purpose. 

This  part  replaces  DoD  I.n.structiDn 
1342.10  and  DoD  In.struction  1342.4,  and 
implements  20  U.S.C.  Sertiuixs  921  -932. 
to; 

(a)  Update  the  policy  and  t'iigihihtj 
requirements  for  education  of  DoD 
dependent  students  In  overseas  areas 

(b)  Authorize  the  enrollment  of  other 
minor  dependents  in  DoD  dependent.s 
schools  conditioned  upon  available 
space  and  payment  of  tuition 

$71.2    AppNcaMity. 

TTiis  part  applies  to  the  Office  of  the 
Secretary  of  Defense,  the  Military 
Departments,  the  Organization  of  the 
joint  Chiefs  of  Staff,  the  Unified  and 
Specified  Commands,  and  the  Defense 
Agencies  (hereafter  referred  to 
rollectively  as  "DoD  Components")  The 
term  "Mihtary  Services,"  as  used  herein, 
refers  to  the  Army,  Navy.  Air  Korce.  Hnd 
Marine  Corps, 

$  71.3    Definitions. 

The  terms  used  in  this  part  dre 
defined  below. 

(a)  Approved  Non-DoD  Dvpendaiti, 
Schools.  Schools,  including  dormitory 
fdcilities,  other  than  DoD  dependents 
schools,  that  provide  suitable 
educational  programs,  usually  on  a 
tuition  basis.  The  term  includes 
residence  facilities  operated  by 
approved  non-DoD  dependents  schuol.s 
to  provide  room  and  board  for  eligible 
handicapped  dependents  when  DoD 
dependents  schools  cannot  provide  an 
appropriate  education, 

(b)  Commuting  Area.  A  designated 
geographical  area  surrounding  a  DoD 
dependents  school  within  which  pupil 
transportahon  at  U.S.  Government 
expense  is  provided  for  DoD  dependent 
students,  except  for  those  living  within 
walking  distance  of  the  school  (See  DoD 
4500.36-R). 

(c)  Correspondence  Courses.  Home  or 
supplemental  instruction  courses  for 
DoD  dependent  students  who  live  in 
areas  where  there  are  no  suitable 


facilities,  for  handicapped  E)oD 
dependent  students  who  cannot  attend 
school,  and  for  the  supplementation  of 
course  offerings  at  DoD  dependents 
schools  or  approved  non-DoD 
dependents  schools. 

(d)  DoD  Dependents  Scbaola.  St^hools 
estabhshed  by  the  Department  of 
Defense  in  overseas  areas  to  provide 
primary  and  secondary  edjcation  fur 
minor  dependents  of  DuD  sponsors. 

(e)  DoD  Dependents  Schools  with 
Dormitories.  Residence  facilities 
operated  at  certain  DoDDS  schools, 
usually  at  the  high  school  level  and 
primarily  but  not  exclusively  to  provide 
room  and  board  for  DoD  dependent 
students  who  are  authorized  to 
accompany  theu-  DoD  sponsors  to 
locations  where  there  are  no  appropriate 
educational  facilities  available  locally 

(fl  DoD  Dependent  Student.  A  minor 
dependent  who: 

|1)  Is  the  child,  stepchild,  adopted 
child,  ward,  or  spouse  of  a  DoD  sponsor, 
cir  who  is  a  resident  in  the  household  of 
a  DoD  sponsor  who  stands  in  loco 
parentis  to  such  individual  and  who 
recei\-es  one-haif  or  more  of  his  or  her 
support  from  such  sponsor  and 

(2)  Has  not  completed  secondary 
school  and  who  will  reach  his  or  her  5th 
but  not  21st  birthday  by  December  31  of 
the  current  school  year  or 

(3)  Is  handicapped,  and  is  between  3 
and  5  years  of  age  by  December  31  of 
the  current  school  year,  provided  that 
the  Director,  DoDDS,  or  designee,  in  his 
or  her  sole  discretion,  determines  that 
adequate  staff  and  facilities  are 
available  to  serve  such  a  handicapped 
child. 

(g)  DoD  Sponsor.  A  M.iiiary  Sen'ice 
member  serving  on  active  duty  and 
stationed  overseas  or  a  ( ivihan 
empioyefc  of  the  Department  of  Defense 
who  is  employed  on  a  tull  time  basis, 
paid  from  appropr.ated  funds,  and 
stationed  overseas,  and  who  is  either  a 
U.S.  citizen  or  a  person  lawfully 
accorded  the  privilege  of  residing 
permanently  in  the  United  States  as  .^n 
immigrant  in  accordance  with  the 
L'nited  States  immigration  laws  (8  U.S.C, 
"Aliens  and  Nationality"). 

(h)  Full-Time  Students.  Panama  Canal 
College  students  enrolled  in  courses  for 
12  or  more  credit  hours  during  the  fall 
and  spring  semesters  of  one  school  year 

(i)  Overseas  .Area.  Any  area  situated 
outside  the  United  States  [the  states  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  dnd  the 
possessions  of  the  United  States 
(excluding  the  Trust  Territory  of  the 
Pacific  Islands  and  Midway  Island]) 

(j)  Part-Time  Students.  Panama  Canal 
College  students  enrolled  in  courses  fur 
11  or  fewer  credit  hours  during  the  fall 


and  spring  semesters  of  one  school  year. 

and  all  students  enrolled  during  the 
summer  session. 

(k)  Space  Requ!'-t'd.  Pupil 
accommodations  that  must  be  provided 
by  the  DoD  dependents  schools. 

(1)  Space-Availabie.  Pupil 
accommodations  that  may  be  made 
available  in  DoD  dependents  schools  if 
the  Director.  DoDDS,  or  designee, 
determmes  that  a  school  operated  by 
DoDDS  has  adequate  staff  and  other 
resources  to  permit  the  enrollment  of 
nonspace-required  students. 

§71,4     Policy 

(a)  It  IS  the  policy  of  the  Department 
of  Defense: 

(1)  That  while  overseas.  DoD 
dependent  students  may  be  enrolled  in 
DoD  dependents  schools  or  approved 
non-DoD  dependents  schools,  or  may 
take  correspondence  courses  at  U.S. 
Government  expenses,  under  the 
conditions  prescjibed-in  5  /I.5. 

(2)  To  allow  the  enrollment  of  other 
minor  dependents  m  DoD  dependents 
schools,  provided  that  space  is  available 
and  that  tuition  is  paid. 

(b)  Section  57  of  this  tide  provides 
guidance  concerning  the  education  of 
handicapped  children. 

§  71.5    Eligibility  requirements. 

Students  may  be  enrolled  in  the  DoD 
dependents  schools  pursuant  to  §  71.5(a) 
through  §  71.5(d)  below,  and  in  that 
priority,  and  pursuant  to  §  71, 5(e), 
below, 

(a)  Space-Required,  Tuition-Free. 

(1)  Command-sponsored  DoD 
dependent  students  shall  upon  the 
request  of  their  DoD  sponsor,  be 
enrolled  in  DoD  dependents  schools  on 
a  space-required,  tuition-free  basis. 
However,  costs  for  the  education  of 
minor  dependents  of  DoD  sponsors 
working  for  the  DoD  Security  Assistance 
Program  shall  be  paid  from  DoD 
Security  Assistance  Program  funds, 

(2)  If,  as  determined  by  the  Director, 
DoD  Dependents  Schools  (DoDDS),  or 
designee,  no  DoD  dependents  school  is 
available  within  tlie  commuting  area, 

(  ommand-sponsored  DoD  dependent 
students  are  eligible  for  education  in 
approved  non-DoD  dependents  schools 
at  U.S  Govemnient  expense,  usually  in 
that  same  foreign  country,  or  in  DoD 
dependents  schools  with  dormitories,  or 
through  correspondence  couises  at  U,S. 
( .c\  e,-nnient  experi.se, 

(3j  DoD  dependent  students  ,may  be 
provided  education  in  approved  non- 
DoD  dependents  schools  or  may  receu  e 
correspondence  courses  at  US 
Government  expense  only  at  locations 
where  DoD  dependents  schools  are  not 
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available  or  are  operating  at  maximum 
capacity.  Only  those  non-DoD 
dependents  schools  with  programs 
considered  satisfactory  by  the  Director, 
DoDDS,  or  designee,  shall  be  approved 
to  provide  education  at  U.S. 
Government  expense  to  DoD  dependent 
students.  In  all  cases,  the  payment  of 
tuition  in  approved  non-DoD  dependents 
schools  by  the  U.S.  Government  is 
limited  to  those  DoD  dependent  students 
who  are  authorized  transportation  at 
U.S.  Government  expense  to  or  from  an 
overseas  area,  if  their  DoD  sponsor  is 
mihtary,  and  to  those  DoD  dependent 
students  whose  DoD  sponsor,  if  civilian, 
is  eligible  for  a  living  quarters 
allowance,  as  authorized  by  the 
Department  of  State  Standardized 
Regulations  and  DoD  1400.25-M. 

(4)  If  adequate  housing  is  available 
within  the  commuting  area  of  a  DoD 
dependents  school  and  an  appropriate 
educational  program  is  available  at  that 
school,  tuition  will  not  be  authorized  for 
the  attendance  of  DoD  dependent 
students  in  an  approved  non-DoD 
dependents  school  in  that  same  locality, 
except  as  authorized  in  §  71.5(a)(3), 
above.  DoD  dependent  students  who 
currently  are  enrolled  in  an  approved 
non-DoD  dependents  school  and  who 
would  be  adversely  affected  by  this 
limitation  may,  at  the  discretion  of  the 
Director,  DoDDS,  or  designee,  be 
authorized  to  continue  in  attendance  in 
that  approved  non-DoD  dependents 
school  through  the  1984-85  school  year, 
or  until  the  rotation  of  the  DoD  sponsor 
out  of  the  command,  whichever  is 
earlier. 

(5)  Approved  non-DoD  dependents 
schools  that  are  available  free  of  charge 
and  that  offer  instructional  programs  in 
English  should  be  used,  if  feasible, 
before  contracting  for  education  in 
approved  non-DoD  dependents  schools 
that  charge  tuition. 

(6)  If  no  DoD  dependents  school 
within  the  commuting  area  of  a 
handicapped  DoD  dependent  student  is 
able  to  provide  an  appropriate 
education  to  that  student,  DoDDS  may 
place  the  student  in  anotner  DoD 
dependents  school.  If  no  appropriate 
DoD  dependents  school  is  reasonably 
available,  DoDDS  then  may  place  the 
student  at  U.S.  Government  expense  in 
an  approved  non-DoD  dependents 
school  overseas.  DoDDS  may  place  a 
handicapped  DoD  dependent  student  in 
an  approved  non-DoD  dependents 
school  in  the  United  States  only  if  no 
appropriate  school  is  reasonably 
available  overseas,  DoDDS  may  not 
place  a  non-DoD  dependent  student  in  a 
non-DoD  dependents  school  at  U.S. 
Govenunent  expense. 


(7)  DoD  dependent  students  who  are 
the  dependents  of  a  DoD  sponsor  who  is 
detained  by  a  foreign  power  or  is 
declared  missing  in  action  or  otherwise 
unlawfully  detained  may  remain  in  a 
DoD  dependents  school,  or  in  an 
approved  non-DoD  dependents  school, 
at  U.S.  Government  expense  for  as  long 
as  the  detention  or  missing  status  exists, 
subject  to  the  approval  of  the  Director, 
DoDDS,  or  designee. 

(8)  DoD  dependent  students  who  are 
authorized  attendance  in  a  DoD 
dependents  school  or  an  approved  non- 
DoD  dependents  school  may  complete 
the  current  school  year  if  the  DoD 
sponsor  is  transferred,  dies,  or  retires 
during  the  school  year,  but  subsequently 
shall  lose  their  eligibility  to  attend, 
except  on  a  space-available,  tutition- 
free  basis  in  a  DoD  dependents  school 
as  prescribed  in  §  71.5(c)(2),  below. 

(9)  If  DoD  dependent  students  are 
authorized  to  accompany  their  DoD 
sponsor  to  the  country  of  the  sponsor's 
assignment,  such  dependent  students 
ordinarily  will  not  be  entitled  to  space- 
required,  tuition-free  education  in  a  DoD 
dependents  school  in  a  different 
overseas  country  or  to  education  in  a 
non-DoD  dependents  school  at  U.S. 
Government  expense  in  that  different 
country.  Any  exceptions  to  this  policy 
must  be  approved  by  the  Director, 
DoDDS,  or  designee. 

(b)  Space-Available,  Tuition-Paying 
(Federally  Connected).  Under  Section 
1404(c)  of  the  "Defense  Dependents' 
Education  Act  of  1978",  if  the  Director. 
DoDDS,  or  designee,  determines  that 
space  is  available,  consistent  with  the 
local  military  commander's  policy 
concerning  access  to  the  installation  and 
agreements  with  the  host  nation,  other 
minor  dependents  in  the  categories 
specified  in  this  subsection  may  be 
enrolled  in  a  DoD  dependents  school 
upon  payment  of  tuition.  The  amount  of 
tuition  shall  be  determined  by  the 
Director,  DoDDS,  or  designee,  and  may 
not  be  less  than  the  rate  necessary  to 
cover  the  average  cost  of  enrollment  of 
children  in  the  DoD  dependents  schools. 
Clanfication  on  how  tuition  rates  are 
determined  is  contained  in  DoD 
Directive  4000.19  and  DoD  Instruction 
7230.7.  Minor  dependents  in  this 
category  may  be  enrolled  in  the 
following  priority: 

(1)  Minor  dependents  of  other  U.S. 
Government  agency  employees 
stationed  overseas. 

(2)  Minor  dependents  of  U.S.  citizens 
who  have  executed  contracts  or  who  are 
employed  by  parent  organizations  that 
have  executed  contracts  or  other 
agreements  with  the  Department  of 
Defense  when  the  applicable  contract  or 


agreement  authorizes  dependent 
education  on  a  tuition  basis  in  the  DoD 
dependents  schools.  A  copy  of  the 
document  authorizing  attendance  shall 
be  presented  to  the  appropriate  DoD 
dependents  school  official  at  the  time  of 
enrollment.  Examples  of  individuals 
whose  minor  dependents  are  covered  by 
this  paragraph  include: 

(i)  Nonappropriated  fimd 
instrumentalities  (universal  annual) 
employees. 

(ii)  Defense  contractor  personnel, 

(iii)  United  Services  Organizations, 
Inc.,  personnel. 

(iv)  American  Red  Cross  personnel. 

(3)  Minor  dependents  of  host-nation  or 
third-country  national  military  or 
civilian  persormel  accompanying  or 
serving  with  the  Military  Services 
overseas,  when  recommended  by  the 
major  overseas  commander  and  when 
approved  by  the  Director,  DoDDS,  or 
designee. 

(4)  Minor  dependents  of  other 
sponsors  who  are  serving  the  national 
defense  interest,  as  determined  by  the 
Director,  DoDDS,  or  designee. 

(c)  Space-Available,  Tuition-Free. 
Under  Section  1404(c)  of  the  "Defense 
Dependents'  Education  Act  of  1978",  the 
following  classes  of  DoD  dependent 
students  may  be  enrolled,  in  the  priority 
given  below,  in  DoD  dependents  schools 
on  a  space-available,  tuition-free  basis: 

(1)  Minor  dependents  of  military  DoD 
sponsors  who  are  stationed  in  overseas 
areas  to  which  their  dependents  are  not 
authorized  transportation  at  U.S. 
Govenmient  expense  or  minor 
dependents  of  civilian  DoD  sponsors 
who  are  not  entitled  to  a  living  quarters 
allowance  as  authorized  by  the 
Department  of  State  Standardized 
Regulations  and  DoD  1400.25-M,  when 
the  sponsors  elect  to  transport  these 
dependents  at  their  own  expense  to 
overseas  areas  in  which  the  sponsors 
are  stationed  (noncommand-sponsored 
dependents).  If  at  any  time  during  a  DoD 
sponsor's  overseas  assignment  that 
sponsor's  minor  noncommand- 
sponsored  dependents  become 
command-sponsored  or  the  sponsor 
acquires  minor,  command-sponsored 
dependents,  those  dependents  shall  be 
authorized  "space-required,  tuition-free" 
status. 

(2)  DoD  dependent  students  who  are 
dependents  of  DoD  sponsors  who  die 
while  intitled  to  compensation  or  active 
duty  pay  at  the  time  of  the  sponsor's 
death,  provided  that  the  surviving 
spouse  either  was  residing  in  an 
overseas  area  when  the  sponsor  died  or 
has  been  a  citizen  of  a  foreign  country 
and  returns  to  that  country.  The  DoD 
dependent  student  must  be  enrolled  in  a 
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DoD  dependents  school  either  within  1 
year  of  the  DoD  sponsor's  death  or,  if 
the  dependent  is  below  school  age  when 
the  sponsor  dies,  within  1  year  of  the 
dependent's  becoming  eligible  to  enroll. 

(3)  Noncommand-sponsored  DoD 
dependents  who  are  enrolled  in  a  DoD 
dependents  school  may  remain  in  a  DoD 
dependents  school  if  their  sponsor  is 
declared  missing  in  action  or  otherwise 
unlawfully  detained  for  as  long  as  the 
detention  or  missing  status  exists, 
subject  to  the  approval  of  the  Director, 
DoDDS,  or  designee. 

(d)  Space-Available,  Tuition-Paying 
(Nonfederally  Connected).  Under 
Section  1404(c)  of  the  "Defense 
Dependents'  Education  Act  of  1978",  the 
following  minor  dependents  may  be 
enrolled  in  a  DoD  dependents  school 
upon  payment  of  tuition  if  the  Director, 
DoDDS,  or  designee,  determines  that 
space  is  available: 

(1)  Dependents  of  U.S.  citizens 
residing  in  overseas  areas,  including 
dependents  of  retired  personnel,  or  of 
deceased  personnel  not  covered  in 

§  71.5(c)(2),  above. 

(2)  Dependents  of  foreign  nationals, 
when  there  is  no  objection  from  the  host 
nation  and  when  such  inclusion  does 
not  displace  or  prevent  inclusion  of  U.S. 
citizen-sponsored  minor  dependents 
seeking  admission  on  the  same  basis  at 
the  same  time. 

(e)  Education  in  the  Republic  of 
Panama.  Eligibility  requirements  for 
education  in  the  Republic  of  Panama  are 
prescribed  in  §  71.7. 

§  71.6    Responsibilities. 

(a)  The  Assistant  Secretary  of 
Defense  (Manpower.  Reserve  Affairs, 
and  Logistics)  shall  monitor  compliance 
with  this  part. 

(b)  The  Heads  of  DoD  Components 
shall  comply  with  this  part. 

(c)  The  Director,  DoD  Dependents 
Schools,  or  designee,  shall: 

(1)  Authorize  the  attendance  of  DoD 
dependent  students  in  DoD  dependents 
schools  or  approved  non-DoD 
dependents  schools,  or  provide 
correspondence  courses  at  U.S. 
Government  expense,  in  accordance 
with  this  part. 

(2)  Authorize  the  enrollment  of  other 
minor  dependents  in  DoD  dependents 
schools,  in  accordance  with  this  part, 
and  establish  priorities  among  those 
dependents  within  an  eligibility 
category. 

(3)  Provide  information  and  guidance 
to  DoD  sponsor  regarding  enrollment  in 
DoD  dependents  schools,  residence  in 
DoD  dependents  school  dormitories  or 
approved  non-DoD  dependents  schools 
dormitories,  enrollment  in  approved 


non-DoD  dependents  schools,  and 
receipt  of  correspondence  courses. 

(4)  Establish,  in  coordination  with  the 
supporting  installation  or  community 
commander,  commuting  areas  around 
DoD  dependents  schools  for  the  purpose 
of  determining  eligibility  for 
transportation  of  DoD  dependent 
students.  (See  DoD  4500.36-R.) 

(5)  Periodically  review  the  educational 
programs  in  approved  non-DoD 
dependents  schools  that  are  used  to 
educate  DoD  dependent  students  to 
ensure  that  these  programs  are 
satisfactory. 

(d)  Commanders  of  overseas 
installations,  military  communities,  or 
activities  shall: 

(1)  Advise  incoming  and  newly 
assigned  personnel  about  the  DoD 
dependent  schools'  commuting  areas 
and  the  extent  of  pupil  transportation 
service  supporting  the  local  DoD 
dependents  schools. 

(2)  Assist  incoming  and  newly 
assigned  personnel  in  obtaining  housing 
within  the  commuting  area  of  the  local 
DoD  dependents  school,  if  feasible. 

(3)  Advise  incoming  and  newly 
assigned  personnel  that,  if  adequate 
housing  is  available  within  the 
commuting  area  of  a  DoD  dependents 
sc:hool  and  if  the  DdD  bponsdr's  place  o( 
employment  is  also  reasonably 
accessible  from  that  commuting  area, 
tuition  assistance  will  not  be  available 
to  provide  education  in  approved  non- 
DoD  dependents  schools  for  minor 
dependents  of  DoD  sponsors  who  elect 
to  reside  beyond  the  commuting  area  of 
a  DoD  dependents  school,  (see  DoD 
4500.36) 

(4)  Inform  incoming  and  newly 
assigned  personnel  that  they  will  not  be 
reimbursed  for  unauthorized 
enrollments  in  non-DoD  dependents 
schools. 

§  71.7    Eligibility  requirements  for 
education  of  minor  dependents  and  other 
persons  in  the  Republic  of  Panama. 

(a)  The  "Panama  Canal  Act  of  1979" 
authorizes  the  extension  of  primary, 
secondary,  and  postsecondary 
educational  services  to  DoD  dependent 
students  and  other  categories  of 
dependents.  Basic  eligibility  policy  is 
described  in  §  71.5  of  this  part. 
Exceptional  eligibility  requirements  for 
education  for  dependents  in  the 
Republic  of  Panama  are  addressed 
below. 

(b)  Minor  dependents  may  be  enrolled 
in  DoD  dependents  schools  or  approved 
non-DoD  dependents  schools  in  the 
Republic  of  Panama  or  may  receive 
correspondence  courses  at  U.S. 
Government  expense  under  the 


conditions  and  in  the  priority  mdicaled 
below. 

[1]  Space  Required,  Tujtion-Free 
Education  and  Education  m  Approved 
Non-DoD  Dependents  Schools.  In 
addition  to  DoD  dependent  students 
entitled  to  receive  space-required, 
tuition-free  education  from  DoDDS 
under  I  71.5  of  this  part,  the  following 
minor  dependents  in  the  Republic  of 
Panama  are  authorized  "space-required 
tuition-free"  status: 

(i)  Minor  dependents  of  host-nation  or 
third-country  citizens  employed  by  the 
Departm.ent  of  Defense  and  paid  from 
appropriated  funds,  provided  that  such 
dependents  were  enrolled  on  a  tuition- 
free  basis  in  schools  operated  by  the 
former  Canal  Zone  Government  on 
September  30,  1979.  as  then  authorized 
for  residents  of  the  former  Canal  Zone. 
This  provision  applies  only  for 
uninterrupted  enrollments. 

(ii)  Minor  dependents  of  host-nation 
or  third-countrj'  citizen  employees 
transferred  to  the  Department  of 
Defense  on  October  1, 1979,  and  paid 
from  appropriated  funds  may  attend 
approved  non-DoD  dependents  schools 
in  the  Republic  of  Panama  at  U.S. 
Government  expense  when  such 
dependents  were  enrolled  in  a  non-DoD 
dependents  school  under  the  authority 
and  at  the  expense  of  the  former  Canal 
Zone  Government/Panama  Canal 
Company  on  September  30.  1979.  This 
provision  applies  only  for  uninterrupted 
enrollments. 

(2)  Space-Required,  Tuition-Paying 
Education.  Dependents  not  specifically 
authorized  tuition-free  education  in 
§  71.7(b)(1),  above,  or  in  §  71.5  of  this 
part,  when  such  dependents  were 
enrolled  in  schools  operated  by  the 
former  Canal  Zone  Government  on 
September  30, 1979.  regardless  of 
affiliation  or  citizenship  of  sponsors. 
This  provision  applies  only  for 
uninterrupted  enrollments. 

(c)  Persons  may  be  enrolled  in  the 
Panama  Canal  College  under  the 
conditions  and  in  the  priority  listed 
below: 

(1)  Tuition-Paying.  DoD-Sponsored 
Education.  All  students  at  the  Panama 
Canal  College  attend  on  a  tuition-payinj; 
basis.  The  Department  of  Defense  may 
assume  a  portion  of  the  tuition  cost  for 
full-time  students  who  are  minor 
dependents  of: 

(i|  .Military  DoD  sponsors  who  are  on 
active  duty  and  stationed  m  the 
Republic  of  Panama. 

(ii)  Civilian  DoD  sponsors  stationed  in 
the  Republic  of  Panama  who  are  paid 
from  appropriated  funds  and  who  have 
been  lawfully  accorded  the  privilege  of 
residing  permanently  in  the  United 
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States  as  immigrants  in  accordance  with 
the  United  States  immigration  laws  (8 
U.S.C.  "Aliens  and  Nationality"). 

(iii)  Members  of  the  Military  Services 
who  are  detained  by  a  foreign  power  or 
declared  missing  in  action  or  otherwise 
unlawfully  detained  for  as  long  as  the 
detention  or  missing  status  continues  to 
exist.  Under  these  circumstances, 
authorization  for  the  dependents  to 
remain  in  the  College  with  DoD  tuition 
assistance  must  be  obtained  from 
DoDDS  officials  and  the  local  military 
commander. 

[iv]  If  a  sponsor  discussed  in 
§  71.7(c)(1)  (i).  (ii).  or  (iii)  above,  is 
transferred,  retires,  or  dies  during  the 
college  semester,  the  sponsor's 
dependents  may  complete  the  current 
semester,  but  subsequently  shall  lose 
their  eligibility  to  attend  the  Panama 
Canal  College. 

(2)  Tuition-Paying— Other.  At  the 
discretion  of  the  Director,  DoDDS,  or 
designee,  and  when  consistent  with  the 
local  mihtary  commander's  policy 
concerning  access  to  the  area  of  military 
coordination  and  agreements  with  the 
RepubUc  of  Panama,  the  following 
categories  of  persona  may  be  enrolled  at 
the  Panama  Cax^  College  on  a  full-  or 
part-time  basis,  in  the  priority  given 
below  provided  the  applicant  meets 
academic  admissions  requirements. 

(i)  Active  duty  members  of  the 
Military  Services  who  are  stationed  in 
Panama  and  family  members  hving  with 
them  (unless  authorized  DoD-sponsored 
education  under  i  7\J[c)[\\,  above. 

(ii)  U.S.-citireng  employees  qjf  the 
Department  of  Defense  aiKi  other  U.S. 
Government  agencies,  including  the 
Panama  Canal  Commissioo.  and  family 
members  hving  with  them  (unless 
authorized  DoD-sponsored  education 
under  §  71.71(cKl).  above). 

(iii)  Host-nation  or  third-country 
citizen  employees  of  the  Panama  Canal 
Commission  or  other  US.  Government 
agency,  district  dentists,  religious 
workers,  and  family  members  living 
with  them,  when  such  persoas  were 
enrolled  in  a  Canal  Zone  school  on  a 
tuition-free  basis  or  under  the 
sponsorship  of  the  former  Canal  Zone 
Go venuneot /Panama  Canal  Company 
on  September  30. 1079.  as  was  then 
autb<Hi2ed  for  resi<ients  of  the  former 
Canal  Zone. 

(iv)  Minor  dependents  of  Canal  Zone 
Govemment/Paaama  Canal  Company 
host-natioo  or  thiixl-country  citizen 
employees  separated  through  reduction 
in  force  actios  aod  not  reemployed  by 
another  U,S.  Government  agency,  when 
such  dependeots  were  enrolled  in  the 
former  Canal  Zone  school  system  on 
September  3a  1979. 


(v)  U.S.  citizens  not  specifically 
addressed  above  who  reside  in  the 
Republic  of  Panama. 

;vi]  Host-nation  and  third-country 
citizens  not  specifically  addressed 
above  who  reside  in  the  Republic  of 
Panama  when  there  is  no  objection  from 
the  government  of  Panama  and  when 
such  inclusion  does  not  displace  or 
prevent  inclusion  of  U.S.  citizens 
seeking  ad-iussion  on  the  same  basis  at 
the  same  time. 
November  17, 1982. 
M.  S.  Healy. 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(A-2-FRL2241-1J 

Approval  and  Promulgation  of 
Implementation  Plans;  Sulfur-in-Fuei 
Revision  for  the  Norttieast  Petroleum 
Corporation,  Chelsea,  Massachusetts 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 

summary:  EPA  is  today  approving  a 
revision  to  the  Massachusetts  State 
Implementation  Plan  (SIP)  submitted  by 
the  Commissioner  of  the  Massachusetts 
Department  of  Environmental  Quality 
Engineering  (the  Massachusetts 
Department)  on  September  29, 1982.  The 
revision  will  allow  the  Northeast 
Petroleum  Corporation,  235  Eastern 
Avenue,  Chelsea,  Massachusetts,  to 
increase  the  sulfur  content  of  its  residual 
fuel  oil.  The  burning  of  less  expensive, 
higher  sulfur  content  fuel  oil  will  be 
concurrent  with  the  implementation  of 
permanent  energy  conservation 
measures  such  that  the  total  amount  of 
sulfur  oxide  emissions  from  this  source 
will  at  no  time  be  greater  than  before 
approval  under  this  Final  Rule. 
EFFECTIVE  DATE:  November  23. 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  McDooough.  State  Air 
Programs  Section,  EPA  Region  L  Room 
2111,  JFK  Federal  Building,  Boston. 
Massachusetts  02203.  (617)  223-5130. 
ADDRESSES:  Copies  of  the 
Massachusetts  submittal  which  is 
incorporated  by  reference  are  available 
for  public  inspection  during  regular 
business  hours  at  the  Environmental 
Protection  Agency.  Region  L  Room  2111, 
JFK  Federal  Building.  Boston, 
Massachusetts  02203;  Public  Information 


Reference  Unit,  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  D.C.  20460;  Office  of  the 
Federal  Register.  1100  L  Street.  N.W.. 
Room  9401.  Washington.  D.C.  20408;  and 
the  Department  of  Environmental 
Quality  Engineering,  One  Winter  Street. 
Boston.  Massachusetts  02108. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
approving  a  sulfur-in-fuel  relaxation  for 
the  Northeast  Petroleum  Corporation. 
Chelsea,  Massachusetts.  The  revision 
will  allow  the  Northeast  Petroleum 
Corporation  to  increase  the  sulfur 
content  of  its  residual  fuel  oil  from  0.28 
pounds  to  0.55  pounds  per  million  Btu 
heat  release  potential  (approximately 
equivalent  to  0.5%  and  1.0%  sulfur 
content  by  weight,  respectively) 
following  the  implementation  of 
measures  to  permanently  reduce  its 
energy  consumption  by  greater  than 
50%.  Fuel  consumption  is  being  reduced 
by  the  insulation  of  fuel  storage  tanks. 
The  burning  of  the  higher  sulfur  content 
fuel  will  be  concurrent  with  the 
implementation  of  permanent  energy 
conservation  measures;  therefore,  the 
sulfur  oxide  emissions  from  this  source 
will  at  no  time  be  greater  than  before 
approval  under  this  Final  Rule. 

This  sulfur-in-fuel  revision  is  being 
approved  pursuant  to  the  provisions  of 
Regulation  310  CMR  7.19.  "Interim 
Sulfur-in-Fuel  Limitation  for  Fossil  Fuel 
Utilization  Facilities  Pending 
Conversion  to  an  Alternate  Fuel  or 
Implementation  of  Permanent  Energy 
Conservation  Measures."  EPA  approved 
the  addition  of  this  regulation  to  the 
Massachusetts  SIP  on  March  19. 1981  (46 
PR  17551).  Regulation  7.19  specifies  the 
requirements  and  conditions  which 
sources  must  meet  in  order  to  qualify  for 
sulfur-in-fuel  relaxations  and  the 
procedures  which  the  Massachusetts 
Department  must  use  in  screening  the 
sources  to  determine  that  their 
emissions  will  not  violate  air  quality 
standards.  Facilities  rated  at  less  than 
250  million  Bta  per  hour  heat  input, 
which  are  currently  burning  residual  fuel 
nil  and  hare  imf>lemented  conservation 
measures,  are  eligible  to  increase  their 
sulfur-in-fuel  content  from  0.28  to  0.55 
pounds  per  million  Btu  permanently  if 
their  consumption  of  fuel  oil  is  reduced 
by  at  least  50  percent  Applications 
under  Regulatioa  7.10  are  reviewed  by 
the  Massachusetts  Department  for 
compliaooe  with  air  quaUty  standards. 
A  State  public  comment  period  is  held 
on  each  applicatioo. 

Further  details  on  Regulation  7.19  and 
EPA'9  reasoos  for  approving  it  were 
discussed  in  tbe  Notice  of  Proposed 
Ralemaking  (NPR)  published  on 
December  Id,  1080  (45  FR  82675).  In  the 
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NPR.  EPA  also  proposed  approval  of  all 
individual  sources  which  are  later 
determined  to  meet  the  eligibility 
requirments  of  this  new  regulation.  No 
comments  were  received  on  the 
proposed  approval  of  individual  sources. 
EPA  has  determined  that  the 
Massachusetts  Department  has 
approved  the  Northeast  Petroleum 
Corporation's  request  to  burn  higher 
sulfur  fuel  oil  in  accordance  with  the 
provisions  of  Regulation  310  CMR  7.19, 
and  agrees  that  no  air  quality  standards 
will  be  violated  by  the  burning  of  1.0% 
sulfur  fuel  oil  at  this  facility. 

EPA  finds  good  cause  for  making  this 
action  effective  immediately  because 
the  implementation  plan  is  already  in 
effect  under  State  law  and  imposes  no 
additional  regulatory  burden. 

As  noted  above.  EPA  published  a 
Notice  of  Proposed  Rulemaking  on 
December  16, 1980,  approving  both 
Regulation  7.19  and  all  individual 
sources  later  determined  to  be  eligible 
for  a  sulfur-in-fuel  relaxation  pursuant 
to  the  new  regulation.  In  addition,  the 
Massachusetts  Department  published  a 
notice  and  held  a  comment  period  to 
receive  comments  on  its  proposed 
approval  of  the  sulfur-in-fuel  relaxation 
at  the  Northeast  Petroleum  Corporation. 
Since  the  public  has  had  these  other 
opportunities  to  comment  and  since  the 
Northeast  Petroleum  Corporation  is  a 
small  source  (45  million  Btu  per  hour 
heat  input),  EPA  is  taking  final  action 
today  to  approve  this  SIP  revision 
without  first  publishing  a  new  proposed 
rulemaking.  EPA  believes  that 
publishing  a  new  NPR  is  unnecessary. 
Action:  Approve  the  SIP  revision  to 
allow  Northeast  Petroleum  Corporation 
to  increase  the  sulfur  content  of  its  fuel 
oil. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  this  action 
must  be  filed  in  the  United  States  Court 
of  Appeals  for  the  appropriate  circuit  by 
(60  days  from  today).  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Ozone,  Sulfur 
oxides,  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide 
and  Hydrocarbons,  Intergovernmental 
relations. 

(Sec.  no(a)  and  sec.  301(a)  of  the  Clean  Air 
Act.  as  amended  (42  U.S.C.  7410(a)  and 
7601(a))) 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 


Massachusetts  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1, 1982. 

Dated:  November  19,  1962. 
Anne  M.  Gorsuch, 

Admintstratnr. 

PART  52— [AMENDED] 

Part  52  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  W— Massachusetts 

1.  Section  52.1120.  paragraph  (c)  is 
amended  by  adding  subparagraph  (51) 
as  follows: 

§  52. 1 1 20    Identif  icatton  of  plan. 


(51)  A  revision  submitted  on 
September  29.  1982  by  the  Commissioner 
of  the  Massachusetts  Department  of 
Environmental  Quality  Engineering 
allowing  the  burning  of  fuel  oil  having  a 
sulfur  content  of  0.55  pounds  per  million 
Btu  heat  release  potential  at  the 
Northeast  Petroleum  Corporation. 
Chelsea,  Massachusetts. 

[FK  Doc   8:-.'i20<»4  Filed  1 1    J2^i  8  45  ami 
BILLING  CODE  6560-SO-M 


40  CFR  Part  123 
IW-2-FRL2241-8J 

Massactiusetts  Department  of 
Environmental  Quality  Engineering; 
Underground  Injection  Control 
Program;  Approval 

agency:  Environmental  Protection 

Agency. 

ACTION:  Approval  of  State  Program. 


summary:  The  State  of  Massachusetts 

has  submitted  an  application  under 
Section  1422  of  the  Safe  Drinking  Water 
Act  for  the  approval  of  an  Underground 
Injection  Control  (UIC)  program 
governing  Classes  I.  II,  III.  IV,  and  V 
injection  wells.  After  careful  review  of 
the  application,  the  Agency  has 
determined  that  the  State's  injection 
well  program  for  all  classes  of  injection 
wells  meets  the  requirements  of  Section 
1422  of  the  Act  and.  therefore,  approves 
it. 

EFFECTIVE  DATE:  This  approval  is 

effective  December  23, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  J.  Healey.  Drinking  Water 
Branch,  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Buildmg. 
Boston,  Massachusetts  02203,  (617)  723- 
6486. 

SUPPLEMENTARY  INFORMATION:  Part  C  of 
the  Safe  Drinking  Water  Act  (SWDA) 
provides  for  an  Underground  Injection 


Control  (UIC)  program  Section  1421  of 
the  SDWA  requires  the  Administrcitor  to 
promulgate  minimum  requirements  for 
effective  State  programs  to  prevent 
underground  injection  which  endangers 
drinking  water  sources  The 
.Administrator  is  also  to  list  in  thf' 
Federal  Register  each  State  for  which  in 
his  judgment  a  State  UIC  program  may 
be  necessan,'.  V.ach  State  listed  shall 
submit  to  the  Administrator  an 
app!icati;jn  which  contains  a  showmj^ 
satisfactorj'  to  the  Administrator  that 
the  State:  (i)  Has  adopted  after 
reasonable  notice  and  public  hearings,  a 
UIC  program  which  meets  the 
requirements  of  regulations  in  effect 
under  Section  1421  of  the  SDWA:  and 
(ii)  will  keep  such  records  and  make 
such  reports  with  respect  to  its  activities 
under  its  UIC  program  as  the 
Administrator  may  require  by 
regulations.  After  reasonable 
opportunity  for  public  comment,  the 
Administrator  shall  by  rule  approve, 
disapprove  or  approve  in  part  and 
disapprove  in  part,  the  State's  UiC 
program. 

The  State  of  Massachusetts  was  listed 
as  needing  a  UIC  program  on  March  19, 
1980  (45  FR  17632).  The  State  of 
Massachusetts  submitted  an  application 
under  Section  1422  on  August  16. 1982. 
for  the  approval  of  a  UIC  program 
governing  Classes  I.  II.  Ill,  IV,  and  V 
injection  wells  to  be  administered  by  the 
Massachusetts  Department  of 
Environmental  Quality  Engineering 
(MDEQE)  On  September  3.  1982  (47  FR 
38922),  EPA  published  notice  of  its 
receipt  of  the  application,  requested 
public  comments,  and  scheduled  a 
public  hearing  on  the  Massachusetts 
UIC  program  submitted  by  the  MDEQE. 
Neither  requests  for  public  hearing  nor 
requests  to  offer  testimony  at  such 
hearing  were  received  by  EPA. 
Therefore,  pursuant  to  the  provisions  of 
40  CFR  123.54(c).  the  public  hearing  was 
cancelled  on  September  21, 1982 
because  of  expressed  lack  of  sufficient 
public  interest. 

After  careful  review  of  the  application 
I  have  determined  that  the 
Massachusetts  UIC  program  suhmilted 
by  the  MDEQE  meets  the  requirements 
established  by  Federal  regulations 
pursuant  to  Section  1422  of  the  SDWA. 
and  hereby  approve  it. 

The  terms  listed  below  comprise  a 
complete  listing  of  the  thesaurus  terms 
associated  with  40  CFR  Part  123  which 
sets  forth  the  requirements  for  a  Stale 
requesting  the  authority  to  operate  its 
own  permit  program  of  which  the 
Underground  Injection  Control  program 
is  a  part;  and  may  not  all  apply  to  this 
particular  notice: 
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List  of  Subjects  in  40  CFR  Part  123 

Hazardous  materials,  Indiana — lands, 
Reporting  and  recordkeeping 
requirements,  Waste  treatment  and 
disposal,  Water  pollution  oontroL  Water 
supply,  Intergovernmental  relations, 
Penalties,  Confidential  business 
information. 

OMB  Review:  The  Office  of 
Management  and  Budget  has  exempted 
this  rule  from  the  requirements  of 
Section  3  of  Executive  Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act-  Pursuant  to  the 
provisions  of  5  U.S.C.  605(b),  I  certify 
that  approval  by  EPA  under  Section 
1422  of  the  Safe  Drinking  Water  Act  of 
the  appHcation  by  the  Massachusetts 
Department  of  Environmental  QuaHty 
Engineering  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  since  this  rule 
only  approves  State  actions.  It  imposes 
no  new  requirements  on  small  entities. 

Dated:  November  15, 1982. 
Anne  M.  Gorsuch,  1 

Administrator. 

[FR  Doc.  SZ-J20as  Filed  n-22-82:  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Ch.  101 
[FPMR  Temp.  Reg.  A-211 

Federal  Facility  Ridesharing  Program 

agency:  General  Services 

Administration. 

ACTION:  Temporary  regulation. 

summary:  This  regulation  implements 
Executive  Order  12191,  dated  February 
1,  1980.  It  prescribes  policy  and 
procedures  to  be  followed  by  executive 
agencies  in  promoting  ridesharing 
among  Federal  employees  and  reporting 
program  achievements.  The  intent  of 
this  regulation  is  to  promote  ridesharing 
as  a  means  of  conserving  fuel,  reducing 
pollutants,  reducing  traffic  ooogestion. 
providing  an  economical  way  ^r 
employees  to  commute  to  work,  and 
reducing  the  need  for  parking  at  Federal 
facilities. 

DATES:  Effective  date:  November  23. 
1982.  Expiration  date:  December  31, 
1983. 

FOR  FURTHER  MFORMATtON  CONTACT: 
Larry  Prisbee,  Federal  Fleet  Mangement 
Division.  Transportation  and  Public 
Utilities  Service  (202-275-1021). 
SUPPUMCNTARY  MFORMATtON:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 


major  rule  for  the  purposes  of  Executive 
Order  12291  of  February  17, 1981, 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  to  others;  or 
significant  adverse  effects.  GSA  has 
based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for,  and 
consequences  of,  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 
(Sec.  205(c).  63  Stat.  390:  40  US.C.  486(c)) 

In  41  CFR  Chapter  101,  the  following 
temporary  regulation  is  added  to  the 
appendix  at  the  end  of  Subchapter  A  to 
read  as  follows: 

General  Services  Administration, 
Washington,  DC  20405 

November  15, 1982. 

Federal  Property  Management 
Regulations  Temporary  Regulation  A-21 

To:  Heads  of  Federal  agencies. 
Subject:  Federal  Facility  Ridesharing 
Program. 

1.  Purpose.  This  regulation  establishes 
policy  and  prescribes  procedures  for  the 
Federal  Facility  Ridesharing  Program. 

2.  Effective  date.  The  regulation  is 
effective  upon  publication  in  the  Federal 
Register. 

3.  Expiration  date.  The  regulation 
expires  December  31, 1983,  unless 
revised  or  superseded. 

4.  Applicability.  The  provisions  of  this 
temporary  regulation  apply  to  executive 
agencies  and  Federal  facilities  of  such 
agencies  located  in  the  United  States. 

5.  Background. 

a.  Executive  Order  12191,  dated 
February  1, 1980,  established  the  Federal 
Facility  Ridesharing  Program.  The 
Executive  Order  assigned  primary 
responsibility  for  program  development 
and  implementation  to  the  General 
Services  Administration  (GSA)  in 
consultation  with  the  Department  of 
Transportation  (DOT).  The  objectives  of 
the  program  are  to  conserve  fuel,  reduce 
congestion,  improve  air  quality,  provide 
an  economical  way  for  employees  to 
commute  to  work,  and  reduce  the  need 
for  parking  at  Federal  facilities.  The 
primary  role  of  executive  agencies  is  to 
actively  promote  ridesharing  at  each 
Federal  facility. 

b.  A  Presidential  memorandum  for 
heads  of  executive  departments  and 
agencies  was  issued  on  February  1. 1980, 
instructing  agencies  to  take  all  feasible 


actions  under  current  law  to  provide 
ridesharing  incentives. 

c.  To  implement  the  provisions  of 
Executive  Order  12191,  GSA  issued 
Federal  Property  Management 
Regulation  (FPMR)  Temporary 
Regulation  A-16.  dated  October  14. 1980. 
which  established  policy  and  prescribed 
procedures  for  the  implementation  of  the 
Federal  Facility  Ridesharing  Program. 

d.  GSA  issued  FPMR  Temporary 
Regulation  A-16.  Supplement  1.  which 
extended  the  expiration  date  of  FPMR 
Temporary  Regulation  A-16  through 
December  31, 1981. 

e.  This  temporary  regulation  contains 
significant  changes  to  the  establishment 
of  goals,  objectives,  and  reporting 
requirements  contained  in  FPMR 
Temporary  Regulation  A-16.  These 
provisions  have  been  modified  to  reduce 
the  need  for  extensive  recordkeeping 
and  to  eUminate  the  use  of  GSA  Form 
3261  for  reporting  facility  ridesharing 
progress. 

6.  Definitions. 

a.  Ridesharing.  "Ridesharing"  means 
commuting  in  groups  of  two  or  more 
using  a  single  vehicle;  i.e.,  carpools, 
vanpools,  buspools,  mass  transit,  or 
other  multi-occupancy  modes  of  travel. 

b.  Ridematching.  "Ridematching" 
means  any  system  for  mapping  and 
matching  home  and  work  locations  of 
interested  commuters  to  identify 
prospects  for  ridesharing. 

c.  Facility.  "Facility"  means  either  a 
single  building  or  a  group  of  buildings  or 
work  locations  at  a  common  site. 

d.  Third  party  operator.  Third  party 
operator"  means  an  organization,  firm, 
or  individual,  other  than  an  employer  or 
employee,  who  owns  or  leases  vans  or 
buses. 

7.  Policy.  It  is  the  policy  of  the  Federal 
Government  to  promote  the  use  of 
ridesharing  at  all  Federal  facilities.  This 
promotion  will  include  active 
cooperation  with  local  and  State 
ridesharing  agencies  where  such 
agencies  exist.  In  the  process  of 
promoting  ridesharing,  the  Government 
shall  not  favor  or  endorse  one 
commercial  firm  or  nonprofit 
organization  to  the  exclusion  of  other 
commercial  firms  or  nonprofit 
organizations. 

8.  Employee  transportation 
coordinators.  An  employee 
transportation  coordinator  shall  be 
designated  at  each  Federal  facility  with 
100  or  more  full-time  employees  on  one 
shift.  (Agencies  are  encouraged  to 
appoint  coordinators  at  facilities  with 
less  than  100  full-time  employees  where 
such  a  coordinator  can  provide 
significant  benefits  to  the  ridesharing 
program.)  At  a  facility  occupied  by  more 


JMI 


Federal  Register  /  Vol.  47.  No.  226  /  Tuesday.  November  23.  1982  /  RuJes  and  Regulations       52707 


than  one  Federal  agency,  the  executive 
agency  having  the  largest  number  of 
employees  shall  have  the  lead 
responsibility  for  program  coordination 
and  implementation  for  all  the  Federal 
agencies  at  the  facility  and  will  provide 
the  employee  transportation 
coordinator.  Should  a  smaller  agent.y 
volunteer  to  provide  the  facility 
employee  transportation  coordinator 
the  lead  agency  may  transfer  this 
responsibility  to  the  smaller  agency  The 
employee  transportation  coordinator 
shall; 

a.  Promote  ridesharing  at  the  facility 
by: 

(1)  Publicizing  the  availability  of 
public  transportation: 

(2)  Communicating  employee 
transportation  needs  to  local  public 
transportation  authorities  and  other 

'organizations  (such  as  private  bus 
companies)  furnishing  multipassrnsei 
modes  of  transportation; 

(3)  Assisting  employees  in  joining  or 
forming  carpools  or  vanpools  employee 
owned  or  -leased,  directly  or  through  a 
third  party  operator  or  non-profit 
employee  organization); 

(4)  Utihzing  ridesharing  resoiirces 
provided  by  State  and  local  ndesharing 
agencies  and  participating  in  special 
ridesharing  events; 

(5)  Aiding  employee  participation  ir. 
lidematching  programs  (Where 
ridematching  programs  do  not  exist, 
action  should  be  taken  to  establish  the.se 
programs.); 

(6)  Publicizing  the  name,  location,  and 
telephone  number  of  the  employee 
transportation  coordinator,  utilizing 
bulletin  boards,  memorandri 
newsletters,  etc„  and; 

(7)  Establishing  ridesharing 
orientation  for  new  and  tr.mnferrinjj 
employees. 

b.  Maintain  an  employee 
transportation  profile  showing  Itie 
distribution  of  employee  transportation 
modes:  and 

c.  Prepare  a  facility  report  for  annu-n! 
submission  to  the  agency  coordinator 

9.  Ridesharing  goals.  Ridesharing 
goals  and  objectives  shall  be 
established  by  each  facility  employee 
transportation  coordinator.  This  will 
assist  the  employee  transportation 
coordinator  in  evaluating  the 
effectiveness  of  the  facility  ridesharintJ 
program. 

10.  Reporting  procedures 

a.  FaciJity  reports.  Each  executive 
agency  shall  issue  such  instructions  as 
may  be  necessary  to  obtain  ridesharing 
program  information  at  those  facilities 
where  the  agency  provides  an  employep 
transportation  coordinator.  The 
information  obtained  should  include 
methods  used  to  promote  ridesharing 


and  any  notable  achievements  or 
significant  barriers  encountered.  Each 
executive  agency  shall  maintain  a 
current  record  of  the  names,  addresses, 
and  telephone  numbers  of  their  facility 
employee  transportation  coordinators 
b.  Agency  reports.  The  head  of  each 
agency  shall  submit  to  GSA  by  April  Isi 
of  each  year  a  report  which  shall 
include: 

(1)  The  name,  address,  and  telephone 
number  of  the  agency- wide  employee 
transportation  coordmatur:  and 

(2)  A  narrative  on  actions  taken  and 
barriers  encountered  in  promoting 
ridesharing  within  the  agency:  and 

(3)  Information  on  any  notable  facility 
achievements. 

(4)  Reports  shall  be  submitted  to; 
F'ederal  Facility  Ridesharing  Program 
Federal  Fleet  Management  Division, 
Office  of  Personal  Property.  General 
Services  Administration,  Washington, 
nc  20406. 

The  report  prescribed  by  this 
regulation  has  been  cleared  in 
accordance  with  Subpart  101-11.11  and 
has  been  assigned  interagency  report 
control  number  025S-GSA-AN. 

11.  E\en!ptio!is.  Facilities  with  less 
than  1(X)  full-ti.me  employees  or  less  than 
101)  full-time  employees  on  the  largest 
shift  are  not  required  to  submit  an 
annual  report.  Agencies  shall  not 
subdi\ide  buildings,  groups  of  buildings, 
or  worksites  for  the  purpose  of  meeting 
the  exemption  standards. 

12.  Ridematching  systems.  Whenever 
possible,  agencies  shall  use  and  promote 
existing  ridematching  services.  Where 
ridematching  services  do  not  exist,  they 
shall  be  established,  preferably  in 
conjunction  with  nearby  facilities. 
Ridematching  systems  may  be  manual 
(eg,  bulletin  board,  locator  board)  or 
computerized.  All  systems  must  be  in 
compliance  with  the  Privacy  Act  of  1974. 

13.  Local  ridesharing  agencies 
Ridesharing  management  assistance  is 
available  from  local  ridesharing 
agencies  found  in  most  cities  throughout 
the  country  These  agencies  may  be 
sponsored  b>  State  of  local 
governments,  public  transportation 
authorities,  universities.  Chambers  of 
Commerce.  Councils  of  Governments, 
etc.  In  addition  to  providing  commuter 
matching  services,  these  agencies  have 
experience  in  local  ridesharing 
promotion  activities,  vanpool  and 
buspool  programs,  and  are  able  to 
manage  commuter  disruptions  such  as 
transit  strikes,  bridge  closings,  and  air 
pollution  alerts.  Federal  facilities  are 
encouraged  to  utilize  the  services  of  the 
local  ridesharing  agencies  to  the 
greatest  extent  possible. 

14.  Assistance  to  agencies.  Because  of 
the  large  number  of  Federal,  State,  local. 


and  private  sector  groups  involved  in 
the  promotion  of  rideshanng.  there  are 
many  different  resources  available  to 
Federal  agencies  interested  in  technical 
assistance  and  promotional  materials 
for  use  in  their  ridesharing  programs.  To 
aid  agencies  in  identifying  thesp 
resources.  GSA  has  designated 
ridesharing  coordinators  at  each  of  its 
regional  offices,  A  list  of  these 
coordinators  and  information 
concerning  the  national  program  oin  be 
obtained  by  contacting  the  officp  listed 
in  paragraph  10(b). 

15.  Effect  on  other  directives 

a.  Clean  .■\ir  .'\ct  In  (unsdictions 
where  State  or  local  implementation 
plans  for  air  quality  approved  or 
promulgated  by  the  Environrrjental 
Protection  Agency  (EP.^)  ha\e  placed 
employers  under  more  stringent 
guidelines  in  promoting  or  reporting 
ridesharing  efforts,  the  requirements  in 
the  air  quality  plans  shall  take 
precedence  over  this  regulation. 

b.  Federal  Standby  Conservation 
Program.  If  Federal  standby 
conservation  measures  are  enacted 
under  the  Emergency  Energy 
Conservation  Act,  those  measures 
relating  to  employer  efforts  in  promoting 
and  reporting  ridesharing  projects  shall 
take  precedence  over  this  regulation. 
Ray  Kline. 

Acting  .Administrator  of  General  Ser\  ices 

[FR  Doc.  »2- ,12040  riled  11-22-ltt  a«ain| 
BILLING  CODE  6e20-AM-M 


FEDERAL  EMERGENCY 
MANAGEWENT  AGENCY 

44  CFR  Part  67 

National  Flood  Insurance  Program; 
Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency. 

ACTION:  Final  rule. 

summary:  Final  base  (100-year)  flood 
elevations  are  listed  below  for  selected 
locations  in  the  nation. 

These  base  (100-year)  flood  elevations 
are  the  basis  for  the  flood  plain 
management  measures  that  the 
community  is  required  either  to  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insiiranre  Program  (NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 

the  Flood  Insurance  Rate  Map  (FIRM), 
showing  base  (100-year)  flood 
elevations,  for  the  community.  This  dale 
may  be  obtained  by  contacting  the  office 


1982 


JMI 
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where  the  maps  are  available  for 
inspection  indicated  in  the  table  below. 
ADDRESS:  See  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Brian  R.  Mrazik.  National  Flood 
Insurance  Program,  (202)  287-0237, 
Federal  Emergency  Management 
Agency,  Washington,  D.C.  20472. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determination  of  flood  elevations  for 
each  community  listed. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  (Title  XIU  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  90-448),  42  U.S.C.  4001- 
4128.  and  44  CFR  Part  67).  An 
opportunity  for  the  community  or 


individuals  to  appeal  this  determination 
to  or  through  the  community  for  a  period 
of  ninety  (90)  days  has  been  provided, 
and  the  Agency  has  resolved  the 
appeals  presented  by  the  community. 

The  Agency  has  developed  criteria  for 
flood  plain  management  in  flood-prone 
areas  in  accordance  with  44  CFR  Part 
60. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  final  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 

Final  Base  (IOC-Year)  Flood  Elevations 


local  community,  will  govern  future 
construction  within  the  floodplain  area. 
The  elevation  determinations,  however, 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adopts 
floodplain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  floodplain  and  do 
not  prescribe  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement;  of  itself  it  has  no  economic 
impact. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 
The  final  base  (lOO-year)  flood 
elevations  for  selected  locations  are: 


State 


Crt>/towr 'county  (Docket  No) 


City  of  Gaasdefi,  EtowaH  Coiintry  lFEMA-6015).. 


Source  of  floodiriq 


Location 


Coosa  i^iver    Just  downstream  of  confluence  of  Big  Willis  Creek 

Just  upstream  of  confluence  of  Big  Wills  Greek 

j  Confluerx»  of  t*3wlin  Br8r>ch  

Confluence  of  Town  Creek _ 

Just  downstream  of  Brooke  Avenue 

Just  upstream  of  soutliem  corporate  (imits  (aporoxi. 

matefy  2,100  feet  upstream  Soutfiem  Railway  Cfoss- 

ing) 

Just  upstream  of  Chestnut  Street 

Just  upstream  of  Tuscakx»a  Avenue 

Just  downstream  of  Noccakjla  Road 

Just  upstream  of  of  Noccalula  Road 

Just  upstream  of  Tuscaloosa  Avenue _ 

Just  upstream  of  Elmwood  Avenue 

Just  upstream  from  l*)rth  7th  Street 

Just  upstream  of  of  Doyle  Street _.. 

Just  downstream  of  Springfield  Avenue 


Big  Wills  Oeek ... 
Lfttle  Wills  Creek 


Black  Creek.. 


Town  Creek 

Nowlin  Braiv:h.. 


I  Depth  in 
feet  atjove 

ground 

•Elevation 

in  feed 

(NGVD) 


Greenway  Creek.. 


Maps  availaDie  'or  inspection  at  City  Hall,  90  Sroad  Street.  GadSLief   AiaLai'-a  35999 


Carifoma 


Areata  (Ofy).  Humbokfl  County.  FEMA-6121.. 


Jolly  Giant  Creek I  Intersection  of  K  Street  and  7th  Street  

Southern  Pacific  Railroad  .Crossir>g  of  17th  Street 

Janes  CieeK     ...._ Intersection  of  Q  Street  and  Zehndoer  Avenue 

Intersection  of  Madrone  Way  and  Maple  Lane  

Mad  Rivei         „_ |  Approximately  800  feet  west  along  Guintoli  Lane  from 

I      tfie  crossing  of  U.S.  Highway  101 


Maps  available  'or  mscection  at  Oepartmert  of  Planning;  736  P  Street.  Areata,  CatHornia. 


Flonda..._, 


North    PaJm    Beach    (Village)    Palm    Beach 
FEMA-6216. 


bounty,     Atlantic  Ocean-Open  Coast  . 


Atlantic  OcearvLaka  Worth 


Approximately  550  feet  east  of  the  point  where  Stale 
Road  No.  At  A  crosses  the  southern  corporate  limiu 

I  Eastern  end  of  Wettaw  Lane 

Eastern  end  of  Golfvww  Road 


•519 
•520 
•620 
•521 
•528 
•536 


■525 
•531 
•694 
•699 
•527 
•524 
•532 
•540 
•530 


•14 
•20 
•13 
•30 
■30 


•10 


■7 
•7 


Ma()S  available  for  inspectior  at  PuOlic  Services  Department,  645  P'osoenty  Faims  Poad.  North  Palm  Beach,  Florida. 


Flonda.. 


Volusia  County  (Unincorporated  Areas).  FEMA-6246.. 


Atlantic  Ocean— Open  Coast.. 


Atlan'ic  Ocean  Halifax  Creek/Intra- 
coastal  Waterway 


Atlantic  Ocean-Halifax  River/lntra- 
coastai  Waterway 


Atlantic  Ocearvlndian  River  North/ 
intracoastal  Waterway 


Approximately   150  fe«t  east  of  Intersection  of  Sea 

Bndge  Drive  and  State  Highway  A1A. 
Approximatety  500  feet  east  of  intersectkjn  of  Allard 

Street  and  South  Atlantic  Avenue. 
Approximately  500  feet  northeast  of  intersectkyi  of 

1 7th  Street  and  Central  Avenue. 
Approximately  200  feet  west  of  intersection  of  Dolphin 

Avenue  and  John  Arxlerson  Drive. 
Approximately  3,000  feet  west  akmg  Hightxidge  Road 

from  its  intersectton  with  John  Anderson  Drive 
Approximately  100  tMl  «MM  ol  Intersection  of  Capls- 

trano  Drive  and  Jotvi  Aftderton  Oriv*. 

Intersection  of  Egret  Street  and  Peninsula  Drive 

Intersectkxi    of    RMgewood    Avenue    and    Kathehne 

Street 

Sleepy  Holkjw  Drive 

Pelican  Drive 

Intarsectkm  of  Watts  Drtve  and  South  Atlanltc  Avenue  . 
Approximately  1,000  feel  (out^west  of  intersection  of 

1 7th  Street  and  Central  Avenue. 
Eastern  end  of  Myrtle  Avenue 


•9 

•11 

■11 

■4 

■5 

•4 

•7 
■9 

•7 
•7 
•7 

•B 
•6 
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tO«)«iin 
feel  above 

State 

Cltv'Wwi  county  (Docket  Mc  j 

SoofC^  0'  'i>od'ng 

l^ocalion 

around. 
'Beintion 
infeed   • 
(NGVD) 

Atlantic   Ocea^-MosOiBtD   LagotyV 
Atlantic  Ocean-Indian  Rtvef  

intersedian  oi  Oral  Avanie  «K]  Rlww  Ortwe 

•6 

emending  from  ttie  iriteraectton  o«  Ctnal  Avenue 
anO  R.ver  Dnve.  at  Oak  Hill  Docti^ 

App'oximately  1.000  feet  east  ol  ntersectnn  of 
County  Line  Road  and  U.S.  Highway  1. 

Approximately  1 .000  feet  east  of  ntenednn  of  Flor- 
ida East  Coasi  Railroad  and  trie  soutfiem  county 
limits 

•r 

•4 

•5 

Maps  available  for  inspectioo  at  Pubric  Works  Department.  136  N  Florida  Avenue.  DeLand,  Florida 


Ocero.  Town   Onondaga  County  (Docket  No   FEt^A-  i  Ooepda  uake 
6130) 

Ctiitienango  Creeft .. 

Mod  Creek 


Maps  avaitat>ie  lor  insfjeciicn  di  'ne  Tow^  -ta"   *^a.'r<  Street  Cicero.  I^w  York 


Entire  shoreline  witttin  convnuraly 

Confluence  with  Oneida  Lake _ 

Upstream  State  Route  31 

Upstream  corpcate  limits 

Downstream  corporate  limtts 

Upstream  Interstate  81 . 

Downstream  Soutti  Bay  Road - 


(National  Flood  Insurance  Act  of  1968  (Title  XIII  nf  Huusmg  and  Urban  Development  Act  of  1968).  effective  January  28,  1969  (33  FR  17804. 
November  28.  1968],  a.s  amended  (42  U  SC    40(r.-4K8):  Executive  Order  12127.  44  FR  19367;  and  delegation  of  authority  to  the  Associate 

Director) 

Issued:  November  4.  TtSl! 
Dave  McLoughlin, 
Acting  Associate  Dirvctur,  State  and  Local  Programs  and  Support. 

(FR  Due.  82-31738  Filed  11-22-82.  8:45  am| 
8ILUNG  CODE  6718-03-M 


44  CFR  Part  67 

National  Flood  Insurance  Program; 
Final  Rood  Elevation  Determinations 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Final  rule. 

SUMMARY:  Final  base  (100-year)  flood 
elevations  are  listed  below  for  selected 
locations  in  the  nation. 

These  base  (lOO-year)  flood  elevations 
are  the  basis  for  the  flood  plain 
management  measures  that  the 
i:ommur>ity  is  required  either  lo  <i(li)|il  o: 
show  evidence  of  being  already  in  effei  I 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  F1(kmI 
Insurance  Program  (NFIP). 
EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM), 
showing  base  (lOO-year)  flood 
elevations,  for  the  community.  This  dale 
may  be  obtained  by  contacting  the  office 
where  the  maps  are  available  for 
inspection  indicated  in  the  table  below 

ADDRESS:  See  table  below 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Brian  R.  Mrazik,  National  Flood 


Insurance  Program,  (202]  287-0237, 

Federal  Emergency  Management 
,\gency.  Washington.  D.C.  20472. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Managen^.erf 
Agency  gives  notice  of  the  findl 
determination  of  flood  elevations  for 
each  community  listed. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Uisas'er 
f'rotection  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-i48).  42  U.S.C.  4001- 
4128,  and  44  CFR  Part  67).  An 
opportunity  for  the  communit\-  or 
individuals  to  appeal  this  determination 
to  or  through  the  community  for  a  period 
of  ninety  (90)  days  has  been  provided. 
.No  appeals  of  the  proposed  base  flood 
elevations  were  received  from  the 
community. 

The  Agency  has  developed  criteria  for 
flood  plain  management  in  flood-prone 
areas  in  accordance  with  44  CFR  Part 
60. 

Pursuant  to  the  provisions  of  5  U  SC 
605(b).  the  Associate  Director  to  whon- 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 


Management  Agency,  hereby  certifies 
that  the  final  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  community,  will  govern  future 
construction  within  the  floodplain  area. 
The  elevation  determinations,  however, 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adopts 
floodplain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  floodplain  and  do 
not  prescribe  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement,  of  itself  it  has  no  economic 
impact. 

List  of  Subjects  in  44  CFR  Pari  67 

Flood  insurance.  Flood  plauis 
The  final  base  (lOO-ypar)  flood 
ele\aiu)ns  for  selected  'locations  are; 
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Final  Base  (100-Year)  Flood  Elevations 


Stale 


;i^v 'tQwr.  counry  (Dodtet  No.) 


ConnectKUt.. 


Source  ot  ♦'coding 


Location 


Tomnglon.     City.     LJtc^*Ield     County     (Docket     No      Nauqatuck  Rrvar 
FEMA-6356) 


West  Brancf^  Naugatuck  River 


Stilt  River .. 


Nicel  Mine  Brook  . 


GuH  Stream.. 


Downstream  corporate  llmrts... 
Bogue  Road  (upstream  side) .. 
Palmer  Street  (upstream  side) 
Confluence  of  East  Branch  Naugatuck  River  and  West 

Brancti  Naugatuck  River. 

East  Branch  Naugatuck  River  '  Confluence  wttti  Naugatuck  River 

East  Pearl  Street  (upstream  s«le) 

State  Route  4  (upstream  side) „ 

State  Route  4  (upstream  side) 

Duggan  Road  (upstream  side) 

Approximately  2.565  feet  upstream  of  Duggan  road 
Approximately  1,030  teet  downstream  of  East  Brancti 

Dam. 

Confluence  wrtti  Naugatuct<  River _ 

Prospect  Street  (upstream  side) 

Churcti  Street  (upstream  side) 

Woicott  Avenue  (upstream  side) 

Union  Hardware  Dam  (upstream  side).., 

Approximately  2,760  feet  downstream  of  Hodges  Hill 

Road. 

Confluerrce  of  Drake  Pond  Broolt 

Confluence  of  Han  Brook ..... 

Hall  Meadow  Brook  Dam  (downstream  side) 

Downstream  corporate  limits 

Greenwood  Road  (upstream  side) 

Harns  Drive  (upstream  side) 

Upsteam  of  Winsted  Road 

Confluence  with  West  Branch  Naugatuck  River, 

Crystal  Pond  Dam  (upstream  side) 

Town  Farm  Road  (upstream  side) 

Alien  Dam  (upstream  side) 

Confluence  with  Naugatuck  River 

Conrail  (upstream  side) _ 

Bellview  Avenue  (upstream  SKJe) 

U  S.  Route  202  and  Stale  Route  25  (upstream  side) 

(downstream  crossing). 
U  S.  Route  202  and  State  Route  25  (upstream  side) 

(upstream  crossing). 
Approximately  100  feet  upstream  of  Peck  Road 


#Depth  in 
feet  atx^ve 

ground- 

*  Elevation 

in  feet 

(NGVD) 


•515 
•619 
•525 

•532 

•532 
•532 
•557 
•597 
•656 
•718 
•775 

•532 
•554 
•586 
•603 
•631 
•675 

•741 
•786 
•843 
•709 
•717 
"729 
"734 
"641 
"726 
•770 
•787 
"527 
"568 
•605 
•641 


Maps  available  for  inspection  at  tne  Buildmg  Decan.'^enl  MuniciDa'  Building.  140  Mam  Street.  To'nngton,  Connecticut 


Town  of  Callahan.  Nassau  County  (FEMA-6376) '  AHigator  Creek Just  upstream  of  US.  Highway  1  Bndge 

I  Just  upstream  of  Seaboard  Coastline  Railroad  Bridge 


fioTida        

Maps  availatjie  for  msoecticn  a;  ^owp  Hall,  1'9  S'Di.t'-  <irgs  Road,  Callahan.  Flonda  32011 


Florida 


City  of  Femandina  Beach.  Nassau  County  (FEMA- 
6376). 


Atlantic  Ocean . 


State  Highway  200  extended  to  Atlantic  Ocean 


State  Higr>way  108  extended  to  Atlantic  Ocean. 

Atlantic  Ocean/Amelia  River  Dade  Street  extended  to  Amelia  River   

I  Alachua  Street  extended  to  Amelia  River 


Maps  3v  ailaljie  for  irspectiC  at  Cit-/  Hall.  204  Ash  Street,  Fernandina  Beach,  Florida  32034 


(Q  Creston,  Union  County  (Docl^et  No.  FEMA-6356) . 


Hurley  Creek .. 


Hurley  Creek  Tributary  . 


Maps  available  for  ■nspecTion  at  the  Cty  Clerk  s  Office,  City  Ha;' 


Lake  McKiniev 

Hurley  Creek  Peservoir 

'6  .Vest  A,v)ams,  Creston.  Iowa 


Just  upstream  of  Adams  Street  

Just  downstream  of  Spruce  Street 

Just  upstream  of  Spruce  Street ™ 

Just  upstream  of  Division  Street  

Just  downstream  of  Townline  Road  Dam  „. 

At  confluence  with  Hurley  Creek 

Just  upstream  ol  Spencer  Street 

Just  upstream  of  Prairie  Street 

About  880  feet  upstream  of  Prairie  Street.. 

Shoreline 

Shoreline    


(C)  Har'an,  Shelby  County  (Docket  No.  FEMA-6376). 
I 
Maps  available  for  inspection  at  tr-e  City  Clerk's  Office.  City  nail   nar'an   lowa 


West  Nisnr-aDof^a  River.. 


About  1  25  miles  downstream  of  State  Route  44  . 

Just  upstream  of  State  Route  44 

About  11  miles  upstream  of  State  Route  44 

West      f^;ik      /Vest      Nishnabotna     About  0  67  mile  downstream  of  Plumb  Street 

River  I  About  0  08  mile  upstream  of  Plumb  Street , 


iC)  Pacific  Junction,  Mills  County  (Docket  No.  FEMA-  '  Missoun  River 
6376) 

Pony  'Cieek 


About  4,400  feet  upstream  of  US.  Highway  34 

About  9,100  feet  upstream  of  U.S.  Highway  34 

About  1,400  feet  downstream  of  Burlington  Northern 

Railroad. 
About   2,700   feet   upstream   ol   Burlington   Northern 

Railroad. 


Macs  available  lor  inspection  at  City  Hall.  Pacific  JunctKjn  lowa 


(Uninc  I   Poriawattamie  County   iDocket   No    FEMA-     Keg  Creek 
6356). 

West  Ntshna£X)tna  River.. 


IJ  M  I 


About  1  1  miles  downstream  of  County  Road  L-66.. 

About  0  38  mile  upstream  of  Courrty  Road  L-66 

About  1.300  feet  upstream  ol  US.  Highway  6 

Atxxjt  2  7  miles  upstream  of  U.S.  Highway  6 


•788 
•860 


•16 
•18 


•16 

•15 
•12 
•11 


•1,245 
•1,254 
•1,257 
•1,260 
•1.275 
•1,250 
•1,256 
•1,271 
•1.274 
•1.244 
•1.286 


•1.187 
"1.191 
•1.195 
•1.197 
•1.200 


•961 
•964 
•961 

•967 


•1,179 
"1.186 

"1,076 
"1,086 


Maps  available 
Kansas 


Maps  available 


•1,245 

•1.254 

•1,257 

•1,260 

•1,275 

•  1 ,250 

•1.256 

•1,271 

•1.274 

•1.244 

•1.286 

•1,187 

•1,191 

•1,195 

•1,197 

.... 

•1.200 

•961 

•964 

rn 

•961 

m 

•967 
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Final  Base  (100-Year)  Flood  Elevations— Continued 


Slate 

City'town.county  (Docket  No  i 

Source  0^  floodnp 

Location 

#Dept^  m 
laei  aocr^ 

ground 

'  f  ievation 

If  tee! 

(NGVDi 

• 

Eas:    B^a-^c^    v\est    Nisfinabolna 

River 

Missouri  Rivef 

About  0  5  mile  downst^am  ol  County  RoxJ  630.. 
About  1  4  miles  upstream  ol  County  Road  G30        _    ._ 
About  0,6  mile  downstream  o(  Stale  Highway  83    . 
Just  downstream  o(  Interstate  8C                    

•1.106 
•1.112 
•1.130 
•1.137 

About  0.9  rmle  downstream  of  S-.ate  Migrn»ay  83. 

About  0.5  mite  upstream  of  Slate  M^J(^way  83  

At  downstream  county  boundary                   

•1.134 

•1.141 

•972 

About  6.800  feet  upstream  of  rx>nr\  couity  Ixxrictarv 
About  800  teet  upstream  o'  confijencf  wit-  Wsvjw 

Rfver 
Just  upstream  ol  U  S  Hignwav  2^5 

•1.002 
•975 

•1.003 

Mosquito  Creek..._ 

Mosquito  Creek  Bypass,    ,     ,. 

About  1  1  miles  upstream  ot  CounN  Hicjhway  G66 
About  0.8  mile  downstrear^  o'  Cnicaoc    Rocic   Island 

and  Pacilic  Railroad 
JusTtipstream  of   Ciicaoo    R.:^rk     sia-ic   av   Padfic 

Railroad 
Atx3Ut  3.0  miles   Ocwisi'ea^^    of   Stale   Highway   191 

(downstream  crossing) 
Just  upstream  of  County  Road  (i30 

•1.0?9 
•991 

•990 

•1.021 

•1  057 

About  0  7  mile  upstream  of  State  Higtiway  191  (near 
City  of  Neola) 

Atwut  0.8  rr»ie  downstream  ol  divergence  with  Mos- 
quito aeek 

At  dwergence  witti  Mosquito  Crefik 

Moutli  at  Mosquito  Creek 

•1,099 

'1.086 

•1.068 

•1.068 

•1.101 

#3 

#3 

03 
#3 
#3 

Neola  Creek 

Boyer  River). 

Shallow   Flooding    (Overflow   from 
Pigeon  Creek  i 

About  0.8  mile  upstream  ol  mouth 

Intersection  of  County  Road  G14  and  County  Road 

L19 
Area  lust  east  of  Boyer  Rwei  ana  west  of  Inteistate 

29  and  Interstate  80  Intercfunge. 
Area  just  east  of  Interstate  29.  west  of  mnx  Central 

Gulf  Railroad  and  about  3.500  feet  north  of  Inter- 
state 80 
Area  atxjut  1.500  feet  nortti  of  intersection  between 

Hlinois  Canual  Gulf  Raii-oad  and  Crucago  and  North 

Western  Reload 
At  the  CtMcago  and  Nortti  Western  Railroad  crossing 

over 

IWaps  available  for  inspection  at  the  County  Auditor's  Office,  Pottawattamie  County  Courthouse.  227  South  Sixth  Street.  Council  Bluffs.  Iowa 

Kansas    

(Uninc  )  McPherson  Coun^/  (Docket  No,  FEMA-6376) 

About  0  8  mite  downstream  of  Old  U  S    Highway  81 
Bypass. 

Just  upstream  of  Otd  US  Highway  81  Bypass „ 

Just  upstream  of  Missoun  Paafic  Railroad 

About  0-95  mile  upstream  of  Durst  Street „ 

At  confluence  with  Black  Kettle  Creek 

Black  Kettle  Creek  Tributary  No  l  ., 
Galva  Oain 

•1.468 

•1.473 
•1,477 
•1  475 

About  1.650  teet  upstream  of  confluence  with  Black 

Kettle  Creek 
About  430  feet  downstream  of  City  of  Galva  corporate 

limit 

At  City  of  Galva  corporate  limit 

Just  downstream  of  Union  Pacific  Railroad 

•1.477 

•1.533 

•1,535 
•1.325 

Smoky  Hill  River „ 

About  0.14  mile  upstream  of  First  Street 

•1  326 

About  1.2  tvHet  downstream  of  Washington  Street 

Just  upstream  of  Washington  Street 

•1.373 

•1  377 

About  0  74  mile  upstream  of  Washington  Straal      _.    .. 

•1  379 

Smoky  Hill  Rrver  Tributary  No   1  

About  too  feet  downstream  of  Fifth  Street  

*1  388 

Just  upstream  of  i.^ss-ou-'  Pa~'ic  Raii'^act  'L-pst-tsa^ 

cfossmg). 
About  100  feel  downsi'^am  oi  Stale  >■■  ,jnwa.  4        

•1.392 
•1.408 

Maps  available  for  msoection  at  the  County  Courthouse,  Bok  945   McPne-son   Kansas, 


City  of  Bossier  City,  Bossier  Pansh  (FEMA-6356) , 


Alligator  Bayou,. 

Benoit  Bayou  ,,. 


Bossier  City  Ditch.. 


Hemdon  Ditch.. 


Just  upstreatm  of  U  S   Highway  79-80  Westbound , 

Approxirr'atety   400   teet    downst-na-    ot    c,-«»nacres 

Bojie^a'd 

Just  downst'eaTi  o'  Ba  ie,  D've  

Just  up*5t-earr  o*  6,inine  Dn^e „ ,      

Just  upst'ean^  o'  Aalier  Avenue..... 

Conti..iencp  o'  Hernoon.  Dii;-  and  Macks  Bavoij  S«q- 

ment  B 


Lateral  B-1 ,  Just  oo»*nstri-an^  of  Illinois  Centra]  Gui!  Radroad.. 

Just  upst'eat^  o'  Stiea  Road     

Lateral  B-4... !  Just  dowstreaT^  of  Airline  Dnve 

Lateral  C  18  


Gail  Street 


Kten.ded 


Macks  Bayou  Segment  A „ Just  jpst'eam  ot  Go  de"-  Meadow  Dnva.. 

fi/acks  Bayou  Segment  B  Just  Oow^sfeam  o'  f^a'tr  Road  i       

Mack  s  Bayou  Segment  D  Just  upstrean^  oi  Thi-a  Street  &out^ 


Mack  s  Bayou  Segment  E 
Macks  Bayou  Segment  F 


Macks  Bayou  Segment  G 
Macks  Bayou  Segment  H 


Just  upstream  ot  North  Gale  Road 
lust  downstrea,'^  ot  inousrnai  Drr^re  Gate 


Just  upstream  of  industrial  Dnve 

Jusi  upstrea,™  o'  Westbound  U  S   Higtiways 

JusI  downstream  ot  Swan  Lake  Road 

Just  upstream  of  Profit  Lane  Bndge 

Just  jpst'eam  of  Interstate  Highway  220 


•163 
•170 

•164 
*168 

•167 

"■* 

•16; 

•168 
•168 

•168 
•157 
•198 


•167 
•180 

•181 

•164 
•165 
•186 
•186 
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Final  Bas£  (100- Year)  Flood  Elevations— Continoed 


'dty'tow^-courtv  iDockPt  No) 


Souroe  ot  flooding 


Location 


-r 


Macks  Bayou  Lateral     

New  High  School  Ditch 

Red  Chute  Bayou  (upstream).. 


Golden  Meadow  Drive  extended  

Just  downstream  ot  Benton  Road 

Just  upstream  of  Illinois  Central  GuH  Railroad 

Just  downstream  ot  Kansas  City  Southern  Railroad 
Just  downstream  of  Long-Allen  Bridge  (Texas  Street) 
Just  upstream  of  Shady  Grove  Drive  


Bad  Rr.=r       

Shady     :j'jve    O^dti    and    Macks 
Bayoo  Seqmort  C 

Shallow  'iocding ,  IntersectKjn  of  Malvern  Street  and  Shiloh  lane 

I  Intersection  of  Belle  Grove  Dnve  and  Mortti  Side  Drive 


#  Depth  in 
feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 


Maps  available  for  inspection  at  Oty  Hall,  635  BarKsdale  Boutevard.  Bossier  City.  Louisiana  7i  n 


ou^^a  Town   of  Delcanbre  Vermilion   and   'bena   Parishes  I  Vernmlion  Bay/Delcambfe  Canal Just  upstream  of  Southern  Pacific  Railroad.. 

(FEMA-6366'  '  ' 

Maps  available  lor  irspectcn  at  ^own  Hall.  107  North  Railroad,  Deicir^b'e   Louisiana  70528, 


Town  of  Erath  Varmiton  Parish  (FEUA-6356) Vermilion  Bay/Tigre-Bay At  the  intersection  of  Broadway  (Highway  685)  and 

I      Highway  14, 


Louisiana  — 

Macs  available  lor  .r^oeclion  at  'own  Hat.  ns  We«  Edwards,  EraBi   Louisiana  70533 


,^,o^n=  Town  of  Mandeviiie    S>    Tammany  Pansh  (FEMA-     Lake  Ponfchartrain Along  the  seawall     

^"^^^  I     ^^g,  I  1  Along  lllmiois  Central  Gulf  Railroad,. 

Maps  available  'or  nsoecticn  at  Town  Hall,  3101  Eist  Causeway  a*p<oa.,-   Mandeviiie,  Louisiana  70448. 


Town  o<  Scott  Lafayette  Pansb  (FEMA-6356).. 


Lateral  F2  , 
Lateral  F,.- 


Wesl  Coulee  Mine,. 


Approximately  650  *eet  upstream  lion*  Provost  Dnve       | 
Approximately  310  feet  downstieam  from  GL  Landry 

Road,  I 

At  the  intersection  o1  Wheat  Ci'cie  and  Mills  Street       ,,l 


Maps  available  lor  inspection  at  Town  HaH.  bons  CM)  Road.  ScoO,  Louisiana  70583, 


Maryland 


I  CacI  County  iVKXket  No    FEMA-6.TSW 


Northeast  River 
F»  ^ivBr     :. 


Boherr.ia  River 

Back  Croek 

Susquehanna  Rver,. 


Chesapeake  Bay  - .|  Shoreline  from  confluence  of  the  Sassafras  River  to 

Rocky  Point. 

Shoreline  from  Rocky  Poml  to  contluence  ol  the 
Susquehanna  River 

Entire  shoreline  within  corporate  limits    

Styxeiine  from  Turkey  Point  to  Greenbush  Point 

Shoreline  'rom  Stony  Point  to  confluence  o!  Litfie  Elk 
Creak, 

Entire  shoreline  witTpin  corporate  limits    

Entire  shoreline  witfiin  corporate  limits   

StvxeBne  from  contluence  witti  Chesapeake  Bay  to 
State  Route  276  (extended). 

Town  of  Port  Deposit  northern  corporate  limits  (ex- 
tended) 

Canal  Road  (extended)  

Pnvate  Road  (extended)  - 

Contluence  of  Octoraro  Creek      _ - 

Conowmgo  Road  (downstream  side)    

Town  of  ElKton  northern  corporate  limits..- 

State  Route  279  lupstream  side) 

Ricketts  Mill  Road  (upstream  side) -.... 

Pnvate  Road  (extended)      - - 

Interstate  Route  95  (downstream  side)       

Town  of  Northeast  northern  corporate  limits    

Confluence  of  Little  Northeast  Creek _, 

U  S,  Route  40  (downstream  side)         — 

Chessie  System  (downstream  side)   - 

Confluence  with  Northeast  Creek - 

Mechanics  Valley  Road  (upstream  side),,.- 

Chessie  System  (downstream  side) 


Big  Eld  -"?^ 


Northeast  Creek , 


Little  Northeast  Creek 
unto  Elk  Creek — 


Stone  Run  Tributary  1 


Mill  Creek . 


West  Siancti 


Stijrx"  p.^n  ''bu'jiv  3 
Maps  available  lor  ir^spection  at  'r^  C«cM  Comity  Counriouse.  f^oom  210,  Elkton,  Maryland 


Fkm   oonfhjanca   wth   Iha    Elk    River   lo   CONFIAiL 
lupstream  side). 

Mood  Tissue  Bndtfs  (i^Mtraam  ade) ~ 

Confluence  of  Dogwood  Run     _ 

Confluence  with  Stone  Run „ 

Mount  Street  (upstream  side) 

Town  of  Rising  Sun  downstream  corporate  limits 

State  Route  273  (downstream  side) 

Town  of  Perryvitte  corporate  limits - 

U  S  Route  40  (upstream  side) _ 

Reservoir  Road  (upstream  side) 

Jackson  StatKjn  Road  (upstream  side) 

Principle  Road  (upstream  side)  - 

State  Boundary  - — 

Chestnut  Drive  (upstream  side)  ™. — _.._...., 

Ctiessie  System  (upstream  side) _.._ _ 

Confluence  with  Stone  Run 

State  Route  273  (upstream  side) - 


Micrngan 


(C)    Same    Creen     Cainoun    Counry     iDo*,~iiet 
PEMA-6356). 


•a  ar^a/oc  =^iver 


aame  Creek  Rrrer 


At  downstream  corporate  limits  

About  1.200  feet  upstream  of  Kendall  Street 

About  2,650  feet  downstream  of  Columtna  Avenue,, 
About  8,475  feet  upstream  of  Columbia  Avenue     ,, 

Al  confhjence  with  Kalamazoo  River 

Just  upstream  of  Conrail  (near  Ovision  Street) 


•159 
•169 
•161 
•163 
•166 
•159 

•167 
•168 


•12 


-16 
■12 


•33 
■36 


•38 


'11 
•12 

•12 

•11 
•12 

•12 

•12 

'12 

•15 

'18 
•27 
•30 
•38 
•27 
•36 
•41 
•52 
•64 
•17 
•37 
*38 
•72 
•37 
•52 
•80 
'12 

•16 
•22 

'275 
•303 
•316 
•340 
•74 
•105 
•163 
•222 
•284 
•107 
•125 
•153 
•275 
'311 


•804 
'812 
'832 
'837 
•812 
•825 
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#  Depth  in 
feet  above 

ground. 

'Elevation 

tn  feet 

(NGVD) 


M59 
•169 
•161 
•163 
•166 
•159 

•167 
•168 


•12 


-16 
•12 


•33 
•36 


'11 

'12 

•12 

'11 

'12 

■12 

•12 

•12 

•15 

•18 

•27 

•30 

•38 

•27 

•36 

•41 

■52 

•64 

•17 

•37 

•38 

•72 

•37 

■52 

•80 

L 

•12 

•16 

•22 

•275 

•303 

•316 

•340 

'74 

•105 

•163 

•222 

•284 

•107 

•125 

•153 

•275 

•311 

•804 

•812 

•832 

•837 

•812 

... 

1      '825 

Final  Base  (100-Year)  Flood  Elevations— Continued 


Spefry  Drain . 


Ju5i  jpstream  al  Venina  Dan 

a;  upstream  coiponte  Imlls 

At  r,CHJth      , .  

Jjs:  oownsiream  ol  MichKjar  Avenue.. 

Jus"  Lipslream  ot  Michigan  Avenue _ 

Jus:  upstrtiam  of  Limil  StreM 


Jusi  jpstreaTi  of  Waubascon  Road.. 

iAI  upstream  corpcare  li^v     ,.___. 
Al  mou^ 
Al  (tvergence  with  Spem,  Drain 
I  „.^„ At  downstream  corporate  UrvA 

I  I  Al  upstream  coTwrate  limit „ 


#'.">eptr  m 
fe*-!  arx-rve 

"  r  w*valvTrt 
ir.  leel 
(NGVD) 


Maps  available  for  inspection  at  ttie  City  Hall,  East  Michigan  Avenue  at  East  Division  Street,  Battle  Creak.  P*chigan 

I^ourry    (Docnet    Nc      Mtnges  Brook „ 


Michigan.. 


(Twp.)   Battle   Creek,    Calhoun 
FEMA-6356> 


Goquac  Lake,. 
Maps  available  tor  inspection  al  the  '~i<r  Mali   359  A'   Temto'iai  Road,  Bariie  Creek,  Michigan 


Just  upstream  of  Interstate  94 , 


About  SO  feet  upstream  of  Riverside  Dnve 

AtxMt  SO  feet  upstream  of  C^xtol  Avenue.  &W. . 

'  Just  downstream  ot  S,  Mnges  Road 

i  Just  upstream  of  S.  Mmges  Road 

j  Just  downstream  o»  Wattons  Road  __ 

J  Stwreline _ „ 


Nebraska.. 


(V)  Yutan  Saunaers  County  (Docket  No,  FEMA-6356). 


Upper  Clear  Creek 


Platie  River  (Riverward  o'  Levee).. 


Clear  Creek _ About  400  feet  downstream  ot  County  Road  (at  south- 
ern extraterritorial  tmit) 

Just  downstream  of  State  Highway  92 

Just  upstream  of  State  Highway  79?     

Just  upstream  of  Union  Pacific  Railn»<i 

Just  downstream  of  County  Road  (at  western  entrater- 
ritonal  bmit), 

Al  mouth _ 

Just  upstream  of  Burlington  (*)rtt)em  Railroad     

Just  downstream  of  County  Road  lai  northern  extraler- 
ntonal  hmit). 

Just  south  of  HiflsKie  Avenue  at  eastern  e^tratemiorial 
bfmt 

About  3.000  feet  north  ol  Hillside  Avenue  al  eastern 
extratefritohal  hmit. 

Platte  River  (Landwa'd  o<  Leveei ,  About  3,000  feel  north  of  Hillside  Avenue  at  eastern 

extratemtonal  hmit 

Just  sooth  of  County  Road  at  norttieastem  axtratem- 
I      tonal  hmit 


Maps  available  for  inspection  at  ttie  Village  Hall,  Yutan   NetirasKa 


New  Hampsture,. 


Hancock,   Town;    Hillsborough   County   (Docket   No. 
FEMA-6356) 


Contoocook  River.. 


Downstream  corporate  limits. . 


At  Foresi  Road  „ „ 

Upstream  corporate  hnnts 

Moose  B'ook _ [  Approximately  100  feet  downstream  of  Dm  Road 

Upstream  of  Longwew  Road 

Appronrrtatefy  3.0(X)  teat  upstream  ol  Longview  Road... 
Fe'Quson  Brook Approximately  7.600  feet  downstream  at  Stale  Road 

137 

Downstream  o'  Stale  Route  '3^  iSanci  -"i   Road), 

Approximaieiv  7r)0  teet  u.'rstrea'"  o'  S-,aie  "lou'e  137 

Hosipv  S'ook „ AoproKimaleiy   ',200  'eei  o^wnsfoar^  ^'  -^unts  Pond 

Roaa 
Upstream  Hunts  Pono  Road 
Approxtrriateiy  900  feet  upstream  o'  n^r-ts  -,->r.o  Rciac: 


Maps  available  (or  inspection  at  the  Selectmen's  Office.  Hancock.  Now  Hampshire 


New  Jersey  i  Bass  River   Township:  Burlington  County  (Docket  No    '  Great  Bay       '  Muliica  Rive'  sno'c-dne 

FEMA-6356) 

Maps  available  for  inspectior  at  the  Municipal  Building.  New  Gretna,  New  Jersey 
New  Jersey 


FreeTiold.  Township    Monmouth  County  (Docket  No      Wanasquan  River 
FEMA-6376) 


Tnbutary  A  to  Manasquan  Rve- 

Tnbutary  B  to  Manasquan  R'ver 

TntKitary  C  to  Manasquan  Rivei 
(3ebois  Creek ....___...._..... 


Corporate  limits 

Downstream  oi  oeorgia  Road 

Confluence  wth  Tnbutary  A  tc  Manasquan  River  ... 

Confluence  with  Manasquan  River 

Downstream  o'  E'ton  Aoetphta  Road „ 

Approiimaleiy    i  950  feet  upstream  of  Elton  AOetpfM 
Road 

Confiuerice  wIt^  Manasouar'  flrvei    

Downsfeam  ol  Elton  AOelphia  Rrmrt  ,  , 

Downstream  ot  Buckirygt^m  Way   „ 

Jpstream  ot  Wmctiesief  Drri/e 

Confluence  with  Manasquan  River 

Downstream  o<  Elton  AOelphia  Road 

Upstream  ot  Did  Post  Road  

Confluence  with  Manasquan  River 

Upstream  o'  Elton  AOelpTna  Road 

Dowristream  ol  Three  Brooks  Road „ 

Downstream  of  V^illow  Brook  Road  

Aooroximate'y  120  feel  upstream  of  Part  Avenue 


*82B 
*830 
•808 

•8'1 
•819 
•824 
'849 
•8S0 
•807 
•810 
'812 
'818 


■864 

'873 
'888 
*906 

•912 
•920 
•912 


•1.141 

•1.146 
•1.1S2 
'1.163 
'1.180 

•1.143 
•1.148 
•1.173 

•1.126 

•1.130 

•1.130 

•1.132 


•685 
•690 
•824 
•835 
•836 
•724 

•737 

•753 

■1  169 

'1,194 
•1,196 


'9 


•78 
•88 
'93 
•93 
•106 
•■  '8 

■&4 

•106 

'115 

•130 

•80 

'101 

'110 

•7B 

•89 

■102 

•113 

•122 
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Slate 


Cily/lown/coontv  (Docket  No  ) 


Source  of  ftocxling 


TnbuTary  to  Dubois  Creek 

Burhes  Creels „. 

Appetegate  C/eek   


Location 


Yeflow  B'ook 


Tributary  lo  Yeliow  BrooK.. 
Wemrock  Brook   


Weantaconk  Creek.. 


McGe^lairds  Brook 


South  BrarKh  Tepehemus 
Brook 


Upstrearri  of  Center  Street   „ 

Conttuence  wrtb  DetxMS  Creek 

Downstream  of  Three  Brooks  Road 

Confluence  with  Debois  Creek 

Approximately  3.000  feet  upstream  of  Halls  Mill  Road... 

Confluence  with  DetxHS  Creek 

Downstream  of  Ttvee  Brooks  Road _ 

Upstream  of  Willow  Brock  Road _ 

Corporate  limits _.„._ „..-. 

;  Downstream  of  Camille  Lane „ 

Upstream  of  Randolph  Road - 

Confluence  with  Yelk)w  Brook ;. 

Upstream  of  Paulett  Drive „ 

Corporate  limits 

Upstream  of  Wemrock  Road _..__ ._ 

Upstream  of  State  Route  33 i 

Corporate  limits _ 

Downstream  of  Interstate  Route  9 

Upstream  of  Waterworks  Road 

Upstream  ofGordons  Corner  Road _ 

Corporate  limits  - 

Upstream  of  Waterworks  Road 

Upstream  of  Gordons  Corner  Road  — ..._ 

Corporate  limits  - 

Upstream  of  Silvers  Road 

Approximately    75    feet    downstream    of    Rot>er1sville 
Road. 


#  Depth  in 
feet  above 

ground 

*ElevatK)n 

m  feet 

(NGVD) 


Maps  available  lor  »ispection  at  »>e  Municipal  Plaza.  Scnank  Road.  Freehon  Sew  jersey. 


.j  Village  of  Asrtaroken.  Sufto*  County  <FEMA-6333) Long  Island  Sound 


From  Eaton's  Neck  Point  to  600  feet  east  of  Eaton's 

Neck  Lighthouse. 
From  600  leet  east  of  Easton  s  Neck  Lighthouse  to 

tlie  southern  corporate  limit 
East   ol   the   intersection   of   Asharoken   Avenue   and 

Bevin  Road. 


Maps  are  available  for  inspection  at  me  Village  Hall.  One  Asfiaroken  Avenue,  Asharoken-Northpon,  New  York. 


^Jew  Vork  j  Belle    Terra.    Village.    Suffolk    County    (Docket    No      Long  island  Sound  

I      FEMA-6356).  Port  Jefferson  Hartxjf- 

Maps  avail^le  for  inspection  at  the  Village  Hall.  Belle  Tarre.  I^ew  York. 


Entire  shoreline ., 
1  Entire  shoreline  . 


j  Conquest.  Town,  Cayuga  County  (Oockei  ^*o   FEMA-     Seneca  River. 

6376) 
'  Barge  Canal ... 


•138 

■94 
•106 

■91 
•102 

•93 
■102 
•116 

•99 
•106 
•115 
•102 
•108 
•104 
•109 
•118 
•108 
•121 
■135 
•140 
•102 
•111 
•114 
•105 
•113 
•119 


•15 
•16 

■13 


•16 
•11 


New  York 


Downstream  corporate  limits  

Confluence  with  Barge  Canal — 

I  Confluence  wrth  New  York  State  Barge  Canal.. 
Confluence  with  Seneca  River.  _ 


Maps  available  for  mspection  at  the  Off«»  of  the  Town  Clerk,  fjiier  Roao.  Port  Byron,  New  York. 


•384 
•384 
•384 
•384 


I  City  al  Glen  Cove,  Nassau  County  (FEMA-6333) Hempstead  Harbor 


Dosoris  Pond... 


From  Matinicock  Point  to  eastern  corporate  limits i  "20 

From  Soundbeach  Drive  extended  to  Southland  Dnve  '  •  1 7 

extended. 

From  Glen  Cove  landing  to  southern  corporate  limits    .1  '14 

From  Birch  Lane  extended  to  eastern  corporate  hmits  •  1 6 

From  Oanas  Island  Road  to  Birch  Lane  extended            ,  '15 

From  Lattingtown  Road  to  1,100  feet  north  of  Latting-  j  '16 

town  Road,  ' 


Maps  are  avaoable  tor  nspectnn  al  Itw  Gty  Hall,  Bndge  S»eet.  Qlen  Cove.  Now  Voifc. 


Hem  York 


Jewell,   Town    Greene  County   flDocket   No    '^FMA-     Schoharie  Creek 
63761 


Upstream  corporate  limits 


East  KIR , 


Appraomately  6.000  teet  dotunabaem  ol  Oeming  Hoed. 

Carr  Road  (upstream) ^ _ 

Approxiraataty  S.100  leet  upstream  of  confluence  with 

East  Kril, 

Confluence  with  East  Kill - 

Downstream  oorporate  Hi  nils 

Scrlbner  Hoflow  f^oad  (downstream) 

/^aproKlmaWly    8,700   teet   downstream   ot    Schriboer 

Hollow  Road, 
Approximately    2.4(X)     leet    upstream    of     Beechers 

Comer's  Road. 

State  Route  296  (upstream) 

Approximately  5.0(X)  feet  downstream  State  Route  296 


Maps  available  tor  xispection  at  the  "^own  House.  Route  23C   jeweil   New  rork 


Little    Fans,    Cily,     Herkuner    County    (Docket    No.     Mohawk  River.. 
FEMA-6356). 


Right  Criannei  ol  Monawk  River 
Nydol  Canal 


At  downstream  corporate  limits 

Downstream  of  Dam 

Upstream  of  South  Ann  Street „.....„.«,.«.«....« 

Upstream  corporate  limits 

Approximately  4,000  feet  upstream  of  upstream  corpo- 
rate limits 

At  downstream  confluence  with  Mohawk  River 

Upstream  confluence  with  Mohawk  River 

At  Lock  17E _ 

Confluence  with  Mohawk  River   _ 


•1,544 

•1406 

•1,468 
■1,434 

•1,403 
•1,374 
•1,816 
•1,722 

■1,678 

•1,649 
•1,610 


•330 
■339 
•360 
•373 

■374 

■364 
■373 
•368 
■373 


Maps  available  for  inspection  at  Crty  Hall,  Easi  Mam  Street,  ^^ttse  Fai's,  NeNv  lork 


UMI 


#  Depth  in 
feet  above 

ground 

'Etevatwn 

in  feet 

(NGVD) 


•138 
•94 

•106 

■91 

•102 

•93 

■102 

■116 

•99 

■106 

■115 

■102 

•108 

•104 

•109 

•lis 

•108 

■121 
•135 
■140 
•102 
•111 
•114 
•105 
■113 
■119 


•15 
■16 
■13 


•16 

•11 


•384 
•384 
•384 
■384 


•20 

•17 

■14 

•16 
•15 
■15 


•1.544 

•1406 

•1,468 
•1.434 

•1.403 
•1.374 
•1.816 
•1,722 

■1,678 

•1,649 
•1,610 
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Final  Base  (100- Year)  Fuxjd  Elevatkjns— Continued 


state 

1 

Caty/lown/ county  (Dockpt  No  ) 

SooTe  of  fioo<*ng 

f  1  >.-pfr  in 
Lnr»l»on                                                 ./»'« 
;      (NGVD) 

New  York _ 

VAIIage  o<  North  Haven.  SuHo*  County  FE^A^  6111).. 

Stwlter  tstand  Sound .    _ 

Fwm  Gieasor   C't>-''    ■■     tt»     wntije^ce  «nlh  .Stork 

Farm  Creei- 

From  Tynoai  Point  lo  f  d'num  Pond  _ 

From  50C  lee;  nonriwes    r  .-:ywfr  *..  .^c  ^n\f¥vu^  \o 

Soutr,  I  ,.■■■>  R.jad 
Ai  Manof  rV've  pitenoeo 

At  fresh  ^^ry^ri 

Noyack  Bay  _ 

•9 
•11 

•9 
•9 

Northeast  o'  fie  mtefsection  aH  South  Fary  noad  and 

Fraih  Pono  Roaa 
From  Gieasor  Poini  to  Short  Beach  Ftoad  _     . 

•9 

•>o 

Sag  Hartxir  Cove „ 

Ffom  Shor  Beacfi  Ooao  to  Sooth  Ferry  Road _. 

•9 

Maps  are  availaOie  lor  ins<3ection  al  the  Village  HaB.  Mam  Street,  bag  naiDor   New  York. 


North  Dakota _ J  Flasher  (Cny)  Morton  County  FeMA-6356    1  Louse  Creek I  Intersection  of  College  Street  and  tsl  Street.. 

Maps  are  availatile  for  inspection  at  the  Dty  t-lall.  Flasher.  North  Dakota. 


Pennsylvania.. 


Mannetm.     To»»rvsnip.     vork     County     lOocKet     No    '  Codo'us  Creek.. 

FEMA-6356) 


Tntxjtary  No.  1. 


Map'j  ace  ava^laDie  for  mspectton  at  the  Township  Murtcioal  Building,  tylanheim,  Pe.insylvania 


Confluence  with  West  Branch  Codorus  Creek 

Legislative  Route  66154  (upstream) 

S  "s'^eirr  Road  (upstream) 

K  liTiiHei  Road  (upstream) ____.. 

f'er^nana  ooad  (?nd  rrossmg)  (upstream) 

Snyoei  Wih  Roac  luDsireem) — — ^____ 

Pennsyiva'tia  ftouie  ^16        — __™_™«___^^_ 

Wool  Mill  Road  ti^traam) 

Glenvilie  Road  (upstream)  „__ „ 

WoHgang  Sctiool  Road  (upstream) 

Confluence  with  Codorus  Creek 

Fam  Road  (upstream) _ __. 


Approximately    1  550   feet  downstream  ot  Wool 

Road. 
Wool  Mill  Road  (upstream) 


South  Carolina.. 


Town  of  Edisto  Beach  CoMelon  County  (FEMA-6376) 


Atianti':  Ocean.. 


Nitei section  (4  Lourse  Street  and  McOonkey  Boulewtl 

Intersection  of  Pomt  Street  and  Edisto  Street 

Intersecson   of    McContiey    Boutevard    and   Oeoaota 
Street. 


Mass  a;e  avaiiat}ie  for  .r.spec;  on  ai  the  Town  iiail,  wruie  Cap  ana  ie<>  Street.  Edisto  Beach.  South  Carolina  29438. 
Texas  


City  of  Clear  Lake  Slxxei  uaiveston  LA)i.^ty  (FEMA- 
6356) 


Clear  Lake.. 


At  intersection  of  Ivy  Road  and  C:iear  Laka  Road 

20  feel  west  of  intersection  of  Forest  Road  and  Oak 

Road. 
At  iniersection  of  Maple  Road  and  Ivy  Road 


Maps  available  (or  irwpeciion  ai  the  City  Ha».  Gaieoa  Par*    'eras 


Texas 


City  ol  nitcrKLocK.  Gaivosior,  i  ou'ity  iFEMA-6356) 


Maps  available  lor  inspection  al  City  Haii.  ?«23  Highway  15,  Hitchcock   Te«as  77563, 
Texas  


Low*?!  Hh:"^^"".*;  Bd/ou 

Upper  HiQi-.a-i^  Bavou  (flooding  on 
this  st'eam  due  10  Galveston 
Bay). 

Marchand  Bayou 


Jus)  upstream  of  Fairwood  Road .. 
Just  t^Maam  o)  Detaney  Road.... 
Just  upstream  of  Rural  Road 


Just  upstrearr.  ot  tviai'-  Street . 


Unnamed  Tributary  3 _ '  .lust  upstream  ot  Deianuy  Road _ _ 

'^4^PIo>'"1ately  160  (eel  downstraaiB  \JI  Tampla  Ome ., 


vaiago  o<  Jamaica  Beach.  Gakreston  County  (FEMA- 
63S6) 


Gulf  of  Mexico '  inte'section   of   Bea^^-    rnrr.f,o,   Roa<5   an<l    Jamsics 

Beac^  '^oaa 
intersectior'   o*   Sa^      .  •■    •  -ts<-   ^  :,ac   a'-ic   ^u<:^a''*^f 
I       Dnve 
Intersectior  of  Jor^^'  ^H.■■^  ":..»':  a'lS  •:jj'-'\h'vh*'  'y-v- 
Intersectior  of  Jamaica     ..t:  "oac  S'^c  ^s'  'ime  v\.iv 

intersex"!  O'-  ot  ^ort.jQa   / t-^C   ^-\'H'^"-^    MS'' 

Maps  available  for  inspection  at  Village  Hall.  16628  San  Luis  Road,  Jamaica  Beach.  Texas  77551. 


•t906 


•620 
•529 
•542 
•553 
•576 
'596 
•649 
•663 
•692 
•709 
•656 
•674 
•700 

•728 


•11 
M2 
•18 


•11 
•11 


Maps 

available  toi  mspection  at  €it\'  Hail  93i  Cp<;ar  S'.^^yt 

Clear  Lake  Shores.  Texas  77565 

Texas.. 

'  Galena  PsrH.  City  Hanis  County 

1  Docket  No.  FEMA- 

Htintinn  Bl*yOU 

Downsueam  corporate  limits  to  Port  Terminal  Rairoad 

Upstream  corporaie  limits _ ., 

Downstream  corporate  Imits  to  upstream  side  of  Hot- 
land  Street 

•12 

•15 

•12 

6384). 

Panther  Creek _ 

•12 
•18 
•12 


•12 

•12 
•13 


•16 

•15 


•13 
•12 


•330 
•339 
•360 

•373 
•374 

•364 
•373 
•368 
•373 
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State 


CStv'town/ccKjrty  (Docks'  No ) 


Texas I  City  o<  KemaH.  Galveston , County  (FEMA-6356).. 


Clear  Lam  

Maps  availatjte  tof  mapecnon  at  City  Ha«.  602  Bradford  Street.  «'enah,  Texas  77565 

Send  comments  to  Mayor  James  A   Foster  or  Maude  CioaKey   C^T-y  CterV.  P  0   Box  8'  ^  ^e^rd^^.  'exas  77565 


At  corner  of  Kipp  and  East  3rd  Street 

Ai  cornet  of  Bradford  and  East  6tn  Street... 
At  HartKX  Lane  extension  ar>d  Clear  Creek.. 


Maps  available  for  inspection  at  tne  Town  Mall.  Cedar  Blutt   vifgirna 


Virgmta 


Rxrhlands.    Town    Tazewell    County    (Docket    No 

FEMA-6376). 


Clinch  River.. 


Tnbutary  to  Clinch  River.. 


Town  Hall 


Big  Creek.. 


DowT>stream  corporate  limits 

Upstream  of  U  S.  Route  460  (downstream  crossing) 

Upstream  of  Second  Street 

Upstream  of  Virginia  Avenue 

Upstream  corporate  limits 

Confluence  with  Clinch  River „..., 

Downstream  of  Burnett  Street  

Confluence  with  Clinch  Rrver 

Upstream  of  City  Street  

Upstream  of  Lake  Park  Drive _„............„....™., 

Upstream  of  Hill  Creek  Road 

1  Upstream  corporate  limits , 

ConftuerK:e  with  Clinch  Rrver , 

Upstream  of  Fifth  Street   , 

Upstream  Norfolk  and  Western  Railroad 

Upstream  of  Slate  Route  67 , 

Upstream  corporate  limits , 


Maps  availapie  for  inspectjon  at  the  Town  Hall.  2i^  Ratlroad  Avenue.  Ric.'^ianda.  Virginia. 


West  Virginia ^  iDhio  County  (Docket  NO.  FEMA-a378) Ohio  River 

1  !  W^eiing  CreeK 

Maps  available  'or  inspection  at  the  Oty  County  Building   ^oorr  2' 5   A"^o«iirg.  West  Virginia. 


Downslream  corporate  limits.. 

Upstream  corporate  limits 

At  Shafer  Avenue     

Upstream  corporate  limits 


West  Virginia 


Wetzel  County  (Docket  No  FEMA-6376).. 


JMI 


Ohto  River . 


Doolin  Run.. 


At  downstream  county  boundary 

'  Confluence  of  Fistung  Creek 

Confluence  of  William  Run  

Upstream  of  Hannibal  Lock  and  Dam 

Downstream  of  upstream  county  bouridary 

[  Confluence  with  Fishing  Creek  

Approximately  2.400  feel  upstream  State  Routes  7 
and  20 

Approximately  4,300  feet  upstream  State  Routes  7 
and  20 


•13 

•11 
•13 


Vermoot 

Highgate,  Town  Franklin  County  (Docket  No.  FEMA- 
6356). 

■102 

At  Mississippi  National  WikJIite  Refuge  Boundary 
Approximately  6.800  feet  upstream  Mississippi  Nation- 
al Wildlife  Refuge  Boundary 
At  confluence  of  Hungerford  Brook  

"10? 

•107 
•124 

•150 

• 

Upstream  Highgate  Falls  Dam 

Approximately    5.000    feet    upstream    Highgate    Falls 

Dam 
Approximately    10.000   feet   upstream    Highgate   Falls 

Dam. 
Approximately    17,(X)0   feet   upstream   Highgate   Falls 

Dam 

Upstream  County  Route  6 

Approximately  5,000  feet  upstream  County  Route  6 
At  upstream  corporate  limits 

•181 
■182 

•192 

■195 

•212 
•217 
•219 

Maps  available  lor  inspection  at  the  Towi 

,  Clerk  5  Offk;e,  Municioat  BwWing.  R.F.D 

1,  Highgate,  Vermont 

Virgirna            „.        Cedar    Shift     Town    T47ew*»ll    Co<^ntv    i^o^Kfrt    No. 

Clinch  River 

Downstream  corporate  limits 

•1  939 

FEMA-637 

6) 

Middle  Creek _ 

Indie/1  Creek „« 

Upstream  3rd  crossing  Norfolk  and  Western  Railroad 

Downstream  City  Street 

Downstream  6th  crossing  Norfolk  and  Western  Rail- 
road, 

Upstream  corporate  linuls  - _ 

Downstream  State  Route  631  

•1,947 
•1  951 
•1,976 

•1  998 
•1  951 

Upstream  corporate  limits 

Downstream  State  Route  631     

•1,992 
•1  954 

Upstream  corporate  limits .„ 

•1  969 

•1  920 
•1,924 
•1,930 
•1,934 
•1,940 
•1,922 
•1,932 
•1,920 
•1,925 
•1,954 
•1,969 
•1.983 
•1.929 
•1,930 
•1.944 
•1  972 
•1,996 


•662 
•663 
•693 
•699 


•634 
•636 
•637 
•638 
•640 
•636 
•636 

•653 


#  Depth  in 
feel  above 

ground. 

"Elevation 

in  feet 

(NGVD) 


•13 

•1 1 
•13 


■102 

•102 
•107 

•124 
•150 
•181 
■182 

•192 

•195 
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Final  Base  (100-Year)  Flood  Elevations— Contin.jed 


State 


Oty' town  county  (Dw  t-et  Mo.) 


Source  of  ftoo*^nQ 


Vacs  avaHiatxe  lot  ins|>ecBoo  at  me  WeCsal  Ooonty  CourltKiuse.  New  Va 


I  Fisfrng  Oeefc.. 


Location 


Aiiproximately  7.300  feet  upstream  State  Fkxiles  7 
and  20. 

Downstream  al  downskaani  floporaK'  >>■"  rs         

t^stream  of  ii|iili«— i  LuqiuUfc  Inv's  leni 


#Dapa)  in 
•eel  above 

ground 

'Bevakon 

inleel 

INGVO) 


•679 

•636 
•636 


iN.itional  Flood  Insurance  Act  of  1968  (Title  XHl  of  Mousing  and  Urban  Dtn-eioprnpni  ,\rt  of  1968),  effective  J-hiu.'-\  :.n  tjh<4  I'n  }-y  ;-;-«t4 
November  2a  1968),  as  amended  |42  U.S.C.  4(X11-4128|:  F.xecutr.e  Order  12127.  44  FH  n.ifi:"  and  delegation  oi  h,''-t»\  'f.  'h,  A..,ociate 
Dnectorj 

Issued:  .\ovember  4.  1982.  ■" 

Dave  VIcLoughlin, 

Al:1ii:i>  Associate  Director.  State  and  Local  Pro^^rams  and  Support 

|I-"R  Doc:   8.;-.11"39  Kilr'd  11-23^2.  8:15  ^m\ 
BILLING  CODE  6718-03-M 


•212 
•217 
•219 


•1.939 

•1.947 

•1951 

•1,976 

•1  998 

•1,951 

•1.992 

•1.D54 

•1.969 

•1  920 
•1.924 
•1.930 
•1,934 
•1,940 
•1,922 
•1,932 
•1,920 
•1,925 
•1.954 
•1.969 
•1.983 
•1.929 
•1.930 
•1.944 
•1  972 
•1.996 


•662 

•663 
•693 
•699 


•634 
•636 
•637 
•638 

•640 
•636 
•636 


•653 
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Proposed  Rules 


Federal   Register 

Vol,  47.  No.  226 

Tuesday,  November  23.  1982 


This   section   of  the   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed   Issuance   of   njles   and 
regulations.   The   purpose   of   these   notices 
is   to   give   interested   persons   an 
of)porturuty  to  participate  in   the  oile 
making   prior   to   the   adoption   of   the   final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 


5  CFR  Part  720 

Affirmative  Employment  Programs 

agency:  Office  of  Personnel 

Management. 

action:  Proposed  rule. 


summary:  This  proposed  revised 
regulation  eliminates  from  regulation  the 
requirements  on  the  data  and  method  to 
be  used  for  making  determinations  of 
underrepresentation  which  must  be 
included  in  Federal  Equal  Opportunity 
Recruitment  Program  (FEORP)  plans.  It 
directs  the  user  to  consult  the  Federal 
Personnel  Manual  for  guidance  on 
making  the  determinations  of 
underrepresentation. 
DATES:  Written  comments  must  be 
received  by  December  23.  1982. 
ADDRESSES:  Send  or  deliver  comments 
to:  Assistant  Director,  Office  of 
Affirmative  Employment  Programs 
Workforce  Effectiveness  and 
Development  Group,  Office  of  Personnel 
Management,  Room  7528,  1900  E  Street 
N.W..  Washington.  D.C.  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtestine  M.  Boardley,  Office  of 
Affirmative  Employment  Programs.  (202) 
632-6256. 

SUPPLEMENTARY  INFORMATION:  5  U  S.C. 
7201  requires  the  establishment  of  a 
recruitment  program  aimed  at 
eliminating  the  underrepresentation  of 
minorities  in  the  various  categories  of 
civil  service  employment.  It  defines 
underrepresentation  as  a  "situation  in 
which  the  number  of  members  of  a 
minority  group  designation  within  a 
category  of  civil  service  employment 
(i.e..  occupation  groupings  within 
general  schedule  grades  and  prevailing 
rate  schedule  pay  categories)  constitutes 
a  lower  percentage  of  the  total  number 
of  employees  within  the  employment 
category  than  of  the  percentage  that  the 
minority  constituted  within  the  labor 


force  of  the  United  States,  as 
determined  under  the  most  recent 
decennial  or  mid-decade  census,  or 
current  population  survey." 

Under  the  law.  the  Equal  Employment 
Opportunity  Commission  fEEOC)  had 
initiril  resp(jnsibility  to  is^^ue  program 
guidelines  prior  to  the  Office  of 
Personnel  IVIanagemenfs  (OPM) 
publication  of  implementing  regulations. 
Those  "Guifielines  for  the  Development 
of  a  Federal  Recruitment  Program  to 
Implement  5  U.S.C.  7201.  as  amended,"' 
which  were  transmitted  to  OPM  on 
December  12,  1978,  included  a 
requirement  fr.r  agencies  to  use  local 
civilian  \dbni  force  (CUF]  data  in  making 
determinations  of  underrepresentation  if 
the  local  percentage  for  a  particular 
minority  group  was  higher  than  the 
group's  representation  in  the  national 
CLF.  In  addition,  these  guidelines  added 
women  to  the  coverage  of  the 
recruitment  program.  On  April  13,  1979, 
OPM  published  regulations  at  5  CFR  720 
(44  FR  22029-22036)  which  included 
provisions  on  determining 
underrepresentation  identical  to  those 
included  in  EEOC's  guidelines. 

In  December  1979,  the  EEOC  issued 
Management  Directive  702.  "Instructions 
for  Affirmative  Action  Program  Plans  for 
Minorities  and  Women."  which 
reiterated  the  requirements  for 
determining  underrepresentation  under 
the  Federal  Equal  Opportunity 
Recruitment  Program  (FEORP).  In 
January  1981.  after  experience  with  the 
application  of  its  instructions,  EEOC 
revised  its  affirmative  action  guidance 
in  Management  Directive  707. 
"Instructions  for  Affirmative  .'\ction 
(Equal  Employment  Opportunity) 
Program  Plans  for  Minorities  and 
Women  for  Fiscal  Years  1982-1986." 
MD-707.  among  other  things,  changed 
the  instructions  to  eliminate  the 
requirement  for  use  of  CLF  data  with  the 
higher  percentage  of  minorities  and 
women.  It  also  superseded  the 
requirement  for  FEORP  to  use  the  data 
with  the  higher  percentage.  To  avoid 
confusion  and  to  eliminate  duplication, 
EEOC  and  OPM  had  agreed  that  the 
same  data  for  determinations  of 
underrepresentation  will  be  used  for 
both  FEORP  and  the  Equal  Employment 
Opportunity  Plans  required  under 
Section  717  of  Title  VU  of  the  Civil 
Rights  Act  of  1964,  as  amended. 

Since  EEOC's  requested  clearance  for 
MD-707's  new  interagency  reporting 


requirements  was  denied  by  the 
National  Archives  and  Records  Service 
(NARS)  on  May  6,  1981.  OPM  published 
plans  in  its  regulatory  agenda  of  July  31. 
1981  (46  FR  39150-39153).  which 
proposed  to  revise  5  CFR  Part  720  to 
simplify  data  requirements  relating  to 
FEORP,  in  that  OPM  would  provide  all 
data,  including  calculations  of 
underrepresentation,  that  agencies 
needed  to  implement  the  program. 
However,  on  August  12, 1981.  NARS 
gave  an  interim  conditional  clearance  to 
EEOC's  instructions  (MD-707)  as 
amended  by  the  flexibility  provided  in 
EEOC's  memorandum  to  all  heads  of 
Federal  agencies  of  June  15,  1981. 
Therefore,  OPM  is  now  proposing  to 
revise  its  regulations  to  eliminate 
duplication  and  conflict  between  OPM 
requirements  and  EEOC  instructions  on 
determining  and  calculating 
underrepresentation.  and  upon  issuance 
of  final  rule,  OPM  will  issue  new 
Federal  Personnel  Manual  (FPM) 
guidance,      , 

The  Director  finds  that  because  (1) 
this  change  is  the  result  of  an  agreement 
between  OPM  and  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  to  reduce  paperwork  and 
calculation  burdens  on  agencies  and  (2) 
the  EEOC  has  already  acted  on  that 
agreement  by  issuing  supportive 
guidance  to  affected  agencies,  good 
cause  exists  for  setting  the  comment 
period  on  this  proposed  rulemaking  at  30 
days. 

OPM  has  determined  that  this  is  not  a 
major  rule  as  defined  under  Section  1  (b) 
of  E.0. 12291,  Federal  Regulation. 

I  certify  that,  within  the  scope  of  the 
Regulatory  Flexibihty  Act,  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  this 
regulation  applies  to  the  internal 
management  of  Federal  agencies  and  is 
intended  to  help  agencies  reduce 
paperwork  and  calculation  burdens  in 
determining  underrepresentation. 

List  of  Subjects  in  1  CFR  Part  18 

Equal  employment  opportunity. 
Government  employees.  Reporting 
requirements. 

U.S.  Office  of  Personnel  Management. 

Donald  J.  Devine, 

Director 
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PART  720— [AMENDED] 

Accordingly,  OPM  is  proposing  to 
amend  5  CFR  720.205  as  follows: 

1.  Paragraph  (b)  is  revised  to  read  as 
follows: 

§  720.205    Agency  plans. 

***** 

(b)  Agency  plans  must  include 
determinations  of  underrepresentation 
for  each  group.  The  plans  must  be 
reviewed  annually  and  revised  as 
appropriate.  The  Office  will  issue 
additional  instructions  in  the  Federal 
Personnel  Manual  System  on  the 
method  that  must  be  followed  in 
conducting  those  determinations. 

2.  Paragraphs  (c).  (d)  and  (g)  are 
hereby  removed  and  paragraphs  (e)  and 
(f)  are  redesignated  as  (c)  and  (d) 
respectively. 

3.  The  introductory  material  to 
paragraph  (c)  is  revised  to  read  as 
follows: 

***** 

(c)  In  addition  to  the  determinations 
of  underrepresentation  described  in 
paragraph  (b)  of  this  section,  agency 
plans  must,  at  a  minimum,  include: 

***** 

(5U.S.C.  7201) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  32 

Consumer  Products  Containing  Small 
Quantities  of  Radioactive  Material; 
Modified  Recordkeeping  and  Transfer 
Reporting  Requirements 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  is  considering  amending  its 
regulations  to  modify  the  recordkeeping 
and  annual  reporting  requirements 
imposed  on  persons  specifically  licensed 
to  distribute  consumer  products 
containing  small  quantities  of  byproduct 
material.  The  proposed  amendment 
would  replace  the  annual  reporting 
requirements  by  requirements  that 
reports  be  submitted  every  five  years  or 
at  time  of  application  for  renewal  of  the 
specific  license  or  at  time  of  notification 
of  the  Commission  of  a  decision  to 
discontinue  distribution  of  consumer 
products.  The  proposed  amendment  is 
intended  to  reduce  the  number  of 
reports  submitted  to  the  Commission. 
The  proposed  amendment  pertains  only 


to  recordkeeping  and  the  submission  of 
reports  and  would  have  no  effect  on 
safety  properties  of  the  products  that  are 
distributed. 

DATES:  Comment  period  expires 
December  23,  1982.  Comments  received 
after  December  23,  1982  will  be 
considered  if  it  is  practical  to  do  so.  but 
assurance  of  consideration  cannot  be 
given  except  as  to  comments  received 
on  or  before  that  date. 
ADDRESS:  All  interested  persons  who 
desire  to  submit  written  comments  or 
suggestions  for  consideration  in 
connection  with  tlie  proposed 
amendment  should  send  Lhem  to  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  D.C.  2055,5.  Attention: 
Docketing  and  Service  Branch.  Copies  of 
comments  on  the  proposed  amendment 
may  be  examined  at  the  Commission's 
Public  Docu.ment  Room  at  1717  H  Street, 
N.VV..  Washington,  D  C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Donovan  A.  Smith.  Office  of  Nulcear 
Regulatory  Research.  U.S.  Nuclear 
Rr<zulatory  Commission.  Washington, 
D.C.  20555  (301-143-5825], 
SUPPLEMENTARY  INFORMATION:  Sections 
32.12.  32.16.  32.20,  32.25,  and  32.29  of  the 
Nuclear  Regulatory  Commission's 
regulations  in  10  CFR  Part  32,  "Specific 
Domestic  I.icensps  to  Manufacture  or 
Transfer  Certain  Iti-n^s  Containing 
Byproduct  Material,"  include  certain 
reporting  requirements  applicable  to 
licensees  who  transfer  byproduct 
material  for  use  under  the  exemptions 
from  Com.Tiission  licensing  requirements 
set  to  in  §§  30  14.  30.15.  .30.16,  30.18. 
30.19  and  30.20. 

The  licensees  arc  required  to  report 
annually  to  NRC  the  total  quantity  of 
each  byproduct  material  transferred  in 
each  type  of  exempt  item,  and  the  total 
number  of  each  exempt  item  transferred 
during  the  reporting  period.  An  annual 
report  is  required  even  if  no  transfers 
were  made  during  the  reporting  period. 

The  Commission  recently  reviewed 
the  reporting  requirements  and  is 
considering  a  minor  change  that  would 
reduce  administrative  burdens  for  the 
Commission  without  greatly  changing 
the  value  of  the  reports  to  the  regulatory 
program. 

The  reporting  requirements  are  used 
to  collect  information  about  the  extent 
of  use  of  products  for  which  NRC  has 
exempted  the  yser  from  regulatory 
controls.  That  information  has  been 
used  in  estimating  exposure  of  the 
general  public.  For  example,  over 
30,000.000  smoke  detectors,  each 
containing  a  small  amount  of  byproduct 
material,  have  been  distributed;  and  the 


estimated  annual  radiation  dose  to  the 
US.  population  from  smoke  detectors  is 
about  1,000  person-rems. 

Upon  consideration  of  (1)  The  relative 
values  to  the  regulatory  program  of 
approximate  numbers  and  of  relativeK 
current  and  exact  numSers  of  exempt 
I'pms  (also  called  "consumer  products") 
tiansferred  to  the  general  pubHc  and  (2) 
a  desire  to  reduce  unnecessarv' 
paperwork,  the  Commission  is  proposing 
to  require  that  the  reports  be  submitted 
at  approximately  five-year  intervals. 
Since  the  specific  licenses  authorizing 
distribution  of  consumer  products 
usually  are  issued  for  a  period  of  five 
years,  the  report  of  the  numbers  of 
products  and  the  quantities  of 
radioactive  materials  transferred  can  be 
submitted  as  a  part  of  the  application 
for  renewal  of  the  license. 

At  the  present  time,  persons 
specifically  licensed  to  distribute 
consumer  products  containing 
byproduct  material  are  required  to 
maintain  records  of  transfers  for  periods 
of  two  or  five  years  (|§  32.20  and 
30.51(c)(3)).  Since  the  proposed 
amendments  would  require  summary 
reports  of  transfers  over  periods  of  five 
years,  the  length  of  time  for  maintaining 
a  record  of  a  transfer  would  be  changed 
to  facilitate  the  licensee's  preparation  of 
summary  reports  and  to  allow 
verification  of  the  accuracy  of  the 
reports.  As  modified,  a  record  of  a 
transfer  would  have  to  be  maintained 
until  one  year  after  that  record  was  used 
in  preparation  of  the  summary  report 
submitted  to  the  Commission.  Thus, 
records  maintained  by  the  licensee 
could  reflect  transfers  which  occured  up 
to  six  years  ago  and,  assuming  a 
uniform  rate  of  distribution,  the  average 
record  would  be  three  years  old. 

The  effects  of  the  proposed  changes  in 
recordkeeping  requirements  would  be 
the  following  The  approximately  25 
specific  licensees  now  required  bv 
§  32.20  to  maintain  records  oi  transfers 
of  material  for  a  period  of  two  years 
after  any  transfer  would  be  required  to 
maintain  records  of  transfers  for  one  to 
six  years  and  the  average  period  would 
be  three  years.  These  25  specific 
licensees  would  have  an  increased 
recordkeeping  burden.  The  other 
approximately  175  specific  licensees 
affected  by  the  proposed  rule  and  now 
required  by  §  30  51|r1(3)  to  maintain 
records  of  transfers  for  a  period  of  fa  p 
years,  would  need  to  maintain  recorcis 
for  one  to  six  years  and  the  average 
period  would  be  three  years.  These  175 
specific  licensees  would  have  a 
reduction  in  recordkeeping  burden. 
Thus,  collectively,  the  proposed 
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amendmenU  should  cause  a  slight 
reductioa  in  the  nomber  of  records 

maintained  by  the  specifically  hcensed 
distributors  of  consumer  products 
containing  byproduct  materiaL 

During  the  review  of  the  present 
reporting  requirement  and  the 
preparation  of  the  proposed  amendment. 
the  staff  also  considered  two  other 
alternative  actions.  These  alternative 
actions  were  (1)  completely  eliminating 
the  reporting  requirements,  and  (2) 
estabhshing  a  threshold  number  for 
submission  of  annual  reports  so  that  h 
report  would  be  required  only  if  the 
distributor  transferred  more  than  l.CXX) 
units  (e.g.,  1,000  smoke  detectors)  during 
the  year.  These  two  alternative  actions 
are  briefly  discussed  below. 

The  alternative  action  of  completely 
eliminating  the  reporting  requirements 
could  be  justified  by  the  extensive  data 
collected  during  the  last  ten  years. 
These  data  indicate  that  the  total 
contribution  to  the  exposure  of  the 
general  public  to  radiation  from  the  use 
of  bj'product  material  in  comsumer 
products  is  less  that  0.001  if  background 
radiation  or  of  hmits  recommended  for 
exposure  to  radiation  from  all  sources 
In  the  absence  of  major  changes  In  the 
Commission's  regulation  of  consumer 
products  and  in  the  public's  acceptanre 
of  consumer  products  containing 
radioactive  material,  their  contribution 
to  future  exposure  of  the  public  is 
unlikely  to  be  significantly  greater  than 
during  the  past  ten  years. 

If  the  reporting  requirements  were 
eliminated  and  a  need  developed  for 
information  about  the  extent  of 
distribution  of  consumer  products 
containing  byproduct  material,  that 
information  could  be  obtained  in  the 
same  manner  as  is  osed  now  for 
obtaining  information  about  products 
containing  source  material. 

Although  Commission  regulation.s 
have  required  annual  reports  from 
distributors  of  consumer  products 
containing  byproduct  material  (smoke 
detectors,  self-luminuous  timepieces, 
etc),  no  similar  requirement  has  been 
imposed  on  distributors  of  consumer 
products  containing  source  material  (gas 
mantles,  welding  rods.  etc.).  The 
absence  of  a  reporting  requirement  for 
source  material  is  a  result  of  specific 
provision  in  Section  65  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  that  the 
Commission  shall  not  require  reports 
with  respect  to  unimportant  quantities 
of  source  materiaL 

Absence  of  regulatory  reporting 
requirements  for  consumer  products 
containing  source  material  has  not 
prevented  the  sta^  from  developing 
estimates  of  exposures  to  the  public 
from  these  products.  Approximately 


25.000,000  gas  mantles,  each  containii^ 
a  very  small  amount  of  source  material. 
are  distributed  annually  in  the  U.S..  and 

their  use  results  in  an  annual  population 
dose  of  about  1.280  person-rems. 

The  staff  has  developed  estimates  of 
the  number  of  distributed  consumer 
products  containing  source  material  by 
literature  searches  and  by  discussions 
with  manufacturers.  The  same  approach 
can  be  used  in  the  future  for  consumer 
products  containing  byproduct  material 
without  decreasing  the  protection 
afforded  the  public  health  and  safety. 

The  alternative  action  of  establishing 
a  threshold  number  for  submission  of 
annual  reports  would  relieve  the  small 
volume  distributor  of  paperwork  but 
would  not  significantly  affect  the 
reported  total  number  of  products 
distributed.  Under  this  alternative,  if  a 
licensee  distributes  less  than  1,000  units 
during  the  reporting  period,  the  annual 
report  would  not  be  required.  If  the 
licensee  distributes  more  than  1.000 
units  during  the  reporting  period,  a 
report  would  be  required. 

A  review  of  1,500  reports  which  were 
submitted  during  the  last  ten  years 
showed  that,  if  a  1,000-unit  threshold 
had  been  in  effect,  there  would  have 
been  a  one-third  reduction  in  the 
number  of  reports  submitted  and  less 
than  a  one-tenth  reduction  in  the  total 
number  of  units  that  were  reported 
transferred. 

Interested  persons  are  encouraged  to 
comment  on  the  proposed  amendment 
and  also  on  the  alternative  actions  of  (1) 
eliminating  the  reporting  requirements 
and  (2)  establishing  a  threshold  number 
for  submission  of  annual  reports.  Either 
of  the  alternative  actions  may  be 
adopted  by  the  Commission  instead  of 
the  proposed  amendment. 

Paperwork  Reduction  Act  Statement 

This  proposed  amendment  would 
modify  the  requirement  for  certain 
specific  licensees  to  file  an  annual 
report  with  the  Commission  about 
products  and  byproduct  material 
transferred  for  exempt  use.  As  modified, 
reports  covering  five-year  periods  would 
be  required  and  there  would  be  a 
reduction  in  the  number  of  reports 
submitted  to  the  Commission.  The 
proposed  amendment  also  would 
provide  a  net  reduction  in  the  number  of 
records  required  to  be  maintained  by 
those  specific  licensees. 

Pursuant  to  the  PaperwTjrk  Reduction 
Act  of  1980  (Pub.  L  96-511),  this 
proposed  rule  will  be  submitted  to  the 
Office  of  Management  and  Budget  for 
clearance  of  the  net  reduction  in 
recordkeeping  and  information 
collection  requirements. 


Regulatory  Flexibility  Certification 

Since  these  amendments  generally 
would  rednce  present  recordkeeping  and 
reporting  requirements,  the  Commission, 
in  accordance  with  sec.  605(b)  of  the 
Regulatory  Flexibility  Act  of  1980,  5 
U.S.C.  605(b),  hereby  certifies  that  this 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Persons  specifically  Kcensed  to 
distribute  consumer  products  containing 
byproduct  material  would  no  longer  be 
required  to  submit  an  armual  report  to 
the  Commission  but  would  be  required 
to  submit  reports  covering  periods  of 
approximately  five  years.  NRC 
estimates  that  the  average  licensee 
would  require  about  one  hour  to  prepare 
and  submit  a  report.  An  estimated 
reduction  of  about  80  percent  of  the 
approximately  200  reports  currently 
submitted  annually  would  be  expected. 

List  of  Subjects  in  10  CFR  Part  32 

Byproduct  materials.  Labeling. 
Nuclear  materials.  Penalty,  Radiation 
protection.  Reporting  requirements. 

Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  the  Energy 
Reorganization  Act  of  1974.  as  amended, 
and  section  553  of  title  5  of  the  United 
States  Code,  notice  is  herby  given  that 
adoption  of  the  following  amendments 
to  10  CFR  Part  32  is  contemplated. 

PART  32-SPECIFIC  DOMESTIC 
LICENSES  TO  MANUFACTURE  OR 
TRANSFER  CERTAIN  ITEMS 
CONTAINING  BYPRODUCT  MATERIAL 

1.  The  authority  citation  for  Part  32  is 
revised  to  read  as  follows: 

Authority:  Sees.  81,  161,182,  183.  68  Stat. 
933,  948,  953.  954,  as  amended  (42  U.S.C.  2111. 
2201,  2232,  2233):  sec.  201,  88  Stat.  1242,  as 
amended  [42  U.S.C.  5841). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  US.C.  2273);  §§  32.13,  32.15  (a), 
(c)  and  (d),  32.19,  32.25  (a)  and  (b).  32.29  (a) 
and  (b),  32.54,  32.55  (a),  (b)  and  (d),  32.58, 
32.59,  and  32.62  are  issued  under  sec.  161b,  68 
Stat.  948,  as  amended  (42  U.S.C.  2201  (b)); 
and  §5  32.12,  32,16,  32.20,  32.25(c),  32.29(c). 
32.51a,  32.52  and  32.56  are  issued  under  sec. 
1610,  68  Slat.  950.  as  amended  (42  U.S.C.  2201 
(oj). 

2.  The  authority  citations  at  the  end  of 
the  following  sections  in  Part  ^  are 
removed;  IS  32.1.  32.14,  32.15,  32.16, 
32.17.  32.18.  32.22,  32.25.  32.26,  32JJ9. 
32.4a  32^1.  32.52.  32.S3.  32.54.  32J6, 
32.57,  32.61.  32.82,  32.71  and  32.110. 

3.  Section  32.T2  is  revised  to  read  as 
follows: 
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§  32. 1 2    Same:  Records  and  material 
transfer  reports. 

(a)  Each  person  licensed  under  §  32.11 
shall  maintain  records  of  transfer  of 
material  and  file  a  report  with  the 
Director  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
with  a  copy  to  the  appropriate  NRC 
Regional  Office  listed  in  Appendix  D  of 
Part  20  of  this  chapter. 

(b)  The  report  must  identify  the — 

(1)  Type  and  quantity  of  each  product 
or  material  into  which  byproduct 
material  has  been  introduced  during  the 
reporting  period; 

(2)  Name  and  address  of  the  person 
who  owned  or  possessed  the  product  or 
material,  into  which  byproduct  material 
has  been  introduced,  at  the  time  of 
introduction; 

(3)  The  type  and  quantity  of 
radionuclide  introduced  into  each 
product  or  material;  and 

(4)  The  initial  concentrations  of  the 
radionuclide  in  the  product  or  material 
at  time  of  transfer  of  the  byproduct 
material  by  the  licensee. 

(c)  The  licensee  shall  file  the  report 
within  30  days  following — 

(1)  Five  years  after  filing  the  preceding 
report;  or 

(2)  Filing  an  application  for  renewal  of 
the  license  under  §  30.37;  or 

(3)  Notifying  the  Commission  under 
§  30.34(f)  of  the  licensee's  decision  to 
permanently  discontinue  activities 
authorized  under  the  license  issued 
under  §  32.11. 

(d)  The  report  must  cover  the  period 
between  the  filing  of  the  preceding 
report  and  the  occurrence  specified  in 
paragraphs  (c)  (1),  (2),  or  (3)  of  this 
section.  If  no  transfers  of  byproduct 
material  have  been  made  under  §  32,11 
during  the  reporting  period,  the  report 
must  so  indicate. 

(e)  The  licensee  shall  maintain  the 
record  of  a  transfer  for  a  period  of  one 
year  after  the  event  is  included  in  a 
report  to  the  Commission. 

4.  Section  32.16  is  revised  to  read  as 
follows: 

§32.16    Certain  Items  containing 
byproduct  material:  records  and  reports  of 
transfer. 

(a)  Each  person  licensed  under  §  32.14 
or  §  32.17  shall  maintain  records  of 
transfer  of  material  and  report  to  the 
Director  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
with  a  copy  to  the  appropriate  NRC 
Regional  Office  listed  in  appendix  D  of 
Part  20  of  this  chapter. 

(b)  The  report  must  include  the 
following  information  on  items 
transferred  to  other  persons  for  use 


under  §  30.16  of  this  chapter  or 
equivalent  regulations  of  an  Agreement 
State— 

(1)  A  description  or  identification  of 
the  type  of  each  product; 

(2)  For  each  radionuclide  in  each  tvpe 
of  product,  the  total  quantity  of  the 
radionuclide;  and 

(3)  The  number  of  units  of  each  type 
of  product  transferred  during  the 
reporting  period. 

(c)  The  licensee  shall  file  the  rnport 
within  30  days  after — 

(1)  Five  years  after  filing  the  preceding 
report;  or 

(2)  Filing  an  application  for  renewal  of 
the  license  under  §  30.37;  or 

(3)  Notifying  the  Commission  under 
§  30.34(f)  of  the  licensee's  decision  to 
permanently  discontinue  activities 
authorized  under  the  license  issued 
under  §  32.14  or  §  32.17. 

(d)  The  report  must  cover  the  period 
between  the  filmg  of  the  preceding 
report  and  the  occurrence  specified  in 
paragraphs  (c)(1).  (2),  or  (3)  of  this 
section.  If  no  transfers  of  byproduct 
material  have  been  made  under  §  32.14 
or  §  32.17  during  the  reporting  period, 
the  report  must  so  indicate. 

(e)  The  licensee  shall  maintain  the 
record  of  a  transfer  for  a  period  of  one 
year  after  the  event  is  included  in  a 
report  to  the  Commission. 

5.  Section  32.20  is  revised  to  read  as 
follows: 

§  32.20    Same:  Records  and  material 
transfer  reports. 

fa)  Each  person  licensed  under  §  32.18 
of  this  part  shall  maintain  records  of 
transfer  of  material  identifying,  by  name 
and  address,  each  person  to  whom 
byproduct  material  is  transferred  for  use 
under  §  30.18  of  this  chapter  or  the 
equivalent  regulations  of  an  Agreement 
State  and  stating  the  kinds  and 
quantities  of  byproduct  materia! 
transferred.  The  licensee  shall  maintain 
the  record  of  a  transfer  for  a  period  of 
one  year  after  the  event  is  included  in  a 
summary  report  to  the  Commission. 

(b)  The  licensee  shall  file  a  summary 
report  stating  the  total  quantity  of  each 
isotope  transferred  under  the  specific 
license  with  the  Director  of  Nuciear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555,  with  a  copy  to 
the  appropriate  NRC  Regional  Office 
listed  in  Appendix  D  of  Part  20  of  this 
chapter. 

(c)  The  licensee  shall  file  the  summary 
report  within  30  days  following — 

(1)  Five  years  after  filing  the  preceding 
report;  or 

(2)  Fihng  an  application  for  renewal  of 
the  license  under  §  30.37;  or 


(3)  Notifying  the  Commission  under 
§  30.34(f)  of  the  licensee  8  decision  to 
permanently  discontinue  activities 
authorized  under  the  license  issued 
under  §  32.18. 

(d)  The  report  must  cover  the  perK)d 
between  the  fihng  of  the  precedmg 
report  and  the  occurrence  specified  in 
paragraphs  (c)(1),  (2).  or  (3)  of  this 
section.  If  no  transfers  of  byproduct 
material  have  been  made  under  §  32  18 
during  the  reporting  period,  the  rcpuit 
must  so  indicate. 

6  In  §  32.25.  paragraph  (c)  is  revised 
to  read  as  follows; 

§  32.25  Conditions  of  licenses  Issued 
under  §  32.22:  quality  control,  lat>eling. 
records,  and  reports  of  transfer. 

Each  person  licensed  under  §  32.22 

shall: 

*        «        •        *         • 

fc)  Maintain  records  and  fde  reports 
with  the  Director  of  Nuclear  Material 
Safety  and  Safeguards.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC.  20555.  with  copies  to  the 
appropriate  NRC  Regional  Office  listed 
in  Appendix  D  of  Part  20  of  this  chapter. 

(1)  The  report  must  include  the 
following  information  on  products 
transferred  to  other  persons  for  use 
under  §  30.19  of  this  chapter  or 
equivalent  regulations  of  an  Agreement 
State — 

(i)  A  description  or  identification  of 
the  type  of  each  product; 

(ii)  For  (M!  b  mdionuchde  in  each  type 
of  product,  ibe  total  quantity  of  the 
radionuclide;  and 

(iii)  The  number  of  units  of  each  type 
of  product  transferred  during  the 
reporting  period. 

(2)  The  licensee  shall  file  the  report 
within  30  days  following — 

(i)  Five  years  after  filing  the  preceding 
report;  or 

(ii)  Filing  an  application  for  renewal  of 
the  license  under  §  30.37;  or 

I  iii)  Notifying  the  Commission  under 
§  30.34(f)  of  the  licensee's  decision  to 
permanently  discontinue  activities 
authorized  under  the  license  issued 
under  §  32.22. 

(3)  The  report  must  co\  i^r  the  period 
between  the  filing  of  the  preceding 
report  and  the  occurrence  specified  in 
paragraphs  (c';(2)(i),  (ii),  or  (iii)  of  this 
section.  If  no  transfers  of  byprodur.i 
material  have  been  made  under  §  32.22 
during  the  reporting  period,  the  report 
must  so  indicate. 

(4)  The  licensee  shall  maintain  the 
record  of  a  transfer  for  a  period  of  one 
year  after  the  event  is  included  in  a 
report  to  the  Commission. 

7.  In  §  32.29,  paragraph  (c)  is  revised 
to  read  as  follows: 
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§32^    

under  f3gJftqu—tyc—*q«.»M>eKn8. 

records,  airt  i«|MIiU  of  •■»*•»■ 

Each  person  licensed  rnider  §  32.28 

shall: 

♦         »         •        •         • 

(c)  Maintain  records  and  file  a  reporf 
with  the  Director  of  Nudear  Ma  terra  t 
Safety  and  Safeguards,  U.S.  Nnclear 
Regulatory  Commission.  Washington 
D.C.  20555.  with  copies  to  the 
appropriate  ^fRC  Regional  Office  listed 
in  Appendix  D  of  Part  20  of  this  chapter 

(1)  The  report  most  inchide  the 
following  information  on  products 
transferred  to  other  persona  for  use 
under  i  3020  of  thi»  chapter  or 
equivalent  regnlatians  of  an  Agreemeni 

State— 

(i)  A  description  or  identification  oi 
the  type  of  each  product: 

(ii)  For  each  radionuclide  in  each  typp 
of  products,  the  total  quantity  of  the 
radionuclide;  and 

(iii)  The  number  of  units  of  each  type 
of  product  transferred  during  the 
reporting  period. 

(2)  The  licensee  shall  51e  the  repof 
within  30  days  following— 

(i)  Five  years  after  filing  the  preceding 
report;  or 

(ii)  Filing  an  application  for  renewal  of 
the  license  under  §  30.37;  or 

[iii)  Notifying  the  Commission  under 
§  3034(f)  of  the  licensee's  decision  to 
permanently  discontinue  actrvities 
authorized  pursuant  to  the  license 
issued  under  §  32.20. 

(3)  The  report  must  cover  the  period 
between  the  filing  of  the  preceding 
report  and  the  occurrence  specified  in 
paragraphs  [c)(2Kil.  (ii).  or  fiii)  of  this 
section.  If  no  transfers  of  byproduct 
material  have  been  made  under  f  32.28 
during  the  reporting  period,  the  report 
must  so  indicate. 

(4)  The  licensee  shall  maintain  the 
record  of  a  transfer  for  a  period  of  one 
year  after  the  event  i»  inchided  in  a 
report  to  the  Commission. 

Dated  at  Washington,  DC.  this  17th  day  of 
November,  1982. 

For  the  Nuclear  Regulatory  Commission 
lohn  C.  Hoylc 
Acting  Secretary  of  the  Commission 

|FK  Doc  8a-33aMnl*d  11-23-02.  4  t^..ail 
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10  CFR  Pari  34  < 

Receipt  of  Petition  for  Rulemafcinq 
From  the  Chicago  BrMge  and  Iron 
Company 

AOENCY:  Nuclear  Regulatory 

Ccimwiatioa 

action:  Petition  for  rulemaking. 


summary:  The  Nodear  Regulatory 
Commission  it  puWishing  for  public 

comment  a  notice  of  receipt  of  a  petition 
for  rulemaking  submitted  by  the  Chicago 
Bridge  and  Iron  Company.  The 
petitioner  requests  that  the  NRC  amend 
its  regulations  to  require  that  a  radiation 
survey  be  made  at  a  point  on  the  surface 
of  a  radiographic  exposure  device  when 
the  device  is  stored  following  use.  The 
petitioner  believes  that  the  amendment 
is  necessary  to  provide  a  recorded 
survey  that  would  determine  that  the 
radiographic  exposure  device  i»  stoired 
with  the  sealed  source  in  its  safe 
location  in  the  device. 
DATE:  Submit  comments  by  January  24. 
1983.  OwnmenU  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comnienls 
received  on  or  before  this  date. 
addresses:  Submit  comments  to; 
Secretary.  U.Sw  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Docketing  and  Service 
Branch. 

Hand  deliver  comments  to:  Room 
1121, 1717  H  Street.  NW,  Washington. 
DC  between  8:15  a.m.  and  5.^)0  p.m. 

For  a  copy  of  the  petition  write:  The 
Division  of  Rules  and  Records,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washmgton,  DC  20555. 

Inspect  and  copy  comments  received 
on  the  petition  at:  The  NRC  Public 
Document  Room,  1717  H  Street.  NW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACr. 
[ohn  D.  Philips,  Chief,  Rules  and 
Procedures  Branch,  Division  of  Rules 
and  Records,  Office  of  Administration, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Telephone:  (301) 
492-7088  or  call  toll  free  (800)  368-6642. 
SUPPLEMENTARY  INFORMATION!  The 
Nuclear  Regulatory  Commission 
received  a  petitioin  for  rulemaking  from 
the  Chicago  Bridge  and  Iron  Company. 
This  petition  has  been  assigned  Docket 
No.  PRM-34-3.  The  petitioner  suggests 
an  amendment  to  5  34.43(c)  that  would 
specify  additional  requirements  for  the 
last  survey  of  a  radiographic  exposure 
device  that  is  made  after  the  device  has 
been  used.  This  survey  would  be  made 
by  a  radiation  survey  instrument  at  a 
point  on  the  surfaced  of  the  device  when 
the  device  is  stored.  This  last  survey 
would  occur  at  or  near  the  place  of 
storage.  The  intent  of  the  petitioner  is  to 
provide  a  recorded  survey  that  would  be 
useful  in  determining  that  the 
radiographic  exposure  device  is  stored 
with  the  sealed  source  in  a  safe  location 
in  the  device. 

Currently,  the  text  of  }  34.43(c)  reads 
as  follows: 


••(c)  A  rword  of  Ae  survey  required  in 

paragraph  (b)  shall  be  maintained  tor  two 
years  when  the  survey  i*  the  last  survey  prior 
to  locking  the  radiographic  exposure  device 
and  ending  direct  surveillance  erf  the 
operation." 

Paragraph  (b)  of  5  34.43  requires  that 
a  survey  of  the  exposure  device  be  made 
after  each  exptwmw  period.  The 
petitioner  beHeves  that  using  the  last 
survey  as  the  recorded  survey  is  not  a 
sufficient  method  of  determining  that  the 
exposure  device  is  stored  with  its  sealed 
source  in  the  proper  position. 

The  petitioner  believes  that  a 
radiation  survey  of  the  radiographic 
exposure  device  at  the  time  of  storage  is 
essential  to  safe  operation.  This  is  not 
currently  required  by  the  regulations  in 
§  34.43(b)  and  (c).  Therefore,  the 
petitioner  requests  that  §  34.43(c)  be 
revised  to  specify  that  the  last  survey  be 
made  at  the  time  of  storage.  In  addition, 
the  petitioner  would  require  this  survey 
to  be  made  at  a  point  on  the  surface  of 
the  device  and  at  or  near  the  place  of 
storage  The  language  suggested  by  the 
petitioner  for  the  revised  §  34.43(c)  is  as 
follows: 

■•(c)  A  survey  with  a  radiation  survey 
instrument  shall  be  made  at  a  point  on  the 
surface  of  the  radiographic  exposure  device, 
specified  by  the  licensee,  at  or  within  the 
storage  area  when  storing.  This  snrvey  shall 
be  recorded  and  maintained  for  two  years 
from  the  date  of  the  survey." 

The  petitioner  presents  the  follo'wing 
arguments  in  support  of  the  suggested 
amendment. 

1.  The  petitioner  asserts  that  because 
the  exposure  device  may  be  subject  to 
rough  handling  in  transferring  it  from  the 
work  area  to  the  storage  area,  there 
have  been  instances  where  the  sealed 
source  was  in  the  radiographic  exposure 
device  after  the  final  exposure  but 
outside  the  device  when  the  device  was 
stored.  The  petitioner  contends  that  by 
requiring  the  final  survey  at  the  time  and 
place  of  storage,  a  recorded  survey 
would  indicate  whether  the  sealed 
source  had  been  dislodged  form  its 
proper  place  in  the  exposure  device. 
2.  The  petitioner  contend*  that,  as 
currently  required  by  §  34.43  (b)  and  (c), 
the  reading  recorded  from  the  final 
survey  could  be  between  0  MR  and  200 
MR.  and  there  would  be  no  assurance 
that  the  radiographer  had  made  an 
accurate  reading.  By  requiring  that  the 
survey  be  made  at  a  specified  point  on 
the  expoeuic  device,  die  petitioner 
believes  that  the  recorded  survey 
becomes  more  meaningful  in  that  it 
provides  a  check  on  the  decay  of  the 
sealed  source  and  indicate*  that  the 
survey  taigtmment  ia  working  properly. 
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3.  The  petitioner  implies  that  because 
much  radiography  is  performed  off-shift 
and  occasionally  under  adverse 
conditions,  the  currently  recorded  final 
survey  may  not  be  an  accurate  record. 
The  petitioner  believes  that  requiring  the 
final  survey  at  the  time  and  place  of 
storage  would  result  in  a  more  accurate 
record  and  increased  assurance  of  safe 
storage. 

The  Commission  would  hke  to  receive 
public  comment  on  the  specific  items 
addressed  in  PRM-34-3.  Those  who 
intend  to  submit  comments  on  the 
petition  may  obtain  a  complete  copy  of 
the  petition  from  the  Division  of  Rules 
and  Records,  Office  of  Administration, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555. 

Washington,  DC.  this  17th  day  of 
November  1982. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 

Acting  Secretary  of  the  Comnussion. 

\F(I  Dnc.  62-32093  Filed  ]l.,i2-a2,  8.'45  im) 
BILLING  CODE  7590-01-11 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 

Protection  of  Commodity  Customers; 
Risk  Disclosure  by  Futures 
Commission  Merchants  to  Customers 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
proposing  to  amend  §  1.55  of  its 
regulations  by  adding  a  paragraph 
thereto  which  would  provide  that 
compliance  with  the  specific  disclosure 
requirements  of  that  rule,  that  is,  the 
bold  face  risk  disclosure  statement 
prescribed  by  §  1.55(b).  does  not  relieve 
a  futures  commission  merchant  ("FCM") 
from  any  obligation  under  the 
Commodity  Exchange  Act,  as  amended 
(the  "Act")  or  the  Commission's 
regulations  thereunder,  including  the 
obligation  to  disclose  all  material 
information  to  existing  or  prospective 
customers.  (Rule  1.55  basically  prohibits 
an  FCM  from  opening  a  commodity 
futures  account  for  any  customer  unless 
the  FCM  first  provides  the  customer 
with  the  prescribed  risk  disclosure 
statement  and  receives  a  si^ed 
acknowledgment  from  the  customer  that 
he  received  and  underslood  its 
contents.)  The  proposed  amendment 
would  make  explicit  the  existing 
fiduciary  obli^tions  of  an  FCM  to  its 
customers.  As  such,  it  would  confirm 


that  the  prescribed  risk  disclosures  are 
not  the  exclusive  disclosures  required 
from  an  FCM  to  its  futures  customers 
and  also  that  an  FCM's  obligatktn  to 
disclose  all  other  material  information  in 
the  case  of  futures  transactions  is  no 
different  from  those  cases  where  the 
Commission  has  already  made  such  an 
obligation  express  by  rule. 
DATE:  Comments  on  the  proposed  rule 
amendment  must  be  received  by  January 
24,  1983. 

ADDRESS:  Send  comments  to: 
Commodity  Futures  Trading 
Commission.  2033  K  Street,  NW., 
Washington.  D.C.  20581.  Attention: 
Secretariat. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Mitchell,  Esq.,  Legal  Section. 
Division  of  Trading  and  Markets,  at  the 
above  address.  Telephone:  (202)  254- 
8955. 

SUPPLEMENTARY  INFORMATION:  Rule 

1.55(a),  17  CFR  1.55fa)  (1982),  requires  an 
FCM  to  provide  each  new  customer  with 
a  risk  disclosure  statement  containing 
the  language  prescribed  in  paragraph 
(b).  The  customer  must  sign  and  date  an 
acknowledgment  that  he  has  received 
and  understood  the  disclosure  statement 
and  this  acknowledgment  must  be 
received  by  the  FCM  before  he  opens  a 
commodity  futures  account  for  the 
customer.  Rule  1.551c)  requires  the  FCM 
to  retain  the  acknowledgment  in 
accordance  with  Rule  1.31. 17  CFR  1.31 
(1982). 

The  Commission  adopted  Rule  1.55  in 
connection  with  the  implementation  of 
Its  customer  protection  rules.  43  FR 
31886  Ouly  24,  1978).  As  explained  by 
the  Commission,  Rule  1.55  generally  is 
intended  to:  "advise  new  customers  of 
the  substantial  risk  of  loss  inherent  in 
trading  commodity  futures." 
Ariditionally,  "the  statement  is  ■   '    " 
intended  to  alert  prospective  customers 
to  the  possibility  that  futures  trading 
may  not  be  suitable  for  them  in  light  of 
their  financial  condition."  Id.  at  31888. 
At  that  time  the  Commission  made  clear 
that  the  prescribed  disclosure  statement 
was  not  meant  to  be  an  exhaustive 
explanation  of  the  mechanics  and  risks 
of  futures  trading  or  of  particular 
transactions,  but  rather  was  designed  to 
highlight  some  of  the  inherent  risks  of 
futures  trading  for  new  customers. 
Therefore,  the  Commission  stressed  that 
"by  furnishing  the  statement  required  by 
§  1.55,  an  FCM  will  not  be  relieved  of 
any  obligation  it  may  have  to  make 
disclosures  to  customers  concerning 
facts  and  circumstances  of  particular 
transactions".  Id.  (Emphasis  added.) ' 


Thus,  in  the  context  of  its  original 
adoption,  the  Commission  already  has 
expressed  the  view  that  an  FCM's 
disclosure  obligations  to  its  customers 
do  not  arise  solely  from  Rule  1.55  and 
that  under  certain  circumstances  the 
statement  required  by  that  rule  may  not 
he  sufficient  to  satisfy  them  fully  This 
view  of  the  limited  utility  of  any 
prescribed  risk  disclosure  statement  is 
premised  on  the  Commission's 
cognizance  of  the  fiduciary  nature  nf  the 
FCNf  s  relationship  with  its  customers 
and  on  the  concurrence  of  Congress  and 
the  courts  therein.* 

In  several  important  respects. 
Congress  has  recognized  that  the 
relationship  of  an  FCM  with  its 
customers  is  that  of  a  fiduciary.  First. 
the  Act's  definition  of  FCM  reflects 
Congress'  understanding  that  FCMs  do 
not  perform  merely  rmnistenal  functions 
such  as  order  taking,  but  rather  by 
seeking  orders  engender  a  special 
relationship  with  their  customers  such 
that  their  customers  repose  special  trust 
and  confidence  in  them.' Second,  the 
Act  recognizes  that  advisory  services 
are  an  integral  part  of  an  FCM"s 
business.  See  Section  2(a)(1)  of  the  Act. 
7  U.S.C.  2  (Supp.  V  1981). 

Third,  Congress'  appreciation  of  the 
fiduciary  nature  of  an  FCMs  business  is 
indicated  by  its  clear  mandate  that  only 
FCM's  meeting  segregation  requirements 


'Similarly,  in  proponng  the  customer  protection 
rules,  the  Commission  emphasized  that    a  nurr.twr 


o!  provisions  in  the  proposeai  rules  liierely  make 
explicit  what  is  impliedly  required  of  commodity 
'radjng  professionals  and  others  under  the  various 
ditifisud  provisions  of  the  Ad  and  the 
CommisskJn  8  rules  "  42  FR  ♦4742.  44743  (September 
6.  1977).  In  addition,  shortly  after  ils  establishment 
the  Commission  observed  that:  "it  fully 
appreciate|d]  that  a  failure  to  disdose  information 
may  operate  as  a  frsad  or  deceit  with  respect  to 
commodity  transactiont  in  oerlain  Qn^imstances. 
40  FR  26505  n.l  {]uBe  24. 197S). 

The  standard  of  conduct  to  be  obserxed  by  one 
who  stands  in  a  fiduciary  rapaci'y  with  respect  to 
another  person  has  been  dt-finmvely  formulated  by 
justice  (then  Chief  Judjw"!  CHrdorn    'Many  forms  of 
conduct  permissible  ir  a  workdnv  wuT-ld  for  those 
ii.:iing  at  arm  g  length   arr  forLnii.-icn  in  iK^^p  hound 
by  fiduciary  ties   A  trustw  is  tii-ni  'r.  •t.>mp'*i  -i); 
sincter  than  the  mora  is  of  the  mark^i  pl.n  »■   Nil 
honesty  alone  bul  the  pnincTllin  of  an  honor  the 
niosl  sensitive,  is  then  thr  stanfiarrt  of  tieh.jvio'    ^s 
In  ihi9  there  bus  dp\plop»^  a  tr-iirfitKm  that  is 
iinbiendmg  and  inveterate  •    "    •   On}\  thus  has  the 
level  of  conduct  for  fid!)CT«np>i  been  kepi  at  a  level 
of  conduct  hiKher  thnn  Ihal  trouuen  by  the  crowd." 
\.\1nnhard\   Su'.-non.  IM  NE  .')45  54«  (N  Y   Court 
..f  .-Xppeais  19261  i 

'Section  2[8!(ri  of  the  Art.  7  1,' SC  2  (Supp   V 
lyai).  defines  the  term  PCM  lo  mean  and  include- 
individuals,  associatjons.  partnerships. 
corporations,  and  trusts  engaged  tn  soliciting  or  in 
accepting  orders  for  the  purchase  or  sale  of  any 
commodity  for  future  dehvery  rm  or  subject  to  the 
rules  of  any  contract  market  ar>d  that,  in  or  m 
connection  with  such  sohcitatron  or  etrceptarnf  of 
orders,  accepts  ary  money  m^untm  or  property 
lor  ex  tends  credit  w  lieti  therpoff  to  mnrgin. 
guarantee,  or  secure  ary  trades  or  ror:rarts  that 
result  or  may  result  therefrom  "  (Emphasis  added.) 
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may  be  permitted  to  solicit  and  accept 
customer  funds.  Specifically,  Section 
4d(2)  of  the  Act.  7  U.S.C.  6d(2)  (Supp.  V 
1981).  requires  that  all  money,  securities 
and  property  received  by  an  FCM  to 
margin,  guarantee  or  secure  the  trades 
or  contracts  of  a  customer,  or  accruing 
as  the  result  of  such  trades  or  contracts, 
be  treated  as  belonging  to  the  customer 
and  not  to  the  recipient  FCM.  As  such, 
that  section  and  the  related  regulations 
prohibit  the  commingling  of  FCM  funds 
and  customer  funds;  require  separate 
accounting  with  respect  to  each 
customer,  and  prohibit  the  use  of  one 
customer's  funds  to  margin  or  secure  the 
trades  of  another  customer.  Thus, 
customer  deposits  of  margin  must  be 
treated  as  trust  funds  and  the  FCM. 
bound  to  segregate  such  funds  by  law, 
acts  in  a  fiduciary  capacity  with  respect 
to  its  customers.* 

Fourth,  the  legislative  history  of  the 
segregation  requirement  and  of  Section 
4b  of  the  Act  7  U.S.C.  6b  (1978).  which 
prohibits  any  person  fi'om  engaging  in 
fraud  in  or  ift  connection  with  any  order 
to  make  or  the  making  of  any  futures 
contract  for  or  on  behalf  of  any  other 
person,  also  demonstrates 
Congressional  awareness  of  the 
fiduciary  nature  of  the  FCM's 
relationship  with  its  customers.* 

Similarly,  the  Commission  and  the 
courts  also  have  recognized  that 
because  an  FCM  through  its  associated 
persons  and  other  agents  engages  for 
profit  in  the  sohcitation  and  acceptance 
of  customers'  orders,  in  the  handling  of 
customers'  funds,  and  in  the  furnishing 
of  trading  advice,  an  FCM  "thereby  is 
placed  in  a  position  of  trust  and 
confidence  vis-a-vis  its  customers. 
Undertaking  such  activities  implicity 
represents  to  customers  that  these 
persons  possess  at  least  minimal 


*  In  this  coonection.  Section  4f(2)  of  the  Act.  7 
U.S.C.  eflZ]  (1976).  conditions  the  registration  of 
FCMf  upon  their  meeting  inch  minimum  flnancidl 
requirements  as  may  be  prescribed  by  the 
Commission.  Pursuant  to  this  provision,  the 
Commission  has  adopted  minimum  net  capital  rules 
for  PCMs  which  ensure  a  threshold  capital 
requirement  for  entry  into  the  business  and  provide 
¥CM»  with  a  roaasure  of  financial  capability  to 
respond  to  customer  claims  arising  from,  among 
other  things,  alleged  breaches  of  their  fiduciary  duty 
to  customer*. 

'See.  e.g..  80  Cong.  Rec.  7911  (1936)  (remarks  of 
Sen.  Norris)  ("The  law  has  not  always  been  such 
that  (FCMsj  could  be  punished  for  abuse  and 
misuse  of  trust  funds  '  '  '  The  only  purpose  of  the 
[segregation  requirement]  is  to  protect  money  that  is 
really  a  trust  fund,  sent  to  a  conunission  agent  and 
kept  on  depctit  with  him:  to  protect  the  margins  of 
the  customer  and  to  prevent  illegal  use  of  the  money 
for  some  other  purpose."]:  id.  at  7871  (remarks  of 
SeiL  Robinson)  ("A  broker  has  the  right  to  buy  or 
sell  for  hit  clients.  He  bat  no  right  to  do  it  in  a  way 
(hat  will  sacrifice  the  interests  of  one  client  for  the 
Iwnefit  of  another,  or  the  interests  of  any  client  for 
his  own  pertooal  advantage  *  *  *"}. 


knowledge  and  expertise  in  the  esoteric 
commodity  futures  field."  Gordon  v. 
Sherson  Hoyden  Stone  Inc.,  2  Comm. 
Put.  L.  Rep.  1121,016  at  23,976  n.l6  (CFTC 
1980).  affd  sub  nom.  Shearson  Loeb 
Rhoades.  Inc..  et  ai.  v.  CFTC.  No.  80- 
7212  (9th  Cir.,  February  12, 1982).  In  this 
regard,  a  short  time  after  the  adoption  of 
Section  4b,  an  appellate  court  remarked 
that;  '[oln  *  *  *  commodity  exchanges, 
the  broker  and  his  customer  stand  to 
each  other  as  principal  and  agent.  This 
relation,  contemplating  as  it  does  the 
holding  by  the  broker  of  the  customer's 
money  and  other  property,  is  primarily 
fudiciary  in  nature  *  *  *  and  the 
Commodity  Exchange  Act  of  1936 
recognize[s]  this  fiduciary  relationship 
and  provide[s]  against  violations 
thereof."  In  re  Rosenbaum  Grain  Corp.. 
103F2d856,  660 (7th  Cir.  1939).* 

Under  common  law  principles,  it  is 
well  established  that  a  person  has  an 
obligation  to  disclose  material 
information  to  a  party  with  respect  to 
which  it  stands  in  a  fiduciary  capacity.' 
Further,  the  Supreme  Court  has 
confirmed  the  applicability  of  such 
principles  to  the  interpretation  of 
Federal  antifraud  statues.  Chiarella  v. 
United  States.  445  U.S.  222  (1980). 
Specifically,  the  Court  noted  that:  "[T]he 
duty  to  disclose  arises  when  one  party 
has  information  "that  the  other  [party]  is 
entitled  to  know  because  of  a  fiduciary 
or  other  similar  relation  of  trust  and 
confidence  between  them.'  "  Id.  at  228, 
quoting  from  the  Restatement  (Second) 
of  Torts  §  551(2)(a)  (1976).  It  is  clear 
then  that  as  a  fiduciary  an  FCM  has  a 
duty  to  disclose  all  material  information 
to  its  customers.  As  the  Commission 
expressly  stated  in  the  case  oiKIatt  v. 
International  Trading  Group,  Ltd.,  supra 
at  22,  598:  "[ijt  is  a  well-settled  principle 
of  securities  law  that  it  is  the  duty  of  a 
person  who  holds  a  fiduciary 
relationship  to  another  person  to  make 
full  disclosure  of  all  material  facts 
regarding  the  transaction  between  the 
parties  *  *  *  In  the  Commission's  view, 
this  proposition  is  no  less  applicable  to 
the  commodities  field." 

The  duty  of  an  FCM  to  disclose  all 
material  information  to  existing  or 


'See  Savage  v  CFTC.  54fl  F  2d  192,  196  (7lh  Cir. 
1977);  Klatt  V.  International  Trading  Croup.  Ltd.. 
CFTC  Docket  No.  R  77-114.  (1977-1980  Transfer 
Binder)  Comm.  Fut.  L  Rep.  (CCH)  120,936  at  22.  598 
dune  21.  1978);  In  re  Savage.  CFTC  Docket  No.  76-1 
11975-1977  Transfer  Binder]  Comm.  Fut.  L  Rep. 
(CCH]  120.139  (March  1.  1976).  See  also  McMann  v. 
SEC.  87  F.  2d  377.  378  (2d  Cir]  Cert,  denied  tub  nom. 
Mc.^tann  v  Engle.  301  U.S.  684  (1937);  Leib  v. 
Merrill  Lynch.  Pierce,  Fenner  &■  Smith.  Inc..  481  F. 
Supp  951.  952-53  (E.D  Mich.  1978];  Union  Bank  of 
Switzerland  v  HS  Equities.  Inc..  457  F.  Supp.  515, 
522(S-DN-Y  1978). 

'  Restatement  [Second]  of  Torts  section  5Sl(2)(a) 
(1976). 


prospective  customers  therefore  makes 
it  evident  that  the  information  contained 
in  the  risk  disclosure  statement 
prescribed  by  §  1.55,  or  for  that  matter 
in  any  such  prescribed  statement, 
cannot  be  sufficient  in  all  circumstances. 
The  nature  and  extent  of  the  disclosure 
which  an  FCM  may  be  required  to  make 
to  a  customer  and  which  gives  rise  to 
potential  liabilities  under  Section  4b  of 
the  Act  must  by  the  very  nature  of  the 
duty  depend  on  the  fa%ts  and 
circumstances  of  particular  transactions 
and  also  on  the  precise  nature  of  the 
FCM's  relationship  with  his  customers.* 
For  example,  it  seems  clear  that  the 
scope  of  an  FCM's  disclosure 
obligations  is  substantially  broader 
when  acting  in  an  advisory  capacity  for 
a  customer  than  when  simply 
transmitting  a  customer's  orders  to  an 
exchange  floor  for  execution.  In  this 
vein,  the  Commission  has  observed  that: 
"[A]s  the  degree  of  trust  and  confidence 
reposed  in  [a  commodity  professional] 
and  the  duties  he  has  undertaken  to 
perform  on  behalf  of  his  customer 
grows,  so  will  his  duty  of  care  grow 
concomitantly."  Gordon  v.  Shearson 
Hayden  Stone  Inc.,  supra  at  23,981  n.37. 
Similarly,  where  a  public  customer  is 
engaging  in  futures  transactions  for  the 
first  time,  disclosures  as  to  the 
mechanics  of  the  futures  markets  and 
the  unpredictability  and  volatility  of  its 
price  fluctuations  obviously  would  be 
warranted.  Further  explanation  and 
emphasis  as  to  the  degree  of  risk  may 
also  be  required.* 

The  Commission  notes  further  that 
this  obligation  of  full  disclosure  is  not 
unique  to  FCMs,  nor  does  it  depend  on 


'  See  Cordon  v.  Shearson  Hayden  Stone  Inc.. 
supra  at  23,981;  Leib  v.  Merrill  Lynch.  Pierce, 
Fenner  fi-  Smith,  Inc.,  supra  note  9,  at  952-54.  Cf 
Sherson  Hayden  Stone,  Inc.  v.  Leach,  583  F.2d  367. 
372  (7th  Cir.  1978)  and  Robinson  v.  Merrill  Lynch, 
Pierce.  Fenner  »  Smith,  Inc.,  337  F.  Supp.  107.111-14 
(N,D.  Ala.],  aff-d,  F.2d  417  (5th  Cir.  1972)  (under  the 
circumstances  of  each  case,  a  commodity 
professional  did  not  owe  its  customer  the  particular 
fiduciary  duty  which  allegedly  was  breached). 

'  In  Leib  v.  Merrill  Lynch.  Pierce.  Fenner  S-  Smith. 
Inc..  supra  note  6.  at  953,  the  court  distinguished 
discretionary  and  nondiscretionary  securities 
accounts  in  delineating  the  scope  of  a  stockbroker's 
fiduciary  duty  towards  its  customer  and  stated  that: 
"The  precise  manner  in  which  a  broker  performs 
these  duties  will  depend  to  some  degree  upon  the 
intelligence  and  personality  of  his  customer.  For 
example,  where  the  customer  is  uneducated  or 
generally  unsophisticated  with  regard  to  financial 
mattere.  the  broker  will  have  to  define  the  potential 
risks  of  a  particular  transaction  carefully  and 
cautiously.  Conversely,  where  a  customer  fully 
understands  the  dynamics  of  the  stock  market  or  is 
personally  familiar  with  a  security,  the  broker's 
explanation  of  such  risks  may  be  merely 
perfimctory."  But  cf.  Union  Bank  of  Switzerland  v. 
HS  Equities,  Inc.,  supra,  note  6,  at  522  ("The  duty 
owing  from  the  broker  is  not  diminished  *    *  ' 
because  the  customer  Is  one  of  the  largest  banks  in 
Switzerland."), 


)  M  I 
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the  type  of  commodity  interest  which  is 
being  offered,  as  it  is  owed  by  every 
commodity  professtonal  who  is  in  a 
Tiduciary  reiationslsp  witli  a  custonaer  or 
a  prospective  costomer.  Gordon  v. 
Shearson  Hayden  Stoix  /bc.  si^ra  at 
23,981;  Khitt  v.  IntervatianaJ  Trading 
Group,  Ltd.,  supra  at  22,596.  Thus,  tiig 
proposed  amendment  has  existing 
counterparts  in  the  Commission's 
regulations.  SpeciScaily,  RuJe  33.7(f),  17 
CFR  33.7(f)  (1982),  provides  that  an 
FCM's  duty  to  furnish  each  new  option 
customer  with  a  prescribed  risk 
dislosiire  statement  does  not  relieve  it 
from  the  obUgatioti  to  disclose  all 
material  information  to  existing  or 
prospective  option  customers  even  if  the 
information  is  not  specifically  required 
by  the  Commission's  option  rules. 
Similarly.  Rules  4.21{h]  and  4Jl(g).  17 
CFR  4.21(h),  4Jl(g)  (1982).  provide  that 
the  extensive  disclosiu'e  requirements 
for  commodity  pool  operators  ("CPOs") 
and  commodity  trading  advisors 
("CTAs")  do  not  relieve  those 
commodity  professionals  from  the 
obligation  to  disclose  all  material 
information  to  existing  or  prospective 
customers  even  if  the  information  is  not 
specifically  required  by  the  CPO/CTA 
rules.  Accordingly,  the  proposed 
amendment  would  make  the 
Commission's  disclosure  regulations  for 
futures  and  options  and  for  FCMs,  CPOs 
and  CTAs  uniform  in  this  respect.  Such 
uniformity  is  desirable  because 
commodity  customers  need  to  be 
informed  of  all  information  material  to 
their  investment,  regardless  of  the 
category  of  commodity  professional 
with  whom  they  deal  or  the  commodity 
interest  they  trade. 

As  explained  above,  the  existing 
obligation  of  an  FCM  to  disclose  all 
material  information  to  existing  or 
prospective  customers  even  if  the 
information  is  not  specifically  required 
by  Rule  1.55  would  be  made  explicit  by 
the  amendment  the  Commission  is 
proposing.  This  would  be  accomplished 
by  adding  a  new  paragraph  (d)  to  Rule 
1.55,  without  amending  ciurent 
paragraphs  (a),  (b)  and  (c)  of  that  rule. 

Certification  Under  Regulatory 
Flexibility  Act 

The  Commission  does  not  believe  that 
the  proposed  rule  amendment  will  have 
a  significant  economic  impact  on  small 
entities.  As  discussed  above,  the  only 
regulated  entities  which  will  be  affected 
by  the  amendment  are  FCMs.'" 


"The  Commission  h»s  determined  that  a 
registered  PCM  not  tx  conndered  a  "small  entity" 
wiihin  the  meaning  of  the  Regulatory  FlexitMlity 
Act.  Pub.  1.  96-^354. 94  StaL  1186. 1166  (5  U.S.C 
601(3]  and  (B)).  See  47  FR  ia61&  18619  (April  3a 
1982). 


Moreover,  the  proposed  amemkaent 

simply  would  make  explicit  what  is 
already  required  under  the  Act  and  at 
common  law,  and  thus  would  not 
impose  any  new  requirements  on  FCMs. 
Accordingly,  pursuant  to  Section  3fa] 
of  the  Regulatory  Flexibitity  Act  Pub.  L. 
96-354,  94  Stat.  1168  (5  U.S.C.  605(b)). 
the  Chairman,  on  behalf  of  the 
Commission,  certifies  that  this  nile.  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511,  94  Stat.  2812  e/  seq. 
("PRA")  generally  requires  the 
Commission  to  submit  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget  a 
copy  of  any  proposed  rule  which  would 
require  the  collection  or  sbbmission  of 
any  information.  44  U.S.C.  3504(h). 
Because  proposed  paragraph  (d)  of  Rule 
1.55  would  not  require  the  collection  of 
submission  of  information  within  th-' 
meaning  of  the  PRA.  this  requirement  is 
not  applicable  thereto. 

List  of  Subjects  in  17  CFR  Part  1 

Customer  protection.  Risk  disclosure 
statements. 

PART  1— [AMENDED] 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act.  and  in 
particular,  Sections  2(a)(1),  4b,  3d.  4f  and 
8a  of  the  Act,  as  amended.  7  U.S.C.  2,  6b. 
6d,  6f  and  12a  (1976  &  Supp.  V  1918),  the 
Commission  here  proposes  to  amend 
Chapter  I  of  Title  17  of  the  Code  of 
Federal  Regulations  by  adding  a 
paragraph  (d)  to  §  1.55  as  follows: 

1.  Section  1.55  is  proposed  to  be 
amended  by  adding  a  new  paragraph  (d) 
to  read  as  follows; 

§  1.55    Distribution  of  "Risit  Disclosure 
Statement"  by  futures  commission 
merchants. 


(d)  This  section  does  not  relieve  a 
futures  commission  merchant  from  any 
obligation  under  the  Act  or  the 
regulations  thereunder,  including  the 
obligation  to  disclose  all  material 
information  to  existing  or  prospective 
customers  even  if  the  information  is  not 
specifically  required  by  this  section. 

Issued  in  Washington,  D.C.  on  Noveniber 
17, 1982,  by  the  Commission. 
)ean  A.  Webb, 
Deputy  Secretary  of  the  Cominission. 

|FR  Doc.  IB-320S4  Filed  11-22-82:  8:«5  am) 
BILLING  CODE  6351-01-M 


DEPARTMEffT  OF  LABOR 

Employortent  and  Trainirtg 
Administration 

20  CFR  Ch.  V 

Proposed  Rules  Under  Tfttes  I,  II,  and 
III  of  the  Job  Training  Partnership  Act 

AGENCY:  Employment  and  Tr,i!!iin>i 

Administration,  L^bor, 

action:  .'\dvance  notice  of  proposcii 
riilemaking:  notice  of  availability  of 
document. 

SUMMARY:  This  advance  noUce  alerts 

interested  persons  to  forthcominj.; 
rulemaking  and  offers  an  opportumty  lo 
request  informational,  draft  copies  of 
proposed  rules  covering  Titles  L  II  and 
HI  of  the  ]oh  Training  Partnership  Act 
(Pub.  L.  97-300).  Release  of  the  draft 
regulations  is  intended  to  alert 
interested  persons  to  issues  which  will 
be  submitted  for  public  comment  in  the 
forthcoming  proposed  rules. 

ADDRESS:  Requests  for  draft  copies. 
including  self-addressed  envelope  and/ 
or  mailing  label,  should  be  addressed  to 
the  Assistant  Secretary  of  Labor  for 
Employment  and  Training,  U.S. 
Department  of  Labor,  601  D  Street.  NW.. 
Room  MOO,  Washington,  D.C,  20213. 
Attention:  Patrick  J.  O'Keefe,  Director. 
Tr.m.sition  Task  Force 

FOR  FURTHER  INFORi*ATION  CONTACT: 
Patrick  J.  O'Keefe.  Telephone:  (202) 

trr.-  8-144 

SUPPLEMENTARY  INFORMATION:  On 
October  13. 1982.  the  President  signed 
the  Job  Training  Partnership  Act,  Pub.  L 
97-3(X)  IfTPA  or  the  Act).  This  statute 
replaces  the  Comprf^hensive 
Employment  and  Training  Act  with  new 
job  training  programs  and  a  new 
delivery  system. 

The  Act  establishes  a  regulatory 
timetable  for  the  phased  implementation 
of  JTP.'X  during  fiscal  year  1983.  Two 
sets  of  regulations  under  Title  I  of  the 
Act,  governing  the  JTPA  program 
planning  structure,  must  be  published  in 
final  form  by  January  1  and  15,  19H3  Thi- 
Department  recently  published  proposed 
rules  encompassing  these  Title  I 
regulations.  (47  FR  52197.  November  19, 
1982.]  Final  regulations  covering  basic 
training  programs  under  Title  II  of  the 
.•\ct  must  be  published  by  March  15, 
1983.  All  other  JTPA  program 
regulations  must  take  effect  bv  October 
1,  1983. 

Fo  provide  basic  program  plannuig 
information  as  early  as  possible,  the 
Department  is  making  available  to 
interested  persons,  upon  written 
request,  a  preliminary  draft  of  the 
proposed  regulations  implementing 
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Titles  I,  U  and  HI  of  JTPA.  Release  of  the 
draft  regulations  is  intended  to  alert 
interested  persons  to  issues  which  will 
be  submitted  for  public  comment  in  the 
forthcoming  proposed  rules. 

Requests  for  copies  of  the  draft 
regulations  should  include  a  self- 
addressed  envelope  and/or  mailing 
label. 

Signed  this  19th  day  of  November,  1982 
Raymond  J.  Donovan. 
Secretary. 

(FR  Doc.  82-32197  Filed  11-22-82:  8:45  ami 
BiLUNG  CODE  4510-30-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 


21  CFR  Parts  182, 184,  and  186 


[Docket  No.  79N-0095] 


I 


GRAS  Status  of  Sodium  Dittiionite  and 
Zinc  Dittiionite 

Correction  \ 

In  FR  Doc.  82-25643  beginning  on  page 
41137  in  the  issue  of  Friday,  September 
17, 1982,  make  the  following  corrections: 

1.  On  page  41138,  column  one. 
paragraph  four,  tenth  line,  "result" 
should  read  "request." 

2.  On  page  41138,  column  three, 
paragraph  three  second  line.  "CFR  25.24 
(d)(6)"  should  read  "21  CFR  25.24(d)(6)." 

BIUJNG  COOE  1S0S-O1-4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

21  CFR  Part  1090 

(Doehat  Na  76N-00S0] 

Accidental  Radioactive  Contamination 
of  Human  Foods  and  Animal  Feeds; 
Recommendations  for  State  and  Local 
Agencies;  Withdrawal  of  Proposal 

Correction 

In  FR  Doc.  82-28656  beginning  on  page 
47021  of  the  issue  for  Friday,  October  22, 
1982.  the  Docket  No,  should  read  as  set 
forth  in  the  heading  above. 

MLUMOCOM  1Hf-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  507 

Foreign  Press  Centers;  Eligibility  for 

Admission 

agency:  United  States  Information 

Agency. 

action:  Proposed  rule. 

summary:  These  regulations  establish 
procedures  by  which  a  journalist  who 
meets  the  eligibility  criteria  may  apply 
for.  and  gain,  access  to  the  Foreign  Press 
Centers.  Because  of  the  ban  on  the 
domestic  dissemination  of  Agency 
program  materials  (22  U.S.C.  1461) 
access  can  only  be  granted  to  those 
journalists  who  provide  news  and 
information  exclusievly  for  foreign 
distribution. 

date:  Effective  Date;  Deadline  for 
comments  is  December  31,  1982. 

ADDRESS:  Richard  H.  Swan,  United 
States  Information  Agency,  1750 
Pennsylvania  Avenue,  NW., 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  H.  Swan,  Assistant  General 
Counsel  (202)  724-9105. 

SUPPLEMENTARY  INFORMATION: 

E.0. 12291  Federal  Regulation 

USIA  has  determined  that  this  is  not  a 
major  rule  for  the  purposes  of  E.O. 
12291,  Federal  Regulation,  because  it 
will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  SlOO  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investments, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

List  of  Subjects  in  22  CFR  Part  507 

News  media. 

Accordingly,  a  new  Part  507  is  added 
to  22  CFR,  Chapter  V,  to  read  as  follows: 

PART  507— PROCEDURES  FOR 
ADMISSION  TO  THE  FOREIGN  PRESS 
CENTERS 


Sec 

507.1 

507,2 

507,3 

507,4 

507.5 


Purpose. 
Eligibility, 
Application. 
Denial  of  application. 
Revocation. 
Authority:  22  U.S.C.  1461;  5  U.S.C.  301:  E.O. 
10477. 


§507.1    Purpose. 

The  Foreign  Press  Centers  in  the 
United  States  are  operated  by  the 
United  States  Information  Agency  and 
are  authorized  to  assif  t  foreign 
journalists  while  in  America  as  a  part  of 
the  U.S.  commitment  to  the  free  flow  of 
information  across  international 
borders.  Because  of  the  ban  on  the 
domestic  dissemination  of  Agency 
program  materials  (22  U.S.C.  1461), 
access  to  these  Foreign  Press  Centers, 
which  are  located  in  New  York. 
Washington,  D.C.  and  Los  Angeles,  can 
be  granted  only  to  those  journalists  who 
provide  news  and  information 
exclusively  for  foreign  distribution. 
These  regulations  establish  the 
procedures  by  which  a  journalist  who 
meets  the  eligibihty  criteria  herein  may 
apply  for,  and  gain,  access  to  the 
Foreign  Press  Centers.  The  regulations 
also  establish  procedures  for  revoking 
the  accreditation  of  a  foreign 
correspondent. 

§  507.7    Eligibility. 

Only  accredited  press  or  other  media 
representatives  who  provide  news  and 
information  exclusively  for  foreign 
media  organizations  shall  be  eligible. 

§  507.3    Application. 

An  applicant  for  access  to  Foreign 
Press  Center  facilities  shall  apply  in 
writing  to:  Director,  Foreign  Press 
Centers,  United  States  Information 
Agency,  Washington,  D.C.  20547.  Each 
application  shall  include: 

(a)  A  letter  from  the  embassy  or 
consulate  of  the  country  in  which  the 
applicant's  employer  or  client  news 
organization  is  located  certifying  that 
said  employer  or  organization  is  a 
legitimate  journalistic  concern  in  that 
country:  and 

(b)  A  letter  on  official  stationery  from 
a  managing  or  supervising  editor  in  the 
employing  or  client  organization  stating 
that  the  applicant  is  currently  employed 
or  under  contract  by  that  organization. 
In  making  application,  the  burden  shall 
be  on  the  apphcant  to  establish  that  he/ 
she  meets  the  criteria  for  eligibility  set 
forth  in  §  507.2.  The  names  and 
photographs  of  all  those  applicants  who 
are  found  to  be  eligible  for  access  to  the 
Foreign  Press  Centers  shall  be  entered 
on  a  roster  to  be  maintained  at  all 
Foreign  Press  Center  locations. 

§  507.4    Denial  of  application. 

(a)  If,  based  on  the  materials 
submitted  pursuant  to  §  507,3  the 
Director  of  the  Foreign  Press  Centers 
determines  that  an  applicant  does  not 
meet  the  criteria  for  eligibility  set  forth 
in  §  507.2,  the  applicant  shall  be  notified 
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in  writing  by  that  official  of  the  basis  of 
the  proposed  denial.  This  notification 
will  be  sent  by  registered  mail. 

(b)  The  notification  of  the  proposed 
denial  sent  to  the  applicant  will  also 
contain  a  statement  advising  the 
appHcant  of  his/her  right  to  respond  to 
the  proposed  denial  and  to  rebut  any 
factual  basis  supporting  the  proposed 
denial  by  writing  to  the  Foreign  Press 
Credential  Review  Committee,  P/F, 
United  States  Information  Agency, 
Washington,  D.C.  20547. 

(c)  The  applicant  shall  be  allowed 
thirty  days  from  the  date  of  the  mailing 
of  the  proposed  denial  notification  to 
respond  in  writing.  The  response  shall 
consist  of  any  explanation  or  additional 
information  deemed  appropriate  by  the 
applicant  and  will  be  signed  by  the 
applicant  under  oath  or  affirmation. 

(d)  If  the  the  applicant  is  unable  to 
prepare  a  response  within  thirty  ddvs. 
an  extension  for  a  fifteen  day  period 
will  be  granted  upon  receipt  of  the 
applicant's  written  request  showing 
good  cause  for  such  extension. 

(e)  At  the  time  of  the  filing  of  the 
applicant's  written  response  to  the 
notification  of  the  proposed  denial  the 
applicant  may  request,  and  will  be 
granted,  the  opportunity  to  make  a 
personal  appearance  before  the  Foreign 
Press  Credential  Review  Committee  for 
the  purpose  of  personally  supporting 
his/her  eligibility  for  access  to  the 
Foreign  Press  Centers  and  to  rebut  or 
explain  the  factual  basis  for  the 
proposed  denial.  This  Committee  shall 
exercise  final  review  authority  in  the 
matter.  The  applicant  may  be 
represented  by  counsel  during  this 
appearance. 

(f)  The  Foreign  Press  Credential 
Review  Committee's  membership  shall 
include  the  Director  of  the  Foreign  Press 
Centers,  or  his  designated 
representative,  a  representative  from 
USIA's  General  Counsel's  Office  and  a 
representative  from  the  Public  Liaison 
Office. 

(1)  On  the  basis  of  the  applicant's 
written  and  personal  response,  and  the 
factual  basis  for  the  proposed  denial, 
the  Credential  Review  Committee  will 
determine  whether  or  not  further  inquiry 
or  investigation  concerning  the  issues 
raised  is  necessary. 

(2)  If  a  decision  is  made  that  no  such 
inquiry  is  necessary  a  final  decision  will 
be  issued  in  conformity  with  paragraph 
(g)  of  this  section. 

(3)  The  Credential  Review  Committee 
will  conduct  such  further  inquiry  as  that 
Committee  deems  appropriate.  At  the 
Committee's  discrefion,  the  inquiry  may 
consist  of: 

(i)  The  securing  of  documentary 
evidence; 


(ii)  Personal  interviews; 

(iii)  An- informal  hearing; 

(iv)  Any  combination  of  paragraph 
(f)(3}(i)  through  (iii)  of  this  section. 

(g)  On  the  basis  of  the  appHcanfs 
written  and  personal  response,  the 
factual  basis  for  the  proposed  denial 
and  the  additional  inquiry  provided  for. 
if  such  inquiry  is  conducted,  a  final 
decision  will  promptly  be  made  by  the 
Credential  Review  Committee  in 
accordance  with  the  eligibility  criteria 
set  forth  in  §  507.2.  If  a  final  adverse 
decision  is  reached,  the  applicant  will 
be  notified  of  this  final  decision  in 
writing.  This  notification  will  set  forth, 
as  precisely  as  practicable,  the  factual 
basis  for  the  denial  in  relation  to  the 
eligibility  standards  set  forth  in  §  507.2. 
This  notification  will  be  sent  by 
registered  mail  and  will  be  signed  by  the 
Chairman  of  the  Credential  Review 
Committee. 

§507.5    Revocation: 

An  individual's  right  of  access  to 
Foreign  Press  Centers  may  be  revoked 
whenever  the  Director  of  Foreign  Press 
Centers  determines  that  the  individual 
no  longer  meets  the  eligibility  criteria 
set  forth  in  §507.2.  In  addition,  right  of 
access  may  be  revoked  for  those 
individuals  whose  behavior  the  Director 
of  Foreign  Press  Centers  determines  to 
be  disruptive  of  the  activities  of  the 
Foreign  Press  Center.  An  individual  may 
appeal  a  revocation  pursuant  to  the 
procedures  set  forth  in  paragraphs  (b)- 
(e)  of  §  507.4  Denial  of  application. 

Dated  November  5.  1982. 
Gilbert  \.  Robinson. 

Acting  Director. 

[FR  Doc  82-32127  filed  11-22-82:  8:45  am] 
BILUNG  CODE  S23O-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Government  National  Mortgage 
Association 

24  CFR  Part  390 

[Docket  No.  R-62- 1027] 

Growing  Equity  and  10-Year 
Graduated  Payment  Mortgage-Backed 
Securities 

AGENCY:  Government  National  Mortgage 
Association,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  These  proposed  amendments 
will  establish  a  new  Mortgage-Backed 
Securities  Program  that  provides  for  the 
guaranty  by  GNMA  of  securities  based 
on  and  backed  by  pools  of  Growing 
Equity  Mortgages  (GEM's).  GEM  loans 


are  single  family  mortgages  which 
provide  for  monthly  installments  to 
increase  annually  for  a  predetermined 
term  extending  up  to  the  maturity  of  the 
loan.  Only  GEM's  that  are  eligible  to  be 
and  are  insured  under  the  National 
}Iousing  Act  or  are  eligible  to  be  and  are 
guaranteed  under  Chapter  3"  of  Title  38. 
United  States  Code,  will  be  eligible  for 
inclusion  in  GNMA  pools.  This  rule  will 
also  amend  the  regulations  governing 
the  Graduated  Payment  Mortgage- 
Backed  Securities  Program  to  make 
eligible  mortgages  which  provide  for 
deferred  paympnts  of  principal  (and 
interest]  and  for  monthly  installments  to 
increase  for  a  period  not  to  exceed  the 
first  ten  years  of  the  mortgages.  Under 
existing  regulations,  only  Grnduated 
Payment  Mortgages  (GPNI's!  which 
provide  for  annually  increasing  monthly 
installments  during  the  first  five  years 
may  be  included  in  GNMA  pools.  These 
amendments  are  intended  to  expand  the 
secondary  market  in  GEM's  and  GPM's 
and  thereby  make  available  additional 
mortgage  money  at  reasonable  interest 
rates  particularly  to  first-time 
homebuyers. 

DATE:  Comments  must  be  submitted  on 
or  before  December  23, 1982. 

ADDRESS:  Interested  persons  are  invited 

to  submit  comments  regarding  this  rule 
to  the  Office  of  Genral  Counsel.  Rules 
Docket  Clerk,  Room  10278,  Department 
of  Housing  and  Urban  Development,  451 
Seventh  Street.  S.'W.,  Washington.  D.C. 
20410.  Communications  should  refer  to 
the  above  docket  number  and  title.  A 
copy  of  each  communication  received 
will  be  available  for  public  inspection 
during  regular  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  VV.  Dyas,  Vice  President.  Office 
of  .Mortgage-Backed  Securities, 
Government  National  Mortgage 
Association.  U.S.  Department  of 
Housing  and  Urban  Development, 
Washington,  DC,  20410,  (202)  755-8772. 
This  IS  not  a  to!)  free  number, 

SUPPLEMENTARY  INFORMATION:  Under 

section  306(g)  of  the  .National  Housing 
Act,  as  amended,  the  Government 
National  Mortgage  Association  (G.NM.A) 
guarantees  the  timely  payment  of 
principal  and  interest  on  securities 
issued  by  approved  private  lenders.  The 
securities  are  backed  by  federally 
insured  or  guaranteed  mortgage  loans 
GNMA  has  customarily  structured  its 
programs  to  accommodate  the  parallel 
programs  of  the  Department  and  the 
Veterans  Administration  (VA), 
Following  this  policy.  GNMA 
established  new  single-family  mortgage 
programs  for  5-year  Graduated  Payment 
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Mortgage*  (GPM's)  insured  by  HUD  in 
1979  and  for  GPM's  guaranteed  by  the 
VA  in  March  1982. 

These  proposed  amendments  will 
esUbUsh  a  new  Mortgage-Backed 
Securities  Program  for  Growing  Equity 
Morl^ages  (GEM'S)  and  expand  the 
Gracktated  Payment  Mortgage-Backed 
Securities  Program  to  include  IQ-year 
GPM'a.  The  new  program  will 
accoauQodate  the  GEM's  with 
increasing  payments  for  10  years  at  2  or 
3  percent  each  year  which  HUD  has 
insured  under  section  245  of  the 
National  Housing  Act  since  June  1982. 
This  rule  will  also  accommodate  such 
other  GEM  or  GPM  programs  as  the 
Department,  or  the  VA,  may  establish. 
To  further  facihtate  the  implementation 
of  these  programs,  GNMA  proposes  to 
reduce  the  minimum  size  of  GPM  and 
GEM  pools  to  $500000  from  $1  million. 
The  ehgibility  of  such  loans  for  the 
securities  issuances  will  substantially 
enliance  their  marketability.  The 
Department  specifically  seeks  to 
encourage  pension  plan  investment  in 
housing  to  thereby  increase  the 
availabihty  of  funds  for  mortgage 
lending  and  help  maintain  interest  rates 
at  reasonable  levels. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implements  section  102(2](C)  of  the 
National  Environmental  Policy  Act  of 
1960.  The  finding  is  available  for  public 
inspection  daring  regalar  business  hours 
in  the  Office  of  the  Rules  Docket  Clerk. 
Room  10278.  451  Seventh  Sti-eet,  S.VV.. 
Washington,  D.C.  20410. 

This  rule  does  not  constitute  a  "'major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regolation  issued  by  the  President  on 
February  17. 1961.  Analysis  of  the  rule 
indicates  that  it  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  mdustnes. 
Federal  state  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment. 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Pursaant  to  the  provisions  of  5  U.S.C. 
eOSCb)  (the  Regulatory  Flexibility  Act), 
the  Undersigned  hereby  certifies  that 
this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entitles.  This  rule 
merely  expands  the  class  of  mortgages 


eligible  to  back  securities  guaranteed  by 
GNMA. 

This  rule  is  listed  as  item  GNMA-9-82 
in  the  Department's  Semiannual  Agenda 
of  Regulations  published  on  October  28. 
1982  (47  FR  48422)  pursuant  to  Exective 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

OMB  Control  Number 

Information  collection  requirements 
contained  in  24  CFR  Part  390  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511)  and  have  been  assigned  OMB 
control  numbers  2503-0001.  2503-0004, 
2503-0008.  and  2503-0009. 

GN'MA's  programs  are  not  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  Programs. 

List  of  Subjects  m  24  CFR  Part  390 

Mortgages.  Securities. 
Accordingly,  the  Department  proposes 
to  amend  24  CFR  Part  390  as  follow.s; 

1.  Section  390.42  is  revised  to  read  as 

fdllows: 

§  390.42    Eligit>4«  Mortgages. 

Each  issue  of  guaranteed  securities 
shall  be  based  on  and  backed  by  a  pool 
of  Graduated  Payment  Mortgages  which: 

(a)  Are  insured  under  the  National 
Housing  Act  or  guaranteed  under 
Chapter  37'of  Title  38.  United  States 
Code:  Provided,  Thai  all  such  pooled 
mortgages  shall  provide  for  equal  (level) 
monthly  installments  beginning  no  later 
than  the  121st  scheduled  monthly 
installment;  and 

(b)  Have  a  date  for  the  first  scheduled 
monthly  payment  of  prinicpal  (which 
may  be  negative)  and  interest,  or  date  of 
purchase  from  an  Association-approved 
auction,  that  is  no  more  than  12  months 
prior  to  the  date  on  which  the 
Association  makes  its  commitment  to 
guarantee  the  i.ssue  of  securities. 

2.  In  §  390.43,  paragraph  (b)  is  revised 
t'o  read  as  follows: 

§390.43    Securities. 

***** 

(b]  ls!^L-e  Amount.  Each  issue  of 
securities  shall  be  in  an  amount  no  less 
than  $500,000.  The  total  face  amount  of 
any  issue  of  securities  shall  not  exceed 
the  aggregate  scheduled  unpaid 
principal  balances  of  the  mortgages  in 
the  pool  as  of  the  issue  date  of  the 
securities.  The  Association  and  issuers 
reserve  the  right  to  consolidate  pools  of 
mortgages  backing  the  securities  with 
other  pools  backed  by  similar  mortgages 
bearing  the  same  interest  rate  and 
maturity  dates. 


Subpart  D— [Redesignated  as  Subpart 

El 

3.  Subpart  D  is  redesignated  as 
"Subptnt  E — Marketing  and  Trading 
Requirements." 

Subpart  E— (Redesignated  as  Subpart 

F] 

4.  Subpart  E  is  redesignated  as 
"Subpart  F — Miscellaneous  Provisions." 

5.  A  new  Subpart  D  (Growing  Equity 
Mortgage-Backed  Securities)  is  added  to 
read  as  follows: 

Subpart  D— Growing  Equity  Mortgage- 
Backed  Securities 


Sec. 

390.48 

General. 

390.48a 

Eligible  Issuers  of  Securities 

390.48b 

Eligible  Mortgages. 

390.480 

Securities 

390.48d 

Pool  Administration. 

390.486 

Guaranty. 

390.48f 

Default. 

390.48g 

Fees. 

Subpart  D— Growing  Equity  Mortgage- 
Backed  Securities 

§  390.48    General. 

This  subpart  provides  for  the  guaranty 
by  the  Association  of  timely  payment  of 
principal  and  interest  on  modified  pass- 
through  securities  based  on  and  backed 
by  eligible  mortgages,  which  mortgages 
provide  for  annually  increasing  monthly 
installments.  The  Association  is 
authorized  by  section  306(g)  of  the 
National  Housing  Act  to  make  such 
guarantees.  Issuance  of  securities  under 
this  subpart  is  subject  to  the  provisions 
that  follow,  to  the  further  provisions 
contained  in  the  Mortgage-Backed 
Securities  Guide  (GNMA  550ai).  as  it 
shall  exist  and  be  amended  or 
supplemented  from  time  to  time,  and  to 
the  contracts  entered  into  by  the 
participating  parties. 

§  390.48a    Eltgdite  Issuers  of  Securities. 

To  be  eligible  to  issue  Growing  Equity 
Mortgage-Backed  Securities,  an 
applicant  shall  satisfy  those 
requirements  applicable  to  the  issuance 
of  modified  pass-through  securities 
based  on  and  backed  by  mortgages  on 
one-  to  four-family  residences  as 
provided  in  §  390.3  (Eligible  issuers  of 
Securities). 

§  390.481)    ENglbte  Mortgages. 

Each  issue  of  guaranteed  securities 
shall  be  based  on  and  backed  by  a  pool 
of  Growing  Equity  Mortgages  which: 

(a)  Provide  for  monthly  installments  to 
increase  annually  for  a  predetermined 
term  extending  up  to  the  maturity  of  the 
loan,  and  are  eligible  to  be  and  are 
insured  under  the  National  Housing  Act 
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or  are  eligible  to  be  and  are  guaranteed 
under  Chapter  37  of  Title  38,  United 
States  Code;  and 

(b)  Have  a  date  for  the  first  scheduled 
monthly  payment  of  principal  and 
interest,  or  date  of  purchase  from  an 
Association-approved  auction,  that  is  no 
more  than  12  months  prior  to  the  date  on 
which  the  Association  makes  its 
commitment  to  guarantee  the  issue  of 
securities. 

§  390.48c    Securities. 

(a)  Instruments.  Securities  to  be 
issued  under  the  subpart  shall  be 
designated  Growing  Equity  Mortgage- 
Backed  Securities.  They  shall  be  issued 
in  the  form  of  modified  pass-through 
type  securities,  which  shall  provide  that 
each  monthly  installment  payable  to  the 
holders  shall  consist  of:  (1)  The  interest 
due  monthly  on  the  securities  computed 
as  one-twelfth  [Yiz]  of  the  annual  rate 
provided  for  multiplied  by  the  unpaid 
principal  balance  of  the  securities  at  the 
end  of  the  prior  month,  and  (2)  the 
scheduled  recoveries  of  principal  due 
monthly  on  the  pooled  mortgages  and 
apportioned  to  the  holders  by  reason  of 
the  base  and  backing  of  these  securities, 
such  amounts  of  principal  and  interest 
to  be  remitted  to  the  holders  whether  or 
not  funds  sufficient  to  pay  an 
installment  are  collected  by  the  issuer, 
together  with  [3]  any  apportioned 
prepayments  or  other  unscheduled 
recoveries  of  principal  on  the  pooled 
mortgages.  Unscheduled  recoveries  of 
principal  shall  include  amounts  which 
an  issuer  must  pay  from  its  own  funds  to 
provide  the  holders  with  any  principal 
that  remains  unrecovered  after  receipt 
of  a  final  insurance  claim  settlement  or 
other  hquidation  proceeds.  At  any  time 
90  days  or  more  after  default  of  any 
pooled  mortgage  the  issuer  may,  at  its 
option,  repurchase  such  mortgage  from 
the  pool  for  an  amount  equal  to  the 
unpaid  principal  balance  of  the 
mortgage.  The  securities  shall  provide 
for  specific  maturity  dates  and  dates 
upon  which  payments  are  to  be  made  to 
the  holders. 

(b)  Issue  Amount.  Each  issue  of 
securities  shall  be  in  an  amount  no  less 
than  $500,000.  The  total  face  amount  of 
any  issue  of  securities  shall  not  exceed 
the  aggregate  scheduled  unpaid 
principal  balances  of  the  mortgages  in 
the  pool  as  of  the  issue  date  of  the 
securities.  The  Association  and  issuers 
reserve  the  right  to  consolidate  pools  of 
mortgages  backing  the  securities  with 
other  pools  backed  by  similar  mortgages 
bearing  the  same  interest  rate  and 
maturity  dates. 

(c)  Face  Amount.  The  original  face 
amount  of  any  security  shall  not  be  less 
than  $25,000. 


(d)  Transferability.  The  securities  are 
freely  transferable  and  assignable,  but 
only  on  the  books  and  reords  of  the 
Association  and  the  issuer. 

§  390.48d    Pool  Administration. 

Administration  of  the  securities  and 
the  pooled  mortgages  shall  be  in 
accordance  with  the  provisions  of 
§  390.9  (Pool  Administration). 

§  390.48e    Guaranty. 

With  respect  to  Growing  Equity 
Mortgage-Backed  Securities,  the 
Association  guarantees  the  timely 
monthly  payment,  whether  or  not 
collected,  of  the  scheduled  interest  and 
principal  installments,  and  any 
prepayments  or  other  early  recoveries  of 
principal  on  the  mortgages,  as 
undertaken  in  the  Association's 
guaranty  appearing  on  the  face  of  the 
instruments.  The  Association's  guaranty 
is  backed  by  the  full  fdith  and  credit  of 
the  United  States. 

§  390.48f    Default. 

Any  failure  or  inability  of  an  issuer  to 
make  fixed  or  other  payments  to 
securities  holders  when  due  shall  be 
deemed  an  event  of  default  under  the 
guaranty  agreement  entered  into 
between  the  .Association  and  the  is<;uer. 
Such  other  failures  or  inabilities  of  the 
issuer  to  perform  any  function  or  duty 
provided  for  in  the  guaranty  agrpement 
may  also  be  deemed  an  event  of  def.iult. 
Upon  any  default  by  an  issuer,  and 
payment  by  the  Association  under  its 
guaranty,  or  any  failure  of  the  issuer  to 
comply  with  the  terms  of  the  guaranty 
transaction,  the  Association  may 
institute  a  claim  against  the  issuer's 
fidelity  bond,  or  may  extingusih  all  right, 
title,  or  other  interest  of  the  issuer  in  the 
pooled  mortgages,  subject  only  to 
unsatisfied  rights  therein  of  the 
securities  holders,  by  letter  to  the  issuer 
making  the  mortgages  the  absolute 
property  of  the  Association,  or  the 
Association  may  do  both. 

§  390.48g    Fees. 

The  .Association  may  impose 
application  fees,  guaranty  fees. 
securities  transfer  fees,  and  such  other 
fees  as  it  may  deem  appropriate. 

(Sec.  309(a).  National  Housing  Act  (12  U.S.C. 
1723a[a)):  sec.  7(d).  Department  of  Housing 
and  Urban  Dnvelopment  Act  (42  U.S.C. 
3535(4^)) 

Dated:  September  20,  1982. 

Robert  W.  Karpe, 

Prefiident.  Government  Xational  Mortgage 
Association. 

|FR  Doc.  62-319:4  Flli-d  11-22-82.  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

(LR- 187-82) 

Terminal  Rental  Adjustment  Clauses  in 
Certain  Motor  Vehicle  Agreements 

agency:  Internal  Revenue  SerMce, 

Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  Section  210  of  the  Tax  Equity 
and  Fiscal  Responsibility  Act  provides 
that  a  terminal  rental  adjustment  clause 
in  a  qualified  motor  vehicle  agreement 
cannot  be  taken  into  account  by  the 
Internal  Revenue  Service  in  determining 
whether  the  agreement  is  a  lease  in  the 
absence  of  a  regulation  or  law  to  the 
contrary. 

This  document  contains  proposed 
regulations  relating  to  terminal  rental 
adjustment  clauses  (TRAC  clauses)  in 
certain  motor  vehicle  agreements.  These 
regulations  are  being  proposed  in 
re'^ponse  to  section  210  of  the  Tax 
Equity  and  Fiscal  Responsibilit\  Act. 
The  proposed  regulations  would  affect 
persons  who  have  entered  into  certain 
motor  vehicle  agreements. 
DATES:  These  regulations  are  proposed 
to  apply  to  certain  motor  vehicle 
agreements  entered  into  after  November 
23, 1982.  WrMten  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  January  24. 1983. 
ADDRESS:  Send  comments  and  a  request 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue.  Attention:  CC:LR:T 
(LR-18--82),  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT. 
Phoebe  A.  Mix  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  N.W.,  Washington, 
DC  20224.  AttenUon:  CC:LR:T.  202-566- 
3288,  not  a  toll-free  call. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  210  of  t^e  I  ax  Equity  and 
Fiscal  Responsibility  Act  provides  that 
at  a  terminal  rental  adjustment  clause  in 
a  qualified  motor  vehicle  agreement 
cannot  be  taken  into  account  by  the 
Internal  Revenue  Service  in  determining 
whether  the  agreement  is  a  lease  in  the 
absence  of  a  regulation  or  law  to  the 
contrary. 

Section  210  was  intended  to  prevent 
the  Service  from  recharacterizing  certam 
agreements  as  sales  contracts  m  the 
absence  of  a  published  regulation.  The 
Service  had  raised  that  position  in 
litigation,  e.g..  Sv,ift  Dodfie  v. 
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Commissioner.  TeT.C.  547  (1961).  appeaJ 

docketed  No.  81-7440  (9th  Cir.  July  2 

1981). 

Scope  of  the  Regulation 

These  proposed  regulations  would 
apply  to  certain  motor  vehicle 
a^eement*  which  contain  terminal 
rental  adjustment  clauses.  They  would 
not  apply  to  a  motor  vehicle  agreemen* 
if  the  parties  have  properly  elected  to 
have  the  agreement  characterized  as  a 
lease  onder  section  166(f)(8)-  If  'h*> 
parties  have  properly  elected  to 
characterize  their  agreement  as  a  lease 
under  section  166(0(8),  then,  so  long  as 
that  election  remains  effective,  the 
agreement  wo«Id  be  treated  as  a  lease 
in  spite  of  the  terminal  rental 
adjustment  clause. 

Section  210  of  the  Act  prevents  the 
Service  from  asserting  that  the  presence 
of  a  terminal  rental  adjustment  clause  m 
a  motor  vehide  agreement  under  which 
the  customer  will  use  the  motor  vehicle 
in  a  trade  or  Inisiness  or  for  the 
prodnction  (rf  income  is  a  factor  m 
determining  whether  the  agreement  is  h 
lease  if  the  agreement  is  entered  into 
before  the  effective  date  of  this 
regulation.  Since  the  Act  takes  no 
position  on  motor  vehicle  agreements 
under  which  the  user  will  use  the  motor 
vehicle  for  personal  use,  uolhing  in  the 
proposed  regulations  is  intended  to 
prevent  the  Service  from  asserting  that  .i 
terminal  rental  adiustment  ci«u3e  in 
such  an  ayeement  (even  though  entered 
into  before  November  23, 1982)  indicates 
that  the  agreement  is  a  sales  coantract 

Comewnts  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  seven  copies)  to 
the  Commissioner  of  Internal  Revenue 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  hrld 
notice  of  the  time  and  place  will  be 
published  m  the  Federal  Ragistn'. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  1Z291 
Accordingly,  a  Regulatory  Impact 
Analysis  is  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  that  solicits  public  comment, 
the  Internal  Revenue  Service  has 
concluded  that  the  notice  and  public 
procedure  requirements  of  5  U  S.C.  553 


do  not  apply  because  the  rules  proposed 
are  interpretative.  Accordingly,  a 
Regulatory  Flexibility  Analysis  is  not 

required. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Phoebe  A.  Mix 
of  the  Legislation  and  Regulations 
Division  of  the  Office  of  the  Chief 
Counsel.  Internal  Revenue  Service. 
f  iowever,  personnel  from  other  offices 
of  both  the  Internal  Revenue  Service 
and  the  Treasury  Department 
participated  in  developing  the 
regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjecte  in  26  CFR  1.61-1— 
1.281-4 

Income  taxes.  Taxable  income. 
Deductions,  Exemptions. 

Proposed  amendm«its  to  the  regulations 

PART  1-(  AMENDED) 

The  following  amendments  to  2fi  CFR 
PfiPt  1  are  proposed: 

Paragraph  1.  Section  1.168(0(81-12  is 
added  to  read  as  follows- 

§1.1 68<f)(6>-t2    Terminal  rental  adjustment 
clauses  in  certain  motor  vehicle 
agreements. 

[a)  In  general.  The  presence  of  a 
terminal  rental  adjustment  clause  (as 
defined  in  paragraph  (b)(2)  of  this 
section)  will  indicate  that  a  motor 
vehicle  agreement  (as  defined  in 
paragraph  (b)(1)  of  this  section),  under 
which  the  customer  will  use  the  motor 
vehicle  in  a  trade  or  busine.ss  or  for  the 
production  of  income,  is  not  a  lease, 
even  though  the  agreement  purports  to 
be  a  lease. 

(b)  Definitions.  For  purposes  of  this 
section  the  following  definitions  shall 
apply; 

(1)  Motor  vehicle  agreement.  The  term 
"motor  vehicle  agreement"  means  any 
agreement  between  the  provider  and  the 
customer  with  respect  to  a  motor  vehicle 
(including  a  trailer); 

(i)  With  respect  to  which  the  provider 
under  the  agreement  is  personally  liable 
for  the  repayment  of.  or  has  pledged 
property  (other  than  property  subject  to 
the  agreement  or  property  directly  or 
indirectly  financed  by  indebtedness 
secured  by  property  subject  to  the 
agreement)  as  security  for,  all  amounts 
borrowed  to  finance  the  acquisition  of 
property  subject  to  the  agreement,  and 

(ii)  For  which  an  election  under 
section  168(0(8)  is  not  in  effect. 

(2)  Terminal  rental  adjuatment  clause. 
The  term  "terminal  rental  adjustment 
clause"  means  a  provision  of  a  motor 
vehicle  agreement  which  permits  or 


requires  an  upward  or  downward 
adjustment  of  rent  to  make  up  for  any 
difference  between  the  projected  value 
of  the  motor  vehicle  at  the  end  of  the 
agreement  and  the  actuial  vahie  of  the 
motor  vehicle  upon  termination  of  the 
agreement. 

(c)  Examples.  The  followfng  examples 
illustrate  the  provisions  of  this  section; 

Example  (1).  A  purchases  automobiles. 
financing  the  purchases  with  amounts 
borrowed  from  C.  A  provides  automobiles  to 
customers  who  will  use  the  automobiles  in 
their  trades  or  businesses.  A  enters  into  the 
following  agreement  with  all  of  its  customers. 
The  agreement  which  is  lablcd  a  lease, 
provides  that  the  customer  may  use  the 
automobile  for  a  specified  period  of  time  in 
exchange  for  a  specified  monthly  payment 
The  parties  have  not  elected  to  treat  these 
agreements  as  leases  under  section  lft8(f)(3) 
Under  the  agreement,  the  customer  is 
responsible  for  all  operating  expenses 
includinj?  maintenance  and  repair  on  the 
automobile,  and  is  required  to  carry 
msurance  indemnifying  A  against  damage  to 
or  loss  of  the  vehide.  The  customer  is  also 
responsible  for  sales,  use.  excise  and 
personal  property  taxes  levied  against  the 
automobile.  The  agreement  provides  that  at 
the  end  of  the  lease,  or  when  the  customer 
cancels  the  lease,  of  if  the  customer  defaults 
on  '.he  lease,  A  will  sell  the  vehicle  within  30 
days.  Under  a  terminal  rental  adjustment 
clause,  if  the  net  sales  proceeds  (sales  price 
less  As  selling  expenses)  exceed  the 
projected  value  of  the  automobile  at  the  end 
nf  the  lease  (or  a  predetermined  amount  in 
the  event  of  a  cancellation  or  early 
termination  of  the  lease),  A  will  credit  the 
customer  with  an  amount  equal  to  the  excess. 
Correspondingly,  if  the  net  sales  proceeds  are 
less  than  that  amount,  the  customer  will  pay 
an  amount  equal  to  the  shortfall  to  A.  Under 
these  facts,  A  has  not  retained  significant  and 
genuine  attributes  of  ownership.  Therefore, 
the  agreement  between  A  and  its  customer  i.s 
a  conditional  tales  agreement,  not  a  lease. 
and  the  customer,  not  A.  is  entitled  to  the 
cost  recovery  deductions  and  the  investment 
tux  credit  with  respect  to  the  automobile. 
Example  (2).  The  facts  are  the  same  as 
example  (1)  except  that  upon  termination  of 
the  agreement,  A  will  solicit  bids  to  purchase 
the  automobile.  A  will  use  the  highest  bid  to 
determine  the  actual  value  of  the  automobile 
for  purposes  of  applying  the  terminal  rental 
adjustment  clause.  Under  these  facts  A  has 
not  retained  significant  and  genuine 
attributes  of  ownership.  Accordingly,  the 
results  will  be  the  same  as  example  (1). 

Example  (3).  The  facts  are  the  same  as 
example  (1)  except  that  the  terminal  rental 
adjustment  clause  only  provides  that  the 
customer  shall  reimburse  A  if  the  sales 
proceeds  fall  below  the  projected  value  of  the 
automobile  at  the  end  of  the  agreement.  No 
credit  is  anticipated  to  be  made  to  the 
customer  if  the  sales  proceeds  exceed  the 
projected  value  (or  predetermined  amount  ia 
the  event  of  a  cancellation  or  early 
termination  of  the  agreement)  of  the 
automobile  although  A  will,  if  the  customer 
so  requests,  credit  the  customer  with  an 
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amount  equal  to  the  excess  if  the  customer 

buys  the  automobile  or  obtains  another 
HUtomobile  from  A.  Under  thi;se  facts  A  ha.s 
not  retained  significant  and  gonuine 
attributes  of  ownership.  Therefore,  the 
agreement  will  be  characterized  as  a 
conditional  sales  contract,  not  a  lea.se   with 
the  same  results  as  in  example  it) 

(d)  Effective  date.  This  section  will 
apply  to  any  motor  vehicle  .tgreement 
entered  into  after  November  22.  1382. 
Roscoe  L.  Egger.  |r., 
Cowni  issioner  of  In  temal  Revenue. 

IHt  Div    «;-a,M97  Fiicd  1!-lfHC  '■m  pm] 
BILLING  CODE  4830-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Minrng  Reclamation 
and  Enforcement 

30  CFR  Part  948 

West  Virginia  Permanent  Regulatory 
Program;  Public  Comment  Period  and 
Opportunity  for  PuWk;  Hearing  on 
Modifications 

agency:  Office  of  Surface  Mining 
Rf'clamation  and  Enforcement,  Interior 
action:  Proposed  rule;  notice  of  receipt 
of  permanent  program  moJific.itions; 
public  comment  period  and  opportunity 
for  public  hearing. 


SUMMARY:  The  Office  of  Surface  Mining 
(OSM)  is  announcing  procedures  for  t!-,t- 
public  comment  period  and  public 
hearing  on  the  substantive  adequat:y  ui 
program  amendments  submitted  by  the 
State  of  West  Virginia  to  remove  certain 
program  conditions  imposed  on  the 
appruvdl  of  the  West  V  iiginia 
Permanent  Regulator^'  proj^iam  i:;ider 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  fSMCRA)  In 
addition,  bas^d  on  a  request  by  the 
State,  OSM  is  considenna  modifying  the 
deadline  for  West  Virgini.i  to  meet 
certain  other  conditions  of  its  program 
approval.  The  Secretary  of  the  Interior  is 
proposing  to  extend  these  deadlines 
until  May  1. 1983,  and  is  requestinji 
comment  on  these  extensions 

This  notice  sets  forth  the  times  and 
locations  that  the  proposed  amendmenis 
and  request  for  extension  are  available 
for  public  inspection,  the  comment 
period  during  which  interested  persims 
may  submit  written  comments  on  the 
proposed  program  elements,  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing. 
DATES:  Written  comments  must  be 
received  on  or  before  41X)  p.m. 
December  23,  198Z  to  be  considered.  A 
public  hearing  on  the  proposals  will  be 
held  from  7:00  p.m.  to  9:00  p.m.  on 
December  8. 1982,  at  the  Charieston, 


West  Virginia  OSM  office  listed  below 
under  "ADDRESSES". 

Any  person  interested  in  making  an 
oral  or  written  presentation  at  the 
hearing  should  contact  Mr.  David  H. 
Halsey  at  the  Charleston.  West  Virginia 
address  and  phone  number  by  the  close 
of  business  on  November  30,  198Z.  If  no 
one  has  contacted  Mr.  Halsey  to  expres* 
an  interest  in  participating  in  the  heannfi 
by  that  date,  the  hearing  will  nol  be 
held  If  only  one  person  has  so 
contacted  Mr  Halsey.  a  public  meeting, 
rather  than  a  hearing,  may  be  held  and 
the  results  of  the  meeting  included  in  the 
Administrative  Record. 
ADDRESSES:  W'-.tten  comment."  should 
be  mailed  or  hand  delivered  to:  Office  of 
Surface  Mining  Reclamation  and 
Fnforcement.  .\ttention:  West  Virginia 
.Administrative  Record,  GOJ  Morns 
Street.  Charleston,  West  V;rc!ni.}  2,5301. 
Telephone:  (3041  34~-"15a. 

Copies  of  the  West  Virginia  program 
amendments  and  the  West  Virginia 
program  are  available  for  rp\iew  at  the 
OSM  offices  and  the  ofiire  of  the  State 
regulatory  authority  listed  behnv 
Monday  through  Fnday,  9:00  a.m.  to  4.00 
p.m..  excluding  holidays; 
Office  of  Surface  Mininj^  Rerlamafion 

ar:d  EnforceT.ent.  flO.^  Morns  Street 

Charleston.  Wf  st  Viroinia  25301. 

Telephone:  (304)  347--158 
West  Virginia  Department  of  .Natural 

Resources,  1800  Wash  n-j!'-:!  Street. 

F.ast.  Room  tj30.  Charles;L.r..  V\  est 

Virginia  25305,  Telephone;  (304)  348- 

9160 
Office  of  Sui  face  Mining  Reclamation 

;ind  Enforcement.  U.S.  Deparfment  of 

the  Interior.  Room  5315.  1100  "L" 

Street.  N.W..  Washington.  D.C.  20240. 

Telephone:  (202]  343-7896 
FOR  FURTHER  INFORMATION  CONTACT; 
Diiviti  H.  H.alse\',  D;ici:*or,  \Vt-.st 
Virginia  Field  Ofiice.  O'T  ';t>  of  Surface 
Mining.  WW  Morris  S:I^■^'t.  Ch.i:'('S*i"-,. 
West  Virginia  2.'i:>01.  li'\<  pii   nc   ^  M; 
347-7158. 

SUPPLEMENTARY  INFORMATION:  Under  ,30 
CFR  732.12(i;,  t;ie  Secrttary  riay 
conditionally  approve  a  State 
permanent  regulatory  progra.m  whirii 
contains  minor  deficiencies  where  the 
deficiences  are  of  such  a  size  and  nature 
to  render  no  part  of  the  program 
inrom.plete.  the  State  is  acti-.ely 
proceeding  with  steps  to  correct  the 
deficiencies,  and  the  State  agrees  to 
correct  the  deficiencies  according  \-i  a 
schedule  set  forth  in  the  notice  of 
conditional  approval.  The  correction  of 
each  deficiency  is  a  condition  of  ihe 
approval.  The  condittona!  approval 
terminates  if  the  conditions  are  not  met 
according  to  the  schedule.  The  dates  are 
established  in  consultation  with  the 


Stale  based  on  regulatory  and 
administrative  needs  of  the  State  s 
permanent  program,  the  time  required 
for  changes  to  be  adopted  under  Stale 
procedures  or  legislative  schedules,  and 
the  impact  or  SMCRA  implement.ition 

The  West  Virginia  program  was 
conditionally  approved  on  laniian.  21 

1981  (46  FR  591.V-5956).  In  the  notice  (if 
approval  the  Secretary  published  the 
schedule  for  West  Virginal  to  resolve 
each  of  35  conditions  on  the  approval  ot 
the  Slate  s  reg'.;latory  program.  Tn.ese 
deadlines  were  subsequently  pxteniied 
on  October  30,  1981  (46  FR  .540'T)-52in  ) 
and  May  27.  1982  (47  FR  23156^-2315-) 

On  September  14  1982.  the  State 
requested  that  the  deadline  for  six  of  the 
conditions  (conditions  2.  7.  8,  16.  23  and 
30)  due  on  November  1,  1982.  be 
extended  until  May  1, 1983 
(Administrative  Record  Number  WV 
453).  An  individual  justification  for  each 
of  the  conditions  was  provided  by  the 
State. 

The  Director  believes  that  under  the 
circumstances,  an  extension  of  the 
current  deadlines  does  not  render  the 
deficiencies  major.  However,  the 
Director  specifically  requests  comments 
on  whether  extension  of  the  deadlines 
would  render  any  particular  deficiency 
major,  as  that  term  is  used  in  30  CFR 
732.13(1). 

Also,  in  the  September  14  letter,  the 
State  requested  that  OSM  reconsider 
seven  conditions  (conditions  9. 11, 13. 
15.  20.  21.  and  35)  on  the  basis  of 
developments  subsequent  to  the  date  of 
approval  of  the  State's  program. 
Individual  discussion  of  each  of  these 
conditions  was  provided. 

Initial  review  of  the  request  for 
reconsideration  of  the  seven  conditions 
indicates  that  the  State  may  have  in  fact 
satisfied  at  least  part  of  the  seven 
conditions  by  the  information  submitted 
The  Director  requests  comments  on 
whether  these  conditions  can  now  be 
removed  from  the  program  approval. 

On  October  29, 1982.  the  State 
submitted  a  copy  of  emergency 
regulations  promulgated  on  October  28, 

1982  (Adm.inistrative  Record  Number 
WV  456).  These  emergency  regulations 
were  intended  to  satisfy  conditions  6,  10 
12.  17.  and  22.  The  letter  also  contained 
a  copy  of  an  actuarial  study  intended  !o 
satisfy  condition  25  and  inlormation 
concerning  valley  fills  uitended  to 
satisfy  condition  18.  In  adri;tion.  the 
State  requested  that  condition  14  he 
included  in  its  request  for  extension  of 
the  deadline  to  satisfy  the  condition 

Additional  Determinations 

On  August  28,  1981,  the  Office  of 
Management  and  Budget  (OMB)  granted 
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OSM  an  exemption  from  Sections  3,  4,  7 
and  8  of  Executive  Order  12291  for  all 
actions  to  approve  or  conditionally 
approve  State  regulatory  programs, 
actions  or  amendments.  Therefore,  a 
Regulatory  Impact  Analysis  and 
regulatory  review  by  OMB  are  not 
needed  for  this  proposed  rule. 

This  rule  is  deemed  not  to  be  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(c)  of  NEPA.  It  is  hereby 
designated  as  a  categorical  exclusion 
from  the  NEPA  process.  Therefore,  this 
rule  is  exempt  from  the  requirements  of 
an  Environmental  Assessment  of  EIS. 

Pursuant  to  the  Regulatory  Flexibility 
Act.  Pub.  L  95-354, 1  have  certified  that 
this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

List  of  Subjects  in  30  CFR  Part  948 

Coal  mining,  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Dated:  November  17, 1962. 
(.  Steven  Griles. 
Acting  Director,  Office  of  Surface  Mining. 


I 


(11). 
(22) 


PART  948— WEST  VIRGINIA 

Accordingly,  30  CFR  Part  948  is 
proposed  to  be  amended  as  set  forth 
herein: 

§  943. 11    Conditions  of  State  regulatory 
program  approval. 

1.  30  CFR  948.11(a]  (2),  (7),  (8),  (14), 
(16),  (23),  and  (30)  are  proposed  to  be 
amended  by  substituting  "May  1, 1983" 
for  each  date  contained  therein. 

2.  30  CFR  (48.11(a)  (6),  (9),  (10), 
(12).  (13),  (15),  (17),  (18),  (20),  (21), 
(25)  and  (35)  are  proposed  to  be 
removed  and  reserved. 

[FR  Doc.  82-31984  Filed  11-22-82;  8:45  <im| 
BILUNQ  COOE  431(M)S-M 


VETERANS  ADMINISTRATION 

38  CFR  Part  17 

Dental  Benefits 

agency:  Veterans  Administration. 

ACTION:  Proposed  regulations. 

SUMIMARY:  The  Veterans  Administration 
(VA)  is  proposing  to  amend  its 
regulation  concerning  dental  benefits  to 
include  changes  in  eligibilty  for  dental 
treatment  resulting  from  the  recent 
enactment  of  legislation.  Section  612(b) 
of  title  38  United  States  Code  now 
provides  that  any  needed  dental  care 
may  be  provided  to  former  prisoners  of 
war  who  were  interned  for  six  months 
or  more:  and  to  any  veteran  who  has  a 
service-connected  disability  rated  as 
total.  Dental  care  may  also  be  provided 


to  eligible  veterans  who  served  on 
active  duty  for  a  period  of  not  less  than 
180  days.  For  those  discharged  or 
released  after  September  30, 1981. 
application  for  treatment  must  be  made 
within  90  days  of  such  discharge. 
Discharged  enlisted  personnel  need  not 
apply  for  dental  benefits  after  each 
period  of  enlistment  to  preserve  their 
eligibility  for  dental  care,  provided  they 
re-enlist  within  a  specified  time  limit. 
DATES:  Comments  must  be  received 
before  December  23, 1982.  It  is  proposed 
to  make  this  rule  effective  the  date  of 
final  approval. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  to: 
Administrator  of  Veterans  Affairs 
(271A),  Veterans  Administration,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
onlv  at  the  Veterans  Administration 
Central  Office,  Veterans  Services  Unit, 
room  132,  at  the  above  address,  between 
the  hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday  (except 
holidays)  until  January  7, 1983. 
FOR  FURTHER  INFORIMATION  CONTACT: 
Joseph  F.  Fleckenstein  (202)  389-2851. 
SUPPLEMENTARY  INFORIMATION:  Section 
102  of  Pub.  L.  96-22  amended  section  612 
of  title  38  U.S.C.  to  provide  authority  to 
furnish  any  needed  dental  care  to 
former  prisoners  of  war  who  were 
interned  for  six  months  or  more:  and  to 
any  veteran  who  has  a  service- 
connected  disability  rated  as  total. 
Section  2002  of  Pub.  L.  97-35  amended 
section  612  of  title  38  U.S.C.  to  provide 
that  Class  II  dental  benefits  will  only  be 
provided  to  eligible  veterans  who  had 
served  on  active  duty  for  a  period  of  not 
less  than  180  days.  For  those  discharged 
or  released  after  September  30, 1981, 
application  for  treatment  must  be  made 
within  90  days  of  such  discharge  or 
release.  Dental  care  will  not  be  provided 
if  the  applicant's  certificate  of  discharge 
or  release  bears  a  certification  that  a 
complete  dental  examination  and 
appropriate  dental  services  were 
provided  within  90  days  of  discharge  or 
release.  Section  103  of  Pub,  L.  97-72 
amended  section  612(b)(2)  of  title  38 
U.S.C.  to  provide  that  discharged 
enlisted  personnel  need  not  apply  for 
Class  II  dental  benefits  after  each  period 
of  enlistment  provided  they  re-enlist 
within  a  specified  time  limit.  Retroactive 
dental  benefits  may  be  provided  to 
previously  discharged  veterans  who  had 
applied  for  and  were  denied  certain 
dental  benefits  because  the  dental 
condition  was  not  related  to  their  last 
period  of  active  duty.  Dental  benefits 
will  be  limited  to  the  treatment  of 


service-coiuiected  noncompensable 
conditions. 

The  Administrator  has  determined 
that  this  proposed  revision  to  VA 
regulations  is  considered  nonmajor 
under  the  criteria  of  Executive  Order 
12291.  Federal  Regulation.  The 
Administrator  hereby  certifies  that  this 
proposed  regulation  will  not.  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b).  this  proposed  regulation  is 
therefore  exempt  from  the  initial  and 
final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 
The  reason  for  this  certification  is  that 
this  rule  will  only  be  applicable  in  the 
case  of  certain  veterans  applying  for 
dental  care. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  64.011. 

List  of  Subjects  in  38  CFR  Part  17 

Alcoholism,  Claims,  Dental  health. 
Drug  abuse.  Foreign  relations. 
Government  contracts,  Grants 
programs — health.  Health  care.  Health 
facilifies.  Health  professions.  Medical 
devices.  Medical  research.  Mental 
health  programs.  Nursing  homes. 
Philippines.  Veterans. 

Approved;  November  2, 1982. 

By  direction  of  the  Administrator. 
Everett  Alvarez.  Jr., 
Deputy  Administrator. 

PART  17— MEDICAL 

1.  Section  17.123  is  amended  by 
revising  paragraphs  (b)  and  (d);  adding 
new  paragraphs  (e),  (f).  and  (h);  and  by 
redesignating  the  following  paragraphs: 
(e)  is  redesignated  as  (g),  (f)  is 
redesignated  as  (i),  and  (g)  is 
redesignated  as  (j).  The  new  and  revised 
material  reads  as  follows: 

§  17.123    Authorization  of  outpatient 
dental  treatnwnt 


(b)  Class  U. 

(l)(i)  Those  having  a  service- 
connected  noncompensable  dental 
condition  or  disability  shown  to  have 
been  in  existence  at  time  of  discharge  or 
release  from  active  service,  which  took 
place  after  September  30, 1981.  may  be 
authorized  any  treatment  indicated  as 
reasonably  necessary  for  the  one-time 
correction  of  the  service-connected 
noncompensable  condition,  but  only  if: 

(A)  They  were  discharged  or  released, 
under  conditions  other  than 
dishonorable,  from  a  period  of  active 
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military,  naval  or  air  service  of  not  less 
than  180  days, 

(B)  Application  for  treatment  is  made 
within  90  days  after  such  discharge  or 
release. 

(C)  The  certificate  of  discharge  or 
release  does  not  bear  a  certification  that 
the  veteran  was  provided,  within  the  90- 
day  period  immediately  before  such 
discharge  or  release,  a  complete  dental 
examination  (including  dental  X-ray.s) 
and  all  appropriate  dental  treatment 
indicatea  by  the  examination  to  be 
needed,  and 

fD)  Veterans  Administration  dental 
examination  is  completed  within  six 
months  after  discharge  or  release,  unles.s 
delayed  through  no  fault  of  the  veteran. 

(ii)  Those  veterans  discharged  from 
their  final  period  of  service  after  .'\tisiisl 
12.  1981,  who  had  reentered  active 
military  service  within  90  days  after  ihe 
date  of  a  discharge  or  reletise  from  a 
prior  period  of  active  military  service, 
may  apply  for  treatment  of  servire^ 
connected  noncompensable  df-nt.il 
conditions  relating  to  any  such  periods 
of  service  within  90  days  from  the  date 
of  their  final  discharge  or  release. 

(iii)  If  a  disqualifying  discharge  (ir 
release  has  been  corrected  by 
competent  authority,  application  may  be 
made  within  90  days  after  the  date  of 
correction. 

(2)(i)  Those  having  a  servii^e- 
ccmnected  noncompensable  den'.il 
condition  or  disability  shown  !o  h.ue 
been  in  existence  at  tim.e  of  discharge  or 
release  from  active  service,  which  took 
pla(  e  before  October  1.  1981.  may  be 
authorized  any  treatment  indicated  as 
reasonably  necessary  for  the  one-time 
correction  of  the  service-connected 
noncompensable  condition,  but  only  if: 

(.'\)  They  were  discharged  or  releasee!. 
under  conditions  other  than 
dishonorable,  from  a  period  of  active 
military,  naval  or  air  strvicie  of  not  les.s 
than  180  days. 

(B)  Application  for  treatment  is  made 
within  one  year  after  such  discharge  or 
release. 

(C)  Veterans  Administration  dental 
examination  is  completed  within  14 
months  after  discharge  or  release,  unless 
delayed  through  no  fault  of  the  veteran. 

iii)  Those  veterans  discharged  from 
their  final  period  of  service  before 
August  13.  1981.  who  had  reentered 
active  military  service  within  one  year 
from  the  date  of  a  prior  discharge  or 
release,  may  apply  for  treatment  of 
service-connected  noncompensable 
dental  conditions  relating  to  any  such 
prior  periods  of  service  within  one  year 
of  their  final  discharge  or  release. 

(iii)  If  a  disqualifying  discharge  or 
release  has  been  corrected  by 
competent  authority,  application  may  be 
made  within  one  year  after  the  date  of 
correction.  (Pub  L,  97-35,  sec.  2002(a): 


Publ  L.  97-72,  sec.  103(a):  38  U.S.C.  612) 

•  •         *         *         * 

(d|  Cllass  H|b)  Those  havine  a  s*"r\  k  e- 
connected  noncompensable  dental 
( (indition  or  disabilifv  and  w  ho  had 
been  detained  or  internc^d  as  prisoners  of 
war  for  a  period  of  les.s  than  six  months 
may  he  authorized  any  treatment  as 
reasonably  ne(  es.<;ary  for  the  correction 
of  sue  h  service-connected  dental 
( (indition  or  disabilifv,  (Pub   1.  '»h-22. 
.-iet    102:  38U.SC.  6121 

(e|  Class  [1(c),  Those  who  were 
prisoners  of  war  tor  six  months  or  more, 
as  determined  by  the  concerned  military 
service  tiepartmeiif.  may  be  authorized 
any  needed  dental  treatment.  (Pub.  1, 
9B-22.sec.  102!b)|l);  38  I'.S.C.  612) 

(fl  Cla.ss  UK  (Retroaitive).  Any  veteran 
u  ho  had  made  prior  application  for  and 
rt'(  eived  dental  treatment  from  the 
Veterans  .Administration  for 
noncompensable  dental  conditions,  but 
was  denied  replacement  of  missing  teeth 
which  were  lost  during  any  period  of 
service  prior  to  his.Tier  last  period  of 
service  may  be  authorized  such 
previously  denied  benefits  under  the 
following  conditions: 

(1)  Application  for  such  retroactive 
benefits  is  made  within  one  vear  of 
(effective  dale  of  regulation  will  be 
inserted). 

(2)  Existing  Veterans  Administration 
records  refltK:t  the  prior  denial  of  the 
claim. 

All  Class  IIR  (Retroactive)  treatment 
authorized  will  be  completed  on  a  fee 
basis  status.  (Pub.  L  97-72,  sec.  103;  38 
U.S.C  612) 

•         •         «         «. 

(h)  Class  IV.  TTiose  whose  service- 
connected  disabilities  are  rated  at  100% 
by  scheduler  evaluation  or  who  are 
entitled  to  the  100%  rate  by  reason  of 
individual  unemployability  may  be 
authorized  any  needed  dental  treatment. 

(Pub.  L.  96-22.  sec,  102(b)(1);  38  U.S.C. 
612) 

•  •  *         *         • 

2,  In  §  17  123a.  the  introductory 
paragraph  and  paragraph  (a)  are  revised 
to  read  as  follows: 

§  17.123a     EDgibillty  for  Class  II  dental 
treatment  wlttioirt  rating  action. 

When  an  application  has  been  made 
for  class  II  dental  treatment  under 
§  17.123(b),  the  applicant  may  be 
deemed  eligible  and  dental  treatment 
authorized  on  a  one-time  basis  without 
rating  action  if: 

(a)  The  examination  to  determine  the 
need  for  dental  care  has  been 
accomplished  within  the  specified  time 
limit  after  date  of  discharge  or  release 
unless  delayed  through  no  fault  of  the 
veteran,  and  sound  dental  judgement 
warrants  a  conclusion  the  condition 
originated  in  or  was  aggravated  during 


service  and  the  condition  existed  at  th( 
time  of  discharge  or  release  from  active 
service,  and  (Pub  L  97-72.  sec.  l():i(a): 
38U.SC  B121 

(38  U.S.C  210(c)) 

BILLING  COM  «3JO-0t-ll 


ENVIRONME^^■AL  PROTECTION 
AGENCY 


40CFR  Part  81 


A-5-FRL  2233-51 


Designation  of  Areas  for  Air  Quality 
Planning  Purposes:  Attainment  Status 
Designations:  Ohio 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  On  October  5. 1978,  EPA 
promulgated  the  fmal  attainment  status 
designation  for  Sununit  County.  Ohio. 
See  43  FR  45993  e^  seq.  In  that 
rulemaking.  ElPA  designated  portions  of 
Summit  County  as  not  attaining  the 
primary  National  Ambient  Air  Quality 
Standard  for  sulfur  dioxide.  A  portion  of 
EPA's  designation  of  Summit  County 
was  subsequently  found  by  the  6th 
Circuit  Court  to  be  unsupported  by  an 
administrative  record  and  the  rule  was 
remanded  to  the  Agency  for  further 
consideratiorL  This  action  proposes  to 
designate  most  of  that  area  of  Summit 
County  affected  by  the  remand  as 
primary  nonattainment  for  sulfur 
dioxide.  The  remaining,  small  part  of 
that  area  is  being  proposed  as 
attainment.  These  actions  respond  to  the 
Court's  remand  and  requests  from  the 
State  of  Ohio  and  PPG  Industries.  Inc. 
The  intended  effect  of  this  proposed 
rulemaking  is  to  satisfy  the  requirements 
of  the  Qean  Air  Act. 

DATE:  All  comments  must  be  submitted 
on  or  before  December  23, 1982. 

ADDRESSES:  Copies  of  the  redesignation 
request,  technical  support  documents 
and  the  supporting  air  quality  data  are 
available  at  the  following  addresses: 
Environmental  Protection  Agency. 

Region  V.  Air  Programs  Branch.  230  S. 

Dearborn  Street.  Chu^go,  Ilhnois 

60604. 
Oliio  Environmental  Protei.;tioii  Ag(  ncy. 

Office  of  Air  Pollution  Control.  361 

East  Broad  Street,  Columbus  Ohio 

43216. 
Comments  on  this  proposed  rule  shtiuid 
be  addressed  to:  [Please  submit  an 
original  and  five  copies,  if  possible) 

Gary  Gulezian.  Chief.  Reguiator\ 
Analysis  Section,  Air  Programs 
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Branch.  EPA,  Region  V,  230  South 

Dearborn,  Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT 

Sharon  Reinders,  (312)  886-6034. 
SUPPl£MENTARY  INFORMATION:  Section 
107(d)  of  the  Clean  Air  Act  (Act) 
directed  each  State  to  submit  to  the 
Administrator  of  EPA  a  Hst  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  attainment  status  of  all  areas 
within  the  State.  As  required  under 
Section  107(d)(2)  of  the  Act,  the 
Administrator  promulgated  the  State 
lists,  with  any  necessary  modifications, 
on  March  3,  1978  (43  FR  8962.  et  seq.) 
and  October  5. 1978  (43  FR  45993,  et 
seq.].  In  the  October  5, 1978  Federal 
Register,  EPA  designated  two  primary 
nonattainment  areas  for  sulfur  dioxide 
(SO,)  in  Summit  County,  Ohio. 

On  September  30, 1980,  the  U.S.  Court 
of  Appeals,  Sixth  Circuit  remanded  to 
the  Agency  the  SO2  nonattainment 
designation  for  Summit  County  stating 
that  the  designation  was  not  supported 
by  the  administrative  record.  (See  PPG 
Industries,  Inc.  et  a!  v.  Costle.  630  F.  2d 
462  (6th  Cir.  1980).  Although  the  Court 
accepted  EPA's  use  of  computer 
dispersion  modeling  to  determine  the 
attainment/nonattainment  status  of 
Summit  County,  it  remanded  EPA's  final 
rulemaking  action  because  the  proper 
modeling  analysis  was  not  in  the 
administrative  record.  This  analysis 
consists  of  remodeling  voluntarily 
undertaken  by  the  Agency  to  correct 
data  base  errors.  The  remodeling  was 
completed  by  the  time  of  the  final 
promulgation  of  the  attainment  status 
designations  (i.e.  October  5, 1978),  but 
was  not  explicitly  included  in  the  record 
for  the  promulgation.'  EPA  is  satisfied 
that  this  modeling  analysis  supported 
the  nonattainment  status  designation 
and  has  included  this  remodeling  in  the 
record  for  today's  action. 

Since  the  October  5, 1978  attainment 
status  designation,  new  data  have 
become  available  which  support  a 
revision  to  the  original  nonattainment 
area  boundaries.  On  December  30, 1981, 
a  request  to  designate  part  of  Summit 
County  as  attainment  for  SOj,  among 
other  things,  was  submitted  to  EPA  on 
behalf  of  PPG  Industries,  Inc.  (PPG)  in 
Summit  County.  On  May  17, 1982,  the 
Ohio  Environmental  Protection  Agency 
(OEPA)  also  requested  EPA  to  designate 
a  portion  of  Summit  County  as 


'  EPA't  remodeling  and.  hence,  the  Court's 
remand,  appllei  only  to  one  area  in  the  center  of 
Summit  County.  A  second  area,  in  the  Northwest 
corner,  was  designated  nonattainment  on  the  basis 
of  EPA's  modeling  for  the  Cleveland  metropolitan 
area.  Becauae  this  modeling  was  included  in  the 
original  record.  EPA  notes  that  this  area  was 
properly  designated  as  nonattainment  and  is  not 
directly  afTected  by  today's  notice. 
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attainment  for  SOj.  PPG's  request  was 
submitted  pursuant  to  both  Section 
307(d)(7)(B)  of  the  Act  and  the 
Administrative  Procedure  Act.  Because 
Section  307(d)(7)(B)  applies  only  to 
certain  enumerated  actions,  not 
including  redesignation  under  Section 
107(d)  of  the  Act,  EPA  decided  to  treat 
the  request  as  a  petition  for  revision  of  a 
rule  under  Section  3(e)  of  the 
Administrative  Procedure  Act.  (See 
Olja'.o  Chapter  of  the  Navajo  Tribe  v. 
Train.  515lF.2d  654  (D.C.  Cir.  1975)].  On 
July  7,  1982  (47  FR  29572),  EPA 
announced  its  finding  that  PPG  had 
presented  a  basis  under  the 
Administrative  Procedure  Act  for 
reconsidering  the  designation  of  a 
portion  of  Summit  County.  EPA  also 
announced  its  intention  to  withhold 
action  on  PPG's  request  until  review  of 
the  State's  request  was  complete.  The 
purpose  of  this  notice  is  to  respond  to 
both  the  State  of  Ohio  and  PPG's 
request  to  designate  part  of  Summit 
County  to  attainment  for  SO2.  This 
notice  announces  the  results  of  EPA's 
review  of  the  materials  submitted  by  the 
State  of  Ohio  and  further  announces 
EPA's  decision  to  propose  approval  of 
Ohio's  and  PPG's  request.  Consistent 
with  EPA's  policy  on  Section  107  of  the 
Act.  all  available,  relevant  modeling  and 
monitoring  data  were  considered  in 
reviewing  the  redesignation  request. 

The  proposed  designation  will  change 
the  SO?  primary  nonattainment  area 
within  Summit  County  from: 

(1)  Entire  area  northwest  of  the  following 
line— Rte  80  east  to  Rte  91,  Rte  91  to  county 
line. 

(2)  Area  bounded  by  the  following  lines — 
NORTH— Bath  Road  (48)  east  to  Rte  8,  Rte  8 
north  to  Barlow  Road,  Barlow  Road  east  to 
county  line,  ELAST— Simmil/Portage  County 
l\ne.  SOUTH— 'Vanderhoof  Road  east  to  Rte 
93,  Rte  93  north  to  Rte  619.  Rte  619  east  to 
county  line,  WEST — Summit/Medina  County 
line: 

to: 

(1)  Entire  area  northwest  of  the  following 
line— Rte  80  east  to  Rte  91,  Rte  91  north  to 
county  line, 

(21  .Area  bounded  by  the  following  lines — 
NORTH— Bath  Road  (481  east  to  Rte  8.  Rte  8 
north  to  Barlow  Road,  Barlow  Road  east  to 
county  line.  EAST — Summit/Portage  County 
line.  SOUTH— Interstate  76  to  Rte  93,  Rte  93 
south  to  Rte  6t9,  Rte  619  east  to  county  line. 
WEST — Summit/Medina  County  line. 

The  remainder  of  the  County  remains 
designated  attainment.  The  effect  of  this 
proposed  revision  is  to  change  the  area 
around  the  PPG  Barberton  plant  and 
Ohio  Brass  from  nonattainment  to 
attainment.  EPA  has  determined  that 
limiting  the  attainment  designation  to 
this  area  is  appropriate  because  of  the 


ambient  air  quality  monitoring  and 
modeling  data  constraints. 

Monitoring  Data 

Along  with  its  redesignation  request, 
OEPA  submitted  ambient  air  monitoring 
data  collected  during  the  year  1981  at 
eight  monitoring  sites  near  the  PPG 
Barberton  plant.  EPA  has  determined 
that  the  monitoring  network  provides 
adequate  spatial  resolution  in  the 
vicinity  of  PPG,  the  dominant  source  in 
the  Barberton  area.  The  network  was 
designed  using  all  available  relevant 
modeling  and  monitored  data,  as  well  as 
consideration  of  on-site  meteorology. 
These  data  indicate  that  the  maximum 
impacts  from  PPG  are  expected  to  occur 
in  the  northeast  quadrant  within  two 
kilometers  (km)  of  the  plant.  As  a  result, 
several  monitors  were  located  within 
this  area.  Two  monitors  were  sited  on  a 
radial  extending  to  the  north,  two  on  a 
radial  to  the  northeast,  and  three  on  a 
radial  to  the  east.  The  use  of  multiple 
monitors  within  two  km  on  radials  in 
multiple  directions  provides  good  spatial 
coverage  of  the  expected  high 
concentration  area.  An  eighth  monitor, 
located  slightly  more  than  one  km  to  the 
southwest,  was  established  primarily  for 
background  purposes. 

The  1981  data  show  that  the  highest 
second  high  24-hour  average 
concentrations,  recorded  at  PPG 
Pumphouse  and  Barberton  High  School, 
are  325  and  307  micrograms  per  cubic 
meter,  respectively,  reported  as 
midnight-to-midnight  "block"  averages.^ 
All  ambient  monitoring  data  and 
modeling  studies  have  indicated  that  the 
constraining  standard,  in  this  case,  is 
the  24-hour  standard.  Ambient 
monitoring  data  further  indicate  no 
violation  of  either  the  3-hour  or  annual 
NAAQS. 

EPA's  redesignation  criteria  include  a 
requirement  of  eight  consecutive 
quarters  of  representative,  quality 
assured  ambient  air  quality  data 
showing  no  violation  of  the  appropriate 
NAAQS,  or  four  quarters  of  ambient  air 
quality  data  and  documentation  of 
concurrent  and  commensurate  emission 
reductions.  Because  only  four  quarters 
of  data  are  available  from  the  eight- 
station  network  (and  no  emission 
reduction  data),  these  1981  data  are  not 
sufficient  by  themselves  to  support  a 
redesignation  to  attainment.  However, 


'  EPA  set  forth  its  policy  on  the  use  of  midnight- 
lo-midnight  block  averages  and  running  averages 
for  implementation  of  the  SOa  NAAQS  in  a 
memorandum  from  Kathleen  M.  Bennett.  Assistant 
Administrator  for  Air.  Noise,  and  Radiation,  to 
Valdas  V.  Adamkus.  Regional  Administrator, 
Region  V,  entitled  "Use  of  Running  Averages  for 
Determining  Compliance  with  the  24-hour  Sulfur 
Dioxide  Standard  ",  (March  24,  1982), 


the  extensive  1981  monitoring  network 
showed  that  the  higher  constraining 
concentrations  occurred  at  Barberton 
High  School  and  PPG  Pumphouse.  sites 
which  have  been  in  operation  for  at 
least  three  years.  Thus,  the  eight-station 
network,  in  addition  to  providing  at 
least  four  quarters  of  quality  assured 
data,  demonstrate  the  worst  case 
representativeness  of  two  sites  where 
more  than  eight  quarters  of  data  are 
available.  In  addition  to  the  monitoring 
data.  EPA  considered  dispersion 
modeling  analyses  performed  by  EPA 
and  PPG  that  was  submitted  by  OEPA 
on  August  27,  1982.  These  analyses 
demonstrate  that  the  status  quo 
emission  level  will  protect  the  NAAQS. 
EPA's  review  of  the  modeling  analyses 
IS  discussed  in  detail  in  the  Technical 
Support  Documents  available  at  the 
regional  EPA  Office  listed  above. 
Consequently,  the  1981  data  from  the 
eight-station  network  together  wqlh  the 
multi-year  record  from  Barberton  High 
School  and  the  PPG  Pumphouse,  as  well 
as  the  modeling  data  and  status  quo 
emissions,  support  the  redesignation  to 
attainment. 

All  interested  persons  are  invited  to 
submit  written  comment  on  the 
proposed  redesignation.  Written 
comments  received  by  the  date  spec  ified 
dliove  will  be  considered  in  determining 
whether  EPA  will  approve  the 
redesignation.  After  review  of  all 
comments  submitted,  the  .'\dministi<it()r 
of  EPA  will  publish  in  the  Federal 


Register  the  Agency's  final  action  on  the 
redesignation. 

Pursuant  to  Executive  Order  12291. 
EPA  must  judge  whether  a  regulation  is 
"Major"  and  therefore  subject  to  the 
requirement  of  preparing  a  regulatorv 
impact  analysis.  Today's  action  does  nui 
constitute  a  major  regulation  because  it 
only  changes  an  area's  air  quality 
designation;  it  does  not  impose  an\  i;iu 
regulatory  requirements 

The  Office  of  Management  an(i  D;i(jp(  t 
has  exempted  this  rule  fro.m  the 
requirements  of  Section  .3  of  Executive 
Orderl2291. 

List  of  Subjects  in  40  CFR  Part  81 

.'\ir  pollution  control,  .Xntional  parks 
VV'ilderness  areas. 

Pursuant  to  the  provisions  of  t!it 
Regulatory  Flexibility  Aci   1  f frtifx  th<:t 


this  rule  will  not  have  a  significant 
ccimoniu:  impact  on  a  substantial 

nuiiit)er  of  sniall  er:!i'i(  s 

(Sec.  107(d)  of  the  Act,  as  amended  (42  U.S.C. 

740-1) 

n..;ed;  October  12, 1982. 
\  aldas  V.  Adamkus, 

t!i  ■:    '•:<</  AdnvrTistmror. 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 

Subpart  C  .!i  i\irt  81  uf  ChapU-r  1.  Title 
40.  Code  of  Federal  Regulations  is 


ameiuli'C 


follr 


§81.336     {Amended  I 

1.  Within  the  "Ohio  SO  ,"  portion  of 
§  81.336,  Summit  County  is  revised  as 
follows: 


Ohio — SO  a 


Designated  areas 


Does  not 

meet 

pnmary 

standards 


Does  not 

meet 

pnma/y 

standards 


Cannot  be 
ciawihai 


Better  ttian 
national 


Summtl  Entire  ar.:'a  norrnwesi  ol  tt^  followving  Itne  Rie  80  east  to 
Rte  91  Rte  9t  north  to  county  line  and  the  en^^e  area  l>€tween 
the  following  lines  1)  Bath  Rd  (18|  east  tc  Rte  8  Rte  8  north  to 
Barlow  Rd.  (T-121)  Banow  Rd  easl  to  county  boundary,  2) 
Interstate  76  east  to  Rte  93.  Rte  93  south  to  Rte  619.  Rte  619 
east  to  county  boundary „ 

The  remainder  ot  Summit  Co _ a._ „ 


'    :>-  ,i.'M  Kil.-ii  11-22   82:«:4Saiii| 
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DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Economic  Development  Assistance 
Programs  Under  the  Continuing 
Appropriations  Act  of  1982  (Pub.  L  97- 
276);  Availability  of  Funds 

agency:  Economic  Development 
Administration  (EDA). 

action:  Notice. 

summary:  .  I 

I.  Program:  Planning  Grants  for 
Economic  Development  Districts, 
Redevelopment  Areas  and  Indian 
Tribes. 

(Catalog  of  Federal  Domestic  Assistance: 
11.302  Economic  Development — Support  for 
Planning  Organizations.) 

The  EDA  Office  of  Planning, 
Technical  Assistance,  Research  and 
Evaluation  announces  that  grant  funds 
are  available  to  defray  administrative 
expenses  in  support  of  the  economic 
development  planning  efforts  of 
Economic  Development  Districts 
(Districts),  Redevelopment  Areas 
(Areas)  and  Indian  Tribes  under  the 
authority  of  Section  301(b)  of  the  Public 
Works  and  Economic  Development  Act 
of  1965,  as  amended,  42  U.S.C.  3121,  et 
seq..  (PWEDA). 

Eligibility:  Eligible  applicants  are 
Districts,  Areas  and  Indian  Tribes 
(including  Alaskan  Native  Villages], 
whose  current  grants  expire  before 
March  31, 1983. 

Grant  Objective:  The  objective  of 
these  Section  301(b)  grants  is  to  support 
the  formulation  and  implementation  of 
economic  development  programs 
designed  to  create  or  retain  full-time 
permanent  jobs  and  income,  particularly 
in  designated  Redevelopment  Areas. 

Funding  Availability:  Funds  are 
presently  available  in  two  categories: 


Districts  and  Areas  (Category  A);  and 
Indian  Tribes  (Category  B). 

1.  As  of  October  29, 1982.  a  total  of 
S3.338.076  is  available  for  Districts  and 
Areas.  Maximum  assistance  is  limited  to 
25  percent  of  their  previous  aonoaJ 
grants. 

2.  As  of  October  2a  1982.  a  total  of 
5669,886  is  available  for  Indian  Tribes 
currently  participating  in  the  program. 
Maximum  assistance  will  be  limited  to 
23  percent  of  their  previous  annual 
grants. 

Funding  Instruments:  Assistance  will 
be  provided  in  the  form  of  grant 
amendments  for  up  to  75  percent  of 
project  costs  for  Category  A  grants. 
Under  Category  A.  the  applicant  will  be 
required  to  cover  the  remaining  costs 
through  cash  or  in-kind  contributions. 
Category  B  assistance  will  be  provided 
in  the  form  of  grant  amendments  for  up 
to  100  percent  of  project  costs. 

Grant  Duration:  Both  Category  A  and 
Category  B  amended  grants  will  be 
extended  for  three  mooths,  generally 
through  March  31, 1983. 

Selection  Criteria:  For  eligible 
applicants  under  both  Categories  A  and 
B,  selection  will  be  based  upon  past 
performance.  Applicants  with 
unresolved  audits  from  previous  301(b) 
grants  may  not  be  considered  for  further 
funding. 

Organizations  whose  existing  EDA 
grants  expire  after  March  31, 1983,  will 
not  be  considered  for  funding  at  this 
time.  Organizations  which  received  one- 
time grants  in  fiscal  year  1982  will  not 
be  refunded. 

Pre-Application  Procedures:  Eligible 
applicants  under  both  Categories  A  and 
B  should  begin  the  application  process 
by  submitting  a  letter  signed  by  the  chief 
elected  official  (Chairman  of  the  Board, 
Tribal  Chairman)  of  the  District,  Area  or 
Indian  Tribe  indicating  a  desire  to 
continue  receiving  funds  to  carry  out  the 
types  of  planning  activities  eligible 
under  the  301(b)  program. 

Formal  Application  Procedures: 
Following  a  review  of  the  letters,  EDA 
will  notify  eligible  applicants  which 
meet  the  selection  criteria  to  submit  a 
revised  budget  document,  ED-430 
Planning  Grant  Application  and  an  EI>- 
503  Assurance  of  Civil  Rights 
Compliance. 

Submission  Information:  Requests  for 
assistance  under  this  program  should  be 
addressed  to  the  appropriate  EDA 
Regional  Office  identified  hereinafter. 


For  further  informdtiou,  oootact  Leon  T. 
Douglas  (2Q2J  377-2873  at  EDA 
Headquarters  in  Washingtoa.  D.C 

II.  Program:  Planning  Grants  for  Urban 
Planning  Adirittes 

(Catalog  of  Federal  Domestic  Assistance: 
11.305  Economic  Development — State  and 
Local  Economic  Development  Planning.) 

Summary-.  The  EDA  Office  of 
Planning,  Technical  Assistance, 
Research  and  Evaluation  announces 
that  grant  ftmds  are  available  to 
continue  the  Urban  Plaoning  Program 
operated  uaader  the  authority  of  Section 
302(a)  of  the  Pubhc  Works  and 
Economic  Devek>pm»it  Act  of  1965.  as 
amended,  42  U.S.C.  3121,  et  seq., 
(PWEDA). 

Eli^bitity:  Eligible  appRcants  under 
this  program  are  the  84  cities  and  urban 
counties  whose  current  grants  expire 
before  March  31, 1983. 

Grant  Objective:  The  primary  ♦■ 

objective  of  a  planning  grant  under 
Section  302(a)  is  to  strengthen  the 
economic  development  planning 
capability  of  cities  and  urban  counties 
to  ensure  a  more  productive  use  of 
available  resources  in  reducing  the 
effects  of  economic  problems, 
particularly  those  resulting  in  high 
unemployment  and  low  incomes. 
Planning  conducted  under  these  grants 
must  be  part  of  a  continuous  process 
involving  public  officials  and  private 
citizens. 

Funding  Availability:  As  of  October 
29, 1982,  a  total  of  $1,021,860  is  available 
for  this  program  for  continuation  grants, 
which  will  be  approximately  25  percent 
of  each  applicant's  current  annual  grant 
level. 

Funding  Instrument:  EDA  will  extend 
grant  amendments  to  successful 
applicants  for  up  to  75  percent  of  project 
costs.  The  applicant  may  be  required  to 
cover  the  remaining  costs  through  cash 
or  in-kind  contributions. 

Selection  Criteria:  Consideration  of 
applications  will  be  based  upon  past 
performance.  Applicants  with 
unresolved  audits  from  previous  302(a) 
grants  will  not  be  considered  for  further 
funding.  Cities  and  urban  counties 
whose  existing  programs  expire  after 
March  31, 1983,  will  not  be  considered 
for  funding  at  this  time. 

Grant  Duration:  Project  activities 
funded  under  this  program  may  extend 
no  later  than  June  30, 1983. 


JMI 
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Pre-Application  Procedures: 
Applicants  for  Section  302(a)  planning 
grants  should  begin  the  applicatio'n 
process  by  submitting  a  letter  signed  by 
the  head  of  the  grantee  organization 
indicating  a  desire  to  continue  receiving 
funds  to  carry  out  the  types  of  planning 
activities  eligible  under  the  302(a) 
program. 

Formal  Application  Procedures: 
Following  review  of  the  letters,  EDA  will 
notify  apphcants  which  meet  the 
selection  criteria  and  elect  to  continue  in 
the  program  to  submit  a  revised  budget 
document,  ED-430  Planning  Grant 
Application,  and  ED-503  Assurance  of 
Civil  Rights  Compliance. 

Submission  Information:  Requests  for 
assistance  under  this  program  should  be 
addressed  to  Beverly  L  Milkman, 
Director,  Office  of  Planning,  Technical 
Assistance.  Research  and  Evaluation, 
Economic  Development  Administration, 
Room  7844,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 
Further  information  can  be  obtained 
from  Leon  T  Douglas  in  EDA 
Headquarters  on  (202)  377-2873. 

III.  Program:  Planning  Grants  for  State 
Planning  Activities 

(Ciitrilog  of  Federal  Domestic  Assistance: 
11  305  Economic  Development — State  and 
Local  Economic  Development  Planning.) 

Summary:  The  EDA  Office  of 
Planning.  Technical  Assistance, 
Research  and  Evaluation  announces 
that  grant  funds  are  available  to 
continue  the  State  Planning  Program 
operated  under  the  authority  of  Section 
302(a)  of  the  Public  Works  and 
Economic  Development  Act  of  1965,  as 
amended,  42  U.S.C.  3121,  et  seq.. 
(PWEDA). 

Eligibility:  Eligible  applicants  under 
this  program  are  the  44  States  and 
territories  currently  participating  in  the 
302(a)  program  whose  grants  expire 
before  March  31, 1983. 

Grant  Objective:  The  primary 
objective  of  a  planning  grant  under 
Section  302(a)  is  to  strengthen  the 
economic  development  planning 
capability  of  States  and  other  eligible 
entities  to  ensure  a  more  productive  use 
of  available  resources  in  reducing  the 
effects  of  economic  problems, 
particularly  those  resulting  in  high 
unemployment  and  low  incomes. 
Planning  conducted  under  these  grants 
must  be  part  of  a  continuous  process 
involving  public  officials  and  private 
citizens. 

Funding  Availability:  As  of  October 
29.  1982,  a  total  of  $647,178  is  available 
for  this  program.  For  eligible  applicants, 
maximum  assistance  is  limited  to  25 
percent  of  their  current  annual  grant 


level.  Organizations  whose  existing 
EDA  grants  expire  after  March  31,  1983, 
will  not  be  considered  for  funding  at  this 
time. 

Funding  Instrument:  Assistance  will 
be  provided  in  the  form  of  a  grant 
amendment  for  up  to  75  percent  of 
project  costs.  The  applicant  is  required 
to  cover  the  remaining  costs  through 
cash  or  in-kind  contributions.  The 
amendment  will  serve  to  increase 
project  costs,  continue  the  existing 
scope  of  work,  and  extend  the  duration 
of  the  project. 

Selection  Criteria:  Selection  will  bf 
based  upon  past  performance. 
Applicants  with  unresolved  audits  or 
outstanding  financial  obligations  from 
previous  302(a)  grants  may  not  be 
considered  for  funding. 

Grant  Duration:  Project  activities 
funded  under  this  program  may  not 
extend  beyond  June  30.  1983. 

Pre-Application  Procedures:  Eligible 
applicants  should  begin  the  application 
process  by  submitting  a  letter  signed  by 
the  head  of  the  grantee  organization 
indicating  a  desire  to  continue  receiving 
funds  to  carry  out  the  types  of  planning 
activities  eligible  under  the  302(h) 
program. 

Formal  Application  Procedures: 
Following  review  of  the  letters.  EDA  will 
notify  eligible  applicants  which  meet  the 
selection  criteria  to  submit  a  revi.scd 
budget  document,  ED^30  Planning 
Grant  Application,  and  an  ED-503 
Assurance  of  Civil  Rights  Compliance 

IV.  Program:  Grants  for  Technical 
Assistance 

(Catalog  of  Federal  Domestic  Assistance: 
11.303  Economic  Development — Technical 
Assistance.) 

Summary:  The  EDA  Office  of 
Planning,  Technical  Assistance. 
Research  and  Evaluation  announces 
that  grant  funds  are  available  to  support 
Technical  Assistance  projects  under  the 
authority  of  Section  301(a)  of  the  Public 
Works  and  Economic  Development  Act 
of  1965,  as  amended,  42  U.S.C.  3121,  et 
seq..  (PWEDA). 

Eligibility:  Eligible  applicants  under 
this  program  are:  University  Centers 
presently  funded  by  EDA  whose  grants 
expire  December  31, 1982:  and  public  or 
private  non-profit  organizations.  States, 
counties,  cities,  towns  or  townships, 
education  institutions,  Indian  tribes, 
economic  development  districts,  private 
profit-making  firms,  and  councils  of 
government. 

Grant  Objective:  The  objective  of 
Section  301(a)  technical  assistance 
grants  is  to  provide  help  that  will  be 
useful  in  alleviating  or  preventing 
conditions  of  excessive  unemployment 


or  underemployment.  Projects  may 
address  the  specific  needs  of  an 
individual  area  or  the  common  needs  of 
many  areas. 

Funding  Availability:  Funds  in  the 
amount  of  Si. 748.000  are  presently 
available.  Priority  consideration  for  use 
of  these  funds  will  be  given  to 
University  Centers  presentlv  supported 
by  EDA. 

Funding  Instrument:  Assistance  for 
University  Centers  will  be  pro\ided  in 
the  form  of  grant  amendments  for  up  to 
75  percent  of  the  project  costs.  Other 
assistance  will  be  provided  in  the  form 
of  grants  for  up  to  75  percent  of  the 
project  costs.  In  both  cases  at  least  25 
percent  of  project  costs  must  be  covered 
by  the  applicant. 

Grant  Duration:  University  Center 
grants  will  generally  be  for  three 
months.  Other  grants  will  be  for  up  to  12 
months  as  required  to  complete  the 
scope  of  work. 

Selection  Criteria:  The  criteria  that 
will  be  applied  to  University  Center 
applicants  and  other  applicants  are  as 
follows: 

A.  University  Centers:  Consideration 
for  funding  will  be  based  in  the  case  of 
an  existing  center  on  an  assessment  of 
the  grantee's  past  performance  and 
conformance  of  the  program  structure 
and  scope  of  work  to  the  following 
guidelines  which  govern  the  University 
Center  Program. 

1.  The  center  must  be  a  significant 
component  of  a  University's  outreach 
program  with  high  level  policy  guidance 
and  administrative  support. 

2.  The  center  must  offer  a 
comprehensive  range  of  business  and 
engineering  technical  assistance 
services  primarily  through  one-to-one 
counseling  techniques. 

3.  The  center  must  assemble  a  small 
full-time  staff.  The  center  must  also 
mobilize  the  specialized  resources  of  the 
University. 

4  The  center  must  fill  a  significant 
gap  in  the  range  of  institutional 
assistance  available  to  support 
economic  development  in  the  service 
area,  and  must  complement  and 
reinforce  this  with  other  assistance. 

5.  The  center  must  serve  an  area  of 
substantial  economic  need. 

6.  The  center  must  demonstrate  that  it 
will  be  capable  of  generating  the 
resources  needed  to  carry  on  the 
program  of  activity  after  EU.A  funding 
expires. 

7.  Applicants  with  unresolved  a'udits 
from  previous  grants  may  not  be 
considered  for  further  funding. 

B.  Other  Applicants:  Priority  will  be 
given  to  projects  which  promote 
innovative  public/private  sector 
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approaches  to  addressing  issues  of 
national  significance.  These  issues 
include:  productivity  growth  and 
technology  transfer,  export 
development  and  adjustment  to 
structural  economic  change.  Projects 
will  be  expected  to  address  these  issues 
in  such  a  way  as  to  generate  practical 
applicatioDS  of  benefit  in  the  near  term 
to  the  economic  development 
community,  inchiding  the  private  sector. 
Projects  may  focae  oa  dtsoele  regiooal 
aspects  of  these  issues  and/or  develop 
applications  of  particuJar  relevance  at 
the  State  level. 

Submission  Infonnation:  For  further 
informalioo,  contact 
University  Centers:  Scott  Rutherford 

(202)  377-2812. 
Other:  Felicity  Gillette  (202)  377-3081 

and  Richard  Hage  (202)  377-2127. 

Requests  for  assistance  under  this 
program  shooid  be  addressed  to  Beverly 
L.  Milkman,  Director,  Office  of  Pfenning, 
Technical  Assistance,  Research  and 
Evaluation,  EcoDocnic  Development 
Administration,  Room  7844.  US. 
Department  of  Commerce,  Washington. 
DC.  20230.  Further  mfonnatiaD  can  be 
obtained  from  Leon  T.  Douglas  in  EDA 
Headquarters  on  (202)  377-2873. 

V.  Program:  Grants  For  Research 

Summary:  The  EDA  Office  erf 
Planning,  Technical  Assistance, 
Research  and  Evaluation  announces 
that  grant  funds  are  available  for 
research  projects  under  the  authority  of 
Section  301(c)  oi  the  Public  Works  and 
Economic  Development  Act  of  1965,  as 
amended,  42  U.S.C  3121,  ei  seq^ 
(PWEDA). 

Eligibility:  Eligible  applicants  are 
private  individuals,  pamerships,  firms, 
corporations,  universities,  or  other 
institutions. 

Grant  Objective:  The  objective  of 
Section  301(c)  grants  is  to: 

1.  Assist  in  determining  the  causes  of 
unemployment,  underemployment, 
underdevelopment,  and  chronic 
depression  in  various  areas  and  regions 
of  the  Nation. 

2.  Assist  in  the  formulation  and 
implementation  of  national,'State  and 
local  programs  which  will  raise  income 
levels  and  otherwise  produce  solutions 
to  the  problems  resulting  from  these 
conditions. 

Funding  Availability:  A  total  of 
$436,000  is  presently  available  for 
research. 

Grant  Quration:  Grants  will  be 
awarded  for  fwojects  up  to  twelve 
months  duration. 

Selection  Criteria:  Applicants  will  be 
judged  on  the  following: 

1.  Demonstrated  kn^ledge  of  the 
problem  they  wish  to  investigate. 


2.  Quality  of  their  workplan. 

3.  Qualifications  of  investigators. 

4.  Accompanying  budget  information. 
Projects  in  certain  broad  areas  of 

Department  of  Commerce  interest  will 
receive  priority.  The  areas  include 
export  development,  productivity,  rural 
economic  development.  State  and  local 
economic  development  capacity 
building,  private  sector  economic 
development  participation,  minority 
economic  and  business  development, 
and  the  role  of  new  and  high  technology 
on  economic  development. 

Submission  Information:  For  further 
information,  contact  David  H.  Geddes 
(202)  377-4065  at  EDA  Headqaarters  in 
Washington,  D.C. 

VI.  Program:  Economic  Adjustment 
Assistance 

Catalog  of  Federal  Domestic  Assistance: 
ll.Jll  Special  Economic  DevelopBient  and 

Adjustment  Assistance  Program — Sudden 
and  Severe  Economic  Dislocation  (SSED}.J 

Summary;  The  EDA  Office  of 

Economic  Adjustment  announces  its 
policies  and  apphcation  procedures  for 
grants  available  under  the  Economic 
Ad]ustment  Program.  This  program 
authorized  under  Title  IX  of  the  Public 
Works  and  Economic  Development  Act 
of  1965,  as  amended,  42  U^.C.  3121,  et 
se?.,  (PWEDA),  is  designed  to  assist 
communities  anticipate  and  prevent  a 
sudden,  major  job  loss  or  to  reestablish 
employment  opportunities  as  quickly  as 
possible  after  one  occurs. 

Scope  and  Purpose:  Sudden  and 
Severe  Economic  Dislocation  (SSED) 
Assistance  is  intended  to  respond  to 
structural  rather  than  cyclical  job  losses. 
Thus,  the  dislocation  must  involve  a 
permanent  job  loss.  Funds  can  be  used 
by  eligible  applicants  to  develop  and/or 
implement  and  Elconomic  Adjustment 
Strategy  (EAS).  An  EAS  must  identify 
each  adjustment  need  of  the  area, 
describe  each  activity  planned  to  meet 
each  need,  and  explain  the  details  of  the 
method  of  carrying  out  each  such 
planned  activity.  It  must  consider  both 
the  immediate  reemployment  or  other 
assistance  needs  of  the  dislocated 
workers  and  the  economic  adjustment 
needs  of  the  local  economy. 

It  must  present  a  complete  program 
for  dealing  with  the  dislocation 
problems,  not  just  for  those  elements  for 
which  EDA  funding  may  be  sought.  An 
EAS  need  not  have  been  prepared  with 
EDA  assistance  to  be  considered  as  a 
basis  for  an  Implementation  Grant. 

Eligible  Applicants:  Awards  will  be 
open  to  all  applicants  eligible  for 
assistance  under  Title  IX.  These  include 
the  following:  a  designated  EDA 
"redevelopment  area."  or  a  nonprofit 
organization  determined  by  EDA  to  be 


the  representative  of  a  redevelopment 
area;  an  Economic  Development  District; 
a  State;  a  city  or  other  political 
subdivision  of  a  State,  or  a  consortium 
of  such  political  subdivisions;  an  Indian 
tribe;  a  Community  Development 
Corporation  defined  in  the  Community 
Economic  Development  Act  of  1981. 

Funding  Availability:  Under  the 
Continuing  Appropriations  Act  of  1982 
(Pub.  L.  97^76),  EDA  has  a  total  of 
$6,987,000  available  for  its  Economic 
Adjustment  program.  EDA  will  consider 
proposals  for  the  use  of  the  $6,987,000 
for  actual  or  threatened  permanent  job 
losses  that  exceed  the  following 
threshold  criteria: 

1.  For  areas  not  in  Standard    " 
Metropolitan  Statistical  Areas: 

a.  If  the  unemployment  rate  of  the 
Labor  Market  Area  exceeds  the  national 
average,  the  dislocation  must  amount  to 
the  lesser  of  4  percent  of  the  employed 
population,  or  1,000  direct  jobs. 

b.  If  the  unemployment  rale  of  the 
Labor  Market  Area  is  equal  to  or  less 
than  the  natkual  average,  the 
dislocation  must  amount  to  the  lesser  of 
8  percent  of  the  employed  population,  or 
2,000  direct  jobs. 

2.  For  areas  within  Standard 
Metropolitan  Statistical  Areas: 

a.  If  the  unemployment  rate  of  the 
Standard  Metropolitan  Statistical  Area 
exceeds  the  national  averse,  the 
dislocation  must  amount  to  the  lesser  of 
0.5  percent  of  the  eoiployed  population, 
or  4,000  direct  jobs. 

b.  If  the  unemployment  rate  of  the 
Standard  Metropoiitan  Statistical  Area 
is  equal  to  or  less  than  the  national 
average,  the  dislocation  must  amount  to" 
the  lesser  of  1  percent  of  the  employed 
population,  or  8,000  direct  jobs. 

Actual  dislocations  must  have 
occurred  within  one  year  and  threatened 
dislocations  must  be  anticipated  to 
occur  within  two  years  of  the  date  EDA 
is  contacted. 

Surpassing  the  minimum  impact 
threshold  does  not  confer  program 
eligibility  on  an  area  but  merely  permits 
consideration  of  an  area.  Proposals  will 
be  assessed  according  to  the  evaluation 
criteria  that  have  been  developed  for  the 
SSED  program. 

Pre- Application  Procedures:  Eligible 
applicants  can  respond  to  this 
announcement  by  contacting  the  EDA 
Regional  Office  for  their  area,  as 
identified  hereinafter. 

Submission  Information:  Requests  for 
further  information  about  this  program 
should  be  directed  to  Paul  J.  Dempsey, 
Director.  Office  of  Economic 
Adjustment,  Economic  Development 
Administration.  Room  7217.  U.S. 
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Department  of  Commerce,  Washington 
D.C.  20230,  tdephone  (202)  377-2659 

VII.  Program:  Grants  for  Public  Works 
And  Oevelopmeat  Facilities 

fCiitalog  of  Federal  Domestic  .Xs-si^tance: 
II  300  Economic  Development  Grnnts  ami 
Loans  for  Public  Works  and  Dcnelopnu-iii 
Pat.ilities.  11,304  Economic  Devilopnipnl 
Public  Works  Impact  Projects.) 

Summary:  The  EDA  Office  of  Pubin 
Works  hereby  announces  that  grant 
funds  are  available  for  the  Public  Works 
program  under  the  authority  of  Title  I 
and  IV  of  the  Public  Works  and 
Economic  Development  Act  of  1965.  as 
amended  42  U.S.C  3121  et  seq.. 
(PWEDA).  Eligible  applicants  under  this 
program  are  States,  local  subdivi.'iions 
thereof.  Indian  Tribes,  and  nnn  profit 
organizations  representing  EDA- 
designated  redevelopment  areas 

Grant  Objectives:  The  purpose  of  ihe 
Public  Works  grant  program  is  to  i^ssjst 
communities  with  the  funding  of  piif)iii 
works  and  development  facilities  that 
contribute  to  the  creation  of  new  prvatt- 
Sfctor  jobs  and  to  the  alleviation  of 
unemployment  and  underempkiymeni 

funding  Availability;  Grant  ftmds  in 
the  amount  of  828,822,000  are  presently 
available  for  program  investments 

Funding  Instrument:  EDA  vvii!  pro\  ide 
grants  with  maximum  EDA  participation 
ranging  from  50  percent  to  UXi  percent  ot 
the  project  cost  according  to  existing 
regulations.  Applicants  wiil  be  rr<)uin;i! 
to  provide  the  matching  share.  .i> 
appropriate. 

Selection  Criteria:  Priority  will  be 
given  to  projects  which  come  out  of  a 
joint  public/private  planning  prnt  ess. 
are  consistent  with  the  new  Feder.ilism 
initiative,  have  a  substantial  local 
match,  are  located  in  areas  of  high 
unemployment  and  low  per  capita 
income,  will  create  new  private  sector 
jobs  in  the  near  term,  have  low  job-cost 
ratio,  and  have  broad  commiinsly 
supporl. 

.Application  procedures:  Intei-esiei! 
applicants  should  contact  the 
appropriate  EDA  Regional  Office 
regarding  their  proposals.  ED/\  will 
screen  proposals  before  authorizing  the 
submission  of  a  formal  application. 
Following  a  review  of  the  preapplu.aSion 
materials,  EDA  will  notify  those 
proponents  whose  projects  are  selected 
for  funding  consideration  and  a,ssisl 
them  in  completing  Form  ED-tOlA.  Oniv 
tecihnicaliy  and  legally  approvable 
prjects  will  be  funded.  Applicants  with 
unresolved  audits  from  previous  Public 
Works  or  Local  Public  Works  grants 
may  not  be  considered  for  funding. 
FURTMCM  MKMMMTKM:  For  further 
information  contact  the  appropriate 
FDA  Regional  Office  identified  below 


EDA  Re^onal  Offices  and  the  States 

they  cover  are: 

Craig  M.  Smith.  Director.  Philadelphia 
Regional  Office,  Economic 
Development  Administration.  Fedrra; 
Reserve  Bank  Building,  105  North 
Seventh  Street,  Room  600, 
Philadelphia,  Penn^lvania  19106 
(215),T97-*603, 

Connecticut,  Delawa.'-e,  District  of 
Columbia.  Maine,  Mar>-land. 
Massachusetts.  Nevw  Hampshiie,  Nfw 
[ersey.  New  York.  Pennsylvania, 
Puertao  Rico,  Rhode  Island.  Vernon: 
\'irginia,  Vi.'^n  Islands,  and  West 
Virginia. 

Wilbur  f,  Hattendorf,  Dirertiu  .Altanta 
Regional  Office,  Economic 
Development  Administration.  Suite 
700.  1365  Peach  tree  Street,  \E., 
Altanta,  Georgia  J030P,  (-H)4;  B81-7-M)1 

Alabama.  Florida,  Ceorgi.-i,  Ken'.ut.ky, 
Mississippi.  North  Carolina,  South 
Carolina,  and  Tennessee 

U  iliiam  (,  Roberts,  Direr;,-:,  Denver 
Regional  Office.  Economic 
Development  Administration, 
Tremont  Center.  333  West  Colfax 
Avenue.  Denver,  Colorado  ,'Vrjnn,  f  303) 
837-4714. 

Colorado,  Iowa,  Kansas.  Missouri. 
Montana.  Nebraska.  .Noith  Dakota. 
South  Dakota.  L'tah.  and  Wyoming. 

F.dvvard  G.  jeep,  Director,  ChicafZo 
Regional  Office.  F.conomu, 
Development  .'\dmir;stration.  175  W 
Jackson  Boulevard,  Suite  A-ldoO, 
Chicago.  Illinois  60604,  (312)  353-7706. 

Illinois.  Indiana.  Michigan.  Minnesota 
Ohio,  and  Wisconsin 

Robert  .VI,  Hill.  Director,  Sf-a't.e 
Regional  Office.  Economic 
Development  Administration,  Lake 
Union  Building.  Suite  .V)0,  1700 
Westlake  Avenue,  North  Seattle. 
Washington  98109,  (2t.)f))  442-0596 

Alaska,  American  Samoa,  Arizona, 
California.  Guam.  Hawaii,  hi.ih'i 
Nevada,  Oregon,  and  Washington, 

Joseph  B,  Swanner.  Director,  Austin 
Regional  Office.  Economic 
Dcvelopmerit  Admi;iistr:Uion, 
American  Bank  Tower.  Suite  600.  221 
West  Si:Kth  Street,  Austin,  Texas 
78701    (512)482-5461, 

Arkansas.  Louisiana,  New  Mexico. 
Oklahoma,  and  Texas. 
A-95  Applicability:  All  applicants 

must  comply  with  the  pruv  isions  of 

OMB  Circular  A-95, 

IJalcd.  November  15,  19fl2. 
Carlos  C.  CampbeU, 

A<-iistant  Serrptiin  ^<^r tU  oPi'mir 
l)i  vi'inprvfnt. 

!>  !lii,    K.! -m,i-rr  ni<"i  1 1  22-te.  B;45  ,im| 
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International  Trade  Adtninistration 

Prestre&sed  Concrete  Steei  Wire 
Strand  Front  France;  Amerwlnient  to 
Final  Affirmative  Countervailing  Duty 
Determination 

agency:  International  Trade 
Administration:  Commercr 

ACTION:  Notice  of  Amendment  to  Notice 
of  Fin.il  Affirmative  Countervailing  Duty 
Determination. 


summary:  On  Of  tober  15. 19az  the 
Department  of  Commerce  signed  the 
final  affirmative  connterv-ailing  duty 
determination  or.  prestr<ssed  concrete 
steel  wire  strand  from  France. 

Due  to  a  clerical  error,  the  notice 
incorrectly  stated  the  net  subsides 
arising  from  certain  programs.  The 
incorrect  subsidy  rates  listed  in  the 
notice  were  0.011  percent  ad  valorem  for 
non-export  oriented  loans  issued  prior  to 
1978;  0.389  percent  ad  valorem  for  rjon- 
export  oriented  loans  issued  since  1979; 
1.241  percent  ad  valorem  for  export 
loans  issued  since  1978;  and  0.822 
percent  ad  valorem  for  the  cancellatioti 
of  debt.  The  correct  net  srrbsidj'  arising 
from  each  of  these  programs  is:  0  (^14 
percent  for  non-export  oriented  loans 
issued  prior  to  1978:  0.818  percent  ad 
valorem  for  non-exfjort  oriented  loans 
issued  since  1978;  2.290  percent  ad 
valorem  for  export  loans  issued  since 
1978;  and  1.523  percent  ad  valorem  for 
the  cancellation  of  debt. 

Therefore  the  estimated  net  subsidy 
rate  for  all  manufacturers,  producers 
and  exfwrters  in  the  "Suspension  of 
Liquidation"  section  of  the  notice  should 
be  change  from  4.792  percent  ad 
valorem  to  6.974  percent  ad  valorem. 

EFFECTIVE  DATE:  November  23. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barb.ira  E.  1  lin,-:.-!.  (Jff.i  c   if 
Investigations  Import  AUmir.istialion. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW. 
Washington.  DC  2023a  telephone:  (202) 
377-4038. 

Dated:  Novembrr  17,  1962. 
Lawrence  I.  Brady. 
Assistant  Secretary  for  Trade  Administration. 

|KR  nnc  82-32086  Kilmt  'l-Zi-^Z  8«6  »m| 
BILLING  COOC  3S10-3S-M 


Walden  Meat  Co.,  Inc.,  et  a(.;  Petitions 
by  Producing  Rrmi  tor  Determinattorw 
of  Eligibility  To  Appty  for  Trade 
Adjustment  Assistance 

Petitions  have  been  accepted  tor  tiLuig 
from  the  following  firms:  [1)  Walden 
Meat  Company  Inc..  Box  568.  Waldfn, 
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New  York  12586,  processor  of  meat 
(accepted  October  29, 1982):  (2)  Tensor 
Lamp  Corporation,  33  Stanley  Avenue, 
Brooklyn,  New  York  11207.  producer  of 
lamps  (accepted  October  29, 1982):  (3) 
Associated  Mechanical  Devices.  Inc.,  8- 
16  Renee  Place,  Irvington,  New  Jersey 
07111,  producer  of  plastic  drinkware  and 
food  and  drug  containers  (accepted 
November  1, 1982):  (4)  Hersey  Products, 
Inc.,  250  Elm  Street  Dedham. 
Massachusetts  02026,  producer  of  meters 
and  other  liquid  and  energy  control 
devices  (accepted  November  1, 1982):  (5) 
Allomatic  Industries,  Inc.,  30-60  60th 
Street  Woodside,  New  York  11377, 
producer  of  automotive  parts  (accepted 
November  1, 1982):  (6)  Emgee 
Corporation,  3210  Koapaka  Street, 
Honolulu.  Hawaii  96819,  producer  of 
Christmas  ornaments  and  decorations 
(accepted  November  2, 1982):  (7) 
Effanjay  Pens,  Inc.,  21-09  Borden 
Avenue.  Long  Island  City.  New  York 
11101.  producer  of  writing  instnmients 
(accepted  November  2, 1982);  (8)  Roman 
Knit.  Inc.,  P.O.  Box  888,  Norwood,  North 
Carolina  28128.  producer  of  knit  fabric 
(accepted  November  3. 1982):  (9)  GEL 
Systems.  Inc.,  68  Vine  Street,  Everett, 
Massachusetts  02149,  producer  of  audio 
language  systems  (accepted  November 
4, 1982):  (10)  Wire  Technology  and 
Machinery  Company,  380  Pleasantview 
Avenue,  Hackensack,  New  Jersey  07601, 
producer  of  wire  and  cable  machinery 
(accepted  November  4, 1982):  (11)  Bud 
Fashions,  Inc.,  705  6th  Avenue, 
Brooklyn,  New  York  11215,  producer  of 
women's  blouses  and  maternity  tops 
(accepted  November  4, 1982);  (12)  Colby 
Co-operative  Starch  Company,  27 
Birdseye  Avenue,  Caribou,  Maine  04736, 
producer  of  potato  starch  and  pulp,  and 
frozen  potatoes  (accepted  November  5, 
1982):  (13)  A.  &  B.  Sportswear  Company, 
Inc.,  564  Broadway,  New  York,  New 
York  10012,  producer  of  children's  pants 
and  men's,  women's  and  children's 
shorts  (accepted  November  8. 1982):  (14) 
Warwick  Manufacturing  Corporation, 
112  Cavalier  Boulevard,  Chesapeake, 
Virginia  23323,  producer  of  refrigerators 
(accepted  November  8, 1982):  (15)  Mid- 
State  Tile  Company,  P.O.  Box  1777. 
Lexington,  North  Carolina  27292, 
producer  of  ceramic  wall  and  floor  tile 
(accepted  November  8, 1982);  (16)  E-Z 
Sales  and  Manufacturing,  Inc.,  1418 
West  166th  Street,  Gardena,  California 
90247,  producer  of  hammocks,  utility 
bags  and  patio  chairs  (accepted 
November  8, 1982);  (17)  Dirilyte 
Company,  R.  R.  7,  Box  266,  Warsaw, 
Indiana  46580,  producer  of  bronze 
flatware  and  hollow  ware  (accepted 
November  9, 1982);  (18)  Bur-Con 
Enterprises,  Inc.,  State  Route  5  North. 


Carlinville,  Illinois  62626,  producer  of 
work  gloves  (accepted  November  9, 
1982);  (19)  Division  Garment  Company. 
512  Seventh  Avenue.  New  York,  New 
York  10018,  producer  of  women's  coats, 
jackets,  pants,  shirts  and  blouses 
(accepted  November  9, 1982);  and  (20) 
Max  Rubin  Industries,  113  West  North 
Avenue,  Baltimore,  Maryland  21201, 
producer  of  men's  suits  and  sportcoats 
(accepted  November  10, 1982). 

The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (Pub.  L.  93-618)  and  Section 
315.23  of  the  Adjustment  Assistance 
Regulations  for  Firms  and  Communities 
(13  CFR  Part  315).  Consequently,  the 
United  States  Department  of  Commerce 
has  initiated  separate  investigations  to 
determine  whether  increased  imports 
into  the  United  States  of  articles  like  or 
directly  competitive  with  those 
produced  by  each  firm  contributed 
importantly  to  total  or  partial  separation 
of  the  firms's  workers,  or  threat  thereof, 
and  to  a  decrease  in  sales  or  production 
of  each  petitioning  firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Director,  Certification  Division, 
Office  of  Trade  Adjustment  Assistance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230,  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.309,  Trade 
Adjustment  Assistance.  Inasfar  as  this 
notice  involves  petitons  for  the 
determination  of  eligibility  under  the 
Trade  Act  of  1974.  the  requirements  of 
Office  of  Management  and  Budget 
Circular  No.  A-95  regarding  review  by 
clearinghouses  do  nut  apply. 
Charles  L.  Smith, 

Acting  Director.  Cprtiffcation  Divsion,  Office 
of  Trade  Adjustment  Assistance. 

(FR  Doc.  82-32087  Filed  11-22-82:  8;4i  ami 
BILLMQ  CODE  3S10-2$-M 


Withdrawal  of  Application  for  Duty- 
Free  Entry  of  Scientific  Articles 

The  University  of  Illinois  at  Urbana- 
Champaign  has  withdrawn  Docket 
Number  82-00270,  an  application  for 
duty-free  entry  of  an  Electron 
Microscope,  EM  400.  Accordingly, 
further  administrative  proceedings  will 
not  be  taken  by  the  Department  of 
Commerce  with  respect  to  this 
application. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials.) 
Richard  M.  Seppa, 

Director,  Statutory  Import  Programs  Staff 

|FR  Doc  82-32038  Filed  11-22-82;  8:45  am) 
BILUNQ  CODE  3510-2S-4I 


Withdrawal  of  Application  for  Duty- 
Free  Entry  of  Scientific  Article 

The  University  of  Texas  at  Austin  has 
withdrawm  Docket  Number  82-00339,  an 
application  for  duty-free  entry  of  an 
Electron  Microscope,  EM  400. 
Accordingly,  further  administrative 
proceedings  will  not  be  taken  by  the 
Department  of  Commerce  with  respect 
to  this  application. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Richard  M.  Seppa, 
Director,  Statutory  Import  Programs  Staff. 

(FR  Doc.  82-32039  Filed  11-22-82;  8:45  am) 
BILLING  CODE  3510-25-M 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Receipt  of 
Application  for  Permit 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
f  rotection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  "Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant: 

a.  Name:  Dr.  Daniel  P.  Costa  (P227D). 

b.  Address:  Center  for  Coastal  Marine 
Studies,  University  of  California  at  Santa 
Cruz,  Santa  Cruz,  California  95064. 

2.  Type  of  Permit:  Scientific  Research. 

3.  Name  and  Number  of  Animals:  Northern 
elephant  seals  (Mirounga  angustirostris),  60. 

4.  Type  of  Take:  Capture,  study,  and 
release. 

5.  Location  of  Activity:  Aiio  Nuevo  Island, 
California. 

6.  Period  of  Activity:  4  years. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  vitws,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 


UMI 
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individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
heanng  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service, 

Documents  submitted  in  connection 
with  the  above  apji^cation  are  available 
for  review  in  the  following  offices: 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service.  3300 
Whitehaven  Street,  NW    VVashmp'tMi. 
DC;  and 

Regional  Director,  National  .Manni- 
Fisheries  Service,  Southwest  Region.  300 
South  Ferry  Street.  Terminal  Island. 
California  90731. 

Dated:  November  17,  'iUKl. 
Richard  B.  Roe. 

At  trig  Director.  Office  of  Afarine  Mammals 
a  id  Er.dap^erpci  Species.  National  Marine 
Fisheries  Service. 
IFR  Doc.  82-321 W  Filed  n-22-«2:  IMB  hit  I 
BILLING  CODE  3610-23-a 


Gulf  of  Mexico  Fishery  Management 
Council,  Shrimp  Subpanel;  Public 
Meetings 

agency:  National  Marine  t-i.sheries 

S'Tx-ice,  NOAA. 

SUVTMARY:  The  Gulf  of  Mexico  Fishery 

Management  Council,  establi.shed  by 

section  302  of  the  Magnuson  Fisher>' 

Conservation  and  Management  .Act 

(Pub,  L.  94-285),  has  established  a 

Shrimp  Subpanel.  The  Council  and  its 

Shrimp  Subpanel  will  hold  separate 

public  meetings. 

AGENDAS:  The  Council  will  meet  to 

discuss: 

— Appointment  of  committee  members 

— Evaluation  of  the  cooperative  shrimp 

closure  with  Texas 
— Amendments  to  the  Stone  Crab  anil 

Shrimp  Fishery  Management  Plans 

(FMFs) 
—The  draft  Calico  Scallop  FMP 
— Recommendations  of  the  International 

Commission  for  the  Conservation  of 

Atlantic  Tuna  (ICCAT) 
— Other  administrative  and  fishery 

management  business,  as  appropriate 

The  Shrimp  Subpanel  will  meet  to 
review  the  National  Marine  Fisheries 
Service's  evaluation  of  the  cooperative 
closure  of  the  fishery  conservation  zone 
off  Texas  to  shrimping. 
DATES:*rhe  Cowncil  meeting  will 
convene  at  8:30  a.m.,  on  Tuesday, 
December  7, 1962,  for  the  purpose  of 
appoinbng  committees  and  will  adjourn 


at  approximately  9:30  a.m.;  reconvene 
on  Wednesday.  December  8,  1982.  at 

approximately  10  a.m..  adjourn  at 
approximately  5  p.m.;  reconvene  on 
Thursday.  December  9,  1982.  at 
approximately  8;30  a.m..  and  adjourn  at 
approximately  noon.  The  Shrimp 
Subpanel  meeting  will  convene  w. 
Monday,  December  6. 1962.  at 
approximately  2  p.m.,  adjourning  at 
approximately  5:30  p.m. 
ADDRESS:  The  public  meetings  vmII  tnKt- 
place  at  the  Fort  Brown  .Motor  Hotel, 
Cavalry  Room,  1900  East  Elizabeth 
Street,  Brownsville.  Texas. 
FURTHER  information:  Culf  of  Mexico 
Fishery  .Management  Council,  Lincoln 
Center,  Suite  881,  5401  West  Kennedy 
Boulevard,  Tampa,  Florida  33(i09. 
Telephone:  1813)  228-2815. 

Dated:  November  18, 1982. 
Robert  K.  Crowell 

Deputy  Executive  Director,  National Marive 
Fisheries  Service. 

IFR  Dm-  (f  T21 1"  PW  ' !  r;-«2.  MS  am| 
BILUNG  CODE   35lO-22-»l 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcing  Additional  Import 
Controls  on  Certain  Cotton  Textile 
Products  from  Thailand 

Nove.iiber  IH,  1982. 
AGENCY:  Committee  for  the 
hiiplementation  of  Textile  Agreements. 
action:  Controlling  imports  of  other 
woven  cotton  fabrics  in  Category  320  pt 
(excluding  T.S.U.S.A.  326.0092). 
produced  or  manufactured  in  Thailand 
and  exported  during  the  eighteen-month 
period  which  began  on  January  1, 1982, 
at  a  level  of  8,000,000  square  yards. 

(A  detailed  description  of  the  textile 
categories  in  terms  of  T,S,U  S  A  numbers 
was  publised  in  the  Federal  Register  on 

February  28,  19b0  (4,S  FR  13172),  as  amended 
on  April  23,  1980  (45  FR  27463).  Aivgu.st  12. 

1980  (45  FR  .53506),  December  24.  1980  (45  ¥R 
65142),  May  5.  1P81  (4C  FR  25121),  Outober  5. 

1981  146  FR  4896J).  October  27.  1981  (46  FR 
5240<)|,  February  9,  1982  |47  TR  59Z6).  and 
May  13,  1982  (47  FR  206:.4!l 

summary:  Under  the  terms  of  the 
Bilateral  Cotton,  Wool  and  Vtan  Made 
Fiber  Textile  Agreement  of  Ortnht  r  4 
19"8,  as  amended  and  extended, 
between  the  Crovemments  of  the  United 
States  and  Thailand,  the  United  States 
Government  has  decided  to  control 
imports  of  cotton  textile  products  in 
Category  320  pt.  (excluding  T,S.U,S.A, 
326,0092).  produced  or  manufactured  in 
Thailand  and  expiorted  to  the  United 
States  during  the  eighteen-month  period 


v%hich  began  im  [anuary  1.  1981'.  in 
addition  to  t)ii"-e  t  .ilegones  pre\  uiu.sl> 
desij^nated. 

EFFECTTVE  DATE:  Vnvembfr  24    19R2 

FOR  FURTHEA  tNFOMIATlON  CONTACT: 

Gordana  Siljepcevic.  International 
Trade  Specialist.  Office  of  Textiles  and 
Apparel,  US  Department  of  Commen:e. 
Washington,  D.C,  20230  (202/377-4212), 

SUPPLEHtENTARV  INFOItMATION:  On 

October  14   1982.  ihrre  was  pubii.stied  in 
the  Federal  Register  (47  FR  45a4b|  i 
letter  dated  October  8.  1982  from  t.^- 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
to  the  Commissioner  of  Customs,  which 
established  levels  of  restraint  for  certain 
specified  categories  of  cotton,  wool,  and 
man-made  fiber  textile  products, 
produced  or  manufactured  in  Thailand, 
which  may  be  entered  into  the  United 
States  for  consumption,  or  withdrawn 
from  warehouse  for  consumption,  during 
the  eighteen-month  period  which  began 
on  January  1. 1982  and  extends  through 
June  30. 1983.  In  accordance  with  the 
terms  of  the  bilateral  agreement,  as 
amended  and  extended,  the  United 
Stales  Govermnemt  has  decided  also  to 
control  imports  of  cotton  textile- 
products  in  Category  320  pt,  (excluding 
T.S.U.S.A.  326.0092).  produced  or 
manufactured  in  Thailand  and  exported 
to  the  United  Stales  during  the  eighteen- 
month  period  which  began  on  January  1. 
1982.  Acordingly  in  the  latter  published 
below  the  Chairman  of  the  Committee 
for  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs  to  prohibit  entry  for 
consumption,  or  withdrawal  from 
warehouse  for  consumption,  of  cotton 
textile  products  in  Category  320  pt. 
(excluding  T.S.U.S.A.  326.0O92). 
produced  or  manufactured  in  Thailand 
and  exported  during  the  eighteen-month 
period  which  began  on  January  1, 1962. 
in  excess  of  8,000,000  square  yards.  The 
level  has  not  been  adjusted  to  reflect 
any  imports  after  December  31. 1981. 
Imports  during  the  January  1-October  22, 
1982  period  have  amounted  to  3.106.408 
square  yards  and  will  be  charged.  As 
the  data  become  available,  further 
charges  will  be  made  to  account  for 
imports  during  the  period  which  began 
on  October  23,  1982  and  extends  to  the 
effective  date  of  this  action,  as  well  as 
thereafter. 

Walter  C.  Lenahaa 

Chairman.  Ccr,;m  ■  .'fee  for  the  Implementation 
of  Textile  Agreements. 

Nnvembcr  18  1982 

CommHtee  for  the  linpieinentaban  u<  TatUe 
.Agreements 

r.?)ninii.'..sinnei  of  Customs, 
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Department  of  the  Treasury.         , 
Washington.  DC.  20229.  ' 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  8,  1982  by  the 
Chairman,  of  the  Committee  for  the 
Implementation  of  Textile  Agreements, 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool,  and  man-made  fiber 
textile  products,  produced  or  manufacturod  in 
Thailand. 

L'nder  the  terms  of  the  Arrangement 
Regarding  International  Trade  in  Textiles 
done  at  Geneva  on  December  20,  1973,  as 
extended  on  December  15,  1977  and 
December  22,  1981;  pursuant  to  the  Bilateral 
Cotton,  Wool,  and  Man  Made  Fiber  Textile 
Agreement  of  October  4,  1978,  as  amended. 
between  the  Governments  of  the  United 
States  and  Thailand;  and  in  accordance  w'h 
the  provisions  of  Executive  Order  11651  of 
March  3  1972,  as  amended  by  Executive 
Order  11951  of  January  6,  1977,  you  are 
directed  to  prohibit,  effective  on  November 
24,  1982  and  for  the  eighteen-month  period 
which  began  on  January  1,  1982  and  extends 
through  June  30,  1983.  entry  into  the  United 
States  for  consumption  and  withdrawl  from 
warehouse  for  consumption  of  cotton  textile 
products  in  Category  320  pt..'  produced  or 
manufactured  in  Thailand,  in  excess  of 
8,000,000  square  yards." 

In  carrying  out  this  directive,  entries  of 
textile  products  in  Category  320  pt.  (excluding 
T.S.U.S.A.  326.0092),  produced  or 
manufactured  in  Thailand,  which  have  been 
exported  to  the  United  States  on  and  after 
January  1, 1981  and  extending  through 
December  31, 1981,  shall,  to  the  extent  of  any 
unfilled  balance,  be  charged  against  the  level 
of  restraint  established  for  such  goods  during 
that  twelve-month  period.  In  the  event  the 
level  of  restraint  established  for  that  period 
has  been  exhausted  by  previous  entries,  such 
goods  shall  be  subject  to  the  level  set  forth  \n 
this  letter. 

Textile  products  in  Category  320  pt, 
(excluding  T.S.U.S.A.  326.0092)  which  have 
been  released  from  the  custody  of  the  U.S. 
Customs  Service  under  the  provisions  of  19 
U.S.C.  1448(b)  or  1484(a)(1)(A)  pnor  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U  S.A.  numbers 
was  published  in  the  Federal  Register  on 
Febniary  28, 1980  (45  PR  13172),  as  amended 
on  April  23, 1980  (45  FR  27463),  August  12, 

1980  (45  FR  53506).  December  24,  1980  (45  FR 
85142).  May  5, 1981  (46  FR  25121).  October  5. 

1981  (46  FR  48963),  October  27, 1981  (46  FR 
52409).  February  9,  1982  (47  FR  5926),  and 
May  13, 1982  (47  FR  20654). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  actions  taken  with  respect  to  the 
Government  of  Thailand  and  with  respect  to 
imports  of  cotton  textile  products  from 


'All  T.S.U, S.A.  numbers  in  the  category  except 
326  0092. 

'The  level  of  restraint  has  not  been  adjusted  to 
reflect  any  imports  after  December  31.  1981. 


Thailand  have  been  determined  by  the 
Committee  for  the  Implementation  of  Textile 
■Agreements  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the  rule- 
m.iking  provisions  of  5  U  S.C.  553.  This  letter 
will  be  published  in  the  Federal  Register. 

Sincerely. 
Walter  C.  Lenahan, 

Chairman.  Committee  for  the  ImplemenUition 
of  Textile  Agreements. 

\¥9.  Doc  82-32089  Filed  ll-i2-&;;  8;45  am] 
BILLING  COOe  3510-2S-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

Closed  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 

(ASB). 
Diite  of  Meeting:  Wednesday.  15  December 

1982. 

Time:  0830-1700  hours  (Closed). 

Place;  The  Pentagon.  Washington,  DC. 

.•\gendri:  The  .Army  Science  Board  Ad  Hoc 
Subgroup  on  Ballistic  Missile  Defense  will 
meet  to  receive  additumal  briefings  and 
reports.  This  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b(c) 
of  Title  5.  U.S-C.  specifically  subparagraph 
(1)  thereof,  and  Title  5.  U.S.C.  app.  1, 
subsection  10(d).  The  classified  and  non- 
classified matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The 
ASB  Administrative  Officer.  Helen  M. 
Bowen.  may  be  contracted  for  further 
information  at  (202)  695-3039  or  697-9703. 

Ronald  \.  Mlinarchik. 

Executive  Director. 

IFR  Doc  82-32048  Filed  11-22-82:  8:46  am) 
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Corps  of  Engineers,  Department  of  the 
Army 

Roanoke  River  Upper  Basin,  Va.; 

Intent,  To  Prepare  a  Draft 

Environmental  Impact  Statement 

(DEIS) 

AQENCY:  Army  Corps  of  Engineers, 

DOD. 

action:  Notice  of  Intent  to  prepare  a 

Draft  Environmental  Impact  Statement 

(DEIS). 

summary: 

1.  In  order  to  reduce  flood  damages 
along  the  Roanoke  River  within  the 
corporate  limits  of  Salem  and  Roanoke. 
Virginia,  the  Corps  has  investigated 


several  alternative  plans.  The  plan 
proposed  includes  the  construction  of 
10.2  miles  of  benched  channel  and  4.500 
feet  of  training  wall,  6.3  miles  of  channel 
clearing  and  snagging,  floodproofing 
three  structures,  a  flood  warning  system 
and  replacement  of  two  bridges.  This 
plan  also  includes  a  recreational 
component  consisting  of  16  miles  of 
hiking/biking  path  adjacent  to  the  river 
with  picnic  areas  and  park  sites. 

2.  Other  alternatives  investigted 
include:  16  miles  of  channelization; 
construction  of  16  miles  of  benched 
channel;  construction  of  16  miles  of 
benched  channel  and  nine  dikes; 
construction  of  16  miles  of  benched 
channel  and  two  training  walls:  and 
evacuation  and  floodproofing. 

3a.  The  public  involvement  program 
has  been  an  integral  part  of  the  Roanoke 
River  Upper  Basin  Study.  The  primary 
public  involvement  mechanisms  used  in 
this  study  were  Public  Assistance 
Committee  (PAC]  meetings,  information 
bulletins,  and  public  meetings.  The  PAC 
consists  of  about  40  government  and 
interest  group  representatives.  This 
commitgtee  has  met,  as  needed, 
throughout  the  study  and  functions  so  as 
to  provide  feedback  and  input  for 
engineering,  environmental,  social,  and 
economic  considerations  and 
evaluations  made  during  the  study.  A 
public  meeting  was  held  at  the  end  of 
preliminary  and  iuntermediate  planning 
stages,  and  one  will  be  held  when  the 
DEIS  is  circulated.  Interviews, 
presentations,  and  workshops  have 
been  conducted  as  needed.  This  scoping 
process  has  led  to  a  concentration  of 
study  efforts  in  the  Salem-Roanoke 
reach  because  of  expressed  opposition 
to  larger  projects  in  the  western  portion 
of  the  basin. 

3b.  Significant  issues  to  be  analyzed 
in  the  DEIS  include  impacts  to  water 
quality,  fish  and  wildlife  including 
endangered  species,  esthetics,  cultural 
resources,  prime  and  unique  farmland, 
and  socioeconomic  factors. 

3c.  Other  environmental  review 
requirements  include  the  compliance 
with  the  following  regulations:  Historic 
Preservation  Act  of  1966,  National 
Environmental  Policy  Act  of  1969,  Clean 
Water  Act  of  1977,  Endangered  Species 
Act  of  1973,  Fish  and  Wildlife 
Coordination  Act,  and  Executive  Order 
11988. 

4.  The  DEIS  should  be  available  to  the 
public  in  April  1983.  Questions  about  the 
proposed  action  and  Draft 
Environmental  Impact  Statement  should 
be  directed  to  Mr.  Richard  Jackson, 
Chief,  Environmental  Resources  Branch. 
U.S.  Army  Engineer  District. 
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Wilmington,  PO  Box  1890,  Wilmington, 
NC  28402. 

/\.  A.  Kopcsak, 

Lii'ulcnant  Colonel,  Corps  ofEnginpers. 
Acting  District  Etiguwer. 

jKR  l).)c  82-:i20a)  Piled  11-22-82:  8:45  «m| 
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DEPARTMENT  OF  EDUCATION 

Discretionary  Grant  Programs; 
Application  Notice  Establishing 
Closing  Dates  for  Transmittal  of 
Certain  Fiscal  Year  1983  Applications 

AGENCV:  Education  Department. 

action:  Application  notice  establishing 
closing  dates  for  transmittal  of  certain 
Fiscal  Year  1983  applications. 

SUMMARY:  The  purpose  of  these 
application  notices  is  to  inform  potential 
applicants  of  fiscal  and  programmatic 
information  and  closing  dates  for 
transmittal  of  applications  for  new 
grants  under  the  Training  Personnel  for 
the  Education  of  the  Handicapped 
Program  administered  by  the 
Department  of  Education. 

Organization  of  Notice: 

This  notice  contains  two  parts.  Part  I 
includes  the  list  of  application 
announcements  and  closing  dates 
covered  by  this  notice.  Part  II  consists  of 
the  individual  application 
announcements  for  each  program. 

The  Secretary  is  publishing  a  Notice 
of  Proposed  Rulemaking  (NPRM)  for  the 
Training  Personnel  for  the  Education  of 
the  Handicapped  Program  in  this  issue 
of  the  Federal  Register,  applicants  are 
advised  to  prepare  their  applications  in 
accordance  with  the  NPRM.  Following 
the  expiration  of  a  forty-five  (45)  day 
comment  period  on  the  proposed 
regulations,  the  Secretary  will  publish 
final  regulations  to  govern  awards  for 
Fiscal  Year  1983.  If  there  are  any 
substantive  changes  made  when  the 
final  regulations  are  published, 
applicants  will  be  given  the  opportunity 
to  amend  or  resubmit  their  applications. 

The  proposed  regulations  provide  that 
the  Secretary,  in  any  fiscal  year,  may 
establish  one  or  more  of  the  following 
seven  priorities: 

(a)  Preparation  of  special  educators; 

(b)  Preparation  of  leadership 
personnel; 

(c)  Preparation  of  related  services 
personnel; 

(d)  State  educational  agency 
programming; 

(e)  Special  projects; 

(f)  Specialized  training  of  regular 
educators;  and 


(g)  Preparation  of  trainers  of 
volunteers,  including  parents. 

The  Secretary  proposes  to  award 
grants  under  each  of  these  priorities  in 
Fiscal  Year  1983. 

Instructions  for  Transmittal  of 
Applications:  % 

Applicants  should  note  specifically 
the  instructions  for  the  transmittal  of 
applications  included  below: 

Transmital  of  applications: 
Applications  for  new  projects  must  be 
mailed  or  hand  delivered  on  or  before 
luiniary  21.  1983. 

Applications  Delivered  by  Mail. 
Applications  must  be  addressed  to  the 
Department  of  Education.  Application 
Control  Center.  Attention:  (insert 
appropriate  CFDA  Number), 
Washington,  D.C.  20202. 

An  application  must  show  proof  of 
mailing  consisting  of  one  of  the 
foUowinjj: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  i\  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  evidence  of  mailing 
acceptable  to  the  US.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
nut  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

.\r\  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  as  applicant  should 
check  with  its  local  po.st  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 

Each  late  applicant  will  be  notified 
that  its  application  will  not  be 
considered.  ^ 

Applications  Delivered  by  llajid: 
Hand-delivered  applications  must  be 
taken  to  the  Department  of  Education, 
Application  Control  Center  (Room  5673. 
Regional  Office  Building  3),  7th  and  D 
Streets.  S.W..  Washington,  D.C.  20202. 

The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.  (Washington,  D.C.  time)  daily, 
except  Saturdays,  Sundays,  and  Federal 
holidays. 

An  application  for  a  new  project  that 
is  hand  delivered  will  not  be  accepted 
by  the  Application  Control  Center  after 
4:30  p.m.  on  the  closing  date. 


Part  I.— Programs  and  Closing  Date 


CFDA 
No 

Program 

CtoMigdM 

84  029B 

Handicapped — Preparatior        at 

J«iuary2l. 

Speaai  Eduators— Nie« 

1983 

W02DO 

HandicappeO— Preparation        (A 

Januwy  21. 

Special  Personnel— New 

1983 

84  029F  .. 

HafK*capped — Preparation       o< 

January  21. 

Related  Services  Personnel— 

1983 

New 

84  029H  . 

Handicapped — Stale  EdjcatiorMl 

January  21 

Agency  Programmir^  -  New 

1983 

84  029K.. 

Handicapped— Special          Prot- 

January 21. 

ects — New 

1983 

84  029S... 

HandKapped— Specialaed 

January  2i. 

Training    of    Regotar    Educa- 

1983 

64.029P ... 

January  21 

Trainers  o)  Volunleen.  Indud- 

1983 

ing  PareiMs— New 

Part  U — .\pplication  Notices 

Training  Personnel  for  the  Education  of 
the  Handicapped  Program 

Applications  are  invited  for  new 
projects  under  the  Training  Personnel 
for  the  Education  of  the  Handicapped 
Program. 

Authority  for  the  Training  Personnel 
for  the  Education  of  the  Handicapped 
Program  is  contained  in  Sections  631, 
632,  and  634  of  Part  D  of  the  Education 
of  the  Handicapped  Act  (20  U.S.C.  1431. 
1432, 1434) 

This  program  issues  awards  to  State 
educational  agencies,  institutions  of 
higher  education,  and  other  nonprofit 
institutions  or  agencies. 

The  purpose  of  the  awards  is  to 
improve  the  quality  and  increase  the 
supply  of  special  educators  and  support 
personnel. 

Available  Funds:  Since  the  fiscal  year 
1983  appropriation  level  has  not  been 
determined  yet.  accurate  estimates  of 
funding  under  each  priority  are  not 
available.  However,  the  amount 
availabe  for  new  and  continuation 
awards  for  this  program  in  fiscal  year 
1982  was  S49. 300.000.  All  estimates 
listed  under  .■\\-a liable  Funds  do  not 
bind  the  Department  of  Education  to  a 
specific  number  of  grunts  or  to  the 
amount  of  any  grant  unless  that  amount 
IS  otherwise  specified  by  stdtute  or 
regulations. 

84.029B — Handicapped — Preparation  of 
Special  Educators 

Chsin,^:  Date:  January  21.  1983. 

Proiircnn  Information:  The  Special 
Educators  competition  supports  projects 
designed  to  provide  training  for 
personnel  engaged  or  preparing  to 
engage  in  employment  as  special 
educators  of  handcicapped  children 
ages  0-21  years  or  as  supervisors  of 
such  educators.  The  competition 
includes  the  preparation  of;  F^aiK 
Childhood  Specialists.  Educators  of  thr 
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Haikbcapped,  speoiai  Education 
Administrators  and  Supervisors,  Speech 
and  Uraguage  Pathoiagivts. 
AudiologiSts,  Adaprtive  Physical 
EducBtiaa  Speciainta  «>d  Vocational 
Special  Educators.  Awards  wff!  be  made 
for  preaervice  trainiag  aaiy. 

Avarhrble  Funds:  Airotrt  M  percent  of 
the  funds  made  availaTale  Tor  new 
training  p^wmnel  for  the  «dt}catian  of 
the  handicapped  arwards  for  fiscal  year 
1983  wdy  be  made  available  far  this 
conrprtttron.  The  average  grant  is 
expected  to  be  about  $50iJ00. 

84.023D — Handicapped— iPreparation  of 
Leadership  Personnel 

Closing  Date:  January  21,  1983. 

Program  Information:  The  Leadership 
Personnel  competition  supports  doctoral 
and  posct-doctoral  preparation  of 
professional  personnel  1o  oendoct 
training  of  teacher,  researchers, 
administrators  and  other  specialists. 
Awards  will  be  made  lor  preserv  ice 
training  only. 

Available  Funds:  About  17  percent  of 
the  funds  made  available  for  new 
training  personnel  for  education  of  the 
handicapped  awards  for  fiscal  year  1983 
will  "be  made  available  for  this 
competition.  The  average  grant  is 
expected  to  be  about  S79.000. 

84.029F— Handicapped — PreparaUon  of 
Related  Services  Personnel 

Closing  Date:  Jantiary  21, 1983. 

Program  Information:  The  Related 
Services  Personnel  competition  supports 
the  preparation  of  individuals  who 
provide  developmental,  corrective,  and 
other  related  supportive  services  as  may 
be  required  to  assiat  a  handicapped 
child  to  benefit  from  special  education. 
This  competition  supports  only  the 
preservice  preparation  of 
paraprofessionala,  for  example, 
educational  «ides,  recreational  aides, 
transportation  and  home  care  ^providers, 
assistants,  career  educators,  and 
recreational  specialists. 

Available  Funds:  About  5  percent  of 
the  funds  made  available  for  new 
training  personnel  for  the  education  of 
the  handicapped  awards  for  fiscal  year 
1983  will  be  made  available  for  this 
competition.  iTie  average  grant  is 
expected  to  be  about  $40,000. 

84.029H— Handicapped— State 
Educational  Agency  Programming 

Closing  Date:  January  21, 1983. 

Program  Information:  The  State 
Educational  Agency  Programming 
competition  supports  pio)ect8  dealing 
with  unique  State-wide  training  in  all  or 
several  of  the  need  areaa  identified  by 
the  Conxprehensive  Syatam  of  Personnel 
Development  [CSPDJ,  and  may  include 


training  in  management  and 
organizationaJ  desiga  wduck  eohance 
the  ability  of  States  to  provide 
compirebeanve  services  to  handicapped 
children  and  youth.  OnlySiate 
Educational  Agencies  or  groups  of  State 
Educational  Agencres  are  efigftfe  <o 
submit  applications  under  this 
competition.  Awards  will  be  made  for 
preservice  and/or  inservice  training. 

Available  Funds:  About  8  percent  of 
the  funds  made  available  for  new 
training  personnel  for  the  education  of 
the  handi':apped  awards  for  fiscal  yean- 
1983  wifl  be  made  available  for  (his 
competition.  The  average  grant  is 
expected  to  be  about  $86,000, 

84. 029K — Handicapped— Special 
Projects 

Closing  Date:  January  21. 1983. 

Program  Information:  Ttie  Special 
Projects  coinp)etition  supports  the 
development  (including  addpt.jtion), 
evaluation,  and  dissemination  of 
imaginative,  innovative,  and  useful 
approaches  to  personnel  preparation, 
and  includes  for  example  the 
development  of  personnel  preparation 
materials,  the  development  of  models 
designed  to  provide  efficiency  and 
effectiveness,  and  the  innovative 
utilization  of  technology  to  prepare 
personnel  to  educate  handicapped 
children.  Awards  will  be  made  for 
preservice  and/ or  inservice  activities. 

A  va liable  Fimds:  About  10  percent  of 
the  funds  made  available  for  new 
training  personnel  for  the  education  of 
the  handicapped  avy^ards  for  fiscal  year 
1983  will  be  made  available  for  this 
competition.  The  average  award  is 
expected  to  be  about  $77,500. 

84. 029S — Handicapped — Specialized 
Training  of  Regular  Educators 

Closing  Date:  January  21. 1983. 

Program  Information:  The  Specialized 
Training  of  Regular  Educators 
competition  supports  projects  that 
provide  deans  or  equivalent 
administrators  from  institutions  of 
higher  education  and  local  educational 
agency  officials  the  skills  necessary  to 
promote  development  of  regular 
classroom  teachers,  administrators,  and 
supervisors.  The  purpose  is  to  provide 
quahty  education  to  handicapped 
children  who  receive  a  pert  of  their 
education  in  regular  classes.  Awards 
will  be  made  for  preservice  training 
only. 

A  vailable  Funds:  About  5  percent  of 
the  funds  made  available  for  new 
training  personnel  for  the  education  of 
the  haiuiicapped  awards  for  tiacal  year 
1983  will  be  made  available  iorAis 
competition.  The  average  jutuni  is 
expected  to  be  .about  $40,000. 


84.029R—iiaadicx^ipad — PreparadoB  of 

Trainers  of  Volunteers,  Including 
Parents 

Closing  Date:  f  amtary  21, 1383. 

Program  Information:  This 
competition  pro^des  support  for  the 
preparation  of  trainers  of  vclwrtteers. 
iodudiag  panents,  to  asaiAt  ki  the 
provision  of  provision  of  educational 
services  to  basidicayped  students,  ki 
addition  to  the  preparation  of  volunteers 
and  parents  ^  experienoed 
professionals,  Ais  ^niordy  may  support 
projects  whoc'k  empAiasine  rtte  training  of 
parents  fey  parent*.  Awards  will  be 
made  for  preservice  training  only. 

Available  Funds:  About  7  percent  of 
the  funds  made  available  for  new 
training  personnel  for  the  education  of 
the  handicapped  awards  for  fiscal  year 
1983  will  be  made  available  for  this 
competition.  The  average  award  is 
expected  to  be  about  $50,00a 

Application  Forms:  Application  forms 
and  program  information  packages  are 
available  and  may  be  obtained  by 
writing  to  the  Division  of  Personnel 
Preparation,  Special  Education 
Programs,  Department  of  Education,  400 
Maryland  Avenue,  SW.  (Room  4805. 
Donohoe  Building),  Washington,  D.C. 
20202. 

The  program  information  is  intended 
to  aid  applicants  in  applying  for 
assistance  under  fhis  •competition. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  app>hcation  content, 
reporfing,  or  grantee  performance 
requirement  beyond  those  specifically 
imposed  under  Ae  statute  and 
regidations  govMning  the  competttions. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  The  Secretary  urges  applicants 
not  to  submit  information  that  is  not 
required. 

Applicable  Regulations:  Regulations 
applicable  to  these  program 
announcements  include  the  following: 

(a)  Regulations  governing  the  Training 
Personnel  for  the  Education  of  the 
Handicapped  {34  CFR  Part  318).  A 
Notice  of  Proposed  Rulemaking  for  the 
Training  PersoDnel  ior  the  Education  of 
the  Handicapped  progcam  is  published 
in  this  issue  of  the  Federal  Register  and 
when  published  as  final  regulations  will 
govern  awards  for  Fiscal  Year  1983. 
Applicants  should  pr^are  their 
applications  based  on  the  proposed 
rules.  If  there  are  any  substantive 
changes  made  ivhen  the  final 
regulations  are  published,  applicants 
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will  be  given  the  opportunity  to  amend 
or  resubmit  their  applications. 

Further  Information:  Dr.  Herman 
Saettler,  Acting  Director,  Division  of 
Personnnel  Preparation,  Special 
Education  Programs,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW.. 
{Room  4805,  Donohoe  Building), 
Washington.  D.C.  20202.  Telephone: 
(202)  245-9886. 

|20  U.S.C.  1431,  1432.  1434) 
(Catalog  of  Federal  Domestic  Assistance  No. 
84.029  Training  Personnel  for  the  Education  of 
the  Handicapped  Program) 

Dated:  November  17, 1982. 
T.  H.  Bell, 
Secretary  of  Education. 

jKR  Doc,  82-,12058  Filed  11-22-82.  8  45  nm) 
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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Intent  To  Prepare  an  Environmental 
Impact  Statement  on  Revised 
Wholesale  Power  Rates 

AGENCY:  Bonneville  Power 
Administration  (BPA),  DOE. 
action:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  on 
Revised  Wholesale  Power  Rates. 

Bonneville  Power  Administration 
hereby  gives  notice  of  its  intent  to 
prepare  and  consider  an  environmental 
impact  statement  (EIS)  on  a  proposal  to 
revise  its  wholesale  electric  power  rates 
effective  October  1.  1983.  The  draft  EIS 
is  tentatively  planned  for  completion  in 
[anuary  1983. 

Based  on  anticipated  increases  in 
BPA's  costs  because  of  inflation,  interest 
rates,  and  increased  costs  of  purchasing 
power,  BPA  foresees  a  need  to  increase 
its  wholesale  power  rates.  The  proposed 
action  would  revise  rates  to  a  level 
sufficient  to  meet  BPA's  revenue 
requirements,  which  are  now  being 
calculated.  BPA  customers  receiving 
service  would  pay  the  full  costs  incurred 
to  provide  that  service  and  BPA  would 
meet  all  financial  obligations. 

Alternatives  to  the  proposed  action 
are:  (1)  No  action,  which  would  maintain 
the  existing  rate  structure  and  cause  a 
revenue  deficiency;  (2)  basing  rates  on 
the  projected  long-run  cost  of  acquiring 
new  power  resources;  and  (3) 
alternative  rate  designs.  The  draft  EIS 
will  also  analyze  the  cumulative  impacts 
of  the  wholesale  rate  increases  from 
1979. 

BPA  recently  prepared  an  EIS  on  its 
1982  rate  proposal  (DOE/EIS-0093-F). 
Because  the  range  of  actions,  impacts, 
and  alternatives  to  be  considered  are 
similar,  BPA  will  use  that  EIS  to 


substantially  scope  the  EIS  it  intends  to 
prepare  for  the  1983  rate  proposal.  No 
scoping  meetings  will  be  held.  However, 
written  comments  on  the  scope  of  the 
EIS  are  welcome.  BPA  will  also  seek 
comments  on  the  scope  of  the  EIS  by 
individual  contact  with  persons  ^d 
organizations  who  have  expressed 
interest  in  BPA's  rate  proposals. 

The  draft  EIS  on  the  wholesale  power 
rate  revision  will  not  analyze  any 
increase  in  BPA's  transmission  rates 
because  any  such  increase  would  be  a 
separate  action  undertaken  in  a 
separate  rate  decisionmaking  process. 
This  EIS  also  will  not  analyze  any 
environmental  effects  of  any  actions 
that  may  be  undertaken  as  a  result  of 
the  fish  and  wildlife  program  adopted  by 
the  Pacific  Northwest  Electric  Power 
and  Conservation  Planning  Council 
These  actions  may  affect  rates, 
however,  so  the  effect  on  rales  of  these 
actions  will  be  explained.  For  example, 
reductions  in  the  amount  of  firm  power 
available  from  the  Federal  Columbia 
River  Power  System  resources  may 
require  acquisition  of  alternative  high- 
cost  replacement  resources.  Any  actions 
undertaken  to  implement  the  fish  and 
wildlife  program  will  be  the  subject  of 
an  independent  environmental 
document  that  may  be  required  prior  to 
making  decisions  on  those  actions. 

Suggestions  and  recommendations 
concerning  the  development  of  the  draft 
EIS  on  the  proposed  wholesale  power 
rates  will  be  accepted  through 
December  23.  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  R.  Morrell,  Environmental 
Manager,  P.O.  Box  3621-S),  Portland. 
Oregon  97208,  503-230-5136. 

Issued  in  Portland,  Oregon.  November  15. 
1982. 

Peter  T.  Johnson, 

Adniiniatratur. 

IKR  DiK  82-31998  Filed  11-22-82;  8:45  am] 

BILLING  CODE  6450-01-M 


Economic  Regulatory  Administration 
[Docket  PP-79] 

Application  for  Presidential  Permit; 
San  Diego  Gas  &  Electric 

AGENCY:  Economic  Regulatory 

Administration,  DOE. 

ACTION:  Notice  of  application  by  San 

Diego  Gas  &  Electric  (SDG&E)  for  a 

Presidential  Permit  for  an  International 

Interconnection. 


summary:  SDG&E  has  filed  an 
application  for  a  Presidential  Permit. 
Docket  PP-79,  to  construct  and  operate  a 
230  kilovolt  transmission  svstem  from  its 


Imperial  Valley  substation  to  the  U.S/ 
Mexican  border,  a  distance  of 
approximately  four  miles,  to  the  point  of 
interconnection  with  a  similar 
transmission  line  owned  and  operated 
by  the  Commission  Federal  de 
Flectricidad  (CFE). 

FOR  FURTHER  INFORMATION  CONTACT: 

Caret  Bornstein.  Office  of  Energy. 
Emergency  Operations,  EP-42, 
Department  of  Energy.  Room  GH-034- 
G.  KXK)  Independence  Avenue.  SW.. 
Washington.  D.C.  20585.  |202j  252- 
1714. 

I.ise  Courtney  M,  Howe.  Office  of 

General  Counsel  (GC-ll).  Department 
of  Energy,  1000  Independence  Avenue. 
SW..  Washington,  DC.  20585,  (202) 
252-2900. 

SUPPLEMENTARY  INFORMATION:  On 

September  24,  1982.  SDGS.F  filed  an 
application  with  DOE  to  construct, 
connect,  operate  and  maintain  electric 
facilities  at  the  borders  of  the  United 
States  and  Mexico.  Specifically.  SDG&E 
seeks  authority  to  construct,  connect, 
operate  and  maintain  a  230  kV  overhead 
transmission  line  between  the  SDG&E 
Imperial  Valley  substation  and  the  U.S./ 
Mexican  international  border,  where  it 
will  interconnect  with  a  similar  line 
owned  and  operated  by  CFE,  originating 
iit  CFE's  planned  La  Rosita  substation. 
Because  the  bulk  of  this  transmission 
line  will  be  located  on  land  subject  to 
the  jurisdiction  of  the  Bureau  of  Land 
Management  (BLM),  U.S.  Department  of 
Interior,  the  BLM  rather  than  DOE  will 
be  the  lead  in  preparation  of  any 
environmental  documentation  required 
by  the  project.  DOE  will  cooperate  fully 
in  BLM's  proposed  en\ironmentaI 
review  of  this  application. 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Office  of  Energy  Emergency  Operations, 
EP-42,  Department  of  Energy.  Room 
GH-034-G,  1000  Independence  Avenue. 
S.W.,  Washington,  D.C.  20585,  m 
accordance  with  §§18  or  1,10  of  the 
Rules  of  Practice  and  Procedure  (18  CFR 
18  and  1,10) 

Petitions  and  protests  should  be  filed 
on  or  before  December  20.  1982,  Protests 
will  be  considered  by  DOE  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
mu.st  file  a  petition  to  intervene.  Copies 
of  this  application  are  on  file  with  DOE 
and  will,  upon  request,  be  made 
available  for  public  inspection  and 
copying  at  the  Office  of  Energy 
Emergency  Operations,  Room  CH-034- 
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C.  IBOO  ludapeadeaoe  Avenae.  SVS/„ 
Washington,  QjC 

Issned  in  Washmgtoa  B/C.,  ■Noveinber  12, 
1982. 

Rayburn  Hanzlik, 

Administrator.  Economic  Regulatory 
Administration.  Department  of  Energy. 

[FF  D<x:.  82-31989  Filed  n-:2-aL  8i45  ami 
WLUNG  CODE  64S0-01-M 


(Docket  No.  ERA-FC-82-020T.  fOFC  Case 
No.  6t044-a222->21-221 

I 
Order  Granting  Augusta  Xnrft 
Company  an  Exsoiptioa  ^Fgoid  the 
Prohibitions  of  the  Powerplanl^nd 
Industrial  Fuel  Use  Act  of  1978 

agency:  Economic  Regulatory 
Administrabon,  DOE. 

action:  Notice. 

summary:  On  }uly  21, 1982.  Augusta 
Kraft  Company,  hereinafter  leferred  to 
as  petitioner.  Hed  a  petition  with  the 
Economic  Regulatory  Administration 
(ERA)  of  llie  Department  of  Energy 
(DOE)  requesting  a  permanent  fuels 
mixtures  exemption  for  a  new  major  fuel 
burning  installatiQn  fMFBl)  from  the 
provisions  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  137a  42  U.S.C. 
8301  et  seq.  [FUA  or  the  ActJ.  that 
prohibit  the  use  of  petroleum  and 
natural  gas  as  a  primary  ener^  source 
in  certain  new  MFBI's.  An  amendment 
to  that  petition  was  filed  on  August  9. 
1982.  The  revised  final  rules  containing 
the  criteria  and  procedure*  for 
petitiomng  for  exemption  from  the 
prohfbitions  of  FUA  were  published  in 
the  Federal  Register  at  46  FR  59872 
(December  7, 19811.  The  criteria 
governing  the  fuels  mfxture  exemption 
are  contarned  in  10  CFR  503.38  of  the 
final  rales. 

The  petitioner  requested  a  permanent 
fuels  mixture  exemption  in  order  to  burn 
woodwasle  in  cambinaticn  with  No.  6 
fuel  oil  and/or  natural  gas  as  a  primary 
energy  source  in  a  boiler  identified  as 
Unit  No.  1  to  be  operated  at  the 
petitioner's  proposed  pulp  and  paper 
mill  to  be  located  near  Augusta, 
Georgia.  Unit  Na  1  will  have  a  design 
heat  input  rate  of  383  M/Btu  per  hour. 

The  basis  for  ERA'S  Order  granting 
the  petitioner  a  pecmaiient  fuels  mixture 


exemption  is  prcR-rded  in  the 
SUPPLESmlENTARY  INFORMA'nON 
section  below. 

DATE:  In  accordance  with  sectioi)  702(a] 
of  FUA.  this  Order  and  its  provistoos 
shall  take  effect  on  January  24  1983. 

The  public  file  containing  a  copy  of 
this  Order  and  other  documents  and 
supporting  matetiak  on  this  pngoeeibng 
is  available  for  inspection  upon  iwfo est 
at:  DOE.  Fueedom  of  Informaticm 
Rpading  Room.  lOOfl  Independenoe 
Avenue,  SW,  Room  1E-19G.  Washington, 
DC.  20585.  Monday  through  Friday,  8:00 
am  -4:00  pjn. 

FOR  PURTMER  INFORMATION  CONTACT: 

VVilham  H.  Freeman.  Office  of  Fuels 
Programs.  Economic  Rp.gulatory 
Administration.  Forrestal  Building, 
Room  GA-073. 1000  Independence 
Avenue.  SW..  Washington.  D.C.  20585, 
Telephone  (202]  252-2993. 

Alien  ].  Stein,  Esq..  Office  of  the  General 
Counsel,  Department  of  Energy, 
Forrestal  Building.  Room  BB-178, 1000 
Independpnce  Avenue,  SW., 
Washington,  DC.  20585.  Telephone 
(202)  252-2967. 

SUPPLEMEMTARy  INfORMMnOU:  The 

petitioner  praposes  to  install  Unit  -*ti  at 
Its  proposed  pulp  and  pe^r  mfll  ta  be 
located  near  Augusta.  Georgia.  I%e 
primary  purpose  of  the  boiler  will  be  to 
generate  steam  m  con^uncticm  with  an 
adjacent  chemical  recovery  bodlwfQr 
generating  electric  power  and  satiBiying 
process  steam  demand.  Petrtioner 
requests  an  exemptioji.  under  the 
certification  altematrve  for  MFBi's 
contained  in  10  CFR  50Xaa{d).  to  burn 
up  to  25  percent  petroleum  and/or 
natural  gas  in  a  mixture  with 
woodwastp. 

In  accordance  with  10  CFR  503.3a(d). 
the  petitioner  certified  in  its  petition  for 
exemption,  filed  on  |uly  21.  1982,  and 
amended  on  August  9, 1982.  that  the 
amount  of  petroleum  or  natmwl  gas 
proposed  to  be  used  as  a  primary  energy 
source  in  the  mi.xture  m  Unit  J^l  will  not 
exceed  twenty-five  percent  (25%)  of  the 
total  annual  Btu  heat  input  of  the 
installation.  The  petitioner  also 
submitted  environmental  certificBtionB, 
pursuant  to  10  CFR  503.ia(b),  indicHting 
that  it  will  secure  all  applicable  permits 
and  approvals  prior  to  cummencement 
of  operation  of  the  new  unit  imdar 
exemption. 


hi  ercordance  -with  ^e  procednral 
requirements  of  PUA  and  It)  CFR 
501.3(b),  ERAprrbhshed  its  Notice  of  its 
Acceptance  of  PetrSon  for  Exemption 
and  Avarlabrlity  of  Certification  relating 
to  Unit  t^l  in  the  Federal  Register  on 
September  16, 1982  (47  FR  4D821J, 
commencing  a  45-day  pubUc  comment 
period  pursuant  to  section  701(c)  of 
FUA.  As  required  by  sections  701(f)  and 
701(g)  of  the  Act,  ERA  provided  a  copy 
of  the  petitiaD  to  tbe  Environroental 
Protection  Agency  and  the  Federal 
Trade  Commission  for  their  respective 
comments.  During  the  public  comment 
period,  interested  persons  were  also 
afforded  an  opportunity  to  request  a 
public  hearing.  The  period  for  submitting 
comments  and  for  requesting  a  public 
hearing  dosed  on  November  1, 1982.  No 
hearing  was  requested  and  no  comments 
were  received. 

After  a  review  by  DOE's  Office  of 
Environment  df  the  petitioner's 
completed  environmental  checklist 
submitted  pursuant  to  10  CFR  503.13. 
together  with  other  relevant  information, 
ERA  has  determined  that  the  granting  of 
the  requested  exemption  does  not 
constitute  a  major  Federal  action 
significantly  affecting  fte  qoahty  or  the 
human  enviramnent  within  the  meaning 
of  section  102(2)(C)  of  Ae  National 
EnvironiDealal  Foiicy  Act. 
DECISION  AND  Of«DER:  Based  upon  the 
entire  record  c^this  proceeding,  ERA 
has  determmed  that  the  petitioner  has 
satisfied  all  the  eHgibfhty  requirements 
for  the  requested  exemption  as  set  forth 
in  IBCre  503.se(d)  and  section  212(d)  of 
FUA,  and  ERA  hereby  grants  the 
petiticmer  a  permanent  exemption  to  use 
a  fuel  inixtm^  containing  up  to  25 
percent  natural  gas  or  petroleum  in  its 
Unit  #1  to  be  located  at  its  proposed 
pulp  and  paper  mill  near  Augusta, 
Georgia. 

Pursuarrt  to  Section  70Z(c)  of  the  Act 
and  lOCFR  5(71.69.  any  person  aggrieved 
by  this  Order  may  petition  for  judicial 
review  thereof  at  any  time  before  the 
60th  day  following  publication  of  this 
Order  in  the  Federal  Register. 

Issued  in  Washington.  D.C.  on  .\ovember 
16.  1982. 

James  W.  Worlonan, 

Director.  Office  of  Fuels  Programa,  £conomic 
Regulatory  Adminislratian. 

|FR  Doc,  B2-«iBae  Filed  n-2a-ai,  8.«  am] 
BILLING  CODE  S4t(M>t-M 
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The  above  notices  of  determination 
were  received  from  the  indicated 
jurisdictional  agencies  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  the  Natural  Gas  Policy  Act  of  1978 
and  10  CFR  274.104.  Negative 
determinations  are  indicated  by  a  "D" 
before  the  section  code.  Estimated 
annual  product  (PROD)  is  in  million 
cubic  feet  (MMCF].  An  (*)  before  the 
Control  (JD)  number  denotes  additional 
purchasers  listed  at  the  end  of  the 
notice. 

The  applications  for  determination  are 
available  for  inspection  except  to  the 
extent  such  material  is  confidential 
under  18  CFR  275.206.  at  the 
Commission's  Division  of  Public 
Information,  Room  1000,  623  North 
Capitol  St.,  Washington,  D.C.  Persons 
objecting  to  any  of  these  determinations 
may,  in  accordance  with  10  CFR  275.203 
and  275.204,  file  a  protest  with  the 


Commission  on  or  before  December  8. 
1982. 

Categories  within  each  NGPA  section 
are  indicated  by  the  following  codes: 

Section  102-1:  .New  OCS  lease 

102-2:  New  well  (2.5  mile  rule) 

102-3:  new  well  11000  ft  rule] 

102—4:  New  onshore  reservoir 

102-5:  New  reservoir  on  old  OCS  lease 
Section  107-DP:  15,(XK3  feet  or  deeper 

10"-CP:  13.000  feel  or  deeper 

107-GB.  Geopressured  brine 

10" -CS:  Coal  seams 

107-DV:  Devonian  shale 

107-PE:  Production  enhanremert 

107-TF:  New  tight  forma'mn 

107-RT:  Recompletion  tight  formation 
Section  108:  StriDDer  well 

108-S.'\:  Seasonally  affertcii 

108-KR.  Enhanced  recovery 

108-PB.  Pressure  buildup 
Kenneth  F.  Plumb, 
St'crelory. 

FR  Doc  82-,12055  Hied  11-22-82.  8:45  am| 
BILLthKS  CODE  6717-01-M 
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The  above  notices  of  determination 
were  received  from  the  indicated 
jurisdictional  agencies  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  the  Natural  Gas  Policy  Act  of  1978 
and  i8  CFR  274.104.  Negative 
determinations  are  indicated  by  a  "D" 
before  the  section  code.  Estimated 
annual  production  (PROD]  is  in  million 
cubic  feet  (MMCF).  An  (*]  before  the 
Control  (JD)  number  denotes  additional 
purchasers  listed  at  the  end  of  the 
notion. 

The  applications  for  deteiminations 
are  available  for  inspection  except  to 
the  extent  such  material  is  confidential 
under  18  CFR  275.206,  at  the 
Commission's  Division  of  Public 
Information,  Room  1000,  825  North 
Capitol  St.  Washington,  D.C.  Persons 
objecting  to  any  of  these  determinations 
may,  in  accordance  with  10  CFR  275.203 
and  275.204,  file  a  protest  with  the 
Commission  on  or  before  December  8, 
1982. 

Categories  within  each  NGPA  section 
are  indicated  by  the  following  codes: 

Section  102-1;  New  OCS  lease 

102-2:  New  well  (2.5  mile  rule) 

102-3:  New  well  (1000  ft.  rule) 

102—4:  New  onshore  reservoir 

102-5:  New  reservoir  on  old  OCS  lease 
Section  107-DP:  15.000  feet  or  deeper 

1(T7-CB:  Geopressured  brine 

107-CS:  Coal  seams 

107-DV:  Devonian  shale 

107-PE;  Production  enhancement 

107-TF:  New  tight  formatioa 

107-RT:  Recompletion  tight  formation 
Section  108.-SW:  Stripper  well 

106-SA:  Seasonally  affected 

108-ER:  Enhanced  recovery 

108-PB:  I*ressure  buildup 
Kenneth  F.  Plumb, 
Secretary. 
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Office  of  Heatings  and  Appeals 

Issuance  of  Decisions  and  Orders; 
Week  of  September  13  Throu^  17, 
1982 

During  the  week  of  September  13 
through  September  17, 1982,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 
applications  for  exception  or  other  relief 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Appeals 

Professor  Gerald  Holton.  September  17.  19S2. 
HFA-007S 


Professor  Gerald  Holtoo  filed  an  Appeal 
from  a  denial  by  the  Executive  Secretary  of 
the  DOE  of  a  request  for  information  which 
he  had  submitted  under  the  Freedom  of 
Information  Act  (FOIA).  In  cxjnsidenng  the 
Appeal,  the  DOE  found  that  the  documents  in 
question  were  properly  classified  pursuant  to 
the  terms  of  both  Executive  Order  No.  12356 
and  Executive  Order  No.  1206S.  Aocordingiy 
it  was  determined  that  the  documents  had 
been  correctly  widiheld  t>y  the  Executive 
Secretary  under  Exemption  1  of  the  FOIA. 
However,  the  DOE  remanded  the  matter  to 
the  Executive  Secretary  to  determine  wheth(-r 
the  requester,  who  is  a  Professor  of  History  at 
Harvard  University,  may  qualify  for 
discretionary  release  of  the  documents  under 
the  historical  research  provision  of  Executive 
Order  No.  12356- 

Jones.  CungoU,  JacJa^on,  Collins  f-  Dodd 
Septpmber  13.  1982.  MF.it-OO^e 
jonps,  GungoH.  Jackson.  Collins  ft  Dodd 
filed  an  Appeal  from  a  denial  by  the  Kansas 
City  Office  of  the  Economic  Regulatory 
Administration  of  a  Request  lor  In/ormdiion 
which  the  firm  had  submitted  under  the 
Freedom  of  Information  Act  In  considering 
the  Appeal,  the  DOE  found  that  certain  of  the 
documents  which  were  initially  withheld 
under  exemptions  4  and  5  should  be 
remanded  to  the  Denying  Official  for  further 
consideration.  Important  issues  that  were 
considered  in  the  Decision  and  Order  were  (i) 
whether  there  was  sufficient  justification  for 
withholding  the  documents,  and  (li]  whether 
the  descriptions  of  the  documents  were 
adequate. 

National  Conference  of  Black  Mayors. 
Sf-pli'mber  17.  1.982.  HFA~00-4 
The  National  Conference  of  Black  Mayors 
filt'ci  an  .Appeal  from  a  partial  denial  by  the 
Inspector  General  of  the  Department  of 
Energy  of  a  request  for  information  which  the 
firm  had  submitted  under  the  Freedvim  of 
Information  Act.  In  considering  the  Appeal. 
the  DOE  found  that  the  determination  by  the 
Inspector  General  failed  to  provide  the 
requester  with  an  index  of  responsive 
documents  withheld  pursuant  to  Exemptions 
2  and  7(A).  Consequently,  the  DOP;  remanded 
the  matter  to  the  Office  of  Inspector  General 
for  a  new  determination  which  should 
include  a  document  specific  index  for 
material  withheld  under  Exemption  2  and  a 
generic  index  for  documents  withhtid  under 
Exemption  7(A) 

Request  for  Modification  and/or  Rescission 

San  Joaquin  Refn.mg  Co.,  Inc..  September  13. 
1982.  HYR~0C12 
On  November  2,3,  1981,  San  joaquin 
Refining  Co..  Inc.  (San  Joaquin)  filed  an 
Application  for  Modification  or  Rescission  of 
two  Decisions  and  Orders  issued  to  the  firm 
by  the  Office  of  Hearings  and  Appeals  on 
June  J2.  1981,  and  September  22.  1981, 
respectively.  San  /oaquin  Refining  Co    8 
DOE  82.578  (1981)  ("the  )une  12  order  ):  Son 
Joaquin  Refining  Co..  8  DOE  82,634  (1981 ) 
("the  September  22  order").  Those  orders 
required  San  Joaquin  to  purchase  additional 
entitlements  amounting  to  $329,610  to  account 
for  excessive  entitlements  exception  relief 
the  firm  received  during  its  1979  fiscal  year 
In  its  application,  San  joaquin  claimed  that 


the  findings  of  the  Jiune  12  and  SepU'm!)pr  22 
orders  were  based  on  an  erroneous 
entitlements  expense  the  firm  mistakenly 
reported  in  its  fiscal  1979  financial  data  San 
joaquin  therefore  requested  that  OHA 
reevaluate  the  firm's  appropnate  level  of 
exception  relief  for  fiscal  1979  with  corrected 
entitlements  expense  for  thai  fiscii  year  As 
a  result  of  that  reevaluation,  the  OHA 
determined  that  San  joaquin  should  ni.(?ive 
additional  entitlement  exception  relief  for 
fiscal  1979  in  the  amount  of  $5a.7ri6. 

Interlocutory  Order 

Sfw  York  Statp  Energy  (.fffice.  SLUf  of 
Cnlt'orri'a.  September  13.  10S2.  HRZ- 
0C>fi9  HRZ-nrift) 
The  New  Ynrts  Energy  Office  and  the  State 
of  California  filed  request  to  p.irtirip«te  in 
ongoing  set'.leme.'it  negntiatuins  l)e'\n("en 
Mdbi!  Oil  Corporation  and  the  DOE  Office  if 
Spec  Ml  Counsel  of  the  EconnniL  RegiilHinn- 
Administration  which  might  resolve  several 
proposed  remedial  orders  issued  to  Mobil. 
The  DOE  nnted  that  the  requests  were 
identical  to  those  which  were  denied  in  .Sew 
Yor.'-.  S'ctP  Fnpr^y  Office:  Stale  of  .Michigan. 
9  DOET  R2fi01  {^mZ].  According])    the 
present  req-iests  were  denied 

Implementatioo  of  Speical  Refund  Procedures 

Offirp  .''  t'rfo"r~prrTpnt  In  the  Mutter  of  Lyon 
C..'r-it\  Ci'v>r>f.T?r'V'e  (  h!  Corr-Dory. 
Sepienhpr  w.  r.uff.?,  HF.t'-oi'My: 
The  ER.As  Office  of  Er.forcenirnt  fiii-d  a 
Petition  for  Iniplementation  of  Special  Refund 
Procedures  in  connection  with  a  consent 
order  entered  into  with  Lyon  County 
Cooperative  Oil  Company.  The  OHA  issued  a 
final  Decision  and  Order  distributing  the 
settli  meni  fuiids  to  customers  who  were  not 
members  of  the  L> on  Cooperali\e  and  which 
purchased  gasoline  or  middle  distillates  from 
the  firm  during  the  consent  order  period. 

Refund  Ap>plit.ations 

Tenneco  Oil  Co./Chevron  US.A»  September 
13.  1982.  RF7-80 

Chevron  U.S.A  .  Inc.  filed  an  Applicahon 
for  Refund  pursuant  to  tlie  Decision  and 
Order  estabUshing  specuil  refund  procedures 
for  the  distribution  of  munt)  obtained  by  the 
DOE  under  a  consent  order  wTth  Tenneco  Oil 
Company  St-e  O^'ice  (.'f  Special  Counsel.  9 
UOE  \  82.538  (lt»82).  In  considering  the 
Application,  the  OHA  detemuned  thai 
throughout  muiii  of  the  relevant  penod 
Che\Ton  had  purchased  substantial  volumes 
of  .No  Z  oils  and  kerosene  from  Tenneco  at 
prices  well  below  the  average  naUonal  pnce 
for  those  products  In  vTew  of  these 
c!rrur:;.stanfes,  the  OliA  concluded  that 
Chevron  had  not  demonstrated  that  the 
alleged  Tenneco  overcharges  had  caused  the 
firm  to  incur  an  injury  of  the  t\-pe  intended  to 
he  redressed  through  the  application  of 
special  refund  pro<:edurp8,  Art:ordmsly. 
Che\ Ton's  Application  for  Refund  was 
denied. 

Tpnneco  Oil  Co./Enterpnse  Products 

Company.  Septemlwr  17.  ISSZ  RFT~66 
Enterprise  Products  Company  filed  an 
Application  for  Refund  seeking  a  portion  of 
the  settlement  fuini  obtained  In  the  LK.)F. 
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through  a  consent  order  the  agency  had 
entered  into  with  Tennneco  Oil  Company.  In 
its  Apphcation,  Enterprise  alleged  that  it 
should  receive  a  refund  based  on  its 
purchases  of  propane,  butane  and  natxiral 
gasoline  from  Tenneco.  In  considering 
Enterprise's  application,  the  DOE  found  that 
the  existence  of  banks  of  unrecouped  product 
cost  increases  did  not  necessarily  indicate 
that  the  firm  was  injured  by  alleged  Tenneco 
overcharges.  In  addition,  the  DOE  found  that 
during  a  substantial  portion  of  the  consent 
order  period  Tenneco's  sales  price  to 
Enterprise  for  the  three  products  was  less 
than  the  average  market  price  for  those  same 
products.  The  DOE  determined  that  the  firm 
was  not  injured  during  those  periods. 
However,  the  DOE  approved  a  refund  for 
Enterprise  for  the  portion  of  the  consent  order 
f)eriod  where  Tenneco's  sales  prices  were 
higher  than  the  average  market  prices  for  the 
three  products  involved. 
Tenneco  Oil  Co. /Plateau,  Inc.,  September  14, 
1982.  RF7-71 
Plateau,  Inc.  Hied  an  Application  for 
Refund  in  the  Tenneco  Special  Refund 
Proceeding  on  the  basis  of  its  crude  oil 
purchases  during  the  consent  order  period. 
Plateau  claimed  that  Tenneco  had 
miscertified  crude  oil  and  asserted  that  it  was 
entitled  to  a  refund  which  was  based  upon 
the  price  differential  between  the  price  it  paid 
for  crude  oil  per  barrel  and  the  posted  price 
for  price-controlled  old  oil.  The  Office  of 
hearings  and  Appeals  denied  the  portion  of 
the  firm's  apphcation  which  requested  a 
refund  for  the  period  during  which  it 
participated  in  the  Entitlement  Program.  10 
CFR  S  211.67,  because  Plateau  failed  to 
demonstrate  that  it  experienced  a  unique  or 
particularized  injury  not  compensated  for  by 
the  entitlements  program.  The  OHA 
approved  Plateau's  apphcation  for  refund  in 
part  for  the  firm's  crude  oil  purchases  prior  to 
November  1, 1974.  Since  the  firm  was  unable 
to  provide  evidence  to  substantiate  its  claim 
that  miscertifications  actually  occurred,  the 
OHA  rejected  the  firm's  claim  that  it  was 
entitled  to  "damages."  Moreover,  since  the 
firm  failed  to  provide  complete  banks  of 
unrecouped  costs  and  market  data 
demonstrating  that  the  refiner  absorbed, 
rather  than  passed  on.  the  effects  of  any 
alleged  regulatory  violation,  the  OHA 
declined  to  approve  a  refund  based  upon 
Plateau's  entire  volume  of  purchases.  Since 
Plateau  could  have  limited  its  refund 
application  to  a  50,000  gallon  per  month 
threshold  without  demonstrating  actual 
Injury,  however,  a  pro-rata  share  of  the 
consent  order  funds  was  approved  for 
threshold  purchases  prior  to  the  inception  of 
the  Entitlements  Program. 

Vickers  Energy  Corporation/Vaughn  Oil 
Company  et  al,  September  17,  1982,  RF1- 
198  et  al. 
On  July  17, 1981,  the  Office  of  Hearings  and 
Appeals  issued  a  Decision  and  Order 
implementing  special  refund  procedures  for 
the  distribution  of  a  $2,850,000  fund  obtained 
by  the  DOE  through  a  consent  order  with 
Vickers  Energy  Corporation.  Office  of 
Enforcement,  8  DOE  \  82,598  (1981).  The  July 
17  Dedsion  stated  that  the  DOE  would  accept 
applications  for  refund  from  qualified 


claimants  that  purchased  Vickers  motor 
gasoline  from  other  than  company-operated 
outlets  during  the  period  covered  by  the 
consent  order,  August  19, 1973  through  March 
31, 1979.  On  September  17, 1982,  the  DOE 
issued  a  Decision  and  Order  concerning 
eleven  applications  for  refund.  The 
September  17  Decision  addresses 
applications  for  refund  based  on  Vickers 
motor  gasoline  purchase  volumes  in  excess  of 
the  50,000  gallon  per  month  small  claims 
threshold.  It  also  addresses  applications 
submitted  by  firms  below  the  threshold  level 
and  firms  which  agreed  to  limit  their  claims 
to  that  level.  In  considering  these 
applications  the  DOE  determined  that  the 
applications  had  all  met  the  standards  set 
forth  in  the  July  17  Decision  and  in  DOE 
regulations  applicable  to  special  refund 
proceedings.  10  CFR  Part  205,  Subpart  V. 
Accordingly,  the  applications  were  granted. 

Protective  Order 

The  following  firms  filed  an  Application  for 
Protective  Order.  The  application,  if  granted, 
would  result  in  the  issuance  by  the  DOE  of 
the  proposed  Protective  Order  submitted  by 
the  firms.  The  DOE  granted  the  following 
application  and  issued  the  requested 
Protective  Order  as  an  Order  of  the 
Department  of  Energy. 

Name  and  Case  No. 

Ashland  Oil.  Inc.;  Tosco  Corp.,  HEJ-0023 

Dismissals 

The  following  submissions  were  dismissed 

without  prejudice; 

Name  and  Case  No. 

Everett  Street  Exxon.  HRR-0020 
Johnny  Cappo  Auto  Center.  HRR-0024 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  1111,  New 
Post  Office  Building,  12th  and 
Pennsylvania  Ave.,  N.W.,  Washington. 
D.C.  20461,  Monday  through  Friday, 
between  the  hours  of  1:00  p.m.  and  5:00 
p.m.,  except  federal  holidays.  They  are 
also  available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system. 

Dated;  .November  15, 1982. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

|FR  Doc.  82-31990  Filed  11-22-82,  8:45  im\ 
BIUJNQ  COOE  •4A0-01-M 


FEDERAL  MARITIME  COMMISSION 

Agreements  RIed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreements  have  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act.  1916,  as 
amended  (39  Slat.  733,  75  Stat  763,  48 
U.S.C,  814). 


Interested  parties  may  inspect  and 
obtain  a  copy  of  each  of  the  agreements 
and  the  justifications  offered  therefor  at 
the  Washington  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  Room  10327;  or  may  inspect  the 
agreements  at  the  Field  Offices  located 
at  New  York.  N.Y.;  New  Orleans. 
Louisiana;  San  Francisco,  California; 
Chicago.  Illinois;  and  San  Juan,  Puerto 
Rico.  Interested  parties  may  submit 
comments  on  each  agreement,  including 
requests  for  hearing,  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C.  20572,  within  20  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  Comments 
should  Include  facts  and  arguments 
concerning  the  approval,  modification, 
or  disapproval  of  the  proposed 
agreement.  Comments  shall  discuss  with 
particularity  allegations  that  the 
agreement  is  unjustly  discriminatory  or 
unfair  as  between  carriers,  shippers, 
exporters,  importers,  ports,  or  between 
exporters  from  the  United  States  and 
their  foreign  competitors,  or  operates  to 
the  detriment  of  the  commerce  of  the 
United  States,  or  is  contrary  to  the 
public  Interest,  or  is  in  violation  of  the 
Act. 

A  copy  of  any  comments  should  also 
be  forwarded  to  the  party  filing  the 
agreements  and  the  statement  should 
indicate  that  this  has  been  done. 

Agreement  No.:  T-3950-1. 

Filing  Party:  Mr,  Paul  D,  Pella,  Port 
Director,  Jackson  County  Port  Authority. 
3033  Pascagoula  Street,  Pascagoula. 
Mississippi  39567. 

Summary:  Agreement  No.  T-3950-1, 
between  the  Jackson  County  Port 
Authority  and  Ryan-Walsh  Stevedore 
Company  modifies  the  basic  agreement 
between  the  parties  by  extending  the 
term  for  three  years  and  altering  the 
conditions  of  compensation. 

Agreement  No.:  10481. 

Filing  Party;  Robert  A,  Peavy,  Esq., 
Morgan,  Lewis  &  Bockius,  1800  M  Street, 
NW,.  Washington,  D.C,  20036. 

Summary:  Agreement  No.  10461. 
between  Galleon  Shipping  Corp.  and 
Maritime  Co.  of  the  Philippines 
(Philippine-Flag  Carriers)  and  American 
President  Lines.  Ltd..  Lykes  Bros. 
Steamship  Co.,  Inc.,  Sea-Land  Service, 
Inc.,  and  Waterman  Steamship 
Corporation  (U.S.-Flag  Carriers), 
establishes  an  Equal  Access  Agreement 
in  the  United  States/Republic  of  the 
Philippines  Ocean  Liner  Trade.  The 
agreement  provides  that  both  the 
Philippine-Flag  Carriers  and  the  U.S.- 
Flag  Carriers  shall  have  free  and  equal 
access  to  the  total  import  and  export 
cargo  available,  and  that  each  national- 
flag  group  will  use  its  best  efforts  in 
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representations  to  its  respective 
government  to  secure  for  the  other  group 
the  benefits  of  its  regulations  concerning 
the  reservation  of  cargo  to  its  nation's 
merchant  marine.  The  agreement  further 
provides  that  the  parties  will  become 
associate  companies;  that  they  will  seek 
their  governments'  approval  of  the 
agreement  so  that  each  party  can 
participate  under  equal  conditions  in  the 
exchange  of  traffic  in  this  trade;  and  that 
the  character  of  association  for 
Philippine-Flag  Carriers  in  the  United 
States  and  for  U.S.-Flag  Carriers  in  the 
Republic  of  the  Philippines  is  subject  to 
the  fulfilling  of  this  requirement  in  both 
countries.  Additional  authorized 
Philippine-Flag  Carrier(8)  and/or 
additional  U.S.-Flag  Carrier(s)  entering 
the  trade  may  participate  in  the 
agreement,  upon  application  to  the 
agreement  and  notice  to  the  Federal 
Maritime  Commission  and  the  R.O.P. 
Maritime  Industry  Authority.  The 
agreement's  duration  is  indefinite,  but 
any  party  may  terminate  its 
participation  on  30  days'  notice. 

Dated:  November  18, 1982. 
Frands  C  Hurney. 

Secretary. 

(FR  Doc  82-31991  Filed  11-22-82;  «:4S  am] 
BtLUNQ  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Maybaco  Ca  et  ai^  Acquisition  of  Bank 
Shares  by  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3(a)(3)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1842(a)(3))  to  acquire  voting  shares  or 
assets  of  a  bank.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  With  respect  to 
each  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  that  application. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street.  Richmond.  Virginia 
23281: 

1.  The  Maybaco  Company,  Baltimore. 
Maryland;  to  acquire,  through  its 


subsidiary  Equitable  Bancorporation. 
Baltimore,  Maryland,  100  percent  of  the 
voting  shares  or  assets  of  Equitable 
Bank  of  Delaware,  N.A.,  Dover. 
Delaware.  Comments  on  this  application 
must  be  received  not  later  than 
December  7. 1982. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Aw  South  Bancorporation, 
Birmingham,  Alabama;  to  acquire  100 
percent  of  the  voting  shares  of  State 
Bank  of  the  Gulf,  Gulf  Shores.  Alabama. 
Comments  on  this  application  must  be 
received  not  later  than  December  17. 
1982. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Dakota  Company,  Inc.. 
Minneapohs,  Minnesota;  to  acquire  53.5 
percent  of  the  voting  shares  of  South 
Dakota  Bancorp,  Inc.,  Minneapolis, 
Minnesota,  a  proposed  multibank 
holding  company.  Comments  on  this 
application  must  be  received  not  later 
than  December  17, 1982. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

2.  First  Wyoming  Bancorporation. 
Cheyenne.  Wyoming;  to  acquire  100 
percent  of  the  voting  shares  of  State 
Bank  of  Big  Piney,  Big  Piney,  Wyoming. 
Comments  on  this  application  must  be 
received  not  later  than  December  17, 
1982. 

2.  Omnibancorp.  Denver,  Colorado;  to 
acquire  100  percent  of  the  voting  shares 
or  assets  of  Omnibank  Arapahoe,  N.A., 
Arapahoe  County,  Colorado,  a  de  novo 
bank.  Comments  on  this  application 
must  be  received  not  later  than 
December  17, 1982. 

E.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Vice  President) 
400  South  Akard  Street  Dallas,  Texas 
75222: 

1.  Balch  Springs  Bancshares.  Inc.. 
Balch  Springs.  Texas;  to  acquire  100 
percent  of  the  voting  shares  or  assets  of 
Central  National  Bank,  Dallas,  Texas,  a 
de  novo  bank.  Comments  on  this 
application  must  be  received  not  later 
than  December  17, 1982. 

2.  Consolidated  Bancorp.  Inc.,  Waco. 
Texas;  to  acquire  100  percent  of  the 
voting  shares  or  assets  of  First 
Consolidated  Bank,  N.A.,  Buda,  Texas. 
Comments  on  this  application  must  be 
received  not  later  than  December  15, 
1982. 

3.  Independent  Bankshares,  Inc., 
Abilene,  Texas;  to  acquire  100  percent  of 
the  voting  shares  or  assets  of  First  State 


Bank  of  Wylie,  N.A..  Abilene.  Texas. 
Comments  on  this  application  must  be 
received  not  later  than  December  17, 
1982. 

F.  Board  of  Governors  of  the  Federal 
Reserve  System  (William  W.  Wiles. 
Secretary')  Washington.  DC.  20551: 

1.  First  Bankers  Corporation  of 
Florida,  Pompano  Beach,  Florida:  to 
acquire  99  percent  of  the  voting  shares 
of  National  Trust  Bank  of  Florida.  St. 
Petersburg,  Florida.  This  application 
may  be  inspected  at  the  offices  of  the 
Board  of  Governors  or  at  the  Federal 
Reserve  Bank  of  Atlanta.  Comments  on 
this  application  must  be  received  not 
later  than  December  17, 1982. 

2.  Texas  Commerce  Bancshares.  Inc.. 
Houston,  Texas;  to  acquire  100  percent 
of  the  voting  shares  of  Lockwood 
National  Bank  of  Houston,  Houston, 
Texas.  This  application  may  be 
inspected  at  the  offices  of  the  Board  of 
Governors  or  at  the  Federal  Reserve 
Bank  of  Dallas.  Comments  on  this 
application  must  be  received  not  later 
than  December  17, 1982. 

Board  of  Governors  of  l.he  Federal  Reserve 
System.  November  17. 1982. 

William  W.  Wiles, 

Sec.-t  !ar\  of  the  Board. 

(FR  Dm-  Hi -ecus  FJpd  II -22-82:  B:4Sam| 
B4UJNG  CODE  t21(M>1-M 


Meadowlands  Bancorp  et  at.; 
Formation  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board  s  approval 
under  section  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  bank  holding 
companies  by  acquiring  voting  shares 
and/or  assets  of  a  bank.  The  factors  that 
are  considered  in  acting  on  the 
applications  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  With  respect  to 
each  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  that  application. 
Any  conunent  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
indentifying  specifically  any  questions 
of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 
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1.  tdeadow loads  Bancorp^  Garfield, 
New  Jersey;  to  become  a  b«nk  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  County  Trust  Company, 
Garfield,  New  Jersey.  Comments  on  this 
application  must  be  received  not  later 
than  December  17, 1982. 

B.  Federal  Reserve  Bank  of  AHanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  First  Chatsworth  Banksharea,  Inc.. 
Chatsworth.  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Chatsworth. 
Chatsworth,  Georgia.  Comments  on  this 
application  must  be  received  not  later 
than  December  17, 1982. 

Z  Vista  Banks.  Inc.,  DeLeon  Springs, 
Florida:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  DeLeon  Springs  Bank, 
DeLeon  Springs,  Florida.  Comments  on 
this  appUcation  must  be  received  not 
later  than  December  17, 1982. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Bayard  Bancorporatj on.  Bayard. 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  80  percent  or 
more  of  the  voting  shares  of  The 
Farmers  State  Bank,  Bayard.  Iowa. 
Comments  on  this  application  must  be 
received  not  later  than  December  17, 
1982. 

2.  First  Rockford BanCorporaUon, 
Inc..  Rockford,  Iowa;  to  become  a  bank 
holding  company  by  acquiring  over  90 
percent  of  the  voting  shares  of  The  First 
State  Bank.  Rockford,  Iowa.  Comments 
on  this  appHcation  must  be  received  not 
later  than  December  13, 1982. 

D.  Federal  Reserve  Bank  of  St  Louis 
(Debner  P.  Weisz,  Vice  President)  411 
Locust  Street,  SL  Louis,  Missouri  63166: 

1.  Clark  Financial  Corporation, 
Jeffersonville,  Indiana;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  Clark 
County  State  Bank,  Jeffersonville, 
Indiana.  Comments  on  this  application 
must  be  received  not  later  than 
December  17. 1982. 

E.  Federal  Reserve  Bank  of 
Minneapolis  (Bruce  J.  Hedblom,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  33480: 

1.  South  Dakota  Bancorp.  Inc.. 
Minneapolis,  Minnesota;  to  become  a 
bank  holding  company  by  acquiring  96 
percent  of  the  voting  shares  of  Big  Stone 
State  Bank.  Big  Stone  City.  South 
Dakota,  and  81.52  percent  of  the  voting 
shares  of  Farmers  and  Merchants  Bank 
of  Huron,  Huron,  South  Dakota,  and 
9a67  percent  of  the  voting  shares  of 


Dakota  State  Bank.  Milbank,  South 
Dakota.  Comments  on  this  application 
must  be  received  not  later  than 
December  17, 1982. 

F.  Federal  Reserve  Bank  of  Kansas 
City,  (Thomas  M.  Hoenig,  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Hazelton  Bancshares,  Inc. 
Hazelton,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  84 
percent  or  more  of  the  voting  shares  of 
Fanners  State  Bank.  Hazelton,  Kansas. 
Comments  on  this  application  must  be 
received  not  later  than  December  17, 
1982, 

2.  Second  Security  Bankshares.  Inc., 
Miami,  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  80.67 
percent  of  the  voting  shares  of  Security 
Holding  Company.  Miami,  Oklahoma, 
and  thereby  indirectly,  acquire  shares  of 
Security  Bank  and  Trust  Company, 
Miami,  Oklahoma.  Comments  on  this 
application  must  be  received  not  later 
than  December  17. 1982. 

G.  Federal  Reserve  Bank  of  Dallas 
(Anthony  ).  Montelaro,  Vice  President) 
400  South  Akard  Street.  Dallas,  Texas 
75222: 

1.  First  Pecos  Bancshares.  Inc.. 
Midland,  Texas:  to  become  a  bank 
holding  company  by  acquiring  at  least 
80  percent  of  the  voting  shares  of  The 
First  National  Bank  of  Pecos,  Pecos, 
Texas  Comments  on  this  application 
must  be  received  not  later  than 
December  15, 1982. 

2.  Sabine  Bancshares.  Inc..  Many, 
Louisiana:  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  Sabine  State  Bank  & 
Trust  Company,  Many,  Louisiana. 
Comments  on  this  application  must  be 
received  not  later  than  December  17, 
1982. 

H.  Board  of  Governors  of  the  Federal 
Reserve  System,  (William  W.  Wiles, 
Secretary)  Washington.  D.C.  20551: 

1.  Taney  County  Bancorporation,  Inc., 
Kansas  City.  Missouri;  to  become  a 
bank  holding  company  by  acquiring  at 
least  91.4  percent  of  the  voting  shares  of 
Security  Bank  and  Trust  Company, 
Branson,  Missouri.  This  application  may 
be  inspected  at  the  offices  of  the  Board 
of  Governors  or  at  the  Federal  Reserve 
Bank  of  St.  Louis.  Comments  on  this 
application  must  be  received  not  later 
than  December  17.  1982. 

2.  United  Bancorp.  Inc.,  Dunbar,  West 
Virginia;  to  become  a  bank  holding 
company  by  acquiring  80,004  percent  of 
the  voting  shares  of  the  Bank  of  Durbar, 
Dunbar,  West  Virginia.  This  application 
may  be  inspected  at  the  offices  of  the 
Board  of  Governors  or  at  the  Federal 
Reserve  Bank  of  Richomd.  Comments  on 


this  application  must  be  received  not 
later  than  December  17, 1Q82. 

Board  of  Govemon  of  the  Federal  Reserve 
System.  November  17, 1982. 
Wmkm  W.  WBm, 

Secretary  of  the  Btiord. 

|FR  Doc  m-awao  vfM  iv-zi-aa:  b^k  imj 

BIUJNO  CODE  tt10-«t-ll 


GENERAL  SERVICES 
ADMINISTRATION 

Office  of  ttie  Administrator  Advisory 
Board;  IMeeting 

Notice  is  hereby  given  that  the  GSA 
Advisory  Board's  Subcommittee  on 
Supply  and  Distribution  will  meet  on 
December  8, 1982.  from  10:00  a.m.  to  4:00 
p.m.,  in  Room  6324,  GSA  Central  Office, 
18th  and  F  Streets.  N.W.,  Washington. 
DC  20405.  This  session  will  be  open  to 
the  public  and  will  be  devoted  to  a 
discussion  and  review  of  the 
Subcommittee's  efforts  to  assist  GSA  in 
improving  supply  support  to  the 
agency's  clientele. 

Less  than  fifteen  (15)  days  notice  of 
this  meeting  is  being  provided  due  to 
scheduling  difficulties. 

For  further  information,  contact  Roger 
C.  Dierman,  Deputy  Associate 
Administrator,  on  (202]  523-1141. 
Charies  S.  Davis  01. 
Associate  Administrator. 

[FR  Doc  K-S2M7  PVM  ll-ZZ-U  M6  am] 
BILUNO  COCK  I 


DEPARTiyCNT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

National  Advisory  Committees; 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  !)•  announcement  is 
made  of  the  following  national  advisory 
bodies  schediiled  to  assemble  during  the 
month  of  December  1982. 

National  Advisory  Mental  Health  CauncO 

December d-7,  9:30  ajn.,  National  Institutes 
of  Health,  Building  31 C.  Conference  Room  6, 
9000  Rockville  Pike.  Bethesda,  Maryland 
20206. 

Open — December  8-7.  Contact  Helen  W. 
Barrett,  Committee  Management  Officer, 
Parklawn  Building,  Room  170-26,  5600 
Fishers  Lane,  RocicviUe.  Maryland  20857, 
(301)443-4333. 

Purpose:  Tlte  National  Advisory  Mental 
Health  Council  advises  the  Secretary  of 
Health  and  Human  Services,  the 
Administrator,  Alcohol,  Drug  Abuse,  and 


Federal  Register  /Vol.  47,  No.  226  /  Tuesday.  November  23.  1982  /  Notices 


52771 


Mental  Health  Administration,  and  the 
Director,  National  Institute  of  Mental  Health 
regarding  policies  and  programs  of  the 
Department  in  the  field  of  mental  health.  The 
Council  reviews  applications  for  grants-in-aid 
relating  to  research  and  training  in  the  field 
of  mental  health  and  makes 
recommendations  to  the  Secretary  with 
respect  to  approval  of  applications  for,  and 
amount  of,  these  grants. 

Agenda:  From  9:30  a.m.-5:00  p,m., 
December  6  and  7,  the  meetings  will  be  open 
for  discussion  of  NIMH  policy  issues  and  will 
include  current  administrative,  legislative, 
and  program  developments.  Attendance  at 
this  two-day  open  meeting  will  be  limited  to 
space  available. 

Rape  Prevention  and  Control  Advisory 
Committee 

December  13-14.  9:00  a.m  .  Parkldwn 
Building.  Conference  Room  17-09B.  5600 
Fishers  Lane,  RockviUe,  Maryland  20857. 

Open — December  13, 14.  Contact:  Mary 
Lystad,  Ph.D.,  Executive  Secretary.  Rape 
Prevention  and  Control  Advisory  Commatee. 
5600  Fishers  Lane,  Room  6C-12.  Rockviile. 
Maryland  20857,  (301)  443-1910. 

Purpose:  The  Rape  Prevention  and  Control 
Advisory  Committee  advises  the  Secretary. 
Dt:partment  of  Health  and  Human  Services. 
the  .Administrator.  Alcohol  Drug  Abuse,  and 
Mental  Health  Administration,  and  the 
Director.  National  lnsti*ute  of  Mentrfl  Health 
through  the  N'a'ional  Center  for  the 
Pn'vention  and  Control  of  Rape  (N'CPCR).  on 
mri Iters  regarding  the  needs  and  concerns 
associated  with  rape  in  the  United  Stales  and 
makes  reconimiinda lions  pertaining  to 
activities  to  be  undertaken  by  the 
Department  to  address  the  problems  of  rape. 

Agenda:  The  entire  meeting  will  be  open  to 
the  public.  It  will  include  a  report  fror;i  the 
National  Center  for  the  Prevention  and 
Control  of  Rape  on  the  research,  training  and 
educational  activities  of  the  Center,  as  well 
a.s  prevention  issues  in  sexual  assault. 
Discussions  will  be  held  with  representatives 
from  the  President  s  Task  Force  on  Victims  of 
Cnme,  the  Division  of  Child  Protection  of  the 
Children's  Hospital  National  Medical  Center, 
and  the  Family  Advocacy  Program  of  the 
Department  of  Defense.  The  Committee  vm.1 
also  discuss  planning  for  Fiscal  Year  1983. 

Substantive  information  may  be 
obtained  from  the  contact  persons  listed 
above.  Summaines  of  the  meetings  and 
rosters  of  Committee  members  may  be 
obtained  from  Helen  W.  Garrett, 
Committee  Management  Officer,  Room 
17C26,  Parklawn  Building,  5600  Fishers 
Lane,  Rockviile,  Maryland  20857.  (301) 
443-4333. 

Dated:  November  18, 1982. 
Sue  Simons, 

Committee  Management  Officer,  Alcohol. 
Drug  Abuse,  and  Mental  HeaJth 
A  dministration. 

|FR  Doc.  82^2096  Filed  11-22-82:  *«  «m| 
BILUMO  CODE  4teO-2r-« 


Food  and  Drug  Administration 

(Docket  No.  76N-0050] 

Accidental  Radioactive  Contamination 
of  Human  Food  and  Animal  Feeds; 
Recommendations  for  State  and  Local 
Agencies 

Correction 

In  FR  Doc.  82-28595  beginning  on  page 
47073  of  the  issue  for  Friday.  October  22. 
1982,  make  the  following  changes: 

1.  On  page  47075,  the  middle  column. 
the  fourth  complete  paragraph,  the  ninth 
line,  the  word  "are"  "ihouid  read  "and", 

2.  On  page  47076.  the  middle  column. 
the  second  complete  paragraph,  the  fifth 
line,  the  intials  "FDA"  should  read 
"EPA". 

3.  On  page  4~080  the  third  column  tht- 
third  paragraph,  the  ninth  line,  the  word 
"lease"  should  read  "release". 

4.  On  the  same  page,  in  the  same 
column,  the  fourth  paragraph,  the  ninth 
line,  the  word  "the"  should  read  "that". 

5.  On  page  47081.  the  middle  column. 
the  paragraph,  designated  "(7) ',  the 
fourth  line,  the  word  "ipact"  should  read 
"impact". 

BILLING  CODE  1505-01-4i 


Advisory  Committees;  Filing  of  Annual 
Reports 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Adnunibtration  (FDA)  announces  that 
under  the  Federal  Advisory  Committee 
Act  annual  reports  of  the  various 
committees  must  be  filed  with  the 
Library  of  Congress.  These  have  been 
filed,  and  a  list  appears  below. 
ADDRESS:  Copies  are  available  from  the 
Dockets  Management  Branch  (HFA- 
30,"i].  food  and  Drug  Administration.  5600 
Fisherv.  Lane.  Rockviile,  MD  20857,  301- 
44:}-17,51, 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  L,  Schmidt,  Committee 
Management  Office  (HFA-306J,  led 
and  Urjg  Administration.  SttCH)  Fi,she:s 
Lane,  Rockviile,  MD  20857.  3rn-M,3- 
27B5. 

SUPPUEMENTARY  INFORMATION:  lJnd('r 

section  13  of  the  Federal  Advisory 
Committee  Act  (I^b.  L  92-i63,  66  Stat 
770-776  (5  U.S.C.  App.  1)),  the  annual 
reports  required  by  the  Act  for  the 
following  FDA  advisory  committees  that 
held  closed  meetings  during  the  period 
July  1, 1981,  through  June  30, 1982,  have 
been  filed  with  the  Library  of  Congress: 
National  Center  for  Drugs  and  Biologies. 
Blood  Products  Advisory  Committee, 
Vaccines  and  Related  Bilogical 


Products  Advisory  Committee, 
Pulmonary-Allergy  Drugs  Advisory 
Committee. 
.National  Center  for  Devices  and 
Radiological  Health.  Circulatory 
S\st('m  JDevices  Panel.  General 
Medical  Devices  Panel.  lmmunoli)g\ 
and  Microbiology  Devices  Tanel. 
Ophthalmic:  Ear.  Nose,  and  Throat: 
and  Dental  Devices  Panel,  Re.spiratory 
and  Nervous  System  Dcvirps  Panel. 
Surgical  and  Rehabilitation  Devices 
Panel 

Annua!  reports  are  available  for 
public  inspection  at  (1)  the  Library'  of 
Congress.  .Newspaper  and  Current 
Periodica!  Reading  Room,  Rm  1028. 
Thomas  lefferson  Bldg,.  2d  and 
Independence  Ave  SH..  Washington. 
DC.  (2)  the  Department  of  Health  and 
Human  Services  Library.  Rm  1436.  330 
Independence  Ave.  SW.,  Washington, 
DC,  on  weekda\  s  between  9  a.m.  and 
4  .30  p.m..  (31  the  Dockets  Management 
Branch  (HFA-30.'S1.  Fond  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockviile,  MD  20857,  between  9 
a.m.  and  4  p.m„  Monday  through  Friday. 

Dated:  November  17.  1982. 
William  F.  Randolph. 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc  82-31995  Filed  11-22-81  BM  am] 
MIXING  CODE  416IM>1-M 


1  Docket  Nc  76P-C1$3] 

Canned  Pineappie  Juice,  Ideniitv  aoa 
Quality  Standards  for  Jui^e  Maoe 
From  Concentrate,  Commis3iut»er  s 
Final  Deci.ston 

AGf  Ncv:  Food  and  C-ug  Administration. 
ACTION:  Notice:  final  decision  following 
a  formal  evidentiary  public  hearing. 

summary:  The  Commissioner  of  Food 
and  Lfrugs  is  issuing  his  final  decision  in 
the  rulemaking  proceeding  to  amend  the 
standard  of  quality  regulation  for 
canned  pineapple  juice  by  establishing  a 
minimum  soluble  solids  content  or  Brix 
level  in  pineapple  juice  made  from 
concentrate.  The  soluble  solids  in 
canned  pineapple  juice  are  governed  by 
§  146,165(b)(i:ili)  (21  CFR 
14tj,lho(b){l)(i)),  A  hearing  was  held 
before  Administrative  Law  judge  IDHnicI 
I  Davidson  (the  AL|)  at  which  wnttt-n 
p\  idence  and  arguments  were  presented 
bv  the  l^neapple  Growers  .Assoiialnin 
of  Hawaii  (1*GAH)  supporting  a  13  5 
Bnx  requirement  and  by  juice  Bowl,  Inc. 
(]D),  favoring  a  Brix  requirement 
between  12.0  and  12.5'.'  On  .November  r>. 


Referi  noes  lo  pvidpnr*'  pp»>9en!i»c)  at  the  hearing 
hy  PGAfI  will  he  H-  and  lo  evidence 

pn^sented  h\  )B  will  be  }- 
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1980.  Judge  Davidson  issued  an  Initial 
Decision  in  which  he  concluded  that  the 
soluble  solids  content  should  be  set  at 
12.5°  Brix.  Pursuant  to  21  CFR  12.125, 
PGAH  appealed  and  filed  exceptions  to 
the  Initial  Decision.  For  the  reasons 
e-xplained  below,  I  am  issuing  a  final 
order  which  will  result  in  amending 
S  146.185(b)(l)(i)  to  establish  a  minimum 
Brix  level  of  12.8°  in  pineapple  juice 
from  concentrate,  to  be  effective  May  23. 
1983.  This  decision  also  ends  the  stay  of 
effectiveness  of  §  146.185(b)(l)(i).  The 
Food  and  Drug  Administration  (FDA)  is 
issuing  a  document  in  the  "rules  and 
regulations"  section  of  this  Federal 
Register  that  affects  this  action. 
ADDRESS:  The  transcript  of  the  hearing. 
evidence  submitted,  and  all  other 
documents  listed  in  the  decision  may  be 
seen  in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Herman.  Regulations  Policy  Staff 
(HFC-10).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301^143-3480. 

SUPPLEMENTARY  INFORMATION: 

I.  Administrative  and  Historical 
Background  | 

This  proceeding  was  initiated  in  1974 
by  a  petition  filed  by  PGAH  proposing 
several  changes  in  the  standards  of 
identity  and  quality  '  for  canned 
pineapple  juice.  H-5,  H-7.  At  that  time. 
carmed  pineapple  juice  sold  in  the 
United  States  could  not  be  prepared 
from  pineapple  juice  concentrate.' 
Pineapple  juice  made  from  concentrate 
is  often  referred  to  as  "reconstituted 
pineapple  juice."  The  regulatory  changes 
sought  by  PGAH  included  allowance  for 
the  marketing  of  reconstituted  pineapple 
juice  in  addition  to  pineapple  juice  that 
has  not  been  concentrated  and 
reconstituted  ("nonreconstituted 
pineapple  juice").  PGAH  also  proposed 
that  the  standard  of  quality  for 
reconstituted  pineapple  juice  establish  a 


'A  standard  of  identity  fixes  the  ingredients  of  ■ 
food  product  and  often  the  ainounts  of  those 
ingredients.  See  21  CFR  130  8.  A  standard  of  quality 
requires  that  certain  characteristics  of  a  food 
product  meet  appropriate  standard*  See  21  CFR 
103.5. 

In  1974,  the  canned  pineapple  juice  standard  of 
identity  was  codified  at  21  CFR  27,54  and  has  since 
l>een  recodified  «t  21  CFR  146.185(a)  The  standard 
of  quality  was  codi.led  at  21  CFR  27  55  and  has 
since  l)een  recodified  at  21  CFR  146  185(b|. 

'Pineapple  juice  concentrate  is  prepared  by 
passing  single  strength  juice  through  tnple  or 
quadruple  effect  evaporation  under  vacuum  to 
remove  water."  H-lOe  at  3. 


minimum  soluble  solids  content  for  this 
product  of  13.5  Brix.* 

In  support  of  the  13.5°  Brix 
requirement,  PGAH  cited  the  adoption 
by  the  Codex  Alimentarius  (a  body 
within  the  United  Nations  established  to 
formulate  policy  regarding  food 
regulation)  of  the  13.5°  Brix  standard. 
PGAH  also  proposed  that  the  standard 
of  identity  permit  the  use  of  any  safe 
and  suitable  dry  nutritive  carbohydrate 
sweetener  rather  than  only  sugar  and 
require  that  all  optional  ingredients  used 
in  canned  pineapple  juice  products  be 
declared  on  their  labels.  PGAH's 
proposal  was  published  in  the  Federal 
Register  of  .March  27.  1975  (40  FR  13517). 
The  Commissioner '  provided  a  60-day 
period  for  the  submission  of  comments 
on  the  proposal.  Id.  at  13518. 

No  opposition  was  expressed  to  the 
proposed  changes  allowing  the  use  of 
concentrate  to  prepare  canned 
pineapple  juice  and  the  use  of 
sweeteners  other  than  sugar  (41  FR 
21768:  May  28.  1976).  However,  two 
comments  were  received  concerning  the 
13. 5"  Brix  requirement — one  by  PGAH  in 
favor  of  it  and  one  by  [B  supporting  a 
standard  of  12.0°  to  12.5'  Brix  Id.  H-13, 
H-14  The  Commissioner  concluded  that 
the  level  of  soluble  solids  of 
reconstituted  pineapple  juice  should 
reflect  the  level  of  soluble  solids 
normally  found  in  single  strength 
pineapple  juice  *  consumed  in  the  United 
States,  which,  prior  to  these  regulatory 
changes,  consisted  entirely  of 
nonreconstituted  juice  (41  FR  21769; 
May  28,  1976).  At  that  time,  all  single 
strength  juice  consumed  in  the  United 
States  was  produced  in  Hawaii  with  an 
average  Brix  level  of  at  least  13.5°.  Id. 
The  Commissioner  also  noted  the 
adoption  of  the  13.5'  Brix  level  by  the 
Codex  Commission.  He  issued  a  final 
order  to  become  effective  January  1, 
1978,  revising  the  standards  of  identity 
and  quality  for  canned  pineapple  juice 
to  incorporate  the  changes  proposed  by' 
PGAH,  including  the  13.5'  minimum  Brix 
requirement  for  pineapple  juice  made 
from  concentrate.  Id.  at  21770. 

Pursuant  to  21  US.C.  371(e)(2).  JB 
objected  to  and  requested  a  hearing  on 
the  13  5'  Brix  minimum  soluble  solids 
requirement  for  reconstituted  pineapple 
juice.  The  Commissioner  stayed  that 
part  of  the  regulation  and  confirmed 


'  The  Bnx  of  a  fruit  or  fruit  iiiice  is  a  measure  of 
soluble  solids  contained  in  the  fruit  or  juice.  It 
represents  that  portion  of  the  fruit  or  |uice  which  is 
not  insoluble  plant  matter  or  water  "  H-lOe  at  2. 

'There  have  been  several  Commissioners  of  the 
FD.-\  since  this  proceeding  was  initiated.  They  will 
not  be  specifically  identified  in  this  decision. 

•The  term  '  single  strength  pineapple  juice" 
Includes  both  reconstituted  and  nonreconstituted 
pineapple  juice. 


January  1, 1978,  as  the  date  the  other 
changes  in  the  regulation  were  to 
become  effective  (43  FR  10552;  March  14. 
1978).  The  Commissioner  also  advised 
"that,  pending  final  resolution  of  the 
minimum  13.5°  Brix  requirement  of 
§  146.185{b)(l)(i),  he  will  consider 
pineapple  juice  from  concentrate  to  be 
misbranded  if  the  pineapple  juice 
soluble  solids  are  not  equivalent  to  that 
in  the  single  strength  pineapple  juice 
from  which  the  concentrate  was 
prepared."  Id.  at  10552-10553. 

Shortly  thereafter,  PGAH  asserted 
that  it  was  impracticable  to  produce 
pineapple  juice  from  concentrate  with  a 
soluble  solids  level  equivalent  to  that  in 
the  single  strength  juice  from  which  the 
concentrate  was  prepared  because  the 
Brix  of  the  juice  being  concentrated 
constantly  fluctuates  (43  FR  47284; 
October  13, 1978).  PGAH  suggested  that 
an  interim  standard  of  12.5°  minimum 
Brix  be  adopted  instead;  JB  raised  no 
objections  to  that  suggestion.  Thus,  the 
Commissioner  concluded  that  a  12.5° 
Brix  minimum  pineapple  juice  soluble 
solids  level  was  a  reasonable 
approximation  of  the  Brix  level  of  the 
single  strength  juice  made  into 
concentrate  and  adopted  it  is  an  interim 
standard.  Id.  at  47284-47285. 

On  January  25, 1980,  the 
Commissioner  granted  JB's  request  for  a 
hearing  and  ordered  that: 

A  public  hearing  be  held  on  whf-ther  it  will 
protnote  honesty  and  fair  dealing  in  the 
interest  of  consumers  to  set  the  minimum 
soluble  solids  requirement  for  pineapple  juice 
made  from  concentrate  at  a  Brix  level  of  13,5' 
or  at  a  lower  level  between  12.0'  and  12.5° 
Brix. 

45  FR  6173;  January  25, 1980.  Written 
opening  statements  and  evidence  were 
submitted  by  PGAH  in  favor  of  the  13.5° 
Brix  standard  and  by  JB  in  favor  of  the 
lower  standard.  The  Bureau  of  Foods  of 
FDA  did  not  take  a  position  or  submit 
any  evidence  at  the  hearing  and  has 
taken  no  position  relating  to  IKJAH's 
exception  to  the  Initial  Decision. 

On  November  6. 1980.  the  ALJ  issued 
his  Initial  Decision  in  which  he 
concluded  that: 

The  promotion  of  honesty  and  fair  dealing 
in  the  interest  of  consumers,  as  required  by 
S  401  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  as  amended  (21  U.S.C.  341).  is 
best  served  by  setting  the  minimum  soluble 
Sdlids  requirement  for  pineapple  juice  made 
from  concentrate  at  a  Brix  level  of  12.5°. 
Initial  Decision,  I. 

The  ALJ  based  his  conclusion  on  the 
following  subsidiary  findings  of  fact  and 
conclusions  of  law: 

(1)  Pursuant  to  21  CFR  12.87(c),  PGAH 
and  JB  must  each  sustain  the  burden  of 
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proving  that  its  proposed  Brix  standard 
promotes  honesty  and  fair  dealing  in  the 
interest  of  consumers.  Initial  Decision,  4. 

(2)  The  Brix  of  pineapple  juice  from 
concentrate  should  approximate  the 
average  Brix  of  the  single  strength 
pineapple  juice  from  which  the 
concentrate  is  made  and  not  the  average 
Brix  of  single  strength  juice  consumed  in 
the  United  States.  Initial  Decision,  11-16. 

(3)  In  1979,  the  average  Brix  of  single 
strength  pineapple  juice  concentrated 
and  sold  in  the  United  States  for 
reconstitution  was,  at  most,  13.22°,  and 
"it  is  highly  probable  that  the  average 
lies  below  13.0'."  Initial  Decision  9. 

(4)  The  agency  does  not  have  the 
authority  to  set  the  minimum 
requirement  at  a  level  between  12.5°  and 
13.5°  because  the  Notice  of  Hearing 
published  by  the  Commissioner  ordered 
that  the  hearing  be  held  on  whether  the 
standard  should  be  13.5°  or  between 
12.0°  and  12.5°.  Initial  Decision,  12. 

(5)  As  stipulated  by  PGAH  and  JB, 
there  is  no  significant  difference  in 
nutritional  value  or  consumer 
acceptance  between  pineapple  juice 
with  13.5°  Brix  and  pineapple  juice  with 
12.5°  Brix.  Initial  Decision,  17. 

PGAH  has  filed  exceptions  to  these 
subsidiary  findings  and  the  conclusion 
that  the  minimum  Brix  standard  for 
pineapple  juice  from  concentrate  should 
be  12.5°. 

II.  Discussion 

A.  The  Food  Standards  Provision 

The  statutory  section  providing  for  the 
promulgation  of  food  standards  is  found 
in  21  U.S.C.  341: 

Whenever  in  the  judgement  of  the 
Secretary  such  action  will  promote  honesty 
and  fair  dealing  in  the  interest  of  consumers, 
he  shall  promulgate  regulations  fixing  and 
establishing  for  any  food  a  reasonable 
definition  and  standard  of  identity,  a 
reasonable  standard  of  quality,  and/or 
reasonable  standard  of  fill  of  container. 

The  purpose  of  21  U.S.C.  341  is  to 
assure  consumers  that,  when  they 
purchase  standardized  foods,  they  will 
get  what  they  reasonably  expect  to 
receive.  Federal  Security  Administrator 
V.  Quaker  Oats  Co..  318  U.S.  218,  229 
(1943).  It  protects  the  "consumer  from 
'economic  adulteration',  by  which  less 
expensive  ingredients  [are]  substituted, 
or  the  proportion  of  more  expensive 
ingredients  diminished,  so  as  to  make 
the  product,  although  not  in  itself 
deleterious,  inferior  to  that  which  the 
consumer  expect[s]  to  receive  when 
purchasing  a  product  with  the  name 
under  which  it  [is]  sold."  Id.  at  230, 
citing  Sen.  Rep.  No.  493,  73d.  Cong.,  2d 
Sess..  p.  10;  Sen.  Rep.  No.  361,  74th 
Cong.,  1st  Sess.,  p.  10.  Food  standards 


are  remedies  "under  which  the  integrity 
of  food  products  can  be  effectively 
maintained."  H.R.  Rep.  2139.  75th  Cong., 
3d  Sess.,  p.  2:  H.R.  Rep.  2755.  74th  Cong.. 
2d  Sess..  p.  4. 

■  A  food  standard  is  reasonable  so  long 
as  it  meets  the  purpose  declared  in  21 
U.S.C.  341:  The  promotion  of  hone.sfy 
and  fair  dealing  in  the  interest  of 
consumers.  The  factors  the 
Commissioner  will  normally  consider 
before  issuing  a  food  standard  include 
"food  chemistry,  commercial  practice, 
consumer  reaction  and  other  relpvant 
factors."  Atlas  Powder  Co.  v.  Evun^.  201 
F.2d  347,  351  (3d  Cir.  1952).  cert,  denied. 
345  U.S.  923  (1953).  As  will  be  discussed 
in  detail  below,  application  of  thesf 
factors  to  the  evidence  presented  at  the 
hearing  supports  a  minimum  12.8  Bnx 
standard  for  reconstituted  pineapple 
juice. 

B  The  Allocation  of  the  Burden  of  Proof 

PGAH  takes  exception  to  the  ALj's 
conclusion  that  "the  burden  of 
establishing  any  particular  minimum 
Brix  level  remains  with  the  party 
supporting  such  level."  Initial  Decision, 
4.  PGAH  argues  that  as  the  onginator  of 
the  proposed  13.5°  Brix  standard,  it  had 
only  to  meet  a  "burden  of  going 
forward"  by  "setting  forth  a  presumptive 
basis  to  support  its  proposal."  PGAH 
further  argues  that  the  Commissioner's 
decision  to  adopt  its  proposal  in  his  final 
order  demonstrates  that  PGAH  has  met 
it  burden  of  going  forward.  K7AH  Brief, 
23.  PG.\H  then  argues  that  the 
Administrative  Procedure  Act,  5  U.S.C. 
556(d),  requires  that  JB  bear  the  ultimate 
burden  of  proving  that  13.5'  Brix  is  not  a 
reasonable  standard  of  quality.  Finally. 
PGAH  argues  that  this  issue  is  important 
because  JB  has  failed  to  meet  this 
burden. 

In  an  attempt  to  support  its  argument 
that  it  has  only  a  burden  of  going 
forward,  PGAH  also  argues  that, 
because  the  Commissioner  issued  a  final 
order  adopting  13.5°  standard  it 
proposed,  PGAH  has  become  the  "alter 
ego"  of  the  FDA  and  must  satisfy 
whatever  burden  the  agency  would  have 
to  carry  if  it  had  originally  proposed  the 
standard.  PGAH  then  states  that  Old 
Ben  Coal  Corporation  v.  Interior  Board 
of  Mine  Operations  Appeals,  523  F.  2d. 
25  (7th  Cir.  1975)  and  Environmental 
Defense  Fund.  Inc.  v.  EPA,  548  F.2d.  998 
(D.C.  Cir.  1976).  cert  denied,  943  U.S. 
925  (1977)  require  that,  where  a 
Government  agency  is  defending  a  rule 
against  objection,  it  has  only  a  burden  of 
going  forward  and  the  ultimate  burden 
of  persuasion  rests  upon  the  objector. 
PGAH  Brief,  23-24. 

Finally,  PGAH  argues  that  allocating 
the  burden  of  proving  each  proposed 


standard  to  the  party  proposing  the 

.standard  is  erroneous  bpcausp  it  is 
"simple  logic  that  only  one  party  can  be 
a'locatpd  the  burden  of  persuasion." 
PGAH  Bnef,  24. 

I  conclude  that  the  ALJ's  ailoiuition  of 
the  burden  of  proof  m  this  proceeding 
not  only  conforms  to  statutory 
requirements  and  case  law  but  also  is 
eminently  fair.  The  Administrative 
Procedure  Act  provides  that  in  a  formal 
evidentiary  hearing  'the  pmponent  of  a 
rile  or  order  has  the  burden  of  proof.'  5 
use.  556(d).  This  provision  is  the  only 
statutory  directive  on  this  issue.  The 
legislative  history,  however,  provides 
some  elucidation  of  Congress   intent  in 
passing  section  556) d|: 

Tliat  the  proponent  of  a  rule  or  order  has 
the  burden  of  pnKif  means  not  only  that  the 
party  initiatinv  the  proceeding  has  the 
general  burden  of  coming  forward  with  a 
prima  facie  case  but  that  other  parties,  who 
are  proponents  of  some  different  result,  also 
for  that  purpose  have  a  burden  to  mamtain. 

Sen.  Doc.  No.  248.  79th  Cong.,  2d  Sess.. 
208,  270  (19461  The  intent  of  Congress  to 
place  some  burden  on  the  proponent  of 
a  result  different  from  an  original 

proposal  is  embodied  in  FDA's 
rt'gulation  on  the  burden  of  proof  in 
formal  evidentiary  hearings.  21  CFR 
12.87(c): 

lljn  a  bearing  involving  issuing,  amending, 
or  revoking  a  regulation  or  order,  the 
originator  of  the  proposal  or  petition  or  of  any 
significant  modifiGfltion  will  be.  within  the 
meaning  of  5  L'.S.C.  556(dl.  the  proponent  of 
the  reg;ilatinn  or  order.  And  will  Hhvp  the 
burden  of  proof  A  pririicipani  who  proposes 
to  substitute  a  new  provision  for  a  provision 
objected  to  has  the  burden  of  proof  ui 
relation  to  the  new  provision. 

As  the  originator  of  the  petition  to 
adopt  a  13.5°  Brix  standard.  PGAH  has 
the  burden  of  proving  by  substantial 
evidence  '  that  the  standard  is  a 
reasonable  standard  of  quality,  i  e  ,  one 
that  reflects  the  quality  of  the  juice  used 
to  make  concentrate.  As  the  onginator 
of  the  proposal  to  adopt  a  12.0'  to  12.5' 
Bnx  standard,  which  is  a  significant 
medication  of  PGAH's  ongmal  proposal, 
JB  has  the  burden  of  proving,  also  by 
substantial  evidence,  the  propriety  of  a 
standard  within  the  range.  The  ALJ 
correctly  applied  section  556(d)  of  the 
Administrative  Procedure  Act  and 
§  12.87(c)  in  holding  that: 

[T)he  burden  of  establishing  any  particular 
minimum  Brix  level  remains  with  the  party 
supporting  such  level.  Accordingly,  each  of 
the  parties  to  this  proceeding  is  a  proponent 


'The  »l«tulory  r»><}utremenl  that  rules 
promulgated  by  formal  rulemakin);  pK>t)«lur«i 
under  the  Federal  Fcxxi,  Drug,  and  Coshh-Ik  Act  be 
twsed  on  sohstHntial  evklem*  apfwart  at  n  I  i,S.C 
3n(el|3) 
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of  the  regulation'  it  supports  and  must  sustain 

the  burden  of  proof  imposed  in  21  CFR 

12.87(c). 

Initial  Decision.  4. 

PGAH's  reliance  on  Old  Ben  Coal 
Corp.  V.  Interior  Board  of  Mine 
Operations  Appeals  and  Environmental 
Defense  Fund,  Inc..  v.  EPA  is  misplaced. 
The  courts  in  those  cases  held  that, 
when  an  agency  proposes  a  rule  or 
order,  section  556(d)  by  itself  does  not 
prohibit  the  agency  from  shifting  the 
ultimate  burden  of  persuasion  to  an 
opponent  of  that  rule  or  order.  They  did 
jiot  hold  that  the  burden  must  be  shifted 
to  the  opponent.  They  also  did  not.  as 
PGAH  claims,  hold  that  a  private  party 
who  initiates  a  rulemaking  proceeding 
becomes  the  "alter  ego"  of  the 
government  when  the  government  issues 
an  order  establishing  that  party's 
proposal  and  another  party  raises 
objections  to  it.  When  a  hearing  is  held 
on  objections  to  a  proposal  and  the 
objector  raises  a  counterproposal,  it  is 
fair  to  require  each  party  to  bear  the 
burden  of  estabHshing  the  propriety  of 
its  proposal.  There  is  nothing  in  section 
556(d)  of  the  Administrative  Procedure 
Act,  its  legislative  history,  or  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
that  prohibits  the  ALJ  from  placing  "the 
parties  on  equal  footing"  (Initial 
Decision.  4)  by  allocating  to  each  party 
the  burden  of  proof  as  to  the  standard  it 
proposes.  Finally,  PGAH's  charge  that  it 
is  "simple  logic"  that  only  one  party  can 
be  allocated  that  burden  of  persuasion 
in  administrative  hearings  is  irrelevant 
in  proceedings  lilce  this  one,  where  two 
or  more  rules  or  standards  are  at  is8ue. 
In  this  case,  the  conclusion  that  a  Brix 
standard  of  less  than  13.5°  best  meets 
the  requirement  of  "promoting  honesty 
and  fair  dealing  in  the  interests  of 
consumers"  necessarily  includes  a 
finding  that  PGAH  did  not  meet  its 
burden  of  demonstrating  by  substantial 
evidence  that  the  13.5°  Brix  standard 
should  be  adopted. 

C.  The  Standard  for  Setting  the 
Minimum  Brix  Requirement  for 
Pineapple  Juice  Made  from  Concentrate. 

PGAH  objects  to  the  ALJ's  use  of  the 
average  Brix  level  of  pineapple  juice 
that  is  concentrated  and  used  for 
making  reconstituted  pineapple  juice  as 
the  standard  in  this  rulemaking 
proceeding.  It  argues  that  the 
Commissioner  was  correct  in  1978  when 
he  issued  the  final  order  amending  the 
standards  of  identity  and  quality  for 
canned  pineapple  juice  and  set  the 
standard  at  13.5*  Brix.  The 
Commissioner  stated  then  that  he  "is  of 
the  opinion  that  the  pineapple  juice 
soluble  solids  requirements  for 


pineapple  juice  from  concentrate  should 
not  be  less  than  the  soluble  solids 
normally  found  in  single  strength 
pineapple  juice  sold  in  the  U.S."  (41  FR 
21769;  May  28.'1976). 

I  conclude  that  the  ALJ  was  correct  in 
ultimately  applying  the  standard 
incorporating  the  average  Brix  level  of 
single  strength  juice  concentrate  for 
reconstitution  instead  of  a  standard 
based  on  the  single  strength  juice 
consumed  directly  in  this  country.  The 
evidence  presented  at  the  hearing 
demonstrates  that  pineapple  juice  from 
concentrate  is  a  different  product  from 
nonreconstituted  pineapple  juice.  The 
sources  of  the  juice  made  into 
concentrate  for  reconstitution  do  not 
have  an  average  Brix  of  13.5°  because 
the  majority  of  juice  concentrated  for 
reconstitution  is  produced  in  the 
Phiilippines  and  Mexico  and  has 
relatively  low  soluble  solids  content: 
whereas,  most  nonreconstituted 
pineapple  juice  consumed  in  the  United 
States  comes  from  Hawaii,  which 
produces  pineapple  juice  with  a 
relatively  high  soluble  solids  content. 
Initial  Decision.  11-12, 1-55  at  3. 

In  addition,  the  average  Brix  of 
nonreconstituted  pineapple  juice  is 
relatively  high  but  it  can  be  sold  in  this 
country  with  a  Brix  level  as  low  as  12.0° 
and  even  as  low  as  10.5'  if  the  producer 
IS  willing  to  forego  a  Grade  A  label  from 
the  Department  of  Agriculture.  21  CFR 
146.185(b)(l)(i)  and  7  CFR  2852.1769(a) 
and  {b).'I  perceive  no  advantage  for 
consumers  in  requiring  a  minimum  Brix 
content  for  pineapple  juice  made  from 
concentrate  to  reflect  the  average  Brix 
level  of  nonreconstituted  juice  when 
that  juice  may  be  marketed  with  a 
significantly  lower  Brix  level,  expecially 
when,  as  PGAH  has  stipulated,  there  is 
no  consumer  preference  for  pineapple 
juice  with  13.5*  Brix  or  a  significant 
nutritional  difference  between  pineapple 
juice  with  13.5°  Brix  and  pineapple  juice 
with  12.5°  Brix.  Joint  Stipulation  of 
Facts,  No.  1,  April  8. 1980. 

In  its  brief,  however,  PGAH  claims 
that  Atlas  Powder  Co.  v.  Ewing,  201 
F.2d.  347  (3d  Cir.  1952),  cert,  denied.  345 
U.S.  923  (1953),  and  FDA  practice  in 
setting  food  standards  for  peanut  butter, 
fruit  preserves  and  jellies,  and  tomato 
juice  from  concentrate  require  that  the 
standard  for  pineapple  juice  from 


'Unlike  the  Brix  level  for  a  reconitituted 
pineapple  juice,  which  Is  maintained  at  a  uniform 
level  by  adjusting  the  amount  of  water  that  is  added 
to  the  concentrate,  the  Brix  level  for 
nonreconBtituted  pineapple  juice  varies.  For 
example,  the  Brix  level  of  nonreconstituted 
Hawaiian  pineapple  juice  fluctuates  uncontrollably 
over  a  large  range  depending  on  a  number  of 
factors,  including  the  time  of  year  It  is  for  this 
reason  that  the  minimum  Brix  requirement  of 
nonreconstituted  |uice  is  10.5'. 


concentrate  reflect  "traditional  food 
ingredient  levels"  and  "traditional 
commercial  practice  in  this  country, 
rather  than  foreign  trade  practices  or 
recent  ingredient  trends."  Atlas  Powder 
does  not  support  PGAH's  position.  In 
that  case,  the  court  stated  that 
"commercial  practice"  not  "traditional 
commercial  practice'  should  be 
considered.  The  commercial  practice  for 
reconstituted  pineapple  juice  has  been 
to  use  single  strength  juice  with  a 
relatively  low  average  Brix  to  make  the 
concentrate.  Accordingly,  the  ALJ 
correctly  applied  the  Atlas  Powder 
decision. 

The  previous  food  standard 
proceedings  cited  by  PGAH  are  of  no 
avail  to  it  either.  When  the  peanut 
butter  and  fruit  preserves  and  jellies 
food  standards  were  being  promulgated, 
the  Commissioner  was  not  faced  with 
new  products  that  were  similar  to  but 
distinctly  different  from  the 
corresponding  traditional  foods.  The 
purpose  of  those  proceedings  was  to 
standardize  foods  that  had  been 
available  to  consumers  in  the  United 
States  for  a  long  time.  The  composition 
of  those  foods  was.  therefore,  a 
signicant  factor.  The  purpose  of  this 
proceeding  is  not  to  standardize 
nonreconstituted  pineapple  juice,  which 
is  of  long-standing  availability:  that 
product  has  already  been  standardized. 
The  purpose  rather  is  to  standardize 
reconstituted  pineapple  juice.  The 
composition  of  nonreconstituted 
pineapple  juice  is,  therefore,  not 
determinative  of  the  composition  to  be 
required  of  pineapple  juice  from 
concentrate. 

The  tomato  juice  proceeding  is 
analogous  to  this  proceeding  in  that  it 
resulted  in  an  amendment  to  allow  the 
use  of  juice  concentrate  in  preparing 
reconstituted  juice  for  consumption.  But 
the  result  in  that  proceeding  counsels 
against  adopting  PGAH's  argument  that 
the  average  Brix  of  nonreconstituted 
pineapple  juice  consumed  in  this 
counti7  should  be  the  standard  in 
estabHshing  the  minimum  Brix 
requirement  for  reconstituted  pineapple 
juice.  The  minimum  soluble  solids 
content  for  reconstituted  tomato  juice 
was  set  at  5.5  percent  specifically 
because  the  tomatoes  used  to  make 
concentrate  have  an  average  level  of  5.5 
percent  soluble  solids  (43  FR  19868;  May 
9. 1978).*  Similarly,  the  Brix  standard 


*It  appwars  from  the  Federal  Register  in  which  the 
tomato  juice  standard  was  published  that 
domestically  grown  tomatoes  are  the  only  source  of 
tomato  juice  concentrate.  The  tomato  juice  standard 
therefore  colncidentally  reflects  the  soluble  solids 
content  of  tomatoes  grown  in  the  United  States. 
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adopted  in  this  decision  reflects  the 
average  Brix  level  of  the  pineapple  juice 
actually  concentrated  for  reconstitution 
and  consumption  in  the  United  States. 

In  sum,  I  believe  that,  pursuant  to  the 
food  standards  provision  (21  U.S.C.  341), 
the  case  law,  and  FDA  practice,  the 
appropriate  standard  for  establishing  a 
minimum  soluble  soUds  content  for 
pineapple  juice  made  from  concentrate 
is  the  average  soluble  solids  content  of 
the  pineapple  juice  originally  used  to 
make  the  concentrate. 

D.  The  12.8"  Brix  Standard. 

I  am  adopting  a  minimum  soluble 
solids  content  for  pineapple  juice  from 
concentrate  of  12.8°  Brix.  The  ALJ 
concluded  that  he  could  not  adopt  a 
standard  between  12.5°  Brix  and  13.5' 
Brix  because  the  Notice  of  Hearing  did 
not  state  that  such  a  standard  was  being 
considered.  Initial  Decision,  12. 1 
conclude  that  the  Notice  of  Hearing 
does  not  deprive  me  of  authority  to 
establish  a  Brix  standard  between  12.5' 
and  13.5°  and  that  the  evidence  supports 
a  finding  that  the  appropriate  standard 
is  12.8°  Brix. 

1.  The  Notice  of  Hearing.  The  relevant 
portion  of  the  Notice  of  Hearing  states: 

[I|l  is  ordered  that  a  public  hearing  be  held 
on  whether  if  will  promote  honesty  and  fair 
dealing  in  the  interest  of  consumers  to  set  the 
minimum  soluble  solids  requirement  for 
pineapple  juice  made  from  concentrate  at  a 
Brix  level  of  13.5'  or  at  a  lower  level  between 
12.0°  and  12.5°  Brix. 

45  FR  6173;  January  25.  1980.  JB  argues 
that  the  Notice  of  Hearing,  21  U.S.C. 
371(e](3),  and  21  CFR  12.35(b)  render  an 
intermediate  standard  outside  the 
jurisdiction  of  the  ALJ.  and  presumably 
outside  by  jurisdiction  as  Commissioner. 
Section  371(e)(3)  of  the  act  requires  FDA 
to  hold  a  hearing  on  objections  to  a 
formal  rule  to  review  evidence  "relevant 
and  material  to  the  issues  raised  by  such 
objections",  and  5  12.35(b)  establishes 
that  "[tjhe  statement  of  the  issues 
determines  the  scope  of  the  hearing  and 
the  matters  on  which  evidence  may  be 
introduced."  Neither  of  these  provisions 
prohibits  me  from  establishing  an 
intermediate  Brix  standard. 

I  conclude  that  JB's  objection  to 
PGAH's  proposal — that  the  standard 
should  be  between  12.0'  and  12.5°  Brix 
instead  of  13.5'  Brix — raises  the  issue  of 
whether  the  Brix  standard  should  be  set 
at  some  value  between  12.5'  and  13.5° 
Brix.  All  persons  who  have  an  interest 
in  the  standard  being  set  between  12.0° 
and  13.5°  Brix  were  given  adequate 
notice  by  the  Notice  of  Hearing 
reasonably  designed  to  elicit  their 
participation  at  the  hearing  and  should 


have  participated. "Moreover,  I  do  not 
conclude,  as  did  the  ALJ,  that  JB  would 
be  prejudiced  by  a  standard  between 
12.5°  and  13.5°  Brix,  because  JB  did  not 
present  any  evidence  to  support  or 
refute  an  intermediate  standard.  Initial 
Decision.  12.  Because  PGAH  wants  a 
13.5°  Brix  standard  and  JB  wants  a  12  5' 
or  lower  Brix  standard,  each  party 
presented  and  interpreted  all  data  that 
would  skew  the  average  to  as  high  or 
low  a  figiu-e  as  possible.  Neither  party 
has  identified  any  data  that  it  would 
have  presented  had  the  Notice  of 
Hearing  stated  that  a  standard  between 
12.5°  and  13.5°  might  be  established.  In 
addition,  neither  party  has 
demonstrated  or  attempted  to 
demonstrate  in  its  brief  how  its  rights 
would  be  prejudiced  in  any  other 
manner  by  establishing  an  intermediate 
Brix  standard  in  this  proceeding. 

2.  The  evidence  presei: ted  at  the 
hearing.  There  is  substantial  evidence  in 
the  record  that  a  12.8°  Brix  standard 
"will  promote  honesty  and  fair  dealing 
in  the  interest  of  consumers."  This 
conclusion  is  based  upon  two  subsidiary 
findings:  The  relative  amounts  of  frozen 
pineapple  juice  concentrate  from 
various  countries  and  Hawaii  that  are 
used  in  the  United  States  for 
reconstitution  for  consumption  and  the 
Brix  levels  of  the  single  strength  juice 
used  to  make  that  frozen  concentrate." 
Both  JP  and  PGAH  submitted  evidence 
relevant  to  these  two  factors.  JB 
surveyed  companies  that  market 
pmeapple  juice  made  from 
concentrate.'* PGAH  presented 
estimates  made  by  the  Institutional  and 
Industrial  Sales  Department  of  Castle  & 
Cook  of  the  probable  uses  of  frozen 
concentrate  by  companies  that  purchase 
the  concentrate  from  Castle  &  Cook  and 
the  probable  quantity  of  the  concentrate 
used  by  the  purchasing  companies  for 
reconstitution.  H-110  at  1. 

a.  Sources  of  concentrate  used  for 
reconstitution.  I  adopt  the  ALJ's  fmding, 
in  Table  A  on  page  8  of  the  Initial 


'"PGAH  and  JB  are  the  only  pHrt;ps  who 
submitted  wntten  comments  to  the  Hspncy  on  the 
proposed  13. 5*  Bnx  standard  initially  proposwd. 
demonstrating  that  other  persons  do  not  have  an 
interest  in  the  issue  strong  enough  to  cause  them  to 
participate  in  this  proceeding.  (41  Fr  21  "WJ.  May  28. 
1976).  H-13.  H-14. 

"  "Because  the  quality  of  concentrate  deteriorates 
when  it  is  held  at  ambient  temperatures,  (nonfrozenj 
concentrate  is  not  ordinarily  used  to  manufacture 
reconstituted  pineapple  juice."  H-106  at  4. 

"The  companies  responding  to  JB's  survey  were: 
Coca  Cola  Foods:  Kraft.  Inc.;  Ohio  Pure  Foods.  Inc.. 
Lincoln  Foods;  Juice  Bowl  Products,  inc.;  Lykes 
Pasco  Packing  Co.;  Home  Juice  Co.;  Tropicana 
Products,  Inc.;  Southern  Fruit  Distributors,  Inc.; 
Ventura  Coastal  Corp.:  Adams  Packing  Assn.  Inc.; 
Citrus  Central.  Inc.;  Dairy  Senice  Corp.;  Tree  Sweet 
Products  Co.;  Great  Northern  Juice.  Inc..  and  Sunkist 
Grower*.  Inc.  J-55  at  2. 


Decision,  of  the  percentages  of  the  total 
supply  from  various  sources  of 
concentrate  used  for  reconstitution  in 
the  United  States  in  1979: 


661 

30.3 
4.5 


The  ALJ  based  this  finding  on  data 
submitted  by  JB.  )-?>5  at  3  He  excluded 
from  consideration  JB's  data  on  the 
gallons  of  concentrate  imported  mto  the 
United  States  in  1979  from  Honduras 
and  Thailand  because  it  was  not  frozen 
concentrate  and.  thus,  not  used  for 
reconstitution.  Neither  party  has 
objected  to  the  exclusion  from 
consideration  of  those  data. 

The  ALJ's  finding  that  JB's  evidence 
concerning  the  sources  of  concentrate 
for  reconstitution  is  more  reliable  than 
PGAH  s  e\  idence  is  supported  by  the 
record.  JB's  survey  canvassed  16 
companies  that  reconstituted  pineapple 
juice  from  concentrate  j-55  at  2.  The 
companies  surveyed  by  JB  were  able  to 
determine  accurately  the  amount  of 
concentrate  from  each  source  used  by 
them  for  reconstitution  because  the 
labeling  of  the  concentrate  stated  its 
source.  J-51  at  8  PGAH's  data  are 
derived  only  from  estimates  made  by 
one  company.  Castle  &  Cook,  of  what 
buyers  of  its  concentrate  do  with  the 
concentrate  and  PGAH  has  admitted 
that  if  "could  not  obtain  exact  figures 
from  our  buyers."  H-110  at  1.  JB's 
broader  and  more  precise  survey 
justifies  the  ALJ's  decision  to  base  his 
findings  as  to  the  sources  of  frozen 
concentrate  used  for  reconstitution  on 
JB's  data. 

b.  The  average  Brix  of  the  sources  of 
concentrate  used  for  reconstitution.  In 
making  a  finding  as  to  the  average  Brix 
of  the  sources  of  concentrate  used  for 
reconstitution,  I  assumed  that  for  each 
pineapple  juice  packer  the  average  Brix 
of  pineapple  juice  which  is  canned  as 
Single  strength  juice  and  of  juice  used 
for  concentrate  is  the  same.  I  have  also 
assumed  that  a  simple,  and  not  a 
weighted,  average  of  the  Bnx  of 
pineapple  juice  from  various  growers 
within  each  source  country  or  Hawaii 
must  be  used.  Initial  Decision.  7.  These 
assumptions  are  necessar>'  because  no 
evidence  was  presented  to  demonstrate 
that  the  Brix  level  of  juice  directly 
canned  and  juice  that  is  concentrated 
are  different  and  no  evidence  was 
presented  relating  to  the  percentage  of  a 
source  country's  or  Hawaii's  pineapple 
juice  production  that  is  provided  by  a 
specific  grower. 
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The  ALJ  found  that,  in  1979,  the 
average  Brix  of  concentrate  used  for 
reconstitution  from  the  Philippines  was 
13.15°  "with  the  caveat  that  the  actual 
average  is  probably  lower."  Initial 
Decision,  7. 1  find  that  the  13.15°  finding 
is  not  supported  by  substantial  evidence 
and  that  the  average  for  Philippine 
concentrate  is  actually  12.80*  Brix.  The 
ALf  8  finding  is  based  on  data  submitted 
by  PGAH  as  to  the  average  daily  Brix  of 
pineapple  juice  processed  by  two 
companies  in  the  Philippines:  Dole 
Philippines  and  the  Philippine  Packing 
Corporation.  H-106.  The  ALJ  erred  in 
considering  the  Philippine  Packing  Corp. 
figure  because,  as  PGAH's  witness 
testified,  that  company  does  not  have 
the  capacity  to  pack  frozen  concentrate. 
Id.  at  5.  The  average  Brix  of  pineapple 
juice  from  Dole  Philippine  in  1979  was 
13.06°. 

PGAH,  however,  submitted  data  on 
the  average  Brix  of  Dole  Philippine  for  a 
5-year  period,  from  1975-1979.  which 
was  12.80°  Brix.Because  the  Brix  of 
pineapple  juice  varies  considerably  over 
time  0-53  at  1-2;  H-106  at  2),  the  5-year 
average  is  a  more  rehable  figure  than 
the  average  for  1979  alone. 

The  ALJ  found  that  the  average  Brix 
for  Mexican  pineapple  juice  is  12.62° 
and  for  Hawaiian  pineapple  juice,  14.0°. 
Initial  Decision,  7;  J-13;  H-62,  63,  and 
64."  Neither  party  disputes  these  two 
figures  so  I  adopt  them. 

Using  these  findings  as  to  the  sources 
and  Brix  levels  of  pineapple  juice 
concentrate  used  for  reconstitution.  I 
find  the  average  Brix  to  be  12.79°. 
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PGAH  argues  that  the  average  Brix 
level  of  pineapple  juice  concentrate  for 
reconstitution  is  at  least  13.22°  and 
actually  closer  to  13.4*.  Adopting  either 
of  these  averages  would  require 


"Tbe  average  Btix  of  Mexican  ptoeapple  tulce  1« 
baaed  upon  atatamenta  by  offldala  of  tiirae 
oompaaiea  that  pack  pineapple  juice  in  Mexico  ai  to 
the  average  Brix  61  these  producta:  IZS*.  12.7'  to 
13.0*.  and  12.S*.  (-31  at  1-3.  The  ALI  apparently 
uaad  a  Brtx  value  of  12J5'  for  the  company  that 
provided  the  range  vrltiiin  which  its  average  Brix  ' 
falls  instead  of  a  single  Bgure.  The  simple  average 
of  liS'.  12.86'.  and  MJT  is  12.8r 

The  average  Brix  of  Hawaiian  pineapple  juice  is 
baaed  i^Kn  inforaiatloa  provided  by  officials  of 
threa  «m«r«m««  that  pack  pineapple  juice  in 
Hawaii  as  to  the  average  Brix  of  their  products: 
14.1*.  11.5S',  and  14.36'.  H-«2.  83.  and  64.  The  simple 
average  of  these  figures  Is  14.0*. 


assumptions  that  are  not  supported  in 
the  record.  Both  these  averages  use  the 
ALf's  findirig  that  the  average  Brix  of 
Philippine  pineapple  juice  is  13.15*  when 
the  evidence  supports  a  value  of  12.80°. 
Moreover,  they  require  reHance  on 
PGAJTs  estimates  as  to  the  percentage 
of  concentrate  supplied  by  each  source 
country  or  Hawaii.  As  discussed  above, 
the  ALJ  was  justified  in  concluding  that 
JB's  data  were  more  reliable  than 
PGAH's  estimates. 

In  sum,  there  is  substantial  evidence 
in  the  record  supporting  a  finding  that 
the  average  Brix  for  pineapple  juice  that 
is  concentrated  and  used  for 
reconstitution  is  12.79°  Brix.  Because  it 
would  be  difficult  for  manufacturers  to 
comply  with  a  numerical  Brix 
requirement  to  two  decimal  places,  I  am 
ordering  that  the  standard  of  quality  for 
canned  pineapple  juice.  21  CFR 
146.185(b)fl)(i),  be  amended  to  require 
pineapple  juice  from  concentrate  to  have 
a  minimum  soluble  solids  content  of 
12.8°  Brix. 

E.  PGAH's  Remaining  Exceptions. 

PGAH  has  taken  exception  to  several 
other  findings  and  conclusions  in  the 
Initial  Decision,  all  of  which  I  reject 
PGAH  contends  that  the  potential  cost 
savings  to  consumers  was  the  sole  basis 
upon  which  the  ALJ  set  the  minimum 
Brix  requirement  for  pineapple  juice 
from  concentrate  at  12.5°  instead  of  13.5' 
to  follow  and  that  "reduced  prices"  is 
not  a  proper  basis  for  establishing  a 
food  standard.  PGAH  Brief.  16.  The  ALJ 
stated  that  "[a]U  other  things  being 
equal,  the  increase  in  the  price  paid  by 
the  consumer  for  juice  made  with  13.5* 
Brix.  as  compared  to  juice  made  with 
12.5°  Brix  would  be  the  only  source 
available  upon  which  to  make  a 
decision."  Initial  Decision,  16  (emphasis 
added].  It  is  unclear  whether  the  ALJ 
was  merely  making  an  observation  or  In 
fact  based  his  decision  in  part  on  this 
factor.  However,  I  am  not  basing  my 
decision  on  the  potential  cost  savings  to 
consumers.  I  am  adopting  the  12.8° 
standard  because  it  most  accurately 
reflects  the  actual  average  Brix  of  the 
sources  of  the  concentrate  used  for 
reconstitution. 

PGAH  also  objects  to  the  ALrs 
finding  that  proper  labeling  enables  the 
consumer  to  make  an  intelligent  choice 
between  nonreconstituted  and 
reconstituted  juice.  Initial  Decision,  16. 1 
do  not  read  this  finding,  as  does  PGAH, 
as  a  basis  upon  which  the  ALJ  adopted 
the  12.5'  Brix  standard  and  I  am  not 
basing  the  12.8*  Brix  standard  on  this 
finding.  The  ALJ  was  simply  explaining 
that  nonreconstituted  and  reconstituted 
juices  are  different  products  and  proper 


labeling  will  enable  consumers  to 
distinguish  them. 

Finally,  PGAH  takes  exception  to  the 
ALfs  decision  not  to  give  weight  to  the 
Codex  Commission's  recommendation 
and  the  Philippine  government's 
requirement  of  a  13.5*  minimum  Brix  for 
pineapple  juice  from  concentrate.  The 
ALJ  was  correct  in  not  giving  any  weight 
to  these  factors.  On  page  17  of  the  Initial 
Decision  he  stated: 

The  Codex  Committee  report  is  not 
sufficiently  specific  as  to  sources,  types,  and 
uses  of  concentrate  to  give  assurance  that 
that  Committee's  recommendation  could 
accurately  reflect  the  current  pineapple  juice 
from  concentrate  market  in  the  United  States. 

Concerning  the  Philippine 
government's  requirement,  the  ALJ 
correctly  concluded  that  "there  is  no 
dispute  that  the  characteristics  of 
pineapple  juice  which  is  sold  in  foreign 
countries  is  irrelevant  to  this 
proceeding"  [Initial  Decision,  13)  and 
"[t]he  Philippine  government's 
endorsement  of  the  13.5°  Brix  standard 
is  not  controlling  in  an  FDA  food 
standard  hearing  in  the  United  States." 
Initial  Decision,  15. 

m.  Conclusion 

Based  on  the  foregoing  findings. 
conclusions,  and  discussions.  I  modify 
the  Initial  Decision  as  set  forth  above 
and  conclude  that  the  promotion  of 
honesty  and  fair  dealing  in  the  interest 
of  consimiers.  as  required  by  section  401 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act,  as  amended  (21  U.S.C.  341),  is  best 
served  by  setting  the  minimum  soluble 
soUds  content  requirement  for  pineapple 
juice  made  from  concentrate  at  a  Brix 
level  of  12.8°.  and  I  have  ordered, 
accordhigly,  that  21  CFR  146.185(b](l)(i) 
be  amended  to  require  the  minimum 
Brix  of  pineapple  juice  made  from 
concentrate  to  be  set  at  12.8°  Brix. 

Dated:  November  15, 1982. 
Arthur  Hull  Hayes,  Jr., 

Commissioner  of  Food  and  Drugs. 

[FR  Doa  B2-319M  Pllwl  11-22-82;  B:4S  smj 
BtLUNQ  COOC  4iaO-01-M 


[Docket  Na  82-0333] 

Dlr«ctiy  Set  Cottage  Ch««M  Deviating 
From  IdfHitlty  Standard;  Temporary 
Permit  for  Market  Testing 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  pennit  has  been  issued 
to  Safeway  Milk  Plant,  Gariand,  TX,  to 
market  test  directly  set  cottage  cheese 
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made  with  food-grade  sodium  bisulfate. 
The  purpose  of  the  temporary  permit  is 
to  allow  the  applicant  to  measure 
consumer  acceptance  of  the  food. 

DATES:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  February  22, 1983. 

FOR  FURTHER  INFORMATION  CONTACT: 

E.  T.  McGarrahan,  Bureau  of  Foods 
[HFF-215).  Food  and  Drug 
Administration.  200  C  St.  SW.. 
Washington,  DC  20204,  202-245-1155. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standard  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341),  notice 
is  given  that  a  temporary  permit  has 
been  issued  to  Safeway  Milk  Plant. 

The  permit  covers  limited  interstate 
marketing  tests  of  directly  set  cottage 
cheese  that  deviates  from  the  standard 
of  identity  for  cottage  cheese,  which 
provides  for  directly  set  cottage  cheese 
in  §  133.128  (21  CFR  133.128).  The 
directly  set  dry  curd  (defined  in  21  CFR 
133.129),  from  which  the  test  product 
will  be  made,  will  be  formed  with  food- 
grade  sodium  bisulfate,  which  is  not 
currently  permitted  for  use  in  directly 
set  dry  curd  formation.  The  test  product 
meets  all  requirements  of  S  133.128,  with 
the  exception  of  this  deviation.  The 
permit  provides  for  the  temporary 
marketing  of  3  million  pounds  of  the 
product  packaged  in  1-,  1)^-,  or  5-pound 
containers  to  be  distributed  in  the  States 
of  Arkansas,  Louisiana,  and  Texas. 

The  test  product  is  to  be 
manufactured  at  Safeway  Milk  Plant, 
Garland,  TX. 

The  principal  display  panel  of  the 
label  states  the  products'  name,  and 
each  of  the  ingredients  used  in  the  food, 
specifically  including  sodium  bisulfate. 
is  stated  on  the  label  as  required  by  the 
applicable  sections  of  21  CFR  Part  101, 
with  the  exceptions  stated  in 
§  133.128(e).  This  permit  is  effective  for 
15  months,  beginning  on  the  date  the 
new  food  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
no  later  than  February  22, 1983. 

Dated:  November  15. 1982. 

William  F.  Randoph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

\rR  Doc,  82-31843  Filed  11-22-82:  8:46  am| 
HLUNG  CODE  41B0-01-M 


[Docket  Na  82N-0311;  DESI  No.  11935] 

Drugs  for  Hunuin  Use;  Drug  Efficacy 
Study  Imptementation:  Revocation  of 
Exemption  for  Certain  Effective  Oral 
Prescription  Drugs  Offered  for  Relief 
of  Symptoms  of  Cough,  Cold,  or 
Allergy  ("Paragraph  XlV/Category 
15");  Followup  Notice  and  Opportunity 
for  Hearing 

Correction 

In  FR  Doc.  82-29028  beginning  on  page 
47085  of  the  issue  for  Friday,  October  22. 
1982,  the  following  changes  should  be 
made: 

1.  On  page  47086,  the  third  column,  the 
first  complete  paragraph,  the  third  line 
from  the  bottom,  the  word  "reited " 
should  read  "related". 

2.  On  page  47087,  the  first  column,  the 
third  complete  paragraph,  the  third  hne 
should  read  "505.  52  Stat.  1050-1053.  as 
amended". 

BHJJNG  CODE  1S0S-01-M 

International  Multlfoods'  Dixie  Booster 
Pal(-Tyian  1600  Mledicated;  Withdrawal 
of  Approval  of  NADA 

agency:  Food  and  Drug  Administration 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  providing  for  use  of 
Dixie  Booster  Pak-Tylan  1600 
Medicated,  an  0.8-gram-per-pound 
tylosin  premix,  in  manufacturing 
complete  swine  feeds.  The  sponsor, 
International  Multifoods'  Dixie  Mills 
Co.,  requested  the  withdrawal  of 
approval. 

EFFECTIVE  DATE;  December  3,  1982. 

FOR  FURTHER  INFORMATION  CONTACT. 

Howard  Meyers,  Bureau  of  Veterinary 
Medicine  (HFV-218),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-4093. 

SUPPLEMENTARY  INFORMATION: 

International  Multifoods'  Corp..  8th  and 
Marquette  Sts.,  Minneapolis,  MN  55402, 
is  the  sponsor  of  NADA  100-744 
originally  sponsored  by  Dixie  Mills  Co., 
10th  and  Walnut  Sts.,  East  St.  Louis,  IL 
62202.  Dixie  Mills  and  the  NADA  are 
now  owned  by  International  Multifoods. 
The  NADA  provides  for  use  of  an  0.8- 
gram-per-pound  tylosin  premix  to  make 
complete  swine  feeds  used  for  increased 
rate  of  weight  gain  and  improved  feed 
efficiency. 

The  application  originally  became 
effective  on  August  8,  1975.  By  letter  of 
August  25, 1982,  the  sponsor  requested 
withdrawal  of  approval  of  the  NADA 


because  the  product  is  not  being 
manufactured  or  marketed. 

Therefore,  under  the  Federal  Food 
Drug,  and  Cosmetic  Act  (sec.  512(e).  82 
Stat.  345-347  (21  U.S.C.  360b(eJ))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the  Bureau 
of  Veterinary  Medicine  (21  CHI  5.84). 
and  in  accordance  with  j  514.115. 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA  100-744  and  all 
supplements  for  Dixie  Booster  Pak- 
Tylan  1600  Medicated  is  hereby 
withdrawn,  effective  December  3,  1982. 

Dated:  November  17.  1982. 

Lester  M.  Crawford. 

D.rvctor.  Bureau  of  Veterinary  Medicine. 

[Vyt  Dot,  82-:«<*»  Fil«i  il-22-8i  a'4S  ami 
BiUJMG  CODE  4160-«t-W 


DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Health  Resources  ar>d  Services 
Administration 

Filing  of  Annual  Report  of  Federal 
Advisory  Committee 

.Notice  is  hereby  given  that  pursuant 
to  section  13  of  Pub,  L  92-463,  the 
Annual  Report  for  the  following  Health 
Resources  and  Services  Administration 
Federal  Advisory  Committee  has  been 
filed  with  the  Library  of  Congress: 

National  Advisory  Council  on  Migrant 
Health. 

Copies  are  avaiiable  to  the  public  for 
inspection  at  the  Library  of  Congress. 
Newspaper  and  Current  Periodical 
Reading  Room.  Room  1026.  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue,  SE,,  Washington, 
DC  or  weekdays  between  900  am. 
and  4:30  p,m,  at  the  Department  of 
Health  and  Human  Services. 
Department  Library,  .North  Building, 
Room  1436.  330  Independence  A\  enue. 
SW,.  Washington.  D,C.202Ol,  Telephone 
(2021  245-6791.  Copies  may  be  obtained 
from  Dr,  Michael  E.  Samuels.  Executive 
Secretary,  .National  Advisory  Coun(  il  on 
Migrant  Health.  Room  7A-55,  Parklawn 
Building,  5700  Fishers  Lane,  RockvilU-, 
Maryland  20857.  Telephone  (301)  443- 
1153. 

Dated:  November  17.  1982. 

Jaclcie  E.  Baum, 

Advisory  Commntee  Management  Officer, 
HRSA. 

[n  Dim;  82-31987  Filed  11-22-M.  t:^  un| 
MLLMG  COOC  4>«0->»-M 
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DEPARmENT  OF  HOUSING  AND 
URBAN  OEVELOPyENT 

Offlc*  Of  Administration     ' 
(Docket  Na  N-«2-11S4l 

Sutwniaaton  of  Proposed  Infonnation 
Collection  to  OMB 

AQBICV:  OfBce  of  Administration,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
sohciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Neal,  OMB  Desk  Officer,  Office 
of  Management  and  Budget  New 
Executive  Office  Building.  Washington, 
D.C.  20503. 

FOR  FURTHER  rNFORMATlON  CONTACT: 
David  S.  Cristy,  Acting  Reports 
Management  OfBcer,  Department  of 
Housing  and  Urban  Development  451 
7th  Street  S.W.,  Washington.  D.C.  20410, 
telephone  (202)  755-5310.  This  is  not  a 
toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch.  35). 

The  Notice  lists  the  following 
information;  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  public 
will  be  affected  by  the  proposal:  (6)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  officieil  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  for  David  S. 
Cristy.  Acting  Reports  Management 
Officer  for  the  Department.  His  address 
and  telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  hsted  above  . 


The  proposed  information  collection 
requirement  is  described  as  follows; 

Notice  of  Subiniasion  of  Proposed 
Infonnation  CoQection  to  OMB 

Proposal:  Urban  Development  Action 
Grant  Program  (Closeout  Procedures) 

Office:  Community  Planning  and 
Development 

Form  Number:  None 

Frequency  of  Submissjon: 
Nonrecurring 

Affected  Public:  State  or  Local 
Governments 

Estimated  Burden  Hours:  58,760 

Status:  Revision 

Contact:  Hugh  Allen,  HUD,  (202)  755- 
6250.  Robert  Neal,  OMB,  (202)  395-6880 

(Sec.  3507  Paperwork  Reduction  Act  44 
use.  3.507;  Sec.  7(d),  Department  of  Housing 
and  Urban  Development  Act.  42  U.S.C. 
3535(d)) 

Dated:  October  27,  1982. 
Judith  L  Tardy, 
Assistant  Secretary  for  Adminstration. 

|FR  Doc  82-32113  Piled  n-.2Z-82:  8:4S  «m| 
■UJJNQ  COOE  421IM)t-M 


(Docket  NaN-82-1ia5] 

Submission  of  Proposed  Information 
Collection  to  OMB 

agency:  Office  of  Administration,  HUD, 
ACTION:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Departmet  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Robert  Neal,  OMB  Desk  Officer,  Office 
of  Management  and  Budget  New 
Executive-Office  Building,  Washington, 
DC.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Acting  Reports 
Management  Officer,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street  S.W.,  Washington,  D.C.  20410, 
telephone  (202)  755-6310.  This  is  not  a 
toll-free  number. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
described  below  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch.  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 


office  of  the  agency  to  collect  the 
information:  (3)  the  agency  form  number, 
if  applicable;  (4)  how  frequently 
information  submissions  will  be 
required;  (5)  what  members  of  the  pubUc 
will  be  affected  by  the  proposal;  (6)  an 
estimate  of  ^e  total  number  of  hours 
needed  to  prepare  the  information 
submission;  (7)  whether  the  proposal  is 
new  or  an  extension  or  reinstatement  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department 

Copies  of  the  proposed  forms  and 
other  available  documents  submitted  to 
OMB  may  be  obtained  from  David  S. 
Cristy,  Acting  Reports  Management 
Officer  for  the  Department  His  address 
and  telephone  number  are  listed  above. 
Comments  regarding  the  proposal 
should  be  sent  to  the  OMB  Desk  Officer 
at  the  address  listed  above. 

The  proposed  information  collection 
requirement  is  described  as  follows: 

Notice  of  Submission  of  Proposed 
Infonnadon  Collection  to  OMB 

Proposal:  Wood  Destroying  Insect 
Infonnation — Existing  Construction. 

Office:  Housing. 

Form  Number  HUD-95053. 

Frequency  of  Submission:  On 
Occasion. 

Affected  Public:  Businesses  or  Other 
Institutions  (except  farms). 

Estimated  Burden  Hours:  One. 

Status:  Reinstatement 

Contact-  Marion  E.  Davis,  HUD,  (202) 
755-6702;  Robert  Neal,  OMB,  (202)  395- 
6880. 

Sec.  3507,  Paperwork  Reduction  Act  44 
U.S.C.  3507;  Sec.  7(d],  Department  of  Housing 
and  Urban  Development  Act.  42  U.S.C. 
3535(d). 

Dated:  November  3, 1982. 
Judith  L.  Tardy, 
Assistant  Secretary  for  Administration. 

[FR  Doc.  8Z-32114  Plied  tt-22-82.  8:45  •m| 
BiUJNQ  COOE  41tO-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

lA  16144] 

Arizona;  Realty  Action:  State 
Exchange 

AGENCY:  Bureau  of  Land  Management- 
Phoenix  District  Office,  Interior. 

ACTION:  Notice  of  Realty  Action  A 
18144,  Exchange  of  public  lands  for 
State  lands,  in  Maricopa  and  Pinal 
Counties.  Arizona. 
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summary:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
Section  207  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1716.  The  proposed  exchange  will 
provide  land  for  facilities  for  the  Central 
Arizona  Project.  The  anticipated  use  of 
the  acquired  public  land  is  for  the 
continuation  and  expansion  of  the 
Talley  Industries  facility  near  Mesa, 
Arizona. 

Gila  and  Salt  River  Meridian.  Maricopa 
Counly,  Arizona 

T.  2  N..  R.  6  E. 

Section  ,13:  NEiSNEK  and  the  Ef^NWKNEti. 
comprisinw  60.00  acres  of  pubtir  land.  In 
exchange  for  these  lands,  the  Federal 
Government  will  acquire  Stdle  of  .Ajizona 
Iwnd.  described  as  follows: 

Gila  and  Salt  River  Meridian.  Maricopa  and 
Pinal  Counties,  Arizona 

T.  3  .N.,  R.  5  W. 

Section  1.  Beginning  at  the  Northwest 

comer  of  said  Section  1:  thence  from  sjid 
point  of  beginning  and  along  the  north 
boundary  of  said  Section  1  South  89°28'08" 
East  308.17  feet:  thence  leaving  said  ncrth 
boundary  South  20  46'22"  VVpsI  b48.17  feet 
thence  South  ,S2  48'34    West  103  87  feel  to  a 
poirt  on  the  west  boundary  of  said  Section  1, 
thence  along  said  west  bourdar\'  North 
00  22'51"  East  T-filfiQ  feet  to  the  point  of 
beginning,  comprising  2.79  acres,  more  or 
less,  in  Mancopa  County.  Arizona; 

T.5N.,R.2W. 

Section  29:  (Three  parcels)  Parcel  One— 
Beginning  at  the  Southwest  comer  of  th.? 
Northwest  Quarter  of  the  Southeast  Quarter 
in  the  north-south  midsection  line  of  said 
Section  29  that  bears  Noith  (X)1H  54"  Fa-^t 
1320,46  feet  from  the  South  Quarter  corner  of 
said  Section  ?S:  thence  along  said  midheclion 
line  North  00^16  54  '  East  796.40  fett;  thence 
leaving  said  midsection  line  Nor'.h  42'57'39" 
E.is!  684,66  feet;  thence  North  47  02  21"  V.'-  -i 
22o.lX)  feet;  thence  North  42'.'i"'39"  F,-.;'  226,63 
fi'(!t  to  a  point  in  the  southwesterly  r'^ht-of- 
way  boundary  of  U  S.  Highway  60-^9  thence 
along  said  right-of-way  boundary  South 
4«  37'26    East  925.02  feet:  thence  leavmg  said 
boundary  South  42  57' 39    West  792.^)6  ieet: 
thence  South  55  53'52"  West  715.26  feet  to  the 
point  of  beginning.  Parcel  One  contains  20. .'5 
acres,  more  or  less;  and 

Parcel  Two — Beginning  at  a  point  in  the 
southwesterly  right-of-way  bonndar>'  of  U.S 
Fbghway  60-89  that  bears  North  26",'5l'S7" 
East  2561.02  feet  from  the  South  Quarter 
comer  of  said  Section  29;  thence  from  said 
point  of  beginning  and  along  said  boundary 
Norih  46'3r26"  West  500.01  feel;  thence 
leaving  said  boundary  North  42'57  39"  F^st 
350.00  feet  to  a  point  in  the  northeasterly 
right-of-way  boundary  of  the  Atchison, 
Topeka,  and  Santa  Fe  Railway;  thence  along 
said  northeasterly  right-of-way  boundary 
South  46°37'26"  East  500.01  feet:  thence 
leaving  said  boundary  South  42°57'39"  West 
350.00  feet  to  the  point  of  beginning.  Parcel 
Two  contains  4.02  acres,  more  or  less;  and 


Parcel  Three — Beginning  at  the  East 
Quarter  comer  of  said  Section  29;  thence 
from  said  point  of  beginning  and  along  the 
east  boundary  of  said  Section  29  South 
00'17'50"  West  111.23  feet;  thence  leaving 
said  boundary  North  72'16'12"  West  839  44 
feet;  thence  South  42'57'39"  West  455  .56  feet 
to  the  northeasterly  right-of-way  boundary  of 
the  Atchison,  Topeka,  and  Santa  Fe  Railwav; 
thence  along  said  nght-of-way  t)oundar\ 
North  46''37  2fi"  West  1657.57  feet  thenc* 
leaving  said  right-of-way  boundary  North 
71  48'42"  East  1093.69  feet:  thence  South 
44  2832"  pjjst  979  07  feet:  thence  North 
70  52  53    East  679.61  feet  to  a  point  m  'he 
east  boundary  of  said  Section  29;  thence 
along  said  east  boundary  South  00  16  46" 
West  830,00  feet  to  the  point  of  L>eg;nning. 
Parcel  1  hree  contains  41.34  acres,  more  or 
les.s. 

These  three  parcels  comprise  a  tota]  of 
65.61  ac.-es.  more  or  less,  in  Maricopa  County, 
Arizona; 

T.  3N..R.5  E. 

Section  15:  Beginning  at  the  Southwest 
comer  of  said  Section  15;  thence  from  said 
Southwest  comer  and  along  the  west 
lx)undary  of  said  Section  15  North  00'03'36" 
West  1048.51  feet;  thence  leaving  said  west 
boundary  North  61"52'26"  East  517.58  fecf; 
thence  North  28°48'27"  East  725.00  feet; 
thence  South  2T'22'55"  East  1171.42  feet; 
thence  South  00'55'59"  East  403.10  feet; 
thence  South  73'48'09 "  West  141.41  feet; 
thence  South  02'31'49"  East  396.83  feet  to  a 
point  on  the  south  boiuidary  of  said 
Southwest  Quarter  thence  along  said  south 
boundary  North  89''54'05"  West  1120.09  feet 
to  the  point  of  beginning,  comprising  37.63 
acres,  more  or  less,  in  Maricopa  County, 
Arizona; 

T.  3  S..  R.  a  E. 

Section  12;  Beginning  at  a  point  on  the 
north  boundary  of  Section  12  that  bears 
North  88°57'42'  East  1368.79  feet  from  the 
Northwest  section  corner  of  said  Section  12; 
thence  from  said  point  of  beginning  and  along 
said  north  boundary  North  68'57'42"  East 
2815.71  feet  to  a  point  that  bears  South 
38°57'42"  West  1267.08  feet  from  the 
Northeast  section  comer  of  said  Section  12; 
thence  leaving  said  north  boundary  South 
41  38'21"  East  1950.46  feet  to  a  point  on  the 
east  boundary  of  said  Section  12  that  bears 
South  01  '07'31"  East  1480.90  feet  from  said 
Northeast  section  corner:  thence  along  said 
east  boundary  South  01 '07' 31  '  East  1164.58 
feet  to  the  East  Quarter  of  said  Section  12: 
then  from  said  Fast  Qua;  ter  comer 
contiiiuins  along  said  east  boundary  South 
Ol  07  20'   Fast  2621.19  feet  to  a  point  that 
be.iis  .North  01'07'20"  West  24,07  feel  from 
the  Southeast  section  corner  o^  Section  12; 
thence  leaving  said  east  boundary  North 
40  06  07"  West  6251,94  feet;  thence  North 
21  2043    West  438,51  feet  to  said  point  of 
beginning,  comprising  253.39  acres,  more  or 
less,  in  Pinal  County.  Arizona; 

J.  4S..R.  9  E. 

Section  9:  The  F^sterly  100  feet  of  the 
Northerly  400  feet  of  said  West  Half  of  said 
Section  9.  comprising  0.92  acres,  more  or  less 
In  Pinal  County,  Arizona; 


T.  4  S..  R.  10  E. 

Section  22:  Beginning  at  the  .North  Quarter 
comer  of  said  Section  22;  thence  from  said 
North  Quarter  comer  and  along  the  rjorth 
boundaiy  of  said  Section  22  South  a9°36'32" 
F^TSl  107.82  feet  to  a  point  that  bears  North 
89'36'32"  West  2512.77  fptt  from  the 
Northeast  comer  of  said  Section  22;  thenoe 
ItMVinj;  said  north  boundary  South  01' 18'32" 
\VL■^t  lJtta.97  feet;  thence  South  45  29  25" 
West  118,05  feet  to  a  point  in  the  west 
boundary  of  said  E,ist  Half  of  said  Section  22; 
thence  along  said  west  Wiundary  .North 
(K)  03'37"  F-lst  1  172   1H  fwl  tn  the  pniint  of 

beginning,  compnsing  2  48  acres,  more  or 
less,  in  Pinal  County,  Arizona; 

T.  3  N..  R.  5  W. 

Section  1:  Beginning  at  the  Northeast 
comer  of  said  Section  1;  thence  along  the  east 
boundary  of  said  Section  1  South  00°29'09  " 
West  354.77  feet:  thence  leaving  said  east 
boundary  North  19''40'4a"  West  378.05  feet  to 
a  point  in  the  north  boundary  of  said  Section 
1;  thence  along  said  north  boundary  South 
89"28*09"  East  130.33  feet  to  the  point  of 
beginning,  comprising  0.53  acres,  more  or 
less,  in  Maricopa  County,  Arizona: 

T.  4N..R.5  W. 

Section  36:  (2  parcels)  Parcel  One — 
Beginning  at  the  Southeast  comer  of  Section 
36;  thence  along  the  south  boundary  of  said 
Section  36  North  B9"28'09"  West  130.33  feet; 
thence  leaving  said  south  boundary  North 
19°40'48"  West  1193.24  feet  to  a  point  in  the 
southerly  boundary  of  that  area  described  in 
that  certain  Deed  of  Relinquishment  from  the 
State  of  Arizona  to  the  United  States  of 
Amerii  a  dated  December  19,  1977,  and 
recorded  In  Docket  12770  at  pages  128-130, 
records  of  Maricopa  County  Arizona;  thenoe 
along  said  southerly  boimdary  South 
80''30'23"  East  177.52  feet;  thence  lea\'ing  said 
southerly  boundarj'  South  19'40'48"  East 
1062.35  feet  to  a  point  in  the  east  boundary  of 
,  said  Section  26;  thence  along  east  boundary 
South  00'24'51  '  West  95.17  feet  to  the  point  of 
beginning.  Said  Parcel  One  contains  an  area 
of  4.16  acres,  more  or  less,  in  Maricopa 
County,  Arizona; 

Parcel  Two — Beginning  at  the  Point  of 
Intersection  of  the  northerly  boundary  of  that 
area  described  in  that  certain  Deed  of 
Relinquishment  from  the  State  of  Arizona  to 
the  United  States  of  America  dated 
December  19, 1977,  and  recorded  in  Docket 
12770  at  pages  128-130.  records  of  Maricopa 
County.  Arizona,  AND  the  east  boundary  of 
said  Section  36.  said  point  bears  North 
00°24'51  '  East  1741.68  feet  from  the  Southeast 
comer  of  said  Section  36;  thence  from  said 
point  of  beginning  and  proceeding  along  said 
northerly  boundary  S<iuth  30°22'52"  West 
318.27  feet;  thence  North  80'30'23"  West 
199.88  feet;  thence  leaving  said  northerly 
boundary  of  that  area  described  in  said  Deed 
of  Relinquishment  North  28°22'20"  East  761.16 
feet  to  a  p<5int  in  the  east  boundary  of  said 
Section  26:  thence  along  said  east  boundary 
South  00'24'51"  West  42"  28  feet  to  said  point 
of  beginning  Said  Parre!  Two  contains  an 
area  of  2,43  acres,  more  or  ie»s,  in  Maricopa 
County.  Arizona; 
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These  two  parcels  comprise  a  total  of  6.59 
acres,  more  or  less,  in  Maricopa  County, 
Arizona; 

T.5N..R.1E. 

Section  15:  (2  Parcels)  Parcel  One — 
Beginning  at  a  point  in  the  east  boundary  of 
said  Northwest  Quarter  that  bears  South 
OO'll'll"  West  552.25  feet  from  the  .North 
Quarter  comer  of  said  Section  15;  thence 
from  said  point  of  beginning  and  along  said 
east  boundary  South  00°1111"  West  613.01 
feet  to  a  point  in  the  Central  Arizona  Fh-oject 
(Granite  Reef  Aqueduct)  northeasterly  nght- 
of-way  boundary;  thence  leaving  said  east 
boundary  and  along  last  said  northeasterly 
boundary  North  76'30'13"  West  402.10  feet; 
thence  leaving  said  northeasterly  boundary 
North  37°07'26'  East  651.13  feet  to  the  point  of 
beginning.  Said  Parcel  One  contains  an  area 
of  2.75  acres,  more  or  less,  in  Maricopa 
County,  Arizona; 

Parcel  Two — Beginning  at  a  point  in  the 
east  boundary  of  said  Northwest  Quarter  that 
bears  South  00°1111"  West  1422.17  feet  from 
the  North  Quarter  comer  of  said  Section  15; 
said  point  of  beginning  also  being  a  point  in 
the  Central  Arizona  Project  (Granite  Reef 
Aqueduct)  southwesterly  right-of-way 
boundary;  thence  from  said  point  of 
beginning,  leaving  said  southwesterly 
boundary,  and  along  said  east  boundary 
South  00°11'11"  West  444.56  feet;  thence 
leaving  said  east  boundary  South  30°59'07" 
West  463.82  feet  to  a  point  in  the  easterly 
right-of-way  boundary  for  the  Maricopa 
County  Highway  known  as  Lake  Pleasant 
Road;  thence  leaving  said  easterly  boundary 
North  76"30'13"  West  66.04  feet  to  a  point  in 
the  westerly  right-of-way  boundary  of  said 
Lake  Pleasant  Road:  thence  leaving  said 
westerly  boundary  North  08°45'50"  West 
864.42  feet;  thence  North  76'30'13"  West 
880.56  feet  to  a  point  in  said  Granite  Reef 
Aqueduct  southwesterly  right-of-way 
boundary;  thence  along  said  right-of-way 
boundary  North  e6"37'14"  East  124.98  feet; 
thence  continuing  along  said  boundary  South 
76°30'13"  East  1211.12  feet  to  the  point  of 
beginning.  Said  Parcel  Two  contains  an  area 
of  7.91  acres,  more  or  less,  in  Maricopa 
County,  Arizona; 

These  two  parcels  comprise  a  total  of  10.66 
acres,  more  or  less,  in  Maricopa  County, 
Arizona: 

All  of  the  above  described  parcels  of 
State  of  Arizona  land  in  Maricopa  and 
Pinal  Counties,  Arizona,  total  362.60 
acres,  more  or  less. 
SUPPLEMENTARY  INFORMATION: 

The  purpose  of  the  exchange  is  to 
acquire  State  of  Arizona  lands  that  are 
needed  by  the  Bureau  of  Reclamation 
for  Central  Arizona  Project  purposes.  In 
return,  the  State  will  receive  60  acres  of 
public  land.  The  exchange  is  consistent 
with  the  Bureau  of  Land  Management's 
land  use  policies  and  has  been 
discussed  with  Maricopa  and  Pinal 
County  and  State  of  Arizona 
government  offlcials.  The  public  interest 
will  be  well  served  by  making  the 
exchange. 


The  value  of  the  lands  to  be  exchangd 
are  approximately  equal  and  the 
acreage  will  be  adjusted  or  money  will 
be  used  to  equalize  the  values  upon 
completion  of  the  final  appraisal  of  the 
lands. 

The  terms  and  conditions  applicable 
to  the  exchange  are; 

1.  Excepting  and  reserving  to  the 
United  States  a  right-of-way  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30. 
1890,  26  Stat.  391;  43  U.S.C.  945. 

2.  Excepting  and  reserving  to  the 
United  States  the  rights-of-way 
described  as  follows: 

a.  A  powerline  right-of-way  for  Salt 
River  Project.  PHX  086756,  50  feet  total 
width; 

b.  A  railroad  right-of-way  for  Arizona 
Extension  Railroad.  PHX  031105,  200 
feet  total  width; 

c.  A  telephone  line  right-of-way  for 
Mountain  States  Telephone,  AR  05373, 
10  feet  total  width. 

3.  Federal  lands  transferred  to  the 
State  of  Arizona  will  be  subject  to 
commercial/industrial  leases  «14-06- 
300-1246  and  «1 4-06-300-1 247,  Talley 
Industries.  Inc. 

4.  The  reservation  to  the  United  States 
for  oil  and  gas  on  the  lands  being 
transferred  out  of  federal  ownership. 

5  Mineral  values  on  those  lands 
where  the  State  of  Arizona  holds  the 
mineral  estate  will  transfer  to  the  United 
States. 

DATES:  For  a  period  of  45  days  from  the 
date  of  first  publication  of  this  notice. 
interested  parties  may  submit  comments 
to  the  District  .Manager,  Bureau  of  Land 
Management,  2929  West  Clarendon 
Avenue,  Phoenix,  Arizona  85017.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  State  Director,  this 
realty  action  will  become  the  final 
determination  of  this  Department.  The 
exchange,  if  consummated,  will  occur 
after  January  1, 1983. 

FOR  FURTHER  INFORMATION  CONTACT: 

Information  related  to  this  exchange, 
including  the  environmental  assessment 
and  land  report,  is  available  for  review 
at  the  Phoenix  District  Office,  2929  West 
Clarendon,  Phoenix.  Arizona  85017. 

Dated  N'ovember  12.  1962. 
William  K.  Barker, 
District  Manager. 

[FR  Ikic  82-320m  K'ipd  '.:   22-82:  8:45  ami 
eiUINQ  CODE  4310-«4-M 


Oregon;  Draft  Owyhee  River 
Management  Plan 

Notice  is  hereby  given  that  the  draft 
Owyhee  River  Management  Plan  is  now 
available  for  public  review  and 
comment.  Copies  of  the  draft 
management  plan  can  be  obtained  by 
contacting  the  following  BLM  Districts: 
Vale  District  Office,  Post  Office  Box  700. 

Vale,  OR  97918. 
Boise  District  Office,  3948  Development 

Avenue.  Boise.  ID  83705. 
Elko  District  Office,  2002  Idaho  Street. 

Elko,  NV  89801. 

Public  comment  on  the  draft 
management  plan  will  be  accepted  by 
each  of  the  aforementioned  districts 
from  November  15, 1982  to  February  5, 
1983. 

David  Lodzinski, 
Assistant  District  Manager. 

\yR  Doc.  82-32002  Filed  11-22-82:  8:45  ami 
BHXiNG  CODE  431(>-«4-M 


[OR  20547] 

Oregon;  Proposed  Continuation  of 
Withdrawal 

The  Science  and  Education 
Administration.  U.S.  Department  of 
Agriculture,  proposes  that  the  existing 
land  withdrawal  made  by  Executive 
Order  No.  8911  of  September  27, 1941,  as 
modified  by  Public  Land  Order  No.  1333 
of  August  27. 1956.  be  continued  in  its 
entirety  for  a  term  of  50  years  pursuant 
to  Section  204  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  90  Stat. 
2751;  43  U.S.C.  1714. 

The  withdrawn  lands  are  located 
approximately  40  miles  west  of  Burns, 
Oregon,  and  aggregate  a  total  of 
approximately  14,000  acres  within  T.  24 
S.,  Rgs.  25  and  26  E..  Willamette 
Meridian.  Harney  County.  Oregon. 

The  purpose  of  the  withdrawal  is  to 
protect  the  agricultural  research 
activities  and  facihties  associated  with 
the  Squaw  Butte  Range  Experiment 
Station.  The  lands  are  currently 
segregated  from  operation  of  the  public 
land  laws  generally,  including  the 
mining  laws,  but  not  the  mineral  leasing 
laws.  No  change  is  proposed  in  the 
purpose  or  segregative  effect  of  the 
withdrawal. 

Notice  is  hereby  given  that  an 
opportimity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal  continuation.  All 
interested  persons  who  desire  a  public 
meeting  for  the  purpose  of  being  heard 
on  the  proposed  withdrawal 
continuation  must  submit  a  written 
request  to  the  undersigned  officer  within 
90  days  from  the  date  of  publication  of 


J  M ! 


Federal  Register  /  Vol.  47,  No.  226  /  Tuesday,  November  23,  1982  /  Notices 


52781 


this  notice.  If  the  State  Director,  Bureau 
of  Land  Management,  determines  that  a 
public  meeting  will  be  held,  the  time  and 
place  will  be  announced. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations"as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources 
He  will  review  the  withdrawal 
rejustification  to  insure  that 
continuation  would  be  consistent  with 
the  statutory  objectives  of  the  programs 
for  which  the  land  is  dedicated:  the  ariH 
involved  is  the  minimum  essential  to 
meet  the  desired  needs;  the  concurrent 
utilization  of  the  land  is  provided  for; 
and  an  agreement  is  reached  on  the 
concurrent  management  of  the  land  ami 
its  resources.  He  will  also  prepare  a 
report  for  consideration  by  the  Secre'.ary 
of  the  Interior,  the  President,  and 


Congress,  who  will  determme  whether 
or  not  the  withdrawal  will  be  Cfntinijcd 
and  if  so,  for  how  long.  The  final 
determination  on  the  continuation  of  the 
withdrawal  will  be  published  in  ihe 
Federal  Register.  The  existing 
withdrawal  will  continue  until  surh  final 
determination  is  made. 

All  communications  in  connection 
with  this  proposed  withdrawal 
continuation  should  be  addrt^ssed  to  the 
undersigned  officer.  Bureau  of  Lain; 
Management.  Oregon  State  Offu  i    I'.U. 
Box  2965.  Portland.  Oregon  972ii8. 

Dated;  No\ ember  li.  liWZ 
Harold  A.  Berends. 

C.hit'f.  Bmnch  of  Lanus  c^na  Minerals 

ChMTOtHKlS. 

\YV  Dth    Rj    i.-5is:j  r.i..d  ;i    2-    il2   I-.  5-  ai> 
BILUMG  CODE   4310-«4-»l 
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IIJITED  STATES 
DEPARTMETJT  OF  THE  INTERIOR 
I      MINERALS  MANAGEMENT  SERVICE 

Diapir  Field  Outer  Continental  Shelf 
Sale  No.  87 
Call  for  Infonnation  for  Oil  and  Gas  Leasing 


Purpose  of  Call 


The  purpose  of  the  Call  is  to  assist  the  Secretary  of  the  Interior  in  carrying 
out  his  responsibilities  under  the  Outer  Continental  Shelf  (OCS)  Lands  Act 
(43  U.S.C.  1331-1343),  as  amended  (92  Stat.  629).   Potential  bidders  are 
requested  to  outline  broad  areas  where  they  believe  hydrocarbons  may  occur  or 
where  they  have  an  interest  in  leasing  in  the  Diapir  Field.  The  Secretary  is 
also  requesting  comments  from  all  interested  parties — Federal,  State,  and  local 
governments,  environmental  groups,  the  general  public,  and  potential  bidders — on 
possible  environmental  effects  and  use  conflicts  in  the  Call  area,  and  on  the 
appropriateness  of  initial  lease  terms  longer  than  5  years  and  lease  tracts 
larger  than  5,760  acres  (2,331  hectares). 

Use  of  Information  from  Call 


Information  submitted  in  response  to  this  Call  will  be  considered  in  selecting 
the  areas  of  hydrocarbon  potential  to  be  proposed  for  leasing  and  analyzed  in 
the  environmental  impact  statement  (EIS)  as  the  proposed  Federal  action.  This 
information  will  also  be  used  in  Identifying  alternatives  to  the  proposed  action. 
Comments  received  on  possible  environaental  effects  and  use  conflicts  may  be  used 
in  the  analysis  of  local  environnental  conditions  within  the  Call  area  so  that 
the  potential  effects  of  oil  and  gas  exploration  and  development,  other  than  the 
benefits  accruing  to  the  Nation  as  a  result  of  inventorying  and  producing  oil  and 
gas,  can  be  assessed.   These  comments  may  also  be  useful  in  developing  special 
lease  terms  and  conditions  designed  to  assure  safe  offshore  operations.   Comments 
submitted  regarding  length  of  lease  term  and  size  of  lease  tract  may  be  used  in 
the  assessment  of  the  appropriate  initial  lease  term  and  appropriate  tract  size, 
pursuant  to  section  8  of  the  OCS  Lands  Act.  as  amended  (43  U.S.C.  1337). 

Description  of  Area 

The  general  area  of  this  Call  extends  north  up  to  about  237  miles  fr-^m  the 
Federal/State  Three  Geographical-Mile  Line  to  73°  N.  latitude  and  extends  eastward 
to  the  limit  of  U.S.  jurisdiction  and  is  bounded  on  the  west  by  162"  W.  longitude. 
The  general  location  is  offshore  the  State  of  Alaska  in  the  Beaufort  Sea  and  the 
Arctic  Ocean.   Indications  of  interest  and  comments  may  be  considered  for  any 
area  within  the  boundaries  of  the  Call.   Boundaries  of  the  Call  area  are  shown 
on  the  map  at  the  end  of  this  Call. 

The  following  list  identifies  the  Official  Protraction  Diagrams  included  in  this 
Call.  The  diagrams  may  be  purchased  for  $2.00  each  from  the  Minerals  Manager, 
Alaska  OCS  Region,  P.O.  Box  1159,  620  East  lOth  Avenue,  Anchorage,  Alaska  99510. 
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NS  4-7 
NS  4-8 


NS 
NS 


5-7 
5-8 


NS   6-7 
NS   6-8 


NS 
NR 


7-7 

4-1 


NR  4-2 

NR  5-1 

NR  5-2 

Nil  6-1 

NR  6-2 

NR  7-1 

NR  7-2 

NR  5-3 

NR  5-4 

NT^  6-3 

NR  6-4 

N'R  7-3 

NR  7-4 

Nil  7-5 

NR  7-6 


Laurentian  Basin 

Beaufort  Terrace 

Barrow 
Dease  Inlet 

MacKenzie  Canyon 

Teshekpuk 
Harrison  Bay 
Beechey  Point 
Flaxman  Island 
Barter  Island 

Denarcaticn  Point 


(Approved 
(Approved 
(Approved 

(Approved 
(Approved 
(Approved 
(Approved 
(Approved 
(Approved 
(Approved 
(Approved 
(Approved 
(Approved 
(Approved 
(Approved 
(Approved 
(Approved 
(Approved 
(Approved 
(Approved 
(Approved 
(Approved 
(Approved 


April  25, 
January  21 
April  25, 

January  21 
April  25, 
January  21 
March  17, 
October  12 
August  23, 
June  3,  19 
May  5,  197 
June  3,  19 
June  5 ,  19 
October  26 
October  2fc 
June  3,  19 
May  13,  19 
Februarv  2 
April  29. 
October  2*: 
October  26 
October  2  6 
October  26 


1978) 
,  1981) 

1978) 
,  1981) 
1978) 
.  1981) 
1982) 
.  1977) 

1976) 
76) 
6) 
76) 
76) 


1979) 

1  c  "^  0  ^1 


76) 
82) 


^,  1982) 
Q75  ^1 

,  197^) 

IC~C) 
1  C  -  G  \ 


Instructions  on  Call 


Indications  of  interest  fron  potential  bidders  should  be  lir.itec  to  the  areas 
included  in  the  Official  Protraction  Diagrarns  describee  above.   Those  indicating 
interest  are  requested  to  do  so  on  a  standard  Call  fcr  Ir.f orr.at ion  Map,  available 
free  from  the  Regional  Manager,  Alaska  OCS  Region,  at  tbe  accrett    stated  in  the 
second  paragraph  under  "Description  of  Area,"  telephone  (9C7)  276-2955.    This 
map  shows  the  Call  area  and  highlights  the  area  identified  bv  tbe  Minerals 
Management  Service  (MMS)  as  having  potential  for  tbe  dipccverv  cf  cil  and  gas. 
Respon,dents  may  suggest  areas  of  potential  intere?t  vitbin  cr  bevond  these 
identified  by  MMS.   Although  individual  indications  ci  interest  are  considered  to 
be  privileged  and  confidential  inf orination ,  the  nanes  of  persons  cr  entities 
indicating  interest  or  submitting  comments  will  be  cf  rublic  reccrd. 

Respondents  are  requested  to  rank  areas  according  tc  pricr:t;v  cf  interest  le.g.. 
priority  1,  2,  and  3).   Priority  information  by  company  will  be  held  conf i cert :ai , 
and  will  be  used  as  a  criterion  in  determining  the  area  identification.   If  a 
com.pany  does  not  choose  to  assign  a  priority  tc  its  nominal icris ,  thv-^s 
delineated  will  be  assigned  a  medium,  or  priority  2,  ncmiratirn. 


r  e  a : 


In  addition  to  indications  cf  interest,  we  are  seeking  comrents  from  all 
interested  parties  about  particular  geological,  envircnmental,  biclopical, 
archaeological,  or  socioeconomic  conditions  or  problems,  or  other  inf crmat icn 


which  might  bear  upon  potential  leasing  and  development  of  part  _ 
Comments  should  preferably  address  broad  areas  but  m.av  be  restricted  t 
designated  blocks  of  particular  concern 


cular  areas. 
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Cc— ents  are  also  being  sought  from  all  interested  parties  on  the  appropriateness 
c-  initial  lease  periods  longer  than  5  years  and  on  the  need,  if  any,  for 
llise   tracts  larger  than  5,760  acres  (2,331  hectares).   Such  comnents  should 
^e^cribe  why  such  modifications  would  be  appropriate  and  identify  where  such 
-.-iifications  should  be  applied.   Those  making  comments  are  requested  to  mark  the 
irea   on  the  standard  Call  for  Information  Map  discussed  above. 

•-dications  of  interest  and  comments  must  be  submitted  no  later  than  30  days 
:-::icwing  publication  of  this  document  in  the  Federal  Register  in  envelopes 
•ibeled  "Indications  of  Interest  for  Leasing  in  the  Outer  Continental  Shelf, 
--'^pir  Field"  or  "Comments  on  Leasing  in  the  Outer  Continental  Shelf,  Diapir 
^ield,"  as  appropriate.   They  must  be  submitted  to  the  Minerals  Manager,  Alaska 
"^S  Region,  at  the  address  stated  in  the  second  paragraph  under  "Description  of 
i-ea  "   A  copy  should  be  sent  to  the  Chief,  Offshore  Resource  Evaluation 
rivision.  Minerals  Management  Sen-'ice,  12203  Sunrise  Valley  Drive,  Mail  Stop  643. 
^eston,  Virginia  22091. 

I 
7ir.al  delineation  of  the  area  for  cornpetitive  bidding  will  be  Mde  only  at  a 
liter  date  after  compliance  with  established  departmental  procedures,  all 
requirements  of  the  National  Environmental  Policy  Act  of  1969,  and  the  OCS  Lards 
Act,  as  amended.   A  final  Notice  of  Sale,  detailing  areas  to  be  offered  for 
c:-Tpetitive  bidding,  will  be  published  in  the  Federal  Register  stating  the 
;:r.ditions  and  terms  for  leasing  and  the  place,  date,  and  hour  at  which  bids  will 
be  received  and  opened. 


rate: 


rector,  V 
Hx^cld  Doley 


gement  Service 


.\pproved 


/ 


-^ 


Secretary  of  the  Interior 
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4310-MR 


UNITED  STATES 
DEPARTMENT  OF  THE  INTERIOR 
MINERALS  MANAGEMENT  SERVICE 


North  Atlantic  Outer  Continental  Shelf 

Sale  No.  82 
Call  for  Information  for  Oil  and  Gas  Leasing 


Purpose  of  Call 


The  purpose  of  the  Call  is  to  assist  the  Secretary  of  the  Interior  in  carrying 
out  his  responsibilities  under  the  Outer  Continental  Shelf  (OCS)  Lands  Act 
(43  U.S.C.  1331-1343),  as  amended  (92  Stat.  629).   Sale  No.  82  will  be  the 
first  areawide  sale  in  the  North  Atlantic  planning  area.   Sale  No.  52  -  North 
Atlantic,  which  is  a  tract  selection  sale,  is  currently  proposed  to  be  held 
in  March,  1983.   Potential  bidders  are  requested  to  outline  broad  areas  where 
they  believe  hydrocarbons  may  occur  or  where  they  have  an  interest  in  leasing 
offshore  the  North  Atlantic  States  (froo  New  York  to  Maine).   The  Secretary 
is  also  requesting  comments  from  all  interested  parties — Federal,  State,  and 
local  Governments,  environmental  groups,  the  general  public,  and  potential 
bidders — on  possible  environmental  effects  and  use  conflicts  in  the  Call  area, 
and  on  the  appropriateness  of  initial  lease  terms  longer  than  5  years  and 
lease  tracts  larger  than  5,760  acres. 

Use  of  Information  from  Call 

Indications  of  interest  submitted  in  response  to  this  Call  will  be  considered 
in  selecting  the  areas  of  hydrocarbon  potential  to  be  proposed  for  leasing  and 
analyzed  in  the  enviromaental  impact  statement  (EIS)  as  the  proposed  Federal 
action.   This  information  may  also  be  used  in  identifying  alternatives  to  the 
proposed  action.   Comments  received  on  possible  environmental  effects  and  use 
conflicts  may  be  used  in  the  analysis  of  local  environmental  conditions  within 
the  Call  area  so  that  the  potential  effects  of  oil  and  gas  exploration  and 
development,  other  than  the  benefits  accruing  to  the  Nation  as  a  result  of 
inventorying  and  producing  oil  and  gas,  can  be  assessed. 

These  comments  may  also  be  useful  in  developing  special  lease  terms  and 
conditions  designed  to  assure  safe  offshore  operations.   Comments  submitted 
regarding  length  of  lease  term  and  size  of  lease  tract  may  be  used  in  the 
assessment  of  the  appropriate  initial  lease  term  and  appropriate  tract  size, 
pursuant  to  section  8  of  the  OCS  Lands  Act,  as  affiended  (43  U.S.C.  1337). 

Description  of  Area 

The  general  area  of  this  Call  extends  east  cf  71"  W.  longitude  and  north  of 
the  39th  parallel,  within  the  area  of  Federal  jurisdiction.  The  maritime 
boundary  of  the  United  States  and  Canada  in  this  area  is  subject  to  deter- 
mination by  the  International  Court  of  Justice.  The  Call  area  is  offshore  the 
States  of  Maine,  New  Hampshire,  Massachusetts,  Rhode  Island,  Connecticut, 
and  New  York.   Indications  of  interest  and  comments  may  be  considered  for 
any  area  for  which  official  protraction  diagrams  have  been  issued,  located 
within  the  limits  of  the  above  Call  area.  • 
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The  following  list  identifies  the  Official  Protraction  Diagrams  and  blocks 
included  in  this  Call.   The  diagrams  may  be  purchased  for  $2.00  each  from  the 
Regional  Manager,  Atlantic  DCS  Region,  Minerals  Management  Service,  1951 
Kidwell  Drive,  Suite  601,  Vienna,  Virginia   22180  or  from  the  New  York  Office 
Minerals  Management  Service,  Atlantic  CCS  Region,  Jacob  K.  Javits  Federal 
Building,  Suite  32-120,  26  Federal  Plaza,  New  York,  N.Y.   10278. 

Bangor:   All  Federal  blocks. 
Eastport:   All  Federal  blocks. 
Portland:   All  Federal  blocks. 
Bath:   All  Federal  blocks. 
All  Federal  blocks. 
Boston:   All  Federal  blocks. 
Cashes  Ledge:   .All  Federal  blocks. 
All  Federal  blocks. 
All  Federal  blocks. 


1) 

la 

19-11 

2) 

NL 

19-12 

3) 

NK 

19-1: 

A) 

NIC 

19-2: 

5) 

NK 

19-3: 

6) 

NK 

19-A: 

7) 

NK 

19-5: 

8) 

NK 

19-6: 

9) 

NIC 

20-A: 

10) 

N-K 

19-7: 

11) 

N-K 

19-8: 

12) 

NK 

19-9: 

13) 

m: 

20-7: 

lA) 

wc 

19-10 

15) 

NK 

lQ-11 

16) 

NK 

19-12 

17) 

NK 

20-10 

18) 

NJ 

19-1: 

19) 

NJ 

19-2: 

20) 

NJ 

19-3: 

21) 

NJ 

20-1  : 

Instructions 

on  Ca 

11 

-.  ce 


Providence:   All  Federal  blocks  ea-r  of  a 

beginning  at  the  SW  corner  of  blocV  b'^^  ,    t 

south  to  the  SW  corner  of  block  990. 

Chatham:   All  Federal  blocks. 

All  Federal  blocks. 

Fundian  Rise:   All  Federal  blocks. 

Block  Island  Shelf:   All  Federal  blocks  east  cf  s 

lir.e  beginning  at  the  NV  c.rr.er  of  block  28,  thence 

south  to  the  SW  corner  of  block  996. 

Hydrographer  Canyon:   All  Federal  blocks. 

Lydonia  Canyon:   All  Federal  blocks. 

All  Federal  blocks. 

Block  Canyon:   All  Federal  blocks  east  of  a  line 

beginning  at  the  N"W  corner  of  block  2Q  ,  thprce 

south  to  the  SW  corner  of  block  997. 

Veatch  Canyon:   All  Federal  blocks. 

All  Federal  blocks. 

All  Federal  blocks. 


the 
Those 

fcrr.at:: 
or  the 
second 

a 

ial' for 


Indications  of  interest  frcn  potential  bidders  should  be  limited  to 
areas  included  in  the  Official  Protraction  Diserarcs  described  above 
indicating  interest  are  requested  to  do  so  on  3    standard  Call  for  In 
Map,  available  free  from  the  Regional  Manager,  Atlantic  OCS  Region, 
New  York  Office,  Atlantic  OCS  Region,  at  the  addresses  stated  in  the 
paragraph  under  "Description  of  Area,"  telephone  (703)  285-2168  or 
(212)  264-2^01.   This  nap  shows  the  Call  area  and  highlights  the  are 
identified  by  the  Minerals  I'fanagement  Service  (VXS)    as' "having  potent 
the  discovery  of  oil  and  gas.   Respondents  may  suggest  areas  cf  pete 
interest  within  or  beyond  those  identified  bv  ^2•'.S.   A'-'^-ouc^  s -r  ^"v-:  r,-?- 1 
indications  of  interest  are  considered  to  be  privileged  and  con:  ir.cnt  isl 
information,  the  names  of  persons  or  entities  indicating  inttrtst.  cr 
submitting  comments  will  be  of  public  record. 

Respondents  are  requested  to  rank  areas  according  to  priority  of  interest  ''e.g 
priority  1,  2,  and  3).   Priority  information  by  companv  will  be  held  confident; 
and  will  be  used  as  a  criterion  in  determining  the  area  identification.   If  a 
company  does  not  choose  to  assign  a  priority  to  its  nominations,  those  areas 
delineated  will  be  assigned  a  medium,  or  priority  2,  noninaticn. 


52788 


Federal  Register  /  Vol.  47.  No.  226  /  Tuesday.  November  23,1982  /  Notices 


In  addition  to  indications  of  interest,  we  are  seeking  comments  from  all 
interested  parties  about  particular  geological,  environmental,  biological, 
archaeological,  socioeconomic  conditions  or  problems,  or  other  information 
which  might  bear  upon  potential  leasing  and  development  of  particular 
areas.   Comments  should  preferably  address  broad  areas  but  may  be  restricted 
to  designated  blocks  of  particular  concern. 

Comments  are  also  being  sought  fron  all  interested  parties  on  the 
appropriateness  of  initial  lease  periods  longer  than  5  years  and  on  the 
need,  if  any,  for  lease  tracts  larger  than  5,760  acres.   Such  comments 
should  describe  whv  sucb  mcdif ications  would  be  appropriate  and  identify 
where  such  r.cdif icatior.?  should  be  applied.   Thiose  making  comments  are 
requested  to  mark  the  area  on  the  standard  Call  for  Information  Map 
discussed  above. 

Indications  of  interest  and  coiiments  must  be  submitted  in  envelopes  labeled 
"Indications  of  Interest  for  Leasing  in  the  Outer  Continental  Shelf,  North 
Atlantic,"  or  "Comments  on  Leasing  in  the  Outer  Continental  Shelf,  North 
Atlantic,"  as  appropriate,  no  later  than  30  days  following  publication  of 
this  document  in  the  Federal  Register.  They  must  be  submitted  to  the 
Regional  Karaeer,  Atlantic  DCS  Region,  Minerals  Management  Service,  1951 
Kidwell  Drive'i  Suite  601,  Vienna,  Virginia  22180.  A  copy  should  be  sent 
to  the  Chief,  Offshore  Resource  Evaluation  Division,  Minerals  Management 
Service,  12203  Sunrise  Valley  Drive,  Mail  Stop  643,  Reston,  Virginia 
22091. 

Final  delineation  of  the  area  for  competitive  bidding  will  be  made  only  at 
a  later  date  after  compliance  with  established  departmental  procedures,  all 
requirements  of  the  National  Environinental  Policy  Act  of  1969,  and  the  OCS 
Lands  Act,  as  amended. 

A  final  Notice  of  Sale,  detailing  areas  to  be  offered  for  competitive 
bidding,  will  be  published  in  the  federal  Register  stating  the  conditions 
and  terms  for  leasing  and  the  place,  date,  and  hour  at  which  bids  will  be 
received  and  opened. 


y^ 


Date: 


////?/r> 


Director,  Mirfefals/rtanagement  Service 
Harold  Dolev 


Approved 


^ 


,//./^->-)  [q  ■  ^AJX 


''■4t- 


.L^ 


Sec  retary  ofthe_ln_tfiXior 
James  G.  Watt 
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ATLANTIC  OCS  REGION 
NEW  YORK  OCS  OFFICE 
MINERALS  MANAGEMENT  SERVICE 
DEPARTMENT  OF  THE  INTERIOR 


PROPOSED  NO.  ATLANTIC 
SALE  N0.82 

?      CALL  FOR  INFORMATION 

Legervd 
"1         Planning  Area  Boundary 

^   Area  of  Geologic 
Potential  (MMS) 


(ra  Doc  82-31986  Filed  11-22-82:  8:45  am| 
BILUNO  CODE  4310-««R-C 
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UNITED   STATES 
DEPARTMENT  OF  THE  INTERIOR 
MINERALS  MANAGEMENT  SERVICE 


4310-MR 


Southern  California  0\ater  Continental  Shelf 
Sale  No.  80 
Call  for  Information  for  Oil  and  Gas  Leasing 


Purpose  of  Call 

The  purpose  of  the  Call  is  to  assist  the  Secretary  of  the  Interior  in 
carrying  out  his  responsibilities  under  the  Outer  Continental  Shelf 
(OCS)  Lands  Act  (43  U.S.C.  1331-13A3),  as  amended  (92  Stat.  629). 
Potential  bidders  are  requested  to  outline  broad  areas  where  they  believe 
hydrocarbons  may  occur  or  where  they  have  an  interest  in  leasing  offshore 
Southern  California.  The  Secretary  is  also  requesting  comments  from  all 
interested  parties — Federal,  State,  and  local  governments,  environmental 
groups,  the  general  public,  and  potential  bidders — on  possible  environmental 
effects  and  use  conflicts  in  the  Call  area,  and  on  the  appropriateness  of 
Initial  lease  terms  longer  than  5  years  and  lease  tracts  larger  than  5,760 
acres  (2,331  hectares). 

Use  of  Information  from  Call 


Information  submitted  in  response  to  this  Call  will  be  considered  in 
selecting  the  areas  of  hydrocarbon  potential  to  be  proposed  for  leasing  and 
analyzed  in  the  environmental  Impact  statement  (EIS)  as  the  proposed  Federal 
action.  This  information  will  also  be  used  in  identifying  alternatives  to 
the  proposed  action.   Comments  received  on  possible  environmental  effects 
and  use  conflicts  may  be  used  in  the  analysis  of  local  environmental 
conditions  within  the  Call  area  so  that  the  potential  effects  of  oil  and  gas 
exploration  and  development,  other  than  the  benefits  accruing  to  the  Nation 
as  a  result  of  Inventorying  and  producing  oil  and  gas,  can  be  assessed. 
These  comments  may  also  be  useful  in  developing  special  lease  terms  and 
conditions  designed  to  assure  safe  offshore  operations.  Comments  submitted 
regarding  length  of  lease  term  and  size  of  lease  tract  may  be  used  In  the 
assessment  of  the  appropriate  initial  lease  term  and  appropriate  tract 
size,  pursuant  to  section  8  of  the  OCS  Lands  Act,  as  amended  (A3  U.S.C. 
1337). 


Description  of  Area 

The  general  area  of  this  Call  is  offshore 
Conception  and  the  U.S. -Mexico  Border.   Th 
Leasing  Map,  Channel  Islands  Area  Map  No. 
Channel  Ecological  Preserve  (includes  the 
Is  excluded  from  this  Call.   In  addition. 
Islands  National  Marine  Sanctuary  is  also 
Indications  of  interest  and  conments  may  b 
the  boundaries  of  the  Call.  Boundaries  of 
the  end  of  this  Call. 


Southern  California  between 'Point 
e  area  shown  on  official  OCS 
6B,  known  as  the  Santa  Barbara 
Federal  Preserve  and  Buffer  Zone) 
the  area  within  the  Channel 
excluded  from  this  Call, 
e  considered  for  any  area  within 
the  Call  are  shown  on  the  map  at 


JM! 


The  following  list  identifies  the  Official  Protraction  Diagrams  and  leasing 
maps  included  in  this  Call.  The  diagrams  may  be  purchased  from  the  Regional 
Manager,  Pacific  OCS  Region,  1340  W.  6th  Street,  Room  200,  Los  Angeles, 
CA  90017. 


Kap/Protraction  No, 
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6A  (Excluding  the  blocks  vithin  the 


Chan 


nel  Islands  Nat: 


.or.a. 


Sanctuary) 


Latest  Approval 
or  Revision  Date 


7/24/67 


1- 


Cost 


$1  .or 
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63  (Excluding  the  blocks  within  the 
Channel  Islands  National  Marine 
Sanctuary  and  the  blocks  in  the 
Santa  Barbara  Ecological  Preser-ve; 


7/24/67 


$1.00 


60 


6D 


6E 


_;  n 


San  Lxecence 


it.   L .-; 


lusrinexi 


.11 


>an! 


vC Sci  - s -.an'. 


KH  il-a.  Tin 


0-f: 


hUbin 


B/B/ee 


8/8/66 


9/27/77 

12/12/79 

12/12/79 

12/12/79 

3/26/76 


$2.00 
$1.00 
$1.00 
$2.00 
$2.00 
$2.00 


$2.00 


$2.00 


^.r.at  rcrti-'jn  cr  '. c 
Inscrucricr.s  or.  Call 


h  of  N.796.   (Blocks  485  to  995) 


Indications  ci  ir.teres' 
areas  included  in  tr.e  : 


rscribed  above . 


I'Se 


:r  z-ze-z-^al   bidders  should  be  limited  to  the 

:i3l  :r-:racrion  Diagrams  and  leasing  naps 
cica:irg  interest  are  requested  to  do  so  on  a 

standard  Call  for  Ir:  ::rra:i:r.  Map,  available  free  from  the  Regional  Manager, 
Pacitic  CCS  Regicn ,  at  tr.e  ac-iress   stated  :-.  tr.e  second  paragraph  under 
"Description  of  Area,"  telep'rcr.e  CIS'  tS8-7234.   This  map  shows  the  Call 
area  and  highlights  the  area  icentitied  bv  t'^.e  Minerals  Management  Service 
i>e-'.S)  as  having  pctential  fcr  the  distcverv  c :  cil  and  gas.   Respondents 
may  suggest  areas  cf  ccter.tial  interest  -within  or  beyond^  those  identified  by 
MMS.   Although  individual  ir.dicaticns  :f  interest  are 'considered  to  be*' 
privileged  and  ccntidential  ir.f crriaticr. ,  tbe  r,ar.e?  cf  persons  or  entities 
indicating  interest  or  sabrittir.g  ccr^er.t^  vill  ^^^  cf  public  record. 


Respondents  are  requested  to  rank  areas  acccrdir.g  t.  mcri:-.- 
(e.g.,  priority  1,  2,  and  3K  Priority  inf orr.at icr.  bv  co~rar 
confidential,  and  vill  be  used  as  a  criterion  in  ceterr,ini-r 
identification.  If  a  cotr.pany  does  net  chcose  tc  assign  a  pr: 
nominations,  those  areas  delineated  will  be  assigned  a  -eciur, 
nomination. 


c  :  :  "  :  e  r  e  s  t 

V  ■-  1  _  *  ::,  e    fi  e  x  d 

^   .  C'   i. ;  1  c  i;* 

c  r  1 1 ":  t  :■  1 1  s 
,  or  r r  1  -:•  r  i  t  v  2 
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In  addition  to  indications  of  interest,  we  are  seeking  comments  from  all 
interested  parties  about  particular  geological,  environmental,  biological, 
archaeological,  socioeconomic  conditions  or  problems,  or  other  information 
which  might  bear  upon  potential  leasing  and  development  of  particular  areas. 
Comments  should  preferably  address  broad  areas,  but  may  be  restricted  to 
designated  blocks  of  particular  concern. 

Comments  are  also  being  sought  from  all  interested  parties  on  the 
appropriateness  of  initial  lease  periods  longer  than  5  years,  and  on  the 
need,  if  any,  for  lease  tracts  larger  than  5,760  acres  (2,331  hectares). 
Such  comments  should  describe  why  Such  modifications  would  be  appropriate 
and  identify  where  such  modifications  should  be  applied.   Those  making 
comments  are  requested  to  mark  the  area  on  the  standard  Call  for  Information 
Map  discussed  above. 

Indications  of  interest  and  comments  must  be  submitted  no  later  than  30  days 
following  publication  of  this  document  in  the  Federal  Register  in  envelopes 
labeled  "Indications  of  Interest  for  Leasing  in  the  Outer  Continental  Shelf, 
Southern  California"  or  "Comments  on  Leasing  in  the  Outer  Continental  Shelf, 
Southern  California,"  as  appropriate.   They  must  be  submitted  to  the  Regional 
Manager,  Pacific  OCS  Region,  at  the  address  stated  in  the  second  paragraph 
under  "Description  of  Area."  A  copy  should  be  sent  to  the  Chief,  Offshore 
Resource  Evaluation  Division,  Minerals  Management  Service,  12203  Sunrise 
Valley  Drive,  Mail  Stop  643,  Reston,  Virginia  22091. 

Final  delineation  of  the  area  for  competitive  bidding  will  be  made  only 
at  a  later  date  after  compliance  with  established  departmental  procedures, 
all  requirements  of  the  National  Environmental  Policy  Act  of  1969,  and  the 
Outer  Continental  Shelf  Lands  Act,  as  amended.   A  final  Notice  of  Sale, 
detailing  areas  to  be  offered  for  competitive  bidding,  will  be  published  in 
the  Federal  Register  stating  the  conditions  and  terms  for  leasing  and  the 
place,  date,  and  hour  at  which  bids  will  be  received  and  opened. 


Date: 


NOV    1  7  t9W 


Dljrfect"br,  Minerals  Management  Service 
Harold  Jroley 


Secretary  of  the  Interior 
James  G.   Watt 
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Minerals  Management  Service 

Oil  and  Gas  and  Sulphur,  Operations  in 
the  Outer  Continental  SheH 

agency:  Minerals  Management  Service 
U.S.  Department  of  the  Interior. 
action:  Notice  of  the  receipt  of  a 
proposed  development  and  production 
plan. 

SUMMARY:  Notice  is  hereby  given  that 
Getty  Oil  Company  has  submitted  a 
Development  and  Production  Plan 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS-G  4493,  Block  17. 
Chandeleur  Area,  offshore  Louisiana. 

The  purpose  of  this  Notice  is  to  inform 
the  public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  Plan  and 
that  it  is  available  for  public  review  at 
the  Office  of  the  Minerals  Manager.  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service.  3301  North 
Causeway  Blvd..  Room  147,  Metairie, 
Louisiana  70002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Minerals  Management  Service,  Public 
Records.  Room  147.  open  weekdays  9 
a.m.  to  3:30  p.m..  3301  North  Causeway 
Blvd..  Metairie.  Louisiana  70002,  Phone 
(504)  837^720,  Ext.  226. 
SUPPLEMENTARY  INFORMATION:  Revised 
rules  governing  pra.-tices  and 
procedures  under  which  the  Miner4ls 
Managemen!  Service  makes  information 
contained  in  Development  and 
Production  Plans  available  to  affer'ed 
States,  executives  of  affected  loc.!l 
governments,  and  other  in*eres!c-d 
parties  became  eifective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  a  revised 
§  250.34  of  Title  30  of  the  Code  of 
Federal  Regulations. 

DntpH:  Nnvemh.T  \i.  1982.        I 

John  L.  Rankin, 

Actirifi  Minerals  Manager,  Gulf  of  Mexico 
OCS  Region. 

|FR  Do.:  82-JT»S  Filed  11-22-82;  8:45  ami 
BILUNQ  CODE  4310-31-M 


National  Park  Service 


I 


National  Register  ot  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  foliowins  properties 
being  considered  for  iistinsj  in  the  National 
Register  were  received  by  the  National  Park 
Service  before  November  12.  1982.  Pursudnt 
to  5  60.13  of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluaton  may  be  forwarded  to 
the  National  Register.  .Nationnl  Park  Service, 


I'  S  Department  of  the  Interior.  Washington, 

Df'  20243.  Written  comments  should  be 

submitted  by  December  8,  1982. 

Carol  D.  Shull. 

Cbie  f  of  Registration,  National  Register. 

ARKANSAS 

Ashley  County 

Portland.  Dean  Hous"  (Thompson,  Charles  L. 

Design  Collectmn  TRJ.  Off  US  165 
Portland.  Pu^h  House  IThvmpson.  Charles  L, 

Design  Collection  TRj.  Off  US  165 

Chicot  County 

Demiott,  Walker  House  (Thompson,  Charles 
L.  Design  Collection  TRJ.  606  Main  St. 

Clark  County 

,\rkadelphia.  Domestic  Science  Building 
(Thompson,  Charles  L,  Design  Collection 
TRj.  11th  and  Haddock 

Colombia  County 

Masjnolia.  Columbia  County  /ail  (Thompson, 

Charles  L.  Design  CullecUon  TRJ,  Calhoun 

A  [efferson  Sts 
Magnolia,  lackson  Hall  (Thompson,  Charles 

L.  Design  Collection  TR),  Southern 

Arkansa,")  University 
Wrildo.  Bank  of  Waldo  (Thompson.  Charles 

I...  Design  Collection  TRJ,  l/jcust  and  Maim 

Sts. 

Conway  County 

Mnrrilton,  Coca-Cola  Building  (Thompson. 

Charles  L,  Design  Collection  TRJ  211  N. 

.Moose 
Morrilton,  First  National  Bank  of  .Morn/ton 

(Thompson,  Charles  L,  Design  Collection 

TRJ,  Main  at  Moose  St. 

Dallas  County 

Carthage,  Bank  of  Carthage  (Thompson, 

Charles  L,  Design  Collection  TR),  AR  229 
Fordyce,  Fordyce  Home  Accident  Ins.  Co. 

(Thompson,  Charles  L,  Design  Collection 

TRJ,  300  Main 
Fordyce,  Waters  House  (Thompson,  Charles 

L,  Design  Collection  TRj,  515  Oak  St. 

Desha  County 

Arkansas  City,  Thane  House  (Thompson. 

Charles  L„  Design  Collection  TRJ,  Levy 

and  Fir«t  Sts. 
Dumas,  Merchants  &  Farmers  Bank 

(Thompson,  Charles  L,  Design  Collection 

TRj,  Waterman  and  Main  Sts. 

Faulkner  County 

Conway,  Brown  House  (Thompson.  Charles 

L,  Design  Collection  TRj.  1604  Caldwell  St. 
Conway,  Farmers  State  Bank  (Thompson, 

Charles  L,  Design  Collection  TRJ.  1001 

Front  St. 
Conway,  First  Baptist  Church  (Thompson. 

Charles  L.  Design  Collection  TR).  Davis 

and  Robinson  Sts. 
Conway.  Fraunthal  House  (Thompson. 

Charles  L.  Design  Collection  TRj.  631 

Western 
Conway.  Galloway  Hall  (Thompson.  Charles 

L.,  Design  Collection  TR).  Hendrix  College 

Campus 
Conway.  Martin  Hall  (Thompson.  Charles  L, 

Design  Collection  TR).  Hendrix  College 

Campus 


Conway,  President's  House  (Thompson, 

Charles  L,  Design  Collection  TRJ,  Hendrix 

College  Campus 
Conway,  Smith,  S.  C,  House  (Thompson. 

Charles  L,  Design  Collection  TRJ.  1837 

Caldwell  St. 

Garland  County 

Hot  Springs,  First  Presbyterian  Church 
(Thompson,  Charles  L,  Design  Collection 
TR),  213  Whittington 

Hot  Springs,  Fordyce  House  (Thompson, 

Charles  L,  Design  Collection  TRJ.  746  Park 

Ave. 
Hot  Springs,  Interstate  Orphanage 

(Thompson,  Charles  L.  Design  Collection 

TRJ,  339  Combs 
Hot  Springs,  Park  Hotel  (Thompson.  Charles 

L,  Design  Collection  TR).  210  Fountain 
Hot  Springs,  Riviera  Hotel  (Thompson, 

Charles  L.  Design  Collection  TRJ.  719 

Central 
Hot  Springs.  St.  Luke's  Episcopal  Church 

(Thompson,  Charles  L,  Design  Collection 

TRJ.  Spring  and  Cottage  Sts. 
Hot  Springs.  Wade  Building  (Thompson, 

Charles  L.  Design  Collection  TRJ.  231 

Central 

Hempstead  County 

Hope.  Foster  House  (Thomp.ion.  Charles  L. 

Design  Collection  TR).  303  N.  Hervey  St. 
Hope,  McRae  House  (Thompson.  Charles  L„ 

Design  Collection  TR).  11 13  E.  3rd  St. 

Hot  Spring  County 

Malvern,  Clark  House  (Thompson.  Charles 
L.  Design  Collectmn  TR).  1324  S.  Main  St. 

Malvern,  Strauss  House  (Thompson.  Charles 
L,  Design  Colle-ction  TR).  528  E.  Page  St. 

Independence  County 

Batpsville.  St.  Pau)'s  Parish  Church 

(Thompson.  Charles  L..  Design  Collection 

TR).  5th  and  .Mam 
Batesvilie,  Adier  House  (Thompson.  Charles 

L,  Design  Collection  TR).  292  Boswell  Si. 
Batesville,  Dondy  Building  (Thompson, 

Charles  L,  Design  Collection  TRJ,  154  S. 

Third 
Batesville,  Mitchell  House  (Thompson, 

Charles  L.  Design  Collection  TR).  ^^^n 

Main  Si, 

Jackson  County 

Newport,  First  Presbyterian  Church 

(Thompson.  Charies  L..  Design  Collection 

TR),  4th  and  Main  Sts. 
Newport,  Gregg  House  (Thompson.  Charles 

L.  Design  Collection  TRJ  412  Pine  St, 
Newport.  Newport  Junior  f^  Senior  High 

School  (Thompson.  Charles  L..  De.iign 

Collection  TRJ.  Remmel  Park 

Jefferson  County 

New  Gascony,  Grade  House  (Thompson. 

Charles  L.  Design  Collection  TR).  Off  AR 

88 
Pine  Bluff.  Russell  House  (Thompson. 

Charles  L,  Design  Collection  TRj.  1617  S, 

Olive  St. 
Pine  Bluff,  Austin  House  (Thompson,  Charles 

L,  Design  Collection  TRJ.  704  W.  5th  Ave. 
Pine  Bluff  Caldwell  Hall  (Thompson.  Charles 

L,  Design  Collection  TRJ.  University  Drive 
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Pine  Bluff,  Collier  House  (Thompson,  Charles 

L.  Design  Collection  TRJ,  1227  W.  5th  SL 
Pine  Bluff,  Fox  House  (Thompson,  Charles  L, 

Design  Collection  TR).  1303  S.  Olive  St 
Pine  Bluff,  Hospital  and  Benevolent  Ass'n 

(Thompson.  Charles  L,  Design  Collection 

TR).  11th  and  Cterry 
Pine  Bluff,  Howson  House  (Thompson. 

Charles  L.  Design  Collection  TR).  1700  S. 

Olive  St 
Pine  Bluff,  Hudson  House  (Titompson. 

Charles  L.  Design  Collection  TR).  304  W. 

15th  SL 
Pine  Bluff,  Johnson  House  (Thompson. 

Charles  L.  Design  Collection  TR).  315 

Martin  St. 
Pine  Bluff,  Katzenstein  House  [Thompson. 

Charles  L.  Design  Collection  TR).  902  W 

5th  St. 
Pine  Bluff,  Puddephatt  House  (Thompson, 

Charles  L,  Design  Collection  TR).  1820  S. 

Olive  St 
Pine  Bluff.  Temple  House  (Thompson. 

Charles  L.  Design  Collection  TR).  1702  S. 

Oak  St 

Johnson  County 

Clarksville,  Davis  House  (Thompson.  Charles 

L.  Design  Collection  TR).  212  Fulton  St 
Clarksville.  Dunlap  House  (Thompson. 

Charles  L.  Design  Collection  TR).  101 

Grand  view 
Clarksville,  McKennon  House  (Thompson. 

Charles  L.  Design  Collection  TR).  115 

Grandview 

iee  County 

Marianna,  McClintock  House  (Thompson, 
Charles  L.  Design  Collection  TRl.  43 
Magnolia 

Lunoke  County 

Lonoke.  Eagle  House  (Thompson,  Charles  L, 

Design  Collection  TRl.  217  Ash  St 
t.onoke,  Shull  House  (Thompson.  Charles  L. 

Design  Collection  TR).  418  Park 
Lonoke,  Trimble  House  (Thompson.  Charles 

L.  Design  Collection  TR).  518  Center  St. 
Lonoke,  Walls  House  (Thompson.  Charles  L. 

Design  Collection  TR),  406  Jefferson  St 
Lonoke,  Wheat  House  (Thompson.  Charles 

L.  Design  Collection  TRJ.  600  Center  St. 

Miller  County 

Texarkana.  First  Methodist  Church 

(Thompson.  Charles  L,  Design  Collection 

TRJ,  400  R  6th 
Texarkaoa.  Kittrell  House  (Thompson. 

Charles  L,  Design  Collection  TRJ  1103 

Hickory  St 

Monroe  County 

Brinkley,  Gazzola  and  Vaccaro  Building 

(Thompson,  Charles  L,  Design  Collection 

TRJ  131-133  W.  C>'prpss 
Brinkley,  Lo  Beele  House  (Thompson. 

Charles  L.  Design  Collection  TR),  312  New 

York  Ave. 
Clarendon.  Merchants  and  Planters  Bank 

(Thompson,  Charles  L.  Design  Collection 

TRJ  214  Madison 

Nevada  County 

Prescott,  Semis  Florist  Shop  (Thompson, 
Charles  L.  Design  Collection  TRJ  117  E. 
Second 


Prescott,  McRae.  D.  L.  House  (Thompson. 

Charles  L,  Design  Collection  TRJ  424  E. 

MainSt 
Prescott,  McRae.  T.C.,  House  (Thompson. 

Charles  L.  Design  Collection  TRJ  506  E. 

Elm  St 

Phillips  County 

Helena,  White  House  IThompson,  Charles  L. 
Design  Collection  TRJ  1015  Perry  St. 

Prairie  County 

Des  Arc,  Bethel  House  (Thompson,  Charles 
L,  Design  Collection  TR/.  Erwin  and  2nd 
Sts. 

Pulaski  County 

Little  Rock,  .M-Amin  Temple  (Thompson. 

Charles  L.  Desjgn  CoHectmn  TR).  2100 

Main  St. 
Little  Rock,  Associated  Reformed 

Presbyterian  Church  (Thompson.  Charles 

L.  Design  Collection  TR).  3323  W.  12th 
Little  Rock,  BPOEE.'ks  Club  [Thompson. 

Charles  L.  Design  Collection  TR).  4th  and 

Scott  Sts. 
Little  Rock.  Back  House  (Thompson.  Charies 

L.  Design  Collection  TR),  1523  Cumberland 

St. 
Little  Rock.  Baer  House  [Thompson,  Charles 

L.  Design  Collection  TR).  1010  Rock  St 
Little  Rock,  Beyerlein  House  (Thompson. 

Charles  L.  Design  Collection  TRJ  412  W 

14th  St. 
Little  Rock,  Boone  House  (Thompson, 

Charles  L.  Design  Collection  TR).  4014 

Lookout 
Little  Rock,  Bush  House  (Thompson,  Charles 

L.  Design  Collection  TR),  1516  Ringn  St. 
Little  Rock.  Central  Presbyterian  Church 

(Thompson.  Charles  L.  Design  Collection 

TR).  1921  Arch 
Little  Rock.  Cornish  House  (Thompson. 

Charles  L,  Design  Collection  TRJ  1800 

Arch  St 
Little  Rock,  Croxson  House  (Thompson. 

Charles  L.  Design  Collection  TRl.  1W1 

Gaines  St. 
Little  Rock.  Darragh  House  (Thompsun. 

Charles  L.  Design  Collect lun  TRJ  2412 

Broadway 
Little  Rock,  Dunaway  House  [Thompson. 

Charles  L.  Design  Collection  TRJ  2022 

Battery 
Little  Rock,  England  House  (Thcnpson. 

Charles  L.  Design  Collection  TR).  21 21 

Arch  St. 
Little  Rock.  Farrell  House  (Thompson. 

Charles  L.  Design  Collection  TRJ  2111 

Louisiana 
Little  Rock,  Farrell  Hffuse  (Thompson, 

Charles  L,  Design  Collection  TR).  2115 

Louisiana 
Little  Rock,  Farrell  House  (Thompson. 

Charles  L,  Design  Collection  TRJ  2121 

Louisiana 
Littlp  Rock,  Fletcher  House  (Thompson, 

Charles  L,  Design  Collection  TR).  909 

Cumberland  St 
Little  Rock.  Florence  Crittenton  Home 

(Thompson.  Charles  L.  Design  Collection 

TRJ  3600  W.  11th  St. 
Ijttle  Rock.  Forrey-Smith  Apartments 

(Thompson.  Charles  L,  Design  Collection 

TRJ  10717  W.  4th  St 


Little  Rock.  ForreySmilh  Apartments 

(Thompson,  ChaHes  L,  Design  Collection 

TRl.  409  Ringo  St. 
Little  Rock,  Forrey-Smith  .Apartments 

[Thompson.  Charles  L.  Design  Collection 

TRl.  1019  W.  4th  St 
Little  Rock.  Frauenthal  House  (Thorr.p'ion. 

Charles  L.  Design  Collection  TRj.  2008 

Arch  St. 
Little  Rock.  F.Tnch-Engln::d  House 

[Thompson.  Charles  L.  Des-gn  CoUcction 

r/?;,  1700  Broadway 
Little  Rock.  Hall  House  (Thompson.  Charles 

L.  Design  Collection  TRj.  32  EdsehiU 
LiHic  Rock,  Hardy  House  lTh.:nipKon. 

Churles  L.  Design  Collection  TRl.  2400 

Broadway 
Lit'ip  Rock.  Henley  and  Roth  Mortuary 

Building  (Thompson.  ChaHes  L.  Design 

Collection  T/il  815  Main 
Little  Rock,  Hemnungi^-oy  HiKi.se  [Thompson, 

Charles  L,  Design  Collection  TR),  1720 

Arch  St 
Little  Roi.k.  Johnson  House  (Thompson. 

Charles  L.  Design  CollecUon  TRJ  514  E 

8th  St 
Little  Rock.  Johnson  House  (Thompson. 

Charles  L.  Design  Collection  TRJ  516  E. 

eihst 

Little  Rock,  Johnson  House  (Thompson. 

Charles  L.  Design  Collection  TRJ  518  E. 

8th  St 
Little  Rock.  Keith  House  (Thompson,  Charles 

L,  Design  Collection  TRJ  2200  Broadway 
Little  Rock.  Little  Rock  Boys  Club 

(Thompson.  Charles  L.  Design  Collection 

TRJ 
Little  Rock.  8th  fr  Scott  Sts. 
Little  Rock.  Marshall  House  (Thompson. 

Charles  L.  Design  Collection  TRJ  2009 

Arch  St 
Little  Rock.  McLean  House  (Thompson. 

Charles  L..  Design  Collection  TRJ  470 

Ridgpway 
Little  Rock.  Mehaffey  House  (Thompson. 

Charles  L,  Design  Collection  TRJ  2101 

Louisiana 
Little  Rock,  Mitchell  House  (Thompson. 

Charles  L.  Design  Collection  TRl  1415 

Spring  St. 
Little  RckJc  Moore  House  (Thompson. 

Charles  L.  Design  Collection  TRJ  20 

Armistead 
Little  Rock.  Mount  Holly  Mausoleum 

(Thompson.  Charles  L.  Design  Collection 

TRl  12th  and  Broadway 
Little  Rock.  .\ash  House  (Ihompson.  Charles 

I. .  D'sign  Collection  TRJ  601  Rock  St 
I.iltie  Rock,  Sn.^h  Hoi.se  (Thompson.  Charles 

L.  Design  Collection  TR).  409  E  6th  St. 
Little  Rock,  Re  id  House  (Thompson.  Charles 

L..  Design  Collection  TR).  1425  Kavunau^h 

St. 
l.itde  Rock.  Re.nmel  Apa.-tments  [Thompson. 

Charles  L.  Design  Collection  TR).  1704- 

i:'rj6Spnng  St. 
Little  Rock.  Remme!  .-Xportwcnts  (Thompson. 

Charles  L.  Design  Collection  TRJ  1708- 

1710  Spring  St 
Little  Rock,  Remmel  Apartments  (Thompson. 

Charles  L.  Design  Collection  TRl.  409-411 

W.  17th  St, 
Little  Rock.  Remmel  Flats  (Thompson. 

Churles  L.  Design  Collection  TRJ  1700- 

1702  Spring  St 
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Little  Rock,  Retan  House  (Thompson,  Charles 

L.  Design  Collection  TRJ.  2510  Broadway 
Little  Rock,  Rogers  House  [Thompson. 

Charles  L.  Design  Collection  TRJ.  400  W. 

18th  St. 
Little  Rock,  Roselawn  Memorial  Park 

Gatehouse  (Thompson.  Charles  L,  Design 

Collection  TR),  2801  Asher 
Little  Rock,  Safferstone  House  (Thompson, 

Charles  L.  Design  Collection  TRJ.  2205 

Arch  St. 
Little  Rock,  Sanders  House  (Thompson, 

Charles  L,  Design  Collection  TR).  2100 

Gaines  St. 
Little  Rock,  Schaer  House  (Thompson, 

Charles  L.  Design  Collection  TRJ.  1862 

Arch  St. 
Little  Rock,  Skillem  House  (Thompson, 

Charles  L.  Design  Collection  TRJ.  2522 

Arch  St. 
Little  Rock,  Snyder  House  (Thompson. 

Charles  L.  Design  Collection  TR}.  4004  S. 

Lookout 
Dttle  Rock.  St.  Edwards  Church  (Thompson. 

Charles  L,  Design  Collection  TRJ.  823 

Sherman 
Little  Rock,  Stewart  House  (Thompson, 

Charles  L.  Design  Collection  TR),  1406 

Summit  St. 
Little  Rock,  Thurston  House  (Thompson. 

Charles  L,  Design  Collection  TRJ  923 

Cumberland  St. 
Little  Rock,  Turner  House  (Thompson. 

Charles  L.  Design  Collection  TR).  1701 

Center  St. . 
Little  Rock,  Vanetten  House  (Thompson, 

Charles  L,  Design  Collection  TR),  1012 

Cumberland 
Little  Rock,  Vaughan  House  (Thompson. 

Charles  L.  Design  Collection  TR),  22m 

Broadway 
Little  Rock,  Winfield  Methodist  Church 

(Thompson,  Charles  L,  Design  Collection 

TR),  1601  Louisiana 
North  Little  Rock  vicinity.  Immaculate  Heart 

of  Mary  Church  (Thompson.  Charles  L, 

Design  Collection  TRJ,  N.  of  North  Little 

Rock  off  AR  365 
North  Little  Rock.  North  Little  Rock  Post 

Office  (Thompson.  Charles  L.  Design 

Collection  TR).  420  N.  Main  St 

Sebastian  County 

Ft.  Smith,  Christ  The  King  Church 
(Thompson.  Charles  L.  Design  Collection 
TR).  Greenwood  Ave.  at  S.  S  St. 

St.  Francis  County 

Forrest  City,  Mann  House  (Thompson, 
Charles  L.  Design  Collection  TRI.  422 
Forest  St. 

Wheatly,  Smith  House  (Thompson.  Charles 
L,  Design  Collection  TR).  Memphis  Ave. 

Union  County 

El  Dorado,  SAU  at  El  Dorado  (Thompson, 
Charles  L.  Design  Collection  TRJ,  Summit 
at  Block  Sts. 

Washington  County 

Fayetteville,  Cornell.  Ella.  Hall  (Thompson, 
Charles  L,  Design  Collection  TRJ, 
Arkansas  Ave.  and  Maple  St. 


White  County 

Searcy,  Deener  House  (Thompson,  Charles 
L.  Design  Collection  TRJ.  310  E.  Center 
Ave. 

Searcy,  Lightle  House  (Thompson,  Charles  L. 
Design  Collection  TRJ.  605  Race  Ave. 

VVooc'ruff  County 

Augusta,  Woodruff  County  Courthouse 
(Thompson.  Charles  L.  Design  Collection 
TR).  500  .\,  3rd  St. 

CONNECTICUT 

Fairfield  County 

Darien.  Boston  Post  Road  Historic  District, 
567-728  Boston  Post  Rd.,  1-25  Brookside 
Rd..  and  45-70  Old  Kingshighway  N. 

Litchfield  County 

Bethlehem,  Bethlehem  Green  Historic 
District.  Parts  of  N.  Main  St.,  S.  Main  St., 
Edst  St.,  West  Rd.,  and  Munger  Lane 

GEORGIA 

Coffee  County 

Douglas,  Union  Banking  Company  Building, 
102  Peterson  Ave. 

Wilkes  County 

Washington,  Fitzpatnck  Hotel,  18  W.  Public 
Square 

IOWA 

Benton  County 

Vinton,  Ray.  Frank  G,  House  &  Carriage 
House,  912  First  Ave. 

Davis  County 

Bloomfield,  Wilson.  Asa.  House,  207  S. 
Washington 

Iowa  County 

Pamell  vicinity,  St.  Michael's  Church. 
Cemetery.  Rectory  and  Ancient  Order  of 
Hibernians  Hall,  E  of  Parnell  on  F  52 

Jefferson  County 

Fairfield.  Henn  Mansion  (Swing  HallJ, 
Maharishi  International  University  Campus 

Johnson  County 

Iowa  City,  Chicago.  Rock  Island  and  Pacific 
Railroad  Passenger  Station,  115  Wright  St. 

Iowa  City,  Englert-Pownall  House.  1602  N. 
Dubuque  St. 

Marion  County 

Pella.  Scholte.  Dominie  Henry  P.,  House,  739 
Washington  St. 

Muscatine  County 

Muscatine,  Fuller.  W.  Joseph,  House,  1001 
Mulberry  Ave. 

Pottawattamie  County 

Hancock,  Hancock  Savings  BanJi,  311  Main 
St. 

LOUISIANA 

East  Feliciana  Parish 

Clinton  vicinity.  Avondale  Plantation  Home, 
E  of  Clinton  off  LA  10 


MASSACHUSETTS 

Hampden  County 

Springfield,  Apremont  Triangle  Historic 

District  (Downtown  Springfield  MRA),  Jet. 

Pearl,  Hiliman,  Bridge,  and  Chestnut 
Springfield,  Bangs  Block  (Downtown 

Springfield  MRA).  1119  Main  St. 
Springfield,  Baystate  Corset  Block 

(Downtown  Springfield  MRAJ,  395-405 

Dwight  St.  and  99  Taylor  St. 
Springfield,  Bicycle  Club  Building 

(Downtown  Springfield  MRA),  264-270 

Worthington  St. 
Springfield,  Burbach  Block  (Downtown 

Springfield  MRA),  1113-1115  Main  St. 
Springfield,  Carlton  House  Block  (Downtown 

Springfield  MRA),  9-13  Hampden  St 
Springfield,  Chapin  National  Bank  Building 

(Downtown  Springfield  MRA),  1675-1677 

Main  St. 
Springfield,  Colonial  Block  (Downtown 

Springfield  MRA),  1139-55  Main  St 
Springfield.  Cutler  and  Porter  Block 

(Downtown  Springfield  MRA),  109  Lyman 

St 
Springfield,  Downtown  Springfield  Railroad 

District  (Downtown  Springfield  MRAJ, 

Roughly  bounded  by  Lyman,  Main,  Murray, 

and  Spring  Sts. 
Springfield,  Driscoll's  Block  (Downtown 

Springfield  MRA).  211-13  Worthington  St. 
Springfield,  Fitzgerald's  Stearns  Square 

Block  (Downtown  Springfield  MRA),  300- 

308  Bridge  St 
Springfield,  French  Congregational  Church 

(Downtown  Springfield  MRA).  33-37  Bliss 

St 
Springfield,  Fuller  Block  (Downtown 

Springfield  MRAJ.  1531-1545  Main  St. 
Springfield,  Guenther  Sr  Handel's  Block 

(Downtown  Springfield  MRA).  7-9 

Stockbridge  St 
Springfield,  Hampden  Savings  Bank 

(Downtown  Springfield  MRA),  1665  Main 

St 
Springfield,  Haynes  Hotel  Waters  Building 

(Downtown  Springfield  MRA).  1386-1402 

Main  St 
Springfield,  HenJting  Hotel  and  Cafe 

(Downtown  Springfield  MRA).  15-21 

Lyman  St 
Springfield.  Hibernian  Block  (Downtown 

Springfield  MRAJ  345-349  Worthington  St. 
Springfield,  Kellogg's  Envelope  Block 

(Downtown  Springfield  MRA),  338-344 

Worthington  St, 
Springfield,  Mcintosh  Building  (Downtown 

Springfield  MRA),  158-64  Chestnut  St 
Springfield.  McKinney  Building  (Downtown 

Springfield  MRAJ,  1121-27  Main  St 
Springfield,  Milton-Bradley  Company 

(Downtown  Springfield  MRAJ,  Park,  Cross, 

and  Willow  Sts. 
Springfield,  Morgan  Block  (Downtown 

Springfield  MRA),  313-333  Bridge  St. 
Springfield,  Old  Post  Office  (Downtown 

Springfield  MRA),  442  Dwight  St. 
Springfield.  Olmsted/Hixon/ Albion  Block 

(Downtown  Springfield  MRA).  1645-1659 

Main  St. 
Springfield,  Patton  Building  (Downtown 

Springfield  MRA).  15-19  Hampden  St 
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Springfield  Ration  and  Loomis  Block 

(Downtown  Springfield MRA).  1628-40 

Main  St. 
Springfield.  Produce  Exchange  Building 

(Downtown  Springfield  MRA],  194-206 

Chestnut  and  115-125  Lyman  St. 
Springfield,  Redding  Building  (Downtown 

Springfield  MRA).  143-147  State  SL 
Springfield,  Smith  Carriage  Company  District 

(Downtown  Springfield  MRA),  Bounded  by 

Main,  Peabody,  Willow,  and  Park  Sts.  (both 

sides). 
Springfield,  Smith's  Building  (Downtown 

Springfield  MItA).  201-207  Worthington  St. 
Springfield,  Springfield  District  Couri 

(Downtown  Springfield  MRA).  1600  E. 

Columbus  Ave. 
Springfield,  Springfield  Fire  &  Marine 

Insurance  Co.  (Downtown  Springfield 

M/L4y,  195  State  St. 
Springfield.  Springfield  Steam  Power 

Company  BlocJf  (Downtown  Springfield 

MRA).  51-59  Taylor  St. 
Springfield,  St.  foseph's  Church  (Downtown 

Springfield  MRA).  Howard  St.  and  E. 

Columbus  Ave. 
Springfield,  Stacy  Building  (Downtown 

Springfield  MRA).  41^  Taylor  St 
Springfield,  Stearns  Building  (Downtown 

Springfield  MRA).  289-309  Bridge  SL 
Springfield,  Trinity  BlocJi  (Downtown 

Springfield  MRA).  266-84  Bridge  St. 
Springfield,  United  Electric  Co.  Building 

(Downtown  Springfield  MRA).  73  State  St. 
Springfield,  WCA  Boarding  House 

(Downtown  Springfield  MRA).  19  Bliss  St. 
Springfield,  Walker  Building  (Downtown 

Springfield  MRA).  1228-1244  Main  St. 
Springfield.  Wells  Block  (Downtown 

Springfield  MRA).  250-264  Worthington  St. 
Springfield.  Whitcomb  Warehouse 

(Downtown  Springfield  MRA).  32-34 

Hampden  St. 
Springfield,  Willy's  Overland  Block 

(Downtown  Springfield  MRA).  151-157 

Chestnut  and  10-20  Winter  Sts. 
Springfield,  Worthy  Hotel  (Downtown 

Springfield  MRA).  1571  Main  St. 

MICHIGAN 

Monroe  County 

Monroe,  River  Raisin  Battlefield  Site 
120MR227).  Bounded  by  River  Raism. 
Detroit  Ave.,  Mason  Run,  and  S  at  Noble 
Ave. 

Wayne  County 

Dearborn,  Dearborn  Inn  and  Colonial  Homes. 

20301  Oakwood  Blvd. 
Detroit,  Cass  A  venue  Methodist  Episcopal 

Church,  3901  Cass  Ave. 

NEW  YORK 

New  York  County 

New  York,  Chelsea  Historic  District 
(Boundary  Increase).  Roughly  W.  22  to  W. 
23  STb.  and  8th  to  10th  Aves. 

OKLAHOMA 

Delaware  County 

Grove,  Corey  House/Hotel.  N.  Main  at  2nd 
St. 

Rogers  County 

Chelsea,  Hague  House.  1001  S.  Olive  St. 


Oologah,  Oologah  Pump,  Maple  and 
Cooweescoowee  Sta. 

Tulsa  County 

Tulsa,  SL  John  Vianney  Training  School  for 
Girls.  4001  E.  101  St  St. 

PENNSYLVANIA 

Berks  County 

Birdsboro,  St  Michael's  Protestant  Episcopn! 
Church,  Parish  House  and  Rectory.  -Mill 
and  Church  Sts. 

TENNESSEE 

Shelby  County 

Memphis,  Tennessee  Trust  Building.  81 
Madison  Ave. 

UTAH 

Scin  [linn  County 

Bluff.  Scorup,  John  Albert,  House,  UT  47 

VERMONT 

Chittenden  County 

Burlington.  Champlain  Schonl.  m)9  Pine  St. 
Burlington,  Welis-lockson  Carnage  House 

Complex.  192-194  JaiJcson  Court  and  .H~0 

Maple  St. 
Charlotte,  Tavern  on  Mutton  Hill,  Church  Hill 

Rd. 

Windsor  County 

Btlhel,  locust  Creek  House  Complex.  VT  12 

iFR  Dor  8;.<i2n51  Fileri  11-2: -82,  8:45  am) 
BILLING  COOE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carriers;  Decision-Notice; 
Finance  Applications 

The  following  applications,  filed  on  or 
after  July  3, 1580,  seek  approval  to 
consolidate,  purchase,  merge,  lease 
operating  rights  and  properties,  or 
acquire  control  of  motor  carriers 
pursuant  to  49  U.S.C.  11343  or  11344. 
.Also,  applications  directly  related  to 
these  motor  finance  applications  (such 
as  conversions,  gateway  eliminations, 
and  securities  issuances)  may  be 
involved. 

The  applications  are  governed  by  49 
CFR  1182.1  of  the  Commission's  Rules  of 
Practice.  See  Ex  Parte  55  (Sub-No.  44), 
Rules  Governing  Applications  Filed  By 
Motor  Carriers  Under  49  U.S.C.  11344 
and  11349.  363  I.C.C.  740  (1981).  These 
rules  provide  among  other  things,  that 
opposition  to  the  granting  of  an 
application  must  be  filed  vdth  the 
Commission  in  the  form  of  verified 
statements  within  45  days  after  the  date 
of  notice  of  filing  of  the  application  is 
published  in  the  Federal  Register. 
Failure  seasonably  to  oppose  will  be 
construed  as  a  waiver  of  opposition  and 
participation  in  the  proceeding.  If  the 
protest  includes  a  request  for  oral 


hearing,  the  request  shall  meet  the 
requirements  of  Rule  242  of  the  special 

rules  and  shall  include  the  certification 
required. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1182.2.  A  copy  of  any 
application,  together  wiih  applicant's 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  applicant  of  SlO.OO.  m 
accordance  with  49  CF'R  1182.2(d) 

.•^niendnienis  to  the  request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  Jlowe\pr.  the 
Commission  may  modify  the  operating 
authority  mvolved  in  the  application  to 
conform  to  the  Commission's  policy  of 
simplifying  grants  of  operating  authority 

We  find,  with  the  exception  of  those 
applications  involving  impediments  (e  g., 
jurisdictional  problems,  unresuKcd 
fitness  questions,  questions  mvoiving 
possible  unlawful  control,  or  improper 
divisions  of  operating  rights)  that  each 
applicant  has  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  L'.S  C.  11301.  11302, 
11343.  11344,  and  11349,  and  with  the 
Commission's  rules  and  regulations,  that 
the  proposed  transaction  should  be 
authorized  as  stated  below.  Except 
where  specifically  noted  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  does  it  appear 
to  qualify  a.s  a  ma)or  regulatory  action 
under  the  Energy  Policy  and 
Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or.  if  the  application  Liter 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice.  To 
the  extent  that  the  authority  sought 
below  may  duplicate  an  applicant's 
existing  authority,  the  duplication  shall 
not  be  construed  as  conferring  more 
than  a  single  operating  right. 

Applicantis)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 

Dated:  November  17,  1962. 
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By  the  Commissioa  Heber  P.  Hardy, 
Director,  Office  of  Proceedings. 
Agatha  L  Meigeiiovich. 

Secretary. 

No.  MC-F-14979,  filed  October  19, 
1982.  LODI  TRANSPORT,  INC.  (Lodi) 
(656  Wooster  St..  Lodi.  OH  44254}— 
Purchase  (Portion) — SIGMA-4 
EXPRESS.  INC.  (Sigma-4)  (1006  East 
38th  St.,  Erie,  PA  16540). 

Lodi  seeks  authority  to  purchase  MC- 
125023  (Sub  86)  from  Sigma-4.  Condor 
Carrier,  Inc.  (Condor),  a  carrier 
operating  pursuant  to  authority  under 
Docket  Nos.  MC-138054  and  MC-144513, 
and  which  controls  Lodi  through  stock 
ownership,  and  Hamilton  W.  Lord,  Jr. 
and  Betty  Jean  Lord,  who  control 
Condor  through  stock  ownership,  seek 
to  acquire  control  of  Sigma-4'8  Sub  86 
operating  rights  through  the  transaction. 
The  Sub  86  certificate  authorizes  the 
transportation,  by  irregular  routes,  of 
general  commodities  (except  household 
goods  as  defined  by  the  Commission 
and  Classes  A  and  B  explosives), 
between  points  in  the  U.S.,  restricted  to 
traffic  originating  at  or  destined  to  the 
facilities  of  Hammermill  Paper 
Company,  Inc.  Representative:  Bradford 
E.  Kistler,  P.O.  Box  82028,  Lincoln,  NE 
68501. 

Note. — No  TA  application  has  been  filed. 

MC-F-14985,  filed  October  27,  1982. 
MILAN  EXPRESS  CO..  INC.  (MEC)  (P.O. 
Box  899,  Milan,  TN  38358)— Control  and 
Merger— MILAN  EXPRESS,  INC.  (ME); 
LEXINGTON-PARIS  MOTOR  FREIGHT, 
INC.  (L-PMF);  and  THORNE  TRUCK 
LINES,  LNC.  (Thome)  (P.O.  Box  699, 
Milan,  TN  38358).  Representative:  Henry 
E.  Seaton.  1024  Pennsylvania  Bldg.,  425 
13th  St..  N.W..  Washington,  DC  20004. 
MEC  seeks  to  acquire  all  of  the 
interstate  operating  authority  of  ME,  L- 
PMF,  and  Thome  through  merger.  The 
parties  state  that  transferors  are  now 
commonly  controlled  by  Tommy  Ross, 
who  controls  MEC  and  joins  in  this 
application  seeking  to  control  MEC 
through  the  transaction.  ME  is 
authorized  to  conduct  operations 
pursuant  to  MC-134768  and  subs 
thereunder.  Thome  conducts  operations 
pursuant  to  MC-87951  and  subs 
theretinder.  No  TA  application  has  been 
filed. 

MC-F-14972,  filed  October  8, 1982, 
MIDWEST  EMERY  FREIGHT  SYSTEM, 
INC.  (Midwest)  (5501  West  79th  Street. 
Burbank.  IL  60459}— PURCHASE 
(PORTION)— BELFORD  TRUCKING 
CO.,  INC.  (Belford)  (1759  S.W.  12th 
Street,  Ocala,  FL  32678).  Midwest  seeks 
authority  to  purchase  a  portion  of  the 
interstate  rights  of  Belford,  Midwest, 
and  in  turn,  Rentar  Industries.  Inc.,  and 
in  turn,  Ratner  Enterprises,  Inc.,  and.  in 


turn  Milton  D.  Ratner,  seek  authority  to 
acquire  control  of  said  rights  through  the 
transaction.  Belford  is  authorized  to 
operate  as  a  motor  common  carrier  in 
Certificate  No.  MC-105813  (Sub-No.  180) 
which  authorizes  the  transportation  of 
general  commodities  (except  household 
goods  and  classes  A  and  B  explosivas) 
between  points  in  Columbiana  County. 
OH,  on  the  one  hand,  and  on  the  other. 
points  in  NC,  SC,  GA  and  FL  Midwest  is 
authorized  to  operate  as  a  motor 
common  carrier  in  Certificate  No.  MC- 
114019  and  subnumbers  thereunder. 
Midwest  is  affiliated  with  (1)  Little 
Audrey's  Transportation  Co.,  Inc..  a 
motor  common  carrier  operating  under 
MC-108053;  (2)  High  Cube  Contract 
Carrier  Corp.,  a  contract  carrier 
operating  under  MC-148647;  (3)  Red 
Arrow  Heavy  Hauling,  Inc.,  a  motor 
common  carrier  operating  under  MC- 
102162,  and  (4)  Red  Arrow  Freight  Lines. 
Inc..  a  motor  common  carrier  operating 
under  MC-2226.  Representative:  Arnold 
L.  Burke,  180  N.  LaSalle  St.,  Room  3520. 
Chicago.  IL  60601.  Condition:  Rentar 
Industries,  Inc..  controls  applicant,  and 
Rentar  Enterprises,  Inc.,  controls  Rentar 
Industries,  Inc.  These  parties  are 
required  by  49  U.S.C.  11343,  to  obtain 
Commission  approval  for  control  of  the 
involved  operating  authority,  as  did 
Milton  D.  Ratner.  As  a  condition  to  our 
approval,  these  parties  each  must  file  a 
request  for  joinder  in  the  application. 

[TR  Dix.  82-32fiO-  Fufd  n-:;-8i  a-45  amj 
MLLINQ  CODE  7035-0 1-W 


Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9,  1981,  are  governed  by 
49  CFR  1160.1-1160.23  of  the 
Commission's  Rules  of  Practice.  These 
rules  were  established  in  the  Federal 
Register  of  December  31, 1980.  at  45  FR 
86771  and  redesignated  at  47  FR  49583, 
November  1, 1982.  For  compliance 
procedures,  refer  to  the  Federal  Register 
issue  of  December  3, 1980,  at  45  FR 
80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  mles  under 
49  CFR  1160.40-1160.49.  A  copy  of  any 
application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 


Findings:  With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g..  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit.  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV. 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  enviroimient  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or,  if  the 
apphcation  later  becomes  unopposed), 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

■To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract." 

Please  direct  status  inquiries  to  Team 
3.  (202)  275-5223. 

Vol.  No.  OP3-19 

Decided:  November  15, 1982. 
By  the  Commission,  Review  Board  No.  2, 
Members  Carleton,  Williams,  and  Ewing. 

MC  14955  (Sub-2),  filed  November  1, 
1982,  Applicant:  GEIGER  TRANSFER  & 
STORAGE  COMPANY,  INC..  401  NW.. 
2nd  St.,  P.O.  Box  3936.  Evansville.  IN 
47737.  Representative:  Lawrence  D, 
Miller  (same  address  as  applicant),  (812) 
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425-9027.  Transporting  suc/i 
commodities  as  are  delt  in  or  used  by 
department  stores,  between  points  in  IL. 
IN,  KY.  and  OH. 

MC  16334  (Sub-26),  filed  October  29, 
1982.  Applicant:  DEBRICK  TRUCK  LINE 
COMPANY,  P.O.  Bos  421,  Paola,  KS 
66071.  Representative:  John  T.  Pruitt. 
9832  Connell.  Overland  Park,  KS  66212, 
(913)  888-3386.  Transporting  metal 
products,  between  points  in  AL.  CA,  CO. 
GA,  IL.  IN,  MA.  MD,  MI.  MO.  NC.  NY, 
OH,  PA.  TX.  UT,  VA  and  WA.  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI). 

MC  107515  (Sub-1426),  filed  November 
1. 1982.  Applicant:  RTC 
TRANSPORTATION,  INC.,  P.O.  Box 
308,  Forest  Park,  GA  30050. 
Representative:  Bruce  E.  Mitchell,  3390 
Peachtree  Rd..  NE.,  Suite  520,  Atlanta, 
GA  30328.  (404)  262-7855.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.,  under  continuing  contracts(s) 
with  Lykes  Pasco  Corp.  of  Dade  City.  FL. 

MC  121814  (Sub-2),  filed  November  1, 
1982.  Applicant:  TUR.NPIKE  TRANSIT, 
LNC,  2943  N.  Toledo,  Tulsa.  OK  74115. 
Representative:  William  P.  Parker,  P.O. 
Box  54657,  Oklahoma  City,  OK  73154 
(405)  424-3301.  Transporting  ^enfira/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
OK,  on  the  one  hand,  and.  on  the  other, 
points  in  AR.  CO,  KS,  LA,  NM,  OK,  and 
TX. 

MC  136234  (Sub-7),  filed  November  1, 
1982.  Applicant:  BURKHART 
ENTERPRISES.  INC..  Box  6131.  Asbury 
Rd..  Knoxville,  TN  37914. 
Representative:  Ray  T.  Burkhart,  [r. 
(same  address  as  applicant)  (615)  523- 
6157.  Transporting  commodities  in  bulk 
and  those  commodities  which  because 
of  their  size  or  weight  require  the  use  of 
special  handling  or  equipment,  between 
points  in  TX,  OK  and  KS,  on  the  one 
hand,  and,  on  the  other,  those  points  in 
the  U.S.  on  and  east  of  a  line  beginning 
at  the  mouth  of  the  Mississippi  River, 
and  extending  along  the  Mississippi 
River  to  its  junction  with  the  western 
boundary  of  Itasca  County,  MN,  then 
northward  along  the  western  boundaries 
of  Itasca  and  Koochiching  Counties,  MN, 
to  the  International  boundary  line 
between  the  U,S.  and  Canada  (except 
NY,  CT.  MA.  VT.  NH  and  ME). 

MC  138175  (Sub-2),  filed  October  29. 
1962.  Applicant:  JOSEPH  E. 
McCartney.  22  Pier  Rd.,  Parrsboro, 
Nova  Scotia.  Canada  BOMISO. 
Representative:  Joseph  E.  McCartney 
(same  address  as  applicant)  (902)  254- 
2043.  Transporting  food  and  related 


products,  between  ports  of  entry  on  the 
International  Boundary  line  between  the 
U.S.  and  Canada,  on  the  one  hand,  and, 
on  the  other,  points  in  AL  AR,  CA,  CT, 
CO.  DE,  FL,  GA.  lA.  IL,  IN,  KS,  KY,  LA. 
ME,  MD,  MA,  MI,  MS,  MN,  MO,  NH. 
NT.  NJ.  NV,  NC,  OH.  PA.  RI,  SC,  TN, 
VT.  VA,  WL  and  WV,  under  continuing 
contract(s)  with  M.  W.  Graves  & 
Company,  Ltd.  and  Oxford  Foods,  Ltd., 
of  Nova  Scotia,  Canada. 

Note. — This  decisinn  has  been  made  in 
accordance  with  the  statutory  provisions  of 
the  Bus  Regulatory  Reform  Act  of  1982  with 
great  weight  being  given  to  the  mandates  sr' 
forth  in  the  National  Transportation  Policj'. 

MC  138505  (Sub-21),  filed  November  1, 
1982.  Applicant:  METROPOUTAN 
CO.VTRACT  SERVICES.  INC.,  6000  So. 
Ulster.  Suite  206.  Englewood,  CO  80111. 
Representative:  Joseph  E.  Rcbman,  314 
N.  Broadway,  Suite  1300,  St.  Louis.  MO 
63102  (314)  421-0845.  Transporting 
general  commodities  {except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under  a 
continuing  contract(s)  with  Central 
Hardware  Co.,  of  Bridgeton.  MO. 

MC  146885  (Sub-8).  filed  October  29, 
1982.  Applicant:  BEN  CAPOBIANCO 
TRUCKl.NG,  INC.,  P.O.  Box  43,  Fairtieid. 
OH  45014  Representative:  Jerry  B. 
Bellman,  50  W.  Broad  St..  Columbus,  OH 
43215  (614)  464-4103.  Transporting 
machinery-,  between  points  in  Shelby. 
Seneca.  Auglaize,  and  Adams  Counties. 
OH,  Rush  County,  I.N,  Morgan  County. 
-A.!.,  and  Cleveland  County,  .\"C,  on  the 
one  hand,  and,  on  the  other,  points  in 
AR  AZ,  CA.  CO,  NM,  OR,  TX,  and  UT. 

MC  146885  (S'jb-9),  filed  November  1. 
1962.  Applicant:  BEN  CAPOBIANCO 
TRUCKING,  INC.,  P.O.  Box  43,  Fairfield, 
OH  45014.  Representative:  Je.Ty  B. 
Stlimcin,  .50  West  Broad  Street. 
Columbus.  OH  43215  (614)  464-4103. 
Transporting  such  commodities  as  are 
dealt  in  or  used  by  manufacturers  and 
distributors  of  glass  containers,  (1) 
between  points  in  OH,  IN,  and  those  in 
P.'\  on  and  west  of  U.S.  Hwy  219,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S..  and  (2)  between  points  in  TX, 
IN.  OH,  CA,  CT,  GA,  MS,  and  those  m 
PA  on  and  west  of  U.S.  Hwy  219. 

MC  147974  (Sub-3),  filed  October  26. 
1982.  Applicant:  NOEL  TERRY 
BORDEN,  d.b.a.  BORDEN  AND  SONS 
CRANE  ANT)  RIGGING,  1112  E.  Service 
Rd.,  Ceres.  CA  95307.  Representative: 
Noel  Terry  Borden  (same  address  as 
appHcant)  (209)  537-5663.  Transporting 
molded  fiber  glass  pools,  between 
points  in  Santa  Clara  and  Alameda 
County.  CA.  on  the  one  hand.  and.  on 
the  other,  Portland,  OR.  and  points  in 
San  Benito.  Mendocino,  Lake,  San 


Joaquin,  Yolo,  Sacramento.  Sutter,  Place 
and  Riverside  County.  CA,  Marion.  Polk, 
and  Jack.son  County,  OR.  and  King, 
Snohomish,  and  Spokane  County,  WA. 
MC  151915  (Sub-3),  filed  November  1, 
1982,  Applicant:  KEL WORTH 
TRUCKING  CONiPANY.  INC.,  Hwy  59 
South,  Hodgen,  OK  74939. 
Rep'-esentative:  Don  A  Smith,  PO  Box 
43,  Fort  Smith,  AR  72902  (501)  782-1001. 
Transporting  clay,  concretp.  glof^s  or 
stone  products,  between  |1)  points  in 
AR,  KS,  LA,  MS,  MO,  OK,  and  TX.  on 
the  one  hand,  and,  on  the  other,  points 
in  AL.  GA.  and  TN,  and  (2)  points  in  AL. 
GA,  and  TN, 

MC  152365  (Sub-3),  filed  October  29. 
1982  App'.ica.-it:  PETROLEUM  PUMP  & 
TRANSPORT  SERVICE,  INC.,  P.O.  Box 
3803.  Odessa,  TX  79763.  Representative: 
Harry  F.  Horak,  Suite  115,  5001 
Brentwood  Stair  Rd    Fort  Worth,  TX 
76112  (817)  45:^-0804.  Transporting 
Mercer  commodities.  betv\'een  points  in 
NM,  OK  and  TX. 

MC  159815,  filed  November  1. 1982. 
Applicant:  LAUREL  PHILUPS.  d.b.a.  L. 
PHILLIPS  TRUCKING.  11570  Ponderosa 
Dr..  Fontana.  CA  92335.  Representative: 
Richard  C,  Celio.  2300  Camino  Del  Sol. 
Fullerton,  CA  92633  (714)  738-3889. 
Transporting  paper  and  paper  products. 
between  points  in  CA.  AZ,  OR,  WA. 
MT,  ID,  NV,  UT.  CO.  NT^.  TX.  OK  and 
WY. 

MC  160774  {Sub-3).  filed  November  1. 
1982.  Applicant:  TRANSCO  SERVICE, 
INC..  P.O.  Box  20133,  Phoenix.  AZ  85036. 
Representative:  David  Robinson.  2228 
W.  Northern  Ave..  Suite  B201.  Phoenix. 
AZ  85021  (602)  864-0999.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  HI). 

MC  164375.  filed  October  21.  1982. 
Applicant:  C  D  L  TRANSPORT  INC.,  8 
So  River  Rd.,  Bedford,  NH  03102, 
Representative  Robert  )  Gallagher,  1000 
Connecticut  Ave..  NW.,  Suite  1200, 
Washington.  DC-  20036  (202)  785-0024. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U  S,  (except 
AK  and  HI),  under  continuing 
contract(sj  with  LaFleur's  Trucking 
Service,  Inc  of  Bedford.  NTI. 

MC  164464.  filed  October  27,  1982. 
Applicant:  JAGTRUX.  INC,  Box  111-A. 
R  D  4,  Ehzabethtown,  PA  17022, 
Representative;  Ralph  A,  Germak,  Box 
249,  McAlisterville.  PA  17049  (717)  463- 
3686.  Transporting  wood  products, 
insulating  materials,  and  building 
materials,  between  points  in  DE.  MD, 
NJ.  NY,  NC.  OH,  PA,  VA.  WV,  and  DC. 
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MC  164475.  filed  October  29. 1982. 
Applicant:  DUANE  EAKIN  TRUCKING. 
LNC,  1740  E.  Kensington  Ave..  Salt  Lake 
City.  UT  84108.  Representative: 
Lawrence  V.  Smart,  Jr..  419  NW  23rd 
Ave..  Portland,  OR  97210  (503)  228-3755. 
Transporting  (1)  livestock,  stable 
supplies  and  equipment  used  in  the  care 
and  exhibition  of  livestock,  mascots, 
personal  effects  of  attendants,  trainers 
and  exhibitors,  and  (2)  farm  products, 
between  points  in  OR,  WA.  CA.  ID,  AZ. 
NM,  IL,  OK.  TX  and  KY. 

MC  164485,  filed  October  29, 1982. 
Applicant:  DONALD  FORCUM  AND 
HENRY  M.  STANLEY.  JR.,  A 
PARTNTRSHIP,  d.b.a.  OHIO  AUTO 
DELIVERY,  3905  Jackson  Pike,  P.O.  Box 
220,  Grove  City,  OH  43123. 
Representative:  James  R.  Stiverson,  1396 
W.  Fifth  Ave.,  P.O.  Box  12241, 
Columbus,  OH  43212  (614)  481-8821. 
Transporting  motor  vehicles,  between 
points  in  IN.  KY.  MI,  NY,  OH.  PA.  and 
WV,  on  the  one  hand,  and,  on  the  other, 
those  points  in  the  U.S.  in  and  east  of 
ND.  SD.  NE,  CO,  OK.  and  TX. 

Vol.  No.  OP3-21 

Decided:  November  15, 1982. 
By  the  Commission,  Review  Board  Nio.  2, 
members  Carletoo,  Williams,  and  Ewing. 

MC  66724  (Sub-5).  filed  November  2. 
1982.  Applicant:  FRANCOIS 
TRUCKING,  INC.,  Route  4,  Box  58, 
Centralia.  IL  62801.  Representative: 
Joseph  E.  Rebman.  314  N.  Broadway, 
Suite  1300.  St.  Louis.  MO  63102  (314) 
421-0845.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  St.  Louis, 
MO  and  points  in  IL 

MC  67234  (Sub-64),  filed  November  2. 
1982.  Applicant:  UNITED  VAN  LINES, 
INC.,  One  United  Drive,  Fenton.  MO 
63028.  Representative:  B.  W.  LaTourette, 
Jr.,  11  South  Meramec.  Suite  1400,  St. 
Louis,  MO  63105  (314)  727-0777. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (including  AK  and  HI),  under 
continuing  contract(8)  with  American 
Airlines,  Inc.,  of  Dallas,  TX. 

MC  67234  (Sub-65).  filed  November  3, 
1982.  Applicant:  UNITED  VAN  LINES, 
INC..  One  United  Drive,  Fenton.  MO 
63026.  Representative:  B.  W.  LaTo\u-ette. 
Jr.,  11  South  Meramec  Suite  140a  St 
Louis.  MO  83105  (314)  277-0777. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
conunoditiea  fai  bulk),  between  points  in 
the  U.S.  (including  AK  and  HI),  under 
continolng  contract(s)  with  Rockwell 
Intemationa],  of  Pittsburgh.  PA. 


MC  77584  (Sub-1).  filed  November  2, 
1982.  Apphcant:  GRAY  VAN  EXPRESS, 
INC.,  44  Strong  St.,  P.O.  Box  1108, 
Pittsfield,  MA  01202.  Representative: 
Joseph  B.  Carr,  Jr.,  41  State  St.,  Albany. 
NY  12207  (518)  462-7481.  Transporting 
General  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
Albany,  Schenectady,  Rensselaer  and 
Columbia  Counties,  NY,  on  the  one 
hand.  and.  on  the  other,  points  in 
Berkshire,  Hampden  and  Hampshire 
Counties,  MA. 

MC  146435  (Sub-7),  filed  November  2. 
1982.  Applicant:  SMITH  TRUCK 
BROKERAGE.  INC.,  P.O.  Box  974, 
Willmar.  MN  56201.  Representative: 
Samuel  Rubenstein,  P.O.  Box  5. 
Minneapolis,  MN  55440  (612)  542-1121. 
Transporting  food  and  related  products, 
between  points  in  the  U.S.,  (except  AK 
and  HI),  under  continuing  contract(s) 
with  Borden  Confectionary  Products  of 
Chicago,  IL  and  Frankford  Candy  and 
Chocolate  Co.,  Inc.  of  Philadelphia.  PA 

MC  149094  (Sub-4),  filed  November  2, 
1982.  Applicant:  JAMES  PRINCL,  dba. 
JAMES  PRINCL  TRUCKING.  1641 
Carole  Lane,  Green  Bay,  WI  54303. 
Representative:  Richard  A.  Westley, 
4506  Regent  St..  Suite  100,  P,0,  Box  5086, 
Madison,  Wl  53705-0086  (608)  238-3119. 
Transporting  petno/eu/77.  natural  gas  and 
their  products,  between  Chicago,  IL.  on 
the  one  hand.  and.  on  the  other,  points 
in  WI. 

MC  154735  (Sub-2),  filed  November  2. 
1982.  Applicant:  JAKE'S  CRANE  & 
RIGGING,  INC..  6109  S.  Industrial  Road. 
Las  Vegas.  NV  89118.  Representative: 
Robert  G.  Harrison,  4299  James  Drive. 
Carson  City,  NV  89701.  (702)  88Z-5649. 
Transporting  mining  and  construction 
materials,  equipment  and  supplies, 
machinery  and  supplies,  pipe,  and 
Mercer  Commodities,  between  points  in 
WA,  OR.  NM.  CO,  OK.  TX.  MT.  WY.  ID. 
NE.  KS,  ID,  MO,  Ml,  SD,  NC.  MN,  IN, 
PA,  WL  NC  and  SC. 

MC  161254  (Sub-1),  filed  November  3, 
1982.  Applicant:  EMMETT  VIRES,  24 
150th  S.W.,  Lynnwood,  WA  98036. 
Representative:  Jim  Pitzer,  15  So.  Grady 
Way  Suite  321,  Renton.  WA  98055  (206) 
235-1111.  Transporting  lumber  and 
wood  products,  metal  products,  and 
machinery,  between  points  In  WA,  OR, 
CA,  MT.  ID,  NV,  UT.  AZ,  NM.  CO.  WY 
and  TX. 

MC  164505,  filed  November  1, 1982. 
Applicant:  TIGER  TRANSIT.  INC..  6th 
and  Delaware,  P.O.  Box  2361, 
Bartiesville,  OK  74003.  Representative: 
Thomas  F.  Sedberry,  2800  Austin  Nafl. 
Bank  Tower.  Austin,  TX  78701. 
Transporting  motor  vehicles,  between 
points  in  the  U.S.  (except  AK  and  HI), 


under  continuing  contract(s)  with 
Phillips  Petroleum  Corporation,  or 
Bartesville,  OK. 

MC  164514.  filed  October  29, 1982. 
Applicant:  T-UNES,  INC.,  P.O.  Box 
4101,  Youngstown,  OH  44515. 
Representative:  Johm  M.  Nader,  1600 
Citizens  Plaza,  Louisville,  KY  40202  (505) 
589-5400.  Transporting  (A)  (1)  shipment 
weighing  100  pounds  or  less  if 
transported  in  a  motor  vehicle  in  which 
DO  one  package  exceeds  100  pounds, 
between  points  in  the  U.S.  (except  AK 
and  HI],  and  (2)  for  or  on  behalf  of  the 
United  States  Government  ^enero/ 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  numitions), 
between  points  in  the  U.S.  (except  AK 
and  Hi,  and  (B)  metal  products,  between 
points  in  OH.  PA.  NJ,  WV.  VA,  MI.  IL. 
NY,  OK,  TX.  KY.  CT,  IN,  and  MD,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI). 

MC  164515,  filed  November  1, 1982. 
Applicant:  FRANK  HAHN  4  CO.,  INC.. 
59-46  56  Rd.,  Maspeth,  NY  11378. 
Representative:  Walter  Hildebrandt,  1 
Quail  Run.  S.  Burlington,  VT  05401  (802) 
862-2393.  Transporting  food  and  related 
products,  between  points  in  NJ,  NY.  and 
VT,  under  continuing  contractB(s)  with 
Universal  Foods  Corporation,  of 
Milwaukee,  WI. 

MC  164525,  filed  November  2, 1982. 
Applicant:  CLEARANCE  SUND,  d.b.a. 
B  &  C  TRUCKING.  P.O.  Box  973.  Minot, 
ND  58702.  Representative:  Clearance 
S«nd  (same  address  as  applicant)  (701) 
838-6984.  Transporting  chemicals  and 
related  products,  between  points  in  CA, 
CO,  GA.  EU  MN.  MO.  MT.  ND.  OH.  UT. 
andWY. 

MC  164534.  filed  November  3. 1982. 
Applicant:  TEXAS  EXPRESS,  INC.. 
14325  Gillis  Rd..  Dallas.  TX  75234. 
Representative:  Paul  D.  Angenend.  P.O. 
Box  2207, 1806  Rio  Grande,  Austin,  TX 
78768  (512)  476-6391.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  commodities  in  bulk, 
and  household  goods),  between  points 
in  Dallas  county,  TX,  on  the  one  hand, 
and,  on  the  other,  points  in  AR,  LA,  OK, 
NM.  and  TX. 

Vol.  No.  OP-22 

Decided:  November  le.  1982. 
By  the  Commission.  Review  Board  No.  2, 
Members  Carleton.  Williams,  and  Ewing. 

MC  14216  (Sub-100).  filed  November  4. 
1982.  Applicant:  ^fflTH  TRUCK 
SERVICE,  INC.,  1118  Commercial,  Mingo 
Junction,  OH  43938.  Representative:  A. 
Charles  Tell,  100  E.  Broad  St.,  Columbus, 
OH  43216  (614)  228-1541.  Transporting 
carbon  products,  between  those  points 


in  the  U.S.  in 
AR  and  TX. 

MC  15735  ( 
1982.  Applica 
INC.,  P.O.  Bo: 
Representatii 
(same  addres 
8378.  transpo 
(except  comn 
A  and  B  expli 
the  U.S.  (exc( 
continuing  co 
Industries,  In 
Garlock,  Inc., 
Farnam  Divis 
Manasco,  Inc 
Colt  Industrie 
York,  NY. 

MC  123765 
1982.  Applica 
STORAGE  O 
Ave.,  Milwau 
Repre8entati\ 
North  Plankii 
53203  (414)  27 
commodities 
department  s 
U.S.  (except  i 
continuing  co 
store  busines 

MC  124905 
1982.  Applica 
TRUCKING, 
Delaware,  NJ 
Raymond  Tal 
Taylor,  PA  If 
Transporting 
between  poir 
Northumberli 
Clearfield,  Je 
Armstrong  ar 
the  one  hand 
in  RI,  MA,  CI 

MC  147665 
1982.  Applica 
INDUSTRIES 
INC..  d.b.a.  B 
COMPANY,  1 
28658.  Repres 
Farthing,  Jr., ' 
Charlotte,  NC 
Transporting 
(except  class 
household  go 
bulk),  betwet 
continuing  cc 
Freight  Lines 

MC  148064 
1982.  Applica 
Rt.  2.  Zimmei 
Represented' 
Jr..  2200  First 
Paul.  MN  551 
Transporting 
(except  class 
household  go 
bulk),  betwec 
AK  and  HI),  i 
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in  the  U.S.  in  and  east  of  MN.  lA.  MO. 
AR  and  TX. 

MC  15735  (Sub-61),  filed  November  4. 
1982.  Applicant:  ALUED  VAN  LINES. 
INC..  P.O.  Box  4403,  Chicago.  IL  60680. 
Representative:  Richard  V.  Merrill 
(same  address  as  applicant)  (312)  681- 
8378.  transporting  general  commodities 
(except  commodities  in  bulk  and  classes 
A  and  B  explosives),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  (1)  Colt 
Industries.  Inc..  of  Pittsburgh.  PA,  (2) 
Garlock,  Inc..  otLongview,  TX,  (3)  F.  D. 
Farnam  Division,  of  Necedah.  WI,  (4) 
Manasco.  Inc.,  of  Burbank.  CA.  and  (5) 
Colt  Industries  Credit  Corp.,  of  New 
York,  NY. 

MC  123765  (Sub-18),  filed  November  4. 
1982.  Applicant:  BARRY  TRANSFER  & 
STORAGE  CO..  INC..  120  East  National 
Ave.,  Milwaukee,  WI  53204. 
Representative:  William  P.  Dineen,  710 
North  Plankinton  Ave.,  Milwaukee.  WI 
53203  (414)  273-7410.  Transporting  such 
commodities  as  are  dealt  in  by 
department  stores,  between  points  in  the 
U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  department 
store  businesses. 

MC  124905  (Sub-11),  filed  November  4. 
1982.  Applicant:  GPR\  W.  GRAY 
TRUCKING.  INC..  P.O.  Box  48. 
Delaware,  NJ  07823.  Representative: 
Raymond  Talipski,  121  S.  Main  St.. 
Taylor.  PA  18517  (717)  344-6030. 
Transporting  coal  and  coal  products. 
between  points  in  Luzerne.  Schuylkill. 
Northumberland,  Clarion,  Centre, 
Clearfield,  Jefferson.  Cambria,  Indiana, 
Armstrong  and  Butler  Counties.  PA.  on 
the  one  hand,  and.  on  the  other,  points 
in  RI,  MA.  CT,  ME.  NTi.  NY.  NJ  and  VT 

MC  147665  (Sub-8),  filed  November  4, 
1982.  Applicant:  BASSETT  FURNITURE 
INDUSTRIES  OF  NORTH  CAROLINA 
INC..  d.b.a.  BASSETT  TRUCKING 
COMPANY.  P.O.  Box  47,  Newton.  NC 
28658.  Representative:  William  P. 
Farthing,  Jr.,  1100  Cameron-Brown  Bldg.. 
Charlotte,  NC  28204  (704)  372-6730. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Carrier 
Freight  Lines,  Inc..  of  Hickory.  NC. 

MC  148064  (Sub-2),  filed  November  3. 
1982.  Applicant:  H.  T.  TRUCKING,  INC. 
Rt.  2.  Zimmerman,  MN  55398, 
Representative:  John  B.  Van  de  North. 
Jr.,  2200  First  National  Bank  Bldg..  St. 
Paul.  MN  55101  (612)  291-1215. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 


contract(8)  with  Customs  Products  of 
Litchfield,  Inc.  of  Litchfield,  MN. 
Fabridyne,  Inc.  and  Defiance  Wood 
Steves,  Inc.  both  of  Litchfield,  MN. 

MC  155435  (Sub-3).  filed  November  11, 
1982.  Applicant:  STILES  TTUCK  LINE, 
INC.,  1901  Jasmine  St.,  Pasadena,  TX 
77503.  Representative:  C.  W.  Ferebee. 
3910  FM  1960  West.  Suite  106,  Houston, 
TX  77068  (713)  537-8156.  Transporting 
building  materials,  between  points  in 
AL.  AR.  GA,  LA,  MS,  OK.  and  TX. 

MC  157214  (Sub-1),  filed  November  4. 
1982.  Applicant:  AMI  FOODS,  INC..  P.O. 
Drawer  "E",  Preble  Road,  Preble,  NY 
31341.  Representative:  Michael  A. 
Wargula,  126  Sherburn  Drive,  Ha.Tih-j.'-g. 
NY  14075  (716)  648-0481.  Transporfir.g" 
food  and  related  products,  between 
poir.'s  in  Essex  County,  .\J,  Albany 
County,  NY,  New  Castle  County.  DE. 
and  Baltimore  MD  on  the  one  hand. 
and  on  the  other,  points  in  NY,  MA,  SH. 
VT.  CT,  ME.  RI,  and  PA. 

MC  162574.  filed  November  4. 1982. 
Apohcant:  LNTERNATION.A.L 
INVESTMENTS  CORP.,  d.b.a. 
UNIVERSAL  TRUCKING,  Rt.  1. 
Argonne,  WI  54511,  Representative: 
Richard  A  Westley.  4506  Regent  St.. 
Sute  100,  P.  O,  Box  5086.  Madison.  WI 
53705-0086.  (606)  238-3119.  Transporting 
lumber  end  'Aood  products  and  building 
materials,  between  points  in  the  U.S. 
[except  AK  and  HI],  under  continuing 
contract(s)  with  North  Star  Forest 
Materials,  Lie,  of  South  St.  Paul,  MN. 

MC  164554.  filed  November  2,  1982. 
Applicant  D  ANJOU  TRANSPORT. 
INC..  373  leniiscouata.  Riviere-du-Loup, 
Quebec.  Canada  GSR  2Y9. 
-Representative:  John  C.  Lightbody.  30 
Exchange  St .  Portland,  ME  04101,  (207) 
77j-,5651  Transporting  pulp,  paper  and 
related  products,  between  ports  of  entry 
on  the  International  Boundary  line 
between  the  U.S.  and  Canada  at 
Madawaska,  ME,  on  the  one  hand,  and. 
en  the  other,  points  in  Aroostook 
County.  ME.  under  continuing 
coatract[s)  with  Frazer  Paper  Ltd  of 
Madawaska,  MR 

Note. —  This  decision  has  been  made  in 
accc-rda.ice  with  the  statuinry  provisions  of 
Uie  Bus  Regulatory  Reform  Act  of  1982  with 
great  weight  being  given  to  the  mandates  set 
forth  tn  the  National  Transportation  Policy 

\   ^  164564,  filed  November  4,  1982. 
App     ant:  CENTRAL  STATES  NON- 
STC  ^K  CO-OPERATIVE 
ASSOCIATION,  1745  N.  Airport  Rd., 
P  O.  Drawer  V,  Fremont,  NE  68025. 
Representative:  Tom  Ladehoff  (same 
address  as  applicant),  (402)  721-2898. 
Transporting  /ert;7/2eA,  between  points 
in  Eddy  County,  NM,  on  the  one  hand, 
and.  on  the  other,  points  in  lA,  NE,  and 
SD, 


MC  164574,  filed  November  4. 1982. 
Applicant:  ZEPHYR  TRANSPORT,  INC.. 
P  O.  Box  1823,  Waterloo,  lA  50704. 
Representative;  Carl  L.  Steiner.  135  So. 
LaSalle  St.,  Chicago.  IL  60603.  |312)  23t>- 
9375.  Transporting  opnf'-ay  commodities 
(except  classes  A  and  B  explosives. 
household  goods  and  commodities  in 
bulk),  between  pomts  in  the  U.S.  (except 
AK  and  HI). 

.MC  164565,  filed  November  4. 1982, 
Applicant,  GREFA'WEl.L  TRUCKING 
CORP.,  619  Scott  Street,  KansdS  City,  KS 
66105,  Representative:  fohn  T.  Pruitt, 
9832  Connell,  Overland  Park,  KS  B6212. 
(913)  888-3386,  Transporting  farm 
products,  chemicals  and  related 
products,  food  and  related  products, 
petroleum  and  petroleum  products, 
vehicles  parts  and  accessories,  between 
points  in  the  U.S.  (except.  AK  and  HI). 

For  the  following,  please  direct  status 
inquires  to  team  1  (202)  275-7992. 

Volume  No.  OPl-204 

Decided:  November  16. 1982 
By  the  Commission,  Review  Board  No.  1. 
Members  Parker.  Chandler,  and  Fortier. 

MC  75471  (Sub-9).  Filed  November  2. 
1982.  Applicant:  ELSTON  RICHARDS 
STORAGE  CO.,  3739  Patterson  SE.. 
Grand  Rapids.  MI  49508.  Representative: 
Edward  Malinzak,  900  Old  Kent  Bldg.. 
Grand  Rapids.  MI  49503.  (616)  459-61621. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI). 

MC  111201  (Sub-56),  filed  November  4. 
1982.  Applicant:  J.  N.  ZELLNER  &  SON 
TR.\NSFER  CO..  P.O.  Box  Z.  Atlanta. 
GA  30364-0390.  Representative:  Archie 
B.  Culbreth,  Suite  570.  2200  Century 
Parkway.  Atlanta.  GA  30345.  (404)  321- 
1765.  Transporting  containers  and 
container  closures,  pulp,  paper  and 
related  products,  chemicals  and  related 
products,  plastic  and  plastic  products, 
starch,  paper  waste  or  scrap, 
machinery,  reels,  lumber  and  wood 
products,  and  metal  buildmgs  and  parts. 
between  those  points  in  the  U.S  in  and 
east  of  MN  lA,  MO,  OK,  and  TX 

MC  123091  (Sub-39).  filed  November  4. 
1982.  Applicant:  NICK  STRIMBU,  INC.. 
3500  Parkway  Road,  Brookfield.  OH 
44403,  Representative  Nea!  A,  Jackson. 
1156  15th  St..  N  W  .  Washington,  D  C. 
2(K)05,  (202)  223-6680,  Transporting 
fvcral products,  building  and 
cc.nstruction  materials,  cloy,  concrete, 
glass  or  stone  products,  machinery,  and 
such  commodities  as  are  dealt  in  or 
used  by  wholesale  and  retail  hardware 
stores  and  outlets,  between  those  points 
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in  the  U.S.  in  and  east  of  MN.  lA,  NE. 
KS,  OK,  and  TX. 

MC  128270  (Sub-54),  filed  November  4. 
1982.  Applicant:  REDIEHS  EXPRESS, 
INC.,  1477  Ripley  Street.  Lake  Station. 
IN  46405,  (219)  962-1101.  Representative: 
Richard  A.  Kerwin,  180  North  LaSalle 
Street,  Chicago,  IL  60601,  (312)  332-5106. 
Transporting  general  commodities 
[except  classes  A  and  B  explosives  and 
household  goods),  between  points  in  the 
U.S. 

MC  154230  (Sub-2),  filed  November  8, 
1982.  AppUcant:  ALLEN  B.  FRANKLIN, 
317  Vaughn  St.,  Aurora,  CO  80011. 
Representative:  Edward  C.  Hastings,  666 
Sherman  St.  Denver,  CO  80203,  (303) 
837-1204.  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
grocery  stores,  between  points  in  the 
U.S.  [except  AK  and  HI). 

MC  145990  (Sub-7),  filed  November  8. 
1982.  Applicant:  LAWRENCEBURG 
TRUCKING,  LNC,  21  Catalpa  Ave., 
Lawrenceburg,  IN  47025.  Representative: 
John  R.  Bagileo,  918  16th  St.,  N.W., 
Washington,  DC  20006,  (202)  785-3700. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  IL,  IN,  KY,  MI, 
MO.  OH,  PA,  TN,  and  WI. 

MC  158930  (Sub-9),  filed  November  2. 
1982.  Applicant:  U.S. 
TRANSPORTATION,  INC.,  585  W. 
ValJey  Blvd.,  Bloomington,  CA  92316. 
Representative:  Frederick  J.  Coffman, 
1834  N.  Kelly  Ave.,  P.O.  Box  1455, 
Upland,  CA  91786.  Transporting  ^epeno/ 
commodities  (except  classes  A  and  B 
explosives  and  household  goods), 
between  points  in  Los  Angeles,  Orange, 
and  Alameda  Counties,  CA,  Cook 
County,  IL,  Hudson  County,  NJ, 
Baltimore  County,  MD.  De  Kalb,  Cobb 
and  Fulton  Counties,  GA,  Platte.  Clay 
and  )ackson  Counties,  MO,  King  County, 
WA,  Shelby  and  Davison  Counties,  TN, 
Harris,  Dallas  and  Tarrant  Counties,  TX, 
and  Philadelphia  County,  PA,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S.  (except  AK  and  HI). 

MC  159550,  filed  November  3, 1982. 
Applicant:  ODYSSEY  TRAILS  & 
ODYSSEY  TRAINS  CHARTER 
COACHES,  INC..  d.b.a.  ROCKMORES 
DISCOVERY  TOURS,  1367  A  West 
Clarke  Street,  Milwaukee,  WI  53206. 
Representative:  Eric  Rockmore,  (same 
address  as  applicant),  (414)  445-2354. 
Transporting  passengers  and  their 
baggage,  in  the  same  vehicle  with 
passengers,  in  special  and  charter 
operations,  between  Milwaukee,  Racine, 
and  Kenosha,  WI,  on  the  one  hand,  and, 
on  the  other,  point  in  the  U,S.  [except 
AK.  m.  MT,  and  WI). 


MC-161481,  filed  November  9. 1982. 
Applicant:  NORTHWEST 
ADVENTURES,  INC.,  North  8884 
Government  Way,  Hayden,  ID  83835. 
Representative:  Ken  Rogers  [same 
address  as  applicant),  (208)  772-7531. 
Transporting  passengers  and  their 
baggage,  in  special  And  charter 
operations,  between  points  in  Kootenai, 
Bonner,  Boundary,  Shoshone,  Benewah, 
Nez  Perce,  Clearwater,  Latah  and  Lewis 
Counties,  ID,  Spokane  County.  WA,  and 
Sanders  County,  MT. 

MC  162380  (Sub-3),  filed  November  5. 
1982.  Applicant:  CMM 
TRANSPORTATION,  INC.,  Abbott  Park, 
North  Chicago,  IL  60064.  Representative: 
Edward  G.  Bazelon,  135  South  LaSalle 
St..  Chicago.  IL  60603.  (312)  236-9375. 
Transporting  general  commodities 
[except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  counting  contract(s) 
with  Rust-Oleum  Corp.,  of  Vernon  Hills, 
IL,  B.  Heller  &  Company  and  its 
subsidiary,  J.  A.  Jenks,  of  Bedford  Park, 
IL  The  B.  F.  Goodrich  Company,  of 
Akron.  OH.  Feam  International  Inc.,  of 
Franklin  Park,  IL,  Chef  Bakeries,  of  King 
of  Prussia,  PA,  Stokely  Van  Camp,  of 
Columbus.  OH,  Amstar  Corporation,  of 
New  York,  NY.  and  Bausch  &  Lomb,  Inc., 
of  Rochester.  NY. 

MC  164051,  filed  November  9. 1982. 
Applicant:  ALASKA  LOGISTICS.  INC., 
601  Yakutat  St.,  Anchorage,  AK  99501. 
Representative:  Robert  L.  Scavron,  3661 
Burl  Court,  Anchorage,  AK  99504.  (907) 
333-5033.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
AK. 

MC  164531.  filed  November  2, 1982. 
Applicant:  TARA  MOTOR  FREIGHT, 
INC.,  1340  Forest  Park  Way,  Lake  City. 
GA  30272.  Representative:  Alva  Moore 
(same  address  as  applicant),  (404)  363- 
1539.  Transporting  genera/  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  the  U.S.  (except  HI), 
under  continuing  contract(s)  Marine 
Intermodal  Cooperative  Association,  of 
Portland,  OR. 

MC  164600,  filed  November  8, 1982. 
Applicant:  FLATEGRAFF  WOOD 
PRODUCTS,  INC..  P.O.  Box  28,  Pine 
River,  MN  56474.  Representative: 
Stanley  C.  Olsen,  Jr.,  5200  Willson  Road, 
Suite  307.  Edina,  MN  55424,  (512)  927- 
6855.  Transporting  lumber  and  wood 
products,  between  points  in  CA,  OR. 
WA,  ID,  MT.  WY,  SD,  MN  and  WI,  on 
the  one  hand,  and.  on  the  other,  points 
in  the  U.S.  (except  AK  and  HI). 

MC  164630,  filed  November  9, 198Z 
Applicant:  C  &  T  FERTIUZER  AND 


EQUIPMENT.  INC  5800  N,  Prince, 
Clovis,  NM  88101.  Representative:  Alan 
F.  Wohlstetter,  1700  K  Street  NW..  Suite 
301,  Washington,  DC  2006  [202)  833- 
8884.  TTansporting  fertilizers,  grain, 
seed,  animal  feed,  farm  machinery,  and 
propane  and  anhydrous  ammonia, 
products,  between  points  in  NM.  TX, 
OK.  CO,  AZ,  KS  and  NE. 
Agatha  L.  Meigenovich, 
Secretary. 

[PR  Doc.  B2-32«N  Tiled  11~2a-«2:  8:46  am| 
BILLING  CODE  703S-01-M 

Water  Carrier  Temporary  Authority 
Applications 

The  following  were  filed  with  the 
Regional  Offices.  Petition  for 
Reconsideration  is  to  be  filed,  within  20 
days  of  this  publication  with  the 
Regional  office  noted  in  each  caption 
summary.  Replies  to  petition  may  be 
filed  within  20  days  of  the  date  petition 
is  filed. 

The  following  application  was  filed  in 
region  2.  Send  protests  to:  ICC.  Fed.  Res. 
Bank  Bldg.,  101  North  7th  St.,  Rm.  620, 
Philadelphia,  PA  19106. 

WC  1344  (Sub-II-5TA),  filed  October 
7, 1982.  Applicant:  LOCKWOOD 
BROTHERS,  INC.,  P.O.  Box  564, 
Hampton,  VA  23669.  Representative: 
Keith  G.  O'Brien,  1729  H  St.,  N.W., 
Washington,  D.C.  20006.  Contract, 
water:  Articles  exceeding  19  ft.  in 
height,  or  12  ft.  in  width,  or  90  ft.  in 
length,  or  100  net  tons  in  weight, 
component  parts  thereof,  and  related 
equipment,  between  Wiscassett,  ME  and 
Charleston,  SC,  under  continuing 
contract(8)  with  Maine  Yankee  Atomic 
Power  Co.,  for  180  days.  Supporting 
shipper:  Maine  Yankee  Atomic  Power 
Co.,  Edison  St.,  Augusta,  ME. 

The  following  application  was  filed  in 
region  4.  Send  protests  to:  ICC, 
Complaint  and  Authority  Branch,  P.O. 
Box  2980,  Chicago,  IL  60604. 

W-1310  (Sub-4-2),  filed  November  9, 
1982.  Applicant:  PADELFORD  PACKET 
BOAT  CO.,  INC.,  Harriet  Island.  St. 
Paul.  MN  55107.  Representative:  Andrew 
R.  Clark,  1600  TCF  Tower,  Minneapolis, 
NM  55402.  Passengers  and  their  baggage 
in  self-propelled  vessels  between  Miami, 
FL,  Flamingo,  FL  and  points  located  on 
the  Florida  Keys.  There  are  two 
supporting  shippers. 
Agatha  L.  MeigMiovicb, 
Secretary. 

|PR  Doc  sa-SXm  nUd  ll-aZ-SZ:  »45  wa] 
MLLMQ  COOC  70M-01-M 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

The  International  Development 
Cooperation  Agency  submitted  the 
following  public  information  collection 
requirement  to  OMB,  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  96-511. 
Copies  of  the  submission  may  be 
obtained  from  the  Agency  for 
International  Development  Clearance 
Officer  by  calling  (202)  632-0084. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
Reports  Management  Officer,  Ms.  Melita 
E.  Yearwood,  DM/IM,  Room  714,  SA-12. 
Washington,  D.C.  20523:  and  to  the  OMB 
reviewer  listed  at  the  end  of  the  entry  no 
later  than  December  3,  1982. 

Date  Submitted;  November  2,  1982. 
Submitting  Bureau;  Agency  for 
International  Development. 
OMB  Number:  N/A 
Form  Number:  AID  1620-7 
Type  of  Submission:  New. 
Title:  AID  Science  and  Technology 
Marketing  Roster  Questionnaire. 

Purpose:  Questionnaire  will  enable 
AID  to  compile  a  roster  of  qualified 
individuals  to  serve  both  AID  and 
Missions  for  short-term  technical 
assistance  and  project  development  in 
the  marketing  field. 

OMB  Reviewer:  Francine  Picoult  (202) 
395-7531,  Office  of  Management  and 
Budget,  Room  3201,  New  Executive 
Office  Building,  Washington.  DC.  20503. 

Dated:  November  4,  1982. 
Linwood  A.  Rhodes, 
Chief,  Information  Management  Division. 

(FR  Doc  82-32006  Filed  n-22-8i  9:*6  jm| 
BILUNG  CODE  6116-01-M 


DEPARTMENT  OF  JUSTICE 

Consent  Decree  Lodging  Pursuant  to 
Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  on  October  22,  1982, 
a  proposed  consent  decree  in  United 
States  V.  Air  Products  and  Chemicals, 
Inc.,  et  al,  was  lodged  with  the  United 
States  District  Court  for  the  Western 
District  of  Kentucky.  This  case  arises 
under  the  Clean  Air  Act  and  the 
National  Emission  Standard  for  Vinyl 
Chloride,  for  violations  of  the  relief 
valve  discharge  standard,  40  CFR 
61.65(a)  at  a  polyvinyl  chloride 
manufacturing  plant  located  in  Calvert 
City,  Kentucky.  The  proposed  decree 


sets  forth  operating  and  maintenance 
and  personnel  training  requirements 
designed  to  control  relief  valve 
discharges  of  vinyl  chloride  info  the 
atmosphere. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assisiant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  justice,  Washington.  D.C. 
20530.  and  should  refer  to  United  States 
v.  Air  Products  and  Chemicals,  Inc.,  et 
al..  D.J.  Ref.  90-5-2-1-360. 

The  proposed  decree  may  be 
examined  at  the  office  of  the  United 
States  of  America  Attorney.  Western 
District  of  Kentucky.  601  West 
Broadway.  Louisville,  Kentucky,  and  at 
the  Region  IV  Office  of  the 
En\  irunmental  Protection  Agency.  345 
Courtland  Strpet.  Atlanta,  Georgia.  A 
copy  of  the  consent  decree  may  be 
e.xamiiied  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Rrsourr.PS  Division  of  the  Department  of 
justice.  Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue.  NW,, 
Washington.  D.C.  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
ol)ta:ned  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  justice.  In  requesting 
a  copy,  include  a  check  m  the  amount  of 
S2.m  (SO.  10  per  page  reproduction 
charge)  payable  to  the  Treasurer  of  the 
Ifnited  States. 
.•\nthony  C.  Liotta. 

Acting  Assistant  .4  ttomey  General  Land  and 
Natural  Resources  Division. 

|FR  Doc  B,:-32O50  Filed  11-22-82:  8:45  am| 
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Proposed  Modification  to  Consent 
Judgment  Requiring  Control  of  Air 
Pollutants  at  American  Brick  Company 
in  Illinois 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
Snen  that  on  October  27,  1982,  a 
proposed  modification  to  an  existing 
consent  decree  in  United  States  of 
.America  v.  American  Brick  Corporation. 
Civil  Action  No.  78-C-5188,  has  been 
lodged  with  the  District  Court  for  the 
.Northern  District  of  Illinois.  The 
proposed  modification  requires  the 
defendant  to  cease  operation  or  instnl! 
pollution  control  technology  to  control 
p<i:-ticulHte.  sulfur  dioxide,  and  visible 
emissions  at  defendant's  brickmaking 
plants  in  Dolton,  Illinois  and  Munster. 
Indiana. 


The  proposed  consent  decree  may  he 
examined  at  (1)  the  Office  of  the  United 
States  Attorney,  14th  Floor  219  South 
Dearborn  Strnpt.  Chicago.  lUino's:  (;:i  the 
Office  of  the  Envt.'onmental  Protection 
Agency,  Office  of  Regional  Counsel.  230 
South  Dearborn  Street,  Chicago.  IllLnoiS 
60604:  and  (3)  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
lustice.  Room  1515,  Ninth  and 
Pennsylvania  Avenue.  .NW.. 
Washington.  DC.  20530  A  copy  of  the 
proposed  decree  ma>  be  obtained  in 
person  o--  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  S3  10  (10  cents  per  page 
reproduction  charge)  payable  to  the 
Treasurer  of  the  United  States. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  notice. 
Comments  should  be  directed  to  the 
Assistant  Attorney  General  for  the  Land 
and  Natural  Resources  Division  of  the 
Department  of  Justice,  Ninth  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC.  20530  and  should  refer 
to  United  Slates  of  America  v.  American 
Brick  Corporation.  DOJ  Reference  ^90- 
5-2-1-133. 
Carol  E.  Dinkins, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

ire  Doc  82-3204(1  Rl«i  11-22-82:  a^«6  ami 
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Proposed  Consent  Judgment  in  Action 
to  Abate  Improper  Disposal  of 
Hazardous  Wastes 

In  accordance  with  Dep.irlmental 
Policy,  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  on  November  18, 
1982,  a  proposed  consent  judgment  in 
United  States,  et  al.  v.  Velsicol 
Chemical  Corporation.  Civil  .'^rtion  No. 
82-10.303.  was  loged  wth  the  United 
States  District  Court  for  the  Eastern 
District  of  .Michigan.  Northern  Division. 
The  proposed  jud^jment  provides  for 
remedial  activities  with  respect  to 
several  sites  used  for  the  disposal  of 
hazardous  waste  in  south  central 
Michigan. 

The  Depai  tment  of  justice  will  receive 
foi  thirty  (.«))  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  proposed 
judgment.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Land  and  Natural  Resourc'ts 
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Division,  U.S.  Department  of  Justice. 
Washington.  D.C.  20530,  and  refer  to 
United  States  et  al.  v.  Velsicol  Chemical 
Corporation.  D. ).  Ref.  900-7-1-105. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  817  Federal  Building  & 
U.S.  Courthouse,  231  West  Lafayette. 
Detroit.  Michigan  48226:  at  the  Region  V 
Office  of  the  Environmental  Protection 
Agency,  Office  of  Regional  Counsel,  16th 
Floor,  Federal  Building,  230  South 
Dearborn  Street.  Chicago,  Illinois  60604; 
and  at  the  Environmental  Enforcement 
Section.  Land  and  Natural  Resources 
Division.  U.S.  Department  of  Justice 
(Room  1515).  Ninth  Street  and 
Pennsylvania  Avenue.  NW., 
Washington.  D.C.  20530.  A  copy  of  the 
proposed  consent  judgment  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
U.S.  Department  of  Justice.  In  requesting 
a  copy.  Please  enclose  a  check  in  the 
amount  of  $10.20  (10  cents  per  page 
reproduction  charge)  payable  to  the 
Treasurer  of  the  United  States. 
Carol  E.  Dinkins, 

Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 

|FR  Doe  82-32109  Filed  11-22-82:  8:45  am| 
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DEPARTMEhrr  OF  LABOR 

Steering  Suiicommittee  of  tt>e  Lat>or 
Advtsory  Committee  for  Trade 
Negotations  and  Trade  Policy;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  December  7, 
1982,  9:30  a.m.,  Rm.  N3437  A  &  B  Frances 
Perkins,  Department  of  Labor  Building. 
200  Constitution  Avenue,  NW., 
Washington,  D.C.  20210. 

Purpose:  To  discuss  trade  negotiations 
and  trade  policy  of  the  United  States. 

This  meeting  will  be  closed  under  the 
authority  of  Section  10(d)  of  the  Federal 
Advisory  Committee  Act.  The 
Committee  will  hear  and  discuss 
sensitive  and  confidential  matters 
concerning  U.S.  trade  negotiations  and 
trade  policy. 

For  further  information,  contact: 
Joseph  S.  Papovich,  Executive  Secretary, 
Labor  Advisory  Committee,  Phone;  (202) 
523-6171,  November  16, 1982. 


Signed  at  Washington.  DC.  this  16th  day  of 
November  1982. 
Robert  W.  Searby, 
Deputy  Under  Secretary.  International 

Atfmrs. 

|FR  Doc  82-32064  Kil.'d  11-22 ->t2:  8.4    dm| 
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Employment  and  Training 
Administration 

Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
November  8,  1982-November  12.  1982. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibiUty  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-13,277:  Ser\-all Manufacturing 

Corp..  Fall  River.  MA 
TA-W-13,351:  Marvel  Undergarment 

Co..  Inc..  Brooklyn.  NY 
TA-W-13.385:  Classic  Dress  Co.. 

Dickson  City.  PA 
r.-\-W-13.395:  Cold  Metal  Products  Co.. 

Youngstown,  OH 
TA-IV~13.153:  Inferno  Fashions.  Inc.. 

New  York,  NY 
TA-W-13.364:  The  Gang  s  All  Here,  Inc.. 

New  York,  NY 
T.A-W-13.271:  Delaware  Alloy  Forge 

Co..  Philadelphia,  PA 
T.\-W-13.018:  L.  E.  Smith  Glass  Co., 

Inc..  Mount  Pleasant.  PA 


TA-W-13.446;  Guterl  Special  Steel 

Corp.,  Lockport,  NY 
TA-W-13,429;  Franklin  Apparel  Co., 

Franklin.  NH 
TA-W-13,414:  Manhattan  Fashions, 

Inc.,  Union  City.  NJ 
TA-W-13,341;  Grayslake  Gelatin  Co., 

Grayslake,  IL 

In  the  following  cases  the 
investigation  recalled  that  criterion  (3) 
has  not  been  met.  Increased  imports  did 
not  contribute  importantly  to  workers 
separations  at  the  firm. 

TA-W-12,855;  Black  Pine  Mine  Co., 

Phillipsburg,  MT 
TA-W-13,011;  National  Packing  Co., 

Ponce,  PR 
TA-W-13.359;  ASARCO.  Inc.,  Corpus 

Christi,  TX 
TA-W-13,378;  Little  Prince  Corp., 

Columbia.  PA 
TA-W-13,168;  Breckenndge,  Inc., 

Boston,  MA 

In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

TA-W-13.417;  Reactor  Laboratories, 
Paterson,  NJ 

Aggregate  U.S.  imports  of  finishing 
agents  are  negligible. 

TA-W-13.102;  Peter  Stamping  Co., 
Fayette,  OH 
Aggregate  U.S.  imports  of  brake  levers 
are  negligible. 

TA-W-13.371;  CCS  Industries.  Inc., 
Hatfield  Wire  &  Cable  Div.,  Linden. 
Nj' 
Aggregate  U.S.  imports  of  insulated 

copper  wire  and  cable  did  not  increase 

as  required  for  certification. 

TA-W-13,333:  G  and  R  Knitting  Mills, 
Inc.,  Brooklyn.  NY 
Aggregate  U.S.  imports  of  knit  fabric 
and  all  fabrics  did  not  increase  as 
required  for  certification. 

TA-W-13.452;  Shannon  Pocahontas 
Mining  Co.,  Shannon  Branch  Mine, 
Capels,  WV 

Aggregate  U.S.  imports  of 
metallurgical  coal  did  not  increase  as 
required  for  certification. 

TA-W-13.405;  International  Mill 
Service,  Georgetown,  SC 

Aggregate  U.S.  imports  of  steel  scrap 
are  negligible.  Other  operations  are 
services  which  are  not  included  as 
articles  within  the  meaning  of  Section 
222(3)  of  the  Trade  Act  of  1974. 

TA-W-13,381;  McDonald  Dairy  Co.. 
Fluid  Milk  Plant,  Flint,  MI 
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Aggregate  U.S.  imports  of  milk  and 

milk  products  did  not  increase  as 
required  for  certification. 

J'A~IV-1J.437:  Anaconda  Minerals  Co.. 
Tnnele.  UT 

Aggregate  U.S.  imports  of  copper 
concentrate  have  not  increased  during 
the  period  under  investigation, 

TA-\V- 13.389:  Ran  tan  Rjvor  SleeJ  Co., 
Perth  Anihoy.  j\'/ 

The  investigation  revealed  that 
criterion  (2]  ha.s  not  been  met.  Sales  and 
production  have  increased  in  1981  and 
in  the  January-July  period  of  1982, 

.'\fFirmative  Oeterminations 

7.4-  W~13,093:  Shakespeare  of 

.Arkansas.  Inc..  Fayetteville.  .47? 
A  certification  was  issued  in  response 
to  a  petition  received  on  November  3, 

1981  covf^ring  all  workers  engaged  in 
employment  related  to  the  production  of 
fishing  reels  who  became  separated  on 
or  after  March  7.  1981. 

TA-W-13.177:  United  Togs.  Inc..  Long 
Island  City.  NY 

A  certification  was  issued  in  response 
to  a  petition  received  on  January  4.  1982 
covermg  a!l  workers  separated  on  or 
after  June  13.  1981  and  before  Fihru.irv 
27.  1982. 

TA-W-13.190:  .Matsushita  Industrial 
Co..  Franklin  Park.  IL 

A  certification  was  issued  in  response 
to  a  petition  received  on  January  22. 

1982  covering  all  workers  separated  on 
or  after  .November  1.  1981  and  before 
.August  31,  1982. 

TA-  \V-1J.380:  Maury  Manufacturing 
Co.,  Columbia.  TN 

.\  certification  was  issued  in  response 
to  a  petition  received  on  March  30,  1982 
covering  all  workers  separated  on  or 
after  November  6,  1981 

TA-W-13  449:  The  Hanna  F.irvace 
Corp  .  Buffalo.  NY 

A  certification  was  issued  m  response 
to  a  petition  received  on  April  20,  1982 
covering  all  workers  separated  on  or 
after  Api!  16,  1981. 

TA-W-13.434.  Stackpole  Machmery  Co.. 
fohnsunburg,  P.'\ 

.\  certification  was  issued  in  response 
to  a  petition  received  on  April  19.  1982 
covering  all  workers  separated  on  or 
after  December  1,  1981  and  before 
September  1, 1982. 

T.A-W-13.U1:  Elliott  Sportsv^ear. 
Elliott.  MS 

A  certification  was  issued  in  response 
to  a  petition  received  on  November  27, 
1981  covering  all  workers  separated  on 
or  after  September  12. 1981. 


TA-lV-13. 154.  In  Star  Manufacturing, 
Fort  Smith.  AR 

.\  certification  was  issued  in  response 
to  d  petition  leceived  on  December  15. 
1981  covering  all  workprs  separated  ov. 
01  .it'er  September  12,  1981, 

r  \-\V-13,155;  Vardaman  Sportswear, 
Vardaman,  MS 

A  certification  was  issued  in  rf»sponse 
to  a  petition  received  on  December  15. 
1981  covering  aU  workers  separated  on 
or  alter  September  12, 1981. 

TA-W-13,155A;  Belmont  Sportswear. 
Tchula,  MS 

A  certification  was  issued  in  response 
to  a  petition  received  on  December  15, 
1981  covering  all  workers  separated  on 
or  after  September  12, 1981. 

T.'\~W-13.155B;  Midstate  Sportswear, 
Sumner,  MS 

A  certification  was  issued  in  response 
to  a  petition  received  on  December  15, 
1981  covering  ail  workers  separated  on 
or  after  September  12, 1981. 

TA-W-13,155C;  Pinebrook  Sportswear. 
Durant.  MS 

A  certification  was  issued  in  response 
to  a  petition  received  on  December  15, 

1981  covering  all  workers  separated  on 
or  after  September  12.  1981. 

TA-  W-13, 155D;  Durant  Sportswear. 
Durant,  MS 

A  certification  was  issued  in  response 
to  a  petition  received  on  December  15, 
1981  covering  all  workers  separated  on 
or  after  September  IZ  1981, 

TA-W-13,153Ei  Warehousing  Corp.. 
Kosciusko,  MS 

A  certification  was  issued  in  response 
to  a  petition  received  on  December  15, 
1981  I  overing  all  workers  separated  on 
or  after  September  12, 1981. 

T.'\-W-13.155F:  Shutzer  Industries.  Inc., 
Lawrence.  MA 

.\  certification  was  issued  in  response 

to  a  petition  received  on  December  1.5 
1981  covering  all  workers  separated  on 
or  after  September  12,  1981 

I  hereby  certify  that  the 
aforementioned  determinations  wrie 
issued  during  the  period  November  8. 
1982— .November  12.  1982,  Copies  of 
these  determinations  are  available  foi 
inspection  in  Room  10,332.  US 
Department  of  Labor,  601  D  Street.  \W 
Washington.  D.C,  20213  during  normal 
business  hours  or  will  be  mailed  to 
person  who  write  to  the  above  address. 


Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
.Assistance. 

:Tn,-    h;     ,;,-^ik.' r  :„:     ■    ,2-82:  8:4S  ^| 
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Mine  Safety  and  Health  Administration 

:  Docket  No.  M-82-58-C  I 

Virginia  Lee  Coal  Co.,  Petition  tor 
Modification  of  Application  of 
Mandatory  Safety  Siaruard 

Virginia  Lee  Coal  Company,  Browning 
Acres.  Apt.  18,  Harlan,  Kentucky  40831 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.313  (methane 
monitor)  to  its  No.  1  Mine  (LD.  No.  1&- 
11982)  located  in  Harlan  County. 
Kentucky.  The  petition  is  filed  under 
Section  101  fc)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment,  and  loading  machine. 

2.  The  mine  is  located  above  the  water 
table  and  petitioner  stales  that  no 
methane  has  ever  been  detected  by 
inspectors  or  by  foremen  during  pre-shift 
or  on-shift  inspections. 

3.  In  lieu  of  installmg  a  methane 
monitor  on  a  cutting  machine,  petitioner 
proposes  to  use  hand  held  methane 
detectors  to  continuously  check  for 
methane  while  the  machine  is  in 
operation.  The  operator  is  within  three 
to  four  feet  of  the  face  at  all  times  and 
believes  that  an  adequate  check  for 
methane  can  be  done  by  this  method. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Hri'th 
.Administration,  Room  62~  401.')  Wilson 
Boulevard.  Arlington.  Virginia  ^2(W  .Ail 
comments  must  be  postmarked  or 
'cceived  in  that  office  on  or  l>ef['re 
December  23. 1982.  Copies  of  tne 
petition  are  available  for  inspection  at 
!hat  address. 

P.itrien.T  Vt    Silvey, 

.Aciiiig  Director.  Office  of  Siandands. 
Regulations  and  Variances. 

■  K  r>>r-  82  320BS  Filed  11-22-«r  "  4;  .,m| 
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Office  of  Pension  and  Welfare  Benefit 
Programs 

Grant  of  individual  Exemptions 

agency:  Pension  and  Welfare  Benefit 

Programs  Office.  Labor. 

action:  Grant  of  individual  exemptions. 


SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  resrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary'  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  D  C.  The  notices  also 
mvited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
.  of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
ihe  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  typf 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c]  (2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28. 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings; 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries:  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 


[Prohibited  Transaction  Exemption  82-187): 
Exemption  Application  No8.  D-2878,  D-2879, 
&  D-2880] 

First  Alliance  Mortgage  Company 
Pension  Plan,  First  Alliance  Mortgage 
Company  Profit  Sharing  Plan,  and  First 
.Mliance  Mortgage  Company  Defined 
Benefit  Pension  Plan  (the  Plans)  Located 
in  Santa  Ana,  California 

Exemption 

The  restrictions  of  section  406(a)  and 
|h|  of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  bv  reason  of  section 
4975(c)(1)(A)  through  (F)  of  the  Code, 
shall  not  apply  to  (1)  the  placement  by 
First  Alliance  Mortgage  Company  (the 
Employer)  of  second  trust  deeds  with 
the  Plans  for  a  period  of  five  years,  and 
(2)  the  Employer's  guaianlee  of  the 
payment  of  prinuipcil  and  intrrest  in 
conformity  with  the  terms  of  the  notes, 
provided  that  the  terms  of  each 
transaction  are  at  least  as  favorable  to 
the  Plans  ss  those  obtainable  in  an 
arm's  length  transaction  with  an 
unrelated  party. 

Temporary-  Nature  of  the  Exemption: 
This  exemption  is  temporary  in  nature 
and  will  expire  five  years  after  the  date 
of  grant.  In  order  that  the  Employers 
guarantee  of  payment  uf  principal  and 
interest  on  the  notes  will  not  be 
frustrated  by  the  temporary  nature  of 
the  exemption,  exemptive  relief  is 
extended  after  the  five  year  term  of  the 
exemption  for  such  guarantees  with 
respect  to  notes  placed  with  the  Plans 
during  the  five  year  period. 

For  a  more  complete  stalenient  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  3,  1982  at  47  FR  39013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Miriam  Freund  or  Mr.  Edward 
Peterson  of  the  Department,  telephone 
(202)  523-8971,  (This  is  not  a  toll-free 
number.) 

'Prohibited  Transaction  Exemption  82-188; 
Exemption  Application  Nos.  L)-3072  and  D- 

Raznick  &  Sons.  Inc.  Pension  and  Profit 
Sharing  Plans  (the  Plans)  Located  in 
Woodland  Hills,  CA 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code. 
bv  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply, 
(11  for  a  period  of  five  years,  to  the 
proposed  purchases  by  the  Plans  of  first 
mortgages  and  fi'-st  deeds  of  trust  (the 


Contracts]  from  partnerships  which  are 
or  will  be  50%  or  more  owned  by 
Raznick  &  Sons,  Inc.,  (the  Employer)  the 
sponsor  of  the  Plans;  and  (2)  to  the 
guarantees  by  the  Employer  and  by  Mr. 
and  Mrs.  Arnold  L.  Raznick,  parties  in 
interest  with  respect  to  the  Plans,  to 
repurchase  Contracts  which  are  in 
default. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  21, 1982  at  47  FR  41659. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Katherine  D.  Lewis  of  the 
Department,  telephone  (202)  523-8972, 
(This  is  not  a  toll-free  number.) 

[Prohibited  Transaction  Exemption  82-189; 
Exemption  Application  No.  D-3090) 

The  Falley's  Inc.  Profit  Sharing  Plan 
Trust  (the  Plan)  Located  in  Topeka. 
Kansas 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
code,  shall  not  apply  to  the  purchase  by 
the  Plan  of  an  interest  in  certain  real 
property  from  Falley's  Inc.  (the 
Employer)  and  the  leaseback  of  such 
interest  to  the  Employer,  provided  the 
terms  and  conditions  of  the  transactions 
are  at  least  as  favorable  as  those  which 
the  Plan  could  receive  in  similar 
transactions  with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  3. 1982  at  47  FR  39011. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Ian  D.  Broady  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 

[Prohibited  Transaction  Exemption  82-190; 
Exemption  Application  No.  D-3147| 

The  Greater  Cleveland  Hospital 
Association  Retirement  Plan  (the  Plan) 
Located  in  Cleveland,  Ohio 

Exemption 

The  restrictions  of  sections  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  applicafion 
of  section  4975  of  the  Code,  by  reason  of 
sections  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  a  loan  of 
$1,200,000  by  the  Plan  to  1226  Huron 
Road  Co,,  Ltd..  under  the  terms  and 
conditions  set  forth  in  the  notice  of 
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pendency,  provided  that  the  terms  of  the 
transactions  are  not  less  favorable  to 
the  Plan  than  those  obtainable  in  an 
arm's-length  transaction  with  an 
unrelated  party  at  the  time  of  the 
consummation  of  the  transaction. 

For  a  m.ore  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
8,  1982  at  47  FR  24879. 

Written  Comments  and  Hearing 
Requests 

The  Department  received  one  letter 
commenting  on  the  proposed  exemption 
and  requesting  a  public  hearing.  The 
request  for  a  public  hearing  was 
subsequently  withdrawn. 

The  commentator  stated  that  he  did 
not  believe  that  the  proposed 
transaction  would  be  in  the  interest  of 
certain  Plan  participants,  i.e.,  those 
participants  retiring  in  the  next  20  years, 
since  those  employees  could  not 
possibly  gain  from  any  appreciation  in 
the  subject  real  property.  'The 
commentator  also  indicated  that  he 
considered  the  promise  of  a  portion  of 
appreciation  20  years  from  now  to  be  a 
speculative  investment,  not  in  keeping 
with  fiduciary  standards. 

The  Department  received  a  letter  from 
the  Plan's  independent  fiduciary  which 
responded  to  these  coiiiinents.  He  stated 
that  the  Plan  is  a  defined  benefit 
pension  plan,  so  that  the  benefits  of  all 
participants  are  determined  undci  the 
formula  spelled  out  in  the  Plan.  Thus,  a 
good  or  bad  investment  result  from  a 
particular  transaction  will  not  increase 
or  decrease  the  benefits  of  any 
participant  or  group  of  participants, 
Uith  regard  to  the  comment  that  the 
transaction  is  speculative,  the  fiduciary 
stated  that  the  loan  involves  only  1.3% 
of  Plan  assets.  It  is  secured  by  a  first 
mortgage  on  a  quality  property,  in  a 
good  location,  to  be  occupied  by  the 
Greater  Cleveland  Hospital  Association, 
which  IS  a  fine  tenant.  In  addition  to  the 
fixed  interest,  which  is  reasonable  and 
attractive  having  regard  to  all  the 
circumstances,  the  Plan  has  an  equity 
participation.  Exactly  what  amount  the 
Plan  will  ultimately  realize  on  account 
of  its  equity  participation  is,  of  course, 
impossible  to  state  at  the  inception  of 
the  loan.  Thus,  admittedly,  the  equity 
portion  of  the  investment  can  perhaps 
be  said  to  be  speculative  in  the  sense 
that  any  equity  investment  is 
speculative.  As  independent  fiduciary 
for  the  Plan,  however,  he  reaffirmed 
that,  having  regard  to  all  factors,  the 
subject  loan  is  in  keeping  with  fiduciary 
standards  and  the  standards  of  prudent 
investment  of  plan  funds. 


The  Department,  after  consideration 
of  the  entire  record,  has  determined  that 
the  exemption  should  be  granted  as 
proposed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

[Prohibited  Transactio.n  Exemption  82-191; 
E.xempuon  Application  \'o  D-31fi8| 

The  Gary  Retirement  Plan  (the  Plan) 
Located  in  Denver,  Culnrado 

Exemption 

The  restrictions  of  section  406(a).  406 
(bill)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through"(E)  of  the 
Code,  shall  not  apply  to  a  loan  (the 
Loan)  of  $1,000,000  by  the  Plan  to  Gary 
Energ\  Corporation,  piovided  the  terms 
and  conditions  of  the  Loan  are  at  least 
as  equal  to  those  which  the  Plan  could 
receive  in  an  arm's  length  transaction 
with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  24,  1982  at  4"  FR  42^0i 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jan  Broady  of  the  Department, 
telephone  (202)  523-89"!.  (This  is  not  a 
toll-free  number.) 

[Prohibited  Transaction  Exemption  82-192; 

Exemption  .'^.pplication  Nn.  0-3214] 

John  H  Herrick  Consulting  Engineers, 
Inc.  Defined  Benefit  Pension  Plan  and 
Trust  (the  Plan)  Located  m  Portland, 
Oregon 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  pr(.ipo&ed  contribution  (the 
Contribution)  of  certain  limited 
partnership  interests  (the  LP  Interests) 
to  the  Plan  by  John  H.  Herrick 
Consulting  Engineers,  Inc.  (the 
Employer),  the  sponsor  of  the  Plan,  at  a 
value  of  $44,923  provided:  (a)  That  this 
amount  is  no  more  than  the  fair  market 
value  the  LP  Interests  at  the  time  of  the 
Contribution;  and  (b)  the  Employer's 
federal  tax  deduction  for  the 
Contribution  is  not  greater  than  the  fair 
market  value  of  the  LP  Interests  on  the 
date  of  the  Contribution. 

For  a  more  complete  statement  ot  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 


exemption  refer  to  the  notice  ol 

proposed  exemption  published  on 
August  6,  1982  at  47  FR  34247. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Small  of  the  Department, 
telephone  |202|  523-7222  (This  is  not  a 
toll-free  number.) 

(Prohibited  Transaction  Ejietnption  82-193; 
Elxemption  Application  No.  L--3267] 

Washington  Automotive  Wholesalers 
Association  Health  and  Welfare  Trust 
(the  Plan)  Located  in  Seattle, 
Washington 

Exempiiun 

The  restricfions  of  section  406(a), 
406(bl(l)  and  406(b)(2)  of  the  Act  shall 
not  apply  to  the  proposed  leasing  (the 
Lease)  of  a  certain  building  located  in 
Seattle,  Washington  by  the  Plan  to  the 
Washington  Automotive  Wholesalers 
Association,  the  sponsor  of  the  Plan, 
provided  that  the  terms  and  conditions 
of  the  Lease  are  at  least  as  favorable  to 
the  Plan  as  those  which  the  Plan  could 
receive  from  an  unrelated  party  in  a 
similar  transaction. 

For  a  complete  statement  of  the  facts 
and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  3. 1982  at  47  FR  39038. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Small  of  the  Department, 
telephone  (202)  523-7222.  (This  is  not  a 
toll-free  number,) 

[Prohibited  Transaction  Exemption  82-194; 
Exemption  Application  Nos,  L-3348  and  L- 
3347) 

Southeast  Florida  I.Hb<)rMr's  District 
Council  Stierant  e  Pay  Tru>;t  Fund  (the 
Severance  Plan)  and  the  Southeast 
Florida  District  Council  Drnt,il   \'ision 
and  Preventive  Care  Trust  Fund  (the 
DVP  Plan)  Located  in  Miami   Florida 

Exemption 

The  restrictions  of  section  406(b)(2)  of 
the  Act  shall  not  apply  to  the  proj)osed 
transfer  by  the  Severance  Plan  of 
approximately  $18,975  in  residual  assets 
to  the  DVP  Plan, 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  14.  1982  at  47  FR  4n,'>06 

FOR  FURTHER  INFORMATION  CONTACT 

Kii  hard  Small  of  the  Depai  tinent, 
telephone  (202)  523-7222,  (This  is  r,v\  .i 
toll-free  number.) 

[Prohibited  TraiiSdCtion  Exemption  K_-ia5; 
Exemption  Application  Nos.  D-33b5  and  D- 
3386) 
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South  Bay  Psyduatric  Medical  Group 
ProGt  Sharing  Flan  and  the  South  Bay 
Psychiatric,  Medical  Group  Mone^ 
Purchase  Plan  (collectively,  the  Plans) 
Located  in  Loa  Angeles,  California 

Exemption  I 

The  restrictions  of  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  sale  by  the  Plans 
of  certain  limited  partnership  interests 
to  Dr.  Edwin  Caine  (Caine),  a 
disqualified  person  with  respect  to  the 
Plans,  for  cash  in  the  amount  of  $95,000 
provided  that  this  amount  is  at  least  the 
fair  market  value  of  such  limited 
partnership  interests  at  the  time  of  sale. ' 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  24, 1982  at  47  FR  42205. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Richard  Small  of  the  Department, 
telephone  (202)  523-7222.  (This  is  not  a 
toll-free  number.) 

[Prohibited  Transaction  Exemption  82-196; 
Exemption  Application  No.  D-3500] 

Darfoy  Graphics,  Inc.  Employees  Profit 
Sharing  Plan  and  Trust  (the  Plan) 
Located  in  Chicago.  Illinois 

Exemption 

The  restrictions  of  section  406  (a). 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  loan  by  the 
Plan  to  Citizens  Bank  and  Trust 
Company  as  trustee  under  Trust 
Agreement  66-4325  of  the  lesser  of 
$175,000  or  40%  of  the  Plan's  assets, 
based  on  the  terms  and  conditions  set 
forth  in  the  notice  of  proposed 
exemption,  and  to  the  personal 
guarantee  of  repayment  By  the 
principals  of  Rockwell  Enterprises, 
provided  that  the  terms  of  the 
transactions  are  not  less  favorable  to 
the  Plan  than  those  obtainable  in  an 
arm's  length  transaction  with  an 
unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 


'  Because  Caine  is  the  only  participant  in  Ihe 
Plans,  and  the  soie  iharelialdeT  of  the  South  Bay 
Psychiatric  Medical  Group,  the  ipooaor  of  the  Plan*, 
there  ii  no  jurisdiction  under  Title  I  of  the  Employee 
Retirement  Income  Secunty  Act  of  1974  ;the  Act) 
pursuant  to  S  CPR  S10J-3(c|  (1).  However  therr  n 
jurisdiction  under  TUe  0  of  the  Act  under  section 
4975  iif  the  Code. 


iJMI 


proposed  exemption  published  on 
September  24.  1982  at  47  FR  42194. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  H.  Levitas  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 

[Prohibited  TrHn.saction  Exemption  82-197, 
Exemption  .\pplir,ation  No  D-3589] 

Janney  Montgomery  Scott.  Inc. 
Employees  Stock  CJwnership  Plan  (the 
Plan)  Located  in  Philadelphia, 
Pennsylvania 

Exemption 

The  restrictions  of  section  406(a).  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of -the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply,  effective  July  15, 
1982,  to  (1)  the  sale  of  certain  stock,  as 
described  in  the  notice  of  proposed 
exemption,  by  the  Plan  to  Penn  Mutual 
Equity  Services,  Inc.;  and  (2)  other 
transactions  described  in  the 
Agreement,  as  described  in  the  notice  of 
proposed  exemption,  executed  or  to  be 
executed  in  accordance  with  the  sale, 
provided  the  terms  of  the  transactions 
are  no  less  favorable  to  the  Plan  than 
those  available  in  an  arm's-length 
transactions  with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  3,  1982  at  47  FR  39023. 

EFFECTIVE  DATE:  This  exemption  is 
effective  July  15,  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  Slander  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

(Prohibited  Transaction  Exemption  82-198: 

Exemption  .Application  No.  0-3610] 

Key  Employee  Retirement  Plan  (the 
Plan)  Located  in  Pensacola,  Florida 

Exemption 

The  restrictions  of  section  406(a).  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  cash  sale  of 
an  unimproved  parcel  of  real  property. 
as  described  in  the  notice  of  proposed 
exemption,  to  Mr.  Anthony  Ciano  for 
$209,000,  provided  that  this  amount  is 
not  less  than  the  fair  market  value  of  the 
property  on  the  date  of  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 


proposed  exemption  published  on 
September  24, 1982  at  47  FR  4219a 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  Stander  of  the  Department 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

(Prohibited  Transaction  Exemption  82-199; 
Exemption  Applicabon  No.  0-3669] 

Misener  Marine  Profit  Sharing  Plan  (the 
Plan)  Located  in  St.  Petersburg.  Florida 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  cash  sale, 
for  $90,000.  of  certain  real  property  (the   * 
Real  Property)  by  the  Plan  to  Mr.  and 
Mrs.  Donald  Hudson,  provided  the 
amount  paid  for  the  Real  Property  is  not 
less  than  its  fair  market  value  on  the 
date  the  transaction  is  consummated. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  24.  1982  at  47  FR  42199. 

FOR  FUTHER  INFORMATION  CONTACT: 

Ms.  Jan  Broady  of  the  Department,  telephone 
(202)  523-8971.  (This  is  not  a  toll-free 
number.) 

[Prohibited  Transaction  Exemption  82-200: 
E.xemption  Applicatioa  No.  1^-3675) 

Wells  Fargo  h  Company  Group  Life 
Insurance  Plan  (the  Plan)  Located  in  San 
Francisco,  California 

Exemption 

The  restrictions  of  section  406  (a)  and 
(b)  of  the  Act  shall  not  apply  to  the 
reinsurance  of  risks  and  the  receipt  of 
premiums  therefrom  by  Central  Western 
Insurance  Company  from  the  group  life 
insurance  contracts  sold  by  the 
Equitable  Life  Assurance  Society  to 
Wells  Fargo  &  Company  to  provide 
benefits  to  the  Plan,  subject  to  the 
conditions  set  forth  in  the  notice  of 
proposed  exemption. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
September  24. 1982  at  47  FR  42196. 

FOR  FURTHCR  MFOIIMATION  CONTACT: 

Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 

directed  to  the  following: 
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(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  wnth 
section  404(a)(l)(B]  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  or  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  tlie  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  DC.  this  lath  day 
of  Novpmber  1982. 

Alan  D.  Lebowitz, 

Assisfan'  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs.  Labor-Management  Services 
Administration,  U.S.  Department  of  Labor. 

|FR  Doc  82-32063  Filed  n-22-82.  8  45  am| 
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[Prohibited  Transaction  Exemption  82-186; 
Exemption  Application  No.  D-3286J 

Exemption  From  the  Prohibitions  for 
Certain  Transactions  Involving  BREA 
Real  Estate  Fund-I  Located  in 
Minneapolis,  Minnesota 

agency:  Pension  and  Welfare  Benefit 
Programs  Office,  Department  of  Labor. 
ACTION:  Grant  of  individual  exemption. 

SUMMARY:  This  exemption  permits  a 
collective  investment  fund,  BREA  Real 
Estate  Fund-I  (Fund-I),  that  is  managed 
by  Banco  Real  Estate  Advisers  (BREA). 
in  which  employee  benefit  plans  (the 
Plans)  participate,  to  engage  in  certain 


transactions  provided  specified 

conditions  are  met. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Sandler  of  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20216  (202)  523-8195.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  On  July 
23, 1982,  notice  was  published  in  the 
Federal  Register  (47  FR  31987)  of  the 
pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from  the  restrictions 
of  sections  406  and  407(a)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and  from  the 
.sanctions  resulting  from  the  application 
uf  section  4975  of  the  Infernal  Revenue 
Code  of  1954  (the  Code)  by  reason  of 
section  4975(c)(1)  of  the  Code,  for  the 
transactions  described  herein.  The 
notice  set  forth  a  summary  of  facts  and 
representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  a\'ailable  for  public  inspection  at 
the  Department  in  Washington.  D.C.  The 
notir.e  also  invited  in'e.rpsted  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemntion.  The  proposed 
exemption  required  BREA  to  notify  the 
appropriate  fiduciary  of  each  Plan  that 
had  subscribed  to  invest  in  Fund-I.  on  or 
before  August  2,  1982,  of  the  proposed 
exemption.  The  applicant  has  stated 
that  as  of  that  date,  no  units  of  Fund-1 
had  been  sold,  therefore  there  were  no 
Plan  fiduciaries  to  notify  regarding  the 
proposed  exemption. 

The  notice  of  pendency  was  issued 
and  the  exemption  is  being  granted 
solely  by  the  Department  because, 
effective  December  31.  1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 


applicable  from  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a1(11(B)  of 
the  Act;  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
exemptitm  affect  the  requirement  of 
section  401(a)  of  the  Code  that  a  plan 
must  operate  for  the  exrliisive  benefit  of 
the  employees  of  the  emnlov  nr 
maintaining  the  plan  and  their 
beneficiares, 

(2)  This  exemption  is  supplemental  to, 
and  not  in  derogation  of.  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact,  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  408(a]  of 
the  Act  and  section  4975(c)(2)  of  Uie 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Plans 
and  of  their  participants  and 
beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plans. 

.Accordingly,  the  following  exemption 
:^  hereby  gi anted  under  the  authority  of 
section  403(aj  of  the  Act  and  section 
49'','^(c)(2)  of  ihe  Code  and  in  accordance 
with  the  procedures  set  foiih  in  ERISA 
Procedure  75-1. 

Section  I — Exemption  for  Certain 
Transactions  Involving  Fund-I 

(a)  The  restrictions  of  section  406(a). 
40b(b)  (1)  and  (2)  and  4U7|a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code. 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  transactions  described  below  if 
the  applicable  conditions  set  forth  in 
Section  III  are  met. 
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(1)  Transactions  Between  Parties  In 
Interest  and  the  Fund:  General.  Any 
transaction  between  Fund-I  and  a  party 
in  interest  with  respect  to  a  Plan  that 
has  invested  in  Fund-I.  or  any 
acquisition  or  holding  by  Fund-1  of 
employer  securities  or  employer  real 
property,  if  the  party  in  interest  is  not 
BREA  or  one  of  its  affiliates:  or  the 
acquisition  or  sale  of  units  of  Fund-I  to 
a  Plan  if  a  Banco  bank  has  discretionary 
authority  or  oontrol  over  Plan  assets. 
provided  that  a  fiduciary  who  is 
independent  of  BREA  and  its  affiliates 
expressly  approves  such  acquisition  or 
sale,  if  at  the  time  of  any  such 
transaction,  acquisition,  holding  or  sale, 
the  interest  of  the  Plan  together  with  the 
interests  of  any  other  Plans  maintained 
by  the  same  employer  or  employee 
organization  in  Fund-I  does  not  exceed 
5  percent  of  the  total  of  all  assets  in 
Fund-I. 

(2)  Special  Transactions  Not  Meeting 
the  Criteria  of  Section  Ifajl  Between 
Employers  ofEinployees  Covered  by  a 
Multiple  Employer  Plan  and  Fund-I. 
Any  transaction  between  Fund-I  and  an 
employer  (or  an  affiliate  of  an  employer) 
of  employees  covered  by  a  multiple 
employer  plan  that  has  invested  in 
Fund-I.  or  any  acquisition  or  holding  by 
Fund-I  of  employer  real  property,  if  at 
the  time  of  the  transaction,  acquisition 
or  holding — 

(A)  The  interest  of  the  multiple 
employer  plan  in  Fund-I  does  not 
exceed  10  percent  of  the  total  assets  in 
Fund-I.  and  the  employer  is  not  a 
"substantial  employer  with  respect  to 
the  plan  (within  the  meaning  of  section 
4001(a)(2)  of  the  Act),  or 

(B)  The  interest  of  the  multiple 
•employer  plan  in  Fund-I  exceeds  10 
percent  of  the  total  assets  in  Fund-l.  but 
the  employer  is  not  a  "substantial 
employer"  with  respect  to  the  plan  and 
would  not  be  a  "substantial  employer" 
within  the  meaning  of  section  4001(a)(2) 
of  the  Act.  if  "5  percent"  were 
substituted  for  "10  percent"  in  that 
definition. 

(3)  Acquistion,  Sale  or  Holding  of 
Employer  Securities  and  Employer  Real 
Property.  (A)  Except  as  provided  in 
subsection  (B)  of  this  section  (3),  any 
acquisition,  sale  or  holding  of  employer 
securities  or  employer  real  property  by 
Fund-I  which  does  not  meet  the 
requirements  of  paragraphs  (a)(1)  and 
(a)(2)  of  Section  I.  if  no  commission  is 
paid  to  BREA  or  to  the  employer  or  to 
any  affiliate  of  BREA  or  the  employer  in 
connection  with  the  acquisition,  sale  or 
lease  of  employer  real  property,  and 

(i)  In  die  case  of  employer  real 
property — 

(aa)  Eadi  parcel  of  employer  real 
property  and  the  improvements  thereon 


held  by  Fund-I  are  suitable  (or 
adaptable  without  excessive  cost)  for 
use  by  different  tenants,  and 

(bb)  The  property  of  Fund-I  that  is 
leased  or  held  for  lease  to  others,  in  the 
aggregate,  is  dispersed  geographically. 

(ii)  In  the  case  of  employer 
securities — 

(aa)  Neither  BREA  nor  any  of  its 
affiliates  is  an  affiliate  of  the  issuer  of 
the  security,  and 

(bb)  If  the  security  is  an  obligation  of 
the  issuer,  either 

1.  Fund-I  owns  the  obligation  at  the 
time  the  Plan  acquires  an  interest  in 
Fund-L  and  interests  in  Fund-I  are 
offered  and  redeemed  in  accordance 
with  valuation  procedures  of  Fund-l 
applied  on  a  uniform  or  consistent  basis. 

2.  Immediately  after  acquisition  of  the 
obligation;  (a)  Not  more  than  25  percent 
of  the  aggregate  amount  of  obligations 
issued  in  the  issue  and  outstanding  at 
the  time  of  acquisition  is  held  by  such 
Plan,  and  (b)  in  the  case  of  an  obligation 
that  is  a  restricted  security  within  the 
meaning  of  Rule  144  under  the  Securities 
Act  of  1933,  at  least  50  percent  of  the 
aggregate  amount  of  obligations  issued 
in  the  issue  and  outstanding  at  the  time 
of  acquisition  is  held  by  persons 
independent  of  the  issuer.  BREA,  its 
affiUates  and  any  collective  investment 
fund  maintained  by  BREA  or  its 
affiliates  shall  be  considered  to  be 
persons  independent  of  the  issuer  if 
BREA  is  not  an  affiliate  of  the  issuer. 

(B)  In  the  case  of  a  Plan  that  is  not  an 
eligible  individual  account  plan  (as 
defined  La  section  407(d)(3)  of  the  Act). 
the  exemption  provided  in  subsection 
(A)  of  this  section  (3)  shall  be  available 
only  if.  immediately  after  the  acquisition 
of  the  securities  or  real  property,  the 
aggregate  fair  market  value  of  employer 
securities  or  real  property  with  respect 
to  which  BREA  or  its  affiliates  has 
investment  discretion  does  not  exceed 
10  percent  of  the  fair  market  value  of  all 
the  assets  of  the  Plan  with  respect  to 
which  BREA  or  it  affiliates  has 
investment  discretion. 

(C)  For  the  purpose  of  the  exemption 
contained  in  subsection  (A)  of  this 
section  (3).  the  term  "employer 
securities"  shall  include  securities 
issued  by,  and  the  term  "employer  real 
property"  shall  include  real  property 
leased  to  a  person  who  is  a  party  in 
interest  with  respect  to  s  participating 
Plan  by  reason  of  a  relationship  to  the 
employer  described  in  Section  3(14)(E). 
(G),  (H)  or  (H  of  the  Act. 

(b)  The  reshnctions  of  section  406(a). 
408(b)(1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4875(cKl){A)  through  (E)  shall 
not  apply  to  transactions  described 


below,  if  the  conditions  of  Section  III  are 
met. 

(1)  Transactions  with  Persons  Who 
are  Parties  In  Interest  With  Respect  to  a 
Participating  Plan  Solely  by  Virtue  of 
Being  Certain  Service  Providers  or 
Certain  Affiliates  of  Service  Providers 
Any  transactions  betweeen  Fundi  and  a 
person  who  is  a  party  in  interest  with 
respect  to  a  Plan  if — 

(A)  The  person  is  a  party  in  interest 
(including  a  fiduciary)  solely  by  reason 
of  providing  services  to  the  Plan,  or 
solely  by  reason  of  a  relationship  to  a 
service  provider  described  in  section 
3(14)(F).  (G).  (H)  or  (I)  of  the  Act.  or 
both,  and  the  person  neither  exercised 
nor  had  any  discretionary  authority, 
control,  responsibility  or  influence  with 
respect  to  the  investment  of  the  Plan's 
assets  in,  or  held  by,  Fund-I,  and 

(B)  The  person  is  not  an  affiliate  of 
BREA. 

(2)  Certain  Leases  and  Goods.  The 
furnishing  of  goods  to  Fund-I  by  a  party 
in  interest  with  respect  to  a  Han  or  the 
leasing  of  real  property  owned  by  Fundi 
to  such  party  in  interest  and  the 
incidental  furnishing  of  goods  to  such 
party  in  interest  by  Fundi,  if — 

(A)  In  the  case  of  goods,  they  are 
furnished  to  or  by  Fund-I  in  connection 
with  real  proper^  owned  by  Fund-I. 

(B)  The  party  in  interest  is  not  BREA 
or  any  affiliate  of  BREA.  and 

(C)  The  amount  involved  in  the 
furnishing  of  goods  or  leasing  of  real 
property  in  any  calendar  year  (including 
the  amount  under  any  other  lease  or 
arrangement  for  the  furnishing  of  goods 
in  connection  with  the  real  property 
investments  of  Fimd-I  with  the  same 
party  in  interest,  or  any  affiliate  thereof) 
does  not  exceed  the  greater  of  $25,000  or 
0.5  percent 

(3)  Loan  Origination  Services.  Loan 
origination  services  provided  by  the 
Commercial  Loan  Division  of  Banco 
Mortgage  Company  with  respect  to  the 
investments  made  by  Fund-I,  provided 
that  the  terms  and  conditions  of  such 
services  are  embodied  in  the  Servicing 
Agreement 

(4)  Transactions  Involving  Places  of 
Public  Accommodation.  The  furnishing 
of  services,  facilities  or  any  goods 
incidental  to  such  services  and  facilities 
by  a  place  of  public  accommodation  in 
which  Fund-I  has  an  investment  to  a 
party  in  interest  with  respect  to  a  Plan, 
if  the  services,  facilities  and  incidental 
goods  are  furnished  on  a  comparable 
basis  to  the  general  public 

Section  U— Excess  Holding  Exemption 
for  the  Plans 

(a)  The  restrictions-of  sections  406(a), 
406(b)(2)  and  407(a)  of  the  Act  and  the 
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sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)(A)  through  (D)  of  the 
Code  shall  not  apply  to  a  Plan  with 
respect  to  any  acquisition  or  holding  of 
qualifying  employer  securities  or 
qualifying  employer  real  property  (other 
than  through  Fund-I).  if — 

(1)  The  acquisition  or  holding 
contravenes  the  restrictions  of  sections 
406(a)(1)(E),  406(a)(2)  and  407(a)  of  the 
Act  solely  by  reason  of  being  aggregated 
with  employer  securities  or  employer 
real  property  held  by  Fund-I. 

(2)  The  requirements  of  either 
paragraph  (a)(1)  or  paragraph  (a)(2)  of 
Section  I  of  this  exemption  are  met,  and 

(3)  The  applicable  conditions  set  forth 
in  Section  III  of  this  exemption  are  met. 

Section  If! — General  Conditions 

(a)  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 
subsequent  renewal  thereof  that 
requires  the  consent  of  BREA  or  its 
affiliates,  the  terms  of  the  transaction 
are  not  less  favorable  to  Fund-I  than  the 
terms  generally  available  in  arms-length 
tiansactions  between  unrelated  parlies. 

(b)  BREA  or  its  affiliates  maintains  for 
a  period  of  six  years  from  the  date  of  the 
transaction  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (c)  of  this  section  to 
determine  whether  the  conditions  of  this 
exemption  have  been  met,  except  that: 
(1)  a  prohibited  transaction  will  not  be 
considered  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of 
BREA  or  its  affiliates,  the  records  are 
lost  or  destroyed  prior  to  the  end  of  the 
six-year  period,  and  (2)  no  party  in 
interest  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  501(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  [b]  of 
the  code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(c)  below. 

(c)(1)  Except  as  provided  in  section  2 
of  this  paragraph  (c)  and 
notwithstanding  any  provisions  of 
sections  (a)(2)  and  (b)  of  section  504  of 
the  Act,  the  records  referred  to  in 
paragraph  (b)  of  this  Section  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by; 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Servicfe. 

(B)  Any  fiduciary  of  a  Plan  who  has 
authority  to  acquire  or  dispose  of  the 
interests  in  Fund-I  of  the  Plan  or  any 
duly  authorized  employee  or 
representative  of  such  Fiduciary. 


(C)  Any  contributing  employer  to  any 
Plan  or  any  duly  authorized  employee  or 
representative  of  such  employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  Plan,  or  any  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary. 

(2)  None  of  the  persons  described  m 
subparagraphs  (B)  through  (D)  of  this 
paragraph  (c)  shall  be  authorized  to 
examine  trade  secrets  of  BREA  or  its 
affiliates,  or  commercial  or  finanriHl 
information  which  is  privileged  or 
confidential. 

Section  IV— Definitions  and  General 
Rules 

(a)  An  "affiliate"  of  a  person 

iiicludes — 

(1)  Any  person  dircclly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
com.mon  control,  with  the  person, 

(2)  any  officer,  director,  employee, 
relative  or  partner  in  any  such  person, 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director, 
partner  or  employee. 

(b)  The  term    control"  means  the 
power  to  exercise  a  controlling  influence 
over  the  management  or  policies  of  a 
person  other  than  an  individual. 

(c)  The  term  "relative  '  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  .^ct  for  a  "member  of 
the  family"  as  that  term  is  defined  in 
section  4975|e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  sister. 

(d)  The  term  "multiple  employer  plan" 
means  an  employee  benefit  plan  that 
satisfies  at  least  the  requirements  of 
section  3(37)(A)(i),  (ii)  and  (v)  of  the  Act 
and  section  414{f)(l)(Aj.  (B)  and  (E)  of 
the  Code, 

(e)  The  time  as  of  which  any 
transaction,  acquisition  or  holding 
occurs  is  the  date  upon  which  the 
transaction  is  entered  into,  the 
acquisition  is  made  or  the  holding 
commences.  In  addition,  in  the  case  of  a 
transaction  that  is  continuing,  the 
transaction  shall  be  deemed  to  occur 
until  it  is  terminated.  If  any  transaction 
is  entered  into,  or  an  acquisition  is 
made,  on  or  after  the  date  of  granting  of 
this  exemption,  or  a  renewal  that 
requires  the  consent  of  Fund-l  occurs  on 
or  after  the  date  of  granting  of  this 
exemption,  and  the  rquirements  of  this 
exemption  are  satisfied  at  the  time  the 
transactions  are  entered  into  or 
renewed,  respectively,  or  at  the  time  the 
acquisition  is  made,  the  requirements 
will  continue  to  be  satisified  thereafter 
with  respect  to  the  transaction  or 
acquisition  and  the  exemption  shall 
apply  thereafter  to  the  continued 


holding  of  the  property  so  acquired. 
\otwithstandins  the  foregoing,  this 
exemption  shall  cease  to  apply  to  a 
holding  exempt  bv  virtue  of  Section 
1(a)(1)  at  such  time  as  the  interest  of  the 
Plan  exceeds  the  percentage  interest 
limitation  of  Section  I(al(l).  unless  no 
portion  of  such  excess  results  from  an 
increase  in  the  assets  allocated  to  Fund- 
I  by  t!ie  Plan.  For  this  purpose,  assets 
allocated  do  not  include  the 
reinvestment  of  Fund-I  earnings. 
Nothing  in  this  paragraph  shall  be 
construed  as  exempting  a  transaction 
entered  into  by  Fund-I  which  becomes  a 
transaction  described  in  Section  406  of 
the  Act  or  Section  4975  of  the  Code 
while  the  transaction  is  continuing 
unless  the  conditions  of  the  exemption 
were  met  either  at  the  time  the 
transaction  was  entered  into  or  at  the 
time  the  transaction  would  have  become 
prohibited  but  for  this  exemption, 

(f)  Each  Plan  shall  be  considered  to 
own  the  same  proportionate  undivided 
interest  in  each  asset  of  Fundi  as  its 
proportionate  interest  in  the  total  assets 
of  Fund-I  as  calculated  on  the  most 
recent  preceding  valuation  date  of  Fund- 
I. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transactions  to  be  consummated 
pursuant  to  the  exemption. 

Signed  at  Washington.  D.C.,  this  18th  day 
of  November.  1982. 
Alan  D.  Lebowitz, 

Assistant  Administrator  for  Fiduciary 
Standards.  Pension  and  Welfare  Benefit 
Programs.  Labor-Management  Services 
Administration.  U.S.  Department  of  Labor. 

|FR  Dot  82-320(10  Filed  11-22-82.  8:45  »m\ 
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[Prohibited  Transactton  Exemption  82-185: 
Exemption  Application  No.  D-3124| 

Exemption  From  the  Prohibrtions  tor 
Certain  Transactions  Invotving  LNM 
Acceptance  Corporation  and  the 
Aetna  Casualty  &  Surety  Company 
Located  In  New  York.  New  YorV 

AGENCY:  Pension  ana  Welfare  Benefit 

Prcgrams  Office.  Labor. 

action:  Grant  of  individual  exemption. 


SUMMARY;  This  exemption  permits 
certain  transactions  involving  the  sale  to 
and  holding  by  employee  benefit  plans 
(the  Plans)  of  notes  [the  Guaranteed 
Notes)  issued  by  LNM  Acceptance 
Corporation  (LN'MAC)  and  guaranteed 
by  The  Aetna  Casualty  and  Surety 
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Company  (Aetna),  which  Guaranteed 
Notes  are  collateralized  by  mortgage 
pools  [Mortgage  Pools),  when  LNMAC, 
Aetna  or  the  Mortgage  Pool  sponsor  or 
trustee  may  be  a  party  in  interest  with 
respect  to  one  or  more  of  the  Plans. 
FOB  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  Sandler  of  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4528,  U.S.  Department  of  Labor,  200 
Constitution  Avenue.  NW.,  Washington. 
D.C.  20216.  (202)  523-8195.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  On 
September  3, 1982,  notice  was  published 
in  the  Federal  Register  (47  FR  39015)  of 
the  pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from  the  restrictions 
of  sections  406(a),  406(b)  (1 )  and  (2)  and 
407(a)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act) 
and  from  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Internal  Revenue  Code  of  1954  (the 
Code)  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  for  the 
transactions  described  below.  The 
notice  set  forth  a  summary  of  facts  and 
representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  apphcation  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition,  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemption.  No  public 
comments  and  no  requests  for  a  hearing 
were  received  by  the  Department.  The 
notice  of  pendency  was  issued  and  the 
exemption  is  being  granted  solely  by  the 
Department  because,  effective 
December  31,  1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713,  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  reheve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
applicable  from  certain  other  provisions 
of  the  Act  and  the  Code.  These 


provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibiUty 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act  nor  does  the  fact  the  transaction 
is  the  subject  of  an  exemption  affect  the 
requirement  of  section  401|a)  of  the 
Code  that  a  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  the  .•\ct  and  section 
4975(c)(l|(F)  of  the  Code. 

(3)  This  exemption  is  supplemental  to. 
and  not  in  derogation  of.  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact,  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  408(a)  of 
the  .Act  and  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28,  1975).  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  IS  in  the  interests  of  the  Plans 
and  of  their  participants  and 
beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plans. 

Accordingly,  the  following  exemption 
is  hereby  granted  pursuant  to  the 
authority  granted  under  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedure  set  forth  in  ERISA  Procedcure 
75-1. 

I.  Transactions 

A.  Effective  January  1,  1975,  the 
restrictions  of  secUons  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)(A)  through 
(D)  of  the  Code,  shall  not  apply  to  the 
following  transactions  involving  the 
Guaranteed  .Notes  and  Mortgage  Pools 
acquired  by  LNMAC  with  the  proceeds 
thereof: 


(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  Guaranteed 
Notes  in  the  initial  issuance  thereof 
between  LNMAC  and  a  Plan  when 
LNMAC,  Aetna  or  the  sponsor  or  any 
trustee  of  the  related  Mortgage  Pool  is  a 
party  in  interest  with  respect  to  such 
Plan,  provided  that  the  Plan  pays  no 
more  than  fair  market  value  for  such 
Guaranteed  Notes; 

(2)  The  continued  holding  of 
Guaranteed  Notes  acquired  pursuant  to 
subparagraph  (1),  above,  by  a  Plan. 

B.  Effective  January  1, 1975,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (2)  and  407(a)  of  the  Act  and  the 
taxes  imposed  by  secfion  4975(a)  and  (b) 
of  the  Code  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  following 
transactions  involving  the  Guaranteed 
Notes  and  related  Mortgage  Pools: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  Guaranteed 
Notes  in  the  initial  issuance  thereof 
between  LNMAC  and  a  Plan  when 
LNMAC,  Aetna  or  the  sponsor  or  any 
trustee  of  the  related  Mortgage  Pools  is 
a  fiduciary  with  respect  to  the  Plan 
assets  invested  in  such  Guaranteed 
Notes,  provided: 

(a)  Such  sale,  exchange  or  transfer  is 
expressly  approved  by  a  fiduciary 
independent  of  LNMAC,  Aetna  or  the 
pool  sponsor  or  trustee  who  has 
authority  to  manage  and  control  those 
Plan  assets  being  invested  in  such 
Guaranteed  Notes; 

(b)  The  Plan  pays  no  more  for  the 
Guaranteed  Notes  than  would  be  paid  in 
an  arm's-length  transaction  with  an 
unrelated  party; 

(c)  Other  than  LNMAC's  placement 
fee,  no  investment  management, 
advisory  or  underwirting  fee  or  sales 
commission  or  similar  compensation  is 
paid  to  LNMAC  with  regard  to  such 
sale,  exchange  or  transfer  or  to  such 
Mortgage  Pool  sponsor  with  regard  to  its 
sale  to  LNMAC  of  the  related  Mortgage 
Pool: 

(d)  The  total  value  of  Guaranteed 
Notes  purchased  by  a  Plan  does  not 
exceed  25  percent  of  the  amount  of  the 
issue;  and 

(e)  At  least  50  percent  of  the  aggregate 
amount  of  the  issue  is  acquired  by 
persons  independent  of  LNMAC,  Aetna 
or  the  sponsor  or  any  trustee  of  the 
related  Mortgage  Pool. 

C.  Effective  January  1, 1975,  the 
restricUons  of  section  406(b)  (1)  and  (2) 
of  the  Act  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)(E)  of  the 
Code  shall  not  apply  to  transactions  in 
connection  with  the  servicing  and 
operation  of  any  Mortgage  Pool  acquired 
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by  LNMAC  with  the  proceeds  of  its 
Guaranteed  Notes,  nor  to  transactions  in 
connection  with  the  guaranty  of  such 
Notes  dehvered  by  Aetna,  provided  that: 
(1)  Such  transactions  are  carried  out  in 
accordance  with  the  terms  of  a  binding 
servicing  agreement  or.  in  the  case  of 
the  guaranty,  other  appropriate 
documentation:  and  (2)  such  servicing 
agreement  or  other  documentation,  as 
the  case  may  be,  is  made  available  to 
investors  before  they  purchase  the 
related  Guaranteed  Notes. 

D.  Effective  January  1, 1975,  the 
restrictions  of  sections  406(a]  and  407  of 
the  Act  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Code  shall  not  apply  to  any 
transactions  to  which  such  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a 
party  in  interest  (including  a  fiduciary) 
with  respect  to  a  Plan  by  virtue  of 
providing  services  to  the  Plan  (or  who 
has  a  relationship  to  such  servii  e 
provider  described  in  section  3(14)  (F), 
(G),  (H)  or  (I)  of  the  Act),  solely  because 
of  the  ownership  by  such  plan  of  any  of 
LNMAC's  Guaranteed  .Notes 

II.  General  Conditions 

A.  The  relief  provided  under  section  1, 
above,  is  available  only  if  the  following 
conditions  are  met: 

(1)  The  Aetna  guaranty  extends  to  the 
timely  payment  of  100  percent  of  the 
principal  of,  and  interest  on.  the 
Guaranteed  .Notes:  and 

(2)  The  sum  of  all  payments  made  to 
and  retained  by  LNM.AC.  Aetna  or  to 
the  sponsor  of  the  related  Mortgage 
Pool,  in  connection  with  such  Mortgage 
Pool  and  the  issuance  of  the  related 
Guaranteed  Notes,  and  all  funds  inuring 
to  the  benefit  of  such  Mortgage  Pool 
sponsor  as  a  result  of  the  administration 
of  such  Mortgage  Pool,  must  represent 
not  more  than  adequate  consideration 
for  selling  the  Guaranteed  .Notes  or  the 
mortgage  loans  (or  LNMAC's 
participation  therein)  or,  as  the  case 
may  be,  reasonable  compensation  for 
services  pro\ided  by  such  .Mortgage 
Pool  sponsor  to  the  Mortgage  Pool. 

III,  Dennitions 

A.  For  the  purposes  of  this  exemption 
the  terms  "sponsor"  or  "Mortgage  Pool 
sponsor"  mean; 

(1)  The  entity  which  organized,  and 
either  continues  to  service  or  supervises 
the  provision  of  services  to,  a  Mortgage 
Pool  comprised  of  mortgage  loans  either 
made  or  purchased  by  such  entity  and 
interests  in  which  shall  be  acquired 
(either  directly,  or  by  acquisition  of  an 
obligation  secured  thereby)  by  LNMAC; 
and 


(2)  Any  successor  thereto. 

B.  For  the  purposes  of  this  exemption, 
the  term  "Mortgage  Pool"  means  an 
investment  pool  the  corpus  uf  whirh 

(1)  Is  held  in  trust  or  otherwise  is 
distinctly  mdentifiable;  and 

(2)  Consists  solely  of 

(:i)  Interest-bearing  obligations 
secured  by  first  mortgages  or  deeds  of 
trust  on  single-family  residential 
property; 

(b)  Pr.riprty  which  has  secui'ed  such 
obligations  and  which  has  been 
acquired  by  foreclosure:  and 

(c)  Undistributed  cash. 

C.  For  the  purposes  of  this  exemption, 
the  term  "a.*'fiiiate"  of  another  person 
means: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other  person; 

(2)  Any  officer,  director,  partner, 
employee  or  relative  (as  defined  in 
section  3(15)  of  the  Act)  of  such  other 
person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer. 
director  or  partner. 

For  purposes  of  this  paragraph,  the 
term  "control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

D.  For  the  purposes  of  this  exemption. 
the  term  "single-family,  residential 
property"  means  non-farm  property 
comprising  one  to  four  dwelling  units, 
and  also  includes  condominiums. 

E.  For  purposes  of  clause  (e)  of 
subparagraph  1(B)(1)  of  this  exemption, 
a  person  will  be  "independent  of 
LNMAC.  Aetna  or  the  Mortgage  Pool 
sponsor  or  any  trustee"  only  if: 

(1)  Such  person  is  not  an  affiliate  (as 
defined  in  paragraph  111(C)  of  this 
exemption)  of  LN.MAC,  Aetna  or  such 
Mortgatge  Poo!  sponsor  or  trustee;  and 

(2)  Neither  LNM.AC.  .'\etna  or  such 
Mortgage  Pool  sponsor  or  trustee,  nor 
any  affiliate  thereof,  is  a  fiduciary  who 
has  investment  management  authority 
or  renders  investment  advice  with 
respect  to  any  of  the  assets  of  such 
person. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  trje  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transactions  that  are  the  suh)ei  t 
of  the  exemption. 


Signed  at  Washington.  DC,  this  18th  day 

nf  Novpnibrr,  1982. 

.Man  D.  Lebowitz, 

Assistant  Administrator  for  Fiduciary 

Standards.  Pension  and  Welfare  Benefit 

Programs,  Labor-Management  Services 

Administration. 
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(Application  No.  D-35741 

Wittidrawal  of  Proposed  Exemption 
Involving  the  J.  D.  Posiltico.  Inc.  Profit 
Sharing  Plan  (the  Plan)  Located  in 
Farmingdale,  New  York 

On  September  3,  1982,  the  E>epartment 
of  Labor  (the  Department)  published  in 
the  Federal  Register  (47  FR  39019)  a 
notice  of  pendency  of  a  proposed 
exemption  from  the  prohibited 
transaction  restrictions  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
and  from  certain  taxes  imposed  by  the 
Internal  Revenue  Code  of  1954.  The 
notice  of  pendency  concerned  an 
application  filed  on  behalf  of  the 
Fairway  Leasing  Company,  a  party  in 
interest  with  respect  to  the  Plan. 

By  letter  dated  November  1. 1982.  the 
applicant  notified  the  Department  that  it 
was  no  longer  seeking  an  exemption  for 
the  transaction  described  in  the  above 
cited  notice.  Accordingly,  the  applicant 
requested  that  the  application  for 
exemption  be  withdrawn  from 
consideration  by  the  Department. 

The  notice  of  pendency  is  hereby 
withdrawn. 

Signed  at  Washington.  D.C.  this  18th  day 
of  November.  1982. 
Alan  D.  Lebowitz, 

.Assistant  Administrator  for  Fiduciary 
Standards.  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  U.S.  Department  of  Labor 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on 
Advanced  Reactors;  Meeting 

The  ;\(>RS  Subcomm:ttee  on 
Ad\.ini  id  Rrai  tors  wiil  ht-ld  a  mi>Hl;p': 
on  DecemO' I  8.  1982.  Room  1  lb7,  Kr  H 
Street.  NW,  Washington,  DC.  The 
Subcommittee  will  discuss  the  NRC 
Research  Program  for  FY  1984  and  I^HS 
on  advanced  ri-actors 

In  accordance  with  the  proced.irvs 
wutlined  in  the  Federal  Re^ster  un 
October  1,  1982  (47  FR  434741  oral  or 
written  statements  may  In  jr'  '-■nted  by 
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members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Employee  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements. 

The  entire  meeting  will  be  open  to 
public  attendance  except  for  those 
sessions  during  which  the  Subcommittee 
finds  it  necessary  to  discuss  proprietary 
and  industrial  seciuity  and/or 
Unclassified  Safeguards  information. 
One  or  more  closed  sessions  may  be 
necessary  to  discuss  such  information. 
(SUNSHINE  ACT  EXEMPTIONS  3  &  4). 
To  the  extent  practicable,  these  closed 
sessions  will  be  held  so  as  to  minimize 
inconvenience  to  members  of  the  public 
in  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Wednesday.  Decembers.  1982— 2:00 p.m. 
unttl  the  conclusion  of  busmess. 

During  the  initial  portion  of  the  meeting, 
the  Subcommittee,  along  with  any  of  its 
consultants  who  may  be  present,  may 
exchange  preliminary  views  regarding  the 
topics  to  be  discussed. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions  with 
representatives  of  the  NRC  Staff,  their 
consultants,  and  other  interested  persons 
regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  Designated  Federal 
Employee,  Mr.  Paul  Boehnert  (telephone 
202/634-3267)  between  8:15  a.m.  and 
=5:00  p.m.,  EST. 

I  have  determined,  in  accordance  with 
Subsection  10(d)  of  the  Federal 
Advisory  Committee  Act,  that  it  may  be 
necessary  to  close  portions  of  this 
meeting  to  public  attendance  to  protect 
proprietary  and  industrial  security  and/ 
or  Unclassified  Safeguards  Information. 
The  authority  for  such  closure  is 
Exemptions  (3)  and  (4)  to  the  Sunshine 
Act,  5  U.S.C.  552b(c)(3)(4). 

Dated:  November  16,  1982. 
|ohj)  C.  Hoyle. 
Advisory  Committee  Management  Officer 

|FR  Doc.  82-32027  Filed  n-22-«2:  8  «  iml 
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Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on 
Sequoyah  Nuclear  Plant;  Meeting 

The  ACRS  Subcommittee  on 
Sequoyah  Nuclear  Plant  will  hold  a 
meeting  on  December  7,  1982,  Room 
1046.  l^ir  H  Street,  NW,  Washington, 
DC.  The  Subcommittee  will  review  the 
status  of  the  development  of  a  hydrogen 
control  system  for  Sequoyah. 

In  accordance  with  the  procedures 
outlined  in  the  Federal  Register  on 
October  1.  1982  (47  FR  43474).  oral  or 
written  statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  SubcommiUee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Cognizant  Federal  Employee  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements. 

The  entire  meeting  will  be  open  to 
public  attendance  except  for  those 
sessions  during  which  the  Subcommittee 
finds  it  necessary  to  discuss  proprietary 
and  industrial  security  and/or 
Unclassified  Safeguards  information. 
One  or  more  closed  sessions  may  be 
necessary  to  discuss  such  information. 
(Sunshme  Act  Exemptions  3  and  4).  To 
the  extent  practicable,  these  closed 
sessions  will  be  held  so  as  to  minimize 
inconvenience  to  members  of  the  public 
in  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Tuesday,  December  7.  1982—S:.W  a.m.  until 
the  conclusion  of  business. 

During  the  initial  portion  of  the  meeting, 
the  Subcommittee,  along  with  any  of  its 
consultants  who  may  be  present,  may 
exchange  prelimuidry  viev\s  regarding 
matters  to  be  considered  during  the  balance 
of  the  meeting. 

The  Subcrmmittee  will  then  hear 
presentations  by  and  hold  discussiona  with 
representatives  of  the  Tennessee  Valley 
.Authority,  NRC  Staff,  their  consultants,  and 
other  interested  persons  regarding  this 
review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allocated  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  Designated  Federal 
Employee,  Dr.  Richard  Savio  (telephone 
202/634-3267)  between  8:15  a.m.  and 
5:00  p.m.,  EST. 

1  have  determined,  in  accordance  with 
Subsection  10(d)  of  the  Federal 
Advisory  Committee  .^ct,  that  it  may  be 


necessary  to  close  some  portions  of  this 
meeting  to  protect  proprietary,  and 
industrial  security  and/or  Unclassified 
Safeguards  information.  The  authority 
for  such  closure  is  Exemptions  (3)  and 
(4)  to  the  Sunshine  Act,  5  U.S.C.  552b{c) 
(3),  (4). 

Dated:  November  16, 1982. 
John  C.  Hoyle, 
Advisory  Committee  Management  Officer. 

|FR  Dtic  82-32028  Filed  11-22-82,  8:45  am| 
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(Docket  No.  STN  50-488,  STN  50-489,  STN 
50-4901 

Dul<e  Power  Co.;  Withdrawal  of 
Application  for  Construction  Permits 

The  Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242,  by  Motion  dated  March  2, 1982, 
has  requested  withdrawal  of  its 
application  for  licenses  to  construct  and 
operate  the  Perkins  Nuclear  Station, 
Units  1,  2  and  3,  pressurized  water 
reactors  at  its  site  located  in  Davie 
County,  North  Carolina,  about  30  miles 
east  southeast  of  Mocksville,  North 
Carolina.  A  copy  of  the  Motion  and  a 
subsequent  Motion,  to  Withdrawal 
Application  Without  Prejudice,  dated 
April  19, 1982,  is  available  for  inspection 
in  the  NRC's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  D.C. 
20555.  By  order  dated  September  20, 
1982,  the  Atomic  Safety  and  Licensing 
Board  granted  Duke  Power  Company's 
request  to  withdraw  its  application  and 
terminate  the  proceedings  before  it. 
Accordingly,  the  Nuclear  Regulatory 
Commission  grants  the  applicant's 
request  for  withdrawal  of  its  application 
to  construct  and  operate  the  Perkins 
Nuclear  Station,  Units  1,  2  and  3. 

Notice  of  receipt  of  the  application 
was  published  in  the  Federal  Register  on 
July  19, 1974  (39  FR  26471). 

Dated  ut  Bethesda,  Maryland,  this  17th  day 
of  November  1982. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Chief  Licensing  Branch  No.  4.  Division  of 
Licensing. 

|1R  DiJC  82-32022  Filed  11-22-62.  8:45  .im) 
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[Docket  No.  50-70] 

General  Electric  Co.;  Issuance  of 
Amendments  to  Facility  Operating 
License 

The  U.S,  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  to  General  Electric  Company 
Amendment  Nos,  9  and  10  to  Facility 
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Operating  License  No.  TR-1. 
Amendment  No.  9  revised  the  Technical 
Specifications  and  Amendment  No.  10 
revised  the  Physical  Security  Plan  for 
operation  of  the  General  Electric  Test 
Reactor  (the  facility  or  GETR)  located  in 
Pleasanton,  California  at  the  General 
Electric  Vallecitos  Atomic  Laboratory. 

Amendment  No.  9  consists  of  a 
revision  to  the  Technical  Specifications 
by  deletion  of  the  requirement  to 
perform  certain  tests  and  calibrations 
while  the  GETR  is  in  cold  (defueled) 
shutdown  condition.  Amendmenl  No.  9 
when  issued  on  October  15,  1982 
erroneously  stated  that  notice  was  not 
necessary. 

Amendment  No.  10  revises  the 
Commission-approved  physical  security 
plan  and  adds  certain  conditions  to  thai 
plan. 

The  applications  for  amendments 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings,  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
C.¥R  Chapter  I.  which  are  set  forth  in  the 
license  amendments.  Prior  public  notice 
of  these  amendments  was  not  required 
since  the  amendments  do  not  involve 
significant  hazards  considerations. 

The  Commission  has  determined  that 
the  issuance  of  these  amendments  will 
not  result  in  any  sienificant 
environmental  impact  and  that  pursuant 
to  10  CFR  51.5(d)(4]  an  environmental 
impact  statement,  or  negative 
decldriition  and  environmental  impact 
■ippraisal  need  not  be  prepared  in 
connection  with  issuance  of  these 
amendments. 

For  further  details  with  respect  to 
Amendment  No.  9.  see  (1)  the 
application  for  amendment  dated 
February  4, 1SR2,  as  supplemented  by 
letters  dated  March  11,  1982  and  April 
15, 1982,  and  (2)  Amendment  No.  9  dated 
October  15,  1982  to  License  No.  TR-1. 

For  further  details  with  respect  to 
Amendment  No,  10,  see  (1)  the 
application  dated  July  14, 1982,  and  (2) 
Amendment  No.  10  dated  November  17, 
1982  to  License  No.  TR-1. 

These  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  at  1717  H  Street,  NW., 
Washington  D.C.  20555.  A  copy  of  items 
(1)  and  (2)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 


Dated  at  Bethesda,  Mar\'Iand  this  1~th  da\ 
of  November  1982. 
For  the  .Nuclear  Regulatory  Commission. 

Cecil  O.  Thomas, 

Ari.Hi;  Ch:ef.  S:a:idardization  and  Special 
Projects  Branch.  Division  of  Licensing. 

|FK  Doc,  82-32023  Kili'd  11-22-82:  8:45  am) 
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{Docket  No.  50-3621 

Southern  California  Edison  Company, 
et  aL;  San  Onofre  Nuclear  Generating 
Station  Unit  3;  Issuance  of  Facility 
Operating  License 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission),  has  issued  Facility 
Operating  License  No.  NPF-15  (the 
license),  to  Southern  California  Edison 
Company,  San  Diego  Gas  and  Electric 
Compar.\,  ilie  City  of  Riverside, 
California,  and  the  City  of  Anaheim, 
California  (the  licensees).  This  license 
authorizes  operation  of  the  San  Onofre 
.Nuclear  Generating  Station,  Unit  3  (the 
facility),  by  Southern  California  Edison 
Company  at  reactor  core  power  levels 
not  in  excess  of  3390  megawatts  thermal 
in  accordance  with  the  provisions  of  the 
license,  the  technical  specifications  and 
the  environmental  protection  plan. 
1  lovve\  er.  the  license  contains  a 
condition  limiting  operation  to  five 
p(Tceiit  of  full  power  (169.5  megawatts. 
thermal)  pending  specific  Commission 
approval  to  operate  at  greater  than  five 
percent  power, 

San  Onofre  Nuclear  Generating 
Station,  Unit  3  is  a  pressurized  water 
nuclear  reactor  located  at  the  licensees' 
site  at  Camp  Pendleton,  San  Diego 
County.  California  approximately  62 
miles  southeast  of  Los  Angeles  and  51 
miles  north  of  San  Diego.  The  license  is 
effective  as  of  the  date  of  issuance  and 
shall  expire  at  midnight  on  October  18, 
2013. 

The  application  for  the  license,  as 
amended,  complies  wiih  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amenoed  (the  Act),  and 
the  Commission's  regulations.  Issuance 
of  this  license  has  been  authorized  by 
the  Atomic  Safety  and  Licensing  Board 
by  Its  Partial  Initial  Decision  dated 
January  11. 1982.  and  in  its  Initial 
Decision  dated  May  14,  1982.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
license.  Prior  public  notice  of  the  overall 
action  involving  the  proposed  issuance 
of  an  operating  license  was  published  in 
the  Federal  Register  on  April  7. 1977  (42 
FR  18460). 


The  Commission  h.js  d''termin»^d  that 
the  issuance  of  this  hoen'se  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement  and  its  Errata 
since  the  activity  authorized  by  the 
hcense  is  encompassed  by  the  overall 
action  evaluated  in  the  Final 
Environmental  Statement  and  its  Errata, 

For  further  details  with  respect  to  this 
action,  see  (1)  Facility  Operating  License 
No.  NFP-15,  with  technical 
specifications  (NUREG-0952)  and 
environmental  protection  plan;  (2)  the 
reports  of  the  Advisory  Committee  on 
Reactor  Safeguards  dated  February  10, 
1981,  and  March  17, 1981;  (3)  the 
Commission's  Safety  Evaluation  Report 
dated  February.  1981;  Supplement  No.  1 
dated  February  1981;  Supplement  No.  2 
dated  May  1981;  Supplement  No.  3  dated 
September  1981;  Supplement  No.  4  dated 
January  1982;  Supplement  No.  5  dated 
February  1982:  Supplement  No.  6  dated 
June  1982;  and  the  Safety  Evaluafion 
issued  with  Facility  Operating  License 
No,  NPF-15;  (4)  The  Final  Safety 
Analysis  Report  and  amendments 
thereto;  and  (5)  the  Environmental 
Report  and  amendments  thereto  and  (6) 
the  Final  Environmental  Statement 
dated  April  1981  and  the  Errata  to  the 
Final  Environmental  Statement  dated 
June  1981,  and  (7)  the  Partial  Initial 
Decision  issued  by  the  Atomic  Safety 
and  Licensing  Board  dated  January  11, 
1982  and  the  Initial  Decision  issued  by 
the  Board  on  May  14, 1982. 

These  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street.  N.W.. 
Washington  DC,  and  the  San  Clemente 
Library,  242  Avenida  Del  Mar,  San 
Clemente,  California,  92672.  A  copy  of 
Facility  Operating  License  No.  NPF-15 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555.  Attention:  Director.  Division 
of  Licensing.  Copies  of  the  Safety 
Evaluation  Report  and  its  Supplements  1 
through  6  (NUREG-0712)  may  be 
purchased  at  current  rates  from  the 
National  Technical  Information  Service, 
Department  of  Commerce,  5285  Port 
Royal  Road.  Springfield,  Virginia  22161, 
and  through  the  NRC  GPO  sales 
program  by  writing  the  US.  Nuclear 
Regulatory  Commission,  Attention: 
Sales  Manager.  Washington,  DC.  20555 
GPO  deposit  account  holders  can  call 
301-^92-9530, 

Dated  at  Bethesda,  Maryland,  the  15th  day 
of  November  1982. 
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For  the  Nuclear  Regulatory  Commission 
George  W.  Kjiishiaa. 

Chipf.  Licensing  Branch  .\\>  3.  Division  of 

Licensing. 
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Documents  Containing  Reporting  or 
Recordkeeptng  neQuircnents^  Office 
of  Management  artd  Budget  Review 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  the  OfTice  of 

Management  and  Budget  review  of 

information  c»Uection. 


SUMMARY:  The  Nuclear  Regulatory 
Cotntnission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  the  following  proposal 
for  the  collection  of  information  undt  r 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  ^3). 

1.  Type  of  submission,  new.  revision 
iir  extension:  Extension. 

2.  The  title  of  the  information 
collection;  Compliance  DetiTmin.itioii 
Procedures  for  40  CFR  Part  190 
Environmental  Radiation  Protection 
Standards  for  .Nuclear  Power 
Operations — Uranium  MilliPij 

3.  The  form  number  if  applii  .ihli-  Nul 
■tpplicable. 

4.  How  often  the  collccition  is 
required:  Quarterly. 

5.  Who  will  be  required  or  asked  to 
report:  Two  NRC-licensed  ur.iniuni 
milling  facilities. 

6.  An  estimate  of  the  nuniU'r  of 
responses:  Four  (two  fnim  each 
licensee). 

7.  An  estimate  of  the  total  numUT  of 
hours  needed  to  complete  the 
requirement  or  request;  80  (20  p<  r 
report). 

8.  An  indication  of  whether  Sectictn 
3504  (h),  Pub.  L  96-511  applies;  Not 
Hpplicable. 

9.  Abstract:  Reported  environment, li 
monitoring  data  will  enable  NRC  to 
determine  licensee  compliance  with 
EPA  environmental  radiation  proteriion 
standards.  This  extension  is  for  the 
purpose  of  obtaining  reports  frum  two 
licensees  for  whom  the  reporting  period 
was  delayed. 

Copies  of  the  submittal  may  Ik; 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  1717  H 
Street,  N.W..  Washington.  DC  20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer.  Jefferson 
B.  HilL  (202)  395-7340. 

The  NRC  Clearance  Offi(  er  is  R 
Stephen  Scott,  (301)  492-8585 

Dated  at  Bethesda.  .VI,ir>lrinJ.  ihi.*;  l~!r;  U.iy 
of  November  1982. 


t-uf  the  Nuclear  Regulatory  Commission 
Patricia  G.  Norry. 
Director.  Office  of  Administration. 

IKR  Uoc  82-32025  Kilpd  11-22-82:  8:45  ami 
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RAILROAD  RETIREMENT  BOARD. 

Agency  Forms  Submitted  for  OMB 
Review 


agency:  K,i 


id  Ri.'tiiement  Ikiard 


ACTION:  1.1  accordance  with  the 
I'.ifierwork  Reduction  Act  of  1980  (44 
LI.S  C:  Chapter  35),  the  t>oard  has 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  the 
Office  of  .Management  and  Budget  for 
review  and  approval 


SUMMARY  OF  PROPOSAL(S): 

( 1 1  Qillection  title:  Ph^cement  ser\  ice 
|2)  Form(s)  submitted:  ES-la,  ES-20a, 
ES-2m),  ES-21.  FS-21C.  ES-22. 
(.))  lype  of  request;  Extension. 

(4)  Frequency  of  use;  On  occasion. 

(5)  Respondents:  Unemployed  railroad 
workers,  railroad  and  nonrailroad 
employers,  state  employment  service 
offices. 

(B]  Annual  respimses:  42.500. 

(7)  Annual  reporting  hours:  1,912. 

(8)  Collection  description:  Under  the 
Kl'IA,  the  Board  provides  job  placement 
assistance  for  uneaiployed  railroad 
workers,  the  collection  obtains 
information  from  a  job  applicant  and/or 
claims  agent  for  ii.se  in  placement, 
provides  referrals  for  )ob  openings  and 
reports  referrals  results. 

ADOITONAL  INFORMATION  OR  COMMENTS: 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtaineil 
from  F'auline  Lohens,  the  agency 
c:l(;arancp  officer  (312-751^M»2|. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Pauline  Lohens.  Railroad  Retirement 
Board.  844  Rush  Street.  Chicago.  Illinois 
t)()61 1  and  the  OMB  reviewer,  Milo 
Siinderhaus  (202-395-6880).  Office  of 
Management  and  Budget.  Room  3201. 
Xevv  Fxec:utive  Office  Building. 
Washington.  DC.  20.503, 

VViiliani  A.  Oczkowski. 

Unci  tor  iJ*  fliinnim;  and  /•fiyrrnntutn 
MiiiHn,frT>fnt 

BILLING  CODE   7905-01 -M 


SECURITIES  AND  EXCHANGE 
COUMtSSlOM 

IRel.  No.  12815:  812-5283] 

OFC  New  Zealand,  Inc.;  Filing  of  an 
Application 

November  16.  1982. 

Notice  is  hereby  given  that  DEC  New 
Zealand.  Inc.  ("Applicant"),  100  West 
Tenth  Street,  Wilmington,  DE  19899.  a 
Delaware  corporation,  filed  an 
application  on  August  20,  1982,  and  an 
.imendmenf  thereto  on  October  19.  1982. 
for  an  order  of  the  Commission. 
pursuant  to  Section  6(c)  of  the 
Inv  estment  Company  Act  of  1940 
("Act"),  exempting  Applicant  from  all 
provisions  of  the  Act.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicant  represents  that  its  sole 
business  will  consist  of  selling 
Applicant's  commercial  paper  notes  and 
advancing  the  net  proceeds  of  sale 
thereof  (the  "Advances")  to 
Development  Finance  Corporation  of 
New  Zealand  ("Development 
Corporation"),  a  New  Zealand 
corporation.  Applicant  further  states 
th.it  substantially  all  of  its  assets  will 
consist  of  the  unconditional  obligation 
of  Development  Corporation  to  repay 
indebtedness  (the  "Repayment 
Obligation")  to  Applicant  arising  by 
reason  of  the  Advances  made  to 
Ue\  elopment  Corporation  by  Applicant. 
All  of  Applicant's  outstanding  common 
stoc  k  is,  and  will  be,  owned  by 
Development  Corporation.  AppltcanI 
states  that  there  has  been,  and 
undertakes  that  in  the  future  there  will 
be,  no  public  offering  of  Applicant's 
common  stock  or  of  any  other  equity 
security  of  Applicant. 

According  to  the  application. 
Development  Corporation,  a  st.itutory 
corporation  wholly-owned  by  the 
(jovernment  of  New  Zealand,  was 
established  for  the  purpose  of  providing 
financial  and  advisory  assistance  to 
New  Zealand  companies  primarily 
engaged  in  manufacturing,  processing, 
fishing  or  transportation  or  in  related 
service  industries.  Advances  made  by 
Applicant  to  Development  Corporation 
will  be  used  by  Development 
Corporation  in  fulfillment  of  its  statutory 
purpose  of  providing  financing  to  New 
Zealand  companies. 

Applicant  represents  that  in  1978.  the 
staff  of  the  Division  of  Investment 
Management  took  the  position  that  it 
would  not  recommend  that  the 
Commission  take  any  enforcement 
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action  against  Development  Corporation 
if  it  offered  and  sold  its  commercial 
paper  notes  in  the  United  States  without 
registering  under  the  Act  as  an 
investment  company  (Development 
Finance  Corporation  of  New  Zealand, 
available  January  27, 1979).  Applicant 
states  that,  while  Development 
Corporation  in  the  past  itself  sold 
commercial  paper  notes  in  the  United 
States  commercial  paper  market,  some 
investors  in  that  market  are  precluded 
from  purchasing  commercial  paper  notes 
of  foreign  issuers.  Accordingly. 
Development  Corporation  proposes  to 
expand  the  potential  sources  of  United 
States  funding  for  its  activities  by 
establishing  Applicant  as  a  United 
States  entity  for  the  purpose  of  issuing 
or  selling  commercial  paper  notes  in  the 
United  States. 

To  this  end.  Applicant  proposes  to 
enter  into  arrangements  with 
Development  Corporation  pursuant  to 
which  Development  Corporation  may 
request  the  Applicant  to  make  Advances 
to  Development  Corporation.  To  obtain 
funds  to  make  the  Advances,  Applicant 
proposes  to  issue  and  sell  short-term 
negotiable  promissory  notes  of  the  type 
exempt  from  the  registration 
requirements  of  the  Security  Act  of  1933 
("Securities  Act")  by  virtue  of  Section 
3(a)(3)  thereof  and  generally  referred  to 
as  commercial  paper  (the  "Notes").  The 
Notes  will  be  sold  in  minimum 
denominations  of  $100,000,  will  have  a 
maturity  not  exceeding  270  days,  and 
will  neither  be  payable  on  demand  prior 
to  maturity  nor  eligible  for  any 
extension,  renewal,  or  automatic 
"rollover"  at  the  option  of  either  the 
holder  or  Applicant.  Applicant  states 
that  except  for  amounts  needed  to  pay 
matured  or  maturing  Notes  and  to  meet 
Applicant's  expenses,  Applicant  will 
advance  all  of  the  proceeds  from  the 
sale  of  Notes  to  Development 
Corporation.  Applicant  contemplates 
that  the  face  amount  of  the  Notes 
outstanding  at  any  one  time  which 
Applicant  may  issue  will  not  exceed  $40 
million  or  such  greater  amount  (not  in 
excess  of  $100  million)  as  may  be 
required  as  a  result  of  Development 
Corporation's  funding  needs  and 
supported  by  increases  in  the  credit 
facilities  available  to  Development 
Corporation  with  respect  to  the 
Repayment  Obligation. 

According  to  the  application,  the 
obligation  of  Applicant  to  pay  maturing 
or  matured  Notes  will  be  supported  by 
the  Repayment  Obligaton,  which  will  be 
the  practical  equivalent  of  a  guarantee 
by  Development  Corporation  of 
Applicant's  obligations  and,  in  the  event 
Applicant  defaults  on  its  obligatiions  to 


the  holders  of  the  Notes,  will  be  directly 
enforceable  against  Development 
Corporation  by  the  holders  of  the  Notes. 
In  addition.  Applicant  states  that  the 
Repayment  Obligation  will  have  the 
benefit  of  (i)  an  overdraft  credit  facility 
established  by  Development 
Corporation  with  Citibank,  N.A.  for  $10 
million  (the  "Overdraft  Credit  Facility") 
and  (ii)  a  $40  million  standby  credit 
facility  established  by  Development 
Corporation  with  a  consortium  of  hanks 
(the  "Standby  Credit  Facility";. 
Applicant  further  represents  that  the 
Overdraft  Credit  Facility  will  permit 
Development  Corporation  to  make 
drawings  for  payment  of  the  Repayment 
Obligation  and  will  permit  Applicant  to 
make  drawings  to  pay  maturing  or 
matured  Notes.  The  Standby  Credit 
F'acility  will  further  provide  funds  which 
Development  Corporation  may  use  to 
pay  the  Rppsyment  Obligation  and 
repay  Citibank  for  drawings  by 
Development  Corporation  or  Applicant 
may  use  to  pay  maturing  or  matured 
Notes. 

Applicant  further  represents  that. 
Development  Corporation  will  submit  to 
the  jurisdiction  of  any  state  or  federal 
court  in  New  York  City,  and  will 
authorize  an  agent  in  New  York  City  to 
accept  service  of  process,  in  any  action 
based  on  the  Repayment  Obligation. 
Applicant  further  states  that  the  consent 
of  Deveh^pment  Corporation  to 
jurisdiction,  and  appointment  of  an 
agent  to  accept  service  of  process,  will 
be  irrevocable  until  all  amounts  due  and 
to  become  due  in  respect  of  the 
Advances  have  been  paid. 

Prior  to  their  issuance,  the  Notes,  and 
any  future  offering  of  Applicant's  debt 
securities,  will  have  received  one  of  the 
three  highest  investment  grade  ratings 
from  at  least  one  nationally  recognized 
statistical  rating  organization.  However, 
Applicant  understands  that  no  rating 
shall  be  required  to  be  obtained  with 
respect  to  an  issue  of  Applicant's  debt 
securities  if,  in  the  opinion  of 
Applicant's  counsel,  an  exemption  is 
available  for  the  issue  pursuant  to 
Section  4(2)  of  the  Securities  Act. 

Applicant  undertakes  not  to  sell  any 
N<ites  prior  to  receiving  an  opinion  of 
United  States  counsel  to  the  effect  that 
the  proposed  offering  of  Notes  is  exempt 
from  the  registration  requirements  of  the 
Securities  Act  by  virtue  of  Section 
3(a)(3)  thereof.  Applicant  undertakes 
that,  in  respect  of  any  future  offerings  of 
its  debt  securities,  Applicant  will  obtain 
an  opinion  of  United  States  counsel  as 
to  compliance  with,  or  the  availability  of 
an  exemption  from,  the  registration 
provisions  of  the  Securities  Act. 
Applicant  does  not  request  Commission 


review  or  approval  of  counsel's  opinion 
regarding  the  availability  of  an 
exemption  for  the  Notes  under  Section 
3(a)(3)  of  the  Securities  Act. 

.Applicant  states  that  the  Notes  will  be 
offered  publicly,  through  one  or  more 
major  dealers,  only  to  the  types  of 
sophisticated  and  largely  institutional 
investors  that  ordinarily  participate  in 
the  United  States  commercial  p.iper 
market  and  that,  while  an 
announcement  of  the  establishment  of 
the  commercial  paper  facility  may  be 
made  as  a  matter  of  record,  the  offering 
will  not  be  advertised.  Applicant 
undertakes  to  ensure  that  eacti  dealer  in 
(he  Notes  will  furnish  each  offeree 
memoranda  describing  the  businesses  of 
Development  Corporation  and  Applicant 
and  providing  the  most  recent  annual 
financial  information  for  Development 
Corporation  and  for  anplicant 
Applicant  represents  that  the 
memoranda  prepared  by  each  dealer 
will  be  updated  as  promptly  as 
practicable  to  reflect  material  adverse 
changes  in  the  financial  status  of 
applicant  or  of  Development 
Corporation  and  will  be  at  least  as 
comprehensive  as  memoranda 
coustomarily  used  in  offering 
commercial  paper  in  the  United  States. 

Applicant  has  selected  Citibank,  N.A. 
of  New  York  to  act  as  issuing  and 
paying  agent  for  the  Notes  (the  "Paying 
Agent ").  The  Paying  Agent  will  receive 
proceeds  from  Applicant's  sales  of  the 
Notes  and  collect  payments  made  by 
Development  Corporation  in  respect  of 
the  Repayment  Obligation.  Maturing  or 
matured  Notes  will  be  paid  by  the 
Paying  Agent  with  funds  from  the 
proceeds  of  new  sales  of  Notes  or  from 
the  repayment  of  Advances  under  the 
Repayment  Obligation. 

Applicant  states  that  under  the  Acts 
definition  of  a  "security, "  the 
Repayment  Obligation,  which  would 
constitute  virtually  all  of  Applicant's 
assets,  could  be  deemed  to  be  an 
"investment  security"  and.  Applicant 
could  be  deemed  to  be  an  investment 
company  pursuant  to  Section  3(a)(3)  of 
the  Act.  However,  having  been 
organized  solely  for  the  purpose  of 
financing  operations  of  Development 
Corporation,  Applicant  believes  that  it 
may  be  excluded  from  the  definition  of 
an  investment  company  pursuant  to 
Section  3(c)(5)  of  the  Act.  Accordingly. 
in  order  to  eliminate  any  doubt  that  it 
would  be  entitled,  without  registration 
under  the  Act.  to  issue  and  sell  the 
.Notes,  Applicant  is  seeking  an 
exemption  from  all  provisions  of  the 
Act. 

Section  6(c)  of  the  Act  provides,  in 
pertinent  part,  that  the  Commission,  by 
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order  upon  application,  may 
conditionally  or  uncMnditionally  exempt 
any  person,  security,  or  transaction,  or 
any  class  or  classes  of  persons, 
securities,  or  transactions  from  any 
provision  or  provisions  of  the  Act  or  ul 
any  rule  or  regulation  thereunder,  if  and 
to  the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
December  13. 1982.  at  5:30  p.m..  submit 
to  the  Comjnission  in  writing  a  request 
for  a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest  the  reasons  for 
such  request  and  the  issues,  if  any.  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary. 
Securities  and  Exchange  Commission. 
Washington,  D.C  a054a  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or.  in  the  case  of  an  attorney- 
at-law.  by  certificate)  shall  be  Fded 
contemporaneously  with  the  request.  An 
order  disposing  of  the  application  herein 
will  be  issued  as  of  course  following 
said  date  unless  the  Commission 
thereafter  orders  a  hearing  upon  request 
or  upon  its  own  motion.  Persons  who 
request  a  hearing,  or  advice  as  to 
whether  a  hearing  is  ordered,  will 
receive  any  notices  and  orders  issued  .n 
this  matter,  including  the  date  of  thp 
hearing  (if  ordered]  and  any 
postponements  thereof. 

For  the  Commission,  by  the  rh\  ision  of 
Investment  Management,  punu.inl  to 
delegated  authority-. 
George  A.  Fitzsmunons. 
Secretary  i 

,FR  Dor  E-raB3  Filed  1 1  22-K.  8:4$  an|      I 
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(Rel.  No.  12810;  812-5309) 

First  Pfio«nhi  Fund,  Inc.;  Filing  of 
Application 

November  16,  1982. 

Notice  is  hereby  given  that  First 
Phoenix  Fund,  Inc.  ("Applicant").  No.  6. 
The  Commons,  3512  Silverside  Road. 
Wilmington.  Delaware  19803.  registered 
under  the  Investment  Company  Act  of 
1940  ("Act")  as  an  openend.  divei^ified 
management  investment  company,  filed 
an  application  on  September  7. 1982.  for 
dn  order  of  the  Commission  pursuant  to 


Section  6(c)  of  the  Act  exempting 
.Applicant  from  the  provisions  of  Section 
21  a  1(41)  of  the  Act  and  Rules  2a-4  and 
22c-l  under  the  Act  to  the  extent 
necessary  to  permit  the  net  asset  value 
of  .Xpplicant's  shares  in  its  two 
pcirtfnlios  to  be  calculated  based  on  the 
amcirtized  cost  method  of  valuation.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below.  Such  persons  are 
aLso  referred  to  the  Act  for  the  complete 
text  of  those  provisions  thereof  from 
which  an  exemption  is  being  sought 

.Applicant  is  a  series  investment 
company  which  intends  to  offer  two 
classes  of  shares,  each  class 
representing  interests  in  one  of  two 
separate  investment  portfolios — the 
Discretionary  Portfolio  and  the  Non- 
Discretionary  Portfolio.  The  investment 
objective  of  each  Portfolio  is  to  seek 
current  income  with  liquidity  and 
stability  of  pnncipal  by  investing  in  hi^h 
quality  "money  market"  instruments, 
including  obligations  issued  or 
guaranteed  by  the  United  States 
government  its  agencies  and 
instrumentalities;  certificates  of  deposit; 
bankers'  acceptances;  and  commercial 
paper.  Securities  held  in  each  Portfolio 
may  be  subject  to  repurchase 
agreements.  Applicant  states  that  it  will 
nut  seek  profits  through  short-term 
trading  and  will  usually  hold  its 
securities  to  maturity. 

Applicant  states  that  its  shares  will  be 
sold  exclusively  to  The  First  National 
Bank  of  Atlanta  ("First  of  Atlanta"),  and 
its  affiliated  and  correspondent  banks 
acting  in  a  fiduciary,  advisory,  custodial 
or  similar  capacity  on  behalf  of  person.'^ 
maintaining  accounts  at  the  banks 
through  which  Applicant's  shares  may 
be  purchased.  .Applicant  further  states 
that  shares  in  the  Discretionary  Portfolio 
will  be  sold  only  to  customer  accounts 
for  which  First  of  Atlanta  or  an 
affiliated  bank  exercises  substantial 
investment  discretion,  sales  of  shares  in 
the  Non  Discretionary  Portfolio  will  be 
limited  to  other  types  of  customer 
accounts  at  First  of  Atlanta  and  its 
affiliates  and  to  all  accounts  at  First  of 
Atlanta's  correspondent  banks 
Provident  Institutional  Management 
Corporation  acts  as  Applicant's 
investment  adviser,  and  Shearson/ 
.American  Express,  Inc..  is  its  distributor 

The  appLcatinn  states  that  the 
Commission  has  expressed  the  view 
that,  among  other  things,  (l)  Rule  2a-4 
under  the  Act  requires  that  portfolio 
instruments  of  "money  market"  and 
similar  funds  having  more  than  60  days 
remaining  to  maturity  be  valued  with 
reference  to  market  factors,  and  (2)  it 


would  be  inconsistent  generally,  with 
the  provisions  of  Rule  2a— 4  for  a  "money 
market"  or  similar  fund  to  value  such 
portfolio  instruments  on  an  amortized 
cost  basis  (Investment  Company  Act 
Release  No.  9786.  May  31. 1977). 

Applicant  is  requesting  an  order  of  the 
Commission,  pursuant  to  Section  6(c)  of 
the  Act,  to  permit  the  assets  in  each  of 
Applicant's  Portfolios  to  be  valued 
according  to  the  amortized  cost  melhcKl 
Section  6(c)  of  Act  provides,  in  pertinent 
part,  that  the  Commission,  by  order 
upon  application  may  conditionally  or 
unconditionally  exempt  any  person. 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  from  any  provision  or 
provisions  of  the  Act  or  any  rule  or 
regulation  thereunder,  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
Investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act 

In  support  of  the  reUef  requested. 
Applicant  states  that  it  believes  that  its 
shareholders  would  be  unfairiy  treated 
if  it  were  forced  to  price  its  portfolio 
instruments  in  a  marmer  which  it 
contends  would  produce  artificial  price 
or  yield  volatility  for  instruments  which 
Applicant  expects  to  hold  until  maturity 
The  Applicant  submits  that  potential 
shareholders  are  not  concerned  with  the 
theoretical  differences  which  might 
occur  between  the  yield  achieved 
through  market  pricing  and  the  yield 
computed  on  the  basis  of  amortized 
cost.  On  the  other  hand.  Applicant 
states  that  it  beUeves  that  such  potential 
shareholders  are  vitally  concerned  that 
(1)  the  net  asset  value  of  their  shares 
remain  stable;  and  (2)  the  daily  net 
income  declared  on  their  investment  btr 
steady  and  not  exhibit  the  volatility 
v\  hich  can  occur  when  changes  in 
market  prices  cause  changes  in  yield  on 
a  daily  or  weekly  basis. 

By  maintaining  Portfolios  of  high 
quality  money-market  instruments  of 
short  maturities.  Applicant  believes  that 
it  will  be  possible  to  provide  the 
required  stability  to  individuals  and 
institutional  investors.  Applicant  has 
determined  that  maintaining  an  average 
portfolio  maturity  of  120  days  or  less 
will  accomplish  the  aims  of  Applicant's 
investors  by  reducing  the  risk  of_^ 
significant  volatility  in  the  value  of 
portfolio  instruments  and  at  the  same 
time  producing  a  yield  commensurate 
with  those  available  in  the  market  in 
which  each  of  Applicant's  Portfolio's  is 
investing. 

Applicant  agrees  that  the  following 
conditions  may  be  imposed  in  any  order 
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t)l  the  Commission  granting  the 
requested  relief; 

(1)  In  supervising  Applicant's 
oppTHtions  and  delegating  special 
responsibilities  involvin,y  portfolio 
management  to  Applicant's  investment 
adviser,  Applicants  board  of  directors 
undertake.s — as  a  particular 
responsibility  within  its  overall  duty  of 
care  owed  to  Applicant's  shareholders— 
to  establish  procedures  reasonably 
designed,  taking  into  account  current 
m.arket  conditions  and  the  investment 
objective  of  each  of  Applicant's 
Portfolios,  to  stabilize  the  net  value  per 
share  of  each  Portfolio,  as  computed  for 
the  purposes  of  distribution,  rudemption 
and  repurchase,  at  Sl.tX)  per  share. 

(2)  Included  within  the  procedures  to 
be  adopted  by  the  board  of  directors 
shall  be  the  following: 

(a)  Review  by  the  board  of  directors 
as  it  deems  appropriate  and  at  such 
intervals  as  are  reasonable  in  light  of 
current  market  conditions,  to  determine 
the  extent  of  deviation,  if  any,  of  the  net 
asset  value  per  share  as  determined  by 
using  available  market  quotations  from 
each  Portfolio's  $1.00  amortized  cost 
price  per  share,  and  the  maintenance  of 
records  of  such  review  ' 

(b)  In  the  event  that  such  deviation 
from  such  Portfolio's  Sl.OO  amortized 
cost  price  per  sha:e  exceeds  ^  of  \'„.  a 
requirement  that  the  board  of  directors 
will  promptly  consider  what  action   if 
any,  should  be  initiated. 

(c)  Where  the  board  of  directors 
believes  that  the  extent  of  any  deviation 
from  the  Sl.fK)  amortized  cost  price  per 
share  of  any  of  Applicant's  Pi.Ttfolios 
n;ay  result  in  material  dilution  or  other 
unfair  results  to  investors  or  existing 
shareholders,  it  shall  take  such  action  as 
it  deems  appropriate  to  eliminate  or  to 
reduce  to  the  greatest  extent  rcisonably 
practicable  such  dihitio:'.  or  unfair 
results,  which  action  may  include: 
redeeming  shares  in  kind;  selling 
portfolio  instruments  prior  to  maturity  to 
realize  capital  gains  or  losses  or  to 
shorten  the  average  portfolio  maturity  of 
such  Portfolio;  reducing  or  withholding 
dividends;  or  utilizing  a  net  asset  \a!iie 
per  share  as  determined  by  using 
available  market  quotations 

(3)  Applicant  will  maintain  a  dollar 
weighted  average  portfolio  maturity 
.ippropriate  to  each  Portfolios  ob|ective 
of  maintaining  a  stable  price  per  share: 


'To  fulfill  this  r>bfisH!:on.  Ap,!:i  ant  inti-ivlji  Iti 
use  actuiil  quotation*  or  pslmiali-s  of  market  va!;if 
ifflecting  current  market  condilums  ■^p^)^J^pd  l>>  i!s 
•  luiird  of  directors  In  the  tutrcise  .)f  its  di.si,rcl!i)n  tn 
Ic  appropriate  indicators  of  vahii",  which  n;ay 
include  among  other.s  |i)  quotations  ur  PslimHtcs  of 
:narlvet  value  for  individual  portfolio  mslrunipnld.  or 
;.i)  values  oblained  from  yield  data  rolatmj!  to 
lasses  of  money-market  mstninipnls  piil>li.>he(f  tn 
reputable  sources. 


provided,  however,  that  .Applicant  will 
neither  (a)  purchase  any  instnj.Ti(>[it  vMth 
a  remaining  maturity  greater  than  one 
year  nor  (b)  maintain  in  any  Portfolio  a 
dollar-weighted  average  portfolio 
maturity  which  exceeds  120  days.'- 

(4)  Applicant  will  record,  maintain 
and  preserve  permanently  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  (and  any  modifications 
theretol  described  in  condition  (1) 
above,  and  Applicant  will  include  m  tlie 
minutes  of  board  of  directors'  meetings 
and  will  record,  maintain  and  preserve 
for  a  period  of  not  less  than  six  years 
[the  first  two  years  in  an  easily 
rtcrcssible  place')  a  written  record  of  the 
board's  considerations  and  actions 
taken  in  connection  with  the  discharge 
of  its  responsibilities,  as  set  forth  above. 
The  documents  preserved  pursuant  to 
this  condition  shall  be  subjecl  to 
inspection  by  the  Commission  in 
accordance  with  Section  31(b)  of  the 
Act,  as  though  such  documents  were 
records  required  to  be  maintained 
pursuant  to  the  rules  adopted  under 
Section  31(a)  of  the  Act. 

(5)  Applicant  will  limit  its  portfolio 
investments,  including  repurchase 
agreements,  to  those  United  States 
dollar-denominated  instruments  which. 
as  determined  by  the  board  of  directors. 
present  minimal  credit  risks,  and  which 
are  of  high  quality,  as  determined  by 
any  major  rating  service,  or,  in  the  case 
of  any  instruments  that  are  not  rated, 
are  of  comparable  quality,  as 
determined  by  the  board  of  directors. 

(6)  A'pplicant  will  include  in  each 
quarterly  report,  as  an  attachment  to 
Korm  N-lQ,  a  statement  as  to  whether 
any  action  pursuant  to  condition  2(c) 
above  was  taken  during  the  preceding 
fiscal  quarter,  and.  if  any  such  action 
was  taken.  Applicant  will  describe  the 
nature  and  circumstances  of  such  action 

Prior  to  adopting  the  amortized  cost 
method  of  valuation.  Applicant's  board 
of  directors  w;!!  determine  in  good  faith 
that  in  light  of  charac'r.ristics  described 
above,  incliding  the  conditions  to  which 
Applicant  must  adhere  as  set  forth  in 
any  order  of  the  Commission,  absent 
unusual  or  extraordinary  circumstances. 
the  amortized  cost  method  of  valuing 
portfolio  securities  will  reflect  the  fair 
value  of  such  securities.  On  the  basis  of 
the  foregoing.  .Applicant  submits  that  the 
requested  exemption  is  appropriate  in 
the  public  interest  and  consistent  with 
protection  of  investors  and  the  purposes 


In  fuifiiiing  th.6  condition,  if  the  disposition  ol  a 
portfolio  SPcunty  results  in  a  doll.ir- weighted 
average  portfolio  niatu.-iiy  m  excea  of  120  days. 
,\pplu  ant  will  invest  its  iva.lable  cash  in  such  « 
manner  as  to  a'duce  such  ddila!  weighted  average 
portfolio  niHtiinly  to  120  days  or  less  as  soon  as 
reasonably  practicable. 


fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Notice  is  further  given  that  any 
interested  person  may.  not  later  than 
December  10.  19«2,  at  5.30  p.m..  submit 
to  the  Commission  in  writing  a  request 
for  a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reason  for 
such  request,  and  the  issues,  if  any.  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearing 
thereofL  Any  such  communication 
should  be  addressed:  Secretary. 
Securities  and  Elxchange  Commission, 
Washington.  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
slated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attorney- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  An 
order  disposing  of  the  application  will 
be  issued  as  of  course  following  said 
date  unless  the  Commission  thereafter 
orders  a  hearing  upon  request  or  upon 
its  own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authoritj'. 
George  A.  Fitzsimmons. 

Sfcrt'tory. 

IFH  Doi:  82-3ai»  Filed  11-2 -at  ft4S  ami 
BILUN6  COM  Wlfr-OI-M 


IF-Ie  No   22-12071) 

General  Electric  Credit  Corp  ; 
Application  and  Opportunity  for 
Hearing 

Notice  is  hereby  given  that  General 
Electric  Credit  Corporation  (the 
"Company")  has  filed  an  application 
pursuant  to  clause  (ii)  of  Section 
310(b)(1)  of  the  Trust  Indenture  Act  of 
1939  (the  "Act")  for  a  finding  by  the 
Securities  and  ELxchange  Commission 
(the  "Commission  ')  that  the  trusteeship 
of  Chemical  Bank  (Chemical")  under  an 
indenture  dated  as  of  December  1,  1974 
(the  "1974  Indenture  ")  between  the 
Company  and  Chemical  which  was 
heretofore  qualified  under  the  Act.  and 
the  trusteeship  b>  Chemical  under  an 
indenture  (the  "New  Indenture  ")  among 
Chemical,  as  trustee,  Florida  National 
Bank  of  Miami  as  co  trustee.  Trafalgar 
Credit  Corporation  ("Trafalgar  ').  as 
isuer  and  the  Company,  as  gnai  antor 
which  is  not  qualified  under  the  Act,  is 
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not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
Chemical  from  acting  as  Trustee  under 
the  1974  Indenture  or  under  the  New 
Indenture. 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  (as 
defined  in  the  section),  it  shall,  within 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  interest,  either  eliminate 
such  conflicting  interest  or  resign. 
Subsection  (1)  of  this  Section  of  the  Act 
provides,  with  certain  exceptions  stated 
therein,  that  a  trustee  under  a  quahfied 
indenture  shall  be  deemed  to  have  a 
conflicting  interest  if  such  trustee  is 
trustee  under  another  indenture  of  the 
same  obligor. 

However,  pursuant  to  clause  (ii)  of 
subsection  (1),  there  may  be  excluded 
from  the  operation  of  this  provision 
another  indenture  or  indentures  under 
which  other  securities  of  such  obligor 
are  outstanding,  if  the  issuer  shall  have 
sustained  the  burden  of  proving  on 
application  of  the  Commission,  and  after 
opportunity  for  hearing  thereon,  that  the 
trusteeships  under  the  indentures  are 
not  so  likely  to  involve  a  material 
conflict  of  interest  to  make  it  necessary 
in  the  public  interest  or  for  the 
protection  of  investors  to  disqualify  such 
trustee  from  acting  as  trustee  under  any 
such  indentures. 

The  Company  alleges  that: 

(1)  At  October  15. 1982.  it  had 
outstanding  $125,000,000  principal 
amount  of  8.60%  Notes  Due  April  1, 1985 
(the  "1974  Notes")  under  the  1974 
Indenture.  The  1974  Notes  issued 
pursuant  to  the  1974  Indenture  were 
registered  under  the  Securities  Act  of 
1933  and  the  1974  Indenture  was 
qualified  under  the  Trust  Indenture  Act 
of  1939.  Chemical  is  not  a  trustee  under 
any  other  indenture  under  which  any 
other  securities  of  the  Company  are 
outstanding. 

(2)  Trafalgar,  an  indirect  wholly- 
owned  subsidiary  of  General  Electric 
Credit  Company,  the  parent  of  the 
Company,  has  issued  $14,652,608.18 
principal  amount  of  its  15%%  Mortgage- 
Backed  Bonds,  Series  1,  Due  2012  (the 
"Bonds")  under  the  New  Indenture, 
which  Bonds  are  secured  by  a  pledge  of 
a  pool  of  mortgages  owned  by  Trafalgar. 
The  Bonds  are  partially  guaranteed  by 
the  Company  pursuant  to  Section  2.07  of 
the  New  Indenture.  In  the  event  any 
payment  made  by  the  Company  under 
such  guarantee  (the  "Guarantee")  is  not 
otherwise  reimbursed  to  it,  upon 
payment  in  full  of  the  Bonds  the 
Company  will  succeed  to  the  rights  of 


the  trustee  under  the  New  Indenture  in 
such  collateral  to  the  extent  of  such 
reimbursement  deficiency.  Chemical  is 
tpjstee  under  the  New  Indenture.  The 
Bonds  issued  pursuant  to  the  New 
Indenture  have  not  been  registered 
under  the  Securities  Act  of  1933  in 
reliance  upon  an  exemption  therefrom 
pursuant  to  Section  4(2)  of  such  Act.  and 
accordingly  the  New  Indenture  is 
exempt  from  the  qualification  provisions 
of  the  Trust  Indenture  Act  of  1939: 

(3)  Florida  National  Bank  of  Miami 
acts  as  co-trustee  under  the  New 
Indenture  in  certain  limited  respects. 

(4)  The  Company's  obligations 
pursuant  to  the  1974  Indenture  and 
under  the  New  Indenture  are  both  senior 
and  wholly  unsecured  and  such 
obligations  will  rank  pari  passu  inter  se; 

(5)  The  Company  is  not  in  default 
under  the  1974  Indenture  or  the  1974 
Notes,  and  neither  the  Company  nor 
Trafalgar  is  in  default  under  the  New 
Indenture,  the  Bonds  or  the  Guarantee; 

(6)  Such  differences  as  exist  between 
the  1974  Indenture  and  the  New 
Indenture  are  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  any  of  the  Bondholders 
to  disqualify  Chemical  from  acting  as 
Trustee  under  one  of  the  Indentures. 

The  Company  has  waived  notice  of 
hearing,  hearing  and  any  and  all  rights 
to  specify  procedures  under  the  Rules  of 
Practice  of  the  Securities  and  Exchange 
Commission  m  connection  with  this 
matter. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application 
which  is  on  file  in  the  offices  of  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington,  D,C. 
20549. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
December  13, 1982  request  in  writing 
that  a  hearing  be  held  on  such  matter. 
stating  the  nature  of  his  interest,  the 
reasons  for  Such  request,  and  the  issues 
of  law  or  fact  raised  by  such  application 
which  he  desires  to  controvert,  or  he 
may  request  that  he  be  notified  if  the 
Commission  should  order  a  hearing 
thereon.  Any  such  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Washington,  D.C.  20549.  At  any 
time  after  said  date,  the  Commission 
may  issue  an  order  granting  the 
application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  the  interest  of  investors, 
unless  a  hearing  is  ordered  by  the 
Commission. 


For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 
George  A.  ntzsiminons. 

Secretary. 

IFR  Doc.  82-32059  Filed  11-22-82;  8:45  am| 
BILLING  CODE  SOIO-OI-M 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq.].  the  Securities 
and  Exchange  Commission  has 
submitted  Form  4  for  an  extension  of 
clearance.  Form  4  is  a  statement  of 
changes  in  beneficial  ownership  of 
securities  by  officers,  directors  and  ten 
percent  shareholders  of  certain 
companies  subject  to  the  Securities 
Exchange  Act  of  1934,  the  Public  Utility 
Holding  Company  Act  of  1935  and  the 
Investment  Company  Act  of  1940. 

Agency  Clearance  Officer — Kenneth 
Fogash  202-272-2700. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer  Affairs 
and  Information  Services.  Washington. 
D.C.  20549. 

Form  4 

No.  270-126 

Submit  comments  to  OMB  Desk 
Officer:  Robert  Veeder  202-395-4814. 
November  15,  1982. 
George  A.  Fitzsimmons, 
Secretory. 

[FR  Doc  82-32070  Filed  11-22-82:  8:45  am| 
BILLING  CODE  S010-01-M 


Forms  Under  Review  by  Office  of 
Management  and  Budget 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reducfion  Act  of  1980 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission  has 
submitted  for  clearance  Form  20-F  (17 
CFR  240,319),  which  governs  the 
disclosure  requirements  for  registration 
statements  and  annual  reports  of  certain 
foreign  private  issuers  with  foreign 
securities  traded  in  the  United  States. 
Please  cite  to  Commission  file  number 
270-156  in  all  references  to  the 
submission. 

Agency  Clearance  Officer:  Kenneth 
Fogash  (202)  272-2700 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer  Affairs 
and  Information  Services,  Washington, 
D,C.  20549. 

Extension  of  Clearance 

Form  20-F 

No.  270-156 


JMI 
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Submit  comments  to  OMB  Desk 
Officer:  Robert  Veeder  (202)  395-4814. 
George  A.  ritzsinunoas. 

Secretary 

•'V  :jt,i    B2-i:r:/fi«  Fiiiil  i:_;-82, 8:45  ami 

BILLING  CODE  BOIO-OI-M 

I R  elease  No«1 282 1 ;  8 1 2-3327  ] 
Arch  Fund,  Inc.;  Application. 

,\()vemberl7,  19«2. 

In  the  matter  of:  Arch  Fund.  Inc..  No. 
6.  The  Commons,  3512  Sil\  erside  Road. 
VVUmington,  DE  19610  (812-5:i_'-i 

Notice  is  hereby  given  that  The  Arch 
Fund,  Inc.  ("Applicant"),  registered 
under  the  Investment  Company  Act  ;;f 
1940  ("Act")  as  an  open-end,  diversified, 
management  investm.ent  company,  filed 
an  apphcation  on  September  24.  I^fi2, 
and  an  amendment  thereto  un  OcliiL-er 
25,  1982,  requesting  an  order  of  the 
Commission,  pursuant  to  Section  6{(:|  of 
the  Act,  exempting  Apphcant  from  the 
provisions  of  Section  2(al(41|  of  the  Act 
and  Rules  2a-4  and  22c-l  thereunder  to 
th.e  extent  necessary  to  permit  Applicant 
to  calculate  its  net  asset  value  per  sha.'-e 
using  the  amortized  cost  method  of 
valuation  for  its  two  existing  classes  of 
shares  representing  in\esimer.t 
exclusively  in  money  market  securities. 
All  interested  persons  ,3re  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  whicih  are 
summarized  below. 

.■\ccording  to  the  applicati'.-n. 
.Applicant  intends  to  offer  two  classes  of 
shares,  each  class  representing  mterests 
in  one  of  two  separate  investment 
portfolios,  namely  the  Discretionary 
P(jrtfolio  and  the  Non-Discretionary 
Portfolio.  Applicant  states  that  shares  of 
each  of  its  existing  portfolios  wiU  be 
sold  exclusively  to  Mercantile  Trust 
Company  N.A.,  St.  Louis,  Missouri 
(Mercantile  Trust"),  and  its  affiliated 
correspondent  banks  acting  in  a 
fiduciary,  advisory,  custcwlial  or  nther 
capacity  on  behalf  of  persons 
maintaining  accounts  at  the  banks 
through  which  Applicant's  shares  may 
be  purchased.  Applicant  further  states 
that  sjiares  in  the  Discretionary  Portfolio 
will  be  sold  only  to  customer  accounts 
for  which  Mercantile  Trust  or  an 
affiliated  bank  exercises  substantial 
investment  discretion;  and  sales  of 
shares  in  the  Non-Discretionary 
Portfolio  will  be  limited  to  other  types  of 
customer  accounts  at  Mercantile  Trust 
and  its  affiliates  and  to  all  accounts  at 
Mercantile  Trust's  correspondent  banks 

Applicant  represents  that  the 
investment  objective  of  each  of  its 
existing  fxjrtfolios  is  to  seek  current 


income  with  liquidity  and  stability  of 
principal  by  investing  in  high  quality 
"money-market"  instruments,  including 
obligations  issued  or  guaranteed  by  the 
L'nited  States  Government,  its  agencies 
and  instrumentalities;  certificates  of 
deposit;  bankers'  acceptances; 
commercial  paper;  \anable  amount 
master  demand  notes;  and  repurchase 
agreements.  Applicant  further 
represents  that  in  instances  where  one 
of  its  existing  portfolios  purchases 
variable  amount  master  de.mand  notes 
or  other  floating  rate  or  variable  rate 
obligations  or  obhgations  with  demand 
features.  Applicant  intends  to  determine 
the  maturities  of  such  obligations  in 
accordance  with  the  procedures 
per:nitted  by  proposed  Rule  2a-7  under 
the  Act.  or  if  that  rule  should  ultimately 
be  adopted,  in  accordance  with  the 
procedures  permitted  by  the  rule  as 
adopted. 

-Applicant  represents  that  Provident 
Institutional  Management  Corporation 
("Provident"),  a  wholly-owned 
subsidiary  of  Provident  .National  Bank, 
serves  as  the  investment  adviser  to  the 
Discretionary  Portfolio  and  that 
.Mercantile  Trust  serves  as  the 
investment  adviser  to  the  Non- 
Discretiunary  Portfolio.  Applicant 
further  represents  that  shares  of  each  of 
its  existing  portfolios  are  sold  by 
Shearson/American  Express,  Inc. 
("Shearson"),  a  wholly-owned 
subsidiary  of  .A-merican  Express 
Company,  Applicant  states  that  it  will 
not  execute  portfolio  transactions 
through,  or  acquire  repurchase 
agreements  or  portfolio  securities  issued 
by,  Provident,  Mercantile  Trust, 
Shearson  or  their  affiliates;  will  not 
make  savings  deposits  in  Mercantile 
Trust  or  its  affiliates;  and  will  not  give 
preference  to  repurchase  agreements 
entered  into  with  or  securities  issued  by 
Its  correspondents. 

Applicant  requests  exemptions  from 
Section  2(a){41 )  of  the  Act,  and  Rules 
2a-4  and  22c-l  thereunder,  to  the  extent 
necessary  to  permit  the  assets  in  each  of 
Applicant's  existing  portfolios  to  be 
valued  according  to  the  amortized  co.^t 
method,  Section  6(c)  of  the  Act  provides 
in  pertinent  part,  that  the  Commission. 
by  order  upon  application,  may 
conditionally  or  unconditionall>'  exemfit 
any  person,  security  or  transaction,  or 
any  class  or  classes  of  persons. 
securities  or  transactions  from  any 
provision  or  provisions  of  the  Act  or  any 
rule  or  regulation  thereunder,  if  and  to 
the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act 


In  support  of  the  relief  requested. 
Applicant  believes  that  its  shareholde.'^ 
would  be  unfairly  treated  if  .Apphc  .iiit 
were  forced  to  pr.ce  its  portfolio 
instruments  in  a  manner  which  would 
produce  artificial  price  or  yield  volatility 
for  instruments  which  Applicant  expects 
to  hold  until  matu.-ity  Applicant  further 
asserts  that  potential  shareholders  of 
Applicant  are  not  concerned  with  the 
theoretical  differences  which  might 
occur  between  the  yield  achieved 
through  market  pricing  and  the  yield 
computed  on  the  basis  of  amortized  cost 
as  described  above.  On  the  other  hand. 
Applicant  believes  that  such  potential 
shareholders  are  vitally  concerned  thai 
the  net  asset  value  of  their  shares 
remain  stable;  and  that  the  daily  net 
income  declared  on  their  investment  be 
steady  and  not  exhibit  the  volatihty 
which  can  occur  when  changes  in 
market  prices  cause  changes  in  yield  on 
a  daily  or  weekly  basis. 

By  maintaining  its  existing  portfolios 
of  high  quality  money-market 
instruments  of  short  maturities. 
Applicant  believes  that  it  will  be 
possible  to  provide  the  required  stability 
to  individuals  and  institutional 
investors.  Applicant  has  further 
determined  that  maintaining  an  average 
portfolio  maturity  of  120  days  or  less 
will  accomplish  the  aims  of  Applicant's 
investors  by  reducing  the  risk  of 
significant  volatility  in  the  value  of 
Applicant's  portfolio  instruments  and  at 
the  same  time  producing  a  yield 
commensurate  wnth  those  available  in 
the  market  in  which  each  of  its 
portfolios  is  investing. 

Applicant  further  agrees  that  the 
following  conditions  may  be  imposed  in 
any  order  of  the  Commission  granting 
such  relief,  each  to  apply  only  to  its 
existing  portfolios. 

(1)  In  8Uf)ervising  Applicant's 
operations  and  delegating  special 
responsibilities  involving  portfolio 
management  to  Applicant's  investment 
adviser,  Applicant's  board  of  directors 
undertakes — as  a  particular 
responsibility  within  its  overall  duty  of 
care  owed  to  Applicant's  shareholders — 
to  establish  procedures  reasonably 
designed,  taking  into  account  current 
market  conditions  and  the  m\estment 
objective  of  each  of  Applicant's  existing 
portfolios,  to  stabilize  the  net  asset 
value  per  share  of  each  portfolio,  as 
computed  fur  the  purpose  of 
distnbution,  redemption  anii  repurchase, 
at  Si .00  per  share. 

(2)  Included  within  the  procedures  to 
be  adopted  by  the  board  of  directors 
shall  be  the  following: 

[a]  Re\iew  by  the  board  of  dirfclors  as  il 
deems  appropriate  a.nd  at  sur.h  inler\.ils  us 
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are  reasonable  in  light  of  current  market 
conditions,  to  determine  the  extent  of 
deviation,  if  any,  of  the  net  asset  value  per 
share  as  determined  by  using  available 
market  quotations  from  each  portfolio's  Si  00 
amortized  cost  price  per  share,  and  the 
maintenance  of  records  of  such  review. ' 

(b)  In  the  event  that  such  deviation  from 
such  portfolios  SI  00  amortized  cost  price  per 
share  exceeds  1  /2  of  1%.  a  requirement  that 
the  board  of  directors  will  promptly  consider 
what  action,  if  any.  should  be  initiated. 

(c)  Where  the  board  of  directors  believes 
that  the  extent  of  deviation  from  the  Sl-00 
amortized  cost  price  per  share  of  any  of 
Applicant's  exisiting  portfolios  may  result  in 
material  dilution  or  other  unfair  results  to 
investors  or  existing  shareholders,  it  shall 
take  such  action  as  it  deems  appropriate  to 
eliminate  or  to  reduce  to  the  greatest  extent 
reasonably  practicable  such  dilution  or  unfair 
results,  which  action  may  include:  redeeming 
shares  in  kind;  selling  portfolio  instruments 
prior  to  maturity  to  realize  capital  gains  or 
losses  or  to  shorten  the  average  portfolio 
maturity  of  such  portfolio:  reducing  or 
withholding  dividends:  or  utilizing  a  net  asset 
value  per  share  as  determined  by  using 
available  market  quotations, 

(3)  Applicant  will  maintain  a  dollar- 
weighted  average  portfolio  maturity 
appropriate  to  each  existing  portfolio's 
objective  of  maintaining  a  stable  price 
per  share;  provided,  however,  that 
Applicant  will  neither  fa]  purchase  any 
instrument  with  a  remaining  maturity 
greater  than  one  year,  nor  (b]  maintain 
in  any  such  portfolio  a  dollar-weighted 
average  portfolio  maturity  which 
exceeds  120  days.^ 

(4)  Applicant  will  record,  maintain 
and  preserve  permanently  in  an  easily 
acessible  place  a  written  copy  of  the 
procedures  (and  any  modifications 
thereto)  described  in  condition  (1] 
above,  and  Applicant  will  include  in  the 
minutes  of  board  of  directors'  meetings 
and  will  record,  maintain  and  preserve 
for  a  period  of  not  less  than  six  years 
(the  first  2  years  in  an  easily  accessible 
place)  a  written  record  of  the  board's 
considerations  and  actions  taken  in 
connection  with  the  discharge  of  its 
responsibilities,  as  set  forth  above.  The 
documents  preserved  pursuant  to  this 
condition  shall  be  subject  to  inspection 


'To  fulfill  this  obligation,  Appiicanl  intends  to 
use  actual  quotations  or  estimates  of  market  value 
reflecting  current  market  conditions  approved  by  us 
board  of  directors  in  the  exercise  of  its  discretion  to 
be  appropriate  indicators  of  value,  which  may 
include  among  others  (i)  quotations  or  estimates  of 
.market  value  for  individual  portfolio  instruments,  "r 
ju)  values  obtained  from  yield  data  relating  to 
classes  of  money  market  instruments  published  by 
reputable  sources, 

Mn  fulfilling  this  condition,  if  the  disposition  of  a 
portfolio  security  results  in  a  dollar-weighted 
average  portfolio  maturity  in  excess  of  120  days, 
Appiicanl  will  invest  its  available  cash  in  such  a 
manner  as  to  reduce  such  dollar-weighted  average 
portfolio  maturity  to  120  days  or  less  as  snnn  ^s 
."easonably  practicable. 


by  the  Commission  in  accordance  with 
Section  31(b)  of  the  Act,  as  though  such 
documents  were  records  required  to  be 
maintained  pursuant  to  the  rules 
adopted  under  Section  31(a)  of  the  Act. 

(5)  Applicant  will  limit  its  portfolio 
investments,  ipcluding  repurchase 
agreements,  to  those  United  States 
dollar-denominated  instruments  which, 
as  determined  by  the  board  of  directors, 
present  minimal  credit  risks,  and  which 
are  of  high  quality,  as  determined  by 
any  major  rating  service,  or,  in  the  case 
of  any  instruments  that  are  not  rated, 
are  of  comparable  quality,  as 
determinetl  by  the  board  of  directors. 

(6)  Applicant  will  include  in  each 
quarterly  report,  as  an  attachment  to 
Form  N-lQ,  a  statement  as  to  whether 
any  action  pursuant  to  condition  2(c) 
above  was  taken  during  the  preceding 
fiscal  quarter,  and,  if  any  such  action 
was  taken,  the  Applicant  will  describe 
the  nature  and  circumstances  of  such 
action. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
December  13,  1982,  at  5;30  p.m.,  submit 
to  the  Commission  in  writing  a  request 
for  a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attomey- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  An 
order  disposing  of  the  application  herein 
will  be  issued  as  of  course  following 
said  date  unless  the  Commission 
thereafter  orders  a  hearing  upon  request 
or  upon  its  own  motion.  Persons  who 
request  a  hearing,  or  advice  as  to 
whether  a  hearing  is  ordered,  will 
receive  any  notices  and  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any 
postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons. 

Secretary. 
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[Release  No.  12819;  812-5335] 

Bayerische  Hypotheken-  Und 
Wechsel-Bank  Aktiengesellschaft; 
Application 

November  16, 1982. 

In  the  matter  of;  Bayerische 
Hypotheken-  Und  Wechsel-Bank 
Aktiengesellschaft;  c/o  ThomaaiP. 
Dickson,  Esq.,  Milbank,  Tweed,  Hadley 
&  McCloy,  1  Chase  Manhattan  Plaza, 
New  York,  New  York  10005  (812-5335). 

Bayerische  Hypotheken-  und 
Wechsel-Bank  Aktiengesellschaft 
("Applicant")  has  filed  an  application 
for  an  order  of  the  Commission  pursuant 
to  Section  6(c)  of  the  Investment 
Company  Act  of  1940  ("Act")  exempting 
Applicant  from  all  the  provisions  of  the 
Act.  All  interested  persons  are  referred 
to  the  application  on  file  with  the 
Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below. 

As  of  January  1982,  Applicant 
operated  the  largest  bank  branch 
network  in  southern  Germany  and  was 
active  nationwide  in  the  following  cities: 
Frankfurt,  Hamburg,  Hannover, 
Dusseldorf,  Stuttgart  and  Berlin. 
Through  its  full-service  branches  in  New 
York,  Cayman  Islands  and  London,  its 
subsidiaries  in  Luxembourg  and 
Salzburg,  representative  offices  in 
Brazil,  Hong  Kong,  Italy,  Mexico,  South 
Africa  and  Spain,  affiliates  and  its 
partnership  in  ABECOR.  Europe's 
largest  international  banking  group. 
Applicant  offers  commercial  banking 
services  world-wide.  It  accepts  demand, 
time  and  savings  deposits.  In  addition  to 
making  secured  and  unsecured  short 
and  long  term  loans,  Apphcant 
guarantees  items  issued  by  its  customers 
and  participates  in  syndicated  loan 
transactions.  Apphcant  engages  in  the 
mortgage  banking  business,  as  one  of 
two  private  commercial  banks  in  West 
Germany  so  authorized,  by  making 
loans  which  are  secured  by  mortgages 
and  by  making  loans  to  governmental 
entities  which  are  backed  by  such 
entity's  taxing  power.  Applicant  also 
engages  in  the  underwriting  and 
brokering  of  securities  (both  for  its  own 
account  and  for  those  of  others)  and  the 
business  of  buying  and  selling  foreign 
exchange  and  bullion. 

Applicant  states  that,  at  the  end  of 
1981,  total  consolidated  assets  of  itself 
and  its  subsidiaries  amounted  to 
approximately  $39,569  million, 
consolidated  amounts  due  to  customers 
aggregated  $11,476  million,  and 
shareholders'  equity  amounted  to  $794 
million.  Somewhat  more  than  a  third  of 
Applicant's  aggregate  assets  relate  to 
mortgage  banking.  Applicant's  customer 


lending  am 
comprise  a 
aggregate  a 
one-sevent! 
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lending  and  deposit  operation  also 
comprise  approximately  one-third  of  its 
aggregate  assets  and  approximately 
one-seventh  of  its  assets  are  related  to 
money  market  operations  with  other 
banks. 

Applicant  represents  that  it  is 
extensively  regulated  under  German 
banking  laws,  chiefly  by  the  Federal 
Banking  Supervisory  Authority 
("FBSA").  The  FBSA,  and  the  Banking 
Act  under  which  it  regulates,  impose  the 
following  requirements:  each  bank  must 
maintain  adequate  equity  capital  and 
liquidity;  large  loans  must  be  filed  with 
iHgard  to  minimum  reserve,  liquidity, 
equity  capital,  and  foreign  exchange 
limitations.  The  FBSA  also  regulates 
.^.pplicant  under  provisions  of  the  Law 
on  Mortgage  Banks.  To  carry  out 
banking  business,  a  bank  must  obtain  a 
wiitlen  license  from  the  FBSA  which  the 
[■"BSA  can  withdraw.  The  German 
Central  Bank  assists,  and  cooperates 
with,  the  FBSA  with  regard  to  the 
supervision  of  banking  activities  in 
West  Germany;  it  determines  the 
discount  rate  for  rediscounting  bills  of 
pvchange.  establishes  volume  ceilings 
fur  rediscounts  by  each  bank,  and 
imposes  certain  minimum  reserve 
requirements  upon  all  banks.  Applicant 
represents  that,  as  a  corporation,  it  must 
be  audited  annually  by  a  certified  public 
accountant  nominated  by  its 
shareholders  and  approved  by  the 
I'BSA.  In  addition,  on  an  annual  basis, 
the  FBSA  nominates  a  certified  public 
accountant  to  examine  the  depositaries 
wherein  Applicant  places  its  customers' 
hiRcurities  for  safekeeping.  While  no 
governmental  agency  comparable  to  the 
Federal  Deposit  Insurance  Corporation 
exists  in  West  Germany.  Applicant  does 
belong  to  a  group  of  private  commercial 
banks  that  insures  deposits.  Such 
insurance,  however,  does  not  cover  the 
subject  of  this  application.  Finally. 
Applicant's  branch  in  the  United  States 
IS  licensed,  examined,  and  regulated  by 
the  state  banking  authorities  of  New 
York. 

According  to  the  application. 
Applicant  proposes  to  issue  and  sell 
unsecured,  prime  quality,  commercial 
paper  notes  denominated  in  United 
States  dollars  to  one  or  more 
commercial  paper  dealers  in  the  United 
States  who  will  then  reoffer  the  notes  in 
minimum  denominations  of  $100,000  to 
institutional  investors  and  other  entities 
and  individuals  who  normally  purchase 
such  commercial  paper  notes.  The  notes 
will  not  be  advertised  or  otherwise 
offered  for  sale  to  the  general  public. 
Applicant  states  that  it  presently 
estimates  that  the  total  aggregate 
amount  of  notes  to  be  outstanding  will 


not  exceed  $100  million.  Applicant 
represents  that  its  notes  will  rank  pan 
passu  among  themselves  and  equally 
with  all  its  other  unsubordinated 
indebtedness,  including  deposit 
liabilities,  and  superior  to  the  rights  of 
shareholders.  Applicant  plans  to  sell  the 
notes  without  registration  under  the 
Securities  Act  of  1933  ("1933  Act")  in 
reliance  upon  an  opinion  of  its 
American  counsel  that  the  offering  will 
qualify  for  an  exemption  from  the 
registration  requirements  of  the  1933  Act 
provided  for  certain  short-term 
commercial  paper  by  Section  3(a)(3) 
thereof.  Applicant  will  not  proceed  with 
its  proposed  offering  until  it  has 
received  such  an  opinion  letter. 
Applicant  does  not  request  Commission 
re\iew  or  approval  of  the 
aforementioned  counsel's  opinion. 
Applicant  represents  that  the  presently 
proposed  and  any  future  issuance  of 
notes  shall  have  received,  prior  to 
issuance,  one  of  the  three  highest 
investment  grade  ratings  from  at  least 
une  nationally  recognized  United  States 
organization  engaged  in  statistical  rating 
and  that  its  American  counsel  will 
certifj,'  that  such  rating  has  been 
received.  Applicant  undertakes  to 
ensure  that  the  dealer  or  dealers  in  the 
notes  will  provide  each  offeree  of  the 
notes,  prior  to  any  sale  of  notes  to  such 
offeree,  with  (i)  a  memorandum  which 
describes  Applicant's  business  and  (ii) 
Applicant's  most  recent  publicly 
available  fiscal  year-end  balance  sheet 
and  income  statement.  Such 
memorandum  will  be  updated  as 
promptly  as  practicable  to  reflecl 
material  changes  in  Applicant's 
financial  status  and  will  be  at  least  as 
con^prehensive  as  those  customarily 
used  in  offering  prime  quality 
commercial  paper  in  the  United  States. 
Applicant  represents  that  any  future 
offerings  of  its  securities  in  the  United 
States  will  be  done  on  the  basis  of 
disclosure  documents  at  least  as 
comprehensive  as  those  used  in  the 
presently  proposed  offering.  Applicant 
consents  to  any  order  granting  relief 
requested  pursuant  to  section  b(c)  of  the 
Act  being  expressly  conditioned  upon 
its  compliance  with  the  foregoing 
undertakings.  Applicant  represents  that 
any  future  offering  in  the  United  States 
will  be  made  pursuant  to  either  a 
registration  statement  under  the 
Securities  Act  of  1933  or  an  applicable 
exemption  from  registration  under  the 
1933  Act.  In  any  offering  whereby  no 
registration  is  made  pursuant  to  the  1933 
Act,  disclosure  documents  will  be 
provided  to  each  offeree  who  has 
indicated  an  interest  in  the  securities 


then  being  offered  prior  lo  an\  s.ile  ul 
such  securities  to  such  offeree. 

Applicant  agrees  to  appoint  a  bank  in 
the  United  States  as  its  authorized  agent 
to  issue  the  notes  from  time  to  time. 
Applicant  represents  that  it  will  appoint 
a  bank  or  trust  company,  a  corporation 
providing  corporate  services  for 
lawyers,  or  the  Commission  as  its  agent 
to  accept  any  process  which  may  be 
served  in  any  action  based  on  the  notes 
and  instituted  in  an\  slate  or  federal 
court  by  the  holder  of  any  note. 
Applicant  further  represents  that  it  will 
accept  the  jurisdiction  of  any  state  or 
federal  court  in  the  City  and  State  of 
New  York  in  respect  of  any  such  action 
and  that  both  its  appointment  of  an 
authorized  agent  and  its  consent  to 
jurisdiction  will  be  irrevocable  until  all 
amounts  due  and  to  become  due  in 
respect  of  the  notes  that  have  been  paid 
by  Applicant.  Applicant  states  that  it 
will  similarly  consent  to  jurisdiction  and 
appoint  an  agent  for  service  of  process, 
such  consent  also  to  be  irrevocable  until 
all  amounts  due  and  to  become  due  in 
respect  of  such  securities  have  been 
paid,  in  suits  arising  from  any  other 
offerings  of  securities  that  it  may  make 
in  the  United  States,  which  offerings 
Applicant  states  may  include  debt 
securities.  Applicant  consents  to  be 
subject  to  suit  in  any  other  court  in  the 
United  States  which  would  have 
jurisdiction  because  of  the  manner  of 
the  offering  of  the  notes  or  otherwise,  in 
such  instances,  the  authorized  agent  will 
neither  be  a  trustee  for  the  noteholders 
nor  will  it  have  any  responsibilities  or 
duties  to  act  for  such  holders  as  would  a 
trustee. 

Section  3(a)(3)  of  the  Act  defines 
investment  company  in  such  a  manner 
that  Applicant  states  that  there  is 
uncertainty  whether  it  would  be 
considered  an  investment  company  as 
defined  by  the  Act.  Section  6(c)  of  the 
Act  provides,  in  pertinent  part,  that  the 
Commission,  by  order  upon  application, 
may  conditionally  or  unconditionally 
exempt  any  person,  security  or 
transaction,  or  any  class  or  classes  of 
persons,  securities  or  transactions,  from 
any  provision  or  provisions  of  the  Act.  if 
and  to  the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act, 

Applicant  requests  an  order  pursuant 
!u  Section  6(c)  of  the  Act  exempting  it 
from  all  provisions  of  the  Act,  Applicant 
states  that  absent  an  exemption  it  would 
I'e  denied  ready  access  to  the  credit 
markets  in  the  United  States,  a  result 
both  inequitable  and  in  direct  conflict 
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with  the  objective  of  the  International 
Banl<ing  Act  of  1978.  Applicant  asserts 
that  an  exemptive  order  is  both 
necessary  and  appropriate  because  it 
affords  foreign  banks  access  to  a  source 
of  U.S.  dollars  which  is  necessary  in 
view  of  their  activities  in  the  Eurodollar 
market  and  because  it  would  benefit 
U.S.  investors  by  making  available 
additional  opportunities  for  investment 
in  short-term  prime  quality  securities. 
Issuance  of  the  notes  will  provide 
Applicant  with  an  additional  source  of 
funding  to  meet  its  short-term  U.S.  dollar 
requirements  and  could  help  to  stabilize 
the  international  financial  markets. 
Applicant  claims  that  its  activities  are 
extensively  regulated  by  the  German 
banking  authorities,  in  a  regulatory 
structure  comparable  to  that  imposed 
upon  United  States  banks,  and  that  the 
limitations  imposed  by  German  law 
afford  substantial  protection  to 
investors  in  debt  securities.  Applicant 
further  asserts  that  a  commercial  bank 
such  as  itself  is  fundamentally  different 
from  the  typical  investment  company 
that  Congress  intended  the  Act  to 
regulate  and  that  Applicant's  activities 
do  no  lend  themselves  to  the  abuses 
which  the  provisions  of  the  Act  were 
designed  to  prevent.  Applicant 
concludes  that  granting  an  exemptive 
order  pursuant  to  Section  6{c)  of  the  Act 
would  be  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Notice  is  hereby  given  that  any 
interested  person  may.  not  later  than 
December  13, 1982,  at  5;30  p.m..  submit 
to  the  Commission  in  writing  a  request 
for  a  hearing  on  this  matter 
accompanied  by  a  statement  as  to  the 
nature  of  his/her  interest,  the  reason  for 
such  request,  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted, 
or  he/she  may  request  that  he/she  be 
notified  if  the  Commission  shall  order  a 
hearing  thereon.  Any  such 
communication  should  be  addressed  to: 
Secretary  Securities  and  Exchange 
Commission,  Washington.  D.C.  20549.  A 
copy  of  such  request  shall  be  served 
personally  or  by  mail  upon  the 
Applicant  at  the  address  stated  above. 
Proof  of  such  service  (by  affidavit,  or  in 
case  of  an  attomey-at-law,  by 
certificate)  shall  be  filed 
contemporaneously  with  the  request.  An 
order  disposing  of  the  application  will 
be  issued  as  of  course  following  said 
date,  unless  the  Commission  thereafter 
orders  a  hearing  upon  request  or  upon 
it's  own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 


notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof. 

For  the  Commission,  by  the  Diviskin  of 
Investment  Manasement.  pursuant  to 
delejid'eci  riuthority 
George  A.  Fitzsimmons, 
Secretary. 
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[Release  No.  22715;  70-«776I 

Connecticut  Light  &  Power  Co.;  Order 
Authorizing  Eurodollar  Loan 
Agreeement  and  the  Organization  and 
Financing  of  a  Foreign  Subsidiary  To 
Issue  and  Sell  Debentures  hi  the 
Eurobond  Market;  Exception  From 
Competitive  Bidding;  Reservation  of 
Jurisdiction 

November  17.  1982. 

In  the  matter  of:  Connecticut  Light  & 
Power  Co.:  Berlin,  Connecticut  (70-6776). 

The  Connecticut  Light  &  Power 
Company  ("CLAP"),  a  wholly-owned 
subsidiary  of  Northeast  Utilities,  a 
registered  holding  company,  has  filed 
with  this  Commission  an  application- 
declaration  and  an  amendment  thereto 
pursuant  to  Sections  6(a),  7.  9(a),  10  and 
12(b)  of  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act")  and  Rules 
45,  50(aK2),  50(a)(3)  and  50(a)(5) 
promulgated  thereunder. 

CL&P  seeks  Commission  authorization 
to  borrow  up  to  $75  million  through  a 
multibank  Eurodollar  credit  arrangmenf 
and  to  organize  a  new,  wholly-owned 
financing  subsidiary  for  the  express 
purpose  of  engaging  in  Eurodollar 
borrowing  transactions.  Funds  available 
from  the  credit  arrangement  would  be 
applied  in  part  to  provide  working 
capital  for  CL&P's  operations  and  to 
create  equity  capital  for  the  financing 
subsidiary.  The  subsidiary  will  serve  as 
a  vehicle  for  the  issuance  and  sale  of 
debentures  in  the  Eurobond  market,  the 
proceeds  of  which  will  be  loaned,  in 
turn,  to  CLAP. 

CL&P  asserts  that  the  proposed 
transactions  will  provide  alternatives  to 
domestic  financing  sources.  Borrowings 
will  be  effected  for  working  capital 
purposes  when  interest  rates  will  be 
competitive  with,  or  more  favorable 
than,  comparable  arrangements 
available  in  the  United  States.  It  is  also 
represented  that  at  times  in  the  past 
several  years  there  have  been  cost 
savings  available  in  the  Eurobond 
market  relative  to  the  domestic  market 
ranging  from  30  to  80  basis  points,  and 
at  times  exceeding  100  basis  points. 
Through  the  proposed  transactions. 


CL&P  intends  to  be  in  a  position  to  take 
advantage  of  such  cost  savings  when 
they  are  available. 

Pursuant  to  a  proposed  loan 
agreement  CLAP  intends  to  initially 
borrow  up  to  $50  million  for  general 
corporate  purposes  ("Tranche  A")  and 
thereafter  under  a  separate  agreement. 
up  to  $25  million  to  capitalize  the 
financing  subsidiary  ("Tranche  B"). 
Effective  interest  rates  will  be  set  with 
reference  to  the  London  inter-bank 
offered  rate  ("LIBOR")  as  it  may 
fluctuate  from  period  to  period,  for  one. 
three  or  six-month  interest  periods  as 
determined  by  CLAP.  Borrowings  under 
Tranche  A  will  be  available  for  a  period 
of  two  years,  in  multiples  of  $500,000  but 
not  less  than  $5  million,  will  bear 
interest  at  LIBOR  plus  )i  percent  on  all 
amounts  actually  borrowed  and  will 
carry  the  following  fees:  1)  an  initial 
management  fee  of  )i  percent  on  the  line 
of  credit;  2)  a  )i  percent  commitment  fee 
on  the  unused  portion  of  the  line  of 
credit;  and  3)  a  $5,000  agency  fee  per 
annum.  All  amounts  under  Tranche  A 
will  be  due  at  the  expiration  of  the  two- 
year  period  but  may  be  prepaid,  without 
penalty,  at  the  end  of  any  applicable 
LIBOR  interest  period.  Based  on  LIBOR 
rates  (as  of  November  15, 1982)  of  9.75 
percent  and  10.00  percent  and  10.07 
percent  for  one,  three  and  six-month 
interest  periods,  respectively,  CLAP 
estimates  the  effective  cost  of  borrowing 
under  Tranche  A  for  these  periods 
would  be  9.93  percent,  10.18  percent  and 
10.24  percent,  respectively. 

Net  proceeds  from  Tranche  A  would 
be  applied,  together  with  other  available 
funds,  to  provide  working  capital  and  to 
finance  CLAP's  construction 
expenditures  for  1982  and  1983 
estimated  at  $848,043,000  (including 
AFUDC  but  excluding  nuclear  fuel). 

Final  borrowing  terms  for  the  $25 
million  under  Tranche  B  have  not  as  yet 
been  settled.  CLAP  also  states  that  in 
lieu  of  Tranche  B  an  alternative  method 
may  be  chosen  to  capitalize  the 
financing  subsidiary.  Therefore, 
jurisdiction  will  be  reserved  over  the 
borrowing  authority  for  the  $25  million 
pending  completion  of  the  record. 

CL&P  seeks  authorization  to  purchase 
shares  of  the  financing  subsidiary 
proposed  to  be  organized  and /or  to 
make  capital  contributions  thereto  in  an 
aggregate  amount  not  to  exceed  $25 
million.  It  will  be  organized  under  the 
laws  of  the  Netherlands  Antilles  and  its 
principal  function  will  be  to  borrow 
funds  outside  of  the  United  States 
through  the  issuance  of  debentures  in 
the  Eurobond  market.  It  is  stated  that 
organization  in  this  manner  is  necessary 
in  order  for  debenture  interest  to  be  free 
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from  withholding  taxes,  a  common, 
accepted  characteristic  of  Eurobond 
finanancing.  To  eliminate  the  tax 
withholding  requirement  it  is 
represented  that  a  debt-to-equity 
capitalization  ratio  no  higher  than  3.3  lo 
1  is  advisable.  Borrowings  under 
Tranche  B  or  an  alternative 
arrangement,  if  authorized,  or  funds 
from  internal  cash  sources  will  be 
applied  to  capitalize  the  financing 
subsidiary  and  to  maintain  this  ratio. 
Substantially  all  of  the  equity 
investment  in  the  new  subsidiary  will  be 
reinvested  in  one  or  more  financial 
instruments,  such  as  a  certificate  of 
deposit  with  a  major  financial 
institution.  The  terms  of  the 
reinvestment  will  be  matched  as  closely 
as  practicable  to  those  of  the 
borrowings  under  Tranche  B  in  order  to 
minimize  to  CL&P  the  effective  cost  of 
capitalization.  The  effective  cost  (the 
difference  between  borrowing  costs 
under  Tranche  B  and  the  return  on  the 
investment  of  equity  capital)  would  not 
be  likely  to  exceed  1^  percent  plus  taxes 
and  expenses. 

The  debentures  will  be  issued  within 
two  years  from  the  date  of  this  order 
and  will  be  sold  in  a  public  offering 
outside  of  the  United  States  through  a 
syndicate  of  banks  and  other  financial 
institutions.  CL&P  requests  an  exception 
from  the  competitive  bidding 
requirement  of  Rule  50  promulgated 
under  the  Act  in  order  to  negotiate  with 
managing  underwriters  the  principal 
amount  of  the  debentures  (not  greater 
than  $75  million),  the  public  offering 
price  (not  less  than  98  nor  more  than  100 
percent  of  the  principal  amount), 
maturity  and  interest  rate.  The 
debentures  will  be  issued  under  an 
indenture  between  CL&P,  the  financing 
subsidiary,  and  a  major  financial 
institution,  acting  as  trustee.  CL&P  will 
unconditionally  guarantee  the  principal 
of  and  interest  on  the  debentures  which 
will  be  unsecured  general  obligations  of 
the  subsidiary.  Interest  on  the 
debentures  would  be  payable  annually, 
in  arrears,  in  United  States  dollars. 

Depending  upon  the  maturity  of  the 
debentures  they  may  be  non-callable  for 
up  to  6  years.  Thereafter,  the  financing 
subsidiary  will  have  the  option  of 
r(;deeming  all  or  a  portion  of  the 
debentures  at  an  initial  optional 
redemption  price  likely  to  be  101)4 
percent  of  the  principal  amount.  The 
initial  redemption  price  would  decline 
thereafter  on  a  straight-line  basis  until 
maturity  at  a  rate  of  )4%  annually  for 
debentures  maturing  in  7  or  8  years  and 
at  a  rate  of  %  %  for  those  maturing  in  9 
or  10  years.  The  debentures  will  not  be 
subject  to  a  mandatory  sinking  fund. 


The  financing  subsidiary  and  CL&P  will 
be  permitted  to  purchase  the  debentures 
in  the  open  market,  on  the  stock 
exchange  on  which  they  are  listed,  and 
in  private  transactions  at  a  price  not 
exceeding  120%  of  the  market  price  of 
the  debentures  on  the  London  Stock 
Exchange  at  the  close  of  the  last 
business  day  befcre  the  private 
transaction. 

The  financing  subsidiary  and  CL&P 
will  be  required  to  pay.  as  additional 
interest,  any  additional  amount 
necessary  so  that  the  amount  of  every 
interest  payment  on  the  debetures  to 
holders  who  are  not  United  States  or 
Netherlands  Antilles  residents  shall  be 
(after  withholding  any  tax  imposed  on 
such  payment  by  the  United  States  or 
.Netherlands  Antilles)  equal  to  the  slated 
interest  rate  of  the  debentures.  If.  as  a 
result  of  changes  in  the  laws  of  the 
.Netherlands  Antilles  or  the  United 
States,  the  financing  subsidiary  would 
be  required  to  make  such  additional 
payments,  the  financing  subsidiary 
would  have  the  option  of  redeeming  the 
debentures  as  a  whole  (but  not  in  part) 
at  their  principal  amount,  together  with 
accrued  interest.  A  similar  redemption 
option  would  also  be  available,  if  as  a 
result  of  changes  in  the  laws  of  the         ' 
Netherlands  Antilles  or  the  United 
States,  CL&P  or  the  financing  subsidiarj' 
should  determine  that  Llnited  States 
withholding  tax  would  apply  to  interest 
payments  receivable  by  the  financing 
subsidiary  from  CL&P  and  that  such 
obligation  cannot  be  avoided  by  the  use 
of  reasonable  measures. 

.Net  proceeds  from  the  sales  of  the 
debentures  will  be  loaned  to  CL&P  by 
the  financing  subsidiary.  To  evidence 
these  borrowings.  CL&P  will  issue 
unsecured  term  notes  to  the  financing 
subsidiary.  Borrowings  of  CL&P 
authorized  by  this  or  a  subsequent  order 
up  to  the  maximum  requested  S75 
million,  and  the  principal  of  any 
debentures  issued  and  sold  by  the 
financing  subsidiary  in  the  Eurobond 
market  will  be  repaid  at  their  respectivt' 
maturities  from  CL&P's  internal  cash 
resources  or  from  the  proceeds  of  long- 
term  debt  or  equity  financing.  .Net 
proceeds  from  the  sales  of  the 
debentures  will  be  used  to  retire  a 
portion  of  CL&P's  short-term  debt  then 
outstanding. 

CL&P  requests  an  exception  from  the 
competitive  bidding  requirements  of 
Rule  50(b)  pursuant  to  subparagraph 
50(a)(5)  regarding  the  sale  of  the 
debentures.  It  asserts  that  the 
protections  of  competitive  bidding  are 
not  appropriate  in  the  public  interest  of 
for  the  protection  of  investors  or 
consumers  for  reasons  which,  among 


other  reasons,  include  the  following:  (1) 
Active  competition  is  aniicipdicd 
because  there  has  been  active 
competition  among  financial  institutions 
with  respect  to  Eurodollar  financing 
taken  as  a  whole  and  (2)  the  nature  of  a 
Eurobond  financing  precludes 
competitive  bidding  t)ecause  of 
problems  inherent  m  coordinating  the 
flow  of  information  among  underwriters 
in  numerous  foreign  countries. 

CL\P  has  received  the  necessary  stale 
authorization  from  the  Connecticut 
Department  of  Public  Utility  Control  in 
connection  with  the  proposed 
transactions.  No  other  slate  or  federal 
commission,  otht-r  than  this 
Commission,  has  jurisdiction  over  the 
proposed  transactions.  The  fees. 
commissions  and  expenses  incurred  in 
connection  with  the  formation  of  the 
new  subidiary  and  with  the  $50  miUion 
credit  arrangement  are  estimated  to  be 
$58,000.  including  approximately  $18,000 
in  legal  fees  for  counsel  of  the  foreign 
lenders'  agent  bank. 

Due  notice  of  the  filing  of  said 
application-declaration  has  been  given 
in  the  manner  prescribed  in  Rule  23 
promulgated  under  the  Act  (HCAR  No. 
22655)  and  no  hearing  has  been 
requested  of  or  ordered  by  this 
Commission.  Upon  the  basis  of  the  facts 
in  the  record,  it  is  hereby  found  that  the 
applicable  standards  of  the  Act  and  the 
rules  thereunder  are  satisfied: 

It  is  ordered,  pursuant  to  the 
applicable  provisions  of  the  Act  and 
rules  thereunder,  that  said  application- 
declaration,  as  amended,  be  and  it 
hereby  is,  granted  and  permitted  to 
become  effective  forthwith,  except  with 
respect  to  those  matters  over  which 
jurisdiction  is  herein  reserved,  subject  to 
the  terms  and  conditions  prescribed  in 
Rule  24  promulgated  under  the  Act. 

It  is  further  ordered  that  jurisdiction 
be,  and  it  hereby  is.  reserved  with 
respect  to  all  terms,  fees  and  expenses 
related  to:  1)  borrowings  by  CL&P  under 
I  ranr.he  B  or  any  alternative 
arrangement;  21  the  investment  of  equity 
capital  by  the  financing  subsidiary:  3) 
debentures  issued  and  sold  by  the 
financing  subsidiary  including  principal 
amount,  public  offering  price,  maturity 
and  interest  rate:  and  4)  notes  issued  by 
CIaP  to  evidence  borrowings  Irom  the 
financing  subsidiary 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  lo  delegated 
authority. 

Georj^e  A.  Fitzsimmons. 

Secretary. 

ira  Ikx:  82-32065  Filed  n-Z2-«l  B:4S  «m| 
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[ReieaM  No.  22706;  70-«796] 

Consolidated  Natural  Gas  Service  Co., 
Inc.;  Proposed  Inclusion  of  Return  on 
Equity  In  Service  Company  CItarges  to 
Affiliates 

November  12. 1982. 

In  the  matter  of;  Consolidated  Natural 
Gas  Service  Co.,  Inc.,  100  Broadway, 
New  York,  New  York  10005  (70-€796). 

Consolidated  Natural  Gas  Service 
Company,  Inc.  ("Service  Company"),  a 
subsidiary  of  Consolidated  Natural  Gas 
Company  ("Consolidated"),  a  registered 
holding  company,  has  filed  a  declaration 
with  this  Commission  pursuant  to 
Section  13  of  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act")  and  Rules 
90  and  91  promulgated  thereunder. 

Service  Company  performs  services 
for  Consolidated  System  companies  at 
cost.  The  services  include  accounting, 
data  processing,  employee  relations, 
rate,  tax  and  other  support  services. 
Consolidated  and  its  subsidiaries  have 
been  billed  by  Service  Company  on  a 
monthly  basis  since  1962  to  cover  its 
aggregate  expense  of  conducting 
business,  including  interest  costs 
applicable  to  debt  but  excluding 
compensation  for  the  use  of  equity 
capital. 

Service  Company  requests 
authorization  to  include  in  billings  to  its 
associate  companies  reasonable 
compensation  for  necessary  capital 
procured  through  the  issuance  of  capital 
stock  pursuant  to  Instruction  01-12  of 
the  Uniform  System  of  Accounts  for 
Mutual  Service  Companies  and 
Subsidiary  Service  Companies  and  Rule 
91(a)  under  the  Act.  Such  compensation, 
or  return  on  Service  Company  capital 
stock  equity  would  be  computed  using 
the  latest  rate  of  return  on  equity 
allowed  Consolidated  Gas  Supply 
Corporation  ("Supply  Corporation"), 
another  Consolidated  subsidiary,  by  the 
Federal  Energy  Regulatory  Commission 
("FERC").  The  FERC  return  on  equity  is 
simpler  to  use  than  the  various  returns 
on  equity  granted  by  the  jurisdictional 
state  regulatory  commissions.  The  latest 
rate  of  return  on  equity  allowed  to 
Supply  Corporation  by  FERC  is  12.50 
percent.  Service  Company's  authorized 
rate  of  return  on  equity  will  be 
automatically  adjusted  when  FERC 
changes  Supply  Corporation's 
authorized  return.  Service  Company  will 
continue  to  bill  associate  companies  at 
actual  cost  for  its  other  expenses  of 
conducting  business,  including  interest 
on  outstanding  debt. 

In  the  future.  Service  Company  will 
issue  both  capital  stock  and  non- 
negotiable  long-term  notes  to 
Consolidated  to  finance  the  acquisition 


of  assets.  The  Service  Company  capital 

structure  will  be  developed  to 
eventually  reflect,  to  the  extent  possible, 
the  long-term  debt/common  stock  equity 
ratio  of  Consolidated  and  its 
subsidiaries  on  a  consolidated  basis. 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  6, 1982,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  declarant  at  the 
address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  the  case  of  an 
attorney  at  law.  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  permitted  to  become 
effective. 

For  the  Commission,  by  the  Division  of 
Corporate  Reguldtion,  pursuant  to  delegated 
authority. 

George  A.  Fitzsinunons, 
Secretary. 

'¥V.  :>)r   W-.!Jli~i  (-iiHd  !l-;3-<(i;,  8.4S  in\] 
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(File  No.  1-8078] 

Falcon  Oil  &  Gas  Co.,  Inc.;  Application 
To  Withdraw  From  Listing  and 
Registration 

November  15,  1962. 

In  the  matter  of  Falcon  Oil  &  Gas 
Company.  Inc..  Common  Stock,  $.01  Par 
Value,  File  No.  1-8078. 

The  above  named  issuer  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  pursuant  to 
Section  12(d)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  specified  security  from  listing  and 
registration  on  the  Pacific  Stock 
Exchange.  Inc.  ("PSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  f^om 
listing  and  registration  include  the 
following: 

Falcon  Oil  &  Gas  Company,  Inc. 
("Company")  wishes  to  withdraw  its 
common  stock  from  listing  and 
registration  on  the  PSE  because  the 
Company  has  decided  to  trade  its 
common  stock  in  the  over-the-counter 
market. 


Any  interested  person  may,  on  or 
before  December  7, 1982,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission.  Washington, 
DC.  20549,  facts  bearing  upon  whether 
the  application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
George  A.  FitzsLmmons. 

Secretary. 

[FR  Doc.  a2-J20aO  Kiled  11-22-K.  fl;45  Jm| 
BILLING  CODE  B010-01-M 


[Release  No.  12820;  812-5322] 

Colonial  Option  Income  Fund,  Inc.,  et 
al.;  Application 

November  16. 1982. 

In  the  matter  of:  Colonial  Option 
Income  Fund.  Inc.  and  Colonial 
Management  Associates,  Inc.,  75  Federal 
Street,  Boston.  Massachusetts  02110 
(812-5322). 

Colonial  Option  Income  Fund,  Inc. 
(the  "Fund"),  registered  under  the 
Investment  Company  Act  of  1940 
( "Act"),  and  Colonial  Management 
Associates,  Inc.  ("CMAI"),  investment 
adviser  of  and  principal  underwriter  for 
the  Fund,  ("Applicants"),  filed  an 
applicaton  on  September  20, 1982,  and 
an  amendment  thereto  on  October  8, 
1982,  requesting  an  order  of  the 
Commission  pursuant  to  Section  6(c)  of 
the  Act,  granting  a  retroactive 
exemption  from  Sections  18(d),  18(f)  and 
22(c)  of  the  Act.  and  Rule  22c-l 
thereunder,  with  respect  to  the 
transactions  described  below.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicants  state  that  prior  to 
September  27, 1982,  the  Fund's 
authorized  capital  stock  consisted  of 
30,000,000  shares  of  common  stock.  The 
general  public  offering  of  the  Fund's 
shares  was  suspended  on  August  30, 
1982  when  it  was  discovered  that 
substantially  all  of  the  authorized  shares 
of  the  Fund  had  been  issued. 
Reinvestment  of  the  third  quarter 
distributions  in  additional  shares 
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described  below  to  those  shareholders 
who  elected  to  reinvest  was  delayed. 

Applicants  state  that  a  special 
meeting  of  shareholders  to  (a)  authorize 
an  increase  of  the  capital  stock  of  the 
P'und  to  60,000,000  shares  of  common 
stock  and  to  amend  the  Arlii.les  of 
Organization  of  the  Fund  accordingly, 
and  (b)  authorize  retroactively  the 
issuance  of  up  to  936,000  of  such  shares 
in  payment  of  distribuUuns  to  certain 
shareholders  and  of  up  to  1.713.000  of 
such  shares  with  respect  to  certain 
purchase  orders  previou-sly  received  and 
confirmed,  was  held  on  Mondav. 
September  27,  1982.  at  which  time  such 
authorizations  were  approved. 

The  Applicant's  state  that  on  [aJy  22. 
1982,  the  Fund's  board  of  directors 
declared  a  dividend  of  $.12  per  share 
from  net  investment  income  and  a 
distribution  of  $..11  per  share  from 
reaUzed  gains  payable  on  August  31. 
1982,  to  shareholders  of  record  on 
August  13,  1982.  Pursuant  to  standing 
shareholder  elections  to  receive 
distributions  m  shares  rather  than  cash, 
approximately  936JX)0  shaies  of 
common  stock  were  issuable  tu 
shareholders  on  August  31.  1982.  in 
payment  of  the  distributions  at  the 
August  13  net  asset  value  of  S7,b2  per 
share.  Because  the  Fund  did  not  have 
legally  authorised  shares  available  on 
August  31,  1982.  no  dividend 
reinvestment  shares  were  issued  in 
payment  of  such  distributions  lo  such 
shareholders  ("DRIP  shares"  and  "DRIP 
shareholders").  The  DRIP  shareholders 
were  advised  that  the  number  of  siiares 
to  which  they  were  entitled  on  August 
31,  1982  would  be  issued  to  them  unles-s 
they  elected  to  receive  in  cash  the  net 
asset  value  of  such  shares  determined 
as  of  the  time  of  the  request  (tnit  not  less 
than  S7.62  per  share).  This  cash  election 
terminated  when  the  DRIP  shares  were 
;iuthorized  and  issued. 

The  appUcation  states  that  during  the 
period  from  August  17.  1962  until  ,\u)iust 
30,  1982,  when  the  Fund  suspended  sales 
of  shares,  purchase  orders  were 
confirmed  for  the  sale  of  approximately 
1.713,000  shares  which  were  not  issued 
because  no  legally  authorized  shares 
were  available  ["confmiLed  shares  '  and 
"confirmed  purcfaasers").  AppUcants 
state  that,  having  received  the  necessary 
authorization  from  its  shareholders,  the 
Fund  has  issued  shares  with  respect  to 
all  such  transactions  for  which 
payments  were  received  and  which 
were  not  cancelled  by  the  confirmed 
purchasers.  Such  purchase  orders  were 
confirmed  at  per  share  net  asset  values 
ranging  from  $7,92  to  $a46.  for  an 
aggregate  of  approximately  $14,068,000. 
.Applicants  state  that  the  confirmed 


shares  had  a  net  asset  value  of 
approximately  $14,459,000  based  on  the 
Fund's  per  share  net  asset  value  of  S8  44 
on  August  30, 1982,  which  is  higher  than 
the  net  asset  values  for  all  except  one  of 
the  days  on  which  purchase  orders  were 
confirmed.  (The  actions  regarding  the 
confirm(?ii  shares  described  in  this 
piiragraph  are  sometimes  hereinafter 
referred  to  as  the  "confirmed  purchasers 
transactions").  Applicants  state  that 
confirmed  purchasers  who  elected  to 
cancel  their  transac  tions  v\ere  refunded 
the  purcha.se  price  the  Fund  received  for 
the  confirmed  shares,  .'Xpplicmts  further 
state  that  LMAi  undertook  that  it  would 
reimburse  the  Fund  for  the  difference 
between  a  lower  current  net  asset  value 
of  the  Fund's  shares  at  the  ti.me  of  such 
cancellations  was  less  than  the  amount 
refunded.  A  similar  undertaking  was 
made  with  respect  lo  DRIP  shares.  Since 
the  net  asset  value  at  the  time  of  any 
such  cancellations  was,  in  fact,  always 
greater  than  the  amounts  refunded,  no 
such  reimbursemerits  were  necessary. 
Applicants  state  that  the  Fund's  board 
of  directors  had  a  meeting  on  September 
3,  1982  to  consider  the  matter.  With 
respect  to  the  DRIP  sha'-eholders.  the 
Applica.nts  state  that  the  Fund's 
directors  believed  that  insofar  as 
possible  they  should  be  put  in  the  same 
position  they  would  have  occupied  if  the 
Fund  h;id  had  legally  authorized  shares 
available  fur  the  issuance  of  the  DRIP 
shares  on  August  31,  1982.  Accordingly, 
the  directors  authorized  the  P'und  to 
undertake  the  DRIP  transactions.  With 
respert  to  the  confiinied  purchasers,  the 
direcltiis  were  advised  that  the  Fund 
had  the  right  to  refund  ail  a.mounts 
received  prior  to  August  JO  and  to  refuse 
\.u  accept  payments  tendered  on  and 
after  .August  30,  but  that  such  action 
might  result  m  claims  being  asserted 
against  the  Fund.  Applicants  state  that 
the  directors  also  considered  the  dilutive 
effects  on  the  Fund's  net  asset  value  if 
the  Fund  were  to  issue  the  confirmed 
shares  at  the  lower  net  asset  values  in 
effect  vviien  the  purchase  orders  were 
confirmed,  Tlie  differences  between  the 
value  of  such  shares  on  August  30,  1982 
and  the  \alue  of  such  shares  when 
confirmed  was  $391,000,  approximately 
1.3  cents  per  outstanding  share  of  the 
Fund.  According  to  the  application,  the 
directors  determined  that  it  was  Lq  the 
best  interests  of  the  Fund  and  its 
shareholders  to  issue  shares  with 
respect  to  these  transactions,  rather 
than  to  cancel  them  and  refund  the 
amounts  received  by  the  Fund,  or  to 
refuse  to  accept  the  payments  tendered 
to  it. 

Applicants  represent  that  the 
situations  described  above  arose  as  a 


direct  consequence  of  a  dramatic 
increase  in  sales  of  shares  during  the 
summer  of  1982  and  an  inadvertonr  ernw 
in  monitoring  such  sales,  -As  a  result  fht- 
Fund  exhausted  its  available  ^ha.Ts  ijn 
.•\ugust  17.  1982  and  did  not  have  lesaily 
authonzed  shares  available  for  p.-iyment 
of  the  August  31  distributions  or  fur  th*" 
purch.ise  orders  it  accepted  and 
confirmed  from  .August  1~,  1982  to 
August  30,  1962,  .Applicants  contend  that 
both  the  DRIP  shareholders,  who  had 
elected  t(3  receive  distributions  in 
additional  Fund  shares  m  accordance 
with  the  Fund's  normal  prr.xredL.j'PS   .^.^d 
the  confirmed  purchasers.  i\  ho  ordereO 
and  paid  for  Fund  shares  m  the  normal 
course  of  business,  had  rea.sonable 
expectations  of  receiving  such  sha.f^'s 
and  may  have  h.id  legal  chiims  'hi  \ 
could  assert  if  such  exp>pctations  w  ere 
not  fulfilled.  Applicants  state  th.it  in 
order  to  put  the  D.RIP  sh.i.-t  holders  and 
the  confirmed  purchasers  i.t  the  positiur 
they  would  have  occupied  if  the  Fund 
had  not  unexpectedly  exhausted  its 
legally  authorized  shares  on  August  17. 
1982,  the  Fund  has  undertaken  Ae  DRIP 
transactions  and  the  confirmed 
purchasers  transactions.  Ft  should  also 
be  noted.  Applicants  assert,  that  the 
DRIP  transactions  and  the  confirmed 
purchasers  transactions  put  all 
shareholders  of  the  Fund  in  the  same 
position  which  they  would  hare  had  vis- 
a-vis the  Fund  if  shares  had  been 
available  for  issuance  m  the  normal 
course  of  business. 

The  Fund  seeks  retroactive  exemption 
from  the  provisions  of  Sections  lti(d] 
and  18(n  of  the  Act  to  the  extent 
necessary  to  make  the  DRIP 
transactions  and  the  confirmed 
purchasers  transactions  lawful  under 
the  .Act.  Applicants  state  that  they 
believe  the  arrangements  pursuant  to 
which  (a)  the  DRIP  shareholders  were 
given  the  right  to  receive  their  DRIP 
shares  at  $7.62  per  share,  or  lo  elect  to 
receive  cash  equal  to  the  net  asset 
value,  determined  at  the  time  of  such 
elections,  of  the  shares  to  which  they 
were  entitled  (but  cot  less  then  $7.62  per 
share)  and  (b)  the  confirmed  purchasers 
were  given  the  right  to  receive  the 
confirmed  shares  may  have  constituted 
the  issuance  of  a  warrant  or  right  to 
subscribe  within  the  meaning  of  Section 
18(d)  of  the  Act  and  the  issuance  of  a 
senior  securitv  u  irhin  the  meaning  of 
Section  18(0 

-Applicants  seek  retroactive 
exemption  from  the  provisions  of 
Section  22tc)  of  the  Act  and  Rule  22c-l 
thereunder  to  authorize  returactively  the 
issuance  of  the  DRIP  shares  and  the 
confirmed  shares  at  prices  other  than 
"Ihe  curienl  net  asset  value"  per  share 
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of  the  Fund  at  the  time  of  issuance  of  the 
unauthorized  shares. 

Section  6{c)  authorizes  the 
Commission  to  exempt  conditionally  or 
unconditionally  any  class  of  persons  or 
transactions  from  any  provisions  of  the 
Act  "if  and  to  the  extent  such  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions"  of  the  Act.  The  Applicants 
submit  that  granting  the  retroactive 
exemptive  relief  requested  meets  such 
standard  because  it  will  authorize  the 
Fund's  issuance  to  DRIP  shareholders 
and  confirmed  purchasers  the  shares  to 
which  they  were  entitled  and  because  it 
is  fair  and  equitable  to  all  shareholders 
of  the  Fund  since  it  will  authorize  such 
issuance  on  the  same  terms  as  would 
have  prevailed  if  legally  authorized 
shares  had  been  available  for  issuance 
at  the  proper  time.  Applicants  note  that 
the  reinvested  cash  for  the  DRIP  shares 
has  been  continuously  in  the  possession 
of  the  Fund  and  that  the  consideration 
for  the  confirmed  shares  was  timely 
received  by  the  Fund  substantially  in 
accordance  with  normal  procedures 
(except  for  a  four  day  period  during 
which  settlements  were  suspended), 
Applicants  submit  that  permitting  DRIP 
shareholders  to  elect  to  receive  in  cash 
the  current  net  asset  value  of  their  DRIP 
shares  in  effect  at  the  time  of  such 
election  instead  of  the  shares 
themselves  put  them  and  the  Fund  in  the 
same  position  as  if  they  had  redeemed 
such  shares.  Applicants  represent  that 
the  provision  that  the  cash  amount  they 
received  would  in  no  event  be  less  than 
the  $7.62  net  asset  value  at  which  the 
shares  would  have  been  issued  did  not 
disadvantage  the  Fund  because  if  the 
current  net  asset  value  had  been  less 
than  S7.62  per  share  at  the  time  of  any 
payment,  CMAI  would  have  reimbursed 
the  Fund. 

Applicants  submit  that  although  the 
DRIP  transactions  and  the  confirmed 
purchasers  transactions  may  have 
involved  technical  violations  of  Sections 
18(d)  18(f]  and  22(c).  and  rule  22c-l, 
such  transactions  did  not  violate  the 
public  policies  underlying  such 
provisions. 

Applicants  contend  that  the  principles 
underlying  Section  18(d)  were  not 
violated  here  as  to  the  DRIP  shares 
because  all  shareholders,  including 
owners  of-DRIP  shares,  had  the  right  to 
take  their  distributions  in  cash  or  in 
additioanl  shares,  and  the  DRIP 
transactions  merely  permitted  delayed 
completion  of  the  issuance  of  the  DRIP 
shares.  With  respect  to  the  confirmed 
shares,  Applicants  state  that  the  Fund 


was  engaged  in  a  continuous  general 
public  offering  of  its  shares  and  sought 
simply  to  complete  transactions  with 
purchasers  who  responded  to  the 
offering  in  good  faith  and  in  the  normal 
course  of  business.  Applicants  argue 
that  the  fact  that  the  DRIP  shareholders 
and  the  confirmed  purchasers  had  the 
right  to  receive  cash  until  their  shares 
were  issued  was  not  unfair  to  the  Fund 
because,  in  the  unlikely  event  that  the 
DRIP  shareholders  elected  cash 
payment  at  a  time  when  the  Fund's  net 
asset  value  was  less  than  $7.62.  or  that 
the  confirmed  purchasers  cancelled  their 
transactions  at  a  time  when  the  Fund's 
net  asset  value  was  less  than  the 
purchase  price  which  the  Fund  received, 
CMAI  would  have  reimbursed  the  Fund 
for  the  difference. 

Applicants  state  that  they  believe  the 
basic  policy  underlying  Section  18(f)  of 
the  Act  has  not  been  violated  in  the 
instant  application  because  leveraging 
in  the  traditional  sense  was  not  involved 
in  the  DRIP  transactions  or  the 
confirmed  purchasers  transactions 
since,  to  the  extent  that  claims  against 
the  Fund  or  "senior  securities"  were 
created,  the  Fund  in  no  event  would  pay 
more  than  the  equivalent  of  their  current 
net  asset  value.  The  Applicants  further 
state  that  the  existence  of  such  claims 
as  senior  securities  were  only 
temporary,  terminating  either  when  the 
DRIP  shares  and  confirmed  shares  were 
issued,  or  when  the  DRIP  shareholders 
and  confirmed  purchasers  were  paid  for 
their  claims  in  cash.  Also,  applicants 
state  that  the  300%  asset  coverage  test 
of  Section  18(0  was  met. 

Applicants  contend  that  the  policies 
of  Section  22(c)  and  Rule  22c-l  have  not 
been  contravened  on  the  given  facts;  the 
DRIP  transactions  did  not  dilute  the  net 
asset  value  of  the  Fund's  shares  because 
DRIP  shareholders  received  DRIP  shares 
in  the  same  aggregate  net  asset  value  as 
of  the  shares  had  been  issued  on  August 
31.  1982.  With  respect  to  the  confirmed 
shares,  the  Applicants  contend  that 
there  was  no  dilution  within  the 
meaning  of  Rule  22c-l  because  such 
shares  were  sold  at  the  prices  next 
determined  after  the  orders  therefor 
were  received,  and,  except  for  the 
period  from  August  30. 1981,  to 
September  3,  1982,  during  which 
settlement  of  transactions  with  the 
confirmed  purchasers  was  suspended, 
the  confirmed  purchasers  paid  for  the 
confirmed  shares  in  the  normal  course 
of  business.  With  respect  to  the 
possibility  that  either  the  DRIP 
shareholders  or  comfirmed  purchasers 
might  have  received  in  cash  more  than 
the  current  net  asset  value  of  their 
shares,  there  would  have  been  no 


dilutive  effect  because  CMAI  would 
have  reimbursed  the  Fund  for  any 
excess  of  such  cash  payments  over 
current  net  asset  value. 

Applicants  believe  it  is  clear  that  the 
DRIP  transactions  and  the  confirmed 
purchasers  transactions  did  not  involve 
the  speculative  trading  practices  against 
which  Rule  22c-l  was  designed  to 
protect.  Applicants  state  that  the 
election  by  the  DRIP  shareholders  to 
take  their  distributions  in  shares  was 
made  before  the  reinvestment  price  was 
determined,  and  the  orders  by  the 
confirmed  purchasers  were  placed 
before  the  prices  for  the  confirmed 
shares  were  determined. 

Applicants  contend  that  it  is 
necessary  and  appropriate  for  the 
requested  relief  to  be  granted 
retroactively.  As  to  the  possible 
violation  of  Section  18  of  the  Act.  it 
necessarily  arose  no  later  than 
September  3, 1982,  the  date  on  which  the 
board  of  directors  of  the  Fund  decided 
upon  the  actions  which  the  Fund  would 
take,  actions  which  could  not  in  fairness 
to  DRIP  shareholders  and  confirmed 
purchasers  have  been  postponed.  As  to 
the  possible  violation  of  Rule  22c-l 
which  arose  when  the  Fund  issued  the 
DRIP  shares  and  the  confirmed  shares 
promptly  after  shareholder 
authorization,  the  Fund  believes  that  the 
status  of  the  DRIP  shareholders  and  the 
confirmed  purchasers  had  to  be 
regularized  as  soon  as  possible  so  that 
the  holders  of  such  shares  were  able  to 
participate  in  all  rights  of  shareholders 
pertaining  to  such  shares  or  to  receive 
the  cash  to  which  they  were  entitled, 
and  that  is  was  highly  undesirable  to 
postpone  issuance  of  such  shares  or 
payment  of  such  cash  until  action  on  the 
application  could  be  completed.  In  the 
event  that  the  exemptive  relief 
requested  by  the  application  is  not 
granted.  Applicants  state  that  CMAI  will 
reimburse  the  Fund  and  hold  it  harmless 
for  any  loss  or  expense  which  the  Fund 
may  incur  as  a  result  thereof.  The 
Applicants  submit  that  granting  the 
exemptions  requested  on  a  retroactive 
basis  is  appropriate  because  such 
transactions  were  undertaken  in  a  good 
faith  effort  to  rectify  the  situation  which 
arose  out  of  the  inadvertent  exhaustion 
of  the  Fund's  supply  of  legally 
authorized  shares. 

Notice  is  hereby  given  that  any 
interested  person  may,  not  later  than 
December  13. 1982,  at  5:30  p.m.,  submit 
to  the  Commission  in  writing  a  request 
for  a  hearing  on  this  matter 
accompanied  by  a  statement  as  to  the 
nature  of  his/her  interest,  the  reason  for 
such  request,  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted. 
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or  he/she  may  request  that  he/she  be 
notified  if  the  Commission  shall  order  a 
hearing  thereon.  Any  such 
communication  should  be  addressed  to: 
Secretary.  Securities  and  Exchange 
Commission.  Washington.  D.C.  20549.  A 
copy  of  such  request  shall  be  served 
personally  or  by  mail  upon  the 
Applicints  at  the  address  stated  above 
Proof  of  s'och  service  (by  affidavit,  or  :n 
case  of  an  attomey-at  law.  by 
certificate)  shall  be  Gled 
contemporaneously  with  the  reqae-^t.  An 
ordef  disposing  of  the  application  will 
be  issued  as  of  course  following  said 
date,  unles.s  the  Commission  thereafter 
orders  a  hearing  upon  request  or  upon 
the  Commission's  own  motion.  Pt  rsons 
who  request  a  hearing,  (t  advice  as  to 
whether  a  hearing  is  ordered,  will 
receive  any  notices  and  orders  issued  in 
this  matter,  mcluding  the  date  of  the 
hearing  (if  ordered)  and  any 
postponements  thereof. 

Fur  the  Commission,  by  the  Division  of 
Investment  -VTanagement,  piirsii;jnt  to 
df'logHted  authority 
George  A,  Fitzsimtnons, 
!>ixri'tary. 

|KR  Doc.  82-32071  Filed  U-22-SZ;  8:45  ani| 
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I  Release  No.  22711;  70-68071 

General  Public  Utilities  Corp.,  etc.; 
Proposal  To  issue  and  Sefl  Notes,  To 
Issue  snd  Pledge  Bonds  and  a 
Guaranty  of  Loans  by  Parent 

N'ovoniber  la  198Z 

In  the  matter  of  General  Public 
Utilities  Corporation.  ItK)  Interpace 
Parkway,  Parsipanny,  New  Jersey  07n,'j4; 
jersey  Central  Power  &  U^ht  Company. 
Madi,<»cn  Avenue  at  Punch  Bowl  Road, 
Morristown,  New  Jersey  079TO: 
Metropolitan  Edison  Company,  ZSiX) 
Pottsville  Pike.  Muhlenberg  Township, 
Berks  County,  Pennsylvania  19605,  and 
Pennsylvania  Electric  Company.  1001 
Broad  Street  Johnstown.  Pennsylvania 
15907  (70-6807). 

General  Public  Utilities  Corporation 
("GPU"),  a  registered  holding  company, 
and  its  electric  utility  subsidiaries, 
jersey  Central  Power  &  Light  Company 
("jCP&L").  Metropolitan  Edison 
Company  ("Met-Ed")  and  Pennsylvania 
Electric  Cocniany  ("Penelec")  have  filed 
an  application-declaration  with  this 
Commission  pursuant  to  Sections  6(a).  7, 
9(a).  10,  and  12  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act") 
and  Rules  44  and  50  thereu];ider. 

By  Commission  orders  dated  June  19. 
1979  and  September  28, 1981  (HCAR 
Nos.  21107  and  22207)  GPU,  fCPSL,  Met- 
Ed  and  Penelec  were  authorized,  arrujng 


other  things,  to  issue,  sell  and  renew 
their  respective  promissory  notes 
(".Notes")  maturing  not  more  than  three 
months  from  the  date  of  issue  from  time 
to  time  through  December  31.  1382.  The 
Notes  were  to  be  issued,  sold  and 
renewed  under  and  pursuant  to  a  certain 
revolving  credit  agreement,  as  arm^r.ipd 
iind  restated  as  of  October  1.  1981 
("Credit  Agreement ')  with  a  gj-oup  of 
commercial  banks  ("Banks")  for  whxh 
Citibank,  N.A.  acts  aS  agent  aid 
("hemical  B-'ink  acts  as  co-agent. 

The  Credit  .Agreement  generally  Lmits 
a.ugregate  borrowings  by  the  GPU 
Companies  thereunder  to  Sl30  million. 
That  amount  may  be  increased  tn  S2(XJ 
million  with  approval  of  the  Banks 
holding  85  S  of  the  Notes  outstanding 
with  indi\  idual  sublimits  applicable  to 
each  GPU  Company.  .'\t  November  1. 
1982,  GPU  had  S18  million  in  borrowings 
outstandhig  under  the  Credit  Agreement. 

)Cr^<[.  Met-Ed  and  Penelec  had  no 
borrov\-ings  o'..tstand!niJ.  The  Credit 
Agreement  provides  for  the  GPU 
Companies  to  pay  an  annual 
commitment  fee  of  \  of  1%  of  the  Banks' 
total  commitment,  whether  used  or 
unused,  as  well  as  an  annual  Agent's  fea 
of  S250.!Xja  Interest  rates  on  borrowings 
are  107%  of  the  higher  of  (a)  Citibank's 
base  rate  as  in  effect  from  time  to  time 
or  (b)  ^  0(1%  above  the  three-week 
moving  average  of  offering  rates  for 
three-month  certiilcates  of  deposit  of 
major  banks  ("Alternate  Base  Rate"). 
The  .Notes  issued  under  the  Credit 
Agreement  are  (a)  prepayable  at  any 
time  without  penalty  and  (b)  subject  to 
acceleration  by  the  Banks  under  certain 
conditions,  including  the  occurrence  of  a 
material  adverse  change  in  financial 
condition  or  prospects  of  the  borrower. 
The  Notes  are  secured  by  an 
uncondiltonal  guaranty  given  !)\'  GPU  as 
v\'ell  as  the  pledge  by  GPU  to  the  B.^nks 
of  all  of  the  common  stock  of  JCPSI.. 
Mel-Ed.  Penelec  and  GPU  Service 
Corporation.  Met-Ed's  obligations  under 
the  Credit  Agreement  are  further 
secured  by  th.e  pledge  and  grant  to  the 
Banks  of  security  interests  in  (a)  certain 
uranium  yellowcake  owned  by  Met  Ed 
and  the  related  contract  between  Met- 
Ed  and  Kerr-McCee  Nuclear 
Corporation  ("Kerr-McGee")  providing 
for  conversion  and  delivery  thereof,  (b) 
S40  million  aggregate  principal  amount 
of  Met-Ed's  First  Mortgage  Bonds,  due 
December  31.  1982,  (c)  Met-Ed*s 
accoimts  receivable  from  the  sale  of 
electricity  and  (d)  Met-Ed's  coal 
inventories.  JCP&L's  obligations  under 
the  Credit  .Agreement  are  further 
secured  by  the  pledge  and  grant  to  the 
Banks  of  a  security  interest  in  certain 
uranium  yellowcake  owned  by  JCP&L 
and  the  related  contract  between  JCP&l. 


and  Kerr  McCte  providing  tor  the 
conversion  and  dehvery  thereof 

By  Commission  orders  dated  |  iiie  I'J 
1979  and  September  iia  1961    iJCAR 
Nos.  2110-  and  22211,  GPU  w^s 
authonzed  to  amend  us  existing  ic^n 
agreement,  dated  as  cf  November  1% 
1976  ("Loan  Ag,-eeraent ')  with  a  group 
of  five  commenial  ha.nks  ("Loan 
.Agreement  Banks   ).  t.5  provide  for  the 
renewal  of  the  S,39  OIX)  000  p.-mcipal 
amount  of  pro.-r.i.sscr\  notes  a'.-'standing 
thereunder  and  i,ssuance  of  nt-w 
promissory  notes  to  \^j'  1..  .r:  Xii'-eement 
Banks  in  a  b.ke  princ;;?,-!!  .iTioM-t. 
maturing  Dr-M-rpher  n.  T^.".^  i;vj  bearmg 
interest,  payalj'e  monthjv.  at  iLr'"i  of  the 
Alternate  Base  Rate  of  Citibank.  VA. 
The  new  prDm;s>  irv  -.,  ti-^  i-t  s* -  .r^d 
under  the  terms  _:  ■.-,    st,:f  ^  ;  >  ;iJt 
agreement  under  which  (  P'         ; 
pledged  as  collateral  to  tho  liar.ks  and 
the  Loan  Agreement  Banks  all  of  the 
common  stock  of  jCPiiL  Met-Ed 
Penelec  and  GPU  Service  Corporation 
Such  amendments  to  the  Loan 
Agreement  were  designed  to  provide 
substantiaQy  similar  terms  and 
conditions  for  CPU's  promissory  ^o^e5 
issued  under  the  Loan  Agreement  as  for 
the  promissory  notes  issued  by  GPU 
under  the  Credit  .Agreement. 

The  GPU  Companies  propose  to  issue. 
sell  and  renew  to  the  Banks  from  time  to 
time  during  the  period  commencing  on 
the  effective  date  of  the  authorization 
herein  requested  through  December  31. 
1983  their  respective  new  promissory 
notes  (".New  Notes"),  maturing  not  more 
than  four  months  from  the  date  of  issue, 
in  the  cases  of  JCPSL  Met-Ed  and 
Penelec,  and  not  in  excess  of  seven 
months  from  the  date  of  issue  in  the 
case  of  GPU,  under  and  pursuant  to  the 
terms  of  an  amended  credit  agreement 
("Amended  Credit  Agreement"). 
Borrov\ings  by  the  GPU  Companies 
under  the  .Amended  Credit  Agreement 
would  be  limited  to  Sl25  million,  which 
amount  could  be  increased  to  $200 
million  with  the  approval  of  the  Banks 
holding  85%  of  the  New  Notes 
outstanding,  with  individual  sublimits 
applicable  to  each  GPU  Company  as 
follows:  GPU— $18  million,  (which 
represents  the  principal  amount  of  GPU 
boi rowings  expected  to  be  outstanding 
under  the  Credit  Agreement  on  the  date 
New  Notes  are  issued):  JCPSL — $45 
million;  Met-Ed — $25  million:  and 
Penelec — $40  million  or.  in  the  cases  of 
JCPSiL,  Met-Ed  and  Penelec,  such  lessor 
amounts  as  may  be  permitted  bv  thcr 
respective  charters. 

The  sublimits  for  GPU.  (CJ'&L  and 
Met-Ed  are  subject  to  addibonal 
limitations.  The  GPU  $18  million 
sublimit  is  reduced  and  CiPL^'s 
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borrowings  are  amortized  to  provide  for 
repayment  of  all  GPU  borrowings  under 
the  Amended  Credit  Agreement  by  June 

30. 1983.  The  initial  JCP&L  $45  million 
sublimit  is  subject  to  the  further 
restriction  that  outstanding  borrowings 
may  not  exceed  60%  of  JCP&L's 
customer  accounts  receivable  from  the 
sale  of  electricity.  The  initial  Met-Ed  $25 
million  sublimit  is  subject  to  the  further 
restriction  that  outstanding  borrowings 
are  limited  to  the  sum  of  (a)  80%  of  Met- 
Ed's  customer  accounts  receivable 
pledged  to  the  Banks  as  collateral  and 
(b)  50%  (but  not  in  excess  of  $5  million) 
of  the  FOB  mine  cost  of  Met-Ed's  coal 
inventories  pledged  to  the  Banks. 

GPU  proposes  unconditionally  to 
quarantee  the  New  Notes  and  the  other 
obligations  of  JCP&L.  Met-Ed  and 
Penelec  under  the  Amended  Credit 
Agreement.  As  security  for  such 
unconditional  guaranty,  GPU  proposes 
to  pledge  to  the  Banks  all  of  the  common 
stock  of  JCP&L,  Met-Ed,  Penelec  and 
GPU  Service  Corporation.  In  addition. 
GPU  proposes  to  issue  a  restated 
guaranty  continuing  its  unconditional 
guaranty  of  the  loan  to  GPU  Service 
Corporation,  as  previously  authorized, 
from  The  Fidelity  Bank.  Philadelphia, 
Pennsylvania  which  matures  September 

30. 1984,  which  guaranty  would  continue 
to  be  secured  by  the  pledge  of  all  of  the 
common  stock  of  jCPiiL,  Met-Ed, 
Penelec  and  GPU  Service  Corporation. 

Met-Ed  proposes  to  pledge  and  grant 
to  the  Banks  as  additional  collateral  for 
its  New  Notes  and  its  other  obligations 
under  the  Amended  Credit  Agreement, 
first  priority  security  interests  in  all  Met- 
Ed's  right,  title  and  interest  in  and  to  (a) 
Met-Ed's  customer  accounts  receivable 
from  the  sale  of  electricity  and  (b)  its 
coal  inventories.  Moreover,  Met-Ed 
proposes  to  pledge  to  the  Banks  $40 
million  aggregate  principal  amount  of 
First  Mortgage  Bonds  ("New  Met-Ed 
Pledged  Bonds")  as  further  collateral  for 
its  New  Notes  and  other  obligations 
under  the  Amended  Credit  Agreement, 
as  described  below. 

Because  JCP&L  and  Met-Ed  do  not 
propose  to  continue  to  grant  to  the 
Banks  as  additional  collateral  for  their 
respective  New  Notes  and  obligations 
under  the  Amended  Credit  Agreement 
security  interests  in  their  uranium 
yellowcake  and  Kerr-McGee  conversion 
contracts,  the  existing  security  interests 
in  such  collateral  will  be  terminated 
upon  the  issuance  by  JCP&L  and  Met-Ed 
of  New  Notes. 

The  GPU  Companies  propose  to  pay 
an  annual  commitment  fee  of  up  to  ^i  of 
1%  of  the  total  commitment,  and  an 
annual  Agent's  fee  of  $250,000.  The 
annual  interest  rate  on  borrowings 
under  the  Amended  Credit  Agreement 


would  be  107%  of  Citibank's  Alternate 
Base  Rate,  as  in  effect  from  time  to  time. 
The  New  Notes  to  be  issued  under  the 
Amended  Credit  Agreement  would  be 
(a)  prepayable  at  any  time  without 
penalty  and  (b)  subject  to  acceleration 
by  the  Banks  under  certain  conditions, 
including  the  occurence  of  a  material 
adverse  change  in  the  financial 
condition  or  prospects  of  the  borrower. 
Met-Ed  further  requests  authority  to 
issue  and  pledge  to  the  Banks  as 
collateral  for  Met-Ed's  New  Notes  and 
other  obligations  under  the  Amended 
Credit  Agreement  the  $40  million  of  New 
Met-Ed  Pledged  Bonds.  The  New  Met-Ed 
Pledged  Bonds  would  be  issued  under 
and  pursuant  to  the  Indenture,  dated 
November  1, 1944,  between  Met-Ed  and 
[.  Henry  Schroder  Bank  &  Trust 
Company.  Successor  Trustee,  as 
supplemented  and  amended  and  as  to 
be  further  supplemented  and  amended 
by  a  supplemental  indenture.  The  New 
Met-Ed  Pledged  Bonds  would  mature  on 
December  31, 1983.  Interest  on  the  New 
Met-Ed  Pledged  Bonds,  at  1%  above  the 
rate  applicable  to  the  New  Notes  issued 
under  the  Amended  Credit  Agreement, 
would  be  payable  only  upon  a  default 
by  Met-Ed  under  the  Amended  Credit 
Agreement.  Met-Ed  would  issue  the 
New  Met-Ed  Pledged  Bonds  to  the  Banks 
against  cancellation  of  a  like  principal 
amount  of  Met-Ed's  Prst  mortgage  bonds 
previously  pledged  to  the  Banks  as 
collateral. 

GPU  also  requests  authority  to  enter 
into  a  further  amendment  of  the  Loan 
Agreement  pursuant  to  which  GPU 
proposes  on  or  before  December  31, 
1982.  to  issue  to  the  Loan  Agreement 
Banks  518,000  000  aggregate  principal 
am.ount  of  new  promissory  notes  ("New 
GPU  .Notes")  to  replace  a  like  principal 
amount  of  promissory  notes  presently 
outstanding  under  the  Loan  Agreement 
and  maturing  on  December  31, 1982.  The 
New  GPU  Notes  would  (a)  bear  interest 
at  a  fluctuating  rate  per  annum  equal  to 
107%  of  Citibank's  Alternate  Base  Rate. 
(b)  provide  for  amortization  of  the 
principal  designed  to  repay  all 
outstanding  indebtedness  by  June  30. 
1983  and  (c)  be  prepayable  at  any  time, 
without  penalty.  GPU  further  proposes 
that  the  New  GPU  Notes  be  secured  by 
a  pledge  of  the  common  stock  of  JCP&L, 
Met-Ed,  Penelec  and  GPU  Service 
Corporation  under  the  amended  stock 
pledge  agreement.  The  net  proceeds  of 
the  New  Notes  and  the  New  GPU  Notes 
proposed  to  be  issued  and  sold  would 
be  used  by  the  GPU  Companies  to  repay 
the  maturing  borrowings  under  the 
Credit  Agreement,  Amended  Credit 
Agreement  and  the  Loan  Agreement  as 
the  case  may  be,  and  to  provide  for 
temporary  working  capital  requirements. 


The  application-declaration  and  any 
amendments  thereto  are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by 
December  10, 1982,  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  applicants-declarants  at  the 
addresses  specified  above.  Proof  of 
service  (by  affidavit  or,  in  the  case  of  an 
attorney  at  law.  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
application-declaration,  as  filed  or  as  it 
may  be  amended,  may  be  granted  and 
permitted  to  become  effective. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 
George  A.  Fitzsimmons, 

Secretary. 

(FR  Doc,  82-32031  Filed  11-22-82.  8:45  dml 
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[Release  No.  22713;  70-66651 

Indiana  &  Michigan  Electric  Co.; 
Proposed  Issuance  and  Sale  of  Short* 
Term  Notes  to  Banks  and  Commercial 
Paper  to  Dealer;  Request  for 
Exception  From  Competitive  Bidding 

November  16,  1982. 

In  the  matter  of  Indiana  &  Michigan 
Electric  Company,  One  Summit  Square. 
P.O.  Box  60,  Fort  Wayne,  Indiana  46801 
(70-6665). 

Indiana  &  Michigan  Electric  Company 
("I&M"),  an  electric  utility  subsidiary  of 
American  Electric  Power  Company,  Inc., 
a  registered  holding  company,  has  filed 
with  this  Commission  a  post-effective 
amendment  to  its  apphcation- 
declaration  previously  filed  and 
amended  pursuant  to  Section  6  of  the 
Pubhc  Utility  Holding  Company  Act  of 
1935  ("Act")  and  Rules  50(a)(2)  and 
50(a)(5)  promulgated  thereunder. 

By  order  dated  December  30. 1981 
(HCAR  No.  22348),  I&M  was  authorized 
to  issue  and  sell  up  to  an  aggregate 
amount  of  $200,000,000  of  short-term 
noted  to  banks  and  commercial  paper  to 
a  dealer  pursuant  to  an  exception  under 
Section  6(b)  of  the  Act  from  time  to  time 
prior  to  January  1, 1983. 

By  post-effective  amendment.  I&M 
seeks  to  issue  and  sell  short-term  notes 
to  banks  and  commercial  paper  to  a 
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dealer  in  an  aggregate  amount  not  to 
exceed  $135,000,000  outstanding  at  any 
one  time  pursuant  to  an  exception  under 
Section  6(b)  of  the  Act.  The  notes  would 
be  issued  from  time  to  time  prior  to 
January  1,  1984,  provided  that  none  of 
such  notes  shall  mature  later  than  June 
30,  1984. 

Pursuant  to  Commission  order  dated 
September  30,  1980  (HCAR  No.  21734) 
and  approval  of  the  holders  of  a 
jTiHJority  of  l&M's  outstanding 
Cumulative  Preferred  Stock  at  a  meeting 
held  October  17,  1980,  I&M  will  issue  or 
assume  unsecured  debt  in  an  aggregate 
amount  exceeding  10%,  but  which, 
together  with  aggregate  outstanding 
long-term  unsecured  debt,  will  not 
exceed  20%  of  the  capitalization  of  J&M 
at  tj|e  time  of  any  computation  for  a 
period  of  time  commencing  January  1, 
1981  and  ending  December  31, 1985. 
Such  unsecured  borrowing  is  subject  to 
the  provision  that  the  principal  amount 
of  unsecured  debt,  exclusive  of  long- 
term  unsecured  debt,  outstanding  on 
December  31,  1985,  in  excess  of  10%  of 
capitilization  (or  otherwise  permitted  by 
,\rtirle  6  subparagraph  (7)(B)(c)  of  I&M's 
Amended  Articles  of  Acceptance) 
mature  not  later  than  June  30. 1986. 

I&M  has  credit  arrangements  totaling 
S477.4G5.000  with  a  group  of  local  banks 
("local  banks")  and  a  group  of  major 
domestic  banks  and  four  non-domestic 
banks  ("major  banks").  Each  note  to  the 
local  banks  will  mature  not  more  than 
;!''0  days  after  the  date  of  issuance  or 
renewal  thereof.  I&M's  credit 
arrangements  with  such  banks  do  not 
require  it  to  maintain  additional 
balances,  as  compensation  for  the  line 
of  credit  made  available  by  the  bank, 
since  l&M  maintains  deposit  balances  at 
such  banks  for  its  operational  and 
financial  needs  in  amounts  sufficient  to 
satisfy  any  compensating  balances 
required  with  resoect  to  borrowings 
from  such  banks.  Borrowings  under  such 
line  of  credit  would  generally  bear 
interest  at  an  annual  rate  not  greater 
than  the  bank's  prime  commercial  rate 
in  effect  from  time  to  time. 

Notes  issued  to  the  major  domestic 
banks  will  mature  not  more  than  270 
days  after  the  date  of  issuance  or 
renewal  thereof.  I&M's  credit 
arrangments  with  these  banks  generally 
require  it  to  maintain  compensating 
balances  of  5%  of  the  line  of  credit  and 
to  pay  a  fee  that  is  equal  to  %  of  1%  of 
the  size  of  the  line.  The  combination  of 
5%  compensating  balances  and  the  fee  is 
generally  equivalent  to  compensating 
balances  not  in  excess  of  10%  of  the  line 
of  credit  made  available.  Borrowings 
from  these  domestic  banks  would 
generally  bear  interest  at  an  annual  rate 


not  greater  than  108.5%  of  the  bank's 
prime  commercial  rate  m  effect  from 
time  to  time.  In  the  case  of  the  non- 
domestic  banks,  Credit  Lyormais.  Bank 
of  Nova  Scotia,  Barclays,  and  Credit 
Suisse,  no  compensatmg  balances  are 
required,  only  a  fee  of  y*  of  1%  of  the 
unused  amount  of  the  line  of  credit. 
Borrowings  from  these  four  banks  may 
be  made  in  U.S.  dollars  and/or  in 
Eurodollars.  Where  such  borrowings  are 
made  in  Eurodollars,  the  rate  of  interest 
will  be  a  designated  percent,  not  more 
than  '^X.  over  the  London  Interbank 
Offered  Rate  (LIBOR). 

The  total  cost  of  borrowings  under 
lines  of  credit  with  the  major  banks 
would  not  be  greater  than  the  effective 
rate  for  borrowings  bearing  interest  at 
the  prime  rate  with  compensating 
balances  equal  to  10%  of  the  line  of 
credit  and  10%  of  the  amount  borrowed. 

.^11  lines  of  credit  with  the  major 
banks  are  shared  with  Appalachian 
Powet.Company,  Columbus  and 
Southern  Ohio  Electric  Company, 
Kentucky,  Power  Company,  and  Ohio 
Power  Company,  associate  companies 
of  l&M.  Certain  of  the  lines  of  credit  are 
also  shared  with  American  Electric 
Power  Company.  Inc.,  I^M's  parent 
company.  If  proposed  short-term  bank 
borrowings  through  December  31.  1982 
are  authorized  or  permitted  under 
Section  6(b).  I&M  and  its  associate 
companies  will  be  authorized  to  borrow 
an  apgregate  amount  of  approximately 
$800,000,000  as  of  January  1,  1983.  Fees 
and  balances  for  shared  lines  of  credit 
are  borne  by  I&M  and  participating 
associate  companies  in  proportion  to 
their  respective  projected  maximum 
need  for  such  credit  facilities. 

If  the  balances  maintained  and  fees 
paid  by  I&M  with  all  of  the  banks  were 
maintained  and  paid  solel\-  to  fulfil 
requirements  for  borrowing  by  I&M,  the 
effective  annual  interest  cost  to  I&M 
under  any  of  the  above  arrangments, 
assuming  full  use  of  the  line  of  credit. 
would  not  exceed  125%  of  the  prime 
commercial  rate  in  effect  from  time  to 
lime,  or  not  more  than  15%  on  the  basis 
of  a  prime  commercial  rate  of  12%. 

Commercial  paper  will  be  sold 
directly  by  I&M  to  a  dealer  in 
commercial  paper.  The  commercial 
paper  will  be  in  the  form  of  promissory 
notes  in  denominations  of  not  less  than 
$50,000  nor  more  than  $5,000,000  and  of 
varying  maturities,  with  no  maturity 
more  than  270  days  after  the  date  of 
issue.  Such  notes  will  not  be  prepayable 
prior  to  maturity  and  will  be  sold  at  a 
discount  rate  not  in  excess  of  the 
discount  rate  per  annum  prevailing  at 
the  time  of  issuance  for  commercial 
paper  of  comparable  quality  and 


maturity.  No  commercial  paper  will  be 
issued  having  a  maturity  or  more  than  90 
days  if  such  commerciai  paper  would 
have  an  effective  interest  cost  which 
exceeds  the  effective  interest  cost  at 
which  l&.M  could  borrow  from 
commercial  banks  through  the  issuance 
or  reissuance  of  notes  in  an  amount 
equal  to  the  principal  amount  of  such 
commercial  paper  at  that  time.  I&M  has 
designated  Lehman  Commencal  Paper 
Incorporated  as  Us  commercial  paper 
dealer  to  purchase  and  resell  its 
commercial  paper. 

The  commercial  paper  dealer  will 
reoffer  commercial  paper,  at  a  discount 
rate  of  %  of  1%  less  than  the  discount 
rate  at  which  such  notes  were 
purchased  from  I&M.  to  not  more  than 
200  of  the  dealer's  customers  identified 
and  designated  in  a  non-public  list 
prepared  by  the  dealer  in  advance.  No 
sales  of  such  commercial  paper  will  be 
made  to  any  customer  unless  that 
customer  has  received  up-to-date 
reports  as  to  the  credit  position  of  I&M. 
It  is  expected  that  such  customers  will 
hold  such  commercial  paper  notes  to 
maturity;  but  if  any  such  customer 
wishes  to  resell  such  commercial  paper 
prior  to  maturity,  the  dealer,  pursuant  to 
a  verbal  repurchase  agreement,  will 
repurchase  such  commercial  paper  and 
reoffer  it  to  other  customers  on  its  non- 
public list. 

The  proceeds  of  the  short-term  debt 
incurred  by  I&M  will  be  added  to  the 
general  funds  of  I&M  and  used  to  pay 
the  general  obligations  of  I&M.  including 
expenses  incurred  in  its  various 
construction  projects,  and  for  other 
corporate  purpose.  The  presently 
estimated  cost  of  I&.Ms  net  construction 
program  (adjusted  to  reflect  the  planned 
acquisition  of  a  portion  of  the  Rockport 
Plant  by  two  affiliated  companies)  for 
the  \  car  1983  is  approximately 
$146,000,000. 

I&M  seeks  an  exception  from  the 
competitive  bidding  requirements  of 
Rule  50  pursuant  to  Rule  50(a)(5)  for  the 
issuance  and  sale  of  commercial  paper 
because  it  is  not  practicable  to  invite 
competitive  bids  for  commercial  paper 
and  current  commercial  paper  rates  for 
prime  borrowers  are  published  daily  in 
financial  publications. 

The  application-declaration  as 
amended  by  the  post-effective 
amendment  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission  s 
Offu;e  of  Public  Reference,.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  10.  1982,  to  the 
Secretary,  Securities  and  Exchange 
Commission.  Washington,  DC.  20549. 
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and  ser\'e  a  copy  on  the  applicant- 
declarant  at  the  address  specified 
above.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  a  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  this  matter 
After  said  date,  the  application- 
declaration,  as  amended  by  the  post- 
effective  amendment  or  as  if  may  be 
further  amended,  may  be  granted  and 
permitted  to  become  effective. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
duthonty. 
George  A.  Fitzsinunons,         , 

Secretary.  I 

[FS  Doc  SZ-iMM  Flied  n-22-«2;  a:«5  am| 
BILLING  COOe  M1ft-«1-«l 


[File  No.  22-11998] 


I 


International  Harvester  Co.; 
Application  and  Opportunity  for 
Hearing 

November  16,  1982. 

Notice  is  hereby  given  that 
International  Harvester  Company  (the 
"Company")  has  filed  an  application 
under  clause  (ii)  of  Section  310(b)(1)  of 
the  Trust  Indenture  Act  of  1939  (the 
"Act")  for  a  finding  by  the  Securities 
and  Exchange  Commission  that  the 
trusteeship  of  Commerce  Union  Bank, 
One  Commerce  Place,  Nashville, 
Tennessee  37239.  under  three  indentures 
of  the  Company  is  not  so  likely  to 
involve  a  material  conflict  of  interest  as 
to  make  it  necessary  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  Commerce  Union  Bank 
from  acting  as  trustee  under  any  of  such 
indentures.  The  Company  alleges  that: 

1.  The  Company  had  outstanding  on 
November  4, 1982  the  following 
securities  (collectively,  the  "Old 
Debentures")  issued  under  the  following 
indentures  (collectively,  the  '"Old 
Indentures ')  between  the  Company  and 
Commerce  Union  Bank  ("Commerce 
Union")  as  successor  trustee,  each  of 
which  was  qualified  under  the  Trust 
Indenture  Act  of  1939  in  connection  with 
the  registration  under  the  Securities  Act 
of  1933  of  the  securities  issued 
thereunder. 

A.  9%  Sinking  fund  Debentures  Due 
2004,  under  Indenture  dated  as  of  June 
15, 1974  (Registration  Statement  No.  2- 
51111)  (of  which  approximately 
$150,000,000  principal  amount  was 
outstanding  as  of  October  27. 1982);  and 


B.  S\%  Sinking  Fund  Debentures  Due 
1995,  under  Indenture  dated  as  of 
September  1,  1970  (Registration 
Statement  No.  2-38164)  (of  which 
approximately  587,000,000  principal 
amount  was  outstanding  as  of  October 
27,  1982). 

2  The  Company's  subsidiary, 
Internationa!  Harvester  Credit 
Corporation  ("IHCC"),  had  outstanding 
on  November  4,  1982  the  following 
securities  (collectively,  the  "IHCC 
Debentures ')  issued  under  the  following 
indentures  (collectively,  the  "IHCC 
Indentures ')  between  the  Company  and 
Commerce  Union  as  successor  trustee, 
each  of  which  was  qualified  under  the 
Trust  Indenture  Act  of  1939  in 
connection  with  the  registration  under 
the  Securities  Act  of  1933  of  the 
securities  issued  thereunder 

A.  8%%  Debentures  Due  1991,  under 
Indenture  dated  as  of  August  1, 1971 
(Registration  Statement  No.  2^1096)  (of 
which  approximately  $50,000,000 
principal  amount  was  outstanding  as  of 
October  27.  1982); 

n.  7%,%  Debentures  Due  1993,  under 
Indenture  dated  as  of  February  1. 1972 
(Registration  Statement  No.  2^2830)  (of 
which  approximately  $60,000,000 
principal  amount  was  outstanding  as  of 
October  27.  1982); 

C.  7l<i%  Debentures  Due  1994,  under 
Indenture  dated  as  of  January  15, 1973 
(Registration  Statement  No.  2^6636)  (of 
which  approximately  $75,000,000 
principal  amount  was  outstanding  as  of 
October  27. 1982); 

D.  9%  Notes  Due  April  1, 1984,  under 
Indenture  dated  as  of  April  1. 1976 
(Registration  Statement  No.  2-55565)  (of 
which  approximately  $75,000,000 
principal  amount  was  outstanding  as  of 
October  27,  1982); 

E.  8.35%  Notes  Due  December  15. 1986, 
under  Indenture  dated  as  of  December 
15,  1976  (Registration  Statement  No.  2- 
57773)  (of  which  approximately 
$100,000,000  principal  amount  was 
outstanding  as  of  October  27, 1982);  and 

F.  1314%  Notes  Due  August  1. 1986, 
under  Indenture  dated  as  of  August  1, 
1980  (Registration  Statement  No.  2- 
68588)  (of  which  approximately 
$100,000,000  principal  amount  was 
outstanding  as  of  October  27, 1982). 

The  Company  is  not  obligated  on  any 
of  the  IHCC  Debentures,  nor  is  IHCC 
obligated  on  any  of  the  Old  Debentures 
referred  to  in  Part  I  above. 

3,  In  1981,  the  Company  and  certain  of 
its  institutional  lenders  entered  into  an 
agreement  (the  "1981  Credit 
Agreement")  restructuring  a  major 
portion  of  the  Company's  debt.  As  of  the 
date  of  the  filing  of  this  application,  and 
as  has  been  publicly  reported,  the 
Company  is  engaged  in  a  further  debt 


restructuring.  As  part  of  this  second 
debt  restructuring,  the  Company  has 
negotiated  a  revised  credit  agreement 
(the  "Revised  Credit  Agreement")  with 
certain  of  its  institutional  lenders  and 
has  filed  with  the  Securities  and 
Exchange  Commission  (the 
"Commission")  a  registration  statement 
under  the  Securities  Act  of  1933  with 
respect  to  its  exchange  offer  (the 
"Exchange  Offer")  to  existing  holders  of 
the  Old  Debentures.  Pursuant  to  the 
Exchange  Offer,  the  Company  proposes 
to  issue  to  holders  of  the  Old 
Debentures  a  new  debenture  (the  "New 
Debenture ')  plus  warrants  to  purchase 
Common  Stock  (the  "Warrants").  The 
New  Debentures  will  mature  in  2002, 
and  will  be  issued  and  bear  interest  in 
amounts  determined  immediately  prior 
to  the  closing  of  the  Exchange  Offer 

Subject  to  issuance  by  the 
Commission  of  the  order  requested 
hereby,  the  Company  intends  to  appoint 
Commerce  Union  as  trustee  under  the 
indenture  pursuant  to  which  the  New 
Debentures  will  be  issued  (the  ".\'ew 
Indenture"). 

4.  Section  5.06  of  each  of  the  New  and 
Old  Indentures  provides  that,  with 
certain  exceptions  not  pertinent  to  this 
application,  the  Company  will  not,  and 
will  not  permit  any  Restricted 
Subsidiary  '  to.  create  or  assume  any 
mortgage,  security  interest,  pledge  or 
lien  of  or  upon  any  Principal  Property.' 
or  shares  of  capital  stock  or 
indebtedness  for  borrowed  money 
issued  by  any  Restricted  Subsidiary  and 
owned  by  the  Company  or  any 
Restricted  Subsidiary,  whether  owned  at 
the  date  of  the  indenture  or  thereafter 
acquired,  without  making  effective 
provision,  and  the  Company  in  such 
case  will  make  or  cause  to  be  made 
effective  provision,  whereby  the 
securities  issued  under  such  indentures 
shall  be  secured  by  such  mortgage, 
security  interest,  pledge  or  lien  equally 
and  ratably  with  any  and  all  other 
indebtedness  or  obligations  thereby 
secured,  so  long  as  such  other 


Section  1.01  of  the  New  and  Old  Indentures 
defines  the  term  "Restricted  Subsidiary"  to  mean 
"any  Subsidiary  (a)  sutntantially  all  the  property  of 
which  is  located,  or  substantially  all  the  business  of 
which  is  carried  on,  with  the  United  States  of 
America,  excluding  its  territories  and  possessions. 
and  (b)  wliich  owns  or  leases  a  Principal  Property 

'Section  1.01  of  the  New  and  Old  Indentures 
defines  the  term  "Principal  Property"  to  mean  "anv 
plant  use  primarily  for  manufacturing  purposes 
located  within  the  United  States  of  America, 
excluding  its  territories  and  possessions,  of  the 
Company  or  any  Restricted  Subsidiary  Except  any 
such  plant  which  the  Board  of  Directors  of  the 
Company  by  resolution  declaras  is  not  of  material 
importance  to  the  total  business  oooducted  by  the 
Company  and  its  Restricted  Sut>skliarie9  as  an 
entity." 


J  Ml 
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indebtedness  or  obligations  shall  be  so 
secured. 

Because  the  indebtedness  of  the 
Company  under  the  1981  Credit 
Agreement  is,  and  the  indebtedness  of 
the  Company  under  the  Revised  Credit 
.'\greement  will  be,  secured  by  a  lien  on 
certain  Principal  properties  of  the 
Company,  the  Old  Debentures  and  (and 
the  New  Debentures  will  be)  secured 
equally  and  ratably  with  such 
indebtedness,  and  will  remain  so 
secured  so  long  as  any  indebtedness  of 
the  Company  (under  its  Revised  Credit 
Agreement  or  otherwise)  is  secured  by 
such  collateral.  Thereafter,  the  New  and 
Old  Debentures  will  again  become 
unsecured. 

Upon  issuance,  the  New  Debentures 
and  each  of  the  Old  Debentures  will 
rank  pari  passu  in  right  of  payment  of 
principal  and  interest  upon  any 
distribution  of  assets  of  the  Company 
upon  any  dissolution,  winding  up,  total 
liquidation  or  reorganization  of  the 
Company. 

5.  As  required  by  Section  310{b]  of  the 
Trust  Indenture  Act  of  1939,  each  of  the 
New  and  Old  Indentures  contain  the 
following  language: 

(a)  If  the  Trustee  has  or  shdll  acquire  any 
(Conflicting  interest,  as  defined  in  this  Section 
H.08,  it  shall,  within  ninety  days  after 
ascertaining  that  it  has  such  conflicting 
interest,  either  eliminate  such  conflicting 
intf!rest  or  resign  in  the  manner  and  with  the 
effi'ct  specified  in  Section  8.10. 
•  •  *  * 

(c  )  For  the  purposes  of  this  Section  8.08  the 
Irustee  shall  be  deemed  to  have  a  conflicting 
uilcrest  if: 

(1|  the  Trustee  is  trustee  under  another 
indenture  under  which  any  other  securities. 
or  certificates  of  interest  or  participation  in 
any  other  securities,  of  the  Company  are 
outstanding,  unless  such  other  indenture  is  a 
collateral  trust  indenture  under  which  the 
only  collateral  consists  of  Debentures  issued 
under  this  Indenture:  provvrfet/,  hoivever.  that 
there  shall  be  excluded  from  the  operation  of 
this  paragraph  any  indenture  or  indentures 
under  which  other  securities,  or  certificates  of 
interest  or  participation  in  other  securities,  of 
the  Company  are  outstanding  if  *   *  '  (ii)  the 
Company  shall  have  sustained  the  burden  of 
proving,  an  application  to  the  Commission 
and  after  opportunity  for  hearing  thereon, 
that  trusteeship  under  this  Indenture  and 
su(,h  other  indenture  or  indentures  is  not  so 
likely  to  involve  a  material  conflict  of  interest 
a.s  to  make  it  necessary  in  the  public  interest 
or  for  the  protection  of  investors  to  disqualify 
the  Trustee  from  acting  as  such  under  one  of 
such  indentures  *  *  * 

6.  For  the  reasons  set  forth  below,  the 
Company  believes  that  neither  the 
appointment  of  Commerce  Union  as 
trustee  under  the  New  Indenture  nor  its 
continued  trusteeship  under  the  Old 
Debentures  is  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 


necessary  in  the  public  interest  or  for 
the  protection  of  investors  that 
Commerce  Union  be  disqualified  from 
acting  as  trustee  under  any  of  the  New 
or  Old  Debentures; 

(a)  Upon  issuance  of  the  New  Debentures. 
Hsch  of  the  New  and  Old  Debentures  will 
rank  pan  passu  in  nxht  of  payment  with  each 
of  the  other  New  and  Old  Debentures. 

(b)  So  long  as  any  indebtedness  or 
obligation  of  the  Company  is  secured  by  any 
collateral  consisting  of  any  Principal 
Property,  or  sharps  of  capital  stock  or 
indebtedness  for  borrowed  money  issued  by 
any  Restricted  Subsidiary  and  owned  by  the 
Company  or  any  Restritied  Subsidiary,  each 
of  the  New  and  Old  Debentures  will  remain 
equally  and  ratably  secured  by  such 
collateral. 

(c)  In  order  to  secure  the  indebtedness  and 
other  obligations  referred  to  in  clause  (M 
above  (the  "Secured  Obligations"),  the 
Company  has  entered  into  an  agreement  (as 
amended,  the  "Trust  Agreement"),  dated  as 
of  November  1, 1981.  with  Fidelity  Union 
Bank  (the  "Trustee")  as  trustee  with  respect 
to  the  collateral.  Under  the  terms  of  the  Trust 
."Agreement  if  circumstances  occur  under 
which  the  Trustee  takes  action  to  realize  on 
any  collateral  consisting  of  any  Principal 
Property,  or  shares  of  capital  stock  or 
indebtedness  for  borrowed  monev  issued  by 
any  Restricted  Subsidiary  and  owed  by  the 
Company  or  any  Restricted  Subsidiary,  all 
sums  received  by  the  Trustee  in  respect  of 
such  collateral  as  a  result  of  such  action  will 
be  held  in  trust  by  the  Trustee  and 
distributed  to  the  holders  of  the  Secured 
Obliga|fions  (including  the  trustees  under 
each  wenture  of  the  Company  under  which 
Secured  Obligations  are  outstanding)  in  a 
total  amount  equal  to  the  unpaid  principal  nr 
face  amount  of  and  unpaid  interest  on  and 
fees  or  charges  if  any.  in  respect  of,  the 
Secured  Obligations  whether  or  not  then  due 
and  payable.'  If  such  sums  realized  by  the 
Trustee  are  insufficient  to  pay  in  full  such 
unpaid  amounts  in  respect  of  the  Secured 
Obligations,  such  sums  will  be  appl'cd  to  the 
payment  of  such  unpaid  amounts  in  respect 
of  the  Secured  Obligations  rr.tably  to  each 
holder  in  the  same  proportion  that  the 
a;jgregate  unp.nd  amounts  in  respect  of  the 
Secured  Obligations  held  by  each  such  holder 
bears  to  the  aggregate  unpaid  amounts  in 
respect  of  the  Secured  Obligations  hi:!d  by  all 
holders.  Under  the  terms  of  the  Tru.st 
.Agreement  if  any  payment  of  principal  of  or 
interest  on  the  New  or  Old  Debentures  is  not 
made  when  due.  or  if  such  indebtedness  has 
been  declared  due  and  payable  prior  to  its 
stated  maturity  pursuant  to  the  terms  of  any 
such  indenture,  the  trustee  under  such 
indenture  may  give  notice  to  the  Trustee 
requiring  the  Trustee  to  take  action  to  realize 
on  the  collateral. 


'The  Trust  Agr'iment  provides  thai  if  any  such 
payments  in  respect  of  the  Secured  OiiiigHtuins 
outstanding  under  an  indenture  cannot  he  made  al 
the  time  of  such  a  dislribuUon  because  the 
indenture  does  nol  make  provisions  fur  the  rectipl 
of  such  payments  b>  the  trustee  thereunder  Ht  such 
time  for  any  reason,  the  Trustee  will  hold  any 
amounts  not  distributed  intrust  for  the  holders  o( 
such  Secured  Obligations  until  payments  can  be 
made. 


[d)  The  effect  of  the  Trust  Agreement  is  to 
insure  that  if  an>  holder  or  group  of  holders 
of  Secured  Obligations  becomes  entitled  to 
cause  the  Trustee  to  take  action  to  realize  on 
any  collateral  consisting  of  any  Principal 
Property,  or  shares  of  capital  stock  or 
indebtedness  for  borrowed  money  issued  by 
any  Restricted  Subsidiary  and  owned  by  the 
Company  or  any  Restricted  Subsidiary,  all 
holders  of  Secured  Obligations,  including 
holders  of  the  New  and  Old  Debentures,  will 
benefit  ratably.  Consequently,  should 
Commerce  Union  Bank,  as  trustee  under 
either  of  the  New  and  Old  Indentures,  have 
occasion  becau.se  of  a  default  under  any  of 
such  indentures  to  cause  the  Trustee  to  take 
action  to  realize  on  any  such  collateral,  such 
action  would  inure  to  the  ratable  benefit  of 
all  of  the  holders  of  New  and  Old  Debentures 
and  all  other  holders  or  holders  of  Secured 
Obligations. 

(e)  For  the  foregoing  reasons,  serving  as 
trustee  under  the  New  Indenture  should  in  no 
way  inhibit,  discourage  or  otherwise 
influence  Commerce  Union's  actions  as 
trustee  under  the  Old  Indentures. 
Consequently,  Commerce  Union's  trusteeship 
under  the  New  and  Old  Indentures  would  not 
result  in  a  material  conflict  of  interest. 

AH  persons  are  referred  to  the 
Company's  application  for  a  more 
detailed  account  of  the  matters  of  fact 
and  law  asserted  therein.  The 
Company's  application  is  a  public 
document  on  file  in  the  offices  of  the 
Commission  at  the  Public  Reference 
Room.  450  5th  Street  NW..  Washington. 
DC. 

Notice  is  further  given  that  any 
interested  person  may.  not  later  than 
December  9.  1982.  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  law  or 
fact  raised  by  such  application  which  he 
desires  to  controvert,  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearmg  thereon.  Any 
such  request  should  be  addressed: 
Secretary.  Securities  and  Exchange 
Commission,  Washington,  D  C  20M9  .'\t 
any  time  after  said  date,  the 
Commission  may  issue  an  order  granting 
the  application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  the  interest  of  investors, 
unless  a  hearing  is  ordered  by  the 
Commission. 

1-or  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

George  A.  Fifzsimmons. 

Secretary. 

im  nor  82-.12n7b  FUed  11-22-82  844  am) 
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[Release  No.  22712;  70-6664J 

Kentucky  Power  Co.;  Proposed 
Issuance  and  Sale  of  Stiort-Term 
Notes  to  Banks 

November  16,  1982. 

In  the  Matter  of  Kentucky  Power  Co., 
1701  Central  Avenue.  Ashland. 
Kentucky  41101  (70-6664). 

Kentucky  Power  Company 
("Kentucky"),  an  electric  utility 
subsidiary  of  American  Electric  Power 
Company.  Inc..  a  registered  holding 
company,  has  filed  with  this 
Commission  a  post-effective  amendment 
to  its  application-declaration  previously 
filed  and  amended  pursuant  to  Section  6 
of  the  Fhiblic  Utility  Holding  Company 
Act  of  1935  ("Act")  and  Rules  50(a)(2) 
and  50(a)(5)  promulgated  thereunder. 

By  order  dated  December  30, 1981 
(HCAR  No.  22346).  Kentucky  was 
authorized  to  issue  and  sell  up  to  an 
aggregate  amount  of  $50,000,000  of  short- 
term  notes  to  banks  and  commercial 
paper  to  a  dealer  pursuant  to  an 
exception  under  Section  6(b)  of  the  Act 
from  time  to  time  prior  to  [anuary  1, 
1983. 

By  post-effective  amendment. 
Kentucky  seeks  to  issue  and  sell  short- 
term  notes  to  banks  in  an  aggregate 
amount  not  to  exceed  $50,000,000 
outstanding  at  any  one  time  pursuant  to 
an  exception  under  Section  6fb)  of  the 
Act.  The  notes  would  be  issued  from 
time  to  time  prior  to  January  1. 1984, 
provided  that  none  of  such  notes  shall 
mature  later  than  June  30, 1984. 

Kentucky  has  credit  arrangements 
totaling  $392,900,000  with  a  local  bank 
( 'local  bank")  and  a  group  of  major 
domestic  banks  and  four  non-domestic 
banks  ("major  btinks").  Each  note  to  the 
local  bank  will  mature  not  more  than 
270  days  after  the  date  of  issuance  or 
renewal  thereof.  Kentucky's  credit 
arrangements  with  this  bank  do  not 
require  it  to  maintain  additional 
balances  as  compensation  for  the  line  of 
credit  made  available  by  the  bank,  since 
Kentucky  maintains  deposit  balances  at 
such  banks  for  its  operational  and 
financial  needs  in  amounts  sufficient  to 
satisfy  any  compensating  balances 
required  with  respect  to  borrowings 
from  such  bank.  Borrowings  under  such 
lines  of  credit  would  generally  bear 
interest  at  an  annual  rate  not  greater 
than  the  bank's  prime  commercial  rate 
in  effect  from  time  to  time. 

Notes  issued  to  the  major  domestic 
banks  will  mature  not  more  than  270 
days  after  the  date  of  issuance  or 
renewal  thereof  Kentucky's  credit 
arrangements  with  these  banks 
generally  require  it  to  maintain 
compensating  balances  of  5  percent  of 


the  line  of  credit  and  to  pay  a  fee  that  is 
equal  to  ^  of  1  percent  of  the  size  of  the 
line.  The  combination  of  5  percent 
compensating  balances  and  the  fee  is 
generdlly  equivalent  to  compensating 
balances  not  in  excess  of  10  percent  of 
the  line  of  credit  made  available. 
Borrowings  from  these  domestic  banks 
would  generally  bear  interest  at  an 
annual  rate  not  greater  than  108.5 
percent  of  the  bank's  prime  commercial 
rate  in  effect  from  time  to  time.  In  the 
case  of  the  non-domestic  banks.  Credit 
Lyonnais,  Bank  of  Nova  Scotia. 
Barclays,  and  Credit  Suisse,  no 
fdmpensating  balances  are  required, 
only  a  fee  of  >4  of  1  percent  of  the 
unused  amount  of  the  line  of  credit. 
Borrowings  from  these  four  banks  may 
be  made  in  U.S.  dollars  and/or  in 
Eurodollars.  Where  such  borrowings  are 
made  in  Eurodollars,  the  rate  of  interest 
will  be  a  designated  percent,  not  more 
than  ^  percent,  over  the  London 
Interbank  Offered  Rate  (LIBOR). 

The  total  cost  of  borrowings  under 
lines  of  credit  with  the  major  banks 
would  not  be  greater  than  the  effective 
rate  for  borrowings  bearing  interest  at 
the  prime  rate  with  compensating 
balances  equal  to  10%  of  the  line  of 
credit  and  10%  of  the  amount  borrowed. 

All  lines  of  credit  with  the  major 
banks  are  shared  with  Appalachian 
Power  Company,  Columbus  and 
Southern  Ohio  Electric  Company, 
Indiana  *  Michigan  Electric  Company, 
and  Ohio  Power  Company,  associate 
companies  of  Kentucky.  Certain  of  the 
lines  of  credit  are  also  shared  with 
American  Electric  Power  Company.  Inc.. 
Kentucky's  parent  company,  if  proposed 
short-term  bank  borrowings  through 
December  31. 1982  are  authorized  or 
permitted  under  Section  6(b),  Kentucky 
and  its  associate  companies  will  be 
authorized  to  borrow  an  aggregate 
amount  of  approximately  $800,000,000  as 
of  January  1,  1983.  Fees  and  balances  for 
shared  lines  of  credit  are  borne  by 
Kentucky  and  participating  associate 
companies  in  proportion  to  their 
respective  projected  maximum  need  for 
such  credit  facilities. 

If  the  balances  maintained  and  fees 
paid  by  Kentucky  with  all  of  the  banks 
were  maintained  and  paid  solely  to 
fulfill  requirements  for  borrowing  by 
Kentucky,  the  effective  annual  interest 
cost  to  Kentucky  under  any  of  the  above 
arrangements,  assuming  full  use  of  the 
line  of  credit,  would  not  exceed  125%  of 
the  prime  commercial  rate  in  effect  from 
time  to  time,  or  not  more  than  15%  on 
the  basis  of  a  prime  commercial  rate  of 
12%. 

The  proceeds  of  the  short-term  debt 
incurred  by  Kentucky  will  be  added  to 
the  general  funds  of  Kentucky  and  used 


to  pay  the  general  obligations  of 
Kentucky,  including  expenses  incurred 
in  its  various  construction  projects,  and 
for  other  corporate  purposes.  The 
presently  estimated  cost  of  Kentucky's 
net  construction  program  (adjusted  to 
reflect  the  planned  acquisition  of  a 
portion  of  the  Rockport  Plant  by 
Kentucky)  for  the  year  1983  is 
approximately  $141,000,000. 

The  application-declaration  as 
amended  by  the  post-effective 
amendment  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  Decmeber  10. 1982.  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  applicant- 
declarant  at  the  address  specified 
above.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  a  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  this  matter. 
After  said  date,  the  application- 
declaration,  as  amended  by  the  post- 
effective  amendment  or  as  it  may  be 
further  amended,  may  be  granted  and 
permitted  to  become  effective. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 
Secretary. 

|FR  Doc.  a3-3Xn2  nied  11-22-82;  S:45  ami 
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[Release  No.  12806;  811-33831 

Maxim  Bond  Fund,  Inc.;  Filing  of 
Application 

November  12. 1982. 

In  the  matter  of  Maxim  Bond  Fund. 
Inc..  1675  Broadway,  Denver,  CO  80202 
(811-3383). 

Notice  is  hereby  given  that  Maxim 
Bond  Fund,  Inc.  ("Applicant"), 
registered  under  the  Investment 
Company  Act  of  1940  ("Act")  as  an 
open-end,  diversified,  management 
investment  company,  filed  an 
application  on  September  17, 1982.  for 
an  order  of  the  Commission  pursuant  to 
Section  8(f)  of  the  Act,  declaring  that 
Applicant  has  ceased  to  be  an 
investment  company  as  defined  in  the 
Act.  All  interested  persons  are  referred 
to  the  application  on  file  with  the 


J  Ml 


Federal  Register  /  Vol.  47.  No.  226  /  Tuesday.  November  23.  1982  /  NotJces  52835 


Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below. 

Applicant  a  Maryland  corporation, 
states  that  on  January  19, 1982.  it  filed  a 
registration  statement  pursuant  to 
Section  8  of  the  Act.  Applicant  states 
that  its  registration  statement  under  the 
Securities  Act  of  1933  was  never 
declared  effective.  Applicant  represents 
that  it  has  not  made  a  public  offering  of 
its  securities  and  does  not  have  more 
than  100  securityholders  for  purposes  of 
Section3(c](l)of  the  Act. 

Applicant  states  that  Maxim  Account 
B  of  Insuramerica  Corporation,  a  unit 
investment  trust  registered  under  the 
Act,  serves  as  a  vehicle  for  investment 
in  Applicant.  However,  according  to  the 
application.  Applicant  has  never 
engaged  in  any  business  activities  other 
than  its  inifiei  registration  and  does  not 
propose  to  engage  in  any  activities  other 
than  those  necessary  to  wind  up  its 
affairs. 

Applicant  represents  that  it  has  no 
debts  or  other  out.efanding  liabilities;  it 
has  no  securityholders;  and  it  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

Section  8(f]  of  the  Act  provides,  in 
part,  t.^-at  whenever  the  Commission,  on 
its  own  motion  or  upon  application, 
finds  that  a  registered  investment 
company  has  ceased  to  be  an 
investment  company,  it  shall  so  declare 
by  order,  and  upon  the  effectiveness  of 
such  order,  the  registration  of  such 
company  under  the  Act  shall  cease  to  bf^ 
m  effect 

Notice  is  further  given  that  any     ■ 
interested  person  may.  not  later  than 
December  7,  1982,  at  5:30  p.m..  submit  to 
the  Com.mission  in  writing  a  request  for 
a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reasons  for 
such  request  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed;  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  DC  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
staled  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attorney- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  An 
order  disposing  of  the  application  herein 
will  be  issued  as  of  course  following 
said  date  unless  the  Commission 
thereafter  orders  a  hearing  upon  request 
or  upon  its  own  motion.  Persons  who 
request  a  hearing,  or  advice  as  to 
whether  a  hearing  is  ordered,  will 
receive  any  notices  and  orders  issued  m 


this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any 
postponements  thereof. 

For  the  Commission,  by  the  Drvnsion  of 
Invpstmeni  Mana^raent.  pursudnl  lo 
dpIpEatt'd  ^uthop.ty, 
George  \.  ntzsimnHjns, 

Secreinn: 
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(Release  No.  12822;  811-3384] 

Maxim  Bond  Fund.  Inc.;  Filing  of 
Application 

November  1"  1982. 

In  the  matter  of  Maxim  Bond  Fund. 
Inc.,  16~5  Broadway  Denvrr  CO  8(12(52 
(811-3384!, 

.Xotire  is  hereby  given  that  Maxim 
Bond  Fund,  Inc.  ("Applicant"). 
registered  under  the  Investment 
Company  Act  of  1940  (•■.'\cf')  as  an 
open-end.  diversified,  managemen! 
investment  company,  filed  an 
application  on  September  17, 1982.  for 
an  order  uf  the  Commissi(.in  pursuant  to 
Section  8(0  of  the  Act,  declaring  that 
Applicant  has  ceased  to  be  an 
investment  company  as  defined  in  the 
Act.  All  interested  persons  are  referred 
to  the  application  on  file  with  the 
Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below. 

Appiii.ant  a  Maryland  corporation, 
stdtf>«;  thai  on  Janaary  19,  1982,  it  filed  a 
registration  statement  pursuant  to 
Section  8  of  the  Act.  Applicant  states 
that  its  registration  statement  under  the 
Securities  Act  of  1933  Wd.s  never 
declared  effective  Applicant  represents 
that  ;t  has  not  made  a  p^ibiic  offering  uf 
Its  securities  and  does  not  have  more 
than  100  securityholdei-s  for  purposes  of 
Section  3(r.](ij  of  the  Act. 

.'Applicant  states  that  Niaxim  Account 
D  uf  Insuramerica  Corpc-ation,  a  unit 
investment  trust  registered  under  the 
.'Xct.  serves  as  a  \  chicle  for  investment 
in  Apjil.i.ant,  However,  according  lo  the 
application.  Applicant  lias  never 
engaged  in  any  business  activities  other 
than  Its  initial  registration  and  does  not 
propose  to  engage  in  any  activities  other 
than  those  necessary  to  wind  up  its 
affairs 

Appiicanl  rf-pie^ents  that  it  has  no 
debts  or  other  outstanding  liabilities:  it 
has  no  securityholders;  and  it  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

Section  8(f)  of  the  Act  provides,  m 
part,  that  whenever  the  Commission,  on 
its  own  motion  or  upon  application 
finds  that  a  registered  investment 
company  has  ceased  to  t)f'  an 


investment  company,  it  shall  so  det;lare 
by  order,  and  upon  the  effectiveness  of 
such  order,  the  registration  of  suiii 
company  under  the  Ac!  shall  cf'ds*:-  lu  be 
in  effect 

Notice  IS  t'lirther  given  that  an\ 
interested  pf^'son  may.  not  later  than 
December  Tl  i9«2.  at  5.30  p.m.,  sutimil 
to  the  Comm:s<;ion  in  witinc  a  request 
for  a  hearing  nn  the  appncation 
accompanied  by  a  statement  as  to  the 
nature  of  his  mterest.  the  reasons  for 
such  request  and  the  issues,  if  any.  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  heanns 
thereon.  Any  such  communication 
should  be  addressed;  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  DC  20549,  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Apphcant  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  atlomey- 
at-law.  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  An 
order  disposing  of  the  application  herein 
will  be  issued  as  of  course  following 
said  date  unless  the  Commission 
thereafter  orders  a  hearing  upon  request 
or  upon  its  own  motion  Persons  who 
request  a  hearing,  or  advice  as  to 
whether  a  hearing  is  ordered,  »vjll 
receive  any  notices  and  orders  issued  in 
this  matter,  including  the  date  of  the 
heanng  (if  ordered)  and  any 
postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  lo 
delegated  authority, 
George  A,  ruzsimmons. 

Secretary. 

|FR  Doc  82-32(ii»  Fil«»  n-22-«i  &^S  am] 
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i  Release  No  12811:  812-52601 

Seljgman  Cash  Management  Fund 
Inc.;  Application 

November  16. 1982. 

In  the  Matter  of  Seligman  Cash 
Management  Fund.  Inc..  One  Bankers 

Trust  Plaza.  130  Liberty  Street.  New 
York,  New  York  10006  (812-5280). 

Notice  IS  hereby  given  that  Seligraan 
Cash  Management  Fund,  Inc. 
("Appiicanl").  an  open-end,  diversified, 
management  investment  company 
registered  under  the  Investment 
Company  .Act  of  1940  (the    Act"),  filed 
an  application  on  August  Z.  1982. 
rpquesting  an  order  or  the  Commission. 
pursuant  to  Section  6(c)  of  the  Act, 
exempting  Applicant  from  the 
provisions  of  Section  2ia)(41)  nf  ine  .AlI 
and  Rules  2a^  and  22c- 1  thereui.der  to 
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the  extent  necessary  to  permit  Applicant 
to  value  the  money  market  securities  in 
both  of  its  investment  portfolios  using 
the  amortized  cost  method  of  valuation. 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  such  persons 
are  also  referred  to  the  application  for  a 
further  analysis  of  the  provisions  of  the 
Act  from  which  an  exemption  is  being 
sought. 

Applicant  states  that  it  was 
incorporated  in  the  state  of  Maryland  in 
June  1976  and  started  in  June  1977.  Its 
investment  objectives  are  to  preserve 
capital  and  to  maximize  liquidity  and 
current  income.  Applicant  maintains 
that  it  pursues  this  objective  by 
investing  in  high-quality  short-term 
money  market  instruments.  As  of  June 
30, 1982.  there  were  883,953,764  issued 
and  outstanding  shares  of  common  stock 
of  the  Applicant,  and  its  net  assets  were 
valued  at  $863,953,764. 

Apphcant  states  that  until  July  13, 
1982,  it  had  only  one  class  of  capital 
stock,  the  portfolio  for  which  is  invested 
in  short-term  money  market  instruments 
including  securities  issued  by  the  United 
States  Government,  its  agencies  and 
instrumentahties,  obhgations  of  banks, 
prime  commercial  paper,  and  high  grade 
corporate  debt  obligations.  Applicant 
states  further  that  by  instrument  dated 
July  13,  1982,  the  Board  of  Directors 
established  two  classes  of  shares, 
namely  the  Prime  Portfolio  Shares, 
representing  the  existing  portfolio,  and 
the  Government  Portfolio  Shares, 
representing  a  portfolio  consisting  only 
of  money  market  securities  issued  or 
guaranteed  by  the  United  States 
Government. 

Applicant  represents  that  under  its 
valuation  policy,  securities  traded  on 
national  exchanges  are  valued  at  last 
sales  prices  or,  in  their  absence,  at  the 
mean  of  the  most  recent  bid  and  asked 
prices  as  obtained  from  two  or  more 
dealers.  Applicant  further  represents 
that  bank  certificates  of  deposit, 
bankers'  acceptances,  commercial  paper 
and  U.S,  Government  and  agency  and 
instrumentality  securities  with 
remaining  maturities  of  more  than  60 
days  are  valued  at  the  mean  of  the  most 
recent  bid  and  asked  prices  as  obtained 
from  two  or  more  dealers.  Applicant 
states  that  such  instruments  with 
remaining  maturities  of  60  days  or  less 
are  valued  on  the  basis  of  amortized 
cost.  Applicant  states  further  that  fixed 
time  deposits  (which  do  not  have 
maturities  of  more  than  60  days]  are 
valued  on  the  basis  of  amortized  cost 
and  that  other  investments  and  assets 


are  valued  at  fair  value  as  determined  in 
good  faith  by  the  Board  of  Directors. 

Apphcant  maintains  that  its  Board  of 
Directors  has  determined  in  good  faith 
that  it  would  be  in  the  best  interests  of 
shareholders  of  both  classes  of 
Applicant's  shares  to  value  the  portfolio 
securities  of  both  classes  of  shares  using 
the  amortized  cost  method  of  valuation. 

It  is  stated  that  the  Commission 
previously  expressed  the  view  that, 
among  other  things.  Rule  2a-4  under  the 
Act  requires  that  portfolio  instruments 
of  "money  market"  funds  be  valued  with 
reference  to  market  factors,  and  it  would 
be  inconsistent  generally  with  the 
provisions  of  Rule  2a-4  for  a  "money 
market "  fund  to  value  its  portfolio 
instruments  on  an  amortized  cost  bases 
(Investment  Company  Act  Release  No, 
9788,  May  31, 1977). 

Section  6(c)  of  the  Act  provides,  in 
part,  that  upon  application  the 
Commission  may  conditionally  or 
unconditionally  exempt  any  person. 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  from  any  provision  or 
provisions  of  the  Act  or  of  any  rule  or 
regulation  thereunder,  if  and  to  the 
extent  that  such  exemption  fs  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  pohcy  and  provisions  of 
the  Act. 

In  support  of  its  request.  Applicant 
submits  that  many  of  its  investors 
require  investment  vehicles  that  offer  a 
constant  net  asset  value  per  share  and  a 
relatively  smooth  stream  of  investment 
income.  Applicant  believes  that  use  of 
the  amortized  cost  method  of  valuation 
permits  it  to  provide  investment  vehicles 
with  those  features.  Applicant 
represents  further  that  its  Board  of 
Directors  has  determined  that,  absent 
unusual  circumstances,  amortized  cost 
represents  the  fair  value  of  the  portfolio 
securities  of  both  of  its  classes  of 
shares.  According  to  the  application,  the 
Board  of  Directors  believes  that 
adherence  by  each  portfolio  to  the 
conditions  set  forth  below  will 
substantially  reduce  the  likelihood  of 
any  dilution  of  the  assets  and  return  of 
or  other  unfair  results  to  incoming  or 
outgoing  shareholders  of  such  portfolio. 
Applicant  consents  to  the  imposition 
of  the  following  conditions  to  an  order 
granting  the  application: 

1.  In  supervising  Applicant's 
operations  and  delegating  special 
responsibilities  involving  portfolio 
management  to  its  investment  adviser. 
Applicant's  Board  of  Directors 
undertakes — as  a  particular 
responsibility  within  the  overall  duty  of 


care  owed  to  its  shareholders — to 
establish  procedures  reasonably 
designed,  taking  into  account  current 
market  conditions  and  Applicant's 
investment  objectives,  to  stabilize  its  net 
asset  value  per  share  for  each  class,  as 
computed  for  the  purpose  of 
distribution,  redemption  and 
repurchases  at  $1.00  per  share. 

2.  Included  with  the  procedures  to  be 
adopted  by  the  Board  of  Directors  of 
Applicant  shall  be  the  following: 

(a)  Periodic  review  by  the  Board  of 
Directors,  as  it  deems  appropriate  and  at 
such  intervals  as  are  reasonable  in  light  of 
current  market  conditions,  to  determine  the 
extent  of  deviation,  if  any,  of  the  Rel  asset 
value  per  share  as  determined  by  u.sing 
available  market  quotations  from  the  SI  00 
amortized  cost  price  of  each  class,  and 
maintenance  of  records  of  such  review.  To 
fulfill  this  condition.  Applicant  intends  to  use 
actual  quotations  or  estimates  of  market 
value  reflecting  current  market  conditions 
chosen  by  the  Board  of  Directors  in  the 
exercise  of  its  discretion  to  be  appropriate 
indicators  of  value  which  may  include,  inter 
alia,  (1)  quotations  or  estimates  of  market 
value  for  individual  portfolio  instruments,  or 
(2)  values  obtained  from  yield  data  relating  to 
classes  of  money  market  instruments 
published  by  reputable  sources. 

(b)  In  the  event  such  deviation  from  the 
$1.00  amortized  cost  price  per  share  of  either 
class  exceeds  )4  of  1  percent,  a  requirement 
that  the  Board  of  Directors  will  promptly 
consider  what  action,  if  any,  should  be 
initiated  by  it. 

(c)  Where  the  Board  of  Directors  believes 
the  extent  of  deviation  from  the  $100 
amortized  cost  price  per  share  for  any  class 
may  result  in  material  dilution  or  other  unfair 
results  to  investors  or  existing  shareholders 

it  shall  take  such  action  as  it  deems 
appropriate  to  eliminate  or  to  reduce  to  the 
extent  reasonably  practicable  such  dilution 
or  unfair  result,  which  action  may  include: 
redeeming  shares  in  kind;  selling  portfolio 
instruments  prior  to  maturity  of  portfolio 
instruments;  withholding  dividends;  or 
utilizing  a  net  asset  value  per  share  as 
determined  by  using  available  market 
quotations. 

3.  Applicant  will  maintain  a  dollar- 
weighted  average  portfolio  maturity  for 
each  class  appropriate  to  its  objective  of 
maintaining  a  stable  net  asset  value  per 
share;  provided,  however,  that 
Applicant  will  not  (a)  purchase  any 
instrument  with  a  remaining  maturity  of 
greater  than  one  year,  or  (b)  maintain  a 
dollar-weighted  average  portfolio 
maturity  which  exceeds  120  days.  In 
fulfilling  this  condition,  if  the  disposition 
of  a  portfolio  security  results  in  a  dollar- 
weighted  average  portfolio  maturity  in 
excess  of  120  days  Applicant  will  invest 
its  available  cash  in  such  a  manner  as  to 
reduce  its  dollar-weighted  average 
portfolio  maturity  to  120  days  or  less  as 
soon  as  reasonably  practicable. 
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4.  Applicant  will  record,  maintain  and 
preserve  permanently  in  an  easil\' 
accessible  place  a  written  copy  of  the 
procedures  (and  any  modifications 

I  hereto)  described  in  condition  1  above. 
and  will  record,  maintain  and  preserve 
for  a  period  of  not  less  than  six  years 
(the  first  two  years  in  an  easily 
accessible  place]  a  written  copy  of  its 
Board  of  Directors'  considerations  and 
.ictions  taken  in  connection  with  the 
discharge  of  their  responsibilities,  as  set 
forth  above,  to  be  included  in  the 
minutes  of  the  Board  of  Directors' 
meetings.  The  documents  preserved 
pursuant  to  this  condition  shall  be 
subiRc!  to  inspection  by  the  Conimission 
in  accordance  with  Section  31(b)  of  the 
Act,  as  if  such  documents  were  records 
required  to  be  maintained  pursuant  to 
rules  adopted  under  Section  31(a)  of  !he 
Act. 

5.  Appiican!  wi'i  iimit  iIs  portfolio 
investments,  including  repurchase 
agreements,  to  those  United  States 
duilar-denominated  instruments  whii.h 
its  Board  of  Directors  deteimines 
present  niinimal  credit  risks,  and  wh,(.h 
are  of  'high  quality'  as  determined  by 
any  major  rating  service  or.  in  the  case 
of  any  instrument  that  is  not  rated,  of 
comp.irable  quality  as  determined  b\  its 
Board  of  Directors. 

6.  Applicant  will  include  in  each 
quarterly  report,  as  an  attachment  to 
Form  .\'-lQ,  a  statement  as  to  whether 
any  action  pursuant  to  condition  2fc) 
above  was  taken  diiring  the  preceding 
fiscal  quarter  and.  if  any  action  was 
taken,  will  describe  the  nature  and 
circumstances  of  such  action. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
December  10,  1982.  at  5:30  p.m..  submit 
to  the  Commission  in  writing  a  requpst 
for  a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reason  for 
such  request,  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearing 
ihereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
V/ashington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attomey- 
at  law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  An 
order  disposing  of  the  application  will 
lie  issued  as  of  course  following  said 
date  unless  the  Commission  thereafter 
orders  a  hearing  upon  request  or  upon 
lis  own  motion.  Persons  who  request  a 
tiearing,  or  advice  as  to  whether  a 


hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 

ordered!  and  any  postponements 
thereof. 

For  the  Commission,  by  the  Dn  ision  of 
Investment  Management,  pursuant  to 
delegated  authority. 
George  A.  Fit^simmons, 

St'i  relarv 
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(Release  No.  12816;  812-53121 

St.  PauJ  Capital  Fund,  Inc.;  Filing  of 
Application 

\o\ember  16.  ls«2. 

In  the  matter  of  St.  Paul  Capital  Fund. 
Inc..  St,  Paul  Growth  Fund,  Inc,  St.  Paul 
Income  Fund.  Inc.  and  St.  .t*?Jul  Investors, 
Inc.,  P.O.  Box  42334.  St.  Pau',  N<N  55164 
(812-5312), 

Notice  is  hereby  given  that  St.  Paul 
Capital  Fund,  Inc.,  St.  Paul  Growth 
fund,  Inc,  and  St,  Paul  Income  Fund. 
Inc.  (  "Funds  "),  each  registered  under  the 
Investment  (Company  Act  of  1940 
("Act  ")  as  an  'jpen-end.  management 
investment  company,  and  St.  Paul 
Investors,  Inc.  ("Investors.  "  coliecbvely 
with  the  Funds,  "Applicants"),  filed  an 
application  on  September  10,  1982.  and 
an  amendment  thereto  on  November  1. 
1982,  for  an  order  of  the  Commission 
pursuant  to  Section  6(c)  of  the  Act 
e.vempling  Applicants  from  the 
provisions  of  Section  22{d]  of  the  Act 
and  Rule  22d-l  thereunder  to  the  extent 
necessary  to  permit  sales  of  shares  of 
the  Funds  at  net  asset  value  without  a 
sales  charge  to  presently  existing  and 
future  tax-qualiHed  pension  and  profit- 
sharing  plans  of  Investors'  parent 
comp^iny.  The  St  Paul  Companies,  Inc. 
("St.  Paul"),  and  its  affiliated  companies 
(includmg  subsidiaries  either  presently 
existing  or  to  be  formed  in  the  future) 
and  to  those  affiliated  companies' 
employees,  ^eti^ed  employees  ("St.  Paul 
Affiliated  Employees"),  and  their 
spouses  and  children  under  the  age  of  21 
who  open  Individual  Retu-njinent 
Accounts  ("IRAs")  offered  by  the  Funds. 
All  interested  nersons  are  referred  to  the 
application  on  file  with  the  Commission 
tor  a  statement  of  the  representations 
contained  therein,  whtrh  are 
summarized  below. 

T'ne  Funds  are  organized  as 
corporations  under  Minnesota  laA  and 
currently  engaged  m  continuous  puhiir 
offerings  of  their  shares  through 
Im  estors  (a  .'egistered  broker-dealer 
and  the  distributor  of  the  Funds'  shares] 
at  public  offering  prices  equal  to  net 
asset  value  plus  a  sales  charge  The 


Funds'  investment  manager  is  St   Paul 
.Advisers.  Inc  ( '.-Advisers  j,  whtcL  like 
Investors,  is  a  subsidian,  of  St,  Paul.  Si, 
Paul,  Investors.  Advisers,  and  their 
subsidiaries  are  hereinafter  refem^d  lo 
collectively  as  "St.  Paul  Affiliated 
Companies."  The  St.  Pau  .\lfi!iated 
Companies  have  appruvmateiv  iGOilO 
employees. 

According  to  the  application  ir.r 
Funds  each  provide  a  prototype  IKA 
pursuant  to  the  provisions  of  Se<,Uun  MM 
of  the  Internal  Revenue  (  xxle.  The  First 
Pennsylvania  Bank.  N  A   is  the 
custodian  for  the  IR.A  accounts  S^    Paul 
and  its  affiliated  companies  sponsor  tax- 
qualified,  non-contjib'itory  pension  and 
profit-sharing  plans  (which  together 
with  plans  that  may  be  establi8h«»d  in 
the  future  are  hereinafter  referred  to  as 
the  'Plans").  Applicants  propose  lo 
permit  sales  of  the  Funds'  shares  as  net 
asset  value  without  the  imposition  of  a 
sales  charge  to  St.  Paul  Benefit  Plans 
and  to  St.  Paul  Affiliated  Employees  and 
their  spouses  and  minor  children  who 
open  IRAs  offered  by  the  Funds. 

Applicants  assert  that  no  individual  or 
in-person  group  sales  solicitations  or 
presentations  will  be  made.  Further,  all 
St.  Paul  Affiliated  Employees  will 
receive,  at  least  annually,  notice  from 
their  employers  concerning  the 
availability  of  shares  of  the  Funds  at  net 
asset  value  without  a  sales  charge.  This 
notice  will  be  furnished  at  the  expense 
of  their  employer,  will  describe  the 
Funds  and  their  investment  objectives, 
indicate  that  investments  would  be 
made  at  net  asset  value  without  a  sales 
charge,  set  forth  the  various  ways  m 
which  investments  could  be  made,  and 
indicate  how  prospectuses  of  the  Funds 
and  additional  information  could  be 
obtained. 

Applicants  submit  that  the  sale  of 
Fund  shares  as  proposed  in  the 
application  may  conflict  with  the 
provisions  of  Section  22(d)  of  the  Act 
Hnd  Rule  22d-l  thereunder.  Rule  22d-l(f) 
under  the  Act  affords  an  exemption 
from  the  provision  of  Section  22(d)  for 
certain  employee  benefit  plans  qualified 
under  Section  401  of  the  Code  or  for 
those  non-qualified  employee  benefit 
plans  that  satisfy  uniform  criteria 
relating  to  realization  of  economies  of 
scale  in  sales  effort  and  sales  related 
expenses  and  such  uniforni  offer  is 
described  in  the  prospectus 

Applicants  state  t.hat  while  the  term 
"employee  beiiefii  pJar.    .is  used  in  Rule 
22d-l(f).  may  generally  be  considered  to 
apply  only  lo  a  specific  legal  entity  and 
may  not  ha\e  been  contemplated  l<j 
mcliide  individual  IRAs.  both  plans  and 
arrangements."  and  the  policy 
underlying  Rule  22d-l'n  would  appear 
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to  include  such  accounts.  Applicants 
further  assert  that  it  is  not  clear  that  the 
proposed  sales  would  meet  the  "uniform 
offer"  requirement  of  Rule  22d-l{f). 
Applicants  further  argue  that  while  Rule 
22d-l(i)  permits  sales  without  any  sales 
charges  to  certain  employees  and 
affiliated  persons  of  the  Funds,  it  would 
not  be  available  to  St.  Paul  Affiliated 
Employees  except  for  employees  of 
Investors  and  Advisors. 

Section  6(c)  of  the  Act  provides,  in 
pertinent  part,  that  the  Commission,  by 
order  upon  application,  may 
conditionally  or  unconditionally  exempt 
any  persoa  security  or  transaction,  or 
any  class  or  classes  of  persons, 
securities  or  transactions,  from  any 
provisions  of  the  Act  or  of  any  rule 
thereunder,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  pubhc  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

Applicants  submit  that  investment  by 
St.  Paul  Affiliated  Employees  and  their 
spouses  and  minor  children  in  the  Plans 
or  in  shares  of  the  Funds  at  net  asset 
value  is  supported  by  policy 
considerations,  that  such  sales  should 
result  in  demonstrable  economies  in 
sales  effort  and  sales  related  expense  as 
compared  with  other  sales  and  would 
not  be  unjustly  discriminatory,  and  that 
the  grant  of  the  exemption  requested  by 
the  application  is  necessary  or 
appropriate  in  the  pubUc  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  of  Section 
22(d)  of  the  Act. 

Applicants  state  that  the  proposed 
sales  would  result  in  economies  of  scale 
in  sales  effort  and  sales-related 
expenses  because:  (1)  The  corporate 
relationship  of  the  Plans  and  the  St.  Paul 
Affiliated  Employees  to  Investors  and 
Advisers  results  in  loyalty  to  and  some 
familiarity  with  the  funds,  so  that  there 
need  not  and  will  not  be  any  sales  effort 
mounted  by  Investors'  sales 
organization  or  independent  dealers,  as 
would  be  required  in  the  case  of  sales  to 
persons  unaffiliated  with  St.  Paul;  (2) 
employees  purchasing  shares  through 
payroll  deduction  will  have  shares 
purchased  for  their  accounts  at  each 
payroll  date  with  payment  for  such 
shares  being  made  by  a  single  check:  (3) 
distributions  on  Fund  shares  will  be 
automatically  reinvested  in  additional 
Fund  shares;  and  (4)  all  eligible 
employees  will  receive  at  least  annually. 
at  the  expense  of  their  employers,  notice 
of  the  availability  of  the  Plans. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
December  13. 1982.  at  5:30  p.m..  submit 
to  the  Commission  in  writing  a  request 


for  a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicants  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or.  in  the  case  of  an  attorney- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  An 
order  disposing  of  the  application  herein 
will  be  issued  as  of  course  following 
said  date  unless  the  Commission 
thereafter  orders  a  hearing  upon  request 
or  upon  its  own  motion.  Persons  who 
request  a  ht:anng,  or  advice  as  to 
whether  a  hearing  is  ordered,  will 
receive  any  notices  and  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any 
postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Mand«emenl.  pursuant  to 
cielesHted  authonty 
George  A.  Fitzsimmons. 

Secretary 
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[Release  No.  12825;  812-53361 

Unilever  Capital  Corp.;  Filing  of 
Application 

November  17.  1982. 

In  the  matter  of  Unilever  Capital 
Corporation,  c/o  James  M.  Edwards, 
Esq..  Cravath.  Swaine  &  Moore,  One 
Chase  Manhattan  Plaza,  New  York, 
New  York  10005  1 812-5336). 

Notice  is  hereby  given  that  Unilever 
Capital  Corporation  (the  "Applicant"),  a 
Delaware  corporation,  filed  an 
application  on  October  8,  1982,  pursuant 
to  Section  6(c)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
order  exempting  Applicant  from  all  the 
provisions  of  the  Act.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicant  was  incorporated  on 
October  7, 1982,  under  the  laws  of  the 
State  of  Delaware.  Applicant's 
registered  office  is  located  in 
Wilmington,  Delaware,  and  its  principal 
place  of  business  is  100  West  Tenth 
Street,  Wilmington,  Delaware  19801.  On 
October  7,  1982,  Applicant  issued  and 


sold  for  $1,000  all  its  outstanding  capital 
stock,  consisting  of  1,000  shares  of 
common  stock,  par  value  $1  per  share,  to 
Unilever  United  States,  Inc.  ("Unilever 
U.S."),  a  Delaware  holding  company  and 
a  wholly  owned  subsidiary  of  Unilever 
N.V.,  a  corporation  organized  under  the 
laws  of  the  Netheriands.  Unilever  N.V. 
("N.V.")  and  Unilever  PLC  ("PLC"),  an 
English  company,  are  the  parent 
corporations  of  a  large  number  of 
corporations  (collectively,  the  "Unilever 
Group")  which  are  principally  engaged 
in  the  manufacture  and  sale  of  branded 
and  packaged  consumer  goods,  but  are 
also  engaged  in  diverse  industrial  and 
commercial  activities.  N.V.  and  PLC 
operate  as  nearly  as  possible  as  if  they 
were  the  single  parent  of  the  Unilever 
Group.  N.V.  and  PLC  have  identical 
boards  of  directors  and  are  linked  by 
certain  agreements,  including  an 
Equalisation  Agreement  which  makes 
provision  so  that  the  position  of 
shareholders  of  both  companies  is  as 
nearly  as  possible  the  same  as  if  they 
held  shares  in  a  single  company. 

The  Applicant  states  that  it  was 
organized  to  undertake  the  issuance  and 
sale  of  debt  securities  ("Securities")  in 
the  United  States.  The  Applicant  intends 
to  lend  or  advance  to  N.V.  or  PLC  or 
companies  of  the  Unilever  Group  all  the 
proceeds  of  sales  of  Securities  made  by 
the  Applicant.  The  terms  of  the 
advances  or  loans  would  allow  the 
AppHcant  to  make  timely  payments  of 
principal  of  and  premium,  if  any.  and 
interest  on  such  Securities.  The 
Applicant  represents  that  its  Securities 
may  be  long-term,  intermediate  term,  or 
short-term  instruments. 

As  a  result  of  such  advances  or  loans 
by  the  Applicant  to  N.V.  or  PLC  or 
companies  of  the  Unilever  Group,  the 
Applicant  believes  that  it  may  be 
deemed  an  investment  company  under 
the  Act  on  the  grounds  that  the 
acknowledgements  or  the  evidence  of 
indebtedness  received  from  N.V.  or  PLC 
or  companies  of  the  Unilever  Group  for 
such  advances  or  loans  may  be  deemed 
"investment  securities"  under  Section 
3(a)  of  the  Act  and  would  constitute 
more  than  40%  of  the  total  assets  of  the 
Applicant.  As  an  investment  company, 
the  Applicant  would  be  prohibited,  inter 
alia,  from  making  a  public  issuance  and 
sale  in  the  United  States  of  securities 
absent  registration  as  an  investment 
company  under  the  Act  and  compliance 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  promulgated 
thereunder.  Accordingly,  the  Applicant 
is  seeking  an  exemption  from  all  the 
provisions  of  Act  piarsuant  to  Section 
6(c)  of  the  Act. 
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Applicant  represents  that  offerings  of 
its  Securities  would  be  limited  to  debt 
securities,  which  if  convertible  or 
exchangeable  shall  be  convertible  or 
exchangeable  only  for  securities  of  the 
parent  corporations.  Such  offerings 
would  take  the  form  of  a  public  offering 
of  Securities  registered  under  the 
Securities  Act  of  1933,  as  amended  (the 
"1933  Act"),  or  a  sale  of  Securities  by 
means  of  transactions  exempt  from  the 
registration  requirements  of  the  1933 
Act.  The  payment  of  principal  of  and 
premium,  if  anv,  and  interest  on  any 
Securities  will  be  fully  guaranteed, 
jointly  and  severally,  by  N.V.  and  PLC. 
Securities  may  also  be  guaranteed  by 
Unilever  U.S.  the  guarantees  will 
provide  that  in  the  event  of  default  with 
respect  to  a  security  issued  by 
Applicant,  legal  proceedings  may  be 
instituted  directly  against  any  of  the 
guarantors  without  first  proceeding 
against  the  Applicant. 

The  Applicant  represents  in  its 
appHcation  that  N.V.  and  PLC  would  be 
eligible  to  use  proposed  Form  F-3  in 
connection  with  the  registration  of  the 
Securities  with  the  Commission.  The 
Applicant  further  represents  that  neither 
N.V.,  PLC  nor  Unilever  U.S.  are 
investment  companies  as  defined  in 
Section  3(a)  of  the  Act. 

The  Applicant  also  represents  that,  in 
connection  with  any  issuance  of 
Securities,  the  Applicant  and  the 
guarantors  will  appoint  an  agent  to 
accept  service  of  process  in  any  action 
based  on  such  Securities  or  the 
guarantees  thereof  and  instituted  in  any 
state  or  Federal  court  in  the  Borough  of 
Manhattan,  The  City  of  New  York,  New 
York,  by  any  holder  thereof,  and  the 
Applicant  and  the  guarantors  will 
accept  jurisdiction  in  any  state  or 
Federal  court  located  in  the  Borough  of 
Manhattan  of  the  City  of  New  York  in 
any  action  based  on  such  Securities  or 
the  guarantees  thereof  instituted  by  any 
holder.  Such  appointment  and  consent 
would  be  irrevocable  until  the  amounts 
due  or  to  become  due  on  such  Securities 
or  the  guarantees  thereof  have  been 
paid.  No  authorized  agent  for  service  of 
process  woud  be  a  trustee  for  the 
holders  of  Securities  or  the  guarantees 
thereof  or  have  any  responsibilities  or 
duties  to  act  for  such  holders  as  would  a 
trustee. 

Applicant  states  that  it  does  not 
believe  that  the  Act  ws  designed  to 
regulate  entities  such  as  Applicant.  All 
of  Applicant's  equity  securities  are 
represented  to  be  owned  by  a  parent 
company  which  is  not  an  investment 
company,  and  it  is  further  represented 
that  neither  its  structure  nor  its  mode  of 


operation  resembles  that  of  a  typical 

investment  company.  Applicant  states 
that  it  will  not  engage  in  a  general 
program  of  investment  but  will  serve  to 
raise  capital  for  N.V.  and  PLC.  The  only 
securities  it  will  publicly  offer  will  be 
ultimately  guaranteed  by  N.V.  and  PLC. 
Applicant  argues  that  since  the  debt  is 
to  be  sold  on  the  basis  of  the  credit  of 
N.V.  and  PLC  combined,  purchasers  of 
the  debt  will  look  ultimately  to  N.V.  and 
PLC  for  their  assurance  of  repayment. 
According  to  the  Applicant,  if  N.V.  or 
PLC  were  to  issue  the  debt  directly,  no 
question  would  arise  under  the  Act; 
consequently,  it  is  contended  that  there 
can  be  no  public  purpose  served  by 
applying  the  provisions  of  the  Act  to 
Applicant,  the  need  for  which  is  related 
to  certain  "legal  investment"  and  tax 
issues. 

Applicant  also  claims  that  it  meets  all 
the  eligibility  requirements  for 
exemption  from  all  the  provisions  of  the 
;\(:1  pursuant  to  the  proposed  revision  of 
Rule  6c-l  under  the  Act,  which  was 
introduced  for  public  comment  in 
Investment  Com.pany  Art  Release  No. 
12679  (September  22",  1982),  in  that 
connection.  Applicant  represents  that  it 
will  not  deal  or  trade  in  securities  or 
hold  securities  other  than  securities 
resulting  from  its  primary  purpose. 

Section  6(c]  of  the  .*\rt.  as  here 
pertinent,  authorizes  the  Commission  to 
grant  an  exemption  to  any  person  from 
the  provisions  of  the  Act  when  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  in\estors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

.Notice  is  further  given  that  any 
interested  person  may.  not  later  than 
December  13,  1982,  at  5:30  p.m.,  submit 
to  the  Commission  in  writing  a  request 
for  a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reason  for 
such  request,  and  the  issues,  if  any.  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary. 
Securities  and  Exchange  Commission. 
Washington.  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attorney- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  An 
order  disposing  of  the  application  will 
be  issued  as  of  course  following  said 
date  unless  the  Commission  thereafter 
orders  a  hearing  upon  request  or  upon 


its  own  motion.  Persons  who  request  a 
hearing  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  anv 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof. 

for  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
George  A.  Fitzsimmons, 
Secretary. 
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Self-Regulatory  Organizations:  Filing 
of  Proposed  Rule  Change  by  American 
Stock  Exchange,  inc. 

November  12.  1982. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  15  U.S.C.  78sfb)(l),  notice  is 
hereby  given  that  on  November  1, 1982, 
the  American  Stock  Exchange.  Inc. 
("Amex")  filed  with  the  Securities  and 
Exchange  Commission  the  proposed  rule 
change  as  described  herein.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

The  Amex  proposes  to  amend  Rule 
347  to  increase  the  exemptive  level  of 
reportable  gratuities  which  may  be 
given  to  any  one  employee  of  an  Amex 
member  or  member  organization  during 
a  calendar  year  from  $50  to  $100.  Rule 
347  presently  requires  a  member  or 
member  organization  which  gives  any 
compensalion  to  an  employee  of  another 
member  or  member  organization  or 
other  financial  concern  to  first  obtain 
the  written  consent  of  the  recipient's 
employer  and  to  file  written  notice  of 
such  consent  with  the  Exchange. 
.Acccording  to  the  Exchange,  the  purpose 
of  the  rule  is  to  protect  against  any 
improprieties  or  abuses  which  might 
arise  in  connection  with  the  giving  of 
gifts  to  such  employees  without  their 
employers'  knowledge.  Af  the  present 
time,  however,  gratuities  valued  af  S50 
or  less  in  total  given  to  any  one  person 
specified  in  Rule  347  during  the  calendar 
year  are  exempt  from  the  rule's  consent 
and  notice  requirement.  The  Amex  has 
indicated  that  several  member  firms 
have  requested  that  the  present 
exemptive  level  of  $50  be  raised  in  order 
to  ease  the  burden  of  adnniiuslrative 
paperwork  when  giving  small  gifts  to 
employees  of  a  member  or  member 
organization  during  the  holiday  season, 
in  accordance  with  the  custom  in  the 
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indnstry.  Tke  proposed  change  will  not. 
however,  afiect  the  dollar  value  of 
exempted  gratuities  ^ven  to  other 
persons  specified  in  Rule  347  (persons 
other  tliaa  an  empioyee  oi  a  member  or 
member  oi^gaiixzatioii).  in  addition. 
Amex  is  proposing  to  add  commodities 
brokers  and  dealers  to  tiie  group  of 
individuals  encompassed  by  the  Rule's 
gratuity  provision.  According  to  Amex, 
the  amendment  would  broaden  the 
scope  of  the  Rule,  in  light  of  the  recent 
developments  in  commodities  products 

Amex  states  that  the  statutory  basis 
for  the  proposed  rule  change  is  Sections 
6(b)(1)  and  6(b)(5)  of  the  Act.  in  that  it 
relates  to  the  administration  and 
enforcement  of  an  Exchange  rule  which 
is  desi^ied  to  prevent  fraudulent  acts 
and  practices  whicii  might  arise  in 
connection  with  the  giving  of  gifts  to 
employees  of  members  without  such 
member's  knowledge. 

In  order  to  assist  the  Commission  in 
determining  whether  to  approve  the 
proposed  rule  change  or  institute 
proceedings  to  determine  whether  the 
proposed  rule  change  should  be 
disapproved,  interested  persons  are 
invited  to  submit  nvritten  data,  views 
and  argiuneats  coDoeming  the 
submission  within  21  days  after  the  date 
of  publication  in  the  Federal  Register. 
Persons  desiring  to  make  %vhtten 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission. 
Securities  and  Exchange  Commission. 
450  5th  Street  NW^  Washington,  DC 
20549.  Reference  should  be  made  lo  File 
No.  SR-Amex-62-19. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  aH  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisioas  of  5 
U.S.C.  552.  wiD  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Roon^ 
450  5th  Street  N.W..  Washingtoa  D.C. 
Copies  of  the  Sling  for  inspection  and 
copying  at  the  principal  oftice  of  the 
above-mentiaaed  self -regulatory 
organization. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

George  A.  Fttzsimmona.  i 

Secretary.  ' 
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Self-Regutatory  Organization*, 
Proposed  Rule  CTiange  by  Stock 
Clearing  Corporation  of  PhilatfHphia 
Relating  to  SCCP  Trade  Guarantee  and 
Pre-Setttemert  Date  Marks  to  Market 

Pursuant  to  Section  19(b)(1)  of  die 
Securities  Exchange  Act  of  1934,  13 
U.S.C.  78s(bMl).  notice  is  hereby  given 
thdt  on  August  2a  1962,  Stock  Clearing 
Corporation  of  Philadelphia  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  L  II.  and  111  below, 
which  Items  have  been  prepared  by  the 
solf-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Over  the  past  severad  months  Stock 
Clearing  Corporation  of  Philadelphia 
(SCCP)  has  undertaken  a  reevaluation  of 
its  poliues  and  procedures  relating  to 
trade  guarantees  and  pre-settlement 
date  marks  to  markeL 

SCCP's  policy  has  been  to  guarantee 
as  of  trade  date  all  trades  executed  on 
the  Philadelphia  Stock  Exchange  except 
those  that  were  settled  ex-clearing  ("Z" 
trades).  To  support  this  trade  date 
guarantee.  SCCP  also  administered  a 
policy  of  mandatory  marking  to  market 
of  unsettled  trades.  In  the  era  of  high 
interest  rates,  SCCFs  practice  of 
requiring  participants  to  meet  marks  to 
market  prior  to  setdement  date  (and 
payment  from  their  customers)  was 
called  mto  question.  SCCP  management 
undertook  a  study  of  the  trade 
guarantee/mark-to-market  situation, 
which  included  polling  the  participants 
for  their  preferences  on  the  subject 

After  studying  various  options  such  as 
insurance  and  Letters  of  Credit  the   • 
Board  of  Directors  approved  the 
following  policy  regarding  trade 
guarantees  and  pre- settlement  date 
marks  to  market 

SCCP's  guarantee  of  trades  prior  to 
settlement  date  will  be  limited  to 
executions  provided  by  speciaUsts  on 
the  PHLX  floor,  recorded  m  an  SCCP 
margin  account  with  an  SCCP 
participant  as  the  contra  party  to  the 
trade.  Such  trades  will  be  guaranteed  to 
the  extent  of  1,000  shares  per  issue  in  a 
single  day  with  the  same  contra  side. 
SCCP  will  retain  its  right  to  mark  to 
market  pursuant  to  Rule  15,  but  will 
discontmue  its  current  practice  of 
mandatory  pre-settlement  date  marks  to 
market  on  C.\'S  trades. 


II.  Self-RegdLatocy  Orgamzation's 
Statenieat  of  Am  Purpose  of,  and 
Statutory  Baais  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  proposed  rule 
change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A).  [B],  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

.4.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

SCCP's  policy  of  guaranteeing  trades 
executed  on  the  Door  of  the  Philadelphia 
Stock  Exchange  was  formulated  in  order 
to  provide  a  safe  trading  environment, 
thus  attracting  business  to  this  regional 
exchange.  However,  with  the  higher 
interest  rates  of  the  last  few  years, 
SCCP  has  experienced  a  growing 
reluctance  on  the  part  of  some 
participants  to  meet  calls  for  pre- 
settlement  date  marks  to  market.  (In 
order  to  support  a  policy  of  guaranteeing 
trades  from  trade  date,  it  was  necessary 
for  SCCP  to  follow  the  practice  of 
marking  trades  from  trade  date  to 
minimize  the  exposure  to  market 
fluctuations.)  Thus,  the  policy  that  was 
designed  to  attract  business  to  the 
Philadelphia  Stock  Exchange  was,  in 
some  cases,  having  the  effect  of 
repelling  business,  especially  from  large 
retail  firms.  Conversely,  another  group 
of  participants,  namely,  specialists  on 
the  floor  of  the  Philadelphia  Stock 
Exchange,  was  quite  strong  in  its 
support  of  the  trade  date  guarantee  in 
that  it  provided  them  with  a  measure  of 
protection  in  dealing  with  members  of 
the  Philadelphia  Stock  Exchange  and 
Stock  Clearing  Corporation  of 
Philadelphia. 

These  two  different  viewpoints  were 
considered  in  the  policy  which  was 
formulated  and  set  forth  above.  The 
specialists  will  still  receive  the 
protection  of  SCCP's  trade  date 
guarantee  within  certain  parameters, 
while  large  retail  firms  will  not  under 
normal  circumstances,  be  called  upon  to 
meet  pre-settlement  date  marks  to 
market 

The  propoaed  rule  change  is 
consistent  with  the  provisions  of  Section 
17A(bK3KF}  of  the  Securibes  Exchange 
Act  of  1934  (the  Act]  in  assuring  the 
safeguarding  of  securities  and  funds 
which  are  in  SCCFs  control.  SCCP 
management  does  not  believe  it  is 
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prudent  to  continue  a  policy  of  unlimited 
guarantee  of  trades  from  trade  date  in 
the  absence  of  the  protective  measure  of 
marking  to  market  CNS  trades  from 
trade  date. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

SCCP  does  not  perceive  any  impact 
on  competition,  negative  or  positive, 
resulting  from  the  proposed  rule  change. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change 

SCCP  solicited  comments  on  the 
proposed  rule  change  in  SCCP/ 
PHILADEP  Member  Bulletin  No.  81-25. 
Copies  of  the  comments  received,  and  a 
summary  of  these  comments  are 
available  for  inspection  and  copying  as 
discussed  in  paragraph  IV,  below. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  [li) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will. 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing.  The 
Commission  is  particularly  concerned 
about  whether  the  proposal  is  consistent 
with  Section  17A(b)(3)(A)  of  the  Act 
which  provides,  among  other  things,  that 
a  clearing  agency  may  not  be  registered 
unless  it  is  organized  and  has  the 
capacity  tn  safeguard  securities  and 
funds  in  its  custody  or  control,  or  for 
which  it  is  responsible.  Thus,  the 
Commission  specifically  solicits 
comments  on  this  issue.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  DC. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 


may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  .\.W„  Washington,  DC. 
20549.  Copies  of  each  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulator>'  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  within  21  days  after  the 
date  of  this  publication. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  piirsiMnt  to  delegated 
authority. 

Dated:  November  15, 1982. 
George  A.  Filzsimmons. 
Secretary. 

|KR  Doc  82-33168  Filed  11-22-82;  8:45  am| 
BILUNQ  CODE  B010-01-M 

IRel.  No.  19243;  SR-CBOE-82-121 

Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  Chicago 
Board  Options  Exchange,  Inc. 

November  16.  1982. 

In  the  matter  of  Chicago  Board 
Options  Exchange,  Incorporated, 
LaSalle  at  Jackson.  Chicago,  IL  60604 
(SR-CBOE-B2-12). 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
■Act"),  15  U.SC.  7Bs(L)(l),  notice  is 
hereby  given  that  on  October  29, 1982, 
the  Chicago  Board  Options  Exchange, 
Incorporated  ("CBOE")  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  dtscnbed 
herein.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

The  proposed  rule  change  sets  forth  a 
revised  CBOE  policy  with  regard  to 
granting  position  limit  exemptions  under 
CBOE  Rule  4,11.  The  proposal  is 
predicated  on  the  recent  surge  in  option 
volume  and  open  interest  which  has 
resulted  in  a  significant  increase  in 
exemption  requests.  Among  other  things, 
the  revised  exemption  policy  specifies 
the  standards  go\erning  submission  of 
exemption  requests,  the  criteria  under 
which  requests  are  to  be  considered, 
and  the  procedures  for  reviewing  and 
approving  or  disapproving  the  requests. 

The  foregoing  change  has  become 
effective,  pursuant  to  Section  19ib)(3;(A) 
of  the  Act  and  subparagraph  (e)  rif  Rule 
19b-4  under  the  Act.  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 


action  is  necessary  or  appropriate  m  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change  within  21  days  after  the  date  of 
publication  in  the  Federal  Register 
Persons  desiring  to  make  wri!t(.'n 
comments  should  file  six  copies  thereof 
With  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  N.W.,  Washington  DC 
20549,  Reference  should  be  made  to  File 
No.  SR-CBOE-82-12. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 

authority. 

George  A.  Fitzsimmons, 

Secretary. 


IFR  Doc,  82-3207;  F!lt,d  11-22-82;  8:45  • 
BILLING  CODE   801O-01-M 


ol 


SMALL  BUSINESS  ADMINISTRATION 

IProposed  Ltcense  No  04/04-5214) 

Progressive  Funding.  Inc.;  Application 
for  a  License  to  Operate  as  a  Small 
Business  Investment  Company 

.An  appliralK.in  fur  a  hcense  to  operate 
as  a  small  business  mvestment  company 
under  the  provisions  of  section  SOlldj  of 
the  Small  Business  Investment  Act  of 
1958.  as  amended  (the  Act),  (15  U.S.C. 
661  et  seq  I.  has  been  filed  by 
Progressive  Funding,  Inc  (.Applicant), 
with  the  Small  Business  Administration 
(SBAl.  pursuani  to  13  CFR  107.102 
(1982). 

The  officers,  directors  and  sole 
sl.rireholder  of  the  Applicant  are  as 
follows; 
James  V.  Sullivan,  1276  Nottingham 

Drive.  Macon,  Georgia  31211. 
Lita  McC.  Sullivan,  1276  Nottingham 

Drive,  Macon,  Georgia  31211. 
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W.  Cari  Reynolds.  5637  Taylor  Terrace. 

Macon.  Georgia  31210. 
President,  Treasurer,  Director.  Suh; 

Shareiiolder. 
Vice  President  Director 
Secretary.  Director. 

The  Applicant  a  Florida  corporation 
with  its  principal  place  of  busine.ss  at 
920  S.  Ocean  Boulevard.  Palm  Beach, 
Florida  33480,  and  a  Branch  office  at 
1660  Waterville  Road.  Macon.  Georgia 
will  begin  operations  with  SSOaOOO  of 
paid-in  capital  and  paid-in  surplus 
derived  from  the  sale  of  500  shares  of 
common  stock. 

The  Applicant  will  conduct  its 
activities  prixaarily  in  the  States  of 
Florida  and  Georgia. 

Applicant  intends  to  provide 
assistance  to  qualified  socially  or 
economically  disadvantaged  small 
busioest  coocems. 

As  a  small  bostness  investment 
company  utda'  section  3<Jl(d)  of  the 
Act  the  Applicant  has  been  organized 
and  chartered  solely  for  the  purpose  of 
performing  the  functions  and  conducting 
the  activities  contemplated  under  the 
Small  Business  Investment  Act  of  1^8, 
as  amended,  from  time  to  time,  and  will 
provide  assistance  solely  to  small 
business  concerns  wiiich  will  contribute 
to  a  vreU-balanced  national  economy  by 
facilitating  ownership  in  such  concerns 
by  persons  whose  participation  in  the 
free  enterprise  system  is  hampered 
because  of  social  or  economic 
disadvantages.  I 

Matters  involved  in  SBA  » 
consideration  of  the  Applicant  include 
the  general  business  reputation  and 
character  at  tjie  proposed  owners  and 
management,  and  the  probability  of 
successful  operation  of  the  Applicant 
under  this  management,  including 
adequate  profitability  and  Hnancial 
soundness,  in  accordance  with  the  Ad 
and  the  SBA  Rules  and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  13  days  from  the 
date  of  publication  of  this  notice,  submit 
to  SBA  written  comments  on  the 
proposed  Applicant.  Any  such 
communication  should  be  addressed  to 
the  Deputy  Associate  Administrator  for 
Investment  Small  Business 
Administration,  1441  "L'  Street.  .\'  W., 
Washington.  D.C.  20416. 

A  copy  of  this  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  Palm  Beach,  Florida  and 
Macon.  Georgia. 

(Catalog  of  Federml  Domestic  Assistance 
Program  No.  M.Cni,  Small  Business 
Investment  Companies) 


JMI 


Uatfd;  Novemt>er  l«i.  T«2. 
Robert  G.  Lineberrj', 
Deputy  Associate  Administrator  fni 
Investment 

\VH  One  (B-rCBin  Rted  U-a-Itt  «:4.S  ami 
BILLING  COOC  tOK-ei-M 


DEPAflTMENT  OF  STATE 

[Public  Notice  8231 

Fishery  Conservation  and 
Management  Act  of  1976;  Appttcations 
for  Permits  to  Fish  Off  the  Coasts  of 
the  United  States 

The  Fishery  Conservation  and 
Management  Act  of  1976  [Pub.  L  94-265) 
as  amended  [the  "Act")  provides  that  no 
fishing  shall  be  conducted  by  foreign 
fishing  vessels  in  the  Fishery 
Conservation  Zone  of  the  United  States 
after  February  28,  1977,  except  in 
accordance  with  a  valid  and  applicable 
permit  issued  pursuant  to  Section  204  of 
the  Act. 

1  he  Act  also  reqiures  that  a  notice  of 
receipt  of  ail  applications  for  such 
permits,  a  summary  of  the  contents  ol 
such  applications,  and  the  names  of  the 
Regional  Fishery  Management  Councils 
that  receive  copies  of  these  applications 
be  published  in  the  Federal  Register. 

Individual  vessel  applications  for 
fishing  in  1982  have  been  received  from 
the  Governments  of  Japan.  Spain.  Italy. 
Portugal  and  the  German  Democratic 
Republic. 

If  additional  information  regarding 
any  applications  is  desired,  it  may  be 
obtained  from:  Permits  and  Regulations 
Division  [F/C\T7),  National  Marine 
Fisheries  Service,  Department  of 
Commerce,  Washington.  D.C.  20235, 
(Telephone:  [202]  634-7432). 

Dated:  Novemt)er  10,  1982. 
lames  .V  Storer, 

Director.  CX^ue  of  Fishrnfs  A**a:rs. 

Fishery  codes  and  designation  of 
regional  councils  which  review 
applications  for  individual  fisheries  are 

as  follows: 


Cod* 

Fmmy                    1 

ne^ontf  counol 

APS 

Ailanlt  34Mish«s  tnd  Sharks 

Mew  Er<gl»ntJ 

South 

AUankc.  Sud 
ot  Mexico. 
Caribbean 

3S* 

BBnng    Sa«    n)     Aja.pftar'    !«- 
landi    T'lwt     longjine    tna 

Nor^  PacAc 

CR8 

Grifc  OBnnfl  Sm) 

Mor»i  Pac*c 

OOA 

CmM  nf  MeH*> 

Norm  PacAc 

NWA'   . 

Ko^^i^-^o^  AU/intiC.      

New  En^and 

SM^ 

Saamoar*    GmuncXnn    (PacKic 

Ocean) 

Wes»Bfn  Pac»c 

SNA. 

9na»s  'awmq  Sea)...™ _... 

Norm  Pac«c 

Code 

woe — 

PBS  — 


f  Re^onal  council 


tHattmqton.  Oragan.  CaWomia     PacrtK 

Trawl 
Pac*c  BiHffsti  and  Stiarks  i^eslem  Pacftc 


Activity  codes  spiecify  categories  of 
fishing  operations  applied  for  are  as 

follows: 


Act'VTty  code 


Fishtng  operations 


1 Cslctang.  prooesHng.  and  cti*w<   siooon 

2 Processjr^g  and  other  support  only 

3 „.,.,  Otner  Support  onty 


Nation /vessel 
'>ame  vessel  t>iie 


Applicalion 
Mo 


Fishery 


ActrviTy 


japar^ 

'o*acfii  Marti. ' 

JA-82-O3e0 

KWA „ 

! 

large  stem 

' 

trawler 

'^eifti  Maru 

JA-82-067? 

3SA 

3 

cargoi 

fiOA, 

transport 

NW» 

vessel 

! 

SMI 
SNA 

•spam 

Pescanwo  Uno.     ■ 

SP -82 -0034 

NWA 

1i 

medium  stern 

!rav«tor 

Suemar  OoK. 

SP-62-01A3 

NMA^ 

M 

rr^ediuTR  stern 

trawtei 

Valle  de  Aaua. 

SP -82 -0102 

N*IK 

ii 

ade  trawlar 

taiv   Tortoretli  E  , 

iT-82-OCtl 

rwvA J 

1 

medium  stern 

Irawier 

jerman 

Democraiic 

Republic 

F   C   Weiskopt,  ■' 

GC  82-0030 

NWA..        ^ 

li 

stern  trawler/ 

' 

factory  aNp 

Peter  Nell.'alBm 

QC-e2-0022 

mwA 

1,2 

trawler 'factory 

sfiip 

Will.  Bredet,  ■ 

GC-fl2-0Q24 

IWA. 

\J 

stern  trawler' 

factory  ship 

Arnold  Sweig." 

GC-«2-00«6 

NWA 

1.2 

stetn  trawler/ 

lactory  sil^. 

Portugal   Santa 

PO-82-0016 

NWA -.. 

1,2 

Mara  Manueia, 

large  yjilnMtar 

This  lomt  venture  twiweari  t4ippon  Sutsan  Kan^ia  ltd  at 
Japan  and  Stnaon  Cannng  Co.  erospact  Hortmr  Uam. 
USA.  04669.  IS  tor  the  harvesting  of  1  000  mt  txitlarttsh  300 
mt  lakgo  «id  300  mt  wcKeral  tjetween  the  moniris  of 
Novemtwr  1 982  and  Man::h  1 983 

This  loint  irenture  t>e»ween  trie  German  Democratit  Re 
public  ami  MMIoni  Quv«y.  Praaaent  JwK  Trawiert  (Morth 
America)  Ltd,  PO  Box  1209,  Gloucester,  MassachuseT.s 
01930.  IS  lor  tw  I  — wialin)  and  pnKaaara  al  tOOOO  ml  a< 
mackerel  from  January  1al.  1983  to  March  31,  196:3 

KK  Dor   Hi-32ttRi  Piled  U-22-Ki  «,4S  nm| 
BIUJNQ  COOC  4T1«-e»-M 


OFFtCE  OF  UNJTEO  STATES  TRADE 
REPRESENTATIVE 

Government  Procurement; 
Amendment  of  OetenninatJon 
Regarding  Application  of  Agreement 

Section  1-104  of  Executive  Order 
12260  provides  that  the  United  States 
Trade  Representative  shall  determine. 
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from  time  to  time,  the  dollar  equivalent 
of  150,000  Special  Drawing  Right  units. 
Now,  therefore,  I,  William  E.  Brock, 
III,  United  States  Trade  Representative, 
in  conformity  with  the  provisions  of 
Executive  Order  12260,  do  hereby 
determine,  effective  Jaunary  1,  1983, 
that,  with  respect  to  the  Agreement  on 
Government  Procurement,  the  dollar 
equivalent  of  150.000  Special  Drawmg 
Right  units  is  $169,000.  This 
determination  may  be  m.idified  from 
time  to  time  as  appropiiaie 
VVilliani  E.  Brock  UI, 
United  Slates  Trade  Representative. 

[FR  Doc  82-11392  Filed  11-22-ai  a45  am) 
BILLING  CODE  3190-01-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Application  for  Recordation  of  Trade 
Name  "Combe  Incorporated" 

Applicahon  has  bern  filed  pursuant  to 
§  133,12.  Customs  Regulations  (19  CFH 
133.12),  for  the  recordation  ur.Lirr  section 
42  of  the  Act  of  July  5.  1946.  as  amencied 
fl5  L'.S.C.  11241.  of  the  trade  name 
Combe  Incorporated.  '  used  by  Combe 
Incorporated,  a  corporation  organized 
under  the  laws  (if  tiir  St.ite  of  Di^hiware. 


located  at  1101  Westchester  Avt^nue 
White  Plains,  New  York  10604 

The  application  slates  that  the  tr.iJe 
name  is  used  in  connection  with  the 
following  merchandise  manufactUi  ed  in 
several  foreign  countries;  Hair  (  oiiunig; 
toiletries;  cosmetics,  odor-destroy  mg 
insoles:  odor-destroying  hosier*':  demure 
ddhesives;  pharmaceutical  creri-is, 
ointments  and  lotions:  xetenn-irv 
medications  and  shrin^pous.  c^:"i  hair 
'are  products.  Various  fo:e  gn 
subsidiaries  are  authorized  to  use  the 
trade  na.me  Apprppniile  accompanying 
papers  were  "^ubmit'ed  with  the 
application. 

Before  final  action  is  taken  on  the 
applirati'in,  ronsidpraMon  v^''!  bp  g-ven 
to  any  rclevent  uaa   \:eub   i.i 
argurr.ents  sulmii'ted  in  writing  by  any 
person  m  opposition  to  the  recordation 
of  th's  trade  name.  Any  yuch  submission 
should  be  addressed  to  the 
Commissioner  of  Customs.  Elntry, 
Licensing  and  Restricted  Merchandise 
Branch,  Washington,  D.C.  20229.  in  time 
to  be  received  no  later  than  60  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

FOR  FURTHER  INFCRMAT»ON  CONTACT: 

Harrif  i  La:ie,  Entry,  Licensing  and 
Restnct^>d  Merchandise  Branch.  U.S. 
r.ustoms  Service,  1301  Constitution 


Avenue.  NW.,  Washington   DC.  20229 
1202-566-5765). 

Notice  of  the  action  !;ike'i  nn  the 
application  for  recordation  of  i'  is  'ra(ie 
name  will  be  published  in  the  Federal 
Register 

Ddl.'C    \f'\-crnh«>r  IF.   ■!'«i2 

Donald  W    Lewi;,. 

Director,  Entry  Proceduen  and  Penalties 
Division. 

IFF  Doc.  82-32115  Filed  11-22-82:  8:45  am] 

8ILLIWG  cone  i^/o-o^-^t 


Office  of  the  Secretary 

•Supplement  to  Department  Cwcuter.  PuDi*t 
Debt  Series— No  3 1  -82 


Treasury  Notes:  Series  Y- 
Interest  Rate 


'984: 


November  18.  1982. 

The  Secretary  announced  on 
November  17, 1982.  that  the  interest  rate 
on  the  notes  designated  Series  Y-1984, 
described  in  Department  Circular — 
Public  Debt  Series— No.  31-82  dated 
November  12, 1982,  will  be  9-7/8 
percent.  Interest  on  the  notes  will  be 
payable  at  the  rate  of  9-7/8  percent  per 
annum 
Gerald  .Mur})t  \ 
Acting  FisraJ  Assistant  Secretary. 

|FR  Doc  82  32135  Filed  11-2J-«E;  •■45  yml 
BILLING  CODE  4(10-40-M 
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Vol.  47,  No.  226 

Tuesday,  November  23,  1982 


This   section   of   the   FEDERAL   REGISTER 
contains  notices  of  meetKigs  published 
under  the   "Government   in   the   Sunshine 
Act"   (Pub.    L.    94-409)   5   use 
552b(e)(3) 


CONTENTS 
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I 
CIVIL  AERONAUTICS  BOARD 

Addition  to  the  November  18, 1982 
Meeting 

TIME  AND  date;  10  a.m.,  November  18, 
1982. 

place:  Room  1027  (open),  room  1012 
(closed),  1825  Connecticut  Avenue,  NVV  , 
Washington,  D.C.  20428. 

subject:  12a.  Reply  to  0MB  Comments 
on  Dockets  39932,  36294,  39504— Denied 
Boarding  Compensation;  Docket  40366 — 
Domestic  Baggage  Liability:  and  Docket 
38904— 2-year  Fitness  Rules.  (OGC) 

STATUS:  Open 

PERSON  TO  contact:  Phyllis  T.  Kaylor, 

The  Secretary. 

IS-lMr-s:  Filed  n-It--M  *Z2  am| 
BILUNG  CODE  6320-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10  a.m.,  Thursday. 
November  18,  1962. 

location:  Eighth  floor  conference  room, 
1111  18th  Street  N"W.,  Washington,  DC. 

STATUS:  Closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Statutory  Review  ' 

The  staff  and  the  Commission  discussed 
issues  related  to  statutory  review.  The 
Commission  voted  that  agency  business 
required  holding  this  meeting  without  the 
usual  notice  and  also  voted  to  close  the 
meeting. 

CONTACT  FOR  ADDITIONAL  INFORMATION: 

Sheldon  D.  Butts,  Office  of  the 
Secretary.  Room  342,  Westwood 


Towers,  5401  Westbard  Ave..  Bethesda. 
MD.  20207;  (301)  492-6800. 

S~lfiMJ-rt;  Kiied  ll-l<»-fl2;  3  52  pm| 
BILLINC  CODE  S35&-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  date:  10  a.m..  Wednesday. 
.November  24,  1982. 

LOCATION:  Eight  floor  conference  room, 
1111  :8th  Street  NW„  Washington,  D.C. 

STATUS:  Closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Stdtutory  Review 
The  staff  and  the  Commission  will  discuss 
issues  related  to  statutory  review. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary.  Room  342,  Westwood 
Towers,  5401  Westbard  Ave,,  Bethesda, 
Md.  20207,  (301)  492-6800. 

^•.•ia.i-^i  K.lfd  !l-!9-82,  J  53  pml 
BILLING  COOe  6355-01-M 


FEDERAL  COMMUNICATIONS  COMMISSION 

Deletion  of  .'\g»enda  Item  From 
November  18th  Closed  Meeting 
November  18.  1982. 

The  following  item  has  been  deleted 
dt  the  request  of  the  Office  of  the 
General  Coun.sol  from  the  list  of  agenda 
items  scheduled  for  consideration  at  the 
November  18, 1982  Closed  Meeting  and 
previously  listed  in  the  Commission's 
Notice  of  November  10.  1982. 

Agenda,  Item  No.,  and  Subject 

Hearing — 1 — Petition  for  Reconsideration  of 
Order  authorizing  transfer  (jf  control  in  the 
Westerville,  Ohio  comparative  renewal 
proceeding  (Docket  Nos.  82-282  and  82- 
28Jj. 
Issued  November  18,  1982 

William  J.  Tricarico, 

Secretary,  Federal  Communications 

Commission. 

[S-1688-82  Filed  n-19-M:  12:35  pml 
BILLING  COOE  8712-01-M 


FEDERAL  COMMUNICATIONS  COMMISSION 

Deletion  of  .Agenda  Item  From 
November  18th  Open  Meeting 


November  17, 1982. 

The  following  item  has  been  deleted 
at  the  request  of  the  Office  of 
Commissioner  Jones  from  the  list  of 
agenda  items  scheduled  for 
consideration  at  the  November  18, 1982 
Open  Meeting  and  previously  listed  in 
the  Commission's  Notice  of  November 
10, 1982. 

Agenda,  Item  No.,  and  Subject 

General — 1 — Title:  Implementation  of 
Recommendations  of  Advisory  Committee 
on  Alternative  Financing  for  Minority 
Opportunities  in  Telecommunications, 
Summary:  The  Commission  will  consider 
the  adoption  of  policy  statements, 
legislative  recommendations,  and 
associated  documents  relating  to 
implementation  of  various 
recommendations  contained  in  the  Final 
Report  of  the  .Advisory  Committee  on 
Alternative  Financing  for  Minority 
Opportunities  in  Telecommunications, 
adopted  in  May  1982. 
Issued:  November  18, 1982. 

William  ].  Tricarico, 

Secretary.  Federal  Communications 

Commission. 

[Si-ll>8!>-82  Filed  n-19-«2;  12;35  pm] 
BILLING  CODE  6712-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
TIME  AND  DATE:  10  a.m.,  Wednesday, 
December  1,  1982. 

PLACE:  Board  room,  sixth  floor,  1700  G 
Street,  N.W..  Washington,  D.C. 

STATUS:  Open  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Lockwood  (202-377- 

6679). 

MATTERS  TO  BE  CONSIDERED: 

Request  to  Purchase  Home  Office  Building — 
Catano  Federal  Savings  and  Loan 
Association  of  Puerto  Rico,  Catano,  Puerto 
Rico 

Investment  in  Office  Building— First  Western 
Federal  Savings  and  Loan  Association, 
Rapid  City,  South  Dakota 

Request  for  Extension  of  Time  to  Open  a 
Branch  Office— First  Federal  Savings  and 
Loan  Association  of  Lake  Worth,  Lake 
Worth.  Florida 

Supervisory  Merger  of — Guaranty  Trust 
Savings  and  Loan  Association,  Memphis, 
Tennessee  into  Home  Federal  Savings  and 
Loan  Association  of  Memphis,  Memphis, 
Tennessee 

Modification  of  Condition — Superior  Savings 
and  Loan  Association  (In  Organization), 
Los  Angeles,  California 


I)  Ml 
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Request  for  Kxtension  of  Time — Superior 

Savings  and  Loan  Association  (In 

Organization),  Los  Angeles.  California 
Full  Trust  Powers — Far  West  Federal  SavinKs 

and  Loan  Association,  Portland,  Oregon 
P^'OL-essing  of  .'\pplications 
Delegation  of  Authority  Reganiiuj  Ho!d:!-u 

Company  Acquisition  and  Deb! 
FSLIC  Insurance  Coverage  of  Loan  Payments 

Held  by  Loan  Servicers 
.Amendments  Relating  to  the  Organization 

Merger  and  .Acquisition  of  Interim  Sa\jnt;s 

.md  Loan  Associations 
Definition  of  Scheduled  Items.  .Amoi  tzation 

Methods  for  Discounts  and  Deferred  Fees: 

State  Concurrence  in  Tse  ot  Defe'ral 

Accounting 
Request  for  Moui.''ication  of  Insurance 

Condition — (Proposed)  Financial  Security 

Savings  and  Loan  .Association.  B(K;a  Raton. 

Florida 
Request  for  Commitment  to  Insure 

Accounts — People's  First  Financial  Savings 

and  Loan  .Association,  Panama  City. 

Florida 

(No.  79,  November  19, 1982] 

|S~i5Pi-fl;;Filpd  i'-itifl2  ;«pm| 
BILLING  CODE  6720-01- M 


FEDERAL  RESERVE  SYSTEM  (Boarif  .if 

Go\  .'rnor^j 

TIME  AND  DATE:  lO.jni     Monday, 
\o\  ember  29,  1982. 

PLACE:  20th  Street  dud  Constituiion 
.Avenue,  N.W..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 

.Assistant  tii  the  Board  \20Z]  45J-.1204 


Dated;  No'.ember  19   ;'W2. 
William  W.  Wiles, 

^t^rretary  of  the  Board. 

S-  ln>«-S.-?  fil.-d  :  1    i-l-a,'.  3.53  pm| 
BILLING  CODE  621(M)1-M 


LEGAL  SERVICES  CORPORATION 

.Meeting  of  the  .Aiioit  .md  .Appropriations 
Committee 

TIME  AND  date: 

2  pm.-.T  p. .'11.,  Sunday.  December  5.  1982. 
9  a.m.— 4  p.m    Monday.  December  6, 
1982. 

PLACE:  Cathedral  Hill  Hotel,  Mezzanine 
Level.  VanNess  and  Geary  Streets,  San 

Francisco,  C.A  94  KM 

STATUS  OF  MEETING,  i  V;  '  ■■ 
MATTERS  TO  BE  CONSIDERED: 

•  !983  Budget  Allocation  Issues 

•  Discussion  of  1984  Budget 

•  O'her  business 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Ai  :t    i  :  uy.  Office  of  the 

President  (202)  2~2--4t)40. 

Dated:  Noyfjmb'er  17,  1982. 
Clinton  Lyons, 

Actin^^  President. 
IS-18M-82  Kiled  11-13-at  »2]  rtiTil 

BILLING  coot   6f.-'0-35-M 


LEGAL  SERVICf  S  CORPORATION 

Meeting  ol  Speci.il  Coiriinnift-  on  Grants 
and  Contracts 

TIME  AND  DATE: 

9  a.m. -5  p.m.,  Saturday,  December  4, 

1982. 
9  ,!  ni  -Noon,  Sunday,  December  5, 1982. 

PLACE:  Cathedral  Hill  Hotel,  Mezzanine 
l.evei,  VanNess  and  Geary  Streets.  San 
Francisco.  CA  94109. 

STATUS  OF  MEETING:  Open. 


MATTERS  TO  BE  CONStOERED: 

•  ReLominendations  regarding  support 
options,  special  programs,  and  grant 
approaches  for  FY  TlHl 

•  Other  Business 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Ai  iM    1'  icy.  Office  of  the 
P'-esident  (202)  .:".:  4i>+). 

Dated:  .November  17.  1982. 
Clinton  Lyons, 

Acting  President. 

S-  it>M(.  ...  '  .12:9;22ani| 

HLIING  CODE  b820-35-M 

10 

NATIONAL  TRANSPORTATION  SAFFTV 
BOARD 

NM-82-;ai 

TIME  AND  DATE  9  a.m..  Tuesday, 
."Nint'inlier  JU,  1982. 
PLACE:  NTSB  Board  Room.  800 
Independence  Ave.,  S.W.,  Washington. 

nr  20,594. 

status:  Open.Q02 

MATTIRS  TO  BF  CONStOrRFD: 

I     iirrnjii  .'i^-ch'ii^r.i  nt'pon  Keeve 
Aleutian  Airways.  Inc..  Nihon  YS-11. 
N169RV.  King  Salmon,  Alaska.  February  ifi. 
1982 

2.  Reiowmendations  to  the  Federal 
Aviation  Administration  regarding  marking 
of  emergency  exit  handles  on  YS-11 
airplanes  and  the  adequacy  of  periodic 
review  of  passenger  briefing  cards  and  oral 
briefings. 

3.  Letter  to  Kellogg  Company  regarding  its 
Petition  for  Reconsideration  of  Probable 
Cause  of  Aircraft  Accident  involving  Avions 
Marcel  Dassault-Brequet  Aviation.  Falcon  10, 
N243K,  Miegs  Field,  Chicago.  Illinois.  January 
30. 1980. 

4.  tfnV?/ of  Aviation  Accident:  Nonfatal 
accident  near  Jacksonville.  Florida.  July  8. 
1981,  involving  N29312. 

CONTACT  PFRSON  "^OR  MORE 

INFORMATION;  h:;,;:„:.  ficD.ming  (202) 
382-6525. 

November  19. 1982. 

(S-1S9(MU  Filed  11-1'>-a2:  1:<M  pmj 
BILLING  CODE  4910-5»-M 
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Part  II 


Environmental 
Protection  Agency 

Leather  Tanning  and  Finishing  Industry 
Point  Source  Category;  Effluent 
Limitations  Guidelines,  Pretreatment 
Standards  and  New  Source  Peformance 
Standards;  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  425 

[WH-FRL  2231-51 


Leather  Tanning  and  Finishing 
Industry  Point  Source  Category; 
Effluent  Limitations  Guidelines, 
Preteatment  Standards  and  New 
Source  Performance  Standards 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMARY:  This  regulation  limits  the 
discharge  of  pollutants  into  navigable 
waters  and  into  publicly  owned 
treatment  works  by  existing  and  new 
sources  that  are  leather  tanning  and 
finishing  facilities.  The  Clean  Water  Act 
and  a  consent  decree  require  EPA  to 
issue  this  regulation. 

The  purpose  of  this  regulation  is  to 
specify  effluent  limitations  for  "best 
practicable  technology",  "best  available 
technology",  "best  conventional 
technology",  and  "new  source 
performance  standards"  for  direct 
dischargers  and  to  establish 
pcetreatment  standards  for  indirect 
dischargers. 

DATES:  In  accordance  with  40  CFR 
100.01  (45  FR  26048),  these  regulations 
will  be  considered  issued  for  purposes 
of  judicial  review  at  IflO  P.M.  Eastern 
time  on  (two  weeks  after  Federal 
Register  publication  date).  They  will 
become  ^iective  fanaary  6, 1983,  except 
sections  425.04  (bj  and  (c)  which  contain 
information  collection  requirements 
whicli  are  under  review  at  OMR  T^e 
compliance  date  for  Pretreatment 
Standards  for  Existing  Sources  (PSES)  is 
November  25, 1SB5. 

Uuder  Seclion  508(b)(1)  of  the  Clean 
Water  Act,  any  petition  for  judicial 
review  of  this  regulation  must  be  filed  in 
the  United  States  Court  of  Appeals 
within  90  days  after  the  regulation  is 
considered  issued  for  purposes  of 
judicial  review.  Under  Section  509(b)(2) 
of  the  Clean  Water  Act,  the  regulation 
may  not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  EP.A  to 
enforce  its  requirements. 
ADDRESSES:  Technical  information  may 
be  obtained  by  writing  to  Donald  F. 
Anderson.  Effluent  Guidelines  Division. 
(WH-552),  EPA.  401  M  Street,  S.W., 
Washington,  D.C.  20460  or  through 
calling  (202)  382-7189.  Economic 
information  may  be  obtained  from 
Joseph  V.  Yance,  Office  of  Analysis  and 
Evaluation  (WH-586),  at  the  same 
address,  or  through  calling  (202)  382- 
5379.  Three  weeks  after  the  date  of 


publication  of  thia  regulation  in  the 
Federal  Register,  the  Record,  including 
copies  of  the  development  document 
and  economic  analysis,  and  responaes 
to  public  comments  will  be  available  for 
public  review  in  EPA's  Public 
Information  Reference  Unit,  Room  2404 
(Rear]  (EPA  Library),  401  M  Street  SW.. 
Washington,  DC.  The  EPA  information 
regulation  (40  CFR  Part  2)  allovra  the 
Agency  to  charge  a  reasonable  fee  for 
copying.  Copies  of  the  development 
document  and  the  economic  analysis 
may  also  be  obtained  from  the  National 
Technical  Information  Service, 
Springfield,  Virginia  22161  (703/487- 
60001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Technical  information:  Donald  F. 
Anderson.  (202)  382-7189;  economic 
information:  Joseph  V.  Yance.  (202)  382- 
5379 

SUPPLEMENTARY  INFORMATION: 

Organization  of  this  Notice 

I.  Legal  .Authority. 

II.  Scope  of  this  Rulemaking. 

III  Summary  of  Legal  Background. 

IV  Prior  Regulations. 

V.  Methodology  and  Data  Gathering 
Efforts. 

VI.  Subcategorization  and  Water  Use. 
A.  Suhcategorization 

B  Water  L'se 

VII.  Summary  of  Promulgated  Regulations. 

A.  BPT 

B.  BAT 
CBCT 
D  NSPS 
E.  PSES 
F  PSNS 

Vm,  Costs  and  Economic  Impact. 

IX  Non-water  Quality  Environmental 
In^pacts 

X  Pollutants  and  Subcategories  No* 
Regulated. 

XI.  Best  Maaasenient  Practices. 
XIl  Upset  and  B\-pdss  Provisions. 
XIII.  Vananoes  and  Modifications. 

XIV  Relationship  to  NPDES  PermiU. 

XV  Public  Participation 

XVI.  Small  Business  Administration  (SB.\) 
Financial  Assistance. 

XVil.  List  of  Subjects  in  40  CFR  Part  425, 

XVIII  O.MB  Review 

XIX  .Appendices 

.A.  .Abbreviations,  Acronyms,  and  Other 

Terms  Used  in  This  Notice 
B.  To\!c  Pollutants  Excluded 

I.  Legal  Authority 

This  regulation  is  promulgated  under 
the  authority  of  Sections  301,  304,  306, 
307,  ,308  and  501  of  the  Clean  Water  Act 
(the  Federal  Water  Pollution  Control  Act 
Amendments  of  1972,  33  U,S,C.  1251  et 
seq..  as  amended  by  the  Clean  Water 
Act  of  1977  (Pub.  L  95-217)),  also  called 
the  "Act."  It  also  is  promulgated  in 
response  to  the  Settlement  Agreement  in 
Natural  Resources  Defense  Council.  Inc. 


v.  Train.  8  ERC  2120  (D.D.C.  1976), 
Modified.  12  ERC  1833  (D.D.C.  1979). 

n.  Scope  of  This  Rulemaking 

This  regulation  applies  to  the  leather 
tanning  and  finishing  point  source 
category  which  is  included  within  the 
Standard  Industrial  Cla6sification  (SIC) 
Major  Group  3100,  Leather  and  Leather 
Products.  That  part  of  the  industry 
covered  by  this  regulation  is  the 
subgroup  SIC  3111. 

The  regulation  promulgated  today 
establishes  effluent  limitations  and 
standards  to  control  specific  toxic, 
nonconventional  and  conventional 
pollutants  for  nine  subcategories  in  the 
leather  tanning  and  finishing  category: 
(1)  Hair  pulp,  chrome  tan,  retan-wet 
finish;  (2)  hair  save,  chrome  tan,  retan- 
wet  finish;  (3)  hair  save,  non-chrome 
tan,  retan-wet  finish;  (4)  retan-wet  finish 
(sides);  (5)  no  beamhouse;  (6)  through- 
tlie-blue;  (7)  shearling;  (8)  pigskin;  and 
(9)  retan-wet  finish  (splits). 

Best  practicable  control  technology 
currently  available  (BPT)  effluent 
limitations  are  established  for  all 
subcategories.  The  technology  basis  of 
the  BPT  limitations  is  biological 
treatment,  specifically  high  solids 
extended  aeration  activated  sludge.       " 
They  include  mass  based  limitations 
(kg/kkg  or  lb/1,000  lb  of  raw  material) 
for  one  toxic  pollutant  (total  chromium), 
and  four  conventional  pollutants  (BOD5. 
TSS,  oil  and  grease,  and  pH).  These  BPT 
mass  limitations  are  derived  utilizing 
subcategory  median  water  use  ratios 
and  BPT  effluent  concentrations 
described  later  in  appropriate  sections 
of  this  preamble,  and  variability  factors 
described  in  the  Development 
Document. 

BAT  and  BCT  limitations  also  are 
established  for  all  nine  subcategories  in 
the  leather  tanning  and  finishing  point 
source  category.  For  this  regulation  the 
technology  basis  of  and  mass  based 
effluent  limitations  for  BCT  and  BAT  are 
the  same  as  the  promulgated  BPT 
limitations.  The  BCT  effluent  limitations 
control  four  conventional  pollutants 
(BOD,  TSS,  oil  and  grease,  and  pH).  The 
BAT  limitations  control  one  toxic 
pollutant  total  chromium. 

NSPS  are  mass  based  and  are 
established  for  all  nine  subcategories 
and  limit  one  toxic  pollutant  (total 
chromium),  and  four  conventional 
pollutants  (BOD,  TSS,  oil  and  grease, 
and  pH).  NSPS  are  based  on  the  same 
tedinology  and  effluent  concentrations 
and  tlie  same  variability  factors  as  BAT. 
but  the  mass  based  hmitations  for  NSPS 
are  different  from  those  for  BAT 
because  the  NSPS  limitation^are  based 
on  reduced  water  use. 
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Finally,  this  regulation  establishes 
categorical  pretreatment  standards  for 
one  toxic  pollutant,  total  chromium,  for 
all  subcategories.  These  standards  are 
concentration  based  and  apply  to 
existing  and  new  source  indirect 
dischargers.  The  categorical 
pretreatment  standards  for  total 
chromium  contained  in  this  regulation 
do  not  apply  to  indirect  dischargers  in 
subcategory  1  processing  less  than  275 
hides  per  day,  in  subcategory  3 
processing  less  than  350  hides  per  day 
or  in  subcategory  9  processing  less  than 
3600  splits  per  day.  Categorical 
pretreatment  standards  also  are 
established  for  the  control  of  sulfides  in 
subcategories  1,  2,  3,  6,  and  8  where 
unhairing  operations  are  included. 
However,  this  regulation  includes  a 
provision  which  allows  the  POTW  to 
certify  that  discharge  of  sulfide  from  a 
particular  facility  does  not  interfere  with 
its  treatment  works.  If  this  certification 
is  made  and  EPA  determines  that  the 
submission  is  adequate,  it  will  publish  a 
notice  in  the  Federal  Register  identifying 
those  facilities  to  which  the  sulfide 
pretreatment  standard  would  not  apply. 

Finally,  the  Agency  is  adopting  a  new 
format  to  make  the  regulations  more 
readily  usable  and  understood  by 
regulating  authorities,  the  industry,  and 
the  public. 

III.  Summary  of  Legal  Background 

The  Federal  Water  Pollution  Control 
Act  Amendments  of  1972  established  a 
comprehensive  program  to  "restore  and 
maintain  the  chemical,  physical  and 
biological  integrity  of  the  Nation's 
waters"  [Section  101(a)).  To  implement 
the  Act,  EPA  was  required  to  issue 
effluent  limitations  guidelines, 
pretreatment  standards  and  new  source 
performance  standards  for  industrial 
dischargers. 

The  Act  included  a  timetable  for 
issuing  these  standards.  However,  EPA 
was  unable  to  meet  many  of  the 
deadlines  and,  as  a  result,  in  1976.  it  was 
sued  by  several  environmental  groups. 
In  settling  this  lawsuit,  EPA  and  the 
plaintiffs  executed  a  court-approved 
"Settlement  Agreement."  This 
Agreement  required  EPA  to  develop  a 
program  and  adhere  to  a  schedule  in 
promulgating  effluent  limitations 
guidelines  and  pretreatment  standards 
for  65  "priority"  pollutants  and  classes 
of  pollutants,  for  21  major  industries. 
[See  Natural  Resources  Defense 
Council,  Inc.  v.  Train,  8  ERC  2120 
(D.D.C.  1976),  modified.  12  ERC  1833 
(D.D.C.  1979)]. 

Many  of  the  basic  elements  of  this 
Settlement  Agreement  were 
incorporated  info  the  Clean  Water  Act 
of  1977  ["the  Act").  Like  the  Settlement 


Agreement,  the  Act  stressed  control  of 
the  65  classes  of  toxic  pollutants.  In 
addition,  to  strengthen  the  toxic  control 
program.  Section  304(e)  of  the  Act 
authorizes  the  Administrator  to 
prescribe  "best  management  practices" 
(BMP)  to  prevent  the  release  of  toxic 
and  hazardous  pollutants  from  plant  site 
runoff,  spillage  or  leaks,  sludge  or  waste 
disposal  and  drainage  from  raw  material 
storage  associated  with,  or  ancillary  to, 
the  manufacturing  or  treatment  process. 

Under  the  Act,  the  EPA  program  is  to 
set  a  number  of  different  kinds  of 
effluent  limitations.  These  are  discussed 
in  detail  in  the  proposed  regulation  and 
development  document.  The  following  is 
a  brief  summary: 

7.  Best  Practicable  Control 
Technology  Currently  A  vailablp  (BPT). 
BPT  limitations  generally  are  based  on 
the  average  of  the  best  existing 
performance  et  plants  of  various  sizes, 
ages  and  unit  processes  within  the 
industry  or  subcategory.  In  establishing 
BPT  limitations,  the  Agency  considers 
the  total  cost  of  applying  the  technology 
in  relation  to  the  effluent  reduction 
derived,  the  age  of  equipment  and 
facilities  involved,  the  process 
employed,  the  engineering  aspects  of  the 
control  technologies,  process  changes 
and  nonwater-qualify  pn\ironmenta! 
impacts  (including  energy  requirements). 
The  total  cost  of  applying  the  technology 
is  balanced  against  the  effluent 
reduction. 

2.  Best  AvaHahle  Technology 
Economically  Achievable  (BAT)  BAT 
limitations,  in  general,  represent  the  best 
existing  performance  in  the  industrial 
subcategory  or  category.  The  Act 
establishes  B.AT  as  the  principal 
national  means  of  controlling  the  direct 
discharge  of  toxic  and  nonconventional 
pollutants  to  navigable  waters.  In 
arriving  at  BAT,  the  Agency  considers 
the  age  of  the  equipment  and  facilities 
involved,  the  process  employed,  the 
engineering  aspects  of  the  control 
technologies,  process  changes,  the  cost 
of  achieving  such  effluent  reduction  and 
nonwater-quality  environmental 
impacts.  The  .'Administrator  retains 
considerable  discretion  in  assigning  the 
weight  to  be  accorded  these  factors. 

3.  Best  Conventional  Pollutant  Control 
Technology  (BCTj.  The  1977 
Amendments  added  Section  301(b)(2)(E) 
to  the  Act  establishing  "best 
conventional  pollutant  control 
technology"  (BCT)  for  discharges  of 
conventional  pollutants  from  existing 
industrial  point  sources.  Conventional 
pollutants  are  those  defined  in  Section 
304(a)(4)  [biochemical  oxygen 
demanding  pollutants  (e.g.,  BOD5).  total 
suspended  soUds  (TSS),  fecal  coliform 
and  pH]  and  any  additional  pollutants 


defined  by  the  Administrator  as 
"conventional,"  i.e.,  oil  and  grease  (See 
44  P'R  44501:  July  30.  1979) 

BCT  is  not  an  additional  limitation  but 
replaces  BAT  for  the  control  of 
conventional  pollutants.  In  addition  to 
other  factors  specified  in  section 
304(b)(4)(B),  the  Act  requires  that  BCT 
limitations  be  assessed  in  light  of  h  tv\o 
part  "cost-reasonableness"  test. 
American  Paper  Institute  v  EPA.  660 
F.2d954  {4th  Cir  1981).  The  first  test 
compares  the  cost  for  private  industry 
!o  reduce  its  conventional  pollutants 
with  the  cost  to  publicly  owned 
treatment  works  (POTW's)  for  similar 
levels  of  reduction  in  their  discharge  of 
these  pollutants.  The  second  test 
examines  the  cost-efiectiveness  of 
additional  industrial  treatment  beyond 
BPT.  EPA  must  find  that  limitations  are 
"reasonable"  under  both  tests  before 
establishing  them  as  BCT.  In  no  case 
may  BCT  be  less  stringent  than  BPT. 

EPA  published  its  methodology  for 
carrying  out  the  BCT  analysis  on  August 
29,  1979  |44  FR  50732).  In  the  case 
mentioned  above,  the  Court  of  Appeals 
ordered  EPA  to  correct  data  errors 
underlying  EP.'\'8  calculation  of  the  first 
test,  and  to  apply  the  second  cost  test. 
(EPA  had  argued  that  a  second  cost  test 
was  not  required  )  The  Agency  has 
corrected  data  errors  and  applied  a 
second  cost  test.  A  revised  BCT 
methodolocy  was  proposed  in  the 
Federal  Register  on  October  29,  1982  (47 
FR  49176). 

EPA  identified  no  economically 
achievable  technologj'  beyond  BPT 
(biological  treatment]  capable  of 
removing  significant  amounts  of 
conventional  pollutants  from  leather 
tanning  and  finishing  wastewaters. 
Therefore,  BCT  is  being  set  equal  to 
BPT,  and  is  not  subject  to  the  "cost- 
reasonableness"  test. 

4.  New  Source  Perfonnance  Standards 
(NSPSJ.  NSPS  are  based  on  the  best 
available  demonstrated  technology. 
New  plants  have  the  opportunity  and 
are  required  to  install  the  best  and  most 
efficient  production  processes  and 
wastewater  treatment  technologies. 

5.  Pretreatment  Standards  for  Existing 
Sources  (l\SESi  PSES  are  designed  to 
control  the  discharge  of  pollutants  that 
pass  through,  interfere  with,  or  are 
olhervknse  incompatible  with  the 
operation  of  a  publicly  owned  treatment 
works  (TOTW],  They  must  be  Bchieved 
within  three  years  of  promulgation.  The 
Clean  Water  Act  of  1977  requires 
pretreatment  for  pollutants  that  pass 
through  the  POTWs  in  amounts  that 
would  \  inlate  direct  discharger  efflut  nt 
limitations  or  interfere  with  the  POTVN's 
treatment  process  or  rhnsen  sludge 
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disposal  '~>**'~<  The  ie^siadve  history 
of  the  1977  Act  indicates  that 
pretreatment  standanls  are  to  be 
techBoloBy-baaed  anaJogous  to  the  best 
available  tecfaaology.  EPA  has  generaily 
detenniaed  tiut  ihen  ia  pass  through  of 
pollutants  if  the  percent  of  pollutants 
removed  bf  a  weika|ieratied  POTW 
achieving  amanlin  treatmeat  is  less 
than  the  peraent  removed  by  the  BAT 
model  toeatHBit  system.  The  general 
[III  III  ■>■!  Ill  regaiatiaaa.  mdndi  served 
as  the  fraasewofk  ior  the  categorical 
pretreataaeBl  regiilshnni.  are  found  at  40 
CFR  Part  4«3  (43  FR  27736  Qane  26, 
1978): «  fS  MBZ  Oaimiy  28. 1381]]. 
6.  PntTBOtrnKOt  Slaadarh  for  Nen 
Sources  (FSNSJ.  like  PSES.  PSNS 
control  the  ■'*^"^"Br  of  polhitants  to 
POTWs  that  pass  throogh.  interfere 
with,  or  are  utheiwiae'  iaoonqiatible  with 
the  operatioB  of  POTWt.  PSMS  are 
issued  at  the  mne  tine  as  NSPS.  New 
indirect  iWhsupiii  like  new  direct 
dischaiigen.  have  the  opportunity  to 
inoofponle  the  best  available 
demonstrated  tecfnologies.  The  Agency 
considen  the  saaae  faUors  in 
promulgativg  PShS  aa  it  conaiders  in 
pronnlgBtii^  PSES. 


IV.  Pinn  RB^tilSufyDS 

EPA  pwialgsted  fiPT.  BAT.  NSPS. 
and  PSNS  for  the  Leather  Tanning  and 
Finishing  VodA  Source  Category  on 
April  9,  lii74  (30  FK  12856;  40  CFR  Part 
42S.  Safaparts  Ar-F).  The  Tanoen' 
Council  of  America  (TCA)  challenged 
these  regulations,  and  the  US.  Court  of 
Appeals  for  die  Fourth  Circuit  left  BAT 
and  PSNS  ondisturbed,  but  remanded 
the  BPT  and  NSPS  regulations  for 
several  reaaons  (see  Tannera '  Council  of 
America  vs  Train,  540  F.2d,1188  I4th  Cir. 
1976.]).  EPA  promulgated  pretreatmenf 
standards  for  existing  aouroes  (PSES) 
within  the  Leather  Tanning  and 
Finishing  Point  Source  Category  on 
March  23. 1977  (42  FR  15696;  M  CFR  Part 
425.  Subparts  A-G).  These  regulations 
established  general  pretreatment 
prohibitions  and  specific  pH  standards 
for  indirect  dischargers.  These  PSES 
regulations  were  not  challenged  and  are 
currently  in  effect 

Previously  promulgated  best 
practicable  oontrol  technology  currently 
available  (BPT]  and  best  available 
technology  eoonomiGally  achievable 
(BAT]  limitations,  new  source 
perionaanoe  standards  (NSPS), 
pretreatment  standards  for  existing 
sources  (PSES]  and  pretreatment 
standards  for  new  sources  (PSNS)  are 
superseded  by  this  regulation.  This 
regalahoB  also  establishes  best 
convcattoaai  pollutant  control 
technology  limitations  (BCT). 


On  July  2.  1979  (44  FR  38746),  EPA 
proposed  BPT.  BAT.  BCT.  NSPS.  PSNS. 
and  PSES  regulations.  EPA  accepted 
comments  on  the  proposed  regulations 
until  April  10. 198a  In  their  comments 
on  the  proposed  regulations,  the  leather 
tanning  industry  claimed  that  the  data 
and  other  supporting  record  material 
relied  upon  by  EPA  in  proposing  these 
regulations  contained  a  large  number  of 
errors.  The  Agency  has  responded  by 
not  only  completely  reviewing  the  entire 
data  base  and  all  dociunentatiao 
supporting  this  rulemaking,  but  also  by 
conducting  a  program  to  acquire 
supplemental  data  during  and  after  the 
comment  period. 

In  the  Federal  Register  for  June  2. 1962 
(47  FR  23958).  EPA  made  available  for 
pubUc  review  and  comment 
supplementary  technical  and  economic 
data  and  related  documentation 
received  afto-  proposal  of  the 
regulations.  The  Agency  also 
summarixed  the  preliminary  findings  of 
how  these  supplementary  record 
materials  might  influence  final 
rulemaking. 

V.  Methodology  and  Data  Gathering 

Efforts 

The  meLhodoiogy  and  data  gathering 
efforts  used  in  developing  the  proposed 
reguLation  were  discussed  in  the 
preamble  to  the  proposal  (44  FR  38749- 
38751.  July  2, 1979).  The  notice  of 
availablity  of  supplementary  record 
materials  (47  FR  23958.  June  2.  1962]  also 
discussed  data  gathering  and  review 
efforts.  In  summary,  before  publishing 
the  proposed  regulation  in  1979,  the 
Agency  conducted  a  data  collection. 
analytical  screening,  and  analytical 
verification  program  for  the  leather 
tanning  and  finishing  industry.  This 
program  stressed  the  acquisition  of  data 
on  the  presence  and  treatability  of  the 
65  toxic  poUutants  and  classes  of  toxic 
pollutants  discussed  previously.  Tbe  65 
toxic  pollutants  and  classes  of 
pollut<ints  potentially  includes 
thousands  of  specific  pollutants.  EPA 
selected  129  specific  toxic  pollutants  for 
study  in  this  rulemaking  and  other 
industry  rulemakings.  (Analytical 
methods  are  discussed  in  Sampling  and 
Analysis  Procedures  for  Screening  of 
Industrial  Effluents  for  Priority 
Pollutants  (U.S.  EPA  April  1977)).  Based 
on  the  results  of  that  program.  ElPA 
identified  several  distinct  treatment 
technologies,  including  both  end-of-pipe 
and  in-plant  technologies,  that  are  or 
can  be  used  to  treat  leather  tanning  and 
finishing  industry  wastewaters. 

For  each  of  these  technologies,  the 
Agency  (i)  compiled  and  analyzed 
historical  and  newly-generated  data  on 
effluent  quality,  (ii)  identified  its 


reliabilities  and  constraints,  (iii) 
considered  the  noowater  quality 
impacts  (including  impacts  on  air 
quality,  solid  waste  generation  and 
energy  requirements),  and  (iv)  estimated 
the  costs  and  economic  impacts  of 
applying  it  as  a  treatment  and  oontrol 
system.  Costs  and  economic  impacts  of 
the  technolagy  opticms  considered  are 
discussed  in  detail  in  Economic  Impact 
.\nalysi»  of  Effluent  Limitations  and 
Standards  for  the  Leather  Tanning  and 
Finishing  Industry  (EPA  440/11-82-001. 
November  19BZ).  A  more  oompiete 
description  of  the  Agency's  study 
methodology,  data  gathering  efforts  and 
analytical  procedures  supporting  the 
regulatioa  can  be  found  in  the  FinaJ 
Development  Docament  for  Effluent 
Limitations  Guidelines  New  Source 
Performance  Standards  and 
Pretreatment  Standards  for  the  Leather 
Tanning  and  Finishing  Industry  Point 
Source  Category  ^A  440/ll-«2-0ia 
November  19B2). 

VL  SubcategorizatioB  and  Water  Use 

.4.  Subcategorization.  In  1979.  the 
Agency  proposed  seven  subcategories 
for  the  leather  tanning  and  finishing 
industry  oo  the  basis  of  hide  or  skin 
type,  and  prooeas  employed.  The  seven 
subcategories  were  as  follows: 

1.  Hair  Pulp,  Chrome  Tan,  Retan-Wet 
Finish 

2.  Hair  Save.  Chrome  Tan.  Retan-Wet 
Finish 

3.  Hair  Save  or  Pulp,  Non-Chrome 
Tan.  Retan-Wet  Fmish 

4.  Retan-Wet  Fmish 

5.  No  Beamhouse 

6.  Throu^The-Biue 

7.  Shearling 

Upon  further  review  of  the  industry 
and  in  response  to  public  comment.  EPA 
is  establishing  two  additional 
subcategories,  pigskins  (subcategory  6J 
and  retan-wet-flnish-splits  (subcategory 
9).  In  the  1979  proposal,  the  processing 
of  pigskins  was  included  in  subcategory 
1.  However,  the  nature  of  pigskin  is 
different  from  that  of  cattlehide  (the 
predominant  raw  material  in 
subcategory  1),  and  the  subprocesses 
utilized  to  produce  finished  leather  are 
different  Given  proper  water 
conservation  and  recycle  and  reuse 
techniques,  the  processing  of  pigskins 
results  in  difiierent  water  use  and 
pollutant  loads  from  the  processing  of 
cattlehides.  Accordingly,  a  separate 
subcategory,  pigskins  (subcategory  8), 
was  required.  In  the  1979  proposal,  the 
retanning  and  wet  finishing  of  splits  was 
included  in  subcategory  4.  However,  a 
split  is  a  different  raw  material  than 
grain  sides,  and  the  subprocesses 
utilized  to  produce  finished  leather  are 
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different  Given  proper  water 
conservation  and  reuse  and  recycle 
techniques,  the  retan-wet  finishing  of 
splits  results  in  different  water  use  and 
pollutant  loads  from  the  processing  of 
grain  sides.  Accordingly,  a  separate 
subcategory,  retan-wet  finish-sphts 
(subcategor>'  9),  was  added.  These  two 
new  subcategories  were  discussed  in  the 
|une  2. 1982  notice  of  availabiHty. 

Subcategorization  in  this  industry  is 
based  primarily  upon  the  raw  materials 
and  the  three  major  groups  of 
subprocesses  utilized  at  a  plant 
(beamhouse  [hair  removal),  tanyard 
(tanning]  and  retan-wet  finish  [further 
tanning,  coloring,  oil  replenishment, 
surface  coating]).  These  factors  have  the 
most  significant  influence  on  water  use 
and  pollutant  generation.  These  two 
factors  are  interdependent  because  the 
subprocesses  utilized  depend  upon  the 
nature  of  the  raw  materials  and  their 
state  of  preprocessing.  For  example, 
cattlehides  to  be  processed  into  "crust 
leather  (largely  finished  leather,  except 
for  any  special  surface  coating  or  color) 
require  all  three  major  groups  of 
subprocesses:  (1)  Hair  removal  [hair 
dissolving  or  pulping).  (2)  tanning *vilh 
trivalent  chromium,  and  (3)  retanning, 
coloring,  oil  replenishment  (fatliquoring). 
and  surface  coating  (subcategory  one). 
Cattlehides  and  sheepskins  without  hair 
(woolj  and  acid  preserved  (pickled) 
require  only  chromium  tanning, 
retanning,  and  wet  finishing 
(subcategory  five).  Pigskins  require 
some  hair  (stubble)  removal,  chroniium 
tanning,  retanning,  and  wet  finishing 
(subcategory  8). 

Subcategorization  in  this  industry  is 
incidentally  related  to  the  final  produi;ls 
produced  because  as  a  result  of  the 
subcategorization  factors  i.e  .  the  raw 
materials  and  subprocesses  used,  there 
is  a  typical  mix  of  final  product.s  for 
each  subcategory.  For  example, 
predominant  final  products  are  shue 
uppers,  upholstery  and  garn.ent  leather 
for  subcategory  one;  lhe\  are  shoe 
uppers,  (cattlehides)  garments,  work 
gloves,  and  linii^g  material  for 
subcategory  five;  and  shoe  uppers 
(suede  or  grain)  and  work  gloves  for 
subcategory  8. 

Commenters  suggested  that  I  he 
.Agency  also  should  base 
subcategorization  upon  the  quality  of 
final  products  produced.  The  qualify  of 
final  products  is  related  both  to 
quantitative  and  qualitative  measures. 
Quantitative  measures  include  standard 
tests  utilized  in  industry  laboratories  by 
tanners  and  buyers  (e.g..  shoe 
manufacturers)  to  determine  leather 
properties  germane  to  their  intended 
ase.  For  example,  determinations  of  the 


percent  of  chromium  content  by  weight, 
the  "boil"  test  and  other  tests  of 
mechanical  properties,  provide 
standardized  bases  for  determining 
whether  final  leather  products  are 
acceptable  for  their  intended  use.  The 
qualitative  measures  of  final  product 
quality  are  subjective  factors,  such  as 
the  "feel"  of  leathers.  The  Agency  has 
not  used  either  the  quantitative  or 
qualitative  measures  of  final  product 
quality  as  a  basis  for  subcategorization 
because  industry  has  not  produced  any 
data  and,  as  discussed  below,  the 
Agency  does  not  have  any  data  showing 
a  correlation  between  water  used  and 
pollutants  discharged,  and  final  product 
quality.  Furthermore,  the  Agency  feels 
that  it  would  be  difficult  if  not 
impossible  to  quantify  the  subjective 
and  variable  qualitative  measures  of 
final  product  quality,  such  as  the  "feel" 
of  leathers,  and  thai  such  data  would  be 
mipossible  to  procure.  The  data  utilized 
by  the  Agency  does,  however,  represent 
leather  products  of  comm.ercially  salable 
qualities. 

B.  Water  Use.  The  tw  o  pri.T:ar\ 
subcategorization  factors,  the  nature  of 
the  raw  materials  and  the  subprocesses 
utilized  to  produce  a  product,  impact 
upon  the  volume  of  water  needed  for 
pn.icessing  (water  u.^^e),  Therefure.  the 
.•\gency  has  calculated  tjpicai  water  use 
ratios  (gallons  of  water  per  pound  of 
raw  material  processed)  for  each 
subcategory. 

In  1979,  the  Agency  proposed  to  u.se 
an  average  subcategory'  value,  based 
upon  individual  data  points,  in  order  to 
determine  water  use  for  each 
subcategory.  In  response  to  commenters' 
( oncerns  over  the  highly  variable  nature 
of  the  data,  the  Agency,  in  its  June  2 
1982  notice  of  availability,  applied  a 
different  methodology.  First,  KP.\ 
(:{)mputcd  the  arithmetic  mean  of  every 
facility's  data.  Subcategory  water  use 
uas  then  determined  by  using  the 
median  value  of  the  mean  plant  values 
for  each  subcategory.  The  Agency 
believes  that  th.s  methodology  provides 
the  most  reasonable  measurement  of 
typical  water  use  for  each  subcategory. 
This  method  gives  equal  weight  to  each 
facility's  data,  and  p.-ovides  a  better 
estimate  of  central  tendency  since  the 
median  is  less  sensitive  to  e.xtreme 
values  in  the  data  than  the  mean.  The 
median  water  use  ratios  for  plants  in 
each  of  the  subcategories  are  presented 
in  Table  1,  together  with  the  total 
number  of  plants  included  m  the  data 
base  and  the  number  of  plants -operating 
below  the  median  water  use.  The  BPT, 
BCT,  and  BAT  mass  based  effluent 
limitations  were  derived  using  the 
median  water  ratios  identified  for  each 


subcategory   Reduced  water  use  was 
not  used  in  deriving  BAT  mass  based 
effluent  limitations  because  the  BAT 
Option  1  included  BPT  in  plant  and  end- 
of  p!f>e  technology.  Water  use  reduction 
ivas  incorporated  into  mass  based 
effluent  limitations  for  the  tun  B.M 
options  which  were  not  selected.  I'SES 
are  concentration  based  rather  than 
mass  based,  and  therefore  median  water 
use  ratios  are  not  a  part  of  ["SF^. 

Table  i 
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Reduced  flow  ratios  for  new  sources 
in  eight  of  the  nine  subcategories  were 
established  by  the  Agency,  A  reduced 
water  use  ratio  was  not  identified  in 
subcategory  7  because  representative 
and  verifiable  data  was  available  from 
only  one  plant  New  soui  ces  can  select 
very  efficient  processing  methods  and 
equipment  which  achieve  further  water 
use  reductions  identified  for  the  eight 
subcategories.  The  Agency  looked  at  all 
plants  below  the  median  and  chose  the 
flow  ratio  for  the  plant  which 
demonstrated  the  most  efficient 
processing  methods  available  to  new 
sources. 

At  least  one  plant  in  every 
subcategory  has  demonstrated  these 
new  source  How  ratios.  Table  2  presents 
a  summary  of  fiow  ratios  achievable  by 
new  sources.  The  number  of  plants 
achieving  these  ratios  also  are 
presented.  These  new  source  water  use 
ratios  were  used  in  deriving  the  mass 
based  NSPS  effluent  limitations. 
However,  as  for  PSES,  these  water  use 
ratios  were  not  used  for  the 
concentration  based  PSNS  limitations. 

Table  2 
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Table  2— Continued 

SiftcategofV 

New 

soiir<» 

flow  ratio 

(gallon 

par 
pound) 

Number 
of  plants 
m  data 
based 
achieving 
ftow  ratio 

9 

2.5  1                 2 

In  response  to  the  notice  of 
availability,  several  commenters 
expressed  serious  concerns  regarding 
the  lack  of  homogeneity  in  raw 
materials,  processing  methods,  and  final 
product  mix  within  subcategories  as 
these  relate  to  the  validity  and 
achievability  of  water  use  ratios  for 
existing  and  new  sources.  The  Agency 
again  reviewed,  and  revised  where 
appropriate,  the  data  presented  in  the 
June  2, 1982  Federal  Register  (see  47  FR 
23959)  underlying  the  median  and 
reduced  water  use  ratios  for  all 
subcategories. 

In  reviewing  the  water  use  (and 
wastewater  pollutant  load)  data,  the 
Agency  applied  the  same  criteria  as  it 
employed  in  developing  the  water  use 
ratios  pubUshed  in  the  June  2, 1982 
notice  of  availability.  These  criteria  are 
as  follows: 

(1)  For  a  plants'  data  to  be  included  in 
the  data  base  utilized  to  characterize 
water  use  and  waste  loads  for  any 
subcategory,  at  least  80  percent  of  the 
plants'  production  must  be  in  one 
subcategory,  or  data  for  each  processing 
operation  representing  a  separate 
subcategory  at  a  plant  must  be  for  a 
segregated  and  measurable  wastewater 
stream.  Mixed  subcategory  plants  which 
did  not  meet  this  criteria  would  not  be 
included  in  the  data  base  because  water 
use  ratios  and  pollutant  loads  derived 
from  these  plants  would  not  be  accurate 
for  a  single  subcategory. 

(2)  The  location  at  which  the 
wastewater  was  sampled  (i.e.,  before  or 
after  treatment  and  type  of  treatment) 

id  the  sampling  technique  (grab, 
composite,  flow  proportional)  must  be 
reported  so  that  the  data  could  be  used 
properly  to  characterize  raw  waste  and 
the  performance  of  various  treatment 
system  components. 

(3)  Production  and  flow  values  must 
be  reported  for  the  days  of  sampling  so 
that  pollutant  concentrations  could  be 
converted  to  mass  and  normalized  to 
production.  Average  or  estimated  values 
were  used  only  with  the  approval  of  the 
individual  tannery  and  upon  verification 
of  the  data  source  and  validity  of  the 
averages  or  estimates. 

(4)  Production  data  (in  pounds)  must 
be  reported  on  the  basis  specified  for 
each  type  of  raw  material  to  allow  flow 
and  pollutant  loads  to  be  normalized  for 
each  subcategory. 


Upon  review  of  these  criteria  and  in 
response  to  several  commenters, 
adjustments  were  made  in  the  number 
of  plants  included  in  the  data  base  for 
subcategories  one,  three,  four,  five,  and 
seven.  Specifically,  nine  plants  in 
subcategory  one  were  dropped,  seven 
because  they  were  mixed  subcategory 
plants  which  did  not  meet  the  criterion 
discussed  above,  one  plant  included  in 
this  subcategory  by  mistake,  and  one 
because  of  lack  of  documentation  for 
water  use  estimates.  In  subcategory 
three,  one  plant  was  dropped  because  it 
was  a  mixed  subcategory  plant  which 
did  not  meet  the  criterion  discussed 
above.  Three  plants  were  deleted  from 
the  subcategory  four  data  base,  one 
plant  due  to  undocumented  water  use 
estimates,  one  plant  included  in  this 
subcategory  by  mistake,  and  one  plant 
due  to  a  limited  and  unverified  period  of 
water  use  data.  In  addition,  the  raw 
material  weight  basis  for  one  plant  was 
corrected  and  the  plant's  water  use  ratio 
recalculated.  One  plant  in  subcategory 
five  was  deleted  due  to  undocumented 
water  use  estimates.  One  plant  in 
subcategory  seven  was  eliminated  due 
to  lack  of  documentation  for  the 
accuracy  of  the  flow  data.  These 
changes  are  reflected  in  the  median  flow 
ratios  represented  in  Table  1  and  in  the 
adjustments  for  new  source  flow  ratios 
in  four  subcategories,  as  represented  in 
Table  2.  Mixed  subcategory  plants 
which  were  deleted  from  the  data  base 
(Tables  1  and  2)  used  to  characterize 
water  use  and  waste  loads  for  each 
subcategory  would,  however,  still 
receive  prorated  mass  limitations. 
Examples  of  how  prorated  mass 
limitations  are  calculated  for  mixed 
subcategory  plants  can  be  found  in  the 
Development  Document. 

From  an  examination  and  analysis  of 
all  available  flow  and  pollutant  data,  the 
Agency  has  determined  that  there  is  a 
direct  relationship  between  the  primary 
subcategorization  factors  of  raw 
materials  and  groups  of  subprocesses 
utilized  and  water  use  and  pollutant 
loadings.  Accordingly,  the  Agency  has 
developed  water  use  ratios  for  each 
subcategory  which  are  achievable  for 
each  plant  within  that  subcategory. 
Since  the  raw  materials  and 
subprocesses  utilized  by  individual 
plants  within  a  subcategory  are  very 
similar,  it  is  the  Agency's  judgment  that 
water  use  for  individual  plants  within  a 
subcategory  can  also  be  similar.  The 
water  use  for  plants  within  a 
subcategory  are,  however,  often 
different.  The  Agency  believes  that 
water  conservation,  recycling  and  reuse 
of  water  and/or  good  housekeeping 
practices  can  be  used  by  each  plant 


within  a  subcategory  in  order  to  arrive 
at  the  flow  ratios  specified  in  Tables  1 
and  2.  Examples  of  plants  which  have 
utilized  these  techniques  are  addressed 
in  Chapter  VII  of  the  Development 
Document.  Since  water  conservation 
and  recycle  and  reuse  techniques  are 
available  for  all  three  groups  of 
subprocesses  and.  therefore,  applicable 
for  each  of  the  subcategories  for  this 
industry,  those  techniques  also  are 
available  for  mixed  subcategory  plants. 
Examples  of  how  mixed  subcategory 
plants  could  achieve  prorated  water  use 
ratios  are  addressed  in  Chapter  VII  of 
the  Development  Document. 

In  response  to  several  commenters' 
concerns  about  the  ability  of  plants 
which  manufacture  certain  final 
products  to  meet  the  subcategory  water 
use  ratios,  the  Agency  examined  and 
analyzed  all  available  water  use  data. 
The  Agency  attempted  to  separate 
further  some  subcategories  by 
predominant  final  products  and 
developed  median  water  use  ratios  for 
these  products.  These  water  use  ratios 
were  not  significantly  different  from  the 
median  water  use  ratios  established  for 
the  subcategories  from  which  these 
attempted  separations  were  made.  The 
data  available  to  the  Agency  indicate 
that  different  plants  making  the  same 
mix  of  salable  final  products  have 
different  water  use  ratios  depending 
upon  the  extent  to  which  they 
implement  water  conservation  and 
recycle  or  reuse  methods.  Accordingly, 
the  Agency  has  concluded  from  analysis 
of  available  data  that  there  is  no 
relationship  between  final  products 
manufactured  and  water  used  which 
supports  further  separation  of 
subcategories.  A  comparison  of  water 
use  data  and  final  product  mixes  is 
discussed  in  the  Development 
Document. 

Several  commenters  criticized  the 
data  base  underlying  How  ratios  in 
certain  subcategories  as  being  meager 
For  example,  in  subcategory  seven 
water  use  ratios  were  based  on  data 
from  one  plant  out  of  the  universe  of 
eight  plants.  The  Agency  recognizes  that 
in  some  instances  the  data  base  was 
limited.  The  Agency  actively  solicited 
data  from  the  industry.  Three  data 
collection  questionnaires  were 
developed  in  cooperation  with  and 
mailed  directly  to  member  tanneries  by 
the  Tanners'  Council  of  America.  These 
cooperative  data  gathering  efforts 
resulted  in  the  bulk  of  the  data  used  in 
this  rulemaking.  The  Agency  also  visited 
plants,  sampled  wastewaters,  and 
conducted  related  specific  data 
gathering  efforts  to  supplement  these 
industry  supplied  data.  All  data 
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gathering  efforts  were  described  in  the 
proposal  (44  FR  38749),  the  notice  of 
availabUity  (47  FR  23958).  and  detailed 
in  the  Development  Document.  It  is  the 
Agency's  belief,  as  confirmed  by 
comment  from  the  Tanners'  Council  of 
America,  that  all  available  data  that 
exist  have  been  acquired  by  EPA.  in 
several  instances,  the  industry 
submitted  only  a  limited  amount  of 
accurate  and  verifiable  flow  data.  For 
those  subcategories,  the  Agency 
reviewed  the  manufacturing  and  raw 
material  data  for  each  plant  in  the 
subcategory.  Since  there  were  no 
significant  differences  in  manufacturing 
and  raw  material  data  for  plants  within 
the  subcategory,  the  available  flow  data 
was  judged  representative  of  the  plants 
within  the  subcategory 

VII.  Summary  of  Promulgated 
Regulations 

The  final  regulations  re fiect  the 
changes  discussed  above  and  other 
changes  made  in  consideration  of  public 
comments  provided  in  response  to  the 
proposal  and  the  notice  of  availability, 
and  further  evaluation  of  the 
information  upon  which  the  notice  of 
availability  was  based.  Following  are  a 
review  of  the  proposed  regulation  and 
the  notice  of  availability,  a  summary  of 
the  changes  from  proposal  to 
promulgation,  and  an  explanation  of  the 
reasons  for  the  changes. 

A  brief  summary  of  the  technology 
bases  for  each  of  the  final  regulations 
also  is  presented  below.  A  more 
detailed  summary  is  presented  in  the 
Development  Document  for  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Leather  Tanning  and  Finishing 
Point  Source  Category.  The  BPT,  BAT. 
and  NSPS  technologies  outlined  below 
are  the  same  and  apply  to  all 
subcategories,  and  the  final  effluent 
concentrations  resulting  from  the 
application  of  the  technology  are 
identical  for  all  subcategories.  However, 
the  BPT,  BCT,  and  BAT  mass  limitations 
for  each  subcategory  vary  due  to 
different  median  water  use  ratios  (see 
Table  1)  among  the  subcategones.  The 
XSPS  mass  limitations  for  each 
subcategory  vary  due  to  different 
reduced  water  use  ratios  achievable  by 
new  sources  (see  Table  2). 

The  Agency  proposed  PSES 
regulations  which  controlled  sulfide  and 
chromium  to  the  same  concentrations  in 
all  subcategories.  The  proposal  also 
included  control  for  ammonia.  The 
promulgated  PSES  and  PSNS  regulations 
are  based  on  different  technologies, 
outlined  below.  These  standards  apply 
to  two  groups  of  subcategories.  The  first 
group  are  those  with  unhairing 
operations  (subcategories  1,  2,  3,  6.  and 


8).  and  the  second  group  are  those 
without  unhairing  operations 
(subcategories  4,  5,  7,  and  9). 
PSES  for  the  first  group  of 
subcategories  includes  concentration 
based  standards  for  both  sulfide  and 
total  chromium.  As  discussed  below,  thf 
sulfide  standard  will  not  apply  if  the 
receiving  POTW  certifies,  after 
consideration  of  all  relevant  factors,  thrtl 
the  sulfide  discharged  by  a  particular 
facility  does  not  interfere  with  the 
treatment  works.  If  this  certification  is 
made  and  EPA  determines  that  the 
submission  is  adequate,  it  will  publish  a 
notice  in  the  Federal  Register  identifying 
those  facilities  to  which  the  sulfide 
pretreatment  standard  would  not  apply 
The  chromium  standard  does  not  apply 
to  small  plants  in  subcategory  1  or 
subcategory  3. 

PSES  for  the  second  group  of 
subcategories  includes  only  total 
chromium  concentration  based 
standards,  which  do  not  apply  to  smAl 
plants  in  subcategory  9.  The  PSNS 
model  treatment  technology  and 
pretreatment  standards  are  the  same  as 
those  for  PSES.  Pretreatment  standards 
for  ammonia  have  been  deleted  for  all 
subcategories. 

The  30  day  average  limitations  and 
standards  that  were  proposed  have  been 
replaced  with  monthly  averages  based 
upon  eight  days  of  sampluig,  or 
approximately  twice  per  week,  during 
any  calendar  month.  Eight  day  monthly 
averages  were  used  in  dfvploping  the 
monthly  limitations  and  standards, 
because  this  sam.pling  frequency  is 
expected  to  be  typical  for  com.pliance 
monitoring  in  this  industry. 

N'PDES  authorities  may  adopt  more 
frequent  monitoring  requirements  as 
may  be  necessary  on  a  case-hy-case 
basis.  Moreover,  individual  plants  in  the 
industry  may  choose  to  sample  more 
frequently  than  twice  per  week,  for 
example  to  improve  process  control  for 
biological  treatment  systems. 
Compliance  by  a  given  discharger  with 
these  (eight  day)  limitations  would  be 
bases  on  the  arithmetic  average  of  thi- 
actual  number  of  measurements  taken 
during  a  calendar  month,  regardless  of 
their  frequency. 

A.  BPT.  In  these  regulations,  EPA  is 
promulgating  BPT  effluent  limitations 
guidelines  for  all  nine  subcategories  of 
the  leather  tanning  and  finishing 
industry. 

The  BPT  regulations  promulgated  by 
EPA  on  April  9,  1974  (39  FR  12958)  were 
remanded  by  the  United  States  Court  of 
Appeals  for  the  Fouth  Qrcuit  in 
Tanners'  Council  of  American  v.  Train, 
supra.  The  court  held  that:  (1)  The 
Agency's  basis  for  technology  transfer 


from  the  meat  packing  industry  to  the 
leather  tanning  and  finishing  industry 
was  not  supported  in  the  record,  and  (2) 
EPA's  consideration  of  seasonal 
\ariahil:ty  m  effiuent  concentrations 
and  the  need  for  cold  climate 
adjustments  was  inadequate 

In  1979.  the  Agency  proposed  BII 
regulations  based  upon  equalization. 
prim.ary  coagulation-sedunentatioix  and 
luulogical  treatment  in  the  form  of  h.gh 
Sdhds  extended  aeration  actuated 
sludge.  The  same  terJinology  was  the 
basis  for  tentative  effluent  limitations 
included  m  the  June  2.  1982  notirp  uf 
availability,  and  the  RPT  efflurnt 
limitations  now  bemg  promuigiited. 
Technology  transfer  f.'-om  the  meat 
packing  industry  is  not  the  basis  for  this 
regulation  The  use  of  this  BPT 
technology  has  been  demonstrated  by 
plants  m  subcatecones  1.  3.  and  4,  bat  it 
has  not  been  applied  in  all  remaining 
subcategories  where  wastewater 
treatment  is  uniformly  inadequate.  Must 
of  the  existing  biological  treatment 
systems  m  the  industry  are  inadequate. 
For  example,  som.e  of  the  plants:  (1)  Do 
not  have  the  equipment  necessary  to  be 
operated  as  high  solids  extended 
aeration  activated  sludge:  (2)  have 
overloaded  activated  sludge  systems;  (3) 
have  simple  lagoons  with  inadequate  or 
no  aeration  facilities;  (4)  are  poorly 
operated;  or  (5)  suffer  some  combination 
of  all  of  these  inadequacies.  EPA  has 
documented  these  inadequacies  on  a 
plant-by-plant  basis  and  evaluated  the 
equipment  and  costs  necessary  to 
achieve  extended  aeration  activated 
sludge  treatment  and  the  BPT  effluent 
concentrations.  The  Agency  believes 
that,  given  the  similarity  in  the 
treatability  of  wastewaters  in  all 
subcategories,  this  technology  will 
remove  effectively  pollutants  from 
wastewaters  of  all  subcategories  and 
will  remove  them  to  the  same  final 
effluent  concentrations  m  each 
subcategory.  The  basis  for  this 
conclusion  is  discussed  in  the 
Development  Document  Consequently, 
the  .A.gency  has  transferred  this 
technology  and  the  achievabie  Hnal 
effluent  concentrations,  from 
subcategories  1.  3.  and  4  m  which  this 
technology  has  been  demonstrated,  to 
the  remaining  subcategones.  To  ensure 
that  these  effluent  limitations  are 
achievable  by  plants  in  all 
subcategories,  differences  among 
subcategories  in  wastewater  volumes 
and  pollutant  loads  resulted  in  different 
unit  process  designs  and  associated 
costs.  Most  importantly,  adjustments 
were  made  in  the  sizing  of  primary 
coagulation-sedimentation  tanks  and  tho 
aeration  capacity  and  hydraulic 
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detention  time  required  for  activated 
sludge  aeration  basins.  The  Agency's 
design  and  costing  procedures  have 
been  tailored  further  to  each  mdividual 
direct  discharger. 

As  described  previously  in  the  June  2, 
1982  notice  of  availability  (47  FR  23960- 
61),  EPA  is  adopting  Final  effluent 
concentrations,  as  follows:  BOD5-40 
mg/1;  TSS-60  mg/1;  Oil  and  Grease-20 
mg/1;  Chromium  (Total) — 1  mg/I.  The 
variability  factors  listed  in  Appendix  A 
of  that  notice  (47  FR  23964),  together 
with  medicui  flow  ratios  presented  in 
Table  1  of  this  preamble,  have  been 
applied  to  the  above  long  term  final 
effluent  concentrations  to  establish 
monthly  average  and  maximum  day 
mass  based  effluent  limitations  for  all 
nine  subcategories.  Final  effluent 
concentrations  and  variability  factors 
can  be  combined  with  median  water  use 
ratios  derived  separately  to  develop 
mass  limitations  because  the  Agency  has 
found  that  the  wastewaters  from  all 
subcategories  can  be  treated  to  the  same 
concentrations,  while  the  median  water 
use  ratios  have  been  demonstrated 
separately  by  plants  in  each 
subcategory.  In  support  of  this 
methodology,  the  Agency  found  that 
these  mass  based  BPT  effluent 
limitations,  or  the  effluent 
concentrations,  or  both,  were  achieved 
by  the  three  representative  plants  (two 
POTWs,  no8.  50  and  55.  and  one  direct 
discharger,  plant  no.  47).  The  two 
POTWs  are  considered  representative 
of  direct  dischargers  because  they  both 
receive  more  than  95  percent  of  their 
wastewaters  from  tanneries,  and 
because  they  both  use  the  BPT  model 
treatment  technology,  i.e.,  primary 
treatment  followed  by  activated  sludge 
biological  treatment.  Data  from  these 
plants  includes  periods  of  winter 
operation  by  the  two  POTWs.  both 
located  in  Maine.  Review  of  data  in  the 
record  for  these  two  POTWs  reveals 
consistent  effluent  quality  for  winter 
periods.  This  finding  demonstrates  that 
periods  of  winter  operation  and  cold 
climate  locations  do  not  warrant  higher 
effluent  limitations. 

As  noted  previously.  BPT  effluent 
limitations  are  being  promulgated  for 
two  new  subcategories  (no.  8;  pigskins 
and  no.  9;  retan-wet  finish,  splits). 
However,  the  BPT  limitations  for  these 
two  new  subcategories  are  based  on  the 
use  of  the  same  technology,  biological 
treatement.  as  for  the  BPT  limitations  for 
all  of  the  remaining  seven  subcategories 
proposed  originally  in  1979.  The  June  2, 
1982  notice  of  availability  included 
tentative  effluent  hmitations  for  all  nine 
subcategories.  Thus  the  Agency  believes 
that  all  commenters  had  an  opportunity 


to  present  their  views  on  these  new 
subcategories  and  that  separate  notice 
and  comment  is  not  necessary. 

The  Development  Document  presents 
the  methodology  for  developing  these 
BPT  effluent  limitations,  the  engineering 
aspects  of  achieving  these  effluent 
limitations,  a  description  of  the 
technology,  the  costs  and  effluent 
reduction  benefits,  and  the  non-water 
quality  environmental  impact  of  these 
effluent  limitations. 

The  Agency's  analysis  indicates 
implementation  of  BPT  will  require 
investment  costs  of  $10.5  million,  and 
total  annualized  cost  of  $5.7  million  (first 
quarter  1982  dollars)  in  order  to  upgrade 
existing  treatment  facilities  for  the  17 
direct  dischargers. 

These  costs  are  expected  to  result  in 
closure  of  2  plants  causing 
approximately  155  people  to  become 
unemployed.  This  is  approximately  1.3 
percent  of  the  plants  and  0.8  percent  of 
the  total  employment  in  the  industry. 
The  cost  of  production  is  estimated  to 
increase  by  0.6  to  2.3  percent.  The  total 
mass  of  regulated  pollutants  removed 
from  existing  discharge  to  BPT  would  be 
5.3  million  pounds  per  year  of 
conventional  pollutants  (B0D5,  TSS, 
and  Oil  and  Grease),  and  44,000  pounds 
per  year  of  total  (trivalent)  chromium 
from  current  discharges  (547.000  pounds 
per  year  from  raw  waste).  EPA  has 
determined  that  the  effluent  reduction 
benefits  of  this  regulation  justify  its 
costs. 

B.  BAT.  The  technology  basis  of  the 
proposed  BAT  effluent  limitations  (see 
44  FR  38753-38755;  July  2, 1979)  was  BPT 
biological  treatment,  preceded  by  in- 
plant  control,  water  conservation, 
stream  segregation,  and  pretreatment  of 
the  segregated  beamhouse  stream  by 
catalytic  sulfide  oxidation  and  flue  gas 
coagulation-sedimentation,  and 
followed  by  upgraded  biological 
treatment  through  powdered  activated 
carbon  (PAC)  addition,  and  multimedia 
filtration.  The  proposed  BAT  effluent 
limitations  would  have  controlled  one 
toxic  pollutant  (total  chromium).  Five 
nonconventional  pollutants  also  would 
have  been  controlled  (chemical  oxygen 
demand  (COD),  TKN,  ammonia,  sulfide, 
and  total  phenols  (as  measured  by  the 
4AAP  procedure  listed  in  40  CFR  Part 
136.  Standard  Methods]].  All  of  the 
pollutants  controlled  by  BAT,  including 
the  conventional  pollutants  BOD,  TSS, 
Oil  and  Grease,  and  pH,  were  proposed 
as  indicators  for  the  control  of  toxic 
organic  pollutants  discharged  from 
leather  tanning  and  finishing  plants. 

As  a  result  of  comments  on  the 
proposed  regulations,  and 


comprehensive  analysis  of  supplemental 
data  and  documentation  gathered  after 
proposal,  the  Agency  indicated  in  the 
June  2, 1982  notice  of  availabihty  (47  FR 
23961)  that  it  had  reviewed  the  options 
previously  set  forth  in  the  BAT  proposal, 
and  redefined  those  options.  Proposed 
OPTION  I  had  been  based  on  the 
addition  of  in-plant  controls  and 
segregated  stream  pretreatment  to  BPT 
technology.  However,  in  view  of  the 
increase  in  cost  for  this  control 
technology  and  the  economic  posture  of 
the  industry.  EPA  announced  that  it 
would  consider  BAT  OPTION  I  to  be 
equal  to  BPT.  In  addition.  EPA 
announced  that  it  would  combine  the 
effluent  limitations  and  costs  of 
proposed  OPTION  II.  based  on  activated 
sludge  upgraded  primarily  by  powdered 
activated  carbon  (PAC)  addition,  with 
those  of  proposed  OPTION  I,  primarily 
based  on  in-plant  control  and  segregated 
stream  pretreatment.  This  combination 
would  be  considered  BAT  OPTION  II. 
The  addition  of  multimedia  filtration, 
(previously  OPTION  III)  which  was  the 
basis  for  the  proposed  BAT  regulation, 
remained  as  OPTION  III.  The  Agency 
also  indicated  that  it  was  no  longer 
seriously  considering  proposed  OPTION 
IV.  which  was  based  on  the  end-of-pipe 
addition  of  granular  activated  carbon 
columns,  because  such  technology 
would  be  too  expensive  and  lacked 
demonstrated  use  in  this  industry.  BAT 
OPTION  II,  as  amended,  would  require 
an  incremental  investment  cost  beyond 
BPT  of  $17.8  milhon.  with  total 
annualized  cost  of  $7.5  million.  This 
OPTION  would  remove  4.2  million 
pounds  per  year  of  nonconventional 
pollutants  (COD,  TKN,  ammonia, 
sulfide,  and  total  phenol  [4AAP]),  and 
2,000  pounds  per  year  of  total  chromium. 
Incidentally,  this  OPTION  would 
remove  0.84  million  pounds  per  year  of 
conventional  pollutants  (B0D5.  TSS,  Oil 
and  Grease).  The  Agency's  economic 
analysis  indicated  that  of  the  13  plants 
analyzed,  five  may  close  if  this  OPTION 
were  selected. 

In  reviewing  all  available  engineering 
and  economic  data  and  information,  the 
Agency  concluded  that  attaimnent  of 
BAT  limitations  based  on  BAT  OPTION 
II  would  not  be  economically  achievable 
for  this  industry.  In  addition,  this 
technology  has  not  been  demonstrated 
in  this  industry  at  this  time.  Based  on 
these  findings,  the  Agency  has 
determined  that  more  stringent 
regulation  of  toxic  pollutant  discharges 
from  the  leather  tanning  industry  is  not 
justified  at  this  time  and  that  BAT 
effluent  limitations  should  be 
established  equal  to  BPT  limitations. 
Therefore,  review  of  BAT  OPTION  III 
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was  not  necessary  because  it  was  even 
more  costly  and  would  result  in  even 
more  plant  closures.  Moreover,  BAT 
OPTION  III  also  has  not  been 
demonstrated  in  this  industry. 

The  nonconventional  pollutants  TKN, 
ammonia,  COD,  sulfide,  and  total  phenol 
{4AAP)  were  not  controlled  by  BPT 
technology;  these  pollutants  were 
controlled  by  BAT  OPTIONS  U  and  III. 
However,  because  BAT  OPTIONS  II  and 
III  were  neither  demonstrated  nor 
economically  achievable,  EPA  is  not 
incorporating  limitations  for  these 
nonconventional  pollutants  in  the  BAT 
(BPT)  limitations. 

State  and  local  regulatory  authorities 
may  find  it  necessary  to  establish 
pollutant  limitations  in  addition  to  and/ 
or  more  stringent  than  those  established 
by  these  regulations,  where  needed  to 
achieve  or  maintain  the  appropriate 
receiving  water  quality.  In  these 
instances,  the  development  document 
includes  guidance  on  the  range  of 
anticipated  performance  of  further 
control  technologies.  Specific  effluent 
concentrations  have  not  been  included 
for  BAT  OPTIONS  II  and  UI  because 
these  technologies  are  not  demonstrated 
in  this  industry  at  this  time. 

C.  BCT.  The  proposed  regulations  had 
set  BCT  effluent  Umitations  equal  to 
those  proposed  for  BAT  (44  FR  38755). 
However,  after  review  of  the 
supplemented  record,  EPA  indicated  in 
the  June  2, 1982  notice  of  availability  (47 
FR  23961-23962)  that  no  economically 
achievable  conventional  pollutant 
control  technology  beyond  BPT  could  be 
identified.  Accordingly,  EPA  is 
promulgating  BCT  effluent  limitations 
equal  to  BPT  effluent  limitations  for  ail 
subcategories. 

D.  NSPS.  The  basis  for  new  source 
performance  standards  (NSPS)  under 
Section  306  of  the  Act  is  the  best 
available  demonstrated  technology. 
New  plants  have  the  opportunity  to 
design  the  best  and  most  efficient 
leather  tanning  processes  and 
wastewater  treatment  technologies,  and. 
therefore.  Congress  directed  EPA  to 
consider  the  best  demonstrated  process 
changes,  in-plant  controls,  and  end-of- 
pipe  treatment  technologies  which 
reduce  pollution  to  the  maximum  extent 
feasible. 

The  technology  basis  of  proposed 
NSPS  was  the  same  as  the  technology 
basis  for  the  proposed  BAT  limitations. 
The  proposed  NSPS  standards  (44  FR 
38755),  were  therefore  the  same  as  the 
proposed  BAT  effluent  limitations. 

The  June  2. 1982  notice  of  availability 
(47  FR  23962)  indicated  that  the  Agency 
was  considering  adopting  BAT  (BPT) 
technology  with  reduced  flows  as  the 
basis  for  NSPS  mass  based  standards. 


The  Agency  is  promulgating  NSPS  based 
upon  the  same  end-of-pipe  technology 
and  effluent  concentration  limitations  as 
utilized  in  the  promulgated  BAT  (BPT) 
with  reduced  flows  because  this  is  the 
best  available  demonstrated  technology. 

The  Agency  received  comments  on 
the  basis  for  and  the  achievability  of 
new  source  water  use  ratios.  As  noted 
previously  in  this  preamble,  the  Agency 
reviewed  the  data  base  in  response  to 
those  comments  and  adjustments  were 
made  in  new  source  water  use  ratios  for 
four  subcategories.  These  new  source 
ratios  (see  Table  2),  identified  in  eight  of 
the  nine  subcategories,  have  been 
demonstrated  by  at  least  one  plant  in 
each  of  these  eight  subcategories,  and 
have  been  incorporated  in  the  mass 
based  NSPS  standards. 

The  cost  of  NSPS  would  be  less  than 
BAT  for  an  existing  source  in  eight  of 
the  nine  subcategories  because  new 
plants  can  use  more  efficient  processing 
methods  which  require  less  water  use 
(see  Tables  1  and  2).  Because  the  cost  of 
treatment  technology  is  most  dependent 
upon  wastewater  volume,  new  sources 
would  be  able  to  build  smaller  and  less 
costly  treatment  systems.  Similarly,  the 
mass  of  pollutants  discharged  by  these 
new  source  systems  would  be  less  than 
the  mass  of  pollutants  discharged  by 
existing  sources.  This  is  true  because 
new  sources  can  achieve  the  same  final 
effluent  concentrations  as  existing 
sources.  In  the  shearling  subcategory, 
the  new  source  water  use  ratio  was  the 
same  as  the  median  water  use  ratio. 
Therefore,  the  costs  of  end-of-pipe 
technology  and  the  mass  of  pollutants 
discharged  by  new  sources  would  be  the 
same  as  for  existing  sources.  Examples 
of  costs  and  pollutant  removals  for 
selected  model  plants  are  presented  in 
the  Development  Document.  The 
economic  analysis  indicates  that  these 
NSPS  regulations  are  not  expected  to 
significantly  discourage  entry  into  the 
industry  or  result  in  any  differential 
economic  impacts  to  new  plants. 

E.  PSES.  The  Clean  Water  Act  of  1977 
requires  pretreatment  for  pollutants  that 
pass  through  POTWs  in  amounts  that 
would  violate  direct  discharger  effluent 
limitations  or  interfere  with  the  POTWs 
treatment  process  or  chosen  sludge 
disposal  method.  The  legislative  history 
of  the  1977  Act  indicates  that 
pretreatment  standards  are  to  be 
teghnology-based.  analogous  to  the  best 
available  technology.  EPA  has  generally 
determined  that  there  is  pass  through  of 
pollutants  if  the  percent  of  pollutants 
removed  by  a  well-operated  POTW 
achieving  secondary  treatment  is  less 
than  the  percent  removed  by  the  BA7 
model  treatment  system. 


As  noted  in  the  June  2, 1982  notice  of 
availabihty  (47  FR  23962-23963).  EPA 
reviewed  the  entire  basis  for  the 
proposed  PSES  concentration  limitations 
for  ammonia,  sulfide,  and  chromium.  As 
part  of  that  review  and  in  response  to 
comments.  EPA  developed  two 
additional  technology  options 
(TECHNOLOGY  OPTIONS  I  and  II) 
which  are  less  costly  and  require  loss 
space  for  installation  than  the 
technology  option  (TECRNOLOGY 
OPTION  III)  which  served  as  the  basis 
for  the  proposed  PSES  regulations. 
These  two  new  technology  options  were 
described,  along  with  their  costs  and 
projected  economic  impacts,  in  the 
notice  of  availability.  Details  on  these 
technology  options  are  presented  in  the 
Development  Document.  Discussion  of 
the  regulatory  option  selected  by  EP.'\ 
for  the  promulgated  regulations  follows. 

Ammonia.  In-process  substitution  of 
epsom  salts  for  ammonia  in  the  deliming 
process  served  as  the  basis  for  the 
proposed  pretreatment  standard  for 
ammonia.  In  their  comments  on  the 
proposed  regulations,  industry  supplied 
data  and  information  on  side-by-side 
pilot  processing  tests  with  and  without 
in-prnr,ess  substitution.  Based  on  that 
data  and  information,  the  Agency  agrees 
with  the  industi)  that  the  substitution  of 
epsom  salts  for  ammonia  may  adversely 
affect  finished  leather  quality  and 
increase  costs  because  of  its  operational 
difficulty.  There  are  no  other  available 
pretreatment  technologies  which  afford 
substantial  removal  of  ammonia. 
Accordingly.  EPA  has  decided  that 
pretreatment  standards  for  ammonia 
will  not  lie  promulgated 

Sulfide.  EPA  proposed  (44  FR  .18756- 
38757)  a  pretreatment  standard  for 
sulfide  of  "zero  discharge"  (not 
detectable  by  the  3()4(h|  analytical 
method)  based  upon  catalytic  oxidation 
of  segregated  unhainng  wastewaters. 
The  standard  would  have  been 
applicable  to  all  subcategories.  Sulfides 
were  controlled  by  PSES  because  of  the 
potential  for  interference  resulting  from 
release  of  massive  quantities  of 
hydrogen  sulfide  gas  in  sewers, 
headwortcs.  and  sludge  management 
facilities  at  POTWs.  Fatalities 
attributable  to  release  of  hydrogen 
sulfide  gas  have  been  documented.  In 
response  to  the  proposal,  the  industry 
commented  that  the  standard  (0.0  mg/l) 
was  not  achievable,  and  that  the 
standard  would  not  improve  treatment 
efficiency  or  water  quality. 

The  June  2,  1982  notice  of  availability 
(47  FR  23963)  indicated  that  the  seventy 
of  these  problems  vanes  by  pH  and  time 
(slug  loading),  and  by  POTW 
(comingling  of  varying  quantities  of 
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municipaJ  and  industrial  wastewaters  in 
collection  sewersj.  Review  of  the 
supplemented  data  base  regarding  the 
performance  of  catalytic  sulfide 
oxidation  technology  revealed  that  a 
long  term  average  effluent  concentration 
of  9  mg/1  could  be  achieved  in  total 
sewer  discharges,  with  a  maximum  day 
variability  factor  of  2.7.  EPA  further 
indicated  that  only  a  maximum  day 
limitation  would  be  effective,  because 
the  most  severe  hazard  posed  by 
hydrogen  sulfide  occurs  during  rapid 
fluctuations  in  pH  caused  by 
unequalized  slug  loading.  The  maximum 
day  concentration  would  reduce  the 
potential  for  interference  problems  to 
the  maximum  extent  feasible  by 
available  technology.  The  Agency 
indicated  that  it  was  considering 
applying  the  maximum  day  pretreatment 
standard  (24  mg/1)  to  plants  in 
subcategories  (nos.  1.  2.  3.  6.  and  8) 
which  incorporate  sulfide  unhairing 
operations  and  discharge  high 
concentrations  of  sulfides.  Sulfides  are 
discharged  by  plants  in  the  remaining 
subcategories,  but  at  concentrations 
typical  of  domestic  sewage,  thus  not 
imposing  any  additional  interference  or 
operational  costs  than  would  be 
experienced  without  these  wastewaters 
Pretreatment  Technology  OPTIONS  I.  11, 
and  IIL  discussed  in  the  June  2. 1982 
notice  of  availability,  all  include  sulfide 
control  for  these  five  subcategories. 

The  Agency  has  included  in  this 
regulation  a  sulfide  analytical  method 
different  from  that  promulgated  under 
Section  304(h)  of  the  Act.  This  was 
necessary  because  the  304(h)  sulfide 
analytical  method  was  subject  to 
interferences.  The  method  mcluded  in 
this  regulation  is  that  utilized  by  the 
Society  of  Leather  Trades'  Chemists. 
Method  SLM  4/2.  The  sulfide 
pretreatment  standard  is  based  up<in 
this  method.  Although  this  method  has 
not  been  formally  proposed  by  the 
Agency,  it  served  as  the  basis  for  the 
tentative  sulfide  pretreatment  standards 
announced  in  the  June  2. 1982  notice  of 
availability,  and  it  was  referenced  in  the 
supplemented  record.  Therefore,  the 
Agency  has  determined  that  there  has 
been  adequate  opportunity  for  comment. 

The  Agency  indicated  in  the  June  2, 
1982  notice  of  availabihty  that  it  was 
considering  two  regulatory  options  for 
sulfide  control.  The  first  option  was  to 
promulgate  a  categorical  pretreatment 
standard  applicable  to  all  plants  in  the 
above  noted  five  subcategories.  The 
second  option  was  to  promulgate  a 
categorical  pretreatment  standard  which 
would  include  a  provision  for  waivers 
from  this  standard.  A  waiver  could  be 
requested  by  the  POTWs  receiving 


unhairing  wastewaters  from  tanneries 
and  would  be  based  upcm  evaluation  of 
site  specific  factors  which  determine  the 
degree  of  interference  (hazard  to  human 
life)  attributable  to  the  high  sulfide 
concentrations. 

Those  state  and  local  authorities 
which  commented  generally  agreed  with 
the  need  for  sulfide  control.  However, 
site  specific  factors  were  cited  as 
important  in  determining  the  degree  of 
interference  that  would  exist.  Most 
tanners  either  rejected  totally  the  need 
for  stilfide  control  or  recommended  that 
waivers  be  allowed  for  individual 
POTWs.  Some  commenters  indicated 
that  a  waiver  process  would  impose 
unnecessary  procedural  burdens,  and 
that  some  POTWs  would  choose  not  to 
invoke  the  waiver  process  even  if 
sulfide  control  were  not  necessary. 

EPA  is  promulgating  a  categorical 
sulfide  pretreatment  standard  applicable 
to  subcategories  with  unhairing 
operations  (nos.  1,  2.  3,  6,  and  8]  based 
on  catalytic  sulfide  oxidation  technology 
in  order  to  prevent  mterference  to  the 
maximum  extent  feasible  by  available 
technology.  EPA  estimates  that  the 
invest.ment  cost  of  sulfide  pretreatment 
,ind  wastewater  neutralization  alone 
would  be  as  high  as  $54  million  with 
total  annual  costs  of  $18  million  if  all 
plants  in  these  five  subcategories  are 
required  to  comply  with  the  standard. 
No  closures  were  anticipated  for  this 
cost.  This  cost  would  effect  removal  of 
5.3  million  pounds/year  of  sulfide. 

Hydrogen  sulfide  at  POTWs  presents 
serious  fatal  hazards  to  life. 
Occurrences  of  hydrogen  sulfide  related 
deaths  have  been  noted  at  POTWs 
receiving  tannery  wastewater.  However, 
because  the  degree  of  interference  will 
vary,  EPA  is  adopting  a  waiver 
procedure  which  would  allow  affected 
POTWs  to  certify  that  uncontrolled 
discharge  of  sulfide  does  not  interfere 
with  their  particular  treatment  works. 
rhe  POTW  would  make  this  finding 
based  upon  an  evaluation  of  a 
nonexclusive  list  of  criteria  set  out  in  the 
regulations.  After  making  these  findings 
the  POTW  would  be  required  to  allow 
for  public  comment  by  notice  in  a  local 
newspaper,  and  by  public  hearing  if 
requested.  The  POTW  would  then 
forward  its  findings  and  results  of  public 
comments  and  certify  in  writing  to  the 
Water  Management  Division!  Director  in 
the  appropriate  EPA  regional  office  that 
local  circumstances  do  not  require  a 
categorical  pretreatment  standard  for 
sulfide.  The  regulations  also  include  a 
procedure  with  appropriate  deadlines 
for  POTWs  to  follow  for  invoking  this 
waiver. 


The  Agency  recognizes  tfiat  it  is 
virtually  impossible  to  cover  all  possible 
combinations  of  factors  which  could 
occur  at  individual  POTWs,  Therefore. 
the  Agency  has  elected  to  include  in  the 
regulations  a  list  of  general  factors 
which,  at  a  minimum,  must  be 
considered  by  POTWs  when  certifying 
that  there  is  no  interference  caused  by 
sulfide  in  their  treatment  worics.  These 
factors  are; 

(1)  The  presence  and  characteristics 
of  other  industrial  wastewaters  which 
can  change  sulfide  concentrations,  pH, 
or  both. 

POTWs  that  serve  few  if  any 
industrial  indirect  dischargers,  other 
than  tanneries  which  employ  unhairing 
operations,  have  litUe  or  no  wastewater 
to  contribute  either  to  sulfide 
concentration  changes,  or  to  pH 
changes,  especially  decreases  in  pH 
which  tend  to  liberate  hydrogen  sulfide 
gas. 

POTWs  that  have  significant 
mdustrial  wastewater  contributions, 
especially  wastewaters  that  are  not 
equalized  and  may  include  sludge  loads 
or  consistently  low  pH  wastewater,  may 
experience  substantial  difficulty  in 
maintaining  very  high  concentrations  of 
sulfide  in  solution  and  are  likely  to  have 
interference. 

(2)  Tlie  characteristics  of  the  sewer/ 
interceptor  collection  system  which 
either  minimize  or  enhance 
opportunities  for  release  of  hydrogen 
sulfide  gas. 

Leather  tanneries  with  unhairing 
operations  connected  to  POTWs  by 
short  pressure  mains  will  experience 
little  or  no  difficulty  in  maintaining 
sulfides  in  alkaline  solution  during 
wastewater  transit  from  the  indirect 
discharger  to  the  POTW  headworks.  In 
this  instance,  the  pressurized  sewer 
system  contributes  to  maintaining 
dissolved  sulfides,  thus  decreasing  the 
likelihood  of  interference. 

POTWs  with  long  gravity  interceptor 
sewers,  with  "dead  spots"  and  other 
discontinuities  in  hydraulic  profile 
probably  will  have  difficulty 
maintaining  sulfides  in  solution,  and 
interference  is  likely.  In  this  case, 
reducing  the  sulfide  concentration 
enterii\g  the  sewer  by  sulfide 
pretreatment  will  minimize  the  potential 
for  release  of  massive  quantities  of 
hydrogen  sulfide  gas  during  wastewater 
transit  to  the  POTW, 

(3)  The  characteristics  of  the  receiving 
POTWs  headworks,  preliminary  and 
primary  treatment  systems,  and  sludge 
management  facilities  which  either 
minimize  or  enhance  opportunities  for 
release  of  hydrogen  sulfide  gas. 
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POTWs  with  facilities  that  have  very 
short  hydraulic  detention  times  and  are 
enclosed  in  well  ventilated  buildings 
have  reduced  opportunities  for  release 
of  hydrogen  sulfide  gas. 

POTWs  with  facilities  that  are 
enclosed  in  very  confined  and  poorly 
ventilated  buildings  and  have  long 
hydraulic  detention  times  have 
enhanced  opportunities  for  release  of 
hydrogen  sulfide  gas  and  substantial 
risk  to  human  life. 

(4)  The  history  of  any  sulfide  related 
interference  problems  at  affected 
POTWs  is  of  major  importance  in 
determining  the  need  for  a  pretreatment 
standard  for  sulfide. 

Five  years  is  the  suggested  minimum 
period  of  historical  review  of  any 
interference  incidents  as  they  relate  to 
the  presence  of  elevated  sulfide 
concentrations  from  leather  tanneries 
with  unhairing  operations,  and  to  the 
first  three  factors  relating  to  the  POTW 
noted  above. 

The  Agency  considered  relying  solely 
on  the  prohibited  discharge  standards 
(Section  403.5)  of  the  general 
pretreatment  regulations  in  place  of  a 
categorical  pretreatment  standard  for 
sulfide.  However,  the  Agency  rejected 
this  approach  because  of  the  special 
interference  problems  presented  by  the 
very  high  concentrations  of  sulfides  in 
the  unhairing  wastewaters  generated  by 
this  industry,  the  very  serious  nature  of 
the  problem,  and  the  availability  of 
control  technology. 

Chromium.  The  proposed  regulation 
(44  FR  38756-57)  included  a 
pretreatment  standard  (concentration 
limitation)  for  chromium  (total),  2  mg/1, 
applicable  to  all  plants  and  based  upon 
coagulation-sedimentation  of  combined 
wastewater  streams.  The  June  2. 1982 
notice  of  availability  (47  FR  23963) 
reasserted  the  Agency's  concern  for 
pass  through  of  chromium  (trivalent) 
based  on  the  performance  of  well 
operated  POTWs.  For  the  cities  studied, 
chromium  removal  by  well  operated 
POTWs  achieving  secondary  treatment 
averaged  65  percent.  This  is 
substantially  lower  than  the  removals 
required  by  BAT  level  treatment  (95-96 
percent),  and  therefore  the  Agency 
indicated  that  it  was  considering  a 
categorical  pretreatment  standard  for 
chromium.  The  Agency  indicated  that  its 
basis  for  the  standard  was  pretreatment 
Technology  Option  II,  which  included 
coagulation-sedimentation  of  segregated 
and  equalized  tanyard  and  retan-wet 
finish  wastewaters.  It  also  was  noted 
that  from  5-10  percent  of  the  plants 
might  not  have  adequate  interior  space 
or  adjacent  land  to  install  this 
technology. 


Comments  submitted  by  the  industry 
focused  on  three  major  issues.  First,  the 
industry  claimed  that  the  Agency's 
finding  of  chromium  pass  through  based 
on  the  POTW  study  was  erroneous.  The 
industry  cited  the  low  POTW  effluent 
concentrations  as  the  significant  finding 
of  the  POTW  study,  not  the  percent 
removals.  Second,  the  industry  asserted 
thai  trivalent  chromium  is  not 
significantly  harmful  to  the  environment 
citing  as  supporting  evidence  the  EPA 
Office  of  Solid  Waste  action  that 
removed  all  tannery  wastes  (process 
solid  wastes  and  wastewater  treatment 
sludges)  from  the  list  of  hazardous 
wastes  because  they  did  not  contain 
hexavalent  chromium.  Third,  the 
industry  commented  that  the  number  of 
plants  which  do  not  have  adequate 
space  to  install  pretreatment  technology 
was  greater  than  estimated  by  EP.A. 
Parts  of  the  industry'  further  objected  to 
the  Agency's  assumption  that  parking 
lot  space  was  available  for  treatment 
facilities. 

The  Agency  has  decided  to 
promulgate  a  categorical  pretreatment 
standard  for  chromium  (total). 
Categorical  pretreatment  standards  are 
necessary  in  this  case  because  the 
percent  of  chromium  removed  by  well 
operated  POTWs  achieving  secondary 
treatment  requirements  is  less  than 
required  by  BAT  for  direct  discha-gers. 
This  definition  of  pass  through  satisfies 
two  competing  objectives  set  by 
Congress:  (1)  That  standards  for  indirect 
dischargers  be  analogous  to  standards 
for  direct  dischaigers.  while,  at  the  same 
time.  (2)  that  the  treatment  capability 
and  performance  of  the  POTW  be 
recognized  and  taken  into  account  in 
regulating  the  discharge  of  pollutants 
from  indirect  dischargers.  The  Agency 
compares  percentage  removal  rather 
than  the  mass  or  concentration  of 
pollutants  discharged  from  the  POTW 
because  the  former  would  not  take  into 
account  the  mass  of  pollutants 
discharged  to  the  POTW  from  non- 
industrial  sources  and  the  latter  would 
credit  the  indirect  discharger  with  the 
dilution  of  the  pollutants  in  the  POTW 
effluent  to  lower  concentrations  due  to 
the  addition  of  large  amounts  of  non- 
industrial  wastewater. 

EPA  has  decided  to  regulate  trivalent 
chromium  in  these  pretreatment 
standards  because  the  total  quantity  of 
trivalent  chromium  generated  by 
indirect  dischargers  in  this  industry  is 
nationally  significant  (5.7  million  ibs/yr) 
when  compared  to  other  industrial 
categories,  such  as  the  metal  finishing 
industry  (8.9  million  Ibs/yr)  and 
inorganic  chemicals  industry-chrome 
pigments  subcategory  (1.4  million  lbs/ 
yr),  where  chromium  also  is  regulated. 


Information  in  the  record  indicates  that 
while  trivalent  chromium  is  not  as  toxic 
as  hexavalent  chromium  from  the 
human  health  standpoint,  trivalent 
chromium  exhibits  chronic  aquatic 
toxicity  (24  hr  toxicity  value 
approximately  50  ^xg/l).  as  confirmed  by 
ongoing  EPA  studies  to  develop  a  water 
quality  criteria  for  trivalent  chromium. 
Therefore,  both  forms  of  chromi'im 
(trivalent  and  hexavalent)  are 
environmentally  significant  and  are 
appropriate  to  be  regulated  under  the 
Clean  Water  .'^ct.  The  commenters 
submitted  no  information  which  would 
justify  excluding  chromium  from  these 
regulations. 

The  basis  for  the  chromium 
pretreatment  standard  is  Technology 
Option  II  with  two  different 
concentration  limitations  depending 
upon  subcategory  The  achievable  long 
term  effiuent  concentration  for 
chromium  (total)  is  fl  mg/l  for  those 
subcategories  (nos.  4.  5.  7.  and  9)  which 
do  not  have  beamhouse  operations.  The 
achievable  long  term  effiuent 
concentration  for  chromium  (total)  is  5 
mg/1  for  those  subcategories  (nos.  1,  2,  3. 
6,  and  8)  which  do  have  beamhouse 
operations. 

EPA's  economic  analysis  projected 
that  the  cost  of  chromium  control  would 
result  in  disproportionate  economic 
impacts  on  small  plants  in  subcategories 
1,  3  and  9  4-5  of  6  small  plants  in 
subcategory  1, 1-2  of  the  3  small  plants 
in  subcategory  3.  and  4-5  of  9  small 
plants  in  subcategory  9  were  projected 
to  close.  No  less  costly  chromium 
control  technology  options  or  less 
stringent  chromium  standards  could  be 
identified  for  these  plants.  Therefore, 
the  PSES  regulations  for  chromium  do 
not  apply  to  small  plants  which  process 
less  than  275  hides/day  in  subcategory 
1.  less  than  350  hides/day  in 
subcategory  3.  and  less  than  3600  splits/ 
day  in  subcategory  9  However,  small 
plants  in  subcategories  1  and  3  would 
still  be  subject  to  sulfide  pretreatment 
standrirds.  and  small  plants  in 
subcategories  1.  3  and  9  would  still  be 
required  to  comply  with  general 
pretreatment  regulations. 

Pretreatment  Technology  Option  II 
includes  both  sulfide  and  chromium 
control.  The  total  mvestm.ent  cost  of 
(  hromium  control  alone  could  be  as  high 
HS  S105  million  with  total  annualized 
costs  of  as  high  as  S2B  million  if  all 
plants  not  exempted  from  these 
regulations  were  required  to  install  this 
technology.  This  cost  may  result  in  the 
closure  of  one  to  three  plants,  among  all 
plants  covered  by  these  ct^rorr.ium 
pretreatment  standards,  'i'he  uiial  mass 
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of  trivalent  chromium  removed  would  be 
5.2  million  pounds  per  year. 

Constraints  on  the  availability  of 
interior  plant  space  and  adjacent  land 
were  considered  by  EPA,  and  an 
attempt  was  made  to  develop  further 
separations  within  subcategories  or 
alternative  effluent  limitations  to  take 
this  factor  into  account.  The  Agency 
specifically  solicited  comment  in  the 
notice  of  availability  as  to  whether  any 
plants  would  have  inadequate  space  to 
install  the  recommended  chromium 
control  technology.  However,  EPA  did 
not  receive  and  does  not  have  the 
detailed  information  and  data  needed  to 
define  the  total  population  of  indirect 
discharging  plants  that  do  not  have 
adequate  space  to  install  the  model 
chromium  treatment  technology. 
Therefore,  the  Agency  believes  that  the 
more  appropriate  approach  is  to  grant 
variances  from  the  chromium 
pretreatment  standard  based  upon  a 
specific  demonstration  by  the  indirect 
discharger,  as  provided  by  the  general 
pretreatment  regulation  (§  403.13),  of  the 
fundamentally  different  factor  (FDF)  of 
inadequate  interior  plant  space  or 
adjacent  land  In  the  event  that 
sufficient  detailed  submissions  are 
received  within  180  days  of  the  effective 
date  of  these  regulations,  as  required  by 
§  403.13,  to  precisely  define  those  plants 
which  do  not  have  adequate  space  for 
chromium  removal  technology,  an 
amendment  of  PSES  regulations  may  be 
possible.  Such  submissions  would  have 
to  conform  to  the  requirements  of 
§  403.13,  and  include  at  a  minimum  (1) 
Detailed  information  and  data  on 
interior  plant  layout  and  adjacent  land 
(diagrams  noting  all  areas  with  currer.* 
uses  and  dimensions):  (2)  details  on  the 
least  costly  pretreatment  system 
including  all  unit  processes  to  be  used  to 
meet  the  chromium  standard  and  the 
area  required,  as  well  as  pertinent 
details  of  any  pretreatment  facilities 
already  in  place;  (3)  the  itemized  cost  of 
each  of  the  additional  treatment  system 
unit  processes  which  must  be  added, 
and  the  cost  of  any  additional  land 
which  must  be  obtained,  or  other  plant 
modifications  that  would  be  necessary 
to  accommodate  the  additional  facilities; 
(4)  process  flow  diagram  and  production 
rates;  and  (5)  the  pretreatment 
standards  which  could  be  achieved  if 
the  discharger  were  to  spend  an  amount 
equal  to  the  Agency's  model 
pretreatment  Technology  Option  II  (that 
portion  not  required  to  achieve  the 
sulfide  pretreatment  standard). 

In  reviewing  the  information  and  data 
submitted  by  plants  in  support  of  their 
request  for  FDF  variances,  it  must  be 
noted  that  the  Agency  considers 


reallocation  of  that  portion  of  available 
interior  plant  space  and  adjacent  land 
(including  parking  lots)  necessary  to 
install  pretreatment  technology  to  be  an 
dppropriate  requirement.  Reallocation  of 
all  or  a  portion  of  parking  lots  for 
treatment  facilities  has  been 
implemented  by  a  few  plants  in  this 
industry-  and  by  plants  in  other 
industrial  categories. 

It  must  be  noted  that  the  Agency  has 
promvilgated  concentration  based 
pretreatment  standards  for  sulfide  and 
chromium.  The  amount  of  water  used  at 
any  plant  is  not  germane  to  the 
achievabiiity  of  these  standards. 
Therefore,  indirect  dischargers  will  have 
added  flexibility  because  water  use 
reduction  is  not  necessary  to  achieve 
these  standards.  The  Agency  believes 
that  the  cost  of  pretreatment  technology 
can  be  minimized  by  first  reducing  to 
the  maximum  extent  feasible  the  volume 
of  wastewater  to  be  treated.  For  this 
reason,  the  Agency  has  utilized  reduced 
water  use  ratios  (see  Section  \'  of  the 
Development  Document)  achieved  by 
existing  sources  only  in  calculating  the 
costs  of  PSES. 

The  Agency  has  considered  the  time 
for  compliance  for  PSES.  Few  leather 
fanning  and  finishing  plants  have 
installed  and  are  properly  operating  the 
treatment  technology  for  PSES. 
.Additionally,  many  plants  in  this  and 
other  industries  will  be  installing  the 
frpatment  equipment  suggested  as  model 
icchnoloEies  for  this  regulation  at  about 
the  same  time,  and  this  may  result  in 
delays  in  engineering,  ordering, 
installing,  and  operating  this  equipment. 
For  these  reasons,  the  Agency  has 
rit'cidf^d  to  set  the  PSES  compliance  date 
at  three  years  after  publication  of  this 
regulation. 

F.  PSXS.  The  Agency  proposed 
pretreatment  standards  for  new  sources 
(PSNS)  which  were  based  on  the  same 
technology  required  for  PSES,  plus 
physical-chemical  treatment  by  the 
Chappel!  Process.  One  of  the  comments 
received  by  the  Agency  was  that  the 
Chappell  Process  was  not  reliably 
demonstrated.  EPA  agreed  that  this 
process  has  not  been  demonstrated  for 
immediate  use  in  ail  subcategories. 
Therefore,  in  the  June  2,  1982  notice  of 
availability  (47  FR  23963),  EPA  indicated 
that  it  was  considering  establishing 
PSNS  based  on  the  same  pretreatment 
technology  option  chosen  for  existing 
sources  (PSES).  The  Agency  has  decided 
to  adopt  Technology  Option  II  and  the 
same  concentration  based  pretreatments 
standards  for  sulfide  and  chromium 
(total)  as  promulgated  for  PSES.  As 
noted  in  the  discussion  of  PSES,  reditced 


water  use  is  not  necessary  to  achieve 
these  concentration  based  standards. 
It  must  be  noted  that  because  new 
sources  can  select  among  the  most 
efficient  processing  methods  and  the 
most  advantageous  sites  at  which  to 
locate,  variances  based  upon 
fundamentally  different  factors  (FDF) 
(Section  403.13)  are  not  available. 
However,  if  a  POTW  certifies  that  the 
discharge  of  a  new  facility  (operating  in 
any  of  subcategories  1,  2,  3,  6,  or  8) 
would  not  interfere  with  its  treatment 
works,  the  sulfide  pretreatment 
standards  would  not  apply  as  noted  for 
PSES.  EPA  does  not  consider  the  sulfide 
waiver  to  be  an  FDF  variance  because 
the  waiver  relates  to  conditions  at  the 
POTW,  not  conditions  at  the  new 
source, 

VIII.  Costs  and  Economic  Impact 

Executive  Order  12291  requires  EPA 
and  other  agencies  to  perform  regulatory 
impact  analyses  of  major  regulations. 
Major  rules  are  defined  as  those  which 
result  in  an  annual  cost  of  $100  million 
or  more,  or  meet  other  economic  impact 
criteria,  such  as  cause  major  increase  in 
costs  or  prices,  or  significant  adverse 
effects  on  the  ability  of  domestic 
producers  to  compete  with  foreign 
enterprises,  or  on  competition, 
investment,  productivity,  or  innovations. 
The  promulgated  regulation  for  leather 
tanning  is  not  a  major  rule  according  to 
the  definition  and  therefore  does  not 
require  a  formal  regulatory  impact 
analysis.  This  rulemaking  satisfies  the 
requirements  of  the  Executive  Order  for 
a  non-major  rule. 

The  complete  economic  impact 
assessment  is  presented  in  Economic 
Impact  Analysis  of  Effluent  Limitation 
Guidelines  and  Standards  for  the 
Leather  Tanning  Industry.  EPA  440/11- 
82-001.  This  report  details  the 
investment  and  annual  costs  for  the 
industry  as  a  whole  and  for  typical 
plants  covered  by  the  proposed 
regulation.  Compliance  costs  are  based 
on  engineering  estimates  of  capital 
requirements  and  annual  costs  for  the 
effluent  control  systems  described 
earlier  in  this  preamble,  and  include 
cost  estimates  for  waste  treatment 
sludge  disposal.  The  report  assesses  the 
impact  of  effluent  control  costs  in  terms 
of  price  changes,  production  changes, 
plant  closures,  employment  effects,  and 
balance  of  trade  effects.  The  impacts  of 
each  regulatory  option  are  discussed  in 
the  report. 

EPA  has  identified  158  facilities 
engaged  in  wet  tanning  which  are 
covered  by  this  regulatioru  Total 
investment  costs  for  BPT.  BCT,  BAT. 
and  PSES  are  estimated  to  be  as  high  as 
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$170minion.  with  total  annual  costs  of 
$51  million,  indoding  depreciation  and 
interest  These  costs  are  expressed  in 
first  quarter  1982  dollars  and  are  based 
on  the  detenniuation  that  plants  will 
move  from  existing  treatment  to  BAT. 
and  from  no  assumed  pretreatment  to 
PSES.  Tliey  are  considered  an  estimate 
of  the  upper  limit  of  actual  costs  that 
will  be  incurred  because  the  sulfide 
pretreatment  standards  may  not  apply 
to  all  indirect  dischargers  in  the  affected 
subcategories,  siHne  POTWs  may  grant 
credits  fw  chromium  removal  and 
reduce  substantially  (if  not  totally)  the 
cost  to  individual  plants  of  chromium 
pretreatment  and  some  plants  may  be 
granted  FDF  variances  from  chromium 
pretreatment  standards  because  of  lack 
of  available  space  for  installation  of 
technology.  Furthermore,  some  plants 
may  find  less  expensive  technologies, 
than  used  by  EPA  in  this  analysis,  to 
comply  with  the  regulations.  Finally, 
while  EPA  assumed  no  treatment  in 
place  at  indirect  discharging  plants  for 
purposes  of  economic  impact  analysis, 
as  many  as  25  percent  of  the  plants 
actually  have  in  place  portions  of  the 
technology  needed  to  comply  with  PSES. 

The  major  economic  impact  projected 
as  a  result  of  compliance  costs  for  this 
regulation  is  the  potential  closure  of  3  to 
5  tanneries  employing  255-460  persons. 
Closure  estimates  are  those  projected  to 
result  from  the  regulation  after 
estimating  baseline  closures.  Leather 
price  increases  are  expected  to  reduce 
the  demand  for  domestically  produced 
leather  by  1.5  to  2.0  percent  as  a  result 
of  somewhat  increased  imports  of 
leather  and  leather  products.  EPA  has 
determined  that  these  costs  are  justified 
in  light  of  the  effluent  reduction  benefits. 

In  order  to  evaluate  the  potenhal 
impacts,  economic  model  plants  were 
developed  to  represent  plants  according 
to  industry  subcategory,  size  and  type  of 
discharge  (direct  or  indirect).  The  major 
decision  criteria  for  plant  closure  are 
based  on  net  present  values  [NPV)  and 
cash  flows.  The  cash-flow  analysis 
projects  revenues  and  expenditures  for 
each  year  over  the  life  of  the  investment, 
and  indicates  whether  the  firm  could 
meet  debt  repayments.  The  NPV 
analysis  discounts  the  cash  flows  of  the 
plant  over  the  life  of  the  investment  to 
estimate  whether  the  owners  would 
choose  to  close  rather  than  comply  with 
the  regulation. 

In  response  to  comments  on  the 
proposal  and  the  notice  of  availability, 
changes  were  made  in  the  Agency  s 
analysis.  The  profitability  of  the  model 
plants  were  reduced  by  about  40  percent 
to  reflect  average  conditions  over  the 
past  12  years.  The  cash  flow  test  now 


uses  a  five-year  repayment  period  for 
loans,  instead  of  the  15  years  assumed 
previously.  In  addition,  costs  were 
added  for  sludge  disposal.  These 
changes  are  discussed  further  in  the 
comments  section  of  this  preamble. 

BPT/BAT/BCT.  As  stated  previously 
the  Agency  is  promulgating  BAT  and 
BCT  limitations  which  are  the  .same  as 
BPT  limitations.  These  regulations  will 
nffect  17  existing  plants.  Investment 
beyond  the  pollution  control  equipment 
already  in  place  is  estimated  at  $10.5 
million,  with  total  annualized  rosts  of 
S5.7  million.. 

These  costs  are  estimated  to  increase 
the  cost  of  production  at  the  tanneries 
by  0.6  to  2.3  percent.  This  regulation 
may  result  in  the  closure  of  2  plaints 
causing  approximately  155  people  to 
become  unemployed.  TTiis  is 
approximately  1.3  percent  of  the  plants 
and  0.8  percent  of  the  employment  in  the 
industry. 

PSES.  Investments  to  implement  the 
promulgated  pretreatment  standards  are 
estimated  to  incur  costs  of  as  high  as 
$159  million,  with  an  annualized  cost  of 
$45  million  if  aU  141  plants  were  covered 
by  these  standards.  These  costs  could 
increase  the  cost  of  production  of  0.5  tn 
3.3  percent  over  the  life  of  the 
investment.  This  .'•egulation  may  result 
in  the  closure  of  1  to  3  plants  causing 
approximately  100  to  305  people  lo 
become  unemployed.  This  is 
approximately  1  to  2  percent  of  the 
plants  and  0.5  to  1.  6  percent  of  the 
employees  in  the  industry.  Those 
economic  eilects  take  into  account  that 
small  plants  in  the  retan-wet  finish, 
splits  subcategory,  and  small  plants  in 
the  hair  save  or  pulp,  nonchiome  tan. 
retan-wet  finish  subcategory  and  extra- 
small  plants  in  the  hair  pulp,  chrome 
tan,  retan-wet  finish  subcategory  are  not 
covered  by  the  chromium  pretreatment 
standards.  TTiis  exclusion  is  necessary 
ill  ortli^r  to  avoid  any  di.sprnpi.rtionafc 
economic  impacts  on  this  segment  of  the 
industry.  Wirhout  the  exclusion,  the 
analysis  of  compliance  costs  indicates 
significant  impacts  for  these  small 
plants.  The  6  extra  small  plants  in 
subcategory  1.  3  small  plants  in 
subcategory  3.  and  9  small  plants  in 
subcategory  9,  would  have  incurred  an 
additional  investment  cost  of  $9.4 
million,  and  total  annual  costs  of  $2.4 
million.  Plants  corresponding  to  the 
small  model  plants  are  the  least 
profitable  and  are  currently  operH';ng  at 
marginal  levels.  EPA  estimates  that  if 
these  plants  were  subject  to  the 
chromium  pretreatment  standards.  9-12 
of  these  18  small  plants  may  have  closed 
rather  than  install  treatment  technology 
Since  all  18  plants  represented  by  the 


model  plants  are  marginally  profitable. 
and  the  model  plants  were  projected 
closures,  the  chromium  pretreatment 
standards  do  not  apply  to  any  of  these 
18  small  plants.  No  less  costly 
technology  to  control  chromium  could  b*' 
identifcd  for  these  plants.  However,  all 
of  these  plants  remam  subject  to  general 
pretreatment  regulations,  and  the  .sik 
small  plants  in  subcalCKory  1  and 
S'jbcategorj'  3  may  still  be  requmM  t. 
comply  with  the  sulfide  pretreatment 
standards. 

NSPS  ar.d  PSS'S.  While  the  industry  m 
general  has  been  declining  in  terms  of 
production  and  number  of  plants,  some 
new  tanneries  have  been  established 
near  cattle  slaughtering  facilities  away 
from  the  traditional  centers.  Since  NSPS 
and  PSNS  are  essentially  the  same  as 
DPT  and  PSES,  these  regulations  for  ni'« 
sources  have  no  inta-ementai  economn. 
effect.  In  fact,  cost  lo  new  sources  may 
be  less  than  costs  for  existiLig  sources 
because  new  sources  can  utiiize  the 
must  efficient  processing  methods  which 
generate  less  wastewater  and.  the.-(4(irp 
install  smaller  si7.ed  contrrjl 
tcchnoIo(.^ies. 

In  addition,  EP.^  has  condLuted  an 
anahsis  of  the  incremental  rf>mo\al  cost 
per  pound  equivalent  for  eacn  of  the 
proposed  technology  based  optKins.  fii 
pound  equivalent  is  caiciilated  by 
multiplying  the  number  of  pounds  of 
toxic  pollutant  discharged  by  a 
weighting  factor  for  that  pollutant.  The 
weighting  factor  is  equal  to  the  water 
quality  criterion  for  a  standard  pollutant 
(copper),  divided  by  the  water  quality 
criterion  for  the  pollutant  being 
evaluated.  The  use  of  "pound 
equivalent"  gives  relatively  more  weight 
to  removal  of  more  toxic  pollutants. 
Thus,  for  a  given  expenditure,  the  cost 
per  pound  equivalent  removed  would  be 
lower  when  a  highly  toxic  pollutant  is 
removed  than  if  a  less  toxic  pollutant  is 
removed.  This  analysis,  entitled.  "Cost- 
Effectiveness  Analysis  for  the  Leather 
Tanning  Industry,"  is  included  in  the 
record  of  this  rulemaking. 

Regulatory  Flexibility  Analysis. 
Public  Law  96-354  requi.T?s  that  a 
Regulatory  Flexibility  Analysis  be 
prepared  for  regulations  proposed  after 
lanuary  1.  ISai  th.*t  have  a  significant 
impact  on  a  Svibstantial  number  of  small 
entities.  Althuiig,^  this  regu!.i!'ii'i  was 
proposed  before  January  1981  ami  a!! 
significant  imparts  on  small  enlitips 
ha\e  been  eliminated  by  exerr.i.i'.ri« 
some  small  leather  tanne:rs  from 
thromium  standards  requirtd  by  th^> 
PSES  regulation,  the  Agency  has 
prepared  a  Regulatory  Flexibility 
Analysis.  This  analysis  must-  , 
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•  Describe  the  reasons,  objectives, 
and  legal  basis  for  the  final  rule; 

•  Describe,  and  where  feasible, 
estimate  the  number  of  small  entities,  as 
(in  most  cases)  defined  by  Small 
Business  Administration  (SBA)  affected 
by  the  final  rule; 

•  Describe  the  reporting, 
recordkeeping,  and  other  compliance 
requirements; 

•  Identify  any  Federal  rules  that  may 
duphcate,  overlap,  or  conflict  with  the 
final  rule; 

•  Describe  any  significant 
alternatives  that  would  accomplish  the 
stated  objectives,  and  minimize  any 
significant  economic  impacts  of  the  final 
rules  on  small  entities. 

This  analysis  may  be  done  in 
conjunction  with  or  as  a  part  of  any 
other  analysis  conducted  by  the  Agency. 
This  final  rulemaking  and  the  economic 
impact  analysis  supporting  the  final  rule 
satisfy  the  requirements  of  the 
Regulatory  Flexibility  Act. 

Many  of  the  provisions  of  the  Initial 
Regulatory  Flexibility  Analysis  have 
been  addressed  in  detail  in  other 
sections  of  this  preamble.  Sections  I  and 
II  discuss  the  legal  authority  and 
objectives  of  the  proposed  rule.  Section 
XV  of  this  preamble  discusses  public 
participation.  The  Agency  is  not  aware 
of  any  other  Federal  rules  that  may 
overlap  or  conflict  with  this  final  rule. 

The  economic  analysis  underlying  the 
Regulatory  Flexibility  Analysis  was 
included  in  the  Economic  Impact 
Analysis  of  the  proposed  regulations, 
and  in  the  Economic  Impact  Analysis 
and  the  Leather  Tanning  Economic 
Summary  which  accompanied  the  June 
2, 1982  notice  of  availability.  The 
accompanying  economic  impact 
analysis  includes  a  revised  assessment 
of  the  impacts  associated  with  this  rule 
and  outlines  the  other  regulatory  options 
the  Agency  considered. 

Approximately  60  percent  of  this 
industry  or  94  plants,  have  200  or  fewer 
employees  per  facility.  (The  SBA  has 
proposed  to  define  small  businesses  in 
the  leather  tanning  industry  as  entities 
with  200  or  fewer  employees.  See  47  FR 
18993.  May  3. 1982).  The  Agency 
estimated  initially  that  application  of 
PSES  Technology  Option  II.  chromium 
removal,  to  all  indirect  dischargers 
would  cause  closures  of  10-15  small 
plants.  Nine  to  twelve  estimated 
closures  were  concentrated  in  the 
smallest  size  groups  in  subcategories  1. 
3.  and  9.  with  one  to  three  projected 
closures  in  other  size  groups  and 
subcategories.  To  reduce  the  economic 
impact,  the  Agency  excluded  18  existing 
plants  corresponding  to  the  extra-small 
subcategory  1  model  plant,  the  small 
subcategory  3  model  plant  and  the 


small  subcategory  9  model  plant  from 
the  requirements  of  PSES  Technology 
Option  II  (chromium  removal).  These 
small  plants  are  required  to  comply  with 
the  general  pretreatment  regulations. 
Moreover,  the  small  plants  in 
subcategory  1  and  subcategory  3  are 
required  to  meet  the  PSES  sulfide 
pretreatment  standard.  It  is  not 
expected  that  the  plants  excluded  from 
the  chromium  requirement  would  close 
as  a  result  of  the  remaining 
requirements  of  this  regulation.  These 
exclusions  would  not  provide  relief  for 
one  to  three  small  plants  in  two 
subcategories;  however,  no  further 
exclusions  were  made  because  the  total 
number  of  plants  corresponding  to  the 
affected  size  groups  in  the  applicable 
subcategories  is  24-27;  hence  a  large 
number  would  receive  relief  compared 
to  the  few  projected  to  require  relief. 

At  the  selected  option  for  BAT  (BPT), 
2  out  of  the  14  small  direct  discharge 
plants  would  close.  The  Agency  believes 
that  this  technology  is  economically 
achievable  despite  these  closures  in 
light  of  the  significant  pollutant  removal. 

IX.  Nonwater  Quality  Environmental 
Impacts 

Eliminating  or  reducing  one  form  of 
pollution  may  cause  other 
environmental  problems.  Sections  304(b) 
and  306  of  the  Act  require  EPA  to 
consider  the  nonwater  quality 
environmental  impacts  (including  energy 
requirements)  of  certain  regulations.  In 
compliance  with  these  provisions,  the 
Agency  considered  the  effect  of  this 
regulation  on  air  pollution,  solid  waste 
generation,  water  scarcity,  and  energy 
consumption.  This  regulation  was 
circulated  to  and  reviewed  by  EPA 
personnel  responsible  for  nonwater 
quality  programs.  While  it  is  difficult  to 
balance  pollution  problems  against  each 
other  and  against  energy  use,  the 
Agency  believes  that  this  regulation  will 
best  serve  often  competing  national 
goals.  The  Administrator  has 
determined  that  the  impacts  identified 
below  are  justified  by  the  benefits 
associated  with  compliance  with  the 
limitations  and  standards, 

A.  Air  Pollution.  Implementation  of 
PSES.  PSNS,  BAT  (BPT),  BCT.  and  NSPS 
are  not  expected  to  have  any  significant 
air  pollution  impacts.  However,  minimal 
amounts  of  volatile  organic  compounds 
may  be  released  to  the  atmosphere  by 
aeration  systems  in  activated  sludge 
treatment  facilities  at  direct  dischargers. 

B.  Solid  Waste.  Implementation  of 
these  regulations  by  existing  and  new 
sources  will  generate  sludges  from 
wastewater  treatment  which  must  be 
disposed.  As  noted  previously,  separate 
Agency  action  removed  both  process 


solid  wastes  and  wastewater  treatment 
sludges  from  the  list  of  hazardous 
wastes  under  RCRA,  thus  facilitating 
disposal  at  substantially  lower  cost  than 
for  hazardous  wastes.  Implementation 
of  PSES  by  Technology  Option  II  will 
generate  116,000  kkg  (metric  tons)  per 
year  (wet  basis,  20  percent  solids)  of 
sludge.  Implementation  of  BAT  (BPT) 
will  generate  30,000  kkg  (metric  tons) 
per  year  (wet  basis,  20  percent  sohds)  of 
sludge.  The  Agency  has  assumed  that 
these  sludges  will  be  disposed  in 
available  off-site  landfills.  The  cost  of 
off-site  landfill  disposal  of  these  sludges 
was  assumed  to  be  $20  per  wet  ton,  or 
$100  per  dry  ton  (20  percent  solids).  The 
resulting  total  annual  O  &  M  cost  for 
sludge  disposal  is  $2.5  million  for  all 
indirect  dischargers,  and  $0.7  million  for 
all  direct  dischargers. 

The  sludge  generation  rates  and  unit 
disposal  costs  associated  with  PSES  and 
BAT  (BPT)  are  projected  to  be  the  same 
for  PSNS  and  NSPS.  The  mass  of  sludge 
and  disposal  costs  for  selected  model 
plants  are  presented  in  the  Development 
Document. 

C.  Consumptive  Water  Loss. 
Treatment  and  control  technologies 
which  require  extensive  recycling  and 
reuse  of  water  may,  in  some  cases, 
require  cooling  mechanisms.  Where 
evaporative  cooling  mechanisms  are 
used,  water  loss  may  result  and 
contribute  to  water  scarcity  problems,  of 
concern  primarily  in  arid  and  semi-arid 
regions.  These  regulations  do  not 
envision  recycling  requiring  evaporative 
cooling  mechanisms  and,  therefore,  will 
create  no  additional  consumptive  water 
loss. 

D.  Energy  Consumption. 
Implementation  of  PSES  by  Technology 
Option  n  will  require  53  million  kwh/yr 
of  electric  power.  Implementation  of 
BAT  (BPT)  will  require  17  million  kwh/ 
yr  of  electric  power.  This  represents  an 
increase  of  approximately  1  percent 
above  power  usage  for  production  to 
achieve  PSES,  and  an  increase  of 
approximately  3  percent  above  power 
usage  for  production  to  achieve  BAT 
(BPT).  Similar  percent  increases  in 
energy  usage  would  be  expected  for  new 
sources. 

X.  Pollutants  and  Subcategories  Not 
Regulated 

Paragraph  8  of  the  modified 
Settlement  Agreement,  approved  by  the 
District  Court  for  the  District  of 
Columbia  on  March  9, 1979  (12  ERC 
1833],  contains  provisions  authorizing 
the  exclusion  from  regulation,  in  certain 
circumstances,  of  toxic  pollutants  and 
industry  categories  and  subcategories. 
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A.  Exclusion  of  Po /lutein ts.  On 
December  18, 1980,  EPA  submitted  an 
affidavit  explaining  that  the  Agency 
decided  not  to  regulate  certain  of  the  129 
toxic  pollutants  under  the  authority  of 
Paragraph  8(a)(iii)  of  the  modified 
Settlement  Agreement.  Since  that  time, 
the  Agency  acted  to  remove  three 
organic  compounds  from  the  list  of  toxic 
pollutants.  All  three  of  these  pollutants 
were  among  those  excluded  from 
regulation  because  "they  are  not 
detectable  by  Section  304(h]  analytical 
methods  or  other  state-of-the-art 
methods." 

The  Agency  has  gathered  additional 
data  since  these  regulations  were 
proposed,  as  described  previously  in  the 
Methodology  and  Data  Gathering  Efforts 
section  of  this  preamble.  Based  upon 
analysis  of  this  additional  data,  together 
with  the  data  used  in  the  proposal,  the 
Agency  is  revising  its  exclusion  of 
pollutants.  Of  the  126  toxic  pollutants, 
71  are  excluded  from  regulation  under 
the  authority  of  Paragraph  a(a)(ui)  of  the 
modified  Settlement  Agreement  because 
"they  are  not  detectable  by  Section 
304(h)  analytical  methods  or  other  state- 
of-the-art  methods." 

Among  indirect  dischargers,  54  of  the 
remaining  pollutants  are  excluded  from 
regulation  because  there  is  no  available 
pretreatment  technology  which  is 
economically  achievable  that  will 
remove  these  pollutants  prior  to 
discharge  to  POTWs.  Pretreatment 
standards  for  existing  sources  (PSES) 
and  new  sources  (PSNS)  are  included  in 
these  regulations  to  control  the 
remaining  toxic  pollutant,  chromiunL 

Among  direct  dischargers,  34 
pollutants  are  excluded  from  regulation 
because  "they  are  detected  in  treated 
effluents  in  trace  amounts  and  neither 
cause  nor  are  likely  to  cause  toxic 
effects;"  7  pollutants  are  excluded  from 
regulation  because  "they  are  detected  at 
only  a  small  number  of  sources  within  a 
subcategory  and  are  uniquely  related  to 
those  sources:"  and  13  pollutants  are 
"present  in  amounts  too  small  to  be 
effectively  reduced  by  technologies 
known  to  the  Administrator."  These 
pollutants  are  excluded  under  authority 
of  Paragraph  8(a)[iii).  The  pollutants  and 
the  specific  reasons  for  their  exclusion 
are  presented  in  Appendix  B.  The 
pollutant  (total)  chromium  is  controlled 
by  BPT;  because  BAT  is  being 
promulgated  equal  to  BPT,  total 
chromium  is  controlled. 

B.  Exclusion  of  Subcategories  and 
Point  Sources.  On  May  10, 1979,  the 
Agency  submitted  an  affidavit  excluding 
from  regulation  leather  products 
manufacturing,  inchiding  Shoes  and 
Related  Footwear  (SIC  3131-3149),  and 
Cloves,  Luggage,  PerscHiai  Goods,  and 


Miscellaneous  (SIC  3151-3199)  under  the 
authority  of  Paragraph  8(a)(iv)  of  the 
Settlement  Agreement.  The  Agency  is 
not  regulating  this  pwrtion  of  SIC  major 
group  3100  because  the  amount  and 
toxicity  of  each  pollutant  in  the 
discharges  do  not  justify  the 
development  of  national  regulations. 

XI.  Best  Management  Practices 

Section  304(e)  of  the  Clean  W  ater  Ac\ 
gives  the  Administrator  authority  to 
prescribe  "best  management  practices  ' 
(BMPs).  EPA,  through  its  Office  of  Water 
Enforcement,  is  offering  guidance  to 
permit  authorities  in  establishing  BMPs 
required  by  unique  circumstanceb  for  a 
given  plant.  BMPs  are  not  addressed  in 
this  regulation. 

.XII.  Upset  and  Bypass  Provisions 

A  recurring  issue  is  whether  industry 
guidelines  should  include  provisions 
authorizing  noncompliance  with  effliipnt 
limitations  during  periods  of  "upsot"  or 
"bypass."  An  upset,  sometimes  culled 
an  "excursion,"  is  an  unintentional 
noncompliance  occurring  for  reasons 
beyond  the  reasomible  control  of  the 
permittee.  It  has  been  argued  that  an 
upset  provision  in  EP.-\'s  effluent 
limitations  is  necessary  because  such 
upsets  will  inevitably  occur  even  in 
properly  operated  control  eq:iipmfT!t, 
Because  technology-based  limitations 
require  only  what  technology  can 
achieve,  it  is  claimed  that  liability  for 
such  situations  is  improper.  When 
confronted  with  this  issue,  courts  have 
disagreed  on  whether  an  explicit  upset 
or  excursion  exemption  is  necessary,  or 
whether  upset  or  excursion  incidents 
may  be  handled  through  EPA's  exercise 
of  enforcement  discretion.  Compare 
Marathon  0:1  Co.  v.  fP.4,  564  F  2d  1253 
(9th  Cir.  1977)  with  Wevprhaeiiserv. 
CnsH'p.  590  F.  2d  1011  (D.C.  Cir.  1978) 
and  Corr  Refiners  .^ssn..  el  al.  v.  Costle. 
594  F.  2d  1223  (8th  Cir  1979)  See  also 
American  Petroleum  Institute  v.  EP.A, 
540  F.  2d  1023  (10th  Cir.  1976):  CPC 
International.  Inc.  v.  Train.  540  F.  2d 
1320  (8th  Cir.  1976);  FMC  Carp.  v.  Tram. 
539  F.  2d  973  (4th  Cir.  1976). 

An  upset  is  an  unintentional  episode 
during  which  effluent  Umits  are 
exceeded;  a  bypass,  however,  is  an  art 
of  intentional  noncompliance  during 
which  waste  treatment  facilities  are 
circumvented  in  emergency  situations. 
We  have,  in  the  past,  included  bypas.s 
provisions  in  NP13ES  permits. 

We  determined  that  both  upset  and 
bypass  provisions  should  be  included  in 
NPDES  permits  and  have  promulgated 
Consolidated  Permit  Regulations  that 
include  upset  and  bypass  provisions. 
[See  40  CFR  122.6a  45  FR  33290  (May  19. 
1980).]  The  upset  provision  establishes 


an  upset  as  an  affirmative  defense  to 
prosecution  for  violation  of  technology- 
based  effluent  limitations.  T\\e  bypa.ss 
provision  authonzes  bypassing  to 
prp\ent  loss  of  life,  personal  inpiry,  or 
severe  propert\'  damage  Consequently, 
although  permittees  will  be  entitled  to 
upset  and  bj^pass  proMsions  in  NPtJES 
permits,  this  final  regulation  dno«;  no' 
address  these  issues. 

XIII.  Variances  and  Modificatiuns 

Upon  the  promulgation  of  this 
regulation,  the  effluent  limitations  for 
the  appropriate  subcategory  must  be 
applied  in  all  Federal  and  Slatp  .NTDPS 
permits  thereafter  issued  to  direct 
dischargers  in  the  leather  tarming  and 
finishing  industry.  For  the  BPT  effluent 
limitations,  the  only  exception  to  the 
binding  limitations  is  EPA's 
"fundamentally  different  factors" 
variance.  [See  E.I.  du  Pont  de  Nemours 
&  Co.  v.  Train  430  U.S.  112  (1977); 
Weyerhaeuser  Co.  v.  Castle,  supra.] 
This  variance  recognizes  factors 
concerning  a  particular  discharger  that 
are  fundamentally  different  from  the 
factors  considered  in  this  rulemaking. 
Although  this  variance  clause  was  set 
forth  in  EPA's  1973-1976  industry 
regulations,  it  is  now  included  in  the 
NPDES  regulations  and  will  not  be 
included  in  the  leather  tanning  and 
finishing  or  othe.'  industry  regulations. 
(See  the  NPDES  regulations  at  40  CtH 
Part  125.  Subpart  D.) 

The  BAT  limitations  in  this  regulation 
are  also  subject  to  EPA's 
"fundamentally  different  factors" 
variance  BAT  limitations  for 
nonconventional  pollutants  are  subject 
to  modifications  under  Sections  301(c| 
and  301(g)  of  the  Act.  These  statutory 
modifications  do  not  apply  to  toxic  or 
conventional  pollutants.  To  apply  for 
these  modifications  a  discharger  must 
be  in  compliance  with  BfT  Becuuse  this 
rule  will  make  BAT  equal  to  BFF.  EPA 
does  not  expect  any  applications  for 
Section  301(c)  or  301(g)  modifications 
(See  43  FR  40895  (September  13,  1978), ) 

Pretreatment  standards  for  existing 
sources  are  subject  to  the 
"fundamentally  different  factors' 
variance  and  credits  for  pollutants 
removed  by  POTWs.  (See  40  CFR  403.7. 
403.13;  43  FR  27736  (June  26,  1978)). 
Pretreatment  standards  for  new  sources 
are  subject  only  to  the  credits  provision 
m  40  CFR  403.7, 

NSPS  are  not  subject  to  EPAs 
"fundamentally  different  factors " 
\  ariance  or  any  statutory  or  regulatory 
modifications.  (See  £.  /  du  Pont  de 
\'etnours  and  Co.  v.  Train,  supra.) 
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XIV.  Relationship  to  NPDES  Permits 

The  BPT  limitations  and  NSPS  in  this 
regulation  will  be  applied  to  individual 
leather  tanning  and  finishing  plants 
through  NPDES  permits  issued  by  EPA 
or  approved  State  agencies,  under 
Section  402  of  the  Act.  As  discussed  in 
the  preceding  section  of  this  preamble, 
these  limitations  must  be  applied  in  ail 
Federal  and  State  NPDES  permits 
except  to  the  extent  that  variances  and 
modifications  are  expressly  authorized. 
Other  aspects  of  the  interaction  betvvfeen 
these  limitations  and  NPDES  permits  are 
discussed  below. 

One  issue  that  warrants  consideration 
is  the  eff^t  of  this  regulation  on  the 
powers  of  NTDES  permit-issuing 
authorities.  The  promulgation  of  this 
regulation  does  not  restrict  the  power  of 
any  permitting  authority  to  act  in  any 
maimer  consistent  with  law  or  these  or 
any  other  EPA  regulations,  guidelines,  or 
policy.  For  example,  even  if  this 
regulation  does  not  control  a  particular 
pollutant,  the  permit  issuer  may  still 
limit  such  pollutant  on  a  case-by-case 
basis  when  limitations  are  necessary  to 
carry  out  the  purposes  of  the  Act.  Where 
manufacturing  practices  or  treatment 
circumstances  warrant  additional 
controls,  such  limitations  may  be 
technology-based  in  conformance  with 
the  legislative  history  of  the  Act. 
However,  such  limitations  are  subject  to 
administrative  and  judicial  review  as 
part  of  the  permit  issuance  process.  In 
addition,  to  the  extent  that  State  water 
quality  standards  or  other  provisions  of 
State  or  Federal  law  require  limitation 
of  pollutants  not  covered  by  this 
regulation  (or  require  more  stringent 
limitations  on  covered  poUutantsl,  such 
limitations  must  be  applied  by  the 
permit-issuing  authority. 

A  second  topic  that  warrants 
discussion  is  the  operation  of  EPA's 
NPDES  enforcement  program,  many 
aspects  of  which  were  considered  in 
developing  this  regulation.  The  Agency 
emphasizes  that  although  the  Clean 
Water  Act  is  a  strict  liability  statute,  the 
initiation  of  enforcement  proceedings  by 
EPA  is  discretionary.  The  Agency  has 
exercised  and  intends  to  exercise  that 
discretion  in  a  manner  that  recognizes 
and  promotes  good-faith  compliance 
efforts. 

XV.  Public  Participation 

The  Agency  solicited  public  comment 
on  the  proposed  rules  and  the  notice  of 
availability  of  additional  information 
published  in  the  Federal  Register  on  July 
2, 1979.  and  June  2. 1982.  Also,  on 
February  15, 1980,  in  Washington,  D.C.. 
the  Agency  held  a  public  hearing  on  the 
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proposed  pretreatment  standards  for  the 
leather  farming  and  finishing  industry. 
Individual  public  comments  received 
on  the  proposed  regulation  and  the 
notice  of  availability,  and  the  Agency's 
responses,  are  presented  in  two  reports. 
"Responses  to  Public  Comments. 
Proposed  Leather  Tanning  and  Finishing 
Industry  Effluent  Guidelines  and 
Standards,"  and  "Responses  to  Public 
Comments,  Notice  of  Availability," 
which  are  part  of  the  public  record  for 
this  regulation. 

A  sununary  of  the  Agency's  responses 
to  major  comments  follows: 

1.  Comment:  In  their  comments, 
members  of  the  leather  tanning  industry 
claimed  that  the  data  and  other 
supporting  record  material  relied  upon 
by  EPA  in  proposing  these  regulations 
contained  a  large  number  of  errors. 
Instances  of  repetitive  data, 
unsupported  data,  and  misuse  of  data 
were  noted. 

Response:  In  response  to  this 
comment,  the  Agency  reviewed  the 
entire  data  base  and  all  documentation 
supporting  this  rulemaking.  All  historical 
data  points  were  examined  for 
background  documentation,  accuracy, 
and  applicability.  In  its  review  of  the 
data  base,  the  Agency  has  corrected 
errors  relating  to  data  previously 
submitted  by  the  industry,  including 
production  levels,  water  use  ratios,  and 
technology  cost.  As  discussed  in  detail 
in  the  Subcategorization  and  Water  Use 
section  of  this  preamble  and  the 
Development  Document,  data  points 
from  a  number  of  plants  were  eliminated 
from  the  data  base  utilized  to  develop 
water  use  ratios. 

EPA  also  conducted  a  program  to 
acquire  new  data  during  the  comment 
period.  This  program  involved  sending 
56  information  requests  (developed  in 
cooperation  with  and  distributed  by  the 
Tanners'  Council  of  America).  43  site 
visits,  and  10  wastewater  sampling 
visits.  The  Agency  acquired  a  significant 
amount  of  additional  information  and 
data  on  production  levels,  wastewater 
flow,  as  well  as  control  and  treatment 
technology  performance  and  cost.  The 
Agency  is  confident  that  the  available 
data  base  accurately  reflects  the  nature 
of  the  leather  tanning  industry,  its  water 
use  and  pollutant  loads. 

2.  Comment:  A  number  of  industry 
representatives,  the  TCA,  and  several 
consultants  questioned  the  pollutant 
removal  efficiencies  stated  by  the 
Agency  for  the  recommended  treatment 
technologies.  The  commenters  said  that 
there  was  a  difference  between 
"capability  to  achieve"  the  specified 
removal  efficiencies  and  the  level  of 
removal  efficiency  achievable  with 


"reliable  performance."  The  commenters 
believed  that  the  limitations  and 
standards  should  be  based  on  "reliable 
performance." 

Response:  As  stated  in  the  June  2. 
1982  notice  of  availability  (47  FR  23958- 
23965).  the  Agency  has  reviewed  and 
revised  its  basis  for  evaluation  of 
effluent  limitation  and  standards.  The 
Agency  recognizes  that  levels  of 
"reliable  performance"  may  not  be  as 
stringent  as  the  "capability  to  achieve." 
and  has  established  the  limitations  and 
standards  in  this  regulation  based  upon 
performance  which  can  be  reliably 
achieved.  The  review  and  analysis  of 
the  updated  data  base  also  included 
recalculation  of  variability  factors  for 
regulated  pollutants.  The  resulting  long 
term  average  performance  and  the 
normal  variability  which  describe  the 
effluent  reduction  achievable  by  BPT 
and  PSES  technologies  are 
representative  of  "reliable  performance" 
by  full  scale  operating  data  submitted 
by  tarmeries.  More  stringent  long  term 
average  effluent  concentrations  and 
variability  factors  as  proposed  and  as 
represented  by  non-selected  BAT  and 
PSES  options  were  capable  of  being 
achieved  but  did  not  represent  "reliable 
performance." 

3.  Comment:  Several  tanneries 
presented  data  documenting  previous 
efforts  to  reduce  water  consumption. 
The  commenters  said  they  had  taken  all 
of  the  feasible  water  conservation  steps 
and  that  further  reduction  in  water  use 
which  would  be  necessary  to  meet  mass 
based  limitations  and  standards  would 
result  in  adverse  changes  in  finished 
leather  quahty. 

Response:  As  discussed  previously  in 
this  preamble,  the  Agency  does  not  have 
any  data  showing  a  correlation  between 
subcategorization  and  final  product 
quality.  The  reduced  flow  rates  for 
existing  and  new  sources  were  derived 
from  data  which  show  these  values  can 
be  achieved  and  are  being  achieved  or 
surpassed  in  every  subcategory  by  at 
least  one  plant  which  utilizes  raw 
materials  and  processing  methods 
typical  of  each  subcategory  to  produce 
salable  final  products  of  commercially 
acceptable  qualities.  A  more  detailed 
discussion  of  final  product  quahty  and 
subcategorization  is  presented  in  the 
Subcategorization  and  Water  Use 
section  of  this  preamble  and  in  the 
Development  Document. 

4.  Comment:  Several  commenters 
claimed  that  the  median  and  reduced 
water  use  ratios  utilized  by  the  Agency 
were  not  representative  for  a 
subcategory  because  the  data  did  not 
represent  homogeneous  processing 
methods  and  final  products.  For  this 
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reason  several  industry  members 
claimed  that  establishing  mass  based 
[imitations  and  standards,  utilizing 
specific  water  consumption  values 
related  to  production  levels, 
significantly  reduces  the  tanners'  ability 
to  alter  processes  to  accommodate 
varying  raw  material  and  final  product 
mixes. 

Response:  The  Agency  concludes  that 
the  tanners  ability  to  alter  processes  to 
accommodate  varying  raw  materials 
and  final  product  mixes  wall  not  be 
constrained  by  application  of  these 
•regulations.  Moreover,  the  Agency 
believes  that  the  water  use  ratios  are 
representative  for  each  subcategory.  The 
revised  median  water  use  ratios 
developed  by  the  Agency,  and 
summarized  in  Table  1  of  the  June  2, 
1982  notice  of  availability  (47  FR  23959). 
were  based  upon  extensive  data 
supplied  by  90  plants  in  the  industry.  In 
utilizing  these  data,  the  Agency 
considered  a  broad  range  of  differences 
in  raw  materials  (cattlehide,  sheepskin, 
pigskin,  shearling,  blue  spUts  and  grain 
sides,  etc.)  and  three  major  groups  of 
subprocesses  (beamhouse,  tanyard,  and 
retan-wet  finish).  The  Agency 
subcategorized  the  leather  tanning 
industry  based  on  these  factors  because 
they  had  significant  influence  on  water 
use  and  waste  load  generation. 
Subcategorization  was  found  to  be 
related  incidentally  to  the  final  products 
produced  because,  as  a  result  of  the 
primary  subcategorization  factors  i.e.. 
the  raw  materials  and  groups  of 
subprocesses  used,  there  is  a  typical  mix 
of  final  products  for  each  subcategory. 
Day  to  day  variations  in  raw  materials, 
final  product  mixes,  and  attendant 
water  consumption  are  reflected  by  the 
individual  data  points  which  underHe 
these  median  flow  ratio  values. 

Since  the  raw  materials  and 
subprocesses  utilized  by  individual 
plants  within  a  subcategory  are  very 
similar,  it  is  the  Agency's  judgment  that 
water  use  for  individual  plants  within  a 
subcategory  also  can  be  similar.  The 
Agency  believes  that  water 
conservation,  recycling  and  reuse  of 
water  and/or  good  housekeeping 
practices  can  be  used  by  plants  within  a 
subcategory  in  order  to  arrive  at  the 
flow  ratios  specified  in  Tables  1  and  2. 

In  response  to  comments,  the  Agency 
attempted  to  separate  further  some 
subcategories  by  predominant  final 
products  and  developed  a  median  water 
use  ratio  for  these  predominant  final 
products.  These  water  use  ratios  were 
not  significantly  different  from  the 
median  water  use  ratios  established  for 
the  applicable  subcategory,  Therefore, 
the  data  available  to  the  Agency 


indicate  that  different  plants  making  the 
same  mix  of  salable  final  products  of 
commercially  acceptable  quahty  have 
different  water  use  ratios  depending 
upon  the  extent  to  which  they 
implement  water  conservation  and 
recycle  or  reuse  methods.  Accordingly, 
the  Agency  has  concluded  from  analysis 
of  available  data  that  there  is  no 
relationship  between  final  products 
manufactured  and  water  used  which 
supports  further  subcategory 
separations. 

Those  plants  with  unique  mixes  of 
processing  methods  and  final  products 
covering  more  than  one  subcategory 
would  have  mass  based  NPDES  permits 
or  mass  based  pretreatment  standards  if 
the  local  POTW  elected  to  do  so. 
developed  in  a  prorated  basis  to  provide 
discharge  allowances  for  each  product 
or  process  utilized  at  a  given  plant. 
Since  water  conservation  and  recycle 
and  reuse  techniques  are  available  for 
all  three  groups  of  subprocess  and, 
therefore,  applicable  for  each  of  the 
subcategories  for  this  industry,  those 
techniques  also  are  available  for  mixed 
subcategory  plants.  Examples  of  how 
mixed  subcategory  plants  could  achieve 
reduced  water  use  are  addressed  in  the 
Development  Document. 

5.  Comment:  In  response  the  notice  of 
availability,  the  Tanners'  Council  of 
America  provided  examples  for  each 
subcategory  of  plant  water  use  data 
which  they  claimed  were  misused  or  not 
representative  of  that  subcategory.  The 
Tanners'  Council  of  America  criticizfd 
the  Agency's  data  base  as  being  meager 
m  some  subcategories  and  provided 
examples  of  subcategories  with 
inadequate  data  bases. 

Response:  The  Agency  has  re\  lewed 
each  individual  example  of  alleged  Aula 
verification  from  contributing  plants. 
While  the  Agency  believes  that  major 
changes  in  subcategorization  are  not 
necessary,  minor  adjustments  have  been 
made  in  the  data  bases  for  four 
subcategories  and  are  summarized 
previously  in  this  preamble.  These 
adjustments  are  discussed  in  the  Water 
Use  section  of  this  preamble,  and 
detailed  in  the  Development  Document. 
Most  notably,  seven  plants  were  deleted 
from  subcategory  one  because  they 
were  mixed  subcategory  plants.  Three 
plants  were  deleted  from  subcategory 
four,  two  because  of  inadequate 
documentation  and  one  because  of  an 
error  in  subcategory  placement,  and  a 
fourth  p:ant  had  its  raw  material  weight 
basis  corrected  and  How  ratio 
recalculated;  all  resulting  in  an 
increased  median  flow  ratio  and 
substantially  increased  reduced  flow 
ratios  for  subcategory  four.  In  cases 


where  subcategory  flow  ratios 
increased,  costs  were  recalculated 
completely  (PSES  costs  for 
subcategories  4  and  7).  For  those 
subcategories  where  flows  decreased, 
costs  remained  the  same  (PSES  costs  for 
subcategories  1.  3,  (small  changes]  and  5 
(large  change]). 

The  number  of  plants  included  \n  the 
data  base  utilized  to  define  water  use 
for  each  subcategory  closely  reflects  the 
total  number  of  plants  in  each 
subcategory  of  the  industry;  some  of  the 
subcategories  do  not  have  many  plants 
in  them.  Therefore,  the  Agency  found  a 
commensurately  limited  amount  of 
accurate  and  verifiable  data  in  the 
following  subcategories:  hair  save, 
chrome  tan.  retan-wet  finish 
(subcategory  2) — 4  plants;  through-the- 
bluR  (subcategory  6) — 3  plants;  shearling 
(subcategory  7) — l  plant;  pigskin 
(subcategory  8) — 2  plants;  and  rel,in-wet 
finish  (splits)  (subcategory  9) — I  plants. 
The  Agency  has  actively  solicited  data 
from  the  industry.  In  several  instances. 
the  industry  submitted  only  a  limited 
amount  of  accurate  and  verifiable  flow 
data.  For  those  subcategories  the 
Agency  reviewed  the  manufacturing  and 
raw  material  data  for  each  plant  in  the 
subcategory.  Since  there  were  no 
significant  differences  in  manufacturing 
and  raw  material  data  for  plants  in  the 
same  subcategory,  the  available  data 
was  judged  representative  for  all  plants 
within  the  subcategory. 

6.  Commpnt:  A  number  of  commenters 
claimed  that  tnvalent  chromium  is  not 
significantly  harmful  to  the  environment, 
and  should  not  he  regulated.  As 
supporting  evidence  that  trivalent 
chromium  is  non-toxic,  these 
commenters  cited  actions  taken  bv  the 
KPA  Office  of  Solid  Waste  (OSW)  to 
delist  all  tannery  wastes  (from 
processing  and  wastewater  treatment) 
which  contain  trivalent  chromium,  and 
to  specify  hexavalent  chromium  in  the 
hazardous  waste  listing  criteria. 

Response:  Since  chromium  (total)  is  a 
toxic  pollutant  as  defined  by  the  Clean 
Water  Act  and  occurs  in  nationally 
significant  amounts  (6.3  million  Ibs/yr), 
the  Agency  must  set  effluent  limitations 
for  chromium.  Moreover,  as  discussed 
below,  there  is  pass  through  of 
chromium  at  POTWs  and  the  Agency  is 
required  to  set  pretreatment  standards 
for  chromium.  Information  and  data 
available  indicate  that  trivalent 
chromium  is  not  nearly  as  toxic  as 
hexavalent  chromium  from  the  human 
ht'olth  standpomt.  which  was  the  basis 
used  by  OSW  in  delisting  all  tannery 
wastewater  treatment  sludges  and 
process  solid  wastes.  However,  trivalent 
chromium  does  exhibit  chronic  aquatic 
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toxicity.  Ongoing  EPA  efforts  to  develop 
water  quality  criteria  for  trivalent 
chromium  coniirm  chronic  aquatic 
toxicity  (24  hr.  toxicity  value 
approximately  50  (ig/l).  "nifrefore.  the 
Agency  believes  that  it  is  apjpropriate  to 
regulate  titvalent  chromium. 

7.  Comment:  A  number  of  oommenters 
indicated  Aat  chromium  pass  throu^  at 
POTWs  receiving  tannery  waste  has  not 
been  properly  evaluated  They  believe 
that  the  significant  finding  in  the  POTW 
study  ir.terim  report  is  that  very  low 
uhromiuHB  concentrations  were  found. 
They  believe  that  chromium 
pretreatment  is  not  necessary  because 
the  POTWs  discharge  low 
concentrations  even  dmwigh  the  study 
also  showed  POTW  removal  rates  to  be 
lower  than  those  required  of  direct 
dischargers  with  BAT  limitations. 

Response:  Section  307(b)  of  the  Act 
requires  that  categorical  pretreatment 
standards  be  established  if  EPA 
determines  that  the  introduction  of 
pollutants  from  a  point  source  category 
would  interfere  with,  pass  through,  or 
otherwise  be  incompatible  with  a 
POTW.  Pursuant  to  the  general 
pretreatment  regulations,  categorical 
pretreatment  standards  are  necessary 
where  the  percent  removal  by  POTWs  is 
less  than  required  by  BAT  for  direct 
dischargers  (i.e.,  pass  through^  Because 
there  is  pass  through  of  chromium  at 
POTWs.  chromium  pretreatment 
standards  for  indirect  dischargers  were 
established  by  the  Agency.  At  POTWs 
where  chromium  does  not  pass  through, 
removal  credits  may  be  granted  to 
tanneries  to  reduce  the  amount  of 
pretreatment  necessary.  If  the  POTWs 
achieve  chromium  removals  comparable 
to  those  required  by  BAT.  the  POTW 
would  grant  removal  credits  to  the 
indirect  dischaigers  which  would 
increase  the  standards  to  concentrations 
typical  of  raw  wastewaters,  thus 
eliminating  the  need  for  pretreatment. 

8.  Comment:  Several  commenters 
cited  the  increased  costs  associated 
with  disposal  of  tannery  sludges  if  they 
are  classified  as  a  hazardous  waste  due 
to  the  presence  of  chromium.  The 
commenters  contend  that  trivalent 
chromium  does  not  interfere  with  land 
application  of  sludge  and  therefore 
should  not  be  used  as  a  limiting  factor  in 
sludge  disposal. 

Response:  Chromium  bearing  wastes 
are  no  longer  listed  as  hazardous  by  the 
Resource  Recovery  and  Conservation 
Act  (RCRA).  This  action  should 
facilitate  the  disposal  of  sludges  from 
treatment  of  tannery  wastewater. 

9.  Comment  Tanners  and  their 
consultants  commented  on  the  proposed 
sulfide  Hmit  of  0.0  mg/1  as  being 
impossible  to  meet  and  unnecessary. 


Since  domestic  sewage  contains  sulfide 
in  measurable  quantities,  requiring  an 
industrial  discharger  to  a  PGTW  to 
remove  all  sulfide  would  place  a  burden 
on  the  industry  which  would  not  result 
in  any  improvement  in  either  water 
quality,  treatment  efficiency,  or 
personnel  safety. 

Resporise:  In  response  to  comments, 
the  Agency  has  reviewed  data  in  the 
supplemented  record  on  the 
performance  of  sulfide  oxidation  and 
finds  that,  for  indirect  dischargers  with 
unhairing  (beamhouse)  operations,  a 
long-term  average  total  sulfide 
concentration  of  9J)  mg/i  can  be 
achieved  in  total  sewer  discharge. 
Accordingly,  the  Agency  has  revised  the 
basis  for  the  sulfide  pretreatment 
standard  from  0.0  mg/l  to  9X)  mg/1  for 
indirect  dischargers  with  unhairing 
operations  which  discharge  very  high 
sulfide  concentrations.  Sulfide 
limitations  are  not  necessar>'  for  indirect 
dischargers  in  the  "no  beamhouse" 
subcategories  (subcategory  numbers  4. 
5.  7,  and  9)  because  the  sulfide 
concentrations  in  raw  wastewaters  from 
plants  in  these  subcategories  typically 
are  less  than  9.0  mg/L  Achievement  of 
the  sulfide  pretreatment  standard  will 
minimize  sulfide  interference  to  the 
extent  feasible  by  existing  technology, 
int  luding  the  very  serious  sulfide-related 
risks  to  human  life  in  sewage  collection 
and  treatment  systems  at  affected 
POTWs.  A  more  stringent  technology 
based  sulfide  pretreatment  standard, 
which  would  relate  to  htnnan  safety 
criteria,  caruiot  be  supported  at  this 
time.  The  preliminary  treatment  step  of 
sulfide  oxidation  for  beamhouse 
subcategories  has  the  added  benefit  of 
rpdudng  the  oxygen  demand  in 
subsequent  aerobic  treatment  processes 
at  POTWs. 

10:  Comment.  Industry  representatives 
commented  on  the  lack  of  a  proven 
substitute  for  ammonia  in  the  deliming 
process  and  indicated  that  ammonia 
substitutes  do  not  produce  leather  of 
acceptable  quality. 

Response:  As  indicated  in  the  June  2. 
19B2  notice  of  availability,  EPA  has 
withdrawn  the  proposed  ammonia 
pretreatment  standards  and  effluent 
limitations  and  eliminated  all  associated 
costs  for  in-process  ammonia 
substitution  previously  included  in  BAT 
and  PSES  technology  options.  EPA  also 
is  no  longer  considering  regulation  of 
ammonia  as  part  of  the  BAT,  discharge 
limitations.  Although  the  Agency  did  not 
find  final  product  quality  to  be  a  factor 
requiring  further  subcalegorization,  the 
Agency  did  consider  leather  quality  in 
eliminating  in  process  substitution  for 
ammonia  as  a  recommended  technology 
This  decision  was  based  upon  the 


comments  that  in-proce«s  substitution 
for  ammonia  with  epsmn  salts  would  not 
be  feasible  in  light  of  its  adverse  effect 
on  the  properties  of  leafter,  and  that  its 
costs  were  substantial. 

EPA  recognizes,  however,  that  site 
specific  water  quality  problems  may 
require  more  stringent  permit 
requirements  for  ammonia  on  a  case-by- 
case  basis.  Accordingly,  the  Agency  has 
retained  the  cost,  in  BAT  OPTION  II,  of 
technology  to  achieve  nitrogen  control 
by  biological  nitrification  (i.e., 
pretreatment  of  segregated  streams  to 
reduce  TKN  in  raw  wastewater,  and 
additional  aeration  and  chemical 
addition  to  control  pH  in  activated 
sludge  systems),  EPA  engineering 
evaluation  of  end-of-jripe  technologies 
(i.e.,  BAT  OPTION  IH  indicates  that 
consistently  low  TKN  and  ammonia 
effluent  concentrations  can  be  achieved 
with  proper  design  and  diligent 
operation  of  wastewater  treatment 
systems.  However,  these  concentrations 
have  not  been  demonstrated  in  this 
industry. 

11.  Comment:  Several  commenters 
were  concerned  that  the  Chappell 
process,  the  basis  for  the  proposed 
PSNS,  is  not  proven  and  should  be 
investigated  further  before  it  is  accepted 
as  providing  pollutant  removals  equal  to 
proposed  BAT  end-of-pipe  treatment 
technology  (extended  aeration  activated 
sludge  upgraded  with  powdered 
activated  carbon  addition  followed  by 
multimedia  filtration). 

Response:  The  Chappell  process  was 
operated  for  only  a  short  time  at  a  small 
(25,000  gallons  per  day  of  wastewater) 
tannery  which  did  not  operate  a 
beamhouse.  Tlie  Agency  has  decided 
that,  due  to  a  lack  of  operating  data 
from  sustained,  full-scale  operation 
including  treatment  of  unhairing 
wastewaters,  the  process  cannot  be 
recommended  as  an  alternative  to 
biological  treatment  by  extended 
aeration  activated  sludge,  and  will  not 
be  used  as  the  basis  for  PSNS. 

12.  Comment:  Several  direct 
dischargers  commented  that  their 
present  discharge  does  not  have  any 
adverse  effects  on  the  receiving  water 
and  therefore  no  additional  treatment 
processes  should  be  required. 

Response:  The  Clean  Water  Act 
requires  existing  industrial  dischargers 
to  achieve  "effluent  limitations  requiring 
the  application  of  the  best  practicable 
control  technology  currently  available" 
(BPT)  (Section  301(b)(1)(A)),  and 
"effluent  limitations  requiring  the 
application  of  the  best  available 
technology  economically  achievable" 
(BAT)  (Section  301(b)(2)(A)).  The 
Agency  has  found  that  the  best 
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included  in  the  economic  impact 
analysis  of  the  proposed  regulations. 

Response:  In  developing  revised  costs, 
EPA  developed  credits  for  in  place 
control  technology  for  direct 
dischargers.  These  credits  were 
estimated  on  a  plant  specific  basis  by 
the  following  methodology.  First, 
estimates  were  prepared  for  the  cost  of 
upgrading  each  plant  to  BPT  technology 
utilizing  as  much  as  possible  of  in  place 
technology.  Second,  estimates  were 
prepared  for  the  total  cost  of  BPT 
technology  assuming  that  no  technology 
was  in  place  at  any  of  the  plants. 
Finally,  the  plant  specific  credit  was  the 
difference  between  these  two  costs. 
These  credits  were  utilized  in  the 
economic  impact  analysis  for  each 
plant. 

22.  Comment:  The  industry  sponsored 
economic  analysis  stated  that  the 
economic  effects  of  the  proposed 
regulations  were  understated  for  three 
major  reasons,  as  follows: 

•  The  compliance  costs  estimated  by 
EPA  were  too  low;  therefore  the 
consultants'  sensitivity  analysis 
calculated  closures  also  using 
compliance  costs  which  were  two  and 
three  times  those  estimated  by  EPA: 

•  The  21-year  time  period  over  which 
EPA  calculated  the  economic  impacts  of 
pollution  control  expenditures  was  too 
long;  the  study  concluded  that  a  five- 
year  period  was  appropriate;  and 

•  The  interest  rate  used  by  the  EPA  to 
discount  cash  flows  to  obtain  the  net 
present  value  after  pollution  controls 
(9.9  percent)  was  too  low;  the  analysis 
concluded  that  a  higher  discount  rate  of 
15.9  percent,  representing  the 
"opportunity  cost  of  capital,"  should 
have  been  used. 

The  industry  consultant  said  that  the 
proposed  regulation  would  cause  many 
more  tanneries  to  close  than  EPA's  data 
or  studies  indicated.  The  study 
concluded  that  as  many  as  half  the 
current  total  number  of  tanneries  would 
close. 

Hesponse:  Since  the  proposal,  and  as 
noted  previously  in  this  preamble,  EPA 
has  reviewed  carefully  and  revised 
where  appropriate  the  compliance  costs 
of  all  control  technologies.  As  a  result, 
capital  costs  have  increased 
considerably.  However,  annual  costs, 
which  were  used  in  the  net  present 
value  analysis  and  which  considered 
both  capital  as  well  as  operation  and 
maintenance  costs,  have  increased  only 
modestly.  Accordingly,  EPA  believes 
that  the  TCA  consultant's  estimates  of 
costs  two  and  three  times  the  Agency's 
estimates  were  overstated. 

The  21  year  period  over  which  the 
EPA  economic  models  were  calculated 
covers  the  construction  period  and  the 


operating  life  of  the  equipment.  The 
industry  study  concluded  that  the  five- 
year  period  it  incorporated  was  more 
appropriate  for  the  calculation  of  impact 
because  it  better  reflected  the 
uncertainty  in  the  industry.  EPA 
believes  that  the  uncertainty  factor  was 
adequately  reflected  in  its  assumption 
that  the  loan  for  pollution  control 
equipment  must  be  repaid  in  five  years 
By  using  a  five  year  period,  industry 
appears  to  have  placed  Httle  value  on 
the  years  of  useful  economic  life 
remaining  in  the  plant  and  pollution 
control  equipment  at  the  end  of  five 
years.  In  effect,  the  cost  of  pollution 
control  and  producing  leather  over  the 
five  year  period  were  overstated, 
leading  to  an  overestimate  of  closure 
impacts. 

Subsequent  to  the  proposal,  the 
Agency  revised  its  discount  rate  to  11 
percent.  The  Agency  believes  that  this 
was  a  reasonable  estimate  of  the  after- 
tax cost  of  capital  to  the  tanning 
industry.  This  discount  rate  was  based 
on  industry  data  for  recent  years  which 
indicates  a  pre-tax  cost  of  debt  ot  17 
percent  and  a  pre-tax  rate  of  return  on 
equity  of  17.5  percent. 

In  net  present  value  analysis,  a  higher 
cost  of  capital  increases  the  likelihood 
that  a  company's  earnings  would  be 
judged  an  inadequate  return  on 
investment  and  that  the  company  would 
be  a  closure  prospect.  The  Agency 
carried  out  analyses  using  the  industry's 
assumption  of  a  16  percent  cost  of 
capital,  and  found  that  closure  was 
predicted,  even  with  no  pollution  control 
expenditures,  for  six  out  of  22  model 
plants.  Because  this  is  a  higher 
incidence  of  closure  than  would  be 
expected  under  average  conditions  (and 
with  no  pollution  control  costs),  the  closure 
estimates  resulting  from  the  Ifi  percent 
discount  rate  were  inconsistent  with  the 
known  rate  of  industry  closure  sinne 
proposal  (1979).   Therefore,  the 
industry  closure  estimates 
were  overstated.  The  Agency  believes 
that  these  three  factors  taken  together 
overstated  substantially  the  likely 
closures  resulting  from  the  cost  of  these 
regulations. 

23.  Comment:  The  industry  sponsored 
economic  study  questioned  the 
assumption  that  costs  would  not  be 
passed  through  in  higher  prices.  It  was 
stated  that  many  tanners  would  attempt 
to  pass  on  cost  increases,  although 
probably  only  those  in  a  strong 
competitive  position  would  be  able  to  do 
so. 

Further,  it  was  stated  that  the  added 
costs  would  weaken  the  position  of  U.S. 
tanners  with  respect  to  foreign 
manufacturers.  It  was  estimated  that  an 
increase  in  the  price  of  domestically 


produced  leather  of  3  to  6  percent  as 
suggested  by  the  1979  EPA  report,  would 
r  ause  a  reduction  in  the  demand  for 
domestic  leather  production  of  4  5  to  9 
percent. 

Response:  The  1979  EPA  economic 
report  did  not  assume  that  costs  would 
be  passed  through  in  higher  pnces  for 
finished  leather  goods.  In  response  to 
comments  received  on  the  notice  of 
availability,  the  Agency  has  done  a 
detailed  analysis  of  the  relationship 
between  costs  and  increased  prices  and 
the  consequent  effects  on  imports  and 
exports. 

The  .Agency  now  agrees  that  there 
would  be  some  increase  m  the  price  of 
domestically  produced  leather,  and  that 
this  would  cause  some  increase  in  the 
imports  of  leather  and  leather  products, 
resulting  in  a  reduction  m  the  demand 
for  domestically  produced  leather  by  1.5 
to  2.0  percent.  The  industry  study 
overestimated  the  likely  leather  price 
increase,  as  well  as  its  effect  on  demand 
for  leather  The  relationship  between 
price  increases  and  demand  for  leather 
is  discussed  in  the  economic  analysis  of 
these  regulations. 

24.  Comment:  The  notice  of  avilability 
assumed  that  pollution  control 
expenditures  would  be  financed  in  large 
part  by  15  year  loans.  The  Tanners' 
Council  stated  that  probably  no  more 
than  10  percent  of  the  firms  would 
qualify  for  long-term  borrowing  without 
guarantee  and  that  the  economic 
implications  for  industry  members 
would  be  very  serious  if  loans  were 
made  for  shorter  periods,  even  up  to  five 
years.  The  commenter  noted  that  many 
companies  wtiuld  simply  be  unable  to 
obtain  the  required  financing. 

Response:  in  response  to  this 
comment,  the  Agency  conducted  a 
telephone  survey  of  tanners  and  bankers 
on  the  terms  of  financing  that  would  be 
available  tor  pollution  control 
equipment.  Based  on  the  survey,  the 
Agency  found  that  loans  for  pollution 
control  equipment  would  hkely  be  for 
shorter  periods  than  15  years — three  to 
se\  en  years.  The  Agency  then  revised 
its  economic  analysis  to  use  a  5  year 
repayment  period.  A  cash  flow  analysis 
was  then  carried  out  incorporating  the 
assumption  of  a  fi\e  year  repayment 
period. 

Regarding  the  comment  that  loans 
would  not  be  available  al  all.  the  impact 
analysis  assumes  that  if  the  plant  would 
tif  viable  by  the  net  present  value  test, 
and  it  could  cover  the  loan  repayment. 
loans  would  be  available. 

25.  Comment:  The  Tanners'  Council  of 
America  stated  that  EPA  had  apparently 
determined  not  to  condurt  a  Regulatory 
Flexibility  Analysis  to  assess  the  impect 
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17.  Commeat  Namerous  comnienten 
indicated  dut  the  lue  of  indicator 
pollutants  for  BAT  to  reSect  removal  of 
toxics  in  a  failure  of  EPA  to  set  speafic 

numerical  standards  as  required  by  the 
NRDC  Settlement  Agreement.  The 
industry  preferred  specific  toxic 
pollutant  limitations. 

Response:  EPA  examined  carefully 
the  presence  and  level  of  toxic 
pollutants  in  the  industry's  wastewaters. 
As  explained  previously,  EPA  has 
established  a  specific  limitation  for  the 
one  toxic  pollutant,  chromium,  which  it 
found  at  treatable  levels.  No  other  toxic 
pollutants  or  indicators  will  be 
controlled  by  BAT  because  no 
economically  achievable  technology 
beyond  BPT  was  identified  which  also 
afforded  treatment  specifically  for  toxic 
pollutants  found  in  these  effluents.  The 
12  to.xic  pollutants,  other  than 
chromium,  found  in  treated  effluents 
(see  Table  4.  47  FR  23959]  are  not 
projected  to  be  at  concentrations  which 
are  effectively  treatable  by  any 
available  technology  known  to  the 
Administrator,  and  therefore  these  12 
toxic  pollutants  have  been  excluded 
from  regulation  as  provided  by 
Paragraph  8(a)(iii)  of  the  revised 
Settlement  Agreement. 

18.  Comment  Commenters  noted  that 
the  conditions  in  the  leather  tanning 
industry  deteriorated  substantially 
between  the  time  economic  data  was 
collected  [1976)  for  the  proposal'and 
their  publishing  [1979], 

Response:  In  response  to  these 
comments,  EPA  completed  a 
reassessment  of  the  economic 
conditions  of  the  industry,  with  the 
assistance  of  simmiary  data  provided  by 
the  TCA,  financial  data  provided  by  a 
number  of  individual  firms,  and  other 
data  collected  by  the  Agency.  The  basis 
for  the  economic  analysis  was  updated 
to  reflect  conditions  through  1979, 
including  hide  prices,  demand  for  and 
prices  of  finished  leather,  plant 
utilization  rates,  international 
competition,  and  related  factors,  with 
control  technology  cost  data  expressed 
in  first  quarter  1960  dollars.  As  part  of 
this  reassessment,  ElPA  evaluated  seven 
additional  model  plants  for  indirect 
dischargers,  in  addition  to  the  15  model 
plants  evaluated  for  the  proposed 
regulations.  Plant  specific  analyses  were 
performed  again  for  13  of  the  20  direct 
dischargers,  including  consideration  of 
an  allowance  for  previous  expenditures 
on  in-place  control  technologies. 

19  Comment:  The  Tanners'  Council  of 
America  criticized  EPA  s  use  of  data 
from  1975  and  1976  noting  that  this 
period  was  not  representative  for  the 
industry.  The  TCA  noted  that  significant 
changes  in  the  economic  condition  of  the 


industry,  unrelated  to  the  recession. 
have  occiured  since  proposal  of  the 
regulations  in  1979.  Since  the  last  half  of 
1961  and  the  fu«t  half  of  the  1962.  the 
long-term  decline  of  the  industry  has 
taken  a  sharply  accelerated  pace  due  to 
accelerated  decline  in 'the  U.S. 
production  of  shoes  and  other  leather 
products;  increased  foreign  competition 
m  leather  markets;  failure  of  negotiated 
agreements  with  leather  exporting 
countnes:  rise  of  unfavorable  fashion 
trends;  and  rebound  in  export  of  U.S. 
hides.  The  TCA  claimed  that  the  capital 
investment  and  operating  expenses 
necessary  to  Implement  the  technical 
options  being  considered  will  have 
greater  impact  on  the  industry  than 
perceived  by  EPA. 

Response:  The  Agency  agrees  that  the 
profit  rates  for  the  model  plants  were 
based  on  a  period  which  was 
nonrepresentative  for  the  industry'.  The 
profit  rates  were  largely  based  on  a 
plant  survey  taken  in  1976  and  primarily 
reflect  profit  rates  for  1974  and  1975 
when  profits  were  the  highest  over  the 
past  12  years.  In  response  to  this 
comment,  the  Agency  revised  the  profit 
rates  by  using  an  average  profit  rate  for 
the  period  oi  1969-1981  instead  of  a 
profit  rate  based  on  the  years  1974  and 
1975.  Accordingly,  the  profitability  of  the 
model  plants  has  been  reduced  by 
approximately  40  percent.  This  change 
increased  the  number  of  potential  plant 
closures  resulting  from  installing  the 
treatment  equipment. 

The  factors  cited  for  the  decline  in  the 
leather  tanning  industry,  however,  were 
not  unique  to  the  end  of  1981  and  1962. 
The  factors  cited  were  cyclical  and  their 
effect  on  the  decline  in  the  iikiustry  is 
captured  in  the  long-term  data  used  in 
the  economic  analysis.  The  current 
sharp  decline  is  due  predominately  to 
the  generally  weak  economic  conditions. 
not  an  underlying  change  in  the  factors 
cited  by  the  TCA. 

20.  Co.itnwnL  Many  commenters 
stated  that  the  capital,  as  well  as 
operation  and  maintenance  costs,  used 
tor  the  recommended  technologies  were 
significantly  underestimated.  To 
document  this  the  TCA  prepared  their 
own  model  plant  costs  for  tanneries  in 
subcategories  1,  2,  3.  4.  and  5. 

Response:  EPA  performed  a 
comprehensive  review  and  revision  of 
the  entire  engineering  design  and  cost 
development  procedure.  All  the  cost 
estimates  appearing  in  the  June  2. 1962 
notice  were  updated  to  first  quarter  1980 
vahies.  Design  factors  of  the  unit 
processes  for  all  treatment  technologies 
were  found  generally  to  be  correct. 
while  a  number  of  inadequacies  were 
found  in  the  cost  development 
procedure  used  for  the  proposed 


regulations.  The  Agency  has  revised  the 
subcategory  median  water  use  ratios, 
which  generally  increased,  and  the  cost 
curves.  Moreover,  the  Agency  has 
revised  the  cost  estimates  by  now 
including  a  23  percent  ailowanoe  for 
engineering  and  contingency  costs,  and 
for  interest  during  construction.  In 
addition,  the  Agency  has  revised  its 
costs  by  assuming  that  all  construction 
work  is  to  be  done  by  contract  labor 
instead  of  tannery  workers.  In  reference 
to  this  last  item,  EPA's  cost  estimates 
may  now  be  higher  than  what  actual 
installed  costs  would  be,  since 
historically  tanners  have  used  in-house 
labor  extensively  for  installation  of 
treatment  systems.  Taken  together, 
these  changes  have  resulted  in 
substantial  increases  in  the  cost  of 
control  and  treatment  technologies.  The 
cost  estimates  submitted  by  TCA  were 
three  to  five  times  higher  than  the 
estimates  used  by  the  Agency  to 
evaluate  the  economic  impact  of  the 
proposed  regulation.  The  Agency's 
revisions  in  cost  have  served  to  reduce 
the  discrepancies  between  the  TCA  and 
.Agency  estimates. 

There  are,  however,  remaimng 
differences  between  the  TCA  and 
Agency  estimates.  A  portion  of  the 
remaining  differences  were  attributed  to 
the  fact  that  the  TCA  model  plant  costs 
included  items  that  EPA  believes  were 
not  justified.  For  instance,  the  TCA 
included  the  cost  of  recovery  and  reuse 
systems  for  vegetable  tanning 
(Subcategory  Three),  brine  (Subcategory 
Five),  and  degreasing  solvent 
(Subcategory  Five).  These  systems  are 
used  extensively  in  the  industry  and 
provide  return  on  investment.  Therefore. 
the  Agency  believes  these  costs  should 
not  be  included  as  wastewater 
treatment  costs.  In  addition,  the  TCA 
did  not  take  into  account  the  reduced 
chemical  purchase  requirements  for 
production  purposes  which  occur  due  to 
operation  of  chemical  reuse  and 
recovery  systems.  The  TCA  model  plant 
costs  also  include  expenditures  for 
reconstructing  process  equipment  to 
facilitate  waste  stream  segregation  and 
chemical  recovery  and  reuse.  As  an 
example,  the  cost  of  constructing  a  new 
beamhouse  was  included  for 
Subcategories  One  and  Two.  The 
Agency  believes  that  these  measures  are 
not  required  by  this  regulation  and  must 
be  justified  to  improve  production 
efficiency. 

21.  Comment-  Several  commenters 
stated  that  capital  expenditures  made 
for  wastewater  treatment  and 
pretreatment  in  contemplation  of 
complying  with  the  1972  Act  should  be 
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practicable  control  technology  currently 
available  that  also  is  economically 
ochievable  and  cost  effective  is 
nqualization,  primary  coagulation- 
sedimentation,  and  biological  treatment 
in  the  form  of  extended  aeration 
activated  sludge.  This  technology 
achieves  significant  reduction  in  all 
pollutants,  toxic  as  well  as  conventional 
and  nonconventional  pollutants. 
Accordingly,  this  technology  serves  as 
the  basis  for  BPT  effluent  limitations. 
The  Agency's  review  of  the  direct 
dischargers  indicated  that  the  existing 
effluent  quality  generally  was  very  poor 
in  a  small  number  of  cases  final  effluent 
concentrations  were  found  to  be  only 
marginally  lower  than  raw  waste 
concentrations  either  periodically  or 
consistently.  Environmental  analysis  of 
existing  discharges  indicated  that 
aquatic  and  human  health  toxicity 
values  for  certain  toxic  pollutants  (e.g., 
pentachlorophenoL  trivalent  chromium, 
naphthalene)  were  exceeded  under  low 
flow  conditions.  In  light  of  these 
findings,  the  Agency  has  found  it  to  be 
environmentally  necessary  and  cost- 
effective  to  require  upgrading  of  existing 
treatment  facilities  in  order  to  improve 
the  general  level  of  effluent  quality  of 
most  plants,  and  to  improve  the 
consistency  of  effluent  quality  of  other 
plants.  It  must  be  noted,  however,  that 
(he  Agency  has  not  found  additional 
technology  options  and  associated 
effluent  limitations  more  stringent  than 
BPT  to  be  economically  achievaltie  for 
the  category  as  a  whole  at  this  time. 
Therefore,  the  Agency  has  decided  BAT 
should  be  no  more  stringent  than  BPT. 
However,  the  Agency  also  recognizes 
that  in  certain  instances  site  specific 
wafer  quality  considerations  may 
require  permit  requirements  more 
stringent  than  BPT  effluent  limitations 
based  on  case-by-case  analysis. 

13.  Comment:  Several  tanneries  and 
POTW's  stated  that  indirect  dischargers 
located  in  large  metropolitan  areas  may 
contribute  only  a  small  percentage  to 
the  total  waste  stream.  Apphcation  of 
national  pretreatment  standards  to  these 
tanneries  therefore  is  not  necessary  to 
assure  proper  operation  of  the  POTW. 

Response:  The  Agency  recognizes  that 
some  indirect  dischargers  located  in 
large  metropolitan  areas  may  contribute 
only  a  small  percentage  to  the  total 
wastestream.  Under  the  Clean  Water 
Act  and  the  general  pretreatment 
regulations,  pretreatment  standards  for 
indirect  dischargers  are  required  if  the 
introduction  of  pollutants  would  result 
\n  pass  through,  interference,  or 
otherwise  would  be  incompatible  with 
POTW 8.  The  Agency  has  determined 
that  pretreatment  standards  are 


necessary  for  the  leather  tanning 
industry  because  trivalent  chromium 
passes  through  POTWs  and  because 
sulfide  can  interfere  with  POTWs. 
Where  chromium  does  not  pass  through 
the  POTW,  removal  credits  are 
available  to  reduce  the  need  for 
pretreatment.  POTWs  also  may  certify 
that  the  sulfide  pretreatment  standard 
should  not  apply  to  certain  contributing 
indirect  dischargers  if  site  specific 
evaluation  indicates  that  sulfide 
interference  is  not  a  problem. 

14.  Comment:  Several  tanneries  and 
POTWs  commented  that  the 
pretreatment  standards  in  the  proposed 
regulations  could  require  duplicate 
treatment  in  instances  where  the  POTW 
has  facilities  specifically  constructed  for 
the  treatment  of  tannery  wastewater 
Furthermore,  in  some  cases  construction 
of  these  facilities  has  been  financed  by 
the  tannery  while  ownership  and 
operation  is  the  responsibility  of  the 
POTW. 

flesponsf:  i\s  iintcd  in  the 
response  to  the  previous  comment, 
categorical  pretreatment  standards  are 
necessary  where  pass  through  has  been 
demonstrated.  However.  §  403.7  of  the 
general  pretreatment  regulations 
provides  for  granting  of  removal  credits 
achieved  at  POTWs.  In  cases  where 
POTW  facilities  have  been  specifically 
designed  to  treat  leather  tanning  and 
finishing  wastewaters,  it  is  likely  that 
the  POTW  would  be  able  to  grant  a 
credit  for  chromium  removal  to  the 
indirect  discharger.  Where  the  POTW 
achiev^Js  removals  comparable  to  BAT, 
credits  probably  would  eliminate  the 
need  for  pretreatment. 

13.  Qinunrnt:T\w  Tanners'  Cuum.il 
of  America  commented  that  the 
proposed  pretre.atm(>nt  regulation 
disrouraf^ed  the  u.se  of  I'OTWs  bv 
mdustrv  hv  recjiiiring  new  soui<;es  to 
[irovide  pretreatnitiit  equivalent  to  BAT. 
and  thereby  contia\ened  the  intent  of 
the  .\c\  to  enr.nuraRe  joint  treatment. 

Response:  The  proposed  pretreatment 
.standards  for  new  sources  (PSNSJ  were 
based  upon  technology  equivalent  to 
BAT.  The  proposed  PSNS  contained 
limitations  equal  to  BAT  for  ammonia, 
sulfide,  and  chromium,  which  were  more 
stringent  than  those  proposed  for  PSES. 
as  well  as  limitations  for  BOD5.  COD. 
TSS.  Oil  and  Crease,  Total  Kjeldahl 
Nitrogen,  and  Phenol.  A  specific  range 
was  included  for  pH.  After  review  of  the 
entire  technology,  performance,  and  cost 
basis  for  the  proposed  PSNS,  EPA 
revised  PSNS.  The  PSNS  being 
promulgated  today  is  based  on  the  same 
technology  and  regulates  the  same 
pollutants  to  the  same  concentrations  as 
PSES,  not  BAT. 


16.  Comment:  Several  tanners  cited 
ibe  lack  of  available  space  for 

cor'struc'ion  of  wastewater 
pretreatment  facilities  as  a  constraint  on 
the  industry's  ability  to  comply  with  the 
proposed  PSES.  The  Tanners'  Council  of 
America,  in  responding  to  the  notice  of 
availability,  also  objected  to  the  use  of 
employee  parking  space  for 
pretreatment  facilities. 

Respimse:  During  the  com.ment  period 
.for  the  proposed  regulations,  the 
Agency's  representatives  \isited  a  total 
of  59  of  the  141  indirect  discharsing 
tanneries  including  tanneries  in  the 
uiban  areas  of  Chicago.  IL;  .Mdwaukee. 
WI;  Peabody-Salem,  MA;  and 
Gloversville-)ohnstown.  NY  Based  on 
the  findings  of  these  visits  the  Agency 
predicted  that  5  to  10  percent  of  the 
leather  tanning  industry  dors  not  have 
space  available  for  conblruction  of 
wastewater  pretreatmen'.  facilities. 

The  Agency  did  not  have  sufficient 
data  to  identify  all  indirect  discharging 
tanneries  with  madequate  space  to 
install  chromium  pretreatment 
technology,  and  could  not  establish 
specific  exemptions  or  alternative 
efiluent  limitations  for  these  plants. 
Therefore,  m  the  notice  of  availab.lit\ 
the  Agency  solicited  comment  and 
additional  data  concerning  plants  with 
inadequate  space  to  install  the 
recommended  pretreatment  technology 
(47  FR  23962).  However,  additional 
substantive  input  v\as  not  received, 
even  though  EPA  extended  the  comment 
period  to  facilitate  receipt  of  such 
com.T.ents.  EPA  does  not  have  sufficient 
detailed  information  regarding  space 
a\'ai!abiiity  to  define  the  population  of 
plants  which  have  less  than  adequate 
space  to  install  the  recommended 
pretreatment  technology  for  chronvum 
The  Agcncj  believes  that  the  more 
appropriate  appro.ich  is  to  grant  waivers 
based  upon  a  specific  demonstration  by 
the  indirect  discharger,  as  provided  by 
the  general  pretreatment  regulation 
!§  403  13).  of  the  fundamentally  different 
factor  of  inadequate  intencr  plant  space 
or  adjacent  land.  Should  sufficient 
detailed  data  be  received  to  identify 
those  plants  which  do  not  have 
adequate  space  for  chromium 
pretreatment  technology,  an  amendment 
of  PSES  regulations  may  be  possible. 
The  Agency  considers  reallocation  of 
that  portion  of  available  interior  plant 
space  and  adjacent  land  (including 
parking  lots)  necessary  to  install 
pretreatment  technology  to  be  an 
appropriate  requirement.  Reallocation  of 
all  or  a  portion  of  parking  lots  for 
treatment  facilities  has  been 
implemented  bv  plants  in  other 
industrial  categories. 
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of  the  regulation  on  small  business.  As 
part  of  its  comment,  the  Tanners' 
Council  reviewed  the  criteria  of  the 
Regulatory  Flexibility  Act,  as  well  as  the 
EPA  guidelines  for  implementing  the 
Act,  and  provided  such  an  assessment 
for  indirect  dischargers.  Defining  small 
businesses  as  those  with  200  or  fewer 
employees,  the  TCA  found  68  percent  of 
the  140  indirect  dischargers  would  be 
classified  as  small  business.  For  these 
tanneries,  the  TCA  noted  that  the 
.iriteria  for  a  significant  impact  would  be 
met.  in  varying  degrees,  for  three  of  the 
four  criteria  suggested  in  the  EPA 
Regulatory  Flexibility  guidelines: 

•  Compliance  costs  more  than  5 
percent  of  production  cost; 

•  Compliance  costs  as  a  percent  of 
sales  for  small  entities  more  than  10 
percent  higher  than  for  large  entities 
(diseconomies  of  small  scale); 

•  Capital  costs  a  significant  portion  of 
capital  available. 

The  TCA  concluded  it  was  therefore 
i.-nperative  for  EPA  to  give 
consideration,  under  the  terms  of  the 
Regulator}-  Flexibility  Act,  to  the 
dramatic  impact  that  the  regulation 
would  have  on  small  business. 

Response:  While  the  draft  economic 
report  did  not  contain  a  separate  section 
on  small"business  analysis,  Chapter  VIII 
of  the  draft  report,  which  presents 
estimates  of  impacts  on  model  plants  of 
various  sizes,  provides  the  information 
for  such  an  analysis.  A  regulatory 
flexibility  analysis  is  included  in  the 
final  report. 

EPA  believes  that,  in  terms  of  the 
three  criteria  considered  by  the  TCA, 
either  the  impacts  were  not  as  dramatic 
as  indicated  by  the  Council,  or  that  the 
impacts  were  not  confined  to  small 
plants. 

TCA  estimated  a  significant  impact  in 
terms  of  compliance  cost  as  a  percent  of 
production  cost  based  on  data  in  the 
economic  report  on  annualized  cost  for 
the  first  year  of  operation.  This  figure 
overstated  compliance  cost  because  it 
did  not  take  into  account  the  tax 
implications  of  pollution  control 
expenditures  and  because  the  economic 
model  estimated  the  highest  costs  in  the 
first  year  of  operation,  and  lower  costs 
for  subsequent  years.  A  better  measure 
of  compliance  cost  was  provided  by  the 
statistic  on  price  increase  required  to 
maintain  a  company's  rate  of  return  on 
investment  equal  to  its  baseline  value. 
Averaged  over  the  years  of  operation  of 
the  pollution  control  equipment,  this  did 
not  exceed  five  percent  for  any  of  the 
model  plants.  Over  the  first  five  years  of 
operation,  which  were  of  most 
immediate  concern,  the  rquired  price 
increase  exceeded  five  percent  for  only 
one  model  plant  (small  nonchrome  tan). 


The  criterion  referring  to  adverse 
scale  diseconomies  holds  for  all  sizes  of 
model  plants,  except  for  the  largest 
model  plant  in  each  subcategory.  Hence, 
for  the  taiming  industry,  this  criterion 
was  not  useful  for  distinguishing 
impacts  on  small  plants. 

In  assessing  impacts  in  terms  of  the 
third  criterion,  capital  requirements  and 
capital  availability,  the  Tanners'  Council 
commented  that  most  of  the  small 
tanneries  would  not  qualify  for  15-year 
loans.  However,  as  the  TCA  also  stated, 
this  also  appeared  to  be  true  for  tanners 
in  general.  Hence,  on  this  criterion 
alone,  there  was  not  a  basis  for 
distinguishing  impacts  on  small  plants. 

The  Agency  believed  that  more  stress 
should  be  placed  on  the  fourth 
regulatory  fiexibility  criterion,  not 
mentioned  by  the  TCA  in  this  context. 
the  likelihood  of  closures.  EPA  believed 
that  the  economic  effects  of  concern 
would  best  be  assessed  in  terms  of 
closure  analysis  For  the  notice  of 
avaiiabihty.  no  closures  were  projected 
for  indirect  dischargers  (and  only  one 
for  the  direct  dischargers).  However,  as 
a  result  of  comments  received,  the 
Agency  revised  its  efonomic  analysis. 
The  initial  result  was  that  a  substantial 
number  of  closures  were  projected 
among  small  plants  with  indirect 
discharge.  In  order  to  reduce  the 
economic  impacts.  PSES  was  revised  so 
that  the  smallest  plants  in  subcategories 
1.  3  and  9  would  not  be  covered  by  the 
chromium  removal  requirement.  The 
details  of  this  analysis,  and  the 
exclusions,  are  given  in  this  Regulatory 
Flexibility  Analy^^-^SoFtton  of  this 
preamble.  /  } 

26.  Commenf:  In  response  to  the  notice 
of  availability,  one  comrfienter 
questioned  EPA's  operation  and 
maintenance  costs  as  uiiderstated 
because  of  omission  of  sludge  disposal 
and  effiuent  monitoring  costs. 

Response:  EPA  has  reviewed  its 
operation  and  maintenance  costs 
carefully,  compared  to  those  provided 
by  the  commenter.  The  Agency  has 
found  that  sludge  disposal  costs,  while 
included  in  preliminary  costs  and 
economic  analysis,  were  inadvertently 
omitted  from  the  costs  summarized  in 
the  [une  2, 1982  notice  of  availability. 
The  cost  of  treatment  system  sludge 
disposal  now  has  been  added.  The  cost 
of  installing  and  operating  effluent 
monitoring  facilities  were  included  in 
the  notice  of  availability  for  all  plants. 
However,  the  cost  of  sample  analysis  for 
sulfide  and  total  chromium  was  omitted 
for  indirect  dischargers;  these  costs  now 
have  been  included. 

27.  Comment:  The  Tanners'  Council  of 
America  and  other  commenters 
considered  the  long  term  average 


concentrations  for  the  BAT  options  not 
selected  [BAT  OPTIONS  II  and  III]  very 
stringent  and  not  demonstrated  within 
the  industry.  They  expressed  the 
concern  that  these  concentrations  could 
be  misused  by  premitting  authorities. 

Response:  The  Agency  agrees  that  the 
concentrations  projected  for  BAT 
OPTIONS  II  and  III  have  not  been 
demonstrated,  and  therefore  could  be 
misused  by  permitting  authorities. 
Accordingly,  the  Agency  has  deleted 
these  concentrations  from  the 
Development  Document.  The  final 
Development  Document,  however, 
includes  the  range  of  expected 
performance  for  these  technologies,  in 
place  of  concentrations  because  the 
specific  concentrations  included  in  the 
notice  of  availability  have  not  been 
demonstrated  in  this  industry  at  this 
time. 

28.  Comment:  In  response  to  the  notice 
of  availability,  most  industry  members 
commented  that  sulfide  pretreatment 
standards  were  not  necessary  and 
should  be  used  as  guidance.  Some 
commenters  were  concerned  that  the 
waiver  process  suggested  in  the  notice 
of  availability  would  impose 
unnecessary  procedural  burdens,  and 
that  some  POTWs  would  choose  not  to 
invoke  the  waiver  process  even  if 
sulfide  control  was  not  necessary.  State 
and  local  authorities  generally  agreed 
with  the  need  for  sulfide  pretreatment 
standards,  and  some  considered  the 
limitations  under  consideration  too 
lenient. 

Response:  Under  Section  307  of  the 
Clean  Water  Act  and  the  general 
pretreatment  regulations,  pretreatment 
standards  for  indirect  dischargers  are 
required  if  the  introduction  of  pollutants 
would  result  in  interference  with 
POTWs.  The  Agency  believes  that  a 
pretreatment  standard  for  sulfide  is 
necessary  to  minimize  the  potential  for 
interference,  such  as  the  hazard  to 
human  life  associated  with  very  high 
sulfide  concentrations  in  wastewaters 
from  plants  with  unhairing  operations. 
Accordingly,  EPA  has  decided  to  adopt 
a  sulfide  pretreatment  standard,  but  will 
allow  POTWs  to  certify  to  EPA  that 
these  standards  should  not  apply  to 
specified  indirect  dischargers  upon 
consideration  of  factors  discussed 
previously  in  this  preamble.  The  Agency 
will  require  POTWs  to  certify  that  these 
factors  have  been  considered  and  that 
waivers  are  warranted.  The  Agency  has 
streamlined  the  procedural  process  for 
sulfide  waivers  and  believes  that  the 
procedural  burden  will  be  minimized. 

The  concentration  limitation  is 
achievable  by  the  catalytic  sulfide 
oxidation  technology,  affords 
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substantial  reduction  in  sulfide 
concentrations,  and  minimizes  the 
attendant  risk  to  the  extent  feasible.  As 
discussed  above,  a  more  stringent 
pretreatment  standard  cannot  be 
supported  at  this  time. 

XVI.  Small  Business  Administration 
(SBA)  Financial  Assistance 

The  Agency  is  continuing  to 
encourage  small  manufacturers  to  use 
Small  Business  Administration  (SBA) 
financing  as  needed  for  pollution  control 
equipment.  Three  basic  programs  are  in 
effect:  the  Guaranteed  Pollution  Control 
Program,  the  Section  503  Program,  and 
the  Regular  Guarantee  Program.  All  the 
SBA  loan  programs  are  only  open  to 
businesses  with  net  assets  less  than  $6 
million,  with  an  average  annual  after- 
tax income  of  less  than  $2  million  and 
with  fewer  than  250  employees. 

The  guaranteed  pollution  control 
program  authorizes  the  SBA  to 
guarantee  the  payments  on  qualified 
contracts  intered  into  by  eligible  small 
businesses  to  acquire  needed  pollution 
control  facilities  when  the  financing  is 
provided  through  pollution  control 
bonds,  bank  loans  and  debentures. 
Financing  with  SBA's  guarantee  of 
payment  makes  available  long-term 
financing  comparable  with  market  rates. 
The  program  applies  to  projects  that 
cost  from  $150,000  to  $200,000. 

The  Section  503  Program,  as  amended 
in  July  1980.  allows  for  long-term  loans 
to  small  and  medium-sized  businesses. 
These  loans  are  made  by  SBA-approved 
local  development  companies,  which  for 
the  first  time  are  authorized  to  issue 
Government-backed  debentureis  that 
are  bought  by  the  Federal  Financing 
Bank,  an  arm  of  the  U.S.  Treasury. 

Through  SBA's  Regular  Guarantee 
Program,  loans  are  made  available  by 
(  ommercial  banks  and  are  guaranteed 
by  the  SBA.  This  program  has  interest 
rates  equivalent  to'markel  rales. 

For  additional  information  on  the 
Regular  Guarantee  and  Section  503 
Programs  contact  your  district  or  local 
SBA  Office.  The  SBA  coordinator  at 
EPA  headquarters  is  Ms.  Frances 
Desselle  who  may  be  reached  at  [202) 
426-7874. 

For  further  information  and  specifics 
on  the  Guaranteed  Pollution  Control 
Program  contact:  U.S.  Small  Business 
Administration,  Office  of  Pollution 
Control  Financing,  4040  North  Fairfax 
Drive,  Rosslyn.  Virginia  22203,  (703)  23&- 
2902. 

XVII.  List  of  Subjects  in  40  CFR  Part  425 

Leather  and  leather  products  industry, 
Water  pollution  control,  Waste 
treatment  and  disposal 


XVIII.  OMB  Review 

The  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  i-^xecutive  Order 
12291.  Any  comments  from  OMB  io  EP.A 
and  any  EPA  response  to  those 
comments  are  available  for  public 
inspection  at  Room  M2404.  U.S.  EPA, 
401  M  St.,  SW.,  Washington,  D.C.  20460 
from  9:00  a.m.  to  4:00  p.m.  Monday 
through  Friday  excluding  federal 
holidays. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511). 
the  reporting  or  recordkeeping 
provisions  that  are  included  in  this 
regulation  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  They  are  not 
effective  until  OMB  approval  has  been 
obtamed  and  the  public  notified  to  that 
effect  through  a  technical  amendment  to 
this  regulation. 

Dated:  November  7.  1982. 
Anne  M.  Gorsuch. 

Administrator. 

XIX.  .Appendices 

Appendix  A. — .Abbreviation*.  Armrrvras  and 
Other  Terms  I'sed  in  This  .Notice 

AGE.\CY— The  U.S.  Environmenta! 
Protection  Agency. 

BAT — The  best  available  technology 
i^conomically  achievable,  under  section 
:jm(b)(2)(A)"of  the  Act. 

BCT — The  best  con\entional  poUctant 
control  technology,  under  section  301(b)(2UE) 
of  the  Act. 

BMPs — Best  management  practices,  under 
section  304(e)  of  the  Act. 

BPT — The  brst  practicable  control 
tcchnologv  curreniiv  available,  under  sertion 
.ini(b)(l;(A)nf  thc.'Xct. 

Clean  Water  Act — The  Federal  Water 
Pollution  Control  .^ct  Amendments  of  1972 
(33  U.S.C.  1251  et  seg.].  as  amended  by  the 
Clean  Water  Act  of  ]!»77  (Public  Law  95-217). 

Direct  dischrf-i-ser — A  f,-'(  I'ity  where 
wa.stcwaters  are  d:schi'.roed  or  may  be 
discharged  into  waters  of  the  United  Stdtt-s. 

Indirect  discharger — A  facility  where 
wastewaters  are  di.scharged  or  may  be 
discharged  into  a  pubuclv  owned  treatment 
works. 

XPDES  PERMIT— A  National  PoiiutanI 
Diacharge  EUimmation  System  permit  I'-sued 
under  section  402  of  tliR  Act 

NSPS — New  source  performance  standards 
under  section  306  of  the  Act. 

POTW  (POTWs>-Publicly  owned 
treatment  works. 

PSES — Pretreatment  standards  for  existing 
sources  of  indirect  discharges,  under  section 
307(b)  of  the  Act. 

PSNS^Pretreatmenl  standards  for  new 
sources  of  indirect  discharges,  nnder  section 
307(c)  of  the  Act. 

RCRA — Resource  Conservation  and 
Recovery  Act  of  1978  (Pub.  L  94-580). 
Amendments  to  Solid  Waste  Disposal  Act 

The  Act— The  Clean  Water  Act  of  1977. 


.Appendix  B— Toxic  Pollutants  Excluded 

(1 )  Toxic  pollutants  not  detectable  with  the 
use  of  analytical  methods  approved  pursuant 
to  section  304(h)  of  the  Act; 
Acenaphthene 
Acrolein 
Acrylonitrile 
1 ,2.4-Trichlorobenzene 
Hexachloroethane 
1.1  Dichloroethane 
Chloroelhane 
Bis(2-ChIoroethyl)  Ether 
2-Chloroethy!  Vinyl  Ether 
2-Chloronaphthalene 
Parachlorometa  Cresol 
2-Chior'iphenol 
1,3-Dichlorobenzene 
1,2-Dichloropropane 
1,3-Dichloropropylene 
2,4-Dinitrotoluene 
2.6-Dinitrotoluene 
Fluoranthene 

4-Chlorophenyl  Phenyl  Ether 
4-Bromophenyl  Phenyl  Ether 
Bis(2-Chloroisopropyl)  Ether 
Bis(2-Chloroethoxy)  Methane 
Methyl  Chloride 
Methyl  Bromide 
Bromoform 

Dibromochloromethane 
Hexachlorobutadiene 
Hexachlorocyclopentadiene 
2.4-Dinitrophenol 
4,6-DmiUo-0-Cre8ol 
N-Nitrosodimethylamine 
N-Nitrosodi-N-Propylamine 
Butylbenzyl  Phthalate 
Di-N-Octyl  Phthalate 
Dimethyl  Phthalate 
1,2-Benzanthracene 
3.4-Benzopyrene 
3,4-Benzonuoranthene 
11,12-Benzofluoranthene 
Acenaphthylene 
1.12-Benzoperylene 
1,2,5, 6-Dibenzanthracene 
Indeno  (1.2,3-CD)  Pyrene 
Pyrene 

Vinyl  Chloride 
Aldrin 
Dieldrin 
Chlordane 
4,4  -DDT 

4.4  DDE(P,P-DDX) 
4,4-DDD  (P,P-TDE) 
Alpha-Endosulfan 
Beta-Endosulfan 
Fndosulfan  Sulfate 
Kndr.n 

Kndrin  .-Xldehyde 
Heptachlor 
Hf'ptachlor  Epoxide 
Alpha-BHC 
Bfta-BHC 

(iamma  BHC  (Lindane) 
Delta  BHC 

PCB-1242  (Arochior  1242) 
PCB-1254  I  Arochior  1254) 
PCB-1221  (Arochior  1221) 
PCB-1232  (Arochior  1232) 
PrB-124H  (Arochior  1248) 
PCB-1260  (Arochior  1260) 
PCB-1016  (Arochior  1016) 
Tnxaphene 
2.3,7.8-Tetrdchiorodibenzo-P-Dioxin 
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(2)  Toxic  pollutants  detected  at  only  a 
small  number  of  sources  within  a 
subcategory  and  uniquely  related  to  the 
source: 

Benzene 

Benzidene 

1.1.1-Trichloroethane 

2.4-Dichlorophenol 

2.4-Dimethylphenol 

Naphthalene 

Toluene 

(3)  Toxic  pollutants  detected  in  treated 
effluents  in  trace  amounts  and  neither  cause 
nor  are  likely  to  cause  toxic  effects: 
Tetrachloromethane 

Chlorobenzene 

Hexachlorobenzene  i 

1.2-Dichloroethane  i 

1.1,2-Trichloroethane 

1.1.2.2-Tetrachloroethane  ' 

Chloroform 

1.4-Dichlorobenzene  , 

3.3-Dichlorobenzidene  | 

1.1-Dichloroethylene 

1.2-Trans-Dichloroethylene 

1.2-Diphenylhydrazine 

Dichlorobromomethane 

Isophorone 

Nitrobenzene 

2-Nitrophenol 

N-Nitrosodiphenylamine 

Di-N-Butyl  Phthalate 

Diethyl  Phthalate 

Chrysene 

Anthracene/Phenanthrene 

Fluorene 

Tetrachloroethylene 

Trichloroethylene 

Antimony 

Arsenic 

Asbestos 

Beryllium 

Cadmium 

Mercury 


I 


I 


Selenium 

Silver 

Thallium 

(4)  Toxic  pollutants  in  treated  effluents 
present  in  amounts  too  small  to  be  effectively 
reduced  by  technologies  known  to  the 
Administrator: 
Copper 
Lead 
Nickel 
Zinc 
Cyanide 

1,2-Dichlorobenzene 
2,4,6-Trichlorophenol 
Ethylbenzene 

Methylene  Chloride  I 

4-Nitrophenol 

Pentachlorophenol  I 

Phenol 
Bis(2-Ethylhexyl)  Phthalate 

(5|  Toxic  pollutants  excluded  from 
regulation  because  there  is  no  available 
pretreatment  technology  which  is 
economically  achievable  that  will  remove 
these  pollutants  prior  to  discharge  to  POTVVs 

Benzene 

Benzidene 

Tetrachloromethane 

Chlorobenzene 

Hexachlorobenzene 


1,2-Dichloroethane 

l.l.l-Trichloroethane 

1.1.2-Trichloroethane 

1  t.2.2-Tetrachloro€thane 

Chloroform 

2.4-Dichlorophen(il 

2.4-Dimethylphenol 

1.4-Dirhlorobenzene 

3,3-Dichloroben7idene 

l.T-nuhloroethylene 

1.2-Trans-Dlchloroethylene 

1.2-Diphenylhydrazine 

Dichlorobromomethane 

Isophorone 

Nitrobenzene 

2-Nitrophenol 

N-Nitrosodiphenylamine 

Di-N-Butyi  Phthalate 

Diethyl  Phthalate 

Naphthalene 

Toluene 

Chrysene  • 

Anthracene/Phenanthrene 

Fluorene 

Tetrachloroethylene 

Trichloroethylene 

Antimony 

Arsenic 

Asbestos 

Beryllium 

Cadmium 

Copper 

Lead 

Mercury 

Nickel 

Selenium 

Silver 

Thallium 

Zinc 

Cyanide 

1,2-Dichlorcibenzene 

2.4,6-Trichlorophpnol 

Ethylbenzene 

Methylene  Chloride 

4-Nitrophenol 

Pentachlorophenol 

Phenol 

Bis(2Ethylhexyl)  Phthalate 

Part  425  of  Title  40  is  revised  to  read 
as  follows; 

PART  425— LEATHER  TANNING  AND 
FINISHING  POINT  SOURCE 
CATEGORY 

General  Provisions 

Sec 

425.01  Applicability. 

425.02  General  definitions. 

425  03     Sulfide  analytical  method. 

425  04     Applicability  of  sulfide  pretreatment 

standards, 
425  05    Compliance  date  for  pretreatment 

standards  for  existing  sources  (PSES). 
425  06    Monitoring  requirements. 

Subpart  A— Hair  Pulp,  Chrome  Tan,  Retan* 
Wet  Finish  Subcategory 

425  10    Applicability;  description  of  the  hair 
pulp,  chrome  tan,  retan-wet  finish 
subcategory, 

425.11     Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 


425.12    Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

425  13    Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

423  14     New  source  performance  standards 
(NSPS). 

425  15    Pretreatment  standards  for  existing 
soirrce  (PSES). 

425  16    Pretreatment  standards  for  new- 
sources  (PSNS). 

Subpart  B— Hair  Save,  Chrome  Tan,  Retan- 

Wet  Finish  Subcategory 

4:^5  20     Applicability:  description  of  the  hair 
save  chrome  tan,  retan-wet  finish 
subcategory, 

425,21     Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

425  22     Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

425.23  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

425.24  New  source  performance  standards 
(NSPS). 

425  25    Pretreatment  standards  for  existing 

sources  (PSES). 
425  26    Pretreatment  standards  for  new 

sources  (PSNS). 
Subpart  C— Hair  Save  or  Pulp,  Non-Chrome 
Tan,  Retan-Wet  Finish  Subcategory 

425.30  Applicability:  description  of  the  hair 
save  or  pulp,  non-chrome  fan,  retan-wet 
finish  subcategory. 

425.31  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

425.32  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

425.33  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT), 

425.34  New  source  performance  standards 
(NSPS). 

425.35  Pretreatment  standards  for  existing 
sources  (PSES). 

425.36  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  D— Retan-Wtt  Finish-Sides 
Sut>category 

425.40  Applicability;  description  of  the 
retan-wet  finish-Bides  subcategory. 

425.41  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  appUcation  of  the  best  practicable 
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Sec. 

control  technology  currently  available 
(BPTl. 

425  42    Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  [BCT). 

425.43  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

425.44  New  source  performance  standards 
(NSPS). 

425.45  Pretreatment  standards  for  existing 
sources  (PSES). 

425.48    Pretreatment  standards  for  new 

sources  (PSNS). 
Subpart  E— No  Beamhouse  Subcategory 

425.50  Applicability;  description  of  the  no 
beamhouse  subcategory. 

425.51  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
[BPT). 

425.52  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

425.53  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

425.54  New  source  performance  standards 
(NSPS). 

425.55  Pretreatment  standards  for  existing 
sources  (PSES). 

425.56  Pretreatment  standards  for  ni'w 
sources  (PSNS) 

Subpart  F — Through-the-Blue  Subcategory 

425.60  Applicability;  description  of  the 
through-the-blue  subcategory. 

425.61  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT) 

425.62  Efflueni  limitations  representing  the 
degree  cif  pillupnt  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

425.63  Effluent  limitations  representing  the 
degree  of  effluent  reduction  att.iinable  by 
the  application  ot  the  best  available 
technology  economically  achievable 
(BAT). 

425. t>4     New  source  performance  standards 
(NSPSl. 

425.65  Pretreatment  standards  for  existing 
sources  (PSES), 

425.66  Pretreatment  standards  for  new 
sources  (PSNSl. 

Subpart  G— Shearling  Subcategory 

425.70  Applicability;  description  of  the 
shearling  subcategory. 

425.71  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

425.72  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 


Sec, 

the  application  of  the  oest  conventional 
pollutant  control  technology  (BCT), 

425.73  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

425.74  New  source  performance  standards 
(NSPS). 

425.75  Pretreatment  standards  for  existing 
sources  (PSES). 

425.76  Pret.reatment  standards  for  new 
sources  (PSNS), 

Subpart  H— Pigskin  Subcategory 

425.80  Applicability;  description  of  the 
pigskin  subcategory.- 

425.81  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology'  currently  available 
(BPT). 

425.82  Effluent  limitations  representing  the 
degree  of  efflueni  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

425.83  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technologj-  economically  achievable 
(BAT). 

425.84  New  source  performance  standards 
(NSPS), 

425.85  Pretreatment  standards  for  existing 
sources  (PSES), 

425.86  Pretreatment  standards  for  new 
sources  (PS.NS). 

Subpart  I— Retan-Wet  Finish-Splits 
Subcategory 

425.90  Applicability;  description  of  the 
retan-wet  finish-splits  subcategory. 

425.91  Effluent  limitations  representing  the 
di'sree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

425.92  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

425.93  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable 
(BAT). 

425.94  New  source  performance  standards 
(NSPS). 

425  95    Pretreatment  standards  for  existing 

sources  (PSES). 
425,96    Pretreatment  standards  for  new 

sources  (PSNS). 
Authority:  Sections  301.  304  (b),  (c).  (e),  and 
(g).  306  (b)  and  (c).  307  (b)  and  (cl,  and  501  of 
the  Clean  Water  Act  (the  Federal  Water 
Pollution  Control  Act  Amendments  of  1972, 
as  amended  by  the  Clean  Water  Act  of  1977) 
|,lie"Acf);33U,SC.  1311,  1314  (b|. 
(c).  (e),  and  (g).  1316  (b)  and  (c).  1337  (b)  and 
(c),  and  1361;  86  Stat.  816  et  seq,,  Pub  L  92- 
500:  91  Stat.  1567.  Pub.  L.  95-217. 

General  Provisions 

§  425.01    Applicability. 

This  part  applies  to  any  leather 
tanning  and  finishing  facility  which 


discharges  or  may  discharge  process 
wastewater  pollutants  to  the  waters  of 
the  United  States,  or  which  introducfs 
or  may  introduce  process  wastewater 
pollutants  into  a  publicly  owned 
treatment  works. 

§  425.02    General  definitions. 

In  addition  to  the  def;nitions  set  forth 
in  40  CFR  Part  401.  the  following 
definitions  apply  to  this  part; 

(a)  "Sulfide"  shall  mean  total  sulfide 
as  measured  by  the  Society  of  Leather 
Trades'  Chemists  method  SLM  4/2  as 
described  in  §  425,03, 

(b)  "Hide"  means  any  animal  pelt  or 
skm  as  received  by  a  tannery  as  raw 
material  to  be  processed, 

(c)  "Retan-wet  Tinish"  means  the  final 
processing  steps  performed  on  a  tanned 
hide  including,  but  not  limited  to,  the 
following  yvet  processes;  retan,  bleach, 
color,  and  fatliquor. 

(d)  "Hair  pulp"  means  the  removal  of 
hair  by  chemical  dissolution. 

(e)  "Hair  save"  means  the  physical  or 
mechanical  removal  of  hair  which  has 
not  been  chemically  dissolved,  and 
either  selling  the  hair  as  a  by-producf  or 
disposing  cf  it  as  a  solid  waste. 

(f)  "Chrome  tan"  means  the  process  of 
converting  hide  into  leather  using  a  form 
of  chromium. 

(g)  "Vegetable  tan"  means  the  process 
of  converting  hides  into  leather  using 
chemicals  either  derived  from  vegetable 
matter  or  synthesized  to  produce  effects 
similar  to  those  chemicals. 

(h)  "Raw  material"  means  the  hides 
received  by  the  tannery  except  for 
facilities  covered  by  Subpart  D  and 
Subpart  I  where  "raw  material"  means 
the  hide  or  split  in  the  condition  in 
which  it  is  first  placed  into  a  wet 
process. 

(i)  "Monthly  average"  means  the 
arithmetic  average  of  eight  (8)  individual 
data  points  from  effluent  sampling  and 
analysis  during  any  calendar  month. 

(j)  "Interference"  means  the  discharge 
of  sulfides  in  quantities  which  can  result 
in  human  health  hazards  and/or  risks  to 
human  life,  and  an  inhibition  or 
disruption  of  POTW  as  defined  in  40 
CFR403.3(i). 

§  425.03    Sulfide  analytical  method. 

The  folloyving  method  is  to  be  used  for 
the  determination  of  sulfide  in  alkaline 
wastewaters. 

(a)  Outline  of  Method.  The  sulfide 
solution  is  titrated  with  standard 
potassium  ferncyanide  solution  in  the 
presence  of  a  ferrous  dimethylgly  oxime 
ammonia  complex.  The  sulfide  is 
oxidized  to  sulfur.  Sulfite  interferes  and 
must  be  precipitated  with  barium 
chloride.  Thiosulfate  is  not  titrated 
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under  the  conditions  of  the 
determination.  (Chariot  Ann.  chim. 
anal.,  1945.  27, 153;  Booth,  J.  Soc.  Leather 
Trades'  Chemists,  1956,  40.  238). 

(b)  Reagents.  (1)  O.lN  potassium 
ferrcyanide — 32.925  g.  per  liter — this 
solution  must  be  kept  in  the  dark. 

(2)  Buffer.  200  g.  NH«C1  200  ml. 
ammonia  (Sp.  g.  0.880)  per  liter 

(3)  Barium  Chloride  Solution — 12.5  g. 
per  liter  10  ml.  of  this  solution  will 
precipitate  the  equivalent  of  about  0.3  g. 
sodium  sulfite. 

(4)  Indicator— 10  ml.  0.6%  FeSo.  50  ml. 
1%  dimethylglyoxime  In  ethanol  0.5  ml. 
cone.  H3SO4. 

(c)  Procedure.  [1]  The  liquor  is  filtered 
rapidly  through  glass  wool  or  a  coarse 
filter  paper  to  remove  suspended  matter 

(2)  20  ml.  buffer,  1  ml.  indicator  and 
excess  barium  chloride  solution  up  to  a 
maximum  of  25  ml.  are  placed  in  a  250 
ml.  stoppered  flask. 

(3)  A  suitable  sample  of  the  sulfide 
solution  containing,  if  possible  between 
0.04  and  0.06  g.  sodium  sulfide  is  added. 
The  flask  is  stoppered  and  left  for  one 
minute  to  precipitate  the  sulfite. 

(4)  The  solution  is  then  titrated  with 
the  standard  ferricyanide  solution  until 
the  pink  color  is  destroyed.  During 
titration  the  solution  sometimes  goes  a 
dirty  color  but  near  completion  the  pink 
color  becomes  more  definite  and 
disappears  momentarily  before  the  final 
end  point  is  reached.  The  solution  is 
titrated  until  there  is  no  reappearance  of 
the  pink  color  after  30  seconds. 

1  ml.  O.lN  ferricyanide =0.00390  g.  NajS. 

(i)  In  order  to  reduce  loss  of  sulfide 
the  determination  should  be  carried  out 
as  rapidly  as  possible  and  the  solution 
titrated  with  the  minimum  of  agitation.  It 
is  recommended  that  a  rough  titration  be 
made  and  then  in  further  titrations  the 
ferricyanide  added  rapidly  to  within  1 
ml.  of  the  expected  value. 

(ii)  If  it  is  suspected  that  the 
concentration  of  sulfite  is  high,  and 
approaches  that  of  the  sulfide,  the 
waiting  time  after  the  addition  of  barium 
chloride  should  be  extended  to  ten 
minutes,  to  allow  for  complete 
precipitation  of  the  barium  sulfite. 

Source:  Official  Methods  of  Analysis. 
Society  of  Leather  Trades'  Chemists,  Fourth 
Revised  EdiUon,  Redbourn,  Herts.,  England, 
1965. 

i42S.04    AppllcabHIty  of  sulttde 
pr«tr«atm«nt  standards. 

(a)  A  POTW  receiving  wastewater 
from  a  facility  subject  to  this  part  may 
require  more  stringent  pretreatment 
standards  for  sulfide  than  those 
established  by  this  part  without  EPA 
approval.  , 


(b)  The  pretreatment  standards  for 
sulfide  estabHshed  by  this  Part  will  not 
apply  if  the  POTW  receiving 
wastewater  from  a  facihty  subject  to 
this  Part  certifies  in  writing  with 
explanation  of  relevant  factors 
considered,  in  accordance  with  the 
provisions  of  paragraph  (c)  of  this 
section,  that  the  discharge  of  sulfide 
from  the  facility  does  not  interfere  with 
the  operation  of  the  POTVV.  In  making 
this  determination,  the  POTW  shall 
consider  all  relevant  factors  including 
but  no'  limited  to  the  following: 

(1)  The  presence  and  characteristics, 
of  other  industrial  wastewaters  which 
can  increase  or  decrease  sulfide 
concentrations,  pH.  or  both. 

(2)  The  characteristics  of  the  sewer/ 
interceptor  collection  system  which 
either  minimize  or  enhance 
opportunities  for  release  of  hydrogen 
sulfide  gas. 

(:i)  The  characteristics  of  the  receiving 
POTWs  headworks,  preliminary  and 
primary  treatment  systems,  and  sludge 
hulding  and  dewatering  facilities  which 
either  minimize  or  enhance 
opportunities  for  release  of  hydrogen 
sulfide  gas. 

(4)  The  occurrence  of  any  prior  sulfide 
related  interference  as  defined  in 
§  425.02(j). 

fcHl  1  On  March  7, 1983.  a  POTW 
which  intends  to  certify  that  the  sulfide 
pretreatment  standard  should  not  apply 
must  publish,  in  a  local  newspaper  with 
the  largest  circulation,  a  notice  that 
presents  the  findings  supporting  this 
determination  consistent  with  paragraph 
(a)  of  this  section.  Allowance  for  public 
hearing  of  these  findings  also  must  be 
provided.  The  POTW  shall  identify  all 
existing  facilities  to  which  the  sulfide 
pretreatment  standard  otherwise 
established  by  this  part  would  not 
apply. 

(2)  On  June  5,  1983,  a  POTW  which 
intends  to  certify  that  the  sulfide 
pretreatment  standard  should  not  apply 
must  file  a  written  certification  with  the 
Regional  Water  Management  Division 
Director,  Environmental  Protection 
Agency,  in  the  appropriate  Regional 
Office.  This  certification  shall  include 
the  findings  supporting  this 
determination  and  the  results  of  public 
comments,  and  public  hearing(s)  if  held. 

(3)  On  July  5,  1983,  EPA  shall 
acknowledge  to  the  POTW  receipt  of 
any  certification  submitted  under 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section,  and  shall  indicate  to  the  POTW 
the  adequacy  of  the  submission  based 
upon  a  review  of  the  factors  set  forth  in 
paragraph  (b)  of  this  section. 

(4)  Within  30  days  of  the  date  of 
receipt  of  adequate  submissions  under 
paragraphs  (c)(1),  (c)(2),  and  (c)(3)  of 


this  secion,  EPA  shall  publish  a  notice  in 
the  Federal  Register  identifying  those 
facilities  to  which  the  sulfide 
pretreatment  standards  of  this  part  shall 
not  apply. 

(5)  A  POTW  may  certify  that  the 
sulfide  pretreatment  standards  of  this 
part  should  not  apply  to  a  new  source 
planning  to  discharge  into  the  POTW, 
This  certification  must  be  submitted 
prior  to  the  commencement  of  discharge, 
and  must  conform  at  a  minimum  with 
criteria  in  paragraph  (b)  of  this  section 
and  the  general  procedures  and 
intervals  of  time  contained  in 
paragraphs  (c)(1),  (c)(2),  (c)(3),  and  (c)(4) 
of  this  section. 

§  425.05    Compliance  date  for 
pretreatment  standards  for  existing 
sources  (PSES). 

Existing  sources  subject  to  PSES  shall 
comply  by  November  25,  1985.  The 
(Consent  Decree  in  NRDC  v.  Train.  12 
ERC  1833  [D.D.C.  1979)  specifies  a 
compliance  date  for  PSES  of  no  later 
,  than  June  30, 1984.  EPA  will  be  moving 
■  for  a  modification  of  that  provision  of 

the  Decree.  Should  the  Court  deny  that 
"  motion.  EPA  will  be  required  to  modify 
this  compliance  date  accordingly. 

§  425.06    Monitoring  requirements. 

Compliance  with  monthly  average 
discharge  limitations  is  required 
regardless  of  the  number  of  samples 
analyzed  and  averaged. 

Subpart  A— Hair  Pulp,  Chrome  Tan, 
Retan-Wet  Finish  Subcategory 

§  425.10  Applicability,  description  of  the 
hair  pulp,  chrome  tan,  retan-wet  finishing 
subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  process  wastewater 
discharges  resulting  from  any  tannery 
which,  either  exclusively  or  in  addition 
to  other  unhairing  and  tanning 
operation,  processes  raw  or  cured  cattle 
or  cattle-like  hides  into  finished  leather 
by  chemically  dissolving  the  hide  hair, 
chrome  tanning,  and  retan-wet  finishing. 

S  425.11    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 


J  Ml 
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Pollutant  or  pollutant  property 


BPT  limrtations 


Maximum  for 
■cny  1  day 


Maximum  (or 
monttity 
average 


Kg/kKg  (or  pouryjs  per 
1000  lb)  of  raw  malenal 


B0D5 

TSS 

Oil  and  Grease ... 

Total  Chromium „_ 

PH _.. 

'  Within  ttie  range  6.0  to  9  0 


4  1 
60 
1  7 

0  09 
(') 


§  425.12  Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  t>est  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  conventional  pollutant 
control  technology  (BCT):  The  effluent 
limitations  are  those  for  B0D5,  TSS.  Oil 
and  Grease,  and  pH  contained  in 
§  425.11. 

§  425.13    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
followmg  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable  (BAT):  The 
effluent  limitations  are  those  for  Total 
Chromium  contained  in  §  425.11. 

§425.14    Netw  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS): 


Pollutant  or  pollutant  property 


NSPS 


Maximum  lor 
any  1  day 


Maximum  lor 
morthly 
average 


Kg/kkg  (or  pounds  per 
1000  lb)  of  raw  matenai 

BOOS 

5.3 
77 
2.2 
0  14 
(') 

24 

TSS 

35 

Oil  and  Grease 

1  0 

Total  Chromium „., 

005 

pH               

(') 

'  within  the  range  6  0  to  9.0 

§425.15    Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  in  §  425.04  and 


40  CFR  403.7  and  403.13,  any  existing 
source  subject  to  this  subpart  which 
introduces  process  wastewater 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  Part  403,  and  achieve  the  following 
pretreatment  standards: 


PSES 


PoUutanl  or  pollutart  property 


Maximum     I     Maximum 
lor  any  1      ,   tor  monthly 
oay         I      average 


Milligrams  per  lilef  \mq  ') 


Sulfide , 

Total  chronnum ., 
pH 


24 
12 
(') 


(') 


'  Within  the  range  7  0  to  10  0 

(b)  Any  existing  source  subject  to  tk;s 
subpart  which  processes  less  than  275 
hides/day  shall  comply  with  §  425,1 5(a), 
except  that  the  Total  Chromium 
limitations  contained  in  §  425.15(a)  do 
not  apply. 

§  425.16    Pretreatment  standards  for  new 
sources  (PSNS). 

Except  as  provided  in  40  CFR  403." 
and  425.04,  any  new  source  subject  ;o 
this  subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  Part  403.  and  achieve  the 
pretreatment,standards  contained  in 
§425.15. 

Subpart  B— Hair  Save,  Chrome  Tan, 
Retan-Wet  Finish  Subcategory 

§  425.20    Applicability;  description  of  the 
hair  save,  chrome  tan,  retan-wet  finish 
subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  process  wastewater 
discharges  resulting  from  any  tannery 
which  processes  raw  or  cured  cattle  or 
cattle-like  hides  into  finished  leather  by 
hair  save  unhairing,  chrome  tanning, 
and  retan-wet  finishing, 

§  425.21    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 


Po'iatanl  o*  podulam  property 


BPT 


T 


MaxmucTi  for 
any  i  day 


Maximum  lor 

fTKi"thry 
average 


Kg/kkg  Kx  pound  per  1.000 
l>)  ol  !«■  material 

Bnn« 

»2 

11.8 

a4 

0.21 

3.7 

T<!S 

64 

1  S 

OOS 

pH .. 

(') 

'  Withffi  the  range  6.0  to  9.0. 

§  425.22  Effluent  limitations  represenUng 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30- 
125,32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  conventional  pollutant 
control  technology  (BCT);  The  effluent 
limitations  are  those  for  B0D5.  TSS.  Oil 
and  Grease,  and  pH  contained  in 
S  425  21 

§  425.23     Effluent  limitations  representi.ig 
trie  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  m  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  Hmitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable  (BAT):  The 
effluent  limitations  are  those  for  Total 
Chromium  contained  in  §  425.21. 

5  425.24     New  source  performance 
standards  (NSPS). 

.^ny  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standard.'i  fN'SPS): 


[yooeT» 

NSPS 

Pollulsni  C  p-Dtluta" 

•">     °^     ,      average 

Kg/kkg  (or  pound  per  1.000 

K»  of  raw  matenai 

nnoT    

6.9                   3.1 

!<;<; 

9,9                     4  5 

0*'  aryl  grease ,.«—...». 

29                     13 

Total  rhrfVTiHim  ,..,.. 

c  '6             ooe 

pM 

V)                    (') 

'  Wittun  the  range  6  0  lo  9  0 

§  425.25    Pretreatntent  standards  for 
existing  sources  (PSES). 

Except  as  provided  in  §  425,04  and  40 
CFR  403,7  and  403,13,  any  existing 
source  subject  to  this  subpart  that 
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introduces  process  wastewater 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  Part  403,  and  achieve  the  following 
pretreatment  standards: 


PSES 

Poiutani  or  pollutant  property 

Maximum     |     Manmum 
tor  anv  1         tor  montfiry 
day                average 

Mdligrams  per  liter  (mg/l) 

S^ia^tt 

24 

12 

JcKMt  Cnronnum 

P" - 

8 

'  Wittwi  tfie  range  7  0  to  '0  0 

§  42S.26    Pratreatment  standards  for  new 
sourcM(PSNS) 

Except  as  provided  in  40  CFR  403.7 
and  425.04.  any  new  source  subject  to 
this  subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  Part  403,  and  achieve  the 
pretreatment  standards  contained  in 
S  425.25. 

Subpart  C— Hair  Save  or  Pulp,  Non- 
Chrome  Tan,  Retan-Wet  Finish 
Subcategory 

S  425.30  Appflcat>«lty;  description  of  the 
hair  save  or  pulp,  non-chrome  tan,  retan- 
wet  finish  subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  process  wastewater 
discharges  resulting  from  any  tannery 
which  processes  raw  or  ciu-ed  cattle  or 
cattle-like  hides  into  finished  leather  by 
hair  save  or  pulp  unhairing,  vegetable 
tanning  or  alum,  syntai^.  oils  and  other 
agents  for  tanning,  and  retan-wet 
finishing. 

{425.31    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainab4e 
by  the  application  of  the  best  practicable 
control  technology  cunwitty  avaMabie 
(BPT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 


BPT  hmitsttona 


Poiutwit  or  poiutart  procerry 


Maxlrrtjm  for 
try  1  (My 


Maximum  tor 
montNy 
avaoee 


Kg/kkg  (or  pound  par  tOOO 

Ibi  at  raw  material 


BOOff. 

T88 

CI  111  I 

Toltf  cfvonAait  - 

pH 


&3 
•.9 
t» 

ai8 


3  1 
4.5 

13 

ooe 

(') 


§425  J2    Efthjent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventtonai 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  conventional  pollutant 
control  technology  (BCT):  The  effluent 
limitations  are  those  for  BOD5,  TSS,  Oil 
and  Grease,  and  pH  contained  in 
§  425.31 


§425.33    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainat>le 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
enonomically  achievable  (BAT):  The 
effluent  limitations  are  those  for  Total 
Chromium  contained  in  5  425.31. 

§425.34     New  source  performance 
standards  (NSPS). 

Ar.\'  new  source  subject  t(»this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS): 


NSPS 


^oituiani  y  potiutanr  property 


Maxvnum  for 
any  1  day 


Maximum  for 
fDonthly 
average 


Kg/kVg  (or  pound  per  1.000 
ll>|  ot  raw  material 


B005 
TSS 


S.0  to  9  0 


'  WiOvn  Vw  rviga  6  0  lo  9  0 


§425.35    Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  Except  as  provided  in  §  425.04  and 
40  CFR  403.7  and  403.13.  any  existing 
sources  subject  to  this  subpart  that 
introduces  process  wastewater 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  Part  403,  and  achieve  the  following 
pretreatment  standards: 


or  pollutant  property 

PSES 

Pollutant 

Maximum          Maximum 
tor  any  1         for  montfily 
day               average 

Miligrams  per  Irter  (mg/l) 

Sulfide 

24 
12 
(') 

Total  Chromium _.... 

pH 

S 

(■) 

'  Wttfiin  tfie  range  7.0  to  10.0. 

(b)  Any  existing  source  subject  to  this 
subpart  which  processes  less  than  350 
hides/day  shall  comply  with  §  425.35(a), 
except  that  the  Total  Chromium 
limitations  contained  in  §  425, 35(a)  do 
not  apply. 

§  425.36    Pretreatment  standards  for  new 
sources  (PSNS). 

Except  as  provided  in  40  CFR  403.7 
and  425.04,  any  new  source  subject  to 
this  subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  Part  403,  and  achieve  the 
pretreatment  standards  contained  in 
§  425.35, 

Subpart  D— Retan-Wet  Finish-Sides 
Subcategory 

§  425.40    Applicability;  description  of  the 
retan-wet  finish-sides  subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  process  wastewater 
discharges  resulting  from  any  tannery 
which  processes  previously  tanned 
hides  and  skins  (grain  side  only)  into 
finished  leather  by  retan-wet  finishing. 

§  425.41     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainat>ie 
by  the  control  technology  currently 
available  (BPT). 

Except  as  provided  in  40  CFR  125,30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 


PoDutani  or  pollutant  properly 


BPT  limitatlona 


Maxiinuin 

tor  any  1 

day 


Maximum 

for  iimdllity 

•varaga 


Kg/kkg  (or  pounda  par 

1.000  t^o)  raw  material 

B005 

TSS   - 

Oil  &  Qrease      . 

6.7 

LS 

0.17 
(') 

3.0 
4.4 

U 

Total  Ctmrmmi 

pH - 

0.0S 

'  Wittwi  ttw  range  6.0  to  9.a 
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§  425.42  Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  applicarton 
of  the  best  conventional  pollutant 
control  technology  (BCT):  The  effluent 
iimitations  are  those  forBOD5,  TSS, 
Oil  and  Grease,  and  pH  contained  in 
§  425.41. 

§  410.43    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  t>est  availal>ie 
technology  economically  achievable  (BAT). 
Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
■  representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable  (BAT):  The 
effluent  limitations  are  those  for  Total 
Chromium  contained  in  §  425.41. 

§  425.44    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS): 


Maximum 

♦or  monthly 
average 


Kg/Kkg  jDi 
1.000  »)  of 

pounds  per 
raw  matenal 

BOD5 _ _ 

TSS _ 

Oil  &  Grease _ 

Total  GlKomttHn 

6.3 
9.1 
2.7 
016 
(") 

28 

1  5 
006 

pH 

(') 

Within  the  r.inge  6.0  10  9  0 


§  425.45    Pretreatment  standards  for 
existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  Part  403,  and  achieve  the 
following  pretreatment  standards: 


o<  pollutant  pfoperty 

PSES 

Pollutant 

Maxtmum          Maximufn 
tot  any  1      I  fof  monthly 
day        j     average 

imum - J 

Milligrams  pet  liter  (rT>g.'l) 

Total  Owe 

19 

12 

pH   

(■) 

§  425.46     Pretreatment  standards  for  new 
sources  (PSNS). 

Except  as  provided  in  40  CFR  403.7. 
any  new  source  subject  to  this  subpart 
that  introduces  process  wastewater 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  403,  and  achieve  the  pretreatment 
standards  contained  in  §  425.45. 

Subpart  E— No  Beamhouse 
Subcategory 

§  425.50    Applicability;  description  of  the 
no  beamhouse  sut>category. 

The  provisions  of  this  subpart  are 
applicable  to  process  wastewater 
discharges  resulting  from  any  tannery 
which  processes  cattle  hides, 
sheepskins,  or  splits  (hair  previously 
removed  and  pickled)  into  finished 
leather  by  chrome  or  non-chrome 
tanning,  and  retan-wet  finishing. 

§  425.51     Effluent  iimitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  t>est  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30- 
125.32.  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 


BPT  Hntatiom 


Pollutant  ar  pollutanT  DfOPerty 


Maximum  for 
any  1  day 


Maximum  fOf 
monthly 
average 


BOD5 

TSS  , 

Oil  S  Grease 

Total  Cnronwjm 

P«  


Kg/kkfl  (01  pounds  per 
1.000  lb)  oi  ra*  -.aienai 


3.7 

S.4 
15 
0.06 
(') 


'  Within  the  range  6  0  to  10.0. 


'  Wlttim  the  range  6.0  to  9.0. 


§  425.52  Effluent  iimitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30- 
125.32.  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
rea...ction  attainable  by  the  application 
of  the  best  conventional  control 
technology  (BCT):  The  effluent 
limitations  are  those  for  BOD5.  TSS.  Oil 
and  Grease,  and  pH  contained  in 
§  425.51. 


!5  425.53     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attatnabia 
by  the  application  of  tt>e  best  available 
technology  economicaity  achievable  (BAT). 

Excepi  as  provided  in  40  CFR  121;. Jii- 
125.32,  any  existing  point  source  subject 
tn  this  subpart  mufi  ai;h:t'\tJ  tiic 
following  effluent  limitatuin.'- 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
eronomically  achicvatile  IB.^T):  The 
pfflupnt  limitations  are  those  for  Total 
Chromium  contained  in  |  425  51 

§  425.54     Mew  source  performance 
standards  (NSPS). 

.Any  new  source  subject  to  this 

subp.irt  must  achieve  thr  fclinwinj?  rnvv 
source  performance  standards  ^NSi'Sj 


Ponutani  Of  poiijtani  cxoperty 


»«SPS 


Maximum  tor 
any1«W 


Maii.^Bin-.  'ct 
I      montnty 
average 


Kg/kkg  (or  pourtds  per 
1.000  t)t  o(  raw  malenal 

BOD5 

TSS                 

7.7 
Zi 
0.14 
(') 

35 

ai  A  Grease 

Total  Chromum 

pH                      

10 
COS 

(') 

'  Within  tfc  rar^  6  0  to  9  0 


!i  426.55    Pretreatment  starKlaras  for 
existing  sources  (PSES). 

Ex(  ppt  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  Part  403,  and  achieve  the 
following  pretreatment  standards. 


PoHutam  or  paNuMrt  pioparty 


PSES 


tAasnmum 

tor  any  i 

day 


to*  moolNy 
•v«ra9« 


MKgrwns  per  Mai  (nv'V 

19 

If 

pH   „ 

<*» 

'  Withm  ttie  range  6  0  to  10  0 


§  425  56     Pretreatment  standards  for  new 
sources  (PSNS). 

Hxcept  as  pro\  ided  m  4<j  CFR  403  " 
any  new  source  subiect  to  this  sulipart 
that  introduces  process  wastewater 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  4<:i 
CFR  403,  and  achieve  the  pretreatment 
standards  contained  in  §  425  55, 
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Subpart  F— Through-the-Blue 
Subcategory 

§425.60    AppOcabUHy;  description  of  the 
ttirough-ttw-bkM  But>category. 

The  provisions  of  this  subpart  are 
applicable  to  process  wastewater 
discharges  resulting  from  any  tannery 
which  processes  raw  or  cured  cattle  or 
cattle-like  hides  through  the  blue  tanned 
state  by  hair  pulp  unhairing  and  chrome 
tanning;  no  retan-wet  finishing  is 
performed. 

S  425.61    Effhjent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  appOcation  of  ttte  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 


BPT  liftwtations 


PoJiulan:  Of  postulant  pfope^'v 


Maximum  tor 

any  1  day 


I  Maximum  for 
monttitv 
ave'aqe 


Kgkkg  (O'  pounds  oe' 
1.000  lb)  p'  raw  fTiatenal 

B005... 

TSS                 „. 

3.0 

4.3 
1.2 
0.08 
(•) 

13 

1  9 

Oil  &  Grease _ 

08 
0.03 

pM                 

<') 

'  Within  me  range  6  0  to  9  0 

§  425.62  Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  ttie  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30- 
125.32.  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  conventional  pollutant 
control  technology  (BCT]:  The  effluent 
limitations  are  those  for  B0D5,  TSS.  Oil 
and  Grease,  and  pH  contained  in 
S  425.61. 

§  425.63    Effluent  limitations  representing 
ttw  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 


of  the  best  available  technology 
economically  achievable  (BAT):  The 
effluent  limitations  are  those  for  Total 
Chromium  contained  in  §  425.61. 

§  425.64    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS): 


Pollutap!  Of  pollutant  prpperty 


NSPS 


MaximufTi  tof 
any  1  day 


Maximum  (w 
monlWy 
average 


Kg/kkg  (or  pounds  pef 
1 .000  lb)  Of  raw  matenai 


B0D5 

TSS 

0<i  arxj  grease. 


■  Wltttin  the  range  6  0  lo  9.0. 

§  425.65     Pretreatment  standards  for 
existing  sources  (PSES). 

F.\(..ppt  as  provuied  in  §  425.04  and  40 
CFR  403  7  and  403.13,  any  existing 
source  subject  to  this  subpart  that 
introduces  process  wastewater 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  Part  403,  and  achieve  the  following 
pretreatment  standards: 


PSES 


Pollulan!  Of  pdlulant  property    '  n^_,_  „  (q,     Maximum  (or 

,     an,  Tday  '"°"""* 

I     «'  1     "oy  average 


Milligrams  per  liter  (mg/1| 


Sji(<ie  , 

Total  chromiuni _, 

pH    __ ., 


24 
12 
(') 


8 


'  Within  the  range  7  0  to  10.0. 

§  425.66     Pretreatment  standards  for  new 
sources  (PSNS). 

Except  as  provided  in  40  CFR  403.7 
and  425.04,  any  new  source  subject  to 
this  subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  must  comply  with  40 
CFR  Part  403,  and  must  achieve  the 
pretreatment  standards  contained  in 
§  425.65 

Subpart  G— Shearling  Subcategory 

§  425.70    Applicability;  description  of  the 
shearling  sut>category. 

The  provisions  of  this  subpart  are 
applicable  to  process  wastewater 
discharges  resulting  from  any  tannery 
which  processes  raw  or  cured  sheep  or 


sheep-like  skins  with  the  wool  or  hair 
retained  into  finished  leather  by  chrome 
tanning,  and  retan-wet  finishing. 

§  425.71    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 


BPT  Limitations 


Po  lutani  or  pollulani  property 


Maximum  tor 
any  1  day 


Maximyn  for 
monthly 
average 


Kg'klig  (or  pound  per  t.OOO 
lb)  of  raw  material 

SO05           „.. 

"SS                 

13.2 

19.1 
S.6 
0.34 

(') 

59 
B  7 

Oil  and  grease   . 

2  5 

Total  chromium 

pH           _ 

0  12 
(■) 

■Within  the  range  6  0  lo  9.0 

§  425.72  Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  conventional  pollutant 
control  technology  (BCT):  The  effluent 
limitations  are  those  for  BOD5,  TSS,  Oil 
and  Grease,  and  pH  contained  in 
§  425.71. 

§  425.73    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable  (BAT):  The 
effluent  limitations  are  those  for  Total 
Chromium  contained  in  §  425.71. 

§  425.74    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS): 
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NSPS 


PoHutant  Of  poflutaot  prope^ 


Maximum  for 
any  1  day 


i  MaKwrum  *or 
montfi(y 
average 


Kg/khg  (of  pound  per  VOOO 
tb)  of  raw  material 


BOD5 „ 

TSS _. 

13.2 

19.1 
S.6 
0.34 

(') 

59 
8  7 

OU  and  grease 

?5 

Total  chn3n«um_ 

pH 



0  12 

'Wittwi  the  range  6  0  to  9.0. 

§  425.75    Pretreatment  standards  for 
existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  Part  403,  and  achieve  the 
following  pretreatment  standards: 


I  PSrS 

Pollutant  or  potlutanl  property     ;     Maximum  MaMirnni 

]     tor  any  1         tor  moointy 
day  average 


U_ 


Milligtams  pec  Wef  (mg.'n 


Total  chromium . 
pH     


19 
(') 


12 


Within  the  range  6.0  to  10.0. 

§  425.76    Pretreatment  standards  for  new 
sources  (PSNS). 

Except  as  provided  in  40  CFR  403.7. 
any  new  source  subject  to  this  subpart 
that  introduces  process  wastewater 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  Part  403,  and  must  achieve  the 
pretreatment  standards  contained  in 
§  425.75. 

Subpart  H— Pigskin  Subcategory 

§  425.80    Applicability;  description  of  the 
pigskin  subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  process  wastewater 
discharges  resulting  from  any  tannery 
which  processes  raw  or  cured  pigskins 
into  finished  leather  by  chemically 
dissolving  or  pulping  the  hair  and 
tanning  with  chrome,  then  retan-wet 
finishing. 

§  425.81    Effluent  limitations  representing 
ttie  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 


of  the  best  practicable  control 
technology  currently  available  (BPT): 


Pollutant  Of  pollutanl  property 


Maxtrmjm  *o' 
any  1  day 


BPT  Umilalions 

Maximum  tor 


Kg/kkg  lor  pourxr^  p.^ 
1.000  \b)  ol  raw  mat^iai 

BOOS     _ 

7jO 

3.0 
0.18 
(') 

32 

TS^ 

46 

Oil  and  arease 

1  3 

Total  chronnum 

pH  

0.07 

'  Within  the  range  6  0  to  &e. 

§  425.82  Effhient  limitations  representing 
the  degree  of  efftuerrt  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30- 
125.32.  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  conventional  pollut.int 
control  technology  (BCTi:  The  eifiuent 
limitations  are  those  for  B0D5,  TSS,  Oil 
and  Grease  and  pH  contained  in 
§  425.81. 

i)  425.83     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

Except  as  provideti  in  40  CFR  125.30- 
125.32.  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  bv  the  application 
of  the  best  available  technology 
economically  achievable  (BAT):  The 
effluent  limitations  are  those  for  Total 
Chromium  contained  in  §  425.81, 

§  425.84    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standa'ds  (.NSPS]: 


NSPS 


Poltutant  or  pollutant  property 


Maximum  for 
any  1  day 


Maximum  toi 

rrKXlthty 

average 


Kg/kkg  (or  pounds  per 
1.000  lb)  ol  raw  matanal 


§  425.85     Pretreatment  standards  for 
existing  sources  (PSES). 

Except  as  provided  m  §  4^.5,04  and  40 
CFR  4037  and  403.13  any  existins 
source  subject  to  this  sutipart  that 
introduces  process  vkastewater 
pollutants  into  a  pulibciy  owned 
treatment  works  must  comply  with  40 
CFR  Part  403.  and  achieve  the  following 
pretreatment  standards: 


PSES 

Mavwvjnn          Maxtmun- 

Vv  a*',    ■            Is"'  m<snr»^y 
la,                       ,1..-aU.- 

Mdhyra  ns  p«  ««  m^  1) 

Sulfide _ 

24 

B 

pH 

Wiltwi  the  range  7.0  III  W* 

S  425.36     Pretreatment  starnJards  for  nen 
sources  (PSNS). 

KxcL'pt  rt.s  provided  in  iu  Li  R  403.7 
and  425.04  any  neu  source  subject  to 
this  subpan  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  Part  403,  and  achieve  the 
pretreatment  standards  contained  in 
§  425.85. 

Subpart  !— Retan-Wet  Finish-Splits 
Subcategory 

?  425  90     Applicability;  description  of  the 
retan-wet  finish-splits  subcategory 

'1  he  provisiDUS  of  ihiS  subpart  are 
applicable  to  process  wastewater 
discharges  resulting  from  any  tannery 
which  processes  previously  unhaired 
and  tanned  splits  into  finished  leather 
bv  nMan-wpt  finishing, 

§  425  91     Effluent  ilmitstlons  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  be»X  practicable 
control  technology  currently  available 
(BPT). 

Except  <is  pro\ided  in  40  CFR  125,30- 
125.32.  any  existing  point  suurce  subject 
to  this  subpart  must  a(.hieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  ijvailable  iHPT): 


BPT  UrnNctions 


Poftutanl  Qt  Dolluiani  property       Maf,rrxim  trn      '^^**"^'^^  '^ 

I  •^"-7  '■  z;^ 

I  I      average 


Kg/Wtg  (or  pounda  par 

1,000  l>)  of  raw  malanal 


'  Within  ttie  range  6  0  to  9  0 


BODi 
TSS   ... 


4.2 

6.1 


19 
2.8 


2  3 


1982 
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BPT  LirTutatio"s 

Polijtani  ty  poltutant  prooerlv 

ij,   —  ™,  i„.     Maximum  to' 
M^-.murn  for                ^  ^^ 

any  1  day           ,  „'„„ 
'          '      1      average 

Oil  i  Grease 

Total  Chromium 

PH         

18 
Oil 
(') 

0  "9 

0  01 

'  WTttlin  the  range  6  0  to  9  0 

§  425.92  Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  ttie  application  of  ttie  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125  3C>- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  conventional  pollutant 
control  technology  (BCT):  The  effluent 
limitations  are  those  for  B0D5,  TSS.  C):i 
and  Grease,  and  pH  contained  m 
§  425.91. 

§  425.93    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  th\e  application  of  the  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125,30- 
125.32.  any  existing  point  source  sul-iect 
to  this  subpart  must  achieve  the 
following  effluent  limitations 


representing  the  degree  of  effluent 
reduction  attainable  by  the  application 

of  the  best  available  technology 
economically  achievable  (BAT);  The 
effluent  limitations  are  those  for  Total 
Chromium  contained  in  §  425.91. 

§  425.94     New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS): 


Pollutant  or  pollutant  property 


NSPS 


Maximum  tor 
any  1  day 


Maximum  to.' 
monthly 
average 


Kg'kkg  (or  pounds  per 
1,000  lb)  of  raw  matenal 


BOOS 

TSS 

Oil  &  Grease 

Total  Ghromium 

pH 

'  Within  the  range  6  0  to  9.0. 


i?  425  95     Pretreatment  standards  for 
existing  sources  (PSES). 

(a)  E\(,ept  as  provided  m  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces  process 


wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  Part  403,  and  must  achieve 
the  following  pretreatment  standards: 


PoHutan'  or  po"utani  property 


PSES 


Maximum  Maximum 

for  any   1       '    tor  monthly 
da>  I      average 


Milligrains  per  liter  (mg/l) 


Total  Chromium 
pH 


19 


12 


'  Within  the  range  6  0  to  10  0 

(b)  Any  existing  source  subject  to  this 
subpart  which  processes  less  than  3.600 
splits/day  shall  comply  with  §  425, 95(a), 
except  that  the  Total  Chromium 
limitations  contained  in  §  425, 95(a)  do 
not  apply. 

§  425.96    Pretreatment  standards  for  new 
sources  (PSNS). 

Except  as  provided  in  40  CFR  403./. 
any  new  source  subject  to  this  subpart 
that  introduces  process  wastewater 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  Part  403.  and  achieve  the 
pretreatment  standards  contained  in 
§  425.95. 
|FR  not  8:;-:iii:io  i-i.ed  ti-;:-B2.  e  45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  , 

Office  of  the  Secretary 

Protection  of  Human  Subjects; 
Compensating  for  Research  Injuries; 
Request  for  Comments  on  Report  of 
the  President's  Commission  for  the 
Study  of  Ethical  Problems  in  Medicine 
and  Biomedical  and  Behavioral 
Research 

agency:  Department  of  Health  and 

Human  Services. 

action:  Notice  of  Report  for  Public 

Comment. 

summary:  This  notice  requests  public 
comment  on  the  Report  of  the 
President's  Commission  for  the  Study  of 
Ethical  Problems  in  Medicine  and 
Biomedical  and  Behavioral  Research 
entitled  "compensating  Research 
Subjects."  which  was  issued  in  June 
1982. 

DATES:  The  comment  period  will  close 
January  24. 1983. 

ADDRESSES:  Please  send  comments  or 
requests  for  additional  information  to: 
Carol  Young.  Office  for  Protection  from 
Research  Risks.  National  Institutes  of 
Health.  5333  Westbard  Avenue.  Room 
3A18,  Bethesda,  Md.  20205;  telephone 
301-496-7163,  where  all  comments 
received  will  be  available  for  inspection 
weekdays  (Federal  holidays  excepted) 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m. 

SUPPLEMENTARY  INFORMATION:  On 
November  9, 1978,  the  Public  Health 
Service  Act  was  amended  by  Pub.  L  95- 
622  to  establish  the  President's 
Commission  for  the  Study  of  Ethical 
Problems  in  Medicine  and  Biomedical 
and  Behavioral  Research.  Although  the 
issue  of  compensating  research  injuries 
was  not  within  the  Commission's 
statutory  mandate,  the  Commission 
addressed  the  issue  at  the  request  of 
former  Secretary  Patricia  Roberts 
Harris.  Its  report  entitled 
"Compensating  Research  Injuries"  was 
issued  in  June  1982. 

In  this  report  the  Commission 
recommends  that  the  Secretary  of 
Health  and  Human  Services  design  and 
conduct,  with  appropriate  consultation 
with  other  governmental  bodies  which 
sponsor  or  conduct  research,  a  small 
scale  experiment  in  which  several 
institutions  would  receive  Federal 
support  over  three  to  five  years  for  the 
administrative  and  insurance  costs  of 
providing  compensation  on  a  nonfault 
basis  to  injuried  research  subjects. 
Information  derived  from  this 
experiment  would  permit  HHS  to 
determine  the  need  for  a  full-scale 


program,  if  any.  and  the  best  method  for 
achieving  the  desired  results. 

Dated:  October  7.  1982. 
Edward  N  Brandt,  Jr., 

Assistant  Secretary  for  Health. 
Approved  November  5,  1982. 
Richard  S.  Schweiker, 
Secretary. 
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Volume  Two:  Appendices,  which 
contains  studies  prepared  for  the 
Commission,  material  submitted  for  its 
consideration,  and  possible 
compensation  plans,  is  available  from 
the  Superintendent  of  Docxunents. 

SUMMARY  AND  CONCLUSIONS 

The  origin  of  this  study  by  the 
President's  Commission  was  a 
suggestion  conveyed  by  Dr.  David 


Hamburg,  the  Vice  Chairman  of  the 
Ethics  Advisory  Board  in  the 
Department  of  Health.  Education  and 
Welfare  (HEW),  when  he  testified  at  the 
Commission's  first  meeting  in  January 
1980.  Dr.  Hamburg  explained  that  the 
Board  would  be  unable,  prior  to  its 
demise  in  September  1980,  to  offer  the 
Secretary  the  advice  she  had  requested 
concerning  the  advisability  of  the 
recommendations  for  a  program  to 
compensate  subjects  injured  in  research 
that  had  been  submitted  to  the  Secretary 
by  an  HEW  Task  Force  in  1977.  Like 
virtually  all  committees  and  individuals 
who  had  studied  the  subject,  the  HEW 
Task  Force  had  concluded  that  people 
who  are  harmed  as  a  result  of 
participating  in  research  ought  to 
receive  some  compensation  for  their 
injuries.  The  Secretarv-  informed  the 
Commission  that  she  would  be  pleased 
to  have  it  take  up  the  inquiry  and  would 
provide  support  for  necessan,'  studies 

The  more  deeply  the  Commission 
looked  inio  the  subject,  the  more 
difficult  it  became  to  provide  a  simple 
reply  to  the  questions  originally  posed 
by  the  Secretary.  The  Commission  has 
concluded  that  it  would  be  ethicaUy 
desirable  to  remedy  as  a  matter  of 
course  any  harm  suffered  by  subjects  as 
a  direct  consequence  of  the  added  risks 
of  participating  in  research.  Yet  even  if 
it  is  ethically  desirable  for  compensation 
to  be  provided,  it  does  not  follow  that 
the  Federal  government  has  an  ethical 
obligation  to  establish  or  to  require  a 
formal  compensation  program  in  all 
research  projects  supported  or  regulated 
by  the  go\ernnient.  For  the  latter,  it  is 
necessary  to  demonstrate  the  existence 
of  unmet  need  and  to  weigh  that  need 
against  other  needs  in  the  public  arena. 

The  Question  at  Issue 

In  this  Report  the  CommissiDn  seeks 
the  answer  for  the  following  question: 
.Aje  subjects  who  deserve  compensation 
for  research  injuries  not  receiving  it?  '  In 
light  of  the  many  earlier  examinations  of 
the  subject  of  research  compensation, 
the  Commission  began  with  the 
hypothesis  that  the  answer  to  this 
question  was  "yes."  If  the  answer  to  the 
question  were  in  the  affirmative,  the 
Commission  understood  its  further  task 
to  be  the  design  of  a  compensation  plan 
that  would  respond  to  the  needs 
uncovered  in  its  study. 

It  is  apparent  that  the  hypothesis  that 
the  Commission  set  out  to  test  actually 


'  In  other  context!  the  tertr  "compenMtion" 
connotei  payment  for  Mrvicet  rcndervd  In  tKi) 
Report  the  term  U  used  (olely  to  indicate  payment> 
made  to  redroM  an  injury  after  the  fact:  payment  far 
the  time  and  trouble  of  participating  in  research  is 
termed  "remuneration." 


Fedwal  Register  /  Vol.  47.  No.  226  /  Tuesday.  November  23.  1962  /  Notices 


encompasses  issues  of  both  an  empirical 
and  a  philosophical  nature.  Specifically, 
the  original  question  reSecta  several 
underlying  questions:  (1)  What  does  one 
mean  by  "deserve  compensation"?  (2) 
How  many  such  subiects  are  injured 
each  year  in  research,  and  how 
severely?  and  (3)  Which  of  these 
subjects  receive  no  compensation  at 
present,  and  why?  The  Commission  has 
found  itself  more  able  to  answer  some  of 
these  questions  than  others.  The 
question  of  what  ought  to  be 
encompassed  within  "compensation  for 
research  injuries"  and  the  question  of 
who  deserves  such  compensation  are 
fully  addressed  in  this  report  In 
investigating  the  empirical  issues, 
however,  the  Commission  was  able  to 
expand  upon  the  existing  knowledge  but 
unable  to  find  data  su^icient  to  resolve 
fully  the  questions  of  the  extent  of 
present  unjuries  and  of  present  redress. 
The  absence  of  data  on  injuries  is  not, 
needless  to  say,  the  same  as  data  on  the 
absence  of  injuries. 

Altamative  Responses  to  Inconclusive 
Data 

From  this  outcome  several 
conclusions  might  be  dravra.  One  might 
conclude  that  what  is  needed  is  further 
data  gathering  about  the  existence  of 
research  injuries.  Indeed,  in  its  First 
Biennial  Report  on  Protecting  Human 
Subjects,  submitted  to  the  President  and 
Congress  in  December  1981,  the 
Commission  recommended  that 
investigators  conducting  Federally 
funded  research  routinely  submit  data 
on  the  number  of  subjects  involved  in 
such  research  and  the  number  and 
extent  of  injuries  suffered,  on  an  annual 
basis.  From  such  data,  as  well  as 
supplementary  inquiries,  it  ought  to  be 
possible  to  provide  a  better  answer  to 
the  empirical  questions  addressed  in 
this  report. 

TTiere  are,  however,  reasons  to  doubt 
that  this  approach  will  provide  sufficient 
data.  In  the  absence  of  a  formal 
compensation  mechanism  there  is  good 
reason  to  doubt  that  subjects  or 
investigators  will  adequately  report  the 
occurrence  and  extent  of  injuries 
Buffered  by  subjects  In  research. 
Furthermore,  it  is  only  through 
experience  with  compensation  programs 
that  two  of  the  most  difficult  questions 
that  are  always  raised  in  opposition  to 
such  programs  can  be  answered:  first 
what  are  the  administrative  costs  of  the 
programs,  including  the  costs  of 
distinguishing  between  injuries 
deserving  compensation  and  those 
claims  that  do  not  deserve  to  be 
compensated  (and  that  it  is  assumed, 
would  not  be  asserted  hi  the  absence  of 
a  compensation  program]?  Second,  do 


feasible  means  exist  to  diSerentiate 
harm  to  subjects  in  therapeutic  research 

that  results  from  research  procedures 
from  harm  that  flows  from  the  medical 
intervention  being  tested?  * 

Clearly,  an  experimental  trial  of  one 
or  more  compensation  programs  is  more 
likely  than  simply  collecting  data  in  the 
absence  of  such  programs  to  provide  the 
necessary  information  for  the 
formulation  of  appropriate  public  policy. 
Yet  that  approach  would  entail  greater 
costs,  since  an  experiment  to  gather  the 
data  would  involve  the  expenditure  of 
time  and  money  in  design  and 
execution.  At  a  time  when  the  Federal 
funds  available  for  biomedical  and 
behavioral  research  are  not  keeping  up 
with  the  rate  of  inflation,  there  are  more 
than  the  usual  reasons  to  question  any 
suggested  expenditures  in  new  areas.  It 
may  well  be,  therefore,  that  those  with 
responsibility  for  the  decision  in  the 
Department  of  Health  and  Human 
Service  (HHS)  will  conclude  that  an 
experiment  of  the  sort  set  forth  in  this 
Report  is  not  justified  at  this  time.  On 
balance,  however,  the  Commission 
recommends  that  such  an  experiment  be 
undertaken,  because  in  the  absence  of 
such  an  investigation  of  the  need  for, 
and  feasibility  of,  compensation 
programs,  it  believes  that  policymakers 
will  be  in  no  better  position  to  answer 
the  questions  addressed  by  this  Report 
in  five  years  than  they  are  today. 

The  Recommended  Experiment 

The  sugggestion  of  compensation  for 
research  injuries  has  been  a  mainstay  of 
ethical  and  public-policy  discussions  of 
research  with  human  subjects  for  many 
years.  The  time  has  come  to  detemine 
the  wisdom  of  those  suggestions.  The 
failure  to  resolve  the  issue  not  only 
exposes  subjects  of  research  to' a 
possible  wrong,  it  exposes  the  entire 
research  enterprise  to  the  public 
recriminations  that  could  follow  from 
one  or  a  series  of  serious, 
uncompensated  unjuries  to  subjects.  The 
importance  of  biomedical  and 
behavioral  research  for  this  country  is 
manifested  in  the  many  billions  of 
dollars  that  such  research  receives  each 


•The  tenn  "therapeutic  research"  l»  u»ed  loosely 
to  deicrib*  any  axperimental  or  Innovative  ttepa 
taken  ai  part  of  an  attempt  to  treat  subject* 
iuffehn^  from  disease  (In  comparison  with 
"nontherapeutic  research,"  which  employs  subjects 
not  affected  by  tha  diseaaa  being  studied).  The 
Coounission  uses  the  term  to  mean  research  to 
evaluate  practices  or  procedures  that  are  intended 
to  provide,  or  d>at  have  soma  reasonable  possibility 
of  providing,  tfaarapawtic  diayioslic  or  prvventiva 
health  benefits  to  subjects.  Such  research  therefore 
Involve*  two  parts:  (1)  the  practica  or  procadura 
that  is  being  evaluated  and  (2)  any  nonbeneflcial 
research  procedure  that  Is  unnecessary  for  a 
subject's  own  welfare  and  is  perConned  soMy  a*  to 
aid  to  the  research  prooaaa. 


year  in  an  attempt  to  conquer  disease 
and  to  relieve  human  suffering.  The 
formal  ethical  standards  and  individual 
consciences  of  investigators,  as  well  as 
Federal  rules  and  guidelines  developed 
in  the  past  two  decades,  have  done 
much  to  protect  research  subjects  and  to 
reduce  the  risk  of  injury  to  them.  Some 
risk  remains  nevertheless — risk  that 
though  statistically  small  may  manifest 
itself  in  serious  ways  for  individuals.  A 
social  policy  experiment  is  needed  to 
see  whether  compensation  programs 
might  provide  a  feasible  means  further 
to  reduce  the  risk  of  luiremedied  injury 
to  subjects  and  to  avoid  the  occurrence 
of  events  that  might  needlessly  tarnish 
the  reputation  of  research. 

Accordingly,  the  Commission 
recommends  that  the  Secretary  of 
Health  and  Himian  Services  conduct  a 
small-scale  experiment  in  which  several 
institutions  would  receive  Federal 
support  over  three  to  five  years  for  the 
administrative  and  insurance  costs  of 
providing  compensation  on  a  nonfault 
basis  to  injured  research  subjects.  At 
different  institutions  the  features  of  the 
compensation  plan  could  be  varied  (i.e., 
the  level  of  benefits  provided;  means  of 
determining  causation;  whether 
nonphysiced  injuries  would  be  covered; 
whether  certain  injuries  arising  in 
therapeutic  as  well  as  nontherapeutic 
research  would  be  covered;  etc). 
Information  derived  from  such 
variations,  as  well  as  from  the 
experience  of  comparable  institutions 
without  research  compensation 
programs,  should  permit  HHS  to 
determine  not  only  the  need  for  a  full- 
scale  program,  if  any,  but  also  the 
format  and  auspices  that  appear  best 
suited  to  achieve  the  desired  results. 

The  Format  of  the  Report 

The  first  part  of  this  Report  explores 
the  origin  and  context  of  the  issue  of 
compensating  for  research  injuries.  The 
first  chapter  inbroduces  such  social  and 
cultural  factors  as  the  relationship  of 
subjects  to  the  research  enterprise  and 
concerns  about  cost-spreading  in  a  risk- 
conscious  society.  Chapter  Two  places 
the  present  study  hito  the  setting  of 
research  regulation  since  World  War  II. 
During  this  period,  proposals  for  injured 
subjects'  compensation  were  made  in 
may  contexts  but  seldom  were 
accompanied  by  more  than  a  rough 
sketch  of  the  details  of  a  plan  of 
implementation. 

Part  Two  delves  into  the  several  parts 
of  the  basic  question:  Are  injured 
subjects  who  might  deserve 
compensation  not  receiving  it?  Chapter 
Three  examines  the  ethical  theories — 
sometimes  competing  and  sometimes 
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complementary — that  shed  hght  on  the 
question  of  subjects'  deserts.  In  the  case 
of  injuries  to  voluntary,  informed 
subjects,  a  strong  moral  claim  for 
recompense  does  not  emerge.  Whether 
such  ideal  subjects  actually  exist  is  a 
serious  ethical  issue,  and  one  that 
cannot  be  ignored  in  policy  formulation. 
It  would,  moreover,  appear  to  be 
morally  preferable,  on  grounds  both  of 
fairness  and  of  gratitude,  not  to  insist 
that  subjects  waive  all  claims  for 
redress  as  part  of  consenting  to 
research,  particularly  nontherapeutic 
research. 

Chapter  Four  analyzes  the  existing 
data  on  the  incidence  and  severity  of 
research  injuries.  While  data  from 
existing  programs  suggest  that  nonfault 
insurance  is  an  efficient  and 
inexpensive  means  of  providing 
recompense  for  research  injuries,  there 
also  appear  to  have  been  few  injuries  at 
the  handful  of  institutions  that  already 
have  formal  compensation  programs. 
Why  are  other  injured  subjects  not 
guaranteed  recompense?  In  Chapter 
Five,  existing  legal  rights  and  remedies 
are  examined.  The  limitations  of 
negligence  and  strict  hability  as  bases 
for  recovery  at  law  arise  from  the 
restricted  nature  of  the  legal  duties 
owed  to  subjects,  the  waiver  of  rights 
implied  by  consent,  and  the  difficulty  of 
proving  causation.  Under  nonfault 
systems,  some  although  not  all  of  these 
barriers  to  recovery  are  removed. 

Through  this  examination,  the 
Commission  arrives  at  a  partially 
affirmative  answer  to  the  question  of 
whether  or  not  there  is  an  umnet 
obligation  to  injured  research  subjects. 
Available  information  does  not, 
however,  provide  the  definitive  basis  for 
a  recommendation  to  undertake  a 
compensation  program,  through  Federal 
sponsorship  or  under  the  mandate  of 
Federal  regulations.  Instead,  in  Part 
Three  of  this  Report,  the  Commission 
sets  forth  the  issues  that  could  be 
resolved  through  a  "social  pohcy 
experiment."  Since  the  request  for  this 
study  came  from  what  is  now  the 
Department  of  Health  and  Human 
Services  (HHS),  which  is  the  major 
Federal  sponsor  of  biomedical  and 
behavioral  research  with  human  beings, 
and  since  the  Commission  has 
previously  recommended  that  the 
Department  become  the  lead  agency  in 
overseeing  regulations  on  the  protection 
of  research  subjects,  the  Commission 
believes  that  the  experimental 
compensation  programs  should  be 
conducted  under  the  aegis  of  HHS. 


PART  L  HOW  DID  THIS  ISSUE  ARISE? 

Chapter  1:  Introduction  to  the  Social  and 
Cultural  Setting 

The  power  of  medicine  to  cure  and  to 
prevent  illnesses  has  increased 
enormously  during  the  present  century. 
All  those  having  access  to  medical  care 
have  been  the  beneficiaries. 
Advancements  in  preventive  measures 
and  therapeutic  techniques  have 
reduced  the  threat  of  early  death  and 
crippling  disability.  The  result  has  been 
a  significant  improvement  in  the  quality 
as  well  as  the  quantity  of  life. 

An  outstandmg  feature  of 
contemporary  medicine  is  its 
commitment  to  research  and  to  the 
scientific  application  of  research 
findings.  Exploration  and 
experimentation  distinguish  the  new, 
more  effective  therapeutics  from  the  old 
more  than  any  other  factor.  Indeed,  one 
of  the  modern  science's  most  visible  and 
humanly  significant  contributions  is  the 
progress  of  medicine  in  the  past  half 
century.  The  social  benefits  of  medical 
research  have  been  enormous,  and  its 
value  is  reaffirmed  with  each  successful 
act  of  treatment  or  prevention. 

The  ratio  of  benefits  to  costs  in 
medical  experimentation  has  been 
remarkably  favorable.  This  has  been 
true  not  only  of  the  dollar  costs  of 
laboratories  and  the  like  but  also  of  the 
human  costs  sustained  as  research- 
related  injuries.  At  the  same  time, 
however,  these  human  costs  must  not  be 
disregarded.  New  techniques,  unless 
they  are  adopted  blindly,  must  be  tested, 
and  testing  in  turn  requires  not  only 
laboratory  and  animal  studies  but  also 
the  use  with  human  subjects  of 
uncertain  methods  whose  range  of 
effects  cannot  be  predicted  precisely  in 
advance.  Risk  is  thus  inherent  in 
medical  research,  no  matter  how 
conscientious  the  investigator  and 
careful  the  research.  Quite  obviously  not 
all  experimental  drugs  and  techniques 
prove  to  be  more  successful  than  other 
existing  treatments;  and  many 
experiments  are  performed  on  healthy 
volunteers  who  need  no  treatment  in  the 
first  place.  Even  when  a  new  treatment 
proves  to  be  a  relative  success,  the 
initial  experiments  may  reveal  that 
certain  patients  cannot  benefit  or  may 
be  especially  susceptible  to  toxic  side 
effects. 

These  untoward  results  of  medical 
experimentation  occur  far  less 
frequently  than  do  the  benefits,  but  to 
those  who  are  affected  they  can  be  real 
and  serious.  Research-related  injuries 
are  harms  '  that  occur  as  a  nearly 


unavoidable  result  of  an  enterprise 
undertaken  for  social  benefit.  Those 
who  receive  the  benefits — and  this 
includes  nearly  all  members  of  society — 
recognize  a  responsibility  fo.'  coliectue 
support  if  the  research  enterprise  is  to 
be  8ur.ces.sfal.  as  is  attested  b\  the 
magnitude  of  funding  for  biomedical 
research  from  govemmenta!  bodies  and 
charitable  contributions.  Naturally,  that 
ri'spoRsibility  would  seem  to  extend  to 
the  human  costs  of  the  research 
er.terpnse.  The  chapters  which  follow 
address  the  question  What  is  a  fair 
system  of  fulfilling  that  responsibility? 
The  issue  is  approached  through 
consideration  of  the  need  for  a  program, 
the  ethical  argu.Tients  for  and  against, 
and  the  formulation  of  possible 
proposals  and  recommendation  of  a 
social  policy  experiment  to  test  out 
altt'rr.ative  policies. 

The  balance  of  this  chapter  attempts 
to  sketch  the  social  and  cultural  settmg 
of  the  problem  of  research-related 
injuries.  The  cultural  ethos  colors  one's 
appreciation  of  the  facts  specifically 
relevent  to  the  issue.  Furthermore,  the 
problem  of  research  injuries  is  not  sui 
generis.  It  is  but  one  instance  of  a  much 
larger  set  of  is-«ues  with  which  American 
society  is  presently  grappling,  that  of  the 
risks  imposed  by  technological  progress. 
For  example,  large-scale  enterprises 
such  as  energy  production  and  mass 
immunization,  while  conducted  largely 
for  the  social  good,  put  certain 
individuals  at  special  risk.  The  plight  of 
those,  relatively  few  in  number,  who 
actually  sustain  injury  is  made  \ivid  by 
the  communications  media  and  presents 
the  nation  with  questions  of  conscience: 
Who  is  responsible  for  the  welfare  of 
these  people?  What  are  they  owed,  and 
by  whom?  Why  were  they  put  at  risk, 
and  should  steps  by  taken  to  ensure  that 
there  will  be  no  more  victims'  Our 
policy  on  research  injuries  will 
inevitably  reflect  the  development  of 
any  public  consensus  on  these  wider 
problems  of  risk.  In  turn,  the  policy  on 
research  injuries  could  conceivably 
influence  the  course  of  the  larger  debate 
and  raises  questions  of  "honzontal 
equity"  in  redressing  injuries  of  one  type 
but  not  of  others. 

To  explore  the  wider  context  in  which 
the  problem  of  compensation  of  injured 
research  subjects  arises,  this  chapter 


'  The  termt  injury  and  hann  have  diaUncI 
meaning  in  the  taw;  the  fomnr  coonote* 


wrongfulnesf  or  the  occTiirence  of  »omf  thir^  for 
which  a  plaintifTcan  seek  redress  Ordinary 
discourse  does  not  maka  ao  dear  a  diiunction. 
however.  In  this  Report  tha  tennj  are  uaed 
synonymoualy  to  mean  damage  rejiardlea*  of 
wrongfulness,  fault  or  reaponslbibt)'  Since,  ir 
common  parianca.  the  ooacem  of  the  Report  it  wth 
m/urtd  ruearch  lubiectt.  in/urj  wvU  be  the  term 
used  in  tooat  instancoa. 
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first  considers  tlie  place  of  the  research 
enterprise  in  society,  that  of  the 
volunteer  subject  and  differing 
conceptions  of  the  relationship  between 
them.  The  varied,  often  inchoate,  images 
of  research  and  its  subjects  greatly 
complicate  the  task  at  hand.  In  the  next 
section,  the  Commission  examines 
another  factor  that  complicates  thinking 
about  compensation — social  attitudes 
toward  risk  and  toward  spreading  the 
risks  beyond  those  whom  they  touch 
directly.  The  chapter  concludes  by 
considering  a  number  of  basic  social 
issues  that  underlie  the  debate'over 
research  injury. 

Roles  and  Relationships  in  Human 
Experimentation 

The  Role  of  Biomedical  and 
Behavioral  Research.  Since  World  War 
n.  the  magnitude  of  biomedical  and 
behavorial  research  in  the  United  States 
has  increased  tremendously,  as  has  the 
Federal  government's  participation.  By 
1980.  health  research  had  become  an  $8- 
billion-a-year  enterprise,  with  over  half 
the  funding  coming  from  the  Federal 
government, 'through  the  National 
Institutes  of  Health  and  over  twenty 
other  agencies;  furthermore,  a  large 
proportion  of  the  privately  sponsored 
research  on  drugs,  medical  devices, 
other  consumer  products,  and  pesticides 
is  conducted  pursuant  to  extensive 
Federal  regulation,  although  not 
supported  by  public  funds. 

The  centrality  of  research  in  medicine, 
particularly  in  American  society  in 
recent  decades,  makes  it  easy  to  forget 
that  the  role  of  the  professional  clinical, 
investigator  and  the  institutionalization 
of  clinical  research  are  historically 
recent  20th  century  developments. 
Nevertheless,  over  the  past  fifty  years 
and  particularly  since  World  War  II, 
certain  changes  are  discernible  in  the 
settings  and  modes  of  organization  of 
biomedical  and  behavioral  research.  A 
progressive  shift  has  occurred  from  the 
type  of  small.  coUegial,  personally 
directed  units  such  as  those  depicted  in 
the  1950s  by  Means  and  Fox  *  to 
massive,  sprawling  institutions  which 
often  dominate  the  academic 
environments  they  inhabit  or  which  are 
conducted  under  industrial  and 
governmental  control. 

Americans  generally  share  the 
benefits  of  enhanced  understanding  of . 
human  physiology  and  advances  in 
therapy.  Similarly,  although 


contributions  to  the  public  purse  are  not 
strictly  proportionate,  it  is  the  citizenry 
as  a  whole  that  sponsors  publicly 
supported  research.  Research,  then,  is 
an  enterprise  that  is  collectively 
sponsored  and  responsive  to  the 
collective  good. 

The  widespread  enthusiasm  shown  in 
recent  decades  for  medical  research  can 
be  at  least  partly  explained  by  one 
single  fact:  all  of  us  are  threatened  by 
disease  and  disability.  The  risks  of 
natiu-e  affect  everyone,  rich  or  poor, 
black  or  white,  male  or  female  (though 
some  risks  are  higher  for  less- 
advantaged  groups].  Research  offers  the 
promise  of  reducing  some  of  these  risks. 
Research  can  also  help  to  reduce  some 
of  the  risks  imposed  by  health  care 
itself,  for  a  significant  amount  of  clinical 
research  is  designed  to  test  the  safety 
and  efficacy  of  currently  accepted 
medical  practices.  For  example,  two 
clinical  trials  which  spawned  widely 
publicized  litigation  by  injured 
subjects — the  University  of  Chicago 
study  of  the  use  of  diethylstilbestrol 
(DES)  during  pregnancy  to  prevent 
miscarriage,  and  the  multi-center 
clinical  trial  with  premature  infants 
examining  the  relationship  of  oxygen 
therapy  to  the  incidence  of  blindness 
resulting  from  retrolental  fibroplasia — 
provided  the  scientific  basis  for  rejecting 
or  modifying  those  therapies.  Were  such 
research  never  conducted,  these 
therapies  might  still  be  employed  in 
general  medical  practice.*  Thus, 
acceptance  of  controlled  risks  in  clinical 
research  can,  and  regularly  does,  result 
in  knowledge  which  reduces  the  "risks 
of  everyday  hfe,"  Including  thosed  risks 
associated  with  standard  medical  care, 
for  all  members  of  the  society.' 

Increased  freedom  from  risks  is,  then, 
one  promise  of  research.  But  there  is  no 
easy  path  toward  this  goal.  Scientists 
must  test  out  hypotheses,  and  they  must 
sometimes  use  human  beings — meaning 
their  own  bodies  or  others' — as  a 
laboratory  to  understand  normal 
physiology  as  well  as  abnormal 
conditions,  and  to  fill  in  important  gaps 


'National  liutitutet  of  Health.  Baiic  Data 
Ralattng  to  the  National  Ini titule*  of  Health— 1980, 
U.&  Covamment  Printing  Offica.  Washington 
(UK).  nfivM  1  and  2,  Table*  1-3. 

•).  H.  Meant,  Ward  4,  Harvard  University  Presi, 
Cambftdga,  Maaa.  (ises):  Ren6e  C  Fox.  Experiment 
PtriloM.  The  Prae  PreM,  Glencoe.  111.  (1980). 


*  Some  of  the  most  important  evidence  at>out  the 
effects  of  DES  come  from  a  controlled  experiment  at 
the  University  of  Chicago  in  the  early  1950s.  Three 
of  the  women  involved  in  this  experiment  are  now 
suing  the  university  for  having  put  them  at  the  risk. 
The  university  and  others  will  be  more  careful  In 
the  future,  thus  Increasing  the  risk  that  new  cancer 
sources  will  go  undetected.  Meanwhile  the  fear  of 
lawsuits  in  making  doctors  and  hospitals  reluctant 
to  help  track  down  DES  daughters,  thus  inci«asing 
the  risks  that  some  of  them  will  get  cancer  that  isn't 
caught  in  time."— Michael  Kinsley,  Fate  and 
LawBuit*.  182  The  New  Republic  2a  25  [June  14. 
1980). 

'  In  noting  these  facts,  the  Commission  expresses 
no  judgments  on  the  ethical  or  legal  questions, 
including  those  of  informed  consent,  raited  In 
ongoing  or  recently  concluded  litigation. 


in  knowledge  about  the  efficacy  and 
safety  of  new  medical  interventions. 
Thus,  in  it  pursuit  of  preventive, 
diagnostic  and  therapeutic 
interventions  which  are  intended  to 
reduce  the  risks  caused  both  by  nature 
and  by  human  activities,  research 
imposed  other  risks.  These  risks  of 
research  are  borne  by  only  a  tiny 
fraction  of  the  nimiber  of  persons  who 
face  the  risks  of  disease  and  disability 
that  research  is  designed  to  combat. 
More  importantly,  the  manifestation  of 
these  research  risks  as  actual  injuries  is 
not  spread  evenly  over  the  entire 
population;  they  occur  for  an 
unfortunate  few  among  those  we  serve 
as  subjects. 

The  Role  of  the  Research  Subject 
One's  thinking  on  the  question  of  the 
compensation  for  research  injuries  is 
directiy  affected  by  the  way  in  which 
one  conceives  of  the  subject's  role.  Two 
experts  on  these  matters  contend  that 
"[pjart  of  the  difficulties  that  have 
surrotmded  legal  and  policy  efforts  to 
deal  with  the  issue  of  compensating 
persons  for  research-related  injuries  .  .  . 
reside  in  our  lack  of  understanding 
about  the  development,  social  roles  and 
attributes  of  clinical  research  and  its 
participants."  • 

Research  subjects  may  be  popularly 
clothed  with  certain  images — for 
example,  those  of  hero,  of  victim,  and  of 
employee  or  contractor — and  each  of 
these  images  colors  our  conclusions 
about  the  character,  moral  status,  and 
claims  of  the  research  subject.  The 
appropriateness  of  providing 
compensation  for  research-related  injury 
varies  with  the  definition  of  the  subject's 
role.  For  the  hero,  the  wellsprings  of 
public  gratitude  are  overflowing: 
vydtness  the  donation  of  funds  to  provide 
$800,000  of  accident  insurance  for  the 
astronauts  on  the  space  shuttie.  The 
claim  of  the  victim  is  different  but  also 
powerful;  disclosure  of  the  Tuskegee 
abuses  resulted,  finally,  in  the  provision 
of  compensation  by  the  Federal 
government^  And  for  an  employee  or 


'Judith  P.  Swaaey  and  Leonard  H.  Glantz.  A 
Social  Penpective  on  Compentation  for  Injund 
Retearch  Subjocti  (1961):  see  Appendix  A  to  this 
Report  Major  portlont  of  this  chapter  are  based 
upon  this  paper,  wiilcfa  develops  themes  which 
emerged  at  a  meeting  of  consultants  with  several 
members  of  the  Commistion's  staS  on  November  25, 
1961.  In  addition  to  Dr.  Swazey  of  Medicine  in  the 
Public  Interest  and  Professor  Glantz  of  Boston 
University  the  participants  included  Commissioner 
Rente  C  Fox,  and  Professors  Roy  Lubove  of  the 
University  of  Pittsburgh.  Barbara  Rosenlcrantz  of 
Harvard  University,  and  Stephen  Toulmln  of  the 
University  of  Chicago. 

'James  H.  lones.  Bed  Blooti,  Free  Press,  New 
Yofk  (1881)  at  217-ia 
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contractor,  compensation  may  be  a 
matter  regarded  as  a  proper  subject  of 
negotiation. 

The  category  into  which  research 
subjects  are  placed  also  has  a  bearing 
on  the  importance  and  significance 
attached  to  the  research  subject's 
informed  consent.  The  consent  of  a  hero 
is  not  an  issue;  heroism  results  from 
spontaneous  action  or  deliberate 
"volunteering."  The  notion  of  victim. 
however,  has  quite  different  resonances: 
the  victim  is  often  passive,  and  formal 
consent — if  any  has  even  been 
obtained — may  be  viewed  as 
uninformed  or  the  result  of  duress. 
Consent  is  most  compatible  with  the 
in'.age  of  research  subject  as  employee 
or  contractor.  Although  questions  may 
arise  about  the  relative  freedom  and 
negotiating  power  of  an  employee 
compared  with  those  of  the  person  or 
firm  offering  employment,  voluntary 
agreement  of  all  parties  is  the  essence  of 
ihe  relationship. 

Finally,  the  different  images  of  the 
research  subject  connote  quite  different 
views  of  intent  and  of  moral  status.  To 
the  hero  is  ascribed  the  intention  to 
help:  his  or  her  intent  is  seen  as  beyond 
the  ordinary  call  of  duty  and  thus  the 
appropriateobject  of  praise  and  respect. 
The  victim,  on  the  other  hand,  does  not 
merit  moral  esteem  but  rather  is  seen  as 
an  object  of  others'  sympathy  (and, 
perhaps,  of  giiilt).  The  case  of  the 
employee  or  contactor  tends  toward 
moral  neutrality,  with  attention  being 
directed  more  toward  the  faimes.s  of  the 
bargaining  process  than  to  any 
particular  outcome. 

Society  views  of  research  subiects 
appear  to  be  ambivalent  and  shifting.  It 
IS  notable  that  in  the  period  through  the 
1940s,  the  most  common  image  in  the 
press  and  in  literature  was  that  of  the 
research  subject  as  hero  or  as  selfless 
societal  benefactor.  Patients  who  also 
served  as  subjects,  the  physician- 
investigators  who  carried  on  medicine's 
long  tradition  of  self-experimentation, 
and  the  normal  (healthy)  persons  who 
volunteered  to  contract  malaria,  inhale 
new  nerve  gases,  be  injected  with 
curare,  and  so  forth,  were  recognized, 
valued  and  often  celebrated  for  giving  of 
themselves  to  advance  medical 
knowledge  and  technique.  The  Walter 
Reed  Society,  composed  of  some  500 
persons  who  had  volunteered  for  high- 
risk  experiments,  embodied  a  view  of 
research  subjects  as  identifiable,  often 
heroic  societal  benefactors.' 


Begirming  with  the  revelations  at 
Nuremberg  of  barbaric  medical 
"experiments"  by  the  Nazis  and 
increasingly  over  the  following  decades, 
a  second  image — that  of  the  victim — 
came  to  influence  the  way  research 
subjects  were  perceived.  Public 
revelations  about  the  research  projects 
associated  with  the  names  Tuskegpp,' 
VVUlowbrook, '"and  the  Brooklyn  Jewish 
Chronic  Disease  Hospital,"  focused 
renewed  public  attention  on  the  possible 
abuses  of  the  rights  and  welfare  of 
subjects  in  the  name  of  research.  The 
importance  of  research,  and  the 
necessity  and  value  of  the  research 
subject,  continued  to  be  affirmed.  The 
horror  stories  were  generally  felt  to  be 
the  unusual  instances  rather  than  the  tip 
of  an  iceberg  of  "malresparch." 
Nor.pthcless,  new  protection  for 
research  subjects  were  put  in  place, 
designed  to  ensure  that  subjects 
participated  voluntarily  and  that  no 
unnecessarj'  risks  were  imposed — in 
short,  to  prevent  future  research 
subjects  from  becoming  "victims."'* 

The  growth  of  the  clinical  research 
enterprise  during  the  1960s  and  1970s 
helped  to  shape  anotiier  image  of  the 
research  subject,  one  that  seems  to  have 
increasing  prominence  today.  As 
research  increased  in  volume,  especially 
with  the  growth  of  large  controlled 
clinical  trials,  the  role  of  the  research 
subject  became  more  routinized  and  less 
visible.  For  many  in  the  society, 
research  subjct.ls  became  less  readily 
identifiable,  either  as  heroes  or  victims. 
A  few  research  institutions  now  hire 
people  as  subjects  quite  in  the  manner 
of  an  ordinary  job, "  complete  with 
negotiations  over  salary  and  benefits, 
and  coverage  under  an  insurance  plan 
similar  to  workers'  compensation. 
Moreover,  a  "consent  form"  is  often 
viewed  as  a  contract  between  a  subject 
and  an  investigator. 

The  question  of  how  subjects  ought  to 
be  viewed  may  have  no  satisfactory 
answer,  simply  because  none  of  the 
images  sketched  here  fit  all  subjects  or 
fit  any  subjects  uniquely.  Indeed,  the 
difficulty  o.''  choosing  between  these  and 
other  images  probably  accounts  for 
some  of  the  difficulty  encountered  by 
this  Commission  and  by  other  groups  in 
deciding  whether  the  prospective 


*B.  Davidson.  So  He  Took  the  Cobra  Venom  and 
Shot  It  Into  His  Ann.  Collier's,  52-55  (Nov,  1, 1952) 


•Tuskegee  S)'ph;'.i8  Study  Ad  Hue  ,'\dv;siirv 
Panel.  Final  Report,  U,S,  DeparlmenI  of  Hcdith 
Education,  and  Welfare.  Wushinxton  1'19~'J) 

'"lay  Katz.  with  assistance  of  A,M  Capron  and 
E.S  Gl«ss.  Experinientation  with  Human  Bej.ngs. 
Russell  Sage  Foundation.  New  York  (19~21  al  100T- 
1010. 

"  Id.  at  9-65.  Hyman  v.  Jewish  Chronic  Disease 
Hospital  IS  N.Y.  2d  317  208  N.E.  2nd  338  (1965). 

"John  A.  Robertsoa  The  Law  of  Institutional 
Review  Boards,  26  U.C.LA.  Rev.  464  (1978) 

"See.  e.g..  pp.  53-56  infra. 


subject's  informed  consent  should  be 
taken  as  relieving  researchers  and  their 
sponsors  of  responsibility  for  the 
i.cjuriefi  which  may  result.  The 
o-guments  and  program.s  set  forth  in  th.s 
Report  try  to  take  into  account  the 
several  images  of  research  subjects  and 
the  probability  that  there  rr.ay  i>e  sorr^e 
truth  ;n  each. 

The  Relationship  of  Subjects  to  the 
Research  Enterprise.  The  reiationshij  cf 
the  various  parties  to  the  research 
ente'T^nse  may  also  be  viewed  m 
different  ways.  For  exempie,  the 
relationship  of  investigator  to  subject 
may  be  assimilated,  perhaps 
unconsciously  into  the  physician- 
patient  relationship  Indeed,  many 
investigators  are  physicians,  and  many 
subjects  are  patients — although  many 
also  are  not.  Physicians,  in  any  case,  are 
thought  to  have  important  obligations  to 
their  patients  including,  significantly, 
"primum  non  nocere. "  Seen  in  this  light, 
a  physician  could  have  violated  the 
patient-subjecfs  rights  if  injury  occurred 
without  the  expectation  of  a  sufficient 
therapeutic  benefit;  compensation  could 
conceivably  then  be  in  order  simply  as  a 
form  of  reparation. 

These  obligations  and  rights  do  not 
obtain,  however,  if  the  investigator  is 
instead  conceived  of  as  one  party  who 
washes  to  contract  for  the  services  of 
another  [or  the  use  of  that  person's 
body).  But  if  the  relationship  is  to  be 
understood  in  the  latter  way,  it  becomes 
essential  to  take  into  account 
differences  in  power  between  subjects 
and  research  institutions.  Research 
subjects  may  be  sick  or  poor  and  are  not 
organized  into  unions  or  lobby  groups. 
Subjects  tend  to  be  engaged  in  their 
"work"  for  relatively  short  periods  of 
time.  They  are  simply  not  situated  to 
form  a  cohesive  constituency  to  demand 
protection  on  a  collective  basis,  the  way 
other  groups  of  workers  have  during  the 
past  century.  Research  facilities  are 
usually  large,  imposing,  and  staffed  by 
professionals  of  high  social  status. 
Indeed,  research  subjects  at  the 
National  Institutes  of  Health  or  military 
hospitals  face  the  power  and  authority 
of  the  government  itself  Because  of  the 
inherent  inequality  of  such  relationships, 
the  various  parties  to  the  research 
enterprise  are  not  necessarily  free  and 
equal  agents  invclved  in  a  situation 
equivalent  to  ordinary  negotiations  for 
mutual  benef;t. 

The  Relationship  of  Subjects  to  the 
Beneficiaries  of  Research.  The  relation 
of  research  subject  to  investig;itor  and 
to  research  institution  is  not,  however, 
the  only  one  requiring  attention.  Also  of 
importance  is  the  relationship  between 
subjects  and  the  beneficianes  of 
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research.  Once  again,  the  significance  of 
this  relationship  may  be  understood  in 
several  very  different  ways.  It  has  been 
suggested,  for  example,  that  the  use  of 
human  subjects  in  research  be  viewed 
as  an  instance  of  "gift  exchange." 
charecterized  by  three  norms:  to  give,  to 
receive  and  to  repay.'* On  this  view,  the 
subject  ^/ves  by  participating  in 
research  and,  especially,  by  accepting 
the  risk  of  injury;  and  a  social 
disequilibrium  results  if  injury  occurs 
unless  that  gift  is  repaid  in  the  form  of 
compensation  by  the  government,  acting 
as  agent  of  the  beneficiaries  in  society. 
A  contrasting  view,  however,  would 
regard  compensation  as  a  means  of 
limiting  the  size  of  the  gift  bestowed  by 
the  research  subject;  but  this  might 
violate  an  obligation  of  society  to 
receive  the  gifts  that  the  volunteer 
subject  wishes  to  bestow.  That  an 
obligation  to  provide  at  least  emergency 
medical  care  for  injured  subjects  if  felt 
is  evident  from  the  fact  that  such  care  is 
generally  provided."  A  feeling  of 
gratitude  toward  those  who  have 
bestowed  gifts  may  be  part  of  the 
explanation  for  this  ad  hoc 
compensation. 

Risk  (and  Risk-Spreading)  as  a  Social 
Problem 

The  manifestation  of  risk  in  the  form 
of  injury,  disability  and  death  is  a  part 
not  only  of  research  but  also  of  life 
itself.  At  times  we  seem  to  face  risk 
head  on  and  even  welcome  the 
challenge  it  represents;  at  other  times  it 
threatens  to  overwhelm  us  with  its 
seemingly  uncontrollable 
manifestations.  The  means  used  to 
prevent  and  to  spread  risk  have 
developed  piece  by  piece  and  are  not 
wholly  consistent;  they  are  evolving 
today  under  increasingly  close  scrutiny. 

At  one  time  in  history,  injuries  could 
be  clearly  divided  into  two  groups,  those 
caused  by  a  human  agency  and  those 
attributed  to  "fate."  For  the  former, 
redress  could  be  sought  through  the  law 
(criminal  as  well  as  tort  law),  provided 
that  the  person  responsible  could  be 
identif  ed.  as  was  usually  the  case.  For 
the  latter,  the  expected  response  was 
uncomplaining  acceptance  of  this 
personal  working  out  of  the  grand 
scheme  of  things — or,  perhaps,  a  search 
for  the  personal  fault  that  might  explain 
an  "act  of  God."  The  world  then  may 
not  have  been  a  better  place  to  live,  but 
it  was  surely  simpler. 

Neither  the  old  paradigms  of  injury 
nor  the  responses  they  engendered  seem 
to  work  well  today.  In  particular,  tort 


"M.  Mauss.  Th«  Gift:  Fotnu  and  Functions  of 
ExchaofM  in  Archaic  Sodetia*.  I.  Cunnison  (trans.] 
The  Free  Press,  Glencoe.  111.  [1954). 

"See  Chapter  3  infra. 


litigation  is  in  many  ways  ill  suited  to 
assigning  responsibility  for  a  large 
portion  of  modem  injuries.  The 
individual  nature  of  tort  cases — often 
employing  a  jury — works  well  when  a 
determination  of  personal  wrongdoing  is 
needed,  both  to  assess  the  amount  the 
defendant  must  pay  to  make  the  plaintiff 
whole  and  also  to  declare  the 
community's  standard  of  conduct  as  a 
warning  to  individuals  in  the  future.  But 
many  injuries  arise  today  which  do  not 
seem  to  have  been  caused  directly  by  a 
single  individual  numerous  separate 
actions,  some  by  institutions  rather  than 
individuals,  often  widely  separated  in 
time  and  space  from  the  injury,  must 
coincide  for  an  injury  to  occur.  The 
instrumentahties  of  harm  are  like  the 
boy  in  the  rhyme  who  "shot  an  arrow  in 
the  air,  it  fell  to  earth  [he]  knew  not 
where."  The  chain  of  causation  and 
responsibility  may  become  so  tangled  as 
to  preclude  anything  other  than  an 
arbitrary  assignment  of  liabihty  on  the 
parties  seen  as  best  able  to  bear  the 
costs.  Although  the  growth  of  nonfault 
liability  in  several  areas  (most  notably, 
for  injuries  caused  by  consumer 
products)  has  removed  the  additional 
burden  of  trying  the  issue  of  negligence, 
the  complex  problems  of  causation  still 
remain. 

The  collapse  of  the  second  part  of  the 
ancient  paradigm  of  risk — the 
imcomplaining  acceptance  of  a  divinely 
ordained  fate — is  well  illustrated  in  the 
recent  litigation  over  risks  of  cancer 
allegedly  imposed  by  use  of  DES.  It  is 
well  nigh  impossible  for  an  individual 
plaintiff  in  a  DES  case  to  prove  that  her 
vaginal  cancer  resulted  biologically  from 
her  mother's  having  been  given  DES 
while  the  plaintiff  was  in  utero.  Instead, 
causation  is  established  as  a  statistical 
matter,  by  showing  that  it  is  more 
probable  than  not  that  the  injury  came 
from  the  administration  of  DES. 

To  women  with  other  forms  of  cancer, 
the  compensation  of  the  DES  daughters, 
rather  than  seeming  a  great  triumph, 
may  appear  instead  a  failure  of  science 
and  society  to  establish  the  cause  of 
their  own  grievous  harm  and  to  provide 
compensation.  It  does  not  matter  that  for 
many  (perhaps  even  for  most),  there  is 
no  single  "cause,"  in  the  legal  sense  of 
the  word  as  employed  in  the  DES 
litigation,  but  rather  a  coincidence  of 
factors  from  genes  to  workplace 
environment,  from  health  care  to 
personal  habits.  What  matters  is  that 
redress  is  available  to  some,  while 
others  are  told  that  it  is  just  fate.  Yet.  as 
a  commentator  recently  pointed  out.  it  is 
nonsensical  to  rule  that  cancer  is  a 


matter  of  fate  only  insofar  as  its  cause  is 
unknown." 

Any  attempt  to  spread  some  risks  has 
the  danger  of  seeming  unfair  for  failing 
to  spread  all  risks.  Risks  in  the 
biomedical  sphere  have  posed  special 
problems  of  late  for  the  existing  means 
of  cost-allocation.  Although  partiality  is. 
thus,  always  a  danger,  there  may  be 
reasons  for  special  attention  to 
providing  compensation  for  research 
injuries.  While  one  must  take  care  not  to 
oversentimentalize  the  investigator- 
subject  relationship,  one  need  not  reject 
ligitimate  opportimities  to  support  its 
positive,  moral  attributes.  From  the 
perspective,  a  compensation  program 
based  on  human  need  rather  than  fault, 
and  enlisting  subjects  rather  than  as 
adversaries  in  a  courtroom  battle,  takes 
on  an  additional  social  meaning,  a 
meaning  specially  suited  to  the  nature  of 
the  investigator-subject  relationship  and 
their  joint  venture  into  the  unknown.  In 
this  respect,  a  program  for  nonfault 
compensation  diverges  sharply  from  the 
existing  medical  malpractice  framework, 
with  its  insidious  effects  on  the  doctor- 
patient  relationship. 

The  Commission  notes  that 
pohcyraakers  in  the  United  States  are 
not  alone  in  considering  this  problem.  In 
Sweden,  insurance  coverage  has  been 
available  since  1975  to  provide 
compensation  to  subjects  injured  as  a 
result  of  participation  in  biomedical 
research. "  Similarly,  accident  insurance 
has  been  available  at  the  University  of 
Leiden  (The  Netherlands)  since  1976  for 
medical  research  projects  determined  by 
the  Committee  on  Medical  Ethics  to 
warrant  such  coverage. "In  March  1978, 
a  Royal  Commission  (the  "Pearson 
Commission")  reported  to  the  British 
Parliament  its  recommendation  that 
"any  volunteer  for  medical  research  or 
clinical  trials  who  suffers  severe 
damage  as  a  result  should  have  a  cause 
of  action,  on  the  basis  of  strict  liability, 
against  the  authority  to  whom  he  has 
consented  to  make  himself  available."  " 
Finally,  in  1980,  a  Worid  Health 
Organization  working  group  to  develop 
international  guidelines  for  human 
experimentation  concluded  that  "natural 
justice  demands  that  every  subject 


'•Michael  Kinsley.  Fate  and  Lawsuits.  182  Th« 
New  RapubUc  20  [June  14,  1980|. 

"  Harry  BostriSm.  On  the  Compensation  for 
Injured  Research  Subjects  in  Sweden  (1960);  see 
Appendix  K  to  this  Report. 

'•  E.  L  Noach.  Materials  Concerning 
Compensation  of  Subjects  Injured  in  Research  at 
the  Llniversity  of  Leiden,  The  Nethelands  [1980);  see 
Appendix  L  to  this  Report. 

''Royal  Commission  on  Civil  Liability  and 
Compensation  for  Personal  Injury,  Report,  Her 
Majesty's  Stationery  Offlce,  London  [1978],  Vol.  1  at 
286. 
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participating  in  medical  research  should 
have  automatic  entitlement  to 
reasonable  and  expeditious 
compensation  for  any  injury  sustained 
as  a  result  of  participation.  "-'"Proposed 
guidelines  reflecting  that  conclusion  are 
under  consideration  by  the  World 
Health  Organization  and  the  Council  for 
International  Organizations  of  Medical 
Sciences. 

Research  Injuries  and  the  Larger  Social 
Context 

Concerns  about  compensaling  injured 
research  subjects  reflect  an  ambivalence 
in  individual  and  social  views  regarding 
research  and  risk.  On  the  one  hand. 
there  is  a  general  understanding  and 
acceptance  in  this  society  that  research 
is  a  social  good  which  provides  us  with 
beneficial  knowledge  and  techniques. 
On  the  other  hand,  investigations  by 
Executive  and  Congressional  bodies  and 
the  advent  of  public  regulations  fur 
protection  of  human  subjects  manifest 
the  increasingly  widespread  concern 
about  the  motives  of  researchers,  the 
consequences  of  research,  and  the  use 
of  human  beings  as  experimental 
objects. 

Compensation  of  injured  research 
subjects  is  but  one  of  several 
interrelated  social  responses  to  these 
tensions.  In  recent  decades,  much 
emphasis  has  been  placed  on  the 
informed  consent  of  research  subjects 
and  on  the  regulation,  and  limitation,  of 
risks  incurred  in  research. 
Compensation  provides  a  third  element, 
complementing  these  first  two  when 
injuries  occur  in  even  well-designed, 
carefully  conducted  research  on 
informed  and  consenting  subjects 
(These  themes  are  explored  more  fully 
in  the  next  chapter.) 

But  just  as  compensation  is  only  one 
facet  of  the  social,  ethical,  and  legal 
concerns  about  the  conduct  of  reserch 
with  human  subjects,  so  the  concern 
with  the  protection  of  human  subjects, 
in  turn,  has  been  generated  and 
responded  to  in  relationship  to  broader 
societal  concerns.  Human 
experimentation  has  both  reflected 
these  broader  concerns  and  helped  to 
foster  them.  This  linkage  is  particularly 
evident  with  respect  to  three  closely 
related  aspects  of  contemporary 
American  society.  First,  one  finds  today 
an  enhanced  concern  with  victims — real, 
imagined,  or  potential — of  all  kinds." 


Second,  there  is  a  new  awareness  of  the 
inequality  of  some  groups'  bargaining 
power. '"Third,  populist  doubt  and 
suspicion  about  "big"  and  "powerful 
institutions  such  as  government, 
medicine,  and  science  has  been  renewed 
and  extended  to  the  authoity  and  power 
vesti.d  in  "experts  '  of  all  kinds. ^-^ 

These  social  trends,  coupled  with  a 
new  assertiveness  by  members  of 
groups  who  have  suffered  from  unequal 
and  unfair  treatment  in  the  past  and 
who  now  insist  that  their  rights  be 
recognized,  have  forced  Americans  to 
reexamine,  and  to  act  upon,  their 
strind.irds  of  personal,  institutional,  and 
governmenta!  responsibilities.  The 
social  movements  of  recent  years  have 
clearly  had  an  impact  on  thinking  about 
the  rights  of  research  subjects;  they 
cause  one  to  rethink  the  treatment  of. 
and  responsibilities  toward,  members  of 
this  class  of  persons. 

Correlatively.  abuses  suffered  by  a 
few  research  subjects  have  themselves 
contributed  to  this  wider  social 
questioning  The  confluence  of  concerns 
with  \  ictims.  unequal  bargaining  power, 
and  powerful  institutions  is  strikingly 
illustrated  by  apprehensions  about  the 
ways  researchers  and  research 
agencies,  including  the  Federal 
government,  can  mislead,  exploit,  or 
injure  subjects  in  the  name  of  patient 
welfare,  scientific  progress,  or  public 
good.  To  the  earlier  reports  of  projects 
at  Willowbrook  and  Tuskegee  have 
recently  been  added  revelations  of  the 
experiments  with  psychotropic  drugs 
sponsored  by  the  CIA  and  the  Defense 
Departments  biological  warfare  testing 
accidents  at  the  Dugway  Proving 
Ground.-"  All  have  been  lightning  rods 
for  attracting  attention  to  problems  in 
governing  research  and  in  testing  human 
subjects  with  fairness  and  due  concern. 

The  research  injuries  with  which  this 
Report  IS  concerned  are  not  primarily 
those  that  result  from  unethical 
practices  on  the  part  of  investigators. 
Most  of  the  examples  receiving  current 


"lohn  F.  Dunne,  Proposed  Intcrnat!onal  Ethiinl 
Guidelines  for  Human  Experimenlaliun.  Xl\'th 
CIOMS  Round  Table  Conference.  Session  1 
(Medical  Ethics  and  Medical  Education).  Mexico 
Cily  (1980). 

'-'  See.  e.g..  Marshall  S.  Shape.  A  Nation  of  Guniea 
Pigs:  The  Unknown  Risks  of  Chemical  Technology, 
Free  Press.  New  York  (1979);  Proposed  .Amendmenls 
to  Title  28  of  the  U.S.  Code.  Hearings  on  Radiation 


Compensation  (S.  1483)  Before  the  Senate 

Cummittff  on  Labor  and  Human  Resources.  9rth 
Cong..  1st  Sess  (Oct  27.  1981):  Joe  Hudson  and  Burl 
Galaway  (eds),  Considering  the  Victtm.  Charles  C 

Thomas.  SpringPeld,  Mass  (1975). 

-'  See  Swazey  &  Clantz.  supra  note  6  at  10.  15 
use,  §  57a(hl.  1975  ,Magnuson-Moss  R'C 
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-•'  Loren  R  Graham.  Concerns  about  Science  and 
A/lt-nipts  to  Regulate  Inquiry  107  Daedalus  1  (1978). 

•'  Biomedical  and  Behavioral  Research:  Human- 
Use  E\perinwntolion  Programs  of  the  Department 
of  Defense  and  Central  Intelligence  Agency: 
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Public  Welfare  and  the  Subcommittee  on 
.Administrative  Practice  and  Procedure  of  the 
Senate  /udiciary  Committee,  94th  Congress.  1st 
Session  (1975). 


attention  are  actually  old  experiments, 
recently  come  to  light  or  the  subject  of 
contemporan,'  reexamination." The 
focus  of  this  Report  is  on  harms 
resulting  from  risks  of  relati\f-!>  a>\\ 
frequency  and  severity,  visited  un 
subjects  of  well-planned,  carefully 
conducted,  ethical  research.  It  must  be 
recognized,  however,  that  social 
attitudes  toward  the  compensation  of 
those  harmed  in  ethical  research  will  be 
colored  by  public  perception  of  the 
plight  of  those  injured  through  abuse. 
Risk  and  injury  are  common  to  both 
kinds  of  research,  and  these  will  likely 
be  the  chief  subject  of  moral  concern. 
The  centrality  of  risk  in  the  conduct  of 
research  is  testified  to  by  the 
development  of  a  new  lexicon — 
necessary  risk,  acceptable  risk,  risk 
acceptance,  danger-of-danger.  risk-of- 
risk,  uncertainty-of-uncertainty — and  in 
the  emergence  of  a  new  occupational 
category  of  institutional  "risk 
managers." 

The  Commission's  study  of 
compensation  for  research  injuries 
represents  an  attempt  to  explore  how 
much  inequality  and  risk  are  required  by 
the  research  enterprise,  and  to  examine 
the  justice  of  the  existing  distribution  of 
risks  (to  subjects)  and  benefits  (to  the 
wider  society).  In  the  course  of  this 
inquiry,  three  sets  of  issues  have  been 
identified;  they  set  the  framework  for 
this  Report. 

The  Basis  for  Public  Policy.  Existing 
data  reviewed  in  Chapter  Four  suggest 
that  the  number  of  research  injuries,  and 
particularly  of  uncared-for  injuries,  is 
not  large.  Further,  the  creation  of  a 
compensation  system  would  entail  both 
economic  costs  and  administrative 
burdens.  Thus,  the  creation  of  a 
compensation  program  is  potentially 
susceptible  to  attack  on  narrow  cost- 
benefit  grounds,  particularly  when 
viewed  against  other  social  programs 
and  priorities.  The  ultimate 
persuasiveness  of  this  attack  cannot, 
however,  be  determined  on  the  basis  of 
existing  data. 

On  the  other  hand,  commentators 
often  criticze  the  inability  of  our 
governmental  system  to  respond  to 
problems  in  advance  of  a  crisis  or  a 
catastrophe.  Scientific  research  entails 


^See.  e.g..  Jones,  supra  note  7;  Robert  Comer. 
John  W.  fVwell  and  Bert  V  A  Roling. /opo/i's 
Biological  Weapons:  1930- 1945.  3T  Bull,  of  the 
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turned  over  to  represenlalives  of  the  L'nited  States 
in  exchange  for  immunilv  from  Wc^rcr..^le^ 
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risks,  and  the  laws  of  probability  decree 
that  such  risks  will,  someday,  result  in 
harms.  Here  the  government  has  the 
opportunity  to  anticipate,  rather  than 
react  to,  headlines-in-the-making — 
headlines  which  may  breed  lasting 
public  mistrust  of  science,  further,  how 
the  government  responds  to  the  problem 
of  victims  of  research  injuries  will  both 
reflect  and  help  to  determine  the  kind  of 
society  we  wish  to  be,  and  to  become. 
Thus,  the  question  looms:  Is  policy  to  be 
determined  solely  by  cost-benefit 
calculations,  or  is  there  room  in  the 
policymaking  process  for  an  additional 
dimension  of  social  values  and 
responsibility? 

Sodal  Responsibility  and  Individual 
Consent  As  manifested  in  judicial 
opinions,  ethical  codes  and  Federal 
regulations,  this  coimtry  has  determined 
both  that  informed  consent  is  a 
prerequisite  to  participation  in 
biomedical  and  behavioral  research  and 
that  research  posing  unjustifiable  or 
otherwise  unacceptable  risks  may  not  go 
forward.  But  what  of  risks  which  cannot, 
or  ought  not.  be  avoided?  If  competent 
individuals  knowingly  consent  to  run  the 
risk  of  participation  in  research  without 
the  expectation  of  compensation  in  the 
event  of  injury,  ought  not  that  altruistic 
gift  be  respected?  Or  is  such  a  gift  more 
than  society  should  request  or  even 
accept?  Does  there  come  a  time  when  to 
rely  on  "informed  consent"  is  to  exploit 
the  goodness — or  the  weakne9»»-of 
those  who  deserve  society's  respect  and 
gratitude  instead? 

Administradva  Pracdcability  and  the 
Flight  of  the  Helpless.  A  compensation 
program  which  excludes  therapeutic 
research  (or  more  generally,  sick 
patients)  is  markedly  simpler  and  less 
costly  to  administer  than  a  more 
comprehensive  program.  Yet  it  is 
precisely  in  cases  of  therapeutic 
research  involving  sick  patients  that  the 
subjects  may  be  most  in  need  and  that 
the  quality  of  consent  given  is  most 
likely  to  diverge  from  the  ideal.  Three 
options  present  themselves: 

•  To  exclude  such  classes  of  research 
or  research  subjects  from  coverage 
entirely; 

•  To  Experiment  with  novel  methods 
of  determining  causation,  extent  of 
injury,  and  other  factors  in  a  fashion 
designed  to  reconcile  need, 
"deservingness,"  and  administrative 
feasibility;  or 

•  To  abandon  the  requirement  Unking 
the  injury  to  the  research  and  instead 
provide  medical  care  and  financial 
assistance  solely  on  the  basis  of  human 
need. 

Is  onr  society  prepared  to  accept  the 
notion  of  social  responsibility  embodied 
in  this  last  option — a  notion  consistent 


with  broadened  social  responsibility  not 
merely  for  research  injuries,  but  for  all 
the  vicissitudes  of  modem  life?  If  not, 
where  should  the  line  be  drawn? 

Fortunately,  the  Commission  was  not 
charged  with  resolving  these  large 
questions  in  the  abstract,  and  it  has  not 
sought  to  do  so.  Rather,  the  Commission 
has  grappled  with  these  themes  as  they 
apply  to  the  concrete  and  immediate 
issue  of  compensation  for  research 
injuries.  In  recognizing  that  some 
questions  are,  finally,  unanswerable,  the 
Commission  also  recognizes  that  in  a 
dynamic  society,  the  quest  for  perfect 
and  eternal  answers  may  invite 
paralysis. 

Chapter  2:  Historical  Perspective 

In  the  history  of  biomedical  ethics, 
discussion  of  compensation  for 
research-related  injuries  has  taken  place 
against  a  background  of  shifting 
emphasis  on  two  other  mechanisms  for 
the  protection  of  human  subjects: 
informed  consent  and  limitation  of  risks. 
In  the  period  immediately  following  the 
.Nuremburg  trials,  concern  focused 
primarily  on  the  need  for  voluntary, 
informed  consent  through  which 
potential  subjects  could  either  agree  or 
decline  to  accept  the  risks  inherent  in  a 
particular  research  activity.  It  was 
thought  that  a  research  institution  could 
discharge  its  obligations  to  research 
subjects  primarily  by  assuring  that  they 
were  fully  and  fairly  informed  of  the 
risks  involved.  Later  it  became  apparent 
that  informed  consent  was  not  always 
sufficient  protection;  subjects  had  been 
recruited  for  projects  that  seemed  (at 
least  to  outsiders)  to  have  entailed 
unreasonable  risks.  Therefore, 
procedures  were  adopted  by  the  Federal 
government  requiring  prior  review  of 
research  protocols  to  control  or  limit  the 
amount  of  risk  to  which  subjects  might 
be  exposed. 

This  chapter  describes  the 
development  of  arguments  for 
compensation  against  a  backdrop  of  the 
formal  implementation  of  other 
protective  mechanisms  for  informed 
consent  and  risk  limitation.  The 
complexity  of  the  relationships  among 
these  three  themes  (informed  consent, 
limitation  of  risk,  and  compensation) 
and  the  shifts  of  emphasis  over  time 
best  lend  thenMelves  to  analysis  through 
a  division  of  the  recent  past  into  two 
periods:  1945-1966,  and  1966  to  the 
present. 

Relianca  on  Codes  and  Consent  (1945-19e«) 

Outside  Encouragement  for  Self- 
Regulation.  In  the  wake  of  the 
Nuremberg  trials  of  Nazi  war  criminals 
after  World  War  11,  concern  about 
voluntary  informed  consent  was  the 


central  focus  of  biomedical  research 
ethics.  Because  of  the  horror  that 
greeted  revelations  about  the  abusive 
and  unethical  experiments  that  had 
been  performed  on  unconsenting 
prisoners  by  the  Nazi  physicians  on 
trial,  the  first  principal  of  the  Nuremberg 
Code  states  that  "(tjhe  voluntary 
consent  of  the  human  subject  is 
absolutely  essential"' 

Subsequent  codes  adopted  by 
individual  countries  and  medical 
associations  were  derivative  of  the 
Nuremberg  judgment.  They  too  placed 
primary  emphasis  on  assuring  that  the 
consent  of  research  subjects  is  truly 
voluntary  and  based  upon  a  full 
understanding  of  the  risks  involved.* 
Disclosure  of  the  risk  was  deemed  of 
primary  importance;  limitation  (if  any) 
on  the  amount  of  risk  that  might  be 
voluntarily  assumed  by  subjects  was 
secondary  and  generally  took  the  form 
of  exhortations  to  researchers  to  satisfy 
themselves  that  the  risks  of  the  research 
are  justified  by  the  anticipated  benefits 
(to  the  subject  or  to  general  knowledge) 
and  not  to  inflict  death  or  disabling 
injury.  These  limitations  derive  from 
principles  five  and  six  of  the  Nuremberg 
judgment  prohibiting  experiments 
"where  there  is  an  a  priori  reason  to 
believe  that  death  or  disabling  injury 
will  occur"  and  caution  that  risk  should 
never  exceed  "the  humaritarian 
importance  of  the  problem  to  be  solved 
by  the  experiment." 

Hence,  in  the  mid-1950s  when  the  first 
suggestions  for  provision  of 
compensation  for  injured  research 
subjects  appeared  in  print,  there  were 
no  regulations  or  review  procedures  to 
limit  the  risk  that  might  be  presented  in 
research.  In  fact,  Irving  Ladimer 
reported  in  1955  that  there  had  been  two 
recent  deaths  associated  with 
biomedical  research:  a  laboratory 
technician,  following  an  overdose  of  an 
experimental  drag,  and  a  prisoner, 
following  an  injection  of  hepatitis  virus.' 
Commenting  on  the  general  problem  of 
research-related  injuries,  Ladimer  noted 
that  "commerical  insurance  coverage 


'  United  State*  v.  Brandt.  2  Trioh  of  War 
Criminals  Before  the  Narefflberg  Military  Tribunals 
[The  Medical  Case]  181  [Military  Tribunal  L  1947]. 

'  See,  e.g.,  Principles  for  Those  in  Research  and 
Experimentation  adopted  by  the  General  Assembly 
of  the  World  Medical  Aasociation  in  1954:  Report  on 
Human  Experimentation,  Public  Health  Council  of 
the  Netherlands  (1955):  Ethical  and  Religious 
Directives  for  Catholic  Hospitals,  adopted  by  the 
Catholic  Hospital  Aisodatlon  of  the  United  States 
and  Canada  (ISSS];  Responsibility  in  Investigations 
on  Human  Subjects,  Medical  Research  Council. 
Great  Britain  (1963).  All  are  reprinted  in  Henry  K. 
Beecher,  Raiaarcb  and  die  Individual.  Little  Brown 
and  Co.,  (197Q]  Appeiulix  A. 

"  Irving  Ladimer.  Law  and  Medicine:  A 
Symposium.  3  J.  Pub.  L  467,  473  (1955). 
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and  provision  of  medical  care  for 
consequences  directly  related  to  the 
[research]  project  are  methods  observed 
by  responsible  organizations."  *  No 
references  or  examples  were  cited, 
however. 

In  an  unpublished  doctoral  thesis, 
Ladimer  subsequently  examined  the 
liability  to  which  research  investigators 
were  exposed  and  concluded  that  "a 
doctrine  of  liability  without  fault  may  be 
imposed  on  the  theory  of  a  social  cost  of 
medical  research,  resembling  the 
concepts  supporting  programs  such  as 
workmen's  compensation."  ^He  further 
observed  that  in  fashioning  a  remedy  for 
injured  subjects,  "public  attitude  as  well 
as  precedent  law  will  be  decisive."  ^ 

The  idea  of  providing  compensation 
fur  injured  research  subjects  was 
proposed  more  formally  in  a  1960  article 
in  the  Duke  Law  journal,  in  which 
Donald  P.  Dietrich  discussed  the 
possible  application  of  a  nonfauh 
compensation  scheme  to  subjectf.  of 
psychological  resea-rch.' Although  he 
acknowledged  that  measuring  the  hdiri 
and  establishing  the  amount  of  damages 
would  be  more  difficult  in  the  case  of 
psychological  injuries.  Dietrich  claimed 
(citing  a  half  dozen  articles  on  tort 
liability  for  psychic  injuries)  that  the 
difficulties  of  proof  would  not  be 
insurmountable.' 

A  problem  that  would  come  to  have 
more  significance  in  philosophic  debates 
on  the  subject  a  decade  later  also 
emerged  in  Dietrich's  article:  the  effect 
that  a  subject's  knowing  acceptance  of 
the  risk  should  have  on  the 
experimenter's  responsibility  to 
compensate  for  any  injuries.  Dietrich 
pointed  out  that  although  a  subject  may 
have  known  and  consented  to  what  the 
experimenter  intended  to  do.  still,  he 
may  not  have  fully  realized  the  risks 


'Id  al  509. 

Irving  Ladimer,  Legal  and  Ethical  Implications  of 
Medical  Reiearch  on  Human  Beings,  unpulilished 
di.ssertation  submitted  lo  the  Georgp  Washington 
'.'niversity  School  of  Law.  a!  153  (1958]  (on  flit-  in 
the  Law  School  Library). 

"Id  at  154. 

'Donald  P  Dietrirh,  l.pg'^^  fmplicolions  of 
f\',(  hchgical  Rfsearch  with  Human  Subjects  1960 
nUKE  L,  J  265-274. 

'Id.  at  273.  citing:  Smith.  Relation  of  Enmlinnf.  tc 
ln:\:ry  and  Disease:  Legal  Liability  for  /'svchu 
Slimali.  30  Va.  L.  Rev  193-252  (1944).  McNiece, 
Psychic  Injury  and  Tort  Liability  ir:  .\V;»  York  24 
St,  John's  L  Rev  1  (1949).  Smith,  Medical  Evidence 
in  Industrial  Injury  Coses  with  Special  Rrfpicnre  to 
Mewopsychiatirc  Claims,  in  Workmen  s 
Compensation  Problems,  167  U.S.  Department  of 
Labor  BulL  11.  49  (1953);  Smith  &  Bradford. 
^^pdicolegal  Aspects  of  Craniocerebral  Iniunes.  ]. 
Pub.  L  863  (1954);  Worden,  Some  Neglected  Aspects 
of  Injury.  Mental  Anguish  and  the  Concept  of 
Psychic  Damage,  3  ].  Pub.  L.  377  (1954):  Repoil  of 
the  New  York  Slate  Law  Revision  Commission. 
Study  Relating  to  Injurim  Resulting  from  Fright  or 
Shock,  Leg.  Doc.  No.  e5(E)  (1936). 


involved.  "Mere  knowledge  of  the  facts 
which  create  the  risk  of  harm  is  not 
enough  unless  there  is  a  true 
appreciation  of  the  nature  and  extent  of 
the  risk.  .  .  ." 'Dietrich's  skepticism 
regarding  potential  subjects'  ability  to 
appreciate  risks  foreshadowed  adoption 
of  other  protective  devices  based,  in 
part,  on  studies  that  provided  empirical 
verification  of  his  concern. '" 

After  analyzing  the  possible  theories 
and  probable  outcome  of  a  suit  for 
damages  that  might  be  brough'.  by 
someone  injured  as  a  result  of 
participating  in  psychological  research, 
Dietrich  then  described  the  broad 
outlines  of  a  nonfault  compensation 
scheme.  Because  his  discussion  so 
closely  resembles  subsequent 
discussions  appearing  o\er  the  next 
twenty  years,  it  is  vvoith  repeating  in  its 
entirety:  " 

Within  an  analytical  framework  such 
as  this.  then,  the  first  human 
experimentation  case  may  be  decided, 
and  a  hitherto  unaccounted-for  element 
of  the  true  cost  of  such  experimentation 
distributed.  Such  an  extension  of  the 
law,  however,  will  not  resolve  the 
dilemma  of  society's  needing  research 
while  at  the  same  time  requiring  due 
legal  protection  for  both  experimenter 
and  suljject. 

The  resolution  of  this  dilemma  can  be 
premised  upon  the  recognition  that 
society  is  m.ore  than  the  ultimate 
beneficiary  of  research;  through 
governmental  action,  society  is  the 
initiator  of  most  research.  This  condition 
alone,  it  would  seem,  should  justify  the 
following: 

(IJ  A  policy  of  liabihty  without  faii't 
should  be  evolved  for  harm  resulting 
from  psychological  experimentation. 

(2)  Where  the  government  undertakes 
or  participates  in  the  research  program, 
it  should  also  assume  the  burden  of 
making  injured  subjects  whole,  through 
treatment  and  rehabilitation  and  by  the 
payment  of  monetary  compensation. 

(3|  TTie  government  should  consider 
such  an  u.iderwriting  program  as  would 
be  required  to  assume  costs  to  subjects 
taking  part  in  private  research  programs 
conducted  under  modern,  controlled 
conditions. 

Among  (he  effects  of  such 
developments  on  the  whole  environment 
of  psychological  experimentation  would 


'Dietrich,  supra  note  7.  at  272. 

'"See.  eg.  Chaunce>  Starr  and  Chris  Whipple. 
Risiss  of  Risk  Decisinns.  208  Science  1114  (1980) 
Vincent  T.  Covello  and  Joshua  Menkes,  Issues  in 
Risk  .'inalysis.  paper  presented  al  A.^AS  mcetmji 
San  Francisco  (January  19801.  to  be  published  in 
AAAS  Symposium  Volume  Risk  in  the 
Technological  Society. 

"  Dietrich,  supra  note  7.  at  273-274.  original 
citations  omitted. 


be  compensation  of  the  injured  subject 
without  regard  to  the  doubtful  questions 
of  liability  and  proof  of  injury  thereby 
encouraging  the  part.cipation  of  a 
sufficient  number  of  subjects  of  varying 
levels  of  personality  integration. 

Further,  there  would  also  be  leg.il 
protection  for  the  experimenter  who  is 
part  of  an  approved  modern,  controlled 
research  program,  thus  encouraging 
research  conducted  on  high  planes  On 
the  other  hand,  experimenters  not  of  this 
class — those  who  are  not  assoctatrd 
with  approved  modern,  controlled 
research  programs — would  be  strictly 
liable  for  any  harm  which  results  from 
their  inducing  others  to  serve  as  subjects 
of  their  "research."  Admittedly,  the 
effect  may  be  to  discourage  to  some 
extent  research  which  is  not  specifically 
socially  sanctioned. 

Finally,  national  research  effort  in  this 
area  would  become  more  ordered  in  the 
sense  and  to  the  extent  that  the 
essentiality  of  each  research  program, 
as  balanced  against  the  program's  total 
cost,  would  be  the  basis  for  go-ahead 
decisions  by  agencies  having  in  view  the 
entire  research  picture. 

It  is  not  surprising  that  Dietrich, 
writing  at  a  time  when  there  were  few 
other  formal  controls  in  research,  saw  a 
compensation  program  not  merely  as  a 
means  of  redressing  injuries  but  also  of 
social  control  and  resource  allocation. 

Meanwhile,  requirements  for  informed 
consent  were  added  to  Federal  law  as 
part  of  the  1962  Kefauver-Harris 
amendments  to  the  Federal  Food,  Drug 
and  Cosmetic  Act."  The  legislation — 
passed  following  the  birth  of  a  number 
of  severely  defoimed  children  to  women 
who  had  taken  the  sedative  thalidomide 
during  pregnancy — was  intended  to 
increase  Federal  control  of  drug  testing 
in  general  and  to  require  that 
prescription  drugs  be  proven  effective, 
as  well  as  safe,  prior  to  marketing  "  As 
part  of  the  conditions  imposed  for 
testing  new  drugs.  Congress  required 
that  sponsors  of  such  investigations 
assure  that  they  would  (a)  inform  any 
human  beings  involved  in  the  tests  that 
the  drugs  were  being  used  for 
investigational  piirposes,  and  (b)  obtain 
the  consent  of  the  subjects  or  their 
representatives  (unless  it  is  infeasible  to 
do  so  or.  according  to  professional 
judgement,  contrary  to  the  best  interest 
of  a  particular  patient  subject)."  One 
apparent  result  of  the  Kefauver-Harris 
amendments  was  an  increase  in  the 
amount  of  research  with  human  subjects 


'   76  Stal  780  87th  Cong    2d  Sess  :  Oct  10.  1962. 
See  21  LI  S  C  i  355 
'*21  use   i  35Mi) 
"Id 
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conducted  in  this  country  and  abroad  to 
provide  the  data  needed  to  support  new- 
drug  applications. 

Emphasis  on  informed  consent 
culminated  in  the  Declaration  of 
Helsinki,  adopted  by  the  World  Medical 
Association  in  1964.  The  Declaration 
distinguished  (as  had  the  Medical 
Research  Council  of  Great  Britain,  a 
year  earlier)  between  "clinical  research 
combined  with  patient  care"  and 
"nontherapeutic  clinical  research."  For 
the  former,  the  Declaration  urged  that 
informed  consent  be  obtained  "if  at  all 
possible,  consistent  with  patient 
psychology."  For  nontherapeutic 
research,  consent  of  the  subject  was 
urged  in  all  cases  with  the  exception 
that  if  the  subject  was  legally 
incompetent,  consent  of  a  legal  guardian 
should  be  procured.  The  Declaration 
also  established  the  basic  principle  that 
the  inherent  risks  of  research  should  be 
"in  proportion  to"  the  anticipated 
benefits  to  the  subject  or  to  others. 

Apparent  Problems  in  a  Mighty 
Enterprise.  Between  1945  and  1965,  the 
annual  research  expenditures  of  the 
National  Institutes  of  Health  had 
increased  many  hundredfold  from 
$701,800  to  $436,600,000.  '*  This  was  a 
reflection  of  vast  public  support  of 
biomedical  and  behavioral  research  in 
the  aftermath  of  World  War  II  based 
upon  an  appreciation  of  the  benefits  to 
be  derived  from  scientific  progress. 

Throughout  this  period,  great  attention 
was  also  paid  to  the  ethical  issues 
surrounding  the  conduct  of  research 
with  human  subjects,  la  1960,  the  Law- 
Medicine  Institute  of  Boston  University 
received  a  large  grant  from  the  Public 
Health  Service  to  investigate  the  legal 
and  ethical  aspects  of  research  with 
human  subjects.  '*  In  1963,  the  Institute 
published  a  major  anthology  on  Clinical 
Investigation  in  Medicine:  Legal  Ethical 
and  Moral  Aspects.  Although  major 
emphasis  continued  to  be  on  problems 
of  informed  consent,  suggestions  for 
"group  consideration"  or  prior  review  of 
research  began  to  appear  as  well." 

Experience  during  the  period  1955-65 
moved  the  discussion  from  an  academic 
to  a  public  arena  as  it  became  apparent 
that  some  research  subjects  were  truly 
being  exposed  to  risk  for  the  benefit  of 
others.  In  some  cases,  the  subjects 
assumed  the  risks  unknowingly;  in  other 
cases,  although  the  subjects  may  have 
consented,  it  was  questionable  whether 


they  should  have  been  asked — or 
permitted — to  do  so.  Although  such 
cases  were  few,  compared  to  the 
amount  of  clearly  acceptable  research 
being  conducted,  the  publicity  attending 
questionable  cases  heightened  public 
awareness  and  conce.rn. 

One  of  the  first  incidents  to  alarm  the 
general  public  took  place  at  the  Jewish 
Chronic  Disease  Hospital  in  Brooklyn, 
N.Y.  The  widely  publicized  case 
involved  two  physician-investigators 
who  injected  cultured  cancer  cells  into 
debilitated,  elderly  patients  under  their 
care,  without  informing  the  patients  or 
gaining  their  consent.  The  research  was 
funded,  in  part,  by  the  Public  Health 
Service. "In  1965,  after  a  series  of 
hearings  and  recommendations  of  the 
appropriate  grievance  committees,  the 
New  York  Board  on  Medical  Licensure 
and  Discipline  accepted  a  determination 
of  the  Medical  Grievance  Committee 
that  the  two  principal  investigators  had 
been  "guilty  of  fraud  or  deceit  in  the 
practice  of  medicine  and  of 
unprofessional  conduct." "Both 
physicians  were  placed  on  one  year's 
probation,  but  the  recommended 
suspension  of  their  licenses  to  practice 
medicine  was  stayed." 

In  1966,  Dr.  Henry  K.  Beecher  of  the 
Harvard  Medical  School  published  a 
landmark  article  in  the  New  England 
Journal  of  Medicine  describing  a 
number  of  research  projects  he  viewed 
as  unethical  largely  because  of  the  risks 
to  which  the  subjects  had  been 
exposed."  Some  of  the  experiments  he 
described  involved  withholding 
treatment  from  control  groups  without 
their  knowledge  or  consent.  Others, 
however,  involved  the  use  of  medical  or 
surgical  procedures  of  considerable  risk 
(cardiac  catheterization,  liver  biopsy] 
for  research  purposes.  In  one  case, 
reported  Beecher,  an  investigator  had 
transplanted  a  melanoma  (cancerous 
tumor)  from  a  dying  patient  to  her 
mother,  although  the  tumor  was  excised 
shortly  thereafter,  the  mother  died  a 
little  over  a  year  later  from  diffuse 
melanoma  that  had  spread  from  the 
small  piece  of  transplanted  tumor." 

Beecher's  article  drew  national 
attention  both  because  it  appeared  in 
the  prestigious  New  England  Journal 
and  because  it  was  written  by  a  highly 
respected  physician.  Moreover,  the 
examples  were  drawn  from  reports 


"Data  supplied  by  Dr.  |ohn  Sherman,  of  .MH, 
reported  by  Henry  K.  Beecher  m  Ethics  and  Clinical 
Research.  Z!\  New  Eng.  j.  Med.  1354.  1355  (1966). 

"Irving  Ladimer  and  Roger  W.  Newman  (edg). 
ClUcal  lavealisatioiH  in  Mwfldne:  Ugal,  Ethical 
and  Mofal  AapacU,  Law-Medicine  Research 
Institute.  Boston  University  (1963)  at  iv. 

"/<y.  at2(»-Zia 


"  lay  Kat2,  with  the  assistance  of  AAJ.  Capron 
and  E.S  Glass.  Experimentation  with  Human 
Being*.  Russell  Sage  Foundation.  .New  York  [1972) 
at  19. 

Vd:  at  63. 

"  Henry  K.  Beecher.  Ethics  and  Clinical 
Research.  274  New  Eng.  \.  Med.  1354  (1966). 
"  Id.  at  1359. 


published  in  a  leading  (unnamed) 
biomedical  journal."  Noting  that 
Englishman  M.  H.  Pappworth  was  then 
in  the  process  of  assembling  over  500 
papers  based  upon  unethical 
experiments,  Beecher  concluded  that 
"unethical  or  questionably  ethical 
procedures  are  not  uncommon."  ^*  In  his 
introduction  to  the  article,  he  had  said.^ 

I  believe  the  type  of  activities  to  be 
mentioned  will  do  great  harm  to  medicine 
unless  soon  corrected.  It  will  certainly  be 
charged  that  any  mention  of  these  matters 
does  a  disservice  to  medicine,  but  not  one  so 
great,  I  believe,  as  a  continuation  of  the 
practices  to  be  cited. 

An  ethical  approach  to  research  with 
human  beings  required,  in  Beecher's 
view,  that  "the  gain  anticipated  from  an 
experiment  must  be  commensurate  with 
the  risk  involved.  An  experiment  is 
ethical  or  not  at  its  inception."** He 
concluded  that  assuring  this  ethical 
approach  rests  primarily  upon  two 
factors:  informed  consent  of  the  subject, 
and  "the  presence  of  an  intelligent, 
informed,  conscientious,  compassionate, 
responsible  investigator."  " 

A  year  later,  Pappworth  published 
Human  Guinea  Pigs,  a  detailed 
recitation  of  experiments  reported  in 
reputable  journals  in  which  subjects 
were  exposed  to  a  variety  of  risky 
procedures  not  intended  to  benefit 
them. "In  chapter  after  chapter,  he 
described  the  insertion  of  catheters  and 
biopsy  needles  into  important  organs  of 
the  body  (bladder,  kidney,  heart,  liver) 
and  resulting  meningitis,  shock,  liver 
damage  and  cardiac  arrest.  The  subjects 
of  these  procedures  were  newborns, 
infants  and  children  (both  healthy  and 
diseased),  pregnant  women,  prisoners, 
patients  undergoing  surgery,  the 
mentally  disabled,  the  aged,  the 
critically  ill,  and  the  dying. 

The  published  articles  revealed  little 
concern  on  the  part  of  investigators  for 
their  subjects.  One  reported  on  a 
research  project  that  involved  leaving  a 
catheter  in  the  liver  of  subjects  for 
periods  ranging  from  two  to  nineteen 
days; 

The  authors  somewhat  surprisingly  record 
that  "There  were  no  serious  complications. 
Several  unexpected  findings  were 
encountered!"  They  mention,  however,  that  in 
three  patients  the  needle  accidenlly  pierced 
the  bowel:  in  two  instances  it  punctured  a 
main  artery;  another  patient  had  his  gall 


"  Id.  at  1355. 
"Id 

"  Id.  at  1354. 
"Id.  at  1360. 
"Id 

"M.  H.  Pappworth,  Human  Guinea  Pigs,  Beacon 
Press.  Boston  (1967). 
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bladder  punctured:  one  patient  had  ismcope 
(shock);  and  three  had  large  haemorrhages.*' 

Pappworth  concluded  that  "the 
voluntary  system  of  safeguarding 
patients'  rights  had  failed  and  new 
legislative  procedures  are  absolutely 
necessary."  '"He  recommended  prior 
review  of  all  proposed  research  by 
Medical  Research  Committees  and,  in 
the  case  of  research  sanctioned  by  those 
committees,  compulsory  reporting  of:  the 
purpose  of  the  research,  the  initial 
condition  of  the  subjects,  evidence  of 
free  and  comprehending  consent, 
outcome  of  the  experiment  (including  an 
account  of  any  injury  or  accident), 
"mention  of  all  and  every  complication, 
even  if  considered  minor,"  and 
confirmation  that  the  coroner  was 
notified  in  the  case  of  any  death 
resulting  directly  or  indirectly  from  the 
experiment.^' 

Prior  Review  and  Limitations  on  Risk  (1966- 
Present) 

In  1966,  the  Surgeon  General  of  the 
United  States  directed  that  all  research 
proposals  submitted  for  financial 
support  from  the  Public  Health  Service 
must  undergo  prior  review  by  an 
investigator's  institutiooal  associates  "to 
assure  an  independent  determination  of 
the  protection  of  the  rights  and  welfare 
of  the  individual  or  individuals  involved, 
of  the  appropriateness  of  the  methods 
used  to  secure  informed  consent,  and  of 
the  risks  and  potential  medical  benefits 
of  the  investigation."  "  Prior  review  of 
research  by  a  medical  committee 
composed  of  medical  staff  had  been  an 
established  procedure  in  the  United 
States  at  the  Clinical  Center  of  the 
National  Institutes  of  Health  since  its 
opening  in  1953.** 

In  April,  1971,  another  controversial 
research  project  received  major  public 
attention  when  the  British  medical 
journal.  Lancet,  published  a  sharp 
criticism  of  experiments  which  involved 
injecting  hepatitis  virus  into  mentally 
retarded  children  at  the  Willowbrook 
State  School  in  New  York.**  The 
investigators  justified  their  research  by 
reference  to  the  circumstances  of  their 
subjects: 

(1)  They  were  bound  to  be  exposed  to 
the  same  strains  under  the  natural 
conditions  existing  in  the  institutions;  (2) 
they  would  be  admitted  to  a  special. 


"Id.  at  70. 

"W.  at  200. 

'"  Id  at  209-210. 

"  Surgeon  General,  Memo  to  Heads  of 
Institutions  Conducting  Research  with  Public 
Health  Service  Grants  (February  8. 1966). 

"Stuart  M.  Sessomi.  Guiding  Principles  In 
Medical  Research  Involving  Humana.  National 
Institutes  of  Health.  SX  HoapitaU  44  (19S8). 

"  Stephen  Coldby,  Experiments  at  the 
Willowbrook  State  School.  1  Uncal  74S  (1971). 


well-equipped  and  well-staffed  unit 
where  they  would  be  isolated  from 
exposure  to  other  infectious  diseases 
which  were  prevalent  in  the  institution 
.  .  .;  (3)  they  were  likely  to  have  a 
subclinical  infection  followed  by 
immunity  to  the  particular  hepatitis 
virus:  and  (4)  only  children  with  parents 
who  gave  informed  consent  would  be 
included.** 

The  Willowbrook  studies  had  been 
extensively  criticized  by  theologian  Paul 
Ramsey,  in  1970.  for  exposing 
institutionalized  children  to  unknown 
and  imjustified  risks.'*  Others  now 
quickly  joined  in  the  debate.*' 

At  the  same  time  that  attention  was 
being  focused  on  the  need  to  limit  the 
risks  to  which  subjects  might  be 
exposed,  some  authors  continued  to 
press  for  a  nonfault  compensation 
program  for  injured  research  subjects, 
either  as  a  mechanism  for  controlling 
risks  or  as  a  matter  of  societal 
obligation.'* 

In  a  1967  article  in  {\\e  Journal  oHhe 
American  Medical  Association.  Richard 
Bergan  proposed  that  injuries  arising 
from  participation  in  clinical  research  be 
included  in  malpractice  insurance 
coverage  already  held  by  sponsoring 
institutions. "He  viewed  such  coverage 
as  the  "ideal  solution"  to  the  problem 
because  the  sponsoring  organizations 
would  be  able  to  provide  insurance  for 
physicians  working  under  their  auspices 
at  less  cost  than  if  the  physicians  were 
to  purchase  the  insurance  individually; 
moreover,  paying  for  such  coverage  is 
an  "appropriate  cost  for  the  sponsoring 
institution  to  pay."" 


"  Saul  Krugman.  Experiments  at  the  Willowbrook 
State  School.  1  Lancet  966.  987  11971). 

^Paul  Ramsey.  The  Patient  aa  Peraoa.  Yale 
University  Press.  New  Haven.  Conn.  (1970|  at  47-55, 

"  Proceedings  of  the  Synposium  on  Ethical  Issuei 
in  Human  Experimentation:  the  Case  of 
Willowbrook  State  HospiUl  (May  4.  197Z). 
Published  by  the  Urtwn  Health  Affairs  Program. 
New  Yori  University  Medical  Center. 

"The  call  for  compensation  had  begun  agnin 
shortly  before  the  dramatic  events  of  1966. 

ISjince  the  benefits  of  research  redound  to 
society.  BOdety  shoud  accept  the  responsibility  for 
assuring  that  the  investigator  v^o  proceeds  with 
care  and  caution  should  not  be  inhibited  in  his 
research  because  of  any  inherent  hazard.  Ukewise. 
the  partner-subject — the  "clinical  material"  for  the 
investigator — should  not  be  placed  at  disadvantage. 
if  injury  should  result  direclty  from  his  participation. 
The  cost  of  protection  should  therefore  be 
considered  a  proper  charge  to  the  business  of  doing 
research,  to  be  assumed  by  the  sponsor,  in  much  the 
same  way  as  other  administrative  costs  are  borne 
by  government  or  industry  In  production  and 
service  operation. 

Irving  Ladimer.  Clinical  Research  Insurance 
(editorial).  16  |.  OinMl.  Di*.,  1229.  1233  (1963). 

"Richard  P.  Bergan.  Insumace  Coverage  for 
Clinical  Investigation.  201  J.A.M.A.  305-306  (1987) 

"Id 


Several  months  later,  Delford  L 
Stickel.  M.D.,  approached  the  matter 
from  the  perspective  of  a  physician 
interested  in  organ  transplanation  but 

also  concerned  about  normal  volunteers 
in  biomedical  research.  Writing  in  Law 
cr.d  Contemporary  Problems.  Stickel 
adopted  and  forcefully  supported 
Bergen's  suggestions,  recommending 
that  the  insurance  be  of  a  nonfault 
variety  and  adding  two  observations:  (1) 
that  the  premiums  set  for  the  insurance 
coverage  "would  provide  useful  checks 
on  overly  dangerous  research"  and  (2) 
that  regulations  or  legislation 
establishing  a  duty  to  provide  such 
insurance  might  be  necessan,'.*' 

The  arguments  in  favor  of  a 
compensation  mechanism  as  a  means  to 
control  research  were  elaborated  but 
ultimately  doubted  bv  Yale  Law 
Professor  Guido  Calabrfsi.'- Writing  is  a 
special  issue  of  Daedalus  in  1969, 
devoted  to  "Ethical  Aspects  of 
Experimentation  with  Human  Subjects," 
Calabresi  exa.mmed  issues  of  risk-taking 
and  methods  for  protecting  human  lives 
through  indirect  controls  such  as  those 
operating  in  accident  law.  His  support 
for  a  s>  stem  of  compensation  rested  on 
the  perceived  need  to  impose  better 
controls  on  the  research  enterprise. 
Calabresi  argued  that  having  to 
compensate  for  research  injuries  would 
stimulate  better  analysis  of  the  possible 
risks  and  benefits  of  a  given  research    . 
proposal.  He  saw  the  indemnification  of 
iniured  subjects  as  a  secondary, 
although  desirable,  result.** 

in  the  end,  however.  Calabresi 
concluded  that  he  did  not  beheve  a 
compensation  fund  would  be  the  best 
method  of  conlrollmg  the  research 
enterprise;  instead,  he  recommended 
review  committees  at  the  research 
institution  (with  diversity  of 
membership  as  subsequently  required 
by  HEW).  His  discussion  of  a 
compensation  fund,  he  emphasized,  was 
"primarily  to  mdicate  that  very  little 
work  has  gone  into  the  search  for 
complex  control  devices  that  would 
balance  present  against  future  lives  and 
still  put  no  one  in  the  position  of  clearly 
deciding  against  individual  Uves." 

Complex  control  devices  in  the  form 
of  local  review  committees  were,  even 
then,  being  developed  by  HEW  (now 
HHS),  and  were  soon  to  be 


*'  Delford  L  SticVel,  Oryan  Transpianaiion  in 
Medical  and  Legal  Perspecu  vet.  32  La  w  and 
Cootomporary  Probiama  S7S.  SOB  n.  32  (1967). 

"Cuido  Calabresi.  Reflections  or  Medical 
E\perimentatiot)  in  Humans,  in  Expariroaotatioo 
With  Human  Sub^acts  led.  by  Paul  Freund).  George 
Braiiller,  New  Yorti  (1970) 

"Id.  al  395 

"/d  at  398-399 


implemented.  The  development  of 
DHEW  policy  for  protection  of  human 
subjects  and  its  conversion  to  Federal 
regiilation  is  part  of  the  final  phase  of 
this  story. 

Strengthening  Regulations.  The 
decade  of  the  1970s  was  one  of 
extraordinary  Federal  activity  in  the 
review  and  regulation  of  research  ethics, 
both  in  Congress  and  in  the 
administrative  agencies. 

In  response  to  rising  concern  about 
the  need  to  protect  human  subjects,  the 
PubUc  Health  Service  in  1971  extended 
the  1966  Surgeon  General's 
memorandum  into  a  formal  Institutional 
Guide  to  DHEW  Policy  on  Protection  of 
Human  Subjects  to  explain  HEW's  grant 
administration  poUcy.  It  contained  an 
important  modification  of  the  Surgeon 
General's  requirement  that  research 
supported  by  HEW  grants  and  contracts 
undergo  "peer  review"  at  the 
investigator's  institution." 

The  committee  must  be  composed  of 
sufficient  members  with  varying  backgrounds 
to  assure  complete  and  adequate  review  of 
projects  ...  No  member  of  an  institutional 
committee  shall  be  involved  in  either  the 
initial  or  continuing  review  of  an  activity  in 
which  he  has  a  professional 
responsibility  *  •  •  The  committee  should 
be  able  to  determine  acceptability  of  the 
proposal  in  terms  of  institutional 
commitments  and  regulations,  applicable 
law,  standards  of  professional  conduct  and 
practice,  and  community  attitudes. 

Similar  review  requirements  had 
already  been  incorporated  in  FDA 
regulations  governing  investigational 
new  drug  studies.** The  HEW  policy 
explicitly  required  that  the  risks  of  any 
research  project  be  justified  either  by 
the  potential  benefits  to  the  subjects  or 
by  the  importance  of  the  knowledge  to 
be  gained,  and  cautioned  review 
committees  to  "be  alert  to  the  possibility 
that  investigators,  program  directors,  or 
contractors  may,  quite  unintentionally, 
introduce  unnecessary  or  unacceptable 
hazards,  or  fail  to  provide  adequate 
safeguards."  "  Committees  were  also 
advised  to  determine  that  proper 
precautions  would  be  taken  to  deal  with 
emergencies  that  might  develop  and,  of 
course,  to  assure  that  the  informed 
consent  of  subjects  would  be  obtained 
by  adequate  and  appropriate  methods.** 

The  Institutional  Guide  to  DHEW 
Policy  was  issued  in  December  of  1971. 
Several  months  later,  lay  Katz's 
substantial  casebook.  Experimentation 


with  Human  Beings,  was  published.**  It 
presented  the  most  complete  collection 
of  materials  on  this  subject  ever 
compiled,  together  with  commentary 
and  provocative  questions  about  the 
proper  allocation  of  authority  and 
responsibility  for  protecting  human 
subjects  among  those  who  conduct 
research,  those  who  fund  it,  those  who 
review  it,  those  who  run  the  research 
institutions,  the  Federal  government, 
professional  societies,  and  the  subjects 
themselves  or  {in  some  cases)  their 
parents  or  legal  guardians. 

Coincident  with  the  renewed 
regulatory  and  scholarly  interest,  an 
instance  of  unethical  experimentation 
again  became  front-page  news  through 
articles  describing  a  Public  Health 
Service  study  in  which  black  males  in 
Tuskegee,  Alabama,  suffering  from 
syphilis  had — by  study  design — gone 
untreated  for  forty  years."*  Although  the 
study  had  been  initiated  in  1932,  it  had 
continued  long  after  penicillin  was 
demonstrated  to  be  an  effective 
treatment  for  the  disease.  Moreover,  a 
review  conunittee  (composed  of 
physicians  and  PHS  staff)  had  reviewed 
the  project  in  1969  and  decided  that  the 
study  should  be  continued."  In  1972, 
after  the  research  program  was  revealed 
in  the  national  press,  the  Assistant 
Secretary  for  Health  and  Scientific 
Affairs  (HEW)  established  an  ad  hoc 
panel  to  examine  the  Tuskegee  Syphilis 
Study  in  particular  and  HEW  policies 
and  procedures  for  the  protection  of 
human  subjects  in  general. 

The  final  report  of  the  advisory  panel 
contained  disturbing  conclusions 
regarding  excessive  risk  to  subjects  and 
lack  of  consent,  as  well  as 
recommendations  for  improvement. 
Specifically,  the  panel  concluded  that 
the  Tuskegee  Syphilis  Study  was 
"ethically  unjustified  at  its  inception  in 
1932"  because  no  provisions  were  made 
for  informing  the  subjects  about  their 
participation  or  for  obtaining  their 
consent,  and  that  "its  results  are 
disproportionately  meager  compared 
with  known  risks  to  human  subjects 
involved."  "The  panel  fxirther 
concluded  that  the  study  should  have 
been  terminated  and  the  participants 
treated  "especially  as  of  1953  when 
penicillin  became  generally  available"  " 


"U.S.  Department  of  Health.  Education  and 
Wellare.  The  IiwtHuiiaaal  Gukla  to  DHEW  PoUcy 
oo  Pratocttoa  of  Hmnan  Sab)M:t*,  DHEW 
PubHcatkn  No.  (NIHl  72-102.  U.S.  Government 
Printing  Offica.  Waihington  11971)  at  4. 

"U.,  dting  n  CFR 130. 

"W..at8. 

*  Id.  »t  5-7.  I 


<■  |ay  Katz.  with  assistance  of  A.  M.  Capron  and 
E.  S.  Glasi.  Exparimentatlon  with  Human  Beings, 
Ruasell  Sage  Foundation,  New  York  (1972). 

••Fred  Gray,  Statement  before  Subcommittee  on 
Health.  Committee  on  Labor  and  Public  Welfare, 
US.  Senate.  March  8. 1973.  at  1034. 

"Tuskegee  Syphilis  Study  Ad  Hoc  Advisory 
Panel.  Final  Report.  U.S.  Department  of  Health. 
Education,  and  Welfare.  Waghmgton  (1973)  at  1»- 
11. 

»»W.  at7-B. 

"W.  atU. 


and  finally,  that  the  Public  Health 
Service  should  terminate  the  study  . 
immediately  and  arrange  for  the 
immediate  treatment  of  surviving 
participants." 

The  panel  praised  the  existing  HEW 
review  committee  system  but  expressed 
concern  about  the  dominance  of 
biomedical  professionals  in  the 
regulatory  process,  the  vagueness  of  the 
guidelines,  "critical  loopholes"  in  the 
consent  procedures,  insufficient 
attention  to  vulnerable  subject 
populations,  neglect  of  the  requirements 
for  continuing  review,  and  absence  of 
effective  enforcement  procedures.** 
Moreover,  the  panel  noted:  ** 

No  pohcy  for  the  compensation  of  research 
subjects  harmed  as  a  consequence  of  their 
participation  in  research  has  been 
formulated,  despite  the  fact  that  no  matter 
how  careful  investigators  may  be, 
unavoidable  injury  to  a  few  is  the  price 
society  must  pay  for  the  privilege  of  engaging 
in  research  which  ultimately  benefits  the 
many.  Remitting  injured  subjects  to  the 
uncertainties  of  the  law  court  is  not  a 
solution. 

The  panel  recommended  (among  other 
things)  the  development  of  a  "  'no  fault' 
clinical  research  insurance  plan  to 
assure  compensation  for  subjects 
harmed  as  a  result  of  their  participation 
in  research."  " 

From  February  through  July,  1973,  the 
Subcommittee  on  Health  of  the  Senate 
Committee  on  Labor  and  Public  Welfare, 
chaired  by  Senator  Edward  Kennedy, 
held  a  series  of  hearings  on  human 
experimentation.  Testimony  was 
received  regarding  a  number  of 
incidents  (including  Willowbrook  and 
Tuskegee)  that  had  heightened  public 
concern  about  research  with  human 
subjects.  Bernard  Barber  reported  on  a 
sociological  study  of  biomedical 
research  institutions  which  showed  that 
the  ethical  sensitivity  of  principal 
investigators  was  far  from  adequate  and 
that  prior  review  of  experiments  was  far 
from  universal.  Dr.  Katz  repeated  the 
criticisms  and  recommendations  of  the 
advisory  panel's  report  on  the  Tuskegee 
Syphilis  Study  and  raised  questions  of 
administration  and  authority  highlighted 
in  his  casebook.**  His  colleague, 
Alexander  M.  Capron,  raised  similar 
concerns  and  specifically  suggested  an 
indemnification  program  for  all  research 
subjects  "to  cover  all  consequences  of 


"W.  atl8-lft 

"W.  at23. 

"W 

"W.  at  23-24. 

"  Hearings  before  the  Subcommittee  on  Health  of 
the  Committee  on  Labor  and  Public  Welfare.  United 
States  Senate.  Quality  of  Health  Care-Human 
Experimentation,  Part  3,  March  7-8, 1973  at  1049. 
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their  participation,  including  those 
arising  unforeseeably  and  without 
negligence."  " 

As  a  result  of  the  hearings,  Congress 
included  provisions  on  the  protection  of 
human  subjects  in  the  National 
Research  Act,  adopted  in  1974.  The  Act 
not  only  directed  the  Secretary  of  HEW 
to  require  establishment  of  Institutional 
Review  Boards  [ERBs]  at  all  grantee 
institutions,  it  also  created  the  National 
Commission  for  the  Protection  of  Human 
Subjects  of  Biomedical  and  Behavioral 
Research.  The  Commission  was  charged 
with  investigating  and  reporting  to  the 
President,  the  Congress,  and  the 
Secretary,  HEW,  on  may  aspects  of 
research  with  human  subjects.*" 

At  the  same  time  that  Congress  was 
creating  the  National  Commission,  HEW 
was  in  the  process  of  converting  its 
grants  administration  policy  to  fo.Tnal 
regulations  governing  the  conduct  of 
research  with  human  subjects.  Proposed 
regulations  were  published  in  1973,*' 
and  final  rules  were  issued  in  1974."  For 
the  most  part,  the  regulations  codified 
the  policies  set  forth  in  the  Institutional 
Guide.  One  important  change,  however. 
was  in  the  applicability  of  the 
regulations.  Under  the  old  HEW  policy, 
local  committee  review  was  required 
only  for  research  involving  risk  to 
human  subjects;  whether  or  not  the 
proposed  research  presented  any  risk 
was  a  matter  determined  by  the 
principal  investigator.  Under  tne  new 
regulations,  all  research  involving 
human  subjects  had  to  undergo  review 
by  a  local  institutional  Review  Board 
(IRB),  and  it  was  the  IRB  that 
determined  whether  or  not  risk  was 
involved,  and  what  the  consent 
requirements  should  be. 

Throughout  the  early  1970s,  a  number 
of  other  Federal  agencies  adopted  the 
HEW  pohcies  and  procedures  for  the 
protection  of  human  subjects.  By  1977,  a 
review  conducted  by  the  staff  of  the 
National  Commission  revealed  that  of 
the  20  separate  Federal  entities  (other 
than  HEW)  that  conduct  or  support 
research  with  human  subjects,  19  had 
formal  policies  or  regulations  governing 
such  research.  Of  those,  17  adopted  the 
HEW  standards  and  procedures  to  a 
substantial  degree.** 


"Id.  at  849. 

"Pub.  L  No.  93-348,  88  StaL  342  11974),  An  early 
version  of  the  bill  contained  a  provision  that  the 
Commission  "develop  a  mechanism  for  the 
compensation  of  individuals  and  their  families  for 
mjuries  or  death  proximately  caused  by  the 
participation  of  such  individuals  in  a  biomedical  or 
behavioral  research  program."  (S.  2072,  93rd  Cong.. 
1st  Sess..  lune  26, 1973). 

•■  38  Padonl  Ragiater  27882  (Oct.  9. 1973). 

"  39  Fadwal  Raglstar  18914  (May  30. 1974). 

**  National  Commisaion  for  the  Protection  of 
Human  Subjects.  Rapoit  and  RecommendatioaK 


Continuing  Reservations.  Despite  all 
the  improvements  in  regulating  the 
conduct  of  research,  however,  concern 
persisted.  No  matter  how  well  a  project 
IS  reviewed,  no  matter  how  carefully  it 
is  conducted,  a  chance  always  remains 
that  someone  might  be  injured.  If  that 
should  occur,  there  was  still  no 
mechanism  to  provide  compensation. 

Beginning  in  1970,  the  National 
Institutes  of  Health  (N'lH)  submitted  a 
series  of  compensation  proposals  to  the 
Secretary,  HEW,**  Each  of  the  three 
pnigrams  proposed  would  have 
provided  compensation  (withoiit  proof 
of  negligence)  for  subjects  injured  as  a 
result  cf  participation  in  research 
activities  supported  in  whole  or  in  part 
by  Federal  funds.  All  three,  bowe, er, 
failed  to  gain  Departmental  biicking, 
reportedly  because  of  one  or  more  of  the 
following  reasons 

(1)  The  social  and  f.sca!  implications 
of  the  proposals  had  not  been  assessed; 

(2)  Alternatives  to  a  Federally 
administered  program  had  not  been 
explored:  and 

(3)  The  problem  was  not  adequately 
defined.** 

7  he  next  step  was  taken  by  the  HEW 
Mt'dicai  Malpractice  Commission  which 
forwarded  its  report  to  Secretary  Elliot 
Richardson  m  January  19''3.  Although  it 
had  not  been  charged  with  the 
responsibility  of  re\newing  human 
research,  the  Malpractice  Commission 
included  in  its  report  recommendation 
that  "whenever  a  grant  or  other  funding 
!S  provided  by  the  Federal  government 
for  medical  research  involving  human 
subjects,  the  grant  should  include  a  simi 
sufficient  to  provide  either  insurance  or 
a  self  insurance  fund  in  order  to  provide 
compensation  to  any  human  subject 
vk  ho  may  be  injured  m  the  course  of  the 
research."  **'The  Commission  added 
that  the  same  should  apply  to  research 
that  the  Federal  government  itself 
conducts  and  to  research  conducted 
the  private  sector,"" 

In  September  1974,  prompted  by  a 
request  by  HEW  Secretary  Caspar 
Weinberger,  the  Acting  Assistant 
Secretarj  for  Health  (Dr.  Theodore 
Cooper)  suggested  seven  possible 
approaches  for  further  action  on  the 
compensation  question.  The  option 
selected  by  the  Secretary  was  the 


in 


Institutional  Review  Boards.  US  Government 
Printing  Office.  Washington  (1978)  at  ^'i  el  seq. 

'"HEW  Secrelarj  8  Task.  Force  on  :he 
Compensation  of  Injured  Research  SuIucIr  Report. 
US,  Department  of  Health.  Education,  and  Welfare, 
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Report)  at  UI-2. 
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"Report  ot  the  Secretary's  Commission  on 
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Educatioa  and  Welfare  (1978)  at  79. 
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creation  of  a  Task  Force  (composed  of 
HEW  staff)  to  conduct  "a  detaTled  study 
of  whether  and  how  to  compensate 
subjects  injured  in  the  course  of 
research."  **One  of  the  reasons  for 
selecting  that  option  was  that  it  had  not 
\'et  been  determined  "whether  a 
problem  exists  which  is  senous  enduyh 
to  justify  the  resources  needed  to 
develop  a  compensation  mechanism.*' 

The  Task  Force  met  24  times  over  a 
period  of  18  months,  and  reviewed;  (1)  a 
series  of  reports  prepared  by  experts  in 
Idw.  ethic:s,  and  insurance:  (2)  results  of 
a  telephone  survey  of  adverse  effects 
reported  (by  principal  investigators)  to 
have  occurred  over  a  three-year  period. 
(3)  an  analysis  of  current  Federal 
compensation  programs,  and  (4) 
responses  from  the  insurance  industry  to 
inquiries  posed  by  the  Assistant 
Secretary  for  Health  '° 

In  January  1977,  the  Task  Force 
published  the  following 
recommendations: 

(1)  Human  subjects  who  suffer 
physical,  psychological,  or  social  injury 
in  the  course  of  research  conducted  or 
supported  by  the  PHS  should  be 
compensated  if  (1)  the  injury  is 
proximately  caused  by  such  research, 
and  (2)  the  injury  on  balance  exceeds 
that  reasonably  associated  with  such 
illness  from  which  the  subject  may  be 
suffering,  as  well  as  with  treatment 
usually  associated  with  such  illness  at 
the  time  the  subject  began  participation 
in  the  research. 

(2)  The  amount  of  com.pensation 
should  be  commensurate  with  the 
"excess"  injury  as  defined  above. 

(3)  Subjects  participating  in  PHS- 
conducted  (intramural)  research  should 
be  included  (and  should  be  informed  of 
such  inclusion)  in  the  definition  of 
employees  witliin  the  F.E.C.A..  and  if 
injured,  should  receive  such 
compensation  as  provided  by  the  AcL 

(4)  Subjects  participating  in  PHS- 
sponsored  (i.e.  extramural  not  PHS- 
conducted]  research  should  be  supplied 
assurance  of  compensation  (and  should 
be  informed  of  such  assurance)  by  the 
institution  conducting  the  research.  Such 
compensation  should  be  equal  to  that 
provided  subjects  under  the  F.E.C.A. 

(5)  A  Notice  of  Intent  to  Issue 
Regulations  should  be  published  as  a 
first  step  toward  implementing 
recommendation  four  above  and  to 
explore  the  availability  of  compensatory 
Hssurance. 

I6|  If  the  provision  of  such  assurance 
should  prove  to  be  infeasible  these 
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subjects  should  be  assured  protection 
under  the  F.E.C.A.  as  would  be  the 
participants  of  PHS-conducted  research 
detailed  in  recommendation  three 
above. 

(7)  Research  which  is  PHS-regulated, 
but  not  PHS-supported  or  PHS- 
conducted,  should  not  be  included  in  the 
above  recommendations.  However,  we 
do  recommend  that  the  FDA  consider 
legislation  which  would  enable  them  to 
require  that  compensation  mechanisms 
be  made  available  to  subjects  injured  in 
the  course  of  PHS-regulated  research.'' 

The  Task  Force  Report  was  reviewed 
by  the  National  Commission  for  the 
Protection  of  Human  Subjects  of 
Biomedical  and  Behavioral  Research, 
which  transmitted  a  general 
endorsement  of  the  recommendations  to 
HEW  Secretary  Joseph  A.  Califano  Jr.," 
in  June  1977.  The  Commission 
subsequently  recommended  (in  its 
report  on  Institutional  Review  Boards) 
that  prospective  subjects  be  told 
whether  treatment  or  compensation 
would  be  available  if  harm  occurs  as 
well  as  whom  to  contact  in  such  an 
event. "That  recommendation  was 
implemented  by  DHEW  in  an  "Interim 
Final  Regulation"  which  took  effect 
January  2, 1979.'*  In  issuing  the 
regulation,  the  Acting  Assistant 
Secretary  for  Health  noted  that:  "[S]ince 
the  amendment  is  being  adopted  prior  to 
public  comment,  its  scope  will  be  limited 
to  treatment  and  compensation  for 
physical  injury  and  only  to  those 
physical  injuries  arising  from  biomedical 
or  behavioral  research."'' 

Nevertheless,  the  research 
establishment  was  uneasy.'*  At  least 
one  major  university  challenged  the 
adoption  of  a  new  regulation  without 
opportunity  for  public  review  and 
comment  as  required  by  the 
Administrative  Procedures  Act."  The 
Association  of  American  Medical 
Colleges  (AAMC),  responding  to  what  it 
called  "great  confusion  and 
consternation  within  the  Nation's 
univers'ti^^s.  medical  schools  and 
teachip.^  h  ?p)tals."  convened  an  ad  hoc 
study  gro^p  to  "examine  the  feasibility 
of  acquiring  appropriate  insurance 
coverage  and  to  develop  positive 


"  Id.  at  IL-2. 

"Letter  from  Kenneth  [.  Ryan.  Chairman,  to 
[oseph  A.  Califano,  Ir  (June  9. 1977). 

"National  Commission  for  the  Protection  of 
Human  Subiects.  supra  note  63.  Recommendation 
4|f)(iv)and|v).  at  21. 

"43  Federai  Register  51559  (November  3, 1978). 

'*  William  ).  Curran,  Compensation  for  Injured 
ReBearch  Sub/ects:  Regulation  by  Informed 
Content.  301  New  Eng.  ].  Med..  648  [1979). 

"Letter  from  Estelle  A.  Fishbein.  General 
Counsel,  to  Robert  Backus  (January  17, 1979). 


suggestions  regarding  the  character  of  a 
compensation  scheme."" 

The  AAMC  study  group  concluded 
that,  although  the  Task  Force  had 
provided  a  good  conceptual  framework, 
it  had  not  resolved  the  practical 
problems  involved  in  the  development 
of  a  compensation  scheme.  Therefore, 
the  group  recommended  that  HEW  ask 
its  Ethics  Advisory  Board  to  study  the 
economic  aspects  of  various  possible 
systems  in  hopes  that  it  could  "resolve 
the  issues  in  a  fashion  which  takes 
cognizance  of  the  dynamics  of  the 
private  insurance  system,  the  needs  of 
academic  institutions  and  the  nature  of 
the  clinical  research  enterprise."" 
Finally,  the  AAMC  asked  about  the 
ethical  acceptability  of  a  number  of 
limitations  it  believed  insurance 
companies  would  impose  on  any 
coverage  for  research-related  injuries. 

The  AAMC  letter,  addressed  to  Joseph 
A.  Califano,  Jr..  was  received  at  HEW 
on  June  28,  1979.  just  a  few  weeks  before 
Califano  was  replaced  as  Secretary  of 
HEW  by  Patricia  R.  Harris.  In  the  first 
week  of  October,  1979,  Secretary  Harris 
sent  a  memorandum  to  the  Chairman  of 
the  Ethics  Advisory  Board  formally 
requesting  that  the  Board  consider 
whether  or  not  there  is  an  ethical 
obligation  to  compensate  injured 
subjects.  If  so,  the  Board  was  then  asked 
to  consider  whether  it  would  be  ethical 
to  impose  the  limitations  that  the  AAMC 
suggested  might  be  necessary.*" 

Before  the  Board  could  formally  agree 
to  consider  the  compensation  question, 
word  came  that  the  Board  would  be 
terminated  at  the  end  of  the  1980  fiscal 
year.  Since  it  was  still  in  the  process  of 
completing  two  other  reports,  the 
Board's  Chairman  and  Vice  Chairman 
decided  that  if  would  be  infeasible  to 
attempt  a  study  of  the  compensation 
problem  in  the  time  remaining,  and  so 
advised  the  Department." 

Instead,  the  Ethics  Advisory  Board 
recommended  that  the  President's 
Commission  take  up  the  subject.  David 
Hamburg,  Vice  Chairman  of  the  Ethics 
Advisory  Board,  conveyed  this 
recommendation  to  the  Commission  at 
its  first  meeting  in  January  1980  as  part 
of  his  report  on  the  history  and  activities 
of  the  Board.  He  explained  that  the 
Board  had  found  the  compensation  issue 
important,  but  would  be  unable  to 


"Letter  from  John  A.  Cooper.  M.D..  President, 
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undertake  the  study  in  the  time 
remaining  to  it.  Before  adjourning  its 
first  meeting,  the  Commission  voted  to 
undertake  a  study  of  the  problems 
surrounding  compensation  for  research 
injuries. 

The  Study  Undertaken  by  the  President's 
Commission 

The  Commission  undertook  an 
investigation  of  the  problems  relating  to 
the  feasibility  of  compensating  for 
research  injuries  that  underlay  the 
questions  posed  by  Secretary  Harris  to 
the  Ethics  Advisory  Board.  Attempts 
were  made  to  obtain  data  from  various 
sources  on  the  nature  and  incidence  of 
research  injuries  experienced  (or  likely 
to  be  experienced)  in  the  varied  kinds  of 
research  conducted  in  the  United  States. 
In  addition,  a  series  of  discussions  were 
held  with  officials  of  the  insurance 
industry  to  determine  the  likelihood  that 
private  insurance  of  appropriate 
coverage  would  be  available  to  research 
instiutions.  Finally,  position  papers  and 
scholarly  reports  were  also  solicited  on 
a  number  of  relevant  topics. 

In  an  effort  to  collect  data  on  the 
nature  and  incidence  of  research-related 
injuries,  the  Commission  requested 
detailed  descriptions  and  analyses  of 
the  experience  of  two  research 
institutions  that  have  had  compensation 
programs  in  effect  for  a  period  of  years. 
Under  contract  with  the  Commission, 
such  reports  were  prepared  by 
administrators  at  the  University  of 
Washington  at  Seattle  and  the  Quincy 
Research  Center  in  Kansas  City, 
Missouri.  A  similar  report  describing  the 
insurance  program  covering  biomedical 
research  in  Sweden  was  prepared  for 
the  Commission  by  the  physician 
responsible  for  assigning  a  risk  factor  to 
each  research  project  (from  which 
premium  rates  are  established).  A 
discussion  of  their  findings  and 
conclusions  appear  in  Chapter  Four  of 
this  Report;  the  papers  are  reproduced 
in  the  Appendix.  The  Commission  also 
sought  information  on  the  nature  and 
frequency  of  adverse  effects 
experienced  by  subjects  in  research 
supported,  conducted  or  otherwise 
regulated  by  various  Federal  agencies. 
Officials  of  the  National  Institutes  of 
Health  (NIH)  and  the  Food  and  Drug 
Administration  (FDA)  testified  on  this 
subject  at  the  Commission's  meeting  in 
May  1980.  Information  was  solicited  by 
mail  from  approximately  twenty  other 
Federal  agencies  known  to  conduct  or 
support  research  with  human  subjects. 

Because  the  Swedish  insurance 
program  relies  upon  a  procedure  of 
assigning  a  risk  factor  to  each  research 
project,  the  Commission  also  requested 
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a  review  of  existing  literature  on 
adverse  effects  of  twenty  selected 
invasive  procedures  used  in  biomedical 
research  [e.g.,  liver  biopsy,  bone  biopsy, 
urinary  bladder  catheterization,  lumbar 
puncture,  angiography).  The  purpose 
was  to  determine  the  extent  to  which 
the  risk  presented  to  human  subjects 
could  reliably  be  determined  in  advance 
and  thus  to  assess  the  feasibility  of 
setting  insurance  premiums  according  to 
the  risk  involved  in  the  research  projects 
conducted  at  a  given  institution.  The 
finding  of  that  study  are  also  discussed 
m  Chapter  Four. 

Members  of  the  Commission  staff  held 
a  series  of  discussions  with  senior 
officials  of  major  insurance  companies. 
brokers  and  trade  associations  to  sohcii 
their  cooperation  in  determming  the 
extent  to  which  private  insurance 
coverage  might  be  available  or, 
alternatively,  the  advisability  of 
providing  for  self-insurance  through 
collective  insurance  pools.  The  results  of 
those  discussions  were  presented  by 
representatives  of  the  insurance 
industry  in  testimony  before  the 
Commission  and  are  reflected  in 
Chapter  Five  and  in  Appendices  P  and 
Q  to  this  Report. 

The  Commission  requested  further 
exploration  of  the  ethical  arguments  for 
and  against  the  proposition  that  the 
Federal  government  has  an  obligation  to 
provide  compensation  for  research- 
related  injuries.  Of  particular  concern 
was  the  extent  of  the  goverjiment's 
obligation  (if  any)  to  persons  whose 
participation  in  research  involved 
testing  a  new  therapy  from  which  they 
expected  to  benefit.  At  public  hearings, 
the  Commission  heard  testimony  from 
the  Association  of  American  Medical 
Colleges,  the  American  Society  of 
Clinical  Oncology,  the  Association  of 
American  Cancer  Institutes  and  others 
urging  that  the  Commission  not 
recommend  that  compensation  be 
provided  to  patients  who  participate  in 
research  to  test  new  therapeutic 
interventions  from  which  tne  subjects 
expected  to  benefit. 

A  contrary  position  was  urged  by  a 
representative  of  the  DES  Registry  who, 
in  several  appearances  before  the 
Commission,  described  the  difficulties  of 
"DES  daughters"  in  obtaining  and 
paying  for  medical  care  necessary  to 
identify  early  signs  of  cancer  or  other 
abnormal  conditions  associated  with 
their  mothers'  ingestion  of  DES  during 
pregnancy.  Although  most  of  the  women 
who  took  DES  in  the  1940s  and  1950s  did 
so  on  the  advice  of  their  physicians, 
several  hundred  women  participated  in 
research  designed  to  test  the 
effectiveness  of  the  drug  after  it  was 


already  in  general  use  for  the  prevention 
of  miscarriage.  Those  who  were 
research  subjects  believe  they  or  their 
daughters  should  be  compensated  for 
the  unanticipated  effects  of  the  drug 
Other  organizations  also  urged  that 
injured  subjects  receive  compensation. *- 
The  Commission  noted  repeatedly  that 
its  task  was  not  to  resolve  the  merits  of 
n-.aking  payments  for  past  injuries  but 
rather  to  recommend  policy  for  the 
future. 

The  Commission  also  requested 
reports  on  legal  mechanisms  for 
ccmpcp.sdting  for  personal  injury  and 
the  extent  to  which  such  remedies 
would  be  available  in  the  case  of 
research  injuries.  In  addition,  health 
policy  analysis  were  asked  to  prepare  a 
critical  analysis  of  Federal  programs 
thai  currently  provide  compensation  or 
health  benefits  for  certain  classes  of 
people  [e.g.,  Federal  employees,  mine 
workers  suffering  from  black  lung 
disease,  persons  with  end-stage  kidney 
failure).  The  latter  report  examined  the 
difficulties  encountered  in  administering 
ssjch  programs  and  in  containing  their 
cost.  Chapter  Five  contains  a  review  of 
these  materials. 

Finally,  a  former  Federal  Insurance 
.Administrator  and  others  urged  the 
Commission  to  consider  carefully 
whether  available  data  on  nature  and 
incidence  of  research  injuries  justify 
implementation  of  a  program  that  might 
well  be  associated  with  high 
admmistrative  e.vpenses  and  substantial 
induced  costs  The  Commission's 
concern  m  this  regard  is  reflected  in 
Chapter  Six. 

In  summary,  the  Commission  received 
testimony  from  Federal  officials,  expert 
consultants,  professional  organizations. 
insurance  industry  officials  and 
members  of  the  general  public  at  public 
hearings  in  January,  May  and  September 
of  1980  and  in  January  1981, 
Commissioners  deliberated  dunng  those 
meetings  as  well  as  in  May  and 
September  1981.  while  reviewing 
preliminary  drafts  of  this  document. 
Thus,  major  portions  of  six  Commission 
meetings  were  devoted  to  reviewing  the 
materials,  discussing  the  issues,  and 
developing  the  recommendations 
contained  in  this  Report. 


"Seee-g..  Testimony  of  Phyllis  Wetherill  on 
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National  Committee  for  Victims  of  Human  Research 
to  Morris  B.  Abram  (January  17, 1980):  see  Appendix 
T  to  this  Report. 


PART  II;  DO  DESERVING  SUBJECTS 
NOT  RECEIVE^IOMPENSATION? 

Chapter  3:  The  Ethical  Basis  for 
Compensation 

Anv  policy  on  the  possible 
compensation  of  injured  research 
subjects  must  take  into  account  many 
practical  factors;  the  cost  of  such  a 
program,  the  program's  vulnerability  to 
abuse,  technical  difficulties  in 
administration,  and  the  political 
influence  of  those  who  would  benefit 
and  those  whose  budgets  might  be 
adversely  affected.  Behind  these 
practical  concerns,  however,  loom  some 
basic  ethical  questions;  Is  there  a  moral 
responsibility  to  compensate  research 
subjects  for  medical  bills,  lost  wages, 
and  other  out-of-pocket  costs  that  are  a 
direct  result  of  injuries  sustained  in 
research  conducted  or  sponsored  by  the 
Federal  government?  Is  the 
investigator's  obligation  limited  to 
informing  subjects  of  the  risks?  Or  is  the 
subject's  consent  insufficient  to 
guarantee  that  no  wrong  is  done?  Is 
compensation  for  injurj'  required  as  a 
matter  of  justice?  If  not,  might  it  be 
morally  im.portant  because  of  beneficial 
effects  on  society,  or  because  it  provides 
the  opportunity  to  realize  an  ethical 
ideal  other  than  justice? 

Persons  of  good  will  differ  in  their 
beliefs  concerning  the  moral  importance 
of  compensation  of  injured  research 
subjects,  and  this  division  of  opinion 
over  the  ethical  issues  explains  some  of 
the  lack  of  consensus  as  to  the  need  for 
and  value  of  a  compensation  program. 
This  chapter  addresses  the  logic  of  the 
major  distinctly  ethical  arguments 
voiced  in  favor  of  and  in  opposition  to, 
compensation  for  injured  research 
subjects  The  arguments  are  not 
definitive  and  thus  will  not  overcome  all 
doubts  raised  about  research  injury 
compensation  Rather,  this  evposition  is 
intended  to  indicate  the  range  of  opinion 
reviewed  by  the  Commission  and  to 
provide  the  reasoning  behind  the 
Commission's  conclusions. 

A  Question  of  Justice 

The  basic  case  for  a  program  of 
compensation  for  injured  subjects  can 
be  stated  briefly;  Medical  and  scientific 
experimentation,  even  if  carefully  and 
cautiously  conducted,  carries  certain 
inherent  dangers.  Experimentation  has 
its  victims,  people  who  would  not  have 
suffered  injury  and  disability  were  it  not 
for  society's  desire  for  the  fruits  of 
research  Soceity  does  not  have  the 
privilege  of  asking  whether  this  price 
should  be  paid;  it  is  being  paid.  In  the 
absence  of  a  program  of  compensation 
of  subjects,  those  who  are  injured  bear 
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both  the  physicial  burdens  and  the 
associated  financial  costs.  The  question 
of  justice  is  why  it  should  be  these 
persons,  rather  than  others,  who  are  to 
be  expected  to  absorb  the  financial,  as 
well  as  the  unaviodable  human  costs  of 
the  societal  research  enterprise  which 
benefits  everyone. 

The  argument  in  favor  of 
compensating  injured  subjects  proceeds 
from  a  simple  rale  of  thumb  for 
determining  the  justice  of  the 
distribution  of  burdends  and  benefits  in 
contexts  like  that  of  medical  research; 
those  who  receive  the  benefits  should  be 
those  who  undertake  the  risks.  In  some 
medical  research,  the  subjects  are 
patients  who  volunteer  precisely 
because  the  experiment  offers  the 
greatest  chance  of  cure;  prospective 
benefits  outweigh  prospective  risks  and 
distributive  justice  is  not  a  major 
concern.  When,  however,  as  is  often  the 
case  in  research  with  human  subjects, 
those  who  bear  the  risks  are  not  the 
direct  beneficiaries  of  the  research,  it  is 
felt  that  the  scales  of  justice  are  out  of 
balance.  Institutional  Review  Boards 
and  other  protective  mechanisms  have 
been  designed  to  ensure  that  the 
balance  is  thrown  off-center  as  Utile  as 
possible,  consistent  with  the  goal  of 
permitting  promising  research  to 
continue.  Compensation  may  be 
regarded  as  a  means  of  restoring  the 
balance  after  the  fact,  when  the 
residuum  of  risk  not  eliminated  by  the 
protective  devices  has  eventuated  in 
injury.  Like  the  protective  devices, 
compensation  is  a  further  means  of 
limiting  the  burdens  borne  by  individual 
subjects  in  research. 

The  Argument  from  Fairness.  The 
ethical  norm  underlying  most  of  the 
literature  favoring  a  program  of 
compensation  is  that  of  fairness,  a  key 
element  in  the  concept  of  justice.  One 
formulation  of  a  principle  of  fairness 
was  provided  to  the  Commission, 
following  the  philosophers  Hart  and 
Rawls: 

If  there  is  a  "mutually  beneficial  scheme  of 
social  cooperation,"  then  a  "person  who  has 
accepted  the  benefits  of  the  scfaeine  is  boond 
by  a  duty  of  fair  play  to  do  his  part  and  not  to 
take  advanta^  of  the  &ee  benefits  by  not 
cooperating."' 

Stated  as  much,  this  is  a  principle  of 
distributive  justice:  U  dictates  as 
assignment  of  benefits  and  burdens  that 
is  held  to  be  jusL  This  princ^le  is 
invoked,  for  example,  by  moral  and 
political  theorists  to  justify  the 


extraction  of  taxes  from  those  who  may 
never  have  signed  an  actual  agreement 
to  contribute  to  the  state's  budget.  The 
idea  is  simply  that  if  one  benefits  while 
others  take  their  turns,  then  one  too 
must  take  his  or  her  turn.  This  notion  of 
fairness  appeals  to  an  ideal  of 
reciprocity  in  social  relations,  is 
discussed  in  Chapter  One  of  this  Report. 
In  the  research  context,  it  is  the 
government,  representing  the  society, 
which  must  "take  its  turn."  The  research 
subject  has  contributed  by  exposing 
himself  to  risks,  and  the  government 
must  do  its  part. 

Professor  James  Childress  formulated 
for  the  HEW  Task  Force  a  related 
principle  which  called  for  compensation 
if: 

11)  The  injured  party  accepts  or  is 
compelled  to  accept  a  position  of  risk.  .  .(2) 
The  activity  is  for  the  benefit  of  society.  .  .(3) 
Societj'.  through  the  government  or  its 
agencies,  conducts,  sponsors,  or  mandates 
the  practice  in  question.* 

If  these  features  are  present,  then 
whether  or  not  the  injured  party  was  a 
volunteer. 

(tihe  moral  pnnople  of  fairness  creates  a 
societal  ohJigatiun  to  this  participant  who 
can  claim  as  his  right  nor  merely 
consideration  of  damages  but  compensation 
at  least  for  major  injunes.  The  obligation  is 
voluntarily  uicurred  by  the  society,  through 
Its  Rstablishment.  endorsement,  or  mandate 
of  the  practice  in  question,  and  its  acceptance 
of  the  individual's  participation,  whether  it 
drafts,  encourages,  or  merely  accepts  him. 
This  oStigation  is  based  on  the  relationship 
between  the  parties  in  question,  not  on  the 
fact  that  society  through  biomedical  research 
wrongfully  injured  the  participant  (which 
would  have  tieen  a  matter  of  reparative 
justice  1-  It  reflects  the  moral  principle  of 
fairness.* 

(Bjecause  society  i*  both  the  beneficiary 
and  the  sponsor  of  research,  compensatory 
justice  ("that  form  of  (usUce  which  seeks  to 
redress  injury  even  when  ao  fault  or  blame  is 
associated  with  the  injury"]  may  come  into 
play  for  the  redress  of  injuries  suffered  by 
persons  in  connection  with  bi<jmedical  or 
behavioral  research  conducted,  supported,  or 
regulated  by  the  Federal  Government.' 

Another  important  precedart  ■  the  Veterans  Compenaation 
for  S«rT«»-Comi«ct»d  DtaatnMr  or  Oea<ti  Program.  The 

oblig^itlon  herv  m  toward  tttosa — 

who  have  entered  into  a  special  relationship 
of  service  to  the  American  society,  and  who 


'  Beraard  BaxilL  CoiismU  and  Compensaiiotu 
(1960).  Appafldtx  C  to  this  Report  at  18  quoting  John 
Rawb.  U^  OhHgation  and  (tie  Duty  of  Fair  Pfay, 
In  SidMy  KoalE.  ad.  Larw  ud  PMNiiitihy,  New  Yorii; 
University  Pren,  New  YoA  ig»«)  at  9-10. 


-  lHme»  Childress.  Compensating  Injured 
Research  Subjects:  I.  The  Moral  Argiuaent,  • 
Hasti^s  Ctt.  RapL  n.  24  Pecmnber  UTS). 

'  Id.  (emphasia  to  Uie  ohctnai;  fcxitoole  omitted). 

'  HEW  SwiMary'a  Taak  Forea  oa  &• 
Campeoaatkio  of  fa|«rad  RaeeariA  Subiecta.  Raport 
US.  Departmaal  of  Heahli.  EdKaUon,  and  Watfai*. 
Washington  (1977)  (hereinafter  cited  aa  Taak  iPorca 
Report!  at  VM. 


are.  therefore,  entitled  to  special 
compensation  in  the  event  of  a  service- 
connected  disabihty.  In  short  the  American 
society  has  recognized  a  special  obligation  to 
compensate  veterans  for  injuries  sustained  in 
connection  with  their  service  since  society  is 
both  sponsor  and  beneficiary  of  their 
services.' 

Further,  soldiers— 
*   *   *  could  sustain  compensable  injury — 
even  serious  injury  or  death — without  anyone 
being  guilty  of  negligence  or  any  other  tort. 
[Sjociety,  through  its  governmental  agents, 
has  intervened  in  the  lives  of  the  injured 
individuals,  and  therefore  society  may  be 
said  to  have  an  obligation  to  repair  (so  far  as 
possible)  injury  done  to  individuals,  whether 
they  are  volunteers  or  draftees,  in  connection 
with  their  service  to  society.' 

The  Task  Force  cautioned  that  "the 
analogy  *  *  *  is  by  no  means  perfect," 
but  reported  being  "impressed  by  the 
obligation  on  the  part  of  society  to 
provide  compensation.  *  *  *."  ^ 

The  Task  Force's  desire  to  base  its 
recommendation  on  an  appeal  to 
fairness  has  evident  appropriateness 
and  appeal.  Though  these  principles  of 
fairness  do  not  command  universal 
assent  among  contemporary  moral  or 
political  theorists,  they  have  received 
considerable  support  in  leading  theories 
of  distributive  justice.  They  provide  a 
moral  basis  for  government  mechanisms 
necessary  for  the  harmonious 
functioning  of  large  and  complex 
societies,  which  must  proceed  in  the 
absence  of  an  actual  contract  and  which 
would  be  crippled  if  denied  the  means 
for  dealing  with  the  problems  of  "free 
riders"  who  would  take  advantage  of 
others'  contributions  to  the  public  good. 

The  point  of  the  argument  from 
fairness,  then,  is  that  the  potential 
beneficiaries  of  medical  research — 
which  includes  the  entire  citizenry — 
ought  not  have  a  "free  ride"  at  the 
expense  of  injured  research  subjects.  If 
the  human  costs  of  research  are  low — 
say,  a  matter  of  a  little  time  and 
inconvenience — then  the  allocation  of 
costs  is  not  a  serious  ethical  issue. 
When,  however,  higher  costs  are 
occasionally  imposed,  as  in  the  case  of 
injured  subjects,  the  question  "Who 
pays?"  becomes  important,  Research 
subjects  are  already  doing  more  than 
their  share,  merely  by  the  fact  of  having 
volimteered.  Those  who  are  injured  bear 
the  greatest  burden  of  all.  According  to 
this  view,  certainly,  they  are  the  least 
appropriate  parties  to  have  to  bear  the 
financial  costs  of  hijury.  Let  those  costs 
be  shouldered  by  the  potential 
beneficiaries  who  have  contributed 


•W.  atVl-2-3. 
*W.  at  Vl-3. 
'Id. 
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neither  time  nor  health  to  the  research 
effort.  The  society  ought  to  meet  this 
expense,  through  government  action  if 
necessary,  in  order  to  compensate  the 
injured  subjects. 

The  Gift  of  Security:  Consenting 
Subjects  as  Free  Agents. There  is, 
however,  another  view  which  denies 
that  a  failure  to  compensate  injured 
research  subjects  is  necessarily  an 
injustice.  This  view  attempts  to  rebut 
the  argument  from  fairness  by  stressing 
the  possibility  of  informed  consent  to 
the  risk  of  injury.  Professor  H.  Tristram 
Engelhardt,  who  in  his  essay  for  the 
Task  Force  argued  in  favor  of 
compensation,  stated  that: 

IFJree  and  informed  consent  would  seem  in 
most  cases  equivalent  to  waivpr  of  any  mar«. 
iiasis  for  a  claim  to  recover  foi  damages. 
Respect  for  freedom  of  the  indiv  idua!  would 
include,  so  this  argument  would  go.  respect 
for  that  individual's  freedom  to  choose  to  r'.sk 
and  suffer  the  consequences  When  a  human 
suliiect.  who  is  sufficiently  informed  and  who 
is  free  to  choose,  chooses  in  the  absence  of 
coercion  to  participate  in  an  experiment,  it 
would  appear  that  the  subject  has  given  up 
any  strict  mora!  claim  to  compensation  for 
damages  incident  to  being  a  subject  in  an 
expp.-iment.' 

Similarly,  Childress  admits  that 

|t|o  show  that  an  injured  party  voluntarily 
assumed  a  risk  is  often  a  defense  against  that 
party's  claim  for  reparative  or  compensatory 
justice.' 

The  moral  principle  underlymg  these 
statements  is  often  given  in  its  Latin 
formulation:  volenti  non  fit  injuria — 
there  is  no  injury  (for  which  another 
party  is  responsible)  to  one  who 
consents.  Its  application  in  the  research 
context  appears  straightforward:  the 
subject  is  told  of  the  risks;  he  consents 
to  joining  the  experiment  even  though 
those  risks  are  present,  and  he  has  not 
been  promised  any  compensation.  Why. 
then,  would  society  be  obligated  to 
compensate  in  the  case  of  injury? 

The  Task  Force,  after  much  debate, 
took  a  strong  stand  on  this  question: 

Informed  consent  in  the  research  setting 
functions  as  a  recognition  of  and  a  protection 
for  a  person's  integrity  and  autonomy,  but 
does  not  imply  a  waiver  of  the  right  of  the 
person  to  compensation  in  the  event  of 
injury  *  *  *  Even  if  a  subject  perfectly 
understands  a  research  procedure  and  agrees 
to  participate  in  that  procedure,  the  subject's 
consent  does  not,  in  and  of  itself,  include, 
explicity  or  implicity,  a  waiver  of 
compensation.  [Vjolunteers  may  give 


'H,  Tristram  Engelhardt.  (r.,  A  Study  of  the 
Federal  Government's  Ethical  Obligations  to 
Provide  Compensation  for  Persons  Injured  in  the 
Course  of  Their  Participation  in  Research 
Supported  by  Funds  Administered  by  the  Secretory. 
HEW.  Task  Force  Report,  supra  note  4.  Appendix  A 
at  48. 

'Childress,  supra  note  2  at  24. 


informed  consent  to  participation  in 
biomedical  a.".d  behavioral  research  without 
thereby  surrending  the  right  to  he 
compensated  should  injury  occur  '" 

But  if,  as  the  Task  Force  stated  one 
ought  to  respect  the  autonomy  of  the 
potential  subject,  it  is  at  least  initial!) 
difficult  to  understand  why  there  is  a 
moral  requirement  to  compensate  a 
subject  who  consents  to  participation 
without  the  expectation  of 
compensation  in  case  of  injury.  If 
'respect  for  autonomy'  requires  the 
subject's  consent  to  be  secured  before 
using  him  or  her  as  a  research  subject. 
why  would  that  same  'respect'  not  also 
require  that  the  subject  be  permitted  to 
agree  to  shoulder  the  risk  of  injury 
without  the  possibility  of  compensation? 

The  Task  Force,  it  must  be  recalled, 
u  fis  speaking  of  a  consent  form  (and 
process)  that  moreU  listed  the  risks  and 
benefits  of  procedures,  together  with  a 
statement  of  certain  rights  of  the  patient 
having  nothing  to  do  with  compensation. 
Perhaps  it  could  be  said  of  that  consent 
form,  and  of  the  process  of  obtaining 
consent  which  the  form  records,  that  the 
signing  and  consenting  did  not  amount 
to  an  assumption  of  responsibility  for 
risk.  Shortly  after  the  Task  Force's 
report,  however,  institutions  receiving 
Federal  funds  for  research  were  told  to 
include  an  explicit  statement  on  their 
policy  of  providing  or  not  providing 
medical  care  and  other  compensation." 
Thus  the  consent  form  became 
something  closer  to  an  explicit 
assumption  of  risk.  And  the  forms  could 
be  made  even  clearer  on  this  score — for 
example,  with  the  addition  of  a  sentence 
such  as:  "In  signing  this  form  I 
knowingly  and  freely  assume  h\\  risks 
attendant  to  the  nonnegligenl  conduct  of 
this  experiment  and  do  not  expect,  and 
will  not  seek  to  hold  others  liable  for, 
compensation  in  case  of  injury  not 
resulting  from  negligence."  In  this  latter 
instance,  if  not  at  prpsent,  it  is  difficult 
to  understand  a  contention  that  the 
subject's  consent  did  not  entail  an 
assumption  of  risk. 

Thus,  there  would  seem  to  be  an 
inconsistency  in  a  position  thyt  would 
allow  a  subject  of  medical  research  to 
volunteer  his  or  her  time  and  confort  but 
not  to  assume  the  risk  of  possible  injury 
When  the  subject  agrees  to  participate 
in  an  experiment,  he  or  she  voluntarily 
makes  a  gift  to  society  of  the  time  and 
inconvenience  involved  in  participation. 
and  agrees  to  bear  any  discomfort, 
which  may  be  quite  substantial.  In  some 
cases,  subjects  are  paid  for  their  time 
and  trouble,  but  often  they  are  not.  One 


does  not  think  that  unless  they  are  paid 
a  sum  proportional  to  their  contribution, 
they  have  been  treated  unjustly  Indeed, 
subjects  who  are  not  paid  m.ay  be 
especially  admired.  Their  participation 
in  the  research  is  simply  accepted  as  a 
gift. 

A  subject  is.  moreover,  in  a  position  to 
give  still  another  gift.  This  is  the  gift  of 
security,  the  assumption  of  the  nsk  of 
injury  without  guarantee  of 
compensation.  Some  potential  subjects 
might  be  willing  to  give  only  the  gift  of 
their  time  and  trouble,  but  others  are 
willing  to  give  not  only  that  gift  but  also 
the  gift  of  security.  Why  should  it  be 
considered  unjust  to  accept  the  second 
gift  if  it  is  perfectly  ethical  to  accept  the 
first? 

Whereas  the  Task  Force  asked 
whether  volunteers  must  be 
compensated,  the  "free  agent "  view  asks 
whether  the  government  should  be 
considered  unjust  if  it  refuses  to  accept 
volunteers  who  are  unwilling  to  make 
the  additional  gift  of  their  security.  The 
government,  that  view  holds,  is  under  no 
obligation  to  accept  as  research  subjects 
those  who  will  not  or  cannot  waive  all 
rights  to  compensation  if  injured.  As 
long  as  the  government's  needs  can  be 
met  by  accepting  as  volunteers  only 
those  who  can  pledge  to  forswear 
compensation  if  injured,  there  is  no 
injustice  done  to  anyone  by  failing  to 
compensate  injured  subjects." 

Fairness  vs.  Consent.  These  two 
perspectives  on  the  question  of  whether 
failure  to  compensate  injured  subjects  of 
medical  research  is  uniust  thus  lead  to 
quite  different  conclusions.  The 
argument  from  fairness  holds  it  to  be 
unfair  to  impose  the  financial  costs  of 
injury  upon  those  physically  injured  in 
the  course  of  altruistic  service  to  the 
community  as  research  subjects  The 
second  perspective  stresses  the  freedom 
of  citizens  to  volunteer  their  security  as 
well  as  their  convenience.  As  long  as 
subjects  make  their  choices  freely,  no 
injustice  is  done  if  only  those  subjects 
are  accepted  who  assume  responsibility 
for  the  cost  of  injuries. 

Which  of  these  two  prespectives 
ought  to  be  adopted  in  the  case  of 
research-related  injuries'  The 
Commission  recognizes  that  each  is 
worthy  of  serious  consideration,  and 
further  recognizes  that  the  divergence  of 
views  on  the  matter  of  compensation  of 
subjects  IS  but  one  instance  of  a 


'"Task  Force  Report,  supra  note  4,  al  V  1-5.6 
"  43  Federal  Register  S15S9  (November  3.  197BI 
now  codified  at  45  CFR  {  46.116(a)(6)  (1981), 


"This  IS  not  to  aqixie  that  comppnsatinri  wnuld 
» inldU-  an\  njihl  of  prospecUve  paiipnis  lo  take 
chances  The  regulations  governing  use  ui  human 
SubifCts  are  in  many  respects  prolecuvt  of  sutnec  Is 
regardless  of  their  willingnesi  to  accept  risks  The 
argu.tient  here  is  rather  that  the  government  is  not 
bciug  unjust  in  t>eing  u/rproleclive. 
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divergence  in  thinking  about  social 
justice  generally. 

The  fairness  argument,  stated  in 
isolation,  seems  particularly  convincing. 
!t  is,  intuitively,  quite  unfitting  that 
persons  already  injured  should  be 
saddled  with  the  attendant  costs;  and  it 
!s  equally  unfitting  that  potential 
subjects  be  asked  to  agree  to  assume 
those  costs  as  a  condition  of  being 
enrolled  in  research.  This  view  of  justice 
prevails  in  many  other  contexts. 
Soldiers  and  other  Federal  employees, 
for  example,  are  not  asked  to  waive 
rights  to  compensation  if  injured  on  the 
job,  even  though  it  might  be  possible  to 
recruit  persons  for  these  positions  even 
were  such  a  waiver  required.  Indeed, 
even  private  employers  are  not 
permitted  to  ask  employees  to  waive 
coverage  under  Workmen's 
Compensation  programs.  The  question 
of  what  would  constitute  a  just 
distribution  of  burdens  and  benefits  is 
decided  in  these  other  contexts  before  it 
is  asked  whether  a  waiver  could  be 
obtained;  what  matters  is  less  whether 
an  employee  would  agree  to  be  denied 
compensation  than  whether  this  should 
even  be  asked. 

When  one  fails  to  compensate  injured 
subjects,  though  fiscal  resources  are 
available,  one  does  not  display  the 
virtue  of  charity.  Indeed,  since  the  need 
arises  because  these  subjects  have 
displayed  their  concern  for  others  by 
becoming  subjects,  a  failure  to 
compensate  is  distinctly  uncharitable. 
The  core  question,  however,  is  whether 
failure  to  compensate  is  not  only 
uncharitable  but  unjust.  A  definitive 
answer  would,  it  seems,  require  the 
Commission  to  choose  between  the  rival 
views  of  justice:  one  emphasizing  the 
achievement  of  an  equitable  pattern  of 
distribution  of  the  benefits  and  costs  of 
research,  the  other  stressing  the 
transactions  of  free  agents,  whatever  the 
resulting  distribution.  On  the  former 
view,  the  government  has  a  strict 
obligation  to  compensate  injured 
subjects,  and  its  present  failure  to  do  so 
constitutes  an  injustice.  On  the  latter 
view,  uncompensated,  injured  subjects 
suffer  no  injustice  so  long  as  they  freely 
and  knowingly  assumed  responsibility 
for  these  costs  before  joming  the 
experiment  in  which  they  were  injured. 
Failure  to  compensate  would  then  at 
most  constitute  a  deficit  in  chanty  or 
benevolence. 

Several  serious  reservations  about  the 
uonsent  that  is  obtained  from  subjects 
make  the  latter  view  less  convincing  to 
the  Commission.  First,  the  consent 
argument's  appeal  to  the  notion  of  a  gift 
freely  offered  would  be  strongest  if  the 
research  subject  were  offered  at  the 


time  he  or  she  agreed  to  participate  the 
alternatives  of  either  having  or  not 
having  compensation  available  should 
injury  result. ''  If  subjects  then  reject  the 
promise  of  compensation,  they  would 
appear  to  wish  to  donate  both  their  time 
and  their  security.  But  in  the  absence  of 
such  an  offer  of  future  compensation, 
one  cannot  conclude  that  the  consent  of 
subjects  who  wish  to  aid  research 
indicates  their  desire  to  make  the 
additional  gift  of  their  security. 
Moreover,  if  injured  subjects  v/ould 
accept  compensation  were  it  offered, 
then  it  would  appear  that  they  did  not 
wish  to  make  the  gift  of  their  security. 
This  is  not  to  say  that  consent  could  not 
be  valid  without  an  offer  of 
compensation,  but  it  does  suggest  that 
an  element  of  capitalizing  on  subjects' 
desire  to  help  science  may  sometimes 
occur. 

Many  subjects  will  have  an  altruistic 
desire  to  aid  research  by  offering  their 
time,  together  with  a  personal  desire  not 
to  put  their  security  at  risk.  If  the 
research  investigator  and  the 
government  can  afford  to  offer 


"  A  conlrary-lo-fact  hypothetical  might  help  to 
Icinfy  this  point.  Suppoae  that  a  private  intorance 
mmpany  were  willing  to  sell  msuranoe  policies  to 
individuals  for  individual  research  projects  and 
fuund  a  means  to  do  so  which  did  not  involve  large 
transaction  costs.  The  policies  would  compensate 
the  suhjects  m  case  of  injury  )ust  as  the  program 
recommended  by  the  Task  Force  would  do.  Imagine 
ihat  H  jiiven  8ub]ect  is  first  asked  to  volunteer  for  a 
medium-nsk  study  and  at  the  same  time  asked  to 
Duy  hia  own  insurance  policy.  The  terms  of  the 
request.  ;hen.  are  that  the  subject  donate  his  time 
lad  trouule,  and  that  in  addition  he  pay  out  the 
Isay)  additional  $1  50  that  the  insurance  company 
rhargps  for  msunng  him.  The  researcher  accepts  no 
voluntefrs  who  are  unwilling  to  donate  the  SI. 50 
liiing  with  the  time  and  trouble.  One  may  suppose 
further  that  the  researcher  has  no  problem  in  finding 
enough  people  of  good  will  and  adequate  pocket 
money  for  the  experiment. 

rhe  terms  of  the  subject  s  agreement  in  this 
hypothetical  would  be  perfectly  and  obviously  just, 
n  the  view  of  'hose  who  construe  consent  as 
involving  assumption  oi  risk  Perhaps  not  evei-yone 
would  be  willing  to  volunteer  for  experiments  if 
ihey  had  to  buy  an  individual  insurance  policy  as  a 
condition  for  joining  But  if  they  did.  they  will  not 
hdve  been  treated  unjustly  Again,  if  it  is  morally 
acceptable  for  them  to  volunteer  their  time  auJ 
trouble,  it  must  be  morally  aceptable  for  them  to 
volunteer  the  extra  $1  50.  And  if  they  were  insured 
bv  *  private  insuror.  there  would  be  no  apparent 
need  fur  any  government  compensation  program. 
even  though  the  subjects  may  be  injured  in  an 
expppmenl  designed  to  benefit  society  generally 
and  conducted  or  sponsored  by  the  government 

The  conlrannesato-fact  of  this  hypothetical 
deserves  emphasis.  The  Commission  has 
inveatigaled  the  possibility  of  providing  subjects 
with  the  chance  to  purchase  individual  insurance 
policies  at  the  time  of  enrollment  in  research 
proietts  The  Commission  s  consultants  have 
"■epurted  that  such  a  scheme  would  be  utterly 
impractical.  Thus,  if  no  compensation  program  is 
undertaken  by  research  institutions  or  by  the 
government.  flub|ects  will  continue  to  be  uninsured 
for  lost  wages,  and.  for  those  having  inadequate 
health  insurance,  for  medical  bills  resulting  from 
research  injuries. 


compensation  for  injury,  but  refuse  to  do 
so  knowing  that  they  will  still  obtain 
volunteers,  they  thereby  exploit  the 
altruistic  motivation  of  volunteers:  when 
a  subject  gives  the  willing  gift  of  his  or 
her  time,  the  unwilling  gift  of  his  or  her 
security  is  extracted  as  well.  If 
exploitation  is  a  form  of  unfair  taking 
advantage  of  another,  then  the 
government  or  researcher  may  act 
unfairly  in  asking  for  volunteers  while 
refusing  them  the  possibility  of 
compensation  for  injury. 

In  particular  cases,  there  may  be  no 
ground  for  concern  over  the  moral 
sufficiency  of  consent — for  example, 
when  an  intelligent,  financially  secure, 
educated  adult  agrees  to  undertake  a 
small,  accurately  estimated  risk  of  a 
minor  harm  of  known  character.  But 
rules  concerning  compensation  of 
subjects  will  not,  as  a  practical  matter, 
be  able  to  distinguish  these  simple  cases 
from  the  more  difficult  ones  and  the 
conditions  of  less-than-ideal  consent  are 
present  often  enough  that  the  difficulties 
should  be  taken  into  account  in 
formulating  policy. 

In  many  experiments,  the  risks  are  not 
well  known.  A  treatment  may  be  so  new 
that  the  pattern  of  adverse  reactions  or 
side  effects  has  not  been  established, 
nor  will  it  be  possible  to  determine 
whether  a  given  subject  is  at  especially 
high  risk  for  these  harms.  Remote  risks 
of  serious  harms  are  especially  likely  to 
attend  experimental  procedures. 
Consent  in  such  cases  is  necessarily 
somewhat  blind,  and  true  appreciation 
of  risk  is  doubtful,  even  for  ideally 
competent  subjects.  Further,  there  is 
accumulating  evidence  that  people  do 
not  perform  well  in  calculating  the 
expected  utiHties  of  events  with  small 
probabilities  of  occurrence. "Events  of 
different  orders  of  magnitude  of 
probability  may  be  given  the  single 
rating  of  "unlikely."  Assigning  full 
responsibility  to  the  subject  for 
assumption  of  remote,  but  serious,  risks 
of  research  thus  takes  on  the  air  of 
exploitation  of  known  weaknesses. 

In  the  case  of  remote  risks,  when 
subjects  agree  to  participate  without 
compensation  for  injury,  their  gift  of 
security  is  a  small  one  because  the 
substantial  harm  that  might  ensue  is 
discounted  for  its  low  probability.  For 
the  unfortunate  few  subjects  for  whom 
the  harm  later  materializes,  however,  an 
uncompensated  injury  dramatically 
increases  the  size  of  their  gift  to  the 
research  enterprise.  While  they  agreed 
at  the  outset  to  bear  the  injury  without 


"  Amoi  Tversky  and  Daniel  Kahneman.  The 

Friiming  of  Decision  and  the  Psychology  of  Choice. 
Z\\  Science 433  (1981). 
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compensation  should  it  occur,  one  may 
reasonably  conclude  that  they  did  not 
expect  it  to  occur  and  did  not  truly 
intend  to  make  this  larger  gift.  '*  Viewing 
the  exchange  in  this  light  helps  to 
rircount  for  some  hngering  sense  that 
even  allowing  for  the  subject's  valid 
consent  to  participate  without 
compensation  for  injury,  it  is  unfair  for 
them  to  have  to  bear  such  a  substantial 
burden.  It  may  also  help  explain  the 
strong  obligation  felt  by  many  people 
(incl'jding  many  researchers)  to  provide 
compensation  in  order  to  "repay"  this 
gift  (as  noted  in  the  discussion  of  the  gift 
relationship  in  Chapter  One],  since  the 
gift  K  not  only  large  but  probably  more 
than  the  subjects  initially  intended  to 
make. 

To  these  difficulties  may  be  added  a 
host  of  standard  complaints  about  the 
consent  process.  Patients  who  are 
subjects  are  sometimes,  despite 
recitations  of  subjects'  rights,  in  fear  of 
displeasing  their  care-givers  and  hence 
in  a  dependent  and  unfree  relationship. 
Patients  are  often  agitated  and 
distraught  because  of  the  very  medical 
condition  that  qualifies  them  for  an 
experiment.  Moreover,  a  significant 
number  of  subjects,  including  children, 
the  severely  retarded,  and  the  senile,  are 
simply  incompetent.  The  propriety  of 
altruism-by-proxy  which  may  be  asked 
of  these  subjects  is  not  established,  even 
for  the  small  risks  permitted  by  the  HHS 
regulations. 

It  can  be  presumed  that  under  the 
current  regulatory  system,  consent  to 
treatment  in  most  research  involving 
human  subjects  meets  the  standards 
upon  which  society  insists  for  valid 
transactions  in  other  contexts,  such  as 
commerce.  Indeed,  the  knowledge, 
competence,  and  independence  of  the 
contracting  parties  in  society  generally 
nre  seldom  scrutinized  as  closely  as  are 
those  qualities  of  potential  subjects  in 
biomedical  research.  Nevertheless,  it  is 
fitting  to  use  a  higher  moral  standard  in 
the  research  context.  The  goals  of 
human  health  and  well-being  that 
motivate  research  ought  to  be  reflected 
as  well  in  a  higher  moral  standard  than 
the  caveat  emptor  of  the  marketplace. 


^  Thus,  injuries  ttiat  arise  berause  of 
unanticipated  risks  would  seem  to  be  more 
deserving  of  redress  than  those  that  arise  from  risks 
the  subject  knew  about.  One  might  wish,  therefore. 
to  experiment  with  a  program  m  which  eligibility 
depends  on  the  type  or  risk  manifested,  but  such  a 
division  would  appear  to  he  too  complicated. 
Instead,  it  seems  more  sensible  simply  to  regard  all 
serious  Injurtres  to  be,  in  some  very  real  sense. 
unanticipated"  by  those  who  suffer  them  Like 
muny  other  factors,  the  issue  of  unanticipated  risks 
serves  as  a  reminder  of  the  ethical  problems  with 
pUung  iQo  heavy  reliance  on  the  notion  of 
"voluntary,  informed  consent"  in  the  sense  of  a 
forced  waiver  of  any  claim  for  recompense  for 
research  injuries. 


Additional  Reasona  Utt  Compensation 

In  addition  to  arguments  based  upon 
justice,  there  are  at  least  two  other 
moral  grounds  for  a  program  of 
compensation. 

Appropriate  Regard  for  Patient- 
Subjects'  Well-Being.  Justice  is  not  the 
only  standard  of  morality.  There  are 
acts,  or  failures  to  act,  that  are  surely 
wrong  even  though  they  violate  no  one  s 
rights  and  are  not  instances  of  injustice. 
Acts  can  be  mean-spirited,  selfish, 
cheap,  irresponsible,  though  they 
comply  with  the  rules  of  conduct 
required  by  justice. 

Ordinary  English  does  not  provide  a 
precise  vocabulary  in  which  to 
distinguish  these  sorts  of  wrongs,  nor 
(Joes  moral  theory  itself  speak  with  one 
voice — in  part  because  the 
cidssificalions  are  matters  of  substance 
iis  well  as  semantics.  Still,  it  is 
worthwhile  to  make  a  rough  distinction 
!)<'tvveen  considerations  of  justice  and 
other,  still  miportaiit,  moral 
considerations,  .^s  regards  the  present 
subject,  the  most  important  such 
consideration  would  be  the  distress  of 
anyone  injured  in  the  course  of  research 
who  was  faced  with  large  medical  bills 
and  lu,ss  of  income  due  to  resea.'-ch- 
relafed  disability.  Such  inst.mces  of 
need  suggest  the  simplest  of  all 
arguments  for  a  program  of 
compensation:  the  serious  need  of  those 
few  injured  in  research  can  be  met 
without  untoward  expense  or  difficulty 
by  a  program  administered  through 
research  institutions.  If,  as  Henry 
Boecher  wrote,  medical  experimentation 
must  be  "ethical  in  its  inception."  "* 
then,  one  may  add,  it  must  also  be 
ethical  in  its  consequences.  A  progr.im 
ot  compensation  for  research-related 
injuries  would  help  to  ensure  that  the 
consequences  of  research  would  be 
good  ones  rather  than  bad.  In  this  view, 
not  to  adopt  such  a  program  would  be  a 
selfish  and  cheap  or  even  irresponsible 
disregard  of  patient-subjects'  well-being. 

Of  course,  this  argument  is  unduly 
simple.  The  claim  advanced  is  not  in 
itself  sufficient  to  establish  the  rightness 
of  enacting  a  compensation  program. 
although  it  may  lend  support  to  a 
decision  that  rests  on  a  stronger  moral 
claim.  But  it  depends  on  showing  that  a 
serious  need  of  injured  subjects  can  be 
met  without  imposing  disproportionate 
burdens  on  others.  One  is,  after  all.  not 
considered  irresponsible  for  failing  to  do 
something  heroic,  only  for  failing  to 
meet  a  great  need  without  great  cost  to 
oneself. 

Public  Conceptions  of  Justice. 
Although  the  moral  sensibilities  of  the 


public  on  this  issue  are  not  known,  there 
are  certain  indireci  indications  that  lack 
of  compensation  of  injured  subjects  is. 
or  would  be,  seen  as  wrong  A  television 

documentary  on  injury  subjects,  fo.- 
example,  stressed  the  lack  of 
compensation  as  one  of  the  wrongs 
perpetrated  "  .\nd  the  government  gave 
considerable  publicity  to  its  efforts  to 
locate  and  compensate  the  viclim.s  in 
certain  widely  reported  cases  of 
research-related  injury,  ""  Fmally.  many 
mdividual  researchers  provide  the 
immediate  medical  care  needed  by 
injured  subjects,  presumably  because 
they  feel  some  sort  of  moral  obligation, 
even  though  they  are  (as  a  matter  uf 
their  "rontract"  with  the  subjects)  under 
no  legal  obligation  to  provide  such  free 
treatment. 

Thus,  whether  or  not  the  moral 
argument  in  favor  of  an  obligation  to 
compensate  is  compelling,  many 
members  of  the  public  subscribe  to  it. 
Even  those  wh;i  .ire  not  themselves 
convinced  that  failing  to  compensate 
injured  subjects  is  a  true  injustice  may 
not  wish  to  see  their  government 
involved  in  an  action  that  has  even  the 
appearance  of  an  injustice. 

If,  then,  research  injuries  come  to 
public  attention  yet  remain 
uncompensated,  public  support  for 
research  with  human  subjects  might  be 
reduced.  Failure  to  redress  injuries. 
particularly  if  they  are  large,  could  be 
taken  as  evidence  that  those  who  direct 
the  research  enterprise  do  not  have  as 
strong  an  interest  in  the  well-being  of 
their  research  subjects  as  thej  do  for 
their  scientific  endeavors.  The  resultiiig 
erosion  of  confidence  that  scientists  and 
the  public  share  an  identity  uf  goals 
could  result  in  a  climate  of  opinion 
inimical  to  research  and.  indeed,  to  all 
risk  tdki.'ig  for  public  benefit.  This  result 
might  satisfy  those  whose  sole  agenda  is 
the  protection  of  subjects  from  risks,  but 
it  would  work  to  the  detriment  of  socu;!y 
as  a  whole. 

Research  on  human  subjects,  if  done 
as  part  of  a  broad  attack  on  disease,  is 
of  necessity  risk-laden.  The  public,  il  it 
IS  to  support  this  enterpnse.  must  find 
the  human  costs  tolerable  It  will  be 
more  likely  to  do  so  if  the  costs  are 
widely  shared  through  a  program  of 
compensation  of  subiects  who  are 
injured  in  research.  The  .moral 
importance  of  medical  research — a 
value  worthy  of  respect  and 
protection — thus  adds  weight  to  a 


'*  Henry  K.  Beecher.  Ethics  and  Clinical 

Hfsi'arch.  274  New  Eng,  J,  Med,  ISM.  1,160  (ISbft). 


'Mission  Mind  Control,  proouced  by  Haul 
Altmeyer  American  Broadcasting  Company. 
January  30.  1979 

"See.  e.^.,  jamet  H  (ones.  Bad  Blood.  Krti  Press. 
New  York  (ISfllJ  at  217-18. 
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conclusion  in  favor  of  compensation  for 
research  injuries. 

Obligations  to  Subjects  in  Therapeutic 
Research 

A  crucial  issue  is  whether 
compensation  is  owed  to  ail  subjects 
whose  medical  condition  worsens  in 
some  respect  in  the  course  of  research. 
The  ethical  arguments  already 
developed  are  premised  upon  some 
notion  of  sacrifice,  of  giving  a  benefit  to 
the  whole.  This  situation  is  met  most 
clearly  by  subjects  in  "nontherapeutic 
research"  who  undergo  procedures 
unconnected  with  their  own  condition 
(indeed,  they  are  often  "normal 
volunteers"). 

At  first  sight,  "therapeutic  research" — 
that  is,  an  experiment  designed  to  gain 
generalizable  knowledge  about  a 
medical  intervention  by  employing  it 
under  contolled  conditions  with  a  group 
of  patient-subjects — would  appear  to  be 
disqualified  ethically  because 
participating  subjects  may  be  seeking 
benefit  for  themselves  as  patients  rather 
than  being  solely  vessels  through  which 
knowledge  can  flow  to  others.  This  view 
would  treat  therapeutic  research  as  an 
example  of  ordinary  (albeit  innovative) 
therapy  for  purposes  of  compensation; 
patients  who  become  subjects  are  seen 
as  taking  no  greater  risk  than  they 
would  otherwise  face  in  dealing  with 
their  illness. 

The  distinction  between  therapeutic 
research  and  innovative  therapy  is  a 
narrow  one.  In  innovative  therapy,  a 
physician  is  simply  trying  something 
new  to  benefit  the  patient  often  because 
existing  remedies  have  failed.  In 
thereapeutic  research,  a  physician- 
investigator  follows  a  research  protocol 
in  order  to  produce  generalizable 
knowledge  through  testing  out  a  medical 
intervention  that,  it  is  hoped,  may  be  of 
benefit.  This  goal  creates  at  least  a 
potential  conflict  of  interest  on  the  part 
of  the  physician-investigator,  over  and 
above  any  hazards  inherent  in  the 
particular  study  design.  Each  patient 
who  is  also  a  research  subject  is 
exposed  to  the  possibility  that  the 
procedures  most  conducive  to  his 
recovery  will  be  altered  so  that  the 
research  program  can  best  be  carried 
out  (for  example,  that  random 
assignment  will  remove  the  possibility 
of  access  to  certain  procedures). "  The 


"The  considerations  set  forth  here  do  not  require 
compensation  of  the  subjects  who  experience 
poorer  outcomes  in  randomized  trials  in  cases  in 
which  all  arms  had  equal  chances  of  therapeutic 
success.  This  will  be  true  even  if  most  or  all  of  the 
enrollees  in  one  of  the  arms  do  much  less  well  than 
those  in  the  other  arms,  and  even  If  those  who  do 
less  well  would  have  done  better  had  they  received 
standard  therapy  ootside  of  the  experiment.  The 
reason  is  that  the  subjects,  at  the  time  of  entry  Into 


patient  could  avoid  this  jeopardy  by 
seeking  the  innovative  therapy  outside 
of  the  research  context,  where  this  is 
available.  Where  the  patient  instead 
decides  to  become  the  subject  of 
therapeutic  research,  he  or  she  makes  a 
gift  (however  slight)  of  some  of  his  or 
her  security  to  the  larger  society. 

Moreover,  some  therapeutic  research 
will  not  offer  a  patient  his  or  her  best 
chance  for  recovery.  It  is,  furthermore. 
quite  common  for  therapeutic 
experiments  to  involve  procedures, 
especially  tests,  that  are  performed  only 
■for  scientific  reasons  In  all  of  these 
cases,  the  medical  intervention  being 
studied  may  be  intended  to  be 
"therapeutic"  for  the  patient-subject,  but 
compensation  for  injuries  would  rest  on 
the  same  footing  as  for  nontherapeutic 
research:  the  patient  is  making  a 
contribution  to  society. 

Conclusions 

.\  program  of  compensating  for 
research  injuries  will  help  to  equalize 
the  burdens  of  progress  in  this  field  that 
would  otherwise  fall  very  unevenly  on 
people.  Competing  conceptions  of 
justice  lead  to  contrary  conclusions 
about  whether  justice  requires  that  such 
a  program  be  adopted.  Fairness  argues 
for  compensation,  but  the  alternative 
argument  from  the  consent  of  free 
agents  denies  this.  Although,  for  both 
philosophical  and  practical  reasons,  it  is 
not  persuaded  by  the  latter  argument, 
the  Commission  does  not  hold  that 
compensataion  is  a  basic  right  (such  as 
the  right  to  a  fair  trial),  to  be  provided 
regardless  of  cost,  practicality,  or  other 
policy  considerations.  The  arguments  for 
compensation  of  injured  subjects  on 
fairness  grounds  simply  do  not  establish 
so  strict  an  obligation. 

Several  additional  considerations  add 
weight  to  the  arguments  for 
compensation  beyond  the  notion  of 
fairness,  both  in  ethical  theory  and  in 
the  public  perception  of  the 
government's  stance.  First,  the  moral 
claims  of  charity  and  generosity  ought 
not  to  be  ignored — although  the 
obligations  they  create  have  inherent 
limits,  for  one  is  not  judged  wrong  in 
failing  to  be  heroic.  Second,  the  frailities 


the  study,  did  not  lake  positions  of  added  risk-  as 
far  as  could  be  ascertained,  each  arm  was  as  likely 
as  were  the  others  to  turn  out  to  be  the  best  one. 
I  Where  the  arms  of  the  randomized  trial  are  not  of 
equal  expecK-d  therapeutic  value,  of  course,  the 
arguments  in  favor  of  compensating  might  apply.) 
Hence  there  would  be  no  sacrifice  imposed  on  the 
9ut)|ects  by  the  study,  nor  would  there  be  an  act  of 
aliniism  involved  in  enrolling,  unless  there  were 
added  dangers  from  any  incidental  procedures, 
added  to  the  patients'  treatment  solely  for  research 
reasons 


of  the  consent  process,  especially  with 
regard  to  small  risks  of  serious  harm, 
weigh  heavily  as  a  reason  for  added 
"protection"  in  the  form  of  after-the-fact 
recompense  at  least  for  any  serious 
harms  experienced  by  subjects.  ''" 
The  Commission  concludes  that 
compensation  of  injured  subjects  is 
appropriate  to  the  research  enterprise.  A 
program  to  assure  compensation  is  thus 
a  desirable  policy  goal  for  a  just  and 
compassionate  government,  both  as  the 
sponsor  of  most  biomedical  and 
behavioral  research  and  as  the  means 
through  which  society  acts  on  matters  of 
common  interest,  such  as  the  search  for 
new  biomedical  discoveries.  Whether  a 
program  should  be  adopted  depends  on 
the  need  for  it  (Chapter  Four)  and  the 
alternative  means  (Chapter  Five),  and 
upon  whether  the  program's  transaction 
costs.  Vulnerability  to  abuse,  or 
difficulty  of  administration  would  be 
disproportionate  to  the  ethical  problems 
at  which  the  program  would  be  aimed 
(Chapter  Six).  Moreover,  a  full 
evaluation  of  the  ethical  arguments  for 
and  against  compensation  for  research 
injuries  must  take  these  practical 
considerations  into  account.  Such 
practicalities  are  in  themselves  ethical 
matters  because  they  turn  on  questions 
of  the  fair  allocation  of  resources,  the 
potential  impact  of  a  program  on  the 
rights  of  other  parties,  and  horizontal 
equity  with  persons  suffering  from  other 
misfortunes. 


-°  A  further  benefit  of  a  genera!  program  of 
compensation  would  be  a  partial  amelioration  of 
certain  harms  visited  by  unethical  research 
practices.  The  overwhelming  majority  of  research 
subiects  are  recruited  under  honorable  conditions. 
Research  scientists,  while  having  a  research  agenda 
in  addition  to  any  therapeutic  relationship  with  a 
potential  subject,  have  generally  been  as  solicitous 
of  patient  welfare  as  they  would  be  for  their  own. 
The  current  review  process  is  In  place,  however, 
because  there  have  been  exceptions.  Only  a  few 
cases  have  come  to  light,  but  there  does  not  exist  a 
means  of  monitoring  the  actual  consent  process 
closely  enough  to  deter  a  scientist  determined  to 
break  the  rules.  Further,  studies  of  the  incidence  of 
injury  have  relied  heavily  on  reporting  by  those  who 
would  have  caused  the  injuries.  Thus  there  is  some 
cause  for  concern  over  injury  due  to  participation  in 
research  under  fraudulent  conditions,  as  when 
potential  benefits  are  exaggerated  or  risks  are 
undisclosed. 

There  are  existing  legal  remedies  for  harms 
visited  upon  subjects  through  deception  and  fraud, 
and  it  would  be  convenient  for  the  Commission  to 
be  able  to  formulate  its  recommendations  without 
having  to  consider  these  cases.  It  is  reasonable, 
however,  to  ask  whether  the  existing  legal 
protection  is  adequate,  and.  If  not,  to  suggest 
policies  which  might  help  to  protect  subjects.  A 
general  program  of  compensation  of  subjects  injured 
in  research  would  provide  a  partial  remedy  for  the 
problem  of  injuries  to  subject*  recruited  through 
deception,  and  the  Commission  counts  this  as  a 
point  in  favor  of  a  compensation  program. 
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Chapter  4:  The  Nature  and  Extent  of 
Research-Related  In|uries 

In  pursuit  of  an  answer  to  the 
linjRrlying  question  at  issue — should 
there  be  a  compensation  program  for 
research  injuries? — the  preceding 
chapter  established  thai  same  subjects 
may  "deserv'e"  such  compensation  tf 
mjured.  In  this  chapter  the  Conrmission 
turns  to  the  next  part  of  the  overall 
question  and  examines  how  many 
subjects  are  injured  and  how  severely, 
C.iven  the  extent  of  Fe(iera!  involvement 
in  the  research  enterprise,  surprisingly 
little  is  known  about  either  the 
magnitude  of  the  problem  of  injury  to 
subjects  or  the  nature  of  the  injuries. 
The  Commission  sponsored  two  studies 
of  the  incidence  of  injuries  at  research 
institutions  with  existing  compensation 
programs.  These  studies  do  not  provide 
definitive  answers  at  the  national  level, 
but  are  sugopstive  of  the  nature  and 
scope  of  the  problem.  Taken  together 
with  data  from  other  sources,  they 
provide  a  basis  for  several  modest,  but 
important,  conclusions: 

(1)  the  incidence  of  serious  injury  and 
the  absolute  numbers  of  people 
seriously  injured  are  small; 

(2)  most  injuries  are  trivial  in  nature 
and  require  no  medical  intervention, 

(3)  of  those  injuries  that  require 
intervention,  most  are  only  temporarily 
disabling: 

(4)  most  serious  injuries  and  fatalities 
associated  with  research  are  more  likely 
to  result  from  underlying  disease  than 
from  the  research  per  se; 

(5)  patient-subjects  in  therapeutic 
research  are  more  likely  than  normal 
subjects  in  nontherapeutic  resear{  h  to 
suffer  injury;  and 

(6)  the  existence  of  compensation 
programs  does  not  stimulate  excessive 
or  unmerited  claims  of  injury. 

Before  examining  the  data  on 
research-related  injury,  it  is  important  to 
note  that  there  is  no  agreed-upon  use  of 
the  term  "research  injury."  No  attempt  is 
made  in  this  chapter  to  specify  the  term 
definitively.  Rather,  in  reviewing 
previous  studies,  the  definitions  used  in 
each  will  be  noted  in  order  to  avoid 
spurious  comparisons.  Many  quite 
disparate  definitions  have  been 
employed  for  various  purposes.  In 
different  contexts,  "injury"  has  been 
used  to  denote  (or,  in  some  instances, 
has  merely  not  been  clearly 
distinguished  from)  "adverse  effect," 
"clinical  event,"  "significant  medical 
event,"  "complication,"  and 
"unanticipated  consequence." ' 


Many  studies  employ  some  scale  of 
seriousness  to  distinguish  amung  the 
consequences  of  research.  Such 
dislinclions  tend  to  be  made  a'ong  a 
'iiinensinn  of  disability  [i.p..  trivial, 
temporarily  disabhng.  permanently 
disabling  or  fatal)  or  to  be 
t)peratii_inalized  in  terms  of  the  amount 
(ii  medical  care  needed  as  measured 
either  bv  the  extent  of  the  mtervention 
(no  treatment,  physi^an  inter\-ention. 
referral,  hospitalizations)  or  by  the 
"cost"  of  tiiat  mfer\er,iian  (which  may 
or  may  not  include  iost  earnings  as  well 
<js  medical  care  costs). ^ 

The  lack  of  a  uniform  definition  of 
Injury  makes  it  difficult  to  compare 
reports  on  the  consequences  of  research. 
Keeping  this  potentially  serious 
limitation  in  mind,  the  Commission 
analyzed  data  from  many  source.s  in 
order  to  try  to  determine  whether 
injuries  of  any  significance  (either  in 
terms  of  frequency  ur  serir.,jsness)  are 
occurring  in  research  with  human  beings 
in  such  a  way  that  a  general 
compensation  program  for  such  research 
would  appear  to  be  needed. 
Correiatively.  are  the  injnries  that  occai 
of  such  an  extent  that  compensation 
could  be  paid  without  o\'erburdening  the 
research  enterprise? 

In  would  seem  that  the  .most  relexant 
dat?  to  answer  these  questions  uoi.ld 
come  from  institutions  with 
c:ompensation  programs  already  in 
place.  Since  no  published  information 
was  available  from  these  programs,  the 
Commission  solicited  reports  from  the 
University  of  Washineton  in  Seattle  and 
the  Quincy  Research  Center  in  Kansas 
City,  .Missouri.  Data  fiom  these  reports 
were  compared  with  existing  cjata  from 
other  sources,  including  a  previously 
published  longitudinal  study  of  a  d.nig 
testing  facility  in  Michigan,  and  h:  )ad- 
based  data  from  multiple  institutions. 

Longitudinal  Institutional  Studies 

The  University  of  Washington  in 
Seattle  and  the  Quincy  Research  Center 
in  Kaiisas  City.  Missouri,  reported  their 
data  re,:;arding  numbers  of  subjects 
covered  and  the  kinds  of  research  in 


'  In  Phase  1  drug  trials,  for  example,  it  may  be 
appropriate  and  necessan,'  lo  note  all  "events," 
including  consequences  of  the  drugs  and 
intercurrent  illness,  but  such  "events  '  are  not  the 


s.iniii  .IS  rcsiMrrh-rpl.ifi'd  irjunes  Furtherrrrore. 
some  of  the  terms  used  to  connote  injury  actually 
prni.ilede  injury  in  time  Thwi  is,  a  "complication" 
mA\.  if  it  IS  not  handled  correclly.  becnme  an  injury 
and  iherLfiTK  be  onlv  an  ina,''pct  consequence  of 
the  research.  Although  il  i.s  important  for  informed 
connenl  and  IRB  i.learancp  tc  inriicale  what  are 
considered  to  be  possible  (hence  untK  ipuledl 
consequences  of  the  research,  and  il  is  important  for 
scientific  purposes  to  take  account  of  unanticipated 
I  onsequences  of  research,  these  are  not  the  same  as 
research-related  mjnnes.  For  dwcasaions  of  iniiirj  it 
18  the  seriousness  of  the  consequence,  not  its 
predictability,  which  is  miportant. 

'Office  of  Technology  Assessment.  U.S. 
Congress.  CompansatioD  for  Vaccine-Relaled 
Injuries  (1980), 


which  they  were  mvoUed   the  nature 
and  incidence  of  injury,  the  number  of 
claims  made  (and  paidj  for  medical  care 
or  compensation,  and  the  cost  of  the 
insurance  program.  Data  from  the  two 
programs  are  not  fully  comparable 
because  the  University  of  Waship.gton  is 
a  general  research  faculty  while  Quincy 
is  a  drug  testing  facility  and  because  of 
different  delinintions  of  injury. 
Nonetheless  the  programs  are  large 
enough  to  geneiate  data  that  are 
suggestive  of  the  extent  and  nature  of 
research-related  injury  and  these  data 
seem  to  be  corroborated  by  other 
reports. 

Genera!  Research  Program:  University 
of  Washinj;tun.  Seattle.  Diana  McCann 
and  John  Pettit.  of  the  University  of 
Washington  at  Seattle,  analyzed  records 
for  the  years  1972-198-1  during  which  an 
estimated  3.t6.000  subjects  on  more  than 
3300  protocols  for  biomedical  research 
were  covered  by  the  university's 
compensation  program. 'During  that 
period,  investigators  were  required  to 
submit  detailed  reports  to  the  Human 
Subjects  Revipvv  Office  on  the  subjects 
involved  in  thf^ir  research  and  any 
adverse  effect  experienced  by  those 
subjects  that  were  possibly  related  to 
their  participation  in  the  research.* 

McCann  and  Pettit  reported  that  for 
the  year  prior  to  the  establishment  of  the 
insurance  program,  survey  data  indicate 
adverse  effects  in  4.6%  of  the  studies  (5 
out  110)  involving  0.07%  of  the  subjects 
(10  out  of  14,942).  None  of  the  subjects 
were  partially  or  permanently  disabled 
and  no  deaths  were  reported. 

This  exceptionally  low  rate  of  injury 
could  be  accnirate  or  may  be  partly  an 
artifact  of  the  retrospective  survey. 
Since  the  insurance  program  began,  the 
university  has  had  two  means  of 
reporting  adverse  effects  internally.  An 
"Adverse  Effect  Report"  is  used  when 
there  is  a  likelihood  of  a  claim  against 
the  university,  while  a  "Status  Report" 
is  required  on  an  annua!  basis  for  all 
adverse  effects.  The  former  has  been 
used  and  are  summanzed  for  nine  years; 
the  latter  have  been  m  efTect  for  only 
four  years.  Although  the  reports  provide 
details  about  the  nature  of  the  adverse 
effects,  they  are  often  vague  with 
respect  to  the  numbers  of  subjects  who 
experienced  particular  adverse  elTects, 


'Diana  McC'enii  ^nd  jorii,  R   PettiL /I  Reparian 
Adverse  Effects  Insurance  for  Human  Subje^Ua 
(1880):  see  Appendix  H  to  lh»  Report  The  data 
were  updated  by  Ms  McCann  in  February  1982. 

'  Il  is  noteworthy  thai  even  where  a  compensation 
projiram  exists  at  a  single  uutilution.  the  precise 
nunber  of  research  subjects  is  not  known.  It  should 
also  be  noted  that  subiectis  pariici|iating  tn 
behavioral  research  have  been  excluded  from  the 
compensation  program  since  the  second  year  of  the 
pro;;ram. 
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making  it  very  difficult  to  calculate 
incidence  rates.  Fortunately,  for 
purposes  of  this  Report,  most  of  these 
imprecisions  appear  in  reports  of  effects 
that  were  merely  transient  and  trivial. 

A  further  difficulty  in  interpreting  the 
data  reported  by  McCann  and  Pettit 
arises  from  the  ambiguous  use  of  the 
phrase  "adverse  effect."  Whether  an 
adverse  effect  means  both  "anticipated" 
and  "unanticipated"  consequences  or 
just  unanticipated  consequences  has  not 
been  resolved  by  the  institution.  At 
present,  current  policy  allows  individual 
investigators  to  report  whichever  they 
prefer.  In  the  adverse  effects  and  status 
reports,  therefore,  the  term  is  apparently 
used  in  both  ways. 

The  Commission  staff  reviewed  the 
descriptive  information  accompanying 
the  data  for  each  of  the  status  reports; 
the  incidents  listed  there  as  "adverse 
effects"  were  more  numerous  than  those 
reported  separately  on  "adverse  effects  ' 
forms.  Omitting  "trivial"  injuries  (such 
as  headache,  nausea,  dizziness, 
soreness  and  other  transitory  symptoms 
not  requiring  medical  intervention]  the 
staff  calculated  that  in  the  first  eight 
years  144  subjects  {or  0.04%  of  the 
estimated  total  of  356,000)  experienced 
temporary  disability;  none  were 
permanently  disabled  and  two  patient- 
subjects  died.  Most  of  those  who 
experienced  injury  were  patient-subjects 
with  existing  disease. 

Reports  on  34  "adverse  effects"  of 
research  (involving  42  subjects)  were 
filed  with  the  university's  Human 
Subjects  Office  in  the  first  nine  and  one- 
half  years  of  the  compensation  program, 
but  only  18  claims  for  compensation 
were  submitted.  The  small  size  of  this 
figure  is  probably  due  to  a  combination 
of  factors.  First,  although  subjects  are 
told  that  medical  care  is  available  in 
case  of  injury,  they  are  not  specifically 
informed  of  the  existence  of  the  formal 
compensation  program;  second,  claims 
are  normally  initiated  by  investigators; 
and  finally,  there  are  informal 
mechanisms  for  handling  some  injuries. 
About  the  final  point,  McCann  and  Pettit 
report: 

It  is  known  that  some  medical  care  and 
other  professional  services  are  provided  to 
subjects  who  experience  both  anticipated 
and  unanticipated  adverse  effects  for  which 
no  claim  is  made  against  the  adverse  effects 
compensation  program  ....  How  such  care 
is  Financed  or  accounted  for  is  not  reported  to 
a  central  office,  therefore  this  information  is 
not  available.  The  following  means  are  likely: 
time  donated  by  the  health  professional: 
costs  absorbed  by  a  grant  or  contract,  as 
appropriate,  e.g..  the  Clinical  Research 
Center  and  reciprocal  services  provided 
within  the  health  professions.' 

■McCann  and  PetUt.  supra  note  3,  at  27. 


It  has  taken  some  time  for  the  program 
to  become  well  established  at  the 
university,  and  the  rate  of  claims  has 
picked  up  in  the  last  several  years. 
In  all  cases  in  which  an  injury  n 
found  to  have  been  related  to  the 
research  procedure,  some  payment  has 
been  made.  Most  have  been  very 
modest  (from  $2  to  $249  for  expenses); 
until  recently,  the  largest  payment  made 
was  $1,550.  A  claim  for  an  injury  that 
resulted  from  contamination  of  the 
equipment  used  in  an  experiment  has 
now  been  settled  for  $10,000.  Six  of  the 
42  injuries  were  reported  as  "not 
related"  to  the  research  project:  only  in 
one  case  did  the  subject  file  a  claim, 
which  is  the  only  claim  of  the  18  in 
which  payment  has  not  been  made. 

Nontherapeutic  and  Therapeutic  Drug 
Testing:  Quincy  Research  Center.  A 
second  report  was  prepared  by  John 
Arnold.  M.D.,  Director  of  the  Quincy 
Research  Center  in  Kansas  City, 
Missouri,  a  drug  testing  facility  whose 
subjects  have  been  covered  by  a 
workers'  compensation  program  since 
1975.*  Because  much  of  the  research  at 
Quincy  is  performed  to  support 
applications  for  new  drug  licenses, 
careful  reports  are  kept  of  the  number  of 
subjects  involved  in  each  protocol,  the 
duration  of  their  participation  in  each 
research  project  and  all  "clinical 
events"  (including  intercurrent  illnesses 
such  as  colds,  flu,  appendicitis, 
drunkenness,  toothache,  eye  surgery, 
etc.). 

Data  reported  by  Dr.  Arnold  are  from 
151  Phase  1  (nontherapeutic)  projects 
involving  2596  normal  volunteers,  and  78 
Phase  2-4  (therapeutic)  projects 
involving  2478  patient  volunteers.' 
Simple  frequency  counts  of 
undifferentiated  "clinical  events"  as 
well  as  "significant  clinical  events  with 
sequelae"  are  reported  for  both  study 
types  and  subject  categories.  Both  the 
total  number  of  clinical  events  and  the 
number  of  serious  events  are  greater  in 
Phase  2-4  studies  with  patient-subjects 
than  in  Phase  1  studies  with  normal 
volunteers.  Patient-subjects  are  more 
likely  than  normal  subjects  to  withdraw 
from  protocols  because  of  significant 
clinical  events  and,  although  the 


•John  D.  Arnold.  Incidence  of  Injury  During 
Clinical  Pharmacology  Research  and 
Indemnification  of  Injured  Research  Subjects  at  the 
Quincy  Research  Center  (1980);  see  Appendix  I  to 
this  Report. 

'  Phase  1  studies  are  used  to  determine  loxic 
dosage  and  pbiarmacological  actions  of  drugs  such 
as  metabolism,  absorption  and  elimination.  Phase  2 
trials  are  conducted  on  a  limited  number  of  patients 
to  evaluate  specific  disease  treatment  or  prevention. 
Phase  3  and  4  studies  involve  extensive  clinical 
trials  to  assess  safety,  effectiveness  and  optimal 
dosage  levels  for  treating  specific  diseases.  The 
phases  proceed  sequentially. 


incidence  rates  are  very  low,  patients 
are  more  likely  to  be  hospitalized  (1.43% 
vs.  0.2%)  and  to  die  (0.24%  vs.  0). 

It  appears  that  most  of  the  clinically 
significant  side  effects  occurred  because 
of  preexisting  disease  in  patient-subjects 
rather  than  as  a  direct  consequence  of 
the  experimental  drugs  or  participation 
in  research.  None  of  the  six  deaths  and 
only  seven  of  the  36  hospitalizations 
could  conceivably  have  been  research- 
related,  whereas  three  of  the  five 
hospitalizations  for  normal  volunteers 
could  have  been  as  a  consequence  of  the 
research.  From  these  data  Dr.  Arnold 
concluded  that  the  conduct  of  Phase  2 
through  4  protocols  is  "inherently  beset 
by  greater  incidences  of  primary  disease 
states  in  outpatient  parficipants"  '  for 
three  reasons.  First,  the  testing  of  drugs 
and  devices  for  "efficacy"  requires 
preexisting  disease  states  in  selected 
participants;  second,  testing  under  these 
protocols  involves  research 
participation  of  greater  than  average 
duration;  and  third,  the  subjects  tend  to 
be  of  more  advanced  age. 

A  second  conclusion  from  the  data 
from  the  Quincy  Center  derives  from  the 
fact  that  normal  volunteers  are  more 
likely  than  patient  volunteers  to  be 
referred  for  medical  care  as  a  result  of 
significant  clinical  events.  In  addition, 
protocol  termination  and  alteration  of 
protocol  designs  are  more  likely  in 
Phase  2  studies  than  in  Phase  3-4 
studies. 

The  available  data  on  significant  clinical 
events  with  participant  and  protocol  sequelae 
support  the  conclusion  that  the  incidence  of 
drug-  and  participation-related  events  is 
higher  in  Phase  1  protocols  employing  normal 
participants  by  reason  of  heretofore 
undiscovered  drug  effects  that  are  toxic  to  a 
greater  or  lesser  extent  to  human  subjects.  By 
employing  normal  adult  male  subjects  for  the 
conduct  of  Phase  1  protocols,  these  events 
were  more  easily  and  immediately  resolved 
via  therapeutic  intervention  and  additional 
physician  consultation  and  resulted  in  a 
minimization  of  the  amount  of  actual  risk  to 
participants  and  additional  sequelae  such  as 
early  termination  from  protocol  and/or 
hospitalization.  Thus,  Phase  2  data  indicate 
that  normal  male  participants  were  able  to 
tolerate  the  ultimate  hazards  of  eariy  Phase  1 
drug  testing  without  serious  sequelae,  as 
evidenced  by  findings  of  no  deaths  and  few 
hospitalizations  but  increases  in  participant 
referrals  for  additional  medical  care  and 
physician  consultations.  We  beUeve  the  same 
drug-related  complications  would  have  been 
fatal  or  very  serious  in  ill  outpatients.* 

A  third  suggestion  from  Dr.  Arnold's    • 
data  is  that  the  number  of  clinical 
events  is  direptly  proportional  to  the 
length  of  exposure.  The  average  number 


'  Arnold,  supra  note  8  at  12. 
•W  atao. 
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of  days  on  protocols  was  almost  twice 
as  great  for  patients  than  for  normal 
subjects  (26  vs.  14  days)  and  on  the 
average,  patients  had  35%  more  clinical 
events  per  participant. '"  Obviously, 
existing  illness  is  a  confounding  variable 
in  trying  to  ascertain  the  relationship 
between  risk  exposure  and  injury;  the 
illness  itself  can  worsen  over  time 
thereby  leading  to  its  own  effects  and 
rendering  the  patient-subject  more 
susceptible  to  injury.  When  injury 
occurs,  it  may  be  difficult  to 
differentiate  whether  it  is  due  to  the 
preexisting  illness  or  to  the  intervention. 

Nontherapeutic  Drug  Testing: 
Michigan  State  Prison.  A  previously 
published  study  of  research  injuries  was 
conducted  by  Dr.  Chris  Zarafonetis  and 
other  members  of  the  Protocol  Review 
Protection  Committee  for  the  State  of 
Michigdn  Department  of  Corrections." 
They  examined  clmically  significant 
adverse  effects  in  a  Phase  1  drug  testing 
program  Involving  normal  prison 
volunteers  during  a  twelve-year  period 
from  1964-1976.  Records  were  reviewed 
for  805  protocols  involving  29,162 
participants  over  614,534  subject  days. 

The  authors  reported  58  adverse  drug 
reactions  and  six  additional 
"complications"  temporally  related  to 
the  drug  study,  forming  a  total  of  64 
subjects  (.2%)  who  experienced 
"significant  medical  events"  [I.e..  "the 
associated  appearance  of  objective 
clinical  signs  or  laboratory 
abnormalities;  and  sufficient  discomfort, 
hazard,  or  potential  hazard  to  require 
physical  intervention,  e.g.,  to  stop  test 
drug,  initiate  appropriate  therapy,  and 
follow-up  to  recovery  or  other 
outcome").  None  of  the  adverse 
reactions  and  only  one  of  the 
complications  were  permanently 
disabling;  one  subject,  on  placebo,  died 
of  cerebrovascular  hemorrhage  while 
asleep.  Thus,  a  clinically  significant 
medical  event  occurred  once  every  9602 
days  of  subject  exposure  or  about  once 
every  26.3  years  of  individual  subject 
participation. 

Although  the  data  from  the  three 
institutional  studies  are  quite  consistent, 
it  IS  important  to  compare  these  with 
data  from  a  broader  base  in  order  to 
determine  how  representative  these 
particular  institutions  are  of  the 
research  universe. 


'"McCann  and  Pettit  also  reported  longer  average 
risk  durHtion  for  patients  than  for  normal  volunteers 
dilhough  it  was  found  to  be  highly  variable  (3  to  20 
times  greater)  depending  on  the  particular  mix  of 
research  projects  in  any  one  year 

' '  Chris  J  D,  Zarafonetis.  Philip  A  Riley.  Park  W. 
Willis.  Lawrence  H.  Power.  )udson  Werbelow,  Leo 
Karhat.  Wendall  Beck  with  and  Bernard  H,  Marks. 
Clinically  Significant  Adverse  Effects  in  a  Phase  1 
Testing  Program  24  Clin.  Pharm.  *  Ther.  127  (1978) 


Broadly  Based  Sources  of  Data 

Since  American  society  has  been 
providing  extensive  governmental 
support  for  research  for  many  years,  a 
logical  source  of  data  to  answer 
questions  about  the  overall  incidence  of 
injuries  would  be  the  Federal  agencies 
that  conduct  support  or  regulate 
research.  Unfortunately,  very  little 
retrospective  data  is  available  from 
Federal  sources. 

An  alternative  method  would  be  to 
follow  a  prospective  approach.  Rather 
than  count  up  the  number  of  injuries 
that  have  occurred  in  a  particular  pe.riod 
in  the  past,  one  could  estimate  the 
number  that  can  be  expected  to  occur  in 
the  future.  To  do  this,  one  would  have  to 
know  the  total  number  of  human 
subjects  participating  in  research,  the 
portion  involved  in  various  types  of 
research,  and  the  probability  and 
severity  (collectively  termed  "risk")  of 
injury  asociated  with  each  type  of 
research.  Again,  the  facts  needed  to 
carry  out  this  approach  appear  to  be 
lacking. 

Government-Reported  Incidence  of 
Harm.  The  Commission  has  fpund  that 
data  on  research-reldted  injuries  a.nd  on 
research  subjects  generally  are 
extremely  limited  in  terms  of  both  the 
a.Tiount  of  information  available  and  its 
gtmeralizability  '=  Despite  the  very 
major  role  of  the  governnient  in 
research,  there  is  no  comprehensive 
Federal  mechanism  for  collecting  data 
on  injuries.  In  response  to  direct 
inquiries,  officials  fro.m  FD.A  and  .MH 
testified  that  neither  agency  compiles 
such  information.  In  addition,  of  the 
more  than  twenty  other  Federal 
agencies  that  conduct  or  support 
research  with  human  subjects,  only  one 
(the  National  Bureau  of  Standards)  was 
able  to  provide  the  Commission  with 
information  on  either  the  nature  or  the 
incidence  of  injuries  experienced  by 
subjects  in  research  conducted  under  its 
auspices. "  Neither  the  government  as  a 
whole  nor  the  individual  agencies  have 
data  on  the  number  or  kind  of  injuries 
sustained  by  subjects  of  Federally 
conducted,  supported,  or  regulated 
research. 

The  only  Federal  attempt  to  collect 
and  analyze  data  on  research  injuries 
was  a  special  study  conducted  in  1976 
by  Philippe  Cardon  and  his  associates 

"5p(?  the  Commi.'is'on's  Biennial  Report  on 
Prnctccting  Human  Suhjp'Js  Government  Printing 
Office.  Washington  jl^flll  for  findings  and 
recommendations  on  dma  on  research  participation 
and  injuries, 

"The  agency  reporled  two  injuries  since  19-5 
one  subject  who  fell  while  testing  emergency  egress 
from  mobile  homes  and  one  who  allegedK  injured 
his  back  diinng  researh  tn  establish  portability 
guidelines  for  the  FTC- 


for  the  HEW  Secretary's  Task  Force  on 
the  Compensation  of  Injured  Research 
Subjects. '*  In  a  telephone  survey, 
investigators  were  asked  to  report  the 

number  of  subjects  involved  in 
therapeutic  and  in  nontherapeutic 
studies,  the  nature  and  incidence  nf 
injuries  "that  could  be  attributed  to  the 
conduct  of  the  experimental  regimen," 
and  whether  those  injuries  were 
experienced  by  subjects  of  therapeutic 
or  nontherapeutic  research.  Injuries 
were  classified  as:  trivial,  temporarily 
disabling,  permanently  disabling,  and 
fatal. 

Investigators  reported  on  a  total  of 
132.615  subjects  Overall.  3  0'^  of  the 
subjects  experienced  trivial  adverse 
effects,  0.7%  experienced  temporarily 
disabling  injuries,  less  than  0.1%  were 


J  m)ur 
ntlv  Ji 


permanently  aisabled  and  0.03%  died 
(All  of  the  fdtfelities  occurred  in  patient- 
subjects  in  therapeutic  research.)  Of  the 
more  than  39,000  subjects  participating 
in  therapeutic  research  studies,  10.8% 
experienced  adverse  affects  or  injuries 
most  of  which  were  trivial  in  nature. 
Only  2, 4%  of  subjects  were  temporarily 
disabled,  less  than  0.1%  were 
permanently  disabled  and 
approximately  0.1%  died.  Most  of  the  43 
fatahties  were  not  clearly  related  to  the 
research.  In  fact.  37  (86%)  of  the  reporled 
deaths  were  in  cancer  chemotherapy 
trials.  In  the  other  categories  as  well, 
many  of  the  "injured"  were  cancer 
patients  who  experienced  familiar  side 
effects  of  standard  treatment.  The 
incidence  of  injury  for  subjects 
participating  in  nontherapeutic  research 
was  even  lower.  Of  93.399  subjects,  only 
8.8%  experienced  injuries,  most  of  which 
were  trivial.  Thirty-seven  people  (0.1%) 
were  temporarily  disabled,  one  person 
was  permanently  disabled  and  there 
were  no  fatalities.  The  authors  correctly 
point  out:  "the  data  are  a  gross 
summation  of  the  many  interactions  and 
perceptions  of  patients  and  subjects, 
prmcipa!  investigators  and  probably 
others  involved  in  the  conduct  of  their 
research,  the  authors  of  the 
questionnaire  and  the  telephone 
interviewers  Other  approaches  and 
assumptions  might  give  different 
results,"  " 

Furthermore,  it  is  likely  that  in  a 
retrospective  telephone  interview  there 
will  be  some  underreporting  of  injuries 
because  of  incomplete  records,  problems 
of  recall,  and  unwillingness  to  disclose 


"Philippe  V  Cardon  F  William  Dommel  [r  and 
Robert  R  Trumble  In/unes  to  Hpsp<irch  Subiects:A 
Sun-ey  of  Investinotors.  295  New  Eng.  ).  Med.  850 
ns'bl  [report  prepared  for  the  HEW  Secretary's 
Task  Force  on  the  Compensation  of  In)ured 
Research  Subjects). 

"Id.  al  653. 
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such  information.  How  large  a  bias  thia 
introduces  into  the  data  is  not  known. 
These  data  £ire  not,  however, 
inconsistent  with  those  reported  by 
McCann  and  Pettit  for  the  University  of 
Washington. 

Prospective  Appnndi.  An  alternative 
method  for  determining  tiie  incidence 
and  aehousness  of  research  injuries 
would  be  to  look  forward  rather  than 
backward.  Each  research  project  entails 
certain  steps  or  procedures.  Some  of 
those  carry  known  risks.  If  one  added  to 
those  risks  an  appropriate  factor  for  the 
risks  of  any  new  and  untested 
procedures — and  for  the  risk,  if  any,  of 
the  particular  and  perhaps  novel  use  of 
the  known  procedures  in  combination — 
it  should  be  theoretically  possible  to 
project  a  risk  for  each  type  of  research. 
When  multiplied  by  the  number  of 
subjects  in  each  research  activity,  the 
result  would  be  an  estimate  of  the 
injuries  expected.  Again,  unfortunately, 
neither  basic  data  on  numbers  of 
subjects  nor  the  more  sophisticated 
numbers  needed  for  risk  estimates  are 
available. 

Number  of  subjects.  Very  little 
information  is  available  about  the 
numbers  of  people  serving  as  research 
subjects  at  any  given  time  who  are  at 
risk  of  injury.  Neither  the  funding 
agencies  nor  the  recipient  institutions 
are  required  to  collect  such  information. 
Thus,  although  it  is  known,  for  example, 
that  the  Public  Health  Service  (PHS) 
supports  approximately  80%  of  the 
Federally  fundt^d  biomedical  research 
that  is  condu'  •>'d  throughout  the 
country,  th*-       •  hpr  of  subjects  involved 
in  such  stud' -   -  not  known.  This  is 
also  true  of     '  •  '  federal  agencies 
supporting  r,-- 

In  the  19" 
was  estima'-^ 
600,000  sub- 
in  PHS-8up(' 
controlled  s' 
Such  trials  .. 
research  sup. 
Service;  a  ld'« 
involves  St., 
normal  grow 
variety  of  c 
normal  vol 


Other  pa  I 
Food  and  Ii'   > 
of  375,000  s.. 
in  research  oe 


■•'ti 

■  \'\  Task  Force  Report  it 
-i'  approximately 
ire  involved  annually 

.  Iinical  trials  (;.e.. 
-  'if  new  therapies)." 

V  a  part  of  the 
"yi  by  the  Public  Health 
-1  mount  of  research 
-     '  basic  physiology. 
I  development,  and  a 
4uiries  utilizing 

-btimates  include  the 
■Xdminislration's  figure 
•  iH  per  year  participating 
wned  to  test  new  drugs 


and  medical  devices;  this  figure  is 
expected  to  increase  as  a  result  of  the 
recent  promulgation  of  regulations 
governing  the  testing  of  medical 
devices." 

It  seems  unlikely  that  a  firm  estimate 
of  the  number  of  subjects  at  risk  for 
injury  at  a  given  time  could  be  prepared 
from  figures  currently  available;  any 
such  conclusions  would  be  based  on  too 
many  levels  of  approximations, 
extrapolations  and  assumptions  to  be 
reliable.  Thus,  without  either  the 
numerator  or  the  denominator  with 
which  to  determine  the  incidence  of 
research-related  injuries,  neither  the 
absolute  magnitude  of  the  problem  nor 
the  size  of  the  universe  from  which  it 
emanates  can  be  known  with  certainty. 

Subject  characteristics.  Although  the 
PHS  and  FDA  have  not  provided  direct 
assessments  of  the  characteristics  of 
subjects  and  of  the  projects  in  which 
they  are  involved,  some  data  were 
collected  by  the  University  of 
Michigan's  Survey  Research  Center  in 
the  study  of  IRBs  it  performed  for  the 
National  Commission  for  the  Protection 
of  Human  Subjects  in  1975.'*  These  data 
provide  the  best  available  description  of 
the  characteristics  of  subjects 
participating  in  biomedical  and 
behavioral  research.  Principal 
investigators  were  asked  to  estimate  the 
age.  sex.  racial  and  income  distributions 
of  their  experimental  subjects.  Projects 
were  then  weighted,  based  on  the 
number  of  subjects,  to  produce  overall 
estimates  of  demographic 
characteristics  of  research  subjects. 

Table  1    DtMOGRAPHic  Characteristics  of 
Biomedical    and    Behavioral    Research 

SueJECTS 

Perc«fit 


Fem«le  , ..._______. 

Male       

BaCB 

Biac*      

Oniw       

^'tqref    .„„„..«, 

MiciOle  

Lower  

Age 

3  month«-6  y^ars 
7-12  »eers 
13-18  ra*» 


51  0 
<80 

71  2 

20  7 
7  1 

n  7 
51  3 
31  5 

SB 
92 
53 
76 


Tabl£  1.  Demographic  Characteristics  of 
Biomedical  and  Behavioral  Research 
Subjects — Continued 


Psrcefit 

42.0 

20.8 

7  4 


••HEW  Secreidrv  i  laak  Force  on  the 
Compenaation  ol  Iniured  Reaearch  Subjecls.  Report, 
U.S.  Departmen'  ut  Health.  Educaltoc  and  Welfure, 
Washington  1 19?" I  ai  VlIl-2. 


■ '  Infnmiaiion  provided  by  personal 
rommunicalion  w:lh  |ufin  C.  Petncciani.  M.D,. 
Dirfcior  Bioresearch  .Monitoring  Program.  FDA 
(19801 

"Robert  .^  Cooke  and  .Arnold  S,  Tannenbaum.  ,4 
Survey  of  Institutional  Review  Boards  and 
Research  InvoJviiig  Human  Subjects. 


tS-40) 
41-64  years.. 
65+  ysora  ... 


Additional  figures  on  subjects' 
characteristics  are  divided  according  to 
percent  of  projects  rather  than  percent 
of  subjects.  Figure  1  shows  the  subjects 
participating  in  therapeutic  and 
nontherapeutic  research  and  their 
source  {by  percent  of  project).  Note  that 
both  patients  and  nonpatients  are 
involved  in  therapeutic  as  well  as 
nontherapeutic  research.  This  apparent 
inconsistency  is  easily  explained.  First, 
research  in  preventive  medicine  is 
usually  conducted  on  normal  volunteers 
yet  is  considered  therapeutic  (e.g.. 
vaccines,  controlled  diet  to  prevent 
heart  disease,  flouride  in  toothpaste  to 
prevent  cavities).  On  the  other  hand, 
some  studies  are  undertaken  to 
understand  a  disease  process;  although 
the  subjects  must  necessarily  be 
patients  suffering  from  the  disease,  since 
the  research  provides  them  with  no 
treatment,  these  studies  are  considered 
nontherapeutic. 

Note. — Appendix  to  Report  and 
Recommendations:  Institutional  Review 
Boards,  National  Commission  for  the 
Protection  of  Human  Subjects.  U.S. 
Government  Printing  Office,  Washington 
(1978). 

These  data  do  not  indicate  the 
numbers  of  subjects  involved  in  each 
kind  of  project.  Although  one  might 
assume  that  the  number  of  subjects  in 
therapeutic  and  nontherapeutic 
research,  for  example,  are  equal,  '*  the 
actual  data  on  this  question  are 
fragmentary  and  contradictory.  Cardon 
found  in  his  review  of  132.615  subjects 
in  538  projects  supported  by  NIH  and 
ADAMHA  that  the  subjects  in 
nontherapeutic  research  outnumbered 
those  in  therapeutic  research  by  more 
than  two  to  one.*"  Arnold  in  his 
examination  of  more  than  5000  subjects 
participating  in  pharmacology  research 
found  they  were  evenly  divided  between 
therapeutic  and  nontherapeutic.*' 
Generalizations  to  the  universe  of 
research  subjects  cannot  be  made  from 
either  study. 


"Coolce  and  Tannenbaum.  supra  note  18.  assume 
that  since  the  proportions  of  therapeutic  and 
nontherapeutic  protocols  are  approximately  equal 
80  are  the  numbers  of  subjects  in  each  kind  of 
study. 

""Cardon.  et  ai  $upra  note  14. 

"Arnold,  supra  note  0. 
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Figure  1.  Subjects  Participating  In  Research 
(By  Percent  of  Projects)* 

Source:  Survey  Resea.-ch  Center.  1977.  Table  XV  4 
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Totals  may  add  ap  lo  more  than   lOC'o   since  respondents  could  checlc 
more  ihan  one  kind  of  subiect. 


Although  the  proportion  of  subjects 
participating  in  therapeutic  and 
nontherapeutic  research  is  not  known. 
the  relative  proportions  of  types  of 
studies  are  known,  as  shown  in  Figure  2. 
The  Survey  Research  Center  found  in  its 
survey  of  IRBs  that  46  percent  of  the 
projects  reviewed  by  IRBs  were 
therapeutic  research,  designed  (or 


likely)  to  provide  some  therapeutic, 
diagnostic  or  prophylactic  benefit  for  the 
subjects. ^^  The  remaining  studies  were 
nontherapeutic  in  that  they  were  n  jt 
likely  to  provide  a  health  benefit  to  the 
participants,  but  rather  were  expected  to 
benefit  society  at  large  (in  the  form  of 
new  knowledge)  or  to  benefit  other 
persons  suffering  from,  or  at  risk  of, 
certain  disorders. 


Figure  2.  Distribution  of  Therapeutic/Nontherapeutic  Projects 
(By  Type  of  Institution) 
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That  same  study  found  that  65  percent 
of  projects  involved  biomedical 
interventions  such  as  clinical 
evaluations  of  bodily  tissues  or  fluids, 
administration  of  drugs  or  other  agents 
and  use  of  diagnostic  and/or  therapeutic 
devices.  Only  7  percent  of  the  studies 
involved  "behavioral  interventions" 
which  were  defmed  to  include 
educational  intervention,  modification 
of  an  organization  or  service  delivery 
system,  social  psychological  therapy 
and  behavior  modification.  The 
remaining  28  percent  of  the  projects 
were  other  kinds  of  behavioral  studies 
principally  involving  interviews  and 
questionnaires,  psychological  and 
educational  testing  and  behavioral 
observation. 

Risks  of  research.  Clearly,  not  all 
research  carries  potential  risks  of 
physical  injury.  In  fact,  subsequent 
analysis  of  the  Survey  Research 
Center's  data  revealed  that  the  four 
most  prevalent  research  procedures  are 
non-invasive:  use  of  data  from  existing 


records  (53.8%  of  subjects),  obtaining  a 
medical  history  (50.1%),  self- 
administered  questionnaires  (45.3%). 
and  interviews  (37%)." 

Figure  3  shows  the  percent  of  all 
research  subject  exposed  to  the  four 
invasive  procedures  most  frequently 
used  in  research.  It  is  important  to  note 
that  the  majority  of  subjects  would  have 
undergone  each  of  these  procedures  as  a 
routine  part  of  their  treatment  or 
diagnosis  even  if  they  had  not  been 
participants  in  research.  Furthermore, 
although  the  procedures  are  labelled 
"invasive,"  many  carry  no  risk  of 
physical  injury,  Cooke's  examination  of 
research  procedures  suggests  that  most 
subjects  participating  in  Federally 
sponsored  or  regulated  research  are 
exposed  to  no  discernible  risk.  The 
remainder  of  subjects  may  be  submitting 
to  procedures  involving  some  risk  of 
physical  harm,  but  in  most  cases 
apparently  would  have  undergone  those 
procedures  anyway  for  diagnostic  or 
therapeutic  purposes. 
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Flgur«  3.  Percent  oi  All  Subjects  Exposed  to  Four  Invasive 
Procedures  Most  Frequently  Used  In  Research 

Sourc*:  Robert  A.  Cooke.  Survey  Research  Cer.tar.  '.JSO.  Tabiei  1-3 


100 


^80- 

a 

•     80- 


Z     40- 


20- 


Perceni  of  *il  s-3'<cti 
•indergoirif  :h»  procedure 

PercenJ  of  all  lubiec'J  who  would 
have  undergone  th«  procedure  even   f 
they  had  not  been  in  :he  researcii 


JS.i'^ 


20"t 


Oblalnini 
bcKllly  fluid* 
[uriam,  blood) 


13  8" 


«S" 


U". 


A  dm  in  ist  ration        Blopay 

at  ■  dru|,  (ab4ainiof 

chemical  ifenl.  tlMue  for 

■  blood  anaWf  is| 


Surjery 

(inciudinf 
oral) 


or  I 


In  a  study  prepared  for  the 
Commission,  Drs.  Mary  Harvey  and 
Robert  Levine  evaluated  the  literature 
on  risk  of  injury  associated  with  twenty 
invasive  procedures  used  in  human 
experimentation  and  also  evaluated  the 
reUability  of  the  risk  estimates 
themselves.**  Risk  of  injury  was  defined 
as  "the  probability  of  injury  occurring 
when  a  specific  procedure  is  performed 
repeatedly  under  similar  circumstances 

*•  Robert  A.  Cooke.  Some  Nolei  on  the  SubjecU  of 
Biomedical  and  Behavioral  Research  (1960):  see 
Appendix  D  to  thii  Report. 


■   '   •  [Ijnjury  occurs  as  a  result  of  one 
or  more  complications  associated  with 
the  performance  of  an  invasive  medical 
or  surgical  procedure," 

Most  published  reports  of  research 
projects  in  which  these  procedures  were 
used  either  did  not  discuss 
complications  and  injuries  at  all,  or  did 
so  only  in  descriptive  terms.  Reports 


"Mdrv  Utirvey  and  R.ihfr!  |   Lenne.  Risk  of 
Iniury  A^sm  sated  iMth  Ti\enly  Irvosive  Procedures 
L'sed  in  Human  Experimentation  and  Assea$m»nt  of 
Rf'.iabihty  of  Risk  Estimates  (1980)  see  Appendix  E 
!o  this  Report. 
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that  did  exist  were  incomplete  and 
inconsistent  thereby  making  it 
impossible  to  establish  meaningful 
estimates  of  research  risks.  An  attempt 
to  extrapolate  from  the  clinical  literature 
to  the  research  literature  revealed 
further  difficulties.  Not  surprisingly, 
retrospective  reports  of  injury  tended  to 
be  lower  than  prospective  reports  for 
the  same  procedures  because  of 
underreporting,  low  response  rates,  and 
insufficient  data  in  existing  medical 
records.  Prospective  studies  tended  to 
give  a  wide  range  of  estimates. 

Finally,  the  circumstances  under 
which  procedures  are  performed  affect 
the  amount  of  risk  involved.  The  skill  of 
the  investigators,  familiarity  with  the 
procedures,  equipment  availability. 
institutional  policies  and  the  existing 
disease  state  of  the  patients  are  just 
some  of  the  variables  which  influence 
the  occurrence  not  only  of  the  initial 
complications,  but  also  their  subsequent 
resolution. 

For  example,  it  has  been  suggested 
that  at  least  some  procedures  requiring 
sophisticated  technology  are  best 
performed  in  hospitals  that  do  m;iny 
such  procedures  each  year." 
Conversely,  at  least  one  study  has 
raised  the  question  "whether  access  to 
the  latest  obstetrical  savvy  and  gear 
may  lead  to  overmuch  intervention, 
possibly  boosting  the  risk  as  well  as  the 
cost  of  having  a  baby."  "  Thus  although 
some  procedures  are  inherently  more 
dangerous  than  others,  how  much  more 
depends  on  circumstances.  Hence, 
injury  can  only  be  predicted  in  terms  of 
estimated  ranges  of  probable  events. 

Conclusions 

It  is  evident  from  the  preceding 
discussion  that  full  data  do  not  exist 
with  which  to  answer  the  questions 
posed  initially.  One  has  neither  broad- 
based  retrospective  data  on  overall 
incidence  of  injury  nor  adequate  data 
with  which  to  calculate  the  extent  of 
expected  injury  in  the  research  universe 
because  none  of  the  components  is 
known  with  precision.  Federal  agencies 
do  not  know  how  many  subjects  there 
are  nor  how  they  are  distributed  across 
the  different  kinds  of  research 
endeavors. 
What  studies  there  are  do  show  that 


"  Harold  S.  Luff.  John  P,  Bunker  and  Alain  C. 
Enltioven,  Should  Operations  be  Regionalized?.  301 
New  Eng.  J.  Med.  1364  (1979). 

"  Sma/I  Hospitals  Found  Better  for  Normal 
Births.  232  Medical  World  News  25  (December  7, 
1981). 


most  research  involves  minimal  or  no 
risk  of  physical  harm.  Yet  it  is  also 
apparent  that  risk  is  a  composite  of 
many  factors,  such  that  for  those 
procedures  which  do  entail  risk  its 
magnitude  cannot  be  specified. 

Although  the  evidence  consistently 
suggests  that  the  incidence  of  serious 
injury  is  small,  nonetheless,  it  is  cle.ir 
that  at  least  some  subjects  sustain 
injuries  as  a  result  of  their  participaiion 
in  Federally  funded  or  regulated 
research.  For  them,  as  for  those  who 
invite  them  to  undertake  risks  (ju  beh.df 
of  society,  the  question  of  compensauun 
is  real  and  of  immediate  importance. 
Furthermore,  the  studies  of  the  Quincy 
rind  University  of  VVashint;*on  programs 
demonstrated  that  compen.sation  w.is 
p. lid  at  those  institutions  without 
overburdening  the  research  enterprise. 
Finally,  it  is  likely  that  only  when  there 
are  functioning  compensation 
programs — even  on  a  limited,  pilot 
basis — will  the  lack  of  data  be 
remedied. 

Chapter  5:  Existing  Remedies  and  Their 
Limitations 

Although  injuries  in  the  course  ot  iRB- 
approved  biomedical  or  behavioral 
research  appear  to  be  neither  frequent 
nor  severe,  they  do  occur.  When 
subjects  are  injured,  what  remedies  a.^e 
currently  available  to  them?  Do  existing 
judicial  or  administrative  remedies 
assure  adequate  compensation? 

The  Commission  has  found  that  to  a 
certain  degree,  some  of  the  claims  by 
injured  subjects  can  be  and  are  being 
met  outside  any  formal  legal  structure. 
Many  investigators  and  research 
institutions  apparently  provide 
emergency  and  short-term  medical  care 
to  subjects  injured  in  research.'  Such  are 
is  provided,  often  without  charge  to  the 
subjects  (or  their  health  care  insurers). 
as  a  matter  of  professional  and 
insfitudonal  responsibility.  For  subjects 
with  minor,  short-lived  injuries  (who 
constitute  a  large  proportion  of  injured 
subjects),  the  provision  of  free,  on-the- 
spot  medical  care  dispenses  with  any 
need  for  formal  "compensation"  for 
research  injuries. 

This  informal  means  of  resolution  is. 
however,  neither  universal  nor 
comprehensive.  On  occasion,  research 
injuries  could  have  severe  consequences 


'Tesfimony  of  Ed-.vard  Holmes.  M,D  .  on  hph.df  of 
the  Association  of  .'\merican  Medical  Colleges 
transcript  of  4tti  meeting  of  the  President  s 
Commission  (September  15,  1980]  at  169-74. 
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for  the  subject's  physical  well-being  and 
ability  to  earn  a  livelihood  or  perform 
family  responsibilities;  further,  they 
could  require  continuing  medical  care  or 
supervision  over  an  extended  period.  In 
such  circumstances,  the  injured  subject 
may  not  be  able  to  count  on  the  largess 
of  the  research  institution.  Moreover,  the 
research  institution  and  investigator 
may  find  that  the  financial  demands 
exceed  the  capacity  of  their  research 
budgets  or  the  discretionary  funds 
available  to  them. 

This  chapter  examines  several  issues 
which  arise  when  serious  injuries  do 
occur  What  factors  currently  govern  the 
abihty  of  injured  research  subjects  to 
secure  medical  Ccire  and  financial 
redress  for  injuries  sustained  as  a  result 
of  participation  in  research?  To  what 
degree  are  these  factors,  particularly  as 
reflected  in  the  legal  rights  of  injured 
subjects,  in  accordance  with  the  ethical 
claims  of  the  subject  and  the  moral 
obligations  and  responsibilities  of  the 
investigator  and  the  wider  society? 
What  changes  are  necessary  to  give 
legal  effect  to  the  underlying  ethical 
claims?* 


-These  issues  are  addressed,  at  least  in  pari,  by  a 
growing  legal  literature  on  compensation  of  injurpd 
research  subjects.  Many  of  the  seminal  early 
treatments  are  discussed  in  Chapter  Two  of  this 
Report  including  articles  by  Ladimer,  Dietrich. 
Bergen.  Stickel.  and  Calabresi.  Other  articles 
noteworthy  include:  Bernard  R.  Adams  and  Marilyn 
Shea-Stonum,  Toward  a  Theory  of  Control  of 
Medical  Expenmentation  with  Human  Subjects: 
The  Role  of  Compensation.  25  Case  W.  Res.  L.  Rev 
604  (1975);  Nancy  E.  Cahill.  Compensation  of 
Subjects  Injured  in  Experimental  Medicine 
Programs:  The  Ethical  and  Legal  Considerations.  1 
|.  Legal  Mod.  110  (1979):  Ciba  Foundation  Study 
Croup.  Madkal  Reaeatch:  Qvil  Liability  and 
Compenatlao  for  Parsooa]  Injury:  A  OiscussioD 
Paper,  The  Ciba  Foundation.  London  (1980):  Patncia 
|.  Cooper.  Compensation  for  Human  Research 
Subiects:  Reform  Ahead  of  Its  Time'.  2  ].  Legal  Med. 
1  (1980);  Bernard  M.  Dickens,  Contractual  .\spects 
of  Human  Medical  Experimentation.  25  U.  of 
Toronto  L  J.  408  (Fall  1975);  |.  B.  Harmon, 
Compensation  of  Research  Sub/ects  for  Adverse 
Effects.  In  U.S.  Department  of  Health.  Education 
and  Welfare,  laauM  In  Resaarch  with  Human 
SubjeU.  DHEW  Publication  No.  80-1858,  U.S. 
Government  Printing  Office,  Washington  (19801 
Seymour  Perry.  Compensation  of  Research  Subiects 
for  .Adverse  Effects,  in  Issuat  in  Research  with 
Human  Subjects:  John  A.  Robertson.  Compensating 
Injured  Research  Subjects:  II.  The  Low.  6  Hastings 
Ctr.  Rep.  29  (1976):  Arthur  [ay  Silverstein. 
Compensating  Those  Injured  Through 
Experimentation.  33  Fed.  Bar  |.  322  (19741 

See  also  the  discussions  of  compensation  For 
research  injuries  in  Charles  Fned.  Medical 
Experimeotatloa:  Personal  Integrity  and  Social 
PoKcy,  American  Elsevier  Publishing  Co  .  Inc    New 
York  (1974)  at  13-43.  185-72;  George  |  Annas, 
Leonard  K  Clantz  and  Barbara  F.  Katz 
Compensation  for  Harm:  An  additional  Protection 
for  Human  Subjects,  in  Informed  Consent  to  Human 
Eicpefimantailaii:  The  Subject's  Dilemma.  Ballinger 
Publishing  Co..  Cambridge.  Mass.  (1977)  at  257-277 

Two  additional  bodies  of  legal  literature  addrpss 
questions  similar  to  those  ansmg  in  the  research 
context.  For  pioneering  discussions  of  nonfauli 


Negligence 

Customarily,  redress  for  personal 
injuries  is  provided  in  the  legal  system 
by  the  law  of  torts.  For  a  subject  to 
receive  compensation  through  the  courts 
for  a  research-related  injury,  the  subject 
would  have  to  establish  legal  liability 
for  the  injury  on  the  part  of  one  or  more 
named  defendants — typically,  the 
investigator  or  the  research  institution. 
At  present,  such  legal  liability  must  be 
predicated  on  a  showing  of  negligence.' 


insurance  for  adverse  effec  ts  resulting  from 
standard  medical  practice,  see  Clark  C.  Havighurst 
and  t.aurence  R.  Tancredi.  "Medical  Adversity 
Insurance  ' — A  No-Fault  Approach  to  Medical 
Malpractice  and  Quality  .Assurance.  51  Milbank 
Memorial  Fund  Q  125  (1973):  Robert  E.  Keeton. 
Compensation  for  Medical  Accidents.  121  L.  Pa.  L. 
Rev.  590  (1973). 

Articles  discussing  compensation  for  injuries 
associated  with  vaccine  or  immunization  prograiqs 
include  Marc  A.  Franklin  and  Joseph  E.  Mais.  Jr.. 
Tort  Ixiw  and  Mass  Immunization  Programs: 
Lfssons  from  the  Polio  and  Flu  Episodes.  65  Calif.  L. 
Rev.  754  (1977|;  Irving  Ladimer.  Legal  and 
Regulator}  Perspectives  in  Mass  Immunization 
Programs.  943  Insurance  Law  Journal  459  (1976): 
Leslie  C.  Ohta,  Immunization  Injuries:  Proposed 
Compensatory  Mechanisms — An  Analysis.  11 
Conm.  L  Rev.  147  (1978);  Bonnie  L.  Siber, 
Apportioning  Liability  in  Mass  Innoculations:  A 
Comparison  of  Two  Views  and  a  Look  at  the  Future. 
6  N  V.U.  Rev.  of  Uw  and  Social  Change  Z31  (1977). 
For  comprehensive  recent  discussions  of 
compensation  issues  in  broader  contexts,  see  Eli  P. 
Bernzweig.  By  AcddenI  not  Design:  The  Case  for 
Comprehensive  Injury  Reparations.  Praeger 
Publishers.  New  York  (1981):  Jeffrey  O'  Connell. 
Ending  Insult  to  Injury:  No-Fault  Insurance  for 
Products  and  Services,  Univ  of  Illinois  Press, 
Urbana.  111.  (19751, 

'Cases  based  solely  on  "mal-research  "  have  not 
been  reported.  Virtually  all  decisions  resulting  in 
the  award  of  damages  to  injured  research  subjects 
appear  to  be  based,  in  whole  or  part,  upon  proof 
thai  injuries  resulted  from  participation  in  research 
to  which  the  plaintiff  (or  individuals  authorized  to 
act  on  his  or  her  behalf]  did  not  grant  legally 
effective  mformed  consent.  Such  cases  might  be 
litigated  on  the  basis  of  negligence  or  in  some 
jurisdictions,  on  the  legal  theories  of  trespass  or 
battery  Alexander  M.  Capron,  Informed  Consent  in 
Catastrophic  Disease  Research  and  Treatment.  123 
U  Pa.  L  Rev,  340,  403-423  (1974). 

Thus  far,  there  has  been  only  a  single  reported 
appellate  decision  in  a  North  American  jurisdiction 
sustaining  a  damage  award  for  a  research  injury 
Halushka  v.  University  of  Saskatchewan.  52 
W  W  R.  808  (Sask.  Ct.  App.  1965)  (upholding  jury 
verdict  of  $22,500  based  on  lack  of  adequate 
mformed  consent).  In  a  second  case,  decided  as  this 
Report  was  in  preparation,  a  New  York  jury 
awarded  S2.9  million  in  damages  to  an  individual 
blinded  by  retrolental  fibroplasia.  The  jury  found 
that  following  his  premature  birth,  the  plaintiff  had 
been  enrolled  in  a  randomized  chnical  trial  of 
oxygen  therapy  without  the  consent  of  his  parents. 
The  jury  awarded  damages  on  the  basis  of  both 
malpractice  and  lack  of  informed  consent.  Burton  v 
New  York  Hospital.  An  appeal  is  now  pending. 

Informed  consent  issues  have  also  been  raised  in 
ongoing  litigation  growing  out  of  research  on  DES 
conducted  at  the  University  of  Chicago  in  the  early 
1950s  Mink  v.  University  of  Chicago.  480  F.  Supp 
713  (N.D  111  1978).  The  first  human  use  of  an 
artificial  heart,  while  perhaps  not  constituting 
"research  with  human  subjects"  in  the  technical 
sense  of  that  term,  also  resulted  in  litigation  over 
the  adequacy  of  informed  consent;  in  that  case. 


That  is,  unless  the  plaintif-subject  can 
prove  the  defendent  was  "at  fault,"  he 
or  she  cannot  legally  recover  for  the 
injuries. 

Requirements  for,  and  Obstacles  to. 
Recovery.  The  traditional  formula  for 
the  elements  necessary  to  state  a  cause 
of  action  for  negligence  includes: 

(a~)-A  duty  or  obligation,  recognized  by 
the  law,  that  a  person  conform  to  a 
certain  standard  of  conduct  ("due  care") 
for  the  protection  of  others  against 
unreasonable  risks. 

(b)  A  failure  to  conform  to  the 
standard  required. 

(c)  A  reasonably  close  causal 
connection  between  the  conduct  and  the 
resulting  injury  ("proximate  cause"). 

(d)  Actual  loss  or  damage  resulting  to 
the  interests  of  another.* 

The  standard  of  "due  care"  in  human 
research  conducted  by  a  professionally 
qualified  investigator  would  be  that 
established  by  his  or  her  peers.  Thus,  in 
order  to  prevail  in  a  lawsuit  against  an 
investigator  (or  the  research  institution 
for  which  the  investigator  works  and 
which  is  legally  responsible  for  the 
investigator's  acts),  a  subject  must  prove 
that  the  investigator  departed  from 
those  standards  [i.e.,  was  "negligent") 
and  as  a  result  caused  the  subject's 
injury.  Needless  to  say.  it  is  often 
difficult  to  establish  a  "standard"  of 
care  for  interventions  that  are  (or 
contain  components  that  are)  by 
definition  innovations  from  existing 
standards.  (The  accepted  norms  for 
researchers,  including  consultation  with 
peers  and  proper  institutional  approval 
of  protocols,  would  provide  some 
standards  for  judging  the  due  care  of  a 
researcher  on  procedural  matters.)  In 
addition,  the  injured  subject  would 
probably  be  barred  from  recovery  if 
negligent  conduct  on  his  own  part 
contributed  to  the  injury  or  if  he 
"assumed  the  risk"  of  injury  in 
consenting  to  participate  in  the  research. 

The  obstacles  in  the  way  of  recovery 
posed  for  any  plaintiff  by  the 
requirements  of  tort  law  loom  especially 
large  in  the  research  context.  Some — 
though  not  all — of  these  special 
difficulties  arise  because  it  is  often  hard 


plaintiffs  challei\ge  was  rejected  by  the  courts. 
Karp  v  Cooley.  493  F.2d  408  (5th  Cir.  1974).  Thus, 
when  subjects  are  enrolled  In  research  protocols 
without  proper  consent,  and  their  participation 
results  in  injury,  the  injured  subjects  may  seek  relief 
in  the  courts  on  the  basis  of  lack  of  informed 
consent.  The  remainder  of  this  chapter  places 
primary  emphasis  on  means  of  redress  available  to 
injured  subjects  who  would  not  be  in  a  position  to 
complain  that  their  informed  consent  was  totally 
absent. 

*  William  U  Prosser.  Handbook  of  the  Law  of 
Torts.  (4th  ed.j  West  Publishing  Co.,  St.  Paul,  Minn. 
(1971)  at  {30,  p.  143. 
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to  prove  negligence  in  the  setting  of 
advanced  scientific  research.  Of  course, 
research  scientists,  like  biomedical  and 
behavioral  scientists  in  standard 
practice  (and  like  all  other  human 
beings),  are  not  immune  from  simple 
carelessness.  The  lack  of  due  care  in 
such  instances  may  be  palpable  a.nd 
easy  to  prove.  The  very  ethos  of 
scientific  investigation,  however, 
requires  that  research  be  conducted 
P'-ecisely.  and  the  available  data  on 
incidence  of  research  injur)es  (and  the 
virtual  absence  of  court  decisions 
awarding  damages  for  negligently 
conducted  research)  suggest  that  errors 
careless  enough  to  result  in  serious 
injury  are  very  rare  in  biomedical  and 
behavioral  research. 

Considerably  more  subtle  questions 
may  be  posed  in  particular  cases 
regarding  the  decision  to  move  from 
animal  experimentation  to  research  with 
human  subjects,  the  design  of  the 
re.search  protocol,  and  technical  aspects 
of  the  actual  conduct  of  the  pi-olocol. 
Scientific  judgments  must  be  made  at 
many  points  along  the  way.  When  are 
such  judgments  negligent?  Under 
traditional  tort  principles,  the  burden  is 
on  the  injured  subject  to  prove,  by 
expert  testimony,  the  "standard  of  care" 
owed  by  the  Lnvestigator  (and  any 
reviewing  bodies)  to  the  research 
subjects.  Marshalling  such  expert 
evidence  may  be  an  exceedingly 
difficult  undertaking  for  the  research 
subject.  In  addition  to  the  highly 
technical  nature  of  the  issues  involved, 
the  subject  may  encounter  difficulties  in 
finding  other  investigators  willing  to 
testify  on  his  behalf — a  phenomenon 
parallel  to  the  so-called  "conspiracy  of 
silence"  in  medical  malpractice 
litigation.* 

The  difficulties  of  establishing 
negligence  in  the  research  setting  are 
further  complicated  by  the  legal 
requirement  of  "foreseeabili^y."  ,'\s 
stated  by  the  late  Dean  William  Pmsser- 

Negligence  ...  is  conduct  wliis  h  falls 
below  (he  standard  established  by  Irivv  for 
the  proteclinn  of  others  against  unreasonable 
risk.  It  necessaiily  involves  a  forcseedble 
risk.  ...  If  tlie  defendant  cuuld  not 
reasondbly  foresee  any  injury  as  the  result  of 
his  act,  or  if  his  conduct  was  reasonable  in 
the  light  of  what  he  could  anticipate.  lh*»re  is 
no  negligence,  and  no  liabihty.' 


'■Sen.  e.g..  Melvin  M.  Belli.  An  .l./c/cni  llwrnpy 
Still  Applied:  The  Silent  Medical  Treoiment  1 
ViUanova  L.  Rev,  250  (1956);  Richard  M.  Markus. 
Conspiracy  of  Silence.  14  Clev.-MHr.  L.  Pev.  520 
11965);  Note.  Overcoming  the  Conspiracy  of  Silence: 
Statutory  and  Common  Law  Innovations.  45  Minn. 
L.  Rev.  1019  (1961). 

'Prosser,  supra  note  4.  at  §  43.  p.  250. 


The  application  of  this  legal 
requirement  of  foreseeability  to 
particular  factual  situations  is  often 
controversial,  and  legal  scholars 
(iisagree  even  as  to  the  guiding 
{irmciples.  Given  the  very  nature  of 
scientific  research  as  a  venture  into  the 
unknown,  thp  forespt-ability  doctrine 
iptrodu'.es  an  unpredictable  and 
confoun'ling  factor  into  any  litigation 
concerning  the  conduct  of  research. 
Research  is  often  earned  out  precisely 
because  the  range  of  consequences  of  a 
particular  interventif^n  and  the 
probability  of  eai  h  outcome  are 
unknown.  The  research  is  Londucted  in 
ordc-r  to  find  out  more  about  them.  In 
these  circumstances,  what  are  the 
"foreseeable"  risks,  and  what  are  the 
steps  reasonably  required  to  protect 
a-iainst  them?  Can  that  be  known  prior 
to  Cuirying  out  the  research?  The 
intrinsic  difficulty  of  such  qu«>'<Mnrs 
suggests  the  magnitude  of  the  hur;ien 
placed  on  an  injured  subject  who.  in 
order  to  prevail,  must  establish  the 
appropriate  standard  of  care  and  pro\  e 
it  to  have  been  breached  in  his  or  her 
p.irticular  case. 

A  further  set  of  obstacles  to  recovery. 
legally  characterized  as  "defenses." 
f<.icu3es  on  the  conduct  uf  the  injured 
subject  in  agreeing  to  participate  in  the 
research  and  in  complying  with  the 
requirements  of  the  research  protocol.  A 
subject  whose  unreasonable  behavior 
contributes  to  his  or  her  injury  may  be 
1-ianed  from  recovery  entirely  on 
grounds  of  contributory  negligence  or  be 
limited  to  a  reduced  damage  award 
under  the  newer  doctrine  of  comparative 
'ii'gligence.  An  injured  subject  may  also 
be  required  to  overcome  the  claim  that 
he  or  she  assumed  the  risk  of  injury  in 
agreeing  to  participate  in  the  research. 

The  "assumption  of  risk"  label  has 
been  loosely  used  by  courts  and 
commentators  to  dnsuribe  a  variety  of 
circumstances  in  which  an  individual 
confronts  a  known  danger,  is  injured, 
and  is  then  denied  recovery  by  the 
courts.  As  noted  by  Prosser,  the  doctrine 
"has  been  a  subject  of  much  controvprsy 
.'.nd  has  been  suirounded  by  much 
coniusion  .  .  ."  'Expressing  a  view 
consistent  with  much  recent  scholarship. 
Professors  John  fleming  and  Stephen 
Sugarman  argue  that  in  many  situations 
in  which  the  law  imposes  the  crtire  loss 
on  the  victim  rather  than  permitting 
recovery,  the  result  is  "perhaps  best 
explained,  not  on  the  ground  of 
"Hssumption  of  risk'  but  rather  because 
the  defendant  was  not  negligent.  Often 
in  these  cases  the  injurer  has  offered  to 
provide  a  benefit  to  the  victim  which 
can  practically  only  come  with  a  risk 


attached;  and  the  well-warned  victim 
has  quite  reasonably  chosen  to  confront 
the  risk"  * 

Applying  this  analysis  to  the  situation 
of  the  injured  research  sub)ect. 
Professors  Fleming  and  Sugarman  find  it 
"unnecessary  to  use  the  dortnne 
assumption  of  hsk"  to  explain  why  well 
warned  research  subjects  whose 
misfortune  it  is  to  suffer  fmm  a  carefully 
run  experiment  wrill  fail  to  recover 
damages  in  a  suit  based  on 
negligence."  '  In  such  circumstances, 
there  has  simply  been  no  negligence, 
and  hence  no  basis  for  a  recovery. 

A  closely  related  question  is  whether 
a  subject  waives  his  legal  rights  to 
recovery  in  granting  informed  consent  to 
participation  in  research,  particularly 
since,  in  compliance  with  45  C  F.R. 
§  46.116(a)(6).  subjects  participating  in 
research  involving  mure  than  minimal 
risk  must  be  provided  "an  explanation 
as  to  whether  any  compensabon  and  an 
explanation  as  to  whether  any  medical 
treatments  are  available  if  injury  occurs 

*".  The  answer  to  this  question  is 
clear.  Federal  regulations  exphcitly 
preclude  "any  exculpatory  language 
through  which  the  subject  *  '  "  is  made 
to  waive  or  appear  to  waive  any  of  the 
subject's  legal  rights,  or  releases  or 
appears  to  release  the  investigator,  the 
sponsor,  the  institution  or  its  agents 
from  liability  for  negligence." '"Even  in 
the  absence  of  such  explicit  regulatory 
language,  the  courts  disfavor 
exculpatory  clauses  in  medical 
contexts,"  and  there  are  substantial 
policy  arguments  supporting  this 
position.'* 

Other  difficulties  encountered  by 
injured  research  subjects  seeking  relief 
in  the  courts  are  common  to  all  tort 
litigation.  Foremost  among  these  is  the 
problem  of  causation.  Proof  of  causation 


'  1<I  at  S  68.  p.  43S 


"]ohn  G.  Fleming  and  Stephen  D  Sugarman, 
Perspectives  on  Comptmsnhnt  Arrrdemt  Victims 
(1980):  see  Appendix  V  to  this  Reoort. 

'/<y.  at23. 

"'45C.fr.  146.116(1981). 

"See.  eg.  TunH  v  Regents  of  itie  I'nivreify  of 
California.  32  Cal.  Rptr  33,  383  P.  2d  441  (7963) 

"S«»,  eg..  Comm«m.  Le^l Imphcatiora  aj 
Psychological  Saseorch  ivitb  Human  Subtecta,  I9B0 
Duke  L  I  265,  272.  "Ailhoag)i  Ihe  subject  may  have 
known  what  the  expencienter  mteniled  lo  do  and 
may  have  t>een  willing  to  have  ihrs  done  to  him, 
still,  the  subject  may  mjl  hare  fulfy  reoli^ed  Ihe 
risks  involved.  NJere  la»wle(%e  of  tbe  tacts  which 
create  the  risk  of  barm  is  not  iiniiifc  tmkem  ikere  is 
a  true  appreciaUijo  of  the  nature  aa^  extcol  of  Ihe 
risks:  only  thsn  is  the  subject's  assent  given  under 
circumst,inccs  which  make  it  le)(ally  effective.  The 
pinpor'ant  point  here  however,  is  ihai.  in 
.iscerldining  whetliei  ibt  subjact  Iruiy  apjireculcd 
liic  ii;ik  of  harm  iii»olv«l,  ii  is  inevi»»hie  th.il 
consideratiDtis  i)f  poll'  >    di'ptn'iinK  on  ihp  resull 
desired,  will  consaously  ur  uu<aKttt.M)u«i>  irflii»?n«e 
the  court  8  deci.sioa.    .See  a/Bo  Annai,  ft  ui,  supra 
note  2.  al  257-58.  and  FUni  ag  aoi;  ^jug^muui  ,<ujw., 
nitip  ft  al  22-24. 
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may  be  particularly  difficult  in  the 
research  setting,  requiring  sophisticated 
analysis  of  often  subtle  statistical 
variations  in  risks  and  outcomes.  In 
negligence  and  other  tort  litgation.  the 
burden  is  on  the  injured  party  both  to 
come  forward  with  evidence  suggesting 
causation  and  ultimately  to  persuade  the 
trier  of  fact  that  his  or  her  injury  was 
"proximately  caused"  by  the 
defendant's  breach  of  a  standard  of 
care." 

A  plaintiff  claiming  negligence  must 
also  surmount  hurdles  posed  m  some 
situations  and  in-some  jurisdictions  by 
doctrines  of  charitable  immunity  (when 
the  research  is  conducted  by  a 
charitable  institution)  and  sovereign 
immunity  (when  the  research  is 
conducted  or,  perhaps,  supported  by  a 
governmental  agency),  and  by  statutes 
of  limitations  which,  in  some 
jurisdictions,  effectively  preclude 
recoveries  for  certain  latent  injuries. 
With  the  exception  of  the  latent  injury 
problem  (which  is  discussed  in  the 
Appendix  to  this  Report'*),  these 
doctrines  are  not  peculiar  to  the 
research  context  and  do  not  require 
detailed  discussion  here. 

Critque  of  Negligence  as  a  Remedial 
Mechanism.  Q\iite  apart  from  the 
considerable  difficulties  of  prevailing  in 
a  negligence  action,  a  more  fundamental 
question  remains:  as  a  matter  of  moral 
responsibility  and  public  policy,  ought 
proof  of  negligence  to  be  required  as  a 
prerequisite  to  recovery  for  research 
injuries?  This  question  lies  near  the 
heart  of  the  Commission's  discussion  of 
ethical  issues  in  Chapter  Three:  a  few 
points  are  reiterated  here  to  contrast  the 
ethical  argimients  with  the  current  state 
of  the  law. 

First,  and  most  obvious,  the 
negligence  system  is  structured  to 
preclude  recovery  for  injuries  not 
resulting  from  negligent  conduct.  It  is 
widely  recognized  that  "despite  the 
exercise  of  the  highest  degree  of  care 
and  skill  by  the  medical  investigator 
concerned,  death  or  a  personal  injury 
which  was  quite  unforeseen  and  indeed 
quite  unforeseeable  might  be  suffered"  " 
by  research  subject.  In  many  settings, 
the  obstacles  to  recovery  may  be — 
indeed,  probably  are— quite  appropriate. 
There  ought,  after  all,  to  be  good 
reasons  for  the  legal  system  to  shift  the 
costs  of  an  activity  from  A  to  B.  The 
difficulties  in  the  way  of  such  a  shifting 
of  costs  simply  reflect  the  protections 


established  by  society  against  the 
misapplication  of  this  legal  power.  But  if 
research  subjects  should,  on  ethical 
grounds,  be  compensated  for  their 
injuries,  despite  the  lack  of  negligence 
by  an  investigator,  the  rules  of 
negligence  law  will  be  patently 
inappropriate. 

Second,  as  pointed  out  in  a  recent 
article  critical  of  the  tort  system's 
handling  of  the  DES  litigation,  "[f]he 
doctrines  of  tort  law  were  devised  for 
straightforward  moral  situations — 
somebody's  misbehavior  causes  harm  to 
somebody  else — and  for  narratives  that 
observe  the  three  unities  of  classical 
drama;  time,  place,  and  action."  '*The 
focus  of  traditional  (negligence)  tort 
doctrine  on  the  immediate  parties  to  an 
accident — the  victim  and  the  allegedly 
negligent  defendant — fits  the  moral 
equation  of  research  injuries  only 
imperfectly  The  immediate  parties — 
subjert  and  investigator — encompass 
only  one  aspect  of  the  wider  society's 
interest  in  biomedical  and  behavioral 
research.  Much  research  is  conducted 
with  the  encouragement  or,  indeed, 
financial  support  of  the  government 
itself.  The  fruits  of  research  accrue  to 
the  society  at  large,  in  a*form 
economists  term  "positive  externalities." 
Thus,  society  as  a  whole  has  a  direct 
stake  in  the  conduct  of  scientific 
research.  Even  on  the  theories 
supportive  of  a  "fault"  component  in  tort 
litigation,  the  presence  of  strong  societal 
externalities  suggests  a  modification  in 
the  usual  calculus  of  fault,  so  that 
society  will  share  in  the  financial 
bHrdens,  as  well  as  the  benefits,  of 
research  activity,  Thus,  the  traditional 
emphasis  of  negligence  law  on  the 
"moral  drama"  of  the  defendant's 
behavior  fails  to  capture  (in  economists' 
terms,  to  "internalize")  the  societal 
interest  in  the  conduct  of  research. 
Other  approaches,  not  founded  on 
negligence,  could  do  so  more 
successfully. 

A  final  point,  different  in  character 
although  carrying  similar  implications, 
derives  from  the  nature  of  th6 
relationship  between  Investigator  and 
subject  in  the  conduct  of  research. 
Ideally, the  relationship  is  a 
collaborative  one  in  which  the  subject 
knowingly  accepts  certain  risks  of 
physical  injury  on  behalf  of  society  and 
participates,  together  with  the 
investigator,  in  the  ongoing  research." 


The  bond  between  investigator  and 
subject  may,  however,  be  rent  asunder 
by  the  adversary  system  characteristic 
of  tort  litigation,  most  particularly  when 
judgment  in  favor  of  a  subject  is 
dependent  on  proof  of  an  investigators 
wrongdoing.  While  the  negligence 
system  is  often  applauded  for  creating 
incentives  for  acting  with  care,  the 
knowledge  that  an  injury  could  result  in 
a  courtroom  battle  may  also  create 
incentives  less  worthy  of  support:  a 
certain  distance,  lack  of  candor,  and 
perhaps  even  reluctance  to  provide 
necessary  immediate  care  when  the 
provision  of  such  care  might  alert  a 
possibly  litigious  subject  that  something 
had  gone  amiss.  Such  incentives  may  be 
physically  harmful  to  the  subject;  they 
are  certainly  destructive  of  the 
collaborative  ideal  held  out  for  the 
relationship  between  investigator  and 
subject.  It  is  often  argued  that  the 
existing  system  of  recoveries  for 
medical  malpractice  has  poisoned 
relationships  between  doctors  and 
patients. "The  Commission  believes 
that  the  malpractice  system  should  not 
serve  as  the  model  for  remedying 
injuries  that  arise  in  ethically  conducted 
biomedical  and  behavioral  research. 

Strict  Liability 

Britain's  Royal  Commission  on  Civil 
Liability  and  Compensation  for  Personal 
Injury  (the  "Pearson  Commission") 
recently  recommended  the  doctrine  of 
strict  liability  in  tort  as  an  alternative  to 
the  negligence  system  for  providing 
compensation  to  subjects  injured  in 
research. "In  the  Conmiission's  words, 
"any  volunteer  for  medical  research  or 
clinical  trials  who  suffers  severe 
damage  as  a  result  should  have  a  cause 
of  action,  on  the  basis  of  strict  liability, 
against  the  authority  to  whom  he  has 
consented  to  make  himself  available."  *' 
Strict  liability  has  also  been 
characterized  by  some  commentators  as 
an  "appealing  solution"  to  the  problem 
of  research  injuries.*' 

An  inquiry  into  whether  strict  liability 
provides  an  answer  for  subjects  injured 
in  research  has  two  components.  First,  is 
strict  liability  a  remedy  now  available  to 
injured  research  subjects?  E«cond,  if  it  is 
not,  ought  it  to  be? 

Roots  in  History  and  Policy.  The 
doctrine  of  strict  liability,  which  permits 
recovery  without  proof  of  negligence, 
has  ancient  roots  in  Anglo-American 


"See  pp.  138-130  infra. 

"See  pp.  140-141  infra;  see  also  Appendix  S  to 
thit  Report 

"Royal  commission  on  Civil  Uabllity  and 
CompeoMtioa  for  Personal  Injury,  Report.  Her 
Majesty's  Stationary  OfTice.  Ixindon  (1978).  Vol.  1  at 
1 1339  (hereafter  cited  as  Royal  ComniissionJ. 


"  Michael  Kinsley.  Fate  and  Lawsuits,  182  The 
New  Republic  20.  21  (June  14, 1980). 

"See,  e.g.,  Talcott  Parsons.  Research  with 
Human  Subjects  and  the  Professional  Complex,  98 
Daedalus  325-360  (1969):  Renee  C.  Fox,  Experiment 
Perilous,  The  Free  Press.  Clencoe,  111.  (1959). 


"See.  e.g.,  David  Mechanic,  Some  Social  Aspects 
of  the  Medical  Malpractice  Dilemma,  6  Duke  L  J., 
1179  (1975). 

"Royal  Commission,  supra  note  IS,  at  S 1341, 

"Note,  Medical  Experiment  Insurance,  70  Colum. 
L  Rev.  965,  968  (197Q). 
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law.  Indeed,  in  the  early  common  law 
development  of  the  law  of  torts,  the 
focus  was  on  causation;  no  inquiry  was 
made  into  "fault"  as  that  term  is  now 
employed.  As  the  doctrine  of  negligence 
developed,  largely  replacing  the  earlier 
concepts,  several  pockets  of  strict 
liability  remained.  In  more  recent  times, 
strict  liability  has  reemerged  as  an 
increasingly  prevalent  theory  of  tort 
liability.  Today,  its  principal 
applications  are  to  activities  viewed  as 
'  ultrahazardous"  or  "abnormally 
dangerous"  and  to  defective  products 
(including,  but  not  limited  to,  those 
products  posing  extraordinary  danger). 
A  variant  of  strict  liability  theory 
applies  to  pharmaceuticals  and  certain 
medical  devices  which  are  viewed  as 
"unavoidably  dangerous."  " 

Even  if  there  is  no  negliglence.  however, 
public  policy  demands  that  responsibility  be 
fixed  v\herpvpr  it  will  most  effectively  reduce 
the  hazards  to  life  and  health  inherent  in 
defective  products  that  reach  the  market.  It  is 
evident  that  the  manufacturer  can  anticipate 
some  hazards  and  guard  against  the 
recurrence  of  others,  as  the  public  cannot. 

Dean  Prosser  summarized  the  views 
of  many  contemporary  scholars,  stating 
that  the  courts,  in  applying  strict  liability 
to  abnormally  dangerous  conditions  or 
activities,  have  in  effect  recognized  a 
new  doctrine. 

that  the  defendant's  enterprise,  while  it  will 
be  tolerated  by  the  law,  must  pay  its  way. 
There  is  "a  strong  and  growing  tendency, 
where  there  is  blame  on  neither  side,  to  ask, 
in  view  of  the  exigencies  of  social  justice, 
who  can  best  bear  the  loss  and  hence  to  shift 
the  loss  by  creating  liability  where  there  has 
been  no  fault."  " 

Applicability  to  Research  Injuries: 
Whether  strict  liability  doctrine  applies 
to  research  with  human  subjects  is,  at 
present,  an  open  question.  No  court  has 
explicitly  ruled  on  the  issue  in  the 
context  of  contemporary,  scientifically 
designed  and  peer-reviewed  research. 
The  factors  which  govern  the 
applicability  of  strict  liability  to  new 
areas  provide  an  unequivocal 
guidance."  Three  factors  have  been 
recognized  as  favoring  application  of  the 
doctrine.  Research  activity  is  clearly 
valuable  to  the  community.** Risks  of 
injury  cannot  be  entirely  eliminated  by 
the  exercise  of  reasonable  care.** In 


some  sense,  research  is  not  a  matter  of 
"common  usage,"  although  this 
conclusion  might  be  disputed."  On  the 
other  hand,  research  is  typically  not 
conducted  in  inappropriate  settings.*' 

Probably  the  critical  factors  in 
determining  the  applicabihty  of  strict 
liabihty  doctine  to  research  are  whether 
research  involves  "a  high  degree  of  risk 
of  some  harm"  "and  whether  the 
"gravity"  of  the  harm  which  may  result 
is  likely  to  be  "great."  '"While  the 
popular  imagination  might  be  tempted  to 
answer  these  questions  affirmatively, 
the  evidence  marshalled  by  the 
Commission  strongly  suggests  that 
research  conducted  with  IRB  approval 
does  not  involve  high  risks  of  serious 
injury  and,  on  empirical  grounds, 
probably  should  not  be  viewed  as  ^n 
"abnormally  dangerous  activity."  ^' 

In  addition  to  these  factors  specified 
by  the  Second  Restctemenl  of  lorts. 
courts  considering  the  applicability  uf 
strict  liability  to  research  with  human 
subjects  would  be  guided  by  existing 
legal  precedents.  An  initially  plausible 
argument  can  be  constructed,  on  the 
basis  of  several  early  English  and 
American  cases,  that  physicians 
experiment  "at  their  peril."  Closer 
examination  of  these  cases,  however, 
indicates  that  they  do  not  concern 
research  in  its  modern  sense  and  should 
not  be  viewed  as  governing  precedents 
for  the  application  of  strict  liability  to 
contemporary  research. 

The  earliest  such  case,  Slater  v.  Baker 
and Stapletor,  C.B..'"wiis  decided  by  an 
English  court  in  1767.  prior  to  the  advent 
of  the  legal  doctrine  of  negligence.  The 
decision  upheld  a  judgment  against  an 
eminent  surgeon  who  employed  a  novel 
means  of  treating  a  broken  leg,  with 
unfortunate  results.  The  court  noted  that 
"many  men  very  skillful  in  their 
profession  have  frequently  acted  out  of 
the  common  way  for  the  sake  of  trying 
experiments"  and  held  that  such 
behavior  opened  the  way  to  liability  in 
the  event  of  injury: 

[T]hi8  was  the  first  experiment  made  w:th 
this  new  instrument;  and  if  il  was,  it  was  a 
rash  action,  and  he  who  acts  rashly  acts 
ignorantly.  *  *   •  " 

Slater  was  followed,  a  century  later, 
by  an  American  case,  Carpenter  w 
BJake.^*  There  the  court  said: 


"F.scoh  V.  Coca  Cola  Bottling  Co..  24  Cal.  2d  453, 
15()P,2ci  436,  4-10-41  (1944). 

-'  f'rus.'ier,  supra  note  4,  at  {  7b.  p.  494  original 
( ilalions  omitted. 

".Anitrican  Law  Institute.  Restatement  (Second] 
of  Torts.  §  519  ff  (1970). 

"Id,  dl  1520(f). 

*ld,  at  §  .520(c). 


="ld,  at  §  520(d). 
"Id.  at  §  520(e). 
«Id.  at  8  520(a). 
»ld.  at  §  520(b). 
"  See  Chapter  4,  Infra. 
»=95Eng.  Rep  B60  (1787). 
"  Id.  at  862-63. 

"Carpenter  v  Blake,  60  Barb.  488  (N  Y,  Sup  Cl. 
1871).  rev  d  on  other  grounds.  50  N.Y  896  (1982), 


fWjhen  the  case  is  one  as  to  which  a 
system  of  treatment  has  been  followed  for  a 
long  time,  there  should  be  no  departure  from 
il.  unless  the  surgeon  who  does  it  ig  prepared 
to  take  the  nsk  of  establishing,  by  his 
success,  the  propriety  and  safety  of  his 
expenment." 

Taken  together,  the  Slater  and 
Carpenter  cases  appeared  to  establish 
the  proposition  that  physicians  depart 
from  established  modes  of  treatment  at 
their  peril,  and  that  injuries  resulting 
from  experimental  treatment  would  be 
actionable  without  further  proof  uf 
negligence. 

Yet  for  several  reasons  il  would 
probably  be  mistaken  to  apply  this 
proposition  to  contemporary  research. 
Fust,  the  conduct  at  issue  in  Slater  and 
Carpenter  was  not  scientifically 
designed  research  in  the  modem  sense, 
but  the  "trying  out"  of  an  "innovative 
therapy"  or  "nonvalidated  medical 
procedure,"  for  which  different  norms 
may  be  appropriate.  Second. 
contemporary  requirements  that 
Federally  supported  research  pass 
scientific  and  IRB  muster  suggest  that 
the  gap  between  "human 
experimentation"  and  professional 
norms  of  practice  is  narrower  today 
than  was  true  of  the  conduct  condemned 
in  the  early  legal  cases.  Third,  and  most 
important,  the  law  itself  has  changed 
over  the  past  century ,  pointing  toward  a 
more  nuanced  evaluation  of  the  facts 
and  circumstances  surrounding  the 
decision  to  emply  innovative  or 
experimental  treatments. 

The  beginnings  of  this  change  were 
already  discernible  in  the  nineteenth 
century.  In  an  18P5  case.  Jackson  v. 
Burnham.'^ihe  court,  while  repeating 
the  rule  that  "if  a  physician  sees  fit  to 
pxpenmen!  •    "    "  he  should  do  so  at  his 
peril,'  ■''  construed  the  rule  to  require 
only  that  the  physician  "must  be  able,  in 
the  case  of  deleterious  results,  to  satisfy 
the  jury  that  he  had  reason  for  the  fa'th 
that  was  in  him.  and  justify  his 
experiment  by  some  reasonable 
theory."  '*By  1935.  when  the  Michigan 
Supreme  Court  decided  Fortner  v. 
A'or/).  ^*the  courts  recoEnized  explicitly 
that  "if  the  general  practice  of  medicine 
and  surgery  is  to  progress,  there  must  be 
a  certain  amount  of  experimentation 
carried  on."  *"The  legal  requirements 
were,  essentially,  those  nf  consent  and 
reasonableness,  ".such  expenments  must 
be  done  with  the  know  ledge  and 
consent  of  the  patient  or  those 


"60  Barb,  at  524. 

*  20  Colo  532,  39  P.  577  (Colo,  1885). 

''Id..  39  P  al  580. 

"W.,  a'  580 

»272  Mich  273  261  K  W  '82  (Mich,  1935) 

"Id  at  765 
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responsible  for  him.  and  must  not  vary 
too  radically  from  the  accepted  method 
of  procedure."  " 

The  transition  in  legal  standards,  from 
"the  physician  experiments  at  his  peril" 
standanl  at  Slater  and  Carpenter,  to  the 
reasonableness  criterion  of  Fortner  v. 
Koch,  paralleled  a  more  general 
tendency  in  tort  law  during  the 
nineteenth  and  early  twentieth 
centuries;  the  emergence  and 
solidification  of  negligence  as  the 
touchstone  of  tort  hability.  This 
development  was  particularly  evident  in 
the  field  of  medical  malpractice 
litigation,  which  has  steadfastly  adhered 
to  a  standard  of  liability  baaed  upon 
professional  negligence.** and  which 
today  provides  perhaps  the  closest 
analogue  to  research  "malpractice." 

Thus,  the  proposition  that  research 
with  human  subjects  is  an  "abnormally 
dangerous  activity"  subject  to  strict 
hability  standards  finds  no  clear  support 
in  the  empirical  evidence  or  in  legal 
precedent  While  the  possibility  cannot 
be  excluded  that  an  innovative  cotirt 
might  seek  to  apply  strict  liability  to 
research  injuries  should  a  sympathetic 
case  come  before  it  [particularly  in  light 
of  the  steadily  expanding  scope  of  strict 
liability  in  recent  decades],  on  the 
current  state  of  the  law  the  Commission 
concludes  that  injured  subjects 
contemplating  legal  action  would  find 
little  encouragement  in  the  doctrine  of 
strict  liability.** 


"Id 

"One  poaiible  exception  may  be  Helling  » 
Carey.  83  Wsth.  2d  514.  519  P.2d  981  (1974).  in 
which  the  Wuhinston  Supreme  Court  found  the 
defendant  opthalmoiogisU  negligent  ••  a  matter  ot 
law  for  failing  to  conduct  a  preasure  teet  for 
glaucoma,  on  a  young  patient,  despite  undisputed 
testimony  that  such  testing  was  not  heretofore 
required  by  the  "standards  of  the  profession."  The 
court  conduded  that  in  the  drcumstancas 
presented,  medical  professionals  should  be  held  to  t 
higher  standard.  Another  justice  concurred  in  this 
result  but  argued  that  the  court  was  in  fact  imposing 
a  atandartl  of  liability  which  "approached  that  of 
strict  liability"  (Concurring  opinion  of  Utter.  ].). 
justice  Utter  urged  that  the  court  should  explicitly 
recognize  the  applicability  of  strict  liability  doctrine 
to  medical  malpractice,  in  part  in  the  belief  that 
awarding  compensation  on  the  basis  of  strict 
liability  rather  than  negligence  would  avoid  unfairly 
"imposing  a  stigma  of  moral  blame  upon  doctors 
who  '   ■  '  used  all  Ihe  precautions  commonly 
p» escribed  by  their  profession  in  diagnosis  and 
treatment"  Id  at  984.  See  alto  Gates  v.  Jensen,  SSS 
P.2d  819  (Washington.  1979). 

"A  second  branch  of  strict  liability  doctrine,  that 
applicable  to  defective  products,  requires  brief 
mention  here.  Under  the  doctrine  of  products 
liability,  as  formulated  in  i  402A  of  the  Second 
Restatement  of  the  Law  of  Torts,  one  who  sells  a 
"product  in  a  defective  condition  unreasonably 
dangerous  to  the  user  or  customer"  may  be  strictly 
liable  for  physical  harms  caused  thereby,  without 
regard  to  whether  the  seller  "has  exercised  all 
possible  care  in  the  preparation  and  sale  of  his 
product"  The  applicability  of  this  doctrine  to 
products  wUoh  may  be  employed  in  research, 
particularly  pharmaceuticals  and  certain  medical 


Outside  the  main  body  of  strict 
liability  law  which  arose  and  expanded 
in  scope  primarily  as  a  matter  of  judge- 
made  law,  instances  have  arisen  in 
which  the  doctrine's  scope  has  been 
expanded,  or  limited,  by  legislative 
action.  Indeed,  the  very  uncertainties 
about  the  doctrine's  apphcability  to 
biomedical  research  also  arose  with 
respect  to  legal  liability  associated  with 
accidents  at  nuclear  power  installations, 
and  this  uncertainty  (and  the  possibility 
that  courts  in  different  states  might 
resolve  the  issues  differently)  played  a 
major  role  in  prompting  Congressional 
action  on  the  Price-Anderson  legislation, 
which  in  practical  effect  imposed  a 
nationwide  strict  liability  policy  for 
major  nuclear  accidents.**  "Hie  Pearson 


devices,  is  a  matter  of  controversy.  Comment  k  to 
I  402A  of  the  Second  Reetatamant  recognizes  a 
category  of  "unavoidably  dangerous  producta," 
Including  drugs,    which,  in  the  present  state  of 
human  knowledge,  are  quite  incapable  of  being 
made  safe  for  their  intended  and  ordinary  use." 
Such  produds  are  not  viewed  as  defective,  and 
hence  are  outaide  the  scope  of  i  402A  products 
liability.  If  they  are  "properly  prepared,  and 
accompanied  by  proper  directions  and  warning." 
Nonetheless,  particularly  through  their 
interpretation  of  the  warning  requirement,  the 
courts  have  imposed  rather  expansive  liability  on 
drug  manufacturers,  often  basing  their  decisions  on 
policy  grounds  arguably  applicable  to  biomedical 
research  as  well,  in  one  much  discussed  case, 
conceminf  liability  for  s  polio  case  arguably 
induced  by  a  vaccme.  the  Fifth  Circuit  Court  of 
Appeals  analyzed  the  issue  this  way: 

"Until  Americans  have  a  comprehensive  scheme 
of  social  insurance,  courts  must  resolve  by  a 
balancing  process  the  headon  colhsion  between  the 
need  for  adequate  recovery  and  viable  enterprise* 
'  '   *  This  balancing  task  should  be  approached 
with  a  realization  that  the  basic  consideration 
involves  s  determination  of  the  most  just  allocation 
of  the  risk  of  lose  between  the  memben  of  the 

marketing  chain. Statistically  predictable  as 

are  these  rare  cases  of  vaccine-induced  polio,  a 
strong  argument  can  be  advanced  that  the  loss 
ought  not  lie  where  it  falls  (on  the  victim),  but 
should  be  borne  by  Ihe  manufacturer  as  a 
foreseeable  cost  of  doing  business,  and  passed  on  to 
the  public  in  the  form  of  price  increases  to  his 
customers. 

Reyes  »  Wyeth  Laboratories.  Inc..  498  F.2d  1264. 
1294  (5th  Cir.  1974)  (quoting  Helens  Curtis  Industries 
V  Pmitt  366  F.  2nd  841.  862  (5th  Clr.  1967)),  The 
Court  thereby  imposed  liability  for  failure  to  warn 
of  i  iess-than-one-in-one-million  risk  of  contracting 
pulK)  frum  a  live  virus  vaccine.  A  similar  analysis 
might  be  employed  in  s  research  setting,  suggesting 
that  standards  of  liability  might  differ  as  between 
research  employing  drugs  or  medical  devices  and 
other  modes  of  research.  See  also  Fleming  and 
Sugarmda  supra  note  8.  at  29- 

"  Pub.  L.  No.  81^-258,  71  Stat  578,  as  amended.  42 
U  S  C  i  21  la  In  fact  the  technique  employed  in  the 
Price-Anderson  Act  to  accomplish  this  result  was 
not  a  straightforward  declaration  of  a  "strict 
liability"  standard,  but  a  complex  waiver  of  certain 
defenses  (including  the  absence  of  negligence) 
which  might  be  available  under  state  law.  The 
reason  for  this  rather  roundabout  approach  was  a 
Congressional  hesitancy  to  "Federalize"  the 
standard  of  tort  liability  an  area  traditionally 
reserved  to  the  states.  See  generally,  Legislativs 
Drafting  Research  Fund.  Columbia  University, 
Issues  of  Fbwocial  Piolactiasi  la  NncUst  AcHvitias 
(1973),  St  >-7  to  aHL 


Commission,  which  favored  strict 
liability  as  a  basis  for  compensating 
subjects  injured  hi  research  in  the 
United  Kingdom,  similarly 
recommended  that  strict  liability  be 
imposed  by  legislative  enactment.  Thus, 
the  proper  question  becomes  whether 
existing  strict  liability  doctrine  should 
be  extended  to  encompass  research  with 
human  subjects. 

Critique  of  Strict  Liability.  The 
question  of  extending  strict  liability  to 
cover  research  with  human  subjects 
poses  substantial  policy  issues,  whose 
resolution  depends  in  part  on  the 
alternatives  to  which  strict  liability  is 
being  compared.  To  be  sure,  the 
availability  of  a  cause  of  action  for  strict 
liability  would  enhance  the  position  of 
injured  research  subjects  imable  to 
prevail  on  negligence  theories,  a  result 
many  would  consider  more  just  than  the 
existing  system.  On  the  other  hand,  a 
strict  liability  system  would  perpetuate 
many  characteristics  of  courtroom  tort 
litigation  which  have  been  widely 
criticized,  not  least  by  those  in  the 
medical  profession.  litigation  based  on 
strict  liability  principles  would  retain 
the  adversary  character  of  all  tort 
litigation,  pitting  the  interests  of  the 
injured  subject  against  those  of  the 
investigator  (even  if  not  directly  calling 
the  conduct  or  competence  of  the 
investigator  into  question).  Financial 
recoveries  would  likely  be  sought,  in  the 
first  instance,  against  the  investigator  or 
the  research  institution,  although  the 
principles  justifying  recovery  point  to 
the  beneficiaries  of  research  [i.e..  the 
entire  society)  as  the  more  appropriate 
source  of  redress.  Like  any  courtroom 
litigation,  the  process  would  likely  be 
long,  costly,  and  uncertain.  The  injured 
subject's  ability  to  recover  would 
depend,  in  substantial  part,  on  his  or  her 
ability  to  secure  skilled  legal  counsel — 
often  a  problem  in  cases  not  involving 
large  potential  awards.  In  the  event  of 
ultimate  victory,  a  significant  proportion 
of  the  award  would  be  diverted  to  legal 
fees.  Administrative  burdens  and  costs 
(in  time  and  money)  to  the  defendant 
investigator  or  researtJi  institution 
would  also  be  high. 

In  addition  to  all  of  these  oft-criticized 
features  of  courtroom  litigation  in 
general,  the  application  of  strict  liability 
doctrine  to  research  injuries  would  not 
resolve  several  of  the  dilemmas  that  are 
especially  acute  in  the  research  setting. 
Strict  liabihty,  like  negligc-nce,  requires 
the  subject  to  prove  that  his  or  her  injury 
was  caused  by  participation  in  the 
research.  This  often  complex  and 
scientifically  demanding  task  typically 
must  be  performed  to  the  satisfaction  of 
a  lay  jury,  there  is  no  provision  for  fact- 
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finding  by  a  scientific  board.  Similarly 
complex  determinations  may  be 
required  by  the  doctrine  of 
foreseeability,  which  remains  applicable 
to  strict  liability  cases  in  many 
jurisdictions.  Further,  the  doctrine  of 
assumption  of  risk,  as  it  appHes  to  strict 
liability  cases,  is,  if  anything,  still  more 
confused  than  it  is  in  the  negligence 
setting.  Assumption  of  risk  is  most  likely 
to  provide  a  defense  against  strict 
hability  when  the  subject  has 
unreasonably,  or  voluntarily  with  full 
knowledge  and  appreciation, 
encountered  a  recognized  danger,  ** 
however,  the  doctrine's  precise  contours 
are  likely  to  vary  considerably  among 
jurisdictions,  injecting  a  further  element 
of  uncertainty  into  the  htigation. 

Thus,  while  in  many  respects  an 
improvement  over  the  currently 
applicable  negligence  approach,  the 
adoption  of  strict  liability  as  a  legal 
remedy  for  research  injuries  is  in  no 
sense  a  panacea. 

Nonfault  Approaches 

A  number  of  administrative  or 
insurance  compensation  mechanisms 
are  already  in  place  in  the  United 
States.  While  only  a  few  small-scale, 
nongovernmental  programs  are 
specifically  directed  toward 
compensating  subjects  injured  in 
research,  several  more  broadly  based 
social  welfare  programs  provide 
incidental  benefits  to  such  persons.** 

Government  Compensation  Programs. 
A  multitude  of  Federal,  state,  and  local 
government  programs  provide 
compensation  of  various  types  to  the 
injured,  medical  care  to  the  ill,  and 
financial  assistance  to  the  needy.  None 
of  these  programs  is  universal  in 
coverage  or  comprehensive  in  scope. 
Nor  do  initiatives  for  comprehensive 
national  health  care  or  guaranteed 
minimum  incomes  currently  appear  in 
prospect.  Thus,  injured  research 
subjects  are  eligible  for  government 
assistance  only  insofar  as  they  qualify 
under  categories  other  than  their  status 
as  research  subjects. 

For  some  injured  subjects,  assistance 
available  undef  existing  governmental 
programs  may  be  perfectly  adequate. 
For  Federal  civilian  employees 
participating  in  research  "while  in  the 
performance  of  [their]  duty,"" 
compensation  is  available  in  the  event 
of  injury  through  the  Federal  Employees' 
Compensation  Act  (F.E.C.A.).  For 
elderly  retirees  injured  in  research. 
Social  Security  and  Medictire  may 


**  Prosser.  supra  note  4. 18  |  79.  pp.  S22-24. 

"Existing  programs  are  discussed  briefly  infra  at 
pp.  114-122  and  are  described  more  fully  in  papers 
prepared  for  the  Commission.  See  Chapter  7  infra. 

"F.E.C.A.,  5  U.S.C.  I  8102(a). 


relieve  much  of  the  financial  burden.  For 
others,  the  only  recourse  may  be  to 
Federal  and  state  welfare  systems,  for 
which  they  may  or  may  not  be  eligible. 
As  regards  injured  research  subjects,  the 
"social  safety  net"  is  highly  permeable; 
many  injured  subjects  may  simply  fall 
through. 

As  part  of  its  study  of  compensation 
for  research  injuries,  the  Commission 
examined  the  structure  and  operation  of 
a  number  of  currentiy  functioning 
governmental  compensation  programs. 
One  of  the  Commission's  objectives  was 
to  determine  the  degree  to  which 
existing  programs  meet  the  needs  of 
injured  research  subjects.  In  this  regard, 
the  Commission  corresponded  with  over 
twenty  Federal  agencies  and 
departments,  and  members  of  the 
Commission  staff  met  with 
representatives  of  the  Departments  of 
Labor  and  of  Health  and  Human 
Services,  the  Food  and  Drug 
Administration,  the  Social  Security 
Administration,  and  the  Veterans 
Administration,  to  discuss  the 
availability  of  retrospective  data  and 
the  feasibility  of  collecting  prospective 
data  reflecting  the  incidence  of  claims 
by  injured  research  subjects  and  the 
benefits  provided  to  them.  None  of  the 
agencies  contacted  maintained  records 
in  a  form  amenable  to  such  analysis, 
and  considerations  of  time  and  cost 
ruled  out  prospective  studies  by  the 
Commission.  Thus,  deficiences  in  data 
limited  this  portion  of  the  Commission's 
study  to  the  qualitative  conclusions 
indicated  above. 

Insurance  Mechanisms.  It  is  clear  that 
existing  insurance-in-force  does  provide 
some  protection  for  subjects  injured  in 
research.  The  primary  source  of 
protection  is  general  health  insurance 
that  may  be  carried  by  individual 
research  subjects.  Although  such 
individual  health  insurance  is  neither 
universal  nor  comprehensive,  it  does 
provide  a  source  of  benefits  to  insured 
individuals  for  health  costs  associated 
with  research  injuries.*' Such  insurance 

"While  there  have  been  occasional  suxgp.stion9 
thai  injuries  resulting  from  voluntary  participation 
in  research  activity  might  be  excluded  from 
coverage  under  terms  of  existing  health  insurance 
policies.  See  John  Robertson.  Compensating  ln:ured 
Research  Subjects:  II  The  Low.  e  Hastings  Ctr  Rep. 
29  (1976),  it  appears  that  such  statements  result 
from  a  confusion  between  the  use  of  insurance 
proceeds  to  support  the  research  itself,  which  is 
typically  precluded  by  insurance  contracts,  and  the 
use  of  insurance  proceeds  to  pay  for  standard 
medical  care  necessitated  by  an  injury  associated 
with  participation  in  research.  The  Commission  has 
been  unable  to  document  instances  of  insurance 
company  exclusions  of  the  latter  type,  and  the 
Commission's  insurance  expert  George  Bemsleln. 
testified  that  on  the  basis  of  his  extensive  inquiries 
within  the  insurance  industry,  no  such  exclusions 
currently  exist  or  are  contemplated.  Transcript  of 


does  not.  however,  cover  lost  wages  or 
other  non-health-care  related  costs 
associated  with  serious  injuries. 

While  general  health  care  coverage 
for  persons  participating  in  research 
offers  at  least  a  partial  answer  for 
medical  costs  associated  with  research 
injuries,  industry  representatives  were 
deeply  skeptical  of  the  practicability  of 
marketing  to  potential  research  subjects 
policies  specifically  designed  to  cover 
the  risks  associated  with  participation  in 
particular  research  projects.  This 
skepticism  was  founded,  in  part,  on  the 
extraordinary  difficulties  and  expense 
involved  in  efforts  to  secure  private 
insurance  to  cover  nsks  in  a  much- 
discussed  bone  marrow  transplant 
case.*' More  generally,  the  transaction 
costs  and  administrative  burdens  of 
writing  coverage  for  individual 
participants  in  research  were  considered 
to  pose  insuperable  problems  in 
marketing  such  insurance. 

Insurance  industry  representatives 
were  considerably  more  favorably 
disposed  to  a  system  which  would 
provide  blanket  coverage  for  all 
research  subjects  at  a  particular 
institution  during  a  given  period  of  time. 
A  substantial  consensus  emerged  that 
such  blanket  policies  could  be  WTitten 
and  premimuns  set  on  the  basis  of  the 
overall  research  mix  and  past  claims 
experience  of  a  given  institution, 
although  specific,  high-risk  protocols 
might  require  individualized 
underwnting  examination.  An 
institution-wide  approach  would  entail 
substantially  lower  transaction  and 
administrative  costs.  (For  example,  the 
private  insurance  company  that 
provided  coverage  for  research  injuries 
at  the  University  of  Washington  as  an 
"add-on"  to  the  university's  liability 
policy  initially  set  the  premium  at  50e 
per  subject.)  *"  Furthermore,  rate-setting 
on  an  institution-wide  basis  was  felt  to 
provide  sufficient  grounding  for 
underwriting  decisions,  with  an  initial 
break-in  period  during  which  insurers 
would  be  allowed  some  recovery  of 


the  6th  meeting  of  the  President's  Commission 
(Ianuar\  9  1981)  at  187-88 

"Letter  from  .Mbert  L  Brnspghmi   Ph   D 
(Director,  Research  Administration  The  Children's 
Hospital  Medical  Center.  Boston,  Mass  |  to  Senator 
Edward  M  Kennedy  (  December  2.  1974),  reprinted 
in  ihe  HEW  Secretary  s  Task  Force  on  the 
Compensation  of  Injured  Research  Subjects,  Report 
US.  Department  of  Health,  Education,  and  Welfare, 
Washington  (1977)  (hereinafter  cited  as  Task  Force 
Report)  Appendix  B  at  123 

"The  University  of  Washington  has  for  several 
years  been  a  self-insurer  The  total  amount  paid  in 
claims  to  mjured  subjets  in  the  nearly  10  years  it 
has  had  a  formal  compensation  program  averaRPS 
less  than  5«  per  subject.  This  amount  does  not 
include  the  value  of  free  medical  services  provided 
to  subjects.  See  Chapter  7  mfro. 
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their  costs  in  the  event  of  excessive  loss 
experienca. 

Alternatively,  insurance  might  be 
written  separately  for  each  research 
protocoL  Theoretically,  this  would  lead 
to  individualized  assessment  of  each 
project,  thereby  providing  a  means  for 
the  "market"  in  research  to  adjust  the 
amount  of  research  in  light  of  an 
economic  quantification  of  risk.  The 
Conmiission  is  skeptical  that  such  "fine 
tuning"  has  an  adequate  basis  in 
scientific  fact*'  or  that  the  additional 
costs  and  administrative  burdens 
involved  would  be  outweighed  by  any 
ability  of  the  "market"  to  reduce  the 
amount  of  truly  risky  research  beyond 
the  existing  system  of  CRB  review. 
Further,  industry  representatives  were 
dubious  that  such  an  approach  would  be 
administratively  feasible. 

The  series  of  discussions  between 
Commission  staff  and  industry 
representatives  culminated  in  testunony 
before  the  Commission  by  insurance 
industry  representatives  in  September  of 
1980.  In  that  testimony,  the 
representatives  stated  "that  we  would 
like  to  participate  with  you  in  seeing 
that  a  reasonable  compensation 
program  for  human  subjects  is 
developed."  "Stressing  that  the 
program  should  not  be  "unlimited  and 
open-ended,"  and  that  the  development 
of  a  new  insurance  mechanism  must 
proceed  with  moderation,  the  insurers 
reiterated  their  support  for  "the 
development  of  pilot  programs  and 


"Such  I  "market  control"  approach  has  been 
discuued  tiy  Cuido  Calabresi.  Reflections  on 
Medical  Bxpenmentation  in  Humana,  in 
Experimentation  with  Human  Subjects  (ed.  by  Pjai 
Freund).  George  Braziller,  New  York  (1970).  and 
Clark  C.  Havighunt.  Mechanisms  for  Compensnr:ng 
Perxuts  Injuzvd  m  Human  Expenmentation.  Task 
Force  Report  supra  note  AS.  Appendix  A.  at  91-108. 
among  others.  Professor  Harry  Bostrbm  of  the 
University  of  Uppsala  in  Sweden  testified  !o  the 
Commission  that  an  analogous  system  is  currently 
in  affect  in  Swaden.  Bostrom.  On  the  Ccnipensati  \n 
for  Injured  Raaearch  Sub/ects  m  Sweden  [  1980|;  see 
Appendix  K  to  this  Report.  Howe\»er.  the  volume  of 
research  in  Sweden  is  such  that  a  single  individual 
(Professor  Boatrbm)  Is  able  to  r»?view  all  insured 
protocoia  and  to  determine  insurance  premiums  on 
the  basis  of  comparative  evaluaiion  of  risks 
associated  with  them.  The  vastly  greater  scope  of 
research  conducted  in  the  United  States  would,  m 
the  view  of  the  Commission  (and  of  representatives 
of  the  inauranca  industry),  render  such  a  'ratinj;s 
bureau"  approach  to  American  research  totally 
unpractical.  Further,  on  the  basis  of  a  careful 
analysis  of  risk  literature  conducted  for  the 
Commission,  a  minutely  graded  ranking  of  risks 
would  be  impossible  or  grossly  misleading  5es 
Mary  Harvey  and  Robert  I.  t-evine.  Rjsk  of  Injury 
Associated  with  Twenty  Invasive  Procedures  L'spd 
in  Human  Experimentation  and  Assessment  of 
Reliability  of  Risk  Estimates  (1980),  Appendix  E  to 
this  Report. 

"Testimony  of  Dennis  R.  ConnoDy.  Senior 
Counsel  to  the  American  Insurance  Council. 
transcript  of  4th  tneeting  of  the  President's 
Commission  [September  15, 1980)  at  1. 


assessment  of  experience  under  those 
programs  '  as  "the  best  route  to  develop 
an  actual  program  for  the  compensation 
of  human  subjects." 

PART  at  WHAT  SHOULD  BE  DONE? 

In  this  study,  the  President's 
Commission  has.  in  effect,  explored  the 
widely  held  hypothesis  that  a  program 
of  compensating  for  research  injuries  is 
needed  because  subjects  who  deserve 
compensation  are  not  receiving  it  This 
appears  to  be  at  least  partially  true; 
providing  compensation  to  injured 
subjects  (even  when  research  projects 
are  conducted  with  due  care)  is  ethically 
desirable — indeed,  some  would  claim 
that  a  moral  obligation  to  compensate 
exists.  Yet,  though  it  emerged  in  Chapter 
Five  that  any  subjects  who  are  injured 
may  find  it  difficult  to  obtain 
recompense  under  existing  tort  or 
administrative  remedies,  the 
Commission  found  (in  Chapter  Four) 
that  the  frequency  with  which  this 
occurs  is  not  firmly  established.  Thus, 
more  data  are  needed  to  provide  a 
sound  basis  for  policy  on  this  subject. 
Furthermore,  the  strength  of  the  ethical 
requirement  to  provide  compensation 
for  research-reldted  injuries  depends  in 
the  vnew  of  norm  people,  as  discussed  in 
Chapter  Three,  upon  the  practicability  of 
doing  so.  Thus,  it  is  imperative  to  obtain 
reliable  information  on  the  extent  of  the 
need  for  compensation  as  well  as  the 
horizontal  inequities,  transaction  costs, 
vuinerabihty  to  abuse,  and  difficulties  of 
administration  that  providing 
compensation  might  entail.  In  other 
words,  it  must  be  determined,  first 
whether  the  incidence  of  injuries  to 
research  subjects  is  great  enough  to 
warrant  institution  of  a  formal 
compensation  program,  and,  second, 
whether  the  costs  of  compensating  those 
injured  in  research  can  be  prevented 
from  escalating  uncontrollably  and 
consuming  an  inordinate  portion  of  the 
overall  research  budget.  In  this  Part,  the 
Commission  explores,  first,  the  manner 
in  which  data  could  be  developed 
(Chapter  Six),  and,  second,  the  basic 
features  of  any  compensation  program 
(Chapter  Seven). 

Chapter  6:  Conduct  An  Experiment 

The  paucity  of  reliable  data  was 
described  in  Chapter  Four.  No  definitive 
national  data  on  the  incidence  or 
severity  of  injuries  in  Federally 
conducted  or  supported  research  exist. 
The  costs  of  acquiring  comprehensive 
data  through  a  methodologically  valid 
retrospective  survey  would  be  very 
high — in  the  Commission's  view,  too 
high  to  be  justified.  Further,  the  results 
of  any  such  survey  would  be  criticized 


because  retrospective  data  cannot 
disclose  the  extent  of  those  costs  that 
are  "induced"  by  the  existence  of  a 
compensation  program.  Consequently, 
such  data  might  understate  both  the 
number  of  potential  claims  and  the 
associated  costs  that  would  arise  were 
the  existence  of  a  compensation 
program  made  known  to  subjects. 

Some  witnesses  luged  the 
Conunission  to  conclude  that  no  fuirther 
exploration  of  compensation  programs 
should  occur  in  the  absence  of  proof  of  a 
crying  need.  But  an  absence  of  data  on 
injuries  should  not  be  equated  with  data 
on  an  absence  of  injuries.  Other  groups 
and  individuals  possessing  great 
familiarity  with  biomedical  research 
suggested  that  the  inadequacies  of  the 
data  be  remedied.  The  Association  of 
American  Medical  Colleges,  for 
example,  argued  for  "instituting  such  a 
compensation  system  on  a  pilot  basis, 
limited  by  time,  by  number  of 
institutions  or  geography,  to  permit  the 
gathering  of  relevant  data  on  the  basis 
of  real  experience."  ' 

Although  wishing  to  avoid  the  term 
"pilot"  program  which  might  be 
misunderstood  as  a  commitment  to 
moving  to  a  full-scale  program,  the 
Commission  agrees  with  the  trust  of  the 
AAMC's  argument.  It  has  concluded  that 
the  problem  of  research  injuries  should 
not  be  shelved  once  again,  to  be  passed 
on  from  commission  to  commission  for 
further  review,  with  each  inquiry  being 
stymied  by  the  lack  of  data.  Therefore, 
the  Commission  urges  that  steps  be 
taken  to  acquire  data  prospectively  on 
the  nature  and  incidence  of  research- 
related  injuries  through  a  test  of  one  or 
more  approaches  to  compensating  for 
research  injuries.* 

As  a  baseline  for  comparison,  data 
are  needed  on  the  incidence  of  research 
injuries  nationally.  To  this  ^nd,  the 
President's  Commission,  in  its  first 
Biennial  Report,  recommended  that  the 
regulations  governing  all  research 
conducted  or  supported  by  Federal 
agenies  be  amended  to  require  annual 
reporting  of  the  number  of  research 
subjects  as  well  as  data  about  their 
injuries.' Although  this  is  a  procedural 


'  letter  from  |ohn  F.  Sherman,  Vice  President. 
Association  of  American  Medical  Colleges,  to 
Chairman  Morris  B.  Abram  (May  7.  1980). 

'Tlie  Commission  took  on  a  request  to  provide 
advice  about  the  development  of  a  means  for 
compensating  research  subjects  for  injuries  that 
occur  in  the  future.  It  lacks  the  authority  for  the 
investigation  that  would  be  needed  to  determine 
whether  retraapectira  compensation  should  be 
made  to  subjects  who  may  have  been  injured  in 
past  research  projects.  A  number  of  such  subjects 
are  pursuing  claims  in  the  courts  already,  as 
described  in  Chapter  5. 

'  President's  Commission  for  the  Study  of  Ethical 
Problems  in  Medicine  and  Biomedical  and 
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suggestion  and  was  made  in  the  context 
of  a  review  of  the  Federal  rules  on 
research,  it  is  at  its  heart  a  matter  of 
ethical  concern.  (The  Commission  was 
disappointed  to  find  that  most  research 
sponsors  have  not  regiilarly  compiled 
data  on  the  occurrence  of  injuries  in  the 
research  projects  they  support.) 

The  proposed  solution  thus  addresses 
both  ethical  and  practical  problems  and 
should  not  be  difficult  to  implement. 
Principal  investigators  receiving 
government  funds  are  already  required 
by  Federal  grant  and  contract  rules  to 
submit  annual  progress  reports  as  well 
as  final  reports  on  their  research. 
Although  data  about  the  numbers  of 
research  subjects,  injuries  and 
consequences  may  well  be  included  in 
the  narratives  of  such  reports,  they  are 
not  easily  retrievable.  The  Commission 
was  informed  that  with  few  exceptions. 
such  data  are  not  routinely  collected 
and  collated  by  any  one  office  within 
the  various  departments.  An  expeditious 
and  inexpensive  way  to  collect  data  on 
the  universe  of  research  subjects  and 
research-related  injuries  would  be  to 
develop  a  form  to  be  completed 
annually  by  all  principal  investigators  as 
part  of  their  progress  and  final  reports 
on  each  project.  Completed  forms 
should  be  sent  to  the  office  within  the 
Department  of  Health  and  Human 
Services  that  has  "lead"  responsibility 
in  ihs  field.  The  data  would  then  be 
collated  so  that  information  about  the 
number  of  subjects  and  incidence  of 
injury  would  be  readily  available. 
Indeed,  the  Veterans  Administration  has 
already  implemented  just  such  a 
requirement  for  all  research  it  sponsors. 

Although  this  system  should  provide 
basic  information  about  risks  and 
injuries  in  research,  it  will  not  reveal  the 
costs  and  benefits  of  having  a 
compensation  program.  Therefore,  the 
Commission  recommends  that  a  modest 
social  policy  experiment  be  cfinducted 
to  determine  the  need  for.  and  feasibility 
of.  comprehensive  or  partial  programs  to 
compensate  injured  subjects. 

During  the  past  two  decades  the 
Federal  government  has  conducted  a 
series  of  experiments  in  which  new 
social  policies  have  been  implemented 
under  reasonably  controlled  conditions 
and  evaluated  in  order  to  see  how 
specific  aspects  of  the  policies  work  in 
practices.  Such  experimejitation  has 
been  used  to  test  the  effects  of 
instituting  a  negative  income  tax. 


housing  allowances,  and  various  types 
of  health  insurance  plans.* The  use  of 
social  policy  experimentation  has  been 
encouraged  by  a  broad  range  of  scholars 
and  policy  analysts  as  a  "rational" 
approach  to  policy  innovation.' The 
great  advantage  of  such 
experimentation  is  that  it  allows 
innovative  programs  to  be  tested  and 
proven  useful  or  deleterious  before  a 
decision  is  made  about  instituting  them 
on  a  comprehensive  basis.  The 
government  can  then  modify  or  abandon 
those  programs  before  public 
expectations  are  created  or 
constituencies  formed  that  force  the 
government  to  remain  committed  to 
ineffective  programs.  Given  the 
importance  of  empirical  data  in 
evaluating  the  need  for.  and  feasibility 
of,  as  compensation  program,  a  limited 
experimental  trial  seems  particularly 
appropriate. 

The  Commission  recommends  that  the 
compensation  experiment  be  designed 
and  administered  by  the  Department  of 
Health  and  Human  Services  with 
appropriate  consulation  with  other 
governmental  bodies  which  sponsor  or 
conduct  research.  The  relevant  office 
within  the  Department  would  develop 
(or  contract  to  have  developed)  the 
detailed  plans  for  the  experiment. 
including  its  administration  and 
evaluation,' 

Specific  .Mms  of  th^  Experiment 

The  experiment  with  formats  for 
compensation  should  be  designed  to 
answer  the  following  questions: 

(1)  How  great  is  the  need  for  a 
program  to  compensate  for  research 
injuries? 

(a)  How  many  research  subjects  are 
exposed  to  risk  of  injury? 

(b)  How  many  research  injuries  occur? 

(c)  How  serious  are  the  injuries? 

(d)  For  what  proportion  of  these 
injuries  is  medical  assistance  currently 


Bt-Savioral  Research.  Protecting  Human  Sub|ects 
First  Biennial  Report  of  the  Adequacy  and 
Uniformity  of  Federal  Rulei  and  Policies,  and  Their 
Implementation,  for  the  Protection  of  Human 
Subjecti  in  Biomedical  and  Behavioral  Research, 
U.S.  Government  Printing  Office.  Washington  (1981) 
81  73. 


'U.S.  Office  of  Economic  Opportunity. 
Preliminary  Resuits  of  the  New  jersey  Graduated 
Work  Incentive  Expenment  Conducted  tjy  the 
Office  of  Economic  Opportunity  (February  18. 1970): 
see  also  Alice  Ru  Sin.  Systematic  Thinking  for  Social 
Action  3rt>nk,mji»  Institulion.  Washington  (1971)  at 
94-106. 

•Henry  W'  Riecken  and  Rdhprt  F  Borurh.  eds.. 
Social  Expenmentstion  .A  Method  for  Planning  and 
Evaluating  Social  Intervention.  Academic  Press. 
New  York  '1974)  at  1-39.  Rivim,  supra  note  4; 
Camptieil.  Reforms  as  Expenments,  24  Am.  Psych. 
419  (IW*) 

•The  office  within  H>-fS  that  is  most  famvfiar  with 
research  involving  human  subjects  is  the  Office  for 
Prnteclion  from  Research  Risks  at  NIH.  That  office 
does  not,  however,  have  extensive  experience  with 
di'sign  or  evaluation  of  social  pxpenrnfT-.;"!.  Thus 
the  Department  may  wish  to  turn  to  the  Office  of  the 
Assistant  Secretary  for  Planning  and  tvaiualion 
and  perhaps  to  other  txidies  with  expertise  m  this 
field  in  assigning  responsibility  for  the  desgn  and 
conduct  of  the  research  compension  expenments 
recommended  here 


provided  by  formal  or  infonnal 
procadures  (i.e..  how  effective  are  such 
procedures  in  meeting  existing  medical 
needs)? 

(e)  For  what  proportion  of  these 
injuries  are  payments  currently  made  for 
loss  of  wages  and  other  expenses  [i.e.. 
how  effective  are  existing  means  in 
meeting  economic  needs)? 

(f)  To  what  extent  does  failure  to 
provide  adequate  compensation  crete 
serious  problems  for  injured  subjects  or 
for  the  research  enterprise? 

(2)  What  effects  result  from 
introduction  of  a  compensation 
program? 

(a)  Does  the  institution  of  a  formal 
compensation  program  undermine 
current,  informal  methods  of  pro\  itinig 
for  the  immediate  medical  needs  of 
injured  subjects? 

(b)  Would  the  availability  of 
compensation  bring  more  research 
injuries  to  light  {i  p.,   encourage  the 
reporting  of  injuries  which  would 
otherwise  not  be  known  to  persons 
other  than  those  immediately  involved]? 

(c)  Does  the  availability  of 
compensation  lead  to  large  numbers  of 
specious  claims? 

(d)  Does  the  availability  of 
compensation  make  it  easier  for 
researchers  to  recruit  subjects? 

(e)  Does  the  assurance  that  injured 
subjects  will  be  compensated  produce 
an  environment  that  is  more  conducive 
to  research,  and  how  does  it  affect  the 
nature  and  amount  of  research? 

[3)  What  costs  and  benefits  are 
entailed  in  a  compensation  program? 

(a)  How  many  subiects  would  be 
anticipated  to  be  eligible  to  receive 
funds  under  a  compensation  program? 

(b)  Can  those  administering  a 
compensation  program  distinguish 
specious  from  vahd  claims?  What  are 
the  administrative  costs  of  making  such 
determinations? 

(c)  How  difficult  IS  it  in  practice  to 
discern  a  causal  connection  between 
research  interventions  and  subsequent 
adverse  effects?  What  approaches  to  the 
determination  of  causation  seem  most 
effective  and  just? 

(d)  What  are  the  costs,  both  in  claims 
paid  and  in  administrative  expenses,  of 
a  compensation  program? 

(e)  How  would  the  costs  be  affected 
by  the  inclusion  of  Fede.'-ally  supported 
as  well  as  Federally  conducted 
research? 

(f)  How  would  the  costs  be  affected 
by  covering  those  injuries  caused  by 
procedures  undertaken  solely  as  an  aid 
to  the  resean^  design  and  not  for  a 
patient-subjects  welfare,  when  in  the 
absence  of  such  "nonbeneficia! 
procedures"  therapeutic  research  would 
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be  excluded  from  the  compensation 
program?  Can  such  injuries  be  reliably 
identified? 

(g)  What  approaches  to  compensation 
provide  the  most  favorable  balance  of 
benefits  against  administrative  burdens 
and  costs? 

Research  Plan 

Although  the  actual  design  of  the 
experiment  is  left  to  the  office  within 
HHS  that  conducts  it.  the  remainder  of 
this  chapter  is  intended  to  indicate  the 
type  of  research  the  Commission  views 
as  desirable  and  to  provide  general 
guidance  concerning  the  scope  and 
nature  of  such  research.  Particular 
features  of  possible  compensation 
programs  are  discussed  in  Chapter 
Seven. 

The  Commission  proposes  that  the 
three  sets  of  questions  hsted  above  be 
answered  by  experimental 
compensation  programs  established  at  a 
small  number  of  institutions  and  by 
ongoing  collection  and  analysis  of  data 
from  these  institutions  and  matching 
institutions  without  compensation 
programs.  Questions  concerning  the 
costs  and  problems  of  administering  a 
compensation  program  would  be 
answered  by  establishing  and 
monitoring  experimental  compensation 
programs  at  institutions  willing  to 
participate  in  the  experiment.  Uniform 
data  should  be  collected  on  the  number 
of  subjects  participating  in  research, 
number  of  injuries,  seriousness  of 
injuries,  and  so  forth.  Additionally,  all 
injuries  resulting  in  claims  for 
compensation  should  be  documented, 
including  the  amount  of  money  paid  out 
in  compensation,  administrative  costs, 
number  of  claims  honored  and  denied, 
and  the  details  of  each  incident.  During 
the  experiment,  the  Commission 
recommends  that  compensation  be 
restricted  to  nontherapeutic  experiments 
and  perhaps  to  injuries  caused  by 
procedures  undertaken  as  an  aid  to  the 
research  and  not  with  the  intent  of 
providing  possible  therapeutic  benefit  to 
patient-subjects. 

In  addition  to  providing  information 
about  the  general  feasibility  of  a 
compensation  plan,  the  experiment 
should  provide  a  basis  for  determining 
whether  any  type  of  compensation 
program  should  be  recommended  or 
adopted  on  a  more  permanent  basis. 

The  effects  of  introducing  a 
compensation  program  on  existing 
mechanisms  for  dealing  with  injuries 
resulting  from  research  could  be 
partially  assessed  through  the  use  of 
historical  controls  at  the  compensating 
institutions;  however,  sufficient  data  do 
not  appear  to  exist.  Consequently,  a 
number  of  institutions  without 


compensating  programs  should  be 
selected  as  "matched  controls"  and 
monitored  according  to  the  data- 
gathering  protocol  established  for 
institutions  at  which  the  experimental 
compensation  programs  are  being 
tested.  For  such  a  comparison  to  be 
meaningful,  of  course,  there  must  be  no 
systematic  differences  between  the  two 
groups  of  institutions  (other  than 
presence  or  absence  of  a  formal 
compensation  program).  The 
noncompensating  institutions  that  are 
monitored  will  serve  a  dual  purpose. 
Besides  being  the  "control"  group  for  the 
compensating  institutions,  they  will 
provide  data  against  which  to  check  the 
annual  reports  submitted  by  principal 
investigators  [i.e.,  how  many  injuries 
occur,  how  serious  they  are,  etc.). 

Methodological  Issues 

The  Commission  encourages  those 
designing  the  research  to  give  careful 
consideration  to  the  following 
methodological  issues: 

Sample  Selection.  As  with  all  survey 
research,  the  validity  of  the  conclusions 
that  can  be  drawn  from  this  study  will 
depend  at  least  in  part,  on  the 
representativeness  of  the  sample  being 
studied.  Obtaining  a  representative 
sample  may  be  particularly  difficult, 
however,  given  the  wide  variety  of 
institutions  in  which  research  is 
conducted.  Institutional  settings  for 
research  range  from  the  Clinical  Center 
at  the  NIH,  to  universities,  medical 
schools  and  hospitals,  to  small 
Independent  research  facilities.  One 
approach  that  might  be  used  is  known 
as  "quota  sampling."  Institutions 
involved  in  Federally  conducted  or 
supported  research  would  be  grouped  in 
appropriate  categories.  A  sample 
containing  a  certain  number  (quota)  of 
institutions  from  each  category  would 
then  be  drawn.  Within  each  category  of 
institutions  in  the  sample,  half  would 
initiate  an  experimental  compensation 
program:  the  other  half  would  be 
monitored  in  a  similar  manner  but 
would  not  have  a  compensation 
program.  Under  ideal  circumstances,  the 
selection  of  institutions  from  each 
category  in  the  sample  would  be 
random,  as  would  be  the  assignment  of 
institutions  within  each  category  to  have 
or  not  have  a  compensation  program. 

The  Commission  believes  this  basic 
approach  can  and  should  be  applied  to 
Federally  conducted  and  Federally 
supported  research.  However,  the 
Commission  believes  that  the  NIH 
Clinical  Center,  because  of  its  cenfrality 
in  Federal  biomedical  and  behavioral 
reserach  and  its  traditional  leadership 
role  in  the  scientific  community,  should 
not  be  randomly  assigned  but  should 


participate  in  the  experiment  as  a 
compensating  institution.  If  a  successful 
compensation  program  cannot  be 
established  at  the  NIH  Clinical  Center, 
the  Commission  is  skeptical  that  any 
such  program  should  be  imposed  by  the 
Federal  government  on  other  research 
institutions. 

With  respect  to  Federally  supported 
research  conducted  at  non-Federal 
research  institutions,  the  major  issue  in 
considering  sample  selection  is  whether 
participation  should  be  mandatory  [i.e., 
tied  to  federal  funding)  or  voluntary. 
Scientifically,  mandatory  particpation  is 
preferable  since  it  reduces  the  likelihood 
of  biased  sampling  that  would  occur  if 
the  "self-selected"  institutions  that 
volunteered  to  participate  differed  as  a 
group  from  those  that  do  not.  The 
Commission  sees  several  advantages  in 
voluntary  participation,  however,  and 
on  balance  believes  that,  if  possible, 
participation  should  be  on  a  voluntary 
basis.  The  assistance  of  groups  such  as 
the  AAMC  which  support  a  limited, 
experimental  evaluation  of  research 
injury  compensation  should  be  sought  in 
persuading  institutions  to  participate  in 
the  experiment. 

Two  approaches  might  be  used  to 
reconcile  the  desirability  of 
participation  on  a  voluntary  basis  with 
the  need  for  random  selection  and 
random  assignment  to  compensating  or 
noncompensating  categories.  One 
approach  would  be  to  select  the  sample 
and  assign  the  chosen  institutions  to 
compensating  or  noncompensating 
status  on  a  random  basis,  but  to  allow 
institutions  to  "opt  out"  of  the 
experiment  if  they  were  unwilling  to 
participate  in  their  assigned  role.  An 
alternative  approach  would  be  to  solicit 
institutions  to  volunteer  to  participate  in 
the  experiment  on  the  understanding 
that  they  would  then  be  assigned 
randomly  either  to  the  experimental 
(compensating)  or  control  group.  Under 
either  approach  it  would  be  possible  for 
the  government  to  offer  institutions 
incentives  in  order  to  assure  that  a 
sufficient  number  of  institutions  would 
be  willing  to  participate.  For  institutions 
that  agreed  to  participate  in  the 
experimental  compensation  program, 
the  government  might,  for  example,  offer 
to  cover  the  costs  of  compensating  for 
injuries  that  occurred  on  non-Federally 
funded  as  well  as  Federally  funded 
research  (provided,  of  course,  that  the 
former  as  well  as  the  latter  passed 
thorugh  IRB  review). 

Sample  Size.  In  determining  the 
number  of  institutions  that  will  compose 
the  sample  for  this  study,  the 
implementing  agency  will  need  to 
balance  the  need  for  reliable  data  with 
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the  need  to  minimize  the  costs  of 
conducting  the  experiment.  The 
following  considerations  are  relevant  to 
this  decision: 

(1)  The  degree  of  variation  among 
research  institutions  imposes  certain 
requirements.  If  institutions  are  divided 
into  categories  for  quota  sampling,  at 
least  two  institutions  from  each  category 
should  be  included  in  the  sample  (one  to 
initiate  a  compensation  program,  the 
other  not).  Thus,  the  number  of 
categories  determined  to  be  necessary 
to  reflect  institutional  diversity  will 
have  a  direct  bearing  on  the  sample  size. 

(2)  Given  that  institutions  are  the  unit 
of  analysis,  a  sufficient  number  of 
institutions  must  be  studied  to  obtain 
adequate  statistical  sensitivity  [i.e.,  an 
adequate  ability  to  detect  differences) 
when  comparing  compensating  and 
noncompensating  institutions. 
Otherwise,  substantial  real-world 
differences  between  compensating  and 
noncompensating  institutions  would  fail 
to  show  up  as  "statistically  significant 
effects"  in  the  experimental  data. 

Duration  of  Study.  Three 
considerations  argue  for  conducting  the 
study  over  a  period  of  several  years. 
First,  the  incidence  of  research  injuries 
is  expected  to  be  quite  low.  Unless  the 
study  continues  long  enough  to  allow  a 
fairly  large  "sample"  of  injuries, to  occur, 
there  is  a  danger  that  the  particular 
experience  with  injuries  observed  in  a 
limited  period  may,  by  chance,  be 
unrepresentative  of  research  injuries  in 
general.  Second,  because  research 
injuries  may  not  become  known 
immediately,  a  study  of  short  duration 
may  underestimate  the  rate  of  injuries. 
Finally,  because  initial  reactions  to  a 
novel  program  may  be  unrepresentative 
of  later  reactions,  a  valid  evaluation  of  a 
compensation  program  may  not  be 
possible  until  it  operates  long  enough  to 
become  established  and  known. 

Costs 

Until  the  parameters  of  the 
recommended  experimental  evaluation 
of  compensation  approaches  are  more 
fully  delineated — a  task  which  the 
Commission  beheves  can  only  be 
carried  out  by  those  with  final 
responsibility  for  designing  the 
experiment — it  is  impossible  to  estimate 
the  costs  of  the  experiment.  Rough 
yardsticks  are  provided  by  the 
experience  of  the  University  of 
Washington,  where  commercial 
premium  costs  were  less  than  $1.00  per 
covered  subject  (and  actual  payments 
were  less  than  5t  per  subject),  and  by 
the  Quincy  Research  Center,  where 
costs  were  less  than  those  associated 
with  workers'  compensation  premiums 
for  professional  employees.  In  addition 


to  premium  costs,  of  course,  the 
experiment  will  incur  certain 
administrative  costs  and  the  costs  of 
design  and  evaluation. 

The  Commission  notes  that  under 
existing  Public  Health  Service  policy, 
reasonable  insurance  costs  incurred  by 
contractors  and  grantees  are  already 
allowable  expenses.  Thus,  the 
implementation  of  a  compensation 
experiment  would  not  create  a  new 
category  of  expense  insofar  as  insurance 
premium  costs  are  concerned.  By 
statute,  fxmds  are  available  to  HHS  for 
research  and  development  experiments 
on  programs.  The  Commission  believes 
that  such  funds  might  usefully  be 
applied  to  the  compensation  experiment, 
and  that  a  satisfactory  experiment  could 
be  conducted  for  a  very  small  fraction  of 
1%  of  current  Federal  expenditures  on 
biomedical  research  grants  and 
contracts. 

Standards  for  Evaluating  the  Desirability  of 
Instituting  a  Compensation  Program 

The  ethical  desirability  of 
compensating  victims  of  research 
mjuries  is  strong,  but  the  decision 
whether  to  adopt  a  compensation 
system  must  in  the  Commission's  view 
be  made  by  balancing  the  seriousness  of 
the  problem  againsl  the  costs  and 
practical  difficulties  of  the  solution.  .\ 
finding  of  substantial  need  would  argue 
strongly  in  favor  of  a  compensation 
program  even  if  significant  costs  and 
practical  difficulties  might  be  entailed.  If 
the  need  for  a  compensation  program  is 
shown  to  be  small,  however,  the  cost 
and  difficulty  of  administering  make  a 
permanent  program  seem  much  less 
necessary  or  desirable. 

A  finding  that  relatively  few  serious 
injuries  occur  to  subjects  in  research 
should  not  in  itself  be  taken  to  indicate 
that  no  compensation  program  is 
needed.  Few  serious  injuries  resulting 
from  properly  conducted  resea'-ch  have 
been  reported  or  documented.  The 
examples  of  research  injuries  most 
frequently  recited  (/  p..  the  Tuskegee 
syphilis  experiment,  the  CIA-sponsored 
psychoactive  drug  research,  and  so 
forth)  occurred  prior  to  the  ex'stence  of 
the  review  processes  required  by  current 
Federal  regulations.  Nonetheless,  it  is 
undeniable  that  human  research 
involves  some  risks.  In  the  long  run,  it 
may  well  be  more  protective  of  the  field 
of  biomedical  and  behavioral  research 
for  it  to  be  prepared  to  meet  any  human 
disaster  which  may  result  from  its 
activities.  The  alternative — a  knowing 
decision  to  do  nothing  to  provide  a  fair 
and  simple  avenue  of  relief  in  the  event 
of  serious  injury — carries  serious  danger 
for  public  confidence  in  science  and 
scientific  research.  Moreover,  any 


program  adopted  in  the  wake  of  such  an 
event  would  almost  certainly  be  less 
well-designed  than  one  adopted  in  light 
of  the  results  of  a  well-conducted  social 
policy  experiment.' 

Chapter  7:  Consider  Various  Features  of 
N'onfault  Insurance  Programs 

What  features  might  be  tried  out  as 
pari  of  the  social  policy  experiment 
proposed  by  the  Commission?  One 
aliemative,  rejected  by  the  Commission, 
would  be  to  create  a  remedy  through  the 
judicial  system.  It  does  not  seem  wise  to 
remit  injured  subjects  "to  the 
uncertainties  of  the  law  court"  '  or  to 
require  them  to  hurdle  the  formidable 
barriers  to  recovery  that  exist  even  in 
strict  tort  liability. 

The  Commission  also  examined 
various  governmental  health  and 
compensation  programs  and  private 
insurance  plans  to  determine  whether 
they  might  se.'^e  as  models  for  further 
study  and  experimental  evaluation 
regarding  compensation  for  research 
injuries  While  the  existing  programs 
also  appear  to  be  inadequate,  they  point 
to  the  posbibilitj'  of  a  nonjudicial, 
nonfault  system  of  compensating  for 
research  injuries.  The  factors  favoring 
this  approach  are  nicely  summed  up  in  a 
report  prepared  b>'  the  Ciba  Foundation 
study  group  estabhshed  in  response  to 
the  Pearson  Commission's 
recommendation  favoring  strict  liability. 

Compared  with  litigation  a  no-fault 
compensation  scheme  would  have  the 
advantage  of  administrative  simplicity. 
Claims  can  generally  be  handled  quickly  and, 
since  the  claimant  would  not  be  seeking 
redresi.  *Tom  the  researcher,  his  employer  or 
the  funding  agency,  it  would  be  proper  for  the 
researcher  to  assist  the  claimant  in  the 
preparation  of  his  claim.  The  researcher  and 
the  participant  in  the  research  would, 
therefore,  not  be  adversaries  as  would  be 
inevitable  in  any  scheme  based  upon 
litigation.  It  is  in  the  public  interest  that  all 
participants  in  medical  research  should 
appreciate  that  their  well-being,  and  the 
public  interests,  are  overriding  considerations 
in  the  mind  of  the  investigator' 

This  chapter  first  re\iews  the 
gove.'-nmentai  and  private  insurance 
models  and  presents  the  reasons  for 
their  rejection.  The  rest  of  the  chapter 
discusses  the  varying  features  that  might 


'  ^o^  a  fuller  discussion  of  the  issue  of 
compensating  for  injuries  ansing  from  certain 
causes  in  therapeutir  research  see  pp,  132-133.  The 
lern-.s  are  defined  and  '.heir  prarti,  «1 
interrelationships  are  shown  m  Appendix  S. 

'Tuskpj[e*  Syphilis  Study  ,Ad  Hoc  .Advisory 
Panel,  Final  Report  \j  S  Department  of  Health, 
EMiication  and  Welfar*.  Washington  (1973)  al  23 

'Ciha  Foundation  Study  Group  Medical 
Re»e«rch  Civil  Liability  and  Compensation  for 
Personal  Injury.  Clba  Foundation.  London  (19801  at 
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be  considered  for  nonfault  insurance 
programs  to  compensate  for  research 
injuries. 

Existing  Govermnental  Programs  as  Models 

The  Commission  began  its  study  of 
existing  Federal  models  by  reviewing 
the  materials  prepared  for  the  HEW 
Secretary's  Task  Force  on  the 
Compensation  of  Injured  Research 
Subjects  in  1975.  Those  materials 
included  detailed  descriptions  of  four 
major  Federal  compensation  programs: 
the  Federal  Employees'  Compensation 
Act  (F.E.C.A.),  the  Black  Lung  Benefits 
Act.  the  National  Flood  Insurance  Act, 
and  the  Veterans  Administration 
service-connected  disability  program. 
The  report  prepared  for  the  Task  Force 
on  these  programs  appeared  in  an 
appendix  to  the  Task  Force's  final  report 
and  is  reprinted,  for  convenience,  in  the 
appendix  volume  accompanying  this 
Report.* 

The  Commission  then  undertook  to 
update  these  materials  and  to  explore 
certain  programs  and  issues  in  greater 
depth.  Some  of  this  work  was  carried 
out  by  a  health  policy  analyst  who 
reviewed  in  some  detail  the  suitability 
of  F.E.C.A.  and  the  Veterans 
Administration  program  as  models  for 
compensation  for  research  injuries, 
brought  prior  work  on  the  black  lung 
program  up  to  date,  and  provided 
information  on  Social  Security  disability 
programs.  Medicare,  and  state  workers' 
compensation  programs.* 

Members  of  the  Commission  staff  also 
canvassed  the  hterature  and  reviewed 
administrative  and  legislative  proposals 
regarding  compensation  for  injuries 
associated  with  vaccine  and 
immunization  programs,  radiation  from 
nuclear  weapons  testing,  toxic 
substances  in  the  environment,  and 
medical  accidents,  as  well  as  proposals 
for  modifications  in  product  liability 
law.  These  injuries  took  advantage  of 
ongoing  studies  concerning 
compensation  programs  in  other  Federal 
agencies  and  in  interagency  working 
groups.  Particular  attention  was  paid  to 
the  lessons  of  the  swine  flu  vaccine 
program,  including  the  continuing 
litigation  associated  with  it,  and  to 
contemporaneous  studies  by  the 
Congressional  Office  of  Technology 
Assessment  of  compensation  for 
vaccme-related  injuries. 


F.E.C.A.  and  Other  Workers' 
Compensation  Programs.  F.E.C.A.  is  the 

workers'  compensation  plan  applicable 
to  approximately  three  million  civilian 
Federal  employees,  and  to  certain  other 
persons  as  well.' The  plan  is  generally 
similar  in  structure  to  most  state 
workers'  compensation  plans,  although 
benefits  are  paid  directly  by  the 
government  and  tend  to  be  more 
comprehensive  in  scope  and  more 
generous  in  amounts  {particularly  for 
highly  paid  employees)  than  state  plans. 
The  program  is  administered  by  the 
Office  of  Workers'  Compensation 
Programs  within  the  Department  of 
Labor.* 

F.E.C.A.  provides  benefits  to  covered 
employees  both  for  injuries  resulting 
from  accidents  and  for  diseases 
proximately  caused  by  their 
employment.  Benefits  are  provided 
through  an  administrative  mechanism 
without  regard  to  fault  (except  for 
willful  misconduct  or  intoxication  by  the 
injured  employee)  and  include 
compensation  for  loss  of  wages,  dollar 
awards  for  bodily  impairment  or 
disfigurement,  medical  care  for  an  injury 
or  disease,  rehabilitation  services,  and 
compensation  to  survivors  in  the  event 
of  an  employee's  death.  Compensation 
levels  are  established  on  the  basis  of  a 
percentage  of  an  employee's  pay  level. 
Awards  are  subject  to  administrative 
review  but  are  not  subject  to  challenge 
in  the  courts. 

F.E.C.A.  has  been  extended,  by 
statute,  to  apply  to  a  number  of  "non- 
typical"  types  of  Federal  employees  and, 
indeed,  non-employees.  Among  the 
persons  currently  covered  by  F.E.C.A. 
are  Peace  Corps  and  VISTA  vollmteers, 
members  of  the  Civil  Air  Patrol  and 
National  Teacher  Corps,  Job  Corps 
enroUees,  certain  student-trainees,  and 
non-Federal  law  enforcement  officers 
injured  in  the  course  of  enforcing 
Federal  law. 'Methods  have  been 
devised  to  accommodate  the  special 
compensation  requirements  of  such 
individuals. 

F.E.C.A.  is  not  the  only  Federal 
legislation  providing  workers' 
compensation  benefits.  The  Federal 
Longshoremen's  and  Harbor  Workers' 
Compensation  Act  (the 
"Longshoremen's  Act")  governs 
workers'  compensation  for  privately 


employed  persons  engaged  in  maritime 
employment. '  The  Longshoremen's  Act 
has  been  extended,  by  statute,  to 
provide  coverage  for  several  additional 
classes  of  workers,  including  persons 
employed  at  military,  air.  and  naval 
bases  outside  the  United  States; 
employees  of  "nonappropriated  fund 
instrumentalities"  [e.g.,  military  base 
post  exchanges);  employees  working  on 
the  outer  continental  shelf  under  United 
States  jurisdiction;  and,  until  recently, 
employees  in  the  District  of  Columbia.* 

Benefits  under  the  Longshoremen's 
Act  are  generally  similar  to,  but 
somewhat  less  generous  than,  those 
available  under  F.E.C.A.  Unlike  the 
situation  under  F.E.C.A.,  awards  under 
the  Longshoremen's  Act  are  paid  by 
private  employers  and  may  be  appealed 
in  the  Federal  courts.  This 
administrative  mechanism  is  thus 
subject  to  several  of  the  criticisms 
leveled  against  common  law  tort 
remedies  which  entail  resort  to  the 
courts.  The  Longshoremen's  Act  does, 
however,  provide  a  Federally  recognized 
alternative  to  F.E.C.A.  with  benefit 
levels  closer  to  those  provided  under 
state  workers'  compensation  laws. 

In  addition  to  these  Federal  programs, 
all  fifty  states  have  their  own  workers' 
compensation  acts  requiring  employers 
to  provide  benefits  to  workers  who 
suffer  work-related  injuries  and 
diseases.  To  be  eligible  for  benefits, 
normally  an  employee  must  experiance 
a  "personal  injury  by  accident  arising 
out  of  and  in  the  course  of 
employment."  '"Beyond  this  common 
framework,  eligibility  criteria  and 
benefit  levels  vary  widely  among  the 
states.  Many  state  plans  are  crificized  as 
inadequate,  particularly  with  respect  to 
coverage  of  work-related  illnesses  and 
diseases.  A  Federally  mandated 
National  Commission  on  State 
Workmen's  Compensation  Laws  made 
numerous  recommendations  for 
improvements  in  its  1972  report;"  many 
of  these  recommendations  have  yet  to 
be  implemented. 

What,  then,  are  the  lessons  of  Federal 
and  state  workers'  compensation 
programs,  and  to  what  degree  do 
existing  programs,  particularly  F.E.C.A,, 


•Frederick  G.G.  Barber,  Report  on  Federal 
Models.  HEW  Secretary's  Task  Force  on  the 
Compensation  of  Injured  Research  Subjects.  Report. 
U  S.  Department  of  Health.  Education,  and  Welfare, 
Washiniglon  (1977)  (hereinafter  cited  as  Task  Force 
Report)  Appendix  A  at  187-19a 

'  Stanley  B.  Jones,  Existing  Federal  Programs  as 
.Models  for  Compensation  of  Human  Subjects  (1980); 
*eo  Appendix  M  to  this  Report 


»5  U  S.C.  Ch..  81  J  J  8101  el  seq  See  generally 
Comptroller  General's  Report  to  the  Congress, 
Compensation  for  Federal  Employe*  Injuries:  It's 
Tune  to  Rethink  the  Rules.  HRD-79-7B  (Ausgust  22, 
1979)  (hereinafter  cited  as  Comptroller  General's 
Report  on  Compensation). 

•Comptroller  General's  Report  on  Compensation, 
supra  note  5. 

'See  5  use.  H  8101(1).  8141-8143,  8143a,  8144, 
8191. 


'33  U.S.C.  Ch.  18,  S  5  901  et  seq.  Other  workers' 
compensation  plans  embodied  in  Federal  legislation 
include  the  Jones  Act.  covering  merchant  seamen, 
and  the  Federal  Employers'  Liability  Act.  covering 
railroad  employees. 

'See  42  U.S.C.  Ch.  11.  {§  1651-1654;  5  U.S.C. 
!9  8171-8173;  43  U.S.C.  H  1335-1343;  D.C.  Code 
iS  501-604,  repealed  by  District  of  Columbia 
Workers'  Compensation  Act  of  1979,  D.C.  Law  3-77. 

"Report  of  the  National  Commission  on  State 
Workmen's  Compensation  Laws.  U.S.  Government 
Printing  Office,  Washington  (1972)  at  32. 
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provide  useful  models  for  a 
compensation  system  for  research 
injuries?  The  problem  of  injured 
research  subjects  seeking  compensation 
is  similar  in  several  respects  to  the 
position  of  the  injured  industrial 
worker,  suggesting  the  plausibility  of  the 
workers'  compensation  approach  as  a 
model  for  research  injuries.  The  history 
and  rationale  for  workers'  compensation 
laws  underline  some  of  tl^ose 
similarities,  as  well  as  a  few  significant 
differences. 

Workers'  compensation  programs 
were  established  in  the  early  part  of  this 
century  in  response  to  growing 
dissatisfaction  with  the  tort  system  as  a 
vehicle  for  resolving  claims  arising  from 
work-related  injuries.  The  new  approach 
abandoned  several  requirements  under 
the  tort  system  viewed  as  unfair  or 
unduly  burdensome  to  injured  workers, 
and  permitted  workers  to  recover  if  their 
injuries  arose  in  the  course  of  their 
employment,  without  proof  of  fault  by 
the  employer.  In  this  respect,  workers' 
compensation  laws  recognized 
industrial  accidents  as  an  inevitable 
hazard  of  modern  industry.  I'he  new 
approach  also  recognized  that  the 
human  costs  of  injury,  like  the  costs  of 
repairing  machinery,  were  part  of  the 
costs  of  the  enterprise  and  should  be 
borne  by  those  who  benefit  from  the 
enterprise,  not  by  the  injured  workers 
This  philosphy  found  expression  in  a 
slogan  of  the  time:  "the  price  of  the 
product  should  bear  the  blood  of  the 
workingman."  Scholars  of  the  period 
believe  the  adoption  of  workers' 
compensation  laws  contributed  to 
industrial  harmony  and  social  peace.'- 

At  present  injured  research  subjects 
enjoy  no  benefits  comparable  to 
workers'  compensation,  although  there 
are  notable  structural  similarities  with 
the  situation  of  ordinary  American 
workers.  Injured  subjects,  like  workers  a 
century  ago,  face  special  obstacles  in 
securing  relief  through  the  tort  system. 
Because  of  the  special  character  of  the 
research  enterprise  as  a  venture  into  the 
unknown,  research  injuries  are  an 
inevitable  hazard  of  the  enterprise. 
Further,  the  human  costs  of  injury 
incurred  in  research  are  truly  costs  of 
the  research  enterprise  to  society — costs 
necessarily  incurred  to  obtain  the 
benefits  of  scientific  progress. 

It  may  be  argued  that  research 
subjects  volunteer  io  participate  in 
research,  while  workers  effectively  have 
little  choice  about  incurring  workplace 


'•Comptroller  General's  Report  on  Compensation. 
supra  note  5.  Appendix  II,  and  see  ^enerolJy  Roy 
Lubove.  The  Struggle  for  Social  Security.  1900-1935. 
Harvard  University  Press,  Cambridge.  Mass.  (1968) 
at  45-65. 


hazards  to  earn  their  livelihoods.  To  the 
extent  that  subjects  participate  in 
research  purely  out  of  altruistic  motives, 
this  observation  may  be  correct.  To  that 
e.xtent.  the  analogy  between  workers' 
compensation  and  compensation  for 
research  injuries  is  imperfect.  Yet.  on 
the  ethical  plane,  that  difference  adds 
weight  to  the  injuried  subject  s  claim 
against  society,  since  the  volunteer  has 
acted  altruistically.  And  to  the  degree 
that  some  subjects  participate  in 
nonlherapeutic  research  as  a  con\enient 
means  of  casual  employment-for-pay  (a 
not  uncommon  practice  among 
university  and  m.edical  school  students). 
parity  of  treatment  suggest  that  subjects 
should  be  entitled  to  workers' 
compensation  benefits  much  as  are 
other  employees-for-pay. 

The  workers'  compensation  analogy 
dors  tend  to  break  down  with  respect  to 
one  class  of  subjects:  patients  who 
participate  ns  subjects  in  therapeutic 
research  with  the  expectation  of 
securing  personal  health  benefits.  Such 
subjects  may  seem  more  akin  to  patients 
recei\  ing  standard  medical  care  (who 
are  not  entitled  to  com.pt.nsation  on  a 
nonfault  basis)  than  to  workers  eligible 
for  workers'  compensation  Further, 
such  patient-subjects  pose  many  of  the 
administrative  difficulties  which 
workers'  compensation  programs  have 
been  least  successful  in  answering: 
determining  causation  of  diseases  that 
are  not  arguably  work-related; 
measuring  the  degree  of  "excess  injury," 
or  the  exacerbation  of  preexisting  health 
conditions:  and  calculating  the  benefits 
owed  to  persons  not  currently  in  the 
work  force.  For  these  reasons,  the 
Commission  believes  that  the  uncritical 
application  of  wo.'kers'  compensation 
models  to  therapeutic  research  involving 
already  sick  patient-subjects  is  fraught 
with  potential  hazards.  However,  with 
respect  to  nontherapeutic  research 
(especially  that  involving  healthy 
subjects),  the  Com.mission  concludes 
that  workers'  compensation,  and 
F.F.C.A.  in  particular,  offers  a  potential 
model  for  compensating  injured 
research  subjects. 

Veterans  Benefits.  A  second  approach 
carefully  examined  by  the  Commission 
is  the  compensation  system 
administered  by  the  Veterans 
Administration  for  service-connected 
disability  or  death.  Under  this  program. 
benefits  are  provided  to  veterans  for 
disabihties  incurred  in,  or  aggravated 
by,  a  period  of  military  service  though 
not  necessarily  "caused  "  by  the  service. 
Benefits  include  health  care  and 
rehabilitation,  typically  provided  in  VA 
facilities,  and  financial  compensation 
for  lost  earning  capacity  due  to  the 


disability  These  benefit  programs  make 
no  distinction  between  men  and  women 
who  volunteered  for  service  and  those 
who  were  conscripted. 

In  marked  contrast  to  workers' 
compensation  approaches,  VA  service- 
connected  disability  benefits  are 
payable  without  regard  to  the 
beneficiar}''s  employment  status.  Rather, 
benefits  are  determined  according  to  an 
"average  man"  concept.  Disabilities  are 
rated  and  compensated  according  to  a 
comprehensive  schedule  of  injuries  and 
diseases,  under  which  varying 
percentage  ratings  are  assigned, 
depending  on  the  degree  of  severity  of 
any  given  disability.  These  percentage 
ratings  represent,  as  nearly  as  possible, 
the  "average  impairment  in  earning 
capacity"  resulting  from  a  particular 
disability  in  civilian  occupations.  In 
applying  the  "average  man  concept." 
there  is  an  assumption  that  all  young 
people  who  entered  military  service  at 
an  early  age  would  have  the  potential 
for  attaining  an  "average  civilian 
occupation  income  "  at  the  time  of  their 
discharge.  These  disability  payments 
levels  are  adjusted  yearly  by  Congress, 
to  correspond  to  cost-of-living  increases 
provided  in  other  Federal  benefit 
programs.  This  "income  loss 
compensation"  can  be  reduced  if  it  can 
be  demonstrated  that  the  individual  was 
already  disabled  before  entering  service, 
in  a  way  definable  in  the  schedule  for 
rating  injuries  and  diseases.  In  that 
event,  only  the  "additional  disability"  is 
compensable. "Research  can  be 
prevented  from  escalating 
uncontrollably  administrative  cost. 
Claim  decisions  are  subject  to 
administrative  review,  but  because  of 
the  relatively  simple  administrative 
structure  of  the  program  (and  the 
existence  of  other  VA  programs 
providing  for  the  needs  of  the  veteran), 
few  appeals  are  taken.  No  appeals  to  the 
courts  are  permitted. 

The  Commission  believes  a  number  of 
features  of  the  VA  service-connected 
disability  program  bear  close 
examination  in  the  structuring  and 
experimental  evaluation  of  alternative 
compensation  plans  for  injured  research 
subjects.  In  particular,  the  "average 
man"  concept  may  have  promise  in 
determining  benefit  levels  for  injured 
subjects  whose  current  income,  if  any, 
may  not  accurately  reflect  their  true 
earninp";  capacity 

The  Commission's  health  policy 
consultant  noted  that  "if  participation  in 
research  experiments  were  deemed  b\' 


'^Letter  from  Dorothy  C,  Rasinski  M.U    \\i  . 
Associate  Director  Medical-L*gal  Affairs  Veterans 
Administration  to  Alan  1  Weisha.rd  |1980| 
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law  to  be  equivalent  to  service  in  the 
military,  research  subjects  might  be 
covered"  by  the  VA  service-connected 
disability  program. '*  The  Commission 
believes  this  suggestion  bears  further 
exploration,  but  notes  that  VA  benefits, 
unlike  those  afforded  under  F.E.C.A.  or 
the  Longshoremen's  Act,  have  not 
historically  been  extended  to  new 
groups  of  beneHciaries. 

Vaccine  and  Immunization  Programs. 
Many  of  the  issues  involved  in  recent 
Congressional  and  Executive  Branch 
efforts  to  formulate  a  national  policy  on 
compensation  for  injuries  in  vaccine  and 
immunization  programs  bear  a  close 
relationship  to  questions  arising  in  the 
context  of  research  injuries.  The 
Commission  notes  that  the  approaches 
under  consideration  for  vaccine  injuries 
are  closely  analogous  to  those  examined 
here. "' 

The  C'-mrassion  agrees,  for  example,  with 
the  conri:is  un  of  the  Office  of  Technology 
.Assessment  that  "the  swine  flu  program  is 
widely  regarded  as  exemplifying  the 
problems  inherent  in  compensating  for 
vaccine  related  injuries  via  the  tort  law 
s}  stem."  ''The  Preference  of  the  Presidents 
Commmission  that  nonfault  administrative 
and  insurance  mechanisms  be  explored  as  a 
means  to  compensate  for  research  injuries, 
rather  than  pursuing  remedies  through  the 
tort  law  system  (including  strict  liability),  is 
based  in  part  on  the  swine  flu  experince." 


"Jones.  Exit'tjuii  Fedftral  Programs  as  Modp/s  for 
Compensation  of  Human  Subjects,  supra  note  4.  at 
33-34. 

''Office  of  Technology  Assessment,  U  S. 
Cingreis.  A  Review  of  Selected  Federal  Vaccine 
and  Immunizatioa  Policies  |1979);  Office  of 
teLh,nc!ogy  .Aasessment.  U.S.  Congress, 
Compensation  For  VacdiiA-Relaled  Injuriee  [1960): 
R-Dorts  and  ."ecommendations  of  the  National 
Immunization  Work  Groups  (1977). 

'Compensation  for  Vaccine- Related  Injuries, 
ii.'p.'o  note  15  at  13. 

'The  Federal  government's  ill-fated  1976  effort  'o 
im:nunize  'he  public  against  swine  flu  nearly  ended 
before  it  began,  when  vaccine  manufacturers 
refised  to  transfer  their  vaccmes  from  bulk  to 
hollies  for  distribution,  because  the  manufacturers 
were  iinahle  to  secure  insurance  coverage  against 
P'jlentia!  liability  for  vaccine-related  injuries. 
hmersencv  legislation  was  rushed  through 
Congress,  providing  that  any  claims  arising  from  the 
S'.v.rip  p.i  program  shrjuld  be  filed  against  'he 
F^diTrf!  govHrnment.  while  preserving  the 
g^\ernmenf3  right  to  sue  manufacturers  for 
'11  lemnification  in  the  event  of  negligence  in  'he 
production  of  the  vaccines.  Public  Law  94-380  See 
R  F  Ne uauid;  and  Harvey  V.  Fineberg.  The  Swine 
flu  .Affair  Decision-making  on  a  Slippery  Disease, 
U  .S,  Department  of  Health.  Education  and  Wpifare. 
Uasliington  |19"3).  Under  theis  legislation,  the 
go%.^rnmeni  assumed  the  "duty  to  warn  '  potential 
vaccine  recipients  of  any  known  adverse  reactions 
'o  the  vaccine,  and  undertook  to  defend  igamst  any 
claims  brought  for  v,](;rine  injuries. 

The  res  ills  are  well  known.  Although  the  feared 
swine  fllu  epidemic  never  materialized,  there 
quickly  developed  a  mini-epidemic  of  claims  against 
the  Federal  government,  many  related  to  the  onset 
of  Guilldin-Barre  Syndrome  (CBS)  As  of  August  12, 
1961.  sane  4038  claims  for  a  total  of  over  $2.89 
bilhon  in  damagn  had  been  filed.  Of  these  claims. 
1323  had  progressed  lo  Lawsuits,  requiring 


Evaluation  of  Govemmental 
Alternatives.  The  Commission  has  noted 
the  tendency  of  govemmental 
compensation  programs,  once  enacted, 
to  expand  beyond  their  originally 
contemplated  scope,  placing  ever 
greater  demands  on  the  Federal 
treasury.  One  significant  factor 
underlying  the  escalation  in  costs  of 
many  Federal  compensation  programs 
has  been  the  general  rate  of  price 
inflation  throughout  the  economy,  and 
the  still  higher  inflation  in  medical  costs 
The  Commission  sees  little  in  the  design 
of  the  compensation  program  for 
research  subjects  which  could 
significantly  affect  this  overriding  fact. 

A  second  factor  responsible  for 
escalating  costs  is  the  power  of 
particular  political  constituencies  to 
expand  the  scope  and  benefit  levels  of 
compensation  programs.  To  some 
degree,  such  expansions  may  serve 
legitimate  policy  interests:  often  it  is 
merely  a  matter  of  politics.  One  of  the 
most  striking  features  of  the  research 
injury  question  is  the  near-absence  of 
any  active  constituency  group  of 
research  subjects.  If  the  Commission's 
data  on  the  incidence  of  research 
injuries  is  correct,  it  is  exceedingly 
unlikely  that  any  large  or  powerful 
constituency  group  representing  injured 
research  subjects  will  arise. 

The  presence  or  absence  of  a 
powerful  constituency  group  does  not 
affect  the  moral  claim  to  compensation 
of  those  subjects  who  are  injured  in 
research.  The  lack  of  such  a  group  does, 
however,  diminish  the  likelihood  that 
overwhelming  political  pressures  will 
force  an  initially  modest  compensation 
program  to  expand  beyond  its 
appropriate  contours. 

.N'onetheless.  the  Commission  has  paid 
special  attention,  in  articulating  its 
several  alternative  approaches  toward 


extraordinary  efforts  on  the  part  of  lawyers  «i  the 
luslice  Department,  as  well  as  imposing 
considerable  expense  on  the  government  and 
burden  on  the  Federal  court  system.  Perhaps  the 
major  potential  advantage  of  this  system  to  the 
Federal  government,  the  possibility  that  the 
government  might  have  pre\  ailed  on  the  merits  in 
many  cases  (on  the  basis  that  the  government 
should  not  be  held  accountable  for  a  failure  to  warn 
of  risks  that  were  unknown  at  the  time)  was  put  in 
question  when  then  HEW  Secretary  Cahfano  issued 
a  statement  accepting  the  government's 
responsibility  for  CBS  claims.  See  Compensatun  'or 
Vaccine-Related  Irjjnes  ■iupra  note  15.  at  13-17, 
While  the  legal  effect  of  this  statement  is  open  to 
questioa  the  justice  Department  subsequently  took 
the  position  that  it  would  not  require  proof  of  a 
theory  of  liability  in  cases  in  which  CBS  wai 
t'itdhlished  (although  proof  of  liability  is  required  in 
all  other  rases).  As  a  result,  the  government 
incurred  both  the  substantial  costs  of  courtroom 
litigation  and  liability  for  the  large  damage  awards 
associated  with  sui.h  litigatu)n.  It  is  diiticult  to 
imagine  how  an  administrative  mechanism  for 
nonfault  compensation  could  do  worse. 


compensation,  to  those  aspects  of  a 
compensation  program  which  might 
expand  the  scope  and  expense  of  a 
program  beyond  those  initially 
contemplated.  Perhaps  most  significant 
among  these  are  the  questions  whether 
a  program  should  encompass 
nonphysical  injuries;  injuries  sustained 
in  therapeutic  research;  and  injuries 
sustained  in  research  not  conducted  or 
supported  by  the  Federal  Government. 
Careful  study  of  benefits  and  costs 
should  precede  any  decision  to  include 
these  categories  in  a  compensation 
program. 

A  third  reason  why  the  scope  of 
compensation  programs  has  expanded 
and  their  costs  have  escalated  is  the 
tendency,  particularly  in  the  courts,  to 
accord  more  liberal  interpretations  to 
eligibility  and  benefit  criteria.  Therefore, 
the  Commission  recommends  that  court 
review  by  precluded  initially  and  dollar 
ceilings  be  set  on  awards  as  features  of 
any  program  being  tested  out; 
reexamination  of  these  features  ought  to 
await  several  years  experience  with  an 
actual  program  in  place. 

A  fourth  basis  for  escalating  costs  is 
greater  awareness  by  potential 
beneficiaries  of  the  compensability  of 
injuries.  To  the  degree  such  awareness 
leads  persons  to  make  claims  who  are 
legitimately  entitled  to  compensation, 
any  "escalation"  in  costs  is  a  sign  that 
the  program  is  doing  its  job  and  reaching 
the  persons  intended  to  receive  benefits. 
However,  greater  awareness  of  the 
availability  of  compensation  may  also 
lead  to  specious  claims  by  persons  not 
legally  entitled  to  relief.  Costs 
associated  with  such  claims  include 
both  any  benefits  erroneously  paid  out 
to  undeserving  claimants  and  the 
administrative  expense  of  processing 
invalid  claims.  This  problem  of 
potentially  excessive  "induced  costs" 
was  a  significant  concern  of  several 
witnesses  who  questioned  the  wisdom 
of  a  compensation  program  and  is 
seriously  regarded  by  the  Commission. '» 
The  Commission's  recommendation  that 
any  compensation  program  be  tested 
first  through  a  small  experiment  is  based 
on  the  conclusion  that  the  potential  for 
induced  costs  must  be  carefully 
evaluated  before  Federal  policymakers 
consider  instituting  a  comprehensive 
plan  or  promulgating  a  requirement  that 
research  institutions  adopt  such  plans. 

Insurance  Mechanisms  as  Models 

Members  of  the  Commission  staff 
conducted  extensive  and  fruitful, 
discussions  with  representatives  of  the 


"Testimony  of  George  Bernstein,  Esq  .  transcript 
of  6th  meeting  of  the  President's  Commission 
(January  6,  1981)  at  189-95. 
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insurance  industry — including  company 
officials,  insurance  brokers,  trade 
association  officers,  and  institutional 
risk  managers — to  determine  what  role 
insurance  mechanisms  could  usefully 
play  in  assuring  medical  care  and 
financial  redress  for  injured  subjects. 
Several  conclusions  emerged  from  these 
discussions. 

The  insurers  (and  other  interested 
parties)  made  a  number  of  specific 
suggestions  concerning  the  terms  of  a 
compensation  program.  Their 
submissions  are  published  in  the 
appendix  volume  accompanying  this 
Report. "The  focus  here  is  not  on  these 
specific  suggestions,  but  broader 
structural  approaches  to  incorporating 
insurance  mechanisms  as  part  of  a 
compensation  system.  At  least  three 
distinct  models  (as  well  as  combinations 
of  these  models)  may  be  envisioned; 
institutional  private  insurance, 
institutional  self-insurance,  and  pooled 
or  collective  insurance. 

Institutional  Private  Insurance. 
Institutional  private  insurance  is 
perhaps  the  most  familiar  model.  Under 
this  approach,  each  research  institution 
would  purchase,  from  commercial 
insurance  companies,  nonfault  coverage 
of  all  subjects  participating  in  covered 
research  at  that  institution.  Terms  of 
coverage  would  be  negotiated  by  the 
relevant  institution  and  the  insurance 
carrier,  subject  to  minimum 
requirements.  Premiums  would  be  set 
according  to  normal  underwriting 
standards,  reflecting  the  type  of 
institution,  the  mix  of  research 
conducted,  and  any  prior  claims 
experience.  Coverage  could  be  marketed 
either  as  a  separate  insurance  product 
or,  more  likely,  as  part  of  the  overall 
insurance  package  for  the  institution. 

This  is  the  approach  successfully 
employed  at  the  University  of 
Washington  (Seattle)  for  a  number  of 
years,  originally  in  conjunction  with  the 
Argonaut  Insurance  Company  and 
subsequently,  between  1973  and  1979, 
with  the  Aetna  Casualty  and  Surety 
Company. "The  insurance  carriers  in 
that  instance  wrote  coverage  through  a 
special  endorsement  to  the  university's 
comprehensive  general  liability 
insurance  policy.  Coverage  was 
originally  provided  following  a  survey  of 
adverse  effects  associated  with  research 
at  the  university  during  a  one-year  base 
period,  at  a  premium  cost  of  50C  per 
subject,  or  $17,500.  In  subsequent  years, 
the  cost  of  insurance  coverage  was  a 
fixed  charge  of  $35,000,  without  regard 


to  the  number  of  subjects  covered.  The 
university's  human  subjects  officer  and 
risk  manager  reported  that  the  insurance 
program  "relieved  concerns  within  the 
university  for  the  economic  protection  of 
human  subjects"  and  that  'there  have 
been  no  complications  in  the  insurance 
program."  '" 

The  major  drawbacks  of  this  private 
insurance  approach  are,  first,  that  the 
terms  of  coverage  must  be  sufficiently 
attractive  to  induce  participation  b\  the 
private  insurance  industry  (which 
implies  significant  limitations  on  the 
extent  of  coverage)  and.  second,  that 
some  research  institutions  may  have 
difficulty  in  securing  coverage  As  noted 
by  representatives  of  the  private 
insurers,  "the  larger  and  more  respected 
institutions  will  obtain  coverage  more 
easily."  while  other  institutions  "may  be 
unable  to  obtain  such  coverage  because 
their  projects  are  too  risky  or  because  it 
is  impossible  to  assess  the  degree  of  risk 
in  the  program.  This  will  be  particularly 
troublesome  with  respect  to  research  in 
smaller  institutions  engaged  in  high  risk, 
even  if  potentially  beneficial, 
research."  ^- 

Institutional  Self-Insurance.  The 
second  model  is  that  of  institutional  self- 
insurance.  Here  the  institution  itself 
defines  the  terms  of  coverage  and 
establishes  an  actuarially  sound  sinking 
or  reserve  fund  to  cover  future  claims. 
No  private  insurance  carrier  is  involved. 
As  a  result,  the  terms  of  coverage  are 
potentially  quite  flexible,  and  many 
institutions  find  self-insurance  less 
expensive  and  more  satisfactory  for 
their  needs  than  insurance  procured  on 
private  insurance  markets.  An 
increasing  number  of  universities  and 
hospitals  have  switched  from 
commercial  to  self-insurance  in  recent 
years.  For  example,  the  University  of 
Washington  has  for  three  years 
provided  its  own  liability  coverage, 
including  insurance  for  adverse  effects 
associated  with  research,  through  a 
program  of  self-insurance. 

There  are  several  drawbacks  to 
institutional  self-insurance,  however, 
particularly  for  smaller  research 
mstitutions.  Since  each  institution 
establishes  a  fund  to  cover  its  own 
claims,  risks  are  not  spread  as  widely  as 
with  commercial  insurance.  Thus,  in  the 
event  of  an  unusual  string  of  losses  (or 
even  a  single  catastrophic  loss),  the 
reserve  fund  may  be  endangered, 


"See  Appendices  O.  P,  Q.  R.  T  to  this  Report. 

"Diana  McCann  and  John  R.  Pettit.  A  Report  on 
Adverse  Effects  Insurance  for  Human  Subjects 
(1980):  see  Appendix  H  to  this  Report  at  1 


"  W.  at  3.  The  University  of  Washington  hris  for 
SE-ierai  years  been  a  self-insurer.  The  total  amount 
paid  in  claims  to  injured  subjects  in  the  nearly  10 
years  it  has  has  a  formal  compensation  program 
averages  less  than  St  per  subject.  This  amourtt  does 
not  include  the  value  of  free  medical  services 
provided  to  subjects. 

'^See  note  18  supra 


requiring  claims  to  be  paid  out  of 
genera!  funds.  Further,  many  states  have 
laws  limiting  the  ability  of  state 
instrumentalities  or  nonprofit 
institutions  lo  self-insure.  In  the  state  of 
Washington,  a  legislative  change  was 
required  before  the  state  university 
cuuld  self-insure. 

The  compensation  program  for 
research  injuries  at  the  Quincy  Research 
Center,  a  drug  testing  facility  in  Kansas 
City,  Missou.'i,  combines  elements  of 
self-insurance  and  private  insurance." 
The  research  center  has  provided 
medical  care  under  a  self-insurance 
approach  for  all  researc;h  participants 
since  1975.  !n  addition,  the  research 
center  prov  ides  financial  compensation 
in  the  event  of  injury  through  a  workers' 
compensation-type  insurance 
arrangement.  The  director  of  the 
research  center  reports  that  standard 
r;!!('S  for  research  subjects  as  emplo\ecs 
art  approxi.malely  twice  as  great  as 
those  for  physicians  and  consultants, 
approximately  five  times  as  great  as 
those  for  clerical  office  employees. 
slightly  less  that  one-third  as  great  as 
those  for  chauffeu.-s  and  drivers,  and 
approximately  equal  to  those  for 
analytical  chemists." 

Collective  or  Pooled  Insurance  .\ 
third  model  for  insurance  coverage  fo- 
research  injuries  is  collective  or  pooled 
insurance.  Under  this  system,  a  group  of 
research  institutions  could  band 
together,  perhaps  with  government 
assistance,  to  establish  a  collectixc 
insurance  pool.  Such  as  arrangement 
would  retain  many  of  the  advantages  of 
self-insurance,  notably  including 
flexibility  in  the  terms  of  coverage  and 
the  ability  to  move  forward  with  a 
progra.m  even  ;n  the  absence  of  interest 
by  the  private  insurance  industry  in 
providing  appropriate  coverage.  But  the 
collective  approach  would  permit 
greater  spreading  of  risks  among 
institutions  than  would  institutional  self- 
insurance,  and  could  be  expected  to 
result  in  lower  administrative  costs. 
Collective  insurance  pools  might  be 
especially  important  for  smaller 
research  institutions  which  face 
difficulties  in  securing  co\  erage  for 
research  injuries  in  the  private 
insurance  market  or  in  establishing  their 
own  self-insurance  program.s. 

The  Coni.mission  is  not  aware  of  any 
collective  insurance  pools  for  research 
injuries  now  operating  in  the  United 
States.  However,  many  such  pools  have 


"John  D  Arnold, /nrrc/pncp  o'/.T!/r)  U,j':ii)t 
Clinical  Pharmacolitfiy  Research  and 
/ndemnificotion  of  In/ured  Research  Siih)ec  ts  at  the 
Quincy  Rpsearc:h  Cenfer  (1980):  see  Appendiv  I  w 
this  Report 
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been  established  for  other  analogous 
purposes.  In  many  states,  such 
insurance  collectives  are  the  primary 
source  for  medical  malpractice 
insurance.  A  number  of  universities  and 
hospitals  have  also  participated  in  such 
plans  to  cover  other  insurance  needs. 
These  arrangements  could  be  modified 
to  provide  coverage,  on  a  nonfault  basis, 
for  research  injuries.  While  the  laws  and 
regulations  pose  obstacles  in  certain 
jurisdictions,  it  seems  clear  that  many 
institutions  could  provide  protection  to 
research  subjects  through  such 
collective  insurance  pools. 

Evaluation  of  Insurance  Alternatives. 
The  Commission  does  not  believe  that 
any  one  of  these  insurance  models  is 
fully  satisfactory  for  all  research 
institutions  in  all  circimistances.  The 
Commission  concluded  however,  that  if 
compensation  for  research  injuries  were 
desired  virtually  all  research  institutions 
desiring  (or  mandated)  to  develop  a 
reasonable  insurance  program  providing 
minimally  adequate  coverage  for 
subjects  injured  in  research  conducted 
at  that  institution  could  do  so  through 
one  or  more  of  these  models.  The 
necessary  arrangements  would  take  a 
certain  amount  of  time,  as  well  as 
cooperation  and  coordination  among 
research  institutions,  risk  managers, 
insurance  brokers,  and  insurance 
companies,  but  nonfault  insurance 
coverage  for  reseeirch  injuries  appears  to 
be  feasible.  Moreover,  if  implemented  in 
sensible  fashion,  it  offers  a  better  basis 
for  providing  compensation  to  injured 
research  subjects  at  reasonable  cost  to 
research  institutions  and  the  Federal 
government  than  any  alternatives,  such 
as  tort  litigation. 

The  Commission  notes  that  under  the 
existing  policy  of  the  Department  of 
Health  and  Human  Services,  institutions 
conducting  research  ptirsuant  to  Federal 
grants  and  contracts  may  procure 
insurance  coverage  providing  protection 
for  research  subjects  on  a  nonfault 
basis,  and  may  recover  associated 
(reasonable)  expenses  under  their  grants 
and  contracts  as  inject  costs  or,  in 
certain  instances,  as  direct  costs. "Thus, 


"The  Public  Health  Service  Grants  Policy 
Statement  provide*  (at  p.  19)  that: 

Insurance  is  usually  treated  and  reimbursed  as  an 
indirect  cost.  In  certain  situations,  however,  where 
special  insurance  Is  required  because  of  risks 
peculiar  to  the  project  the  preoiium  may  be  charged 
as  a  direct  cost  if  consiftent  with  institotional 
policy.  Socb  premiums  may  include  those  on  hazard, 
malpractice,  and  other  liability  insurance  to  cover 
grant-supported  personnel  and  activities. 

See  alto  the  provisions  governing  recovery  of 
allowable  insurance  costs  at  4S  CFR  Part  74. 
Subpart  Q,  Appendix  B  (hospiUlsh  and  OMB 
Circulars  Ap-V  (state  and  local  governments);  A-21 
(educational  Institutions):  and  A-122  (other 
nonprofit  organizations). 


for  institutions  wishing  to  do  so, 
insurance  protection  for  subjects  may 
now  be  provided,  at  government 
expense,  without  the  need  for  changes 
in  Federal  statutes  or  regulations.  The 
logic  of  the  Commission's  reasoning 
would  point  toward  regarding  the  costs 
of  a  compensation  program  as  direct 
costs  like  other  identifiable  items 
(including  appropriate  remuneration  of 
subjects  for  their  time  and  trouble  in 
participating). 

Having  determined  that  a  nonfault 
insurance  system  should  be  the  basis  of 
the  "compensation  programs"  being 
tested,  the  Commission  proposes  a 
number  of  variables  that  should  be 
considered  in  designing  the 
experimental  compensation  programs. 
Before  discussing  those  variables, 
however,  the  Commission's  intent  with 
respect  to  certain  basic  elements  that 
the  experimental  compensation 
programs  should  embody  should  be 
made  clear, 

Objectives  of  a  Compensation  Program 

F'rom  what  has  already  been  said  it 
can  be  seen  that  a  major  objective  of 
any    compensation  plan"  is  to  ensure 
that  necessary  medical  care  and 
financial  indemnities  are  provided,  in  a 
fair  and  just  fashion,  to  protect  research 
subjects  (and  others  who  are  dependent 
upon  them  for  support)  from  the 
remediable  harm  that  occurs  as  a  result 
of  injuries  suffered  in  research.  "Easing 
the  plight  of  the  victim"  '*is  not, 
however,  the  sole  consequence — and 
need  not  be  the  sole  objective— of  a 
compensation  program.  A  compensation 
program  might  also  serve  as  a  means  of 
social  control  over  the  funding  and 
conduct  of  biomedical  and  behavioral 
research. 

First,  the  funds  spent  in  compensating 
injured  subjects  could  help  to  identify, 
and  perhaps  even  to  quantify  with  some 
precision,  a  cost  of  doing  research  that 
had  previously  been  overlooked  in 
decisions  regarding  the  number  or  type 
of  experiments  to  undertake. 
Specifically,  it  has  been  suggested  that  a 
compensation  program  could  discourage 
overly  risky  research  "  and  encourage 


"The  idea  of  a  compensation  fund  is  in  no  sense 
orii?inal.  It  has,  however,  usually  been  suggested  as 
a  device  for  easing  the  plight  of  the  victim.  I  am  not 
here  suggesting  it  for  that  purpose  (worthy  though  it 
miiiiht  be],  but  rather  as  a  way  of  introducing  an 
additional  control  element  over  when  a  medical 
experiment  is  considered  worthwhile. 

Guido  Calabresi.  Reflections  on  Medical 
Experfmentatjon  in  Hawana.  in  Experlmention  with 
Humaa  Subject*  (ed.  by  Paul  Freund).  George 
Braziller,  New  York  (1970)  at  196.  n.  2. 

"  Claric  C  Havighurst  Mechanisms  for 
Compensoting  Persons  Injured  in  Human 
Experimentation,  in  Task  Force  Report  supra  note 
3.  Appendix  A  at  81.  83. 


economically  "efficient"  allocation  to 
research  funds.**  To  the  extent  that 
specific  funding  decisions  take  account 
of  the  injuries  associated  with  the 
research,  an  appropriate  incentive  is 
provided  to  researchers  to  exercise 
additional  care  in  their  work.^' 

As  laudable  as  such  objectives  may 
be.  the  difficulties  in  risk-estimation 
discussed  in  Chapter  Four  suggest  that  a 
system  capable  of  producing  actuarial 
estimates  of  risk  exact  enough  to  make 
superior  decisions  about  allocation  of 
research  funds  is,  at  best,  an  elusive 
ideal.  Even  were  such  estimates 
feasible,  they  would  involve  an 
expenditure  of  time  and  resources  far  in 
excess  of  that  needed  to  establish  a  fair 
system  of  compensation — and  probably 
far  in  excess  of  any  benefits  that  might 
be  gained  from  "wiser"  decisions  about 
the  amount  and  kind  of  research  that 
ought  to  be  undertaken.  Consequently, 
the  Commission  concluded  that  reliance 
in  achieving  control  over  research  is 
better  placed  on  other  means  (such  as 
prior  review  by  an  IRB)  rather  than  on 
the  compensation  system. 

Within  its  own  sphere,  any  program 
for  providing  compensation  ought  to  be 
fair  and  efficient.  That  is,  it  should  (a) 
treat  like  cases  alike,  (b)  involve  fair 
payment  for  the  harm  sought  to  be 
remedied,  and  (c)  disburse  payments 
with  maximum  efficiency  and  minimum 
administrative  cost. 

Finally,  the  existence  of  a 
compensation  program  may  have 
indirect  consequences  for  the  research 
enterprise  or  for  society  generally.  By 
indicating  society's  concerns  for 
individuals  serving  the  interests  of  the 
collectivity,  a  compensation  program  not 
only  avoids  a  potentially  unattractive 
societal  image  for  research  but  may  also 
permit  research  that  is  otherwise  seen 
as  "too  risky"  (because  of  the  possible 
consequneces  for  its  subjects)  to  go 
forward.  Indeed,  the  existence  of 
compensation  may  make  people  more 
willing  to  serve  in  research  projects 
generally.  The  experience  gained 
through  experimental  compensation 
programs  for  research  injuries  may  also 
provide  instructive  information  for  other 
forms  of  Federally  sponsored 
activities.'" 

Any  compensation  system  necessarily 
entails  some  balancing  of  competing 
objectives.  A  design  feature  that 


"Richard  Zeckhauser,  An  Analysis  of 
Mechanisms  for  the  Compensation  of  Injured 
Research  Subjects,  in  Task  Force  Report,  supra  note 
3.  Appendix  A  at  155,  156. 

"See  Havighurst  supra  note  27,  and  Zeckhauser, 
supra  note  28. 

"See  Zeckhauser,  supra  note  28;  see  also. 
Calabresi,  supra  note  26. 
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advances  one  objective  [e.g.,  providing 
comprehensive  compensation]  may 
undercut  other  objectives  [e.g., 
promotion  of  the  most  cost-effective 
research).  The  ultimate  choice  of 
objectives  will  be  for  the  policymakers 
who  choose  among  (or  modify)  the 
options  set  forth  below.  As  noted 
earlier,  the  Commission,  in  considering 
compensation  programs,  has  had  in 
mind  solely  the  objectives  internal  to 
the  compensation  system  [i.e.,  fair  and 
efficient  provisions  of  rehef  to  the 
victims  of  research  in  a  manner  that  can 
be  administered  easily  and  at  a  cost  that 
imposes  the  minimum  burden  on  the 
research  sector),  rather  than  the  broader 
goal  of  enhancing  the  regulatory 
process. 

Basic  Elements  of  a  Compensation  Program 

(1)  Defmition  of  "compensation."  The 
term  "compensation  for  research 
injuries"  has  been  variously  defined, 
often  leading  to  misunderstanding.  As 
employed  here,  the  term  encompasses 
two  aspects: 

(a)  assurance  that  necessary  medical 
care  and  related  services  are  provided 
to  subjects  injured  in  research,  and  (b) 
financial  indemnification  of  an  injured 
subject,  or  the  subject's  family,  for 
economic  losses  sustained  (including 
both  out-of-pocket  costs  and  lost  wages) 
as  a  direct  consequence  of  research 
injury. 

A  recurrent  source  of  confusion  as  to 
the  intended  scope  of  a  compensation 
program  results  from  the  fact  that 
medical  care  for  subjects  injured  in 
research  is  often  provided  directly  by 
the  investigator  or  by  the  research 
institution,  without  charge  to  the  subject 
and  often  without  any  formalized 
accounting  for  the  cost  of  the  services 
rendered.  As  a  conceptual  matter, 
"compensation"  encompasses  the 
provision  of  such  care,  whether  or  not 
the  fmancial  value  of  the  care  is  ever 
billed  to  the  subject  or  even  calculated 
as  a  bookkeeping  entry.  Sometimes, 
medical  care  for  an  injured  subject  may 
be  pirovided  for  a  fee  by  care-givers 
entirely  unrelated  to  the  research  or  the 
research  institution,  or  may  otherwise 
be  accompanied  by  a  bill  for  services 
rendered.  Here,  of  course, 
■'compensation"  includes  payment  of  the 
bill  as  well  as  provision  of  the  care 
itself. 

In  both  cases,  what  is  ethically 
relevant  is  that  necessary  care  is 
provided  and  that  the  costs  of  that  care 
do  not  fall  upon  the  injured  subject.  The 
questions  of  where  the  costs  of  the  care 
ultimately  fall  (other  than  upon  the 
injured  subject),  and  how  those  costs 
are  accounted  for,  are  financially 
important  and  must  be  considered  in  the 


design  of  the  financing  side  of  any 
compensation  program.  Experience 
gained  through  the  operation  of  the 
compensation  experiment  will  provide 
valuable  clues  as  to  the  most  efficacious 
financing  structure.  In  this  regard, 
however,  the  Commission  recognizes  the 
desirabihty  of  permitting  flexibility  as  to 
how  medical  care  is  provided  and 
financially  accounted  for,  particularly  in 
cases  of  trivial  injuries  or  other  injuries 
not  requiring  long-term  medical  care. 
Where  "flexibility"  should  not  be 
permitted  is  in  the  basic  requirement 
that  necessary  care  be  provided  in 
appropriate  circumstances,  and  that  the 
injured  subject  not  be  financially 
burdened  by  the  cost  of  the  care. 

(2)  Research  covered.  Coverage 
should  be  limited  to  biomedical  research 
and  specified  behavioral  research  [i.e.. 
only  such  behavioral  research  as  is 
affirmatively  determined  in  advance  to 
impose  more  than  minimal  risk  of  bodily 
injury  to  research  subjects)  which  is 
reviewed  and  approved  in  accordance 
with  Federal  regulations  for  the 
protpction  of  human  subjects. 

(3)  Nature  of  Injuries.  Benefits  should 
be  provided  on  a  nonfault  basis  to 
subjects  sustaining  nontrivial  bodily 
injuries  or  death  as  a  result  of  their 
participation  in  covered  research. 

(4)  Benefits  Benefits  should  include 
short-term,  emergency  medical  care, 
longer-term  medical  care  (including 
rehabilitation)  and  related  services, 
death  benefits,  and  economic  costs. 
(More  hmited  benefits  might  be 
available  to  seriously  ill  subjects 
participating  in  covered  research  | 

(5)  Other  payments.  Benefits  should 
be  provided  only  to  the  extent  that  they 
are  not  paid  by  other  sources  [eg. 
health  or  disability  insurance,  liability 
insurance,  social  security,  court 
judgments  or  private  settlements). 

(6)  Unreasonable  conduct.  Benefits 
should  be  reduced  or  eliminated  when 
injury  results  from  the  failure  of  the 
subject  reasonably  to  conform  to  the 
provisions  of  the  research  'p.^., 
intentional  falsification  of  medical 
history,  failure  to  comply  with 
investigator's  directions  on  avoiding 
alcohol,  drugs,  etc.). 

(7)  Fact-finding,  The  use  of  expert 
fact-finding  panels  and  arbitration  for 
the  resolution  of  disputes  should  be 
encouraged. 

(8)  Funding.  The  experimental 
compensation  program  should  be  funded 
by  the  Federal  government.  Reasonable 
costs  of  private,  group,  or  self-insurance 
incurred  by  non-Federal  research 
institutions  should  be  recognized  as 
allowable  direct  costs  under  Federal 
grants  and  contracts. 


Variables  te  be  Included  in  the  Experimental 
Design 

The  Commission  believes  that  those 
with  fmal  responsibility  for  designing 
and  implementing  the  compensation 
experiment  should  have  freedom  to 
establish  the  configuration  of  the 
compensation  plans  that  will  be 
evaluated  The  following  discussion  of 
the  variables  to  be  considered  is  offered 
as  an  aid  to  those  making  the  decisions. 

Scope  of  Covered  Research 

Government  involvement  The  ethical 
arguments  favonng  a  compensation 
program  for  research  injuries  are 
strongest  where  the  nexus  between  the 
research  and  the  Federal  government  is 
closest.  That  is,  the  greater  the  role  of 
the  Federal  government  in  the  design. 
funding,  and  conduct  of  the  research, 
and  in  the  encouragement  of  subjects  to 
participate,  the  greater  the  obligation  of 
the  Federal  government  to  provide,  or  to 
assure  the  provision  of,  medical  care 
and  financial  assistance  to  subjects 
injured  in  the  research.  Thus,  a  program 
might  cover  any  or  all  of  the  follovring: 
(!)  research  conducted  intramurally  by 
Federal  agencies:  (ii)  research  supported 
b>  Federal  grants  and  contracts;  and  (iiij 
research  submitted  to  Federal  agencies 
in  fulfillment  of  regulatory  requirements 
[e.g..  for  licensing  of  new  drugs,  medical 
devices,  pesticides,  etc.). 

With  respect  to  research  supported  by 
Federal  agencies,  several  sponsoring 
agencies  (including  the  PubUc  Health 
Service)  currently  permit  research 
institutions  to  include  reasonable 
expenditures  for  insurance  procured  to 
protect  subjects  of  research  as  part  of 
the  costs  of  grants  and  contracts,"  the 
practice  is  not  widespread,  however. 

The  creation  on  an  experimental  basis 
of  compensation  programs  for  Federally 
funded  research  should  encourage  the 
sponsors  of  private  research  submitted 
(0  FDA  and  other  regulatory  agencies  to 
establish  parallel  nonfault  compensation 
plans  and  to  share  their  data  with  the 
agency  overseeing  the  Federal 
experimental  progra.m.  Indeed,  some 
private  sponsors  of  research  have^ 
already  implemented  such  plans.  Until 
the  results  of  the  experimental 
evdludticin  are  a\  ailable,  it  is  not 
possible  to  evaluate  the  desirability  of 
requiring  all  sponsors  of  research  that  is 
privately  funded  but  Federally  regulated 
to  provide  nonfault  compensation. 

Find:i\ .  it  has  lieen  argued  ;hat  since 
the  ethical  considerations  underlying 
compensation  do  not  vary  according  to 
the  source  of  the  funds  to  conduct  the 


''  Public  lieallh  Service  Grants  Policy  Statement 

>i  10.  • 
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research,  any  compensation  program 
should  apply  to  all  institutional 
research,  not  just  to  Federally  funded 
research.**  "In  addition  to  a  question  of 
simple  equity  among  subjects,  there  are 
practical  difficulties  in  having  a 
compensation  program  that  only  applies 
to  some  studies  even  though  the  risk  to 
the  subject  may  be  tlie  same."  " 
Although  this  position  is  hi^y 
persuasive,  it  does  not  follow,  that  "the 
cost  of  any  such  compensation  program 
should  be  fully  borne  by  the  Federal 
government."  *•  Intra-institutional  equity 
could  be  achieved  by  voluntary  action 
of  each  institution  or  by  a  government 
mandate.  But  such  a  requirement  would 
at  the  moment  be  out  of  keeping  with 
the  entire  theory  of  the  data-gathering 
experiment.  Nevertheless,  the  Federal 
government  might  offer  to  cover  the 
costs  of  compensation  in  non-Federally 
as  well  as  Federally  supported  research 
as  in  inducement  to  institutions  to 
participate  in  the  experiment. 

Type  of  research  andlRB  review. 
Under  well-established  regulations, 
codified  for  the  Department  of  Health 
and  Human  Services  at  45  CFR  Part  46, 
all  Federally  conducted  or  supported 
research  with  human  subjects  must 
undergo  prior  review.  For  most  of  the 
studies  that  could  produce  claims  for 
compensation,  the  process  required 
includes  prior  review  and  approval  by  a 
properly  constituted  Institutional 
Review  Board  (IRB)  established  by  the 
body  conducting  the  research. 

The  requirement  of  proper 
institutional  review  would  exclude  from 
coverage  research  which  has  not  been 
fully  screened  and  which  may  pose 
special  risks  of  injury.  Such  a 
requirement  may  be  necessary  to 
safeguard  the  financial  integrity  of  the 
compensation  fund  and  to  encourage 
investigators  to  cooperate  with  the  IRB 
process.  (Investigators  who  improperly 
short-circuit  the  review  process  may  be 
liable  to  injured  subjects  in  the  courts 
under  the  legal  theory  of  negligence  per 
se:  in  some  situations,  however, 
potential  defendants  may  escape 
liability  under  the  defenses  of  sovereign 
or  charitable  immunity.) 

Under  recent  revisions  to  the 
regulations  on  IRBs,  certain  research,  in 
which  risk  is  believed  to  be  minimal  or 
nonexistent,  need  not  undergo  full 
review  by  the  IRB.  Some  such  research, 
primarily  that  involving  surveys, 
questionnaires,  and  educational  tests  or 


"lohn  R.  Pettit.  Chair,  University  Risk 
Management  and  Insurance  Association  (URMIA) 
Human  Sub|ect8  committee,  letter  to  Alan  [. 
Weisbard  (August  20. 1961);  see  Appendix  R  to  this 
Report. 

"Id 

**Id. 


the  study  of  existing  pathological  and 
diagnostic  specimens,  poses  no  risk  of 
bodily  injury  and  is  formally  "exempt" 
from  IRB  review.  Such  research  might 
well  be  left  outside  the  scope  of  the 
compensation  plans  to  be  tested,  since 
the  primary  concern  is  with  redressing 
the  harms  that  accompany  bodily  injury. 

Other  research,  believed  to  pose  only 
minimal  risks  of  harm,  is  permitted  by 
the  new  regulations  to  be  reviewed  and 
approved  on  an  expedited  basis. 
Biomedical  research  falling  within  this 
"expedited  review"  category  may  result 
in  bodily  injury  to  research  subjects 
[e.g.,  a  chipped  tooth  suffered  by  a 
subject  who  faints  and  falls  following  a 
"blood  draw").  Therefore,  bodily 
injuries  resulting  from  biomedical 
research  subject  to  expedited  review 
probably  should  be  included  within  the 
coverage  of  the  experimental 
compensation  plan. 

A  large  proportion  of  behavioral 
research  poses  no  risk  whatever  to 
subjects.  Further,  many  though  not  all  of 
the  risks  posed  by  behavioral  research 
are  risks  of  purely  psychological  or 
social  injury.  Inclusion  of  all  behavioral 
research  in  a  compensation  program 
would  impose  economic  costs  and 
administrative  burdens  unwarranted  by 
any  possible  benefits. 

It  is  undeniable,  however,  that  some 
research  characterized  as  "behavioral" 
poses  risks  of  bodily  injury  to  research 
subjects.  Such  risks  may  flow  from 
physical  interventions  similar  to  those 
employed  in  biomedical  research,  from 
subjecting  subjects  to  unusual  or 
unexpected  stress  or  from  other  causes. 
Bodily  injuries  resulting  from  such 
research  should  be  compensable,  both 
as  a  matter  of  fairness  and  to  avoid 
imposing  administratively  difficult 
requirements  for  line-drawing  between 
biomedical  research  and  physically 
risky  behavioral  research.  The 
regulatory  distinction  between 
behavioral  research  eligible  for 
expedited  review  and  that  requiring  full 
IRB  review  could  form  the  basis  for 
distinguishing  between  behavioral 
research  that  is  included  in  the 
compensation  program  and  that  which  is 
not. 

The  problem  uf  therapeutic  research. 
The  question  of  whether  "therapeutic 
research"  should  be  excluded  from  a 
compensation  program  for  research 
injuries  has  been  among  the  most  vexing 
and  contentious  arising  in  the  course  of 
the  Commission's  study  of 
compensation  for  research  injuries.'* 


UMI 


"  A  closely  related  question  Involves  the 
applicability  of  a  compensation  plan  for  research 
injuries  to  injuries  incurred  in  the  development  of 
vaccines  and  in  immunization  programs. 


The  view  that  all  research,  whether 
"therapeutic"  or  "nontherapeutic,"  must 
be  covered  by  a  compensation  program 
was  not  found  to  be  persuasive.  There  is 
much  to  be  said  as  an  analytical  matter, 
of  course,  for  the  conclusion  of  the 
Secretary's  Task  Force  that  "the 
distinction  between  therapeutic  and 
nontherapeutic  research  ...  is  not  a 
valid  criterion  on  which  to  make  a 
determination -as  to  which  injured 
subjects  are  to  be  compensated."  '*But, 
as  the  Task  Force  acknowledged,  it 
would  be  inordinately  expensive  to 
"compensate"  all  patient-subjects  for  all 
illness  or  injury  they  experience  after 
participating  in  research."  Even  setting 

Compensation  for  vaccine-related  injuries  has 
received  extensive  attention  elsewhere,  notably  in 
report*  issued  by  the  Office  of  Technology 
Assessment.  See  A  Review  of  Selected  Federal 
Vaccina  and  Inununization  PoUdas  svpro  note  15 
and  Compensatioa  for  Vacdne-Relatad  Injuries, 
supra  note  15.  While  vaccine  injuries  share  certain 
characteristics  with  research  injuries  in  that  they 
are  often  incurred  in  govermnentally  encouraged  (or 
sometimes  required)  activities  on  behalf  of  the 
public  good,  vaccine  injuries  also  possess 
distinctive  characteristics.  Insofar  as  vaccines, 
virtually  by  definition,  offer  some  promise  of 
preventive  health  benefits  to  the  subjects  on  whom 
they  are  tested,  vaccine  trials  would  be  classified  as 
"therapeutic"  and  thus  excluded  from  the  scope  of 
compensable  injuries  under  Plans  I  and  III  as  well 
as  under  Plan  n,  unless  the  injuries  were  caused  by 
additional  research  procedures  classified  as 
"nonbeneficial."  It  is  recognized,  however,  that 
subjects  in  vaccine  research  are  typically  "normal 
volunteers,"  a  status  that  might  justify  classifying 
the  research  as  "nontherapeutic."  The  Commission 
concludes  on  balance  that  all  vaccine-related 
injuries,  both  from  the  research  and  development 
phase  and  from  routine  administration,  would 
probably  best  t>e  handled  by  a  single  compensation 
system  specifically  addressed  to  vaccine  injuries. 

"Task  Force  Report,  supra  note  3,  at  Vl-9. 

"A  distinction  between  "normal"  and  "sick" 
subjects  is  also  sometimes  advanced  as  a  means  of 
limiting  the  costs  of  a  compensation  program.  This 
basis  for  excluding  therapeutic  research  from 
coverage  under  a  compensation  system — that 
therapeutic  research  involves  "sick"  subjects — was 
not  persuasive  to  the  Commission.  The  proposed 
distinction  would  exclude  from  coverage  those 
subjects  for  whom  "injuries"  are  most  likely  to 
occur  and  to  be  of  greatest  severity,  and  those  cases 
in  which  separating  causes  (underlying  illness  vs. 
research  interventions)  will  be  most  problematic. 
The  Commission  finds  the  distinction  between  sick 
and  well  subjects  to  be  unsupportable  as  a  basis  for 
policy  because  it  might  encourage  researchers  to 
recruit  their  subjects  from  amongst  sick  patients. 
Sick  patients  are  sometimes  recruited  to 
nontherapeutic  research  on  matters  unrelated  to 
their  illness.  The  sick  and  dependent  are  already  a 
vulnerable  population,  in  need  of  compassion  and 
protection.  If  a  sick  person  is  injured  in  a  research 
project  in  a  way  that  would  entitle  a  normal  subject 
to  compensation,  under  one  of  the  alternative 
programs  set  forth  here,  then  the  sick  subject's 
claim  to  compensation  stands  on  the  same  ethical 
ground  as  any  other  subject's.  Special 
considerations  about  the  measurement  of  the 
resulting  injuries  may,  however,  need  to  be  taken 
into  account.  For  example,  the  death  benefit  for  a 
marginal  decrease  in  life-expectancy  of  a  terminally 
111  patient-subject  participating  in  nontherapeutic 
research  may  be  subject  to  a  dollar  ceiling  not 
applicable  in  the  case  of  a  research-induced  death 
of  a  normal  volunteer. 
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aside  the  difficulties  of  separating 
injuries  that  were  caused  by  the 
research  from  those  that  were  not 
measuring  the  extent  of  the  injury  is 
conceptually  as  well  as  practically 
extremely  difficult.  Many  patients 
participate  in  highly  risky  experiments 
precisely  because  their  condition  is 
already  so  desperate  that  they  have,  in 
common  parlance,  "nothing  left  to  lose" 
and  they  hope  that  something  new  will 
help  them.  The  Task  Force's  proposed 
means  of  dealing  with  this  difficulty,  the 
80-called  "on-balance  test,"  was  found 
by  the  Commission  to  pose  enormous 
burdens  of  administration  which  could 
not  be  justified  in  light  of  the  relatively 
weaker  moral  claim  for  compensating 
patients  who  participate  in  research 
with  the  hope  of  deriving  personal 
health  benefits. 

Furthermore,  providing  compensation 
to  subjects  of  therapeutic  research  on 
any  more  favorable  basis  than  that 
applicable  to  injuries  resulting  from 
ordinary  medical  practice  (including 
innovative  therapy)  accords  research 
injuries  preferential  treatment.  For 
reasons  discussed  more  fully  below, 
such  a  preference  might  not  be  ethically 
inappropriate.  But  it  would  generate  a 
serious  question  in  need  of  an  empirical 
answer:  Would  inclusion  of  therapeutic 
research  within  a  program's  coverage 
create  unfortunate  (and  expensive) 
incentives  for  patients  to  enroll  in 
research  protocols  or  for  their  physician 
to  include  them  to  make  them  eligible  to 
have  any  "adverse  effects"  paid  for,  as 
they  would  not  be  if  the  patients 
condi'-nn  worsened  during  ordinary 
medical  care? 

Many  researchers  and  commentators 
feel  a  moral  debt  toward  patient- 
subjects  who  are  injured  in  therpeutic 
research.  Such  research  is  intended,  at 
least  in  part,  to  benefit  society  and  to 
advance  knowledge.  And  the  subjects 
are  seldom  in  a  position  to  insist  on 
receiving  the  experimental  treatment 
outsi  Je  a  research  protocol.  For  reasons 
of  science,  it  is  usually  appropriate  (and 
sometimes  required  under  Federal 
regulations)  to  confine  the  procedure 
being  tested  to  persons  enrolled  in  a 
formal  experiment.  Moreover,  the 
number  of  care-givers  able  to  employ 
any  significant  new  procedure  will 
typically  be  small,  and  they  will 
probably  all  be  providing  it  in  research 
settings,  either  individually  or  in 
collaborative  projects.  Thus  though  no 
evil  or  self-serving  motivation  is  at 
work,  a  classic  contract  of  adhesion 
may  nonetheless  result.  For  the  patient- 
subject  the  choice  to  enroll  in  the 
experiment  is  a  choice  i  prendre  ou  4 
laisser. 


Some  patient-subjects  may  thus  be 
made  to  contribute  to  the  general 
welfare  in  a  way  they  otherwise  might 
not.  Yet  society  is  not  necessarily  under 
a  strong  obligation  to  compensate  those 
who  are  injured.  This  is  particularly  true 
if  the  "contribution"  required  of  patient- 
subjects  does  not  in  fact  impose  any 
additional  burden  on  them.  The 
Commission  found  no  conclusive  data 
either  to  support  or  to  contradict  a 
conclusion  that,  when  viewed  as  a 
whole  on  a  retrospective  b^is, 
therapeutic  research  prodivCes  worse 
results  than  those  experienced  by 
comparable  patients  in  standard  (or 
innovative)  therapy  in  settings  not 
formally  designated  as  "research." 

Patients  erunDlled  in  experiments, 
however,  are  sometimes  exposed  to 
additional  procedures  that  are 
undertaken  for  reasons  of  the  research 
design  rather  than  strictly  for  the 
benefits  they  provide."  As  regards  these 
"nonbeneficial"  procedures,  patient- 
subjects  in  therapeutic  research  are  in 
the  same  position  as  are  other  subjects 
enrolled  in  experiments  not  intended  to 
be  therapeutic.  Thus,  it  may  be 
worthwhile  to  evaluate  the 
practicability  of  permitting  recovery  for 
a  limited  class  of  injuries  associated 
with  therapeutic  research:  those  arising 
from  research  that  employs  certain 
procedures  that  are  "nonbeneficial" 
from  the  subjects'  viewpoint. 

All  research  projects  coming  within  a 
compensation  program  should  undergo 
prior  review.  As  part  of  this  re\  lew. 
under  existing  regulations  [see.  e.g.,  45 
CFR  §  46.116(A)(6)  &  (7)),  the  IRB  or 
other  responsible  officials  must  assure 
that  approved  consent  forms  disclose 
whether  compernsation  will  be  provided 
in  the  event  of  injury.  Accord;ngly,  an 
li^B  will  have  to  determine  whether  or 
not  research  is  "therapeutic";  if  it  is,  the 
fact  that  compensation  is  unavailable 
would  have  to  be  disclosed  as  part  of 
the  consent  process.  The  HHS  officials 
responsible  for  the  proposed  social 
policy  experiment  may,  however,  also 
wish  to  explore  whether  any  harm 
caused  by  "nonbeneficial"  research 
procedures  can  be  separated  from  that 
caused  by  the  research  intervention  as  a 
whole  and  whether  compensating  for 
such  harm  is  feasible  and  desirable.  If 


**For  example,  in  lome  IherapeuUc  research,  fluid 
■ampleii  are  taken  more  (requenlly  or  in  greater 
volume  than  necessary  for  proper  patient  care,  in 
order  to  gatlier  additional  data  or  to  better 
document  the  research.  Other  times,  an  additional 
procedure  may  be  performed  [e.g.,  a  spina!  tap)  to 
learn  more  about  the  metabohc  eflects  of  a  druj 
under  study  If  information  derived  from 
examination  of  the  spinal  fluid,  while  useful  for  a 
research  ob^ctive,  is  neither  necessary  for,  nor 
related  to.  the  care  of  the  patient  then  the  tap 
would  be  a  "nonbeneficial"  procedure. 


SO.  the  IRBs  at  a  few  institutions  will 
need  to  undertake  the  additional  task  of 
determining  whether  each  therapeutic 
research  protocol  involves  any 
"nonbeneficial"  procedures.  If  it  does, 
subjects  would  be  told  of  the 
compensation  program  for  any  in|une» 
caused  by  the  specified  "nonbeneficial" 
procedures  (but  not  injuries  resulting 
from  their  underlying  disease  or  from 
the  therapy  bemg  tested)  At  a  like 
number  of  institutions  matched  for 
relevant  characteristics,  the  IRBs  would 
perfo-^m  the  same  analysis  of  the 
protocols,  but  compensation  would  not 
be  promised  or  paid  Instead,  the  people 
conducting  the  social  policy  experiment 
would  simply  monitor  the  outcome  of 
the  therapeutic  research  to  see  how 
many  injuries  are  reported  to  have  been 
caused  by  procedures  identified  m 
ad\ance  by  the  IRB  as  "nonbeneficial." 
In  this  fashion  it  should  be  possible  not 
only  to  test  the  feasibility  of  identifying 
"nonbeneficial"  procedures  in  protocols 
and  of  separating  injunes  caused  by 
such  procedures  from  those  with  other 
causes,  but  also  to  have  some  .dea 
whether  the  existence  of  a 
compensation  program  at  an  institution 
leads  to  a  higher  rate  of  reporlrd 
injuries  from  ''nonbenef;ciai' 
procedures  This  issue  can  be  further 
examined  when  the  people  conducting 
the  social  policy  experiment  examine 
the  rcc  ords  in  each  case  and  review  the 
basis  on  which  a  researcher  aeternuned 
that  an  injury  was  caused  by  a 
"nonbeneficial"  procedure  m 
therapeutic  research. 

Eligibility  for  Benefits.  The  eligibility 
criteria  must  spc(  if\  which  persons  may 
receive  benefits,  for  what  types  of 
injury,  and  on  the  basis  of  what  proof. 

Subjects  of  covered  research.  Benefits 
could  be  limited  to  persons  injured  in 
their  capacity  as  research  subjects  or 
could  be  extended  to  investigators  or  to 
certain  third  parties  injured  as  a  result 
of  research  activities.  In  his  testimony 
before  the  Commission.  Dr.  )ohn  Arnold 
of  the  Quincy  Research  Center 
suggested  a  number  of  possibilities  of 
third  party  injury,  notably  including 
motor  vehicle  accidents  caused  by 
research  subjects  unfit  to  drive,  or 
injuries  resulting  from  aggressue 
behavior  by  subjects  under  the  influence 
of  investigational  drugs  The 
Commission  suggests  that  existing  legal 
remedies  provide  appropriate  recourse 
for  third  parties  injured  in  such 
circumstances,  and  that  extension  of 
nonfault  liability  for  injuries  of  this  sort 
under  the  compensation  system  would 
not  be  advisable. 

In  this  respect,  the  Commission 
departs  from  the  recomjnendation  of  the 
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Secretary's  Task  Force  that  injured  third 
parties  should  be  compensated  where 
"it  is  established  by  a  preponderance  of 
evidence  that  the  injury  is  a  direct 
consequence  of  the  research."  ** 
[Emphasis  in  original.]  The  Task  Force 
did  not  elaborate  on  what  is  meant  by 
"direct,"  and  representatives  of  the 
insurance  industry  have  expressed 
considerable  skepticism  as  to  the 
practicability  of  this  distinction.  Further, 
there  is  serious  doubt  as  to  the 
availability  of  private  insurance  to  cover 
third  party  injuries  associated  with 
research.  While  recognizing  that  injuries 
to  third  parties  resulting  from  research — 
even  indirectly — may  be  regarded  as 
part  of  the  true  social  cost  of  the 
research  enterprise,  the  Commission 
believes  that  such  injuries  may  be 
excluded  from  a  nonfault  compensation 
system  as  tangential  to  the  main 
concerns  nf  the  system  and  as  better 
handled  by  other  means. 

One  remaining  issue  is  the  proper 
characterization  of  fetuses  in  utero  of 
women  who  participate  in  research 
during  the  course  of  their  pregnancies. 
Existing  legal  mechanisms  may  or  may 
not  provide  appropriate  relief  in  such 
situations.  If  a  fetus  whose  mother  is  a 
research  subject  is  directly  exposed  to 
bodily  injury  by  actions  of  the 
investigators,  such  a  fetus  could  be 
made  eligible  for  compensation  in  the 
event  that  it  is  bom  with  an  injury 
indisputably  caused  by  the  research.  It 
should  be  noted  that  injuries  to  fetuses, 
like  injuries  to  other  research  subjects, 
may  be  affected  by  provisions  governing 
compensation  for  latent  injuries  (see 
below). 

Nontrivial  bodily  injuries.  The 
Secretary's  Task  Force  recommended  in 
1977  that  compensation  should  be 
provided  for  "physical,  psychological,  or 
social  injury"  resulting  from  research. 
The  "interim  final  regulation"  published 
by  the  Department  on  November  3, 1978, 
required  disclosure  to  subjects,  as  part 
of  the  informed  consent  process,  of  the 
availability  of  "compensation  and 
medical  treatment  *  *  *  il physical 
injury  occurs."  ♦"The  recently 
promulgated  HHS  regulations  governing 
protection  of  human  research  subjects 
eliminate  this  limitation  to  "phyflical" 
injury,  on  the  basis  that  "the 
Department  sees  no  reason  to  limit  such 
disclosure  to  only  one  kmd  of  injury."*' 
The  question  of  whether  compensation 
should  be  provided  for  psychological  or 
"social"  injury  (however  defined)  has 
been  a  controversial  one,  and  has 


received  careful  consideration  by  the 
Commission. 

Although  the  courts  have  increasingly 
recognized  claims  for  emotional  or 
psychological  damages  in  defined 
circumstances  (e.g.,  a  mother's  claim  of 
emotional  anguish  on  seeing  her  child 
injured  or  killed  in  a  motor  vehicle 
accident,  even  in  the  absence  of  actual 
or  threatened  physical  injury  to  the 
mother  herself),  many  commentators 
have  expressed  concern  measuring  its 
degree,  and  computing  appropriate 
monetary  damages."  All  of  these 
concerns  have  been  expressed  in  letters 
or  presentations  to  the  Commission  from 
representatives  of  the  insurance 
industry,  university  risk  managers,  the 
Association  of  American  Medical 
Colleges,  researchers,  and  other 
independent  experts.*' 

Similar  objections  have  been  raised 
regarding  the  provision  of  compensation 
for  "social  injuries,"  a  term  left 
undefined  by  the  Task  Force  which  has 
resulted  in  considerable  confusion  and 
misunderstanding.  The  Commission 
understands  the  term  "social  injury"  to 
refer  to  injuries  to  reputation,  personal - 
relationships,  or  legal  status  resulting 
from  the  disclosure  of  identifiable 
personal  information  gathered  in  the 
course  of  research.  The  Commission 
believes  that  the  most  serious  problems 
likely  to  arise  in  this  area  [e.g., 
unauthorized  disclosures  of  sensitive 
private  information)  are  better  handled 
by  a  combination  of  careful  prior  review 
of  the  design  of  research  projects  posing 
such  risks  and,  where  necessary,  pursuit 
of  legal  remedies  through  the  courts. 

Nevertheless,  as  revealed  in 
testimony  before  the  Commission,  the 
insurance  industry  appears  willing  to 
provide  coverage  for  "social  and 
emotional  injuries"  having  "some 
relationship  to  an  actual  physical 
injury"  and  "directly  related"  to 
participation  in  research.**  It  may 


"Twk  Fore*  Report  lupw  note  3,  at  VI-12. 
♦•43  Fadaral  Register  51559  (November  3,  1978), 
now  codified  at  45  CFR  (  46  116(a)(6)(1981). 
*'  48  Fedbnl  RegUter  8383  (January  28,  1981). 


"See  Havighurst.  supm  note  27,  at  89-90;  see 
generally,  supra  notes  7-8  in  Chapter  2  infra. 

"American  Insurance  Association,  Statement 
Before  the  President  s  Commission,  see  Appendix  Q 
to  this  Report:  L'niversity  Risk  Management  and 
Insurance  Association.  Position  Paper  Regarding  a 
Compensation  P'oiiram  for  .adverse  Effects  of 
Human  Subjects  He.s&arLh  (1980),  see  Appendix  R-1 
to  this  Report  at  10:  Letter  from  John  F.  Sherman, 
Ph  D  (Vice-President,  .As.sociation  of  American 
Medical  Colleges  1  to  M  ims  Abram  (May  7. 1980) 
see  Appendix  T-13  to  this  Report  at  8;  lohn  D. 
Arnold.  Incidence  of  Injury  During  Clinical 
Pharmacology  Research  and  Indemnification  of 
Injured  Research  Subjects  at  the  Quincy  Research 
Center  see  Appendix  I  to  this  Report  at  19-27; 
Letter  from  PhiUippe  V  Cardon.  M.D.  to  Barbara 
Mishkin  (July  3,  1980),  see  Appendix  T-2  to  this 
Report. 

"Testimony  of  Dennis  R.  Connolly,  James  D. 
Morrow  and  John  R.  Pettit.  transcript  of  4th  meeting 
of  the  President's  Commission  (September  15, 1980) 
at  150-59. 


eventually  prove  possible,  in  addition,  to 
provide  compensation  for  objectively 
measurable  damages,  including  lost 
wages  and  out-of-pocket  costs, 
associated  with  verifiable 
manifestations  of  psychological  injuries. 
The  Commission  suggests  that  the 
feasibility  of  such  coverage  be  among 
the  variables  tested  in  the  compensation 
experiment. 

With  respect  to  trivial  bodily  injuries, 
which  constitute  a  large  proportion  of 
the  adverse  effects  associated  with 
participation  in  research,  the 
Commission  believes  that  the 
administrative  burdens  aijd  costs  of 
including  such  injuries  in  a  formal 
compensation  scheme  are  likely  to  be 
unacceptably  high  relative  to  the 
compensation  paid  out  and  to  the  need 
(measured  by  degree  of  injury)  of  the 
injured  subjects.  Further,  it  appears  that 
minor  research  injuries  are  being — and 
can  continue  to  be — handled  adequately 
by  informal  means,  principally  first  aid 
and  other  medical  care  provided 
immediately  by  the  research  team  and 
their  institutional  associates.  A 
threshold  level  of  bodily  injury  thus 
appears  to  be  an  acceptable  prerequisite 
for  coverage  under  the  compensation 
system. 

The  Commission's  reasoning  with 
respect  to  dignitary  harms  is  somewhat 
different,  although  the  result  is  the  same. 
Subjects  improperly  denied  the 
opportunity  for  fully  informed  consent 
have  suffered  injury  to  their  dignity  and 
autonomy,  even  in  the  absence  of  bodily 
harm  from  participating  in  research.  The 
question  is  whether  a  compensation 
system  for  research  injuries  should 
serve  as  a  supplemental  policing 
mechanism,  in  addition  to  the  IRB  and 
the  possibility  of  legal  action,  to  assure 
fully  informed  consent.  The  dangers  of 
such  an  approach  include  the  possibility 
of  a  heavy  burden  of  claims  and 
administrative  paperwork,  significant 
potential  for  unmeritorious  claims,  and  a 
diversion  of  financial  and  administrative 
resources  from  other  uses  in  the  absence 
of  serious  physical  or  economic  injury. 
Absent  bodily  injury,  a  nonfault 
compensation  program  is  probably  not 
an  appropriate  mechanism  for  redress  in 
cases  of  failure  by  the  investigator  or 
the  research  institution  to  comply  with 
existing  laws  and  regulations  requiring 
informed  consent  as  a  prerequisite  to 
participation  in  research. 

Causation.  Determining  the  cause  of 
injuries  experienced  by  research 
subjects  will  be  difficult  at  best, 
especially  in  the  context  of  therapeutic 
research  or  research  (whether 
therapeutic  or  nontherapeutic]  involving 
seriously  ill  patients.  Even  where 


*■  To  illustrf 
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theoretically  satisfactory  criteria  for 
delineating  causation  can  be 
established,  the  application  of  these 
criteria  to  actual  cases  by  a  large-scale, 
bureaucratic  claims-resolution  process 
can  be  deeply  problematic,  For  examplr. 
compensation  systems  for  occupational 
diseases  have  been  less  than  notably 
successful  in  discerning  the  etiology  of 
diseases,  and  administrative  decisions 
often  result  in  appeals  and  protracted 
litigation.  These  difficulties  are  probably 
inescapable  given  the  current  state  of 
the  art  of  medical  science. 

Some  compensation  systems  have 
sought  have  sought  to  avoid  these 
difficulties  by  creating  legal 
presumptions  [e.g..  designating  specific 
injuries  for  which  causation  need  not  be 
proved)  or  by  the  simple  (but  sometimes 
expensive)  expedient  of  providing 
compensation  for  all  injuries  that  occur 
in  the  course  of  specified  activities. 
Such  systems  exchange  a  measure  of 
certainty  as  to  causation  for  a  more 
streamlined  and  less  costly  means  of 
resolving  claims.  Whether  this 
"tradeoff  is  desirable  depends  on  the 
characteristics  of  the  problem  the 
compensation  system  is  designed  to 
address. 

With  respect  to  nontherapeutic 
research,  the  Commission  believes  that 
problems  of  causation  can  be 
adequately  managed  through  the 
familiar  legal  standard  of  proximate 
cause,  coupled  with  a  mild  presumption 
of  causation,  through  a  shifting  of  the 
burden  of  "disproving"  causation  to  the 
research  sponsor. 

More  difficult  questions  of  causation 
are  likely  to  arise  in  the  provision  of 
compensation  in  the  event  of  injuries 
resulting  from  nonbeneficial  procedures 
employed  in  therapeutic  research.  The 
Commission  encourages  the  use  of 
expert  review  bodies  and 
experimentation  with  different 
presumptions  and  standards  and 
burdens  of  proof  for  the  resolution  of 
difficult  questions  of  causation,  and, 
closely  related,  of  the  degree  of  "excess 
injury."*' 

Standards  of  Conduct.  The  extent  to 
which  a  subject's  own  improper  conduct 
should  exclude  that  subject  from 
receiving  compensation  in  the  event  of 
injury  attributable,  at  least  in  part,  to 
that  conduct  must  be  determined. 

Two  types  of  misconduct  require 
special  mention  in  this  regard.  First  is 
behavior  by  a  subject  which  is 


"To  illustrate  one  possibility;  If  a  subject  can 
demonstrate  a  "reasonable  likelihood"  that  his 
injury  resulted  from  a  particular  research  procedure, 
a  presumption  of  causation  could  be  created.  This 
presumption  could  then  be  overcome  by  clear  and 
convincing  scientific  evidence  that  the  injury 
resulted  from  causes  extrinsic  to  the  research. 


knowingly  and  deliberately  self- 
destructive.  Injuries  resulting  from 
willful  intention  to  injure  oneself  or 
others  are  frequently  excluded  from 
coverage  under  workers'  compensation 
and  similar  progra.ms,  and  the 
Commission  believes  that  such  injuries 
should  be  excluded  here. 

Conduct  which  might  be  characterized 
as  reckless  or  negligent,  though  short  of 
wilifu!  self-destruction,  poses  a  more 
difficult  problem.  Subjects  may  fail,  for 
example  to  provide  complete  and 
truthful  responses  to  questions 
concerning  their  medical  history. 
Similarly,  subjects  may  fail  to  heed  an 
in\estigator's  directions  with  respect  to 
diet,  ingestion  of  alcohol  or  drugs,  or 
other  limitations  on  behavior  during  the 
course  of  research.  Such  failure  may  be 
either  deliberate  or  inadvertent,  and  in 
many  cases  are  likely  to  proceed  from 
an  incomplete  awareness  of  the  gravity 
of  possible  consequences.  The 
Commission  believes  that  such 
behavior,  not  amounting  to  willful  self- 
destruction,  should  reduce,  but  not 
necessarily  eliminate  (except  in  extreme 
cases)  a  subject's  entitlement  to 
compensation. 

Time  for  Making  a  Claim.  The 
problem  of  latent  effects — adverse 
effects  which  are  not  manifested  as 
injuries  for  a  substantial  period  of  years 
following  exposure  to  the  causative 
agent-will  pose  enormous  difficulties  in 
structuring  a  program  of  private 
insurance  to  provide  compensation  for 
research  injuries.  For  a  variety  of 
technical  reasons  related  to  the 
accounting  and  financing  reserve 
procedures  utilized  by  the  insurance 
industry,  the  insurers  will  almost 
certainly  insist  on  a  so-called  "outside 
limitation"  on  their  period  of  potential 
liability.  This  time  limitation  would  be 
measured  from  the  date  of  a  subject  s 
last  participation  in  the  research 
procedure,  and  would  impose  an 
absolute  cutoff  on  claims  brought  after  a 
fixed  period.  While  the  insurers  have 
been  willing  to  discuss  an  outside 
limitation  period  as  long  as  ten  to  fifteen 
years,  such  a  limitation  would 
nevertheless  preclude  the  award  of 
compensation  (through  a  private 
insurance  mechanism)  for  injuries 
resulting  from  exposure  to  carcinogenic 
or  other  agents  with  latency  periods 
measured  in  decades.  The  insurers 
candidly  acknowledge  that  under  such  a 
provision,  "there  may  well  be  instances 
where  persons  may  be  viewed  as 
worthy  of  receving  compensation. 
Nevertheless,  they  will  not  receive.it."*' 


The  resistance  to  providing  relief  for 
latent  effects  is  not  to  universal  In 
particular,  several  Federal  workers' 
compensation  programs  impose  no 
outside  limitation  perirxi,  and  require 
only  that  a  claim  be  brought  m  timely 
fashion  after  the  inii^ry  has  manifested 
itself  and  the  claimant  can  rpdsonaiily 
be  expected  to  be  aware  of  the  causal 
relationship  between  the  injury  and  his 
employment.''' 

The  Commission  discerns  no  ethical 
rationale  for  setting  any  particular  cutoff 
for  victims  of  research-related  latent 
injuries  from  a  compensation  program, 
but  does  recognize  the  practical 
problems  involved  in  providing  coverage 
for  such  injuries. 

The  Commission  noted  in  adu.Uon 
that  if  any  compensation  plan  is  tested 
during  an  experimental  penod  and  later 
terminated,  arrangements  must  be  made 
either  to  inform  potential  research 
subjects,  prior  to  their  participation,  that 
compensation  for  latent  injuries  will  not 
be  available  after  a  specified  period  of 
time,  or  to  establish  a  fund  to  cover 
liabilities  for  injuries  that  ar.se  later. 

Nature  and  Extent  of  Benefits.  The 
primary  component  of  "compensation" 
in  the  vast  majority  of  cases  of  research 
injury  will  be  the  provision  of  medical 
care  required  as  a  result  of  the  injury. 
The  immediate  concern  is  that 
necessary  medical  care  be  available  to 
the  injured  subject;  the  second  is  that 
the  financial  burden  of  such  care  not  fall 
upon  the  injured  research  subjects.** 


"Connolly,  Morrow,  and  Pettit,  supra  note  W, 


''■  Section  8122  of  F.E.C.A.  provides,  in  pertinent 
part,  that; 

"(a)  An  original  claim  of  compensation  for 
disability  or  death  must  be  filed  withm  3  years  after 
the  injury  or  death.  .  .  . 

"(b)  In  a  case  of  talent  disability,  the  time  for 
filing  clai.Ti  does  not  begin  to  run  until  the  [subject) 
has  a  compensable  disability  and  is  aware,  or  by 
{he  pxeixise  of  reasonabie  d.ligpnrp  should  have 
been  awarp  o!  the  causal  reUlionship  of  the 
conipensH&le  disability  to  his  lpa,''!icipalion  in 
covered  researchj  In  such  a  case,  the  time  forgiving 
n(ilir,e  ot  ir.|ur\  begins  to  run  when  the  |»uL'ierl|  is 
auare,  or  by  the  enercise  of  reasonaMe  diligence 
should  have  been  aware,  thai  tiis  condiion  k 
Cuusall)  reloied  to  his  (participaiion  in  covered 
rpsparrhj  wlielhe'  or  not  there  is  a  cun.pens&ble 
d.sabili!> 

■■(d)  The  time  lirmlations  in  subsections  (a)  and 
(bi  of  this  seclion  do  not — 

'■(1]  begin  to  run  against  a  minor  until  he  reaches 
21  years  of  age  or  has  had  e  legal  representative 
appointed  or 

"(21  run  against  an  inrompeteni  indmd.-al  while 
he  15  incumpeten!  and  has  no  duly  appointed  legal 
represents  live,  or 

■■(31  run  against  any  indiMdusl  whose  failure  lo 
comply  IS  excused  by  the  Secretary  on  the  ground 
that  such  notice  could  not  be  given  ber.fluse  of 
exceptional  circumstances 

"For  example  F  EC, A  provides 

■■8103(a).  The  L'n.ted  States  shall  furnish  to  |a 
subiect]  who  is  miured  in  the  [course  of  research | 
the  services  appliances,  and  supplies  prescnLied  or 
recommended  by  a  qualified  physician,  which  the 
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The  Commission  heard  testimony  that 
short-term  medical  care  is  routinely 
provided  by  investigators  or  research 
institutions  in  the  event  of  injury  to 
research  subjects,  usually  without 
charge  to  the  subject.  Yet.  apart  from 
information  provided  by  the  University 
of  Washington  and  the  Quincy  Research 
Center,  both  of  which  have  formal 
compensation  programs,  no  systematic 
empirical  evidence  to  support  that  claim 
was  advanced,  and  the  Commission's 
efforts  to  secure  such  evidence  have 
been  unsuccessful.  Furthermore, 
examination  of  consent  forms  gathered 
from  a  number  of  research  institutions 
suggests  that  the  availabihty  of  free 
medical  care  in  the  event  of  injury,  if 
that  does  constitute  institutional  policy, 
is  not  always  brought  to  the  attention  of 
research  subjects.  Nevertheless,  there 
appears  to  be  no  empirical  basis  for 
rejecting  the  claim  that  much  short-term 
emergency  care,  and  some  related 
services,  is  provided  in  the  event  of 
research-related  injuries  although  not 
announced  to  subjects  in  advance. 

The  situation  with  respect  to  longer- 
term  medical  care  and  related  social 
and  rehabilitative  services,  as  well  as 
long-term  medical  surveillance,  is  more 
difficult  but  also  more  clear.  Available 
evidence  suggests  that  few  research 
institutions  have  made  provision  for 
supplying  or  financing  such  care.  There 
is  little  basis  for  confidence  that  such 
care  is  now  generally  available,  without 
cost  to  the  subject  in  the  event  of 
serious  injury. 

There  appears  to  be  httle  opposition 
to  the  notion  that  a  compensation 
system,  if  one  is  to  exist,  should  assure 
the  provision  of  necessary  medical  care 
and  closely  allied  services,  both  short- 


Secretary  of  Labor  conaidera  likely  to  curs,  give 
relief,  reduce  the  degree  or  the  period  of  disability. 
or  aid  in  laasening  the  anount  of  the  raonthiy 
compensation.  These  services,  appliances,  and 
supplies  shall  be  furnished — 

(1)  whether  or  not  disabihty  has  arisen:  . 

"(J)  by  or  on  the  order  of  United  States  medical 
officers  and  hospitals,  or,  at  the  employee's  option, 
by  or  on  order  of  physicians  and  hospitals 
designated  or  approved  by  the  Secretary. 

"The  employee  may  mitially  select  a  physician  lo 
provide  medical  services,  appliances,  and  supplies, 
in  accordance  with  such  regolations  and 
instructions  as  the  Secretary  considers  necessarv. 
iind  may  be  furnished  necesary  and  reasonable 
transportation  and  expenses  incident  to  the 
securing  of  such  services,  appliances,  and 
supplies.  .  .  . 

■8103(b):  The  Secretary  under  such  limitations  or 
conditions  as  he  considers  necessary,  may  aulhonie 
the  employing  agencies  to  provide  for  the  initial 
furnishing  of  medical  and  other  benafils  ander  this 
section. . 

"8104(a):  The  Secretary  of  Labor  may  direci  a 
permanently  disabled  individual  whose  disabilii>  is 
compensable  under  this  subchapter  to  undergo 
vocational  rehabilitation.  The  Secretary  shall 
provide  for  bimiahing  the  vocational  rehabilitation 
services. .  .  ." 


and  long-term,  without  cost  to  a 
research  subject  with  more  than  trivial 
injuries.  (The  experimental  period 
should  allow  exploration  of  the  related 
question:  ought  such  medical  care  be 
paid  for  by  the  "compensation  fund"  if  it 
is  minor  and  not  expensive?  This  is  a 
question  more  of  bookkeeping  and 
institutional  efficiency  rather  than  one 
of  ethics.  It  serves  as  a  reminder, 
however,  that  the  experiment  is 
intended  to  provide  information  of 
practical  as  well  as  ethical  import.) 

Those  planning  the  compensation 
experiment  must  also  determine  the 
extent  to  which  death  benefits  should  be 
provided  to  a  subject's  survivors.  How, 
if  at  all,  should  such  benefits  be  hmited 
in  cases  of  a  preexisting  condition — 
particularly  a  terminal  illness?  Death 
benefits  might  be  provided  either 
according  to  a  periodic  schedule  or  as  a 
lump-sum  payment. 

A  certain  number  of  research-related 
injuries  result  in  functional  impairments 
disabling  subjects  from  participating  in 
some  or  all  of  the  activities  of  everyday 
life,  whether  permanently  or  for  some 
period  of  time.  Sometimes  this  entails 
loss  of  time  from  paid  employment, 
possibly  resulting  in  loss  of  wages. 
Disability  may  also  entail  out-of-pocket 
costs  for  housekeeping  services,  child 
care,  and  other  activities  normally 
performed  by  the  injured  research 
subject.  In  other  instances,  disability 
may  entail  losses  which  are  very  real, 
but  are  harder  to  measiu-e  in  monetary 
terms,  e.g.,  loss  of  time  from  school,  or 
worsened  conditions  for  already 
hospitalized  patients.  There  appears  to 
be  little  objections,  in  principle,  to  the 
provisions  of  some  level  of  financial 
compensation  for  actual  loss  of  wages 
and  out-of-pocket  costs  directly 
resulting  from  research-induced  injuries. 

While  some  provision  of 
compensation  for  financial  losses  is  an 
accepted  objective,  questions  have  been 
raised  about  the  means  for 
implementing  this  principle  and  about 
its  extension  to  nonmonetary  losses. 
These  concerns  result,  in  large  part, 
from  fears  of  abuses  and  consequent 
unjustified  costs.  Experience  with  other 
compensation  progams  now  in  operation 
suggests  these  fears  are  not  without 
basis. 

The  issue  of  benefit  levels  for 
disability  is  relatively  straightforward  in 
most  compensation  systems.  In  workers' 
compensation  programs,  for  example, 
the  injured  worker  is  paid  a  fixed 
percentage  of  lost  wages,  perhaps  with 
some  adjustment  if  there  are  a 
dependent  spouse  and  children.  In 
contrast,  many  subjects  of  biomedical 
and  behavioral  research  have  no 


meaningful  wage  level  to  provide  a 
basis  for  this  computation.  Research 
subjects  include,  among  others,  persons 
with  no  current  earnings 
(institutionalized  persons,  the 
unemployed,  the  elderly),  and  persons 
whose  current  wages  do  not  reflect  their 
potential  earning  capacities  (medical 
students,  interns).  The  small  sums 
provided  to  some  research  subjects  are 
remuneration  for  their  time  and 
inconvenience  and  are  unlikely  to 
provide  a  satisfactory  basis  for 
calculating  compensation  levels  in  the 
event  of  disabling  injury.  Thus,  an 
alternative  approach  must  be  identified 
if  benefits  are  to  be  provided  in  such 
cases. 

Among  the  several  possible 
approaches  outlined  for  the 
Commission,  one  borrows  the  "average 
man"  concept  employed  by  the  Veterans 
Administration,  which  determines 
benefit  levels  on  the  basis  of  a 
percentage  (reflecting  the  degree  of 
disability)  of  the  earnings  of  the  average 
worker  in  the  nation,  rather  than  on  the 
basis  of  the  earnings  history  or  potential 
of  the  particular  person  injured."  A 
distinct  but  related  approach  is 
embodied  in  the  Federal  Employees' 
Compensation  Act,  which  provides 
benefits  to  disabled  volunteers  in  the 
Peace  Corps,  VISTA,  the  Jobs  Corps, 
and  similar  programs  at  levels  pegged  to 
the  Federal  OS  scale  (GS-7  to  GS-11  for 
Peace  Corps.  ■«  GS-2  for  the  Job 
Corps  ").  Central  to  both  these 
approaches  is  a  determination  that 
persons  with  similar  disabilities  should 
receive  similar  benefits.  In  addition  to 
the  administrative  simplicity  of  this 
approach,  it  carries  an  ethical  appeal  as 
well. 

This  approach  is  not  without  it 
drawbacks  however,  particularly  with 
respect  to  incentives  that  might  be 
created  in  the  recruitment  of  research 
subjects.  A  fixed  scale  of  disability 
payments  might  tend  to  discourage 
potential  subjects  with  higher  current  or 
potential  earnings  while  inducing 
participation  by  the  poor.  If  this  effect  is 
substantial,  it  would  violate  the  ethical 
norms  of  just  distribution  of  risks  and 
benefits  across  the  society. 

On  the  other  hand,  concern  has  been 
expressed  that  the  provision  of 
"generous"  financial  benefits, 
particularly  to  persons  not  currently  in 
the  labor  force,  would  induce  abusive 
claims  and  provide  little  incentive  for 
the  affected  individuals  to  return  to 
normal  activities  as  quickly  as  feasible. 
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One  possible  remedy,  endorsed  by  the 
insurers,  the  medical  colleges,  and  the 
university  risk  managers,  would  be  to 
impose  waiting  periods  during  which 
disability  payments  would  not  be  made. 
Differing  waiting  periods  may  be 
considered  for  current  wages  earners 
and  for  non-wage  earners. 

Finally,  the  Commission  notes  that  a 
serious  problem  with  many 
compensation  systems,  particularly 
those  providing  relief  for  long-term 
disabilities,  is  that  they  include  no 
provision  for  adjusting  benefit  levels  in 
response  to  inflation.  As  a  result. 
periodic  payments  which  were  adequate 
at  the  time  of  award  become,  over  the 
years,  completely  inadequate  to  meet 
the  needs  of  the  disabled  party.  This 
problem  could  be  avoided  if  pro\ision  is 
made  to  index  benefit  levels  to  changes 
in  the  cost  of  living. 

Limitations  on  Benefits 

Pain  and  suffering.  The  award  of 
damages  for  "pain  and  suffering,"  in 
traditional  tort  litigation,  is  to  restore 
the  injured  party,  as  nearly  as  possible, 
to  the  position  he  would  have  been  in 
absent  the  wrongful  injurj'.  In  addition 
to  repaying  actual  dollar  losses,  an 
attempt  is  made  to  compensate  in 
dollars  for  intangible  losses,  including 
pain  and  suffering.  The  calculation  of 
damages  for  pain  and  suffering  is 
recognized,  however,  as  very  inexact, 
and  some  legal  scholars  argue  that 
awards  for  pain  and  suffering  constitute, 
in  effect,  a  way  for  jurors  to  "punish  the 
wrongdoer"  and  to  provide  funds  for  the 
mjured  party  to  pay  legal  fees. 

In  nonfault  systems,  the  tacit  element 
of  "punishing  the  wrongdoer"  is  reduced 
or  eliminated,  several  barriers  to 
recovery  for  the  injured  party  are 
removed,  and  greater  stress  is  placed 
both  on  providing  compensation  in  a 
manner  more  precisely  tied  to 
measurable  losses  and  on  controlling 
the  overall  costs  of  the  system. 
Accordingly,  the  Commission  concludes 
that  recovery  for  pain  and  suffering, 
which  is  generally  excluded  from 
recovery  under  nonfault  systems,  should 
also  be  excluded  here. 

For  that  class  of  research  involving 
already  hospitalized,  critically  or 
terminally  ill  patients,  however,  a 
compensation  system  limited  to  lost 
wages  and  out-of-pocket  costs — that  is. 
one  which  does  not  cover  pain  and 
suffering — may  amount  to  an  empty 
promise.  Patients  in  such  research  may 
offer  true  altruistic  service  to  the  society 
and  may  suffer  grievously  from  the  toxic 
and  painful  effects  of  powerful  drugs. 
The  Swedish  compensation  programs 
provide  a  precedent  for  the  award  of 
scheduled  beneRts.  tied  to  objective 


criteria,  which  might  be  followed  in  this 
regard.  The  Commission  suggests  that 
such  a  feature  might  be  tested  during  the 
compensation  experiment. 

Punitive  damages.  Punitive  damages, 
expressly  reserved  in  tort  law  for 
conduct  which  is  intentional,  deliberate, 
and  outrageous,  are  virtually  always 
excluded  fro.m  nonfault  compensation 
systems.  Were  such  egregious  conduct 
to  occur  in  a  research  context  and  result 
in  injury,  it  is  likely  that  the  injured 
subject  could  pursue  a  legal  remedy 
through  the  tort  system.  There  appenrs 
little  need  to  encumber  a  nonfault 
compensation  system  for  research 
injuries  with  a  concept  so  rooted  in  the 
negligence  system,  and  the  Commission 
recommends  t.hat  puniti\e  damages  be 
excluded. 

Legal  fees.  Historically,  the 
introduction  of  nonfault  compensation 
systems  has  often  been  accompanied  by 
hopeful  rhetoric  about  reducing  or 
limitmg  the  role  of  lawyers.  This  has 
rarely,  if  ever,  proved  to  be  the  case, 
and  the  Commission  hesitates  to  suggest 
that  this  system  will  prove  the 
exception. 

In  recent  years,  a  number  of 
environmental  and  civil  rights  laws  have 
provided  for  the  award  of  attorneys' 
fees  to  the  prevailing  party  in  order  to 
encourage  attorneys  to  assist  in  the 
vindication  of  especially  prized  rights. 
Such  laws  remain  the  exception  rather 
than  the  rule,  however,  and  few 
compensation  systems  now  provide  for 
the  payment  of  attorneys'  fees  to  a 
prevailing  claimant.  The  Commission 
recommends  that  fees  for  attorneys  and 
expert  witnesses  be  excluded  from 
coverage. 

Ceiling  on  Benefits.  In  addition  to 
limitations  on  compensation  built  into 
the  definitions  of  injury  and  of  specific 
indemnities,  the  Commission  believes 
that  overall  ceilings  on  monetary 
benefits  should  be  imposed  to  control 
costs  and  preserve  the  fisca'  integrity  of 
the  compensation  program(s)  during  the 
course  of  the  compensation  experiment. 
For  example,  overall  limitations  of 
$100,000  and  SlO.OOO  per  subject  might 
be  tried.  Were  a  compensation  program 
eventually  to  be  adopted,  a  Federal 
backup  program  to  provide 
compensation  in  excess  of  this  ceiling 
for  claims  that  arise  in  Federally 
supported  research  might  be  advisable. 

Offset  for  Recoveries  from  Collateral 
Sources.  While  one  important 
justification  for  the  enactment  of  a 
nonfault  compensation  program  for 
research  injuries  is  the  inadequacy  of 
existing  remedies  for  injured  subjects, 
the  Commission  recognizes  that  many 
injured  subjects  are  eligible  for  certain 


benefits  from  a  variety  of  sources 
external  to  the  compensation  plan  itself. 

The  traditional  approach  in  tort 
litigation  and  in  some  government 
programs,  including  benefits  under  the 
Veterans  Adnunistration  programs,  is 
not  to  reduce  benefits  to  offset 
recoveries  from  most  other  sources.  This 
policy  avoids  penalizing  people  for  their 
foresight  in  securing  health  and  life 
insurance.  Further,  this  approach  is 
consistent  with  the  theoretical  argument 
that  to  the  extent  research  (or  any  other 
activity)  results  in  injuries,  the  costs  of 
those  injuries  are  part  of  the  under!>  ing 
social  costs  of  pursuing  the  activity  On 
this  view,  such  injury-related  costs 
should  be  taken  into  account  by  those 
who  make  decisions  about  pursuing  (or 
funding)  the  activity,  whether  or  not  the 
injured  party  also  happens  In  ha\e 
another  source  of  payment  for  his  or  her 
injury.  This  rationale  is  expounded  by 
those  who  analyze  the  objectives  of  a 
compensation  system  from  an  economic 
standpoint,  and  similar  rationales  have 
sometimes  been  discussed  by  courts  in 
cases  involving  drug  or  vaccine 
injuries.^'  This  approach  would  regard 
the  compensation  program  as  "primary 
in  the  cost-bearing  sense. 

On  the  other  hand,  a  pro\ision 
allowing  offsets  for  recoveries  from  at 
least  some  collateral  sources  m.ighl 
significantly  reduce  the  budgetary  costs 
of  a  compensation  program,  and  is 
strongly  urged  by  the  insurers,  the 
medical  colleges,  and  some,  but  not  all, 
participants  m  the  university  risk 
managers  study.  Under  this  approach, 
the  compensation  system  would  be 
"secondary"  to  other  sources 

The  basic  justification  of  a 
compensation  system  for  research 
injuries  is  to  a'.oid  lea\'ing 
unpredictable,  unfair  or  unbearable 
economic  burdens  on  the  backs  of  those 
who  have  agreed  to  ser\'e  as  subjects. 
To  the  extent  that  the  costs  created  by 
research  injurips  have  already  been  paid 
by  other  sources,  tins  critical  function  nf 
a  compensation  system  has  been  met. 
Since  the  Commission  does  not  believe 
that  the  compensation  program  would 
be  a  good  way  of  "controlling'  what 
research  gets  undertaken,  it  does  not 
regard  it  as  necessary  to  attempt  to 
quantify  all  costs  to  society  of  the 
"research  enterprise."  In  particular,  the 
Commission  is  concerned  that  the  costs 
of  a  compensation  program  not  be 
permitted  to  escalate  in  a  fashion  that 
would  endanger  the  integrity  and 
continued  existence  of  the  program 
itself,  much  less  endanger  biomedical 


'  .S^f  CalabtTsc  sup-n  note  28  HaMghurst.  supra 
role  27;  Zeckhaugpr  supra  note  2a 
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and  behavioral  research.  Accordingly, 
the  Commission  suggests  that  benefits 
under  the  experimental  program  be 
"secondary"  to  other  sources  of  benefits, 
so  as  to  allow  limited  funds  to  be  used 
where  they  are  most  needed  " 

Relation  to  Alternative  Legal 
Remedies.  As  previously  noted,  much  of 
the  impetus  for  a  nonfault  compensation 
system  for  research  injuries  derives 
from  the  inadequacies  of  existing  legal 
remedies  in  providing  fair  and 
expeditious  relief  for  such  injuries. 
Nonetheless,  in  some  cases,  an  injured 
subject  may  perceive  the  possibility  of  a 
large  recovery  through  the  tort  system, 
as  well  as  a  smaller  (and  more  certain) 
recovery  through  the  nonfault 
compensation  program.  The  question  is 
whether  a  subject  should  be  permitted 
to  pursue  both  remedies,  either 
simultaneously  or  sequentially. 

Most  workers'  compensation  systems 
were  designed  to  be  exclusive  remedies, 
doing  away  with  preexisting  legal 
remedies  against  the  employer  and 
fellow-employees.  Over  the  years,  as 
workers'  compensation  awards  have  (by 
statiKe)  remained  low  while  tort  awards 
have  increased  dramatically,  the  courts 
have  allowed  that  original  exclusivity  to 
be  eroded.  In  the  present  legal 
environment,  there  is  room  for 
substantial  doubt  that  a  compensation 
program  for  research  injuries  that 
purported  to  provide  an  exclusive 
remedy  for  such  injuries  would  be 
acceptable  to  the  courts,  particularly  if 
the  program  imposes  sigrdficant 
limitations  on  the  size  and  nature  of 
potential  recoveries  and  requires 


"The  Commission  suggests  that  those  conducting 
the  compensation  axperimcnt  not  employ 
compensation  programs  that  would  specifically 
provide  for  subrogation  of  the  compensation  fund  to 
any  claim  an  injured  subject  may  have  against  any 
person,  other  than  the  investigators  or  the  research 
sponsor,  nor  provide  for  a  retroactive  adjustment  m 
the  amount  of  compensation  after  recovery  from 
such  a  third  party.  It  would  seem  proper  to  protect 
the  funds  available  for  compensation  payments  if 
the  subject's  injury  has  been  caused  by  a  third 
party's  wrongdoings;  moreover,  onoe  a  tort  claim 
against  a  third  party  has  been  adjudicated  in  a 
subject's  favor,  the  subject  would  be  receiving 
"double  recovery."  once  from  the  fund  and  again 
from  tlM  tort  action.  The  experience  with 
subrogation  rights  under  other  governmental 
compensation  schemes,  however,  is  that  they  are 
seldom  invoked:  the  United  States  Attorneys  to 
whom  they  are  assigned  do  not  make  them  matters 
of  high  priority  because  the  amounts  involved  rarely 
justify  the  costs  and  other  burdens  of  prosecuting 
the  claims.  Under  Plan  I,  the  F£C.A.  provision 
({  S131  on  subrogation  and  {  8132  on  adjustment 
after  recovery  from  a  third  parly)  could  be  applied; 
a  choica  will  have  to  be  made  under  Plan  II  and  III 
whether  to  piovide  for  subrogation  and  other 
aspects  of  potential  excaesive  compensation  [see, 
for  example.  }  8129of  F.E.C.A.,  which  authorizes 
regulations  to  recover  over-payments)  or  to  allow 
experience  with  these  issues  to  accumulate  dunng 
the  expariiBMital  period  in  order  to  determine  if  the 
cost  savings  justi^  the  administrative  burdens. 


binding  arbitration  of  disputes.  It  is  also 
doubtful  social  policy  to  deny  a  subject, 
severely  injured  as  a  result  of  negligent 
conduct,  his  right  to  pursue  a  substantial 
damage  award  in  the  coiu'ts. 

On  the  other  hand,  one  may  question 
the  desirability  of  affording  an  injured 
subject  two  bites  at  the  apple:  a  quick 
and  relatively  certain  recovery  through 
the  compensation  program,  plus  the 
chance  of  a  large  recovery  in  the  courts. 
These  are  questions  that  deserve 
consideration  in  designing  the 
'variables"  to  be  tested  in  the 
experiment  with  compensation 
programs.  Among  the  alternatives  a 
compromise  resolution,  which  is  Kkely 
to  be  acceptable  to  the  courts,  seems 
attractive:  requiring  an  injured  subject 
to  make  a  binding  election  within  a 
reasonable  time  following  injury  as  to 
which  avenue  to  pursue.  A  subject 
would  thereby  waive  any  legal  rights  to 
alternate  routes  of  recovery.  This  is 
essentially  the  system  now  in  effect  at 
the  University  of  Washington,  and  it 
appears  to  be  acceptable  in  principle  to 
the  insurers. 

Resolution  of  Disputes.  Any  system 
involving  the  acceptance  and  rejection 
of  claims  and  the  determination  of 
benefit  levels  is  likely  to  result  in 
occasional  disputes.  To  the  extent  a 
compensation  system  for  research 
injuries  involves  difficult  questions  of 
causation  or  of  the  extent  of  injury  or 
may  require  individualized 
determinations  of  benefit  levels  for 
subjects  with  no  wage  history,  those 
disputes  will  probably  be  complex. 
Recognizing  this  fact,  the  Task  Force 
recommended  that  "the  compensable 
injury  criteria  should  be  applied  only 
after  a  group  of  competent  individuals 
has  reviewed  each  case  and  reached  a 
determination  whether  and  to  what 
extent  compensation  should  be  given."  ** 

One  vehicle  for  the  resolution  of 
disputes  in  this  context  is  arbitration. 
Arbitration  is  frequently  employed  in 
insiB-ance  contexts,  and  its  use  as  part 
of  a  research-injury  compensation 
program  appears  acceptable  to  the 
insurers,  as  well  as  to  other 
commentators."  The  one  objection 
sometimes  expressed  is  that  arbitration 
may  tend  to  provide  "something  for 
everyone."  rather  than  clear,  principled 
decisions.  This  objection  could  be 
explored  through  the  compensation 
experiment.'* 


Financing  Mechanisms.  Asstmiing  that 
compensation  should  be  provided  to 
subjects  injured  in  research,  who  should 
pay  the  costs?  Insofar  as  the  ethical 
basis  for  providing  compensation  to 
subjects  injured  in  research  is  founded 
on  service  rendered  to  society  in 
general,  including  future  generations,  the 
society  at  large,  acting  through  the 
Federal  government,  would  appear  to  be 
the  appropriate  souce  of  funding  for  a 
compensation  program. 

With  respect  to  research  conducted 
by  the  government — e.g.,  intramural 
research  at  the  National  Institutes  of 
Health — direct  government  funding  of  a 
compensation  program  is  relatively 
straightforward.  With  respect  to  other 
classes  of  research,  however,  additional 
factors  may  be  relevant. 

One  possible  function  of  a 
compensation  program  is  to  provide 
incentives  to  researchers  and  research 
institutions  to  conduct  research  safely. 
To  the  degree  that  these  costs  of 
compensation  are  shared  by  researchers 
and  research  institutions,  incentives  are 
created  to  enhance  the  safety  of  their 
research  and  to  consider  carefully  the 
advisability  of  high-risk  research.  These 
incentives  are  thought  to  operate  even  in 
the  context  of  a  nonfault  system,  where 
negligence  as  such  is  not  at  issue. 

The  Commission  believes,  however, 
that  adequate  incentives  for  the  careful 
conduct  of  research  are  provided  by 
existing  scientific  norms  and  the 
consciences  of  those  who  place  their 
fellow  human  beings  at  risk  in 
experiments;  these  internal  standards 
are  buttressed  by  requirements  for  prior 
IRB  approval  and  by  the  possibihty  of 
tort  action  in  the  event  of  negligence 
resulting  in  injury.  The  Commission  is 
doubtful  that  imposing  the  financial  and 
administrative  burdens  of  cost-sharing 
on  research  institutions  would  produce 
added  safety  for  subjects.  Again  this  is  a 
matter  that  might  be  tested; 
alternatively  it  might  be  decided  as  a 
matter  of  policy  that  the  costs  of  a 
nonfault  compensation  system  should  be 
borne  exclusively  by  sponsors  of  the 
research — and,  during  the  proposed 
social  policy  experiment,  these  costs 
ought  probably  be  borne  solely  by  the 
Federal  government. 
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"  Task  Force  Repoil,  supra  note  3.  at  VI.  9. 

"  Irving  Latimer.  Arbitral  Processes  For  a 
Program  to  Compensate  Injured  Research  Subjects 
11980):  see  Appendix  N  to  this  Report. 

**For  example,  i  8149  of  F.E.C.A.  provides  for 
administrative  review,  and  }  8128(b)  of  F.E.C.A. 
provides  that  final  administrative  action  be 


"(1)  final  and  conchtsive  for  all  purposes  and  with 
respect  to  all  questions  of  law  and  fact;  and 

"(2)  not  subject  to  review  by  another  official  of 
the  United  States  or  by  a  court  by  mandamus  or 
otherwise." 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

J 
40  CFR  Part  60  1 

[AO-FRL-2173-2] 

Standards  of  Performance  for  New 
Stationary  Sources;  Synthetic  Fit>er 
Production  Facilities 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  The  proposed  standards 
would  limit  emissions  of  volatile  organic 
compounds  (VOC)  from  new  and 
reconstructed  synthetic  Fiber  production 
facilities  that  use  "solvent-spinning" 
processes.  The  proposed  standards 
implement  Section  111  of  the  Clean  Air 
Act  and  are  based  on  the 
Administrator's  determination  that 
emissions  from  the  manufacture  of 
synthetic  fibers  cause  or  contribute 
significantly  to  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  The  intent  is  to 
require  that  VOC  emissions  from  new 
and  reconstructed  solvent-spun 
synthetic  fiber  production  facilities  be 
controlled  to  the  level  achievable 
through  application  of  the  best 
demonstrated  system  of  continuous 
emission  reduction,  considering  costs, 
nonair  quality  health  and  environmental 
impacts,  and  energy  requirements.  The 
proposed  standards  would  not  apply  to 
modified  facilities. 

A  public  hearing  will  be  held,  if 
requested,  to  provide  interested  persons 
an  opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  standards. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  February  11, 1983. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  February  23, 1982,  a  public 
hearing  will  be  held  on  January  11, 1983. 
beginning  at  9  a.m.  Persons  interested  in 
attending  the  hearing  should  call  Mrs. 
Naomi  Durkee  at  (919)  541-5578  to  verify 
that  a  hearing  will  occur. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  EPA  by  December  23,  1982. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Central  Document  Section 
(A-130).  Attention:  Docket  Number  A- 
80-7,  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW.,  Washington. 
DC.  20460. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  December  23, 1982,  a  public 


hearing  will  be  held  oo  January  11, 1983. 
Persons  interested  in  attending  the 
hearing  should  call  Mrs.  Naomi  Durkee 
at  (919)  541-5578  to  verify  that  a  hearing 
will  occur.  Persons  wishing  to  present     , 
oral  testimony  should  notify  Mrs.  Naomi 
Durkee,  Standards  Development  Branch 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711,  Telephone  number  (919) 
541-5578. 

Background  Information  Document. 
The  background  information  document 
(BID)  for  the  proposed  standards  may  be 
obtained  from  the  U.S.  EPA  Library 
(MD-35),  Research  Triangle  Park,  North 
Carolina  27711,  telephone  (919)  541- 
2777.  Please  refer  to  "Synthetic  Fiber 
Production  Facilities — Background 
Information  for  Proposed  Standards." 
(EPA-t50/3-62-011a). 

DcKket:  Docket  No.  A-80-7, 
containing  supporting  information  used 
in  developing  the  proposed  standards,  is 
available  for  public  inspection  and 
copying  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  at  EPA's 
Central  Docket  Section.  West  Tower 
Lobby.  Gallery  1,  Waterside  Mall,  401  M 
Street,  S.W..  Washington,  D.C.  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gene  Smith,  Standards  Development 
Branch.  Emission  Standards  and 
Engineering  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  Nortii  Carolina 
27711.  telephone  number  (919)  541-5624. 
SUPPtfMENTARY  INFORMATION: 

Proposed  Standards 

The  proposed  standards  would  limit 
emissions  of  volatile  organic  compounds 
(VOC)  from  new  and  reconstructed 
synthetic  fiber  production  facilities  that 
utilize  an  organic  solvent  in 
manufacturing  the  formed  fiber.  This 
would  include  the  production  of  such 
fiber  types  as  acrylic,  modacrylic, 
cellulose  acetate,  spandex,  etc.  The 
standards  would  not  apply  to  modified 
facilities. 

The  affected  facility  to  which  the 
proposed  standards  would  apply  is  each 
solvent-spun  synthetic  fiber  process, 
which  is  defined  as  the  total  of  all  fiber 
processing  equipment  having  either  a 
spinning  solution  preparation  area  or  a 
solvent  recovery  system  in  common.  The 
proposed  standards  would  require  that 
VOC  emissions  from  each  affected 
facility  that  produces  acrylic  fibers  be 
limited  to  10  kilograms  (kg)  per 
megagram  (Mg)  solvent  fed  to  the 
spinning  solution  preparation  area  of 
precipitation  bath.  VOC  emissions  from 
each  affected  facility  producing  fiber 


types  other  than  acrylic  would  be 
limited  to  17  kg  per  Mg  solvent  fed  to  the 
spirming  solution  preparation  area  or 
precipitation  bath.  Facilities  that 
produce  less  than  500  Mg  of  fiber  per 
year  would  not  be  covered  by  the 
proposed  standards.  The  owner  or 
operator  of  an  affected  facility  would  be 
required  to  measure  the  amount  of 
makeup  solvent  introduced  to  the 
Ejected  facihty  and  to  determine  the 
amount  of  total  solvent  used  within  the 
affected  facility  by  direct  measure  or 
through  use  of  plant  process  records. 
Records  would  be  maintained  in  a  form 
suitable  for  inspection  for  at  least  2 
years. 

Summary  of  Environmental,  Energy,  and 
Economic  Impacts 

In  general,  the  estimated 
environmental,  energy,  and  economic 
impacts  associated  with  new  source 
performance  standards  are  based  on  a 
5-year  projection  of  anticipated  growth 
in  the  industry  affected  by  the 
standards.  Because  of  the  uncertainty 
associated  with  growth  projections  for 
the  synthetic  fibers  industry,  a  range  of 
annual  growth  rates  was  used  to 
analyze  the  industry-wide  impacts  of  the 
proposed  standards.  The  estimates 
summarized  below  and  throughout  this 
notice  reflect  the  highest  estimates  of 
growth  in  order  to  present  worst-case 
impacts.  Thus,  impacts  may  be  less  than 
those  presented  if  actual  growth  rates 
are  less  than  estimated. 

The  proposed  standards  would  reduce 
projected  1987  nationwide  VOC 
emissions  from  new  and  reconstructed 
solvent-spun  synthetic  fiber  production 
facilities  by  as  much  as  8.8  gigagrams 
(Gg)  (10  thousand  tons)  per  year.  This 
represents  a  nationwide  emission 
reduction  of  as  much  as  63  percent  that 
would  occur  in  the  absence  of  this 
regulation.  Emission  reductions  would 
range  from  about  1.1  Gg  (1,200  tons)  per 
year  for  a  dry-spinning  acrylic  fiber 
plant  to  about  1.7  Gg  (1,900  tons)  per 
year  for  an  acetate  filtration  tow  plant. 

The  fifth-year  water  pollution  and 
solid  waste  impacts  of  the  proposed 
standards  each  represent  less  than  a  1 
percent  increase  over  the  impacts  that 
would  result  in  the  absence  of  standards 
of  performance. 

The  incremental  energy  necessary  to 
operate  the  additional  control 
equipment  required  to  meet  the 
proposed  standards  would  range  from  2 
to  3  percent  of  the  total  energy  required 
to  operate  the  types  of  fiber  production 
plants  covered  by  the  proposed 
standards.  The  total  nationwide  energy 
impact  of  the  proposed  standards  would 
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be  as  much  as  430  terajoules  (403  billion 
Btu)  per  year  in  1987. 

The  cumulative  industry-wide  capital 
costs  would  be  as  much  as  $27.8  milhon 
by  1987,  an  8  percent  increase  in  costs 
for  new  facilities.  Capital  costs  for 
implementing  the  standards  at 
individual  plants  would  range  from  $4.2 
to  $5.5  million.  Economic  analysis 
indicates  that  the  annualized  costs  to 
individual  solvent  spun  fiber  plants 
would  range  from  about  $1.2  million  to 
$1.3  million.  However,  there  would  also 
be  a  credit  for  recovered  solvent  in  the 
range  of  $1.0  to  $1.1  million.  Net 
annualized  costs  would  be  about  $0.2 
million  for  an  individual  plant.  The 
annualized  cost  to  the  entire  industry  by 
1987  would  be  as  much  as  $7.4  million; 
however,  a  corresponding  $6.2  million 
credit  for  additional  solvent  recovery 
would  nearly  offset  these  costs,  resulting 
in  net  annualized  cost  to  the  industry  of 
$1.2  miUion  by  1987.  Analysis  indicates 
the  cost  of  emission  control  required  by 
the  proposed  standards  is  not  expected 
to  prevent  or  hinder  expansion  or 
continued  production  by  the  solvent- 
spun  synthetic  fibers  industry.  These 
costs  (savings)  do  not  include  lost 
opportunity  costs  (i.e.,  the  profit  or 
return  on  investment  which  could  be 
derived  by  investing  in  other  than  air 
pollution  control  equipment). 

Standards  of  performance  have  other 
benefits  in  addition  to  achieving 
reductions  in  emissions  beyond  those 
required  by  a  typical  State 
implementation  plan.  They  establish  a 
degree  of  national  uniformity.  Further, 
standards  of  performance  provide 
documentation  which  reduces 
uncertainty  in  case-by-case 
determinations  of  best  available  control 
technology  (BACT)  for  facilities  located 
in  attainment  areas  and  lowest 
achievable  emission  rates  (LAER)  for 
facilities  located  in  nonattairunent 
areas.  This  documentation  includes 
identification  and  comprehensive 
analysis  of  alternative  emission  control 
technologies,  development  of  associated 
costs,  an  evaluation  and  verification  of 
applicable  emission  test  methods,  and 
identification  of  specific  emission  limits 
achievable  with  alternate  technologies. 
The  costs  are  provided  for  in  an 
economic  analysis  that  reveals  the 
affordability  of  controls  in  an  unbiased 
study  of  the  economic  impact  of  controls 
on  an  industry. 

The  rulemaking  process  that 
implements  a  performance  standard 
assures  adequate  technical  review  and 
promotes  participation  of 
representatives  of  the  industry  being 
considered  for  regulation,  government, 
and  the  public  affected  by  that 


industry's  emissions.  The  resultant 
regulation  represents  a  balance  in  which 
government  resources  are  applied  in  a 
well-publicized  national  forum  to  reach 
a  decision  on  a  pollution  emission  level 
that  allows  for  a  dynamic  economy  and 
a  healthful  environment. 

Rationale 

Select Jon  of  Source  for  Control 

EPA  has  identified  sjTithetic  fiber 
production  plants  as  sources  of 
emissions  that  cause  or  contribute 
significantly  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  As  a  result,  the 
Agency  Hsted  this  source  on  a  priority 
list  for  development  of  new  source 
performance  standards  (40  CFR  60.16.  44 
FR  49222  (August  21, 1979)),  in 
accordance  with  Section  111(b)(1)(A) 
and  Section  111(f)  of  the  Clean  Air  Act. 

Man-made  fibers  include  two  types  of 
products,  the  semisynthetics  or 
cellulosics  (e.g.,  viscose  rayon,  cellulose 
acetate,  and  triacetate)  and  the  true 
synthetics  or  noncellulosics  (e.g., 
polyester,  nylon,  acrylic  and  modacr^-lic. 
spandex,  and  polyolefin).  These  nine 
fiber  types  comprise  over  99  percent  of 
the  total  production  of  man-made  fibers 
in  the  United  States.  Solvent-spun 
synthetic  and  semisynthetic  fibers 
constitute  16  percent  of  total  U.S.  fiber 
capacity.  Semi-synthetics  are  formed 
when  naturally  occurring  polymeric 
materials,  such  as  cellulose,  are 
dissolved  or  dispersed  in  a  suitable 
solvent  and  then  spun  into  fine 
filaments.  True  synthetics  result  from 
the  polymerization  of  (usually) 
petroleum  derivatives  into  long  chain 
molecules  (polymers),  which  are  then 
processed  into  fiber  form.  For  simplicity, 
the  term  "synthetic  "  will  be  used 
throughout  this  notice  to  mean  both 
synthetic  and  semisynthetic. 

The  three  major  fiber  manufacturing 
processes  used  in  this  industry  are  wet. 
dry,  and  melt  spinning.  A  fourth, 
reaction  spinning,  is  also  used  but  to  a 
far  lesser  extent.  The  spinning  process 
used  for  a  particular  polymer  depends 
on  its  melting  point,  heat  stability,  and 
solubility  in  organic  solvents.  Wet  and 
dry  spinning  processes  use  large 
quemtities  of  organic  solvents  to  dissolve 
the  polymer  prior  to  extrusion.  These 
processes  would  be  covered  by  the 
proposed  standards  because  large 
amounts  of  the  organic  solvents  are 
emitted  as  VOC's  to  the  atmosphere  by 
these  facilities.  A  typical  dry  spinning 
fibers  plant  with  a  production  of  25 
million  kg  per  year  would  emit 
anywhere  &om  1  million  to  3  million  kg 
(about  1,000  to  3,000  tons)  per  year  of 
VCX^'s,  at  existing  control  levels. 


In  1980  there  were  15  identified 
synthetic  fiber  manufacturing  plants 
operating  in  the  United  States  that 
utilized  organic  solvent  in  their  spinning 
process.  Production  and  capacitj  fur  the 
individual  plants  vary  widely,  as  do  the 
resulting  VOC  emissions.  Individual 
facilities  potentially  affected  by  the 
proposed  standards  would  produce  from 
less  than  a  thousand  Mg  to  several 
hundred  thousand  Mg  of  product 
annually.  Fiber  types  currently  produced 
by  solvent  spinning  methods  include 
acrylic.  moddcr>lic.  cellulose  acetate 
and  triacetate,  and  spandex:  various 
other  fibers  of  lower  production  volumes 
are  also  subject  to  the  proposed 
standards. 

In  the  melt  spinning  proc:ess.  the 
polymer  is  melted,  extruded,  and  then 
cooled  to  solidify  the  extruded 
filaments.  VOC  emission  rates  from  niell 
spinning  processes  are  considerably 
lower  than  those  of  dry.  wet.  and 
reaction  spinning  fiber  formation 
processes  because  organic  solvents  are 
not  used  in  the  fiber  spinning  process 
Also,  the  nature  of  the  emission  points 
.ind  the  t\  pes  of  emissions  are 
significantly  different.  Therefore,  melt 
spinning  synthetic  fiber  production 
facilities  would  not  be  subject  to  the 
proposed  standards,  but  may  be 
considered  under  a  separate  new  source 
performance  standard  in  the  future 
consistent  with  FJ'A's  pnonties  fur 
setting  standards. 

The  only  product  known  to  be 
produced  in  the  United  Stales  using  the 
reaction  spinning  process  is  spandex 
(also  produced  with  the  dry  spinning 
process),  and  this  process  is  used  at 
only  two  plants.  Solvent  recovery  and 
process  data  obtained  from  the  plants 
indicate  that  significant  technologuril 
problems  exist  with  application  of  VOC 
emission  controls  on  this  process. 
Carbon  adsorbers  used  at  these 
facilities  exhibit  extreme  fouling: 
apparently  this  results  from  continued 
polymerization  of  materials  carried  over 
from  the  fiber  spinning  and  processing 
steps.  Information  on  the  use  of  carbon 
adsorption  is  available,  and  further 
investigation  into  VOC  emission  control 
is  continuing  by  EPA  and  the  plants 
involved.  The  use  of  carbon  adsorption 
as  a  control  technology  is  not 
sufficiently  developed,  however,  to  t>e 
considered  "demonstrated"  as  meant  by 
Section  111  of  the  Clean  Air  Act.  The 
technology  will  be  evaluated  to 
determine  if  it  is  "demonstrated"  as  the 
information  becomes  further  developed. 
Other  control  techniques  considered  for 
application  to  the  reaction  spinning 
process  were  absorption  scrubbing  and 
incineration.  Absorption  scrubbing 
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would  not  be  a  viable  option  because  it 
would  not  be  technically  feasible  to 
control  the  type  of  solvent  used  using 
common  scrubbing  techniques. 
Incineration  of  the  VOC  emissions  may 
be  feasible  technologically  but  would  be 
exorbitantly  costly  {an  incremental  cost 
as  high  as  $3,600  per  ton  of  emission 
reduction  when  comparing  incineration 
to  the  currently  used  carbon  adsorption 
system).  There  are  no  other  systems  of 
emission  control  suitable  for  this 
process;  therefore,  reaction-spun 
spandex  production  facilities  would  not 
be  subject  to  the  proposed  standards. 
Reaction  spinning  facilities,  will. 
however,  again  be  considered  for 
coverage  during  the  4-year  review  of  the 
standards. 

Facilities  that  produce  spandex  usiag 
the  dry  spinning  process  would  be 
covered  by  the  standards.  The  only  dry- 
spun  spandex  plant  known  in  the  United 
States  is  operated  by  Du  Pont.  Data 
obtained  from  this  plant  indicate  that  it 
is  currenUy  using  the  best  demonstrated 
control  technology  upon  which  the 
standards  are  based  and  is  achieving 
the  proposed  emission  limit  for 
nonac>Tlic  fiber  production  faciltites.  17 
kg  per  Mg  solvent  feed.  Therefore,  there 
would  be  no  adverse  impacts  on  new 
facilities  subject  to  the  standard  if  they 
employ  the  same  emission  controls  as 
Du  Ponfs  existing  plant.  New  spandex 
facilities  are  expected  to  be  built  in  the 
near  future  and  other  producers  besides 
Du  Pont  could  enter  the  market.  To 
ensure  that  the  best  system  of  cont/ol 
could  be  used  at  all  new  facilities,  dry- 
spun  spandex  would  be  covered  by  the 
proposed  standards. 

The  manufacturing  processes  as  well 
as  the  pollutants  involved  in  viscose 
rayon  production  [a  wet/reaction 
spinning)  are  quite  different  from  those 
of  the  other  fiber  types.  Rayon 
manufacture  by  the  viscose  process  is  a 
significant  source  of  carbon  disulfide 
and  hydrogen  sulfide  emissions. 
However,  EPA  was  unable  to  identify 
control  technology  that  would  result  in 
emission  reductions  beyond  existing 
control  levels.  Furthermore,  industry 
sources  report  that  the  high  capital, 
labor,  maintenance,  and  energy 
intensive  characteristics  of  the  viscose 
rayon  process  will  in  all  likelihood 
prohibit  further  expansion  of  viscose 
rayon  capacity.  Also,  new  nonviscose 
processes  are  currently  in  the 
developmental  stages.  These  new 
processes  under  development  do  not 
require  the  use  of  sulfur-containing 
compounds.  It  appears  that  the  rayon 
industry  will  not  increase  capacity  until 
and  unless  this  nonviscose  process  can 
be  implemented.  These  facts  have  led  to 


the  exclusion  of  viscose  rayon  processes 
from  the  source  category  subject  to  the 
proposed  standards.  Emissions 
generated  during  manufacture  of  rayon 
by  the  viscose  process  may  be 
considered  for  regulation  under  a 
separate  standard. 

Facilities  that  produce  less  than  500 
Mg  (551  tons)  of  fiber  per  year  would  be 
exempt  from  the  standards.  This  is 
intended  to  exempt  research  and 
development  facilities  and  specialty 
fiber  producers  that  operate  on  an 
intermittent  basis  and  manufacture 
small  quantities  of  fiber.  These  facilities 
comprise  less  than  0.3  percent  of  the 
total  U.S.  synthetic  fiber  capacity,  and 
emission  from  these  facilities  are 
correspondingly  negligible. 

This  exemption  is  appiopriate  since 
the  cost  of  recovery  of  all  possible 
experimental  solvents  used  at  a  given 
research  and  development  facility 
would  be  disproportionately  high,  when 
co.mpared  to  the  small  reduction  in  VOC 
emissions.  A  solvent  recovery  system 
for  one  type  solvent  may  be  ineffective 
or  unsuited  for  recovery  of  a  different 
solvent.  Therefore,  recovery  of  all 
possible  solvents  may  require  redesign 
and  rebuilding  of  the  recovery  system 
each  time  a  different  solvent  is 
introduced.  Some  specialty  fiber  types 
are  also  produced  in  small  quantities  on 
an  intermittent  basis,  and  operation  of  a 
recovery  system  would  be 
disproportionately  costly,  when 
compared  to  the  small  reduction  in  VOC 
emissions. 

Selection  of  Pollutant 

The  wet  and  dry  organic  solvent 
spinning  processes  require  the  use  of 
large  amounts  of  solvents  such  as 
dimethylformamide,  dimethylacetamide. 
acetone,  diemthyl  sulfone, 
succinonitrile.  etc.  For  each  unit  mass  of 
fiber  produced,  a  unit  of  polymer  is 
dissolved  in  about  2  to  3  units  of  solvent. 
A  plan!  producing  about  100  million  kg 
of  fiber  annually,  for  instance,  would 
therefore  use  about  200  to  300  million  kg 
of  solvent.  Because  of  the  large  amounts 
of  solvent  used,  the  economics  of  the 
industry  require  that  the  solvent  used  in 
dissolving  or  spinning  of  the  fiber  be 
recovered  for  reuse.  Typically,  94  to  97 
percent  of  the  solvent  used  at  existing 
plants  is  captured  and  recovered 
directly  from  the  spinning  cells  or 
cabinets,  where  there  is  almost  total 
containment.  The  only  efficiency- 
limiting  factors  at  spinning  are  the 
degree  of  transfer  to  the  control  device 
(ducting),  and  the  efficiency  of  the 
control  device  itself,  including 
subsequent  distillation  and  condensing, 
A  large  portion  of  the  remaining  solvent 
used  in  the  solvent  spinning  process  is 


emitted  as  VOC  from  pre-  and  post- 
spinning  process  steps.  Although  this 
may  seem  small  on  a  percentage  basis,  3 
to  6  percent,  the  absolute  amounts  of 
solvent  VOC  eniissions  are  quite  large. 
As  previously  noted,  a  typical  dry 
spinning  fibers  plant  with  a  production 
of  25  million  kg  of  fiber  per  year  would 
emit  anywhere  from  1  million  to  3 
million  kg  (1,000  to  3,000  tons)  per  year 
of  VOC's  at  existing  control  levels. 

Volatile  organic  compounds  (VOC) 
are  precursors  to  the  formation  of  ozone 
and  other  oxidants.  Photochemical 
oxidants  result  in  a  variety  of  adverse 
impacts  on  health  and  welfare,  including 
impaired  respiratory  function,  eye 
irritation,  necrosis  of  plant  tissue,  and 
deterioration  of  selected  synthetic 
materials,  such  as  rubber.  Further 
information  on  these  effects  can  be 
found  in  the  EPA  document  entiUed  "Air 
Quality  Criteria  for  Ozone  and  Other 
Photochemical  Oxidants"  (EPA-600/8- 
78-004). 

Study  of  the  industry  has  also 
revealed  that  polymer  particulates  are 
emitted  from  storage  and  mixing  areas, 
but  only  intermittently  and  in  relatively 
small  amounts;  oils  in  the  form  of 
aerosols  are  also  emitted  at  some 
texturizing  steps.  These  emissions  are 
an  order  of  magnitude  smaller  than  the 
solvent  VOC  emissions.  The  cost  of 
controlling  this  small  amount  of 
particulate  using  demomstrated 
technology  would  be  unreasonable. 
Therefore,  the  only  pollutant  to  be 
regulated  by  the  proposed  standards  is 
VOC. 

Selection  of  the  Affected  Facility 

The  choice  of  the  affected  facility  for 
this  standard  is  based  on  the  Agency's 
interpretation  of  section  111  of  the  Act 
and  judicial  construction  of  its 
meaning.'  Under  section  111.  the  NSPS 
must  apply  to  "new  sources;"  "source" 
is  defined  as  "any  building,  structure, 
facility,  or  installation  which  emits  or 
may  emit  any  air  pollutant"  (Section 
111(a)(3).  Most  industrial  plants, 
however,  consist  of  numerous  pieces  or 
groups  of  equipment  that  emit  air 
pollutants,  and  that  might  be  viewed  as 
"sources."  EPA.  therefore,  uses  the  term 
"affected  facility"  to  designate  the 
equipment  within  a  particular  kind  of 
plant  that  is  chosen  as  the  "source" 
covered  by  a  given  standard. 

In  choosing  the  affected  facility,  EPA 
must  decide  which  pieces  or  groups  of 
equipment  are  the  appropriate  units  for 
separate  emission  standards  in  the 
particular  industrial  context  involved. 


'  The  most  important  case  is  ASARCO  vs  EPA. 
578  F  2d  319  CD.C.  Cir.  1978). 
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The  Agency  must  do  this  by  examining 
the  situation  in  light  of  the  terms  and 
purpose  of  Section  111.  One  major 
consideration  in  this  examination  is  that 
the  use  of  a  narrower  definition  may 
result  in  bringing  replacement 
equipment  under  the  NSPS  sooner,  if,  for 
example,  an  entire  plant  were 
designated  as  the  affected  facility,  no 
part  of  the  plant  would  be  covered  by 
the  standard  unless  the  plant  as  a  whole 
is  "modified"  or  "reconstructed."  (The 
plant  as  a  whole  could  be  considered 
modified  only  if  a  physical  change  to 
one  or  more  units  of  equipment  in  the 
plant  resulted  in  an  increase  in  the 
aggregate  emissions  from  the  entire 
plant.  Similarly,  the  plant  as  a  whole 
could  be  reconstructed  only  if 
replacements  were  made  to  the  extent 
that  their  cost  exceeded  50  percent  of 
the  cost  of  a  whole  new  plant.) 

If,  on  the  other  hand,  each  piece  of 
equipment  is  designated  as  the  affected 
facility,  then  as  each  piece  is  replaced, 
the  replacement  piece  would  be  a  new 
source  subject  to  the  standard.  Since  the 
purpose  of  Section  111  is  to  minimize 
emissions  by  the  application  of  the  best 
system  of  continuous  air  pollution 
control  that  the  Administrator 
determines  has  been  adequately 
demonstrated  (considering  cost,  other 
health  and  environmental  effects,  and 
energy  requirements),  there  is  a 
presumption  that  a  narrower 
designation  of  the  affected  facility  is 
proper.  This  ensures  that  new  emission 
sources  within  plants  will  be  brought 
under  the  coverage  of  the  standards  as 
they  are  installed.  This  presumption  can 
be  overcome,  however,  if  the  Agency 
concludes  that  the  relevant  statutory 
factors  (technical  feasibility,  cost, 
energy,  and  other  environmental 
impacts]  point  to  a  broader  definition. 
The  relevance  of  these  factors  is 
discussed  below. 

There  were  four  alternatives 
considered  for  the  affected  facility:  (1) 
Each  indi'.'iuual  pr(]cess  point  (such  as 
filtering,  spinning,  washing,  drying) 
along  a  f'l'Or  production  line;  (2)  each 
line  prodiicing  a  single  type  of  fiber:  (3) 
each  group  of  lines  with  a  common 
spinning  solution  preparation  area  or 
solvent  recovery  system:  and  (4)  the 
entire  plant. 

The  first  alternative  of  designating 
each  individual  process  point  in  a  line 
as  an  affected  facility  would  not  be 
feasible  for  both  technical  and  cost 
reasons.  Since  VOC  emissions  from  the 
various  points  are  normally  combined 
and  ducted  to  a  single  emission  control 
device  and  solvent  recovery  system  or 
to  the  atmosphere,  it  would  be 
impossible  to  determine,  through 


measm'ement  of  gaseous  emissions, 
controlled  emission  rates  from  each 
point  unless  a  separate  control  device 
were  installed  for  each  point.  This 
means  of  emission  control  would  be 
technically  impractical  and  exorbitantly 
costly.  Furthermore,  the  numerous  VOC 
emission  points  along  a  production  line 
(many  of  which  are  fugitive)  would 
cause  the  cost  for  testing  separate 
emission  points  to  be  very  high. 
Determining  emission  rates  through 
material  balance  would  not  be  possible 
either.  The  solvent  is  introduced  into  the 
process  line  at  the  beginning  solution 
preparation  step  and  can  be  measured 
at  that  point.  From  there,  however,  there 
is  no  practical  way  to  determine  how 
much  solvent  passes  into  or  from  any 
process  step.  In  addition,  the  number 
and  arrangement  of  process  steps 
involved  in  synthetic  fiber  production 
vary  from  one  type  of  fiber  to  another 
and  from  one  plant  to  another,  even 
those  producing  the  same  type  of  fiber. 
Correspondingly,  emission  rates  for  a 
specific  piece  of  equipment  could  vary. 
depending  on  the  type  of  fiber  being 
produced  or  the  type  of  process  being 
used.  For  example,  a  dryer  at  a  wet-spun 
acrylic  fiber  plant  would  have  a 
different  emission  rate  from  a  dryer  at  a 
dry-spun  acrylic  fiber  plant  or  acetate 
fiber  plant.  Therefore,  selecting  each 
process  point  as  an  affected  facility  with 
separate  emission  limits  for  each 
category  of  process  points  is  not 
technically  or  administratively 
practicable. 

The  second  alternative,  designating 
each  line  producing  a  single  type  of  fiber 
as  an  affected  facility,  would  be  more 
feasible  than  the  first  alternative. 
Emission  rates  within  a  single  plant 
would  not  vary  significantly  from  one 
line  to  another  producing  the  same  type 
of  fiber.  However,  the  process  lines  from 
spinning  solution  preparation  through  to 
packaged  products  are  not  discrete.  For 
example,  a  single  spinning  solution 
preparation  area  may  supply  several 
spinning  machines,  which  in  turn  may 
feed  spun  fiber  to  one  or  two  dryers.  In 
other  words,  the  equipment  in  the 
several  process  lines  are  integrated,  and 
for  technical  and  economic  reasons  each 
plant's  particular  combination  of 
equipment  is  unique.  Existing  plants 
also  typically  group  several  lines  to 
share  a  common  solvent  recovery 
system  and  solution  preparation  area. 
These  typical  industry  practices  are 
expected  to  be  incorporated  into  any 
new  plants  built  in  the  future.  With  such 
an  arrangement,  it  would  be  impossible 
to  determine  emission  rates  for  each  line 
in  a  group.  Therefore,  the  second 
alternative  of  designating  each  line  as 


an  affected  facility  has  not  been 
selected. 

The  third  alternative  of  designatmg 
each  group  of  lines  with  a  common 
solution  preparation  area  or  solvent 
recovery  system  as  an  affected  facility 
represents  the  smallest  unit  from  which 
emissions  can  be  determined 
reasonably,  from  both  a  technical  and 
cost  standpoint.  VOC  emission  control 
could  be  determined  by  measuring  the 
amount  of  solvent  introduced  into  the 
solution  preparation  area  (or  areas)  and 
the  amount  returned  from  the  solvent 
recovery  system  (or  systems)  serving  the 
group  of  lines.  This  alternative  would 
accommodate  the  high  degree  of 
integration  within  both  the  production 
stages  and  emission  control  systems  and 
would  avoid  the  technical  difficulties  of 
selecting  and  enforcing  numerical 
emission  limits  for  individual  process 
steps  or  lines.  Each  line  with  its  own 
solution  preparation  area  but  shanng  a 
common  recovery  s\  stem  with  other 
lines  was  not  considered  for  designation 
as  a  separate  affected  facility.  In  order 
to  determine  emissions  from  such  an 
affected  facility,  it  would  be  necessary 
to  shut  down  all  lines  except  the  line 
being  tested  for  the  period  of  the 
performance  test,  an  unreasonable  and 
economically  burdensome  length  of 
time.  Therefore,  the  proposed  standards 
designate  the  affected  facility  as  each 
"solvent  spun  synthetic  fiber  process." 
which  is  defined  as  the  total  of  all 
equipment  having  either  a  spinning 
solution  preparation  system  or  a  solvent 
recovery  system  in  common  and  that  is 
used  to  manufacture  one  or  more  types 
of  synthetic  fiber.  It  includes  solution 
preparation,  spinning,  fiber  processing, 
and  solvent  recovery.  Each  solvent  spun 
synthetic  fiber  line  with  its  own 
spinning  solution  preparation  system 
and  its  own  solvent  recovery  system 
would  be  considered  a  separate  affected 
facility. 

Polymer  production  areas  are  not 
considered  part  of  the  affected  facility. 
Emissions  tliat  result  from  the 
manufacture  of  various  polymers  used  to 
make  fibers  are  being  considered  for  a 
separate  new  source  performance 
standard. 

The  fourth  alternative,  the  entire 
plant,  was  considered  in  case  if  was 
necessary  to  go  beyond  a  more  narrow 
designation  for  technical,  cost,  or  other 
reasons.  Since  the  third  altemati\e 
would  not  impose  unreasonable  adverse 
impacts  on  synthetic  fiber 
manufacturers,  designation  of  the  entire 
plant  as  the  affected  facility  is  not 
considered  necessary  or  desirable. 


52936 


Federal  Register  /  Vol.  47,  No.  226  /  Tuesday,  November  23,  1962  /  Proposed  Rules 


Selection  af  Basis  of  the  Proposed 
Standards 

Sectian  111  of  the  Clean  Air  Act,  aj 
amended,  raquirei  diat  standards  of 
perfonnance  reflect  die  degree  of 
eraisstoo  control  achievable  through 
applicatiao  of  the  best  technoiogical 
system  of  continuous  emission  reduction 
which  (takoig  into  consideration  the  cost 
of  achieving  such  emiasion  reduction, 
and  any  oonair  quality  health  and 
environmental  impact,  and  energy 
requirements)  has  been  adequately 
demonstrated. 

Control  Options.  All  present-day, 
solvent-spun  fiber  producers  have  an 
economic  incentive  to  recover 
increasingly  valuable  process  solvent. 
Typically,  solvent  is  present  in  the 
greatest  amounts  in  the  gas  and  liquid 
streams  into  which  polymer  solutions  or 
prepolymers  are  extruded.  Therefore. 
recovery  is  moat  efficient  and 
economical  from  these  sources  that 
produce  the  highest  concentrations  of 
solvent.  This  is  referred  to  as  the 
primary  recovery  system.  Presently, 
domestic  synthetic  fiber  manufacturing 
processes  recover  (using  the  primary 
recovery  system)  between  94  and  97-»- 
percent  of  the  total  solvent  introduced 
into  the  manufacturing  process.  This 
efficiency  results  from  total  capture  of 
solvent  vapor  from  the  spin  cell  or 
cabinet  and  transfer  to  control  devices, 
distillation  equipment,  and  condensers. 
Currently  used  recovery  devices  include 
scrubbers,  absorption  columns, 
condensers,  and  carbon  adsorbers.  The 
degree  of  solvent  recovery  achieved  is 
dependent  upon  the  aumber  of  process 
steps  served  by  solvent  vapor  capture 
devices,  the  efficiency  of  each  solvent 
vapor  capture  device,  and  the  efficiency 
of  the  solvent  recovery  equipment 

TTie  majority  of  VOC  emissions  not 
presently  recovered  by  companies 
originate  from  process  steps  that  are  not 
serviced  by  the  primary  recovery 
system.  Examples  are  the  pre-spinning 
(solution  mixing  and  filtering),  post- 
spinning  (washing,  drawing,  crimping. 
heat  setting,  and  drying),  and  solvent 
recovery  operations.  If  solvent  capture 
and  recovery  schemes  are  extended  to 
these  processes,  additional  VOC 
emission  control  is  possible.  The  degree 
of  additional  emission  control  will 
depend  on  the  number  of  process  points 
served  by  the  capture  and  recovery 
system,  and  the  system's  efficiency. 

VOC  e^nissions  captured  at  various 
emission  points  are  ducted  to  a  control 
device  where  the  solvent  is  separated 
from  the  air  stream  and  then  sent  to  a 
purification  system  to  remove 
contaminants  from  the  solvent.  Control 
devices,  such  as  condensers,  carbon 


adsorbers,  scrubbers,  and  distillation 
columns,  are  used  extensively  in  the 
industry.  Efficiencies  of  98  to  99  percent 
are  common  with  this  type  of  equipment 
One  notable  exception  is  carbon 
adsorbers  that  treat  VOC  emissions 
from  cellulose  filter  tow  dryers.  Due  to 
the  high  moisture  content  and  residual 
oils  in  the  gas  stream  from  these  dryers, 
the  carbon  adsorbers  currently  used  by 
filter  tow  producers  are  only  about  92 
percent  efficient  Another  exception  is  a 
carbon  adsorber  treating  a  mixture  of 
two  solvents  at  a  cellulose  triacetate 
yam  plant  and  that  is  achieving  only 
about  95  percent  efficiency.  This 
situation  at  this  plant  is  considered 
unique.  No  other  fiber  plants  were  found 
that  mix  two  or  more  solvents  in  fiber 
manufacture  or  solvent  recovery.  This 
technique  should,  therefore,  be 
considered  limited  to  cellulose  triacetate 
filament  yarn  plants. 

The  most  significant  variable  affecting 
the  overall  level  of  solvent  recovery 
(dod  emission  reduction],  however,  is 
not  a  function  of  the  control  device,  but 
rather  the  degree  of  capture  of  the 
solvent  vapors. 

The  most  effective  VOC  emission 
capture  system  observed  in  the  industry 
is  used  at  an  acrylic  fiber  production 
facility.  A  large  portion  of  the  solvent 
vapor  generated  during  the  manufactxire 
of  fiber  is  captured  by  enclosures  that 
encase  entire  segments  of  the  process 
line.  These  enclosures  were  originally 
designed  and  constructed  with  two 
objectives;  (1)  To  minimize  diffusion  of 
solvent  vapor  into  the  room  ventilation 
air  in  order  to  reduce  worker  exposure, 
and  (2)  to  minimize  the  capture  and 
unnecessary  treatment  of 
uncontaminated  room  air.  By  enclosing 
process  points  where  fugitive  solvent 
emissions  are  typically  uncontrolled,  an 
increase  in  overall  efficiency  of  solvent 
recovery  is  accomplished.  Enclosures 
reduce  the  volume  of  dilution  air 
required  to  contain  the  solvent  vapor  for 
transport  from  the  workplace.  Different 
types  of  enclosures  are  used  at  different 
process  stages.  At  the  filtering  stage, 
enclosures  may  consist  of  hoods  and 
movable  or  flexible  curtains  that 
surround  the  filter  press  and  extend  to 
the  floor.  At  spinning,  enclosures  may 
be  glass  screens,  with  self-closing  doors 
for  worker  access.  At  those  points 
where  fiber  is  continuously  transported 
from  one  process  step  to  another,  the 
fiber  bundle  may  be  transported  within 
metal  or  glass  ducting.  Examination  of 
solvent  use  and  emission  data  greater 
than  90  percent  overall  efficiency  in 
capturing  VOC  emissions  at  each  of  the 
process  points  to  which  they  may  be 
applied. 


Enclosures  are  currently  in  use 
domestically  at  one  acrylic  and  one 
acryhc/modacrytic  fiber  production 
plant  This  capture  technology  is 
adequately  demonstrated  for  both 
acrylic  and  modacrylic  fiber  production 
faciUties.  Enclosures  are  irat  being  used 
at  cellulose  acetate  filter  tow  plants  in 
the  United  States.  Filter  tow  producers 
have  not  yet  found  it  profitable  to 
enclose  pre-  and  post-spinning  portions 
of  the  manufacturing  process.  Also,  the 
threshold  limit  value  (TLV)  as  set  by  the 
Occupational  Safety  and  Health 
Administration  for  worker  exposure  to 
acetone,  the  solvent  used  in  production 
of  filter  tow,  is  1,000  ppm,  a  level  easily 
achieved  through  room  ventilation. 
Therefore,  there  has  been  httle  incentive 
for  filter  tow  producers  to  capture  and 
recover  acetone  from  pre-  and  post- 
spinning  steps  of  the  process.  One 
producer,  however,  is  operating 
enclosures  on  a  pilot  plant  to  determine 
their  feasibility.  In  addition,  a  Japanese 
filter  tow  producer  has  been  using 
enclosures  successfully  since  1980  and 
reports  an  overall  recovery  efficiency  of 
over  80  percent  with  no  operational  or 
safety  problems.  Enclosure  technology  is 
also  currendy  applied  at  viscose  rayon 
fiber  plants.  The  application  of 
enclosure  technology  to  a  fiber 
production  process  is  more  a  function  of 
the  physical  characteristics  (or  layout) 
of  the  production  train  rather  than  the 
individual  process  parameters  (dryer 
temperature,  solvent/polymer  ratio,  etc.) 
that  might  differentiate  one  production 
technique  from  another.  The  basic 
similarities  of  all  fiber  spinning  and  pre- 
and  post-spinning  steps  clearly  allows 
application  of  enclosure  technology  to 
all  fiber  production  processes,  with  the 
exception  of  cellulose  acetate  filament 
yam  manufacture.  Based  on  this 
information  and  the  successful  use  of 
enclosures  on  a  variety  of  fiber 
production  facifities,  EPA  has  concluded 
that  enclosures  as  VOC  emission 
capture  devices  are  a  demonstrated 
technology  that  can  be  broadly  applied 
to  all  solvent-spun  synthetic  fiber 
production  facilities. 

When  enclosures  are  applied  to  those 
process  stages  that  typically  emit  the 
largest  amounts  of  solvent  vapor  (e.g., 
spin  cell  exits  or  fiber  dryers),  emission 
reductions  from  31  to  47  percent  below 
baseline  are  achieved  at  individual 
plants.  (Baseline  refers  to  those 
emission  levels  that  would  occur  in  the 
absence  of  new  source  performance 
standards.)  Furthermore,  the  same 
techniques  can  be  extended  to  even 
more  processing  points  (e.g.,  washing, 
drawing,' crimping,  etc.)  for  an  even 
greater  reduction  in  VOC  emissions,  A 
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60  to  76  percent  reduction  beyond  the 
baseline  emission  rate  could  be 
achieved  at  individual  plants  by 
installing  enclosure  systems  at  these 
additional  process  points.  Based  on 
demonstrated  experience  of  companies 
using  enclosures,  it  is  EPA's  judgment 
that  this  type  of  capture  system  will  not 
interfere  with  the  normal  processing  of 
the  formed  fiber  (i.e.,  would  not  present 
any  operational  or  safety  problems)  for 
all  fiber  processes  except  acetate 
filament  yam,  which  is  discussed  below. 
Because  of  concern  expressed  by 
several  fiber  producers  during 
development  of  the  proposed  standards, 
EPA  emphasizes  that  its  conclusions 
regarding  the  appropriateness  of 
enclosure  technology  apply  only  to  new 
or  reconstructed  facilities.  Requiring 
enclosures  on  pre-  and  post-spinning 
operations  at  existing  facilities  not 
undergoing  reconstruction  could  result 
in  significant  retrofit  problems  due  to 
plant  layout  and  space  limitations.  A 
new  or  reconstructed  facility,  on  the 
other  hand,  could  be  designed  to 
accommodate  enclosures.  (Modified 
facilities  would  be  exempted  from  the 
proposed  standards  as  discussed  in  the 
section  entitled  "Modification/ 
Reconstruction  Considerations.") 

Enclosures  as  a  means  of  VOC 
emission  capture  may  not  be  feasible  for 
processing  cellulose  acetate  filament 
yam,  or  any  other  filament  yam  fiber 
because  enclosures  on  post-spinning 
processing  points  cannot  be  easily  used. 
The  production  process  from  the  spin 
cell  exit  onward  is  unique  and  can 
almost  be  considered  a  batch  operation. 
Filaments  emerging  from  the  spiiming 
cell  are  manually  brought  together  and 
immediately  wound  on  bobbins.  The 
bobbins  are  removed  from  the  base  of 
the  spin  cell  when  full.  Due  to  the  high 
take-up  rates,  bobbins  are  changed 
numerous  times  during  the  work  day. 
There  are  no  continuous  processing 
stages,  and  the  fiber  is  only  rewound, 
twisted,  or  wound  on  beams.  This  need 
for  direct  and  much  more  frequent 
worker  access  than  for  the  other  fiber 
types  renders  the  use  of  spin  cell 
enclosures  infeasible  for  cellulose 
acetate  filament  yam  production. 

Therefore,  a  different  approach  that 
has  the  potential  of  reducing  emissions 
to  similar  levels  is  appropriate  for 
filament  yam  processing.  This  system 
uses  an  air  management  scheme  in 
which  ventilation  air  for  the  fiber  take- 
up  room  is  drawn  from  the  solution 
preparation  and  fiber  processing 
(twisting  and  beaming]  areas.  A  fraction 
of  this  room  air  is  then  drawn  into  the 
spin  cell,  where  it  acts  as  the 
evaporation  gas,  and  is  subsequently 


sent  to  the  solvent  recovery  system. 
Another  fraction  of  the  take-up  room  air 
is  used  to  dilute  the  high  concentration 
vapor  sent  to  solvent  recovery.  The 
overall  level  of  control  is  dependent 
upon  the  amount  of  take-up  room  air 
sent  directly  to  the  control  device; 
consequently,  it  is  possible  to  achieve 
emission  reductions  similar  to  those 
obtained  with  enclosures  by  optimizing 
the  volume  of  room  air  treated  (55  to  72 
percent,  depending  on  the  amount  of 
room  air  treated).  The  technological 
limits  of  this  control  method  are  fixed  by 
the  mass  of  solvent  being  evaporated 
into  the  room  air,  the  total  volume  of 
room  air,  and  the  mass  or  volume  of 
solvent  in  room  air  lost  as  fugitives  from 
the  building.  This  technology  is  feasible 
only  when  certain  solvents  with 
relatively  high  TLV  are  used.  Acetone, 
for  example,  has  a  TLV  of  1,000  ppm. 
The  TLV  must  be  high  enough  so  the 
vapor  concentration  in  the  fiber  take-up 
room  can  be  allowed  to  increase  to  a 
level  which  can  be  economically 
treated. 

During  the  development  of  the 
proposed  standards,  it  was  determined 
that  within  the  acrylic  fibers  segment  of 
the  industry  there  are  manufacturing 
processes  that  do  not  involve  the  use  of 
an  organic  solvent.  Although  a  viable 
control  option  for  some  plants,  this 
inorganic  solvent  production  process 
was  found  to  be  not  appHcable  to  the 
entire  fibers  industry.  According  to 
experts,  acrylic  fibers  manufactured 
using  a  solvent-spinning  process  cannot 
be  reproduced  exactly  using  inorganic 
processes.  Therefore,  the  inorganic 
processes  cannot  be  considered  as 
alternatives  to  producing  those  acrj'lic 
fibers  now  manufactured  using  solvent- 
spinning  techniques.  There  were  also 
other  reasons  for  eliminating  its 
consideration  as  a  control  option  for  the 
proposed  standards.  While  the  inorganic 
process  would  result  in  an  almost 
complete  elimination  of  solvent  VOC 
emissions,  it  would  also  generate  a 
significant  water  pollution  problem. 
Further,  the  inorganic  solvent  process 
(or  portions  of  the  process)  is  under 
patent,  and  a  number  of  complex  legal 
and  economic  issues  could  be  raised  if 
the  proposed  standards  effectively 
forced  a  company  to  use  a  specific 
process  that  may  be  owned  and 
protected  by  a  competitor.  The  mutual 
competitive  positions  of  the  several 
acrylic  fiber  producers  would  be 
substantially  altered,  and  their 
customers  (textile  firms,  carpet 
manufacturers,  etc.]  would  be  forced  to 
alter  their  processes  and  products  to 
accommodate  what  would  in  fact  be 
different  products.  The  acrylic  fibers 


produced  using  the  large  variety  of 
processes  have  certain  specific  but 
different  characteristics  that  are  well 
known  and  expected  by  the  purchasers 
for  quality  control  reasons.  For  these 
reasons,  the  inorganic  solvent  process  is 
not  considered  a  control  option 
available  to  all  segments  of  the 
synthetic  fibers  industry  and  was  not 
used  as  a  basis  for  any  regulatory 
alternative. 

Regulatory  Alternatives.  To  compare 
the  beneficial  environmental  impacts  of 
the  regulatory  alternatives  to  any 
potential  adverse  environmental, 
energy,  or  economic  impacts,  EPA  has 
selected  a  5-year  period  for  analysis. 
Generally,  this  is  the  analysis  period 
used  for  all  new  source  performance 
standards.  Since  5-year  projections  tend 
to  reflect  current  economic  conditions, 
estimated  growth  rates  for  an  industry 
can  change  significantly  depending  on 
the  beginning  and  ending  dates  for  the  5- 
year  period  selected.  Because  of  the 
uncertainty  associated  with  growth 
projections,  a  range  of  growth  rates  was 
used  to  analyze  the  industry-wide 
impacts  of  the  regulatory  alternatives. 
The  worst  case  costs  and  benefits 
arising  from  the  highest  estimates  of 
growth  projections  for  the  industry  are 
presented.  Thus,  impacts  may  be  Ipss 
than  those  presented  if  actual  growth 
rates  are  less  then  estimated. 

In  order  to  identify  possible  regulatory 
alternatives  and  analyze  their  impacts 
on  the  synthetic  fibers  industry,  it  was 
necessary  to  describe  the  types  of  plants 
that  would  be  affected  by  this  standard. 
No  single  model  plant  could  adequately 
characterize  all  organic  solvent  spinning 
processes  within  the  synthetic  fibers 
industry,  since  each  process  is 
somewhat  unique  from  a  technical 
standpoint.  Parameters  such  as  fiber 
production  rates,  processing  sequences, 
and  polymer  to  solvent  ratios  vary  from 
one  type  of  fiber  to  another  and  often 
between  plants  producing  the  same 
fiber.  Accordingly,  five  model  plants 
were  developed  to  represent  all 
commonly  occiuring  conditions, 
including  those  that  would  characterize 
worst  case  conditions,  covering  the 
range  of  different  spirming  operations 
The  models  represent  typical 
manufacturing  processes  and  not 
individual  fiber  plants.  In  order  to 
provide  a  basis  for  economic  analysis, 
however,  a  fiber  type  and  it  spinning 
solvent  were  assigned  to  each  model 
plant.  The  model  plants  represent  wet- 
spun  acrylic  (Model  Plant  1),  dry-spun 
acrylic  (Model  Plant  2).  dry-spun 
modacrylic  (Model  Plant  3),  dry-spun 
acetate  filter  tow  (Model  Plant  4),  and 
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dry-spun  acetate  filament  and  staple 
(Model  Plant  5). 

For  all  the  regnlatory  alternatives  for 
Model  Plants  1  through  4.  emission  rates 
are  based  on  capture  devices  that  are  90 
percent  efficient  on  process  stages  other 
than  drying  (where  100  percent  of  vapor 
is  ducted  to  the  control  devices),  and 
control  devices  such  as  carbon 
adsorbers,  scrubbers,  and  condensers 
that  are  assumed  to  be  98  percent 
efficient  The  only  exception  it  for 
cellulose  acetate  filter  tow  dryer 
emissions,  for  which -carbon  adsorption 
is  only  92  percent  efficienL  However, 
because  diyer  emissimis  are  controlled 
under  baseline  conditions,  this  lower 
efficiency  does  not  affect  the 
assumption  of  96  percent  efficiency  for 
odier  applications,  and  the  resulting 
emission  limits.  The  difierences  among 
altamativas  result  from  the  captiaa  of 
emissioas  from  an  increasiacfluaiber  of 
eaiission  points  in  tha  process  saqsence. 
The  exact  emission  points  controlled 
depend  on  the  specific  fiber  production 
piooeas.  Tha  regulatory  alternatives  for 
Model  Plant  5  are  based  on  varying  the 
volume  of  Sba  take-up  room  air  treated 
by  the  owtrol  device.  The  control  device 
(carbon  adsorber)  is  assomad  to  be  95 
peccant  efficient 

Raviaw  of  tha  perfonnasca  of 
emisaioa  control  techniques  in  the 
industry  led  to  the  identification  of  three 
regulatory  alternatives  that  represent 
three  distinct  levels  of  cootroL 
Alternative  L  referred  to  aa  baseline, 
r^reaents  the  level  of  control  that 
would  be  expected  at  new  plants  If  no 
NSPS  were  established.  It  Is  Important 
to  note  that  there  are  no  State  or  local 
emission  regulations  that  apply 
spedflcally  to  the  production  of  man- 
made  fibers,  nor  has  EPA  published  a 
control  techniques  guideline  (CTC)  for 
the  industry.  Of  the  eight  States 
containing  fiber  production  facihties, 
most  employ  a  guideline  regulating  VOC 
emissions  that  is  similar  to  California's 
Rule  00.  In  the  absence  of  an  NSPS.  a 
new  plant  would  be  expected  to  control 
VOC  emissions  to  a  greater  extent  than 
required  by  State  regulations  because  of 
the  economic  faicentiTe  for  maximizing 
solvent  recovery,  or  because  of  worker 
exposure  Qaitations. 

Therefore,  the  VOC  emission  levels 
presented  in  Alternative  1  reflect  current 
industry  control  practices  rather  than 
levels  Imposed  by  regulations,  and 
result  from  tne  collection  of 
concentrated  solvent  vapor  from  within 
the  spin  odl  and  ducting  of  the  vapor  to 
a  ■uuober,  condenser,  or  adsuibei  for 
reooveiy  aad  leuse.  In  one  case.  Model 
PUntideeuibliig  cellulose  acetate  fUter 
tow  maanfeetarteg.  emissioas  from  the 


tow  dryer  are  also  captured  and 
controlled. 

Alternatives  n  and  HI  are  based  on 
the  use  of  efficient  capture  (either 
through  physical  enclosure  or  the  use  of 
air  management)  and  control  of  solvent 
vapor  at  process  stages  other  than  from 
within  the  spin  cells,  such  as  solution 
preparation,  blending,  filtering,  fiber 
drawing,  washing,  drying,  lubricating, 
crimping,  heat  setting,  finishing,  or  from 
the  area  at  the  base  of  the  spin  cells  or 
spin  baths  (referred  to  as  spin  cell  exits). 

To  analyze  impacts  of  Regulatory 
Alternatives  n  and  m,  it  was  necessary 
to  make  some  assimiptions  as  to  which 
emission  points  would  be  the  most  cost- 
effective  to  control.  At  an  actual  plant 
however,  control  of  different 
combinations  of  emission  points  than 
those  selected  by  EPA  for  analysis  may 
be  appropriate  although  the  overall 
emission  redtiction  would  be  about  the 
same. 

For  Regulatory  Alternative  II,  VOC 
emissions  from  the  following  additional 
points  are  assumed  to  be  controlled: 
Model  Plant  1 — the  spin  cell  exit 
washing,  and  drawing;  Model  plant  2 — 
the  spin  cell  exit  Model  IHant  3— the 
dryer  Model  Plant  4 — the  spin  cell  exit 
tow  line  up  to  the  crimper,  and  dryer 
and  Model  Plant  5 — air  management 
scheme  In  which  room  ventilation  air 
from  the  fiber  take-up  room  and 
finishing  areas  are  ducted  to  a  control 
device. 

For  Regulatory  Alternative  m.  VOC 
emissions  from  the  following  points,  in 
addition  to  those  listed  for  Alternatives  I 
and  U,  are  assumed  to  be  controlled: 
Model  Plant  1 — crimping,  steam  setting 
and  drying;  Model  IHant  2 — steaming, 
and  drying:  Model  Plant  9 — spin  cell 
exit  drawing,  washing,  crimping,  and 
filtering;  Model  Plant  4 — crimping 
Model  Plant  S — an  increased  volume  of 
air  vented  to  the  control  device  Instead 
of  to  the  ambient  air.  It  is  not  technically 
feasible  to  capture  some  emissitm 
streams  at  some  facilities  because  these 
streams  are  not  sufficiendy 
concentrated.  Therefore,  these  emission 
points  are  not  oontroUed  under 
Regulatory  Alternatives  0  and  IIL 

The  eeussion  rates  associated  with 
the  three  regulatory  alternatives  were 
calculated  and  compared  aad  are  shown 
in  the  table  below. 

Emission  Rates  fom  Requatorv  Alterna- 
tives Ka  VOC/Mq  Solvent  (Ka  VCK:/Ma 
Polymer) 


Emission  Rates  for  Regulatory  Alterna- 
tives KQ  VOC/MG  Solvent  (Ka  VOC/Mq 
Pol  ymer>— Continued 
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Under  Alternative  I  (baseline), 
emissions  from  fiber  plants  would  range 
from  about  1.8  Gg  per  year  for  a  dry- 
spun  acrylic  plant  to  about  2.6  Gg  per 
year  for  an  acetate  filtration  tow  plant 
By  1987  nationwide  VOC  emissions  from 
new  synthetic  fiber  manufacturing 
plants  woukl  increase  by  as  much  as 
13.7  Gg  per  year  depending  on  the 
projected  growth  rate  for  die  next  5 
years..  Under  Alternative  n,  1987 
nationwide  emissions  would  be  as  much 
as  8.1  Gg  per  year  depending  on  the 
growth  rate  realized  during  the  next  5 
years.  This  represents  an  emission 
reduction  of  up  to  41  percent  below 
Alternative  L  Emissions  from  individual 
fiber  plants  under  Alternative  II  would 
range  from  about  U  Gg  per  year  for  a 
dry-spun  acrylic  plant  to  ab<Hit  1.4  Gg 
per  year  for  an  acetate  filtration  tow 
plant  Under  Alternative  m,  19B7 
nationwide  emissioas  would  be  as  much 
as  5.1  Gg  per  year,  depending  on  the 
growth  rate  realized  during  tiha  next  5 
years.  This  rcpcoaonts  an  emissioa 
reduction  of  up  to  OS  percent  below 
Alternative  L  Emissions  frtim  individual 
fiber  plants  would  range  from  about  OA 
Gg  per  year  for  a  dry-spun  acrylic  plant 
to  about  0.9  Gg  per  year  for  an  acetate 
filtratloa  tow  plant 

Both  Alternatives  II  and  in  involve  the 
use  of  carbon  adsorbers  or  sbsorption 
scrubbers  to  control  VOC  emissions. 
VOC-laden  steam  condensate  form 
carbon  bed  regeneratiaa  and  solvent- 
laden  water  horn  the  absorbers  sre  sent 
to  B  series  of  dlstillatioa  columns  for 
solvent  separatkm;  the  water  fraction  is 
returned  to  the  plant  for  reuse  or  is 
treated  and  (JKscharged.  Insignificant 
amounts  of  water  poUutkm  would  be 
generated  by  the  oonbxil  equipeaent  and 
Alternatives  n  and  III  would  have  iu> 
adverse  impact  on  water  quality.  As 
part  of  the  coatrol  pncesa,  tbe  control 
equipment  required  under  Alternatives 
n  or  m  woaki  ganecata  minimal  solid 
waste,  about  27  Mg  (SO  tons)  el  carbon 
waste  that  is  not  reoavarabte  or 
recycled.  No  faicreaae  la  noiae  levels  is 
anticipated  tmder  either  altamatlva. 

An  increaae  ia  energy  ooosumptiaa 
would  result  from  compUance  with 
eiHier  Altenathre  B  or  OL  The 
inuemental  energr  increase  reqeired  to 
operate  the  addittonai  control 
equipment  at  affected  CadUties  wmdd  b« 
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as  much  as  21  to  70  terajoules  (20  to  66 
billion  Btu]  per  year  at  the  level  of 
Alternative  II.  for  dry-spun  acetate 
filtration  tow  and  dry-spun  acrylic, 
respectively.  The  impact  under 
Alternative  III  would  be  as  much  as  44 
to  127  terajoules  (41  to  119  biUion  Btu) 
per  year  for  acetate  filtration  tow  and 
dry-spun  acrylic  fiber  plants, 
respectively.  Energy  requirements  for 
increased  control  at  all  affected 
facilities  by  1987  under  Alternatives  11 
and  in  would  be  224  and  430  terajoules 
(210  and  403  billion  Btu)  per  year, 
respectively.  The  energy  required  to 
operate  the  additional  control 
equipment  at  a  typical  affected  faciHty 
would  amount  to  about  2  to  3  percent  of 
the  total  energy  (2,700  terajoules  or  2,500 
billion  Btu)  required  to  operate  an  entire 
synthetic  fiber  manufacturing  plant. 

Both  Alternatives  II  and  III  are 
reasonable  from  an  economic 
perspective.  The  capital  costs  of  the 
installed  emission  control  equipment 
necessary  to  meet  Alternatives  II  and 
III,  on  all  affected  synthethic  fiber 
manufacturing  facilities  during  the 
period  of  1982  to  1987,  would  be  as  much 
as  $18.0  million  and  $27.8  miUion, 
respectively.  This  would  be  in  the  range 
of  a  4  to  8  percent  increase  in  cost  for 
new  grass-roots  installations.  Capital 
costs  for  implementing  Alternative  II  at 
individual  plants  expected  to  be  built 
would  be  about  $3.0  million;  capital 
costs  for  implementing  Alternative  III 
would  range  from  $4.2  to  $5.5  million. 
The  annualized  cost  of  operating  this 
additional  equipment  at  all  projected 
affected  facilities  during  1987  would  be 
about  $5.0  milhon  and  $7.4  million  for 
Regulatory  Alternatives  11  and  III. 
respectively.  However,  the  annualized 
costs  would  be  nearly  offset  by  the 
value  of  additional  solvent  recovered. 
$3.8  million  for  Alternative  II  and  $6.2 
million  for  Alternative  III.  The  net 
annualized  cost  to  the  industy  would  be 
$1.2  million  for  both  Alternative  II  and 
Alternative  III  in  1987.  The  increase  in 
net  annualized  costs  to  individual 
solvent  spun  fiber  plants  for  both 
alternatives  would  amount  to  about  $0.2 
million.  The  annualized  costs  are 
considered  reasonable  and  are  not 
expected  to  hinder  expansion  in  the 
organic-solvent-spun  synthetic  fiber 
production  industry. 

Regulatory  Alternative  III  represents 
the  most  effective  demonstrated 
technology  and  does  not  impose 
exorbitant  or  unacceptable  impacts.  A 
significant  reduction  in  VOC  emissions 
would  result;  there  would  be  no 
significant  water  pollution,  solid  waste, 
or  noise  impact;  and  the  energy,  cost, 
and  economic  impact  would  be 


reasonable.  Also,  there  is  no  net 
increase  in  costs  from  Alternative  II  to 
Alternative  IB,  so  the  incremental  cost 
per  ton  of  VCX]  emission  reduction  is 
zero.  Therefore,  Regulatory  Alternative 
III,  representing  up  to  63  percent 
reduction  in  VOC  emissions,  is  selected 
as  the  basis  for  the  proposed  standards. 

Selection  of  Format  of  the  Proposed 
Standards 

A  number  of  formats  for  the  proposed 
standards  were  considered.  The  format 
selected  must  not  only  be  compatible 
with  the  control  options  and  regulatory 
alternatives  selected,  but  should  also 
offer  relative  simplicity  of  enforcement, 
minimal  recordkeeping,  assurance  of 
continuing  compliance,  and  maximum 
process  flexibility  for  the  facility.  The 
formats  evaluated  are  as  follows: 

A  format  that  limits  emissions  per  unit 
of  time  (emission  rate  commonly  used 
regulatory  format  and  is  reasonably 
straightforward  in  concept.  Therefore,  a 
certain  consistency  would  be  achieved 
by  proposing  this  format  However,  the 
complexity  of  the  processes  and  the 
multiplicity  of  potential  VOC  sources 
makes  direct  gas-phase  measurement  of 
emissions  impractical  if  not  impossible. 
The  cost  of  determining  emissions  from 
direct  emission  monitoring  would  be 
extremely  high. 

A  format  based  on  concentration  of 
VOC  in  emission  streams  requires  a 
minimum  of  process  data,  but  this  type 
of  format  is  particularly  unsuited  for  the 
synthetic  fiber  industry.  Air  flow  rates 
over  and  around  the  various  process 
points  within  a  fiber  manufacturing 
facility  are  variable  and  difficult  to 
measure.  In  some  cases,  flow  rates  and 
VOC  concentrations  from  particular 
processes  within  these  facilities  can 
only  be  measured  by  evaluating  room 
air  around  the  process  due  to  the  large 
number  of  fugitive  VOC  snurceb 
Because  of  these  disadvantaged,  the 
emission  rate  and  the  concentration 
formats  were  not  selected. 

A  format  based  on  solvent  emissions 
per  unit  of  polymer  fiber  product  is 
commonly  used  within  the  fibers 
industry  in  reporting  solvent  use  and 
loss.  An  advantage  of  this  format  is  that 
it  encourages  producers  to  reduce  their 
overall  solvent  use  per  unit  of 
production.  Typically,  producers  have 
an  economic  incentive  to  reduce  the 
solvent-to-polymer  ratio  used  in 
production  of  synthetic  fibers  because  of 
the  savings  reaUzed  in  such  areas  as  the 
cost  of  solvent  recovery  operations. 
Reductions  in  solvent  use  in  effect  also 
reduce  the  overall  potential  to  emit 
VOC's.  However,  a  regulatory  format  of 
this  type  could  result  in  a  plant 
indirectly  revealing  sensitive  production 


process  values.  To  specify  the 
relationship  between  production  and 
solvent  use  would  require  knowledge  nf 
exact  solvent-to-polymer  ratios  for 
enforcement.  These  solvent-to-polymer 
ratios  are  generally  proprietary. 
Therefore,  this  format  was  not  selected. 
A  mass  balance  format  based  on  total 
solvent  emissions  per  unit  of  solvent 
feed  to  the  process  was  also  considered. 
It  appears  to  have  none  of  the 
disadvantages  of  the  other  formats  The 
major  advantage  of  this  format  is  the 
simple  means  of  determining  VOC 
emissions  through  use  of  a  mass 
balance.  Ttie  amount  of  solvent  used 
and  recovered  and  the  amount  of 
solvent  introduced  to  make  up  solvent 
loss  can  be  metered  directly  or 
determined  from  plant  records. 
Knowledge  of  these  values  can  then  he 
used  in  a  simple  calculation  to 
determine  VOC  emissions  by  solvent 
material  balance.  No  knowledge  of 
proprietary  process  information  would 
be  required  for  enforcement,  and 
monitoring  and  recordkeeping  would  be 
simplified.  Consequently,  the  mass 
balance  format  of  "'kg  VOC  emissions 
per  Mg  solvent  feed"  was  selected  as 
the  format  for  expressing  the  standards 
of  performance  for  synthetic  fiber 
production  facilities. 

Selection  of  Numerical  Emission 

Limitations 

The  proposed  standards  would  reduce 
emissions  from  a  variety  of  fiber 
spinning  processes  that  have  a  wide 
range  of  uncontrolled  emission  rates. 
Baseline  emission  rates  range  from 
about  14  kg  to  about  56  kg  per  Mg 
solvent  feed.  Emission  rate  differences 
are  in  large  part  due  to  the  variation 
within  post-spinning  process  stages.  Tor 
example,  in  some  fiber  processes  (such 
as  ac;rylics)  the  washing  stage  extraits 
residual  solvent  from  the  fit)er.  thus 
reducing  the  amount  of  solvent  available 
for  emission  to  the  atmosphere.  Other 
fiber  processes,  such  as  those  for 
cellulose  acetate  and  some  modacrylic 
fibers,  do  not  use  a  wash  step. 
Installation  of  controls  necessary  to 
comply  with  Alternative  IB  (selected  as 
the  basis  for  the  standards)  would  not 
eliminate  the  range  of  emission  rates 
that  are  a  consequence  of  the  basic 
variations  in  each  process.  Rather, 
implementation  of  Alternative  III  on  an 
industry-wide  basis  would  still  result  in 
different  emission  rates  (on  a  unit-of- 
emissions-per-unit-of-solvent-feed  basis) 
for  different  fiber  processes. 

.Application  of  Alternative  ID  control 
technology  to  a  variety  of  processes 
with  a  range  of  uncontrolled  emission 
rates  would  first  lead  to  consideration  of 
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a  unique  numerical  emission  limitation 
for  each  affected  facility  characterized 
by  a  model  plant.  Each  emission  limit 
would  tken  represent  the  lowest 
possible  emission  rate  that  could  be 
achieved  through  application  of  best 
demonstrated  technology  by  all  fiber 
types  that  are  represented  by  a 
particular  model  plant  type.  This 
approach  was  not  used,  however,  for  the 
following  reasons. 

Because  the  application  of  direct  gas- 
phase  measurement  techniques  for 
synthetic  fiber  plants  is  impractical  and 
exorbitantly  expensive,  emission  rates 
must  be  determined  indirectly  via 
solvent  material  balance  of  metered 
solvent-use  profiles.  Some  fiber  plants 
may  normally  manufacture  more  than 
one  fiber  type  simultaneously  using  the 
same  solvent  and  solvent  recovery 
facilities.  For  example,  a  plant  may 
produce  acetate  filament  yam,  acetate 
filtration  tow.  and  modacrylic  fibers. 
These  three  fibers  could  be  produced 
with  the  same  solvent  but  with  three 
different  processes,  which  as  discussed 
above,  would  likely  emit  solvent  vapor 
at  three  different  emission  levels  if  they 
were  controlled  separately.  However,  a 
plant  of  this  type  would  typically  use  a 
common  solvent  recovery  system.  (In 
fact,  separate  recovery  systems  on  each 
line  would  be  impractical  and  quite 
expensive.)  The  solvent  returned  to  the 
process  lines  for  reuse,  as  well  as 
makeup  solvent  introduced  to  replace 
solvent  loss  during  processing,  would 
thus  come  fi'om  a  common  source  of 
supply. 

These  characteristics  make  it 
impossible  to  determine  emissions  from 
each  process  line  independently.  While 
the  amounts  of  recovered  and  makeup 
solvent  could  be  determined  for  the 
combination  of  lines,  emissions  could 
not  be  determined  for  each  line  . 
producing  a  different  fiber  type 
independently,  unless  the  remaining 
production  lines  were  shut  down  for  the 
period  of  a  performance  test.  Because  of 
the  fiuctuation  in  solvent  inventory 
within  the  affected  facility  at  any  given 
point  in  time,  several  weeks  of  test  data 
would  be  necesSary  to  account  for  this 
variability  in  determining  VOC 
emissions.  Shutting  down  production  for 
the  lines  not  being  tested  for  this  length 
of  time  would  constitute  an 
unreasonable  economic  burden. 

An  alternative  approach  would  be  to 
divide  the  industry  so  that  all  affected 
facilities  within  a  given  group  or 
subcategory  are  subject  to  the  same 
emission  limitation.  Therefore, 
determination  of  comphance  by  material 
balance  would  be  possible.  Examination 
of  the  mode}  plant  parameters  and 


emission  rates  achievable  under 
Alternative  III  reveal  that  two  basic 
groupings  may  be  identified  of  fiber 
type:  (1)  Acrylic  fibers,  and  (2)  all  other 
fiber  types.  In  addition  to  e^diibiting 
different  emission  rates  than  other  fiber 
types,  acrylic  fibers  production  facilities 
would  not  typically  combine  widely 
different  process  lines  a  single  affected 
facility.  An  acrylic  production  facility 
may  devote  one  or  more  lines  to  the 
production  of  some  types  of  modacrylic 
fiber,  however,  the  processes  would  be 
basically  the  same,  given  current 
industry  practice,  and  would  have 
similar  VOC  emission  rates.  Data 
obtained  from  an  acrylic  fiber  plant  that 
also  produces  modacrylic  fibers  using 
basically  the  same  processing 
equipment  as  in  acrylic  fiber  production 
indicates  that  plants  producing  both 
acrylic  and  modacrylic  fibers  with  the 
same  affected  facility  would  be  able  to 
achieve  the  emission  level  for  acrylic 
fiber  production  even  while  producing 
the  modacrylic  fibers.  For  these  reasons 
a  separate  emission  limit  was  selected 
for  acrylic  fiber  production  facilities. 

EPA  gathered  process  and  emissions 
data  from  about  20  fiber  producing 
facilities  in  developing  its  technical  data 
base.  EPA  testing  programs  were 
conducted  at  two  acrylic  fiber  plants  in 
order  to  evaluate  uncontrolled  emission 
rates  at  various  process  points  as  well 
as  to  verify  capture  and  control  device 
efficiencies.  Existing  baseline  emission 
rates  were  found  to  range  from  about  14 
kg  to  56  kg  of  VOC  per  Mg  of  solvent 
use.  Based  on  emission  data  gathered  at 
an  acrylic  fiber  plant  operating  with 
what  EPA  considers  the  best  vapor 
capture  system  in  the  industry,  and 
solvent-use  and  recovery  data  provided 
by  that  plant,  a  captiu-e  efficiency  of 
over  90  percent  was  determined  to  be 
achievable  by  enclosures  around 
various  process  emission  points. 
Because  they  are  completely  enclosed,  a 
capture  efficiency  of  100  percent  could 
be  expected  for  dryers.  The  emission 
test  data  combined  with  data  submitted 
from  four  other  plants  also 
demonstrated  that  control  device 
efficiencies  of  98  percent  are  being 
achieved.  Thus,  on  those  points  not 
served  by  primary  recovery  system,  for 
example,  spiiming  solution  preparation, 
washing,  crimping,  drawing,  etc.,  overall 
emission  control  of  88  percent  could  be 
expected  (90  percent  x  98  percent  =  88 
percent),  Since  capture  at  dryers  is 
essentially  total,  overall  emission 
control  and  recovery  efficiency  would 
be  98  percent.  However,  since  94  to  97 
percent  of  the  solvent  used  in  fiber 
production  is  already  recovered  from 
the  spinning  cell  or  cabinet  by-the 


primary  recovery  system,  the 
incrementfd  effect  of  Alternative  III  is  to 
raise  the  overall  recovery  to  near  99 
percent.  Based  on  the  uncontrolled 
emissions  from  the  model  plants,  control 
of  additional  specific  process  steps  in 
the  wet  and  dry  spinning  of  acrylic 
fibers  would  result  in  emission  rates  of  5 
to  8  kg  of  VOC  emissions  per  Mg  of  total 
solvent  feed,  respectively,  on  a  long- 
term  basis.  Control  of  additional  process 
steps  in  the  manufacture  of  all  other 
fiber  types  would  result  in  controlled 
emission  rates  of  14  to  15  kg  VOC 
emissions  per  Mg  total  solvent  feed  on  a 
long-term  basis. 

Emission  rates  under  Alternative  III 
for  acrybc  fiber  production  facilities 
range  from  5  to  8  kg  of  VOC  per  Mg  of 
solvent  used.  To  ensure  that  all  acrylic 
fiber  production  facilities  could  achieve 
the  proposed  standeird,  the  emission 
limit  achievable  under  the  worst  case,  8 
kg  VOC  per  Mg  of  solvent  feed,  was 
selected. 

All  affected  facilities  producing 
nonacrylic  fiber  could  be  controlled  by 
either  of  two  technologies:  installation 
of  capture  and  control  equipment  to 
service  emission  sources  not  controlled 
under  baseline  conditions  or  use  of  plant 
air  management.  Emission  rates  of  14  to 
15  kg  VOC  per  Mg  solvent  feed  can  be 
achieved  by  using  the  enclosure  method. 
As  discussed  under  the  section  entitled, 
"Selection  of  Basis  of  the  Proposed 
Standards,"  plant  air  management  is  the 
only  technically  feasible  means  of 
emission  control  for  some  fiber 
processes,  such  as  cellulose  acetate 
filament  yam  processing.  An  emission 
rate  of  14  kg  VOC  emissions  per  Mg 
solvent  feed  is  achievable  through  the 
use  of  plant  air  management. 

Enforcement  of  individual  emission 
limits  for  different  nonacrylic  fiber 
processes  is  not  possible,  since  an 
affected  facility  may  contain  more  than 
one  fiber  process.  Consequently,  the 
least  stringent  Alternative  III  emission 
rate,  15  kg  of  VOC  per  Mg  of  solvent 
feed,  was  selected  to  ensure  that  any 
affected  facility  in  this  subcategory 
would  technically  be  capable  of  meeting 
the  standard  regardless  of  the  fiber 
being  produced. 

As  discussed  earlier  in  this  section,  it 
is  reasonable  to  expect  that  facilities 
producing  acrylic  fiber  may  also 
produce  some  types  of  modacrylic  fiber, 
using  the  same  type  of  processing  and 
emission  control  equipment  and 
exhibiting  the  same  VOC  emission  rate 
as  they  would  without  the  modacrylic 
fiber.  Normally,  an  acrylic  fiber 
production  fadlity  would  not  likely  be 
used  to  produce  nonacrylic  fiber  other 
than  modacrylic.  Nevertheless,  the 
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proposed  standard  for  acrylic  fiber 
production  facilities  would  apply  to 
facilities  that  produce  both  acrylic  and 
any  type  of  nonacrylic  fiber,  not  just 
modacrylia  The  purpose  of  this  is  to 
avoid  providing  an  incentive  for  a  plant 
owner  to  group  one  or  more  acrylic  fiber 
lines  with  nonacrylic  lines  in  an  affected 
facility  in  order  to  be  subject  to  a  less 
stringent  standard  for  the  acrylic  line 
than  if  it  were  grouped  with  other 
acrylic  lines. 

The  emission  values  (8  kg  for  acrylic 
and  15  kg  for  nonacrylic)  represent  the 
overall  long-term  levels  that  would  be 
achieved  with  the  installation  of  the 
best  system  of  emission  reduction.  No 
allowance  has  been  made  for  normal 
variation  in  emission  levels  or  solvent 
losses.  The  deviation  of  individual 
performance  test  results  from  the  long- 
term  average  will  vary  inversely  with 
the  duration  of  the  test  period.  The 
longer  the  performance  test  period,  the 
less  each  individual  emission 
determination  will  deviate  from  the 
long-term  average  emissions.  For  this 
reason,  selection  of  a  specific  time 
period  for  the  performance  test 
establishes  the  normal  variation  in 
emission  determinations  that  is  to  be 
expected  for  that  performance  test 
period. 

Statistical  analysis  of  monthly 
emission  values  representative  of 
Alternative  III  emission  levels,  which 
were  derived  indirectly  from  data  on 
solvent  measures  from  several  sythetic 
fiber  plants,  indicates  a  significant 
month-to-month  emission  variation.  No 
obvious  temporal  patteren  in  the  data 
was  observed,  nor  could  it  be  concluded 
that  any  of  the  variations  were  the  result 
of  improper  operation  and  maintenance. 
With  a  monthly  performance  test  period, 
an  aUowance  could  be  added  to 
Alternative  III  levels  to  account  for  the 
maximum  monthly  emission  variability. 
However,  the  allowance  would 
necessarily  be  so  large  that  if  a  facility 
were  able  to  reduce  consistently  its 
monthly  emission  variability,  the 
facility's  long-term  emissions  would  be 
permitted  to  exceed  the  long-term  level 
achievable  under  Alternative  III,  while 
at  the  same  time  meeting  the  adjusted 
short-term  limit. 

A  6-montb  rolling  average  (a  rolling 
average  of  the  single  monUdy  averages 
for  6  consecutive  months)  was  also 
evaluated.  Comparing  the  single 
monthly  averages  with  6-month  rolling 
averages  shows  that  the  deviation  from 
the  long-tenn  mean  of  any  6-month 
average  value  is  considerably  less  than 
the  deviation  of  a  single  month  value. 
The  6-month  rolling  average  was 
selected  as  the  performance  test  period 


that  would  limit  emissions  consistent 
with  Alternative  in.  since  it  reduces 
significantly  the  expected  variability 
while  at  the  same  time  allowing  a 
monthly  check  on  emission  levels.  EPAs 
analysis  indicated  that  for  a  6-month 
rolling  average,  a  value  of  2  kg  VOC  per 
Mg  solvent  feed  should  be  added  to  the 
Alternative  III  long-term  emission  levels 
to  compensate  for  normal  variation. 

The  proposed  standards,  therefore, 
would  require  acrylic  fiber  production 
facilities  to  meet  a  limit  of  10  kg  VOC 
(the  sum  of  8  kg  plus  the  2  kg  allowance 
for  variability]  emissions  per  Mg  of 
solvent  feed.  Affected  facilities 
producing  other  fiber  types  would  be 
required  to  meet  a  limit  of  17  kg  VOC 
(the  sum  of  15  kg  plus  the  2  kg 
allowance  for  variability)  emissions  per 
Mg  of  solvent  feed. 

.\  lodifica  tion  /Reconstruction 
Considerations 

Modification,    as    defined    in    40 
CFR  60.14,  occurs  when  any  physical  or 
operational  change  to  an  existing  faciiity 
results  in  an  increase  in  the  emission 
rate  to  the  atmosphere  of  any  pollutant 
to  which  a  standard  applies.  Since  new 
source  performance  standards  apply  to 
existing  facilities  that  become  affected 
facilities  through  modification,  EPA 
evaluated  the  potential  for  adverse 
impacts  of  the  proposed  standards  on 
modified  facilities.  The  evaluation 
indicated  that  retrofitting  a  modified 
facility  with  the  emission  control 
technology  on  which  the  standards  are 
based  would,  at  least  in  some  cases,  be 
technically  difficult  and  may  be 
exorbitantly  expensive,  and  that  no 
generally  applicable  alternative  control 
technology  is  available.  EPA's 
evaluation  also  indicated,  however,  that 
no  modifications  are  likely  to  occur  in 
the  foreseeable  future.  This  is  because 
process  changes  and  capacity  increases 
that  might  occur  at  existing  facilities 
either  would  not  increase  emissions  or 
would  be  exempt  under  40  CFR 
60,14(e)(l)  through  (6),  thus  not  falling 
under  the  definition  of  modification. 
Since  no  modifications  are  expected. 
EPA  decided  not  to  conduct  any  further 
impact  analyses  for  modified  facilities, 
but  instead  to  apply  the  proposed 
standards  only  to  newly  constructed 
and  reconstructed  facilities,  and  exenpt 
modified  facilities,  lliis  exemption  of 
modified  facilities  will  be  reconsidered 
during  the  4-yefU'  review  of  the 
standards  to  determine  if  it  should  be 
continued. 

Reconstruction,  as  defined  in  40  CFR 
60.15,  occurs  whoi  the  fixed  capital  cost 
of  replacement  compooents  of  an 
existing  facility  exceeds  50  percent  of 
the  fixed  capital  cost  that  would  be 


required  to  construct  a  comparable 
entirely  new  facility,  and  it  is 
technically  and  economically  feasible  'o 
meet  the  applicable  standards.  After 
receiving  notice  from  the  owner  or 
operator  as  required  under  40  CFR 
60.15(d).  the  Administrator  will 
determine  whether  the  proposed 
replacement  constitutes  a 
reconstruction.  In  accordance  with  40 
CFR  60.15(f).  the  Administrator  s 
decision  is  based  upon  the  following 
(1)  The  fixed  capital  cost  of  the 
replacement  components,  (2)  the 
estimated  life  of  the  facility.  |3)  the 
extent  to  which  the  components  beinj^ 
replaced  cause  or  contribute  lo  the 
emissions  from  the  facility,  and  (4J  any 
economic  or  techmcal  limitations  on 
compliance  that  are  inherent  in  the 
proposed  replacements.  Repair  or 
rebuilding  of  an  existing  facility  where 
costs  would  exceed  50  percent  of  the 
cost  of  replacing  the  facility  would  be 
unusual  in  the  synthetic  fibers  industry. 

Performance  Test  Methods 

As  discussed  in  previous  sections  of 
this  notice,  direct  measurement  of 
gaseous  VOC  emissions  at  synthetic 
fiber  production  facilities  is  an 
expensive  and  complicated  process 
because  of  the  many  emission  points, 
.ind  potential  for  large  amounts  of 
fu>:itive  VOC  emissions.  Therefore,  the 
proposed  performance  test  proc.t'dures 
do  not  require  direct  gas-phase 
measurement  of  VOC  emission.  Instead. 
the  procedures  depend  on  a  matpnai 
balance  to  determine  VOC  emissions 
The  material  balance  is  based  on  two 
facts.  (1)  Solvent  can  be  lost  from  the 
process  by  only  two  routes:  into  the  air 
|i.e  .  air  pollutant  emissions)  or  not  into 
the  air  (nongaseous  solvent  losses), 
solvent  loss  minu»  nongaseous  loss 
equals  (solvent)  VOC  emisiions.  (2) 
Virgin  solvent  is  fed  to  the  affected 
facility  to  compensate  or  make  up  for 
the  solvent  that  is  lost  from  within  the 
facility  during  normal  operation. 
Makeup  solvent,  however,  does  not 
necessarily  equal  solvent  losses.  Within 
an  affected  fa<:ility  there  is  a  finite 
amount  of  solvent  contained  in  the  tanks 
and  pipes  at  any  given  time.  This 
solvent  inventory  varies  continuously, 
refiecting  both  losses  from,  and 
additions  to,  the  system.  Therefore,  in 
relating  makeup  solvent  to  totsl  solvent 
losses,  an  accounting  must  be  made  for 
solvent  inventory  variatkn.  Total 
solvent  losses  equal  makeup  solvent 
plus  solvent  inventory  change.  Thus,  the 
ability  to  accurately  determine  solvent 
makeup,  solvent  inventory,  and 
nongaseous  solvent  kisses  allows  the 
VOC  emisions  to  be  calculated: 
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VCX^  Emission = Makeup  Solvent — 
Nongasous  Solvent  Losses — Solvent 
Inventory  Variation 

Makeup.  Makeup  solvent  is  the  virgin 
solvent  added  to  the  affected  facility  to 
compensate  for  solvent  lost  during 
manufacture  of  the  fibers.  The  proposed 
performance  test  procedures  require  that 
the  amount  of  makeup  solvent 
introduced  to  the  affected  facility  be 
measured  and  recorded  each  calendar 
month. 

Nongaseous  losses.  The  term 
nongaseous  losses  means  solvent  losses 
from  the  process  that  are  not  released 
into  the  air.  Nongaseous  losses  may 
occur  as  a  result  of  disposing  of  or 
cleaning  used  filtration  media,  through 
runoff  of  excess  fiber  lubricant  applied 
at  the  exit  of  the  spin  cell,  as  part  of  the 
steam  condensate  during  crimping  and 
heating  operations,  as  residual  solvent 
in  the  product,  and  as  hydrolysis 
products  during  distillation  of  crude 
solvent/water  solution.  Data  from 
several  fiber  plants  indicate  that  these 
losses  range  from  6  to  13  kg  per  Mg  of 
solvent  feed,  with  most  plants  in  the  10 
to  13  kg  range. 

There  are  two  alternatives  for 
providing  an  allowance  for  nongaseous 
losses  in  the  performance  test 
procedure.  These  losses  could  either  be 
determined  separately  for  each  affected 
facility  by  the  owner  or  operator,  or  a 
constant  value  could  be  assigned  that 
would  be  used  for  all  affected  facilities. 
Determining  nongaseous  losses  for  each 
affected  facility  would  be  expensive  and 
would  involve  analysis  of  solvent 
content  in  the  process  streams,  product, 
and  any  other  places  where  nongaseous 
losses  could  occur.  Some  of  this 
information  is  considered  highly 
proprietary  by  producers.  For  example, 
residual  solvent  content  in  the  fiber  is 
controlled,  in  some  cases,  to  a 
predetermined  specification  to  obtain 
desired  fiber  characteristics.  The  other 
alternative  of  assigning  a  constant  value 
that  would  be  used  in  all  cases  is 
considered  more  reasonable.  The  data 
indicate  that  the  variation  from  plant  to 
plant  is  not  extreme,  and  new  facilities 
could  be  expected  to  exhibit  values 
within  the  range  found.  Therefore,  the 
proposed  performance  test  procedure 
assigns  a  value  of  13  kg  per  Mg  of 
solvent  feed  to  be  used  in  calculating 
emissions  at  all  affected  facilities 
Although  unlikely,  it  is  possible  that  a 
greater  nongaseous  loss  might  occur.  To 
accommodate  this  possibility,  an  owner 
or  operator  would  be  allowed  to  use  a 
higher  value  if  it  could  be  demonstrated 
to  the  Administrator  that  greater 
nongaseous  losses  occur  at  a  particular 
ai^ected  facility. 


Solvent  inventory  variation.  The  term 
solvent  inventory  refers  to  the  amount  of 
solvent  contained  in  an  affected  facility 
at  any  given  time.  The  majority  of  the 
solvent  is  contained  in  two  locations. 
One  is  the  solvent  feed  holding  tank  at 
the  beginning  of  the  process;  this  tank 
contains  both  recovered  solvent  and 
virgin  makeup  solvent.  The  other 
location  is  the  crude  solvent/water 
holding  tank  that  precedes  the  solvent 
recovery  distillation  units;  this  tank 
contains  the  solvent  that  was  used  in 
processing  the  fiber,  and  captured  for  re- 
use If  no  accounting  is  made  for  solvent 
inventory  variation,  erroneous 
calculated  values  for  VOC  emissions 
result. 

There  are  two  means  for  obtaining  the 
values  for  solvent  inventory  variation. 
One  wciuld  be  to  require  the  owner  or 
operator  of  each  affected  facility  to 
determine  the  values  during  each 
perfdrmance  test  period.  The  second 
would  be  to  develop  an  appropriate 
industry-wide  allowance  as  was  done 
for  nongaseous  losses.  It  is  EPA's 
judgment  that  the  more  direct  and  site- 
specific  method  should  be  required 
because  the  material  balance  emission 
determination  is  directly  dependent  on 
accurate  knowledge  of  the  amount  of 
solvent  contained  within  the  facility. 
Thus,  the  owner  or  operator  of  each 
affected  facility  would  be  required  to 
determine  and  record  the  solvent 
inventory  variation  for  the  facility  on  a 
monthly  basis.  Nearly  all  fiber 
producers  currently  measure  solvent 
inventory  routinely.  The  determination 
must  include  the  total  amount  of  solvent 
contained  in  all  tanks  and  pipes  within 
the  affected  facility,  in  order  to  account 
for  the  inventory  change  in  the  crude 
soKent/vvater  solution  holding  tank  and 
solvent  feed  holding  tank  during  the 
averaging  period.  This  data  will  permit 
an  accurate  calculation  of  monthly 
solvent  loss. 

Solvent  feed.  The  format  of  the 
proposed  standards  is  in  terms  of  the 
ratio  of  VOC  emissions  to  total  solvent 
feed  used  in  the  process.  The  term  total 
solvent  feed  refers  to  the  amount  of 
solvent  used  to  dissolve  the  polymer 
and  formulate  the  precipitation  bath,  in 
the  case  of  wet  spinning.  The  proposed 
test  procedures  allow  solvent  feed  to  be 
determined  by  one  of  the  following  three 
ways;  (1)  By  direct  measurement;  (2)  by 
measuring  the  amount  of  recovered 
solvent  returned  to  the  solvent  feed 
holding  tank  and  the  makeup  solvent. 
(The  solvent  feed  equals  the  sum  of 
makeup  solvent  and  recovered  solvent 
corrected  for  inventory  change  in  the 
solvent  feed  holding  tank,];  (3)  from 
plant  records  of  the  amount  of  polymer 


feed  and  the  solvent-to-poljrmer  ratio  of 
each  spiiuiing  solution.  Eadi  of  these 
three  methods  would  yield  an  accurate 
determination  of  the  amount  of  solvent 
feed  to  be  used  in  the  equation  for 
determining  VOC  emissions. 

Performance  test.  As  discussed  in  the 
section  entitled  "Selection  of  Numerical 
Emission  Limitations,"  a  6-month  rolling 
average  was  selected  as  the 
performance  test  averaging  period.  Each 
of  the  values  to  be  used  in  the  equation 
for  determining  VOC  emissions  would 
represent  calendar  month  measurements 
or  determinations.  Shorter  and  longer 
time  periods  were  considered,  but  1 
month  was  judged  most  appropriate 
primarily  because  of  the  solvent 
inventory  variation  discussed  earlier. 
The  shorter  the  time  period  over  which 
emissions  are  calculated,  the  greater  the 
effect  of  solvent  inventory  variation. 
Data  from  several  plants  indicate  that 
solvent  inventory  variation  will  almost 
certainly  exceed  the  amount  of  makeup 
solvent  on  a  daily  or  weekly  basis.  At 
the  other  extreme,  the  variation  on  a 
yearly  basis  would  be  negligible. 
Between  these  two  extremes  of  a 
significant  variation  and  a  negligible 
variation  is  a  monthly  period  for  which 
the  5  years  of  data  show  that  solvent 
inventory  exceeds  the  amount  of 
makeup  solvent  only  about  10  percent  of 
the  time.  This  time  period  for 
determining  emissions  is  attractive 
because  monitoring  and  enforcement 
could  be  conducted  on  a  relatively 
short-term  basis,  reducing  the  possibility 
of  undetected  long-term  violations  of  the 
proposed  standards.  For  these  reasons,  1 
month  is  selected  as  the  time  period 
over  which  emissions  would  be 
determined. 

In  summary,  the  following  procedure 
is  used  to  determine  emissions  per  Mg  of 
solvent  feed.  The  amount  of  makeup 
solvent  added  during  a  given  month  is 
divided  by  the  total  amount  of  solvent 
feed  measured  during  the  same  period. 
The  resulting  value  if  multiplied  by  1,000 
to  arrive  at  a  number  that  will  represent 
solvent  \osses  per  Mg. 

Nongaseous  losses  must  be  detected, 
since  this  type  of  loss  does  not  reflect 
solvent  emissions.  The  value  chosen  to 
represent  nongaseous  losses,  13  kg/Mg, 
is  subtracted  from  the  number 
calculated  in  the  paragraph  above. 
Similarly,  the  solvent  inventory 
variation  is  also  subtracted,  since  it 
does  not  reflect  actual  VOC  emissions. 
The  value  for  inventory  variation  is 
calculated  by  subtracting  the  beginning 
solvent  inventory  from  the  ending 
inventory  (and  indicating  whether 
positive  or  negative]  and  dividing  the 
difference  by  the  amount  of  solvent  feed 
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measured  during  the  month.  This 
resulting  value  is  then  multiplied  by 
1,000  to  arrive  at  a  number  that  will 
represent  variation  per  A^  of  solvent 
feed.  This  number  is  then  subtracted 
from  the  value  for  solvent  losses  per  Mg 
to  arrive  at  the  monthly  VOC  emissions 
perMg. 

Each  monthly  value  for  VOC 
emissions  would  be  averaged  with  the 
values  for  the  preceding  5  months.  Thus, 
each  month  there  would  be  a  6-month 
average  of  VOC  emissions  that  would 
be  compared  to  the  proposed  emission 
limits  to  determine  compliance. 

Selection  of  Monitoring  and 
Recordkeeping  Requirements 

The  proposed  standards  would 
require  owners  or  operators  to  do  one  of 
the  following:  (Ij  Install,  cahbrate, 
maintain,  and  operate  monitoring 
devices  that  continuously  measure  and 
permanently  record  the  amount  of 
makeup  solvent  introduced  into  the 
affected  facility,  and  one  of  the 
following:  the  total  amount  of  solvent 
used  to  dissolve  the  polymer  (and 
solvent  fed  to  the  precipitation  bath 
where  applicable),  or  the  amount  of 
solvent  recovered  for  reuse;  or  (2) 
install,  calibrate,  maintain,  and  operate 
monitoring  devices  that  continuously 
measure  and  permanently  record  the 
amount  of  make-up  solvent  introduced 
into  the  affected  facility  and  record  the 
monthly  use  of  polymer  and  the  solvent- 
to-polymer  ratio{s)  used  in  preparation 
of  the  spinning  8olution(s). 

The  continuous  solvent  flow  monitors 
that  would  be  required  are  commercially 
available  and  are  already  in  use  at  some 
plants.  Installation  and  operation  of 
these  continuous  solvent  flow  monitors 
requires  the  same  level  of  skill  or 
experience  as  other  instrumentation 
used  at  existing  synthetic  fiber 
manufacturing  facihties.  The  installed 
capital  cost  of  the  totalizing  flow  meters 
is  about  $5,000  per  unit. 

The  measured  values  are  volumetric 
flow,  and  are  converted  to  weight 
measurements  by  multiplying  the 
volume  times  the  density  of  the  solvent 
in  use.  Also,  since  some  solvent  streams 
may  contain  nonsolvent  fractions,  the 
weight  measurement  is  multiplied  by  the 
fraction  of  the  flow  that  is  actual 
solvent.  While  temperature  will  also 
affect  the  readings,  it  was  determined 
that  the  temperature-induced  variations 
are  less  than  1  percent  over  the 
expected  operating  range  and  are  not 
considered  significant. 

The  records  that  would  be  required 
under  the  second  choice  are  already 
kept  at  all  existing  plants  and  would 
impose  on  additional  burden  on  affected 
facility  owners  or  operators. 


Impacts  of  Reporting  Requirements 

An  analysis  was  conducted  of  the 
impacts  of  reporting  and  recordkeeping 
requirements  of  the  proposed  standards 
and  the  General  Provisions  of  40  CFR 
Part  60.  Included  in  the  analysis  are  the 
rationale  for  the  evaluation  of  the  major 
alternatives  considered  prior  to  the 
selection  of  the  proposed  requirements, 
and  a  description  of  the  information 
required  by  the  General  Provisions  and 
by  the  proposed  standards.  A  copy  of 
the  reports  impact  analysis  is  included 
in  Subcategory  II-I  of  EPA  Docket  No, 
A-80-7. 

The  recommended  standards  would 
require  two  types  of  reports,  notification 
requirements  that  would  enable  the 
Agency  to  keep  abreast  of  facilities 
subject  to  the  standards,  and  reporting 
of  results  of  the  initial  performance  test. 
Owners  or  operators  would  be  required 
to  maintain  records  for  2  years  on  the 
process  parameters  that  must  be 
monitored. 

The  collection  and  maintenance  of 
accurate  data  is  essential  for 
determining  compliance  with  the 
standards.  The  data  provides 
enforcement  authorities  with  a  historical 
record  on  the  performance  of  a 
praticular  affected  facility.  Solvent-use 
data  are  already  collected,  at  least  in 
part,  by  several  manufacturers  for 
process  reasons.  These  solvent-use  data 
are  taken  from  continuous  recording 
flow  meters  on  a  monthly  basis  and 
used  to  calculate  the  solvent  recovery 
for  the  previous  month. 

Based  on  the  reports  impact  analysis, 
a  total  of  0.4  industry  person-years 
would  be  required  to  comply  with  the 
recordkeeping  and  reporting 
requirements  through  the  first  5  years  of 
applicability.  The  Agency  considers 
these  impacts  reasonable. 

The  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511)  requires  clearance  from 
the  Office  of  Management  and  Budget 
(0MB)  of  certain  public  reporting/ 
recordkeeping  requirements  before  this 
rulemaking  can  be  promulgated  as  final. 
This  rulemaking  does  not  involve  a 
"collection  of  information"  as  defined  in 
the  1980  Act.  Therefore,  the  provisions 
of  the  Paperwork  Reduction  Act 
applicable  to  collection  of  information 
do  not  apply  to  this  rulemaking. 

Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
standards  in  accordance  with  Section 
307(d)(5)  of  the  Clean  Air  Act.  Persons 
wishing  to  make  oral  presentations 
should  contact  EPA  at  the  address  given 
in  the  Addresses  section  of  this 
preamble.  Oral  presentations  will  be 


limited  to  15  minutes  each.  Any  member 
of  the  public  may  file  a  written 
statement  before,  during,  or  within  30 
days  after  the  hearing.  Written 
statements  should  be  addressed  to  the 
Central  Docket  Section  address  given  in 
the  Addresses  section  of  this  preamble. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying  during 
normal  working  hours  at  EPA's  Central 
Docket  Section  in  Washington.  DC.  (See 
ADDRESSES  section  of  this  preamble.) 

Docket 

The  docket  is  an  organzied  and 
complete  file  of  information  submitted 
to  or  otherwise  considered  in  the 
development  of  this  proposed 
rulemaking.  The  principal  purposes  of 
the  docket  are;  (1)  To  allow  interested 
parties  to  readily  mdentify  and  locate 
documents  so  that  they  can  participate 
in  the  rulemaking  proress;  and  (2)  to 
serve  as  the  record  in  case  of  judicial 
review  except  as  noted  in  Section 
30"(d)(7)(A). 

Miscellaneous 

As  prescribed  by  Section  111. 
establishment  of  standards  of 
performance  for  solvent-spun  synthetic 
fiber  production  plants  was  preceded  by 
the  Administrator's  determination  (40 
CFR  60,16.  44  FR  49222,  dated  August  21. 
19"9)  that  these  sources  contribute 
significantly  to  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.  In  accordance 
with  Section  117  of  the  Act,  publication 
of  this  standard  was  preceded  by 
consultation  with  appropriate  advisory 
committees,  independent  experts,  and 
Federal  departments  and  agencies.  The 
Administrator  will  welcome  comments 
on  all  aspects  of  the  proposed 
regulation,  including  economic  and 
technological  issues,  and  monitoring 
requirements. 

In  addition,  the  Administrator 
specifically  invites  comments 
concerning  the  reporting  requirements  of 
the  proposed  standards.  Any  comment 
submitted  to  the  Administrator  should 
contain  specific  information  and  data 
pertinent  to  an  evaluation  of  the 
magnitude  and  severity  of  any  adverse 
impact  and  should  suggest  alternative 
courses  of  action  to  avoid  this  impact. 
Recommended  alternative  reporting 
requirements  should  contain  complete 
instructions  and  should  state  all  the 
reasons  why  the  recommended 
requirements  would  be  considered  an 
improvement. 

This  regulation  will  be  reviewed  4 
years  from  the  date  of  promulgation  as 
required  by  the  Clean  Air  Act.  This 
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review  will  inclade  an  assessment  of 
such  factors  as  the  need  for  integration 
witk  other  programs,  the  existence  of 
alternative  methods,  enforceability, 
emission  control  technology 
improvements,  and  reporting 
requiiements. 

Section  317  of  the  Clean  Air  Act 
requires  the  Administrator  to  prepare  an 
economic  impact  assessment  for  any 
new  soorce  standard  of  performance 
under  Section  111(b)  of  the  Act.  An 
economic  impact  assessment  was 
prepared  for  the  proposed  regulations 
and  for  other  regulatory  alternatives.  All 
aspects  of  the  assessment  were 
considered  when  the  proposed 
standards  were  formulated  to  ensure 
that  they  would  represent  the  best 
system  of  emission  reduction, 
considering  costs.  The  economic  impact 
assessment  is  included  is  the 
background  information  documenL 

Comparisons  of  annualized  costs  per 
megagram  of  emission  reduction  were 
made  for  plants  typical  of  those  that  are 
most  likely  to  be  built  in  the  next  5 
years.  All  three  regulatory  alternatives 
were  examined.  Compared  to  the 
baseline,  Alternatives  U  and  III  result  in 
emission  reductions  of  5.9  and  8.9  Cg  per 
year,  respectively,  by  1987.  Using  these 
emission  reduction  Hgures,  annualized 
costs  per  megagram  of  emission 
reduction  of  typical  plants  would  be  as 
much  as  $400  and  $200,  respectively,  for 
Alternatives  II  and  UL 

At  these  same  plants,  Alternative  IH 
would  result  in  an  annual  emission 
reduction  of  3.0  Gg  per  year  more  than 
Alternative  II.  Alternative  III  would 
have  an  annualized  cost  of  $2.4  million 
more  than  Alternative  0;  however,  the 
value  of  the  additional  solvent 
recovered  would  decrease  the 
annualized  cost  by  roughly  the  same 
amount  Thus,  there  would  be  no  net 
annualized  cost  per  Mg  of  emission 
reduction  to  the  industry  in 
implementing  Alternative  III  over 
Alternative  II.  These  costs  (savings)  do 
not  include  lost  opportunity  costs  (i.e., 
the  profit  or  return  on  investment  which 
could  be  derived  by  investing  in  other 
than  air  pollution  control  equipment). 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  would  result  in  none  of  the 
adverse  economic  effects  set  forth  in 
Section  1  of  the  Order  as  groimds  for 
finding  a  regulation  to  be  major.  The 
industry-wide  annualized  costs  in  the 
fifth  year  after  the  standards  would  go 
into  effect  would  be  as  much  as  $7.4 
millioa  When  compared  with  the  $6.2 
million  fai  savings  resulting  from 


Improved  solvent  recovery,  there  is  a  net 
annualized  cost  of  $1.2  million.  There 
would  be  less  than  1.7  percent  price 
Increase  associated  with  the  proposed 
standards.  The  economic  analysis  of  the 
proposed  standards'  effects  on  the 
industry  did  not  indicate  any  significant 
adverse  effects  on  competition, 
investment,  productivity,  employment, 
innovation,  or  the  ability  of  U.S.  firms  to 
compete  with  foreign  firms. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  there 
would  be  no  small  entities  affected. 

List  of  SubjecU  in  40  CFR  Part  60. 

Air  pollution  control,  Aluminum, 
Ammonium  sulfate  plants,  Cement 
industry,  Coal,  Copper,  Electric  power 
plants,  Glass  and  glass  products,  Grains, 
Intergovernmental  relations,  Iron,  Lead. 
Metals,  Motor  vehicles.  Nitric  acid 
plants.  Paper  and  paper  products 
industry,  Petroleum,  Phosphate,  Sewage 
disposal.  Steel,  Sulfuric  acid  plants, 
Waste  treatment  and  disposal.  Zinc. 

Dated:  November  15,  1982. 
AnjM  M .  Gorsuch, 
Administrator. 

PART  60— [AMENDED! 

It  is  proposed  that  40  CFR  Part  60  be 
amended  by  adding  a  new  subpart  as 

follows: 

Subpart  HHH —  Standards  of  Pert ormsncs 
for  Synthetic  Ftt>er  Production  Facilities 

S«c, 

60.600  .^ppllcabillty  and  designation  of 

affected  facility. 
60  601  Definitioni. 
60.802  Standard  for  volatile  organic 

compounds. 
60.603  Performance  test  and  compUanca 

proviiions. 
60  804  Reporting  requirements. 

Authority:  Sec.  Ill  and  301(a)  of  the  Clean 
Air  Act.  as  amended.  (42  U.S.C.  7411, 
7601(a)],  and  additional  authority  as  noted 
below. 

Subpert  HHH— Standards  of 
Performance  for  Synthetic  Fiber 
Production  Facilities 

S  60.600    AppScabillty  and  designation  of 
affected  faciNty. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  affected  facility  to 
which  the  provisions  of  this  subpart 
apply  is  each  solvent-spun  synthetic 
fiber  process  that  produces  more  than 
500  megagrams  of  fiber  per  year. 


(b)  The  provisions  of  this  subpart  do 
not  apply  to  any  facility  that  uses  the 
reaction  spinning  process  to  produce 
spandex  fiber  or  the  viscose  process  to 
produce  rayon  fiber. 

(c)  The  provisions  of  this  subpart 
apply  to  each  facility  as  identified  in 
paragraph  (a)  of  this  section  and  that 
commences  construction  or 

reconstruction  after (date  of 

publication  in  the  Federal  Register).  The 
provisions  of  this  subpart  do  not  apply 
to  facilities  that  commence  modification 

but  not  reconstruction  after (date 

of  publication  in  the  Federal  Register). 

S  60.601    Definitions. 

(a)  All  terms  that  are  used  in  this 
subpart  and  are  not  defined  below  are 
given  the  same  meaning  as  in  the  Act 
and  in  Subpart  A  of  this  part. 

"Acrylic  fiber"  means  a  manufactured 
synthetic  fiber  in  which  the  fiber- 
forming  substance  is  any  long-chain 
synthetic  polymer  composed  of  at  least 
85  percent  by  weight  of  acrylonitrile 
units. 

"Makeup  solvent"  means  the  solvent 
introduced  into  the  affected  facility  that 
compensates  for  solvent  lost  from  the 
affected  facility  during  them 
manufacturing  process. 

"Nongaseous  losses"  means  the 
solvent  that  is  not  volatilized  during 
fiber  production,  and  that  escapes  the 
process  and  is  unavailable  for  recovery, 
or  is  in  a  form  or  concentration 
unsuitable  for  economical  recovery. 

"Polymer"  means  any  of  the  natiu-al  or 
synthetic  compounds  of  usually  high 
molecular  weight  that  consist  of  many 
repeated  links,  each  link  being  a 
relatively  light  and  simple  molecule. 

"Precipitation  bath"  means  the  water, 
solvent,  or  other  chemical  bath  into 
which  the  polymer  or  prepolymer 
(partially  reacted  material)  solution  is 
extruded,  and  that  causes  physical  or 
chemical  changes  to  occur  in  the 
extruded  solution  to  result  in  a  semi- 
hardened  polymeric  fiber. 

"Rayon  fiber"  means  a  manufactured 
fiber  composed  of  regenerated  cellulose, 
as  well  as  manufactured  fibers 
composed  of  regenerated  cellulose  in 
which  substituents  have  replaced  not 
more  than  15  percent  of  the  hydrogens  of 
the  hydroxyl  groups. 

"Reaction  spinning  process"  means 
the  fiber-forming  process  where  a 
prepolymer  is  extruded  into  a  fluid 
medium  and  solidification  takes  place 
by  chemical  reaction  to  form  the  final 
polymeric  material. 

"Recovered  solvent"  means  the 
solvent  captured  from  Uquid  and 
gaseous  process  streams  that  is 
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concentrated  in  a  control  device  and 
that  may  be  purified  for  reuse. 

"Solvent  feed"  means  the  solvent 
introduced  into  the  sipinning  solution 
preparation  system  or  preciptation  bath. 
This  feed  stream  includes  the 
combination  of  recovered  solvent  and 
makeup  solvent. 

"Solvent  inventory  variation"  means 
the  normal  changes  in  the  total  amount 
of  solvent  contained  in  the  affected 
facility. 

"Solvent  recovery  system"  means  the 
equipment  associated  with  capture, 
transportation,  collection,  concentration, 
and  purification  of  organic  solvents.  It 
may  include  enclosures,  hoods,  ducting, 
piping,  scrubbers,  condensers,  carbon 
adsorbers,  distillation  equipment,  and 
associated  storage  vessels. 

"Solvent-spun  synthetic  fiber"  means 
any  synthetetic  fiber  produced  by  a 
process  that  uses  an  organic  solvent  in 
the  spinning  solution,  the  precipitation 
bath,  or  processing  of  the  spun  fiber. 

"Solvent-spun  synthetic  fiber  process" 
means  the  total  of  all  equipment  having 
a  common  spinning  solution  preparation 
system  or  a  common  solvent  recovery 
system,  and  that  is  used  in  the 
manufacture  of  solvent-spun  synthetic 
fiber.  It  includes  spinning  solution 
preparation,  spinning,  fiber  processing 
and  solvent  recovery,  but  does  not 
include  the  polymer  production 
equipment. 

"Spandex  fiber"  means  a 
manufactured  fiber  in  which  the  fiber- 
forming  substance  is  a  long  chain 
synthetic  polymer  comprised  of  at  least 
85  percent  of  a  segmented  polyurethane. 

"Spinning  solution"  means  the 
mixture  of  polymer,  prepolymer,  or 
copolymer  and  additives  dissolved  in 
solvent.  The  solution  is  prepared  at  a 
viscosity  and  solvent-to-polymer  ratio 
that  is  suitable  for  extrusion  into  fibers. 

"Spinning  solution  preparation 
system"  means  the  equipment  used  to 
prepare  spinning  solutions;  the  system 
includes  equipment  for  mixing,  filtering, 
blending,  and  storage  of  the  spinning 
solutions. 

"Synthetic  fiber"  means  any  fiber 
composed  partially  or  entirely  of 
materials  made  by  chemical  synthesis, 
or  made  partially  or  entirely  from 
chemically-modified  naturally-occurring 
materials. 

"Viscose  process"  means  the  fiber 
forming  process  where  cellulose  and 
concentrated  caustic  soda  are  reacted  to 
form  soda  or  alkali  cellulose.  This  reacts 
with  carbon  disulfide  to  form  sodium 
cellulose  xanthate,  which  is  then 


dissolved  in  a  solution  of  caustic  soda. 
After  ripening,  the  solution  is  spun  into 
an  acid  coagulating  bath.  This 
precipitates  the  cellulose  in  the  form  of  a 
regenerated  cellulose  filament. 

S  60.602    Standard  for  volatilfl  organic 
compounds. 

(a)  On  and  after  the  date  on  which  the 
initial  performance  test  required  to  be 
conducted  by  S  60.8  is  completed,  no 
owner  or  operator  subject  to  the 
provisions  of  this  subpart  shall  cause 
the  discharge  into  the  atmosphere  from 
any  affected  facility  that  produces 
acrylic  fibers,  VOC  emissions  that 
exceed  10  kilograms  (kg)  VOC  per 
megagram  (Mg)  solvent  feed  to  the 
spirming  solution  preparation  system  or 
precipitation  bath.  VOC  emissions  from 
affected  facilities  that  produce  only 
nonacrylic  fiber  types  shall  not  exceed 
10  kg  VOC  per  Mg  solvent  feed.  VOC 
emissions  from  affected  facilities  that 
produce  only  nonacrylic  fiber  types 
shall  not  exceed  17  kg  VOC  per  Mg 
solvent  feed.  Compliance  with  the 
emission  limitations  is  determined  on  a 
6-month  rolling  average  basis  as 
described  in  §  60.603. 

§  60.603    Performance  test  and  compliance 
provisions. 

(a)  Section  60.8(f)  does  not  apply  to 
the  performance  test  procedures 
required  by  this  subpart. 

(b)  Each  owner  or  operator  of  an 
affected  facility  shall  determine 
compliance  with  the  applicable  standard 
in  S  60.602(a)  by  determining  and 
recording  monthly  the  VOC  emissions 
per  Mg  solvent  feed  from  each  affected 
facility  for  the  current  and  preceding  5 
consecutive  calendar  months  and  using 
these  values  to  calculate  the  6-month 
average  emissions.  Each  calculation  is 
considered  a  performance  test.  The 
owner  or  operator  of  an  affected  facility 
shall  use  the  following  procedure  to 
determine  VOC  emissions  for  each 
calendar  month: 

(1)  Install,  calibrate,  maintain,  and 
operate  monitoring  devices  that 
continuously  measure  and  permanently 
record  for  each  calendar  month  the 
amount  of  makeup  solvent  and  solvent 
feed.  These  values  shall  be  used  in 
calculating  VOC  emissions  according  to 
paragraph  (b)92)  of  this  section.  All 
monitoring  devices,  meters,  and 
peripheral  equipment  shall  be  caUbrated 
and  any  error  recorded.  Total 
compounded  error  of  the  flow  measuring 
and  recording  devices  shall  not  exceed  1 
percent  accuracy  over  the  operating 


range.  As  an  alternative  to  measuring 
solvent  feed  the  owner  or  operator  may: 

(i)  Measure  the  amount  of  recovered 
solvent  returned  to  the  solvent  feed 
storage  tanks,  and  use  the  following 
equation  to  determine  the  amount  of 
solvent  feed; 

Solvent  Feed  =  Makeup  Solvent  +  Recovered 
Solvent  +  Change  in  the  Amount  of  Solvent 
Contained  in  the  Solvent  Feed  Holding  Tank. 

(ii)  Measure  and  record  the  amount  of 
polymer  introduced  into  the  affected 
facihty  and  the  solvent-to-polymer  ratio 
of  the  spinning  solutions,  and  use  the 
following  equation  to  determine  the 
amount  of  solvent  feed; 


Solvent  = 
Feed 


n 

1 

1  =  1 


(Polymer  L'sedi 
Ratio) , 


(So!vent-to-Po!\Tner 


where  subscript  "i"  denotes  each 

particular  spmninjj  solution  used  during 
the  test  period;  values  of  "i"'  vary  from 
one  to  the  total  number  of  spinning 
solutions,  "n,"  used  during  the  calendar 
month. 

(2]  VOC  emissions  shall  be 
determined  each  calendar  month  by  use 
of  the  following  equations: 


E=    -N-I       and  M.  =  M,3^ 

S. 


s.= 


S,S„D 

1  fXKl 


S. 


where  all  values  are  for  the  calendar 
month  only  and  where 

E  =  Funissions  in  Kg  per  Mg  solvent  feed, 
S,  =  Measured  or  calculated  volume  of 

solvent  feed  in  liters; 
S,  =  Weight  of  solvent  feed  in  Mg; 
M,  =  Mea8ured  volume  of  makeup  solvent  in 

liters; 
M,  =  Weight  of  makeup  in  Kg; 
N  =  Allowance  for  nongaseous  losses  per  Mg 

solvent  feed;  (13  Kg/Mg); 
S,  =  Fraction  of  measured  volume  that  ia 

actual  solvent  (excludes  water); 
D  =  Density  of  the  solvent  in  Kg/liten 
I  =  Allowance  for  solvent  inventory  variation 

or  changes  in  the  amount  of  solvent 

contained  in  the  affected  facility  per  Mg 

solvent  feed  (may  be  positive  or 

negative); 
I«  =  Amount  in  Kg  of  solvent  contained  in  the 

affected  facility  at  the  beginning  of  test 

period,  as  determined  by  owner  or 

operator, 
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Ii= AiXMMuit  in  Kg  of  solvent  coataioed  in  the 
affected  facility  at  the  cloM  of  test 
period,  as  determined  by  owner  or 
operator. 

[i]  N,  aa  uaed  in  the  equatioa  in 
paragraph  (b](2)  of  thia  section,  equals 
13  Kg  per  Mg  solvent  feed  to  the 
spinning  solution  preparation  system 
and  precipitation  bath.  This  value  shall 
be  used  ia  all  cases  unless  an  owner  or 
operator  demonstrates  to  the 
satisfaction  of  the  Administrator  that 
greater  nongaseous  losses  occur  at  the 
afiected  fadlity.  In  this  C£i8e,  the  greater 


value  may  be  substituted  in  the 
equation. 

§  60.S04    Rapoftlng  r»qiiirsi— wU. 

(a)  The  reporting  requirements  of 
5  60.8(a)  apply  only  to  the  initial 
performance  test. 

(b)  Solvent-spun  synthetic  fiber 
producing  facilities  exempted  from  these 
standards  in  {  60.eOO(a]  (those 
producing  less  than  500  megagrams 
annually)  shall  report  to  the 
Administrator  within  30  days  whenever 
extruded  fiber  for  the  preceding  12 


calendar  months  exceeds  500 
megagrams. 

Note:  This  regulation  does  not  involve  a 
"collection  of  Information"  as  defined  und^r 
the  Paperwork  Reduction  Act  of  1980  (Pub.  L 
56-511).  Tharafore.  the  provisions  of  the 
Paperwork  Reduction  Act  applicable  to 
collections  of  information  do  not  apply  to  this 
regulation. 

(Sec.  114  of  the  Clean  Air  Act  as  amended  (42 
U.S.C  7414).) 

(FR  Doc  82-31820  Plied  n-2i-tt  8:46aiii| 
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DEPARTKIENT  OF  EDUCATION 

34  CFR  Pwt  318 

Training  PvraoniMl  for  ttM  Education 
Of  uW  nanoMappaa 

aocncy:  Education  Department 
action:  Notice  of  proposed  rulemaking. 


;  The  Secretary  proposes 
regulations  for  the  implementation  of 
Part  D  of  the  Education  of  the 
Handicapped  Act  (EHA).  as  amended. 
The  Training  Personnel  for  the 
Education  of  the  Handicapped  program 
provides  Gnandal  assistance  through 
grants  to  State  educational  agencies, 
institutions  of  higher  education,  and 
other  nonprofit  institutions  or  agenices 
to  increase  the  quantity  and  to  improve 
the  quality  of  personnel  available  to 
educate  handicapped  children.  The 
existing  regulation  were  reviewed  for 
regulatory  burdens  reduction.  These 
regulations  are  issued  as  a  result  of  that 
review. 

DATES:  Comments  must  be  received  on 
or  before  January  7. 1983. 
AOOflESSES:  Comments  should  be 
addressed  to  Dr.  William  R.  Peterson. 
Special  Education  Programs, 
Department  of  Education  400  Maryland 
Ave.,  S.W.,  Donohoe  Building,  Room 
4145.  Washington.  D.C.  20202. 
FOR  PUflTNCR  INFORMATION  CONTACT 
Dr.  William  R.  Peterson.  (202]  245-9491. 
SUPPLEMENTARY  INFORMATION:  The 
Training  Personnel  for  the  Education  of 
the  Handicapped  program  was 
originally  established  under  Pub.  L  8&- 
10  in  1966  and  is  ciurently  authorized 
under  Part  D  of  the  Education  of  the 
Handicapped  Act  [Pub.  L  91-230,  as 
amended]  (20  U.S.C.  1431, 1432.  and 
1434]. 

Regulations  for  this  program  were 
initially  published  in  the  Federal 
Register  on  February  20, 1975  (40  FR 
7419].  Subsequent  amendments  to  these 
regulations  were  published  on  April  19. 
1977  (42  FR  20300),  April  3, 1980  (45  FR 
22532],  and  January  19, 1981  (46  FR 
5379]. 

These  proposed  amended  regulations 
provide,  among  other  things  for  the 
distribution  of  program  funds  among  the 
following  seven  priorities  to  eligible 
iiutitutions  and  agencies:  preparation  of 
special  educators;  preparation  of 
leadership  personnel;  preparation  of 
related  services  personnel;  State 
educational  agency  programing;  special 
projects;  specialized  training  of  regular 
educators;  and  preparation  of  trainers  of 
vohinteers.  including  parents. 

The  proposed  regulations  implement 
the  provisions  of  sections  631. 632,  and 


634  of  Part  D  of  the  Education  of  the 
Handicapped  Act  (EHA).  and 
incorporate  the  program  regulations 
adopted  on  Janauiy  19, 1981  (noted 
above],  and  the  Education  Department 
General  Administrative  Regulations 
(EDGAR)  (34  CFR  Parts  74.  75,  77.  and 
78).  The  proposed  regulations  also 
include: 

(a)  Subpart  A — General 

The  scope  and  purpose  of  the  program 
are  described  in  the  proposed 
regulations  under  8  31&1.  The  proposed 
provisions  implement  Federal 
discretionary  assistance  to  eligible 
grantees  under  sections  631,  632.  and  034 
of  Part  D  of  the  Education  of  the 
Handicapped  Act  (EHA)  (20  U.S.C.  1431, 
1432.  and  1434). 

Section  318.2  in  the  proposed 
regulations  identifies  those  institutions 
and  agencies  eligible  for  grant  funds 
under  the  Training  Personnel  for  the 
Education  of  the  Handicapped  Program. 
As  provided  in  the  existing  regulations 
(§§  318.3  and  318.4),  eligible  entities 
include  (a]  State  educational  agencies, 
(b)  institutions  of  higher  education,  (c) 
other  non-profit  institutions  or  agencies. 

Parts  of  the  Education  Department 
General  Administrative  Regulations 
(EDGAR)  applicable  to  the  Training 
Personnel  for  the  Education  of  the 
Handicapped  program  are  in  S  318.3. 

Definitions  in  EDGAR  Uiat  are 
applicable  to  the  Training  Personnel  for 
the  Education  of  the  Handicapped 
program  are  contained  in  S  318.4.  The 
definitions  of  terms  in  the  proposed 
reg\ilations  are  less  detailed  than  in  the 
current  S  318.6. 

(b)  Subpart  B—What  kinds  of  projects 
does  the  Secretary  assist  under  this 
program? 

Section  318.10(a]  in  the  proposed 
regAilations  establishes  the  scope  of 
training  allowed  under  any  priority 
funded.  Section  318.10(b)  in  the 
proposed  regulations  establishes  the 
seven  priorities,  one  or  more  of  which 
the  Secretary  annually  may  select  for 
funding  under  the  Training  Personnel  for 
the  Education  of  the  Handicapped 
program.  These  seven  priorities 
incorporate  the  twelve  (12)  program 
priorities  established  in  the  existing 
regulations.  See  current  S  318.21.  Section 
318.10(c)  of  the  proposed  regulations 
states  that  the  Secretary  in  identifying 
priorities  eligible  for  competition  will 
specify  those  that  include  only 
preservice  preparation,  only  inservice 
preparation,  or  both. 

Proposed  t  318.11(a)  states  that  the 
Secretary  establishes  a  separate 
competition  for  each  priorify  selected 
annually  under  $  318.10(b).  Section 
318.11(b)  discusses  the  treatment  of  an 


application  that  addresses  both  a 
priorify  and  a  nonpriorify  area. 

(c)  Subpart  D—How  does  the 
Secretary  award  a  grant? 

The  proposed  selection  criteria  used 
to  award  a  grant  are  contained  in 
S  318.30.  The  section  incorporates  the 
selection  criteria  in  current  S  318.20  but 
has  been  rewritten  to  add  one  criterion 
(need)  and  to  clarify  and  consolidate 
other  criteria. 

(d)  Subpart  E—What  conditions  must 
be  met  by  a  grantee  under  the  Student 
Financial  Assistance  Program? 

Section  318.40-318.44  establish:  (a) 
The  authorization  for  the  use  of  any 
portion  of  grant  funds  by  the  grantee  for 
student  financial  assistance  (S  318.40), 
(b)  the  criteria  for  the  awarding  of  direct 
student  financial  assistance  by  the 
grantee  (S  318.41),  (c)  the  amount  of 
student  financial  assistance  under  the 
program  (9  318.42).  (d)  the  amount  of 
financial  assistance  authorized  for  part- 
time  students  (S  318.43],  and  (e) 
adjustments  required  by  the  grantee 
resulting  fi'om  student  withdrawal  or 
dismissal  (S  318.44).  This  subpart  is 
substantially  simpler  than  the  existing 
regulations  (5  318.40-318.70). 

Approximately  1300  applications  are 
submitted  annually  to  the  Training 
Personnel  for  the  Education  of  the 
Handicapped  program.  The  average 
award  for  successful  applicants  is 
$35,000. 

The  proposed  regulations  enhance  the 
capadfy  of  grantees  to  serve 
handicapped  children  through  the 
adoption  of  more  flexible  discretionary 
program  requirements.  In  particular,  the 
proposed  amended  regulations: 

(a)  Incorporate  the  twelve  (12) 
program  priorities  identified  in  the 
current  regulations  into  seven  program 
priorities  (9  318.11);  and 

(b)  Significantiy  reduce  the  student 
financial  assistance  requirements 
contained  in  the  existing  regulations. 

The  proposed  regulations  further 
eliminate  overlapping  and  duplicative 
regulatory  content  and  requirements, 
i.e.,  consolidating  the  description  of 
eligible  applicants  in  9  318.2, 
consolidating  all  program  definitions  in 
I  318.4.  and  eliminating  the  single 
departmental  application  requirement 
for  institutions  of  higher  education  as 
prescribed  in  9  318.7  of  the  current 
regulations. 

The  selection  criteria  in  9  318.30  of  the 
proposed  regulations  have  been 
reworded  to  clarify  the  criteria  in 
currant  9  318.20,  published  on  January 
19, 1981  at  46  FR  5379.  The  maintenance 
of  those  selection  criteria  is  necessary  to 
assure  the  equitable  selection  of  special 
education  training  programs  under  the 
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Training  Personnel  for  the  Education  of 
the  Handicapped  program  based  upon 
need  and  quality. 

In  proposing  these  regulations,  the 
Sec3«tary  is  particularly  interested  in 
public  comment  as  to  the 
appropriateness  of  the  proposed 
priorities  (5  318.10)  and  the  proposed 
conditions  governing  student  financial 
assistance  (§  318.42). 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291. 

They  are  classified  as  non-major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These 
proposed  regulations  are  more  flexible 
and  less  prescriptive  than  the  existing 
regulations  and  it  is  expected  that  more 
small  entities  will  apply  to  participate  in 
the  program. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  regulations. 
Written  comments  and 
recommendations  received  on  or  before 
the  30th  day  after  publication  of  this 
document  will  be  considered  before  the 
Secretary  issues  final  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
4145,  Donohue  Building,  400  Sixth  Street. 
S.W.,  Washington,  D.C.  between  the 
hours  of  8:30  a.m.  and  4:(X)  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
the  Department's  overall  intent  to 
reduce  regulatory  burden,  pubhc 
comment  is  invited  on  whether  there 
may  be  further  opportunities  to  reduce 
any  regulatory  burdens  found  in  these 
proposed  regulations. 

Assessment  of  Educational  Impact 

The  secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 


Federal  Register  Thesaurus  of  Index 
Temu 

List  of  Subjects  in  34  CFR  Part  318 

Education.  Education  of  handicapped. 
Grant  programs — education.  Student 
aid.  Teacher. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  proposed  amended 
regulations. 

(Catalog  of  Federal  Domestic  Assistance 
-Number  84.029.  Training  Personnel  for  the 
Education  of  tiie  Handicapped  program) 

Dated:  November  11,  1982. 
T.  H.  BeU, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend  Pari 
318  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  31»— TRAINING  PERSONNEL 
FOR  THE  EDUCATION  OF  THE 
HANDICAPPED 

Subpart  A— General 

318.1  Training  Personnel  for  the  Education 
of  Handicapped  Children  Program. 

318.2  Who  is  eligible  for  a  grant  under 
Training  Personnel  for  the  Education  of 
Handicapped  Children? 

SIS  3     What  regulations  apply  to  Training 
Personnel  for  the  Education  of 
Handicapped  Children  proeram? 

318.4     What  definitions  apply  to  the  Training 
Personnel  for  the  Education  oi  the 
Handicapped  Children  program? 

318.S-318.9     lResen.'edl 

Subpart  B— What  Kinds  of  Projects  Does 
Wis  Secretary  Assist  Under  This  Program? 

318.10  What  types  of  training  pno.-::ies  are 
considered  for  support  by  the  Secretary 
under  this  Part? 

318  11     How  does  the  Secretary  use 
priorities? 

318.12-318.19    [Reserved] 

Subpart  C— [Reserved] 

Subpart  D— How  Does  ttie  Secretary  Make 
aQrant? 

318.30    What  are  the  selection  rriteria  used 

to  award  d  grant? 
318.31-318.39     [Reserved] 

Subpart  E— Wtut  Conditions  Must  B«  Met 
by  a  Grantee  Under  the  Student  Financial 
Assistance  Program? 

318.40  Is  student  financial  assistance 
authorized? 

318.41  What  arc  the  student  financial 
assistance  criteria? 

318.42  What  amount  of  assistance  is 
authorized? 

318.43  What  financial  assistance  is 
authorized  for  part-time  students? 

318.44  What  is  required  for  a  financially 
assisted  student  who  withdraws  or  is 
dismissed? 

318.46-318.48    [Reserved) 


Authority:  Sections  631.  632.  632  634.  Pub. 
L  91-230.  84  Stat.  184  (20  US  C  1431,  1432. 
1434),  unless  otherwise  noted. 

Sut>part  A— General 

§  318.1  Training  Personnel  for  the 
Education  of  Handk:apped  Ctiildren 
program. 

This  program  serves  to  increase  the 
quantity  and  improve  the  quality  of 
personnel  available  to  educate 
handicapped  children  through  the 
provision  of  grants  to  eligible  ajjencies 
that  have  or  will  develop  personnel 
preparation  programs. 

f20tI,SC,  1431    1432,  7434) 

§31ftJ    Who  Is  eiigiMe  for  a  grant  under 
the  Training  Personr>el  for  the  Education  of 
Handicapped  Children  program? 

The  following  agencies  are  L'!i«ibie  for 
assistance  under  this  part — 

ia)  State  educational  agencies. 

(b)  Institutions  of  higher  education. 

(c!  Other  appropriate  nonprofit 
institutions  or  agencies. 

(20  U.S.C.  1431, 1432.  1434) 

§  318.3    What  regulations  apply  to  the 
Training  Personnel  for  the  Education  of 
Handicapped  Cttildren  program? 

The  following  rftjulations  apply  to 
assistance  under  the  Training  Personnel 
for  the  Education  of  the  Handicapped 
program — 

(a)  The  regulations  in  this  Part  318. 

|h)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  established  in  Title  34  of  the 
Code  of  Federal  Regulations  in — 

(1)  Part  74  (Administration  of  Grants); 

(2)  Part  75  (Direct  Grant  Programs): 

(3)  Pari  77  fDefinitions):  and 

(4)  Part  78  (Education  Appeal  Board). 

(20  U.S.C  1431.  1432. 1434;  20  U.S.C.  1221e- 
3(a)(1)) 

?  318.4    What  deflnltlons  apply  to  the 
Training  Personnel  for  me  Education  of 
Handicapped  Ct^Mdren  program? 

WDpnn!t:,'-^s  y-  EDGAR  The 
following  terms  used  in  this  part  are 
defined  m  34  CFR  Part  77: 

.Applicant 

Application 

Award 

Award 

Budget  period 

Department 

EDGAR 

Fiscal  year 

Grant  period 

Local  educational  agency 

Nonprofit 

Preschool 

Private 

Project 
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Public  [ 

Secretary 

State 

State  educational  agency 

(20  U.S.C.  1431. 1432, 1434:  20  U.S.C.  1221e- 
3(a)(1)) 

§§318.5-318.9    [R««erv«d] 

Subpart  B— What  Kinds  of  Projects 
Does  the  Secretary  Assist  Under  This 
Program? 

§  318.10    Wtwt  types  of  training  prioiities 
arc  considered  for  support  by  the 
Secretary  under  this  part? 

(a)  Projects  supported  under  this  part 
which  meet  a  priority  as  described  in 
paragraphs  (b)  and  (c)  of  this  section 
may  provide  training  to  degree,  non- 
degree,  certified  and  non-certified 
personnel  except  that  doctoral  and  post- 
doctoral preparation  can  be  supported 
only  under  the  priorities  described  in 
paragraphs  (b)(2)  and  {b)(5)  of  this 
section. 

(b)  The  Secretary  may  select  annually 
one  or  more  of  the  following  priority 
areas  for  funding: 

(1)  Preparation  of  special  educators. 
This  priority  supports  projects  designed 
to  provide  training  for  personnel 
engaged  or  preparing  to  engage  in 
employment  as  special  educators  of 
handicapped  children  ages  0-21  years  or 
as  supervisors  of  such  educators.  The 
priority  includes  the  preparation  of  early 
childhood  specialists,  special  educators 
of  the  handicapped,  special  education 
administrators  and  supervisors,  speech- 
language  pathologists,  audiologists, 
physical  educators  and  vocational 
educators. 

(2)  Preparation  of  leadership 
personnel.  This  priority  supports 
doctoral  and  post-doctoral  preparation 
of  professional  personnel  to  conduct 
training  of  teacher  trainers,  researchers, 
administrators  and  other  specialists. 

(3)  Preparation  of  related  services 
personnel.  This  priority  supports  the 
preparation  of  individuals  who  provide 
developmental,  corrective,  and  other 
supportive  services  as  may  be  required 
to  assist  a  handicapped  child  to  benefit 
from  special  education.  The  priority 
supports  the  preparation  of 
paraprofessional  personnel,  career 
educators,  recreation  specialists,  health 
services  personnel,  school 
psychologists,  social  service  providers, 
physical  therapists  and  occupational 
therapists. 

(4)  State  educational  agency 
programming.  This  priority  supports 
projects  dealing  with  unique  State-wide 
training  in  all  or  several  of  the  need 
areas  identified  by  the  Comprehensive 
System  of  Personnel  Development 


(CSPD)  and  may  include  training  in 
management  and  organizational  design 
which  enhance  the  ability  of  States  to 
provide  comprehensive  services  to 
handicapped  children.  Only  State 
educational  agencies  are  eligible  to 
submit  applications  under  this  priority. 

(5)  Special  projects.  This  priority 
supports  the  development,  evaluation, 
and  distribution  of  imaginative  or 
innovative  approaches  to  personnel 
preparation,  and  includes  development 
of  materials  to  prepare  personnel  to 
educate  handicapped  children. 

(6)  Specialized  training  of  regular 
educators.  This  priority  supports 
projects  that  provide  deans  or 
equivalent  administrators  from 
institutions  of  higher  education  or  local 
educational  agency  officials  the  skills 
necessary  to  promote  development  of 
regular  classroom  teachers, 
administrators,  and  supervisors.  The 
purpose  is  to  provide  quality  education 
to  handicapped  children  who  receive 
part  of  their  education  in  regular 
classes. 

(7]  Preparation  of  trainers  of 
volunteers,  including  parents.  This 
priority  supports  the  preparation  of 
trainers  of  volunteers,  including  parents, 
to  assist  in  the  provision  of  educational 
services  to  handicapped  students.  In 
addition  to  the  preparation  of  volunteers 
and  parents  by  experienced 
professionals,  this  priority  may  support 
projects  which  emphasize  the  training  of 
parents  by  parents. 

(c)  When  the  Secretary  annually 
selects  priorities  authorized  to  be 
addressed  he  will  also  identify  the 
priorities  that  include  only  preservice 
preparation,  only  inservice  preparation, 
or  both. 

(20  U.S.C.  1431.1432.  1434) 

§  318.1 1     How  does  the  Secretary  use 
priorities? 

(a)  The  Secretary  establishes  a 
separate  competition  for  each  priority 
selected  for  support  in  a  given  year. 
Activities  proposed  by  eligible 
applicants  which  do  not  address 
selected  annual  priorities  will  not  be 
considered  for  competition. 

(b)  If  an  application  contains 
activities  which  address  both  a  priority 
and  a  non-priority  area,  the  Secretary 
considers  for  support  only  those 
activities  that  address  a  selected 
priority. 

(20  U.S.C.  1431.  1432,  1434) 


§§318.12-318.19    [Reserved] 
Subpart  C — [Reserved] 

Subpart  D — How  Does  the  Secretary 
Make  a  Grant? 

§318.30    What  are  the  selection  cflteHa 
used  to  award  a  grant? 

The  Secretary  uses  the  criteria  in  this 
section  to  evaluate  applications  for  new 
awards.  The  criteria  are  not  weighted. 

(a)  Extent  of  need  for  the  project.  (1) 
The  Secretary  reviews  each  application 
for  information  that  shows  the  project 
meets  the  needs  recognized  in  Part  D  of 
the  Act. 

(2)  In  conducting  this  review,  the 
Secretary  looks  for  information  that — 

(i)  Describes  the  needs  addressed  by 
the  project; 

(ii)  Specifies  the  personnel  needs 
identified  by  each  State  educational 
agency  for  each  State  served  under  the 
proposed  project; 

(iii)  Describes  how  the  project  relates 
to  personnel  needs  identified  by  each 
State  educational  agency  and  any  other 
needs  data  source;  and 

(iv)  Describes  the  benefits  to  be 
gained  by  meeting  those  personnel 
needs. 

(b)  Plan  of  Operation.  (1)  The 
Secretary  reviews  each  application  for 
information  that  shows  the  quality  of  the 
plan  of  operation  for  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  persormel  to 
achieve  each  objective:  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(c)  Quality  of  key  personnel.  (1)  The 
Secretary  reviews  each  application  for 
information  that  shows  the  quality  of  the 
key  persormel  the  applicant  plans  to  use 
on  the  project;  and 

(2)  the  Secretary  looks  for  information 
that  shows — 
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(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iij)  The  time  that  each  perscm 
referred  to  in  paragraphs  (c)(2J(i!  and  (li) 
of  this  section  plans  to  commit  to  the 
project;  and 

(iv)  the  extent  to  which  the  applicant. 
as  part  of  its  non-discriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  uf  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  VVomen; 

(Cj  Handicapped  persons;  and 

(D)  The  elderly, 

(3)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and  training 
m  fields  related  to  the  objectives  of  the 
project,  as  well  as  other  information  that 
the  applicant  provides, 

(dj  Budget  and  cost  effectiveness.  (1) 
The  Secretary  reviews  each  application 
for  information  that  shows  that  the 
project  has  an  adequate  budget  and  is 
cost  effective;  and 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities,  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(e)  Evaluation  plan.  (1)  The  Secretary 
reviews  each  application  for  information 
that  shows  the  quality  of  the  evaluation 
plan  for  the  project,  (See  34  CFR  75,590, 
Evaluation  by  the  grantee.) 

[2]  The  Secretary  reviews  each 
application  for  information  that  shows 
methods  of  evaluation  that  are 
appropriate  for  the  project  and,  to  the 
extent  possible,  are  objective  and 
produce  data  that  aie  quantifiable. 

(f)  Adequacy  of  resources.  (1)  The 
Secretary  reviews  each  application  for 
information  that  shows — 

(i)  The  applicant  plans  to  devote 
adequate  resources  to  the  project; 

(dj  The  facilities  that  the  applicant 
plans  to  use  are  adequa'c;  and 

(iii)  The  equipment  and  supphcs  that 
the  applicant  plans  to  use  are  adequate 

(g)  Participation.  (1]  The  Secretary 
reviews  each  application  for  information 
on — 

(i)  The  extent  to  which  program 
philosophy,  program  objectives,  and 
activities  implemented  to  attain  program 
objectives  are  related  to  the  educational 
needs  of  handicapped  children;  and 

(ii)  The  extent  to  which  the  applicant 
involves  students,  employing  agencies 


nd 


and  other  concerned  individuals  in 
program  planning,  implementation, 
evaluation. 

(h)  Evaluation  design.  (1)  The 
Secretary  reviews  each  application  for 
information  that  shows  the  extent  to 
which  the  evaluation  design  and 
procedures — 


li) 


Provide  for  assessment  of  the 


effectiveness  and  efficiency  of  the  use  of 
program  resources  in  the  attainment  of 
program  objectives;  and 

(ii)  Provide  for  the  collection  of 
quantifiable  program  performance 
information  including — 

(A)  The  number  of  personnel 
prepared; 

(B)  The  number  of  personnel  placed  in 
positions  relevant  to  the  education  of 
handicapped  children;  and 

(C)  The  type  of  locations  and 
positions  accepted  by  program 
graduates. 

(iii)  Describe  procedures  for  assessing 
the  impact  of  the  program.  In  the  case  of 
an  application  for  continuation  support, 
provide  evidence  of  the  impact  of  the 
program  upon  other  related  programs 
within  the  institution,  upon  community 
programs  for  the  education  of 
handicapped  children,  and  upon 
improvement  of  services  for 
handicapped  children  at  the  local,  State, 
and/or  national  level. 

(i)  Program  content.  (1)  The  Secretary 
reviews  each  application  for  information 
that  shows — 

(i)  The  extent  to  which  the  application 
includes  a  delineation  of  competencies 
that  each  program  graduate  will  acquire 
and  how  the  competencies  will  be 
evaluated; 

(ii)  The  extent  to  which  substantive 
content  and  organization  of  the 
program — 

(A)  Are  appropriate  for  the  student's 
attainment  of  professional  knowledge 
and  competencies  that  are  necessary  for 
the  provision  of  quality  educational 
services  for  handicapped  children;  and 

(B)  Demonstrate  an  awareness  of 
relevant  methods,  procedures, 
techniques,  and  instructional  media  or 
materials  that  can  be  used  in  the 
preparation  of  personnel  who  serve 
handicapped  children; 

(iii)  The  extent  to  which  appropriate 
practicum  facilities  are  accessible  to  the 
applicant  and  students  and  are  used  for 
observation,  participation,  practice 
teaching,  laboratory  or  clinical 
experience,  internship,  and  other 
supervised  experiences  of  adequate 
scope,  combination  and  length, 

(j)  Contributions.  The  Secretary 
reviews  each  application  for  information 
that  shows  the  amount  of  fiscal  and 
other  effort  the  applicant  will  contribute 
to  the  program  and  a  delineation  of  the 


procedures  that  will  be  implemented  for 
the  increase  of  this  effort  over  a 
specified  time  period  in  relationship  to 
the  amount  of  Federal  funds  awarded 
for  the  support  of  the  program. 

(20  U.S.C.  1431.  143Z  1434) 

§§318  31-318  39     :  Reserved 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee  Under  the  Student 
Financial  Assistance  Program? 

§  318. 4C     Is  stuaent  f.nanciai  assistance 
authorized? 

A  grantee  may  use  any  portion  of  a 
grant  awarded  under  this  Part  to  pay 
direct  financial  assistance  to  students. 

(20  II  !^r   14.11    U1.'?   14;i41 

§  316  i  1      k\h3t  3-e  the  stjoeni  financial 
assistance  fi'eria? 

Direci  rmancial  assistance  may  be" 
paid  to  students  only  if — 

(a)  The  student  is  qualified  for 
admission  to  the  program  of  study: 

(b)  The  student  maintains  acceptable 
progress  in  a  course  of  study; 

(c)  The  student  demonstrates  need  for 
financial  assistance  as  determined  by 
criteria  established  by  the  grantee;  and 

(d)  The  student  is  a  citizen  or  a 
national  of  the  United  States,  or  is 
legally  in  the  United  States  for  other 
than  a  temporary  purpose  and  intends  to 
become  a  permanent  resident. 

(20  U.S.C  1431,  1432.  1434) 

§318.42    What  2mount  of  assistance  is 
authorized? 

Subject  to  the  limitations  stated  in 
§§  318.43  and  318.44  grantees  shall 
disburse  financial  assistance  to  students 
in  amounts  consistent  with  established 
grantee  policies  for  providing  financial 
assistance  for  various  levels  of  study 
and  for  policies  relevant  to  providing 
financial  assistance  to  part-time  and 
full-timp  students. 

§  316  43      W^a?  'i-.->f-c;a!  assiS\j'Ke  'S 
authorized  for  part-time  students? 

(a)  Students  enrolled  for  less  than  a 
full  calendar  year  or  a  full-time 
academic  year  but  for  at  least  two  days 
per  week  may  receive  a  daily  stipend. 
Such  short-term  students  are  not  eligible 
for  allowances  for  dependents. 

(b)  Students  who  are  receiving 
calendar  year  or  full-time  academic  year 
assistance  at  the  time  of  their  short-term 
study  are  not  eligible  for  financial 
assistance  under  this  section, 

(20  U.S.C.  1431. 1432  14;>4I 

i;  316.44     What  is  required  for  a  financially 
assisted  student  who  withdraws? 

A  grantee  shall  make  f;nancial 
adjustments  when  the  student 
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2  3 


529S2 


Federal  Register  /  Vol.  47.  No.  226  /  Tuesday,  November  23,1982  /  Proposed  Rules 


withdraws  or  is  dismissed  befbre  the 
end  of  the  program.  In  those  instances 
where  students  withdraw  from  graduate 
and  undergraduate  academic  year  and 
short  term  programs,  a  grantee  may  give 
the  remaining  funds  as  a  partial  award 
to  another  student  who  is  currently 
enrolled  in  the  program  assisted  under 
this  part.  The  Secretary  considers  the 
funds  oiade  available  as  a  result  of  a 
financial  adjustment  as  an  overpayment, 
unless  these  funds  are  used  as  a  partial 
award  or  are  used  in  ways  otherwise 
consistent  with  the  requirements  of  this 
Part. 

(20  U.S.C.  1431,  1432, 1434) 
§§318.45-318.49    [RMcrvcd] 

[FR  Doc  82-32057  Filed  11-22-82;  9:45  dm] 
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COMMODITY  FirrURES  TRADING 
COMMISSION 

17  CFR  Part  3 

Registration 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Final  order. 

SUMMARY:  The  Commodity  Futures 
Trading  Conmiission  ("Commission") 
has  deferred  by  order  from  December 
31. 1982  to  March  31, 1983  the  expiration 
date  of  the  registration  of  any  futures 
commission  merchant  ("FCM")  or  floor 
broker  that  is  currently  registered  with 
the  Commission  or  that  will  be 
registered  with  the  Commission  during 
the  period  subsequent  to  the  date  of  the 
issuance  of  this  order  through  the  end  of 
1982  where  such  person's  registration 
otherwise  would  expire  on  December  31, 
1982.  The  Commission  also  has  deferred 
from  December  31, 1983  to  March  31, 
1984  the  expiration  date  of  the 
registration  of  any  subsequently- 
registered  FCM  or  floor  broker.  The 
Commission  is  taking  this  action  to 
enhance  the  efficient  administration  of 
the  Commission's  registration  program. 
Notwithstanding  this  order,  the 
Commission  may  take  enforcement 
action  against  any  person  affected 
thereby  at  any  time,  including  without 
limitation  the  initiation  of  a  proceeding 
to  suspend  or  revoke  registration 
pursuant  to  the  Act  and  the 
Commission's  regulations  thcreimder. 


The  Commission  is  publishing  this  order 
in  the  Federal  Register  to  provide 
affected  persons  and  the  public  with 
notice  thereof.  In  this  connection,  the 
Commission  will  provide  notice  at  a 
later  date  of  conforming  changes  to  its 
registration  Forms  7-R  and  8-R  to  reflect 
this  order. 

DATE:  Effective  date:  November  18, 1582. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  P.  Shiner,  Assistant  Director  for 
Registration  or  David  S.  Mitchell,  Esq., 
Legal  Section,  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission  2033  K  Street,  N.W.. 
Washington,  DC.  20581.  Telephone: 
(202)  254-9703  or  254-8955. 
SUPPLEMENTARY  INFORMATION: 

On  November  18, 1982,  the 
Commission  issued  the  following  order 
which  defers  the  expiration  date  of  the 
registration  of  the  persons  described 
above  as  follows:' 

United  States  of  America  Before  the 
Commodity  Futures  Trading 
Commission 

Order  Deferring  Expiration  Date  of 
Registration  of  Futures  Commission 
Merchants  and  Floor  Brokers 

The  Commission,  having  determined 
that  the  efficient  administration  of  its 


■  Assummi!  drguendo  that  this  order  is  a  rule  for 
purposes  of  5  U  S,C.  553  (1976),  the  Commission 
fiods  that  ptTor  notice  and  comment  thereon  is 
unnecessary  as  it  merely  defers  the  expiration  date 
of  registrations  thdt  otherwise  would  expire  and 
does  not  impose  any  n«w  requirements  an  persoiu 
affect«l  thereby   S  U.S.C   i5Jlhi(B)  (1976). 


registration  program  will  be  enhanced 
by  deferring  the  expiration  date  of  the 
reystration  of  futures  commission 
merchants  and  floor  brokers: 

It  is  hereby  ordered  that  pursuant  to 
Section  4f(l)  of  the  Commodity 
Exchange  Act.  as  amended  (the  "Act"), 
7  U.S.C.  6f(l)  (Supp.  V  1981): 

The  expiration  date  of  the  registration 
of  any  futures  commission  merchant  or 
floor  broker  which  otherwise  would  be 
December  31. 1982  is  deferred  to.  and 
any  such  registration  shall  instead 
expire  on,  March  31. 1983;  and 

The  expiration  date  of  the  registration 
of  any  futures  commission  merchant  or 
floor  broker  which  otherwise  would  be 
December  31. 1983  is  deferred  to.  and 
any  such  registration  shall  instead 
expire  on,  March  31. 1984;  and 

It  is  further  ordered  that 
notwithstanding  the  foregoing,  the 
Commission  may  take  enforcement 
action  against  any  person  affected 
hereby  at  any  time,  including  without 
limitation  the  initiation  of  a  proceeding 
to  suspend  or  revoke  registration 
piu-suant  to  the  Act  and  the 
Commission's  regulations  thereimder. 

Issued  in  Washington.  D.C.,  this  18th  day  of 
November,  1982. 

By  the  Commission 
lean  A.  Webb, 
Deputy  Secretary  of  the  Commission. 

[FK  Ooc  az-32128  Filed  11-22-82;  8;45  am| 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Order  Deferring  Expiration  Date  of 
Registration  of  Futures  Commission 
Merchants  and  Roor  Brokers 

The  Commission,  having  determined 
that  the  efficient  administration  of  its 
registration  program  will  be  enhanced 
by  deferring  the  expiration  date  of  the 
registration  of  futures  commission 
merchants  and  floor  brokers: 

It  is  hereby  Ordered  that  pursuant  to 
Section  4f(l)  of  the  Commodity 


Exchange  Act,  as  amended  (the  "Act"), 
7U.S.C.  6f[l)(Supp.  V1981): 

The  expiration  date  of  the  registration 
of  any  futures  commission  merchant  or 
floor  broker  which  otherwise  would  be 
December  31, 1982  is  deferred  to,  and 
any  such  registation  shall  instead  expire 
on,  March  31,  1983;  and 

The  expiration  date  of  the  registration 
of  any  futures  commission  merchant  or 
floor  broker  which  otherwise  would  be 
December  31,  1983  is  deferred  to.  and 
any  such  registration  shall  instead 
expire  on,  March  31, 1984;  and 


It  is  further  ordered  that 

notwithstanding  the  foregoing,  the 
Commission  may  take  enforcement 
action  against  any  person  affected 
hereby  at  any  time,  including  without 
limitation  the  intiation  of  a  proceeding 
to  suspend  or  revoke  registration 
pursuant  to  the  Act  and  the 
Commission's  regulations  thereunder 

Issued  in  Wastiinslon   D  C 
Ni'vember,  1982- 

By  the  Comni:ss:(!n 
lean  A.  Webb, 

Deputy  Secretary  o^  the  Com 
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Federal 
Regulations 
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Quantity         Volume 


Title  20 — Employees'  Benefits 
(Parts  400  to  499) 

Title  21— Food  and  Dnjgs 
(Part  1300  to  end) 

Title  26 — Internal  Revenue 
Part  1(1.301  to  1.400) 
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to  Supenntendent  o«  Documents  (Please  do  not  send  cash  of 
stamps).  Include  an  additionaJ  25%  for  foreign  mailing 

Ctwrgt  to  my  O^XMi  AooouN  No. 


Ortjer  No.. 


wiosivrwcira , 


CradN  Canl  Orttara  On»y 

Total  charges  $ 

Card  No.    L_L_±-Li_i-J. 


Fill  in  the  txjxes  below. 


Expiration  Date 
Month/Year 


XT 


Please  send  me  the  Cod*  of  F«cl«ral  Rtgutations  putstications  I  have 
selected  above.  , 


Name— First,  Last 


1   1   1    1    M    1    1    1    !    !    1 

1      1      1      1      1      1      1      '            1      .      i      1      1      ;      1      1      1 

street  address 

,    1             1                                         !       1                            1       1              1       !       1                                                               1    ... 

Company  name  or  additional  address  une 

1    i    M    1    1    I    !    1    1    1    1    M    1    M    i    1    i    i    1    M    M    i    1    1 

City                                                                                                   State        ZIP  Code 

1                      !             1   i          1   1   1   !       i    1   !       1    i   !   !   1   1 

(Of  Country) 

1           1    1    1    1    1    1    1       1    1    1    1    1    1    M    1    1    1    1    i    1    !    !    1    1 

PLEASE  PRINT  Oft  TYPE 

For  Office  Use  Only. 

Quantity 

Charges 

Enclosed 

To  be  mailed 

Subscriptions 

Postage 

Foreign  handling 

MMOB 

OPNR 

UPNS 

Discount 

Refund 

11-24-82 

Vol.  47   No.  227 

Pages  52957-53308 


Wednesday 
November  24,  1982 


Selected  Subjects 

Administrative  Practice  and  Procedure 
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Air  Carriers 
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Animal  Biologies 
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Animal  Diseases 
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Boycotts 
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Buses 
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Commodity  Futures  Trading  Commission 

Consumer  Protection 
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Energy  Conservation 

Conservation  and  Renewable  Energy  Office 

Grants  Administration 

Health  and  Human  Services  Department 
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(not  published  on  Saturdays,  Sundays,  or  on  official  holidays). 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Service,  General  Services  Administration.  Washington. 
D.C.  20406,  under  the  Federal  Register  Act  (49  Stat.  500,  hh 
amended;  44  U.S.C.  Ch.  15)  and  the  regulations  of  the 
Administrative  Ckjmmittee  of  the  Federal  Register  (1  CFR  Ch    I) 
Distribution  is  made  only  by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  Washington,  D.C.  20402. 
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available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect  documents  required  to  be 
pubhshed  by  Act  of  Congress  and  other  Federal  agency 
documents  of  public  interest  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
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issuing  agency. 
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Selected  Subjects 


Human  Development  Services  Office 
Public  Health  Service 

Handicapped 

Economic  Development  Administration 

Loan  Programs — Energy 

Rural  Electrification  Administration 

Marketing  Agreements 

Agricultiiral  Marketing  Service 

Mortgage  Insurance 

Federal  Housing  Commissioner-Office  of  Assistant 
Secretary  for  Housing 

Natural  Gas 

Federal  Energy  Regulatory  Commission 

Pesticides  and  Pests 

Environmental  Protection  Agency 

Radio  Broadcasting 

Federal  Communications  Commission 

Reporting  and  Recordkeeping  Requirements 

Civil  Aeronautics  Board 

Savings  and  Loan  Associations 

Federal  Home  Loan  Bank  Board 

Telephone 

Federal  Communications  Commission 

Trade  Practices 

Federal  Trade  Commission 

Trademarks 

Patent  and  Trademark  Office 

Water  Pollution  Control 

Environmental  Protection  Agency 
Wine 
Alcohol,  Tobacco  and  Firearms  Bureau 
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The  President 

Civil  Aeronautfrs  Board 

EXECUTIVE  ORDERS 

RULES 

52957 

Private  F.nten.nae  T.isV  Forre^  iRtrm,:!'on,i!  'TO 

Air  earners: 

12395) 

52987 

Baggage  liability  rules 

52977 

Non-operating  air  carrier  data  submission 

Executive  Agencies 

requirements  for  fitness  determinations;  re-filing 
of  data  after  2  years 

Agency  for  International  Development 

Domestic  cargo  transportation: 

NOTICES 

52991 

Non-operating  all-cargo  air  carrier  data 

Housing  guaranty  program; 

submission  requirements  for  fitness 

53144 

l^^banon 

determinations;  re-filing  of  data  after  2  years 

b2980 

!  Oversales;  consumer  protection 

Agricultural  Marketing  Service 

NOTICES 

RULES 

Hearings,  etc.: 

52960 

Fiiherts/hazelnuts  grown  in  Oreg.  and  Wash. 

53081 

Air  Illinois,  Inc. 

52959 

Oranges,  grapefruit,  tangerines,  tangelos.  dates  and 

53081 

Central  America  Air  Cargo 

rai.'^ins;  expenses  and  rates  of  assessment 

53082 

Mid  Pacific  Airlines,  Inc.;  fitness  investigation 

Agriculture  Department 

Civ't  Rights  Commission 

See  a/so  Agricultural  Marketing  Service;  Animal 

k,r,T  i.''"  F c 

and  Plant  Health  Inbpection  Service;  Federal  Crop 
Insurance  Corporation:  Packers  and  Stockyards 

5:5082 

Meetings;  State  advisory  committees: 
Maine 

Administration:  Rurcil  Ek'i.tnficatian 

53082 

Maryland 

Administra!:()n 

53082 

Vermont 

NOTICES 

53081 

Agency  fdrnis  S'jbmittfd  tn  O.MD  fcr  n  -,  :t.:vv 

Commerce  Department 

Alcohol,  Tobacco  and  Firearms  Bureau 

!                 :i          ,  nent  Administration; 

RULES 

International  Trade  Administration;  National 

Alcohol;  \-it!(;ulturai  are.-i  designatioris; 

Oceanic  and  Atmospheric  Administration;  Patent 

52996 

Suisan  Valley.  Calif, 

PROPOSED  RULES 

and  Trademark  Office. 

Alcop.ol;  viticuitural  area  designations: 

Commodity  fu'.-.rvs  Trad  nq  CcfT--^!:-,S!Cr-. 

53048 

Santa  Ynex  Valley,  Calif. 

PP>1  :'U>,lL'  ;=li„M  i-  .^. 

53051 

Yakin-a  Valley.  Wash. 
Animal  and  Plant  Health  Inspection  Service 

53031 

tuiurcs  commissiuu  nierohanls.  membership  in 
registered  futures  association;  rulemaking  petition 

PROPOSED  RULES 

Ccnserv-aticn  and  Renewable  Enemv  Ot?i'  e 

Livestock  and  poultry  d'sease  cnntnii: 

""  ' 

53026 

Anaplasmosis 
Viruses,  serums,  toxms,  e'.  : 

RUlES 

Residential  conservation  service  program; 

53026 

Killed  virus  \,ux;nes:  standard  requirements 

5J224 

Phssivp  solar  measures 

PROPOSED  Rules 

Arts  and  Humanities,  National  Foundation 

53236 

'     !n;iierciai  and  apartment  conservation  service 

i     --:am 

NOTICES 

Meetings: 

53156 

Inter-Arts  Ad\aGory  Panel  (2  documenisl 

Drug  Enforcement  Administration 

53156 

literature  Advisory'  Panel 

PROPOSED  RULKS 

53156 

Music  Ad\isory  Panel 

i'lescnptions; 

53038 

Dispensing  controlled  substances  in  institutional 

Centers  for  Disease  Control 

practitioner  emergency  rooms;  extension  of  lime 

NOTICES 

NOTICES 

Meetings: 

Muscle  fatigue,  experimental  protocol  for 

Registration  applications,  etc.;  controlled 

53129 

substances: 

evaluating  musculotendinous  in)uries,  etc. 

53154 

Merck  &  Co.,  Inc. 

(NIOSH) 

53155 

Xcia'   Co,    Inc. 

Child  Support  Enforcement  Office 

Economic  Development  Administration 

RULES 

RULES 

Federal  financial  participation; 

\ond<s::r!nii:;ation: 

53014 

Courts  and  law  enforcement  officials,  costs  of 

52976 

Handicappt'u  i:i  feutT,ii;\   assis:r'j  [Tograms; 

cooperative  agreements  with 

IV 
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53094 
53095 

52997 

53092 
53092 
53091 

53093 

53307 


53094 


53000 


53004 
53006 
53005 
53005 

53003 


52994 


53172 


53059 


53059 


Economic  Regulatory  Administration 

NOTICES 

Consent  orders: 

Imperial  Refineries  Corp. 
Natural  gas;  fuel  oil  displacement  certification 
applications: 

Bethlehem  Steel  Corp. 

Education  Department 

RULES 

Vocational  and  adult  education,  etc.: 

Discretionary  and  bilingual  education  programs; 

technical  amendments 
NOTICES 
Grant  applications  and  proposals;  closing  dates: 

Handicapped  children's  early  education  program; 

demonstration  grants 

Handicapped  children's  early  education  program; 

outreach  program 

Handicapped  children's  early  education  program; 

State  implementation  grant  program 
Meetings: 

Financing  Elementary  and  Secondary  Education 

Advisory  Panel 
Postsecondary  education: 

National  defense  and  direct  studenit  loan 

programs  directory  of  designated  low-income 

schools  for  teacher  cancellation  benefits; 

availability 

Energy  Department 

See  also  Conservation  and  Renewable  Energy 
Office;  Economic  Regulatory  Administration; 
Federal  Energy  Regulatory  Commis.sion. 
NOTICES 
Meetings: 

International  Energy  Agency  Industry  Advisory 

Board 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  appiuval  and 
promulgation;  various  States,  etc.: 

Illinois 
Pesticide  chemicals  in  or  on  raw  agricultural 
commodities;  tolerances  and  exemptions,  etc.: 

Ethoprop 

Hexazinone 

Norflurazon 

Picloram 
Pesticide  programs: 

Antimicrobial  pesticide  ingredients;  designation 

as  inert;  effective  date 
Pesticides;  tolerances  in  food; 

Acephate 
Water  pollution;  effluent  guidelines  for  point  source 
categories; 

Porcelain  enameling 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission 
standards: 

Benzene  from  storage  vessels  with  a  capacity 

greater  than  four  cubic  meters;  additional  test 

data 
Air  pollution  control;  new  motor  vehicles  and 
engines: 

Carbon  monoxide  emission  standards;  1982 

model  year  light  duty  vehicles 


Air  quality  implementation  plans;  approval  and 
promulgation;  various  States,  etc.: 
53057         Illinois 

Pesticide  chemicals  in  or  on  raw  agricultural 
commodities;  tolerances  and  exemptions,  etc.: 

53060  2,4-D 

53061  Magnesium  phosphide  . 
Pesticide  programs: 

53192         Data  requirements  for  registration 

NOTICES 

Meetings: 
53119         Air  quality  criteria  for  ozone  and  other 
photochemical  oxidants 

53113  State  FIFRA  Issues  Research  and  Evaluation 
Group 

Pesticide,  food,  and  feed  additive  petitions: 

53117  Dow  Chemical  Co.  et  al. 
53116         Mobay  Chemical  Corp.  et  al. 

Pesticides;  emergency  exemption  applications: 

53114  Permethrin,  etc. 

Pesticides;  experimental  use  permit  applications: 

53118  Elanco  Products  Co.  et  al. 
Pesticides;  temporary  tolerances: 

53119  ICI  Americas  Inc. 

Federal  Bureau  of  Investigation 

NOTICES 

Meetings: 
53155         National  Crime  Information  Center  Advisory 
Policy  Board 

Federal  Communications  Commission 

RULES 

Radio  broadcasting: 
53021         Experimental,  auxiUary,  and  special  broadcast 

and  other  program  distributional  services; 

reorganization  and  transfer  of  regulations 
Radio  stations;  table  of  assignments: 

53018  Colorado 

53019  Hawaii 
53019         Idaho 

53019  Kansas 

53020  Washington 

Television  stations;  table  of  assignments: 
53020         Wisconsin 

PROPOSED  RULES 
Common  carrier  services: 

53062  Financial  reports,  annual  (Forms  O  and  R); 
customer-premises  equipment  after  detariffing 
extension  of  time 

53063  Telephone  network,  connection  of  terminal 
equipment;  one  and  two  line  business  and 
residential  premises  wiring:  decision  not  to 
include  party  line  service 

NOTICES 
Hearings,  etc.: 

53120  High  Country  Broadcasting,  Inc.,  et  al. 

53121  Hobbs  Family  Television  et  al. 

53122  Perry  Broadcasting  Co.  et  al. 

Federal  Crop  Insurance  Corporation 

PROPOSED  RULES 
53025     Prevented  planting  insurance;  clarification  • 

Federal  Deposit  Insurance  Corporation 

NOTICES 
53162     Meetings;  Sunshine  Act 
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Federal  Election  Commission 

PROPOSED  RULES 
53030      Presidential  primary  matching  fund;  hearing 


Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Natural  Gas  Policy  Act;  ceiling  prices  for  high  cost 
natural  gas  produced  from  tight  formations;  various 
States: 

Nebraska 

Texas 
Practice  and  procedure; 

Wholesale  electric  rate  cases;  recnnsuipration  of 

decisions 
NOTICES 
Hearings,  etc.: 

BMB  Enterprises.  Inc.  (2  documents] 


53032 
53033 

53034 


53095, 
53096 
53097 
53099 

53100 
53100 
53100 
53101 
53101 
53097 
53101 
53102 
53103 
53103 
53104 
53104 
53104 
53105 
53106 
53106 

53107 

53107 

53107 

53108 

53108 

53109 

53108 

53109 

53109 

53110 

53110 

53111 

53111, 

53112 

53113 


Colorado  Interstate  Gas  Co. 

Consolidated  Edison  Co.  of  New  York.  Inc. 

documents) 

CP  National  Corp. 

Crow  Canyon  Shell 

Delaware  River  Basin  Commission  et  al. 

Detroit  Edison  Co. 

Dome  Pipeline  Corp. 

Donaldsonville,  La. 

El  Dorado  Irrigation  District 

Faustina  Pipe  Line  Co. 

Great  Lakes  Gas  Transmission  Co,  et  al. 

Hull,  Doug 

Lakehead  Pipe  Line  Co. 

Long  Island  Lighting  Co. 

Montana-Dakota  Utilitii^s  Co. 

Montaup  Electric  Co.  (2  documents) 

Natural  Gas  Pipeline  Co.  of  America 

New  York  Stale  Electric  &  Gas  Corp,  (2 

documents) 

North  Side  Canal  Co.,  Ltd. 

Northwest  Pipeline  Corp, 

Pacific  Gas  &  Electric  Co. 

Public  Service  Co.  of  Oklahoma 

Rochester  Gas  &  Electric  Corp. 

St.  Louis  Fuel  &  Supply  Co. 

San  Juan  Hydro.  Inc. 

South  Carolina  Electric  &  Gas  Co. 

Southern  California  Edison  Co. 

Transwestern  Pipeline  Co. 

Tuscarora  Yarns,  Inc. 

United  Gas  Pipe  Line  Co. 

Virginia  Electric  &  Power  Co,  (3  documents] 

Yankee  Hydro  Corp. 


Federal  Maritime  Commission 

NOTICES 

Investigations,  hearings,  and  petitions,  etc.: 
53123         U.S. /Japan  trades;  space  charter  and  cargo 
revenue  pooling  agreements 

Federal  Reserve  System 

NOTICES 

Appiitdtions.  etc.: 

53127  Hongkong  &  Shanghai  Banking  Corp  et  al 
Bank  hulding  companies;  propose-::  dc  r:r\o 
rnnh:i:Tk  activities: 

53128  ILuiukong  A  Shanghai  Banking  Corp,  ft  al 
53162     Meetings;  Sunshine  Act 


Federal  Trade  Commission 

RULES 

l^-niiihiti'd  trade  practices: 
52993  ICxds  Dfiital  Association 

NOTICES 

53162     Meetings:  Sunshm.^  ,-\i  t 


Fine  Arts  Commission 

NOTICES 

53089     Meetings 


Health  and  Human  Services  Department 

Ste  also  Centers  fur  U.;M\i.si    (,i  ::';ol.  Ch,id 
Support  Enforcement  Office;  Health  Care  Financing 
Administration;  Human  Development  Services 
Office;  Public  Health  Service;  Social  Security 
Administration. 
RULES 

Grants,  administration: 
Grants  and  subgrants  to  for-profit  organizations 


53007 


53129 


Federal  Home  Loan  Bank  Board 

RULES 

Federal  savings  and  loan  system,  etc.; 
52961         Net-worth  and  statutory-reserve  requirements 

Federal  Housing  Commissioner— Off  ice  of 
Assistant  Secretary  for  Housing 

PROPOSED  RULES 

Mortgage  and  loan  insurance  programs: 
53038         Underwriting  of  insured  single  family  mortgage 
loans;  direct  endorsement  program 


53130 


Health  Care  Financing  Administration 

RULES 

Grants,  adniinistration: 
Grants  and  subgrants  to  for-profit  organizations 
'\F.d:torial  Notp:  For  a  document  on  this  subject. 
see  entry  under  Health  and  Human  Services 

Department] 

NOTICES 

Grants;  availability,  etc; 

Health  financins  research  and  demonstration 
grants;  curiection 


Housing  and  Urban  Development  Department 

See  also  Federal  Housing  Coniniissioner — Oft.ee  of 
Assistant  Secretary  for  Housing.  New  Co!T..'r.unity 
Development  Corporation. 

NOTICES 

Authority  delegations: 

Richmond,  Va..  Area  Office,  Act;nK  .■^rea 
Manager;  order  of  succession 


Human  Development  Services  Office 

RULES 

53007      .Native  American  programs:  grants  and  subgrants  to 
for-profit  organizations 


VT 
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Indian  Affairs  Bureau 

NOTICES 

53130     Indian  tribal  entities;  list 

Interior  Department 

See  Indian  Affairs  Bureau,  Land  Management 
Bureau;  National  Park  Service:  Surface  Mining 
Reclamation  and  Enforcement  Office. 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development. 


52991 


53084 
53087 


53084 


53082 


53144 


53145, 

53147 

53148- 

53150 

53150, 

53151 

53151 
53152 

53153 
53154 


International  Trade  Administration 

RULES 

Restrictive  trade  practices  or  boycotts;  furnishing 

of  information;  interpretation 

NOTICES 

Antidumping: 

Steel  wire  rope  from  Japan 
Countervailing  duties: 

Ceramic  tile  from  Mexico 
Meetings: 

Semiconductor  Technical  Advisor>'  Committee 
Scientific  articles;  duty  free  entry: 

University  of  Illinois  at  Urbana-Champaign  ot  al. 

International  Trade  Commission 

NOTICES 

Generalized  System  of  Preferences; 

Vinyl  floor  tile  from  Taiwan;  probable  economic 

effect  of  continued  designation  as  eligible  for 

duty-free  treatment 
Import  investigations: 

Automotive  visors  (3  documents] 

Cube  puzzles  (3  documents) 

Hand-operated,  gas-operated  welding,  cutting. 

and  heating  equipment  and  component  parts  (2 

documents) 

Rayon  staple  fiber  from  Sweden 

Salmon  gill  fish  netting  of  manmade  fibers  from 

Japan 

Steel  wire  rope  from  Korea 

Vertical  milling  machines  and  parts,  attachments 

and  accessories 


Interstate  Commerce  Commission 

RULES 

Bus  Regulatory  Reform  Act;  implementation: 

53282  Bus  carrier  rates  and  fares;  procedures  for 
complaints 

53279         Future  costs,  estimated  or  forseeable:  recovery 

procedures 
53286         Intermediate  point  service  along  certificated 

interstate  routes;  removal  of  restrictions 
53260         Operating  authority  application  procedures 
53291         Preemption  of  State  regulation  of  regular-route 

passenger  services 

53283  Rates,  intrastate;  review  procedures 
PROPOSED  RULES 

Bus  Regulatory  Reform  Act;  implementation, 
53297         Employee  protection;  reemployment  rights 

NOTICES 

Motor  carriers: 
53303         Exemption  petitions  filed  by  carriers  of  property: 

final  handling  procedures 
53138         Finance  applications 


53143 
53136, 
53139, 
53140 
53141 

53143 


53143 


53135 
53135 
53135 

53135 


53162 


53163 


53089 
53089 

53136 

53130 


53028 
53030 


53156, 
53157 
53158 
53158 
53159 
53159 
53160 


Lease  and  interchange  of  vehicles 

Permanent  authority  applications  (3  documents) 


Temporary  authority  applications 
Rail  carriers: 

Atchison.  Topeka  &  Santa  Fe  Railway  Co.; 

passenger  train  operation 
Rerouting  of  traffic: 

St.  Louis  Southwestern  Railway  Co.  et  al. 

Justice  Department 

See  Drug  Enforcement  Administration;  Federal 
Bureau  of  Investigation;  Foreign  Claims  Settlement 
Commission. 

Land  Management  Bureau 

NOTICES 

Alaska  native  claims  selection;  applications,  etc.; 

Sitnasuak  Native  Corp.;  correction 

Stony  River  Ltd.;  correction 

Upper  Kalskag  Inc.;  correction 
Exchange  of  public  lands  for  private  land: 

Idaho 

Legal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  Act  (2  documents) 

National  Mediation  Board 

NOTICES 

Meetings;  Sunshine  Act 

National  Oceanic  and  Atmospheric 
Administration 

NOTICES 

Coastal  zone  management  programs: 

Indiana  et  al. 
Marine  mammal  permit  applications,  etc: 

Herman.  Dr.  Louis 

National  Park  Service 

NOTICES 

Meetings: 
San  Antonio  Missions  Advisory  Commission 

New  Community  Development  Corporation 

NOTICES 

Authority  delegations: 

Regional  Administrator.  Region  X  (Seattle),  et  al. 

transfer  of  federally-ovraed  surplus  land 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Practice  rules 

Reactor  operator  licenses;  denial  hearings 
Rulemaking  petitions: 

Lewis.  Marvin  I.,  et  al. 
NOTICES 
Applications,  etc.: 

Carolina  Power  &  Light  Co.  (2  documents) 

Commonwealth  Edison  Co.  (2  documents) 
Northeast  Nuclear  Energy  Co.  et  al, 
Portland  General  Electric  Co.  et  al. 
Sacramento  Municipal  Utility  District 
Wisconsin  Electric  Power  Co. 
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Pacific  Northeast  Electric  Power  and 
Conservation  Planning  Council 

NOTICES 

53163     Meetings:  Sunshine  Act 

Packers  and  Stockyards  Administration 

PROPOSED  RULES 

53027      Accounting,  recordkeeping  and  trade  practices; 
regulations  review;  extension  of  time 

Patent  and  Trademark  Office 

PROPOSED  RULES 

Trademark  cases; 
53054  Oppositions,  petitions  to  cancel,  and  affidavits  or 

declarations 

Postal  Rate  Commission 

PROPOSED  RULES 

Practice  and  procedure  rules: 
53056         Recommended  rate  classification  decisions; 
advance  notice;  extension  of  time 

Public  Health  Service 

RULES 

Grants; 
53007  Adolescent  pregnancy  and  family  iife.  rcsfar'rh 

projects;  correction 
53007  Grants  and  subgrants  (o  for-profit  organiz.itions 

Rural  Electrification  Administration 

RULES 

Electric  borrowers; 
52961         Financial  forecast-electric  distribution  systems 
(Bulletin  10,5-.5) 

Small  Business  Administration 

RULES 

52966     Innovation  research  program;  policv  directive 

NOTICES 

Meetings;  regional  advisory  councils; 
53160         Kansas 


53089 
53091 


Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  v\'noi,  or  m, in-made  textiles: 

lnd;.i 

iPid  apparel  categories;  correlation  with 


US.  Idiitl  Schedules 

Treasury  Department 

Sec  .'\;! ohol  Tobacco  and  Firearms  Bureau; 

United  States  Information  Agency 

NOTICES 

53160  Not-fnrprof;'  prij;.^r,inis  supporting  President's 
International  Youth  Exchange  Initiative;  selective 
assistance  and  limited  grant  support 

Veterans  Administration 

NOTICES 

Mrt-tmys: 

53161  R(>habilitat;:>:i  Ri's..,.i(:h  ani;  D.'velopment 
Scientific  Review  ,j!ia  E\,i]  i^hor  BrMird 


53155 


53053 


Social  Security  Administration 

RULES 

Grants,  administration: 
Grants  and  subgrants  to  for-profit  organizations 
(Editorial  Note;  For  a  document  on  this  subject, 
see  entry  under  Health  and  Human  Services 
Department.) 

Social  Security  Reform,  National  Commission 

NOTICES 

Meetings 

Surface  Mining  Reclamation  and  Enforcement 
Office 

PROPOSED  RULES 

Permanent  program  submission;  various  States: 
Iowa;  hearing  cancellation 


53163 


Synthetic  Fuels  Corporation 

NOTICES 

Meetings;  Sunshine  Act 


vm 


Federal  Register  /  Vol.  47,  No.  227  /  Wednesday.  November  24, 1982  /  Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  foe 
the  Reader  Aids  section  at  the  end  of  this  issue 


Federal  Reg 

Vol.  47,  No. 
Wednesday, 


3  CFR 

Cxecuttv«  Orders  ' 

12395 52957 

7  CFR 

905 52959 

906 52959 

912 52959 

982 52960 

987 52959 

989 52959 

1701 52961 

Proposed  Rul«s: 

442 53025 

9  CFR 
Proposed  Rules: 

55 53026 

113 53026 

201 53027 

203 53027 

10  CFR 

456 53224 

Proposed  Rules: 

2 53028 

50 53030 

55 53028 

458 53236 

11  CFR 
Proposed  RuIeK 

106 53030 

9031-9039 53030 

12  CFR 

541 52961 

561 52961 

563 52961 

13  CFR 

Ch.  1 52966 

311 52976 

14  CFR 

204 52977 

250 52980 

254 52987 

291 52991 

15  CFR 

369 52991 

16  CFR 

13 52993 

17  CFR 
Proposed  Rules: 

170 53031 

18  CFR  -| 
Proposed  Rules: 

271  (2  documents) 53032. 

53033 
385 53034 

21  C^R 

193 52994 

Proposed  Rules: 

1306 53033 

24  CFR  I 

Proposed  Rules: 

200 53038 

203 53038 

221 53038 

234 53038 

27  CFR 

9 52996 

Proposed  Rules: 

9  (2  documents) 53048, 

53051 


30  CFR 

Proposed  Rules: 

915 

....53053 

34  CFR 

408 

....52997 

500 „ 

520 

525  

....52997 
....52997 

....52997 

526 52997 

527 52997 


37  CFR 

Proposed  Rules: 

2       

53054 

39  CFR 
Proposed  Rules: 

3001        

53056 

40  CFR 

52 

..  53000 

162 

53003 

180  (4  documents).... 
466  

....53004- 

53006 

53172 

Proposed  Rules: 

52      

53057 

6 1           

53059 

86   

53059 

158 

.  53192 

130  (2  documents).... 

42  CFR 

52    

53060, 

53061 

530C7 

52d 

53007 

52h  

53007 

55a 

53007 

86    

53G07 

45  CFR 

74 

53007 

304 

53014 

1336 

53007 

47  CFR 

73  (6  documents) 

74 

53018- 

53020 

53021 

Proposed  Rules: 

34 

53062 

35 

53062 

68 

53063 

49  CFR 

1002 

53291 

1045B 

53260 

1046 

53260 

1 1 39 

.. ..  53279 

1 142 

53282 

1 1 43 „ 

53283 

1160 

53260 

1165 

53286 

1158  

53260 

1169         

53291 

Proposed  Rules: 
1002 

53297 

1170 

53297 

|FR  Doc.  82-3 
Fileci  11-23-8: 


52957 


Federal  Register 

Vol.  47,  No.  227 

Wednesday.  November  24.  1982 


Presidential  Documents 


Title  3— 

The  President 


Executive  Order  12395  of  November  20,  1982 
International  Private  Enterprise  Task  Force 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  statutes 
of  the  United  States  of  America,  and  in  order  to  establish,  in  accordance  with 
the  provisions  of  the  Federal  Advisnrv  Committee  Act.  as  amended  (5  U.S.C. 
App.  I],  an  advisory  committee  on  the  role  of  private  enterprise  in  inter- 
national economic  developm.enf.  it  is  here't'V  ordered  as  follows; 

Section  1.  Establishment,  (a)  Thtre  is  established  the  internationdl  Private 
Enterprise  Task  Force.  The  Task  Force  shall  be  composed  of  no  more  than 
twenty-one  members  v\ho  shall  be  appointed  liy  th.e  President  from  among 
leaders  in  the  private  sector.  Members  will  be  chosen  primarily  from  the  chief 
operating  or  chief  executive  officers  of  private  enterprises,  including  agri- 
businesses. 

lb)  The  President  shtiH  designate  a  Chairman  and  Vice  Chairman  from  among 

the  members  of  the  Task  Force, 

Sec.  2.  /'i./i  nons.  (a)  The  Task  Force  shall  advise  the  President,  the  Director  of 
the  Lniied  States  Internationa!  Development  Cooperation  Agency,  and  the 
Ad:r!in!str<.'(;r  of  the  Agency  br  International  Development  with  respect  to  the 
role  private  enterprise  can  play  in  the  implementation  of  programs  and 
a;  *;vi!ies  under  the  Foreign  Assistance  Act  of  1961,  as  amended. 

(b)    riie    lusk    Force    shall    achi-^e   on   the   involvement   of  specific   private 

enterprises  in  sui  h  programs  and  activities. 

Sec.  3.  Adnunistra'L:;:,  (a)  The  heads  of  Executive  agencies  shall,  to  the  extent 
p.-rmitted  by  law,  provide  the  1  ask  Force  with  such  information  as  may  be 

necessary  for  the  effective  pe-form.ance  of  its  functions. 

(b)  Members  of  the  Task  Force  shall  serve  without  any  compensation  for  their 
work  on  the  Task  Force.  However,  they  may  be  allowed  transportation  and 
travel  expenses,  including  per  diem  in  lieu  of  subsistence,  as  authorized  by 
law  (5  U.S.C.  5701-5707). 

(c)  The  Agency  for  International  Development  shall  provide  the  Task  Force 
with  such  administrative  services,  funds,  facilities,  staff  and  other  support 

services  as  may  be  necessary. 

Sec.  4.  Geiipral  ProMSions.  (a)  .N'otwithsiandink'  the  provisions  of  any  other 
Executive  Order,  the  responsibiht'cs  of  the  Presuie;it  under  the  Federal  Advi- 
sory Committee  Act,  as  amendf'd.  except  that  of  leportmg  annually  tn  the 
Congress,  which  are  applicable  to  the  Task  Fore  e  established  by  th,'^  Order, 
shall  be  performed  by  the  Administrator  oi  the  Attency  for  Inti  :-i.!*:.  -.il 
Development  in  accordance  with  guidelines  and  procedures  establ.&hea  L\  tne 
Administrator  of  General  Services 


(b)  In  accord  with  the  Federal  Advisor\  Comrr 
Force  shall  terminate  on  December  M.  1<182,  ur 


ittee  .Ai  t,  iis  amend"d.  me  Tdsk 
less  sooner  extended. 


a 


cn/^^Sid^ 


Q 


[FR  Doc.  82-,32523 

Filed  n-23-82:  iri3  nml 


THE  WHITE  HOUSE. 
November  20.  1982. 
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ThMS  section   of   the   FEDERAL   REGISTER 
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of  which   are   keyed   to   and   codified   in 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  905,  906,  912,  987.  and  989 

Expenses  and  Rates  of  Assessment 
for  Specified  Marketing  Orders 

AGENCY:  Agricuhur;^!  M.trkpliny  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  authorizes 
expenses  of  the  Citrus  Administrative 
Committee  funotionino  under  Marketing 
Order  905,  the  Texas  Valley  Citrus 
Committee  functioning  under  M.srketiag 
Order  906,  the  Indian  River  Grapefruit 
Committee  functioning  under  Marketing 
Order  912,  the  California  Date 
Administrative  Committee  functioning 
under  Marketing  Order  987,  and  the 
Raisin  Administrative  Committee 
functioning  under  Marketing  Order  989. 
Funds  to  administer  these  programs  are 
derived  from  assessments  on  Florida 
citrus,  Texas  citnis,  Florida  grapefruit. 
and  California  date  and  raisin  handlers 
regulated  under  the  orders.  This  action 
is  necessary  to  enable  the  Committees 
to  meet  current  fiscal  obligations. 

EFFECTIVE  DATES:  August  1.  1982-July 
31,  1983.  for  Marketing  Orders  905,  906, 
912  and  989;  §§  905.221;  906.222;  912.222; 
and  989.333  October  1,  1982-September 
30,  1983,  for  Marketing  Order  987; 
§  987.327. 

FOR  FURTHER  INFORMATION  CONTACT: 

J.  S.  Miller.  Chief,  Specialty  Crops 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  Washington,  DC.  20250 
(202)  447-5697. 

SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  USDA 
guidelines  implementing  Executive 
Order  12291  and  Secretary's 
Memorandum  No.  1512-1  and  has  been 


classified  a  "non-major"  rule  nndcr 
criteria  contained  therein. 

William  T.  Manley.  Depu*y 
.■\dministrator,  Agricultural  Markptirg 
Service,  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantia!  number  of  small 
eniities  because  it  would  not 
mp.isurabiy  affect  costs  for  '.he  di'"ectly 
regulated  handlers. 

These  marketing  orders  are  effective 
under  the  Agricultural  Marketing 
.'Nsreemen!  Act  cf  igS'',  as  amended  [7 
I  B.C.  601-Cr4}.  These  actions  are  based 
upon  the  recomir.endations  and 
information  submittrd  liy  the 
Cnmmittpps  established  under  the 
respective  marketing  orders,  and  upon 
other  information.  It  is  found  that  the 
expenses  and  rates  of  asses.sment.  as 
hereinafter  provided,  will  tend  to 
effectuate  ihe  declared  policy  of  Lhe  act, 

l!  is  further  found  that  it  is 
impracticable  and  contrarv  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  public  rulemaking  and  good 
cause  exists  for  not  postponing  the 
effective  dare  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553).  Each  oider  requires  that  the 
rate  of  assessment  for  a  particular  fiscal 
period  shall  apply  to  all  assessable 
Florida  citrus.  Texas  citrus,  Florida 
Indian  River  grapefruit;  and  California 
dates  and  raisins,  handled  from  the 
beginning  of  such  period.  To  enable  the 
Committees  to  meet  current  fiscal 
obligations,  approval  of  the  expenses  is 
necessary  without  delay.  It  is  necessary 
to  effectuate  the  declared  policy  of  the 
act  to  make  these  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions,  and  the 
effective  time. 

List  of  Subjects 

7  CFR  Purt  905 

Marketing  agreprr.cnts  and  orders. 
Florida  citrus.  Florida. 

7  CFR  Pari  906 

Marketing  agreements  and  ordt-rs. 
Oranges  and  grapefruit.  Texas. 

7  CFR  Part  912 

Marketing  agreements  and  orders. 
Indian  River  grapefruit,  Florida. 

7  CFR  Part  987 

Marketing  agreements  and  orders. 
Dates,  California. 


7  CFR  Part  989 

Marketing  agreements  and  orders. 

Raisins,  C.iI;fornia 

rherpfcre.  S§  905.220  [W.O.  905); 
906.221  (MO.  906);  912.221  (M.O.  912); 
987.326  (M.O.  98":   .'- 1 '<H^  ; -..;    \(  O 
9H9)  are  removed  sr.c  r  f-v\  ^  s  .-mi,)  ..^1 
IM  O.  905);  906.222  (M.O.  906);  912.222 
(M.O.  912);  987.327  (M.O.  987);  and 
989.333  (M.O.  989)  are  added,  to  read  as 
follows;  (The  following  sections 
prescribe  annual  expenses  and 
assessment  rates  and  will  not  be 
published  in  the  Code  of  Federal 
Regulations). 

:  905.221     tvpenses  and  assessment  rate, 

(a)  Expenses  that  are  reasonable  and 
likely  to  be  incurred  by  the  Citrus 
Administrative  Committee  during  the 
fiscal  period  August  1. 1982,  through  July 
31. 1983.  will  amount  to  $241,800. 

(b)  The  rate  of  assessment  for  said 
period,  payable  by  each  handler  in 
accordance  with  §905.41,  is  fixed  at 
S0.00375  per  carton  [%  bushel)  of  fruit. 

;  906  ;?2     Expenses  and  ai,jessmcr-1  rate 

Expenses  of  SI. Ill, .320  by  the  Texas 
Valley  Citnjs  Committee  are  authorized, 
and  an  assessment  rate  of  $0.05  per  \o 
bushel  carton  of  oranges  or  grapefruit  is 
established  for  the  fiscal  year  ending 
July  31. 1983.  Unexpended  funds  may  be 
carried  over  as  a  reserve  from  the  fiscal 
year  ended  July  31, 1982. 

;  912.222     Expenses  a"!l  .-isses«-"i€,.t  Mte 

Expenses  of  $10,2*j0  by  llie  Indian 
River  Grapefruit  Committee  are 
authorized,  and  an  assessment  rate 
payable  by  each  handler  in  accordance 
with  §912.41  of  $0.0005  per  carton  (% 
bushel)  of  grapefruit  is  established  for 
the  fiscal  vcar  ending  July  31.  1983. 

t  987.327     Expenses  and  assessment  rate 

Expenses  of  $27,230  by  the  California 
Date  Administrative  Committee  are 
authorized,  and  an  assessment  rate 
payable  by  each  handler  in  accordance 
with  §  987.72  of  7  cents  per 
hundredweight  of  assessable  dates  is 
established  for  the  crop  year  ending 
September  30, 1983;  any  unexpended 
funds  from  that  crop  may  be  used 
temporarily  during  the  first  four  months 
of  the  ensuing  crop  year,  and  thereafter 
shall  be  credited  or  refunded  to  the 
handler  from  whom  collected. 


52960 


Federal  Register  /  Vol.  47.  No.  227  /  Wednesday.  November  24.  1982  /  Rules  and  Regulations 


§980.333    E»pena— wasinwit  rate. 

Expenses  of  $354,000  by  the  Raisin 
Administrative  Committee  are 
authorized,  and  an  assessment  rate 
payable  by  each  handler  in  accordance 
with  S  969.80  of  $1.60  per  ton  of 
assessable  raisin  tormage  is  established 
for  the  crop  year  ending  July  31, 1983; 
any  unexpended  funds  from  that  crop 
year,  shall  be  credited  or  refunded  to  the 
handler  from  whom  collected. 

(Sees.  1-19;  48  Stat.  31.  as  amended;  7  U.S.C. 
601-674) 

Dated:  November  17, 1982. 
D.  S.  Kuryloski. 

Acting  Director.  Fruit  and  Vegetable  Division. 

(PR  Doc  82-32128  Piled  11-23-82:  8:45  am| 
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7  CFR  Part  982 

Filberts/Hazelnuts  Grown  in  Oregon 
and  Washington;  Establisiinient  of 
Insheil  Trade  Demand  for  the  1962-83 
Itlarfceting  Year 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

summary:  This  action  establishes  an 
inshell  trade  demand  for  domestic 
filberts  for  the  1982-83  marketing  year. 
This  inshell  trade  demand  would  be 
used  in  implementing  volume  regulation 
percentages  necessary  to  promote 
orderly  marketing  for  filberts  during  that 
year.  This  action  was  recommended 
unanimously  by  the  Filbert/Hazelnut 
Marketing  Board.  The  Board  works  with 
the  USDA  in  administering  the  filbert/ 
hazebiut  marketing  order  program. 
EFFECTIVE  DATE:  May  1, 1982  through 
June  30,  1983. 

FOR  FURTHER  INFORMATION  CONTACT 
].  S.  Miller,  Chief,  Specialty  Crops 
Branch,  Fruit  and  Vegetable  Division. 
AMS.  USDA.  Washington,  D.C.  20250, 
(202)  447-5697. 

SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  USDA 
guidelines  implementing  Executive 
Order  12291  and  Secretary's 
Memorandum  No.  1512-1  and  has  been 
classified  a  "non-major"  rule. 

William  T.  Manley,  Deputy 
Administrator,  Agricultural  Marketing 
Service,  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  would  result  in  only 
minimal  costs  being  incurred  by  the 
regulated  nine  handlers. 

It  is  found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  public  rulemaking  and  that 


good  cause  exists  for  not  postponing  the 
effective  time  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553).  because:  (1)  The  inshell 
trade  demand  established  in  this  action 
will  be  used  in  connection  with  the 
computation  of  volume  regulation 
percentages  for  the  1982-83  marketing 
year  and  growers  and  handlers  need  to 
know  promptly  (a)  thafvolume 
regulation  will  be  effective  for  the  1982- 
83  marketing  year,  and  (b)  the  size  of  the 
inshell  trade  demand  quantity  for  that 
year,  so  they  can  plan  their  operations 
accordingly;  (2)  the  inshell  trade 
demand  quantity  must  be  established 
promptly  so  the  preliminary  computed 
free  percentage,  which  will  release  no 
less  than  70  percent  of  the  inshell  trade 
demand  quantity,  can  be  computed  as 
soon  as  practicable;  and  (3)  giving 
preliminary  notice  and  postponing  the 
effective  time  of  this  action  will  not 
8er\e  any  useful  purpose. 

This  action  is  pursuant  to  the 
marketing  agreement  and  Order  No.  982, 
as  amended  [7  CFR  Part  982).  regulating 
the  handling  of  filberts  grown  in  Oregon 
and  Washington.  The  marketing 
agreement  and  order  are  collectively 
referred  to  as  the  "order".  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674). 

Section  982.40(b)  of  the  order  provides 
that  prior  to  August  of  a  marketing  year 
the  Board  shall  compute  and 
recommend  establishment  of  an  inshell 
trade  demand  for  that  year  to  the 
Secretary.  If  the  Secretary  finds  on  the 
basis  of  the  Board's  recommendation  or 
other  information  that  volume  regulation 
for  merchantable  filberts  for  that 
marketing  year  would  tend  to  effectuate 
the  declared  policy  of  the  act.  the 
Secretary  is  required  to  establish  that 
inshell  trade  demand.  For  the  1982-83 
marketing  year,  the  Board  computed  a 
trade  demand  of  4,293  tons  in 
accordance  with  the  formula  prescribed 
in  I  982.40(b),  However,  the  Board  was 
unanimous  in  its  belief  that  the 
computed  trade  demand  would  release 
an  insufficient  quantity  of  inshell  filberts 
for  domestic  consumption  during  the 
1982-83  season. 

Sales  of  domestic  inshell  filberts 
average  about  5,000  tons  per  year,  and 
historically  the  filbert  industry  needs 
about  500  tons  of  inshell  filberts  as  a 
desirable  carryout  for  sales  until  the 
new  crop  is  harvested  and  available  for 
marketing.  Consequently,  the  Board 
unanimously  requested  the  Secretary  to 
establish  a  trade  demand  of  5.500  tons  in 
lieu  of  the  computed  quantity  of  4.293 
tons.  It  was  the  Board's  view  that  a  5,500 
ton  inshell  trade  demand  would  promote 
orderly  marketing  conditions  during  the 


1982-83  season  by  providing  enough 
merchantable  filberts  to  meet  1982-83 
season  market  needs  and  a  carryover 
for  early  1983-84  market  needs.  To 
permit  the  establishment  of  the  larger 
more  meaningful  inshell  trade  demand 
quantity  estimated  and  recommended 
by  the  Board,  the  formula  for  the 
computation  of  inshell  trade  demand  in 
S  982.40(b)  was  suspended  on  an  interim 
final  basis  effective  October  7, 1962  (47 
FR  44232). 

The  1982  filbert  crop  in  Oregon  and 
Washington  is  estimated  to  be  a  record 
17,000  tons,  about  2.300  tons  greater 
than  last  year's  crop.  Barring  adverse 
weather  during  the  harvest  period,  a 
crop  that  large  would  result  in 
merchantable  inshell  supplies  of  about 
16.300  tons,  far  in  excess  of  the  Board's 
estimate  of  market  needs.  This  quantity 
cannot  possibly  be  absorbed  by  the 
domestic  inshell  market  in  an  orderly 
fashion,  and  it  is  imperative  that  a 
volume  regulation  be  in  effect  for  the 
1982-83  marketing  year  and  therefore, 
the  inshell  trade  demand  of  5.500  tons 
estimated  and  recommended  by  the 
Board  should  be  established. 

Following  establishment  of  the  inshell 
trade  demand  for  the  1982-83  marketing 
year,  a  preliminary  free  percentage 
would  be  computed  and  announced  by 
Board  management  to  release  70  percent 
of  that  inshell  trade  demand.  After  the 
1982  field  price  has  been  negotiated 
between  growers  and  handlers,  a  free 
percentage  to  release  80  percent  of  that 
inshell  trade  demand  would  be 
computed.  On  or  before  November  15. 
the  Board  would  meet  to  recommend  to 
the  Secretary  the  final  free  and 
restricted  percentages  to  release  100 
percent,  or  up  to  110  percent  if  market 
conditions  justify,  of  the  1982-83  inshell 
trade  demand. 

The  free  percentage  portion  of  the 
1982  production  would  be  available  for 
use  in  all  outlets,  but  primarily  in  the 
domestic  inshell  market.  Inshell  filberts 
withheld  from  handling  [i.e..  restricted 
filberts]  may  be  shelled  for  domestic  or 
foreign  shipment,  exported,  or  disposed 
of  in  outlets  which  are  noncompetitive 
with  normal  market  outlets  for  inshell 
filberts. 

On  the  basis  of  the  Board's 
recommendation  and  other  information, 
it  is  hereby  found  that  limiting  the 
quantity  of  merchantable  filberts  which 
may  be  handled  during  the  1982-83 
marketing  year  through  application  of 
free  and  restricted  percentages  to  the 
inshell  trade  demand  hereinafter  set 
forth  would  tend  to -effectuate  the 
declared  policy  of  the  act. 
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List  of  Subjects  in  7  CFR  Part  982 

Marketing  Agreement  and  Order, 
Filberts,  Hazelnuts,  Oregon, 
Washington. 

Therefore,  §  982.231  is  removed  and  a 
new  I  982.232  is  added  to  read  as 
follows:  (The  following  section  will  not 
be  published  in  the  Code  of  Federal 
Regulations). 

§  982.232    Trade  demand  and  free  and 
restricted  percentages— 1982-83  marketing 
year. 

(a)  The  trade  demand  for 
merchantable  inshell  filberts  for  the 
1982-83  marketing  year  shall  be  5.500 
tons. 

(b)  Reserved. 

(Sees.  1-19,  48  Stat.  31.  as  amended;  7  U.S.C. 
601-674) 

Dated:  November  19,  1982. 
D.  S.  Kuryloski. 
Acting  Director,  Fruit  and  Vegetable  Division. 

in?  Doc  82-32319  Filed  ll-23-fl2:  8:45  am) 
BILLING  CODE  3410-02-11 


Rural  Electrification  Administration 
7  CFR  Part  1701 

Public  Information;  Appendix  A— REA 
Bulletins 

agency:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Final  rule. 

summary:  REA  hereby  amends 
Appendix  A — REA  Bulletins  by  revising 
REA  Bulletin  105-5.  "Financial 
Forecast — Electric  Distribution 
Systems."  This  revision  formalizes 
REA's  acceptance  of  financial  forecasts 
prepared  using  a  standard  computer 
program  in  lieu  of  manually  prepared 
forecasts.  The  computer  program's 
design  has  been  tested  extensively  and 
found  acceptable  by  both  REA  and  its 
borrowers.  Use  of  the  computerized 
forecast  reduces  the  burden  of  work 
required  both  of  applicants  in  preparing 
and  revising  their  forecasts,  and  that  of 
REA  field  staff  members  who  assist  the 
applicants,  and  those  who  review  the 
completed  forecasts  as  part  of  the  loan 
making  process.  The  financial  forecast, 
formally  adopted  by  the  applicant's 
board  of  directors,  presents  their 
financial  plans,  indicates  their  loan 
needs,  and  demonstrates  loan  feasibility 
to  REA  and  other  lenders.  It  also  serves 
as  a  long-range  planning  tool  in  the 
management  of  these  rural  eleqtric 
utilities. 

EFFECTIVE  DATE:  October  8, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Weaver,  Director,  Electric 
Loans  and  Management  Division,  Rural 


Electrification  Administration,  Room 
3342,  South  Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250, 
telephone  (202)  382-1900.  The  Final 
Regulatory  Impact  Statement  describing 
the  options  considered  in  developing  the 
final  rule  and  the  impact  of 
implementing  each  option  is  available 
on  request  from  the  above-named 
individual. 
SUPPLEMENTARY  INFORMATION: 

Paperwork  ReductioD  Act 

Information  collection  and 
recordkeeping  requirements  contained 
in  this  regulation  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  the  provisions  of  44  U.S.C. 
Chapter  35  and  have  been  assigned 
OMB  No.  0572-0072. 

REA  regulations  are  issued  pursuant 
to  the  Rural  Electrification  Act  as 
amended  (7  U.S.C.  901  et  seq).  This  final 
action  has  been  reviewed  in  accordance 
with  Executive  Order  12291,  Federal 
Regulation.  This  action  will  not  (1)  have 
an  annual  effect  on  the  economy  of  SlOO 
million  or  more;  (2)  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
result  in  significant  adverse  effects  on 
competition,  employment,  investment  or 
productivity  and  therefore  has  been 
determined  to  be  "not  major."  This 
action  does  not  fall  within  the  scope  of 
the  Regulatory  Flexibility  Act  and  is  not 
subject  to  OMB  Circular  A-95  review. 
This  program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  as  10.850 — 
Rural  Electrification  Loans  and  Loan 
Guarantees. 

Background — The  prior  revision  of 
this  bulletin  was  November  26.  19"3. 
REA  has  a  continuing  need  to  assess 
borrower  loan  fund  requirements  and 
their  financial  feasibility.  This 
formalized  document  submitted  to  RK.A 
in  support  of  loans  helps  to  assure  RKA 
that  each  borrower  is  committed  to  a 
reasonable,  prudent  plan  that  will  allow 
it  to  achieve  REA  program  obji^ctives 
and  repay  its  REA  loan  as  h,<<!  .'ed.  While 
there  are  many  factors  influencing  the 
quality  of  forecasting  done  by 
borrowers,  the  automated  system 
contributes  to  the  quality  of  forecasts  by 
eliminating  mathematical  errors  as  well 
as  by  making  it  easier  for  managers  to 
keep  their  forecasts  current.  These 
benefits  should  be  permanent.  REA 
considered  options: 

1.  Continue  to  require  that  all 
forecasts  be  prepared  using  the 
Standard  REA  Forms  325  a-k.  This  was 
considered  an  unnecessary  and 
frivolous  requirement  putting  an  undue 
burden  on  the  applicant  when  a 


computer  prepared  equivalent  is 
available. 

2.  Another  option  would  be  for  REA  to 
prepare  its  own  forecast  for  loan 
purposes.  This  would  add  workload  to 
REA's  field  staff  and  duplicate  efforts 
borrowers  would  carry  on  for  their  own 
internal  financial  management  planning. 

A  Notice  of  IVoposed  Riilemakiny  was 
published  in  the  Federal  Register  on 
November  20,  1981,  Vol  jme  46,  -Number 
224.  page  57057.  However,  no  public 
comments  were  received  in  response  to 
the  notice. 

List  of  Subjects  in  7  CFR  Part  1701 

Administrative  practice  and 
procedure.  Electric  utilities.  Loan 
programs — energy. 

PART  1701— {AMENDED] 

7  CFR  Part  1701,  Appendix  A— REA 
Bulletins,  is  hereby  amended  by  revising 
REA  Bulletin  105-5,  "Financial 
P'orecast — Electric  Distribution  System." 

DntHd:  Octobers,  1982. 
Jack  Van  Mark, 
Acting  Administrator. 

\rR  Dim;  H2-,120<J1  Filed  11-23-82:  8:45  am) 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Parts  541,  561,  and  563 

1  No.  82-7291 

Amendments  to  Net-Worth  and 
Statutory-Reserve  Requirements 

Dated:  November  4. 1982. 
AGENCY:  Federal  Home  Loan  Bank 

Bo,i;d. 

ACTION:  Final  rule 

summary:  The  Federal  Home  Loan  Bank 
Burtpd  (Board")  is  amending  its 
regulations  governing  reserve 
requirements  [i.e..  the  statutory-reserve 
and  net-worth  tests)  to  allow  institutions 
whose  accounts  are  insured  ("insured 
institutions")  by  the  Federal  Savings 
and  Loan  Insurance  Corporation 
('  FSLIC  ")  to  include  as  part  of  their 
reserves  a  newly  recognized  item  called 
".Appraised  Equity  Capital."  In  addition, 
the  Board  is  changing  the  term  "net 
worth"  to  "regulatory  net  worth"  to 
reflect  that  the  term  is  used  in  the 
context  of  regulatory  definitions  and 
other  Board  rules.  These  amendments 
provide  a  more  realistic  approach  to 
reserve  requirements  in  light  of  current 
economic  conditions  by  permitting 
savings  and  loan  institutions  to  reflect 
certain  equity  items  in  their  reports  to 
the  Board. 
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EFFECnvc  DATC  November  4, 1982. 
FOR  FURTHEII  INFORMATION  CONTACT. 

David  Schweitzer,  Office  of 
Examinations  and  Supervision  (202/377- 
6362],  or  John  P.  Soukenik,  Acting 
Director,  Division  of  Corporate  and 
Regulatory  Structure,  Office  of  General 
Counsel  (202/377-6411),  Federal  Home 
Loan  Bank  Board.  1700  G  Street.  NW.. 
Washington.  DC.  20552. 
SUPPLEMENTARY  INFORMATION: 

Badcground 

On  August  26, 1982,  the  Board,  by 
Resolution  No.  82-580,  47  FR  39692 
(September  9, 1982),  proposed  to  amend 
its  regulations  pertaining  to  reserve 
requirements  to  allow  currently 
unrecognized  appreciation  in  various 
asset  items  to  be  used  to  meet  those 
requirements. 

At  the  time  of  the  proposal.  Section 
403(b)  of  the  National  Housing  Act  (12 
U.S.C.  1726(b))  ("NHA")  required  the 
Board  to  establish  a  specific  reserve 
requirement  ("statutory  reserve")  to  be 
composed  of  an  amount  not  greater  than 
6  percent  nor  less  than  3  percent  of  each 
institution's  insured  accounts.  The 
provision  provided  the  Board  with  this 
flexibility  in  setting  the  required 
percentage  of  statutory  reserves  so  that 
in  various  economic  climates  the  Board 
could  determine  the  amount  of  reserves 
a  viable  insured  institution  should 
maintain.  The  NHA  also  provided 
considerable  latitude  for  the  Board  to 
determine  what  accounts  may  be 
included  under  the  general  term 
"reserves"  (see  Board  Resolution  No. 
82-581,  August  26,  1982;  47  FR  39661. 
September  9, 1982).  Pursuant  to  that 
authority,  the  Board  proposed  that 
insured  institutions  could  include  an  off- 
balance-sheet  item  called  "Appraised 
Equity  Capital"  in  computing  statutory 
reserves.  In  the  proposal,  the  Board 
defined  appraised  equity  capital  as 
basically  the  arithmetical  difference 
between  the  net  book  value  and  the 
appraised  fair  market  value  of  office 
land,  buildings,  and  improvements, 
including  leasehold  improvements 
owned  by  the  insured  institution  or  any 
of  its  subsidiaries  or,  in  some  instances. 
the  deferred  profit  from  a  sale  with 
leaseback  of  formerly  owned  office 
property. 

Since  the  August  26, 1982,  proposal. 
Congress  has  enacted  and  the  President 
has  signed  into  law  major  legislation 
concerning  the  overall  structure  of  the 
savings  and  loan  industry."  Among  the 
amendments  to  the  NHA  was  an 
amendment  to  the  Section  403(b) 
requirement  regarding  the  statutory 
reserve.  The  new  statutory  provision  no 
longer  establishes  a  range  in  which  to 


set  the  statutory-reserve  percentage. 
Rather,  it  gives  the  Board  broad 
discretion  to  determine  appropriate 
reserve  requirements.  There  is, 
moreover,  no  question  that  the  Board 
continues  to  have  the  authority  under 
the  new  statutory  provision  to  include 
appraised  equity  capital  as  a  component 
of  the  reserve  account. 

In  addition  to  required  statutory 
reserves,  the  Board's  regulations  require 
that  insured  institutions  maintain  net 
worth  at  a  specified  percentage  of 
liabilities  as  a  measure  of  capital 
adequacy.  The  amendments  adopted 
today  allow  the  appraised  equity  capital 
that  is  included  within  the  statutory 
reserve  also  to  be  included  in  computing 
regulatory  net  worth  during  the  effective 
period  of  this  amendment. 

While  the  Board  continues  to  believe 
that  it  is  essential  for  insured 
institutions  to  maintain  adequate  capital 
to  ensure  their  ongoing  viability  and  to 
provide  an  adequate  cushion  of 
protection  to  the  FSUC,  the  Board 
recognizes  that,  given  the  present  state 
of  the  industry  and  the  uncertain 
economic  environment  it  is  very 
difficult  for  most  insured  institutions  to 
issue  those  instruments  which  have 
traditionally  made  up  the  capital 
accounts  of  insured  institutions. 
Consequently,  given  the  industry's 
present  difficulties  in  gaining  access  to 
the  traditional  capital  markets,  and  the 
need  to  maintain  public  confidence  in 
the  industry  during  this  period  of 
financial  and  operational  transition,  the 
Board  today  amends  its  regulations  to 
allow  insured  institutions  to  include 
built-up  equity  in  office  land,  buildings, 
and  improvements  in  computing  the 
statutory  reserve  and  net  worth.  The 
Board  is  mindful  that  this  amendment  is 
a  departure  from  past  Board  policy  and 
generally  accepted  accounting 
principles.  However,  the  Board  believes 
that  appraised  equity  capital,  even 
though  unrealized,  has  certain  attributes 
which  make  it  closely  related  to  items 
traditionally  viewed  as  components  of 
the  reserve  for  regulatory  purposes. 
Therefore,  the  Board  believes  that  it  is 
reasonable  to  allow  insured  institutions 
to  report  these  functional  equivalents  as 
net  worth  and  statutory  reserves. 

The  Board  believes  that  recognition  of 
appraised  equity  capital  as  a  component 
of  reserves  is  even  more  appropriate  in 
light  of  the  three-year  capital  assistance 
program  mandated  under  Title  U  of  the 
Garn-St  Germain  Depository  Institutions 
Act  of  1982.  The  duration  of  the 
appraised-equity-capital  provision 
coincides  with  the  term  of  the  capital 
assistance  program.  Since  the  built-up 
equity  in  eligible  property  recognized  by 
the  appraised-equity-capital  program  is 


an  indication  of  the  real  financial 
condition  of  the  insured  institution,  the 
Board  can  better  judge  the  extent  of 
assistance  which  it  should  make 
available  to  an  individual  insured 
institution  by  taking  into  account  the 
institution's  appraised  equity  capital. 
Thus,  a  combination  of  appraised  equity 
capital  with  capital  assistance  results  in 
a  reduction  of  the  amount  of  Federal 
outlay  in  this  program. 

Summary  of  Comments 

The  Board  received  90  conmient 
letters  concerning  the  proposed 
amendments  from  federally-chartered 
associations,  insured  institutions,  trade 
organizations,  and  an  accounting  firm. 
In  general,  the  conmients  supported  the 
proposals;  however,  a  few 
recommended  that  certain  areas  should 
either  be  further  liberalized  or  modified 
to  clarify  various  aspects  of  the 
amendments.  Upon  consideration  of  the 
public  comments  and  other  available 
information,  the  Board  has  determined 
to  adopt  the  amendments  to  its 
regulations  substantially  as  proposed  on 
August  26, 1982,  with  certain  minor 
modifications  as  noted.  The  comments 
and  the  Board's  final  regulations  are 
discussed  below. 

Appraised  Equity  Capital 

Owned  Properties  and  Leasehold 
Improvements 

The  Board  believes  that  the  equity 
attributable  to  unrecognized 
appreciation  in  the  value  of  investments 
in  office  land,  buildings,  and 
improvements,  including  leasehold 
improvements  owned  by  an  insured 
institution  or  any  of  its  subsidiaries, 
may  be  appropriately  recognized  for 
inclusion  in  reserve  accounts  under 
certain  circumstances.  Many  institutions 
carry  their  office  land,  buildings,  and 
improvements  at  a  net  book  value  that  is 
considerably  below  the  current  fair 
market  value  of  those  assets.  The 
difference  between  net  book  value  and 
fair  market  value  represents  a  real, 
albeit  unrealized,  equity  value  that  in 
the  event  of  merger  or  liquidation  would 
serve  much  the  same  purpose  as  more 
traditional  forms  of  capital  in  protecting 
the  interests  of  the  FSUC. 

Sales  With  Leasebacks 

Some  institutions  have  already 
realized  the  equity  in  office  property  by 
entering  into  sale  and  leaseback 
agreements.  In  such  an  arrangement 
under  generally  accepted  accounting 
principles  all  or  part  of  the  profit  from 
the  sale  [i.e.,  realized  equity 
appreciation)  may  have  to  be  deferred 
and  amortized  over  the  term  of  the  lease 
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rather  than  recognized  as  current 
income.  The  Board  views  this  deferred 
proHt  to  be  substantially  the  same  as  the 
difference  between  the  fair  market  value 
and  the  net  book  value  of  an  office 
property  still  owned  by  the  institution. 
As  a  result,  the  Board's  definition  of 
appraised  equity  capital  also  includes 
the  unamortized  deferred  profit  from  the 
sale  and  leaseback  of  office  property. 
The  Board  wishes  to  emphasize  that 
sales  with  leasebacks,  especially  those 
creating  deferred  profits  counted  as 
appraised  equity  capital,  are  expected  to 
be  arm's-length  transactions  with  sale 
and  lease  terms  consistent  with  the 
appraised  market  values  of  the 
properties  involved. 

Below-Market  and  Capital  Leases 

Although  the  proposed  regulation 
included  owned  property,  leasehold 
improvements,  and  sales  with 
leasebacks  as  permissible  components 
of  appraised  equity  capital,  it  omitted 
leasehold  interests.  Older  leases  often 
carry  a  fixed  contract  cost  per  square 
foot  below  the  current  costs  of  new 
leases  on  similar  space  [i.e.,  market  or 
economic  rent  exceeds  contract  rent). 
Several  commenters  as  well  as  Board 
staff  pointed  out  that  this  would  be 
inequitable  for  insured  institutions 
which  had  negotiated  favorable  leases 
for  major  portions  of  their  office  space. 
The  Board  recognizes  that  these 
property  interests  have  most  of  the  same 
attributes  as  other  properties  eligible  for 
inclusion  as  part  of  the  appraised- 
equity-capital  calculation.  Therefore,  the 
final  appraised-equity-capital  regulation 
allows  for  the  inclusion  of  such 
leaseholds.  An  eligible  leasehold, 
however,  must  have  a  remaining  term 
extending  at  least  to  the  "sunset"  date 
for  the  appraised-equity-capital 
provision,  and  the  amount  included  in 
appraised  equity  capital  must  be 
amortized  over  the  remaining  term  of 
the  lease  on  a  semiannual  basis  to 
reflect  the  diminishing  value  of  the 
leasehold  as  the  expiration  date  of  the 
lease  approaches. 

Pursuant  to  staff  and  public  comment, 
the  Board  also  considered  the  propriety 
of  expanding  the  definition  of  eligible 
property  to  include  capital  leases  that 
transfer  an  ownership  interest  of  the 
property  to  the  lessee  at  the  end  of  the 
lease  term  and  those  that  contain  a 
"bargain  purchase"  option.  Since  these 
capital  leases  customarily  are  recorded 
by  the  lessee  as  an  asset,  with  a 
corresponding  obligation  account,  and 
can  be  expected  to  result  in  ultimate 
ownership  by  the  lessee,  the  Board 
believes  that  such  leases  can  be  treated 
for  purposes  of  the  appraised-equity- 
capital  calculation  as  owned  office 


property.  Therefore,  it  is  the  Board's 
view  that  the  amendment  adopted  today 
implicitly  allows  an  institution  to 
include  as  appraised  equity  capital  the 
difference  between  the  net  book  value 
of  the  recorded  asset  and  the  appraised 
value  of  the  property  for  such  capital 
leases. 

Appraisals 

Subject  to  certain  conditions,  today  s 
amendment  to  §  563.13  (12  CFR  563.13) 
permits  an  insured  institution  'o  include, 
on  a  "one  time  only"  basis,  appraised 
equity  capital  in  its  reserve  calculations 
made  pursuant  to  paragraphs  (a)  and  (b) 
of  that  section  by  submitting  appraisals 
or  other  appropriate  information  to  its 
Principal  Supervisory  Agent  ("PSA"). 
Since  this  regulation,  as  proposed, 
contained  a  sunset  provision  of  June  29, 
1985,  the  Board  indicated  that  it  would 
be  impracticable  to  allow  or  to  require  a 
regular  updating  of  the  established 
amount  of  appraised  equity  capital  as 
values  fluctuate. 

Several  commenters  suggested  that  a 
periodic  update,  tied  to  an  inflationary 
or  other  form  of  index,  would  give  a 
more  accurate  accounting  of  the  value  of 
an  institution's  property  eligible  for 
consideration  as  appraised  equity 
capital.  While  the  Board  agrees  that 
such  updates  would  result  in  a  slightly 
more  accurate  statement  of  market 
value,  it  believes  that  the  change,  in 
most  cases,  would  be  minor.  Moreover, 
the  additional  administrative  burden  for 
the  Board  and  the  temporary  duration  of 
this  provision  further  support  the 
Board's  preference  for  a  "one  time  only  " 
appraisal.  Therefore,  with  certain 
exceptions,  an  institution  is  permitted  to 
establish  the  amount  of  appraised  equity 
capital  on  a  "one  time  only"  basis 
during  the  effective  period  of  this 
provision.  One  exception  applies  in  a 
situation  where  an  institution  including 
deferred  profit  Irom  a  sale  with 
leaseback  would  be  required  to  adjust 
its  total  appraised  equity  capita!  on  at 
least  a  semiannual  fiscal  basis  to  reflect 
the  current  level  of  unamortized 
deferred  profits  on  the  books  of  the 
institution.  A  second  exception  applies 
to  appraised  equity  capital  based  upon  a 
leasehold  interest;  that  amount  must  be 
reduced  semiannually  by  amortizing  the 
value  of  the  leasehold  interest  over  the 
remaining  contractual  term  of  the  lease. 
Adjustments  also  would  be  made  for 
properties  subsequently  sold. 

When  an  institution  advises  the  PSA 
of  its  intention  to  include  appraised 
equity  capital  in  its  reserve  calculations, 
it  must  submit  to  the  PSA  appraisals  of 
fair  market  value  (as  defined  by  the 
Office  of  Examinations  and  Supervision, 
currently  in  R  Memorandum  #41  b]  for 


owned  office  building  properties, 
including  land,  improvements,  and 
leasehold  improvements,  and  a 
statement  of  the  net  book  value  of  each 
property  at  the  date  of  the  appraisal  An 
appraisal  must  also  be  submitted  in 
order  to  establish  the  value  of  leasehold 
interests.  For  a  sale  with  leaseback,  the 
institution  need  submit  only  a  statement 
of  the  unamortized  deferred  profit 
ri.'sulting  from  the  sale  on  the  books  of 
the  institution  at  the  date  of  the  filing. 

The  proposal  would  have  required 
that  appraisals  show  valuation  dates  not 
f  .i: iier  than  June  30,  1982.  It  w.is  also 
proposed  that  appraisals  would  have  to 
be  prepared  by  an  "independent 
professional  appraiser"  who  qualifies 
under  the  definition  of  that  term  set 
forth  in  §  571.1(a)[2)  (12  CFR  571.1(a)(2)). 
except  that  the  appraiser  may  not  be  a 
person  affiliated  with  the  insured 
institution  as  defined  in  §  561.29  (12  CFR 
561.29)  Several  commenters 
recommended  that  the  expense  of  the 
appraisals  could  be  saved  by  permitting 
in-house  appraisers  or  appraisers 
otherwise  affiliated  with  the  institution 
to  perform  the  appraisal  and  allowing 
recent  appraisals  made  prior  to  the 
proposed  June  30.  1982.  cutoff  date  to  be 
used. 

The  Board  continues  to  believe  that 
despite  the  additional  cost,  because  of 
the  intended  use  and  significance  of 
these  appraisals,  an  in-house  or 
affiliated  appraiser  would  be  placed  in  a 
conflict-ofinterest  position.  Therefore, 
the  appraisals  are  best  made  by 
independent  third-part\'  appraisers. 
Moreover,  since  the  appraisals  are  on  a 
"one  time  only"  basis,  the  additional 
cost  to  the  insured  institution  will  not  be 
overwhelmingly  burdensome.  However, 
the  Board  agrees  with  commenters  that 
It  would  be  reasonable  to  reduce 
unnecessary  expenses  to  allow 
appraisals  made  prior  to  June  30,  1982, 
to  be  used  as  a  base  for  establishing  the 
amount  of  appraised  equity  capital,  and 
the  final  regulation  has  been  amended 
to  allow  the  use  of  appraisals  rr..Adc  on 
or  after  January  1,  1982. 

An  insured  institution  that  elects  to 
use  appraised  equity  capital  in  its 
reserve  calculations  is  permitted  to 
include  any  of  its  eligible  office  building 
properties,  regardless  of  size  or  value. 
However,  in  order  to  represent  as 
accurately  as  possible  the  total  amount 
of  actual  appreciation,  an  insured 
institution  filing  under  this  provision  is 
required  to  include  all  owned  office 
building  properties  and  leasehold 
improvements  that  individually  are 
carried  at  a  net  book  value  equal  to  20 
percent  or  more  of  an  institution's  total 
net-book-value  investment  in  such 
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properties.  Land  held  for  development 
(unless  acquired  specifically  as  a  site  for 
futiire  office  or  related  facilities  of  the 
institution),  properties  not  used  as  office 
sites  by  the  institution  for  its  own 
operations,  and  real  estate  owned  as  a 
result  of  foreclosure  or  acquired  by  deed 
in  lieu  of  foreclosure  (unless  used  as  an 
office  site)  are  not  properties  eligible  for 
inclusion.  i 

Eligible  Amount 

Some  commenters  indicated  confusion 
over  the  20-percent  provision  and  were 
concerned  that  only  properties 
comprising  20  percent  or  more  of  an 
insured  institution's  eligible  property 
could  be  included  as  part  of  appraised 
equity  capital  The  Board  notes  that  any 
eligible  property,  no  matter  what  its 
size,  may  be  included  in  the  appraised 
equity  capital  calculation:  but  if  an 
institution  chooses  to  use  appraised 
equity  capital,  it  Is  required  to  include  in 
the  calculation  any  eligible  property 
which  comprises  20  percent  or  more  of 
the  total  current  book  value  of  the 
institution's  eligible  properties. 

Appraised  equity  capital  is  the  sum  of 
the  arithmetical  di^erence  between  the 
appraised  fair  market  values  of  the 
individual  properties  and  the 
corresponding  net  book  values  of  such 
properties,  plus  eligible  deferred  profit 
from  the  sale  and  leaseback  of  formerly 
owned  office  building  properties  and  the 
appraised  value  of  leasehold  interests. 
Appraised  equity  capital  is  permitted  to 
be  used  by  the  institution  as  a 
component  of  regulatory  net  worth, 
provided  no  objection  is  raised  by  the 
PSA.  The  PSA  will  review  the  method  of 
appraisal  to  determine  whether  it  is  an 
accurate  assessment  of  the  property's 
real  market  value  and  may  request 
analysis  by  the  Board's  District 
Appraisers.  However,  an  institution  may 
include  the  appraised  equity  capital 
established  by  its  calculations  pursuant 
to  this  regulation  as  of  the  date  of  its 
notification  to  the  PSA,  until  and  unless 
notified  to  the  contrary  by  the  PSA. 

Sunset  Provision 

As  proposed  by  the  Board,  the 
authorization  to  include  appraised 
equity  capital  as  part  of  the  reserve 
requirements  was  to  lapse  on  lune  29, 
1985.  Several  Institutions  commented 
that  the  three-year  period  was  not 
sufficient  to  allow  them  to  rebuild  the 
net  worth  lost  because  of  recent  adverse 
economic  conditions.  They  suggested  a 
longer  period  of  time  to  include 
appraised  equity  capital  as  part  of  the 
calculation,  a  gradual  phase-out  of  the 
included  amount,  or  both.  The  Board 
intended  the  appraised  equity  capital 
inclusion  to  serve  onlv  as  a  temporary 


aid  to  insured  institutions  during  a 
period  in  which  they  could  rebuild  their 
reserves.  At  this  time,  the  Board 
believes  a  three-year  period  is  adequate 
for  that  purpose  but  may  determine  to 
extend  or  expand  this  provision  if  in  its 
judgment  circumstances  so  warrant.  The 
final  regulation  does,  however,  extend 
the  duration  of  this  provision  until 
December  31. 1985,  in  order  to  coincide 
with  the  term  of  its  capital  assistance 
program. 

Reports  and  Public  Disclosure 

In  the  proposed  regulation,  the  Board 
stated  that  for  the  immediate  future,  no 
change  to  reflect  appraised  equity 
capital  would  be  made  in  the  format  of 
regulatory  financial  reports  prepared  by 
insured  institutions  for  submission  to 
the  Board.  Therefore,  appraised  equity 
capital  would  not  be  reported  directly 
by  institutions  on  their  semiannual  and 
monthly  reports,  but  would  be  submitted 
only  to  the  PSAs,  who  would  forward 
the  information  to  the  Board's 
Washington  office.  All  adjustments  to 
reported  regulatory  net  worth  derived 
from  semiannual  and  monthly  reports,  to 
reflect  appraised  equity  capital,  would 
be  made  by  the  Boeird's  staff  on  the 
basis  of  information  supplied  by  the 
PSA.  An  institution  would  be  instructed 
not  to  report  appraised  equity  capital  to 
the  Board  in  any  form  other  than  that 
specified  in  the  regulation. 

A  number  of  institutions  commenting 
on  the  proposed  reg\ilation  strongly 
objected  to  the  Board's  proposal  not  to 
include  appraised  equity  capital  in 
formal  reports  to  the  Board.  Their 
primary  concern  was  that 
accountholders,  stockholders,  and  the 
public  would  not  be  aware  of  this 
addition  to  reserves. 

Upon  reconsideration,  the  Board  has 
concluded  that  an  institution's  financial 
reports  submitted  to  the  Board  for 
supervisory  purposes  should  include 
appraised  equity  capital  as  part  of  the 
financial  statement  line  items.  The 
Board  also  believes  that  an  institution's 
regulatory  net-worth  standing  is 
pertinent  to  depositors  in  and 
purchasers  of  securities  issued  by  an 
institution.  Similarly,  in  terms  of 
determining  the  solvency  of  a  troubled 
institution  and  the  extent  to  which  its 
assets  will  be  available  to  protect  the 
financial  interests  of  its  customers,  the 
FSLIC,  and  the  general  public  the  Board 
has  determined  that  appraised  equity 
capital  may  be  significant  in  terms  of 
identifying  the  need  for  supervisory 
action.  However,  the  Board  also 
believes  that  appraised  equity  capital 
adjustments  for  regulatory  net-worth 
purposes  may  not  constitute  part  of  a 
line-item  amount  on  a  financial 


statement  included  in  a  filing  under  the 
Securities  Exchange  Act  of  1934,  used  in 
connection  with  the  conversion  of  a 
mutual  institution  to  the  stock  form  of 
organization  pursuant  to  Part  563b  of  the 
Insurance  Regulations,  or  used  in 
coimection  with  the  sale  of  mutual 
capital  certificates,  debt  securities,  or 
retail  repurchase  agreements  under 
§  §  583.7-4,  563  A  563.8-1,  or  563.8-4  of 
the  Insurance  Regulations.  Of  course, 
regxilatoty  net-worth  standing  can  and 
should  be  included  as  a  textual  or 
footnote  disclosure  to  financial 
statements  filed  under  generally 
accepted  accounting  principles. 

In  addition,  institutions  should  be 
aware  that  the  use  of  financial 
statements  in  connection  with  the  public 
offer  and  sale  of  securities  which  depart 
in  a  significant  maimer  from  those 
prepared  in  accordance  with  generally 
accepted  accounting  principles,  such  as 
those  which  might  include  amounts  for 
appraised  equity  capital,  may  raise 
questions  under  the  anti-fraud 
provisions  of  the  federal  securities  laws 
administered  by  the  Securities  and 
Exchange  Commission.  Accordingly, 
institutions  subject  to  such  limitations 
should  refrain  &om  public  dissemination 
of  financial  statements,  or  financial 
information  derived  from  financial 
statements,  which  include  items  such  as 
amounts  of  appraised  equity  capital 
which  are  not  consistent  with  the 
requirements  of  generally  accepted 
accounting  principles.  This  includes  the 
financial  information  made  available  by 
insured  institutions  to  their  customers  in 
counter-statements.  Institutions  must 
actively  consult  with  securities  counsel 
in  determining  appropriate  disclosures 
requirements  under  both  federal  and 
state  law.  The  Board  is  reviewing  its 
regulations  regarding  the  public 
dissemination  of  financial  statements 
and  selected  financial  data  by 
institutions,  and  may  propose  revisions 
to  those  regulations  to  address  this  issue 
at  a  later  date. 

Capital  Assistance 

Tide  n  of  the  Garn-St  Germain    . 
Depository  Institutions  Act  of  1982 
authorizes  the  Board  to  implement  a 
program  to  grant  capital  assistance  to 
insured  institutions.  The  Board  has  not 
yet  adopted  formal  implementation 
measures  pursuant  to  that  statutory 
authorization.  However,  to  allow 
insured  institutions  an  opportunity  to 
take  full  advantage  of  the  program  as 
soon  as  it  begins,  the  Board  notes  that  a 
proper  filing  for  and  inclusion  within  net 
worth  of  appraised  equity  capital 
pursuant  to  i  563.13(c)  will  be  a 
prerequisite  to  qualify  for  capital 
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assistance.  For  institutions  not  applying 
for  capital  assistance,  inclusion  of 
appraisal  equity  capital  in  reserve 
calculations  will  be  authorized,  but  not 
required.  Therefore,  insured  institutions 
otherwise  eligible  for  such  assistance 
should  calculate  their  appraised  equity 
capital  and  file  appropriate  materials 
with  their  PSA  as  soon  as  possible. 

"Regulatoty"  Net  Wmtli 

The  Board  is  also  amending  the 
caption  of  S  561.13  (12  CFR  561.13)  from 
"Net  Worth"  to  "Regulatory  net  worth." 
This  change  is  made  to  recognize  that 
the  term  "net  worth"  is  not  used 
identically  in  all  contexts  and  to  reflect 
the  Board's  discretion  to  define  that 
term,  for  purposes  of  its  regulations,  in 
the  manner  most  appropriately  suited  to 
the  objectives  and  responsibilities  of  the 
Board.  In  addition,  the  first  sentence  of 
new  paragraph  (a)  of  S  561.13  is 
amended  to  include  appraised  equity 
capital,  as  defined  by  new  paragraph  (c) 
of  §  563.13.  A  new  paragraph  (b)  also  is 
added  to  S  561.13  to  clarify  that  all 
existing  references  in  the  Board's 
Insurance  Regulations  to  "net  worth" 
should  be  construed  to  mean  "regulatory 
net  worth,"  with  the  exception  of  the 
guidelines  (12  CFR  563.8-4)  for 
disclosures  required  in  connection  with, 
and  eligibility  requirements  for,  the  offer 
and  sale  of  retail  repurchase  agreements 
which  continue  to  be  based  on  generally 
accepted  and  regiJatory  accounting 
principles,  exclusive  of  the  provisions 
adopted  today. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act,  Pub.  L.  No.  96-354.  94 
Stat.  1164  (September  19, 1980),  the 
Board  certifies  that  the  amendments  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  regulations  liberalize  the 
Board's  regulations  concerning  reserve 
requirements  by  permitting  all  sizes  of 
insured  institutions  to  include 
appreciated  value  of  eligible  properties 
as  part  of  their  net  Worth  and  statutory 
reserves.  The  Board  believes  that  the 
amendments  will  benefit  institutions  but 
does  not  believe  that  the  amendments 
will  have  a  significant  economic  impact 
on  institutions. 

List  of  Subiects  in  12  CFR  Parts  561  and 
563 

Savings  and  loan  associations. 

The  Board  finds  that  delay  of  the 
effective  date  of  the  amendments  for  30 
days  after  publication  pursuant  to  5 
use.  553(d)  and  12  CFR  508.14  is 
unnecessary  because  (1)  they  liberalize 
an  existing  provision  and  (2)  there  is  a 
present  need  to  allow  institutions 


greater  flexibility  in  the  composition  of 
their  net  worth  and  statutory  reserves. 

Acordingly.  the  Board  hereby  amends 
Part  541,  Subchapter  C  and  Parts  561 
and  563,  Subchapter  D,  Chapter  V  of 
Title  12,  Code  of  Federal  Regulations,  as 
set  forth  below. 

SUBCHAPTER  C— FEDERAL  SAVINGS  AND 
LOAN  SYSTEM 

PART  541— DEnNITIONS 

1.  Revise  S  541.15  to  read  as  follows: 

§  541.15    Regulatory  net  worth. 

Any  reference  to  the  term  "net  Vk  i^rth" 
included  in  this  Subchapter  shall  mean 
"regulatory  net  worth"  as  defined  in 
§  561.13  of  this  Chapter. 

SUBCHAPTER  D— FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  561— DEFINITIONS 

2.  Amend  §  561.13  by  revising  the  title, 
redesignating  the  existing  text  as 
paragraph  (a)  and  revising  the  first 
sentence  thereof,  and  adding  a  new 
paragraph  (b),  as  follows: 

§  56 1 . 1 3    Regulatory  net  worth. 

(a)  The  term  "regulatory  net  worth" 
means  the  sura  of  all  reserve  accounts 
(except  specific  or  valuation  reserves), 
retained  earnings,  common  stock, 
preferred  stock,  mutual  capital 
certificates  (issued  pursuant  to  §  563.7-4 
of  this  Subchapter),  subordinated  debt 
securities  (issued  pursuant  to  §  563.8-1 
of  this  Subchapter),  securities  which 
constitute  permanent  equity  capital  in 
accordance  with  generally  accepted 
accounting  principles  (if  approved  by 
the  Corporation),  appraised  equity 
capital  (as  defined  in  5  563.13(c)  of  this 
Subchapter),  and  any  other 
nonwithdrawable  accounts  nf  an 
insured  institution:  prov/c/eJ,  that  for 
any  non-permanent  instrument 
qualifying  as  regulatory  net  worth  under 
this  definition,  either  (1)  the  remaining 
period  to  maturity  or  required 
redemption  (or  time  of  any  requiitd 
sinking  fund  or  other  prepayment  or 
reserve  allocation,  with  respect  to  the 
amount  of  such  prepayment  or  reserve] 
is  not  less  than  one  year,  or  (2)  the 
redemption  or  prepayment  is  only  at  the 
option  of  the  issuer  and  such  payments 
would  not  cause  the  institution  to  fail  to 
meet  its  statutory-reserve  or  net-worth 
requirement  under  §  563.13  of  this 
Subchapter;  and  provided  further,  that 
capital  stock  may  be  included  as  net 
worth  without  limitation  if  it  would 
otherwise  qualify  but  for  either  (i)  a 
provision  permitting  redemption  in  the 
event  of  a  merger,  consolidation,  or 
reorganization  approved  by  the 
Corporation  where  the  issuing 


institution  is  not  the  survivor,  or  (ii)  a 
provision  pennitting  a  redemption 
where  the  funds  for  redemption  are 
r:3ised  by  the  issuance  of  permanent 
stock. 

(b)  The  term  '  net  worth"  wherever 
used  m  this  Subchapter  shall  mean 
"regulatory  net  worth"  as  defined  in 
paragraph  (a)  of  this  section,  except  that 
the  term  as  used  in  5  563.8-4  of  this 
Subchapter  shall  not  include  items 
permitted  to  be  used  as  part  of  the 
reserve  calculations  pursuant  to 

§  563.13(3)  of  this  Subchapter. 

PART  563— OPERATIONS 

3.  .^mend  §  563.13  by  redesignating 

existing  paragraphs  (r),  (d),  and  (p)  as 
(d).  (el.  and  [P,.  respectively,  and  by 
adding  a  new  paragraph  (c)  to  read  as 

fallows: 

§563.13    Reserve  accounts. 
•         •         «         *         • 

(c)  Appraisfd  pquity  capital.  (1} 
General.  For  purposes  of  satisfying  the 
reser\e  rf-quirements  of  paragraphs  (a) 
and  (b)  of  this  section,  an  insured 
institution  may  include  in  its  reser\'e 
calculations  under  the  caption 
"appraised  equity  capital":  (i)  unrealized 
and  unrecorded  equity  in  office  land. 
buildings,  and  improvements  (including 
leasehold  improvements)  owned  by  the 
insured  institution  or  a  subsidiary 
thereof,  (iij  unamortized  deferred  profits 
originating  from  the  sale  and  leaseback 
of  office  properties  formerly  owned  by 
the  insured  !n.stitution  or  a  subsidiary 
thereof,  a.nd  (nil  the  value  of  leasehold 
interests 

(2)  Owned  properties  and  leasehold 
improvemenls.  (i)  Eligibility.  An 
institution  intending  to  include 
appraised  equity  capita!  in  its  reserve 
calculations  shall  subm.t  appraisals  of 
any  of  its  eligible  office  land,  buildings, 
or  improvements  including  leasehold 
improvements.  Provided.  That  the 
submission  shall  include  appraisals  of 
all  eligible  properties  with  a  net  book 
value  which  is  20  percent  or  more  of  the 
insured  institution's  or  the  subsidiary's 
total  net  book  value  of  eligible  office 
properties. 

(ii)  Calculation  [ii]  The  amiiu:it  of 
eligible  appraised  equity  capital 
attributable  to  owned  properties  ai:d 
leasehold  improvements  shall  be 
established  by  submitting  to  the 
Principal  Supervisory  Agent,  on  a    one 
time  only"  basis,  appraisals  of  the  fair 
market  values  of  the  selected  list  of 
eligible  office  land,  buildings,  and 
improvements  (including  leasehold 
improvements)  along  with  the 
corresponding  net  book  value  of  each 
appraised  property  on  that  date. 
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[b]  If  an  included  property  is  sold 
subsequent  to  establishment  of 
appraised  equity  capital,  the  portion  of 
appraised  equity  capital  attributable  to 
the  property  sold  must  be  removed  from 
the  institution's  total  appraised  equity 
capital;  except  that  if  any  profit  on  the 
sale  is  deferred  because  of  a  leaseback 
agreement,  and  amount  equal  to  the 
lesser  of  the  original  appraised  equity 
capital  established  for  the  sold  property 
or  the  deferred  profit  may  be  retained  in 
appraised  equity  capital  in  accordance 
with  subparagraph  (3)  of  this  paragraph 
(c). 

(3)  Deferred  profit  on  sales  with 
leasebacks.  Appraised  equity  capital 
attributable  to  profit  on  the  sale  of 
eligible  office  property  deferred  under 
generally  accepted  accounting  principles 
because  of  a  leaseback  agreement  shall 
be  established  by  the  institution  as  of 
the  date  of  submission  of  notification  to 
the  Principal  Supervisory  Agent  of  the 
intent  to  include  eligible  deferred  profits 
in  the  insured  institution's  reserve 
calculations,  and  shall  consist  of  the 
unamortized  portion  of  such  deferred 
profits  recorded  on  the  books  of  the 
institution  on  that  date  and  reported  as 
part  of  the  submission.  Appraised  equity 
capital  shall  be  adjusted  on  at  least  a 
semiannual  fiscal  basis  to  reflect  the 
current  level  of  unamortized  deferred 
profits  on  the  books  of  the  institution. 

(4)  Leasehold  interests.  The  amount  of 
appraised  equity  capital  attributable  to 
leasehold  interests  shall  be  established 
by  submitting  to  the  Principal 
Supervisory  Agent,  on  a  "one  time  only  " 
basis,  appraisals  of  the  value  of  the 
institution's  or  subsidiary's  eligible 
leasehold  interests  which  have  a 
remaining  term  extending  at  least  to  the 
sunset  date  of  this  paragraph  (c). 
Appraised  equity  capital  established 
pursuant  to  this  subparagraph  (4)  shall 
be  adjusted  semiannually  by  amortizing 
the  value  of  the  leasehold  interests  on  a 
straight-line  basis  over  the  remaining 
terms  of  the  lease  contracts.  In  the  event 
that  an  existing  lease  is  sold, 
terminated,  or  renegotiated,  or  the 
leased  property  is  vacated  by  the 
institution  or  its  subsidiary  prior  to 
December  31, 1985,  the  appraised  equity 
capital  attributable  to  such  a  lease  must 
be  removed  from  the  institution's  total 
appraised  equity  capital. 

(5)  Procedures,  (i)  Appraisals. 
Appraisals  made  to  satisfy  the 
requirements  of  this  paragraph  (c)  shall 
meet  the  appraisal  guidelines,  including 
the  definition  of  market  value, 
established  by  the  Board's  Office  of 
Examinations  and  Supervision  and  shall 
be  prepared  by  independent 
professional  appraisers  as  defined  by 


571.1(a)(2)  of  this  Subchapter,  except 
that  the  appraiser  may  not  be  an 
affiliated  person  with  the  institution  (as 
defined  in  §  561.29).  The  date  of 
valuation  must  be  on  or  subsequent  to 
January  1,  1982.  Capitalization  rates 
used  should  refiect  overall  commercial 
property  requirements  in  the  relevant 
market,  consistent  with  accepted  value 
definitions. 

(ii)  Filing.  Before  including  appraised 
equity  capital  as  part  of  its  reserve 
accounts,  an  insured  institution  must  file 
a  notice  of  intent  together  with  other 
information  required  by  this  paragraph 
(c)  with  the  Principal  Supervisory  Agent. 
The  institution  may  include  appraised 
equity  capital  as  part  of  its  reserves 
immediately  upon  submission  of  the 
required  information  to  the  Principal 
Supervisory  Agent,  but  subject  to 
supervisory  review. 

(iii)  Limitations.  The  following 
properties  may  not  be  included  in 
calculating  appraised  equity  capital: 

[a]  Land  held  for  future  development 
(unless  acquired  with  the  intent, 
substantiated  in  the  minutes  of  a 
meeting  of  the  insured  institution's 
board  of  directors,  to  be  used  as  a  site 
for  a  future  office  or  related  facility  of 
the  institution  or  a  subsidiary  thereof); 

(.^1  Properties  not  currently  in  use  by 
the  insured  institution  or  a  subsidiary 
thereof  as  offices  or  related  facilities  for 
its  own  operations;  and 

(c)  Real  estate  owned  as  a  result  of,  or 
acquired  in  lieu  of  foreclosure  unless  in 
use  as  an  office  or  related  facility  of  the 
institution  or  a  subsidiary  thereof. 

(6)  "Sunset" provision.  Authority  to 
include  appraised  equity  capital  as  part 
of  an  insured  institution's  net  worth  and 
reserve  under  this  section  will  cease  as 
of  December  31,  1985,  unless  renewed  or 
rescinded  at  an  earlier  date  by  the 
Board. 
•         »         *         *         • 

(Sec.  409.  94  Stat.  160.  sees.  402,  403,  407.  48 
Stat  1256.  1257,  1260.  as  amended  (12  U.S.C. 
1-25.  1726,  1730):  sec.  5.^.  47  Stat.  727,  as 
amended  by  sec.  1,  64  Stat.  256,  as  amended; 
sec.  17.  47  Stat  736,  as  amended  (12  U.S.C. 
1464).  Reorg  Plan  No.  3  of  1947, 12  FR  4981.  3 
CFR.  1943-48  Comp.,  p.  1071) 
J.  I.  Finn, 
Secretary. 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Chapter  I 

Small  Business  Innovation  Research 
Program 

AQENCY:  Small  Business  Administration. 


ACTION:  PubUcation  of  Policy  Directive 
No.  65^-01. 

summary:  The  Small  Business 
Innovation  Development  Act  (Pub.  L.  97- 
219)  mandates  that  agencies  with 
extramural  research  or  R&D  budgets 
exceeding  $100  million  establish  a  Small 
Business  Innovation  Research  Program 
by  reserving  a  statutorily  prescribed 
percentage  of  that  budget  to  be  awarded 
to  small  business  concerns  for  research 
or  R&D  through  a  uniform  three-phase 
process.  This  policy  directive  is 
intended  to  implement  section  9{j)  of  the 
Small  Business  Act,  15  U.S.C.  631  et  seq. 
as  amended  by  Pub.  L.  97-219,  which 
requires  the  Small  Business 
Administration  to  issue  policy  directives 
for  the  general  conduct  of  the  Small 
Business  Innovation  Research  Program 
within  the  Federal  Government. 

This  policy  is  being  issued  for  use 
without  prior  public  comment  because 
of  the  statutory  deadline  for 
implementation  of  the  Act.  However, 
SBA  welcomes  public  comment  upon 
this  policy  directive  subsequent  to  its 
publication  and  will  revise  the  policy 
directive  from  time  to  time  as  necessary 
to  improve  the  general  conduct  of  the 
Small  Business  Innovation  Research 
Program. 

DATES:  This  policy  directive  is  effective 
November  19, 1982. 

ADDRESSES:  Comments  should  be 
submitted  to:  Patricia  R.  Forbes,  Office 
of  the  General  Counsel,  1441  L  Street, 
NW..  Room  700,  Washington,  D.C.  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  R.  Templeman,  Acting  Assistant 
Administrator  for  the  Office  of 
Irmovation,  Research  and  Technology, 
phone  numbers:  (202)  653-6588  until 
November  30, 1982.  (202)  653-6661  after 
December  1, 1982. 

SUPPLEMENTARY  INFORMATION:  On  July 
22, 1982,  the  President  signed  the  Small 
Business  Innovation  Development  Act, 
Pub.  L.  97-219,  96  Stat.  221,  authorizing  a 
Small  Business  Innovation  Research 
Program  for  certain  qualifying  Federal 
agencies.  Under  the  Act,  each  Federal 
agency  whose  fiscal  year  1982 
extramural  budget  for  research  or  R&D 
exceeded  $100  million,  is  required  to 
establish  an  SBIR  program.  The  Act  also 
requires  agencies  whose  R&D  budgets 
exceed  $20  million  to  establish  specific 
goals  for  the  participation  of  small 
business  in  contracts,  grants,  or 
cooperative  agreements  for  research  or 
R&D.  The  Act  charges  the  SBA  with  the 
responsibility  of  issuing  policy 
directives  which  provide  for  the  general 
conduct  of  the  SBIR  prgrams,  including 
five  specific  areas:  (1)  Simplified, 
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standardized,  and  timely  SBIR 
solicitations;  (2)  a  simplified  and 
standardized  funding  process;  (3) 
exemptions  from  certain  provisions  of 
the  funding  process  where  national 
security  or  intelligence  functions  clearly 
would  be  jeopardized;  (4]  minimized 
regulatory  burden  on  the  small  business 
concern  associated  with  participating  in 
the  SBIR  program;  and  (5)  a  simpUfied, 
standardized  and  timely  annual  report 
on  the  SBIR  program  by  the  participating 
agency  to  SBA  and  the  Office  of  Science 
and  Technology  Policy. 

SBA  has  developed  this  policy 
directive  pursuant  to  the  provisions  of 
section  9(j)  of  the  Small  Business  Act,  15 
U.S.C.  638.  The  policy  directives  must  be 
issued  within  one  hundred  and  twenty 
days  of  the  Act's  enactment,  and  after 
consultation  with  the  Office  of  Federal 
Procurement  Policy,  The  Office  of 
Science  and  Technology  Policy,  and  the 
Intergovernmental  Affairs  Division  of 
the  Office  of  Management  and  Budget. 

In  developing  this  policy  directive, 
SBA  has  considered  comments  from  the 
requisite  ofTices  of  the  Office  of 
Management  and  Budget  and  the  Office 
of  Science  and  Technology  Policy,  and 
from  all  agencies  which  are  required  to 
establish  SBIR  programs  in  fiscal  year 
1983  as  well  as  members  of  the 
Advocacy  Small  Business  Ad  Hoc 
group,  which  is  an  advisory  group 
consisting  of  a  representative  sampling 
of  small  business  concerns  which  will 
be  affected  by  this  Act.  All  comments 
received  by  SBA  were  individually 
reviewed  and  considered  in  detail. 
Based  upon  such  comments  the  policy 
directive  has  been  revised  to  its  current 
version.  Nonetheless,  SBA  invites 
additional  comments  on  the  policy 
directives  to  be  submitted  no  later  than 
120  days  from  the  date  of  publication  of 
this  policy  directive.  SBA  intends  to 
amend  this  directive  as  necessary  to 
reflect  public  comment  and  additional 
revisions  indicated  by  the  conduct  of  the 
SBIR  programs  durmg  their  first  year  of 
existence. 

Dated:  November  19,  1982. 
lames  C  Sanders, 
Administrator. 
November  19, 1982. 
Policy  Directive  No.  65-01 
To  The  Heads  of  Executive  Departments  and 

Establishments. 
Subject:  Small  Business  Innovation 
Development  Act;  Small  Business 
Innovation  Research  Programs. 

1.  Purpose.  To  provide  policy 
directives  for  the  general  conduct  of  the 
Small  Business  Innovation  Research 
Programs  within  the  Federal 
Government. 


2.  Authority:  This  Policy  Directive  is 
issued  pursuant  to  the  authority 
contained  in  15  U.S.C.  638  (Pub.  L  97- 
219,  "Small  Business  Innovation, 
Development  Act  of  1982"). 

3.  Procurement  Regulations.  It  is 
recognized  that  Federal  procurement 
regulations  (currently,  DAR,  FPR  and 
NASAPR)  will  need  to  be  modified  to 
conform  to  the  requirements  of  Pub.  L 
97-219  and  this  policy  directive. 
Agencies  responsible  for  the  regulations, 
DOD,  GSA  and  NASA  are  encouraged 
to  proceed  rapidly  with  necessary 
changes  to  the  regulations.  Regulatory 
provisions  pertaining  to  areas  of  SBA 
responsibihty,  as  established  by  P'ab.  L 
97-219,  will  require  approval  of  the  SB.*! 
Administrator  or  his  designee.  SBAs 
Office  of  Innovation,  Research  and 
Technology  is  the  appropriate  office  for 
coordinating  such  regulatory  provisions 

4.  Personnel  Concerned.  All  Federal 
Government  personnel  who  are  in\  oK  ed 
in  the  administration,  funding 
agreements  and  technical  process  of 
Small  Business  Innovation  and  Research 
Programs. 

5.  Distribution.  Federal  Guvernment 
agencies  and  departments  with  Small 
Business  Innovation  Research  Programs 
and  those  required  to  establish  small 
business  research  and  development 
goals  as  directed  by  Pub.  L.  97-219. 

6.  Originator.  Small  Business 
Administration,  Office  of  Innovation. 
Research  and  Technology. 

Authorized  By. 
Donald  R.  Templeman. 
Acting  Assistant  Administrator.  OIRS'T. 
James  C.  Sanders. 

Aiiminjstrator. 
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1   Instructions  for  SBIR  Program  Sjlicitation 
Preparation 

Small  Business  Innovation  Development 
Act  Policy  Directive 

1   Purpose 

(a]  Section  9(j)  of  the  Small  Business 
Act  (as  amended  by  Pub.  L.  97-219) 
requires  that  "the  Small  Busmess 
Administration  *   '   *  issue  policy 
directives  for  the  general  conduct  of  the 
Small  Business  Innovation  research 
(SBIR)  program  within  the  Federal 
Go\  ernment 

(bl  This  policy  directive  falfilis  this 
statutory  obligation  and  provides 
i^jidi^nce  to  the  general  conduct  of  the 
SBIR  program,  including  research  and 
development  (R&D)  goaling 
requirements.  Additional  instructions 
may  be  issued  b\  the  Small  Business 
Administration  (SB.A)  as  a  result  of 
public  com.ment  or  experience.  These 
instructions  will  be  issued  as  additional 
or  replacement  pages  for  this  directive. 

2.  Summary  of  Legislative  Provisions 

The  Small  Business  Innovation 
Development  Act  of  1982.  Pub.  L  97-219. 
that  became  law  on  July  22. 1982. 
amends  the  Small  Business  Act  (15 
U.S.C.  631). 

a.  The  purposes  of  the  Act  are  to; 

(1)  Stimulate  technological  innovation. 

(2)  Use  small  business  to  meet  Federal 
research  and  development  needs. 

(3)  Increase  private  sector 
commercialization  of  innovations 
derived  form  Federal  research  and 
development. 

(4)  Foster  and  encourage  minority  and 
disadvantaged  participation  in 
technological  innovation. 

(b)  The  Act  mandates  that  Federal 
agencies  establish  SBIR  programs  if 
their  FY  1982  extramural  budgets  for 
research  or  R&D  exceed  stated 
threshhuld  figures  ($100  million).  The 
.\c\  requ;r<»s  agencies  whose  RAD 
budgets  exceed  a  lower  ihreshhold 
figure  ($20  million),  to  establish  specific 
goals  for  the  participation  of  small 
business  in  contracts,  grants,  or 
cooperative  agreements  for  research  or 
R&D 

(1)  No  goal  may  be  less  than  the 
percentage  of  the  agency  s  R&D  budget 
expended  with  small  business  under 
grants,  contracts,  and  cooperative 
agreements  in  the  immediately 
preceding  fiscal  year. 

(2)  Agencies  with  budgets  over  $100 
million  shall  have  both  programs 
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c.  The  statutory  requirements  are 
aimed  at  assisting  small  business  by 
establishing  a  uniform,  simplified  format 
for  the  operation  of  the  SBIR  programs 
while  allowing  the  participatmg 
agencies  flexibility  in  the  content  and 
operation  of  their  individual  SBIR 
programs. 

d.  The  Act  states  that  each 
participating  agency  will  establish  an 
SBIR  program  by  reserving  a  statutory 
percentage  of  its  extramural  budget  to 
be  awarded  to  small  business  concerns 
for  research  or  R&D  through  a  uniform, 
three-phase  process. 

(1)  The  first  two  phases  will  help 
agencies  meet  their  R&D  objectives. 

(2)  The  third  phase  where  appropriate 
is  to  pursue  commercial  applications 
from  the  Government  funded  research  or 
R&D  to  stimulate  technological 
innovation  and  the  national  return  on 
investment  from  research  or  R&D  or  for 
contracting  with  Federal  agencies 
through  traditional  contracting 
procedures. 

e.  The  Act  mandates  that  each  agency 
required  to  have  an  SBIR  program  or  to 
establish  R&D  goals  must  report 
annually  to  SBA. 

(1)  Agencies  having  an  SBIR  program 
must  also  report  to  the  Office  of  Science 
and  Technology  Policy. 

(2)  The  Act  also  requires  SB.A.  to 
monitor  each  agency's  SBIR  program 
and  to  report  its  findings  annually  to  the 
House  and  Senate  Committees  on  Small 
Business. 

f.  Effective  October  1. 1988,  the  Small 
Business  Innovation  Act  of  1982  is 
repealed. 

3.  Minimizing  Regulatory  Burden 

a.  Important  objectives  in  establishing 
uniform  SBIR  program  implementation 
are  to: 

(1)  Minimize  the  creation  of  new  or 
complex  regulations. 

(2)  Insure  that  the  program's 
requirements  are  met. 

(3)  Simplify  and  standardize 
application  of  existing  regulations 
related  to  the  program.  The  explicit 
nature  of  the  SBIR  legislation  concerning 
certain  recognized  acquisition 
procedures  provides  a  strong  base  of 
authority  for  streamlining  the  process 
for  obtaining  research  or  R&D  from 
small  high  technology  business 
concerns. 

(a)  This  includes  fund  allocations. 
centralized  SBIR  technology 
management,  and  routine  operational 
implementation. 

(b)  Where  not  contrary  to  existing 
statutory  requirements,  each  agency  is 
authorized  to  establish  financial 
procedures  and  financing  mechanisms 
that  it  deems  necessary  to  properly 


implement  the  SBIR.  including  [but  not 
limited  to)  obligating  funds  solely  on  the 
btisis  of  proposal  merit  without  regard  to 
the  purpose  for  which  funds  were 
originally  appropriated,  and  transferring 
assessed  funds  to  a  single  account  to 
facilitate  financial  management, 
reporting,  and  oversight. 

(c)  The  participating  agencies  are 
encouraged  to  initiate  or  continue  their 
development  of  simplified  procedures 
that  may  be  used  on  SBIR  actions. 
Information  concemmg  simplified 
procedures  shall  be  submitted  to  the 
SBA  for  possible  general  program 
improvements. 

b.  No  participating  agency  may 
promulgate  a  rule  or  regulation  that  is 
contrary  to  or  inconsistent  with  the  SBIR 
legislation  or  this  policy  directive. 

4.  Definitions 

a.  Research  or  Research  and 

Development  (PfD)  The  term 
"research"  or  '  R&D  "  means  any  activity 
which  is: 

(1)  A  systematic,  intensive  study 
directed  toward  greater  knowledge  or 
understanding  of  the  subject  studied. 

(2)  A  systematic  study  directed 
specifically  toward  applying  new 
knowledge  to  meet  a  recognized  need. 

(3)  A  systematic  application  of 
knowledge  toward  the  production  of 
useful  materials,  devices,  and  systems 
or  methods,  including  design, 
development,  and  improvement  of 
prototypes  and  new  processes  to  meet 
specific  requirements. 

b.  Extrumurcl  Budget.  The  sum  of  the 
total  obligations  minus  amounts 
obligated  for  research  or  R&D  activities 
by  employees  of  the  agency  in  or 
through  Government-owned, 
Government-operated  facilities,  except 
that  for  the  Agency  for  International 
Development  it  shall  not  Include 
amounts  obligated  solely  for  general 
institutional  support  for  international 
research  centers  or  for  grants  to  foreign 
countries. 

c.  Federal  Agency.  An  executive 
agency  as  defined  in  5  U.SC.  102,  or  a 
military  department  as  detinevi  in  5 
use.  102  except  that  it  does  not 
include  any  agency  within  the 
Intelligence  Community  as  defined  in 
Executive  Order  12333,  Section  3.4(f),  or 
its  successor  orders. 

d.  Funding  Agreement.  Any  contract, 
grant,  or  cooperative  agreement  entered 
into  between  any  Federal  agency  and 
any  small  business  for  the  performance 
of  experimental,  developmental,  or 
research  work  funded  in  whole  or  in 
part  by  the  Federal  Government. 

e.  Subcontract.  Any  agreement,  other 
than  one  involving  an  employer- 
employee  relationship,  entered  into  by  a 


Federal  Government  prime  contractor  or 
subcontractor  calling  for  supplies  or 
services  required  for  the  performance  of 
the  original  contract  or  subcontract. 

f.  Minority  and  Disadvantaged 
Business.  A  minority  and  disadvantaged 
business  concern  is  one  that  is: 

(1)  At  lease  51  percent  owned  by  one 
or  more  minority  and  disadvantaged 
individuals;  or  in  the  case  of  any 
publicly  owned  business,  at  least  51 
percent  of  the  stock  of  which  is  owned 
by  one  or  more  minority  and 
disadvantaged  individuals;  and 

(2)  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  of  such  individuals. 

A  minority  and  disadvantaged 
individual  is  defined  as  a  member  of  any 
of  the  following  groups: 

(1)  Black  Americans. 

(2)  Hispanic  Americans. 

(3)  Native  Americans. 

(4)  Asian-Pacific  Americans. 

(5)  Asian-Indian  Americans. 

g.  Small  Business  A  business  concern 
is  one  that  at  the  time  of  award: 

(1)  Meets  the  size  criteria  for  R&D  and 
other  regulatory  requirements  found  in 
13  CFR  Part  121,  and 

(2)  Is  the  primary  source  of 
employment  of  the  principal  investigator 
of  the  proposed  R&D  at  ine  time  of 
award  and  during  the  conduct  of  the 
proposed  research. 

h.  Small  Business  Innovation 
Research  Program.  A  program  under 
which  a  portion  of  a  Federal  agency's 
research  or  R&D  effort  is  reserved  for 
award  to  small  business  concerns 
through  a  uniform  process  having  two 
phases  and  where  appropriate  a  third 
phase. 

i.  Program  Solicitation.  A  formal 
solicitation  of  proposals  whereby  an 
agency  notifies  the  small  business 
community  of  its  research  or  R&D  needs 
and  interests  in  selected  areas  and 
requests  proposals  in  response  to  these 
needs  from  small  business  concerns. 

5.  Program  Levels 

The  Act  directs  that  agencies  shall 
conduct  SBIR  programs  beginning  in  FY 
1983  and  in  subsequent  fiscal  years 
depending  upon  the  size  of  their 
extramural  research  or  R&D  budgets  as 
defined  in  Sec.  4.  of  Pub.  L.  97-219. 

a.  Each  agency  extramural  research  or 
R&D  budget  for  FY  1982  or  any  fiscal 
year  thereafter  in  excess  of  $10  billion 
shall  establish  an  SBIR  program  and  set 
aside  fimds  for  actions  involving  funding 
agreements.  The  program  shall  be 
phased  in  during  the  next  5  years  using 
set  extramural  funding  percentages.  The 
percentages  of  the  extramural  budget  for 
the  program  are  for: 
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(1)  FY  1983.  0.1%. 

(2)  FY  1984,  0.3%. 

(3)  FY  1985.  0.5%. 

(4)  FY  1986, 1.0%. 

(5)  FY  1987  and  FY  1988. 1.25%. 

b.  Each  agency  with  an  extramural 
research  or  R&D  budget  in  FY  1982  or 
any  year  after  that  in  excess  of  $100 
million  but  less  than  $10  billion  shall 
establish  a  SBIR  program  and  set  aside 
funds  for  SBIR  awards  during  the  next 
four  years  using  set  extramural  funding 
for  the  program  are  for: 

(1)  FY  1983,  0.2%. 

(2)  FY  1984,  0.6%. 

(3)  FY  1985.  1.0%. 

(4)  FY  1986  through  FY  1988, 1.25%. 

c.  Each  agency  that  has  a  research  or 
R&D  budget  for  any  fiscal  year 
beginning  with  FY  1983  in  excess  of  $20 
million  shall  establish  goals  for  the 
awarding  of  funding  agreements  with 
small  businesses  in  research  or  R&D. 
Any  goal  established  shall  not  be  less 
than  the  agency's  achieved  percentage 
to  small  business  in  research  or  R&D 
funding  the  precedmg  fiscal  year.  SBIR 
awards  may  be  counted  toward  this  goal 
achievement.  (Non-SBIR  awards  to 
small  business  may  not  be  counted 
toward  meeting  SBIR  program  funding 
levels.) 

6.  Small  Business  Innovation  Rpsrarch 
Program 

a.  The  SBIR  program  is  a  uniform 
process  of  soliciting  proposals  and 
awarding  funding  agreements  for 
research  or  R&D  to  meet  agency  needs. 

b.  Each  agency  shall  at  least  annually 
issue  an  SBIR  solicitation  on  a 
substantial  number  of  research  or  R&D 
topic  areas  of  interest  to  the  agency 
Both  the  list  of  topics  and  the 
description  of  the  topics  shall  be 
comprehensive  to  provide  a  wide  range 
of  opportunity  for  small  business 
concerns  to  participate  in  the  agency 
research  or  R&D  programs.  Topics  shtill 
emphasize  the  need  for  proposals  with 
advanced  concepts  to  meet  specific 
agency  research  or  R&D  needs.  Each 
topic  shall  describe  the  needs  in 
sufficient  detail  so  as  to  assist  small 
firms  in  providing  on-target  responses 
but  shall  not  involve  detailed 
specifications  to  prescribed  solutions  of 
the  problems.  Proposals  that  offer 
approaches  already  developed  to  the 
prototype  stage  shall  be  part  of  the 
agency's  regular  R&D  or  production 
procurement  programs.  Because  the 
program  is  intended  to  increase  the  use 
of  small  business  firms  in  Federal  R&D, 
a  minimum  of  two-thirds  of  each  SBIR 
funding  agreement  must  be  carried  out 
in  the  proposing  firm  and  the  primary 
employment  of  the  principal  investigator 
must  be  with  the  small  business  firm  at 


the  time  of  award  and  during  the 
conduct  of  the  proposed  effort  unless 
otherwise  approved  in  writing  by  the 
contracting  officer.  Primary  employment 
means  that  more  than  one-half  of  the 
principal  investigator's  time  is  spent 
with  the  small  business. 

c.  To  stimulate  and  foster 
technological  innovation,  including 
increasing  private  sector  applications  of 
Federal  R&D,  the  program  must  follow 
the  uniform  process  of  three  phases: 

(1)  Phase  I.  Phase  I  involves  a 
solicitation  of  proposals  to  conduct 
feasibility  related  experimental  or 
theoretical  research  or  R&D  efforts  on 
described  agency  requirements.  The 
object  of  this  phase  is  to  determine  the 
technical  feasibility  of  the  proposed 
effort  and  the  quality  of  performance  of 
the  small  firm  with  a  relatively  small 
agency  investment  before  consideration 
of  further  Federal  support  in  Phase  II. 

(a)  Several  different  proposed 
solutions  to  a  given  problem  may  be 
funded. 

(b)  Awards  shall  hf  made  primarily 
on  the  basis  of  scientific  and  technical 
merit.  Secondary  considerations  may 
include  program  balance,  critical  agency 
requirements,  whether  the  proposal 
indicates  potential  conimercial 
applications  (m  addition  to  meeting 
agency  needs)  and  whether  the  proposer 
intends  to  obtain  follow-on  non-Federal 
funding  to  pursue  the  commercial 
applications  in  Phase  III, 

(c)  Only  awardees  in  Phase  I  are 
eligible  to  participate  in  Phase  II. 
Agencies  may  include  a  provision 
requiring  submission  of  a  Phase  II 
proposal  as  a  deliverable  item  under 
Phase  I 

(2)  Phase  II.  Phase  11  is  the  principal 
research  or  R&D  effort  Funding  shall  be 
based  upon  the  results  of  Phase  I  and 
the  scientific  and  technical  merit  of  the 
Phase  II  proposal.  The  object  is  to 
continue  the  research  or  R&D  initiated 
under  Phase  I  on  agenr\  needs. 
However,  the  Governm.ent  is  not 
obligated  to  fund  any  specific  Phase  II 
proposal.  The  Phase  II  award  decision 
requires,  where  proposals  are  evaluated 
as  being  of  approximately  equal  merit, 
that  special  consideration  shall  be  given 
to  proposals  that  have  obtained  a 
contingent  commitment  for  follow-on 
funding  from  a  non-Federal  third  party 
for  Phase  III,  preferably  for  an  amount 
at  least  equal  to  that  requested  from  the 
Government  for  Phase  II. 

(3)  Phase  III.  Where  appropriate 
Phase  III  is  to  be  conducted  by  the  small 
business  (including  joint-ventures  or 
R&D  partnerships)  to  pursue  commercial 
applications  of  the  government  research 
or  R&D  funded  in  Phases  I  and  II  with 
non-Federal  funds,  including  those 


obtained  through  exercising  the  follow- 
on  funding  commitment.  Phase  111  also 
may  involve  follow-on  non-SBIR  funded 
R&D  or  production  contracts  with  a 
Federal  agency  for  potential  products  or 
processes  intended  for  use  by  the  United 
States  Government 

7.  Unilateral  Actions  of  Participating 
Agencies  and  Departments 

The  Act  requires  each  participating 
agency  to: 

a.  Unilaterally  determine  the 
categories  of  projects  to  be  included  in 
its  SBIR  program. 

b.  Issue  SBIR  solicitations  in 
accordance  with  the  SBA  master 
schedule. 

c.  Unilaterally  receive  and  evaluate 
proposals,  resulting  from  SBIR 
solicitations  and  make  awards. 

d.  Administer  its  own  SBIR  funding 
agreements  (or  delegate  such 
administration  to  another  agency). 

e.  Make  payments  to  recipients  of 
SBIR  funding  agreements  on  the  basis  of 
progress  toward  or  completion  of  the 
funding  agreement  requirements. 

f.  Make  an  annual  report  on  the  SBIR 
program  to  SBA  and  the  Office  of 
Science  and  Technology. 

8.  SBA  Source  File 

a.  SBA  Procurement  Automated 
Source  System  (PASS). 

(1)  It  is  intended  that  PASS  shall  be 
the  principal  Government  SBIR  source 
identification  system.  PASS  uses  a  "key 
word"  system  that  identifies  the 
capabilities  of  a  small  (registered)  firm 
related  to  specific  Government 
requirements.  Over  95  remote  terminals 
nationwide  now  provide  direct  PASS 
access  to  instantaneously  retrieve 
supplier  profiles  by  searching  and 
matching  over  7,000  key  words. 

(2)  Agency  technology  managers  and 
other  offices  may  contact  SBA,  Office  of 
Procurement  and  Technical  Assistance, 
to  obtain  further  information  concerning 
PASS  direct  access.  Where  terminals 
are  not  available  for  direct  access, 
agencies  may  contact  the  SBA  Office  of 
Innovation.  Research  and  Technology 
for  assistance.  R&D  firms  registered 
with  PASS  will  receive  copies  of  SBIR 
master  solicitation  schedules. 

b.  Separate  Agency  Research  or 
Research  and  Development  Source 
Listings.  Participating  agencies  may 
supplement  P.XSS  data  with  available 
in-house  source  information  compiled 
from  previous  research  or  R&D  actions. 
Agencies  should  advise  these  firms  to 
complete  PASS  application  profiles  to 
assure  PASS  registration,  SBA  will 
supply  the  PASS  application  forms  to 
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the  partidpating  agencies  for  this 
purpose. 

c  Federal  Procurement  Data  System 
(FPDS).  Participating  agencies  should 
review  FPDS  data  that  identify  small 
business  awardees  of  research  or  R&D 
contracts  as  a  potential  supplement  to 
their  existing  source  data  base. 

9.  SB  A  Coordination  of  SBIR 
Solicitation  Schedules 

a.  Generally,  it  is  desirable  that  all 
SBIR  solicitation  preparation  be 
completed  as  early  as  practicable  in 
each  fiscal  year.  Early  solicitation 
preparation  is  important  considering  the 
minimum  agency  participation  levels 
established  by  public  law.  The 
development  and  selection  of  agency 
research  or  R&D  topics  is  critical  to  the 
success  of  the  program  and  shall  be 
initiated  as  early  as  possible. 

(1)  It  is  intended  that  all  agency 
solicitation  release  schedules  will  be 
coordinated  and  confirmed  with  SBA  by 
not  later  than  January  15,  allowing 
sufficient  time  for  SBA  preparation  and 
distribution  of  a  master  SBIR  Program 
Solicitation  release  schedule.  Agencies 
shall  notify  SBA  of  any  change  in  topics 
or  dates  of  issue  and  response. 

(2)  It  is  recognized  that  bunching  of 
fiscal  year  solicitations,  all  with  the 
same  proposal  due  dates,  may 
practically  prohibit  qualified  small 
concerns  from  the  preparation  and 
timely  submission  of  proposals  for  more 
than  one  SBIR  project.  Therefore,  a  goal 
in  scheduling  for  FY  1983  will  be  to 
minimize  bunching  of  proposed 
submission  dates.  Participating  agencies 
may  elect  to  establish  multiple  proposal 
due  dates  within  one  solicitation  or  to 
issue  multiple  solicitations  within  a 
given  fiscal  year  to  facilitate  the  greatest 
possible  response  from  small  business 
or  to  facilitate  in-house  agency  proposal 
review  and  evaluation  scheduling. 

b.  The  Act  requires  issuance  of  (Phase 
I)  Program  Solicitations  in  accordance 
with  a  schedule  coordinated  between 
SBA  and  the  agency.  The  SBA 
organization  responsible  for 
coordination  of  solicitation  release  is: 
Office  of  Innovation,  Research  and 
Technology,  Small  Business 
Administration,  1441  L  Street  NW., 
Washington,  D.C.  20416. 

10.  SBA  Master  (Phase  I)  Program 
Solicitation  Release  Schedule 

a.  SBA  Publication.  The  SBA,  as 
required  by  public  law,  shall  prepare 
and  issue  a  master  Phase  I  Program 
Solicitation  release  schedules,  covering 
all  participating  agencies,  related  to 
each  fiscal  year's  program.  The  SBA  will 
also  issue  amendments  to  the  schedules 
to  reflect  subsequent  changes  in  topics. 


solicitation  release  dates  and  proposal 
due  dates.  The  schedules  will  be  based 
upon  the  data  received  by  SBA  from  the 
agencies.  The  agencies  are  advised, 
however,  that: 

(1)  The  publication  of  the  master 
release  schedule  is  not  intended  to 
restrict  or  prohibit  application  of 
customary  or  other  internal  agency 
procedures  designed  to  obtain  publicity 
for  its  research  or  R&D  programs. 

(2)  The  master  release  schedule 
publication  by  SBA  shall  not  be 
interpreted  as  a  substitute  or  relief 
vehicle  for  existing  statutory  and 
regulatory  publication  requirements 
related  to  individual  or  specific 
procurement/grant  actions. 

b.  Master  Schedule  Content.  The 
master  release  schedules  will  include 
sufficient  data  to  effectively  apprise 
appropriate  segments  of  the  nation's 
small  business  community  of 
forthcoming  SBIR  Program  Solicitations, 
thereby  assisting  the  participating 
agencies  in  identifying  prospective, 
responsible  sources.  The  agencies  shall 
pri)vide  by  January  15.  1983.  and  each 
successive  year,  the  following 
information: 

(1)  The  list  of  topics  upon  which 
research  or  R&D  effort  will  be  sought. 
Each  research  or  R&D  topic  shall  have 
approximately  10  words  or  k'ss  in  its 
title. 

(2)  Agency  address  from  which  SBIR 
Program  Solicitations  can  be  obtained. 

(3)  Names,  addresses,  and  phone 
numbers  of  agency  contact  points  where 
SBIR-reldted  inquiries  may  be  directed. 

(4)  Estimated  dates  of  Program 
Solicitations  release. 

■    (5)  Estimated  dates  for  receipt  of 
proposals. 

16)  Estimated  number  and  average 
amounts  of  FY  awards. 

c  In  order  to  accommodate  agencies 
planning  to  issue  solicitations  prior  to 
January  15,  SBA  will  issue  Master 
Release  Schedules  as  necessary. 

11.  Simplified.  Standardized  and  Timely 
SBIR  Program  Solicitations 

a.  Instructions  for  SBIR  Proi^ram 
Solicitation  Preparation.  The  Small 
Business  Research  Development  Act 
(Pub.  L.  97-219)  requires '■•   *   * 
simplified,  standarized  and  timely  SBLR 
solicitations  "  (Sec.  4(j)(l)).  Further,  the 
Act  requires  the  SBIR  programs  of 
participating  agencies  to  use  a  "uniform 
process"  (Sec.  4(e)(4))  and  that  the 
regulatory  burden  of  participating  in  the 
SBIR  programs  be  minimized.  The 
instructions  in  Appendix  1,  therefore, 
purposely  depart  from  normal 
Government  solicitation  formats  and 
requirements.  Prepare  SBIR  Program 
Solicitations  according  to  Appendix  1. 


b.  Agencies  shall  provide  the  SBA, 
Office  of  Innovation,  Research  and 
Technology,  five  copies  of  each 
solicitation  and  any  modifications 
thereto. 

c.  Non-SBIR  R&D-Re/ated  Actions.  It 
is  not  intended  that  the  SBIR  Program 
Solicitation  replace  or  be  used  as  a 
substitute  for  unsolicited  proposals  or 
R&O  awards  to  small  business  as 
authorized  by  existing  procurement 
regulations;  nor  are  the  SBIR  Program 
Solicitation  procedures  intended  to 
prohibit  other  agency  R&D  actions  with 
small  business  concerns  carried  on  in 
accordance  with  applicable  statutory/ 
regulatory  authorizations. 

12.  Simplified  and  Standardized  Funding 
Process 

In  its  requirement  for  the 
establishment  of  a  "simplified, 
standardized  funding  process."  the  SBIR 
legislation  requires  that  specific 
attention  be  given  to  the  following  areas 
of  SBIR  program  administration: 

a.  Timely  Receipt  and  Review 
Proposals. 

(1)  Participating  agencies  shall 
establish  firm  schedules  and  review 
formats  for  appropriate  distribution  of 
the  proposals  for  reviewing 
recommendations  and  submission  to  the 
SBIR  program  manager  for  award 
determinations. 

(a)  Ail  activities  related  to  Phase  1 
proposal  reviews  shall  normally  be 
completed  and  awards  made  within  6 
months  from  the  date  proposals  are 
received  by  the  agencies. 

(b)  The  SBIR  Program  Solicitations  for 
Phase  I  will  establish  proposal 
submission  dates.  Related  to  Phase  U 
activity,  an  agency  may  establish  set 
proposal  submission  dates;  however,  it 
is  anticipated  that  each  agency  will 
negotiate  mutually  acceptable  proposal 
submission  dates  with  individual  Phase 

I  performers,  accomplish  proposal 
reviews  expeditiously,  and  proceed  with 
awards.  While  it  is  recognized  that 
Phase  II  arrangements  between  the 
Government  and  contractor  may  require 
more  detailed  negotiation  to  establish 
terms  acceptable  to  both  parties,  the 
agencies  must  not  sacrifice  the  research 
or  R&D  momentum  created  under  Phase 
I  by  engaging  in  unnecessarily 
protracted  Phase  II  proceedings. 

(c)  It  can  be  anticipated  that  SBIR 
participants  will  submit  duplicate  or 
similar  proposals  to  more  than  one 
soliciting  agency  when  the  work 
projects  appear  to  involve  similar  topics 
or  requirements  which  are  within  the 
expertise  and  capability  levels  of  the 
small  business  proposer.  To  the  extent 
reasonably  feasible,  interagency  funding 


JMI 


Federal  Register  /  Vol.  47,  No.  227  /  Wednesday,  November  24,  1982  /  Rules  and  Regulations    52971 


duplications  related  to  acquiring  similar 
technology  under  the  SBIR  program 
should  not  occur.  For  this  purpose,  the 
standardized  SBIR  Program  Solicitation 
will  require  the  proposers  to  indicate  the 
name  and  address  of  the  agencies  to 
which  dupHcate  or  similar  proposals 
were  made  and  to  identify  by  subject 
the  projects  for  which  the  proposal  was 
submitted  and  the  dates  submitted.  The 
same  information  will  be  required  for 
previous  SBIR  awards.  Each  SBIR- 
participating  agency  shall  promptly 
submit  to  SBA  announcements  listing 
Phase  I  awards.  SBA's  Office  of 
Innovation,  Research  and  Technology 
will  distribute  these  lists  to  participating 
agencies.  This  is  intended  to  assist 
participating  agencies  in  identifying 
research  or  R&D  programs  already  in 
process  that  may  be  of  interest  to  them. 

b.  Review  of  SBIR  Proposals. 
Agencies  are  encouraged  to  use  their 
normal  review  process  for  SBIR 
proposals  whether  internal  or  external 
evaluation  is  used.  A  more  limited 
review  process  may  be  used  for  Phase  I 
due  to  the  larger  number  of  relatively 
small  proposals  anticipated.  Where 
appropriate,  "peer"  reviews,  that  are 
external  to  the  agency,  are  authorized 
by  the  SBIR  legislation.  Participating 
agencies  are  cautioned  that  all  review 
procedures  shall  be  formulated  to 
minimize  any  possible  conflict  of 
interest  as  it  pertains  to  contractor 
proprietary  data.  The  standardized  SBIR 
solicitation  will  advise  potential 
proposers  that  proposals  may  be  subject 
to  an  established  external  review 
process,  but  that  the  proposer  may 
include  in  its  proposal  company 
designated  proprietary  information. 

c.  Proprietary  Information  Contained 
in  Proposals.  In  preparation  of  the 
standardized  SBIR  Program  Solicitation 
as  described  in  Appendix  1,  provisions 
will  be  included  requiring  confidential 
treatment  of  proprietary  information  to 
the  extent  permitted  by  law.  Offerors 
will  be  discouraged  from  submitting 
information  considered  proprietary 
unless  it  is  deemed  essential  for  proper 
evaluation  of  the  proposal.  The 
solicitation  will  require  that  all  such 
information  be  clearly  identified  and 
marked  with  a  prescribed  legend. 
Agencies  may  elect  to  require  proposers 
to  limit  proprietary  information  to  that 
essential  to  the  proposal  and  to  have 
such  information  submitted  on  a 
separate  page  or  pages  keyed  to  the 
text. 

d.  Selection  of  Awardees. 
Participating  agencies  shall  establish  a 
proposal  review  cycle  wherein 
successful  proposers  may  be  notified  of 
award  within  6  months  of  Phase  I 


proposal  submissions.  Phase  11 
submissions,  review,  and  selections 
shall  be  more  closely  controlled  by 
singular  arrangements  between  the 
Government  and  each  Phase  I  performer 
selected  for  Phase  n  effort. 

(1)  The  standardized  Program 
Solicitation  (Appendix  1]  shall: 

(a)  Advise  Phase  I  finahsts  that 
additional  information  may  be 
requested  by  the  awarding  agency  to 
evidence  awardee  responsibility  for 
project  completion. 

(b)  Contain  information  advising 
potential  offerors  of  basic  proposal 
evaluation  criteria,  such  as  legally 
required  Phase  II  consideration  to 
proposals  that  have  demonstrated  third 
phase,  non-Federal  follow-on  funding 
commitments. 

e.  Rights  in  Data  Developed  Under 
SBIR  Funding  Agreement  The  SBIR 
legislation  provides  for  "retention  of 
rights  in  data  generated  in  the 
performance  of  the  contract  by  the  small 
business  concern."  The  legislative 
history  clarifies  that  the  intent  of  the 
statute  is  to  provide  authority  for  the 
participating  agency  to  protect  technical 
data  which  is  generated  under  the 
funding  agreement,  and  to  refrain  from 
disclosing  such  data  to  competitors  of 
the  small  concern  or  from  using  the 
information  to  produce  future  technical 
procurement  specifications  which  could 
harm  the  small  business  which 
discovered  and  developed  the 
innovation  until  the  small  business  has  a 
reasonable  chance  to  seek  patent 
protection  if  appropriate.  Therefore,  it  is 
recommended,  that  except  for  program 
evaluation,  participating  agencies 
protect  such  technical  data  for  a  period 
of  two  years  from  the  completion  of  the 
project  from  which  the  data  was 
generated  unless  the  agencies  obtain 
permission  to  disclose  such  data  from 
the  contractor  or  grantee.  However, 
effective  at  the  conclusion  of  the  two- 
year  period,  the  Government  shall  retain 
a  royalty  free  license  for  Government 
use  of  any  technical  data  delivered 
under  an  SBIR  funding  agreement 
whether  patented  or  not. 

f  Title  Transfer  of  Agency  Provided 
Property.  Under  SBIR  legislation,  title  to 
equipment  purchased  in  relation  to 
project  performance  with  funds 
provided  under  SBIR  funding 
agreements  may  be  transferred  to  the 
awardee  where  such  transfer  would  be 
more  cost  effective  than  recovery  of  the 
property  by  the  government. 

g.  Cost  Sharing. 

(1)  Cost  participation  could  ser\'e  the 
mutual  interest  of  the  participating 
agencies  and  certain  SBIR  performers  by 
helping  to  assure  the  efficient  use  of 


available  resources.  Cost-sharing, 
however,  shall  not  normally  be 
encouraged  except  where  required  by 
other  statutes. 

(2)  Except  where  required  by  other 
statutes,  participating  agencies  shall  not, 
as  a  general  policy,  request  or  require 
cost  sharing  on  Phase  I  and  Phase  II 
pro)ects.  The  standardized  Program 
Solicitation  (Appendix  1)  will,  however, 
provide  information  to  prospective  SBIR 
performers  concerning  cost-sharing 
Cost  participation  will  not  be  a 
consideration  factor  in  e\aluiition  of 
Phase  I  and  Phase  II  proposals  except 
where  required  by  other  statutes. 

h.  Payment  Schedules  and  Cost 
Principles 

(1)  Consistent  with  Section  4  of  the 
SBIR  legislation  (Section  9(g)(6)  of  the 
Small  Business  Act  (as  amended  by  Pub. 
L  97-219)).  SBIR  performers  may  be 
paid  under  an  applicable,  authorized 
progress  payment  procedure  or  in 
accordance  with  a  negotiated/ 
definitized  price  and  pajment  schedule. 
.'\dvance  payments  are  optional  and 
may  be  made  under  appropriate  public 
law. 

(2)  All  SBIR  funding  agreements  shall 
use,  as  appropriate,  current  cost 
pimciples  and  procedures  authorized  for 
use  by  the  participating  agencies. 

i.  Funding  Agreement  Type's  and  Fee 
or  Profit.  The  legislative  requirements 
for  uniformity  and  standardization 
require  that  there  be  consistency  in 
application  of  SBIR  program  provisions 
among  participating  agencies.  This 
consistency  must  consider,  however,  the 
need  for  flexibility  by  the  various 
agencies  in  missions  and  needs  as  well 
as  the  wide  variance  in  funds  required 
to  be  devoted  to  SBIR  programs  in  the 
agencies.  The  following  guidelines  are 
for  the  purpose  of  meeting  both  of  these 
requirements: 

(1)  Funding  Agreement.  The  choice  of 
tj-pe  of  funding  agreement  (contract, 
grant,  or  cooperative  agreement)  rests 
with  the  awarding  agency  but  must  be 
consistent  with  the  guidelines  in  Pub.  L. 
95-224(41  U.S.C.  501). 

(2)  Cost  Basis.  The  funding  agreement 
may  be  granted,  cost  reimbursement, 
cost-plus-a-fixed-fee  or  fixed  price 
consistent  with  the  practices  of  the 
awarding  agency  for  similar  research 
awards  to  for-profit  business  concerns. 

(3)  Fee  or  Profit.  Awarding  agencies 
are  encouraged  to  provide  for  a 
reasonable  fee  or  profit  on  SBIR  funding 
agreements,  including  grants,  consistent 
with  normal  profit  margins  provided  to 
profit-making  firms  for  R&D  work 

j.  Periods  of  Performance  and 
Extensions 
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(1)  Phase  I.  Period  of  performance 
should  normally  not  exceed  six  months 
except  where  agency  needs  or  research 
plans  require  otherwise.  Exceptions 
should  be  minimized. 

(2)  Phase  II.  Period  of  performance 
under  Phase  11  is  the  subject  of 
negotiations  between  the  selected  Phase 
I  recipient  and  the  awarding  agency. 
However,  the  duration  of  Phase  II 
should  normally  not  exceed  two  years. 

(3)  In  keeping  with  the  legislative 
intent  to  make  a  large  number  of 
relatively  small  awards,  modification  of 
funding  agreements  to  extend  periods  of 
performance,  increase  the  scope  of  work 
or  to  increase  the  dollar  amount  should 
be  minimized,  except  for  options  in  the 
origmal  Phase  I  or  U  awards. 

k.  Dollar  Value  of  Awards 
(1)  The  SBER  legislation  does  not 
establish  limitations  on  dollar  amounts 
of  Phase  I  or  Phase  n  awards.  The 
legislative  history  clearly  envisions  a 
large  number  of  relatively  small  awards 
of  "up  to  $50,000"  and  "up  to  $500,000" 
for  Phase  I  and  11  respectively.  While  no 
specific  limitations  on  dollar  amounts 
for  Phase  I  or  II  are  established  by  this 
policy  directive  and  while  it  is 
recognized  that  some  research  or  R&D 
projects  will  require  larger  awards, 
agencies  should  strive  to  plan  SBIR 
projects  80  that  the  majority  of  Phase  I 
awards  will  be  $50,000  or  less  and  the 
majority  of  Phase  U  awards  will  be 
$500,000  or  less.  SBA  will  amend  the 
policy  directive  as  required  to  adjust  the 
$50,000  and  $500,000  amounts  to 
compensate  for  inflation. 

1.  Grant  Authority.  The  Small 
Business  Innovation  Development  Act 
does  not  in  and  of  itself,  convey  grant 
authority.  Each  agency  must  secure 
grant  authority  in  accordance  with  its 
normal  procedures. 

13.  Annual  Report  to  SBA  and  Office  of 
Science  and  Technology  Policy 

The  SBIR  legislation  requires  a 
"simplified,  standardized  and  timely 
annual  report '  from  the  participating 
agencies  on  the  SBIR  program  and  those 
required  to  establish  goals  thereunder  to 
the  SBA  and  OSTP.  Information  to  be 
reported  includes  at  least  the  following: 

a.  The  number  of  awards  pursuant  to 
grants,  contracts  or  cooperative 
agreements  over  $10,000  in  amount  and 
the  dollar  value  of  all  such  awards, 
identifying  SBIR  awards  and  comparing 
the  number  and  amount  of  such  awards 
with  awards  to  other  than  small 
business  concerns. 

b.  The  number  of  research  or  R&D 
topics  identified  for  solicitation,  the 
number  of  proposals  received  against 
each  topic  and  the  number  of  awards 


and  dollar  value  by  topic  resulting  from 
the  awards. 

The  SBA  Office  of  Innovation, 
Research  and  Technology  and  the  Office 
of  Science  and  Technology  PoHcy  will 
identify  additional  reporting  elements 
and  will  each  develop  their  own  format 
for  SBIR  reporting.  SBA's  format  will  be 
the  subject  of  a  subsequent  policy 
directive. 

14.  SBA  Program  to  Monitor  and  Survey 
SBIR  Activity 

a.  Examples  of  SBIR  Areas  to  be 
.Monitored  by  SBA.  (1)  SBIR  Funding 
Allocations.  Of  major  significance  to  the 
success  of  the  SBIR  program  is  the 
magnitude  and  natiu-e  of  the  agencies' 
funding  allocations  identified  for  fiscal 
year  SBIR  applications.  The  SBIR 
legislation  explicitly  relates  to  both  the 
definition  of  the  SBIR  effort,  research  or 
R&D  (as  defined  in  the  Act  and  OMB 
Circular  A-11),  and  the  mathematical 
methodology  for  determining  fiscal  year 
participation  levels  for  all  work 
categorized  within  the  statutory 
definitions.  SBA  will  monitor  these 
allocations. 

(2)  Program  Solicitation  and  Award 
Status.  The  accomplishment  of 
scheduled  SBIR  events,  such  as  Program 
Solicitation  release  and  contract,  grant, 
or  cooperative  agreement  award,  is 
critical  to  meeting  statutory  mandates 
and  to  operating  an  effective,  useful 
program.  SBA  plana  to  monitor  these 
and  other  operational  features  of  SBIR 
program  implementation.  Except  in 
instances  where  SBA  assistance  is 
requested  related  to  a  specific  SBIR 
project,  contract,  etc.,  SBA  does  not 
intend  to  monitor  administration  of  the 
agreements. 

(3)  Follow-on  Funding  Commitments. 
SBA  will  monitor  whether  follow-on 
non-Federal  funding  commitments 
obtained  by  Phase  I  awardees  for  Phase 
II  were  considered  in  the  evaluation  of 
Phase  II  proposals  as  required  by  the 
Act. 

(4)  Intraagency  Regulations.  To 
achieve  the  program  efficiency 
envisioned  by  the  SBIR  legislation,  it  is 
essential  that  no  implementing 
regulation  be  promulgated  by  the 
participating  agencies  that  is 
inconsistent  with  or  contradicts  either 
the  letter  of  intent  of  the  legislation  and 
this  directive.  SBA's  monitoring  activity 
will  include  review  of  rules  and 
regulations  and  procedures  generated  to 
facilitate  intra-agency  SBIR  program 
implementation. 

15.  SBIR  Information  System 

SBA  will  prepare  and  distribute 
information  materials  (pamphlets,  fact 
sheets  and  news  releases  as 


appropriate]  that  describe  the  basic 
elements  of  the  SBIR  program. 

a.  It  is  anticipated  that  SBA  material 
will  be  amended  from  time  to  time  to 
maintain  relative  currency  as  the  SBIR 
program  progresses. 

b.  The  legislative  requirement  for  an 
SBA-maintained  information  system  is 
not  interpreted  as  prohibiting 
participating  agencies  from  publicizing 
SBIR  activities  relating  to  individual 
agency  programs  to  identify 
organizational  structures  actually 
responsible  for  carrying  on  SBIR 
operational  functions. 

(Ij  In  view  of  certain  joint  SBA/ 
agency  activities  required  by  the  SBIR 
legislation,  information  publication  may 
often  be  most  effectively  accomplished 
in  concert. 

(2)  The  participating  agencies  are 
invited  to  advance  suggestions  to  SBA 
concerning  existing  information  systems 
that  may  be  tailored  to  serve  specific 
SBIR  publication  needs. 

c.  SBA  will  identify  in  its  initial  SBIR 
publication  points  of  contact  for 
obtaining  SBIR-related  information, 

(1)  All  participating  agencies  should 
immediately  establish  contact  points  to 
process  inquiries  related  to  specific 
agency  SBIR  activities. 

16.  Small  Minority  and  Disadvantaged 
Business  Concerns 

Pub.  L  97-219  (Sec.  2(b)(3))  states  that 
one  of  its  purposes  is  "to  foster  and 
encourage  participation  by  minority  and 
disadvantaged  persons  in  technological 
innovation." 

a.  To  carry  out  this  purpose  of  the 
SBIR  legislation,  SBA  will  place  special 
emphasis  on  these  individuals  and 
concerns  in  its  SBIR  source  and 
information  programs. 

b.  A  detailed  outreach  program  for 
this  purpose  will  be  developed  and 
described  in  a  subsequent  instruction. 

c.  While  these  individuals  and  small 
concerns  will  be  required  to  compete  for 
SBIR  awards  on  the  same  basis  as  all 
other  small  business  concerns, 
participating  agencies  are  encouraged  to 
work  independently  and  cooperatively 
with  SBA  to  develop  methods  to 
encourage  qualified  small  minority  and 
disadvantaged  firms  to  participate  in 
their  SBIR  programs.  The  standardized 
reporting  format  to  be  developed  for 
SBIR  programs  (see  paragraph  14]  will 
require  solicitation  and  award  data  on 
minority  and  disadvantaged  persons 
and  concerns. 

17.  Exemption  for  National  Security  or 
Intelligence  Functions 

a.  The  SBIR  legislation  provides  for 
exemptions  related  to  the  simplified. 
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standardized  funding  process  "*  *  *  if 
national  security  or  intelligence 
functions  clearly  would  be  jeopardized." 
This  "exemption"  should  not  be 
interpreted  as  a  blanket  exemption  or 
prohibition  of  SBIR  participation 
concerning  acquisition  of  effort  related 
to  these  subjects  and  functions  except 
as  specifically  defined  under  Section  4 
(Section  9(e)(2)  of  the  Small  Business 
Act  (as  amended  by  Pub.  L  97-219))  of 
the  SBIR  public  law.  Agency  technology 
managers  in  directing  research  or  R&D 
projects  under  the  SBIR  program,  where 
the  project  subject  matter  may  be 
particularly  sensitive  to  national 
security  must  make  a  determination  on 
which.  Lf  any,  of  the  standardized 
proceedings  clearly  place  national 
security  and  intelligence  functions  in 
jeopardy,  then  proceed  with  an 
acceptable  modified  process  to  complete 
the  SBIR  acUon. 

b.  It  is  anticipated  that  SBA's  SBIR 
program  monitoring  activities,  except 
where  prohibited  by  security 
considerations,  shall  include  a  review  of 
nonconforming  SBIR  actions  justified 
under  this  pubhc  law  provision. 

Appendix  1. — Instructions  for  SBIR 
(Togram  Solicitation  PreparatioD 

The  Small  Business  Innovation 
development  Act  (Pub.  L  97-219) 
requires  "*  *  *  simplified,  standardized 
and  timely  SBIR  solicitations"  (Sec.  4, 
Section  9{j){l))-  Further,  the  Act  requires 
the  SBIR  programs  of  participating 
agencies  to  utilize  a  "uniform  process" 
(Sec.  4,  Section  9(E)(4)  and  that  the 
regulatory  burden  of  participating  in  the 
SBIR  programs  be  minimized.  Therefore, 
the  following  instructions  purposely 
depart  from  normal  government 
solicitation  formats  and  requirements. 
SBIR  solicitations  will  be  prepared  and 
issued  as  Program  Solicitations  in 
accordance  with  the  following 
instructions. 

Limitation  in  Size  of  Solicitation 

In  the  interest  of  meeting  the 
legislated  requirement  for  simplified  and 
standardized  solicitations,  the  entire 
SBIR  sohcitation  with  the  exception  of 
Section  III  "Research  Topics."  described 
below,  will  be  limited  to  20  pages.  There 
is  no  page  limit  on  Section  III  "Research 
Topics." 

Format 

SBIR  Program  Solicitation  will  be 
prepared  in  a  simplified,  standardized, 
easily  read,  easy  to  understand  format 
including  a  cover  sheet,  table  of 
contents  and  the  following  sections  in 
the  order  listed  (content  of  each  section 
is  discussed  below): 

I.  Program  Description 


II.  Definitions 

IIL  Research  Topics 

rv.  Proposal  Preparation  Instructions  and 
Requirements 

V.  Method  of  Selection  and  Evaluation 

Criteria 

VI.  Considerations 

VU.  Submission  of  Proposals 
VIII.  Scientific  and  Technical  Information 
Sources 

Cover  Sheet 

The  cover  sheet  or  title  page  of  an 
SBIR  Progriam  Sohcitation  shall  clearly 
identify  the  solicitation  as  a  Small 
Business  Innovation  Research  Program 
Solicitation,  identify  the  agency  issuing 
the  solicitation,  and  date  (or  dates) 
proposals  are  due  under  the  solicitation 
and  the  solicitation  number. 

InstructioDS  for  Preparation  of  Program 
Solicitation  Sections  I  through  VTII 

I.  Program  Descriptioa 

A.  Summarize  in  narrative  form  the 
invitation  to  submit  proposals  and 
objectives  of  the  SBIR  program. 

B.  Describe  in  narrative  form  the 
agency's  SBIR  program  including  a 
description  of  the  three  phases.  .Note  in 
your  description  that  the  solicitation  is 
for  Phase  I  proposals  only  (See  Section 

VII.  6S-01.) 

C.  Describe  program  eligibility,  as 
follows: 

Eligibility.  Each  organization 
submitting  a  proposal  must  qualify  as  a 
small  business  for  research  pu.'7)nsf's  In 
addition,  the  primary  employ^ment  of  the 
principal  investigator  must  be  with  the 
small  business  firm  at  the  time  of  award 
and  during  the  conduct  of  the  proposed 
research. 

D.  List  name,  address  and  telephone 
number  of  agency  contacts  for 
information  on  the  Program  Solicitation. 

n.  Definitions 

Whenever  terms  that  are  unique  to  the 
SBIR  program,  a  given  solicitation  or 
portion  of  a  solicitation  are  used,  these 
terms  will  be  defined  in  a  separate 
section  titled  "Definitions."  As  a 
minimum  the  definitions  of  smnll 
business  and  small  disadvantaged 
business  from  paragraph  4  of  Small 
Business  Administration  (SBA)  Policy 
Directive  65  01  shall  be  included  in  this 
section. 

III.  Research  Topics 

Describe  the  research  or  R&D  topics 
and  subtopics  for  which  proposals  are 
being  solicited  sufficiently  to  inform  the 
proposer  of  technical  details  of  what  is 
desired  while  leaving  sufficient 
flexibility  in  order  to  obtain  the  greatest 
degree  of  creativity  and  irmovation 


consistent  with  the  overall  objectives  of 
the  SBIR  programs. 

rv.  Proposal  Preparation  InstructioDS 
and  Requirements 

The  purpose  of  this  section  is  to  tell 

the  proposer  what  to  include  in  his  or 
her  proposal  and  to  set  forth  limits  on 
what  may  be  included.  It  should  also 
provide  guidance  to  assist  proposers  in 
improving  the  quulity  and  acceptance  of 
profKisals  particularly  to  firms  which 
may  not  have  previous  Govpmmpnt 
experience. 

A.  Limitations  on  Length  of  ProposaL 
Include  at  least  the  following 
information; 

1.  SBIR  Phase  I  proposals  will  not 
exceed  a  total  of  20  pages  (regular  size 
type — no  smaller  than  elite — ,  single  or 
double  spaced,  standard  8^"  ,v  11  ' 
pages)  including  co\  er  page,  budget  and 
all  enclosures  or  attadiments. 

2.  A  notice  that  no  additional 
attachments,  appendices  or  references 
beyond  the  20-page  limitation  will  be 
considered  m  proposal  evaluation  and 
that  proposals  in  excess  of  the  20-pagp 
limitation  may  not  be  cunsidtTcd  f(jr 
review  or  award. 

B.  Proposal  Cover  Sheet  Every 
proposer  will  be  required  to  include  at 
least  the  following  information  on  the 
first  page  of  proposals  submitted; 

1.  Agency  and  solicitation  number. 

2.  Topic  Number. 

3  Suhtopic  Number. 

4  Topic  Area. 

5.  Project  Title. 

6.  Name  and  complete  address  of  firm. 

7.  Small  Business  certification  as 
follows: 

The  above  organization  certifies  it  is  a 
small  business  firm  and  meets  the  definition 
stated  in  the  Small  Business  Act.  15  U.S.C 
631  and  in  the  Definitions  Section  of  the 
Program  Solicitation. 

8.  Minority  or  Disadvantaged  Business 
Certification  as  follows: 

The  abovp  orRanization  certifies  that  it 

does 

does  not 

qualify  as  a  minority  or  disadvantaged 
person  or  firm  as  defined  in  the  Definition 
Section  of  the  Program  Announcement. 

9.  Disclosure  permission  statpment  as 
follows: 

Will  you  permit  the  Government  to  disclose 
the  title  only  of  your  proposed  project,  plus 
the  name,  address  and  telephone  number  of 
the  corporate  official  of  your  firm,  if  your 
proposal  does  not  result  in  an  award,  to  firms 
that  may  be  interested  m  contacting!  you  for 
further  information  or  possitile  investment? 
Yes .No 

10.  Signature  of  a  company  official  of 
the  proposing  firm  and  that  individual's 
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typed  name,  title,  address,  telephone 
number,  and  date  of  signature. 

11.  Signature  of  Principal  Investigator 
or  Project  Manager  within  the  proposing 
firm  and  that  individual's  typed  name, 
title,  address,  telephone  number,  and 
date  of  signature. 

12.  Legend  for  proprietary  information 
as  described  in  the  "Considerations" 
Section  of  this  Program  Solicitation  if 
appropriate. 

C.  Abstract  or  Summary.  Proposers 
will  be  required  to  include  a  one-page 
project  summary  of  the  proposed 
research  or  R&D  including  at  least  the 
following: 

1.  Name  and  address  of  firm. 

2.  Name  and  title  of  principal 
investigator  or  project  manager. 

3.  Title  of  project. 

4.  Technical  abstract,  limited  to  two 
hundred  words. 

5.  Summary  of  the  anticipated  results 
and  implications  of  the  approach  (both 
Phases  I  and  11)  and  the  potential 
commercial  applications  of  the  research. 

D.  Technical  Content.  SBIR  Program 
Solicitations  shall  require  as  a  minimum 
the  following  to  be  included  in  proposals 
submitted  under  them: 

1.  Identification  and  Significance  of 
the  Problem  or  Opportunity.  A  clear 
statement  of  the  specific  technical 
problem  or  opportunity  addressed 

2.  Phase  I  Technical  Objectives.  State 
the  specific  objectives  of  the  Phase  I 
research  and  development  effort, 
including  the  technical  questions  it  will 
try  to  answer  to  determine  the 
feasibility  of  the  proposed  approach. 

3.  Phase  I  Work  Plan.  A  detailed 
description  of  the  Phase  I  R&D  plan.  The 
plan  should  indicate  not  only  what  will 
be  done,  but  how  the  R&D  will  be 
carried  out.  Phase  I  R&D  should  address 
the  Objectives  and  the  questions  cited  in 
2  above.  The  methods  planned  to 
achieve  each  objective  or  task  should  be 
discussed  in  detail.  This  section  should 
be  at  least  one-third  of  the  proposal. 

4.  Related  Research  or  R&D.  Describe 
significant  research  or  R&D  that  is 
directly  related  to  the  proposal  including 
any  conducted  by  the  project  manager/ 
principal  investigator  or  by  the 
proposing  firm.  Describe  how  it  relates 
to  the  proposed  effort,  and  any  planned 
coordination  with  outside  sources.  The 
proposer  must  persuade  reviewers  of  his 
or  her  awareness  of  key  recent  research 
or  R&D  development  by  others  in  the 
specific  topic  area. 

5.  Key  Personnel  and  Bibliography  of 
Directly  Related  Work.  Identify  key 
personnel  involved  in  Phase  I  including 
their  directly  related  education, 
experience,  and  bibliographic 
information.  Where  vitae  are  extensive, 
summaries  that  focus  on  the  most 


relevant  experience  or  publications  are 
desired  and  may  be  necessary  to  meet 
proposal  size  limitation. 

6.  Relationship  with  Future  Research 
and  Development. 

a.  State  the  anticipated  results  of  the 
proposed  approach  if  the  project  is 
successful  (Phase  I  and  II). 

b.  Discuss  the  significance  of  the 
Phase  I  effort  in  providing  a  foundation 
for  Phase  II  research  and  development 
effort. 

7.  Facilities.  The  conduct  of  advanced 
research  may  require  the  use  of 
sophisticated  instrumentation.  A 
detailed  description,  the  availability  and 
location  of  instrumentation  and  physical 
facilities  necessary  to  carry  out  Phase  I 
should  be  provided. 

8.  Consultants.  Involvement  of 
consultants  in  the  planning  and  research 
stages  of  the  project  is  permitted. 

a.  If  such  involvement  is  intended,  it 
should  be  described  in  detail. 

b.  For  Phase  I,  the  total  of  all 
consultant  fees,  facility  leases  or  usage 
fees  and  other  subcontract  or  purchase 
agreements  may  not  exceed  33%  of  the 
total  funding  agreement,  unless 
otherwise  approved  in  writing  by  the 
contracting  officer. 

9.  Potential  Commercial  Applications 
and  Follow-on  Funding  Commitment. 
Briefly  describe: 

a.  Whether  and  by  what  means  the 
proposed  research  also  appears  to  have 
potential  commercial  apphcation. 

b.  Whether  you  plan  to  obtain  a 
follow-on  funding  commitment  to 
accompany  or  follow  the  Phase  II 
proposal. 

10.  A  firm  may  elect  to  submit 
essentially  equivalent  work  under  other 
SBIR  Program  Solicitations,  or  may  have 
received  other  SBIR  awards.  In  these 
cases,  a  statement  must  be  included  in 
each  such  proposal  indicating: 

a.  The  name  and  address  of  the 
agencies  to  which  proposals  were 
submitted  or  from  which  SBIR  awards 
were  received. 

b.  Date  of  proposal  submission  or  date 
of  award. 

c.  Title,  Number,  and  Date  of  SBIR 
Program  Solicitations  under  which 
proposals  were  submitted  or  awards 
received. 

d.  Specify  the  applicable  research 
topics  for  each  SBIR  proposal  submitted 
or  award  received. 

e.  Titles  of  Research  Projects. 

f.  Name  and  Title  of  Project  Manager 
or  Principal  Investigator  for  each 
proposal  submitted  or  award  received. 

E.  Cost  Breakdown/Proposed  Budget. 
The  solicitation  will  require  the 
submission  of  simplified  cost  or  budget 
data.  Appropriate  and  simplified  forms 


such  as  optional  form  60  (FPRI-16.806) 
may  be  used. 

V.  Method  of  Selection  and  Evaluation 
Criteria 

A.  Standard  Statement.  Essentially 
the  following  statement  shall  be 
included  in  all  SBIR  Program 
Solicitations:  All  Phase  I  and  II 
proposals  will  be  evaluated  and  judged 
on  a  competitive  basis.  Proposals  will  be 
initially  screened  to  determine 
responsiveness.  Proposals  passing  this 
initial  screening  will  be  technically 
evaluated  by  engineers  or  scientists  to 
determine  the  most  promising  technical 
and  scientific  approaches.  Each 
proposal  will  be  judged  on  its  own 
merit.  The  Agency  is  under  no  obligation 
to  fimd  any  proposal  or  any  specific 
number  of  proposals  in  a  given  topic.  It 
also  may  elect  to  fund  several  or  none  of 
the  proposed  aproaches  to  the  same 
topic. 

B.  Evaluation  Criteria.  1.  The  agency 
in  its  evaluation  process  shall  develop  a 
standardized  method  that  will  consider 
as  a  minimum  the  following  factors: 

a.  The  technical  approach  and  the 
anticipated  benefits  that  may  be  derived 
from  the  research. 

b.  The  adequacy  of  the  proposed 
effort  and  its  relationship  to  the 
fulfillment  of  requirements  of  the 
research  topic. 

c.  The  soundness  and  technical  merit 
of  the  proposed  approach  and  its 
incremental  progress  toward  topic 
solution. 

d.  Qualifications  of  the  proposed 
principal/key  investigators  supporting 
staff  and  consultants. 

e.  In  Phase  II  evaluations  of  proposals 
of  equal  technical  and  scientific  merit 
the  agency  should  give  special 
consideration  to  proposals  which 
demonstrate  third  phase  non-Federal 
capital  commitments.  Phase  II  proposals 
may  only  be  submitted  by  Phase  I  award 
winners. 

2.  The  factors  in  subparagraph  1.  and 
other  appropriate  evaluation  criteria,  if 
any,  shall  be  specified  in  the  "Method  of 
Selection"  Section  of  SBIR  Program 
Solicitations. 

C.  Peer  Review.  If  it  is  contemplated 
that  as  a  part  of  SBIR  proposal 
evaluation  external  peer  review  will  be 
used,  the  Program  Solicitation  must  so 
indicate. 

D.  Release  of  Proposal  Review 
Information.  After  final  award  decisions 
have  been  announced  the  technical 
evaluations  of  the  proposer's  proposal 
may  be  provided,  to  the  proposer  only, 
upon  written  request.  The  identity  of  the 
reviewer  shall  not  be  disclosed. 


J  M  I 
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VI.  Considerations 

This  section  shall  include,  as  a 
minimum,  the  following  information; 

A.  Awards.  Indicate  the  estimated 
number  and  type  of  awards  anticipated 
under  the  particular  SBIR  Program 
Sohcitation  in  question  including: 

1.  Approximate  number  of  Phase  I  and 
Phase  II  awards  expected  to  be  made. 

2.  Type  of  funding  agreement,  i.e., 
contract,  grant  or  cooperative  agreement 
and  whether  fee  or  profit  will  be 
allowed. 

3.  Cost  basis  of  funding  agreement, 
e.g.,  grant,  firm-fixed-price,  cost 
reimbursement,  or  cost-plus-fixed  fee. 

4.  Information  of  the  approximate 
dollar  value  of  awards  for  Phase  I  and 
Phase  II. 

B.  Reports.  Describe  the  fretjuency, 
nature  and  page  length  of  reports  that 
will  be  required  under  Phase  I 
agreements.  Interim  reports  should  be 
brief  letter  reports. 

C.  Payment  Schedule.  Specify  the 
method  of  payment  under  Phase  1 
agreements. 

D.  Innovations,  Inventions  and 
Patents. 

1.  Limited  Rights  Information  and 
Data. 

a.  Proprietary  Information.  Essentially 
the  following  statement  shall  be 
included  in  all  SBIR  solicitations: 

Information  contained  in  unsuccpssful 
proposals  will  remain  the  property  of 
the  proposer.  The  Government  may, 
however,  retain  copies  of  all  proposals 
Public  releaseof  information  in  any 
proposal  submitted  will  be  subject  to 
existing  statutory  and  regulatory 
requirements. 

If  proprietary  information  is  provided 
by  a  proposer  in  a  proposal  which 
constitutes  a  trade  secret,  proprietary 
commercial  or  financial  information, 
confidential  personal  information  or 
data  affecting  the  national  security,  it 
will  be  treated  in  confidence,  to  the 
extent  permitted  by  law.  provided  this 
information  is  clearly  marked  by  the 
proposer  with  the  term  "confidential 
proprietary  information"  and  provided 
the  following  legend  appears  on  the  title 
page  of  the  proposal: 

For  any  purpose  other  than  to 
evaluate  the  proposal,  this  data  shall  not 
be  disclosed  outside  the  government  and 
shall  not  be  duplicated,  used,  or 
disclosed  in  whole  or  in  part,  provided 
that  if  a  funding  agreement  is  awarded 
to  this  proposer  as  a  result  of  or  in 
connection  with  the  submission  of  this 
data,  the  Government  shall  have  the 
right  to  duplicate,  use,  or  disclose  the 
data  to  the  extent  provided  in  the 
funding  agreement.  This  restriction  does 
not  limit  the  Governments  right  to  use 


information  contained  in  the  data  if  it  is 
obtained  from  another  source  without 
restriction.  The  data  subject  to  this 

restriction  is  contained  in  pages of 

this  proposal. 

Any  other  legend  may  be 
unacceptable  to  the  Government  and 
may  constitute  grounds  for  return  of  the 
proposal  without  further  consideration 
and  without  assuming  any  liability  for 
inadvertent  disclosure.  The  Governrnent 
will  limit  dissemination  of  such 
information  to  within  official  channels. 

b.  .Alternative  To  Minimize 
Proprietary  Information.  Agencies  may 
elect  to  instruct  proposers  to: 

(1)  Limit  proprietary  information  to 
only  that  absolutely  essential  to  their 
proposal. 

(2)  Provide  proprietary  information  on 
a  separate  page  with  a  numbering 
system  to  key  it  to  the  appropriate  place 
in  the  proposal. 

c.  Rii^hts  in  Data  Developed  Under 
SBIR  Funding  Agreements.  To  notify  the 
small  concern  of  the  policy  stated  in 
Policy  Directive  65.01,  para.  12[e), 
essentially  the  following  stdtement  will 
be  included  in  all  SBIR  Program 
Solicitations;  Rights  in  technical  data 
including  software  developed  under  the 
terms  of  any  funding  agreement 
resulting  from  proposals  submitted  in 
response  to  this  solicitation  shall  remain 
with  the  contractor  or  grantee,  except 
that  the  Government  shall  have  the 
limited  right  to  use  such  data  for 
government  purposes  and  shall  not 
release  such  data  outside  the 
Government  without  permission  of  the 
contractor  or  grantee  for  a  period  of  two 
years  from  completion  of  the  project 
from  which  the  data  was  generated. 
However,  effective  at  the  conclusion  of 
the  two  year  period,  the  Government 
shall  retain  a  royalty  free  license  for 
Government  use  of  any  technical  data 
delivered  under  an  SBIR  funding 
agreement  whether  patented  or  not. 

d.  Copyrights.  Include  an  appropriate 
statement  concerning  copyrights  and 
publications;  for  example: 

With  prior  written  permission  of  ihe 
contracting  officer,  the  awardee  nurmally 
may  copyright  and  publish  (consistpnt  with 
appropriate  national  security  considerations, 
if  any)  material  developed  with  (agency 
name)  support.  (Agency  name)  receives  a 
royalt)'  free  bcense  for  the  Federal 
Government  and  requires  that  each 
publication  contain  an  appropriate 
acknowledgement  and  disclaimer  statement. 

e.  Patents.  Include  an  appropriate 
statement  concerning  patents;  for 
example:  Small  business  firms  normally 
may  retain  the  principal  worldwide 
patent  rights  to  any  invention  developed 
with  Government  support.  The 
Government  receives  a  royalty-free 


license  for  Federal  Government  use. 
reserves  the  right  to  require  the 
patentholder  to  bcense  others  in  certain 
circumstances,  and  requires  that  anyone 
exclusively  licensed  to  sell  the  invention 
in  the  United  States  must  normally 
manufacture  it  domestically  To  the 
extent  authorized  by  35  U.S  C.  20^,  the 
Government  will  not  make  public  any 
information  disclosing  a  Crovemmenl- 
supported  invention  for  a  two-year 
period  to  allow  the  awardee  a 
reasonable  time  to  pursue  a  patent. 

E.  Cost-Shcnng.  Unless  in  conflict 
with  another  statute,  include  a 
statement  essentially  as  follows; 

Cost-sharing  is  permitted  for  proposals 
under  this  Program  Sobcitatioit  however, 
cost-sharing  is  not  required  nor  will  it  be  an 
evaluation  factor  in  consideration  of  your 
proposal. 

Where  cost-sharing  is  required  by 
statute,  include  an  appropriate 
statement. 

F.  Profit  or  Fee.  Include  a  statement 
on  the  payment  of  profit  or  fee  on 
awards  made  under  the  Program 
Solicitation. 

G.  Joint  Ventures  or  Limited 
Partnerships.  Include  essentially  the 
following  language: 

Joint  ventures  are  permitted  provided  the 
entity  created  qualifies  as  a  small  business  in 
accordance  with  the  Small  Business  Act.  15 
U.S.C.  631.  and  the  definition  included  in  this 
Program  Solicitation. 

H.  Subcontracting  Limits.  Include 
essentially  the  following  statement: 

Subcontracting  as  defined  in  this  Program 
Solicitation  may  not  exceed  thirty-three 
percent  of  the  total  amount  of  the  funding 
agreement  unless  otfaei  wise  approved  in 
writing  by  the  contracting  officer. 

I.  Contractor  Commitments  To  meet 
the  legislative  requirement  that  SBIR 
solicitations  be  simplified,  standardized 
and  uniform,  clauses  expected  to  be  in 
or  required  to  be  included  in  SBIR 
funding  agreements  shall  not  be 
included  in  full  or  by  reference  in  SBIR 
Program  Solicitations  Rather  proposers 
shall  be  advised  that  they  will  be 
required  to  make  certain  legal 
comm.itments  at  the  time  of  execution  of 
funding  agreements  resulting  from  SBIR 
Program  Solicitations.  Essentially  the 
following  statement  shall  be  included  in 
the  "Consideration"  Section  of  SBIR 
Program  Solicitations:  Upon  award  of  a 
funding  agreement,  the  awardee  wili  be 
required  to  make  certain  legal 
commitments  through  acceptance  of 
numerous  clauses  in  Phase  I  funding 
agreements.  The  outline  that  follows  is 
illustrative  of  the  types  of  clauses  to 
which  the  contractor  would  be 
committed.  This  list  should  not  be 
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understood  to  represent  a  complete  list 
of  clauses  to  be  included  in  Phase  I 
funding  agreements,  nor  to  be  specific 
wording  of  such  clauses.  Copies  of 
complete  terms  and  conditions  are 
available  upon  request. 

J.  Summary  Statements.  The  following 
are  illustrative  of  the  type  of  summary 
statements  to  be  included  immediately 
following  the  statement  in  the 
subparagraph  I.  These  statements  are 
examples  only  and  may  vary  depending 
upon  type  of  funding  agreement. 

1.  Standards  of  Work.  Work 
performed  under  the  contract  must 
conform  to  high  professional  standards. 

2.  Inspection.  Work  performed  under 
the  contract  is  subject  to  Government 
inspection  and  evaluation  at  all  times. 

3.  Examination  of  Records.  The 
Comptroller  General  (or  a  duly 
authorized  representative)  shall  have 
the  right  to  examine  any  directly 
pertinent  records  of  the  contractor 
involving  transactions  related  to  this 
contract. 

4.  Default.  The  Government  may 
terminate  the  contract  if  the  contractor 
fails  to  perform  the  work  contracted. 

5.  Termination  for  Convenience.  The 
contract  may  be  terminated  at  any  time 
by  the  Government  if  it  deems 
termination  to  be  in  its  best  interest,  in 
which  case  the  contractor  will  be 
compensated  for  work  performed  and 
for  reasonable  termination  costs. 

6.  Disputes.  Any  dispute  concerning 
the  funding  agreement  which  cannot  be 
resolved  by  agreement  shall  be  decided 
by  the  contracting  officer  with  right  of 
appeal. 

7.  Contract  Work  Hours.  The 
contractor  may  not  require  an  employee 
to  work  more  than  eight  hours  a  day  or 
forty  hours  a  week  unless  the  employee 
is  compensated  accordingly  (i.e., 
overtime  pay). 

8.  Equal  Opportunity.  The  contractor 
will  not  discriminate  against  any 
employee  or  applicant  for  employment 
because  of  race,  color,  religion,  sex,  or 
national  origin. 

9.  Affirmative  Action  for  Veterans. 
The  contractor  will  not  discriminate 
against  any  employee  or  applicant  for 
employment  because  he  or  she  is  a 
disabled  veteran  or  veteran  of  the 
Vietnam  era. 

10.  Affirmative  Action  for 
Handicapped.  The  contractor  will  not 
discriminate  against  any  employee  or 
applicant  for  employment  because  he  or 
she  is  physically  or  mentally 
handicapped. 

11.  Officials  Not  To  Benefit.  No 
member  of  or  delegate  to  Congress  shall 
benefit  from  the  contract. 

12.  Covenant  Against  Contingent  Fees. 
No  person  or  agency  has  been  employed 


to  solicit  or  secure  the  contract  upon  an 
understanding  for  compensation  except 
bona  fide  employees  or  commercial 
agencies  maintained  by  the  contractor 
for  the  purpose  of  securing  business. 

13.  Gratuities.  The  contract  may  be 
terminated  by  the  Government  if  any 
gratuities  have  been  offered  to  any 
representative  of  the  Government  to 
secure  the  contract. 

14.  Patent  Infringement.  The 
contractor  shall  report  each  notice  or 
claim  of  patent  infringement  based  on 
the  performance  of  the  contract. 

K.  Additional  Information. 
Information  pertinent  to  an 
understanding  of  the  administration 
requirements  of  SBIR  proposals  and 
funding  agreements  not  included 
elsewhere  shall  be  included  in  this 
section.  As  a  minimum,  statements 
essentially  as  follows  shall  be  included 
under  "Additional  Information"  in  SBIR 
Program  Solicitations: 

1.  This  Program  Solicitation  is 
intended  for  informational  purposes  and 
reflects  current  planning.  If  there  is  any 
inconsistency  between  the  information 
contained  herein  and  the  terms  of  any 
resulting  SBIR  funding  agreement,  the 
terms  of  the  funding  agreement  are 
controlling. 

2.  Before  award  of  an  SBIR  funding 
agreement,  the  Government  may  request 
the  proposer  to  submit  certain 
organizational,  management,  personnel, 
and  financial  information  to  assure 
responsibility  of  the  proposer. 

3.  The  Government  is  not  responsible 
for  any  monies  expended  by  the 
proposer  before  award  of  any  funding 
agreement. 

4.  This  Program  Solicitation  is  not  an 
offer  by  the  Government  and  does  not 
obligate  the  Government  to  make  any 
specific  number  of  awards.  Also, 
awards  under  this  program  are 
contingent  upon  the  availability  of 
funds. 

5.  The  SBIR  program  is  not  a 
substitute  for  existing  unsolicited 
proposal  mechanisms.  Unsolicited 
proposals  shall  not  be  accepted  under 
the  SBIR  program  in  either  Phase  I  or 
Phase  II. 

6.  If  an  award  is  made  pursuant  to  a 
proposal  submitted  under  this  Program 
Solicitation,  the  contractor  or  grantee  or 
party  to  a  cooperative  agreement  will  be 
required  to  certify  that  he  or  she  has  not 
previously  been,  nor  is  currently  being, 
paid  for  essentially  equivalent  work  by 
any  agency  of  the  Federal  Government. 

VII.  Submission  of  Proposals 

A.  This  section  shall  clearly  specify 
proposal  due  date  (due  dates  where  the 
agency  elects  to  phase  proposal 


submissions  by  research  category  or 
topic). 

B.  This  section  shall  specify  the 
number  of  copies  of  the  proposal  that 
are  to  be  submitted. 

C.  This  section  shall  clearly  set  forth 
the  complete  address  where  proposals 
are  to  be  submitted. 

D.  This  section  may  include  other 
instructions  such  as  the  following: 

1.  Bindings.  Please  do  not  use  special 
bindings  or  covers.  Staple  the  pages  in 
the  uper  left  comer  of  the  cover  sheet  of 
each  proposal. 

2.  Packaging.  All  copies  of  a  proposal 
should  be  sent  in  the  same  package. 

Vin.  Scientific  and  Technical 
Information  Sources 

Wherever  descriptions  of  research 
categories  or  topics  include  reference  to 
publications,  information  on  where  such 
publications  will  normally  be  available 
shall  be  included  in  a  separate  section 
of  the  solicitation  entitled  "Scientific 
and  Technical  Information  Sources." 

|FR  Doc.  82-32278  Filed  11-23-82;  8;45  am] 
BiUJNG  CODE  802S-01-M 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

13  CFR  Part  311 

Handicap  Amendment  to  Civil  Rights 
Requirements  on  EDA  Assisted 
Projects 

AGENCY:  Economic  Development 
Administration  (EDA),  Commerce. 

action:  Interim  rule. 

SUMMARY:  This  rule  amends  EDA's  Civil 
Rights  regulations  to  include  recent  final 
rules  promulgated  by  the  Department  of 
Commerce  (DOC)  at  15  CFR  Part  8b 
("DOC  rule"  or  "DOC  regulationfs)". 
The  DOC  rule  establishes  procedures 
and  policies  to  assure  nondiscrimination 
based  on  handicap  in  programs  and 
activities  receiving  Federal  Financial 
assistance  from  the  DOC.  This  DOC  rule 
was  designed  to  implement  the 
requirements  of  Executive  Order  12250 
and  of  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended,  which 
provides,  in  pertinent  part,  that  "no 
otherwise  qualified  handicapped 
individual  in  the  United  States  *  *  • 
shall,  solely  by  reason  of  his  handicap, 
be  excluded  from  the  participation  in,  be 
denied  the  benefits  of,  or  be  subjected  to 
discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance  *  *  *.  EDA  needs  to  amend 
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its  regulations  to  assure  conformity  in 
EDA  programs  with  the  DOC  rule. 
DATES:  Effective  date:  November  24, 
1982.  Comments  by:  January  24, 1983. 
ADDRESS:  Send  comments  to  the 
Assistant  Secretary  for  Economic 
Development,  U.S.  Department  of 
Commerce,  Room  7800B,  Washington, 
D.C.  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Lasky,  Supe^\^sory  Equal 
Opportunity  Officer,  U.S.  Department  of 
Commerce,  Economic  Development 
Administration,  Room  7027, 
Washington,  D.C.  20230,  (202)  377-5575. 
SUPPLEMENTARY  INFORMATION:  EDA  is 
amending  its  Civil  Rights  regulation  at 
13  CFR  Part  311  to  include  recent  DOC 
regulations.  The  DOC  regulations  were 
published  on  April  23, 1982,  in  the 
Federal  Register,  47  FR  17744  and 
became  effective  [except  for  15  CFR 
8b.6(c)  and  8b. 17(e)  which  are  being 
reviewed  by  OMB  because  they  contain 
information  collection  requirements)  on 
May  24, 1982.  The  Supplementary 
Information  provided  in  47  FR  17744  et 
seq.  April  23, 1982  is  appropriate  [with 
some  exceptions,  as  noted  below]  for 
this  EDA  interim  regulation.  The 
Supplementary  Information  for  the  DOC 
regulation  discusses  background, 
overview  of  the  regulation,  and  the 
impact  of  recent  court  decisions.  All 
references  to  Subpart  C  concerning 
program  accessibility  are  hereby 
excluded,  since  EDA  regulations  at  13 
CFR  309.14  currently  cover  the  area  In 
addition.  Subpart  D  concerning  post- 
secondary  education  does  no!  apply  to 
EDA.  (See  DOC  regulation 
Supplementary  Information).  The  DOC 
rule  does  not  have  a  separate  dtfinition 
for  "other  parties",  but  subsumes  in  the 
word  "recipient",  co\  erage  of 
commercial  or  industrial  organizations 
located  in  a  Federally  assisted  industrial 
park.  (See  Supplementary  Information  to 
DOC  rule).  Thus,  all  sections  in  EDA's 
regulation  at  13  CFR  Part  311  which 
refer  to  "other  parties"  have  been 
amended  to  include  the  provisions  of  15 
CFR  Part  8b. 

Because  this  rule  relates  to  EDA"s 
grant  and  loan  programs,  it  is  exempt 
from  the  notice  and  comment 
procedures  described  in  Section  5^2  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553).  However,  while  the  rule  will 
become  effective  upon  publication  in 
interim  form,  the  public  will  be  given  an 
opportunity  to  comment  before  it  is 
published  in  final  form. 

In  accordance  with  section  3(c)(3)  of 
Executive  Order  No.  12291,  this  rule  has 
been  submitted  to  the  Director  of  the 
Office  of  Management  and  Budget. 
There  was  no  need  for  a  regulatory 


impact  analysis.  (This  was  consistent 
with  OMB  procedures  for  the  DOC  rule.) 

In  addition,  there  were  no  separate 
requirements  concerning  reporting  or 
recordkeeping  pro\Tsions  pursuant  to 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511).  (The  OMB  procedures 
for  the  DOC  rule  cover  this  matter). 

It  has  been  determined  by  the  General 
Counsel  of  DOC  that  the  DOC  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  13  CFR  Part  311 

Civil  Rights,  Equal  Employment 
Opportunity.  Sex  discrimination, 
Handicapped. 

Accordingly,  EDA  amends  13  CFR 
Part  311  as  follows: 

PART  311— CIVIL  RIGHTS 
REQUIREMENTS  ON  EDA  ASSISTED 
PROJECTS 

1. 13  CFR  311  1  is  amended  by  adding 

paragraph  (a}(4j  and  revising 
paragraphs  (bj  and  (c)  to  read  as 
follows; 

§311.1     Introduction. 

(ar  '  ■ 

(4)  The  Department  of  Commerce 
(DOC)  has  promulgated  a  regulation 
prohibitir.g  discrimination  against  the 
handicapped  in  Federally  assisted 
programs  operated  by  DOC.  This 
regulation,  published  at  15  CFR  Part  8b, 
Subpart  A — General  Pro\isions  f§  8b. 1- 
811.10);  and  Subpart  B— Employment 
Practices  (§  eb.ll-Sb.lS)  applies  to  EDA 
Applicants  and  Recipients.  Recipients 
are  ED.A  Grantees,  Borrowers  and 
Other  Parties". 

(b)  In  order  to  enforce  the 
nondiscrimination  provisions  listed  in 
(a)(l)-(3).  EDA  imposes  certain 
requiren-.ents,  described  below,  on 
applicants,  grantees,  borrowers,  and 
certain  beneficiaries  of  its' programs 
which  are  called  "other  parties".  Title  15 
CFR  8  3  defines  "other  parties"  as  those 
who  enjoy  "direct  or  substantial 
participation  in  any  program  such  as  a 
contractor,  subcontractor,  provider  of 
employment,  or  user  of  facilities  or 
services  provided  under  any  program  " 
While  construction  contractors  and 
subcontractors  are  technically  "other 
parties"  under  the  Title  VI  jurisdiction 
of  EDA,  these  regulations  do  not  appU 
to  them  since  civil  rights  review, 
monitoring,  and  enforcement  for  then; 
are.  under  Executive  Order  11246,  the 
responsibilities  of  the  Department  of 
Labor. 

(c)  Failure  of  a  grantee,  borrower,  or 
"other  party",  except  as  provided  for 
pursuant  to  the  provisions  of  15  CFR 


Part  8b,  Subparts  A  and  B.  to  comply 
with  requirements  of  this  part  may 
result  in  sanctions  or  other  legdl  ac:tion. 
2.  13  CFR  311.3  is  amended  by  adding 
paragraph  (d)  to  read  as  follows: 

§311.3    Requirements  tor  Applicants. 
Grantees,  Borrowers,  and  "Ottier  Parties ". 

-  *  *  •  • 

[d]  .Applicants  for  and  recipients  of 
¥.U.\  financial  assistance  shall  meet  all 
the  requirements  set  forth  in  15  CFR  Part 
8b,  Subparts  A  and  B. 

(Sec.  701,  Pub.  L  89-136.  79  Stat.  570)  (42 
U.S  C.  3211):  Sec.  1-105,  Executive  Order 
12185:  Department  of  Commerce 
Organization  Order  10-4.  as  amended  (40  FR 
56702,  as  amended) 

Dated:  October  30,  1982. 

Carlos  C.  Campbell, 

Assistant  Secretary  for  Economic 
Development 

(FR  Doc  B2-32li9FiW  11-2J-«i  e-45«m| 
BILLING  CODE  3510-24-N 


CIVIL  AERONAUTICS  BOARD 
14  CFR  Part  204 

1  Economic  Reg.  Amaf  No  5  to  Pan  204, 
Docket  No.  38904;  Reg  ER-1307] 

Data  To  Support  Fitness  Determination 

agency:  Civil  Aeronautics  Board. 
ACTION:  Final  rule. 

summary:  The  CAB  is  setting  a  2-year 
re .  1  u  period  for  fitness  determinations 
for  non-operating  air  carriers.  Carriers 
that  do  not  start  service,  or  that  have 
not  operated  under  authority  for  which  a 
fitness  determination  has  been  made,  for 

2  years  after  the  fitness  finding  of  the 
Board  for  that  authority  must  re-file  data 
about  their  fitness.  The  Board  will  then 
decide  whether  a  carrier's  fitness  has 
changed  such  that  action  should  be 
taken  against  its  authority  to  operate. 
The  carrier  may  not  begin  operations 
while  this  determination  is  pending. 
These  rules  enable  the  Board  to  meet  its 
obligation  to  monitor  the  continuing 
fitness  of  air  carriers  that  are  not 
operating. 

DATE:  Effective:  February  22.  1983 
Adapted:  (une  3. 1982. 

FOR  FURTHER  INFORMATION  CONTACr 

P:i!riria  Szrom,  Chief.  Special 
Auihorsties  Division.  202-673-5088.  or 
Joseph  A  Brooks  Office  of  the  General 
Counsel.  202-673-5442.  Civil 
Aeronautics  Board.  1825  Connecticut 
Avenue.  \W  .  Washington  D  C.  20428 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  Paper  Reduction 
Act  (44  U.S.C  350-1  'he  reporting 
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provisions  that  are  included  in  this  Hnal 
rule  have  been  or  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (0MB].  They  are  not 
effective  until  0MB  approval  has  been 
obtained. 

Under  section  401  (r)  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  the 
fitness  requirement  for  those  carriers 
holding  a  certificate  under  section  401  is 
a  continuing  one.  The  Board  has  the 
authority  under  subsection  (r),  after 
notice  and  hearing,  to  modify,  suspend, 
or  revoke  an  air  carrier's  certificate lif  it 
is  no  longer  fit,  willing,  and  able  to 
operate,  or  if  it  violates  any  Board 
reporting  requirements  to  implement  the 
continuing  fitness  requirement  Similar 
provisions  apply  to  commuter  air 
carriers  serving  eligible  points.  The  FAA 
and  the  Board  can  directly  monitor  the 
continuing  fitness  of  carriers  that  are 
operating  in  air  transportation.  Carriers 
that  are  not  operating,  even  though  they 
have  been  certificated  or  otherwise 
authorized  to  provide  service  for  which 
a  fitness  finding  is  needed,  pose  a 
special  problem  of  how  to  review  (heir 
continuing  fitness.  The  rule  adopted 
here  requires  such  carriers  to  re-file 
updated  data  from  their  original  fitness 
applications  if  the  carrier  has  not 
provided  air  transportation  for  2  years 
after  the  original  filing.  The  rule  further 
states  that  while  the  Board  is  reviewing 
those  data  to  determine  continuing 
fitness,  the  carrier  may  not  begin  service 
until  the  review  is  complete.  The  Board 
will  in  each  case  try  to  complete  its 
review  within  60  days. 

This  rule  is  based  on  a  notice  of 
proposed  rulemaking  [EDR-411,  45  PR 
73085.  November  4,  1980)  and  the 
comments  in  response  to  it.  In  EDR-411. 
the  Board  proposed  a  rule  substantially 
similar  to  the  one  adopted  here. 
Comments  were  filed  by:  fet  Fleet 
Corporafion,  International  Travel 
Arrangers,  DHL  Airways,  Trans  Carib 
Air.  Rich  International  Airways. 
Transamerica  Airlines,  and  Rosenbalm 
Aviation.  After  review  of  the  comments, 
the  Board  has  decided  to  adopt  the  rule 
as  proposed,  with  several  clarifications 
requested  by  the  commenters. 

Several  commenters  argued  that  the 
requirement  to  re-file  fitness  data  is 
unnecessary.  They  contended  that  a 
carrier  is  most  fit  just  before  it  starts  to 
operate,  since  its  plans  and  personnel 
are  at  that  time  concrete,  not 
speculative.  Further,  the  re-filing  of 
fitness  data  after  an  arbitrary  time 
period  is  just  a  snapshot  of  fitness  on 
that  date  and  must  still  rely  on 
proposals  for  future  performance,  they 
argued.  Instead  of  the  proposed  re-filing 
requirements,  these  carriers  proposed 


that  the  Board  work  with  the  FAA, 
which  will  continue  after  sunset  of  the 
Board,  to  ensure  that  carriers  are  fit 
before  they  start  operations.  The  FAA 
would  then  take  over  general  fitness 
supervision,  since  a  carrier  may  not 
operate  without  obtaining  authority 
from  the  FAA  at  the  time  it  is  ready  to 
start  service.  Some  commenters  further 
argued  that  the  Board  should  abandon 
its  proposed  re- filing  requirements  and 
incorporate  those  data  in  the  joint  FAA/ 
CAB  continuing  fitness  monitoring 
system  now  under  development. 

The  Board  disagrees  that  the  rule  is 
unnecessary.  It  is  imperative  that  the 
Board  ensure  the  continuing  fitness  of 
carriers  rpquired  to  be  found  fit  to 
prcn  ide  service.  Because  a  carrier  is 
ready  to  operate  does  not  necessarily 
mean  that  it  is  still  fit  under  the  Act 
years  after  its  initial  fitness  finding  and 
certification  or  authorization.  A  carrier 
that  for  2  years  or  longer  has  not 
operated  under  any  Board  authority 
requiring  a  fitness  finding  most  likely 
will  have  personnel,  financial  backing, 
and  operating  proposals  different  from 
those  present  when  the  origmal 
authority  was  sought.  It  is  those 
differences  that  the  Board  needs  to  re- 
examine. Furthermore,  the  continuing 
fitness  monitoring  system  is  far  from 
implementation. 

Several  commenters  argued  that  the 
proposal  is  in  effect  a  suspension  or 
revocation  of  a  carrier's  certificate, 
which  may  not  be  done  without  using 
the  procedures  in  section  401(g)  of  the 
Act.  including  a  hearing.  The  Board 
disagrees  with  that  argument.  The  2- 
year  re-filing  requirement  for  dormant 
carriers  is  a  condition  on  their  operating 
authority,  and  is  consistent  with  the 
Board's  statutory  obligation  to  ensure 
that  carriers  continue  to  be  fit  while 
holding  operating  authority.  It  is  legal 
and  proper  to  use  informal  rulemaking 
procedures  to  impose  rules  of  general 
applicability  on  earners  for  operation  in 
air  transportation.  The  carriers  have  had 
full  opportunity  to  comment  on  the 
proposal.  Only  in  those  cases  where 
there  is  a  controverted  issue  of  fact  that 
cannot  be  resolved  without  an 
evidentiary  type  of  hearing  might  a  full- 
scale  hearing  be  needed.  There  are  no 
such  issues  in  this  case,  and  no  dispute 
about  a  material  fact.  The  rule  adopted 
here  is  procedural  and  is  not  an 
adjudication  of  a  carrier's  operating 
authority.  In  the  event  that  a  carrier's 
data  filed  under  this  rule  cast  doubt  on 
its  ability  to  provide  the  service  for 
which  it  has  been  found  fit,  a  full 
proceeding  as  required  by  section  401(r) 
may  be  started. 


The  commenters  argued  that  the 
proposed  rule  sets  no  procedures  for 
time  or  place  of  filing,  how  filing  is 
initiated,  a  hearing  schedule,  or  any 
other  deadlines  for  the  Board's  decision 
on  the  carrier's  fitness.  In  response,  the 
final  rule  includes  more  definite  time 
schedules  for  carrier  and  Board  action. 
If  a  carrier  has  not  operated  for  2  years 
under  Board  authority  for  which  it  was 
found  fit,  under  the  final  rule  it  must  re- 
file  its  fitness  data  at  least  90  days 
before  it  proposes  to  begin  such 
operations.  "The  rule  then  states  that  the 
Board  will  normally  notify  the  carrier 
within  60  days  after  re-filing  of  data  is 
completed  whether  the  carrier  is  found 
still  fit,  or  whether  a  proceeding  will  be 
started  by  the  Board  to  investigate  the 
carrier's  fitness  or  take  action  against  its 
authority  to  operate.  The  rule  is  further 
changed  to  clarify  that  the  re-filing  of 
data  is  only  required  if  the  carrier 
decides  to  start  operations  after  a  2-year 
or  longer  period  of  inactivity.  The 
e.Kpiration  of  the  2-year  period  itself 
does  not  require  that  data  be  filed. 

The  commenters  all  miade  suggestions 
for  changes  in  the  applicability  of  the 
rule.  Some  argued  that  certificated 
carriers  should  be  required  to  re-file 
fitness  data  only  if  they  do  not  operate 
at  all  under  any  Board  certificate.  Those 
commenters  argued  that  the  Board  has 
sufficient  fitness  information  from  the 
carrier's  operations  to  monitor  its 
continuing  fitness  for  other  certificate 
authority  not  being  used.  In  a  related 
matter,  DHL  also  asked  that  the  rule  be 
clarified  as  to  whether  the  2-year  period 
begins  to  run  from  the  first  fitness 
determination  made  by  the  Board  for  a 
carrier  or  from  the  last.  DHL  argued  that 
it  should  be  the  latter,  since  that  is  the 
Board's  most  recent  assessment  of  a 
carrier's  fitness. 

The  Board  does  not  agree  with  those 
suggestions.  Under  our  current  fitness 
rules,  a  carrier  holding  certificate 
authority  that  seeks  to  substantially 
change  its  operations  must  file 
additional  fitness  data  with  the  Board 
(14  CFR  204.4).  Prior  to  filing  this 
information,  however,  the  carrier  may 
check  with  the  Board's  staff  to 
determine  what  specific  data  need  be 
filed.  There  is  no  reason  to  treat  such 
carriers,  operating  under  one  Board 
authorization  but  now  wanting  to 
operate  under  another  authorization  that 
they  have  not  used  for  2  years, 
differently  from  carriers  seeking  to  begin 
substantially  different  operations  under 
their  present  authority.  Carriers  desiring 
to  begin  operations  under  a  dormant 
Board  authorization  must  therefore 
follow  the  same  filing  requirements  as  a 
carrier  that  has  been  dormant  for  2 
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years  in  all  of  its  operations.  For 
example,  a  carrier  operating  under  a 
section  418  domestic  all-cargo  certificate 
that  also  holds,  but  for  2  years  has  not 
operated  under,  a  section  401  passenger 
route  certificate,  would  have  to  file 
additional  fitness  information  before 
commencing  the  latter  operations.  The 
same  would  be  true  for  a  section  418 
carrier  seeking,  for  the  first  time, 
scheduled  passenger  authority  under 
section  401.  We  anticipate,  however, 
that  where  a  carrier  has  been 
conducting  operations  under  one  of  its 
certificates,  any  additional  data  that 
may  be  required  to  implement 
previously  authorized  operations  would 
be  minimal.  In  this  regard,  carriers 
should  check  with  the  Director,  Bureau 
of  Domestic  Aviation,  before  filing  any 
additional  fitness  data  when  involving 
interstate  or  overseas  air  transportation 
or  the  Director,  Bureau  of  International 
Aviation  when  involving  foreign  air 
transportation,  or  the  designees  of  such 
persons. 

As  proposed,  the  rule  applies  to  those 
carriers  that  have  not  operated  for  2 
years  as  of  its  effective  date,  and  those 
carriers  that  do  not  operate  for  2  years 
in  the  future.  Both  DHL  and  Trans  Carib 
argued  against  making  the  rule 
"retroactive."  They  contended  that 
carriers  had  no  notice  of  a  limitation  on 
their  fitness  finding  when  they  were 
certificated.  To  impose  such  a  hmit  now, 
they  claimed,  could  compromise  or 
possibly  destroy  start-up  plans,  since  it 
adds  uncertainty  to  the  effectiveness  of 
the  certificate.  Both  DHL  and  Trans 
Carib  suggested  alternatives  that  would 
start  the  2-year  period  as  of  or  after  the 
effective  date  of  the  rule. 

The  Board  has  decided  against 
including  the  alternatives  suggested  by 
DHL  and  Trans  Carib.  Those  carriers 
that  have  not  operated  for  2  years 
before  the  rule  becomes  effective  should 
not  be  exempt  from  the  re-fiHng 
requirements.  The  basic  reason  for  the 
2-year  limit  on  unused  authorizations  is 
the  obsolescence  of  the  data  of  which 
the  original  authorization  was  based. 
This  reason  applies  with  equal  force  to 
newly  authorized  carriers  and  to  those 
whose  authorizations  are  already  2 
years  old.  To  act  otherwise  here  would 
contravene  the  purpose  of  the  rule.  The 
requirement  for  nonoperating  carriers  to 
re-file  fitness  data  will  be  made 
effective  90  days  after  its  adoption.  This 
will  afford  adequate  notice  for  all  such 
carriers  that  might  be  affected  by  the 
requirement. 

Several  other  suggestions  were  made 
by  commenters.  They  argued  that  the 
duration  of  the  period  after  which 
nonoperating  carriers  must  re-file  fitness 


data  should  be  increased  to  3  years, 
rather  than  2  years  as  proposed.  The 
Board  believes  that  a  2-year  period  is 
the  most  that  it  can  allow  and  still  meet 
its  obligation  to  ensure  the  continuing 
fitness  of  those  air  carriers  initially 
found  fit.  As  stated  in  EDR-411,  the 
Board  believes  that  beyond  this  time 
there  is  reason  to  question  whether  the 
initial  financial,  managerial,  and 
operational  data  remain  the  same  as 
when  originally  submitted.  The  factors 
cited  by  the  commenters,  the  rapidly 
changing  air  traffic  market  and 
economic  conditions,  are  reasons  not  to 
extend  this  time  period  beyond  2  years. 

Commenters  further  suggested  that 
the  filing  and  content  of  re-filed  fitness 
data  be  kept  confidential,  so  as  not  to 
compromise  the  ability  of  dormant 
carriers  to  maintain  their  competitive 
threat  to  incumbents.  While  the  Board 
understands  the  commenters'  concerns, 
it  does  not  beUeve  that  the  re-filing  of 
fitness  data  will  compromise  the 
competitive  advantages  of  one  carrier 
over  another.  The  filing  of  these  data 
does  not  difi'er  from  the  filing  for  an 
initial  fitness  finding  by  the  Board. 
Therefore,  only  those  data  that  are  now 
kept  confidential  in  the  original  filings, 
i.e.,  financial  information  for  commuters, 
will  continue  to  be  so  regarded. 
Requests  for  other  types  of  data  to  be 
kept  confidential  will  be  handled  on  an 
ad  hoc  basis. 

The  last  suggestion  in  the  comments 
was  that  the  rule  be  amended  to  state 
that  if  after  review  of  the  re-filed  data  it 
is  shown  that  the  carrier  continues  to  be 
fit,  this  decision  by  the  Board  should  be 
considered  the  starting  date  for  the 
running  of  another  2-year  period.  That 
was  the  Board's  intent,  and  the  rule  has 
been  amended  to  clarify  the  point. 

Contemporaneous  with  adoption  of 
this  rule,  a  similar  amendment  is  being 
made  in  14  CFR  Part  291,  concerning  the 
re-filing  of  fitness  data  for  all-cargo 
carriers  certificated  under  seciton  418  of 
the  Act. 

When  Part  204  was  adopted  (ER-1180. 
45  FR  42593,  June  25,  1980),  the  Board 
deferred  action  on  its  proposed 
continuing  fitness  monitoring  system. 
ER-1180  stated  that  if  adopted  this 
system  would  be  placed  in  a  §  204.8.  The 
adoption  here  of  S  204.8  for  fitness  data 
for  dormant  carriers  is  not  intended  to 
take  the  place  of,  or  to  preclude  future 
Board  action  on,  a  continuing  fitness 
monitoring  system  for  operating  carriers. 

List  of  Subjects  in  14  CFR  Part  204 

Air  carriers.  Essential  air  service,  and 
Reporting  and  recordkeeping 

requirements. 


Accordingly,  the  Board  amends  14 
CFR  Part  204,  Data  to  Support  Fitness 
Determinations,  as  follows: 

1,  The  authority  citation  for  Part  204 

is; 

Authoritj';  Sees.  204,  401,  407,  419,  Pub  L 
e5-r2§,  as  amended,  72  Stat.  74.3.  754.  766.  92 
Stat.  17.12;  49  U.S.C.  1324.  1371,  1377,  1.389 

2,  A  new  §  204.8  is  added  to  Subpart  B 
to  read: 

Subpart  B — Filing  Requirements 


§  204.8    Delay  in  start  of  Initial  service. 

An  air  carrier  that  has  not  begun 
initial  operations  to  provide  the  air 
transportation  for  which  it  was  found  fit. 
willing,  and  able,  and  for  which  it  was 
granted  authority  by  the  Board,  within  2 
years  of  the  date  of  that  finding,  or  that 
for  a  period  of  2  years  from  the  date  of 
such  finding  has  not  provided  any  air 
transportation  for  which  that  type  of 
finding  is  required,  shall  refile  data 
required  by  §  204.5  or  §  204. 7,  as 
applicable,  at  least  90  days  before  it 
intends  to  provide  any  such  air 
transportation.  If  there  has  been  no 
change  in  data  previously  submitted,  the 
carrier  shall  file  a  statement  to  that 
effect  signed  by  one  of  its  officers.  The 
carrier  may  call  the  Depirty  Director, 
Bureau  of  Domestic  Aviation  (202-673- 
5830)  when  involving  interstate  or 
o\erseas  air  transportation  or  the 
Associate  Director  for  Proceedings, 
Bureau  of  International  Aviation  (202- 
673-5830)  when  involving  foreign  air 
transportation,  to  find  out  what  data  are 
already  available  to  the  Board  and  need 
not  be  included  in  the  re-filing.  A  carrier 
to  which  this  section  applies  shall  not 
provide  any  air  transportation  for  which 
It  is  required  to  be  found  fit,  willing,  and 
able  until  the  Board  either  decuus  that 
the  carrier  continues  to  meet  that 
requirement,  or  finds  that  the  carrier  is 
fit,  willing,  and  able  to  perform  such  air 
transportation.  The  Board  will  normally 
notify  the  carrier  within  60  days  of 
receipt  of  all  required  data  that  either 
the  Board's  previous  finding  continues  in 
effect  or  further  investigation  is 
necessary.  The  data  of  the  decision  of 
the  Board  that  its  previous  finding 
continues  in  effect  will  begin  a  iiew  2- 
year  period  under  this  section. 

3.  The  Table  of  Contents  of  Subpart  B 
is  revised  to  read: 

Subpart  B — Filing  Requirements 

*  •  *  *  e 

204.8     Delay  in  start  of  initial  service. 
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By  the  Civil  Aeronaatict  Board 
PfaylluT.KAylat. 

Secretary. 
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14CFR  Part  250 

[Economic  Regulations  AnMrnftncnt  No.  19 
to  Part  2S0,  Docket  No*.  33932, 36294;  Reg. 
ER-1306] 

Oversales 

agency:  Civil  Aeronautics  Board. 
action:  Final  rule. 

summary:  The  CAB  is  modifyijig  its 
oversales  and  denied  boarding 
compensation  rules  as  part  of  its  review 
of  consumer  protection  rules  prior  to 
sunset.  U.S.  air  carriers  on  inbound 
foreign  flights  will  no  longer  be  covered 
by  the  rule.  Passengers  put  on  flights 
scheduled  to  arrive  within  1  hour  of  the 
original  arrival  time  need  no  longer  be 
paid  denied  boarding  compensation.  The 
minimum  compensation  requirement  is 
eliminated.  Passengers  denied  boarding 
because  of  government  requisition  of 
their  space  must  now  be  compensated. 
The  changes  are  made  at  the  Board's 
initiative. 

DATES:  Adopted:  October  7, 1982. 
Effective:  January  23, 1983;  Carriers  may, 
at  their  discretion  implement  this  rule 
before  that  date. 

FOR  FURTHER  MFORMATION  COKTACT: 
Joanne  Petrie,  Office  of  the  General 
Counsel,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  NW.,  Washington, 
DC.  20428;  202-673-5442. 
SUm^METrTARY  INFORMATION: 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
the  Board  has  or  will  file  a  revised 
estimate  of  the  number  of  hours 
associated  with  the  reporting 
requirements  mandated  by  this  rule. 
This  final  rule  should  decrease  the 
reporting  burden  among  all  respondents 
by  over  300  hours. 

The  Denied  Boarding  Compensation 
Rule 

14  CFR  Part  250  establishes  minimum 
standards  for  the  treatment  of  airline 
passengers  holding  confirmed 
reservations  who  are  not  accommodated 
because  their  flight  has  been  oversold. 
The  rule  sets  up  a  two-part  system.  The 
first  encourages  passengers  to 
voluntarily  relinquish  their  confirmed 
reservations  in  exchange  for  tome 
agreed-upon  compensation.  The  second 
gives  passengers  who  are  involuntarily 
denied  boarding  some  compensation.  In 
addition,  the  Board  requires  carriers  to 


state  their  practices  in  their  tari^  give 
passengers  notice  of  those  practicea 
through  signs  and  ticket  inserts,  and 
report  to  the  Board  on  a  regular  basis 
the  number  of  passengers  denied 
boarding. 

In  adopting  the  current  rules,  the 
Board  wanted  to  reduce  the  number  of 
passengers  involuntarily  denied 
boarding  to  the  smallest  practicable 
number  without  prohibiting  deliberate 
overbooking  or  interfering  unnecessarily 
with  the  airlines'  reservations  practices. 
Air  travelers  receive  some  benefit  from 
controlled  overbooking,  in  that  it  allows 
flexibility  in  making  and  cancelling 
reservations,  as  well  as  buying  or 
refunding  tickets.  Overbooking  makes 
possible  a  system  of  confirmed 
reservations  that  can  almost  always  be 
honored,  without  the  need  for 
widespread  use  of  advance  purchase 
requirements  or  ticket  refimd  penalties. 
It  allows  airlines  to  fill  more  seats, 
reducing  the  pressure  for  higher  fares, 
and  makes  it  easier  for  people  to  obtain 
reservations  on  the  flights  of  their  first 
choice.  On  the  other  hand,  overbooking 
is  the  major  cause  of  oversales,  and  the 
people  who  are  inconvenienced  are  not 
those  who  do  not  show  up  for  their 
flights,  but  passengers  who  have 
conformed  to  all  carrier  rules.  The 
current  rule  allocates  the  risk  of  being 
denied  boarding  among  travelers  by 
requiring  airlines  to  solicit  volunteers 
and  use  a  nondiscriminatory  boarding 
priority  procedure.  The  costs  of 
overbooking  are  spread  among  all 
passengers. 

The  Board's  Proposal 

In  EDR-436,  46  FR  62285,  December 
23, 1981,  the  Board  began  a 
comprehensive  review  of  its  oversales 
and  denied  boarding  compensation  rules 
as  part  of  its  pre-simset  examination  of 
consumer  protection  rules.  Part  250  only 
applies  to  certificated  carriers  operating 
aircraft  with  more  than  60  seats.  In  a 
recent  rulemaking  (ER-1237,  46  FR 
42442,  August  21, 1981).  the  Board 
considered  the  impact  of  the  oversales 
rule  on  small  aircraft  operators,  and 
decided  that  the  costs  to  small  carriers 
outweighed  the  benefits  to  consumers. 

The  Board  requested  comment  on  two 
options.  The  first  option  was  to  revoke 
the  oversales  rule,  either  inunediateiy  or 
after  a  1-year  transition  period.  In 
addition,  the  Board  requested  comment 
on  whether  the  reporting  requirement 
should  be  retained.  The  second  opbon 
was  to  retain  the  current  rule  with  some 
modification  to  reflect  changes  that  have 
taken  place  during  the  transition  to 
deregulation.  The  proposed  changes 
were  as  follows: 


(1)  Eliminate  the  requirements  for  U.S. 
and  foreign  carriers  on  inbound  foreiga 
flights: 

(2)  Base  the  involuntary  DBG  payment 
only  on  the  ovrasold  flight  rather  than 
including  the  prices  of  connecting 
segments; 

(3)  Provide  diat  no  DBG  payment  is 
required  if  the  bumped  passenger  can  be 
accommodated  at  no  extra  charge,  on 
an  alternative  flight  scheduled  to  arrive 
within  1  hour  of  the  original  arrival  time; 

(4)  Eliminate  the  minimum  DBG 
payment;  and 

(5)  Codify  a  liberal  exemption  policy 
for  air  carriers  that  wish  to  experiment 
with  alternatives  to  Part  250. 

This  final  rule  adopts  the  second 
option  with  some  modifications. 

Summary  of  Comments 

Thirty  formal  comments,  five  reply 
comments  and  97  informal  comments 
were  filed  by  carriers,  trade 
associations,  governmental  agencies, 
businesses  and  individuals  In  response 
to  the  NPRM.>  Eight  of  the  formal 
commenters  favored  revocation  of  Part 
250,  while  19  of  the  formal  commenters 
supported  retention  of  the  rule  with 
modification.  Three  commenters 
requested  that  no  change  be  made. 
Nearly  all  of  the  informal  comments 
supported  retention  of  the  rule  in  some 
form,  although  many  of  these  comments 
focused  on  ways  to  reduce  the  number 
of  "no-shows,"  rather  than  on  the  denied 
boarding  compensation  system. 

Support  for  Option  I — Revocation  of  the 
Rule 

Approximately  half  the  foreign  air 
carriers  responding,  the  U.S.  Department 
of  Justice,  and  People  Express  favored 
the  first  option,  of  revoking  Part  250 
either  immediately  or  after  a  1-year 
suspension  period.  They  argued  that 
government  interference  in  carriers' 
booking  practices  is  not  necessary  in  a 


'  The  formal  conunenters  included  Northwest 
Airlinei,  American  Airtine*.  Aloha  Airlines,  Eaitem 
Air  Lines.  People  Express,  Transamerica.  TWA. 
Alia.  South  African  Airways,  Air  Afrique,  Pakistan 
International  Airlines.  Air  India.  Alitalia.  British 
Airways,  Air  Franca,  Japan  Airlines,  joint  Foreign 
Carriers  (Air  Canada.  Lufthansa,  Sabena  and 
Swissair],  KLM.  Singapore  Airlines,  New  York  State. 
Department  of  Transportation,  City  of  New  York — 
Department  of  Comuner  Affairs,  U.S.  Department 
of  Jostica.  Airline  Passe ngari  Association.  American 
Society  of  Travel  AganU.  Aviation  Consumer 
Action  Pro)act  (together  with  Congress  Watch. 
Consumer  Federation  of  America  and  Idaho 
Consumer  Affairs),  Air  Transport  Association  of 
America  (raptvsaating  Air  CaUfomia.  Amaricaa, 
Braniff,  Frontier,  Midway,  Norihwest,  Pacific 
Southwest,  Piedmont.  Republic  TWA,  Texas 
International,  United,  USAir.  and  Western), 
McCarran  Intemationai  Airport  Bed  Helicopter 
Textron.  Intematianal  Harvastar  aad  RiclMrd  L 
Garwin. 


I  Ml 
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competitive  environment,  other 
industries  are  not  required  to  provide 
such  minimum  mandatory  insurance, 
and  in  any  event  this  is  not  the  kind  of 
risk  government  should  regulate.  DO} 
argued  that  airlines  will  offer  protection 
to  the  degree  that  passengers  are  willing 
to  pay  for  it,  and  that  it  is  preferable  for 
the  marketplace  to  allocate  the  costs 
and  benefits  of  overbooking  and 
oversales.  Consumers  will  be  protected, 
DOJ  maintained,  because  carriers  have 
economic  incentives  to  protect  their 
reputation  and  maintain  passenger  good 
will.  Carriers  already  have  a  number  of 
ways  of  dealing  with  the  problem  of  no- 
shows,  such  as  conditional  reservations 
and  cancellation  penalties.  People 
Express  argued  that  without  regulation, 
carriers  will  have  incentives  to  find  new 
and  better  solutions,  which  can  be 
tailored  to  the  circumstances  of  each 
case. 

Several  foreign  carriers  stated  that  no 
transition  to  revocation  of  the  rule  is 
necessary.  Small  aircraft  operations 
have  aheady  been  excluded  from  the 
rule,  and  the  provision  for  double 
indemnity  was  suspended  for 
approximately  one  year  because  of  the 
air  controller  situation.  Consumers  are 
aware  of  differing  practices  and  are  able 
to  voice  their  needs  to  airlines.  These 
commenters  forecasted  that  revocation 
would  not  result  in  any  abrupt  change  in 
carrier  practice,  but  would  merely  give 
carriers  greater  flexibility  to  respond  in 
a  competitive  manner. 

The  Joint  Foreign  Carriers  (Air 
Canada.  Lufthansa.  Sabena,  Swissair). 
Alitalia,  and  South  African  Airways 
preferred  su.spension  of  the  rule  Vtvh 
automatir,  revocation  in  1  year.  They 
argued  that  a  transitional  period  is 
needed  to  explore  alternatives, 
investigate  the  legal  and  economic 
consequences  of  a  change,  print  new 
notices,  and  disseminate  information. 
Alitalia  urged  the  Board  to  take  time  to 
study  the  lATA  scheme  and  consider 
replacing  Part  250  with  it. 

The  Joint  Foreign  Carriers  also 
requested  that  airlines  not  be  reijuired 
to  remove  their  oversales  rules  from 
tariffs.  They  argued  that  internatior..il 
tariffs,  which  continue  after  Board 
sunset,  are  an  important  information 
source  for  both  passengers  and  ticket 
agents.  Without  tariffs,  they  predict 
there  will  be  frequent  and  expensive 
litigation  over  the  adequacy  of  notice. 
They  argued  that  fhe  Board  should  not 
be  concerned  that  tariffs  will  be  used 
merely  for  exculpation  of  liability 
because,  as  a  practical  matter,  airiines 
will  give  actual  notice  of  their 
overbooking  and  oversales  practices  to 
their  passengers. 


Support  for  Option  2 — Retain  Part  250 
With  Some  Modification 

Two-thirds  of  the  formal  comments 
filed  favored  Option  2.  The  Air 
Transport  Association  of  America, 
representing  14  of  its  members,  urged 
the  Board  to  modify  Part  250  rather  than 
revoke  it.  It  said,  "While  the  carriers 
strongly  desire  to  operate  their 
businesses  with  a  minimum  of 
governmental  economic  regulation,  they 
also  desire  to  avoid  a  series  of  costly 
regulatory  policy  reversals."  In 
particular,  they  focused  on  the  Board's 
statements  about  the  possibility  of 
reregulation  if  the  industry  does  not 
adequately  deal  with  the  problem  of 
oversales.  At  the  same  time,  however, 
they  did  specifically  acknowledge  that 
the  oversales  rule  provides  important 
public  benefits.  It  removes  the 
possibility  of  "unilateral,  uncoordinated 
state  regulation."  it  facilitates 
interlining,  and  it  encourages  resolution 
of  airline-passenger  disputes. 

Approximately  half  tfie  foreign 
carriers  responding  also  supported 
Option  2.  Air  France,  for  example, 
argued  that  denied  boarding 
compensation  is  not  an  appropriate  area 
for  carriei  competition.  British  Airways 
noted  that  even  during  the  height  of 
service  wars,  earners  did  not  compete 
on  negative  service  elements.  Japan 
Airlines  stated  that  oversales  rules 
similar  to  Part  250  are  being  adopted  in 
such  places  as  the  United  Kingdom, 
Hong  Kong,  Spain,  and  the  Philippines, 
indicating  the  need  for  and  effectiveness 
of  the  rule.  KLM  urged  the  Board  to 
revise  Part  250  to  conform  to  the  rules 
followed  by  the  Association  of  European 
Airlines,  which  roughly  correspond  to 
the  current  U.S.  rule. 

The  commenters  offered  specific 
responses  to  the  five  proposed  changes 
and  suggested  other  modifications,  as 
follows: 

1.  Inbound  foreign  flights. 

All  commenters  focusing  on  this 
proposed  change  agreed  that  inbound 
fiights  should  be  treated  similarly.  Air 
Frant  i>  and  Singapore  Airlines  suggested 
that  U.S.  carriers,  like  iheir  foreign 
counterparts,  be  subject  to  the  rules  of 
the  foreign  country. 

A  number  of  commenters  opposed  the 
retjuirement  that  carriers  not  oomplying 
with  Part  250  remove  their  oversales 
tariffs  and  give  passengers  actual  notice 
of  their  practices.  Transamerica.  for 
example,  stated  that  under  the  terms  uf 
certain  bilateral  agreements,  the  Board 
could  not  mandate  that  foreign  earners 
remove  iheir  oversales  tariffs.  In  order 
to  treat  all  inbound  carriers  fairly, 
Transamerica  requested  that 
nuncomplying  U,S.  carriers  not  be 


treated  differently.  Singapore  Airlines, 
argued  that  removal  of  tariffs  is 
impractical  and  should  not  be  required. 
ACAP,  on  the  other  hand,  urged  the 
Board  to  eliminate  tariff  filing 
requirements  so  that  consumers  will 
receive  actual  notice  and  can  sue  more 
easily. 

2.  Calculation  of payrncnts. 
.ATA  and  Aloha  agreed  that  the 

required  compensation  should  be  based 
only  on  the  oversold  flight,  and  not  on 
the  value  of  the  flight  coupons  to  the 
passenger's  next  stopover  or  final 
destination.  ("Stopover"  is  defined  in 
the  rule  as  a  deliberate  interruption  of  a 
journey  by  the  passenger,  scheduled  to 
exceed  4  hours,  at  a  point  between  the 
pl.ice  of  departure  and  the  place  of  final 
destination)  Al.\  argued  that  the 
compensation  should  bear  a  relation  to 
the  cost  of  the  reserved  transportation 
and  not  depend  merely  on  blind  chance, 
and  that  the  present  "coupon  roulette 
system"  is  unfair  because  the  carrier 
cannot  easily  predict  the  cost  of 
bumping  a  passenger. 

Aloha  asked  the  Board  to  eliminate 
the  disproportionate  impact  of  the 
present  rule  on  intra-Hawaiian  carriers. 
Because  of  geography,  those  carriers  are 
often  required  to  pay  denied  boarding 
compensation  many  times  more  than  the 
cost  of  the  oversold  flight,  even  if  the 
passenger  makes  the  connection  and 
only  suffers  marginal  inconvenience. 

3.  Exceptions  to  eligibility  for  denied 
boarding  compensation. 

Most  of  the  commenters  agreed  that 
carriers  should  not  be  required  to  make 
payments  to  passengers  who  can  be 
accommodated  on  alternate  flights  that 
are  scheduled  to  arrive  within  1  hour  of 
the  original  flight.  A  number  of  carriers, 
particularly  foreign  airlines,  urged  the 
Board  to  go  further  and  extend  the 
exemption  from  2  to  6  hours.  They 
argued  that  such  a  delay  is  relatively 
insignificant,  especially  in  long-haul 
markets.  In  addition,  they  said  a  long 
leeway  time  is  justified  because  of  the 
lower  frequency  of  flights  in 
international  markets  and  because  of 
the  slot  allocation  limitations  in  some 
domestic  transportation.  The 
Association  of  European  Airlines  noted 
that  the  15  signatory  countries  to  its 
agreement  limit  compensation  to  cases 
where  a  passenger  is  delayed  more  than 
4  hours  within  Europe  or  6  hours 
elsewhere. 

AC.\P  urged  the  Board  to  retain  the 
present  system,  or  in  the  alternative, 
permit  an  exemption  only  for  flights 
scheduled  to  arrive  within  10  minutes  of 
the  arrival  time  of  the  original  flight 
According  to  Ifiem,  any  greater  delay  iS 
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a  significant  inconvenience  for  the 
consumer  that  warrants  compensation. 

4.  Minimum  denied  boarding 
compensation  payments. 

All  but  one  commenter  agreed  that 
minimum  payments  should  be 
eliminated.  That  commenter  suggested 
that  if  the  involuntary  payment  is  too 
low,  the  airline  will  not  have  sufficient 
incentive  to  try  to  avoid  oversales. 

5.  Exemptions  from  Part  250. 

Most  commenters  generally  favored  a 
liberal  exemption  policy.  ATA,  for 
example,  argued  that  freely  granted 
exemptions  are  very  important.  They 
requested,  however,  that  the  Board 
allow  exempted  air  carriers  to  file  rules 
tariffs  to  encourage  experimentation. 
Eastern  suggested  that  the  Board  adopt 
a  hberal  exemption  policy  for  all 
carriers  rather  than  making  the  ultimate 
decision  at  this  time.  Air  France  took  a 
completely  different  view  and  argued 
that  since  oversales  is  an  inappropriate 
area  for  carrier  competition,  the  Board 
should  not  liberally  grant  exemptions. 

6.  Other  suggested  changes. 
Conmienters  proposed  a  number  of 

additional  changes,  as  follows: 

a.  Air  India  suggested  that  th.e 
requirement  of  first  soliciting  volunteers 
be  eliminated  or  at  least  made  optional, 
since  the  rule  results  in  practical 
problems  in  retrieving  luggage  at  the  last 
moment,  and  often  delays  departure  of 
the  flight. 

b.  ATA  recommended  that  the  double 
compensation  requirement  for  lengthy 
delays  be  eliminated.  They  argued  that 
the  payment  should  be  related  to  the 
cost  of  the  transportation,  and  that  the 
purpose  of  the  rule  is  to  compensate 
passenger  inconvenience  rather  than 
penalize  the  carrier. 

c.  TWA  suggested  that  an  additional 
exception  to  the  rule  be  added:  that  if  a 
carrier  has  to  reduce  the  number  of 
seats  on  a  flight  due  to  unpredictable 
mechanical  or  operational  problems,  the 
passengers  that  cannot  be 
accommodated  as  a  result  should  not  be 
eligible  for  denied  boarding 
compensation.  In  support  of  its  position, 
TWA  argued  that  such  an  action  is  very 
similar  to  equipment  substitution  and 
often  results  in  fewer  passengers  being 
inconvenienced  than  would  be  the  case 
if  the  entire  flight  were  delayed  to 
correct  the  problem  or  if  a  substitute 
plane  had  to  be  brought  in. 

d.  Air  France  requested  that  the  Board 
allow  multilateral  agreements  as  to 
what  consumer  protections  to  provide. 

e.  Japan  Air  Lines  asked  the  Board  to 
extend  the  time  to  tender  payments  from 
the  current  24  hours  to  14  days.  It  argued 
that  such  a  change  would  reheve  a 
burden  on  the  carrier  without 
significantly  inconveniencing  the 


passenger  because  the  denied  boarding 
compensation  is  not  part  of  the 
traveler's  trip  budget. 

Support  for  Retaining  the  Current  Rule 

ACAP.  ASTA,  International  Harvester 
and  many  of  the  individual  commenters 
asked  the  Board  to  keep  Part  250 
without  change.  ACAP  praised  the  rule 
as  one  of  the  "wisest,  most  imaginative 
and  most  popular  consumer  protection 
rules  ever  written."  All  noted  that  the 
rule  has  benefited  both  consumers  and 
the  industry.  The  airlines  are  given  total 
flexibility  in  their  overbooking  policies 
and  have  a  number  of  ways  to  deal  with 
no-shows  When  an  oversale  does  occur, 
the  voluntefr  solicitation  rule  mitigates 
hardships  on  time-sensitive  passengers 
and  allows  carriers  to  offer  alternative 
means  of  compensation.  According  to 
these  commenters,  the  compensation  for 
involuntary  bumpees  is  equitable  in  the 
vast  majority  of  cases  and  allows 
carriers  to  settle  most  claims  on  the 
spot.  In  the  few  exceptional  cases  of 
extreme  hardship,  these  commenters 
argued  that  it  was  fair  to  allow 
passengers  who  refused  the 
compensation  to  sue. 

International  Harvester  noted  that  in 
the  transition  to  deregulation,  carriers 
will  increasingly  need  to  improve 
revenue  flow  and  profitability  by 
maximizing  aircraft  utilization  and 
reducing  operating  costs.  It  expressed 
concern  that  without  the  rule,  airlines' 
primary  concern  will  be  profits  and  not 
customer  satisfaction.  Air  France  argued 
that  DBC  is  an  inappropriate  area  for 
carrier  competition,  and  urged  the  Board 
to  maintain  the  status  quo  for  outbound 
international  flights  since  "the  system 
works." 

Informal  Comments 

Most  of  the  informal  comments  were 
filed  by  individuals  responding  to 
newspaper  and  television  reports  about 
the  NPRM.  Virtually  all  of  these 
comments  urged  the  Board  to  retain 
oversight  in  this  area.  Some  commenters 
urged  that  the  penalties  for  oversales  be 
increased.  A  number  of  people  noted 
that  bumping  has  become  a  more  serious 
problem  over  the  last  year  because  of 
the  cutback  in  number  of  flights  and  the 
waiver  of  the  double  involuntary 
payment,  and  urged  the  Board  to  correct 
the  situation. 

Many  of  these  comments  focused  on 
the  problem  of  no-shows  and  suggested 
ways  to  limit  their  number.  Some 
suggested  that  only  paid  reservations  be 
protected,  but  conversely,  that  such 
passengers  be  guaranteed  a  seat. 
Alternative  solutions  included  treating 
airline  tickets  like  theater  tickets 
(nonrefundable  but  freely  transferable). 


providing  refunds  only  if  accompanied 
by  a  doctor's  note,  charging  a  flat  10 
percent  fee  if  a  reservation  is  not 
cancelled  24  hours  prior  to  scheduled 
departure,  or  simply  requiring 
reconfirmation  prior  to  flight.  To 
encourage  passengers  to  notify  the 
airlines  of  cancellations  or  changed 
itineraries,  a  number  of  people 
suggested  that  a  special  toll-free  number 
be  set  up  to  deal  exclusively  with  such 
transactions. 

One  commenter  suggested  that  the 
Board  require  carriers  to  set  up  a  formal 
dispute  resolution  system.  He  suggested 
different  levels  of  review  culminating  in 
binding  arbitration  by  representatives  of 
many  air  carriers. 

The  Final  Rule 

The  Board  is  retaining  Part  250  with 
modifications,  on  the  basis  of  its 
judgment  that  it  provides  important  and 
cost-effective  benefits  for  both 
consumers  and  carriers.  It  is  simple  to 
understand,  and  easy  to  administer. 
Airlines  are  given  flexibility  in  their 
overbooking  policies  and  have  a  number 
of  ways  to  deal  with  no-shows.  When 
an  oversale  does  occur,  the  volunteer 
rule  allows  carriers  to  bargain  with 
passengers  to  relinquish  their  confirmed 
reservations.  Carriers  may  offer  non- 
cash inducements  such  as  free  tickets  or 
service  upgrades,  which  are  popular 
with  passengers  while  having  little 
marginal  cost  to  the  airline.  Even  if  the 
carrier  chooses  to  offer  cash,  volunteers 
are  generally  willing  to  accept  less  than 
the  regulatory  denied  boarding 
compensation.  The  volunteer  solicitation 
rule  is  popular  with  passengers  because 
it  allow  them  to  participate  in  the 
decision-making  process.  The  rule 
mitigates  the  hardship  on  time-sensitive 
passengers  while  at  the  same  time 
providing  a  benefit  for  those  passengers 
that  are  Inconvenienced. 

The  rule  facilitates  the  resolution  of 
airline-passenger  disputes  because 
passengers  are  immediately  informed  of 
their  rights  and  options.  There  is  no 
question  about  how  much  and  when  a 
passenger  must  be  paid.  The  problem  is 
generally  resolved  on  the  spot,  thus 
maintaining  passenger  goodwill  and 
eliminating  the  need  for  costly  lawsuits. 
In  the  exceptional  case  where  the 
regulatory  DBC  payment  is  not  adequate 
compensation,  the  passenger  is  free  to 
refuse  it  and  bring  private  legal  action. 
Such  refusal  of  the  compensation  puts 
the  carrier  on  notice  of  potential  claims 
and  may  facilitate  negotiation  of  a 
settlement. 

The  uniformity  of  the  rule  provides  a 
number  of  other  benefits.  Carriers  and 
travel  agents  save  time  by  not  having  to 
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provide  explanations  of  how  and  why 
the  rules  of  various  airlines  differ. 
Consumers  are  more  likely  to  know  their 
rights  and  demand  that  airlines  abide  by 
the  rule.  Federal  regulation  removes  the 
possibility  of  uncoordinated  and 
contradictory  State  regulation.  Without 
a  Federal  consumer  protection  rule,  the 
subject  might  be  regulated  by  State  and 
municipal  consumer-protection  agencies, 
court  decisions,  intercai-rier  agreements, 
or  in  som.e  cases  foreign  go\ernment 
rules. 

By  this  amendment,  the  Board  is 
adopting  three  of  the  five  proposed 
modifications.  The  chang-^s  include  the 
provisions  governing  inbound  foreign 
flights,  flights  scheduled  to  arnve  within 
1  houi.  and  the  minimum  UBC  puvmfrt 
The  method  of  calculating  tlie  payment 
and  the  current  e.xenipiion  policy  will 
remain  unchanged. 

Prior  to  this  amendment,  with  respect 
to  inbound  foreign  flights  th>; 
substantive  provisions  of  Part  250 
applied  on  a  mandatory  basis  only  to 
U.S.  carriers.  Foreign  carrier 
requirements  were  limited  to  some 
notice  pro\ision.';.  The  effect  of  this 
disparate  application  was  a  competitive 
disadvantage  for  U.S.  carriers,  strained 
relations  with  some  foreign 
governments,  and  confu.sion  for 
p.issengers.  By  this  amendment,  the 
Doa''d  has  put  all  carriers  on  the  same 
footing  by  eliminating  the  application  of 
the  rule  to  inbound  foreign  flights. 

To  alert  passengers  who  are  buying 
t:.;kels  in  the  United  States,  the 
following  two  seniences,  a  modification 
of  the  "inbound"  notice  found  in 
§  250,12.  are  being  added  to  the 
standard  notice  given  t.)  all  passengers 
under  §  250.11:  "Some  airlines  do  not 
apply  these  consumer  protections  to 
travel  from  souie  foreign  countries, 
although  other  consumer  protections 
may  be  available.  Check  with  the  an  line 
or  your  travel  agent."  A  new  paragraph 
fe)  is  being  added  to  §  250.11  to  allow 
carriers  to  omit  these  sentences  from 
their  notices  if  in  fact  they  conform  lo 
Part  230  for  inbound  foreign  flights. 
Finally.  §  250.12  is  being  deleted. 

The  result  of  these  changes  is  that 
V.'.'-i  2.50  will  not  apply  to  inbound 
foreign  flights,  and  passengers  will  Ije 
infurmed  of  possible  differences  in 
protections  in  the  notices  placed  in 
ticketing  offices,  but  carriers  who 
actually  conform  to  the  rules  on  their 
inbound  foreign  flights  may  omit  such 
information  from  their  own  notices. 

The  application  §  250.2.  of  the  part 
has  been  rewritten  to  reflect  these 
changes,  and  for  further  clarity.  It  now 
reads: 


This  part  applies  to  every  carrier,  hs 
defined  in  §  250,1,  with  respect  to  nisjHt 
sfgmpnts  with  larse  aircraft  in  111  iniprstafe 
01  overseas  air  triin.sponation  and  (2|  foremn 
air  iransportation  onginali.ng  at  a  point 
vMtnin  the  United  States. 

The  term  "f.ight  segments'"  has  been 
used  to  make  clear  that  each  stage  will 
be  considered  separately,  thus 
precluding  any  argument  thai  a  carrier 
that  flies  London-New  York -Chicago  is 
not  liable  under  the  part  to  passengers 
boarding  m  New  York  because  the  flight 
"  originated"  in  I^ndon.  The  phrase  "or 
its  territories  on  possessions'  has  been 
dpleted  as  redundant  in  light  of  the 
definition  of  "United  States"  in  the  Act. 
ihe  last  plirase  of  the  old  paragraph  (a), 
beginning  "insofar  as  it  denies 
boarding"  is  omitted  as  m.isleading, 
since  several  of  the  requirements  of  Ihe 
part,  such  as  the  counter  signs  and  ticket 
notices,  are  fully  operative  v.hether  or 
not  a  carrier  actually  denies  boarding  to 
anyone.  Fin.illy,  paragraph  (bj  of  the  old 
§  2,"i0.2,  which  referred  to  the  reduced 
requirements  for  inbound  flights  by 
foreign  air  carriers,  has  been  deleted. 

After  careful  consideration  of  the 
comments  and  arguments  on  each  side, 
the  Board  is  adding  an  exception  to 
eligibility  for  denied  boarding 
compensation.  Carriers  will  not  be 
required  to  make  payments  to 
passengers  who  can  be  accommodated 
on  alternate  flights  that  are  scheduled  to 
arrive  at  the  passenger's  next  stopover 
or  final  destination  within  1  hour  of  the 
scheduled  arrival  time  of  the  original 
flight.  A  passenger  who  is  delayed  only 
1  hour  is  typically  not  seriously 
inconvenienced.  Delays  of  that  length 
are  to  be  anticipated  m  any  airline 
travel,  for  a  variety  of  regsons.  This 
change  eliminates  a  windfall  to 
passengers  that  have  typically  suffered 
little  damage,  while  encouraging  carriers 
to  make  efforts  to  minimize  delays. 
Passengers  th,ii  can  make  their 
connecting  flight  or  that  are  provided 
alternative  Rights  that  are  scheduled  lo 
arrive  within  1  hour  of  the  original  time 
vmU  not  be  compensated.  Passen.iv-rs 
will  still,  of  course  he  f^ee  in  these 
situations  to  take  action  against  carriers 
in  situations  where  they  feel  it  is 
justified.  In  addition,  this  new  excepti-^n 
relieves  a  burden  on  low-fare,  high- 
frequency  'iperators.  especially  those 
that  primarily  feed  long-haul  carriers, 
without  seriou.sly  restrictinc  the  current 
rights  of  consumers.  Although  we 
rr'cognize  that  this  change  will  reduce 
the  benefit  currently  enjoyed  by 
consumers,  we  believe  that  such  a  1- 
hour  delay  is  within  the  reasonable 
expectation  of  passengers  and  is  fairer 
to  carriers  that  are  making  a  ^-.yod  *arh 
attempt  to  limit  passenger 


inconvenience  and  comply  with  the  nile. 
The  Board  is  not  adopting  the  suggestion 
to  extend  the  exemption  for  a  longer 
time  period  because  a  longer  period  is 
not  within  the  reasonable  expectation  of 
passengers  and  is  more  likely  to  cause 
significant  inconveniences. 

The  minimum  denied  boarding 
compensation  payment  is  being 
eliminated  to  avoid  placing  a 
disproportionate  burden  on  low-fare 
service.  Currently,  oversold  passengers 
receive  a  minimum  of  $37.50.  or  $75.00  if 
the  delay  is  longer  than  2  hours 
domestically  or  4  hours  in  foreign  air 
travel.  Since  the  adoption  of  the  Airline 
Deregulation  Act.  some  airhnes  have 
introduced  regular  low  fares  or  special 
discount  fares  below  that  amount. 
Although  there  may  be  some  minimum 
level  of  damage  suffered  by  all  bumped 
passengers  regardless  of  the  cost  of  the 
ticket,  the  Board  finds  that  it  is  in  the 
public  interest  to  encourage  low  fares 
that  are  available  to  all  air  travelers 
rather  than  to  create  situations  where  a 
passenger  receives  compensation  that  is 
more  than  the  price  of  the  ticket.  This 
change  balances  the  benefit  to  all  air 
travelers  of  low  fares  against  the 
lowered  recovery  of  damages  by 
individuals  who  have  taken  advantage 
of  a  low  fare. 

The  Board  has  decided  not  to  change 
the  method  of  calculating  the  DEC 
payment.  Under  the  current  rule,  'he 
DBC  paym.ent  for  nonvolunteers  is 
based  on  the  fare  to  ihe  next  stopover, 
or  if  none,  lo  the  final  destination.  The 
NFRM  called  for  comments  on  whether 
the  payment  should  be  based  only  on 
the  oversold  flight,  instead  of  including 
the  connecting  flights,  if  any.  The 
present  system  is  an  effective  deterrent 
to  overbooking  because  the  potential 
payment  can  be  quite  high.  The  measure 
of  damages  works  along  with  the 
volunteer  provision  to  encourage 
carriers  nol  to  bump  time  sensitive 
travelers,  who  may  suffer  significant 
inconvenience.  The  current  provision 
has  the  additional  advantage  of  easy 
administration,  because  Ihe  payment  is 
generally  equal  to  one-half  the  round 
trip  air  fare  and  usually  does  not  involve 
apportionment  of  joint  fares.  The 
proposed  modification  would  have 
reduced  the  deterrent  effect  of  the 
compensation,  and  would  have  been 
more  difficult  to  administer. 

Currently,  carriers  may  request  an 
exemption  from  any  of  the  Board's  rules 
without  a  specific  provision  in  the  rule 
authorizing  them  to  do  so.  The  Board 
routinely  grants  exemptions  on  a 
showing  of  good  cause.  For  example. 
People  Fxpress  was  granted  an 
exemption  from  the  requirements  of  Part 
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250  after  arguing  that  as  an  innovative, 
low-cost  carrier  it  should  be  free  to 
experiment  with  alternative  solutions  to 
overbooking  and  oversales.  EDR-436 
proposed  to  codify  this  exemption 
authority  in  order  to  encourage  carriers 
to  come  up  with  new  ways  of  dealing 
with  the  problem.  The  Board  has 
decided  not  to  codify  the  exemption 
policy  because  it  is  inherent  in  the  rule 
itself.  Consistent  with  this  decision,  the 
exemption  provisions  are  being 
eliminated  from  §5  250.9(b)  and 
250.11(d).  Section  250.11(d)  was 
originally  added  to  the  rule  to  overcome 
the  objections  of  certain  foreign  carriers 
that  considered  the  former  inbound 
foreign  flight  notice  discriminatory  and 
misleading.  Because  the  inbound  notice 
has  been  changed,  there  is  no  longer  a 
nf  ed  for  an  explicit  exemption  policy. 

The  Board  has  decided  not  to  adopt 
any  of  the  alternative  modifications 
suggested  by  the  commenters.  The 
volunteer  solicitation  requirement  is 
central  to  the  purpose  and  effectivess  of 
the  rule.  Carriers  are  free  to  devise  any 
method  to  induce  passengers  to 
volunteer  without  government 
interference.  Passengers  benefit  because 
they  are  given  a  say  in  the  decision- 
making process  and  can  negotiate  the 
best  possible  deal  for  themselves.  The 
double  compensation  requirement  is 
being  retained  because  it  is  an  effective 
incentive  to  reroute  bumped  passengers 
as  quickly  as  possible.  Similarly,  the 
Board  is  not  adopting  the  additional 
exception  suggested  by  TWA  that  a 
carrier  should  be  relieved  of  the  duty  to 
pay  compensation  if  it  has  to  reduce  the 
number  of  seats  on  a  flight  due  to 
unpredictable  mechanical  or  operational 
problems.  Such  problems  are  solely 
within  the  control  of  the  carrier  and  we 
find  that  the  innocent  passenger  should 
not  lose  the  protection  of  Part  250 
because  of  inadequacies  in  carrier 
maintenance.  If  the  problem  is 
sufficiently  major  and  other  equipment 
must  be  substituted,  the  rule  already 
excepts  the  carrier  from  the  duty  to  pay. 
Finally,  the  Board  sees  no  need  to  allow 
multilateral  agreements  among  carriers 
as  to  what  consumer  protections  to 
provide.  The  main  duties  of  carriers  are 
set  forth  in  the  rule.  In  the  areas  left  to 
management  discretion,  the  Board  finds 
that  it  is  better  for  individual  carriers  to 
set  their  own  policies  and  procedures 
rather  than  having  complete  uniformity 
in  the  industry. 

A  number  of  other  minor  changes  are 
being  made.  The  notice  requirements  in 
§§  250.11  and  250.12  are  being  combined 
into  a  single  notice  that  applies  to  all 
carriers  generally.  Although  large  12- 
point  type  is  still  required  for  the  ticket 


notices  to  the  public,  with  the  last  two 
sentences  about  inbound  flights  in  a 
contrasting  type  face,  the  additional 
requirements  concerning  type  size  and 
use  of  contrasting  ink  color  have  been 
eliminated  because  of  the  questionable 
public  benefit  when  weighed  against  the 
significantly  increased  cost  of  printing  to 
those  specifications. 

A  new  paragraph  has  been  added  in 
§  2504  to  make  explicit  that  carriers 
that  do  not  provide  the  Part  250 
protections  on  their  inbound  foreign 
nights  may  not  file  oversales  tariffs  with 
the  Board  for  those  flights.  The  reason 
for  this  prohibition  is  that  carriers  that 
do  not  conform  to  the  U.S.  rules  on 
oversales  and  denied  boarding 
compensation  should  not  be  able,  by 
filing  exculpatory  tariff  provisions,  to 
use  the  U.S.  tariff  system  for  their  own 
protection.  Carriers  that  do  provide  the 
Part  250  protections  on  their  inbound 
foreign  flights  may  continue  to  file  tariffs 
in  accordance  with  that  part. 

The  written  handout  required  to  be 
given  to  oversold  passengers  in  §  250.9 
has  been  amended  to  make  reference  to 
an  exemption  granted  in  Order  80-5-200. 
That  Order  permits  carriers  to  offer  a 
transportation  voucher  instead  of  cash 
to  pa.ssengers  that  are  involuntarily 
denied  boarding.  The  decision  to  accept 
such  a  voucher  in  place  of  a  check  is, 
however,  entirely  up  to  the  passenger. 
This  change  helps  ensure  that 
passengers  know  their  rights. 

The  requirement  in  {  250.3(c)  that 
carriers  file  the  portion  of  their  currently 
effective  company  manuals  concerning 
their  oversales  policy  is  being  removed. 
The  Board  can  monitor  carrier 
compliance  with  the  rule  through  tariffs, 
reports  and  the  volume  of  consumer 
complaints.  The  filing  of  the  manuals 
results  in  unnecessary  paperwork  for 
both  carriers  and  the  Board  staff  that 
must  compile  and  keep  track  of  the  data. 
Such  streamlining  of  reporting 
requirements  is  consistent  with  the 
Paperwork  Reduction  Act.  If  the 
information  is  needed  by  the  Board  in  its 
oversight  or  enforcement  activities,  the 
Board  has  authority  under  section  407(a) 
of  the  Federal  Aviation  Act  to  require 
carriers  to  provide  it.  Because  this 
amendment  relieves  a  burden,  we  find 
that  notice  and  procedure  on  this 
specific  change  is  unnecessary. 

Several  editorial  changes  are  made  for 
clarity.  The  definition  of  "deliberate 
overbooking"  in  S  250.1  is  removed 
because  the  term  is  not  used  in  the  rule. 
Paragraph  (b)  of  §  250.4  is  amended  to 
conform  the  definition  of  acceptance  to 
that  currently  used  in  the  written 
handout  given  to  passengers  in  S  250.9. 
In  both  sections,  a  passenger  that 


endorses  the  check  or  draft  within  30 
days  is  deemed  to  have  accepted  the 
compensation.  This  clarification  benefits 
both  passengers  and  carriers. 
Passengers  need  not  decide  on  the  spot 
whether  the  compensation  is  adequate, 
but  are  given  some  time  to  determine  the 
full  extent  of  their  damages.  Carriers,  on 
the  other  hand,  have  a  fixed  time  to 
determine  whether  the  passenger  is 
willing  to  forgo  the  claim  and  accept  the 
compensation.  Finally,  5  250.10  is 
amended  to  eliminate  the  requirement 
that  carriers  report  information 
concerning  inbound  foreign  flights,  and 
to  eliminate  a  redundant  reference  to 
U.S.  territories  and  possessions. 

Related  Dockets  and  Proceedings 

In  EDR^OO,  45  FR  30086,  May  7,  1980 
(Docket  36294),  the  Board  proposed  to 
clarify  carriers'  obligations  to  pay 
denied  boarding  compensation  when 
offering  extra  sections  of  the  original 
flight  as  alternate  transportation  for  an 
oversold  flight.  That  notice  also 
proposed  to  eliminate  the  exception  to 
eligibility  for  compensation  when  the 
passenger  is  denied  boarding  because  of 
government  requisition  of  space. 
Comments  were  filed  by  Transamerica. 
Air  BVI,  the  Airline  Passengers 
Association  (APA),  Aloha,  the  Aviation 
Consumer  Action  Project  (ACAP), 
Republic,  Singapore  Airlines,  TWA, 
USAir,  and  Delta. 

Some  carriers  had  taken  the  position 
that  they  had  no  obligation  to  pay 
denied  boarding  compensation  to 
passengers  who  are  placed  on  extra 
sections  of  an  oversold  flight,  regardless 
of  when  the  extra  section  departed, 
since  these  extra  sections  were 
technically  designated  as  the  same 
flight.  The  Aviation  Consumer  Action 
Project  petitioned  the  Board  to  interpret 
the  rule  such  that  passengers  on  such 
oversold  flights  would  receive 
compensation.  In  response,  EDR-400 
proposed  to  relieve  carriers  of  the 
obligation  to  pay  only  if  the  extra 
section  departed  within  1  hour  of  the 
original  flight's  departure.  The 
amendments  being  made  by  this  notice, 
as  described  above,  dispose  of  this  issue 
by  relieving  a  carrier  of  the  obligation  to 
pay  compensation  if  the  passenger  is 
rerouted  to  arrive  within  1  hour  of  the 
original  arrival  time.  Conversely,  of 
course,  a  passenger  who  is  not  so 
rerouted  will  be  eligible  for 
compensation  regardless  of  whether  the 
flight  ultimately  taken  is  designated  as 
an  "extra  section." 

With  respect  to  the  other  issue  raised 
by  EDR-400,  the  Board  has  decided  to 
eliminate  the  exception  in  §  250.6  that 
permits  a  carrier  to  avoid  paying  denied 
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boarding  compensation  to  a  passenger 
who  is  bumped  from  the  flight  by  a 
requisition  of  space  by  a  government 
agency.  Today,  when  a  government 
agency  requisitions  space  on  an  already- 
full  plane,  denying  compensation  to 
passengers  who  are  bumped  seems 
inconsistent  with  the  broad  policy 
underlying  these  oversales  rules.  The 
basic  rationale  is  compensation  of  the 
passenger,  not  punishment  of  the  airline. 
Furthermore,  the  airlines  need  not  suffer 
from  this  change  in  any  event.  Where 
Federal  rules  require  an  airline  to 
compensate  a  passenger  bumped  by 
government  requisition,  the  airline  has 
full  justification  for  requiring  the 
requisitioning  agency  to  pay  the  whole 
cost  of  the  taking — the  passenger's 
compensation  as  well  as  the  basic 
payment  for  the  requisitioned  space. 
Thus  this  amendment  merely  requires 
the  government  to  pay  the  full  cost  of  its 
action. 

On  April  7, 1981,  Transamerica 
Airlines  petitioned  the  Board  to  exempt 
it  from  the  application  of  Part  250  on  its 
inbound  foreign  flights  pending 
completion  of  the  comprehensive  denied 
boarding  compensation  rulemaking.  It 
argued  that  application  of  Part  250  to 
inbound  foreign  flights  by  U.S.  carriers 
is  discriminatory  and  that  it  has  a 
disproportionate  impact  on  low-fare 
carriers.  Transamerica's  petition  is 
being  denied  because  the  requested 
relief  is  being  granted  to  all  U.S.  carriers 
under  the  final  rule  adopted  today. 

A  notice  of  proposed  rulemaking  will 
soon  be  issued  making  technical 
modifications  of  Part  250  in  preparation 
for  the  sunset  of  domestic  tariffs  at  the 
end  of  1982.  Although  tariff  filings  are 
part  of  the  rule,  they  are  not  a  necessary 
part,  and  the  substantive  requirements 
will  continue.  The  authority  for 
continuing  regulation  of  domestic 
oversales  practices  is  sections  204, 
404(a)  and  411  of  the  Federal  Aviation 
Act,  as  amended. 

Regulatory  Flexibility  Act 

In  EDR-436,  the  Board  certified  that 
none  of  the  proposed  changes  to  Part 
250  would,  if  adopted  as  proposed,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
that  notice,  the  Board  noted  that  Part 
250  only  covers  operations  with  large 
aircraft,  which  are  the  only  operations 
that  would  be  covered  under  any  of  the 
proposed  options.  No  comments  were 
filed  in  response  to  the  negative 
certification  and  there  appears  to  be  no 
reason  to  find  an  impact  within  the 
meaning  of  the  Regulatory  Flexibility 
Act. 


Summary  of  Changes 

The  following  changes  are  being  made 
in  Part  250: 

1.  The  definition  of  "Comparable  air 
transportation"  is  clarified  and  the 
definition  of  "Deliberate  overbooking" 
in  §  250.1,  is  removed. 

2.  Section  250.2,  Applicability,  is 
simplified  and  rewritten. 

3.  Paragraph  (c)  of  §  250.3.  Boarding 
priority  rules,  is  removed. 

4.  The  title  of  §  250.4  is  changed  to. 
Denied  boarding  compensation  tariffs. 
paragraph  (bj  is  revised  to  conform  to 
amendments  made  in  an  earlier 
rulemaking,  and  a  new  paragraph  (c)  is 
added. 

5.  Section  250.5  is  amended  to  remove 
the  clauses  describing  the  minimum 
level  of  compensation. 

6.  Section  250.6  is  amended  by 
removing  the  exception  for  on\  crnmf  nt 
requisition  of  space, 

7.  The  introductory  Innguage  of 

§  250.9(b)  and  third.'fifth,  and  sixth 
paragraphs  of  the  written  explanation 
are  revised. 

8.  Section  250.10  is  amended  to 
eliminate  the  reference  to  inbound 
foreign  flights  and  U.S.  territories  and 
possessions. 

9.  Section  250.11  is  amended  to  add 
the  inbound  disclosure  notice  in 
paragraph  (a),  to  modify  the  type 
requirements  in  paragraph  |b).  to 
remove  paragraph  (d)  and  to  add  a  new 
paragraph  (c). 

10.  Section  250.12.  Disclosure  by 
foreign  air  carriers  on  inbound  flights,  is 
removed. 

List  of  Subjects  in  14  CFR  Part  250 

Air  carriers,  Consumer  protection. 
Denied  boarding  compensation. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Civil  Aeronautics 
Board  is  terminating  Docket  36294. 
denying  the  exemption  request  in 
Docket  39504.  and  revising  14  CFR  Part 
250,  Oversales,  as  follows; 

PART  250— OVERSALES 

Sec. 

250.1  Definitions. 

250.2  Applicability. 

250.2a     Policy  regarding  denied  boarding. 
250.2b    Carriers  to  request  volunteers  for 
denied  boarding. 

250.3  Boarding  priority  rules. 

250.4  Denied  boarding  compensation  tariffs. 

250.5  Amount  of  denied  boarding 
compensation  for  passengers  denied 
boarding  involuntarily. 

250.6  Exceptions  to  eligibility  for  denied 
boarding  compensation. 

250.7  [Reserved] 

250.8  Denied  boarding  compensation  drafts. 


Sec. 

2,50.9    Written  explanation  of  denied 
boarding  compensation  and  boarding 
pnonties. 
250  10    Reports  of  unaccommodated 

passengers. 
2.50.11     Public  disclosure  of  deliberate 
overbooking  and  boarding  procedures 

Autiiority:  Sees  2(>i.  401.  402.  404.  407.  411. 
416.  1002  of  Pub  L  8.5-726.  as  amended.  72 
Stat,  743.  -54.  757.  758.  760,  766,  769.  771,  788; 
49  use.  1324,  1371, 1372. 1373.  1374, 1377, 
13H1.  1386.  1482 
§250.1     Definttions, 

"Airport"  means  the  airport  at  which 
the  direct  or  connecting  flight,  on  which 
the  passenger  holds  confirmed  reser\ed 
space,  is  planned  to  arrive  or  some  other 
airport  serving  the  same  metropolitan 
area  that  is  ser\ed  by  the  former, 
provided  that  transportation  to  the  other 
airport  is  accepted  (i.e..  used)  by  the 
passenger. 

"Carrier"  means  |a)  a  direct  air 
carrier,  except  a  helicopter  operator. 
holding  a  certificate  issued  by  the  Board 
pursuant  to  section  401(dl|l).  40](dj(2j. 
401(dl(5).  or  401(d)(7)  of  the  Act.  or  an 
exemption  from  section  401(a)  of  the 
Act,  authorizing  the  transportation  of 
persons,  or  (b)  a  foreign  route  air  carrier 
holding  a  permit  issued  by  the  Board 
pursuant  to  section  402  of  the  Act,  or  an 
exemption  from  section  402  of  the  Act, 
authorizing  the  scheduled  foreign  air 
transportation  of  persons. 

"Comparable  air  transportation" 
means  transportation  provided  to 
passengers  at  no  extra  cost  by  air 
carriers  or  foreign  air  carriers  holding 
certificates  of  public  convenience  and 
necessity  or  foregin  permits  issued  by 
the  Board. 

"Confirmed  reserxed  space"  means 
space  on  a  specific  date  and  on  a 
specific  flight  and  class  of  service  of  a 
carrier  which  has  been  requested  by  a 
passenger  and  which  the  carrier  or  agent 
has  verified,  by  appropriate  notation  on 
the  ticket  or  in  any  other  manner 
provided  therefor  by  the  carrier's  tariff, 
as  being  reserved  for  the 
accommodation  of  the  passenger. 

"Large  aircraft"  means  any  aircraft 
that  has  a  passenger  capacity  of  more 
than  60  seats. 

"Stopover"  means  a  deliberate 
interrjption  of  a  journey  by  the 
passenger,  scheduled  to  exceed  4  hours, 
at  a  point  between  the  place  of 
departure  and  the  final  destination 

"Sum  of  the  values  of  the  remaining 
flight  coupons"  means  the  sum  of  the 
applicable  one-way  fares,  including  any 
surcharges  and  air  transportation  taxes, 
less  any  applicable  discounts. 
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§250.2    AppticabUity. 

This  part  applies  to  every  carrier,  as 
defined  in  S  250.1,  with  respect  to  flight 
segments  with  large  aircraft  in  (1) 
interstate  or  overseas  air  transportation 
and  (2)  foreign  air  transportation 
originating  at  a  point  within  the  United 
States. 

§  2S0.2a    Policy  regarding  denied 
boarding. 

In  the  event  of  an  oversold  flight 
every  carrier  shall  ensure  that  the 
smallest  practicable  number  of  persons 
holding  confirmed  reserved  space  on 
that  flight  are  denied  boarding 
involuntarily. 

S  250.2b    Carriers  to  request  volunteer*  for 
denied  boarding. 

(a)  In  the  event  of  an  oversold  flight, 
every  carrier  shall  request  volunteers  for 
denied  boarding  before  using  any  other 
boarding  priority.  A  "volunteer"  is  a 
person  who  responds  to  the  carrier's 
request  for  volunteers  and  who  willingly 
accepts  the  carrier's  offer  of 
compensation,  in  any  amount,  in 
exchange  for  relinquishing  his  confirmed 
reserved  space.  Any  other  passenger 
denied  boarding  is  considered  for 
purposes  of  this  part  to  have  been 
denied  boarding  involuntarily,  even  if  he 
accepts  the  denied  boarding 
compensation. 

(b)  If  an  insufficient  number  of 
volunteers  come  forward,  the  carrier 
may  deny  boarding  to  other  passengers 
in  accordance  with  its  boarding  priority 
rules.  However,  the  carrier  may  not 
deny  boarding  to  any  passenger 
involuntarily  who  was  earlier  asked  to 
volunteer  without  having  been  infomred 
that  he  was  in  danger  of  being  denied 
boarding  involuntarily  and  the  amount 
of  compensation  to  which  he  would 
have  been  entitled  in  that  event 

9  250.3    Boarding  pdodty  rulea. 

(a)  Every  carrier  shall  establish 
priority  rules  and  criteria  for 
determining  which  passengers  holding 
confirmed  reserved  space  shall  be 
denied  boarding  on  an  oversold  flight  in 
the  event  that  an  insufficient  number  of 
volunteers  come  forward.  Such  rules 
and  criteria  shall  reflect  the  obligations 
of  the  carrier  set  forth  in  §§  250.2a  and 
250.2b  to  minimize  involuntary  denied 
boarding  and  to  request  volunteers,  and 
shall  be  written  in  such  manner  as  to  be 
understandable  and  meaningful  to  the 
average  passenger.  Such  rules  and 
criteria  shall  not  make,  give,  or  cause 
any  undue  or  unreasonable  preference 
or  advantage  to  any  particular  person  or 
subject  any  particular  person  to  any 
unjust  or  unreasonable  prejudice  or 


disadvantage  in  any  respect 
whatsoever. 

(b)  Every  carrier  shall  file  in  its  tariff 
its  boarding  priority  rules  and  criteria, 
includfng  a  copy  of  its  written  statement 
explaining  denied  boarding 
compensation  and  boardixvg  procedures, 
as  described  in  §  250.9. 

(c]  [Removed]. 

§  250.4    Denied  boarding  compensation 
tariffs. 

(a)  Every  carrier  shall  file  tariffs 
providing  compensation  for  passengers 
holding  confirmed  reserved  space  who 
are  denied  boarding  involuntarily  from 
an  oversold  flight  that  departs  without 
those  passengers.  The  tariffs  shall 
incorporate  the  amount  of  compensation 
described  in  S  250.5  and  the  exceptions 
to  eligibility  for  compenstion  described 
in  §250.6. 

(b)  The  tariffs  shall  specify  that  the 
carrier  will  tender  the  appropriate 
compensation  on  the  day  and  the  place 
the  involuntary  denied  boarding  occurs. 

(c)  A  carrier  that  does  not  provide  the 
protections  of  this  part  on  its  inbound 
foreign  flights  may  not  file  tariffs 
concerning  its  oversales  practices  for 
those  flights. 

S  250.5    Amount  of  denied  boarding 
compensation  for  passengers  denied 
boarding  Invoiuntartly. 

Subject  to  the  exceptions  provided  in 
§250.6,  a  carrier,  as  defined  in  S  250.1. 
shall  pay  compensation  to  passengers 
denied  boarding  involuntarily  from  the 
oversold  flights  at  the  rate  of  200  percent 
of  the  sum  of  the  values  of  the 
passenger's  remaining  flight  coupons  up 
to  the  passenger's  next  stopover,  or  if 
none,  to  the  passenger's  final 
destination,  with  a  $400  maximum. 
However,  the  compensation  shall  be 
one-half  the  amount  described  above, 
with  a  $200  maximum,  if  the  carrier 
arranges  for  comparable  air 
transportation,  or  other  transportation 
used  by  the  passenger  that,  at  the  time 
either  such  arrangment  is  made,  is 
planned  to  arrive  at  the  airport  of  the 
passenger's  next  stopover  or  if  none,  at 
the  airport  of  the  passenger's 
destination,  not  later  than  2  hours  after 
the  time  the  direct  or  connecting  flight 
on  which  confirmed  space  is  held  is 
planned  to  arrive  in  the  case  of 
interstate  and  overseas  air 
transportation,  or  4  hours  after  such 
time  in  the  case  of  foreign  air 
transportation. 

§  250.6    Exceptions  to  ellgibiUty  for  denied 
boarding  compensation. 

A  passenger  denied  boarding 
involuntarily  from  an  oversold  flight 
shall  not  be  eligible  for  denied  boarding 
compensation  if: 


(a)  The  passenger  does  not  present 
himself  for  carriage  at  the  appropriate 
time  and  place,  having  complied  fully 
with  the  carrier's  requirements  as  to 
ticketing,  check-in.  and  reconfirmation 
procedures  and  being  acceptable  for 
transportation  under  the  carrier's  tariff 
or 

(b)  The  flight  for  which  the  passenger 
holds  confirmed  reserved  space  is 
unable  to  accbnunodate  him  because  of 
substitution  of  equipment  of  lesser 
capacity  when  required  by  operational 
or  safety  reasons;  or 

(c)  The  passenger  is  offered 
accommodations  or  is  seated  in  a 
section  of  the  aircraft  other  than  that 
specified  on  his  ticket  at  no  extra 
charge,  except  that  a  passenger  seated 
in  a  section  for  which  a  lower  fare  is 
charged  shall  be  entitled  to  an 
appropriate  refund. 

(d)  The  carrier  arranges  comparable 
air  transportation,  or  other 
transportation  used  by  the  passenger  at 
no  extra  cost  to  the  passenger,  that  at 
the  time  such  arrangements  are  made  is 
planned  to  arrive  at  the  passenger's  next 
stopover  or.  if  none,  final  destination 
within  1  hour  after  the  scheduled  arrival 
time  of  the  passenger's  original  flight  or 
flights. 

§250.7    [Reserved] 

§  250.8    Denied  t>oardlng  compensation 
drafts. 

(a)  Every  carrier  shall  tender  to  a 
passenger  eligible  for  denied  boardiiig 
compensation,  on  the  day  and  place  the 
denied  boarding  occurs,  except  as 
provided  in  paragraph  (b),  a  draft  for  the 
appropriate  amount  of  compensation 
provided  in  S  250.5. 

(b)  Where  a  carrier  arranges,  for  the 
passenger's  convenience,  alternate 
means  of  transportation  that  departs 
before  the  draft  can  be  prepared  and 
given  to  the  passenger,  tender  shall  be 
made  by  mail  or  other  means  within  24 
hours  after  the  time  the  denied  boarding 
occurs. 

§  250.9    Written  explanation  of  denied 
boarding  compensation  and  boarding 
priorities. 

(a)  Every  carrier  shall  furnish 
passengers  who  are  denied  boarding 
involuntarily  from  flights  on  which  they 
hold  confirmed  reserved  space 
immediately  after  the  denied  boarding 
occurs,  a  written  statement  explaining 
the  terms,  conditions,  and  limitations  of 
denied  boarding  compensation,  and 
describing  the  carriers'  boarding  priority 
rules  and  criteria.  The  carrier  shall  also 
furnish  the  statement  to  any  jjerson 
upon  request  at  all  airport  ticket  selling 
positions  which  are  in  the  charge  of  a 
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person  employed  exclusively  by  the 
carrier,  or  by  it  jointly  with  another 
person  or  persons,  and  at  all  boarding 
locations  being  used  by  the  carrier. 

(b)  Prior  to  furnishing  such  statement 
to  any  person,  each  carrier  shall  file  a 
copy  of  the  statement  or  any  revision 
thereof  in  its  tariff,  as  provided  in 
§  250.3.  The  statement  shall  read  as 
follows: 

Compensation  For  Denied  Boarding 

If  you  have  been  denied  a  reserved  seat  on 
(name  of  air  carrier),  you  are  probably 
entitled  to  monetary  compensation.  This 
notice  explains  the  airline's  obligation  and 
the  passenger's  rights  in  the  case  of  an 
oversold  flight,  in  accordance  with 
regulations  of  the  U.S.  Civil  Aeronautics 
Board. 

Volunteers  and  Boarding  Priorities 

If  a  flight  is  oversold  (more  passengers  hold 
confirmed  reservations  than  there  are  seats 
available),  no  one  may  be  denied  boarding 
against  his  or  her  will  until  airline  personnel 
first  ask  for  volunteers  who  will  give  up  their 
reservation  willingly,  in  exchange  for  a 
payment  of  the  airline's  choosing.  If  there  are 
not  enough  volunteers,  other  passengers  may 
be  denied  boarding  involuntarily  in 
accordance  with  the  following  boarding 
priority  of  (name  of  air  carrier):  (In  this  space 
carrier  inserts  its  boarding  priority  rules  or  a 
summary  thereof,  in  a  manner  to  be 
understandable  to  the  average  passenger.) 

Compensation  of  Involuntary  Denied 
Boarding 

If  you  are  denied  boarding  involuntarily, 
you  are  entitled  to  a  payment  of  "denied 
boarding  compensation"  from  the  airline 
unless:  (1)  you  have  not  fully  complied  with 
the  airline's  ticketing,  check-in,  and 
reconfirmation  requirements,  or  you  are  not 
acceptable  for  transportation  under  the 
airline's  usual  rules  and  piactices.  or  (2)  you 
are  denied  boarding  because  the  flight  is 
canceled;  or  (3)  you  are  denied  boarding 
because  a  smaller  capacity  aircraft  was 
substituted  for  safety  or  operational  reasons; 
or  (4)  you  are  offered  accommodations  in  a 
section  of  the  aircraft  other  than  specified  in 
your  ticket,  at  no  extra  charge,  (a  passenger 
seated  in  a  section  for  which  a  lower  fare  is 
charged  must  be  given  an  appropriate 
refund);  or  (5)  the  airline  is  able  to  place  you 
on  another  flight  or  flights  that  are  planned  to 
reach  your  final  destination  within  one  hour 
of  the  scheduled  arrival  of  your  original  flight. 

Amount  of  Denied  Boarding  Compensation 

Passengers  who  are  eligible  for  denied 
boarding  compensation  must  be  offered  a 
payment  equal  to  the  sum  of  the  face  values 
of  their  ticket  coupons,  with  a  $200  maximum. 
However,  if  the  airline  cannot  arrange 
"alternate  transportation"  (see  below)  for  the 
passenger,  the  compensation  is  doubled  ($400 
maximum).  The  "value"  of  a  ticket  coupon  is 
the  one-way  fare  for  the  flight  shown  on  the 
coupon  including  any  surcharge  and  air 
transportation  tax,  minus  any  applicable 
discount.  All  flight  coupons,  including 
connecting  flights,  to  the  passenger's  final 


destination  or  first  4-hour  stopover  are  used 
to  compute  the  compensation. 

"Alternate  transportation"  is  air 
transportation  (by  an  airline  licensed  by  the 
CAB)  or  other  transportation  used  by  the 
passenger  which,  at  the  time  the  arrangement 
is  made,  is  planned  to  arrive  at  the 
passenger's  next  scheduled  stopover  (of  4 
hours  or  longer)  or  final  destination  no  later 
than  2  hours  (for  flights  within  U.S.  points, 
including  territories  and  possessions)  or  4 
hours  (for  international  flights)  after  the 
passengers  originally  scheduled  err;v;il  tirr.e 

Method  of  Payment 

The  airline  must  give  each  passenger  who 
qualifies  for  denied  boarding  compensatKjn  a 
payment  by  check  or  draft  for  the  amount 
specified  above,  on  the  day  and  pl.ire  the 
involuntary  denied  boarding  occurs. 
However,  if  the  airline  arranges  alternate 
transportation  for  the  passenger's 
convenience  that  departs  before  the  payment 
can  be  made,  the  payment  will  be  sent  to  the 
passenger  within  24  hours.  The  air  carrier 
may  offer  free  tickets  in  place  of  the  cash 
payment.  The  passenger  may,  however,  insist 
on  the  cash  pajTtient.  or  refuse  all 
compensation  and  bring  private  legal  action. 

Passenger's  Options 

Acceptance  of  the  compensation  may 
relieve  (name  of  air  carrier)  from  any  farther 
liability  to  the  passenger  caused  by  its  failure 
to  honor  the  confirmed  reservation.  However. 
the  passenger  may  decline  the  paymen!  and 
sepk  to  reco\-er  damages  in  a  court  of  !dw  or 
in  some  other  manner. 

§250.10    Reports  of  unaccommodated 
passengers. 

E\ery  carrier  shall  file,  on  a  monthly 
basis,  the  information  specified  in  Cj\B 
Form  251.  The  reporting  basis  shall  be 
all  flights  originating  or  terminating  at, 
or  servicing,  a  point  within  the  United 
States.  The  reports  are  to  be  submitted 
within  30  days  after  the  month  covered 
by  the  report.  "Total  Boardings"  on  line 
7  of  Form  251  shall  include  only 
passengers  on  flights  for  which 
confirmed  reservations  are  offered  .No 
reports  need  be  filed  for  inbound 
international  flights  on  which  the 
protections  of  Part  250  do  not  apply. 

§  250. 1 1     Public  disclosure  of  deliberate 
overbooking  and  boarding  procedures. 

(a)  Every  carrier  shall  cause  to  be 
displayed  continuously  in  a  conspicuous 
public  place  at  each  desk,  station,  and 
position  in  the  United  States  which  is  in 
the  charge  of  a  person  employed 
exclusively  by  it,  or  by  if  jointly  with 
another  person,  or  by  any  agent 
employed  by  such  air  carrier  or  foreign 
air  carrier  to  sell  tickets  to  passengers,  a 
sign  located  so  as  to  be  clearly  visible 
and  clearly  readable  to  the  traveling 
public,  which  shall  have  printed  thereon 
the  following  statement  in  boldface  type 
at  least  one-fourth  of  an  inch  high: 


Notice— Overbooking  of  Flights 

Airline  flights  may  be  overbooked,  and 
there  is  a  slight  chance  that  a  seat  will  not  be 
available  on  a  flight  for  which  a  person  has  a 
confirmed  reservation.  If  the  flight  is 
overbooked,  no  one  will  be  denied  a  seat 
until  airline  personnel  first  ask  Uii  volunteers 
willing  to  give  up  their  reservation  in 
exchange  for  a  payment  of  the  airline's 
choosing.  If  there  are  not  enough  volunteers 
the  airline  will  deny  boarding  to  other 
persons  in  accordance  with  its  particular 
boarding  pnonfy.  With  few  exceptions 
persons  denied  boarding  involuntarily  are 
entitled  to  compensation.  The  complete  rules 
for  the  payment  of  compensation  and  each 
airlines  boarding  prionties  are  available  at 
all  airport  ticket  counters  and  boarding 
locations.  Some  airlines  do  not  apply  these 
consumer  protections  to  travel  from  some 
foreign  countries,  although  other  consumer 
protections  niav  be  available.  Check  with 
your  airline  or  your  travel  agent. 

(b)  Every  earner  shall  include  with 
each  ticket  sold  in  the  United  States  the 
notices  set  forth  in  paragraph  (a)  of  this 
section,  printed  in  at  least  12-point  type. 
The  notice  may  be  printed  on  a  separate 
piece  of  paper,  on  the  ticket  stock,  or  on 
the  ticket  envelope.  The  last  two 
sentences  of  the  notice  shall  be  printed 
in  a  type  face  contrasting  with  that  of 
the  rest  of  the  notice. 

(c)  It  shall  be  the  responsibility  of 
each  ca.Tier  to  ensure  that  travel  agents 
authorized  to  bell  air  transportation  for 
that  carrier  comply  with  the  notice 
provisions  of  paragraphs  (a)  and  (b)  of 
this  section. 

(d)  [Removed] 

(e)  Any  air  carrier  or  foreign  air 
earner  engaged  in  foreign  air 
transportation  that  complies  fully  with 
this  part  for  inbound  traffic  to  the 
United  States  need  not  use  the  last  two 
sentences  of  the  notices  required  by 
paragraph  (a)  of  this  subsection. 

B\  the  Civil  Aeronautics  Board. 
Phyllis  T.  Kaylor. 
Secretary. 

[FR  D.K   R;'-,i:2-^  Filed  11-23-82  MS  ami 
BltJ.IMQ  COOE  S3»M)1-M  0 


14  CFR  Part  254 

(Docket  No.  40366,  38621;  Reg.  ER- 13051 

Domestic  Baggage  Liability 

AGENCY:  Civil  Aeronautics  Board, 
ACTION:  Final  rule. 

SUMMARY:  The  CAB  is  simplifying  and 
codifying  its  rules  containing  baggage 
liability  requirements  for  airlines. 
Airlines  in  interstate  and  overseas  air 
transportation  may  not  limit  their 
liability  to  less  than  $1000  per  passenger 
for  loss,  damage,  or  delay  in  the  carriage 
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of  passenger  baggage.  This  action  is 
taken  at  the  CAB's  initiative  as  part  of 
its  review  of  consumer  protection  rules 
prior  to  sunset 

DATES:  Adopted:  September  14, 1982. 
Effective:  February  22. 1983. 

In  accordance  «vith  the  Paperwork 
Reduction  Act  (44  U.S.C  3S07).  the 
notice  provisions  that  are  included  in 
this  Hnai  role  have  been  or  will  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB).  They 
are  not  effective  until  OMB  approval  has 
been  obtained. 

FOR  RJIITHEI)  MFOmtA-nOM  COMTACT 
Joanne  Petrie,  Office  of  the  General 
Counsel,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue  NW.,  Washington. 
D.C.  20428;  (202)  673-5442. 

SUPPLEMENTARY  MFORMATKMC 
The  Board's  Proposal 

In  EDR-438,  47  FR  5232,  February  4, 
1982,  the  Board  proposed  to  change  its 
baggage  liability  rules  in  one  of  three 
ways  as  part  of  its  examination  of 
consumer  protection  regulations  prior  to 
sunset.  The  first  option  was  to  remove 
all  Federal  regulation  of  baggage 
practices.  The  second  option  was  to 
codify  the  most  significant  features  of 
the  current  baggage  orders,  while 
removing  requirements  that  are  found 
unnecessary  or  burdensome. 

Domestic  operations  by  certificated 
and  uncertificated  carriers  involving 
aircraft  with  60  or  fewer  seats  would  not 
be  covered  under  any  of  the  options. 
The  rulemaking  did  not  propose  any 
changes  for  baggage  practices  in  foreign 
air  transportatioa  which  are  governed 
by  the  Warsaw  Convention  and  other 
international  agreements. 

The  Board  is  adopting  a  modified 
version  of  Option  2  in  this  final  rule. 

Comments  Filed  | 

Comments  were  filed  by  nine 
domestic  air  carriers,  four  associations, 
a  chamber  of  commerce,  three  law  firms 
and  approximately  90  individuals. 
Among  the  formal  comments,  five 
supported  elimination  of  all  regulation, 
two  favored  setting  only  a  minimum 
liability  standard,  and  seven  urged  the 
Board  to  codify  the  most  significant 
aspects  of  the  current  requirements.  The 
Regional  Airline  Association  agreed 
with  the  Board  that  the  baggage  liability 
practices  of  certificated  carriers 
operating  small  aircraft  should  be 
deregulated  so  that  all  small  aircraft 
operations  would  be  treated  the  same. 
All  but  one  of  the  informal  comments 
filed  by  individuals  favored  retaining 
some  form  of  regulation,  although  few 
specifi^ed  what  that  regulation  should  be. 


Support  for  Option  1 — Eliminatioa  of 
Regidation 

American,  Delta,  Eastern,  People 
Express,  and  USAir  supported  Option  1. 
American  noted  that  the  Board's  tariff 
and  pricing  authority  will  end  on 
lanuary  1. 1983.  and  argued  that  the 
burden  should  be  on  those  favoring 
regulation  to  prove  that  continued 
interference  in  carrier  management 
decisions  is  necessary.  It  argued  that  air 
carriers  will  act  reasonably  without 
regulation  because  of  competition  and 
scrutiny  of  baggage  practices  by  the 
judicial  system.  To  attract  customers. 
American  predicted  that  carriers  will 
compete  with  generous  baggage 
allowance  and  high  liability  limits.  It 
stated  that  in  order  to  maintain 
passenger  goodwill,  carriers  would  have 
to  keep  the  number  of  delayed  and  lost 
bags  to  a  minimum.  If  air  carriers  act 
unreasonably  or  give  passengers 
inadequate  notice  of  their  practices, 
passengers  may  bring  private  legal 
action.  People  Express  argued  that  this 
may  benefit  consumers  because  airlines 
may  be  under  a  higher  duty  of  care 
under  the  common  law  of  contracts  and 
torts  than  under  the  current  Board- 
mandated  requirements.  Generally,  all 
these  commenters  argued  that  the 
marketplace  can  best  distribute  risks, 
and  that  carriers  should  be  given  the 
flexibility  to  allocate  costs  among 
passengers  in  accordance  with  the 
services  needed  and  provided. 

Support  for  Option  2 — Per  Passenger 
Minimum  Only 

TWA  and  Transamerica  supported 
Option  2  with  some  modification.  TWA 
stated  that  although  it  is  firmly 
committed  to  deregulation,  there  is  an 
overriding  public  interest  in  having 
centralized  rules  for  baggage  liability 
that  are  uniformly  applicable  to 
domestic  air  transportation.  It  predicted 
that  without  continued  Federal 
regulation.  State  courts  and  legislatures 
will  usurp  the  field,  undermining  the 
preemption  mandate  of  Congress. 
Without  a  uniform  Federal  standard, 
TWA  suggested,  there  will  be 
unwananted  complexity  and  confusion 
when  50  different  States  apply  their 
common  law  and  public  policy  to  inter- 
and  intrastate  air  transportation. 
Transamerica  predicted  that  such  local 
variation  would  encourage  "forum 
shopping  "  by  both  airlines  and 
aggrieved  passengers  in  order  to 
minimize  or  maximize  liability  exposure. 

Both  carriers  argued  that  a  Federal 
baggage  liability  minimum  is  in  the  best 
interests  of  both  passengers  and 
carriers:  it  would  provide  a  single,  easily 
understood  standard  promulgated  and 


enforced  by  a  single  Federal  agency. 
They  stated  that  it  would  facilitate 
settlements  of  claims  and  help  prevent 
spurious  litigation.  They  argued  that 
keeping  the  $750  limit  would  help  assure 
that  carriers  did  not  descend  to  a  least 
common  denominator  in  order  to 
minimize  liability  exposure  and  avoid 
suit  as  the  carrier  with  the  most 
generous  liability  limit. 

Both  carriers  proposed  some 
modification  in  the  language  of  the  rule 
to  make  it  clearer  that  the  rule  sets  a 
minimum  standard  for  carrier  limits  on 
liability  rather  than  the  minimum 
amount  carriers  must  pay  passengers 
regardless  of  the  damage  suffered.  In 
addition.  Transamerica  asked  the  Board 
to  add  explicit  language  to  clarify  that 
passengers  must  prove  their  damages 
before  they  are  entitled  to  any  recovery 
from  a  carrier. 

Support  for  Option  S— Codify  Significant 
Aspects  of  the  Cuirent  Orders 

RepubUc  and  Ozark  favored  Option  3. 
Ozark  argued  that  uniform  liabihty 
limits  and  practices  are  important  to 
facilitate  interlining,  which  constitutes  a 
significant  percent  of  all  domestic 
traffic.  It  noted  that  without  a  rule, 
carriers  in  financial  difficulty  will  be 
tempted  to  lower  their  liability,  and 
charge  premiums  based  on  the  value  of 
the  baggage  or  assess  a  handhng  fee  for 
all  checked  luggage,  to  the  detriment  of 
the  consumer.  Without  a  uniform 
system,  it  anticipated  that  originating 
carriers  would  have  to  notify  passengers 
of  the  conditions  of  carriage  on  the 
connecting  carriers.  It  predicted  that 
differing  liability  limitations  and 
conditions  of  acceptance  would  make  it 
harder  to  settle  claims. 

The  Aviation  Consumer  Action 
Project  (ACAP),  the  International 
Airline  Passengers  Association  (lAPA), 
and  the  Aerospace  Industries 
Association  of  America  also  supported 
Option  3.  Both  ACAP  and  lAPA  noted 
that  baggage  problems  top  the  list  of 
service  deficiencies  complained  of  by 
passengers.  ACAP  stated  that  before  the 
current  requirements  were  adopted, 
carriers  disclaimed  liability  above  a  few 
hundred  dollars  and  refused  to  accept 
responsibility  for  any  items  included  in 
a  long,  vague  list  of  exculpatory  clauses 
contained  in  the  fine  print  of  a  document 
that  passengers  rarely  saw  or 
understood  ACAP  noted  that  before  the 
Board  orders,  liability  for  consequential 
damages  was  totally  within  an  airline's 
discretion.  Even  during  the  era  of 
intense  competition  over  service 
elements.  ACAP  stated  that  carriers  did 
not  compete  over  baggage  practices, 
because  lost  or  delayed  baggage  was  a 
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negative  service  element  that  most 
carriers  did  not  want  to  highlight. 

ACAP  further  noted  that  passengers 
do  not  have  enough  information  to  make 
meaningful  comparisons  between 
various  airhnes'  baggage  practices. 
Carriers  have  httle  incentive  to 
advertise  the  number  of  bags  lost  or  the 
amount  of  the  average  payment.  They 
argued  that  consumers  cannot  merely 
rely  on  the  reputation  of  a  carrier, 
because  reputation  is  extremely 
generalized  and  gives  little  empirical 
basis  on  which  to  judge  the  risks  of  loss 
or  delay. 

ACAP  argued  that  competitive 
pressures  by  airlines  to  reduce  costs  will 
inevitably  cause  airlines  to  cut  comers 
in  their  baggage  practices.  They  assert 
that  this  can  cause  significant  problems, 
especially  in  non-competitive  markets 
served  only  by  one  or  two  carriers.  In 
spite  of  these  countervailing  influences, 
ACAP  stated  that  passengers  may  be 
reluctant  to  sue  an  airline,  especially 
over  a  small  claim,  becau.se  of  the  time, 
trouble  and  cost  involved. 

The  Aerospace  Industries  Association 
of  America  stressed  the  benefits  of 
having  uniform  provisions  dealing  with 
the  duty  to  provide  excess  valuation 
coverage.  It  argued  that  Option  3 
protects  both  passengers  and  carriers  by 
offering  a  compromise  between  total 
exculpation  of  all  liability  and  litigati.ig 
every  claim.  In  addition,  it  noted  thai 
uniform  provisions  would  facilitate  the 
interlining  of  personal  property. 

Three  aviation  law  firms  filed  lengthy 
comments  urging  the  Board  to  codify  the 
current  requirements.  Maloney,  Chase, 
Fisher  &  Hurst  noted  four  major 
problems.  First,  it  stated  that  unless 
federal  question  jurisdiction  is 
established,  limitdtions  en  liability  may 
be  subject  to  differing  State 
interpretations  following  elimination  of 
baggage  regulation.  Second,  it  predicted 
that  if  State  law  were  applied,  each 
baggage  claim  would  pose  complex 
choice-of  law  problems.  Third,  it 
expressed  concern  that  in  the  absence  of 
tariffs,  air  carrier  baggage  liability 
limitations  may  be  overreaching 
contracts  of  adhesion.  Finally,  under  its 
legal  analysis.  States  would  no  longer  be 
preempted  from  passing  legislation 
regulating  limitations  of  liability  in  the 
absence  of  Federal  regulation,  so  the 
passengers  and  carriers  would  be  faced 
with  a  multitude  of  contradictory 
requirements. 

The  law  office  of  Thomas  A. 
Dickerson  saw  two  main  issues  in  the 
rulemaking:  whether  tariffs  should  be 
eliminated,  and  whether  the  CAB  should 
require  uniform  contracts  limiting 
disclaimers  and  eUminating 
overreaching.  Mr.  Dickerson  argued  that 


tariffs  merely  insulate  carriers  from  their 
full  common-law  liabihty,  so  that 
passengers  cannot,  in  most  instances,  be 
compensated  for  their  full,  actual  loss. 
Because  the  cxurent  liability  limit  is  de 
minimis,  he  believes  there  is  no  pressure 
on  airlines  to  improve  baggage  handling 
procedures  and  security  because  it  is 
cheaper  to  pay  the  occasional  claim 
rather  than  implement  an  efficient 
baggage  system.  He  concluded  that 
because  of  the  inherent  defects  of  the 
system,  tariffs  should  be  eliminated. 

Dickerson  urged  the  Board  "to 
improve  upon  the  common  law"  He 
argued  that  most  consumers  have 
relatively  small  claims  and  will  not 
prosecute  their  claims  in  court  because 
of  the  high  cost  of  litigation.  Without  the 
threat  of  litigation,  he  predicted  that 
carriers  will  use  the  broadest  and  most 
onerous  disclaimers  possible  in  order  to 
limit  their  common  law  liability.  In  his 
view,  competition  will  not  aid 
consumers  because  carriers  have 
functioned  as  near  oligopolists  for  years 
and  he  sees  li!tle  reason  to  believe  that 
airlines  will  act  any  differently  in  the 
future.  He  urged  the  Board  to  eliminate 
tariffs,  prohibit  incorporation  by 
reference,  control  the  nature  of  the 
contract  and  the  use  of  disclaimers,  and 
fix  minimum  liability  amounts. 

Augello,  PezGid  Si  Hirschman.  P.C. 
also  urged  the  Board  to  adopt  Option  3. 
It  argued  that  airlines  will  take 
advantage  of  the  public  if  baggage 
liability  is  deregulated.  It  stated  that 
since  the  deregulation  of  airfreight, 
many  carriers  have  decreased  their 
liability  dramatically  while  charging 
substantially  more  for  the  service, 
excess  value  charges  for  air  cargo  have 
risen  astronomically,  the  lime  limits  for 
filing  claims  and  bringing  suit  have  been 
reduced  substantially  by  many  airlines, 
and  the  administration  of  claims  on 
airfreight  traffic  has  become  chaotic  and 
costly  It  argued  that  after  4  years  of 
airfreight  deregulation  and  a  virtual 
doubling  of  competition,  the  airline 
freight  claim  and  liabihty  rules  have 
deterioiated.  contrary  to  the  public 
interest,  and  that  the  same  is  likely  to 
happen  if  baggage  liability  is 
deregulated.  The  law  firm  requested  that 
the  Board  codify  all  the  current  baggage 
requirements  and  ha\e  them  transfer  at 
sunset. 

Small  Aircraft  Operations 

The  Regional  Aireline  Association 
(RAA)  noted  that  the  baggage 
requirements  currently  do  not  apply  to 
uncertificated  carriers.  It  agreed  with 
the  Board  that  if  any  baggage  rules  are 
retained,  they  should  not  apply  to 
operations  by  certificated  carriers 
involving  aircraft  with  60  or  fewer  seats. 


It  argued  that  such  an  action  would 
remove  an  unnecessary  burden  on  small 
operators  and  would  treat  all  small 
aircraft  operations  equally.  On  the  other 
hand,  Augello,  Pezold  &  Hirschmann. 
P.C.  and  the  Lincoln,  Nebraska. 
Chamber  of  Commerce  argued  that  the 
rule  should  be  the  same  for  all  carriers, 
because  the  size  of  the  aircraft  has 
nothing  to  do  with  the  value  of  a 
traveler's  baggage. 

Increasing  the  Baggage  Liability 
Limitation 

In  Order  80-8-133  (Docket  38621).  die 
Board  directed  interested  parties  to 
show  cause  why  carriers  filing  tariffs 
should  not  be  required  to  increase  the 
minimum  baggage  Uabiiity  limitation 
from  S750  to  $1,000.  The  Board  noted 
that  since  1976,  when  the  limit  was 
raised  from  $500  to  $750.  there  had  been 
a  substantial  increase  in  the  Consumer 
Price  Index,  and  consequently  the  value 
of  most  passengers'  baggage. 

In  EDR-438,  the  Board  proposed  to 
terminate  the  outstanding  show  cause 
proceeding  under  all  three  options. 
Carriers  would  be  free  to  offer  greater 
liabihty  coverage  with  or  without  extra 
charge,  but  could  not  limit  their  liabihty 
below  $750,  if  the  passenger  could  prove 
those  damages.  The  NPRM  proposed  to 
retain  the  current  Uabiiity  lunit  under 
Option  2  and  3  so  as  not  to  increase 
regulatory  burdens  during  this  transition 
to  deregulation. 

The  Aviation  Consumer  Action 
Project  (ACAP)  urged  the  Eioard  to  raise 
the  baggage  liability  limitation  to  at 
least  $1,000.  It  stated  that  th<>re  has  bpen 
a  60  percent  increase  in  prices  since 
1977,  when  the  Board  set  the  $750 
liability  limit,  and  that  if  the  limit  were 
raised  to  reflect  the  impact  of  inflation, 
it  would  be  $1,200.  The  Lincoln  Chamber 
of  Commerce  stated  that  the  $750  limit 
may  be  insufficient  to  cover  the  average 
passenger's  baggage  claim.  It  would  not. 
however,  find  continuation  of  the 
limitation  objectionable  if  excess 
valuation  coverage  were  available  and 
adequate  notice  were  given  to  the 
public. 

The  Final  Rule 

The  Board  has  decided  to  adopt  a 
modified  version  of  Option  2  in  this  final 
rule.  The  new  Part  254  applies  to  all 
scheduled  or  charter  passenger 
operations  in  interstate  or  overseas  air 
transportation  by  aircraft  with  a 
maximum  passenger  capacity  of  more 
than  60  seats.  The  classification  based 
on  aircraft  size  is  designed  to  harmonize 
these  rules  with  Part  250.  Oversales. 
and  Part  298.  Exemptions  for  Air  Taxi 
Operations,  and  to  relieve  unnecessary 
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burdens  on  small  businesses.  The  rule 
ha«  two  basic  requirements.  The  first  is 
that  carriers  not  limit  their  liability  for 
lost,  damaged,  or  delayed  baggage 
below  $1,000  per  passenger.  Carriers  are 
free  of  course  to  have  a  higher  limit  of 
liability  if  they  choose.  Passengers  are 
not  automatically  entitled  to  recover 
that  amount,  but  must  prove  their  actual 
direct  or  consequential  damages. 
Second,  there  is  a  general  requirement 
that  air  carriers  give  passengers  notice 
of  any  limitation  on  liability,  such  as  for 
fragile  or  perishable  items,  and  notice 
that  excess  valuation  insurance  may  be 
purchased.  The  form  and  substance  of 
the  notices  is  left  vdthin  the  discretion 
of  carrier  management.  This  notice  must 
include,  but  is  not  Hmited  to,  written 
notification  provided  in  or  with  its 
tickets. 

A  number  of  changes  from  the 
proposed  rule  have  been  made  for 
clarity.  Section  254.1,  Purpose,  has  been 
changed  to  refer  to  the  "permissible 
limitation  of  air  carrier  liabihty,"  rather 
than  the  "minimum  amount  of  liability." 
By  allowing  a  $1,000  liability  limitation, 
the  Board  is  making  it  clear  that  that  it 
is  not  contrary  to  the  public  interest  for 
airlines  to  disclaim  unlimited  liability 
for  negligence  or  breach  of  contract.  The 
word  "provable"  has  been  added  in 
§  254.3,  Carrier  liability,  to  make  clear 
the  implicit  requirement  that  a 
passenger  must  prove  the  loss  in  order 
to  recover.  A  new  §  254.4,  Notice 
requirements,  has  been  added  to  make 
explicit  the  common  law  duty  to  provide 
notice  of  any  limitation  of  liability,  as 
well  as  the  availability,  if  it  exists,  of 
excess  valuation  insurance  coverage. 

DuratioD  of  the  Rules 

The  new  Part  254  places  substantive 
requirements  on  air  carriers  that  are 
independent  of  tariff  filing.  Although  the 
Board's  domestic  tariff  authority 
terminates  at  the  end  of  1983,  the  duty  to 
follow  the  rule  continues. 

The  authority  for  continuing 
regulation  of  baggage  liability 
limitations  is  sections  404(a)  and  411  of 
the  Federal  Aviation  Act,  as  amended. 
Section  404(a)  provides  that.  "It  shall  be 
the  duty  of  every  air  carrier  to  provide 
*  '  *  safe  and  adequate  service."  The 
Board  considers  adequate  service  to 
include  at  least  the  minimum  levels  of 
carrier  responsibility  for  baggage  that 
are  set  forth  in  this  rule.  Section  1601  of 
the  Act  specifically  preserves  the 
Board's  authority  in  this  area. 

Section  411  provides  that  the  Board 
may  investigate  and  determine  if  an  air 
carrier,  foreign  air  carriers,  or  travel 
agent  is  engaged  in  unfair  or  deceptive 
practices,  or  unfair  methods  of 
competition.  Failure  to  provide  the 


requisite  baggage  liability  coverage  or 
notices  will  be  deemed  by  the  Board  to 
be  a  violation  of  Section  411,  and  the 
carrier  will  be  ordered  to  cease  and 
desist  from  such  practice.  The  Board's 
authority  to  act  under  this  section 
likewise  continues  until  sunset. 

Reasons  for  Adopting  the  Final  Rule 

The  Board  finds  that  a  modified 
version  of  Option  2  best  satisfies  the 
need  of  the  public  and  the  industry, 
while  providing  an  orderly  transition  to 
deregulation.  The  Board  is  raising  the 
liability  limitation  from  $750  to  $1000 
because  of  the  significant  inflation  of 
consumer  pricx's  over  the  last  6  years 
since  the  limitation  was  set.  The  Board 
finds  that  $1000  is  a  more  reasonable 
limitation,  which  will  benefit  passengers 
without  a  significant  burden  on  carriers. 
Passengers  are  guaranteed  that  air 
earners  will  not  unreasonably  limit  their 
liability  for  lost,  damaged,  or  delayed 
baggage.  They  will  receive  notice  of  any 
items,  such  as  fragile  or  perishable 
goods,  that  are  excluded  from  the 
coverage.  If  the  value  of  their  baggage  is 
more  than  $1000,  they  will  be  informed 
that  excess  valuation  insurance  is 
available  for  an  extra  fee.  Passengers 
will  be  ensured  of  some  protection  in  an 
area  in  which  carriers  do  not  have  a 
strong  incentive  to  compete. 

The  rules  imposed  little  burden  on  air 
carriers,  and  confer  a  number  of  distinct 
benefits.  Carriers  cannot  under  the 
common  law  totally  exculpate 
themselves  from  all  liability,  and  may 
indeed  be  subject  to  higher  limitations 
absent  Board  regulation  of  this  area. 
Carriers  will  not  have  to  speculate  about 
what  liability  limitation  levels  courts 
would  find  reasonable.  Without  Federal 
regulation  States,  municipalities,  and 
courts  might  apply  differing  standards  of 
liabihty.  which  would  result  in 
unneccessary  confusion  and  complexity 
in  this  area.  A  uniform  system  facilitates 
interlining  and  makes  notice  of  differing 
terms  unnecessary'.  Finally,  the  rule 
encourages  the  settlement  of  claims  and 
makes  litigation  unnecessary  in  most 
cases. 

Dissenting  Statement 

Mt-mber  Daliey,  Dissenting; 

In  approving  this  rule  the  Board  has 
determined  that  some  intervention  is  required 
to  protect  passengers  baggage.  The 
majority's  rationale  however  is  not  at  all 
clear  In  fact,  the  public  would  most  likely  be 
better  protected  if  the  Board  got  out  of  the 
business  of  regulating  baggage  liability  rules. 

The  Board  has  established  that  carriers 
must  provide  a  minimum  of  $1,000  of  baggage 
liability.  Yet,  the  ma|ority  must  recognize  that 
this  represents  not  only  a  minimum,  but  a 
maximum  as  well  With  the  Government's 
imprimatur  for  baggage  liability  in  the 


amount  of  $1,000  there  is  little  incentive  for  a 
carrier  to  offer  higher  amounts.  In  addition, 
the  $1,000  ceiling  seems  largely  constructed 
out  of  thin  air.  There  is  no  attempt  to  relate 
this  figure  to  the  value  of  passengers'  baggage 
or  their  loss  experiences.  The  sole  rationale 
fcr  increasing  the  current  floor  is  that 
consumer  prices  have  increased  since  the  last 
time  the  Board  set  the  baggage  liability  limit. 
Yet  the  Board  has  failed  to  adjust  the  liability 
floor  for  the  full  amount  of  inflation. 
Moreover,  even  if  the  amount  were  properly 
determined,  it  is  unclear  how  the  ceiling 
would  be  adjusted  for  future  price  increases. 

Requiring  carriers  to  insure  baggage  up  to 
$1,000  essentially  mandates  that  consumers 
with  baggage  of  low  value  (or  no  baggage  at 
all)  subsidize  other  travelers.  One  of  the 
fundamental  reasons  for  airline  deregulation 
was  to  remove  the  Board  from  these  arbitrary 
cross-subsidy  games. 

If  the  Board  allowed  carriers  to  determine 
their  own  baggage  liability,  carriers  would 
face  incentives  to  provide  sufficient 
insurance  to  protect  the  vast  majority  of  their 
passengers.  Moreover,  they  would  make 
excess  value  insurance  available  for  those 
p.issengers  requiring  it.  A  market  system 
would  thereby  lower  costs  while  assuring 
passengers  are  adequately  protected.  It 
would  also  limit  potential  cross-subsidies. 

I,  therefore,  dissent  from  the  majority's 
opinion. 
George  A.  Daliey. 

Regulatory  Flexibility  Act 

In  EDR-418,  the  Board  certified  that 
none  of  the  proposed  changes  would,  if 
adopted,  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  in  accordance  with  5  U.S.C. 
605(b).  The  reason  for  the  negative 
certification  was  that  few,  if  any.  small 
businesses  conduct  operations  with 
large  aircraft,  which  are  the  only 
operafions  that  would  be  covered  under 
any  of  the  proposed  changes.  No 
comments  were  filed  in  response  to  the 
Board's  regulatory  flexibility  analysis, 
and  the  Board  finds  no  reason  to  change 
its  negative  certification  for  this  rule. 

List  of  Subjects  in  14  CFR  Part  254 

Air  carriers,  Consumer  protecfion. 
Freight. 

Accordingly,  the  Civil  Aeronautics 
Board  terminates  Docket  38621  and 
amends  14  CFR  Chapter  II,  as  follows: 

1.  A  new  Part  254,  Domestic  Baggage 
Liability,  is  added  to  read; 

PART  254— DOMESTIC  BAGGAGE 
LIABILITY 
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Purpose. 

Applicability. 

Carrier  liability.  - 

Notice  requirements. 
Authority:  Sees.  204,  403.  404.  and  411,  Pub, 
L  85-726,  as  amended,  72  Stat.  743,  758,  760, 
769:  49  U.S.C  1324,  1373,  1374.  1381. 


By  the  Civil 
Phyllis  T.  Kayl 

Secretary: 
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§  254. 1     Purpose. 

The  purpose  of  this  part  is  to  establish 
rules  for  the  caniagp  of  baggage  in 
interstate  and  overseas  air 
transportation.  The  part  sets  permissible 

limitations  of  air  earner  liability  for  loss, 
damage,  or  delay  in  the  carriage  of 
passenger  baggage  and  requires  air 
carriers  to  provide  certain  types  of 
notice  to  passengers. 

§  254.2    Applicabhlty. 

This  part  applies  to  air  carriers  vs  i;h 
respect  to  charter  or  scheduled 
passenger  service  in  interstate  or 
overseas  air  transportation  using 
aircraft  with  a  maximum  passenger 
capacity  of  more  than  60  seats. 

§  254.3    Carrier  liability. 

An  air  carrier  shall  no!  i:mit  its 
liability  for  prcva'ile  direct  or 
consequential  damages  resulting  from 
the  disappearance  of,  damage  to,  or 
delay  in  delivery  of  a  passenger's 
personal  property,  including  bagsage,  in 
its  custody  to  an  amount  less  than  SltKKI 
for  each  passenger. 

§  254.4    Notice  requirement. 

An  air  carrier  shall  provide  notice  to 
passengers,  by  written  material  included 

on  or  w:th  its  tickets  coiirerning — 

(a)  Any  limitation  on  its  baggage 
liability  including  its  rjles  for  fragile  or 
perishable  goods,  and 

(b)  The  availability,  if  the  earner 
provides  it,  of  excess  valuation 
insurance  coverage. 

Sy  the  Civi!  AeronaiitiLS  Board. 
Phvllis  T.  Kaylor, 

Sucre/(iry. 
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14  CFR  Part  291 

[Economic  Regulation  Amdt.  No.  10  to  Part 
291,  Docket  No.  38904;  Reg.  ER-13081 

Domestic  Cargo  Transportation 

agency:  Civil  Aeronautics  Board, 
ACTION:  Final  rule. 

summary:  The  CAB  is  setting  a  2-year 
review  period  for  fitness  determination 
for  non-operating  all-cargo  air  carriers. 
Carriers  that  do  not  start  service,  or  are 
not  operating  under  authority  for  which 
a  fitness  determination  has  been  made, 
for  2  years  after  the  fitness  finding  of  the 
Board  for  that  authority,  must  re-file 
data  about  their  fitness.  The  Board  will 
then  decide  whether  a  caiTier's  fitness 
has  changed  such  that  action  should  be 
taken  against  its  certificate.  The  carrier 
may  not  begin  operations  while  this 
determination  is  pending.  These  rules 


enable  the  Board  to  meet  its  obligation 

to  monitor  the  continuing  fitness  of  air 

carriers,  includmg  those  that  are  no! 

operating, 

DATES:  Effective:  Februaiy  22,  1983. 

.-\ -liiptpd:  [line  3,  1983, 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Szrom.  Chief.  Special 
Authorities  Division.  202-673-50«8,  or 
Joseph  A.  Brooks.  Off'ce  of  the  General 
Counsel.  202-073-5442.  Civil 
Aeronautics  Board.  1825  Connecticut 
Avenue,  NW..  Washington.  D.C.  20428. 

SUPPLEMENTARY  INFORMATION:  In 

acrnrdance  wit.h  the  Paperwdik 
Reduction  Act  of  1980  (44  U  S  C.  3507). 
the  reporting  requireinpnts  that  are 
included  in  this  final  rule  has  been  or 
will  be  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB).  They  are  not  effective  until  OMB 
approval  has  been  obtained. 

List  of  Subjects  in  14  CFR  Part  2191 

Air  carriers,  Antitrust,  Freight. 
Insurance,  and  Reporting  requirements. 

A  full  discussion  of  this  action  is  in 
ER-1307,  also  issued  today. 

Accordingly,  the  Civil  Aeronautics 
Board  amends  14  CFR  Part  291, 
Domestic  Cargo  Transportation,  as 
follows: 

PART  291— [AMENDED] 

1    rhf;  authority  for  Part  291  is: 

.Authority:  Sees.  102.  204,  401.  407,  408,  416, 
and  418,  F>ub.  L,  85-726,  as  amended,  72  Stat. 
740,  743,  766,  767;  91  Stat.  1284:  49  U,S.C.  1302, 
1324. 1371, 1377. 1378. 1336,  and  1388. 

2.  A  new  §  291.15  is  added  to  Subpart 
B  to  read: 

Subpart  B — All-Cargo  Air  Service 
Certificates 


'^  291.15     Delay  in  start  of  initial  service. 

.An  ail-cargo  air  earner  that  has  not 
begun  initial  operations  to  provide  the 
air  transportation  for  which  it  was  found 
fit,  willing,  and  able,  and  for  which  it 
was  granted  aulhorit>'  by  the  Board, 
within  2  years  of  the  dd'e  of  that  finding, 
or  that  for  a  period  of  2  years  from  the 
date  of  the  most  recent  such  findings 
has  not  provided  any  air  transportation 
for  which  that  t\  pe  of  finding  is 
r^nuired,  shall  ir-file  data  required  by 
§  291,11  .it  leas'  90  days  before  it 
intends  to  provide  any  such  air 
transportation.  If  there  has  been  no 
change  in  data  previously  submitted,  th- 
carrier  shall  file  u  stult-ment  to  thai 
effect  signed  by  one  of  its  officers.  The 
earner  may  call  the  Director,  Bureau  of 
Domestic  Aviation  (202-673-5319),  or 
such  person's  designee,  to  find  out  what 


d<ita  are  already  a\ailable  to  the  Board 
and  need  not  be  included  in  the  re-fiiing. 
A  carrier  to  which  this  section  applies 
shall  not  provide  any  air  transportation 
for  which  it  is  required  to  be  found  fit 
willing,  and  able  until  the  Board  either 
decides  that  the  carrier  continues  to 
meet  that  requirement,  or  finds  that  the 
carrier  is  fit,  willing,  and  able  to  perform 
such  air  transportation.  The  Board  will 
normally  notify  the  carrier  within  60 
days  of  receipt  of  all  required  data  that 
either  the  Board's  previous  findings 
continues  in  effect  or  further 
investigation  is  necessary.  The  date  of 
the  decision  of  the  Board  that  its 
previous  finding  continues  in  effect  will 
begin  a  new  2-year  period  under  this 
section. 

3.  The  Table  of  Contents  of  Subpart  B 
i"  T-.'-'d  to  read: 

Sutjpari  B— All-Cargo  Ait  Service 
Certificates 

*  >  a  «  • 

291.15    Delay  in  start  of  initial  service. 

By  the  Civil  Aeronautics  Board, 
Phyllis  T.  Kaylor, 

Secretary. 

|FR  Doc  82-32273  Filed  ll-2J-((2;  8:45  iml 
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CEPARTWLNT  OF  COV  VERCF 
!r,:ern<.'t!cnal  Trade  Administraiion 
1r  CFR  Part  369 

F  jstrictive  Trade  Practices  or 

Boycotts 

agency:  International  Trade 
Administration,  Commerce. 

ACTION:  Interpretation. 

SUMMARY:  The  Department  wishes  to 
claiiiy  the  application  of  its  antiboycott 
regulations  to  several  situations 
involving  the  furnishing  of  information. 
Many  people  have  asked  the 
Department  about  the  circumstances 
and  the  extent  to  which  they  may  reply 
to  inquiries  received  from  boycotting 
countries  about  their  business 
relationships  with  a  boycotted  country 
or  with  other  firms  This  interpretation 
sets  forth  guidelines  so  that  the  public 
will  have  the  benefit  of  advice  provided 
by  the  Department  to  particular  firms  in 
the  past, 

EFFECTIVE  DATE;  .November  24,  1482. 

FOR  FURTHER  INFORMATION  CONTACT. 

ilLiward  N.  Fenlon,  Director, 
Compliance  Policy  Division.  Office  of 
Antiboycott  Compliance,  U  S. 
Department  of  Commerce  (202-377- 
2J81) 
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SUPPLEMENTARY  INFORMATION:  The 

Office  of  Antiboycott  Compliance 
(OAC]  has  received  a  number  of 
inquiries  from  people  that  have  received 
so  called  "boycott  questionnaires"  or 
that  have  otherwise  been  requested  to 
provide  information  in  a  context  that 
has  led  them  to  believe  that  their  failure 
at  least  to  acknowledge  the  inquiry 
could  result  in  an  adverse  impact  on 
their  trade  with  the  country  issuing  the 
questions,  and  with  other  boycotting 
countries  as  well.  Section  369.2(d)  of  the 
Regulations  prohibits  furnishing  any 
information  about  business 
relationships  with  or  in  a  boycotted 
country,  with  residents,  nationals,  or 
businesses  organized  under  the  laws  of 
a  boycotted  country,  or  with  blacklisted 
persons.  Of  course,  this  prohibition  does 
not  cause  all  communications  with 
boycotting  countries  to  be  illegal,  and 
over  the  course  of  four  years  OAC  has 
provided  substantial  guidance  to 
companies  on  what  they  may  and  may 
not  say, 

This  has  often  involved  drawing  some 
relatively  fine  lines  and  OAC  has 
offered  advice  from  time  to  time  based 
on  the  statute,  regulations,  legislative 
history  and  experience.  OAC  has  taken 
the  position  that,  as  difficult  as  many  of 
these  questions  are,  in  the  interests  of 
providing  greater  certainty  in  a  comple.\ 
area  of  regulation,  such  advice  is  useful 

The  OAC  believes  that  it  would  be 
helpful  at  this  time  to  present  a 
summary  of  the  advice  it  has  provided 
in  response  to  individual  inquiries  in  the 
form  of  a  supplement  to  the  regulations, 
to  enable  other  firms  to  take  advantage 
of  this  guidance. 

In  a  related  area,  companies  that  have 
sought  to  establish  permanent  resident 
establishments  in  boycotting  countries 
have  been  requested  to  furnish 
information  about  their  business 
relations  with  a  boycotted'country  or 
with  other  firms.  Examples  (iv)  through 
(vi)  of  !  369.3(f)  of  the  regulations 
provide  that,  in  seeking  to  establish 
bona  fide  resident  status  within  a 
boycotting  country,  a  company  may 
furnish  information  as  if  it  is  already  a 
resident  under  the  exception  for 
compliance  with  local  law.  This  very 
narrow  exception  has  been  the  source  of 
several  inquiries,  and  the  office  has 
developed  some  general  guidelines  as  to 
the  availability  of  the  exception  and 
how  it  operates.  This  interpretation  also 
sets  forth  those  guidelines  so  that  other 
firms  will  have  the  benefit  of  the  advice 
we  have  provided  to  a  few. 

List  of  Subjects  in  15  CFR  Part  369 

Boycotts,  Foreign  trade. 


Interpretation 

The  principal  author  of  this 
interpretation  is  Howard  N.  Fenton, 
Director.  Compliance  Policy  Division, 
Office  of  Antiboycott  Compliance.  The 
following  appendix  is  added  to  Part  369 
as  Supplement  5. 

Supplement  5 — Appendix — 
Interpretation 

A.  Permissible  Furnishing  of 
Information 

The  information  outlined  below  may 
be  furnished  in  response  to  boycott- 
related  requests  from  boycotting 
countries  or  others.  This  information  is, 
in  the  view  of  the  Department,  not 
prohibited  by  the  regulations.  Thus,  a 
person  does  not  have  to  qualify  under 
any  of  the  exceptions  to  be  able  to  make 
the  following  statements.  Such 
statements  can  be  made,  however,  only 
by  the  person  indicated  and  under  the 
circumstances  described.  These 
statements  should  not  be  used  as  a  point 
of  departure  or  analogy  for  determining 
the  permissibility  of  other  types  of 
statements.  The  Department's  view  that 
these  statements  are  not  contrary  to  the 
prohibitions  contained  in  the 
antiboycott  provisions  of  the  regulations 
is  limited  to  the  specific  statement  in  the 
specific  context  indicated. 

1.  A  U.S.  person  may  always  provide 
its  own  name,  address,  place  of 
incorporation  ("nationality"),  and  nature 
of  business. 

2.  A  U.S.  person  may  state  that  it  is 
not  on  a  blacklist,  or  restricted  from 
doing  business  in  a  boycotting  country. 
A  company  may  not  make  that 
statement  about  its  subsidiaries  or 
affiliates — only  about  itself.  A  U.S. 
person  may  not  say  that  there  is  no 
reason  for  it  to  be  blacklisted.  To  make 
that  statement  would  provide  directly  or 
by  implication  information  that  may  not 
be  provided.  A  U.S.  person  may  inquire 
about  the  reasons  it  is  blacklisted  if  it 
learns  that  it  is  on  a  blacklist  (see 

§  369.2(d)  example  (xv)). 

3.  A  U.S.  person  may  describe  in 
detail  its  past  dealings  with  boycotUng 
countries;  may  state  in  which  boycotting 
countries  its  trademarks  are  registered; 
and  may  specify  in  which  boycotting 
cnuntries  it  is  registered  or  qualified  to 
do  business.  In  general,  a  U.S.  person  is 
free  to  furnish  any  information  it  wishes 
about  the  nature  and  extent  of  its 
commercial  dealings  with  boycotting 
countries. 

4.  A  U.S.  person  may  state  that  many 
U.S.  firms  or  individuals  have  similar 
names  and  that  it  believes  that  it  may  be 
confused  with  a  similarly  named  entity. 
A  U.S.  person  may  not  state  that  it  does 
or  does  not  have  an  affiliation  or 


relationship  with  such  similarly  named 
entity. 

5.  A  U.S.  person  may  state  that  the 
information  requested  is  a  matter  of 
public  record  in  the  United  States. 
However,  the  person  may  not  direct  the 
inquirer  to  the  location  of  that 
information,  nor  may  the  U.S.  person 
provide  or  cause  to  be  provided  such 
information. 

B.  Availability  of  the  Compliance  With 
Local  Law  Exception  To  Establish  a 
Foreign  Branch 

Section  369.3(f)  of  the  Regulations,  the 
Compliance  With  Local  Law  exception, 
permits  U.S.  persons,  who  are  bona  fide 
residents  of  a  boycotting  country,  to 
take  certain  limited,  but  otherwise 
prohibited,  acfions,  if  they  are  required 
to  do  so  in  order  to  comply  with  local 
law. 

Among  these  actions  is  the  furnishing 
of  non-discriminatory  information. 
Examples  (iv)  through  (vi)  under 
"Examples  of  Bona  Fide  Residency" 
indicate  that  a  company  seeking  to 
become  a  bona  fide  resident  within  a 
boycotting  country  may  take  advantage 
of  the  exception  for  the  limited  purpose 
of  furnishing  information  required  by 
local  law  to  obtain  resident  status. 
Exactly  when  and  how  this  exception  is 
available  has  been  the  subject  of  a 
number  of  inquiries.  It  is  the 
Department's  view  that  the  following 
conditions  must  be  met  for  a  non- 
resident company  to  be  permitted  to 
furnish  otherwise  prohibited  information 
for  the  hmited  purpose  of  seeking  to 
become  a  bona  fide  resident: 

1.  The  company  must  have  a 
legifimate  business  reason  for  seeking  to 
establish  a  branch  or  other  resident 
operation  in  the  boycotting  country. 
(Removal  from  the  blacklist  does  not 
consUtute  such  a  reason.) 

2.  The  local  operation  it  seeks  to 
establish  must  be  similar  or  comparable 
in  nature  and  operation  to  ones  the 
company  operates  in  other  parts  of  the 
world,  unless  local  law  or  custom 
dictates  a  significantly  different  form, 

3.  The  person  who  visits  the 
boycotting  country  to  furnish  the 
information  must  be  the  official  whose 
responsibility  ordinarily  includes  the 
creation  and  registration  of  foreign 
operations  (i.e..  the  chairman  of  the 
board  cannot  be  flown  in  to  answer 
boycott  questions  unless  the  chairman 
of  the  board  is  the  corporate  official 
who  ordinarily  goes  into  a  country  to 
handle  foreign  registrations). 

4.  The  information  provided  must  be 
that  which  is  ordinarily  known  to  the 
person  establishing  the  foreign  branch. 
Obviously,  at  the  time  of  establishment, 


jM! 
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the  foreign  branch  will  have  no 
information  of  its  own  knowledge. 
Rather,  the  information  should  be  that 
which  the  responsible  person  has  of  his 
own  knowledge,  or  that  he  would  have 
with  him  as  incidental  and  necessary  to 
the  registration  and  establishment 
process.  As  a  general  rule,  such 
information  would  not  include  such 
things  as  copies  of  agreements  with 
boycotted  country  concerns  or  detailed 
information  about  the  person's  dealings 
with  blacklisted  concerns. 

5.  It  is  not  necessary  that  documents 
prepared  in  compliance  with  this 
exception  be  drafted  or  executed  within 
the  boycotting  country.  The  restrictions 
on  the  type  of  information  which  may  be 
provided  and  on  who  may  provide  it 
apply  regardless  of  where  the  papers  are 
prepared  or  signed. 

Dated:  Nnvpmber  18.  1982. 
William  V.  Skidmore, 

Director.  Office  of  Antiboycott  Compliance. 

[FR  Doc,  82-32279  Filed  ll-ltt-S:  ^  38  pm] 
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FEDERAL  TRADE  COMMISSION 
16CFRPart  13 

[Docket  No.  9139] 

Texas  Dental  Association;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement  issued  by  the  Commission 
requires  the  Texas  Dental  Association, 
among  other  things,  to  cease  inhibiting 
competition  by  inducing  its  members  to 
withhold  X-rays  and  other  diagnostic 
information  from  third-party  payers  and 
independent  dental  consultants  for  use 
in  reviewing  claims  and  establishing 
cost  containment  programs.  The 
association  is  barred  from  coercing 
third-party  payers  and  independent 
dental  consultants  into  altering  the 
terms  and  conditions  of  any  dental 
health  care  plan  and  from  compelling 
third-party  payers  to  select  a  particular 
independent  dental  consultant.  Further, 
previous  agreements  entered  into  by  the 
association  and  dental  insurers  which 
do  not  conform  to  the  terms  of  the  order 
are  not  binding  upon  the  signatories. 
The  association  is  also  required  to  mail 
a  copy  of  the  order  with  a  letter 


explaining  its  provisions  to  all  its 
members  and  to  any  person  who  joins 
the  association  within  the  next  four 
years. 

DATES:  Complaint  issued  June  17,  1980; 
fmal  order  issued  November  19,  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  D.  Kennedy,  Acting  Director.  5R, 
Dallas  Regional  Office,  Federal  Trade 
Commission,  8303  Elmbrook  Drive, 
Dallas,  Texas  75247.  (214)  767-7050. 

SUPPLEMENTARY  INFORMATION:  On 

Thursday,  June  10,  1982,  there  was 
published  in  the  Federal  Register,  47  FR 
25157,  a  proposed  consent  agreement 
with  analysis  in  the  Matter  of  Texas 
Dental  Association,  a  corporation,  for 
the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objt'ctions 
regarding  the  proposed  form  of  order. 

In  response  to  a  comment  recei\  ed 
from  the  Food  and  Drug  Administration 
expressing  concern  that  the  order  might 
be  construed  to  conflict  with  efforts  of 
the  FDA  to  prevent  the  unnecessary 
taking  of  X-rays,  the  Commission  stated 
that  the  order  prohibits  the  association 
from  requiring,  advocating,  advising, 
requesting,  or  suggesting  that  its 
members  refuse  to  submit  to  third-party 
payers  dental  X-rays  that  are  already  in 
existence  and  were  taken  for  diagnostic 
purposes.  In  addition,  the  Commission 
stated  that  the  order  should  not  be 
misread  to  require  or  encourage  the 
taking  of  X-rays  and  that  the  order  does 
not  prohibit  the  association  from 
disseminating  information  or 
promulgating  professional  standards 
concerning  the  appropriateness  of  taking 
X-rays.  The  Commission  was  advised  by 
the  FDA  that,  in  light  of  these 
statements,  the  FDA  is  no  longer 
concerned  that  the  order  might  conflict 
with  efforts  to  prevent  unnecessary 
radiation. 

The  Commission  made  its 

jurisdictional  findings  and  entered  the 
order  to  cease  and  desist,  set  forth 
below,  in  disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart — 
Coercing  and  Intimidating:  §  13.367 
Members.  Subpart — Combining  and 
Conspiring:  §  13.384  Combining  and 
Conspiring.  Subpart — Corrective 
Actions  and/or  Requirements:  §  13. 533 
Corrective  Actions  and/or 
Requirements. 


List  of  Subjects  in  16  CFR  Part  13 

Dental  health.  Dentists,  Health  care. 
Michael  A.  Baggage, 
Acting  Secretary. 

Decision  and  Order 

In  the  matter  of  Texas  Dental  Association. 
a  corporation  (Docket  No.  9139). 

The  Cummission  having  heretofore  issued 
its  complaint  charging  the  respondent  named 
in  the  caption  hereof  with  violation  of  Section 
5  of  the  Federal  Trade  Commission  Act.  as 
amended,  and  the  respondent  having  been 
served  with  a  copy  of  that  complaint, 
together  with  a  notice  of  contemplated  relief 
and 

The  respondent,  its  attorney,  and  counsel 
for  the  Commission  having  thereafter 
executed  an  agreement  containing  a  consent 
order,  an  admission  by  the  respondent  of  all 
the  junsdictional  facts  set  forth  m  the 
complaint,  a  statement  that  the  signing  of 
said  agreement  is  for  settlement  purposes 
only  and  does  not  constitute  an  admission  by 
respondent  that  the  law  has  been  violated  as 
alleged  in  such  complaint,  and  waivers  and 
other  provisions  as  required  by  the 
Commission's  rules:  and 

The  Secretary  of  the  Commission  having 
thereafter  withdrawn  this  matter  from 
adjudication  in  accordance  with  {  3.25(c)  of 
its  Rules:  and 

The  Commission  having  considered  the 
matter  and  having  thereupon  accepted  the 
executed  consent  agreement  and  placed  such 
agreement  on  the  public  record  for  a  period  of 
sixty  (60)  days,  and  having  duly  considered 
the  comments  filed  thereafter  by  interested 
persons  pursuant  to  §  3.25  of  its  Rules,  now  in 
further  conformity  with  the  procedure 
prescribed  in  §  3.25  of  its  Rules,  the 
Commission  hereby  makes  the  following 
jurisdictional  findings  and  enters  the 
following  order: 

1.  Respondent  Texas  Dental  Association  is 
a  not-for-profit  corporation  organized. 
existing  and  doing  business  under  and  by 
virtue  of  the  laws  of  the  State  of  Texas  with 
its  office  and  principal  place  of  business 
located  at  1946  S.  Interregional  Highway,  in 
the  City  of  Austin,  State  of  Texas. 

2.  The  Federal  Trade  Commission  has 
jurisdiction  of  the  subject  matter  of  this 
proceeding  and  of  the  respondent,  and  the 
proceeding  is  in  the  public  interest. 

Order 

I 

It  is  ordered  that  for  the  purposes  of  this 
order  the  following  definitions  shall  apply: 

A.  'TDA"  means  Texas  Dental 
Association,  its  House  of  Delegates,  councils, 
committees,  officers,  representatives,  agents, 
empic,.  ees.  successors  and  assigns, 

B.  "Third-party  payer "  or  "payer"  means 
any  person,  corporation  or  other  entity  who 
or  which  administers  or  provides  a  risk- 
shanng  reimbursement  plan  or  a  program  of 
reimbursement,  directly,  or  indirectly,  for  all 
or  part  of  any  expense  for  dental  health  care 
services  incurred  by  any  person, 

C.  "Independent  dental  consultant    means 
a  dentist  who.  acting  either  in  an  iiidiv  ijual 
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or  corporate  capacity,  ii  employed  by  or 
contracts  with  a  third-party  payer  to; 

(1)  Fumiah  evaluative  services  from  a 
review  of  diagnostic  information  or  dental 
claims  forms;  or 

(2)  Advise  or  deal  with  other  dentists  or 
third-party  payers  regarding  courses  of  dental 
treatment,  appropriate  fee  reimbursements, 
or  beneflt  determinations  under  any  dental 
reimbursement  plan  or  program. 

D.  "Evaluative  services"  means  the  review 
or  rendering  of  opinions  or  determinations 
from  diagnostic  information  or  reports  of 
attending  dentists  or  from  other  sources, 
regarding  courses  of  treatment  appropriate 
manner  of  reimbursement,  or  extent  of 
benefit  coverage,  under  any  dental 
reimbursement  plan  or  program. 

n 

It  is  further  ordered  that  TDA,  directly  or 
through  any  subsidiary,  division  or  other 
devices,  shall  not  engage  in  any  act  or 
practice  which  has  the  purpose  or  effect  of: 

A.  Requiring,  advocating,  advising, 
requesting,  or  suggesting  that  any  of  its 
members:  (1)  Submit  or  refuse  to  submit 
radiographs  or  other  diagnostic  information 
or  other  materials  to  any  third-party  payer  or 
to  any  independent  dental  consultant 
designated  by  such  third-party  payers;  or  (2) 
refuse  to  deal  with  any  third-party  payer  or 
independent  dental  consiiltant  except  on 
certain  terms  or  under  certain  conditions; 

B.  Compelling,  threatening,  or  coercing  any 
third-party  payer  or  independent  dental 
consultant  to  alter  any  provision  of,  or  means 
of  administering,  any  dental  health  care 
coverage  plan: 

C.  Compelling,  threatening,  or  coercing  any 
third-party  payer  or  independent  dental 
consultant  to  enter  into  agreements  with  TDA 
or  others  regarding  the  terms  of  any  dental 
health  care  coverage  plan  or  the  methods  by 
which  any  third-party  payer  or  independent 
dental  consultant  makes  determinations 
about  dental  insurance  claims;  or 

D.  Compelling,  threatening,  or  coercing  any 
third-party  payer  to  select  a  particular 
independent  dental  consultant. 

Provided,  however,  that  nothing  contained 
herein  shall  be  deemed  to  prohibit  individual 
members  of  TDA,  acting  individually,  from 
dealing  with  third-party  payers  in  such 
manner  as  they  determine  is  in  the  best 
interest  of  their  patients. 

I 

It  is  further  ordered  that  any 
"Memorandum  of  Understanding"  or 
agreement  between  TDA  or  its  members  and 
any  third-party  payer  providing  for  the 
circumstances  under  which  radiographs  or 
other  diagnostic  information  is  to  be 
furnished  to  third-party  payers  or 
independent  dental  consultants  or  providing 
in  any  manner  for  the  way  in  which 
determinations  about  dental  insurance  claims 
are  to  be  made  it  non-binding  on  TDA.  its 
members  and  third-party  payers. 

rv 

It  is  further  ordered  that  within  thirty  (30) 
days  after  this  order  becomes  final,  TDA 
shall  mail  to  each  of  its  members  a  copy  of 
the  Commission's  complaint  and  order  in  this 
matter,  as  well  as  a  tetter  in  the  form  shown 


as  '.Attachment  A"  to  this  order.  In  addition 
to  the  foregoing,  TDA  shall  mail  a  copy  of  the 
aforementioned  complaint,  order,  and  letter 
to  every  person  who  joins  TDA  within  four 
(41  years  of  the  date  of  service  of  this  order. 
Such  mailing  shall  occur  within  thirty  (30) 
days  after  a  person  becomes  a  member  of 
TDA. 


It  is  further  ordered  that  within  sixty  (60) 
days  after  service  of  this  order  and  again  one 
(1)  year  thereafter.  TDA  shall  file  with  the 
Commission  a  report  in  writing,  setting  forth 
in  detail  the  manner  and  form  in  which  it  has 
complied  and  intends  to  comply  with  this 
order. 

VI 

It  is  further  ordered  that  TDA  shall  notify 
the  Commission  at  least  thirty  (30)  days  prior 
to  any  proposed  change  in  it.  such  as 
dissolution,  assignment  or  sale  resulting  in 
the  emergence  of  a  successor  association  or 
corporation,  or  any  other  change  in  the 
association  or  corporation  which  may  affect 
compliance  obligations  arising  out  of  this 
order. 

Issued:  November  19, 1982. 

By  the  Commission. 
Michael  A.  Baggage, 
Acting  Secretary. 

Attachment  A 

(Respondent's  Letterhead) 

Dear  Doctor:  As  you  may  be  aware,  the 
Federal  Trade  Commission  [FTC]  has  issued 
a  complaint  against  the  Texas  Dental 
Association  (TDA).  TDA  has  denied  the 
allegations  of  the  complaint  and  continues  to 
deny  that  It  has  engaged  in  any  unlawful 
conduct.  Nevertheless.  TDA  has  voluntarily 
entered  into  an  agreement  with  the  FTC 
which  has  resulted  in  the  entiV  of  a  consent 
order  on  which  requires,  in  essence,  that  TDA 
not  engage  in  certain  activities  that  are 
concerned  with  dental  health  care  benefits 
programs  This  order  also  requires  that  you 
be  sent  a  copy  of  the  complaint  and  order 
and  this  letter. 

In  accordance  with  the  terms  of  the  FTC's 
order,  you  are  hereby  notified  that  TDA  shall 
not  enjjage  in  any  act  or  practice  which  has 
the  purpose  or  effect  of:  (1)  Requiring, 
advocating,  advising,  requesting,  or 
suggesting  that  any  of  its  members  submit  or 
refuse  to  submit  radiographic  or  other 
diagnostic  information  or  other  materials  to 
any  third-party  payer  or  independent  dental 
consultant  or  refuse  to  deal  with  any  third- 
party  payer  or  independent  dental  consultant 
except  on  certain  terms  or  under  certain 
conditions;  (2)  compelling,  threatening,  or 
coercing  any  third-party  payer  or 
independent  dental  consultant  to  alter  any 
provision  of,  or  means  of  administering,  any 
dental  health  care  coverage  plan;  (3) 
compelling,  threatening,  or  coercing  any 
third-party  payer  or  independent  dental 
consultant  to  enter  into  agreements  with  TDA 
or  others  regarding  the  terms  of  any  dental 
health  care  coverage  plan  or  the  methods  by 
which  any  third-party  payer  or  independent 
dental  consultant  makes  determinations 
about  dental  insurance  claims;  or  (4) 


compelling,  threatening,  or  coercing  any 
third-party  payer  to  select  a  particular  dental 
consultant 

Additionally,  the  order  also  provides  that 
Memoranda  of  Understanding  or  other 
agreements  between  TDA  or  its  members  and 
any  third-party  payer  providing  for  the 
circumstances  under  which  radiographic  or 
other  diagnostic  information  is  to  be 
furnished  to  third-party  payers  or  providing 
in  any  manner  for  the  way  in  which 
determinations  about  dental  insurance  claims 
are  to  be  made  are  non-binding  on  TDA.  its 
members  and  third-party  payers.  The  order 
does  not  prohibit  the  use  of  the  guidelines 
contained  in  such  Memoranda  of 
Understanding  for  the  resolution  of  a  dispute 
concerning  dental  insurance  claims  if  the 
individual  parties  to  a  dispute  in  the  future 
voluntarily  wish  to  use  them. 

TDA  acUieres  to  the  view  that  the  primary 
goal  of  its  members  is  to  render  to  the  public 
the  best  dental  service  of  which  they  are 
capable.  Nothing  in  this  order  changes  or 
affects  that  goal.  You  remain  free  to  deal 
individually  with  third-party  payers  and 
programs  in  such  manner  as  you  decide 
individually  is  best  for  your  patients. 

Copies  of  the  FTC's  complaint  and  order 
are  enclosed.  This  letter  has  attempted  to 
summarize  the  important  parts  of  the  order 
but  you  should  read  it  carefully  in  its  entirety. 

Very  truly  yours. 
O.  V.  Cartwright. 

|FR  Doc.  82-32366  Filed  11-23-62;  8;45  am] 
BILLING  CODE  6750-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Part  193 

(FAP  9H5216/R126;  PH-FRL  2251-1] 

Acephate;  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  rule  establishes  a  food 
additive  regulation  to  permit  the 
combined  residues  of  the  insecticide 
acephate  and  its  metabohte  in  or  on 
food  resulting  from  application  of 
solutions  containing  a  maximum  of  1.0 
percent  active  ingredient  in  food 
handling  estabhshments.  This  regulation 
to  establish  a  maximum  permissible 
level  for  residues  of  the  insecticide  was 
requested  pursuant  to  a  petition  by  the 
Chevron  Chemical  Co. 

EFFECTIVE  DATE:  Effective  on  November 
24.1982. 

ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency.  Rm. 
3708,  401  M  St..  SW,.  Washington.  D.C. 
20460. 
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FOR  FURTHER  INFORMATION  CONTACT 

William  Miller,  Product  Manager  (PM] 
16,  Registration  Division  {TS-767C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
211.  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  (703- 
557-2600). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice  published  in  the  Federal 
Register  of  June  7, 1979  (44  FR  32737) 
which  announced  that  Chevron 
Chemical  Co..  940  Hensley  St., 
Richmond,  CA  94804,  had  submitted  a 
food  additive  petition  (9H  5216) 
proposing  that  21  CFR  193.10  be 
amended  by  the  establishment  of  a 
regulation  permitting  the  residues  of  the 
insecticide  acephate  (0,S-dimethyl 
acetylphosphoramidothioate)  in  food 
handling  establishments. 

In  the  Federal  Register  of  August  27, 
1980  (45  FR  57178)  EPA  gave  notice  that 
Chevron  had  amended  the  petition.  This 
amendment  proposed  to  establish  a 
regulation  permitting  the  combined 
residues  of  the  insecticide  acephate  and 
its  cholinesterase-inhibiting  metabolite, 
methamidophos,  at  0.02  part  per  million 
(ppm)  in  or  on  food  items  (other  than 
those  already  covered  by  a  higher 
tolerance  as  a  result  of  its  use  on 
growing  crops)  resulting  from 
application  of  the  insecticide  in  food 
handling  establishments. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
regulation  included  a  90-day  rat  feeding 
study  with  a  no-observed-effect  level 
(NOEL)  of  5.0  ppm  (0.25  mg/kg)  based 
on  the  inhibition  of  cholinesterase 
activity  in  plasma,  red  blood  cells 
(RBC),  and  brain;  a  2-year  dog  feeding 
study  with  a  NOEL  of  30.0  ppm  (0.75  mg/ 
kg),  based  on  the  inhibition  of  plasma, 
RBC,  and  brain  cholinesterase  activity 
and  a  NOEL  of  100.0  ppm  (2.5  mg/kg)  for 
systemic  toxicity;  a  28-manth  rat 
feeding/oncogenic  study  with  a  NOEL  of 
5.0  ppm  (0.25  mg/kg),  based  on  the 
inhibition  of  cholinesterase  activity  in 
plasma,  RBC,  and  brain;  a  rabbit 
teratogenic  study  with  a  NOEL  of  10.0 
mg/kg  (highest  dose  tested);  a  rat 
teratogenic  study  with  a  NOEL  of  200,0 
mg/kg  (highest  dose  tested);  and  a 
supplemental  acute  delayed 
neurotoxicity  study  with  no  effects 
observed  (no  leg  paralysis)  at  the  375 
mg/kg  level. 

Based  on  the  28-month  rat  feeding/ 
oncogenic  study  with  a  NOEL  of  5.0  ppm 
(0.25  mg/kg)  and  using  a  safety  factor  of 
10,  the  acceptable  daily  intake  (ADI)  for 


humans  is  0.0250  milligram  (mg)/ 
kilogram  (kg)  of  body  weight  (bw)/day, 
and  the  maximum  permissible  intake 
(MPI)  is  1.5000  mg/day  for  a  60-kg 
human. 

The  theoretical  maximum  residue 
contribution  (TMRC)  in  the  human  diet 
from  the  regulation  is  0.0149  mg/day /l. 5 
kg.  This  value  represents  a  3.48  percent 
increase  in  the  existing  TMRC.  The 
existing  tolerances  and  this  regulation 
utilize  a  total  of  29.42  percent  of  the 
ADL 

Desirable  data  that  are  currently 
lacking  include  (1)  a  mouse  oncogenic 
study,  (2)  a  rat  reproduction  study,  (3) 
new  acute  delayed  neurotoxicity  study, 
and  (4)  mutagenic  studies  Thp  mouse 
oncogenic  study  has  now  been  received 
by  the  Agency  and  is  under  review. 

There  are  no  regulatory  actions 
pending  against  continued  registation  of 
the  insecticide,  and  no  other 
considerations  are  involved  in 
establishing  this  food  additive 
regulation.  The  metabolism  of  the 
insecticide  is  adequately  understood 
and  an  adequate  analytical  method,  gas 
chromatograpy  with  a  thermionic 
detector,  is  available  for  enforcement 
purposes. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  food  additive 
regulation  is  sought,  and  it  is  concluded 
that  the  insecticide  may  be  safely  used 
in  accordance  with  the  prescribed 
manner  when  such  uses  are  in 
accordance  with  the  label  and  labeling 
registered  pursuant  to  FIFRA  as 
amended  (86  Stat.  973,  89  Stat,  751, 
U.S.C.  135(a)  et  seq).  Therefore,  the  food 
additive  regulation  is  established  as  set 
forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  food  and 
feed  additive  levels,  or  conditions  for 
safe  use  of  additives,  or  raising  such 


food  and  feed  additive  levels  do  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  M.iy 
4.  1981  (46  FR  24945). 

{Sex..  40y((:)(]),  72  Stat.  178(3  (21  U.S.C. 
346(ri|l))j 

List  of  Subjects  in  21  CFR  Part  193 

Food  additives.  Pesticides  and  pests. 

Dated:  November  16,  1982. 
James  M.  Conlon, 
A(i.  .-'C  Di  Tft  ti  /  ^  Office  of  Pesticide  Programs. 

PART  193— (AMENDED] 

Thircfirr  21  CP'R  193.10  is  revised  to 

rt'.id  as  fi,iriov\'S: 

§  193.10    Acephate. 

(a)  A  food  additive  tolerance  of  0.02 
ppm  is  established  for  the  combined 
residues  of  acephate  (O.S-dimethyl 
aLetylphosphoramidothioale)  and  its 
cholinp  St  erase- inhibiting  metabolite, 
methumidophos  as  follows: 

(1)  In  or  on  all  food  items  (other  than 
those  already  cu\ered  by  a  higher 
tolerance  as  a  result  of  use  on  growing 
crops)  in  food  handling  eslablishmenls. 

(2)  The  acephate  may  be  present  as  a 
residue  from  applications  of  acephate  in 
food  handling  establishments,  including 
food  service,  manufacturing  and 
processing  establishments,  such  as 
restaurants,  cafeterias,  supermarkets, 
bakeries,  breweries,  dairies,  meat 
slaughtering  and  packing  plants,  and 
canneries  in  accordance  with  the 
following  prescribed  conditions; 

(i)  Application  shall  be  limited  solely 
!u  spot  and/ or  crack  and  crevice 
treatment  in  food  handling 
establishments  where  food  and  food 
products  are  held,  processed,  prepared 
and  served.  Spray  concentration  shall 
be  limited  to  a  maximum  of  1.0  percent 
rtrtive  ingredient.  Fur  crack  and  crevice 
treatments,  equipment  capable  of 
(ieli\pring  a  pin-stream  of  insecticide 
shall  be  used.  For  spot  treatments,  a 
coarse,  low-pressure  spray  shall  be  used 
to  avoid  atomization  or  splashing  of  the 
spray.  Contamination  of  food  or  food- 
contact  surfaces  shall  be  avoided. 

(ii)  To  assure  safe  use  of  the 
insecticide,  its  label  and  labeling  shall 
conform  to  that  registered  by  the  US 
Environmental  Protection  Agency,  and  it 
shall  be  used  in  accordance  with  such 
lable  and  labeling. 

(b)  [Reserved]. 

•FK  I)<K    8i-321HS  Kil«)  11-23-A2.  8;4S  «m) 
BILUMQ  COOC  e560-50-M 
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DEPARTMEKT  OF  THE  TREASURY 
Bureau  of  Alcohol,  Tobacco  and 


27  CFR  Part  9  ' 

[TJ).  ATF-117;  Reft  Motlce  Na  401) 

The  Suisun  Valley  Vlticultural  Area 

agency:  Bureau  of  Alcohol.  Tobacco 

and  Firearms,  Treasury. 

action:  Final  rule.  Treasury  decision. 

summary:  This  final  rule  establishes  a 
viticultural  area  in  Solano  County. 
California,  to  be  known  as  "Suisun 
Valley."  The  Bureau  of  Alcohol. 
Tobacco  and  Fireanns  (ATF)  believes 
the  establishment  of  Suisun  Valley  as  a 
viticultural  area  and  its  subsequent  use 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements  will 
allow  wineries  in  the  area  to  better 
designate  where  their  wines  come  from 
and  will  enable  consumers  to  better 
identify  the  wines  from  this  area. 
EFFECTTVE  DATE:  December  27, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  L  White.  ReseEirch  and 
Regulations  Branch,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  1200 
Pennsylvania  Avenue  NW..  Washington, 
DC  20228  (202-566-7626). 
SUPPLEMENTARY  INFORMATK>N: 

Background 

On  August  23, 1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR  37672, 
54624)  revising  regulations  in  27  CFR 
Part  4.  These  regulations  allow  the 
establishment  of  definite  vitiGulturai 
areas.  The  regulations  also  allow  the 
name  of  an  approved  viticultural  area  to 
be  used  as  an  appellation  of  origm  on 
wine  labels  and  in  wine  advertisements. 

On  October  2. 1979,  ATF  published 
Treasury  Decision  ATF-60  [44  FR  56692) 
which  added  a  new  Part  9  to  27  CFR.  for 
the  listing  of  approved  American 
viticultural  areas. 

Section  4.25a(e)(l),  Title  27.  CFR. 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features.  Section  4.25a(e)(2)  outlines  the 
procedures  for  proposing  an  Amencan 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 

Mr.  Ben  A-  Volkhardt,  president  of  the 
West  Solano  County  Grape  Growers 
Association,  petitioned  ATF  to  establish 
a  viticultural  area  in  Solano  County, 
California,  to  be  know  as  "Suisun 
Valley."  In  response  to  this  petition, 
ATF  published  a  notice  of  proposed 
rulemaking.  Notice  401.  in  the  Federal 
Register  on  January  11, 1982  (47  FR 


1153),  proposing  the  establishment  of  the 
Suisun  Valley  viticultural  area. 

Comments 

No  comments  were  received  during 
the  comment  period.  ATF  has  received 
no  information  from  any  source 
indicating  opposition  to  the  petition. 

Evidence  of  the  Name 

The  name  of  the  area.  Suisun  Valley. 
was  well  documented  by  the  petitioner. 
After  evaluating  the  petition,  ATF 
believes  that  the  Suisun  Valley 
viticultural  area  has  a  unique  historical 
identity  and  that  the  name  "Suisun 
Valley  '  is  the  most  appropriate  name 
for  the  area. 

Geographical  Evidence 

In  accordance  with  27  CFR  4.25a(e)(2), 
a  viticultural  area  should  possess 
geographical  features  which  distinguish 
the  viticultural  features  of  the  area  from 
surrounding  areas. 

The  petition  and  attached  documents 
show  that  Suisun  Valley  is  located  in 
the  southwestern  portion  of  Solano 
County  adjacent  to  the  Napa  County 
line  and  east  of  Green  Valley.  Suisun 
Valley  is  approximately  three  miles 
wide  and  eight  miles  long  and  has  about 
800  acres  of  grapes  within  its 
boundaries.  It  lies  within  the  southern 
end  of  two  ranges  of  the  Coast  Range. 
the  Vaca  Mountains  on  the  east  and  the 
Mount  George  Range  on  the  west.  The 
valley  terminates  in  the  south  at  the 
marshlands  of  Suisun  Bay. 

The  Suisun  Valley  grape  area  hes 
within  the  Coastal  area  climate  and  is 
characterized  by  cool,  moist  winds 
blowing  inland  from  the  ocean  and  bay 
almost  continuously  from  May  through 
early  Fall. 

The  climate  in  Suisun  Valley  is  mid- 
region  III  as  classified  by  the  University 
of  California  at  Davis  system  of  heat 
summation  by  degree-days.  Over  a  14- 
year  period,  the  University  of  California 
weather  station  in  mid-Suisun  Valley 
averaged  an  accumulation  of  3,368 
degree-days. 

The  season  totals  for  degree-days 
above  50  degrees  Fahrenheit  for  upper 
Suisun  Valley  were  3.768.4  in  1973  and 
3,700.5  in  1974.  In  mid-Suisun  Valley  the 
season  totals  were  3,460.4  in  1973  and 
3,256.3  in  1974.  In  comparison,  the 
season  totals  for  Green  Valley,  which 
lies  directly  west  of  Suisun  Valley,  were 
3.683.9  in  1973  and  3,498.2  in  1974. 

Fog  hardly  ever  penetrates  into  the 
Suisun  Valley  due  to  its  distance  from 
the  Pacific  Ocean.  In  contrast,  fog  is 
very  prevalent  in  Green  Valley  due  to  its 
proximity  to  the  ocean. 

The  soils  in  Suisun  Valley  consist  of 
Brentwood  clay  loam.  Sycamore  silty 


clay  loa^.  San  Ysidro  sandy  loam  and 
Rincon  day  loam.  In  contrast  the  soil  in 
Green  Valley  consists  of  Conejo  clay 
loam.  The  soil  in  the  Vacaville-Dixon 
area  consists  of  Yolo  loam.  Yolo  silty 
clay  loam,  and  Brentwood  clay  loam. 

The  watershed  in  Suisun  Valley 
drains  southward  into  the  Suisun  Bay.  In 
the  Vacaville-Dixon  area,  which  hes  to 
the  east  of  Suisun  Valley,  the  watershed 
drains  eastward  into  the  Sacramento 
River. 

After  evaluating  the  petition  for  the 
proposed  Suisun  Valley  viticultural 
area,  ATF  has  determined  that  due  to 
the  topographic  and  climatic  features  of 
Suisun  Valley,  it  is  distinguishable  from 
the  surrounding  areas. 

Boundaries 

The  boundaries  proposed  by  the 
petitioner  are  adopted.  ATF  believes 
that  these  boundaries  delineate  an  area 
with  distinguishable  physical  and 
climatic  features. 

Miscellaneous 

ATF  does  not  wish  to  give  the 
impression  by  approving  the  Suisun 
Valley  viticultural  area  that  it  is 
approving  or  endorsing  the  quality  of  the 
wine  from  this  area.  ATF  is  approving  '• 
this  area  as  being  viticulturally  distinct 
from  surrounding  areas,  not  better  than 
other  areas.  By  approving  the  area,  wine 
producers  are  allowed  to  claim  a 
distinction  on  labels  and  advertisements 
as  to  origin  of  the  grapes.  Any 
commercial  advantage  gained  can  only 
come  from  consumer  acceptance  of 
Suisun  Valley  wines. 

Executive  Order  12291 

It  has  been  determined  that  this  final 
regulation  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291. 
46  FR  13193  (February  17. 1981),  because 
it  will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  it  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603.  604}  are  not  applicable  to  this 
final  rule  because  the  final  rule  will  not 
have  a  significant  economic  impact  on  a 
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substantial  number  of  small  entities.  The 
final  rule  will  not  impose,  or  otherwise 
cause,  a  significant  increase  in  the 
reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities.  The  final  rule 
is  not  expected  to  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities. 

Disclosure 

A  copy  of  the  petition  and  appropriate 
maps  with  boundaries  marked  are 
available  for  mspection  during  normal 
business  hours  at  the  following  location: 
ATF  Reading  Room,  Room  4405,  Office 
of  Public  Affairs  and  Disclosure.  12th 
and  Pennsylvania  Avenue.  NW.. 
Washington,  DC. 

Drafting  Information 

The  principal  author  of  this  document 
is  Robert  L.  White.  Research  and 
Regulations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  However,  other 
personnel  of  the  Bureau  and  of  the 
Treasury  Department  have  participated 
in  the  preparation  of  this  document, 
both  in  matters  of  substance  and  style. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure.  Consumer  protection. 
Viticultural  areas,  Wme. 

Authority  and  Issuance 

Accordingly,  under  the  authority 
contained  in  section  5  of  the  Fcdrral 
Alcohol  Administration  .'\ct  (49  Stat. 
981.  as  amended:  27  U.S.C.  205).  27  CFR 
Part  9  is  amended  as  follows; 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Par.  1.  The  table  of  sections  in  27  CFR 
Part  9,  Subpart  C.  is  amended  tn  add  the 
tide  of  §  9.45.  As  amended,  the  table  of 
sections  reads  as  follows: 

Subpart  C— Approved  American  Viticultural 
Areas 

Sec. 

*  «  *  *  • 

945    Suisun  Valley. 

***** 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.45.  As  amended.  Subpart  C 
reads  as  follows: 

Subpart  C — Approved  American 
Viticultural  Areas 


§9.45    Suisun  Valley. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Suisun 
Valley." 


(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  Suisun  Valley  viticultural  area  are 
four  U.S.G.S.  maps.  They  are  titled: 

(1)  "Mt.  George  Quadrangle, 
California",  7.5  minute  series  (1968); 

(2)  "Fairfield  North  Quadrangle, 
California".  7.5  minute  series  (1973); 

(3)  'Fairfield  South  Quadrangle, 
California",  7.5  minute  series  (1968);  and 

(4)  "Cordelia  Quadrangle,  California  ' 
7.5  minute  series  (1968). 

(c)  Boundaries.  The  Suisun  Valley 
viticultural  area  is  located  in  Solano 
County,  California.  The  beginnmg  point 
is  the  intersection  of  the  Southern 
Pacific  Railroad  track  with  range  line 
•■R3W/R2VV  in  the  town  of  Cordelia, 
located  on  U.S.G.S.  map  "Cordelia  • 
Quadrangle." 

(1)  From  the  begirmirvg  point,  the 
boundary  runs  northeast  in  a  s!^;^ight 
line  to  the  intersection  of  Ledgrwood 
Creek  with  township  line  "T5N7T4N": 

(2)  Thence  in  a  straight  line  in  a 
northeast  direction  to  Bench  Mark  (BM) 
19  located  in  the  town  of  Fairfield; 

(.1)  Thence  in  a  straight  line  due  north 
to  Soda  Springs  Creek; 

(4)  Thence  in  a  straight  line  in  a 
northwest  direction  to  the  extreme 
southeast  corner  of  .Napa  County 
located  just  south  of  Section  34, 
Township  6  North.  Range  2  West; 

(5)  Thence  due  west  along  the  Napa/ 
Solano  County  border  to  where  it 
intersects  with  range  line  "R3W/R2W": 

(61  Thence  due  south  along  range  line 
"R3W/R2W"  to  the  point  of  beginning. 

SiHni'd:  October  14.  1982. 
Stephen  E.  Higgins, 
Acting  Director. 

Apprined-  November  10.  1982. 
David  Q.  Bales. 
Prpuly  .■\s.';istant  Secretary  (Operations). 

IFK  U.u:  Ri-.cm>  Kiled  11-2J-82:  B:45  »ml 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  408,  500,  520,  525,  526, 
and  527 

Secretary's  Discretionary  Programs  of 
Vocational  Education  and  Bilingual 
Education  Programs 

AGENCY:  Education  Department. 
action:  Final  regulations. 

SUMMARY:  The  Secretary  amends  (1)  the 
regulations  governing  the  Secretary's 
Discretionary  Programs  of  Vocational 
Education  and  (2)  the  regulations  for  the 
Bilingual  Education  Programs.  These  are 
technical  amendments  designed  to 
correct  and  clarify  existing  regulations 
for  these  programs. 


EFFECTIVE  DATC:  Unless  Congress  takes 
certain  adjournments,  these  regulations 
will  take  effect  45  days  after  publication 
in  the  Federal  Register.  If  you  want  to 
know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person. 

FOB  FURTME"!  INFORMATION  CONTACT: 

Ms.  Regina  Robbtns.  400  Maryland 
.^ve^ue.  SW.,  (Room  514.  Ri^porters 
Building).  Washington.  DC  20202. 
Telephone:  (202)  472-3520. 

SUPPLEMENTARY  INFORMATION:  Ths 

document  makes  technical  amendments 
in  five  parts  in  Title  34  of  the  Code  of 
Federal  Regulations,  'n  accordance  with 
Section  4311bl(2l(A]  of  the  General 
Education  Provisions  Act  (20  U  b.C. 
1332(b)(2)(.A)l  and  the  Administrative 
Procedure  Act  (5  U.S  C.  553).  it  is  the 
practice  of  the  Department  of  Education 
to  offer  int(re.';ted  parties  the 
opportunity  to  comment  on  proposed 
regulations.  Because  these  amendments 
are  purely  technical,  publication  of  this 
document  as  a  proposed  rule  for  public 
comment  has  been  determined  to  be 
unnecessary  under  5  U.S  C.  553|b). 

The  specific  purpose  of  each 
amendment  is  described  below: 

1.  Appendix  A — Definitions,  of  Part 
408  is  amended  by  adding  the  definition 
of  "Bilingual  vocational  training"  which 
was  erroneously  deleted  in  the  1981 
edition  of  the  Code  of  Federal 
Regulations. 

2.  Section  500.3  is  amended  by  adding 
Part  74  to  the  regulations  listed  under 
that  section  as  applicable  to  grants 
awarded  under  the  Bilingual  Education 
Act.  The  reference  to  Part  74  was 
erroneously  omitted  when  ED 
regulations  and  part  numbers  were 
redesignated. 

3.  Section  500.20  is  amended  by 
deleting  the  references  to  Parts  500,  503. 
506  and  515  and  by  adding  Part  510  to 
the  list  of  regulations  for  which  the 
requirements  in  Section  20  are 
applicable.  Part  510  was  erroneously 
deleted  in  the  1981  edition  of  the  Code 
of  Federal  Regulations.  There  is  no  Part 
506.  The  references  to  Parts  503.  505  and 
515  are  incorrect. 

4.  Section  520.3  is  amended  to  add  a 
clause  to  (a)(3)(i)  to  notify  applicants 
that  the  Emergency  School  Aid  Act 
(ES.\A)  Regulations,  as  in  effect  on 
September  30,  1982.  continue  to  apply  to 
the  Desegregation  Support  Program,  and 
til  correct  the  reference  to  §  280.42  of  thr 
ESAA  regulations.  Paragraph  (d)  of 

§  280,42  was  inadvertently  omitted  in 
the  exi.sting  reference. 

5  Part  525.602  is  amended  by  adding  a 
clause  to  paragraph  (b)  to  notify 
applicants  that  the  Department  of  Labor 
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regulations  implementing  Section  111  of 
the  Comprehensive  Employment  and 
Training  Act  of  1973,  Pub.  L.  93-203.  as 
in  effect  on  September  30, 1979,  continue 
to  apply  to  the  Bilingual  Vocational 
Training  Program. 

6.  Part  525  is  amended  by  adding  an 
Appendix,  containing  definitions,  which 
was  not  republished  when  Part  525  was 
redesignated,  and  by  adding  to  the 
regulations  a  reference  to  the  appendix. 

7.  Parts  525  through  527  are  amended 
by  adding  to  the  regulations  a  provision 
that  lists  the  regulations  that  are 
applicable  to  grants  awarded  under 
each  part  and  makes  reference  to  the 
new  Appendix  to  be  added  to  Part  525, 

Executive  Order  12291 

These  regulations  have  been  reviewed 
by  the  Department  in  accordance  with 
Executive  Order  12291.  They  are 
classified  as  non-major  regulations 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These 
regulations  are  technical  amendments 
and  therefore  will  not  have  any 
significant  economic  impact. 

Dated:  November  16. 1982. 
T.  H.  Bell, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance  Nos. 

84.003;  84.077;  84.099:  and  84.100) 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  as  follows; 

PART  408— SECRETARY'S 
DISCRETIONARY  PROGRAMS  OF 
VOCATIONAL  EDUCATION 

1.  Appendix  A — Definitions,  of  Part 

408  is  amended  by  inserting 
alphabetically  the  definition  for 
"Bilingual  vocational  training",  to  read 
as  follows: 

Appendix  A 

Definitions 

•        *        •        •  y^t 

"Bilingual  vocational  training"  means 
training  or  retraining  in  which  instruction  is 
presented  in  both  the  English  language  and 
the  dominant  language  of  the  persons 
receiving  training  and  which  is  conducted  as 
part  of  a  program  designed  to  prepare 
individuals  of  limited  English-speaking  ability 
for  gainful  employment  as  semiskilled  or 
skilled  workers  or  technicians  or 
subprofessionals  in  recognized  occupations 
and  in  new  and  emerging  occupations,  but 
excluding  any  program  to  prepare  individuals 
for  employment  in  occupations  which  require 


a  baccalaureate  or  advanced  degree; 
bilingual  vocational  training  includes 
guidance  and  counseling  (either  individually 
or  through  group  instruction)  in  connection 
with  such  training  or  for  the  purpose  of 
t'acilit.iting  occupational  choices;  instruction 
related  to  the  occupation  or  occupations  for 
whic;h  the  students  are  in  training  or 
instruction  necessary  for  students  to  benefit 
from  such  training;  the  training  of  persons 
engaged  as.  or  preparing  to  become, 
instructors  in  a  bilingual  vocational  training 
program:  and  the  acquisition,  maintenance, 
and  repair  of  instructional  supplies,  aids  and 
equipment,  but  such  term  does  not  include 
the  construction,  acquisition,  or  initial 
equipment  of  buildings  or  the  acquisition  or 
rental  of  land.  (Implements  Sec.  181:  20  U.S.C. 
2411) 


PART  500— BILINGUAL  EDUCATION: 
GENERAL  PROVISIONS 

2.  Section  500.3  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 

follows: 

§  500.3    What  regulations  govern  these 
programs? 

(d)*'  • 

(1)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants),  34  CP'R  Part 
75  (Direct  Grant  Programs],  and  34  CFR 
Part  77  (Definitions), 

***** 

3.  Section  500.20  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  500.20     What  are  the  requirements  for 
SEA  review  of  an  application? 

(a)  E.xcept  as  specified  in  paragraph 
(d)  of  this  section,  an  applicant  that 
spf  ks  assistance  for  a  project  under  34 
CFR  Parts  5U1,  502.  504,  510,  514,  and  520 
shall  submit  its  applications  for 
comment  to  the  SEA  of  the  State(s)  in 
which  the  applicants  proposes  to 
conduct  the  project. 


PART  520— BILINGUAL  EDUCATION: 
DESEGREGATION  SUPPORT 
PROGRAM 

4.  Section  520.3  is  amended  by 
revising  paragraph  (aj(3)(i)  to  read  as 
follows: 

§  520.3    What  regulations  govern  this 
program? 

(a)*    *    • 

|3|(i)  The  following  regulations  under 
the  Emergency  School  Aid  Act,  as  in 
effect  on  September  30. 1982; 

(A)  Limitations  on  eligibility  (34  CFR 
280.21-280.24). 

IB)  Continuing  conditions  of  eligibility 
(34  CFR  280.26). 


(C)  Show  cause  conferences  (34  CFR 
280.27). 

(D)  Waivers  of  ineligibility  (34  CFR 
280.28-280.32). 

(E)  Qualifying  plans  (34  CFR  280.42). 


PART  525— BILINGUAL  VOCATIONAL 
TRAINING  PROGRAM 

5.  Section  525.602  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§525.602    [Amended] 

***** 

(b)  Bilingual  vocational  training 
programs  for  persons  who  have  already 
entered  the  labor  market  and  who  desire 
or  need  training  or  retraining  to  achieve 
year-round  employment,  adjust  to 
changing  employment  needs,  expand 
their  range  of  skills,  or  advance  in 
employment.  Training  allowances  for 
participants  in  bilingual  vocational 
training  programs  described  in 
paragraphs  (a)  and  (b)  of  this  section  are 
an  allowable  cost.  Allowances  are 
subject  to  the  same  conditions  and 
limitations  as  set  forth  in  the 
Department  of  Labor  Regulations.  29 
CFR  95.34,  as  in  effect  on  September  30. 
1979.  Applicants  may  waive  training 
allowances  in  accordance  with  the 
waiver  procedure  in  29  CFR  95.34(j),  as 
in  effect  on  September  30, 1979. 

(Sec.  185;  20  U.S.C.  2415) 

6.  Part  525  is  amended  by  adding  the 
following  §  525.608: 

§  525.608    What  regulations  govern  this 
program? 

The  following  regulations  apply  to 
grants  awarded  under  this  Part: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administrafion  of  Grants),  34  CFR  Part 
75  (Direct  Grant  Programs),  34  CFR  Part 
77  (Definitions),  and  34  CFR  Part  78 
(Education  Appeal  Board). 

(b)  In  addition  to  terms  defined  in  34 
CFR  Part  77,  the  definitions  found  in  the 
Appendix  apply  to  programs  under  this 
Part. 

(20  U.S.C.  2414-2421) 

7.  Part  525  is  amended  by  adding  an 
Appendix  to  the  regulations  to  read  as 
follows: 

Appendix  A 

Df'finitioiis 

"Act"  means  the  Vocational  Education  Act 
of  1963,  Pub.  L.  88-210,  as  amended  by  Title  II 
of  the  Education  Amendments  of  1976,  Pub.  L. 
94-482,  90  Stat,  2168,  20  U.S.C.  2301  et  seq. 
(Sees.  101-195,  20  U.S.C.  2301  et  seq.) 
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"Administration"  means  activities  of  a 
State  or  an  eligible  recipient  necessary  for 
the  proper  and  efficient  performance  of  its 
duties  under  the  Act,  including  supervision, 
but  not  including  ancillary  services. 
(Sees.  195(20);  20  U.S.C.  2461 .) 

"Adult  program"  means  (for  reporting 
purposes)  vocational  education  for  persons 
who  have  already  entered  the  labor  market 
or  who  are  unemployed  or  who  have 
completed  or  left  high  school  and  who  are 
not  described  in  the  definition  of 
"postsecondary  program." 
(Sec.  110(c);  20  U.S.C.  2461.) 

"Ancillary  services"  means  activities 
which  contribute  to  the  enhancement  of 
quality  in  vocational  education  programs, 
including  activities  such  as  teacher  training 
and  curriculum  development,  but  excluding 
administration  (except  in  consumer  and 
homemaking  education  under  Section  150  of 
the  Act). 
(Implements  Sec.  195(20);  20  U.S.C.  2461.) 

"Area  vocational  education  school"  means; 

(a)  A  specialized  high  school  used 
exclusively  or  principally  for  the  provision  of 
vocational  education  to  persons  who  are 
available  for  study  in  preparation  for  entering 
the  labor  market: 

(b)  The  department  of  a  high  school 
exclusively  or  principally  used  for  providing 
vocational  education  in  no  less  that  five 
different  occupational  fields  to  persons  who 
are  available  for  study  in  preparation  for 
entering  the  labor  market;  or 

(c)  A  technical  or  vocational  si;hool  used 
exclusively  or  principally  for  the  provision  of 
vocational  education  to  persons  who  have 
completed  or  left  high  school  and  who  are 
available  for  study  in  preparation  for  entering 
the  labor  market;  or 

(d)  The  department  or  division  of  a  junior 
college  or  community  college  or  university 
operating  under  the  policies  of  the  State 
board  which  provides  vocational  edui  ation 
in  no  less  than  five  different  occupational 
fields,  leading  to  immediate  employment  but 
not  necessarily  leading  to  a  bac<  alaurente 
degree,  if: 

(1)  The  vocational  programs  are  availnble 
to  all  residents  of  the  State  or  an  area  of  the 
State  designated  and  approved  hy  the  State 
board;  and 

(2)  In  the  case  of  a  school,  deportnient,  or 
division  described  in  (c)  or  (d).  il  admits  us 
regular  students  both  persons  who  have 
completed  high  school  ami  persons  who  have 
left  high  school. 

(Sec.  195(2);  20  U.S.C.  2461.) 

"Bilingual  vocational  training"  means 
training  or  retraining  in  which  instruction  is 
presented  in  both  the  English  language  and 
the  dominant  language  of  the  persons 
receiving  training  and  which  is  conducted  as 
part  of  a  program  designed  to  prepare 
individuals  of  limited  English-speaking  ability 
for  gainful  employment  as  semiskilled  or 
skilled  workers  or  technicians  or 
subprofessionals  in  recognized  occupations 
and  in  new  and  emerging  occupations,  but 
excluding  any  program  to  prepare  individuals 
for  employment  in  occupations  which  require 
a  baccalaureate  or  advanced  degree; 
bilingual  vocational  training  includes 


guidance  and  counseling  (either  individually 
or  through  group  instruction]  in  connection 
with  such  training  or  for  the  purpose  of 
facilitating  occupational  choices;  instruction 
related  to  the  occupation  or  occupations  for 
which  the  students  are  in  training  or 
instruction  necessary  for  students  to  benefit 
from  such  training;  the  training  of  persons 
engaged  as,  or  preparing  to  become, 
instructors  in  a  bilingual  vocational  training 
program;  and  the  acquisition,  maintenance, 
and  repair  of  instructional  supplies,  aids,  and 
equipment,  but  such  term  does  not  include 
the  construction,  acquisition,  or  initial 
equipment  of  buildings  or  the  acquisition  or 
rental  of  land.  (Implements  Sec.  181:  20  U.S.C 
2411) 

"CETA"  means  the  Comprehensive 
Employment  and  Training  Act  of  1973.  Pub,  L 
93-23,  87  Stat.  839,  as  amended 

"Construction"  includes; 

(a)  Construction  of  new  buildings: 

(b)  Acquisition,  expansion,  ^modeling,  and 
alteration  of  existing  buildings; 

(c)  Site  grading  and  improvement;  and 

(d)  Architect  fees, 

(Sec.  195  (4):  20  L'  S  C.  2461  ) 

"Cooperative  education"  menns  a  pn)t;'am 
of  vocational  education  for  persons  who. 
through  written  cooperative  arrangements 
between  the  school  and  employers,  receive 
instruction,  including  required  academic 
courses  and  related  vocational  instruction  by 
alternation  of  study  in  school  with  a  job  in 
any  occupational  field,  but  these  two 
experiences  must  be  planned  and  supervised 
by  the  school  and  empliiyers  so  that  each 
contributes  to  the  student  s  education  and  to 
his  or  her  emplo\at),lily.  Work  periods  and 
sthool  attendance  may  be  on  alternate  half 
days,  full  davs.  weeks,  or  other  periods  of 
time  in  fulfilling  the  cooperative  program, 
(Sec.  195(18);  20  U,S.C.  2461.) 

"Curriculum  materials"  means  materials: 

(a)  Covering  instruction  in  a  course  or 
series  of  courses  in  any  occupational  field; 
and 

(b)  Designed  to  prepare  persons  for 
employment  at  the  entry  level;  or 

((c)  Designed  to  upgrade  occupational 
competencies  of  those  previously  or  presently 
employed  in  any  occupational  field. 
(Sec.  195(19);  20  U.S.C.  2461.) 

"Oisadvantaged"  means; 

(a)  Persons  (other  than  handicapped 
persons)  who; 

(1)  Have  academic  or  economic 
disadvantages;  and 

(2)  Require  special  services,  assistance,  or 
programs  in  order  to  enable  them  to  succeed 
in  vocational  educational  programs. 

(Sec.  195(18);  20  U.S.C.  2461.) 

(b)  "Academic  disadvantage."  for  the 
purposes  of  this  definition  of 
"disadvantaged."  means  thai  a  person: 

(1)  Lacks  reading  and  writing  skills; 

(2)  Lacks  mathematical  skills:  or 

(3)  Performs  below  grade  level 

(c)  "Economic  disadvantage,"  for  the 
purposes  of  this  definition  of 
"disadvantaged,"  means; 

(1)  Family  income  is  at  or  below  national 
poverty  level; 

(2)  Participant  or  parent(s)  or  guardian  of 
the  participant  is  unemployed; 


(3)  Participant  or  parent  of  participant  is 
recipient  of  public  assistance;  or 

(4)  Participant  is  instilutionalited  or  under 
State  guardianship 

(Interprets  Sec.  195(16).  20  U.SC.  2461  ) 
"Eligible  recipient"  means: 

(a)  A  IocjjI  educational  agency  or 

(b)  A  postsecondary  educational 
institution 

(Sec  195(13):  20  U.SC  24P1  ) 

"FinancMJ  alnlity,"  as  used  in  section 
106(a)(5||B)(i|  of  the  Act  means  the  pn)r>erty 
wealth  per  capita  of  local  school  distncls  and 
of  other  public  agencies  having  a  tax  base  or 
the  total  tax  effort  of  the  area  served  by  these 
schools  and  agencies  as  that  effort  is  a 
percentage  of  the  income  per  cai'ila  of  those 
within  the  taxing  Ixjdy 
(Implements  Sec.  106(H)(5iiDtM   _'0  U.S.C 
2306;  H   Rept.  .No  94-U)85,  p  M  j 
"Handicapped"  means: 

(a)  A  person  who  is: 

(1)  Mentally  retarded: 

(2)  Hard  of  hearing: 

(3)  Deaf: 

(4)  Speech  impaired: 

15)  Visually  handicapped; 

(6)  Seriously  emotionally  disturbed; 

(7)  Orthopedically  impaired;  or 

(8)  Other  health  impaired  person,  or 
persons  with  specific  learning  disabilities; 
and 

(b)  Who,  by  reason  of  the  above: 

(1)  Requires  special  education  and  related 
services,  and 

(2)  Cannot  succeed  in  the  regular 
vocational  education  program  without  special 
educational  assistance;  or 

(3)  Requires  a  modified  vocational 
education  program. 

(Sec.  195(7):  Sec.  602(1)  of  the  Education  of 
Handicapped  Act:  20  U.S.C.  2461;  20  US.C 
4001.) 

"High  school  program"  means  vocational 
education  for  persons  in  grades  9  through  12. 
(Implements  Sec,  101;  20  U.S.C.  2461.) 

"Industrial  arts  education  programs" 
means  those  education  programs; 

(a)  Which  pertain  to  the  body  of  related 
subject  matter,  or  related  courses,  organized 
for  the  development  of  understanding  about 
all  aspects  of  industry  and  technology, 
including  learning  experiences  involving 
activities  such  as  experimenting,  designing, 
constructing,  evaluating,  and  using  tools, 
machines,  materials,  and  processes;  and 

|b)  Which  assist  individuals  in  making 
informed  and  meaningful  occupational 
choices  or  which  prepare  them  for  entry  into 
advanced  trade  and  industrial  or  technical 
education  programs. 
(Sec  195(15):  20  U.S.C.  2461.) 

"Institution  of  higher  education"  means 
institution  of  higher  education  as  defined  in 
section  1201(a)  of  the  Higher  Education  Act 
(Sec.  1201(a)  of  the  Higher  Education  Act,  20 
U.S.C.  n41(al.) 

"Ijmited  English-speaking  Hliilily'   whi  u 
used  m  reference  to  an  individual  means 

(a)  Individuals  who  were  nut  bom  in  the 
United  States  or  whose  native  tongue  is  a 
language  other  than  English,  and 
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(b)  Individuals  who  came  from 
environments  where  a  language  other  than 
English  is  dominant  and  by  reasons  thereof, 
have  difficulties  speaking  and  understanding 
instruction  in  the  English  language. 
(20  U.S.C.  880b-l.) 

"Low-income  family  or  individual"  means 
families  or  individuals  who  are  determined  to 
be  low-income  according  to  the  latest 
available  data  from  the  Department  of 
Commerce. 
(Sec.  195(17):  20  U.S.C  2461.) 

"National  Advisory  Council"  (NACVE) 
means  the  previously  existing  National 
Advisory  Council  on  Vocational  Education 
which  is  continued  by  section  162  of  the  Act. 
(Sec.  195(14);  20  U.S.C.  2461.) 

"Postsecondary  educational  institution" 
means  a  nonprofit  institution  legally 
authorized  to  provide  postsecondary 
education  within  a  State  for  persons  sixteen 
years  of  age  or  older,  who  have  graduated 
from  or  left  elementary  or  secondary  school. 
(Sec.  195(12);  20  U.S.C.  2461.) 

"Postsecondary  program"  means  (for 
reporting  purposes)  vocational  education  for 
persons  who  have  completed  or  left  high 
school  and  who  are  enrolled  in  organized 
programs  of  study  for  which  credit  is  given 
toward  an  associate  or  other  degree,  but 
which  programs  are  not  designed  as 
baccalaureate  or  higher  degree  programs. 
(Sec.  110(c);  20  U.S.C.  2310.) 

"Private  vocational  training  institution" 
means  a  business  or  trade  school,  or 
technical  institution  or  other  technical  or 
vocational  school,  in  any  State,  which  (h) 
admits  as  regular  students  only  persons  who 
have  completed  or  left  elementary  or 
secondary  school  and  who  have  the  ability  to 
benefit  from  the  training  offered  by  such 
institution;  (b)  is  legally  authorized  to 
provide,  and  provides  within  that  State,  a 
program  of  postsecondary  vocational  or 
technical  education  designed  to  fit 
individuals  for  useful  employment  in 
rfecognized  occupations;  (c)  has  been  in 
existence  for  two  years  or  has  been  speci.illy 
accredited  by  the  Commissioner  as  an 
institution  meeting  the  other  requirements  of 
this  subsection;  and  (d)  is  accredited  (1|  by  a 
nationally  recognized  accrediting  agency  or 
association  listed  by  the  Commissioner 
pursuant  to  this  clause,  or  (2)  if  the 
Commissioner  determines  that  there  is  no 
nationally  recognized  accrediting  agency  or 
association  qualified  to  accredit  schools  of  a 
particular  category,  by  a  State  agency  listed 
by  the  Commissioner  pursuant  to  this  clause, 
or  (3)  if  the  Commissioner  determines  that 
there  is  no  nationally  recognized  or  State 
agency  or  association  qualified  to  accredit 
schools  of  a  particular  category,  by  an 
advisory  committee  appointed  by  him  and 
composed  of  persons  specially  qualified  to 
evaluate  training  provided  by  schools  of  that 
category,  which  committee  shall  prescribe  the 
standards  of  content,  scope,  and  quality 
which  must  be  met  by  those  schools  and  shall 
also  determine  whether  particular  schools 
meet  those  standards.  For  the  purpose  of  this 
paragraph,  the  Commissioner  shall  publish  a 
list  of  nationally  recognized  accrediting 
agencies  or  associations  and  State  agencies 


which  he  determines  to  be  reliable  authority 

as  to  the  quality  of  education  or  training 

afforded." 

(Pub.  L.  95-40;  20  U.S.C.  2461(21).) 

"School  facilities"  means; 

(a)  Classrooms  and  related  facilities 
(including  initial  equipment)  and  interests  in 
lands  on  which  such  facilities  are 
constructed. 

(b)  "School  facilities"  does  not  include  any 
facility  intended  primarily  for  events  for 
which  admission  is  to  be  charged  to  the 
gentTtil  public, 

(Sec.  195(3);  20  U.S.C.  2461  ) 

"Secondary  program"  means  vocational 
education  for  persons  in  secondary  grades  as 
defined  by  State  law. 
(Implpments  Sec.  101;  20  U.S.C.  2301.) 

"State  board"  means  the  State  board 
designated  or  created  by  State  law  as  the 
sole  State  agency  responsible  for: 

(a)  The  administration  of  vocational 
education;  or 

(b)  Supervision  of  the  admini.stration  of  the 
vocational  education  in  the  Sl.ite 

(Sec.  195(9]:  20  use.  2461.) 

"Vocational  education"  means  organized 
educational  programs  which  are  directly 
rFil.ited  to  the  preparation  of  individuals  for 
paid  or  unpaid  employment,  or  for  additional 
preparation  for  a  career  requiring  other  than 
a  baccalaureate  or  advanced  degree;  for 
purposes  of  this  paragraph,  the  term 
organized  education  program"  means  only: 

(a)  Instruction  related  to  the  occupation  or 
occupations  for  which  the  students  are  in 
training  or  instruction  necessary  for  students 
to  benefit  from  such  training:  and 

(b)  The  acquisition,  maintenance,  and 
repair  of  instructional  supplies,  teaching  aids 
and  equipment. 

The  term  "vocational  education"  does  not 
mean  the  construction,  acquisition,  or  initial 
equipment  of  buildings,  or  the  acquisition  or 
rental  of  land. 
(Sec.  195(1);  20  U,S,C.  2461.) 

"Vocational  instruction"  means  instruction 
which  is  designed  to  prepare  individuals 
upon  its  completion  for  employment  in  a 
specific  occupation  or  cluster  of  closely 
related  occupations  m  an  occupational  field, 
and  which  is  especially  and  particularly 
suited  to  the  needs  of  those  engaged  in  or 
preparing  to  engage  in  such  occupation  or 
occupations.  Such  instruction  may  include; 

(a)  Classroom  instruction: 

(bl  Classroom  related  field,  shop,  and 
laboratory  work; 

(c)  Programs  providing  occupational  work 
experiences  including  cooperative  education 
and  related  instructional  aspects  of 
appren'iceship  programs; 

(d)  Remedial  programs  which  are  designed 
to  enable  individuals  to  profit  from 
instruction  related  to  the  occupation  or 
occupations  for  which  they  are  being  trained 
by  correcting  what  ever  educational 
deficiencies  or  handicaps  prevent  them  from 
benefiting  from  such  instruction;  and 

(e)  Activities  of  vocational  student 
organizations  which  are  an  integral  part  of 
the  vocational  instruction,  subject  to  the 
provisions  in  §  104  513, 


(Implements  Sec.  120(b)(1)(A);  195(1);  20 
U.S.C  2330,  2461.) 

PART  526— BILINGUAL  VOCATIONAL 
INSTRUCTOR  TRAINING 

8,  Part  528  is  amended  by  adding  the 
following  provision: 

§  526.618    What  regulations  govern  this 
program? 

The  following  regulations  apply  to 
grants  and  fellowships  awarded  under 
this  Part: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
{Administration  of  Grants).  34  CFR  Part 
75  (Direct  Grant  Programs),  34  CFR  Part 
77  (Definitions),  and  34  CFR  Part  78 
(Education  Appeal  Board). 

(b)  In  addition  to  terms  defined  in  34 
CFR  Part  77,  the  definitions  found  in  the 
Appendix  to  Part  525  apply  to  programs 
imder  this  Part. 

(20  U.S.C.  2414-2421) 

PART  527— BILINGUAL  VOCATIONAL 
INSTRUCTIONAL  MATERIALS, 
METHODS,  AND  TECHNIQUES 
PROGRAM 

9.  Part  527  is  amended  by  adding  the 
following  new  §  527.628 

§  527.628    What  regulations  govern  this 
program? 

The  following  regulations  apply  to 
grants  and  fellowships  awarded  under 
this  Part: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants),  34  CFR  Part 
75  (Direct  Grant  Programs),  34  CFR  Part 
77  (Definitions),  and  34  CFR  Part  78 
(Education  Appeal  Board). 

(b)  In  addition  to  terms  defined  in  34 
CFR  Part  77,  the  definitions  found  in  the 
Appendix  to  Part  525  apply  to  programs 
under  this  Part: 

(20  U.S.C,  2414-2421) 
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ACTION:  Response  to  petitions  for 
reconsideration. 

summary:  On  September  3.  1981.  EPA 
took  final  action  on  revisions  to  the 
Illinois  State  Implementation  Plan  which 
concern  the  control  of  particulate  matter 
from  Illinois  iron  and  steel  sources  (46 
FR  44172).  Subsequent  to  the  final 
action,  the  Illinois  iron  and  steel 
industry  and  an  Illinois  based 
environmental  group  filed  petitions  for 
reconsideration  which  challenge  the 
September  3,  1981  action.  This  notice 
announces  EPA's  response  to  the 
petitions  for  reconsideration.  Except  as 
to  issues  relating  to  general  compliance 
dates  and  the  Illincis  regulations  for 
coke  oven  battery  pushing  controls,  the 
Petitions  are  denied. 
DATE:  Effective  November  24.  1982. 
FOR  FURTHER  INFORMATION  CONTACT; 
Pierre  Talbert.  Office  of  Regional 
Counsel,  United  States  Environmenlal 
Protection  Agency.  230  S.  Dearborn 
Street,  Chicago,  Illinois  60G04.  (312)  8n&- 
6838. 

SUPPLEMENTARY  INFORMATION:  On 
September  3. 1981  EPA  announced  final 
action  on  revisions  to  the  Illinois  State 
Implementation  Plan  (SIP)  These 
revisions  (codified  as  Illinois  Rule 
203(d)(5))  concern  the  regulation  of 
particulate  matter  from  iron  and  steel 
sources  within  Illinois  |46  FR  44172).  The 
revisions,  together  v.ith  previously 
submitted  revisions  to  the  Illinois  SIP 
(See  46  FR  31072,  February  22,  1980) 
were  submitted  by  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  to  fulfill  the  requircments'of  Part 
D  of  the  Clean  Air  Act,  42  U.S.C.  7401  e.' 
seq.  In  the  September  3.  1981  action 
EPA  conditionally  approved  Illinois  Rule 
203(d)(5),  approving  specific  provisions 
of  the  rule,  while  conditionally 
approving  and  disapproving  others. 

On  October  2, 1981,  the  Illinois  iron 
and  steel  industry  (Industry)  filed  a 
petition  for  reconsideration  and 
clarification  of  the  final  action  on  Rule 
203(d)(5)." 

On  October  29,  1981.  Citizens  for  A 
Better  Environment  (CBE),  an  Illinois- 
based  environmental  group,  filed  a 
petition  for  reconsideration  and  further 
requested  a  stay  of  the  conditional 
approval  of  Illinois'  control  strategy  for 


'  Granite  Cily  Steel  Division  of  Niilionul  Steel 
Corporation.  Inierlake.  Inc.  Rfpubhc  Steel 
Corporation,  and  United  Stittrs  Steel  Corporation. 

-On  August  28.  1981.  Industry  petitioned  to  strike 
malerial  from  the  record  or.  in  the  alternative, 
reopen  the  public  comment  penod  The  petition 
failed  to  raise  issues  substantially  differeni  from 
those  raised  in  response  to  EPA  s  Notice  of 
Proposed  Rulemaking,  and  EPA  took  no  ac  tion  on 
this  petition  prior  to  the  September  3,  1981 
announcement  of  final  action  For  this  reason 
Industry's  petition  to  strike  is  denied 


the  control  of  particulate  matter.  As 
discussed  below.  CBE's  petition  for 
reconsideration  and  request  for  a  stay  is 
denied.  In  addition.  EPA  today 
com.ments  only  on  those  issues  not 
addressed  in  the  September  3.  1981  final 
act, on 

Toda.v's  notice  also  announces  EPA's 
intent  to  take  further  actions  on  specific 
provisions  of  Illinois  Rule  20?(dJ(5).  e.g.: 
Rules  203(d)(5)fB)(iii)  (coke  plant 
push:ng)  203(d)(5)(B)(i.\)  (coke  plant 
work  rules):  203(d1(5)(L)  (compliance 
datej.):  and  203(d)(5)(M]  (Severability 
clause).  In  a  separate  notice  published 
today  EPA  announces  proposed 
rulemaking  approving  Rules 
203(di|5)(B)iiii).  203(d)(5)(B)ii\). 
203;d)(5)(L).  and  203(d](5)(M). 

Response  to  Comments 

As  stated  above,  EPA  has  carefully 
reviewed  all  issues  presented  by  the 
ccmm.enteis'  petitions.  Several  issues 
considered  were  similar  to  issues  raised 
in  response  to  EPA's  notice  of  proposed 
rulemaking  on  Rule  203(d)(5)  (45  FR 
50825,  July  31,  1980)  and  discussed  in  the 
September  3,  1981  final  rulemaking. 
Except  where  EPA  has  changed  its 
position  on  specific  matters  and 
discussed  such  m  today's  notice,  it  will 
not  make  further  comment  on  issues 
previously  addressed. 

1  Comment:  EPA  unlawfully  omitted 
Office  of  Management  and  Budget 
(OMB)  ccraments  from  the  public  docket 
and  fa. led  to  comply  with  requirements 
of  Executive  Order  12291  (46  FR  13193, 
February  19, 1981)  in  that  the  action  was 
"major"  within  the  meaning  of  EO  12291 
and  a  Regulatory  Impact  Analysis  was 
not  done. 

Response:  EPA  did  not  have  to 
prepare  a  Regulatory  Impact  Analysis 
because  the  rule  was  not  major.  EPA 
only  approved,  conditionally  approved, 
or  left  in  effect  rules  promulgated  by  the 
State.  EPA  imposed  no  new 
requirements  on  the  regulated  within 
Illinois.  In  addition.  OMB  did  not  object 
to  EP.A's  finding  on  this  matter  nor  did 
OMB  prepare  any  material  for  this 
rulemaking. 

2.  Comment.  EPA's  disapproval  of 
Rule  203(d)(5][L)  (compliance  dates) 
imposes  more  stringent  limitations  on 
Illinois  iron  and  steel  sources  than  those 
imposed  by  the  Illinois  Pollution  Control 
Board  and  results  in  an  unlawful 
promulgation  of  a  state  implementation 
plan. 

Rp!^ponse:  Further  action  on  Rule 
203(d)(5)(L)  is  announced  today  in  a 
separate  notice.  EPA  believes  its  action 
proposing  approval  of  203(d)(5)(L) 
renders  this  comment  moot. 

3.  Comment:  Citing  CBE  v.  Costle.  649 
F.2d  522  (7th  Cir.  1981),  Industry  stated 


the  ni.nms  Environmental  Protection 
A^ir.r.y's  inte.'-pretatjon  of  existing  Rule 
203(d)  as  applying  to  exisMn;.:;  basic 
oxygen  furnaces,  electric  arc  furnaces 
and  argon-oxygen  decarbonization 
vessels  for  purposes  of  Rules 
203(d)(5)(E).  203(d)(5)(G).  and 
203(d)(5)(H)  is  not  binding  on  Illinois 
sources  and  is  contrary  to  the  plain 
language  of  the  Rules  which  state  that 
existing  Rule  203(b]  applies  to  existing 
sources. 

Response:  EPA  agrees  that  the 
Seventh  Circuit  opinion  precludes  EPA 
from  relying  on  lEP.^  to  promulgate 
substantive  regulations.  But.  in  any 
permitting  decision  the  permitting 
agency  must  interpret  the  applicable 
regulations  and  determine  what  is  an 
existing  source.  The  same  is  true  in 
deciding  whether  to  enforce  a  regulation 
or  permit.  Since  lEPA  is  empowered  to 
issue  and  enforce  permits.  EPA  believes 
that  it  is  appropriate  to  rely  on  lEPA 
interpretations  concerning  how  it  will 
apply  the  rules  to  individual  sources. 
Nothing  in  the  CBE  opinion  prevents  this 
approach,  since  the  case  pertained  only 
to  the  issuance  of  substantive  rules  by 
lEPA.'In  any  event,  should  an  lEP.-^ 
interpretation  be  overruled  by  the 
Pollution  Control  Board  or  Illinois  state 
courts.  EPA  will  take  appropriate  action 
at  the  time  to  remedy  any  deficiencies  in 
the  Illinois  SIP. 

4.  Comment:  By  disapproving  Rule 
203{d)(5)(K)  (Measurement  Methods). 
EPA  imposed  more  stringent  emission 
limitations  on  iron  and  steel  sources 
than  had  been  contemplated  by  the 
Illinois  Pollution  Control  Board.  The 
measurement  methods  which  will  be 
applied  by  EPA  in  making  compliance 
determinations  under  the  Illinois  SIP 
cannot  be  determined  because  EPA 
disapproved  Rule  203(d)(5)(K),  stated 
that  it  will  utilize  the  same  test  method 
as  adopted  by  the  disapproved 
regulation,  and  further  stated  that  the 
disapproval  of  Rule  203(d)(5)(K)  means 
that  the  opacity  regulation  Rule  202(b) 
cannot  be  enforced  for  noncontinuous 
plumes. 

Response:  EPA  disapproved  Rule 
203(d)(5)(K)  because,  as  written,  there  is 
no  measurement  method  for  non- 
continuous  plumes  (46  FR  44184,  col.  2). 
Illinois'  general  opacity  regulation.  Rule 
202(b).  was  approved  by  the 
Administrator  on  May  31,  19"2 
Subsequently,  and  in  response  to  the 
Court's  ruling  in  Portland  Cement 
Association  v.  Ruckclsha::!-  4BR  F  2d 


'The  other  case  cited  by  petitioner.  Illinois 
Environmenlal  Protection  .\gency  v.  Illinois 
Pollution  Control  Board  and  U.S.  Steel  Corporation. 

ni.  2d .  (Ill.S.Cl  No.  54131,  September  3a 

1981)  has  no  direct  t>eanng  on  this  case. 
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375  (1973).  EPA  promulgated  Reference 
Method  9  (40  CFR  Part  60,  App.  A). 
Method  9  is  the  EPA  reference  method 
designed  to  determine  compliance  with 
opacity  regulations  at  sources 
characterized  by  continuous  plumes. 
Since  the  Illinois  rule  included 
provisions  for  aggregating  individual 
readings,  there  exisited  in  Illinois  two 
methods  for  determining  compliance 
with  Rule  202(b).  namely,  instantaneous 
readings  for  non-continuous  plumes  and 
Method  9  for  continuous  plumes. 

Rule  203(d){5)(K).  as  recently 
promulgated  by  the  Illinois  Pollution 
Control  Board,  requires  that  compliance 
with  Rule  202(b)  at  all  sources  be 
determined  by  the  procedures  of 
Reference  Method  9,  in  spite  of  the  fact 
that  Method  9  is  inappropriate  for  non- 
continuous  plumes.  The  Board  has,  in 
effect,  left  sources  characterized  by 
intermittent  plumes  unr-igulated  and 
rela.xed  Illinois'  general  opacity 
regulation. 

Rule  202(b).  like  many  SIP  opacity 
regulations,  contains  an  exemption  from 
compliance.  The  exemption  is  stated  as 
a  period  of  time,  that  is,  emissions  from 
any  source  may  have  an  opacity  greater 
than  30  percent,  but  not  greater  than  60 
percent  for  a  period  or  periods 
aggregating  eight  minutes  in  any  60 
minute  period  (and  other  provisions  not 
relevant  here).  Method  9,  however, 
requires  that  compliance  be  determined 
by  averaging  data  obtained  from  24 
consecutive  15  second  observations. 
There  is  no  means,  using  Method  9,  to 
account  for  plumes  less  than  6  minutes 
!n  duration  (non-continuous).  There  is 
also  no  means,  using  the  averaging 
techniques  of  Method  9,  to  account  for 
exemption  periods  of  other  than  6 
minutes  or  for  aggregation  of  any 
duration.  Disapproval  of  Rule 
203(d)(5)(K)  means  that  compliance  with 
Rule  202(b)  will  be  determined  by 
instantaneous  readings  for  non- 
continuous  plumes  and  Method  9  for 
continuous  plumes  in  accordance  with 
the  pre-existing  practice. 

5.  Comment:  CBE  commented  that  (1) 
the  record  does  not  support  EPA's 
conclusion  that  the  Illinois 
Environmental  Protection  Agency's 
commitments  to  conduct  additional 
studies  and  analyses  will  be  adequate 
for  the  development  of  a  complete 
particulate  matter  control  strategy;  (2) 
EPA's  reliance  on  the  Illinois 
Environmental  Protection  Agency's 
commitments  to  conduct  studies  and 
develop  regulations,  with  which  lEPA  is 
in  default,  renders  the  conditional 
approval  arbitrary  and  capricious;  and 
(3)  EPA  has  not  sufficiently  clarified  the 
Illinois  Environmental  Protection 


Agency's  commitments  to  enable 
anyone  to  determine  whether  the 
Agency's  responsibilities  under  the 
conditional  approval  have  been  met. 

Response:  The  Illinois  Part  D  Plan  for 
control  of  particulate  matter  was 
approved  provided  that  the  following 
conditions  were  satisfied:  (1)  The  state 
must  utilize  emissions  fdctors  for 
determining  potential  emissions  from 
stf.'rage  piles  am.d  promulgate 
administrative  rules  specifying  how  the 
emission  factors  will  be  used  and  [2]  the 
state  m.ust  conduct  an  analysis  of  the 
potentidl  air  quality  impact  from  storage 
piles  with  uncontrolled  emissions  of  less 
than  50  tons/year,  subm.it  the  results  of 
the  analysis  to  EPA,  and  submit  any 
necessary  regulations  to  the  Illinois 
Pollutions  Control  Board.  The  first 
condition  was  to  be  satisfied  by  July  1. 
1980;  the  second  by  December  30,  1930. 
See  40  CFR  52.725.  In  support  of  its  Part 
D  plan,  Illinois  further  committ^'d  to 
conduct  addition.il  studies  on  r.on- 
tradi'ional  sources  of  particulate  matter 
and  ascertain  whether  additional 
regulation  was  necessary  and  feasible. 

After  notice  and  public  comment,  EPA 
formally  withdrew  the  requirement  that 
the  state  utilize  emissions  factors  for 
Storage  piles  and  adopt  rules  specifying 
the  manner  in  which  the  emission 
factors  would  be  used.  46  FR  59971 
(December  8, 1981)  By  a  letter  dated 
October  1. 1981.  Illinois  verified  that  it 
had  satisfactorily  completed  the 
analysis  of  the  potential  air  quality 
impact  from  storage  piles  with 
un'-.ontrolled  emissions  of  less  than  50 
tons  'year  and  determined  that  no 
further  regulatory  action  was  necessary. 
The  conclusions  of  the  Illinois 
Environmental  Protection  Agency  were 
approved  by  EPA  on  March  5, 1982  (47 
FR  9480). 

EP.'^'s  approval  of  the  Illinois 
particulate  control  strategy,  which 
included  a  commitment  by  the  Illinois 
Environmental  Protection  Agency  to  do 
certain  studies,  was  not  arbitrary  and 
capricious.  Illinois  completed  some  of 
the  studies  and  found  that  the  studies 
did  not  produce  the  anticipated  results. 
Other  studies  were  dete.^mined  to  be  a 
duplication  of  studies  being  done 
elsewhere  in  the  United  States,  the 
results  of  which  Illinois  could  use  if  it 
were  shown  by  the  studies  that  new 
methods  of  control  would  reduce 
particulate  levels.  EPA's  approval  of 
Illinois  particulate  control  strategy  was 
based,  in  part,  on  Illinois'  obligation  to 
do  additional  studies  in  an  effort  to 
arrive  at  new  control  programs  and/or 
regulations  which  would  reduce 
particulate  levels  in  nonattainment 
areas.  Illinois'  obligation  is  outlined  in 


its  Pollution  Control  Program  Plan  which 
is  submitted  to  EPA  annually  for 
approval.  EPA  monitors  plan  progress 
on  a  quarterly  basis.  These  plans  are 
public  documents  which  CBE  has 
reviewed  in  the  past.  The  1982  Pollution 
Control  Program  Plan  of  the  Illinois 
Environmental  Protection  Agency 
disclosed  that  in  1981  Illinois  achieved  a 
reduction  in  the  particulate  level  of 
13.400  tons  and  that  it  anticipated  a 
reduction  of  18,000  tons  in  1982.  In 
addition,  the  Agency's  1983  draft 
Pollution  Control  Program  Plan,  recently 
submitted  to  EPA  for  review,  includes 
plans  for  completion  and  evaluation  of 
selected  fugitive  dust  studies,  evaluation 
of  impact  of  an  inhalable  particulate 
standard  on  current  control  programs 
and  reevaluation  of  iron  and  steel  mill 
regulations. 

6.  Comment:  EPA's  final  action  does  - 
not  contain  a  determination  regarding 
the  adequacy  of  the  pre-existing  rule 
governing  emission  from  coke  plant 
charging  operations. 

Response:  EPA  has  determined  that 
Illinois  Rule  203(d)(6),  approved  by  the 
Administrator  on  May  31, 1972,  is 
reasonably  available  control  strategy 
(RACT)  for  Illinois  by-product  coke 
plant  charging  operations.  The 
regulation  requires  that  no  person  shall 
allow  the  emission  of  visible  particulate 
matter  from  any  port  except  for  a  period 
or  periods  aggregating  15  seconds  during 
a  coke  oven  charging  operation  and 
opacity  shall  never  exceed  30  percent 
during  coke  oven  charging  operations. 
To  meet  the  requirements  of  this 
regulation,  Illinois  by-product  coke  plant 
operators  have  to  utilize  state-of-the-art 
operation  and  m.aintenance  techniques, 
the  same  techniques  that  are  necessary 
to  meet  a  125  seconds  per  5  charges  with 
a  one  charge  in  20  exceptions  (One  of 
EPA's  previously  suggested  RACT 
emission  hmitations). 

7.  Comment:  In  view  of  recent  Court 
decisions,  one  commenter  asked  for 
clarification  of  EPA's  action.  EPA  stated 
that  in  view  of  its  disapproval  of  Rule 
203(d)(5)(D)  (Blast  Furnace  Cast 
Houses),  previously  approved  Rules 
203(a)  and  202(b)  remain  in  effect  for  the 
control  of  particulate  emissions  from 
blast  furnaces  casthouses.  EPA  also 
concluded  that  Rules  203(a)  and  202(b) 
are  RACT  for  blast  furnace  casting 
operations.  However,  the  Illinois 
Supreme  Court  recently  held  that  Rule 
203(f)  [fugitive  particulate  matter 
regulations)  rather  than  Rule  203(a) 
applies  to  blast  furnace  casting 
operations  at  United  States  Steel 
Corporation's  South  Works  facility. 
Environmental  Protection  Agency  v. 
Pollution  Control  Board  et  al..  No.  54131 
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(filed  September  Tenn,  1981).  In 
addition,  Rule  202(b)  was  recently 
declared  void  and  unenforceable  by  an 
Illinois  Appellant  Court  in  an 
enforcement  action  involving  a  coal- 
fired  process  boiler.  Celotex 
Corporation  v.  Illinois  Pollution  Control 
Board.  No.  81.10  (111.  App.,  Third  Dist., 
September  29, 1981).  EPA  should:  (1) 
Clarify  the  status  of  the  Illinois  rules 
governing  casthouse  emissions, 
(2)  determine  whether  Rule  202(f) 
constitutes  RACT  for  blast  furnace 
casting  emissions;  and  (3)  consider 
whether  Rule  202(b)  standing  alone  is 
RACT  for  blast  furnace  casting 
emissions. 

Response:  (1)  Based  upon  its  review  of 
the  Illinois  state  court  opinions  cited  by 
CBE  and  other  relevant  decisions,  EPA 
concludes  that  Rules  203(a)  and  202(b). 
for  federal  enforcement  purposes,  apply 
to  blast  furnace  casting  emissions. 
Illinois  V.  Commonwealth  Edison  Co . 
490  F.  Supp.  1145  (N.D.  Ill   1980). 

EPA  recognizes  that  there  is  a  split  in 
Federal  judicial  opinions  in  Illinois  on 
the  question  whether  SIP  regulations. 
invalidated  by  state  courts,  are  federally 
enforceable.  Illinois  v.  Commonwealth 
Edison,  supra;  State  of  liimois  \. 
Celotex  Corporation.  Nos.  80-1225,  81- 
1021  (CD.  111.  June  19. 1981).  EPA 
believes,  in  the  absence  of  a  final 
adjudication  of  the  issue  by  the  Seventh 
Circuit  Court  of  Appeals,  that  the 
decision  in  Illinois  v.  Commonweulth 
Edison,  supra,  is  correct.  EPA  agrees 
with  CBE  when  it  asserts  that,  as  a 
matter  oi  state  law.  Rule  203(a)  does  not 
apply  to  blast  furnace  casting  emissions 
at  United  States  Steel  Corporation's 
South  Works  facility.  However,  the 
.Agency  believes  that  Illino,s  Rule  203(a) 
iS  applicable,  as  a  feJer.illy  enforceable 
regulation,  at  Illinois  blast  furnace 
casthouses.  The  enforceability  of  Rule 
202(b)  to  blast  furnaces  has  not  yet  been 
finally  determined  as  a  matter  of  state 
law.  The  Illinois  Supreme  Court  has  not  ■ 
resolved  the  mconsistent  Illinois 
Appellate  Court  decisions  on  the 
validity  of  202(b).  Therefore,  until  such 
time  as  the  decision  in  Illinois  v. 
Commonwealth  Edison  Supra,  is 
rt-versed  and  in  any  case  until  the 
Illinois  Supreme  Court  has  ruled 
definitely  on  Rule  202(b),  the  Agency 
believes  that  Rule  202(b)  also  remams 
federally  enforceable.  See,  Celotex  v. 
Pollution  Control  Board.  No.  81-10  (111. 
App,  3d  Dist.,  September  29, 1981): 
United  States  Steel  Corporation  v. 
Pollution  Control  Board.  64  111.  App.  3d 
34,  380  N.E.  2d  909,  (1st  Dist.  1978),  State 
of  Illinois  v.  Celotex  Corporation.  Nos. 
80-1225,  81-1021  (CD.  111.  November  23. 
1981), 


(2)  As  an  additional  matter,  EPA  has 
reviewed  Rule  203(f)  and  determined 
that  it  is  not  RACT  for  blast  furnace 
casting  operations.  Therefore,  given 
EPA's  disapproval  of  Rule  203(d)(5)(D) 
L.id  the  inapplicability,  as  a  matter  of 
state  law.  of  Rule  203(a)  to  United  States 
Steel  Corporation's  South  Works  facility 
blast  furnace  casting  emission,  Illinois 
state  regulations  are  deficient  with 
regard  to  the  control  of  particulate 
matter  from  blast  furnace  casthouses 

(3)  Further,  because  as  a  matter  of 
Federal  Law,  both  Rules  203(a)  and 
202(b)  continue  to  apply  to  blast  furnace 
casthouse  operations,  the  question 
whether  Rule  202(b)  alone  is  RACT  for 
sut.h  sources  is  inappropriate. 

e.  Comment:  EPA  failed,  in  the 
September  3,  1981  fmal  action,  to 
repf-ond  to  an  argument  raised  during 
the  public  comment  period.  The 
argument  was  that,  while  the  approved 
method  for  measuring  coke  plant 
pushing  and  combustion  stacks  requires 
"front-half'  analysis,  a  high  percentage 
of  pollutants  are  measured  only  in  the 
"back-half  of  the  sampling  train. 
Therefore  the  existing  method  should  be 
d:sapproved. 

Response.  The  commenter  only 
p:i  sents  information  which  is  relative  to 
consideration  of  "back-half  analysis  for 
coke  plant  pushing  operations.  The 
commenter  fails  to  present  information 
to  substantiate  the  existence  of 
significant  condensible  particulates  in 
coke  oven  stack  emissions  In  any  event. 
EPA  believes  that  the  commenter's 
concerns  are  necessarily  addressed 
because  the  type  of  control  equipment 
and  operation  and  maintenance 
practu;es  necessary  to  achieve 
compliance  with  applicable  TSP 
emission  limitations  reduce  emissions 
sampled  in  both  the  front  and  back  half 
of  a  sampling  train.  The  primary  method 
for  control  of  particulate  matter  from 
coke  batterus.  e.g.,  the  prevention  of 
leaks  in  coke  oven  walls,  also  is  the 
method  most  successful  ii!  preventing 
gaseous  emissions  (the  concern  of  the 
commenter)  The  effectiveness  of  the 
control  methods  can  be  accurately 
measured  by  either  front-half  rir  back- 
half  analysis  Front-half  analysis  is.  by 
itself  adequate  to  determine  control 
efficiency 

9.  Comment:  EPA  failed,  in  the 
September  3.  1981  final  action  to 
respond  to  the  argum.ent  that  deletmg  an 
opacity  rule  for  visible  emissions  trom 
coke  battery  combustion  stacks  is  a 
violation  of  EPA's  "relaxation"  policy 

Response:  EPA's  "relaxation  policy". 
articulated  at  44  FR  20372.  20373  (April 
4.  1979),  concerns  a  situation  in  which  a 
source  must  be  prevented  from 


operating  without  controls  (or  with  less 
stringent  controls)  while  it  is  moving 
toward  compliance  with  a  new  emissmn 
control  requirement.  The  "relaxation 
policy",  as  such  does  not  apply  to  the 
applicable  Illinois  regulation  governing 
coke  batlerv  com.bustion  stacks. 

Since  the  Illinois  Pollution  Contrul 
Board  adopted  a  specific  rule  foi  mass 
emissions  from  a  combustion  stack,  it 
determined  that  it  was  unnecessary  to 
retain  an  opacity  standard  (as  a  means 
to  quickly  ascertain  compliance  with  the 
applicable  mass  regulations)  for  coke 
battery  combustion  stacks.  Though  EPA 
believes  that  opacity  limitations  are 
desirable,  the  absence  of  such  a 
limitation  does  not  mean  that  RACT 
technology  has  not  been  applied.  EPA 
believes,  as  a  matter  of  sound 
enforcement,  that  opacity  limits 
correlated  with  a  source's  compliance 
with  the  applicable  mass  limit  should  be 
incorporated  in  source  operating 
permits. 

Conclusion 

EPA  has  reviewed  all  the  issues 
presented  by  the  commenters'  petitions 
and  beheves  the  action  taken  on 
September  3, 1981,  is  supported  by  the 
record  in  this  proceeding.  Therefore. 
EPA  denies  the  petition  of  CBE  and 
Industry  except  as  noted  above. 

Dated:  November  19, 1982. 
Anne  M.  Gorsuch. 

Administrator. 
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4GCFR  Part  162 

(OPP  30055A:  PH-FRL  2252-21 

Effective  Date  for  Designation  of 
Certain  Antimicrobial  Pesticide 
Ingredients  as  Inert  Rather  Ttian 
Active 

AGENCY:  Environmental  Protection 

.Agency  (EPA). 

ACTION:  Rule  related  notice. 


SUMMARY:  As  required  by  section 
25(a)(4)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act.  EPA 
submitted  a  final  regulation  regarding 
the  classification  of  certain  ingredients 
used  in  antimicrobial  pesticides  as  inert 
rather  than  as  active  ingredients  to  both 
Houses  of  Congress  for  review  prior  to 
the  regulation  taking  effect.  The 
"••pulation  was  published  in  the  Federal 
Register  of  June  30,  1982  (47  FR  283-"| 
The  minimum  60-day  period  for 
Congressional  review  ended  on  October 
18  1982.  Congress  did  not  act  either  to 
extend  the  review  period  or  to 
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disapprove  the  regulation.  Also,  the 
Agency  submitted  the  regulation  to  the 
Office  of  Management  and  Budget 
(0MB),  as  required  by  Executive  Order 
12291,  for  a  15-day  review  on  April  21. 
1982.  0MB  did  not  comment  on  the 
regulation  and  on  May  10,  1982,  cleared 
it  for  Federal  Register  publication. 

date:  The  regulation  becomes  effective 
on  December  1. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Reto  Engler.  Registration  Division  (TS- 
767C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  R.ti. 
246.  CM=2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (."OJ- 
557-3661).  I 

SUPPLEMENTARY  INFORMATION:  EPA 

promulgated  a  final  regulation,  which 
was  pubhshed  in  the  Federal  Register  of 
June  30,  1982  (47  PR  28377),  under 
section  3  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act.  as 
amended  (7  U.S.C,  136  et  seq  ).  This 
regulation  classified  certain  ingredients 
used  in  antimicrobial  pesticides  as  inert 
rather  than  as  active  ingredients. 
However,  as  required  by  section  25la)(4) 
of  FIFRA,  th:s  regulation  could  not  take 
effect  until  it  had  been  submitted  to  both 
Houses  of  Congress  for  review  and 
possible  disapproval.  This  review  penod 
was  to  last  for  a  minimum  of  60  days  of 
continuous  Congressional  session,  as 
defined  by  section  25(a1i4).  with  a 
possibility  of  extension  by  Congress  for 
an  additional  30  days.  Since  it  was  not 
possible  to  predict  an  exact  date  on 
which  the  Congressional  review  period 
would  end,  the  preamble  to  the  final 
regulation  stated  that  EPA  would 
publish  a  separate  Federal  Register 
notice  after  the  review  period  was  over 
announcing  the  effective  date  of  the 
regulation.  On  October  18.  1982,  60  da>8 
of  continuous  Congressional  session 
elapsed.  Since  neither  House  of 
Congress  took  any  action  in  that  period 
either  to  disapprove  the  regulation  or  to 
extend  the  review  period.  Congressional 
review  under  section  25(al(4)  of  FU'R-A 
ended  on  that  date. 

Accordingly,  the  final  regulation 
promulgated  as  40  CFR  162.31  on  June 
30,  1982,  will  take  effect  on  Decemoer  1. 
1982. 

List  of  Subjects  in  40  CFR  Part  162 

Intergovernmental  relations.  Labeling. 
Packaging  and  containers.  Pesticides 
and  pests.  Administrative  practice  and 
procedure. 


Dated:  November  12. 1982. 
Edwin  L  lohnsoo. 

Director.  Office  vf Pesticide  Pmgronis. 

[FR  Doc  M~33390  Filed  11-23-82;  a-45  Am\ 
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40  CFR  Part  180 

[PP  OE2341/n494;  PH-FRL  2247-3) 

Ethoprop;  Tolerances  and  Exemptions 
From  Tolerances  for  Pesticide 
Chemicals  In  or  On  Raw  Agricultural 
Commodities 

AGENCY:  Environmental  F>rotection 

Agency  (EP.-X). 
ACTION:  Final  rule. 


summary:  This  rule  establishes  a 
tolerance  for  residues  of  the  pesticide 
ethoprop  in  or  on  the  raw  agricultural 
commodity  mushrooms.  This  regulation 
to  establish  a  maximum  permissible 
level  for  residues  of  ethoprop  in  or  on 
the  commodity  was  requested,  pursuant 
to  a  petition,  by  the  Interregional 
Research  Project  No.  4  (IR-4). 
EFFECTIVE  DATE:  Effective  of  .November 
:A.  19fl2. 

ADDRESS:  Written  objections  may  be 
submitted  to  the  Hearing  Clerk  (A-llO). 
Environmental  Protection  Agency,  Rm. 
3-08.  401  M  St.,  SW.,  Washington.  DC. 
204  Wl. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donaid  Stulitis,  Emergency  Response 
Section,  Registration  Division  (TS- 
767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  Rm. 
716B.  CM=2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202  (703-557- 
1192). 

SUPPLEMENTARY  INFORMATION:  The  EPA 
issued  a  noti';e  of  proposed  rulemaking 
published  in  the  Federal  Register  of 
September  29.  1982  (47  FR  42762)  which 
arnounced  that  the  Interregional 
Research  Project  No.  4  (IR^l,  New 
Jersey  .Agricultural  Experiment  Station. 
P,0  Box  231.  Rutgers  University,  New 
Brunswick.  NJ  08903.  had  submitted 
pesticide  petition  number  OE2341  to 
EPA  on  behalf  of  the  IR-4  Technical 
Cnmmittee  and  the  Agricultural 
Fxperiment  Station  of  Pennsylvania. 

The  petition  requested  that  the 
Administrator,  pursuant  to  section 
4G8(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  propose  the 
establishment  of  a  tolerance  for  residues 
of  the  pesticide  ethoprop  (O-ethyl  S.S- 
dipinpyl  phosphorodithioate)  in  or  on 
the  fdw  agricultural  commodity 
mushrooms  at  0.02  part  per  million 
!ppm). 

There  were  no  comments  or  requests 
for  referral  lo  an  advisory  committee 


received  in  response  to  the  notice  of 
proposed  rulemaking. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  notice  of 
proposed  rulemaking  (47  FR  42762, 
September  29, 1962). 

The  nature  of  the  residues  is 
adequately  understood  and  an 
analytical  method,  gas  chromatography 
using  a  flame  photometric  detector,  is 
available  for  enforcement  purposes. 
There  are  currently  no  actions  pending 
against  the  continued  registration  of  this 
chemical. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerance  is 
sought.  It  is  concluded  that  the 
establishment  of  the  tolerance  will 
protect  the  public  health  and  is  therefore 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justifv  the  relief 
sought. 

The  Office  of  ManaH^\ment  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

(Sec.  40«(d)!21.  68  Stat  512  U'1  U.S.C. 
,346a(d)f2))) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedures,  Raw  agricultural 
commodities.  Pesticides  and  pests. 

Dated.  NovembtT  9,  1982, 
Edwin  L.  Johnson, 
Director.  Office  of  Pestsridp  Programs. 

PART  180— (AMENDED  1 

Therefore,  40  CFR  180.262  is  revised  to 
read  as  follows: 


§  180.262 
residues. 


Ethoprop;  tolerances  for 


Tolerances  are  established  for 
residues  of  the  nematocide  and 
insecticide  ethoprop  (O-ethyl  S.S- 
dipropyl  phosphorodithioate)  in  or  on 
the  following  raw  agricultural 
commodities: 
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Convnodttws 


Bananas 

Beans,  lima 

Beans,  lima,  forage... 

Beans,  snap 

Beans,  snap,  forage.. 
Cabbage.. 


Com.  fodder 

Com.  forage 

Com.  fresh  (inc  s»»eel  K  »  CWHR)  _ 

Com,  grain 

Cucumbers 

Mushrooms ^ 

Peanuts. > 


Peanuts,  ho^r 

Pineapples,  fodder 
Pineapples,  forage .. 

Potatoes 

Soybeans.. 


Soyt>eans  forage  . 

Soybeans,  fiay 

Sugarcane 

Sugar cww,  fodder,. 
Sugarcane,  torage- 
Sweel  potatoes     .. 


Parts  per 
miCon 


0.02(N). 

0  02(N) 
0.02(N) 

ooettA 

0  02(N) 
OOZ(N|. 
0  02|N^ 

o.(e(N) 

O.Q2(N). 
0.02(N>. 
002 
0Q2(N). 
0  02(N). 

O02frfl. 

OOZtN). 
0.02(N). 
002(N). 
OCOfH) 
OttttN). 
0  02(N). 
002(N). 
OJOSfftt. 
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40  CFR  Part  180 

fPP  2E2585/R493  PH-FRL  2247-4) 

Picloram;  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  residues  of  the  herbicide 
picloram  in  or  on  the  raw  agricultural 
commodities  flax  seed  and  flax  straw. 
This  regulation  to  establish  maximum 
permissible  levels  for  residues  of  the 
herbicide  in  or  on  the  conmiodilies  was 
submitted,  pursuant  to  a  petition,  by  the 
Interregional  Research  Project  No.  4  (IR- 
4). 

EFFECTIVE  DATE:  Effective  on  November 
24,  1982. 

ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
3708,  401  M  St.,  SW.,  Washington,  D.C. 
20460. 

FOR  FURTHER  tNFORMATION  CONTACT. 

Donald  Stubbs,  Emergency  Response 
Section,  Process  Coordination  Branch, 
Registration  Division  (TS-767C). 
Environmental  Protection  Agency,  Rm. 
716B,  CM#2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  (703- 
557-1192). 

SUPPLEMENTARY  INFORMATION:  The  EPA 

issued  a  notice  of  proposed  rulemaking 
published  in  the  Federal  Register  of 
September  22, 1982  (47  FR  41770)  which 
announced  that  the  Interregional 
Research  Project  No.  4  (IR-4).  New 
Jersey  Agricultural  Experiment  Station. 
P.O.  Box  231.  Rutgers  University,  New 
Brunswick.  NJ  08803.  had  submitted 


pesticide  petition  2E2585  to  EPA  on 
behalf  of  the  IR-4  Technical  Committee 
and  the  Agricultural  Experiment  Station 
of  South  Dakota. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Ehiig,  and 
Cosmetic  Act,  proposes  the 
establishment  of  tolerances  for  residues 
of  the  herbicide  picloram  (4-amino-3,5.6- 
trichloropicolinic  add)  resulting  from  its 
application  in  the  acid  form  or  in  the 
form  of  its  potassium,  triethyiamine,  or 
triisopropanolamine  salts  (expressed  as 
picloram)  in  or  on  the  raw  agricultural 
commodities  flax  seed  and  flax  straw  at 
0.5  part  per  million  (ppm). 

The  data  submitted  in  the  petition  and 
other  nelevanf  material  have  been 
evaluated  in  the  notice  of  proposed 
rulemaking  (47  FR  41770,  September  22, 
1982).  The  pesticide  is  considered  uspful 
for  the  purpose  for  which  the  tolerancrs 
are  sought. 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  gas  chromatography, 
is  available  for  enforcement  purposps. 
There  are  presently  no  actions  pendins 
against  the  continued  registration  of  this 
chemical. 

Based  on  the  above  informaUon 
considered  by  the  Agency  and  the  fact 
that  currently  established  tolerances  for 
meat,  milk,  poultry,  and  eggs  are 
adequate  to  cover  any  residues  resulting 
from  flax  straw  and  flax  seed  used  as 
animal  feed,  the  tolerances  established 
by  amending  40  CFR  180.292  would 
protect  the  public  health.  It  is  proposed, 
therefore,  that  the  tolerances  be 
established  as  set  forth  belc.w. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  file  written  objections  witti  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granttid  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

(Sf-c  40fi(d)(2),  68  Stat.  512  (21  U.S.C.  346a(d) 

(2))) 

List  of  SubjecU  in  40  CFR  Part  180 

Administrative  practice  and 
procedures,  Raw  agricultural 
commodities.  Pesticides  and  pests. 


Dated.  9,  November  1982. 
Edwin  L  )ohiuoa. 

Director.  Office  of  Pesticide  Programs. 

PART  180— [AMENDED] 

Therefore,  40  CFR  180.292  is  amended 
by  adding  and  alphabetically  inserting 
the  raw  agricultural  commodities  flax 
seed  and  flax  straw  to  read  as  follows: 


§  180.292 
residues. 


Picloram;  tolerances  for 


Commodlftns 

Psis  pe- 
mihio^, 

•                  ♦                  •                  • 

• 

05 

f  i^\      .tfTM. 

05 

•                              •                              • 

• 

;•  K  :k»,.  d2   V,m'.  Vm-h  \\-Zi-«Z.  t:4S  am) 
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40  CFR  Part  180 

IPP  2F2725/R497.  PH-FRL  2250-4] 

Norflurazon;  Totorances 

AGENCY:  Rnvi:  inmental  Protectioa 

.Xgcncy  (EPAj. 
ACTION:  Final  rule. 


summary;  This  rule  establishes  a 

tolerance  for  the  combined  residues  of 
th"  herbiude  norflurazon  and  its 
metabolite  in  or  on  the  raw  agricultural 
cnmmoiiity  pecans  This  regulation  to 
establish  a  maximum  permissible  level 
for  the  combmed  residues  of  the 
herbicide  in  or  on  the  commodity  was 
requested,  pursuant  to  a  petition,  by 
Sandoz.  Inc. 

EFFECTIVE  DATE:  Effective  on  November 
:4    1982. 

ADDRESS:  Wntten  obiections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency.  Rm. 
3708.  401  M  St.  SW..  Washincton.  D  C 
20460 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Mountfort,  Product  Manager 
(PM)  23,  Registration  Division  ITS- 
767C).  Office  of  Pesticide  Pi-ograms, 
Environmental  Protection  ,\gency.  Rm. 
237  CM  No.  2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703- 
557-1830). 

SUPPLEMENTARY  lNFORMATK>N:  Er.A 
issued  a  notice  pubhshed  in  the  Federal 
Register  of  August  25.  1982  (47  FR  37289) 
which  announced  that  Sandoz,  Inc.,  480 
Camino  del  Rio  South,  San  Diego,  C.^ 
92106,  had  submitted  pesticide  petition 
2F2725  proposing  that  40  CFR  180.356(a) 
be  amended  by  the  establishment  of  a 
tolerance  for  the  combined  residues  of 
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the  herbicide  norflurazon  [4-chloro-5- 
(methylamino)-2-(alpha,  alpha,  alpha- 
trifluoro-m-tolyl)-3  (2H)-pyridazinone] 
and  its  desmethyl  metabolite  [4-chloro- 
5-ainino-2-{alpha,  alpha,  alpha-trifluoro 
ni-tolyl)-3  (2//)-pyridazinone]  in  or  on 
the  raw  agricultural  commodities  pecans 
at  0.1  part  per  million  (ppm). 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  data  considered  included 
plant  and  animal  metabolism  studies;  a 
rat  acute  oral  LDm  study  using  technical 
chemical  with  an  LDm  of  9,000  ±  1,271 
milligrams  (mg)/kilogram  (kg);  a  90-day 
rat  feeding  study  with  a  no-observed 
effect  level  (NOEL)  of  500  ppm;  a  90-day 
dog  feeding  study  with  a  NOEL  of  500 
ppm;  a  rat  teratology  study  negative  at 
400  mg/kg/day  (highest  dose  tested);  a 
3-generation  rat  reproduction  study  with 
a  NOEL  of  375  ppm;  a  l-generation 
mouse  reproduction  study  with  a  NOEL 
of  340  ppm:  a  6-month  dog  feeding  study 
with  a  NOEL  of  150  ppm;  a  2-year  rat 
chronic  feeding/oncogenicity  study  with 
a  NOEL  of  375  ppm  and  no  observed 
oncogenic  potential  at  1,025  ppm 
(highest  dose  tested);  a  2-year  mouse 
chronic  feeding/  oncogenicity  study 
with  a  NOEL  of  340  ppm  and  no 
observed  oncogenic  potential  up  to  1,360 
ppm  (this  study  was  discussed  in  detail 
in  a  notice  of  proposed  rulemaking 
published  in  the  Federal  Register  of 
February  17. 1982  (47  FR  6894);  an  Ames 
test  (negative);  and  a  reverse 
mutagenesis  test  (negative).  Data 
considered  desirable  but  lacking  include 
a  second  species  teratology  study  and  a 
rat  metabolism  study  defining  tissue 
retention  and  the  percentage  and 
identity  of  the  major  metabohtes. 

Tolerances  previously  established 
under  40  CFR  180.356(a)  are  adequate  to 
cover  residues  that  would  result  in  meat, 
milk  and  poultry. 

Based  on  a  NOEL  of  150  ppm  in  the  6- 
month  dog  study  and  a  safety  factor  of 
1000,  the  acceptable  daily  Intake  (ADI) 
is  0.0038  mg/kg/day.  For  a  60-kg  person, 
the  maximum  permissible  intake  (MPI) 
is  0.225  mg/day.  This  tolerance  and 
previously  established  tolerances  utilize 
38.60  percent  of  the  ADI. 

There  are  no  regulatory  actions 
pending  against  the  continued 
registration  of  this  chemical.  The 
metabolism  of  norflurazon  in  plants  is 
adequately  understood  and  an 
analytical  method,  gas  chromatography 
using  an  electron  capture  detector,  is 
available  for  enforcement  purposes. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerances  are 
sought.  It  is  concluded  that  the 
establishment  of  the  tolerances  will 


protect  the  public  health  and  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

(Sec.  408(d)(2).  68  Stat.  512  (21  U.S.C. 

346a(d)(2))) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedures,  Raw  agricultural 
commodities.  Pesticides  and  pests. 

Dated:  November  10, 1982. 
Edwin  L  lohnson. 

Director.  O^ice  of  Pesticide  Programs. 

PART  180— (AMENDED] 

Therefore,  40  CFR  180.356(a)  is 
amended  by  adding  and  alphabetically 
inserting  the  raw  agricultural  commodity 
pecans  to  read  as  follows: 


S  180.356 
residues. 


Norflurazon;  toleranc**  for 


(a)  *  *  • 


Commoditie* 


Parts  par 
nmlllon 


Pecan*  . 


0.1 
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40  CFR  Part  180 

[PP  2E2687/R500;  PH-FRL  2250-3] 

Hexazinone;  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes  a 
tolerance  for  residues  of  the  herbicide 
hexazinone  and  its  metabolites  in  or  on 
the  raw  agricultural  commodity 
blueberries.  This  regulation  to  establish 
a  maximum  permissible  level  for 
residues  of  the  herbicide  in  or  on  the 
commodity  was  submitted,  pursuant  to  a 
petition,  by  the  Interregional  Research 
Project  No.  4  (IR-4). 

EFFECTIVE  DATE:  Effective  on  November 
23. 1982. 

ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110). 
Envirormiental  Protection  Agency,  Rm. 
3708,  401  M  St,  SW.,  Washington.  D.C. 
20460, 

FOR  FURTHER  INFORMATION  CONTACT! 
Donald  Stubbs,  Emergency  Response 
Section,  Process  Coordination  Branch, 
Registration  Division  (TS-787C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  716B.  CM  No.  2. 
1921  Jefferson  Davis  Highway, 
Arlington.  VA  22202.  (703-557-1192). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  of  proposed  rulemaking 
published  in  the  Federal  Register  of 
October  20. 1982  (47  FR  46721)  which 
announced  that  the  Interregional 
Research  Project  No.  4  (IR-4),  New 
Jersey  Agricultural  Experiment  Station, 
P.O.  Box  231,  Rutgers  University,  New 
Brunswick,  NJ  08903,  has  submitted 
pesticide  petition  2E2687  to  EPA  on 
behalf  of  the  IR-4  Technical  Committee 
and  the  Agricultural  Experiment  Station 
of  Maine. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  propose  the 
establishment  of  a  tolerance  for  residues 
of  the  herbicide  hexazinone  (3- 
cyclohexyl-6-(dimethylamino)-l-methyl- 
l,3,5-triazine-2.4,(li/,3H)-dione)  and  its 
metabolites  (calculated  as  the  parent 
compound]  in  or  on  the  raw  agricultural 
commodity  blueberries  at  0.2  part  per 
million  (ppm]. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  notice  of 
proposed  rulemaking. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  notice  of 
proposed  rulemaking.  The  pesticide  is 
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considered  useful  for  the  purpose  for 
which  the  tolerance  is  sought.  It  ia 
concluded  that  the  establishment  of  the 
tolerance  will  protect  the  pubhc  health 
and  is  established  as  set  forth  below. 

Any  person  adversely  ejected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

(Sec.  408(d)(2),  68  Stat.  512  (21  U.S  C 
34fia(d)(2])) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedures,  Raw  agricultural 
commodities.  Pesticides  and  pests. 

Dated:  November  10,  1982. 
Edwin  L.  lohnson. 

Director,  Office  of  Pesticide  Proi^rams. 

PART  180— {AMENDED] 

Therefore,  40  CFR  180.396  is  amended 
by  adding  and  alphabetically  inserting 
the  raw  agricultural  commodity 
blueberries  to  read  as  follows: 


§  180.396 
residues. 


HexazJnone;  tolerances  for 


Comrrxxlftie!! 

Par<b  per 
rraihor. 

02 
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jKRUoc  82-321B4niedll-2J~8Z;fl:45am! 
BILUNG  CODE  6560-S(>-M 

• 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 
42  CFR  Parts  52  and  52h 

Extension  of  42  CFR  Parts  52  and  52ti 
To  Cover  Projects  for  Research  on 
Adolescent  Pregnancy  and  Family  Life 

Correction 

In  FR  Doc.  82-30521,  beginning  on 
page  50280,  on  Friday.  November  5, 1982, 


on  page  50261,  in  the  first  column,  in 
paragraph  3.,  in  the  second  Une  of  the 
authority  "300-7"  should  be  "300z-7" 

BILLING  CODE  tSOS-01-y 


Office  of  the  Secretary 

Public  Health  Service 

Health  Care  Financing  Administration 

Office  of  Huntan  Development 
Services 

Social  Security  Administration 

42  CFR  Parts  52d,  55a,  and  86 

45  CFR  Parts  74  and  1336 

Grants  and  Subgrants  to  For-Protit 
Organizations 

agency:  Department  of  Fiealth  and 
Human  Services  [HHS]. 
ACTION:  Final  rules. 

SUMMARY:  This  announces  HHS's  final 
decision  to  make  for-profit  organizations 
eligible  for  grants  in  all  programs  in 
which  grants  to  those  organizations  are 
consistent  with  legislati\e  intent  and 
program  purposes.  For  all  such  programs 
which  we  have  identified  and  whicn  still 
have  regulatorj'  bars  to  grants  to  for- 
profit  organizations,  this  remo\'e9  the 
bars. 

This  also  (1)  makes  HHS's 
Dt'partment-wide  grants  administration 
regulations,  45  CFR  Part  74,  apply  to 
grants  and  subgrants  to  for-profit 
organizations  and  (2)  adds  to  those 
regulations  additional  provisions  for 
grants  and  subgrants  to  for-profit 
organizations. 

These  actions  reflect  a  reversal  of  the 
long  standing  HHS  policy  of  not  making 
grants  to  for-profit  organizations  even  in 
programs  where  they  are  not  barred  by 
law.  The  new  policy  is  intended  to 
increase  competition.  This  is  hkely  to 
help  the  affected  HHS  programs  achieve 
their  objectives  better,  because  they  will 
be  able  to  select  from  among  a  greater 
nvinibcr  of  proposed  projects. 
EFFECTIVE  DATE:  December  27.  1982 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthias  Lasker.  Director,  Office  of 
Procurement  and  Assistance  Policy. 
Department  of  Health  and  Human 
Services,  Room  513D,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  S.W.,  Washington,  D.C.  20201. 
202-245-7565. 

SUPPLEMENTARY  INFORMATION: 
Contents 

1  Background 

II.  Comments  and  responses 

III,  Conclusions 


IV  Programs  that  may  award  grants  to  for 

profit  organizations 
V.  Programs  in  above  list  not  previously 

identified 

VI  Diflerence*  between  proposed  and  final 

rimendments 

VII  Timing  of  applicability  nf  amendmi'nt.s  ii> 
45  CFR  Part  74 

I.  Background 

On  December  3.  1981.  at  46  FR  58706, 
HHS  published  a  notice  of  proposed 
rulemaking  explaining  that  it  w^:js 
reversing  its  general  policy  of  ncjl 
awarding  grants  or  cooperative 
agreements  to  for-profit  organizations. 
Under  the  new  policy,  wherever  it 
would  be  consistent  with  legislative 
intent  and  program  purposes  to  do  so. 
HHS  will  make  these  organizations 
eligible  for  grants  or  cooperative 
agreements,  (From  here  on  these  awards 
will  be  referred  to  by  the  single  term 
"grants.")  Since  most  HHS  program 
statutes  bar  grants  to  for-profit 
organizations,  only  a  limited  number  of 
HHS  grant  programs  are  affected  by  the 
new  policy. 

As  a  first  step  in  exploring  and 
adopting  the  new  poUcy,  HHS's  Public 
Health  Service  (PHS),  on  March  9. 1979 
at  44  FR  13025  and  on  February  28, 1980 
at  45  FR  13200  invited  comments  on  a 
proposal  to  begin  permitting  grants  to 
for-profit  organizations  under  certain 
PHS  research  programs.  Simultaneously 
with  our  December  3  notice,  PHS  took 
final  action  to  make  for-profit 
organizations  eligible  for  grants  in  those 
programs  (46  FR  58674  and  58675). 

Our  December  3  notice  Usted  all  other 
HHS  programs  we  were  able  to  identify 
under  which  grants  to  for-profit 
organizations  would  be  consistent  with 
legislative  intent  and  program  purposes. 
The  notice  proposed  that  any  future 
invitations  for  grant  applications  in 
those  programs  not  preclude 
applications  from  for-profit 
organizations  unless  there  are 
exceptional  circumstances.  The 
programs  are  included  in  the  list  of 
affected  programs  in  Section  IV  below 
in  this  preamble.  For  those  programs 
with  regulations  barring  grants  to  for- 
profit  organizations,  the  notice  proposed 
to  remove  the  regulatory  bars. 

The  notice  also  proposed  to  make  the 
HHS-wide  grants  administratiun 
regulations  m  45  Ci-Ti.  Part  74  apply  io 
HHS  grants  to  for-profit  organiZdiions 
drd  \n  add  a  few  provisions  to  Part  74 
dealing  specifically  with  those  grants.  In 
addition,  the  notice  proposed  to  make 
Part  74,  including  the  additional 
provisions,  also  apply  to  subgrants  to 
for-profit  organizations.  The  provisions 

1.  Adopt  for  grants  and  subgrants  to 
for-profit  organizations  the  sam.e  cost 


53008    Federal  Register  /  Vol.  47.  No.  227  /  Wednesday,  November  24,  1982  /  Rules  and  Regulations 


principles  that  are  used  for  Federal  cost- 
type  prociirement  contracts  with  those 
organizations. 

2.  Emphasize  the  Part  74  rule  that 
prohibits  the  payment  of  grant  funds  as 
profit  to  any  grantee  or  subgrantee. 

3.  Require  that,  for  real  property, 
equipment,  and  supplies  acquired  by  a 
for-profit  recipient  under  a  grant,  title 
will  vest  in  the  Federal  Government 
rather  than  the  recipient. 

4.  State  that,  of  the  three  alternatives 
in  Part  74  for  the  use  of  general  program 
income  earned  from  grant  supported 
activities,  the  "additional  costs 
alternative"  will  not  be  used  if  the 
income  is  earned  by  a  for-profit 
recipient. 

5.  Provide  that  where  disposition  of 
royalties  on  inventions  or  patents 
arising  out  of  a  grant  to  a  for-profit 
organization  is  not  governed  by  statute, 
disposition  will  be  governed  by  case-by- 
case  determinations  made  by  HHS. 

6.  Provide  that,  under  research  grants 
to  for-profit  organizations,  HHS  will 
implement  statutory  requirements  for 
cost  sharing  through  project-by-project 
cost-sharing  agreements  only,  not 
through  "institutional  cost-sharing 
agreements." 

n.  Comments  and  Responses 

HHS  received  seven  letters  in 
response  to  the  December  3  notice.  Four 
supported  making  for-profit 
organizations  eligible  for  grants,  two 
opposed  the  action,  and  one  opposed  it 
with  respect  to  one  program.  Following 
are  summaries  of  the  specific  adverse 
substantive  comments  in  these  letters 
together  with  our  responses: 

Legal  Propriety  or  Necessity  of  Making 
Far-Profits  Eligible  for  Grants 

1.  Comment:  An  examination  of  the 
legislative  history  of  virtually  all  Federal 
assistance  programs,  including  those 
covered  in  the  HHS  proposed  rules, 
shows  that  Congress  intended  such 
programs  be  undertaken  by  public 
entities  and  nonprofit  organizations — 
not  for-profit  organizations.  If  Congress 
intended  for-profit  organizations  to 
carry  out  the  programs,  it  would  have 
expressly  authorized  grants  to  them. 

Response:  We  have  determined  that, 
under  each  program  listed,  HHS  does 
have  the  statutory  authority  to  award 
grants  to  for-profit  organizations.  In 
statutory  statements  of  eligible  parties, 
we  construe  terms  such  as  "private 
organizations,"  when  unqualified,  to 
include  for-profit  organizations  unless 
the  legislative  history  indicates 
differently.  This  is  the  basis  for  most  of 
our  determinations  regarding  the 
programs  listed. 


2.  Comment-  As  a  matter  of  law,  HHS 
is  not  required  to  exercise  the  statutory 
authorities  it  has  to  make  grants  to  for- 
profit  organizations.  HHS  has  discretion 
in  the  matter.  In  its  notice,  HHS 
suggested  otherwise  and  cited  as  its 
reasons  the  Federal  Grant  and 
Cooperative  Agreement  Act  {Pub.  L  95- 
224,  41  use.  501-509)  and  guidance  for 
implementing  the  Act  issued  by  the  U.S. 
Office  of  Managemenet  and  Budget 
(OMB)  (at  43  FR  36860,  August  18, 1978). 
However,  the  OMB  guidance  is 
unsupported,  legally  questionable,  and 
nonbinding. 

Response:  The  decision  to  open  up 
grant  competition  to  profit  making 
organizations  is  not  based  on  the 
requirements  of  law  or  OM  B  guidance 
on  the  Federal  Grant  and  Cooperative 
Agreement  Act.  The  decision  was  based 
on  our  determination  that,  where  legally 
permissible,  for-profit  organizations 
should  be  eligible  to  compete  for  grants 
and  that  such  organizations  would 
enhance  the  quality  of  our  grant 
programs.  In  addition,  the  decision  is 
consistent  with  OMB  guidance  on  the 
Act  and  with  our  own  interpretation  as 
well.  The  OMB  guidance  on 
implementing  the  Act,  issued  under 
specific  authority  in  the  Act,  states  that 
grants  may  be  made  to  for-profit 
organizations  when  deemed  by  the 
agency  to  be  consistent  with  legislative 
intent  and  program  purposes. 

Wisdom  of  Making  Far-Profits  Eligible 
for  Grants 

3.  Comment:  Financial  assistance 
programs  have  traditionally  been 
carried  out  by  non-profit  organizations 
organized  and  operated  for  charitable, 
educational,  and  scientific  purposes — 
not  for  private  gain.  The  profit  motive  is 
incompatible  with  social  programs. 
Therefore,  it  would  be  unwise  and  in 
derogation  of  their  public  purpose  for 
the  programs  mentioned  by  HHS  to 
make  grants  to  for-profit  organizations. 

Response:  We  see  no  fundamental 
incompatibility  between  the  goal  of 
making  an  overall  net  profit  and  serving 
social  needs  in  individual  nonprofit 
projects.  There  are  countless  instances 
of  public  spirit  shown  by  American 
busmess  enterprises. 

Where  performance  of  activities 
rather  than  institutional  support  is  the 
goal  of  a  grant  program,  its  public 
purpose  is  more  likely  to  be  served  than 
harmed  by  awarding  the  grants  to  the 
best  performers  (in  terms  of  quality  and 
economy)  without  regard  to  their  profit 
status. 

4.  Comment:  Scandals  and  other 
matters  of  public  record  show  that  for- 
profit  organizations  involved  in  health 
and  social  programs,  including  research, 


sacrifice  the  central  social  purpose  to 
the  need  for  profit.  The  HHS  proposal 
does  continue  the  general  prohibition 
against  profit  and  does  continue  cost- 
sharing  requirements  where  they  exist, 
but  for-profit  organizations  will  find 
ways  to  circumvent  these  provisions. 
Response:  We  do  not  agree  that  the 
evidence  shows  that  for-profit 
organizations  are  more  likely  than 
others  to  commit  improprieties.  In  any 
event,  we  would  not  wish  to  deny  all 
for-profit  organizations  participation  in 
our  programs  because  of  potential 
questionable  behavior  of  some. 

5.  Comment:  For-profit  organizations 
often  seek  Federal  funding,  sometimes 
even  for  less  than  cost,  in  order  to  gain 
new  or  greater  expertise  in  an  area  and 
thus  gain  a  competitive  advantage  in  the 
market  place  over  other  for-profit 
organizations.  This  is  not  desirable 
under  Federal  programs  whose  purpose 
is  to  fill  research  or  social  needs.  It  is 
not  the  purpose  of  these  programs  to 
further  the  interests  of  for-profit 
organizations. 

Response:  Enhancing  the  capability  of 
for-profit  organizations — or  of  any 
recipient — is  generally  not  the  purpose 
of  most  research  and  social  programs. 
However,  we  see  no  harm  done  if  a 
Federal  award  has  this  secondary  effect 
or  if  the  motive  of  a  for-profit 
organization  in  seeking  a  grant  is  to 
acquire  expertise  or  experience  in  a 
field.  No  inequity  is  created,  because  all 
eligible  for-profit  organizations  have  the 
same  opportunity  to  compete  for  the 
awards  and  to  acquire  the  expertise  or 
experience. 

6.  Comment:  Cost  control  will  not  be 
successful  by  opening  up  Federal 
assistance  awards  to  commercial 
organizations. 

Response:  The  Department's 
experience  with  for-profit  organizations 
in  cost-reimbursement  contracts  does 
not  support  the  notion  that  commercial 
organizations  do  not  exercise  adequate 
cost  control  or  that  costs  of  commercial 
organizations  are  more  difficult  to 
contain  than  costs  of  non-profit 
organizations. 

7.  Comment:  Funds  which  are  already 
inadequate  will  be  stretched  even 
further  by  HHS's  proposal.  To  permit 
for-profit  organizations  to  receive  grants 
will  reduce  overall  quality  and  may 
cause  the  loss  of  unique  and  invaluable 
skills  and  organizations  which  will  not 
survive  the  competition.  For-profit 
organizations  can  exercise  influence  to 
secure  the  success  of  their  applications. 

Response:  In  a  time  of  budgetary 
constraints,  it  is  more  important  than 
ever  that  the  public  obtain  the  maximum 
benefit  for  each  grant  dollar.  We  believe 
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competition  promotes  this  objecti\e. 
There  should  be  no  loss  of  quality  since 
potential  quality  of  performance  as  well 
as  cost  are  almost  always  factors  in  the 
competitive  selection  of  grantees.  The 
Department's  competitive  system,  using 
mdependent  objective  reviewers, 
assures  equally  for  both  for-profit  and 
nonprofit  organizations  that  grants  are 
awarded  on  the  basis  of  published 
criteria  only. 

8.  Comment:  If  for-profit  organizations 
are  awarded  grants,  they  will  seek  to 
have  the  terms  imposed  on  grants  by  the 
Federal  Government  eased  and 
eventually  removed.  Nonprofit 
organizations  willingly  accept  these 
terms 

fSp^^ponse:  The  possibility  that  for- 
profit  organizations  may  seek  to  have 
the  terms  of  their  grants  modified  is  only 
a  matter  of  conjecture  and  does  not.  in 
our  view,  justify  continuing  to  deny 
them  grants. 

9.  Comment:  MHSs  proposed  rules 
will  raise  confusion,  delay, 
disagreement,  litigation  and  piogiani 
disruption. 

Response:  We  have  no  reason  to 
suppose  that  this  rulemaking  will  have 
any  of  the  effects  listed  by  the 
commenter. 

10.  Comment:  The  proposal  will  make 
for-profit  organizations  eligible  for 
grants  for  Research,  Demonstr.'itinn.  and 
Pilot  Projects  under  Headstart.  The 
success  of  the  Headstart  program  is 
attributable  to  the  unstinting 
commitment  to  the  program  by 
thousands  of  public  and  nonprofit 
agencies.  It  would  now  be  a  grave 
injustice  to  require  these  agencies  to 
compete  with  for-profit  organizations  for 
the  limited  grant  funds,  and  it  would 
endanger  the  credibility  and  continuing 
growth  and  effectiveness  of  the  program 

Response:  We  agree  that  the  success 
of  Headstart  is  due  in  large  part  to  the 
dedication  of  public  and  nonprofit 
agencies.  However,  the  propo.sal 
regarding  for-profit  organizations 
applies  only  to  grants  for  research, 
demonstration,  and  pilot  projects  and 
for  technical  assistance  and  training 
Furthermore,  because  of  the 
commitment  and  demonstrated 
capability  of  public  and  nonprofit 
agencies,  those  agencies  should  have 
little  difficulty  being  competitive  under 
the  new  circumstances. 

We  believe  that  the  credibility, 
growth,  and  effectiveness  of  the  Head 
Start  program  is  more  likely  to  be 
promoted  than  harmed  by  the  increased 
competition  in  the  above  portions  of  the 
program. 


Administrctii'e  Rules  For  Grants  To 

For- Profit  Organ izctions 

11.  Comment:  For  determining 
allowable  costs  under  grants  to  for- 
profit  organizations,  HHS  should 
consider  using  the  same  set  of  cost 
principles  that  are  used  for  grants  to 
private  non-profit  organizations  (O.VfB 
Circular  A-122)  rather  than  the  cost 
principles  that  are  used  for  Federal 
contracts  with  for-profit  organizations. 

Response:  For  each  kind  of  nonprofit 
entity  (government,  institution  of  higher 
education,  hospital,  other  private  non- 
profit organization),  there  is  a  separate 
set  of  cost  principles  which  is  used  for 
both  grants  and  contracts.  The  rationale 
is  that  cost  principles  and  the  language 
used  to  express  them  have  to  vary  to  a 
bmited  extent  to  reflect  differences  in 
the  accounting,  organization,  and 
purposes  typical  of  different  kinds  of 
organizations  but  that,  to  avoid 
confusion,  there  should  be  only  one  set 
of  cost  principles  for  each  organization, 
to  be  used  for  ail  its  Federal  funding 
agreements.  This  rationale  applies 
equally  to  for-profit  organizations. 

Furthermore,  w.c  believe  that  the  cost 
principles  for  nonprofit  organizations 
are  ill  suited  to  for-profit  organizations. 
Because,  for  example,  those  cost 
principles  have  a  more  structured 
approach  to  the  development  of 
overhead  rates,  their  adoption  would 
likely  cause  problems  for  for-profit 
organizations  and  be  to  their 
di.sad\antage 

For  these  reasons,  we  believe  that,  for 
grants  to  for-profit  organizations,  we 
should  use  the  cost  principles  that  have 
been  specifically  designed  for  for-profit 
o.'g.inizations  and  that  must,  by  Federal 
policy,  be  used  for  contracts  with  them. 

12.  Comment:  HHS  should  consider 
permitting  a  fee  or  profit  under  grants  to 
fur-profit  organizations. 

Response:  Allowing  a  profit  under 
these  grants  will  increase  cos's  to  HHS 
and  so  consume  scarce  budgeting 
resources.  We  believe  such  a  policy 
would  be  unfair  to  nonprofit 
organizations  and  be  inconsistent  with 
the  assistance  relationship  established 
by  a  grant.  In  any  event,  we  have  long 
interpieted  our  statutes  as  not  allowing 
g'L,nts  to  include  profits,  fees,  or  any 
other  remuneration  in  excess  of  actual 
rests 

13.  Comment:  With  respect  to  the 
issue  of  treatment  of  property  acquired 
under  grants  to  for-profit  organizations, 
HHS  should  use  the  same  rules  that 
apply  to  property  acquired  under  grants 
to  nonprofit  organizations.  HHS's 
proposal  to  use  contract-like  rules  could 
be  viewed  as  inconsisent  with  the  intent 


of  the  Federal  Grant  and  Coopcr.-itive 
Agreement  Act  (41  L'S.C  .S01-5C)fl) 

Response:  The  issue  of  disposition  of 
property  acquired  under  a  Federal 
funding  agreement  is  an  incidental 
administrative  matter  that  does  not 
affect  the  fundamental  relationship  oi 
the  two  parties  involved.  Therefore, 
applying  to  grants  the  same  policy  on 
this  matter  as  is  used  in  contracts  does 
not,  in  our  view,  raise  any  questions  of 
consistency  with  the  Federal  Grant  and 
Cooperative  Agreement  Act. 

We  believe  that  we  need  actual 
experience  with  grants  to  for-profit 
organizations  before  we  can  determine 
what  the  best  policy  would  be  for 
property  acquired  under  those  grants.  In 
the  meantime,  we  have  proposed  to 
follow  a  contract  policy  on  this  matter 
because  it  provides  strong  safeguards 
for  the  Federal  Government  and.  for 
most  of  the  potential  grantees,  the  policy 
will  be  already  familiar  and  not  require 
the  establishment  of  a  new  property 
management  system.  In  any  event,  with 
respect  to  major  items  of  equipment 
(those  costing  Si. 000  or  more),  the  rules 
we  have  proposed  for  for-profit  grantees 
will  have  similar  substantive  effects  as 
the  standard  grant  rules  and  may  be 
procedurally  advantageous  to  the 
grantees. 

14.  Comment:  HHS  should  consider 
waiving  cost-sharing  requirements  on 
research  grants  to  for-profit 
organizations. 

Response:  The  requirement  for  cost 
sharing  in  research  grants  appears  in 
HHS  appropriation  acts  (see,  for 
example,  section  202  of  H.R.  4560.  as 
reported  by  the  Senate  Appropriations 
Committee  on  November  9, 1981.  and 
section  101(a)(3)  of  Pub.  L.  97-92).  HHS 
does  not  have  the  authority  to  waive 
this  statutory  requirement. 

Regulatory  Impact 

15.  Comment:  Executive  Order  12291 
requires  that  a  regulatory  impact 
analysis  be  prepared  for  major  rules — 
defined  in  the  Order  as  any  rule  that  has 
an  aruiual  effect  on  the  national 
economy  of  SlOO  million  or  more,  or 
certain  other  specified  effects.  HHS  has 
concluded  that  the  rule  is  not  a  major 
rule  within  the  meaning  of  the  Executive 
Order  The  question  is  whether  this 
conclusion  is  correct. 

The  programs  affected  by  the 
proposed  rule  involve  spending  large 
sums.  The  rule  enlarges  the  universe  of 
those  eligible  to  participate  m  the 
progi-am.  It  is  at  least  likely  that  the 
expenditures  of  large  amounts  involving 
additional  organizations  will  have  an 
annual  effect  of  at  least  SlOO  million  or 
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more.  Therefore,  a  regulatory  impact 
analysis  is  required. 

Response:  The  economic  effect 
criterion  for  determining  whether  a  rule 
is  to  be  classified  as  "major"  under  the 
Order  is  not  applied  agamst  the  size  of 
the  programs  involved.  Rather,  the 
critenon  is  applied  to  the  changes  being 
made  by  the  rule,  the  results  caused  by 
the  rule  which  would  otherwise  not 
exist. 

This  rulemaking  will  not  change  the 
total  dollar  amount  awarded  under  any 
of  the  programs  afTected.  This 
rulemaking  concerns  only  what 
organizations  are  eligible  to  receive 
those  funds  and  on  what  terms  and 
conditions.  For  this  reason,  we  do  not 
believe  the  SI 00  million  annual  effect 
criterion  in  the  Order  is  met  nor  do  we 
believe  the  other  criteria  are  met. 
Therefore,  we  believe  a  regulatory, 
impact  a-ialysis  is  not  required. 

16.  Comment:  HHS  should  make  a 
regulatory  flexibility  analysis  for  this 
rulemaking,  in  keeping  with  the 
Regulatory  Flexibility  Act. 

Response:  The  Act  referred  to  (5 
U.S.C.  Ch.  6)  requires  that,  for  each  rule 
with  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities," 
an  analysis  be  prepared  describing  the 
rule's  impact  on  small  entities  and 
identifying  any  significant  alternatives 
to  the  rule  that  would  minimize  the 
economic  impact  on  small  entities.  Small 
entities  are  defined  as  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

The  Department's  decision  regarding 
the  eligibility  of  for-profit  organizations 
for  grants  affects  a  number  of  grant 
programs.  However,  by  far  the  largest 
amount  of  grant  funding  affected  is  that 
for  the  Public  Health  Service  research 
programs  for  which  rulemaking  on  this 
issue  was  completed  on  December  3, 
1981.  That  rulemaking  was  originally 
proposed  on  \farch  9,  1979  (at  44  FR 
13025)  and  agam  on  February  28, 1980 
(at  45  FR  13200).  The  Regulatory 
Flexibility  Act  applies  only  to  rules 
proposed  on  or  after  January  1. 1981  and 
therefore  does  not  apply  to  that 
rulemaking. 

Total  annual  grant  funding  for  the 
programs  whose  eligibility  requirements 
are  being  changed  by  this  present 
rulemaking  is  less  than  5100  million.  'We 
estimate  that  only  a  few  percent  of  these 
funds  and  of  the  grants  will  be  diverted 
to  for-profit  organizations,  small  or 
large,  from  recipients  that  would 
otherwise  receive  them.  In  our  view,  this 
relatively  small  funding  change  does  not 
constitute  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 


The  estimate  is  based  primarily  on  our 
experience  with  biomedical  research 
grants.  In  the  1950s  and  early  1960s  for- 
profit  organizations  were  eligible  for 
those  grants  but  obtained  considerably 
less  than  \%  of  the  available  funding. 
Furthermore,  although  a  number  of  for- 
profit  organizations  have  expressed 
interest  since  they  have  again  become 
eligible  for  biomedical  research  grants, 
only  a  very  few  actually  submitted 
applications  for  the  first  award  cycle. 

The  only  adverse  economic  impact  of 
the  change  in  eligibility  will  be  on  those 
non-profit  entities,  large  or  small,  that 
may  lose  funding  they  would  otherwise 
receive.  To  minimize  this  impact  on 
small  non-profit  entities,  the  award 
process  would  have  to  give  preferences 
to  them  over  for-profit  organizations. 
Such  preferences,  however,  would 
benefit  one  grnup  of  small  entities  at  the 
expense  of  another  (smdll  businesses) 
and,  by  undermining  the  prirciple  of  free 
and  open  competition,  defeat  the  very 
purpose  of  this  rulemaking. 

For  the  above  reasons,  we  believe  we 
were  correct  in  our  original 
determination  that  a  regulatory 
flexibility  analysis  is  not  required  for 
this  rulemaking.  In  any  event,  through 
this  preamble,  the  Department  has  in 
effect  performed  a  final  regulatory 
flexibility  analysis. 

In  brief  the  Act  requires  that  a 
regulatory  analysis  for  a  final  rule 
contain:  (1)  A  succinct  statement  of  the 
need  for.  and  the  objectives  of,  the  rule; 
(2)  a  summary  of  the  issues  raised  by 
public  comments  and  the  agency's 
assessment  of  these  issues  and  (3)  a 
description  of  each  of  the  significant 
alternatives  to  the  rule  which  was 
considered  by  the  agency.  This 
preamble,  taken  as  a  whole,  meets  these 
requirements. 

III.  Conclusions 

We  have  concluded  that  none  of  the 
objections  listed  in  the  above  comments 
warrant  a  change  in  our  decision  to 
make  for-profit  organizations  eligible  for 
grants  under  programs  in  which  it  would 
be  consistent  with  legislative  intent  and 
program  purposes  to  do  so.  In  addition, 
in  our  opinion,  no  cogent  objections 
have  been  raised  against  making  the 
regulations  in  45  CF'R  Part  74, 
augmented  by  the  special  provisions  set 
forth  in  the  Decem,ber  3  notice,  apply  to 
grants  to  for-profit  organizations. 

Accordingly,  with  minor  technical  and 
editorial  changes,  we  are  making  the 
a.Tiendments  proposed  in  the  December 
3  notice  for  removing  regulatory  bars  to 
grants  to  for-profit  organizations  and  for 
making  45  CFR  Part  74  apply  to  grants  to 
for-profit  organizations. 


Unless  there  are  exceptional 
circumstances,  we  intend  not  to 
preclude  applications  from  for-profit 
organizations  in  any  invitation  for  grant 
applications  in  any  program  in  which 
grants  to  those  organizations  are 
consistent  with  statutory  intent  and 
program  purposes  and  are  not  barred,  or 
are  no  longer  barred,  by  regulations. 
Below  is  a  list  of  existing  programs  that 
we  have  identified  which  meet,  or 
following  this  rulemaking,  will  meet 
these  requirements  and  so  are  affected 
by  this  principle. 

IV.  Programs  That  May  Award  Grants  to 
For-Profit  Organizations 

Public  Health  Service  Programs. 

Research  projects  under  Sections  301 
and  356  of  the  Public  Health  Service 
(PHS)  Act  (42  U.S.C.  241  and  263d,  42 
CFR  Part  52)'— 

Substances  and  Living  Organisms  for 
Biomedical  and  Behavorial  Research 
(Sec.  301(a)  of  the  PHS  Act,  42  U.S.C. 
241(a))  (Grants  of  property). 

Health  Statistics  Research  and 
Epidemiological  Research  (Sees. 
306(b)(2)  and  (3)  of  the  PHS  Act,  42 
U.S.C.  242k(b)(2)  and  (3)). 

Health  Care  Technologies  Research 
(Sec.  309(b)  of  the  PHS  Act.  42  U.S.C. 
242n,  42  CFR  Part  52). 

Primary  Care  Research  and 
Demonstration  Projects  (Sec.  340  of  the 
PHS  Act.  42  U.S.C.  256).' 

Biological  Products  (Sec.  352  (b)  of  the 
PHS  Act,  42  U.S.C.  263(b))  (Grants  of 
property). 

National  Basic  Resource  Grants  to 
Scientific  Communication 
Instrumentalities  (Sec.  395  of  the  PHS 
Act.  42  U.S.C.  280b-7,  42  CFR  Part  59al. 

Research  under  the  Nafional  Cancer 
Program  (Sec.  404  of  the  PHS  Act.  42 
U.S.C.  285).' 

National  Cancer  Institute  Clinical 
Cancer  Education  Program  (Sees. 
404(a)(4)  and  404(b)(7)  of  the  PHS  Act. 
42  U.S.C.  285  (a)(4)  and  (b)(7),  42  CFR 
Part  52d), 

Educational  Programs  in  Occupational 
Safety  and  Health  (Sec.  21(a)(1)  of  the 
Occupational  Safety  and  Health  Act  of 
1970.  29  U  S.C.  670,  42  CFR  Part  86), 

National  Cancer  Institute  Clinical 
Cancer  Education  Program  (Sees. 
404(a)(4)  and  404(b)(7)  of  the  PHS  Act. 
42  U.S.C.  285[a)(4]  and  (b)(7),  42  CFR 
Part  52d). 

National  Cancer  Program  (the  rest  of 
the  program  besides  the  research 


'  The  policy  change  to  make  for-profit 
organizations  eligible  for  grants  under  this  prof^m 
wa8  made  by  the  Public  Health  Service's  final  rules 
issued  on  December  3, 1981  at  46  FR  58674  and 
58t375.  Those  rules  took  effect  January  4. 198J. 
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subprogram  and  the  Clinical  Cancer 
Education  subprogram  listed  above) 
(Sec.  404(b)(7)  of  the  PHS  Act,  42  U.S.C. 
285(b)(7)). 

National  Heart,  Blood  Vessel,  Lung, 
and  Blood  Diseases  and  Blood 
Resources  Program  (Sec.  413(c)(3)  of  the 
PHS  Act,  42  U.S.C.  287b(c)(3)). 

Physical  Fitness  Improvement  and 
Research  (Sec.  1708  of  the  PHS  Act,  42 
U.S.C.  300U-7). 

Research  and  dissemination  related  to 
adolescent  family  life  (Sec.  2008  of  the 
PHS  Act,  42  U.S.C.  300Z-7). 

Program  grants  for  black  lung  clinics 
(Sec.  427(a)  of  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969.  30  U.S.C. 
937(a),  42  CFR  Part  55a). 

Health  research  and  demonstrations 
under  Sec.  20  of  the  Occupational  Safety 
and  Health  Act  and  Sec.  501  of  the 
Federal  Coal  Mine  Health  and  Safety 
Act  of  1969  (29  U.S.C.  669,  30  U.S.C.  951. 
42  CFR  Part  87).' 

Educational  Programs  in  Occupational 
Safety  and  Health  (Sec.  21(a)(1)  of  the 
Occupational  Safety  and  Health  Art  of 
1970,  29  U.S.C.  670.  42  CI'R  Part  Hfi). 

Health  Care  Financing  Administration 
Programs 

Experiments  and  Demonstration 
Projects  under  Titles  XVIII  and  XIX  of 
the  Social  Security  Act  (Medicare  and 
Medicaid)  (Sec.  222(a)  of  Pub.  L.  92-603. 
42  U.S.C.  1395b-l  (note)). 

Grants  to  "Alternate"  Professional 
Standards  Review  Organizations  (Sec. 
1152  of  the  Social  Security  Act.  42  U.S.C. 
1320C-1) 

Office  of  Human  Development  Services 
Programs 

National  Impact  Demonstrations 
Under  Title  IV  of  (he  Older  Americans 
Act  (Sec.  425  of  the  Act  42  U.S.C. 
3035e). 

Projects  to  Relieve  Older  Individuals 
from  High  Utility  and  Home  Heating 
Costs  (Sec.  426  of  the  Older  Americans 
Act,  42  U.S.C.  3035f). 

Native  American  Programs — 
Research.  Demonstrations,  and  Pilot 
Projects  (Sec.  805  of  the  Native 
American  Programs  Act  of  1974,  42 
U.S.C.  2991d,  Subpart  E  of  45  CFR  Part 
1336). 

Evaluation  of  Projects  Assisted  by  the 
Native  American  Programs  Act  of  1974 
(Sec.  810  of  the  Act,  42  U.S.C.  2992). 

Technical  Assistance  and  Training 
under  Headstart  (formerly  Sec.  521  of 
the  Economic  Opportunity  Act,  now  Sec. 
648  of  Pub.  L.  97-35,  the  Omnibus  Budget 
Reconciliation  Act  of  1981,  45  CFR  Part 
1301), 

Research,  Demonstration,  and  Pilot 
Projects  under  Headstart  (formerly  Sec. 
522  of  the  Economic  Opportunity  Act, 


now  Sec,  649  of  Pub,  L.  97-35,  the 
Omnibus  Budget  Reconciliation  Act  of 
1981,  45  CFR  Part  1301). 

Social  Security  Administration 

Assistance  for  the  processing,  care, 
maintenance,  security,  transportation, 
and  initial  reception  and  placement  in 
the  United  States  of  Cuban  and  Haitian 
entrants  (Sec.  501(c)  of  the  Refugee 
Education  Assistance  Act  of  1980.  8 
U.S.C.  1522  note). 

V.  Programs  in  Above  List  Not 
Previously  Identified 

The  above  list  includes  the  following 
six  programs  which,  through  oversight. 
were  not  previously  identified  in  either 
the  PHS  final  rulemaking  on  December 
3, 1981,  or  the  Department-wide  notice 
of  proposed  rulemaking  on  the  same 
date: 

1.  Research  and  dissemination  related 
to  adolescent  family  life  (Public  Health 
Service). 

2.  Program  grants  for  black  lung 
clinics  (Pubhc  Health  Service). 

3.  National  Basic  Resource  Grants  to 
Scientific  Communications 
Instrumentalities  (Public  Health 
Service). 

4.  Physical  Fitness  Improvement  and 
Research  (Public  Health  Service). 

5.  Head  Start  Technical  Assistance 
and  Training  (Office  of  Human 
Development  Services). 

6.  Assistance  for  the  processinj^.  care, 
maintenance,  security,  transportation, 
and  initial  reception  and  placement  in 
the  United  States  of  Cuban  and  I  lailian 
entrants  (Social  Security 
Administration). 

The  black  lung  clinics  program  and 
the  scipr.'ific  communications 
instrumentalities  program  have 
regulatory  bars  to  grants  to  for-profit 
organizations  (in  42  CFR  Parts  55a  and 
59a],  but  we  have  included  amendments 
below  to  remove  those  bars.  The  other 
four  programs  do  not  ha\e  regul.itions 
needing  amendment. 

.^s  an  exception  to  HI  IS's  prior  policy, 
the  Cuban  and  Haitian  entrant  program 
had  already  been  making  grants  to  for- 
profit  organizations  prior  to  the  policy 
change  and  so  is  unaffected  by  the 
eligibility  change  being  made  by  this 
rulemaking  or  the  PHS  prior  rulemaking 
We  are  listing  the  program  for  the  sake 
of  completeness  only.  Under  Executive 
Order  12341,  the  Attorney  General 
directs  and  coordinates  the  Federal 
assistance  to  Cuban  and  Haitian 
entrants  authorized  by  section  5019(cl  of 
the  Refugee  Assistance  Act  of  1980.  and 
it  is  at  the  Attorney  General's  direction 
that  HHS  awards  and  administers 
grants  under  this  program. 

VI.  Differences  Between  Proposed  And 
Final  Amendments 

Following  is  a  summary  of  the 
principal  differences  between  the 


amendments  as  proposed  and  the  final 
amendments  below: 

1.  As  explained  in  V  above,  we  are 
adding  amendments  (a)  to  remove 
regulatory  bars  to  grants  to  for-profit 
organizations  from  42  CFR  Part  55a. 
"Program  Grants  for  Coal  Miners' 
Respiraton,-  Clinics,"  and  (b)  to  remove 
regulatory  bars  to  grants  to  for-profit 
scientific  communication 
instrumentalities  in  45  CFR  Part  59a, 
"National  Library  of  Medicine  Grants," 
Subpart  A,  "Grants  for  Estabh«h;ng. 
Expanding,  and  Improving  Basic 
Resources." 

2.  The  proposed  amendment  to  45  CFR 
Part  74  included  a  section  (45  CFR 
74.710)  on  property  acquired  by  a  for- 
profit  organization  under  a  grant  or 
subgrant  The  purpose  of  the  section 
v\as  to  ha\e  the  same  rules  apply  to  the 
property  as  appl\  to  property  acquired 
by  for-profit  organizations  under  HHS 
cost-type  procurement  contracts. 
However,  the  section  included 
provisions  making  some  grant  rules  and 
some  special  rules  apply  To  fully 
achieve  our  purpose,  we  have  remo\cd 
those  provisions  and  simply  provided 
that  the  standard  contract  clause  for 
property  acquired  by  cost-tj-pe  for-profit 
contractors  will  apply  to  the  property. 
We  have  also  added  a  requirement  that 
HHS  approval  be  obtained  before  the 
property  is  acquired.  This  is  a  standard 
requirement  under  HHS  cost-type 
procurement  contracts. 

3.  The  proposed  amendments  to  45 
CFR  Part  74  included  a  section  (45  CFR 
74.720  in  the  December  3  notice) 
providing  that  an  option  will  not  be  used 
by  HHS  for  inventions  made,  under 
research  grants,  by  for-profit 
organizations  that  are  not  small 
business  firms.  The  option  provides  that 
HHS  may  make  an  agreement  with  a 
grantee  to  permit  ownership  to 
inventions  to  be  left  for  determination 
by  the  grantee.  In  a  separate  action, 
HHS  is  amending  the  patent  regulations, 
45  CFR  Part  8,  among  other  reasons,  to 
remove  the  option  as  regards  for-profit 
organizations  that  ar^  not  small 
business  firms  Accordingly,  the 
amendment  to  Part  74  will  no  longer  be 
necessary  and  has  been  dropped.  [Note. 
Rights  to  inventions  made  by  small 
businesses  under  grants  are  governed  by 
35  U.S.C.  200-206) 

4  On  lanuary  15.  1961.  the  Office  of 
M.inagement  and  Budget  reissued 
Federal  Management  Circular  74-^ 
under  its  former  designation,  OMB 
Circuhr  A-a7  (46  FR  9548,  January  28, 
1981).  We  are  taking  this  opportunity  to 
update  the  reference  to  that  circular  m 
45  CFR  74.171. 
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5.  The  HHS  Office  of  Grants  and 
Prociirement  (OGP)  has  been 
redesignated  the  Office  of  Procurement. 
Assistance  and  Logistics  (48  FR  49644, 
October  7, 1981).  We  are  taking  this 
opportunity  to  update  the  references  to 
that  organization  in  45  CFR  Part  74. 

VII.  Tuning  of  Applicability  of 
Amendments  to  45  CFR  Part  74 

The  amendments  to  45  CFR  Part  74 
affecting  grants  and  subgrants  to  for- 
profit  organizations  apply  to  grant  and 
subgrant  funding  periods  that  begin  on 
or  after  the  effective  date  of  the 
amendments.  A  for-profit  recipient  of  a 
grant  or  subgrant  that  is  active  when  the 
amendments  take  effect  may  voluntanly 
apply  the  amendments  to  the  remainder 
of  the  grant  or  subgrant  funding  period. 

Dated;  Novermber  2, 1982. 
Richard  S.  Scfaweiker, 

Secretary  of  Health  and  Human  Services. 


List  of  Subjects 
42  CFR  Part  52d 


I 


Cancer,  Educational  study  programs. 
Grant  programs — health,  Health 
professions. 

42  CFR  Part  55a 

Black  lung  benefits.  Health  care. 
Health  facilities.  Miners. 


-health.  Libraries, 


42  CFR  Part  86 

Grant  programs- 
Medical  research. 

45  CFR  Part  74 


Accounting,  Administrative  practice 
and  procedures.  Grant  programs — 
health.  Grant  programs — social 
programs,  Grants  administration, 
Insurance.  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

45  CFR  Part  1336 

Administrative  practice  and 
procedures,  Community  development, 
Grant  programs — Indians,  Grant 
programs — social  programs,  Indians, 
Research,  Technical  assistance. 

Accordingly,  the  Department  of 
Health  and  Human  Services  amends 
Titles  42  and  45  of  the  Code  of  Federal 
Regulations  as  follows: 

Title  42-{ Amended] 

PART  52d— {AMENDED] 

A.  42  CFR  Part  52d  is  amended  as 
follows: 

1.  The  authority  citation  for  42  CFR 
Part  52d  reads  as  follows: 

Authority:  Sec.  215.  58  Stat.  690,  as 
amended  93  Stat  835  '42  US  C.  216);  sec: 
404(a)(4),  92  Stat  3426  (42  U  S.C.  285) 


§S2dJ    [AnMiHtod) 

2.  Section  52d.2  is  amended  to  remove 
and  reserve  paragraph  (c),  the  definition 
of  "nonprofit." 

3.  Section  52d.3  is  amended  to  revise 
the  introductory  paragraph  and 
paragraph  (a)  to  read  as  follows: 

§  52d.3    Eilgibility. 

To  be  eligible  for  a  grant  under  this 
part,  an  applicant  must  be: 

(a)  A  public  or  private  school  of 
medicine,  osteopathy,  dentistry,  or 
public  health,  affiliated  teaching 
hospital,  or  specialized  cancer  institute; 
and 


§  52d.4    [Amended] 

4.  Section  52d.4  is  amended  to  remove 
and  reserve  paragraph  (b). 

PART  55a— (AMENDED] 

B.  42  CFR  Part  55a  is  amended  as 
follows: 

1.  The  authority  citation  for  42  CFR 
Part  55a  is  corrected  to  read  as  follows: 

Authority:  Sec.  506.  83  Stat.  803;  30  U.S.C. 
957. 

§  55a.2     [Amended] 

2.  Section  55a. 2  is  amended  to  remove 
the  word  "nonprofit"  from  the  definition 
of  "Applicant"  and  to  remove  the 
definition  of    nonprofit". 

5  55a. 3    1  Amended  I 

3.  Section  55a. 3  is  amended  to  remove 
the  word  "nonprofit"  in  paragraph  (a). 

PART  59a— (AMENDED) 

C.  42  CFR  Part  5!Ja  is  amended  as 
follows: 

1.  The  authority  citation  for  Subpart  A 
of  42  CFR  Part  59a  reads  as  follows: 

Authority:  Sec.  392,  79  Stat.  1060.  as 
HniPHfifd.  84  S'at  66.  67.  8fl  Stat  372  (42 
L  S  C,  280h-Zl:  sec,  .395,  79  Stat.  1063,  as 
amendpd,  84  Stat  63-67,  87  Stat.  92.  88  Stat. 
372,  ■^^:\  (42  use,  ,?80b-7). 

§  59a. 12    [Amended! 

2,  Section  59a  12  is  amended  to 

remove  the  word  "nonprofit"  in 

paragraph  (d) 

PART  86— {AMENDED] 

D.  42  CFR  Part  86  is  amended  as 
follows: 

1.  The  authority  citation  for  42  CFR 
Part  88  reads  as  follows: 

.\uthority:  Sec.  8(g).  84  Stat.  1600,  29  U.S.C. 
657(g):  gee  21(a).  84  Stat  1612,  2«  U.S.C. 
870(a). 


S86.2    [Amandad] 

2.  Section  86.2  is  amended  to  delete 
and  reserve  paragraph  (b),  the  definition 
of  "nonprofit  agency  or  institution." 

3.  Section  86.11  is  amended  to  revise 
paragraph  (a)  to  read  as  follows: 

§86.11     EliglbllHy. 

(a)  Eligible  applicants.  Any  public  or 
private  educational  or  training  agency  or 
institution  located  in  a  state  is  eligible  to 
apply  for  a  grant  under  this  subpart 

***** 

4.  Section  86,31  is  amended  to  revise 
the  introductory  paragraph  and 
paragraph  (a)  to  read  as  follows: 

§  86.31     Eligibility;  miniimim  requirements. 

In  order  to  be  eligible  for  an  award 
under  this  subpart  an  applicant  must: 

(a)  Have  been  accepted  by  a  public  or 
private  institution  for  the  purpose  of  the 
activity  for  which  the  traineeship  is 
sought. 


Title  45— {Amended] 

E.  45  CFR  Part  74  is  amended  as 
follows: 

1.  The  table  of  contents  is  amended  as 
follows; 

PART  74— ADMINISTRATION  OF 
GRANTS 


Subpart  P— Procurements  by  Grantees  and 
Subgrantees 


Sec. 

74.162     Must  requests  for  OVIB 

authorizations  go  through  HHS's  Office 
of  Procurement.  Assistance  and  l^ogistics 
(OPAL)? 


Subpart  Q — Cost  Principles 

***** 

74.175  For-profit  organizations  other  than 
for-profit  hospitals. 

74.176  Subgrants  and  cost-type  contracts. 
74-177     Costs  allowable  with  approval. 


Subparts  U-Z  [Reserved] 

Subpart  AA— Special  Provisions  for  Grants 
and  Subgrants  to  For-Proflt  Organizations 

74.701     Scope  of  subpart. 

74.705    Prohibition  against  profit. 

74.710    Real  property,  equipment,  and 

supplies. 
74.715    Genera]  program  income. 
74,720    Coat  ghiring  under  research  grants. 
***** 

2.  Section  74.3  is  amended  to  add  the 
following  definition  after  the  definition 
of  "Federally  recognized  Indian  tribal 
government': 
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!}  74.3     Oefinittons. 

•  »*-*• 

For-profit"'  organization  or  inslitutiun 
means  a  corporation  or  other  legaJ  entity 
which  is  organized  or  operated  for  the 
profit  or  benefit  of  its  shareholders  or 
other  owners. 

*  *         •         * 

3.  Section  74.3  is  further  amended  to 
it'move  the  definition  of  "OGP"  and  to 
odd  the  following  definition  after  the 
definition  of  "OMB": 

*  •         ♦         ♦ 

■OPAL"  means  the  Office  of 
P;ocurement,  Assistance  and  Logistics 
which  is  an  organizational  component 
within  the  Office  of  the  Secretary.  HIIS, 
and  reports  to  the  Assistant  Secn't.iry 
For  Management  and  Budget. 

*  *  *  ■* 

4.  Section  74.4  is  amended  to  remove 
the  words  "for-profit  organization"  from 
paragraphs  (a)  and  (b)  and  to  add  a  new 
p.iragraph  (d).  As  revised.  §  74.4  reads 
.is  follows; 

$  74.4    Applicability  of  this  part. 

[•>.]  Genera/.  Except  where 
inconsistent  with  Federal  statutes. 
ii'gulations,  or  other  terms  of  a  grant, 
tn.is  part  applies  to  all  HHS  grants,  other 
than  the  block  grant  programs  identified 
in  45  CFR  96.1.  However,  unless 
expressly  made  applicable  by  the 
granting  agency,  this  part  shall  not  apply 
when  the  grantee  is  a  Federal  agency, 
foreign  government  or  organization, 
international  organization  su(.h  as  the 
Linited  Nations,  or  individual. 

(b)  Subgrants.  for  each  substantive 
provision  in  this  part,  either  the 
language  of  the  provision  itself  or  other 
text  in  the  same  subpart  will  indicate 
whether  the  provision  affects  only 
^''■ants.  only  subgrants,  or  both.  Use  of 
the  term  "recipient"  (as  defined  in 

S  74.3]  in  a  provision  shall  be  taken  as 
referring  equally  to  grantees  and 
subgrantees.  Similarly,  use  of  the  term 
"awarding  party"  (as  defined  in  §  74.3) 
shall  be  taken  as  referring  equally  to 
granting  agencies  and  to  grantees 
awarding  subgrants.  However,  unless 
expressly  made  applicable  by  the 
granting  agency,  this  part  need  not  be 
applied  by  the  grantee  to  a  subgrant  if 
the  subgrantee  is  a  Federal  agency, 
foreign  government  or  organization, 
international  organization  such  as  the 
United  Nations,  or  individual. 

(c)  Public  institutions  of  higher 
education  and  hospitals.  Grants  and 
subgrants  to  institutions  of  higher 
education  and  hospitals  operated  by  a 
government  shall  be  subject  only  to 
provisions  of  this  subpart  that  apply  to 
nongovernmental  organizations. 


(d)  For-profit  organizations.  The 
attention  of  for-profit  organizations  is 
directed  to  Subpart  AA  of  this  part.  The 
special  provisions  in  that  subpart  for 
grants  and  subgrants  to  those 
organizations  contain  exceptions  lo 
other  portions  of  this  part. 

i;74.6    {Amended] 

.5.  Section  74.6  is  amended  to  revise 
the  abbreviation  "OGP"  in  paragraphs 
(c)(2)  and  (dj  to  read  "OPAL". 

§  74.12    I  Amended] 

6.  Section  74.12  is  amended  to  revise 
the  abbreviation  "OGP"  m  the  second 
sentence  to  read  "OP/\L". 

§  74.72    (Amendedl 

7.  Section  74.72  is  amended  to  revise 
the  abbreviation  "OGP"  m  paragraphs 
(a)  and  (b)  to  read  "OPAL". 

a.  Section  74.101  is  revised  lo  read  as 

follows: 

§  74. 1 01     Relatlonstilp  to  cost  principles. 

The  cost  principles  prescribed  by 
Subpart  Q  of  this  part  contain 
requirements  for  prior  approval  of 
reri-iin  types  of  costs  (see  §  ~4  177). 
Except  when  waived,  those 
requirements  apply  to  all  grants  and 
subgiants  even  if  §§  74.1(33  through 
74.100  do  not. 

9,  Section  74.105  is  amended  by 
revising,  paragraph  (c)  to  read  as 
follows: 

>>  74.105     Budget  revisions— 
nonconstruction  projects. 

(c)  Except  as  provided  in  §§  74.107 
and  74,177.  other  budget  changes  under 
iion(;onstruction  grants  do  not  require 
.ipproval. 

S  74.121     I  Amended) 

10,  Section  74.121  is  amended  to 

revise  the  abbreviation  "OGP"  in 
par.'graphs  (a)  and  ((I  to  re^J  "OPAL". 

11,  Section  74.130  is  amended  to 

re\  ise  paragraph  (d)  to  read  as  follows: 


§74.130. 
subpart. 


Scope  and  applicability  of  this 


|d)  Equipment  or  supplies  acquired  by 
a  contractor  under  its  contract  are  not 
subject  to  this  subpart  if.  by  the  terms  of 
the  contract,  title  to  the  property  vests  in 
the  contractor  or  another  third  party. 
«         *         •         *         * 

12.  Section  74.162  is  revised  to  read  as 
follows; 

§  74. 1 62    Must  requests  for  OMB 
authorizations  go  through  HHS's  Office  of 
Procurement,  Assistance  and  Logistics 
(OPAL)? 

Requests  for  the  Office  of  Federal 
Procurement  Policy  approval  or 


aathonzalions  referred  to  m  paragraphs 
l.b.  I.e.  and  14  j  of  the  OMB  Circular  A- 
102  attachment  must  be  submitted, 
through  appropriate  HHS  granting 
agency  channels,  to  OP.VL  If  OPAL 
concurs  in  the  request,  OPAL  sends  il  to 
the  Office  of  Federal  Procurement  Policy 
of  OMB. 

§74.171     i  Amended  I 

13.  Sect, on  74,171  is  amended  to 
revise  the  words  "Federal  Management 
Circular  75  4"  in  paragraph  (a)  to  r^ad 
"OMB  Circular  No.  A^7" 

14.  Sulipart  Q  is  amended  liy  adding  a 
new  §  74,175.  by  redesignatir.^;  and 
revising  the  current  §  74,175  as  |  "4.1"b 
<ind  by  redesignating  the  current 

§  74.176  as  §  74.177.  .\s  added  §  74  175 
and  the  newly  redesignated  and  revised 
§  74.176  reads  as  follows: 

!i  74.175     For-profit  organizations  other 
than  for-profit  hospitals. 

|a)  The  principles  to  be  used  in 
determining  the  allowable  costs  of 
activities  conducted  by  for-pmfit 
organizations  (other  than  for-profit 
hospitals)  are  contained  in  the  Federal 
Procurement  Regulations  at  41  CFR 
Subpart  1-15.2.  Exception:  Independent 
research  and  development  costs 
(including  the  indirect  costs  allocable  to 
them)  are  unallowable.  Independent 
research  and  development  are  defined 
in  the  Federal  Procurement  Regulations 
at  41  CFR  1-15.205-35. 

(b)  For  hospitals,  see  §  74.173. 

§74.176     Subgran's  and  cost-type 
contracts. 

The  cost  principles  applicable  to  a 
subgrantee  or  cost-type  contractor  under 
an  HHS  grant  will  not  necessarily  be  the 
same  as  those  applicable  to  the  grantee. 
For  example,  where  a  State  government 
awards  a  subgrant  or  cost-type  contract 
to  an  institution  of  higher  education, 
OMB  Circular  No.  A-21  will  apply  to  the 
costs  incurred  b\  the  institution  fil 
higher  education  e\en  though  O.MU 
Circular  No  .A-87  will  apply  to  the  costs 
incurred  by  (he  S'ate. 

§74.177    i  Redesignated  from  §  74.1761 

15.  Subparts  U  through  Z  are  reser\ed. 
and  a  new  Subpart  A.A  is  added  as 

tuiluv\s: 

Subparts  U  Through  Z— |  Reserved  1 

Subpart  AA— Special  Provisions  for  Grants 
and  Subgrants  to  For-Profit  Organizatiorw 

S,( 

"4. "01  Scope  of  subpart. 

74.705  Prohi!iition  against  pmfit 

74.710  Real  property,  equipment,  and 

SUpplK^S. 

74  715    General  program  income. 

74,720    Cost  sharing  under  research  grants 
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Subparts  U  Through  Z— [Reserved] 

Subpart  AA— Special  Provisions  for 
Grants  and  Sut>grants  to  For-ProfIt 
Organizations 

§  74.701    Scope  of  subpart 

(a)  This  subpart  contains  provisions 
that  apply  to  grants  and  subgrants  to 
for-profit  organizations.  These 
provisions  are  in  addition  to  other 
applicable  portions  of  this  part,  or  they 
make  exceptions  for  aw^ards  to  for-profit 
organizations  from  other  provisions  of 
this  part 

b.  This  subpart  also  draws  attention 
to,  or  discusses,  provisions  elsewhere  in 
this  part  that  need  special  emphasis  or 
clarification  with  respect  to  awards  to 
for-profit  organizations. 

§  74/705    Prohibition  against  profit. 

Attention  is  directed  to  §  74.170, 
which  provides,  in  effect,  that  no  grant 
funds  may  be  paid  as  profit  to  any 
recipient  of  a  grant  or  subgrant,  even  if 
the  recipient  is  a  for-profit  organization. 
Profit  is  any  amount  in  excess  of 
allowable  direct  and  indirect  costs  of 
the  recipient.  i 

§  74.710    Real  propety,  equipment,  and 
supplies. 

(a)  Scope.  (1)  This  section  applies  to 
real  property,  equipment,  and  supplies 
which,  in  accordance  with  §  74.130, 
would  be  subject  to  Subpart  O  of  this 
part  but  is  acquired  under  a  grant  or 
subgrant  to  a  for-profit  organization. 

(2)  A  grantee  that  is  not  a  for-profit 
organization  may  take  title  to  property 
acquired  under  a  subgrant  to  a  for-profit 
organization.  If  so,  the  property  will  be 
considered  as  acquired  by  the  grantee 
under  its  grant,  and  this  section  will  not 
apply  to  the  property. 

(b)  Applicable  rules.  [\]  Property 
subject  to  this  section  is  exempt  from 
Subpart  O  of  this  part.  Instead,  the 
clause  entiUed  "Government  Property" 
in  41  CFR  l-7.203-21(a)  is  deemed  to  be 
in  every  grant  or  subgrant  to  a  for-profit 
organization,  and  the  provisions  in  that 
clause  that  apply  to  property  acquired 
for  the  Government  apply  to  property 
subject  to  this  section.  For  this  purpose, 
the  terms  "contract"  and  its  deriv  atives 
in  that  clause  are  considered  to  refer  to 
the  grant  or  subgrant  under  which  the 
property  is  acquired,  "subcontract"  and 
its  derivatives  to  refer  to  any  subaward 
under  that  grant  or  subgrant,  and 
"contracting  Officer"  to  refer  to  the  HHS 
grants  officer. 

(2)  Records  subject  to  the  Government 
Property  clause  are  exempt  from 
Subpart  D  of  this  part. 

(c)  Approval  for  acquisition.  A 
recipient  shall  not  acquire  property  to  be 


subject  to  this  section  without  the  prior 
approval  of  the  granting  agency. 

§74.715    General  program  income. 

The  additional  costs  alternative 
described  in  §  74.42(e)  of  this  part  may 
not  be  applied  to  general  program 
income  earned  by  a  recipient  that  is  a 
for-profit  organization. 

§  74.720    Cost  sharing  under  research 
grants. 

Under  research  grants  to  for-profit 
organizations,  HHS  does  not  enter  into 
institutional  cost-sharing  agreements 
that  cover  all  or  a  number  of  its  research 
project  grants  to  the  grantee  in  the 
aggregate.  In  research  grants  to  these 
organizations,  HHS  implements 
statutory  requirements  for  cost  sharing 
through  separate  cost-sharing 
agreements  negotiated  for  each  research 
project. 

PART  1336-1  AMENDED] 

F  45  CFR  Part  1336  is  amended  as 
follows: 

1,  The  authority  citation  for  42  CFR 
Part  1336  reads  as  follows: 

Authority:  88  Stat.  2324  (42  U.S.C.  299ld). 

§  1336.30    (Amended] 

2.  Section  1336.30  is  amended  to 
delete  the  word  "nonprofit"  in  the  two 
places  that  it  occurs. 

|FR  [)(>(.   H2-J:098  Filed  n-::i-82  845  am| 
BILLING  COOE  41S<M)4-M 


Office  of  Child  Support  Enforcement 

45  CFR  Part  304 

Federal  Financial  Participation  in  the 
Costs  of  Cooperative  Agreements 
With  Courts  and  Law  Enforcement 
Officials 

agency:  Office  of  Child  Support 
Enforcement  (OCSE).  HHS. 

ACTION:  Final  rule. 

summary:  The  Child  Support 
Enforcement  program  in  many  States 
relies  heavily  on  the  cooperation  of 
courts  for  the  processing  of  child  support 
cases.  Some  courts  have  experienced 
marked  increases  in  the  volume  of  these 
cases  as  a  direct  result  of  the  Child 
Support  Enforcement  program.  To 
compensate  courts  for  this  increased 
activity,  title  IV-D  of  the  Social  Security 
Act  permits  Federal  matching  for  IV-D 
related  court  costs  by  means  of 
cooperative  agreements  between  courts 
and  child  support  agencies.  In  addition, 
title  IV-D  permits  child  support  agencies 
to  enter  into  similar  cooperative 
arrangements  with  certain  law 


enforcement  officials  to  provide  for  the 
prosecution  of  child  support  cases. 
Section  404  of  Pub.  L.  96-265.  the 
Social  Security  Disability  Amendments 
of  1980.  amended  section  455  of  the 
Social  Security  Act  effective  July  1. 1980 
by  expanding  the  availability  of  Federal 
financial  participation  (FFP)  in  court 
costs.  This  statute  for  the  first  time 
permits  FFP  in  certain  costs  incurred  by 
courts  in  cormection  with  the  actual 
judicial  decision-making  process.  These 
regulations  implement  the  new  statutory 
provision.  In  addition,  we  are  making 
several  changes  in  the  language  of  the 
existing  regulations  at  45  CFR  304.21  to 
provide  greater  clarity  for  users  of  the 
regulations.  No  substantive  changes  are 
being  made  with  respect  to  agreements 
with  law  enforcement  officials. 

date:  November  24. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  P.  Fitzgerald— (301)  443-5350. 

SUPPLEMENTARY  INFORMATION: 

Background 

Federal  policy  governing  the  financing 
of  prosecutorial  law  enforcement 
officials  under  agreements  with  child 
support  agencies  has  undergone  little 
change  since  the  inception  of  the  IV-D 
program.  However,  the  policy  with 
respect  to  courts  has  been  gradually 
liberalized  to  permit  increased  FFP. 

Original  Federal  policy  under  title  IV- 
D  provided  FFP  only  in  costs  of 
compensation  of  certain  court 
employees  performing  IV-D  functions. 
FFP  in  all  the  administrative  costs  in 
support  of  these  individuals  and  all 
other  ordinary  administrative  costs  of 
the  judiciary  system  was  prohibited 
under  this  early  policy. 

An  expanded  level  of  FFP  in  court 
costs  was  established  by  a  final  rule 
published  by  OCSE  on  July  31, 1978  (43 
FR  33249).  It  was  later  applied 
retroactively  to  July  1. 1975  under  an 
amendment  published  October  3. 1979 
(44  FR  56939),  This  expanded  FFP  is 
provided  for  in  existing  regulations  at  45 
CFR  304.21.  These  regulations  prohibit 
FFP  In  "any  costs  incurred  by  a  court  in 
making  judicial  determinations," 
including  both  personnel  and 
administrative  court  costs  associated 
with  the  judicial  determination  process. 
Under  existing  regulations,  however. 
FFP  is  available  in  the  costs  of 
compensation  of  non-judicial  staff  and 
in  certain  related  administrative  costs, 
such  as  office  space,  furnishings, 
supplies,  computers,  etc.,  incurred  in 
providing  child  support  enforcem'ent 
services  under  the  IV-D  program.  Costs 
of  compensation  of  court  referees  and 
court  masters  are  also  eligible  for  FFP, 
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but  only  if  the  referee  or  master  does  not 
make  the  actual  judicial  determination 
or  sign  the  court  order. 

The  Department  has  historicaliy 
distinguished  the  costs  of  making 
judicial  determinations  from  the  costs  of 
performing  other  child  support  functions, 
such  as  collection  and  enforcement, 
under  cooperative  agreements  with 
courts.  It  has  been  our  position  that 
funding  the  costs  of  judicial  decision- 
making could  raise  questions  concerning 
the  impartiality  of  the  judicial  process. 
Thus,  while  OCSE  policy  has  permitted 
FFP  in  certain  costs  incurred  by  courts 
in  providing  IV-D  services  in  the 
interest  of  encouraging  expansion  and 
improvement  of  the  Child  Support 
Enforcement  program,  it  has  not 
permitted  FFP  in  any  personnel  or  other 
administrative  costs  incurred  in  the 
course  of  the  judicial  determination 
process. 

New  Statutory  Provisions 

Effective  July  1, 1980,  section  404  of 
Pub.  L.  96-265  expands  the  availalulity 
of  FFP  in  IV-D  related  court  activities. 
Personnel  and  administrative  costs 
incurred  in  making  judicial 
determinations  with  respect  to  cases 
receiving  child  support  enforcement 
services  under  a  State's  IV-D  plan  are 
now  eligible  for  FFP  under  the  amended 
statute,  with  the  exception  of 
"expenditures  for.  or  in  connection  with, 
judges  and  other  individuals  making 
judicial  determinations."  Further, 
section  404  provides  that  FTP  in  these 
newly  eligible  costs  is  available  only  in 
costs  above  calendar  year  1978  costs. 
The  latter  provision  is  discussed  in 
greater  detail  below  under  the  heading, 
"Maintenance  of  Effort  Provision." 

New  Expenditures  For  Which  FFP  Is 
Available 

Section  404  of  Pub.  L.  96-265  permits 
FFP  in  the  costs  of  support  staff  and 
administration  of  court  activities  related 
to  judicial  determinations  with  respect 
to  cases  receiving  services  under  the  IV- 
D  State  plan.  Under  section  404  the  costs 
of  judicial  support  staff  such  as  bailiff, 
stenographer  and  court  recorder,  which 
were  previously  ineligible  because  they 
are  costs  related  to  judicial 
determinations,  are  now  eligible  for 
Federal  matching.  In  addition, 
administrative  costs  of  courts 
attributable  to  judicial  determinations, 
with  the  exception  of  those 
administrative  costs  directly  related  to 
the  judicial  decision  maker  in  his  or  her 
decision-making  capacity,  are  now 
eligible  for  FFP  under  the  IV-D  program. 
We  define  these  eligible  administrative 
costs  to  include  office  space,  equipment, 
furnishings,  supplies,  travel  and  training 


incurred  on  behalf  of  judicial  support 
staff  performing  IV-D  functions  u'.der  a 
f  ooperative  agreement. 

Under  the  provisions  of  Pub.  L.  96-265. 
tilt;  prohibition  against  FFP  in  costs 
directly  associated  with  judges  and 
other  officials  who' make  judicial 
decisions  remains  in  effect  Thus, 
regulations  at  45  CFR  304.21(b)  specify 
that  court  costs  which  remain  ineligible 
for  FFP  are  those  assnci-ited  with 
corrif)€nsation  of  judges  and  other 
individuals  who  make  judicidl 
determinations,  as  well  as  the  costs  of 
personal  office  space,  eqjipment. 
furnishings,  supplies,  travel  and  training 
related  to  judicial  decision  makers. 
Travel  and  training  costs  not  related  to 
the  judicial  determination  process 
continue  to  be  eligible  for  FI-'P  under  the 
final  rule.  In  the  notice  of  proposed 
ruleniaking  we  excluded  ail  costs 
associated  with  judicial  decision 
makers,  including  costs  of  travel  and 
training  unrelated  to  the  judicial 
determination  process.  This  change  from 
the  NPRM  as  to  travel  and  training  is 
discussed  below  under  the  heading 
"Responses  to  Comments," 

.Maintenance  of  Effort  Provision 

Section  404  of  Pub.  L.  9t>-265  provides 

that  "the  aggregate  amount  of  the 
expenditures"  for  which  reimbursement 
is  claimed  under  this  statute  must  be 
"reduced  (but  not  below  zero)  by  the 
toUil  amount  of  [such!  expenditures 

■   '  which  vvci'e  made  by  the  State  for 
the  12-fnonth  period  beginning  January 
1, 1978,"  This  provision  insures  that  the 
Federal  role  with  respect  to  the  newly 
eligible  court  costs  is  one  of  encouraging 
increased  court  time  for  ca.ses  receiving 
IV-D  services  through  State  and  local 
courts  under  cooperative  agreements, 
rather  than  matching  expenses  which 
have  been  financed  solely  b\'  State  and 
local  governments  before  Federal 
reimbursement  was  available. 

.Mthough  the  statute  quoted  above 
refers  to  1978  expenditures  "made  by 
the  State."  we  interpret  the  statutory 
maintenance  of  effort  piovisinn  as 
applying  to  each  cooperate,  e  ^'greement 
under  which  FFP  is  claimed.  We  believe 
that  this  is  the  most  practical 
interpretation  of  this  requirement 
because  it  will  necessitate  that 
expenditure  totals  be  accumulated  only 
one  time,  generally  at  the  local  level.  A 
statewide  expenditure  total  would 
require  that  aggregate  court  costs  foi  all 
cooperative  agreements  be  maintained 
by  the  State  in  addition  to  costs  for  each 
individual  agreement.  Only  when  the 
aggregate  statewide  costs  were 
exceeded  would  any  of  the  newly 
eligible  costs  of  making  judicial 
determinations  be  eligible  for  FFP. 


Under  a  st.itewide  apphcation  of  the 
maintenance  of  effort  clause,  the  imparl 
of  courts  that  refuse  to  participate  in  the 
expansion  of  IV-D  activ  ities  permitted 
by  the  new  statute  would  be  to  increase 
the  1978  base  year  "deductible" 
expenditures  without  adding  to  the 
eligible  expenditures  for  the  current 
period  This  would  be  burdensome  on 
those  courts  interested  in  participating. 
Accumulating  costs  in  this  fashjon  could 
thus  frustrate  the  intent  of  Congress  by 
discouraging  increased  court 
participation  in  the  adjudication  of  IV-D 
cases  in  those  courts  that  are  wdhng  to 
increase  their  expenditures.  We  believe 
that  applying  the  maintenance  of  effort 
requirements  by  agreement  rather  than 
statewide  is  therefore  more 
advantageous  to  mterested  courts,  in 
addition  to  being  more  practical. 

For  the  above  reasons,  the  regulations 
at  45  CFR  304.21(c)  require  that  for  each 
cooperative  agreement,  the  State  or 
local  jurisdiction  must  spend  up  to  its 
calendar  year  1978  level  of  expenditures 
for  the  activities  eligible  under  section 
404  of  Pub.  L.  96-265  before  it  can 
receive  FFP  in  the  eligible  expenditures 
above  this  level.  Th.s  rule  applies  both 
to  agreements  covering  individual  courts 
and  those  covering  multiple  courts.  The 
administration  of  this  provision  requires 
that  1978  expenditures  for  applicable 
eligible  items  be  reconstructed  for  each 
cooperative  agreement. 

Reconstruction  of  1978  Costs 

According  to  section  404.  the  1978 
costs  which  must  be  subtracted  from 
claims  for  FFP  in  the  newly  covered 
court  activities  are  those  "attributable  lo 
the  performance  of  services  which  are 
directly  related  to.  and  clearly 
identifiable  with,  the  operation  of  (the 
IV-D  State]  plan."  Thus,  the  1978  base 
period  expenditures  which  are 
reconstructed  by  courts  in  order  to  make 
claims  for  FFP  under  section  404  should 
include  only  expenditures  incurred  on 
behalf  of  cases  receiving  services  under 
the  IV-D  State  plan.  Cases  receiving 
services  under  the  IV-D  Stale  plan 
during  the  1978  base  period  are  those  for 
which  either  (a)  an  assignment  under  45 
CFR  232  11  was  in  effect,  or  (b)  an 
application  for  services  under  45  CFR 
,'502.33  had  been  made.  Expenditures  fur 
other  types  of  child  support  cases  must 
not  be  included  in  the  reported  calendar 
year  1978  costs. 

Section  4M  opecifies  that  the  1978 
base  prnud  expenditures  which  are 
used  lo  reduce  the  amount  of  Federal 
reimbursement  for  the  nev\ly  eligible 
costs  must  be  the  "total  amount"  of  such 
costs  which  were  incurred  in  1978. 
OCSE  interprets  this  to  apply  even  if 
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claims  Filed  under  an  agreement  do  not 
include  all  the  costs  for  which 
reimbursement  is  available  under 
section  404.  Therefore,  the  1978  base 
period  expenditure  figure  for  each 
agreement  must  include  all  the  costs 
incurred  in  calendar  year  1978  for  the 
activities  now  eligible  under  section  404. 
regardless  of  whether  all  such  costs  are 
currently  claimed  for  reimbursement 
under  the  agreement. 

Determination  of  1978  base  period 
exenditures  may  prove  to  be 
administratively  difficult  for  courts 
which  did  not  keep  records  in  relation  to 
IV-D  cases  in  1978  and  are  now 
required,  in  retrospect,  to  reconstruct 
these  costs.  In  recognition  of  this 
potential  difficulty,  which  is 
unavoidable  under  the  requirements  of 
the  statute,  we  have  instructed  our 
regional  offices  to  assist  States  in 
developing  acceptable  methods  of 
reconstructing  1978  costs  incurred  on 
behalf  of  IV-D  cases. 

In  our  proposed  rules,  we  included  a 
requirement  that  States  follow  OCSE 
instructions  regarding  reconstruction  of 
1978  costs.  In  the  interim  it  has  become 
clear  that  the  differences  in  court 
structures,  accounting  methods,  etc., 
make  it  unreasonable  to  impose  a 
standardized  set  of  instructions  on  how 
to  reconstruct  1978  expenditures. 
Therefore,  we  have  changed  this  final 
rule  at  §  304.21(e)  to  instead  allow 
States  the  discretion  to  design  methods 
for  reconstructing  these  costs,  subject  to 
Regional  Office  approval.  We  continue 
to  encourage  States  to  consult  the 
instructions  on  documentation  required 
to  support  claims  for  FFP  under 
cooperative  agreements  contained  in 
OCSE-AT-77-3,  dated  January  28. 1977. 
The  acceptable  methods  for 
documenting  costs  in  that  AT  are:  daily 
time  records,  predetermined  fixed  rates 
negotiated  with  the  IV-D  agency, 
sampling  techniques,  and  other 
alternative  methods  the  IV-D  agency 
may  propose.  In  addition,  the  general 
instructions  regarding  the  new  court 
costs  provisions  contained  in  OCSE- 
AT-«0-14.  dated  August  29,  1980,  and 
OCSE-AT-80-17,  dated  December  5. 
1980,  remain  in  effect  and  will  be  helpful 
to  States  or  courts  in  designing  a 
reconstruction  methodology. 

State  Agency  Requirement 

In  order  both  to  provide  a  record  of 
the  1978  expenditure  levels  required  by 
the  statute  and  to  encourage  State 
oversight  with  regard  to  the  new 
expenditure  items,  §  304.21(d)(1) 
requires  State  IV-D  agencies  to  submit  a 
1978  expenditure  figure  to  the  regional 
office  for  each  cooperative  agreement 
under  which  FFP  is  claimed  for  costs 


associated  with  judicial  decisions.  In 
addition,  §  304, 21(d)(2)  requires  State 
IV-D  agencies  to  determine  what 
background  information  is  needed  in 
support  of  the  1978  expenditure  figure 
described  in  paragraph  (d)(1)  and  to 
submit  that  information  as  well.  These 
requirements  apply  both  to  existing  and 
to  new  cooperative  agreements.  The 
1978  figures  must  be  calculated 
according  to  an  approved  methodology, 
as  noted  above.  Again,  this  rule  is 
applicable  by  agreement,  not 
necessarily  by  court,  so  that  only  one 
1978  expenditure  figure  must  be 
submitted  for  each  agreement, 
regardless  of  the  number  of  courts  under 
that  agreement. 

Responses  to  Comments 

A  notice  of  proposed  rulemaking  was 
published  on  June  4. 1981  in  the  Federal 
Register  (46  FR  29964).  The  Department 
received  six  comments  from  State 
agencies.  One  commenter  simply 
acknowledged  the  relationship  of  the 
proposed  requirements  with  those  of  the 
statute,  and  another  expressed  support 
for  the  provisions  of  the  NPRM.  The 
remaining  substantive  comments  and 
our  responses  are  as  follows: 

1  Comment:  The  proposed  regulation 
precludes  IV-D  reimbursement  under  a 
cooperative  agreement  with  a  court  for 
the  costs  of  travel  and  training  incurred 
by  judges  who  make  judicial 
determinations,  even  when  the  travel 
and  training  are  not  connected  with 
judicial  determinations.  This  policy  is 
detrimental  to  the  Child  Support 
Enforcement  program  because  it 
precludes  judges  from  attending 
program-related  meetings  and 
workshops.  It  also  constitutes  a  new 
restriction,  since  the  Department  has 
previously  permitted  FFP  in  the  costs  of 
judges'  travel  and  training  when  these 
costs  were  not  associated  with  the 
judicial  determination  process. 

Response:  Our  decision  to  propose  a 
prohibition  against  FFP  in  the  costs  of 
judges'  travel  and  training,  even  though 
some  of  these  costs  were  eligible  in  the 
past,  was  based  on  a  literal  reading  of 
the  statutory  language.  The  statute 
specifically  excludes  "expenditures  for 
or  in  connection  with  judges  and  other 
individuals  making  judicial 
determinations,"  In  our  proposed 
regulations  we  interpreted  this  broad 
prohibition  to  apply  to  the  costs  of 
judicial  travel  and  training. 

This  commenter  is  correct  that  the 
Department  has  in  the  past  allowed  FFP 
in  costs  of  IV-D  related  travel  and 
training  of  judges  when  these  costs  were 
not  directly  connected  with  the  judicial 
determination  process.  Thus,  even  under 
the  older,  more  restrictive  statutory 


provisions  with  respect  to  court  costs. 
Federal  IV-D  funds  have  been  available, 
for  example,  for  judges  to  attend  IV-D 
related  conferences  and  training 
workshops.  The  commenter  is  also 
correct  that  the  participation  of  judges 
in  these  activities  has  been  extremely 
beneficial  to  the  IV-D  program. 

In  response  to  this  comment,  we  have 
reexamined  the  new  statutory 
provisions  with  respect  to  their  effect  on 
travel  and  training  of  judges.  We  have 
concluded  that  it  is  legally  permissible 
to  continue  to  permit  FFP  in  the  costs  of 
IV-D  related  travel  and  training  of 
judges  when  this  travel  and  training  is 
not  directly  associated  with  the  judicial 
determination  process,  for  two  reasons. 

First,  the  statutory  language,  "making 
judicial  determinations."  suggests  that 
prohibition  against  FFP  in  costs 
associated  with  judges  applies  to 
activities  in  their  role  as  decision 
makers,  and  not  to  such  costs  as  can  be 
attributable  to  travel  and  training  which, 
while  related  to  the  IV-D  program,  are 
wholly  unconnected  with  the  judicial 
determination  process.  Thus,  the 
statutory  language  itself  can  be 
understood  to  permit  FFP  in  IV-D 
related  judicial  travel  and  training. 

Our  further  belief  that  some  exception 
can  be  made  with  respect  to  judicial 
travel  and  training  arises  from  the 
underlying  intent  of  the  new  statutory 
provisions.  Congress  enacted  these 
provisions  for  the  clear  purpose  of 
expanding  the  availability  of  FFP  in  the 
costs  of  judicial  determinations  with 
respect  to  IV-D  cases.  There  is  nothing 
in  the  legislative  history  of  these 
provisions  to  suggest  that  Congress 
intended  to  restrict  the  availability  of 
FFP  where  it  had  not  been  restricted  in 
the  past.  This  further  supports  our 
conclusion  that  the  statutory  prohibition 
against  FFP  in  "expenditures  for  or  in 
connection  with  judges  and  other 
individuals  making  judicial 
determinations"  need  not  apply  to 
judges'  travel  and  training  when  these 
activities  are  not  connected  with  the  . 
judicial  determination  process. 

Accordingly,  we  have  amended  this 
final  rule  at  \  304.21(b)  to  narrow  the 
prohibition  against  FFP  in  this  area  to 
"costs  of  travel  and  training  related  to 
the  judicial  determination  process 
incurred  by  judges  or  other  officials  who 
make  judicial  decisions."  An  example  of 
travel  costs  that  would  not  be  eligible 
for  FFP  would  be  the  travel  costs 
associated  with  a  circuit  judge  who 
travels  to  one  or  more  locations  to  hear 
cases.  However,  the  costs  of  judges' 
travel  or  training  not  associated  with  the 
judicial  determination  process,  such  as 
the  costs  of  attending  a  IV-D  related 
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training  conference,  will  continue  to  be 
eligible  for  FFP  as  they  have  in  the  past. 
These  previously  eligible  costs  need  not 
be  incorporated  into  the  1978  base 
period  amount  to  costs  of  judicial 
determinations. 

2.  Comment:  Does  judicial  support 
staff  include  supervisory  and  clerical 
staff  not  directly  attached  to  the  Circuit 
Court,  but  providing  background  and 
social  history  data  for  making  judicial 
determinations? 

Response:  This  comment  points  out  a 
problem  that  we  expect  many  courts 
will  have  when  trying  to  determine 
which  costs  are  subject  to  the  new 
provisions,  especially  the  maintenance 
of  effort  requirements  and  which  costs 
are  reimbursable  under  the  earlier 
statute,  which  did  not  require  a 
maintenance  of  effort.  There  will  be 
many  instances  where  the  distinction 
will  not  be  readily  clear. 

One  basis  for  determining  whether 
reimbursement  is  available  under  the 
old  provisions  (i.e.,  with  no  maintenance 
of  effort)  rather  than  under  the  new 
provisions  (i.e.,  where  a  maintenance  of 
effort  is  required)  is  whether  the  court 
received  reimbursement  in  the  past  for 
the  costs  in  question.  If  so,  this  would 
suggest  that  the  costs  in  question  are 
sufficiently  remote  from  the  judicial 
determ.ination  process  that  no 
maintenance  of  effort  is  required. 
Alternatively,  if  the  costs  in  question 
were  specifically  excluded  under  an 
earlier  cooperative  agreement  because 
they  were  considered  costs  associated 
with  the  judicial  determination  process, 
this  would  suggest  that  the  new 
statutory  requirements,  including  the 
maintenance  of  effort  provisions,  will 
govern  the  reimbursement  of  thrse 
costs. 

When  courts  or  State  agencies 
encounter  situations  where  the 
applicability  >.!'  the  new  as  opposed  to 
the  old  court  costs  provisi.ins  is  unclear, 
or  where  any  questions  aribe  as  to  the 
availability  of  FFP  in  court  costs,  we 
strongly  encourage  that  they  contact  the 
appropriate  Regional  Office  for 
guidance.  This  will  help  to  avoid 
problems  Hssocialed  with  the 
disallowance  nf  ineligible  or  impioperly 
calculated  expenditures  at  a  later  date. 
It  will  also  help  to  ensure  that  the  court 
or  State  agency  does  not  needlessly 
inflate  the  1978  base  period  cost  and 
thereby  reduce  the  level  of  FFP  to  which 
the  court  may  be  entitled  under  the 
statute. 

3.  Comment:  We  should  clarify  which 
costs  related  to  the  judicial  decision 
maker  are  excluded  from  FFP. 

Response:  The  costs  incurred  in  the 
processing  of  cases  receiving  services 
under  the  IV-D  State  plan  which  are 


excluded  under  this  rule  are  the  judicial 
decision  maker's  salary  and  benefits, 
and  the  personal  supplies,  furniture, 
equipment,  office  space,  travel  and 
training  related  to  the  decision-making 
process.  All  other  costs  related  to  the 
judicial  decision  maker's  processing  of 
cases  receiving  services  under  the  IV-D 
State  plan  are  eligible  for  FFP  above  the 
1978  level  of  these  costs.  These  costs 
include  all  expenditures  associated  with 
the  staff  of  the  judicial  decision  maker, 
including  the  salaries  and  benefits  for 
these  staff  and  the  supplies,  furniture, 
equipment,  and  office  space  for  these 
staff.  As  explained  above,  costs  of  IV-D 
related  travel  and  training  for  judicial 
decision  makers  are  also  eligitile  for 
FFP,  if  the  travel  and  training  are  not 
associated  with  a  particular  judicial 
decision  on  a  case  or  cases. 

4.  Comment:  The  difference  between 
the  1978  base  year  expenditures  and  the 
contract  budget  amount  should  be 
prorated  over  the  entire  twelve  months 
of  the  contract  period.  Adjustments 
would  be  made  in  the  last  month  of  the 
contract  period  to  recoup  any  over- 
payment to  ensure  that  the  total 
reimbursement  did  not  exceed  the  1978 
expenditures. 

Rcspon.ie:  This  approach  would 
involve  reimbursement  to  State  agencies 
based  on  estimates  of  expenditures 
rather  than  expenditures  actually 
incurred.  Section  455(c)(1)  of  the  act 
specifies  that  a  State's  expenditures  for 
a  quarter  shall  include  expenditures  of 
courts  attributable  to  performance  of 
services  directly  related  to,  and  clearly 
identifiable  with,  the  operation  of  the 
IV-D  State  plan.  This  precludes 
reimbuisement  based  on  estimated 
expenditures,  as  described  by  the 
commenter. 

5.  Comment:  Because  of  the  difficulty 
of  reconstructing  1978  IV-D  case  costs, 
the  statute  should  be  amended  to  allow 
for  reimbursement  of  costs  based  on 
actual  expenditures  incurred  under  the 
cooperative  agreement. 

Response:  Because  of  the  severe 
budgetary  constraints  now  facing  the 
Congress,  we  believe  that  a 
recommendation  to  remove  the 
maintenance  of  effort  provision  of  the 
statute  at  this  time  is  not  feasible.  In 
addition,  the  President  has  signed  Pub. 
L.  97-248,  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982,  which 
effective  October  1,  1983,  repeals  section 
404  of  Pub.  L.  96-265.  Thus,  Federal 
financial  participation  is  only  available 
for  the  costs  of  support  staff  and 
administration  of  court  activities  related 
to  the  judicial  determination  process 
during  the  period  July  1, 1980  through 
September  30, 1983. 


iDterim  Instructions 

Section  404  of  Pub.  L.  96-265  was 
effective  on  July  1,  1980.  Because  of  the 
short  time  between  enactment  of  the 
statute  and  its  effective  date,  we  issued 
an  Action  Transmittal  (OCSE-AT-8{V- 
14.  dated  August  29,  1980)  to  establish 
interim  procedures  for  FFP  in  the  newly 
eligible  court  costs,  pending  the 
development  of  regulations  for  this 
purpose.  A  subsequent  Action 
Transmittal  (OCSE-AT--80-17,  dated 
December  5.  1980)  rp\  ised  certain 
instructions  contained  in  the  earlier 
Action  Transmittal  .\s  discussed  above, 
these  Action  Transmittals  remain  in 
effect  and  will  be  helpful  to  States  as  a 
supplement  to  these  regulations. 

OMB  Review 

Reporting  requirements  contained  in 
this  regulation  (45  CFR  304.21(d))  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511). 
and  have  been  assigned  OMB  control 
number  0960-0305. 

List  of  Subjects  in  4.5  (VK  Part 
304 

Child  welfare,  Grant  programs/social 
programs. 

PART  304— [AMENDED] 

45  CFR  304.21  is  revised  to  read  as 
follows: 

5  304.21  Federal  financial  part'C'pation  in 
the  costs  of  cooperative  agreements  with 
courts  and  law  enforcement  officials. 

(a)  General.  Subject  to  the  conditions 
and  limitations  specified  in  this  Part. 
Federal  financial  participation  (FFP)  at 
the  75  percent  rate  is  available  in  the 
costs  of  cooperative  agreements  with 
appropriate  courts  and  law  enforcement 
officials  in  accordance  with  the 
requirements  of  §  302.34  of  this  chapter. 
"Law  enforcement  officials"  means 
district  attorneys,  attorneys  general,  and 
similar  public  attorneys  and  prosecutors 
and  their  staff.  Then  performed  under 
written  agreement,  costs  of  the  following 
activities  are  subject  to  reimbursement: 

(1)  The  activities,  including 
administration  of  such  activities, 
specified  in  §  304.20(b)(2)-(8)  of  this 
chapter: 

(2)  Reasonable  and  essential  short 
term  training  of  court  and  law 
enforcement  staff  assigned  on  a  full  or 
part  time  basis  to  support  enforcement 
functions  under  the  cooperative 
agreement. 

(b)  Limitations.  Federal  financial 
participation  is  not  available  in: 
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(1)  Service  of  process  and  court  filing 
fees  unless  the  court  or  law  enforcement 
agency  would  normally  be  required  to 
pay  the  cost  of  such  fees; 

(2)  Costs  of  compensation  (salary  and 
fringe  benefits)  of  judges  or  other 
individuals  who  make  judicial  decisions; 

(3)  Costs  of  travel  and  training  related 
to  the  judicial  determination  process 
incurred  by  judges  or  other  officials  who 
make  judicial  decisions; 

(4)  Office  related  costs,  such  as  space, 
equipment,  furnishings  and  supplies, 
incurred  by  judges  or  other  officials  who 
make  judicial  decisions. 

(c)  Special  conditions  pertaining  to 
costs  related  to  judicial  decisions.  (1) 
Administrabve  and  personnel  costs 
incurred  by  courts  as  part  of  the  judicial 
decision-making  process  are  eligible  for 
FTP  only  insofar  as  these  costs  with 
respect  to  a  particular  cooperative 
agreement  under  the  IV-D  State  plan 
exceed  the  level  of  calendar  year  1978 
expenditures  for  these  items. 

(2)  Claims  for  FTP  in  expenditures 
incurred  under  paragraph  (c)(1)  of  this 
sfction  with  respect  to  a  particular 
cooperative  agreement  will  be  paid  only 
after  such  expenditiu-es  within  the 
calendar  year  exceed  the  level  of 
calendar  year  1978  expenditures. 

(d)  State  agency  requirement.  For 
each  cooperative  agreement  under 
which  FTP  in  costs  associated  with 
judicial  determinations  is  claimed,  the 
State  IV-D  agency  shall: 

(1)  Submit  to  the  Regional  Office  the 
lump  sum  total  of  all  calendar  year  1978 
costs  related  to  judicial  determinations 
incurred  on  behalf  of  cases  receiving 
services  under  the  IV-D  State  plan, 
except  those  costs  specified  in 
paragraphs  (b)  (2)  tlirough  (4)  of  this 
section;  and 

(2)  Determine  what  background 
information  is  needed  in  support  of  the 
1978  expenditure  figure  described  in 
paragraph  (d)(1)  of  this  section  and 
submit  that  information  to  the  Regional 
Office. 

(e)  Methods  of  determining  costs.  (1) 
The  State  IV-D  agency  has  discretion 
with  respect  to  the  method  of  calculating 
eligible  expenditures  by  courts  and  law 
enforcement  officials  under  cooperative 
agreements.  However,  any  method  used 
must  account  for  specific  costs  incurred 
on  behalf  of  cases  receiving  services 
under  the  IV-D  State  plan. 

(2)  The  State  IV-D  agency  shall  obtain 
Regional  Office  approval  for  the  method 
used  to  reconstruct  1978  expenditures 
under  the  requirements  of  paragraphs  (c) 
and  (d)  of  this  section  prior  to  claiming 
the  excess  expenditures  for 
reimbursement. 

(f)  When  agreements  take  effect.  FTP 
is  available  in  IV-D  costs  incurred  as  of 


the  first  day  of  the  calendar  quarter  in 
which  a  cooperative  agreement  or 
amendment  is  signed  by  parties 
sufficient  to  create  a  contractual 
arrangement  under  State  law. 

Note. — The  Secretary  has  determined  that 
this  document  is  not  a  major  rule  as 
descnbed  by  Executive  Order  12291.  because 
it  does  not  meet  any  of  the  criteria  set  forth  in 
Section  1  of  the  Elxecutive  Order.  The 
Secretary  certifies  that  because  these 
regulations  apply  to  States  and  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  they  do 
not  require  a  regulatory  flexibility  analysis  as 
provided  in  Pub.  L  96-354,  the  Regulatory 
Flexibility  Act  of  1980. 
(Section  1102  of  the  Social  Security  Act.  42 
use.  1302  and  Section  452(a)  of  the  Social 
Security  Act  42  U.S.C.  652(a)) 
(Catalog  of  Federal  Domestic  Assistance 
Program  So.  13  679.  Child  Support 
Enforcement  Program) 

Dated.  April  29.  1982. 
John  A.  Svahn, 

Director.  Office  of  Child  Support 
E:'fiiri  emenL 

Approved.  September  8.  1982. 
Richard  S.  Schweiker, 

Secretary. 

\\H  D<ic   H2-.1211*  Filed  n-23-M  3  45  nml 
BILLING  CODE  4190-11-M 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

rSC  Docket  No.  82-482;  RM-41 18] 

Radio  Broadcast  Services;  FM 
Broadcast  Station  In  Frisco,  Colorado; 
Changes  made  In  Table  of 
Assignments 

agency:  Federal  Communication's 

Commission. 

action:  Final  rule. 

summary:  Action  taken  herein  assigns 
FM  Channel  221A  to  Frisco,  Colorado,  in 
response  to  a  petition  filed  by  P-N-P 
Broadcasting.  The  assignment  could 
provide  a  first  FM  service  to  Frisco. 

date;  Effpctive  January  14, 1983. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  N.  Lipp,  Broadcast  Bureau,  [202) 
632-7792. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Adopted:  November  5, 1982. 
Released:  November  15.  1982. 

In  the  matter  of  an  amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 


Broadcast  Stations.  (Frisco,  Colorado); 
DC  Docket  No.  82-482,  RM-41 18;  report 
and  order  (Proceeding  Terminated). 

1.  The  Commission  has  under 
consideration  a  Notice  of  Proposed  Rule 
Making,  47  FR  35489,  published  August 
10, 1962.  proposing  the  assignment  of  FM 
Channel  221A  to  Frisco,  Colorado,  as 
that  community's  first  FM  assignment,  in 
response  to  a  petition  filed  by  P-N-P 
Broadcasting  ("petitioner").  Petitioner 
filed  comments  in  support  of  the 
proposal  and  reaffirmed  its  intention  to 
apply  for  the  channel,  if  assigned.  The 
channel  can  be  assigned  in  compliance 
with  the  minimum  distance  separation 
requirements.  Blue  Valley  Television 
Association  ("BVTA")  filed  comments 
after  the  date  set  for  filing  comments, 
contesting  this  proposal  on  the  grounds 
that  BVTA  now  occupies  that  frequency 
with  translator  Station  KPKF.  We  have 
accepted  these  comments  for 
consideration.  As  to  the  translator 
station,  the  Commission's  Rules 

(§  74.702)  provide  that  such  stations  are 
not  protected  against  interference  and 
must  terminate  use  of  a  frequency  which 
would  cause  interference  to  a  full 
broadcast  use.  Thus,  BVTA's  station  is 
not  an  obstacle  to  the  assignment  of 
Channel  221A,  as  proposed. 

2.  The  Commission  has  determined 
that  the  public  interest  would  be  served 
by  assigning  Channel  221A  to  Frisco, 
Colorado,  since  it  would  provide  a  first 
local  FM  service  to  that  commuity. 

3.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(d)(1),  303(g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934.  as 
amended,  and  §  §  0.204(b)  and  0.281  of 
the  Commission's  Rules,  it  is  ordered. 
That  effective  January  14, 1983, 

§  73.202(b)  of  the  Commission's  Rules,  is 
amended  with  respect  to  the  following 
community: 


47  CFR  Pa 
(BC  Docket 


City 


Fnsco.  Colorado . 


Ctiannel 
No 


221A 


4.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

5.  For  further  information  contact 
Mark  N.  Lipp,  Broadcast  Bureau,  (202) 
632-7792. 

(Sees.  4,  303.  48  stat.,  as  amended.  1066,  1082; 
47  U.S.C.  154.  303) 

Federal  Communications  Commission. 
Roderick  K.  Porter, 

Chief  Policy  and  Rules  Division.  Broadcast 
Bureau. 

\r».  Doc.  83-321U  PIM  11-2:MIZ;  MS  ami 
BILUNO  COOC  •7ia-«1-«i 


AGENCY:  F( 

Commissic 
action:  Fii 


FOR  FURTHI 

Mark  N.  U\ 

632-7792. 

SUPPLEMEN 


I  Ml 
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1066,  1082; 


47  CFR  Part  73 

[BC  Docket  No.  82-483;  RM-4116] 

Radio  Broadcast  Services;  FM 
Broadcast  Station  in  Waimea,  Hawaii; 
Ctianges  Made  in  Table  of 
Assignments 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  Action  taken  herein  assigns 

Class  C  Channel  256  to  Waimea, 

Hawaii,  in  response  to  a  petition  filed  by 

Richard  A.  Bowers  and  Thomas  F. 

Muller.  The  assigned  channel  could 

provide  a  first  local  FM  service  to 

Waimea. 

date:  Effective  January  14. 1983. 

ADDRESS:  Federal  Communications 

Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  N.  Lipp,  Broadcast  Bureau,  (202) 

632-7792. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 
Adopted:  November  5.  1982. 
Released:  November  15.  1982. 

In  the  matter  of  an  amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations.  (Wdimpa,  Hawaii); 
BC  Docket  No.  82-483.  RM-1116;  report 
and  order  (Proceeding  Terminated). 

1.  The  Commission  has  under 
onsidcration  a  Notice  of  Proposed  Rule 
Making.  47  FR  3.5498.  published  August 
10,  1982,  proposing  the  assignment  of 
Class  C  Channel  256  to  Waimea. 
Hawaii,  as  that  community's  first  FM 
assignment,  in  response  to  a  petitiiin 
filed  by  Richard  A.  Bowers  and  Thomas 
F.  Muller  ("petitioners").  Janus,  Inc., 
whose  principals  include  the  petitioners, 
filed  comments  in  support  of  the 
assignment  and  said  that  they  would 
apply  for  the  channel,  if  assigned.  \o 
oppositions  to  the  proposal  were 
received.  The  channel  can  be  assigned 
in  compliance  with  the  minimum 
distance  separation  requirements. 

2.  The  Commission  has  determined 
that  the  public  interest  would  be  served 
by  assigning  Channel  256  to  Waimea, 
Hawaii,  since  it  could  provide  a  first 
local  FM  service  to  that  community. 

3.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(d)(1).  303(g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §§  0.281  and  0.204(b)  of 
the  Commission's  Rules,  it  is  ordered, 
That  effective  January  14, 1983, 

§  73.202(b)  of  the  Commission's  Rules  is 
amended  with  respect  to  the  following 
community: 


Oty 


Channel 
No 


Waimea.  Hawaii.. 


?56 


4.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

5.  For  further  information  contact 
Mark  N.  Lipp,  Broadcast  Bureau,  (202) 
632-7792. 

(Sees.  4.  303,  48  Stal..  as  amended.  1066.  1082 
47U.S.C.  154.  303) 

P'ederal  Communications  Commission. 
Roderick  K.  Porter, 

Chief.  Policy  and  Rules  Division  Broadcast 

Bureau. 

(FR  Doc.  a:-a;i.>»  Filed  l!-23-tt2.  &45amJ 
BILLING  CODE  6712-01-M 


47  CFR  Part  73 

(BC  Docket  No.  82-486;  RM-4U4I 

Radio  Broadcast  Services;  FM 
Broadcast  Station  in  Caldwell,  Idaho; 
Ctianges  Made  in  Table  of 
Assignments 

AGENCY:  Federal  Communications 

Commission. 
ACTION:  Final  rule. 

summary:  Action  taken  herein  assigns 
Channel  296A  to  Caldwell.  Idaho,  in 
rosponse  to  a  petition  filed  by  Twin 
Cities  Bioadcasting  Company,  The 
assigned  channel  could  provide  a  third 
lucal  dural  service  to  Caldwell. 
DATE:  Effective  January  14, 1983. 
ADDRESS;  Federal  Communications 
Conn^'s.sion.  Washinoton,  D.C  205.54. 
FOR  FURTHER  INFORMATION  CONTACT: 
M..rk  Lipp.  Broadcast  Bureau  (202)  632- 
7792. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  P.;:t  "t 
Radio  broadcasting. 

.Adopted:  November  5.  1982. 
Released:  November  15,  1982. 

In  the  matter  of  an  amendment  of 
§  73.202(b),  Table  of  Assignments.  FM 
Broadcast  Stations.  (Caldwell,  Idaho): 
BC  Docket  No,  82-486,  RM-4144;  report 
and  order  (Proceeding  Terminated). 

1.  The  Commission  has  under 
consideration  a  Notice  of  Proposed  Rule 
Making,  47  FR  34599,  published  August 
10, 1982.  proposing  the  assignment  of 
Channel  296A  to  Caldwell,  Idaho,  as 
that  community's  third  FM  assignment 
in  response  to  a  petition  filed  by  Twin 
Cities  Broadcasting  Company 
("petitioner").  Petitioner  filed  com.ments 
in  support  of  the  proposal  and 
reaffirmed  its  interest  in  applying  for  the 
channel,  if  assigned.  The  channel  can  be 


assigned  in  compliance  with  the 
minimum  distance  separation 
requirements.  No  oppositions  to  the 
proposal  were  received. 

2.  The  Commission  has  determined 
that  the  public  interest  would  be  served 
by  assigning  Channel  296A  to  Caldwell, 
Idaho,  since  it  could  provide  a  third 
local  FM  service  to  that  community. 

3.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i|. 
5(d)(1).  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934.  as 
amended,  and  §§  0.204(b)  and  0.281  uf 
the  Commissions  Rules,  it  is  ordered, 
that  effective  January  14,  1983. 

§  73.202(b)  of  the  Commission's  rules  is 
amended  with  respect  to  the  following 
communitv: 


City 


Catd«>e<l.  Idaho.. 


Channel 
No. 


231,276*. 
296A 


4.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

5.  For  further  information  contact 
Mark  N.  Lipp,  Broadcast  Bureau,  (202) 
632-7792. 

(Sees.  4,  303, 48  Stat,,  as  amended,  1066. 1089: 

47  U.S.C,  154.  303) 

Federal  Communications  Commission. 

Roderick  K.  Porter, 

Chief.  Policy  and  Rules  Division,  Broadcast 
Bureau. 

(FR  Doc.  82-32155  Filed  11-23-82:  8:45  am] 
BILLING  CODE  6712-01-M 


47  CFR  Part  73 

!BC  Docket  No.  82-487:  RM-4129] 

Radio  Broadcast  Services:  FM 
Broadcast  Station  in  Fort  Scott, 
Kansas;  Changes  made  in  Table  of 
Assignments 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  Action  taken  herein  assigns 
FM  Channel  269A  to  Fort  Scott,  Kansas. 

in  response  to  a  petition  filed  by  K  of  K 
Communications.  Inc.  The  assigned 
channel  could  provide  a  second  local 
FM  service  to  Fort  Scott. 

date:  Effective  January  14,  1983. 

ADDRESS:  Federal  Communications 
Commission  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACr. 

Mark  N.  Lipp.  Broadcast  Bureau  (202) 
632-7792. 


53020 
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SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Adopted;  November  5.  1982. 
Released:  November  15,  1982. 

In  the  matter  of  an  amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations.  (Fort  Scott,  Kansas); 
BC  Docket  No.  82-487,  RM-4129:  Report 
and  Order  (F>roceeding  Terminated). 

1.  The  Commission  has  under 
consideration  a  Notice  of  Proposed  Rule 
Making.  47  FR  34595.  published  August 
10, 1982,  proposing  the  assignment  of  FM 
Channel  269A  to  Fort  Scott.  Kansas,  as 
that  community's  second  FM  assignment 
in  response  to  a  petition  filed  by  K  of  K 
Communications,  Inc.  ("petitioner"). 
Petitioner  filed  comments  in  support  of 
the  assignment  and  reaffirmed  its 
interest  in  applying  for  the  channel,  if 
assigned.  The  channel  can  be  assigned 
in  compliance  with  the  minimum 
distance  separation  requirements.  No 
oppositions  to  the  assignment  were 
received. 

2.  The  Commission  has  determined 
that  the  public  interest  would  be  served 
by  assigning  Channel  269A  to  Fort  Scott, 
Kansas,  since  it  could  provide  a  second 
local  FM  service  to  that  community. 

3.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(d)(1),  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §  §  0.204(b)  and  0.281  of 
the  Commission's  Rules,  it  is  ordered, 
that  effective  January  14, 1983, 

§  73.202(b)  of  the  Commission's  Rules  is 
amended  with  respect  to  the  following 
community. 


1 

C*y                                           C^an.« 

Fort  Scott  Kansas -    ,         ?6eA,  280A 

4.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

5.  For  further  information  contact 
Mark  N.  Lipp,  Broadcast  Bureau,  (202) 
632-7792. 

(Sees.  4.  303.  48  stat.,  as  fended.  1066, 1082i 

47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Roderick  K.  Porter, 

Chief.  Policy  and  Rules  Division,  Broadcast 
Bureau. 

|FR  Doc  B-J2153  FIM  ll-a-8Z:  a4S  am| 

■LUNQ  COM  na-o-Hi 


47  CFR  Part  73 

[BC  Docket  No.  82-481;  RM-4095] 

Radio  Broadcast  Services;  FM 
Broadcast  Station  in  Long  Beach, 
Washington;  Ctianges  Made  In  Table  of 
Assignments 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  Action  taken  herein  assigns 
FM  Channel  232A  to  Long  Beach, 
Washington,  in  response  to  a  petition 
filed  by  P-N-P  Broadcasting.  "The 
assignment  could  provide  a  first  local 
FM  service  to  Long  Beach. 
DATE:  Effective  January  14, 1983. 
ADDRESS:  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  N.  Lipp,  Broadcast  Bureau,  (202) 
632-7792. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  CFR  Part  73 

Radio  broadcasting. 
Adopted:  November  5.  1982. 
Released:  November  15,  1982. 

In  the  matter  of  an  amendment  of 
§  73.2021b).  Table  of  Assignments,  FM 
Broadcast  Stations.  (Long  Beach, 
Washington);  BC  Docket  No.  82-481. 
R.M— 1095:  Report  and  Order  (Proceeding 
Terminated). 

1.  The  Commission  has  under 
consideration  a  Notice  of  Proposed  Rule 
Making,  47  FR  34590,  published  August 
10,  1982.  proposing  the  assignment  of 
Channel  232A  to  Long  Beach. 
Washington,  as  that  community's  first 
FM  assignment,  in  response  to  a  petition 
filed  by  P-N-P  Broadcasting 
(petitioner ").  Petitioner  filed  comments 
in  support  of  the  proposal  and 
reaffirmed  its  interest  in  applying  for  the 
channel,  if  assigned.  No  oppositions  to 
the  proposal  were  received.  The  channel 
can  be  assigned  in  compliance  with  the 
mimmum  distance  separation 
requirements. 

2.  Canadian  coordination  has  been 
received. 

3.  The  Commission  has  determined 
that  the  public  interest  would  be  served 
by  assigning  Channel  232A  to  Long 
Beach,  Washington,  since  it  could 
provide  a  first  local  FM  service  to  that 
community. 

4.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  (4)(i}. 
5(d)(1).  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934.  as 
amended,  and  !S  0.281  and  0.204(b)  of 
the  Commission's  Rules,  it  is  ordered, 


That  effective  January  14, 1983. 

§  73.202(b)  of  the  Commission's  Rules  is 

amended  with  respect  to  the  following 

community. 


City 


Long  Beach,  Washington., 


Channel 
No. 


232A 


5.  It  is  further  ordered,  that  the 
proceeding  is  terminated. 

6.  For  further  information  contact 
Mark  N.  Lipp,  Broadcast  Bureau,  (202) 
632-7792, 

(Sees.  4,  303,  48  Stat.,  as  amended,  1066, 1082; 

47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Roderick  K.  Porter, 

Chief,  Policy  and  Rules  Division,  Broadcast 
Bureau. 

[W.  Doc  82-3Z151  Filed  11-23-82;  8:45  am| 
BILUNQ  CODE  671Z-01-M 


47  CFR  Part  73 

IBC  Docket  No.  82-468;  RM-4119] 

Radio  Broadcast  Services;  TV 
Broadcast  Station  in  Marshfield,  Wis.; 
Changes  Made  in  Table  of 
Assignments 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  Action  taken  herein  assigns 
UHF  television  Channel  39  to 
Marshfield.  Wisconsin,  in  response  to  a 
petition  filed  by  Journal  Printing 
Company,  as  its  first  TV  assignment. 
DATE:  Effective  January  14, 1983. 

ADDRESS:  Federal  Communications, 
Commission.  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree.  Broadcast  Bureau, 
(202)  632-7792. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Adopted:  November  5, 1982 
Released:  November  15, 1982. 

In  the  matter  of  an  amendment  of 
§  73.606(b),  Table  of  Assignments,  TV 
Broadcast  Stations  (Marshfield, 
Wisconsin);  BC  Docket  No.  82-468,  RM- 
4119.  Report  and  order  (Proceeding 
Terminated). 

1.  The  Commission  has  under 
consideration  a  Notice  of  Proposed  Rule 
Making,  47  FR  33287,  published  August 
2, 1962,  proposing  the  assignment  of 


Marshfield.  Wis.. 


47  CFR  Pai 


SUMMARY: ' 

station  regi 
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UHF  television  Channel  39  to 
Marshfield.  Wisconsin,  as  its  first 
commercial  television  assignment. 
Supporting  comments  were  filed  by  the 
petitioner.  No  oppositions  to  the 
proposal  were  received. 

2.  In  comments  to  the  proposal, 
petitioner  restated  the  need  for  the 
requested  assignment.  Petitioner  also 
reaffirmed  its  intention  to  apply  for  the 
channel,  if  assigned. 

3.  Canadian  concurrence  in  the 
assignment  of  UHF  television  Channel 
39  to  Marshfield,  Wisconsin,  has  been 
obtained. 

4.  We  believe  that  the  public  interest 
would  be  served  by  assigning  UHF 
television  Channel  39  to  Marshfield, 
Wisconsin.  The  petitioner  has 
adequately  demonstrated  the  need  for  a 
first  television  allocation  to  that 
(ommunity.  The  assignment  can  be 
made  in  compliance  with  the  minimum 
illstance  separation  requirements  and 
other  technical  criteria.  ' 

5.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i).  5{d). 
(1),  303(g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §§  0.204(b)  and  0.281  of 
the  Commission's  Rules,  it  is  ordered, 
that  effective  January  14,  1983, 

!5  73.606(b)  of  the  Commission's  Rules  is 
amended  with  respect  to  the  following 
(  ommunity. 


city 

Crannei 
No 

M^rsnfieid,  Wis  

39- 

6.  If  is  further  ordered,  that  this 

proceeding  is  terminated. 

7.  For  further  information  cimcerning 
this  proceeding,  contact  Montrose  If. 
Tyree,  Broadcast  Bureau  (202)  632-7792. 
iSucs.  4.  :f'j,l,  4H  Stat.,  ds  .imenciod,  irm6.  10H2; 
47  U.S.C    tb4.  3031 

Federal  Communir.iitiiins  Commission. 
Roderick  K.  Porter. 

Chief.  PoUcy  and Rulrti  Division.  Broadcast 
Bureau 

iFR  Doc  R2-3215t)  Filed  n-23-a2;  8;45  am| 
BILLING  CODE  6712-01-M 


47  CFR  Part  74 

Experimental,  Auxiliary,  and  Special 
Broadcast  and  Other  Program 
Distributional  Services;  Rules 
Organization  and  Format 

AQENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  Order  amends  broadcast 
station  regulations  in  Volume  III,  Part  74 


of  the  rules  of  the  FCC.  A  new  subpart 
in  Part  74  is  herein  adopted.  It  is 
designated  "Subpart — General"  and  into 
it  will  be  transferred  all  rules  common 
to  all  services  in  Part  74.  This  will 
facilitate  a  better  understanding  of  the 
FCC  rules  through  simpler  and  quicker 
access  to  them. 

date:  Effective  November  15.  1982. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  DC.  205.'>4. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Crane.  Broadcast  Bureau.  (202) 
632-5414. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  74 

Radio  and  television  broadcasting. 
Adopted:  November  10.  l'^82. 
Released:  November  15,  1982. 

1.  In  this  Order,  the  Commission 
focuses  its  attention  on  the  de',  elopment 
of  a  better  organized  and  formaMed  P.jrt 
74  of  the  broadcast  rules  (47  CFR  Part 
74),  The  basic  purpose  of  the  Part  74 
modifications  contained  herem  is  to 
facilitate  a  better  undi-rstanding  of  our 
rules  by  broadcasters  and  their  Iceal 
and  engineering  advisers  through  simple 
and  quick  access  to  them. 

2.  The  first  step  to  easier  access  was 
the  development  and  introduction  of  the 
alphabetical  index  to  Part  74  (47  FR 
40175,  September  13,  1982).  In  this  Order 
we  introduce  a  new  subpart,  in  which 
will  be  placed  rules  which  are  common 
In  all  services  in  Part  74.  This  rule  book 
format  has  been  pro\en  in  Part  73. 
where  all  rules  common  to  all  broadcast 
stations  are  placed  in  one  subpart  in  the 
rule  book — Sutjpart  H. 

3.  Part  74  has.  al  present,  eleven  rule 
sections  whi(  h  apply  commonly  to  all 
Part  74  rules  in  Ihe  following  subparts. 

A — Experimental  TV  Broadcast  Stations 
B — Expt^riment.il  Facsimile  Brnadcas! 

Stations 
C — DevelopnuTil.il  Bro;jdrasl  .Stations 
D — Remote  Pickup  Broadcast  Stations 
E— .Aiirdi  BrOHdcHSl  STI,  and  Intercity  Relay 

Stations 
F— TV  Auxiharv  Broadcast  Stations 
(_; — Low  Power  TV  and  TV  Transldlor 

Stations 
H — Low  Power  Auxiliary  Stations 
1 — Instruction,!!  TV  Fixed  Service 
I — |Reservpd| 
K — jRnserved] 
L — FM  Broadc:Hst  Translator  Stations  -ind  FM 

Broadcast  Booster  Stations 

The  rule  sections  are: 

§74.11  Cross  reference. 

§  74.12  .Notification  of  filing  of  applications. 

§  74.1,3  Equipment  tests. 

§  74.14  Service  or  program  te^ts, 

§  74.15  Station  license  period. 

§  74.16  Temporary  extension  of  licenses 

§  74.18  General  operator  requirements. 


is  "4.21     Broadcasting  emergency 

information. 
ii  "4.22    Use  of  common  ante.ina  structure. 
^  74.23     Interference  jeopardiziog  safety  of 

life  or  protection  of  property 
§  "4.24     Short  term  operation. 

These  rules  are  inaptly  collected 
under  two  undesignated  headnotes. 
Administrative  Proctuh.Ti'  and  Special 
Provisions.  The  headnotes  are 
unsuitable  because,  over  the  years,  rules 
have  been  placed  in  one  or  the  other 
headnote  areas  which  do  not  directly 
apply  there  and  hence  are 
i.-.dppropnatcly  situated.  Both  these 
headnotes  will  be  deleted  herein  and  a 
new  subpart  will  be  adopted  and  titled 
"Subpart — General."  Into  this  subpart  go 
all  rules  common  to  the  services  listed 
above  in  Subparts  A-L  of  Part  74.  The 
new  subpait  will  contain  the  eleven  rule 
se(  ti(ins  listed  above  with  appn)priate 
modifications,  deletions  and  additions 
as  necessary.  "Subpart — General '  will 
henceforth  be  the  single  location  of 
regulations  applicable  in  common  to  the 
Experimenial.  Auxiliary,  Special 
Broadcast  and  Other  Program 
Distributional  Ser\  ices. 

4.  In  transferring  rules  applicable  to 
all  services  into  one  subpart,  and 
excising  them  from  the  separate 
subparts,  we  continue  the  streamlining 
of  Volume  III  by  applying  those 
reformatting  and  reorganization 
measures  to  Part  74  which  have  proven 
so  beneficial  in  Part  73.  By  transferring 
rules  common  to  all  services  to  one 
subpart,  we  can  excise  this  rule  in  the 
separate  subparts  thereby  eliminating 
up  to  ten  repetitions  of  each  regulation. 

5.  A  new  section,  titled  "Scope"  (of 
Subpart — General)  will  be  adopted  to 
describe  the  new  subpart,  and  will  be 
designated  §  74.1.  In  addition  to  the 
eleven  sections  described  above,  we 
will  add  the  following  sections  to  the 
new  subpart:  remove  them  from  the 
separate  subparts,  and  number  the 
sections  as  shown: 

§  74.1     Scope  of  subpart. 
§  74.3    FCC  inspection  of  stations. 
§  74.38    Additional  orders  by  FCC. 
§  74.30    Antenna  structure,  marliing  and 
lighting. 

Fi.  The  Part  74  .'Vlphabetical  Index  is 
revised  to  reflect  the  changes  described 
herein  (Appendix  B). 

7.  No  substantive  changes  are  made 
herein  which  impose  additional  burdens 
or  remo\e  pro\Ksions  relied  upon  bv 
licensees  or  the  public  We  conclude,  for 
(he  reasons  set  forth  above,  that  these 
revisions  will  serve  the  public  interest. 

8.  These  amendments  are 
implemented  by  authority  delegated  b\ 
the  Commission  to  the  Chief.  Broadcast 
Bureau  Inasmuch  as  these  amendments 
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impose  no  additional  burdens  and  raise  Power  Auxiliary  Stations,  Subpart  H:  (d)  Part  17  (Volume  I).  "Construction. 

no  issue  upon  which  comments  would  Instructional  TV  Fixed  Service,  Subpart  Marking,  and  Lighting  of  Antenna 

serve  any  useful  purpose,  prior  notice  of  I:  FM  Broadcast  Translator  Stations  and  Structures". 

rule  making,  effective  date  provisions  FM  Broadcast  Booster  Stations,  Subpart  (e)  Part  73  (Volume  III).  "Radio 

and  public  procedure  thereon  are  L.  Broadcast  Services". 

unnecessary  pursuant  to  the  5.  New  §  74.3  is  added  to  Part  74  to  7.  New  §  74.28  is  added  to  the  rules  to 

Administrative  Procedure  and  Judicial  read  as  follows;  read  as  follows: 

55T(b73)rB!^'°'''''°"'°^^^^^  «^^-3    FCC  inspections  of  stations.  §74.28    Additional  order.. 

9.  Since  a  general  notice  of  proposed     ,      (a)  The  licensee  of  a  station  In  case  the  mles  contained  in  this  part 
rule  making  is  not  required,  the  authorized  under  this  part  must  make  do  not  cover  all  phases  of  operation  or 
Regulatory  Flexibility  Act  does  not  the  station  available  for  inspection  by  experimentation  with  respect  to  external 
apply  representatives  of  the  FCC  during  the  effects,  the  FCC  may  make  supplemental 

10.  Therefore,  it  is  ordered,  that  station's  business  hours,  or  at  any  time  or  additional  orders  in  each  case  as  may 
pursuant  to  Sections  4(i).  303(r)  and  it  is  in  operation.  be  deemed  necessary. 

5(d)(1)  of  the  Communications  Act  of  (b)  In  the  course  of  an  inspection  or  8.  New  §  74.30  is  added  to  the  rules  to 

1934,  as  amended,  and  S  S  0.71  and  0.281  investigation,  an  FCC  representative  read  as  follows: 

of  the  Commission's  Rules.  Part  74  of  may  require  special  equipment  tests  or  ^^  3^    f^f^^^„na  structure,  marking  and 

Volume  III  of  the  FCC  Rules  and  program  tests.  lighting 

Regulations  are  amended  as  set  forth  in  (c)  The  logs  and  records  required  by  ^^^  provisions  of  Part  17  of  the  FCC 

the  attached  Appendices,  effective  this  part  for  the  particular  class  or  type  ^,^^  (Construction.  Marking,  and 

November  15  1982.  of  station  must  be  niade  available  upon  .^     „f  ^,3^,  Structures)  require 

11.  For  further  information  on  this  request  to  representatives  of  the  FCC.  certain  antenna  structures  to  be  painted 
Order,  contact  Steve  Crane,  Broadcast  ^^^  ^    [Redesignated  as  §  74.5  and  and/or  lighted  in  accordance  with  the 
Bureau,  (202)  632-5414.  ^^^^^^  provisions  of  §§  17.47  through  17.56  of 

S'u's  c'S11)?r"  ''  ''"'"'^''^'  "^'  '°''^  6  S^"*'°"  ^^^  '^  redesignated  as  the  FCC  rules. 

Federal  Communications  Commission.  §  '^'^  ^"^  *^  ''""'''^  ^°  ^^^^  ^'  ^°"°^^^  §§  74.164.  74.167.  74.168.  74.264.  74.267. 

u  u     •  R  Tj  c    r,«..  r.<.ri>r,^.  »« r..i..  in  nfh.r  74.268, 74.364, 74.367,  74.368,  74.466, 

Laurence  E.  Hams,  §74.5    Cross  reference  to  rules  in  Other  74.469!  74.470!  74.563;  74.566,  74.567. 

Chief.  Broadcast  Bureau.  Pa"»-  74.666, 74.667. 74.669, 74.764, 74.767, 

Annendix  A  Certain  rules  applicable  to  broadcast  74.768.  74.866, 74.964, 74.967, 74.968, 

^^  services,  some  of  which  are  also  74.1264, 74.1267, 74.1268    [Removed] 

PART  74— {AMENDED]  applicable  to  other  services,  are  set  g  -j-^e  following  rule  sections  in  Part 

.          ^  forth  in  the  following  volumes  and  parts  74  are  removed  in  their  entirety: 

1.  In  Part  74  ,  the  undesignated  of  the  FCC  Rules  and  Regulations:  §  §  74  164  74  167.  74  168,  74.264,  74.267. 
headnote  "ADMINISTRATIVE  (g)  Part  1  (Volume  I).  "Practice  and  74  268  74.364,  74.367,  74.368,  74.466. 
PROCEDURE"  immediately  preceding  Procedure '.  74.469,  74.470.  74.563.  74.566,  74.567. 

5  74.11  is  deleted.  (l)  Subpart  A,  "General  Rules  of  74.666.74.667.74.669,74.764,74.767, 

2.  In  Part  74.  toe  undesignated  Practice  and  Procedure"  (§§1.1  to  74.768.  74.866,  74.964,  74.967.  74.968. 
headnote    SPECIAL  PROVISIONS  ^^OQ).  74 1264.  74.1267. 74.1268. 
immediately  preceding  §  74.21  is  (2)  Subpart  B. ''Hearing  Proceedings"  .         ^.    „ 

"^^^^^f^-           u         ■      ..^  ^      n  (§§1.201  to  1.363).  Appendix  B 

►■tfr.QimDrPTl!^ivyR  Ai    rIti  re;  O)  Subpart  C.  "Rule  Making  An  alphabetical  index  in  Part  74  is 

$imcAi\i^ TO Ii^sTrv^^es i^  ''^?r.'r: ^' '.;•? jV'fiJ-  ••  "'^"' '"' "'''*'' *° "'' " '°"°"'^ 

„.„_,_...  ,.     ..1 L    •        .J  14)  Subpart  C    Schedule  ot  rees 

V  .  •,             !'"'f'I^  ,     c  (§§  l.noi  to  1.1120).  Alphabetical  Index-Part  74 

immediately  preceding  §  74.1    Scope.  ki  c  u      .u  -p    p.   » 

4.  New  §  74.1  is  added  to  Part  74  to  (5)  bUDpart  H,     tX  Parte  [ a  rule  applying  to  one  servK:e  only  *ill  be  shown 

J         fnllnw"!-  Presentations     (§§  1.1201  to  1.1251).  w,th  me  specific  service  in  parenthesis] 

Subpart  I,  "Procedures  '*  '"'«  »PP'^'"9  ^  «"  services  w.ll  be  indicated  as 

.....  .1              ..        .1       »r    ..          1  such  in  parenthesis] 

§74.1    Scope.  Implementing  the  National  a 

(a)  The  rules  in  this  subpart  are  Environmental  Policy  Act  of  1969"  Additional  orders  by  fcc  (aii  services)                 r*  28 
applicable  to  the  Experimental,  (§  §  11301  to  1.1319).  AnJZ' tocaT^n"'  '*"""  ''''""''^''               '' "' 

Auxiliary  and  Special  Broadcast,  and  (b)  Part  2  (Volume  II),  "Frequency  lptv/tv  Translator 74737 

Other  Program  Distributional  Services.  Allocations  and  Radio  Treaty  Matters,  ,^::^Z^':^:Z\r^;^.r^ \^>  serv-   '"  "'' 

(b)  Rules  in  Part  74  which  apply  General  Rules  and  Regulations,  ^es) 74  30 

exclusively  to  a  particular  service  are  including  Subparts  A,  "Definitions,"  B.  Antenna  structure,  use  of  common  (aii  Services)      74  22 

t  ,       J                                1           .  t,  A 11          k>           A       ■                 .            J  IT       _f  Antenna  Systems  (TV  Auxiliaries) 74641 

contained  in  that  service  subpart,  as  Allocation,  Assignments,  and  Use  ol  Antennas  (itfs) 74  337 

follows:  Experimental  TV  Broadcast  Radio  Frequencies,"  C,  "Emissions,"  D,  Applications.  Notification  of  flung  (aii  services) 74 12 

Stations.  Subpart  A;  Experimental  "Call  Signs  and  Other  Forms  of  '^*Tx'^"  w"**^ 74 103 

Facsimile  Broadcast  Stations,  Subpart  B:      Identifying  Radio  Transmissions,"  G,  Expert  Facsimiie"!!II.ZZ!!Z"r..! J. 74202 

Developmental  Broadcast  Stations,  "Treaties  and  Other  International                      ^mo* Pfck'i!^ I ITTT"""''. 744S2 

Subpart  C;  Remote  Pickup  Broadcast  Agreements,"  and  J,  "Equipment  A^rTsTL/R^ys ZIZZZZZZIIZ  74  502 

Stations,  Subpart  D;  Aural  Broadcast  Authorization  Procedures— Type  tv  Auxiuanes 74602 

STL  and  Intercity  Relay  Stations,  Approval;  Type  Acceptance:  aF^'^.,^''^.'"".'°^.:::;::::ZZZZ.Z::  u'xl 

Subpart  E;  TV  Auxiliary  Broadcast  Certification".  fm  Translators/Boosters 74 1202 

StaUons.  Subpart  F:  Low  Power  TV  and  (c)  Part  13  (Volume  I).  "Commercial  *""^  w."*°^ 74 133 

TV  Translator  Stations.  Subpart  G;  Low  Radio  Operators".                                              Exper  Facinnie 74.233 


)MI 


ons 


instruction, 
tenna 

;adio 

the  rules  to 


i  in  this  part 
)eration  or 
;t  to  external 
upplemental 
case  as  may 

the  rules  to 


arking  and 

Df  the  FCC 
;,  and 

■es)  require 
3  be  painted 
e  with  the 
;h  17.56  of 


14,  74.267, 

74.466, 

74.567, 

74.767, 

74.968, 

smoved] 

ons  in  Part 

■ety: 

4.264,  74.267 

74.466, 

74.567, 

74.767, 
,  74.968, 


Part  74  is 
I  as  follows: 

'ART  74 
M  shown 
licated  as 


74  28 

74  536 

74  737 

74  1237 

(All  Serv- 

74  30 

srvices) 74  22 

74  641 

74  937 

ices) 74  12 

, 74  103 

74  202 

74  302 

, 74  402 

74  502 

74602 

74702 

74  902 

74  1202 

74  133 

...„ 74.233 


Federal  Register  /  Vol.  47,  No.  227  /  Wednesday,  November  24,  1982  /  Rules  and  Regulations    5302>> 


Alphabetical  Index— Part  74— Continued 


Developmental- „ 74  353 

462 
535 
637 

56 
936 
1236 


RerTK^'e  Pickup.. 
Aura!  STL/ Relays - 
TV  Auxi'iartes   


74< 
74.: 
74  ( 
74  ■ 
74' 
74  1 


LPTV   TV  Translators 

iTFS 

FM  Translators/  Boosters 

A'jttiorizations,  Tempofary- 

Aural  STL/Re:ays  ._ 74  537 

Remote  Pickup 74  433 

TV  Auxiliaries  ■....__._.___.... 74  333 

LOW  Power  Auxiliaries __..  74.833 

Automatic  relay  statioris  (Remote  pickup) 74  436 

B 

BandwKttti  and  emtssions  authorized. 

Remote  Pickup „.. .......  74  462 

Aural  STL/Relays _ „...  74  535 

LPTV/'n/  Translators _ 74  736 

IFTS  __ 74  936 

FM  Transialors/Boosters _..  74.1236 

Boosters  Signal,  UHF  translator 74.733 


.'langes  o*  equipment 

Fxper    TV __ 

Exper   Facsifniie 

Developmental 

Remote  Pickup 

Ajral  STL/Relays.. 
TV  Auxiliaries 


LPTV  TV  Translators. 
ITFS     


74  151 
74  26' 
74  351 
74  452 
74.551 
74.651 
74751 
74  951 
74  702 


Channel  assignments  (LPTV.  TV  Translator) 

Ctiannels.  Sound  (TV  Auxiiiaries) 74,603 

Charges 

Exper   TV  „ 74.182 

Exper   FacsirTMie 74,282 

Oevfjiopnenial _ 74  382 

I'asses  ol  stations 

Aura!  STL  Relays 74.501 

TV  Auxiliaries    74.601 

Construction  permrt.  Statament  of  underslanoing. 

Exper   TV        74.112 

Eioe'    FasimJfl  74.212 

iii^veloprnenlal .......__ ,   ,      74.312 

1  .opies  ot  the  .-uies 


LPTV/TV  Translators 

ITFS  

FM  Translaiors.''BoosterS-... 
Cross  Reference  (All  Services) . 


74769 
74.969 
74.1269 
74.11 


Def'nittons 

Remote  Pickup  74  401 

LPTV /TV  Translators 74  701 

Low  Power  Auxiliaries _ „_...  74,801 

ITFS   „.  74  901 

FM  Transltitors/Boosters 74  120' 

l^eveiopmenta!  Broadcast  Station 74  301 

Directional  antenna  required  (Aural  STL/Relays) 74,536 


Emergencv  ini.j'mation.  Broadcasting  (All  Servtces), 
E  mission  ai;thori?ed 

Exper   TV        _ 

Exper   FacsirTi[la....„ ..„ .,,„ „ 

Developmental „„ „.. „ „.. 

Remote  P.rkup 

4u'ai  S^ L  'Relays „. 

TV  Auxiliaries  „ 

LPTVi  TV  rransiators „ _ „ 

!TFS        _.. 

FM  Translators  Boosters 

Equipment  arid  installation: 

ITFS  

FM  Translators  Boosters „ - 

Equipment  Changes. 

Exper   TV         „ 

Exper   Facsimile _ 

Developmental 

Remote  Pick.jp 

Aural  STL  Relays „... 

TV  Auxiliaries  „ „.„ 

LPTV/TV  Translators   

Low  Power  Auxiliaries    „ 

ITFS „ 

FM  Translators/ Boosters „ 

Equipment  Pertormance: 

ITFS  ,  .  _. 

FM  Translators  Boosters « „, 

Equipment  tests  (All  Services)  

Experimental  TV  Broadcast  Station 
Expenmenial  TV  Broadcast  Station,  Purpose 


7421 


74  133 

74  233 

74333 

74.462 

74.535 

74  637 

74  736 

74  936 

74  !P3h 

74.950 

74.125 

74  151 

74  261 

74  351 

74  452 

74  551 

74  651 

74  751 

74  852 

74  951 

74  125' 

74  950 

74  1250 

74  13 

74  101 

74  102 

ALPHABETICAL  IT^DEX  — PART  7  4— Conlinuei 

Exlension  ol  station  licenses,  "temporary  (All  Serv- 
ices    74.16 


■"acsimilg  Broadcast  Station  74,201 

lulling  ol  applications,  Notification  oJ  (AM  Services) 74,12 

Frequency   ussignment 

Exper    ^V 

Exper  Facsimiie 

Developmental-.. 

Remote  Pickup.. 

Aurai  STL  Relays 

TV  Auxiliary 


uP'y  TV  Translators.. 
Low  Power  Auxmanes . 

ITFS 


74103 
74.202 
74.302 
74.402 
74502 
74602 
74.702 
74.802 
74.902 
74.1202 

74.162 
74.262 
74.362 
74.465 
74.562 
74662 
74.762 
74.962 

FM  Translators.  BoostefS „ _ „  74.1262 

Frequency  ii>erar>ce: 

Exper   TV         ,     ,  ,  ,,  , 

E  xper   Facsimile ™-«™„™„«....^ 

D'^veiopmental —_««_«______. 

Fierr.ote  Pickup 


FM  Translators  Boosters      

Frequency  monitors  and  measurements; 

Exper    TV 

Exper  Facsim-te 

De-.  elopmei  ital „_ ««««« 

PeToie  Pickup „ _„ 


Ajia.  STLiRetays 

TV  Auxiliaries 

PT\    TV  Trjntijrtors  , 
iTFS         


Aural  S^L 'Relays. 
TV  AL.iiiares 


lPTv.TV  T-anslators ., 
ITFS 


74.161 
74.261 
74  361 
74.464 
74.561 
74661 
74.761 
74961 


FM  Translators/Boosters _ 74.1261 


Wentidcatioii  of  station. 

Exper  TV 

Exper  Facsimile 

Deveiopmental 

Remote  Pickup „. 

Aural  STL/Relays 

TV  A^xilianes 

I  PTv  TV  Translators 

Low  Power  Auxiftanes -. ««„™ •.....„. 

ITFS 

FM  Trarrsiatr^fs/Boostors „ _... 

Inspection  of  station  Ijy  FCC  (AH  Service^ 

Interference, 

LPTV/TV  Translators '. 

ITFS _ _ 

FM  Translators 'Boosters 

Imorference— safety  of  life  arul  properly  (AH  Serv- 
ices)  „ 

ITFS  response  stations 


74.183 

74  283 

74.383 

74.482 

74.582 

74  662 

74.783 

74882 

74982 

74,1283 

743 

74  703 
74  £03 
74.1203 

7423 
74939 


Lard  moOile  station  protection  (from  LPTV) 74,709 


Services).. 


License  period.  Station  (All 
Licenses.  Posting  ol 

Fxcer   TV     

fxper  Facsimile 

Developmental ...... 

Rem(-)te  Pickup , 

Aural  STL /Relays , 

TV  Auxiliaries , 

LPTV -TV  Translators 

LOW  Power  Auxiliaries 

ITFS  

FM  Translate  s/ Boosters, 
Licenses,  station.  Temporary  exlension  (All  Serv- 

i.:es)  

Licensing  requirements; 

Exper   TV _ 

Exper   Facsimile 

Developmental  „. . ............ 


74.15 


74.165 

74.265 

74  365 

74  467 

74564 

74664 

„..  74  765 

—  74867 

74  965 

74  1265 

74  16 


Remote  Pickup  „ „.„-.«««..„. 

Auial  STL/Reia/s 

TV  Auxiliaries     „ „ 74  632 


_.  74  131 
...  74  231 
...  74.331 
_  74432 
74  532 


LPTV  TV  Translators.. 
Low  Power  AuMltaries . 
ITFS 


FM  T'anslalors  Boosters         

Lighting   and   Ma'king   of   antenna   structures  (Ail 

SeivicesI  „.._.„ 

Limitations  on  power 

Exper   TV  „.„_ 

Exper   Facsimile .. 

Developmental „„_„..„ ..„.....„.„.. 

Remote  Pickup 

Au'ai  STL.  Relays 


74  732 
74  832 
74  932 
74.1232 

74  30 

74  132 
74.232 
74332 

74  461 

74  534 


Alphabetical  index     Part  74— Continoed 


TV  AuKhanes 
LPTV-'TV  Ti 
ITFS 


FM  Tianslatufs^BoosMfs.. 
Logs; 

Exper  TV 

Exper  Fa 


DowetopmentaL. 


Remote  Pickup. 


Aural  STL/Ftelays 

TV  Auxiliaries 

iPTV/TV  Translators 

Low  Power  Ajxifianes ..«.. 

ITFS 

FM  Translators/Boosters 


LPTV.  Broadcast  rules  appkcaiile  lo . 
Marking    and   lighting   ol 

Services)    

Modulation  Nrnils. 

TV  Auxifianes -_« 

ITFS   


antenna  strudixes  (Al 


Modulabcn  moraors  and  mnasmaiiieiito  (ITFS) . 

Modutatipn  requnements  (RernoH  Pieln<>| _ 

Monitors  and  measupemeots,  Frvquancy; 

Exper,  TV 

Exper  FacsHiala ______„ 

De^etopmental.., 


Ramole  Pickup.. 


Ai»al  STL/Re»ay« 

TV  Auxiliaiies 

LPTV/TV  Translators ., 
ITFS.. 


FM  Translators/Boosters., 
kikilt^jle  owriers>ii>: 

Exper  TV 

Exper  Facsimile.. 


LPTV/TV  Translator.. 


,  74  636 
74  735 
74935 
74  1235 

74  181 

74.261 

74J81 

74  481 

74.561 

74«>1 

74  781 

74881 

74.981 

74  1281 

74  780 

74  30 

74  663 
74970 
74  971 


74»62 
74.262 
74J62 
74.466 
74562 
74  662 
74  762 
74962 
741262 

74.134 
74^34 
74  732 


Notilication  ol  filing  ol  applications  (AH  Senncos) 74  12 


Operation.  Remote  control- 
Aural  STL/Relays _ 

TV  Auxiliaries 

Operation  Short  term  (Ag  Services).. 

Operation,  Tinie  ol; 

Exoer  TV 

Exper  Facsimile.. 

Oovolopriie'ital 

LPTV/TV  Translator 

ITFS  

FM  Tian&lator.'Boosters.. 

Operation.  Urtattendact 

Aural  STL/Relays 

TV  Auxikarws 


I  PTV/ TV  Translators  . 

ITFS  _ 


FM  Translators  Eioostera 

Operator  and  station  hcenses.  Posting  ol; 

Exper  TV  _ _.. 

Exper  Facsimile 


Developmenlal... 
Remote  Pickup 

Aural  STL /Relays 

TV  Auxiliaries _ 

LPTV/TV  Translators 
Low  Power  Auxiliaries . 
ITFS 


74.533 
74.fl3« 
74JH 

74.163 
74.263 
74J63 
74.7«3 

74  963 

74  1263 

74.533 
74.635 

74.734 
74934 
741234 

74  165 
74.266 
74365 
74.467 
74564 
74«4 
74.766 
74M7 
74  965 
74  1265 


FM  Translators/ Boosters 

Operator  requirementv  Ganntl  (Al  SwvtoM). 74  18 

Operator  requrements: 

Exper   TV 

Exper.  Facsimile 

Developmental. 


Remote  Pickup 

Aural  STL/Relays . 

TV  Auxiliaries 

LPTV/TV  Translators ... 

Low  Power  Auxiliaries 

ITFS  

FM  Translaiors/Booslars.. 
Oders  Additional  (AH  Services).. 
Ownership,  Multiple. 

Exper   TV  , 

Exper  Facsimile _„ 


LPTV/TV  Translator* 


Permissible  -service 

Aural  S'^.  Reiiys._ 

TV  Auxiliaries      


LPTV/TV  Translators   , 
Low  Power  Auxiliaries 


74166 

74^86 

74.386 

74:468 

74S6S 

74.885 

74.786 

74488 

74866 

74  1266 

73.26 

74.134 
74.234 
74.732 


74  531 
74631 
74.731 
74.831 


1982 


53024    Federal  Register  /  Vol.  47,  No.  227  /  Wednesday.  November  24.  1982  /  Rules  and  Regulations 


Alphabeticai.  Index— Part  74— Continued 


ITFS     

FM  Translasors/ Boosters 


74  931 
741231 


Posting  o'  Station  and  OperatOf  licenses 

E<pef  TV      .       ,  74,165 

E»Der  Facsjmite 74.265 


Deveiop<''iental 

Rerrx^te  P^ickuo 

Aura*  STL  Relay's 

TV  A(j<i;.anes  

LPTV/TV  Trans;ato^ 

Low  Power  AuKiIianes.™-. 

ITFS 

FW  TransJa'.OrS   3CX3S'?'5 

(ve'  i!.^aa!ions 

Efper    TV  

E<Ber  Facsi">iie       

Devetoomenta*        

Aj-ai  STL/Oeiays     

TV  AuxHianes  — 

LP^V'TV'  Translators.—. 

rFS      


-4.... 


74  365 
74  467 
74564 
74  664 
74  765 

_i :_ 74867 

..4 74965 

74.1265 


.„ .; 74  132 

.„ _i 74.232 

1. 74332 

l...___ 74  534 

._ _i 74636 

.j 74  735 

.., 74.935 

FM  Translators.  Boosters  ... 74,1235 

Prr>g-arT'  or  service  tests  (Alt  Services) 74,14 

Prograrr.  servrce,  C*^arges  pror,it5i;ec!  (Devoioprrien. 

tail  71382 

Protec-jon  Oi  LPTV 

To  tjroadcast  stations  74  705 

To  other  U'"^  and  VJ  Trar^s^a'O'  stations 74.707 

To  Land  Mootle  stations  - 74.709 

Pjrpose  of  servtca 

LPTV/TV  Translators 74.731 

ITFS » 74931 

FM  Translators  Boosters    ., 74  1231 


ReD'oadcasts 

e<oer  TV  ,  -> 

Enoer  Facsimile    „ «....•...«, 

Devetoornental - -«.. • — 

LPTV/TV  Translators *..... 

ITFS      

FM  Translators.  Boosters 
Regulations,  Broadcast.  aooiicaCe  to  lp'v 
Relay  stations,  Ajtornatic  (Remote  ^CKupi 
Remote  control  ooeratJon 

Aurai  STL/Relays 

TV  Aumlianes  __— ~-~. .> 

ITFS  .: .. . 

Remote  pickjp  s'aticr's  Rules  speca   to 
Renewal  report 

Exper  TV   „— - — 


74  184 
74  284 
74384 
74  784 
74984 
74,1284 
74  780 
74  436 

74  533 
74  634 
74939 
74431 


E<pef  Facsimile „_ —4 

Oeveiopmertal        _..__._ _.4.-..~- 

Response  sU  tons  irFS) .,._ 74  939 


74113 
74.213 
74313 


Alphabetical  index— Part  74— Continued 

Rules  Copies  of 

LPTV/TV  Translators T4  769 

ITFS    •■  ^1  969 

FM  Translators/Boosters 7.J  1 269| 

Rules  special  to  Remote  Pickup  stations ''  43' 


Scope  (of  Suboan— General).    - 74  i 

Service  or  program  tests  (All  Servites) — 74  14 

Service.  Permissible: 

Aural  STL/Relays  74  53' 


TV  Auxilianes 


LPTV/TV  Translators 

Low  Power  Auxiliaries «..«.-.....««.« 

ITFS     — 

FM  Translators/Boosters 

Sen/ice,  Scope  of  (Low  Po*e'  Auxiliaries) 

Signal  boosters,  UHF  translator  (LPTV/TV  Transia 

tors) 

Sourxl  channels  (TV  Auxiliaries) 

Statement  of  understanding  (Construction  permit): 

Exper  TV 

Exper  Facsimile „ 

Developmental 

Station  and  operator  licenses,  Posting  of: 

Exper  TV   _ _ 


74  631 
74  731 
74  851 

74  93  1 
74  '2?1 
74  831 

74  -  J3 

74  503 

74  1  12 
742'2 
74  312 

74  165 

Exper  Facsimile 74  265 

Developmental « - —  74  365 

Remote  Pickup ~. — 74  467 

Aural  STL/Rela/S ___..» 74  564 

TV  Auxilianes 74  664 

LPTV/TV  Translators _ — 74  765 

Low  Power  Auxiliaries - «« 74  867 

ITFS        74  965 

FM  Translators/Boosters 74  1265 

Station  identification: 

Exper  TV     - 74  1B3 

E«per  Facsimile — ..«......™ - 74  283 

Developmental -..- - «...-. — 74  383 

Rer'xjte  Pickup 74  482 

Ajrai  STL'Relays 74  582 

TV  Auxiliaries 74  682 

LPTV/TV  Translators - 74  783 

Low  Power  Auxiliaries 74  882 

ITFS  74  982 

FM  Translators/Boosters 74  12B3 

Station  inspection  by  FCC  (All  Services) 74  3 

Station  license  period  (All  Services)   74  15 

Technical  requirements  (Low  Powe'  Auxiliaries!  74  86' 

Temporary  authonzatjons 

Remote  Pickup ~.._ 74  433 

Aural  STL/Relays 74  537 

TV  Aunliancs - - 74  633 

Low  Pomrer  Auxilianes 74  833 


Alphabetical  Index— Part  74— Continued 


Temporary  extension  of  stations  licenses  (All  Serv- 
ices)   

Tests   Equipment  (All  5en.''ces) 

Tests.  Service  or  prog.'am  (All  Services) 

Time  of  operation. 

Exper   TV       

Exper   Facsimile 

(developmental 

LPTV   TV  Translators 

ITFS  

FM  Translators.  Boosters - 

Tolerance   Frequency 

Exoer   TV        „ ;- 

Exper  Facsimile — - — 

Oc^eiopmenta' „.......« 

Remote  Pickup  

Aural  STL  Rela/s    „ - 

TV  Auxiliaries     -..-« 

LPTV  TV  Translators ~ .. - 

ITFS  - 

FM  Translators/Boosters  


Transmitter  power  (Remote  Pickup!     

Transmitters  and  associated  equipment  (FM  Trans- 
lators Boosters)      

Transmission  s'andards  (ITFS)   

Transmission  Systems  facilities  (LPTV/TV  Transla 

torsi  

Transmissions  Permissible  (Low  Power  Auxiliaries) 
Translator  signal  boosters    UHF  (LPTV/TV  Trans- 
lators!   

Translators,  TV,  Purpose  of  (LPTV  TV  Translators) 
TV   Broadcast   station   protection   (from   LPTV/TV 

Translators)      

TV     Low    Power    and    translators,    protection    to 

(LPTV-  TV  Translators)  

Type  acceptance  of  equipment 

Remote  Pickup 

TV  Auxilianes  

Low  Power  Auxiliaries 

ITFS  

FM  Translators  Boosters     


74  16 

74  13 

74  14 

74  163 

74  263 

74  363 

74  763 

74  963 

74  1263 

74  161 

74.261 

74361 

74  464 

74  561 

74  661 

74  76' 

74  961 

74  1261 

74  461 

74  1250 

74  938 

74  ^50 

74  63' 

74  ~33 

74  731 

u 

UHF  tran.sialor  Signal  boosters  (LPTV/TV  Transla- 
tors!   - 

Unattended  operation 

Aura'  STL/Relays  _ 

TV  Auxiliaries     ...«....» 

lPTV  TV  Translators - 

ITFS  - 

FM  Translalors  Boosters    


74  707 

74  45' 
74  655 
74  851 
74  952 

74  1250 


74  733 

74  631 
74  635 
74  734 
74  934 
74  1234 


V-W-X-Y-Z 


|l  R  Du,    fi2-3Ji:i,i  Filed  11-23-82;  8:45  am| 
BILLING  CODE  6712-01-M 


DEPARTM 
Federal  Cr 

7  CFR  Pari 

lAmdt.  No.  ■ 

Prevented 

agency:  Fe 

Corporatioi 
ACTION:  Pre 

summary:  ' 

Corporatioi 
li^.e  Prevent 
CFR  Part  4^ 
anci  succec 
meaning  of 
Date,"  orth 
as  the  lates 
available  u 
.spring-plan 
except  toba 
necessary  i 
developmei 
rigreement  ( 
later  date.  \ 
planting  da 
adverse  we 
the  insured 
affect  the  fi 
Part  442,  Th 
is  to  providi 
prevented  p 
442  when  th 
planting  agi 
DATE:  Co.Tir 
comments,  i 
rule  must  bf 
December  2 
consideratit 
ADDRESS:  V 
should  be  si 
Manager,  F( 
Corporatior 
Agriculture, 
FOR  FURTHE 
Peter  F.  Col 
Insurance  C 
of  Agricultu 
telephone  (i 


-Continued 

Sarv- 

74  16 

74  13 

74  14 

74  163 

74  263 

„„,„„„ 

74  363 

74  763 

74  963 

74  1263 

74  161 

74.261 

74.361 

74  464 

74  561 

74  661 

........... 

74  761 

74  961 

74  1261 

74  461 

Trans- 

.  74  1250 

74  938 

■ansla- 

74  ^50 

lanesi 

74  B3! 

Trans- 

74 "33 

lators) 

74  731 

rv/Tv 

74  706 

on  to 

74  707 

74  451 

74  655 

74  851 

74  952 



74  1250 

ransia- 

74  733 

.„ 74  531 

.  74  635 

.  74  734 

74  934 

74  1234 

53025 


Proposed  Rules 


Federal   Register 

Vol.  47,  No.  227 

Wednesday,  November  24,  1982 


This   section   of  the   FEDERAL   REGISTER 
contains   notices   to   the   public   of   the 
proposed   issuance   of   rules   and 
regulations.    The   purpose   of   these   notices 
IS   to   give   interested    persons   an 
opportunity   to   participate   m   the   rule 
making   pnor   to   the   adoption   of   the   final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  442 

(Amdt.  No.  1] 

Prevented  Planting  Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA, 
action:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation(FCIC)  proposes  to  amend 
the  Prevented  Planting  Regulations  (7 
CFR  Part  442).  effective  with  the  1983 
and  succeeding  crop  years,  to  clarify  the 
meaning  of  the  term  "Prevented  Planting 
Date."  or  that  date  considered  by  FCIC 
as  the  latest  date  that  crop  insurance  is 
available  under  such  regulations  on  any 
spring-planted  crop  in  the  county, 
except  tobacco.  This  clarification  is 
necessary  in  light  of  FCIC's 
development  of  a  late  planted 
agreement  option,  to  be  published  at  a 
later  date,  which  may  extend  the  final 
planting  date  under  such  option  when 
adverse  weather  prevents  planting  of 
the  insured  crop,  and  may  materially 
affect  the  final  planting  date  in  7  CFR 
Part  442.  The  intended  effect  of  this  rule 
is  to  provide  for  the  extension  of  the 
prevented  planting  date  in  7  CFR  Part 
442  when  the  insured  selects  the  late 
planting  agreement  option. 
date:  Comment  Date:  Written 
comments,  data,  and  opinions  on  this 
rule  must  be  submitted  not  later  than 
December  27, 1982,  to  be  sure  of 
consideration. 

ADDRESS:  Written  comments  on  this  rule 
should  be  sent  to  the  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  U.S.  Department  of 
Agriculture,  Washington,  D.C.,  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  D.C.,  20250, 
telephone  (202)  447-3325, 


I  he  Impact  Statement  describing  the 
options  considered  in  developing  this 
rule  and  the  impact  of  implementing 
each  option  is  available  upon  request 
from  Peter  F.  Cole. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  in  Secretary's 
Memorandum  .\'o.  1512-1  (June  11,  1981). 

Information  collection  requiremt^:;ts 
contained  in  the  regulations  to  which 
these  regulations  apply  (7  CFR  Part  442) 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  44  L'  S,C.  Chapter  35 
and  have  been  assigned  OMB  Nos. 
0563-0003  and  0563-000:'. 

Merrift  W.  Sprague.  Manager.  FCIC, 
has  determined  that  (1)  this  action  is  not 
a  major  rule  as  defmed  in  Executive 
Order  So.  12291  (February  17,  1981),  (2) 
this  action  does  no!  increase  the  Ft.  deral 
paperwork  burden  for  individuals,  small 
businesses,  and  other  persons,  and  (3) 
this  action  conforms  to  the  Federal  Crop 
Insurance  Act,  as  amended  (7  U.S.C. 
1501  et  scq).  and  other  applicable  law. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  these 
regulations  apply  are;  Title — Crop 
Insurance:  Number  10.450. 

This  action  will  not  have  a  significant 
im.pact  specifically  upon  area  and 
community  development;  therefore, 
review  as  established  in  OMB  Circular 
A-95  was  not  used  to  assure  that  units 
of  local  government  are  informed  of  this 
action. 

It  has  been  determined  that  this  action 
does  not  constitute  a  review  under  the 
provisions  of  Secretary's  Memorandum 
No.  1512-1  (June  11,  1981).  That  review 
will  be  completed  prior  to  the  sunset 
review  date  of  October  1.  1986. 

It  has  also  been  determined  that  this 
action  is  exempt  from  the  provisions  of 
the  Regulatory  Flexibility  .Act:  therefore, 
no  Regulatory  Impact  Statement  was 
prepared. 

Merritt  W.  Sprague,  Manager.  FCIC, 
has  determined  that  an  emergency 
situation  exists  which  warrants 
publication  of  this  rule  in  less  than  the 
normal  60-day  period  provided  for  the 
purposes  of  notice  and  public  comment 
because,  under  the  provisions  of  7  CFR 
Part  442,  any  amendments  to  such 
regulations  must  be  placed  on  file  by 
December  16, 15  days  prior  to  the 
cancellation  date  of  December  31.  There 
would  not  be  sufficient  time  to  permit  a 


full  60-day  comment  period  and  still 
conform  to  the  regulations  with  regard 
to  the  filing  of  amendments  by  such 
date.  FCIC  is  soliciting  comments  for  30 
days  after  publication  of  this  proposed 
rule  in  the  Federal  Register.  Written 
comments  should  be  sent  to  the  Office 
of  the  Manager,  Federal  Crop  Insurance 
Corporation,  U.S.  Department  of 
Agriculture,  Washington.  DC,  20250. 

List  of  Subjects  in  7  CFR  Part  442 

Crop  insurance,  Prevented  planting. 
Proposed  Rule 

PART  442— [AMENDED) 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S  C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
herewith  proposes  to  amend  the 
Prevented  Planting  Crop  Insurance 
Regulations  (7  CFR  Part  442),  effective 
with  the  1983  and  succeeding  crop  years. 
in  the  following  instances: 

1.  The  authority  citation  for  7  CFR 
Part  442  is: 

Authority:  Sees.  506,  516.  Pub.  L  75-430,  52 
Slat.  72,  as  amended  [7  U.S.C.  1506, 1516). 

2.  Paragraph  13(i)  of  the  Policy,  as 
found  in  7  CFR  §  442.7(c).  is  revised  to 

read: 

§442  7     1  he  application  anc  policy. 

•  *  *  *  • 

(c)  *  *  • 
Prevented  Planting  Insurance  Policy 

13.  *    •    • 

(i)  "Prevented  planting  date"  means  the 
latest  date  that  the  Corporation  will  insure 
any  spring-planted  crop  in  the  county,  except 
tobacco.  This  date  includes  any  extended 
date  or  any  final  date  offered  under  any  late 
planting  agreement  option. 

*  *  *         •         ♦ 

Donp  in  Wdshingtun,  D.C.,  on  November 

12.  1982. 

Peter  F,  Cole, 

Secretary.  Federal  Crop  Insurance 

Corporation 

Approved  by: 
Peter  F.  Cole, 

Acting  Manager 

Dated:  November  17,  1982, 

i™  Doc  82-32261  Filed  ll-IJ-tC  S4i  nm, 
BILUNG  COOE  M10-0»-« 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  55 
[Docket  Na»2-039 1 

Cattle  Destroyed  Because  of 
Anapiaamosie 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Proposed  rule. 

summary:  The  regulations  in  9  CFR  Part 
55,  authorizing  the  payment  of 
indemnitiefl  for  cattle  destroyed  because 
of  anaplasmosis  in  the  State  of  Hawaii, 
as  part  of  the  cooperative  program  to 
control  and  eradicate  such  disease,  have 
been  reviewed  in  accordance  with  the 
Agency's  plan  to  periodically  review 
existing  regulations.  As  a  result  of  that 
review,  the  Agency  is  proposing  to 
remove  Part  55  from  the  regulations  as 
being  unnecessary.  Title  9  CFR  Part  71 
could  be  used  to  effectively  regulate  the 
movement  of  infected  or  exposed 
animals  in  order  to  prevent  the  spread  of 
anaplasmosis. 

date:  Comments  must  be  received  on  or 
before  January  24. 1983. 
ADDRESS:  Written  comments  to  the 
Deputy  Administrator.  USDA.  APHIS. 
VS.  Room  870,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville.  MD  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  T.  Holt,  USDA.  APHIS. VS.  Room 
807 A.  Federal  Building,  6505  Belcrest 
Road.  Hyattsville.  MD  20782,  301^38- 
8711. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  proposed  rule  has  been  reviewed 
in  conformance  with  Executive  Order 
12291  and  has  been  classified  as  not  a 
"major  rule."  Based  on  information 
co.mpiled  by  the  Department,  it  has  been 
determined  that  this  action  would  not 
have  a  significant  annual  effect  on  the 
economy;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Certification  Uoder  the  Regulatory 
Flexibility  Act 

Dr.  Harry  C.  Mussman,  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service,  has  determined  that 
this  action  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities. 

This  action  would  remove  the 
regulations  which  authorize  the  payment 
of  indemnities  for  cattle  destroyed 
because  of  anaplasmosis  in  the  State  of 
Hawaii.  The  eradication  of 
anaplasmosis  in  Hawaii  was 
successfully  completed  in  1978.  Animal 
health  officials  believe  that  the  payment 
of  indemnities  played  an  important  role 
in  eradicating  this  disease.  Strict 
enforcement  of  import  testing, 
quarantine,  and  retesting  regulations 
have  protected  Hawaiian  cattle. 
Indemnities  under  Part  55  were  last  paid 
in  1978  when  owners  of  five  cattle  were 
indemnified  $471,33.  These  five  cattle 
were  destroyed  because  of  exposure  to 
an  infected  import  animal.  If  an  animal 
did  become  infected  with  anaplasmosis. 
the  animal's  movements  would  be 
controlled  under  the  regulations  in  9 
CFTR  Part  71.  The  only  other  alternative 
considered  was  to  leave  Part  55  as  it 
now  is.  However,  this  would  have  left 
these  unnecessary  regulations  in  place, 
and  this  alternative  was  therefore  not 
chosen. 

Notice  is  hereby  given  in  accordance 
with  the  administrative  procedure 
provisions  in  5  U.S.C.  553,  that,  pursuant 
to  sec.  3.  23  Stat.  32,  as  amended,  sec.  2. 
32  Stat.  792.  as  amended,  sec.  11.  58  Stat. 
734.  as  amended;  (21  U.S.C.  111.  114, 
114al:  37  FR  28464.  28477;  38  FR  19141. 
the  Animal  and  Plant  Health  Inspection 
Service  is  considering  removing  Part  55 
from  Title  9,  Code  of  Federal 
Regulations,  (9  CFR  Part  55). 

Background 

Part  55,  9  CFR,  presently  provides  for 
the  payment  of  indemnity  for  cattle 
destroyed  because  of  anaplasmosis  in 
the  State  of  Hawaii.  The  first  clinical 
case  of  anaplasmosis  in  Hawaii  was 
diagnosed  in  1954.  A  cooperative  State- 
Federal  Anaplasmosis  Eradication 
Program  was  initiated  in  Hawaii  on 
November  16, 1955.  This  program 
included  testing  of  all  cattle  previously 
imported,  blood  testing  of  all  cattle  at 
slaughter,  tracing  positive  animals  to 
their  herds  of  origin,  testing  any 
suspected  herds,  and  initiating  a  test, 
quarantine,  and  60-90  day  retest  of  all 
imported  cattle. 

The  purposes  of  this  State-Federal 
eradication  program  and  payment  of 
indemnity  for  cattle  destroyed  was  to 
encourage  owner  participation  and 
cooperation  in  the  program.  Owners  of 
cattle  were  more  apt  to  report  any 
animals  exhibiting  clinical  signs  of 
anaplasmosis  and  to  have  their  cattle 
tested  promptly  if  they  were  ensured  of 
being  indemnified  for  cattle  destroyed 
due  to  anaplasmosis.  Indemnities  are 


not  paid  on  animals  reacting  on  the 
required  import  tests.  Instead,  positive 
reactors  are  identified  and  are  either 
returned  to  the  seller  or  slaughtered, 
thereby  preventing  any  spread  of  the 
disease. 

Since  import  procedures  and  testing 
requirements  of  the  State  of  Hawaii 
have  proven  adequate  to  prevent  the 
reentry  of  anaplasmosis  into  that  State, 
since  the  regulations  in  9  CPU  Part  71 
can  be  used  to  prevent  the  movement  of 
infected  or  exposed  animals,  and  since 
the  purposes  of  Part  55  have  been 
served,  the  Department  is  proposing  to 
remove  Part  55  from  Title  9.  Code  of 
Federal  Regulations. 

List  of  Subjects  in  9  CFR  Part  55 

Animal  diseases.  Cattle.  Indemnity 
payments,  Anaplasmosis, 

PART  55— CATTLE  DESTROYED 
BECAUSE  OF  ANAPLASMOSIS 
[REMOVED  AND  RESERVED] 

Accordingly.  Title  9.  Code  of  Federal 
Regulations,  would  be  amended  by 
removing  Part  55.  and  Part  55  would  be 
reserved. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  at  the 
Federal  Building,  6505  Belcrest  Road, 
Room  870,  Hyattsville,  Maryland  20782. 
during  regular  hours  of  business  (8  a.m. 
to  4:30  p.m.,  Monday  to  Friday,  except 
holidays)  in  a  manner  convenient  to  the 
public  business  (7  CFR  1.27(b)). 

Comments  submitted  should  bear  a 
reference  to  the  date  and  page  number 
of  this  issue  in  the  Federal  Register. 

Done  at  Washington,  D.C.,  this  18lh  day  of 
November  1982. 

J.  K.  Atwell. 

Deputy  Administrator.  Vetennary  Ser\'ices. 

(FR  Doc,  82-32100  Filed  11-2J-82.  B45  am] 
BILLINQ  CODE  3410-34-M 


9  CFR  Part  113 

[Docket  No.  82-012] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Revision  of 
Standard  Requirements  for  Killed 
Virus  Vaccines 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Proposed  rule. 

summary:  This  proposed  rule  would 
revise  the  general  requirements  for 
killed  virus  vaccines  by  removing 
requirements  for  te8tinj;«cell  cultures  for 
extraneous  viruses  if  the  inactivation 
nethod  (method  of  killing  the  vaccine 
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virus)  isa  also  shown  to  kill  such 
extraneous  viruses.  As  a  result  of  this 
proposal,  biologies  manufacturers  would 
no  longer  be  required  to  run  tests  which 
are  shown  to  be  unnecessary  to  assure 
the  safety  and  efficacy  of  their  products. 
DATE:  Comments  must  be  received  on  or 
before  January  24, 1983. 
ADDRESS:  Interested  parties  are  invited 
to  submit  written  data,  views,  or 
arguments  regarding  the  proposed 
regulations  to:  Deputy  Administrator, 
Veterinary  Services,  Animal  and  Plant 
Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  828-A, 
Federal  Building,  Hyattsville,  MD  20782. 
FOR  FURTHER  INFORMATION  CONTACT. 
Dr.  Gerald  J.  Fichtner,  USDA,  APHIS, 
VS,  Room  827,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
301^36-6245. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  action  has  been  reviewed 
under  USDA  procedures  established  in 
Secretary's  Memorandum  No.  1512-1  to 
implement  Executive  Order  12291  and 
has  been  classified  as  a  "Nonmajor 
Rule." 

The  proposed  rule  would  not  have  a 
significant  effect  on  the  economy  and 
would  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  in  the  ability 
of  the  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises, 
in  domestic  or  export  markets.  These 
revisions  would  reduce  regulatory 
requirements. 

Additionally,  Dr.  Harry  C.  Mussman. 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service,  has 
determined  that  this  action  would  not 
result  in  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
which  are  defined  as  independently 
owned  businesses  not  dominant  in  the 
field  of  veterinary  biologies 
manufacturing. 

Current  standards  require  that 
ingredients  and  substrates  used  in  killed 
virus  vaccines  be  evaluated  for 
adventitious  agents,  specified  viruses, 
and  tumorigenieity  and  oncogenicity  by 
the  same  test  methods  that  are  used  to 
evaluate  live  virus  vaccines 
(§§  113.51(e)  and  113.52(f)  and  (g)). 
Certain  inactivation  methods  which  are 
used  by  producers  biologies  are  capable 
of  killing  adventitious  agents  such  as 
extraneous  viruses.  Tests  have  been 
devised  to  identify  the  inactivation 
methods  which  will  kill  adventitious 
agents.  This  makes  it  unnecessary  to 
continue  to  test  ingredients  and 


substrates  used  in  killed  virus  vaccines 
for  adventitious  agents  according  to 
§§113.51  and  113.52. 

When  standard  requirements  have 
been  developed  by  Veterinary  Services 
through  experience  with  a  number  of 
Outlines  of  Production  and/or  through 
the  development  of  scientific 
knowledge,  such  requirements  are 
codified  in  the  regulations.  Codification 
assures  uniformity  of  requirements  for 
licensees  and  makes  information  on 
regulatory  standards  generally  available 
to  the  public.  This  proposed  amendment 
would  make  uniform  requirements  for 
killed  virus  vaccines  available  to  the 
public  and  applicable  to  all  licensees. 

List  of  Subjects  in  9  CFR  Fart  113 

Animal  biologies. 

PART  113— STANDARD 
REQUIREMENTS 

Section  113.120  would  be  amended  by 
revising  paragraphs  (b)  and  (c)(1),  (2), 
and  (3)  to  read: 

§  113.120    General  requirements  for  killed 
virus  vaccines. 

***** 

(b)  Cell  culture  requirements.  If  cell 
cultures  are  used  in  the  preparation  of 
Master  Seed  Virus  or  of  the  vaccine. 
primary  cells  shall  meet  the 
requirements  prescribed  in  §  113.51,  and 
cell  lines  shall  meet  the  requirements 
prescribed  in  §  113.52;  Provided.  That  a 
product  shall  be  exempt  from  §  113.51(c) 
and  §  113. 52(f)  and  (g)  if  the  inactivation 
method  has  been  shown  to  kell  potential 
extraneous  viruses. 

(c]  Purity.— [\]  Bacteria  and  fungi. 
Final  container  samples  of  completed 
product  from  each  serial  and  subserial 
shall  be  tested  as  prescribed  in 

§  113.27(c]. 

(2)  Avian  Origin  Vaccine.  Samples  of 
each  lot  of  Master  Seed  Virus  and  bulk 
pooled  material  or  final  container 
samples  from  each  serial  shall  also  be 
tested  for: 

(i)  Salmonella  contamination  as 
prescribed  in  §  113.30;  and 

9(ii)  Lymphoid  Leskoisis  Virus 
Contamination  as  prescribed  in  §  113  31, 
and 

(iii)  Hemagglutinating  viruses  as 
prescribed  §  113.34. 

(3)  Mycoplasma.  Samples  of  each  lot 
of  Master  Seed  Virus  shall  be  tested  as 
prescribed  in  §  113.28.  If  the  licensee 
cannot  demonstrate  that  the  agent  used 
to  kill  the  vaccine  would  also  kill 
mycoplasma,  each  serial  of  the  vaccine 
shall  be  tested  for  mycoplasma  as 
prescribed  in  §  113.28,  prior  to  adding 
the  killing  agent.  Material  found  to 


contain  mycoplasma  is  unsatisfactory 

for  use. 

*        *        *        •        • 

(37  Stat.  832-833;  21  U.S.C.  151-158] 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  at  the 
address  listed  in  this  document  during 
regular  hours  of  business  (8  a.m.,  to  4  30 
p.m..  Monday  to  Fnday,  except 
holidays)  in  a  manner  convenient  to  the 
public  business  (7  CFR  12.7(b)). 

Done  at  Washington,  DC,  this  18th  day  of 
No\embpr  1982, 

I.  K.  AtweU, 

De-puty  Administrator  Veterinary  Services. 

[FR  Doc  82-32101  Filed  1I-2J-82;  8:4S  am) 
BILLING  CODE  3410-34-«l 


Packers  and  Stockyards 
Administration 

9  CFR  Parts  201  and  203 

Regulations  and  Policy  Statements 

agency:  Packers  and  Stockyards 

Administration,  USDA. 

ACTION:  Proposed  rule,  extension  of 
comment  period. 

summary:  On  September  24. 1982,  a 
notice  of  proposed  rulemaking:  review 
of  existing  regulations  was  published  in 
the  Federal  Register  (47  FR  42114) 
advising  that  the  Packers  and 
Stockyards  Administration  was 
considering  amending  and  removing 
certain  regulations  and  policy 
statements. 

That  notice  provided  that  comments 
regarding  the  proposal  should  be  filed 
with  the  Administration  on  or  before 
November  23, 1982. 

Pursuant  to  a  request  from  interested 
parties  for  additional  time  to  prepare 
their  comments,  the  time  for  filing 
comments  concerning  the  proposed 
revisions  and  removals  of  regulations 
and  policy  statements  is  hereby 
extended  to  and  including  December  13, 
1982. 

date:  The  time  for  filing  comments  is 
hereby  extended  to  and  including 
December  13.  1982, 

ADDRESS:  Comments  may  be  mailed  lo 
the  Administrator,  Packers  and 
Stockyards  Administration,  Room  3039, 
South  Building,  U.S.  Departm.ent  of 
Agriculture.  Washington.  DC.  20250. 
Comments  received  may  be  inspected 
during  normal  business  hours  in  the 
Office  of  the  Administrator. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Sands,  Jr.,  Director,  Livestock 
Marketing  Division  (202)  447-6951  or 
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Kenneth  Strickiin,  Director,  Packer  and 

Poultry  Division  (202)  447-7363. 

Done  at  Washington.  D.C  this  19th  day  of 
November.  1982 
B.  H.  (BUI)  Jonea. 

Admuustrator,  Packers  and  Stockyards 
A  dministralion. 

|FR  Doc  «2-323Q3  Fllwl  U^Z3-82.  «  15  amj 
BKJJNO  CODE  J4M-03-U 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2  and  55 

Hearing  on  [)enial  of  Reactor  Operator 
License 

AOENCY:  Nuclear  Regulatory 

Conunission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  is  proposing  to  amend  its 
rules  of  practice,  10  CFR  Part  2,  and  its 
regulations  governing  reactor  operator 
licenses,  10  CFR  Part  55,  to  eliminate  the 
operator  license  applicant's  opportunity 
for  an  adjudicatory  hearing  when  the 
license  application  is  denied  solely 
because  the  applicant  has  failed  the 
written  examination  or  operating  test  or 
both. 

DATES:  Comments  should  be  submitted 
by  December  27, 1982.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  can  be  given 
only  for  comments  timely  received. 
ADDRESSES:  Comments  should  be  sent 
to:  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC.  20555.  ATTN. 
Docketing  and  Service  Branch.  Copies  of 
comments  on  the  proposed  amendment 
may  by  examined  at  the  Commission's 
Public  Document  Room  at  1717  H  St.. 
NW..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  M.  Shields,  Office  of  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC.  20555.  Phone:  301-492-8693. 
SUPPLEMENTARY  INFORMATION:  The 
Commission's  regulations  require  that 
an  applicant  for  an  operator's  license 
pass  both  a  written  examination  and  an 
operating  test.  10  CFR  55.11(b).  Failure 
to  pass  either  test  results  in  a  notice  of 
denial  of  the  license  appUcation.  The 
Commission's  current  rules  of  practice 
provide  that  this  notice  must  offer  to  the 
applicant  an  opportunity  for  a  hearing 
on  the  denial  10  CFR  2.103(b).  For 
reasons  explained  below,  the 
Commission  proposes  to  eliminate  this 


opportunity  for  hearing  where  the  denial 
of  the  application  is  based  solely  on 
failure  to  obtain  a  passing  score  on 
either  the  written  or  operating  test 

Both  the  written  examination  and  the 
operating  test  are  intended  to  measure, 
as  objectively  as  possible,  the 
applicant's  ability  to  carry  out  the 
functions  of  the  type  of  license  applied 
for.  Grading  of  both  tests,  however,  must 
involve  some  element  of  judgment  on 
the  part  of  the  grader,  and  occasionally 
errors  in  grading  can  be  made.  Such 
errors  can,  of  course,  be  either  in  the 
direction  of  leniency  or  harshness. 
Occasionally  an  applicant  given  a 
failing  grade  on  either  test  may  argue 
that  certain  answers  were  given  too  low 
a  score  or  that  certain  questions  were 
ambiguous  or  misleading. 

Recognizing  these  facts,  the 
Commission  staff  has  devised  an 
internal  procedure  whereby  an 
applicant  given  a  failing  grade  for  either 
test  may  request  that  the  test  results  be 
reviewed  by  other  staff  members,  and 
may  submit  arguments  why  he  or  she 
believes  some  portion  of  the  test  was 
graded  too  harshly  or  why  some 
questions  were,  in  the  applicant's  veiw, 
unfair.  In  addition,  the  Commission's 
rules  currently  provide  that  a  first-time 
applicant  who  fails  either  test  may 
submit  a  new  application  two  months 
after  denial  of  the  application,  and  may 
continue  to  re-apply  at  regular  intervals 
thereafter.  10  CFR  55.12(a).  The  rules 
also  provide  that  an  applicant  failing 
one  test  but  passing  the  other  may  not 
be  required,  in  appropriate 
circumstances,  to  retake  the  passed  test. 
10  CFR  55.12(b).  In  view  of  these 
procedures,  it  is  not  surprising  that  few 
hearings  are  held  in  connection  with 
examination  failures. 

The  Commission  is  not  legally 
required  to  provide  an  opportunity  for 
an  adjudicatory  hearing  in  this  context. 
Although  section  189(a)  of  the  Atomic 
Energy  Act  does,  in  general  terms,  grant 
a  hearing  right  to  affected  persons  in 
connection  with  the  issuance  of  "any 
license"  under  the  Act,  it  does  not  grant 
a  right  to  a  full  adjudicatory  hearing 
under  Section  554  of  the  Administrative 
Procedure  Act  in  connection  with  the 
issuance  of  all  types  of  licenses.  See 
Kerr-McGee  Corporation  (West  Chicago 
Rare  Earth  Facility),  CLI-82-2, 15  NRC 
232  (1962).  The  Commission  does  not 
believe  section  189  requires  a  full 
adjudicatory  hearing  in  the  operator 
examination  context. 

Even  assuming  that  section  188  does 
require  a  hearing  under  section  554  of 
the  Administrative  Procedure  Act, 
however,  there  still  is  no  requirement  for 
a  full  adjudicatory  proceeding  for 


operator  license  denials  which  are 
based  on  failure  to  pass  an  examinatioiL 
One  of  the  exceptions  to  the  ^ 

requirement  of  an  adjudicatory 
proceeding  contained  in  section  554  is 
"proceedings  in  which  decisions  rest 
solely  on  inspections,  tests,  or 
elections."  (5  U.S.C.  554(a)(3);  for 
explanation  of  reason  for  this 
exemption,  see  Attorney  General's 
Manual  on  the  Administrative  Procedure 
Act  (1947)  at  pp.  44-45.)  The  case  of  an 
operator  license  application  denial 
based  on  failure  to  pass  an  examination 
is  such  a  proceeding.  Hence,  there  is  no 
statutory  requirement  for  a  full 
adjudicatory  hearing  in  this  context. 

The  Commission  believes,  moreover, 
that  an  adjudicatory  hearing  in  this 
context  would  serve  no  purpose.  An 
evidentiary  hearing,  involving  oral 
testimony  by  witnesses,  cross- 
examination,  submission  of  proposed 
findings,  arguments  over  legal 
procedures,  and  so  on,  is  simply 
inordinate  when  the  sole  issue  is 
whether  an  examination  (written  or 
operating)  has  been  properly 
administered  and  graded.  The  resources 
and  time  which  such  a  hearing  could 
consume  can  better  be  devoted  to  the 
operator  licensing  and  training  program 
as  a  whole.  The  Commission  sees  no 
benefit  to  the  public  health  and  safety  to 
be  derived  from  adversarial  proceedings 
in  operator  license  cases. 

In  the  Commissian's  view,  the  internal 
review  procedure  now  available  to  the 
applicant  is  sufficient  to  satisfy  the 
Atomic  Energy  Act's  hearing 
requirement  in  this  context.  The 
Commission  proposes  to  codify  this 
procedure.  Under  the  proposed  revision 
to  10  CFR  55.12(a),  each  applicant 
apprised  of  a  failing  grade  on  either  the 
written  or  operating  test  may  submit 
information  which,  in  the  applicant's 
view,  warrants  a  re-evaluation  of  the 
test  results.  The  specific  portions  of  the 
test  for  which  the  applicant  contests  the 
grading  will  then  be  re-graded  by  the 
operator  licensing  staff  and  the 
examination  rescored  based  upon  this 
review.  The  applicant  will  be  apprised 
of  the  outcome  of  the  review,  and  will 
be  granted  a  license  if  the  review  results 
in  a  passing  grade. 

The  proposed  amendment  to  10  CFR 
2.103(b)  is  limited  to  the  test  failure 
situation.  The  operator  Ucense  applicant 
may  still  request  a  hearing  if  the  denial 
of  the  application  is  on  grounds  other 
than  failure  to  pass  either  the  written  or 
operating  examination. 

A  minor  clarifying  amendment  to 
S  55.50,  Violations,  is  also  proposed  to 
delete  the  reference  to  section  206  of  the 
Energy  Reorganization  Act  of  1974  (42 
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U.S.C.  5846)  which  relates  to  the 
reporting  of  defects  and  noncomphance. 
As  the  Commission's  implementing 
regulations  make  clear  (see  10  CFR  Part 
21)  the  requirements  of  section  206  are 
not  applicable  to  operators  or  senior 
operators.  Section  206  applies  instead  to 
"[a]ny  individual  director,  or 
responsible  officer  of  a  firm 
constructing,  owning,  operating,  or 
supplying  the  components  of  any  facility 
or  activity  which  is  licensed  or 
otherwise  regulated  pursuant  to  the 
Atomic  Energy  Act  of  1954  as  amended, 
or  pursuant  to  (the  Energy 
Reorganization  Act  of  1974]  *  •  *  " 

Regulatory  Flexibility  Certirication 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  6a5[b). 
the  Commission  hereby  certifies  that 
this  proposed  rule,  if  adopted,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Environmental  Statement 

The  promulgation  of  this  proposed 
rule  would  not  result  in  any  activity  that 
signficantly  affects  the  environment. 
Accordingly,  the  Commission  has 
determined  that  under  the  National 
Environmental  Policy  Act.  and  the 
criteria  of  10  CFR  Part  51,  neither  an 
environmental  impact  statement  nor  an 
environmental  impact  appraisal  to 
support  a  negative  declaration  for  the 
proposed  rule  is  required. 

Paperwork  Reduction  Act  Statement 

The  proposed  rule  contains  no  new  or 
amended  requirements  for  record 
keeping,  reporting,  plans  or  procedures, 
applications  or  any  other  type  of 
information  collection. 

List  of  Subjects 

10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust,  Byproduct 
material,  Classified  information, 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalty,  Sex  discrimination. 
Source  material.  Special  nuclear 
material.  Waste  treatment  and  disposal. 

10  CFR  Part  55 

Manpower  training  programs.  Nuclear 
power  plants  and  reactors,  Penalty, 
Reporting  requirements. 

Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  the  Energy 
Reorganization  Act  of  1974,  as  amended, 
and  section  553  of  Title  5  of  the  United 
States  Code,  notice  is  hereby  given  that 
the  adoption  of  the  following 
amendments  to  10  CFR  Parts  2  and  55  is 
contemplated. 


PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  UCENStNG  PROCEEDINGS 

1.  The  authority  citation  for  Part  2  is 
revised  to  read  as  follows: 

Authority:  Sees.  161.  181.  68  Slat  948.  953 
(42  U.S.C.  2201,  2231):  sec.  191  as  amended. 
Pub.  L.  87-615,  76  StaL  409  (42  U.S.C.  2241); 
sec.  201,  88  Stat.  1242  as  amended  (42  US  C. 
5841):  5  U.S.C.  552. 

Section  2.101  also  issued  under  sees  53  62. 
63.  81,  103,  104.  105.  68  Stat  930.  932,  933.  935. 
936,  937.  938,  as  amended  (42  U.S.C.  2073, 
2092,  2093,  2111,  2133.  2134.  2135):  sec   102. 
Pub.  L  91-190,  83  Stat,  853,  as  amended  |42 
use.  4332);  sec.  301,  68  Stat.  1248  (42  U.S.C. 
5871).  Sections  2.102,  2.103.  2.104.  2.105,  2.721 
also  issued  under  sees.  102,  103.  104.  105.  183, 

189.  68  Stat.  936.  937.  938,  954,  955.  as 
amended  (42  U.S.C.  2132.  2133.  2134,  ^I^S. 
2233.  2239).  Sections  2.200-2.206  aisn  issued 
under  sees.  186.  234.  68  Stat.  955,  83  Slat  444 
as  amended  (42  U.S  C.  2236.  2282);  sec,  2n«v  B8 
Stat.  1246  (42  U.S.C.  5846)  Sections  2.600- 
2,606  also  issued  under  sec.  102.  Piib  L  91- 

190.  83  Stat.  853,  as  amended.  (42  US  C 
4332).  Sections  2.700a.  2.719  also  issued  nnAcr 
5  U.SC  554.  Sections  2.754,  2.760,  2."'~0  dlso 
issued  under  5  U.S.C,  5,S7,  Section  2."90  also 
i.^isufd  under  sec,  103  68  Stat  936,  as 
amended  (42  USC,  2133)  and  5  U.S.C  552. 
Sections  2,800-2,ai'.18  dlso  issued  under  5 
use,  553,  Section  2,809  also  issued  under  5 
U,S,C,  553  and  sec,  29,  Pub,  L  85-256,  71  Stat, 
579.  as  amended  (42  USC,  2039).  Append;x  A 
is  also  issued  under  sec.  6.  Pub.  L  91-580.  84 
Stat.  1473  (42  U.S.C.  2135). 

2.  In  §  2.103,  paragraph  fb)(2)  is 
revised  to  read  as  follows: 

§2.103    Action  on  applications  for 
byproduct,  source,  special  nuclear  material, 
and  operator  licenses. 

•  *  «  •  • 

(b)  •   •   • 

(D*  •  • 

(2)  The  right  of  the  applicant  to 
demand  a  hearing  within  twenty  (20) 
days  from  the  date  of  the  notice  or  such 
longer  period  as  may  be  specified  in  the 
notice,  J^o^^■e\  er,  if  the  denial  of  an 
operator  license  application  is  based 
upon  a  failure  to  pass  the  written 
examination  or  operating  test,  the 
applicant,  in  accordance  with  10  CFR 
55.12(a),  may  seek  written  review  of  the 
denial  or  make  a  reapplication.  but  may 
not  seek  a  hearing  based  upon  a 
challenge  to  the  grading  of  the 
examination. 

PART  55— OPERATORS'  LICENSES 

3.  The  authority  citation  for  Part  55  is 
revised  to  read  as  follows: 

Authority;  Sees.  107.  161,  68  Stat,  939.  94a 
as  amended  (42  USC,  2137.  2201);  sees,  201, 
as  anemded,  202,  88  Stat.  1242,  as  amended, 
1244  (42  U.S.C.  5841.  5842). 

Section  55.40  also  issued  under  sees  186, 
187,  68  Slat.  955  (42  USC.  2236.  2237). 

For  the  purposes  of  sec  223,  68  Stat  958,  as 
amended  (42  U.S.C  2273).  {{  55.3  and 


55.31(a)-(d)  are  issued  under  sec  IRli  68 

Stat  949,  as  amended  (42  USC  22m(ilt:  and 
J  55  41  18  issued  under  sec.  161o.  68  Slat  9S0. 
as  amended  (42  U  S  C,  120\\o\\ 

4,  In  §  5.5  12,  the  section  headinjj  and 
paragraph  (a)  are  revised  to  read  as 
follows: 

§55.12    Appeal  of  Test  Results; 
Reappllcations. 

(a)  .'\ny  applicant  whose  application 
for  a  license  has  been  denied  because  of 
a  failure  to  pass  the  written  examination 
or  operating  test  or  both  may  submit 
information  to  the  Commission  which 
would  show  error  in  the  grading  of  such 
examination  or  test  and  request  re- 
evaluation  of  the  denial  of  the 
application.  The  Commission  will 
review  those  portions  of  the  test  which 
the  applicant  claims  to  have  been 
improperly  graded,  and  will  inform  the 
applicant  of  the  result  of  this  review.  An 
applicant  may  also  file  a  new 
application  for  a  Hcense  two  months 
after  the  date  of  the  denial.  Any  new 
application  shall  be  accompanied  by  a 
statement  signed  by  an  authorized 
representative  of  the  facility  licensee  by 
whom  the  applicant  is  or  will  be 
employed,  stating  in  detail  the  extent  of 
additional  training  which  the  applicant 
has  received  and  certifying  that  the 
applicant  is  ready  for  re-examination. 
An  applicant  may  file  a  third  application 
six  months  after  the  date  of  denial  of  his 
or  her  second  application  and  may  file 
further  successive  applications  two 
years  after  the  date  of  denial  of  each 
prior  application. 
•        *        •        •        * 

5.  Section  55.50  is  revised  to  read  as 
follows: 

§  55.50     Vtolations. 

An  iniunclion  or  other  court  order 
may  be  obtained  prohibiting  any 
violation  of  any  provision  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  or  Title 
I!  of  the  Energ>'  Reorganization  Act  of 
1974,  or  any  regulation  or  order  issued 
thereunder.  A  court  order  may  be 
obtained  fnr  the  paymeftt  of  a  civil 
penalty  imposed  purusant  to  section  234 
of  the  Act  for  \noiation  of  sections  53,  57, 
62,  63,  81.  82.  101,  103.  104.  107,  or  109  of 
the  Act,  or  any  rule,  regulation,  or  order 
issued  thereunder,  or  any  term, 
condition,  or  limitation  of  any  license 
issued  thereunder  or  for  any  violation 
for  which  a  license  may  be  revoked 
under  section  186  of  the  Act.  Any  person 
who  willfully  vnoiates  any  provision  of 
the  Art  or  any  regulation  or  order  issued 
thereunder  may  be  guilty  of  a  crime  and, 
upon  conviction,  may  be  punished  by 
fine  or  imprisonment  or  both,  as 
provided  by  law. 
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Dated  at  Washington,  D.C.,  this  19th  day  of 
November,  1982. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  ].  CSiilk. 
Secretary  of  the  Commission. 

|FR  Doc.  82-32298  Filed  U-23-«2;  a45  dm| 
BILLMO  CODE  7590-01-M 


10  CFR  Part  50  I 

[Docket  Nos.  PRM-50-32A  and  PRM-50- 
32B] 

Marvin  I.  Lewis  and  iMapleton 
Interveners 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  Receipt  of  Petitions 

for  Rulemaking. 

summary:  The  Commission  is  publishing 
for  public  comment  this  notice  of  receipt 
of  petitions  for  rulemaking  filed  before 
the  Commission  by  Marvin  I.  Lewis  dnd 
Mapleton  Intervenors.  The  petitioners. 
both  of  whom  request  relief  similar  to 
that  requested  in  PRM-50-32,  ask  that 
the  Commission  address  the  issue  of 
Electromagnetic  Pulse  (E\1P). 
DATE:  Comment  period  expires  January 
24.  1983. 

ADDRESSES:  A  Copy  of  each  petition  for 
rulemaking  is  available  for  public 
inspection  in  the  Commission's  Pubiic 
Document  Room,  1717  H  Street  .NW., 
Washington.  DC.  A  copy  of  each 
petition  may  be  obtained  by  writing  to 
the  Division  of  Rules  and  Records. 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555. 

All  persons  who  desire  to  submit 
written  comments  concerning  any 
portion,  substantive  or  procedural,  of 
the  petitions  for  rulemaking  should  send 
their  comments  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  D.  Philips,  Chief,  Rules  and 
Procedures  Branch,  Division  of  Rules 
and  Records,  Office  of  Administration, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Telephone:  (301) 
492-7066,  or  Toll  Free:  800-368-5642, 
SUPPLEMENTARY  INFORMATION: 
Petitioners  contend  that  electromagnetic 
pulses  are  generated  by  high  altitude 
nuclear  explosions  and  can  induce 
current  or  voltage  through  electrically 
conducting  materials,  thereby  either 
destroying  or  temporarily  disrupting 
control  systems  in  a  nuclear  power  plant 
that  are  essential  for  safety.  On  June  24, 
1982.  the  Commission  published  in  the 


Federal  Register  (47  FR  27371)  a  notice 
of  receipt  of  a  petition  for  rulemaking 
(PRM-50-32)  from  the  Ohio  Citizens  for 
Responsbile  Energy  (OCRE)  concerning 
the  Electromagnetic  Pulse  (EMP)  issue. 
OCRE  requested  that  the  Commission 
amend  10  CFR  Part  50,  §  50.13,  to  specify 
that  applicants  for  construction  permits 
dnd  operating  licenses  for  nuclear  power 
plants  (and  applicants  for  amendments 
to  these  permits  and  licenses)  be 
required  to  provide  for  design  features 
to  protect  against  the  effects  of 
electromagnetic  pulse.  In  addition, 
OCRE  requested  that  Appendix  A  to  10 
CFR  Part  50  (Criterion  4)  be  amended  to 
require  that  structures,  systems,  and 
components  important  to  safety  be 
protected  against  electromagnetic  pulse. 
In  support  of  the  proposed  amendments, 
OCRE  indicated  that  if  its  proposed 
regulations  are  adopted  a  serious 
loophole  in  nuclear  power  plant  safety 
fjpsign  would  be  closed  with  little 
hardship  worked  upon  applicants  since 
EMP-hardening  circuitry  can  be 
incorporated  without  great  expense, 

PRM-50-32  A 

Petitioner  Marvin  I.  Lewis  now  asks 
(m  PRM-50-32A1  to  join  OCRE  in 
petitioning  the  Commission  for  a 
rulemaking  to  address  EMP.  The 
petitioner  proposes  to  amend  the  OCRE 
petition  to  include  consideration  of 
commerical,  non-defense  related,  and 
non-accidental  high  altitude  nuclear 
explosions. 

The  petitioner  proposes  to  amend  10 
CFR  Part  50,  .Appendix  A,  Criterion  13, 
bny  adding  the  following  sentence: 
■Instrumentation  shall  be  hardened  to 
protect  against  electromagnetic  pulse 
generated  by  a  high  altitude,  nuclear 
explosion." 

The  petitioner  is  an  intervenor  party 
in  a  nuclear  power  plant  licensing 
proceeding  currently  before  the 
Commission's  Atomic  Safety  and 
Licensing  Board  Panel  fin  the  Matter  of 
Philadelphia  Electric  Company — 
Limerick  Generating  Station,  Units  1  and 
2.  Docket  Nos.  50-352  and  50-353),  The  " 
petitioner  requests  that  the  Commission, 
pursuant  to  §  2.802(d)  of  its  regulations, 
suspend  those  portions  of  the  Limerick 
licensing  proceeding  related  to  safety 
pending  disposition  of  petition  for 
rulemaking  PRM-50-32A, 

PRM-50-32B 

Petitioner  Mapleton  Intervenors 
requests  (in  PRM-50-32B)  that  the 
Commission  revise  its  regulations  to 
address  the  EMP  issue  in  essentially  the 
same  manner  as  requested  by  OCRE  in 
PRM-50-32.  The  petitioner  proposes  to 
amend  10  CFR  Part  50  in  §  50.13  and 
Appendix  A  to  include  consideration  of 


EMP  in  the  design  and  licensing  of 
nuclear  power  plants. 

The  petitioner  is  an  intervenor  party 
in  a  nucleeir  plant  power  licensing 
proceeding  currently  before  the 
Commission's  Atomic  Safety  and 
Licensing  Board  Panel  (In  the  Matter  of 
Consumers  Power  Company — Midland 
Plant,  Units  1  and  2,  Docket  Nos.  50-329 
and  50-330).  The  petitioner  requests  that 
the  Commission,  pursuant  to  §  2.802(d) 
of  its  regulations,  suspend  those 
portions  of  the  Midland  licensing 
proceeding  related  to  safety  pending 
disposition  of  petition  for  rulemaking 
PRM-50-32B. 

The  NRC  staff  is  currently 
investigating  the  effect  of  EMP  on 
nuclear  power  plants.  The  staff  expects 
to  report  to  the  Commission  on  that 
investigation  in  December.  This  report, 
when  available,  should  provide  the 
Commission  with  generic  information  on 
the  effects  of  EMP  which  can  be 
included  in  its  consideration  of  the 
petitioners'  requests  to  suspend  the 
safety-related  portions  of  the  licensing 
proceedings  in  Limerick  and  Midland. 

The  Commission  would  like  to  receive 
public  comment  on  the  specific  items 
addressed  in  both  PRM-50-32A  and 
PRM-50-32B,  and  in  addition,  hereby 
reopens  the  comment  period  on  PRM- 
50-32  to  run  concurrently  with  the 
comment  period  for  PRM-50-32A  and 
PRM-50-32B.  Comments  on  these 
proposed  suspensions  of  licensing 
proceedings  may  also  be  provided. 

Dated  at  Washington,  DC  this  17th  day  of 
November,  1982. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 

Acting  Secretary  of  the  Commission. 

|FR  Doc  82-32120  Filed  U-23-«l  8  45  am) 
BILLINQ  CODE  7SgO-01-M 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  106  and  9031-9039 

[Notice  1982-10] 

Presidential  Primary  Matching  Fund 
AGENCY:  Federal  Election  Commission, 

ACTION:  Announcement  of  public 
hearing  date. 

SUMMARY:  On  August  17, 1982,  the 
Federal  Election  Commission  published 
a  Notice  of  Proposed  Rulemaking  on 
regulations  governing  the  Presidential 
Primary  Matching  Fund  (47  FR  35892). 

DATES:  The  Commission  will  hold  a 
public  hearing  on  these  proposed  rules 
on  December  7, 1982,  at  10:00  a.m. 
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Those  wishing  to  testify  at  the  hearing 
should  notify  the  Commission,  in 
writing,  on  or  before  December  2, 1982. 
Those  wishing  to  testify  should  also 
submit  their  written  comments  on  the 
proposed  rules  on  or  before  December  2. 
1982. 

ADDRESS:  The  hearing  will  be  held  at  the 
Federal  Election  Commission,  1325  K 
Street,  NW.,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 

Susan  E.  Propper,  Assistant  General 
Counsel  (202)  523-4143  or  (800)  424-9530. 

Dated  November  19,  1982. 

Danny  L.  McDooald, 

Vice  Chairman.  Federal  Elect/on 
Comnussion. 

(FR  Doc  82-32318  Piled  11-2,1-82  8  45  ami 
BtLLINQ  CODE  671S-0t-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  170 

Petition  for  Commission  Rulemaking; 
Registered  Futures  Associations 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Petition  for  Commission 

Rulemaking. 

summary:  The  National  Futures 
Association,  which  is  registered  with  the 
Commission  as  a  futures  association 
pursuant  to  Section  17  of  the  Commodity 
E.xchange  Act,  has  presented  a  petition 
pursuant  to  17  CFR  13.2  requesting  that 
the  Commission  adopt  a  rule  requiring 
all  persons  required  to  be  registered 
with  the  Commis.sion  as  futures 
commission  merchants  ('  FCMs")  to  be 
members  of  a  registered  futures 
association.  NFA  asserts  that  the 
proposed  Commission  rule  is  necessary 
to  ensure  that  industry-self  regulation  by 
registered  futures  associations  is 
effective.  This  document  requests 
comments  on  the  proposed  rule  language 
in  the  NFA  petition. 

DATE:  Comments  must  be  received  on  or 

before  January  24,  1983. 

ADDRESS:  Interested  persons  should 

submit  comments  to  Commodity  Futures 

Trading  Commission,  2033  K  Street  NW.. 

Washington,  D.C.  20581;  Attention: 

Office  of  the  Secretariat.  Refer  to.  NFA 

Petition  for  Rulemaking, 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Matteson,  Attorney  Advisor, 

Division  of  Trading  and  Markets, 

Commodity  Futures  Trading 

Commission,  2033  K  Street  NW., 

Washington,  D.C.  20581.  Telephone  (202) 

254-8955. 

supplementary  information: 


List  of  Subjects  in  17  CFR  Part  170 

Authorities  delegations  (Government 
agencies).  Commodity  exchanges. 
Commodity  futures. 

By  letter  dated  November  15.  19B2.  the 
National  Futures  Association  ("NF.A") 
submitted  pursuant  to  17  CFR  13.2  a 
petition  for  adoption  of  Com.mission 
rule.  The  proposed  rule  states: 

PART  170— REGISTERED  FUTURES 
ASSOCIATIONS 

Subpart  C — Membership  in  a 
Registered  Futures  Association 

§  170.15.    Futures  commission  merchants. 

Each  person  required  to  register  as  a 
futures  commission  merchant  must 
become  and  remam  a  member  of  at  least 
one  futures  association  registered  under 
Section  17  of  the  Act  unless  there  is  no 
such  futures  association,  the  registration 
of  which  is  not  suspended,  that  provides 
fur  the  person  to  be  eligible  for 
membership  in  the  association. 

NF.A  asserts  that  the  proposed 
Commission  Rule  is  necessary  to  ensure 
that  industr>'-self  regulation  by 
registered  futures  associations  is 
effective.  NFA  currently  has  a  b>law 
that  was  intended  to  compel 
membership.'  NFA  ;s  concerned, 
however,  that  the  failure  of  a  large 
number  of  FCMs  to  join  or  remain 
members  of  NTA  or  any  other  registered 
futures  association  that  might  be  created 
in  the  future '  will  result  in.  "a 
substantial  impediment  to  achieving  the 
self-regulatory  goals  of  Section  17  of  the 
iCominodity  Exchange]  .^ct  [7  U.S.C.  21 
(19-6  and  Supp.  V  1981)]  as  defined  by 
Congress  and  the  Commission"  in  the 
legislative  history  of  Section  17  and  in 
the  Commission's  September  22. 1981 
Order  granting  the  registration  and 
approvi.'^g  the  iLies  of  NFA.^  Reflecting 


'  .NFA  s  Bylaw  lini  states:  No  Member  may  carry 
an  account  accept  an  order  or  iiandle  a  transaction. 
In  commodity  futures  contracts,  for  or  on  behalf  of 
any  nonMemher  of  NTA,  or  suspended  Member, 
iha'  16  required  to  lie  registered  with  the 
Commission  as  an  FCM,  Commodity  Pool  Operator 
or  Commod.t\   ri,i.l:ng  Ad\isor.  or  that  is  an  Agenl. 
and  Ihut  IS  a.  •  r.k-  in  respect  to  the  account  order  or 
Irans.ic-tion  fii:  a  >  L!.lomer.  a  commodity  pool  or 
pdrtii  ipant  therein,  a  client  of  a  commodity  trndinfi 
advisor,  or  any  other  person,  unless  (a)  such 
nonMember  of  NFA  is  a  member  of  another  futcres 
association  registered  with  the  Commission  under 
Section  1"  of  the  Act.  or  is  exempted  from  this 
prohibition  by  Board  resolution  or  fb)  such 
suspended  Member  is  exempted  from  this 
prohibition  by  the  Appeals  Committee 

'.N'FA  currendy  is  the  only  futures  association 
registered  with  the  Commission  pursuant  to  »ei  tion 
17  of  the  Act, 

'Although  the  regulation  proposed  by  SVA  is 
drafted  to  apply  only  to  FCMs.  rather  than  all 
commodity  professionals,  it  will  have  the  same 
practical  effect  as  requiring  industry-wide 
membership.  As  NFA  stales  in  its  petition,  since  all 
customer  trades  must  be  executed  by  FCMs, 


Congressional  intent  that  registered 
futures  associations  have  sufficient 
authonty  to  achieve  the  obiectives  of 
Section  17  of  the  .^ct.  Section  17(mj  of 
the  Act  provides  that 

Notwith.standtriK  a.-iy  other  provision  of 
law,  the  CommisMiir  may  approve  rulei  of 
futures  associations  ijiat.  directly  or 
indirectly,  recuire  persons  eligible  for 
members hp  u  s.^.b  associations  to  become 
members  of  a\  itas:  one  such  association, 
upon  a  determination  by  the  Commission  that 
such  rules  are  necessary  or  appropnate  to 
achieve  the  purposes  and  objectives  of  this 
Act, 

NFA,  however,  states  that  a 
Commission  regulation,  rather  than  an 
Association  rule,  is  necessary  to  compel 
futures  association  membership  because 
NFA  or  any  potential  futures  association 
will  only  be  able  to  exercise  jurisdiction 
over  its  own  members,  whereas  the 
Commission  has  jurisdiction  over  all 
Commission  registrants.  Thus,  even  if 
NFA  or  another  futures  association  were 
to  adopt  and  obtain  Commission 
approval  of  an  explicit  mandatory 
membership  provision  as  authorized  by 
Section  17(mj  of  the  Act,  NFA  states  it 
would  lack  effective  means  to  enforce 
compliance  with  such  a  provision. 

NFA's  petition  presents  a  possible 
means  by  which  the  Commission  could 
amend  the  current  self-regulatory 
structure  of  a  registered  futures 
association  and  hence  further  the 
purposes  of  Section  17  of  the  Act.  The 
Commission  believes  that  an 
opportunity  for  public  comment  on  the 
proposed  rule  at  this  time  will  assist  the 
Commission  in  its  consideration  of  the 
petition  for  rulemaking  and  therefore  is 
publishing  this  notice  and  inviting  public 
comment  on  the  NFA  petition. 

Commentators  are  specifically 
requested  to  address  whether,  in  their 
view,  the  purpose  of  the  proposed  rule 
may  effectively  be  accomplished  by  an 
existing  or  amended  futures  association 
rule  and,  in  addition,  whether  Sections 
17(d)  and  17(e)  of  the  Act  provide 
adequate  alternative  means  for  the 
Commission  to  address  certain 
regulatory  problems  which  may  arise 
from  the  refusal  of  persons  registered 
under  the  Act  to  join  a  registered  futures 
association.  The  Commission  also 
solicits  comments  on  whether  any  such 
rule  should  be  extended  to  apply  to  all 
FCMs  registered  with  the  Commission, 
regardless  of  whether  they  are  required 


commodity  pool  opertiors  and  trading  ad\  isors 
must  clear  ail  trades  through  FCMs.  If  all  FCMs  are 

registered  futures  association  memliers.  NFA  will  l)e 
able  to  ensure  that  all  pool  operntors  and  trading 
advisors  ere  suhiert  to  regislered  futures 
HssociBtion  regulation  through  enforcement  of  its 
Bslawlici. 
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by  statute  or  Commission  regulation  to 
be  so  registered. 

Any  person  interested  in  submitting 
written  data,  views,  or  auguments  on 
this  matter  should  submit  such 
comments  by  January  24,  1983  to  Ms. 
Jane  Stuckey.  Secretariat.  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  D.C.  20581. 
Such  comment  letters  will  be  publicly 
available  except  to  the  extent  that  they 
are  entitled  to  confidential  treatment  as 
set  forth  in  17  CFR  145.5  and  145.9. 
Copies  of  the  N'FA  petiton  may  be 
obtained  by  writing  to  the  Office  of  the 
Secretariat  at  the  above  address  or  by 
calling  (202)  254-6314. 

Issued  in  Washington,  DC.  on  November 
18, 1982  by  the  Commission. 
Jean  A.  Webb, 

Deputy  Secretary  of  the  Commission. 

FS  Doc-  82-32112  Filed  11-23-82;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


18  CFR  Part  271 


[Docket  No.  RM7»-76-146  (Nebraska- 1 
Addition)] 

High-Cost  Gas  Produced  from  Tight 
formations;  Nebrasica 

Issued:  November  18.  1982. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978  to  designate  certain 
types  of  natural  gas  as  high-cost  gas 
where  the  Commission  determines  that 
the  gas  is  produced  under  conditions 
which  present  extraordinary  risks  or 
costs.  Under  section  107(c)(5),  the 
Commis.s]  jn  issued  a  final  regulation 
designating  natural  gas  produced  from 
tight  formations  as  high-cost  gas  which 
may  receive  an  incentive  price  (18  CFR 
271.703).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
Notice  of  Proposed  Rulemaking  by  the 
Director  of  the  Office  of  Rpeline  and 
Producer  Regulation  contains  the 
recommendation  of  the  State  of 
Nebraska  that  an  additional  area  of  the 
Niobrara  Formation  be  disignated  as  a 
tight  formation  under  {  271.703(d). 


date:  Comments  on  the  proposed  rule 
are  due  on  January  3,  1983.  Public 
Hearing:  No  public  hearing  is  scheduled 
in  this  docket  as  yet.  Written  requests 
for  a  public  hearing  are  due  on 
Decembers,  1982. 

ADDRESS:  Comments  and  requests  for 
hearing  must  be  filed  with  the  Office  of 
the  Secretary.  825  North  Capitol  Street, 
\E.,  Washington.  D.C.  20426 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Lawner,  (202)  357-8511,  or  Victor 
Zabel,  (202)  357-8616. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  12. 1982.  the  State  of 
.Nebraska  Oil  and  Gas  Conservation 
Commission  (Nebraska)  submitted  to 
the  Commission  a  recommendation,  in 
accordance  with  §  271.703  of  the 
Commission's  regulations  (45  FR  56034, 
August  22,  1980].  that  an  additional  area 
of  the  Niobrara  Formation  located  in 
Lincoln  County.  Nebraska,  be 
designated  as  a  tight  formation. 'The 
Commission  previously  adopted  a 
recommendation  that  portions  of  the 
Niobrara  Formation  in  Chase, 
Cheyenne.  Deuel,  Dundy,  Frontier. 
Garden,  Hitchcock.  Keith  and  Perkins 
Counties.  Nebraska,  be  designated  as  a 
tight  formation.  (Order  No.  214  issued 
March  4.  1982,  in  Docket  No.  RM79-76- 
026  (.Nebraska-1)).  Pursuant  to 
§  271.703(c)(4)  of  the  regulations,  this 
Notice  of  Proposed  Rulemaking  is 
hereby  issued  to  determine  whether 
Nebraska's  recommendation  that  an 
additional  area  of  the  Niobrara 
Formation  be  designated  a  tight 
formation  should  be  adopted. 
Nebraska's  recommendation  and 
supporting  data  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

IL  Description  of  Recommendation 

The  recommended  acreage  is  located 
in  all  of  Lincoln  County,  Nebraska.  It  is 
contiguous  to  acreage  granted  tight 
formation  designation  in  Order  No.  214 
on  its  western  and  southern  borders. 
The  recommended  area  contains  about 
2.592  square  miles,  of  which 
approximately  94.4  percent  is  fee 
acreage  and  5.6  percent  is  state  land. 
The  depth  to  the  top  of  the  producing 
interval  in  the  recommended  addition 
ranges  from  900  to  1.600  feet  and 
averages  1,250  feet.  The  Niobrara 
Formation  measures  about  400  feet  in 
gross  thickness  and  underhes  the  Pierre 
Shale  Formation  and  overlies  the  Fort 
Hays  Limestone  Formation. 


'  Nebraska  submitted  supplemental  data  in 
support  of  Its  recommendation  to  the  Commission 
on  October  22.  1982. 


III.  Discussion  of  Recommendation 

Nebraska  claims  in  its  submission 
that  evidence  gathered  through 
information  and  testimony  presented  at 
a  public  hearing  in  Case  No.  82-11 
convened  by  Nebraska  on  this  matter 
demonstrates  that: 

(1)  The  average  in  situ  gas 
permeability  throughout  the  pay  section 
of  the  proposed  area  is  [not  expected  to 
exceed  0.1  millidarcy; 

(2)  The  stabilized  production  rate, 
against  atmospheric  pressure,  of  wells 
completed  for  production  from  the 
recommended  formation,  without 
stimulation,  is  not  expected  to  exceed 
the  maximum  allowable  production  rate 
set  out  in  §  271.703(c)(2)(i)(B);  and 

(3)  No  well  drilled  into  the 
recommended  formation  is  expected  to 
produce  more  than  five  (5)  barrels  of  oil 
per  day. 

Nebraska  further  asserts  that  existing 
State  and  Federal  Regulations  assure 
that  development  of  this  formation  will 
not  adversely  affect  any  fresh  water 
aquifers. 

Accordingly,  pursuant  to  the  authority 
delegated  to  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  by 
Commission  Order  No.  97,  issued  in 
Docket  No.  RM80-68  (45  FR  53456, 
August  12, 1980],  notice  is  hereby  given 
of  the  proposal  submitted  by  Nebraska 
that  an  additional  area  of  the  Niobrara 
Formation,  as  described  and  delineated 
in  Nebraska's  recommendation  as  filed 
with  the  Commission,  be  designated  as 
a  tight  formation  pursuant  to  §  271.703. 

IV.  Public  Comment  Procedures 

Interested  persons  may  comment  on 
this  proposed  rulemaking  by  submitting 
written  data,  views  or  arguments  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  on  or  before  January  3, 1983.  Each 
person  submitting  a  comment  should 
indicate  that  the  comment  is  being 
submitted  in  Docket  No.  RM  79-76-146 
(Nebraska-1  Addition),  and  should  give 
reasons  including  supporting  data  for 
any  recommendations.  Comments 
should  include  the  name,  title,  mailing 
address,  and  telephone  number  of  one 
person  to  whom  communications 
concerning  the  proposal  may  be 
addressed.  An  original  and  14 
conformed  copies  should  be  filed  with 
the  Secretary  of  the  Commission. 
Written  comments  will  be  available  for 
public  inspection  at  the  Commission's 
Division  of  Public  Information,  Room 
1000.  825  North  Capitol  Street,  NE., 
Washington,  D.C,  during  business 
hours. 


!JMI 
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Any  person  wishing  to  present 
testimony,  views,  data,  or  otherwise 
participate  at  a  pubhc  hearing  should 
notify  the  Commission  in  writing  of  the 
desire  to  make  an  oral  presentation  and 
therefore  request  a  public  hearing.  Such 
request  shall  specify  the  amount  of  tmie 
requested  at  the  hearing.  Requests 
should  be  filed  with  the  Secretary  of  the 
Commission  no  laier  than  December  3. 
1982. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas.  Incentive  price.  Tight 
formations. 

(Niiturai  Gas  Policy  Act  of  lirH,  15  U.S.C. 
3.'.t01  -  3432) 

Accordingly,  the  Commission 
proposes  to  amend  the  regulations  in 
Part  271,  Subchapter  H,  chapter  I,  Title 
18.  Code  of  Federal  Regulations,  as  set 
forth  below,  in  the  event  Nebraska's 
recommendation  is  adopted. 
Kenneth  A.  WiUiams, 
D:  rector.  Off  we  of  Pipeline  and  Producer 
Regulation. 

PART  271— [AMENDED] 

Section  271.703  is  amended  by 
revising  paragraph  (d)  (71)  to  read  as 
follows: 

§271.703    Tight  formations. 

-  «  •  *  4 

(d)  Designated  tight  formations.  '   '   * 

(71)  !\iobrara  Formation  in  Nebraska. 
RM79-76(Nebraska-l). 

(i)  Delineation  of  formation.  The 
Niobrara  Formation  is  found  in  all  of 
Chase,  Deuel,  Dundy,  Mitchcock,  Keith, 
Lincoln  and  Perkins  Counties,  the 
western  half  of  Frontier  County 
(Townships  5  through  8  North.  Ranges 
27  through  30  West),  the  eastern  half  of 
Cheyenne  County  (Townships  12 
through  17  North.  Ranges  46  through  49 
West),  and  the  southern  most  third  of 
Garden  County  (Townships  15  through 
19  North.  Ranges  41  through  46  West). 
Nebraska, 

(ii)  Depth.  The  Niobrara  Formation 
underlies  the  Pierre  Shale  Formation 
and  overlies  the  Fort  Hays  Limestone 
Formation.  The  depth  to  the  top  of  the 
Niobrara  Formation  ranges  from  900  to 
4.000  feet  and  averages  2,450  feet. 

ITR  Du(    82-3216:  Filed  11-2:1-82  8  4.";  am) 
BILLING  CODE  6717-01-M 


18  CFR  Part  271 

[Docket  No.  RM79-76-147  (Texas-3 
Addition  11  Amendment) 

High-Cost  Gas  Produced  from  Tigtit 
Formations;  Texas 

Issued:  Nbvember  18,  1982. 


AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)|5)  of  the  .Natural  Gas 
Po!ic\'  Act  of  1978  to  designate  certain 
types  of  natural  gas  as  high-cost  gas 
where  the  Comm.ission  determines  that 
the  gas  is  produced  under  conditions 
which  present  extraordinary  risks  or 
costs.  Under  section  107(c)(5),  the 
Commission  issued  a  final  regulation 
designating  natural  gas  produced  from 
tight  formations  as  high-cost  gas  which 
may  receive  an  incentive  price  (18  CFR 
27l".703).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
Notice  of  Proposed  Rulemaking  by  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  contains  the 
proposal  of  the  Railroad  Commission  of 
Texas  that  the  Credo,  East  (Cisco, 
L'pper)  Field  Formation  designation 
.  adopted  in  Order  No.  239  in  Docket  No. 
RM79-76  (Texas-3  Addition  II),  issued 
June  23.  1982,  be  amended. 
DATES:  Comments  on  the  proposed  rule 
are  due  on  January  3,  1983.  Public 
Hearing:  No  public  hearing  is  scheduled 
in  this  docket  as  yet.  Written  requests 
for  a  public  hearing  are  due  on 
December  3,  1982. 

ADDRESS:  Comments  and  requests  for 
hearing  must  be  filed  with  the  Office  of 
the  Secretary,  825  North  Capitol  Street, 
NE.,  Washington.  DC.  20426 

FOR  FURTHER  INFORMATION  CONTACT; 

Leslie  Lawner,  (202)  357-8511,  or  Walter 
W,  Lavvson.  (202)  357-8556. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  27,  1982,  the  Railroad 
Commission  of  Texas  (Texas)  submitted 
to  the  Commission  an  amended 
recommendation  containing  revisions  to 
include  certain  lands  m  the  designation 
of  the  Credo.  East  (Cisco,  Upper)  Field 
Formation  as  a  tight  formation  pursuant 
to  §  271.703(d).  The  Credo.  East  (Cisco, 
L'pper)  Field  Formation  is  located  in  the 
northwestern  corner  of  Sterling  County, 
in  west  Texas.  Railroad  Commission 
District  8.  The  Commission  adopted 
Texas'  recommendation  that  the  Credo. 
East  (Cisco,  Upper)  Field  Formation  be 
designated  as  a  tight  formation  m  Order 
No.  239,  issued  June  23, 1982,  in  Docket 
No.  RM79-76  (Texas-3  Addition  II)  (47 
FR  28366,  June  30,  1982).  The  description 
of  the  area  as  designated  appears  in 
§  271.703(d)(12)(ii)  of  the  Commission's 
regulations. 


Texas'  original  recommendation  to 
designate  the  Credo,  East  (Cisco.  l'[)per) 
Field  Formation  as  a  tight  form.iiiun 
contained  exhibits  showing  the 
geographic  area  being  recommended  for 
designation.  However,  in  the  text  of  its 
recommendation,  Texas  inadvertently 
omitted  eleven  sections  of  land  from  the 
recommended  area,  as  shown  in  the 
exhibits,  and  as  a  consequence  these 
lands  were  not  included  in  Order  No. 
239.  Texas  has  now  submitted  an 
amended  recommendation  for  the 
Credo,  East  (Cisco,  Upper)  Field 
Formation  fo  include  those  areas 
omitted  from  the  original 
recommendation.  Pursuant  to 
§  271.703(c)(4)  of  the  regulations,  this 
Notice  of  Proposed  Rulemaking  is 
hereby  issued  to  determine  whether 
Texas'  proposed  revision  of 
§  271.703(d)(12)(ii)  to  include  certain 
lands  of  the  Credo,  East  (Cisco,  Upper) 
Field  Formation  area  which  were 
originally  omitted  should  be  adopted. 
Texas'  amendment  and  supporting  data 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

II.  Description  of  Proposed  \rn(  ndment 

Texas  recommends  that  certain  areas 
within  the  Credo,  East  (Cisco,  Upper) 
Field  Formation  not  included  in  Order 
No.  239  be  included  in  the  designated 
tight  formation  area.  These 
recommended  areas  are  Sections  1.  2.  3, 
4,  5.  6, 15, 16, 17  and  18  in  Block  30,  W  & 
NW  RR  Co.  Survey  and  Section  2  in  the 
Lily  Roberts  Survey,  Sterling  County, 
Texas. 

III.  Discussion  of  Proposed  Amendment 

Texas  claims  in  its  submission  that 
evidence  gathered  through  information 
and  testimony  presented  at  a  public 
hearing  convened  by  Texas  on  this 
matter  demonstrates  that: 

(1)  The  average  in  situ  gas 
permeability  throughout  the  pay  section 
of  the  proposed  area  is  not  expected  to 
exceed  0.1  millidarcy: 

(2)  The  stabilized  production  rate, 
against  atmospheric  pressure,  of  wells 
completed  for  production  from  the 
recommended  formation,  without 
stimulation,  is  not  expected  to  exceed 
the  maximum  allowable  production  rate 
set  out  in  §  271.703(c)(2){i)(B);  and 

(3)  No  well  drilled  into  the 
recommended  formation  is  expected  to 
produce  more  than  five  (5)  barrels  of  oil 
per  day 

Texas  further  asserts  that  existing 
State  and  Federal  regulations  assure 
that  development  of  this  formation  will 
not  adversely  affect  any  fresh  water 
aquifers. 
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Accordingly,  pursuant  to  the  authority 
delegated  to  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  by 
Commission  Order  No.  97,  issued  in 
Docket  No.  RM80-68  (45  FR  53456, 
August  12, 1980),  notice  is  hereby  given 
of  the  proposed  amendment  by  Texas 
that  certain  areas  of  the  Credo,  East 
(Cisco.  Upper)  Field  Formation  as 
described  and  delineated  in  Texas' 
amended  recommendation  as  filed  with 
the  Commission,  be  included  in  the 
designated  area  of  the  Credo,  East 
(Cisco,  Upper)  Field  Formation. 

IV.  Public  Comment  Procedures 

Interested  persons  may  comment  on 
this  proposed  rulemaking  by  submitting 
written  data,  views  or  arguments  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  D.C. 
20426,  on  or  before  January  3,  1983.  Each 
person  submitting  a  comment  should 
indicate  that  the  comment  is  being 
submitted  in  Docket  No.  RM79-76-147 
(Texas — 3  Addition  n  Amendment),  and 
should  give  reasons  including  supporting 
di^ta  for  any  recommendations. 
Comments  should  include  the  name, 
title,  mailing  address,  and  telephone 
number  of  one  person  to  whom 
communications  concerning  the 
proposal  may  be  addressed.  An  ons^Huil 
and  14  conformed  copies  should  be  filed 
with  the  Secretary  of  the  Commission. 
Written  comments  will  be  available  for 
public  inspection  at  the  Commission's 
Office  of  Public  Information,  Room  1000, 
825  North  Capitol,  Street  NE.. 
Washington,  D.C,  during  business 
hours. 

Any  person  wishing  to  present 
testimony,  views,  data,  or  otherwise 
participate  at  a  public  hearing  should 
notify  the  Commission  in  writing  of  a 
desire  to  make  an  oral  presentation  and 
therefore  request  a  public  hearing.  Such 
request  shall  specify  the  amount  of  time 
requested  at  the  hearing.  Requests 
should  be  filed  with  the  Secretary  of  the 
Commission  no  later  than  December  3. 
1982. 

list  of  Subjects  in  18  CFR  Part  271 

Natural  gas.  Incentive  price.  Tight 
formations. 

(Natural  Gas  Policy  .\ct  of  1978.  15  (J.S.C. 
3301-3432.) 

Accordingly,  the  Commission 
proposes  to  amend  the  regulations  in 
Part  271,  Subchapter  H,  Chapter  I,  Title 
18,  Code  of  Federal  Regulations,  as  set 


J  M  I 


forth  below,  in  the  event  Texas" 
recommendiitiijn  Is  adopted. 
Kenneth  A.  Williams, 
Director.  Office  of  Pipeline  and  Producer, 

Regulation 

PART  271— [AMENDED] 

Section  271.703[dJ[12)[uj  is  revised  to 
read  as  follows: 

§271.70    Tigtit  formations 

■  •  •  *  * 

(d)  Designated  tight  formations.*   *  * 
(12)  The  Cisco  Sandstone  Formation 
in  Tesas.  RM7<^76  (Texas-3). 
[\]Tbe  Sal  lie  (Cisco)  Field. '  '  ' 
(ii)  The  Credo,  East  (Cisco,  Upper) 
Field.  (A)  Delineation  of  formation.  The 
Upper  Cisco  Formation  is  located  in  the 
northwestern  corner  of  Sterling  County, 
in  west  Texas.  Railroad  Commission 
District  8,  and  includes  Sections  149, 
150.  151,  170,  171,  172.  177,  178,  179,  198 
through  207  and  226  through  230  of  Block 
29,  WcStNW  RR  Co.  Survey,  Sections  1 
through  6  and  15  through  18  of  Block  30, 
WikWV  RR  Co.  Survey:  Sections  1 
through  5.  5^..  o\.  6  (A-1013),  6(A-1269, 
A-1293  and  A-1305).  7  through  10,  10 1^. 
and  1 1  through  13  of  Block  31.  TWT.  4-S, 
T8cP  RR  Co  Survey:  Section  2  of  Lily 
Roberts  Survey;  Sections  1,  2  and  4  of  J. 
G.  Soulard  Survey:  Section  5  through  8. 
and  18  of  Block  14.  SP  &  RR  Co.  Survey; 
Sections  1  through  36  of  Block  23,  H  & 
TC  RR  Co,  Survey:  and  Sections  46 
through  50.  95  through  101. 127, 182,  and 
207  of  Block  17.  SP  &  RR  Co.  Survey. 
(B)  Depth.  The  top  and  base  of  the 
Upper  Cisco  Formation  located  in  the 
Credo  East  (Cisco,  Upper)  Field  are 
found  at  approximate  depths  of  7.125 
feet  and  7,550  feet,  respectively,  as 
measured  on  the  log  of  the  HNG  Oil  Co. 
No.  21-1  McEntire  well. 

(FR  Our  t)2-:i2lDl  Filed  \l-:JS2:  8:4o  am) 
BILUNQ  CODE  8717-01-M 


18  CFR  Part  385 
(Docket  No.  RM83-1-00OI 

Rules  of  Practice  and  Procedure: 
Reconsideration  of  Initial  Decisions 

agency:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
proposes  to  amend  its  Rules  of  Practice 
and  Procedure  to  require,  in  designated 
wholesale  electric  rate  cases,  the  filing 
of  motions  for  reconsideration  of  initial 
decisions  as  a  prerequisite  for  seeking 
Commission  review  of  those  decisions. 
The  proposed  rule  seeks  to  improve  the 
quality  and  timeliness  of  the 


Commission's  decision-making  process 
in  two  ways.  A  greater  opportunity  for 
the  issuance  of  better  initial  decisions 
will  be  afforded.  In  addition,  the 
Commission  expects  to  be  able  to 
summarily  affirm  or  adopt  all  or  large 
portions  of  initial  decisions  in  routine 
electric  rate  cases.  This  is  expected  to 
result  in  an  overall  savings  of  time, 
expense,  and  resources  for  the 
participants  in  designated  cases,  the 
Commission  and  its  staff,  and  ultimately 
the  ratepaying  public. 
DATES:  Written  comments  must  be 
received  by  the  Commission  on  or 
before  December  27, 1982. 

ADDRESSES:  All  filings  should  reference 
Docket  No.  RM83-1-000  and  should  be 
addressed  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fredric  D.  Chanania,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC. 
20426,  (202)  357-8033. 
SUPPLEMENTARY  INFORMATION: 
November  19,  1982. 

Rules  of  practice  and  procedure: 
reconsideration  of  Initial  decisions;  docket 
No.  RM83-1-O00. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  proposing 
to  amend  its  Rules  of  Practice  and 
Procedure  to  require,  in  designated 
wholesale  electric  rate  cases,  the  filing 
of  motions  for  reconsideration  of  initial 
decisions  as  a  prerequisite  for  seeking 
Commission  review  of  those  decisions. 
This  proposed  rule  seeks  to  improve  the 
quality  and  timeliness  of  the 
Commission's  decision-making  process 
by  providing  the  opportunity  for  the 
issuance  of  better  initial  decisions.  The 
long-range  objective  is  to  enable  the 
Commission  summarily  to  adopt  all  or 
large  portions  of  initial  decisions  in  a 
greater  number  of  routine  electric  rate 
cases.  This  would  avoid  expending  the 
time  and  resources  needed  to  craft  a  full 
Commission  opinion  for  cases  already 
having  been  the  subject  of  a  full  initial 
decision. 

I.  Background 

The  notion  that  the  Commission's 
decisional  processes  in  electric  rate 
cases  would  be  significantly  improved 
by  requiring  participants,  who  are 
dissatisfied  with  an  initial  decision,  to 
seek  reconsideration  of  that  decision 
before  Commission  review  is  not  a  new 
idea.  In  a  report  to  Congress,  issued  on 
January  23, 1980,  the  former  Chairman  of 
the  Commission  stated: 
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TTie  Commission  can  affirm  its 
administrative  law  judges  summarily  But  it 
rarely  does  so  *  *  * 

I  therefore  intend  to  propose  to  the 
Commission  new  procedures  that  will.  I 
believe,  make  for  speedier  decisions  in 
wholesale  electric  rate  cases.  First.  I  will 
recommend  changing  the  regulations  to 
permit  the  parties  to  seek  rehearing  of  judges' 
initial  decisions  in  order  to  improve  the 
accuracy,  clarity  and  general  quality  of  those 
decisions.  TTiis  proposal  is  intended  to  make 
the  second,  more  significant  step  more 
feasible.  The  second  proposal  is  that  the 
Commission  affirm  initial  decisions 
summarily  much  more  often  than  it  now 
does.' 

The  report  noted  several  benefits  that 
could  be  realized  from  such  a  proposed 
rule.  First,  a  presiding  officer  would 
have  an  opportunity  to  correct  any 
errors  in  an  initial  decision  which  are 
pointed  out  by  the  parties  Under  the 
present  regulations,  a  presiding  officer 
does  not  have  this  opportunity.  Second. 
a  presiding  officer  could  clarify  or 
possibly  eliminate  any  area  in  the  initial 
decision  which  is  obscure  or  not  well- 
founded  on  the  hearing  record.  Finally,  a 
presiding  officer  would  be  able  to 
change  his  or  her  mind  if  compelling 
arguments  to  do  so  are  advanced  in  a 
motion  for  reconsideration.  These 
factors  will  help  to  ensure  that  initial 
decisions  will  be  as  well-considered  as 
possible. 

As  pointed  out  in  the  report,  the 
change  proposed  in  this  rule  should 
allow  the  Commission  to  place  greater 
reliance  on  initial  decisions  in  the  more 
routine  electric  rate  decisions.  The 
Commission  can,  therefore,  devote  its 
resources  and  energies  to  ratemaking 
decisions  and  other  matters  of  greater 
significance. 

11.  The  Proposed  Rule 

The  Commission  is  committed  to 
taking  all  feasible  steps  to  reduce  delay 
in  processing  its  pending  caseload, 
including  wholesale  electric  rate  cases 
As  part  of  this  commitment,  the 
Commission  recently  revised  the  Rules 
of  Practice  and  Procedure  in  order  to 
expedite  trial-type  hearings.' This 
proposed  rule,  providing  for 
reconsideration  of  initial  decisions,  is 
part  of  this  commitment.  The 
Commission  expects  this  proposed  rule 
would  result  in  a  saving  of  time  and 
resources  to  all  parties  in  the  disposition 
of  electric  rate  cases  by  significantly 
reducing  the  need  for  the  Commission  to 


'  Curtis.  Report  to  Congress — Decisional  Delay  in 
Wholesale  Electric  Rate  Increase  Coses  Causes. 
Consequences  and  Possible  Remedies  73-74  (1980|. 

*  Final  Rule.  Docket  No.  RM78-22-000.  issued 
April  28.  1982  (47  FR  19014.  May  3.  1982)  (effective 
Aug  26,  1982).  corrected  in  part  August  12.  1982  (47 
FR  35952.  Aug.  li  1982). 


prepare  its  own  comprehensive  opinions 
in  the  designated  cases. 

The  proposed  rule  would  add  a  new 
Rule  709a,  18  CFR  385.709a.  to  the  Rules 
of  Practice  and  Procedure.  The 
Commission  or  the  Chief  Administrative 
Law  Judge  will  designate  which  electric 
rate  cases  will  be  subject  to  the 
reconsideration  procedures  in  Rule  7C»9a 
Rule  709a  would  provide  that 
participants  in  designated  cases  may 
seek,  within  20  days  after  issuance  of  an 
initial  decision,  reconsideration  of  the 
initial  decision  before  filing  exceptions 
with  the  Commission. 

The  proposed  rule  provides  for  replies 
to  a  motion  for  reconsideration  to  be 
submitted  within  10  days  after  the 
motion  is  filed.  The  presiding  officer 
would  be  required  to  rule  upon  the 
motion  for  reconsideration  within  30 
days  after  the  last  pleading  is  filed, 
unless  the  Chief  Administrative  Law 
Judge  specifically  authorizes  an 
extension  of  time  due  to  exceptional 
circumstances.  It  is  expected  that  such 
extensions  would  be  infrequent. 

Under  Rule  709a,  a  participant  would 
be  restricted,  in  a  brief  on  exceptions  to 
an  initial  or  revised  initial  decision,  to 
those  matters  raised  in  its  motion  for 
reconsideration  or  in  its  reply  to  such  a 
motion.  In  addition,  if  a  participant  fails 
to  file  a  motion  for  reconsideration  or  a 
reply  to  such  a  motion  in  a  designated 
proceeding,  that  participant  would 
waive  the  right  to  file  a  brief  on 
exceptions. 

The  Commission  realizes  that  the 
proposed  rule  would  introduce  the 
possibility  of  an  additional  procedural 
step  and  additional  pleadings  in 
hearings  for  more  routine  electric  rate 
cases.  The  expense  and  time  required  to 
litigate  a  designated  case  at  the  trial 
level  will  be  increased  to  some  degree, 
but  only  if  a  participant  wishes  to 
challenge  the  initial  decision  by  means 
of  filing  exceptions  with  the 
Commission. 

However,  the  Commission  belie\es 
any  added  time  and  expense  will  be  far 
outweighed  by  the  significant  reduction 
in  the  number  of  cases  that  will  require 
full  treatment  by  the  Commission.  The 
Commission  expects  to  be  able  either  to 
affirm  many  of  the  initial  decisions 
summarily  or  to  adopt,  without 
elaboration,  large  portions  of  the  initial 
decisions.  The  expected  reduction  in  the 
need  for  full  Commission  opinions  on 
review  of  initial  decisions  will  produce  a 
substantial  overall  saving  of  time  and 
expense  in  processing  a  designated  case 
from  start  to  finish.  This  saving  will 
benefit  the  participants  in  the  case,  the 
Commission  and  its  staff,  and  ultimately 
the  ratepayers. 


Some  cases  will  inevitably  necessitate 
more  extensive  Commission  review  and 
a  more  detailed  Commission  opinion, 
regardless  of  the  quality  of  the  initial 
decision  that  the  Commission  is  asked 
to  review.  Cases  involving  major 
questions  of  policy,  cases  of  first 
impression,  and  cases  that  set  major 
precedents  are  obvious  examples  In 
addition,  events  that  transpire  after  an 
initial  decision  is  rendered  (for  example. 
the  enactment  of  a  new  statute  or  the 
issuance  of  a  judicial  decision)  may 
make  it  infeasible  for  the  Commi.'ssion  to 
dispose  of  a  case  on  the  basis  of  the 
initial  decision. 

For  this  reason,  the  Commission 
expects  that  this  procedure  would  be 
utilized  only  where  an  initial  screening 
reveals  that  a  case  does  not  involve 
major  pohcy  issues  or  novel  questions  of 
law  or  fact.  The  Commission  or  the 
Chief  Administrative  Law  )iidge  will 
designate  such  cases  as  subject  to  Rule 
709a  procedures  at  or  near  the  time  each 
case  is  first  set  for  hearing.  The 
Commission  believes  that  this  pre- 
screening  and  designation  process  will 
m.inimize  the  burdens  at  the  trial  level 
while  maximizing  the  opportunity  to 
realize  the  ultimate  savings  in  time. 
expense,  and  effort. 

Three  other  aspects  of  the  proposed 
rule  should  be  noted.  First,  the 
prohibition  against  filing  exceptions  on 
issues  not  first  raised  in  a  motion  for 
reconsideration  or  in  a  reply  to  a  motion 
for  reconsideration  is  unquestionably 
necessary  if  the  requirement  for  seeking 
reconsideration  is  to  enable  the 
Commission  to  achieve  the  objectives  of 
this  rule.  The  proposed  rule  is  designed 
to  place  the  case  before  the  presiding 
officer  in  a  posture  that  permits 
consideration  of  all  issues  that  might  be 
raised  on  review  to  the  Commission. 
This  aspect  of  the  rule  is  expected  to 
produce  trial  level  decisions  that  can  be 
adopted  by  the  Commission  as  final 
dispositions  of  the  proceeding.  Nothing 
in  this  part  of  the  proposed  rule, 
however,  forecloses  any  participant 
from  raising  issues  on  appeal  to  the 
Commission  and.  ultimately,  to  the 
courts  so  long  as  Rule  709a  procedures 
are  followed 

Second,  the  Commission  believes  that 
this  new  procedure  will  allow  for 
tightening  the  existing  procedural 
hearing  schedules  in  wholesale  electric 
rate  cases.  The  goal  is  to  enable  thi 
Commission  to  dispose  of  routine 
wholesale  electric  rate  cases  within  one 
year  from  the  time  the  matter  is  set  for 
hearing  Meeting  this  goal  will  save  the 
Commission,  the  electric  utilities,  and 
the  ratepaying  public  considerable  time 
and  expense. 
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Third,  this  NOPR  contains  a  number 
of  technical,  confomiing  changes  that 
would  be  necessary  if  the  proposed  rule 
is  promulgated  as  a  final  rule.  The 
conforming  changes  are  not  intended  to 
alter  the  basic  substance  of  any 
provision  in  the  current  Rules  of  Practice 
and  Procedure. 

in.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act,  5 
U.S.C  e05{b),  provides  that  certain 
statements  and  analyses  of  a  proposed 
rule  need  not  be  made  if  the 
Commission  certifies  that  the  proposed 
rule  will  not  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

With  respect  to  electric  utilities  and 
other  entities  subject  to  the  proposed 
rule,  the  proposal  is  intended  to  add 
minor  procedural  requirements  in 
designated  electric  rate  cases  in  order  to 
reduce  the  overall  time  and  expense  of 
the  Commission  and  the  participants  in 
such  proceedings.  The  Commission 
expects  these  savings  to  be  realized  by 
all  entities,  large  and  small,  that 
participate  in  such  hearings  and, 
ultimately,  by  the  ratepaying  public. 

Nothing  in  the  proposed  rule  affects 
the  hearing  process  in  designated  cases 
up  to  the  point  at  which  a  presiding 
officer  issues  an  initial  decision.  The 
proposed  rule  has  no  impact  whatsoever 
upon  the  ability  of  any  participant  to 
receive  an  adjudicatory  disposition  of 
its  claims  and  arguments.  The  proposed 
rule  affects  the  course  of  a  designated 
case  only  if  a  participant  elects  to  use 
the  Commission's  review  process  to 
challenge  the  initial  decision  rendered. 
TTius.  any  potential  economic  impact  of 
this  proposed  rule  is  not  automatically 
incurred,  but  is  tied  to  a  participant's 
own  decision  to  appeal  an  initial 
decision.  In  addition,  any  costs  that  are 
incurred  will  be  relatively  insignificant, 
particularly  since  the  rule  is  expected  to 
save  all  participants  considerable  time 
and  expense  during  review  at  the 
Commission  leveL 

In  addition,  the  proposed  rule  would 
apply  only  where  prescreening  reveals 
that  the  case  should  be  designated  as 
sub7ect  to  the  proposed  rule.  This  will 
reduce  the  number  of  entities  within  the 
ambit  of  the  proposed  rule.  Thus,  the 
Commission  cannot  reasonably 
conclude  with  any  degree  of  certainty 
that  a  substantial  number  of  small 
entities  would  be  affected. 

Accordingly,  the  Commission  certifies 
that  the  proposed  rule  will  not.  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


IV.  Public  Comment  Procedures 

Interested  parties  are  invited  to 
submit  written  comments  on  the 
proposed  rule  to  the  Office  of  the 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20428,  on  or 
before  December  27, 1982.  Comments 
must  be  received  by  this  date  in  order  to 
ensure  their  consideration  prior  to 
promulgation  of  a  final  rule.  Comments 
should  refer  to  Docket  No.  RM83-1-000 
on  the  outside  of  the  envelope  and  on  all 
documents  submitted  to  the 
Commission. 

Each  person  submitting  comments 
should  include  his  or  her  name  and 
address  and  also  the  name,  mailing 
address,  and  telephone  nimiber  of  a 
person  to  "whom  communications 
regarding  the  proposed  rule  can  be 
addressed.  Fourteen  conformed  copies 
should  be  submitted  along  with  the 
originaL  Written  comments  will  be 
placed  in  the  Commission's  public  files 
and  will  be  available  for  public 
inspection  at  the  Commission's  Division 
of  Public  Information,  Room  1000,  825 
North  Capitol  Street  NE.,  Washington, 
D.C  20428  (202/357-8055),  during  regular 
business  hours. 

List  of  Subjects  in  18  CFR  Part  385 

Administrative  practice  and 
procedures. 

(.Administrative  Procedure  Act.  5  U.S.C.  551- 
557;  Department  of  Energy  Organization  Act, 
42  U.S.C.  7101-7352;  Exec.  Order  No.  1200a  3 
CFR  142  (1978);  Federal  Power  Act,  16  U.S.C. 
791-828,  as  amended;  Public  Utility 
Reguldtory  Policies  Act  of  1978.  16  U.S.C. 
2601-2645.  as  amended). 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Chapter 
I,  Title  18,  Code  of  Federal  Regulations, 
as  set  forth  below. 

By  direction  of  the  Commission. 
Kennetli  F.  namb. 

Secretary. 

SUBCHAPTER  X— PROCEDURAL 
RULES 

PART  38&-RULES  OF  PRACTICE  AND 
PROCEDURE 

Subpart  E— Hearings 

1.  In  §  385.504,  paragraph  (a](5)  is 
revised,  paragraph  {b)(19)  is 
redesignated  as  paragraph  (b)(20),  and  a 
new  paragraph  (bJ(19J  is  added  to  read 
as  follows; 

§  385.504    Duties  and  powers  of  presMUng 
officers  (Ruie  S04). 

*        >        *        *        * 

(a)  •  •  * 

[5]  The  presiding  officer  will  prepare 
and  certify  an  initial  decision  or  a 


revised  initial  decision,  whichever  is 
appropriate,  to  the  Commission,  as 
proved  in  Subpart  G  of  this  part. 

(b)  *  *  * 

(19]  Rule  on  notions  for 
reconsideration  of  an  initial  decision,  as 
provided  in  Rule  709a; 
***** 

Sut>part  G— Decisions 

2.  In  §  385.702,  paragraph  (b.)  is 
redesignated  as  paragraph  (c)  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

§  385.702    Definitions  (Rule  702). 

***** 

(b)  "Revised  initial  decision"  means 
any  initial  decision  as  revised  by  a 
presiding  officer  in  accordance  with 
Rule  709a: 

***** 

3.  In  §  385.708,  paragraphs  (b),  (c],  and 
(d)  are  revised  to  read  as  follows: 

§  385.708    Initial  and  revised  decisions  by 
presiding  officers  (Rule  708). 

***** 

(b)  General  rule.  (1)  Except  as 
otherwise  ordered  by  the  Commission  or 
provided  in  paragraph  (b)(2)  of  this 
section,  the  presiding  officer  will 
prepare  a  written  initial  decision  and,  if 
appropriate  under  Rule  709a,  a  written 
revised  initial  decision. 

(2)(i)  In  time  and  circumstances 
require,  the  presiding  officer  may  issue 
an  order  stating  that  an  oral  initial  or 
oral  revised  initial  decision  will  be 
issued. 

(ii)  An  oral  decision  is  considered 
served  upon  all  participants  when  the 
decision  is  issued  orally  on  the  record. 
Promptly  after  service  of  the  oral 
decision,  the  presiding  officer  will 
prepare  the  oral  initial  or  revised  initial 
decision  contained  in  the  transcript  in 
the  format  of  a  written  initial  decision. 

(3)  Any  initial  decision  or,  if 
appropriate  under  Rule  709a,  any 
revised  initial  decision  prepared  under 
paragraph  (b)(1)  or  (b)(2)  of  this  section 
will  be  certified  to  the  Commission  by 
the  presiding  officer  with  a  copy  of  the 
record  in  the  proceeding. 

(4)  Not  later  than  35  days  after  the 
certification  of  an  initial  or  revised 
initial  decision,  as  appropriate,  under 
paragraph  (b)(3)  of  this  section,  the 
presiding  officer,  after  notifying  the 
participants  and  receiving  no  objection 
from  them,  may  make  technical 
corrections  to  the  initial  or  revised 
initial  decision. 

(c)  Initial  and  revised  initial  decision 
prepared  and  certified  by  presiding 
officer.  (1)  The  presiding  officer  who 
presides  over  the  reception  of  evidence 
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will  prepare  and  certify  the  initial 
decision,  if  any,  or,  if  appropriate,  the 
revised  initial  decision  unless  the  officer 
is  unavailable  or  the  Commission 
provides  otherwise  in  accordance  with  5 
U.S.C  557(b). 

(2)  If  the  presiding  officer  who 
presided  over  the  reception  of  evidence 
becomes  unavailable,  the  Chief 
Administrative  Law  Judge  may  issue  an 
order  designating  another  qualified 
presiding  officer  to  prepare  and  certify 
the  initial  or  revised  initial  decision. 

(d)  Finality  of  initial  and  revised 
initial  decision.  For  purposes  of  requests 
for  rehearing  under  Rule  713,  an  initial 
decision  or,  if  appropriate  under  Rule 
709a,  a  revised  initial  decision  becomes 
a  final  Commission  decision  10  days 
after  exceptions  are  due  under  Rule  711. 
unless: 

(1)  Exceptions  are  timely  filed  under 
Rule  711;  or 

(2)  The  Commission  issues  an  order 
staying  the  effectiveness  of  the  decision 
pending  review  under  Rule  712. 

4.  Part  385  is  amended  by  adding  a 
new  §  385.709a  to  read  as  follows: 

§  38S.709a    Reconsideration  of  initial 
decision  (Rule  709a). 

(a)  Scope.  This  section  governs  the 
filing,  disposition,  and  effects  of  motions 
for  reconsideration  of  initial  decisions  in 
wholesale  electric  rate  cases  designated 
according  to  this  section. 

(b)  Designation  proceedings  subject  to 
this  section. 

(1)  The  Commission  or  the  Chief 
Administrative  Law  Judge  may 
designate  any  wholesale  electric  rate 
case  to  be  subject  to  the  procedures 
established  in  this  section. 

(2)  Any  designation  of  a  proceeding  as 
subject  to  the  procedures  established  in 
this  section  will  be  included  in  either: 

(i)  The  notice  or  order,  issued  under 
Rule  502,  initiating  the  hearing;  or 

(ii)  The  Chief  Administrative  Law 
Judge's  designation  of  a  presiding  officer 
for  the  hearing. 

(c)  Filing  of  motions  for 
reconsideration  and  replies.  Within  20 
days  after  service  of  an  initial  decision. 
a  participant  may  file  with  the  presiding 
officer  a  motion  for  reconsideration  of 
the  initial  decision.  Any  other 
participants  may  file  a  reply  to  the 
motion  within  10  days  after  the  motion 
is  filed.  No  other  pleading  may  be  filed 
with  respect  to  the  motion  or  any  reply 
to  the  motion  except  by  leave  of  the 
presiding  officer. 

(d)  Disposition  of  motion  for 
reconsideration.  Unless  otherwise 
authorized  by  the  Chief  Administrative 
Law  Judge  for  exceptional 
circumstances,  the  presiding  officer  will 
issue  a  revised  initial  decision  or  a 


denial  of  the  motion  for  reconsideration, 
in  whole  or  in  part,  within  30  days  from 
the  last  day  allowed  for  fifing  replies  to 
the  motion  for  reconsideration.  If  a 
revised  initial  decision  is  issued,  the 
presiding  officer  shall  specifically 
indicate  those  portions  of  the  original 
initial  decision,  if  any.  which  are  to  be 
treated  as  part  of  the  re\'ised  initial 
decision. 

(e)  Effect  of  motion  for 
reconsideration.  (1)  A  participant  who 
does  not  file  a  motion  for 
reconsideration  or  a  reply  to  a  motion 
for  reconsideration  of  an  initial  decusion 
in  accordance  with  this  section  may  not 
file  exceptions  to  the  initial  or  revised 
initial  decision  under  Rule  711. 

(2)  A  participant  who  files  a  motion 
fur  reconsideration  or  a  reply  to  a 
motion  for  reconsideration  of  an  initial 
decision  in  accordance  with  this  section 
may  not  include  m  that  participant's 
exceptions  to  the  initial  or  revised  initial 
decision,  or  any  brief  thereon,  any 
matter  of  fact,  law,  or  policy  that  was 
omitted  from  that  participant's  motion 
for  reconsideration  or  reply  to  a  motion 
for  reconsideration. 

5.  In  §  385  711,  paragraphs  {a)(l){ii) 
and  (iii;  are  redesignated  as  paragraphs 
(a)(l)liii)  and  (iv),  respectively,  and 
paragraphs  (a)(l)(i)  and  (d)  are  revised 
to  read  as  follows: 

§  385.71 1     Exceptions  and  briefs  on  and 
opposing  exceptions  after  initial  or  revised 
initial  decision  (Rule  711). 

(a)  Exceptions.  (IJIi)  In  proceedings 
not  subject  to  Rule  709a.  any  participant 
may  file  with  the  Commission 
exceptions  to  the  initial  decision  m  a 
brief  on  exceptions  not  later  than  30 
days  after  service  of  the  initial  decision. 

(ii)  If  a  motion  for  reconsideration  of 
the  initial  decision  is  filed  under  Rule 
709a.  any  participant  may  file  with  the 
Commission  exceptions  to  the  revised 
initial  decision  or.  of  motion  for 
reconsideration  is  wholly  denied,  to  the 
initial  decision  in  a  brief  on  exceptions 
not  later  than  30  days  after  service  of 
the  presiding  officer's  disposition  of  the 
mofion  for  reconsideration. 
•        •        •        •        • 

(d)  Failure  to  take  exceptions  results 
in  waiver — (1)  Complete  waiver,  if  a 
participant  does  not  file  a  brief  on 
exceptions  within  the  time  permitted 
under  this  section,  any  objections  to  the 
initial  or  revised  initial  decision  by  the 
participant  is  waived. 

(2)  Partial  waiver.  If  a  participant 
does  not  object  to  a  part  of  an  initial  or 
revised  iniUal  decision  in  a  brief  on 
exceptions,  any  objections  by  the 
participant  to  that  part  of  the  initial  or 
revised  initial  decision  are  waived. 


(3)  Effect  of  waiver.  Unless  otherwise 
ordertid  by  the  Commission  for  good 
cnise  shown,  a  participant  who  has 
w,ii\pd  ob)ect]ons  under  p.-irHgrnphs 
(dj(l)  or  (dJ12)  of  this  section  to  all  or 
part  of  an  initial  or  revised  initial 
decision  may  not  raise  such  objecfions 
before  the  Commission  in  oral  argument 
or  on  rehearing. 

6.  In  §  385.712,  paragraph  (a)  is 
revised  to  read  as  follows: 

?  385.712     Commission  review  of  initial  and 
revised  initial  decisions  in  ttie  absence  of 
exceptions  (Rule  712). 

(a)  General  rule.  If  no  bmfs  on 
exceptions  to  an  initial  or  revised  initial 
decision  are  filed  within  the  fime 
established  by  rule  or  order  under  Rule 
711,  the  Commission  may,  within  10 
days  after  the  expiration  of  such  time, 
issue  an  order  staying  the  effectiveness 
of  the  decision  pending  Commission 
review. 


7  In  §  385.713,  paragraph  (a)  is  revised 

to  read  as  follows: 

§  385.713     Request  for  rehearing  (Rule 
713). 

(a)  •  •  • 

(2)  •   •   • 

(i)  On  exceptions  taken  by 
participants  to  an  initial  decision  or.  if 
appropriate  under  Rules  709a  and  711.  to 
a  revised  initial  decision; 
«        *        •        *        • 

(iv)  On  review  of  an  initial  or  revised 
initial  decision  without  exceptions 
under  Rule  712;  and 
***** 

(3)  For  the  purposes  of  rehearing 
under  this  section,  any  initial  decision 
under  Rule  708  or  any  revised  initial 
decision  under  Rule  709a  is  a  final 
Commission  decision  after  the  time 
provided  for  Commission  review  under 
Rule  712.  if  there  are  no  exceptions  filed 
to  the  decision  and  no  review  of  the 
decision  initiated  under  Rale  712. 

*         •         •         •         * 

8  In  §  385.716,  paragraph  (c)  is  revised 
to  read  as  follows: 

§385.716    Reopening  (Rule  716) 

•  •  *  »  • 

(c)  By  action  of  the  presiding  officer 

or  the  Commission.  If  the  presiding 
officer  or  the  Commission,  as 
appropriate,  has  reason  to  believe  thdt 
reopening  of  a  proceeding  is  warranted 
by  any  changes  in  conditions  of  fact  or 
of  law  or  by  the  public  interest,  the 
record  in  the  proceeding  may  be 
reopened  by  the  presiding  officer,  before 
the  initial  or  revised  initial  decision  is 
served,  or  by  the  Commission,  after  the 
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initial  decision  or,  if  appropriate,  the 
revised  initial  decision  is  served. 

9.  In  §  385.2007.  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

Subpart  T— Formal  Requirements  for 
Filings  in  Proceedings  Before  the 
Commission 

§  385.2007    Time  (Rul«  2007). 
•         *         «         *         * 

(c)  Effective  date  of  Commission  rules 
or  orders. 

(1)  *  *  * 

(2)  Any  initial  or  revised  initial 
decision  issued  by  a  presiding  officer  is 
effective  when  the  initial  or  revised 
initial  decision  is  final  under  Rule 
708(d). 

10.  In  Part  385.  the  Table  of  Contents 
for  Subpart  G  is  revised  by  adding 
"385.709a  Reconsideration  of  initial 
decision  (Rule  709a)."  after  "385.709 
Other  types  of  decisions  (Rule  709)." 

§  385.709a    Reconsideration  of  initial 
decision  (Rule  709a). 

***** 

[FR  Doc  82-32201  Flied  11-23-82:  8:4S  am) 
BILUNG  COOe  S717-01-M 


DEPARTIWENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1306 

Dispensing  Controlled  Substances  in 
Institutional  Practitioner  Emergency 
Rooms 

agency:  Drug  Enforcement 
Administration.  Justice. 
ACTION:  Extension  of  comment  period  on 
previous  notice  47  FR  41140,  dated 
September  17, 1982. 

summary:  On  September  17, 1982,  the 
Drug  Enforcement  Administration  (DEA) 
published  a  notice  of  proposed 
rulemaking  to  amend  Part  1306  of  Title 
21  of  the  Code  of  Federal  Regulations  to 
permit  hospital  emergency  room 
personnel  to  dispense  controlled 
substances  to  nonpatients  when 
alternate  pharmacy  services  are  not 
available.  Written  comments  and 
objections  were  to  be  received  on  or 
before  November  16, 1982. 

Comments  and  objections  to  this 
proposed  rulemaking  have  been 
numerous,  with  the  majority  of  these 
comments  received  toward  the  end  of 
the  comment  period.  In  order  to  ensure 
the  medical  community  has  had  ample 
time  to  express  their  views,  the 
comment  period  has  been  extended  to 
December  16. 1982. 
ADDRESS:  Comments  and  objections 
should  be  submitted  in  quintuplicate  to 


the  Acting  Administrator,  Drug 
Enforcement  Administration,  United 
States  Department  of  justice,  1405  I 
Street,  Northwest,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  W.  Buzzeo,  Chief,  Diversion 
Operations  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  1405  I  Street,  Northwest, 
Washington,  D.C.  20537,  Telephone 
Number  (202)  633-1321. 

Dated:  November  16.  1982. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control. 

(FR  Doc,  82-32208  Filed  11-23-62:  8:45  am| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Parts  200,  203,  221,  and  234 
[Docket  No.  R-82- 10371 

Mutual  Insurance  Programs  Under  the 
National  Housing  Act;  Direct 
Endorsement  Processing 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Proposed  rule, 

SUMMARY:  HUD  is  requesting  public 
comment  on  a  proposed  new  program 
involvmg  direct  underwriting  of  insured 
single  family  mortgage  loans  by 
approved  mortgage  lenders.  Under  this 
new  program,  the  lender  would  have  the 
responsibility  for  underwriting  and 
closing  the  mortgage  loan,  and 
submission  of  the  loan  to  HUD  for 
insurance  endorsement,  without  need  of 
any  prior  HUD  commitment.  It  is  not 
intended  that  this  Direct  Endorsement 
Program  replace  the  existing  mortgage 
insurance  application  procedure,  but 
that  it  be  available  in  addition  to  the 
existing  procedure.  The  purpose  of  the 
programs  is  to  simplify  and  expedite  the 
process  by  which  mortgagees  can  secure 
mortgage  insurance  endorsements  from 
HUD. 

date:  Comments  due  January  24, 1983. 
ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  the  Rules  Docket  Clerk,  Office  of 
General  Counsel,  Room  10278. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  D.C.  20410. 


Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  during 
regular  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  L  Allison  or  Robert  J.  Engelstad, 
Office  of  Single  Family  Housing  and 
Mortgagee  Activities.  Department  of 
Housing  and  Urban  Development.  Room 
9282.  451  7th  Street  S.,  Washington.  D.C. 
20410.  Telephone.  (202)  755-6675,  this  is 
not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

HUD  is  today  proposing  to  improve 
the  processing  of  single  family  mortages 
under  Sections  203(b)  (existing  and  new 
construction),  221(d)(2)  (housing  for 
moderate  income  and  displaced 
persons),  234(c)  (condominium  housing), 
and  245  (graduated  payment  mortgages) 
of  the  National  Housing  Act,  as 
amended,  by  instituting  a  Direct 
Mortgage  Insurance  Endorsement 
Program  ("Program"). 

The  Program  represents  a  significant 
departure  from  current  FHA 
endorsement  procedures.  The  most 
significant  procedural  changes  are 
incorporated  in  the  proposed  regulation. 
However,  there  are  many  other 
procedural  elements  that  will  be 
included  in  a  HUD  handbook  on  the 
Direct  Endorsement  Program.  The 
handbook  is  presently  being  drafted 
within  the  Department.  Given  the 
importance  of  these  procedural  elements 
for  understanding  the  full  operation  of 
the  Program.  HUD  has  elected  to  publish 
the  principal  features  of  the  procedural 
elements,  found  in  the  handbook,  in  this 
Preamble  so  that  the  public  can  more 
knowledgeably  comment  on  the 
regulation.  Comments  are  invited  on 
these  procedural  elements  as  well  as  on 
the  regulatory  elements  themselves. 

The  purpose  of  this  Program  is  to 
simplify  and  expedite  the  process  by 
which  mortgagees  can  secure  mortgage 
insurance  endorsements  from  HUD.  The 
department  recognizes  the  importance  of 
retaining  viable  mortgage  insurance 
funds  to  support  the  various  insurance 
programs.  At  the  same  time,  the 
Department  sees  the  need  to  discharge 
this  responsibility  in  the  most  efficient 
manner.  Based  upon  past  experiences, 
discussed  below,  and  the  judgment  of 
the  agency  on  processing  matters,  HUD 
believes  that  this  responsibility  can  be 
discharged  by  placing  greater  reliance 
on  the  private  sector  for  underwriting 
mortgages  for  the  above  identified  FHA 
insurance  programs.  Given  the 
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substantial  experience  of  the  private 
sector  with  HUD  single  family  programs, 
the  Department  concludes  that  many 
mortgagees  have  the  expert  knowledge 
necessary  to  originate  mortgage  loans 
which  satisfy  HUD's  requirements 
without  the  prior  review. 

In  shaping  this  new  Program,  HUD 
seeks  to  balance  various  interests.  The 
Government  is  concerned  with  the 
integrity  of  the  insurance  funds  which 
provide  the  backbone  of  the  Federal 
housing  insurance  programs.  At  the 
same  time,  mortgagees  who  originate  cr 
service  loans  prefer  control  over  the 
timing  of  closing  in  order  to  better 
service  sellers  and  buyers.  In  addition, 
mortgagees  want  the  assurance  that 
loans  they  originate  and  close  will  be 
acceptable  under  one  of  the  insurance 
programs.  Thus  a  precondition  to 
mortgagee  participation,  in  any  program 
that  is  predicated  on  loan  closing 
without  prior  HLrD  review,  is  the 
substantial  certainty  that  these  loans 
will  be  approved.  Certainty  can  be 
accomplished  if  morgagees  know  with 
specificity  those  items  HUD  will  review 
prior  to  endorsement  and  if  HUD's 
review  is  limited  to  essential  elements. 

Secondary  market  participants  like 
the  Federal  Home  Loan  Mortgage 
Corporation,  the  Federal  National 
Mortgage  Association  and  the 
Government  National  Mortgage 
Association  will  want  FHA  insured 
mortgages  originated  under  this  Program 
to  be  free  of  any  cloud  concerning  the 
incontestability  of  the  insurance 
contract  as  set  forth  in  Section  203(e)  uf 
the  National  Housing  Act,  as  amended. 
These  institutions  want  the  certainty 
that  HUD  will  honor  its  insurance 
endorsements.  Because  HUD  does  not 
intend  to  alter  its  interpretations  of  the 
incontestability  clause  of  the  National 
Housing  Act,  the  secondary  market  can 
continue  to  handle  FHA  insured  loans 
as  before. 

Finally,  both  mortgagors  and  the 
Government  have  a  common  interest  in 
seeing  that  mortgages  are  underwritten 
in  compliance  with  the  various 
applicable  statutory  and  regulatory 
requirements. 

Accordingly,  this  new  procedure  is 
designed  to  provide  the  mortgagee 
sufficient  certainty  of  HUD  endorsement 
requirements  to  justify  assumption  of 
responsibilities  as  direct  endorsement 
mortgagees.  In  turn,  HUD  will 
implement  sufficiently  detailed 
qualifying  and  post-endorsement 
procedures  to  protect  the  public  interest 
against  unacceptably  underwritten 
mortgage  loans. 

Under  this  proposed  Program 
qualified  mortgagees  will  be  responsible 
for  seeing  that  all  HUD  regulations  are 


followed  when  underwriting  a  mortgage. 
Based  upon  a  certification  by  the 
mortgagee  that  the  regulations  have 
been  satisfied  and  a  review  by  HUD  to 
check  that  the  loan  term,  interest  rate, 
loan-to-value  statutory  requirements, 
etc.  have  been  achieved.  HUD  will 
endorse  the  mortgage  for  insurance  The 
resulting  insurance  contract  is  bi.idmg 
on  the  Government  except  in  case's  of 
fraud  or  misrepresentation. 

After  endorsement,  HUD  will  review 
each  mortgage  for  compliance  w'lh  the 
requirements  of  the  regulations.  The 
results  will  be  used  to  determine 
whether  participating  mortgagees  are 
complying  with  HUD  requirements  or 
whether  mortgagees  should  be  placed  in 
a  probationary  status,  be  temporarily 
suspended  or  withdrawn  from  the 
Program. 

This  Program  does  not  replace  the 
existing  process  whereby  mortgagees 
can  first  secure  a  conditional  and  s  firm 
commitment  from  HUD  before  cinsing 
the  loan.  The  opportunity  to  use  the 
existing  process  of  preliminary  and  final 
commitments  must  remain  available.  As 
with  most  new  programs,  it  may  take 
years  before  the  Program  is  used  by 
most  mortgagees  eligible  for  approval. 
HUD  also  expects  that  mortgagees, 
approved  for  this  Program,  will  not  close 
all  loans  before  endorsement. 
Mortgagees  will  fall  back  on  the  current 
commitment  processing  for  loans  that 
are  questionable  as  to  w  hether  they  are 
acceptable  under  present  regulations. 
This  conservative  approach  by 
mortgagees  would  be  understandable 
because  under  the  proposed  Program, 
HLID  could  withdraw  the  mortgaeee's 
eligibility  to  participate  if  on  re\  lew 
HUD  discovers  loans  that  should  not 
have  been  endorsed  because  of  faulty 
underwriting.  Finally,  some  mortgagees 
may  not  be  able  to  meet  the  eligibility 
requirements  to  participate  in  the 
Program.  They  should  not  be  denied 
participation  in  HUD  insurance 
programs  for  this  reason. 

Although  HUD  is  expanding  the 
means  by  which  mortgagees  can 
participate  in  its  progra.ms,  the  nature  of 
the  insurance  contract  remains 
unchanged.  Once  endorsed,  the  loans 
are  incontestable  (except  in  cases  of 
fraud  or  misrepresentation)  when 
approved  mortgagees  make  a  claim  with 
HUD. 

II.  Existing  Program  Procedures 

The  present  HUD  process  is  a  three 
part  application  procedure.  The  first 
stage — conditional  commitment — begins 
when  a  HUD/FHA  approved  mortgage 
lender  class  a  HUD  field  office  and 
obtains  the  name  of  a  private  appraiser 
approved  by  HUD  to  perform  property 


appraisals.  The  mortgage  lender 
provides  the  private  appraiser  with  the 
location  of  the  property  to  be  appraised 
and  the  necessary  forms  The  appraiser 
appraises  the  property,  submits  the 
appraisal  report  to  the  HL'D  field  office 
and  submits  a  bill  of  charge  lo  the 
mortgage  lender  Hl'D  staff  re\  u  ws  the 
priiperty  appraisal  reptirt.  and,  when 
n('C('ssc--y,  inspects  the  property  to 
determine  if  the  property  meets  the 
applicable  HUD  standards  with  respect 
to  location,  type  of  dwelling,  nature  of 
the  title,  and  condition  of  the  dwelling.  If 
the  property  is  deemed  eligible  as 
security  for  a  mortgage,  a  maximum 
insurable  mortgage  amount  is  assigned 
and  the  conditional  commitment  is 
issued.  The  conditional  commitment 
assures  that  mortgage  lender  that  a 
mortgage  offered  for  insurance  will  be 
endorsed  provided:  the  mortgage  is 
secured  by  the  specific  property  cited  in 
the  commitment;  the  mortgage  amount 
does  not  exceed  the  commitment 
amount;  and  the  mortgage  is  executed 
by  a  mortgagor  found  to  be  satisfactory 
to  HUD  as  a  borrower. 

The  second  stage — firm 
commitment — occurs  when  an  approved 
mortgage  lender  in  possession  of  an 
outstanding  conditional  commitment 
submits  to  HUD  an  application  for 
processing  the  credit  of  the  prospective 
homebuyer.  This  submission  includes 
credit  reports,  verifications  of 
employment,  verifications  of  deposit 
and  a  copy  of  the  sales  contract.  HUD 
requires  mortgage  lenders  to  obtain  and 
verify  credit  information  with  at  least 
the  same  care  that  would  be  exercised  if 
the  lender  were  entirely  dependent  on 
the  property  as  security  to  protect  the 
investment.  The  mortgage  lender's 
submission  is  reviewed  by  HUD  staff  to 
determine  the  applicant's  eligibility  with 
respect  to  the  particular  program 
requirements,  the  relationship  of  income 
to  mortgage  payments,  the  credit 
standing  of  the  applicant  and  the 
general  ability  of  the  applicant  to  repay 
the  mortgage  loan.  If  the  prospective 
buyer  is  eligible,  HUD  issue  the  firm 
commitment.  The  firm  commitment 
assures  the  mortgage  lender  that  a 
mortgage  offered  for  insurance  will  be 
endorsed,  provided  the  mortgage  is 
secured  by  the  porperty  and  executed 
by  the  mortgagor  cited  in  the 
commitment,  and  the  terms  of  the 
mortgage  (mortgage  amount,  mortgage 
term,  interest  rate)  comply  with  the 
commitment  terms. 

P'ollowing  issuance  of  the  conditional 
and/or  firm  commitment,  the  mortgage 
lender  may  request  that  HUD  amend  the 
commitment  terms.  Upon  submitting 
such  a  request.  HUD  reviews  the  factors 
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involved  and.  if  eligible,  issues  a 
modified  commitment. 

The  third  stage  is  the  application  or 
request  for  insurance  endorsem.ent. 
Upon  receipt  of  the  firm  commitment, 
the  mortgage  lender  executes  the 
mortgage.  Following  mortgage  loan 
execution,  the  mortgage  lender  sumbits 
to  HUD  the  firm  commitment  and  the 
closing  documents  (copy  of  the  note  or 
bond  and  copy  of  mortgage  or  deed  of 
trust).  HUD  staff  reviews  the  closing 
documents  to  determine  whether  the 
mortgage  loan  terms  comply  with  the 
terms  of  the  firm  commitment.  If  the 
mortgage  loan  is  found  to  be  eligible,  a 
mortgage  insurance  certificate  is 
executed  by  HLrD  and  sent  to  the 
mortgage  lender. 

III.  Experience  With  Lender 
Underwriting  Programs         . 

A.  HUD  Experience. 

HUD/FHA  has  utilized  three 
programs  that  involve  greater  reliance 
on  the  mortgage  lender  to  underwrite 
the  mortgage  loan  than  is  currently 
placed  under  the  exisiting  procedures. 

1.  Certified  Agency  Program.  The 
Certified  Agency  program  (CAP)  was 
initiated  by  the  FHA  in  October  of  1957 
as  an  experimental  program  to 
determine  whether  private  mortgagees 
could  do  what  was  ordinarily  done  in 
the  insuring  office.  Under  C.^P.  eligible 
mortgage  lenders  were  appointed  as 
authorized  agents  of  the  Federal 
Housing  Commissioner  to  accept 
applications  for  conditional  and  firm 
commitments,  process  applications, 
close  the  loans,  and  upon  completion  of 
such  closing,  forward  the  necessary 
documents  to  the  FHA  field  office  for 
insurance  endorsement.  The  purpose  of 
the  program  was  to  make  FHA  insured 
loans  more  easily  obtainable  in  small 
communities  and  remote  rural  areas 
where  the  presence  of  an  approved 
lending  institution  could  adequately 
substitute  for  the  direct  presence  of  an 
FHA  underw-'i'ing  office.  The  program 
was  also  intended  to  reduce  processing 
time  and  '  j  permit  fiexibility  in  FHA 
requirements  to  meet  local  conditions. 

The  mortgaae  lender,  acting  as  an 
authorized  agent  of  FHA,  actually 
signed  and  issued  the  commitment  for 
mortgage  insurance  which  obligated  the 
Federal  Housing  Commissioner  to  insure 
the  loan,  provided  the  transaction  was 
permitted  by  the  applicable  regulations, 
and  the  conditions  of  the  commitment 
were  met  at  the  time  of  endorsement. 
While  the  program  operated  in  smaller 
urban  areas  not  well  serviced  by  FHA 
insuring  offices,  authorized  agents  were 
allowed  to  operate  in  larger  cities  where 
their  activities  were  primarily  seen  as 


assisting  insuring  offices  reduce  the 
backlog  of  insurance  applications. 
Authorized  agents  handled  both  new 
and  existing  construction,  the  split  being 
roughly  15  and  85  percent  respectively. 

From  its  inception  in  1957,  when  it 
was  first  tried  in  seven  insuring  office 
areas,  until  its  discontinuance  in  1966, 
by  which  time  the  program  was 
operating  in  almost  all  parts  of  the 
country.  85.874  mortgages  were  insured. 
While  this  volume  of  activity 
represented  approximately  2.2  percent 
of  the  total  number  of  single  family 
mortgages  insured  during  that  period. 
the  experience  does  provide  an  insight 
into  the  efficacy  of  the  approach.  Two 
actuarial  analyses  of  mortgage  loans 
originated  under  CAP  have  been  made, 
one  in  the  early  '60s  and  the  other  just 
recently.  Both  studies  compared  the 
claims  experience  of  CAP  originations 
with  normally  processed  Section  203(b) 
and  203(i)  originations.  The  first  study 
covered  the  1957-66  period:  the  second 
covered  1963-66.  Both  analyses  revealed 
C.'XP  originations  to  have  significantly 
lower  claim  rates  than  Section  203(b) 
mortgages  insured  under  the  regular 
processing  procedure. 

The  CAP  program  was  discontinued  in 
1966-67  in  part  because  of  some  issues 
of  quality  control  over  appraisal 
activities  by  agents  and  in  part  because 
FHA  decided  to  streamline  its  own 
processing  procedures.  While 
streamlining  was  important  at  that  time, 
there  was  no  overall  Federal  effort  to 
minimize  Federal  workloads  by  relying 
on  private  sector  activity.  Despite  the 
problems  reported  in  the  operation  of 
the  CAP  program,  its  effectiveness,  as 
measured  by  claims  experience,  was 
demonstrated, 

2,  The  Coinsurance  Program.  HUD's 
coinsurance  program,  authorized  by 
Section  244  of  the  National  Housing  Act. 
represents  similar  movement  towards 
greater  reliance  on  private  sector 
participants  for  underwriting  FHA 
insured  mortgages.  Under  this  program 
HUD  is  authorized  to  insure  mortgages 
involving  a  sharing  of  loss  with  the 
mortgage  lender.  In  return  lur  sharing 
the  loss.  Section  244  authorizes  the 
mortgage  lender  to  perform  the  credit 
approval,  appraisal,  inspection, 
commitment  and  property  disposition 
functions  involved  with  the  insured 
loan.  The  coinsurance  program  was 
implemented  by  HUD  in  August  of  1976. 

The  coinsurance  program  provides 
mortgage  lenders  with  two  participation 
options:  the  first  involving  the  entire 
loan  underwriting  function,  including 
architectural  analysis,  inspection, 
appraisal  and  mortgage  credit  analysis; 
and  the  second  consisting  solely  of  the 
mortgage  credit  analysis  utilizing  a  HUD 


conditional  commitment.  With  respect 
to  performance  of  the  technical 
underwriting  aspects,  mortgage  lenders 
may  utilize  either  their  own  staff 
personnel,  approved  by  HUD,  or  private 
fee  personnel  selected  from  HUD 
panels. 

With  respect  to  the  volume  of 
coinsurance  activity,  Section  244 
restricts  the  number  of  annual 
coinsurance  endorsements  to  20  percent 
of  the  total  number  of  mortgages  insured 
under  Title  II  of  the  Act  in  the  particular 
year.  Annual  activity,  however,  has 
never  exceeded  two  percent.  From  the 
inception  of  the  coinsurance  program, 
through  Arril  30, 1982,  HUD  insured 
approximately  1,765,775  single  family 
mortgages.  During  that  period  15,895,  or 
nine-tenths  of  one  percent,  were 
originated  under  the  coinsurance 
program. 

Coinsurance,  because  of  its  risk 
sharing  provisions,  is  fundamentally 
different  from  this  proposed  Program 
although  many  of  the  processing 
requirements  are  similar.  Therefore, 
volume  experiences  under  coinsurance 
are  not  indicative  of  the  potential 
success  of  the  proposed  Program.  What 
is  of  value  from  the  coinsurance 
experience  is  the  role  that  risk  assumed 
by  the  mortgagee  plays  in  the 
acceptability — use — of  a  program  of 
mortgagee  underwriting. 

3.  The  Demonstration  Program  of 
Outreach  and  Delegated  Processing.  In 
December  of  1979,  the  Department 
implemented,  on  a  demonstration  basis, 
a  program  of  Outreach  and  Delegated 
Processing  (Delegated  Processing).  The 
purpose  of  the  demonstration  is  to 
increase  the  availability  of  HUD  single 
family  mortgage  insurance  programs  in 
certain  areas  determined  to  be 
underserved.  Program  participants  are 
required  to  conduct  educational  and 
solicitation  efforts  to  increase 
participation  in  HUD  single  family 
programs  in  areas  not  well  served  by 
these  programs.  In  return  for  these 
efforts,  the  mortgage  lenders  can  take 
responsibility  for  the  underwriting  of  all. 
or  part  of,  the  mortgage  loan  package. 
As  in  the  coinsurance  program,  the 
Delegated  Processing  lenders  have  the 
option  of  performing  either  the  entire 
underwriting  function  or  solely  the 
mortgage  credit  analysis.  The  lenders 
can  utilize  either  their  own  staff 
personnel,  approved  by  HUD,  or  private 
fee  personnel  selected  from  HUD 
panels. 

Under  the  Delegated  Processing 
Program,  unlike  CAP  and  coinsurance, 
mortgage  lenders  do  not  have  the 
authority  to  issue  commitments  for 
insurance  that  obligate  the  Department 
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to  insure  the  mortgage  loan.  They  can 
underwrite  and  close  the  mortgage  loan 
prior  to  submission  to  HUD,  or  submit 
the  mortgage  loan  package  to  HUD  for 
review  and  issuance  of  commitment 
prior  to  closing  the  loan.  Mortgage  loans 
endorsed  for  insurance  under  this 
program  are  fully  insured. 

The  Delegated  Proressir.o  program 
was  implemented  m  19  HL'D  field 
offices.  From  the  inception  of  the 
program  through  April  30,  1902.  HUD 
insured  approximately  11,200  mortgages. 
v\hich  represent  approximately  18 
percent  of  the  total  number  of  single 
family  mortgages  insured  during  that 
period  HUD  is  now  re\iewing  the 
experience  of  the  demonstration.  The 
US.  General  Accounting  Office  has 
conducted  its  own  e\a!uation  of  the 
demonstration,  and,  in  its  report  issued 
June  11, 1982,  recommended  that  the 
Secretary  of  HUD  extend  the  delegated 
processing  authority  nationwide  and 
encourage  qualified  lenders  to 
participate  by  eliminating  the  outreach 
requirement.  (See  "VA  and  HUD  Can 
Improve  Service  and  Reduce  Processing 
Costs  in  Insuring  Home  Mortgage 
Loans"  GAO/AFMD/82-15  ) 

The  experiences  of  HUD  under  the 
Demonstration  program,  the  coinsurance 
program  and  the  earlier  certified  agent 
program  provide  a  substantial  basis  for 
instituting  a  Direct  Endorsement 
Program. 

IV.  Direct  Endorsement  Program 

A  Eligible  Mortgage  Insurance 

Programs 

The  Direct  Endorsement  Piogram  is 
proposed  to  be  made  apphcable  only  to 
the  following  HUD  insured  single  fanuly 
housing  programs  under  the  National 
Housing  Act,  as  amended: 

1.  Section  203(b)  mortgages; 

2.  Section  245  graduated  and  modified 
graduated  payment  mortgages: 

3.  Section  221(d)(2)  mortgages  for 
moderate  income  and  displaced  persons; 
and 

4.  Section  234(c)  individual 
condominium  unit  mortgages 

Where  permitted  in  the  specific 
program,  lenders  may  originate 
mortgages  for  the  purposes  of 
refinancing  existing  indebtedness  and 
financing  the  acquisition  of  property  for 
nonoccupant  owners.  As  HUD  gains 
experience  with  the  Direct  Endorsement 
Program,  it  is  the  Department's  intention 
to  expand  its  coverage  to  other  mortgage 
programs.  HUD's  role  in  the  approval  of 
subdivisions  and  condominium  projects 
is  not  changed  by  this  proposed  rule. 


B  Mortgage  Eligibility  Requirements 
(proposed  §  200.164) 

To  be  a  HUD-approved  mortgagee  for 
purposes  of  this  Program,  a  mortgagee 
m\ist  meet  the  following  qualifications: 

1.  In  addition  to  being  a  HUD- 
approved  super\ised  or  nonsupervised 
m.ortgagee  in  good  standing  under  24 
CFR  203.  Subpart  .^,  a  mortgagee  must: 

a.  Have  f:ve  years  of  experience  in  the 
origination  and  servicing  of  HUD/FHA 
insured  single  family  mortgages.  This 
requirement  may  be  partially  satisfied  if 
the  principal  officers  have  a  minimum  of 
five  years  total  ma.nagenal  experience 
in  the  origination  of  HUD/FHA-insured 
mortgages. 

b.  Except  for  supervised  mortgagees 
(defi.ied  under  24  CFR  203.3),  be 
approved  as  a  Federal  .National 
Mortgage  Association  (FNMA)  Seller- 
Se.'-vicer  or  as  an  issuer  of  Government 
National  Mortgage  Association  (GNMA) 
Mortgage-Backed  Securities. 

c.  Have  on  staff  an  underwriter  who 
meets  the  requirements  of  and  performs 
the  duties  as  set  forth  by  HUD.  The 
underwriter  m.ust  have  signatory 
e:jthority  that  binds  the  mortgagee  in 
matiers  involving  the  origination  of 
mortgage  loans  under  this  Program.  The 
underwriter  must  have  a  minimum  of 
three  years  full-time  experience  (or 
equivalent  part-time]  reviewing  credit 
and  property  applications  associated 
with  one-  to  four-family  residential 
properties.  At  least  one  year  of  such 
experience  should  be  in  the  origination 
of  HUD/FHA  insured  mortgages.  The 
underwriter  must  be  knowledgeable  of 
the  principles,  practices  and  techniques 
of  mortgage  underwriting,  including  (i) 
real  estate  appraisal;  (li)  mortgage  credit 
evaluation;  (iii)  HUD/FHA  underwriting 
procedures;  and  (iv)  factors  affecting 
property  values  and  real  estate  trends. 

The  underwriter  shall  be  responsible, 
at  a  minimum  for; 

i.  Compliance  with  HUD  instructions, 
for  the  coordination  of  all  phases  of 
processing,  and  for  the  quality  of  the 
ducisions  made  under  the  Program. 

ii.  The  review  of  appraisal  reports, 
com.pliance  inspections  and  credit 
analyses  performed  by  fee  and  staff 
personnel  to  assure  reasonableness  of 
conclusions,  soundness  of  reports  and 
compliance  with  HUD  requirements. 

iii.  The  decisions  relating  to  the 
acceptability  of  the  appraisal,  the 
inspection,  the  buyer's  capacity  and  the 
overall  acceptability  of  the  mortgage 
loan  of  HUD  insurance.  The  underwriter 
is  responsible  for  the  decision  to  accept 
or  reject  the  applicant  and  the  property 

iv.  Monitoring  and  evaluating 
performance  of  fee  and  staff  personnel 
utilized  under  Delegated  Underwriting. 


While  the  above  are  not  the  only 
responsibilities  of  the  morlgaget's 
underwriter,  the  underwriter  clearl_\ 
performs  the  critical  role  in  the 
processing  of  mortgages  to  be  endorsed 
under  this  Program.  Because  HUD 
places  primary  rehance  on  the 
judgments  of  this  individual,  the 
Department  will  place  major  emphasis 
on  the  qualifications  of  this  individual 
when  considering  the  acceptability  of 
the  mortgagee  for  participation  in  the 
Program. 

2.  The  mortgagee,  if  utilizing  staff  to 
perform  mortgage  credit  examination, 
inspection  or  architectural  and 
engineering  functions  for  a  mortgage 
loan  processed  under  the  Direct 
Endorsement  Program,  must  use 
qualified  personnel.  HUD  considers  the 
following  quahfications  as  meeting  this 
requirement: 

a.  Mortgage  Credit  Examiner — at  least 
three  years  experience  in  the  field  of 
consumer  financing,  commercial 
Financing  or  mortgage  credit  At  least 
one  year  experience  must  involve  full 
responsibility  for  approval  or  rejection 
of  loan  applications. 

b.  Inspector — six  years  experience  in 
the  construction  field,  including  four 
years  specialized  experience  which 
requires  a  thorough  knowledge  of 
inspection  practice  and  procedures. 

c.  Architect  and  engineer — a 
registered  architect  or  a  licensed 
engineer  with  the  state  within  which  the 
properties  are  located. 

3.  Each  mortgagee  shall  utilize  a 
Quality  Control  Plan  to  manage  the 
conduct  and  review  of  the  underwriting 
of  mortgage  loans  that  are  to  be 
submitted  for  Direct  Endorsement.  The 
primary  purpose  of  such  a  plan  is  to 
assure  that  proper  procedures  and 
personnel  are  used  when  underwriting 
loans  so  that  HUD  requirements  are 
met.  An  additional  purpose  is  to  provide 
a  procedure  for  correcting  problems 
once  the  mortgagee  becomes  aware  of 
their  existence  either  through  its  own 
management  review  procedures  or  when 
brought  to  its  attention  by  HUD. 

.Mortgagees,  to  meet  HUD 
[equiremcnts  under  24  CFR  203.2(a)(10). 
must  implement  a  written  Quality 
Control  Flan  which  assures  compliance 
with  rules,  regulations,  and  other  HUD 
issuances  concerning  loan  origination 
and  servicing  HUD  expects  that  these 
plans  will  be  revised  to  reflect  the 
requirements  of  this  Program  It  is 
HUDs  experience  with  problem 
mortgagees  under  the  present  programs 
that  they  often  have  no  Quality  Control 
Plans  or  have  failed  to  implement  them. 
While  HUD  will  not  require  mortgagees 
to  submit  these  plans  for  HUD  approval 
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or  review  when  the  mortgagee  seeks 
approval  as  a  Direct  Endorsement 
mortgagee,  HUD  will  expect  the 
mortgagee  to  keep  the  plan  current,  in 
use  by  mortgagee  personnel,  and 
available,  when  requested  by  HUD.  for 
inspection. 

HUD  will  continue  the  practice  of 
permitting  mortgagees  maximum 
flexibility  when  developing  tfaeir  Quality 
Control  Plans.  Given  the  importance  of 
the  mortgagee's  activrties  as  substitutes 
for  HUD  prior  approval  of  documents. 
HUD  will  place  greater  reliance  on  the 
existence  and  use  of  Quality  Control 
Plans.  The  existence  of  such  plans  and 
their  use  will  be  a  significant  factor  in 
any  disciplinary  action  the  Department 
might  take  with  reject  to  a  msrtgagee 
who  violates  HUD  requirements. 

C.  Process  for  Obtaining  HUD  Approval 
as  Direct  Endorsement  Mortgagee 
(proposed  5  200.164) 

1.  Mortgages  can  only  process  loans 
under  the  Direct  Endorsement  Program 
within  the  jurisdiction  of  the  HUD  field 
office  that  has  granted  them  approval. 
Therefore,  mortgagees  are  to  file  their 
applications  for  approved  status  with 
the  appropriate  HUD  field  office.  This 
will  require  mortgagees  to  file 
applications  with  every  HUD  office 
within  whose  jurisdiction  they  desire  to 
operate.  This  decision  to  approve  at  the 
field  office  level  reflects  the  conclusion 
that  most  mortgagees  will  use  different 
underwriters  and  technical  personnel  in 
different  locations.  HUD  will  institute 
steps  to  minimize  the  difficulties  of 
obtaining  multi-jurisdictional  approvals. 

2.  Mortgagees  when  fiUng  for  approval 
must  include  in  their  applications  the 
following  documents: 

a.  Mortgagee  nomination  or 
underwrtter  and  technical  personnel. 
The  mortgagee  would  indicate  whether 
he  plans  to  use  his  own  staff  or  fee 
personnel  from  HUD  private  panels. 

b.  History  of  the  applicant,  to  include 
particulars  of  the  type  of  organization, 
state  in  which  it  n  incorporated  or 
otherwise  organized,  and  other  states  in 
which  it  is  authorized  to  do  business. 

c.  Secondary  market  experience. 
Except  for  supervised  mortgagees,  the 
mortgagee  would  submit  evidence  of 
approval  as  FNMA  Seller-Servtcer  of 
CNMA  Issuer  df  Mortgage-Backed 
Securities. 

3.  The  afpplicant  mortgagee  will  have 
to  anccessfutly  complete  ■  HUD-run 
training  program.  HDD'e«xperience  in 
the  CAlP  and  the  Demonstration  on 
DelegBtad  ftrxiesamg  point  to  the 
importanoe  of  a  mortgagee  training 
pmgrunlD  assure  that  personnel  are 
fafirihwr'wtth  HUD  jequirements  for 
endonable  mortgage  loans.  Because  the 


primary  HUD  review  for  detailed 
compliance  with  Departmental 
regulations  occurs  after  endorsement, 
HUD's  primary  means  of  minimizing 
non-compliance  will  be  through  the  use 
by  mortgagees  of  well-informed 
technical  staff. 

4.  Upon  satisfactory  completion  of  the 
above  three  steps.  HUD  will  review  in 
detail,  prior  to  endorsement,  the  first 
twenty-five  mortgages  submitted  by  the 
mortgagee  to  each  HUD  field  office.  This 
review  will  provide  HUD  and  the 
mortgagee  an  opportunity  to  clarify  any 
remaining  questions  concerning  HUD 
requirements.  More  importantly,  this 
review  will  provide  HUD  a  basis  for 
determining  whether  the  mortgagee 
should  be  granted  unconditional  status 
to  submit  mortgage  loans  for 
endorsement.  Unsatisfactory 
performance  by  the  mortgagee  at  this 
stage  constitutes  grounds  for  denial  of 
participation  within  the  Program  or  for 
continued  review  of  mortgage  loans 
until  identified  problems  are  resolved. 

5.  Upon  successful  completion  of  the 
above  approval  steps,  mortgagees  will 
be  granted  unconditional  approval  to 
process  loans  under  the  Direct 
Endorsement  Program.  The  mortgagee 
shall  remain  qu.ilified  for  a  full  year,  at 
which  time  the  mortgagee  must  reapply 
for  continued  participation  in  the 
Program.  The  mortgagee  shall  submit  a 
reapplication  form,  as  required  by  HUD, 
with  documentation  to  demonstrate 
continuing  compliance  with  the  Program 
requirements.  HUD's  decision  to 
approve  continued  participation  will  be 
based  on  these  materials  plus  past 
program  experience.  In  order  to  allow 
continuity  of  participation  in  the 
Program,  mortgagees  will  be  allowed  to 
continue  the  processing  of  loans  under 
the  Program  until  HUD  notifies  them,  in 
writing,  that  their  reapplication  has  been 
denied. 

D.  Process  ing  of  Eiigible  Mortgages 
During  Unconditional  Status  (pioposed 
§  200-163) 

I  will  be  the  mortgagee's 
responsibility  to  cover  all  aspects  of 
property  eligibility  and  valuation,  which 
includes  conduct  of  appraisals; 
documentation,  where  appropriate,  that 
HUD  minimnm  property  standards  have 
been  met;  compliance  with  flood  hazard 
requirements;  etc.  These  requirements 
are  generally  set  forth  in  HUD 
Handbook  ¥I€0.1,  Valuation  Anafysis 
for  Home  "Mortgage  Insurance. 
Mertgagem  shall  con^ct  appraisals 
utilizing  appraaisers  assigned  by  HUD. 
These  appraisers  will  be  selected  from 
HUD  approved  appraiser  panels 
presently  used  for  other  HUD  prograns. 
HUD  seeks  in  this  way  to  eliminate  the 


opportunity  for  conflict  of  interest 
situations  arising  when  mortgagees  use 
their  own-stafff  to  perform  appraisals. 
This  requirement  also  responds  to  past 
experience  wherein  abuse  occurred  in 
the  appraisal  function. 

In  addition,  the  mortgagee  will  cover 
all  aspects  of  mortgage  credit.  The 
procedures  for  determining  credit  risk 
are  set  forth  in  HUD  Handbooks  4155.1, 
Mortgage  Credit  Analysis  Handbook, 
and  4020.1,  HUD-FliA  Underwriting 
Analysis  (Chapter  3),  The  mortgagee 
will  be  considered  the  creditor  for 
purposes  of  compliance  with  Regulation 
B  of  the  Equal  Credit  Opportunity  Act. 

The  Underwriter,  as  part  of  the  loan 
application,  will  be  required  to  certify 
that  a  prescribed  set  of  statutory  and 
regulatory  requirements  have  been  met 
for  purposes  of  endorsement.  These 
certifications  are  in  addition  to 
certifications  presently  required  in  HUD 
forms  92800  and  92900  that  deal  with 
such  items  as  builder's  warranty,  flood 
insurance,  non-discrimination  with 
regard  to  rental  or  sale  of  property,  etc. 

The  importance  of  these  certifications 
is  that  HUD  will  rely  upon  them  for 
purposes  of  endorsing  the  loan,  thereby 
eliminating  the  necessity  for  a 
duplicative  review  in  the  field  office 
prior  to  endorsement,  with  all  the 
uncertainties  attendant  thereto.  By 
requiring  certification  of  specific 
requirements,  mortgagees  vtiW  be  aware 
of  those  items  HUD  considers  most 
significant.  Certification  to  these 
specific  elements  does  not  relieve 
participating  mortgagees  from  the 
general  requirement  of  meeting  all  HUD 
regulation  and  handbook  requirements 
The  specific  items  to  which  the 
underwriter  certifies  are: 

1.  The  mortgage  is  a  first  lien  on 
property  as  required  by  24  QH 
203.17(a),  221.5  and  234.25(a)  and  has  a 
maturity  meeting  the  requirements  of  24 
CFR  203.17(eJ  or  234.25(c)(2); 

2.  The  mortgage  is  on  real  estate  held 
in  fee  simple,  or  on  a  leasehold  under  a 
lease  for  not  less  than  99  years  which  is 
renewable,  or  under  a  lease  which 
otherwise  meets  the  requirements  of  24 
CFR  203.37,  or  as  incorporated  by 
reference  in  §  221.1,  or  §  234.65. 

3.  The  mortgaged  property  is  located 
in  a  community  where  the  housing 
standards  meet  the  requirements  of  the 
Secretary  as  required  by  24  CFR  203.40. 

4.  In  cases  mvolving  refinancing  of  a 
HUD/FHA  insured  mortgage: 

a.  The  amourrt  of  the  refinancing 
mortgage  does  not  exceed  the  original 
principal  amount  of  the  existing 
mortgage,  and 

b.  The  maturity  of  the  refinancing 
mortgage  has  a  maturity  limited  to  the 
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unexpired  term  of  the  existing  mortgage, 
as  required  by  24  CFR  203.43(b)(7)  or  as 
incorporated  by  reference,  in  §  221.1. 

5.  The  financing  plan  of  a  graduated 
payment  mortgage  meets  the 
requirements  of  the  Secretary  as 
established  under  24  CFR  203.45  or 
234.75. 

6.  The  financing  plan  of  a  modified 
graduated  payment  mortgage  meets  the 
requirements  of  the  Secretary  as 
established  under  24  CFR  203.46  or 
234.76. 

7.  If  the  property  covered  by  the 
mortgage  is  located  in  a  flood  plain  area 
having  special  flood  hazards  as 
determined  by  the  Secretary,  or  the 
property  is  determined  by  the  Secretary 
to  be  subject  to  a  flood  hazard,  and 
flood  insurance  under  the  National 
Flood  Insurance  Program  (NFIP)  is 
available,  the  mortgagee  and  mortgagor 
have  obtained  flood  insurance  in  an 
amount  equal  to  the  outstanding  balance 
of  the  mortgage  or  the  maximum  amount 
of  NFIP  insurance  available,  whichever, 
is  less,  as  required  under  24  CFR  203.16a 
and  incorporated  by  reference  in  §  221.1 
or  as  required  under  §  334.17. 

8.  There  is  located  on  the  mortgaged 
property  a  dwelling  unit  designed 
principally  for  residential  use  for  not 
more  than  four  families,  as  required  by 
24  CFR  203.38  or  as  incorporated  by 
reference  in  24  CFR  221.1. 

9.  The  maximum  mortgage  amount 
does  not  exceed  the  established 
percentage  of  the  appraised  value  of  the 
property  as  required  by  24  CFR  203.18. 
221.20,  or  as  required  by  234.27. 

10.  That  the  mortgagor's  monthly 
mortgage  payments  will  not  be  in  excess 
of  his  or  her  reasonable  ability  to  pay, 
as  required  under  24  CFR  203.21  or  as 
incorporated  by  reference  in  §  221.1,  or 
as  required  under  §  234.36. 

11.  The  mortgagor's  income  is  and  will 
be  adequate  to  meet  the  periodic 
payments  required  for  the  mortgage 
submitted  for  insurance,  as  required  by 
24  CFR  203.33  or  as  incorporated  by 
reference  in  §  221.1,  or  as  required  by 

§  234.56, 

12.  The  mortgagor's  general  credit 
standing  is  satisfactory  as  required 
under  24  CFR  203.34  and  incorporated 
by  reference  in  §  221.1  or  as  required  by 
§  234.52. 

13.  The  buildings  conform  with 
prescribed  standards  as  required  by  24 
CFR  203.39  or  as  incorporated  by 
reference  in  §  221.1. 

14.  The  monthly  payments  on  a 
graduated  payment  mortgage  are  not  in 
excess  of  the  mortgagor's  reasonable 
ability  to  pay,  as  required  by  24  CFR 
203.45(d)  or  234.75. 

15.  The  monthly  payments  on  a 
modified  graduated  payment  mortgage 


are  not  in  excess  of  the  mortgagor's 
reasonable  ability  to  pay.  as  required  by 
24  CFR  230.46(f)  or  234.76. 

16.  In  cases  where  the  mortgaged 
property  is  subject  to  a  secondary  loan 
or  mortgage  made  or  insured,  or  other 
secondary  lien,  held  by  a  Federal,  state, 
or  local  government  agency  or 
instrumentality,  the  required  monthly 
payments  under  the  insured  mortgage 
and  the  secondary  mortgage  or  lien  does 
not  exceed  the  mortgagor's  reasonable 
ability  to  pay,  as  required  under  24  CFR 
203.32(b)  or  as  incorporated  by  reference 
in  §  221.1.  or  as  required  by  §  234.55(b) 

17.  The  mortgagor  has  made  the 
minimum  investment  as  required  by  24 
CFR  203.19,  221.50  or  234.28. 

18.  No  prepaid  expenses  other  than 
those  listed  in  24  CFR  221.54  and  those 
specifically  approved  by  the  Secretary 
were  included  in  determining  the 
mortgagor's  minimum  investment. 

19.  For  a  mortgage  involving 
refinancing,  the  mortgage  does  not 
exceed  the  estimated  cost  of  repair  and 
rehabilitation  and  the  amount  required 
to  refinance  the  existing  indebtedness 
secured  by  the  property  as  required  by 
24  CFR  221.21. 

20.  A  property  designed  for  a  two, 
three  or  four  family  residence  has  one  of 
the  dwelling  units  occupied  by  the 
mortgagor,  as  required  by  24  CFR  222.12 

The  underwriter  need  only  certify  to 
those  items  which  apply  to  the  mortgage 
loan  submitted  for  endorsement.  The 
underwriter,  in  addition,  will  generally 
certify  that  all  other  requlations  and 
requirements  have  been  met. 

E.  HUD  Review  of  Mortgage  Loan 
Submission  (proposed  §  200. 163) 

HUD  will  conduct  two  levels  of 
review — pre-  and  post-endorsement. 
The  pre-endorsement  review  is  limited 
to  a  determination  that: 

1  All  necessary  documents  have  been 
submitted  and  properly  executed: 

2.  The  mortgage  has  been  executed  on 
a  form  approved  by  HUD  for  use  in  the 
jurisdiction  in  which  the  property 
covered  by  the  mortgage  is  situated; 

3.  The  mortgage  term,  interest  rate 
and  amount  meet  the  applicable 
statutory  and  regulatory  requirements; 

4.  The  ratio  of  loan  to  value  or 
replacement  costs,  as  stated  on  a 
property  appraisal  form  approved  by 
HUD  and  completed  by  a  HUD- 
approved  appraiser,  meets  applicable 
statutory  and  regulatory  requirements; 
and 

5.  All  required  certifications  have 
been  made  by  the  HUD-approved 
mortgage  underwriter. 

Failure  to  saUsfy  this  review  will 
result  in  a  denial  of  insurance 


endorsement  by  HUD  until  such  time  as 
discrepancies  are  corrected. 

The  second  level  of  review  takes 
place  after  the  loan  is  endorsed  by  HUD 
and  involves  a  detailed  review  of 
architectural,  property  value  and 
mortgage  credit  activities.  HUD 
currently  plans  to  submit  at  least  ten 
percent  of  endorsed  mortgages  to  a  field 
review.  The  extent  of  detailed  post- 
endorsement  review  will  depend  on 
HUD's  experience  with  particular 
mortgagees  and  the  availability  of  WVi') 
staff  and  resources. 

The  importance  of  the  post 
endorsement  review  is  fourfold  First, 
HUD  and  the  mortgages  can  use  the 
results  to  detect  problem  areas  and  to 
institute  mortgagee  remedial  measures. 
Second,  where  instances  of  non- 
compliance are  either  of  a  repetitive 
nature  or  constitute  significant  non- 
compliance with  HUD  regulations,  such 
results  will  be  used  to  take  disciplinary 
actions.  Third.  HUD  can  use  this 
information  to  guide  it  when  considering 
mortgagees  requests  for  re-approval  at 
the  end  of  the  first  year.  Finally,  HUD 
will  learn  about  the  effectiveness  of  its 
own  regulations  and  handbooks. 

Post-endorsement  review  is  designed 
to  either  improve  mortgagee  (or  HUD) 
underwriting  activities  or  remove  from 
the  Program  those  mortgagees  who 
submit  loans  that  would  not  have 
qualified  for  insurance  had  there  been  a 
full  HUD  review  before  endorsement.  In 
this  way,  HUD  can  act  expeditiously  to 
protect  the  insurance  funds  from 
endorsement  of  an  unacceptable  volume 
of  potential  problem  mortgages  FiUD 
believes  that  m.any  mortgagees  have  the 
competence  to  participate  in  the 
Program  without  causing  undue  risk  to 
the  insurance  funds.  By  eliminating 
unsatisfactory  underwriting  practices  or 
removing  non-compl>ing  mortgagees 
from  the  Program  as  soon  as  possible, 
HUD  will  have  assured  the  continuance 
of  an  effective  and  efficient  Program, 

F.  Removal  of  Mortgagees  From  the 
Program  (proposed  §  200. 164) 

Because  HbT)s  detailed  review  for 
Program  compliance  occurs  after  the 
endorsement  of  individual  mortgages,  it 
is  imperative  that  HUD  be  able  to  take 
remedial  actions  as  soon  as  problem 
mortgagees  are  identified.  Section 
200  164(h)  sets  forth  the  various  actions 
open  to  HUD  under  this  Program. 

Depending  upon  the  nature  and  extent 
of  the  infractions  detected  during  the 
HUD  review,  HUD  may  place  the 
mortgagee  on  probation  and  require  that 
the  mortgagee  revise  certain  procedures 
repeat  part  of  the  training  or  repeat  the 
pre-closing  twenty-five  case  review 
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and/or  require  the  mortgagee  to  take 
other  actions  which  may  include,  but  are 
not  limited  to,  periodic  reporting  to 
HUD,  or  submission  to  HUD  of  internal 
audits.  HUD  may  temporarily  suspend 
mortgagee  participation  in  the  Program 
pursuant  to  24  CFR  24.18  "Temporary 
denial  of  participation;  conditional 
denial."  This  provision  would  allow  an 
Area  Manager,  or  Regional 
•Administrator  to  issue  an  order  to  deny 
a  mortgagee  continued  participation  in 
the  Program  for  a  limited  period  of  time. 
Mortgagees  will  have  an  opportunity  for 
an  informal  hearing  to  reconsider  the 
order  with  a  right  to  appeal  the  decision, 
after  reconsideration,  pursuant  to 
§  24.7(b). 

Approval  of  a  Mortgagee  to 
participate  in  the  Direct  Endorsement 
Program  or  in  HUD  insurance  programs 
may  be  withdrawn  by  the  Mortgagee 
Review  Board  under  24  CFR  Part  25. 
Possible  actions  could  include 
withdrawal  of  status  of  approved  Direct 
Endorsement  mortgagee,  or  withdrawal 
of  status  of  approved  mortgagee  under 
Part  203. 

The  decision  by  HUD  to  pursue  a 
particular  action  will,  of  course,  depend 
upon  the  facts  and  circumstances  of  a 
given  situation.  While  mere  technical 
infractions  of  the  regulations  may  be 
suitably  handled  by  corrections  in 
mortgagee  procedures,  violations 
involving  fraud,  misrepresentation,  or 
gross  negligence  would  be  subject  to 
more  severe  administrative  action  by 
the  Mortgagee  Review  Board  under  Part 
25. 

V.  Request  for  Comments 

Because  of  the  significant  recent 
increase  in  applications  for  single  family 
mortgage  loans,  the  Department  is 
interested  in  implementing  a  Direct 
Endorsement  Program  at  the  earliest 
practicable  time.  Accordingly.  HUD  is 
departing  from  its  usual  policy  of 
affording  not  less  than  sixty  days  for  the 
.submission  of  comments,  and  is 
requesting  that  all  comments  be 
submitted  within  thirty  days. 

HUD  invites  comment  on  the  Direct 
Endorsement  Program  concerning  scope, 
effectiveness  and  potential  problem 
areas.  While  Ibe  Department  will 
consider  any  comments  submitted,  there 
are  particular  areas  in  which  comment 
!s  solicited.  These  areas  are: 

A.  Certification  1 

HUD  seeks,  consistent  with  its  legal 
authority,  to  place  maximum  reliance  on 
mortgagee  determinations.  To  what 
extent  do  the  certifications  effectuate 
this  goal?  Are  there  any  items  that 
should  not  be  Included  on  the  list?  Are 
there  hems  that  should  be  added? 


Should  there  only  be  one  general 
certification  that  the  mortgagee  has 
satisfied  all  HUD  requirements,  instead 
of  the  itemized  list  of  particular  items? 

B  Qualifications 

HUD  is  seeking  qualifications  that 
assure  admission  of  competent 
mortgagees  into  the  program  without 
precluding  those  mortgagees  capable  of 
conducting  the  necessary  tasks.  The  key 
criteria  are  firm  experience,  competent 
staff,  and  good  underwriting  procedures. 
HUD  has  not  placed  increased 
importance  on  net  worth  (beyond  the 
SlOO.OOO  already  required  for 
nonsupervieed  mortgagees  under  the 
regular  program.)  Should  net  worth 
requirements  be  highei'  for  participation 
in  this  Program,  and  if  so.  by  how  much? 
HUD  also  places  importance  on  the 
existence  and  use  of  a  current  Quality 
Control  Plan.  To  what  extent,  if  any.  is  it 
necessary  or  desirable  to  review  these 
plans  as  a  precondition  to  mortgagee 
approval? 

C.  Appraisals 

HUD  has  considered  the  option  of 
allowing  mortgagees  to  use  staff 
appraisers,  but  has  decided  against  its 
use.  Under  such  an  option,  the  staff 
appraiser  would  have  to  meet  the  same 
qualifications  as  would  have  to  be  met 
by  individuals  seeking  approval  as  HUD 
fee  appraisers.  Mc>rtgagees,  however, 
would  he  precluded  from  using 
approved  staff  appraisers  in  situations 
where  the  mortgagee  has  a  financial 
interest  in.  is  owned  by,  or  is  affiliated 
with  a  building  or  selling  entity.  In  these 
cases  of  obvious  conflicts-of-interest, 
niortgagees  would  have  to  use 
independent  appraisers  from  the  HUD 
fee  panel.  HUD  would  hold  the 
mortgagee  responsible  for  the  quality  of 
the  entire  underwriting  task  including 
the  appraisal.  This  option  would  rely  on 
post-endorsement  reviews  with  spot 
checks  in  the  field  as  the  best  protection 
against  faulty  appraisals. 

As  for  fraudulent  appraisals,  these 
could  occur  whether  an  appraiser  is  on 
the  mortgagee's  staff  or  not.  HUD  does 
not  expect  all.  or  even  most,  mortgagees 
to  use  staff  appraisers,  because  the 
economics  of  the  business  warrant 
paymerrt  for  services  when  required 
instead  of  carrying  as  overhead  the  cost 
of  an  appraiser.  The  market  should 
determine  whether  it  is  more  cost 
effective  for  a  mortgagee  to  employ 
appraisers  or  to  hire  their  services  when 
needed.  Comment  is  requested  on  these 
appraisal  concerns  and  the  option 
described  above. 


n.  Post  Endorsement  Review  and 
Temporary  Denial  of  Participation 

HUD  considers  that  one  of  the 
primary  quality  control  checks  in  the 
Program  is  the  post-endorsement  review 
as  a  means  of  detecting  mortgagee 
practices  in  violation  of  HUD 
requirements.  Is  the  proposed 
monitoring  program  described  in  the 
preamble  adequate  to  achieve  this 
objective?  If  not,  how  should  it  be 
changed? 

HUD  also  believes  thattmce  a 
problem  mortgagee  is  identified, 
immediate  action  should  be  taken  to 
temporarily  suspend  that  mortgagee's 
activities  in  the  Direct  Endorsement 
Program  until  an  appropriate 
opportunity  for  a  hearing  is  provided 
and  the  facts  established  for  remedial 
action.  This  position  is  based  on  the 
rationale  that  by  giving  mortgagees  the 
assurance  of  endorsement  of  loans 
closed  and  certified  by  them,  HUD 
opens  up  the  risk  of  endorsing 
mortgages  that  do  not  meet  program 
requirements.  To  minimize  the 
possibility  of  this  outcome,  HUD  must 
be  able  to  remove  from  the  Program 
those  mortgagees  who  underwrite  loans 
which,  under  fhe  conventional 
processing  procedures,  would  not  have 
been  accepted  by  HUD  for  endorsement. 
Speed  of  removal,  therefore,  is 
important  to  the  integrity  of  the 
Program.  Comment  is  requested. 

£".  Graduated  Payment  Mortgages 

HUD  has  included  Section  245 
graduated  payment  mortgages  as 
eligible  submissions  under  this  Program. 
Given  the  relative  newness  of  this 
Program,  should  HUD  place  reliance  on 
mortgagees  to  make  the  necessary 
determinations  and  accompanying 
certifications? 

F.  Leaseholds 

HUD  has  included  mortgages  secured 
by  properties  with  leasehold  provisions. 
This  situation  typically  arises  in  Hawaii. 
Are  there  any  inherent  problems  in 
having  mortgagees  make  the  necessary 
lease-related  determinations  to  satisfy 
HUD  requirements? 

G.  Program  Impacts 

HUD  would  be  interested  in  possible 
effects  on  mortgagees  approved  to 
participate  in  the  Program  as  well  as  on 
others  (e.g.,  non-participating 
mortgagees,  appraisers,  etc.)  outside  of 
the  Program.  Does  this  Program  confer 
significant  competitive  advantages  for 
those  qualified  over  those  not 
participating  in  the  Program?  Are  there 
other  significant  effects? 


!nr  consum 
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VI.  Findings  and  Otlier  Infonnation 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50.  which 
implement  Section  102(2)fC)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
dnd  copying  during  regular  business 
hours  in  the  Office  of  the  Rules  Docket 
Clerk.  Office  of  tiie  General  Counsel, 
Room  10278.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  D.C.  20410. 

This  prnp,;spd  rule  does  not  constitute 
a  "major  rule"  as  that  term  is  defined  in 
Section  l(bj  of  Executive  Order  12291  on 
Federal  Regulation  issued  by  the 
President  on  February  17,  1981.  Analysis 
"''the  proposed  nile  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
(^rr.nomy  of  $100  million  or  more;  (2) 
I  ause  a  major  increase  in  costs  or  prices 
!or  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
Mbility  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Pursuant  to  the  provisions  of  5  U.S.C. 
fi05(b)  (the  Regulatory  Flexibility  Act}. 
the  Undersigned  hereby  certifies  that 
this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  Catalog  of  Federal  Domestic 
.Assistance  numbers  are  14.105  through 
14.165, 

This  rule  is  not  listed  in  the 
Department's  Semiannual  Agtmda  of 
Rpg'iiations  published  on  October  28, 
198J  (47  FT?  48422)  pursuant  to  Executive 
O.'dpr  12291  and  the  Regulatory 
Flexibility  Act. 

List  of  Subjects 

i'4  CFR  Part  203 

Home  improvement.  Loan  programs: 
Mi>iismg  and  urban  development, 
Mortgage  insurance.  Solar  energy. 

24  CFR  Part  221 

Condominiums,  Low  and  moderate 
income  housing,  Mortgage  insurance, 
Displaced  families.  Single  family 
housing,  Projects,  cooperatives. 

24  CFR  Part  234 

Condominium,  Mortgage  insurance, 
Homeownership.  Projects,  Units. 

Accordingly,  HUD  proposes  to  amend 
24  CFR  Parts  200,  203,  221,  and  234  as 

Follows: 


PART  20O-4NTROIMKmON 

1.  Part  200  would  be  amended  by 
revising  §  200.141  to  read  as  follows: 

§  200. 1 4 1    Procedure  »n  general. 

(a)  All  mortgage  insurance  programs, 
with  the  exception  of  the  single  family 
Direct  Endorsement  and  coinsurance 
programs,  involve  four  steps.  First, 
application  for  insurance:  second, 
commitment  for  insurance;  third, 
insurance  endorsement;  and  fourth, 
where  applicable,  a  claim  for  loss. 

(b)  Except  as  set  forth  in  §  200.164(f), 
commitments  are  not  issued  by  HUD 
under  the  single  family  Direct 
Endorsement  Program. 

2.  Part  200  would  be  amended  by 
ic-vising  paragraph  (b)  of  §  200145  to 
read  as  follows: 

S  200.145    Tectinical  analysis  and 
underwriting  processing. 

lb)  L'nderwnting  processing  involves 
consideration  of  the  elements  having  to 
do  with  eligibility  for  insurance 
including  review  of  the  planning, 
construction,  and  specifications,  cost 
estimation  and  valuation,  and  credit 
analysis.  The  findings  are  included  in  a 
report  and  recommendation  which  is  the 
basis  for  the  commitment.  Except  as  set 
forth  m  §  2tX),  164(0  commitments  are  not 
issued  by  HUD  under  the  single  family 
Prtigram  of  Direct  Endorsement. 

3.  Part  200  would  be  amended  by 
revising  paragraph  (a)  of  §  2CX). 146(a)  to 
read  as  follows: 

§200.146    Acceptance,  rejection  and 
reconsideration, 

(a)  If  an  application  for  mortgage 
insurance  meets  the  eligibility 
requirements,  a  commitment  for 
insurance  is  issued.  Except  as  sri  lijrth 
in  §  2C»0.164(f),  commitments  are  not 
issued  by  HUD  under  the  single  family 
Piouram  of  Direct  Endorsement.  Under 
this  Program  the  Department  reviews 
the  executed  loan  documents  in 
accordance  with  the  procedure  set  forth 
in  §  200.163  and,  if  the  documents  are 
acceptable,  the  mortgage  is  endorsed 

4.  Part  200  would  be  amended  by 
revising  §  200.147  to  read  as  follows; 

§200.147     Issuance  of  commitment 

Except  as  set  forth  in  §  200.164(ri. 
after  a  determination  that  the  mortgagor 
and  the  property  offered  for  security 
meet  the  standards  and  requirements  as 
to  eligibility,  a  commitment  is  prepared 
at  the  request  of  the  mortgagee  and 
foi  warded  over  the  signature  of  the 
Authorized  Agent  to  the  approved 
mortgagee  setting  forth  the  terms  and 
conditions  under  which  the  mortgage 
transaction  will  be  insured.  The 


commitment  is  a  binding  contract 
between  HUD  and  the  mortgagee 
presenting  the  application. 

5  Part  200  would  be  amended  by 
revising  §  200.150  to  read  as  follows: 

$  200. 1 50    Request  for  endorsement. 

(a)  W  hen  all  conditions  of  the 
commitment  are  fully  met.  the 
commitment,  together  with  all 
supporting  documents  such  as  the  no'r 
mortgage  and  any  other  exhibits  as 
required  by  the  terms  of  the 
commitment,  are  returned  to  HL'D  hv 
the  mortgagee  for  endorsement  for 
insurance. 

(b)  For  applications  invoi\  !:ig 
mortgages  originated  under  the  single 
family  Direct  Endorsement  Program,  the 
mortgagee  shall  submit  to  the  Secretary, 
within  30  days,  or  such  additional  time 
as  approved  by  the  Secretary,  after  the 
date  of  closing  of  the  loan,  the 
documents  required  by  §  200.163  and 
shall  certify  that  the  principal  amount  of 
the  loan  has  been  disbursed  to  the 
mortgagor  or  for  the  mortgagor's 
account. 

6.  Part  200  would  be  amended  by 
revising  §  200.152  to  read  as  follows 

§  200.152     Endorsement  for  Insurance 

(a)  When  it  has  been  determined  thai 
the  terms  and  conditions  of  the 
commitment  have  been  fully  complied 
with,  the  Secretary  insures  the  mortgage 
and  evidences  the  insurance  by  the 
issuance  of  a  Mortgage  Insurance 
Certificate.  After  endorsement  the 
mortgagee  is  entitled  to  the  benefits  of 
insurance  subject  to  compliance  with 
the  administrative  regulations  which  art- 
a  part  of  the  insurance  contract. 

(b)  For  applications  involving 
mortgages  originated  under  the  single 
family  Direct  Endorsement  Program,  if 
the  mortgagee  submits  to  the  Secretary 
within  30  days  after  the  date  of  closing 
of  the  loan,  or  such  additional  time  as 
permitted  by  the  Secretary,  the 
documentation  required  by  §  200.163. 
and  certifies  that  the  principal  amount 
of  the  loan  has  been  disbursed  to  the 
mortgagor,  or  for  the  mortgagor  s 
account,  the  Secretary  will  insure  'he 
loan  and  evidence  the  insurance  by  the 
issuance  of  a  Mortgage  Insurance 
Certificate.  After  this  endorsement  the 
mortgagee  is  entitled  to  the  benefits  of 
insurance  subject  to  compliance  with 
the  regulations  which  are  a  part  of  the 
insurance  contract. 

",  In  Part  200,  §  200.163  would  be 
added  to  read  as  follows: 

$200,163     Direct  Endorsement. 

(a)  Definition.  Direct  Endorsement  is 
an  alternative  single  family  mortgage 
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insurance  application  process  to 
implement  sections  203(b),  221(d)(2). 
234(c)  and  245  of  the  National  Housing 
Act,  which  may  be  utilized  in  Parts  203. 
221  and  234.  by  mortgagees  which  meet 
the  requirements  of  S  200.164  of  this 
part.  Under  the  single  family  Direct 
Endorsement  process,  applications  for 
mortgage  insurance  are  processed  by 
the  eligible  mortgagees  and  the 
documentation  required  by  paragraphs 
(b)  and  (c)  of  this  section  are  submitted 
to  HUD/FHA  for  consideration  for 
endorsement  in  accordance  with 
paragraph  (f)  of  §  200.164.  HUD/FHA 
does  not  review  the  application  for 
mortgage  insurance  or  issue 
commitments  except  as  provided  by 
§  200.164(f),  before  the  mortgage  is 
executed  and  submitted  to  be 
considered  for  endorsement. 

(b)  Processing/Underwriting.  An 
approved  mortgagee  shall  appraise  the 
property,  using  an  appraiser  assigned  by 
HUD  from  its  current  fee  panel, 
determine  whether  the  mortgagor's 
income  is  and  will  be  adequate  to  meet 
the  periodic  payments  under  the 
mortgage,  and  review  the  eligibility  of 
the  property  and  prospective  mortgagor 
under  24  CFR  Parts  203,  221.  or  234. 
Upon  a  determination  by  the  mortgagee 
that  the  proposed  mortgage  is  eligible 
for  insurance  under  24  CFR  Parts  203, 
221,  or  234  the  mortgage  is  executed  and 
within  30  days,  or  such  other  time  as  is 
approved  by  the  Secretary,  after  the 
date  of  closing  of  the  loan,  the  following 
documents  are  submitted  to  HUD/FHA 
at  which  point  the  loan  if  considered  for 
endorsement  in  accordance  with 
paragraph  (d)  of  this  section: 

(1)  Property  appraisal  upon  a  form 
prescribed  by  the  Secretary  and  all 
accompanying  documents  required  by 
the  Secretary; 

(2)  An  application  for  insurance  of  the 
mortgage  upon  a  form  prescribed  by  the 
Secretary  and  all  accompanying 
documents  required  by  the  Secretary; 

(3)  A  mortgage  and  note  executed 
upon  forms  approved  by  the  Secretary 
for  use  in  the  jurisdiction  in  which  the 
property  covered  by  the  mortgage  is 
situated; 

(4)  A  warranty  of  completion  (for 
proposed  construction  cases);  and 

(5)  An  underwriters  certification  as 
required  by  paragraph  (c)  of  this  section 

(c)  Underv,Titer's  Certification^  The 
mortgage  shall  execute  a  Direct 
Endorsement  Underwriter's  Certification 
upon  a  form  prescribed  by  the  Secretary. 
In  addition  to  certifications  presently 
required  of  the  mortgagee  and/or 
mortgagor  on  current  HUD  Forms  92800 
and  92900,  the  certification  will  include 
each  of  the  following  items  which  apply 


to  the  mortgage  loan  submitted  for 
endorsement: 

(1)  That  the  mortgage  is  a  first  lien  on 
property  as  required  by  24  CFR 
203.17(a),  221.5.  and  234.25(a),  and  has  a 
maturity  meeting  the  requirements  of  24 
CFR  203.17(e)  or  234.25(c)(2); 

(2j  That  the  mortgage  shall  be  on  real 
p.state  held  in  fee  simple,  or  on  a 
leasehold  under  a  lease  for  not  less  than 
99  years  which  is  renewable,  or  under  a 
lease  which  otherwise  meets  the 
requirements  of  24  CFR  203.37,  or  as 
incorporated  by  reference  in  §  221.1 
or§  234.65; 

(3)  That  the  mortgaged  property  is 
located  in  a  community  where  the 
housing  standards  meet  the 
requirements  of  the  Secretary  as 
required  by  24  CFR  203.40; 

(4)  In  cases  of  refinancing  of  HUD/ 
FIIA  insured  mortgages: 

(i  1  The  amount  of  the  refinancing 
mortgage  does  not  exceed  the  original 
principal  amount  of  the  e.xisting 
mortgage;  and 

(lii  The  maturity  of  the  refinancing 
mortgage  has  a  maturity  limited  to  the 
unexpired  term  of  the  existing  mortgage, 
as  required  by  24  CFR  203.43(b)(7),  or  as 
incorporated  by  reference  in  |  221.1; 

(SI  That  the  financing  plan  of  a 
graduated  payment  mortgage  meets  the 
requirements  of  the  Secretary  as 
established  under  24  CFR  203.45  or 
234-75; 

(6)  That  the  financing  plan  of  a 
modified  graduated  payment  mortgage 
meets  the  requirements  of  the  Secretary 
as  established  under  24  CFR  203.46  or 
234.76; 

(7)  If  the  property  covered  by  the 
mortgage  is  located  in  a  flood  plain  area 
having  special  fiood  hazards  as 
determined  by  the  Secretary,  or  the 
property  is  determined  by  the  Secretary 
to  be  subject  to  a  fiood  hazard,  and 
fiood  insurance  under  the  National 
Flood  Insurance  Program  (NFIP)  is 
available,  that  the  mortgagee  and 
mortgagor  have  obtained  flood 
insurance  in  an  amount  equal  to  the 
outstanding  balance  of  the  mortgage  or 
the  maximum  amount  of  NFIP  insurance 
a\ailable,  whichever  is  less,  as  required 
under  24  CFR  203.16a  and  incorporated 
by  reference  in  §  221.1.,  or  as  required 
under  §  234  17; 

(a)  That  there  is  located  on  the 
mortgaged  property  a  dwelling  unit 
designed  principally  for  residential  use 
for  not  more  than  four  families,  as 
required  by  24  CFR  203.38,  or  as 
incorporated  by  reference  in  24  CFR 
•221.1; 

(9)  That  the  maximum  mortgage 
amount  does  not  exceed  the  established 
percentage  of  the  appraised  value  of  the 


property  as  required  by  24  CFR  203.18 
and  221.20,  or  as  required  by  §  234.27; 

(10)  That  the  mortgagor's  monthly 
mortgage  payments  will  not  be  in  excess 
of  his  or  her  reasonable  ability  to  pay, 
as  required  under  24  CFR  203.21  or  as 
incorporated  by  reference  in  §  221.1,  or 
as  required  under  §  234.36: 

(11)  That  the  mortgagor's  income  is 
and  will  be  adequate  to  meet  the 
periodic  payments  required  for  the 
mortgage  submitted  for  insurance,  as 
required  by  24  CFR  203.33  or  as 
incorporated  by  reference  in  §  221.1,  or 
as  required  by  §  234.56; 

(12)  That  the  mortgagor's  general 
credit  standing  is  satisfactory  as 
required  under  24  CFR  203.34  and 
incorporated  by  reference  in  §  221.1,  or 
as  required  by  §  234.57; 

(13)  That  the  buildings  conform  with 
prescribed  standards  as  required  by  24 
CFR  203.39,  or  as  incorporated  by 
reference  in  §  221.1  or  as  required  by 
234.25(a); 

(14)  That  the  monthly  payments  on  a 
graduated  payment  mortgage  are  not  in 
excess  of  the  mortgagor's  reasonable 
ability  to  pay,  as  required  by  24  CFR 
203.45(d)  or  234.75; 

(15)  That  the  monthly  payments  on  a 
modified  graduated  payment  mortgage 
are  not  in  excess  of  the  mortgagor's 
reasonable  ability  to  pay,  as  required  by 
24  CFR  203.46(f)  or  234.76: 

(16)  In  cases  where  the  mortgaged 
pioperty  is  subject  to  a  secondary  loan 
or  mortgage  made  or  insured,  or  other 
secondary  lien,  held  by  a  Federal,  state 
or  local  government  agency  or 
instrumentality,  that  the  required 
monthly  payments  under  the  insured 
mortgage  and  the  secondary  mortgage  or 
lien  do  not  exceed  the  mortgagor's 
reasonable  ability  to  pay,  as  required 
under  24  CFR  203.32(b)  or  as 
incorporated  by  reference  in  §  221.1,  or 
as  required  by  §  234.55(b); 

(17)  That  the  mortgagor  has  made  the 
minimum  investment  as  required  by  24 
CFR  203.19,  221.50  or  234.28; 

(18)  That  no  prepaid  expenses  other 
than  those  listed  in  24  CFR  221.54  and 
those  specifically  approved  by  the 
Secretary  were  included  in  determining 
the  mortgagor's  minimum  investment: 

(19)  For  a  mortgage  involving 
refinancing,  that  the  mortgage  does  not 
exceed  the  estimated  cost  of  repair  and 
rehabilitation  and  the  amount  required 
to  refinance  the  existing  indebtedness 
secured  by  the  property  as  required  by 
24  CFR  221.21;  and 

(20)  That  a  property  designed  for  a 
two,  three  or  four  family  residence  has 
one  of  the  dwelling  units  occupied  by 
the  mortgagor,  as  required  by  24  CFR 
221.12. 
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(d)  HUD/FHA  Pre-Endorsement 
Review.  Upon  submission  by  an 
approved  mortgagee  of  the  documents 
required  by  paragraphs  (b)  and  (c)  of 
this  section  HUD/FHA  wiii  revievi  the 
loan  documents  to  determine 

(1)  That  the  mortgage  is  executed  on  a 
f.jrm  approved  bv  the  Secretary  tor  use 
in  the  jurisdirti(m  in  which  the  property 
covered  by  the  mortgage  is  situated; 

(2)  That  the  mortgage  term  meets  the 
requirements  of  §§  203  17  221.30  or 
234.25  as  apphcable: 

(3)  That  the  stated  mortgage  amount 
satisfies  the  requirements  of  §§  203.18. 
203.18a.  203.18b.  203.45.  203.46.  221.10. 
221.11.  234.27.  234.75.  of  234.76  as 
applicable; 

(4)  That  the  ratio  of  loan  to  value  or 
replacement  costs,  as  stated  on  the 
property  appraisal  form  approved  by  the 
Secretary  meets  the  requirements  of 

§§  203  18.  203.43.  203.46.  221.20.  234.27. 
234.75  or  234.76  as  applicable: 

(5)  That  the  mortgage  interest  rate 
meets  the  requirements  of  §§  203.20, 
203.51,  221.1,  or  234.29:  and 

(6)  That  all  necessary  certifications 
are  made  in  accordance  with  paragraph 
(c)  of  this  section. 

If.  following  this  review,  the  mortgage  is 
determined  to  be  eligible,  it  is  endorsed 
for  insurance.  If  the  mortgage  is 
determined  to  be  ineligible  HUD  will 
inform  the  mortgagee  of  thiS  fact,  and 
include  the  reasons  thereof  and  any 
corrective  actions  that  may  be  taken. 

(e)  Post-Endorsement  Review. 
F'oUowing  endorsement.  HUU/FHA  will 
review  all  documents  required  by 
paragraphs  (b)  and  (c)  of  this  section.  If 
following  this  review  !1UD/FH.'\ 
determines  that  the  mortgage  does  not 
satisfy  the  requirements  of  the  single 
family  Direct  Endorsement  Program  the 
Department  may  place  the  mortgagee  on 
probation,  or  temporarily  suspend  or 
withdraw  the  authority  of  the  mortgagee 
to  participate  in  the  Direct  Endorsement 
Program  pursuant  to  §  200.164(h). 

8.  Part  200  would  be  amended  to  add  a 
center  caption  "Direct  Endursemei'it"  to 
appear  before  §  200.163. 

9.  In  Part  200.  §  200.164  v\  luld  be 
added  to  read  as  follows: 

§  200.164    Approval  of  Direct  Endorsement 
Mortgagees. 

(a)  To  participate  in  th.c  Dir^rt 
Endorsement  Program  set  forth  in 
§  200.163  a  mortgagee  must  bfi  an 
approved  mortgagee  meetirg  the 
requirements  of  24  CFR  §  203.3  or  203.4. 
and  this  sention. 

(b)  The  mortgagee  mu.st  establish  that 
it  meets  the  following  qualifications; 

I'l)  The  mortgagee  has  five  years  of 
e.xperience  in  the  origination  and 
servicing  of  HUD-insured  single  family 


mortgages  The  Department  will  approve 
mortgagees  which  have  less  than  five 
years  experience  in  the  originatioi  of 
HUD/FHA-insured  mortgages  if  the 
prin(  ipc-.I  ofiireis  hdvr  had  a  minimum 
of  ii\e  >ears  of  managerial  experience  in 
the  ong. nation  of  lfl'D,'FH.'\-msured 
mortgages; 

(2|  The  mortgagee,  other  than  a 
super\  ised  mortgagee,  is  approved  as  a 
Federal  Xatioiial  Mortgage  Association 
(FNM.A)  Seller /.Servicer  or  as  an  issuer 
of  Go\eniment  No'-iona!  Mort<;;F»ge 
Association  |G\MA|  mortgage-backed 
securities. 

(cl  The  mortgHsjee,  to  be  approved  for 
participation  in  the  single  family  Direct 
Flndorsement  Program  must  have  on  its 
permanent  staff  an  underwriter 
approved  by  the  Department  for 
participation  in  this  Program.  The 
technical  staff  utihzed  in  the  Direct 
Endorsement  Prcgram  by  th^  mortgagee 
including  appraisers,  ninstruction 
anali.'Bts.  inspectors.  mt;ngage  credit 
examiners,  archiierts  and  engineers 
must  also  be  approved  by  the 
Department.  The  technical  staff  may  be 
emiployees  of  the  mo.  t^dgee.  .\ 
mortgagee  which  has  a  financial  interest 
in,  owns,  IS  owned  by.  or  is  affiliated 
with  a  building/selling  entity  may 
originate,  under  the  Direct  Endorsement 
Program  and  process  mortgages  for  this 
entity,  only  if  the  property  appraisals 
are  done  iiy  independent  appraisers 
approved  by  the  Dcpdrtment  rather  than 
hy  appraisers  on  the  staff  of  the 
mortgagee. 

(d)  A  mortgagee  shall  develop  and 
implement  a  Q.iaiity  Control  Plan  that  is 
(lesigpi'd  to  assure  mortgagee 
compliance  with  HUD  underwriting 
requirements  for  the  Direct  Endorsement 
Program.  Such  plan  will  be  kept  current 
and  a\  .iilable  upon  request  for  WUU. 

(e)  A  mortgagee  shall  satisfactorily 
comp'pte  a  training  program  on  HUD 
underwriting  requirements  as  a 
precondition  to  approval  under  this 
section. 

(f)  To  be  eligible  to  participate  in  the 
Direct  Endorsement  Program  a 
mortg.igee  qualified  to  participate  in  the 
Program  pursuant  to  this  Part  must 
submit  initially  twenty-five  mortgages 
processed  in  accordance  with  the 
requirements  set  forth  under  §  200.163 
The  documfnts  required  by  §200.163  will 
be  reviewed  by  the  Department  and,  if 
acceptable,  firm  commitments  will  be 
issued  prior  to  endorsement  of  the  loans. 
If  the  underwriting  and  processing  of 
these  twfmty  fi\e  mortgages  is 
satisfactory,  then  the  mortgagee  may  be 
approved  to  close  subsequent  mortgages 
and  submit  them  direcllj  for 
endorsement  in  accordance  with  the 
process  set  forth  in  §  200,163. 


(g)  A  mortgagee  will  receive  approval 
under  this  section  to  participate  in  the 
Direct  Endorsement  Program  for  one 
year;  at  the  end  of  this  year  the 
mortgagee  must  reapply  to  participate  m 
the  Program  for  the  following  year.  The 
mortgagee  shall  submit  such 
documentation  as  required  by  the 
Secretary  to  demonstrate  continued 
compliance  with  the  requirements  of 
§  200.164  (a),  fb),  (c),  and  fd).  If  timely 
application  for  renewal  is  made,  the 
mortgagee's  approved  status  shall 
continue  until  such  time  as  HUD 
indicates  in  writing  that  the  request  for 
continuing  approval  is  denied.  Such  a 
denial  is  effective  immediately  and  may 
be  appealed  to  the  Assistant  Secretary 
for  Housing — Federal  Housmg 
Commissioner. 

(h)  Withdrawal  of  Approval. 
Depending  upon  the  nature  and  extent 
of  the  noncompliance  with  the 
requirements  of  the  Direct  Endorsement 
Program,  as  determined  b>'  HUD,  HUD 
may  take  any  of  the  foiiov\  ing  actions: 

(1)  Probation.  HUD  may  place  a 
mortgagee  on  probation  for  a  specified 
period  of  time  for  the  purpose  of 
evaluating  the  mortgagee's  compliance 
with  the  requirements  of  the  smgle 
family  Direct  Endorsement  Program. 
During  the  probation  period  HUD  may: 
(i)  Require  the  mortgagee  to  submit  to 
additional  training;  (iij  require  the 
mortgagee  to  fake  other  actions,  which 
may  include,  but  are  not  limited  to, 
periodic  reporting  to  HUD,  submission 
to  HUD  of  infernal  audits;  (iii)  require 
the  mortgagee  to  make  changes  in  the 
Quality  Control  Han  of  paragraph  (d)  of 
this  section. 

(2)  Temporary  Denial  of  Participation: 
Conditional  Denial.  HUD  may 
temporarily  suspend  the  mortgagee's 
approval  under  this  section  pursuant  to 
the  provisions  of  24  CF'R  Part  24. 

(3)  Withdrawal  of  Approval.  HUD 
may  withdraw  a  mortgagee's  approval 
to  participate  in  the  Direct  Endorsement 
Program  or  may  withdraw  this 
mortgagee's  HUD-FH.^  mortgagee 
approval  pursuant  to  the  provisions  of 
24  CFR  Part  25.  Either  form  of 
withdrawal  will  not  affect  mortgages 
endorsed  for  insurance. 

PART  203— rAMFNDEDl 

10.  Port  203  wuuld  be  amended  by 
revising  §  203.13  to  read  as  follows; 

§  203. 1 3    Appf  ova)  o«  appitcaf toa 

(a)  Upon  approval  of  an  application, 
acceptance  of  the  mortgage  for 
insurance  will,  except  as  provided  in 
paragraph  (b]  of  this  section,  be 
evidenced  by  the  issuance  of  a 
commitment  setting  forth,  upon  a  form 
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prescribed  by  the  Secretary,  the  terms 
and  conditions  upon  which  the  mortgage 
will  be  insured. 

(b)  Except  as  set  forth  in  §  200.164(0. 
commitments  are  not  issued  by  HUD 
under  the  single  family  Program  of 
Direct  Endorsement.  Under  this  Program 
the  Department  reviews  the  executed 
loan  documents  in  accordance  with  the 
procedure  set  forth  in  §  200.163.  and  if 
the  documents  are  acceptable  the  loan  is 
endorsed. 

11.  Part  203  would  be  amended  by 
revising  §  203.255  to  read  as  follows: 

§  203.255    Insurance  of  mortgage. 

(a)  Upon  compliance  with  a 
com.mitment,  the  Secretary  will  insure 
the  loan  and  will  provide  evidence  of 
the  insurance  by  the  issuance  of  a 
Mortgage  Insurance  Certificate. 

(b)  For  applications  involving 
mortgages  originated  under  the  single 
family  Direct  Endorsement  Program,  if 
the  mortgagee  submits  to  the  Secretary 
within  30  days  after  the  date  of  closing 
of  the  loan,  or  such  additional  time  as 
permitted  by  the  Secretary,  the 
documentation  required  by  §  200.163, 
and  certifies  that  the  principal  amount 
of  the  loan  has  been  disbursed  to  the 
mortgagor  or  for  the  mortgagors  account 
the  Secretary  will  insure  the  loan  and 
evidence  the  insurance  by  the  issuance 
of  a  Mortgage  Insurance  Certificate. 
After  this  endorsement  the  mortgagee  is 
entitled  to  the  benefits  of  insurance 
subject  to  compliance  with  the 
regulations  which  are,  in  effect,  a  part  of 
the  insurance  contract. 

I 
PART  233-{ AMENDED] 

12.  Section  233.5  would  be  amended 
by  adding  a  new  paragraph  (a)(6)  to 
read  as  follows: 

§  233.5    Cross-reference.  ' 

(a)--* 

(6)  Mortgages  and  loans  processed 
under  the  Direct  Endorsement  Program 
set  forth  in  §  200.163  shall  not  be  eligible 
under  this  part. 

I 
PART  234— {AMENDED] 

13.  Part  234  would  be  amended  by 
revising  §  234.12  to  read  as  follows; 

§234,12    Approval  and  commitment. 

(a)  Upon  approval  of  an  application, 
acceptance  of  the  mortgage  for 
insurance  may  be  evidenced  by  the 
issuance  of  a  commitment  setting  forth, 
upon  a  form  prescribed  by  the  Secretary, 
the  terms  and  conditions  upon  which  the 
mortgage  will  be  insured. 

(b)  Except  as  set  forth  in  §  200.164(f), 
commitments  are  not  issued  by  HUD 
under  the  single  family  Program  of 
Direct  Endorsement.  Under  this  Program 


the  Department  reviews  the  executed 
loan  documents  in  accordance  with  the 
procedure  set  forth  in  §  200.163,  if  the 
documents  are  acceptable  the  loan  is 
endorsed. 

PART  237— (AMENDED] 

14  Part  237  is  amended  by  revising 
§  237.5  to  read  as  follows: 

§  237.5    Cross-reference. 

To  be  eligible  for  insurance  under  this 
subpart,  a  mortgage  shall  meet  all  of  the 
eligibility  requirements  for  insurance 
under  §§  203.1  et  seq.  (Part  203,  Subpart 
A)  of  this  chapter:  §§  220.1  et  seq.  (Part 
220,  Subpart  A)  of  this  chapter;  §§  221.1 
et  seq.  (Part  221,  Subpart  A)  of  this 
chapter;  or  §5  234.1  et  seq.  (Part  234, 
Subpart  A)  of  this  chapter,  except  that 
the  mortgage  shall  comply  with  the 
special  requirements  of  this  subpart. 
Mortgages  and  loans  processed  under 
the  Direct  Endorsement  Program  set 
forth  in  §  200.16J  shall  not  be  eligible 
under  this  part. 

(Sec.  211,  National  Housing  Act  (12  U.S.C 
1715(b));  Sec.  7(d),  Department  of  HUD  Act 
(42  LfSC,  3535(d)) 

Dated:  September  22.  1982 
Philip  Abrams, 

Genera!  Deputy.  Assistant  Secretary  for 
Housing.  Deputy  Federal  Housing 
Commissioner. 

[FR  Doc  82-32280  Filed  11-23-82;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol.  Tobacco  and 
Firearms 

27  CFR  Part  9 

[Notice  No.  435] 

Santa  Ynez  Valley  Vitlcultural  Area 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF).  Treasury. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  is  considering  the 
establishment  of  an  American 
viticultural  area  in  California  known  as 
"Santa  Ynez  Valley."  This  proposal  is 
the  result  of  a  petition  from  the 
Firestone  Vineyard,  a  bounded  winery 
in  Los  Olivos,  California,  The 
establishment  of  viticultural  areas  and 
the  use  of  viticultural  area  names  in 
wine  labeling  and  advertising  will  allow 
wineries  to  better  designate  the  specific 
grape-growing  area  where  their  wines 
come  from,  and  will  enable  consumers 
to  better  identify  the  wine  they 
purchase. 


DATE:  Written  comments  must  be 
received  by  January  10. 1983. 

ADDRESS:  Send  written  comments  to: 
Chief,  Regulations  and  Procedures 
Division,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  P.O.  Box  385.  Washington. 
DC  20044-0385,  Attention:  Notice  No. 
435. 

Copies  of  the  petition,  the  proposed 
regulations,  the  appropriate  maps,  and 
written  comments  will  be  available  for 
public  inspection  during  normal 
business  hours  at:  ATF  Reading  Room. 
Room  4405.  Federal  Building,  12th  and 
Pennsylvania  Avenue  NW..  Washington, 
DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  N.  Bacon,  Research  and  Regulations 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Washington,  DC  20226. 
Telephone:  202-566-7626. 

SUPPLEMENTARY  INFORMATION:  . 

Background 

ATF  regulations  in  27  CFR  Part  4 
allow  the  establishment  of  definite 
viticulatural  areas.  These  regulations 
also  allow  the  name  of  an  approved 
viticultural  area  to  be  used  as  an 
appellation  of  origin  on  wine  labels  and 
in  wine  advertisements.  Section  9.11, 
Title  27,  CFR,  defines  an  American 
viticultural  area  as  a  delimited  grape- 
growing  region  distinguishable  by 
geographical  features.  Section 
4.25a(e)(2)  outlines  the  procedure  for 
proposing  an  American  viticultural  area. 
Any  interested  person  may  petition  ATF 
to  estalbish  a  grape-growing  region  as  a 
viticultural  area.  The  petition  should 
include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  ia  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historic  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the  geographic 
characteristics  (climate,  soil,  elevation, 
physical  features,  etc.),  which 
distinguish  the  viticultural  features  of 
the  proposed  area  from  surrounding 
areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  are  found  on 
United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale;  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
maps  with  the  boundaries  prominently 
marked. 

Petition 

ATF  has  received  a  petition  to 
establish  a  viticultural  area  located 
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within  Santa  Barbara  County, 
California,  to  be  known  as  "Santa  Ynex 
Valley  "  The  proposed  area  is  a  valley 
centered  around  the  Santa  Ynez  River. 
The  total  area  comprising  the  Santa 
Vnez  Valley  viticultural  area  is  285 
square  miles.  The  petitioner,  the 
Firestone  Vineyard,  is  a  bonded  winery 
and  vineyard  located  in  Los  Olivos 
within  the  proposed  area.  The  petition  is 
based  on  the  following  information: 

(a)  The  name  "Santa  Ynez"  was  given 
to  the  mission  established  in  1804  by  the 
first  European  settlers  in  the  valley.  This 
mission  was  dedicated  to  Saint  Agnes. 
and  Santa  Ynez  was  the  name  applied 
to  the  town,  river,  and  valley.  The  Santa 
Ynez  Valley  is  well  known  today  as  a 
tourist  center  feafurmg  Danish 
architecture  and  cuisine  in  the  town  of 
Solvang, 

(b)  Crape-growing  and  winemaking 
were  ext'^i.s.ve  in  Santa  Barbara  County 
prior  to  Prohibition.  The  Santa  Ynez 
Valley  itself  contained  over  5,000  acres 
of  vineyards.  However,  Prohibition 
ended  the  industry  in  the  valley,  and 
vineyards  were  not  replanted  after 
Repeal. 

In  1969,  the  first  commercial  vineyards 
since  Prohibition  were  planted  in  the 
\  alley  just  east  of  Solvang.  Additional 
'icreage  was  planted  during  the  next 
decade,  especially  1972-1973,  by 
winemakers  attracted  to  the  climate  of 
the  valley,  and  its  remoteness  from 
urban  encroachment.  Today  there  are 
overy  20  vineyards  encompassing  1,200 
acres  within  the  proposed  viticultural 
area  and  8  wineries  have  been  bonded. 
Grape  varietals  grown  include  Cabernet 
Sauvignon.  Riesling,  Chardonnary. 
Merlot,  Sauvignon  Blanc, 
Gewurztraminer.  and  Pinot  Noir. 
Commercial  proauction  of  Santa  Ynez 
Valley  wines  began  in  the  mid  1970's. 
and  the  Santa  Ynez  Valley,  California 
appellation  currently  appears  on  many 
lables  of  wines  from  the  region, 

(c)  Topography  and  geography 
distinguish  the  Santa  Ynez  Valley 
viticultural  area  from  surrounding  areas 
The  valley  itself  surrounds  the  Santa 
Ynez  River  and  is  defined  by  mountains 
to  the  north  and  south,  by  Lake 
Cuchuma  and  the  Los  Padres  National 
Forest  to  the  east,  and  by  a  series  of  low 
hills  to  the  west.  The  Purisima  Hills  to 
the  north  rise  from  1,200  to  1,700  feet  in 
rlevalion,  and  separate  the  Santa  Ynez 
Valley  from  the  Los  Alamos  Valley.  The 
San  Rafael  Mountains,  also  to  the  north, 
separate  the  valley  from  the  Santa 
Maria  Valley,  previously  approved  as  an 
American  viticultural  area.  These 
mountains  generally  range  in  elevation 
from  1,400  to  2,600  feet,  with  the  highest 
peak  being  4,528  feet. 


To  the  south,  the  Santa  Ynez 
Mountains  range  in  elevation  from  800 
to  2,500  feet.  These  mountains  separate 
the  Santa  Ynez  Valley  from  the  Pacific 
Ocean. 

To  the  west,  the  Santa  Ynez  Valley 
narrows,  and  the  Santa  Rita  Hills 
separate  the  valley  from  the  Lompoc 
Valley. 

Within  the  Santa  Ynez  Valley,  the 
Santa  Ynez  River  flows  west, 
descending  in  elevation  from  750  feel  at 
Lake  Cachuma  to  approximately  125  feet 
in  elevation  at  the  extreme  western  end. 
Vineyards  within  the  valley  range  in 
elevation  from  200  to  400  feet  for  those 
planted  in  proximity  to  the  Santa  Ynez 
River,  to  1,300-1.500  feet  in  elevation  for 
vineyards  planted  in  the  foothills  of  the 
San  Rafael  Mountains.  Vineyards 
around  Los  Olives  raige  between  650 
feet  and  900  feet  in  elevation,  those 
around  Santa  Ynez  are  between  500  and 
600  feet  in  elevation,  while  vmeyards 
planted  near  Buelton  range  from  300  to 
600  feet  in  elevation. 

(d)  The  natural  boundaries  and  the 
position  of  the  Santa  Ynez  Valley  in 
proximity  to  the  Pacific  Ocean  give  the 
valley  a  moderate  and  stable  climate 
providing  idea!  wine  grape-growing 
conditions. 

The  Santa  Ynez  Valley  is  a  cool 
region  II  on  the  scale  developed  by 
Winkler  and  Amerine  of  the  University 
of  California.  Solvang  in  the  center  of 
the  viilley  registers  an  average  of  2,680 
degree  days.  This  contrasts  with  1,970 
degree  days  (region  I)  in  nearby  Lompoc, 
and  with  2,820  degree  days  for  Santa 
Barbara,  south  of  the  Santa  Ynez 
Mountains.  Within  the  Santa  Ynez 
Valley,  summertime  temperatures 
increase  from  west  to  east  upstream 
along  the  Santa  Ynez  River. 

The  western  boundary  of  the 
viticultural  area  is  created  by  the  Santa 
Rita  Hills.  These  hills  block  the  colder 
ocean  air,  prevalent  at  Lompoc,  from 
entermg  the  Santa  Ynez  Valley. 

To  the  east,  the  boundary  of  the 
viticultural  area  is  drawn  along 
recognizable  map  features  which 
approximately  delineate  the  cooler 
temperatures  of  the  Santa  Ynez  Valley 
fro.m  warmer  temperatures  further 
inland.  The  northern  boundary  of  the 
viticultural  area  is  formed  by  the 
Purisima  Hills  and  San  Rafael 
Mountains,  while  the  Santa  Ynez 
Mountains  constitute  the  southern 
boundary. 

Rainfall  averages  16  inches  within  the 
Santa  Ynez  Valley  although  it  is 
variable  from  year  to  year.  Fog  also 
plays  an  important  factor  in  the  climate 
of  the  proposed  viticultural  area  by 
keeping  the  valley  cool  and  moist  during 


the  growing  season.  Fog  is  present  to 
elevations  of  1.000  to  1,200  feet  in  the 
valley  and  nearly  all  vineyards  are 
influenced  by  it. 

(p)  -N'orthern  Santa  Barbara  County 
contains  14  major  soil  associations,  but 
the  Santa  Ynez  Valley  contains  only  7 
major  associations.  Vineyard  plantings 
are  confined  almost  entirely  to  3  uf  these 
soil  associations. 

The  Positas-Ballard-Santa  Ynez 
association  consists  of  well-drained  fine 
sandy  loams  to  clay  loams.  These  soils 
occur  on  level  to  moderately  steep 
slopes  in  the  upper  Santa  Ynez  Valley  at 
elevations  of  500  to  1,000  feet. 

Another  association,  the  Chamise- 
Amold,  Crow  Hill  association,  consists 
of  well-drained  to  excessively  well- 
drained  sand  loams  and  clay  loams. 
These  soils  are  found  on  gentle  to  very 
steep  slopes  on  high  terraces  and 
uplands.  Elevations  range  from  200  to 
1.500  feet. 

The  Shedd-Santa  Lucia-Diablo 
association  consists  of  steep,  well- 
drained  shaly  clay  loams  and  silty  clay 
loams.  These  soils  occur  on  uplands 
from  200  to  3,000  feet  in  elevation. 

A  few  vineyards  are  planted  in  the 
Sorrento-Mocho-Camarillo  soil 
association.  These  soils  are  nearly  level 
and  consist  of  well-drained  to  somewhat 
poorly-drained  sandy  loams  and  silty 
loams.  They  are  found  on  the  flood 
plains  and  alluvial  fans  along  the  Santa 
Ynez  River. 

(f)  The  boundaries  of  the  proposed 
viticultural  area  consist  of  many  land 
grant  and  section  boundaries.  In  many 
cases,  these  boundaries  closely 
approximate  ridgelines,  but  have  been 
used  because  they  are  more  easily 
described  on  U  S.G.S.  maps.  The 
boundaries  are  fully  described  in  the 
proposed  regulation. 

ATF  notes  that  the  proposed 
viticultural  area  comprises 
approximately  285  square  miles,  but 
includes  only  1,200  acres  of  vineyards. 
Since  a  viticultural  area  is  defined  as  a 
delimited  grape-growing  region,  ATT 
solicits  comments  on  ways  in  which  the 
proposed  area  could  be  reduced  in  size. 

Public  Participation 

ATF  requests  comments  from  all 
interested  persons  concerning  the 
proposed  viticultural  area  All  comments 
received  before  the  closing  date  will 
carefully  considered.  Comments 
received  after  the  closing  date  and  too 
late  for  consideration  will  be  treated  as 
possible  suggestions  for  future  ATF 
action. 

ATF  will  not  recognize  any  material  in 
comments  as  confidential  Comments 
may  be  disclosed  to  the  public.  Any 
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material  which  the  respondent  considers 
to  be  confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comments.  The  name  of 
any  person  submitting  comments  is  not 
exempt  from  disclosure. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  on  this  proposed 
viticultural  area  should  submit  his  or  her 
request,  in  writing,  to  the  Acting 
Director  within  the  45-day  comment 
period.  The  Acting  Director  reserves  the 
right  to  determine  whether  a  public 
hearing  should  be  held.  i 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibihty  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603.  604)  are  not  applicable  to  this 
proposal  because  thi*  proposed  rule,  if 
issued  as  a  final  rule,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule,  if  adopted,  will  allow  the 
petitioner  and  other  persons  to  use  an 
appeUation  of  origin.  "Santa  Ynez 
Valley,"  on  wine  labels  and  in  wine 
advertising.  ATF  has  determined  that 
this  rule  neither  imposes  new 
requirements  on  the  public  nor  removes 
existing  privileges  available  to  the 
public.  Adoption  of  this  proposed  rule 
will  not  result  in  any  economic  or 
administrative  costs  lo  the  public,  but 
will  grant  to  the  petitioner  or  other 
persons  an  intangible  economic  benefit. 
This  proposal  is  not  expected  to  have 
significant  secondary  or  incidental 
effects  on  a  substantial  number  of  small 
entities,  or  impose,  or  otherwise  cause,  a 
significant  increase  in  the  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  that  this  proposed  rule,  if  issued 
as  a  final  rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Complianca  with.  Exacativ*  Ondar  12291 

It  has  been  determined  that  this 
proposed  rule  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  of  February  17, 1981,  because  it 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more:  it  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal  State,  or  local 
government  agencies,  or  geographic 
regions:  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 


States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Ust  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures,  Consumer  protection, 
Viticultural  areas,  and  Wine. 

Drafting  Information 

The  principal  author  of  this 
dcocument  is  Charles  .N.  Bacon,     . 
Research  and  Regulations  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

Authority  and  Issuance 

Accordingly,  under  the  authority 
contained  m  27  U.S.C.  205,  the  Director 
proposes  the  amendment  of  27  CFR  Part 

9  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  table  of  sections  in 
27  CFR  Part  9  is  amended  by  adding 
§  9  54.  As  amended,  the  table  of  sections 

reads  as  follows: 
***** 

Subpart  C — Approved  American 
Viticultural  Areas 


Sec. 

9.54  Santa  Ynez  Valley. 

***** 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.54.  As  added,  §  9.54  reads  as 
follows: 

§  9.54    Santa  Ynez  Vall«y. 

(a)  Xame.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Santa 
Ynez  Valley." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  Santa  Ynez  Valley  viticultural  area 
are  12  U.S.G.S.  quadrangle  maps.  They 
are  entitled: 

(1)  "Figueroa  Mountain,  Cal,",  7.5 
minute  series,  edition  of  1959; 

(2)  "Foxen  Canyon,  Cal.",  7.5  minute 
series,  edition  of  1964: 

(3)  "Lake  Cachuma,  Cal",  7.5  minute 
series,  edition  of  1959; 

(4)  "Lompoc,  Cal.",  7.5  minute  series, 
edition  of  1959  (photorevised  1974); 

(5)  "Lompoc  Hills,  Cal.",  7.5  minute 
series,  edition  of  1959; 

(6)  "Los  Alamos,  Cal.",  7.5  minute 
series,  edition  of  1959; 

(7)  "Los  Olivos,  Cal.",  7.5  minute 
series,  edition  of  1959  (photoinspected 
1974); 

(8)  "Santa  Rosa  Hills,  Cal.",  7,5  minute 
series,  edition  of  1959; 

(9)  "Santa  Ynez.  Cal.".  7.5  minute 
series,  edition  of  1959  (photorevised 
1974); 


(10)  "Solvang,  Cal",  7.5  minute  series, 
edition  of  1959  (photorevised  1974); 

(11)  "Zaca  Creek,  Cal",  7.5  minute 
series,  edition  of  1959;  and 

(12)  "Zaca  Lake,  Cal",  7.5  minute 
series,  edition  of  1964: 

(6)  Boundaries.  The  Santa  Ynez 
Valley  viticultural  area  is  located  within 
Santa  Barbara  County,  California.  The 
beginning  point  is  found  on  the  "Los 
Alamos,  California"  U.S.G.S.  map  where 
California  Highway  246  (indicated  as 
Highway  150  on  the  Los  Alamos  map) 
intersects  with  the  120°22'30"  longitude 
line. 

(1)  Then  north  following  the  120°22'30" 
longitude  line  to  Cebada  Canyon  Road. 

(2)  Then  northeast  following  Cebada 
Canyon  Road  and  an  unnamed  jeep  trail 
to  the  northern  boundary  of  Section  9,  T. 
7  N.,  R.  33  W. 

(3)  Then  east  following  the  northern 
boundaries  of  Sections  9,  10, 11, 12,  7. 
and  8  to  the  northeast  corner  of  Section 
8,  T.  7  N.,  R.  33  W. 

(4)  Then  south  following  the  eastern 
boundaries  of  Sections  8  and  17  to  the 
intersection  with  the  boundary  dividing 
the  La  Laguna  and  San  Carlos  de  Jonata 
Land  Grants. 

(5)  Then  east  following  the  boundary 
between  the  La  Laguna  and  the  San 
Carlos  de  Jonata  Land  Grants  to  the 
intersection  with  Canada  de  Santa 
Ynez. 

(6)  Then  northeast  in  a  straight  line  for 
approximately  3.6  miles  to  Benchmark 
947  at  U.S.  Highway  101. 

(7)  Then  northeast  in  a  straight  line  for 
approximately  2.8  miles  to  the 
southwest  comer  of  the  La  Zaca  Land 
Grant. 

(8)  Then  following  the  boundary  of  the 
La  Zaca  Land  Grant  north,  then  east  to 
its  northeast  comer. 

(9)  Then  east  in  a  straight  line  for 
approximately  2.0  miles  to  the  point  of 
intersection  of  the  La  Laguna  and 
Sisquoc  Land  Grants  with  the  Los 
Padres  National  Forest. 

(10)  Then  following  the  boundary  of 
the  Los  Padres  National  Forest  south, 
east,  and  south  until  it  intersects  with 
the  eastern  boundary  of  Section  29.  T,  7 
N.,  R.  29  W. 

(11)  Then  south  following  the  eastern 
boundaries  of  Sections  29,  32,  5,  8,  and 
17  to  the  boundary  of  the  Cachuma 
Recreation  Area  at  Bitt  Benchmark  1074. 

(12)  Then  following  the  boundary  of 
the  Cachuma  Recreation  Area  west  and 
south  to  the  point  of  intersection  with 
the  Los  Padres  National  Forest. 

(13)  Then  south  and  west  following 
the  boundary  of  the  Los  Padres  National 
Forest  to  its  intersection  with  the  Las 
Cruces  Land  Grant  at  the  southwest 
comer  of  Section  12.  T,  5  N.,  R,  32  W. 
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(14)  Then  north  following  the 
boundary  of  the  Las  Cruces  Land  Grant 
to  the  southeast  comer  of  Section  26,  T. 
6  N.,  R.  32  W. 

(15)  Then  west  following  the  southern 
boundaries  of  Sections  26,  27,  28,  and  29 
to  the  intersection  with  the  northern 
boundary  of  the  San  JuUan  Land  Grant 
at  the  southwestern  comer  of  Section  29, 
T.  6  N.,  R.  32  W. 

(16)  Then  northwest  following  the 
boundary  of  the  San  Juhan  Land  Grant 
to  its  intersection  witii  the  120°22'30" 
longitude  line. 

(17)  Then  northwest  in  a  straight  Hne 
for  approximately  3.2  miles  to  the  point 
were  Santa  Rosa  Road  intersects 
Salsipuedes  Creek. 

(18)  Then  following  Salsipuedes  Creek 
downstream  to  the  point  of  confluence 
with  the  Santa  Ynez  River. 

(19)  Then  northeast  in  a  straight  line 
for  approximately  1.4  miles  to  an 
unnamed  hill,  elevation  597  feet. 

(20)  Then  northeast  in  a  straight  line 
for  approximately  1.7  miles  to  the  point 
of  beginning. 

Signed:  October  14,  1982. 
Stephen  E.  Higgins, 
Acting  Director. 

Approved:  -November  10, 1982. 
David  Q.  Bates. 
Deputy  Assistant  Secretary  (Operations). 

|FR  Doc  B3-32172  Filed  11-23-62;  8  45  am) 
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27  CFR  Part  9 

[Notice  No.  436] 

Yakima  Valley  Viticultural  Area 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  is  considering  the 
establishment  of  an  American 
viticultural  area  in  the  State  of 
Washington  known  as  "Yakima  Valley." 
This  proposal  is  the  result  of  a  petition 
from  the  Yakima  Valley  Appellation 
Committee,  an  association  of  Yakima 
Valley  grapegrowere  and  Washington 
State  wineries.  The  establishment  of  the 
Yakima  Valley  viticultural  area  will 
allow  wineries  to  designate  the  specific 
grape-growing  area  where  their  wines 
originate,  and  will  better  enable 
consumers  to  identify  the  wines  they 
purchase. 

DATE:  Written  comments  must  be 
received  by  January  10. 1983. 
ADDRESS:  Send  written  comments  to: 
Chief.  Regulations  and  Procedures 
Division.  Bureau  of  Alcohol.  Tobacco 
and  Firearms,  P.O.  Box  385.  Washington, 


DC  20044-0385.  Attention:  Notice  No. 
436. 

Copies  of  the  petition,  the  proposed 
regulation,  the  appropriate  maps,  and 
written  comments  will  be  avaih-jble  for 
public  inspection  during  normal 
business  hours  at  the  ATT  Reading 
Room,  Room  4405,  Federal  Building.  12th 
and  Pennsylvania  Avenue,  N'W. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  N.  Bacon.  Research  and 
Regulations  Branch,  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  Washington.  DC 
20226.  Telephone:  202-566-7626. 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  27,  CFR,  Part  4  provides  for  the 
establishment  of  definite  viticultural 
areas.  These  regulations  also  provide  for 
the  name  of  an  approved  viticultural 
area  to  be  used  as  an  appellation  of 
origin  on  wine  labels  and  in  wine 
advertisements.  Sections  9.11  and 
4.25a(e)(l),  of  Title  27,  CFR,  define  an 
American  viticultural  area  as  a 
delimited  grape-growing  region 
distinguishable  by  geographical 
features.  Section  4.25a[e)(2)  outlines  the 
procedures  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  should  include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  characteristics  (climate, 
soil,  elevation,  physical  features,  etc.), 
which  distinguish  the  viticultural 
features  of  the  proposed  area  from 
surrounding  areas: 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area. 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicalde 
scale;  and 

(e)  A  copy  of  the  appropriate 
U.S.G.S.  maps  with  the  boundaries 
prominently  marked. 

Petition 

ATF  has  been  petitioned  by  the 
Yakima  Valley  Appellation  Committee 
to  establish  the  first  viticultural  area  in 
the  State  of  Washington.  The  proposed 
area,  located  in  south  central 
Washington,  is  a  valley  centered  around 
the  Yakima  River,  containing 
approximately  1040  square  miles.  The 
Yakima  Valley  is  nearly  75  miles  long 
and  is  22  miles  wide  at  its  widest  point. 


The  Yakima  Valley  Appellation 
Committee  is  an  association  formed  of 
Yakima  Valley  grapegrowers  and 
Yakima  Valley  and  Washington  State 
wineri.'.^s.  Their  petition  is  based  on  the 
following  evidence. 

Name.  The  name  Yakima  Valley  is 
well  established.  Yakima  is  the  name  of 
the  Yakima  .Nation,  a  loose  confederacy 
of  Indian  tribes  which  once  controlled  a 
vast  portion  of  eastern  Washington.  This 
name  was  given  to  the  city,  valley  and 
river.  Yakima  Valley  is  also  the  name  on 
U.S.G.S.  maps  designating  the  valley 
surrounding  the  Yakima  River. 

Although  Yakima  Valley  has  only 
recently  become  recognized  as  a  wine 
producing  region,  it  has  been  known  as 
an  important  agricultural  region  since 
the  ea.'^ly  1900's  when  river  water  was 
first  used  to  irrigate  the  valley.  Yakima 
Valley  has  achieved  special  fame  for 
apples,  soft  fruits  and  hops.  The 
petitioner  submitted  numerous 
newspaper  articles  and  other  literature 
which  use  the  term  Yakima  Valley  to 
describe  the  proposed  area,  especially 
as  a  grape-growing  region. 

History  of  viticulture.  Island  Belle 
grapes  were  first  introduced  into  the 
Yakima  Valley  after  irrigation  began  in 
1906.  Later,  Concord  grapes  became  the 
dominant  grape  throughout  Washington 
State.  Concord  grapes  were  not, 
however,  made  into  wine  but  were 
processed  at  grape  juice  plants  including 
plants  at  Grandview  and  Prosser  in  the 
Yakima  Valley,  and  at  Yakima. 

After  repeal  of  Prohibition,  William 
Bridgman,  a  Sunnyside  farmer  and 
grapegrower.  studies  the  Yakima  Valley 
and  found  it  better  suited  for  wine 
growing  than  central  France.  He 
imported  Vinifera  grapes  and 
established  a  winery  and  vineyard  at 
Sunnyside  which  included  such  varieties 
as  Johannisberg  Riesling  and  Cabemef. 
By  1937  Washington  State  could  count 
42  wineries,  the  largest  of  which  was  in 
the  Yakima  Valley.  .Nevertheless. 
Concord  grapes  continued  to  dominate 
in  Yakima  Valley,  and  few  local  wines 
of  distinction  were  produced.  Many 
grapes  were  shipped  out  of  state  for 
processing,  and  Washington  State 
wineries  did  not  concentrate  on 
producing  premium  varietal  wines. 

In  the  1950s.  Dr.  Lloyd  Woodburne.  a 
professor  at  the  University  of 
Washington  in  Seattle,  began  to  produce 
home  wines  made  from  Washington 
State  grapes.  Other  members  of  the 
University  faculty  joined  him  and  in 
1961  they  incorporated  and  planted  five 
acres  of  Pinot  Noir  and  other  Vinifera 
grapes  at  Sunnyside  adjacent  to 
Bridgman's  vineyard.  Their  group 
eventually  became  Associated 
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Vineyards  which  released  their  first 
wines  to  the  pubHc  in  1968.  With 
demand  for  their  Yakima  Valley  wines 
growing,  they  planted  20  more  acres  at 
Sunnyside,  including  Cabernet,  Pinot 
Noir,  Riesling,  Gewurztraminer. 
SemiUon.  and  Chardonnay. 

During  the  1970' a.  additional  acreage 
of  Vinifera  grapes  were  planted 
throughout  Yakima  Valley.  Today  there 
arc  approximately  23,400  acres  of  grapes 
grown  in  the  valley.  This  acreage 
includes  approximately  3,500  acres  of 
Vinifera  varieties,  with  the  remainder 
being  Concord,  White  Diamond,  and 
Island  Belle.  Grapes  are  now  planted  in 
nearly  every  location  in  the  valley 
where  irrigation  is  available,  although 
the  majority  of  the  Vinifera  grapes  are 
planted  on  the  south  facing  slopes  of  the 
Rattlesnake  Hills,  Red  Mountain,  Snipes 
Mountain.  Ahtanum  Ridge,  and  on  the 
steeper  nortli  banks  of  the  Yakima 
River.  There  are  also  six  bonded 
wineries  in  the  Yakima  Valley  and  the 
term  Yakima  Valley  has  been  used  since 
1967  by  no  less  than  six  Washington 
State  wineries  as  an  appellation  of 
origin  for  wines  made  from  Yakima 
Valley  grapes. 

Topography.  Yakima  Valley  is  clearly 
distinguished  from  surrounding  areas  by 
its  topography. 

Eastern  Washington  is  characterized 
by  a  series  of  east  to  west  basaltic 
uplifts  which  occurred  millions  of  years 
ago,  and  which  created  a  number  of 
large  and  small  valleys  with  distinct 
north/south  boundaries  and  slopes. 
The  Yakima  Valley  is  one  of  these 
valleys  bounded  on  the  north  and  south 
by  four  basaltic  uplifts.  Ahtanum  Ridge 
and  the  Rattlewiake  Hills  comprise  the 
northern  boundary  separating  the 
Yakima  Valley  from  Ahtanum  Valley 
and  Moxie  Valley.  The  Toppenish  Ridge 
and  Horse  Heaven  Hills  form  the 
southern  boundary.  Yakima  Valleys 
eastern  boundary  is  formed  by 
Rattlesnake  Mountain.  Red  Mountain 
and  Badger  Mountain,  all  of  which  serve 
to  separate  it  from  the  Columbia  Basin. 
The  foothills  of  the  Cascade  Mountain 
Range  define  the  western  boundary. 
The  western  portion  of  the  Yakima 
Valley  is  a  vast  expanse  of  flat  land, 
while  the  eastern  portion  is  composed  of 
gently  sloping  land  north  of  the  Yakima 
River.  The  valley  itself  is  drained  by  the 
Yakima  River  which  enters  the  valley  on 
the  north  at  Union  Gap,  and  flows  in  a 
southeasterly  direction  exiting  the 
valley  at  a  gap  between  Rattlesnake 
Mountain  and  Red  Mountain. 

CJimatB.  The  climate  of  Yakima 
Valley  eaeity  distinguishes  it  from 


surrounding  areas.  In  general,  the 
mountains  to  the  west  experience 
significantly  cooler  temperatures  while 
Yakima  Valley  is  not  as  warm  as  areas 
to  the  north  and  east. 

Within  Yakima  Valley,  the  climate 
averages  Region  II  on  the  scale 
developed  by  Winkler  and  Amerine  of 
the  University  of  California  to  measure 
degree  days.  Eight  stations  average  2641 
degree  days  with  individual  readings  of 
2207  at  Toppenish,  2436  at  Prosser,  2865 
at  Sunnyside,  and  the  highest  reading. 
3048  degree  days  at  Wapato. 

The  mountain  areas  to  the  west  of 
Yakima  Valley  experience  a  much 
cooler  climate;  Rimrock  Dam  averages 
1150  degree  days.  Goldendale  1779,  and 
Status  Pass  1334  degree  days.  These 
mountainous  areas  are  classified  as 
Region  I. 

The  climate  north  following  the 
Yakima  River  is  slightly  cooler  than  in 
the  Yakima  Valley.  Ellensburg 
experiences  1932  degree  days,  Yakima 
2314,  Naches  Heights  2330,  and  Moxie 
2574  degree  days. 

In  contrast  to  these  cooler  areas,  the 
climate  northeast,  east  and  southeast  of 
Yakima  Valley  is  significantly  hotter, 
and  may  be  characterized  as  Region  III. 
Individual  degree  day  readings  include 
3231  at  Hanford,  3720  at  Priest  Rapids 
Dam.  3890  at  Richland,  3094  at 
Kennewick,  and  3201  at  McNary  Dam. 
Thus  the  unique  climate  of  Yakima 
Valley  differentiates  it  from  surrounding 
areas. 

Rainfall  in  Yakima  Valley  is  sparse. 
Eight  reporting  stations  within  the 
pruposed  area  average  only  8.11  inches 
of  precipitation  per  year  with  a  range  of 
5.88  inches  at  Toppenish  to  12.41  inches 
at  Fort  Simcoe.  The  mean  average 
growing  season  (28  degree  base)  for  four 
stations  in  Yakima  Valley  is  190  days, 
ranging  from  184  days  at  White  Swan  to 
196  days  at  Benton  City. 

So/75.  There  are  at  least  13  different 
soil  associations  within  the  proposed 
viticultural  area;  however,  most 
vineyards  are  planted  in  just  two 
associations.  The  Warden-Shano 
Association  is  found  on  the  slopes  of  the 
valley  These  soils  are  silt-loam 
throughout  and  are  deep  to  moderately 
deep  over  basalt  bedrock.  The 
Scootenay-Starbuck  Association  is 
found  predominately  along  the  Yakima 
River  These  soils  are  silt-loam,  and  are 
shallow  to  very  deep  over  gravel  or 
basalt  bedrock,  being  formed  in  old 
alluviums. 

Boundaries.  The  boundaries  of  the 
Yakima  Valley  viticultural  area  are  the 
mountain  ranges  surrounding  the  valley. 


The  boundary  follows  the  crest  of  the 
Ahtanum  Ridge  and  the  Rattlesnake 
Hills  on  the  north,  crosses  the  top  of 
Rattlesnake  Mountain,  Red  Mountain, 
and  Badger  Mountain  on  the  east,  and 
follows  the  1,900  foot  contour  line  of  the 
Horse  Heaven  Hiila  and  the  crest  of  the 
Toppenish  Ridge  on  the  south.  The 
western  boundary  is  composed  on  the 
lower  foothills  of  the  Cascade 
Mountains.  Specific  boundaries  are 
proposed  in  the  regulatory  language  set 
forth  below. 

Public  Participation 

ATF  requests  comments  all  interested 
persons  concerning  the  proposed 
viticultural  area.  All  comments  received 
before  the  closing  date  will  be  carefully 
considered.  Comments  received  after 
the  closing  date  and  too  late  for 
consideration  will  be  treated  as  possible 
suggestions  for  future  ATF  action. 

ATF  will  not  recognize  any  material  in 
comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  respondent  considers 
to  be  confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
any  person  submitting  comments  is  not 
exempt  from  disclosure. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  on  this  proposed 
viticultural  area  should  submit  his  or  her 
request,  in  writing,  to  the  Director  within 
the  45-day  comment  period.  The 
Director  reserves  the  right  to  determine 
whether  a  public  hearing  should  be  held. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibihty  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to  this 
proposal  because  this  proposed  rule,  if 
issued  as  a  final  rule,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule,  if  adopted,  will  allow  the 
petitioner  and  other  persons  to  use  an 
appellation  of  origin,  "Yakima  Valley" 
on  wine  labels  and  in  wine  advertising. 
Adoption  of  this  proposed  rule  will  not 
result  in  any  economic  or  administrative 
costs  to  the  public  but  will  grant  to  the 
petitioner  or  other  persons  an  intangible 
economic  benefit.  This  proposal  is  not 
expected  to  have  significant  secondary 
or  incidental  effects  on  a  substantial 
number  of  small  entities,  or  impose,  or 
otherwise  cause  a  significant  increase  in 
the  reporting,  recordkeeping,  or  other 


economic 
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compliance  burdens  on  a  substantia) 
number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
fi05(b)),  that  this  proposed  ruie  if  issued 
its  a  final  ruie,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Compliance  With  Executive  Order  12291 

It  has  been  determined  that  this 
proposed  rule  is  not  a  "major  rule 
within  the  meaning  of  Executive  Order 
12291  of  February  17.  1781.  because  it 
will  not  have  an  annual  effect  on  the 
economv  of  100  million  dollars  or  more: 
If  will  n"  result  in  a  major  increase  in 
oP.st  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographical 
rpgions:  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  in  27  CFR  Part  9 

.Administrative  practices  and 
[Mocfdures,  Consumer  protection. 
Viii(  ultural  areds,  Wine. 

Drafting  Information 

The  principal  author  of  thi.s  document 
is  CharlRs  N.  Bacon.  Resear'.h  and 
Regulations  Branch.  Bureau  of  Alcohol, 
1  ohacco  and  Firearms. 

.Authority  and  Issuance 

.Accordingly,  under  the  authority 
contained  in  27  U.S.C.  205.  the  Director 
pioposes  the  amendment  of  27  CFR  Part 

'f  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  table  of  sections  in 
27  CFR  Part  9  is  amended  by  adding 
i  9.69.  As  amended,  the  table  of  sections 
reads  as  follows: 

Subpart  C— Approved  American 
ViticulturaJ  Areasl37*  •  •  •  • 

'"5'J     Ydkinid  Valiry. 

Paragraph  2.  Subpart  C  is  amended  by 
adding  §  9.69  which  reads  as  follows: 

S  9.69    Yakima  Valley. 

(a)  Name.  Tlie  name  of  the  viticultural 
area  described  in  this  section  is 

Yakima  Valley." 

(b)  Approved  Maps.  The  approved 
maps  for  determining  the  boundaries  of 
the  Yakima  Valley  viticultural  area  are 


two  LI.S.G.S.  maps.  They  are  entitled: 

(1)  "Walla  Walla,  Washington." 
scaled  1:250,000.  edition  of  1953,  limited 
revision  1963:  and 

(2)  "Yakima.  Washington."  scaled 
1:250,000,  edition  of  1958.  revised  1971 

(c)  Boundaries.  The  Yakima  Valley 
Viticultural  area  is  located  in  Benton  and 
Yakima  Counties,  Washington.  The 
beginning  point  is  found  on  the 
"Yakima.  Washington."  U.S.G.S.  map  at 
the  Wapato  Dam  located  on  the  Vakima 
River 

(1)  Then  east  following  the  crest  of  the 
Rattlesnake  Hills  across  Elephant 
Mountain.  Zillah  Peak.  High  Top 
(elevation  3(1.31  feet),  and  an  unnamed 
mountain  (elevation  3629  feet)  to  the 
Bennett  Ranch. 

(2)  Then  due  east  approximately  0.2 
mile  to  the  boundary  of  the  Harford 
Atomic  Energy  Commission  Works; 

|3)  Then  southeast  following  the 
boundary  of  the  Hanford  AEC  Works 
along  the  Rattlesnake  Hills  to  the 
Yakima  Ri\'er: 

(4)  Then  southeast  across  the  fop  of 
Red  Mountain  to  the  peak  of  B.idger 
.Mount, lin: 

(5)  Then  du(>  south  fui  approximately 
4.9  miles  to  the  1000  foot  contour  line 
immediately  south  of  the  Burlington 
Northern  Railroad  (indicated  on  map  as 
the  Northe.rn  Pacific  Railroad); 

(6)  Then  west  following  the  KXX)  iont 
(ontour  line  to  its  intersection  with  L'S 
Highway  97  immediately  west  of 
Hembre  Mountain: 

(7j  Then  west  following  the  Toppenish 
Ridge,  across  an  unnamed  mountain 
(elevation  2172  feet),  an  unnamed 
mountain  (elevation  2383  feet),  to  the 
peak  of  Toppenish  Mountain  (elevation 
3f)09  feet); 

(8)  Then  northwest  in  a  straight  line 
for  approximately  9.3  miles  to  the 
lookout  tower  at  Fort  Simcoe  HistoncaJ 
State  Park: 

(9)  Then  north  in  a  straight  linp  for 
approximately  11.7  miles  to  an  unnamed 
peak,  (elevation  3372  feet);  and 

(10)  Then  east  following  Ahtanum 
Ridge,  crossing  unnamed  peaks  of  3037 
feet  elevation,  2511  feel  elevation,  2141 
feet  elevation,  to  the  Wapato  Da:-n  at  the 
point  of  beginning. 

.Sisned:  October  25,  1982. 
W.  T,  Drake, 

.■\iiin:4  DiKclor. 

Approved:  N'ovemlier  18  1982 
David  Q.  Bates, 
Di  puty  As.^isiant  Secrptury  I  Operations). 

(KRDur  BJ-:i:r.i  Filed  Il-:3-«2  8:45  ara| 
BILLING  CODE  4«10-31-M 


OEPARTMEKT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  915 

Cancellation  of  Public  Hearing  on 
Modified  Portions  of  the  Iowa 
Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 

Interior. 

action:  Cancellation  of  public  hearing. 

SUMMARY:  OSM  is  announcing  the 
cancellation  of  a  public  hearing  on  the 
adquacy  of  proposed  amendments  to  the 
Iowa  permanent  regulatory  program 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977.  This  notice 
cancels  the  public  hearing  but  does  not 
alter  the  time  and  location  at  which  the 
Iowa  program  and  proposed 
amendments  are  available  for  public 
inspection,  or  the  comment  period 
during  which  interested  persons  may 
submit  written  comments  on  the 
proposed  program  amendments. 
DATE:  The  following  hearing  is 
cancelled:  The  public  hearing  on  the 
proposed  amendments  to  the  Iowa 
program  scheduled  for  November  30. 
1982.  at  5:00  p.m. 

ADDRESS:  Written  comments  should  be 
ma  lied  or  hand-delivered  to:  Richard 
Reike.  Field  Office  Director,  Missouri 
Field  Office.  Office  of  Surface  Mining. 
Scarrilt  Building,  818  Grand  Avenue. 
Kansas  City,  .Missouri  miOti. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  Rieke  Field  Office  Director. 
Missouri  Field  Office  Office  of  Surface 
Mining.  Scarritt  Building,  818  Grand 
Avenue,  Kansas  City,  Missouri  64106, 
Telephone:  (816)  374-3920. 

SUPPLEMENTARY  INFORMATIOM:  On 

.\ii\  ember  3  l!^H2,  notice  of  opportunity 
for  a  public  hearing  on  the  proposed 
amendments  to  the  Iowa  proe-am  was 
published  in  the  Federal  Register  (47  FR 
49868).  The  notice  stated  that  any 
person  interested  in  making  an  oral  or 
written  presentation  at  the  hearing 
should  contact  Richard  Rieke  by 
.November  18.  1982,  and  that  if  no  person 
contacted  Mr  Rieke  to  express  an 
interest  in  participafine  in  the  hearing 
by  the  above  date,  the  hearing  would  be 
cancelled.  Because  no  one  expressed  an 
interest  in  attending  the  hearing,  the 
hearing  has  been  cancelled 

While  there  is  no  pubiir  hearing. 
interested  persons  may  still  submit 
written  comments  on  the  proposed 
amendments.  Written  comments  must 
be  rerei\ed  on  or  before  4:0(1  p  m   -t. 
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December  6, 1982.  to  be  considered  in 
the  Director's  decision  on  whether  to 
approve  or  disapprove  the  amendments. 
Written  comments  should  be  mailed  or 
hand-delivered  to  the  address  listed 
above  under  "ADDRESS". 

Dated:  November  18,  1982. 
William  B.  Sdunidt. 

Assistant  Director.  Program  Operations  and 
Inspection. 

(FR  Doc  82-32302  Filed  11-23-82  6  4.1  am| 
BILUNG  CODE  4310-OS-M 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Part  2 

[Docket  No.  21026-219]      ' 

Trademark  Oppositions,  Petitions  To 
Cancel  and  Affidavits  or  Declarations 
Under  Section  8  of  ttie  Trademark  Act 

agency:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Proposed  rulemaking. 

summary:  The  Patent  and  Trademark 
Office  proposes  amendments  to  the 
rules  of  practice  in  trademark  cases  to 
eliminate  the  requirement  for 
verification  of  oppositions  and  petitions 
to  cancel;  to  require  that  additional 
requests  for  extension  of  time  to  oppose 
be  filed  prior  to  the  expiration  of  an 
extension;  and  to  require  that  affidavits 
or  declarations  filed  under  Section  8  of 
the  Trademark  Act  show  use  of  the 
mark  in  commerce.  The  proposed 
amendments  are  necessary  to 
implement  certain  trademark  provisions 
of  Public  Law  97-247  enacted  August  27, 
1982.  The  provisions  of  the  law  are 
effective  six  months  after  the  date  of 
enactment. 

DATE:  Written  comments  by  January  7, 
1983. 

ADDRESS:  Address  written  comments  to 
the  Commissioner  of  Patents  and 
Trademarks,  Washington.  DC  20231 
Written  comments  will  be  available  for 
public  inspection  in  Room  IIEIO  of 
Building  2,  Crystal  Plaza,  2021  Jefferson 
Davis  Highway,  Arlington,  Virginia 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Paula  Hairston  by  telephone  at  (703) 
557-3882  or  by  mail  marked  to  her 
attention  and  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks  Washington,  DC  20231. 
SUPPLEMENTARY  INFORMATION:  The 
Patent  and  Trademark  Office  is 
proposing  amendments  to  the  rules  of 
practice  in  trademark  cases  to 
implement  certain  trademark  provisions 
of  Pub.  L  97-247  enacted  August  27. 


1982.  The  test  of  the  law  is  published  in 
the  Patent  and  Trademark  Office 
Official  Gazette  of  October  28, 1982.  at 
1023  O.G  31.  The  provisions  of  the  new 
law  which  would  be  implemented  by  the 
rules  proposed  in  the  present  notice  are 
effective  February  27. 1983. 

Sections  6(a)  and  (b)  of  the  new  law 
amend  Section  8  of  the  Trademark  Act 
(15  U.S.C.  1058)  to  require  that  an 
affidavit  or  declaration  filed  under 
Section  8  show  use  of  the  mark  in 
commerce  Section  9(a)  amends  Section 
13  of  the  Trademark  Act  (15  U.S.C.  1063) 
to  eliminate  the  requirement  for 
verification  of  oppositions,  and  to 
require  that  additional  requests  for 
extension  of  time  to  oppose  be  filed 
prior  to  the  expiration  of  an  extension. 
Section  9(b)  amends  Section  14  of  the 
Tradema.'-k  Act  (15  U.S  C.  1064)  to 
eliminate  the  requirement  for 
verification  of  petitions  to  cancel. 
Amended  Sections  13  and  14  permit  a 
party's  attorney  to  sign  oppositions  and 
petitions  to  cancel  before  the  Trademark 
TriHl  and  Appeal  Board. 

Sections  10.  11,  and  14(c)  of  the  new 
law  also  amend  the  Trademark  Act  but 
require  no  changes  in  the  trademark 
rules  of  practice.  Section  10  amends 
Section  15  of  the  Trademark  Act  (15 
use.  1065  relating  to  incontestability  of 
.'•egistered  marks.  Under  the  amended 
section,  a  registered  mark  does  not 
acquire  incontestability  if  its  use 
infringes  a  valid  right  acquired  under  the 
law  of  any  state  or  territory  by  use  of  a 
mark  of  trade  name  continuing  from  a 
date  prior  to  the  date  of  registration. 
Before  the  section  was  amended,  the 
date  was  the  date  of  publication  Section 
11  amends  Section  16  of  the  Act  (15 
U.S.C.  1066)  to  correspond  to  the  current 
practice  relating  to  interferences,  The 
amended  section  states  that  an 
interference  will  be  declared  only  upon 
petition  to  the  Commissioner  showing 
extraordinary  circumstances.  Section 
14(c)  amends  Section  11  of  the  Act  (15 
use.  1061)  relating  to 
rtcknowledgempnts  and  verifications. 
An  official  authorized  to  administer 
oaths  m  a  foreign  country  may  prove 
such  authority  by  apostille  if  the  foreign 
country  accords  like  effect  to  apostilles 
of  designated  officials  in  the  United 
States. 

Section  12  of  the  new  law  affects  the 
rules  of  practice  in  both  patent  and 
trademark  cases.  Amendments  to  those 
rules  and  being  proposed  in  a  separate 
notice. 

The  rules  for  which  amendments  are 
proposed  are  discussed  below.  (The 
designation  §  is  used  in  The  Code  of 
Federal  Regulations  to  denominate  a 
rule;  lettered  subdivisions  ["(a)",  "(b)". 
etc.]  are  subsections  of  rules;  numbered 


subdivisions  ["(1)".  "(2)",  etc.]  are 
paragraphs  within  sections  or 
subsections.) 

Amendments  to  rules  2.101,  2.102, 
2.103,  2.111.  and  2.112  have  been 
proposed  in  a  prior  rulemaking  notice 
published  in  the  Federal  Register  on 
June  29, 1982,  at  47  FR  28324,  the  Patent 
and  Trademark  Office  Official  Gazette 
of  July  27, 1982,  at  1020  O.G.  25,  and  Vol. 
24  of  BNA  's  Patent.  Trademark  & 
Copyright  Journal  (July  1, 1982)  at  p.  236. 
However,  further  changes  to  several  of 
these  propos'ed  rules  are  required  in 
view  of  intervening  Pub.  L.  96-247,  and 
the  rules  relating  to  fees  adopted 
thereunder  on  October  1, 1982. 

Section  2.101,  as  proposed  in  the  prior 
rulemaking  notice  would  amend  present 
§  2.102.  No  further  amendment  of 
present  §  2.102  is  required  since  the  first 
sentence  of  S  2.101(c)  as  proposed  in  the 
prior  rulemaking  requires  that  further 
extensions  of  time  to  oppose  be 
requested  prior  to  the  expiration  of  an 
extension. 

Section  2.102,  as  proposed  in  the  prior 
rulemaking  notice  would  amend  present 
§  2.101.  The  proposed  amendment  is 
hereby  withdrawn.  A  modified  §  2.102  is 
proposed  herein  which  eliminates  the 
requirement  for  verification  of 
oppositions,  and  incorporates  in 
paragraph  (e)  the  substance  of  §  2.101((.) 
which  was  adopted  effective  October  1, 
1982,  47  FR  33086  at  33111.  Section 
2.101(c),  effective  October  1,  1982,  is 
proposed  to  be  deleted. 

The  proposed  amendment  of  §  2.103  in 
the  prior  rulemaking  notice  is  hereby 
withdrawn.  Existing  §  2.103  is  herein 
proposed  to  be  removed.  Since  proposed 
§  2.102  allows  the  attorney  to  sign 
without  need  for  subsequent 
confirmation,  proposed  §  2.102  renders 
section  2.103  unnecessary. 

The  proposed  amendment  of  §  2.111  in 
the  prior  rulemaking  notice  is  hereby 
withdrawn.  The  proposed  amendment  is 
modified  herein  to  eliminate  the 
requirement  for  verification  of  petitions 
to  cancel,  and  make  it  consistent  with 
the  revisions  relating  to  fees  which  were 
adopted  October  1, 1982. 

Section  2.112.  as  proposed  in  the  prior 
rulemaking  notice  would  amend  existing 
§  2.112.  No  further  amendment  is 
required. 

Sections  2.101  and  2.112,  as  proposed 
in  the  prior  rulemaking  notice,  are  not 
being  republished  in  this  proposal  since 
they  already  include  the  necessary 
changes  called  for  by  Public  Law  97-247. 
However,  further  comments  on  these 
proposed  rules  will  be  entertained. 

Section  2.161  is  proposed  to  be 
amended  to  require  that  an  affidavit  or 
declaration  filed  under  Section  8  of  the 
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Trademark  Act  show  that  the  mark  is  in 
use  in  commerce. 

Sections  2.162  (e),  (f)  and  (g)  are 
proposed  to  be  amended  to  require  that 
the  affidavit  or  declaraHon  filed  under 
Section  8  of  the  Trademark  Act  state 
that  the  mark  is  in  use  in  comnu'rce,  and 
specify  the  nature  of  such  comm.crce. 
The  latter  requirement  is  consistent  with 
Section  2.33fviii)  of  the  trademark  rules 
which  requires  that  the  application  for 
trademark  registration  specify  the 
nature  of  the  commerce  in  which  the 
mark  is  used. 

Environmental,  energy,  and  other 
considerations:  The  proposed  rule 
change  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

The  proposed  rule  change  will  not 
have  a  significant  adverse  economic 
impart  m  a  substantial  number  of  small 
entities  (Regulatory  Flexibility  Act,  Pub. 
L.  96-354)  for  several  reasons.  The  rule 
change  includes  no  additional  or 
increased  fees.  Substantive  rights  to  use 
valuable  trademarks  are  not  adversely 
affected.  The  rule  change  serves  only  to 
implement  die  required  trademark 
piovisions  of  Pub.  L.  97-247. 

The  proposed  rule  change  does  not 
impose  a  record  keeping  or  reporting 
burden  under  die  Paperwork  Reduction 
Art  of  1980,  44  U.S.C.  ot  spq.  No 
additional  information  is  requir-ed  from 
the  public.  No  additional  records  are 
required  to  be  maintained  by  the  Patent 
and  Trademark  OlTice  because  there  are 
no  additional  fees  or  proceedings  to 
monitor. 

The  Patent  and  Trddcniark  Office  has 
determined  that  this  rule  change  is  not  a 
major  rule  under  Executive  Order  12291 
The  annual  effect  on  the  erunoiny  will 
be  less  than  $100  million.  There  will  be 
nu  major  increase  in  costs  or  prints  for 
consumers,  individual  industnr's, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions.  There 
will  be  no  significant,  adver.se  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  (jn  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

List  of  Subject  Terms  in  37  CFR  Part  2 

Aclminstralive  practice  and 
procedures,  Court.s.  I.awyers. 
Trademarks. 

.Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  Section  41 
of  the  Trademark  Act  of  July  5.  194B,  as 
amended,  the  Patent  and  Trademark 
Office  proposes  to  amend  Part  2  of  Title 
37  of  the  Code  of  Federal  Regulations  by 
amending  §§  2.101,  2.102.  2.111.  2,161. 


and  2.162,  and  deleting  §  2.103  as  set 
forth  below.  Additions  are  indicated  bv 
arrows  and  deletions  by  brackets 

PART  2— RULES  OF  PRACTICE  IN 
TRADEMARK  CASES 

1.  Section  2.K)1  is  proposed  to  be 
amended  by  lemoving  paragraph  Ic). 

!;  2.101     Filing  an  opposition. 

[(c)  If  no  fee.  or  a  fee  insufficient  to 
cover  at  least  one  class,  is  filed  uiiniii 
30  days  after  publication  of  the  mark  !o 
be  opposed  or  within  an  extension  of  the 
time  for  filing  an  opposition,  the 
opposition  will  not  be  refused  if  ihe 
required  fee(s)  (See  §  2.6]  are  filed  ni  ihe 
Patent  and  Trademark  Office  within  the 
time  limit  set  forth  in  the  notification  of 
this  defect  by  the  Office.] 

2.  Section  2.102  is  proposed  to  be 
revised  to  read  as  follows 

§  2.101    ►  Filing  an  ■<  [Extension  ot  time  for 
filing]  oppositiorL 

(a)  ►  An  opposition  proceeding  is 
commenced  by  the  filing  of  a  notice  of 
opposition  in  the  Patent  and  Trademark 
Office.  -^  [A  request  to  extend  the  time 
for  filing  an  opposition  must  be  made  by 
a  person  who  believes  that  he  would  be 
damaged  by  the  registration  of  the  mark 
on  the  Principal  Register,  but  an 
attorney  at  law  or  other  person 
autliorized  to  represent  a  party  m;!y  file 
the  request  on  behalf  of  a  potential 
opposer.  The  potential  opposer  must  be 
identified  with  rca'ionable  certainly  in 
the  request.  .A.ny  opposition  filed  during 
an  extension  of  time  should  be  in  the 
n,iine  of  the  person  to  whom  the 
extension  was  .granted,  but  an 
opposition  may  be  accepted  if  the 
person  to  whom  the  extension  was 
granted  was  misidentified  through 
mistake,  or  an  opposition  filed  in  a 
different  name  may  be  accepted  if  the 
person  filing  the  opposition  is  in  privity 
wiih  the  person  to  whom  the  extension 
w<is  granted.] 

(bl  ^  Any  person  who  believes  that  he 
would  be  dam.iged  by  the  registration  of 
a  mark  on  the  Principal  Register  may 
oppose  the  same  by  filing  a  notice  of 
opposition,  wh.ch  should  be  addressed 
to  the  Trad"Ti^rk  1  >ial  and  Appeal 
Hoard. -«  f  A  written  request  to  extend 
the  time  for  filing  an  opposition  must  be 
received  in  the  Pa'nnl  and  Trademark 
Offire  befo.'-e  the  expiration  of  thirty 
dcivs  from  the  date  of  publication,  and 
should  specify  the  period  of  extension 
desired.  .^  first  extension  of  time  will  be 
granted  upon  request  if  the  extension  is 
for  not  more  than  thirty  days.  Other 
extensions  of  time  may  be  granted  by 
the  Commissioner  for  good  cause.] 


►  (c)  The  notice  of  .-Tppoiitior,  must  be 
filed  wiihin  thirty  days  after  publication 
( §  2.80]  of  the  application  being  opposed 
or  wiihin  an  extension  of  time  (§  2.101) 
for  filing  an  opposition.'^ 

►  fd)(l)The  notice  of  opposition  must 
be  accompanied  by  the  required  fee  for 
each  class  in  the  application  for  which 
registration  is  opposed  (see  §  2.6(11).  If 
the  fees  submitted  are  insufficient  for  an 
opposition  against  al!  of  the  classes  in 
the  application,  the  particular  class  or 
classes  against  which  the  opposition  is 
filed  should  be  specified  If  the  class  or 
classes  are  not  specified,  the  opposition 
will  be  presumed  to  be  against  the  dass 
or  classes  in  ascending  order,  beginning 
with  the  class  having  Ihe  lowest 
mi.aiber.  a.id  int  luding  the  number  of 
Classes  in  the  application  for  \%hich  tiit: 
fees  submitted  are  sufficient  to  pay  the 
fee  due  for  eatii  class. 

(2)  If  persons  are  joined  as  party 
oppostrTs.  a  fee  is  requirt^d  for  narih 
person  for  each  class  for  which 
registration  is  opposed.  If  the  fees 
sijbmitted  are  insufficient  for  each 
n.micd  party  opposer.  the  first  named 
party  vmI!  hp  presumed  to  he  the  party 
opposer  olid  additional  parties  will  be 
deemed  to  be  party  opposers  to  the 
extent  that  the  fees  submitted  are 
siitTicient  to  pay  the  fee  due  for  each 
pait\-  op;><iser  If  pp-snns  are  mined  as 
parties  opi-ynser  against  the  registration 
of  a  mark  in  more  than  one  dass  and  the 
fees  submitted  are  insufficient,  the  fees 
submitted  will  be  applied  first  on  behalf 
of  the  first  named  opposer  against  as 
many  of  the  classes  in  the  application  as 
the  submitted  fees  are  sufficient  to  pay, 
and  any  excess  will  be  applied  on 
behalf  of  the  second  named  party  to  the 
opposition  against  the  classes  m  the 
application  m  ascending  order.  The 
payment  of  fees  for  parties  opposer  in 
excess  of  one  may  be  made  as  though 
they  are  the  payment  of  fees  for 
additional  classes.  •« 

►  (e)  If  nafee,  or  a  fee  insufficient  to 
pay  for  one  person  to  oppose  the 
registration  of  a  mark  in  at  least  one 
class,  is  submitted  within  thirty  days 
after  publication  of  the  mark  to  be 
opposed  or  within  an  extension  of  time 
for  filing  an  opposition,  the  opposition 
will  not  be  refused  if  the  required  fee(s) 
are  submitted  to  the  Patent  and 
Trademark  Office  within  the  time  limit 
set  in  the  notification  of  this  defect  by 
Ihe  Office.-* 

3.  Section  2.103  is  proposed  to  be 
removed: 

t§  2.103     Opposrtton  filed  by  attorney  a) 
law  or  other  autttortzed  representative 

An  opposition  rnri\  be  Tiled  m  the 
Patent  and  Trademark  Office  bv  an 
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attorney  at  law  or  other  person 
authorized  to  represent  a  party,  either 
within  thirty  days  after  publication  of 
the  mark  sought  to  be  registered  (§  2.80), 
or  within  an  extension  of  the  time  for 
filing  an  opposition  (§  2.102),  but  the 
opposition  will  be  null  and  void  unless 
confirmed  by  the  opposer  by 
verification,  or  by  declaration  in 
accordance  with  §  2.20.  within  thirty 
days  after  the  filing  of  the  opposition,  or 
within  such  further  time  as  may  be  fixed 
by  the  Commissioner  upon  request  made 
before  the  expiration  of  the  thirty 
days.] 

4.  Section  2.111  is  proposed  to  be 
revised  to  read  as  follows: 

§2.111  ►•Filing-*    [Timefof  filmgj 
petition  for  cancellation 

►  (a)  A  cancellation  proceeding  is 
commenced  by  the  fiUng  of  a  petitioa-for 
cancellation,  together  with  at  least  the 
fee  for  petitioning  to  cancel  one  class,  in 
the  Patent  and  Trademark  Office.-* 
[Any  person  who  believes  that  he  is  or 
will  be  damaged  by  a  registration  may, 
upon  payment  of  the  required  fee  for 
each  class  sought  to  be  cancelled  in  the 
registration,  apply  to  the  Commissioner 
to  cancel  said  registration  as  to  the 
specified  class  or  classes.  A  petition  to 
cancel  which  includes  insufficient  fees 
to  cover  all  classes  in  the  registration 
should  specify  the  particular  class  or 
classes  for  which  cancellation  is  sought. 
Such  petition  may  be  made  at  any  time 
in  the  case  of  registrations  on  the 
Supplemental  Register  or  under  the  Act 
of  1920,  or  registrations  under  the  Act  of 
1881  or  the  Act  of  1905  which  have  not 
been  published  under  section  12(c)  of 
the  Act  (S  2.153),  and  in  cases  involving 
the  grounds  specified  in  section  14  (c), 
(d)  and  (e)  of  the  Act.  In  all  other  cases 
such  petition  must  be  made  within  five 
years  from  the  date  of  registration  of  the 
mark  under  the  Act  of  1946  or  from  the 
date  of  publication  under  section  12(c) 
of  the  Act.] 

►  (b)  Any  person  who  believes  that  he 
is  or  will  be  damaged  by  a  registration 
may  file  a  petition,  which  should  be 
addressed  to  the  Trademark  Trial  and 
Appeal  Board,  to  cancel  the  registration 
in  its  entirety  for  for  each  class  in  the 
registration  specified  in  the  petition.  The 
petition  may  be  filed  at  any  time  in  the 
case  of  registrations  on  the 
Supplemental  Register  or  under  the  Act 
of  1920.  or  registrations  under  the  Act  of 
1881  or  the  Act  of  1905  which  have  not 
been  published  under  section  12(c)  of 
the  Trademark  Act  of  1946.  or  on  any 
ground  specified  in  section  14  (c)  or  (e) 
of  the  Trademark  Act  of  1946.  In  all 
other  cases  the  petition  must  be  filed 
within  five  years  from  the  date  of 
registration  of  the  mark  under  the 


Trademark  Act  of  1946  or  from  the  date 
of  publication  under  12(c)  of  the 
Trademark  Act  of  1946.] 

►-(c)(1)  The  petition  must  be 
accompanied  by  the  required  fee  for 
each  class  in  the  registration  for  which 
cancellation  is  sought  (see  §  2.6(1)).  If 
the  fees  submitted  are  insufficient  for  a 
cancellation  against  all  of  the  classes  in 
the  registration,  the  particular  class  or 
classes  against  which  the  cancellation  is 
filed  should  be  specified.  If  the  class  or 
classes  are  not  specified,  the 
cancellation  will  be  presumed  to  be 
against  the  class  or  classes  in  ascending 
order,  beginning  with  the  lowest 
numbered  class,  and  including  the 
number  of  classes  in  the  registration  for 
which  the  fees  submitted  are  sufficient 
to  pay  the  fee  due  for  each  class. 

(2)  If  persons  are  joined  as  party 
petitioners,  each  must  submit  a  fee  for 
each  class  for  which  cancellation  is 
siHight,  If  the  fees  submitted  are 
insufficient  fcir  each  named  party 
petitioner,  the  first  named  party  will  be 
presumed  to  be  the  party  petitioner  and 
additional  parties  will  be  deemed  to  be 
party  petitioners  to  the  extent  that  the 
fees  submitted  are  sufficient  to  pay  the 
fee  due  for  each  party  petitioner.  If 
persons  are  joined  as  party  petitioners 
against  a  registration  sought  to  be 
cancelled  in  more  than  one  class  and  the 
fees  submitted  are  insufficient,  the  fees 
submitted  will  be  applied  first  on  behalf 
of  the  first-named  petitioner  against  as 
many  of  the  classes  in  the  registration  as 
the  submitted  fees  are  sufficient  to  pay, 
and  any  excess  will  be  applied  on 
behalf  of  the  second-named  party  to  the 
petition  against  the  classes  in  the 
registration  in  ascending  order.  The 
payment  of  fees  for  additional  party 
petitioners  may  be  made  as  though  they 
are  the  payment  of  additional  fees  for 
additional  classes  in  accordance  with 
12.85(e).-* 

5.  Section  2.161  is  proposed  to  be 
revised  to  read  as  follows: 

§  2.161    Cancellation  for  (allure  to  file 
affidavit  or  declaration  during  sixth  year. 

Any  registration  under  the  provisions 
of  the  Act  of  1946  and  any  registration 
published  under  the  provisions  of 
section  12(c)  of  the  Act  (§  2.153)  shall  be 
cancelled  as  to  any  class  in  the 
registration  at  the  end  of  six  years 
following  the  date  of  registration  or  the 
date  of  such  publication,  unless  within 
one  year  next  preceeding  the  expiration 
of  such  six  years  the  registrant  shall  file 
in  the  Patent  and  Trademark  Office  an 
affidavit  or  declaration  in  accordance 
with  §  2.20  showing  that  said  mark  is 
[still]  in  use  ►■  in  commerce  -^  as  to 
such  class  or  showirig  that  its  nonuse  as 
to  such  class  is  due  to  special 


circumstances  which  excuse  such 
nonuse  and  is  not  due  to  any  intention 
to  abandon  the  mark. 

6.  Section  2.162  is  proposed  to  be 
amended  by  revising  paragraphs  (e),  (f) 
and  (g)  to  read: 

§  2. 1 62    Requirements  for  affidavit  or 
declaration  during  sixth  year. 
«         •         •         *         * 

(e)  State  that  the  registered  mark  is  in 
use  ►  in  commerce  and  specify  the 
nature  of  such  commerce  ■*  (except 
under  paragraph  (f)  of  this  section).  The 
statement  must  be  supported  by 
evidence  which  shows  that  the  mark  is 
[still]  in  use  ►  in  commerce  •*  .  and 
normally  such  evidence  consists  of  a 
specimen  or  a  facsimile  specimen  which 
is  currently  in  use,  or  a  statement  of 
facts  concerning  use.  The  supporting 
evidence  should  be  submitted  with  the 
affidavit  or  declaration,  but  if  it  is  not  or 
if  the  evidence  submitted  is  found  to  be 
deficient,  the  evidence,  or  further 
evidence,  may  be  submitted  and 
considered  even  though  filed  after  the 
sixth  year  has  expired; 

(f)  If  the  registered  mark  is  not  [still] 
in  use  ►  in  commerce  -*  ,  recite  facts  to 
show  that  nonuse  is  due  to  special 
circumstances  which  excuse  such 
nonuse  and  is  not  due  to  any  intention 
to  abandon  the  mark.  If  the  facts  recited 
are  found  not  to  be  sufficient,  further 
evidence  or  explanation  may  be 
submitted  and  considered  even  though 
filed  after  the  sixth  year  has  expired; 
and 

(g)  Contain  the  statement  of  use  >■  in 
commerce  -*  or  statement  as  to  nonuse 
and  appropriate  evidence  in  support 
thereof,  as  required  in  paragraphs  (e) 
and  (f)  of  this  section,  for  each  class  to 
which  the  affidavit  or  declaration 
pertains  in  this  registration. 

Dated;  October  27, 1982. 
Donald ).  Quigg, 

Acting  Commissioner  on  Patents  and 
Trademarks. 
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POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Order  No.  461— Docket  No.  RM82-3] 

Rate  and  Classification  Proposals; 
Test  Period  Rule;  Order  Extending 
Time 

Issued:  November  18, 1982. 

agency:  Postal  Rate  Commission. 

action:  Extension  of  time  for  comments. 
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summary:  On  September  28, 1982,  the 

Commission  instituted  Docket  No. 
RM82-3,  entitled  Test  Year  Rulemaking, 
and  issued  an  Advance  Notice  of 
Proposed  Rulemaking  (47  Fed.  Reg. 
44348,  October  7, 1982).  That  Notice 
invited  comments  on  or  before 
November  10, 1982. 

The  Advance  Notice  discussed  the 
importance  of  knowing  the  views  of  the 
United  States  Postal  Service  Governors 
on  matters  which  are  central  to 
establishing  an  appropriate  test  year  in 
Commission  rate  proceedings.  The 
Postal  Service  has  notified  the 
Commission  that  its  Board  of  Governors 
intends  to  file  a  response  to  the 
Advance  Notice  of  Proposed 
Rulemaking,  and  requested  a  thirty-day 
extension  of  time  for  preparation  of  that 
response.  We  hereby  grant  the  Postal 
Service  request,  and  extend  to  other 
interested  persons  the  opportunity  to  file 
comments  on  the  Advance  Notice  of 
Proposed  Rulemaking,  or  to  supplement 
any  comments  already  filed  with  the 
Commission,  on  or  before  December  10, 
1982. 

DATE:  Comments  on  this  docket  may  be 
filed  on  or  before  December  10, 1982. 
ADDRESS:  Comments  and 
correspondence  relating  to  this  Notice 
should  be  sent  to  David  F.  Harris, 
Secretary  of  the  Commission,  2000  L 
Street,  NW.,  Washington,  D.C.  20268 
(telephone;  202/254-3880). 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  Assistant  General 
Counsel,  2000  L  Street  NW., 
Washington,  D.D.  20268  (telephone  202/ 
254-3836). 

By  the  Commission.  There  is  a  concurring 
opinion  joined  in  by  all  Commissioners. 
David  F.  Harris, 

Secretary. 

JOIfOT  CONCURRING  OPINION 

Chairman  Steiger,  Vice-Chairman  Folsom, 
Commissioners  Bright,  Crutcher  and  Duffy 
Concurring. 

The  concerns  of  the  Governors  are 
important  considerations  in  drafting  any 
proposal  for  changes  in  our  current  rule 
regarding  test  year  presentations  in  rate 
cases,  and  an  extension  of  30  days,  as 
requested  by  the  Postal  Service,  is  not 
unreasonable.  We  append  an  additional 
statement  to  this  procedural  order,  to  assist 
orderly  postal  ratemaking. 

There  have  been  reports  that  the  Postal 
Service  is  considering  when  to  file  its  next 
omnibus  rate  case,  and  that  such  a  filing 
might  occur  as  soon  as  Spring  1983.  Our 
action  today  may  mean  that  the  Commission 
will  be  unable  to  issue  a  test  year  rule 
revision  before  the  Postal  Service  begins  to 
develop  its  cost  and  revenue  projections  in 
support  of  a  comprehensive  rate  request. 

Prior  to  filing  its  last  three  omnibus  rate 
cases  the  Postal  Service  has  sought  a  waiver 


of  the  test  year  rule.  In  the  two  most  recent 
cases  we  granted  a  waiver  of  the  provision  of 
rule  54(f)(2]  which  requires  that  the  test 
period  be  a  fiscal  year.  A  waiver  of  the  fiscal 
test  year  requirement  has  been  granted  in  the 
past  two  cases.  The  Postal  Service  may 
therefore  expect  that  the  Commission  will 
automatically  grant  such  a  request  in  any 
case  filed  before  the  completion  of  Docket 
No.  RM82-3.  The  purpose  of  this  concurrence 
is  to  make  it  clear  that  we  are  not  inclined  to 
automatically  grant  or  deny  any  request  for 
waiver  of  any  provision  of  rule  54(f)(2). '  A 
motion  for  waiver  of  our  Rules  Applicable  to 
Requests  for  Changes  in  Rates  of  Fees  must 
be  decided  on  the  basis  of  the  facts  and 
circumstances  of  the  case  before  us.  recited 
in  support  of  that  request.  There  is  little 
precedential  value  in  our  previous  actions 
granting  or  denjdng  such  requests. 

We  wish  to  consider  any  request  for  a 
waiver  of  rule  54(f)(2)  before  Postal  Service 
expends  substantial  time  and  resources 
building  a  rate  case.  Therefore,  if  the  Postal 
Service  believes  that  a  waiver  of  our  current 
test  year  rule  will  be  warranted,  we  urge  you 
to  make  such  a  request  as  soon  as  possible. 
and  regardless  of  the  pendency  of  this 
rulemaking. 

|FR  Dot  a2-.i:i90  Filed  11-2,3-82.  8  45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(A5FRL  2164-7) 

State  Implementation  Plans;  Proposed 
Action;  Illinois 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  announces  EPA's 
proposed  action  on  four  revisions  to  the 
State  implementation  plan  (SIP)  for 
Illinois.  This  action  affects  the  portion  of 
the  SIP  regulating  emissions  of 
particulate  matter  from  iron  and  steel 
sources.  EPA  proposes  to  approve  two 
Illinois  rules  that  were  previously 
disapproved  and  two  other  rules  upon 
which  no  action  had  previously  been 
taken.  The  proposed  action  would  leave 
in  place  a  conditionally  approved  Part  D 
plan  for  those  areas  affected  by 
emissions  from  the  iron  and  steel 
industry.  EPA  today  solicits  public 
comment  on  the  proposed  action. 
DATE:  Comments  must  be  received  on  or 
before  December  27, 1982. 


'  Concern  for  the  accuracy  of  test  year  cost  and 
revenue  projections  in  recent  caseB  wai  one  of  the 
major  factors  which  led  us  to  initiate  an  inquiry  into 
revising  our  current  test  year  rule.  For  example,  we 
cannot  obtain  an  audited  statement  of  operating 
results  for  the  hybrid  test  years  used  in  either 
Docket  No.  R77-1  or  R80-1.  which  would  enable  us 
to  evaluate  the  accuracy  of  test  year  projections. 


ADDRESS:  Written  comments  should  be 
sent  to  the  following  address:  Vivyan 
Epps,  Docket  Clerk,  Office  of  Regional 
Counsel,  Region  V,  United  Slates 
Envirormientai  Protection  Agency.  230 
South  Dearborn  Street.  Chicago,  Illinois 
60604. 

Please  submit  an  original  and  three 
copies.  Copies  of  the  materials 
submitted  dunng  the  comment  period 
announced  in  this  notice  may  be 
examined  dunng  normal  business  hours 
at  the  following  EPA  office: 

United  Slates  Environmental 
Protection  Agency.  Office  of  Regional 
Counsel,  230  South  Dearborn  Street, 
Chicago.  Illinois  60604 

FOR  FURTHER  INFORMATION  CONTACT: 

Pierre  Talbert.  Office  of  RpEional 
Counsel,  Region  V,  United  States 
Environmental  Protection  .Agency,  230  S. 
Dearborn  Street,  Chicago,  Illinois  60604 
(312)  88&-6838. 

SUPPLEMENTARY  INFORMATION:  On 

September  3.  1981.  EPA  announced  final 
action  on  revisions  to  the  Illinois  SIP. 
These  revisions,  codified  as  Illinois  Rule 
203(d)(5).  concern  the  regulation  of 
particulate  matter  from  iron  and  steel 
sources  within  Illinois  |46  FR  44172). 

The  revisions,  along  with  previously 
submitted  revisions  to  the  Illinois  SIP 
[See  FR  114~2  (February  2.  1981  j],  were 
submitted  by  the  Illinois  Environmental 
Protection  Agency  (lEPA)  to  fulfill  the 
requirements  of  Part  D  of  the  Clean  Air 
Act.  42  U.SC.  7401  et  seq  In  the 
September  3.  1981  action  EPA 
conditionally  approved  Illinois  Rule 
203(d)(5).  approving  some  specific 
provisions  of  the  rule,  while 
conditionally  approving  or  disapproving 
others. 

Omitted  from  the  September  3,  1981 
rulemaking  was  action  on  Illinois  Rule 
203(d)(5)(B)(IX).  8  regulation  requiring 
by-product  coke  plant  operators  to 
operate  in  accordance  with  work  rules 
(operation  and  maintenance  practices) 
approved  by  the  lEPA.  EPA  stated  it 
would  consider  the  approvability  of  this 
rule  in  a  subsequent  notice  in  light  of  a 
discussion  of  the  enforceability  of  state 
operating  programs  in  Citizens  For  A 
Belter  Environment  v,  United  Steles 
Environmental  Protection  Agency.  649 
F.2d  522  (1981).  Today's  notice  proposes 
approval  of  Illinois  Rule  203[d)(5)(B)(lX). 

EPA  also  took  no  action  in  the 
September  3, 1981  rulemaking  on  Rule 
203(d){5)(M).  Rule  203(d)(5)(M)  is  a 
severability  clause  and  becomes 
operative  upon  EPA's  disapproval  of 
specific  provisions  of  Rule  203(d)(5)(L) 
[Compliance  Dates).  EPA  has  reviewed 
the  provisions  of  Rule  203(d)(5)[M)  and 
its  relationship  to  Rule  203(d)(5)(L)  For 
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reasons  stated  below,  EPA  believes  it 
should  reverse  its  September  3, 1981 
action  on  Rule  203(d)(5)(L)  and.  in 
addition,  propose  approval  of  Rule 
203(dK5)(Kf]. 

Subsequent  to  the  September  3. 1981 
final  action,  the  Illinois  iron  and  steel 
industry  and  an  Illinois-based 
environmental  group  filed  petitions  for 
reconsideration  challenging  the 
September  3, 1981  action  and  requested 
clarincation  of  specific  comments  made 
by  EPA.  EPA's  response  to  these 
petitions  will  appear  in  a  separate 
Federal  Registw  notice. 

Proposed  Rulemaking         ' 

Rule  203{d)(5)(B)(iii).  Coke  Plant 
Pushing 

EPA's  September  3. 1981  action 
disapproved  Rule  203(d)(5)(B](iii)  for 
four  reasons; 

(1)  The  regulation  is  ambiguous  about 
whether  the  0.03  or  0.06  gr/dscf 
limitation  applies  to  traveling  hood 
stationary  gas  cleaner  control  systems, 

(2)  the  term  "stationary  hood  system" 
applies  to  coke  side  sheds  and  an 
emissions  limitation  of  0.03  gr/dscf  is 
excessively  lenient  because  of  unique 
shed  dilution  effects, 

(3)  the  regulation  lacks  testing 
defmitions,  eind 

(4)  the  90  percent  design  efficiency 
provision  is  not  a  quantifiable  emissions 
limitation  and,  given  that  Illinois  Rule 
203(f]  [fugitive  particulate  matter 
regulation]  is  not  applicable  to  coke 
plant  pushing  operations,  there  is  a  need 
for  a  pushing  opacity  standard.  46  FR 
44172.  44178  (cols.  2,3). 

Agreement  has  been  reached  between 
EPA  and  lEPA  on  ways  to  resolve  the 
issues  described  above.  First,  lEPA  will 
apply  the  .03  gr/dscf  emission  limitation 
to  traveling  hood  stationary  gas  cleaning 
control  systems.  This  requirement  will 
be  inserted  as  a  condition  of  any 
operating  permit  issued  to  such  a  source 
and  the  permits  will  be  submitted  to 
EPA. 

Second,  because  there  are  no  longer 
operating  coke  side  sheds  in  Illinois  nor 
is  there  any  likelihood  that  such  existing 
sources  will  be  operating  in  the  future, 
that  reason  for  disapproval  is  moot. 

Third.  Illinois  will  include  in  each 
permit  an  appropriate  method  for  testing 
the  outlet  of  gas  cleaning  systems  on 
pushing  control  devices. 

Fourth,  lEPA  will  require  for  all 
pushing  sources  objective  opacity  limits 
(or  some  other  objective  performance 
standard)  that  reflect  the  operation  of 
controls  designed  to  capture  90  percent 
of  particulate  emissions  during  pushing 
operatioiu  as  conditions  in  source 
operating  permits. 


Given  lEPA's  clarification  about  the 
intended  application  of  Rule  203(d) 
(5)(B)(iii)  and  the  absence  of  operating 
coke  plant  coke  side  shed  control 
systems,  EPA  believes  the  regulation 
should  be  approved.  Consequently,  EPA 
proposes  to  approve  Rule 
203(d)(5)(B)(iii),  with  the  understanding 
that  lEPA  will  insure  application  of 
RACT  by  requiring  the  inclusion  of 
specific  opacity  emission  limitations  in 
source  operating  permits  or  the  inclusion 
of  some  other  EPA  approved  objective 
performance  standard.  The  State  will 
also  include  appropriate  test  methods  in 
the  permits  and  submit  the  permits  to 
EPA. 

Rule  203(d)(5)(B)(IX).  Work  Rules 

Rule  203(d)(5)(B}(IX),  as  submitted  to 
EPA,  provides  that  no  person  shall 
operate  a  by-product  coke  plant  except 
in  accordance  with  operating  and 
maintenance  work  rules  approved  by 
the  Agency  (EEPA).  EPA  previously  took 
no  action  on  this  rule.  This  type  of 
regulation  is  designed  to  give  the  state 
regulatory  agency  the  flexibility  to 
tailor-make  operating  permits  for 
specific  by-product  coke  plants  to 
assure  their  satisfactory  operation. 
lEPA,  in  this  instance,  believes  such  a 
rule  is  necessary  to  accommodate 
unique  operation  and  maintenance 
practices,  physical  characteristics,  and 
operating  levels  at  Illinois  coke  plants. 
The  rule,  however,  fails  to  contain 
specific  permit  conditions  for  specific 
sources.  EPA  has  traditionally  objected 
to  this  type  of  regulation  because  it 
believed  that  specific  provisions  of  such 
permits  if  not  submitted  as  SIP 
revisions,  were  unenforceable  by  federal 
authorities. 

In  Citizens  For  A  Better  Environment 
V.  United  States  Environmental 
Protection  Agency.  649  F.2d  522  (1981) 
the  U.S.  Court  of  Appeals  for  the 
Seventh  Circuit  addressed  EPA's 
concern.  The  Court  determined  that 
source  operating  programs,  required  by 
approved  regulations  though  not 
submitted  to  the  state  for  approval,  need 
not  be  specifically  made  part  of  a  state 
implementation  plan  to  be  binding.  The 
Court  concluded  that  sources  not  in 
compliance  with  such  programs  are 
subject  to  enforcement  actions  by  EPA, 
the  state,  and  any  citizen.  It  follows  that 
specific  conditions  in  source  op>erating 
permits,  issued  by  lEPA  under  the  SIP 
are  enforceable  by  EPA.  the  state,  and 
any  citizen. 

EPA  believes  that  sound  operating 
and  maintenance  practices  are 
necessary  complements  to  speciHc 
emission  limitations.  Whether  such 
practices  are  incorporated  In  operating 
permits  is  a  matter  for  each  state  to 


decide.  In  the  event  that  such  practices 
are  contained  in  operating  permits,  EPA 
believes  source  operators  are  legally 
obligated  to  meet  any  specific  emission 
limitations  applicable  to  the  source 
contained  in  other  provisions  of  the  SIP, 
notwithstanding  the  source's  compliance 
with  the  conditions  of  the  permit.  In 
other  words,  compliance  with  the  terms 
of  an  operating  permit  is  not  a  defense 
against  an  enforcement  action  to  enforce 
specific  emission  limitations.  lEPA 
agrees  with  this  interpretation  of  Illinois 
law.  Given  these  clarifications,  EPA 
proposes  approval  of  Rule 
203(d)(5)(B)(IX). 

RULE  203(d)(5)[M)  and  RULE 
203(d)(5)(L),  Severability  and 
Compliance  Dates 

In  its  September  3, 1981  action  EPA 
disapproved  Rule  203(d)(5)(L) 
[Compliance  Dates]  and  took  no  action 
on  Rule  203(d){5)(M)  [Severability].  As 
written.  Rule  203(d)(5)(M)  provides  for 
the  nullification  of  203(d)(5)(L)  should 
any  provision  of  Rule  203{d)(5)(L)  be 
disapproved  by  EPA.  The  Rule  further 
provides,  in  the  event  of  disapproval, 
that  Rule  203(d)(5)  (A)  and  (B),  existing 
Rules  203  (a),  (b),  (c),  and  (d)(2)  shall 
continue  to  apply  to  iron  and  steel 
sources. 

Consequently,  after  EPA's  September 
3, 1981  action  the  Illinois  iron  and  steel 
industry  commented  that  EPA's 
disapproval  of  Rule  203(d)(5)(L) 
[Compliance  Dates]  triggers  the 
provisions  of  Rule  203(d)(5)(M) 
[Severability]  and  that,  therefore,  under 
Illinois  law,  EPA's  approval  of  Rules 
203(d)(5)(C),  203(d)(5)  (i)  and  (ii), 
203(d)(5)(F).  203(d)(5)(G),  203(d)(5)(H), 
203(d)(5)(I)  and  203(d)(5)  is  nullified. 

Upon  review,  EPA  has  determined 
that  the  provisions  of  Rule  203(d)(5)(M) 
are  ambiguous  to  the  extent  that  the 
Rule  does  not  state  whether  existing 
rules  apply  in  addition  to  or  in  lieu  of 
the  new  rules.  Specifically,  it  is  not  clear 
whether  compliance  dates  contained  in 
existing  Rules  203  (a),  (b),  and  (c)  are 
applicable  if  Rule  203(d)(5)(L)  is  not 
approved  in  its  entirety.  lEPA's 
testimony  before  the  Illinois  Pollution 
Control  Board  indicates  that  it  believes 
the  compliance  dates  contained  in  Rules 
203  (a),  (b),  and  (c)  apply  should  EPA 
disapprove  any  portion  of  Rule 
203(d)(5)(L).  Industry,  on  the  other  hand, 
asserts  (Petition  for  Reconsideration) 
that  the  compliance  dates  of  existing 
Rules  203  (a),  (b),  and  (c)  are  not 
applicable.  The  final  opinion  of  the 
Illinois  Pollution  Control  Board  does  not 
discuss  its  intent  when  Rule  203(d)(5]  (L) 
and  (M)  were  promulgated  and  dius  the 
ambiguity  remains. 


Dated;  No 
Anne  M.  Goi 

Administratt 
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In  any  event,  EPA  believes  that  the 
issue  is  moot.  The  final  compliance  date 
contained  in  Rule  203(d)(5)(L)  is 
December  31. 1982.  Regardless  of  the 
reasoning  set  forth  in  EPA's  final  action 
and  regardless  of  any  ambiguity 
surrounding  the  compliance  dates  that 
apply  to  Illinois  iron  and  steel  sources, 
compliance  efforts  at  all  affected 
sources  have  to  be  completed  by 
December  31, 1982. 

Given  this  situation,  EPA  today 
retracts  its  disapproval  of  Rule 
203(d)(5)(L),  and  proposes  approval  of 
Rule  203(d)(5](L]  and  rule  203(d](5)(M). 
This  action  has  the  effect  of 
establishing,  without  further 
controversy,  December  31, 1982  as  the 
particulate  matter  compliance  date  for 
all  iron  and  steel  sources  in  Illinois. 

Under  Executive  Order  12991  (Order), 
EPA  must  determine  whether  a 
regulation  is  "major"  and,  therefore, 
subject  to  the  requirements  of  a 
regulatory  impact  analysis.  EPA  has 
determined  that  today's  action  does  not 
constitute  a  major  regulation.  Pursuant 
to  the  provisions  of  5  U.S.C.  section 
605(b),  of  the  Regulatory  Flexibility  Act, 
the  Administrator  certified  on  January 
27. 1981  (46  FR  8709)  that  regulatory 
actions  approving  revisions  to  SIPs 
under  sections  110  and  172  of  the  Clean 
Air  Act  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Today's  action  only  proposes  to  approve 
State  actions  and  therefore  imposes  no 
new  requirements. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide,  Lead, 
Particulate  matter,  Carbon  monoxide, 
Hydrocarbons,  Intergovernmental 
relations. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Dated;  November  19. 1982. 
Anne  M.  Gorsuch, 

Administrator. 

|FR  Doc  82-32108  Filed  ll-23-«2.  8  45  jm| 
BILLING  CODE  6560-50-M 


40  CFR  Part  61 

[AD-FRL  2250-5] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Benzene 
Emissions  from  Benzene  Storage 
Vessels 

agency:  Environmental  Protection 
Agency  (EPA). 


action:  Notice  of  Additional  Emissions 
Test  Data. 

summary:  This  notice  announces  the 
receipt  of  additional  emissions  test  data 
for  evaluation  and  inclusion  in  the 
project  docket  for  the  benzene  storage 
vessel  national  emission  standards  for 
hazardous  air  pollutants  (NESHAP),  The 
benzene  NESHAP  was  proposed  on 
December  19, 1980  (45  FR  83952).  Since 
then  the  American  Petroleum  Institute 
(API)  has  completed  an  internal  floating 
roof  emissions  testing  program  that 
provides  new  technical  data  for  the 
evaluation  of  available  control 
technologies.  The  results  of  the  testing 
program  are  included  in  a  technical 
report  entitled,  "Testing  Program  to 
Measure  Hydrocarbon  Emissions  from  a 
Controlled  Internal  Floating  Roof  Tank  " 
in  Docket  Number  A-80-14;  Item 
Number  IV-H-2.  The  availability  of  this 
data  in  the  docket  is  being  announced 
because  the  data  is  comprehensive  in 
nature  and  will  be  considered  in  the 
final  rulemaking. 

addresses:  Docket.  Docket  No.  A-80- 
14.  containing  the  technical  report 
described  in  this  notice,  as  well  as  all 
supporting  information  used  in 
developing  the  standards,  is  available 
for  public  inspection  and  copying 
between  8:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  at  EPA's  Central  Docket 
Section,  West  Tower  Lobby,  Gallery  1, 
Waterside  Mall,  401  M  Street  SW.,  " 
Washington,  D.C.  20460.  A  reasonable 
fee  may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACr. 
Ms.  Susan  Wyatt,  Standards 
Development  Branch,  Emission 
Standards  and  Engineering  Division 
{MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711.  telephone  number  (919) 
541-5578. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  EPA  proposed  national  emission 
standards  for  hazardous  air  pollutants 
for  benzene  storage  vessels  on 
December  19,  1980.  The  emission  ra*e  for 
each  regulatory  alternative  was  based 
on  test  work  performed  by  the  Chicago 
Bridge  and  Iron  Company  (CBI)  in  a 
pilot  test  tank  containing  benzene.  The 
EPA  also  provided,  at  the  time  of 
proposal,  an  accompanying  background 
information  document  (BID)  to  describe 
the  technological  basis,  cost  basis,  and 
health  impacts  for  each  regulatory 
alternative  considered  in  the 
development  of  the  proposed  NESHAP. 
The  API  test  program  provides  EPA  with 
emission  test  data  on  control 
technologies  which  had  not  been 


previously  tested.  Preliminary  review  of 
the  results  of  the  API  testing  program 
indicates  that  these  new  data  may  result 
in  significant  changes  in  both  the 

magnitude  of  the  emissions  calculated 
for  the  regulatory  alternatives 
considered  in  the  proposal  and  the 
relative  performance  of  the  control 
technologies.  These  changes  could  result 
in  subsequent  changes  in  the  projections 
of  health  impacts,  emissions  reductions, 
economic  impacts,  and  other  factors 
used  to  select  the  basis  of  the  standards. 
The  EPA  intends  to  evaluate  these  data 
along  with  all  comments  received  on  the 
proposed  NESHAP  prior  to  final 
rulemaking. 

These  emissions  test  data  are 
available  in  Docket  .Number  A-80-14. 
Item  .Number  IV-H-2.  This  docket  is 
available  for  public  inspection  and 
copying  between  8:00  am,  and  4  00  p  m., 
.Monday  through  Friday,  at  the  EPA's 
Central  Docket  Section.  West  Tower 
Lobby.  Gallery  1.  Waterside  Mall.  401  M 
Street  SW.,  Washington.  D.C.  20460. 

DatPd  NoM'mbpr  13,  1982, 

Katlileen  M.  Bennett. 

Assistant  Administrator  for  Air,  Noise,  and 
Radiation. 

(FRDoc  82  :i2t37  Filed  n-23-8Z;8:4S  ami 
BILLING  CODE  6S0O-SO  -M 

40  CFR  Part  86 

I  AEN-FRL  2250-61 

Application  for  Waiver  of  Effective 
Date  of  the  1982  Model  Year  Carbon 
Monoxide  Emission  Standard  for 
Light-Duty  Motor  Vehicles— Request 
for  Public  Comments  and  Opportunity 
tor  Hearings 

AGENCY:  Envi.'-onmental  Protection 
Ajjency  (Ei'A). 

ACTION:  Request  for  Public  Comments 
and  .Notice  of  Opportunity  for  a  Hearing. 

SUMMARY:  This  notice  requests  public 
comment  and  provides  interested 
parties  with  an  opportunity  to  testify  at 
a  hearing  to  consider  an  application  that 
Checker  .Motors  Corporation  (Checker) 
submitted  to  EPA  on  August  13.  1982. 
The  application  is  for  a  waiver  of  the 
1982  model  year  carbon  monoxide  (CO) 
exhaust  emission  standard  for  its  3,8 
liter(L)  and  4,4L  engine  families  which  it 
purchased  from  General  Motors 
Corporation  (GM). 

DATES:  EPA  has  scheduled  a  public 
hearing  on  December  1,  1982,  beginning 
at  9:00  a.m.  to  consider  Checker's  waiver 
application.  Parties  desiring  to  testify 
should  notify  the  Manufacturers 
Operations  Division,  as  noted  below, 
not  later  than  November  29,  1982. 

Interested  parties  may  also  submit 
written  comments  to  the  public  docket 


53060 


Federal  Register  /  Vol.  47.  No.  227  /  Wednesday.  November  24.  .1982  /  Proposed  Rules 


on  this  waiver  application  until 
December  3, 1982,  to  ensure  that  the 
Administrator  can  consider  these 
comments  in  evaluating  this  waiver 
application.  If  no  party  testifies  at  the 
hearing,  EPA  will  consider  the  waiver 
application  based  on  written 
submissions  to  the  record. 
ftgOWF^fffft'  The  hearing  will  be  held  at 
the  Manufacturers  Operations  Division 
Conference  Room,  499  South  Capital  St., 
SW..  3rd  floor.  Washington,  D.C.  20460. 
Parties  wishing  to  testify  at  the  hearing 
should  notify  Ms.  Mary  Smith  as  noted 
below.  Parties  wishing  to  submit  written 
comments  should  direct  their 
submissions  to  the  Director, 
Manufacturers  Operations  Division 
(EN-340),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington, 
D.C.  20460. 

Information  submitted  by  Checker  in 
its  application  and.  Checker  and  CM  in 
relation  to  similar  applications,  as  well 
as  any  comments  received  from 
interested  parties,  will  be  available  for 
public  inspection  and  copying  in  EPA 
Public  Docket  EN-81-6.  located  in  EPA  s 
Central  Docket  Section  (A-130),  Galler>' 
I,  401  M  Street,  SW.,  Washington,  D.C. 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  T.  Smith,  Attorney/Advisor, 
Manufacturers  Operations  Division 
(EN-340),  401  M  St.,  SW.,  Washington, 
D.C.  20460.  (202)  382-2514. 
SUPPLEMENTARY  INFORMATION:  Section 
202(b)(5)  of  the  Clean  Air  Act,  as 
amended  (Act),  42  U.S.C.  7521[b], 
authorizes  EPA  to  waive  application  of 
the  1981  and  1982  model  year  statutory 
CO  emission  standard  applicable  to 
light-duty  motor  vehicles  and  engines 
upon  the  request  of  a  manufacturer  for  a 
specific  vehicle  model  if  the 
Administrator  makes  certain  findings 
specified  under  section  202(b)(5)(C)  of 
the  Act.  Under  section  202(b)(5)(C).  the 
Administrator  may  grant  such  a  waiver 
only  if  the  Administrator  finds  that 
protection  of  the  public  health  does  not 
require  attainment  of  the  statutory  CO 
standard  of  3.4  grams  per  mile  (g/mi)  for 
those  model  years  and  vehicles  for 
which  the  waiver  is  sought.  In  addition, 
a  waiver  may  be  granted  only  if  the 
Administrator  determines  that  (1)  such 
waiver  is  essential  to  the  public  interest 
or  the  public  health  and  welfare  of  the 
United  States,  (2)  the  applicant  has 
made  all  good  faith  efforts  to  meet  the 
established  standards,  (3)  the  applicant 
has  established  that  effective  control 
technology,  processes,  operating 
methods,  or  other  alternatives  are  not 
available  or  have  not  been  available 
with  respect  to  the  model  in  question  for 
a  sufficient  period  of  time  to  achieve 


compliance  prior  to  the  effective  date  of 
such  standards,  taking  into 
consideration  costs,  driveability,  and 
fuel  economy,  and  (4)  studies  and 
investigations  of  the  National  Academy 
of  Sciences  and  other  information 
available  to  the  Administrator  have  not 
indicated  that  technology,  processes,  or 
other  alternatives  are  available  to  meet 
such  standards. 

On  August  13,  1982.  Checker 
submitted  an  application  for  a  waiver  of 
the  1982  model  year  statutory  CO 
standard  for  its  3.8L  and  4.4L  engine 
families.  These  engine  families  were 
manufactured  by  GM's  ChevTolet  Motor 
Division  and  were  used  in  1982  Checker 
model  A-n,  A-llE,  A-12  and  A-12E 
vehicles.  Checker's  application  for  a 
waiver  is  similar  to  its  1981  model  year 
application.  The  Administrator 
previously  granted  Checker  a  waiver  of 
the  3  4  g/mi  CO  standard  for  its  1981 
model  year  vehicles  (47  FR  44118 
(October  6,  1982)). 

I  am  now  requesting  public  comments 
and  providing  an  opportunity  for  a 
public  hearing,  EPA  plans  to  hold  the 
hearmg  on  December  1.  1982.  The 
procedures  under  which  the  hearing  will 
be  held  are  the  same  as  those  EPA  has 
employed  for  previous  CO  hearings  (see 
46  FR  21629  (April  7,  1981)). 

Interested  parties  may  submit  written 
comments  to  the  public  docket  until 
December  3,  1982,  to  ensure  that  the 
Administrator  can  consider  those 
comments  in  formulating  the  waiver 
decision.  At  the  hearing,  the  Agency  will 
make  a  verbatim  record  of  the 
proceedings.  Interested  persons  may 
obtain  a  copy  of  the  transcript  from  the 
Manufacturers  Operations  Division  or 
the  Public  Docket  by  so  arranging  with 
the  reporter  during  the  hearing.  The 
Administrator  will  base  determinations 
with  regard  to  Checker's  waiver 
requests  on  the  record  of  the  public 
hearing,  if  any,  the  record  pertaining  to 
Checker's  1981  model  year  application 
referred  to  above  and  on  any  other 
relevant  written  submissions  submitted 
to.  or  otherwise  included  in,  the  record. 
This  information  will  be  available  for 
public  inspection  at  the  EPA  Central 
Docket  Section  in  docket  number  EN- 
81-6.  Interested  parties  may  obtain 
copies  of  documents  in  the  public  docket 
as  provided  in  40  CFR  Part  2. 

Dated:  November  13. 1982. 
Kathleen  M.  Bennett. 

Assistant  Administrator  for  Air,  Noise  and 

Radiation. 

;FR  Doc  82-32186  Filed  1I-Z3-82;  8  45  amj 
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40  CFR  Part  180 

[PP  2E2606/P255;  PH  FRL  22S1-3] 

2,4-D;  Proposed  Tolerances 

agency:  Envirorunental  Protection 
Agency  (EPA), 
action:  Proposed  Rule. 

summary:  This  notice  proposes  that 
tolerances  be  established  for  residues  of 
the  herbicide  2,4-D  in  or  on  the  raw 
agricultural  commodities  nuts, 
pistachios,  and  stone  fruits.  The 
proposed  regulation  to  establish 
maximum  permissible  levels  for  residues 
of  the  herbicide  in  or  on  the 
commodities  was  submitted  pursuant  to 
a  petition  by  the  Interregional  Research 
Project  No.  4  (IR^). 

date:  Comments  must  be  received  on  or 
before  December  27, 1982. 
ADDRESS:  Written  comments  to: 
Emergency  Response  Section,  Process 
Coordination  Branch,  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Rm,  716D,  CM«2,  1921  Jefferson 
Davis  Highway,  Arlington,  'VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT 
Donald  Stubbs  (703-557-1192)  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903. 
has  submitted  pesticide  petition  number 
2E2606  to  EPA  on  behalf  of  the  IR^ 
Technical  Committee  and  the 
Agricultural  Experiment  Stations  of 
Alabama,  California,  Hawaii,  Idaho, 
Oregon,  and  Washington. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  tolerances  for  residues 
of  2,4-D  (2,4-dichlorophenoxyacetic 
acid)  in  or  on  the  raw  agricultural 
commodities  nuts,  pistachios  and  stone 
fruits  at  0,1  part  per  million  (ppm).  The 
petition  was  later  amended  to  propose 
tolerance  levels  of  0.2  ppm  in  or  on  the 
commodities. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerances  are  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerances  included  a  2-year 
chronic  feeding  study  in  dogs  (using  2,4- 
D  acid)  with  a  no-observed-effect  level 
(NOEL)  of  500  ppm,  and  a  3-generation 
rat  reproduction  study  which  showed  no 
reproductive  impairment  up  to  1.500  ppm 
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(2,4-D  acid)  but  did  suggest  slight 
toxicity  to  weanlings  at  100  ppm. 
Several  teratology  studies  are  positive 
for  fetotoxic  effects  but  have  NOEL's  at 
25  mg/kg  and  20  mg/kg  for  fetotoxicity 
and  50  mg/kg  and  40  mg/kg  for 
teratogenicity  in  the  rat  and  hamster 
respectively.  Toxicological  data  gaps  for 
the  proposed  tolerances  include  a 
second  mammalian  species  oncogenicity 
study,  a  new  reproduction  study,  and  a 
teratology  study  using  the  2,4-D 
metabolite  2,4-dichIorophenol.  The  data 
gaps  are  presently  being  filled  by 
'ndustry. 

The  acceptable  daily  intake  (ADI), 
based  on  the  2-year  feeding  study 
(NOEL  of  12.5  mg/kg/day)  and  using  a 
100-fold  safety  factor,  is  calculated  to  be 
0.1250  mg/kg  of  body  weight  (bw)/day. 
The  maximum  permissible  intake  (MPI) 
for  a  60-kg  human  is  calculated  to  be 
7.50  mg/day.  The  theoretical  maximum 
residue  contribution  (TMRC)  from 
existing  tolerances  for  a  1.5  kg  daily  diet 
is  calculated  to  be  0.9125  mg/day;  the 
current  action  will  increase  the  T\1RC 
by  0.00207  mg/day  (0.22  percent). 
Published  tolerances  utilize  12.17 
percent  of  the  ADI.  The  nature  of  the 
residues  is  adequately  understood  and 
an  adequate  analytical  method,  gas- 
liquid  chromatography,  is  available  for 
enforcement  purposes.  There  are 
presently  no  actions  pending  against  the 
continued  registration  of  this  chemical. 

Based  on  the  above  informatiijn 
considered  by  the  Agency,  the 
tolerances  established  by  amending  40 
Cf'R  180.142(b)  would  protect  the  public 
health.  It  is  proposed,  therefore,  that  the 
tolerances  be  established  as  set  forth 
below. 

Any  person  who  has  regisieri'd  or 
submitted  an  application  fur  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  ,30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  "[PP  2E2606/P255]".  All 
written  conunents  filed  in  response  to 
this  petition  will  be  available  in  the 
Emergency  RespcKise  Section, 
Registration  Division,  at  the  address 
given  above  from  8:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  except  legal 
holidays. 


The  Office  of  Maaagement  and  Budget 
has  exempted  this  rule  from  the 
requirement*  of  section  3  of  Executive 
Order  12291.  Pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-534.  94  Stat 
1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

(Sec.  408(e).  68  Stat.  514  (21  U.S.C.  346a(e))} 
List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated.  November  16,  1982. 
Douglas  D.  Campt. 

D' rector.  Registration  Division,  Office  of 

Pf  's t inde  Programs. 

PART  180— f  AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
180.142(b)  be  amended  by  adding  and 
alphabetically  inserting  the  raw 
agricultural  commodities  nuts. 
pistachios,  and  stone  fruits  to  read  as 
("ollows: 

§  180.142    2,4-D;  tolerances  for  residues 

*  •  *  tt  « 

(b)  *  *  * 


Commodities 


Parts  per 
millK}n 


Nutt._ , 

Pistactiios  ... 

STone  fruits... 


0.2 

02 
02 
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40  CFR  Part  180 

[PP  2E2655/P254;  PH  FRL  2251-41 

Magnesium  Phosphide;  Proposed 
Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  This  notice  proposes  that 
tolerances  be  established  for  residues  of 


ptiosphine  to  or  on  certain  raw 
agricultural  coxrunodities.  The  proposed 
regulation  to  establish  maximum 
permissible  levels  for  residues  of 
phosphine  in  or  on  the  commodities  was 
submitted  pursuant  to  a  petition  by  the 
Interregional  Reftearch  Pro|ect  No.  4  (IR- 
4). 

DATE:  Comments  miiBt  be  received  on  r>r 
before  December  27.  1982. 

ADDRESS:  Written  comments  to; 
Emergency  Response  Section,  Process 
Coordination  Branch.  Registration 
Division  (TS--B7C),  OfHce  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  Rm.  71 6D,  CM  \o  2.  1921 
Jefferson  Davis  Highway,  Arlington.  VA 
22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  StubtJS  r03-55~-l  T-:  i  a:  ttie 
abo\e  address 

SUPPLEMENTARY  INFORMATION:  The 

interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231.  Rutgers 
University,  New  Brunswick,  NJ  08903. 
has  submitted  pesticide  petition  number 
2E2655  to  EPA  on  behalf  of  the  IR-4 
Technical  Committee  and  the 
Agricultural  Experiment  Stations  of 
Florida,  Hawaii  and  South  Carolina. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  propose  the 
establishment  of  tolerances  for  residues 
of  phosphine.  resulting  from  postharvest 
application  of  magnesium  phosphide,  in 
or  on  the  raw  agricultural  commodities 
avocados,  bananas,  Chinese  cabbage, 
citrus  citron,  eggplants,  endive 
(escarole).  grapefruit,  kumquats,  lemons, 
lettuce,  limes,  mangoes,  mushrooms, 
oranges,  papayas,  peppers,  persimmons, 
pimentos,  plantains,  salsify  tops, 
tangelos.  tangerines,  and  tomatoes  at  0.1 
part  per  million  (ppm)  The  petition  was 
later  amended  to  propose  tolerance 
levels  of  0  01  ppm  m  or  on  the 
commodities 

The  data  sul)mitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerances  are  sought.  Since  magnesium 
phosphide  is  not  placed  in  direct  contact 
with  the  treated  com.modities,  unreacted 
residues  are  not  expected  to  result  from 
the  proposed  use.  In  addition,  any 
resulting  phosphine  residues  are 
removed  from  the  commodities  by 
aeration  Tlie  proposed  use  dr>es  not 
result  in  detectable  residues  (  >0,005 
ppm)  m  the  named  commodities,  nor  is 
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there  any  carryover  of  phosphine  into 
animals.  Therefore,  there  is  no 
expectation  of  an  increase  in  dietary 
exposure  to  residues  of  phosphine  as  a 
result  of  tbe  proposed  use  of  magnesium 
phosphide. 

Traditional  no-observed-effect 
(NOEL)  and  acceptable  daily  intake 
(ADI)  levels  cannot  be  established 
because  phosphine  cannot  be 
incorporated  into  foods  in  sufficient 
concentration  to  do  toxicological  testing. 
The  theoretical  maximum  residue 
contribution  (TMRC)  from  existing 
tolerances  for  a  1.5  kg  daily  diet  is 
calculated  to  be  0.0398  mg/day.  The 
current  action  will  increase  the  TMRC 
by  0.0014  mg/day  (3.53  percent). 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method,  colorimetric 
detection  of  phosphine,  is  available  for 
enforcement  purposes.  There  are 
presently  no  actions  pending  against  the 
continued  registration  of  this  chemical. 

Based  on  the  above  information 
considered  by  the  Agency,  the 
tolerances  established  by  amending  40 
CFR  180.375  would  protect  the  public 
health.  It  is  proposed,  therefore,  that  the 
tolerances  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
pubhcation  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  nototation  indicating  the 
document  control  number,  "[PP  2E2655/ 
P254]".  All  written  comments  filed  in 
response  to  this  petition  will  be 
available  in  the  Emergency  Response 
Section,  Registration  Division,  at  the 
address  given  above  from  8:00  a.m.  to 
4:00  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

The  Office  of  Mangement  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  9&- 
534,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 

FR  24950J. 

(Sflc.  408|e).  6fi  Stdt.  514  (21  US.C.  346a(e))] 
List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests. 

Drfted:  November  16,  1982. 

Douglas  D.  Campt, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

PART  180— (AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
180.375  be  amended  by  adding  and 
alphabetically  inserting  the  raw 
agricultural  commodities  proposed 
above  to  read  as  follows; 

§  180.375     Magnesium  phosphide; 
tolerances  for  residues. 


Conunodlties 


Parts  per 
million 


Avocados 0  01 

Bananas . 0.01 

•  •  •  •  • 

CabCage.  Chinese 001 

•  •  •  •  « 

Citrus  citron _ _ _ 0  01 

•  •  •  •  • 

Eggplants „__.......___... 0.01 

Endive  lascarole) „ , _  0  01 

•  ■  •  •  • 

GrapefTutt 0  01 

Kur-quatS. : 0  01 

L  ettuce  ...__.„.„„.„„.„._ .„„_„,__.„..__ 0  0 1 

Lmes   _..__..__......„_.________„..„ „._. 0  01 

Wan<5oes „ .„.„.„.„ .  0  01 


Mushrooms _.„...„........™.„ 

•  •  •  • 

Oranges „„_. „.._„„„.. , 

Papayas  ................. 

•  •  •  • 

PepCJrs „..„._._„__ ..__. 

Persimmon*. „.««™„. .„ 

Pimentos - _.„.....„..„ 

•  •  •  ■ 

Plantains. ._..,_„„_......„.„ „.,_.....„ _ 

•  •  •  • 

Saisify  tops    _.._ „._ ._ 


001 


0.01 

001 


001 
0  01 
001 


001 
001 


Tangeios _ „ 0  01 

Tirgefres         ,- „ 0  01 

■  •  ■  •  • 

Tomatoes „ 0  01 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  34  and  35 
[CC  Docket  No.  82-678] 

Annual  Financial  Report  Forms  0  and 
R;  Order  Extending  Time  for  Filing 
Comments  and  Reply  Comments 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule:  extension  of 

comment/reply  comment  period. 

summary:  Due  to  the  complexity  and 
the  possible  precedent  nature  of  the 
issues  involved,  the  Commission  has 
granted  an  extension  of  time  for  filing 
comments  and  reply  comments  to  CC 
Docket  No.  82-678  Notice  of  Proposed 
Rulemaking,  published  October  1, 
1982—47  FR  44781,  which  would  amend 
Parts  34  and  35  of  its  Rules  and 
Regulations  regarding  the  accounting  for 
customer-premises  equipment  (CPE) 
after  detariffing  and  corresponding 
revisions  to  Annual  Report  Forms  O  and 
R.  The  date  for  filing  comments  has 
been  extended  from  November  8, 1982  to 
November  22, 1982,  and  the  date  for 
filing  reply  comments  has  been 
extended  from  November  23, 1982,  to 
December  7, 1982. 

DATES:  Comments  are  due  on  or  before 
November  22, 1982.  Reply  comments  are 
due  on  or  before  December  7, 1982. 
ADDRESS:  Comments  in  response  to  this 
notice  should  be  submitted  to  the 
Secretary,  Federal  Communications 
Commission,  Washington,  D.C.,  20554. 

FOR  FURTHER  INFORMATION  CONTACr. 

Michael  E.  Wilson,  Accounting  and 
Audits  Division,  Common  Carrier 
Bureau,  Federal  Communications 
Commission,  Washington,  D.C.,  20554, 
Telephone  No.  (202)  634-1965. 
SUPPLEMENTARY  INFORMATION: 

Adopted:  November  5, 1982. 

Released;  November  10, 1982. 

In  the  matter  of  amendment  of  Part  34, 
Uniform  System  of  Accounts  for 
Radiotelegraph  Carriers,  and  Part  35, 
Uniform  System  and  Accounts  for  Wire- 
Telegraph  and  Ocean-Cable  Carriers  of 
the  Commission's  Rules  and  Regulations 
and  conforming  amendments  to  annual 
financial  reports  Form  O  for  Wire- 
Telegraph  and  Ocean-Cable  carriers  and 
Form  R  for  Radiotelegraph  Carriers  with 
respect  to  accounting  for  customer- 
premises  equipment  after  detariffing,  CC 
Docket  No.  82-678. 

1.  We  have  before  us  a  motion  filed  on 
November  1, 1982,  by  RCA  Global 
Communications,  Inc.  (RCA  Globcom) 
for  an  extension  of  time  to  file 
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comments  on  our  Notice  of  Proposed 
Rulemaking  in  Docket  82-678,  released 
October  1, 1982.  RCA  Globcom  requests 
that  the  time  for  filing  such  comments  be 
extended  from  November  8, 1982.  to 
November  22, 1982,  with  a 
corresponding  extension  of  the  present 
date  for  the  filing  of  reply  comments. 

2.  In  support  of  its  motion,  RCA 
Globcom  states  that  this  time  is  needed 
by  its  legal  and  financial  staffs  to  review 
all  the  ramifications  of  the  issues  raised 
by  the  NPRM.  The  carrier  states  diat 
these  issues  are  extremely  broad  and 
involve  complex  cost  allocation 
questions.  It  further  states  that  the 
changes  proposed  by  the  NPRM  may 
serve  as  a  precedent  in  other  areas;  that 
the  public  interest  is  best  sen'ed  by 
giving  the  fullest  consideration  to  all  the 
issues,  and  that  there  would  be  no 
adverse  affect  by  the  hmited  delay 
involved.  Finally,  RCA  Globcom  stated 
that  it  contacted  other  affected  carriers 
concerning  these  issues  and  those 
carriers  agree  such  a  request  for  an 
extension  of  time  is  appropriate. 

3.  We  hereby  grant  RCA  Globcom's 
request  to  extend  the  date  for  filing 
comments  from  November  8. 1982  to 
November  22, 1982,  and  also  extend  the 
date  for  filing  reply  comments  from 
November  23, 1982,  to  December  7, 1982. 
This  should  provide  all  parties  adequate 
time  to  analyze  and  address  the  issues 
raised  in  this  proceeding. 

4.  Accordingly,  it  is  ordered,  pursuant 
to  §  0.291  of  the  Commission's  Rules  and 
Regulations,  47  CFR  0.291,  that  the 
motion  of  the  RCA  Globcom  for 
extension  of  time  to  file  comments  and 
reply  comments  is  granted  to  the  extent 
set  forth  above. 

Gary  M.  Epstein, 

Chief.  Common  Carrier  Bureau. 

(VR  Doc,  82-32134  Filed  11-23-82,  8:45  .im] 
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47  CFR  Part  68 

[Docket  No.  CC  81-216;  RM-2B4S;  RM-2930; 
RM-3195;  RM-3206;  RM-3227;  RM-32B3; 
RM-3316;  RM-3329;  RM-3348;  RM-3S01; 
RM-3526;  RM-3530;  FCC  82-495] 

Proposed  Amendments  to 
Registration  Standards  To 
Accommodate  One-  and  Two-line 
Business  and  Residential  (Non- 
System)  Premises  Wiring  and  Decision 
Not  to  Include  Party  Line  Service 

AOENCY:  Federal  Communications 

Commission. 

ACTION:  Second  notice  of  proposed 

rulemaking  and  order. 

summary:  The  CommissioD  is  proposing 
changes  to  its  rules  in  Part  66  to  include 


one  and  two-line  (non-system)  business 
and  residential  premises  wiring  under 
those  rules.  Part  68  provides  technical 
and  procedural  standards  under  which 
direct  electrical  connection  of  customer- 
provided  telephone  equipment  systems 
and  protective  apparatus  may  be  made 
to  the  nationwide  network  without  harm 
and  without  a  requirement  for  the 
interposition  of  telephone  company- 
provided  protective  circuit 
arrangements.  These  proposals 
supplement  the  current  system  rules 
embodied  in  S  68.215  and  are  in 
response  to  comments  filed  in  a  Notice 
of  Proposed  Rulemaking  and  Notice  of 
Inquiry  previously  published.  The 
Commission  also  proposes  to  modify  the 
qualification  standards  of  §  68.215|c). 
DATES:  Comments  due  on  or  before 
January  17. 1983.  Reply  comments  due 
on  or  before  February  11.  1983. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Talens,  Chief,  Domestic 
Services  Branch,  Domestic  Facililirs 
Division,  Common  Carrier  Bureau. 
Federal  Communications  Comxnission, 
Washington,  D.C.  20554,  (202)  634-1816. 
SUPPLEMENTARY  INFORMATION:  For 
purposes  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  &  603,  the  FCC  certified 
that  the  proposed  rule  amendments  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  47  CFR  Part  68 

Communications  equipment  Party 
line  service.  Telephone.  Wiring. 

Second  Notice  of  Proposed  Rulemaking 
and  Order 

Adopted:  November  4.  1982. 
Released:  November  12,  1982. 

1.  By  a  Notice  of  Proposed 
Rulemaking  and  Notice  of  Inquiry  in 
Docket  No.  CC  81-216,  85  FCC  2d  868 
(1981),  the  Commission  sought  public 
comment  on  a  number  of  rulemaking 
petitions  and  on  its  inquiry  into  other 
issues  germane  to  Part  68  of  the 
Commission's  Rules.  Part  68  provides 
the  technical  and  procedural  standards 
under  which  direct  electrical  connection 
of  customer-provided  telephone 
equipment,  systems  and  protective 
apparatus  (in  the  aggregate  "premises 
equipment"  or  "CPE")  may  be  made  to 
the  nationwide  network  without  harm 
and  without  a  requirement  for  the 
interposition  of  telephone  company- 
provided  protective  circuit  arrangements 
(PCAs).' 


2.  In  the  .Notice  of  Inquiry  (NOI) 
portion,  the  Commission  sought  public 
comment  on  (1)  whether  it  should 
structure  its  Pari  68  rules  to 
accommodate  one-  and  two-line 
business  and  residential  premises  wiring 
and,  if  so,  what  kinds  of  institutional 
controls  should  be  utilized  to  reach  that 
end,  and  (2)  alternative  vehicles  for 
including  party  line  8er\'ice  under  Part 
68,  As  indicated  in  the  .NOI.'  these  two 
issues  are  linked  to  other  proceedings 
and  require  expeditious  resolution.* 
Therefore,  we  will  focus  our  attention 
here  on  the  NOI  and  consider  the  other 
matters  in  this  docket  *  in  a  forthcoming 
order.  We  now  propose,  for  final  public 
comment,  specific  rules  and  policies 
under  Part  68  with  regard  to  the  wiring 
issues,  but,  for  the  reasons  discussed  in 
Section  11.  ir/ra,  we  do  not  propose  to 
include  parly  line  service  under  Part  68. 

I.  One-  and  Two-Line  Business  and 
Residential  Wiring 

3  As  noted  in  the  NOL  under  current 
Part  68  rules  telephone  company 
customers  may  choose  to  remove  a 
carrier-provided  PCA  or  perform  multi- 
line winng  operations.'  In  short,  multi- 


'  A  PCA  ia  an  electronic  device  that  prevetitg 
harmful  voltages  or  sisals  emanating  (rom 
customer-provided  equipment  or  premises  wiring 
(rom  entering  the  telephone  network. 


•85  FCC  2d  at  897  and  900. 

'  See  First  Report  and  Order  in  Docket  No  CC  7&- 
105.  85  FCC  2d  818  (1981).  recon.  denied.  89  FCC  2d 
1094  (1982).  Further  Notice  of  Inquiry  in  Docket  No. 
CC  7»-105.  86  FCC  2d  885  (1981);  Second  Computer 
Inquiry  in  Docket  No.  20828.  77  FCC  2d  384  (1980). 
a^d  on  reconsideration.  84  FCC  2d  50  (1 980), 
further  reconBideraticn.  88  FCC  2d  512  11981). 
appeal  pending  sub  now  CCIA  v  FCC  No  80-1471 
(D.C.  Cir.  filed  May  5.  1980)  (hereinafter  ciieu  .  i 
Computer  If]:  and  Notice  of  Proposed  Rulemaking  in 
Docket  No  CC  82-661,  4"  iD  44  "'0  (October  12, 
1982). 

•The  rulema)..ms  petitions  that  iniliHted  the 
NPRM  proposf  d  anions  olher  matters  rediiLtion  in 
the  dc  on-hook  rps:stttnr.e  rt'q.i.f  men's  of 
I  68.312(8)  (R,M-2M5|  chflriRft  in  i  (*  304,  Ij-akage 
Curren'  Limitations   |  68.106  Har-ardouB  Vollagr 
I.  i-.ilH'ions,  and  i  66.306  Sijir.a.  Power  Umi!u!iuns 
(RM-29301.  adoption  of  new  rcsis'rhlnin 
det.;gnalioni  for  !u:\\  pmlpc  led  iicy  incphone 
sv stems  and  PBXi  tlla)  ut;h7:e  pxtcrnn:  crrss- 
connect  fields  (RM-322"!  rpquinns  countrv  of  oryjin 
labeling  on  all  equipment  registered  under  Pari  68 
|RM-3501t;  accommodation  of  iocal  art-it  aala 
channel  serv-ioe  under  the  registrstuui  progriim 
(RM-3526):  and  registration  ana  dirrcl  tunneclior.  of 
cuslomer-pronded  equipment  to  Amenun 
Telephone  and  Telegraph  Company  •  (.AT*T) 
Dalaphone  Digital  Service  ;RM-3530I  In  additur  to 
these  petitions,  the  CommiMion  eiic  spnnie. 
proposed  rule  amendments  on  retateC  issues  such 
as  registration  of  power  supplies,  elimuiation  uf  !he 
alilireviated  registration  requirements  for  extension 
cords,  electrically  transparent  adapters  and 
connectorized  panels,  and  specification  that  such 
passive  devices  are  oonnecbble  without  registration 
or  notice  to  telephone  companies;  registration  of 
test  equipment  consistency  with  Part  1&.  and 
hmitaQoos  on  automatic  dialers, 

'See  NOI  at  804-7  Mulb-line  wiring  refers  to 
telephone  wiring  aaaociated  with  pnval*  brandi 
eKchange  (PBXj  and  key  telephone  systems. 
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line  premises  wiring  may  be  performed 
under  the  supervision  of  either  a  person 
properly  authorized  by  the  equipment 
registrant,  typically  the  manufacturer,  or 
by  a  professional  engineer  licensed  in 
the  jurisdiction  in  which  the  installation 
is  performed.* By  these  institutional 
restrictions,  we  observed,  there  is 
reasonable  assurance  that  no  harm  to 
the  telephone  network  will  occur  as  a 
result  of  work  performed  on  premises 
wiring  associated  with  PBX  and  key 
telephone  systems,  i.e.,  multi-line 
systems  and  wiring,  by  non-telephone 
company  personnel.  We  then  instituted 
an  inquiry  to  investigate  expanding 
these  rules  to  permit  telephone 
customers  and  others  to  install  and 
maintain  customer-owned  premises 
wiring  (COPW).' We  stated  that  the 
policies  set  forth  in  Computer  II  to 
detariff  terminal  equipment,  as  well  as 
our  purpose  in  Part  68  to  provide  for 
uniform  standards  for  connection  of 
terminal  equipment  and  associated 
wiring,  warrant  inquiry  into  the  rules 
necessary  to  include  customer-provided 
one-  and  two-line  premises  wiring  under 
the  purview  of  the  registration  program. 
We  concluded  that  inclusion  of  COPW 
will  essentially  complete  the  scope  of 
Part  68  so  that  virtually  all  network- 
related  customer  premises  activities, 
both  equipment  and  wiring,  will  be 
available  to  telephone  customers  from 
entities  other  than  their  local  telephone 
company. 

4.  As  a  preliminary  matter,  we  invited 
interested  persona  to  offer  views  on  an 
appropriate  definition  of  the  exact  point 
that  defines  the  termination  of  telephone 
company  facilities  and  the 
commencement  of  COPW.  Following  the 
example  of  the  State  of  New  York 
Department  of  Public  Service,  we 
referred  to  this  point  as  the 
"demarcation  point."  Recognizing  that 
regional  practices  might  require  either  a 
more  universal  or  more  specific 
definition,  we  asked  interested  parties 
to  comment  on  the  following  questions: 


'See  \  68.215(c)  of  the  Commission'*  rules.  47 
CFR  86.215(0). 

'One  party  that  Tiled  comments  In  the  NOI 
suggested  that  "CIPW"  (customer  Installed  premises 
wiring)  IS  a  l)etter  term  than  "COPW"  tjecause 
CIPW"  property  limits  reference  to  the  wiring  that 
19  actually  installed  by  the  customer  (GTE 
r.'jmmenls  at  4).  We  do  not  believe  "COPW"  fails  to 
1  lentify  wiring  that  is  properly  the  subject  of  this 
proceeding,  viz..  wiring  owned  by  the  subscriber, 
even  if  installed  originally  by  the  carrier.  Such 
winng  could  be  modified  or  augmented  by  the 
customer  under  "COPW"  rule  provisions.  Moreover, 
while  we  are  employing  the  term  "COPW"  for 
purposes  of  discussion  in  this  NPRM.  any  rules 
which  may  be  adopted  will  apply  to  carriers'  (and 
others')  installations  of  wiring.  Since  the  rules  we 
are  proposing  in  tliis  NPRM  are  patterned  after  the 
earners'  existing  practices,  no  new  burdens  will  be 
created  thereby. 


1.  How  should  "demarcation  point"  be 
defined?  To  what  extent  and  how  must 
the  definition  take  into  accoimt  the 
variety  of  building  structures,  types  of 
customers  in  such  structures,  and 
telephone  company  services  rendered? 

2.  What  practical  difficulties  or 
situations  are  likely  to  cause  ambiguity 
or  confusion  in  application  of  the 
definition?  Where  possible,  provide 
statistics  on  the  rate  of  occurrence  of 
such  problems.  Address  how  the 
definition  proposed  in  response  to 
question  1  accommodates  these 
problems. 

3.  What  rules,  if  any,  are  necessary  to 
avoid  or  minimize  the  problems  of 
coordination  among  the  building 
owners,  lessees,  contractors,  installers, 
users  and  the  serving  telephone 
company  in  locating  the  demarcation 
point? 

4.  To  what  extent  should  the  customer 
or  telephone  company  be  permitted  to 
redefine  the  location  of  the  demarcation 
point  in  a  given  premises?  Should  local 
practices  determine  whether  the 
demarcation  point  may  be  located  at  a 
protector,  outside  in  a  weatherproof 
box,  or  at  a  terminal  block,  or  would  the 
location  be  negotiable?  What  provisions 
should  be  made  for  grounding? 

5.  To  what  extent  do  Commission  Part 
68  policies,  rules,  and  recent  decisions 
require  telephone  company  installation 
of  a  standard  jack  at  the  demarcation 
point  upon  customer  purchase  of  inplace 
wiring?  ' 

5.  In  order  to  better  assess  the 
potential  harm  to  telephone  company 
personnel  or  consumers,  we  also  asked 
that  interested  parties  comment  on  the 
following  issues; 

6.  The  extent  to  which  harm  (as 
defined  in  Part  68  of  the  Rules)  is  likely 
to  be  caused  by  customer  installation  or 
ownership  of  one  and  two-line  business 
and  residential  premises  wiring. 
(Provide  data  concerning  the  incidence 
of  such  harm  in  the  past.) 

7.  Whether  institutional  or  non- 
institutional  controls  or  safeguards 
should  be  established  to  prevent  the 
harms  indicated  in  issue  6.  Which 
mechanism  would  best  achieve  these 
safeguards:  telephone  company- 
provided  standards,  federal  rules,  or 
reliance  on  local  electrical  standards? 
(P'rovide  proposed  rules.)  ' 

We  noted  that  these  issues  are  not 
exclusive.  For  example,  inquiry  into 
possible  standards  for  COPW  might 
result  in  suggested  changes  in  §  68.215, 
the  multi-line  premises  wiring  rule,  or 
the  need  for  a  uniform  set  of  standards 
for  all  premises  wiring,  including  multi- 


line wiring.  Underlying  any  such  need 
would  be  the  technical  issue  involving 
the  nature  of  potential  harms  associated 
with  multi-line  wiring  and  COPW;  the 
technical-legal  issue  concerning  the 
requisite  level  of  competence  for 
assuring  that  no  significant  harm  is 
likely  to  occur  as  a  consequence;  and 
the  legal  issue  of  liability  for  damages 
that  occur  to  either  the  telephone 
network  or  customer-owned  equipment. 
We  specifically  excluded  comment  on 
economic  and  accounting  issues  under 
consideration  in  other  proceedings,  e.g.. 
Docket  No.  CC  79-105.  supra.  "> 

The  Comments 

6.  Sixteen  persons  filed  comments  in 
the  COPW  NOI."  representing 
telephone  carriers,  users  and 
manufacturers.  The  bulk  of  the 
comments  were  directed  toward  the 
development  of  a  workable  definition  of 
"demarcation  point,"  though  views  and 
suggestions  were  offered  on  all  aspects 
of  the  issues  presented.  TIU,  which 
represents  some  60,000  telephone 
company  workers,  suggests  that  the 
network  would  be  adversely  affected  by 
improper  wiring  techniques,  such  as  the 
use  of  thermostat  wires.  TIU  also  notes 
its  concern  for  the  impact  of  COPW  on 
the  versatility  of  the  work  force  that 
responds  to  disasters,  and  the  prospect 
of  "skimpy  maintenace  forces."  (TIU 
Comments  at  4)  CWA.  which  also 
represents  workers  in  the 
communicafions  industry,  generally 
apposes  COPW  because,  it  claims. 
COPW  will  cause  the  loss  of  jobs, 
increase  costs  to  consumers,  and  result 
in  loss  of  service.  (CWA  Comments  at 
Appendix  C)  In  the  following  sections 
we  first  review  the  comments  filed  with 
regard  to  COPW  generally,  and  then, 
seriatum,  we  consider  the  questions 
raised  in  the  NOI. 

7.  The  majority  of  parfies  favor 
locating  the  demarcation  point  at  or 
near  the  protector  (or  other  protective 
device)  or  terminal  block  provided  by 


'NO!  at  898-9. 
■id  at  899. 


">  Id.  at  900. 

"AT&T,  Association  of  American  Railroads 
(AAR),  the  People  of  the  State  of  California  and  the 
Public  Utilities  Commission  of  the  State  of 
California  (California).  Central  Telephone  &  Utilities 
Corporation  (Centel),  Communications  Workers  of 
America,  AFL-CIO  (CWA).  Continental  Telephone 
Corporation  (Continental],  GTE  Service  Corporation 
(CTE),  Independent  Data  Communications 
Manufacturers  Association.  Inc.  (IDCMA),  North 
American  Telephone  Association  (NATA), 
Department  of  Public  Service  of  the  State  of  New 
York  (New  York),  National  Telephone  Cooperative 
Association  (NTCA),  Rural  Electrification 
Administration  (REA),  Southern  Pacific 
Communications  Company  (SPCC), 
Telecomunications  International  Union  (TIU), 
United  States  Independent  Telephone  Association 
(USITA),  United  Telephone  System,  Inc.  (UTS),  and 
Utilities  Telecommunications  Council  [UTC], 
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the  wiring  telephone  company.  [See 
paras.  17-18,  below,  for  a  description  of 
the  protector.)  REA  suggests  that 
defining  the  demarcation  point  at  the 
protector  takes  into  account  a  variety  of 
building  structures,  types  of  customers 
and  services.  (REA  Comments  at  8J  GTE 
offers  the  following  defmition: 

The  physical  and  electrical  demarcation 
iiptween  customer  installed  premises  wiring 
and  the  telernmmunications  network  is  a 
telephone  company  provided  Standard 
Interface  or  a  telephone  company  provided 
registration  program  jack.  |G  IE  Comments  at 

This  df'fmition.  GTE  urges,  is 
independent  of  building  structures,  types 
of  customers  in  such  structures,  and 
telephone  company  service  rendered.  It 
also  provides  flexibility  for  those  areas 
v\here  a  protector  or  nearby  terminal 
strip  is  the  telephone  company  provided 
Standard  Network  Interface. 

8.  NTCA  favors  a  definition  that 
assures  ease  of  access.  For  residential 
buildings,  NTAC  proposes  the  following: 

The  demarcation  point  is  at  the  subscriber 
side  of  the  protector,  enabling  the  telephone 
company  to  assume  responsibility  for  the 
drop,  the  protector,  the  grounding  system 
(including  the  bonding  to  the  water  system). 
ar.d  the  electric  system  ground.  (NTCA 
Comments  at  3) 

For  rural  systems,  NTCA  recommends 
that  the  protector  be  installed  on  the 
outside  at  a  location  easily  reached  for 
grounding  and  access.  Similarly,  for 
commercial  buildings,  NTCA  urges  that 
the  demarcation  should  be  located  at  a 
point  where  access  is  readily  available 
tu  the  telephone  company.  NTCA  also 
favors  a  customer-owned,  inside 
disconnecting  device  for  new 
installations. 

9.  SPCC  suggests  that  the  demarcation 
point  be  the  protective  device  or 
equipment  that  the  local  opcaling 
telephone  company  would  normally 
install  at  "the  most  logical  entrance  tu 
the  building  from  the  street,"  subject  to 
negotiation  between  the  telephone 
company  and  the  building  owner, 
contractor  and/or  installer.  (SPCC 
Comments  at  6) 

10.  For  its  part,  NATA  suggests  that 
the  demarcation  point  for  existing 
wiring  be  located  at  the  terminal  block 
or  plug  location,  at  the  point  of  entry  or 
cross-connection,  and  at  the  telephone 
room  on  each  floor  in  high-rise 
buildings. 

11.  Continental  suggest  that  the 
demarcation  point  be  located  between 
the  customer's  wiring  and  the  network 
access  point,  on  the  service  side  of  the 
entrance  protector.  Continental's 
principal  concern,  which  is  shared  by 
several  other  parties,  is  that  the  COPW 


be  easily  disconnectible  for  trouble- 
shooting. It  therefore  recommends  the 
use  of  standard  modular  jacks  and  plugs 
and  locating  the  demarcation  point 
outside  if  sufficiently  durable  hardware 
is  available.  (Continental  Comments  at 
12-13)  Where  no  dedicated  equipment 
room  is  a\ailable  in  multi-occupancy 
buildings,  Continental  would  locate  the 
demarcation  point  at  the  actual 
occupancy  areas,  as  though  each  area 
were  a  single  occupancy  dwelling. 
Factors  such  as  dangerous  conditions, 
lack  of  space,  security  problems,  or 
building  management  preferences  would 
be  considered  in  this  decision,  which 
would  be  made  by  the  carrier  m 
conjunction  with  building  management. 
LTC,  with  similar  concerns  for  safety 
and  reliability,  merely  urges  that  the 
demaraction  point  not  be  located  in 
hazardous  locations,  environments 
customers  are  not  equipped  to  access. 
roadside  pedestals,  and  the  like.  (UTC 
Ciimmcnts  at  2) 

12.  Centel,  which  represents  some 
fifteen  telephone  companies,  believes 
that  a  number  of  locations  can  be 
identified  as  appropriate  demarcation 
points.  Centel  distinguishes  among:  (a) 
Single  or  multi-occupant  buildings  in 
which  individual  units  are  directly  wired 
from  the  outside;  (b)  multi-occupant 
buildings  having  an  outside  protector 
built  with  individual  units  wired  from  a 
common  terminal  ho\  or  panel  on  the 
indside:  and  (c)  multi-occupant  buildings 
in  which  individual  units  are  wired  from 
a  terminal  room  located  inside  the 
customer's  premises,  [Centel  Comments 
at  4)  Because  of  the  limits  of  present 
technology  and  the  various  situations       ' 
encountered  by  carriers,  a  flexible 
policy  regarding  the  demarcation  point 
should  be  adopted,  according  to  Centel. 
Such  a  policy,  Centel  suggests,  would 
permit  the  carrier  and  customer  "to 
negotiate  a  mutually  agreeable 
demarcation  point."  (Centel  Comments 
at  10) 

13.  California  recommends  that  the 
demarcation  point  in  a  single  residential 
house  should  be  at  the  protector 
because  it  "provides  a  clean  simple 
break  between  customer  and  telephone 
company  and  eliminates  the  need  for 
wiiting  rules  covering  the  possible 
varieties  of  building  structures." 
(California  Comments  a  \)  California 
also  recommends  installation  of  a 
disconnect  device  at  the  protector,  but 
only  where  there  is  "new  construction." 

14.  New  York,  for  its  part,  suggests 
that  the  most  practical  means  of 
resolving  the  demarcation  point  issue  is 
to  permit  state  public  utility 
commissions  and  telephone  companies 
to  jointly  decide  a  workable  solution. 
"This  will  enhance  technical  innovation 


to  the  demarcation  point  and  provide 
fiexibility  to  accommodate  local 
operating  conditions  and  peculiarities." 
(New  York  Comments  at  7-8) 
Nevertheless.  New  York  favors  location 
of  the  demarcation  point  on  the 
customer's  premises  at  the  interface, 
e.g..  the  protector  block,  distribution 
block,  standard  jack  or  connecting 
block.  (New  York  Comments  at  8) 

15.  AT&T  recommends  placement  of 
the  demarcation  point  inside  each 
subscriber's  premises,  near  the  service 
entry  point  or  protector  and  reasonably 
accessible  to  the  customer  and 
telephone  company.  If  also  recommends 
installation  of  a  jack  at  the  demarcation 
point,  but  only  when  there  has  been  a 
service  call.  For  single  family  structures. 
AT&T  suggests  the  demarcation  point  be 
in  the  basement  or  utility  entrance  point, 
near  the  protector.  In  multi-floor,  multi- 
tenant  buildings.  AT&T  would  define  the 
demarcation  point  as  within  each 
customer's  premises,  with  inaccessible 
or  hazardous  locations  subject  to  local 
tariff  alternatives.  (AT&T  Comments  at 
103-04)  AT&T  suggests  in  its  reply 
comments  that  a  "zone  of 
reasonableness"  around  the  protector  be 
established  so  that  the  demarcation 
point  may  be  defined  at  any  location  on 
the  customer's  side  of  \he  protector, 
including  any  standard  jack.  (AT&T 
Reply  Comments  at  83) 

16.  UTC,  in  its  reply,  opposes  NTCA's 
suggestion  regarding  an  outside 
demarcation  point.  It  favors  retention  of 
the  inside  demarcation  point,  but  would 
permit  additional  disconnect  points,  at 

►  outside  locations,  if  such  points  are 
provided  by  the  telephone  company. 
Continental  rejects  UTC's  position  in 
opposition  to  the  required  standard  jack. 
UTS  differs  with  AT&T  on  the  use  of 
minimodular  (standard)  outside  jacks, 
citing  ease  of  premises  access  and 
carrier  savings  in  customer  premises 
visits.  (UTS  apparently  uses  outside 
protectors.) 

Question  1:  The  Demarcation  Point 

17.  Discussion.  It  is  apparent  that 
there  is  no  single  definition  for 
demarcation  point  that  would 
encompass  the  current  practices  of  all 
telephone  companies  in  this  country. 
However,  some  definition  is  needed  that 
reflects  the  basic  features  of  the 
interface  between  CPE  and  network 
facilities  so  that  implementation  of 
Computer  II  and  Docket  No  CC  79-105 
may  proceed.  Such  definition  also 
serves  as  the  foundation  for  the 
application  of  all  other  COPW 
standards.  New  York's  position  favoring 
joint  telephone  company-local  public 
utility  commission  responsibilit\  for  the 
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development  of  the  definition  is  contrary 
to  these  purposes,  since  there  could  be 
no  assurance  of  uniformity  of  standards 
among  the  utility  commissions.  Its 
position  must  therefore  be  rejected  (We 
note,  however,  that  the  definition  we 
propose  at  para.  20,  below,  is  consistent 
with  the  essential  features  New  York 
favors.)  In  developing  a  basic  definition, 
we  note  that  ail  telephone  companies 
incorporate  some  means  to  safeguard 
customers'  premises  from  atmospheric 
or  other  electrical  discharges  that  may 
strike  or  may  be  induced  into  outside 
telephone  wires. '* The  usual  location  of 
the  apparatus  that  accomplishes  this 
protection  is  at  or  near  the  point  of  entry 
of  the  telephone  service  wiring  into  the 
customer's  premises.  Terminal  blocks 
with  carbon  strips  or  gas  discharge 
tubes  (in  the  aggregate,  protectors) 
provide  a  low  resistance  path  that  route 
potentially  hazardous  voltage  spikes  to 
ground.  Surges  that  would  otherwise 
enter  the  customer's  premises  are 
thereby  directed  harmlessly  to  the  earth. 
{No  other  terminating  equipment  is 
required.)  Essential  to  effectuating 
proper  operation  of  any  protector  is 
good  electrical  contact  with  the  earth. 
i.e..  good  grounding.  A  copper  rod  driven 
into  the  earth  or  connection  to  a  cold 
water  pipe  within  the  premises  usually 
serves  this  purpose  adequately. 

8.  Generally,  due  to  environmental 
factors,  the  protector  (or  its  equivlent, 
see  no.  12)  is  located  inside  the 
customer's  premises.  Several  parties 
submitting  comments  make  it  clear  that 
this  is  not  universally  true,  but  al! 
parties  would  appear  to  agree  that  the 
most  practical  and  acceptable 
demarcation  point  between  inside 
wiring  and  outside  wiring,  i.e.,  COPW 
and  carrier  service  facilities,  is  on  the 
customer's  side  of  the  protector  and  its 
attendant  grounding  means.  Most 
parties  seem  to  favor  a  definition  that  is 
flexible  enough  to  encompass  existing 
protector  location  practices,  whether 
outside  or  inside.  Disagreement  among 
the  parties  arose,  however,  over  the 
need  to  establish  a  means  to  rapidly  and 
easily  disconnent  COPW  from  the 
network.  We  will  discuss  that  matter  at 
paragraphs  37-44,  below. 


■■'See  Electricdi  Code  (NEC),  Chdpter  8,  .Article 
WM.  which  spenfies  Ihe  means  of  prolection 
required  for  such  commanicdtinns  cjrr.uj's.  The 
NEC.  which  is  sponsored  by  Ihe  Nationrfl  Fire 
Proterlion  Association  under  the  auspices  of  the 
American  National  Standards  Institute,  contains 
saff'y  standards  for  persons  arid  property  from 
hazards  ansing  from  the  use  of  elfrtricity  .\ 
protector  is  neither  required  nor  ordinaniy  used  if 
the  cable  is  underground.  For  this  reason,  parties 
have  argued  in  favor  of  a  'protector  or  equivalent. ' 
eg.,  terminal  block  or  jack,  definition  of  the 
demarcation  point. 


19.  We  believe  that  reliance  on 
existing  protector  location  practices 
offers  the  most  practical  and  flexible 
solution  to  the  problem  of  developing  a 
uniform  definition  of  the  demarcation 
p(5int  for  al!  building  types,  including 
multi-unit  buildings.  Multi-unit  buildings 
prpsent  peculiar  definitional 
difficulties. '^  As  noted  by  several 
parties,  the  protector  in  such  structures 
may  be  located  in  an  equipment  room, 
or  each  unit  may  be  separately  served. 
either  from  a  common  point  or 
independently,  depending  on  the 
characteristics  of  the  structure  itself, 
whether  the  occupants  are  residential, 
industrial,  and/or  commercial,  and  the 
nature  of  the  communications  services 
provided. 

20.  Each  telephone  company's 
practices  are  reflected  in  its  choice  of 
protector  design  and  placement.  For 
each  building  type,  a  protector  or 
protectors  are  in  place.  Existing  wiring, 
then,  inherently  incorporates  a 
demarcation  point  on  the  customer  side 
of  the  protector,  or  a  demarcation  point 
at  each  protector  where  there  are  two  or 
more  protectors  in  one  building.  Further, 
we  believe  that  the  proposed 
demarcation  point  definition  should 
encompass  all  wiring,  including  multi- 
line wiring  associated  with  PBX's  and 
key  systems.  We  therefore  propose  a 
defintion  that  will  apply  equally  to  new 
or  existing  premises.  Sections  201(a)  and 
202(a)  of  the  Communications  Act 
require  that  telephone  companies 
furnish  service  upon  reasonable  request 
and  avoid  unreasonable  discriminatory 
practices.  In  order  to  assure  that 
location  of  the  demarcation  point  by 
local  telephone  companies  is  achieved 
in  accordance  with  these  requirements, 
we  propose  to  add  an  additional 
sentence  to  the  defintion.  In  sum,  we 
propose  the  following: 

The  interface  or  demarcation  point 
shall  be  located  at  the  subscriber's 
side  of  the  telephone  company's 
protector,  or  the  equivalent  thereof 
where  a  protector  is  not  employed, 
as  provided  under  the  local 
telephone  company's  (reasonable 
and  nondiscriminatory)  standard 
operating  practices. 
Responsibility  for  proper  grounding  of 
the  demarcation  point  protector  would 
remain  with  the  telephone  company, 
unless  the  subscriber  rendered  such 
grounding  ineffective  by  erroneous 
wiring  procedures  conducted  under  his 
or  her  direction.  Responsibility  for 
COPW  (including  any  protector  that 
may  be  installed  as  part  of  the  premises 


wiring.  See  n.  15,  below),  purchased  in- 
place  or  wholly  or  partially  new,  would 
rest  with  the  customer  (or  subsequent 
owner  of  the  COPW).  Parties  are  invited 
to  comment  on  this  proposed  definition. 

Question  2:  Definitional  Problems 

21.  The  second  question  was  directed 
at  the  difficulties  attendant  upon 
implementation  of  proposed  definitions 
for  demarcation  point.  We  also  sought 
comment  from  public  utility  authorities 
and  telephone  companies  acting  under 
appropriate  local  tariff  authority  that 
already  have  initiated  COPW 
programs. ''• 

22.  NTCA  suggests  that  if  a  disconnect 
device  is  developed  and  installed  at  the 
demarcation  point  by  the  customer,  the 
short  section  of  wire  between  the 
protector  and  the  diaconnnect  device 
should  be  the  responsibility  of  the 
customer.  NYCA  stale*  that  because 

"this  section  (of  wire}  is  so  short  visual 
inspection  will  reveal  any  problems 
which  the  customer  must  remedy. " 
(NTCA  Comments  at  4) 

23.  Continental  notes  that  in  its 
experience  in  New  York,  where  69  of  its 
134,000  single  party  customers  had 
elected  (by  April  1982)  to  own  their  own 
inside  wiring,  a  mixed  ownership 
syndrome  is  developing.  Customers 
attach  new  COPW  to  existing  jacks, 
which  "creates  a  dangerous  condition  in 
that  the  customer  must  access  the 
protector  in  order  to  troubleshoot  this 
wiring."  (Continental  comments  at  19) 
Continental  urges  that  any  federal  rules 
should  minimize  the  possibility  of 
occurrence  of  such  problems. 

24.  California  recommends  that  the 
demarcation  point  be  accessible  to  both 
the  telephone  company  and  the 
customer.  It  would  leave  the  details 
regarding  achievement  of  its  goal  to 
local  authorities.  (California  Commnents 
at  1-2) 

25.  Discussion.  At  first  blush,  NTCA's 
suggestion  that  any  short  wiring  section 
between  the  protector  and  a  customer- 
installed  disconnect  device  be  the 
responsibility  of  the  customer  appears 
appropriate.  However,  as  we  discuss  in 
detail  at  paras.  40-42,  below,  any 
disconnect  device  that  constitutes  the 
demarcation  point  inherently  defines  al! 
wiring  on  the  telephone  company  side  of 
the  device  as  carrier  wiring,  and  all 


'^Multi-building  complexes  exacerbate  this 
problem,  but  our  proposal,  which  is  discussed  in 
detail  below,  applies  to  those  structures  as  well. 


"The  following  iurisdictions  currently  permit 
some  form  of  COPW:  New  Jersey.  New  York. 
Minnesota.  North  Dakota.  California.  Oregon. 
Connecticut,  Ohio  (Cincinnati  Bell  service  area 
only),  North  Carolina.  South  Carolina.  Florida, 
Georgia.  Kentucky.  Tennessee.  Texas  and 
Wisconsin.  It  is  our  understanding  that  the 
following  jurisdictions  are  planning  such  programs 
Washington.  DC  Maryland,  Illinois,  Michigan^ 
Arizona,  Colorado,  Idaho  and  Missouri. 
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wiring  on  the  customer  side  as  COPW. 
NTCA's  suggestion  would  be  contrary  to 
this  orderly  assignment  of  responsibility. 
It  must  therefore  be  rejected. 
Continental's  concern  about  confusion 
from  an  arry  of  "Mixed  COPW 
ownership"  is  largely  resolved  in  paras. 
40-44,  below,  where  we  discuss  the 
matter  of  jack  requirements  and 
additions  to  existing  wiring.  Finally,  we 
believe  that  California's 
recommendation  is  implicit  in  our 
proposed  definition  at  paragraph  20, 
above. 

Question  3:  Coordination  Problems 

26.  In  question  3,  we  asked  interested 
parties  to  propose  rules  that  would 
minimize  the  problems  of  coordmation 
among  the  building  owners,  lessees, 
contractors,  installers,  users  and  the 
serving  telephone  company  in  locating 
the  demarcation  point. 

27.  REA  recommends  that  all  parties 
having  an  interest  in  the  wiring  of  a 
given  premises  should  consult  with  the 
serving  telephone  company  prior  to  any 
installation,  and  accept  the  decision  oi 
the  telephone  company  as  to  the 
location  of  the  demarcation  point.  (REA 
Comments  at  9)  GTE  obser\es  that 
coordination  is  not  a  new  problem,  and 
that  only  prior  notice  to  the  telephone 
company  is  needed.  (GTE  Comments  at 
8)  For  its  part.  NTCA  urges  that  the 
Commission  adopt  rules  that  would;  (1) 
Define  the  demarcation  point  and  the 
responsibility  of  the  telephone  company; 
(2)  prohibit  the  customer  or  his  agent 
from  making  changes  in  or  to  the 
protector,  the  grounding  or  the 
grounding  connections;  and  (31  specify 
that  all  new  installations  include  a 
disconnecting  device  for  customer 
convenience.  (NTCA  Comments  at  4-5) 

28.  SPCC  wants  assurance  that  the 
telephone  company  will  proxide  the 
desired  connection  within  a  reasonable 
time  period.  (SPCC  Comments  at  7) 
CWA  suggests  marking  the  demarcation 
point  with  a  standardized  symbol, 
apparently  to  alert  persons  of  the 
purpose  of  the  wiring  underneath  or 
nearby  the  symbol.  (CWA  Comments  at 
5)  Finally,  AT&T  would  rely  on  the  self- 
interest  of  the  customer  to  avoid  the 
problems  of  coordination.  It  anticipates 
no  problems  as  long  as  COPW  rules  and 
standards  are  observed.  (AT&T 
Comments  at  105) 

29.  Discussion.  In  our  discussion  of 
the  definition  of  the  demarcation  point, 
above,  we  noted  that  a  protector  is 
generally  used  in  conjunction  with  a 
ground  connection  to  provide  protection 
to  the  customer  premises.  As  we 
propose  to  define  the  demarcation  point, 
both  the  protector  itself  and  the 
grounding  means  remain  the 


responsibility  of  the  serving  telephone 
company.  Accordingly,  neither  the 
telephone  company  customer  nor  his  or 
her  agent  may  change  or  alter  either  the 
grounding  means  or  the  protector,'^ 
NTCA's  first  two  suggestions  are 
therefore  already  contained  in  our 
proposals.  Its  third  suggestion  regarding 
a  means  of  disconnection  is  discussed  at 
paras.  37-44,  below. 

30.  The  other  parties  who  commentrd 
on  the  coordination  issue  appear  to 
agree  that  coordination  among 
installation  personnel  and  the  telephone 
company  does  not  portend  an  acute, 
unworkable  problem.  Absent  any 
substantive  comment  to  the  contrary,  we 
propose  to  rely  on  the  parties  engaged  m 
COPW  installation  to  coordinate 
demarcation  point  identification  with 
their  local  telephone  company,  subject 
only  to  all  applicable  safety 
requirements  under  local  tariffs  or 
building  codes.  There  has  been  no 
showing  that  requiring  the  labelling  of 
cables  with  symbols  or  requiring 
telephone  companies  to  provide 
connections  within  specified  time  limits 
is  warranted.  W'e  therefore  reject  these 
proposals,  but  will  revisit  the  matters 
upon  a  factual  demonstration  of  need. 

Question  4;  Demarcation  Point 
Redefinition 

31.  Question  4  sought  comment  on  the 
extent  to  which  and  under  what 
standards  the  demarcation  point, 
subsequent  to  initial  placement,  may  be 
relocated,  and  what  provisions  should 
be  made  for  grounding. 

32.  RE.'\  would  require  any 
subsequent  changes  in  the  demarcation 
location  to  be  entirely  the  responsibility 
of  the  party  seeking  the  change,  with 
grounding  and  protector  installation 
subject  to  NEC  800  2.  REA  also  urges 
banning  the  mounting  of  low  voltage 
"crowbar"  type  arresters  at  the  line 
terminals  within  customer-provided 
equipment  in  order  to  avoid  a  low 
resistance  short  that  would  negate  the 
usefulness  of  the  protector,  (REA 
Comments  at  10-11)  GTE  would  also 
assign  grounding  responsibility  to  the 
telephone  company  and  would  permit 
the  customer  to  relocate  the 
demarcation  point  on  a  negotiated  basis 
with  the  telephone  company.  (GTE 
Comments  at  9;  CWA  Comments  at  5) 
SPCC  would  not  permit  relocation  of  the 


'VVe  recognize  thdt  certam  aerial  wiring 
between  buildings  or  structures  on  a  single  trad  of 
property  not  separated  by  a  public  way  are 
frequently  treated  under  tariff  as  a  single    premises 
wiring  "  In  such  cases  it  would  appear  tliat  code- 
required  protectors  and  associated  grounding  ma> 
be  installed  by  other  than  the  local  telephone 
company.  However,  this  is  by  far  the  exception  to 
the  rule  and  NTCA  8  suggestions  are  not  directed  at 
such  cases. 


demarcation  point  in  existing  structures. 
(SPCC  Comments  at  7) 

33  Continental  would  provide  the 
telephone  company  with  veto  power 
over  customer  demarcation  point 
relocation  requests,  and  would  charge 
the  customer  for  all  costs  associated 
with  any  implemented  change.  As  to 
grounding.  Continental  recommends  that 
customers  not  be  permitted  to  tamper 
with  grounding  arrangements  or 
entrance  facility  hardware.  (Continental 
Comments  a!  20-21) 

34.  UTC  stales  that  if  the  demarcation 
point  location  is  negotiable  at  the  outset, 
its  relocation  should  be  no  less 
negotiable.  (UTC  Comments  at  3)  New 
York  adds  that  any  customer  need  for  a 
ground  connection  to  supress  transient 
noise  pulses  in  COPW  or  to  assure 
terminal  equipment  operation  would  be 
the  responsibility  of  the  customer.  (New 
York  Comments  at  10) 

35.  Discussion.  The  consensus  of  the 
parties  submitting  comments  to  question 
4  supports  telephone  company 
responsibility  for  grounding  at  the 
protector,  which  is  the  generally 
recognized  current  industry  practice. 
Compliance  with  local  safety  standards 
and  practices  would  be  ensured  by  the 
serving  telephone  company.  We  do  not 
view  placement  of  this  kind  of  discretion 
with  the  telephone  company  as 
inadvisable.  As  a  practical  matter,  the 
demarcation  point  probably  will  not  be 
relocated  on  a  regular  basis,  nor  is  there 
any  apparent  incentive  on  the  part  of  the 
telephone  company  unfairly  to  refuse 
relocation  requests.  These  parties  also 
agree  that  costs  associated  with 
customer-requested  changes  in  the 
demarcation  point  location  ought  to  be 
borne  by  the  customer.  However, 
whether  charges  should  or  could  be 
made  for  any  change  is  left  to  state 
regulatory  authorities  for  resolution, 

36.  REA's  concern  about  equipment- 
mounted  arresters  is  currently  the 
subject  of  informal  Part  68  industry 
meetings  and  will  likely  be  resolved  in 
that  context. ''SPCC's  position  with 
regard  to  a  restriction  against  relocating 
demarcation  points  in  existing  structures 
is  unwarranted  in  view  of  our  policy 
favoring  reliance  on  negotiation  without 
regulatory  intervention.  Accordingly,  we 
propose  to  add  the  following  to  our 
proposed  definition  of  demarcation 
point: 

Subsequent  relocation  of  a 
demarcation  point  may  be  arranged. 


"Si^e  FCC  Public  Notice  No  25923.  February  1. 
19fi0  and  pagp  22  of  Instrucliiins  For  Compteling 
FCC  Form  "30  re\ised  |anuary  1982  lliere  has  been 
no  showing  that  any  »afel\  hazard  exists  or  is  likely 
to  occur  as  a  consequence  of  ulilizatior,  of  arreslor* 
in  registered  lerminal  equipment 
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either  at  the  subscriber's  request  or 
on  the  serving  telephone  company's 
own  initiative,  but  the  telephone 
company  shall  not  unreasonably 
discriminate  in  its  treatment  of 
demarcation  point  location,  or 
relocation. 

Question  5:  The  Jack  Requirement 

37.  Our  last  "preliminary"  question 
concerns  a  matter  that  several  parties 
found  relevant  to  developing  their 
definitions  of  demarcation  point. 
Question  5  sought  comment  on  the 
extent  to  which  Part  68,  and 
Commission  policies  and  rules,  should 
require  telephone  company  installation 
of  a  standard  jack  at  the  demarcation 
point  of  COFVV. 

38.  Contmental  and  AT&T  favor  the 
mandatory  installation  of  a  standard 
jack  by  the  serving  telephone  company 
AT&T  would  require  such  installation 
where  there  is  existing  wiring  only  "at 
the  time  a  visit  to  the  customer's 
premises  was  needed  for  maintenance 
purposes."  and  wherever  there  is  new 
COPW.  (AT&T  Comments  at  102)" 
Centel  favors  using  any  existing  "first 
jack"  as  the  demarcation  point. 

39.  GTE  asserts  that  a  standard  jack  is 
not  required  at  the  demarcation  point. 
(GTE  Comments  at  10).  California, 
NTCA  nad  UTC  oppose  jack  installation 
where  there  is  existing  wiring. 
(California  Comments  at  1,  NTCA 
Comments  at  5,  UTC  Comments  at  4) 
They  suggest  that  the  expense  to  the 
customer  for  such  installation  would 
serve  as  a  deterrent  to  purchasing  in- 
place  wiring  and  would  generally  be 
counterproductive.  REA  argues  that 
installation  of  outside  jack/plug 
arrangements  would  be  impractical  and 
potentially  difficult  to  maintain  because 
of  security  problems,  hardware 
unavailabihty.  cost,  and  environmental 
factors.  (REA  Comments  at  12) 

40.  Discussion.  For  the  most  part,  the 
commenting  parties  agree  that  it  would 
be  inadvisable  to  require  installation  of 
a  standard  jack  when  a  customer 
purchases  existing  premises  wiring.  The 
rationale  offered  by  several  parties  for 
requiring  a  means  of  disconnection  at 
the  demarcation  point  is  to  permit  more 
efficient  troubleshooting  of  COPW  and 
registered  terminal  equipment 
connected  to  it.  Indeed,  it  is  apparent 
that  the  primary  beneficiary  of  such  a 
requirement  would  be  the  customer.  He 
or  she  could  instantly  remove  all  inside 
wiring  from  the  network  in  the  event  of 


■'The  incidpnce  of  5er\ice  calls  for  premises 
wiring  repair  appears  relatively  rare.  Moreover. 
once  a  customer  own  his  or  her  premises  wir.ns 
there  is  no  rtquiremeni  that  persons  who  provide 
repair  service  be  associated  with  the  telephone 
coinpany 


apparent  line  trouble  and  readily 
ascertain,  with  telephone  company 
coordination  (not  a  service  visit),  the 
likely  cause  of  the  problem. 

41.  It  does  not  appear,  however,  that 
the  economies  associated  with  the 
installation  of  a  plug  and  jack  at  the 
demarcation  point  of  existing  premises 
wiring  justify  a  rule  requiring  such 
installation.  Put  simply,  we  fail  to  be 
persuaded  that  there  should  be  a 
requirement  for  either  the  telephone 
company  or  the  customer  to  install  jacks 
and  plugs  at  the  demarcation  point  of  in- 
place  wiring.  By  the  same  token,  we 
would  not  forbid  a  telephone  company 
from  installing  such  means  of 
disconnection  should  the  telephone 
company  so  choose,  without  a  direct 
charge  to  the  customer,  either  upon  sale 
of  the  in-place  wiring  or  as  a  matter  of 
procedure  on  service  visits.  Nor  would 
we  oppose  a  local  practice  that  the 
demarcation  point  of  existing  wiring. 
I.e..  by  the  telephone  company  at  a 
charge.  Any  such  jack/plug  arrangement 
would  constitute  the  demarcation  point 
for  all  purposes,  both  Part  68  and  Docket 
No.  CC  79-105. 

42  New  COPW,  on  the  other  hand. 
would  benefit  at  minimal  marginal  cost 
from  the  installation  of  a  standard  jack 
and  plug  at  the  demarcation  point.  The 
new  COPW  could  be  easily 
disconnected  from  the  telephone 
network  in  the  event  of  circuit  problems, 
and  access  to  both  network  wiring  and 
the  COPW  would  be  facilitated  for 
troubleshooting  purposes.  The  telephone 
company,  as  part  of  bringing  telephone 
service  to  the  premises,  would  be 
required  to  install  a  standard  jack  which 
would  constitute  the  demarcation  point, 
as  above.  Any  such  jack  installed 
outside  should  be  waterproof  or  housed 
in  a  waterproof  enclosure. 

43.  One  aspect  of  COPW  that  has  not 
been  addressed  concerns  the  question  of 
whether  a  jack  must  be  installed  at  the 
demarcation  point  when  a  customer 
owns  existing  wiring  and  either 
hardwires  (in  compliance  with 
applicable  rules)  or  plugs  a 
"connectorized"  extension  cord  into  an 
existing  room  or  office  jack.  In  current 
§  68  3(t),  [Multi-line]  Premises  Wiring, 
we  consider  "connectorized,"  fail-safe 
wiring  of  up  to  25  feet  in  length  (and 
extended  once  again,  in  accordance 
with  §  68.3(ti(l)(ii),  to  50  feet)  to  he  fully 
protected  and  not  subject  to  the 
installation  standards  of  §  68.215 — 
Installation  of  other  than  "Fully- 
Protected"  Premises  Wiring.  We 
established  this  exemption  because  we 
felt  that  the  cords  themselves  are 
essentially  harmless  to  the  network  and 
those  who  install  them  in  the  multi-line 


environment  are  well  aware  of  the  likely 
dangers  associated  with  their 
installation.  See  Third  Report  and  Order 
in  Docket  No.  19528,  67  FCC  2d  1255, 
1276-77  (1978)  [Third Report),  and 
Memorandum  Opinion  and  Order  in 
Docket  Nos.  19528,  20774.  and  21181.  70 
FCC  2d  1800. 1811-12  (1979)  (Fourth 
Report).  We  continue  to  believe  that 
extension  cords  themselves  are 
harmless;  if  there  is  any  danger,  it  will 
be  from  faulty  installation  practices. 
These  practices  are  discussed  in  detail 
below. 

44.  A  customer  who  uses  extension 
cords  at  existing  jack  locations  is  not 
distinguishable,  for  purposes  of  Part  68 
and  potential  harm  to  the  network,  from 
one  who  merely  plugs  in  a  registered 
terminal  device.  We  believe  that  neither 
situation  warrants  regulatory  restriction. 
Thus,  a  customer  who  uses  these  cords 
in  conjunction  with  existing  wiring  will 
be  considered  to  have  existing  premises 
wiring  only.  However,  a  customer  who 
hardwires  new  wiring  onto  existing 
wiring  has  altered  the  assumed  harmless 
character  of  the  existing  premises  wiring 
and  would  be  treated  as  though  all  the 
wiring,  both  new  and  existing,  were 
new  COPW."  A  jack  at  the 
demarcation  point  would  be  mandatory 
As  new  types  of  wiring  are  introduced 
by  manufacturers,  such  as  "under  the 
carpet"  or  ribbon  wiring,  new  types  of 
connectors  may  be  necessary.  Our  rule 
proposals  here  are  not  intended  to 
approve  or  disapprove  any  new 
connector  or  adapter,  provided  the 
connection  at  the  demarcation  point 
uses  the  standard  Subpart  F  plug  and 
jack.  Consistent  with  the  foregoing,  we 
are  proposing  herein  simply  to  modify 
the  definition  of  "interface"  within  our 
rules.  This  would  have  the  effect  of 
making  §  6ai04  applicable  to  COPW  to 
the  same  extent  it  has  applied  in  the 
past  to  new  and  grandfathered 
equipment  installation.  See  Interstate  of 
Foreign  Message  Toll  Telephone 
Service.  59  FCC  2d  83,  87  (1976).  We 
invite  interested  parties  to  comment  on 
these  proposals." 


'"In  our  Further  Notice  of  Inquiry  in  Docket  .No. 
CC  79-105.  supra  at  n.  3,  the  Commission  sohcited 
comments  regarcfing  the  regulatory  status  of  inside 
writing.  In  our  final  order  in  Docket  No.  CC  81-218. 
we  intend  to  incorporate  the  comments  and  reply 
comments  filed  in  Docket  No.  CC  79-105  regarding 
simple"  inside  wiring.  (The  term  "inside  wiring' 
refers  to  the  portion  of  telephone  plant,  including 
both  labor  and  material,  accounted  for  in  account 
232.  "Sidlion  Connections,"  that  U  installed  on  the 
apparatus  side  of  the  protector  block;  'simple 
wiring "  is  wiring  that  is  connected  to  one  and  two 
tine  business  and  residential  telephone  service  jnd 
which  is  not  used  in  conjunction  with  common 
control  equipment.)  Our  proposed  definition  herein 
of  the  "demarcation  point"  should  resolve  the  issue 
of  the  proper  regulatory  treatment  for  new 


environmei 
focussed  as 
example,  e: 


\  i  M  I 
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Question  6:  Likelihood  of  Hann: 

45.  In  the  NOI,  we  asked  interested 
person  to  comment  on  the  nature  of 
harm  '•  to  either  the  telephone  company 
or  the  telephone  customer  that  are  likely 
to  be  caused  by  customer  ownership  of 
one  and  two-line  business  and 
residential  wiring.  We  also  asked  for 
data  is  support  of  any  such  harms  in  the 
past. 

46.  Discussion.  It  is  undisputed  that,  in 
theory  if  not  in  practice,  if  wiring  is 
improperly  selected  and  installed,  harm 
could  result,  as  improper  wiring  could 
negate  the  network  protection  otherwise 
accorded  through  equipment  registration 
under  our  equipment  registration 
procedures.  Although  convincing 
evidence  has  not  been  presented  in  this 
proceeding  or  previously  that  the 
potential  problems  which  could  occur  in 
fact  have  occurred  or  will  occur,  when 
we  considered  such  potential  harm 
issues  in  the  context  of  PBX  and  key 
telephone  intrasystem  and  extra-system 
wiring  in  the  Third  Report  and  Fourth 
Report,  Supra,  we  adopted  a  blend  of 
institutional,  regulatory  and 
enforcement  safeguards  which,  in  our 
view,  at  minimal  costs  to  all  would 
assure  that  the  theoretical  problems 
would  not  occur.  We  also  noted  that  in 
the  largely  business-related  environment 
of  PBX  and  key  telephone  system  (and 
other  system)  installations,  practical 
incentives  operate  so  as  to  provide 
additional  assurance  that  problems  will 
not  occur  i.e.,  that  the  complexity  of 
such  systems  assures  as  a  practical 
matter  that  incompetent  personnel  will 
not  be  performing  system  wiring,  and 
that  such  systems  of  necessity  in  the 
competitive  system  sales  environment 
are  held  to  high  standards  of  reliability 
and  quality.  The  blend  of  safeguards 
which  is  currently  effective  in  |  63.215  of 
our  rules  has  worked.  We  have  received 
neither  compliants  of  harm  nor 
complaints  that  the  extraordinary  rights 
granted  carriers  under  §  68.215  have 
been  abused.  Furthermore,  in  the  NOI 
we  specifically  requested  submission  of 
evidence  of  the  occurence  of  harm,  and 
no  such  evidence  has  been  forthcoming. 

47.  Most  parties  view  the  likelihood  of 
such  harm  in  the  nonsystem 
environment  on  which  this  proceeding  is 
focussed  as  quite  minimal.  SPCC,  for 
example,  expects  the  protectors  to  offer 


protection  to  the  network  (SPCC 
Comments  at  8)*",  and  Centel  would  rely 
on  customers  themselves  quickly  to 
respond  to  and  correct  any  wiring 
problems  which  might  arise,  Most 
parties  also  agree  that  technical 
standards  akin  to  those  in  §  63.215  for 
system  wiring  offer  a  significant  means 
of  preventing  the  occurence  of  potential 
harms  (AT&T  Comments  at  98;  New 
York  Comments  at  2-3;  Continental 
Comments  at  22). 

48.  Moreover,  we  must  consider  the 
results  under  various  state  programs 
authorizing  the  use  of  COPW.  New 
York,  for  example,  reports  that  its 
COPW  program,  which  has  been  in 
effect  for  over  two  years,  "has  created 
no  known  incidence  of  harm  to  the 
network."  (New  York  Comments  at  2- 
3)-'  States  other  than  .New  York  are 
similarly  permitting  the  use  of  COPW  (n. 
14,  supra]  and  we  have  received  no 
comments  or  information  which 
indicates  that  experience  in  such  states 
is  any  different  from  experience  in  New 
Yo."k.  In  response  to  our  request  in  the 
NOI  for  comments  concerning 
experienced  harm.  Continental  has 
claimed  that  it  has  experienced  one 
incident  of  what  it  would  characterize 
as  harm,  in  the  form  of  noise  from 
unauthorized  COPW  (that  is,  COPW 
installed  without  the  authority  of  any 
state  or  federally-authorized  program), 
but  it  also  states  that  it  has  experienced 
no  "network  harms  '  from  COPW. 
(Continental  Comments  at  21-22) -^ 

49  We  conclude  from  these  and  the 
remainder  of  the  comments  m  response 
to  question  6  that  there  is  no  compeUing 
reason  to  abandon  our  intention  to 
proceed  with  the  development  of  rules 
under  Part  68  to  authorize  additional 
options  for  customer  ownership  and/or 


inslnllations  of  such  wiring.  See  also  Notice  of 
Proposed  Rulemaking  in  Docket  No.  CC  82-681, 
supra  al  n.  3, 

"  HHrm.  as  deHned  in  J  68.3(g|  of  the  rules. 
Includes  electrical  hazards  to  telephone  company 
personnel,  damage  to  telephone  company 
equipment,  malfunction  of  telephone  company 
billing  equipment,  and  degradation  of  service  to 
persons  other  than  the  user  of  the  subject  terminal 
equipment,  his  calling  or  called  party. 


"We  rons;Jerpd  snd  dism.sspd  Ihis  claim  as 
midrrerl  m  the  ThirJ  Report  Normal  "protectors" 
do  not  offer  protection  against  irr,balance,  nor 
a>!Hinst  contact  wi;h  the  power  line  voltage  levels 
which  in  part  or  ir  whole  are  associated  with 
premises  in  which  telephone  winnj!  is  installed  (e.g.. 
120,  203  and  230  volts  Cdmmer.-ial  power!  Our  rules 
conceptually  define  a  different  type  of  protection 
apparatus  than  a  normal    protector  '  which  in  fact 
would  offer  protection  agaiiLst  power  line  contact. 
Section  68  3(t)(l)(iv)  and  |2),  but  this  is  not  the 
"prntpctor"  to  which  SPCC  refers. 

"  .Sep  New  York  PSC  Opinion  \o  BO-l   Case 
26894 — Interconnection  of  Customer-Owned 
Eijuipment  to  the  Slatewidt  TeU'communic-dtiuns 
Network.  Opinion  and  Order  Acthorizinfe  Customer- 
Ctwned  Premises  Wiring  issued  |anuar\  10.  tgso.  at 
8-9 

"As  noted,  this  incident  occurred  in  the  context 
of  unauthoized  COPW,  and  c.-eates  no  inference  as 
to  what  might  occur  in  the  context  of  a  stale  ur 
federal  program.  Furthermore,  it  is  unclear  whether 
the  noise  occurred  on  the  user's  facilities  (which  is 
not  'harm"  under  Section  3|g)  of  our  rules  1  or  was 
induced  in  other  subscribers  facilities  (which  would 
be  "harm")  Continental's  differentiation  of 
"network  harm  "  from  the  harm  claimed  in  this 
incident  suggests  the  former. 


installation  of  wiring.  Our  own 
experience  under  analogous  system 
wiring  rules  during  the  past  four  years, 
and  the  experience  of  the  various  states 
which  are  now  permitting  customer 
ownership  and  installation  of  COPW, 
supports  a  strong  inference  that  the 
telephone  wiring  in  fact  will  be 
performed  properly,  under  suitable 
guidelines  and  constramts.  In  response 
to  CWA's  additional  concerns  (at  para. 
6,  above)  that  COPW  may  cause  the  loss 
of  jobs  increase  costs  to  consiimprs,  and 
degrade  service,  we  note  that  these 
consequences  have  not  occurred  as  a 
result  of  the  federal  rules  which 
authorize  the  use  of  customer-provided 
equipment  and  non-earner  installed 
premises  winng  associated  with 
systems,  or  as  a  result  of  the  various 
state  programs  which  are  now  in  effect. 
There  is  no  reason  to  expect  that  such 
consequences  are  any  more  likely  to 
occur  as  a  result  of  the  further 
expansion  of  consumer  options  which  is 
inherent  in  the  proposals  made  herein. 
Indeed,  new  industries  spawned  as  a 
result  of  the  registration  program  may 
be  increasing  the  opportunities  for 
persons  skilled  in  telephone  technology 
and  craft  skills.  In  sum.  our  conclusion 
in  the  Third  Report  that  there  is  a 
theoretical  possibility  of  harm  from 
improperly  installed  wiring  remains 
unchanged,  but  the  assumption  that  this 
theoretical  possibility  in  fact  will  occur 
is,  on  the  basis  of  experience  gained 
under  our  system  wiring  rules  and  the 
states'  broader  COPW  procediues.  ripe 
for  reexamination.  The  particular 
blending  of  institutional  safeguards, 
technical  requirements,  acceptance 
testing  procedures  and  enforcement 
which  was  adopted  in  the  Third  Report 
need  not  necessarily  be  applied  today  in 
the  system  wiring  environment  to  which 
the  current  provisions  of  {  68.215  were 
generally  addressed,  nor  in  the  non- 
system  wiring  environment  on  which 
this  proceeding  is  focused  On  the  other 
hand,  where  substantial  incentives 
towards  the  performance  of  proper 
wiring  may  be  created  at  minimal  cost, 
and  with  minimal  disruption  of 
consumers'  flexibiiity  (and  carriers' 
operations),  we  are  not  necessarily 
adverse  to  the  adoption  of  regulatory 
requirements  which  create  such 
incentives,  notwithstanding  the  largely 
speculative  nature  of  the  occurrence  of 
harm  itself.  In  essence,  even  if  the 
probability  of  the  harm  is  minimal,  if  the 
consequences  of  such  harm  are  great 
(though  improbable),  and  if  they  can  be 
prevented  or  frustrated  at  their  source  at 
little  cost,  regulatory  procedures  which 
in  the  final  analysis  are  in  the  nature  of 
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an  "insurance  policy"  may  be 
justifiable.  " 

Question  7:  Standards  for  COPW 

50.  This  final  question  sought 
comment  on  the  nature  of  controls. 
safeguards  and  standards  that  will  best 
avoid  the  potential  harm  noted  at  note 
19.  above.  We  also  asked  that  interested 
parties  provide  prqposed  rules. 

51.  Continental  recommends  a  federal 
institutional  program  that  follows  the 
Commission's  multi-line  rules,  but  which 
recognizes  the  different  conditions  that 
characterize  one  and  two-line  COPW.  It 
urges  the  Commission  to  adopt  simple 
and  clearly  stated  separate  rules  for 
such  wiring  that  could  be  supplied  to 
telephone  subscribers  nationwide. 
While  Continental  recommends 
reference  in  such  rules  to  NEC  and  local 
electrical  standards  (as  does  CWA),  it 
views  direct  incorporation  of  highly 
technical  detail  into  publicly 
disseminated  materials  to  be 
inadvisable.  (Continental  Comments  at 
22-23]  Continental's  detailed  proposals 
include,  among  other  things,  specific 
provisions  for  attachment  of  wiring  with 
adhesive  clips,  offset  changes,  bridle 
rings,  and  station  wire  nails;  spacing 
and  location  of  terminal  blocks;  wire 
and  cable  specifications;  and 
assignment  of  responsibility  for  wiring. 
(Continental  Comments  at  Appendix  A) 

52.  GTE  suggests  that  a  combination 
of  regulatory  techniques  similar  to  those 
currently  embodied  in  Part  88  would 
work  best  for  one  and  two-line  COPW. 
According  to  GTE.  a  customer  could 
choose  to  use  hardware  protection  (a 
registered  protective  circuit)  or  rely  on 
new  institutional  controls  structured  like 
current  S  68.215  of  the  rules,  though 
adjusted  for  the  less  complex  one  and 
two  line  wiring  characteristics.  GTE 
states  that  Part  68  is  a  preferable 
mechanism  to  local  telephone  company 
standards  to  implement  COPW. 
Nevertheless,  it  favors  inclusion  of  a 
section  patterned  after  §  68.215(d)(4), 
Building  and  Electrical  Codes,  which 
requires  compliance  with  all  local  codes, 
or  Article  800  of  the  NEC,  in  which  no 
such  codes  are  applicable.  GTE  also 
recommends  that  specific  uniform 
standards  be  developed  through  joint 
industry/consumer  meetings  conducted 
under  Commission  auspices.  (GTE 
Comments  at  11-13)  AT&T,  in  its  reply, 
considers  such  meetings  unnecessary. 
(AT&T  Reply  at  84) 


"This  type  of  balancing  of  such  factors  is.  in 
piinciple.  no  different  than  the  balancing  which 
nonnally  is  perfonned  in  the  legislative  and  judicial 
processes  which  determine  apportionement  of  nslc 
and  liability  in  the  tort  field,  and  in  formulating  final 
rules  herein  we  shall  be  guided  in  part  by  such 
principles. 


53.  For  its  part,  REA  states  that  small 
telephone  companies  and  cooperatives 
are  not  in  a  position  to  issue  COPW 
standards  because  they  would  reflect  a 
variety  of  standards  that  would  lead  to 
confusion  among  customers.  REA  urges 
reference  to  NEC  standards  in  any 
COPW  program  to  assure  safety.  (REA 
Comments  at  15) 

54.  NTCA  recommends  that  "federal 
controls"  be  established,  whereas  UTC 
views  federal  standards  as  redundant 
"since  the  Bell  system  has  set  standards 
and  acceptable  installation  practices 

*  *  '"  and  because  local  standards  are 
available.  (NTCA  Comments  at  7;  UTC 
Comments  at  4) 

55.  In  its  comments.  AT&T  notes  that 
the  Commission's  multi-line  wiring 
program  is  based  on  the  concept  that  the 
Commission,  registrants  and  installation 
personnel  each  has  an  interest  in  the 
viability  of  the  program.  AT&T  states 
that  its  proposals,  which  are  discussed 
in  greater  detail  below,  do  not  set  forth 
personnel  qualifications  such  as 
training,  experience,  and  familiarity 
with  applicable  local  ordinances,  tools 
and  test  equipment,  because  the 
administrative  procedures  to  enforce 
such  institutional  requirements,  given 
the  potentially  large  number  of 
installations,  would  be  unmanageable. 
AT&T  considers  a  less  rigorous  program 
that  establishes  standards  for  materials 
and  workmanship  and  enforcement 
procedures  to  assure  compliance  with 
the  proposed  standards  as  an  adequate 
balance  against  the  potential  of  harm  to 
the  network.'*  Among  its  other 
proposals,  AT&T  recommends  a  rule  to 
assign  direct  responsibility  for  COPW 
installation  on  the  customer,  or  his  or 
her  agent,  and  a  provision  to  grant 
telephone  companies  certain  broad 
enforcement  procedures  similar  to  those 
currently  contained  in  §  68.215(g)  of  the 
rules.  This  latter  proposal,  §  68.213(h), 
would  allow  telephone  companies  to 
deny  connection,  discontinue  service,  or 
require  protective  circuitry  in  any 
instance  where  a  COPW  installation 
was  substandard  due  to  non-compliance 
with  the  material  workmanship 
standards  of  proposed  Section 
68.213(6)." 

56.  SPCC  opposes  AT&T's  proposal 
that  would  grant  telephone  companies 
"extraordinary  powers"  to  enforce  the 
materials  and  workmanship  standards 


"  We  note  that  the  focus  of  concern  with  regard 
to  single  and  two-line  wiring  is  on  the  kinds  of 
potential  harms  discussed  at  paragraphs  45-^8. 
above.  Multi-line  wiring  is  considerably  more 
complex  and  involves  greater  nsks  of  harmful  error 
associated  with  billing  and  interconnection 
coordination. 

"See  Appendix  A  for  the  specific  rules  proposed 
bv  this  notice. 


IJMI 


because  "the  telephone  companies  may 
not  necessarily  be  impartial  in  their 
assessment*  *  *."  (SPCC  Reply  at  9) 
SPCC  would  rely  on  inspection  of  all 
COPW  by  a  building  inspector,  or  local 
telephone  company,  both  of  whom 
would  use  the  NEC  standards  for  safety. 

57.  AT&T  also  proposes  to  ensure  that 
customers  have  actual  notice  of  all 
COPW  requirements  and  conditions  by 
requiring  manufacturers  of  wiring 
materials,  or  their  agents,  to  provide 
their  purchasers  with  copies  of  the  Part 
68  rules  governing  materials  and 
workmanship  standards  and  purchasers' 
legal  responsibilities.  [See  proposed 

§  68.213(e)  in  attached  Appendix  A.) 
AT&T  states  that  its  rule  proposals  are 
derived  from  existing  telephone 
company  practices  for  installing  one  and 
two-line  premises  wiring.  (AT&T 
Comments  at  100)  AT&T  also  proposes 
that  once  a  COPW  installation  is 
completed — in  compliance  with  Part  68 
standards — the  customer  would  be 
required  to  provide  written  notification 
to  the  telephone  company  attesting  to 
compliance  with  Part  68.  AT&T  also 
would  require  indemnification  of  the 
telephone  company  for  any  harm  to  the 
network  caused  by  a  customer's  failure 
to  comply  with  the  requirements  of  Part 
^68.  [See  proposed  §  68.213  in  attached 
Appendix  A.)  In  its  reply  comments. 
Continental  supports  AT&T's  written 
notification  proposal.  IDCMA  opposes 
the  indemnification  provision  in  AT&T's 
proposal  because  it  would  "protect  the 
telephone  company  against  any  claims 
where  the  injury  resulted  in  whole  or  in 
part  by  the  customer's  negligence  or  that 
of  his  agent."  IDCMA  would  not 
completely  immunize  the  telephone 
company  from  liability  merely  because  a 
customer's  negligence  contributed 
partially  to  an  injury. 

58.  Discussion.  Nearly  all  the  parties 
commenting  on  question  7  favor  uniform 
national  rules  for  non-system  COPW 
that  are  generally  patterned  after  our 
existing  §  68.215  rules,  with  appropriate 
changes  recognizing  that  the  bulk  of 
such  wiring  is  not  as  complex  as  system 
wiring  (and  therefore  might  be 
performed  by  consumers).  AT&T  and 
Continental  offer  preliminary  rule 
proposals.  There  is  a  clear  consensus 
that  federal  rules  should  govern  material 
and  workmanship  standards,  and  that 
local  codes  including  Article  800  of  the 
NEC  should  apply  to  wiring 
installations.  We  agree  with  the  parties' 
consensus  that  responsibility  for 
instalhng,  maintaining  and  grounding 
station  protectors  at  the  demarcation 
point  should  remain  with  the  serving 
telephone  company,  and  that 
responsibility  for  harm  caused  by 
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customer  installed  wiring  should  rest 
with  the  subscriber  (subject,  of  course, 
to  any  indemnification  or  warrantees, 
which  might  flow  from  a  previous  or 
current  owner  or  installer  of  the 
subscriber's  COPW).  An  additional 
consensus  view  of  the  parties  that  the 
existing  rules  in  §  68.215  should  not  be 
altered  to  encompass  non-system  (i.e., 
one  and  two  line)  wiring,  primarily  to 
minimize  potential  confusion  to 
residential  consumers  if  such  rules  are 
widely  disseminated,  creates  problems 
which  we  address  below.  It  appears  that 
the  thrust  of  parties'  contentions  on  this 
point  is  not  that  the  legal  framework 
established  for  system  and  non-system 
wiring  need  not  be  consistent,  a  result 
which  would  be  assured  through 
adoption  of  a  unified  wiring  rule,  but 
rather  that  consumers  not  specifically 
trained  in  wiring  techniques  might  be 
confused  if  a  more  comprehensive  rule 
were  disseminated  to  them  than  might 
be  required  for  their  relatively  simple 
one  and  two-line  (non-system) 
installations. 

59.  As  noted,  AT&T  and  Continental 
submitted  specific  rule  proposals  which, 
in  terms  of  wiring  and  materials 
technical  standards,  are  patterned  after 
the  existing  provisions  of  §  68.215.  A 
minor  change  that  is  proposed  is  that 
requirements  governing  the  separation 
of  telephone  wiring  from  other  forms  of 
wiring  (which  is  already  specified  in  the 
electrical  codes  incorporated  by 
reference  in  §  68.215)  be  published 
specifically  in  our  rules.  While  such 
information  is  legally  superfluous  (since 
the  requirement  is  already  inc  'rporated 
by  reference),  it  is  basic  to  the  proper 
performance  of  telephone  wiring,  and 
we  propose  to  incorporate  a  conductor 
separation  table  in  our  wiring  rules. 
With  this  change,  we  are  proposing  to 
apply  the  existing  wiring  and  materials 
standards  of  §  68.215  to  the  non-system 
wiring  environment.  Odier  elements  of 
the  existing  §  68.215  structure  which  are 
generally  proposed  to  be  applied  in  the 
non-system  wiring  envirorunent  include 
use  of  the  existing  procedures  for 
acceptance  testing  for  imbalance 
§  68.215(f)),  notice  to  die  local  telephone 
company  (as  a  variant  on  the 
documentation  procedures  of 
S  68.215(e)),  and  extraoridnary  local 
telephone  company  rights  (with  some 
controversy,  as  addressed  below).  The 
major  difference  in  approach  between 
the  existing  system-directed  procedures 
of  §  68.215  and  the  non-system  focus  of 
this  proceeding  relates  to  qualifications 
of  the  personnel  who  actually  will 
perform  wiring  (or  to  their  supervisors). 
Section  68.215(c)  currently  requires 
some  demonstration  of  skill  [i.e.,  either 


through  authority  from  our  registrants  or 
supervision  by  a  Hcensed  professional 
engineer):  the  parties  generally  argue  in 
favor  of  dispensing  with  such 
demonstration,  and  instead  seek  to 
utilize  potential  liabihty  for  any  mishaps 
which  might  occur  as  a  means  of 
creating  incentives  towards  proper 
wiring,  without  using  an  explicit 
mechanism  to  determine  the 
qualifications  of  those  who  perform  such 
wiring. 

60.  Thus,  AT&T  proposes  assignment 
in  our  rules  of  subscriber  responsibility 
for  any  network  harm  which  might 
result  from  a  failure  to  comply  with  any 
workmanship/materials  requirements 
for  wiring  which  we  might  adopt,  it 
proposes  further  than  there  be 
indemnification  and  exculpation  in 
favor  of  the  local  telephone  company.'*' 
Our  tentative  view  is  that  an  expression 
of  subscriber  responsibility  for  this 
purpose  is  adquate,  and  that  remedial 
resolution  of  potential  liability  should  be 
controlled  by  normal  tort  and 
contractual  law  principles.^' 

61.  Our  existing  notice/documentation 
requirements  in  §  68.215(e)  require  that 
certain  information  be  furnished  the 
local  lelephone  company  in  written 
affidavit  form,  to  give  the  carrier  a  fair 
opportunity  to  determine  whether  it 
might  wish  to  invoke  the  extraordinary 
procedures  of  §  68.21 5(p],  including 
monitoring  or  participation  in 
acceptance  testing  for  any  reason  at  the 
time  of  initial  installation  or  wiring.  To 
minimize  paperwork  burdens  on 
carriers,  they  are  not  required  to 
maintain  the  information  which  is 
provided  under  §  68.215(e).  Rather,  the 
subscriber  is  required  to  maintain  a 
copy  of  this  documentation  at  the 
involved  premises,  where  it  wil!  be 
available  for  reference  in  the  event  of 
problems  or  disputes.  In  this  proceeding, 
where  we  are  considering  less  complex 
non-system  wiring  than  the  system 
wiring  to  which  existing  §  68.215  is 
primarily  directed,  AT&T  has  proposed 
that  information  similar  to  that  required 
in  §  68.215(e)  be  provided  the  local 
telephone  company  in  written  form,  but 
not  as  an  affidavit.  While  we  have 


"ATSiTb  tanfTs  already  seek  this  resiill,  and  it 
apparently  is  seeking  explicit  Commission  sanction 
through  its  rules  for  this  position.  See.  e.g..  Tanft 
F.C.C.  No.  263.  Message  Telecommunicaiiuns 
Service,  Section  2.6. l.A.  24th  Revised  Page  16. 
effective  May  19. 1980.  and  similar  provisions  in 
other  interstate  tariffs. 

'''It  would  appear  that  in  the  common 
circumstance  where  installers  will  t>e  installing 
wiring  for  the  subscriber,  rather  than  the  subscriber 
personally  performing  such  init&llatioa  a  more 
important  indemnification  issue  from  the 
subscriber's  perspective  might  t>e  indemnification  of 
the  subscriber,  rather  than  of  the  telephone 
company  as  is  proposed  by  AT&T. 


received  no  complaints  about  our 
existing  procedures."  we  believe  that  a 
written  notice  requirement  for  wiring  by 
a  consumer,  particularly  in  the 
consumer's  home  or  small  busmebs 
(which  probably  would  comprise  the 
bulk  of  non-s\stem  COPW).  would  be 
unnecessarily  burdensome.  The  oral 
notice  requirement  of  §  68.106.  whidi 
go\erns  the  equipment  (but  not  the 
wiring)  under  our  existing  rules,  has 
proven  adequate  inasmuch  as  the 
ca.'-riers  have  adopted  procedures  for 
recording  such  information  when 
received  oraliy.  Our  lentatne  view  is 
that  oral  notice  similarly  should  be 
sufficient  for  non-system  winng.  and  we 
propose  to  require  that  the  information 
similar  to  that  which  is  required  to  be 
given  the  telephone  company  in  writing 
for  system  wiring  in  §  68.215tej  be 
provided  orally  for  non-system  COPW. 

62.  Aplication  of  the  existing 
extraordinary  telephone  company 
procedures  of  §  68.21 5lgJ  to  non-system 
COPW  has  been  proposed  by  AT&T  and 
Continental,  and  opposed  by  SPCC  on 
the  theory  that  "telephone  companies 
may  not  necessarily  be  impartial  in  their 
assessment"  of  winng  adequacy.  We 
must  point  out  that  we  are  as  aware  of 
this  possibility  today  as  we  were  when 
we  adopted  such  procedures  in  the 
TI: J rd  Report,  supra  at  1280-82.  1285-7, 
and  we  believe  that  we  have  adequately 
provided  disincentives  for  abuse  of 
authority.  For  example,  when  the 
extraordinary  procedures  are  invoked, 
the  carrier  is  required  to  "inform  the 
customer  of  the  right  to  bring  a 
complaint  to  the  Commission"  to  ensure 
that  we  have  an  opportunity  to  assess 
whether  the  procedures  are  being 
abused.  Although  §  fSH.2l5ig)  has  been 
effective  for  almost  4'';  years,  we  have 
not  received  a  single  such  complaint, 
and  it  is  fair  to  infer  from  this  tiiat  there 
has  been  no  abuse  Particularly  in  the 
circumstances  we  are  considering, 
where  our  institutional  procedures  for 
assessing  the  qualifications  of  the 
installers,  i.e..  §  68  215(c),  might  be 
weakened  as  a  resuilt  of  this  proceeding 
Idi.scussed  below),  we  believe  it 
inappropriate  to  similarly  weaken  the 
extraordinary  remedies  of  telephone 
companies  now  in  §  68.215(g).  SPCC's 
proposed  alternative,  that  there  be  a 
requirement  for  mandatory  inspection  of 
telephone  wiring  by  local  electrical/ 
budding  code  enforcement  authorities, 
while  perhaps  workable  in  some 


••  We  have  encouraged  the  industry  to  adopt 
procedures  cooperatively  to  muumize  the  flow  of 
unnecessary  paperwork  Such  procedures  are 
employed  generally  so  that  the  burdens  associBled 
with  our  documenlatioo  requirements  appear 
minimal 
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circumstances,  would  appear  to  create 
more  problems  than  it  solves.  First,  it  is 
unclear  that  local  authorities  necessarily 
would  have  the  resources  (or  the  desire) 
to  inspect  COPW,  nor  would  they 
necessarily  have  the  expertise  to  do  so; 
while  telephone  wiring  is  similar  in 
many  respects  to  power  wiring,  there 
are  differences,  and  local  authorities 
might  be  unfamiliar  with  the  former. 
Second,  telephone  companies  are 
subject  to  our  jurisdiction  if  they  abuse 
their  extraordinary  privileges;  local 
authorities  probably  would  not  be,  and 
subscribers  might  have  no  adequate 
remedy  if  the  result  of  an  inspection 
were  improperly  adverse.  And  third,  it  is 
not  clear  that  local  authorities 
necessarily  would  have  the  ability  to 
perform  such  inspections  with  the  type 
of  these  considerations,  we  are  rejecting 
SPCC's  proposal  that  mandatory  local 
inspection  be  used  in  lieu  of  the  carriers' 
extraordinary  remedies. 

63.  Installers'  qualifications.  As  was 
noted  for  the  system  wiring  environment 
addressed  in  our  current  Section  68.215 
rules  governing  unprotected  wiring,  we 
previously  adopted  procedures  intended 
to  ensure  that  installers  are  qualified, 
i.e..  that  installations  be  responsibly 
supervised  by  an  individual  with 
training  and  authority  receive  from 
equipment  registrants  or  by  a  licensed 
professional  engineer.  In  recognition 
that  one  and  two-line  non-system  wiring 
involved  here  will  ordinarily  be  simpler 
than  system  wiring,  comments  in  the 
inquiry  phase  of  this  proceeding  have 
argued  infavor  of  dispensing  with  such 
requirements.  This  approach  would  also 
be  consistent  with  the  various  state 
programs  for  COPW  which  similarly  do 
not  have  mechanisms  for  identifying 
qualified  installers. 

64.  Such  an  approach  may  have  merit, 
but.  if  the  corresponding  requirements 
for  system  wiring  were  not  also 
changed,  an  anomalous  result  could  be 
reached.  In  the  system  wiring 
environment,  because  of  the  complexity 
of  the  installations  and  market 
considerations,  only  competent 
installers  will  normally  perform  the 
work,  regardless  of  our  rules.  In  the 
simpler,  non-system  environment, 
untrained  residential  and  small  business 
subscribers  to  some  extent  might  be 
expected  to  perform  the  work 
themselves.  Thus,  the  net  result  of 
following  the  approach  of  the  comments 
before  us,  viz..  of  leaving  the  current 
system  wiring  rules  unchanged 
(including  the  installation  supervisors' 
qualification  requirements)  while 
dispensing  with  qualification 
requirements  for  one-  and  two-line  non- 
system  COPW.  would  be  to  continue  to 


impose  such  a  requirement  where  it  may 
be  unnecessary  as  a  practical  matter, 
while  not  imposing  it  in  circumstances 
where  it  might  better  be  justified.  We 
believe  that  there  are  several  midground 
positions  available  which  would  not 
create  this  potential  anomaly. 

65.  Furthermore,  we  have  two 
petitions  before  us  that  seek  changes  in 
the  §  68.215(c)  installation  supervisors' 
qualification  requirements.  First,  the 
Department  of  Defense,  Defense 
Communications  Agency  (DCA),  is 
seeking  acknowledgment  that  military 
personnel  are  prepared  by  military 
vocational  training  to  install  wiring 
properly,  and  DCA  accordingly  is 
seeking  recognition  of  such  training  as 
an  alternative  to  training  and  authority 
received  from  an  equipment  registrant. 
Second,  the  County  of  Riverside, 
California  (Riverside)  recommends  that 
those  who  have  completed  a  course  in 
telephone  installation  and  maintenance 
in  the  military,  or  those  who  possess  an 
FCC  General  Operator's  license,  should 
be  permitted  to  perform  unprotected 
system  wiring  operations.  Riverside  also 
wishes  us  to  institute  new  examination 
and  licensing  procedures,  similar  in 
principle  to  licensing  of  radio  operators, 
to  identify  qualified  installers  of 
COPW.  ^  The  problem  might  become 
particularly  acute  if  we  were  to  fail  to 
grant  relief  to  DCA  for  system  wiring, 
contemporaneously  with  dispensing 
with  qualification  requirements  for 
installers  or  supervisors  for  one-  and 
two-line  non-system  COPW  where  there 
may  be  a  greater  possibility  of  improper 
wiring  (as  a  practical  matter). 

66.  Several  rational  options  are 
available  to  minimize  any  such 
anomalous  results  while  providing 
appropriate  protection  to  the  telephone 
network.  First,  we  could  simply 
"umbrella"  the  licensing/qualification 
requirements  of  local  electrical  and 
building  codes  and  state  regulatory 
options  for  all  forms  of  COPW,  system 
and  non-system,  That  is.  to  the  extent 
that  local  or  state  jurisdictions  require 
the  installation  of  power  wiring  by 
licensed  electricians,  such  licensed 
electricians  might  similarly  be  required 
to  install  COPW.  Telephone  wiring  is 
analogous  to  power  Airing  and  low- 
energy  signaling  wiring  which  currently 
is  performed  under  the  .\ational 


Electrical  Code  (and  similar  local 
codes],  and  demonstrations  of 
competence  to  perform  power  wiring 
would  likely  similarly  demonstrate 
competence  to  perform  telephone 
wiring.  If  a  local  jurisdiction  has  owner/ 
occupier  wiring  privileges  in  force  for 
power  wiring,  i.e.  an  owner/occupier 
may  perform  power  wiring  without  an 
electrician's  hcense  (and,  usually 
subject  to  inspection  by  local 
authorities),  such  privileges  would  apply 
to  simple  telephone  wiring  installations, 
for  example  installations  by  residential 
subscribers.  If  state  regulators  in  a  given 
jurisdiction  were  to  adopt  more  liberal 
procedures,  e.g.,  that  anyone  might 
install  one-  and  two-line  non-system 
COPW  in  that  jurisdiction,  this  too 
would  automatically  be  accommodated 
under  this  approach.  But,  absent  local 
owner/occupier  wiring  privileges  or 
state  regulatory  wiring  privileges,  the 
federally-granted  right  would  be  limited 
to  wiring  by  licensed  electricians  and 
those  groups  accommodated  in  our  rules 
ciurently.  This  approach  has  the 
advantage  of  utilizing  an  existing 
licensing/examination  structure  to 
identify  qualified  wirers,  and  to  create 
incentives  towards  proper  wiring,  but 
without  the  administrative  expense  of 
creating  a  new  such  structure — a  result 
which  we  have  consistently  avoided  in 
this  field — and  without  imposing 
excessive  expense  or  burdens  on 
consumers.** 

67.  A  second  option  might  be  to  limit 
the  potential  exposure  to  harm  of  wiring 
performed  by  those  who  have  not 
demonstrated  competence  to  perform 
wiring  properly,  while  retaining  a  more 
complete  range  of  wiring  options  to 
qualified  installers.  For  example,  if  one- 
and  two-line  non-system  wiring  by  the 
untrained  were  limited  to  surface  of  a 
structure,  and  not  embedded  within  its 
walls  and  floors)  and,  perhaps,  to  being 
pulled  through  previously  installed  ducts 
dedicated  solely  to  telephone  wiring,  the 
potential  exposure  of  such  wiring  to 
contact  with  earth  ground  or  power 
wiring  ("harm")  would  be  insignificant. 
While  this  might  be  viewed  as 
somewhat  restrictive,  it  might  be  noted 
that  telephone  companies  today  largely 
limit  premises  wiring  to  surface  wiring 
or  wiring  pulled  through  pre-existing 
ducts,  unless  the  wiring  is  installed 


"There  is  no  shovvmR  ihdt  sji-h  a  program 
necessarily  could  be  relied  upon  to  assure  that  no 
harm  would  be  caused  to  the  network  or  third 
parties  by  those  so  licensed,  nor  is  the  Conunission 
during  this  penod  of  economic  restraint  inclined, 
absent  a  compelling  justification  to  embark  on  the 
establishment  of  a  complex  new  licensing  scheme. 
In  short.  Riverside  has  not  shown  that  there  ia  a 
compelling  justification  to  establish  a  new  licensing 
program  for  telephone  wiring  installers.  We  will 
therefore  reject  its  petition  as  to  this  proposal. 


"While  entry  ia  somewhat  limited  in  the 
electriciana'  marketa  becauae  of  licensing,  the  field 
would  appear  to  be  competitive  in  most 
jurisdictions,  which  would  minimize  opportunities 
for  extracting  excessive  charges  for  performance  of 
wiring.  However,  under  this  approach,  unless 
owner/occupier  privileges  or  regulatory  permission 
exists  in  a  jurisdiction,  subscribers  themselves 
would  be  denied  the  right  under  federal  rules  of 
performing  their  own  wiring  operations 
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during  construction,  consumers  would 
not  appear  to  be  in  a  materially  different 
position  under  this  approach  than  they 
are  today  if  the  carrier  installs  the 
wiring.  Furthermore,  this  option  might 
reasonably  be  combined  with  the 
previous  option,  which  would 
ameliorate  any  differences  which  might 
arise  when  a  building  is  under 
construction  as  electricians  would  be 
present  during  construction  in  any 
event,  and  could  easily  install  telephone 
wiring  at  the  same  time  they  install 
power  wiring. 

68.  A  third  option  might  be  simply  to 
accept  the  anomalous  result  of  following 
the  parties'  comments,  i.e..  of  continuing 
to  require  demonstration  of 
qualifications  for  installation  of  system 
wiring,  while  dispensing  with  such  a 
demonstration  for  installution  of  one 
and  two-line  non-system  wiring.  The 
disparate  treatment  of  the  two  forms  of 
wiring  might  be  justifiable  in  terms  of 
the  complixity  of  system  wiring,  and  the 
relative  simplicity  of  non-system 
wiring." 

69.  In  sum,  we  believe  that  these 
issues  have  not  previou.sly  been 
explored  in  depth  in  the  comments  filed 
pursuant  to  our  NOI  herein,  and  we 
accordingly  request  the  submission  of 
comments  focussed  on  the  three  options 
set  forth  above.  Based  upon  such 
comments,  we  will  promulgate  final 
rules  addressing  installer/  supervisor 
qualifications  both  for  system  wiring 
and  one  and  two-line  non-system 
wiring.'^  Furthermore,  while  we  are  not 
proposing  herein  to  grant  DCA  precisely 
the  relief  it  seeks  in  its  petition,  we 
believe  that  one  or  more  of  the  options 
described  above,  if  adopted,  would 
satisfy  its  underlying  concern  regarding 
§  68.215(c). 

70.  Acceptance  testing.  In  view  of  the 
possibility  that,  as  an  outcome  of  this 
proceeding  the  current  techniques  for 
assuring  the  competence  of  installers  or 
supervisors  of  wiring  may  be  made  less 
stringent,  acceptance  testing  during 
initial  installation  of  wiring  may  take  on 
increased  importance  as  a  means  of 
differentiating  good  installations  from 
poor  ones.  Our  current  §  68.215(f) 
requires  that  wiring  be  tested  by  the 
installer  during  installation  for  freedom 
from  imbalance,  essentially  by  ensuring 
that  dial  tone  can  be  broken  and  by 


"  A  fourth  possibility  might  be  a  requirement  that 
installers  secure  bonding  to  indemnify  subscribers 
or  carriers  for  improper  wiring.  Comments  on  this 
option  would  be  useful  provided  a  bonding 
requirement  can  be  propftsed  that  would  be 
consistent  with  the  statutory  scheme  of  the 
Communications  Act. 

''  Notice  is  hereby  given  that,  pursuant  to  the 
foregoing  description  of  the  subjects  and  issues 
involved,  final  rules  related  to  these  issues  will  be 
adopted. 


listening  for  hum.  During  initial 
installation  of  wiring,  telephone 
companies  are  free  to  monitor  or 
participate  in  such  acceptance  testing 
routinely;  thereafter,  they  are  only 
permitted  to  do  as  an  extraordinary 
procedure  requiring  a  rational  basis  to 
believe  that  there  is  a  problem.  See 
§  68.215(f)  and  (g)(l)-{2).  We  believe 
that  such  procedures  should  similarly 
apply  to  installation  of  one  and  two-line 
non-system  wiring. 

71.  .\nother  form  of  acceptance  testing 
may  be  desirable,  both  to  telephone 
companies  and  consumers.  This  is 
reverting-calling  (or  so-called 
"ringback")  testing,  which  normally  is 
employed  by  telephone  company 
iiistallation  personnel,  and  which 
verifies  both  the  operation  of  the  wire 
and  of  functions  of  installed  te'^minal 
equipment  (specifically,  off-hook/on- 
hook,  dialing  and  ringing].  In  essence. 
after  an  installation  has  been  completed, 
a  telephone  company  installer  today 
dials  a  reverting-calling  number  and 
after  appropriate  signaling  hangs  up. 
Thereafter,  the  line  automatically 
returns  ringing  signaling  (if  the  line  is 
free  of  contact  with  earth  ground  and 
other  aberrations)  from  the  central 
office,  until  the  off-hook  state  occurs. 
This  capability,  which  we  understand  is 
generally  available,"  would  be  useful  to 
installers,  particularly  to  untrained  ones. 
as  a  means  of  permitting  them  to  verify 
whether  an  installation  is  working.  It 
also  would  provide  some  assurance  that 
inadequate  installations  would 
expeditiously  be  corrected  without 
exposing  the  telephone  network  to  harm. 

72.  At  a  minimum,  performances  of 
such  "ringback"  testing  will  to  some 
extent  stress  insulation  at  the  time  of  the 
wiring  installation  (no  differently,  of 
course,  than  the  normal  stress  of  an 
incoming  call's  ringing  signal).  The  peak 
voltage  with  respect  to  earth  ground  can 
reach  approximately  230  Volts  during 
ringing,  a  level  which  might  be  sufficient 
to  assure  immediate  failure  (and 
correction)  of  marginal  installations. 
Furthermore,  it  might  be  rational  to 
employ  more  manual  "ringback '-type 
testing  initiated  from  a  central  office  test 
desk  to  assure  that  the  telephone 
company  is  aware  of  any  failures,  to 
assure  correction.  If  this  approach  were 
followed,  it  might  be  sensible  to  permit 
the  telephone  companies  to  utilize 
stress-testing  voltages,  rather  than 
normal  ringing  signals,  to  assure  a 
failure  of  marginal  installations.  It  might 


"Even  the  smaller  rural  telephone  companies 
normally  have  reverting-calling  capabilities  in  thm 
equipment  to  permit  party  line  subscribers  to  dial 
other  parties  sharing  their  line.  Larger  urban 
telephone  companies  have  such  capabilities  for 
installation  testing  purposes. 


be  noted  that  our  rules  (and  similar  NEC 
requirements)  specify  a  1.500  Volt 
breakdown  rating  for  telephone  wire: 
stress  testing  levels  ranging  between 
normal  ringing  voltages  and  this  higher 
breakdown  limitation  m'.cht  be 
reasonable. 

73.  In  sum.  we  propose  to  require  that 
"ringback  " — type  testing  capabilities  be 
made  available  for  acceptance  testing  of 
one  and  two-line  non-system  wiring,  and 
that  installers  of  such  wiring  be  required 
to  perform  such  acceptance  testing.  We 
believe  that  this  approach  will  have 
utihty  to  subscribers,  will  minimize  (and 
assure  immediate  correction  of)  harm, 
and  will  be  valuable  to  carriers  as  well 
in  that  telephone  company  operators 
will  be  free  of  requests  to  "ring  my 
telephone."  In  the  final  analysis, 
telephone  company  installers  today  are 
utilizing  such  test  procediwes.  and  we 
believe  that  the  carriers  should  not 
discriminate  between  their  own 
installers  and  others  in  making  such 
capabilities  available. 

Specific  Rules 

74.  As  noted,  several  parties  have 
sought  the  adoption  of  a  new  rule  which 
is  limited  to  one  and  two-line  non- 
system  wiring,  so  that  such  a  rule  may 
be  disseminated  to  subscribers  without 
confusing  them  with  additional  wiring 
requirements  related  to  system  wiring. 
In  principle,  we  are  not  opposed  to 
doing  so,  provided  that  it  is  understood 
that  we  regard  one  and  two-line  wiring 
as  but  a  special  case  of  the  wiring 
requirements  addressed  more  generally 
in  §  68.215.  Although  we  propose  to 
adopt  a  separate  rule,  many  of  the 
substantive  provisions  of  such  a  rule 
should  be  copied  verbatim  from  §  68.215. 
Specifically,  we  propose  to  adopt 
provisions  in  §  68.215(d),  (f).  (g)  and  (h) 
unchanged  We  also  propose  to  adopt  an 
oral  notice  (to  the  telephone  company) 
requirement  in  lieu  of  §  68.215(e).  We 
have  set  forth  several  options  which 
might  mdividually  or  in  combination  be 
used  in  lieu  of  (or  in  addition  to) 
provisions  of  §  68.215(b)  and  (c),  and 
based  on  the  comments  we  receive  we 
will  adopt  appropriate  provisions 
related  to  installation  personnel  of 
supervision  both  in  the  new  rule  and 

§  68.215  And.  we  have  proposed  the 
adoption  of  an  additional  "ringback"- 
type  acceptance  testing  pro\  ision.  which 
might  be  added  to  the  provisions  of 
§  68.215(0-  finally,  we  are  proposing  to 
add  both  to  §  68.215  and  to  the  new  rule 
a  specific  new  table  relating  to 
separation  of  telephone  wiring  from 
other  forms  of  wiring  (see  Appendix  /\). 

75.  In  addition  to  the  foregoing,  which 
would  represent  specific  rules,  we  note 
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that  if  we  pursue  the  path  of  permitting 
one  and  two-line  non-system  wiring  to 
be  installed  by  the  untrained,  it  might  be 
desirable  to  give  them  some  advice.  For 
e.xample,  §  68.215(d)(6)  requires  wiring 
to  be  "protected  from  adverse  effects  of 
weather  and  the  environment  in  which  it 
is  used."  This  requirement  has  meaning 
to  trained  installers,  who  understand 
that  appropriately  waterproofed  cables 
should  be  used  in  damp  locations  and 
high  temperature  cables  should  be  used 
in  locations  with  high  ambient 
temperatures,  for  example,  but  it  likely 
would  have  little  meaning  to  the 
unsophisticated.  We  would  prefer  not  to 
adopt  the  electrical  code  approach  of 
specifying  every  potential  type  of 
insulation  as  a  function  of  ambient 
conditions,  and  that  is  the  reason  why 
our  current  approach  of  specifying  an 
end  result — without  detail  on  means  of 
getting  there — was  adopted.  We  note 
that  in  analogous  state  programs,  and  in 
the  telephone  companies'  proposals 
herein,  advice  was  proposed  to  be  given 
in  the  rules.  One  example  of  this  was  a 
prqposed  rule  provision  as  follows: 

Judgment  should  be  used  in  selecting 
the  locations  for  placement  of  COPW. 
The  following  are  examples  of  locations 
which  should  be  avoided: 

•  Damp  locations. 

•  Wire  runs  which  provide  support  for  any 

objects. 

•  Excessively  hot  locations,  steam  pipes. 

heating  ducts,  hot  water  pipes,  etc. 

•  Locations  where  wires  will  be  subjected  to 

abrasion  or  corrogion. 

•  Areas  between  structural  studding  where 

electrical  power  wiring  is  present." 

•  Areas  above  suspended  ceiling  used  for 

return  air  plenums. 

Our  problem  is  that  such  "should  be 
avoided"  precatory  language  may  lead 
unnecessarily  to  controversy  as  it  would 
be  unclear  whether  it  would  publish 
requirements  or  mere  suggestion,  and.  in 
individual  circumstances,  it  may  be 
unnecessarily  restrictive.  Yet  there  is 
considerable  merit  to  advising  the 
unsophisticated  that  such  installations 
could  cause  problems. 

76.  We  therefore  propose  to  adopt  a 
"simple  installations"  rule  provision 
along  the  hnes  of  the  following,  to  avoid 
unnecessary  restrictions  while  providing 
appropriate  advice  to  those  not  specially 
trained: 


"1)115  resfnciion  would  appear  wholly 
unnecessary.  No  conductor  separation  al  all  is 
required  between  telephone  winng  and  all  current 
forms  of  power  wiring  used  in  premises  where  one 
and  Iwo-laie  Non-system  wiring  is  likely  to  be 
installed  (j  e-  wires  in  conduit,  armored  or 
nonmetallic  sheathed  cable),  yet  this  advice  would 
restrict  the  iiutoUatioD  of  telephone  wuing  m  the 
same  16  inch  (standard)  stud  space  with  such  power 
wiring. 


Sirrple  Insta/Iations.  COPW  should  be 
phiced  where  it  will  not  be  broken  or 
detached,  and  it  should  be  suitably 
supportf'd  by  means  which  do  not  affect 
the  integrity  of  the  wiring  insulation. 
Wiring  which  conforms  to  the  following 
guidelines  will  be  proper;  if  it  is  desired 
to  deviate  from  these  guidelines,  advice 
should  be  sought  from  the  supplier  of  the 
COPW  or  the  local  telephone  company 
to  determine  whether  the  wire  or 
proposed  installation  will  be  suitable: 

(1)  The  following  locations  may  not  be 
suitable  for  all  forms  of  telephone  wire, 
because  of  the  characteristics  of  the 
insulation  of  such  wire,  and  should  be 
avoided  in  simple  installations: 

(i)  Damp  Locations. 

(li)  Wire  runs  which  provide  support 
for  other  objects. 

(iii)  Excessively  hot  locations  in 
proximity  to  steam  pipes,  heating  ducts, 
hot  water  pipes,  etc. 

(iv)  Locations  where  wires  will  be 
subjected  to  abrasion  or  corrosion. 

(v)  Areas  above  suspended  ceiling 
used  for  return  air  plenums  (refer  to 
local  electrical  code  provisions  which 
may  restrict  or  limit  any  wiring  in  such 
locations). 

(2)  COPW  should  follow  structural 
members  such  as  joists  or  studs.  If  it 
becomes  necessary  to  route  wire 
perpendicular  to  joists  or  studs,  bored 
holes  through  the  center  of  such 
members  are  a  preferred  method  of 
providing  support.  If  it  becomes 
necessary  to  span  the  lower  edge  of 
joists,  run  the  wire  no  more  than  five  (5) 
inches  (127  mm)  from  a  wall  to  avoid 
possible  damage  to  the  wire. 

(3)  Wherever  conduit  (or  other  ducts) 
IS  available  or  is  required  by  applicable 
codes  for  telephone  wiring,  it  may  be 
used  solely  for  telephone  wiring  (or  for 
non-hazardous  voltage  sources),  and 
may  not  contain  other  electrical  wires. 
It  should  be  emphasized  that 
installations  which  follow  such 
guidelines  will  be  proper,  but  other  ones 
which  violate  such  guidelines  may  also 
be  proper.  For  example,  wiring  which  is 
insulated  with  an  appropriately 
waterproof  material  might  properly  be 
used  in  a  damp  location  notwithstanding 
the  guidelines.  We  do  not  intend  to 
foreclose  such  use.  and  we  would  regard 
a  rule  provision  such  as  this  as  placing 
the  untrained  installers  on  notice  that 
they  may  need  to  get  advice  on  such  an 
installation.  In  light  of  our  concern  that 
any  such  rule  not  be  interpreted  as 
unnecessarily  restricting  installations 
which,  under  proper  circumstances, 
using  proper  materials,  might  be  entirely 
appropriate,  we  request  comment  on 
this  proposal,  and  on  further  refinements 
if  necessary  to  emphasize  this  point. 


Registration  of  Wire 

77.  The  final  issue  on  which  we  seek 
additional  comment  concerns  whether 
or  not  we  should  register  wire  itself,  in 
the  Fourth  Report,  supra  at  1812-15,  we 
analyzed  the  treatment  of  extensions, 
adapters  and  cross-connect  devices  and 
concluded  that  such  devices  are  directly 
connected  "to  the  telephone  network." 
and  that  terminal  equipment  connected 
to  such  devices  are  also  connected  "to 
the  telephone  network,"  within  the 
meaning  of  our  Docket  No.  21182 
decision.  Consistent  with  that 
conclusion,  we  subjected  extensions, 
adapters  and  cross-connect  devices  to 
an  abbreviated  form  of  registration,  to 
assure  that  such  passive  devices  are 
adequately  insulated.  While  we  have 
proposed  eliminating  the  abbreviated 
registration  process  for  these  devices  in 
the  NPRM  [supra  at  879-881),  an 
analogous  approach  may  remain  useful 
for  assuring  the  adequacy  of  generic 
wire.  i.e..  non-connectorized  wire,  etc., 
used  with  one-  and  two-line  non-system 
COPW. 

78.  In  the  Fourth  Report  we  adopted 
specific  wire  insulation  requirements  in 
§  68.215(d)(2)  (a  1500  Volt  breakdown 
rating),  and  require  that  documentation 
be  given  the  telephone  company  which 
demonstrates  that  any  such  wire  will 
likely  conform  to  such  requirements, 

§  6e.215(e)(7).  Thus,  rather  Oian 
registering  the  wire  itself,  we  adopted  a 
procedure  under  which  the  telephone 
companies  might,  to  some  extent, 
evaluate  the  wire  proposed  to  be  used  in 
an  installation.  This  result  was 
warranted  because,  as  a  practical 
matter,  system  wiring  is  normally 
performed  using  standardized  multi- 
conductor  cables  used  ubiquitously  in 
the  telephone  and  computer  fields,  and  ' 
the  marketplace  realities  dictated 
towards  the  use  of  quality  cables.  In 
essence,  substandard  wire  did  not 
appear  to  be  available  because  of  the 
marketplace  realities  of  the  telephone 
and  computer  fields,  and  in  any  event 
would  not  be  used. 

79.  However,  here  we  are  addressing 
one-  and  two-line  installations  which 
might  be  performed  using  two,  three  and 
four  conductor  cables.  Inappropriate 
cables  are  available  [e.g.,  "zipcord"-type 
appliance  wire,  speaker  wire, 
thermostat  wire,  bell  wire,  etc.)  that 
might  improperly  be  used  for  COPW  by 
those  not  specifically  trained. 
Furthermore,  there  is  some  possibility 
that  substandard  cables,  specifically 
denoted  as  "telephone  wire."  might  be 
manufactured  and  broadly  made 
available  to  consimiers.  In  both  such 
circumstances,  the  extraordinary 
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remedies  available  to  telephone 
companies  might  alleviate  some 
potential  problems,  but  as  a  practical 
matter  we  have  viewed  such  remedies 
as  appropriate  for  exceptional  cases. 
and  not  as  broadscale  remedies  for 
problems  which  can,  and  should,  be 
prevented  at  the  outset  through  the 
registration  process. 

80.  In  view  of  these  considerations, 
we  propose  an  abbreviated  registration 
procedure  directed  towards  assuring 
conformance  of  the  wire  with  the  1500 
Volt  breakdown  rating  which  currently 
is  specified  in  §  68.215(d)(2)  and  which 
is  proposed  to  be  applied,  by  a  new  rule, 
to  one-  and  two-line  non-system  w-iring. 
In  view  of  the  practical  factors 
addressed  previously,  we  propose  to 
limit  such  a  registration  requirement  to 
less  than  twenty-five  pair  cables,  and 
not  subject  twenty-five  pair  (or  greater) 
cable  to  registration.  Furthermore,  it 
should  be  noted  that  in  the  event  that  . 
we  require  registration  of  such  wire,  the 
registrant  (like  other  registrants)  would 
be  subject  to  the  requirement  of 

§  68.218(b)(1)  of  providing  instructions 
concerning  installation  of  such  wire. 
While  we  would  regard  ihis  as 
potentially  desirable  as  a  means  of 
disseminating  such  information  to  those 
not  specifically  trained  (should  we 
ultimately  permit  wiring  installation 
such  persons),  it  might  be  unnecessary  if 
we  ultimately  restrict  installations  to 
electricians,  as  was  proposed  optionally 
herein.  We  invite  comment  on  this 
proposal. 

Additional  Matters 

81.  Several  aspects  of  COPW  remain 
to  be  discussed.  Among  these  are  the 
limitation  of  customers'  rights  to 
purchase  or  add  to  existing  wiring,  and 
NTCA's  comment  concerning  the 
requirement  that  COPW  be  used  only 
with  customer-provided  terminal 
equipment  (CPE). 

82.  Customers'  rights.  At  this  time  the 
deregulation  of  inside  wiring  is  the 
subject  of  Docket  No.  CC  79-105  and 
proceedings  at  the  state  level.  The  rule 
provisions  that  may  be  adopted  in  this 
docket  are  not  intended  to  provide 
telephone  customers  with  a  right  to 
purchase  their  existing  premises  wiring. 
Rather,  customers  who  choose  to 
augment  existing  wiring  or  install 
entirely  new  wiring  (in  place  of  existing 
wiring  or  in  new  structures)  will  be  able 
to  do  80  when  standards  are  adopted  in 
this  docket.  However,  the  definition  of 
demarcation  point  we  adopt  in  this 
proceeding  will  serve  for  purposes  of 
Docket  No.  CC  79-105  and  all  other 
Commission  decisions  that  require  a 
legal  definition  for  the  point  of 


demarcation  between  carrier  lines  and 
inside  premises  wiring. 

83.  CPE  and  COPW.  In  its  comments, 
NTCA  suggests  that  decisions  regarding 
wiring  should  not  be  made  without 
consideration  of  terminal  equipment.  It 
urges  that  a  telephone  service  customer 
should  be  given  the  option  to  provide 
wiring  only  if  that  customer  provides  all 
terminal  equipment.  (.NTCA  comments 
at  7)  We  do  not  agree.  The  use  of  leased 
or  customer-owned  terminal  equipment, 
either  of  which  would  have  to  be 
harmless  under  current  Part  68  rules  if 
directly  connected  to  the  network,  bears 
no  relation  to  the  ownership  of  inside 
premises  wiring.  Accordingly,  we  reject 
NTC.^'s  S'jognstion. 

II.  Party  Line  Ser\'ice 

84  In  the  NOI,  we  traced  the  history 

of  the  exclusion  of  party  line  service 
from  Part  68,  noting  that  in  earlier 
equipment  interconnection  proceedings 
the  necessary  technical  criteria  simply 
had  not  as  yet  been  developed.  As  an 
interim  measure,  the  Commission  had 
allowed  terminal  equipment  to  be 
connected  to  party  line  service  in 
accordance  with  carriers'  existing  local 
tariffs.  See  First  Report  and  Order  in 
Docket  No  19528,  56  FCC  2d  593  (1975), 
at  599-600,  n.7.  The  impetus  to  proceed 
at  this  time  with  consideration  of  party 
line  service  under  Part  68  ste.ms  from  our 
decision  in  the  reconsideration  of 
Co.'7ipi!ter  n  \Q  include  party  line 
terminal  equipment  within  "CPE."  See 
84  FCC  2d  at  70.  We  announced  there 
our  intention  to  examine  in  a  separate 
proceeding  what  network  and 
subscriber  safeguards  may  be  necessary 
to  accommodate  CPE  m  conjunction 
With  party  line  service  We  initiated  an 
inquiry  that  offered  two  possible 
approaches  to  such  accommodation:  (1) 
To  develop  the  necessary  technical  and 
procedural  standards,  or  (2)  to  adopt  a 
program  that  recognizes  existing 
standards  and  relies  in  some  fashion  on 
local  telephone  companies  for  ringing 
and  billing  com>palibility.  We  also 
expressed  concern  that  the  attendant 
technical  and  practical  difficulties 
associated  with  these  approaches  might 
not  be  warranted.  See  NOI  at  902 
Finally,  we  described  the  operation  of 
party  line  service,  including  the  features 
that  distinguish  it  and  associated 
terminal  equipment  from  other  MTS 
network  services,  viz.,  selective  ringing'-' 


and  calling  party  number 
identification.'* 

85.  Most  comments  on  the  party  line 
issue  emphasize  that  coordination  of 
terminal  equipment  design  standards, 
given  the  variety  of  party  line  services 
currently  in  use  across  the  nation,  would 
require,  at  the  least,  considerable  further 
study  and.  ultimate;}, ,  promulgation  of 
detailed  technical  rules.  Several  parties 
urge  FCC/mdustry  m.eetings  to  develop 
these  rules.  Continental  states: 

'  *   *  The  coordination  problems 
associated  with  continuous  provision  of 
reliable  party  line  service  are  significant 
even  when  all  of  the  terminal  equipment  is 
supplied  by  the  ser\'ing  common  carrier 
'  '  *.  [Wje  see  an  enormous  administrative 
and  technical  burden  associated  with 
maintenance  of  viable  party  line  service  in 
such  an  environment.  (Continental  Comments 
at  35-7) 

AT&T  adds: 

The  number  of  different  techniques 
currently  used  by  the  operating  companies  to 
accomplish  selective  ringing  and  the 
variations  in  methods  used  to  provide  calling 
party  number  identification  would  produce 
technical  and  procedural  standards  that 
could  impose  added  administrative  burdens 
on  manufacturers  and  users  '  *  *  (and) 
telephone  companies.  (AT&T  Comments  at 
1131 

See  also  NTCA  Comments  at  8.  and 
GTE  Reply  at  9.  According  to  AT&T,  a 
"full"  selection  of  party  line  terminals 
would  include:  tip  party  terminals  with  a 
1000  Ohm  tip  ground  for  central  offices 
with  ANI  equipment  recognizing  a  100 
Ohm  tip  ground  for  billing;  tip  party 
terminals  with  a  2650  Ohm  tip  ground 
for  use  in  central  offices  with  ANI 
equipment  that  recognizes  the  2650  Ohm 
ground  for  billing;  one  ring  party 
terminal  with  the  ringer  wired  to  ground: 
four  distinct  terminals  for  4-party 
service,  with  one  recognizing  negative 
ring  battery,  one  recognizing  positive 
ring  battery,  one  recognizing  positive  tip 
battery,  and  one  recognizing  negative  tip 
battery  (AT&T  Comments  at  114)  In 
short,  every  model  of  equipment 


'■■'Selective  ringing  is  a  means  by  wh;ch  an 
incoming  call  on  a  local  loop  common  to  several 
party  line  subscribers  may  be  directed  lo  just  one  of 
those  subscribers.  There  are  three  techniques 
generally  used.  In  a  selective  repetitive  ringing 
system,  each  subscriber  on  a  common  loop 
responds  to  a  coded  ringing  sequence,  eg-,  one  lonfj 
ring  repealed  is  recognized  as  a  call  for  sutiscnber 


A  whereas  two  short  rings  repealed  alerts 
subscriber  B  of  an  incoming  call  The  second 
technique,  selective  frequency  ringing,  involves  the 
use  of  audio  fillers  in  a  subscriber's  terminal 
equipment  thai  permits  ringing  when  the  telephone 
company  transmits  the  appropriate  ring  frequency. 
eg..  20  Hz  for  subscnber  A  and  33  Hz  for  subscriber 
B,  The  third  technique  incorporates  tip-ground  and 
ring-ground  and/or  polarity  differentiation, 

"Calling  party  numl>er  identification  assures  that 
the  parly  line  subscnber  initialing  a  toll  call  is  billed 
for  the  call.  Either  operator  numt>er  idenlirication 
(ONI)  or  automatic  number  idenlificalion  (ANI) 
techniques  may  be  used  In  the  former  an  operator 
intercepis  the  calling  pa.'ty  and  requests  his  or  her 
telephone  number  A.M  may  involve  a  spotter  dial. 
/  p,  an  encoded  cam  tha'  aulomatitaiU  reports  the 
calling  parly  s  numbe'  to  the  Iclpphorll'  i 


any  of  scipral  polarity  prolocuis 


'  company,  or 
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intended  for  use  on  partyline  service 
would  be  designed  in  response  to  the 
customer's  tip  and  ring  polarity,  ringing 
codes,  and  distance  to  the  telephone 
company's  central  office.  With  a  view 
toward  implementation.  GTE  suggests  a 
matrix  of  party  line  service  codes  to 
identify  these  customer  service/ 
equipment  parameters.  (GTE  Comments 
at  14-16)  "  According  to  GTE,  this 
would  ease  problems  of  subscriber- 
telephone  company  coordination  at  the 
time  of  connection  and  in  the  event  of 
trouble.  However,  neither  GTE  nor  any 
other  party  offered  specific  technical 
rule  proposals  in  response  to  the  NGI. 

86.  Asiile  from  these  technical 
compiexiiies.  severril  parties  warn  that 
pa.rty  hne  equipment  interconnection 
may  occasion  a  variety  of  "new" 
potential  harms  to  the  network.  Among 
these  are  billing  discrepancies, 
in;ippropriale  ringing,  inability  to  dial 
out,  and  hazards  stemming  from 
interference  with  other  users'  service, 
particularly  during  emergencies. 
Continental,  for  example,  views  the 
probability  of  service  interruption  to 
other  customers  from  malfunction  or 
incompatibility  as  substantially 
increased,  and  terms  inclusion  of  party 
line  service  under  Part  68  a  "significant 
step  beyond  the  bounds  of  the  current 
program."  (Continental  Comments  at  26- 
7)  For  its  part,  USITA  expresses  concern 
for  the  "life  threatening"  effects  of  one 
subscriber's  malfunctioning  device  on 
other  subscribers  on  the  shared  party 
line.  (USITA  Comments  at  3) 

87.  Several  parties  suggest  that  the 
need  for  party  line  rules  under  Part  68 
will  abate  with  the  continuing  decrease 
in  the  number  of  party  line  customers 
nationwide.  AT4T  estimates  this 
decrease  to  be  In  the  order  of  10^  per 
year.  (AT&T  Supplemental  Comments  at 
27)  UTS  reports  that  it  has  686,221  party 
line  customers  (28%  of  total  main 
stations)  at  the  end  of  1978.  604.457 
(22%)  at  the  end  of  1980,  and  531.851 
(18.5%)  at  the  end  of  1981.  REA,  at  the 
end  of  1980,  had  some  875.400  party  line 
subscribers,  but  it  is  endeavonng  to 
convert  to  private  service.  (REA 
Comments  at  3-4)  NTCA  notes  that  REA 
has  reduced  the  number  of  8-party 
service  from  103.000  to  70,000  during 

1980,  a  reduction  of  32%.  (The  total  REA 
party  line  service  reduction  was  7.6%) 
Continental  reports  that  as  of  April. 

1981.  25%  of  its  main  stations  were  party 
line.  It  projects  a  reduction  in  its  party 
line  subscription,  but  anticipates 
"substantial"  4-party  service  past  1984. 
(Continental  Comments  at  29)  Some  4% 


"GTE's  proposed  matrix  has  space  for  525 
entries.  (GTE  Comments.  Appendix  at  4| 


of  all  main  stations  in  this  country  are 
served  by  party  line  service, 

88.  REA  suggests  that  (1)  Part  68 
should  include  party  line  service;  (2)  the 
customer  should  be  responsible  for 
compatibility:  (3)  the  telephone  company 
should  advise  customers  on  the 
equipment  needed  for  compatibility;  (4) 
all  costs  associated  with  compatibility 
should  be  borne  by  the  customer,  and  (5) 
the  responsibilities  of  the  telephone 
company  and  the  customer  should  be  set 
forth.  (REA  Comments  at  2)  NTCA 
shares  these  views,  but,  like  GTE.  urges 
the  use  of  industry  meetings  to  develop 

a  workable  approach,  for  its  part,  New 
York  argues  that  without  part  68  rules 
the  regulations  of  new  party  line  CPE 
under  Computer  II.  supra,  "effectively 
means  that  party  line  service  customers 
will  have  no  regulatory  protection  on  the 
rates  charged  for  their  party  line 
terminal  equipment,  nor  will  they  be 
able  to  acquire  their  own  equipment." 
(New  York  Comments  at  3^)  New  York 
suggests  that  customers  be  allowed  to 
own  party  line  terminal  equipment  and 
connect  it  to  party  line  service. 

89,  Purecycle  Corporation  (Purecycle), 
which  markets  home  wastewater 
recycling  systems  that  contain  an 
automated  device  that  places  up  to  4 
short  status  or  alarm  calls  daily  to  a 
service  center,  favors  a  party  line 
registration  program  for  equipment  that 
"originates  only,"  places  only  local  calls, 
limits  local  calhng  to  3  minutes,  and 
does  not  interfere  with  other  parties'  use 
of  the  party  line,  e.g..  alarm  dialers. 
(Purecycle  Comments  at  2-3) 
Apparently,  Purecycle  has  entered  into 
agreements  with  a  number  of  local 
telephone  companies  to  permit  direct 
connection  of  its  devices  to  party  lines. 
Purecycle  also  requests  that  its  current 
and  future  party  line  equipment 
connectiorw  should  be  exempted  from 
current  Party  68  rules  and  future  party 
line  rules. 

yo.  Monitor  Industries  (Monitor),  a 
manufacturer  or  non-interactive 
(passive)  telephone  equipment,  suggests 
a  category  of  party  line  registration  for 
devices  such  as  status  monitors,  toll 
restrictors  and  the  like.  Such  a  category. 
Monitor  urges,  could  be  included  under 
Part  68  "without  waiting  until  the 
difficulties  have  been  resolved  of 
registering  interactive  equipment — and 
without  subjecting  it  to  procedural 
complexities  that  may  be  appropriate  for 
interactive  equipment."  (Monitor 
Comments  at  2)  According  to  Monitor, 
even  these  "harmless"  devices  are 
generally  not  permitted  direct 
connection  by  telephone  companies. 

91.  Other  parties  express  concern 
about  the  use  of  certain  kinds  of 


interactive  terminal  equipment  on  party 
line  service.  For  example,  Continental 
notes  that  answering  machines,  which 
do  not  sense  ringing  frequency,  and 
automatic  dialers,  which  do  not 
necessarily  provide  number 
indentification,  create  special  problems 
when  used  with  party  line  service. 
(Continential  Comments  at  34-35;  AT&T 
Supplemental  Comments  at  24-27) 

92.  The  second  approach  suggested  in 
the  NOI  would  require  local  telephone 
companies  or  their  agents  to  accept 
responsibility  for  compatibility 
operations.  The  thought  was  to  require 
telephone  companies  to  establish  and 
publicize  the  technical  criteria  for  party 
line  equipment  interconnection  and  to 
condition  such  connection  on 
compliance  with  those  criteria.  In  effect, 
this  would  delegate  party  line 
interconnection  management  to  the  local 
telephone  companies.  They  would  be 
obligated  to  interconnect  compliant 
customer-provided  terminal  equipment, 
but  they  would  be  free  to  set  their  own 
technical  standards  and  procedures, 
including  conditions  for  interconnection 
refusal.  By  this  approach,  each 
telephone  company's  unique  party  line 
parameters  would  be  maintained,  with 
local  technical  consistency  assured.  Of 
course,  any  unreasonable  standards  or 
procedures  could  be  challenged  and 
corrected  under  the  relevant  provisions 
of  Title  II  of  the  Communications  Act. 

93.  A  variant  of  this  approach  is  . 
discussed  by  AT&T.  Following 
examination  of  an  array  of  alternatives, 
including  a  two-wire  conversion 
interface,  a  four-wire  conversion 
interface,  a  factory  pre-wired  and  fixed 
party  position  terminal  integral  to  the 
telephone,  and  an  adaptation  program, 
AT&T  concludes  that  the  least 
objectionable  alternative  would  be  to 
register  modifiable  telephone  sets  that 
could  be  customized  by  either  the 
telephone  company  itself  (a  deregulated 
subsidiary  in  the  case  of  AT&T)  or  an 
authorized  independent  provider.  But. 
AT&T  states,  "*  *  *  new  registration 
rules  would  be  required  in  order  to 
specify,  with  particularity,  the  physical 
and  electrical  characteristics  *  *  *." 
(AT&T  Supplemental  Comments  at  19- 
23)  As  to  conversion  devices,  which 
underlie  its  other  alternatives,  AT&T 
notes  that  "[T]he  [conversion]  device 

*  *  *  does  not  exist  *  *  *  [and], 
considering  the  continuing  decline  in 
party  line  services  in  the  Bell  System, 
the  question  of  whether  the 
development  of  such  a  device  would  be 
worthwhile  needs  to  be  addressed  *  *  *  ' 
(AT&T  Comments  at  116-17) 

94.  Discussion.  In  considering  the 
development  of  new  rules  and 


"ATaT  notes 
20  parties,  but  th 
(AT4T  Supplemi 

"See  n.l9,  suf 
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procedures  to  accommodate  party  line 
service  under  Party  68  (our  first 
approach  in  the  NOI),  we  are  confronted 
with  three  problems:  technical  variation, 
administrative  impracticality,  and  harm. 
95.  As  discussed  above,  the  number  of 
possible  party  line  equipment  and 
system  configiyations  is  in  the 
hundreds.  There  are  variations  from  one 
area  of  the  country  to  another,  within 
areas,  and  among  telephone  companies. 
Reconciling  these  variations  through  the 
promulgation  of  a  unified  set  of 
technical-legal  rules  would  entail  a 
formidable  administrative  undertaking 
by  this  Commision.  Implementation 
would  impose  a  comparable,  if  not 
greater  burden  on  telephone  companies 
and  party  lines  subscribers.  Each 
telephone  company  would  be 
responsible  for  applying  the  rules  to  its 
party  line  system,  and  every  subscriber, 
on  moving  or  attempting  an  equipment 
change,  would  be  confronted  with  a 
technically  and  procedurally  complex 
set  of  compatibility  requirements. 
Apparently,  recognition  of  these 
difficulties  discouraged  parties  from 
proposing  a  united  set  of  rules. 

96.  With  as  many  as  eight  parties 
sharing  a  party  line,^*  improperly 
installed  or  malfunctioning  terminal 
equipment  could  affect  many  more 
people  than  just  the  user  of  the 
equipment.  Automatic  answering 
machines,  like  telephones,  would  have 
to  be  designed  to  respond  only  tn  nails 
addressing  the  user  of  the  machnie. 
Otherwise,  they  would  operate 
whenever  any  party  on  the  line  were 
called,  infringing  on  that  other  party's 
privacy  and  possibly  causing  the  caller 
unnecessary  billing.  Automatic  dialers, 
which  present  a  slightly  different  but 
equally  significant  problem,  would 
require  special  circuitry  to  automatically 
relinquish  the  line  on  demand  of  another 
party.  Such  circuitry  would  be  critical  in 
emergency  situations.  Any  damage  by 
any  such  automatic  device  to  a  party 
other  than  the  user  could  subject  the 
user  and/or  manufacturer  to 
considerable  financial  liability.  These 
risks  of  third  party  harm,  in  addition  to 
those  associated  with  ANI  failures  and 
other  network  related  faults,  constitute  a 
substantially  increased  array  of 
potential  harms  than  those  generally 
associated  with  single  party  service.'* 
Our  concern,  then,  is  not  only  with  the 
feasibility  of  developing,  administering 
and  implementing  new  rules,  but  with 
public  safety  as  well. 


"AT»T  notes  the  existence  of  circuits  with  up  to 
20  parties,  but  these  are  apparently  quite  rare. 
(AT4T  Supplemental  Comments  at  S) 

"See  n.l9.  supra. 


97.  We  also  note  that  nationwide  the 
number  of  party  line  subscribers  is 
decreasing  armually  as  technological 
advances  provide  the  means  to  bring 
private  service  to  nearly  everyone. 
While  party  line  service  will  remain  an 
adjunct  to  private  telephone  service  for 
the  foreseeable  future,  its  relative 
significance  will  continue  to  diminish. 

98.  Taking  all  of  these  factors  into 
account,  we  conclude  that  the  benefits 
attributable  to  including  party  line 
service  under  Part  68,  by  promugating  a 
complex  set  of  technical  and  procedural 
regulations,  are  outweighed  by:  (1)  The 
administrative  burden  on  the 
Commission,  party  line  subscribers  and 
telephone  companies,  (2)  the  additional 
potential  harms  such  inclusion  portends, 
and  (3)  the  decreasing  number  of 
persons  who  would  benefit  from 
adoption  of  such  rules. 

99.  Alternatively,  generally  requiring 
local  telephone  companies  to  accept 
responsibility  for  compatibility 
operations  received  scant  support  and 
did  not  evoke  any  substitute  proposals. 
Even  equipment  manufacturers,  who 
presumably  would  have  strong 
incentives  to  see  the  party  line  market 
open  to  their  products,  offered  no 
support.  Part  68  was  predicated  on  a 
required  set  of  interconnection 
standards  that  would  apply  to  all 
telephone  companies  and  all  MTS/ 
WATS  (and  certain  private  line  service) 
customers.  It  was  adopted  to  overcome 
unreasonable  telephone  company 
restrictions  against  the  attachment  of 
privately  beneficial  devices  to  the 
telephone  network  by  assuring  that  such 
devices  would  not  cause  harm. 
Unreasonable  interconnection  criteria 
by  telephone  companies  have  been 
avoided  through  promulgation  of 
national  standards  under  Part  68 
(refiected  in  local  tariffs)  and  continuing 
Commission  oversight.  We  believe  that 
abandonment  of  this  regulatory  control 
through  unfettered  delegation  of 
interconnection  control  to  the  telephone 
companies  would  be  unwise.  The  risk  is 
that  some  telephone  companies  would 
invoke  unreasonable  connection  criteria 
or  develop  inconsistent  standards. 
Moreover,  we  are  not  convinced  that 
requiring  the  telephone  industry  to 
develop  universal,  modifiable 
telephones  or  a  system  of  conversion 
devices  is  either  practical  or  advisable. 
Accordingly,  we  also  reject  this 
approach  to  party  line  accommodation. 

100.  We  acknowledge  that  the  small 
percentage  of  party  line  service 
subscribers  who  might  wish  to  attach 
their  own  devices  to  the  telephone 
network  may  continue  to  be  frustrated 
by  prohibitive  provisions  in  local  tariffs. 


Our  decision  not  to  proceed  with 
accommodation  of  party  line  service 
under  Part  68  does  not  mean,  however, 
that  telephone  companies  cannot 
cooperate  with  their  party  line 
subscribers  on  ad  hoc  basis  subject  to 
local  regulatory  supervision,  or  through 
tariff  provisions  that  set  forth  the 
conditions  for  party  line  equipment 
interconnection.*" Thus,  for  example,  a 
local  tariff  condition  could  permit  a 
telephone  company  to  charge  a  party 
line  subscriber  a  reasonable  fee  to 
"modify"  a  terminal  device  that  the 
subscriber  has  purchased  in  the 
marketplace  in  order  to  make  the  device 
operational.  The  subscnber  would  have 
access  to  a  range  of  telephone 
equipment,  connection  of  which  would 
be  subject  only  to  the  ability  of  the  local 
telephone  company  to  achieve  technical 
and  operational  compatibility  with  the 
subscriber's,  and  others',  party  line 
service.  Such  a  condition  would  not  be 
inconsistent  with  the  policies  set  forth  in 
Computer  II.  See  84  FCC  2d  at  69-70  We 
believe  that  .\'ew  York's  concern 
regarding  the  pricing  of  deregulated 
terminal  equipment  is  encompassed  by 
this  approach.  We  encourage  telephone 
companies  and  state  regulatory 
commissions  to  reexamine  their  current 
policies  and  tariff  provisions  in  this 
regard  to  accommodate  customers 
seeking  to  interconnect  devices  to  party 
lines. 

101.  We  now  turn  to  the 
recommendations  of  Purecycle  and 
Monitor  that  we  carve  out  exceptions  to 
our  decision  to  forebear  from  party  line 
accommodation.  Allowing  registration 
of  certain  classes  of  equipment  such  as 
non-mteractive  or  specially  designed 
interactive  devices  would  require 
promulgation  of  some  form  of  party  line 
rules.  Even  if  such  rules  were  less 
onerous  than  those  required  for  an 
overall  party  line  registration  program, 
we  anticipate  that  there  may  be 
successive  attempts  by  innovative 
manufacturers  to  extend  the  boundaries 
of  the  permitted  categories.  This  would 
result  in  confusion  as  to  the  applicability 
of  the  rules.  In  short,  we  do  not  believe 
the  kind  of  exceptions  or  special  rule 
provisions  advocated  by  Purecvcle  or 


""Neither  the  CcrteHone  ruling  nor  ihcsp  tanffs 
prevent  any  Slate  from  providing  addniunc.  options 
to  customers  wilh  respect  lo  interconnection 
provided  they  are  allernalives  lo  ralher  than 
substitutes  for,  the  requiremenls  specified  in  the 
inleralate  tanffs,  and  provided  further  that  such 
regulations  accomplish  the  proteclive  obiectives  of 
the  interstate  tariff  regulations  and  in  no  way 
permit  interference  with  or  impairmenl  of  interslale 
senice  ■  Telerenl  L.ea9ing  Corp    45  FCC  2d  2fH 

11974),  Affdsub  now  North  Carolina  L'tilities 
Commission  v   FCC,  537  F  2d  787  |4th  Cir,   1976| 
cert,  denied.  429  U,S.  1027  (1976), 
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Monitor  are  advisable.  We  therefore 
reject  both. 

102.  In  view  of  the  foregoing,  we  have 
decided  not  to  include  party  line  service 
under  part  68.  Direct  connection  of 
customer-provided  equipment  to  party 
line  service  will  remain  a  matter  for 
resolution  by  telephone  companies  and 
state  regulatory  commissions,  and 
existing  protective  device  procedures 
that  have  been  effective  since 
Carterfone. 

Conclusion 

103.  We  invite  parties  to  comment  on 
the  rules  we  are  proposing  herein  so  that 
one  and  two-line  customer  owned 
premises  wiring  may  be  included  within 
the  Commission's  registration  progtam. 
Persons  taking  issue  with  any  of  the 
proposed  language  should  recommend 
specific  alternative  language,  clearly 
stating  the  basis  for  their  objections.  We 
also  ask  interested  parties  to  comment 
on  our  proposals  with  regard  to  relaxing 
the  quahfication  requirements  for  multi- 
line wiring  currently  embodied  in 

S  68.215(c)  of  the  rules. 

Ex  Parte  Presentations 

104.  For  purposes  of  this  non- 
restricted  informal  rulemaking 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  of  issuance  of  a 
notice  of  proposed  rulemaking  until  the 
time  a  draft  order  proposing  a 
substantive  disposition  of  such 
proceeding  is  placed  on  the 
Commission's  Sunshine  Agenda.  In 
general,  an  ex  parte  presentation  is  any 
written  or  oral  conununication  (other 
than  formal  written  conunents/ 
pleadings  and  oral  arguments)  between 
a  person  outside  the  Conunission  and  a 
Commissioner  or  a  member  of  the 
Commission's  staff  which  addresses  the 
merits  of  the  proceeding.  Any  person 
who  submits  a  written  ex  parte 
presentation  must  serve  a  copy  of  that 
presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  written  comments 
previously  filed  in  the  proceeding  must 
prepare  a  written  summary  of  that 
presentation  must  be  served  on  the 
Commission's  Secretary  for  inclusion  in 
the  public  file,  with  a  copy  to  the 
Commission  official  receiving  the  oral 
presentation.  Each  ex  parte  presentation 
discussed  above  must  state  on  its  face 
that  the  Secretary  has  been  served,  and 
must  also  state  by  docket  number  the 
proceeding  to  which  it  relates.  See 
generally  \  1.1201  et  seq.  of  the 
Commission's  rules,  47  CFR  1.1201  et 


Ordering  Clauses 

105.  Accordingly,  and  in  view  of  the 
foregoing.  It  is  hereby  ordered,  pursuant 
to  Sections  1.  4,  201-05  and  403  of  the 
Conununications  Act  of  1934  as 
amended,  47  U.S.C.  151, 154.  201-05  and 
403,  and  5  U.S.C.  553,  that  a  rulemaking 
proceeding  is  hereby  commenced  to 
consider  amendments  to  Part  68  of  the 
FCC's  Rules  and  Regulations,  47  CFR 
68.1  et  seq. 

106.  It  is  further  ordered  that  this 
proceeding  is  terminated  with  regard  to 
the  issue  of  inclusion  of  party  line 
service  under  Part  68  of  the  FCC's  Rules 
and  Regulations,  47  CFR  68.1  et.  seq. 

107.  It  is  further  ordered  that  the 
Petitions  for  Rulemaking  submitted  by 
the  County  of  Riverside,  California,  and 
the  Department  of  Defense,  Defense 
Communications  Agency,  are  granted  to 
the  extent  hereinbefore  discussed,  but 
otherwise  denied. 

108.  It  is  further  ordered,  that  pursuant 
to  47  U.S.C.  154(i),  154(j),  201-05,  215, 
218,  220.  313,  403,  309(e)-(h)  and  412,  and 
5  U.S.C.  553.  notice  is  hereby  given  of 
proposed  rule  changes  in  Part  68  of  the 
Commission's  Rules  and  Regulations,  47 
CFR  68.1  et  seq.,  in  accordance  with  the 
discussion  and  delineation  of  issues 
herein. 

109.  It  is  further  ordered  that  the 
Secretary  shall  cause  a  copy  of  this 
order  to  be  published  in  the  Federal 
Register. 

110.  Interested  parties  may  file 
comments  to  the  matters  contained  in 
this  docket  on  or  before  January  17, 
1983.  and  reply  comments  on  or  before 
February  11, 1983.  In  accordance  with 
the  provisions  of  §  1.419  of  the 
Commission's  Rules  and  Regiilations,  47 
CFR  1.419,  an  original  and  five  (5)  copies 
of  all  comments  shall  be  furnished  to  the 
Commission.  All  submissions  filed  in 
this  proceeding  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  Commission's 
Docket  Reference  Room.*' 

(Sees.  4.  201-05.  303.  48  Stat.,  as  amended, 

1066,  1082;  47  U.S.C.  154,  303) 

Federal  Communications  Commission." 

William ).  Tricarico, 

Secretary 

Appendix  A 

It  is  proposed  that  Part  68  of  the 
Commission's  Rules  nd  Regulations 


seq. 


V 


"  For  purpo»e»  of  the  Regulatory  Flexibility  Act.  5 
use.  603.  the  FCC  certifies  that  the  proposed  rule 
amendments  will  not  have  a  significant  economic 
impact  on  a  substantial  numlier  of  small  entities. 
The  proposed  amendments  are  for  the  purposes  of 
developing  definitions  and  completing  the 
applicability  of  existing  rules. 

"Commissioner  Rivera  absent. 


(Chapter  I  of  Title  47  of  the  Code  of 
Federal  Regulations.  Part  68],  as  follows: 

PART  68— [AMENDED] 

1.  It  is  proposed  to  revise  §  68.3(h]  to 
read  as  follows: 

§  68.3    Definitions. 


(h]  Interface  or  Demarcation  Point: 
The  point  of  interconnection  between 
telephone  company  communications 
facilities  and  equipment,  protective 
apparatus  or  wiring  at  a  subscriber's 
premises.  The  interface  or  demarcation 
point  shall  be  located  at  the  subscriber's 
side  of  the  telephone  company's 
protector,  or  the  equivalent  thereof  in 
cases  where  a  protector  is  not 
employed,  as  provided  imder  the  local 
telephone  company's  (reasonable  and 
nondiscriminatory]  standard  operating 
practices.  Subsequent  relocation  of  a 
demarcation  point  may  be  arranged, 
either  at  the  subscriber's  request  or  on 
the  serving  telephone  company's 
initiative,  but  the  serving  telephone 
company  shall  not  unreasonably 
discriminate  in  its  treatment  of 
demarcation  point  location,  or 
relocation. 
***** 

2.  It  is  proposed  to  add  a  new  §  68.213 
as  follows: 

§  63.21 3.    Installation  of  "Unprotected" 
Premises  Wiring  for  One  and  Two-Line 
(Non-System)  Residential  and  Business 
Telephone  Service. 

(a)  Scope  of  this  Rule.  Provisions  of 
this  rule  are  limited  to  "unprotected" 
premises  wiring  used  with  simple 
installations  of  wiring  for  one  and  two- 
line  residential  and  business  telephone 
service.  More  complex  installations  of 
wiring  for  multiple  line  services,  for  use 
with  systems  such  as  PBX  and  telephone 
systems,  or  protected  wiring,  are 
controlled  by  S  68.215  of  these  rules. 

(b)  Wiring  authorized.  "Unprotected" 
premises  wiring  (wiring  which  is  not 
located  electrically  behind  apparatus 
which  protects  against  hazardous 
voltages,  or  against  hazardous  voltages 
and  imbalance]  may  be  used  to  connect 
units  of  terminal  equipment  or 
protective  circuitry  to  one  another,  and 
to  the  interface  (or  demarcation  point],  if 
in  accordance  with  these  rules. 

Note. — Based  upon  comments,  final  rule 
provisions  in  this  section  may  limit 
installations  of  customer-owned  premises 
wiring  by  persons  who  do  not  demonstrate 
competence  to  perform  such  wiring,  for 
example  to  surface  wiring  alone.  See,  paras. 
63-69  of  the  Second  Notice  of  Proposed 
Rulemaking. 

(c)  Installers'  qualifications. 


Note.— To  1 
comments.  St 
Notice  of  Pro' 


Electric  supply 


Radio  A  television 
Signal  or  control  « 
Communication  wii 
Telephone  drop  wi 
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Note. — To  be  determined  on  the  basis  of 
comments.  See,  paras.  63-69  of  the  Second 
Notice  of  Proposed  Rulemaking. 

(d)  Workmanship  and  material 
requirements. 
(1)  through  [6) 

Note. — For  text  of  proposed  paragraphs 
(d)(1)  through  (d)(6).  See  §  68.215(d)  (iHe). 

(7)  Wire  Separation.  Minimum 
separation  is  required  between  premises 
wiring  and  other  conductors  or  metallic 
objects,  as  is  specified  in  Table  A 
below.  For  wire  crossings,  alternatives 
to  the  minimum  separation  requirements 


are  shown  as  a  note  to  Table  A. 
Separations  of  less  than  six  feet  (1.8 
meters)  and  wire  on  lightning  rods  are 
permissible  under  the  following 
conditions: 

(i)  Where  telephone,  power  and 
lightning  rod  ground  connections  are  all 
made  to  a  metallic  cold  water  pipe  that 
is  properly  grounded. 

(ii)  Where  separately  driven  ground 
rods  are  used  for  telephone,  power,  and 
lightning  rod  installations,  and  the 
ground  rods  are  bonded  together  in 


accordance  with  the  National  Electrical 
Code. 

(iii)  In  no  case  shall  the  separation  be 
less  than  four  inches  (102  mm). 

Table  A — Separation  and  Physical  Protectioii 
for  COPW 

This  table  apphes  only  to  COPW  that 
extends  from  the  telephone  company 
provided  network  interface  or  demarcation 
point  )ack  to  telephone  equipment  Minimum 
separations  between  telephone  wiring 
whether  located  inside  or  attached  to  the 
outside  of  buildings,  and  other  types  of  wirinj; 
involved,  are  as  follows,  (Separations  apply 
to  crossing  and  to  parallel  runs  ) 


Electnc  supply 


Radio  4  tetevisKXi 

Signal  or  control  wires 
Communicatjon  wires 
Telephone  drop  wire ,., 

Sign 

Liglitning  system 


Type  ot  wire  involved 


Bare  hglrt  or  power  wire  ot  any  voltage  „ 
Open  wmng  not  over  300  volts 


Wires  rn  conduit  or  in  armored  or  non-metaHic  sheath  cable,  or  power  ground 

Antenna  lead-in  arx)  ground  wire   

Open  winng  or  wires  in  corxluit  or  cat>les        

Community  televisiop  systems  coaxial  cat>le  with  grounding  shielding  

Using  fused  protector  

Usmg  luseless  protector  or  wtiere  no  protector  is  required  ._.„ 

Neon  signs  and  associated  winng  Irom  translormer „__ 

Lighting  rods  and  wires „ 


Mnnun 


Wre  crossing 
aftemaliv«5 


5  ft  (1.5m) No  •Hemanve 

2  »t  (.6m) '  See  Note  i 

Nona N,A 

4  w\.  (102m) See  Note  1, 

None 1  N/A. 

None N/A 

2  h.  pimn4_ '  See  Noie  • 

None_ N  A 

6  in.  (152mm) Nc  aiiernetrv." 

6  ft  (1.8m) ,  See  wmn^ 

separations 


Note  1. — If  minimum  separations  cannot  be 
obtained,  additional  protection  of  plastic 
tube,  wire  guard,  or  two  layers  of  vinyl  tape 
extending  two  inches  (51mm)  beyond  each 
side  of  object  being  crossed  must  be 
provided.  No  separation  is  required  between 
telephone  wiring  and  power  wires  in  conduit, 
armored,  or  non-metallic  sheathed  cable, 

(e)  Notice  to  the  telephone  company. 
The  subscriber  shall  notify  the  local 
telephone  company  of  each  operation 
associated  with  the  installation, 
connection,  reconfiguration  and  removal 
of  premises  wiring  at  least  five  days  in 
advance  of  its  connection  to  the 
telephone  network.  The  following 
information  shall  be  provided: 

(1)  The  responsible  subscriber's  full 
name,  address  and  telephone  number(s]. 

(2)  The  date(s)  when  connection  of  the 
wiring  to  the  telephone  network  will 
occur. 

(3)  A  statement  that  all  applicable 
rules,  building  codes  and  electrical 
codes  will  be  complied  with. 

(4)  A  brief  description  of  the  wiring 
and  other  materials  used 
(manufacturer's  name,  model  number  or 
type,  etc.]  and  a  general  description  of 
the  attachment  of  the  wiring  to  the 
building  structure  (for  example,  run  in 
conduit  exclusively  devoted  to 
telephone  wiring,  "fished"  through 
walls,  surface  wiring,  etc.). 

(f]  Acceptance  testing.  Each 
installation  of  one  and  two-line  (non- 
system)  premises  wiring  in  accordance 
with  these  rules  shall  be  tested  under 
the  acceptance  tests  specified  in  this 


sub-section  whenever  an  operation 
associated  with  the  installation, 
connection,  reconfiguration  or  removal 
of  wiring  (other  than  final  removal)  is 
performed: 

(1)  Imbalance  testing.  A  telephone 
connected  with  the  line(s)  shall  he  used 
to  perform  this  test  in  the  following 
order: 

(i)  Lift  the  handset  of  the  telephone  to 
create  the  off-hook  state  on  the  line 
under  test, 

(ii)  Listen  for  noise,  Confirm  that  there 
is  neither  audible  hum  nor  excessive 
noise. 

(iii)  Listen  for  dial  tone.  Confirm  that 
dial  tone  is  present. 

(iv)  Break  the  dial  tone  by  dialing  a 
digit.  Confirm  that  dial  tone  is  broken  as 
a  result  of  dialing  the  digit. 

(v)  With  dial  tone  broken,  listent  for 
audible  hum  or  excessive  noise.  Confirm 
that  there  is  neither  audible  hum  nor 
excessive  noise. 

(2)  "Ringback"  testing.  A  telephone 
connected  with  the  line(s]  shall  be  used 
to  perform  this  test  in  the  following 
order: 

(i)  Obtain  from  the  local  telephone 
company  information  on  how  to  make 
"ringback"  test  calls. 

(ii)  Following  the  telephone 
company's  instructions,  make  a 
"ringback"  call  and  place  the  telephone 
on-hook  (hang  up). 

(iii)  Permit  the  telephone  to  ring  for 
one  minute  (usually,  twelve  rings). 


(iv)  Lifi  the  handset  of  the  telephone 

to  crate  the  off-hook  state,  for  five 
seconds. 

(v)  Hang  up, 

(3)  Failure  of  acceptance  tests.  When 
an  operating  telephone  is  used  in  these 
tests,  absence  of  dial  tone  before 
dialing,  inability  to  break  dial  tone,  or 
presence  of  audible  hum  or  excessive 
noise  jor  any  rombmation  of  these 
conditions)  during  either  test  indicates 
failure  of  premises  wiring.  Failure  to 
receive  ringing  during  the  "ringback" 
testing  may  indicate  failure  either  of  the 
wiring  or  of  the  ringer  m  the  telephone; 
if  necessary,  substitute  a  telephone 
which  IS  known  to  be  operating  to 
determine  which  is  at  fault.  Upon  any 
failure,  the  failing  equipment  or  portion 
of  the  premises  wiring  shall  be 
disconnected  from  the  telephone 
network,  and  may  not  be  reconnected 
until  the  cause  of  the  failure  has  been 
isolated  and  removed.  Any  previously 
tested  line(s)  shall  be  retested  if  it  was 
in  any  way  involved  in  the  isolation  and 
removal  of  the  cause  of  the  failure. 

(g)  Extraordinary  procedures^ 

Note, — For  text  of  proposed  paragraph  (g). 
see.  §  68,2151g), 

(h)  Guidelines  for  Simple 
Installations.  Premises  wiring  should  be 
placed  where  it  will  not  be  broken  or 
detached,  and  it  should  be  suitably 
supported  by  means  which  do  not  affect 
the  integrity  of  the  wiring  insulation. 
Wiring  which  conforms  to  the  following 
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guidelines  will  be  proper  if  it  is  desired 
to  deviate  from  these  guidelines,  advice 
should  be  sought  from  the  supplier  of  the 
wire  or  the  local  telephone  company  to 
determine  whether  the  wire  or  proposed 
installation  will  be  suitable. 

(1)  The  following  locations  may  not  be 
suitable  for  all  forms  of  telephone  wire, 
because  of  the  characteristics  of  the 
insulation  of  such  wire,  and  should  be 
avoided  in  simple  installation: 

(i)  Damp  locations. 

(ii)  Wire  runs  which  provide  support 
for  other  objects. 


(iii)  Excessively  hot  locations  in 
proximity  to  steam  pipes,  heating  ducts, 
hot  water  pipes,  etc. 

(iv)  Locations  where  wires  will  be 
subjected  to  abrasion  or  corrosion. 

(v)  Areas  above  suspended  ceiling 
used  for  return  air  plenums  (refer  to 
local  electrical  code  provisions  which 
may  restrict  or  limit  any  wiring  in  such 
locations). 

(2)  Premises  wiring  should  follow 
structural  members  such  as  joists  or 
studs.  If  it  becomes  necessary  to  route 
wire  perpendicular  to  joists  or  studs, 
bored  holes  through  the  center  of  such 


members  are  a  preferred  method  of 
providing  support.  If  it  becomes 
necessary  to  span  the  lower  edge  of 
joists,  run  the  wire  no  more  than  five 
inches  (127  mm.)  from  a  wall  to  avoid 
possible  damage  to  the  wire. 

(3)  Whenever  conduit  (or  other  ducts) 
is  available  or  is  required  by  applicable 
codes  for  telephone  wiring,  it  may  be 
used  solely  for  telephone  wiring  (or  for 
non-hazardous  voltage  sources)  and 
may  not  contain  other  electrical  wires. 

[FR  Doc.  82-32282  Filed  11-23-82;  8:45  am| 
BILUNO  CODE  <712-01-« 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

November  19,  1982. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C, 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s).  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L.  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Comments  and  questions  about  the 
items  in  the  listing  should  be  directed  to 
the  agency  person  named  at  the  end  of 
each  entry.  If  you  anticipate  commenting 
on  a  form  but  find  that  preparation  time 
will  prevent  you  from  submitting 
comments  promptly,  you  should  advise 
the  agency  person  of  your  intent  as  early 
as  possible. 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Richard  J.  Schrimper,  Statistical 
Clearance  Officer,  (202)  447-6201. 

New 

•  Food  and  Nutrition  Service,  Food 
Coupon  Deposit  Document,  FNS-521. 

On  occasion 

Businesses  or  other  institutions: 
720,000  responses;  8,000  hours;  not 
applicable  under  3504(h). 


Victor  Riche  (703)  756-3760 

•  Food  and  Nutrition  Service 
Survey  of  Retail  Grocery  Stores  in 

Puerto  Rico 

yonrecurring 

Businesses  or  other  institutions:  1,000 
responses;  500  hours:  not  applicable 
under  3504(h) 

Linda  Esrov  (7031  756-3115 

Revised 

•  Agricultural  Marketing  Service, 
Onions  Grown  in  South  Texas — 
Marketing  Order  959 

On  occasion,  monthly,  annually 

Farms,  businesses  or  other 
institutions;  20.944  responses:  24.297 
hours;  not  applicable  under  3504(h) 

Charles  W.  Porter  (202)  447-2615 
Richard  J.  Schrimper, 
Statistical  Clearance  Officer. 

\VR  Dot    82-32167  Filed  ll-2a-82:  8:45  am] 
BILLING  CODE  3410-01-M 


CIVIL  AERONAUTICS  BOARD 
(Order  82-11-75] 

Air  Illinois,  Inc.;  Order  To  Show  Cause 
AGENCY:  Civil  Aeronautics  Board. 
ACTION:  Notice  of  Order  to  Show  Cause: 
Order  82-11-75. 

SUMMARY:  The  Board  proposes  to  issue 
a  certificate  to  Air  Illinois,  Inc.,  to 
provide  scheduled  interstate  and 
overseas  air  transportation  of  persons, 
property,  and  mail  between  all  points  in 
the  United  States,  its  territories  and 
possessions. 

OBJECTIONS:  All  interested  persons 
having  objections  to  the  Board's 
conclusions,  as  described  in  the  order 
cited  above,  shall,  no  later  than 
December  8,  198''  file  a  statement  of 
such  objections  with  the  Civil 
Aeronautics  Board  (20  copies,  addressed 
to  Docket  40963,  Docket  Section,  Civil 
Aeronautics  Board,  Washington,  D.C. 
29428)  and  mail  copies  to  all  the  persons 
listed  in  paragraph  5  of  Order  82-11-75. 

A  statement  of  objections  must  cite 
the  docket  number  and  must  include  a 
summary  of  testimony,  statistical  data, 
or  other  such  supporting  evidence. 

If  no  objections  are  filed,  the  Board 
will  issue  an  order  which  will  make  final 
the  Board's  tentative  findings  and 
conclusions  and  issue  the  proposed 


certificate.  To  get  a  copy  of  the  complete 
order,  request  it  from  the  C.A.B. 
Distribution  Section.  Room  100.  1825 
Connecticut  Avenue.  .\.W..  Washington, 
D.C.  20428.  (2021  6"3-5432.  Persons 
outside  the  Washington  metropolitan 
area  may  sent  a  postcard  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Brenn,m.  \'ZOZ\  (.r:.i-5,W(i.  Burciu  of 
Domestic  Aviation.  Civil  Aeronautics 
Board,  Washington,  D.C.  20428. 

By  the  Civil  Aeronautics  Board:  November 

18.  1982 

PhylUs  T.  Kaylor, 
Secretary. 

|FR  Doc  82-322-1  Filed  11-23-82:  8.45  8m| 
BILUNG  CODE  6320-01-M 


(Order  82-11-88) 

Central  America  Air  Cargo;  Order  To 
Show  Cause 

AGENCY:  Ci\il  Aeronautics  Board. 
ACTION:  Notice  of  Order  to  Show  Cause: 
ORDER  82-11-88. 

SUMMARY:  The  Board  proposes  to 
approve  the  following  application: 

Applicant:  Servicio  De  Carga  Aerea, 
S.A.  (SERCA)  d.b.a.  Central  America  Air 
Cargo. 

Application  Date:  December  2, 1981. 
Docket:  40276. 

Authority  Sought;  Initial  foreign  air 
carrier  permit  to  engage  in 
nonscheduled  foreign  air  transportation 
of  property  and  mail  between  San  Jose. 
Costa  Rica,  and  Miami,  Florida,  via 
intermediate  points  in  Central  America 
(ind  Mexico 

OBJECTIONS:  ,\li  interested  persons 
having  objections  to  the  Board's 
tentative  findings  and  conclusions  that 
this  authority  should  be  granted,  as 
described  in  the  order  cited  above,  shall. 
no  later  than  December  15.  1982.  file  a 
statement  of  such  objections  with  the 
Ci\il  Aeronautics  Board  (20  copies)  and 
mail  copies  to  the  applicant,  the 
Department  of  Transportation,  the 
Department  of  State,  and  the 
,'\mbassador  of  Costa  Rica  in 
Washington.  D.C.  A  statement  of 
objections  must  cite  the  docket  number 
and  must  include  a  summary  of 
testimony,  statistical  data,  or  other  such 
supporting  evidence 

If  no  objections  are  filed,  the 
Secretary  of  the  Board  will  enter  an 
order  which  will,  subject  to  disapproval 


53062 


Federal  Register  /  Vol.  47.  No.  227  /  Wednesday.  November  24.  1982  /  Notices 


I 


by  the  President,  make  final  the  Board's 
tentative  findings  and  conclusions  and 
issue  the  proposed  permit. 
AOORCSSES  FOR  OBJECTIONS:  Docket 
40276,  Docket  Section,  Civil  Aeronautics 
Board,  Washington,  D.C.  20428. 

Applicant:  SERCA,  c/o  Roy 
Nerenberg.  Esq..  1825  K  Street,  NW  . 
Suite  720,  Washington,  D.C.  20006. 

To  get  a  copy  of  the  complete  order, 
request  it  from  the  C.A.B.  Distribution 
Section,  Room  100, 1825  Connecticut 
Avenue,  NW.,  Washington,  D.C.  20428. 
Persons  outside  the  Washington 
metropolitan  area  may  send  a  postcard 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  H.  Bingham,  Regulatory  Affairs 
Division,  Bureau  of  International 
Aviation,  Civil  Aeronautics  Board;  (202) 
673-5134. 

By  the  Civil  Aeronautics  Board;  November 
18,  1982. 

PhyUis  T.  Kaylor. 
Secretary. 

(FR  Doc.  82-32270  Filed  11-23-82:  8:45  am| 
MLLING  CODE  S320-01-N 

[Docket  40847]  I 

Mid  Pacific  Airlines,  Inc.;  FItneM     . 
Investigation;  Prehearing  Conference 

Notice  is  hereby  given  that  a 
prehearing  conference  in  the  above- 
entitled  matter  is  assigned  to  be  held  on 
November  30, 1982,  at  10:00  a.m.  (local 
time),  in  Room  1012,  Universal  Building. 
1825  Connecticut  Avenue,  NW., 
Washington,  D.C,  before  the 
undersigned  administrative  law  judge. 

Dated  at  Washington,  D.C.  November  19, 
1982. 
|olin  M.  Vittone,  . 

Administrative  Law  fudge. 

|FH  Doc.  82-32272  Filed  11-23-8Z  8:45  am| 
nUJNQ  CODE  S330-01-M 


CIVIL  RIGHTS  COMMISSION 

Maine  Advisory  Committee;  Agenda  and 
Puiillc  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Maine  Advisory 
Committee  to  the  Commission  will 
convene  at  7:00  p.m.  and  will  end  at  9:00 
p.m.,  on  ]anuary  19, 1983,  at  the  Maine 
Teachers  Association,  Conference 
Room,  35  Coummunity  Drive,  Augusta, 
Maine  04330.  The  purpose  of  this 
meeting  is  to  discuss  the  report.  Civil 
Rights  Developments  in  Maine  1982,  the 
Study  of  the  Civil  Rights  Implications  of 
Block  Grants,  and  affirmative  action 


requirements  applicable  to  State 
contractors. 

Persons  desiring  additional 
information  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Chairperson,  Ms.  Lois  G.  Reckitt,  38 
Myrtle  Avenue,  South  Portland,  Maine 
04106,  (207)  775-1451:  or  the  New 
England  Regional  Office,  55  Summer 
Street,  8th  Floor,  Boston  MA  02110,  (617) 
254-6717. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C.  November  19, 
1982. 

|ohn  I.  Binkley, 
Advisory  Committee  Management  Officer. 

'FT!  Dor.  H2--l22nB  Filed  11-^3-8;.  8:45  ami 
BILLING  COOE  S33S-01-M 


Maryland  Advisory  Committee;  Public 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Maryland  Advisory 
Committee  to  the  Commission  will 
convene  at  6:30p.m.  and  will  end  at 
9:30p.m.,  on  December  16,  1982,  at  the 
House  Office  Building  (Lowe  Building), 
Room  211,  6  Bladen  Street,  Annapolis, 
Maryland  21401.  The  purpose  of  this 
meeting  is  to  have  discussions  on  the 
Montgomery -County  school  closings, 
Maryland's  migrant  workers,  hate/ 
violence  activity  in  Maryland  and 
program  planning. 

Persons  desiring  additional 
information  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Chairperson.  Dr.  Patsy  B.  Blackshear, 
2705  Riva  Road,  Annapolis  MD  21401, 
(202]  724-4256:  or  the  Mid-Atlantic 
Regional  Office,  2120  L  Street,  NW., 
Room  510.  Washington,  DC  20037,  (202) 
254-6717. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  DC,  November  19, 
1962. 
John  I.  Binkley, 

Advisory  Committee  Management  Officer. 

FR  Doc,  82-32206  Filed  11-23-82.  8:45  am] 
BILLING  COOE  USS-OI-M 


Vermont  Advisory  Committee;  Agenda 
and  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Vermont  Advisory 
Committee  to  the  Commission  will 
convene  at  7:00p  and  will  end  at  9;00p, 


on  January  12, 1983,  at  the  Williams 
Science  Hall,  Room  511,  University  of 
Vermont,  Burlington,  Vermont  05401. 
The  purpose  of  this  meeting  is  to  discuss 
the  report,  Civil  Rights  Developments  in 
Vermont  1982.  the  proposed  study  of  the 
Civil  Rights  Implications  of  Federal 
Block  Grant  Funding,  and  the  progress 
on  use  and  distribution  of  the 
stereotyping  kit. 

Persons  desiring  additional 
information  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Chairperson,  Mr.  Philip  H.  Hoff,  192 
College  Street,  Hoff,  Wilson  &  Powell, 
P.C,  Burlington,  Vermont  05401,  (802) 
658-4300;  or  the  New  England  Regional 
Office,  55  Summer  Street,  8th  Floor, 
Boston  MA  02110,  (617)  223-4671. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  DC,  November  19, 
1982. 
John  I.  Binkley, 

Advisory  Committee  Management  Officer 

|FR  Doc,  82-32207  Filed  11-23-82;  8:45  am| 
BILUNG  COOE  S335-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

The  following  are  notices  of  the 
receipt  of  applications  for  duty-free 
entry  of  scientific  instruments  published 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897)  and  the 
regulations  issued  pursuant  thereto  (15 
CFR  Part  301  as  amended  by  47  FR 
32517). 

Interested  persons  may  present  their 
views  with  respect  to  the  question  of 
whether  an  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
purposes  for  which  the  instrument  is 
intended  to  be  used  is  being 
manufactured  in  the  United  States, 

Comments  must  be  filed  in 
accordance  with  §  301.5(a)(3)  and  (4)  of 
the  regulations.  They  are  to  be  filed  in 
triplicate  with  the  Director,  Statutory 
Import  Programs  Staff,  U.S.  Department 
of  Commerce,  Washington,  D.C.  20230, 
within  20  calendar  days  after  the  date 
on  which  this  notice  of  application  is 
published  in  the  Federal  Register. 

A  copy  of  each  application  is  on  file  in 
the  Department  of  Commerce,  and  may 
be  examined  between  8:30  A.M.  and  5:00 
P.M.,  Monday  through  Friday,  Room 
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2097, 14th  and  Constitution  Avenue, 
NW.,  Washington,  D.C.  20230. 

Docket  No.  82-00377.  Apphcant: 
University  of  IlHnois  at  Urbana- 
Champaign,  Purchasing  Division,  223  . 
Administration  Building,  506  S.  Wright 
St.,  Urbana,  Illinois  61801.  Instrument: 
Electron  Microscope,  EM  420. 
Manufacturer:  Phillips  Electronic 
Instruments.  The  Netherlands.  Intended 
use  of  instrument:  The  instrument  is 
intended  to  be  used  by  a  large  number 
of  users  on  individual  research  projects 
covering  a  broad  range  of  topics;  these 
will  include  studies  on  semiconductors, 
ceramics,  metals  and  alloys,  coal  and 
other  minerals.  Application  received  by 
Commissioner  of  Customs:  October  5, 
1982. 

Docket  No.  83-14.  Applicant:  State  of 
California,  Department  of  Food  and 
Agriculture,  1220  N  Street.  Veterinary 
Laboratory  Services,  Sacramento,  CA 
95814.  Instrument:  Electron  Microscope, 
Model  EM  lOCA  and  Accessories. 
Manufacturer:  Carl  Zeiss.  West 
Germany.  Intended  use  of  instrument: 
The  instrument  is  intended  to  be  used  in 
the  Laboratory  support  of  investigations 
of  disease  problems  naturally  occurring 
in  livestock  and  poultry  populations. 
Application  received  by  Commissioner 
of  Customs:  October  18. 1982. 

Docket  No.  83-15.  Applicant: 
University  of  Pennsylvania.  School  of 
Medicine,  Department  of  Pharmacology, 
172  Med  Labs/G3,  36th  &  Hamilton 
Walk,  Philadelphia,  PA  19104. 
Instrument:  Patch  Clamp  System.  Type 
L/M-EPC-5.  Intended  use  of  instrument: 
The  instrument  is  intended  to  be  used  to 
study  ionic  channels  of  nerve 
membranes  in  tissue  culture.  The 
experiments  to  be  conducted  will 
involve  measurement  of  electrical 
activity  across  small  patches  of  nerve 
membrane  to  determine  how  brain  nerve 
cells  function.  In  addition,  the  article 
will  be  used  in  the  course  "Research 
Pharmacology"  to  teach  graduate  and 
medical  students  the  newest  techniques 
in  brain  research.  Application  received 
by  Commissioner  of  Customs:  October 
18, 1982. 

Docket  No.  83-17.  Applicant:  SRI 
International,  Molecular  Physics 
Laboratory,  333  Ravenswood  Avenue, 
Menlo  Park,  CA  94025.  Instrument:  Rare 
Gas  Halide  Excimer  Laser,  TE-861T  and 
RXM  Magnesium  Fluoride  Optics. 
Manufacturer:  Lumonics,  Canada. 
Intended  use  of  instrument:  The 
instrument  is  intended  to  be  used  for  the 
study  of  oxygen  atom  reactions  with  the 
objective  of  understanding  the 
recombination  and  energy  transfer 
processes.  Application  received  by 
Commissioner  of  Customs:  October  18, 
1962. 


Docket  No.  83-18.  Applicant: 
University  of  California,  Berkeley, 
School  of  Optometry,  2405  Bowditch 
Street,  Berkeley,  CA  94720.  Instrument: 
Electronic  Visual  Display  Unit  with 
Raster  Rotation.  Manufacturer:  Joyce 
Electronics,  United  Kingdom.  Intended 
use  of  instrument:  The  instrument  is 
intended  to  be  used  for  the  study  of 
amblyopia,  a  general  term  which 
describes  a  unilateral  loss  of  vision 
usually  associated  with  some  difficulty 
encountered  in  early  childhood.  The 
research-user  group  studies  the  root 
causes  of  developmental  visual  disorder, 
those  types  of  disorders  which  are 
neither  inherited  nor  arise  due  to  trauma 
or  secondary  illness.  Amblyopia  is  the 
most  basic  of  these  disorders.  The 
instrument  will  also  be  used  in  two 
courses:  P.O.  102.  Dioptrics  of  the  Eye — 
to  help  students  understand  optical 
properties  of  the  eye.  and  P.O.  299. 
Guided  Research — to  provide  practical 
experience  in  the  methods  and  details  of 
doing  research.  Application  received  by 
Commissioner  of  Customs:  October  18. 
1982. 

Docket  No.  83-27.  Applicant: 
University  of  California,  Department  of 
Pathology.  La  Jolla,  CA  92093. 
Instrument:  Camera  for  Electron 
Microscope.  Manufacturer:  Siemens 
Corp..  West  Germany.  Intended  use  of 
instrument:  The  instrument  is  an 
accessory  to  an  existing  electron 
microscope  made  by  the  same 
manufacturer  that  is  being  used  to 
perform  ultrastructural  research  in  the 
following  areas:  (a)  Demyehnating 
diseases  involving  the  viral  interactions 
of  neurotropic  viruses  with  host  tissues, 
(b)  effects  of  toxic  substances  on  the 
central  and  peripheral  nervous  system. 
and  (c]  studies  of  biopsy  specimens  of 
human  nervous  tissue.  The  objectives  of 
this  research  are:  to  identify  the 
infectious  agent  in  the  plasma 
membrane  of  nerve  cell  in  spongiform 
encephalopathies  and  to  determine  early 
alteration  of  the  plasma  membranes  in 
these  diseases,  to  determine  the 
localization  of  heavy  metal  within 
myelin  and  myelin  supporting  cells  in 
the  demyelination  process  induced  by 
heavy  metal  intoxication,  to  explore  the 
fine  structural  changes  and  mineral 
deposits  in  cardiac  muscle  following 
ischemia;  and  to  clarify  the  role  of  bile 
salts  in  the  development  of  cirrhosis. 
Application  received  by  Commissioner 
of  Customs:  October  20, 1982. 

Docket  No.  83-28.  Applicant: 
University  of  Washington,  Seattle, 
Washington  98195.  Instrument:  (10) 
Recording  Current  Meters,  Model  RCM- 
4  and  (4)  Conductivity  Cells,  Model  2105. 
Manufacturer:  Anderaa  Instruments. 
Norway,  Intended  use  of  instrument: 


The  instrument  is  intended  to  be  used  to 
measure  subsurface  ocean  currents, 
temperature  and  conductivity  in  ice- 
Lovered  waters  for  ven,'  long  periods 
and  over  a  range  of  depths.  The 
investigations  will  determine  the  low- 
frequency  characteristics  of  these 
parameters  at  high  latitudes,  using  long- 
term  moored  deployment  techniques. 
The  data  will  be  computer  translated 
and  processed  on  the  Llniversity 
translation  system.  Application  received 
by  Commissioner  of  Customs:  October 
20,  1982. 

Docket  No.  9,3-29.  Applicant; 
L'niversity  of  Washington.  Seattle. 
Washington  98195.  In.slrument:  (3)  TGA- 
3A  Water  Level  Gauges  and  (2)  Model 
286(3  Printers.  Manufacturer:  Anderaa 
Instruments,  Norway  Intended  use  of 
instrument:  The  instrument  is  intended 
to  be  used  to  measure  subsurface  ocean 
currents,  temperature  and  conductivity 
in  ice-covered  waters  for  very  long 
periods  and  over  a  range  of  depths.  The 
investigations  will  determine  the  low- 
frequency  characteristics  of  these 
parameters  at  high  latitudes,  using  long- 
term  moored  deployment  techniques. 
The  data  will  be  computer  translated 
and  processed  on  the  University 
translation  system.  Application  received 
by  Commissioner  of  Customs:  October 
20.  1982, 

Docket  -No.  83-33.  Applicant:  The 
Johns  Hopkins  Oncology  Center,  600 
North  Wolfe  Street,  Baltimore,  Maryland 
21205.  Instrument:  Electron  Microscope. 
EM-4tO  Manufacturer:  N.V.  Philips,  The 
Netherlands  Intended  use  of  instrument: 
The  instrument  is  intended  to  be  used 
for  the  investigation  of  tissue  culture 
cells  to  define  structure  differences 
between  normal  and  cancer  cells  so  that 
cancer  in  man  can  be  better  treated. 
Application  received  by  Commissioner 
of  Customs:  October  20, 1982. 

Docket  No.  83-34.  .Applicant:  Utah 
State  University.  Department  of 
Electrical  Engineering,  L'MC  41,  Logan, 
Utah  84322.  Instrument:  High  Energy 
Excimer  Pumped  Dye  Laser  System, 
TE861S-3  Manufacturer:  Lumonics,  Inc. 
Canada.  Intended  use  of  instrument:  The 
instrument  is  intended  to  be  used  for  the 
investigation  of  the  production  of  the 
lower  laser  level  of  the  mercury  halide 
molecules  as  well  as  to  investigate  the 
gain  of  the  mercury  halide  molecule  in 
the  infrared.  The  objective  of  this 
research  is  to  measure  the  production  of 
lower  laser  level  mercury  halide 
molecules  and  then,  hopefully,  this  will 
lead  to  improved  performance  of  the 
Navy's  satellite  to  submarine  laser 
communication  system.  In  addition,  the 
infrared  gain  of  HgBr  will  be  measured 
to  analyze  the  possibility  of  infrared 
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laser  action  in  HgBr.  Otlier  experiments 
to  be  conducted  will  include:  (a) 
investigation  of  fundamental  molecular 
processes  of  importance  to  laser 
communications  and  (b)  experiments 
investigating  nonlinear  optics. 
Application  received  by  Commissioner 
of  Customs:  October  20, 1982. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 

Richard  M.  Seppa, 

Director,  Statutory  Import  Programs  Staff. 

[FR  Doc  82-32188  Filed  11-23-82;  8:45  am| 
MUJNQ  CODE  3S10-2S-II 


Semiconductor  Tectinical  Advisory 
Committee;  Partiaily  Closed  Meeting 

agency:  International  Trade 
Administration,  Commerce. 
summary:  The  Semiconductor  Technical 
Advisory  Committee  was  initially 
established  on  January  3, 1973,  and 
recheirtered  on  September  18. 1981  in 
accordance  with  the  Export 
Administration  Act  of  1979  and  the 
Federal  Advisory  Committee  Act. 

The  Committee  advises  the  Office  of 
Elxport  Administration  with  respect  to 
questions  involving  (A)  technical 
specifications  and  policy  issues  relating 
to  those  specifications  which  are  of 
concern  to  the  Department,  [B) 
worldwide  availability  of  products  and 
s-ystems,  including  quantity  and  quality, 
and  actual  utilization  of  production 
technology,  (C)  licensing  procedures 
which  affect  the  level  of  export  controls 
apphcable  to  semiconductors,  or 
technology,  and  (D)  exports  of  the 
aforementioned  commodities  subject  to 
unilateral  and  multilateral  controls 
which  the  United  States  established  or 
in  which  it  participates  including 
proposed  revisions  of  any  such  controls. 

Time  and  Place:  December  9, 1982  at 
9:30  a.m.  The  meeting  will  take  place  at 
the  Main  Commerce  Building,  Room 
3407, 14th  Street  and  Constitution  Ave. 
NW.,  Washington,  D.C.  The  meeting  will 
continue  to  its  conclusion  on  December 
10, 1982,  in  Room  3407,  Main  Commerce 
Building. 

Agenda:  General  Session 

(1)  Opening  remarks  by  the  Chairman. 

(2)  Presentation  of  papers  or 
comments  by  the  public. 

(3)  Update  of  the  COCOM  schedule 
for  the  list  review. 

(4)  Subcommittee  reports: 

a.  Discrete  Semiconductor  Device, 

b.  Microcircuits  and 

c.  Semiconductor  Manufacturing 
Materials  and  Equipment. 

(5)  Nomination  and  election  of 
Chairman. 

(6)  New  business. 


Executive  Session 

(7]  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

PUBUC  PARTICIPATION:  The  General 
Session  of  the  meeting  will  be  open  to 
the  public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  time 
permits  members  of  the  public  may 
present  oral  Statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting. 

SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  delegate  of 
the  General  Counsel,  formally 
determined  on  September  29, 1981, 
pursuant  to  Section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended 
by  Section  5(c)  of  the  Government  In  the 
Sunshine  Act.  Pub.  L.  94-^i09,  that  the 
matters  to  be  discussed  in  the  Executive 
Session  should  be  exempt  from  the 
provisions  of  the  Federal  Advisory 
Committee  Act  relating  to  open  meetings 
and  public  participation  therein, 
because  the  Executive  Session  will  be 
concerned  with  matters  listed  in  5  U.S.C. 
552b(c)(l)  and  are  properly  classified 
under  Executive  Order  12356. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  thereof  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6628, 
U.S.  Department  of  Commerce, 
telephone:  202-377-4217. 
FOR  FURTHER  INFORMATION  OR  COPIES 
OF  THE  MINUTES  CONTACT:  Mrs. 

Margaret  Cornejo,  Committee  Control 
Officer,  Office  of  Export  Administration, 
Room  2613,  U.S.  Department  of 
Commerce.  Washington.  D.C.  20230, 
Telephone:  202-377-2583. 

Dated:  November  17.  1982. 
fohn  K.  Boidock, 

Director.  Office  of  Export  Administration. 

[FR  Doc  82-32165  Filed  11-23-82;  8:45  am] 
BtLLINQ  CODE  3S10-2S-M 


[A-588-045] 

steel  Wire  Rope  From  Japan; 
Preliminary  Results  of  Administrative 
Review  Of  Antidumping  Finding 

aoency:  International  Trade 

Administration,  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Administrative  Review  of  Antidumping 

Finding. 

SUMMARY:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 


antidumping  finding  on  steel  wire  rope 
from  Japan.  The  review  covers  103  of  the 
110  known  manufacturers,  exporters, 
and  third-country  resellers  of  this 
merchandise  to  the  United  States  and 
generally  the  period  October  1, 1980 
through  September  30, 1981.  The  review 
indicates  the  existence  of  dumping 
margins  in  particular  periods  for  certain 
firms. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties  for 
individual  firms  equal  to  the  calculated 
differences  between  United  States  price 
and  foreign  market  value  on  each  of 
their  shipments  during  the  periods  of 
review. 

Ten  Japanese  firms  failed  to  respond 
to  our  questionnaires  and  the  responses 
from  three  other  firms  were  inadequate. 
Where  company-supplied  information 
was  inadequate  or  no  information  was 
received,  the  Department  has  used  the 
best  information  available  for 
assessment  and  estimated  antidumping 
duty  cash  deposit  purposes.  Sixty-two 
firms  did  not  export  this  merchandise  to 
the  U.S.  during  their  respective  review 
periods.  The  cash  deposit  rates  for  those 
firms  will  be  equal  to  the  calculated 
margin  for  the  last  shipments  for  the 
individual  firms.  Interested  parties  are 
invited  to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  November  24, 1983. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  R.  Cox  or  Robert  J.  Marenick. 
Office  of  Compliance,  International 
Trade  Administration,  U.S,  Department 
of  Commerce,  Washington.  D.C.  20230, 
telephone:  (202)  377-5255. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  25, 1982,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (47  FR 
3395-9)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  steel  wire  rope 
from  Japan  (38  FR  28571,  October  15, 
1973)  and  announced  its  intent  to 
conduct  the  next  administrative  review 
by  the  end  of  October  1982.  As  required 
by  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"),  the  Department  has 
now  conducted  that  administrative 
review. 

The  substantive  provisions  of  the 
Antidumping  Act  of  1921  ("the  1921 
Act")  and  the  appropriate  Customs 
Service  regulations  apply  to  all 
unliquidated  entries  made  prior  to 
January  1. 1980. 
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Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  steel  wire  rope,  except 
brass  electroplated  steel  truck  tire  cord 
of  cable  construction  specially  packaged 
for  protection  against  moisture  and 
atmosphere.  The  steel  wire  rope  covered 
is  currently  classifiable  under  item 
numbers  642.1200.  642.1400,  642.1500, 
642.1600,  and  642.1700  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA). 

The  review  covers  102  of  the  108 
known  Japanese  firms  and  one  of  the 
two  known  third-country  resellers 
engaged  in  the  manufacture  and/or 
exportation  of  Japanese  steel  wire  rope 
to  the  United  States.  We  will  cover  in  a 
subsequent  review  six  Japanese  firms, 
Diayu  Kogyo  Co.,  Ltd.,  Nakasuji 
Seikosho,  Kiyohara  &  Co.,  Ltd.,  Nippo 
Wire  &  Rope  Co.,  Ltd.,  Ui  Steel  Products 
Works  Ltd.,  and  Wire  Shoji,  and  one 
Canadian  reseller,  Wesco  Industries 
Ltd.,  all  of  which  were  only  recently 
discovered  to  be  exporting  such 
merchandise  to  the  U.S.  We  have 
included  calculated  margins  for 
shipments  by  Mitsui  &  Co..  Ltd.; 
however,  in  light  of  the  recent  guilty 
plea  to  customs  fraud  by  Mitsui  &  Co. 
(U.S.A.]  Inc.,  a  wholly-owned  subsidiary 
of  Mitsui  &  Co.,  Ltd.,  we  may  defer 
publishing  final  results  of  review  for 
shipments  by  Mitsui  &  Co..  Ltd.  to  permit 
a  re-investiagion  of  its  dumping  margins. 

For  the  majority  of  the  firms  covered, 
the  peroid  of  review  is  October  1.  1980 
through  September  30,  1981.  The 
applicable  periods  are  indicated  for 
each  firm  under  the  Preliminary  Results 
of  the  Review. 

Sixty-two  firms  did  not  export 
Japanese  steel  wire  rope  to  the  U.S. 
during  their  respective  review  periods. 
The  estimated  antidumping  duty  cash 
deposit  rates  for  these  firms  shall  be 
equal  to  the  most  recent  rate  calculated 
for  each  firm.  Ten  manufacturers  and/or 
exporters  did  not  respond  to  our 
questionnaire  and  the  responses  from 
three  other  firms  were  inadequte.  For 
these  non-responsive  firms  we  used  the 
best  information  available  to  determine 
the  assessment  and  estimated 


antidumping  duty  cash  deposit  rates. 
The  best  information  available  is  the 
most  recent  rate  for  each  firm  or  the 
highest  rate  among  all  responsing  firms 
with  shipments  in  the  latest  period 
subject  to  this  review,  whichever  is 
higher.  Ten  firms,  Kanto  Steel  Wire  Co.. 
Ltd.,  Kinki  Steel  Wire  Rope  Mfg.  Co,. 
Ltd.,  Kyowa  Bussan  K.K.,  Nan  Rope  Co.. 
Ltd.,  Oaska  Ship  Supplies  Center,  Rope 
Services,  K.K.,  Taiyo  Sunco,  Inc.,  Sanyo 
Shokai.  K.K.,  Yamato  Industries  Co., 
Ltd.,  and  Yasada  &  Co.,  are  no  longer  in 
business  due  to  bankruptcy  or  merger 
Seven  other  firms.  Oriental  Corp.,  Oaska 
Wire  Rope  Manufacturers  Association. 
Sanko  Kogyo  K.K.,  Shigevama  &  Co.. 
Ltd.,  Syuto  Co.,  Ltd.,  C.T.'Takahashi  S, 
Co.,  Ltd.,  and  Tokyo  Special  Wire  Cn  . 
Ltd.,  never  were  involved  in  the 
manufacture  or  marketing  of  steel  wire 
rope.  The  Department  preliminarily  has 
decided  not  to  include  these  firms  in  this 
or  (except  for  past  entries)  future  section 
751  reviews.  This  is  not  a  proposal  to 
revoke  the  finding  with  respect  to  these 
firms.  If  they  begin  shipping  Japanese 
steel  wire  rope  to  the  U.S.,  we  shall  treat 
them  as  new  exporters. 

United  States  Price 

in  calculating  United  States  price,  the 
Department  used  pruchase  price,  as 
defined  in  section  772  of  the  Tariff  .\c\ 
or  section  203  of  the  1921  Act,  as 
appropriate.  Purchase  price  was  based 
either  on  the  packed  f.o.b.  price  to 
unrelated  purchasers  in  the  United 
States  or  to  unrelated  Japanese  trading 
companies  for  export  to  the  United 
States.  Where  applicable,  deductions 
were  made  for  inland  freight,  shipping 
charges,  customs  clearance  fees,  inland 
insurance,  and  lighterage,  in  accordance 
with  section  353.10  of  the  Commerce 
Regulations.  No  other  adjustments  were 
claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price,  or 
the  constructed  value  of  such  or  similar 
merchandise  when  there  were  no  sales 
or  insufficient  sales  in  the  home  market 
or  to  third  countries,  all  as  defined  in 
section  773  of  the  Tariff  Act  or  section 


205  or  206  of  lhe  1921  Act  The  home 
market  prices  were  based  on  the  packed 
delivered  prices  to  unrelated  purchasers. 
Adjustments  were  made,  where 
applicable,  for  inland  freight,  shipping 
charges,  and  differences  in  packing, 
credit  costs,  and  warranties,  in 
accordance  with  section  353.15  of  the 
Commerce  Regulations  and  section 
153.10  of  the  Customs  Regulations 

Where  sales  in  the  home  market  were 
made  over  an  extended  period  of  time. 
m  substantial  quantities,  and  at  prices 
which  did  not  permit  recovery  of  all 
costs  within  a  reasonatile  period  of  lime, 
the  Department  excluded  these  sales 
from  its  analysis.  When  the  remaining 
sales  in  the  home  market  were 
insufficient,  the  Department  used 
constructed  value,  as  defined  in  section 
773  of  the  Tariff  Act  or  section  206  of  the 
1921  Act,  as  appropriate. 

We  requested  cost  of  production 
information  from  all  but  seven  of  the 
manufacturers  of  steel  wire  rope  in 
Japan,  due  to  an  allegation  by  the 
petitioner  of  sales  below  the  cost  of 
production  in  the  home  market  during 
the  review  period  We  exempted  seven 
firms  from  providing  cost  of  production 
information  because  we  found  in  our 
last  review,  after  our  study  of  costs  of 
production,  that  they  had  an 
insignificant  amount  of  home  market 
sales  below  cost.  In  the  current  review. 
we  received  adequate  cost  data  from 
only  Tokyo  Rope  Mfg.  Co..  Ltd., 
Marusen  Wire  Rope  Mfg.  Co.,  Ltd,. 
Daishin  Shoji  Co.,  Ltd,,  and  Kyowa  Wire 
Rope  Mfg.  Co,,  Ltd.  .Marusen,  Daishin. 
and  Kyowa  are  not  full-line 
manufacturers:  they  subcontract  all 
work,  have  no  machines  of  their  own, 
and  produce  only  ver\'  limited  types  and 
sizes  of  steel  wire  rope.  We  considered 
as  inadequate  the  complete  response 
from  any  firm  which  did  not  submit 
required  cost  of  production  data. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 

United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margins  exist: 


Manufacturer/exportef 


Ace  Industrial  Co.,  Ltd „„ 

Ako  Rope,  K  K    _ „-™.ZIIZZI 

Asahi  Mini  Rope  Co..  Lid 

Chrysanthemum  Nippon  Wire  Rope  Co  ,  Ltd  /Izuma  Trading  Co    Ltd,. 
Chrysanttiemum  Nippon  Wire  Rope  Co  ,  Ltd. /Kent-Moore  Japan.  Inc.. 

Chuo  Seisakusho  Lld./AII  Ej<po»t«rs 

Dakto  Corp ..„..„..„„ 

Daisen  Kogyo 


Daiwa  Steel  Co  .  Ltd  (also  kncrnn  as  Oawa  Kogyo  K.K.).. 

Dia  Enlerprwes.  Ltd „ 

J.  Gofbor  &  Co .  (Japan) 

Godo  lessen  Co .  Lid .~__™. 

Hakko  Sangyo,  Lid „_„__„_.. 


nma  parted 


Oct  1,  1900  to  Sapl  30,  1961 . 

— do _ 


..do.. 


.410.. 


.4*).. 


..do_ 


..A).. 


-do.. 


..do.. 
„do.. 


'S.6a 


'S.W 

•jM 

'0 

•9jM 
'0 
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Manutacturar/axponer 


Hwmwi  Wire  Rop«  Mtg.  Co   Ltd./F«r  East  lfxJu»tn«/  Co  ,  Ltd — _ 

Hmwi  Wr»  Rop*  Mtg.  Co.  LW7Hig«»hi8**«  &  Co    Ltd 

ba  StMt  Rop«  mg.  Co.,  Ltd./  Hot  Tradfcig  Co ,  Ltd - -- 

Igrta  Wire  Rope  Co.,  Ltd./Mitsui  A  Co .  Ltd     

IgMi  Wire  RopB  Co.,  Lld./Kimur»  Shown.  Ltd.  (tormeily  knoum  n  Onka  SWp  Supplw  CwKer)- 

no-Ume  A  Co..  Ltd - 

hMla  Wire.  Rope  lnHg.  Co,  Lld./Mitaui  4  Co..  Lid 

J^wi  Steal  Wire  Rope  Co..Hd./Kohihir  Co  .  Ltd 

KMuga  Sako  Co..  Lld/Higa»hl**a  i  Co..Lld — 

Kaauga  Seiko  Co..  Lld./Koha^^n  Co..  Ltd 

KMuga  Sa*o  Co..  Ltd-ZNissho-lwai 

KaKiga  Sa*o  Co..  Lld./Surntom>  Cotporslton  (alio  iinoiMi  u  Sumitomo  Sho|i  Kasha  Lid.) ..- 

Katnaahima  TrK*ng  Co..  Ltd 

KaMlatKj  Wire  Products  Ltd./Mitau  i  Co..  Ltd 

Kku  Steai  A  Wire  Hope  Co.  Lld./Watanabe  Tracing  Co  ,  Ltd ____. 

KobayaaN  Metats  Ltd - - — 

Kolioiui  Slaal  Wire  Co .  Ltd./ilo«al(a  International -— — 

Kotoku  Steal  Wire.  Ltd./KanarT»tsu  Gostw  Ltd 

Kokoku  Steel  Wre.  Ltd./Koh»hin  Co..  Ltd.. ^^. 

Kokoku  Steel  Wre.  Ltd./Kongo  Corp   


Kotoku  Steel  Wire.  Ltd./Koyo  Boeta  Co .  Ltd 

Kokoku  Steel  Wire.  Ltd./Mit»ui  i  Co.  Ltd 

Kokoku  Steel  Wire.  Ltd./Nk*imen  Co..  Ltd  

Kokoku  Steel  Wire.  Ltd./Niaalxj  Iwai 

Kokoku  Steel  Wire.  Ltd/Shinko  Shoji  Kaoha  Ltd  (alao  known  as  Srnnsno  Corp.) — 

Kokoku  Steel  W»e,  Ltd./Somrtomo  Corporation  (also  known  as  Surnrtomo  Shoii  Kaisha).. 

Kokoku  Steal  Wire.  Ltd./Yutoku  4  Co..  Ltd 

Kondo  Iron  Works  Co..  Ltd ~ 

KosMwa  Iron  Works  Co  ,  Ltd 

Kyosei  Industry  Co.,  Ltd 

Kyowa  Wre  Rope  Mfg.  Co.,  Ltd./Mitsui  4  Co ,  Lid    

Kyowa  Wre  Rope  Mfg.  Co ,  Ltd./S.M  Industnes.  Inc — 

Kyo«w  Wre  Rope  Mfg.  Co.  Ltd./Yutoku  4  Co.  Ltd 

Lfcerty  Shokai.  Ltd 

Maruka  Machinery  Co .  Ltd 


Maruaan  Wire  Hope  Mfg.  Co .  Ltd./S  M  Industriea 

Mwusen  Wre  Hope  Mfg.  Co ,  Ltd./Yutoku  4  Co..  Ltd '■ — 

Meip  Seito  Co..  Ltd.  (also  known  as  Meqi  Steel  Wre  4  Rope  Co.,  Ltd.)/Mitaui  &  Co.,  Lid -. 

MiDwire  Industries  Co.,  Ltd./F.A.  Industrie  Corp  - 

MHwire  Industnes  Co..  Lid./K.  Onishi  4  Co..  Ltd  - 

MiiBwa  Trading  Co..  Ltd.  (also  known  as  Miaawa  Koaan  Kaana,  Ltd  i    S  M    ndustnea.  Inc. _.. 

Nagai  Hope  Mfg.  Co.  Ltd /Mitani  Kogyo  Co    

Namwa  Wire  Hope  Mfg.  Co  .  Ltd./Higashishiba  4  Co .  Lid 

Nwvwa  Wre  Rope  Mfg.  Co..  Ltd./Mitsu  4  Co..  Ltd 

Namwa  Wire  Hope  Mfg.  Co.  Lld./ail  exporters  ottier  than  Mrtsui  tx  Higashrahitja  

Nvika  Senahu  Steel  Wre  4  Hope  Co.,  Ltd/Sumitomo  Sho|i  Kaisna  lalso  known  as  Sumitorrx)  Corp.) 

Nanh  Trading  Co..  Ltd - - 

Nihon  (or  Nippon)  Miniature  Hope  Mfg.  Co..  Ltd./Kin-yo  Co..  Ltd - 

Ntion  (or  Nippon)  H«niature  Rope  Mfg.  Co..  Ltd./Mitsui  4  Co    Ltd 

•  Nihon  (or  Nippon)  Miniatura  Rope  Mfg.  Co.,  Ltd  /S  M  Industnes    

Nihon  (or  NIppor)  Miniature  Hope  Mfg.  Co..  Ltd/Yutoku  4  Co  ,  Ltd 

Nikko  (Seito)  Steel  Wre  Hope  Mfg.  Co  .  Ltd./Darnyo  Bussan  Co    Ltd  

Nkto  (Sa*o)  Steal  Wire  Hope  Mfg.  Co..  Ltd/The  FA  Industnes  Corp 
Nikto  (Sa*o)  Steal  Wre  Hope  Mfg.  Co..  Ltd  /Union  Co.  Lid.. 
Nippon  Steal  Wre  Rope  Mfg.  Co .  LKJ/MHsu  4  Co  .  Ltd 

Nishmura  Wire  Rope  Mfg.  Co..  Ltd./Kin-yo  Co  ,  Ltd  

Nishanura  Wre  Rope  Mfg.  Co ,  Ltd./K-M  Intemattonal  — 

Niahiya  Wre  Rope  Co..  Ltd./Mitsu  4  Co..  Ltd — 

Maael  Sangyo  Co .  Ltd - - 

NiaaN-Nippan  Ft#iura  Co..  Ltd 

Nctxjhara  Mfg.  4  Supply  Co 

Ryoai  Shoji  Co..  Ltd 

Sakai  4  Co..  Lid 

S«iwa  Seito  Co..  LK)./S.M  tnduatnas  Inc 

Saaaki  Kogyo  Yugan  Kanha 

Seito  Wre  Rope  Co..  Ltd./Kin-yo  Ck)..  Ltd _ 

Seito  Wire  Rope  Co  .  Ltd./Kohahln  Co  ,  Ltd 

Seito  Wire  Rope  Co.,  Ltd./Koutoku  Tradhig  Co..  Ud. 

Seito  Wire  Rope  Co ,  Ltd  /Okurs  4  Co  .  Ltd 

Seito  Wra  Rope  Co..  Ltd./S.M  Industnea,  Inc 

Seo  Haft»«are  Corp _ — __ 

SNbainoto  4  Co .  Lid 

Shimada  4  Co..  Ltd 

Shmko  Wire  Co  .  Lld/Kanematsu-Oosho  Ltd 

Shinto  Wra  Co..  Ltd./Mitsu  4  Co.,  Ltd 

Shnto  Wire  Co..  Ltd  /Niasho-lwai _ 

Shinto  Wire  C^..  Ltd./Shmaho  Corp _ 

Shinyo  Ropaa  Co..  Ltd./Higash«hiba  4  Co .  Lid 

,  Lld./Mltsu  4  Co..  Ltd 

,  Ltd./S.M  Industnes 

,  Ltd./Yutoku  4  Co  ,  Lid 

Ltd _ 


Time  period 


..do.. 
..do.. 
..do- 


..dQ.. 


.ilo- 


..do. 


..do.. 
..do.. 
_do- 


_dp- 


-do. 


..do- 


..do.. 
..do. 


..do.. 


do. 

Apr    1, 
Oct,  1, 

do. 


1979  to  Sept.  30, 
1960  to  Sept  30, 


1980 
1981 


J*>~ 


-Jo- 


„do_ 


..do.. 
..do.. 
,-do.. 


-do.. 


.Jta- 


~do- 


..do- 


..do.. 
..do., 
-do.. 


..do- 


..do„ 


..do.. 
..do., 
-do.. 
,.do.. 
-do- 


-do- 


..do- 


Mmgin 
(perc«nt) 


do.. 

Jto.. 

do.. 

do.. 

do_ 


.Jo- 


..do- 


Shinyo  Ropaa  Co.. 
Shinyo  Ropaa  Co.. 
Shinyo  Ropaa  Co.. 
Showa  Boaki  Ck>.. 

Sumiyoahi  Kinzoto  Kogyo - 

Taiho  Oaikoaho  Co .  Ltd./Kin-yo  Co  ,  Ltd... 

Taiaai  mri.  Corp 

Tiiyo  Salkl  (Iron  Works)  Co..  Ltd  /Far  East  Industnal  Co., 

Y.  Tafcauchi  and  Co 

Tanaka  Metala  Ckxp 

Takoto  Sangyo  Co..  Lld./SuniHomo  Corporation  (Sumitomo  Shof  Kanha.  Lid).. 

Taiioku  Swigyo  Co..  Ltd/The  Toaho  Co ,  Ltd 

Tafcoku  Sangyo  Co..  LW./Milau  4  Co ,  Ltd 

Taitoku  Sangyo  Co..  Ltd./MHaubiahi  Corp 


..do- 
..do- 
..do- 
..do.. 
-do- 


..do.. 


..do.. 
..do.. 
..do- 


-do- 


..do.. 
..do.. 


..do.. 


do 

do 

Aug.  4.  1979  to  Sept.  30.  1981 . 
Oct.  1.  1960  to  Sept  30.  1961  . 

do 

do 

...-.do- - 


..do- 


..do- 


...do- 
...do- 
...do.. 
...do.. 
...do- 


..do.. 


,  Lid.. 


..do.. 
..do.. 
...do.. 
,..do- 


..do.. 


...do- 
...do- 


'S.68 
5.68 
'9.68 
'3.81 
'3.81 
'5  66 
'0.47 
'9  68 
'0 
'0 
"12 
4.62 
'9  68 
'0 
462 
'5  68 
'  31 
'0 
462 
0 
'0 
462 
'2  55 
4.62 
462 
'1.76 
'0 
462 
'9.66 
'5.68 
'0 
'0 
22 
23 
•5  68 
'5.68 
4.62 
.92 
'0 
462 
462 
'0 
'0 
'2  59 
•0 
9  68 
'0 
'5.68 
'0 
'0 
'0 
■0 
462 
462 
'968 
0 
'  35 
'0 
'  06 
'5.68 
'5.68 
'5.68 
'5  68 
'5  68 
462 
'9.68 
'0 
'9.68 
4.62 
4.62 
4.62 
'9.68 
'5.88 
■5.68 
'0 
'0 
'0 
0 
462 
'0 
4  62 
'0 
'5.68 
'9.88 
'0 
'5  68 
568 
'566 
'5.68 
4  62 
462 
'0 
'0 
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Mwgin 
(percent) 


Manufacturer /exporter 


'8.68 
5.68 
'S.68 
'3.81 
'3.81 
'5  68 
'0.47 
'9  68 
'0 
'0 
"12 
4.62 
'9  68 
'0 
462 
'5  68 
'  31 
'0 
462 
0 
'0 
462 
'2  55 
462 
462 
'1.76 
'0 
462 
'9.68 
■5.68 
'0 
'0 
22 
23 
'5  68 
'5.68 
4.62 
.92 
'0 
462 
462 
'0 
'0 
'2  59 
'0 
9  68 
'0 
■5.68 
'0 
'0 
'0 
'0 
462 
482 
'968 
0 
'  35 
'0 
'  06 
■5.68 
'5  68 
'5.68 
'5  68 
'5  68 
462 
'9  68 
'0 
'9.68 
462 
462 
462 
'9.68 
'5.68 
■5.68 
■0 
'0 
'0 
0 
482 
'0 
4  62 
'0 
■5.68 
■9.68 
■0 
'5.68 
568 
■568 
■5.68 
4.62 
462 
'0 
'0 


Te*oku  Sangyo  Co..  Ltd./Nissho  hum 

Teikoku  Sangyo  Co..  Lid  /Watanabe  Trading  Co.,  Ltd..___. 
Tokyo  Rope  Mfg  Co..  Ltd./C  Itoh  A  Co.  Ud 

Toyo  Sangyo  Co.,  Ud _. 

Union  Wire  Rope  Mfg.  Co  Ltd./Sanyu  Bussan  Kaisha.  LU.. 

Yamaslw  Co.  Ltd _. 

Yuasa  Trading  Co.  Ltd 

'  f4o  shipments  durmg  ttw  period. 


Time  period 


do 

do „ 

Apr  1.  1978  to  Mar  31.  1979  .. 
Apr    1    1979  to  Sept   30    1960 
Oct   1    1980  to  Sept   30.  '98i 

do 

-...A) 

_...*» 

— do _„, 


'1.08 

•0 

1.07 

2-21 

'2^1 

see 

t  62 
'9  68 
'5.68 


Manufacturer/third-country  reseller  (country) 

Time  penod 

(percent) 

Dashin  ShO).  Co  .  Ltd  /Vanguard  Steel  Ud  (Canada) „ 

Shmyo  Ropes  Co..  Ltd  /Vanguard  Steel  Ltd  (Canada)..          

Oct.  1,  1980  to  Sept.  30.  1981 . 

do 

4  49 

'  No  shipments  during  the  perred. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Any  request  for 
an  administrative  protective  order  must 
be  made  no  later  than  5  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assesss, 
dumping  duties  on  all  appropriate 
entries  made  with  purchase  dates  during 
the  time  periods  involved.  Individual 
differences  between  United  States  price 
and  foreign  market  value  may  vary  from 
the  percentages  stated  above.  The 
Department  will  issue  assessment 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Further,  as  provided  for  in  section 
353.48(b)  of  the  Commerce  Regulations, 
a  cash  deposit  of  estimated  antidumping 
duties  based  upon  the  most  recent  of  the 
above  margins  shall  be  required  on  all 
shipments  of  Japanese  steel  wire  rope 
from  these  firms  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results.  Because  the  weighted-average 
margins  for  the  manufacturer/exporter 
combinations  Iwata  Wire  Rope  Mfg.  Co., 
Ltd. /Mitsui  &  Co.,  Ltd.,  Kasuga  Seiko 
Co.,  Ltd./Nissho  Iwai,  Kokoku  Steel 
Wire  Co.,  Ltd./Itotaka  International, 
Kyowa  Wire  Rope  Mfg.  Co..  Ltd./S.M. 
Industries.  Kyowa  Wire  Rope  Mfg.  Co., 
Ltd./Yutoku  &  Co.,  Ltd.,  Nishimura  Wire 
Rope  Mfg.  Co.,  Ltd./Kin-yo  Co.,  Ltd.,  and 
Nishiya  Wire  Rope  Co.,  Ltd./Mitsui  & 
Co.,  Ltd.  are  less  than  0.50  percent  and 
therefore  de  minimis,  the  Department 
shall  not  require  cash  deposits  on  their 
shipments.  These  deposit  requirements. 


and  the  waivers  for  the  seven 
manufacturer/exporter  combinations 
listed  above,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  adininistrative  review  and  notice  are 
in  accordance  with  section  751(a)(1)  of  the 
Tariff  Act  (19  U.S.C.  1675(a)(1))  and  section 
353.53  of  the  Commerce  Regulations  (19  C¥V. 
353.53). 

Dated:  November  16.  1982. 
Gary  N.  Horlick, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc,  82-32099  Filed  11-23-82,  845  am) 
BtLUNG  COO£  3510-2&-M 

Ceramic  Tile  From  Mexico;  Preliminary 
Results  of  Administrative  Review  of 
Countervailing  Duty  Order 

agency:  International  Trade 
Administration,  Commerce, 
ACTION:  Notice  of  Preliminary  Results  of 
Administrative  Review  of 
Countervailing  Duty  Order. 

SUMMARY:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  ceramic  tile 
from  Mexico.  The  review  covers  12  of 
the  exporters  of  this  merchandise  to  the 
United  States  and  the  period  February 
23,  1982  through  March  31,  1982.  As  a 
result  of  this  review,  the  Department  has 
preliminarily  determined  the  amount  of 
net  bounty  or  grant  for  these  firms  to  be 
zero.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  November  24, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Stephen  Nyschot  or  Richard  Moreland, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 
Background 
On  May  10, 1982,  the  Department  of 


Commerce  ("the  Department"! 
published  in  the  Federal  Register  (47  FR 
20013)  a  countervailmjj  duty  order  on 
ceramic  tile  from  Mexico,  That  order  set 
forth  a  certification  process  that  allowed 
an  adjustment  of  the  estimated 
countervailing  duty  deposit  rate  to  zero 
for  certain  firms  and  established  a  zero 
deposit  rate  for  the  firm  of  [esus  Garza 
/\rocha.  which  had  already  met  those 
requirements. 

On  )une  17,  1982  the  Department  sent 

a  letter  to  the  Government  of  Mexico 
and  all  other  interested  parties  notifying 
them  of  the  Department's  intent  to 
conduct  an  administrative  review  under 
section  751(a)  of  the  Tariff  Act  of  19.30 
("the  Tariff  Act")  for  certified  firms 
Based  on  the  results  of  the  review,  we 
could  establish  zero  deposit  rates  for 
those  firms  which  were  certified  and 
verified  as  having  neither  applied  for 
nor  received  countervailable  benefits 
during  the  review  period,  and  we  would 
issue  assessment  instructions  for 
shipments  by  such  firms  during  the 
review  period.  We  specified  that  we  had 
to  receive  the  required  certifications 
from  the  firms  and  the  Government  of 
Mexico  no  later  than  July  lb,  1982,  We 
received  by  that  date  the  needed 
certifications  for  the  following  12  firms' 

Ladrillera  la  Casa.  S,  de  R.L.  [Sr, 
Regnaldo  Gutierrez); 
Terracon,  S.A.; 
Reynold  Martinez  Chapa; 
).  Antonio  Lara  Luna; 
[.  Federico  Lara  Luna: 
Teofilo  Covarrubias  Villarreal; 
Ricardo  C.  Martinez; 
Norberto  Cortez  Gonzales; 
Victor  Hugo  Arreolo: 
Juan  M.  Rodriguez  Benavidez; 
Ceramica  Sante  Fe,  S  A.; 
Prodiba.  S.A. 

Scope  of  the  Review 

The  merchandise  co\ered  by  this 
review  is  ceramic  tile  from  Mexico, 
including  non-mosaic,  glazed  and 
unglazed  ceramic  floor  and  wall  tile. 
Such  merchandise  is  currently 
classifiable  under  items  532.2400  and 
532.2700  of  the  Tanff  Schedules  of  the 
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United  States  Annotated.  The  reivew 
covers  the  above  12  exporters  and  the 
period  from  February  23. 1982,  the  date 
hquidation  of  entries  was  suspended  in 
the  preliminary  affirmative 
determination  (47  FR  7866),  through 
March  31, 1982.  The  review  includes  the 
three  countervailable  programs  cited  in 
the  Department's  order:  CEDI,  FOMEX 
and  CEPROn. 

Analysis  of  the  Programs 

The  Certificado  de  Devolucion  de 
Impuesto  ("CEDI")  is  a  certificate  issued 
by  the  Government  of  Mexico  in  an 
amount  equal  to  a  percentage  of  the 
value  of  exported  ceramic  tile.  The  CEDI 
certificates  may  be  used  to  pay  a  wide 
range  of  federal  tax  liabilities  (including 
payroll  taxes,  value  added  taxes,  federal 
income  taxes,  and  import  duties). 

The  fund  for  the  Promotion  of  Exports 
of  Mexican  Manufactiired  Products 
("FOMEX")  is  a  trust  fund  administered 
by  the  Mexican  Treasury  Department, 
with  the  Bank  of  Mexico  (Mexico's 
central  bank)  acting  as  trustee.  The 
Bank  of  Mexico,  through  fintmcial 
institutions,  makes  FOMEX  loans 
available  at  preferential  rates  to 
manufacturers  and  exporters  of  ceramic 
tile  for  two  purposes:  pre-export 
(production)  financing  and  export 
financing. 

Certificates  of  Fiscal  Promotion 
("CEPROFI")  are  tax  certificates  which 
are  used  to  promote  the  goals  of  the 
National  Industrial  Development  Plan 
and  are  granted  in  conjunction  with 
investments  in  designated  priority 
industrial  activities  and  geographic 
regions.  CEPROFI  certificates  can  be 
used  to  pay  a  wide  range  of  federal  tax 
liabilities. 

The  12  firms  listed  above  all  have 
individually  certified  that  they  have  not 
received  benefits  under  any  of  the  three 
countervailable  progrims  during  the 
review  period,  and  will  not  apply  for  or 
receive  benefits  under  any  of  these 
programs  in  the  future.  The  Government 
of  Mexico  has  certified  that  these  firms 
have  not  received  benefits  under  any  of 
the  three  programs.  Prodiba,  S.A.  stated 
that  it  had  received  some  FOMEX  loans 
during  1981,  but  that  these  loans  had 
been  repaid  prior  to  the  review  period 
and  it  would  not  apply  for  or  receive 
benefits  under  any  of  the  three  programs 
in  the  future. 

Verification 

We  verified  the  information  presented 
through  examination  of  documents  and 
records  of  the  Government  of  Mexico. 


Analysis  of  Comments  Received 

The  Department  has  already  received 
the  following  comments  on  various 
aspects  of  this  administrative  review: 

(1)  Comment:  The  petitioner,  the  Tile 
Council  of  America,  Inc.,  objects  to  our 
conducting  an  administrative  review  at 
this  time,  contending  that  a  review 
under  section  751  should  not  begin  until 
the  armiversary  date  of  the  order,  i.e.,  12 
months  after  the  date  of  the  order. 

Department 's  Position:  The  intent  of 
Congress  was  not  to  set  minimum,  but  to 
set  maximum  time  limits  within  which  a 
section  751  review  should  begin.  The 
Department  has  statutory  permissive 
authority  to  conduct  an  administrative 
review  of  a  countervailing  duty  order 
before  its  anniversary  date. 

(2)  Comment:  One  Mexican  ceramic 
tile  firm  contends  that  the  Department 
should  immediately  lower  the  estimated 
duty  deposit  rate  from  15.84  percent  to 
5.84  percent  for  all  exports  of  this 
merchandise  to  the  United  States,  based 
on  the  Mexican  government's 
suspension  of  CEDI  benefits  for  all 
exports  on  or  after  August  26, 1982.  The 
firm  cites  as  a  precedent  the  action 
taken  by  the  Department  on  July  27, 1981 
(46  FR  38398]  to  lower  the  duty  deposit 
rate  on  iron  metal  castings  from  India 
without  going  through  an  administrative 
review  under  section  751. 

Department's  Position:  Following  the 
adjustment  in  duty  deposit  rates  made 
for  the  Indian  castings  case,  the 
Department  reviewed  its  action  and 
reconsidered  the  policy  and 
administrative  impact.  We  concluded 
that  we  would  not,  even  in  unusual 
circumstances,  continue  the  practice. 
The  logical  extension  of  such  a  policy 
was  that  the  Department  would  have  to 
raise  the  duty  deposit  rate  in  situations 
where  the  subsidy  rate  had  been 
increased. 

The  Department  did  not  do  this,  even 
in  the  case  of  leather  wearing  apparel 
from  Mexico  where  we  had  evidence 
that  the  CEDI  rate  had  doubled.  The 
obvious  problem  is  that  such  a  policy  is 
inherently  biased  toward  decreases 
which  governments  will  expeditiously 
report. 

A  policy  which  allows  for  the 
immediate  adjustment  of  the  rate 
precludes  the  participation  of  other 
interested  parties,  clearly  contrary  to 
congressional  intent.  The  provisions  for 
review  and  comment  permit  full 
consideration  of  the  facts.  The  petitioner 
may  wish  to  dispute  the  facts  or  allege 
additional  subsidies  which  have  not  yet 
been  investigated. 

For  these  reasons,  the  Department 
intends  to  make  future  changes  in  duty 


deposit  rates  in  the  context  of  the 
section  751  review  process. 

(3)  Comment-  If  the  Department  will 
not  immediately  lower  the  duty  rate 
from  15.84  percent  to  5.84  percent,  that 
action  should  be  taken  upon  completion 
of  the  current  review. 

Department's  Position:  The 
Department  specifically  agreed  to  the 
ciurent  review  only  on  the  condition 
that  the  scope  of  the  review  be  narrowly 
confined  to  the  simple  verification  that 
certain  firms  had  not  applied  for  nor 
received  CEDI,  FOMEX  or  CEPROn 
benefits. 

(4)  Comment:  The  Department  should 
immediately  instruct  the  U.S.  Customs 
Service  to  stop  requiring  the  deposit  of 
any  countervailing  duties  for  the  12 
firms  covered  by  this  review,  since  it 
has  been  clearly  established  that  none 
of  these  12  firms  has  received  benefits 
under  any  of  the  three  programs 
involved. 

Department's  Position:  As  explained 
under  Comment  1  above,  the 
Department  believes  changes  in  deposit 
rates  should  be  implemented  by  the 
administrative  review  procedure,  to 
provide  an  opportunity  for  all  interested 
parties  to  participate. 

(5)  Comment:  Upon  completion  of  the 
751  review,  we  should  authorize  the 
liquidation  of  entries  through  August  31. 
1982  for  the  12  firms  involved,  since  the 
Department  has  verified  that  these  firms 
have  not  received  any  benefits  through 
August  1982. 

Department's  Position:  When  we 
undertook  this  review,  we  informed  all 
parties  that  our  review  period  would 
extend  through  March  31, 1982.  We 
believe  that  because  of  our  obligations 
to  all  interested  parties,  we  should  not 
extend  liquidation  belong  the  review 
period. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  there  was 
no  net  bounty  or  grant  conferred  on  the 
12  firms  listed  during  the  period  of 
review.  Accordingly,  the  Department 
intends  to  instruct  the  Customs  Service 
not  to  assess  countervailing  duties  on 
shipments  of  this  merchandise  from 
these  12  firms  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  February  23. 1982  and  exported  on 
or  before  March  31. 1982. 

Further,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act.  we  intend  to 
instruct  the  Customs  Service  not  to 
require  any  cash  deposit  of  estimated 
countervailing  duties  for  shipments  of 
this  merchandise  from  these  12  firms     . 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
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publication  of  the  final  results  of  this 
administrative  review.  This  deposit 
requirement  shall  not  affect  the  zero 
deposit  rate  already  established  for  the 
firm  of  Jesus  Garza  Arocha,  nor  shall  it 
affect  the  existing  15.84  percent  deposit 
rate  for  all  other  firms,  and  it  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
request  for  an  administrative  protective 
order  must  be  made  no  later  than  5  days 
after  the  date  of  publication.  The 
Department  will  publish  the  final  results 
of  the  administrative  review  including 
the  results  of  its  analysis  of  issues 
raised  in  such  written  comments  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  355.41  of  the  Commerce 
Regulations  (19  CFR  355.41J. 
Gary  N.  Norlick, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
November  18.  1982. 

|FR  Doc  82-32289  Filed  11-2J-.8Z;  8:45  ami 
BILLING  CODE  3510-25-M 

National  Oceanic  and  Atmospheric 
Administration 

National  Marine 

Fisheries  Service;  Modification  No.  2  to 

Permit  No.  223 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  216.33(d)  and  (e)  of 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216).  and  §  222.25  of  the 
Regulations  Governing  Endangered 
Species  Permits  (50  CFR  Part  222), 
Scientific  Research  Permit  .No.  223 
issued  to  Dr.  Louis  Herman.  Director. 
Kewalo  Basin  Marine  Mammal 
Laboratory,  University  of  Hawaii,  on 
March  9, 1978.  as  modified  on  October 
31.  1978  (43  FR  50727).  is  further 
modified  to  extend  the  period  of 
authorized  taking  for  four  years. 

Accordingly,  Section  B-9  is  deleted 
and  replaced  by: 

"9.  This  permit  is  valid  with  respect  to 
the  taking  authorized  herein  until 
December  31, 1986." 

This  modification  becomes  effective 
upon  publication  in  the  Federal  Register. 

The  Permit  as  modified  and 
documentation  pertaining  to  the 
modification  are  available  for  review  in 
the  following  offices:  -^ 


Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service.  3300 
Whitehaven  Street,  N.W..  Washington, 
D.C.; 

Regional  Director,  National  Marine 
Fisheries  Service.  Southwest  Region.  300 
South  Ferry  Street,  Terminal  Island, 
California  90731;  and 

Regional  Director,  National  Marine 
Fisheries  Service.  Alaska  Region.  P.O. 
Box  1668.  Juneau.  Alaska  99802. 

Daled:  November  19.  1982, 
Richard  B.  Roe. 

Acting  Director.  Office  of  Marine  Mammals 
and  Endangered  Species.  National  Marine 
Fisheries  Service.  » 

jFR  Dtir  K2-:t2284  Filed  11-23-82:  B:4Sani| 
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Intent  To  Evaluate 

AGENCY:  National  Oceanic  and 
.'Atmospheric  Administration.  Office  of 
Coastal  Zone  Management,  Commerc£^_ 
ACTION:  Notice  of  Intent  To  Evaitt^teT 

SUMMARY:  The  National  Ocea/nic  and 
Atmospheric  Administration,  Office  of 
Coastal  Zone  .Management  (OCZM), 
Office  of  Policy.  Evaluation  and 
External  Relations,  announces  its  intent 
to  evaluate  the  performance  of  the 
Indiana  Coastal  Energy  Impact  Program 
(CEIP)  and  the  .Mississippi  CEIP  in  mid- 
December  1982;  and  the  Texas  CEIP  and 
the  Georgia  (Sapelo  Island)  and  Florida 
(Rookery  Bay  and  Apalachicola  River 
and  Bay  Estuarine  Sanctuaries  in 
January  1983.  These  reviews  will  be 
conducted  pursuant  to  Section  312  of  the 
Coastal  Zone  Management  Act  (CZMA) 
which/equires  a  continuing  review  of 
the  performance  of  the  states  with 
respect  to  coastal  management,  and 
their  adherence  to  the  terms  of  financial 
assistance  awards  funded  under  the 
CZMA.  The  CEIP  is  funded  by  Section 
308  and  the  Estuarine  Sanctuary 
Program  by  Section  315,  The  reviews 
involve  consideration  of  written 
submission*,  a  site  visit  to  the  state,  and 
consultations  with  interested  Federal, 
state  and  local  agencies  and  members  of 
the  public.  Public  meetings  will  be  held 
in  Indiana.  Texas,  and  Georgia  as  part 
of  the  site  visits.  In  Mississippi  and 
Florida  the  public  meetings  will  be  held 
in  conjunction  with  a  later  site  visit,  at 
the  time  of  the  evaluation  of  each  state's 
approved  coastal  zone  management 
program  funded  under  Section  306, 
(Final  evaluation  findings  will  not  be 
completed  until  the  public  has  had  this 
opportunity  to  comment,  and  when  the 
evaulation  also  has  been  conducted  for 
the  coastal  zone  management  program). 
Notice  of  these  meetings  will  be  issued 
by  each  state.  Copies  of  each  state's 


most  recent  performance  report,  as  well 
as  the  OCZ.M's  notification  letter  and 
supplemental  information  request  to  the 
state,  are  available  upon  request  from 
the  OCZM.  A  subsequent  notice  will  be 
placed  in  the  Federal  Register 
announcing  the  availability  of  the  Final 
Findings  once  completed.  Fi^r  further 
information  contact  Harriet  Knight. 
Chief  of  Program  Evaluation,  Office  of 
Coastal  Zone  Management.  Page 
Building  1,  3300  Whitehaven  Street. 
NW.,  Washington   DC.  20235 
(telephone;  202/634-5245). 

Dated:  November  16.  1982. 
William  Matuszeski, 

Acting  Assistant  Administrator  for  Coastal 
Zone  Management. 

|FR  Doc   82-32132  Filed  11-23-82:  845  am| 
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COMMISSION  OF  FINE  ARTS 

Notice  of  Meeting 

The  Commission  of  Fine  Arts  will  next 
meet  in  open  session  on  Tuesday, 
December  14. 1982,  at  10:00  a.m.  in  the 
Commission's  offices  at  708  Jackson 
Place,  NW.,  Washington,  D.C.  20006  to 
discuss  various  projects  affecting  the 
appearance  of  Washington  including 
buildings,  memorials,  parks,  etc.,  also 
matters  of  design  referred  by  other 
agencies  of  the  government.  For  details 
of  agenda  please  call  566-1066. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to  Mr. 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address. 

Dated  in  Washington,  D.C.  November  17. 
1982. 

Charles  H.  Atherton, 

Secretary 

|FR  Doc  82-32258  Filed  11-23-82;  8:45  ain| 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjusting  the  Import  Restraint  Level 
for  Certain  Man-Made  Fiber  Textile 
Products  From  India 

Niivi'mlitT  Ih   I'JH- 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements. 
ACTION:  Increasing  the  consultation 

level  for  man-made  fiber  furnishings, 
such  as  blankets,  bedspreads,  and  other 
bedding,  in  Category  666,  produced  or 
manufactured  in  India  and  exported 

during  the  agreement  >ear  which  began 
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on  January  1. 1982.  from  256,410  pounds 
to  512,821  pounds. 

(A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A.  numbers 
was  published  in  the  Federal  Register  on 
February  28,  1980  {45  FR  13172).  as  amended 
on  April  23,  1980  (45  FR  27463).  August  12. 

1980  (45  FR  53506).  December  24.  1980  (45  FR 
85142).  May  5.  1981  (46  FR  25121),  October  5, 

1981  (46  FR  48963).  October  27.  1981  (46  FR 
52409).  February  9.  1982  (45  FR  5926).  and 
May  13.  1982  (47  FR  20654)). 

SUMMARY:  Pursuant  to  the  terms  of  the 
Bilateral  Cotton.  Wool,  and  Man-Made 
Fiber  Textile  Agreement  of  December 
30, 1977,  as  amended,  between  the 
Governments  of  the  United  States  and 
India,  the  consultation  level  established 
for  man-made  fiber  textile  products  in 
Category  666  is  being  increased  to 
512,821  pounds  for  the  agreement  year 
which  began  on  January  1,  1982  and 
extends  through  December  31, 1982,  at 
the  request  of  the  Government  of  India, 
EFFECTIVE  DATE:  November  24,  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ross  Arnold,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
Washington.  D.C.  20230  (202/377-4212). 
SUPPLEMENTARY  INFORMATION:  On 
December  18, 1981,  there  was  published 
in  the  Federal  Register  (46  FR  61685)  a 
letter  dated  December  15,  1981  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
to  the  Commissioner  of  Customs,  which 
established  levels  of  restraint  for  certain 
specific  categories  of  cotton,  wool,  and 
man-made  fiber  textile  products. 
including  Category  666,  produced  or 
manufactured  in  India,  which  may  be 
entered  into  the  United  States  for 
consumption,  or  withdrawn  from 
warehouse  for  consumption,  during  the 
twelve-month  period  which  began  on 
January  1,  1982  and  extends  through 
December  31, 1982.  In  the  letter 
published  below,  in  accordance  with  the 
terms  of  the  bilateral  agreement,  the 


Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commission  of  Customs  to 

increase  the  twelve-month  level 
previously  established  for  Category  666 
to  512.821  pounds. 
Waiter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
November  18.  1982. 

Committee  for  the  Implementation  of  Textile 
.Agreements 

Commissioner  of  Customs. 
nppartment  of  the  Treasury; 
iVashmgtor.  DC  20229 

[Jear  .Mr  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directive  issued  to  you  on  December  15,  1981 
by  the  Chairman  of  the  Committee  for  the 
Implementation  of  Textile  .Agreements 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool,  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
India 

Effective  on  November  24.  1982.  paragraph 
1  of  the  directive  of  December  15.  1981  is 
further  amended  to  increase  the  level  of 
restraint  for  man-made  fiber  textile  products 
in  Category  666  to  512.821  pounds,' 

The  action  taken  with  respect  to  the 
Government  of  India  and  with  respect  to 
imports  of  man-made  fiber  textile  products 
from  India  has  been  determined  by  the 
Committee  for  the  Implementation  of  Textile 
.Agreements  to  involve  foreign  affairs 
functions  of  the  United  States,  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exeption  to  the  rule-making 
provisions  of  5  L'  SC,  553,  This  letter  will  be 
published  in  the  Federal  Register 

Sincerely 
Walter  C   [.enahan. 

Chairman.  Committee  for  the  Implementation 
o'  Textile  Agreements 

FR  Doc   82-32193  Flied  n-;3-8;;,  8  45  am| 
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'  The  level  of  restraint  has  not  been  adjusted  to 
reflect  any  imports  after  December  31,  1981 


,!MI 
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Changes  in  the  Textile  Category 
System 

November  18, 1982. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements. 

ACTION:  Changes  in  the  Textile  Category 
System. 

summary:  The  Correlation:  Textile  and 
Apparel  Categories  with  the  Tariff 
Schedules  of  the  United  States, 
Annotated,  provides  for  placement  of 
Tariff  Schedules  of  the  United  States. 
Annotated  (T.S.U.S.A.)  numbers  in  the 
Textile  Category  System.  Amendments 
to  the  T.S.U.S.A.  under  Executive  Order 
12389  of  October  25,  1982  and  certain 
administrative  changes  require 
amendments  to  the  Correlation.  These 
changes  are  cited  on  the  list  which 
follows  this  notice. 

EFFECTIVE  DATE:  January  1,  1983. 

FOR  FURTHER  INFORMATION  CONTACT: 

Claire  McDermott.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
Washington,  D.C.  20230  (202/377-4212). 

Walter  C.  Lenahan, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

January  1,  1983  Changes  to  the 
CORRELATION 


Caiegor> 

Type  of  Change 

342 

Change  383  0840 

to 

383  0838 

and 

383  084 1 

Change  383  0846 

tc 

383  0838 

and 

383  0844 

Add  383  4765 

Change  383  5055 

to 

383  5050 

and 

383  5062 

Change  383  5056 

to 

383  5050 

and 

383  6063 

Change  383  5060 

to 

383  5050 

and 

383  5062 

Change  383  5061 

to 

383  5050 

and 

383  5063 

Change  383  5065 

to 

383  5050 

and 

383  5067 

Change  383  5066 

to 

383  5050 

and 

383  5069 

Change  383  5070 

to 

383  5050 

and 

383  5072 

Change  383  5071 

10 

383  5050 

and 

383  6073 

669 

Add  386  1110 
Delete  706  3400 
Delete  706  3900 
Delete  706  4150 
Delete  706  4150 

670 

Add  706  3400 
Add  706  3900 
Add  706  4140 
Add  706.4150 

Conversion  Factor 

^20 

|FR  Doc  82-32154  Filed  11-23-82.  8:45  an 
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DEPARTIMENT  OF  EDUCATION 

Handicapped  Children's  Early 
Education  Program;  State 
Implementation 

AGENCY:  Department  of  Education. 
ACTION:  Application  Notice  for 
Transmittal  of  Applications  for  F'iscal 
Year  1983. 

Applications  are  invited  for  new 
awards  under  the  State  Implementation 
Grants  Program  for  the  Handicapped 
Children's  Early  Education  Program 

Authority  for  this  program  is 
contained  in  Sections  623  and  624  of  the 
Education  of  the  Handicapped  Act,  (20 
U.S.C.  1423,  1424.) 

Awards  are  made  under  this  program 
to  State  Education  Agencies. 

The  purpose  of  this  program  is  to 
assist  State  Education  Agencies  in  the 
development  and  implementation  of 
Statewide  plans  for  preschool  and  early 
education  for  children  with  handicaps. 

CLOSING  DATE  FOR  TRANSMITTAL  OF 
APPLICATIONS: 

Applications  for  awards  must  be 
mailed  or  hand  delivered  bv  January  14, 
1983. 

APPLICATIONS  DELIVERED  BY  MAIL:  An 

application  sent  by  mail  must  he 
addressed  to  the  Department  of 
Education.  Application  Control  Center 
Attention:  84.024C.  400  Maryland 
Avenue.  SW..  Washington.  DC,  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  l.',S,  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  US,  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier, 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  a  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service 

An  applicant  should  note  that  the  U.S. 


Postal  Service  does  not  uniformly 
provide  a  dated  postmark  Before  relv  ing 
on  this  method,  an  applicant  should 
check  with  its  local  post  office 

.An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail 
Each  late  applicant  will  be  notified  that 
its  application  will  not  be  considered. 

APPLICATIONS  DEUVERED  BY  HAND:  An 

application  that  is  hand  delivered  must 
be  taken  to  the  US,  Department  of 
Education.  .-Application  Control  Center, 
Room  5673.  Regional  Office  Building  No. 
3,  "1h  and  D  Street.  SW.,  Washington 
DC, 

The  .Application  Control  Center  will 
accept  hand-delivered  applications 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.  (Washington.  DC.  time),  daily 
except  Satuardays.  Sundays,  or  Federal 
holidays 

An  application  that  is  hand  delivered 
will  not  be  accepted  after  4:30  p.m.  on 
the  closing  date 

AVAILABLE  FUNDS:  Grants  under  this 
program  for  Fiscal  Year  1982  totalled 
S661.000.  At  this  time  the  Fiscal  Year 
1983  appropriation  is  undetermined.  The 
average  grant  is  expected  to  be 
approximately  SlOO.OOCJ,  This  estimate 
does  not  bind  the  Department  of 
Education  to  a  specific  number  of  grants 
or  to  the  amount  of  any  grant  unless  that 
amount  is  otherwise  specified  by  statute 
or  regulations. 

APPLICATION  FORMS:  Appplication  forms 

and  program  information  packages  will 
be  mailed  to  eligible  applicants  or  can 
be  obtained  by  writing  to  the 
Handicapped  Children's  Early 
Education  Program,  Special  Education 
Programs.  Department  of  Education,  400 
•Maryland  Avenue.  SW.,  (Room  4046, 
Donohoe  Building)  Washington,  D.C. 
20202, 

The  program  information  is  intended 

to  aid  applicants  m  applying  ff,ir 
assistance  under  this  competition. 
.Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirement  beyond  those  specifically 
imposed  under  the  statute  and 
regulations  governing  the  competitions. 
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Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  The  Secretary  urges  that 
applicants  not  submit  information  that  is 
not  requested. 

APPLICABLE  REGULATIONS:  Regulations 
applicable  to  this  program  include  the 
following: 

(a)  Regulations  governing  the 
Handicapped  Children's  Early 
Education  Program  (34  CFR  Part  309). 
and 

(b)  Education  Department  General 
Administrative  Regualtions  [EDGAR] 
(34  CFR  Parts  74,  75,  77  and  78). 
FURTHER  INFORMATION  :  Jane 
DeWeerd,  Hanidcapped  Children's 
Early  Education  Program,  Special 
Education  Programs,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
(Room  4046  Donohoe  Building), 
Washington,  D.C.  20202.  Telephone: 
(202)  245-9405. 

(20  U.S.C.  1423,  1424) 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.024C,  Handicapped  Children's  Early 
Education  Program) 

Dated:  November  18,  1982. 
George  A.  Conn. 

Acting  Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 

|FR  Doc   82-32194  Filed  11-23-82.  8:45  jm] 
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Handicapped  Children's  Early 
Education  Program;  Outreach 
Activities 

AGENCY:  Department  of  Education. 
ACTION:  Apphcation  Notice  for 
Transmittal  of  Apphcations  for  Fiscal 
Year  1983. 

Applications  are  invited  for  new 
awards  under  the  Outreach  F>rogram  for 
the  Handicapped  Children's  Early 
Education  Program. 

Authority  for  this  program  is 
contained  in  Sections  623  and  624  of  the 
Education  of  the  Handicapped  Act.  (20 
U.S.C.  1423, 1424.) 

Awards  are  made  under  this  program 
to  public  and  private  nonprofit  agencies 
and  institutions. 

This  program  supports  outreach 
activities  by  public  and  private  non- 
profit organizations  which  have 
completed  a  three-year  demonstration 
grant  under  the  Handicapped  Children's 
Early  Education  Program.  The  purpose 
of  this  program  is  to  assist  other 
agencies  in  serving  preschool 
handicapped  children  and  their  families. 

CLOSING  DATE  FOR  TRANSMITTAL  OF 
APPUCATIONS:  Applications  for  awards 


must  be  mailed  or  hand  delivered  by 

January  17, 1983. 

APPUCATIONS  DEUVERED  BY  MAIU  An 

application  sent  by  mail  must  be 
addressed  to  the  Department  of 
Education.  Application  Control  Center, 
Attention:  84.024B,  400  Maryland 
Avenue,  S.W.,  Washington,  D.C.  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  a  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
relaying  on  this  method,  an  applicant 
should  check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  will  be  notified  that 
its  application  will  not  be  considered. 
APPUCATIONS  DELIVERED  BY  HAND:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  U.S.  Department  of 
Education.  Application  Control  Center, 
Room  5673,  Regional  Office  Building  #3, 
7th  and  D  Street,  S.W.,  Washington,  D.C. 

The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.  (Washington  D.C.  time),  daily 
except  Saturdays,  Sundays,  or  Federal 
Holidays. 

An  application  that  is  hand  dehvered 
will  not  be  accepted  after  4:30  p.m.  on 
the  closing  date. 

AVAILABLE  FUNDS:  In  Fiscal  Year  1982 
grants  awarded  under  this  program 
totalled  $2,183,000.  At  this  time,  the 
Fiscal  Year  1983  appropriation  is 
undetermined.  The  average  grant  is 
expected  to  be  approximately  $100,000. 
This  estimate  does  not  bind  the 
Department  of  Education  to  a  specific 
number  of  grants  or  to  the  amount  of 
any  grant  unless  that  amount  is 
otherwise  specified  by  statute  or 
regulations. 

APPUCATION  FORMS:  Application  forms 
and  program  information  packages  will 
be  mailed  to  eligible  applicants  or  can 
be  obtained  by  writing  to  the 
Handicapped  Children's  Early 


Education  Program,  Special  Education 
Programs.  Department  of  Education,  400 
Maryland  Avenue,  S.W.  (Room  4046. 
Donohoe  Building)  Washington,  D.C. 
20202. 

The  program  information  is  intended 
to  aid  applicants  in  applying  for 
assistance  under  this  competition. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirement  beyond  those  specifically 
imposed  under  the  statute  and 
regulations  governing  the  competitions. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  The  Secretary  urges  that 
applicants  not  submit  information  that  is 
not  requested. 

APPUCABLE  REGULATIONS:  Regulations 
applicable  to  this  program  include  the 
following: 

(a)  Regulations  governing  the 
Handicapped  Children's  Early 
Education  Program  (34  CFR  Part  309). 
and 

(b)  Education  Department  General 
Administrative  Regulations  (EDGAR) 
(34  CFR  Parts  74.  75,  77  and  78). 

FURTHER  INFORMATION:  Jane  Deweerd, 
Handicapped  Children's  Early 
Education  Program,  Special  Education 
Programs,  Department  of  Education,  400 
Maryland  Avenue,  S.W.,  Room  4046, 
Donohoe  Building,  Washington,  D.C. 
20202;  telephone:  (202)  245-9405. 

(20  U.S.C.  1423.  1424) 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.024B,  Handicapped  Children's  Early 
Education  Program) 

Dated:  November  18, 1982. 
George  A.  Conn, 

Acting  Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 

|FR  Doc.  82-32195  Filed  11-23-82;  8:45  am| 
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Handicapped  Children's  Early 
Education  Program;  Demonstration 
Grants 

agency:  Department  of  Education. 

ACTION:  Application  Notice  for 
Transmittal  of  Applications  for  Fiscal 
Year  1983. 

Applications  are  invited  for  new 
demonstration  grants  for  the 
Handicapped  Children's  Early 
Education  Program. 

Authority  for  this  program  is 
contained  in  Sections  623  and  624  of  the 
Education  of  the  Handicapped  Act.  (20 
U.S.C.  1423. 1424). 
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Awards  are  made  under  this  program 
to  public  and  private  nonprofit  agencies 
and  institutions. 

The  purpose  of  this  program  is  to 
support  experimental  demonstration 
activities  which  can  provide  innovative 
and  effective  means  of  serving  preschool 
handicapped  children  and  their  families 
and  to  develop  models  which  others  can 
use. 

CLOSING  DATE  FOR  TRANSMITTAL  OF 
APPLICATIONS:  Applications  for  awards 
must  be  mailed  or  hand  delivered  by 
February  11, 1983. 

APPLICATIONS  DEUVERED  BY  MAIL:  An 

application  sent  by  mail  must  be 
addressed  to  the  Department  of 
Education,  Application  Control  Center, 
Attention:  84.024A,  400  Maryland 
Avenue,  S.W.,  Washington,  D.C  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  a  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  will  be  notified  that 
its  application  will  not  be  considered. 
APPLICATIONS  DELIVERED  BY  HAND:  An 
application  that  is  hand  delivered  must 
be  taken  to  the  U.S.  Department  of 
Education,  Application  Control  Center, 
Room  5673,  Regional  Office  Building  #3, 
7th  and  D  Street,  S.W.,  Washington,  D.C. 

The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.  (Washington,  D.C.  time),  daily 
except  Saturdays,  Sundays,  or  Federal 
holidays. 

An  application  that  is  hand  delivered 
will  not  be  accepted  after  4:30  p.m.  on 
the  closing  date. 

AVAILABLE  FUNDS:  No  funds  were 
awarded  under  this  grant  program  for 
Fiscal  Year  1982.  At  this  time  the  Fiscal 
Year  1983  appropriation  is 


undetermined.  The  average  grant  is 
expected  to  be  approximately  $85,000. 
This  estimate  does  not  bind  the 
Department  of  Education  to  a  specific 
number  of  grants  or  to  the  amount  of 
any  grant  unless  that  amount  is 
otherwise  specified  by  statute  or 
regulations. 

APPUCATION  FORMS:  Application  forms 
and  program  information  packages  will 
be  mailed  to  applicants  currently  listed 
on  the  HCEEP  mailing  list  or  can  be 
obtained  by  writing  to  the  Handicapped 
Children's  Early  Education  Program. 
Special  Education  Programs. 
Department  of  Education.  400  Maryland 
Avenue.  S.W.  (Room  4046,  Donohoe 
Building]  Washington,  D.C.  20202. 

The  program  information  is  intended 
to  aid  applicants  in  applying  for 
assistance  under  this  competition. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirement  beyond  those  specifically 
imposed  under  the  statute  and 
regulations  governing  the  competitions. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  The  Secretary  urges  that 
applicants  not  submit  information  that  is 
not  requested. 

APPLICABLE  REGULATIONS:  Regulations 
applicable  to  this  program  include  the 
following: 

(a)  Regulations  governing  the 
Handicapped  Children's  Early 
Education  Program  (34  CFR  Part  309), 
and 

(b)  Education  Department  General 
Administrative  Regulations  (EDGAR) 
[34  CFR  Parts  74,  75,  77  and  78) 

FURTHER  INFORMATION:  Jane  DeWeerd, 
Handicapped  Children's  Early 
Education  Program,  Special  Education 
Programs,  Department  of  Education,  400 
Maryland  Avenue,  S,W..  Room  4046. 
Donohoe  Building,  Washington,  D.C. 
20202;  telephone:  (202)  245-9405. 

(20U.S.C.  1423,  1424) 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.024A,  Handicapped  Children's  Early 
Education  Program) 

Dated:  November  18,  1982, 

George  A.  Conn, 

Acting  Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 

|FR  Doc  82-32198  Filed  11-23-82:  8:45  ami 
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Advisory  Panel  on  Rnancing 
Elementary  and  Secondary  Education; 
Meeting 

AGENCY:  Advisory  Panel  on  Financing 
Elementary  and  Secondary  P-ducat)on 

ACTION:  Notice  of  Meeting, 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  u 
forthcoming  meeting  of  the  Advisory 
Panel  on  Financing  Elementary  and 
Secondary  Education,  It  also  describes 
the  functions  of  the  Panel.  .Notice  of  this 
meeting  is  required  under  the  Federal 
Advisory  Committee  Act.  Section 
10(a)|2).  This  document  is  intended  to 
notify  the  general  public  of  its 
opportunity  to  attend, 

date:  December  16. 1982. 

TIME:  8:00  a.m.  to  5:00  p,rr: 

ADDRESS:  Room  3.30.  Brown  Building. 
1200  19th  Street.  WV  ,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Winifred  Flahprt\,  Administrative 
Officer,  Advisory  Panel  on  Financing 
Elementary  and  Secondary  Education, 
P.O.  Box  19125,  Washington.  DC    20036 
(202) 653-8278 

SUPPLEMENTARY  INFORMATION:  The 

Advisory  Panel  on  Financing 
Elementarv  and  Secondary  Education  is 
established  under  Section'l203.  Title  XH 
of  the  Education  Amendments  of  1978 
(Pub.  L.  95-561).  The  Panel  provides  the 
Secretary  and  the  Congress  with  advice 
and  counsel  concerning  public  policies 
on  raising  and  distributing  revenues  to 
support  elementary  and  secondary 
education.  The  Advisory  Panel  also 
provides  periodic  advice  to  the 
Secretary  concerning  the  conduct  of 
studies  authorized  by  Section  1203.  The 
Advisory  Panel  is  scheduled  to  report  its 
findings  and  recommendations  to  the 
President  and  the  Congress  December 
31.  1982, 

The  agenda  for  the  meeting  will 
include  the  discussion  and  adoption  of 
the  Panel's  final  report  to  Congress 

A  record  of  the  proceedings  shall  be 
available  for  public  inspection  at  the 
offices  of  the  Advisory  Panel  on 
Financing  Elementary  and  Secondary 
Education  located  at  1200  19th  Street. 
N.W..  Room  725.  Washington,  D  C, 

Signed  at  Washington,  U  C  on  .November 
1",  1982 

Winifred  Flaherty, 

.■Kdministrative  Officer.  Advisory  Panel  on 
Financing  Elementary  ^  Secondary 
Education. 

(FR  Doc  82-32288  Filed  n-2^-8i  8  «,?  amj 
BILUNG  CODE  4000-01-M 


53094 


Federal  Register  /  Vol.  47,  No.  227  /  Wednesday,  November  24,  1982  /  Notices 


DEPARTMENT  OF  ENERGY 

Voluntary  Agreement  and  Plan  of 
Action  To  Implement  ttie  International 
Energy  Program;  Meeting 

In  accordance  with  section 
252(c)(l)(A)(i)  of  the  Energy  Policy  and 
Conservation  Act  (42  U.S.C.  6272),  the 
following  meeting  notice  is  provided: 

A  meeting  of  Subcommittee  A  of  the 
Industry  Advisory  Board  of  the 
International  Energy  Agency  (lEA)  will 
be  held  on  December  2  and  3. 1982.  at 
the  offices  of  British  Petroleum  p. I.e., 
Moor  Lane,  London,  England,  beginning 
at  9:30  a.m.  on  December  2.  The  meeting 
is  being  held  in  order  to  permit 
representatives  of  some  of  the  members 
of  Subcommittee  A  to  participate  in  a 
meeting  of  a  joint  government/industry 
Design  Group  for  the  preparation  of  the 
Fourth  lEA  Allocation  Systems  Test 
(AST^). 

The  agenda  for  the  meeting  is  as 
follows: 

1.  Shortening  of  test. 

2.  Elaboration  of  lEA  Secretariat 
proposal  concerning: 

(A)  Group  of  experts  to  assess  the 
voluntary  offer  system: 

(b)  Postulation  of  market  conditions 
for  the  test;  and 

(c)  Mechanics  of  price  data 
transmission  and  handling. 

3.  Data  base. 

4.  Test  guide,  including: 

(a)  NESO  participation:  and 

(b)  lEA-EC  interface. 

5.  Antitrust  clearances. 

6.  Briefings  for  NESO  and  company 
personnel. 

7.  Other  business. 

8.  Date  and  location  of  next  meeting. 
As  provided  in  section  252(c)(l)(A)(ii) 

of  the  Energy  Policy  and  Conservation 
Act,  these  meetings  will  not  be  open  to 
the  public. 

Issued  in  Washington.  DC  November  19, 
1982. 
Craig  S.  Bamberger, 

Assistant  General  Counsel,  International 
Trade  and  Emergency  Preparedness. 

|FR  Doc.  82-32482  Filed  11-23-82.  8:45  im| 
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Economic  Regulatory  Administration 

Imperial  Refineries  Corp.;  Proposed 
Consent  Order 

agency:  Economic  Regulatory 
Administration,  DOE. 

action:  Notice  of  proposed  Consent 
Order  and  opportunity  for  comment. 

tUMMAAY:  The  Economic  Regulatory 


Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  a  proposed 
Consent  Order  with  Imperial  Refineries 
Corporation  (Imperial)  and  provides  an 
opportunity  for  public  comment  on  the 
terms  and  conditions  of  the  proposed 
Consent  Order. 

DATE:  Comments  by  December  27,  1982. 
ADDRESS:  Send  comments  to:  David  H. 
[ackson.  Director,  Kansas  City  Office, 
Economic  Regulatory  Administration, 
,124  East  11th  Street,  Kansas  City, 
Missouri  64106-2466. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  H.  [ackson.  Director,  Kansas  City 
Office.  Economic  Regulatory 
Administration,  324  East  11th  Street. 
Kansas  City,  Missouri  64106-2466; 
telephone  number  (816)  374-2092,  Copies 
of  the  Consent  Order  may  be  obtained 
free  of  charge  by  writing  or  calling  this 
office, 

SUPPLEMENTARY  INFORMATION:  On 

November  19, 1982,  the  ERA  executed  a 
proposed  Consent  Order  with  Imperial 
Refineries  Corporation,  a  Delaware 
corporation  with  its  home  office  located 
in  St.  Louis.  Missouri.  Under  10  CFR 
205.199)(b).  a  proposed  Consent  Order 
which  involves  the  sum  of  $500,000  or 
more,  excluding  interest  and  penalties, 
becomes  effective  no  sooner  than  thirty 
days  after  publication  of  a  notice  in  the 
Federal  Register  requesting  comments 
concerning  the  proposed  Consent  Order. 
Although  the  DOE  has  signed  and 
tentatively  accepted  the  proposed 
Consent  Order,  the  DOE  may,  after 
consideration  of  the  comments  it 
receives,  withdraw  its  acceptance  and, 
if  appropriate,  attempt  to  negotiate  a 
modification  of  the  Consent  Order  or 
issue  the  Consent  Order  as  signed. 

I.  The  Consent  Order 

Imperial  Refineries  Corporation, 
currently  in  liquidation,  was  a  firm 
engaged  in  the  sale  of  motor  gasoline 
and  other  covered  refined  products  and 
was  subject  to  the  Mandatory  Petroleum 
Allocation  and  Price  Regulations  at  10 
CFR  Parts  210,  211  and  212  during  the 
period  covered  by  this  Consent  Order. 
To  resolve  certain  potential  civil 
liability  arising  out  of  the  Mandatory 
petroleum  Allocation  and  Price 
Regulations  and  related  regulations,  10 
CFR  Parts  205,  210,  211  and  212  in 
connection  with  Imperial's  transactions 
involving  motor  gasoline  and  other 
refined  products  during  the  period 
October  1, 1973  through  March  31,  1980, 
the  DOE  and  Imperial  enter  into  a 
Consent  Order,  the  significant  terms  of 
which  are  as  follows. 

A.  This  Consent  Order  encompasses 


all  sales  during  the  period  October  1, 
1973  through  March  31, 1980  of  motor 
gasoline  and  other  refined  products,  (the 
matters  covered  by  the  Consent  Order). 

B.  As  a  result  of  its  audit,  DOE 
determined  that  Imperial  sold  refined 
products  at  prices  in  excess  of  the 
maximum  lawful  selling  prices,  in 
violation  of  6  CFR  150.359  and  10  CFR 
212.83(a).  Imperial  disputes  these 
findings. 

C.  Execution  of  the  Consent  Order 
does  not  constitute  an  admission  by 
Imperial  of  any  violation  by  Imperial  of 
any  statute  or  regulation. 

II.  Refunds  and  Civil  Penalty 

-4.  Disposition  of  Refunds 

Under  this  Consent  Order.  Imperial 
will  refund  within  five  (5)  days  of  the 
effective  date  of  the  Consent  Order,  the 
sum  of  $600,000,  which  includes  interest, 
to  the  following  States:  Florida, 
Minnesota,  Ohio,  Iowa,  Kentucky, 
Indiana,  Nebraska,  Kansas,  Missouri, 
Mississippi,  Georgia,  Alabama, 
Tennessee,  Arkansas,  Louisiana, 
Wisconsin,  and  Illinois.  Upon  full 
satisfaction  of  the  terms  and  conditions 
of  this  Consent  Order,  the  DOE  releases 
Imperial  from  any  civil  claims  that  the 
DOE  may  have  arising  out  of  the  matters 
covered  by  the  Consent  Order, 

B.  Civil  Penalty 

DOE  agrees  to  waive  civil  penalties 
relating  to  the  matters  covered  by  the 
Consent  Order. 

III.  Submission  of  Written  Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning  the 
terms  and  conditions  of  this  Consent 
Order  to  the  address  given  above. 
Comments  should  be  identified  on  the 
outside  of  the  envelope  and  on  the 
documents  submitted  with  the 
designation  "Comment  on  Imperial 
Refineries  Corporafion  Consent  Order." 
The  DOE  will  consider  all  comments  it 
receives  by  4:30  p,m„  local  time,  on 
December  27, 1982,  Any  information  or 
data  considered  confidential  by  the 
person  submitting  it  must  be  identified 
as  such  in  accordance  with  the 
procedure  in  10  CFR  205.9(f). 

Issued  in  Kansas  City  on  the  19th  day  of 
November,  1982. 

David  H.  Jadcson, 

Director,  Kansas  City  Office,  Economic 
Regulatory  Administration. 

|FR  Doc.  82-32S33  Filed  11-23-82;  11:39  amj 
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[ERA  Docket  No.  82-CERT-021] 

Bethlehem  Steel  Corp.;  Certification  of 
Eiigit>le  Use  of  Natural  Gas  To  Displace 
Fuel  Oil 

On  November  4. 1982,  Bethlehem  Steel 
Corporation  (Bethlehem),  8th  &  Eaton 
Avenue,  Bethlehem.  Pennsylvania  18106, 
filed  with  the  Administrator  of  the 
Economic  Regulatory  Administration 
(ERA)  pursuant  to  10  CFR  Part  595  an 
application  for  certification  of  an 
eligible  use  of  up  to  4.0  million  cubic  feet 
of  natural  gas  per  day  which  is  expected 
to  displace  the  use  of  approximately 
26,700  gallons  (626  barrels)  of  low  pour 
No.  6  fuel  oil  (1.0  percent  sulfur)  per  day 
at  its  Bethlehem,  Pennsylvania  plant. 

The  eligible  seller  of  the  natural  gas  is 
Phillips  Production  Company,  Suite  202, 
165  Brugh  Avenue,  Butler,  Pennsylvania 
16001.  The  gas  will  be  transported  by 
the  Columbia  Gas  Transmission 
Corporation,  1700  MacCorkle  Avenue, 
SE.,  Charleston,  West  Virginia  25325; 
and  UGI  Corporation,  P.O.  Box  858, 
Valley  Forge,  Pennsylvania  19482,  a 
local  distribution  company. 

Because  the  natural  gas  involved  in 
this  application  may  only  be  available 
for  a  sixty  (60  day)  period  beginning 
November  10,  1982,  Bethlehem  has 
requested  that  the  certification  be  issued 
expeditiously  in  order  that  it  may  be  in  a 
position  to  take  full  advantage  of  this  oil 
displacement  opportunity. 

The  ERA  has  carefully  reviewed 
Bethlehem's  application  for  certification 
in  accordance  with  10  CFR  Part  595  and 
the  policy  considerations  expressed  in 
the  Final  Rulemaking  Regarding 
Procedures  for  Certification  of  the  Use 
of  Natural  Gas  to  Displace  Fuel  Oil  (44 
FR  47920,  August  16,  1979).  The  ERA  has 
determined  that  Bethlehem's  application 
satisfies  the  criteria  enumerated  in  10 
CFR  Part  595.  We  are,  therefore, 
granting  the  certification  and 
transmitting  that  certification  to  the 
Federal  Energy  Regulatory  Commission. 
More  detailed  information,  including  a 
copy  of  the  appHcation,  transmittal 
letter,  and  the  actual  certification,  is 
available  for  public  inspection  at  the 
ERA  Natural  Gas  Branch  Docket  Room, 
Room  6144,  RG-64, 12th  &  Pennsylvania 
Avenue,  NW.,  Washington,  D.C.  20461, 
from  8:00  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

The  requested  certification  is  being 
issued  prior  to  the  10-day  public 
comment  period  because  this  natural 
gas  may  be  available  to  displace  fuel  oil 
only  for  a  limited  sixty  (60)  day  period, 
commencing  November  10, 1982,  and  it 
is  in  the  public  interest  to  maximize  the 
displacement  of  fuel  oil. 


Given  the  limited  availability  of  the 
gas  and  the  authority  of  the 
Administrator  to  terminate  a 
certification  for  good  cause  (10  CFR 
595.08),  it  is  not  in  the  public  interest  to 
permanently  lose  this  opportunity  to 
displace  fuel  oil  while  public  comments 
are  being  solicited. 

In  order  to  provide  the  public  with  as 
much  opportunity  to  participate  in  this 
proceeding  as  is  practicable  under  the 
circumstances,  we  are  inviting  any 
person  wishing  to  comment  concerning 
this  application  to  submit  comments  in 
writing  to  the  Economic  Regulatory 
Administration,  Natural  Gas  Branch. 
Room  6144,  RG-64, 12th  &  Pennsylvania 
Avenue,  NW.,  Washington,  D.C.  20461, 
Attention:  Paula  Daigneault,  within  ten 
(10)  calendar  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

An  opportunity  to  make  an  oral 
presentation  of  data,  views,  and 
arguments  either  against  or  in  support  of 
this  application  may  be  requested  by 
any  interested  person  in  writing  within 
the  10  day  comment  period.  The  request 
should  state  the  person's  interest,  and,  if 
appropriate,  why  the  person  is  a  proper 
representative  of  a  group  or  class  of 
persons  that  has  such  an  interest.  The 
request  should  include  a  summary  of  the 
proposed  oral  presentation  and  a 
statement  as  to  why  an  oral 
presentation  is  necessary.  If  ERA 
determines  that  an  oral  presentation  is 
necessary,  further  notice  will  be  given  to 
Bethlehem  and  any  persons  filing 
comments  and  will  be  published  in  the 
Federal  Register. 

Issued  in  Washington,  D.C,  November  17, 
1982 

lames  W,  Workman, 

Director.  Office  of  Fuels  Programs,  Economic 
Regulatory  Administration. 

|FR  Doc  a2-32210  Filed  11-2J-82:  8  46  ami 
BILUNG  CODE  M50-01-M 


Federal  Energy  Regulatory 
Commission 

I  Project  No.  6765-000] 

BMB  Enterprises,  Inc.;  Application  for 
Exemption  for  Small  Hydroelectric 
Power  Project  of  5  MW  or  Less 
Capacity 

November  22, 1982. 

Take  notice  that  on  October  12, 1982, 
BMB  Enterprises,  Inc.  (Applicant)  filed 
an  application,  under  Section  408  of  the 
Energy  Security  Act  of  1980  (Act)  (16 
U.S.C.  2705,  and  2708  as  amended),  for 
exemption  of  a  proposed  hydroelectric 
project  from  licensing  under  Part  I  of  the 
Federal  Power  Act.  The  proposed  small 


hydroelectric  project  Project  No.  6765 
would  be  located  on  Manti  Creek  in 
Sanpete  County.  Utah.  Correspondence 
with  the  Applicant  should  be  directed 
to:  W.  Berry  Hatchings.  1015  South 
Davis  Boulevard,  Bountiful,  Utah  84010 

Project  Description — The  proposed 
project  would  consist  of:  (1)  Two  new 
cross-channel  concrete  diversion 
structures,  one  on  North  Fork  of  Manti 
Creek  and  the  other  on  South  Fork  of 
Manti  Creek  with  both  at  elevation  7.8fKi 
feet  m.s.l.,  each  being  Z^  feel  high  with 
overfiow  intakes  and  provisions  for 
trashracks,  gates  and  sluiceways,  (2j 
two  steel  pipeline  penstocks,  one  24 
inches  in  diameter  (.North  Fork)  and 
20,520  feet  long  and  the  other  18  inches 
m  diameter  (South  Fork)  and  1,280  feet 
long  to  its  junction  with  the  .North  Fork 
penstock  at  elevation  7.720  feet  m.s.l., 
each  being  tar  coated,  wrapped  and 
buried:  (3)  a  new  powerhouse  containing 
d  turbine-generator  unit  operating  under 
a  gross  head  of  1.560  feet  and  having  a 
rated  capacity  of  3,8.50  kW:  (4)  a  tailrace 
returning  Dow  to  .Manti  Creek,  (5j  a  new 
12.5-kV  transmission  line, 
approximately  8,000  feet  long, 
connecting  to  a  Utah  Power  and  Light 
Company  line:  and  (6)  appurtenant 
facilities.  The  Applicant  estimates  that 
the  average  annual  energy  output  would 
be  12,840.000  kWh.  Project  energy  would 
be  sold  to  Utah  Power  and  Light 
Company, 

Purpose  of  Exemption — An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

Agency  Comments — The  U.S.  Fish  and 
Wildlife  Service.  The  National  Marine 
Fisheries  Ser\'ice.  and  the  State  of  Utah 
Department  of  Natural  Resources  are 
requested,  for  the  purposes  set  forth  in 
Section  408  of  the  Act,  to  file  within  60 
days  from  the  date  of  issuance  of  this 
notice  appropriate  terms  and  conditions 
to  protect  any  fish  and  wildlife 
resources  or  to  otherwise  carry  out  the 
provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal.  State,  and  local  agencies 
are  requested  to  provide  any  comments 
they  may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
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formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Competing  Applications — Any 
qualified  license  applicant  desiring  to 
file  a  competing  application  must  fite 
with  the  Commission,  on  or  before 
January  10, 1983  either  the  competing 
license  application  that  proposes  to 
develop  at  least  7.5  megawatts  in  that 
project,  or  a  notice  of  intent  to  file  such 
a  license  application.  Filing  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license 
application  no  later  than  120  days  from 
the  date  that  comments,  protests,  etc, 
are  due.  Applications  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  CFR  4.33  [b)  and 
(c)  (1980).  A  competing  license 
application  must  conform  with  the 
requirements  of  18  CFR  4.33  (a)  and  (d) 
(1980). 

Comments.  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  211  or  214,  18  CFR  385.211  or 
385.214.  47  FR  19025-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  January  10, 1983. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  'COMMENTS  ", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION', 
"COMPETING  APPLICATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F,  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C,  20426.  An 
additional  copy  must  be  sent  to;  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address,  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 


also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 

Secretary. 

FR  Due  K-.IZZ12  Fded  11-23-82;  8:45  am| 
BILUNQ  COOC  6717-01-M 

[Project  No.  6764-000] 

BMB  Enterprises,  Inc.;  Application  for 
Exemption  for  Small  Hydroelectric 
Power  Project  of  5  MW  or  Less 
Capacity 

November  22.  1982, 

Take  notice  that  on  October  12. 1982. 
BMB  Enterprises,  Inc.  (Applicant)  filed 
an  application,  under  Section  408  of  the 
Energy  Security  Act  of  1980  (Act)  (16 
U.S.C.  2705,  and  2708  as  amended),  for 
exemption  of  a  proposed  hydroelectric 
project  from  licensing  under  Part  I  of  the 
Federal  Power  Act.  The  proposed  small 
hydroelectric  Project  No.  6764  would  be 
located  on  Sixmile  Creek  in  Sanpete 
County,  Utah.  Correspondence  with  the 
Applicant  should  be  directed  to:  W. 
Berry  Hutchings.  1015  South  Davis  Blvd., 
Bountiful.  Utah  84010. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  A  new 
cross-stream  concrete  diversion 
structure.  2H>  feet  high  and  located  at 
elevation  7,720  feet  m.s.l..  having  an 
overflow  intake  and  provision  for 
trashracks.  gates  and  sluiceways;  (2)  a 
steel  pipeline  penstock.  28  inches  in 
diameter  and  approximately  16,500  feet 
long,  to  be  tar  coated,  wrapped  and 
buried:  (3)  a  new  powerhouse  containing 
a  turbine-generator  unit  operating  under 
a  1,350-foot  gross  head  and  having  a 
rated  capacity  of  4,125  kW;  (4)  a  tailrace 
returning  fiow  to  Sixmile  Creek;  (5)  a 
new  12,5-kV  transmission  line, 
approximately  9,720  feet  long, 
connecting  to  existing  Utah  Power  and 
Light  Company  lines;  and  (6) 
appurtenant  facilities.  The  Applicant 
estimates  that  the  average  annual 
energy  output  would  be  15,300,000  kWh. 
Project  energy  would  be  sold  to  Utah 
Power  and  Light  Company. 

Purpose  of  Exemption — An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

.'\gency  Comments — The  U.S.  Fish  and 
Wildlife  Service,  The  National  Marine 
Fisheries  Service,  and  the  State  of  Utah 
Department  of  Natural  Resources  are 
requested,  for  the  purposes  set  forth  in 
Section  408  of  the  Act,  to  submit  within 


60  days  from  the  date  of  issuance  of  this 
notice  appropriate  terms  and  conditions 
to  protect  any  fish  and  wildlife 
resources  or  to  otherwise  carry  out  the 
provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal,  State,  and  local  agencies 
are  requested  to  provide  any  comments 
they  may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  request  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Competing  Applications — Any 
qualified  license  applicant  desiring  to 
file  a  competing  application  must  file 
with  the  Commission,  on  or  before 
January  10,  1983  either  the  competing 
license  application  that  proposes  to 
develop  at  least  7.5  megawatts  in  that 
project,  or  a  notice  of  intent  to  file  such 
a  license  application.  Filing  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license 
application  no  later  than  120  days  from 
the  date  that  comments,  protests,  etc. 
are  due.  Applications  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  CFR  4.33  (b)  and 
(c)  (1980).  A  competing  license 
application  must  conform  with  the 
requirements  of  18  CFR  4.33  (a)  and  (d) 
(1980). 

Comments,  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  211  or  214, 18  CFR  385.211  or 
385.214.  47  FR  19025-26  (1982),  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  January  10, 1983. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 


|FR  Doc.  82-3224 
nUJNQ  CODE 


JMI 


Federal  Register  /  Vol.  47,  No.  227  /  Wednesday,  November  24,  1982  /  Notices 


53097 


COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  or  'MOTION  TO 

INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  82-32243  Filed  11-23-82.  8;45  am| 

BiLUNO  CODE  enz-oi-M 


[Project  No.  6826-000] 

City  of  Donaldsonville;  Application  for 
Preliminary  Permit 

November  19, 1982. 

Take  notice  that  the  City  of 
Donaldsonville  (Applicant)  filed  on 
November  3, 1982,  an  application  for 
preliminary  permit  [pursuant  to  the 
Federal  Power  Act.  16  U.S.C.  791(a)- 
825(r)]  for  Project  No.  6826  to  be  known 
as  the  Bayou  La  Fourche  Project  located 
on  the  Mississippi  River  and  Bayou  La 
Fourche  in  the  City  of  Donaldsonville, 
Ascension  Parish,  Louisiana.  The 
application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to:  Ralph 
L.  Laukhuff,  Jr.,  Forte  and  Tablada,  Inc., 
P.O.  Box  64844,  Baton  Rouge,  Louisiana 
70896. 

Project  Description — The  proposed 
project  would  utilize  outflows  from  the 
existing  Bayou  La  Fourche  Pumping 
Station  (Station).  The  station  provides 
water  through  a  siphon  or  pump  to 
Bayou  La  Fourche  which  was  separated 
from  the  Mississippi  River  when  the 
present  levee  system  was  constructed. 
Bayou  La  Fourche  in  turn  provides 
water  supply  and  recreation  to  the 
Applicant.  Applicant  intends  to 
construct  a  new  powerhouse,  near  the 
outlet  pipes  of  the  station,  containing  a 
single  500  kW  turbine-generator  and  a 
transmission  line.  As  an  alternative  the 
Applicant  may  construct  a  new  inlet 
channel  through  the  levee,  a 
powerhouse  containing  a  500  kW 


turbine-generator,  an  outlet  channel  into 
Bayou  La  Fourche  and  a  transmission 
line.  The  proposed  project  would 
generate  up  to  1,400,000  kWh  annually. 
No  change  to  the  existing  operation  of 
the  station  is  proposed.  The  station  is 
operated  by  the  Bayou  La  Fourche  Fresh 
Water  District. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
work  proposed  under  the  preliminary 
permit  would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  results  of  these 
studies.  Applicant  would  decide 
whether  to  proceed  with  more  detailed 
studies  and  the  preparation  of  an 
application  for  license  to  construct  and 
operate  the  project.  Applicant  estimates 
that  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
would  be  up  $12,500. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  file  with  the 
Commission,  on  or  before  February  21, 
1983.  the  competing  application  itself 
[see:  18  CFR  4.30  et  seq.  (1981)].  A  notice 
of  intent  to  file  a  competing  application 
for  preliminary  permit  will  not  be 
accepted  for  filing. 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
file  such  an  application  in  response  1o 
this  notice.  A  notice  of  intent  to  file  an 
application  for  license  or  exemption 
must  be  filed  with  the  Commission  on  or 
before  January  24. 1983,  and  should 
specify  the  type  of  application 
forthcoming.  Applications  for  licensing 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriate). 

Agency  Comments — Federal.  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
(A  copy  of  the  apphcation  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  211  or  214, 18  CFR  385.211  or 
385.214,  47  FR  19025-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 


protests,  or  motions  to  intervene  must 
be  received  on  or  before  January  24, 
1983. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  ail 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION' . 
"COMPETING  APPLICATION  , 
"PROTEST '.  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission  s 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief.  Applications  Branch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulator>'  Commission 
Room  208  RB  at  the  above  address  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb. 
Secretar}' 

(FK  Doc  82-32244  Filed  11-23-82;  B:4S  am] 
BtUJNG  CODE  6717-01-M 


[ Docket  No».  CP82-547-001  ]  and  CP82- 
547-000 

Colorado  Interstate  Gas  Co.; 
Application 

November  18.  1982, 

Take  notice  that  on  September  23. 
1982.  Colorado  Interstate  Gas  Company 
(Applicant).  P.O.  Box  1087,  Colorado 
Springs,  Colorado  80944.  filed  in  Docket 
.No.  CP82-547-000.  an  application,  as 
amended  on  September  27.  1982. 
pursuant  to  Section  7  of  the  .Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing  it 
to  revise  peak  day  and  annual 
entitlements,  add  sales  delivery  points 
for  two  existing  jurisdictional  customers, 
revise  certain  maximum  daily  volume 
obligations  and  delivery  pressures,  add 
an  "input  factor"  to  a  service  agreement, 
extend  the  term  of  service  agreements 
with  three  jurisdictional  customers, 
establish  a  new  rate  schedule  for 
jurisdictional  partial  requirement 
service  and  commence  service  to  two 
existing  customers  under  that  rate 
schedule,  make  certain  rate  adjustments 
for  its  jurisdictional  transmission  system 
customers,  add  an  existing  sales 
delivery  point  to  its  service  agreement 
with  a  jurisdictional  partial  requirement 
customer,  and  for  permission  and 
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approval  to  abandon  service  to  certain 
existing  customers,  all  as  more  fully  set 
forth  in  the  application,  as  amended, 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  the  application  indicates 
the  following  proposals: 

(1)  A  decrease  in  the  peak  day 
entitlements  of  its  customers  by  a  net 
total  of  4,407  Mcf.  Applicant  indicates 
its  jurisdictional  full  requirement 
customers  have  nominated  an  aggregate 
peak  day  volume  decrease  of  48,975  Mcf 
and  its  jurisdictional  partial  requirement 
customers  and  two  full  requirement 
customers  have  nominated  an  aggregate 
peak  day  volume  increase  of  44,568  Mcf 
as  shown  below. 

Pboposed  Changes  in  Peak  Day 

EMTrOEMENTS 


Proposed  Changes  in  Annual 
Entitlements— Continued 


Cuslomsr 

fncrosss 
(McO 

Oacreaaa 
(McO 

Juraitclional    partial    requratnent 

customers 
Kansas-NBCrasd*      Natvral      Ga» 

121.000 

Mountain  Fuel  Supply  Co 

8.569.000 

Total               -.        

8.569.000 

121.000 

Aggregate  Increase 

8,448.000 

Noniursdiclional  Customers 

Ideal         Basic         industnes. 
Cement  Ovtsioo            

420 

Piihlir    Seryioe    Company    o« 

Cnlnrado                       

2,329 

Total 

2.749 

Customer 


(Met) 


Mcrease 

(Mcfl 


Ofezens  UWiea  Company 6,451 

City  o(  Coiorado  Sprsigs.  Colora- 
do  , 31.748 

Oly  o«  Fort  Morgvi.  CofcjraiJo —  482 

CMy  of  Walsartx«g,  Colorado  29 

Eaalam  Colorado  Uliily  Company  1.043 

Kansas-Nebraska     Nattral     Gas 

Conip«Ty.  Inc  •  20.000   — 

Mountain  Fuel  S«jpply  Company"  23,500  

Raton  Naum  Gas _____ 294 

Wastam  Gas  Interstate  Company —  10,000 

Tot* 44,568  48,975 

'Partial  raqurameni  customer  I 

(2)  An  increase  in  the  net  annual 
entitlements  of  its  customers  by 
1.430.000  Mcf.  Applicant  indicates  that 
its  nonjurisdictional  direct  sales 
customers  have  requested  an  aggregate 
annual  volume  decrease  of  2.749.000 
Mcf,  its  jurisdictional  full  requirement 
customers  have  nominated  an  aggregate 
annual  volume  decrease  of  4.269.000 
Mcf.  and  its  jurisdictional  partial 
requirement  customers  have  nominated 
an  aggregate  annual  volume  increase  of 
8,448.000  Mcf  as  shown  below. 

PROf>osED  Changes  in  Annual 

EMTrrLEMENTS 


Cuatomar 

Inaaaae 
(Mcf) 

Decrease 

(Mcfl 

JunadMonal     Ful     Raqmmant 
Cuatomars: 
CUam  l.llMHi  Co    



1  105  000 

City    ol    Coloiado    Spring*, 

Colo 

568.000 

Clly  at  Fort  Motgwi,  Goto _ 

55,000 

353  000 

City  ol  Wdsanburg.  Colo _.. 

19000 

Eastern  Colorado  LMly  C>] 

118.000 

Paoplai  Naknl  Gas  Co 

399.000 

Raton  Nattyal  Gas  Co 

151  000 

Mastam  Gas  Inlarstats  Co 

Wastam  Stopa  Gas  Co 

802.000 

1,057.000 

ToM 

118.000 

4,367  000 

Agoragals  dacraaaa 

4,260,000 

(3]  To  include  the  existing  Kanda 
Delivery  Point  in  Sweetwater  County. 
Wyoming,  as  a  sales  point  in  the  service 
agreement  with  Mountain  Fuel  Supply 
Company  (Mountain  Fuel). 

(4)  To  include  the  existing  Deerfield 
Sales  Meter  Station  In  Kearny  County, 
Kansas,  as  a  delivery  point  in  the 
service  agreement  with  Kansas- 
Nebraska  Natural  Gas  Company.  Inc. 
(K-N). 

(5)  To  construct  and  operate  facilities 
to  add  the  Matheson  Sales  Meter 
Station  in  Elbert  County,  Colorado,  as  a 
delivery  point  in  the  service  agreement 
with  Eastern  Colorado  Utihty  Company 
(Eastern  Colorado)  to  be  established 
with  a  maximum  daily  volume 
obligation  (MDVO)  of  810  Mcf, 
Applicant  estimates  the  cost  of  the 
facilities  to  be  $112,400,  exclusive  of 
overhead,  interest,  and  contingency 
costs. 

(6)  To  revise  the  MDVO  and  delivery 
pressure  at  various  delivery  points  to 
certain  jurisdictional  customers. 
Applicant  indicates  that  the  following 
jurisdictional  customers  have  requested 
MDVO  changes  at  certain  delivery 
points  because  of  distribution  system 
load  changes  and/or  increased  peak  day 
entitlements:  Cheyenne  Light,  Fuel  and 
Power  Citizens  Utilities  Company;  City 
of  Colorado  Springs;  Mountain  Fuel; 
Public  Service  Company  of  Colorado 
(PSCo);  Western  Slope  Gas  Company 
(Western  Slope).  MDVO  increases 
requested  by  the  City  of  Colorado 
Springs  would  require  facility  additions 
at  an  estimated  cost  of  $46,400.  and 
MDVO  increases  requested  by  PSCo 
would  require  facility  additions  at  an 
estimated  cost  of  $28,000.  In  addition. 
Applicant  proposes  to  change  the 
delivery  pressure  at  three  delivery 
points  for  PSCo  and  Western  Slope. 
Applicant  asserts  that  no  facility 
modifications  would  be  required  to 
accommodate  these  revisions. 

(7)  To  include  an  "input  factor"  clause 
in  the  service  agreement  with  the  City  of 


Colorado  Springs.  Applicant  states  that 
Colorado  Springs  has  specified  that  the 
heating  value  and  specific  gravity 
prescribed  for  its  customers'  gas 
appliance  orifice  settings  have  been  982 
Btu  per  cubic  foot  and  0.67,  respectively. 
Applicant  states  that  the  input  factor  is 
calculatt^d  by  dividing  the  heating  value 
by  the  square  root  of  the  specific 
gravity.  Therefore,  applicant  would  not 
deliver  gas  to  Colorado  Springs  without 
Colorado  Springs'  approval,  for  which 
the  input  factor  varies  by  more  than  6 
percent  over  or  6  percent  under  an  input 
factor  of  1,200. 

(8)  To  extend  the  term  of  the  service 
agreements  with  Peoples  Natural  Gas 
Company,  Division  of  InterNorth,  Inc. 
(Peoples),  Northern  Gas  Division  of 
Kansas-Nebraska  Natural  Gas  Company 
Inc.  (Northern  Gas),  and  Western  Gas 
Interstate  Company  (Western  Gas)  from 
their  current  expiration  date  of 
September  1, 1986,  to  September  30, 
1989,  in  order  to  conform  the  terms  of 
those  service  agreements  to  the 
termination  date  which  Applicant  has 
with  the  majority  of  its  jurisdictional 
customers. 

(9)  Establish  Rate  Schedule  PR-1  of 
Applicant's  FERC  Gas  Tariff,  Original 
Volume  No.  1,  for  service  to 
jurisdictional  partial  requirement 
customers  who  execute  a  service 
agreement  for  service  under  that  rate 
schedule.  Applicant  states  that 
purchasers  under  Rate  Schedule  PR-1 
would  be  required  to  pay  a  monthly 
minimum  bill  in  an  amount  not  less  than 
the  commodity  charge  times  the  product 
resulting  from  multiplying  40  percent  of 
such  purchaser's  general  daily 
entitlement  under  Rate  Schedule  PR-1 
times  the  number  of  days  in  the  month. 
Purchasers  under  this  rate  schedule 
would  also  be  required  to  pay  an  annual 
minimum  bill  of  70  percent  of  such 
purchaser's  annual  entitlement  under 
Rate  Schedule  PR-1,  reduced  by  the 
volumes  of  gas  paid  for  but  not  taken 
during  the  fiscal  year  under  the  monthly 
minimum  bill.  Applicant  asserts  that  the 
demand  and  commodity  rates  under 
Rate  Schedule  PR-1  would  initially  be 
identical  to  those  under  existing  Rate 
Schedule  P-1. 

(10)  Commence  service  to  Mountain 
Fuel  and  K-N  under  Rate  Schedule  PR- 
1.  Applicant  asserts  that  Mountain  Fuel 
and  K-N  have  requested  peak  day 
increases  of  23,500  Mcf  and  20,000  Mcf, 
respectively,  and  that  both  have  agreed 
to  purchase  such  gas  from  Applicant 
under  Rate  Schedule  PR-1, 

(11)  Abandon  service  to  Mountain 
Fuel  and  K-N  under  the  existing  service 
agreements  pursuant  to  Rate  Schedule 
P-1  of  Applicant's  FERC  Gas  Tariff. 


;  M ! 
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Original  Volume  No.  1,  which 
abandonment  would  be  effective  only 
when  service  could  commence  under 
proposed  Rate  Schedule  PR-1. 
[12)  Adjust  rates  charged  to 
jurisdictional  transmission  system 
customers  to  reflect  the  change  in 
demand  revenues  caused  by  the 
decrease  in  total  peak  day  entitlements 
proposed  herein.  Applicant  explains  that 
it  proposes  to  increase  the  demand  rate 
by  3.0  cents  per  Mcf  if  the  proposed 
peak  day  increase  of  23,500  Mcf  to 
Mountain  Fuel  is  effective  by  November 
1, 1982,  or  10.0  cents  per  Mcf  if  the  peak 
day  increase  to  Mountain  Fuel  is  not 
made  effective  by  that  date. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  10, 1982.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abondonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc,  82-32227  Filed  11-23-82.  8:46  am| 

BILUNG  CODE  S717-01-M 

[Docket  No.  ER83- 106-000] 

Consolidated  Edison  Company  of  New 
York,  Inc.;  Filing 

November  18.  1982, 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  8,  1982. 
Consolidated  Edison  Company  of  New 
York,  Inc.  ("Con  Edison")  tendered  for 
filing  an  amendment  (the  "Amendment") 
to  its  Rate  Schedule  FERC  No.  55.  an 
agreement  to  provide  transmission 
service  to  Philadelphia  Electric 
Company  ("Philadelphia").  The 
Amendment  increases  the  transmission 
charge  from  2.0  mills  to  2.3  mills  per 
kiiowatthour  for  interruptible 
transmission  of  power  and  energy 
purchased  by  Philadelphia  from  Central 
Hudson  Gas  and  Electric  Corporation, 
The  Amendment  would  increase  annual 
revenues  from  jurisdictional  servicr 
during  Period  1  by  $43,543.00. 

Con  Edison  requests  waiver  of  the 
notice  requirements  of  Section  35.3  of 
the  Commission's  regulations  so  that  the 
Amendment  can  be  made  effective  as  of 
November  5. 1982. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Philadelphia. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
D.C.  20426,  in  accordance  with  Rules  214 
or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  7, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  82-32216  Filed  11-23-82:  845  8m| 
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[Docket  No.  ERS3-107-000] 

Consolidated  Edison  Company  o(  New 
York,  Inc.;  Hling 

November  18.  1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  .November  8,  1982. 
Consolidated  Edison  Company  of  New 
York,  Inc.  ("Con  Edison")  tendered  for 
filing  as  an  initial  rate  schedule  an 
agreement  to  provide  transmission 
ser\'ice  to  the  companies  of  the 
Northeast  Utilities  system  (the  ".\l' 
Companies  "),  The  rate  schedule 
provides  for  a  transmission  charge  of  2.3 
mills  per  kiiowatthour  for  interruptible 
transmission  of  power  and  energy 
purchased  by  the  NL'  Companies  from 
Pennsylvania  Power  &  Light  Company. 

Con  Edison  requests  waiver  of  the 
notice  requirements  of  Section  35.3  of 
the  Commission's  regulations  so  that  the 
Amendment  can  be  made  effective  as  of 
September  29,  1982, 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
NU  Companies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  \E.,  Washington, 
U,C.  20426,  in  accordance  with  Rules  214 
or  211  of  the  Commission  s  Rules  nf 
Practice  and  Procedure  (18  CFR  385,214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  7, 
1982.  Protests  will  be  considered  by  the 
Commission  m  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary 

|FR  Doc  82-32217  Filed  11-23-82  8:4S  ami 
BILUNG  CODE  >717-01-ll 

[Docket  No.  ER83- 113-0001 

Consolidated  Edison  Company  of  New 
York,  Inc.;  Fljing 

November  18.  1982 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  .November  8.  1982. 
Consolidated  Edison  Company  of  .New 
York.  Inc.  ("Con  Edison  ")  tendered  for 
filing  an  amendment  (the  "Amendment'  ) 
to  its  Rate  Schedule  FERC  No  57.  an 
agreement  to  provide  transmission 
service  to  the  companies  of  the 
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Northeast  Utilities  system  (the  "NU 
Companies").  The  Amendment 
increases  the  transmission  charge  from 
2.0  mills  to  2.3  mills  per  kilowatthour  for 
interruptible  transmission  of  power  and 
energy  purchased  by  the  NU  Companies 
from  Central  Hudson  Gas  &  Electric 
Corporation.  The  Amendment  would 
increase  annual  revenues  from 
jurisdictional  service  during  Period  I  by 
$458.00. 

Con  Edison  requests  waiver  of  the 
notice  requirements  of  Section  35.3  of 
the  Commission's  regulations  so  that  the 
Amendment  can  be  made  effective  as  of 
November  5, 1982. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
NU  Companies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  214 
or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  1. 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary 

|FR  Doc-  82-32228  Flied  11-23-82:  8:45  am| 
MLUNG  CODE  8717-01-M 


[Docket  No.  ROS^  1-000) 

Crow  Canyon  Shell;  Termination  of 
Proceeding 

Issued:  November  18,  1982. 

On  September  8, 1982  the  Office  of 
Hearings  and  Appeals  (OHA)  of  the 
Department  of  Energy  (DOE)  issued  a 
remedial  order  to  Crow  Canyon  Shell 
(Crow  Canyon).  On  October  20, 1982 
DOE  notified  the  Commission  of  the 
firm's  intent  to  contest  the  order  before 
the  Commission  and  filed  the  record  of 
the  OHA  proceeding.  Under  Rule  906  of 
the  Commission's  Rules  of  Practice  and 
Procedure  Crow  Canyon  was  required  to 
file  its  answer  to  the  contested  remedial 
order  by  November  4, 1982. ' 

Crow  Canyon's  answer  is  now  two 
weeks  overdue,  and  no  request  for  an 
extension  of  time  has  been  filed.  The 
Commission  has  attempted  without 
success  to  reach  petitioner's  counsel  by 


■laCFR  i  385.906(bl(ll. 
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telephone  to  determine  whether  Crow 

Canyon  still  intends  to  pursue  its 
appeal.  Counsel  failed  to  return  these 
inquiries.  Under  these  circumstances, 
unless  an  answer  is  received  by  the 
Commission  on  or  before  December  3, 
1982.  Docket  .No.  RO83-1-000  is 
terminated  with  prejudice  as  of  that 
date. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  82-32211  Filed  11-23-82: 8:4S  am| 
BILLING  COOe  8717-01-M 


[Docket  No.  ER83-1 1 1-000) 
OP  National  Corp.;  Filing 

.November  18.  1982, 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  9, 1982. 
CP  National  Corporation  [CP  National) 
tendered  for  filing  an  initial  wheeling 
and  supplemental  service  agreement 
between  CP  National  and  the  City  of 
Needles.  California.  Under  the 
dKreement.  CP  National  will  receive  the 
power  and  energy  that  the  Western 
Area  Power  Administration  has 
allocated  to  Needles  and  wheel  that 
energy  to  .Needles  The  agreement 
further  provides  that  CP  Natioanl  will 
sell  .Needles  power  and  energy  to 
supplement  its  Western  Area  Power 
Administration  allocation  as  needed  to 
meet  the  requirements  of  its  distribution 
system. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385,214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  1, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection 

Kenneth  F  Plumb, 
Secretary. 

|FK  Doc   82-32215  Filed  11-23-82:  8-45  ami 
WLUNO  COOC  «717-01-M 


[Proiect  No.  3026-001] 

Delaware  River  Basin  Commission  and 
the  Commonwealth  of  Pennsylvania; 
Application  for  License  (5  MW  or  Less) 

November  19,  1982. 

Take  notice  that  Delaware  River 
Basin  Commission  and  the 
Commonwealth  of  Pennsylvania 
(Applicant)  filed  on  May  28, 1982,  an 
application  for  license  [pursuant  to  the 
Federal  Power  Act,  16  U.S.C.  791(a)- 
825(r)]  for  construction  and  operation  of 
a  water  power  project  to  be  known  as 
the  Blue  Marsh  Project  No.  3026.  The 
project  would  be  located  on  the 
Tulpehocken  Creek,  near  Reading  in 
Berks  County,  Pennsylvania. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Gerald  M. 
Hansler,  Executive  Director,  Delaware 
River  Basin  Commission,  P.O.  Box  7360, 
West  Trenton,  New  Jersey  08628. 

Project  Description — The  proposed 
run-of-the-river  project  would  utilize  the 
U.S.  Army  Corps  of  Engineers  Blue 
Marsh  Dam  and  Reservoir  and  would 
consist  of:  (1)  Modification  to  the 
existing  outlet  conduit  by  the 
installation  of  a  10.0-foot  diameter  steel 
liner;  (2)  a  proposed  reinforced  concrete 
powerhouse  37.0  feet  long  and  16.0  feet 
wide;  (3)  the  installation  of  a  1,100-kW 
generating  unit  and  a  160-kW  low  flow 
generating  unit  giving  a  total  installed 
capacity  of  1,260  kW;  (4)  proposed  12.47- 
kv  transmission  lines;  and  (5) 
appurtenant  facilities.  The  Applicant 
estimates  that  the  average  annual 
energy  output  would  be  5,340  MWh. 
This  license  application  was  filed  during 
the  term  of  Applicant's  preliminary 
permit  for  Project  No.  3026. 

Purpose  of  Project — Project  energy 
will  be  sold  to  Pennsylvania  Power  and 
Light  Co. 

Agency  Comments — Federal,  State, 
and  local  agencies  that  receive  this 
notice  through  direct  mailing  from  the 
Commission  are  requested  to  provide 
comments  pursuant  to  the  Federal 
Power  Act,  the  Fish  and  Wildlife 
Coordination  Act,  the  Endangered 
Species  Act,  the  National  Historic 
Preservation  Act,  the  Historical  and 
Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act,  Pub. 
L.  No.  88-29,  and  other  applicable 
statutes.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time  set 
below,  it  will  be  presumed  to  have  no 
comments. 
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Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  January  21, 1983,  either  the 
competing  application  itself  [See  18  CFR 
4.33  (a)  and  (d)]  or  a  notice  of  intent  [See 
18  CFR  4.33  (b)  and  (c)]  to  file  a 
competing  application.  Filing  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  an  acceptable  competing 
application  no  late  than  the  time 
specified  in  §  4.33(c)  or  §  4.101  et  seq. 
(1981). 

Comments.  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  211  or  214,  18  CFR  385.211  or 
385.214,  47  FR  19025-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  January  21.  1983. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  HLE 
COMPETING  APPLICATION". 
"COMPETING  APPLICATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commissions 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  D.C,  20426.  An 
additional  copy  must  be  sent  to;  Fred  E. 
Springer,  Chief.  Applications  Branch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  82-32245  Filed  11-23-82  8:45  am| 
WUJNQ  CODE  (717-01-M 


[Docket  No.  ER83-109-0001 
Detroit  Edison  Co.;  Filing 

November  18,  1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  the  Detroit  Edison 
Company  (Detroit  Edison]  on  November 


8, 1982,  tendered  for  filing  Amendment 
No.  1  to  a  limited  term  transmission 
service  agreement  between  Detroit 
Edison  and  The  Dow  Chemical 
Company  (Dow-Midland)  dated  Mav  25. 
1979. 

Detroit  Edison  states  that  Amendment 
No.  1,  at  Section  2  extends  the 
termination  date  of  the  agreement  from 
December  31,  1982  to  July  31.  1984.  The 
agreement  may  be  extended  beyond  the 
expiration  date  by  mutual  written 
agreement  of  the  parties.  Amendment 
No.  1  at  Section  3  increases  the 
transmission  service  charge  from  1.7  to 
2.0  mills  per  kilowatt-hour. 

Detroit  Edison  further  states  that 
copies  of  the  filing  were  served  on  the 
Dow  Chemical  Company,  and  the 
Michigan  Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
.North  Capitol  Street,  NE.,  Washington. 
DC.  20426,  in  accordance  with  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  1. 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection, 
Kenneth  F.  Plumb, 
Secretary- 

iFR  Dm   82-32229  Filed  11-23-82: 8:45  am) 
BILLING  CODE  6717-«1-M 


[Docket  No.  CP83-57-000] 

Dome  Pipeline  Corp.;  Petition  for 
Declaratory  Order 

November  18,  1982. 

Take  notice  that  on  November  2.  1982, 
Dome  Pipeline  Corporation  (Dome),  333 
Seventh  Avenue,  S,W,,  Calgary,  Alberta 
T2P  2Zl,  Canada,  operator  of  the  Cochin 
Pipeline  System  (U.S.)  (Cochin)  filed  in 
Docket  No.  CP83-57-000  a  petition  of  an 
order  declaring  that  certain  leasing 
arrangements  of  its  facilities  to 
Interstate  Power  Company  (Interstate) 
would  not  make  Dome  or  Cochin  a 
"natural-gas  company"  within  the 
meaning  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  petition  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Dome  states  that  Interstate  in  pending 
Docket  No.  CP83-1&-000  requests  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  leasing  from 


Cochin  for  a  limited  term  of  a  12-inch 
pipeline  crossing  of  the  Mississippi 
River.  Dome  states  the  lease  is  between 
Dome,  as  operator  of  Cochin,  and 
Interstate  Dome  states  that  neither  it 
nor  Cochin  would  transport  gas  in 
interstate  commerce  nor  would  they  be 
parties  to  any  contracts  or  arrangements 
related  to  the  transportation  of  natural 
gas.  Therefore.  Dome  requests  that  the 
Commission  issue  a  declaratory  order 
stating  that  neither  Dome  nor  Cochin 
would  become  natural  gas  companies 
within  the  meaning  of  the  Natural  Gas 
Act  once  the  lease  by  Interstate  is 
approved  by  the  Commission  and 
Interstate  uses  the  leased  facilities  for 
the  transportation  of  gas  in  interstate 
commerce. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  December 
1(J.  1982.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission  b  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  .■Xny  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules. 

Kenneth  F.  Plumb, 
Secretary. 

\FR  Doc  82-32218  Filed  11-23-BZ:  8:«S  (Oil 
BILLING  CODE  6717-01-M 


(Project  No.  6687-0001 

El  Dorado  Irrigation  District; 
Application  for  Minor  License 

November  22. 1982 
Take  notice  that  El  Dorado  Irrigation 

District  (Applicant)  filed  on  September 
14,  1982,  an  application  for  license 
(pursuant  to  the  Federal  Power  Act.  16 
U.S,C.  791(a)-825(r)|  for  construction 
and  operation  of  a  water  power  project 
to  be  known  as  Reservoir  3  Small 
Hydroelectric  Project  .No  6687  The 
project  would  be  located  on  El  Dorado 
Main  No.  2,  near  Placer\ille,  in  El 
Dorado  County,  California. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  William 
Charpier,  Jr.,  District  Engineer.  El 
Dorado  Irrigation  District,  P.O  Box  1608. 
Placerville,  California  95667. 

Project  Description — The  proposed 
project  will  utilize  the  existing  water 
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supply  Reservoir  3  and  El  Dorado  Main 
No.  2  pipeline  owned  by  the  U.S.  Bureau 
of  Reclamation  and  would  consist  of;  (1) 
A  200-foot-long,  30-inch-dianieter  steel 
bypass  conduit  around  the  pipeline:  (2)  a 
powerhouse  containing  a  single 
generating  unit  with  a  total  installed 
capacity  of  950  kW:  (3)  a  tailrace 
conduit;  and  (4)  a  1,000- foot-long,  12.5- 
kV  transmission  line  interconnecting  to 
an  existing  PG&E  powerline.  The 
Applicant  estimates  that  the  average 
annual  energy  production  would  be  4.0 
million  kWh. 

Purpose  of  Project — The  energy 
generated  by  the  project  will  be  sold  to 
the  Pacific  Gas  and  Electric  Company. 

Agency  Comments — Federal,  State, 
and  local  agencies  that  receive  this 
notice  through  direct  mailing  from  the 
Commission  are  requested  to  provide 
comments  pursuant  to  the  Federal 
Power  Act,  the  Fish  and  Wildlife 
Coordination  Act,  the  Endangered 
Species  Act,  the  National  Historic 
Preservation  Act,  the  Historical  and 
Archeological  Preservation  Act,  the 
National  Environmental  Pohcy  Act,  Pub. 
L.  No.  88-29,  and  other  applicable 
statutes.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time  set 
below,  it  will  be  presumed  to  have  no 
comments. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
must  file  with  the  Commission,  on  or 
before  January  28, 1983,  either  the 
competing  application  itself  [See  18  CFR 
4.33(a)  and  (d)]  or  a  notice  of  intent  [See 
18  CFR  4.33(b]  and  (c)]  to  file  a 
competing  application.  Filing  of  a  timely- 
notice  of  intent  allows  an  interested 
person  to  file  an  acceptable  competing 
application  no  late  than  the  time 
specified  in  §  4.33(c)  or  §  4.101  et.  seq. 
(1981). 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Commission  Rules  211  or  214, 18  CFR 
385.211  or  385.214.  47  FR  19025-26  (1982). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  January  28, 1983. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 


capital  letters  the  title  "COMMENTS", 

NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION", 
COMPETING  APPUCATION", 
PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief.  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary-. 

|FR  Ooc  82-32246  Filed  11-23-82;  8:45  ami 
BILUNQ  CODE  6717-01-M 


[Docket  No.  CP83-12-000J 

Faustina  Pipe  Une  Co.;  Application 

November  17, 1982. 

Take  notice  that  on  October  5, 1982, 
Faustina  Pipe  Line  Company 
(Applicant).  P.O.  Box  3102,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP83-12-000,  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
limited  certificate  of  public  convenience 
and  necessity  authorizing  the 
transportation  of  natural  gas  for  United 
Gas  Pipe  Line  Company  (United),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Pursuant  to  an  agreement  dated 
September  10,  1982,  Applicant  proposes 
to  transport  up  to  100  billion  Btu's  of 
natural  gas  per  day  for  United  from 
various  points  on  Applicant's  contiguous 
mainline  facilities  located  in  southern 
Louisiana  to  any  other  points  located  on 
those  same  facilities.  It  is  explained  that 
upon  reasonable  notice  to  Applicant, 
United  would  be  permitted  to  tender  or 
receive  to  or  from  Applicant  each  day 
up  to  the  full  contract  demand  at  any 
point  on  Applicant's  system  which 
United  would  elect  in  its  sole  discretion. 
Applicant  estimates  that  it  would  be 
prepared  to  commence  service  under  the 
agreement  by  January  1, 1984. 

For  such  service,  Applicant  proposes 
a  two-part  rate.  The  first  part  would  be 
a  commodity  rate  equal  to  28.27  cents 
per  million  Btu  transported  and 


redelivered.  Applicant  represents  that 
such  a  rate  is  the  result  of  competitive 
factors  and  would  be  less  than  that 
which  would  be  cost  justified.  The 
second  part  would  be  a  minimum  annual 
charge  equal  to  the  commodity  rate 
times  80  percent  of  the  applicable 
contract  quantity  multiplied  by  the 
number  of  days  in  the  year.  Simply 
stated,  the  "minimum  annual  charge"  for 
service  provided  during  up  to  the  first  20 
years  of  the  agreement  shall  be  equal  to 
80  percent  of  the  contract  quanfity  (daily 
maximum  quanfity)  applicable  during 
each  such  year  times  the  number  of  days 
in  the  relevant  year  multiplied  by  the 
commodity  rate  applicable  to  the 
contract  quantity.  In  essence,  under  the 
"minimum  annual  charge,"  United  is 
obligated  to  "ship-or-pay  for"  each  year 
a  quantity  of  gas  equal  to  80  percent  of 
its  full  contract  demand.  It  is  further 
stated  that  United  would  be  allowed  to 
make  up  this  "minimum  annual  charge" 
during  the  5-year  period  following  the 
year  in  which  such  charge  is  assessed. 
The  "minimum  armual  charge"  will  be 
involved  in  any  given  year  only  if 
United  has  not  utilized  the  firm  capacity 
which  Applicant  has  reserved  for 
United's  account  for  that  year  pursuant 
to  the  agreement.  In  sum  it  is  stated,  the 
"minimum  annual  charge"  provisions 
will  permit  United  and  Applicant  to 
ensure  that  Applicant  is  compensated 
each  year  for  reserving  firm  capacity  for 
the  account  of  United,  whether  United 
actually  uUlizes  the  capacity  it  has  so 
reserved  or  not,  but  in  such  manner  so 
as  to  guarantee  also  that  United  always 
has  available  to  it  a  reasonable  means 
of  recouping  later  any  charges  so  paid. 

Applicant  requests  that,  simultaneous 
with  the  issuance  of  the  authorization 
herein  sought,  the  Commission  also 
affirmafively  and  explicitly  declare  that 
the  jurisdiction  of  the  Commission  under 
the  Natural  Gas  Act  over  Applicant  and 
the  transactions  in  which  it  is  engaged 
will  extend  solely  to  the  service 
authorized^and  that  the  jurisdiction  of 
the  Commission  under  the  Natural  Gas 
Act  specifically  shall  not  extend  to  any 
transaction  which,  but  for  the  service 
authorized  to  be  performed  on  behalf  of 
United,  would  not  subject  to  such 
jurisdiction.  Such  a  declaration  will 
recognize  that  any  sale  for  resale  of  gas 
to,  or  delivery  of  gas  to,  or  redelivery  of 
gas  by.  Applicant  by  or  to  any  intrastate 
pipeline  will  not  become  subject  to,  nor 
subject  either  Applicant  or  such 
intrastate  pipeline  or  any  other  party  to 
the  jurisdiction  of  the  Commission  under 
the  Natural  Gas  Act  if  such  jurisdiction 
would  result  solely  either  because  of  the 
commingling  of  such  gas  with  that  gas 
redelivered  by  Applicant  for  the  account 
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of  United  for  ultimate  transportation 
and  consumption  in  another  state  or 
because  the  transaction  involved  is  with 
Applicant. 

As  a  related  matter,  Applicant  also 
requests  that,  simultaneous  with  the  the 
issuance  of  the  authorization  herein 
sought,  the  Commission  further 
affirmatively  authorize  the 
abandonment  of  the  services  thus 
approved  effective  in  the  event  of  any 
determination  by  the  Commission,  a 
court  of  competent  jurisdiction,  or  any 
other  tribunal  having  jurisdiction  in  the 
premises  that,  by  reason  of  the  service 
so  authorized,  any  other  transportation 
or  sale  of  gas  by  Applicant  or  by  any 
other  person  transporting,  selling,  or 
purchasing  gas  through,  from  or  to 
Applicant,  or  Applicant  or  any  other 
person,  has  or  will,  if  continued,  become 
subject  to  the  jurisdiction  of  the 
Commission  under  the  Natural  Gas  Act. 
Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  13, 1982,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211] 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  of  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will 


unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc,  82-32230  Filed  11-23-82;  «  4.S  am| 
BILLING  COOE  6717-01-M 

[Docket  Nos.  RP80- 134-009,  et  al.] 

Great  Lakes  Gas  Transmission  Co.,  et 
ai.;  Filing  of  Pipeline  Refund  Reports 
and  Refund  Plans 

November  18,  1982 

Take  notice  that  the  pipelines  listed  in 
the  Appendix  hereto  have  submitted  to 
the  Commission  for  filing  proposed 
refund  reports  or  refund  plans.  The  date 
of  filing,  docket  number,  and  type  of 
filing  are  also  shown  on  the  Appendix, 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refund  reports  and  plans.  All 
such  comments  should  be  filed  with  or 
mailed  to  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC.  20426,  on  or 
before  November  30,  1982.  Copies  of  the 
respective  filings  are  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

Appendix 


Rung 
data 

Cojtipany 

OocKel  No 

Type 
filing 

9/16/82 

Great  Lakes  Gas 
Transmission 
Cofp 

RP80-134-009 

Report 

10/4/82 

National  Fuel 

RP8'- 126-007 

LFUT 

Gas  Suppiv 

report 

Corp 

10/21/82 

ANR  Storage  Co 

RP81 -98-003 

Repo^ 

10'26/82 

Soutfiem  Natural 
Gas  Co 

RP80-102-013 

Repon 

10/28/82 

Flonda  Gas 

Transmission 
Co 

RP81-7-000 

Repor: 

10/29/B2 

El  Paso  Natural 

RP81-131-O02 

LFUT 

Gas  Co 

repon 

10/29/82 

United  Gas  Pipe 
bneCo 

RP81- 18-016 

Report 

1 1 ' 1 /82 

ConsolKiatoo  Gas 
Supply  Corp 

RP72-157-059 

1 

Report 

|FR  Doc   82-3224-  Filed  11-23-82:  8  45  am| 
BILUNG  COOE  e717-01-M 


[Protect  No.  6676-000] 

Doug  Hull;  Application  for  Exemption 
for  Small  Hydroelectric  Power  Project 
of  5  IMW  or  Less  Capacity 

November  19, 1982. 

Take  notice  that  on  September  7. 1982, 
Doug  Hull  (Applicant)  filed  an 
application  under  Section  408  of  the 
Energy  Security  Act  of  1980  (Act)  (16 
U.S.C.  2705  and  2708  as  amended],  for 
exemption  of  a  proposed  hydroelectric 


project  from  licensing  under  Part  I  of  the 
Federal  Power  Act.  The  proposed  small 
hydroelectric  Project  No.  6676  would  be 
located  on  Twin  Falls  Canal  lateral  28 
LQ  Coulee  near  Filer  in  Twin  Falls 
County,  Idaho.  Correspondence  with  the 
Applicant  should  be  directed  to;  Mr 
Doug  Hull.  Route  2,  Filer.  Idaho  83228 

Project  Description — The  proposed 
project  would  consist  of:  (1)  A  6-foot- 
high  diversion  structure  on  the  existing 
Twin  Falls  Canal  lateral  28  LQ  Coulee 
owned  and  operated  by  the  Twin  Falls 
Canal  Company;  (2)  a  60-inch-diameler. 
1800-foot-iong  penstock:  (3)  a 
powerhouse  with  a  total  installed 
capacity  of  222  kW;  (4)  a  0.25-mile-long. 
12.5-kV  transmission  line 
interconnecting  with  an  existing  Idaho 
Power  Company  transmission  line.  The 
.•Applicant  estimates  that  the  average 
annual  output  would  be  1.16  million 
kWh. 

Purpose  of  Exemption — An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

.■\gency  Comments — The  U.S.  Fish  and 
Wildlife  Service.  The  National  .Marine 
Fisheries  Service,  and  the  Idaho 
Department  of  Fish  and  Game  are 
requested,  for  the  purposes  set  forth  in 
Section  408  of  the  Act.  to  file  within  60 
days  from  the  date  of  issuance  of  this 
notice  appropriate  terms  and  conditions 
to  protect  an\  fish  and  wildlife 
resources  or  to  otherv%ise  carr\  out  the 
provisions  of  the  Fish  and  Wildlife 
Coordination  .Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested:  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none 
Other  Federal,  State,  and  local  agencies 
are  requested  to  provide  any  comments 
they  may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  da\  s 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency  s 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Competing  Application — Any 
qualified  license  applicant  desiring  to 
file  a  competing  application  must  file 
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with  the  Commission,  on  or  before 
January  3,  1983  either  the  competing 
license  application  that  proposes  to 
develop  at  least  7.5  megawatts  in  that 
project,  or  notice  of  intent  to  file  such  a 
license  application.  Filing  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license 
application  no  later  than  120  days  from 
the  date  that  comments,  protests,  etc. 
are  due.  Application  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  CFR  4.33(b)  and 
(c)  (1980).  A  competing  license 
application  must  conform  with  the 
requirements  of  18  CFR  4.33(a)  and  (d) 
(1980). 

Comments.  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Commission  Rules  211  or  214,  18  CFR 
385.211  or  385.214,  47  FR  19025-26  (1982). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  January  3,  1983, 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  'COMMENTS", 
NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
F*roject  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  orignial  and  those 
copies  required  by  the  Commissions 
regulations  to:  Kenneth  F,  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D,C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E, 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address,  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice 
Kenneth  F,  Plumb.  I 

Secretary. 

|FR  Doc  82-J224a  Filed  11-23-^2.  445  dra| 
BtLUNQ  CODE  «717-01-U 


[Docket  Nos.  OR79-3,  et  al.l 

Lakehead  Pipe  Line  Co.;  Informal 
Settlement  Conference 

November  18,  1982. 

Take  notice  that  on  Monday. 
November  29.  1982  at  10  a,m,,  there  will 
be  an  informal  settlement  conference  in 
the  above  captioned  proceedings.  The 
conference  will  be  held  in  the  offices  of 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington,  DC.  20426. 

Parties,  participants,  and  other 
interested  persons  will  be  permitted  to 
attend,  but  if  such  persons  have  not 
previously  been  permitted  to  intervene 
in  this  matter,  attendance  will  not  be 
deemed  to  authorize  intervention  as  a 
party  in  this  proceeding. 
Kenneth  Plumb, 
Secretary. 

re  n.u:  s2-.i:219  Fiied  11-23-82:  8:45  am| 
BILLING  CODE  «717-01-«l 


1  Docket  No.  ER83- 11 6-0001 
Long  Island  Lighting  Co.;  Filing 

November  18,  1982, 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  10. 
1982,  Long  Island  Lighting  Company 
(I.ILCO)  tendered  for  filing  changes  in 
its  FERC  Rate  Schedule  29,  pursuant  to 
which  LILCO  sells  power  to  the 
Incorporated  Village  of  Rockville 
Centre.  Long  Island.  New  York,  The 
change  reflects  a  change  that  LILCO  has 
asked  the  New  York  State  Public 
Service  Commission  to  make  in  the  rates 
it  charges  retail  customers  under  its 
SC2-MRP  (Large  General  and  Industrial 
Service  with  Multiple  Rate  Periods)  and 
which  by  operation  of  FERC  Rate 
Schedule  29  are  applicable  to  the  power 
LILCO  sells  to  Rockville  Centre. 

LILCO  proposes  an  effective  date  of 
November  25.  1982,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  the  filing  were  served  upon 
the  Village  of  Rockville  Centre  and  the 
New  York  State  Public  Service 
Commission, 

.Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385,214),  All  such  motions  or  protests 
should  be  filed  on  or  before  December  7, 


1982,  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  82-J2220  Filed  11-23-82,  8  45  am| 
BILLING  CODE  6717-Ot-M 

[Docket  No.  CP8I-3 16-005] 

Montana-Dakota  Utilities  Co.;  Petition 
To  Amend 

November  18, 1982. 

Take  notice  that  on  October  28, 1982, 
Montana-Dakota  Utilities  Co. 
(Petitioner),  400  North  Fourth  Street, 
Bismarck,  North  Dakota  58501,  filed  in 
Docket  No.  CP81-316-005  a  petition  to 
amend  the  order  issued  February  19. 
1982,  in  Docket  No.  CP81-316-000 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  so  to  authorize  Petitioner  to 
price  the  natural  gas  sold  to  MIGC,  Inc. 
(MIGC),  pursuant  to  the  terms  of  the  gas 
sales  and  transportation  contract  dated 
April  30, 1981,  all  as  more  fully  set  forth 
in  the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  on  February  19,  1982. 
the  Commission  authorized  the  off- 
system  sales  of  natural  gas  to  two 
customers  one  of  which  is  MIGC.  It  is 
asserted  that  such  order  provides  that 
Petitioner  charge  for  gas  sold  to  MIGC  a 
rate  equal  to  the  current  Section  102 
price  under  the  Natural  Gas  Policy  Act 
of  1978  (NGPA)  with  monthly 
escalations  plus  a  transportation  charge 
of  22.083  cents  per  Mcf.  Petitioner  states 
in  Docket  No.  CP81-316-005  that  such 
provision  is  not  in  accordance  with  the 
intent  of  the  parties  and  requires 
Petitioner  to  charge  a  price  for  the  gas 
which  is  different  from  Petitioner's 
actual  cost  of  the  gas.  Petitioner  states 
that  it  was  the  intent  of  the  buyer  and 
seller  that  the  price  of  the  gas  would  be 
the  total  weighted  average  cost  of  the 
volumes  delivered  at  the  three 
certificated  delivery  points  specified  in 
Exhibit  B-1  in  the  gas  sales  and 
transportation  contract  between 
Petitioner  and  MIGC  dated  April  30, 
1981.  Petitioner  indicates  that  the  gas 
sold  to  MIGC  is  a  mix  of  gas  priced  at 
NGPA  Sections  102,  103  and  109 
resulting  in  a  weighted  average  price  of 
these  supplies  which  is  lower  than  the 
Section  102  price.  Petitioner  states  that 
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the  public  interest  would  be  served  by 
charging  MIGC  a  price  for  gas  sold 
which  reflects  Petitioner's  cost  of  gas  to 
that  customer.  Petitioner  therefore 
requests  an  amendment  of  the  February 
19, 1982,  order  to  permit  Petitioner  to 
price  the  gas  sold  to  MIGC  under  the 
terms  of  the  parties'  contract. 

No  increase  in  the  volumes  sold  is 
requested  nor  does  Petitioner  propose  to 
construct  any  additional  facilities. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
December  10, 1982,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  detemining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary 

[FR  Doc  82-32231  Filed  11-23-8Z  8:45  am) 
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[Docket  No.  ER83-1 10-000] 
Montaup  Electric  Co.;  Filing 

November  18,  1982. 

The  filing  Company  submits  the 
following: 

Please  take  notice  that  on  November 
8, 1982  Montaup  Electric  Company 
("Montaup")  tendered  for  filing  a 
wholesale  rate  designated  M-8,  which 
would  increase  revenues  by  $18,053,000, 
or  9%,  on  the  basis  of  a  1983  test  year. 
The  increase  would  be  offset  in  part  by 
a  portion  of  1983  fuel  cost  savings  of 
$26,457,000  expected  to  result  from 
conversion  of  Montaup's  Somerset  Nos. 
5  and  6  generating  units  from  burning  oil 
to  coal.  Montaup  proposes  to  collect 
two-thirds  of  those  savings  under  an  Oil 
Conservation  Adjustment  ("OCA")  also 
filed  on  November  8, 1982.  The 
remaining  one-third,  $8,819,000,  would 
be  flowed  through  to  customers  reducing 
the  increase  under  the  M-8  rate  from 
$18,053,000  to  $9,234,000,  or  a  4.5% 
increase. 

Montaup  proposes  to  include  in  rate 
base  $30.6  million  of  construction  work 
in  progress  ("CWIP"),  including  $11.3 


million  of  CWIP  under  the  Commission's 
severe  financial  difficulty  standard  in 
Order  No.  555.  This  amount  of  CWIP  in 
rate  base,  in  conjunction  with  the  OCA, 
is  designed  to  raise  Montaup's  internally 
generated  cash  to  40%  of  its  cash 
construction  requirements  in  1983.  It 
represents  a  reduction  in  the  emergency 
CWIP  presently  included  in  rate  base 
($18.9  million,  or  16%  of  1982  CWIP) 
subject  to  refund  to  achieve  the  same 
level  of  internal  cash  generation  in 
relation  to  1982  cash  construction 
requirements. 

If  the  OCA  is  not  allowed  to  become 
effective,  Montaup  proposes,  in  the 
alternative,  to  include  $108.6  million  of 
CWIP  in  rate  base,  including  S82.6 
million  of  emergency  CWIP,  in  order  to 
reach  the  same  40%  level  of  internal 
cash  generation  without  cash  retained 
under  the  OCA.  The  customers  affected 
by  its  filing  are  the  Company's  retail 
affiliates.  Eastern  Edison  Company 
("Eastern  Edison")  in  Massachusetts 
and  Blackstone  Valley  Electric 
Company  ("Blackstone  ")  in  Rhode 
Island,  which  purchase  all  of  their 
power  under  Montaup's  FERC  Electric 
Tariff,  Original  Volume  No.  1.  and  three 
nonaffilated  customers:  Newport 
Electric  Corporation  and  the  Pascoa^K 
Fire  District  in  Rhode  Island  and  the 
Town  of  Middleborough  in 
Massachusetts — which  take  contract 
demand  service  under  Montaup's  rate 
Schedules  33,  34  and  36,  respectively 

Copies  of  the  filing  have  been  served 
on  the  affected  customers  and  the  State 
Commissions  in  Massachusetts  and 
Rhode  Island. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
§§  385.211.  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  1. 1982.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  82-32232  Filed  11-23-81  8:45  iml 
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[  Docket  No.  ER83-1 12-000  ] 
Montaup  Electric  Co.;  Filing 

November  18.  1382 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  9.  1982 
Montaup  Electric  Company  ("Montaup" 
or  "the  Company")  tendered  for  filing 
rate  schedule  supplements  adding  an  Oil 
Conservation  Adjustment  (  "OCA ')  to  its 
wholesale  rate  schedules  (1)  for  all- 
requirements  service  to  Montaup  s 
affiliates  Eastern  Edison  Company  and 
Blackstone  Valley  Electric  Company,  (2) 
for  contract  demand  service  to  Newport 
Electric  Corporation,  the  Town  of 
Middleborough,  Massachusetts,  and  the 
Pascoag.  Rhode  Island,  Fire  District,  and 
(3)  unit  sales  made  out  of  Montaup's 
Somerset  plant  to  Middleborough. 
Pascoag  and  the  City  of  Tauton 
Massachusetts.  .Montaup  provides  100% 
of  Its  service  at  wholesale  rates  subject 
to  this  Commission's  jurisdiction. 

In  order  to  reduce  its  customers  fuel 
costs  .Montaup  is  engaged  in  a  two-stage 
project  to  convert  its  Somerset  Unit  Nos. 
5  and  6  from  burning  oil  to  coal.  In  the 
first  stage  Montaup  will  modify  those 
units  m  order  to  burn  coal  temporarily 
under  an  anticipated  Uelaved 
Compliance  Order  (""DCO"!  from  the 
Environmental  Protection  Agency.  The 
first  stage  should  be  completed  by 
Januan,  1.  1983,  In  the  second  stage 
Montaup  will  install  electrostatic 
precipitators  and  other  equipment 
needed  to  comply  fully  with 
environmental  standards.  Montaup 
expects  to  complete  the  second  stage  in 
1986. 

In  the  present  filing  Montaup  is 
seeking  to  recover  the  total  cost  of  the 
project,  currently  estimated  at  $57 
million,  through  the  samp  OCA 
mechanism  allowed  for  .New  England 
Power  Compan\  and  Northeast  Utilities 
companies  with  the  support  of  their 
wholesale  customers  and  concerned 
state  and  federal  agencies  Under  the 
OCA,  customers  will  immediately 
benefit  by  receiving  one-third  of  the 
total  fuel  cost  savings  The  Company 
will  collect  the  other  two-thirds  through 
the  OCA  to  apply  against  coal 
conversion  expenditures  and  associated 
income  taxes  until  the  cost  of  the  project 
is  fully  recovered.  The  Company 
projects  that  the  OCA  will  fully  recover 
coal  conversion  expenditures  m  1986. 

The  Company  expects  that  a  DOC  will 
be  issued  and  coal-fired  operation  will 
begin  at  Somerset  in  early  1983.  It  is 
requesting  that  the  OCA  be  allowed  to 
become  effective  on  the  later  of  (1) 
January  8, 1983  (60  days  from  filing)  or 
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(2)  the  date  when  such  operation 
commences. 

Copies  of  the  filing  have  been  served 
on  the  affected  customers  and  the  State 
Commissions  in  Massachusetts  and 
Rhode  Island. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  1. 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb. 

Secretary 

(FR  Doc,  S2-32233  Filed  11-23-82;  8:45  am| 

BiLUNG  cooc  »^^^-o\-M 

[Docket  No.  CP83-53-O001 

Natural  Gas  Pipeline  Company  of 
America;  Application 

November  18.  1982.  ' 

Take  notice  that  on  October  28, 1982, 
Natural  Gas  Pipeline  Company  of 
America  (Applicant),  122  South 
Michigan  Avenue,  Chicago,  Illinois 
60603.  filed  in  Docket  No.  CP83-53-000 
an  application  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  minor  interconnecting 
facilities  necessary  to  transport  natural 
gas  between  Station  307  near  Searcy, 
Arkansas,  on  Applicant's  Gulf  Coast 
line  and  a  hydrocarbon  extraction  plant, 
all  as  more  fully  set  forth  in  the 
apphcation  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  the  hydrocarbon 
extraction  plant  which  it  plans  to  install 
at  Station  307  is  designed  to  alleviate 
problems  experienced  by  its  customers 
arising  from  the  condensation  of  liquids 
by  removing  heavy  hydrocarbons  from 
the  gas  stream.  Applicant  explains  that 
the  proposed  dew  point  control  facility 
is  an  auxiliary  installation  not  requiring 
certificate  authorization.  Applicant 
requests  herein  authorization  to 
construct  and  operate  certain  minor 
facilities  necessary  to  interconnect 
Apphcant's  mainline  with  the  proposed 


dew  point  control  plant.  Applicant 
asserts  that  the  facilities  would  consist 
of  approximately  1.800  feet  of  36-inch 
pipe  and  appurtenant  facilities  at  an 
estimated  cost  of  $882,000.  Such  cost,  it 
is  stated,  would  be  financed  with  funds 
on  hand. 

Applicant  states  that  it  would  include 
the  cost  of  the  facilities,  including  the 
extraction  plant,  in  its  rates  and  would 
credit  to  its  jurisdictional  cost  of  service 
in  the  appropriate  general  rate 
proceeding  revenues  received  from  the 
sale  of  liquids  which  are  extracted  by 
the  plant  from  the  gas  stream. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  10,  1982,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commissions  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211] 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary 

|FR  Doc.  82-322*4  Filed  11-23-82;  845  am| 
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[Docl(«t  No.  ER82-410-004] 

New  York  State  Electric  and  Gas  Corp.; 
Refund  Report 

.November  18. 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  1, 1982, 
New  York  State  Electric  and  Gas 
Corporation  filed  a  refund  report 
pursuant  to  the  Commission's  order  of 
September  30, 1982. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426,  on  or 
before  December  3, 1982,  Comments  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

IFR  Doc  82-3Z221  Filed  11-23-82;  8:45  ami 
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[Docket  No.  ER82-4 10-004] 

New  Yoric  State  Electric  &  Gas  Corp.; 
Compliance  Filing 

November  18, 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  October  18, 1982, 
New  York  State  Electric  and  Gas 
Corporation  filed  a  rate  sheet  applying 
to  FPC  Contract  No.  67,  FERC  Contract 
No.  70  and  FERC  Contract  No.  80.  Such 
filing  was  made  pursuant  to  the 
Commission's  order  issued  September 
30, 1982. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  D.C.  20426,  on  or 
before  December  3, 1982.  Comments  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  82-32222  Filed  11-23-82:  8:45  am] 
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[Project  No.  6630-000] 

North  Side  Canal  Company,  Ltd.; 
Application  for  Exemption  of  Small 
Conduit  Hydroelectric  Facility 

November  22,  1982. 

Take  notice  that  on  August  23, 1982, 
North  Side  Canal  Company,  Ltd. 
(Applicant)  filed  an  application,  under 
Section  30  of  the  Federal  Power  Act 
(Act)  (16  U.S.C.  823(a)], -for  exemption  of 
a  proposed  hydroelectric  project  from 
requirements  of  Part  I  of  the  Act.  The 
proposed  Y-8  Hydroelectric  Project 
(FERC  Project  No.  6630)  would  be 
located  on  the  North  Side  Y  Canal  in 
Gooding  County,  Idaho.  Correspondence 
with  the  Applicant  should  be  directed 
to:  John  A.  Rosholt,  Attorney,  Nelson, 
Rosholt,  Robertson,  Tolman  &  Tucker, 
P.O.  Box  1906,  Twin  Falls,  Idaho  83301. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  An  intake 
structure  on  the  existing  North  Side  Y 
Canal;  (2)  a  3-foot-diameter,  50-foot-long 
penstock:  (3)  a  powerhouse  containing  a 
generating  unit  with  a  rated  capacity  of 
85  kW;  and  (4)  appurtenant  facilities. 
The  Applicant  estimates  a  755,930  kWh 
average  annual  energy  production  that 
would  be  sold  to  local  utilities. 

Agency  Comments — The  U.S.  Fish  and 
Wildlife  Service,  the  National  Marine 
Fisheries  Service,  and  the  Idaho 
Department  of  Fish  and  Game  are 
requested,  for  the  purposes  set  forth  in 
Section  30  of  the  Act,  to  file  within  45 
days  from  the  date  of  issuance  of  this 
notice  appropriate  terms  and  conditions 
to  protect  any  fish  and  wildlife 
resources  or  otherwise  carry  out  the 
provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested:  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal,  State,  and  local  agencies 
are  requested  to  provide  comments  they 
may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Comments,  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 


accordance  with  the  requirements  of 
Commission  Rules  211  or  214, 18  CFR 
385.211  or  385.214,  47  FR  19025-26  (1982). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  January  10.  1983. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS." 
"PROTEST, "  or  "MOTION  TO 
INTERVENE,"  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission'.s 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E 
Springer,  Chief.  Applications  Branch. 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory-  Commission. 
Room  208  RB  at  the  above  address  A 
copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 

Kenneth  F.  Plumb, 

Spcretary. 

in*  Doc  82-32249  Filed  11 -23-ft2  8:45  am) 
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[Docket  No.  CP82-452-O01  ] 

Northwest  Pipeline  Corp.;  Petition  To 
Amend 

November  18.  1982 

Take  notice  that  on  October  29, 1982. 
Northwest  Pipeline  Corporation 
(Petitioner),  P.O.  Box  1526-10466.  Salt 
Lake  City,  Utah  84110,  filed  in  Docket 
No.  CP82-452-001  a  petition  to  amend 
the  order  issued  September  30.  1982.  in 
Docket  No.  CP82-452-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act  so  as  to 
authorize  the  abandonment  of  2,394,000 
therms  of  firm  seasonal  contract 
quantity  under  Rate  Schedule  SGS-1  to 
one  of  its  customers  and  to  reallocate 
the  same  amount  of  volumes  to  another 
customer  under  the  same  Rate  Schedule, 
all  as  more  fully  set  forth  in  the  petition 
to  amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Petitioner  requests 
permission  and  approval  to  abandon  the 
firm  seasonal  contract  quantity  of 
2,394,000  therms  which  was  associated 
with  Southwest  Gas  Corporation 


(Southwest)  contract  demand  of  66,500 
therms  of  Rate  Schedule  SGS-1  service 
which  was  transferred  to  Intermountam 
Gas  Company  (Intermountain).  and  to 
authorize  the  concurrent  reallocation  of 
the  firm  seasonal  contract  quantity  of 
2.394,000  therms  to  Intermountain 
Petitioner  contends  that  in  its  original 
pleading  it  inadvertently  failed  to 
mention  the  abandonment  and 
subsequent  transfer  of  the  firm  seasonal 
quantities  of  SGS-1  service  between 
Intermountain  and  Southwest 

Any  person  desinng  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
Dec.  10,  1982.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385,211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157  10),  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding,  ,'\ny  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission  s  Rules. 

Kenneth  F.  Plumb. 
Secretary. 

IFR  Dor   (C  32223  Filed  11-23-82:  8  45  am) 
BILUMG  CODE  6717-01-II 


(Docket  No,  ER76-532-O04 1 

Pacific  Gas  &  Electric  Co.:  Compliance 
Filing 

November  18,  1982, 

The  filing  company  submits  the 
following; 

Take  notice  that  on  October  29, 1982, 
Pacific  Gas  and  Electric  Company 
(PG&E)  filed  revised  tariff  sheets  Nos  60 
and  61  of  PG&Es  FPC  Original  Volume 
.No.  4  for  service  to  the  Western  Area 
Power  Administration  Such  filing  is 
made  in  compliance  with  Opinion  No, 
143,  issued  August  16.  1982, 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE,.  Washington.  DC,  20426,  on  or 
before  November  30,  1982,  Comments 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
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with  the  Commission  and  are  available 
for  public  inspection. 

KaniMth  F.  Plumb, 

Secretory. 

|FR  Doc  «2-3223S  Filed  11-23-82;  845  amj 
MUJNQ  COOC  6717-01-11 

[Docket  No.  ER83-1 19-000] 

Public  Service  Company  of  Olciatioma; 
RHng 

November  18, 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  12, 
1982,  Public  Service  company  of 
Oklahoma  [PSO)  tendered  for  filing  a 
Notice  of  Termination  of  Supplement 
No.  18  to  FPC  Rate  Schedule  No.  118, 
which  became  effective  on  May  30, 1982. 

PSO  requests  an  effective  date  of 
January  12, 1983. 

Copies  of  this  filing  have  been  served 
upon  Arkansas  Power  and  Light 
Company,  Southwestern  Electric  Power 
Company,  the  Oklahoma  Corporation 
Commission  and  the  Arkansas  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  7, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secrelary. 

|FK  Doc  82-32224  Filed  11-23-82,  8:45  am| 
BlUJMa  COOE  (Tir-OI-M  I 


[Project  No.  2582-000] 

Rochester  Gas  &  Electric  Corp.; 
Application  for  Amendment  of  License 

November  22,  1982. 

Take  notice  that  Rochester  Gas  and 
Electric  Corporation  (Applicant)  filed  on 
August  31, 1982,  an  application  for 
amendment  of  license  (pursuant  to  the 
Federal  Power  Act,  16  U.S.C.  791(a)-825 
(r)l  for  its  Station  No.  2  Project  No.  2582. 
The  project  is  located  on  the  Genessee 
River  in  Monroe  County,  New  York. 
Correspondence  with  the  Applicant 


should  be  directed  to:  Terrance  R.  Weis. 
Project  Manager,  or  Clyde  A.  Forbes, 
Project  Engineer,  Rochester  Gas  and 
Electric  Corporation,  89  East  Avenue, 
Rochester,  New  York  14649. 

Applicant  proposes  to  modify  the 
existing  facilities  by:  (1)  Improving  the 
condition  of  the  Brown's  Race  intake 
channel  by  the  removal  of  protruding 
rock  and  the  installation  of  a  concrete 
mat  to  create  smoother  hydraulic 
conditions;  (2)  upgrading  the  generating 
capacity  by  replacing  the  existing 
turbine  runner  and  rewinding  the 
existing  generator  increasing  the 
capacity  from  7,500  kW  to  8,500  kW  and; 
(3)  upgrading  the  existing  transmission 
line  to  handle  the  additional  energy 
produced.  The  Applicant  estimates  that 
the  average  annual  energy  production 
would  be  increased  from  43,500,000  kWh 
to  50,500.000  kWh.  Project  energy  would 
be  sold  to  the  Applicant's  customers. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  only  directly  from 
the  Applicant).  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments.  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  211  or  214,  18  CFR  385.211  or 
385.214,  47  FR  19025-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  January  10, 1983. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS," 
"NOTICE  OF  INTENT  TO  HLE 
COMPETING  APPLICATION," 
"COMPETING  APPLICATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE."  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 


also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  82-32250  Filed  11-23-82;  8:45  am| 
BtLLIMQ  COOE  6717-01-M 


[Proiect  No.  6726-000] 

San  Juan  Hydro, 'Inc.;  Application  for 
Preliminary  Permit 

November  18, 1982 

Take  notice  that  San  Juan  Hydro,  Inc. 
(Applicant)  filed  on  September  28, 1982, 
an  application  for  preliminary  permit 
(pursuant  to  the  Federal  Power  Act,  16 
U.S.C.  791(a)-825(r)]  for  Project  No.  6726 
to  be  known  as  the  Lucky  Chance 
Pipeline  Project  located  on  the  North 
Henson  Creek  in  Hinsdale  County, 
Colorado.  The  application  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection.  Correspondence  with 
the  Applicant  should  be  directed  to: 
Kenneth  T.  Meredith,  President,  San 
Juan  Hydro,  Inc.,  P.O.  Box  582,  Lake 
City,  Colorado  81235. 

Project  Description — The  proposed 
project  would  be  located  on  U.S.  lands 
administered  by  the  Bureau  of  Land 
Management  and  would  consist  of:  (1) 
An  existing  diversion  structure  with 
headgate  and  control  gate  owned  by  the 
Applicant;  (2)  replacement  of  all  or  a 
portion  of  an  existing  4,248-foot-long,  22 
to  24-inch  diameter  steel  penstock;  (3)  a 
proposed  powerhouse  containing  a 
turbine-generator  unit  with  a  rated 
capacity  of  250-kW;  (4)  a  proposed 
tailrace;  (5)  a  proposed  9.9-mile-long 
transmission  line;  and  (6)  appurtenant 
facilities.  The  average  annual  generation 
of  720  MWH  would  be  sold  to  Colorado- 
Ute  Electric  Association,  Inc. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  18 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibiUty, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $11,200. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  file  with  the 
Commission,  on  or  before  March  21, 
1983,  the  competing  application  itself 
[see;  18  CFR  4.30  et  seq.  (1961]].  A  notice 
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of  intent  to  file  a  competing  application 
for  preliminary  permit  will  not  be 
accepted  for  filing. 

The  Crmmission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
file  such  an  application  in  response  to 
this  notice.  A  notice  of  intent  to  file  an 
application  for  license  or  exemption 
must  be  filed  with  the  Commission  on  or 
before  February  22, 1983.  and  should 
specify  the  type  of  application 
forthcoming.  Applications  for  licensing 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  (see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriate. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments.  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  211  or  214,  18  CFR  385.211  or 
385.214,  47  FR  190.25-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  ail 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  February  22, 
1983. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION ". 
■COMPETING  APPLICATION". 
"PROTEST  ",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to;  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
springer.  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 


of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Dor.  82-32236  Piled  11-23-82:  8  45  am| 
BILUNG  CODE  6717-01-M 


I  Docket  No.  ES83- 14-000] 

South  Carolina  Electric  &  Gas  Co.; 
Application 

November  18.  1982 

Take  notice  that  on  November  5,  1982. 
South  Carolina  Electric  &  Gas  Company 
(Applicant)  filed  an  Application  seeking 
an  order  pursuant  to  Section  204 
authorizing  the  issuance  of  up  to 
$180,000,000  of  unsecured  promissory 
notes  to  be  issued  from  time  to  time, 
with  a  final  maturity  date  of  not  later 
than  December  31. 1984. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  the 
Application  should  on  or  before 
November  29,  1982.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  D.C.  20426.  petitions  or 
protests  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
The  application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection, 
Kenneth  F.  Plumb, 
Secretary- 

IKR  One  82-3223-  Kilpd  11-23-81  8:45  am | 
BILUNG  CODE  6717-01-M 


(Docket  No.  ER83-105-OO0] 

Southern  California  Edison  Co.;  Tariff 
Change 

November  18,  1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  3.  1982. 
Southern  California  Edison  Company 
(""Edison")  tendered  for  filing  a  change 
of  rates  for  transmission  service  under 
the  provisions  of  Edison's  agreements 
with  the  parties  listed  below  embodied 
in  their  FERC  Rate  Schedules.  Edison 
requests  that  the  new  rates  for  these 
services  be  made  effective,  as  set  forth 
below: 


Entity 


Rate 

scfwdule         Requested 
FERC         effective  date 
No.        I 


EnMy 

Rale 
achadule 

fERC 

No 

e«ectrve  dal« 

4.     Imperial     irngaiion 

(■■MC   1 
5    San  D»egc  Gas  arx] 

Comparty  (  SDG4E    i 
6.  Sar  D»e90  Gas  ar« 

CCKTipany   ,    SDGiE     ! 

7   M-&-B  Pucmc  PowB. 
CM-S-fl) 

Oistncl 
Electnc 
ttectnc 
Acieocy 

'38 

139 

151 

(') 

Oo. 
Do 
Aprt  1.  1962 

o 

(')  EERC   Rale   ScheOuie  Nurritie!   rK< 
Docket  No   ERB;- 789-000 
(^  Same  effectrve  dale  assiqf>ec!  ir  r>rx"*ei  S 

ooc 


ivi  a.ssignad.  Sea 
ER82-789- 


1  City  o(  Burtjanh  ('SurtMnK  )  13S  May  i 

2  aty  ol  Glendale  ("Glendale  ■)  136  Do 

3  City  o(  Pasadena  I  PasaOe-  137  Do 
na'l 


Edison  States  that  the  filing  i.s  m 
accordance  with  the  terms  of  each  of 
these  agreements,  which  slate  that  the 
rates  for  these  services  will  be 
redetermined  six  (6)  months  following 
the  date  initial  transmission  service  is 
made  available  by  Edison  to  reflect  the 
recorded  costs  of  new  facilities  between 
Palo  Verde  and  Devers  Substation   Such 
revised  rates  are  to  be  effective 
retroactive  to  the  date  transmission 
service  was  first  made  available  by 
Edison. 

Copies  of  this  filing  were  served  upon 
the  California  Cities  of  Burbank. 
Glendale.  and  Pasadena.  IID.  SDG&E. 
M-S-R.  and  the  Public  Utilities 
Commission  of  the  State  of  California. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
D.C.  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  artd  Procedures  (18  CFR 
385.211.  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  1, 1982.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary 

|FR  Doc   82-32238  Filed  1 1  -2,3-82:  8:45  ami 
BILUNG  CODE  C/ir-Ot-M 


I  Docket  No.  RO82-87-OO0  ] 

St.  Louis  Fuel  and  Supply  Co.;  Grant  of 
Extension  of  Time  and  Request  for 
Supplemental  Filings 

Issued:  .November  16.  1982 
On  August  12.  1982  the  Office  of 
Hearings  and  Appeals  (OHA)  of  the 
Department  of  Energy  (DOE)  issued  a 
remedial  order  to  St.  Louis  Fuel  and 
Supply  Company  (St  Louis  Fuel). 
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Thereafter  DOE  notified  the 
Commission  of  the  firm's  intent  to 
contest  the  order  before  the  Commission 
and  filed  the  record  of  the  OHA 
proceeding.  Under  Rule  906  of  the 
Commission's  Rules  of  Practice  and 
Procedure  St.  Louis  Fuel  was  then 
required  to  file  its  answer  to  the 
contested  remedial  order. ' 

Instead,  St.  Louis  Fuel  filed  a  motion 
seeking  an  indefinite  stay  of  the 
Commission  proceeding  to  provide  the 
firm  an  opportunity  to  seek 
reconsideration  of  the  remedial  order 
before  OHA.  St.  Louis  Fuel  stated  that  it 
plans  to  file  a  motion  for 
reconsideration  with  OHA  after  the 
Commission  proceeding  is  stayed.  DOE 
opposed  the  request  for  a  stay,  arguing 
that  St.  Louis  Fuel's  suggestion  that  it 
plans  to  seek  reconsideration  is 
speculative  and  provides  no  basis  for 
granting  a  stay. 

If  OHA  reconsiders  the  August  12, 
1982  remedial  order.  Commission  review 
of  the  remedial  order  may  become 
unnecessary.  Under  these 
circumstances,  an  extension  of  time  is 
granted  for  the  filing  of  an  answer  by  St. 
Louis  Fuel  until  December  6, 1982.  By 
November  26, 1982  St.  Louis  Fuel  shall 
file  a  statement  with  the  Conmiission 
that  a  motion  for  reconsideration  has 
been  filed  with  OHA  and  shall  attach  a 
copy  of  that  motion.  By  December  3. 
1982  DOE  shall  file  a  statement  with  the 
Commission  explaining  whether  and,  if 
so,  why  it  opposes  a  further  extension  of 
time  pending  OHA's  consideration  of  St. 
Louis  Fuel's  motion. 
Kenneth  F.  Plumb. 


Secretary. 


I 


|FR  Doc.  82-32225  Filed  11-23-82:  8:4S  am| 
■HUNQ  COOC  «717-01-« 


[Dock«t  No.  CP82-327-O00] 

Tnnswestem  Pipeline  Co.;  Application 

November  19, 1982. 

Take  notice  that  on  May  14, 1982, 
Transwestem  Pipeline  Company 
(AppHcant),  P.O.  Box  2521,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP82- 
327-000  an  application  pursuant  to 
Section  3  of  the  Natural  Gas  Act  for 
authorization  to  import  natural  gas  from 
Canada,  all  as  more  fully  set  forth  in  the 
apphcation  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposed  to  import  up  to 
66,000  Mcf  of  natural  gas  per  day  as  well 
as  any  excess  gas  that  may  be  available 
from  day  to  day  on  a  best-efforts  basis 
in  accordance  with  a  precedent 
agreement  between  Applicant  and 


<  18  CFR  aasjxM. 
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ProGas  Limited  (Pro  Gas)  dated  October 
29, 1981.  Applicant  states  that  such  gas 
would  be  purchased  from  ProGas 
commencing  November  1, 1982,  and 
would  be  delivered  to  Applicant  at  a 
point  on  the  international  border  near 
Kingsgate,  British  Columbia.  Applicant 
anticipates  that  the  natural  gas 
proposed  to  be  purchased  by  Applicant 
would  be  delivered  to  Northwest 
Pipeline  Corporation  and  delivered  into 
Applicant's  system  near  Gallup,  New 
Mexico. 

It  is  stated  that  the  price  of  the  gas  to 
be  imported  would  be  the  Canadian 
export  price  prescribed  by  the  Canadian 
government.  Applicant  notes  that  the 
current  price  is  $4.94  (U.S.)  per  million 
Btu. 

Applicant  maintains  that  these' 
additional  long  term  Canadian  supplies 
which  it  has  agreed  to  buy  from  ProGas 
represent  an  important  part  of  the  total 
supply  which  it  plans  to  acquire  to  meet 
its  customers'  requirements. 

Applicant  also  requests  authorization 
to  track,  on  a  current  basis,  the  purchase 
cost  of  the  subject  gas  and  the  cost  of 
transporting  that  gas  from  the  import 
point  to  Applicant's  pipeline  system. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  8,  1982,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.,  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Lois  D.  Casheli. 
Acting  Secretary. 

|FR  Doc,  82-32212  Filed  11-23-82.  8:45  «m| 
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[Prelect  No.  4093-002] 

Tuscarora  Yarns,  Inc.;  Application  for 
License  (5  MW  or  Less) 

November  22,  1982. 

Take  notice  that  Tuscarora  Yams,  Inc. 
(Applicant)  filed  on  October  7, 1982,  an 
application  for  license  [pursuant  to  the 
Federal  Power  Act.  16  U.S.C.  791(a)— 
825(r)]  for  continued  operation  of  a 
water  power  project  to  be  known  as  the 
Bynum  Dam  Project  No.  4093.  The 


project  would  be  located  on  the  Haw 
River  in  Chatham  County,  North 
Carolina.  Correspondence  with  the 
Applicant  should  be  directed  to:  Martin 
Foil  Jr.,  President,  Tuscarora  Yams,  Inc., 
P.O.  Box  2ia  Mt.  Pleasant,  North 
Carolina  28124. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  An  existing 
10-foot-high  and  900-foot-long  stone 
masonry  dam  consisting  of  an 
uncontrolled  spillway,  headworks.  and  a 
bulkhead;  (2)  an  existing  20-acre 
reservoir  with  100  acre-feet  of  gross 
storage  capacity  at  the  normal 
maximum  surface  elevation  of  315  feet 
m.s.l.;  (3)  an  existing  2,000-foot-long 
headrace  canal  with  a  width  of  25  feet; 
(4)  an  existing  powerhouse  containing 
an  installed  capacity  of  600  kW  and  an 
average  annual  energy  generation 
estimated  to  be  3  G'Wh;  and  (5) 
appurtenant  faciUties. 

Purpose  of  Project — The  purpose  of 
the  project  is  to  supply  electricity  to 
operate  a  textile  plant  located  adjacent 
to  the  powerhouse  which  is  owned  by 
the  Applicant,  Tuscarora  Yams,  Inc. 

Agency  Comments — Federal,  State, 
and  local  agencies  that  receive  this 
notice  through  direct  mailing  from  the 
Commission  are  requested  to  provide 
comments  pursuant  to  the  Federal 
Power  Act,  the  Fish  and  Wildlife 
Coordination  Act,  the  Endangered 
Species  Act,  the  National  Historic 
Preservation  Act,  the  Historical  and 
Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act,  Pub. 
L.  No.  88-29,  and  other  applicable 
statutes.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time  set 
below,  it  will  be  presumed  to  have  no 
comments. 

Competing  Applications— Anyone 
desiring  to  file  a  competing  application 
must  file  to  the  Commission,  on  or 
before  January  31, 1983  either  the 
competing  application  itself  [See  18  CFR 
4.33(a)  and  (d)]  or  a  notice  of  intent  [See 
18  CFR  4.33(b)  and  (c)l  to  file  a 
competing  application.  Filing  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  an  acceptable  competing 
application  no  later  than  the  time 
specified  in  S  4.33(c)  or  S  4.101  et  seq. 
(1981). 

Comments,  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  211  or  214, 18  CFR  385.211  or 
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385.214.  47  FR  19025-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests  or  motions  to  intervene  must  be 
received  on  or  before  January  31, 1983. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  HLE 
COMPETING  APPLICATION". 
"COMPETING  APPLICATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  thnse 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  82-32251  Filed  11-23-82.  8:45  amj 
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[Docket  No.  CP83-58-0001 

United  Gas  Pipe  Line  Co.;  Request 
Under  Blanket  Authorization 

November  18,  1982. 

Take  notice  that  on  November  3.  1982, 
United  Gas  Pipe  Line  Company 
(Applicant)  P.  O.  Box  1478,  Houston. 
Texas  77001.  filed  in  Docket  No.  CP83- 
58-000  a  request  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  that 
Applicant  proposes  to  reactivate  a  2- 
inch  sales  tap  under  the  authorization 
issued  in  Docket  No.  CP82-430-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Applicant  states  that  pursuant  to  the 
terms  of  a  November  17, 1971.  service 
agreement  with  Entex,  Inc.  (Entex),  a 
distributor,  Applicant  would  reactivate 
a  2-inch  sales  tap  on  Applicant's  30-inch 
Kosciusko  Line  in  Rankin  County, 
Mississippi,  for  Entex  to  redeliver 


natural  gas  volumes  averaging  4  Mcf  per 
day  to  the  Mike  McCurley  residential 
subdivision.  It  is  indicated  that  peak  day 
and  annual  volumes  to  be  delivered  at 
the  proposed  tap  are  25  Mcf  and  1,530 
Mcf,  respectively.  Applicant  would 
make  the  proposed  gas  sale  pursuant  to 
its  Rate  Schedule  DG-N. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc   82-32226  Filed  Il-2.*-82  fl  45  am| 
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[  Docket  No.  ER83- 1 04-0001 

Virginia  Electric  &  Power  Co.;  Filing 

November  18,  1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  November  8,  1982 
Virginia  Electric  and  Power  Company 
(VEPCO)  tendered  for  filing  a  new 
contract  supplement  for  each  of  the 
delivery  points  shown  below: 


OeWefv  potnt 


Rate 
sched- 
ule 


Date  of 
supplement 


Requested 
effective  date 


Weeksville 
Cisco 


88     June  22,  1 982 
88  I  July  22,  1962 


July  14    1982 
I  Aug   19,  1982 


VEPCO  requests  that  the  above 
delivery  points  become  effective  on  the 
dates  as  shown  above,  and  the 
Commission's  notice  requirements  be 
waived. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Pracfice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  December  1, 


1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  motion  to 
mtervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

IFR  Dor   82-32239  Filed  11-2S-82:  8:45  an) 
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[Project  No.  677&-O001 

Virginia  Electric  A  Power  Co.  (Vepco); 
Application  for  Preliminary  Permit 

November  18.  1982. 

Take  notice  that  Virginia  Electric  and 
Power  Co.  (Vepco)  filed  on  October  18, 
1982.  an  application  for  preliminary 
permit  [pursuant  to  the  Federal  Pc7wer 
Act.  16  use.  791(a)-825(r)|  for  Project 
No.  6776  to  be  known  as  the  Mt.  Storm 
Hydro  Project  located  on  Stony  River  m 
Grant  County,  West  Virginia  'Ihe 
application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
.'\pplicant  should  he  directed  to:  Sam  C. 
Brown,  [r,.  Senior  Vice  President. 
Virginia  Electric  dod  Power  Company. 
P.O.  Box  26B66,  Richmond,  Virginia 
23261  and  Arnold  H,  Quint.  Hunton  & 
Williams.  P  O.  Box  19230.  Washington. 
DC  20036 

Prniect  Description — The  project 
would  be  operated  in  run-of-rlver  mode 
and  would  consist  of:  (1)  The  existing 
Mt.  Storm  Dam.  approximately  1,700  feet 
long  and  120  feet  high,  having  earth  fill 
construction  and  a  600-foot-long 
concrete  lined  spillway  near  the  west 
dam  abutment;  (2)  a  reservoir  having 
minimal  pondage  allocated  to  hydro 
generation  and  a  normal  maximum 
surface  elevation  of  3.244  feet  m.s.l.;  (3) 
an  intake  structure  and  penstock;  (4)  a 
new  powerhouse  containing  a  turbine- 
generator  unit  with  a  rated  capacity  of 
720  kW:  (51  a  tailrace;  (61  a  new 
transmission  line  connecting  to  a  nearby 
Vepco  line:  and  (7)  appurtenant 
facilities.  The  Applicant  estimates  the 
average  annual  energy  output  would  be 
3.100.000  kWh.  The  power  generated 
will  be  fed  into  Vepco's  transmission 
system.  Mt.  Storm  Dam  is  owned  by 
Vepco.  and  the  reservoir  serves 
principally  as  a  cooling  water  source  for 
its  large  Mt.  Storm  Fossil  Power  Station. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  24 


53112 
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months,  during  which  time  it  would 
prepare  studies  of  the  hydraulic, 
construction,  economic,  environmental, 
historic  and  recreational  aspects  of  the 
project.  Depending  on  the  outcome  of 
the  studies.  Applicant  would  prepare  an 
appUcation  for  an  FERC  license. 
Applicant  estimates  the  cost  of  the 
studies  under  the  permit  would  be 
$25,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  file  with  the 
Commission,  on  or  before  March  21, 
1983,  the  competing  application  itself 
[see:  18  CFR  4.30  et.  seq.  (1981)).  A 
notice  of  intent  to  file  a  competing 
application  for  preliminary  permit  will 
not  be  accepted  for  filing. 

The  Commission  will  accept 
appUcations  for  hcense  or  exemption 
from  Hcensing,  or  a  notice  or  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  filed  with  the  Commission  or.  or 
before  February  18, 1983,  and  should 
specify  the  type  of  ajiplication 
forthcoming.  Applications  for  licensing 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriate]. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  211  or  214, 18  CFR  385.211  or 
385.214,  47  FR  19025-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  February  18.  1983. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS  ", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION ". 
"COMPETING  APPUCATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 


regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  'Washington,  DC.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  .Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc  aZ-3Z2m  Filed  11-23-82;  8:45  ami 
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(Project  No.  6592-0001 

Virginia  Electric  and  Power  Co.; 
Application  for  Exemption  for  Small 
Hydroelectric  Power  Project  of  5  MW 
or  Less  Capacity 

November  17, 1982. 

Take  notice  that  on  August  13,  1982, 
Virginia  Electric  and  Power  Company 
(AppHcant)  filed  an  application  under 
Section  408  of  the  Energy  Security  Act  of 
1980  (Act)  (16  U.S.C.  2705  and  2708  as 
amended],  for  exemption  of  a  proposed 
hydroelectric  project  from  licensing 
under  Part  I  of  the  Federal  Power  Act. 
The  proposed  small  hydroelectric 
Project  No.  6592  would  be  located  on  the 
.Appomattox  River  in  Dinwiddle  County. 
Virginia.  Correspondence  with  the 
■Applicant  should  be  directed  to:  Samuel 
C.  Brown,  Jr..  Senior  Vice  President, 
Virginia  Electric  and  Power  Company, 
P.O.  Box  26666,  Richmond,  Virginia 
23261. 

Project  Description — The  proposed 
project  would  consist  of;  (1)  The 
existing,  480-foot-long  and  10-foot-high, 
concrete  gravity  Harvell  Dam;  (2)  an 
existing  7  acre  reservoir  containing  35 
acre-feet  of  storage  capacity;  (3)  an 
existing  powerhouse  to  contain  an 
installed  generating  capacity  of  1,000 
kW;  and  (4)  appurtenant  facilities.  The 
Applicant,  estimates  the  average  annual 
energy  generation  to  be  5.7  GWh. 

Purpose  of  Exemption — An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

Agency  Comments — The  U.S.  Fish  and 
Wildlife  Service,  The  National  Marine 
Fisheries  Service,  and  the  Virginia 
Commission  of  Game  and  Inland 
Fisheries  are  requested,  for  the  purposes 


set  forth  in  Section  408  of  the  Act.  to 
submit  within  60  days  from  the  date  of 
issuance  of  this  notice  appropriate  terms 
and  conditions  to  protect  any  fish  and 
wildlife  resources  or  to  otherwise  carry 
out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  dufies  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granfing  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice. 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Competing  Application — Any 
qualified  license  applicant  desiring  to 
file  a  competing  application  must  file  to 
the  Commission,  on  or  before  December 
29, 1982  either  the  competing  license 
application  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project,  or 
notice  of  intent  to  file  such  a  license 
application.  Filing  of  a  timely  notice  of 
intent  allows  an  interested  person  to  file 
the  competing  license  application  no 
later  than  120  days  from  the  date  that 
comments,  protests,  etc.  are  due. 
Applications  for  preliminary  permit  will 
not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  CFR  4.33  (b)  and 
(c)  (1980).  A  competing  license 
application  must  conform  with  the 
requirements  of  18  CFR  4.33  (a)  and  (d) 
(1980). 

Comments.  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  211  or  214, 18  CFR  385.211  or 
385.214,  47  FR  19025-26  (1982).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the  * 

Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  December  29, 
1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
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capital  letters  the  title  "COMMENTS," 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST,"  or  "MOTION  TO 
INTERVENE,"  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secr/Bfary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to;  Fred  E. 
Springer,  Chief,  Applications  Branch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb. 
Secretary. 

|KR  One  82-32241  F}led  11-23-82.  8:45  om] 
BILLING  CODE  6717-01-M 


[Project  No.  6785-0001 

Yankee  Hydro  Corp.;  Application  for 
Preliminary  Permit 

November  19.  1982. 

Take  notice  that  the  Yankee  Hydro 
Corporation  (Applicant)  filed  on 
October  20,  1982,  an  application  for 
preliminary  permit  [pursuant  to  the 
Federal  Power  Act,  16  U.S.C.  791(a)- 
825(r)]  for  Project  No.  6785  to  be  known 
as  the  North  Division  Street  Dam  Project 
located  on  the  Owasco  Lake  Outlet  in 
the  City  of  Auburn,  Cayuga  County. 
New  York.  The  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  Correspondence 
with  the  Applicant  should  be  directed 
to:  Mr.  Raymond  S.  Kusche,  P.O.  Box 
1016.  Weedsport.  New  York  13166. 

Project  Description — The  proposed 
project  would  consist  of  the  following 
existing  facilities  owned  by  Creative 
Electric  Company,  Cayuga  Instruments, 
Inc.,  and  the  City  of  Auburn,  New  York: 
(1)  An  11-foot-high  100-foot-long  gravity- 
type  dam  having  an  intake  structure  at 
the  right  (north)  abutment  and  a  sluice 
gate  at  the  left  abutment;  (2)  a  reservoir 
having  a  surface  area  of  2  acres  and  a 
storage  capacity  of  6.4  acre-feet  at 
surface  elevation  625  feet  m.s.l.;  (3)  an 
intake  canal  along  each  bank;  and  (4) 
miscellaneous  appurtenances. 

Applicant  proposes  to  redevelop  the 
existing  facilities  and  would;  (1)  Repair 
the  dam  intake  structure,  and  sluice 
gate;  (2}  close  the  left  bank  intake  canal 


and  open  the  right  bank  intake  canal;  (3) 
install  trashracks;  (4)  install  a  buried 
steel  penstock;  (5)  construct  a 
powerhouse  containing  a  generating  unit 
having  a  rated  capacity  of  750-kW 
operated  under  a  32-foot  head  and  at  a 
flow  of  385  cfs;  (6)  construct  a 
switchyard:  and  (7)  install  a  )i-mile  long 
transmission  line. 

Project  energy  would  be  sold  to  New 
York  State  Electric  and  Gas 
Corporation.  Applicant  estimates  that 
the  average  annual  generation  would  be 
3.942,000  kWh. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued. 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months,  during  which  time  it  would 
prepare  hydrological  and  environmental, 
engineering  and  design,  economic, 
marketing  and  financing,  and  legal 
studies,  and  would  prepare  an 
application  for  an  FERC  license. 
Applicant  estimates  the  cost  of  the 
studies  under  the  permit  would  be 
$45,000, 

Competing  Applications — Anyone 
desirmg  to  file  a  competing  application 
for  preliminary  permit  must  file  with  the 
Commission,  on  or  before  February  21. 
1983.  the  competing  application  itself 
[see:  18  CFR  4.30  et.  seq.  (1981)].  A 
notic:e  of  intent  to  file  a  competing 
application  for  preliminary  permit  will 
not  be  accepted  for  filing. 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
file  such  an  application  in  response  to 
this  notice.  A  notice  of  intent  to  file  an 
application  for  license  or  exemption 
must  be  filed  with  the  Commission  on  or 
before  January  24,  1983,  and  should 
specify  the  type  of  application 
forthcoming.  Applications  for  licensing 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et.  seq.  or  4.101  et.  seq.  (1981 ).  as 
appropriate]. 

Agency  Comments — Federal.  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments 

Comments.  Protests,  or  Motions  To 
Intervene — Anyone  may  file  comments, 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  211  or  214,  18  CFR  385.211  or 
385.214,  47  FR  19025-26  (1982),  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 


only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  .'Xny  comments 
protests,  or  motions  to  inter\  ene  must 
be  received  on  or  before  )anuar\  24. 
1983. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  •COMMENTS". 
■NOTICE  OF  INTE.NT  TO  FILE 
COMPETING  APPLICATION". 
•COMPETING  APPLICATION". 
•PROTEST  ".  or    MOTION  TO 
INTERVENE-,  as  applicable,  and  the 
Project  Number  of  this  notice  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F,  Plumb 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  .North  Capitol  Street, 
NE..  Washington.  DC.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chief.  Applications  Branch. 
Division  of  H\  dropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  82-32253  Filed  11-23-82;  8:45  ain| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

lOPP  00161:  PH-FRL  2247-21 

State  FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG):  Open 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  There  will  be  a  two-day 
meeting  of  the  State  FIFRA  Issues  and 
Research  and  E\alualion  Group 
[SFIREG)  The  meeting  will  be  open  to 
the  public. 

DATE:  Wednesday  and  Thursday. 
December  15  and  16.  1982,  beginning  at 
8:30  a.m.  on  December  15  and  ending 
prior  to  noon  on  December  16. 
ADDRESS:  The  meeting  will  be  held  at 
the:  Environmental  Protection  Agency. 
Rm.  3906-3908.  Waterside  .Mall.  401  M 
St..  SW..  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
P.  H.  Gray.  Jr..  Office  of  Pesticide 
Programs  (TS-766C).  Environmental 
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Protection  Agency.  Rm.  1115B,  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202.  (703-557-7096). 
SUPPLEMENTARY  INFORMATION:  This  will 
be  the  thirteenth  meeting  of  the  full 
Group.  The  tentative  agenda  thus  far 
includes  the  following  topics: 

1.  Action  items  from  the  July  1982 
meeting  of  SFIREG. 

2.  Regional  reports. 

3.  Working  Committee  reports. 

4.  Other  topics  which  may  arise. 
Dated:  November  9,  1982. 

Edwin  L.  lohnson. 

Director.  Office  of  Pesticide  Programs. 

fFK  Doc.  82-~31571  Filed  11-23-82:  8:45  ami 
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[OPP-180614;  PH-FRL  2247-1 ) 

Pest  Control;  Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  in  the  States  listed  below. 
Included  in  this  list  is  one  amendment  to 
a  specific  exemption;  "[A]"  in  the  listing 
identifies  the  amended  exemption.  Also 
listed  below  are  three  quarantine 
exemptions.  Twenty-one  crisis 
exemptions  initiated  by  certain  States 
are  also  listed. 

DATES:  See  each  specific,  quarantine, 
and  crisis  exemption  for  its  effective 
dates. 

FOR  FURTHER  INFORMATION  CONTACT: 
See  each  specific,  quarantine,  and  crisis 
exemption  for  the  name  of  the  contact 
person.  The  following  information 
applies  to  all  contact  people: 
Registration  Division  (TS-767C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  Rm.  716.  CM  «2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703-557-1192). 
SUPPLEMENTARY  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  Arizona  Commission  of  Agriculture 
and  Horticulture  for  the  use  of 
permethrin  on  head  lettuce  to  control 
Heliothis  spp.,  effective  from  September 
15. 1982  to  August  1. 1983.  (Jim 
Tompkins) 

2.  Arizona  Commission  of  Agriculture 
and  Horticulture  for  the  use  of 
triadimefon  on  cucurbits  to  control 
powdery  mildew,  effective  from 
September  27, 1982  to  September  1,  1983. 
(Jack  E.  Housenger] 

3.  Arkansas  State  Plant  Board  for  the 
use  of  dicamba  on  land  to  be  used  for 
soybean  and  cotton  production  to 
control  redvine.  effective  from  October 


6, 1982  to  November  30, 1982.  (Libby 

Welch) 

4.  California  Department  of  Food  and 
Agnculture  for  the  use  of  carbofuran  on 
artichokes  to  control  cribrate  weevils, 
effective  from  September  1. 1982  to  July 
15.  1983.  (Jack  E.  Housenger) 

5.  California  Department  of  Food  and 
Agriculture  for  the  use  of  formetanate 
hydrochloride  on  strawberries  to  control 
two-spotted  spider  mites,  effective  from 
September  30,  1982  to  January  1, 1983. 
[Aj.  (Gene  Asbury] 

6.  California  Department  of  Food  and 
Agriculture  for  the  use  of  metalaxyl  on 
sunflower  seeds  for  export  to  control 
downy  mildew,  effective  from 
September  15.  1982  to  September  15, 
1983.  (Jack  E.  Housenger) 

7.  California  Department  of  Food  and 
Agriculture  for  the  use  of  methiocarb  on 
crucifers  grown  for  seed  to  repel 
depredating  birds,  effective  from 
September  13.  1982  to  June  23, 1983. 
California  had  initiated  a  crisis 
exemption  for  this  use.  (Jim  Tompkins) 

8.  California  Department  of  Food  and 
Agriculture  for  the  use  of  paraquat  on 
cucumbers  to  control  broadleaf  weeds 
and  grasses,  effective  from  October  1, 
1982  to  September  30, 1983.  (Jim 
Tompkins) 

9.  California  Department  of  Food  and 
Agriculture  for  the  use  of  permethrin  on 
head  lettuce  to  control  Heliothis  spp., 
effective  from  September  24, 1982  to 
September  24. 1983  (Jim  Tompkins) 

10.  California  Department  of  Food  and 
Agriculture  for  the  use  of  triadimefon  on 
cucurbits  to  control  powdery  mildew, 
effective  from  September  27, 1982  to  July 
8, 1983.  California  had  initiated  a  crisis 
exemption  for  this  use.  (Jack  E. 
Housenger) 

11.  California  Department  of  Food  and 
Agriculture  for  the  use  of  triadimefon  on 
sugar  beets  to  control  powdery  mildew, 
effective  from  September  17, 1982  to  July 
15, 1983.  California  had  initiated  a  crisis 
exemption  for  this  use.  (Libby  Welch) 

12.  California  Department  of  Food  and 
Agriculture  for  the  use  of  vinclozolin  by 
aerial  application  on  strawberries  to 
control  Botrytis  gray  mold,  effective 
from  September  1, 1982  to  June  29. 1983. 
(Jack  E.  Housenger) 

13.  Connecticult  Department  of 
Environmental  Protection  for  the  use  of 
methiocarb  on  grapes  to  repel 
depredating  birds,  effective  from 
September  7, 1982  to  October  31, 1982. 
(Jack  E.  Housenger) 

14.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
anilazine  on  watercress  to  control  leaf 
spot,  effective  from  September  17, 1982 
to  August  31,  1983.  (Gene  Asbury) 

15.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 


benomyl  on  head  lettuce  to  control 
lettuce  drop  and  bottom  rot,  effective 
from  September  1, 1982  to  May  31, 1983. 
EPA  completed  a  rebuttable 
presumption  against  registration  (RPAR) 
of  this  chemical;  the  final  determination 
was  published  in  the  Federal  Register  of 
October  20, 1982  (47  FR  46747).  Jack  E. 
Housenger) 

16.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
methamidophos  on  celery  to  control 
vegetable  leafminers,  effective  from 
September  30. 1982  to  July  1. 1983.  (Jim 
Tompkins) 

17.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
mevinphos  on  watercress  to  control 
aphids.  effective  from  September  27. 
1982  to  August  31. 1983.  (Gene  Asbury] 

18.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
paraquat  on  strawberries  to  control 
weeds,  effective  from  September  15, 
1982  to  May  31, 1983.  (Libby  Welch) 

19.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
permethrin  on  celery  to  control 
leafminers,  effective  from  September  29. 
1982  to  June  30. 1983.  (Gene  Asbury) 

20.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
permethrin  on  head  lettuce  to  control 
the  vegetable  leafminer,  effective  from 
September  15, 1982  to  June  30, 1983.  (Jim 
Tompkins) 

21.  Idaho  Department  of  Agriculture 
for  the  use  of  benomyl  on  wheat  to 
control  Cercosporella  foot  rot,  effective 
from  March  1. 1983  to  June  30, 1983.  EPA 
completed  a  rebuttable  presumption 
against  registration  (RPAR)  of  this 
chemical:  the  final  determination  was 
published  in  the  Federal  Register  of 
October  20, 1982  (47  FR  46747).  (Jack  E. 
Housenger) 

22.  Idaho  Department  of  Agriculture 
for  the  use  of  methomyl  on  hops  to 
control  bertha  armyworms.  effective 
from  September  15. 1982  to  September 
30. 1982.  (Libby  Welch) 

23.  Louisiana  Department  of 
Agriculture  for  the  use  of  dicamba  on 
land  to  be  used  for  cotton  and  soybean 
production  to  control  redvine.  effective 
from  October  6. 1982  to  November  30, 

1982.  (Libby  Welch) 

24.  Louisiana  Department  of 
Agriculture  for  the  use  of  triadimefon  on 
sugarcane  to  control  sugarcane  smut, 
effective  from  September  16. 1982  to 
October  31. 1982.  (Libby  Welch) 

25.  Maryland  Department  of 
Agriculture  for  the  use  of  diethatyl-ethyl 
on  spinach  to  control  weeds,  effective 
from  September  17. 1982  to  April  30. 

1983,  Maryland  had  initiated  a  crisis 
exemption  for  this  use.  (Libby  Welch] 
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26.  Missouri  Department  of 
Agriculture  for  the  use  of  sodium 
chlorate  on  southern  peas  as  a 
desiccant,  effective  from  September  13, 
1982  to  October  15,  1982.  Missouri  had 
initiated  a  crisis  exemption  for  this  use. 
(Libby  Welch) 

27.  Nebraska  Department  of 
Agriculture  for  the  use  of  paraquat  on 
dry  beans  as  a  harvest  aid.  effective 
from  September  30. 1982  to  November 
15.  1982.  Nebraska  had  initiated  a  crisis 
exemption  for  this  use.  (Jim  Tompkins) 

28.  New  York  Department  of 
Environmental  Conservation  for  the  use 
of  metalaxyl  on  head  lettuce  in  Oswego 
County  only  to  control  downy  mildew, 
effective  from  September  29.  1982  to 
October  15,  1982.  New  York  had 
initiated  a  crisis  exemption  for  this  use. 
(Jack  E.  Housenger) 

29.  New  York  Department  of 
Environmental  Conservation  for  the  use 
of  paraquat  on  dry  beans  as  a  harvest 
aid.  effective  from  September  30.  1982  to 
November  30.  1982.  New  York  had 
initiated  a  crisis  exemption  for  this  use. 
(Jim  Tompkins) 

30.  North  Carolina  Department  of 
Agriculture  for  the  use  of  disulfoton  on 
asparagus  to  control  European 
asparagus  aphids,  effective  from 
September  13.  1982  to  October  20.  1982. 
(Jim  Tompkins) 

31.  Oregon  Department  of  Agriculture 
for  the  use  of  benomyl  on  wheat  to 
control  Cercospore/la  foot  rot,  effective 
from  October  1.  1982  to  June  30.  1983. 
EPA  completed  a  rebuttable 
presumption  against  registration  (RPAR) 
of  this  chemical;  the  final  determination 
was  published  in  the  Federal  Register  of 
October  20.  1982  (47  PR  46747).  (Jack  E. 
Housenger) 

32.  Oregon  Department  of  Agriculture 
for  the  use  of  methiocarb  on 
strawberries  to  control  slugs,  effective 
from  September  17,  1982  to  April  1,  1983. 
(Libby  Welch) 

33.  Oregon  Department  of  Agriculture 
for  the  use  of  methiocarb  on  cauliflower 
to  control  slugs,  effective  from 
September  17, 1982  to  September  17, 
1983.  (Libby  Welch) 

34.  South  Dakota  Department  of 
Agriculture  for  the  use  of  metalaxyl  on 
sunflower  seeds  to  control  downy 
mildew,  effective  from  September  29, 
1982  to  June  30,  1983.  (Jack  E. 
Housenger) 

35.  South  Dakota  Department  of 
Agriculture  for  the  use  of  paraquat  on 
dry  beans  as  a  harvest  aid,  effective 
from  September  30, 1982  to  October  15, 
1982.  South  Dakota  had  initiated  a  crisis 
exemption  for  this  use.  (Jim  Tompkins) 

36.  Tennessee  Department  of 
Agriculture  for  the  use  of  dicamba  on 
land  to  be  used  for  cotton  and  soybean 


production  to  control  redvine.  effective 
from  October  6.  1982  to  November  30. 

1982.  (Libby  Welch) 

37.  Texas  Department  of  Agriculture 
for  the  use  of  dicamba  on  land  to  be 
used  for  cotton  production  to  control 
lakeweed  (woolly  leaf  bur  sage), 
effective  from  October  6, 1982  to 
November  30.  1982.  (Libby  Welch) 

38.  Washington  Department  of 
Agriculture  for  the  use  of  benomyl  on 
wheat  to  control  Cercosporella  foot  rot. 
effective  from  January  1.  1983  *o  June  .30 

1983.  EPA  completed  a  rebuttable 
presumption  against  registration  (RPAR] 
of  this  chemical:  the  final  determination 
was  published  in  the  Federal  Register  of 
October  20.  1982  (47  FR  46747).  (Jack  E. 
Housenger) 

39.  Wisconsin  Department  of 
Agriculture.  Trade,  and  Consumer 
Protection  for  the  use  of  paraquat  on  dry 
beans  as  a  harvest  aid.  effective  from 
September  30.  1982  to  November  15, 
19B2.  Wisconsin  had  initiated  a  crisis 
exemption  for  this  use.  (Jim  Tompkins) 

EPA  has  granted  quarantine 
exemptions  to  the: 

1  California  Department  of  Food  and 
.Agriculture  for  the  use  of  methyl 
bromide  on  prickly  pear  cactus  to 
control  the  Mediterranean  fruit  fly, 
effective  from  September  1,  1982  to 
August  12.  1983.  (Jack  E.  Housenger) 

2,  California  Department  of  Food  and 
.Agriculture  for  the  use  of  methyl 
bromide  on  strawberries  to  control  the 
Mediterranean  fruit  fly.  effective  from 
September  7,  1982  to  September  5.  1983. 
(Jack  E.  Housenger) 

3.  California  Department  of  Food  and 
Agriculture  for  the  use  of  methyl 
bromide  on  kiwi  fruit  to  control  the 
Mediterranean  fruit  fly.  effective  from 
September  27.  1982  to  September  1,  1983. 
(Jim  Tompkins) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Arkansas  State  Plant  Board  on 
August  31.  1982.  for  the  use  of  diethatyi- 
ethyl  on  spinach  to  control  weeds.  Since 
it  was  anticipated  that  this  program 
would  be  needed  for  more  than  15  days, 
Arkansas  has  requested  a  specific 
exemption  to  continue  it.  The  need  for 
this  program  is  expected  to  last  until 
May  1983.  (Jack  E.  Housenger) 

2.  Arkansas  State  Plant  Board  on 
September  2,  1982,  for  the  use  of 
permethrin  on  soybeans  to  control 
soybean  loopers.  Since  it  was 
anticipated  that  this  program  would  be 
needed  for  more  than  15  days.  Arkansas 
has  requested  a  specific  exemption  to 
continue  it.  The  need  for  this  program  is 
expected  to  last  until  December  31.  1982. 
(Libby  Welch) 

3.  California  Department  of  Food  and 
Agriculture  on  August  30. 1982,  for  the 


use  of  carbaryl  on  pomegranates  to 
control  the  filbert  worm.  Since  il  was 
anticipated  that  this  program  would  be 
needed  for  more  than  15  days.  California 
has  requested  a  specific  exemption  to 
continue  it.  The  need  for  this  program  is 
expected  to  last  until  August  30  1983. 
(Jack  E.  Housenger) 

4.  California  Department  of  Food  and 
Agriculture  on  September  23.  1982.  for 
the  use  of  dicloran  on  tomatoes  to 
control  grey  mold.  Since  it  was 
dnticipated  that  this  program  would  be 
needed  for  more  than  15  days,  California 
has  requested  a  specific  exemption  to 
continue  it.  The  need  for  this  program  is 
expected  to  last  until  August  31,  1983. 
(Libby  Welch) 

5.  California  Department  of  Food  and 
Agriculture  on  September  1, 1982.  for  the 
use  of  metalaxyl  on  caneberries  to 
control  Phytophthora  root  rot.  Since  it 
was  anticipated  that  this  program  would 
be  needed  for  more  than  15  days, 
California  has  requested  a  specific 
exemption  to  continue  it.  The  need  for 
this  program  is  expected  to  last  until 
September  1, 1983.  (Libby  Welch) 

6.  Florida  Department  of  Agriculture 
and  Consumer  Services  on  August  17, 
1982,  for  the  use  of  permethrin  on 
soybeans  to  control  soybean  loopers. 
The  need  for  this  program  has  ended. 
(Libby  Welch) 

7.  Georgia  Department  of  Agriculture 
on  September  3.  1982,  for  the  use  of 
hexakis  on  pecans  to  control  the  pecan 
leaf  scorch  mite.  The  need  for  this 
program  has  ended.  (Libby  Welch) 

8.  Iowa  Department  of  Agriculture  on 
August  16,  1982.  for  the  use  of  mancozeb 
on  hybrid  corn  grown  for  seed  to  control 
Helminthosporum  leaf  blight.  The  need 
for  this  program  has  ended.  (Jack  E. 
Housenger) 

9.  Iowa  Department  of  Agriculture  on 
September  13.  1982,  for  the  use  of 
paraquat  on  dry  beans  as  a  desiccant. 
The  need  for  this  program  has  ended. 
(Jack  E.  Housenger) 

10  Governor  of  Kansas  on  August  10. 
1982.  for  the  use  of  methiocarb  on  grapes 
to  repel  depredating  birds.  The  need  for 
this  program  has  ended  (Jack  E. 
Housenger) 

n,  Mar\land  Department  of 
Agriculture  on  August  24.  1982.  for  the 
use  of  diethatyl-ethyl  on  spinach  to 
control  weeds  Since  it  was  anticipated 
that  this  program  would  be  needed  for 
more  than  15  days.  Maryland  has 
requested  a  specific  exemption  to 
continue  it.  The  need  for  this  program  is 
expected  to  last  until  April  30.  1983. 
(Libby  Welch) 

12.  Massachusetts  Department  of 
Food  and  Agriculture  on  September  22, 
1982.  for  the  use  of  amitraz  on  deer  to 
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control  the  deer  tick.  The  need  for  this 
program  has  ended.  (Libby  Welch) 

13.  Minnesota  Department  of 
Agriculture  on  August  25, 1982,  for  the 
use  of  paraquat  on  dry  beans  as  a 
desiccant.  Since  it  was  anticipated  that 
this  program  would  be  needed  for  more 
than  15  days,  Minnesota  is  expected  to 
request  a  specific  exemption  to  continue 
it.  (Libby  Welch) 

14.  Mississippi  Department  of 
Agriculture  and  Commerce  on  August 
26, 1982,  for  the  use  of  permethrin  on 
soybeans  to  control  the  soybean  looper 
The  need  for  this  program  has  ended. 
(Libby  Welch) 

15.  Mississippi  Department  of 
Agriculture  and  Commerce  on 
September  2. 1982,  for  the  use  of  2-[l- 
(ethoxyimino)butyl]-5- 
[(ethylthio)propyll-3-hydroxy-2- 
cyclohexen-1-one  and  fluazifop-butyl  on 
soybeans  in  Wilkinson  County  only,  to 
control  itchgrass.  The  need  for  this 
program  has  ended.  (Jack  E.  Housenger) 

16.  New  Mexico  Department  of 
Agriculture  on  September  9, 1982,  for  the 
use  of  fenvalerate  on  head  lettuce  to 
control  Heliothis  spp.  New  Mexico  had 
requested  a  specific  exemption  for  this 
use.  The  need  for  this  program  is 
expected  to  last  until  June  1, 1983.  (Jack 
E.  Housenger) 

17.  New  York  State  Department  of 
Environmental  Conservation  on 
September  15, 1982,  for  the  use  of 
paraquat  on  dry  beans  as  a  harvest  aid. 
New  York  had  requested  a  specific 
exemption  for  this  use.  The  need  for  this 
program  has  ended.  (Jack  E.  Housenger) 

18.  North  Carolina  Department  of 
Agriculture  on  September  1, 1982,  for  the 
use  of  permethrin  on  soybeans  to 
control  the  soybean  looper.  The  need  for 
this  program  has  ended.  (Jack  E. 
Housenger) 

19.  Pennsylvania  Department  of 
Agriculture  on  September  14, 1982,  for 
the  use  of  permethrin  on  watercress  to 
control  the  diamondback  moth.  The 
need  for  this  program  has  ended.  (Jack 
E.  Housenger] 

20.  Tennessee  Department  of 
Agriculture  on  September  3,  1982,  for  the 
use  of  sodium  chlorate  on  peas  and 
butter  beans  as  a  harvest  aid.  The  need 
for  this  program  has  ended.  (Jack  E. 
Housenger) 

21.  Wisconsin  Department  of 
Agriculture  on  August  23, 1982,  for  the 
use  of  paraquat  on  dry  beans  as  a 
desiccant.  Since  it  was  anticipated  that 
this  program  would  be  needed  for  more 
than  15  days.  Wisconsin  has  requested  a 
specific  exemption  to  continue  it.  The 
need  for  this  program  is  expected  to  last 
until  November  15, 1982.  (Libby  Welch) 


(Sec.  18.  as  amended,  92  Stat.  819  (7  U.S.C. 
136)1 

Dated:  November  9,  1982. 
Edwin  L.  |ohn»on. 

Director.  Office  of  Pesticide  Programs. 

(FV  Doc.  82-31572  Filed  11-23-82;  8:45  am| 
B4UJMG  COOC  t660-S0-M 

[PF-299;  PH-FRL  2247-«l 

Pesticide,  Food,  and  Feed  Additive 
Petitions;  Certain  Companies 

agency:  Evironmentai  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  has  received  pesticide, 
food,  and  feed  additive  petitions  relating 
to  establishment  and  amendment  of 
tolerances  for  residues  of  certain 
pesticide  chemicals  in  or  on  certain  raw 
agricultural  commodities,  food,  and  feed 
items. 

ADDRESS:  Written  comments  to:  Henry 
Jacoby.  Product  Manager  PM  21, 
Registration  Divisiion  (TS-767C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202.  (703- 
557-1900). 

Written  comments  may  be  submitted 
while  the  petitions  are  pending  before 
the  Agency.  The  comments  are  to  be 
identified  by  the  document  control 
number  "[PF-2991"  and  the  specific 
petition  number.  All  written  comments 
filed  in  response  to  this  nofice  will  be 
available  for  public  inspection  in  the 
product  manager's  office  from  8:00  a.m. 
to  4:00  p.m.,  Monday  through  Friday, 
except  legal  holidays. 
SUPPLEMENTARY  INFORMATION:  EPA 
gives  notice  that  the  Agency  has 
received  the  following  pesticide,  food, 
and  feed  additive  petitions  relating  to 
establishment  and  amendment  of 
tolerances  for  residues  of  certain 
pesticide  chemicals  in  or  on  certain  raw 
agricultural  commodities,  food,  and  feed 
items  in  accordance  with  the  Federal 
Food,  Drug,  and  Cosmetic  Act.  The 
analytical  method  for  determining 
residues,  where  required,  is  given  in 
each  petition. 

PP  2E2691.  EPA  issued  a  notice 
published  in  the  Federal  Register  of  June 
30, 1982  (47  FR  28453)  which  announced 
that  the  Mobay  Chemical  Corp.,  PO  Box 
4913,  Kansas  City,  MO  64120,  had  filed  a 
pesticide  petition  (PP  2E2691)  with  the 
Agency.  The  petifion  proposed  that  40 
CFR  180.349  be  amended  by  estabUshing 
tolerances  for  the  combined  residues  of 
the  nematocide  ethyl  3-methyl-4- 
(methylthio)phenyl(l- 
methylethyl)pho8phoramidate  and  its 
cholinesterase-inhibiting  metabolites  in 


or  on  the  raw  agricultural  commodities 
cocoa  beans  at  0.01  part  per  million 
(ppm)  and  garlic  at  0.05  ppm. 

Mobay  Chemical  Corp.  has  amended 
the  petition  by  increasing  the  proposed 
tolerances  on  cocoa  beans  from  0.01 
ppm  to  0.02  ppm  and  garlic  from  0.05 
ppm  to  .5  ppm.  The  proposed  analytical 
method  for  determining  residues  is  gas 
chromatography  with  flame  photometry 
using  an  electron  capture  detector. 

PP  2F2704.  EPA  issued  a  notice 
published  in  the  Federal  Register  of 
August  11, 1982  (47  FR  34851)  which 
announced  that  the  Mobay  Chemical 
Corp.  had  filed  a  pesticide  petition 
{2F2704)  with  the  Agency.  The  petition 
proposed  that  40  CFR  Part  180  be 
amended  by  establishing  tolerances  for 
the  combined  residues  of  the  fungicide 
l-(4-chlorophenoxy)-3,3-dimethyl-l-(//- 
l,2,4-triazol-l-yl}-2-butanone  and  its 
metabolite  beta-(4-chlorophenoxy)- 
alpha-(l,l-dimethylethyl)-l//-l,2,4- 
triazole-1-ethanol  in  or  on  the  raw 
agricultural  commodities  seed  grass 
cleaning,  including  hulls,  at  145.0  ppm 
and  seed  grass  straw,  including  chaff,  at 
105.0  ppm. 

Mobay  Chemical  Corp.  has  amended 
the  petition  by  adding  a  tolerance  for 
grass  forage  at  0.2  ppm.  The  proposed 
analytical  method  for  determining 
residues  is  gas  liquid  chromatography. 

FAP  1H5292.  EPA  issued  a  notice 
published  in  the  Federal  Register  of 
April  22, 1981  (46  FR  22983)  which 
announced  that  the  Mobay  Chemical 
Corp.  had  filed  a  food  and  feed  additive 
petition  (1H5292)  with  the  Agency.  The 
petition  proposed  that  21  CFR  Parts  193 
and  561  be  amended  by  establishing  a 
food  and  feed  additive  regulation 
permitting  the  combined  residues  of  the 
fungicide  l-(4-chlorophenoxy)-3,3- 
dimethyl-l-(//-l,2,4-triazol-l-yl)-2- 
butanone  and  its  metabolite  beta-(4- 
chlorophenoxy)-alpha-(l,l- 
dimethylethyl)-l//-l,2,4-triazole-l- 
ethanol  in  or  on  the  following  feed 
items:  wet  apple  pomace  at  4.0  ppm;  dry 
apple  pomace  pomace  at  2.0  ppm;  raisin 
trash  at  7.0  ppm;  wet  grape  pomace  at 
2.5  ppm;  and  dry  grape  pomace  at  3.0 
ppm. 

Mobay  Chemical  Corp.  has  amended 
the  petition  by  changing  the  feed  items 
to  read  as  follows:  raisin  waste  at  7.0 
ppm;  apple  pomace  (wet  and  dry)  at  4.0 
ppm;  and  grape  pomace  (wet  and  dry]  at 
3.0  ppm. 

FAP  2H5343.  EPA  issued  a  notice 
published  in  the  Federal  Register  of  May 
26, 1982  (47  FR  23020]  which  announced 
that  the  Mobay  Chemical  Corp.  had  filed 
a  food  additive  petition  (2H5343]  with 
the  Agency.  The  petition  proposed  that 
21  CFR  Part  193  be  amended  by 
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establishing  a  regulation  permitting  the 
combined  residues  of  the  fungicide  l-(4- 
chlorophenoxy)-3,3-dimethyl-l-l(//-l,2,4- 
triazol-l-yl)-2-butanone  and  its 
metabolite  beta-(4-chlorophenoxy)- 
alpha-{l,l-dimethylethyl)-l//-1.2.4- 
triazole-1-ethanol  in  or  on  the 
commodity  milled  wheat  fractions 
(except  flour)  at  4.0  ppm. 

Mobay  Chemical  Corp.  has  amended 
the  petition  by  adding  a  tolerance  for 
barley,  milled  fractions  (except  flour)  at 
4.0  ppm. 

PP  2F2665.  EPA  issued  a  notice 
published  in  the  Federal  Register  of  May 
26,  1982  (47  FR  23020)  which  announced 
that  the  Mobay  Chemical  Corp.  had  filed 
a  pesticide  petition  (2F2665)  with  the 
Agency.  The  petition  proposed  that  40 
CFR  Part  180  be  amended  by 
establishing  tolerances  for  the  combined 
residues  of  the  above  fungicide  (FAP 
2H5343)  in  or  on  certain  commodities. 

Mobay  Chemical  Corp.  has  amended 
the  petition  by  increasing  the  tolerances 
on  fat,  meat,  and  meat  byproducts  of 
cattle,  goats,  hogs,  horses,  and  sheep 
from  0.5  ppm  to  1.0  ppm;  fat,  meat,  and 
meat  byproducts  of  poultry  from  0.01 
ppm  to  0.04  ppm;  milk  from  0.02  ppm  to 
0.04  ppm;  eggs  from  0.002  ppm  to  0.04 
ppm;  and  by  adding  fat,  meat,  and  meat 
byproducts  of  hogs  at  0.04  ppm.  The 
proposed  analytical  method  for 
determining  residues  is  gas 
chromotography  with  scintillation 
spectrophotometry. 

FAP  2H5369.  Ciba-Geigy  Corp..  PO 
Box  18300,  Greensboro,  NC  27419. 
Proposes  amending  21  CFR  Part  561  by 
establishing  a  feed  additive  regulation 
permitting  the  combined  residues  of  the 
fungicide  metalaxyl  [^-(2,6- 
dimethylphenyl)-/V-(methoxyacetyl) 
alanine  methyl  ester]  and  its  metabolites 
containing  the  2,6-dimethylaniline 
moiety,  each  expressed  as  metalaxyl,  in 
or  on  the  following  feed  commodities 
soybean  hulls,  soybean  meal,  soybean 
soapstock,  and  milling  fractions  of 
wheat  at  1.0  ppm. 

FAP  2H5369.  Ciba-Geigy  Corp. 
Proposes  amending  21  CFR  Part  193  by 
establishing  a  food  additive  regulation 
permitting  the  combined  residues  of  the 
fungicide  metalaxyl  and  the  metabolites 
in  or  on  the  food  commodity  milling 
fractions  of  wheat  at  1.0  ppm. 

PP  2F2762.  Ciba-Geigy  Corp.  Proposes 
amending  40  CFR  Part  180  by 
establishing  tolerances  for  the  combined 
residues  of  the  fungicide  metalaxyl  and 
the  metabolites  in  or  on  the  raw 
agricultural  commodities  broccoli, 
cabbage,  and  cauliflower  at  1.0  ppm; 
head  lettuce  at  5.0  ppm;  and  spinach  at 
10.0  ppm.  The  proposed  analytical 


method  for  determining  residues  is  gas 
chromatography  with  an  alkali  flame 
ionization  detector. 

PP  2F2764.  Ciba-Geigy  Corp.  Proposes 
amending  40  CFR  Part  180  by 
establishing  tolerances  for  the  combined 
residues  of  the  fungicide  metalaxyl  and 
the  metabolites  in  or  on  the  raw 
agricultural  commodities  soybeans  at  0.5 
ppm;  soybean  forage  and  fodder  at  7.0 
ppm;  wheat  grain  at  0.2  ppm;  and  wheat 
forage  and  straw  at  2.0  ppm.  The 
proposed  analytical  method  for 
determining  residues  is  gas 
chromatography  with  an  alkali  flame 
ionization  detector. 

FAP  1H5299.  EPA  issued  a  notice 
published  in  the  Federal  Register  of  June 
9,  1981  (46  FR  30562)  which  announced 
that  the  Ciba-Geigy  Corp.  had  filed  a 
feed  additive  petition  (1H5299)  with  the 
Agency.  The  petition  proposed  that  21 
CFR  Part  561  be  amended  by 
establishing  a  regulation  for  the 
combined  residues  of  the  fungicide 
metalaxyl  and  the  metabolites  in  or  on 
certain  feed  items. 

Ciba-Geigy  Corp.  has  amended  the 
petition  by  deleting  the  feed  items 
soybean  hulls,  soybean  meal,  and 
soybean  soapstock  and  increasing  the 
level  for  wet  tomato  pomace  from  4.0  to 
5.0  ppm. 

FAP  1H5299.  Ciba-Geigy  Corp. 
Proposes  amending  21  CFR  Part  193  by 
establishing  a  food  additive  regulation 
permitting  the  combined  residues  of  the 
fungicide  metalaxyl  and  the  metabolites 
in  or  on  the  food  items  potato  chips, 
potato  granules,  and  dried  potato  meat 
at  4.0  ppm. 

(Sec.  408(d)(l|.  68  Stat  512.  (7  U.S.C.  136): 
409(b)(5),  72  Stat.  1786.  (21  U.S.C.  348)) 

Dated:  November  10.  1982. 
Douglas  D.  Campt. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

iFR  Doc  82-.31762  Filed  11-23-82:  8:45  am| 
BILLING  COOe  6S60-S0-M 


(PF-301;PH-FRL  2250-21 

Dow  Chemical  Co.  et  al.;  Pesticide, 
Food,  and  Feed  Additive  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  EPA  has  received  pesticide, 
food,  and  feed  additive  petitions  relating 
to  establishment  and  amendment  of 
tolerances  for  residues  of  certain 
pesticide  chemicals  in  or  on  certain  raw 
agricultural  commodities,  food,  and  feed 
items. 
address:  Written  comments  to  the 


product  manager  (PM)  cited  in  each 
specific  petition  at  the  address  below; 
Registration  Division  (TS-767C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  1921  Jefferson 
Davis  Highway,  Arlington.  VA  22202 

Written  comments  may  be  submitted 
while  the  petitions  are  pending  before 
the  Agency.  The  comments  are  to  be 
identified  by  the  document  control 
number  "|PF-301]"  and  the  specific 
petition  number.  All  wntten  comments 
filed  in  response  to  this  notice  will  be 
available  for  public  inspection  in  the 
product  managers  office  from  8:00  a.m. 
to  4:00  p.m..  Monday  through  Friday, 
except  legal  holidays. 
FOR  INFORMATION  CONTACT: 
The  product  manager  cited  in  each 
petition  at  the  telephone  number 
provided 

SUPPLEMENTARY  INFORMATION:  EPA 

gives  notice  that  the  Agency  has 
received  the  following  pesticide,  food. 
and  feed  additive  petitions  relating  to 
establishment  and  amendment  of 
tolerances  for  residues  of  certain 
pesticide  chemicals  in  or  on  certain  raw 
agricultural  commodities,  food  and  feed 
items  in  accordance  with  the  Federal 
Food,  Drug,  and  Cosmetic  Act.  The 
analytical  method  for  determining 
residues,  where  required,  is  given  in 
each  petition. 

PP2F2763.  Dow  Chemical  Co..  PO  Box 
1706,  Midland.  Ml  48640.  Proposes 
amending  40  CFR  180.350  by 
establishing  a  tolerance  for  the 
combined  residues  of  the  soil 
microbiocide  nitrapyrin  (2-chloro-6- 
(trichloromethyl)  pyridine]  and  its 
metabolite.  6-chloropicolinic  acid  in  or 
on  the  raw  agricultural  commodity 
lettuce  at  0.2  part  per  million  (ppm).  The 
proposed  anlytical  method  for 
determining  residues  is  gas 
chromatography  using  electron  capture 
detector.  (PM-23,  Richard  Mountfort. 
703-557-1830). 

PP2F2620.  EPA  issued  a  notice 
published  in  the  Federal  Register  of 
February  17,  1982  14"  FR  6991 1  which 
announced  (hat  the  Dnw  Chemical  Co 
had  filed  a  pesticide  petition  |PP  2F2620) 
with  the  Agency.  The  petition  proposed 
that  40  CFR  180.342  be  amended  by 
establishing  a  tolerance  for  the 
combined  residues  of  the  insecticide 
chlorpyrifos  (O.O-diethly  0-(3.5.6- 
trichloro-2-pyridyl)phosphorothioate] 
and  its  metabolite  3.5.6-trichloro-2- 
pyndinol  in  or  on  the  raw  agricultural 
commodity  apples  at  1.0  ppm 

Dow  Chemical  Co  has  amended  the 
petition  by  increasing  the  tolerance  on 
apples  from  1.0  ppm  to  15  ppm.  The 


Federal  Register  /  Vol.  47.  No.  227  /  Wednesday,  November  24. 1982  /  Notices 


proposed  analytical  method  for 
determining  residues  is  gas 
chromatography  using  flame 
photometric  detector.  (PM-12,  Jay 
Ellenberger.  703-557-2386). 

FAP2H5331.  EPA  issued  a  notice 
published  in  the  Federal  Register  of 
February  17, 1982  (47  FR  6991)  which 
announced  that  the  Dow  Chemical  Co. 
had  filed  a  feed  additive  petition 
(2H5331)  with  the  Agency.  The  petition 
proposed  that  21  CFR  561.98  be 
amended  by  establishing  a  regulation 
permitting  the  combined  residues  of  the 
insecticide  chlorpyrifos  in  the  animal 
feed  dried  apple  pomace  af  8.0  ppm. 

Dow  Chemical  Co.  has  amended  the 
petition  by  increasing  the  tolerance  on 
dried  apple  pomace  from  8.0  ppm  to  12.0 
ppm.  (PM-12.  Jay  Ellenberger,  703-557- 
2386). 

PP3F2772.  Ciba-Geigy  Corp.,  PO  Box 
18300,  Greensboro,  NC  27419.  Proposes 
amending  40  CFR  180.220(b]  by 
establishing  a  tolerance  for  the 
combined  residues  of  the  herbicide 
atrazine  (2-chloro-4-ethylamino-6- 
isopropylamino-s-triazine)  and  its 
metabolites  2-amino-4-chloro-6- 
ethylamino-s-triazine,  2-amino-4-chloro- 
6-isopropylamino-s-triazine,  and  2- 
chloro-4,6-diamino-s-triazine  in  or  on  the 
raw  agricultiiral  commodity  sugarcane 
at  0.25  ppm.  The  proposed  analytical 
method  for  determining  residues  is  gas 
chromatography.  (PM-25,  Robert  ]. 
Taylor,  703-557-1800). 

FAP3H5371.  Ciba-Geigy  Corp. 
Proposes  amending  21  CFR  Part  193  by 
establishing  a  regulation  permitting  the 
combined  residues  of  the  herbicide 
atrazine  in  molasses  at  1.5  ppm.  (PM-25. 
Robert  J.  Taylor,  703-557-1800). 

FAP3H5371.  Ciba-Geigy  Corp. 
Proposes  amending  21  CFR  Part  561  by 
establishing  a  regulation  permitting  the 
combined  residues  of  the  herbicide 
atrazine  in  bagasse  of  sugarcane  at  0.5 
ppm.  (PM-25,  Robert  ).  Taylor.  703-557- 
1800). 

PP3F2786.  Rhone-Poulenc,  Inc.,  PO 
Box  125,  Monmouth  Junction,  N]  08852. 
Proposes  amending  40  CFR  180.263  by 
increasing  the  tolerance  for  residues  of 
the  insecticide  phosalone  (S-(6-chloro-3- 
(mercaptomethyl)-2-benzoxazolinone 
0,0-diethyl  phosphorodithioate)  in  or 
on  the  raw  agricultural  commodity 
almond  hulls  from  50  ppm  to  75  ppm. 
The  proposed  analytical  method  for 
determining  residues  is  gas  liquid 
chromatography.  (PM-12,  ]ay 
Ellenberger,  703-557-2386). 

(Sec.  40e(d}(l),  68  Stat.  512.  (7  U.S.C.  136); 
409(b)(5).  72  Stat.  1786,  (21  U.S.C  348]) 


Dated:  November  12.  1982. 
Douglas  D.  Campt, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

IFS  Ooc  82-32138  Filed  1l-23-eZ8:«5  am) 
MLLMO  COOC  SSao-SO-M 

[OPP-S0584;  PH-FRL  2251-21 

Elanco  Products  Co.,  et  al.;  Pesticides, 
Experimental  Use  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  granted 
experimental  use  permits  to  the 
following  applicants.  These  permits  are 
in  accordance  with,  and  subject  to,  the 
provisions  of  40  CFR  Part  172,  which 
defines  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
purposes. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  product  manager  cited  in  each 
experimental  use  permit  at  the  address 
below: 

Registration  Division  (TS-767C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
issued  the  following  experimental  use 
permits: 

1471-EUP^3.  Extension.  Elanco 
Fhroducts  Company,  740  South  Alabama 
St.,  Indianapolis,  IN  46285.  This 
experimental  use  permit  allows  the  use 
of  3,700  pounds  of  the  herbicide 
tebuthiuron  on  rangelands  and 
pasturelands  to  evaluate  brush  control. 
A  total  of  2,200  acres  are  involved:  the 
program  is  authorized  only  in  the  States 
of  Alabama,  Florida,  Georgia,  Kentucky, 
Louisiana.  Mississippi,  Nebraska,  North 
Carolina,  North  Dakota,  South  Carolina, 
South  Dakota.  Tennessee,  and  Virginia. 
The  experimental  use  permit  is  effective 
from  September  9. 1982  to  September  9, 
1983.  Permanent  tolerances  for  residues 
of  the  active  ingredient  in  or  on  forage 
grass  and  meat,  fat,  and  meat 
byproducts  of  cattle,  goats,  horses,  and 
sheep  have  been  established  (40  CFR 
180.390).  (Robert  Taylor,  PM  25,  Rm.  251. 
CM  #2,  (703-557-1800)) 

1471-EUP-81.  Issuance.  Elanco 
Products  Company,  740  South  Alabama 
St.,  Indianapolis.  IN  46285.  This 
experimental  use  permit  allows  the  use 
of  2,400  pounds  of  the  herbicide 
tebuthiuron  on  rangelands  and 
pasturelands  to  evaluate  brush  control. 
A  total  of  2,200  acres  are  involved:  the 
program  is  authorized  only  in  the  States 
of  Alabama,  Arizona,  Arkansas. 
Colorado.  Florida,  Georgia,  Idaho. 


Kansas.  Kentucky.  Louisiana, 
Mississippi.  Missouri.  Montana, 
Nebraska,  New  Mexico,  Nevada,  North 
Carolina,  North  Dakota,  Oklahoma, 
Oregon,  South  (Carolina,  South  Dakota. 
Tennessee.  Texas.  Utah,  Virginia, 
Washington,  and  Wyoming.  The 
experimental  use  permit  is  effective 
from  September  9, 1982  to  September  9, 
1983.  Permanent  tolerances  for  residues 
of  the  active  ingredient  in  or  on  forage 
grass  and  meat.  fat.  and  meat 
byproducts  of  cattle,  goats,  horses,  and 
sheep  have  been  established.  (Robert 
Taylor,  PM  25,  Rm.  251,  CM  #2,  (703- 
557-1800)) 

1471-EUP-89.  Issuance.  Elanco 
Products  Company,  740  South  Alabama 
St.,  Indianapolis,  IN  46285.  This 
experimental  use  permit  allows  the  use 
of  3,700  pounds  of  the  herbicide 
tebuthiuron  on  rangelands  and 
pasturelands  to  evaluate  brush  control. 
A  total  of  2.200  acres  are  involved:  the 
program  is  authorized  only  in  the  States 
of  Alabama.  Florida.  Georgia.  Kentucky. 
Louisiana.  Mississippi,  Nebraska,  North 
Carolina,  North  Dakota,  South  Carolina, 
South  Dakota,  Tennessee,  and  Virginia. 
The  experimental  use  permit  is  effective 
from  September  9, 1982  to  September  9, 
1983.  Permanent  tolerances  for  residues 
of  the  active  ingredient  in  or  on  forage 
grass  and  meat,  fat.  and  meat 
byproducts  of  cattle,  goats,  horses,  and 
sheep  have  been  established.  (Robert 
Taylor,  PM  25,  Rm.  251.  CM#2,  (703- 
557-1800)) 

10182-EUP-31.  Issuance.  ICI  Americas 
Inc.,  Wilmington,  DE  19897.  This 
experimental  use  permit  allows  the  use 
of  .10  pound  of  the  rodenticide 
brodifacoum  in  dormant  orchards, 
forests,  pastures,  and  rangelands  to 
evaluate  the  control  of  pocket  gophers. 
A  total  of  200  acres  are  involved;  the 
program  is  authorized  only  in  the  State 
of  Minnesota.  The  experimental  use 
permit  is  effective  from  September  21, 
1982  to  September  21. 1983.  (William 
Miller.  PM  16.  Rm.  211.  CM#2.  (703-557- 
2600)) 

46197-EUP-l.  Issuance.  Kansai  Paint 
Company,  Ltd.,  c/o  M&T  Chemicals, 
Inc.,  P.O.  Box  1104  Rahway,  NJ  07065. 
This  experimental  use  permit  allows  the 
use  of  two  formations  of  marine 
antifouling  paint  on  three  ocean  going 
ships  to  evaluate  the  control  of  marine 
growth.  The  first  formulation  contains 
31,700  pounds  of  cuprous  oxide;  the 
second  formulation  contains  6,900 
pounds  of  triphenyltin  hydroxide.  The 
program  is  authorized  only  in  the  States 
of  Alabama,  Florida.  Georgia,  Louisiana, 
Maryland,  Mississippi,  Pennsylvania, 
Texas.  Virginia,  and  Washington.  The 
experimental  use  permit  is  effective 
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from  October  4, 1982  to  October  4, 1983. 
This  permit  is  being  issued  with  the 
limitation  that  paint  handlers  and 
applicators  will  be  limited  to  male 
employees  only  and  women  of  child- 
bearing  age  will  not  be  exposed  to  this 
product.  (Richard  Mountfort,  PM  23,  Rm. 
237,  CM#2,  (703-557-1830)) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquiries  concerning  these  permits 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
Headquarters  Office,  so  that  the 
appropriate  file  may  be  made  available 
for  inspection  purposes  from  8:00  a.m.  to 
4:00  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

(Sec.  5.  92  Stat.  819.  as  amended  (7  U.S.C. 
136)1 

Dated:  November  16.  1982. 

Douglas  D.  Campt, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

|FR  Doc,  82-32139  Filed  11-23-82,  8:45  am! 
BILUNG  CODE  65S0-60-M 


[PP  2G2629/T395;  PH-FRL  2251-5] 

ICI  Americas  Inc.;  Pesticides, 
Establishment  of  Temporary 
Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  established 
temporary  tolerances  for  the  combined 
residues  of  the  herbicide  (-)-2-[4-([5- 
(trinuoromethyl)-2- 

pyridinyl]oxy]phenoxy]propanoic  acid 
(fluazifop),  both  free  and  conjugated, 
andof  (-)-butyl  2[4-[[5- 
(trinuoromethyl)-2- 
pyridinyl]oxy]phenoxy]propanoate 
(fluazifop-butyl),  all  expressed  as 
fluazifop,  in  or  on  certain  raw 
agricultural  commodities.  These 
temporary  tolerances  were  requested  by 
ICI  Americas  Inc. 
DATE:  These  temporary  tolerances 
expire  September  30, 1984. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Mountfort.  Product  Manager 
(PM)  23,  Registration  Division  (TS- 
767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
237,  CM  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703- 
557-1830). 

SUPPLEMENTARY  INFORMATION:  ICI 
Americas  Inc.,  Agricultural  Chemicals 
Division,  Concord  Pike  and  New 
Murphy  Road,  Wilmington,  DE  19897, 
has  requested  in  pesticide  petition  PP 


2G2629  the  establishment  of  temporary 
tolerances  for  the  combined  residues  of 
the  herbicide  (-)-2-[4-[[5- 
(trifluoromethyl)-2-pyridinyl]oxy] 
phenoxyjpropanoic  acid  (fluazifop).  both 
free  and  conjugated,  and  of  ( -  )-butvl 
2[4-([5-(trifluoromethyl)-2- 
pyridinyljoxyjphenoxy]  propanoate 
(fluazifop-butyl).  all  expressed  as 
fluazifop,  in  or  on  the  raw  agricultural 
commodities  cottonseed  at  0.1  part  per 
million  (ppm):  soybeans  at  1  ppm;  eggs, 
milk,  and  the  meat,  fat  and  meat 
byproducts  of  cattle,  goats,  hogs,  horses, 
poultry  and  sheep  at  0.05  ppm. 

These  temporary  tolerances  will 
permit  the  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accordance  with  the  provisions  of  the 
experimental  use  permits  10182-EUP-28 
and  10182-EEUP-29.  which  are  being 
issued  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
as  amended,  (92  Stat.  819:  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerances  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerances  have  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permits  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permits. 

2.  ICI  Americas  Inc.  must  immediately 
notify  the  EPA  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

These  tolerances  expire  September  30. 
1984.  Residues  not  in  excess  of  these 
amounts  remaining  in  or  on  the  raw 
agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of.  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permits  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permits 
are  revoked  or  if  any  experience  or 
scientific  data  with  tis  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534,  94  Stat.  1164,  5  U.S.C.  610-612).  the 


Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  .May  4.  1981  (46 
FR  24950). 

(Sec  40«(|),  68  Slal   516,  |21  U.S  C  346a(j))) 

Dated  November  16.  1982. 
Douglas  D.  Campt. 

Director.  Registration  Division.  Office  of 

i'psticide  Programs 

VHUoc    K:-i;i4<i  Filed  ll-23-a2.a-4Sani| 
BILUNG  CODE  8S60-60-M 


[Docket  No.  ECAO-CD-81-1;  ORD-FRL 
2250-11 

Air  Quality  Criteria  For  Ozone  And 
Other  Photochemical  Oxidants; 
Meeting 

AGENCY:  Environmental  Protection 

.'\genc>, 

ACTION:  Notice  of  Public  Meeting. 

SUMMARY:  A  workshop  will  be  held  by 

Biosphencs.  Inc.  at  the  Governors  Inn. 
Research  Triangle  Park,  North  Carolina, 
on  December  15-17,  1982  to  facilitate 
preparation  of  the  working  draft 
chapters  on  nonbiological  materials, 
vegetation,  and  ecosystems  of  the  EPA 
Air  Quality  Criteria  Document  far 
Ozone  and  Other  Photochemical 
Oxidants.  The  workshop  will  begin  at 
1:(X)  p.m   Wednesday,  December  15.  and 
will  end  about  5:00  p,m,  Friday, 
December  17,  On  Thursday  and  Friday. 
wori^shops  will  begin  at  9:00  a.m.  The 
first  subject  discussed  will  be  effects  on 
nonbiological  materials,  followed  by 
effects  on  vegetation  and  effects  on 
ecosystems, 

FOR  FURTHER  INFORMATION  CONTACT. 

Beverly  E.  Tilton,  EPA  Pro|ect  Officer 
Environmental  Criteria  and  Assessment 
Office,  .MD-52,  U.S,  Environmental 
Protection  Agency.  Research  Triangle 
Park,  N.C.  27711,  "telephone:  919-541- 
4161, 

SUPPLEMENTARY  INFORMATION:  The 

existing  Air  Quality  Criteria  Document 
for  Ozone  and  Other  Photochemical 
Oxidants  (EPA-600/8-78-004)  is  being 
updated  and  revised  pursuant  to 
Sections  108  and  109  of  the  Clean  Air 
Act,  as  amended,  42  U.S.C  7408  and 
7409,  for  use  as  a  basis  for  the  review 
and,  as  appropriate,  revision  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone.  As  part  of  this 
process,  a  panel  of  consulting  authors 
and  contributors,  and  EPA  and 
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contractor  personnel  is  being  selected  to 
discuss  revisions  and  to  suggest  ways  of 
resolving  outstanding  issues. 

Persons  wishing  to  attend  these 
workshops  as  observers  should  contact 
Beverly  Tilton  (See  "Further 
Information"  above).  Copies  of  the  draft 
chapters  to  be  discussed  will  be 
provided  at  the  meeting  to  such 
observers,  who  will  have  an  opportunity 
to  make  brief  oral  statements  should 
they  so  desire.  Ample  opportunity  for 
public  review  of  the  revised  chapters 
and  submission  of  written  comments 
will  be  provided  when  the  first  external 
draft  of  the  entire  document  is  made 
available  for  public  comment. 

Dated:  November  15, 1982. 

H.  Wiser, 

Acting  Assistant  Administrator  for  Research 
and  Development  (RD-672).  , 

|FK  Doc.  82-32n  Filed  n-23-«2.  8:45  amj 
BILUNG  COOC  6S«(>-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

High  Country  Broadcasting,  Inc.  et  ai.; 
Designating  Applications  for 
Consolidated  Hearing  on  Stated  Issues 

Adopted:  November  4.  1982. 

Released:  November  22,  1982. 

By  the  Chief,  Broadcast  Bureau: 

In  re  Applications  of  High  Country 
Broadcasting,  Inc.,  Eagle,  Colorado,  Req: 
101.5  MHz.  Channel  268,  36.6  kW  (H&V), 
2210  feet:  Eagle  Broadcasters,  Inc., 
Eagle,  Colorado;  Req;  101.5  MHz, 
Channel  268,  29.85  kW  (H&V),  2862  feet; 
Castle  Peak  Communications.  Inc.. 
Eagle.  Colorado;  Req;  101.5  MHz, 
Channel  268,  43.4  kW  (H&V).  2862  feet; 
Discovery  Broadcasting,  Inc.,  Eagle, 
Colorado;  Req;  101.5  MHz.  Channel  268. 
29,56  kW  (H&V],  2857  feet;  for 
construction  permit  for  a  new  FM 
station. 

[BC  Docket  No.  82-768,  File  No.  BPH- 
810212AA:  BC-Docket  No.  82-769,  File 
No.  BPH-810507AF;  BC  Docket  No.  82- 
770,  File  No.  BPH-810819AG:  BC  Docket 
No.  82-771.  File  No.  BPH-810819AK] 

1.  The  Commission,  by  the  Chief, 
Broadcast  Bureau  acting  pursuant  to 
delegated  authority  has  under 
consideration;  (i)  the  above  captioned 
mutually  exclusive  applications  filed  by 
High  Country  Broadcasting,  Inc.  (High 
Country),  Eagle  Broadcasters.  Inc. 
(Eagle),  Castle  Peak  Communications, 
Inc.  (Castle  Peak],  and  Discovery 
Broadcasting  Incorporated  (Discovery); 
(ii)  a  petition  to  deny  filed  March  12. 
1982.  by  Eagle  Telecommunications.  Inc. 
(ETI)  and  related  pleadings  and  (iii)  a 
petition  to  dismiss  filed  March  12. 1982, 


by  High  Country  '  and  related  pleadings 
thereto. 

2.  Castle  Peak.  The  material 
submitted  in  Castle  Peak's  application 
does  not  demonstrate  the  applicant's 
financial  qualifications.  The  letter  of  the 
Central  Board  of  Denver,  while 
indicating  it  would  consider  loaning  the 
applicant  $230,000,  specifically  indicates 
that  the  letter  should  not  be  considered 
as  a  commitment  but  merely  an 
expression  of  interest.  Although  the 
financial  standards  are  unchanged,  the 
Commission  has  changed  the 
application  form  to  require  only 
certification  as  to  financial 
qualifications.  Accordingly,  the 
applicant  will  be  given  30  days  from  the 
date  of  mailing  of  this  order  to  review  its 
financial  proposal  in  light  of 
Commission  requirements,  to  make  any 
changes  that  may  be  necessary,  and,  if 
appropriate,  to  submit  a  certification  to 
the  Administrative  Law  Judge  in  the 
manner  called  for  in  revised  Section  III, 
Form  301,  as  to  its  financial 
qualifications,  If  the  applicant  cannot 
make  the  required  certification,  it  shall 
so  advise  the  Administrative  Law  Judge 
who  shall  then  specify  an  appropriate 
issue.  Minority  Broadcasters  of  East  St. 
Louis..  Inc.  BC  Docket  No.  82-378. 

3.  Other  Matters.  Eagle 
Telecommunications,  Inc.,  (ETI),  a  local 
exchange  telephone  company  and  a 
connecting  carrier  in  Eagle,  has 
submitted  a  petition  to  deny  the 
application  of  Eagle.  ETI  provides 
telephone  service  to  the  towns  of 
Gypsum  and  Eagle,  Colorado  and  within 
unincorporated  portions  of  Eagle,  Routt, 
and  Garafield  counties.  ETI  also 
operates  common  carrier  microwave 
and  UHF  facilities  at  Castle  Peak,  near 
Eagle,  Colorado.  ETI  argues  that  Eagle's 
proposed  transmitter  site,  located 
approximately  650'  from  ETI's  existing 
facilities  at  Castle  Peak  would  pose  an 

"unacceptable  risk  of  interference  to 
ETI's  existing  common  carrier  facilities." 
Based  on  this  possible  interference.  ETI 
argues  that  Eagle  should  either  be 
ordered  to  move  its  proposed 
transmitter  site  to  an  acceptable 
distance  from  ETI's  facilities  or  be 
denied  the  new  station  entirely. 

4.  Eagle  has  filed  an  Opposition 
disputing  ETI's  claim  of  interference. 


The  petition  to  dismiss  is  essentially  a  petition 
to  specify  issues  Since  the  Commission's  Report 
and  Order  in  re  Revised  Procedures  for  the 
Processing  of  Contested  Broadcasting  Applications: 
.Amendment  of  Part  1  of  the  Commission's  Rules,  72 
FCC  2d  202.  45  RR  2d  1220  (1979),  directed  the 
deiection  of  all  issue  pleadings  in  pending  cases,  the 
matters  sought  to  be  raised  in  this  petition  have  not 
been  considered.  Accordingly,  an  opportunity  to 
raise  any  allegations  contained  therein  will  be 
afforded  the  parties  post-designation  pursuant  to 
Section  1  229. 


Eagle  argues  that  the  engineering  report 
submitted  to  support  ETI's  petition  is 
"speculative,"  and  "makes  unwarranted 
assumptions."  Eagle  further  argues  that 
even  should  there  be  interference,  there 
is  no  Commission  rule  or  case  which 
would  support  ETI's  conclusion  that 
Eagle's  application  should  be  denied,  or 
that  Eagle  should  be  forced  to  move  to  a 
new  location.  Eagle  argues  that  the 
extent  of  its  obligation  is  to  install 
suitable  filters  in  the  transmission  lines 
of  the  receiving  systems  to  reduce  the 
undesired  interference. 

5.  In  ETI's  Reply  to  the  Opposition, 
ETI  cites  an  engineering  article  on  audio 
rectification  and  based  on  the 
statements  in  the  article,  ETI  concludes 
that  the  potential  for  substantial  audio 
rectification  interference  is  great. 
Regarding  Eagle's  offer  to  resolve  the 
interference  problems  ETI  submits  that 
the  transmission  line  filters  might  only 
reduce  one  type  of  interference  and 
would,  therefore,  not  rectify  the 
situation. 

6.  Taken  together.  ETI's  initial 
argument,  and  its  later  use  of  a  general 
engineering  article  is  not  enough  to 
show  that  interference  will,  in  fact, 
result  from  Eagle's  proposal.  Therefore 
ETI's  petition  to  deny  will  be  denied. 
However,  ETI  is  responsible  for  taking 
whatever  steps  that  may  be  necessary  to 
eliminate  objectionable  interference.  To 
reflect  its  responsibility,  an  appropriate 
condition  will  be  added  to  Eagle's 
construction  permit  should  Eagle  be  the 
eventual  permitte  to  reflect  its 
responsibility.  Jack  Straw  Memorial 
Foundation,  35  F.C.C.  2d  397, 
reconsideration  denied  37  F,C.C,  2d  544 
(1972), 

7.  Data  submitted  by  the  applicants 
indicate  that  there  would  be  a 
significant  difference  in  the  size  of  the 
populations  which  would  receive  service 
from  the  proposals.  Consequently,  for 
the  purpose  of  comparison,  the  areas 
and  populations  which  would  receive 
FM  service  of  1  mV/m  or  greater 
intensity,  together  with  the  availability 
of  other  primary  aural  services  in  such 
areas,  will  be  considered  under  the 
standard  comparative  issue,  for  the 
purpose  of  determining  whether  a 
comparative  preference  should  accrue  to 
either  of  the  applicants. 

8.  The  applicants  are  qualified  to 
construct  and  operate  as  proposed. 
However,  since  the  proposals  are 
mutually  exclusive,  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  speciHed 
below, 

9.  Accordingly,  it  is  ordered.  That, 
pursuant  to  Section  309(e]  of  the 
Communications  Act  of  1934,  as 
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amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  upon 
the  following  issues: 

1,  To  determine  which  of  the  proposals 
would,  on  a  comparative  basis,  best  serve  the 
public  interest. 

2.  To  determine  in  the  light  of  the  evidence 
adduced  pursuant  to  the  foregoing  issues, 
which  of  the  applications  should  be  granted. 

10.  It  is  further  ordered,  That  Castle 
Peak  shall  submit  a  financial 
certification  in  the  form  required  by 
Section  III.  F.C.C.  Form  301.  or  advise 
the  Administrative  Law  Judge  that  the 
certification  cannot  be  made,  as  may  be 
appropriate. 

11.  It  is  further  ordered.  That  the 
petition  to  deny  Eagle's  application, 
filed  by  ETI,  is  denied. 

12.  It  is  further  ordered,  That  in  the 
event  of  a  grant  of  Eagle's  application, 
the  construction  permit  shall  contain  the 
following  condition: 

Eagle  Broadcasters.  Inc.  shall  assume 
responsibility  for  correcting  all  substantial 
problems  of  interference,  if  any.  to  the 
operation  of  Eagle  Telecommunications. 
Inc.'s  presently  authorized  radio  facilities 
caused  by  the  operation  of  Eagle 
Broadcasters,  Inc.'s  facilities. 

13.  It  is  further  ordered.  That,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall, 
pursuant  to  Section  1.221(c)  of  the 
Commission's  Rules  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Commission 
in  triplicate  a  written  appearance  stating 
an  intention  to  appear  on  the  date  fixed 
for  the  hearing  and  to  present  evidence 
on  the  issues  specified  in  this  Order. 

14.  It  is  further  ordered,  That  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  Section 
73.3594(g)  of  the  Commission's  Rules, 
give  notice  of  the  hearing  (either 
individually  or,  if  feasible  and 
consistent  with  the  rules,  jointly)  within 
the  time  and  in  the  manner  prescribed  in 
such  Rule,  and  shall  advise  the 
Commission  of  the  publication  of  such 
notice  as  required  by  Section  73.3594(g) 
of  the  Rules. 

Laurence  E.  Harris, 
Chief.  Broadcast  Bureau. 

Larry  0.  Eads, 

Chief.  Broadcast  Facilities  Division. 
Broadcast  Bureau. 

|FR  Doc  82-32157  Filed  11-23-82:  8:45  an\] 
BILLING  CODE  8712-01-M 


[BC  Docket  No.  82-772,  File  No.  BPCT- 
811224KI,  BC  Docket  No.  82-773,  File  No. 
BPCT-820212KE] 

Hobbs  Family  Television,  A 
Partnership  et  al.;  Designating 
Application  for  Consolidated  Hearing 
on  Stated  issues 

Adopted:  November  4.  1982. 
Released:  November  22.  1982. 

By  the  Chief.  Broadcast  Bureau: 
In  re  applications  of  Hobbs  Family 
Television,  A  Partnership,  Hobbs.  New 
Mexico:  Lea  County  Television.  Inc.. 
Hobbs.  New  Mexico;  for  construction 
permit  for  a  new  television  station. 

1.  The  Commission,  by  the  Chief. 
Broadcast  Bureau,  acting  pursuant  to 
delegated  authority,  has  before  it  the 
above-captioned  mutually  exclusi\e 
applications  of  Hobbs  Family 
Television.  A  Partnership  (HFT'V')  and 
Lea  County  Television  (Lea)  for  a  new 
commercial  television  station  to  operate 
on  Channel  29,  Hobbs,  New  Mexico. 

2.  Applicants  for  new  broadcast 
stations  are  required  to  gi\-e  local  notice 
of  the  filing  of  their  applications,  in 
accordance  with  Section  73.3580  of  the 
Commission's  Rules.  They  must  then  file 
proof  of  such  notice  or  certify  that  they 
have  or  will  comply  with  the  public 
notice  requirement.  We  have  no 
evidence,  however,  that  Lea  has  done 
either.  If  it  has  not  already  done  so.  Lea 
will  be  required  to  file  a  statement  that 
it  has  or  will  comply  with  the  public 
notice  requirement  with  the 
Administrative  Law  Judge  within  30 
days  of  the  release  of  this  Order, 

3.  The  material  submitted  by  HFT'V  in 
its  application  does  not  demonstrate  the 
applicant's  financial  qualifications.' 
Although  the  financial  standards  are 
unchanged,  the  Commission  has 
changed  the  application  form  to  require 
only  certification  as  to  financial 
qualifications.  Accordingly.  HFTV  will 
be  given  30  days  from  the  date  of 
release  of  this  Order  to  review  its 
financial  proposal  in  light  of 
Commission  requirements,  to  make  any 
changes  that  may  be  necessary  and,  if 
appropriate,  to  submit  a  certification  to 
the  Administrative  Law  Judge  in  the 
manner  called  for  in  revised  Section  111. 
Form  301,  as  to  its  financial 
qualifications. 

If  HFT'V  cannot  make  the  required 
certification,  it  shall  so  notify  the 
Administrative  Law  Judge  who  shall 
then  specify  an  appropriate  issue. 


■  Ttie  applicant  relies  upon  a  loan  from  First 
National  Bank  of  Lea  County.  The  bank,  tiowe\  er 
requires  the  unlimited  personal  loan  guarantees  of 
the  partners  and  further  requires  that  the  loan  be 
secured  by  the  assets  of  the  station.  There  is  no 
indication  that  the  partners  are  willing  lo  give  their 
unlimited  personal  guarantees 


Minority  Broadcasters  of  East  St.  Louis, 
Inc..  BC  Docket  82-378.  released  July  15, 
1982 

4.  Lea  has  certified  as  to  its  financial 
qualifications.  The  certification, 
however,  does  not  substantially  meet 
the  certification  set  out  in  revised 
Section  III.  Form  301    Accordingly.  Lea 
will  be  given  the  opportunity  to  submit 
to  the  Administrative  Law  Judge  the 
certification  required  by  the  Form  or  to 
advise  that  it  cannot  make  the  required 
certification.  In  the  latter  event,  the 
.Administrative  Law  Judge  shall  specify 
an  appropriate  issue. 

5.  Both  applicants  propose  the  same 
antenna  site,  top-mounting  the  antenna 
on  an  existing  .500  foot  tower.  This 
would  increase  the  tower's  height  by  52 
feet.  HFTV  has  submitted  a 
Determination  of  No  Hazard  to  Air 
.Navigation  from  the  Federal  Aviation 
Administration.  Lea.  however,  has  not 
submitted  Section  V-G.  Form  301 
(Antenna  and  Site  Information)  and 
states  in  its  application  that  FAA 
clearance  is  not  required  because  the 
tower  is  an  existing  structure.  FAA' 
clearance  is  required  when  construction 
on  an  existing  tower  increases  the 
structure's  height.  Since  the  proposed 
antenna  sites,  including  the  increase  in 
height  of  the  existing  tower,  are 
identical  and  since  one  applicant  has 
received  FAA  clearance  for  the 
proposed  site,  we  will  not  specify  an  air 
hazard  issue.  Lea.  however,  will  be 
required  to  submit  Section  V-G,  Form 
301,  including  a  copy  of  its  notice  of 
proposed  alteration  to  the  FAA.  to  the 
Administrative  Law  Judge  within  30 
days  of  the  release  of  this  Order. 

6.  The  antenna  site  proposed  by  both 
applicants  is  located  1.74  miles  from  the 
directional  antenna  of  AM  Radio  Station 
KL'UX,  Hobbs,  New  .Mexico.  Because  of 
the  proximity  of  the  tower  to  the  KUUX 
array,  any  grant  of  a  construction  permit 
will  be  conditioned  to  assure  that 
KUUX's  radiation  pattern  is  not 
adversely  affected  by  the  construction 
of  the  proposed  station. 

Conclusion  and  Order 

7.  The  applicants  are  qualified  lo 
construct  and  operate  as  proposed. 
Since  the  proposals  are  mutually 
exclusive,  however,  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issue.s  specified 
below, 

8.  Accordingly,  it  is  ordered.  That, 
pursuant  to  Section  309(e|  of  the 
Communications  Act  of  1934.  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
Administrative  Law  Judge  at  a  time  and 
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place  to  be  specified  in  a  subsequent 
Order,  upon  the  following  issues: 

1.  To  determine  which  of  the  proposals 
would,  on  a  comparative  basis,  better  serve 
the  public  interest. 

2.  To  determine,  in  light  of  the  evidence 
adduced  pursuant  to  the  foregoing  issue, 
which  of  the  applications  should  be  granted. 

9.  It  is  further  ordered.  That  Lea 
County  Television.  Inc.  shall,  within  30 
days  of  the  release  of  this  Order,  certify 
to  the  Administrative  Law  Judge  that 
local  notice  of  the  filing  of  his 
application  has  or  will  be  published. 

11.  It  is  further  ordered,  That  Hobbs 
Family  Television,  A  Partnership,  and 
Lea  County  Television,  Inc.  shall  each 
submit  a  financial  certification  required 
by  Section  III,  F.C.C.  Form  301,  or  advise 
the  Administrative  Law  Judge  that  the 
required  certification  cannot  be  made. 

12.  It  is  further  ordered.  That  Lea 
County  Television,  Inc.  shall  submit 
antenna  and  site  information  required 
by  Section  V-G,  F.C.C.  Form  301  and  a 
copy  of  its  Notice  of  Proposed 
Construction  or  Alteration  to  the 
Federal  Aviation  Administration  (FAA 
Form  7460-1]  to  the  Administrative  Law 
Judge  within  30  days  of  the  release  of 
this  Order. 

13.  It  is  fiirther  ordered.  That  in  the 
event  of  a  grant  of  either  application,  the 
construction  permit  shall  contain  the 
following  condition: 

Prior  to  the  construction  of  the  TV  tower 
authorized  herein,  permittee  shall  notify  AM 
Station  KUUX  so  that  the  station  may 
determine  operating  power  by  the  indirect 
method  and,  if  necessary,  request  temporary 
authority  from  the  Commission  in 
Washington  to  operate  with  parameters  at 
variance  in  order  to  maintain  monitoring 
point  field  strengths  within  authorized  limits 
Permittee  shall  be  responsible  for  the 
installation  and  continued  maintenance  of 
the  detuning  apparatus  necessary  to  prevent 
adverse  effects  upon  the  radiation  pattern  of 
the  AM  station.  Both  prior  to  the  construction 
of  the  TV  tower  and  subsequent  to  the 
installation  of  all  appurtenances  thereon,  a 
partial  proof  of  performance,  as  deflned  by 
Section  73.154(a)  of  the  Commission's  Rules, 
shall  l>e  conducted  to  establish  that  the  array 
of  the  AM  station  has  not  been  adversely 
affected.  The  results  shall  be  submitted  to  the 
Commission  and  the  AM  station.  Thereafter, 
the  TV  station  may  commence  Limited 
Program  Teats. 

14.  It  is  further  ordered.  That,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall, 
pursuant  to  S«ction  1, 221(c)  of  the 
Commission's  Rules,  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Commission. 
in  triplicate,  a  written  appearance 


stating  an  intention  to  appear  on  the 
date  fixed  for  hearing  and  to  present 
evidence  on  the  issues  specified  in  this 
Order. 

15.  It  is  further  ordered.  That  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934.  as  amended,  and  Section 
73.3594  of  the  Commission's  Rules,  give 
notice  of  the  hearing  within  the  time  and 
in  the  manner  prescribed  in  such  Rule, 
and  shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
Section  73.3594(g)  of  the  Rules. 
Laurence  E.  Harris, 
Chief.  Broadcast  Bureau. 
Urry  D.  Eads,  Chief, 
Broadcast  Facilities  Division.  Broadcast 
Bureau. 

■FR  Doc:   S2-J2159  Filed  ll-23-«2:  8:45  amj 
BIUJNQ  CODE  S712-01-M 


[BC  Docket  No.  82-765,  File  No.  BPH- 
8 10721  AH;  BC  Docket  No.  82-766.  File  No. 
BPH-820129AL;  BC  Docket  No.  82-767,  File 
No.  BPH-820129BB1 

Perry  Broadcasting  Co.,  et  al.; 
Designating  Applications  for 
Consolidated  Hearing  on  Stated  Issues 

.■\dopted:  .November  3.  1982. 
Released:  November  22,  1982, 

In  re  applications  of  Elizabeth  A, 
Pastuch,  Boris  Max  Pastuch  and  John  J. 
Pastuch.  d/b/a  Perry  Broadcasting  Co., 
Perry.  Florida;  Req:  105.5  MHz,  Channel 
288A.  3  kW  (H&V).  273  feet;  Rahu 
Broadcasting,  Inc.,  Perry.  Florida;  Req: 
105.5  MHz.  Channel  288A,  3  kW  (H&V), 
280  feet;  Perry  Communications,  Inc., 
Perry.  Florida;  Req:  105.5  MHz,  Channel 
288A,  3  kW  (H&V),  300  feet  for 
construction  permit  for  a  new  FM 
station. 

1.  The  Commission,  by  the  Chief, 
Broadcast  Bureau,  acting  pursuant  to 
delegated  authority,  has  under 
consideration  the  above-captioned 
mutually  exclusive  applications  filed  by 
Perry  Broadcasting  Company  (Perry), 
Rahu  Broadcasting,  Inc.,  and  Perry 
Communications,  Inc.  (PCI)  for  a 
construction  permit  for  a  new  FM 
station. 

2.  Perry.  Perry  has  certified  as  to  its 
financial  qualifications.  However,  the 
certification  submitted  does  not 
substantially  meet  the  certification  set 
out  in  revised  Section  III,  Form  301. 
Accordingly,  the  applicant  will  be  given 
the  opportunity  to  submit  to  the 
Administrative  Law  Judge  the 
certification  required  by  the  form  or  to 
advise  that  it  cannot  make  the  required 


certification.  If  the  apphcant  cannot 
make  the  required  certification,  it  shall 
80  advise  the  Administrative  Law  Judge 
who  shall  then  specify  an  appropriate 
issue.  Minority  Broadcasters  of  East  St. 
Louis.  Inc.  BC  Docket  No.  82-378. 

3.  Applicants  for  new  broadcast 
stations  are  required  by  Section 
73.3580(f)  of  the  Commission's  Rules  to 
give  local  notice  of  the  filing  of  their 
applications.  We  have  no  evidence  that 
Perry  published  the  required  notice.  To 
remedy  this  deficiency.  Perry  must 
publish  local  notice  of  its  application,  if 
it  has  not  already  done  so,  and  so 
inform  the  presiding  Administrative  Law 
Judge. 

4.  Rahu.  The  material  submitted  in 
Rahu's  application  does  not  demonstrate 
the  applicant's  financial  qualifications. 
The  applicant's  principal  has  not 
submitted  a  signed  commitment 
indicating  its  willingness  to  loan  the 
applicant  $40,000.  Although  the  financial 
standards  are  imchanged,  the 
Commission  has  changed  the 
application  form  to  require  only 
certification  as  to  financial 
qualifications.  Accordingly,  the 
applicant  will  be  given  30  days  from  the 
date  of  mailing  of  this  order  to  review  its 
financial  proposal  in  light  of 
Commission  requirements,  to  make  any 
changes  that  may  be  necessary,  and.  if 
appropriate,  to  submit  a  certification  to 
the  Administrative  Law  Judge  in  the 
manner  called  for  in  revised  Section  III, 
Form  301,  as  to  its  financial 
qualifications.  If  the  applicant  cannot 
make  the  required  certification,  it  shall 
so  advise  the  Administrative  Law  Judge 
who  shall  then  specify  an  appropriate 
issue.  Minority  Broadcasters  of  East  St. 
Louis.  Inc.  BC  Docket  No.  82-378. 

5.  We  have  no  evidence  that  Rahu 
filed  Section  II,  page  3.  Table  I  of  FCC 
Form  301.  Rahu  will  be  required  to  file 
Section  II,  page  3.  Table  I  of  FCC  Form 
301.  as  an  amendment,  with  the 
presiding  Administrative  Law  Judge. 

6.  Data  submitted  by  the  apphcants 
indicate  that  there  would  be  a 
significant  difference  in  the  size  of  the 
populations  which  would  receive  service 
from  the  proposals.  Consequently,  for 
the  purpose  of  comparison,  the  areas 
and  populations  which  would  receive 
FM  service  of  1  mVm  or  greater 
intensity,  together  with  the  availability 
of  other  primary  aural  services  in  such 
areas,  will  be  considered  under  the 
standard  comparative  issue,  for  the 
purpose  of  determining  whether  a 
comparative  preference  should  accure  to 
any  of  the  applicants. 

7.  The  applicants  are  qualified  to 
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construct  and  operate  as  proposed. 
However,  since  the  proposals  are 
mutually  exclusive,  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

8.  Accordingly,  it  is  ordered.  That, 
pursuant  to  Section  309(e)  of  the 
Communications  Adi  of  1934.  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  upon 
the  following  issues. 

1.  To  determine  which  of  the  proposals 
would,  on  a  comparative  basis,  best  serve  the 
public  interest. 

2.  To  determine,  in  the  light  of  the  evidence 
adduced  pursuant  to  the  foregoing  issue, 
which  of  the  applications  should  be  granted. 

9.  It  is  further  ordered.  That  Perry 
shall  submit  a  financial  certification 
required  by  Section  III.  F.C.C.  Form  301, 
or  advise  the  Administrative  Law  Judge 
that  the  required  certification  cannot  be 
made. 

10.  It  is  further  ordered.  That  Perry 
shall  file  a  statement  with  the  presiding 
Administrative  Law  Judge  showing 
compliance  with  local  notice 
rquirements  of  Section  73.3580fn  of  the 
Commission's  Rules. 

11.  It  is  further  ordered,  That  Rahu 
shall  submit  a  financial  certification  in 
the  form  required  by  Section  III.  F.C.C. 
Form  301.  or  advise  the  Administrative 
Law  Judge  that  the  certification  cannot 
be  made,  as  may  be  appropriate. 

12.  It  is  further  ordered.  That  Rahu 
shall  file  an  amendment  containing  a 
completed  copy  of  Table  1,  Section  II. 
page  3  of  FCC  Form  301,  with  the 
Presiding  Administrative  Law  Judge. 

13.  It  is  further  ordered,  Lhat,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall, 
pursuant  to  section  1.221(c)  of  the 
Commission's  Rules  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Commission 
in  triplicate  a  written  appearance  stating 
an  intention  to  appear  on  the  date  fixed 
for  the  hearing  and  to  present  evidence 
on  the  issues  specified  in  this  Order. 

14.  It  is  further  ordered.  That  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  Section 
73.3594(g)  of  the  Commission's  Rules, 
give  notice  of  the  hearing  (either 
individually  or,  if  feasible  and 
consistent  with  the  rules,  jointly)  within 
the  time  and  in  the  manner  prescribed  in 
such  Rule,  and  shall  advise  the 
Commission  of  the  publication  of  such 


notice  as  required  by  Section  73.3594(g) 
of  the  Rules. 
Laurence  E.  Harris, 

Chief.  Broadcast  Bureau. 

Larry  D.  Eads, 

Chief,  Broadcast  Facihties  Division. 

Broadcast  Bureau. 

|FR  Doc   82-32158  Fllfd  n-i3-M;  8:45  am| 
BILLJNG  CODE  67i;-01-M 


FEDERAL  MARITIME  COMMISSION 

I  Docket  No.  82-54;  Agreements  No.  9718-7. 
etc.l 

Space  Charter  and  Cargo  Revenue 
Pooling  Agreements  In  the  United 
States/Japan  Trades;  Order  of 
Investigation  and  Hearing  on  Remand 

On  July  13.  1982,  the  U.S.  Court  of 
.Appeals  for  the  District  of  Columbia 
Circuit  remanded  the  Commission's 
order  of  January  16.  1981  (January 
Order)  conditionally  approving, 
pursuant  to  section  15  of  the  Shipping 
Act.  1916.  46  L'.S.C  814.  a  series  of  space 
charter  and  revenue  pooling  agreements 
among  Japanese-flag  lines  in  the  United 
States/Japan  trades.  Sea-Land  Service. 
Inc.  V.  United  States.  683  F.2d  491  (D.C, 
Cir.  1982).  The  Court  directed  the 
Commission  to  conduct  further 
evidentiary  hearings  on  certain  issues 
raised  by  four  U.S. -flag  carriers  who  had 
protested  the  agreements.  This  Order  of 
Investigation  and  Hearing  is  issued  in 
compliance  with  the  Court's  decision. 

The  Commission's  Order  approved 
Agreements  Nos.  9718-7.  9731-8,  9835-5. 
9975-7,  10116-4  and  10274-1 
(Agreements)  through  .August  22,  1983. 

F.M.C. .  20  S.R.R.  776. '  The 

proponents  of  these  .Agreements,  all 
containership  operators,  are  Japan  Line. 
Ltd..  Kawasaki  Kisen  Kaisha  (K  Line), 
Mitsui  O.S.K.  Lines.  Ltd.  (.Mitsui). 
Nippon  Yusen  Kaisha  (N'YKj,  Showa 
Shipping  Co..  Ltd.  (Shown)  and 
Yamashita-Shinnihon  Steamship  Co., 
Ltd.  (Y-S  Line)  (Proponents).  The 
protestants  are  competing  carriers.  They 
are  Sea-Land  Service.  Inc.  (Sea-Land). 
American  President  Lines,  Ltd.  (APL). 
Lykes  Bros.  Steamship  Co.,  Inc.  (Lykes) 
and  United  States  Lines,  Inc.  (USL) 
(Protestants). 

Agreements  Nos.  9718-7,  9731-8,  9835- 
5  and  9975-7  are  space  charter 
arrangements,  with  varying 


'  The  Court  of  Appeals  did  not  vacate  the 
Commission's  approval,  which  therefore  remains  in 
effect  until  August  22.  1983.  the  Agreements' 
expiration  date. 

It  should  also  tie  noted  at  this  juncture  that 
Agreement  No.  9718-8  was  not  included  within  the 
Commission's  Order  For  the  reasons  discussed  in 
detail  intra,  that  agreement  is  made  part  o(  this 
investigation,  but  it  is  not  approved /?e/J<^en/e  lite. 


memberships  and  geographic  coverages. 
Agreement  No.  9718-7  is  among  |apan 
Line.  K-Line.  Mitsui  and  Y-S  Line,  and 
covers  a  four  vessel  service  between 
ports  in  Japan  and  Korea  and  ports  in 
California.  The  Commission's  January 
Order  required  these  carriers  to  limit  the 
total  container  capacity  operated 
pursuant  to  the  agreement,  measured  in 
twenty-foot  equivalent  units  (TEU's).  to 
8,512  TEU's.  See  20  S.R.R.  at  785. 

Agreement  No.  9731-8  is  between 
\YK  and  Showa  and  applies  to  a  four- 
vessel  service  between'Japan  and  ports 
in  California,  Hawaii  and  Alaska.  The 
total  container  capacity  operated 
pursuant  to  this  agreement  is  limited  to 
4.470  TEU's. 

Agreement  No.  9835-5  is  among  all  six 
Japanese-flag  lines  and  applies  to  a  six- 
vessel  service  between  Japan  and  ports 
in  Oregon  and  Washington.  The  total 
container  capacity  operated  pursuant  to 
this  agreement  is  limited  to  7,262  TEU's. 

Agreement  No.  9975-7  is  among  japan 
Line.  K  Line.  Mitsui,  NYK  and  Y-S  Line 
(i.e..  all  the  carriers  except  Showa)  and 
applies  to  an  eight-vessel  service 
between  ports  in  Japan  and  ports  on  the 
U.S.  Atlantic  Coast.  The  total  container 
capacity  operated  pursuant  to  this 
agreement  is  limited  to  14.358  TEU's. 

The  terms  and  provisions  of  the  four 
space  charter  agreements  are  essentially 
the  same.  They  permit  the  parties  to 
jointly  schedule  and  advertise  their 
sailings,  charter/subcharter  vessel 
space  among  themselves,  interchange 
empty  containers  and  related 
equipment,  and  share  "administrative 
expenses. "  ^Although  these  agreements 
involve  container  vessels,  other 
available  cargo  may  be  carried.  The 
parties  have  the  authority  to  use  such 
other  vessels  as  they  may  subsequently 
agree  to  operate  under  the  terms,  and 
within  the  Commission-imposed 
capacity  limits,  of  the  agreements. 

The  parties  are  prohibited  from  jointly 
booking  or  soliciting  cargo,  pooling 
revenue  or  sharing  "operational 
expenses"  '  and  are  required  to  issue 
their  own  bills  of  lading.  There  are 
important  exceptions  to  these 
restrictions,  however.  Agreement  No. 
9718-7  appears  to  contemplate  that  its 
parties  may  join  together  in  "groups" 
which  in  fact  are  authorized  to  share 
operational  expenses  Thus.  Article  6 
states  that  "the  parties  in  a  group  may 
share  between  themselves  such 


'This  term  is  not  defined  In  the  agreements 
except  to  the  extent  that  it  includes  but  is  not 
limited  to  advertising  and  attorneys'  fees.  (See,  e,^.. 
Agreement  No.  971&-7,  Article  6) 

'Again,  this  term  is  not  deHned  in  the  agreement* 
except  to  the  extent  that  it  does  not  include 
advertising  and  attorneys'  fees 
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operational  expenses  as  may  be 
incurred  in  the  operation  of  their  group 
owned  vessels."  The  agreement  contains 
no  description  of  or  limitations  upon  the 
possible  composition  of  such  "groups." 

Agreement  No.  9835-5  is  more 
si>ecinc.  It  divides  its  six  members  into 
Group  "A"  {consisting  of  Japan  Line  and 
K  Line),  Group  "B"  (Mitsui  and  Y-S 
Line)  and  Group  "C"  (NYK  and  Shows). 
The  preamble  states  that  each  Group 
has  ordered  a  new  containership  for  use 
in  the  service  covered  by  the  agreement. 
Article  3  states  an  exception  to  the 
prohibition  against  joint  solicitation  of 
cargo:  "The  parties  in  Group  'C",  by 
individual  contracts  and  upon  the 
approval  of  the  other,  may  utilize  the 
services  of  the  same  agents  in  the 
United  States. '  Article  5  describes  the 
space  chartering  process  as  between 
Groups  in  the  first  instance,  and 
thereafter  between  the  parties  in  each 
Group.  Article  6  states  that  "the  parties 
in  each  Group  may  share  between 
themselves  expenses  in  operating  their 
vessels.  *  *  *"  Despite  the  fact  that  this 
agreement  is  structured  in  terms  of 
groups  rather  than  autonomous  parties, 
its  provisions  on  modification  and 
withdrawal  (Articles  8  and  9) 
contemplate  action  by  individual 
carriers. 

Agreement  No.  10118-4  is  a  pooling 
agreement  among  all  six  carriers  and 
applies  to  cargo  movements  originating 
and  terminating  between  ports  in  Japan 
and  ports  in  California,  Oregon  and 
Washington,  including  movements 
originating  or  terminating  in  overland 
common-point  (OCP)  territory  as 
authorized  under  applicable  conference 
agreements.  Agreement  No.  10274-1  is 
among  all  the  carriers  except  Showa 
and  applies  to  cargo  movements 
originating  and  terminating  between 
ports  in  Japan  and  ports  on  the  U.S. 
Atlantic  Coast.* Both  these  agreements 
provide  for  the  pooling  of  revenue  on  the 
aforementioned  cargo  with  the  exclusion 
of.  inter  alia,  cargo  moving  via 
minilandbridge  services  and 
transshipment  cargo  moving  outside  the 
trades.  The  Commission's  January  Order 
also  required  that  pool  revenue  be 
generated  only  by  cargo  carried  on  the 
parties'  containerships  operated  under 
the  agreements.  20  S.R.R.  at  785.  The 
amount  of  revenue  to  be  pooled  is 
calculated  by  subtracting  certain 


'Although  the  U.S.  Atlantic  Coast  pooling 
agreement  (No.  10274-1)  corresponds  exactly  in 
scope  to  the  Atlantic  Coast  space  charter  agreemenl 
(No.  9975-7).  the  West  Coast  pooling  agreement  is 
narrower  than  its  space  charter  relatives 
Agreement  No.  10116-4  excludes  cargo  movmg  to  or 
from  Korea  under  Agreement  No.  9718-7  and  cargo 
moving  to  or  from  Alaska  and  Hawaii  under 
Agreement  No.  9731-S. 


allowances  from  the  revenue  derived 
from  pool  cargo.  Specific  pool  shares  are 
set  forth  for  each  party,  and  additional 
compensation  is  limited  to  15  percent  of 
a  party's  share  should  it  undercarry. 

The  scope  of  the  further  hearings  into 
the  approvability  of  the  above-described 
Agreements  is  defined  by  the  decision 
by  the  Court  of  Appeals.  The  Court 
concluded  its  opinion  by  stating: 

*  '  *  (W|e  remand  to  the  Commission  with 
directions  to  conduct  a  hearing  on  the 
disputed  matetial  issues  of  fact  raised  by  the 
petitioners,  including  the  following:  (1)  the 
occurrence  and  effects  of  bloc  voting  within 
conferences  that  include  signatories  to  the 
agreements:  (2)  potential  anticompetitive 
effects  of  the  agreement  resulting  from  pre- 
existing economic  relationships  among  the 
signatories:  (3)  the  observance  by  the 
signatories  of  the  geographic  limitations, 
pooling  limits,  and  reporting  requirements 
specified  in  the  agreements;  (4)  the 
occurrence  and  effects  of  overtonnaging  in 
the  trades  covered  by  the  agreements  and  the 
potential  impact  the  agreement  will  have  on 
this  problem;  and  (5)  the  extent  and 
significance  of  any  involvement  of  the 
Japanese  government  in  formulating  the 
policies  and  practices  of  the  signatories.  The 
Commission  should  also  consider  any  other 
material  issues  of  disputed  fact  raised  by 
petitioners  that  constitute  more  than  bare 
allegations  683  F.2d  at  503. 

Related  to  the  bloc  voting  issue  listed 
by  the  Court  is  whether  the  Japanese 
lines  constitute  a  joint  service  and, 
under  the  principles  established  by  the 
Commission  in  In  re  Agreement  No. 
9973-3 — Johnson  ScanStar  Service 
Voting  Provision.  21  F.M.C.  218  (1978), 
should  be  restricted  to  a  single  vote  in 
the  conferences  to  which  they  belong. 

In  its  January  Order,  the  Commission 
found  that  the  question  of  bloc  voting 
was  not  relevant  to  the  continued 
approval  of  the  Agreements,  but  rather 
should  be  considered  within  the  context 
of  the  conference  agreements  within 
which  such  voting  was  alleged  to  take 
place.  Accordingly,  the  Commission 
concluded  that  approval  of  these 
Agreements  should  not  be  withheld 
pending  a  separate  investigation  of  the 
bloc  voting/joint  service  issue.  20  S.R.R. 
at  783-84.  On  April  29. 1981,  the 
Commission  instituted  FMC  Fact 
Finding  Investigation  No.  12,  a 
nonadjudicatory  investigation  into  the 
voting  practices  of  the  conference 
members  serving  the  trans-Pacific 
trades.  46  FR  23992  (1981). 

The  Court  of  Appeals  disagreed  with 
the  Commission's  conclusion  that  the 
allegations  of  bloc  voting  in  conferences 
were  not  relevant  to  these  Agreements' 
approval.  The  Court  further  held  that  the 
hearing  requirement  of  section  15  cannot 
be  satisfied  by  a  separate 


nonadjudicatory  investigation  of  bloc 
voting.  883  F.2d  at  502-03. 

Thus,  the  Commission  will  conduct  an 
investigation  into  whether  Proponents 
have  engaged  in  bloc  voting  in  the 
conferences  to  which  they  belong,  the 
extent  of  any  such  practice  and  its 
effects  on  the  trades  and  other  carriers. 
The  parties  should  address  whether  bloc 
voting  occurred  on  significant 
conference  matters.  If  Proponents 
consistently  voted  together  on  every 
item  of  importance  to  the  conference 
trade,  that  fact  should  not  be  disguised 
by  disparate  votes  on  insignificant 
items.  Conversely,  the  lines  should  not 
suffer  the  penalty  of  losing  their 
separate  voting  rights  because  they 
voted  together  only  on  a  few  matters  of 
on  consequence. 

The  evidence  developed  with  respect 
to  bloc  voting  by  Proponents  will  also 
bear  upon  the  question  whether  they 
constitute  a  joint  service.  The  parties 
should  address  the  relevance  and 
significance  of  the  "group"  structures 
proposed  in  Agreements  Nos.  9718-7 
and  9835-5,  discussed  supra.  The  parties 
should  also  consider  whether  some  or 
all  of  the  Japanese  lines  constitute  joint 
services  in  some  trades  but  not  in 
others,  and  whether  any  restrictions  on 
separate  voting  should  be  tailored 
accordingly. 

The  Commission  instituted  Fact 
Finding  Investigation  No.  12  in  order  to 
examine  Protestants'  allegations  of  bloc 
voting.  The  Investigation  has  been 
proceeding  since  April  1981,  and  the 
Investigating  Officer  is  in  the  process  of 
completing  his  report.  However, 
completion  of  the  Investigation  as 
originally  directed — by  a  report  to  the 
Commission — might  create  a  variety  of 
procedural  problems.  Immediate 
termination  of  the  Investigation  without 
production  of  a  report  would,  however, 
cause  great  duplication  of  effort  by  the 
parties.  Consequently,  the  Investigating 
Officer  is  hereby  directed  to  complete 
his  report  and  file  it  with  the 
Administrative  Law  Judge  in  this 
proceeding  on  or  before  December  10, 
1982.  This  will  make  the  report  available 
for  whatever  use  the  parties  and  the 
Administrative  Law  Judge  deem 
appropriate.  Fact  Finding  Investigation 
No.  12  will  be  discontinued  upon  the 
filing  of  the  report  by  the  Investigating 
Officer. 

The  Court  of  Appeals  also  directed 
the  Commission  to  investigate  the  issue 
of  "the  extent  and  significance  of  any 
involvement  of  the  Japanese  government 
in  formulating  the  policies  and  practices 
of  the  [carriers]."  883  F.2d  at  503.  The 
role  of  the  Japanese  Ministry  of 
Transport  (MOT)  is  relevant  to  the 
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continued  approvability  of  these 
Agreements  insofar  as  it  bears  on  the 
bloc  voting/joint  service  issue.*  It  should 
be  noted  that  there  are  two  aspects  to 
this  issue:  whether  MOT  actually 
directed  the  lines  to  vote  together  on  all 
important  conference  matters  and,  if  not, 
whether  the  acknowledged  role  of  MOT 
in  the  original  formation  of  the 
Agreements  nevertheless  requires  the 
lines  to  vote  together  as  a  matter  of 
operational  necessity.  Protestants  bear 
the  burden  of  proof  on  these  questions. 

The  Court  also  directed  the  FMC  to 
investigate  the  potential  anticompetitive 
effects  of  the  Agreements  "resulting 
from  pre-existing  economic  relationships 
among  the  signatories."  483  F.2d  at  503. 
If  appears  that  the  Court  meant  to 
address  the  relationship  between 
individual  Proponents,  on  the  one  hand, 
and  the  Japanese  trading  companies  and 
other  shipping  interests,  on  the  other 
hand.  It  further  appears  that  this  issue, 
like  the  Japanese  government  issue,  is 
largely  subsumed  within  the  bloc  voting 
issue.' Protestants  may  also  address,  if 
they  wish,  the  matter  of  whether 
Proponents  have  economic  relationships 
with  other  companies  which,  when 
coupled  with  these  Agreements,  render 
the  Agreements  unjustly  discriminatory 
or  unfair  between  carriers  or  contrary  to 
other  sections  15  standards.' 

Protestants  challenged  the  basic 
economic  justifications  for  the 
Agreements  advanced  by  Proponents. 
i.e.,  that  they  are  necessary  to  prevent 
overtonnaging  and  other  forms  of 
destructive  competition  in  the  trades. 
Protestants  claimed  that  the  Agreements 
have  exacerbated  rather  than  relieved 
overtonnaging  and  that  Proponents  have 
not  withdrawn  any  ships  from  service 
under  the  Agreements  even  though 
vessel  utilization  rates  have  allegedly 


'The  Court  of  Appeals  noted  the  relationship 
between  the  two  issues.  683  F.2d  at  497.  and  also 
stated  that: 

The  prolestants  contended  the  Japanese 
government  exercised  substantial  influence  over  the 
agreements  in  a  manner  which  unfairly 
discriminated  against  competing  earners.  USL 
alleged: 

"It  is  explicitly  recognized  in  the  preamble  of  the 
agreements  and  has  been  repeatedly  set  forth  in  the 
affidavits,  that  this  web  of  agreements  was  created 
and  guided  by  a  single  hand,  namely  the  Japanese 
Government,  and  function  as  a  govemmenlally 
directed'  undertaking  responding  to  a  single  policy. 
The  provisions  of  each  of  the  agreements  and  the 
supporting  rationalizations  likewise  indicate  that  to 
carry  out  the  purposes  of  the  agreements  the  lines  of 
necessity  must  vote  as  one. "  663  F.2d  at  498. 

'In  its  discussion  of  this  issue,  the  Court  of 
Appeals  quoted  extensively  from  an  affidavit 
submitted  by  APL  which  attributed  several 
instances  of  alleged  bloc  voting  by  Proponents  to 
their  relationships  with  Japanese  trading 
companies.  683  F.2d  at  500. 

'This  question  was  raised  by  Sea-Land  in  its 
original  comments  on  the  agreements. 


declined.  The  Court  of  Appeals 
considered  these  factual  disagreements 
and  directed  the  Commission  to  hold 
further  hearings  on  "the  occurrence  and 
effects  of  overtonnaging  in  the  trades 
covered  by  the  agreements  and  the 
potential  impact  the  agreements  will 
have  on  this  problem."  683  F.2d  at  503. 

In  order  to  determine  whether  the 
trans-Pacific  trades  are  presently 
overtonnaged  or  threaten  to  become 
overtonnaged,  it  is  necessary  to  first 
define  the  service  market  areas  in  which 
market  shares  held  by  Proponents  and 
utilization  factors  should  be  measured. 
There  are  a  number  of  economic  models 
which  could  be  employed.  There  could 
be  six  different  market  areas  (one  for 
each  agreement),  four  different  areas 
(one  for  each  space  charter  agreement), 
two  areas  (one  for  each  of  the  broad 
pooling  agreements),  or  only  one  area 
measured  by  the  six  agreements 
collectively.  Market  area  could  be 
defined  differently  for  calculating 
utilization  factors  than  for  measuring 
market  share. Mn  addition,  as  noted 
supra,  the  geographic  scope  of  the  West 
Coast  pooling  agreement  (No.  10116-4) 
is  more  narrow  than  those  of  the  two 
West  Coast  space  charter  agreements 
(Nos.  9718-7  and  9731-8).  There  is  also  a 
question  whether  market  area  should  be 
defined  by  (1)  ports  served;  or  (2)  actual 
cargo  origin  and  destination;  or  (3)  some 
combination  thereof.  This  question  may 
be  resolved  differently  with  respect  to 
the  pooling  agreements  than  with 
respect  to  the  space  charter  agreements 
since  the  pooling  agreements  expressly 
exclude  cargo  transshipped  or  moving 
via  minilandbridge  service. 

The  range  of  concerns  described 
above  is  not  meant  to  be  exhaustive  but 
is  designed  to  assist  the  parties  in 
developing  the  record.  It  should  be 
added  that  vessel  utilization  data 
supplied  by  the  parties  should  be  fully 
explained,  accompanied  by  all  available 
source  data  and — given  those 
qualifications — be  as  recent  as  possible 
The  parties  should  also  consider 
whether  "break-even"  utilization  factors 
vary  according  to  trade. 

The  Court  directed  the  FMC  to  hold 
further  hearings  on  "the  observance  by 
the  signatories  of  the  geographic 
limitations,  pooling  limits  and  reporting 
requirements  specified  in  the 
agreements."  Although  these  three 
issues  may  have  been  resolved  in  whole 
or  in  part  by  the  modifications  required 
by  the  Commission's  January  Order.' 


Protestants  will  be  given  an  opportunity 
to  further  address  them. 

Protestants  also  cnticized  the 
Agreements  as  being  vague  in  several 
areas.  See  683  F.2d  at  501.  Again,  some 
of  these  concerns  may  have  been 
removed  or  alleviated  by  the 
Commissions  January  Order.  However, 
the  parties  should  address  whether  the 
space  charter  agreements'  references  to 
"operational '  and  "admmistralive  ' 
expenses  are  unacceptably  vague, 
whether  the  references  to  "groups  '  in 
Articles  5  and  6  of  Agreement  .No  9718- 
7  should  be  more  fully  defined  and 
explained,  and  whether  the    special 
allowances  '  referred  to  in  Article  4  of 
the  pooling  agreements  require  further 
definition.  Protestants  may  raise  other 
matters  if  they  wish,  but  they  should 
demonstrate  the  relevance  and 
materiality  of  such  matters  to  the 
approvability  of  these  Agreements. 
particularly  in  light  of  the  Court  of 
.'\ppeals'  statement  that  the  Commission 
is  not  required  to  investigate   "bare 
allegations."  683  F.2d  at  503. 

Finally,  there  remains  the  matter  of 
the  capacity  limitation  impijsed  on 
.A.greement  No.  9718.  The  Commission's 
January  Order  limited  the  total 
container  capacity  operated  by  the  four 
parties  to  the  agreement  (Japan  Line.  K- 
Line.  Mitsui  and  Y-S  Line)  to  8.512 
TEU's.  On  )une  23,  1981,  the  parties  filed 
Agreement  .No  9718-8.  which  proposed 
to  raise  the  capacity  ceiling  to  9.126 
TEU's  by  October  21.  1981  and  to  10.011 
TEU's  by  .March  .30,  1982.  Sea-Land. 
USL,  Lykes  and  APL  filed  protests  On 
December  14.  1981,  the  Commission 
served  an  Order  of  Investigation  into 
whether  .'\greement  No  9718-8  should 
be  approved  under  section  15.  FMC 
Docket  No.  81-74.  Agreement  No.  9718- 
8 — California — Japan,  Korea  Space 
Charter  Agreement.  46  Federal  Register 
61.723  (1981).  The  Order  set  five  issues 
down  for  investigation:  (1 )  the  relevant 
market  for  purposes  of  determining  the 
market  share  of  the  parties  to  the 
agreement;  (2)  the  market  share  of  the 
parties  to  the  agreement;  (3)  whether  the 
trade  to  which  the  agreement  applies  is 
overtonnaged  and,  if  so.  to  what  extent; 
(4)  whether  there  is  adequate  forty-foot 
container  and  reefer  capacity  in  the 
trade;  and  (5)  whether  there  has  been  or 
will  be  enough  cargo  growth  in  the  trade 
to  justify  increasing  the  tonnage  in  it  to 


'The  "group"  structures  proposed  in  Agreements 
Nos.  9718-7  and  9835-5  may  be  relevant  to  the 
question  of  market  share. 

'For  example.  Sea-Land  contended  that  the 
pooling  agreements  were  too  broad  in  that  they 


permitted  Proponents  lo  pool  revenues  generaled  by 
cargo  earned  on  semi-conlainer  and  conventional 
vessels  not  subject  lo  the  agreements  683  F  2d  «i 
500  In  Its  Order  the  Commission  modified  the 
pooling  agreements  lo  hmil  pool  revenues  lo  those 
generated  by  cargo  earned  on  Proponents 
containerships  under  the  agreements  20  S  R  R  ai 
785. 
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the  extent  proposed  by  the  agreement. 
46  FR  at  61725.  The  proceeding  was 
initially  limited  to  simultaneous  filing  of 
■opening  and  reply  affidavits  of  fact  and 
memoranda  of  law  before  the 
Commission.  Id. 

All  of  the  parties'  written  submissions 
have  been  filed.  However,  the 
Commission  must  now  hold  further 
hearings  into  the  approvability  of  the 
underlying  Agreement  No.  9718-7.  There 
is  obvious  congruence  between  the 
issues  which,  pursuant  to  the  Court's 
decision,  require  further  investigation 
before  the  question  of  the  approval  of 
Agreement  No.  9718-7  can  be  resolved, 
and  the  issues  included  within  the 
investigation  of  Agreement  No.  9718-8. 
In  addition,  the  issues  of  overtonnaging, 
market  share  and  projected  cargo 
growth  should  be  resolved  on  the  most 
recent  probative  data  available. 

For  those  reasons,  by  separate  order 
served  this  date,  the  Commission  has 
discontinued  Docket  No.  81-74  and 
included  in  this  proceeding  the  issues 
under  investigation  therein. '"The  record 
in  Docket  No.  81-74  will  be  made  part  of 
the  record  in  this  proceeding.  Any  party 
to  this  proceeding  who  wishes  to 
challenge  any  part  of  the  record  in 
Docket  No.  81-74  may  do  so  by  offering 
further  evidence  into  the  record  of  this 
proceeding. 

Therefore,  it  is  ordered.  That  pursuant 
to  sections  15  and  22  of  the  Shipping 
Act,  1916  (46  U.S.C.  814  and  821),  a 
proceeding  is  hereby  instituted  to 
determine  whether  Agreements  Nos. 
9718-7,  9718-6,  9731-8,  9835-5,  9975-7. 
10116-^  and  10274-1  are  unjustly 
discriminatory  or  unfair  as  between 
carriers,  shippers,  exporters,  importers. 
or  ports,  or  between  exporters  from  the 
United  Stales  and  their  foreign 
competitors,  detrimental  to  the 
commerce  of  the  United  States,  contrary 
to  the  public  interest,  or  violative  of  the 
Shipping  Act,  1916,  and  therefore, 
whether  they  should  be  approved, 
disapproved,  or  modified;  and 

It  is  further  ordered.  That  the  parties, 
in  addressing  the  approvability  of  the 
Agreements  under  the  standards  of 
section  15,  shall  specifically  address  the 
following  issues  consistent  with  the 
discussion  of  them  in  this  Order: 

(1)  Whether  the  Japanese  lines  have 
engaged  in  bloc  voting  within  the 


'•It  appears  that  the  adequacy  of  forty-foot  and 
reefer  container  capacity  could  be  resolved  properlv 
on  the  basis  of  the  record  as  it  now  stands 
However,  given  its  relatively  secondary  importance. 
there  is  no  substantial  benefit  to  be  gained  by  a 
decision  i>e»olving  only  that  issue  at  this  luncture 
The  proponents  of  Agreement  No  9718-8  will  have 
a  furthar  opportunity  to  substantiate  their  claim  that 
approval  of  the  agreement  will  have  the  benefit  of 
providing  new  forty-foot  and  reefer  capacity  which 
ii  needed  in  the  trade 


shipping  conferences  to  which  they 
belong  and,  if  so: 

(a)  The  extent  of  such  bloc  voting; 

(b)  Whether  such  bloc  voting  occurred 
on  significant  conference  matters: 

|c)  Whether  such  bloc  voting  was 
caused,  directly  or  indirectly,  by  actions 
of  the  Japanese  government; 

(d)  Whether  such  bloc  voting  was 
caused,  in  whole  or  in  part,  by  economic 
rationships  between  the  Japanese  lines, 
on  the  one  hand,  and  Japanese  trading 
companies  and  other  shipping  interests, 
on  the  other  hand;  and 

(e)  The  effects  of  such  bloc  voting  on 
the  trades  and  other  carriers: 

(2)  Whether  the  Japanese  lines  should 
be  considered  to  operate  as  a  joint 
service  or  joint  services  in  some  or  all  of 
the  trades  which  they  serve; 

(3)  Whether  the  Japanese  lines  have 
economic  relationships  with  Japanese 
trading  companies  and  other  shipping 
interests  which,  when  coupled  with  the 
Agreements  under  investigation,  render 
the  Agreements  unjustly  discriminatory 
or  unfair  between  carriers  or  contrary  to 
other  section  15  standards: 

(4)  Whether  the  service  market  areas 
served  by  the  Japanese  lines  should  be 
measured  by 

(a)  Each  agreement  considered 
individually; 

(b)  Each  of  the  four  space  charter 
agreements: 

(c)  Each  of  the  two  pooling 
agreements: 

(d)  All  six  agreements  considered 
collectively:  or 

(e)  Some  variation  of  the  above; 

(5)  Whether  the  service  market  areas 
served  by  the  Japanese  lines  should  be 
measured  in  terms  of: 

(a)  Ports  served; 

(b)  Actual  points  of  cargo  origin  and 
destination:  or 

(c)  Some  combination  thereof; 

(6)  The  market  share  held  by  the 
Japanese  lines  in  those  market  areas: 

(7)  The  vessel  utilization  factors 
experienced  by  both  the  Japanese  lines 
and  the  protestants  in  those  market 
areas: 

(8)  Whether  those  market  areas  are 
overtonnaged  and  the  potential  impact 
of  these  Agreements  on  any  such 
overtonnaging: 

(9)  The  projected  rates  of  cargo 
growth  over  calendar  years  1983, 1984 
and  1985  in  those  market  areas; 

(10)  Whether  the  geographic  scope, 
pooling  limits  and  reporting 
requirements  in  the  Agreements  are 
adequate  and  have  been  complied  with; 

(11)  Whether  provisions  of  the 
Agreements  are  unacceptably  vague; 
and 


(12)  Whether  there  is  inadequate 
forty-fgot  and  reefer  container  service  in 
the  market  area  served  by  Agreements 
Nos.  9718-7  and  9719-8  and,  if  so,  the 
potential  impact  of  Agreement  No.  9718- 
8  on  this  problem;  and 

It  is  further  ordered.  That  the  carriers 
listed  in  the  Appendix  attached  hereto 
are  hereby  made  Proponents  and 
Protestants  as  so  designated  in  the 
Appendix;  and 

It  is  further  ordered,  That  in 
accordance  with  Rule  42  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.42,  the 
Commission's  Bureau  of  Hearings  and 
Field  Operations  (Hearing  Counsel) 
shall  be  a  party  to  this  proceeding;  and 

It  is  further  ordered,  That  a  public 
hearing  be  held  in  this  proceeding  and 
that  the  matter  be  assigned  for  hearing 
and  decision  by  an  Administrative  Law 
Judge  of  the  Commission's  Office  of 
Administrative  Law  Judges  at  a  date 
and  place  to  be  hereafter  determined  by 
the  Presiding  Administrative  Law  Judge, 
but  no  later  than  180  days  after  service 
of  this  Order; 

The  hearing  shall  include  oral 
testimony  and  cross-examination  in  the 
discretion  of  the  Presiding 
Administrative  Law  Judge  only  upon  a 
proper  showing  that  there  are  genuine 
issues  of  material  fact  that  cannot  be 
resolved  on  the  basis  of  sworn 
statements,  affidavits,  depositions,  or 
other  documents  or  that  the  nature  of 
the  matters  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record;  and 

It  is  further  ordered,  That  the 
Investigating  Officer  in  FMC  Fact 
Finding  Investigation  No.  12,  Bloc 
Voting  by  Conference  Members  in  the 
United  States  Pacific  Trades,  shall  file 
his  report  with  the  Presiding 
Administrative  Law  Judge  on  or  before 
December  10, 1982;  and 

It  is  further  ordered.  That  Fact  Finding 
Investigation  No.  12  is  hereby 
discontinued  effective  upon  the  filing  of 
the  report  by  the  Investigating  Officer; 
and 

It  is  further  ordered,  That  the  record 
developed  in  FMC  Docket  No.  81-74, 
Agreement  No.  9718-d^California- 
Japan/Korea  Space  Charter  Agreement 
is  made  a  part  of  the  record  in  this 
proceeding;  and 

It  is  further  ordered.  That  notice  of 
this  Order  be  published  in  the  Federal 
Register,  and  a  copy  thereof  be  served 
upon  Proponents  and  Protestants  as 
listed  in  the  Appendix  hereto  and 
Hearing  Counsel;  and 

It  is  further  ordered.  That  any  person 
other  than  Proponents,  Protestants  and 
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Hearing  Counsel  having  an  interest  and 
desiring  to  participate  in  this  proceeding 
shall  file  a  petition  for  leave  to  intervene 
in  accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (46  CFR  502.72);  and 

It  is  further  ordered,  That  all  future 
notices,  orders,  and/or  decisions  issued 
by  or  on  behalf  of  the  Commission  in 
Jhis  proceeding,  including  notice  of  the 
time  and  place  of  hearing  or  prehearing 
conference,  shall  be  mailed  directly  to 
all  parties  of  record;  and 

If  is  further  ordered.  That  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be  filed 
in  accordance  with  Rule  118  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (46  CFR  502.118),  as  well  as 
being  mailed  directly  to  all  parties  of 
record. 

Francis  C.  Humey, 
Secretary. 

Appendix 


Proponents 


Protestants 


Japan  Line,  Ltd     Sea-Land  Service,  Inc 

Kawasaki  Ktsen  Kaisha,  Ltd  ,      United  States  Unes,  Inc 

Mitsui  OSK   Lines,  Ltd 1  American     President     Lines 

Ltd. 
Vamashita-Shinnihon    Steam-     Lykes   Bros    Steamship   Co 
ship  Co  ,  Lid  Inc 

Nippon  Yusen  Kaistia      

Stiowa  Shipping  Co  .  Ltd I 
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FEDERAL  RESERVE  SYSTEM 

Hongkong  and  Shanghai  Banking 
Corp.  et  al.;  applications 

The  Hongkong  and  Shanghai  Banking 
Corporation,  Hongkong,  B.C.C 
("HSBC"),  Kellett,  N.V.,  Curacao. 
Netherlands  Antilles  ("Kellett"),  HSBC 
Holdings  B.V.,  Amsterdam,  the 
Netherlands  ("Holdings"),  and  Marine 
Midland  Banks,  Inc.,  Buffalo,  New  York 
("Marine")  (collectively,  "Applicants"), 
have  applied  pursuant  to  section  4(c)(8) 
of  the  Bank  Holding  Company  Act 
("BHC  Act")  (12  U.S.C.  1843(c)(8))  and 
section  225.4(b)(2)  of  the  Board's 
Regulation  Y  (12  CFR  225.4(b)(2)),  to 
establish  an  office  of  International 
Treasury  Management  Limited,  Hong 
Kong,  B.C.C.  ("ITM"),  in  New  York  City. 

Marine  will  directly  acquire  50  per 
cent  of  ITM's  shares,  and  has  also 
applied  under  section  4(c)(13)  of  the 
BHC  Act  and  §  211.5  of  the  Board's 
Regulation  K  (12  CFR  211.5  )  to  acquire 
its  interest  in  ITM.  HSBC,  through  a  de 
novo  Bahamian  shell  corporation, 
Basingstoke  Holdings,  Ltd. 
("Basingstoke"),  will  indirectly  acquire 
the  remaining  50  per  cent.  Kellett,  which 


is  a  wholly-owned  subsidiary  of  HSBC, 
owns  100  per  cent  of  Holdings,  which,  in 
turn,  owns  51.05  per  cent  of  marine.  Both 
Kellett  and  Holdings  are  also  applicants 
because  they  are  each  bank  holding 
companies  with  respect  to  Marine 
Midland  Bank,  N.A.  ("Marine  Bank"). 
Applicants  state  that  all  of  the  foreign- 
exchange  activities  that  ITM  will 
perform  under  the  proposal  are  now 
performed  by  Marine  Bank. 

It  is  proposed  that  Applicants  will 
offer  the  following  services  through  ITM. 

(1)  Providing  general  economic 
information  and  statistical  forecasting 
with  respect  to  the  foreign-exchange  and 
money  markets.  Specifically  the 
informational  services  would  include  fa) 
providing  customers  with  continuously 
updated  market  information  from  New 
York,  London  and  Singapore:  (b) 
analyzing  foreign-exchange  and  money- 
market  trends  in  the  context  of 
economic  and  political  developments; 
tc)  forecasting  rate  movements  of  26 
foreign  currencies;  and  (d)  providing 
information  essential  to  decision-making 
in  connection  with  forward  foreign- 
exchange  contracts.  Such  services 
would  be  provided  via  access  to 
computer  software  that  has  been 
developed  by  Marine  Bank. 

(2)  Providing  advisory  services 
designed  to  assist  customers  in 
monitoring,  evaluating  and  managing 
their  foreign  exchange  exposure.  Such 
advice  may  include  recommendations 
regarding  the  establishment  of  policies 
and  procedures  that  would  enhance  a 
customer's  ability  to  identify,  measure 
and  manage  financial  risks  and 
opportunities  in  a  multi-currency 
environment,  and  may  be  tailored  to  the 
customer's  individual  needs.  ITM  would 
also  provide  advice  on  the  timing  of 
purchases  and  sales  of  foreign  exchange 
in  both  the  spot  and  forward  markets. 

(3)  Providing  transactional  services 
with  respect  to  foreign  exchange,  with 
ITM  providing,  for  a  fee,  for  the 
execution  of  such  transactions  by  HSBC. 
Marine  Bank  and  other  commercial 
banks.  Among  the  types  of  transactions 
that  would  be  arranged  are  currency 
"swaps"  by  customers  with 
complementary  foreign  exchange 
exposures. 

■These  activities  would  be  performed 
from  offices  of  ITM  in  New  York,  New 
York,  as  well  as  Hong  Kong,  and  the 
geographic  area  to  be  served  by  the 
New  York  office  is  the  United  States. 

The  proposed  activities  of  providing 
general  economic  information  and 
statistical  forecasting  with  respect  to  the 
foreign  exchange  and  money  markets, 
offering  advice  regarding  purchases  or 
sales  of  currencies  in  a  customer's 
portfolio,  and  of  offering  advice  to 


depository  institutions  regarding  their 
internal  policies  and  procedures  relative 
to  currency  exposure  appear  to  be 
permissible  for  bank  holding  companies 
under  §  225.4(a)(5)  and  (12)," 
respectively,  of  statistical  Regulation  Y. 
Inasmuch  as  YYM  will  provide  its 
information  and  forecasting  services  by 
means  of  data  processing  facilities,  it 
appears  that  this  proposed  activity  also 
falls  within  permissible  data  processing 
activities  under  §  225.4|a)(8)  of 
Regulation  Y  ' 

The  remainder  of  Applicants 
proposed  activities  have  not  been 
determined  by  the  Board  to  be  closely 
related  to  banking.  With  respect  to  the 
activities  of  offering  advice  to  non- 
depository  mstitutions  regHrding 
internal  policies  and  procedures  relative 
to  currency  exposure,  and  of  arranging 
for  the  execution  by  HSBC.  Marine  or 
other  commercial  banks  of  foreign 
exchange  transactions  resulting  from  or 
arising  out  of  the  related  information 
and  advisory  services.  Applicants  slate 
that  these  activities  are  currently 
performed  by  commercial  banks.  With 
respect  to  these  activities,  interested 
persons  ma\  express  their  views  on  the 
question  whether  the  proposed  activity 
is  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
proper  incident  thereto 

With  respect  to  all  of  thf  proposed 
activities,  interested  persons  may 
express  their  views  on  the  question 
whether  consummation  of  the  proposal 
can  reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gams  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests. 
or  unsound  banking  practices.  Any 
request  for  a  hearing  on  either  of  these 
questions  must  be  accompanied  by  a 
statement  of  why  a  written  presentation 
would  no!  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
Board  action  on  the  proposal 

The  applications  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  of 
the  Federal  Reserve  Bank  of  New  York. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 


'  Applicants  contend  Ihal  Ihe  use  of  data 
proceseinR  facilities  in  pei^orming  this  !<er\ice 
should  be  regarded  as  incidental  to  the  attivity  of 
pi^viding  foreign  exchange  mfonnation  since  Ihe 
use  of  data  processing  facilities  is  necessan,  for  Ihe 
continual  updating  of  foreign  exchange  and  money 
market  data 
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received  by  the  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  D.C.  20551,  not 
later  than  December  17, 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  1&  1982. 
William  W.  Wiles. 

Secretary  of  the  Board. 

|FR  Doc.  82-32124  Filed  11-22-82;  9:45  jm| 
BHJJNG  COM  (2ie-01-M 

Hongkong  and  Shanghai  Banking 
Corp.  et  al.;  Bank  Holding  Companies, 
Proposed  De  Novo  Nonbank  Activities 

The  organizations  identified  in  this 
notice  have  applied,  pursuant  to  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(c)(8)  and 
§  225.4(b)(l]  of  the  Board's  Regulation  Y 
(12  CFR  225.4(b)(1)),  for  permission  to 
engage  de  novo,  directly  or  indirectly, 
solely  in  the  activities  indicated,  which 
have  been  determined  by  the  Board  of 
Governors  to  be  closely  related  to 
banking. 

With  respect  to  these  applications, 
interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices."  Any 
comment  that  requests  a  hearing  must 
include  a  statement  of  the  reasons  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  that  proposal. 

The  applications  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated. 
Comments  and  requests  for  hearings 
should  identify  clearly  the  specific 
application  to  which  they  relate,  and 
should  be  submitted  in  writing  and 
received  by  the  appropriate  Federal 
Reserve  Bank  not  later  than  the  date 
indicated. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045:  . 

Correction 

1.  The  Hongkong  and  Shanghai 
Banking  Corporation.  Hong  Kong, 
B.C.C.  (leasing  and  financing  activities: 
United  States):  This  notice  corrects  a 
previous  Federal  Register  document  (FR 


Doc.  82-30552)  pubHshed  at  page  50561 
of  the  issue  for  Monday,  November  8, 
1982.  Applicant  also  proposes  to  engage 
in  financing  activities,  including 
providing  commercial  financing  in  the 
form  of  conditional  sales,  installment 
loans,  and  working  capital  loans 
secured  by  industrial  and  commercial 
equipment. 

2.  The  Hongkong  and  Shanghai 
Banking  Corporation.  Hong  Kong.  B.C.C. 
(commercial  finance  activities;  United 
States):  To  engage  de  novo  through  its 
existing  indirect  subsidiary,  U.S. 
Concord,  Inc.,  in  commercial  financing 
activities,  including  making  installment, 
conditional  sales,  and  working  capital 
loans  secured  by  commerical  and 
industrial  equipment,  from  U.S. 
Concord's  existing  office  in  Larchmont, 
New  York,  serving  the  entire  continental 
United  States.  Comments  on  this 
application  must  be  received  not  later 
than  December  17,  1982. 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  'Vice  President) 
701  East  Byrd  Street.  Richmond,  Virginia 
23261: 

1.  Dominion  Bankshares  Corporation, 
Roanoke,  Virginia  (credit  life  insurance, 
credit  accident  and  health  insurance, 
credit  disability  insurance,  mortgage 
redemption  insurance  and  mortgage 
accident  and  health  insurance;  Virginia): 
To  engage  through  its  subsidiary. 
Dominion  Bankshares  Services.  Inc,  in 
acting  as  insurance  agent  or  broker  with 
respect  to  credit  life  insurance,  credit 
accident  and  health  insurance  and 
credit  disability  insurance,  mortgage 
redemption  insurance  and  mortgage 
accident  and  health  insurance  related  to 
or  arising  out  of  loans  made  or  credit 
transactions  involving  Dominion 
Bankshares  Mortgage  Corporation,  a 
subsidiary  of  Dominion  Bankshares 
Corporation.  These  activities  would  be 
conducted  from  an  office  of  Dominion 
Bankshares  Mortgage  Corporation,  in 
Roanoke.  Virginia.  This  office  will  serve 
the  counties  of  Roanoke.  Alleghany, 
Rockbridge.  Botetourt,  Bedford,  Giles, 
Montgomery,  Wythe,  Carroll.  Grayson, 
Smyth,  Tazewell,  Buchanan,  Russell, 
Wise,  Dickenson,  and  Washington,  and 
the  cities  of  Roanoke,  Salem,  Covington, 
Clifton  Forge.  Lexington,  Buena  Vista, 
Bedford,  Bristol,  Galax  and  Norton, 
Virginia.  Comments  on  this  application 
must  be  received  not  later  than 
December  13,  1982.  - 

C  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1,  Commercial  Bank  Investment 
Company.  Denver,  Colorado,  and 
Commercial  Bancorporation  of 
Colorado,  Denver.  Colorado  (leasing 


activities.  United  States):  To  engage, 
through  the  present  company, 
Commercial  Bancorporation  of 
Colorado,  in  the  making  of  leases  on 
personal  property  in  accordance  with 
the  Board's  Regulation  Y.  The  company 
intends  to  enter  into  leasing  activities 
throughout  the  United  States.  These 
activities  will  be  conducted  from  its 
office  in  Denver,  Colorado.  Comments 
on  this  application  must  be  received  not 
later  than  December  9. 1982. 

D.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro.  Vice  President) 
400  South  Akard  Street.  Dallas.  Texas 
75222: 

1.  Merkel  Bancshares,  Inc..  Merkel. 
Texas  (leasing  activities.  Texas):  To 
engage,  though  its  wholly-owned  de 
novo  subsidiary.  MBS  Leasing,  Inc.  in 
making  leases  of  personal  property  in 
accordance  with  the  Board's  Regulation 
Y.  These  activities  would  be  conducted 
from  an  office  in  Merkel,  Texas,  serving 
Texas.  Comments  on  this  application 
must  be  received  not  later  than 
December  17, 1982. 

E.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  400  Sansome  Street,  San 
Francisco,  California  94120: 

1.  American  Bancorp  of  Nevada,  Las 
Vegas,  Nevada,  (mortgage  banking, 
service,  and  insurance  activities, 
southern  Nevada):  To  engage  through  its 
subsidiary,  AmBank  Mortgage  as 
authorized  by  Nevada  law,  in  the 
activities  of  making  second  mortgage 
loans  for  placement  with  investors  or 
acting  as  an  agent  for  American  Bank  of 
Commerce  in  making  second  mortgage 
loans,  acting  as  a  loan  broker  by  placing 
loans  with  private  or  institutional 
lenders,  purchasing  loans  secured  by 
second  trust  deeds  for  sale  to  investors 
or  acting  as  an  agent  for  American  Bank 
of  Commerce  in  purchasing  loans 
secured  by  second  trust  deeds,  loan 
servicing,  and  acting  as  agent  for  the 
sale  of  life,  accident,  and  health, 
insurance  directly  related  to  its 
extensions  of  credit.  These  activities 
would  be  conducted  from  offices  in  Las 
Vegas,  Nevada,  serving  southern 
Nevada,  Comments  on  this  application 
must  be  received  not  later  than 
December  17. 1982. 

2.  American  Bancorp  of  Nevada,  Las 
Vegas,  Nevada,  (financing,  leasing, 
servicing  activity;  southern  Nevada):  To 
engage  through  it  subsidiary,  AmBank 
Financial,  as  authorized  by  Nevada  law, 
in  the  activities  of  consumer  and 
commercial  finance  activities,  including 
the  extension  of  direct  loans  for  the 
financing  of  insurance  premiums  for  sale 
to  investors  or  acting  as  an  agent  for 
American  Bank  of  Commerce  in  making 
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loans  for  the  financing  of  insurance 
premiums;  making  leases  of  personal 
property  in  accordance  with  the  Board's 
Regulations,  for  sale  to  investors  or 
acting  as  an  agent  for  American  Bank  of 
Commerce  in  making  leases  of  personal 
property  in  accordance  with  the  Board's 
Regulations,  servicing  of  loans  and 
leases  for  others;  and  acting  as  agent  for 
the  sale  of  life,  accident  and  health,  and 
physical  damage  insurance  directly 
related  to  its  extensions  of  credit  as 
permitted  by  State  and  Federal  law  and 
the  Board's  Regulations.  These  activities 
would  be  conducted  from  offices  in  Las 
Vegas,  Nevada,  serving  southern 
Nevada.  Comments  on  this  application 
must  be  received  not  later  than 
December  17, 1982. 

3.  BankAmerica  Corporation,  San 
Francisco,  California  (financing, 
servicing,  and  insurance  activities;  New 
York]:  To  engage,  through  its  indirect 
subsidiaries,  BA  FinanceAmerica 
Corporation  and  BAC  Credit 
Corporation,  in  the  activities  of  making 
or  acquiring  for  their  own  accourit  loans 
and  other  extensions  of  credit  such  as 
would  be  made  or  acquired  by  a  finance 
company;  servicing  loans  and  other 
extensions  of  credit;  and  offering  credit- 
related  life  insurance  and  credit-related 
accident  and  health  insurance.  Credit- 
related  property  insurance  will  not  be 
offered.  The  activities  of  BA 
FinanceAmerica  will  include,  but  not  be 
limited  to.  making  consumer  installment 
loans,  making  loans  and  other 
extensions  of  credit  to  small  busmesses 
and  making  loans  and  other  extensions 
of  credit  secured  by  real  and  personal 
property.  The  activities  of  BAC  Credit 
will  include,  but  not  be  limited  to, 
purchasing  installment  sales  finance 
contracts.  Both  corporations  will  be 
offering  credit-related  life  and  credit- 
related  accident  and  health  insurance 
directly  related  to  extensions  of  credit 
made  or  acquired  by  BA 
FinanceAmerica  Corporation  and  BAC 
Credit  Corporation.  The  activities  of 
both  corporations  will  be  conducted 
from  a  de  novo  office  located  in 
Syracuse,  New  York,  serving  the  entire 
State  of  New  York.  Comments  on  this 
application  must  be  received  not  later 
than  December  17, 1982. 

5.  First  Security  Corporation.  Salt 
Lake  City,  Utah  (mortgage  banking 
activities;  Arizona):  To  engage  through 
its  existing  subsidiary,  Utah  Mortgage 
Loan  Corporation,  in  making  or 
acquiring  loans  and  other  extensions  of 
credit  such  as  would  be  made  by  a 
mortgage  banking  company,  including 
making  both  residential  and  commercial 
mortgage  loans  for  its  own  portfolio  and 
for  sale  to  others,  and  the  servicing  of 


such  loans  for  others.  These  activities 
would  be  conducted  from  an  office  in 
Mesa,  Arizona,  serving  Mesa,  the 
southern  half  of  Maricopa  County  and 
the  northern  portion  of  Pinal  County. 
Comments  on  this  application  must  be 
received  not  later  than  December  17. 
1982. 

6.  First  Security  Corporation,  Salt 
Lake  City,  Utah  (mortgage  banking 
activities;  Texas):  To  engage  through  its 
existing  subsidiary,  Utah  Mortgage  Loan 
Corporation,  in  making  or  acquiring 
loans  and  other  extensions  of  credit 
such  as  would  be  made  by  a  mortgage 
banking  company,  including  making 
both  residential  and  commercial 
mortgage  loans  for  its  own  portfolio  and 
for  sale  to  others,  and  the  servicing  of 
such  loans  for  others.  These  activities 
would  be  conducted  from  an  office  in 
Houston,  Texas,  serving  Harris.  Fort 
Bend,  Waller,  Montgomery,  Chambers 
and  Galveston  Counties  in  Texas. 
Comments  on  this  application  must  be 
received  not  later  than  December  17, 
1982. 

7.  Security  Pacific  Corporation.  Los 
Angeles,  California  (commercial 
financing  and  factoring  activities;  United 
States):  To  engage  through  its 
subsidiary.  Security  Pacific  Business 
Credit  Inc..  in  making  or  acquiring  for  its 
own  account  or  for  the  account  of 
others,  asset  based  business  loans  and 
other  commercial  or  industrial  loans  and 
extensions  of  credit  such  as  would  be 
made  by  a  factoring,  rediscount  or 
commercial  finance  company  and 
engaging  generally  in  the  factoring 
business.  These  activities  would  be 
conducted  from  an  office  of  Security 
Pacific  Business  Credit  Inc.  in  St.  Louis. 
Missouri,  serving  the  United  States. 
Comments  on  this  application  must  be 
received  not  later  than  December  17, 
1982. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  18,  19S2. 
William  W.  Wiles, 
Secretary  of  the  Board. 

[FR  Doc  82-32123  Filed  11-22-82,  8  45  ami 
BILLING  COOE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Experimental  Protocol  for  Evaluating 
Musculotendinous  Injuries  Related  to 
Muscle  Fatigue  and  Epidemiologic 
Study  of  Production  Workers  Exposed 
to  Dioxin;  Two  Open  Meetings 

The  following  meetings  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 


(NIOSH)  of  the  Centers  for  Disease 
Control  and  will  be  open  to  the  public 
for  observation  and  participation, 
limited  only  by  space  available: 

Experimental  Protocol  for  Evaluating 
Musculotendinous  Injuries  Related  to  Muscle 
Fabgue 

Date:  Monday.  December  13.  1982. 

Time:  9:00  am   to  3:30  p  m 

Place:  Appalachian  laboratory  for 
Occupational  Safety  and  Health  I.ALOSH). 
944  Chestnut  Ridjje  Road,  Room  S-12n 
Morgantown.  WV  26505 

Purpose  To  review  a  NIOSH  experiniental 
protocol  concerned  with  investigating  the 
relationships  of  musculntrndinous  iniury  and 
muscle  fatigue 

.additional  information  ma>  be  obtained 
from  Roger  M   Nelson.  Ph  D  .  Division  of 
Safet\  Research.  .National  Institute  for 
Occupational  Safety  and  Health.  Centers  for 
Disease  Control,  944  Chestnut  Ridge  Road, 
Morgantown.  WV  26,505,  Telephone:  (304) 
291-4454  FTS  923-i454. 

Epidemiologic  Stud\  of  Production  Workers 
Exposed  to  Dioxin 

Dale:  Thursday.  December  16.  1982. 

Time:  9:00  a.m.  to  4:00  p.m. 

Place:  Federal  Office  Building.  Room  5411, 
550  Main  Street.  Cincinnati,  Ohio  45202. 

Purpose:  To  discuss  the  progress  and 
protocol  of  the  Dioxin  Registry,  an 
epidemiologic  Study  of  phenoxy  acetic  acid 
and  trichlorophenol  production  worliers. 

.^ddltional  information  may  be  obtained 
from:  Marilyn  A.  Fingerhul.  Ph.D..  National 
Institute  for  Occupational  Safety  and  Health, 
Centers  for  Disease  Control.  Robert  A.  Taft 
Laboratories,  4676  Columbia  Parkway, 
Cincinnati,  OH  45226,  Telephone:  (513)  684- 
3346. 

Dated:  November  17. 1982. 
William  H.  Foege, 
Director,  Centers  for  Disease  Control. 

|FR  Doc  62-322S8  Filed  11-23-82;  B:4S  amj 
BILLING  COOE  4160-1»-M 


Health  Care  Financing  Administration 

Health  Financing  Research  and 
Demonstration  Grants;  Availability  of 
Funds  for  Grants;  Correction 

agency:  Health  Care  Findnr.ing 
.•\dministration  (HCFAl,  HHS 

action:  Correction  of  general  notice. 

SUMMARY:  This  document  corrects  two 
technical  errors  that  appeared  in  the 
general  notice,  published  in  the  Federal 
Register  on  September  16,  1982  (47  FR 
41090).  on  the  availability  of  HCFA 
funds  for  certain  priority  research  and 
demonstration  grants  for  fiscal  year 
1983.  That  notice  contains  incorrect 
information  concerning  the  review  of 
waiver-only  applications  and  incorrectly 
designates  a  section  in  the 
Supplementary  Information. 
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DATE  September  16,  1982  (47  FR  41090). 
FOR  FURTHER  INFORMATION  CONTACT: 

Frances  Lariviere,  301-594-7474. 
SUPPLEMENTARY  INFORMATION:  The 

general  notice  "Health  Financing 
Research  and  Demonstration  Grants; 
Availability  of  Funds  for  Grants". 
published  in  the  Federal  Register  on 
September  16, 1982  (47  FR  41090,  FR 
Doc.  82-24885),  contained  two  technical 
errors.  The  first  error  consisted  of 
inclusion  in  the  notice  of  a  paragraph 
containing  incorrect  information  about 
the  schedule  for  processing  of  "waiver 
only"  applications.  The  correct 
information  (that  "waiver-only" 
applications  are  processed  quarterly 
rather  than  semi-annually)  is  presented 
on  page  41090  under  Supplementary 
Information  in  the  two  paragraphs 
beginning  with  the  last  paragraph  in 
column  1.  and  on  page  41094  under  'VI. 
Closing  Dates  and  Times"  in  the  first 
paragraph.  The  paragraph  which  is 
being  deleted  coflicts  with  these 
paragraphs  and  is  in  error.  The  second 
error  in  the  notice  was  typographical. 

We  are  correcting  the  notice  as 
follows: 

1.  On  page  41091,  in  column  1,  the 
third  paragraph  under  "B.l,  Section 
1115(a)  Projects."  is  removed. 

2.  On  page  41093,  column  3,  section 
"VI.  Procedures  to  Apply"  is  corrected 
to  read  "IV.  Procedures  to  Apply  . ' 

(Sections  1110, 1115,  1875.  and  1881(f)  of  the 
Social  Security  Act  (42  U.S.C.  1310,  1315. 
1395, 1395iT(f));  section  222(a)  of  the  Social 
Security  Amendments  of  1972  (42  U.S.C  of 
1967  (42  U.S.C.  1395b-l) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13,766  Health  Financing 
Research,  demonstrations  and  Experiments) 

Dated:  November  18. 1982. 
Robert  F.  Sennier 

Deputy  Assistant  Secretary  for  Management 
analysis  and  Systems. 

|FR  Doc.  82-32166  Filed  11-22-62^  8:45  am| 
■LUNQ  COM  4120-OS-tl 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doektt  No.  D-«2-«87] 

Richmond,  Virginia  Area  Office;  Office 
of  Area  Manager 

AOINCY:  U.S.  Department  of  Housing 
and  Urban  Development. 
ACTION:  Designation  of  Order  of 
Succession. 

summary:  The  Area  Manager  is 
designating  officials  who  may  serve  as 
Acting  Area  Manager  during  the 
absence,  disability,  or  vacancy  in  the 
position  of  Area  Manager. 


EFFECTIVE  DATE:  This  designation  is 

effective  October  21. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  M.  Campanella,  Regional  Counsel, 
Office  of  Regional  Counsel,  Philadelphia 
Regional  Office,  Department  of  Housing 
and  Urban  Development,  Curtis 
Building,  6th  and  Walnut  Streets, 
Philadelphia,  PA  19106.  Telephone 
Number  (215)  597-3655.  This  is  not  a  toll- 
free  number, 

DESIGNATION:  Each  of  the  officials 
appointed  to  the  following  positions  is 
designated  to  serve  as  Acting  Area 
Manager  during  the  absence,  disability, 
or  vacancy  in  the  position  of  the  Area 
Manager,  with  all  the  powers,  functions, 
and  duties  redelegated  or  assigned  to 
the  Area  Manager:  Provided,  that  no 
official  is  authorized  to  serve  as  Acting 
Area  Manager  unless  all  preceding 
listed  officials  in  this  designation  are 
unavailable  to  act  by  reason  of  absence, 
disability  or  vacancy  in  the  position: 

1.  Deputy  Area  Manager 

2.  Director,  Housing  Division 

3.  Deputy  Director  for  Management, 
Housing  Division 

4.  Director.  Administrative 
Management  Division 

5.  Director,  Fair  Housing  and  Equal 
Opportunity  Division 

This  designation  supersedes  the 
designation  effective  March  19, 1982. 

.\uthority:  Delegation  of  Authority  by  the 
Secretary  effective  October  1.  1970;  36  FR 
3389.  February  23.  1971. 

Dated:  October  26.  1982. 
I.  Margaret  White, 

Area  Manager.  Richmond  Area  Office. 
Thomas  |.  Gola, 
Regional  Administrator.  Region  III. 

iFR  Doc  82-32MO  Filed  11-23-82.-  8:45  am| 
BILUNQ  CODE  4210-01-M 


New  Community  Development 
Corporation 

[Docket  No.  D-82-686I 

Seattle  Area  Office;  Redelegatlon  of 
Auttiorlty 

agency:  New  Community  Development 

Corporation.  HUD. 

ACTION:  Redelegation  of  authority. 

SUMMARY:  This  Redelegation  of 
Authority  authorizes  the  Regional 
Administrator  and  Deputy  Regional 
Administrator,  Region  X  (Seattle)  and 
the  Area  Manager  and  Deputy  Area 
Manager,  Seattle  Area  Office,  to 
exercise  the  authority  of  the  General 
Manager,  New  Community  Development 
Corporation,  to  transfer  a  parcel  of 
federally-owned  surplus  land,  together 
with  any  improvements  and  related 


personal  property,  to  the  City  of  Seattle, 
Washington. 

EFFECTIVE  DATE:  November  19, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Angelo  M.  Scioscia,  Director,  Office  of 
Surplus  Land,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Room  5182,  Washington, 
D.C.  20410,  Telephone  202/755-1862. 
SUPPLEMENTARY  INFORMATION:  On 
September  24, 1980,  at  45  FR  63360,  the 
Secretary  of  the  Department  of  Housing 
and  Urban  Development  delegated  the 
responsibility  for  management  and 
disposition  of  surplus  Federal  property 
to  the  General  Manager,  New 
Community  Development  Corporation. 
The  General  Manager  is  redelegating 
this  Authority  in  turn  to  the  Regional 
Administrator,  Deputy  Regional 
Administrator,  Region  X  (Seattle)  and 
the  Area  Manager  and  Deputy  Area 
Manager,  Seattle  Area  Office  to 
expedite  the  transfer  of  the  below  listed 
parcel  of  Federally-owned  surplus  land 
to  the  City  of  Seattle,  Washington. 

Accordingly,  the  General  Manager, 
New  Community  Development 
Corporation,  redelegates  to  the  Regional 
Administrator.  Deputy  Regional 
Administrator,  Region  X  (Seattle)  and 
the  Area  Manager  and  Deputy  Area 
Manager,  Seattle  Area  Office,  the 
authority  to  transfer  the  real  property 
listed  below,  together  with  any 
improvements  and  related  personal 
property,  to  the  City  of  Seattle, 
Washington.  Coast  Guard  Site,  Sand 
Point  Way,  Seattle,  Washington,  GSA 
Control  Number  1&-U-WA-822B. 

(Sec.  414  of  the  Housing  and  Urban 
Development  Act  of  1969,  40  U.S.C.  484b; 
Delegation  of  Authority,  September  24, 1980, 
45  FR  63360) 

Dated:  November  19,  1982. 
Warren  T.  Lindquiat, 
General  Manager,  New  Community 
Development  Corporation,  Department  of 
Housing  Sr  Urban  Development. 

[FR  Doc.  82-32289  Filed  11-23-82:  8:45  am| 
BILUNO  COOC  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Tribal  Entities '  Recognized  and 
Eligible  To  Receive  Services  From  the 
United  States  Bureau  of  Indian  Affairs 

November  10, 1982. 

This  notice  is  published  in  exercise  of 
authority  delegated  to  the  Assistant 


'  Includes  within  ita  meaning  Indian  tribes,  bands, 
villages,  conununities  and  pueblos  as  well  as 
Eskimos  and  Aleuts. 
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Secretary — Indian  Affairs  under  25 
U.S.C.  2  and  9;  and  209  DM  8. 

Notice  is  hereby  given  in  accordance 
with  25  CFR  83.6(b)  (formerly  25  CFR 
54.6(b))  by  the  Bureau  of  Indian  Affairs 
of  those  Indian  tribal  entities  which  are 
recognized  as  having  a  special 
relationship  with  the  United  States. 
Because  of  this  special  relationship,  they 
are  eligible  for  services  administered  by 
the  Bureau  of  Indian  Affairs.  The  listed 
entities  are  not  necessarily  eligible  for 
programs  administered  by  other  Federal 
Agencies. 

Indian  Tribal  Entities  '  Excluding  Alaska 
Recognized  and  Eligible  To  Receive 
Services  From  the  United  States  Bureau 
of  Indian  Affairs 

Absentee-Shawnee  Tribe  of  Indians  of 
Oklahoma. 

Agua  Caliente  Band  of  Cahuilla 
Indians  of  the  Agua  Caliente  Indian 
Reservation.  Palm  Springs,  California. 

Ak  Chin  Indian  Community  of  Papago 
Indians  of  the  Maricopa,  Ak  Chin 
Reservation,  Arizona. 

Alabama-Quassarte  Tribal  Town  of 
the  Creek  Nation  of  Indians  of 
Oklahoma. 

Alturas  Indian  Rancheria  of  Pit  River 
Indians  of  California. 

Apache  Tribe  of  Oklahoma. 

Arapahoe  Tribe  of  the  Wind  River 
Reservation,  Wyoming. 

Assiniboine  and  Sioux  Tribes  of  the 
Fort  Peck  Indian  Reservation,  Montana. 

Augustine  Band  of  Cahuilla  Mission 
Indians  of  the  Augustine  Reservation, 
California. 

Bad  River  Band  of  the  Lake  Superior 
Tribe  of  Chippewa  Indians  of  the  Bad 
River  Reservation,  Wisconsin. 

Barona  Capitan  Grande  Band  of 
Diegueno  Mission  Indians  of  the  Barona 
Reservation,  California. 

Bay  Mills  Indian  Community  of  the 
Sault  Ste.  Marie  Band  of  Chippewa 
Indians,  Bay  Mills  Reservation, 
Michigan. 

Berry  Creek  Rancheria  of  Maidu 
Indians  of  California. 

Big  Bend  Rancheria  of  Pit  River 
Indians  of  California. 

Big  Lagoon  Rancheria  of  Smith  River 
Indians  of  California. 

Big  Pine  Band  of  Owens  Valley  Paiute 
Shoshone  Indians  of  the  Big  Pine 
Reservation.  California. 

Blackfeet  Tribe  of  the  Blackfeet  Indian 
Reservation  of  Montana. 

Bridgeport  Paiute  Indian  Colony  of 
California. 

Bums  Paiute  Indian  Colony,  Oregon. 

Cabazon  Band  of  Cahuilla  Mission 
Indians  of  the  Cabazon  Reservation. 
California. 


Cachil  DeHe  Band  of  Wintiui  Indians 
of  the  Colusa  Indian  Community  of  the 
Colusa  Rancheria,  California. 

Caddo  Indian  Tribe  of  Oklahoma. 

Cahuilla  Band  of  Mission  Indians  of 
the  Cahuilla  Reservation,  California. 

Cahto  Indian  Tribe  of  the  Laytonville 
Rancheria,  California. 

Campo  Band  of  Diegueno  Mission 
Indians  of  the  Campo  Indian 
Reservation,  California. 

Capitan  Grande  Band  of  Diegueno 
Mission  Indians  of  the  Capitan  Grande 
Reservation,  California. 

Cayuga  Nation  of  New  York. 

Cedarville  Rancheria  of  Northern 
Paiute  Indians  of  California. 

Chemehuevi  Indian  Tribe  of  the 
Chemehuevi  Reservation,  California. 

Cher-Ae  Heights  Indian  Community  of 
the  Trinidad  Rancheria  of  California 

Cherokee  Nation  of  Oklahoma. 

Cheyenne-Arapaho  Tribes  of 
Oklahoma. 

Cheyenne  River  Sioux  Tribe  of  the 
Cheyenne  River  Reservation,  South 
Dakota. 

Chickasaw  Nation  of  Oklahoma. 

Chippewa-Cree  Indians  of  the  Rocky 
Boy's  Reservation.  Montana. 

Chitimacha  Tribe  of  Louisiana. 

Choctaw  Nation  of  Oklahoma. 

Citizen  Band  of  Polawatomi  Indians  of 
Oklahoma. 

Coast  Indian  Community  of  Yurok 
Indians  of  the  Resighini  Rancheria, 
California. 

Cocopah  Tribe  of  Arizona. 

Coeur  D'Alene  Tribe  of  the  Coeur 
D'Aiene  Reservation,  Idaho. 

Cold  Springs  Rancheria  of  Mono 
Indians  of  California. 

Colorado  River  Indian  Tribes  of  the 
Colorado  River  Indian  Reservation. 
Arizona  and  California. 

Comanche  Indian  Tribe  of  OklahomH 

Confederated  Salish  &  Kootenai 
Tribes  of  the  Flathead  Reservation, 
Montana. 

Confederated  Tribes  of  the  Chehalis 
Reservation,  Washington. 

Confederated  Tribes  of  the  Colville 
Reservation,  Washington. 

Confederated  Tribes  of  the  Goshute 
Reservation,  Nevada  and  Utah. 

Confederated  Tribes  of  the  Siletz 
Reservation,  Oregon. 

Confederated  Tribes  of  the  Umatilla 
Reservation,  Oregon. 

Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon. 

Confederated  Tribes  and  Bands  of  the 
Yakima  Indian  Nation  of  the  Yakima 
Reservation.  Washington. 

Cortina  Indian  Rancheria  of  Wintun 
Indians  of  California. 

Coushatta  Tribe  of  Louisiana. 

Covelo  Indian  Community  of  the 
Round  Valley  Reservation.  California. 


Coyote  Valley  Band  of  Porno  Indians 
of  California. 

Creek  Nation  of  Oklahoma 

Crow  Tribe  of  Montana. 

Crow  Creek  Sioux  Tribe  of  the  Crow- 
Creek  Reservation,  South  Dakota. 

Cuyapaipe  Community  of  Diegueno 
Mission  Indians  of  the  Cuyapaipe 
Reservation.  California. 

Delaware  Tribe  of  Western 
Oklahoma. 

Devils  Lake  Sioux  Tribe  of  the  Devils 
Lake  Sioux  Reservation.  .North  Dakota 

Dry  Creek  Rancheria  of  Pomo  Indians 
of  California. 

Duckwater  Shoshone  Tribe  of  the 
Duckwater  Reservation.  .Nevada 

Eastern  Band  of  Cherokee  Indians  of 
North  Carolina. 

Eastern  Shawnee  Tribe  of  Oklahdma. 

Elem  Indian  Colony  of  Pomo  Indians 
of  the  Sulphur  Bank  Ranchfria 
California. 

Ely  Indian  Colony  of  Nevada. 

Enterprise  Rancheria  of  Maidu 
Indians  of  California. 

Flandreau  Santee  Sioux  Tribe  of 
South  Dakota. 

Forest  County  Potawatomi 
Community  of  Wisconsin  Potawatomie 
Indians.  Wisconsin. 

Fort  Belknap  Indian  Community  of  the 
Fort  Belknap  Reservation  of  Montana. 

Fort  Bidwell  Indian  Community  of 
Paiute  Indians  of  the  Fort  Bidwell 
Reservation.  California 

Fort  Independence  Indian  Community 
of  Paiute  Indians  of  the  P'ort 
Independence  Reservation.  California. 

Fort  .McDermitt  Paiute  and  Shoshone 
Tribes  of  the  Fort  .McDermitt  Indian 
Reservation,  Nevada 

Fort  McDowell  Mohave-Apache 
Indian  Community,  Fort  McDowell  Band 
of  Mohave  Apache  Indians  of  the  Fort 
McDowell  Indian  Reservation,  Arizona. 

Fort  Mo)ave  Indian  Tribe  of  Arizona. 

Fort  Sill  Apache  Tribe  of  Oklahoma. 

Gila  River  Pima-Maricopa  Indian 
Community  of  the  Gila  Ri\er  Indian 
Reservation  of  Arizona 

Grand  Traverse  Band  of  Ottavkr.  S 
Chippewa  Indians  of  Michigan 

Grindstone  Indian  Rancheria  of 
Wintun-Wailaki  Indians  of  California. 

Hannahville  Indian  Community  of 
Wisconsin  Potawatomie  Indians  of 
Michigan. 

Havasupai  Tribe  of  the  Havasupai 
Reservation.  Arizona 

Hoh  Indian  Tribe  of  the  Hoh  Indian 
Reservation,  Washington 

Hoopa  Valley  Tribe  of  the  Hoopa 
Valley  Reservation.  California 

Hopi  Tribe  of  Arizona. 

Hopland  Band  of  Pomo  Indians  of  the 
Hopland  Rancheria,  California 
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Houlton  Band  of  Maliseet  Indians  of 
Maine. 

Hualapai  Tribe  of  the  Hualapai  Indian 
Reservation,  Arizona. 

Inaja  Band  of  Oiegueno  Mission 
Indians  of  the  Inaja  and  Cosmit 
Reservation,  CaHfomia. 

Iowa  Tribe  of  Indians  of  the  Iowa 
Reservation  in  Nebraska  and  Kansas. 

Iowa  Tribe  of  Oklahoma. 

Jackson  Rancheria  of  Me-Wuk  Indians 
of  California. 

Jamestown  Band  of  Clallam  Indians  of 
Washington. 

Jamul  Indian  Village  of  California. 

Jicarilla  Apache  Tribe  of  the  Jicarilla 
Apache  Indian  Reservation,  New 
Mexico. 

Kaibab  Band  of  Paiute  Indians  of  the 
Kaibab  Indian  Reservation,  Arizona. 

Kalispel  Indian  Community  of  the 
Kalispel  Reservation,  Washington. 

Karok  Tribe  of  California. 

Kashia  Band  of  Pomo  Indians  of  the 
Stewarts  Point  Rancheria,  California. 

Kaw  Indian  Tribe  of  Oklahoma. 

Keweenaw  Bay  Indian  Community  of 
L'Anse,  Lac  Vieux  Desert  and 
Ontonagon  Bands  of  Chippewa  Indians 
of  the  L'Anse  Reservation,  Michigan. 

Kialegee  Tribal  Town  of  the  Creek 
Indian  Nation  of  Oklahoma. 

Kickapoo  Tribe  of  Indians  of  the 
Kickapoo  Reservation  in  Kansas. 

Kickapoo  Tribe  of  Oklahoma. 

Kiowa  Indian  Tribe  of  Oklahoma. 

Kootenai  Tribe  of  Idaho. 

La  Jolla  Band  of  Luiseno  Mission 
Indians  of  the  LaJolla  Reservation. 
California. 

La  Posta  Band  of  Diegueno  Mission 
Indians  of  the  La  Posta  Indian 
Reservation,  California. 

Lac  Courte  Oreilles  Band  of  Lake 
Superior  Chippewa  Indians  of  the  Lac 
Courte  Oreilles  Reservation  of 
Wisconsin. 

Lac  du  Flambeau  Band  of  Lake 
Superior  Chippewa  Indians  of  the  Lac 
du  Flambeau  Reservation  of  Wisconsin. 

Las  Vegas  Tribe  of  Paiute  Indians  of 
the  Las  Vegas  Indian  Colony.  Nevada. 

Lookout  Rancheria  of  Pit  River 
Indians.  California. 

Los  Coyotes  Band  of  Cahuilla  Mission 
Indians  of  the  Los  Coyotes  Reservation. 
California. 

Lovelock  Paiute  Tribe  of  the  Lovelock 
Indian  Colony,  Nevada. 

Lower  Brule  Sioux  Tribe  of  the  Lower 
Brule  Reservation.  South  Dakota. 

Lower  Elwha  Tribal  Community  of  the 
Lower  Elwha  Reservation,  Washington. 

Lower  Sioux  Indian  Community  of  the 
Minnesota  Mdewakanton  Sioux  Indians 
of  the  Lower  Sioux  Reservation  in 
Minnesota. 

Lummi  Tribe  of  the  Lummi 
Reservation,  Washington. 


Makah  Indian  Tribe  of  the  Makah 
Indian  Reservation,  Washington. 

Manchester  Band  of  Pomo  Indians  of 
the  Manchester-R.  Arena  Rancheria. 
California. 

Manzanita  Band  of  Dieugeno  Mission 
Indians  of  the  Manzanita  Reservation, 
California. 

Menominee  Indian  Tribe  of 
Wisconsin.  Menominee  Indian 
Reservation.  Wisconsin. 

Mesa  Grande  Band  of  Diegueno 
Mission  Indians  of  the  Mesa  Grande 
Reservation.  California. 

Mescalero  Apache  Tribe  of  the 
Mescalero  Reservation.  New  Mexico. 

Miami  Tribe  of  Oklahoma. 

Miccosukee  Tribe  of  Indians  of 
Florida. 

Middletown  Rancheria  of  Pomo 
Indians  of  California. 

Minnesota  Chippewa  Tribe, 
.Minnesota  (Six  Component  reservations: 
Boise  Forte  Band  (.Nett  Lake),  Fond  du 
Lac  Band.  Grand  Portage  Band,  Leech 
Lake  Band.  Mille  Lac  Band,  White  Earth 
Band). 

Mississippi  Band  of  Choctaw  Indians, 
Mississippi. 

.Moapa  Band  of  Paiute  Indians  of  the 
.Vloapa  River  Indian  Reservation, 
Nevada. 

Modoc  Tribe  of  Oklahoma. 

Montgomery  Creek  Rancheria  of  Pit 
River  Indians  of  California. 

Morongo  Band  of  Cahuilla  Mission 
Indians  of  the  Morongo  Reservation, 
California, 

Muckleshoot  Indian  Tribe  of  the 
Muckleshoot  Reservation.  Washington. 

Navajo  Tribe  of  Arizona.  New  Mexico 
and  Utah. 

Nez  Perce  Tribe  of  Idaho,  Nez  Perce 
Reservation,  Idaho. 

Nisqually  Indian  Community  of  the 
Nisqually  Reservation,  Washington. 

N'ooksack  Indian  Tribe  of 
Washington. 

Northern  Cheyenne  Tribe  of  the 
Northern  Cheyenne  Indian  Reservation, 
Montana. 

Northwestern  Band  of  Shoshone 
Indians  of  Utah  (Washakie). 

Oglala  Sioux  Tribe  of  the  Pine  Ridge 
Reservation,  South  Dakota. 

Omaha  Tribe  of  Nebraska. 

Oneida  Nation  of  New  York. 

Oneida  Tribe  of  Indians  of  Wisconsin, 
Oneida  Reservation,  Wisconsin. 

Onondaga  Nation  of  New  York. 

Osage  Tribe  of  Oklahoma. 

Ottawa  Tribe  of  Oklahoma. 

Otoe-Missouria  Tribe  of  Oklahoma. 

Paiute  Indian  Tribe  of  Utah. 

Paiute-Shoshone  Indians  of  the  Bishop 
Community  of  the  Bishop  Colony, 
California. 

Paiute-Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony,  Nevada. 


Paiute-Shoshone  Indians  of  the  Lone 
Pine  Community  of  the  Lone  Pine 
Reservation,  California. 

Pala  Band  of  Luiseno  Mission  Indians 
of  the  Pala  Reservation,  California. 

Papago  Tribe  of  the  Sells,  Gila  Bend 
and  San  Xavier  Reservations,  Arizona, 

Pascua  Yaqui  Tribe  of  Arizona. 

Passamaquoddy  Tribe  of  Maine. 

Pauma  Band  of  Luiseno  Mission 
Indians  of  the  Pauma  &  Yuima 
Reservation.  California. 

Pawnee  Indian  Tribe  of  Oklahoma. 

Pechange  Band  of  Luiseno  Mission 
Indians  of  the  Pechanga  Reservation, 
California. 

Penobscot  Tribe  of  Maine. 

Peoria  Tribe  of  Oklahoma. 

Pit  River  Indian  Tribe  of  the  X-L 
Ranch  Reservation,  California. 

Ponca  Tribe  of  Indians  of  Oklahoma. 

Port  Gamble  Indian  Community,  Port 
Gamble  Band  of  Clallam  Indians,  Port 
Gamble  Reservation,  Washington. 

Prairie  Band  of  Potawatomi  Indians  of 
Kansas. 

Praire  Island  Indian  Community  of 
Minnesota  Mdewakanton  Sioux  Indians 
of  the  Prairie  Island  Reservation, 
Minnesota. 

Pueblo  of  Acoma,  New  Mexico. 

Pueblo  of  Cochiti,  New  Mexico. 

Pueblo  of  Jemez,  New  Mexico. 

Pueblo  of  Isleta,  New  Mexico. 

Pueblo  of  Laguna,  New  Mexico. 

Pueblo  of  Nambe,  New  Mexico. 

Pueblo  of  Picuris,  New  Mexico. 

Pueblo  of  Pojoaque,  New  Mexico. 

Pueblo  of  San  Felipe,  New  Mexico. 

Pueblo  of  San  Juan,  New  Mexico. 

Pueblo  of  San  Ildefonso,  New  Mexico. 

Pueblo  of  Sandia,  New  Mexico. 

Pueblo  of  Santa  Ana,  New  Mexico. 

Pueblo  of  Santa  Clara,  New  Mexico. 

Pueblo  of  Santo  Domingo,  New 
Mexico. 

Pueblo  of  Taos,  New  Mexico. 

Pueblo  of  Tesuque,  New  Mexico. 

Pueblo  of  Zia,  New  Mexico. 

Puyallup  Tribe  of  the  Puyallup 
Reservation,  Washington. 

Pyramid  Lake  Paiute  Tribe  of  the 
Pyramid  Lake  Reservation,  Nevada. 

Quapaw  Tribe  of  Oklahoma. 

Quechan  Tribe  of  the  Fort  Yuma 
Indian  Reservation,  California. 

Quileute  Tribe  of  the  Quileute 
Reservation,  Washingtion  . 

Quinault  Tribe  of  the  Quinault 
Reservation,  Washington. 

Ramona  Band  or  Village  of  Cahuilla 
Mission  Indians  of  California. 

Red  Cliff  Band  of  Lake  Superior 
Chippeqa  Indians  of  Wisconsin,  Red 
Cliff  Reservation,  Wisconsin. 

Red  Lake  Band  of  Chippewa  Indians 
of  the  Red  Lake  Reservation,  Minnesota. 

Reno-Sparks  Indian  Colony,  Nevada, 
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Rincon  Band  of  Luiseno  Mission 
Indians  of  the  Rincon  Reservation, 
California. 

Roaring  Creek  Rancheria  of  Pit  River 
Indians  of  California. 

Robinson  Rancheria  of  Pomo  Indians 
of  California. 

Rosebud  Sioux  Tribe  of  the  Rosebud 
Indian  Reservation,  South  Dakota. 

Rumsey  Indian  Racheria  of  Wintun 
Indians  of  California. 

Sac  &  Fox  Tribe  of  the  Mississippi  in 
Iowa. 

Sac  &  Fox  Tribe  of  Missiouri  of  the 
Sact  &  Fox  Reservation  in  Kansas  and 
Nebraska. 

Sac  &  Fox  Tribe  of  Indians  of 
Oklahoma. 

Saginaw  Chippewa  Indian  Tribe  of 
Michigan,  Isabella  Reservation. 
Michigan. 

Salt  River  Pima-Maricopa  Indian 
Community  of  the  Salt  River 
Reservation,  Arizona. 

San  Carlos  Apache  Tribe  of  the  San 
Carlos  Reservation  of  Arizona. 

San  Manual  Band  of  Serrano  Mission 
Indians  of  the  San  Manual  Rerservation, 
California. 

San  Pasqual  Band  of  Diegueno 
Mission  Indians  of  the  San  Pasqual 
Reservation,  California. 

Santa  Rosa  Indian  Community  of  the 
Santa  Rosa  Racheria  of  California. 

San  Rosa  Band  of  Cahuilla  Mission 
Indians  of  the  Santa  Rosa  Reservation, 
California. 

Santa  Ynez  Band  of  Chumash  Mission 
Indians  of  the  Santa  Ynez  Reservation. 
California. 

Santa  Ysabel  Band  of  Digueno 
Mission  Indians  of  the  Santa  Ysable 
Reservation,  California. 

Santee  Sioux  Tribe  of  the  Santee 
Reservation  of  Nebraska. 

Sauk-Suiattle  Indian  Tribe  of 
Washington. 

Sault  Ste.  Marie  Tribe  of  Chippewa 
Indians  of  Michigan. 

Seminole  Nation  of  Oklahoma. 

Seminole  Tribe  of  Florida,  Dania,  Big 
Cypress  and  Brighton  Reservations. 
Florida. 

Seneca  Nation  of  New  York. 

Seneca-Cayuga  Tribe  of  Oklahoma. 

Shakopee  Mdewakanton  Sioux 
Community  of  Minnesota  (Prior  Lake). 

Sheep  Ranch  Rancheria  of  Me-Wuk 
Indians  of  California. 

Sherwood  Valley  Rancheria  of  Pomo 
Indians  of  California. 

Shingle  Springs  Band  of  Miwok 
Indians,  Shingle  Springs  Rancheria 
(Verona  Tract),  California. 

Shoalwater  Bay  Tribe  of  the 
Shoalwater  Bay  Indian  Reservation, 
Washington. 

Shoshone  Tribe  of  the  Wind  River 
Reservation,  Wyoming. 


Shoshone-Bannock  Tribes  of  the  Fort 
Hall  Reservation  of  Idaho. 

Soshone-Paiufe  Tribes  of  the  Duck 
Valley  Reservation,  Nevada. 

Sisseton-Wahpeton  Sioux  Tribe  of  the 
Lake  Traverse  Reservation.  South 
Dakota. 

Skokomish  Indian  Tribe  of  the 
Skokomish  Reservation.  Washinggion. 

Skull  Valley  Band  of  Goshute  Indians 
of  Utah. 

Soboba  Band  of  Luiseno  Mission 
Indians  of  the  Soboba  Reservation 
California. 

Sokoagon  Chippeqa  Community  of  the 
Mole  Lake  Band  of  Chippewa  Indians, 
Wisconsin. 

Southern  Ute  Indian  Tribe  of  the 
Southern  Ute  Reservation,  Colorado. 

Spokane  Tribe  of  the  Spokane 
Reservation.  Washmgton. 

Squaxin  Island  Tribe  of  the  Squaxin 
Island  Reservation,  Washington. 
St.  Croix  Chippewa  Indians  of 
Wisconsin,  St.  Croix  Reservation, 
Wisconsin. 

St  Regis  Band  of  Mohawk  Indians  of 
New  York. 

Standing  Rock  Sioux  Tribe  of  the 
Standing  Rock  Reservation,  North  & 
South  Dakota. 

Stockbrige-Munsee  Community  of 
Mohican  Indians  of  Wisconsin. 
Stillaguamish  Tribe  of  Wahington. 
Summit  Lake  Paiute  Tribe  of  the 
Summit  Lake  Reservation,  Nevada 

Suquamish  Indian  Tribe  of  the  Port 
Madison  Reservation,  Washington. 

Susanville  Indian  Rancheria  of  Paiute, 
Maidu,  Pit  River  &  Washoe  Indians  of 
California. 

Swinomish  Indians  of  the  Swinomish 
Reservation.  Washington. 

Sycuan  Band  of  Diegueno  Mission 
Indians  of  the  Sycuan  Reservation. 
California. 

Table  Bluff  Rancheria  of  Wiyot 
Indians  of  California. 

Te-Moak  Bands  of  Western  Shoshone 
Indians  of  the  Battle  Mountain.  Elko  & 
South  Fork  Colonies  of  Nevada. 

Thlopthlocco  Tribal  Town  of  the 
Creek  Indian  Nation  of  Oklahoma. 

Three  Affiliated  Tribes  of  the  Fort 
Berthold  Reservation.  North  Dakota. 

Tonawanda  Band  of  Seneca  Indians 
of  New  York. 

Tonkawa  Tribe  of  Indians  of 
Oklahoma. 
Tonto  Apache  Tribe  of  Arizona. 
Torres-Martinez  Band  of  Cahuilla 
Mission  Indians  of  the  Torres-Martinez 
Reservation,  California. 

Tule  River  Indian  Tribe  of  the  Tule 
River  Indian  Reservation,  California. 

Tulalip  Tribes  of  the  Tulalip 
Reservation,  Washington. 

Tunica-Biloxi  Indian  Tribe  of 
Louisiana. 


Tuolumne  Band  of  Me-Wuk  Indians  of 
the  Tuolumne  Rancheria  of  California. 

Turtle  Mountain  Band  of  Chippewa 
Indians.  Turtle  Mountain  Indian 
Reservation,  North  Dakota 

Tuscarora  Nation  of  New  York 

Twenty-Nine  Palms  Band  of  Luiseno 
Mission  Indians  of  the  Twenty-.N'ine 
Palms  Reser\ation.  California 

United  Keetoowah  Band  of  Cherokee 
Indians,  Oklahoma 

Upper  Lake  Band  of  Pomo  Indians  of 
Upper  Lake  Rancheria  of  California- 
Upper  Sioux  Indian  Community  of  the 
Upper  Sioux  Reservation,  Minnesota 

Upper  Skagit  Indian  Tribe  of 
Washington. 

Ute  Indian  Tribe  of  the  Uintah  & 
Ouray  Reservation.  Utah. 

Ute  Mountain  Tribe  of  the  Ute 
.Mountain  Reservation.  Colorado.  New 
Mexico  &  Utah. 

Utu  Utu  Gwaiti  Paiute  Tribe  of  the 
Benton  Paiute  Reservation.  California. 

Viejas  Baron  Long  Capitan  Grande 
Band  of  Diegueno  Mission  Indians  of  the 
\'iejas  Reservation.  California, 

Walker  River  Paiute  Tribe  of  the 
Walker  River  Reservation,  Nevada. 

Washoe  Tribe  of  Nevada  &  California 
(Carson  Colony.  Dresslerville  and 
Washoe  Ranches) 

White  Mountain  Apache  Tribe  of  the 
Fort  Apache  Indian  Reservation, 
.'\rizona. 

Wichita  Indian  Tribe  of  Oklahoma. 

Winnebago  Tribe  of  the  Winnebago 
Reservation  of  .Nebraska. 

Winnemucca  Indian  Colony  of 
Nevada 

Wisconsin  Winnebago  Indian  Tribe  of 
Wisconsin. 

Wyandotte  Tribe  of  Oklahoma. 

Yankton  Sioux  Tribe  of  South  Dakota. 

Yavapai-Apache  Indian  Community  of 
the  Camp  Verde  Reser\'ation.  Arizona. 

Yavapai-Prescott  Tribe  of  the  Yavapai 
Reservation.  Arizona. 

Yenngton  Paiute  Tribe  of  the 
Yerington  Colony  and  Campbell  Ranch. 

Yomba  Shoshone  Tribe  of  the  Yomba 
Reservation,  .Nevada. 

Yurok  Tribe  of  the  Hoopa  Vulle\ 
Reservation,  California, 

Zuni  Tribe  of  the  Zuni  Reservation. 
New  Mexico, 

Alaska  Native  Entities  Recognized  and 
Eligible  To  Receive  Services  From  the 
United  States  Bureau  of  Indian  Affairs 

While  eligibility  for  services 
administered  by  the  Bureau  of  Indian 
Affairs  is  generally  limited  to  historical 
tribes  and  communities  of  Indians 
residing  on  reservations,  and  their 
members,  unique  circumstances  have 
made  eligible  additional  entities  in 
Alaska  which  are  not  historial  tribes. 
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Such  circumstances  have  resulted  in 
multiple,  overlapping  eligibility  of  native 
entities  in  Alaska.  To  alleviate  any 
confusion  which  might  arise  from 
publication  of  a  multiple  eligibility 
listing,  the  following  preliminary  list 
shows  those  entities  to  which  the 
Bureau  of  Indian  Affairs  gives  priority 
for  purposes  of  funding  and  services. 

Akhiok,  Native  Village  of  Akhiok. 

Akiachak,  Native  Village  of  Akiachak. 

Akiak  Native  Community. 

Akutan,  Native  Village  of  Akutan. 

Alakanak,  Village  of  Alakanak. 

Alatna  Village. 

Alegnagik.  Village  of  Alegnagik 

Allakaket  Village, 

Ambler.  Village  of  Ambler. 

Anaktuvuk  Pass.  Village  of 
Anaktuvuk  Pass. 

Angoon  Community  Association. 

Aniak,  Village  of  Aniak. 

Anvik  Village.  i 

Arctic  Village. 

Atka,  Native  Village  of  Atka. 

Atkasook  Village. 

Atmauthluak.  Village  of  Atmauthluak. 

Barrow  Native  Village  (Point  Barrow). 

Beaver  Village. 

Belkofsky,  Native  Village  of 
Belkofsky. 

Bethel  Native  Village. 

Bettles  Field/Evansville  Village. 

Birch  Creek  Village. 

Brevig  Mission  Village 

Auckland,  Native  Village  of  Buckland. 

Cantwell,  Native  Village  of  Cantwell. 

Chalkyitsik  Village. 

Chanega  (Chenega).  Native  Village  of 
Chanega. 

Chuathbaluk.  Village  of  Chuathbaiuk. 

Chefornak,  Village  of  Chefornak. 

Chevak  Native  Village. 

Chickaloon  Village. 

Chignik,  Native  Village  of  Chignik 

Chignik  Lagoon,  Native  Village  of 
Chignik  Lagoon. 

Chignik  Lake  Village. 

Chilkat  Indian  Village  of  Klukwan, 

Chilkoot  Indian  Association  of 
Haines. 

Chistochina,  Native  Village  of 
Chistochina. 

Chitina,  Native  Village  of  Chitina. 

Circle  Village. 

Clark's  Point,  Village  of  Clark's  Point. 

Copper  Center  Village. 

Craig  Community  Association. 

Crooked  Creek,  Village  of  Crooked 
Creek. 

Deering,  Native  Village  of  Deering. 

Dillingham,  Native  Village  of 
Dillingham. 

Diomede,  Native  Village  of  Diomede 
(aka  Inalik). 

Dot  Lake,  Village  of  Dot  Lake. 

Douglas  Indian  Association. 

Eagle,  Village  of  Eagle. 

Eek.  Native  Village  of  Eek. 


Egegik  Village. 

Eklutna  Native  Village. 

Ekuk.  Native  Village  of  Ekuk. 

Ekwok  Village. 

Elim,  Native  Village  of  Elim. 

Emmonak  Village. 

Eyak  .Native  Village. 

False  Pass,  Native  Village  of  False 
Pass. 

Fort  Yukon,  Native  Village  of  Fort 
Yukon. 

Gakona.  .Native  Village  of  Gakona. 

Galena  Village  (aka  Louden  Village). 

Gambell.  Native  Village  of  Gambell. 

Golovin,  Village  of  Golovin. 

Goodnews  Bay.  Native  Village  of 
(ioodnews  Bay. 

Grayling,  Organized  Village  of 
Grayling  (aka  Holikachuk). 

Gulkana  Village. 

Healy  Lake  Village. 

Holy  Cross  Village. 

Hobnah  Indian  Association. 

Hooper  Bay,  Native  Village  of  Hooper 
Bay. 

Hughes  Village. 

Huslia  Village. 

Hydaburg  Cooperative  Association. 

Igiugig  Village. 

Iliamna,  Village  of  Iliamna. 

Inupiat  Community  of  the  Arctic 
Slope. 

Ivanoff  Bay  Village. 

Kale.  Organized  Village  of  Kake. 

Kaktovik  Village  of  Barter  Island  (aka 
Barter  Island). 

Kalskag.  Village  of  Kalskag. 

Kanatak,  Native  Nillage  of  Kanatak. 

Karluk.  Native  Village  of  Karluk. 

Kasaan.  .Native  Village  of  Kasaan. 

Kasigluk.  Native  Village  of  Kasigluk. 

Kenaitze  Indian  Tribe. 

Ketchikan  Indian  Corporation. 

Kiana  Village. 

King  Cove  Village, 

King  Island  .Native  Community. 

Kipnuk.  Native  Village  of  Kipnuk. 

Kivalina.  Native  Village  of  Kivalina. 

Klawock  Cooperative  Association. 

Knik  Village. 

Kobuk  Village. 

Kokhanok  Village, 

Kongiganak  Native  Village. 

Kotlik.  Village  of  Kotlik. 

Kotzebue.  Native  Village  of  Kotzebue. 

Koyuk,  Native  Village  of  Koyuk. 

Koyukuk  .Native  Village, 

Kwethluk.  Organized  Village  of 
Kwethluk. 

Kwigillingok,  Native  Village  of 
Kwigillingok. 

Kwinhagak.  Native  Village  of 
Kwinhagak  (aka  Quinhagak). 

Larsen  Bay,  Native  Village  of  Larsen 
Bay. 

Levelock  Village. 

Lime  Village. 

Lower  Kalskag,  Village  of  Lower 
Kalskag. 


Manley  Hot  Springs  Village. 

Manokotak  Village. 

Marshall,  Native  Village  of  Marshall 
(aka  Fortuna  Ledge). 

McGrath,  Native  Village  of  McGrath. 

Mekoryuk,  Native  Village  of 
Mekoryuk,  Island  of  Nunivak. 

Mentasta  Village  (aka  Mentasta 
Lake). 

Metlakatla  Indian  Community, 
Annette  Islands  Reserve,  Alaska. 

Minto.  Native  Village  of  Minto. 

Mountain  Village,  Native  Village  of 
Mountain  Village. 

Naknek  Native  Village. 

Napakiak,  Native  Village  of 
Napakiak.- 

Napaskiak  Traditional  Village. 

Nelson  Lagoon,  Native  Village  of 
Nelson  Lagoon. 

Nenana  Native  Association. 

Newhalen  Village. 

New  Stuyahok  Village, 

Newtek  Village. 

Nightmute.  Native  Village  of 
Nightmute. 

Nikolai  Village. 

Nikolski,  Native  Village  of  Nikolski. 

Noatak,  Native  Village  of  Noatak. 

Nome  Eskimo  Community. 

Nondalton  Village. 

Noorvik  Native  Community. 

Northway  Village. 

Nulato  Village. 

Nunapitchuk,  Native  Village  of 
Nunapitchuk. 

Old  Harbor.  Village  of  Old  Harbor. 

Oscarville,  Oscarville  Traditional 
Village. 

Ouzinkie,  Native  Village  of  Ouzinkie. 

Pedro  Bay  Village. 

Perryville,  Native  Village  of  Perryville. 

Petersburg  Indian  Association. 

Pilot  Point,  Native  Village  of  Pilot 
Point. 

Pilot  Station  Traditional  Village. 

Pitka's  Point,  Native  Village  of  Pitka's 
Point. 

Platinum  Traditional  Village. 

Point  Hope,  Native  Village  of  Point 
Hope. 

Point  Lay,  Native  Village  of  Point  Lay. 

Portage  Creek  Village. 

Port  Graham  Village. 

Port  Heiden,  Native  Village  of  Port 
Heiden. 

Port  Lions.  Native  Village  of  Port 
Lions. 

Pribilof  Islands  Aleut  Communities  of 
St.  Paul  &  St.  George  Islands. 

Rampart  Village. 

Red  Devil,  Village  of  Red  Devil. 

Ruby,  Native  Village  of  Ruby. 

Russian  Mission,  Native  Village  of 
Russian  Mission  (Yukon). 

Sand  Point  Village. 

Savoonga,  Native  Village  of 
Savoonga. 
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Saxman,  Organized  Village  of 
Saxman. 

Scammon  Bay,  Native  Village  of 
Scammon  Bay. 

Selawik,  Native  Village  of  Selawik. 

Shageluk  Native  Village. 

Shaktoolik,  Native  Village  of 
Shaktoolik. 

Sheldon's  Point,  Native  Village  of 
Sheldon's  Point. 

Shishmaref,  Native  Village  of 
Shishmaref. 

Shungnak,  Native  Village  of 
Shungnak. 

Sitka  Community  Association. 

Sleetmute,  Village  of  Sleetmute. 

South  Naknek  Village. 

Stebbins  Community  Association. 

Stevens.  Native  Village  of  Stevens. 

Stony  River,  Village  of  Stony  River. 

St.  Mary's  Village  (aka  Algaaciq). 

St.  Michael,  Native  Village  of  St. 
Michael. 

Takotna  Village. 

Tanacross,  Native  Village  of 
Tanacross. 

Tanana,  Native  Village  of  Tanana. 

Tatitlek,  Native  Village  of  Tatitlek. 

Tazlina,  Native  Village  of  Tazlina. 

Telida  Village. 

Teller  Native  Village. 

Tetlin.  Native  Village  of  Tetlin. 

Togiak.  Traditional  Village  of  Togiak. 

Tlingit  &  Haida  Indians  of  Alaska. 

Toksook  Bay,  Native  Village  of 
Toksook  Bay. 

Tuluksak  Native  Community. 

Tuntutuliak,  Native  Village  of 
Tuntutuliak. 

Tununak,  Native  Village  of  Tununak. 

Twin  Hills  Village. 

Tyonek,  Native  Village  of  Tyonek. 

Ugashik  Village. 

Unalakleet,  Native  Village  of 
Unalakleet. 

Venetie,  Native  Village  of  Venetie. 

Wainwright  Village. 

Wales,  Native  Village  of  Wales. 

White  Mountain,  Native  Village  of 
White  Mountain. 

Wrangell  Cooperative  Association. 

For  additional  information  contack 
Patricia  Simmons,  Division  of  TribaL 
Government  Services,  Branch  of  Tribal 
Relations,  1951  Constitution  Avenue, 
NW.,  Washington,  D.C.  20245,  telephone 
number,  202-343-4045. 
Kenneth  Smith, 
Assistant  Secretary — Indian  Affairs. 

|FR  Doc.  82-32260  Filed  11-23-82;  8:45  am| 
MLUNO  CODE  4310-02-M 


Bureau  of  Land  Management 

IF-14941-A] 

Alaska  Nature  Claims  Selection 

Correction 

In  FR  Doc.  82-26766.  beginning  on 
page  42814.  in  the  issue  of  Wednesday. 
September  29. 1982.  the  third  column 
under  the  land  description  "T.  2lN.. 
R.38W.,  line  6  now  reading  "Sees.  19  and 
24,  inclusive;  should  read  "Sees.  19  to  24. 
inclusive;". 

BILLING  CODE  150S-01-M 


(F-14e71-A] 

Alaska  Native  Claims  Selection 

Correction 

In  FR  Doc.  82-27116,  beginning  on 
page  43441,  in  the  issue  of  Friday. 
October  1,  1982.  make  the  following 
corrections  to  page  43442: 

In  the  first  column,  under  the  land 
description  "T.  17  N..  R.  60  W."  line  10 
now  reading  "02976:"  should  read 
"029276."  and  in  the  second  column,  the 
land  description  now  reading  "T.  17  N., 
R.  58  W."  should  read  "T.  17  N..  R.  59 
W.". 

BILLING  CODE  tSOS-OI-M 


IF-14908-A, F-14908-B] 

Alaska  Native  Claims  Selection 

Correction 

In  FR  Doc.  82-27118  beginning  on  page 
43446  in  the  issue  of  Friday.  October  1. 
1982,  make  the  following  corrections: 

1.  On  page  43446,  third  column,  under 
Kateel  River  Meridian,  Alaska 
(Unsurveyed),  in  T.  9  S.,  R.  33  W.,  the 
fourth  and  fifth  lines  now  reading  "Sec 
2,  excluding  Mineral  Survey  (MS.)  No 
1128",  should  have  read  "Sec,  4, 
excluding  Mineral  Survey  (M.S.)  No. 
1128".  and  the  seventh  line  now  reading 
"Sec.  2,  excluding  Native  allotment  F- 
13188"  should  have  read  "Sec.  9, 
excluding  Native  allotment  F-13188", 

2.  On  page  43447,  middle  column, 
under  Sec.  31  (fractional),  in  the  third 
line,  "M.S.  2115"  should  have  read  "M.S 
2315".  Also,  under  Sec.  32  (fractional),  in 
the  fourth  line,  "MS  1300"  should  have 
read  "M.S.  2300". 

3.  On  page  43450,  middle  column,  in 
the  paragraph  numbered  "24,",  the 
fourth  line,  now  reading  "and  10,  T,  Sees 

34,  35,  and  36,  T,  10  S„  R,"  should  have 
read  "and  10,  T,  11  S.,  R,  34  W.,  Sees.  34. 

35,  and  36,  T.  10  S.,  R.",  In  the  same 


paragraph,  the  sixth  line  now  reading 
"W.,  and  11  S..  R.  34  W..  Kateel  River" 
should  have  read  "W..  Kateel  River". 

BILUNG  CODE  1SOS-01-M 


11-189511 

Custer  and  Lemhi  County,  Idaho; 
Exchange  of  Public  Lands 

AGENCY:  Bureau  of  Land  Management 

Interior. 

action:  Notice  of  Realty  Action,  I- 

18951.  Exchange  of  Public  Lands  in 

Custer  and  Lemhi  County.  Idaho. 

SUMMARY:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
Act  of  1976.  4,3  I'SC   flB; 

Boise  Meridian,  Idaho 

1  ownship  14  North  Range  23  East 

Section  22:  SV\  *.\V\  ».\W). 
Township  14  North.  RanK<"  21  East 

Sec.  2:  SE'.SE'..  NVSU  •.SE\.  SEJiSWJiS 

E>.. 
Sec.  11;  NtiNEJiNEK,,  SE)4NfE)i. 
Sec.  12:  N%SW)iNW)i.  NEJiSWK^NWK,. 

SE>iSW>'.,MW»i.  E)^NEtiN'W»iSW)i. 

N  W  K  N  E  \  NW '.  S  VN' '.   \  F  ■.  S  \\  ^. , 

NE.%SE.*.S\V*,.  E^NW  >.SK'.SWK.. 

Ek.SE  >.SE hSW  K.  NW  v,SE  KS?.  *,SW  \ 
Containing  212.5  acres 

In  exchange  for  all  or  some  of  these 
lands,  the  United  States  will  acquire  the 
following  described  land  in  Custer 
Count\  from  Frank  Unquera: 

Boise  Meridian,  Idaho 

Township  14  North,  Range  21  Ens' 

Sec  15,  Nt?SW>.,  SWt,SW»,,  SEhNVJY,. 
Containing  160  acres. 

The  purpose  of  the  exchange  is  to 
acquire  the  non-Federal  lands  for 
management  of  the  riparian  habitat  for 
wildlife  purposes  and  to  provide 
recreational  use  and  access  on  the 
entire  Trail  creek  area.  The  Federal 
lands  are  presentK  used  for  agricultural 
purposes  and  provide  no  benefit  to  the 
public.  The  exchange  is  consistent  with 
the  Bureaus  planning  for  the  lands 
involved  and  has  been  discussed  with 
Custer  County  officials.  The  public 
interest  will  be  well  served  by  making 
the  exchange 

The  fair  market  value  of  the  lands 
involved  are  approximately  equal  The 
acreage  will  be  adjusted  to  equalize  the 
values  upon  completion  of  the  final 
appraisals  of  the  lands 

The  public  lands  to  be  transferred 
from  the  United  Slates  will  be  subject  to 
the  following  terms  and  conditions; 

1.  The  public  lands  will  be  subject  to 
valid  existing  rights  including  any  right- 
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of-way,  easement  and  lease  of  record 
including  oil  and  gas  lease  1-16840 
which  encumbers  all  the  selected  land  in 
T.14N.,  R.21E..  Section  12. 

2.  The  patent  will  include  a 
reservation  to  the  United  States  for 
right-of-ways  for  ditches  and  canals 
under  the  Act  of  August  30.  1890  (43 
U.S.C.  945). 

3.  Mineral  estates  will  be  transferred 
with  the  surface  on  both  the  non-Federal 
and  Federal  land. 

E'ublication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands,  described  above,  from 
appropriation  under  the  public  land 
laws,  including  mining  laws,  but  not 
from  exchange  pursuant  to  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  The 
segregative  effect  of  this  notice  will 
terminate  upon  issuance  of  patent  or  in 
two  years,  whichever  occurs  first. 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
assessment  and  the  record  of  public 
contact  is  available  for  review  at  the 
Salmon  District  Office.  Bureau  of  Land 
Management.  P.O.  Box  430,  Salmon, 
Idaho  83467. 

For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  parties  may 
submit  comments  to  the  Salmon  District 
Manager  at  the  above  address.  Any 
adverse  comments  will  be  evaluated  by 
the  Idaho  State  Director.  Bureau  of  Land 
Management,  who  may  vacate  or  modify 
this  realty  action  and  issue  a  final 
determination.  In  absence  of  any  action 
by  the  State  Director,  this  realty  action 
will  become  the  final  determination  of 
the  Department  of  the  Interior. 
Kenneth  G.  Walker, 
District  Manager. 

IFR  Doc   82-32133  Filed  11-23-82;  8:«  am| 
BILUNG  CODE  43ta-«4-M 

National  Park  Service 

San  Antonio  Missions  Advisory 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  San  Antonio 
Missions  Advisory  Commission  will  be 
held  at  1:30  p.m.,  Tuesday.  December  14. 
1982,  at  San  Jose  Parish  Hall,  6710  San 
Jose,  San  Antonio,  Texas. 

The  San  Antonio  Missions  Advisory 
Commission  was  established  pursuant 
to  Public  Law  95-«29.  Title  II.  November 
10. 1978.  The  purpose  of  the  Commission 
is  to  advise  the  Secretary  of  the  Interior 
or  his  designee  on  matters  relating  to  the 
park  and  with  respect  to  carrying  out  the 
provisions  of  the  statute  establishing  the 
San  Antonio  Missions  National 
Historical  Park. 


Matters  to  be  discussed  at  this 
meeting  include: 

Recognition  of  Outgoing  Commissioners 
Park  Operations  Update 
Historic  Photographs  of  the  San  Antonio 

Missions 
Decorative  and  Applied  Arts  at  the 

Missions 
San  Juan  Acequia  Project 
VIP  Program 

The  meeting  will  be  open  to  the 
public,  however,  facilities  and  space  for 
accommodating  members  of  the  public 
will  be  limited  and  persons  will  be 
accommodated  on  a  first-come,  first- 
serve  basis. 

Any  member  of  the  public  may  file  a 
written  statement  concerning  the 
matters  to  be  discussed  with  the 
Superintendent,  San  Antonio  Missions 
National  Historical  Park. 

Persons  wishing  further  information 
regarding  this  meeting  or  who  wish  to 
submit  H  written  statement  may  contact 
Jose  A.  Cisneros,  Superintendent,  727  E. 
Durango.  Room  A612.  San  Antonio, 
Texas  78206.  telephone  (512)  229-6000. 

Minutes  of  the  meeting  will  be 
available  for  public  review 
approximately  four  weeks  after  the 
meeting  at  the  office  of  the  San  Antonio 
Missions  National  Historical  Park. 

Dated:  November  15.  1982 
Robert  Kerr, 

Regional  Director,  South  west  Region. 
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INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  Februan,'  9,  1981.  are  governed  by 
49  CFR  1160.1-1160.23  of  the 
Commission's  Rules  of  Practice.  These 
rules  were  published  in  the  Federal 
Register  of  December  31.  1980.  at  45  FR 
86771  and  redesignated  at  47  FR  49583, 
-November  1.  1982.  For  compliance 
procedures,  refer  to  the  Federal  Register 
issue  of  December  3,  1980,  at  45  FR 
80109 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1160.40-1160.49.  A  copy  of  any 
application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicants  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 


Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV, 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or,  if  the 
application  later  becomes  unopposed) 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

"To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Note. -All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  to  Team 
2,  (202)  275-7030. 

Volume  No.  OP2-293 

Decided:  November  16,  1982. 
By  the  Commission,  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 

MC  16502  (Sub-26),  filed  November  9, 
1982.  Applicant:  ROBINSON  TRUCK 


MC1446C 
1982.  Applic 
TRANSPOF 
Dr.,  Maryla: 
Represental 
address  as  i 
Transportin 
(except  clas 
household  $ 
bulk),  betwi 
AK  and  HI) 

MC  14542 
1982.  Applic 
TRANSPOF 
Oakwood,  I 
Represental 
Box  801,  Tn 
616-941-531 
and  reclaim 
on  the  one  } 
points  in  IL, 

MC  15778 
1982.  Applic 
P.O.  Box  14< 
Represental 
address  as  i 
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UNE.  INC.,  P.O.  Box  737.  West  Point, 
MS  39773.  Representative:  William  P. 
Jackson,  Jr.,  3426  N.  Washington  Blvd., 
P.O.  Box  1240.  Arlington,  VA  22210,  703- 
525-4050.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
Lowndes  County,  MS,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI). 

Note. — Applicant  intends  to  tack  its 
existing  regular-route  authority  with  the 
authority  sought  herein. 

MC  108973  (Sub-22),  filed  November 
10,  1982.  Applicant:  INTERSTATE 
EXPRESS,  INC.,  2334  University  Ave.. 
St.  Paul,  MN  55114.  Representative: 
Sperling  R.  Englehart  (same  address  as 
apphcant)  612-645-3447.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  U.S.,  under  continuing  contract(s) 
with  American  Can  Co.,  of  Neenah,  WI, 
International  Distributing  Corp.,  of  St. 
Louis,  MO,  B.C.A.  Products,  Inc..  of 
Sleepy  Eye,  MN,  and  Midstates  Resin 
Supply  Corporation,  of  Minneapolis, 
MN. 

MC  138522  (Sub-7).  filed  November  8. 
1982.  Applicant:  R.  G.  STANKO 
EXPRESS,  INC..  P.O.  Box  127,  Gering. 
NE  69341.  Representative:  Bradford  E. 
Kistler,  P.O.  Box  82028,  Lincoln,  NE 
68501-2028,  402-475-€761.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
Morrill  and  Scotts  Bluff  Counties.  NE.  on 
the  one  hand,  and,  on  the  other,  points 
in  the  U.S.  (except  AK  and  HI). 

MC  144603  (Sub-19),  filed  November  3, 
1982.  Applicant;  F.M.S. 
TRANSPORTATION,  INC.,  2564  Harley 
Dr.,  Maryland  Heights,  MO  63043. 
Representative:  Laura  C.  Berry  (same 
address  as  applicant),  (314)  291-3030. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI). 

MC  145423  (Sub-8),  filed  November  10, 
1982.  Applicant:  C,  VAN  BOXELL 
TRANSPORTATION,  INC.,  763  South 
Oakwood,  Detroit,  MI  48217. 
Representative:  William  B.  Elmer,  P.O. 
Box  801,  Traverse  City,  MI  49685-0801. 
616-941-5313.  Transporting  waste  oil 
and  reclaimed  oil,  between  Detroit,  MI, 
on  the  one  hand,  and,  on  the  other, 
points  in  IL,  IN.  KY.  OH.  PA.  and  WI. 

MC  157782  (Sub-4),  filed  November  9, 
1982.  Applicant:  DAVID  C.  BRITTON, 
P.O.  Box  1404.  Grand  Forks,  ND  58206. 
Representative:  David  C.  Britton.  (same 
address  as  applicant).  (701)  772-6681. 


Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  lA,  MN,  MT. 
NE.  ND,  SD  and  WI.  on  the  one  hand. 
and.  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI). 

MC  163353,  filed  November  10.  1982. 
Applicant:  EAST  COAST  PRODUCE 
CARRIERS,  INC.,  Route  537,  Cream 
Ridge,  NJ  08514.  Representative:  Chester 
A.  Zyblut,  366  Executive  Bldg..  1030 
Fifteenth  St..  NW.  Washington,  DC 
20005,  202-296-3555.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between 
Philadelphia.  PA,  points  in  NY  and  ,\'), 
on  the  one  hand.  and.  on  the  other, 
Chicago,  IL,  and  points  in  CA. 

.MC  164592,  filed  November  5.  1982, 
Applicant:  FOUR  N  TRUCKLN'G.  INC. 
Rte.  7,  Box  114,  Lawrenceburg,  TN  38464. 
Representative:  Henry  E.  Seaton.  1024 
Pennsylvania  Bldg.,  425  13th  St..  NW. 
Washington.  DC  2(XX)4,  (202)  347-8862. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  the  U.S,  under 
continuing  contract(s)  with  Dyna-Pak 
Corporation,  of  Lawrenceburg.  TN. 

MC  164602.  filed  November  5, 1982. 
Applicant:  ).  R.  BUS  LINES,  INC.,  726 
Puma  Canyon  Lane.  Glendora.  CA 
91740.  Representative:  Donald  R. 
Hedrick,  P.O.  Box  4334.  Santa  Ana,  CA 
92702,  (714)  667-8107.  Transporting 
passengers  and  their  baggage  in  the 
same  vehicle,  in  round-trip  charter  or 
special  operations,  beginning  and  ending 
at  points  in  Los  Angeles  County,  CA, 
and  extending  to  points  in  AZ.  NV,  UT, 
WY.  and  TX. 

MC  164612.  filed  November  8,  1982. 
Applicant:  R.W.G.  TRANSPORTATION, 
INC.,  4682  Weyburn  Lane,  Stone 
Mountain,  GA  30083.  Representative: 
Kim  G.  Meyer,  P.O.  Box  56282,  Atlanta. 
GA  30303,  404-523-1717.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI). 

MC  164613,  filed  November  8, 1982. 
Applicant:  BLUE  DAISY  CEMENT 
PRODUCTS,  INC..  314  East  Compton 
Blvd.,  Gardena,  CA  90247. 
Representative:  Robert  C.  Becker  (same 
address  as  applicant),  213-321-1933. 
Transporting  building  materials, 
between  points  in  Clark  County,  NV, 
and  points  in  Los  Angeles,  Orange,  San 
Bernardino,  Riverside,  and  Ventura 
Counties,  CA. 

For  the  following,  please  direct  status 
calls  to  team  4  at  202-275-7669. 


Volume  No.  OP4-036 

Decided:  November  18.  1982 
By  the  Commission.  Review  Board  No.  2, 
Members  Carlelon.  Williams 

MC  110287  lSub-7),  filed  November  5 
1982.  applicant:  SARLO  TRUCKING 
SERVICE,  INC..  820  Jersey  Ave., 
Gloucester  City.  .NJ  08030. 
representative;  Alan  Kahn.  1430  Land 
Title  Bldg..  Philadelphia.  PA  19110.  (215) 
561-1030.  Transporting  ^'enero/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between 
Philadelphia,  PA  and  Jacksonville.  FL. 
on  the  one  hand.  and.  on  the  other,  those 
points  in  the  U.S.  in  the  east  of  NY.  PA. 
WV.  VA,  NC.  GA,  and  FL. 

MC  125687  (Sub-30).  filed  November  4. 
19R2.  Applicant:  EASTERN  STATES 
TRA.\SPQR1  ATION  PA.  INC.,  1060 
Lafayette  St.,  York.  PA  17405. 
Representative:  Jeremy  Kahn,  Suite  733 
Investment  Bldg.,  151i"k  St.,  N.W., 
Washington,  DC  20005,  (202)  783-3525. 
Transporting  food  and  related  products, 
between  points  in  ME,  NH,  VT,  MA,  RI. 
CT,  NY,  NJ,  PA.  DE.  MD,  VA,  and  DC. 

MC  144986  (Sub-6).  filed  November  2. 
1982.  Applicant:  STABLER  TRUCKING 
&  LEASING,  INC.,  208  E  Harrison  St.. 
Wapakoneta,  OH  45895  Representative; 
John  L  Alden,  1396  W  Fifth  Ave., 
Columbus,  OH  43212,  (614)  481-8821. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
household  goods),  between  points  in 
OH.  on  the  one  hand,  and.  on  the  other. 
points  in  the  U.S.  (except  AK  and  HI). 

MC  134616  (Sub-4),  filed  November  5, 

1982  Applicant   KEARNEY'S 
TRUCKING  SERVICE.  INC,  RO.  Box 
264.  Portland,  PA  18351   Representative: 
Raymond  Talipski,  121  S  .Main  St.. 
Taylor,  PA  18517,  (717)  344-8030. 
Transporting  (1)  food  and  related 
products,  between  points  in  Houston 
County,  GA.  Forsyth  County.  NC.  Allen 
County.  L\,  on  the  one  hand,  and,  on  the 
other,  points  in  Monroe  County.  PA.  and 
(2)  coal  and  coal  products,  between 
points  in  SchuykiU.  Northumberland, 
Luzerne,  Clarion,  Centre.  Clearfield. 
)efferson,  Cambria,  Indiana,  .Armstrong 
and  Butler  Counties,  PA,  on  the  one 
hand,  and.  on  the  other,  points  in  RI. 
.MA.  CT,  ME,  NH,  NY.  NJ,  and  VT. 

MC  152987  (Sub-1),  filed  November  5, 
1982.  Applicant;  MAGANN 
EQUIPMENT,  INC,  P.O.  Box  1242, 
Georgetown,  SC  29440.  Representative: 
Mitchell  King,  Jr.,  P.O.  Box  5711, 
Greenville,  SC  29606.  (803)  288-6000. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
household  goods),  (1)  between  points  in 
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NC.  SC  and  VA,  and  (2)  between  points 
in  (1)  above,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S.  (except  AK 
and  HI). 

MC  154826  (Sub-1),  filed  November  4, 
1982.  Applicant:  R.  F.  TRUCKING,  INC., 
N24  W25162  Bluemond  Rd.,  Pewaukee, 
WI  53072.  Representative:  Daniel  R. 
Dineen,  710  N.  Plankinton,  Milwaukee, 
WI  53203,  (414)  273-7410.  Transporting 
metal  products,  between  Chicago,  IL, 
and  Milwaukee,  WI,  on  the  one  hand, 
and,  on  the  other,  points  in  IL.  IN,  MI, 
OH,  and  WI. 

MC  162977,  filed  November  4, 1982. 
Applicant:  WALLY  PETERSON,  d.b.a. 
WALLY  PETERSON  TRUCKING,  1417 
N.  Broad  St.,  Mankato,  MN  56001. 
Representative:  James  M.  Christenson, 
4444  IDS  Center,  80  S.  Eighth  St., 
Minneapolis,  MN  55402,  (612)  339-4546. 
Transporting  feed  and  feed  ingredients 
and  building  materials,  between  points 
in  MN  and  WI,  on  the  one  hand,  and.  on 
the  other,  points  in  AR,  GA,  lA,  ID,  IL, 
LA.  MI.  MN,  MT,  NE.  OR.  SD,  WA,  ND, 
WI.  and  WY. 

MC  164136.  filed  November  4. 1982. 
Applicant:  DOUGLAS  H.  WINN,  an 
individual,  d.b.a.  D.  H.  WINN 
TRUCKING,  P.O.  Box  24.  Lockford,  CA 
95237.  Representative:  Robert  G. 
Harrison,  4299  James  Dr.,  Carson  City. 
NV  89701,  (702)  882-5649,  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  North 
American  Refractories  Co.  of  Cleveland, 
OH. 

MC  184567,  filed  November  4, 1982. 
Applicant:  RICHARD  W.  O'NEILL,  d.b.a. 
O'NEILL  TRANSPORT  SERVICE.  7176 
Lime  Ave.,  Long  Beach,  CA  90805. 
Representative:  Richard  W.  O'Neill 
(same  address  as  applicant),  (213)  630- 
5516.  Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contract(9)  with  Universal  Paper  Goods 
Co..  and  its  subsidiary.  Master  Products, 
Incorporated  both  of  Los  Angeles.  CA. 

MC  164586.  filed  November  5. 1982. 
Applicant:  CAL's  MOVING.  INC.  1354 
Stelton  Rd..  Piscataway,  NJ  08854. 
Representative:  Edwin  L.  Scherlis.  Suite 
420. 1315  Walnut  St.,  Philadelphia.  PA 
19107.  (215)  732-3838.  Transporting 
household  goods,  between  points  in  PA, 
NJ,  DE.  ME.  VT.  NH,  MA,  CT,  RI.  NY. 
MD.  VA.  OH.  NC.  SC.  GA.  AL.  FL.  KY, 
TN.  and  WV. 

MC  164596.  filed  November  4. 1982. 
Applicant:  CARRY  TRANSIT.  INC.,  2205 


West  Harrison  St.,  Chicago,  IL  60612. 
Representative:  Irwin  D.  Rozner,  134 
North  LaSalle  St.,  Chicago,  IL  60602, 
(312)  782-6937.  Transporting /oo(/ o/?^/ 
related  products,  between  points  in  IL, 
lA,  IN,  MI.  WI,  OH.  KS  and  MN. 

MC  164597,  filed  November  5, 1982. 
Applicant:  RALPH  DAVID  d.b.a.  DAVID 
HAUUNG  CO.,  P.O.  Box  939,  East  St. 
Louis,  IL  62203.  Representative:  Joseph 
E.  Rebman,  314  N.  Broadway,  Suite  1300, 
St.  Louis,  MO  63102,  (314)  421-0845. 
Transporting  machinery,  pulp,  paper 
and  related  products,  metal  products, 
scrap  materials,  and  clay,  concrete, 
glass  or  stone  products,  between  points 
in  IL,  IN,  lA  and  MO,  on  the  one  hand, 
and.  on  the  other,  points  in  AL,  AR,  FL, 
GA,  lA,  IL.  IN,  KS,  KY,  LA,  MA,  MI.  MN, 
MO,  MS,  NC,  NE,  ND.  NJ.  NY.  OH.  OK, 
PA.  SC,  SD,  TN,  TX,  VA,  WI  and  WV. 

MC  164607,  filed  November  8,  1982. 
Applicant:  GERALD  E.  ORT 
TRUCKING,  INC..  Rt.  1,  Dreier  Rd..  New 
London,  WI  54961.  Representative: 
Charles  E.  Dye.  Swan  Lake  Village, 
Saddle  Ridge,  No.  832,  Portage,  WI 
53901,  (608)  742-3579.  Transporting /oorf 
and  related  products,  between 
Milwaukee,  WI,  points  in  Winnebago 
and  Brown  Counties.  WI.  and  Chicago,. 
IL,  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

MC  164616,  filed  November  8, 1982. 
Applicant:  SUN  COAST 
TRANSPORTATION,  INC.,  11620  N. 
60th  St.,  Scottsdale,  AZ  85254. 
Representative:  Andrew  V.  Baylor,  337 
E.  Elm  St.,  Phoeniz,  AZ  85012.  (602)  274- 
5146.  Transporting  such  commodities  as 
are  dealt  in  or  used  by  grocery  and  food 
business  houses,  hardware,  discount, 
drug,  variety  and  department  stores, 
between  points  in  AZ,  CA,  ID,  NV,  OR, 
UT,  and  WA. 
Agatha  L.  Mergenovich. 
Secretary- 

|FR  Doc  82-32141  Filed  11-23-82.  8:45  am| 
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Motor  Carriers;  Decision-Notice; 
Finance  Applications 

The  following  applications,  filed  on  or 
after  July  3, 1980.  seek  approval  to 
consolidate,  purchase,  merge,  lease 
operating  rights  and  properties,  or 
acquired  control  of  motor  carriers 
pursuant  to  49  U.S.C.  11343  or  11344, 
Also,  applications  directly  related  to 
these  motor  finance  applications  (such 
as  conversions,  gateway  eliminations, 
and  securities  issuancess]  may  be 
involved. 

The  applications  are  governed  by  49 
CFR  1182.1  of  the  Commission's  Rules  of 
Practice.  See  Ex  Parte  55  (Sub-No.  44), 


Rules  Governing  Applications  Filed  By 
Motor  Carriers  Under  49  U.S.C.  11344 
and  11349.  363  I.C.C.  740  (1981).  These 
rules  provide  among  other  things,  that 
opposition  to  the  granting  of  an 
application  must  be  filed  with  the 
Commission  in  the  form  of  verified 
statements  within  45  days  after  the  date 
of  notice  of  filing  of  the  application  is 
published  in  the  Federal  Register. 
Failure  seasonably  to  oppose  will  be 
construed  as  a  waiver  of  opposition  and 
participation  in  the  proceeding.  If  the 
protest  includes  a  request  for  oral 
hearing,  the  request  shall  meet  the 
requirements  of  Rule  242  of  the  special 
rules  and  shall  include  the  certification 
required. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1182.1.  A  copy  of  any 
application,  together  with  applicant's 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  applicant  of  $10,000,  in 
accordance  with  49  CFR  1182.2(d). 

Amendments  to  the  request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  the  operating 
authority  involved  in  the  application  to 
conform  to  the  Commission's  policy  of 
simplifying  grants  of  operating  authority. 

We  find,  with  the  exception  of  those 
applications  involving  impediments  (e.g.. 
jurisdictional  problems,  unresolved 
fitness  questions,  questions  involving 
possible  unlawful  control,  or  improper 
divisions  of  operating  rights)  that  each 
applicant  has  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  U.S.C.  11301, 11302. 
11343. 11344,  and  11349.  and  with  the 
Commission's  rules  and  regulations,  that 
the  proposed  transaction  should  be 
authorized  as  stated  below.  Except 
where  specifically  noted  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  does  it  appear 
to  qualify  as  a  major  regulatory  action 
under  the  Energy  Policy  and 
Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or.  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice.  To 
the  extent  that  the  authority  sought 
below  may  duplicate  an  applicant's 
existing  authority,  the  duplication  shall 
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not  be  construed  as  conferring  more 
than  a  single  operating  right. 

Applicant(8)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decisions-notice,  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 

Dated:  November  18, 1982. 
By  the  Commission.  Heber  P.  Hardy, 
Director,  Office  of  Proceedings. 

Agatha  L.  Mergenovich, 

Secretary. 

MC  F-14977,  filed  October  18, 1982. 
R.G.  STANKO  EXPRESS,  INC. 
(STANKO)  P.O.  Box  127  Gering,  NE 
69341)— Purchase— I.T.L,,  INC.  (I.T.L.) 
{P.O.  Box  24,  Gering,  NE  [69341). 
Representative:  Bradford  E.  Kistler,  P.O. 
Box  82028,  Lincoln,  NE  68501-2028. 
Stanko  seeks  authority  to  purchase  the 
interstate  operating  rights  and  property 
of  I.T.L..  Stanko  is  purchasing  the 
intestate  operating  rights  contained  in 
I.T.L.'s  (A)  permit  No.  MC-128304  and 
Sub-Nos.  IF  and  4F  which  authorizes  the 
transportation  of  (1)  such  merchandise 
is  dealt  in  by  wholesale  and  retail 
grocery  businesses,  between  points  in 
CO,  NE,  SD  and  WY,  (2)  such 
commodities  as  are  dealt  in  by  grocery 
houses  (except  commodities  in  bulk), 
from  points  in  the  U.S.  in  and  west  of 
LA,  AR,  MO,  IL  and  WI  (except  AK  and 
HI)  to  Gering,  NE,  and  (3)  such 
commodities  are  dealt  in  by  grocery 
business  houses  (except  commodities  in 
bulk),  (a)  between  points  in  CO,  NE,  SD, 
and  WY,  and  (b)  between  points  in  the 
US  (except  AK  and  HI),  and  (2)  sugar 
(except  in  bulk),  from  the  facilities  of  the 
Great  Western  Sugar  Company  in  NE  to 
points  in  AZ.  AR,  CA,  CO,  lA,  KS.  MN, 
MO,  NE.  NV.  NM,  OK,  TX  and  UT. 
Stanko  holds  motor  contract  carrier 
authority  pursuant  to  permits  issued  in 
Docket  No.  MC-138522. 

|FR  Doc.  82-32147  Filed  11-23-82:  8:4S  am) 
BILLING  CODE  7035-01-M 


[Volume  No.  OP3-24] 

Motor  Carriers;  Permanent  Authority 
Decision;  Decision-Notice 

Decided:  November  16, 1982. 

The  following  applications,  filed  on  or 
after  July  3. 1980,  seek  approval  to 
consolidate,  purchase,  merge,  lease 
operating  rights  and  properties,  or 
acquire  control  of  motor  carriers 
pursuant  to  49  U,S,C,  11343  or  11344. 
Also,  applications  directly  related  to 
these  motor  finance  applications  (such 
as  conversions,  gateway  eliminations, 
and  securities  issuances)  may  be 
involved. 


The  applications  are  governed  by 
Special  Rule  240  of  the  Commission's 
Rules  of  Practice  (49  CFR  1100.240).  See 
Ex  Parte  55  (Sub-No.  44).  Rules 
Governing  Applications  Filed  By  Motor 
Carriers  Under 49  U.S.C.  11344  and 
11349,  363  I.C.C.  740  (1981).  These  rules 
provide  among  other  things,  that 
opposition  to  the  granting  of  an 
application  must  be  filed  with  the 
Commission  in  the  form  of  verified 
statements  within  45  days  after  the  date 
of  notice  of  filing  of  the  application  is 
published  in  the  Federal  Register. 
Failure  seasonably  to  oppose  will  be 
construed  as  a  waiver  of  opposition  and 
participation  in  the  proceeding.  If  the 
protest  includes  a  request  for  oral 
hearing,  the  request  shall  meet  the 
requirements  of  Rule  242  of  the  special 
rules  and  shall  include  the  certification 
required. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
.49  CFR  1100.241.  A  copy  of  an 
application,  together  with  applicant's 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  applicant  of  $10.00.  in 
accordance  with  49  CFR  1100.241(d). 

Amendments  to  the  request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  the  operating 
authority  involved  in  the  application  to 
conform  to  the  Commission's  policy  of 
simplifying  grants  of  operating  authority. 

We  find,  with  the  exception  of  those 
applications  involving  impediments  (e.g.. 
jurisdictional  problems,  unresolved 
fitness  questions,  questions  involving 
possible  unlawful  control,  or  improper 
divisions  of  operating  rights)  that  each 
applicant  has  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  U.S.C.  11301.  11302. 
11343,  11344,  and  11349,  and  with  the 
Commission's  rules  and  regulations,  that 
the  proposed  transaction  should  be 
authorized  as  stated  below.  Except 
where  specifically  noted  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  does  it  appear 
to  qualify  as  a  major  regulatory  action 
under  the  Energy  Policy  and 
Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  applicaUon  directly  related 
thereto  filed  within  45  days  of 
publication  (or.  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice.  To 


the  extent  that  the  authority  sought 
below  may  duplicate  an  applicant's 
existing  authority,  the  duplication  shall 
not  be  construed  as  conferring  more 
than  a  single  operating  right. 

Applicant(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied 

By  the  Commission,  Review  Board  .Number 
2.  Members  Carleton,  Williams,  and  Ewing. 

MC  F-14983.  filed  October  25.  1982. 
SPACE  CENTER.  INC.  (Space)  (444 
Lafayette  Rd..  St.  Paul.  MN  55101 1— 
continuance  in  control — SPACE 
CE.\TER  TRANSPORT.  INC. 
(Transport) — initial  common  carrier 
(same  address  a.s  Space] 

Representative;  James  E.  Ballenthin. 
1016  Conwed  Tower.  444  Cedar  St..  St. 
Paul.  M.\,  55101.  (612)227-7731,  Space 
seeks  authority  to  continue  m  control  of 
TransDort  upon  tht  institution  by 
Transport  of  operations,  in  interstate  or 
foreign  commerce,  as  a  motor  common 
carrier.  Logistiks,  Inc..  a  publicly  held 
non-carrier  and  majontv  stockholder  of 
Space,  seeks  authont>  to  acquire  control 
(if  said  right.s  through  the  transaction 
Space  also  controls  .'Ml  Area  Express 
Inc.  (MC  157516),  Space  Carriers.  Inc. 
(MC  136512).  and  Witte  Transportation 
Company  (,MC  8964).  all  of  which  are 
common  earners.  The  control  was 
approved  in  MC-F  14859  Transport 
seeks  to  transport  in  MC  148174,  general 
commodities,  between  nine  (9)  States. 
Impediment:  This  proceeding  will  be 
held  open  to  enable  the  applicable  to 
submit  an  affidavit  setting  forth  cogent 
and  acceptable  reasons  why  duplicate 
operating  rights  under  common  control 
should  be  permitted.  Condition;  So  far 
as  can  be  ascertained  from  the  evidence 
of  record  in  this  proceeding,  Logistiks, 
Inc.  is  a  non-earner  with  its  investments 
and  functions  primarily  related  to 
transportation.  Accordingly, 
concurrently  with  consummation  of  the 
transaction  authorized  to  this 
proceeding,  Logistiks,  Inc.  will  be 
considered  a  motor  carrier  within  the 
meaning  of  49  U.S.C.  11348.  It  will 
therefore  be  subject  to  the  applicable 
provisions  of  49  U.S.C.  Subtitle  IV, 
subchapter  III  of  chapter  111  relating  to 
reporting  and  accounting,  and  of  49 
US.C.  11302  relating  to  the  issuance  of 
securities. 

The  following  operating  rights 
applications,  filed  on  or  after  July  3. 
1980,  are  filed  in  connection  with 
pending  finance  applications  under  49 
U.S.C.  10926.  11343  or  11344,  The 
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applications  are  governed  by  Special 
Rule  252  of  the  Commission's  General 
Rules  of  Practice  (49  CFR  1100.252). 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  Persons  submitting 
protests  to  applications  filed  in 
connection  with  pending  finance 
applications  are  requested  to  indicate 
across  the  front  page  of  all  documents 
and  letters  submitted  that  the  involved 
proceeding  is  directly  related  to  a 
finance  application  and  the  finance 
docket  number  should  be  provided.  A 
copy  of  any  application,  together  with 
applicant's  supporting  evidence,  can  be 
obtained  from  any  applicant  upon 
request  and  payment  to  applicant  of 
$10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  However,  the 
Commission  may  have  modified  the 
application  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exceptions  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  um-esolved  fitness  questions, 
and  jurisdictional  problems)  we  find, 
preliminarily,  that  each  applicant  has 
demonstrated  that  its  proposed  service 
warrants  a  grant  of  the  application 
under  the  governing  section  of  the 
Interstate  Commerce  Act.  Each 
applicant  is  fit,  willing,  and  able 
properly  to  perform  the  service  proposed 
and  to  conform  to  the  requirements  of 
Title  49,  Subtitle  IV,  United  States  Code, 
and  the  Commission's  regulations. 
Except  where  specifically  noted,  this 
decision  is  neither  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  in  the  form  of  verified 
statements  as  to  the  finance  application 
or  to  the  following  operating  rights 
applications  directly  related  thereto 
filed  within  45  days  of  publication  of 
this  decision-notice  (or,  if  the 
application  later  becomes  unopposed), 
appropriate  authority  will  be  issued  to 
each  applicant  (except  where  the 
application  involves  duly  noted 
problems)  upon  compliance  with  certain 
requirements  which  will  be  set  forth  in  a 
notification  of  effectiveness  of  this 
decision-notice.  Within  60  days  after 
publication  an  applicant  may  file  a 
verified  statement  in  rebuttal  to  any 
statement  in  opposition. 

Applicant(8)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 


period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

By  the  Commission.  Review  Board  Number 
2.  Members  Carleton.  Williams  and  Ewing. 

MC  148174,  filed  October  25, 1982. 
Applicant:  SPACE  CENTER 
TRANSPORT,  INC.,  444  Lafayette  Rd., 
St.  Paul,  MN  55101.  Representative: 
James  E.  Ballenthin,  1016  Conwed 
Tower,  444  Cedar  St.,  St.  Paul,  MN 
55101,  (612)  227-7731.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
IL,  lA,  KS,  MN.  MO,  NE,  ND,  SD,  and 
WI.  Restriction:  The  authority  granted 
herein  shall  not  be  severable  by  sale  or 
otherwise  from  the  authority  held  by  All 
Area  Express  Inc.,  Space  Carriers,  Inc., 
and  Witte  Transportation  Company. 

Note. — This  application  is  directly  related 
to  MC-F  14983,  published  in  this  same 
Federal  Register  issue. 
.Agatha  L.  Mergenovich, 

Secretary. 

:FR  Doc  82-121 48  Filed  11-23-82;  8:45  am| 
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Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
49  CFR  1160.1-1160.23  of  the 
Commission's  Rules  of  Practice.  These 
vAes  were  published  in  the  Federal 
Register  on  December  31, 1980,  at  45  FR 
86771  and  redesignated  at  47  FR  49583, 
November  3,  1982.  For  compliance 
procedures,  refer  to  the  Federal  Register 
issue  of  December  3,  1980,  at  45  FR 
80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1160.40-1160.49.  Applications 
may  be  protested  only  on  the  grounds 
that  applicant  is  not  fit,  willing,  and  able 
to  provide  the  transportation  service  or 
to  comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  copy  of 
any  application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 


Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV. 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quahty  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or,  if  the 
application  later  become  unopposed), 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

By  the  Commission,  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 
Agatha  L.  Mergenovich. 
Secretary. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  to  Team 
2,  (202)  275-7030. 

Volume  No.  OP  2-294 

Decided:  November  16, 1982, 

MC  164593.  filed  November  5. 1982. 
Applicant:  STAR  FUGHT  SERVICES. 


1 J  M  I 
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IXC.  123  PenrBylvnni.1  Ave  .  South 
Kearney.  .\'J  07032.  Represe.nicitive: 
C:hristopher  H.  Riley.  Jr..  7t1^  North  Vi-.'^h 
'^>;..  P.O.  Box  167.  MiUvilie.  .NJ  nf;332. 
'..t9-fl25-54()0.  As  a  brokur  of ,!?«/; pra/ 
^ommodUies  (except  household  goods). 
Setween  points  in  the  US.  (excfpt  AK 
..ridHl). 

For  the  following,  please  d-rect  status 
■p.quiries  to  Team  1  at  202-27r>-7992. 

V  oiiime  No.  OPl-203 

i)t^cided.  November  Id   1*;:: 

MC  129631  (Sub-85).  l-t:d  OcIoh.T  21, 
!"82,  Applicant:  PACK  TR.A.VS.pOHT. 
\C..  3975  S.  300  VV,.  Siih  Lake  City.  UT 
H4107.  Representative:  Timothy  R. 
Stivers.  P.O.  Box  ISr'G.  Boise.  ID  837(11 
1208)  343-3071.  (1)  As  a  br-okp-a'. 
■^ennra/  rommoJ:t;es  (except  household 
goods),  between  points  in  the  U.S.,  and 
(2)  transporting,  for  or  on  bei"  alf  of  the 
United  States  Government,  ^^ere.'-o/ 
(  onimoditics  (exi.ept  used  household 
MOods.  hazardous  or  secr-'t  materials, 
jnd  sensitive  weapons  ,'nd  munitions), 
liotween  points  in  the  U.S. 

MC  14623!  (Sub-2).  filed  October  25, 
1982.  Applicant:  SEATON  SMiTHSO.N 
FLEGFJ.  AND  JERRY  DHA.\'  FLECEL. 

u.b.a.  s.  s.  fle:gel  iri'ckim;.  r*  \. 

Box  867.  Prinevillp.  OR  97754. 
Representative:  Lawrence  V.  Smart,  jr., 
4!P  \"W  23rd  Ave.,  Porlland.  OR  97.710. 
!503|  226-3755.  (1)  As  a  i.';.,.-.,'V  of 
■-:>neral  conunudiUes  (except  household 
.uoods).  betw^een  poiiits  in  the  U.S. 
(except  AK  and  111),  and  (2)  transporting 
for  or  on  behalf  of  the  United  Stales 
G(jvernnent,  general  tominodilips 
It  >crpt  used  household  goods. 
!;.i7.ardous  or  secret  nialerials.  and 
sensitive  weapons  a.^d  munitions), 
hetweea  points  in  th*-  U.S.  (except  ,\K 
and  HI). 

MC  164581,  filed  November  4,  1982. 
Apphc.inl:  ,M  <i  S  ENTERPRiSF:S.  4671 
Slorm  .Mountain  Drive,  P.O.  Box  151360. 
Sail  Lake  City.  LT  84115. 
I'epiescntative:  Sue  E.  Kjle  (same 
..ddress  as  applicant),  (801)  268-6905.  (1) 
.•\s  a  krok(?r  of  gprwra!  cominod:t:es 
(except  household  goods),  between 
points  in  the  U.S..  and  [2]  transporting 
I' I  for  or  on  behalf  of  the  United  States 
G 1 ;  vernment.  gi-'s leraJ  rorrmoditifs 
icxcept  used  household  goods, 
hizardoiis  or  secret  materials,  and 
sensitive  weapons  and  mun'tiops),  (b) 
.-shipments  weighing  100  pounds  or  less  if 
fr-msportod  in  a  motor  v  ehicle  in  which 
I'd  one  package  exceeds  100  pounds.  ((.! 
'  ^  'i/  and  other  edible  prodiu  >.s  niui 
byprnducts  intended  for  humnn 
( tipsiumption  (except  alcoholic 
beverages  and  drugs).  agricuHurtil 
h.  nestone  and  fertdizers.  and  other  snij 


conditioners  liy  ;he  ov.nc  of  the  motor 
vehicle  in  such  vehicle  and  (HI  ,..-,i^d 
boLsehoJd gnod^  f(;r  the  account  .'I  'he 
United  States  Government  incident  to 
;he  performance  of  a  pack-and-crate 
service  on  behalf  of  the  Department  of 
Defense,  between  points  in  the  U.S. 

rH  Oiv    lU-32149  riled  !!    :a-8Z  8.45  am) 
BILLING  COOS   rC35-01-»l 


Motor  Carrier  Temporary  Authority 
Applications 

The  loli.nving  are  notices  of  filing  of 
-ppiications  for  temporary  authority 
under  Section  10928  of  the  Interstate 
Commerce  Act  and  in  accordance  with 
Ihe  provisions  of  49  CFR  1131.3.  These 
rules  provide  that  an  original  and  two 
(2]  copies  of  protests  to  an  application 
may  be  filed  wilh  the  Regional  Office 
named  ir.  the  Federal  Register 
publication  no  later  thaii  the  15th 
calendar  day  after  the  date  the  notice  of 
the  filing  of  the  epp'-cation  is  published 
in  the  Federal  Register.  One  copy  of  the 
protest  must  be  ser\  ed  on  the  applicant, 
or  its  authorized  representative,  if  any. 
and  the  protestant  must  certify  that  such 
service  has  been  made.  The  protest  must 
identify  the  operating  authority  upon 
vvl'ii Ji  It  is  predicated,  specifying  the 
"MC"  docket  and  "Sub"  number  and 
quoting  the  particular  portion  of 
authority  upon  which  it  relies.  Also,  the 
protestant  shall  specify  the  service  it 
ran  and  vv:!!  provide  and  the  amount 
and  type  equipment  it  will  make 
available  for  use  in  connection  with  the 
service  ctmtempla*'-'d  by  the  TA 
application.  The  weight  accorded  a 
protest  shall  be  governed  by  the 
completeness  and  pertinence  of  the 
prolestanfs  information. 

Except  as  otherwise  specifically 
noted,  each  applicant  states  that  there 
will  be  no  significant  effect  on  th? 
quality  of  the  human  envTonmnnt 
resulting  from  approval  of  its 
application. 

A  copy  of  the  application  is  on  file, 
and  can  be  examined  at  the  ICC 
Regional  Office  to  which  protests  are  to 
be  transmitted. 

Note. — All  applications  seek  authority  to 
operate  as  a  common  carrier  over  irregular 
routes  ex.-:ept  as  otherwise  noted. 

Notice  No.  F  216 

The  fiillowing  applications  were  filed 
in  Region  3.  Send  protests  to:  ICC, 
Regional  .Authority  Center.  Room  3(X). 
1776  Peachtree  Street,  NE..  Atlanta.  G.\ 
30:iO9. 

.MC  162215  (Sub-3-lTA).  filed 
November  15.  1982.  Applicant: 


SKMINCJ'J-  REFINING  GO    INC.,  P.O. 
B^x  1217.  Panama  City.  FL  32401. 
Representative:  Mark  S.  Gray,  Suite 
1006.  225  Peachtree  St..  .NE.,  Atlanta.  GA 
30303.  Denatured  ethyl  alcohol 
(ethonol).  in  bulk,  between  points  in  the 
states  of  AL,  FL.  GA.  SC  and  TN.  under 
continuing  contract  with  A.  E.  Staley 
Manufacturing  Company,  Decatur.  IL. 
Supporting  shipper:  A.  E.  Staley 
Manufacturing  Co.,  2200  East  Eldorado 
St..  Decatur.  IL  62525. 

MC  104149  (Sub-3-5TA),  filed 
November  15.  1982.  Applicant: 
OSBORNE  TRUCK  UNE.  INC..  516 
North  31st  Street.  Birmingham.  AL  35202. 
Representative:  William  P.  Jackson.  Jr.. 
3426  N.  Washington  Boulevard.  Post 
Office  Box  1240,  Arlington.  VA  22210. 
Contract:  irregular  routes,  such 
commodities  as  are  dealt  m  or  used  by  a 
manufacturer  of  metal  products. 
between  the  facilities  of  Copperweld 
Corporation  at  or  near  Warren,  OH. 
Shelby,  OH,  and  Chicago,  IL  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S.  (except  AL  and  HI),  Restriction: 
Restricted  to  transportation  provided 
under  continuing  contract  or  contracts 
with  Copperweld  Corporation. 
Supporting  shipper.  Copperweld 
Corporation,  7401  South  Linder.  Chicago, 
IL  60638, 

MC  121667  (Sub-3-2TA).  filed 
November  15, 1982.  Applicant: 
SMALU^Y  TRANSPORTATION 
COMPANY.  P.O  Box  5175,  Tampa.  FL 
33675.  Representative:  Ansley  Watson, 
Jr..  P.O.  Box  1531,  Tampa,  FL  33601. 
Contract  carrier,  irregular  routes,  lawn 
and  patio  furniture,  and  commodities 
used  in  tlie  manufacture  and 
distribution  of  such  furniture  (1) 
between  Brooksville.  FL  Louisburg.  NC, 
and  Nacogdoces.  TX,  (2)  from  Ocala,  FL 
to  Louisburg,  .NC,  and  Nacogdoces,  TX. 
(3)  from  Clearwater,  Miami  and  Tampa. 
Vh,  to  Louisburg,  NC,  (4)  from 
Clearwater,  Jacksonville  and  Miami,  FL. 
to  Nacogdoces.  TX,  (5)  from  Forest  City 
and  High  Point,  NC,  to  Brooksville,  FI„ 
andMacogdor.es,  T^.  and  (6)  from 
Jacksonville,  TX.  to  Brooksville.  FL  and 
Louisburg,  NC,  under  continuing 
C(mtract(s)  with  Sun  Terrace  Casual 
Furniture,  division  of  Gay  Products,  Inc.. 
Clearwater.  FL.  Supporting  shipper:  Sun 
Terrace  Casual  Furniture,  division  of 
Gay  Products,  Inc.,  520  Howard  Ct.. 
Clearwater.  FL  33516. 

MC  157383.  (Sub-3-2TA)  filed 
November  10.  1982.  Applicant: 
GUILFORD  TRANSPORT  COMPAN-i 
INC.,  2112  S  Elm  Street.  High  Point.  NC 
27262.  Representative:  Terrell  C,  Clark, 
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P.O.  Box  25,  Stanleytown.  VA  24168. 
New  Furniture,  from  points  in  Burke, 
Caldwell.  Catawba,  Cumberland. 
Forsyth,  and  Randolph  Counties,  NC  to 
points  in  OK  and  TX  and  points  in  the 
US  in  and  east  of  MN,  lA,  MO,  AR,  and 
LA.  Supporting  shippers:  There  are 
seven  statements  in  support  of  the 
application  which  may  be  examined  at 
the  ICC  Regional  Office,  Atlanta,  GA. 

MC  162215  (Sub-»-lTA)  filed 
November  10, 1982.  Applicant;  TOMMY 
N.  PASS  d.b.a.  LITTLE  INDIAN 
TRUCKING,  404  Oothcalooga  Street. 
Calhoun.  GA  30701.  Representative: 
Mark  S.  Gray,  Suite  1006,  225  Peachtree 
St.,  NE..  Atlanta,  GA  30303.  Carpets. 
mats  or  rugs,  and  materials  and  supplies 
utilized  in  the  manufacture  and 
installation  thereof:  between  points  in 
GA,  on  the  one  hand.  and.  on  the  other, 
points  in  NY,  P.\.  NJ,  and  CT.  Supporting 
shippers:  Montauk  Rug  &  Carpet 
Corporation,  63  Price  Parkway. 
Farmmgdale.  NY  11735,  Diane  Carpet 
Corporation,  29  Stacey  Lane  East,  E. 
Northport,  NY  11731;  Merritt  Carpets, 
Inc.,  855  Fl  Conklin  Street,  East 
Fdrrai.ngdale.  NY  11735 

The  following  applications  were  filed 
in  Region  5.  Send  protest  to:  Consumer 
Assistance  Center,  Interstate  Commerce 
Commission.  411  West  7th  Street.  Suite 
500,  Fort  Worth,  TX  76102. 

MC  52460  (Sub-5-47TA).  filed 
November  12, 1982.  Applicant:  ELLE.X 
TRANSPORTATION,  LNC,  P.O,  Box 
9637,  Tulsa,  OK  74107.  Representative: 
William  L.  Tipton,  (same  as  above). 
Food  and  related  products  between  the 
facilities  of  Chef  Pierre  at  or  near  Forest, 
MS,  and  Traverse  City,  MI,  on  the  OPe 
hand,  and,  on  the  other,  points  in  MT, 
WY.  ND,  SD,  MD,  NT,  NJ,  NY.  PA,  CI, 
Rl.  MA.  VT,  NH.  ME,  &  DC.  Supporting 
Shipper:  Chef  Pierre,  Inc.,  Traverse  City, 
MI  49684. 

MC  112713  (Sub-5-38TA),  filed 
November  10,  1982.  Applicant:  YELLOW 
FREIGHT  SYSTEM.  INC.,  P.O  Box  7270, 
Overland  Park,  KS  66207. 
Representative:  William  F.  Martin.  Jr. 
(same  as  above).  Contract;  Irregular, 
General  commodities  (except  classes  A 
and  B  explosives,  household  goods, 
commodities  in  bulk,  and  hazardous 
wastes),  between  points  in  the  U,S,, 
under  continuing  contract  with  E.  I. 
DuPont  de  Nemours  and  Company,  Inc. 
and  its  subsidiaries,  Wilmington,  DE, 

MC  140149  (Sub.-5-3TA).  filed 
November  12,  1982.  Applicant:  M.  C. 
BUNCH,  INC.  Route  1,  Box  52,  Lake 
City,  AR  72437.  Representative;  James 
M.  Duckett,  221  W,  2nd,  Suite  411,  Little 
Rock,  AR  72201.  Lumber.  Plywood  and 
Particle  Board,  from  the  facilities  of 
Georgia  Pacific  Corporation,  at  points  in 


AR,  MS,  L^  and  AL,  to  points  in  lA,  OK, 
KS  and  MO.  Supporting  shipper:  Georgia 
Pacific  Corporation,  Crossett,  AR. 

MC  147019  (Sub-S-2TA).  filed 
November  12, 1982.  Applicant: 
WENGERT  TRANSPORTATION,  INC., 
d.b.a,  CITY  DEUVERY,  651  58th  Avenue 
Ct.,  SW.,  Cedar  Rapids,  lA  52404. 
Representative:  James  M.  Hodge,  3730 
Ingersoll  Avenue,  Des  Moines,  lA  50312. 
Frozen  and  canned  foodstuffs,  and 
tobacco  items,  from  the  facilities  of 
Gordon's  Wholesale.  Inc.  at  Des  Moines. 
lA  to  points  in  NE.  Supporting 
shipper(s):  Gorden's  Wholesale,  Inc., 
Des  Moines,  lA. 

MC  162253  (Sub-5-5TA),  filed 
November  10,  1982,  Applicant: 
SUPREME  C.\RRIERS,  INC.,  P.O  Box 
916,  So.  Sioux  City,  NE  68776. 
Representative:  James  F.  Crosby  & 
Associates,  7363  Pacific  Street,  Suite 
210B.  Omaha,  NE  68114.  Equipment. 
paper  and  related  articles,  plastics  and 
related  products,  machinery  and  related 
products,  building  and  building 
materials,  metal  products,  and  lumber 
and  wood  products,  transported  for  the 
account  of  Supreme  Wood  Products. 
Inc..  of  So.  Sioux  City.  \'E.  between 
points  in  the  U.S.  (except  AK  and  HI). 
Supporting  shipper:  Supreme  Wood 
Products,  inc..  So.  Sioux  City,  NE. 

MC  164646  (Sub-5-lTA).  filed 
November  12.  1982.  Applicant:  TOM 
CAFFRAY  d.b  a.  TOM  CAFFRAY 
SERVICE.  2005  Wilson  Roa-d, 
Chesterfield,  MO  63017.  Representative: 
B,  W.  LaTourette,  Jr,,  11  South  Meramec, 
Suite  1400.  St.  Louis,  MO  63105.  Contract 
irregular  (a)  Telephone  equipment, 
materials  and  supplies  used  in  the 
construction  and  maintenance  of 
telephone  systems  and  (b)  scrap 
materials  between  points  in  MO  located 
on  and  east  of  US,  Highway  65  and  on 
and  north  of  U.S.  Highway  60, 
Supporting  shipper:  Western  Electric 
Co.,  Inc.,  Ballwin,  MO. 

MC  164647  (Sub-5-lTA).  filed 
November  12,  1982.  Applicant:  BILLY 
JANSEN,  Route  1.  Joaquien,  TX  75954. 
Representative:  Willis  V.  Lewis,  200 
Arch  Street,  Little  Rock.  AR  72201. 
Contract:  Irregular,  Iron  end/or  steel 
articles,  rough  and  unfinished:  bands, 
pipes,  beams,  structural  and  reinforced 
iron  and/or  steel,  unfinished,  from 
Houston,  TX  to  Little  Rock.  AR. 
Supporting  shipper:  Halbert  Pipe  and 
Steel  Co.,  Inc.,  North  Little  Rock,  AR. 

The  following  applications  were  filed 
in  Region  6, 

Send  protests  to:  Interstate  Commerce 
Commission.  Region  6  Motor  Carrier 
Board,  211  Main  St.,  Suite  501.  San 
Francisco,  CA  94105. 


MC  164650  (Sub-6-lTA).  filed 
November  12, 1982.  Applicant:  D.  P. 
CURTIS  TRUCKING  CO..  546  South  1st 
West.  Richfield,  UT  84701, 
Representative:  John  B.  Anderson,  623 
East  First  South.  Salt  Lake  City.  UT 
84102.  Building  materials,  salt  and  salt 
products,  between  points  in  WA.  OR. 
ID,  UT,  NV,  CA.  OK.  TX.  NM,  CO,  AZ. 
and  WY.  for  270  days.  Supporting 
shippers:  Dry  Wall  Supply,  4617  South 
300  West.  Murray,  UT  84106: 
Harrington's  &  Co.,  760  West  Layton 
Ave.,  Salt  Lake  City,  UT  84115;  Clark 
County  Wholesale,  Inc.,  512  So.  Main 
St.,  Las  Vegas.  NV  89101;  Economy 
Builders  Supply,  9150  South  300  West, 
Salt  Lake  City,  UT  84070, 

MC  1515  (Sub-6-24TA),  filed 
November  12,  1982.  Applicant: 
GREYHOUND  LINES,  INC.,  Greyhound 
Tower,  Phoenix.  AZ  85077. 
Representative:  R.  L.  Wilson  (same 
address  as  applicant).  Common  carrier, 
regular  routes,  passengers  and  their 
baggage  and  express  and  newspapers. 
in  the  same  vehicle  with  passengers, 
between  Youngstown,  OH  and 
Pittsburgh,  PA:  From  Youngstown.  OH 
over  Interstate  Hwy  680  to  its  junction 
with  U.S.  Hwy  224,  then  over  U.S.  Hwy 
224  to  Boardman.  OH.  then  over  OH 
Hwy  7  to  its  junction  with  OH  Hwy  14, 
then  over  OH  Hwy  14  to  its  junction 
with  PAHwy  51,  then  over  PA  Hwy  51 
to  its  junction  with  PA  Hwy  60,  then 
over  PA  Hwy  60  via  the  Greater 
Pittsburgh  International  Airport  to  its 
junction  with  U.S.  Hwy  30,  then  over 
U.S.  Hwy  30  to  Pittsburgh.  PA  and  return 
over  the  same  route,  serving  all 
intermediate  points  for  180  days.  An 
underlying  E.T.A.  seeking  90  days 
authority  has  been  filed.  Supporting 
shipper:  There  are  5  supporting  shippers 
Their  statements  may  be  examined  at 
the  Regional  Office  listed. 

MC  146113  (Sub-6-lTA),  filed 
November  12, 1982.  Applicant: 
VANCOUVER  INLAND  EXPRESS,  LTD  , 
#206  14980  104th  Ave.,  Surrey,  B.C,  CD 
V3R  1M9.  Representative:  Michael  D. 
Duppenthaler,  211  S.  Washington  St., 
Seattle,  WA  98104.  Contract  carrier: 
irregular  route;  Transportation 
Equipment,  between  points  in  the  U.S.. 
under  continuing  contract(s)  with 
Western  Star  Trucks,  Inc.  of  Kelowna, 
B.C.,  CD  for  270  days.  Supporting 
shipper:  Western  Star  Trucks,  Inc.,  2076 
Enterprise  Way,  Kelowna,  BC,  CD. 

MC  164643  (Sub-6-lTA),  filed 
November  5. 1982.  Applicant;  Frank  J. 
Fiorillo,  d.b.a.  WEST  COAST 
AIRWAYS,  553  Linda  Lane,  Carmichael. 
CA  95608.  Representative:  Frank  J. 
Fiorillo,  Jr.  (same  as  applicant).  Contract 
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Carrier.  Irregular  routes:  Cumpatpr 
hard.vare/ software.  acce.',.iorie.'^.  parts. 
and  general  iurnishings.  froru 
Sacramento.  CA..  to  and  irom  \  annus 
points  throughout  the  contiguLJUs  U.S.  for 
th';  account  of  Cable  Data,  for  :^70  days. 
An  underlying  KTA  seeKs  i::(i  authority. 
Supporting  shipper:  Cfible  Data.  3200 
'Xrden  Way,  Sacramento.  CA.  9.ia25 

\gatha  L.  Mergenovich, 
Secretary 

:'T  D.i:.  HJ-:1_':4J  Rl.'(i  n-Z-i-Kt  ft45  ami 
BILLING  CODE   703S-O1-*! 


lEx  Parte  No.  MC-431 

Lease  and  Interchange  of  Vehfcles 

agency:  Ir.ters*,.;..-  C:omnur(.e 
'  .(I'nmissiou 

ACTION:  Notice  of  the  granting  of 
petitions  for  waiver. 


SUMMARY:  Youngblood  Truck  LiriRs 

i'i  ruck  Lines).  Inc..  a  common  and 
ijontract  motor  carrier,  and  Youngblood 
Leasing,  Inc.  (Leasing),  a  non-carrier. 
filed  petitions  for  waiver  crfU)  the 
requirement  of  an  initial  dP(;ision  in  this' 
proceeding  [see  49  U.S.C.  §  10322ic)]  and 
(2)  that  portion  of  the  lease  and 
interchant^e  regulations  set  forth  .\\  49 
CFR  1057.41. 

The  Corrimission.  Divisiun  1.  h.is 
granted  a  waiver  of  thos>'  sections  of  the 
Commission's  lease  and  interchange 
regulations  wfiich  would  preclude 
provision  of  an  equipment  leasing 
I  without  drivers)  service  to  .shippers,  as 
well  as  common  and  contract  carrier 
operations,  by  Leasing  after  Truck  Lines 
is  merged  into  the  former  entity. 
Becai.se  of  the  policy  implications 
inherent  in  this  decision,  and  because  ot 
the  need  for  expeditious  action, 
petitioners  ha\'e  also  been  grantH<i  a 
waiver  of  the  initial  decision 
rcqiiirem.'nt  of  49  U.S.C  §  10.322. 
DATE:  These  waivers  are  effective  on 
.N'oveniber  24.  1982.  Any  administrative 
iippeal  will  be  entertained  onlv  under  49 
U.S.C.  §  10322(g)  \seealso  49  CFR  1115.3 
and  1115.4  of  the  Commission's  Rules  of 
P'aclice. 

ADDRESS:  Send  administrative  appeals 
to:  Interstate  Commerce  Commission. 
Sectiim  of  Finance.  Room  5421, 
Washington,  DC  20423 
FOR  FURTHER  INFORMATION  CONTACT: 

Frederick  T.  Sfocker,  (202)  2:'5-72t>r), 
SUPPLEMENTARY  INFORMATION: 

Additional  information  concerning 
specffic  aspects  of  these  waivers  is  in 
rhe  Commission  decision  in  this 
proceeding  served  on  the  date  of  this 
publication.  To  purchase  a  copy  of  the 
full  de(  ision,  contact  T.  S.  infoSystems, 
Room  2227.  Interstate  Commerce 


Commission.  Washington.  DC  20423.  or 
call  289-4357  (DC.  Metropolitan  ar-ea)  or 
loll  free  (BtlO)  242-5408. 

Def:)ded:  .November  12.  1982. 
By  the  Commission  Dhision  1. 
Commissioners  Sterrett.  Simmons,  and 

l.:r;idisori. 

Agatha  L.  Merjjpriovich. 
Secretary. 

■FK  ;i        •>:■  321M  F.IkJ  11-Z,V82:  B;4S  am| 
BILLING  CODE  703S-O1-M 


riC.C.  Order  No.  P-46) 

Atchison,  Topeka,  &  Santa  Fe  Railway 
Co.;  Passenger  Train  Operation 

To:  The  Atchi.son,  Topeka  and  Santa 
Fe  Railway  Company. 

//  appearing,  that  the  National 
Railroad  Passenger  Corporation 
(Amtrak)  has  established  through 
passenger  train  sevice  between  New 
Orleans,  Lomsiana.  and  Los  Angeles, 
California.  The  operation  of  these  trains 
requires  the  use  of  the  tracks  and  other 
facilities  of  Southern  Pacific 
Transportation  Company  (SP).  A  portion 
of  the  SP  tracks  at  Bowie,  Arizona,  are 
temporarily  out  of  service  because  of  a 
derailment.  An  alternate  route  is 
available  via  The  AtchLson.  Topeka  and 
Santa  Fe  j^ailway  Company  between 
Deming.  New  Mexico  and  Los  Angeles. 
California. 

It  is  the  opinion  of  the  Commission 
that  the  use  of  such  alternate  route  is 
necessary  in  the  interest  of  the  public 
and  the  commerce  of  the  people:  that 
ncydce  and  public  procedure  herein  are 
impracticable  and  contrary  to  the  public 
interest;  and  that  good  cause  exists  for 
making  this  order  effective  upon  less 
than  thirty  days'  notice. 

//  IS  ordered,  (a)  Pursuant  lu  the 
authority  vested  in  me  by  order  of  the 
Commission  served  April  29.  l'JH2.  and 
of  the  authority  vested  in  the 
Commission  bv  Section  402(c)  of  the 
Rail  Passenger  Service  Act  of  1970  (45 
use  5021c )).  The  Atchison.  Topeka  and 
Santa  Fe  Railway  Company  l.'XTSF')  is 
directed  to  operate  trains  of  the 
National  Railroad  Passenger 
Corporation  (Amtrak)  between  <i 
COimecticn  with  Southern  Pacific 
Tranaportation  Company  at  Deming, 
New  Mexico  ai^'d  Los  Angeles, 
California. 

(b)  In  executing  the  provisions  of  this 
order,  the  common  carriers  involved 
shall  proceed  even  though  no 
agreements  or  arrangements  now  exist 
between  them  with  reference  to  the 
compensation  terms  and  conditions 
applicable  to  said  transportation.  The 
compensation  terms  and  condnn.nis 
shall  be.  during  the  time  this  order 


remains  in  force,  those  which  are 
voluntarily  a^ieed  upon  by  and  between 
said  carriers;  or  upon  failure  of  the 
carriers  to  so  agree,  the  compensation 
terms  and  conditions  shall  be  as 
hereafter  fixed  by  the  Commission  upon 
petition  of  any  or  all  of  the  said  carriers 
in  accordance  with  pertinent  authority 
conferred  upon  it  by  the  Interstate 
Commerce  Act  and  by  the  Rail 
Passenger  Service  Act  of  1970,  as 
amended. 

,(c)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate,  interstate 
and  foreign  commerce. 

(d)  Effective  date.  This  order  shall 
become  effective  at  8:00  p.m.,  November 
2,  1982. 

(e)  Expiration  date.  The  provisions  of 
this  order  shall  expire  at  11;59  p.m., 
November  5.  l'J82,  unless  otherwise 
modified,  amended,  or  vacated  by  order 
of  this  Commission. 

This  order  shall  be  served  upon  The 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company  and  upon  the  National 
Railroad  Passenger  Corporation 
(Amtrak),  and  a  copy  of  this  order  shall 
be  Filed  with  the  Director.  Office  of  the 
Federal  Register. 

issued  at  Washington.  O.C.  November  2, 

1982. 

Beraard  Gaillard, 

.'Kgeiit.  Interstate  Commerce  Commission. 

im  UcH.  K   C14fi  \:'\«\  11-23-82;  Btt  amj 
BILUNG  CODE  703S-01-M 


lEighth  Revised  ICC   Oroer  No   80  Under 
Service  Order  No    1344  i 

St.  Louis  Southwestern  Railway  Co  et 
a!.;  Rerouting  Traffic 

To:  St.  Louis  Southwestern  Railway 
Company:  Cadillac  &  Lake  City  Railway 
Company;  Chicago  and  North  Western 
Transportation  Company:  Iowa  Railroad 
Company;  South  Central  Arkansas 
Railway:  .North  Central  Oklahoma 
Railway  Inc.;  Oklahoma,  Kansas  and 
Texas  Kailroad  Company,  and  Texas 
North  Western  Railway  Company. 

In  the  opinion  of  J.  Warren 
McFarland,  Agent,  the  Chicago,  Rock 
liiland  and  Pacific  Railroad  Company  is 
unable  to  transport  promptly  traffic 
offered  for  movement  via  its  Imes, 
because  of  an  embargo  of  its  lines. 

Rerouting  authority  previously 
granted  in  Seventh  Revised  Reroute 
Order  No.  80,  is  extended  for  those 
carriers  which  have  indicated  that  tariff 
modifications  in  progress  cannot  be 
completed  by  the  expiration  of  that 
order.  This  matter  is  considered  to  be 
outside  the  scope  of  a  single  railroad  as 
provided  b\  F\  P.irte  No  3^6  and 
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therefore  requires  this  action  by  the 
Commission. 

It  IS  ordered,  (a)  Rerouting  traffic.  The 
Chicago.  Rock  Island  and  Pacific 
Railroad  Company  (RI),  bewig  unable  to 
transport  promptly  traffic  offered  for 
movement  via  its  lines  because  of  an 
embargo  and  abandonment  of  its  lines, 
that  line's  operators  named  below  are 
authorized  to  reroute  such  traffic  via 
any  available  route.  Traffic  necessarily 
diverted  by  authority  of  this  order  shall 
be  rerouted  so  as  to  preserve  as  nearly 
as  possible  the  participation  and 
revenues  of  other  earners  provided  in 
the  original  routing.  The  billing  covering 
all  such  cars  rerouted  shall  carry  a 
reference  to  the  order  as  authority  for 
the  rerouting. 

S»  Louis  Southwestern  Rdi'ivay  Company 
Cadillac  &  Lake  City  Railway  Compa.iy 
Chicago  and  North  Westerr.  Transportation 

Company 
Iowa  Railroad  Company 
South  Central  Arkansas  Railway  Inc, 
North  Central  Oklahoma  Railway  Inc. 
Oklahoma.  Kansas  and  Texas  Railroad 

Company 
Texas  North  Western  Railway  Company 

(b|  Concurrence  of  receiving  roads  to 
be  obtained.  Ihe  railroad  rerouting  cars 
in  accordance  with  this  o.-der  shall 
receive  the  concurrence  of  other 
railroads  to  which  such  traffic  is  to  be 
rerouted,  before  rerouting. 

(c|  S'otification  to  shippers.  Each 
earner  rerouting  cars  in  accordance  with 
this  order,  shall  notify  each  shipper  at 
the  time  each  shipment  is  rerouted  and 
shall  furnish  to  such  shipper  the  new 
routing  provided  for  under  this  order, 
except  when  the  disability  requiring  the 
rerouting  occurs  after  the  movement  has 
begun. 

(d)  Inasmuch  as  the  rerouting  of  traffic 
is  deemed  to  be  due  to  carrier  disability. 
the  rates  applicable  to  traffic  rerouted 
by  said  Agent  shall  be  rates  which  were 
applicable  at  the  time  of  shipment  on 
the  shipments  as  originally  routed. 

(e)  In  executing  the  directions  of  the 
Commission  and  of  such  Agent  provided 
for  in  this  order,  the  common  carriers 
involved  shall  proceed  even  though  no 
contracts,  agreements  or  arrangements 
now  exist  between  them  with  reference 
to  the  divisions  of  the  rates  of 
transportation  applicable  to  said  traffic 
Divisions  shall  be,  during  the  time  this 
order  remains  in  force,  those  voluntarily 
agreed  upon  by  and  between  said 
carriers;  or  upon  failure  of  the  carriers  to 
so  agree,  said  divisions  shall  be  those 
hereafter  fixed  by  the  Commission  in 
accordance  with  pertinent  authority 
conferred  upon  it  by  the  Interstate 
Commerce  Act. 


(f)  Effective  date.  This  order  shall 
become  effective  at  1201  am,, 
November  10,  1982. 

(gl  Expiration  date.  This  order  shall 
expire  at  11.59  p.m..  January  31,  1983, 
unless  otherwise  modified,  amended  or 
vacated. 

This  order  shall  be  served  upon  the 
Association  of  American  Railroads, 
Transportation  Division,  as  agent  of  all 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the  terms 
of  that  agreement,  and  upon  the 
American  Short  Line  Railroad 
Association.  A  copy  of  this  order  shall 
be  filed  with  the  Director.  Office  of  the 
Federal  Register, 

Issued  at  Washington,  D.C.,  November  4, 

iq82. 

].  Warren  McFarland, 

Agent,  Interstate  Commerce  Commission. 

(m  Doc  82-32U;i  Filed  11-23-81  B:45  am) 
BILLI»«5  CODE  7035-01-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  international  Development 

Housing  Guaranty  Program; 
Investment  Opportunity 

The  Agency  for  International 
Development  f  AI.D  |  has  authorized 
guaranties  of  loans  to  the  Government 
of  Lebanon  (Borrower)  as  part  of  A.l.D.s 
development  assistance  program.  The 
proceeds  of  these  loans  amounting  to 
Fifteen  Million  Dollars  $(15,000,000)  will 
l)e  used  to  finance  shelter  projects  for 
low  income  families  residing  in 
Lebanon.  The  following  is  the  address  of 
the  Borrower  and  loan  amount  for  the 
new  project  which  will  soon  be  ready  to 
receive  financing  and  for  which  the 
Borrower  is  requesting  information  on 
market  conditions  from  U,S,  lenders  or 
investment  bankers: 

Lebanon 

Project:  268-HG-002— Si 5.000.000  Dr, 
Mohammed  Atallah,  President,  Council 
for  Development  and  Reconstruction, 
Presidential  Palace,  Baabda,  Beirut, 
Lebanon.  Telex  No.  21000  PRL, 

By  this  notice  of  investment 
opportunity,  the  above  Borrower  is 
soliciting  expressions  of  interest  from 
VS.  lenders  or  investment  bankers  to 
counsel  on  market  conditions,  loan 
timing,  structure  and  features,  and  to 
manage  the  loans  or  underwritings.  The 
timing  and  method  of  lender  selection, 
ti.metable  for  the  loans  and  the 
disbursement  schedule  have  not  yet 
been  determined.  In  any  event,  selection 
of  investment  bankers  and/or  lenders 
and  the  terms  of  the  loans  are  initially 


subject  to  the  individual  discretion  of 
the  Borrower  and  therafter  subject  to 
approval  by  A.I.D.  The  lenders  and 
A.I.D.  shall  enter  into  a  Contract  of 
Guaranty,  covering  each  of  the  loans. 
Disbursements  under  the  loans  will  be 
subject  to  certain  conditions  required  of 
the  Borrowers  by  A.I.D.  as  set  forth  in 
implementation  agreements  between 
.'K.LD.  and  the  Borrowers. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  A.I.D.  The  A.I.D. 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  Section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
"ACT"). 

Lenders  eligible  to  receive  an  A.I.D. 
guaranty  are  those  specified  in  Section 
238(c|  of  the  Act.  They  are:  (a)  U.S. 
citizens:  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  L'  S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  an  A.I.D.  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
AID. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the  AID. 
housing  guaranty  program  can  be 
obtained  from:  Director  Office  of 
Housing  and  Urban  Development, 
Agency  for  International  Development 
Room  625,  SA-12,  Washington,  DC. 
20523,  Telephone:  (202)  632-9637. 

Dated:  November  17,  1982. 

John  Howley. 

Deputy  Director  (Acting),  Office  ofHoiLfi/ig 
and  Urban  Development. 

IKKItof.  82-321.10  Kiiod  U-2:t-82   «45..m| 
BILLING  CODE  6t16-«1-A 


INTERNATIONAL  TRADE 
COMMISSION 

I332-14S) 

Probable  Economic  Effect  of  the 
Continued  Designation  of  Certain  Vinyl 
Floor  Tile  From  Taiwan  as  Articles 
Eligible  for  Duty-Free  Treatment  Under 
the  Generalized  System  of 
Preferences 

agency:  International  Trade 
Commission. 


1 J  M  I 
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ACTION:  In  accordance  with  the 
provisions  of  section  332(g)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1332(g)),  the 
Commission  has  instituted  investigation 
N'o.  332-148  for  the  purpose  of  obtaining 
information  in  order  that  it  might  advise 
the  U.S.  Trade  Representative  (USTT^)  as 
to  the  probable  economic  effect  on  the 
Li  S.  industry  or  mdustries  producing 
like  or  directly  competitive  articles  and 
on  consumers  of  the  contmued 
designation  of  vinyl  floor  tile  from 
Taiwan,  provided  for  in  item  728.2530  of 
the  Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA),  as  eligible  for  duty- 
free treatment  under  the  Generalized 
System  of  Preferences  (GSP).  set  forth  in 
Title  V  of  the  Trade  Act  of  1974  [19 
U.S.C.  24B1!. 


EFFECTIVE  DATE:  November  17,  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Di.'.s  Nteba.ne,  General 
.Mrtnutcuijrers  Division,  Office  of 
InJuslnes  (202-724-1730), 

SUPPLEMENTARY  INFORMATION:  On 

Novpmhor  5,  1982,  the  I'STR  announced 
that  it  had  accepted  for  immediate 
review  a  request  to  remove  GSP  duty- 
free treatment  for  vinyl  floor  tile  from 
laiwan  provided  for  in  item  TSUSA 
7.ia.2,530  of  the  TSUSA. 

Therefore,  the  USTR  requested  the 
Cummission  at  the  direction  of  the 
President  pursuant  to  section  332(g)  of 
the  Tariff  Act  of  IQ^O  fo  provide  its 
advice,  with  respect  to  the  articles 
I'if'nfified  above,  as  to  the  probable 
I'conomic  effect  on  the  United  States 
industry  (or  industries)  producing  like  or 
directly  competitive  articles  and  on 
consumers  of  the  continued  designation 
of  such  articles  as  eligible  for  duty-free 
treatment  under  the  GSP. 

Public  Hearing 

A  public  hearing  in  connection  with 
the  mvestigation  will  he  held  in  the 
Commission  Hearing  Room.  701  E  Street 
N\V.,  Wdshmgton.  U.C.  2!)4.m,  beginnirg 
at  10:fX)  a.m.,  e,s.t.,  on  December  14, 
1:)82,  All  persons  shall  have  the  right  to 
appear  by  counsel  or  in  person,  to 
present  information,  and  to  be  heard. 
Rt'iiuests  to  appc-ir  at  the  public  hearing 
.stiould  be  filed  with  the  Secretary, 
United  States  International  Trade 
Commission,  701  E  Strc.-t  N'W., 
VVrishington,  D.C.  20436,  not  later  than 
mon,  December  7, 1982. 

Written  Submissions 

In  lieu  of  or  in  addition  to 
appearances  at  the  public  hearing, 
interested  persons  are  invited  to  submit 
written  statements  concerning  the 
investigation.  Commercial  or  financial 
information  which  a  submitter  desires 
the  Commission  to  treat  as  confidential 


must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 
persons.  To  be  ensured  of  consideration 
by  the  Commission,  written  statements 
should  be  received  by  the  close  of 
business  on  December  23,  1982.  All 
submissions  should  be  addressed  to  the 
Secretary  at  the  Commission's  office  in 
Washington,  D  C. 

Issued:  November  19, 1982. 

By  ordfr  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

<yf  Dnr  R2  ^2^13  FHed  n-23-82;  8:45  dm] 
BILUNG  CODE  7020-02-M 

Ilnvestigation  No.  337-TA-1171 

Certain  Automotive  Visors; 
Termination  of  Two  Respondents 
Based  on  a  Settlement  Agreement 

agency:  International  I'rade 

Ciimmission. 

action:  1  ermination  of  investigation  as 

to  respondents  Mercedes-Benz  of  North 

America  Inc.  and  Daimler-Benz  AG.  on 

the  basis  of  a  settlement  agreement. 

SUMMARY:  On  July  2, 1982.  complainant 

Print  >■■  Ciirporation  (Prince),  respondents 
Mei(  edes  Benz  of  North  America  Inc. 
and  Daimler-Benz  A.G.,  and  the 
Commission  investigative  attorney  filed 
a  joint  motion  to  terminate  the  above- 
captioned  investieation  with  respect  to 
Mercedes-Benz  and  Daimler-Benz  on  the 
basis  of  a  settlement  agreement  entered 
into  between  Prince,  Mercedes-Benz  and 
Daimler-Benz.  On  |uly  20. 1982.  the 
presiding  officer  recommended  that  the 
joint  motion  be  granted.  A  Federal 
Register  notice  was  published  on  August 
25, 1982,  seeking  comments  from 
interested  members  of  the  public  and 
other  government  agencies  on  the 
proposed  termination  of  these 
respondents.  47  FR  37316.  No  comments 
were  received.  On  October  27, 1982  the 
Commission  granted  the  joint  motion 
and  terminated  the  investigation  as  to 
respondents  Mercedes-Benz  and 
Daimler-Benz  on  the  basis  of  the 
se'tlement  agreement. 
SUPPLEMENTARY  INFORMATION:  The 
ConiriMssior  is  (;on(^J(:f!^,g  investigation 
No.  3i7-TA-117  to  determine  whether 
there  is  a  violation  ot  section  337'of  the 
lariff  Act  of  1930  (19  U.S.C.  1337)  in  the 


importation  and  sale  of  certain 

automotive  visors,  which  are  alleged  to 
infringe  certain  claims  of  U.S.  letters 
Patent  .\os,  3.926.470  and  4,227,241, 
owned  by  complainant  Prince  The 
alleged  effect  or  tendency  of  these 
unfair  arts  is  to  destroy  or  substantially 
injure  an  industry,  efficiently  and 
economically  oper.ited,  in  the  United 
States. 

Copies  of  any  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission.  701  E  Street  N.W.. 
Washington,  DC,  20436,  telephone  202- 
523-0161. 

FOR  FURTHER  INFORMATION  CONTACT 

Jane  Albrecht.  I.,.q  .  Oiiice  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
1627. 

Issued:  November  17, 1982. 
By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Secretary. 

IFR  Doc  a:-32.3ij  F'lHd  11-23-82.  8«  am] 

BILLING  CODE  ?0?O-O2-M 


[Investigation  No.  337-TA-1171 

Certain  Automotive  Visors: 
Commission  Request  for  Comments 
Concerning  Proposed  Termination  of 
Respondent  Based  on  Consent  Order 
Agreement 

agency;  International  Trade 

Commission. 

action:  Request  for  public  comments  on 
proposed  termination  of  respondent 
Gebr.  Happich  GmbH  in  the  above- 
captioned  investigation  based  on  a 
consent  order  agreement. 

summary:  Complainant  Prince 
Corpora uon  (Prince),  respondent  Gebr. 
Happich  GmbH  (Happich).  and  the 
Commission  investigative  attorney 
jointly  moved  on  September  2. 1982,  to 
terminate  the  investigation  as  to 
Happich  based  upon  a  consent  order 
agreement  (Motion  No.  117-15).  On 
September  3. 1982,  the  Administrative 
Law  Judge  recommended  that  the 
Commission  reject  the  proposed  order, 
unless  the  parties  agreed  to  modify  the 
requirement  in  the  original  agreement 
that  Happich  disclose  directly  to  Prince 
all  proposed  changes  in  the  visors  in 
issue  (Order  No.  14),  Accordingly,  on 
September  20. 1982,  Prince,  Happich  and 
the  Commission  investigative  attorney 
filed  such  an  amendment  to  the  consent 
order  agreement  (Motion  No.  117-17), 
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On  September  30, 1982.  the  ALJ 
recommended  that  the  Commission 
accept  the  proposed  order  and 
agreement,  as  amended,  and  certified 
Motion  No.  117-17  to  the  Commission. 

Pursuant  to  §  211.21  of  the 
Conunission's  RuJes  of  Practice  and 
Procedure,  the  Commission  seeks 
written  comments  from  interested 
members  of  the  public  on  the  proposed 
termination.  A  nonconfidential  version 
of  the  amended  consent  order  agreement 
is  set  forth  below: 

CoDsent  Order  Agreement 

I 

(Recitals) 

Prince  Corporation  (Complainant) 
filed  a  complaint  (the  complaint)  on 
February  16. 1982.  with  the  United 
States  International  Trade  Commission 
(Commission)  under  section  337  of  the 
Tariff  Act  of  1930.  (19  U.S.C.  1337). 

The  Commission  having  determined 
that  it  has  jurisdiction  over  the  subject 
matter  of  the  Complaint  and  that  the 
Complaint  states  a  cause  of  action  under 
Section  337,  instituted  Investigation  .No. 
337-TA-117  on  March  1. 1982.  and 
published  a  Notice  of  Investigation  to 
that  effect. 

The  subject  matter  of  the  investigation 
is  the  alleged  importation  and  sale  into 
the  United  States  of  certain  automotive 
visors  alleged  to  infringe  U.S.  Letters 
Patent  Nos.  4,227.  241.  and  3,929,470 
owned  by  Complainant,  with  the  alleged 
effect  or  tendency  to  destroy  or 
substantially  injure  an  industry 
efficiently  and  economically  operated  m 
the  United  States. 

Complainant  and  Respondent  Gebr 
Happich  GmbH  (Happich)  desire  to 
terminate  the  investigation  before  the 
ruling  by  the  Commission  or  any 
findings  of  fact  or  conclusions  of  law 
and  before  the  hearing  or  adjudication 
of  any  issue  of  fact  or  law  related 
thereto. 

Oreste  Russ  Pirfo  is  the  Commission 
investigative  attorney  for  the 
Commission  appointed  in  the  Notice  of 
Investigation  and  represents  the 
Commission  as  a  party  to  this 
investigation. 

II 

(Agreement) 

Now  therefore,  in  consideration  of  the 
foregoing.  Complainant,  Happich.  and 
the  Commission  investigative  attorney, 
subject  to  approval  by  the  Commission, 
agree  to  enti7  by  the  Commission  of  the 
following  order. 
It  is  hereby  ordered  that: 
\. lurisdiction.  Respondent  having 
appeared  voluntarily  and  submitted  to 


the  personal  jurisdiction  of  the 
Commission  by  agreeing  to  this  Consent 
Order,  admits  that  the  Commission  has 
jurisdiction  over  the  subject  matter  of 
the  investigation  and  over  Happich  for 
the  purposes  of  issuing  and  enforcing 
this  Consent  Order. 

2  Settlement  Purposes.  This  Consent 
Order  is  for  settlement  purposes  of  the 
instant  investigation  and  does  not 
Cf)nstitute  a  determination  by  the 
Commission  that  Section  337  has  been 
violated  as  alleged  in  the  Complaint  or 
Notice  of  Investigation. 

3.  Applicability  This  Consent  Order 
shall  apply  to  Happich  and  its 
respective  officers,  directors,  employees, 
successors  and  assigns. 

4.  Conduct  Prohibited.  Happich 
consents  to  the  entry  of  a  Consent  Order 
by  the  International  Trade  Commission 
barring  it: 

(1)  From  paj-ticipating  in  any  way 
(including  original  equipment 
manufactured  for  a  foreign  automotive 
manufacturer,  except  as  set  forth  in  the 
agreement  of  June  25, 1982  involving 
Complainant  Prince.  Daimler-Benz  A.G. 
and  Mercedes  Benz  of  North  America, 
Inc.)  in  the  importation  into  the  United 
States  of  visors  embodying  the 
inventions  of  U.S.  Patent  Nos.  3,926,470 
or  4,227.241  as  illustrated  by  the 
aMached  Appendix  C  of  the  Complaint 
whirii  discloses  a  visor  sold  by  Happich 
to  Daimler-Benz  for  its  automobile 
models  which  are  imported  into  the 
United  States,  by  the  Prince  visor  of 
Appendix  A  of  the  Complaint,  and  by 
the  visor  disclosed  in  the  attached 
patent  drawings;  and 

(2,  "rom  inducing  or  contributing  to 
the  infringement  by  others  (as  provided 
by  35  U  S.C.  271)  in  the  manufacture  in 
the  United  States  of  visors  embodying 
the  inventions  of  the  said  U.S.  patents  as 
illustrated  by  the  aforesaid  Appendices 
A  and  C  and  said  patent  drawings. 

Pursuant  to  Commission  Rule  211.51, 
Hiippich  agrees  to  provide  on  a  semi- 
annual basis  to  the  Commission  and  to 
Outside  Counsel  designated  by 
Complainant  Prince  any  and  all 
contemplated  changes  in  visor 
construction,  design  or  configuration 
which  incorporates  a  light,  a  mirror  and 
a  cover,  limited  to  information  with 
regard  to  contemplated  export  or  import 
into  the  United  States.  If  Outside 
Counsel  deems  the  contemplated 
changes  may  constitute  a  violation  of 
this  agreement.  Outside  Counsel  shall 
.   ports  [sic]  its  objections  within  thirty 
(30)  days  of  receipt  of  Happich's  report 
to  the  Unfair  Import  Investigations 
Division,  U.S.  International  Trade 
Commission  (UIID)  which  will  reach  its 
own  determination  as  to  whether  there 
is  a  reasonable  basis  for  such 


objections.  The  UIID  agrees  to  make  its 
determination  within  thirty  (30)  days  of 
receipt  of  the  objections  from  Outside 
Counsel.  If  the  UIID  determines  that 
there  is  a  reasonable  basis  for  said 
objections,  then  Outside  Counsel  may 
inform  Complainant  Prince  of  the 
contemplated  changes.  When  Outside 
Counsel  informs  the  UIID  of  its 
objections,  a  copy  of  the  objections  shall 
be  sent  to  Happich.  Any  objecfions  not 
reported  to  the  UIID  by  Outside  Counsel 
within  thirty  (30)  days  shall  be  deemed 
waived.  Except  as  provided  above,  the 
reports  submitted  by  Happich  shall  be 
kept  confidential  and  shall  only  be  used 
for  determining  whether  Happich  is  in 
compliance  with  this  Consent  Order. 
Otherwise,  the  information  contained  in 
said  reports  shall  be  subject  to  the 
Protective  Order  issued  on  March  5, 
1982  in  this  investigation. 

5.  Service  of  Consent  Order  I  lappich 
shall  serve  within  thirty  (30)  days  after 
the  effecfive  date  of  this  Consent  Order 
a  copy  of  this  Consent  Order  upon  each 
of  its  officers  and  directors. 

6.  Violations.  For  the  purpose  of 
securing  compliance  with  this  Consent 
Order,  any  violation  hereof  may  result 
in  proceedings  before  the  Commission  to 
determine  what  action  should  be  taken 
with  respect  to  such  violation  including 
an  exclusion  order,  cease  and  desist 
order,  and  possible  fines. 

If  the  Commission  receives  written 
notice,  or  otherwise  has  reason  to 
believe  that  Happich  is  not  complying 
with  this  Consent  Order,  duly 
authorized  representatives  of  the 
Commission,  may,  upon  written  request 
and  upon  reasonable  notice  to  Happich, 
be  permitted  reasonable  access  during 
the  office  hours  of  the  company,  to  all 
books,  ledgers,  accounts, 
correspondence,  memorandums  and 
other  documents  in  the  possession  or 
control  of  Happich  solely  for  the 
purpose  of  determining  whether  this 
Consent  Order  is  being  complied  with. 
Duly  authorized  representatives  of  the 
Commission  shall  also  be  permitted  to 
interview  appropriate  officers  and 
employees  of  Happich.  who  may  have 
counsel  present,  regarding  compliance 
with  this  Consent  Order.  Such 
determination  and  interviews  shall  be 
subject  to  any  recognized  privilege 
under  laws  of  the  United  States. 

The  Commission  further  reserves  the 
right  to  require  Happich  to  provide 
documents,  including  but  not  Umited  to 
invoices,  books,  and  records,  as 
requested  by  the  Commission  which 
relate  to  compliance  or  lack  of 
compliance  with  this  Consent  Order  as 
it  applies  to  the  importation  of  the 
subject  automotive  visors. 
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7.  Waiver.  The  parties  waive  (1) 
further  procedural  requirements 
including  the  requirements  that  the 
Commission  make  a  determination 
under  Section  337,  (2)  judicial  review  of 
this  Consent  Order,  such  waiver  not  to 
include  any  final  Order  made  by  the 
Commission  as  to  compliance  as 
referred  to  in  Section  337,  (3)  any 
requirement  that  the  Commission 
decision  contain  findings  of  fact  or 
conclusions  of  law,  and  (4)  any  other 
challenge  or  contest  to  the  validity  of 
this  Consent  Order,  such  waiver  not  to 
include  any  final  Order  made  by  the 
Commission  as  to  compliance  referred 
to  in  section  6. 

8.  Modification.  Any  of  the  parties  to 
this  Consent  Order  may  apply  to  the 
Commission  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  modification  of  any  of 
the  provisions  hereof,  or  for  the 
enforcement  or  compliance  herewith. 

9.  Enforcement.  Any  enforcement, 
modification  or  revocation  of  this 
Consent  Order  will  be  carried  out 
pursuant  to  Subpart  C  of  Part  211  of  the 
Commissions  Rule  [sic]  of  Practice  and 
Procedure.  (19  CFR  211.01  et  seq.]. 

10.  This  agreement  shall  become  null 
and  void  upon  expiration  of  both  said 
U.S.  Patents  Nos.  3,926,470  and  4,227,241 
or  a  determination  by  a  United  States 
Federal  Court,  or  by  the  United  States 
Patent  and  Trademark  Office,  or,  by  the 
United  States  International  Trade 
Commission  on  the  basis  of  a  complaint 
filed  by  a  domestic  complainant,  that 
both  of  said  U.S.  Patents  Nos.  3,926.470 
and  4.227,241  are  invalid. 

11.  Termination.  This  investigation  is 
hereby  terminated. 

DEADLINE:  All  comments  must  be 
received  within  thirty  (30]  days  of 
publication  of  this  notice. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  conducting  investigation 
No.  337-TA-117  to  determine  whether 
there  is  a  violation  of  section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1337)  in  the 
importation  and  sale  of  certain 
automotive  viscrs,  which  are  alleged  to 
infringe  certain  claims  of  U.S.  Letters 
Patent  Nos.  3,926,470  and  4,227,241, 
owned  by  complainant  Prince.  The 
alleged  effect  or  tendency  of  these 
unfair  acts  is  to  destroy  or  substantially 
injure  an  industry,  efficiently  and 
economically  operated,  in  the  United 
States. 

Copies  of  any  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 


Commission,  701  E  Street  NW., 
Washington,  D.C.  20436,  telephone  202- 
523-0161. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jane  Albrecht,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
1627. 

Issued:  November  17. 1982. 
By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

(FR  Doc  82-3:311  Filed  11-23-82.  845  am) 
BILLING  CODE  7020-02-M 


[Investigation  No.  337-TA-117] 

Certain  Automotive  Visors; 
Commission  Request  for  Comments 
Concerning  Proposed  Termination  of 
Respondent  Based  on  Consent  Order 
Agreement 

agency:  International  Trade 

Commission. 

action:  Request  for  public  comments  on 
proposed  termination  of  respondrnt 
Voplex  Corporation  in  the  abov  e- 
captioned  investigation  based  on  a 
consent  order  agreement. 

summary:  Complaint  Prince  Corporation 

(Prince],  respondent  Voplex  Corporation 
(Voplex),  and  the  Commission 
investigative  attorney  jointly  moved  on 
September  20,  1982.  to  terminate  the 
investigation  as  to  Voplex  based  upon  a 
consent  order  agreement.  On  September 
30,  1982,  the  Administrative  Law  Judge 
recommended  that  the  Commission 
accept  the  proposed  order  and 
agreement,  and  certified  the  motion 
(Motion  No.  117-16]  to  the  Commission. 

Pursuant  to  §211.21  of  the 
Commission  Rules  of  Practice  and 
Procedure,  the  Commission  seeks 
written  comments  from  interested 
members  of  the  public  on  the  proposed 
termination,  A  nonconfidential  version 
of  the  amended  consent  order  agreement 
is  set  forth  below: 

Consent  Order  .-Agreement 
I 

(Recitals) 

Prince  Corporation  (Complaint)  filed  a 
complaint  (the  complaint]  on  February 
16, 1982,  with  the  United  Stales 
International  Trade  Commission 
(Commission)  under  Section  337  of  the 
Tariff  Act  of  1930,  (19  U.S.C.  1337). 

The  Commission  having  determined 
that  it  has  jurisdiction  over  the  subject 
matter  of  the  Complaint  and  that  the 
Complaint  states  a  cause  of  action  under 
Section  337,  instituted  Investigation  No. 
337-TA-117  on  March  1, 1982.  and 


published  a  Nofice  of  Investigation  to 
that  effect. 

The  subject  matter  of  the  investigation 
is  the  alleged  importation  and  sale  into 
the  United  States  of  certain  automotive 
visors  alleged  to  infringe  U.S.  Letters 
Patent  .Nos.  4,227.241,  amd  3.929,470 
owned  by  Complainant,  with  the  alleged 
effect  or  tendency  to  destroy  or 
substantially  injure  an  industry 
efficiently  and  economically  operated  in 
the  United  States 

ComplainarK  and  Respondent  Voplex 
Corporation  (Voplex)  desire  to  tprminate 
the  investigation  before  the  ruling  by  the 
Commission  or  an>'  findings  of  fact  or 
conclusions  of  law  and  before  the 
hearing  or  adjudication  of  any  issue  of 
fact  or  law  related  thereto. 

Oreste  Russ  Pirfo  is  the  Commission 
investigative  attorney  for  the 
Commission  appointed  in  the  Notice  of 
Investigation  and  represents  the 
Commission  as  a  party  to  this 
investigation. 

II 

(Agreement) 

Now  therefore,  in  consideration  of  the 
foregoing.  Complainant,  Voplex.  and  the 
Commission  investigative  attorney, 
subject  to  approval  by  the  Commission, 
agree  to  entry  by  the  Commission  of  the 
following  order. 

It  is  hereby  ordered  that: 

\.  Jurisdiction.  Respondent,  having 
appeared  voluntarily  and  submitted  to 
the  personal  jurisdiction  of  the 
Commission  by  agreeing  to  this  Consent 
Order,  admits  that  the  Commission  has 
j'.irisdiction  over  the  subject  matter  of 
the  investigation  and  over  Voplex  for 
the  purposes  of  issuing  and  enforcing 
this  Consent  Order. 

2.  Settlement  Purposes.  This  Consent 
Order  is  for  settlement  purposes  of  the 
instant  investigation  and  does  not 
constitute  a  determination  by  the 
Commission  that  Section  337  has  been 
violated  as  alleged  in  the  Complaint  or 
Notice  of  Investigation. 

3.App/icabiiity.  This  Consent  Order 
shall  apply  to  Voplex  and  its  respective 
officers,  directors,  employee,  successors 
and  assigns. 

4,  Conduct  Prohibited.  Voplex 
consents  to  the  entrv'  of  a  Consent  Order 
by  the  International  Trade  Commission 
barring  it: 

(1)  From  participating  in  any  way 
(including  original  equipment 
manufactured  for  a  foreign  automotive 
manufacturer)  in  the  importation  into 
the  United  States  of  visors  embodying 
the  inventions  of  U.S.  Patent  Nos. 
3,926,470  or  4.227.241  as  illustrated  by 
the  attached  Appendix  C  of  the 
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Complaint  which  discloses  a  visor  sold 
by  Gebr.  Happich  GmbH  to  Daimler 
Benz  for  itss  automobile  models  which 
are  imported  into  the  United  States,  by 
the  Prince  visor  of  Appendix  A  of  the 
Complaint,  and  by  the  visor  disclosed  in 
the  attached  patent  drawings:  and 

(2)  From  inducing  or  contributing  to 
the  infringement  by  others  (as  provided 
by  35  U.S.C  271)  in  the  manufacture  in 
the  United  States  of  visors  embodying 
the  inventions  of  the  said  U.S.  patents  as 
illustrated  by  the  aforesaid  Appendices 
A  and  C  and  said  patent  drawings. 

Pursuant  to  Commission  Rule  211.51, 
Voplex  agrees  to  provide  on  a  semi- 
annual basis  to  the  Commission  and  to 
outside  counsel  designated  by 
Complainant  Prince  any  and  all 
contemplated  changes  in  visor 
construction,  design  or  configuration 
which  incorporates  a  light,  a  mirror  and 
a  cover,  limited  to  information  with 
regard  to  contemplated  export  or  import 
into  the  United  States.  If  outside  counsel 
believes  that  the  contemplated  changes 
may  constitute  a  violation  of  this 
agreement,  outside  counsel  shall  report 
its  objections  within  thirty  days  of 
receipt  of  Voplex's  report  to  the  Unfair 
Import  Investigations  Divisions,  U.S. 
International  Trade  Commission  [UIID) 
which  will  reach  its  own  determination 
as  to  whether  there  is  a  reasonable 
basis  for  such  objections.  The  UIID 
agrees  to  make  its  determination  within 
thirty  days  of  receipt  of  the  objections 
from  outside  counsel.  If  the  UIID 
determines  that  there  is  a  reasonable 
basis  for  said  objections,  then  outside 
counsel  may  inform  Complainant  Prince 
of  the  contemplated  changes.  When 
outside  counsel  informs  the  UIID  of  its 
objections,  a  copy  of  the  objections  shall 
be  sent  to  Voplex.  Any  objections  not 
reported  to  the  UIID  by  Outside  Counsel 
within  thirty  days  shall  be  deemed 
waived.  Except  as  provided  above,  the 
reports  submitted  by  Voplex  shall  be 
kept  confidential  and  shall  only  be  used 
for  determining  whether  Voplex  is  in 
compliance  with  this  Consent  Order. 
Otherwise,  the  information  contained  in 
said  reports  shall  be  subject  to  the 
Protective  Order  issued  on  March  5. 
1982  in  this  investigation. 

5.  Service  of  Consent  Order.  Voplex 
shall  serve  within  thirty  (30)  days  after 
the  effective  date  of  this  Consent  Order 
a  copy  of  this  Consent  Order  upon  each 
of  its  officers  and  directors. 

6.  Violations.  For  the  purpose  of 
securing  compliance  with  this  Consent 
Order,  any  violation  hereof  may  result 
in  proceedings  before  the  Commission  to 
determine  what  action  should  be  taken 
with  respect  to  such  violation  including 
an  exclusion  order,  cease  and  desist 
order,  and  possible  fines. 


If  the  Commission  received  [sic] 
written  notice,  or  otherwise  has  reason 
to  believe  that  Voplex  is  not  complying 
with  this  Consent  Order,  duly 
authorized  representatives  of  the 
Commission  may,  upon  written  request 
and  upon  reasonable  notice  to  Voplex, 
be  permitted  reasonable  access  during 
the  office  hours  of  the  company,  to  all 
books,  ledgers,  accounts, 
correspondence,  memorandums  and 
other  documents  in  the  possession  or 
control  of  Voplex  solely  for  the  purpose 
of  determining  whether  this  Consent 
Order  is  being  complied  with.  Duly 
authorized  representatives  of  the 
Commission  shall  also  be  permitted  to 
interview  appropriate  officers  and 
employees  of  Voplex.  who  may  have 
counsel  present,  regarding  compliance 
with  this  Consent  Order.  Such 
determination  and  interviews  shall  be 
subject  to  any  recognized  privilege 
under  laws  of  the  United  States. 

The  Commission  further  reserves  the 
right  to  require  Voplex  to  provide 
documents,  including  but  not  limited  to 
invoices,  books,  and  records,  as 
requested  by  the  Commission  which 
relate  to  compliance  or  lack  of 
compliance  with  this  Consent  order  as  it 
applies  to  the  importation  of  the  subject 
automotive  visors. 

7.  Waiver,  The  parties  waive  (1) 
further  procedural  requirements 
including  the  requirements  that  the 
Commission  make  a  determination 
under  Section  337,  (2)  judicial  review  of 
this  Consent  Order,  such  waiver  not  to 
include  any  final  Order  made  by  the 
Commission  as  to  compliance  as 
referred  to  in  Section  337,  (3)  any 
requirement  that  the  Commission 
decision  contain  findings  of  fact  or 
conclusions  of  law,  and  (4)  any  other 
challenge  or  contest  to  the  validity  of 
this  Consent  Order,  such  waiver  not  to 
include  any  final  Order  made  by  the 
Commission  as  to  compliance  referred 
to  in  section  6. 

8.  Modification.  Any  of  the  parties  to 
this  Consent  Order  may  apply  to  the 
Commission  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  modification  of  any  of 
the  provisions  hereof,  or  for  the 
enforcement  or  compliance  herewith. 

9  Enforcement.  Any  enforcement, 
modification  or  revocation  of  this 
Consent  Order  will  be  carried  out 
pursuant  to  Subpart  C  of  Part  211  of  the 
Commission's  Rule  [sic]  of  Practice  and 
Procedure.  (19  CFR  211.01  et  seq). 

10.  Termination.  This  investigation  is 
hereby  terminated. 


deadline:  All  comments  must  be 
received  within  thirty  (30)  days  of 
publication  of  this  notice. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  conducting  investigation 
No.  337-TA-117  to  determine  whether 
there  is  a  violation  of  section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1337)  in  the 
imprtation  and  sale  of  certain 
automotive  visors,  which  are  alleged  to 
infrii\ge  certain  claims  of  U.S.  Letters 
Patent  Nos.  3,928,470  and  4,227,241, 
owned  by  complainant  Prince.  The 
alleged  effect  or  tendency  of  these 
unfair  acts  is  to  destroy  or  substantially 
injure  an  industry,  efficiently  and 
economically  operated,  in  the  United 
States. 

Copies  of  any  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m,  to  5:15  p.m.)  in  the  Office  of 
the  Secretary  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington,  D.C.  20436,  telephone  202- 
523-0161. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jane  Albrecht.  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
1627. 

Issued:  November  17, 1982. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

FR  Doc  82-32312  nied  11-2a-82:  a'46  am) 
BIUJNQ  CODE  7020-02-M 


[Investigation  No.  337-TA-112] 

Certain  Cube  Puzzles;  Commission 
Request  for  Comments  Regarding 
Proposed  Termination  of  Respondents 
Based  on  Settlement  Agreements 

agency:  International  Trade 

Commission. 

ACTION:  Request  for  public  comment  on 

the  proposed  termination  of  two 

respondents  based  on  settlement 

agreements, 

SUMMARY:  The  settlement  agreements 
would  result  in  the  termination  of  this 
investigation  as  to  respondents  BMJ 
Trading,  Ltd.  (BMJ)  and  Vanguard 
Jewelry  Corp.  (Vanguard).  This  notice 
requests  comments  from  the  public  on 
the  proposed  termination, 
DATES:  Comments  will  be  co/isidered  if 
received  within  15  days  of  publication  of 
this  notice.  They  should  conform  with 
§  201.8  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.8). 
and  should  be  addressed  to  Kenneth  R. 
Mason,  Secretary,  U.S.  International 
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Trade  Commission.  701  E  Street  NW., 
Washington.  D.C.  20438.  Under  the 
authority  of  §  201.4(b)  of  the 
Commission's  rules  (19  CFR  201.4(b)). 
the  period  for  filing  comments  has  been 
shortened  to  15  days  from  the  30  days 
prescribed  by  §  210.51(c)(2)  of  the 
Commission's  rules  (46  FR  17530;  to  be 
codified  at  19  CFR  210.51(c)(2))  because 
of  the  relatively  short  time  remaining  for 
the  completion  of  the  investigation. 
SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted  under 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  concerns  alleged  unfair 
trade  practices  in  the  importation  into 
and  sale  in  the  United  States  of  certain 
cube  puzzles.  Notice  of  the  institution  of 
the  investigation  was  pubhshed  in  the 
Federal  Register  of  December  29, 1981 
(46  FR  62964).  Complainant  Ideal  Toy 
Corp.  (Ideal)  and  each  of  the  above- 
named  respondents  have  moved  jointly 
in  separate  motions  for  termination  of 
this  investigation  as  to  the  above-named 
respondents. 

SETTLEMENT  AGREEMENTS:  The 

settlement  agreements  are  summarized 
as  fallows; 

BMf  Trading,  Ltd. 

1.  BMJ  agrees  to  pay  a  certain  sum  of 
money  to  Ideal. 

2.  If,  in  any  other  litigation  involving 
Ideal  and  a  third  party,  a  final 
unappealed  decision  on  the  merits  is 
rendered  against  Ideal  with  respect  to 
its  claims  described  as  "trade  dress 
infringement"  of  its  "RUBIK'S  CUBE" 
puzzle,  and  the  third  party  is  thus 
entitled  to  manufacture  or  sell  cube 
puzzles,  then  BMJ  will  be  in  the  same 
position  as  the  third  party. 

3.  Related  concurrent  litigation 
between  Ideal  and  BMJ  is  to  be 
terminated  by  the  execution  and  filing  of 
a  consent  judgment  in  the  U.S.  District 
Court  in  the  Southern  District  of  New 
York.  The  settlement  agreement 
incorporates  the  consent  judgment  in  the 
New  York  action  by  reference  and 
would  enjoin  respondent  BMJ  from  (1) 
imitating,  copying  or  making 
unauthorized  use  of  Ideal's  distinctive 
trademarks,  packaging,  trade  dress, 
style  and  labeling  for  its  "RUBIK's 
CUBE"  puzzles;  (2)  manufacturing, 
distributing,  selling,  displaying, 
advertising  or  promoting  any  product 
bearing  any  simulation,  reproduction, 
copy  or  colorable  imitation  of  Ideal's 
distinctive  trademarks,  packaging,  trade 
dress,  style  and  labeling  for  its 
"RUBIK'S  CUBE"  puzzles;  (3)  using  any 
false  designation  of  origin  which  is 
likely  to  lead  the  trade  or  public  to 
believe  any  product  sold  by  BMJ  is  in 
any  way  associated  with  Ideal's 
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"RUBIK'S  CUBE"  puzzles;  (4)  engaging 
in  any  activity  constituting  an 
infringement  of  Ideal's  trademark;  and 
(5)  assisting,  aiding  and  abetting  any 
other  person  or  business  entity  in 
engaging  in  or  performing  any  of  the 
activities  referred  to  above. 

Vanguard  Jewelry  Corp. 

1.  Vanguard  agrees  to  pay  Ideal  a 
certain  sum  of  money. 

2.  Vanguard  agrees  to  provide  Ideal 
with  copies  of  all  purchase  documents 
involving  cube  puzzles. 

3.  If,  in  any  other  htigation  involving 
Ideal  and  a  third  party,  a  final 
unappealed  decision  on  the  merits  is 
rendered  against  Ideal  with  respect  to 
its  claims  described  as  "trade  dress 
infringement"  of  its  "RUBIK'S  CUBE  " 
puzzle,  and  the  third  party  is  thus 
entitled  to  manufacture  or  sell  cube 
puzzles,  then  Vanguard  will  be  in  the 
same  position  as  the  third  party. 

4.  Related  concurrent  litigation 
between  Ideal  and  Vanguard  is  to  be 
terminated  by  the  execution  and  filing  of 
a  consent  judgment  in  U.S.  District  Court 
in  the  Southern  District  of  New  York. 
The  settlement  agreement  incorporates 
the  consent  judgment  in  the  New  York 
action  by  reference  and  would  enjoin 
respondent  Vanguard  from  (1)  imitating. 
copying  or  making  unauthorized  use  of 
Ideal's  distinctive  trademarks, 
packaging,  trade  dress,  style  and 
labeling  for  its  "RUBIK'S  CUBE" 
puzzles;  (2)  manufacturing,  distributing, 
selling,  displaying,  advertising  or 
promoting  any  product  bearing  any 
simulation,  reproduction,  copy  or 
colorable  imitation  of  Ideal's  distinctive 
trademarks,  packaging,  trade  dress, 
style  and  labeling  for  its  "RUBIK'S 
CUBE"  puzzles;  (3)  using  any  false 
designation  of  origin  which  is  likely  to 
lead  the  trade  or  public  to  believe  any 
product  sold  by  Vanguard  is  in  any  way 
associated  with  Ideal's  "RUBIK'S  " 
CUBE"  puzzles;  (4)  engaging  in  any 
activity  constituting  an  infringemcn*  of 
Ideal's  trademark;  and  (5)  assisting. 
aiding  and  abetting  any  other  person  or 
business  entity  in  engaging  in  or 
performing  any  of  the  activities  referred 
to  above. 

WRITTEN  COMMENTS  REQUESTED:  In 

order  to  discharge  its  statutory 
obligation  to  consider  the  public 
interest,  the  Commission  seeks  written 
comments  from  interested  persons 
regarding  the  effect  that  the  proposed 
termination  of  the  above-named 
respondents  based  on  the  settlement 
agreements  may  have  on  (1)  the  public 
health  and  welfare,  (2)  competitive 
conditions  in  the  U.S.  economy,  (3)  the 
production  of  like  or  directly 


competitive  articles  in  the  United  States, 
and  (4)  U.S.  consumers.  All  written 
comments  must  be  filed  with  the 
Secretary  to  the  Commission  no  later 
than  15  days  after  publication  of  this 
notice  in  the  Federal  Register.  In 
addition,  pursuant  to  19  CFR 
210.14(a)(2).  the  Commission  has 
requested  comments  from  the 
Department  of  Health  and  Human 
Services,  the  Department  of  fustice,  the 
Ft^deral  Trade  Commission,  and  the  U  S. 
Customs  Service, 

ADDITIONAL  INFORMATION:  The  original 
and  14  copies  of  all  written  submissions 
must  be  filed  with  the  Secretary  to  the 
Commission.  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington.  DC.  20436,  telephone  202- 
523-0161,  Any  person  desiring  to  submit 
a  document  (or  portion  thereof}  to  the 
Commission  in  confidence  must  request 
confidential  treatment.  Such  requests 
should  be  directed  to  the  Secretary  to 
the  Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  if.  All  nonconfidential  written 
submissions  will  be  available  for  public 
ini^pection  at  the  Secretary's  Office, 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E,  Perry,  Esq..  Office  of  the 
General  Counsel,  U.S,  International 
Trade  Commission.  701  E  Street  NW., 
Washington,  D.C.  20436,  telephone  202- 
523-0499. 

Issued:  November  19. 1982. 
By  order  of  the  CommisBion. 
Kenneth  R.  Mason, 

Secretary. 

[FR  Doc  82-32316  Filed  11-23-82. 8:45  amj 
BILLING  CODE  702O-02-M 


(Investigation  No.  337-TA-1121 

Certain  Cube  Puzzles;  Termination  of 
Four  Respondents  Based  on 
Settlement  Agreements 

agency:  International  Trade 

Commission. 

action:  Termination  of  investigation  as 

to  respondents  Robert  S.  Koons  and 
Associates,  Rand  international. 
Korvettes,  Inc.,  and  John  .N  Hanson  Co., 
Inc.  Based  on  settlement  agreements. 

SUMMARY:  On  June  15,  21,  and  29. 1982, 
complainant,  Ideal  Toy  Corp.  (Ideal), 
and  respondents  Roberi  S.  Koons  and 
Associates  (Koons),  Rand  International 
(Rand),  Korvettes,  Inc,  (Korvettes),  and 
John  N.  Hansen  Co,,  Inc,  (Hansen), 
moved  in  four  separate  joint  motions 
(Motions  Nos,  112-19. 112-21,  112-22, 
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and  112-25)  to  terminate  the 
investigation  as  to  the  above-named 
respondents  on  the  basis  of  settlement 
agreements.  On  July  14. 1982,  the 
presiding  officer  recommended  that  the 
four  joint  motions  be  granted.  A  Federal 
Register  notice  was  published  on  August 
25,  1982.  seeking  comments  from 
interested  members  of  the  public  and 
other  Government  agencies  on  the 
proposed  termination  of  these 
respondents.  47  FR  37310.  No  comments 
were  received.  On  November  8. 1982.  the 
Commission  granted  the  joint  motions  to 
terminate  the  investigation  as  to 
respondents  Koon.  Rand.  Korvettes,  and 
Hansen  on  the  basis  of  the  settlement 
agreements. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted  under 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  concerns  alleged  unfair 
trade  practices  in  the  importation  mto 
and  sale  in  the  United  States  of  certain 
cube  puzzles.  Notice  of  the  institution  of 
the  investigation  was  published  in  the 
Federal  Register  of  December  29. 1981 
(48  FR  62964). 

Copies  of  any  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m..)  in  the  Office  of 
the  Secretary.  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington.  D.C.  20436,  telephone  202- 
523-0161. 

FOR  FURTHER  INFORMATION  CONTACT 
William  E.  Perry,  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission.  701  E  Street  N^V  , 
Washington.  D.C.  20436;  telephone  202- 
523-0499. 

Issued:  November  15,  1982. 
By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Secretary. 

IFR  Doc  82-3230S  Piled  11-23-82  8  45  jm| 
MUJNOCaOC  TOM-OI-M 


[InvMtigation  No.  337-TA-112) 

Certain  Cub*  Puzzles;  Termlnatiofl  of 
ReapofMtont  on  th«  Basis  of  a 
Settlement  Agreement 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Termination  of  investigation  as 
to  respondent  Chadwrick-Miller,  Inc. 
(Chadwick-Miller)  on  the  basis  of  a 
settlement  agreement. 

summary:  On  July  12. 1982,  a  joint 
motion  (Motion  No.  112-27)  was  filed  by 
complainant  Ideal  Toy  Corporation 


(Ideal)  and  respondent  Chadwick-Miller. 
inc.  (Chadwick-Miller)  to  terminate 
Chadwick-Miller  as  a  party-respondent 
in  the  above-captioned  investigation  on 
the  basis  of  a  settlement  agreement.  On 
July  28.  1982.  the  presiding  officer 
recommended  that  the  joint  motion  be 
gftinted.  A  Federal  Register  notice  was 
p'jhlished  nn  September  9.  1982,  seeking 
comments  from  interested'members  of 
the-  publ;c  and  other  Government 
agencies  on  the  proposed  termination  of 
this  respondent.  No  comments  were 
received  On  .November  12.  1982.  the 
Commission  granted  the  joint  motion  to 
terminate  the  investigation  as  to 
respondent  Chadwick-Miller  on  the 
bas;s  of  the  settlement  agreement. 
SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted  under 
section  337  of  the  Tariff  Act  of  1930  (19 
use.  1337)  and  concerns  alleged  unfair 
trade  practices  in  the  importation  into 
and  sale  in  the  United  States  of  certain 
cube  puzzles.  .Notice  of  the  institution  of 
the  investigation  was  published  in  the 
Federal  Register  of  December  29. 1981 
(46  FR  62964). 

Copies  of  the  Commission's  action 
and  order  and  all  other  non-confidential 
documents  filed  in  cormection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8.45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission.  701  E  Street  NW., 
Washington.  D.C.  20436,  telephone  202- 
523-0161. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Perry,  Esq.,  Office  of  the 
Gejieral  Counsel,  US.  International 
Trade  Commission.  701  E  Street  NW,. 
Washington.  D.C.  20436;  telephone  202- 
523-0499. 

Issued;  November  16,  1982. 
By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Secretary 

(FR  I>x  K-JZUfi  Filed  U-:3-«2.  S:4S  ani| 
BILUMQ  COOE  702O-02-M 


(Investigation  No.  337-TA-132) 

Certain  Hand-Operated,  Gas-Operated 
Welding,  Cutting,  and  Heating 
Equipment  and  Component  Parts 
Tt>ereof;  Commission  Decision  Not  To 
Review  Initial  Determination  To  Amend 
the  Petition  and  Notice  of 
Investigation  To  Add  a  Respondent 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice  is  hereby  given  that  the 

Commission  has  determined  not  to 

review  the  presiding  officer's  initial 


determination  to  amend  the  notice  of 
investigation  to  add  Van  Dresser  & 
Hawkins.  Inc..  as  a  party  respondent. 
Accordingly,  as  of  November  17. 1982, 
the  initial  determination  will  become  the 
Commission's  determination  with 
respect  to  this  matter. 

AUTHORITY:  The  authority  for  the 
Commission's  disposition  of  this  matter 
is  contained  in  sections  335  and  337  of 
the  Tariff.  Act  of  1930  (19  U.S.C.  1335, 
1337)  and  in  §§  2ia53(c)  and  2ia53(h)  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (47  FR  25134.  June  10, 1982;  to 
be  codified  at  19  CFR  2ia53(c)  and  (h)). 

SUPPLEMENTARY  INFORMATION:    On 

October  1, 1982,  complainant  Victor 
Equipment  Co.,  of  Denton.  Texas,  filed  a 
motion  (Motion  No,  132-1)  to  amend  the 
complaint  and  notice  of  investigation  to 
add  Van  Dresser  &  Hawkins,  Inc,  as  a 
party  respondent.  On  November  2. 1982. 
the  presiding  officer  filed  an  initial 
determination  with  the  Commission 
granting  Motion  No.  132-1  to  add  Van 
Dresser  &  Hawkins,  Inc.  as  a  respondent 
in  this  investigation. 

Pursuant  to  rule  210.53(h)(2).  an  initial 
determination  of  the  presiding  officer 
under  rule  210.53(c)  becomes  the 
determination  of  the  Commission  fifteen 
(15)  days  from  the  date  of  service,  unless 
the  Commission  orders  review  of  the 
intital  determination. 

Having  examined  the  record  in  this 
investigation,  including  Mofion  No.  132- 
1,  the  papers  filed  in  connection 
therewith,  and  the  initial  determination 
of  the  presiding  officer,  the  Commission 
finds  no  grounds  for  review  of  the  initial 
determination. 

Copies  of  the  presiding  officer's  initial 
determination  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington,  D.C.  20436. 
telephone  202-523-0161. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheila  J.  Landers,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
0421. 

Issued:  November  17, 1982. 
By  order  of  the  Commission. 
Kennetli  R.  Maion, 

Secretary. 

(FR  Doc.  B2-S2310  Filed  11-23-82;  8:45  am) 
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1  investigation  No.  337-TA-132I 

Certain  Hand-Operated,  Gas-Operated 
Welding,  Cutting  and  Heating 
Equipment  and  Component  Parts 
Thereof;  Prehearing  Conference 

Notir.e  is  hereby  given  that  a 
prehearing  conference  wiii  be  held  in 
this  case  at  9:00  a.m.  on  December  14. 
1982,  in  the  Waterfront  Center,  Room 
.Ml,  1010  Wisconsin  Avenue.  ,\W.. 
Washington.  D.C..  and  the  hearing  will 
commence  immediately  thereafter. 

The  purpose  of  the  prehearing 
conference  is  to  review  the  trial 
memoranda  submitted  by  the  parties,  to 
siipulate  exhibits  into  the  record,  and  to 
discuss  any  questions  raised  by  the 
parties  relating  to  the  hearing. 

The  Secretary  shall  publish  this  notice 

•  n  the  Federal  Register. 

Issued:  N'liveinher  19.  1982. 
Irfnet  1).  Saxon. 

\.!r:iinistrative  Law  IjiJ'je. 

*  "  Uur   82-J.;.)15  Fil.Mi  ,  1  -Z.i-m.  »:45  amj 
BILLING  CODE  702O-O2-M 


i  Investigatton  No.  104-TAA-13] 

Rayon  Staple  Fiber  from  Sweden; 
institution  of  Countervailing  Duty 
investigation 

agency:  Interna: ion;-!  1  Trade 

Commission. 

ACTION:  InstitiiJiun  of  c;iuntervailing 

tliiiy  investigation. 

summary:  Pursuant  to  section  104(b)(2) 
ii!  the  Trade  -Agreements  Art  of  1979  (19 
'.'S.C.  1571).  the  US.  Inteui.ii'onal 
Trade  Comniission  is  instituting  a 
<  oimtervaiiing  duty  investigat- 3n  to 
determine  whether  an  industry  in  the 
United  States  would  be  materially 
miuied.  or  would  be  threatened  with 
materia!  injury,  or  the  pst:ihlishmenl  of 
an  inuu>ii.ry  \n  the  United  States  would 
be  materMJly  retarded,  by  reason  of 
imports  of  rayon  staple  fiber  from 
Sweden  provided  for  under  item  309.43 
of  the  Tariff  Schedules  of  the  United 
States,  covered  by  an  outstandmg 
countervailing  duty  order,  if  the  urd-.!! 
v\ere  to  be  revoked. 
EFFECTIVE  DATE:  November  IH,  l'W2. 
FOR  FURTHER  INFORMATION  CONTACT: 
Reuben  Schwartz,  Chief,  Textiles, 
Leather  Products,  and  Apparel  Division. 
U  S.  International  Trade  Commission. 
Washington,  D.C.  20436,  telephone  202- 
523-0114. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  15,  1979,  the  Department  of 
the  Treasury  (Treasury)  issued 
countervailing  duty  order  T.D.  79-141. 


under  section  .T'3  of  the  Tariff  V  t  of 
1930  (19  U.S.C.  Un^].  on  rayon  st.ip^e 
fit/(>r  import. ?d  froir.  Sweden  (44  FR 
2831 '^1.  Un  January  1.  1980,  the 
provisions  of  the  Trade  Agreen.i'nts  A.- 1 
of  1979  (Pub.  L  66^  ,^9)  become  effective. 
and  on  January  2.  1980.  the  authority  for 
admini.siering  the  countrrx  ailing  duty 
statutes  was  transferred  from  Treasury 
to  the  Departme:-'  of  Commerce 
(Commerce). 

As  required  by  section  751(a)f1)  of  the 
Tariff  Act  of  1930(19  U.S.C.  16751a)(l}). 
Commerce  has  conducted  its  first 
annual  administrative  review  of  the 
countervailing  duty  order  on  rayon 
staple  fiber  from  Sweden.  As  a  re.siih. 
Commerce  determined  that.  Kt  the 
period  of  review,  the  net  subsidy 
conferred  by  the  Government  of  Sweden 
on  the  production  of  modal  and  regular 
rayon  staple  fiber  was  -10.37  percent  and 
3.44  percent.  respe<^;tivelv.  of  the  I  o.b. 
invoice  price  (46  FR  B'UHti.  December  10. 
1981), 

Public  Hearing 

The  Commission  vmII  hold  a  public 
hearing  in  connection  with  this 
iiivpstigation  on  February  9,  1983,  in  the 
Commission's  Hearing  Room.  U.S. 
lnt(^rnational  Trade  Commission 
Building,  701  E  Street.  NW.,  Washington, 
D.C.  20436,  beginning  at  10  a.m. 
Requests  to  appear  at  the  hearing  bhould 
he  filed  with  the  Offic;'  of  the  Secretary, 
U.S  International  Trade  Commission, 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  January  20. 1983.  All  persons 
desiring  to  appeal  at  the  hearing  and 
make  oial  presentations  may  file 
prehearing  briefs  and  should  attend  a 
prehearing  conference  to  be  held  at 
10:00  a.m..  on  January  24. 1983.  in  room 
117  of  the  U.S.  Internaiiunal  Trade 
Com.mission  Building.  Prehearing  briefs 
niL'st  be  filed  with  the  Commiasion  on  or 
hciore  February  3,  1983. 

A  staff  report  containing  preliminary 
fr^dings  of  fact  in  this  investigation  will 
be  available  to  all  interested  parties  on 
[anuary  24.  1983, 

■|  eatimony  at  t^f  public  hearing  is 
governed  by  §  207.23  of  the 
Commission's  Rules  (19  CFR  207.23). 
This  rule  lequires  that  testimony  be 
Hmited  to  a  nunconfidentiai  summary 
and  analysis  of  material  contained  in 
prehea."ng  briefs  and  to  new 
information.  All  legal  arguments, 
economic  analyses,  and  factual 
materials  relevant  to  the  public  hearing 
should  be  included  in  prehearing  b'^efs 
in  accordance  with  §  207,22.  Postheariirg 
briefs  must  be  filed  with  the 
Commission  by  no  later  than  the  close 
of  business.  February  16,  1983 


Written  ^ubm:s>-ions 

Any  person  niay  submit  to  the 
Commission  on  or  before  February  16. 
i9S3.  written  statements  of  information 
pertinent  to  the  subject  matter  of  the 
investigation.  A  signed  original  and 
fourteen  true  copies  of  such  statements 
must  be  submitted  in  accordance  with 
§  201.8  of  the  Commission's  Rules  (19 
CFR  201.8).  Ail  written  submissions, 
except  confidential  business  data,  will 
be  available  for  public  inspection. 

Any  business  information  which  a 
submitter  desires  the  Commission  to 
treat  as  confidenfal  shall  be  submifted 
separately  and  each  sheet  must  be 
clearly  marked  at  the  top  "Confidential 
Business  Data."  Confidential 
submissions  must  conform  with  the 
requirements  of  §  201.6  of  the  Rules  (19 
CFR  201.6). 

Participati  jn  in  the  Investigation 

Persons  wishing  to  participate  in  this 
investigation  as  parties  mast  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Rules  (19  CFR  201.11).  not 
later  than  twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  Any  entry  of  appearance  filed 
after  this  date  will  be  referred  to  the 
Chairman,  who  shall  determine  whether 
to  accept  the  later  entry  for  good  cause 
shown  by  the  person  desiring  to  file  the 
entry. 

Upon  the  expiration  of  the  period  for 
filing  entries  of  appearance,  the 
Secretary  shall  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  pa:lics  to  the  investigation, 
pursuant  to  §  201.11(d)  of  the 
Commission's  Rules  (19  CFR  201.11(d)). 
Each  document  filed  by  a  party  to  this 
investigation  must  be  served  on  all  other 
parties  to  Lfie  investigation  (as  identified 
by  the  service  list)  and  a  certificate  of 
service  must  accompany  the  document. 
Absent  a  certificate  of  service,  the 
Secretary  shall  not  accept  such 
document  for  filing  (19  CFR  201.16(c)). 

Public  Inspection 

All  written  submissions,  e.xcep!  for 
confidential  business  data,  will  be 
available  for  pubhc  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  701  E 
Street.  NW..  Washington.  D.C.  20436. 

For  further  information  concerning  the 
conduct  of  this  investigation  and  rules  of 
general  applicatiiDn,  consult  the 
Commission's  Rules  of  Prac  tice  and 
Procedure,  Part  207,  Subparts  A  and  B 
(19  CVR  Pa.-l  207,  47  FR  6182.  February 
10,  1982;  47  FR  12-92.  March  2.5,  1982;  47 
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FR  33682.  August  4,  1982),  and  Part  201. 
Subparts  A  through  E  (19  CFR  Part  201, 
47  FR  6182.  February  10, 1982;  47  FR 
13791.  April  1.  1982:  47  FR  33682.  Augu.st 
4. 1982). 

This  notice  is  published  pursuant  to 
S  207.20  of  the  Commission's  Rules  (19 
CFR  207.20). 

Issued:  November  17. 1982. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 

|FR  Doc  8:-3::304  Filed  11-23-K.  8  45  am| 
mjJNG  CODE  7020-02-11 


Salmon  Gill  Fish  Netting  of  Manmade 
Fibers  From  Japan;  Commission 
Request  for  Comments  Concerning 
Institution  of  Review  Investigation 

agency:  International  Trade 
Commission. 

action:  Request  for  comments  regarding 
institution  of  section  751(b)  review 
investigation  concerning  affirmative 
determination  in  Investigation  .N'o. 
AA1921-85.  Fish  Nets  and  Netting  of 
Manmade  Fibers  From  japan. 

SUMMARY:  The  Commission  invites 
comments  from  the  public  on  vv^hether 
changed  circumstances  exist  which 
warrant  the  institution  of  an 
investigation  pursuant  to  section  751(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1675(b)).  to  review  the  Commission's 
affirmative  determination  in 
investigation  No.  AA1921-85  regarding 
salmon  gill  fish  netting  of  manmade 
fibers  from  Japan.  The  purpose  of  the 
proposed  section  751(b)  review 
investigation,  if  instituted,  would  be  to 
determine  whether  an  industry  in  the 
United  States  would  be  materially 
injured,  would  be  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  would  be  materially 
retarded,  by  reason  of  imports  of  salmon 
gill  fish  netting  of  manmade  fibers  if  the 
antidumping  order  regarding  fish  netting 
of  manmade  fibers  from  Japan  is 
modified  or  revoked  with  respect  to 
salmon  gill  fish  netting  of  manmade 
fibers  provided  for  in  item  355.45  of  the 
Tariff  Schedules  of  the  United  States. 
Revocation  or  modification  of  the 
dumping  finding  as  to  salmon  gill  fish 
netting  would  not  affect  the 
Commission's  affirmative  determination 
as  to  other  types  of  fish  netting  from 
Japan. 

SUPPLEMENTARY  INFORMA-nON:  On  April 
18,  1972,  the  Commission  determined 
that  an  industry  in  the  United  States 
was  injured  within  the  meaning  of  the 
Antidumping  Act,  1921,  by  reasons  of 
imports  of  fish  netting  of  manmade 
fibers  from  Japan  determined  by  the 


Secretary  of  Treasury  to  be  sold  or 
likely  to  be  sold  at  less  than  fair  value 
(LTFV). 

On  June  1.  1972.  the  Department  of 
Treasury  issued  a  finding  of  dumping 
(T.D.  72-158)  and  on  June  9. 1972, 
published  notice  of  the  dumping  finding 
in  the  Federal  Register. 

On  July  28, 1981,  the  Commission 
received  a  request  to  review  its 
affirmative  determination  in 
investigation  No.  AA1921-85.  The 
request  was  filed  pursuant  to  section 
751(b)  of  the  Tariff  Act  of  1930  by 
counsel  representing  nine  importers  of 
salmon  gill  fish  netting  from  Japan. 

On  October  14. 1981,  the  Commission 
instituted  investigation  No.  751-TA-5, 
Salmon  GUI  Fish  Netting  of  Manmade 
Fibers  From  Japan.  The  Commission 
instituted  the  investigation  based  on  the 
finding  that  circumstances  had  changed 
sufficiently,  since  the  1972  dumping 
finding  was  issued,  to  warrant  review  of 
the  Commission's  1972  determination. 
The  changed  circumstance  that 
vvcirranted  the  investigation  was  the 
cessation  of  any  U.S  production  of 
salmon  gill  fish  netting. 

After  conducting  an  investigation,  the 
Commission  unanimously  determined 
that  the  establishment  of  an  industry  in 
the  United  States  would  be  materially 
retarded,  by  reason  of  imports  of  salmon 
gill  fish  netting  of  manmade  fibers  from 
Japan  covered  by  antidumping  order 
T.D.  72-158,  if  the  order  were  to  be 
modified  or  revoked.  The  Federal 
Register  notice  was  issued  on  March  31, 
1982,  and  published  on  April  7.  1982  (47 
FR  14979). 

This  determination  was  supported  by 
the  finding  that  the  the  production  of 
salmon  gill  fish  netting  was  so 
insignificant  that  there  is  no  established 
domestic  industry  producing  salmon  gill 
fish  netting  in  the  United  States.  The 
Commission  also  found  that  Nylon  Net 
Co  of  Me.mphis,  Tenn..  one  of  the 
largest  domestic  producers  of  fish 
netting,  had  made  substantial 
investments  in  the  development  of  a 
marketable  crystal  netting.  Nylon  Net 
Co.  was  developing  a  manmade  fiber 
yarn  in  a  joint  project  with  Firestone 
Fibers  &  Textile  Co.,  which  would 
permit  Nylon  Net  to  produce  netting  that 
would  be  competitive  with  the  imported 
Japanese  netting.  In  the  presentation  of 
its  position  during  the  investigation. 
Nylon  Net  relied  on  Firestone's  capacity 
to  produce  1.5  million  pounds  of  yarn 
per  year.  Nylon  Net's  ability  to  enter  the 
salmon  gill  fish  netting  market  was 
represented  as  being  dependent  on  the 
production  of  the  yarn  by  Firestone. 

Recently,  the  Commission  has 
received  information  that  Firestone 


Fibers  &  Textile  Co.  expects  to  cease 
production  of  nylon  by  the  end  of 
October  1982.  We  have  no  information 
indicating  that  Nylon  Net  has 
alternative  sources  of  nylon  which 
would  allow  it  to  produce  the  type  of 
netting  it  had  intended. 

Written  Comments  Requested 

Pursuant  to  §  207.45(b)(2)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (46  FR  18023),  the 
Commission  requests  comments  on 
whether  the  findings  of  the  Commission 
in  Salmon  Gill  Fish  Netting  of  Manmade 
Fibers  From  Japan,  investigation  No. 
751-TA-5,  in  conjunction  with  the 
information  that  Firestone  Fibers  & 
Textile  Co,  will  no  longer  be  producing 
nylon,  are  changed  circumstances 
sufficient  to  warrant  institution  of  a 
review  investigation. 

Public  Documents  Available 

Public  documents  regarding  this 
matter  are  available  to  the  public  during 
official  working  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  701  K 
Street  NW.,  Washington.  D.C.  20436. 
telephone  202-523-0161. 

Additional  Information 

Under  §  201.8  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
201.8).  the  signed  original  and  14  true 
copies  of  all  written  submissions  must 
be  filed  with  the  Secretary  to  the 
Commission.  701  E  Street  NW.. 
Washington.  D.C.  20436.  All  comments 
must  be  filed  no  later  than  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  Any  person  desiring  to  submit 
a  document  (or  portion  thereof)  to  the 
Commission  in  confidence  must  request 
business  confidential  treatment  under 
S  201.6  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  201.6). 
Such  request  should  be  directed  to  the 
Secretary  to  the  Commission  and  must 
include  a  statement  of  the  reasons  why 
the  Commission  should  grant  such 
treatment.  Each  sheet  must  be  clearly 
marked  on  the  top  "Confidential 
Business  Data."  The  Commission  will 
either  accept  the  submission  in 
confidence  or  return  it.  All 
nonconfidential  written  submissions 
will  be  available  for  public  inspection  in 
the  Office  of  the  Secretary. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  McGue  Verratti,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission.  (202)  523-0079. 

Issued:  November  16. 1982. 
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By  order  of  the  Commission 
Kenneth  R.  Mason, 

Secretary. 

li'R  Dm.  B2.\2M)H  F''.,;*.  n^:l-<1J  »4S..nil 
BILLING  CODE  7020-02-M 


llnvestigatio-i  No.  731-TA-112 
(PreOminary)] 

Steel  Wire  Rope  From  Korea; 
Determination 

Determination:  Based  oi!  the  record  ' 
developed  in  investigation  No.  731-TA- 
112  (Preliminary),  the  Commission 
linanimou.sjy  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)),  that  there  is  a 
reasonable  indication  that  an  industry  m 
the  United  States  is  materially  injured 
by  reason  of  imports  of  steel  wire  rope 
from  Korea,  provided  for  in  items  B42.14 
and  642,16  of  the  Tariff  Schedules  of  the 
United  States,  which  are  alleged  to  be 
sold  in  the  United  Stntes  at  less  than  fiii 
value  (LTFV). 

Background:  On  September  28, 1982. 
ihe  nine  member  firms  of  the  Comniittee 
of  Domestic  Steel  Wire  Rope  and 
Specialty  Cable  Manufacturers  filed  a 
petition  with  the  U.S.  International 
Trade  Commission  and  the  U.S. 
Department  of  Commerce  alleging  that 
.m  industry  in  the  United  States  is  being 
materially  injured,  or  threatened  with 
material  injury,  by  reason  of  LTFV 
imports  of  steel  wire  rope  from  Korea. 
Accordingly,  effective  September  28, 
1982,  the  Commission  instituted 
preliminary  antidumping  investigation 
No.  731-TA-112  under  section  733(a)  of 
the  Act.  Notice  of  the  institution  of  the 
investigation  and  ccmference  therefor 
was  given  by  posting  copies  of  the 
notice  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  and  by 
publishing  the  notice  in  the  Federal 
Register  on  October  6. 1982  (47  FR 
44171).  A  public  conference  was  held  in 
Washington,  D,C,  on  October  20, 1982,  at 
which  all  interesed  parties  were 
afforded  the  opportunity  to  present 
uiformation  for  consideration  by  the 
(Commission, 

Views  of  the  Commission 

Introduction:  We  determine,  pursuant 
to  section  731(a)  of  the  Tariff  Act  of  1930 
(hereinafter  the  Act), ^  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  of  steel  wire  rope 
fiom  Korea  which  are  allegedly  sold  at 


less  than  fair  value. ■* 

Domestic  Industry:  Section  771|4)(A) 
of  the  Act  defines  the  term  "industry  '  as 
the  "domestic  producers  as  a  whole  of  a 
like  product  or  those  producers  whose 
collective  output  of  the  like  pioduct 
constitutes  a  major  portion  ol  ihe  total 
domestic  production  of  th.it  pr')durt."  * 
Section  771(10)  defines  "like  product."  in 
lorn,  as  a  "product  which  is  like,  or  in 
the  absence  of  like,  most  similar  in 
characteristics  and  uses  witli.  the  article 
subject  to  an  investigation."  ** 

Steel  wire  rope  is  a  "machine"  and  is 
used  for  the  transmission  of  force. 'It  is 
produced  from  steel  rod.  by  reducing  the 
diameter  of  the  rod  until  it  becomes  a 
wire  of  the  desired  diameter.  The 
individual  wires  are  then    woven"  into 
strands  and  the  strands  are  then 
"woven"  into  ropes  aroimd  a  central 
core.*  This  core  may  be  strand,  fiber,  or 
wire. 

Steel  wire  rope  usually  is  made  to 
f'i.'deral  specifications,  particularly 
Federal  Specificat,on  RR-W-410  and 
Militarv  Specifications  MIL-W-5424, 
MlL-VV-K?n,  and  MIL-VV-«342n.  Both 
domestic  ami  steel  wire  rope  imported 
from  K(3rea  conform  to  these 
specifications.'' 

There  are  three  basic  types  of  steel 
wire  rope — stainless,  bright,  and 
fialvanized.  Stainless  steel  wire  rope  is 
made  from  stainless  steel.  Bright  wire 
rope  is  made  from  carbon  steel. 
Galvanized  steel  wire  rope  is  bright  wire 
rope  which  is  coated  with  zinc, '"In  all 
other  respects,  however,  the  production 
of  galvanized  steel  wire  rope  is 
indistingushable  from  the  production  of 
other  steel  wire  rope.  All  three  types  of 
steel  wire  rope  are  produced  on  the 
same  machinery,  utilizing  the  same 
production  methods  and  labor  force," 
The  equipment  used  to  prt)dure  steel 
wire  rope  does  not,  to  any  signifiu.int 
di'gree,  have  other  uses. 

The  decision  whether  lo  use  carbon 
steel,  galvanized  carbon  steel,  or 
stainless  steel  for  the  production  of  steel 
wire  rope  depends  upon  the  application 
for  which  the  steel  wire  rope  is 
intended.  '^  Steel  wire  rope  is  used  in  a 


'  The  "record"  Is  defined  in  sec.  207. 2(i)  of  the 
Commission  s  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(i]). 

•  19  U.S.C.  1673b(a). 


'Retardhtion  of  esldbhshment  of  an  industry  in 
Ibe  United  Stales  is  not  an  it.suf  in  this  invp«t!j!atuiri 
iind  will  not  he  discussed  further 

M9  U  S.C.  1677i4U.Al 

•IH  U.S.C,  1677(101 

'  BrHSS-pldted  steel  wire  ropf  wfls  sppriFcally 
e\i  lud>>d  from  the  petition  and  need  rv)l  tn- 
considered  by  the  Commission.  Brass-pluled  steel 
wire  I  ope  is  used  in  the  construction  of  steel-belted 
tires 

'Report,  p  A-1 

"More  than  '10  per( ml  of  both  Ihe  steel  wire  <nd 
Ihe  steel  wire  strand  iis>'d  in  Ihe  process  are 
ultimately  converted  into  steel  wire  rope 
Conference  Transcript,  pp.  25-27 

"Petition,  p.  12, 

'"Report,  pp  A-3-*. 

"Conference  Transcript,  pp   lH-19. 


variety  of  industrial  applications,  such 
as  earthmoving.  materials-handling. 
minmt'   logging  aviation,  and  oil- 
dnlling    "Galvanized  wire  nipe  ttiis 
better  corrosion  resistance  ttian  bright 
wire  rope  because  of  its  zinc  coating. 
Stainless  steel  wire  rope  has  the  best 
corrosion  resistance  of  the  three 
because  of  the  chemical  composition  of 
stainless  steel. '^ 

Counsel  for  those  in  opposition  to  the 
petition  argued  that  stainless  steel  wire 
rope  in  a  different  product  from  carbon 
steel  wire  rope  and  is  used  in  different 
applications.  Ihuh  constitutinj^  a 
separate  "like  product"  within  the 
meaning  of  the  statute  At  this  lime  the 
Commission  does  not  have  sufficienl 
information  on  the  possible  different 
characteristics  and  uses  of  the  various 
types  of  steel  wire  rope  lo  be  able  to 
conclude  that  there  is  more  than  one 
"like  product." 

In  addition,  according  to  the 
information  currently  available  to  the 
Commission,  only  a  very  small 
percentage  of  domestic  production  and  a 
very  small  percentage  of  imports  from 
Korea  are  of  stainless  steel  wire  rope 
As  previously  stated,  the  machinery  and 
personnel  for  the  produchon  of  carbon 
steel  wire  rope  and  stainless  steel  wire 
rope  are  interchangeable.'* Moreover, 
domestic  producers  normally  do  not 
maintain  separate  profit  and  loss  figures 
for  stainless,  bnght.  and  gahanized 
steel  wire  rope.  '*  Under  these 
circumstances,  it  is  not  feasible  to 
assess  separately  the  impact  of  imports 
of  galvanized,  bright,  and  stainless  steel 
wire  rope  on  the  basis  of  the  production 
of  such  products  by  the  domestic 
industry    ' 

Considering  all  oi  the  factors 
enumerated  above,  we  find  that  there  is 
one  like  product  in  this  investigation — 
steel  wire  rope.  The  prtiducers  of  that 
like  product  constitute  the  appropriate 
domestic  industry  for  purposes  of  this 
preliminary  investigation." 

Matenai  Iniury  by  Reason  of  Alleged 
LTFV  Imports:  In  a  preliminary 
investigation,  the  Commission  is 

'-Report,  pp  A-5-7. 

"Report,  pp  A-2-6. 

"Report,  p  A-S. 

"  Report,  p.  A-*. 

'•Conference  Transcript,  p.  42. 

"19  use.  1677(4)(D). 

"We  emphasize  that  the  definition  of  the 
domestic  industry  in  this  preliminary  mvest^bon 
is  based  on  the  t>e8l  informaiiuo  now  avMlable. 
Should  this  case  by  returned  for  a  final 
investigation,  the  Commission  win  attempt  to  obtain 
detailed  information  on  the  uses  for  each  tjrpe  oi 
steel  wire  rope  We  will  also  attempt  lo  otMaui — to 
the  extent  such  information  is  available — ailucaled 
financial  information  regarding  each  type  of  steel 
wire  rope. 
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directed  by  title  VII  of  the  Act  to 
determine  whether  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  or  is 
threatened  with  material  injury  by 
reason  of  imports  of  the  merchandise 
that  is  the  subject  of  the  investigation. " 

In  making  its  determination,  section 
771(7)  of  the  Act  directs  the  Commission 
to  consider,  among  other  factors.  (1)  the 
volume  of  imports  of  the  merchandise 
under  investigation,  (2)  their  impact  on 
domestic  prices  and  (3)  the  consequent 
impact  on  the  domestic  industry.'" 

Condition  of  the  Domestic  Industry: 
The  condition  of  the  domestic  steel  wire 
rope  industry  remained  relatively  stable 
between  1979  and  1981.  but  the  overall 
condition  has  deteriorated  markedly 
during  the  first  nine  months  of  1982. 
Although  domestic  capacity  to  produce 
steel  wire  rope  remained  relatively 
constant  during  the  1979-1981  period, 
production  increased  during  the  same 
period,  resulting  in  an  increase  in 
capacity  utilization  from  84.2  percent  m 
1979  to  90.2  percent  in  1981.  However, 
production  decreased  during  the  first 
nine  months  of  1982  compared  with  the 
same  period  in  1981.^'  Consequently, 
capacity  utilization  declined  from  85.2 
percent  for  the  period  January- 
September  1981  to  59.2  percent  for  the 
period  January-September  1982. --'The 
domestic  producers'  share  of  the  U.S. 
market  also  declined  from  70.7  percent 
in  1979  to  68.6  percent  in  1981,-^  and 
further  declined  from  69.7  percent  in  the 
period  January-September  1981  to  63.7 
percent  in  the  corresponding  period  of 
1982.  Although  U.S,  producers' 
shipments  increased  by  approximately 
10  percent  from  1979  to  1981,  they 
decreased  by  26  percent  in  January- 
September  1982  compared  with  the  same 
period  in  1981." 

U.S.  producers'  inventories  increased 
annually  from  1979  to  1981.  The  number 
of  days'  supply  in  inventory  also 
increased  from  130  days  for  the  January- 
September  1981  period  to  193  days  for 
the  same  period  in  1982." 

Employment  patterns  reflect  relative 
stability  from  1979  to  1981,  but  indicate 
a  sharp  decline  for  the  period  January- 
September  1982.  There  were  564  fewer 
persons  employed  in  steel  wire  rope 
production  in  January-September  1982 
than  in  January-September  1981.  a  17 


'19U.S.C.  1673b(a|. 
••"IQUS.C  1677(7). 
"  Report.  Table  4. 
"Report.  Table  4 
"Report.  Tables 
"Report.  Tables. 
"Report.  Table  6 


percent  decrease  in  employment.  In  this 
same  period,  total  compensation  to 
production  and  related  workers 
dt'creased  by  about  16  percent.'* Labor 
productivity  increased  steadily  from 

1979  to  1981  as  obsolete  plants  were 
closed  and  new,  modern  facilities  were 
opened.  In  1982.  labnr  productivity 
returned  to  the  1979  level  primarily  due 
to  lowered  levels  of  production  and 
capacity  utilization. '^ 

Financial  performance  information 
u.is  provided  to  the  Commission  by  11 
producers  accounting  for  over  96  percent 
of  US  production  of  known  steel  wire 
rope  in  1981.  Although  net  sales,  gross 
profit,  and  net  profit  all  increased 
irregula.'ly  between  1979  and  1981.  they 
declined  precipitously  during  the  period 
January-September  1982.  In  fact. 
aggregate  data  show  that  the  industry 
went  from  a  net  profit  of  $18  9  million  in 
[a.nuary-Spptember  1981  to  a  net  loss  of 
Si  2,'  million  in  [anuary-Sepfember  1982. 
The  number  of  domestic  firms  reporting 
net  losses  increased  from  2  in  the  period 
January-September  1981  to  9  in  the 
corresponding  period  in  1982.'-' 

Reasonable  Indication  of  Material 
Iniury  by  Reason  of  Imports  from  Korea: 
Imports  of  steel  wire  rope  from  Korea 
increased  slightly  from  1979  to  1980,  but 
increased  by  more  than  36  percent  from 

1980  to  1981.  "'.Mthough  apparent 
domestic  consumption  declined  by  19 
percent  in  January-September  1982,  as 
compared  to  January-September  1981. 
imports  from  Korea  declined  by  only  2 
percent  during  the  same  period. '°  As  a 
percentage  of  apparent  domestic 
consumption,  imports  from  Korea 
increased  from  17.4  percent  in  1979  to 
21  6  percent  in  1981  and  to  25.0  percent 
in  January-September  1982.^'  Korea  has 
been  the  largest  single  source  of  steel 
wikre  rope  imports  throughout  the 
period  covered  by  this  investigation. 

Substantial  margins  of  underselling 
were  found  for  all  types  of  steel  wire 
rope  subject  to  this  investigation.^^  For 
example,  margins  of  underselling  for 
galvanized  wire  rope  ranged  from  40 
percent  to  67  percent  for  sales  to  service 
centers/distributors.''^  For  bright  wire 
rope,  margins  of  underselling  ranged 
from  27  percent  to  52  percent  for  sales  to 
service  centers/distributors." 

The  Commissions  staff  investigated  a 
random  sample  of  the  357  allegations  of 


"•Report.  Table  ~  dnd  8 
"Report.  Table  7 
"Report  Tabled 
-■"Report,  Table  15 
"Report,  Table  15 
"  Report.  Table  15. 

"Pricing  information  on  stainless  steel  wire  rope 
is  confidenlial. 

'"Report.  Table  23 

"Report.  Table  24.  • 


lost  sales  and  price  suppression/ 
depression  submitted  by  the  domestic 
producers.'^  Lost  sales  and  price 
suppression/depression  were  confirmed 
by  the  Commission  staff.  Price  was 
found  to  be  a  major  consideration  in  the 
purchase  of  steel  wire  rope.^^ '' 

Conclusion:  During  the  first  nine  ' 
moths  of  1982,  the  domestic  industry  lost 
market  share,  its  sales  decreased,  and 
its  financial  position  markedly 
deteriorated.  At  the  same  time,  imports 
from  Korea  increased  their  market 
share.  These  imports  undersold  the 
domestic  product  by  significant  margins 
and  have  resulted  iri  lost  sales. 
Therefore,  we  conclude  that  there  is  a 
reasonable  indication  that  the  domestic 
steel  wire  rope  industry  is  materially 
injured  by  reason  of  imports  of  steel 
wire  rope  from  Korea  ajlegedly  sold  at 
less  than  fair  value. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Secretary 

((•■R  Doc  82,12.106  Filed  U-2J-82:  8:45  am) 
BILLING  CODE  702(M)2-M 

(Investigation  No.  337-TA-133) 

Certain  Vertical  Milling  Machines  and 
Parts,  Attachments  and  Accessories 
Thereto;  Designation  of  Presiding 
Officer 

Pursuant  to  my  authority  as  Chief 
Administrative  Law  Judge  of  this 
Commission,  I  hereby  designate 
Administrative  Law  Judge  Janet  D. 
Saxon  as  Presiding  Officer  in  this 
investigation. 

The  Secretary  shall  serve  a  copy  of 
this  order  upon  all  parties  of  record  and 
shall  publish  it  in  the  Federal  Register. 

Issued:  November  15,  1982. 
Donald  K.  Duvali, 

Chief  Administrative  Law  fudge. 

|KR  Ooc  82-32307  Filed  11-23-82:  8.45  am| 
BILLING  CODE  7020-02-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importers  of  Controlled  Substances; 
Registration 

By  Notice  dated  August  20, 1982.  and 
published  in  the  Federal  Register  on 
August  27,  1982;  (47  FR  37978),  Merck 


'  Most  of  the  allegations  of  lost  sales  and  pni  e 
suppression/depression  were  received  after  the 
prellininary  conference  held  on  October  20.  1982. 
which  left  insufficient  time  for  the  Commission's 
staff  to  investigate  more  than  a  random  sample. 

^Report  pp.  A-35-36. 

"Perceived  quality  differences  between  the 
domestic  and  imported  products  may  account  for  a 
portion  of  the  margins  of  underselling.  Report,  p  A- 
36. 


Raw  OpHjnn 
Concentrati 


Dated;  No 

Gene  R.  Hai 

Deputy  Assi 
Diversion  C( 
^dministrat 

FR  Dor  82-3Z2( 
SILLING  CODE 

Manufactu 
Substance 
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and  Company,  Inc.,  Merck  Chemical 
Manufacturing  Division,  P.O.  Box  2000, 
Lincoln  Avenue,  Attention:  Office  of  the 
Secretary,  Rahway,  New  Jersey  07065, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


1  Schedule 

Drug 

Raw  Opium  (9600)  „ 

Concenlrate  of  Poppy  Straw  (9670)  

II 
(1 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21,  Code  of 
Federal  Regulations  1311.42,  the  above 
firm  is  granted  registration  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  above. 

Dated:  November  15.  1982. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

FR  Dnc  82-3220]  Fiipd  11-23-fl2.  8  45  am] 
BILLING  CODE  4410-09-M 

Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  Federal  Regulations  (CFR),  this 
is  notice  that  on  March  30, 1982,  Norac 
Company.  Inc.,  405  South  Motor  Avenue, 
Azusa,  California  91702,  made 
ripplication  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
i>  bulk  manufacturer  of  the  Schedule  I 
controlled  substance 
Tetrahydrocannabinols  (7370). 

Any  such  applicant  and  any  person 
who  is  presently  registered  with  DEA  to 
manufacture  such  substance  may  file 
comments  or  objections  to  the  issuance 
of  the  above  application  and  may  also 
file  a  written  request  for  a  hearing 
thereon  in  accordance  with  21  CFR 
1301.54  and  in  the  form  prescribed  by  21 
CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Acting  Administrator,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice,  1405  I 
Street,  NW.,  Washington,  D.C.  20537, 
Attention:  DEA  Federal  Register 
Representative  (Room  1203),  and  must 
be  filed  no  later  than  December  27, 1982. 


Dated:  November  17, 1982. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  nf 
Diversion  Control.  Drug  Enforcement 
Administration. 

|FR  Dor,  S2-3Z2K  Filed  11-13-82,  84,S  am] 
BILUNG  CODE  4410-0»-M 


Federal  Bureau  of  Investigation 

Advisory  Policy  Board  of  the  National 
Crime  Information  Center;  Notice  of 
Meeting 

The  Advisory  Policy  Board  of  the 
National  Crime  Information  Center 
(NCIC)  will  meet  on  December  8  and  9. 
1982.  from  9:00  a.m.  until  5:00  p.m.  in  the 
Beverly  Garland  Motor  Lodge, 
Sacramento,  California. 

The  major  topics  to  be  discussed 
include: 

1.  The  second  phase  implementation 
of  the  Interstate  Identification  Index. 

2.  The  proposed  format  for  the 
establishment  of  an  Unidentified  Dead 
File  in  NCIC. 

3.  The  presentation  of  the  economic 
benefits  of  the  NCIC  System  through  the 
results  of  a  survey  of  the  Vehicle  File. 

4.  Enhanced  techniques  of  assuring 
data  quality  in  the  NCIC  System, 

The  meeting  will  be  open  to  the  public 
with  approximately  30  seats  available 
for  seating  on  a  first-come  first-served 
basis.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
Advisory  Policy  Board  before  or  after 
the  meeting.  Anyone  wishing  to  address 
a  session  of  the  meeting  should  notify 
the  Advisory  Committee  Management 
Officer,  Mr.  W.  A.  Bayse.  FBI.  at  least 
twenty-four  hours  prior  to  the  start  of 
the  session.  The  notification  may  be  by 
mail,  telegram,  cable  or  hand-delivered 
note.  It  should  contain  the  name, 
corporate  designation,  consumer 
affiliation  or  Government  designation. 
along  with  a  capsulized  version  of  the 
statement  and  an  outline  of  the  material 
to  be  offered.  A  person  will  be  allowed 
not  more  than  15  minutes  to  present  a 
topic,  except  with  the  special  approval 
of  the  Chairman  of  the  Board. 

Inquiries  may  be  addressed  to  Mr. 
David  F.  Nemecek,  Committee 
Management  Liaison  Officer,  NCIC. 
Federal  Bureau  of  Investigation. 
Washington.  D.C.  20535.  telephone 
number  202-324-2606. 

Dated:  November  17,  1982. 
William  H.  Webster. 

Director 

|FR  Doc   82-32131  Filed  n-23-»2,  8,45  am) 
BILLING  CODE  4410-02-M 


NATIONAL  COMMISSION  ON  SOCIAL 
SECURITY  REFORM 

Meeting 

AGENCY:  National  Commission  on  Social 
Security  Reform. 

ACTION:  Notice  of  meeting, 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forth-coming  meeting  of  the  .National 
Commission  on  Social  Security  Reform. 
This  notice  also  describes  the  functions 
of  the  Commission.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

date:  December  10, 1982.  9:00  a.m.  to 
5:00  p.m. 

address:  Room  2221.  Dirksen  Senate 
Office  Building,  Washington,  D  C.  20510. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Myers.  Executive  Director,  736 
Jackson  Place,  NW.,  Washington.  D.C. 
20503;  Telephone  (202)  39.5-5132. 

SUPPLEMENTARY  INFORMATION:  The 

National  on  Social  Security  Reform  is 
established  by  Executive  Order  No. 
12335  dated  December  16, 1981  to 
provide  appropriate  recommendations 
to  the  Secretary  of  Health  and  Human 
Services,  the  President,  and  the 
Congress  on  long-term  reforms  to  put 
Social  Security  back  on  a  sound 
financial  footing. 

The  meeting  of  the  Commission  is 
open  to  the  public.  The  proposed  agenda 
includes: 

Review  of  relevant  analyses  of  the 
current  and  long-term  financial 
condition  of  the  Social  Security  trust 
funds;  identify  problems  that  may 
threaten  the  long-term  solvency  of  such 
funds;  analyze  potential  solutions  to 
such  problems  that  vmII  both  assure  the 
financial  integrity  of  the  Social  Secunly 
system  and  the  provision  of  appropriate 
benefits. 

Records  are  kept  of  all  Commission 
proceedings,  and  are  available  for 
public  inspection  at  the  Office  of  The 
Executive  Director.  .National 
Commission  on  Social  Security  Reform, 
736  Jackson  Place.  .\W,.  Washington, 
D  C.  20503, 
Robert  ).  Myers, 
Executive  Director. 

|FR  Doc.  82-32490  Filed  11-23-tt  ftSa  ami 
BILLING  CODE  31I&-01-M 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Inter-Arts  Advisory  Panel;  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-Arts 
Advisory  Panel  (Folk  Arts  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  December  9-10, 1982.  from  9:00 
a.m.-10:30  p.m.  and  on  December  11, 
from  9:00  a.m.-5:30  p.m.  in  room  1422  of 
the  Columbia  Plaza  Office  Complex. 
2401  E  Street,  NW.,  Washington.  D.C. 
20506. 

A  portion  of  this  meeting  will  be  open 
to  the  pubhc  on  December  11,  from  11:30 
a.m.-12:30  p.m.  to  discuss  1984 
guidelines. 

The  remaining  sessions  of  this 
meeting  on  December  9-10,  9:00  a.m.- 
10:30  p.m.  and  December  11,  from  9:00 
a.m.-ll:00  a.m.  and  from  12:30  p.m.-5:30 
p.m.  are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  appHcants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  9(b)  of  section 
552b  of  Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC.  20506.  or  call  (202)  634-6070, 

Dated:  November  16. 1982. 

lohn  H.  Clark. 

Director.  Office  of  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 

|FR  Doc  82-32284  Filed  11-23-82,  S  45  ami 
MLUNQ  COOC  7$37-01-« 


Inter-Arts  Advisory  Panel;  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  notice  is  hereby  given  that  a 
meeting  of  the  Inter-Arts  Advisory  Panel 
(Overview  Meeting)  to  the  National 
Council  on  the  Arts  will  be  held  on 
December  9, 1982,  from  9:00  a.m.-5:30 
p.m.  and  on  December  10.  from  9:00 
a.m.-l:00  p.m.  in  room  1426  of  the 
Columbia  Plaza  Office,  2401  E  Street. 
NW.,  Washington,  D.C.  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 


topic  for  discussion  will  be  guidelines 
and  policy  issues. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark.  Advisory  Committee 
Mdngement  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC.  20506,  or  call  (202)  634-6070. 

Dated:  November  17,  1982. 
lohn  H.  Clark, 

Director.  Office  of  Council  and  Panel 
Op  f' rat  ions,  National  Endowment  for  the  Arts. 

|FR  U..C.  82-3225'  Filed  11-23-32.  6  45  am| 
BtLUNG  COOC  7537-01-li 


Literature  Advisory  Panel;  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literature 
Advisory  Panel  to  the  National  Council 
on  the  Arts  will  be  held  on  December  6 
from  9:00  a.m. -6:30  p.m.  and  on 
December  7  from  9:00  a.m.-6:00  p.m.  in 
room  1361  of  the  Columbia  Plaza  Office 
Complex,  2401  E  Street  NW.. 
Washington.  D.C.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  December  7,  from  5:00 
p,m.-6:00  p.m.  to  discuss  general  policy. 

The  remaining  sessions  of  this 
meeting  on  December  6,  from  9:00  a.m.- 
6:30  p.m.  and  December  7,  from  9:00 
a.m.-5:00  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussions  of  information 
g;ven  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13.  1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  9(b)  of  section 
552b  of  Title  5.  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
D.C.  20506,  or  call  (202)  634-6070. 

Dated:  November  16.  1982. 
John  H.  Clark, 

Director.  Office  of  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 

|FR  D,K.   B2-32.122  Filed  H-23-«2.  8:45  am| 
BILLiNQ  CODE  7S37-01-M 


Music  Advisory  Panel;  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 


given  that  a  meeting  of  the  Music 
Advisory  Panel  (Orchestra)  to  the 
National  Council  on  the  Arts  will  be 
held  on  December  7,  from  9:00  a.m.-7:15 
p.m.:  on  December  8-9,  from  9:00  a.m.- 
10:30  p.m.;  and  on  December  10,  from 
9:00  a.m.-4:30  p.m.  in  room  1422  of  the 
Columbia  Plaza  Office  Complex,  2401  E 
Street.  NW.,  Washington,  D.C.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  December  9,  from  2:30 
p.m. -4:30  p.m.  to  discuss  guidelines. 

The  remaining  sessions  of  this 
meeting  on  December  7.  from  9:00  a.m.- 
7:15  p.m.;  December  8.  from  9:00  a.m,- 
10:30  p.m.;  December  9,  from  9:00  a.m.- 
1:00  p'.m.  and  4:45  p.m.-10:30  p.m.;  and 
on  December  10.  from  9:00  a.m.-4:30  p.m. 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  9(b)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC.  20506,  or  call  (202)  634-6070. 

Dated:  November  16, 1982. 

John  H.  Clark, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 

|FR  Doc  82-32321  Filed  11-23-82;  845  am| 
BILUNQ  CODE  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-325  and  50-324] 

Carolina  Power  &  Light  Co.;  Issuance 
of  Amendments  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  Nos.  51  and  78  to 
Facility  Operating  License  Nos.  DPR-71 
and  DPR-62  issued  to  Carolina  Power  & 
Light  Company  (the  licensee)  which 
revised  the  Technical  Specifications  and 
licenses  for  operation  of  the  Brunswick 
Steam  Electric  Plant.  Units  1  and  2  (the 
facihty).  located  in  Brunswick  County, 
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North  Carolina.  The  amendments  are 
effective  as  of  the  date  of  issuance. 

The  amendments  revise  the  Technical 
Specifications  to  lengthen  scram 
discharge  volume  surveillance 
periodicities  and  revise  the  licenses  to 
reflect  the  co-owner's  recent  name 
change. 

The  applications  for  the  amendments 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendments.  Prior  public  notice 
of  these  amendments  was  not  required 
since  the  amendments  do  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  these  amendments  will 
not  result  in  any  significant 
environmental  impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
impact  statement,  or  negative 
declaration  and  environmental  impact 
appraisal  need  not  be  prepared  in 
connection  with  issuance  of  the 
amendments. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  applications  for 
amendments  dated  September  29. 1982 
and  August  25, 1982  (2)  Amendment 
Nos.  51  and  76  to  License  Nos.  DPR-71 
and  DPR-62,  and  (3)  the  Commission's 
related  Safety  Evaluation.  These  items 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  D.C. 
and  at  the  Southport-Brunswick  County 
Library,  109  West  Moore  Street, 
Southport,  North  Carolina  28461.  A  copy 
of  items  (2)  and  (3)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555,  Attention; 
Director,  Division  of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  12th  day 
of  November,  1982. 

For  the  Nuclear  Regulatory  Commission. 
Domenic  B.  Vassallo, 
Chief.  Operating  Reactors  Branch  No.  2, 
Division  of  Licensing. 

|FR  Doc.  82-32290  Filed  11-23-BZ  8:45  a.m  J 
BILUNO  CODE  7S9(M)1-M 


[Docket  No.  50-261] 

Carolina  Power  and  Light  Co.; 
Proposed  Issuance  of  Amendment  to 
Facility  Operating  License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 


23  issued  to  Carolina  Power  and  Light 
Company  (the  licensee),  for  operation  of 
the  H.  B.  Robinson  Steam  Electric  Plant, 
Unit  2  located  in  the  Town  of  Hartsville, 
Darlington  County,  South  Carolina. 

The  amendment  would  revise  the 
conditions  of  the  operating  license  to 
permit  repair  of  steam  generators  by 
replacement  of  major  components 
including  the  tube  bundles  in 
accordance  with  the  licensee's 
applications  for  amendment  dated  July 
1, 1982,  as  supplemented  by  le'ter  dated 
September  16, 1982. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  December  27.  1982,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  parly  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Sdfety  and  Licensing  Board  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding,  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  his 


petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  [15]  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  pptitionrr 
shall  file  a  supplem.ent  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
edch  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
p.jrties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  United 
States  Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555.  Attention: 
Docketing  and  Service  Section,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW.. 
Washington,  D.C.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
fen  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000.  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Steven  A.  Varga:  (petitioner's  name  and 
telephone  number);  (date  petition  was 
mailed);  (plant  name);  and  (publication 
date  and  page  number  of  this  Federal 
Register  notice).  A  copy  of  the  petition 
should  also  be  sent  to  the  Executiv  e 
Legal  Director.  U.S.  .Nuclear  Regulatory 
Commission,  Washington.  DC.  20555. 
and  to  George  F.  Trowbridge,  Esq. 
Shaw,  Pittman,  Potts  and  Trowbridge, 
1800  M  Street,  N.W.,  Washington,  DC. 
20036,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  for  leave  for 
hearing  will  not  be  entertained  absent  a 
determination  by  the  Commission,  the 
presiding  officer  or  the  Atomic  Safety 
and  Licensing  Board  designated  to  rule 
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on  the  petition  and/or  request,  that  the 
petitioner  has  made  a  substantial 
showing  of  good  cause  for  the  granting 
of  a  late  petition  and/or  request.  That 
detefminatjon  will  be  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a){iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  1, 1982,  as 
supplemented  September  16, 1982,  which 
is  available  for  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  N.W.,  Washington,  D.C., 
and  at  the  Hartsville  Memorial  Library, 
Home  4  Fifth  Avenues,  Hartsville,  South 
Carolina  29550. 

Dated  at  Bethesda,  Maryland,  this  18th  day 
of  Novemt)€r,  1982. 

For  the  Nuclear  Regulatory  Commission. 

Steven  A.  Varga, 

Chief.  Operating  Reactors  Branch  No.  L 
Division  of  Licensing. 

(FR  Dot  B2-32291  Filed  11-23-82.  8:45  am| 
BNJJNO  CODE  7S90-01-M 

[Docket  No.  50-373]  , 

Commonwealth  Edison  Co.;  Issuance 
of  Amendment  of  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  has 
issued  Amendment  No.  9  to  Facility 
Operating  License  No.  NPF-11,  issued  to 
Commonwealth  Edison  Company,  which 
revised  Technical  Specifications  for 
operation  of  the  La  Salle  County  Station, 
Unit  No.  1  (the  facility)  located  in 
Brookfield  Township,  La  Salle  County, 
Illinois.  The  Amendment  is  effective  as 
of  the  date  of  issuance. 

The  Amendment  consists  of  a  change 
to  the  Technical  Specifications  in  that 
the  removal  of  test  specimens  for 
reactor  vessel  material  surveillance 
capsules  was  modified  from  three 
capsules  to  one  capsule  holder  and  the 
removal  schedule  to  10  and  30  years  of 
Service  Years. 

The  application  for  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  Amendment  was  not  required 
since  the  Amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  Amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 


51.5(d)(4)  an  environmental  impact 
statement,  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  Amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  August  19, 1982,  and 
(2)  .Amendment  No.  9  to  License  No. 
NPF-11  dated  November  18,  1982.  All  of 
these  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington,  DC.  20555,  and  the  Public 
Library  of  Illinois  Valley  Community 
College.  Rural  Route  No.  1,  Ogelsby, 
Illinois  61348.  A  copy  of  items  (1)  and  (2) 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D  C.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dnted  at  Bethesda,  Maryland,  this  18th  day 
of  .November,  :982. 

For  the  Nuclear  Regulatory  Commission. 
A.  Schwencer, 

Chief.  Licensing  Branch  No.  2,  Division  of 
Licensing. 

[FR  Doc-  92-32:»:  F:!fd  11-23-82:  8:45  amj 
BILUNO  COOE  7590-0  l-M 

[Docket  Nos.  50-456  and  50-457) 

Commonwealth  Edison  Co.  and 
Braidwood  Station,  Units  1  and  2; 
Order  Extending  Construction 
Completion  Dates 

Commonweatlh  Edison  Company  is 
the  holder  of  Construction  Permit  Nos. 
CPPR-132  and  CPPR-133  issued  on 
December  31, 1975  by  the  U,S.  Nuclear 
Regulatory  Commission  for  construction 
of  the  Braidwood  Station,  Units  1  and  2 
to  be  located  in  Will  County,  Illinois,  in 
North  Central  Illinois  near  the  town  of 
Braidwood,  lUinois. 

By  letter  dated  September  30, 1982, 
Commonwealth  Edison  Company  filed  a 
request  for  extension  of  the  latest 
construction  completion  dates  for  the 
Braidwood  Station,  Units  1  and  2 
Construction  Permits.  It  was  requested 
that  Construction  Permit  No.  CPPR-132 
for  Unit  1  be  extended  from  November  1, 
1982  to  April  30, 1987,  and  Construction 
Permit  No.  CPPR-133  for  Unit  2  be 
extended  from  November  1, 1983  to 
April  30,  1988.  The  reasons  given  for  the 
requested  extension  in  time  were:  (1) 
Extended  construction  period  caused  by 
a  work  stoppage  after  a  denial  of  an 
increase  in  rates  and  requalifying  and 
retraining  contract  personnel  after 
construction  resumed  when  the  increase 
was  approved,  (2)  improvements  in  the 
manner  of  implementing  NRC 
requirements  including  increased 


amounts  of  design  work  and  installation 
labor  required  to  complete  installation 
of  various  components,  pipes,  cables, 
and  structural  members,  and  NRC 
regulatory  requirements  some  of  which 
resulted  from  the  Three  Mile  Island 
incident,  and  (3)  implementation  of  work 
requirements  at  a  pace  consistent  with 
the  need  to  spread  financial 
requirements  evenly  throughout  the 
construction  period  in  order  to  maintain 
annual  financial  requirements  within  the 
capabilities  of  Commonwealth  Edison 
Company. 

This  action  involves  no  significant 
hazards  consideration,  good  cause  has 
been  shown  for  the  delays,  and  the 
requested  extension  is  for  a  reasonable 
period,  the  bases  for  which  are  set  forth 
in  the  staffs  safety  evaluation  for  this 
extension. 

The  Commission  has  determined  that 
this  action  will  not  result  in  any 
significant  environmental  impact  and, 
pursuant  to  10  CFR  51.5(d)(4),  an 
environmental  impact  statement  or 
negative  declaration  and  environmental 
impact  appraisal  need  not  be  prepared 
in  connection  with  this  action. 

The  applicant's  letter,  dated 
September  30, 1982,  and  the  NRC  staffs 
safety  evaluation  supporting  the  Order 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  D.C. 
20555  and  at  the  Wilmington  Towmship 
Public  Library,  201  S.  Kankakee  Street 
Wilmington,  Illinois  60481. 

It  is  hereby  ordered  that  the  latest 
construction  completion  date  for  CPPR- 
132,  Unit  1,  be  extended  from  November 
1,  1982  to  April  30, 1987,  and  for  CPPR- 
133,  Unit  2,  be  extended  from  November 
1,  1983  to  April  30. 1988. 

Date  of  Issuance:  November  15,  1982. 
For  the  Nuclear  Regulatory  Commission 

DarreU  G.  Eisenhut 

Director,  Division  of  Licensing.  Office  of 
Nuclear  Reactor  Regulation. 

|FR  Doc.  62-32293  Filed  11-23-82;  8.45  a.m.| 
BILLtMO  COOE  75KM)1-M 


[Docket  No.  50-336] 

Northeast  Nuclear  Energy  Company, 
et  ai.;  Granting  of  Relief  From  ASME 
Code  Section  XI  Inservice  Inspection 
Requirements 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  reUef  from  certain  requirements 
of  the  ASME  Code,  Section  XI,  "Rules 
for  Inservice  Inspection  of  Nuclear 
Power  Plant  Components,"  to  Northeast 
Nuclear  Energy  Company,  the 
Connecticut  Light  and  Power  Company, 
the  Hartford  Electric  Light  Company, 
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and  the  Western  Massachusetts  Electric 
Company  (the  Hcensees),  which  revised 
the  inservice  inspection  program  for 
Millstone  Nuclear  Power  Station,  Unit 
No.  2  (the  facility)  located  in  Waterford, 
Connecticut,  the  ASME  Code 
requirements  are  incorporated  by 
reference  into  the  Commission's  rules 
and  regulations  in  10  CFR  Part  50.  The 
relief  is  effective  as  of  its  date  of 
issuance  and  expires  on  December  26, 
1985. 

The  relief  modifies  the  visual,  surface, 
volumetric  and/or  pressure  test 
examinations  requirement  for  twelve 
specific  Class  1  and  2  components  for 
which  100  percent  of  these  examinations 
have  been  determined  to  be  impractical. 

The  request  for  reHef  comphes  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  1, 
which  are  set  forth  in  the  letter  granting 
relief  and  related  Safety  Evaluation. 

The  Commission  has  determined  that 
the  granting  of  this  relief  will  not  result 
in  any  significant  environmental  impact 
and  that  pursuant  to  10  CFR  51.5(d)(4) 
an  environmental  impact  statement  or 
negative  declaration  and  environmental 
impact  appraisal  need  not  be  prepared 
in  connection  with  issuance  of  this 
action. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  program  submittals 
and  request  for  relief  letters  dated 
January  25  and  31  and  June  25, 1979, 
May  1, 1981  and  April  14,  1982,  (2)  the 
letter  to  the  licensee  dated  November  4, 
1982.  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street,  NW.,  Washington,  D.C. 
and  at  the  local  public  document  room 
located  at  the  Waterford  Public  Library, 
Rope  Ferry  Road,  Waterford, 
Connecticut.  A  copy  of  items  (2)  and  (3) 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Belhesda,  Maryland  this  4lh  day 
of  November,  1982. 

For  the  Nuclear  Regulatory  Commission. 

Robert  A.  Clark, 

Chief.  Operating  Reactors  Branch  No.  3, 
Division  of  Licensing. 

|FR  Doc,  82-32294  Filed  11-23-82;  8:45  am| 
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[Docket  No.  50-344] 


Portland  General  Electric  Co.,  et  al.; 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  77  to  Facility 
Operating  License  No.  NPF-1,  issued  to 
Portland  General  Electric  Company,  the 
City  of  Eugene,  Oregon,  and  Pacific 
Power  and  Light  Company  (the 
licensees),  which  revised  the  Technical 
Specifications  for  operation  of  the 
Trojan  Nuclear  Plant  (the  facility) 
located  in  Columbia  County,  Oregon. 
The  amendment  is  effective  as  of  the 
date  of  issuance. 

The  amendment  requires  that  (1)  the 
containment  purge  and  hydrogen  vent 
containment  isolation  valves  be  tested 
for  proper  closure  on  a  containment  high 
radiation  signal  once  per  18  months,  (2) 
the  hydrogen  vent  containment  isolation 
valves  be  similarly  tested  for  proper 
closure  on  a  containment  ventilation 
isolation  signal,  (3)  the  containment 
purge  valves  be  locked  closed  and 
verified  to  be  locked  closed  every  31 
days  when  the  plant  is  not  in  a  refueling 
or  cold  shutdown  condition,  (4)  the 
containment  purge  valves  be  leak  tested 
every  nine  months  and  each  time  before 
leaving  the  cold  shutdown  condition  if 
opened  (prior  to  power  operation),  and 
(5)  the  hydrogen  vent  valves  be 
normally  closed  and  opened  only  when 
necessary  for  safety  reasons.  In 
addition,  the  amendment  adds  several 
new  containment  sample  isolation 
valves  to  the  list  of  containment 
isolation  valves  thereby  subjecting  them 
to  operability  and  testing  requirements. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  this  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environment 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  May  8, 1982,  (2) 


Amendment  No.  77  to  License  No.  NPF- 
1  and  (3)  the  Commission's  related  letter 
dated  November  10.  1982.  All  of  these 
itrms  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street,  NW..  Washington. 
DC.  and  at  the  local  public  document 
room  located  at  the  Multnomah  County 
Library,  Social  Science  and  Science 
Department.  801  SW.  10th  Avenue, 
Portland,  Oregon  97205.  A  copy  of  items 
(2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 


Datpd  at  Bethesda.  Maryland,  this  10th  day 

of  November.  1982. 

For  the  Nuclear  Regulatory  Commission. 
Charles  M.  Trammell, 

Al  ':ng  Chief.  Operating  Reactors  Branch,  No. 
3,  Division  of  Licensing. 

IFT  Doc  82-3:iJii5  F:ii-d  lI-23-«Z  8:45  am) 
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[Docket  No.  50.3121 

Sacramento  Municipal  Utility  District; 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 

Commission  (the  Commission)  has 
issued  Amendment  .No.  41  to  Facility 
Operating  License  No.  DPR-54.  issued  to 
Sacramento  Municipdl  L'tihty  District. 
which  revised  Technical  Specifications 
(TSs)  for  operation  of  the  Rancho  Seco 
Nuclear  Generating  Station  (the  facility), 
located  in  Sacramento  County, 
California.  This  amendment  is  effective 
as  of  its  date  of  issuance. 

The  amendment  revises  the  Appendix 
A  TSs  to  correct  an  editorial  error  which 
required  calibration  of  nonexistent 
control  rod  position  circuits. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CF'R 
51.5(d)(4)  an  environmental  impact 
statement,  or  negative  declaration  and 
environmental  impact  appraisal  need 
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not  be  prepared  in  connection  with 
issuance  of  tiiis  amendment. 

For  further  details  with  respect  to  this 
actioa  see  (1)  the  application  for 
amendment  dated  January  6,  1982.  (2) 
Amendment  No.  41  to  License  No.  DPR- 
54.  and  (3)  the  Conmiission's  related 
Safety  Evaluation.  These  items  are 
available  for  public  inspection  at  the 
Commission's  Pubhc  Document  Room. 
1717  H  Street  NW.,  Washington,  D.C.. 
and  at  the  Sacramento  City-County 
Library,  Business  and  Municipal 
Department,  828  I  Street,  Sacramento, 
California.  A  copy  of  items  (2)  and  (3) 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555.  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda.  Maryland,  this  15th  day 
of  November  1982. 

For  the  Nuclear  Regulatory  Commission 

|ohn  F.  Stolz, 

Chief,  Operating  Reactors  Branch  A'o.  4. 
Division  of  Licensing, 

[FR  Doc   a2-JiS6  Filed  n-2J-82  3  45  dm] 
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(Docket  Nos.  50-266  and  50-301 1 

Wisconsin  Electric  Power  Co.; 
Issuance  of  Amendment  to  Facility 
Operating  Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  has 
issued  Amendment  No.  68  to  Facility 
Operating  License  No.  DPR-24,  and 
Amendment  No.  73  to  Facility  Operating 
License  No.  DPR-27  issued  to  Wisconsin 
Electric  Power  Company  (the  licensee), 
which  revised  Technical  Specifications 
for  operation  of  Point  Beach  Nuclear 
Plant,  Unit  Nos.  1  and  2  (the  facilities) 
located  in  the  Town  of  Two  Creeks. 
Manitowoc  County.  Wisconsin.  The 
amendments  are  effective  as  of  the  date 
of  issuance. 

The  amendments  make  minor 
administrative  changes  to  the  Point 
Beach  Unit  1  and  2  Technical 
Specifications  concerning  access  to 
radiation  areas. 

The  application  for  the  amendments 
complies *vith  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendments.  Prior  public  notice 
of  these  amendments  was  not  required 
since  the  amendments  do  not  involve  a 
significant  hazards  consideration. 


The  Commission  has  determined  that 
the  issuance  of  these  amendments  will 
not  result  in  any  significant 
environmental  impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
impact  statement  or  negative 
declaration  and  environmental  impact 
appraisal  need  not  be  prepared  in 
connection  with  issuance  of  these 
amendments. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  October  19,  1982,  as 
modified  by  letter  dated  November  5, 
1982.  Nos.  68  and  73  to  License  Nos. 
DPR-24  and  DPR-27,  and  (3)  the 
Commission's  related  Safety  Evaluation. 
All  of  these  ■.•ems  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street. 
NW,.  Washington,  D.C.  20555.  and  at  the 
[oseph  Mann  Library,  1516  16th  Street. 
Two  Rivers,  Wisconsin  54241.  A  copy  of 
Items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC.  20555,  Attention:  Director.  Division 
of  Licensing. 

Dated  at  Bethfsda,  Maiyland.  this  12th  day 
of  November  1982. 

For  the  Nuclear  Regulatory  Commission. 

Robert  \.  Clark, 

C".ff.  Operating  Reactors  Branch  ,Vo.  3. 
Division  of  Licensing. 

[V9.  Doc,  92-^123^  Filed  11-23-82;  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 

Kansas;  Region  VII— Advisory  Council; 
Public  Meeting 

The  Small  Business  Administration 
Region  VII  Advisory  Council,  located  in 
the  geographical  area  of  Wichita, 
Kansas,  will  hold  a  public  meeting  from 
1100  a.m.  to  1:30  p.m..  Thursday, 
December  2,  1982,  at  Fox  &  Company 
Offices  Conference  Room.  Suite  800. 
Fourth  Financial  Center,  Wichita.  KS 
67202,  to  discuss  such  business  as  may 
be  presented  by  members,  staff  of  the 
U  S  Small  Business  Admmistration,  or 
others  present. 

For  further  information,  write  or  call 
Clayton  Hunter,  District  Director,  U.S. 
Small  Business  Administration,  110  E. 
Waterman,  Wichita,  KS  67202,  (316)  269- 
6566. 

Dated:  November  19, 1982. 

lean  M.  Nowak, 

Acting  Director.  Office  of  Advisory  Councils. 

|FR  Doc  82-322T7  Filed  11-23-82.  «:4S  ami 
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UNITED  STATES  INFORMATION 
AGENCY 

President's  International  Youth 
Exchange  Initiative;  Selective 
Assistance  Through  Limited  Grant 
Support  to  Not-for-Prof It 
Organizations 

The  United  States  Information  Agency 
fUSIA)  announces  a  program  of 
selective  assistance,  iftrough  limited 
grant  support  to  private  not-for-profit 
organizations  for  programs  in  support  of 
the  President's  International  Youth 
Exchange  Initiative. 

The  purpose  of  the  program  is  to 
encourage  an  increase  in  the  Knel  and 
quality  of  youth  exchanges  between  the 
United  States  and  other  countries  in 
order  to  strengthen  a  shared 
understanding  of,  and  commitment  to, 
basic  democratic  values. 

The  primary  focus  of  the  first  phase  of 
the  program  will  be  on  exchanges 
between  the  United  States  and  the  other 
six  participants  in  the  annual  Economic 
Summit  (Canada,  United  Kingdom, 
Federal  Republic  of  Germany,  France, 
Italy  and  Japan.)  Proposals  for  pilot 
programs  with  other  countries  will, 
however,  be  accepted  for  consideration 
in  preparation  for  an  expansion  of  the 
program  in  the  second  phase. 

Private  sector  not-for-profit 
organizations  meeting  eligibility 
requirements  interested  in  working 
cooperatively  with  USIA  are  invited  to 
consult  on  the  development  of 
international  youth  exchanges  to  be 
implemented  between  1983  and  1985. 
Th&  following  priorities  have  been 
established: 

Program  Proposal  Content 

Priority  I 

1.  Age/Geographic  Emphasis — 15  to 
19  year  olds  from  the  above  six 
countries  and  the  U.S. 

2.  Program  Length — Academic 
programs  of  five  months  to  a  full 
academic  year  in  a  recognized  academic 
institution. — Shorter  term  programs  of 
six  weeks  or  longer  which  may  take 
place  during  summer  or  other  vacation 
periods. 

3.  Home  Stay — A  home  slay  for  the 
full  period  of  residency  is  a  major 
objective  of  the  program. 

Priority  II 

Inter-cultural  learning  programs 
designed  specifically  for  non-academic 
participants  such  as  young  workers, 
business  interns,  youth  leaders  and  farm 
youth  from  the  U.S.  and  the  six  countries 
specified  above. 
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Priority  III 

Programs  similar  to  those  described 
under  Priority  I  and  U  for  15  to  19  year 
olds  from  the  U.S.  and  countries  other 
than  the  participants  in  the  Economic 
Summit. 

Proposals  for  gran!  support  for  Piiority 
I,  II  and  III  may  be  for: 

Project  support  to  expand  existing  or 
create  new  exchange  activities. 

Activities  to  enrich  existing  exciiange 
programs  with  regard  to  cultural  and 
language  orientation,  counseling  and 
program  support,  and  other  activities  to 
enrich  the  participant  experience. 

While  the  emphasis  will  be  on  Priority 
I  projects  during  1983.  a  limited  number 
of  pilot  program  proposals  for  Priority  II 
and  III  projects  may  be  funded  from  " 
fiscal  1983  monies.  These  programs 
should  be  limited  in  size  and  scope  and 
designed  to  provide  replicable  models 
for  expanded  youth  exchanges  with 
countries  primarily  of  the  developing 
world  and/or  for  programs  meeting  the 
needs  of  non-academic  youth. 

These  grants  are  not  intended  to  fund 
research  studies. 

Grant  Guidelines 

USIA  grant  assistance  will  normally 
constitute  only  a  portion  of  total  project 
funding.  Continuing  projects  for  which 
USIA  assistance  is  requested  must 
include  an  acceptable  plan  for  becoming 
self-sustaining.  USIA  support  will  not 
normally  be  extended  for  a  period 
longer  than  three  years.  All  grant 
proposals,  either  new  or  continuing,  v\  ill 
be  ranked  in  an  annual  com,pe{itive 
process  and  are  subject  to  the  annual 
level  of  appropriated  funds  available  for 
this  initiative. 

USIA  currently  estimates  that 
approximately  $700,000  will  be  available 
during  fiscal  year  1033  to  fund  modest 
grant  agreements  to  further  the  purposes 
outlined  above. 

This  is  Not  a  Solicitation  for  Grant 
Proposals 

Emphasis  during  the  consultative 
process  will  be  on  the  identification  of 
not-for-profit  organizations  whose 
proposed  activities  most  clearly 
complement  or  coincide  with  the 
purposes  of  the  President's  Initiative 
and  are  competent  to  address  the 
program  concepts  outlined.  Such 
organizations  should  also  have 
substantial  potential  for  obtaining 
funding  in  addition  to  USIA  support. 


Interested  organizations  are  invited  to 
forward  (to  the  address  given  below)  a 
brief,  two  to  three  page,  concept  paper 
outlining  the  objectives  of  their 
proposed  grant  agreement.  Please  also 
include  a  discussion  of  the 
organization's  capabilities  to  achieve 
these  objectives  and  a  budget  summary 
which  notes  the  organization's 
contribution  towards  the  total  cost  of 
the  project.  USIA  will  review  these 
promptly  and  contact  the  organization  to 
recommend  whether  a  full  proposal 
should  be  submitted  and  at  that  time 
will  forward  detailed  guidelines  for 
preparing  a  proposal. 

The  suLimission  of  a  concept  paper 
will  serve  to  [irovide  both  the  applicant 
and  USI,'\  a  basis  on  which  to  decide 
whether  preparation  of  a  full  proposal  is 
^^arranted.  It  should  be  understood, 
however,  that  USIA's  recommendation 
to  prepare  a  detailed  grant  proposal 
does  not  necessari'y  guarantee  the 
eventual  approval  of  the  proposal. 

In  order  to  be  cons-ipred  for  fisra! 
year  1983  funding,  ccncppt  pnriprs 
should  be  received  by  USI.^  not  later 
than  January  10,  1983  and  detailed 
proposals  must  be  received  by  February 
28,  1983. 

Fur  further  information  on 
participation  in  the  Prcsiden*  s 
International  Youth  Exchanpe  Initiative, 
interested  organizations  should  contact: 
The  International  Youth  Exchange  Staff. 
Bureau  of  Educational  and  Cultural 
Affairs:  (E/YX),  US,  Information 
Agencv,  Washington,  D.C.  20547,  or  call 
(202)  724-9596. 

D,i!ed  .N'ovHmber  19, 1982. 
Charles  Z.  W  ick, 
Director.  United  States  Information  Agency. 

|F-R  DiK,  82-:t21(ll  FiipJ  11-23-82:  8:45  am) 
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VETERANS  ADMINISTRATION 

Scientific  Review  and  Evaluation 
Board  for  Rehabilitation  Research  and 
Development;  Meeting 

In  accordance  wi'h  Public  Law  9:-4f)3 
the  Veterans  Administration  g:ves 
notice  of  a  meeting  of  the  Scientific 
Review  and  Evaluation  Board  for 
Rehabilitation  Research  and 
Development,  This  meeting  will  convene 
at  the  Embassy  Squa'-e  Hotel,  at  2[)00  .\ 
Street.  NW,  Washington.  DC  20036  un 
Wednesday,  December  15,  1982, 


beginning  at  9  a,m.  The  purpose  of  the 
meeting  is  to  review  rehabilitation 
research  and  development  applications 
for  scientific  and  technical  merit  and  to 
make  recommendations  to  the  Director, 
Rehabilitation  Research  and 
Development  (Rehab  RhD]  Service 
regarding  their  funding. 

The  meeting  will  be  open  to  the  public 
(to  the  seating  capacity  of  the  room)  at 
the  start  of  the  session  for 
approximately  one  hour  to  review 
a  Iministrative  matters  and  to  discuss 
tr,e  general  status  of  the  program.  During 
the  closed  session,  the  Board  will  be 
re^  :fwing  applications  relating  to  the 
organization,  conduct  and  delivery  of 
rehabilitation  research  and 
development.  This  review  involves  oral 
comments,  and  discussion  of  site  visits, 
critiques  of  research  protocols  by  board 
members  and  consultants,  and  similar 
documents  that  necessitate  the 
consideration  of  personnel 
qualifications  and  the  performance  and 
competence  of  individual  investigators. 
Disclosure  of  such  information  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
Proprietary  data  from  contractors  and 
private  firms  will  also  be  presented  and 
this  information  should  not  be  disclosed 
in  a  public  session.  Premature  disclosure 
of  Board  recommendations  would  be 
likely  to  significantly  frustrate 
implementation  of  final  proposed 
actions.  Thus,  the  closing  is  in 
accordance  with  section  552b, 
subsections  (c)(4),  (c)(6).  and  (c)(9j(B), 
Title  5.  United  States  Code  and  the 
determination  of  the  Administrator  of 
Veterans  Affairs  pursuant  to  section 
10(d)  of  the  Federal  Advisory  Committee 
Act.  Title  5.  U.S.C.  Appendix  I. 

Due  to  the  limited  seating  capacity  of 
the  room,  those  who  plan  to  attend  the 
open  session  should  contact  Mr.  Chester 
Bazel.  Program  Analyst,  Rehabilitation 
Research  and  Development  Service. 
Veterans  Administration  Central  Office 
at  810  Vermont  Avenue.  NW, 
Washington,  DC  20420.  Phone:  (202)  389- 
5177  at  least  5  days  before  the  meeting. 
Dated:  November  15.  1982. 
By  direction  of  the  Admimslraton 
Rosa  M.iria  Fontancz. 
Committee  Management  Officer. 

|FR  Doi-  82-3:i(V9  Filed  n-n-8J  8'4Sain| 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Govemment  in  the  Sunshine  Act"  (5 
U.S.C.  552b],  notice  is  hereby  given  that 
at  11:05  a.m.  on  Friday,  November  19, 
1982,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  consider  a  resolution 
making  funds  available  for  the  payment 
of  insured  deposits  in  Ranchlander 
National  Bank,  Melvin,  Texas,  in 
anticipation  of,  and  contingent  upon,  its 
expected  closure  by  the  Comptroller  of 
the  Currency. 

At  that  same  meeting,  the  Board  of 
Directors  considered  two 
recommendations  regarding  the 
receivership  of  Penn  Square  Bank. 
National  Association,  Oklahoma  City. 
Oklahoma  (Case  No.  45,509-NR,  and 
Case  No.  45,510-NR). 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Director  C.  T.  Conover 
(Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  ursuant 
to  subsections  (c)(4).  (c)(6),  (c)(8), 
{c)(9)(A)(ii).  (c)(9)(B).  and  (c)(10)  of  the 
"Govemment  in  the  Sunshine  Act"  (5 


U.S.C.  552b(c)(4),  (c)(6),  (c)(8), 
(c](9)(A)(ii),  (c)(9)(B)  and  (c)(10)). 

Dated:  November  19,  1982. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 

Executive  Secretary. 

|S-1898-a2  Filed  11-22-82:  11.28  amj 
BILLING  CODE  6714-01-M 


FEDERAL  RESERVE  SYSTEM 

(Board  of  Governors) 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  47  FR  51844. 
Wednesday,  November  17, 1982. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  10  a.m..  Monday, 
November  22, 1982. 

CHANGES  IN  THE  MEETING:  One  of  the 

items  announced  for  inclusion  at  this 
meeting  was  consideration  of  any 
agenda  items  carried  forward  from  a 
previous  meeting;  the  following  such 
closed  items(s)  was  added: 

Federal  Reserve  Bank  and  Branch  director 
appointments.  (This  item  was  originally 
announced  for  a  closed  meeting  on 
November  1,  1982.) 

CONTACT  PERSON  FOR  MORE 
INFJ3RMATI0N:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board  (202)  452-3204. 

Dated:  November  22,  1982. 
lames  McAfee, 

Associate  Secretary  of  the  Board 
;s-rno-&2  F.led  n-i:-*i2.  ne  pm| 
BILLINO  CODE  t210S3-01-M 


FEDERAL  TRADE  COMMISSION 

TIME  AND  DATE:  3  p.m.,  Tuesday, 
November  23,  1982. 

PLACE:  Room  432,  Federal  Trade 
Commission  Building,  Sixth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC.  20580. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Proposed 
Amendment  to  Games  of  Chance  Trade 
Regulation  Rule. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Susan  B.  Ticknor,  Office 
of  Public  Affairs:  (202)  523-3830; 
Recorded  Message:  (202)  523-3806. 

IS-1899-82  Filed  11-22-82;  3  18  pm| 
BILUNO  COOC  STSO-OI-M 


LEGAL  SERVICES  CORPORATION 

Meeting  of  the  Audit  Appropriations 

Committee. 

PREVIOUSLY  ISSUED:  November  17, 1982. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING: 

2-5  p.m..  Sunday,  December  5, 1982; 
9  a.m.-4  p.m.,  Monday,  December  6, 

1982. 
PREVIOUSLY  ANNOUNCED  PLACE  OF 

meeting:  Cathedral  Hill  Hotel, 
Mezzanine  Level,  Van  Ness  and  Geary 
Streets,  San  Francisco,  CA  94109. 

CHANGE  IN  the  MEETING:  Changes  in  the 
time,  date  and  place  of  meeting.  Time 
and  date:  9:00  a.m.  to  5:00  p.m.,  Monday, 
December  6, 1982. 

Place:  Legal  Services  Corporation  733 
15th  Street,  NW.  Washington,  D.C.  20005 
8th  Floor  Conference  Room. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Anne  Tracy,  Office  of  the 
President  (202)  272-4040. 

Dated:  November  19, 1982. 
Clinton  Lyons, 

Acting  President. 

(5-1701-82  Filed  11-22-82:  3:46  pm) 
BILLING  CODE  M20-3S-M 


LEGAL  SERVICES  CORPORATION 

Meeting  of  the  Special  Committee  on 
Grant  and  Contract  Procedures 

PREVIOUSLY  issued:  November  17, 1982. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  meeting: 

9-5  p.m.,  Saturday,  December  4, 1982; 
9-Noon,  Sunday,  December  5. 1982. 

previously  announced  PLACE  OF 
meeting:  Cathedral  Hill  Hotel. 
Mezzanine  Level,  Van  Ness  and  Geary 
Streets,  San  Francisco,  CA  94109. 

CHANGE  in  meeting:  Changes  in  the 
time,  date  and  place  of  meeting.  Time 
and  Date:  9  a.m.  to  5  p.m.,  Saturday. 
December  4. 1982. 

Place:  Legal  Services  Corporation,  733 
15th  Street,  NW.,  Washington,  D.C. 
20005,  Eighth  Floor  Conference  Room. 

CONTACT  PERSON  FOR  MORE 
information:  Aime  Tracy,  Office  of  the 
President,  (202)  272-4040. 
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Dated:  November  19,  1982. 
Clinton  Lyons, 

Acting  President. 

IR-ITC-b:  Filed  11-22-8:  3  4h  f.m| 
BILLING  CODE  6820-35-M 


NATIONAL  MEDIATION  BOARD 
TIME  AND  date:  3  p.m..  Monday. 
December  6,  1982. 

PLACE:  Board  Hearing  Room,  eighth 
floor.  1425  K  Street.  NW. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1   Ratification  of  B(  arci  actions  takm  b> 
notation  voting  during  the  month  of 
.November.  1982. 

2.  Other  priority  matters  which  may  come 
before  the  Board  for  whK.li  notice  wdl  be 
given  at  earliest  practicable  time. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  monthly  report  of  ihe  Bo.,rd  s 
notation  voting  actions  will  be  availablt 
from  the  Executi\  e  Secretary's  office 
following  the  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Rowland  !>.,  Qumn, 
Jr ,  F.xecutive  Secretary;  Tel:  (202)  5^..V 
5920, 

Dale:  November  17, 1982. 

i^   KHT  Filed  11-22-82,  11.28  am) 
BILLWG  CODE  rsSO-OI-M 


PACIFIC  NORTHWEST  ELECTRIC  POWER 
AND  CONSERVATION  PLANNING  COUNCIL 

(\orthwest  Power  Thinning  Council) 
TIME  AND  DATE:  9  am.,  December  1-2, 

19Li2 


PLACE:  The  Western  Forestry  Center, 

Portland,  Oregon. 

MATTERS  TO  BE  CONSIDERED: 

Council  Decision  on  Option  Con(  ept 

Council  Decision  on  Fjel  Switi,h;iiq  fc^r 
Existing  Structurei  ,i-?.d  Fuel  Choice  for 
.N'ew  Structures 

Council  Discussion  on  Model  Conservation 
Standards 

Council  Decision  on  Rate  Design  Issues 

Council  Decision  on  Surcharge  Methodology 

Scientific  and  Statistical  Ad\  isory  Committee 
Resources  Task  Force  Report 

Staff  Presentation  on  Development  of 
Resource  Targets 

Staff  Presentation  on  Establishing 
Cor.servation  Targets 

C    :".ci!  Business 

I'ib'ic  Comment 

T>  p  Fish  and  Wildlife  Committee  of  the 
(    >  ir.f ;!  V.  .['■  -i^eet  on  December  1  or  2.  1982 
(i  eino  a  rer,  ss  of  the  Council  meeting.  The 
time  of  the  meeting  will  be  announced  at 
the  Council  meeting  The  Fish  and  Wildlife 
Committee  meeting  will  be  open  to  the 
public. 

Bobbe  Strizek, 
Liaison  Officer. 

IS-lfitf;-82  Filed  11-19-82  ,'iO<)pm| 
BILLING  CODE  OOaO-OO   M 


8 

SYNTHETIC  FUELS  CORPORATION 
F3o,ird  of  Directors:  Meeting. 
ACTION:  N'otoce  of  Meeting. 
SUMMARY:  Interested  members  of  the 
public  are  invited  to  attend  and  observe 
a  meeting  of  the  Board  of  Directors  of 
the  United  States  Synthetic  Fuels 
Corporation  to  be  held  at  the  time,  date 
and  place  specified  below.  This  public 
announcement  is  made  pursuent  to  the 
open  meeting  requirements  of  Section 


llB'n  (1)  of  the  Energy  Serur-tv  .'\rt  (9 
Stat  611.  63";  42  U.S.C,  8-01.  H-12[rjiIjJ 
and  Sertion  4  of  the  Corporation's 
Statement  of  Policy  on  Public  Access  to 
Board  Mee'  nqs.  During  the  meeting,  the 
B;)ard  of  Directors  will  consider  a 
resolution  to  close  a  portion  of  the 
meeting  pursuant  to  Article  II  Section  4 
of  the  Corporation's  By-laws,  Section 
116(f)  of  the  said  Act  and  Sections  4  and 
5  of  the  said  policy 

MATTERS  TO  BE  CONSiDkRED:  Open 

Session: 

1.  Approval  of  Minutes  of  Prior  Meeting. 

2.  Report  of  the  President. 

3.  Operations  Report  of  the  Executive  Vice 
President 

4.  Election  of  Corporation  Officers. 

In  addition,  the  Board  of  Directors  will 
consider  such  other  matters  as  may  be 
properly  brought  before  the  meeting. 

Closed  Session: 

Consideration  of  draft  solicitation  and 

proiectsDeciric  reports. 

TIME  AND  date:  8:30  a.m..  December  2, 
1982. 

PLACE:  Room  503.  2121  K  Street.  N.W.. 

Washington.  DC.  20586. 

PERSON  TO  CONTACT  f^OR  MORE 

iNFORh'ATiON:  ii  yuu  Have  any  questions 

-  -  this  meeting,  please  contact 

Mr.  Owen  J.  Malone.  Office  of  General 
Counsel  (202)  822-6336. 

Dated:  November  19,  1982. 
Jimmie  R.  Bowden, 
Executive  Vice  President, 
United  States  Synthetic  Fuels  Corporation. 

IS-1692-82  Filed  11-22-82;  9:47  am) 
BILLING  CODE  0000-00-U 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  466 


[WH-FRL  2229-1] 

Porcelain  Enameling  Point  Source 
Category,  Effluent  Limitations 
Guidelines,  Pretreatment  Standards, 
and  New  Source  Performance 
Standards 

agency:  Environmental  Protection 

.Agency. 

action:  Final  rule. 


summary:  This  regulation  establishes 
effluent  limitations  and  standards 
limiting  the  discharge  of  pollutants  into 
ravigable  waters  and  into  publicly 
owned  treatment  works  by  existing  and 
new  sources  that  conduct  porcelain 
enameling  operations.  The  Clean  Water 
Act  and  a  consent  decree  require  EPA  to 
issue  this  regulation. 

The  purpose  of  this  regulation  is  to 
specify  effluent  limitations  for  "best 
practicable  technology,"  "best  available 
technology,"  and  "new  source 
performance  standards"  for  direct 
dischargers  and  to  establish 
pretreatment  standards  for  indirect 
dischargers. 

DATES:  In  accordance  with  40  CFR      ^ 
100.01  (45  FR  26048),  this  regulation  shall 
be  considered  issued  for  purposes  of 
judicial  review  at  1:00  p.m.  Eastern  time 
on  December  8, 1982.  These  regulations 
shall  become  effective  January  7, 1983, 
except  Section  466.03  which  contains 
information  collection  requirements 
which  are  under  review  at  0MB.  The 
compliance  date  for  the  BAT  regulations 
is  as  soon  as  possible,  but  in  any  event 
no  later  that  July  1, 1984.  The 
compliance  date  for  new  source 
performance  standards  and  new  sou-'  e 
pretreatment  standards  is  the  date  t)  « 
new  source  begins  operation.  The 
compliance  date  for  Pretreatment 
Standards  for  Existing  Sources  is 
November  25, 1985. 

Under  Section  509(b)(1)  of  the  Clean 
Water  Act  judicial  review  of  this 
regulation  can  be  made  only  by  'iling  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  within  90  days  after 
the  regulation  is  considered  issued  for 
purposes  of  judicial  review.  Under 
Section  509(b)(2)  of  the  Clean  Water 
Act,  the  requirement  in  this  regulation 
may  not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  EPA  to 
enforce  these  requirements. 
ADDRESSES:  The  basis  for  this  regulation 
is  detailed  in  four  major  documents.  See 
Supplementary  Information  under  "XIV 


Availability  of  Technical  Information" 
for  a  description  of  each  document. 

Technical  information  may  be 
obtained  by  writing  to  Ernst  P.  Hall, 
Effluent  Guidelines  Division  (WH-552). 
EPA.  401  M  Street,  SW..  Washington. 
DC.  20460.  or  through  calling  (202)  382- 
7126.  Copies  of  the  technical  and 
economic  documents  may  be  obtained 
from  the  National  Technical  Information 
Service.  Springfield,  Virginia  22161  (703/ 
487-4600). 

The  Record  will  be  available  for 
public  review  not  later  than  January  28. 
1983,  in  EPAs  Public  Information 
Reference  Unit,  Room  2404  (Rear)  (EPA 
Library),  401  M  Street.  SW., 
Washington,  DC.  The  EPA  information 
regulation  (40  CFR  Part  2)  provides  that 
a  reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ernst  P,  Hdll.  (202)  382-7126. 

SUPPLEMENTARY  INFORMATION: 

Organization  of  This  Notice 

I.  Legal  Authority 

II.  Scope  of  This  Rulemaking 

III.  Summary  of  Legal  Background 

IV.  Methodology  and  Data  Gathering  Efforts 

V.  Control  Treatment  Options  and 

Technology  Basis  for  Final  Regulations 

A.  Sum.mary  of  Category 

B.  Control  and  Treatment  Options 

C.  Te-.hnology  Basis  for  Final  Regulation 
VI  Costs  and  Economic  Impacts 

VU.  Non-Water-Quality  Environmental 
Impacts 

A.  Air  Pollution 

B.  Solid  Waste 

C.  Consumptive  Water  Loss 

D.  Energy  Requirements 

VIII.  Pollutants  and  Subcategories  Not 
Regulated 

A.  E.xclusion  of  Pollutants 

B.  E.xclusion  of  Subcategories 

IX.  Public  Participation  and  Response  to 

Maior  Comments 

X.  Best  Management  Practices 

XI.  Upset  and  Bypass  Provisions 
XII  Variances  and  ModiRcations 
XIII.  Relationship  to  NPUES  Permits 

XIV  Availability  of  Technical  Information 

List  of  Subjects  in  40  CFR  Part  468 

Appendices 

A.  Abbreviations.  Acronyms,  and  Other 

Terms  Used  in  This  Notice 

B.  Toxic  Pollutants  Not  Detected 

C.  Toxic  Pollutants  Detected  Below  the 

Analytical  Quantifuation  Limit 

D.  Toxic  Pollutants  Detected  in  Only  a  Small 

Number  of  Plants  Which  Are  Uniquely 
Related  to  That  Pldrt 

E.  Toxic  Pollutants  Detected  in  Amounts  Too 

Small  To  Be  Effectively  Reduced  by 
Technologies  Considered  in  Preparing 
This  Regulation 

F.  Toxic  Pollutants  Which  Will  Be  Effectively 

Controlled  by  the  F*romulgated  BAT 
Limitations  or  PSES  Even  Though  They 
Are  .Not  Specifically  Regulated 


I.  Legal  Autliority 

This  regulation  is  being  promulgated 
under  the  authority  of  Sections  301.  304. 
306.  307,  and  501  of  the  Clean  Water  Act 
(the  Federal  Water  Pollution  Control  Act 
Amendments  of  1972.  33  U.S.C.  1251  et 
seq.,  as  amended  by  the  Clean  Water 
Act  of  1977.  Pub.  L  95-217).  also  called 
the  "Act."  It  18,^180  being  promulgated 
in  response  to  the  Settlement  Agreement 
in  Natural  Resources  Defense  Council, 
Inc.,  V.  Train,  8  ERC  2120  (D.D.C.  1976), 
modified.  12  ERC  1833  (D.D.C.  1979). 

n.  Scope  of  This  Rulemaking 

This  regulation  establishes  effluent 
limitations  and  standards  for  existing 
and  new  porcelain  enameling 
operations.  Porcelain  enameling  consists 
of  that  sequence  or  combination  of  steps 
or  operations  which  prepare  the  metal 
surface  and  apply  a  porcelain  or  fused 
silicate  coating  to  the  metal  basis 
material. 

EPA' 8  1973  to  1976  round  of 
rulemaking  emphasized  the  achievement 
of  best  practicable  technology  currently 
available  (BPT)  by  July  1. 1977.  In 
general.  BPT  represents  the  average  of 
the  best  existing  performances  of  well- 
known  technologies  for  control  of 
familiar  (i.e.,  "classical")  pollutants. 
This  effort  did  not  include  rulemaking 
specific  to  porcelain  enameling. 

The  current  round  of  rulemaking  aims 
for  the  achievement  by  July  1, 1984,  of 
the  best  available  technology 
economically  achievable  (BAT)  that  will 
result  in  reasonable  further  progress 
toward  the  national  goal  of  eliminating 
the  discharge  of  all  pollutants.  At  a 
minimum,  BAT  represents  the 
performance  of  the  best  available 
technology  economically  achievable  in 
any  industrial  category  or  subcategory. 
Moreover,  as  a  result  of  the  Clean  Water 
Act  of  1977,  the  emphasis  of  EPA's 
program  has  shifted  from  "classical" 
pollutants  to  the  control  of  toxic 
pollutants. 

EPA  is  promulgating  limitations  based 
on  BPT  and  BAT,  new  source 
performance  standards  (NSPS), 
pretreatment  standards  for  existing 
sources  (PSES),  and  pretreatment 
standards  for  new  sources  (PSNS)  for 
Subpart  A — Steel  Basis  Material, 
Subpart  B — Cast  Iron  Basis  Material, 
and  Subpart  C — Aluminum  Basis 
Material.  EPA  is  promulgating  NSPS  and 
PSNS  for  Subpart  D — Copper  Basis 
Material. 

in.  Summary  of  Legal  Background 

The  Federal  Water  Pollution  Control 
Act  Amendments  of  1972  established  a 
comprehensive  program  to  "restore  and 
maintain  the  chemical,  physical,  and 


Federal  Regbter  /  Vol.  47.  No.  227  /  Wednesday,  November  24.  1982  /  Rules  and  Regulations        53173 


biological  integrity  of  the  Nation's 
waters"  (Section^lOlfa)).  To  implement 
the  Act,  E^A  was  to  issue  effluent 
limitations  guidelines,  pretreatment 
standards,  and  new  source  performance 
standards  for  industry  dischargers. 
The  Act  included  a  timetable  for 
issuing  these  guidelines.  However,  EPA 
was  unable  to  meet  many  of  the 
deadlines  and.  as  a  result,  in  1976,  the 
Agency  was  sued  by  several 
environmental  groups.  In  settling  this 
lawsuit,  EPA  and  the  plaintiffs  executed 
a  court-approved  "Settlement 
•Agreement."  This  Agreement  required 
EPA  to  develop  a  program  and  adhere  to 
a  schedule  in  promulgating  effluent 
limitations,  new  source  performance 
standards  and  pretreatment  standards 
for  65  "priority"  pollutants  and  classes 
of  pollutants  in  21  major  industries.  See 
Natural  Resources  Defense  Council.  Inc. 
V.  Train,  8  ERC  2120  (D.D.C.  1976). 
modified,  12  ERC  1833  (D.D.  1979). 

Many  of  the  basic  elements  of  this 
Settlement  Agreement  program  were 
incorporated  into  the  Clean  Water  Act 
of  1977.  Like  the  Agreement,  the  Act 
stressed  control  of  toxic  pollutants, 
including  the  65  "priority"  pollutants.  In 
addition,  to  strengthen  the  toxic  control 
program.  Section  304(e)  of  the  Act 
authorizes  the  Administrator  to 
prescribe  "best  management  practices" 
(BMPs)  to  prevent  the  release  of  toxic 
and  hazardous  pollutants  from  plant  site 
runoff,  spillage  or  leaks,  sludge  or  waste 
disposal,  and  drainage  from  raw 
material  storage  associated  with,  or 
ancillary  to,  the  manufacturing  or 
treatment  process. 

Under  the  Act,  the  EPA  program  is  to 
set  a  number  of  different  kinds  of 
effluent  limitations.  These  are  discussed 
in  detail  in  the  preamble  to  the  proposed 
regulation  for  this  category  and  in  the 
development  document  supporting  this 
fmal  regulation.  They  are  summarized 
briefly  below: 

1.  Best  Practicable  Control 
Technology  (BPT). 

BPT  hmitations  are  generally  based 
on  the  average  of  the  best  existing 
performance  by  plants  of  various  sizes, 
ages,  and  unit  processes  within  the 
industry  or  subcategory. 

In  establishing  BPT  limitations,  we 
balance  the  total  cost  of  applying  the 
technology  against  the  effluent  reduction 
benefits  achievable.  This  is  a  limited 
balancing,  in  that  we  are  not  required  to 
quantify  benefits  in  monetary  terms. 

2.  Best  A  vailable  Technology  (BA  T). 
BAT  hmitations,  in  general,  represent 

the  best  existing  performance  in  the 
industrial  subcategory  or  category.  The 
Act  establishes  BAT  as  the  principal 
national  means  of  controlling  the  direct 


discharge  of  toxic  and  nonconventional 
pollutants  to  navigable  waters. 

In  arriving  at  BAT,  the  Agency  retains 
considerable  discretion  in  assigning  the 
weight  to  be  accorded  costs.  We  need 
only  consider  the  cost  of  applying  the 
technology;  no  cost-benefit  analysis  is 
required. 

3.  Best  Conventional  PuUutant  Control 
Technology  (BCT) 

The  1977  Amendments  added  Sertion 
301  (bJ(2)(E)  to  the  Act  establishig  -best 
conventional  pollutant  control 
technology"  (BCT)  for  discharges  of 
conventional  pollutants,  from  existing 
industrial  point  sources. 

BCT  is  not  an  an  additional  limitation 
but  replaces  BAT  for  the  control  of 
conventional  pollutants.  TSS,  BOD,  oil 
and  grease,  pH  and  fecal  cohforms.  In 
addition  to  other  factors  specified  in 
section  304  (b)(4)lB).  the  Act  requL-es 
t.ha!  BCT  limitations  be  assessed  in  light 
of  a  two  part  "cost-reasoableness"  test. 
American  Paper  Institute  v  EPA  660  F. 
2d  954  (4th  Cir  1981),  The  first  test 
rompares  the  cost  for  private  industry  to 
reduce  its  conven'^ional  pollutants  with 
the  costs  to  publicly  owned  treatment 
works  for  similar  levels  of  reduction  in 
their  discharge  of  these  pollutants.  The 
second  test  examines  the  cost- 
effectiveness  of  additional  industrial 
treatment  beyond  BPT,  EPA  must  find 
that  limitations  are  "reasonable"  under 
both  tests  before  establishing  them  as 
BCT  In  no  case  may  BCT  be  less 
stringent  than  BPT 

EP.A  published  its  methodology  for 
analyzing  BCT  costs  on  .August  29,  1979 
(44  PR  50732).  In  the  case  noted  above, 
the  Court  of  Appeals  ordered  EPA  to 
correct  data  errors  underlying  EP.'\  s 
calculation  of  the  first  test,  and  to  apply 
the  second  cost  test.  [EP.\  had  argued 
that  a  second  cost  test  was  not 
required) 

EPA  has  determmed  that  the 
technology  which  is  the  basis  for 
porcelain  enameling  BAT  can  remove 
significant  amounts  of  conventional 
pollutants.  However,  EPA  has  not  yet 
promulgated  a  revised  BCT  methodology 
in  response  to  the  American  Paper 
Institute  v.  EPA  decision  mentioned 
earlier.  Accordingly,  EP.^  is  deferring  a 
decision  on  the  appropriate  final  BCT 
limitations. 

4  New  Source  Performance  Standards 
(NSPS). 

NSPS  are  based  on  the  best  available 
demonstrated  technology  (BDT).  New 
plants  have  the  opportunity  to  install  the 
best  and  most  efficient  production 
processes  and  wastewater  treatment 
technologies. 

5.  Pretreatment  Standards  for  Existing 
Sources  (PSES). 


PSES  are  designed  to  prevent  the 
discharge  of  pollutants  that  pass 
through,  interfere  with,  or  are  otherwise 
incompatible  with  the  operation  of 
p-..biic!y  owned  treatment  works 
(TOTW).  They  must  be  achieved  within 
three  yea.'-s  of  promulgation  The  Clean 
Water  Act  of  1977  requires  pretreatment 
for  toxic  pollutants  that  pass  through  the 
POTW  m  amounts  that  would  violate 
di'^-ct  d;s(  harser  effluent  limitations  or 
Imut  POTW  sludge  management 
alternatives,  including  the  beneficial  use 
of  sludges  on  agnrultural  lands  The 
legislative  history  of  the  1977  Act 
indicates  that  pretreatment  standards 
are  to  be  technology-based,  analogous 
to  the  best  available  technology  for 
removal  of  toxic  pollutants.  The  general 
pretreatment  regulations  (40  CFR  Part 
403).  which  serve  as  the  framework  for 
pretreatment  regulations  were  published 
in  46  FTl  9104  (January  28.  1981 ) 

6.  Pretreatment  Standards  for  New 
Sources  fPSNS). 

Like  PSES,  PSNS  a.^-e  to  prevent  the 
discharge  of  pollutants  which  pass 
through,  interfere  with,  or  are  otherwise 
incompatible  with  the  operations  of  the 
POTW.  PSNS  are  to  be  issued  at  the 
same  time  EPA  promulgates  NSPS.  New 
indirect  dischargers,  like  new  direct 
dischargers,  have  the  opportunity  to   ' 
incorporate  the  best  available 
demonstrated  technologies.  The  Agency 
considers  the  same  factors  in 
promulgating  PSNS  as  it  considers  in 
promulgating  PSES. 

I\'  Methodology  and  Data  Gathenng 
Efforts 

The  data  gathering  efforts  and 
methodology  used  m  developing  the 
proposed  regulations  are  summarized  in 
the  Preamble  to  the  Proposed  Porcelain 
Enameling  Industrial  Point  Source 
Category  Effluent  Limitations 
Guidelines.  Pretreatment  Standards,  and 
New  Source  Performance  Standards  (46 
PR  8860,  January  27,  1981)  The 
Development  Document  for  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Porcelain  Enameling  Industrial 
Point  Source  CatPi^ory  describes  the 
data  gathering  efforts  and 
methodologies  used  .n  developing  this 
final  regulation. 

Since  proposal,  the  .'Vgency  has  re- 
analyzed treatment  efferfiveness  data 
and  treatment  costs.  In  the  proposed 
porcelain  enameling  regulation,  the 
Agency  relied  on  the  data  we  collected 
from  sampling  and  analysis  of  raw  and 
treated  wastewaters  from  the  aluminum 
forming,  battery  manufacturing,  copper 
forming,  coil  coating,  porcelain 
enameling  and  electroplating  categories 
to  determine  the  effectiveness  of  the 
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lime  and  settle,  technologies  upon  which 
proposed  limitations  and  standards 
were  based.  The  jM-eamble  to  the 
proposed  regulation  explains  why 
pooled  data  were  used  to  determine 
treatment  effectiveness.  Subsequent  to 
proposal  an  analysis  of  variance  of  both 
raw  and  treated  pollutant 
concentrations  was  made  to  determine 
the  homogeneity  of  the  data  base.  The 
electroplating  data  was  found  to 
substantially  reduce  the  homogeneity  of 
the  pooled  data  while  mcludmg  or 
removing  data  from  any  other  category 
did  not  meaningfully  alter  the 
homogeneity  of  the  data  pool.  Therefore, 
the  electroplating  data  was  removed 
from  ihf  pooled  data  base  and  only  data 
from  trie  remaming  five  categories  wsre 
used  for  determining  the  treatment 
effectiveness  of  the  technologies. 
Section  Vli  of  the  development 
document  and  other  documents  in  the 
administrative  record  for  this 
rulemaking  explain  how  the  Agency  re- 
analyzed these  data. 

Subsequent  to  proposal,  the  Agency 
refined  its  analysis  of  the  cost  of  model 
treatment  systems  used  to  calculate 
limitations  and  standards.  As  a 
consequence,  estimated  costs  of 
compliance  were  increased.  Section  VIll 
of  the  technical  development  document 
and  related  documents  in  the  record 
explain  the  basis  for  the  revised  costs 
estimates. 

V.  Control  Treatment  Options  and 
Technology  Basis  for  Final  Regulations 

A.  Summary  of  Category 

"Porcelain  enameling"  is  a  term  used 
to  describe  the  combination  of 
processing  steps  involved  in  applying  a 
thermally  fused  glass-like  coating  to  a 
meti*\  basis  material.  This  glass-like 
procelain  coating  gives  both  decorative 
and  engineering  properties  to  the  basis 
material  making  it  useful  in  a  wide 
range  of  products. 

Four  basis  materials  are  most 
frequently  used  for  porcelain  enamehng; 
steel  [sometimes  called  enameling  iron), 
cast  iron,  aluminum  and  copper.  Gold  is 
frequently  procelain  enameled  for  dental 
restorations  and  precious  and 
semiprecious  metals  are  porcelain 
enameled  for  jewelry  and  art  objects. 
Generally,  these  small  volume  uses  of 
porcelain  enamel  are  not  controlled  by 
this  regulation  because  precious  metals 
are  not  included  as  a  basis  material. 

The  Agency  considered  regulating 
porcelain  enameling  on  precious  metals 
and  decided  against  developing  a 
national  regulation  because  of  the 
apparent  nature  of  this  aspect  of 
porcelain  enameling.  Generally  the 
pieces  procelain  enameled  (and  hence 


the  total  area  processed)  are  quite  small 
(for  example,  a  dental  crown  might  have 
a  porcelain  enameled  area  of  0.1  in* 
while  a  locket  might  be  about  1.0  in^. 
The  locations  at  which  such  activities 
take  place  vary  widely — e.g.  dentists 
offices,  dental  laboratories,  hobby 
shops,  schools,  etc.  Most  of  these 
operations  are  believed  to  be  small 
indirect  dischargers  which  would  not  be 
covered  by  the  categorical  standards 
established  in  this  regulation.  For  these 
reasons  the  Agency  decided  not  to 
regulate  porcelain  enameling  of  precious 
metals. 

Generally,  there  are  two  major  groups 
of  operations  m  porcelain  enameling. 
The  first  group  of  operations  :s  metal 
preparation  in  which  oil  and  dirt  are 
removed,  the  metal  surface  roughened 
by  etching  or  sand  blasting  to  assist 
adheren(  e  of  the  coating,  and 
application  of  a  bonding  material  such 
as  nickel,  cobalt,  or  chromium  to 
promote  chemical  bonding  of  the  enamel 
to  the  basis  me*al.  The  second  group  or 
coating  operations  includes  ball  milling, 
manufacturing  the  wet  coating  material 
or  slip,  slip  application,  and  firing  or 
fusing  the  porcelain  enamel  coating. 

Water  is  used  throughout  most  of  the 
porcelain  enameling  process.  Metal 
preparation  of  steel,  aluminum  and 
copper  is  usually  a  wet  process 
involving  alkaline  cleaning  to  remove 
oil.  and  etching  to  roughen  the  metal 
surface  and  immersion  plating  or 
conversion  coating  to  apply  the  bonding 
material.  Rinsing  to  clean  the  workpiece 
after  each  metal  preparation  step 
generates  substantial  volumes  of 
process  wastewater.  In  the  coatings 
operations,  water  is  part  of  the  coating 
material,  is  used  to  cool  and  clean  the 
ball  mill,  and  to  clean  unwanted  shp 
from  both  the  workpiece  and  the  work 
area. 

The  most  important  resulting 
pollutants  or  pollutant  properties  are:  (1) 
Toxic  metals — antimony,  arsenic, 
cadmium,  chromium,  copper,  cyanide, 
lead,  nickel,  selenium  and  zinc;  (2) 
conventional  pollutants — TSS  and  pH; 
and  (3)  nonconventional  pollutants — 
aluminum  and  iron.  Toxic  organic 
pollutants  were  not  found  in  the  samples 
analyzed. 

Because  of  the  large  amounts  of  toxic 
metals  present,  the  sludges  generated  by 
wastewater  treatment  generally  contain 
substantial  amounts  of  toxic  metals. 

Within  the  subcategories  covered  by 
this  regulation,  there  are  28  direct 
dischargers  and  88  indirect  dischargers. 

B  Control  and  Treatment  Options 

The  control  and  treatment 
technologies  considered  by  EPA  in 
developing  this  regulation  include  both 


in-process  and  end-of-pipe  treatments. 
A  wide  range  of  treatment  options  were 
considered  before  proposing  the 
porcelain  enameling  regulation  and  are 
detailed  in  the  preamble  to  the  proposed 
regulation.  Major  technology  options 
considered  after  proposal  are  discussed 
in  this  document  while  minor  options 
which  were  considered  in  developing 
the  proposed  rule  are  not  specifically 
discussed  here  but  are  discussed  in  the 
development  document. 

In-process  treatment  includes  a 
variety  of  water  flow  reduction  steps 
and  major  process  changes  such  as 
treated  wastewater  reuse  where  product 
quality  is  not  affected  by  the  quality  of 
the  water  used  and  countercurrent 
cascade  rinsing  to  reduce  the  amount  ot 
wastewater  treated  and  pollutants 
discharged. 

End-of-pipe  treatment  includes: 
cyanide  oxidation  or  precipitation; 
hexavalent  chromium  reduction; 
chemical  precipitation  of  metals  using 
hydroxides,  carbonates,  or  sulfides;  and 
removal  of  precipitated  metals  and  other 
materials  using  settling,  filtration,  and 
combinations  of  these  technologies.  As  a 
result  of  comments  received  on  the 
proposal.  EPA  evaluated  a  sump  settling 
technology  as  a  possible  basis  for  BPT 
limitations  or  PSES  standards. 

The  effectiveness  of  these  treahnent 
technologies  has  been  evaluated  and 
established  by  examining  the 
performance  of  these  technologies  on 
porcelain  enameling  and  other  similar 
wastewaters.  The  data  base  for  the 
performance  of  hydroxide  precipitation- 
sedimentation  technology  is  a  composite 
of  data  drawn  from  EPA  sampling  and 
analysis  of  copper  and  aluminum 
forming,  battery  manufacturing, 
porcelain  enameling,  and  coil  coating. 
This  data,  called  the  combined  metal 
data  base,  reports  influent  and  effluent 
concentrations  for  nine  pollutants. 
These  wastewaters  are  judged  to  be 
similar  in  all  material  respects  for 
treatment  because  they  contain  a  range 
of  dissolved  metals  which  can  be 
removed  by  precipitation  and  solids 
removal. 

In  the  proposed  porcelain  enameling 
regulation,  the  Agency  relied  on  the  data 
we  collected  from  sampling  and 
analyzing  raw  and  treated  wastewaters 
from  the  alimiinum  forming,  battery 
manufacturing,  copper  forming,  coil 
coating,  porcelain  enameling  and 
electroplating  categories  to  determine 
the  effectiveness  of  the  lime  and  settle. 
and  lime,  settle  and  filter  technologies. 
Subsequent  to  proposal  an  analysis  of 
variance  of  both  raw  and  treated 
pollutant  concentrations  of  the  pooled 
data  was  made  to  determine  its 
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homogeneity.  The  electroplating  data 
was  found  to  substantially  reduce  the 
homogeneity  of  the  pooled  data  while 
the  inclusion  or  removal  of  data  from 
any  other  category  did  not  meaningfully 
alter  the  homogeneity  of  the  data  pool. 
Therefore,  the  electroplating  data  were 
removed  from  the  pooled  data  base  and 
only  data  from  the  remaining  five 
categories  was  used  for  determining 
treatment  effectiveness  of  the 
technologies. 

The  effectiveness  of  lime  and  settle 
technology  in  removing  other  pollutant 
was  calculated  from  data  from  other 
categories.  See  Section  VII  of  the 
development  document. 

Twenty  eight  porcelain  enameling 
plants  have  some  form  of  lime  and  settle 
treatment;  six  of  these  have  polishing 
filters;  several  apply  the  L*tS  to  only 
part  of  their  wastewater,  some  are 
poorly  operated  (based  on  plant 
supplied  data)  and  many  cannot  be 
evaluated  because  they  did  not  supply 
data.  Only  about  four  plants  appear  to 
be  well  designed  and  operated  Data 
solely  from  these  plants  are  not  used  as 
the  bases  for  limitations  and  standards 
since  more  data  is  needed  for  proper 
statistical  analysis.  These  plants  are 
included  in  the  combined  metals  data 
base  which  is  used  as  the  basis  fur 
limitations  and  standards. 

To  estabhsh  the  treatment 
effectiveness  of  lime,  settle  and  filter, 
the  technologies  used  as  the  basis  for 
NSPS  and  PSNS,  EPA  used  data  from 
three  plants  that  had  the  recommended 
technology  in  place;  two  porcelain 
enameling  plants  and  one  other  plant 
whose  wastewater  was  similar  to  the 
wastewater  generated  at  porcelain 
enamelirig  plants.  In  generating  long- 
term  average  standards  for  NSPS  and 
PSNS  ,  EPA  applied  variability  factors 
from  the  combined  metals  data  base 
because  the  combined  data  base 
provided  a  better  statistical  basis  for 
computing  variability  than  the  data  from 
the  three  plants  sampled.  The  combined 
data  base  is  composed  of  data  showing 
the  treatment  effectiveness  of  lime  and 
setde  without  filtration.  For  pollutants 
for  which  there  were  no  data  from  the 
L&S  plants,  long-term  concentrations 
were  developed  assuming  that  filtration 
would  remove  33  percent  more 
pollutants  than  lime  and  settle.  This 
assumption  was  based  upon  a 
comparison  of  removals  of  several 
pollutants  by  lime  and  settle  and  lime, 
settle,  and  filter  technologies.  The 
pooled  data  base  which  contained  data 
from  four  porcelain  enameling  plants 
was  used  to  provide  treatment 
effectiveness  values.  The  larger  pooled 
data  set  allowed  the  Agency  to  calculate 


variability  factors  with  greater 
confidence  in  the  derived  values  than 
the  small  data  set  would  provide. 

The  hme  and  settle  treatment 
effectiveness  values  used  in  the 
proposed  regulation  were  derived  from 
the  full  pooled  data  set  described  above 
using  statistical  methodology  which 
assumed  the  data  set  was  normally 
distributed.  Variability  factors  for 
estimating  a  one  day  and  thirty  day 
average  value  were  transferred  from 
electroplating  pretreatment.  The 
treatment  effectiveness  values  used  in 
this  promulgation  are  derived  from  the 
reduced  data  set  using  a  statistical 
methodology  which  assumed  its  data  set 
was  log  normally  distributed  One  day 
maximum  and  ten  day  and  30  day 
average  regulatory  values  and 
variability  factors  are  derived  directly 
from  the  data  set.  These  variability 
factors  are  supplied  to  long  term  mean 
values  to  derive  treatment  effectiveness 
for  other  pollutants.  The  derivation  of 
the  treatment  effectiveness  values  is 
detailed  in  Section  VII  of  the  technical 
development  document.  The  Agency 
performed  this  analysis  to  assure  itself 
that  performance  data  from  other 
industries  reflects  the  ability  of  the 
technology  to  achieve  the  established 
results  in  porcelain  enameling  facilities. 
Similarly  precipitation-sedimentation 
and  filtration  terhnology  performance  is 
based  on  the  performance  of  full  scale 
commercial  systems  treating 
multicategory  wastewaters  which  also 
are  essentially  similar  to  porcelain 
enameling  wastewaters  This  also  is 
discussed  fully  in  Section  VII  of  the 
development  document. 

The  limitations  and  standards 
established  for  this  category  are  mass 
based  (mass  of  pollutant  aliowed  to  be 
discharged  per  unit  of  production]  and 
are  derived  as  the  product  of  the 
regulatory  How  and  the  overall 
treatment  effectiveness.  The  regulatory 
flows  are  derived  from  sampling  and 
measurement  of  flows  in  porcelain 
enameling  manufacturing  operations. 
Because  flow  reduction  is  asignificant 
part  of  the  overall  pollutant  reduction 
technology,  the  Agency  has  concluded 
that  mass  based  limitations  and 
standards  (except  for  PSES)  arc 
necessary  to  ensure  adequate  pollution 
control  is  achieved. 

C.  Technology  Basis  for  Final 
Regulations 

A  brief  summ^ary  of  the  technology 
basis  for  the  regulation  is  presented 
below,  A  more  detailed  summary  is 
presented  in  the  "Preamble  to  the 
Proposed  Porcelain  Enameling  Point 
Source  Category  Effluent  Limitations 
Guidelines,  Pretreatment  Standards,  and 


New  Source  Performance  Standards"  (46 
FR  8860.  January  27,  1981)  and  the  (final) 
Development  Document  for  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Porcelain  Enameling'  Point 
Source  Category. 

The  technologies  outlined  below 
apply  to  all  of  the  po.-celain  enameling 
subcategories,  and  the  final  effluent 
concentrations  resulting  from  the 
application  of  the  technology  are 
identical  for  all  four  subcategories 
However,  the  mass  limitations  for  f,u.h 
subcategory  vary  due  to  different  water 
uses  among  the  subcategories  and  the 
absence  of  some  pollutants  in  sume 
subcategories  These  water  use  factors 
are  developed  and  displayed  m  Section 
IX  of  the  technical  development 
document. 

The  Agency  is  revising  certain 
monitoring  and  compliance 
requirements  of  the  proposed  regulation 
in  response  to  comments.  The  Agency 
has  reduced  the  number  of  pollutants 
regulated  to  six  metals  and  three 
conventional  pollutants.  This  level  of 
control  and  regulabon  will  effectively 
ensure  that  the  treatment  technology  is 
installed  and  properiy  operated.  The 
pollutants  not  being  regulated  are 
metals  which  are  effectively  removed  by 
properly  operated  lime  and  settle 
technology  and  will  be  removed 
coincidentally  with  removal  of  the 
regulated  pollutants. 

Chromium  is  a  regulated  pollutant  in 
the  aluminum  subcategory  because  it  is 
sometimes  used  as  a  metal  preparation 
process  chemical  and  in  all 
subcategories  because  it  may  be  an 
ingredient  of  the  slip.  However, 
chromium  may  not  be  used  in  the 
process  or  present  in  the  wastewater  of 
many  plants.  Provision  has  been  made 
to  allow  a  plant  to  demonstrate  the 
absence  of  chron^.ium  in  its  wastewater 
and  be  relieved  of  the  necessity  of 
routine  monitoring  for  chromium. 

The  30  day  average  limitations  and 
standards  that  were  proposed  have  been 
replaced  with  a  monthly  average 
limitation  based  on  the  average  of  ten 
consecutive  sampling  days.  The  ten  day 
average  value  was  selected  as  the 
minimum  nu.-nber  of  consecutive 
samples  which  need  to  be  averaged  to 
arrive  at  a  stable  slope  on  the 
statistically  based  curve  relating  one 
day  and  30  day  average  values  and  it 
approximates  the  most  freqiicnt 
monitoring  requirement  of  direct 
discharge  perm.its.  Monthly  averages 
based  on  ten  days  of  data  are  slight!\ 
less  stringent  than  monthly  averages 
based  on  30  days  of  data.  The  monthly 
average  figures  shown  in  the  regulation 
are  to  be  used  by  plants  with  combined 
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wastestreams  that  use  the  "combined 
wastestream  formula"  set  forth  at  40 
CFR  403.6(e)  and  by  permit  writers  in 
writing  direct  discharge  permits. 

BPT:  This  regulation  imposes  BPT 
requirements  on  the  steel,  cast  iron,  and 
aluminum  subcategones.  The  technology 
basis  for  the  BPT  Umitations  being 
promulgated  is  the  same  as  for  the 
proposed  limitations  and  includes  fiow 
normalization.  hexavaJent  chromium 
reduction  (for  facilities  which  perform 
porcelain  enameling  on  aluminum),  oil 
skimming.  pH  adjustment,  and 
sedimentation  to  remove  the  resultant 
precipitate  and  oQier  suspended  solids. 
No  discharge  of  process  wastewater 
pollutanta  for  metal  preparation  is 
required  in  the  cast  iron  subcategory 
because  the  metal  preparation  method 
usually  employed  does  not  result  in  a 
discharge  of  process  wastewater.  The 
BPT  technology  appUes  to  three  of  the 
porcelain  enamehng  subcategories.  BPT 
(as  well  as  BATl  limitations  are  not 
being  promulgated  for  the  copper 
subcategory  because  there  are  no  direct 
dischargers  in  this  subcategory. 

The  water  flow  allowances  for  the 
steel  and  aluminum  subcategones  were 
mcreased  significanUy  over  the 
proposed  allowances  as  a  result  of  the 
public  comments  and  a  reexammation  of 
the  data.  The  Agency  decided  not  to  use 
flow  data  from  one  plant  as  part  of  the 
basis  for  BPT  after  concluding  that  somp 
of  the  practices  and  technology  utilized 
were  not  practicable  as  BPT  for  other 
plants.  As  a  result  of  this  and  other 
recalculations,  the  water  use  factors  and 
BPT  effluent  limitations  and  standards 
for  both  subcategories  were  increased. 
These  revised  water  use  factors  are 
developed  and  displayed  in  Section  IX 
of  the  technical  development  document. 

The  pollutants  selected  for  regulation 
at  BPT  are:  chromium,  lead,  nickel,  zinc 
aluminum,  iron,  oil  and  grease.  TSS.  and 
pH.  The  Agency  considered  the 
regulation  of  several  additional 
pollutants  at  proposal,  but  concluded 
that  regulating  the  selected  list  of 
pollutants  would  adequately  insure  the 
installation  and  proper  operation  of 
appropriate  control  technology  and 
thereby  adequately  control  the 
remaining  pollutants. 

Implementation  of  the  BPT  limitations 
will  remove  annually  an  estimated 
96,700  kg  of  toxic  pollutants  and 
7,640,000  kg'of  other  pollutants  (from 
estimated  current  discharge)  at  a  capital 
cost  above  equipment  in  place  of  $6.3 
million  and  an  annual  cost  of  S3.6 
million.  These  costs  will  be  borne  by  27 
(of  the  28)  direct  dischargers. 

The  Agency  estimates  that  these  costs 
may  result  in  one  plant  closure,  two 


production  line  closures  and  59  job 

losses. 

BA  T:  This  regulation  imposes  BAT 
requirements  on  the  steel,  cast  iron  and 
aluminum  subcategories.  The  BAT 
hmitations  being  promulgated  are 
changed  from  the  proposed  BAT 
limitations.  The  technology  basis  for  the 
proposed  BAT  was  flow  normalization, 
chromium  reduction,  oil  &  grease 
removal,  and  lime,  settle  and  filter 
treatment.  The  technology  basis  for  the 
final  regulation  is  flow  normalization, 
reuse  of  treated  wastewater  in  most 
coatings  water  using  operations, 
chromium  reduction,  oil  *  grease 
removal  and  lime  and  settle  end-of-pipe 
treatment. 

EP.A  has  removed  filtration  from  the 
BAT  model  treatment  system  and  added 
reuse  of  process  wastewaters.  At 
proposal,  the  Agency  solicited 
comments  on  an  option  that  included 
reuse  of  water  for  all  coating  operations 
(except  for  an  allowance  equal  to  the 
amount  of  water  used  for  ball  mill 
washout)  as  part  of  the  B.AT  model 
treatment  system. 

Comments  on  the  alternative  option 
stated  that  the  ball  mill  allowance 
should  be  higher  than  the  amount 
specified  in  the  proposal.  Fiow  reduction 
by  reusing  treated  wastewater  for  all 
cuating  water  needs  except  ball  mill 
washout  IS  being  included  as  part  of  the 
BAT  model  technology.  This  will  reduce 
vvistewater  discharge  from  coating 
operations  by  about  95  jjerrent  and  the 
overall  wastewater  dischai-ge  by  about 
15-18  percent. 

Industry  comments  opposed  filtration 
as  a  basis  for  BAT  because  of  its  cost 
and  because  it  could  present 
technological  problems  for  porcelain 
ena  meters  whose  operations  are 
integrated  with  operations  covered  by 
other  regulations. 

.Xftor  considermg  commei-.ts  on  the 
proposed  regulations,  the  Agency  has 
decided  to  delete  filtration  from  the  BAT 
model  treatment  system.  About  60 
percent  of  the  existing  porcelain 
enameling  plants  have  waste  streams 
from  other  categories  that  are 
compatible  for  co-treatment  with 
procelam  enameling  wastewaters.  The 
Agency  considered  the  technical 
complications  which  might  be  caused  by 
co-treatir.R  wastewaters  to  standards 
based  on  different  technologies  and 
concluded  that  requiring  filters  in 
porcelain  enameling  would  tend  to 
discourage  co-treatment  of  compatible 
wastewaters.  The  Agency  also 
concluded  that  BAT  limitations  based 
on  filtration  technology  would  be  too 
costly  for  existing  dischargers.  The 
proposed  BAT  lime,  settle  and  filter 
treatment  would  have  had  an 


incremental  (above  BPT)  investment 
cost  of  $2.2  million  and  additional 
annualized  costs  of  $0.6  million  over 
BPT.  Additional  (incremental  above 
BPT)  toxic  pollutants  removed  by  this 
level  of  treatment  would  have  been 
1.460  kg/yr. 

The  pollutants  selected  for  regulation 
are:  chromium,  lead,  nickel,  zinc, 
aluminum  and  iron.  The  toxic  pollutants 
considered  for  regulation  at  proposal, 
but  not  selected  for  regulation,  are 
antimony,  arsenic,  cadmium,  copper, 
cyanide  and  selenium.  The  technology 
that  would  be  necessary  to  meet  the 
limitations  .'or  the  regulated  pollutants 
will  effectively  control  the  unregulated 
poUutants. 

The  direct  dischargers  are  expected  to 
move  directly  to  compliance  with  BAT 
limitations  from  existing  treatment 
because  the  flow  reduction  used  to  meet 
BAT  limitations  will  allow  the  use  of 
smaller — and  less  expensive — lime  and 
settle  equipment  than  would  be  used  to 
meet  BPT  limitations  without  flow 
reduction.  This  option  and  the  water 
flow  redaction  and  other  pertinent 
effects  are  described  fully  in  Section  X 
of  the  technical  development  document. 
Implementation  of  the  BAT  limitations 
will  remove  annually  an  estimated 
97,350  kg/yr  of  toxic  pollutants  and 
7,650,000  kg/yr  of  other  pollutants  (from 
estimated  current  discharge)  at  a  capital 
cost  above  equipment  in  place  of  $6.7 
milUon  and  an  annual  cost  of  $3.7 
million. 

BAT  will  remove  650  kg/yr  of  toxic 
pollutants  and  10,000  kg/yr  of  other 
pollutants  incrementally  above  BPT;  the 
incremental  investment  cost  is  $0.4 
million  and  the  additional  total  annual 
cost  is  $0.1  milhon.  These  incremental 
costs  are  associated  with  a  small  change 
in  the  cost  of  production  for  most 
product  groups  (only  one-tenth  of  one 
percent).  The  Agency  projects  no 
additional  plant  or  line  closures  as  a 
result  of  these  costs. 

IVSPS.This  regulation  establishes 
NSPS  for  all  four  subcategories.  The 
NSPS  being  promulgated  are  changed 
from  the  NSPS  proposed. 

The  proposed  NSPS  were  based  on 
the  following  technology:  90  percent 
reduction  of  metal  preparation 
wastewater  by  countercurrent  rinsing 
followed  by  lime,  settle  and  filter  end- 
of-pipe  treatment.  Elimination  of  all 
coatings  wastewater  was  part  of  the 
model  treatment  technology  and  was  to 
be  achieved  by  use  of  electrostatic  dry 
powder  coatings,  a  dry  process  that 
eliminates  the  generation  of  wastewater. 
Industry  comments  opposed  eliminating 
coating  wastewater.  Many  companies 
stated  that  powder  coatings  are  not 
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appropriate  for  their  products  because 
of  prolilems  associated  with  enameling 
complex  shapes  and  aluminum 
materials.  No  adverse  comment  was 
received  on  the  countercurrent  rinsing 
and  lime,  settle  and  filter  end-of-pipe 
treatment  technology  proposed  for  metal 
preparation  wastewater. 

We  are  promulgating  NSPS  based  on 
multi-stage  countercurrent  cascade 
rinsing  after  each  metal  preparation 
operation,  reuse  of  water  for  most 
coating  operations  as  is  required  for 
BAT,  oil  and  grease  removal  and  lime, 
settle  and  filter  end-of-pipe  treatment 
technology  for  all  wastewaters.  The 
Agency  has  eliminated  dry  electrostatic 
powder  coating  as  a  technology  basis 
for  NSPS  because  this  coating  is  not 
universally  applicable.  The  application 
of  countercurrent  rinsing  compensates 
for  the  elimination  of  electrostatic 
powder  coating. 

Filtration  has  been  retained  in  the 
NSPS  model  because  filters  are 
substantially  less  costly  for  new  sources 
after  substantial  flow  reduction  than  for 
existing  sources.  Filtration  and  flow 
reduction  will  remove  an  estimated  94 
percent  of  the  toxic  pollutants  and 
nonconventional  and  conventional 
pollutants  discharged  after  BAT.  The 
mass  of  pollutants  removed  by  NSPS 
treatment  and  discharged  after  NSPS 
treatment  for  a  normal  plant  are 
tabulated  in  Section  XI  of  the 
development  document. 

New  plants  can  evaluate  the  potential 
for  co-treating  compatible  wastewaters 
from  porcelain  enameling  and  other 
categories  before  locating  and 
constructing  the  porcelain  enameling 
facility.  This  allows  the  plant  to  exercise 
treatment  and  location  options  not 
usually  available  to  existing  sources.  For 
plants  with  a  high  proportion  of  non- 
porcelain  enameling  wastewater,  such 
as  metal  finishing,  this  may  allow  co- 
treatment  of  the  wastewater  and 
meeting  the  appUcable  limitations 
without  filtering  the  combined 
wastewater  stream.  In  other  cases  new 
plants  with  a  high  proportion  of 
porcelain  enameling  wastewaters  may 
find  it  necessary  to  treat  the  porcelain 
enamel  wastewater  separately.  In 
estimating  the  cost  for  new  sources,  it 
has  been  assumed  that  there  would  be 
no  co-treatment  of  wastewater;  co- 
treatment  using  larger  equipment  in  a 
combined  treatment  system  should 
reduce  the  total  cost  for  the  new  plant 
below  cost  of  separate  treatment  of  each 
wastestream.  Even  if  no  co-treatment 
occurs  the  cost  of  complying  with  NSPS 
will  not  inhibit  the  construction  of  new 
porcelain  enameling  facilities. 


Accordingly.  EPA  has  determined  that 
these  additional  costs  are  justified. 

The  pollutants  regulated  are: 
Chromium,  lead,  nickel,  zinc,  aluminum, 
iron,  oil  and  grease  TSS  and  pH.  The 
capital  investment  for  new  sources  to 
meet  NSPS  is  about  7  percent  above  that 
needed  by  existing  sources  to  comply 
with  BAT.  Since  these  costs  would 
represent  less  than  0.5  percent  of 
expected  revenues.  NSPS  are  not 
expected  to  result  in  any  barrier  to  entry 
info  the  category. 

PSES:  This  regulation  establishes 
PSES  for  the  steel,  cast  iron  and 
aluminum  subcategories.  The  technology 
used  as  a  basis  for  developing  PSES 
standards  is  identical  to  the  technology 
for  BAT.  In  establishing  pretreatment 
standards,  EPA  considers  whether 
pollutants  interfere  with,  pass-through 
or  otherwise  are  incompatible  with  the 
POTW.  EPA  determined  there  is  pass- 
through  of  toxic  metal  pollutants 
because  POTW  removals  of  major  toxic 
pollutants  found  in  porcelain  enameling 
wastewater  average  about  50  percent 
(Cr-18%,  Cu-58<%,  CN-52%,  Zn-65%)  while 
BAT  technology  treatment  removes 
more  than  99  percent  of  these  pollutants 
This  difference  in  removal  effectiveness 
clearly  indicates  pass-through  of 
pollutants  will  occur  unless  porcelain 
enameling  wastewaters  are  adequately 
pretreated.  The  pollutants  to  be 
regulated  by  PSES  include  chromium, 
lead,  nickel,  and  zinc. 

The  Agency  proposed  PSES  using 
technology  analogous  to  the  proposed 
BAT;  flow  normalization,  chromium 
reduction,  and  lime,  settle  and  filter  end- 
of-pipe  treatment.  For  the  reasons 
discussed  under  BAT  we  are  removing 
filtration  from  the  PSES  model 
technology  and  adding  reuse  of  process 
wastewater.  The  model  technology  on 
which  the  promulgated  PSES  is  based  is 
analogous  to  the  promulgated  BAT 
model  technology;  f]ow  reduction  by 
reuse  of  treated  process  wastewater, 
chromium  reduction,  and  lime  and  settle 
end-of-pipe  treatment.  The  proposed 
PSES  would  have  cost  $4.8  million 
capital  cost,  $1,4  million  annualized  cost 
and  removed  1,500  kg/yr  toxic 
pollutants  more  than  the  PSES  being 
promulgated. 

The  Agency  determined  that  PSES  are 
not  economically  achievable  for  small 
plants.  Application  of  PSES  to  all 
indirect  dischargers  would  have  resulted 
in  eight  plant  closures  predominately 
among  plants  which  produce  less  than 
1.600  mVday  product  and  discharge  less 
than  60.000  1/day.  EPA  determined  that 
this  would  present  a  disproportionate 
impact  on  this  segment  of  the  category. 
Accordingly,  these  plants  are  not 


controlled  by  the  categorical  standards 
established  by  this  regulation.  All 
indirect  discharging  plants  must, 
however,  conform  to  the  provisions  of  40 
CFR  Pari  403.  The  exclusion  point  is 
reasonable  since  the  next  protected 
plant  closure  is  about  twice  the  cutoff 
level.  This  cut-off  exempts  from  the 
categorical  PSES  regulation  38  smnll 
indirect  dischargers  which  represent 
about  5  percent  of  the  total  industry 
production  and  7  percent  of  the 
production  by  indirect  dischargers. 
Further  details  of  the  small  plant 
analysis  are  presented  in  the  economic 
analysis  document 

The  Agency  has  determined  that  there 
is  no  less  stringent  technology  that  could 
be  the  basis  of  pretreatment  standards 
for  small  plants  EPA  evaluated  a  less 
expensive,  sump  settling  technology 
suggested  by  public  comments  for  small 
indirect  dischargers.  However,  the 
Agency  determined  that  this  technology 
has  not  been  adequately  demonstrated 
in  the  industry  and  probably  would  not 
appreciably  reduce  the  discharge  of 
toxic  pollutants. 

The  38  small  indirert  dischargers  not 
rpjsulated  by  this  PSES  generate  21,800 
kg/yr  toxic  pollutants  and  1,426,000  kg/ 
yr  other  pollutants.  If  PSES  applied  to 
these  facilities  they  would  introduce 
into  POTW  only  605  kg/yr  toxic 
pollutants  and  8  ,500  kg/yr  other 
pollutants. 

Concentration  based  standards,  rather 
than  the  proposed  mass-based 
standards,  are  promulgated  for  PSES 
with  mass-based  alternate  standards 
made  available  for  use  where  desired  by 
the  POTW.  The  Agency  recognizes  that 
concentration  based  standards  may  be 
more  easily  implemented  and  in  this 
specific  case  resulting  additional 
pollutant  discharge  will  not  be 
substantial. 

Implementation  of  the  PSES  standards 
will  remove  annually  an  estimated 
179,500  ks  of  toxic  pollutants  and 
14.200.000  kg  uf  other  pollutants  (from 
estimated  current  discharge)  at  a  capital 
cost  above  equipment  in  place  of  $18.7 
million  and  an  annual  cost  of  $9.9 
million. 

The  pollutants  -selected  for  regulation 
are;  chromium,  lead,  nickel,  zinc. 
aluminum  and  iron.  The  toxic  pollutants 
considered  for  reguldtion  at  proposal. 
but  not  selected  for  regulation,  are 
antimony,  arsenic,  cadmium,  copper, 
cyanide  and  selenium.  The  technology 
that  would  be  necessary  to  meet  the 
limitations  for  the  regulated  pollutants 
will  effectively  control  the  unregulated 
pollutants. 

We  expect  that  50  of  the  88  indirect 
dischargers  will  incur  costs  to  comply 
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with  PSES.  The  Agency  estimates  that 
those  costs  may  result  in  two  plant 
closures,  two  production  line  closures, 
and  90  job  losses. 

The  Agency  has  considered  the  time 
for  compliance  for  PSES.  Few  if  any  of 
the  porcelain  enameling  plants  have 
installed  and  are  properly  operating  the 
treatment  technology  for  PSES. 
Additionally,  the  readjustment  of 
internal  processing  conditions  to 
achieve  reduced  wastewater  flows  may 
require  more  time  than  for  only  the 
installation  of  end-of-pipe  treatment 
equipment.  Additionally,  many  plants  in 
this  and  other  industries  will  be 
installing  the  treatment  equipment 
suggested  as  model  technologies  for  this 
regulation  and  this  may  result  in  delays 
in  engineering,  ordering,  installing,  and 
operating  this  equipment.  For  all  these 
reasons,  the  Agency  has  decided  to  set 
the  PSES  compliance  date  at  three  years 
after  promulgation  of  this  regulation. 

PSNS:  This  regulation  establishes 
PSNS  for  all  four  subcategories.  The 
treatment  technology  basis  for  the  PSNS 
being  promulgated  is  identical  to  the 
treatment  technology  set  forth  as  the 
basis  for  the  NSPS  being  promulgated. 

This  regulation  establishes  mass- 
based  standards.  Although  mass-based 
standards  may  be  somewhat  more 
difficult  for  a  POTW  to  enforce,  mass- 
based  standards  are  necessary  for  PSNS 
to  ensure  that  the  considerable  effluent- 
reduction  benefits  of  flow  reduction 
techniques  are  obtained.  Overall  flow 
and  pollutant  reduction  of  about  90 
percent  can  be  achieved  by 
countercurrent  cascade  rinsing,  and 
countercurrent  cascade  rinsing  is  not 
excessively  costiy  in  new  plants.  Since 
POTW  removal  of  toxic  pollutants  is 
only  about  50  percent,  pass-through  of 
toxic  pollutants  will  occur. 

The  incremental  capital  investment 
(above  the  capital  that  would  have  been 
required  if  PSES  requirements  applied) 
for  new  source  standards  is  less  than  0.5 
percent  of  expected  revenues  and  is  not 
expected  to  result  in  any  barrier  to  entry 
into  the  category. 

Regulated  pollutants  at  PSNS  are 
chromium,  lead,  nickel  and  zinc. 

VI.  Costs  and  Economic  Impacts 

Executive  Order  12291  requires  EPA 
and  other  agencies  to  perform  regulatory 
impact  analysis  of  major  rules.  Major 
rules  are  defined  as  rules  that  impose  an 
annual  cost  to  the  economy  of  $100 
million  or  more,  or  meet  other  economic 
impact  criteria.  On  the  basis  of  these 
criteria,  EPA  does  not  consider  this  final 
regulation  to  be  a  major  rule.  This 
rulemaking  satisfies  the  requirements  of 
the  Executive  Order  for  a  non-major 
rule. 


The  economic  impact  assessment  is 
presented  in  Economic  Impact  Analysis 
of  Effluent  Standards  and  Limitations 
for  the  Porcelain  Enameling  Industry, 
EPA  440/2-«2-005.  The  analysis  details 
the  investment  and  annual  costs  that  the 
industry  will  incur  as  result  of  this 
regulation.  The  report  assesses  the 
impact  of  effluent  control  costs  in  terms 
of  price  changes,  production  changes, 
plant  closures,  and  unemployment 
effects. 

Since  proposal,  the  economic  impact 
analysis  has  been  revised  to  reflect 
several  changes.  Revised  compliance 
costs  are  based  on  a  modified  computer 
cost  model  program.  These  compliance 
costs  are  engineering  estimates  for  the 
effluent  control  systems  described 
earlier  in  this  preamble.  Compliance 
cost  estimates  account  for  the 
equipment  in  place  at  each  plant.  The 
revised  cost  estimates  address  many  of 
industry's  comments  on  the  proposal.  A 
discussion  of  the  revisions  to  the  cost 
model  is  presented  in  Section  VIII  of  the 
development  document.  In  addition, 
these  costs  reflect  the  conclusion  that 
porcelain  enameling  process  wastewater 
treatment  sludges  generated  by  the 
model  technology  will  not  be  hazardous 
wastes,  as  defined  in  the  Resource 
Conservation  and  Recovery  Act.  The 
appropriate  sludge  disposal  costs  are 
included  in  the  economic  analysis 
document.  The  analysis  also  reflects 
other  industry  comments  and  additional 
information  provided  since  proposal  and 
uses  more  current  information  on 
financial  and  economic  characteristics 
of  the  industry.  For  example,  the  cost  of 
capital  used  in  the  analysis  reflects  a  16 
percent  interest  rate. 

EPA  has  identified  116  plants  that 
perform  porcelain  enameling  operations. 
Total  investment  cost  for  existing 
dischargers  (BAT  and  PSES  combined) 
is  estimated  to  be  $25.3  million,  with 
annual  costs  of  $13.6  miUion,  including 
depreciation  and  interest.  These  costs 
are  expressed  in  1982  dollars  (updated 
from  1978  dollars  using  a  construction 
cost  index)  and  are  based  on  the 
determination  that  plants  will  move 
from  existing  treatment  to  either  BAT  or 
PSES.  The  major  economic  impacts 
projected  as  a  result  of  this  regulation 
are  three  plant  closures  and  149  job 
losses — substantially  less  than  one 
percent  of  total  employment  for  plants 
conducting  porcelain  enameling. 
Maximum  increases  in  cost  of 
production  range  from  0.1  to  2.6  percent. 
Balance  of  trade  effects  are  not 
significant. 

The  Agency  concludes  that  the  final 
regulation  is  economically  achievable, 
and  the  impacts  are  justified  in  light  of 
the  effluent  reductions  achieved. 


In  order  to  measure  the  potential 
economic  impacts,  the  industry  was 
subcategorized  by  the  type  of  product 
being  enameled  (e.g..  ranges,  sanitary 
ware,  architectural  panels).  The 
analytical  approach  includes  a  financial 
analysis  of  106  individual  plants  that 
focused  on  profitability  and  capital 
requirements.  Specific  closure 
projections  are  characterized  as  "plant 
closures"  when  an  entire  facility  is 
expected  to  stop  operations  and  as  "line 
closures"  when  only  the  porcelain 
enameling  functions  are  expected  to 
close.  In  the  latter  case,  the  porcelain 
enameling  operations  are  not  the  major 
production  activity  at  the  plant,  and 
other  activities  would  not  be  directly 
affected  by  this  regulation. 

BPT:  Investment  requirements  for  27 
direct  dischasgers  are  $6.3  million,  and 
total  aiuiualized  costs  are  $3.6  million. 
The  major  impacts  associated  with  the 
costs  of  the  BPT  treatment  option  are 
one  plant  closure  and  two  production 
line  closures.  The  potential  closures  will 
affect  59  employees. 

BAT:  The  incremental  investment 
costs  of  BAT  over  BPT  are  $0.4  million, 
and  the  additional  annualized  costs  are 
$0.1  million.  The  analysis  projects  no 
additional  plant  closures  or  production 
line  closures.  The  incremental 
compliance  costs  results  in  additional 
costs  of  production  of  only  0.1  percent. 

PSES:  The  final  categorical 
pretreatment  standards  will  affect 
approximately  50  of  the  88  indirect 
dischargers  (57  percent).  Investment 
costs  are  $18.7  million,  and  total 
annualized  costs  are  $9.9  million.  Under 
the  proposed  regulation,  all  indirect 
dischargers  would  have  been  subject  to 
PSES.  The  final  categorical  PSES. 
however,  applies  only  to  indirect 
dischargers  with  flow  greater  than 
60,000  l/day  or  production  over  1,600 
mL/day.  This  change  is  necessary  to 
avoid  excessive  economic  impact  on  this 
segment  of  the  industry.  If  all  indirect 
dischargers  were  required  to  meet  the 
final  PSES.  the  analysis  of  compliance 
costs  projects  8  plant  closures  and  10 
line  closures,  with  unemployment  of  429. 
Instead,  the  impacts  of  PSES  are  two 
plant  closures  (2  percent  of  indirect 
dischargers)  and  two  line  closures.  The 
potential  closures  will  affect  90 
employees,  which  represents  0.1  percent 
of  total  employment  for  indirect 
dischargers. 

NSPS  and  PSNS:  An  analysis  of  new 
source  standards  uses  a  model  plant 
research  approach.  The  incremental 
investment  cost  of  the  NSPS  and  PSNS 
limitations  for  the  model  plant  would  be 
$0.15  million;  the  annualized  cost  would 
be  $0.04  million.  The  new  source 
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analysis  focuses  on  two  parameters:  (1) 
Annual  compliance  costs  as  a  percent  of 
expected  revenues  and  (2)  capital 
investment  as  a  percent  of  revenues.  In 
both  cases,  the  results  indicate  that  the 
incremental  costs  of  new  source 
standards  are  relatively  low.  For  all 
subcategories,  the  first  ratio  is  0.1 
percent;  results  for  the  second  ratio  are 
less  than  0.5  percent.  Thus,  new  source 
standards  are  not  expected  to  present 
barriers  to  entry  into  the  industry. 

Regulatory  Flexibility:  Public  Law  96- 
354  requires  that  a  Regulatory  Flexibility 
Analysis  (RFA)  be  prepared  for 
regulations  that  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  An  RFA  for  this  regulation  is 
included  as  part  of  the  economic  impact 
analysis.  The  Agency  has  concluded 
that  this  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  In  the 
preamble  to  the  proposed  rule  (46  FR 
8868),  the  Agency  solicited  comment  on 
the  issue  of  small  plant  impacts.  Based 
on  the  industry's  comments  and 
additional  economic  analysis,  the 
industry  was  divided  into  size  segments 
according  to  flow  rate,  number  of 
employees,  and  value  of  shipments.  The 
economic  impacts  were  found  to  be 
concentrated  on  small  indirect  discharge 
plants.  The  Agency  considered,  but  was 
unable  to  identify,  less  costly 
technologies  than  the  selected  PSES 
option  that  would  remove  significant 
amounts  of  toxic  pollutants.  The  sump 
settling  option  suggested  by  the  industry 
was  not  determined  to  be  reliably 
effective.  Thus,  the  only  way  to  avoid 
the  severe  economic  impact  on  small 
plants  was  to  make  the  pretreatment 
standards  for  this  regulation  applicable 
to  the  large  plants  only.  This  approach 
effectively  excludes  indirect  dischargers 
with  flow  rates  under  60,000  1/day 
(15,850  gal/day)  that  produce  less  than 
1,600  mVday  (17,220  ft»)  ft'om  this 
catergorical  pretreatment  standard. 

VII.  Non-Water-Quality  Environmental 
Impacts 

Eliminating  or  reducing  one  form  of 
pollution  may  cause  other 
environmental  problems.  Sections  304(b) 
and  306  of  the  Act  require  EPA  to 
consider  the  non-water-quality 
environmental  impacts  (including  energy 
requirements)  of  certain  regulations.  In 
compliance  with  these  provisions,  we 
considered  the  effect  of  this  regulation 
on  air  pollution,  solid  waste  generation, 
water  scarcity,  and  energy  consumption. 
While  it  is  difficult  to  balance  pollution 
problems  against  each  other  and  against 
energy  use,  we  believe  that  this 
regulation  will  best  serve  often 
competing  national  goals. 


This  regulation  was  circulated  to  and 
reviewed  by  EPA  personnel  responsible 
for  non-water  quality  programs. 

The  following  non-water-quality 
environmental  impacts  (mcluding  energy 
requirements)  are  associated  with  the 
final  regulation: 

A.  Air  Pollution 

Imposition  of  BPT  and  BAT 
limitations  and  NSPS,  PSES,  and  PSN'S 
will  not  create  any  substantial  air 
pollution  problems.  The  technologies 
used  as  the  basis  for  this  regulation 
precipitate  pollutants  found  in 
wastewater  which  are  then  settled  or 
filtered  from  the  discharged  wastewater. 
These  technologies  do  not  emit 
pollutants  into  the  air. 

B  Solid  Waste 

We  estimate  that  porcelain  enameling 

facilities  generated  30,000  kkg  'yr  of 
solid  wastes  (wet  basis)  in  19.76.  These 
wastes  are  comprised  of  wastewater 
treatment  system  sludges  containing 
toxic  metals,  including  chromium, 
copper,  lead,  nickel  and  zinc.  We 
estimate  that  the  BPT  limitations  will 
contribute  an  additional  47,100  kkg/yr  of 
solid  wastes.  BAT  and  PSES  will 
increase  these  wastes  by  approximately 
360  kkg/yr  beyond  BPT  levels.  We 
estimate  PSES  will  contribute  88,000  kg/ 
yr  sohd  waste  above  the  20.000  kg  solid 
waste  currently  discharged.  These 
sludges  will  necessarily  contain 
additional  quantities  (and 
concentrations)  of  toxic  metal 
pollutants. 

Wastewater  treatment  sludges  from 
this  category  are  expected  to  be  non- 
hazardous  under  RCRA  when  generated 
using  the  model  technology.  Treatment 
of  similar  wastewaiers  from  other 
categories  using  this  technology  has 
resulted  in  non-hazardous  sludges. 
Costs  for  disposal  of  non-hazardous 
wastes  are  included  in  the  annual  costs 

For  new  sources,  we  estimate  that  a 
new  normal  plant  in  the  steel 
subcategory  will  generate  1.700  kkg/yr 
solid  waste. 

C.  Consumptive  Water  Loss 

Treatment  and  control  technologies 
that  require  extensive  recyling  and  reuse 
of  water  may  require  cooling 
mechanisms.  Evaporative  cooling 
mechanisms  can  cause  water  loss  and 
contribute  to  water  scarcity  problems— 
a  primary  concern  in  arid  and  semi-and 
regions.  While  this  regulation  assumes 
some  water  reuse  the  overall  amount  of 
reuse  is  low  (below  50  percent)  and  the 
quantity  of  water  involved  is  not 
significant.  We  conclude  that  the 
consumptive  water  loss  is  irwignificant 
and  that  the  pollution  reduction  benefits 


of  recycle  technologies  outweigh  their 
impact  on  consumptive  water  loss. 

D  Energy  Requirements 

We  estimate  that  the  achievement  of 
BPT  effluent  limitatons  will  result  in  a 
net  increase  in  electrical  energy 
consumption  of  approximately  16,7 
million  kilowatt-hours  per  year  BAT 
limitations  are  projected  to  add  another 
15.1  million  kilowatt-hours  to  electrical 
energy  consumption.  To  achieve  the  BPT 
and  B.^T  effluent  limitation,  a  typical 
direct  discharger  will  increase  total 
energy  consumption  by  less  than  one 
percent  one  percent  of  the  energy 
consumed  for  production  purposes. 

The  Agency  estimates  th;it  I'SES  will 
result  in  a  net  increase  in  electrical 
energy  consumption  of  approximately 
11.3  million  kilowatt-hours  per  year.  To 
achieve  PSES,  a  typical  existing  indirect 
discharger  will  increase  energy 
consumption  less  than  one  percent  of 
the  total  energy  consumed  for 
production  purposes. 

The  energy  requirements  for  new 
sources  (both  NSPS  and  PSES)  are 
similar  to  the  BAT  energy  requirements. 
For  a  new  normal  plant  in  the  steel 
subcategory  the  net  increase  in  energy 
from  water  pollution  control  would  be 
0.28  million  kilowatt-hours  per  year,  less 
than  one  percent  of  the  plants  total 
energy  consumption. 

Vni.  Pollutants  and  Subcalegones  Not 
Regulated 

The  Settlement  Agreement  contains 
p-f-ovisions  authorizing  the  exclusion 
from  regulation,  in  certain 
circumstances,  of  toxic  pollutants  and 
industry  subcategories. 

A.  Exclusion  of  Pollutants 

Paragraph  8(a)(iii)  of  the  Revised 
Settlement  Agreement  allows  the 
Administrator  to  exclude  from 
regulation  toxic  pollutants  not 
detectable  by  Section  304(h)  analytical 
methods  or  other  state-of-the-art 
methods.  The  toxic  pollutants  not 
detected  and  therefore,  excluded  from 
regulation  are  listed  in  Appendix  B  to 
this  notice — first  those  excluded  from  all 
subcategories,  then  by  subcategory 
those  not  excluded  m  all  subcategories. 

Paragraph  8(a)(iii)  allows  the 
Administrator  to  exclude  from 
regulation  toxic  pollutants  detected  in 
amounts  too  small  to  be  effectively 
reduced  by  technologies  known  to  the 
Administrator.  Appendix  C  to  this 
notice  lists  the  toxic  pollutants  in  each 
subcategory  which  were  detected  in 
amounts  at  or  below  the  nominal  limit  of 
analytical  quantification,  which  are  too 
small  to  be  effectively  reduced  by 
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technologies  and  which,  therefore,  are 
excluded  from  regulation. 

Paragraph  8(a)(iii)  allows  the 
Administrator  to  exclude  from 
regulation  toxic  pollutants  detectable  in 
the  effluent  from  only  a  small  number  of 
sources  within  the  subcategory  which 
are  uniquely  related  to  those  sources. 
Appendix  D  to  this  notice  lists  for  each 
subcategory  the  toxic  pollutants  which 
were  detected  in  the  effluents  of  only  a 
small  nimiber  of  plants  which  are 
uniquely  related  to  that  plant,  and  are 
not  related  to  the  manufacturing 
processes  under  study. 

Paragraph  8(a)(iii)  also  allows  the 
Administrator  to  exclude  from 
regulation,  toxic  pollutants  present  in 
amounts  too  small  to  be  effectively 
reduced  by  technologies  considered 
applicable  to  the  category.  Appendix  E 
lists  those  toxic  pollutants  found  in 
quantifiable  amounts  which  are  not 
treatable  using  the  technologies 
considered. 

Paragraph  8(a)(iii)  also  allows  the 
Administrator  to  exclude  from 
regulation  toxic  pollutants  which  will  be 
effectively  controlled  by  the 
technologies  used  as  the  basis  for  other 
effluent  limitations  and  guidelines, 
standards  of  performance,  or 
pretreatment  standards.  Appendix  F  list 
those  toxic  pollutants  which  will  be 
effectively  controlled  by  the  BAT 
limitations  or  PSES  standards  being 
promulgated  even  though  they  are  not 
specifically  regulated. 

B.  Exclusion  of  Subcategories 

BPT  and  BAT  limitations  are  not  being 
promulgated  for  the  copper  basis 
material  subcategory  because  there  are 
no  direct  discharging  plants  in  this 
subcategory.  PSES  is  not  being 
promulgated  because  the  only  copper 
basis  material  manufacturing  plants  that 
discharge  to  POTW  are  excluded  from 
the  categorical  standards  established  by 
this  regulation  by  the  small  plant 
exclusion. 

No  limitations  are  established  for 
porcelain  enameling  on  precious  metals 
(gold,  silver  and  platinum  group  metals) 
because  as  previously  stated  they  are 
believed  to  be  very  small  sources  and 
virtually  all  would  be  excluded  from 
regulation  by  the  small  indirect 
discharger  exemption. 

IX.  Public  Participation  and  Responses 
to  Major  Comments 

Numerous  agencies  and  groups  have 
participated  during  the  development  of 
these  effluent  guidelines  and  standards. 
Following  the  publication  of  the 
proposed  rules  on  January  27, 1981  in  the 
Federal  Register,  we  provided  the 
technical  development  document  and 


the  economic  document  supporting  the 
proposed  rules  to  industry,  government 
agencies,  and  the  public  sector  for 
comments.  A  workshop  was  held  on  the 
Porcelain  Enamelmg  BAT  Rulemaking  in 
Washington.  D.C..  on  April  15, 1981.  On 
April  18, 1981,  in  Washington,  D.C.,  a 
pretreatment  public  hearing  was  held  at 
which  18  persons  presented  testimony. 

The  comment  period  was  scheduled  to 
close  on  April  27, 1981  but  was  extended 
to  May  8, 1981.  Fifty-one  responses 
containing  274  comments  on  the 
proposed  regulation  were  received  from 
the  following:  Alliance  Wall,  Corp.; 
Bootz  Manufacturing  Co,  Inc.;  Bootz 
Plumbing  Fixtures  Inc.;  Caloric  Corp.; 
California  Metal  Enameling  Co.;  Chi-Vit 
Corp.,  Roy  C.  Cobb;  County  Sanitation 
Districts  of  Los  Angeles;  Erie  Ceramic 
Arts  Co.;  Ervite  Corp.;  Ferro  Enameling 
Co.;  Ferro  Corp.;  General  Housewares 
Corp.;  Hobart  Corporation;  Jenn-Air 
Corp.;  Macola,  Inc.;  Magic  Chef  West; 
Mansfield  Products:  The  Maytag 
Company:  Gil  Corp.:  Mirawall;  Mirro 
Corp.;  Mobay  Chemical;  The  O.  Hommel 
Co.:  Office  of  the  Governor,  Indiana; 
Porcelain  Industries.  Inc.,  Porcelain 
Metals  Corp.,  A.  O.  Smith  Corp.,  A,  O. 
Smith  Harvestore  Products  Inc.; 
Southwestern  Porcelain  Inc.;  State 
Industries  Inc.;  Vitreous  Steel  Products 
Co.;  Wear-Ever  Aluminum  Inc;  Weber- 
Stephen  Products  Co.;  The  West  Bend 
Co.;  Whirlpool  Corp.;  White 
Consolidated  Industries;  Porcelain 
Enamel  Institute,  Inc.,  private  individual. 

All  comments  received  have  been 
carefully  considered,  and  appropriate 
changes  in  the  regulation  have  been 
made  whenever  available  data  and 
information  supported  those  changes. 
Major  issues  raised  by  the  comments 
are  addressed  in  this  section  of  the 
preamble  and  in  the  public  record,  A 
summary  of  the  comments  received  and 
our  detailed  responses  are  included  in  a 
document  entitled  "Public  Comments 
and  Responses  for  Porcelain  Enameling" 
which  has  been  placed  in  the  public 
record  for  this  regulation. 

A.  Economic  Impact  of  the  Regulation 

Many  comments  expressed  concern 
that  the  proposed  regulation  would  be 
too  expensive  and  cause  many  plants, 
especially  small  plants,  to  close.  As 
discussed  above,  in  response  to 
comments  EPA  has  decided  to 
promulgate  less  stringent  PSES  and  BAT 
than  were  proposed;  small  indirect 
dischargers  need  not  comply  with 
categorical  PSES.  and  filtration  has  been 
deleted  from  the  BAT  and  PSES  model 
technologies. 

The  Agency's  revised  economic 
impact  analysis  projects  that  among  the 
direct  dischargers,  one  plant  and  two 


production  lines  may  close,  with 
unemployment  of  0.3  percent,  as  a  result 
of  complying  with  BAT  requirements. 
For  indirect  dischargers,  the  projected 
closures  are  two  plants  and  two 
production  lines  with  unemployment  of 
0.1  percent.  The  Agency  believes  that 
these  economic  impacts  are  justified  in 
light  of  the  effluent  reduction  benefits  of 
this  regulation. 

B.  Impact  of  the  Regulation  on 
Integrated  Plants 

Several  commenters  asserted  that 
EPA  has  failed  to  account  for  the 
additional  compliance  cost  of  the 
proposed  regulation  on  integrated  plants 
with  combined  wastestreams.  The 
commenters  beUeve  that  plants  with 
combined  wastestreams  would  require 
treatment  of  the  entire  plant  discharge 
to  the  limits  for  porcelain  enameling; 
they  believe  that  the  cost  of  line 
segregation  is  prohibitive. 

The  cost  of  compliance  and 
technological  ramifications  of  this 
regulation  on  integrated  plants  has  been 
fully  considered.  The  Agency's  analysis 
of  the  economic  impact  of  the  regulation 
includes  the  cost  of  segregating 
porcelain  enameling  wastewater  from 
other  process  wastes  with  separate 
treatment  of  the  porcelain  enameling 
wastewater.  Cotreatment  of  porcelain 
enameling  wastewaters  with  other 
process  wastewaters  would  reduce  the 
cost  below  these  estimates  for  porcelain 
enameling  alone. 

The  Agency  is  aware  that  many  plants 
prefer  not  to  segregate  wastes  in  order 
to  take  advantage  of  economies  of  scale 
in  treatment  costs.  The  Agency  has  not 
performed  an  analysis  of  the  cost  of 
combined  treatment  for  integrated 
porcelain  enameling  plants,  but  we 
expect  combined  treatment  to  be  less 
costly  than  separate  treatment  of  each 
wastewater  stream.  However,  the 
Agency  has  performed  an  analysis  of 
combined  treatment  by  metal  finishers, 
and  at  least  35  percent  of  the  porcelain 
enamelers  with  combined  wastestreams 
are  included  in  the  metal  finishing 
estimates.  Since  none  of  these  plants  are 
indicated  as  closures  in  the  metal 
finishing  economic  study,  these 
estimates  for  metal  finishing  indicate 
that  the  cost  of  combined  treatment  will 
not  result  in  closures  among  porcelain 
enamelers. 

As  noted  previously,  the  Agency 
deleted  filtration  from  the  BAT  and 
PSES  model  technologies  in  part  to 
reduce  barriers  to  co-treatment  of 
compatible  wastewaters. 
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C.  Calculation  of  Achievable 
Concentrations 

Several  comments  object  to  limits 
more  stringent  than  those  that  apply  to 
electroplaters  (40  CFR  Part  413)  based 
on  the  use  of  multiple  industry  data 
pooling,  which  included  electroplating 
data,  to  determine  achievable 
concentrations  following  treatment. 
Industry  comments  suggest  that  the 
proposed  concentrations  ere  not 
achievable  with  the  precipitation 
technology.  The  commenters  asserted 
that  data  pooling  was  not  reasonable 
because  of  greater  concentrations  of 
some  pollutants  in  porcelain  enamelers' 
raw  waste. 

The  effluent  characteristics  of  the  six 
catetories  that  were  used  to  derive  the 
pooled  performance  data  were  believed 
to  be  sufficiently  homogeneous  to  justify 
this  approach.  However,  as  discussed 
previously  in  this  preamble,  a  statistical 
analysis  performed  after  proposal  shows 
that  the  effluent  from  porcelain 
enameling  is  different  from  that  of 
electroplating.  Therefore,  the 
recommended  effluent  limitations  for 
promulgation  are  based  on  a  pooled 
industry  data  base  that  excludes 
electroplating.  These  limitations  are 
based  on  a  revised  statistical  analysis 
that  better  represents  the  effectiveness 
and  variability  of  the  treatment 
technology  in  porcelain  enameling 
facilities.  Although  the  recommended 
limits  are  more  stringent  than 
electroplating  limits  based  on  a  similar 
technology  the  Agency's  rinsed  data 
based  demonstrated  that  porcelain 
enamelers  can  meet  these  limits.  Section 
VII  of  the  Development  Document 
explains  revisions  in  the  concentrations 
used  to  calculate  the  limitations  and 
standards  in  the  final  regulation. 

D.  Number  of  Pollutants  Regulated 

Several  comments  stated  that  the  19 
pollutants  proposed  for  regulation  were 
unnecessary  additions  to  compliance 
monitoring  costs.  The  comments  suggest 
that  the  limits  for  nontoxic, 
nonconventional  pollutants  be 
eliminated. 

The  Agency  has  reconsidered  the 
number  of  pollutants  to  be  regulated  and 
decided  that  it  is  uruiecessary  to 
establish  limits  for  all  pollutants.  A 
model  treatment  system  meeting  the 
limitations  or  key  pollutants  will  provide 
adequate  removal  of  all  pollutants 
which  can  be  treated  by  the  technology. 
As  a  result  of  this  reconsideration,  we 
reduced  the  number  of  regulated 
pollutants  to  nine  (chromium,  lead, 
nickel,  zinc,  aluminum,  iron,  oil  and 
grease.  TSS.  and  pH)  for  direct 
dischargers  and  four  (chromium,  lead. 


nickel,  zinc)  for  indirect  dischargers. 
This  reduced  number  of  regulated 
pollutants  IS  expected  to  ensure 
adequate  removal  of  all  pollutants  in 
porcelain  enameling  wastewaters. 
Aluminum  and  iron  are  not  regulated  in 
pretreatment  because  these  elements. 
which  are  sometimes  added  by  the 
POT\V  as  coagulants,  are  not  exppc'f  d 
to  pass  through  the  POTW. 

E.  Accuracy  of  Treatment  Cost 
Estimates 

Comments  on  the  treatment  cost 
estimates  presented  in  the  pmposed 
regulation  suggest  that  EPA  had 
underestimated  the  cost  of  compliance 
by  at  least  100  percent,  not  including  the 
costs  of  combined  treatment.  Among 
other  things,  the  comments  criticized 
design  criteria  for  equipment  and  the 
Agency's  estimates  of  the  cost  of 
installing  equipment. 

Approximately  70  percent  of  the 
difference  between  the  original  EPA 
costs  and  mdustry  costs  is  explained  by 
inflation  and  the  industry's  inclusion  of 
equipment  sized  for  flows  larger  than 
those  necessary  based  on  our  study. 
Some  industry  plant  cost  estimates  also 
included  backup  equipment  such  as 
redundant  pumps  and  emergency 
storage  basins  to  ensure  that  a 
catastrophic  treatment  plant  breakdown 
will  not  force  a  plant  shutdown.  The 
Agency  does  not  believe  storase  basins 
and  redundant  pumps  are  appropriate  or 
common  industry  practice  for  the 
relatively  simple  treatment  technologies 
recommended  for  this  category.  The 
A;.;pnry's  cost  estimate  omits  the  5  to  10 
percent  additional  cost  of  this  backup 
equipment  but  includes  20  to  40  percent 
excess  tank  capacity  to  accommodate 
flow  surges  and  short  term  (less  than 
one  day)  equipment  breakdowns. 

In  addition  to  the  cost  of  the  back-up 
equipment,  a  20  to  30  percent  difference 
still  remains  between  EPA's  cost 
estimates  and  the  industry's.  The  major 
items  that  account  for  the  difference  are 
site  specific  costs  such  as  land 
acquisition  and  site  improvements. 
While  these  costs  are  easily  calculated 
for  an  individual  plant,  they  are  highly 
variable  from  plant  to  plant.  As  a  result, 
the  Agency  has  not  included  these  costs. 
However,  site  specific  costs  have  been 
taken  into  account  by  a  sensitivity 
analysis  in  the  economic  impact 
analysis  which  examined  the  potential 
economic  impact  of  a  30  percent 
increase  in  compliance  costs.  This 
analysis  showed  that  only  one 
additional  line  closure  would  result  from 
this  increase. 


F.  Effect  of  Sampling  Frequency  on 
Achievable  Limits 

Two  industry  commenters  were 
critical  of  the  proposal  of  30  day  average 
limitations.  They  point  out  that  the 
limits  are  based  on  30  samples  collected 
per  month  The  commenters  believe  that 
collecting  30  samples  per  month  was 
unnecessarily  expensive.  Instead,  the 
comments  suggest  that  the  Agency  issue 
limits  based  on  less  frequent  sampling, 
such  as  four  days  per  month. 

The  final  regulation  establishes 
monthly  average  limits  that  are  based 
on  the  average  of  ten  consecutive 
sampling  days  (not  necessarily 
consecutive  calendar  days).  The  Agency 
believes  that  the  monthly  average  limits 
based  on  ten-day  averages  eliminate 
unnecessary  costs  to  industry  while  they 
assure  retention  of  most  all  of  the 
effluent  reduction  benefits  that  the  30- 
day  averages  would  have  achieved.  The 
Agency  rejected  shorter  time  periods  for 
averaging  into  a  monthly  average 
because  they  do  not  reasonably 
approxiniate  the  averaging  of  daily 
values  over  one  month  and  because 
shorter  time  periods  such  as  a  four  day 
average  used  for  a  monthly  average 
would  allow  much  greater  discharges  of 
pollutants  To  assure  implementation  of 
this  new  monthly  average  the  Agency  is 
requiring  that  the  monthly  average  set 
forth  in  this  regulation  be  used  as  the 
basis  for  monthly  limits  in  permits  and 
in  pretreatment  standards. 

X  Best  Management  Practices 

Section  304ie)  of  the  Clean  Water  Act 
gives  the  Administrator  authority  to 
prescribe  "best  management  practices" 
(BMP).  However.  EPA  at  this  time  is  not 
considering  development  of  BMP 
specific  to  the  porcelain  enameling 
category. 

IX,  Upset  and  Bypass  Provisions 

A  recurring  issue  of  concern  has  been 
whether  industry  guidelines  should 
i.nclude  provisions  authorizing 
noncompliance  with  effluent  limitations 
daring  periods  of  "upset"  or  "bypass." 
An  upset,  sometimes  called  an 
"evrursJon",  is  an  unintentional 
noncompliance  occurring  for  reasuns 
be\  ond  the  reasonable  cuntrol  of  the 
permittee.  It  has  been  argued  that  an 
upset  provision  in  EP.'X's  effluent 
limitations  is  necessary  because  such 
upsets  will  inevitably  occur  even  in 
properiy  operated  control  equipment. 
Because  technology  based  lunitations 
require  only  what  technology  can 
achieve,  it  is  claimed  that  liability  for 
such  situations  is  improper.  When 
confronted  with  this  issue,  courts  have 
disagreed  on  whether  an  explicit  upset 
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or  excursion  exemption  is  necessary,  or 
whether  upset  or  excursion  incidents 
may  be  handled  through  EPA's  exercise 
of  enforcement  discretion.  Compare 
Marathon  Oil  Co.  v.  EPA.  584  F.  2d  1253 
(9th  Cir.  1977)  with  Weyerhaeuser  v. 
Costle.  supra,  and  Com  Refiners 
Association,  et  al.  v.  Costle,  No.  78-1069 
(8th  cir.,  April  2, 1979).  See  also 
American  Petroleum  Institute  v.  EPA. 
540  F.2d  1023  (10th  Cir.  1976);  CPC 
International.  Inc.  v.  Train.  540  F.2d  1320 
(8th  cir.  1976):  FMC  Corp.  v.  Train.  539 
F.2d  973  (4th  Cir.  1976). 

An  upset  is  an  unintentional  episode 
during  which  effluent  limits  are 
exceeded;  a  bypass  however,  is  an  act 
of  intentional  noncompliance  during 
which  waste  treatment  facihties  are 
circumvented  in  emergency  situations. 
We  have,  in  the  past,  included  bypass 
provisions  in  NPDES  permits. 

We  determined  that  both  upset  and 
bypass  provisions  should  be  included  in 
NPDES  permits  and  have  promulgated 
consolidated  permit  regulations  that 
include  upset  and  bypass  permit 
provisions  (See  40  CFR  122.60,  45  FR 
33290  (May  19, 1980).  The  upset 
provision  established  an  upset  as  an 
affirmative  defense  to  prosecution  for 
violation  of  technology-based  effluent 
limitations.  The  bypass  provision 
authorizes  bypassing  to  prevent  loss  of 
life,  personal  injury,  or  severe  property 
damage.  Consequently,  although 
permittees  in  the  porcelain  enameling 
industry  will  be  entitled  to  upset  and 
bypass  provisions  in  NPDES  permits, 
this  final  regulation  does  not  address 
these  issues. 

XII  Variances  and  Modifications 

Upon  the  promulgation  of  this 
regijation,  the  effluent  limitations  for 
the  appropriate  subcategory  must  be 
applied  in  all  federal  and  state  NPDES 
permits  thereafter  issued  to  direct 
dischargers  in  the  porcelain  enameling 
category.  In  addition,  on  promulgation, 
the  pretreatment  limitations  are  directly 
applicable  to  any  indirect  dischargers. 

For  the  BPT  effluent  limitations,  the 
only  exception  to  the  binding  limitations 
is  EPA's  "fimdamentally  different 
factors"  variance.  See  E.  I.  du  Pont  de 
Xemours  &Co.\.  Train.  430  U.S.  112 
(1977);  Weyerheuser  Co.  v.  Costle. 
supra.  This  variance  recognizes  factors 
concerning  a  particular  discharger  that 
are  fundamentally  different  from  the 
factors  considered  in  this  rulemaking. 
Although  this  variance  clause  was  set 
forth  in  EPA's  1973-1978  industry 
regulations,  it  is  now  included  in  the 
NPDES  regulations  and  will  not  be 
included  in  the  procelain  enameling  or 
other  industry  regulations.  See  the 


NPDES  regulations  at  40  CFR  Part  125. 
Subpart  D. 

The  BAT  limitations  in  this  regulation 
are  also  subject  to  EPA's 
"fundamentally  different  factors" 
variance.  BAT  limitations  for 
nonconventional  pollutants  are  subject 
to  modifications  under  Sections  301(c) 
and  301(g)  of  the  Act.  These  statutory 
modifications  do  not  apply  to  toxic  or 
conventional  pollutants.  According  to 
Section  301(j)(l)(B),  applications  for 
these  modifications  must  be  filed  within 
270  days  after  promulgation  of  final 
effiuent  limitations  guidelines.  See  43  FR 
40895  (September  13, 1978).  Pretreatment 
standards  for  existing  sources  are 
subject  to  the  "fundamentally  different 
factors"  variance  and  credits  for 
pollutants  removed  by  POTW.  (See  40 
CFR  403.7,  403.13). 

The  economic  modification  section 
(301(c))  gives  the  Administrator 
authority  to  modify  BAT  requirements 
for  nonconventional  pollutants'  for 
dischargers  who  file  a  permit 
application  after  July  1,  1978.  upon  a 
showing  that  such  modified 
requirements  will  (1)  represent  the 
maximum  use  of  technology  within  the 
economic  capability  of  the  owner  or 
operator  and  (2)  result  in  reasonable 
further  progress  toward  the  elimination 
of  the  discharge  of  pollutants.  The 
environmental  modification  section 
(301(g))  allows  the  Administrator,  with 
the  concurrence  of  the  State,  to  modify 
BAT  limitations  for  nonconventional 
pollutants  from  any  point  source  upon  a 
showing  by  the  owner  or  operator  of 
such  point  source  satisfactory  to  the 
Administrator  that: 

(a)  Such  modified  requirements  will 
result  at  a  minimum  in  compliance  with 
BPT  limitations  or  any  more  stringent 
limitations  necessary  to  meet  water 
quality  standards; 

(b)  Such  modified  requirements  will 
not  result  in  any  additional 
requirements  on  any  other  point  or 
nonpoint  source;  and 

(c)  Such  modification  will  not  interfere 
with  the  attainment  or  maintenance  of 
that  water  quality  which  shall  assure 
protection  of  public  water  supplies,  and 
the  protection  and  propagation  of  a 
balanced  population  of  shellfish,  fish, 
and  wildlife,  and  allow  recreational 
activities,  in  and  on  the  water  and  such 
modification  will  not  result  in  the 
discharge  of  pollutants  in  quantities 
which  may  reasonably  be  anticipated  to 
pose  an  unacceptable  risk  to  human 
health  or  the  environment  because  of 


'  Section  3Cn|al  precludes  the  Administrator  from 
modifying  BAT  requirements  for  any  pollutants 
which  are  on  the  toxic  pollutant  list  under  Section 
307(lHl)of  the  Act 


bioaccumulation.  persistency  in  the 
environment,  acute  toxicity,  chronic 
toxicity  (including  carcinogenicity, 
mutagenicity  or  teratogenicity),  or 
synergistic  propensities. 

Section  301(j)(l)(B)  of  the  Act  requires 
that  application  for  modifications  under 
section  301  (c)  or  (g)  must  be  filed  within 
270  days  after  the  promulgation  of  an 
applicable  effluent  guideline.  Initial 
applications  mu^t  be  filed  with  the 
Regional  Administrator  and,  in  those 
States  that  participate  in  the  NPDES 
Program,  a  copy  must  be  sent  to  the 
Director  of  the  State  program.  Initial 
applications  to  comply  with  301(j)  must 
include  the  name  of  the  permittee,  the 
permit  and  outfall  number,  the 
applicable  effluent  guideline,  and 
whether  the  permittee  is  applying  for  a 
301(c)  or  301(g)  modification  or  both. 

XIII.  Relationship  to  NPDES  Permits 

The  BPT  and  BAT  limitations  and 
NSPS  in  this  regulation  will  be  applied 
to  individual  porcelain  enameling 
facilities  through  NPDES  permits  issued 
by  EPA  or  approved  state  agencies, 
under  Section  402  of  the  Act.  As 
discussed  in  the  preceding  section  of 
this  preamble,  these  limitations  must  be 
applied  in  all  Federal  and  State  NPDES 
permits  except  to  the  extent  that 
variances  and  modifications  are 
expressly  authorized.  Other  aspects  of 
the  interacfion  between  these 
limitations  and  NPDES  permits  are 
discussed  below. 

One  issue  that  warrants  consideration 
is  the  effect  of  this  regulation  on  the 
powers  of  NPDES  permit-issuing 
authorities.  The  promulgation  of  this 
regulation  does  not  restrict  the  power  of 
any  permitting  authority  to  act  in  any 
manner  consistent  with  law  or  these  or 
any  other  EPA  regulations,  guidelines,  or 
policy.  For  example,  even  if  this 
regulation  does  not  control  a  parficular 
pollutant,  the  permit  issuer  may  still 
limit  such  pollutant  on  a  case-by-case 
basis  when  limitations  are  necessary  to 
carry  out  the  purposes  of  the  Act.  In 
addition,  to  the  extent  that  State  water 
quality  standards  or  other  provisions  of 
State  or  Federal  law  require  limitation 
of  pollutants  not  covered  by  this 
regulation  (or  require  more  stringent 
limitations  on  covered  pollutants),  such 
limitations  must  be  applied  by  the 
permit-issuing  authority. 

A  second  topic  that  warrants 
discussion  is  the  operation  of  EPA's 
NPDES  enforcement  program,  many 
aspects  of  which  were  considered  in 
developing  this  regulafion.  We 
emphasize  that  although  the  Clean 
Water  Act  is  a  strict  liability  statute,  the 
initiation  of  enforcement  proceedings  by 
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EPA  is  discretionary.  We  have  exercised 
and  intend  to  exercise  that  discretion  in 
a  manner  ihat  recognizes  and  promotes 
good-faith  compliance  efforts 

XIV.  Availability  of  Technical 
Information 

The  basis  for  this  regulation  is 
detailed  in  four  major  documents 
Analytical  methods  are  discussed  in 
San^.phng  and  Analysis  Procedures  for 
Si  rconing  of  Industrial  Effluent  for 
Priority  Pollutants.  F.PA's  technical 
conclusions  are  detailed  in  Development 
Document  for  EffJuer.t  Guidelines.  New 
Source  Performance  Standards  and 
Pretreatment  Standards  for  the 
Porcelain  Enameling  Point  Source 
Category.  The  Agency's  economic 
analysis  is  presented  in  Economic 
Impact  Analysis  of  Effluent  Limitations 
end  Standards  for  the  Porcelain 
Enameling  Industry.  A  summary  of  the 
public  comments  received  on  the 
proposed  regulation  is  presented  m  a 
report  Responses  to  Public  Comments. 
Proposed  Porcelain  Enameling  Industry 
Effluent  Guidelines  and  Standards. 
which  is  a  part  of  the  public  record  for 
this  regulation. 

Technical  information  may  be 
obtained  by  writing  to  Ernst  P.  H.di. 
Effluent  Guidelines  Division  (WH-552i 
EPA,  401  M  Street,  SVV.,  Washington, 
DC.  20460,  or  through  calling  (202)  382- 
7126. 

Additional  information  concernuig  the 
economic  impact  analysis  may  be 
obtained  from  Ms.  Debra  Maness, 
Economic  Analysis  Staff  (WH-58G), 
EPA,  401  M  Street,  SW.,  Washington. 
DC.  20460  or  by  calling  (202)  382-5385. 

Copies  of  the  technical  and  economic 
documents  may  be  obtained  from  the 
National  Technical  Information  Service, 
Springfield.  Virginia  22161  (703/487- 
4600). 

The  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291.  Any  comments  from  0MB  to  EPA 
and  any  EPA  response  to  those 
comments  are  available  for  public 
inspection  at  Room  M2404,  U.S.  EPA. 
401  M  Street,  SW..  Wash..  D.C,  20460 
from  9.00  a.m.  to  4:00  p.m.  Monday- 
Friday  excluding  federal  holidays. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 
the  reporting  or  recordkeeping 
provisions  that  are  included  in  this 
regulation  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  They  are  not 
effective  until  OMB  approval  has  been 
obtained  and  the  public  notified  to  that 
effect  through  a  technical  amendment  to 
this  regulation. 


List  of  Subjects  in  40  CFR  Part  466 

Porcelain  enameling.  Steel  basis 
metal.  Aluminum  basis  metal.  Cast  iron 
basis  metal.  Copper  basis  metal.  Enamel 
slip. 

Dated;  November  5. 1982. 
Anne  M.  Gorsuch, 

Ac!ri:r:.^tralor. 

APPENDICES 

•Appendix  A— .Abbreviations,  .\cron\ms, 
and  Other  Terms  Used  in  This  Notice 

Act— The  Clear  Water  Act. 
Agency— The  U.S.  Environmental 
Protection  Agency. 

BAT— The  best  available  technology 
economically  achievable  under  Section 
3n4(b|(2)(B!ofthe  Act. 

BCT— Ttie  best  conventional  pollutant 
control  technology,  under  Section 
304(b)(4)  of  the  Act. 

B.MPs  — Best  management  practices 
under  Section  304(e)  of  the  Act. 

BPT— The  best  practicable  control 
technology  currently  available  under 
Section304(b){l)of  the  Act. 

Clean  Water  Act— The  Federal  Water 
Pollution  Control  .Act  .Amendments  of 
1972  (33  U.S  C.  1251  et  seq.].  as  amended 
by  the  Clean  Water  Act  of  1977  (Pub  L 
95-217). 

Direct  discharger— .A  facility  which 
discharges  or  may  discharge  pollutants 
into  waters  of  the  I  n:ted  States. 

Indi.-ect  discharger— A  facility  which 
discharges  or  may  discharge  pollutants 
into  a  publicly  owned  treatment  works. 

NPDES  permit— A  National  Pollutant 
Discharge  Elimination  System  permit 
issued  under  Section  402  of  the  Act. 

NSPS — New  source  performance 
standards  under  Section  306  of  the  Act. 

POTW — Publicly  owned  treatment 
wcirks. 

PSES — Pietreatment  standards  for 
existing  sources  of  indirect  discharges 
under  Section  307(b)  of  the  Act. 

PSNS — Pretreatment  standards  for 
new  sources  of  indirect  discharecs 
under  Section  307  (b)  and  (c)  of  the  Act. 

RCRA — Resource  Conservation  and 
Recovery  Act  (Pub.  L.  94-580)  of  1976, 
Amend.ments  to  Solid  Waste  Disposal 
Act. 

Appendix  B — Toxic  Pollutants  Not 
Detected  in  Wastewaters 

(al  Toxic  Pollutants  Not  Detected  in 
Wastewaters  of  Any  Subcategory 

001  Acenaphthene 

002  Acrolein 

003  Acrylonitrile 

004  Benzene 

005  Benzidine 

006  Carbon  tetrachloride 
(tetrachloromethane) 

007  Chlorobenzene 


008  1,2,4-trichlorobenzene 

009  Hevachlorobenzene 

010  1,2-dichloroethane 
Oil     1,1.1-trichlorelhane 

012  Hexachloroethane 

013  1.1-dichloroethane 

014  1,1,2-frichIoroefhane 

015  1,1.2,2-tetrachloroethane 

016  Chloroelhane 

017  Bis  (chloromethyl)  ether 

018  Bis  (2-chloroethyl)  ether 

019  2-chloroethyI  vinyl  ether  (mixed) 

020  2-ch!oronaphthalene 

021  2.4.6-trichlorophenoI 

022  Parachloromefa  cresol 

023  Chloroform  (trichloromethane) 

024  2-chlorophenol 

025  1.2-dichlorobenzene 

026  1.3-dichlorobenzene 

027  1.4-dich!orobenzcne 

028  3,3-dichlorobenzidine 

029  1.1-dichloroethylene 

030  1.2-trans-dichloroethyIene 

031  2,4-dichlorophenol 

032  1,2-dichIoropropane 

033  1.2-dichloropropylene  (1.3- 
dichloropropene) 

034  2.4-dimethylphenol 

035  2,4-dinitrotoluene 

036  2.6-dinitrotoluene 

037  1.2-diphenylhydrazine 

038  Ethylbenzene 

039  Fluoranthene 

040  4-chlorophenyl  phenyl  ether 

041  4-bromophenyl  phenyl  ether 

042  Bis(2-chloroisopropyl)  ether 

043  Bis(2-chloroethoxy)  methane 

044  Methylene  chloride 
(dichloromethane) 

045  Methyl  choride  (dichloromethane) 

046  Methyl  bromide  (bromomethane) 

047  Bromoform  (tribromomethane) 

048  Dichlorobromomethane 

049  Trichlorofluoromelhane 

050  Dichlorodifluoromethane 

051  Chlorodibromomethane 

052  Hexachlorobutadiene 

053  Hexachloromyclopentadiene 

054  Isophorone 

055  Naphthalene 

056  Nitrobenzene 

057  2-nitrophenoI 

058  4-nitrophenol 

059  2,4-dinitrophenoI 

060  4.6-dinitro-o-cresol 

061  N-nitrosodimethylamine 

062  N-nitrosodiphenylamine 

063  N-nitrosodi-n-propylamine 

064  Pentachlorophenol 

065  Phenol 

067    Butyl  benzyl  phthalale 
OtiB    Di-N-Buty!  Phihalate 
0^0     Diethyl  Phthalale 

071  Dimethyl  phthalate 

072  1,2-benzanthracene 
(benzo(a)anthracenc) 

073  Benzo(a)pyrene  (3,4-benzopyreneJ 
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3.4-Benzonuoranthene 
(benzo(b)fluoranthene) 

11,12-benzonuoranthene 
(benzo(b)fluoranthene) 

Chrysene 

Acenaphthylene 

Ant.hracene 

1.12-benzoperylene  (benzolgh;) 
perylene! 

Phenanthrene 

1.2,4.5,6-dibenzanthracene 
(dibenzo(,h)anthracene) 

Ideno(l,2,3-cd)  pyrcne  [2,3-0 
phenylene  pyrene) 

Pyrene 

Tetrfjchlorc'thylene 

Vip\!  rh'.onJe  (chioroethylenf ) 

Arr'.n 

D;,'.ar!n 

Chlordane  (Ipr.hnicai  mixturp  ar.d 
metabolites) 

4.4-DDT 

4.4-DDE(p.p-DDX) 

4.4-DDD  (p.p-TDE) 

Alpha-endosulfan 

Beta-endosulfan 

Edosulfan  sulfate 

Endrin  | 

Endrin  aldehyde 

Heptachlor 

Heptachlor  epoxide  |BHC- 
hexachlorocyclohexane) 

Alpha-BHC 

Beta-BHC 

Gamma-BHC  (lindane  1 

Delta-BHC  (PCB-polychlorinafed 
biphenyls) 

PCB-1242  (Arochlor  1242) 

PCB-1254  (Arochlor  1254) 

PCB-1221  (Arochlor  1221) 

PCB-1232  (Arochlor  1232) 

PCB-1248  (Arochlor  1248) 

PCB-1260  (Arochlor  1260) 

PCB-1016  (Arochlor  lOltj) 

Toxaphene 

Asbestos 

Mercury  j 

Silver 

Thalhum 

2,3.7,8-tetrach!orodibenzo-p-dioxin 

(TCDD) 

/hj  Toxic  Pollutants  .\ot  Detected  in 
Wastewaters  of  the  Steel  Basis  Material 
Subcategory- 

014     1,1,2-trichloroethane 

066    Bis(2-ethylhexyl)phthalate 

Di-n-octyl  phthaiate 

Fluorene 

Toluene 

Cyanide,  Total 

Id  Toxic  Polluter ts  .\ot  Detected  in 
Wastewaters  of  the  Cast  Iron  Basis 
Material  Subcategory 

014  1,1.2-trichloroethane 

069  Di-n-octyl  phthaiate 

080  Fluorene 

066  Toluene 


074 

075 

076 
077 
078 

079 

081 
082 

083 

084 
085 
088 
089 
090 

m\ 

092 
093 
094 
095 
096 
097 
098 
099 
100 
101 

102 
103 
104 
105 

106 
107 
108 
109 
110 
111 
112 
113 
116 
123 
126 
127 
129 


069 
080 
086 
121 


087     Trichloruethyleiie 
121     Cvdnide.  Total 

(dl  Toxic  Pollutonts  Not  Detected  in 
WastPivntprs  of  the  Aluminum  Basis 
Material  Subcategory 

014     1.1,2-trichloroethane 
080    Fluorene 

086  Toluene 

08"     Trichloroethylene 

(e)  Toxic  Pollutants  Not  Detected  in 
Wastewaters  of  the  Copper  Basis 
Material  Subcategory 

066     Bis(2-ethylhe\yl]phtha!ate 
069     Di-n-octyl  phihalate 

087  TrichloroethyU'riP 
'.21     Cyanide,  Total 

Appendix  C — Toxic  Pollutants  Detected 
Below  the  Analytical  Quantification 
Limit 

(a)  Steel  Basis  Material  Siit)category 
087    Trichloroethylene 

(b)  Cast  Iron  Basis  Material 
Subcategory 

None 

(c)  Aluminum  Basis  Material 
Subcategory 

None 

(d)  Copper  Basis  Material  Subcategory 

014  1,1.2-trichlornethanp 

(JHO  Kiuorene 

086  Toluene 

087  Trichloroethylene 

Appendix  D — Toxic  Pollutants  Found  in 
a  Small  Number  of  Plants 

(aj  Steel  Basis  Material  Subcategory 

117     Bpryllium 

(hi  Cast  Iron  Basis  Material 
Subcategory 

117     Beryllium 

(cj  Aiiinnniim  Ba.~;is  Material 
Subcategory 

117     Beryllium 

(di  Copppr  BasiS  Material  Subcategory 

117     Ber>'llium 

Appendix  E — Toxic  Pollutants  Found  in 
Quantifiable  Amounts  Which  Are  Not 
Treatable  Using  Technologies 
Considered 

(a)  Steel  Basis  Material  Subcategory 

None 

(b)  Cast  Iron  Basis  Material 
Subcategory 

None 

(cj  Aluminum  Basis  Material 
Subcategory 

066     Bis(2-ethy!hexyl]  phthaiate 


069     Di-n-octyl  phthaiate 
121     Cyanide 

td)  Copper  Basis  Material  Subcategory 

None 

Appendix  F— Toxic  Pollutants  Which 
Will  Be  Effectively  Controlled  by  the 
BAT  Limitations  or  PSES  Standards 
Promulgated  Even  Though  They  Are  Not 
Specifically  Regulated 

la/  Steel  Basis  Material  Subcategory 


114 

Antimony 

115 

Arsenic 

118 

Cadmium 

120 

Copper 

125 

Selenium 

li)l  C 

^ast  Iron  Basis  Material 

Subcategory 

114 

Antimony 

115 

Arsenic 

118 

Cadmium 

120 

Copper 

125 

Selenium 

(c)  Aluminum  Basis  Material 
Subcategory 


114 
115 
118 
120 
125 


Antimony 

Arsenic 

Cadmium 

Copper 

Selenium 


Id/  Copper  Basis  Material  Subcategory 

114  Antimony 

115  Arsenic 
118  Cadmium 
120  Copper 
125  Selenium 

A  new  Part  466  is  added  to  read  as 
follows: 

PART  466— PORCELAIN  ENAMELING 
POINT  SOURCE  CATEGORY 

General  Provisions 

Sec. 

466.01  Applicability. 

466.02  General  definitions. 

466.03  Monitoring  and  reporting 
requirements. 

466.04  Compliance  date  for  PSES. 

Subpart  A— Steel  Basis  Material 
Subcategory 

466.10  Applicability:  description  of  the  steel 
basis  material  sub)category. 

466.11  Effluent  hmitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available. 

466.12  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable. 

466.13  New  source  performance  standards. 

466.14  Pretreatment  standards  for  existing 
sources. 
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on  of  the  steel 


Set 


466.15  Pretreatment  standards  for  new 
sources. 

466.16  (Reserved) 

Subpart  B— Cast  Iron  Basis  Material 
Subcategory 

466.20  Applicability;  description  of  the  cast 
iron  basis  material  subcategory. 

466.21  Effluent  limitations  representing  (he 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available. 

466.22  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable. 

466.23  New  source  performance  standards. 

466.24  Pretreatment  standards  for  existing 
sources 

466.25  Pretreatmen!  standards  for  new 
sources 

468.26  [Reserved] 

Subpart  C— Aluminum  Basis  Material 
Subcategory 

466.30  Applicability:  description  of  the 
aluminum  basis  material  subcategorj, 

466.31  Effiuen!  hmitations  rep'ese.^t;ng  the 
deg.-ee  of  tffluer.t  reduction  a'tainable  by 
the  appliratior.  of  the  best  practicable 
control  technology  currently  available. 

466  32     Effluent  limitations  representing  the 
deg.ree  of  effluent  reduction  attainable  by 
the  application  of  the  besi  available 
technology  economically  achievable. 

466.33     New  source  performance  standards. 

466  34    Pretreatment  standards  for  existing 
sources. 

466.35    Pretreatment  standards  for  new 
sources. 

466  3     (Reserved) 

Subpart  D— Copper  Basis  Material 
Subcategory 

466  40    Applicability:  description  of  the 

copper  basis  material  subcategory 
46641     (Reserved) 

466.42  (Reserved) 

466.43  New  source  performance  standards 
46644     (Reserved) 

466.45     Pretreatment  standards  for  new 

sources. 
46646    [Reserved] 

Authority:  Sees.  301,  304  (b),  (c),  (e),  and 
(g),  306  (b)  and  (c|.  307  and  501  of  the  Clean 
Water  Act  (the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972,  as 
amended  by  the  Clean  Water  Act  of  1977) 
(the  •Act');  33  U,S  C.  1311.  1314  (b),  (c).  (e) 
and  (g),  1316  (b)  and  (c),  1317  (b)  and  (c),  and 
1361;  86  Stat.  816.  Pub.  L.  92-500;  91  Stat.  1567 
Pub.  L.  95-217. 

General  Provision^ 

§466.01    Applicability. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  the  provisions 
of  this  part  apply  to  any  porcelain 
enameling  facility  which  discharges 
pollutants  to  waters  of  the  United  States 
or  introduces  pollutants  into  a  publicly 
owned  treatment  works. 

(b)  Any  existing  porcelain  enameling 
facility  which  prepares  or  coats  less 


than  1600  m'/day  and  which  introduces 
less  than  60,000  l/day  of  wastewater 
into  a  publicly  owned  treatment  works 
is  not  controlled  by  the  pretreatment 
standards  for  existing  sources 
established  by  this  regulation.  Such 
facilities  must  comply  with  the 
provisions  of  40  CFR  Part  403. 

(c)  This  part  does  not  apply  to  the 
porcelain  enameling  on  precious  metal 
basis  material. 

§  466.02    General  definitions. 

In  addition  to  the  definition?  se!  forth 
in  40  CFR  Part  401,  the  following 
definitions  apply  to  this  part: 

(a)  'Porcelain  enameling"  means  the 
entire  process  of  applying  a  fused 
vitreous  enamel  coating  to  a  metal  basis 
material.  Usually  this  includes  metal 
preparation  and  coating  operations. 

(b)  "Basis  material"  means  the  metal 
part  or  base  onto  which  procelain 
enamel  is  applied. 

(c)  "A.-ea  processed"  means  the  total 
basis  materia!  area  exposed  to 
processing  solutions. 

(d)  "Area  coated"  means  the  area  of 
basis  material  covered  by  each  coating 
of  enamel. 

(ej  "Coating  op&^allo.^s■'  means  all  of 
the  operations  associated  with 
preparation  and  application  of  the 
vitreous  coating.  Usually  this  includes 
bal!mill;ng,  slip  transport,  application  of 
slip  to  the  workpieces,  ckamng  and 
recovery  of  faulty  parts,  and  firing 
(fusing)  of  the  enamel  coat. 

(f)  "Metal  preparatfon"  means  any 
and  all  of  the  metal  processing  steps 
preparatory  to  applying  the  ena.Tiel  slip 
Usually  this  includes  cleaning,  pickling 
and  applying  a  nickel  flash  or  chemical 
coating, 

(g)  The  term  "Control  Authority"  is 
defined  as  the  POTW  if  it  has  an' 
approved  pretreatment  program;  m  the 
absence  of  such  a  program,  the  .\PDES 
state  if  it  has  an  approved  pretreatment 
program  or  EPA  if  the  State  does  not 
have  an  approved  program, 

(h)  The  term  "precious  mietal '  means 
gold,  silver,  or  platinum  group  m.etals 
and  the  principal  alloys  of  those  metals 

§466.03    Monitoring  and  reporting 
requirements. 

(a)  Periodic  analyses  for  chromiurr,  a.s 
may  be  required  under  Parts  122  or  403 
of  this  chapter  is  not  required  when  both 
of  the  following  conditions  are  met. 

(1)  The  first  wastewater  sample  of 
each  calendar  year  has  been  analyzed 
and  found  to  contain  less  than  0.08  .mg/l 
chromium. 

(2)  The  owner  or  operator  of  the 
porcelain  enameling  facility  certifies  in 
writing  ft  the  control  authority  or  permit 
issuing  authority  that  chromium  is  not 


contained  in  the  raw  materials  or 
process  chemicals  of  that  facil;t>  and 
will  not  be  used  in  the  facility 

(b)  The  'monthly  average"  regulatory 
values  shall  be  the  basis  for  the  monthly 
average  discharge  in  direct  discharge 
permits  and  for  pretreatment  standards. 
Compliance  with  the  monthly  discha-ge 
lim.it  is  required  regardless  of  the 
number  of  samples  analyzed  and 
averaged, 

§  466.04    Compliance  date  tor  PS£S. 

The  compliance  date  for  pretreatment 
standards  fur  existing  sources  is 
November  25,  1985.' 

Subpart  A— Steel  Basis  Material 
Subcategory 

§  466  10    Applicability;  descnptior.  ot  the 
steel  basis  material. 

This  subpart  applies  to  discharges  to 
waters  of  the  United  States,  and 
introduction  of  pollutants  into  publicly 
owned  treatment  works  from  porcelain 
enameling  on  steel  basis  materials. 

J  466  n     Effluent  limitations  representing 
tr.e  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available. 

Except  as  provided  m  40  CFR  125.30- 
125  32,  any  existing  point  source  subiect 
to  this  subpart  must  achieve  the 
following  effluent  limitations  for  metal 
preparation  operations  and  for  coating 
operations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BIT): 

Subpart  A  — BPT  Effluent  Limitations 


Pollutant  (X  poiiuiam 
pfopeny 


Maxifnuni  lor  any 
1  day 


Meui 
prep» 
ration 


Coa! 
abon    I 


Manmum  (or 
"■orwoy  averaga 


Metric  units— mg/m*  ol  »Ba 
processed  or  ooalBd 


ChfOninjiTl 

Leaa  

Nickel    

Zinc     

Alufmnufln..,.. 

irryn  

Ol  and  grease . 

TSS 

PH -....- 


16  82 

0.01 

56.46 

53.26 

182.20 
4S.2e 

800  S4 
1642  00 

(') 


3  41 

121 

11  43 

10  78 

3887 

9.97 

162  10 

332  20 

Ct 


eji 

5.21 

40  05 

22  43 

7447 

25  23 

48051 

800  90 

(') 


I  38 

106 
811 
454 

1507 

511 

97  23 

162  00 

(1 


'The  Conspn!  Dpcn-et'  in  NRDC  v   TrHir.   1?  f-'MC 
fl)  D  C   19~9)  spprifies  a  compliHncf  datf  for  ISES 
of  no  later  than  |unp  30,  \9M  EPA  will  be  mnvinj; 
(or  8  modification  of  that  provision  of  the  [Vrrpi- 
Should  the  Court  deny  that  motion  EPA  will  be 
required  to  modify  this  compliance  dale 
acLurdiiigiy. 
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BPAOT  A  — BPT  Effluent  Limitations— 
Continued 


Tiiuiani  01  poltutanl 

jrop^T/ 

Meiai 

CKBoa 

raJion 

Ma«'r^rn  *0'  any         Waximum  for 


Coat 

oper- 
ation 


tt-cH  area  :3rx:essed  or  coated 


Coat- 
ing 

atio'^ 

■  auon 

Metric  jnls— f^ 

m   of  area 
coa'eO 

3  45 

1  23 

"  57 

10  91 

37  J2 

1009 

164.03 

337  00 

1    1 

0  07 
0  25 
2  34 
,3  21 
'55 

2  04 

33  19 

68  '0 

1   ) 

1  40 
1  07  ' 
9  20 

4  60 
15,26 

5  '7 
96  42 
64  OO 

1    ) 

029 

0  22 

1  66 
0  93 
309 

1  05 
1992 

— — 

33  20 

ne  ranqe  7  £ 

to  10  0a 

t  ail  times. 

>  466  12    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
Dv  the  appTication  of  the  best  available 
technology  economically  achievable. 

FAcept  as  provided  in  40  CFR  \15J<)- 
I  _'t  ^2  any  existing  point  soun  p  subjet.t 
ro  this  subpart  must  achieve  the 
i I  illowiag  effluent  limitati()n.s 
representing  the  degree  of  effluent 
redm  tion  attainable  bv  the  applu  ation 
ut  the  best  available  technoiogy 
w.nnomically  achievable; 

Subpart  A.— BAT  Effluent  UMiTaTtoNS 


!  Uaxtmum  lo*  snv  Ma^r^um  fof 


ooi'jian  or 


1  day 


monlhtv  av^'gn^*- 


xwutaf 

atooen> 

Metal 

Coating 

Metal 

Coa-iffj 

pieca- 

>»ef- 

pfepa- 

Ot«>' 

1 

raiK.^r 

atTon 

ralwn 

alion 

Vile 

ric  units— 

-nqym'  ol  area 

DfOces5e<3 

or  coaled 

;hf  oTiit  rm 



16J2 

021 

BlBI  1 

0.11 

_eao 

6  01 

0  10 

5  21 

009 

NCKef 

...    .__j 

56  50 

39C 

4C  05 

064 

IfK 

53» 

0  96 

22  4.3 

036 

itumtnum 

182  00 

290 

74  48 

1  19 

rcjr 

,„ 

49  30 

0'9 

25  23 

0.41 

ChrOflMUdl 

Nickel 

ror 


En>Jli3n  J  mis  -  pciifos  po'  i  Tullion  It' 
of  area  d'^c'^^s-  '  ^'  c,3aie<3 


3  45 

•23 

II  57 

MUI 

37.32 


looe 


:  0€ 

1   4 

0  022 

3  02 

1  07 

0  01' 

0.19 

e20 

013 

0  18 

4  *S0 

008 

0.6 

15.26  , 

0.26 

018 

S.I.: 

o.es 

:;  466  13    New  source  performance 
standards.  i 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards: 


SUBPAKT  A       NSPS 


Poltutanl  or 
ooliuutnt  property 


1  Maximum  tor  any 
'  1  day 


Ma'irium  ior 
rron;  i*>  ave-aqe 


Mt?ial 
prepa- 


ing 

Oper- 
ation 


Metal 
pi-ca- 
ration 


Coaling 
alion 


M»?;,>c  u"'ts  — '■ng,/rn  '  oi  area 
process'-d  or  coatr..<l 


'^^r  1  )ITlium 


Id. 


Zinc 

Aluminum 

Iron — 

CM  and  grease 

TSS... 

PH  - 


133 
036 
197 


024 
0.70  i 
0  35 


3£6 

065 

10.90 

193 

440 

0  79 

35.75 

6  36 

537 

454 

CI 

r> 

0.33  I 
1.32  I 

1  51 

4  44 

226 

35  75 
39  4 

I') 


0-06 
0  24 

or? 

0  79 
0  40 

6  36 

7  0 
(') 


English  units— pounds  oe'  I  million  ti^ 
ot  area  processed  or  coai^ 


Lead-... 
Nckal.. 
anc 


Alummum 

Iron  .-... 

Oil  and  grease 

TSS 

pH  - 


0.27 
O.OB 
0.41 
aTS 
2.22 
0.90 
7.33 

1098 

(') 


0.05 

0.11 

0  013 

0  07 

008 

0  27 

JOM 

031 

04 

091 

0.16 

0.46 

1  31 

7  33 

1  96 

I  I 


806 

(  ) 


0.02 
0012 
0  05 
006 
0  17 

0  09 

1  31 
1  44 

I   I 


'Witt*  the  -arige  7 5  to  100  at  a«  times. 

5  466.14     Pretreatment  Standards  for 
existing  sources. 

(a)  Except  as  provided  in  40  CFR  4037 
and  403.13,  any  existing  source  sub)ect 
to  this  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  iO 
CFR  Part  403  and  achieve  the  following 
pretreatment  standards  for  existing 
sources. 

Subpart  A      PSES 


Pollutant  or  pollutani 
property 


Max^iTiiim  l(X  any 
I  day 


Mp/smijm  for 
monttiiy  average 


Metal 
prepa- 
ration 


Coal- 
ing 
opar- 

aiio" 


Metal 
preoa- 
'ation 


Coat- 

ooer 

atcn 


MilHgratns  per  frter  img.  i) 


Chfomum. _j 

Lead 

f»*tckei       -      ~    ..— „ 

1 

i 

0.42 

atsi 

Ml 

1.33                  1 

1 

Q  17 

0  13 

1  00 
0  56 


(b)  In  cases  where  POl  W  find  it 
necessary  to  impose  mass  effluent 
pretreatment  standards  the  following 
equivalent  mass  standards  are  provided; 

Subpart  A    -  PSES 


Pollutani  or 
pollutani  properly 


Maxtmum  tor  aiy 
1  day 

Coal 

.r,y 
ooer 
ation 


prapa- 
nfcn 


Metric  units— mg.  m-  ot  area 
processed  or  coaltd 


;j>lromiurH™.. 

Laad         

Nit*ei    


16  82 


0.27 

6  81 

Oil 

0  10 

5.21 

0.09 

090 

40  1 

064 

Subpart  A     PSES— Cofotinuec) 


MaxTvufn  10'  any 
1  day 


Pollutant  or 
pollutdnt  property 


Metal 
prepa- 
ration 


53.3 


C..-at- 

opei 
ation 


0  85 


Maximun    'or 
moniriiy  aveiaoe 

Metal       Coating 
prepa-         oper 
ration         ation 


036 


Enghsh  units — pounds  per  1  million  (t- 
ol  area  processed  or  coated 


Wa>'rnum  lor 

moniriy  average 

Metal       Coating 
prepa-         ooer 
ratton  ation 


"hromium 

Lead 

3  46 

123 

11  6 
10  9 

_x,  - 

0.06 
019 

0  19 
0  18 

i 

1-4     , 
107 
8  20 
46 

1- 

0  022 
002 

Nickel — 

Zinc  

013 
0  08 

§  466. 1 5    Pretreatment  standards  for  netw 
sources. 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  new  source  subject  to 
this  subpart  which  introduces  pollutants 
into  a  publicly  owned  treatment  works 
must  comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources: 

Subpart  A— PSNS 


'■ollutant  or  poMulant 

property 


Maximum  (or  any 

1  day 


Maximum  lor 
monttHy  average 


Metal 

prepa- 
ration 


Coating 
oper- 
ation 


Metal 

prepar- 
tion 


Coaling 

oper- 
ation 


Metnc  units — mg/m'  of  area 
processed  or  coated 


Chrott*jm.. 

Lead _. 

Nickel 

Zinc -... 


1  33 

0  36 

1  97 
3  65 


0  24 

0  07 
0.35 
0  65 


0  54 

0  33 

1  33 
1  51 


010 
006 
0.24 
0.27 


Enqtisti  units— pounds  per  1  million  fi 
of  area  processed  or  coaled 


Chnmium 

0.27 

T 

0.05     ' 

Oil 

002 

Lpad          _ 

0.07 

0.013 

0  07 

0012 

NicKel     

0.41 

0  08 

0.27 

0.05 

line 

0.75 

0  14 

1 

031 
1 

006 

tj  466.16    I  Reserved! 

Subpart  B— Cast  Iron  Basis  Material 
Sut>category 

§  466.20    Applicability;  description  of  the 
cast  iron  basis  material  subcategory. 

This  subpart  applies  to  discharges  to 
waters  of  the  United  States  and 
introductions  of  pollutants  into  publicly 
owned  treatment  works  from  porcelain 
enameling  of  cast  iron  basis  materials. 

§  466.21     Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available. 

Except  as  provided  in  40  CFR  125.30- 
32,  any  existing  point  source  subject  to 
this  subpart  must  achieve  the  following 
effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable 
by  the  application  of  the  best 


J  i^wl  I 


nued 

Maximun:  "or 
onihty  aveiaoe 

tetal 
epa 
alion 

Coaling 
oper 
alion 

22  5 

0  36 

pei  1  rrallion  »t- 
j  (M  coated 

14 
107 
8  20 
46 

j      0022 
002 

013 
0  08 

Ma»mum  lor 
montlHy  average 

1 
Metal       Coating 
jrepar-        oper- 

tion           atior 

|/m'  of  area 
r  coated 

0  54 

r 

010 

0  33 

006 

133 

0.24 

1  51 

0.27 

Is  pef  1 

miMion  1 

ed  Of  coaled 

0.11 

002 

007 

0012 

0.27 

0.05 

031 

006 

1 

ipresenting 
n  attainable 
iracticable 
mailable. 
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practicable  control  technology  currently 
available. 

(a)  There  shall  be  no  discharge  of 
process  wastewater  pollutants  from 
metal  preparation  operations. 

(b)  The  discharge  of  process 
wasterwater  pollutants  from  all 
porcelain  enameling  coating  operations 
shall  not  exceed  the  values  set  forth 
below: 

Subpart  B.— BPT  Effluent  Limitations 


Pollutant  or  pollutant      Maximum  (or  ar^ 


property 


X 


1  day 


Maxtmum  for 
nxx>lhty  average 


Mg/m'(pourx)s  per/ 1  million  ft ')  0( 
Area  Coaled 


ChromiufTl..„._„ 

Lead  

NKTkle 

Zinc   

Aluminum 

Iron      ^ 

Oil  and  grease ., 

TSS 

PH- 


029 

Oil 

098 

0  93 

3  16 

086 

1386 

28.42 

(') 


(0  06) 
(0  021 
(0  02) 
10  19) 
(0  65) 
(0  18) 
(2  84) 
(5  82) 
(') 


012 

0  09 

07 

039 

1  29 

044 

832 

13  86 
(') 

(0  024) 

(0o^) 

(0  15) 
(0  08) 
(0  27) 
(0  09) 
(171) 
(2  84) 
(') 


_L 


'  Within  the  range  7.5  to  10  0  ai  all  times 

§  446.22    Effluent  limitation  representing 
the  degree  of  effluent  reduction  attainatMc 
by  the  application  of  the  best  available 
technology  economically  achievable. 

Except  as  provided  in  40  CFR  125. 3i>- 
125.32.  any  existing  point  source  subject 
to  this  subpart  must  achieve  t\\e 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
eronomicaliy  achievable. 

[a)  There  shall  be  no  discharj,'e  of 
process  wastewater  pollutants  from 
metal  preparation  operations. 

(bl  The  discharge  of  procet-s 
wastewater  pollutants  from  all  porcelain 
enameling  coating  operations  shall  not 
exceed  the  values  set  forth  belo-.v: 

Subpart  B.— BAT  Effluent  Limitations 


Pollutant  or  pollutant   j  Maximum  for  any 
property  1  flay 


Maximum  tor 
monifily  average 


Mg/m'  (pounds  per/million  ft')  ot 
area  coated 


Chiomium. 

Lead 

Nickle  

Zinc 

Aluminum. 
Iron 


027 
010 
090 
0  85 
2.90 
079 


(0  06) 
(0  02) 

(0  19) 

(0  18) 
(0  60)  ! 
(0.16)  ! 


oil 

009 
0  64 

0  36 

1  19 
040 


(0  02?) 
(0  01  7) 
(0  13) 
(0  08) 
(0  25) 
(0  09) 


§  466.23    New  source  performance 
standards. 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards. 


(a)  There  shall  be  no  discharge  of 
process  wastewater  pollutants  from 
metal  preparation  operations. 

(b)  The  discharge  of  process 
wastewater  pollutants  from  all  porcelain 
enameling  coating  operations  shall  not 
exceed  the  values  set  forth  below: 

Subpart  B.— NSPS 


Pollutant  or  poltutani  1  Maximum  lor  any 
property  |  i  day 


Maximum  for 
monlhiy  average 


Mg/m'  (pounds  per  million  ti  i  o' 
area  coai^ 


C^T'Tiium.. _ 

Lead    

N.ckel 


'■nc 


AlLHTiinum 

Iron „ 

Oil  and  grease  - 

TSS 

pH 


0.24 
0.07 
0.35 
065 
1.93 
0.79 
6.36 
S.54 
(•) 


«0.05) 
(0  013) 
(0.08) 
(014) 
(0.4) 
».16) 
(1.31) 
(1-95) 
(•) 


010 
006 
024 
027 
079 
040 
636 
700 
(') 


(0.02) 
(0.012) 
(0  05) 
(0  06) 

(0  17) 
(0  09) 
(1,31) 
(144) 
(') 


'  Within  me  range  7  S  to  10  0  at  all  tmes. 

§  466.24     Pretreatment  standards  for 
existing  sources. 

(a)  Except  as  provided  m  4i)  CFR 
§  403.7  and  §  403.13,  any  existing  source 
subject  to  this  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  Part  403  and  achieve  the  following 
pretreatment  standards  for  existing 
sources. 

(1)  There  shall  be  no  discharge  of 
process  wastewater  pollutants  from 
metal  preparation  operations. 

(2)  The  discharge  of  process 
wastewater  pollutants  from  all  porcelain 
enameling  coating  operations  shall  not 
exceed  the  values  set  forth  below: 

Subpart  B.— PSES 


Pollutant  or  pollutant  property 


Mawnm 

lor  any  1 

day 


Maxmutn 

(or  monthly 

average 


Milligrams  per  liter  (mg/l) 

Chromium 

Lead 

0.42 
0.15 
141 
133 

017 
0  13 

Nickel 

1  00 

Zmc 

056 

(l>)  In  cases  when  POTW  find  it 
necessary  to  impose  mass  pretreatment 
standards  the  following  equivalent  mass 
standards  are  provided. 

(1)  There  shall  be  no  discharge  of 
process  wastew^ater  pollutants  from 
metal  preparation  operations. 

(2)  The  discharge  of  process 
watewater  pollutants  from  all  porcelain 
enameling  costing  operations  shall  not 
exceed  the  values  set  forth  below: 


Subpart  B.— PSES 


Poiutani  or  potutani     Maximum  tar  aiy  ' 

I  1  day 


MaxaiR^T  lor 
riKinttvy  av»**age 


Metric  units — mg,  m  '  Itnqk* 
Un«»— powx*  per  miHion  ft  T  a< 
arBB  I 


Chfoniwm 
Lead 

Nicliel    

Znc 


o;7 

0  10 
090 
085 


(0  061 
(0  021 
(0  19) 
(0  18) 


1 

0  1 1       (0  022) 
0  09      (C017) 
0  64  I   (0  13) 
0  36      (008) 


?  466.25    Pretreatment  standards  for  new 
sources. 

Except  as  provided  in  40  CFR  403.7, 
any  new  source  subject  to  this  subpart 
which  introduces  pollutants  into  a 
publicy  owned  treatment  worlds  must 
comply  with  40  CFR  Part  4^)3  and 
achieve  the  following  pretreatment 
standards  for  new  sources. 

(a)  There  shall  be  no  discharge  of 
process  wastewater  pollutants  from 
metal  preparation  operations. 

(b)  The  discharge  of  process 
wastewater  pollutants  from  all  procelain 
enameling  coating  operations  shall  not 
exceed  the  values  set  forth  below: 

Subpart  B.— PSNS 


PoKutant  or  poflutam 
property 


Maximum  tar  any 


Manmum  tar 
manMy  avoragt 


Mg/m'  (pounds  per  miiian  «>)  of 


CfwDmftMn... 
Lead 


Nickel.. 


Zir>c  . 


024 
007 
0.35 
065 


e0  05) 
(0  02) 
(0  06) 
(014) 


010 
006 
0.24 
0.27 


(0  02) 
(0  012) 
(0.05) 
(0  06) 


§466.26       R'x^prvpd] 

S-jHc-rt  C  —  Aiu-niinurr  P.isis  Material 
St  Dcateqofy 

§  466.o0      Appi  cTbiMv    descript '..."  o'  ;'^e 
aluminum  basis  rr^are-  .v  .•;i;bc  v,  i-gor. 

This  suopart  applies  to  discharges  to 
waters  of  the  United  States  and 
introductions  of  pollutants  into  publicly 
owned  treatment  works  from  porcelain 
enameling  of  aluminum  basis  materals. 

^  466,31     Effluent  limitations  representing 
the  degree  of  effluent  reduction  atla-nable 
by  the  application  of  the  best  pr^cticaDie 
control  technology  currently  availatsle. 

E.xccpt  as  pruvidca  ui  -iU  CI  K  125.30- 
125.32.  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 

representing  the  deun-e  i 'f  <  (fluent 
nductum  attainable  t.)>  itie  application 
if  the  best  available  technology 

e<  iinomicailv  arhievable: 
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Subpart  C  — BPT  Effluent  Limitations 


PoUutam  ex  poMutant 
propefly 


Maximum  lor  any 
1  day 


Metal 
prepa- 
raDon 


Coat- 

mq 

opef- 

snon 


Maximum  for 
nrKxHWy  avefage 

Coat- 
ing 
opet- 
alion 


Metal 
prepa- 
ration 


MetTK  un«t3 — mg/m'  ot 
processea  or  coaled 

area 

Chrorrwjm 

Lead    

Nickel    

1634 

584 

54  85 

51  73 

176  98 

47  85 

777  92 

1,594  74 

,') 

6  32 

226 
21  21 
2001 
66  44 
1850 
300  84 
616,68 

663 

506 

38  90 

21  79 

7235 

24  51 

466  76 

777  92 

() 

2  56 

1  96 

15  04 

Zinc „    ._ 

843 

AJummum 

Irtxi 

Od  and  greaso      .. .  . 

27  98 
948 

108  50 

TSS    

300  82 

pH- 

{') 

English  units — pounds  per  1  million 
ft  -  of  af  oa  processed  or  coated 

335 

120 

1124 

106 

36  25 

9.80 

159  33 

326  62 

(') 

1  30 

0.47: 

4.35, 
4  10  1 
14  02 
3.79 
6161 
126  33 
(')  , 

1  37 

104 

7  97 

446 

1482 

5.02 

95  60 

159  33 

(1 

053 

Lead      

0  40 

Nickel 

Zmc 

Akjmmum 

Iron         

308 
1  73 
5  73 
1  94 

O*  and  grease 

TSS  

pH  „ 

36  97 
61  61 

(') 

'Wittwi  the  range  7  5  to  10  0  at  all  times. 

§  466.32    Effluent  limitations  representing 
ttie  degree  of  effluent  reduction  attainat>ie 
by  ttw  application  of  ttw  t>est  avaJlabie 
technology  economlcaily  achievable. 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable. 

Subpart  C— BAT  Effluent  Limitations 


PoUutant  or  pollutant 
properly 


Metric  umts — mg/m'  of  area 
processed  or  coated 


Chromiuni 

Lead 

Nickal  

18.34 
584 
54  85  i 
51  74 
17696  ' 
47  85 

0  27  i 
0.10  , 
0.90  1 
0.85 
2,9 
0  79 

662 
506 
38.80  , 
2179 
7235  ' 
24  51 

Oil 
0  09 
064 

Zinc 

036 
1  19 

Iron  

040 

Englisn  umts— pounds  per  1  million  ft' 
o>  area  processed  or  coated 


Chronnum.. 

Lead 

Nickat  

Zinc , 

Alummuni.. 
Iron   


3  35 

0.06 

136 

0  022 

1.20 

0  02 

104 

0  02 

1124  I 

0  19 

7  97 

0  13 

10  60 

018 

4  4« 

006 

36  2S  ' 

060 

1482 

0  25 

980 

018 

5.02 

009 

§  466.33    New  source  performance 
standards. 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards: 

Subpart  C  — NSPS 


SUPART  C— PSES 


Met 

T\c  unns — mg/m  '  of 

jrea 

processed  or  coated 

ChromHjm 

129 

0.24 

052 

0  1 

Lead    

0  35 

007 

032 

005 

Nickel  .... 

191 

035 

1  29 

0  24 

Zinc     

355 

065 

146 

0  27 

Allirrwium— 

10  53 

1  93 

4  31 

0  79 

Iron         

4  28 

0  79 

2  19 

040 

CM  and  grease 

34  73 

6  36 

34  73 

6.36 

TSS           

52  1 

954 

3821 

700 

pH 

(') 

(') 

(') 

(') 

EngJi^  units — pounds  per  1  mrition  ft* 
of  area  processed  or  coaled 


Ctiromium.. 

Lead _. 

Nickel  

Zinc 

Alummom  .^ 
Iron      , 


0.27 

007 
039 
0  73 
2  16 
088 


Oil  and  grease 

TSS 


pH  . 


7  12  I 
10  67  j 


0.05 
0013 
006 
0  14 
04 

0  16 

1  31 
1  96 

(') 


0.11 
0.07 
0  27 
03 
089 
0  45 
712 
7.83  j 


002 
0012 
0  05 
006 
0  17 

0  09 
131 

1  44 
(') 


'  Wtthw  tfw  range  T  5  to  10  0  at  aH  times 

§  466.34    Pretreatment  standards  for 
existing  sources. 

(a)  Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  which  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  Part  403  and  achieve  the  following 
pretreatment  standards  for  existing 
sources. 

Subpart  C— PSES 


Poiiutant  or  pollutant  properTy 


Maximum 

'or  any  1 

day 


Maximum 

for  monttily 

average 


Milligrams  per  liter  (mg/l) 


C^ror™Jm „ 

1  fKl 

042 

o.ts 

1.41 
133 

017 
0  13 

Nickel  ....          „_       

Zinc 

1  00 
0.58 

(b)  In  cases  when  fXDTW  find  it 
necessary  to  impose  mass  pretreatment 
standards  the  following  equivalent  mass 
standards  are  provided: 


PollutanI  or 
pollutant  properly 


Maximum  for  any  i       Maximom  for 


1  day 


montrny  average 


Metal 
prepa- 


Coat- 
mg 
oper- 
ation 


Metal       Coating 
prepa-    j     oper- 
ration    I     ation 


Metnc  units— mg 
processed  or 

/m^  of  area 
coaled 

Ctvomium    

1634 

5  84 

54  85 

51  74 

1 

0  28  i 
0  10 
090 
0  85 

6  62  '      Oil 

Lead    

506         0  09 

Nickel 

38  9           0  64 

Zinc 

21  79         0  36 

English  units — pounds  per  1  million  ft' 
of  area  processed  or  coaled 


3  35 
120 
1124 
10.6 

006 

0  02 

1  19 
018 

136 
1  04 
7  97 
4  46 

Lead 

0017 

Nickel 

0  13 

Zinc 

0  08 

§  466.35    Pretreatment  standards  for  new 
sources. 

Except  as  provided  in  40  CFR  403.7, 
any  new  source  subject  to  this  subpart 
which  introduces  pollutants  info  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  Part  403  and 
achieve  the  following  pretreatment 
standards  for  new  sources. 

Subpart  C— PSNS 


Pollutant  or 
poUulant  property 


Maximum  for  any  1 
day 


Maximum  for 
montWy  average 


Metal 
prepa- 


Coatmg 
oper- 
ation 


Metal 
prepa- 
ration 


Coating 
oper- 
ation 


Metnc  umts— mg/m'  of  area  processed 
or  coated 

Cfvomium  . 

129 

035 

1  91 
3  55 

0  24 
007 
035 
0  65 

0  52           0  1 

Lead  

0  32  j         0  06 

Nickel 

1  29           0  24 

Zirv: 

1  46           0  27 

English  imtts — poiinds  pw  1  mrilion  ft* 


of  area  processed  or  coaled 

Chromium 

Lead 

027 
007 
039 
073 

005 
0013 
008 
0  14 

Oil  0  02 
0  07           0  02 

I^ickel 

Zinc 

0.27  i  0  05 
0.3     I         006 

1 

§466.36    [Reserved] 

Subpart  D— Copper  Basis  Material 
Subcategory 

§  466.40    Applicability;  description  of  ttte 
copper  basis  material  subcategory. 

This  subpart  applies  to  discharges  to 
waters  of  the  United  States  and 
introductions  of  pollutants  into  publicly 
owned  treatment  works  from  porcelain 
enameling  of  copper  basis  materials. 

§466.41—466.42    [Reserved] 


Pollutant  or 
pollutant  proper! 


Chromium.., 
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136 

0  022 

1  04 

0017 

7  97 

013 

4.46 

0.08 

§  466.43    New  source  performance 
standards. 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards: 

Subpart  D  — NSPS 


Pollutant  or 
pollutant  property 


Maximum  (or  any 
1  day 


Metal     i  Coating 
pfepa-    j    oper- 
ration    I     ation 


Maximum  tof 

monttily  average 


Metal     j  Coating 
prepa-    I    opef- 
ration    |     ation 


Metnc  unjts — mg/m-  of  area 
processed  or  coated 


Chromtum 

223 

0.24 

090 

0.1 

Lead        

0.60 

007 

0.54 

006 

NicKei     

3.31 

035 

2  23 

0  24 

Zmc         

6.13 

065 

2  53 

0  27 

Alumrnum 

18.21 

1  93 

7  46 

0  79 

Iron               

74 

0  79 

379 

0  40 
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ENVIRONMENTAL  PROTECTION 
AGENCY  I 

40  CFR  Part  158  I 

[OPP-30063;  PH-FRL  2147-4], 

Pesticides  Registration;  Proposed 
Data  Requirements 

AQENCV.  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule.  


SUMMARY:  Part  158  specifies  the  kinds  of 
data  and  information  that  must  be 
submitted  to  EPA  to  support  the 
registration  of  each  pesticide  under  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act.  The  submitted  data 
and  information  enable  EPA  to  make 
regulatory  judgements  with  respect  to 
the  safety  of  each  pesticide  proposed  for 
registration  or  experimental  use.  Part 
158  will  provide  pesticide  registrants 
with  explicit  instructions  concerning  the 
data  requirements  and  therefore  enable 
more  efficient  pesticide  development 
and  registration. 
DATE  Written  comments  on  this 
proposed  rule,  identified  by  the 
document  control  number  "[OPP- 
30063]"  must  be  received  on  or  before 
[Insert  date  90  days  after  date  of 
publication  in  the  Federal  Register). 
ADDRESS:  Submit  written  comments  to: 
TSCA  Public  Information  Office  (TS- 
793),  Office  of  Pesticides  and  Toxic 
Substances,  Environmental^'rotection 


Agency,  Rm.  E-108.  401  M  SL  SW.. 
Washington,  D.C.  20480. 
FOR  FURTHER  INFORMATION  CONTACT: 

Frederick  S.  Betz,  Hazard  Evaluation 
Division  (TS-769).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Rm  821A,  Crystal  MaU  #2. 1921 
Jefferson  Davis  Highway,  Arlington.  VA 
22202,  (703-557-7351). 
SUPPl£MENTARY  INFORMATION: 

I.  Introduction 

A.  Purpose  and  Scope 

Part  158  encompasses  the  full  range  of 
data  requirements  pertaining  to  the 
registration/reregistration  or 
experimental  use  of  each  pesticide 
product  under  the  Federal  Insecticide. 
Fungicide  and  Rodenticide  Act  (FIFRA). 
Hereafter,  use  of  the  term  registration 
will  pertain  to  new  registrations  as  well 
as  reregistrations  accomplished  under 
section  3(g).  The  purpose  of  Part  158  is 
to  specify  the  types  of  data  and 
information  the  Agency  requires  to 
make  regulatory  judgments  with  respect 
to  the  safety  of  each  pesticide  proposed 
for  registration  or  experimental  use. 
This  Part  also  specifies  the  test 
substance  to  be  used  in  tests  conducted 
to  fulfill  the  data  requirements. 

B.  Background 

On  July  3, 1975,  the  Agency 
promulgated  final  registration 
regulations,  40  CFR  Part  162,  Subpart  A, 
These  regulations  established  the  basic 

Redesignation  Table 


requirements  for  registration  of  pesticide 
products. 

During  1975  to  1981,  EPA  Issued  or 
made  available  several  subparts  of  the 
Guidelines  for  Registering  Pesticides  in 
the  United  States  which  described,  with 
more  specificity,  the  kinds  of  data  that 
must  be  submitted  to  satisfy  the 
requirements  of  the  registration 
regulations.  These  guidelines  include 
sections  detailing  what  data  are 
required  and  when,  the  standards  for 
conducting  acceptable  tests,  guidance 
on  the  evaluation  and  reporting  of  data, 
and  examples  of  acceptable  protocols. 

In  October  1981  EPA  decided  to 
reorganize  the  guidelines  anilimit  the 
regulation  to  a  concise  presentafion  of 
the  data  requirements  and  when  they 
are  required.  Therefore,  data 
requirements  for  pesficide  registration 
pertaining  to  all  former  subparts  of  the 
guidelines  are  now  specified  in  Part  158. 
The  standards  for  conducting  acceptable 
tests,  guidance  on  evaluation  and 
reporting  of  data,  further  guidance  on 
when  data  are  required,  and  examples 
of  protocols  are  not  specified  in  Part  158. 
This  information  (i.e..  Guidelines)  is 
available  as  an  advisory  document 
through  the  National  Technical 
Information  Service  (NTIS). 

For  the  convenience  of  the  reader,  the 
following  redesignation  table  provides  a 
cross  reference  from  the  data 
requirements  appearing  in  each 
proposed  subpart  or  public  draft  of  the 
guidelines  (as  of  October  1981)  to  the 

data  requirements  as  they  are  presented 

in  Part  158. 


Old  gudetaes  subpart  (title,  source,  data) 


CM  nctiona 


Subpart  A  (nesarved) i 

Subpart  9  (lntroductx>n  to  the  Guidelines. 

Proposed  Ruta.  July  10.1978). 
Subpart  C   (Registration   Procedures.   Pro- 
posed Rule.  Sept.  S.  1975). 
Subpart  D  (Chaniislry  Requiremeots   Prod- 
uct ChemaJry.  Public  Draft.  May  9,  1980), 
Subpwt  E  ()-lazard  Evaluation;  WiUMe  and 
Aquatic  Orgamsms,  Public  Draft,  Mar    7 
1960). 
Subpvt  F  (Hazard  Evaluation.  Humans  and 
Domestic  Animals.  Proposed  Rule.  Aug. 
22.  1978). 
Subp«t   Q    (Product   Performance    Public 

Draft  June  22.  1979). 
Subpart  H  ((.Jbeing  Requirements  lor  Pes- 
tiddss  and  Ownoas.   Public  DraR   Aug. 
27.  1981). 
Subpvt  I  (Expenmental  Use  Permits.  Public 

Draa  June  22.  1979) 
Subpwt   J   (Hazard    Evaluation:    Nontarget 

Plants,  Proposed  Rule,  Nov.  3,  1980). 
Subpwt  K  (Expoeure  Data  Requirements: 
Raanlry  Protection,  Public  Draft.  May  4. 
1981). 
Subpvt   L   (Hazard   Evaluation:   ^4onUrgel 

Inescts.  Public  Draft.  May  9.  1981) 
8ubp«t  M   (Bioraltonal   Pesdcades.   Public 

Drtf,  Sapt  29.  1980). 
8)Ap«t  N  (Chemistiy  Requirements  Envi- 
renmanttl   Fata,    Public    Draft    Oct.    3. 
1900). 


163  ttru  163  69    ~ 

163  40-1  ttiru  183  40-6 .._ 

163  50  moj  163  56 

163  61-1  tfmj  163  6'   9  

16371  mru  16372-7 

163.81  mru  163  86-1 . 


New  subpart  (title) 


( aoctions  (regulatory) 


None.. 


None 


Subpart  A  (General  Provisiona) .. 


16391  thru  163.96-19 
163  lOOthru  163  106 


163  112-1  thru  163  112-6 

163  121-1  thru  163  126-4 


163  132-1  thnj  163  133-4 


SuOcari  B  (Registration  Data  Re- 
quirements) 

Suooart  9  (Registration  Data  Re- 
quirements) 

Subpart  B  (Registration  Data  Re- 
quirements) 

Subpart  B  (Registration  Data  Re- 
quirements!. 
None  (to  be  published  lalar  as  a 
i      separate  Part). 

Subpart  B  (Registration  Data  Re- 
quirements) 

Subpart  B  (Registration  Data  Ra- 
qurements) 

Subpart  B  (Registration  Data  Re- 
quirements), 


1 58.20  tfmj  158.85..-.. 

None __ 

ISeilOand  158  120 
158.145 


Guidelines  reference  (non- 
regulalory) 


None 


isa.135-.. 


is&ieo  — 

None — 


183  1*1-1  thru  163  143-3 i  Subpart  B  (Registration  CMa  Re- 

i      qmrements). 
Subpart  B  (Registration  Oaia  Re- 

quirementa). 
Subpart  B  (Registration  OMa  Re- 
quirements). 


163  151-10  thru  163  155-20 

183  161-1  thai  183.166-4 


156.120  thru  158  165.. 

156.150— 

158.140 


156.156 

156.168 

156.130 


None. 

61-1  thni65-1 

71-1  thru  72-7. 

81-1  thru  86-1 

91-2  thnj  96-19. 
100-1  thnj  106 

112-1  thnj  112-6. 
121-1  thnj  124-2. 
132-1-133-4 

141-1-143-3. 
151-1-155-20 
161-1-165-5. 
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Redesignation  Table— continued 


Ok)  guidelines  subpart  (trtte,  source,  data) 


Old  sections 


None 


Subpart  O  (Chemistry  Requirements:  Resi- 
due Chemistry,  Previously  Unpublished)       I 

Sutipart    P    (Disposal    Data    Requirements  '  None 

Reserved),  i 

Subpart  O  (Good  Laboratory  Practices,  Pro-  '  163  190-1  thru  163  199-2 

posed  Rule,  Apf   18,  1980),  I 


New  subpart  (title) 


New  sections  (regulatory) 


Subpart  B  (Registral.on  Data   =^e-     158.125. 

gmremerrts) 
None  (to  oe  published  laler  as  a     None., 

separate  part) 
None  (to  be  published  later  as  a     None 

separate  part) 


Guideines  cietaranoe  (non- 
reguMoiy) 


171-2  ttvu  171-7 
Nona. 


190-1  ttmi  199-2 


II.  Availability  of  Support  Documents 
and  Comments 

The  support  documents  mentioned  in 
this  preamble  and  all  written  comments 
received  under  this  notice  are  available 
for  public  inspection  in  the  OPTS 
Reading  Room  E-107,  401  M  St.  SW., 
Washington.  D.C.  20460.  from  8:00  a.m. 
to  4:00  p.m.,  Monday  through  Friday, 
except  holidays. 

III.  Organization  and  Philosophy  of  Part 
158 

The  data  requirements  for  registration 
presented  in  Part  158  are  intended  to 
generate  data  and  information 
necessary  to  address  concerns 
pertaining  to  the  identity,  composition, 
potential  adverse  effects  and 
environmental  fate  of  each  pesticide. 

Part  158  consists  of  two  Subparts.  A 
and  B.  Subpart  A  contains  the  general 
provisions  and  policies  pertaining  to  the 
registration  data  requirements.  Section 
158.25  of  Subpart  A  exphcitly  details  the 
applicabihty  of  the  data  requirements  to 
registrants  of  pesticide  products.  Several 
policies  pertaining  to  the  flexibility  of 
the  data  requirements  are  outlined  in 
§  158.35  (e.g.,  consultation  with  the 
Agency,  data  waivers,  formulators' 
exemption,  and  minor  use  policy)  and 
detailed  in  §§  158.40  through  158.60.  The 
remaining  sections  of  Subpart  A  deal 
with  the  Agency's  policy  on  biorational 
pesticides  (§  158.65)  acceptable 
protocols  (§  158.70),  requirements  for 
additional  data  (§  158.75),  acceptability 
of  data  (§  158.80),  revisions  of 
requirements  and  guidelines  (§  158.85). 

Subpart  B  contains  the  data 
requirements  (§  158.100),  a  discussion  of 
their  purposes  (§  158.105),  and  a 
discussion  of  the  organization  of  the 
guidelines  with  respect  to  the  data 
requirements  (§  158.115).  Sections 
158.120  through  158.165  of  Subpart  B 
contain  the  data  requirements  for  each 
subject  area  corresponding  to  each 
subdivision  of  the  guidelines.  Each  of 
these  sections  states  the  kinds  of  data 
that  are  required  to  support  a  pesticide 
registration  application  or  experimental 
use  permit.  Each  data  requirement  is 
specified  as  being  required, 
conditionally  required,  or  not  required, 
depending  on  the  general  use  pattern 


intended  for  the  pesticide  product  being 
sought  for  registration,  the  physical  and 
chemical  properties  of  the  product, 
expected  human  and  environmental 
exposure,  and/or  results  of  previous 
testing.  These  |§  158,120  through  158,165 
also  specify  the  substance  to  be  tested 
in  developing  data  to  support  the 
registration  of  pesticide  products. 

IV.  Request  for  Comments 

As  specified  in  the  redesignation  t,-ible 
at  I.E.  of  this  preamble,  most  of  the  data 
requirements  for  the  registration  of 
pesticides  have  already  been  publicly 
reviewed.  As  a  result,  the  Agency  has 
already  received  numerous  public 
comments  and  has  revtsed  the  data 
requirements,  as  appropriate,  durino  the 
past  several  years.  Nevertheless,  the 
Agency  welcomes  public  comment  on 
all  the  data  requirements  at  this  time. 

The  Agency  particularly  requests 
comments  on  those  data  requirements 
that  have  not  previously  received  public 
review  and  comment  (i.e.,  Residue 
Chemistry  requirements)  and  those  data 
requirements  that  have  been  revised, 
added  or  deleted  as  discussed  in  V.A, 
through  V,K, 

The  Agency  realizes  that  an  efficient 
waiver  policy  is  essential  in  order  to 
appropriately  specify  all  the  data 
requirements  for  the  registration  or 
reregistration  of  each  pesticide  product. 
Therefore,  the  Agency  requests  public 
comment  on  whether  the  wai'.er  policy 
set  forth  in  §  158.45  is  sufficiently 
detailed. 

The  Agency  requests  comments  on  the 
need  for  and  methodology  for 
establishment  of  reentry  intervals,  or 
other  methods  to  protect  fieldworkers 
from  deleterious  eye  effects  or  dermal 
irritation  or  sensitization  effects  that 
may  be  caused  by  pesticide  residues. 

The  Agency  requests  public  comment 
on  the  definition  of  biorational 
pesticides  presented  at  §  158.65, 
particularly  with  respect  to  the 
biochemical  pest  control  agents  and  the 
data  requirements  for  these  agents  as 
presented  in  §  158.165.  The  Agency  also 
is  soliciting  public  comment  on  its  use  of 
the  term  "biorational"  to  describe 
microbial  and  biochemical  pest  control 
agents  and  would  welcome 


recommendations  for  an  alternative 

term,  if  appropriate. 

The  Agency  requests  public  comment 
on  an  alternative  approach  to  presenting 
the  data  requirements  for  Product 
Chemistry,  In  addition  to  listing  the  data 
requirements,  as  in  §  158,120,  the 
Agency  is  considering  a  separate 
regulation  for  product  chemistry  as  a 
detailed  supplement  to  Part  158.  This 
separate  regulation  would  provide  an  in- 
depth  description  of  the  types  of 
information  that  must  be  submitted  in 
the  areas  of  product  identity  and 
composition,  and  analysis  and 
certification  of  product  ingredients. 
Therefore,  the  Agency  is  soliciting 
comment  on  whether  the  product 
chemistry  requirements  presented  in 
Part  1,58  provide  sufficient  detail,  or 
whether  a  detailed  regulation  would  be 
preferable. 

Finally,  the  mutagenicity  requirements 
proposed  by  the  Agency  in  1978 
received  considerable  public  comment. 
In  light  of  these  comments  and  the 
numerous  developments  in  this  field 
since  then,  the  Agency  has.  in  this 
proposal,  sought  to  achieve  a  more 
flexible  approach  to  specifying  the 
mutagencity  requirements  than  was 
proposed  in  1978.  Therefore,  the  Agency 
is  soliciting  further  public  comment  on 
the  current  proposal  which  is  described 
in  V,E,  of  this  preamble  and  specified  in 
§§  158.105  and  158,135.  In  order  to 
ensure  that  this  proposal  receives  a 
comprehensive  review  and 
consider.Ttion  by  the  public,  the  Agency 
also  seeks  comment  on  the  specific 
kinds  of  tests  that  could  be  conducted  to 
fulfill  the  requirements  in  this  part.  The 
Agency  also  invites  comment  on  how 
specific  or  nonspecific  Part  158  should 
be  regarding  the  acceptability  of  the 
various  tests  available.  These  tests  will 
be  published  as  a  part  of  the  Guidelines 
through  the  National  Technical 
Information  Service  (.NTIS),  For  each 
test  substance,  a  battery  of  tests  is 
required  to  assess  the  potential  to  cause 
gene  mutations,  structural  chromosome 
aberrations  or  other  genotoxic  effects  as 
listed  below.  It  is  recognized  that  more 
than  one  endpoint  may  be  covered  by  a 
single  test,  e.g.,  combination  of  gene  and 
chromosome  aberration  and  sister 
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chromatid  exchange  in  mammalian  cells 
in  culture. 

1.  Gene  mutation  tests.  [\] 
Microorganisms;  Bacteria,  Eucaryotic 
microorganisms. 

(ii)  Submammalian  organisms:  sex- 
linked  recessive  lethal:  Drosophila 
melanogaster. 

(iii)  Mammalian  cells  in  culture, 
forward  or  reverse  mutations  at  specific 
loci. 

(iv)  Mammals,  specific  locus. 

2.  Structural  Chromosome  aberration 
tests.  [\]  Eucaryotic  microorganisms, 
mitotic  segregation. 

(ii]  Submammalian  organisms: 
Drosopohila  chromosome  tests. 

(iii)  Mammalian  cells  in  culture;  Sister 
chromatid  exchange.  Cytogenetic 
analysis. 

(iv)  Mammals:  Micronucleus  test, 
sister  chromatid  exchange,  cytogenetic 
analysis,  dominant  lethal,  heritable 
translocation. 

3.  Tests  for  other genotoxic  effects,  (i) 
DNA  damage  and  repair  Differential 
toxicity  in  bacteria.  Initotic 
recombination/gene  conversion  in 
eucaroyotic  microorgtmisms. 
unscheduled  DNA  synthesis 
(mammalian  cells  in  cultiu^  or  mouse), 
DNA  alkaline  elution.  sister  chromatid 
exchange. 

(ii)  Numerical  chromosomal 
aberrations:  (a)  Eucaryotic 
microorganisms,  mitotic  segregation,  (b) 
Mitotic  interference:  (whole  mammals  or 
cells  in  culture),  (c)  Micronucleus  test 
(whole  mammals  or  cells  in  culttire). 

(iii)  Mammalian  cells  transformation: 
(Cells  in  culture). 

(iv)  Target  organ/cell  analysis:  (a) 
Sperm  morphology,  (b)  DNA  synthesis 
inhibition,  (c)  DNA  alkylation. 

V.  Summary  of  the  Major  Changes  in  the 
Data  Requirements  for  Registering 
Pesticides 

Part  158  is.  for  the  most  part  a 
compilation  of  all  the  data  requirements 
previously  specified  in  proposed  rules 
(in  the  case  of  the  requirements  formerly 
found  in  Subp«uls  F  and  ()  or  in  the  most 
recent  public  draft  of  guidelines 
subparts  (in  the  case  of  the  requirements 
formerly  found  in  draft  Subparts  D.  E,  G, 
L  K.  L.  M,  N.  ).  However,  Part  158  does 
reflect  some  major  changes  in  certain 
data  requirements,  and  these  changes 
are  summarized  in  the  following 
paragraphs.  This  discussion  is  limited  to 
dianges  that  are  major,  such  as  the 
addition  or  deletion  of  data 
requirements,  or  changes  that 
si^^uTicantly  affect  the  cost  of  testing  or 
tlw  number  of  registrants  required  to 
perform  the  testing. 


.4.  General 

The  Agency  is  proposing  to  revise 
certain  test  substance  requirements  and 
bring  them  in  line  with  current  Agency 
policy.  Data  requirements  for  which  the 
substance  to  be  tested  was  formerly 
specified  as  technical  grade  of  the  active 
ingredient  may  now  be  fulfilled  using 
the  technical  grade  or  a  material 
considered  representative  of  the 
technical  grade  of  the  active  ingredient. 
Thi.s  flexibility  is  possible  since  the  level 
of  impurities  in  technical  material  may 
usually  vary  without  being  expected  to 
show  variation  in  test  results. 

This  change  provides  the  registrant 
with  more  flexibility  in  selecting  the  test 
substance.  This  added  flexibility  would 
be  important  if,  as  may  be  the  case  with 
a  new  pesticide,  testing  is  to  be 
conducted  before  the  technical  grade 
material  is  available  from  the 
production  plant.  In  this  situation,  a 
representative  technical  grade  of  the 
active  ingredient  would  consist  of  a 
product  containing  the  registrant's 
estimate  of  the  technical  product 
composition  (including  impurities)  that 
he  intends  to  manufacture.  This  change 
will  provide  needed  flexibility  in  that  it 
(1)  will  allow  testing  before  the 
technical  grade  material  is  available 
from  the  production  plant.  (2)  can 
accommodate  changes  in  the  production 
process  or  variability  in  raw  materials 
or  (3)  will  permit  the  Agency  to  use  data 
from  a  scientific  standpoint  to  predict 
effects  from  several  substantially 
similiar  technical  products  produced  by 
different  manufacturers. 

The  concept  of  a  representative 
technical  grade  would  also  be  useful 
where  there  are  two  or  more  technical 
products  containing  the  same  active 
ingredient  which  are  subject  to 
defensive  data  requirements.  In  this 
situation,  if  the  Agency  determines  the 
products  are  all  sufficiently  similar  to 
each  other,  then  a  single  representative 
technical  grade  product  could  be 
selected  and  tested  as  required.  Test 
results  could  then  be  applied  to  the 
other  products  and  this  would  avoid  the 
need  to  conduct  separate  tests  on  each 
product. 

B.  Product  Chemistry 

Since  the  most  recent  public  draft, 
dated  May  9, 1980,  the  existing  data 
requirements  for  Product  Chemistry 
have  been  reorganized  and  renumbered 
as  specified  in  the  redesignation  table  at 
LB. 

The  Agency  has  been  considering  use 
of  a  battery  of  in  vitro  microbial  assays 
(e.g.,  "Ames"  test.  DNA  repair  test  In  E. 
coli.  Prophage  induction  test,  and  mitotic 
recombination  test)  to  screen  pesticide 


products  for  the  presence  of  potentially 
genotoxic  low  level  components  (e.g., 
present  at  less  than  1,000  ppm). 
However,  the  Agency  is  concerned 
about  the  number  of  false  positive  and/ 
or  false  negative  results  typically 
generated  by  these  assays  and  therefore 
is  concerned  about  the  overall 
validation  of  this  battery  of  tests  and  its 
ability  to  achieve  its  intended  purpose. 
Therefore,  the  Agency  has  withdrawn 
the  requirement  to  conduct  biological 
screening  tests  at  this  time.  Instead,  the 
Agency  is  proposing  that  all  impurities 
occurring  in  manufacturing-use  products 
or  end-use  products  in  quantities  greater 
than  0.1  percent  of  the  product  (by 
weight)  be  identified.  In  addition,  the 
Agency  will  require  further  chemical 
analysis  on  a  case-by-case  basis  when 
the  manufacturing  process  or  other 
product  chemistry  data  suggests  the 
presence  of  low  level,  yet  highly  toxic, 
impurities.  The  Agency  solicits 
comments  on  these  issues. 

C.  Residue  Chemistry 

The  Agency  has  required  the 
submittal  of  residue  chemistry  data 
since  1970.  These  requirements  are 
based  largely  on  the  FDA  non-regulatory 
guidelines  issued  in  1968.  As  a  result, 
the  Agency  did  not  formulate  the  data 
requirements  as  a  subpart  of  the 
guidelines  as  it  did  for  other  disciplines 
such  as  toxicology  (Subpart  F)  or 
environmental  fate  (Subpart  N).  For 
completeness.  Part  158  now  includes  the 
residue  chemistry  data  requirements,  as 
well  as  instructions  as  to  when  these 
data  are  required  and  what  test 
substance  should  be  used.  The  methods 
for  developing  these  data  are  presented 
in  the  guidelines  for  registering 
pesticides,  to  be  published  by  the 
National  Technical  Information  Service 
(NTIS).  The  data  requirements  are 
presented  in  J  158.125  and  are 
summarized  below: 

1.  Chemical  identity. 

2.  Directions  for  use. 

3.  Nature  of  the  residues  (plants, 
livestock). 

4.  Residue  analytical  method. 

5.  Magnitude  of  the  residue. 

6.  Reduction  of  residue. 

7.  Proposed  tolerance. 

8.  Reasonable  grounds  in  support  of 
the  petition. 

D.  Environmental  Fate 

Several  major  changes  have  been 
incorporated  since  the  most  recent 
public  draft  of  the  Environmental  Fate 
data  requirements,  dated  October  3, 
1980. 

"Hie  requirement  for  pesticide 
photodegradation  studies  in  air. 
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§  158.130  (formerly  §  163.161-4)  has 
been  modified  to  delete  the  waiver  for 
pesticides  with  vapor  pressure  less  than 
1  X  10-7  torr  and  replaced  with  a 
provision  for  requiring  the  data  on  a 
case-by-case  basis  (refer  to  §  158.130). 
This  change  ensures  that  the  data  are 
required  only  in  situations  when  the 
pesticide  product  and  its  use  pattern 
indicate  potential  for  significant  human 
exposure. 

Data  requirements  pertaining  to  the 
effects  of  microbes  on  pesticides 
(formerly  §  162.162-5).  the  effects  of 
pesticides  on  microbes  (formerly 
§  162.162-6)  and  activated  sludge 
metabolism  studies  (formerly  §  163.162- 
7)  have  been  deleted  pending 
development  of  properly  designed  and 
validated  protocols  from  which  useful 
regulatory  conclusions  can  be  drawn 
regarding  the  role  of  microbes  in  the 
overall  environmental  fate  of  pesticides 

Data  requirements  for  adsorption/ 
desorption  studies  §  158,130  Jformprly 
§  163.163-2)  have  been  merged  with  the 
leaching  studies  §  158  130  (formerly 
§  163.163-1),  With  certam  limitations. 
the  Agency  now  provides  the  applicant 
the  choice  of  conducting  either  an 
adsorption/desor-ption  | batch 
equilibrium)  study  or  a  laboratory 
ie.iching  study.  Voiatiiity  studies 
§  158.130  (formerly  §  163.163-3)  have 
been  split  into  two  separate 
requirements,  one  pertaining  to  lab 
studies  and  the  other  pertaining  to  field 
studies.  The  requirement  for  both 
volatility  studies  has  been  modified  to 
delete  the  waiver  for  pestiades  with 
vapor  pressure  less  ihsn  1  \  10-7  torr 
and  replaced  with  a  provision  for 
requiring  the  data  on  a  case-by-case 
basis  Irefer  to  §  158.i;i0).  This'change 
ensures  that  the  data  are  required  only 
in  situations  when  the  pesiicide  product 
and  its  u'Je  pattern  indiLdte  potential  for 
signififTii'it  human  exposure. 

The  requirement  for  specialized 
aquatic  studies  has  been  incorporated 
into  the  requirements  for  field 
dissipation  studies  for  aquatic  uses  at 
§  158.130  (formeily  163,164-3). 

The  requirement  for  dissipation 
studies  of  combination  products  and 
tank  mixes  §  158.130  (formerly 
§  163.164-5)  will  be  imposed  only  on  a 
case-by-case  basis,  rather  than  fur  all 
products  intended  for  use  as 
components  in  tank  mixtures.  This 
change  ensures  that  the  data  will  be 
required  only  when  there  is  a  hkelihood 
that  the  presence  of  one  pesticide  would 
influence  the  environmental  fate  of 
another  pesticide. 

The  data  requirement  for 
accumulation  studies  on  rotational  crops 
§  158.130  (fonnerly  $  163. 165-1)  has 
been  split  into  two  requirements,  one 


pertaining  to  confined  studies  and  the 
other  pertaining  to  field  studies.  The 
Agency  has  also  redefined  the  criteria 
relative  to  the  significance  of  cl4 
residues  detected  in  the  confined  study 
test  crops,  that  in  turn  determines  if  a 
field  accumulation  study  will  be 
required.  In  addition,  under  the 
provisions  of  a  January  13,  1981,  Agency 
policy  statement  entitled  "Tolerance  for 
Pesticide  Residues  in  Rotational  and 
Follow-up  crops,  Meat  Milk,  Poultry  and 
Eggs,  and  for  other  Indirect  or 
Inadvertent  Residues"  the  registration 
applicant  now  has  the  option  of 
requesting  tolerances  for  peshcide 
residues  resulting  from  crop  rotations  or 
crop  replacement  practices  m  lieu  of 
requesting  a  rotational  crop  label 
restriction. 

Also,  the  Agency  has  established 
criteria  for  when  laboralor,' 
(flowthroiigh)  accumulation  studies  in 
fi.sh  are  required.  The  criteria  are  the 
same  as  those  specified  for  similar  tests 
in  the  nontarget  organisms  data 
requirements.  They  stipulate  that  these 
studies  are  required  if  significant 
concentrations  of  the  active  ingredient 
and/or  its  principal  degradation 
products  are  likely  to  occur  in  aquatic 
environments  and  may  accumulate  in 
aquatic  o'^anisms.  In  addition,  the 
Agency  has  deleted  the  requirements  for 
a  static  (catfish)  laboratory 
accumulation  study  based  on  public 
comments  citing  difficulties  in 
performing  the  test  and  in  interpreting 
the  data  from,  these  studies. 

E.  Toxicology 

The  toxicology  data  requirements 
presented  in  §  158.135  are  quite  similar 
to  tho'se  specified  in  proposed  Subpart  F 
dated  August  22, 1978.  However,  some 
major  changes  have  been  incorporated 
which  pertain  to  mutagenicitv  testing 
requirements  and  the  recommended  test 
species  and  test  duration  for  certain 
other  studies. 

The  non-rodent  subchronic  feeding 
study  proposed  in  Subpart  F  §  158.135 
(formerly  §  J6J.82-1)  stipulated  a  6- 
month  test  duration.  Also,  the  chronic 
feeding  study.  §  158.135  (formerly 
§  163.83-1)  was  to  be  conducted  vsith  at 
least  one  mammalian  specie?  (usna'iv 
the  rat)  for  a  period  of  24  months  (for  the 
rat).  In  Part  158.  however,  the  Agency  no 
longer  requires  the  6-month  non-rodent 
study. 

Instead,  the  Agency  now  proposes 
that  two  mammalian  species  (one 
rodent,  one  non-rodent)  be  tested  in  the 
chronic  study.  The  rodent  study  would 
be  of  approximately  24  months  duration, 
the  majority  of  the  expected  hfe  span  of 
the  strain.  A  12-month  test  duration 
would  be  sufficient  for  the  non-rodent 


chronic  study.  The  Agency  reiterates 
that  the  3-month  subchronic  studies  will 
be  required  to  support  temporary 
tolerances  and  expenmental  use 
permits.  These  changes  were  made 
because  the  Agency  now  believes  that 
the  3-month  studies  are  the  most 
appropriate  for  assessing  subchronic 
effects,  and  that  12-  and  24-month 
studies  are  more  appropriate  than  the  b- 
and  24-month  studies  for  assessing 
chronic  effects.  The  Agency  now 
believes  that  the  24-month  chronic  study 
is  consistent  with  its  policy  concemmE 
food-use  pesticides,  and  this  iS  based  on 
the  Agency's  experience  in  reviewing 
data  from  chronic  feeding  studies  in 
rodents.  The  Agency  will  accept  12- 
month  chronic  data  in  rodents  for  non- 
food use  pesticides  and  12-month 
chronic  data  in  non-rodents.  This  policy, 
the  Agency  believes,  will  satisfactorily 
harmonize  its  guidehnes  with  those 
published  by  other  federal  governmental 
agencies  and  international  groups 
(OECD)  as  well  as  provide  scientificaUy 
defensible  data  to  assess  the  chronic 
effects  of  a  pesticide. 

The  Agency  believes  that  conducting 
oncogenic  and  chronic  feeding  studies  is 
valuable  for  several  reasons.  The 
oncogenicity  study  focuses  on  the 
detection  of  malignant  and  benign 
tumors  and  preneoplastic  lesions.  The 
chronic  feeding  study  is  designed 
primarily  to  evaluate  other  chronic 
effects.  EPA  thinks  that  the  b me  periods 
are  long  enough  to  allow  tumors  and 
other  chronic  effects  to  develop,  yet 
short  enough  to  assure  that  a  reasonable 
percentage  of  the  animals  will  survive  to 
the  scheduled  terminaUon  point  In 
addition,  since  neoplastic  growths  can 
be  detected  in  both  chronic  and 
oncogenic  studies,  they  are  designed  so 
that  geriatric  diseases  will  not  make 
diagnosis  of  these  neoplastic  growths 
difficult.  Thus  the  proposed  durations 
are  also  designed  to  produce  meaningful 
histology  by  terminating  the  studies 
before  such  disease  normally  becomes  a 
significant  problem. 

Major  changct  Save  been  made  in  the 
requirement  for  mutagenicity  testing, 
§  158.135  (formerly  §  163.84-1)  in  order 
to  keep  up  with  the  continually 
expanding  testing  technology,  to  bring 
the  requirements  into  line  with  current 
.Agency  practice,  and  in  response  to 
:i'i ommendations  from  the  former 
FIfRA  Scientific  Advisory  Panel  For 
each  test  substance,  a  i>atter\  of  tests  is 
required  to  assess  the  potential  to  cause 
gf^ne  mutations,  st.-uctural  chromosome 
aberrations  or  other  genoloxic  effects 
The  objectives  of  mutagenicity  testing 
are  sensitive  screening,  establishment  of 
relevance  to  mammals,  and  when 
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mutagenic  activity  is  found,  assessment 
of  heritable  risk  and  other  relevant 
health  risks.  The  battery  will  be 
designed  with  the  nature  of  the  test 
substance  in  mind  and  the  selection  of 
tests  within  the  battery  should  be 
justified. 

In  the  multigeneration  reproduction 
study,  §  158.135  (formerly  5  163.83-4)  the 
duration  of  feeding  the  parents  has  been 
shortened  from  100  days  to  a  range  of  56 
to  70  days,  the  minimum  dosage  period 
required  to  ensure  pesticide  exposure  at 
all  stages  of  germ  cell  development. 

F.  Reentry  Protection 

The  requirements  for  data  relating  to 
human  exposure  in  buildings  and  other 
enclosures  have  been  withdrawn  at  the 
recommendation  of  the  FIFRA  Scientific 
Advisory  Panel.  The  panel  expressed 
concern  that  different  routes  and 
mechanisms  of  exposure  are  likely  in 
interior  settings,  and  the  conceptual 
model  proposed  to  field  reentry  levels 
and  intervals  would  not  be  applicable 
for  these  settings.  Therefore,  the  scope 
of  the  current  requirements  is  limited  to 
use  patterns  associated  with  growing 
crops  and  the  Agency  will  develop  other 
requirements  that  address  interior  use 
patterns. 

G.  Plant  Protection 

Proposed  Subpart  J  published  in  the 
Federal  Register  of  November  3. 1980  (45 
FR  72948)  contained  Tier  I  data 
requirements  for  nontarget  area  plant 
studies.  S  158.150  (formerly  §§  163.122-1 
through  163.122-3)  to  support  the 
registration  of  all  products  intended  for 
outdoor  pesticide  application.  The 
Agency  is  now  proposing  in  Part  158 
that  these  data  generally  not  be  required 
except  in  instances  when  warranted  on 
a  case-by-case  basis,  as  specified  in 
S  158.150.  This  change  is  based  on  the 
Agency's  perception  that  registrants 
routinely  conduct  extensive  testing  to 
assess  the  phytotoxicity  of  their 
products  on  their  own,  either  to  assesa 
efficacy  (in  the  case  of  herbicides),  and/ 
or  to  develop  appropriate  use 
instructions  and  precautionary  labeling 
in  order  to  ensure  that  their  products  do 
not  impart  any  determental  effects 
(particularly  on  crops,  ornamentals  and 
other  desirable  plants)  for  which  they 
could  be  hable. 

Upon  evaluation  of  public  conunents, 
the  Agency  decided  to  withdraw  the 
requirement  for  plant  mutagenicity 
testing,  S  158.150  (formeriy  %\  163.122-3 
and  163.124-3)  until  further  validation 
studies  can  be  performed  to  more  fully 
evaluate  the  usefulness  of  this  type  of 
testing. 

All  field  studies  specified  in  the 
proposed  rule  have  been  combined,  and 


now  appear  in  the  Tier  III  testing  level  in 
§  158.150  (formerly  §§  163.124-1, 
163.124-2,  163.125-1,  and  163.125-2). 

All  testing  of  microorganisms  has 
been  removed  from  Part  158,  including 
the  requirement  for  studies  to  determine 
nitrogen  fixation  potential,  §  158.150 
(formeriy  §§  163.125-3).  These  data 
requirements  will  be  considered  for 
inclusion  later  as  a  separate  discipline. 

The  requirement  for  studies  on  readily 
sorbed  materials  (formerly  §  163.125-4) 
has  been  deleted  because  the  Agency 
believes  that  this  kind  of  exposure  data 
can  be  determined  from  studies 
obtained  from  other  data  requirements. 
Also,  studies  to  evaluate  spray  drift 
specified  under  special  testing  in  the 
proposed  rule  (formerly  §§  163.126-1 
through  163-126-4)  have  been  deleted 
from  Part  158  at.  this  time,  and  will  be 
considered  for  inclusion  later  as  a 
separate  discipline. 

H.  Nontarget  Insects 

The  most  recent  public  draft  of  this 
subpart,  dated  May  9, 1980  contained 
the  requirement  for  a  honey  bee 
subacute  feeding  study  specified  in 
§  163.141-4  and  requirements  for  testing 
aquatic  invertebrates  in  §§  163.141-1, 
163.141-2  and  163.141-3.  These 
requirements  have  been  designated  as 
reserved  in  Part  158,  and  will  not  be 
reproposed  as  a  requirement  until  the 
Agency  has  had  further  opportunity  to 
evaluate  the  methodology  and  the 
conditions  under  which  this  data  would 
be  required. 

/.  Product  Performance 

As  previously  discussed,  in  1979  the 
Agency  issued  regulations  implementing 
several  important  provisions  of  the  ld78 
FIFRA  amendments.  Among  the 
provisions  implemented  was  the 
efficacy  data  waiver  authority  provided 
by  FIFRA  section  3(c)(5)  under  40  CFR 
Part  162  published  in  the  Federal 
Register  of  May  11, 1979  (44  FR  27933). 
The  Agency  defined  in  S  162.18-2(0)  the 
circumstances  when  efficacy  data  were 
required  to  be  submitted  as  a  matter  of 
course.  Other  requirements  that  efficacy 
data  be  submitted  were  generally 
waived. 

The  Agency  is  proposing  in  the 
Regulations  for  Registration. 
Reregistration  and  Classification 
Procedures,  under  40  CFR  Part  162. 
Subpart  A,  to  extend  the  efficacy  data 
waiver  to  additional  use  patterns,  and  it 
will  include  all  registration  actions,  both 
conditional  and  unconditional.  As  stated 
in  its  previous  waiver,  the  Agency's 
primary  mandate  under  FIFRA  is  to 
evaluate  the  health  and  safety  aspects 
of  pesticides.  Experience  under  the 
previous  waiver  policy  indicates  that 


there  have  been  few  complaints  to  the 
Agency  of  non-efficacious  products 
being  marketed,  and  the  Agency  is 
confident  that  its  efficacy  data  waiver 
has  occasioned  little,  if  any,  serious  user 
dissatisfaction. 

Those  products  for  which  an  efficacy 
data  requirement  was  continued  in  1979 
were  products  which,  if  they  lacked 
efficacy,  could  potentially  have 
significantly  public  health  effects,  such 
as  mosquito  control  products, 
rodenticides.  certain  other  invertebrate 
and  vertebrate  control  agents,  and 
antimicrobial  products.  The  Agency  now 
believes  that  because  many  of  the 
"public  health"  use  patterns  identified  at 
that  time  are  more  of  an  aesthetic  and 
nuisance  problem  than  one  of  public 
health  and  are  in  any  case  adequately 
covered  by  other  regulatory  mechanisms 
offering  assurance  that  the  products  are 
efficacious,  and  because  the  efficacy  of 
products  for  other  of  these  uses  are 
adequately  discernible  by  the  user, 
marketing  of  inefficacious  products  is 
unlikely.  The  public  health  authorities  of 
states  and  localities,  for  example,  have 
the  experience  to  determine  the  efficacy 
of  products  used  for  rodent  control. 
Mosquito  control  districts  offer  similar 
expertise  with  respect  to  mosquito 
control  products. 

State  pesticide  regulatory  Agencies 
continue  to  require  efficacy  data  to 
evaluate  the  pesticide  under  conditions 
of  use  within  the  State.  The  State 
Cooperative  Extension  Services  use 
such  data  in  making  recommendations 
to  growers  within  the  State.  Efficacy 
data  are  particularly  important  to  States 
in  administering  registrations  for  special 
local  needs  under  FIFRA  section  24(c). 
and  in  determining  suitable  pesticides 
for  use  under  the  emergency  exemption 
provisions  of  FIFRA  section  18. 

The  Agency  is  proposing  to  extend  its 
current  waiver  to  efficacy  data  for  all 
uses  of  pesticides  except  those  where 
control  cannot  reasonably  be  observed 
or  determined  by  the  user  and  lack  of 
control  is  a  clear  adverse  health  effect. 
Efficacy  data  would  continue  to  be 
required  for  products  bearing  claims  for 
control  of  pest  microorganisms  that  pose 
a  threat  to  human  health  and  whose 
presence  cannot  readily  be  observed  by 
the  user,  including,  but  not  limited  to. 
microorganisms  infectious  to  man  in  any 
area  of  the  inanimate  environment,  and 
for  products  claiming  control  of 
mycotoxin-producing  fungi.  All  other 
efficacy  data  requirements  would 
normally  be  waived.  The  specific  uses 
that  require  efficacy  data  are  specified 
in  this  subpart  in  S  158.160  with 
references  to  the  testing  methodology 
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and  protocols  in  Subdivision  G — Product 
Perfonnance. 

The  Agency  expects  and  believes  that 
registrants  will  ensure  that  their 
products  are  efficacious  when  used  in 
accordance  with  label  directions  and 
commonly  accepted  pest  control 
practices.  Under  the  statute,  the 
registrant  still  has  the  responsibility  to 
insure  that  a  product  satisfies  its  label 
claims.  The  Agency  would  take 
corrective  action  on  a  product  including, 
when  necessary,  enforcement  or 
cancellation  actions,  since  the 
registrants  must  still  comply  with  the 
law.  In  addition,  pesticide  producers  eire 
aware  that  they  are  potentially  subject 
to  damage  suits  by  the  user  community 
if  their  products  prove  ineffective  in 
actual  use.  Such  htigation  can  be 
damaging  to  the  company's  reputation 
and  future  sales.  It  is  in  a  company's 
own  best  interest  to  continue  high 
quality  efficacy  data  development  and 
to  market  only  products  demonstrated  to 
be  effective. 

Under  this  proposal,  the  Agency 
retains  the  right  to  require  the 
submission  of  efficacy  test  data  or  other 
evidence,  on  a  case-by-case  basis,  for 
any  pesticide  product,  registered  or 
proposed  for  registration,  for  which  a 
lack  of  efficacy  has  been  reported,  for 
evaluation  of  product  benefits  when 
product  risks  are  substantial,  or  when 
other  factors  exist  which  make 
submission  of  such  data  necessary  or 
desirable  to  support  the  presumption 
that  it  is  efficacious.  If  there  is  evidence 
(such  as  a  significant  rise  in  complaints 
from  user  groups,  scientific  societies, 
trade  associations,  or  the  general  public) 
to  establish  that  this  regulatory  relief 
policy  is  being  abused,  the  Agency 
would  reconsider  its  waiver  policy.  The 
Agency  is  building  links  to  these  various 
organizations  that  are  knowledgeable  of 
efficacy  matters  through  an  efficacy 
surveillance  network.  Also,  the  Agency 
is  actively  pursuing  the  establishment  of 
formal  relations  with  various 
Departments,  such  as  the  U.S. 
Department  of  the  Interior's  Fish  and 
Wildlife  Laboratory  in  Denver  to 
conduct  rodenticide  siu^eillance,  and 
with  professional  or^ganizations  such  as 
the  National  Pest  Control  Association 
and  the  American  Hospital  Association 
to  aid  in  efficacy  evaluation  when  the 
surveillance  network  or  other  sources 
indicate  the  need. 

/.  Biorational  Pesticides 

A  public  draft  of  the  guidelines  for 
registering  biorational  pesticides  was 
made  available  on  September  29. 1980. 
Several  requirements  have  been  deleted 
or  shifted  into  higher  testing  tiers  in  Part 
158.  Also,  two  conditional  data 


requirements  have  been  deleted  as 
specified  below. 

As  with  product  chemistry 
requirements  for  conventional 
pesticides,  the  biological  screening  tests 
to  detect  potentially  genotoxic  low  level 
impurities  has  been  withdrawn. 

Mutagenicity  testing  for  biochenucals 
has  been  revised  to  include  only 
microbial  assays  in  Tier  I.  The 
requirement  for  the  mammalian  assays 
has  been  deferred  until  Tier  II.  The  Tier 
II  oncogenicity  study  (formerly 
§  163.152-19)  has  been  deleted,  this 
study  is  now  only  required  imder  Tier  III 
testing.  These  changes  were  made  in 
order  to  improve  the  efficiency  of  the 
testing  scheme  and  to  ensure  that  it 
functions  as  a  tier  system  rather  then  a 
battery  of  tests. 

A  requirement  to  report  any 
hypersensitivity  incidents  during 
production  or  use  had  been 
inadvertently  omitted  and  therefore  was 
added  to  the  Tier  I  data  requirements  for 
microbial  agents.  Also,  a  requirement 
was  added  for  conducting  mammalian 
mutagenicity  assays  at  Tier  II  for 
microbial  agents  in  order  to  improve  the 
efficiency  of  the  tier  te.sting  scheme. 

Three  Tier  III  toxicology  data 
requirements  for  microbial  agents  were 
determined  to  be  duplicative  and  have 
been  deleted  They  are:  Acute  oral 
infectivity  with  bacteria,  §  l.'iS.TRS 
(formeriy  §  163.152-50);  intectivity  tests 
with  bacteria,  parenteral  exposure, 
§  158.165  (formeriy  §  163.152-51):  and 
acute  inhalation  infectivity  with 
bacteria,  §  158.165  (formerly  §  163.152- 
52). 

In  response  to  the  recommendation 
from  the  FIFRA  Scientific  Advisory 
Panel,  the  avian  dietary  pathogenicity 
test  in  Tier  III  has  been  deleted  and 
replaced  with  the  long  term  avian 
pathogenicity  and  reproduction  tests 
which  formerly  appeared  in  Tier  IV. 
This  change  condenses  the  nontarget 
organism  tier  testing  scheme  from  five 
tiers  to  four  (including  environmental 
fate  and  expression  testing  at  Tier  II), 
and  is  now  more  consistent  with  the 
organization  of  the  toxicology  tier 
testing  scheme. 

K.  Experimental  Use  Permits 

Guidelines  detailing  the  data  required 
to  support  an  experimental  use  permit 
(Subpart  I)  were  issued  as  a  public  draft 
dated  June  22, 1979.  The  additions  and 
deletions  of  data  requirements,  and 
other  major  changes  discussed  in  V.A. 
through  V.H.  of  this  preamble  generally 
apply  to  the  corresponding  requirements 
pertaining  to  experimenttd  use  permits 
as  specified  in  SS  158.120  throu^ 
158.165. 


VI.  Regulatory  Aiiai3rsM 

A.  Paperwork  Reduction 

The  Office  of  Pesbcide  Programs  has 
as  its  basic  function,  the  registration  of 
new  pesticide  products  and  new  uses  of 
pesticide  products,  and  the 
reregistration  of  currently  registered 
products  and  uses  mandated  by  Section 
3(g]  of  FIFRA.  Part  t.5fl  specifies  the 
types  of  data  and  information  which  the 
Agency  ordinarily  requires  to  evaluate 
the  safety  of  a  pesticide  and  In  mdi«.e 
decisions  on  its  registration  or 
reregistration. 

Under  the  Paperwork  Reduction  Act. 
EPA  must  identify  any  information 
collection  burdens  which  would  be 
imposed  by  this  proposed  regulntion  and 
must  obtain  clearance  from  the  O.MB  fur 
any  such  collection  activities. 
Obviously,  the  development  of  the  data 
specified  in  Part  158  would  constitute  an 
information  collection  burden. 

In  (5rder  to  examme  the  size  of  this 
informatjon  collection  burden,  (as-well 
as  to  satisfy  the  requirements  of 
Executive  Order  12291.  the  Repuidtory 
Flexibility  Act.  and  Y\}H\  Section  25) 
the  Agency  has  developed  a  Regulatory 
Impact  Analysis.  This  analysis  is 
entitled,  '■Regulatory  Impact  Analysis  of 
Data  Requirements  for  Registering 
Pesticides  under  the  Federal  InsectK.ide, 
Fungicide,  and  Rodenticide  .\c\:  and  is 
a\'ailable  for  public  inspection  in  the 
OITS  reading  room  specified  in  11,  of 
this  Preamble. 

The  data  requirempnts  set  forth  in 
Part  158  have  e\olved  over  the  years  as 
the  state  of  the  art  of  testing  has 
developed.  The  Agency  believes  that  the 
industry  is  generally  in  agreement  with 
these  requirements  and  that  these 
testing  requirements  track 
internationally  accepted  standards 

The  cost  of  developing  a  new 
chemical  for  use  as  a  pesticide 
including  research  and  development, 
registration,  plant  construction, 
production,  marketing  and  other 
expenses  is  about  S30-75  million  or 
about  $25-30  million  if  the  cost  of  plant 
construction  is  excluded.  The 
Regulatory  Impact  Analysis  indicates 
that  there  is  no  incremental  increase  in 
the  cost  of  registering  a  new  chemical  as 
specified  in  Part  158  compared  to  the 
costs  of  registration  under  the  current 
system.  The  data  requirements  for 
registration  specified  in  Part  158  account 
for  only  3-6  percent  of  the  total 
development  cost  or  6-12  percent  if  the 
cost  of  plant  construction  is  excluded. 
For  all  applications  for  registration 
(both  old  and  new  chemicals),  the 
annualized  direct  and  indirect  costs  of 
complying  with  Part  158,  or  in  other 


53198         Federal  Register  /  Vol.  47.  No.  227  /  Wednesday.  November  24.  1982  /  Proposed  Rules 


words,  of  Batisfying  the  information 
collection  burden  specified  in  Part  158. 
is  about  $109  million  per  year.  The 
primary  data  development  burden  will 
result  from  the  reregistration  of  older 
chemicals  to  bring  their  data  base  up  to 
date. 

The  reporting  of  recordkeeping 
(information)  provisions  in  this  rule 
have  been  submitted  for  approval  to  the 
OMB  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980  U.S.C. 
3501  et  seq.  Rather  than  submitting  a 
single  Information  Clearance  Request 
for  OMB  approval,  which  would  include 
all  occasions  upon  which  the  Agency 
might  require  development  of  data 
specified  in  Part  158.  the  Agency  has 
submitted  several  Information 
Clearance  Requests  which  correspond 
to  discrete  steps  in  developing, 
registering,  and  maintaining  the 
registration  of  a  pesticide.  The 
Regulatory  Impact  Analysis  considered 
the  information  collection  burdens 
associated  with  each  of  these  individual 
registration  steps  in  estimating  the  total 
annualized  cost  of  the  information 
collection  burden  associated  with  Part 
158.  The  specific  Information  Clearance 
Requests  submitted  to  the  OMB  for 
approval  include: 

1.  Application  for  new  or  amended 
pesticide  registration. 

2.  Confidential  statement  of  formula. 

3.  Data  reference  list  for  pesticide 
applicant. 

4.  Offer  to  pay  statements  for 
pesticide  registrants. 

5.  Certification  statement  for  pesticide 
registrants. 

6.  Tolerence  petition  for  pesticides  on 
food. 

7.  New  inert  ingredient  clearance 
request. 

8.  Registration  standards/data  call-in. 

9.  Registration  standards  bibliography. 
Any  final  rule  specifying  data 

requirements  for  pesticide  registration, 
will  explain  how  its  reporting  or 
recordkeeping  requirements  respond  to 
any  OMB  or  public  comments. 

B.  Regulatory  Flexibility 

This  rule  has  been  reviewed  under 
section  3(a)  of  the  Regulatory  Flexibility 
Act  of  1980  (Pub.  L  96-354:  94  Stat.  1165, 
5  U.S.C.  60  et.  aeq),  and  it  has  been 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments,  or  small 
organizations.  This  conclusion  is  based 
on  the  Agency's  regulatory  impact 
analysis  which  evaluated  economic 
Impacts  on  pesticide  producers, 
formulators,  governmental  units  and 
pesticide  users. 


The  primary  impact  on  pesticide 
producers  results  from  the  cost  of  data 
to  support  registrations,  but  these  costs 
are  now  borne  primarily  by  the  larger 
pesticide-producing  firms  in  the 
industry.  Of  the  major  producers  (34 
reporting  in  1980).  the  smallest  firms 
account  for  rather  limited  pesticide  R&D 
efforts,  and  therefore  would  tend  to  be 
less  affected  by  the  data  requirements 
than  would  the  larger  firms. 

The  registration  data  requirements 
would  have  only  limited  impacts  on 
formulators  that  do  not  produce  basic 
active  ingredients  of  pesticides  because 
of  the  "formulators'  exemption."  This 
exemption  applies  to  the  formulation  of 
end-use  products  from  other  products 
which  have  registrations  as  specified  in 
Subsection  3(c)(2)(D)  of  FIFRA. 
Specifically,  that  subsection  of  FIFRA 
reads: 

No  applicant  for  registration  of  a  pesticide 
who  proposes  to  purchase  a  registered 
pesticide  from  another  producer  in  order  to 
formulate  such  purchased  pesticide  into  an 
end-use  product  shall  be  required  to— 

(i)  submit  or  cite  data  pertaining  to  the 
safety  of  such  purchased  product;  or 

fii)  offer  to  pay  reasonable  compensation 
otherwise  required  by  paragraph  (1)(D)  of  this 
subsection  for  the  use  of  any  such  data. 

This  means  that  most  of  the 
formulating  firms  in  the  industry  are  not 
required  to  incur  data  costs  on  the 
active  ingredients  used  in  products 
which  they  formulate  unless  they  are 
also  the  basic  producers  of  the  active 
ingredients. 

The  Office  of  Pesticide  Programs  has 
a  minor  use  policy  that  is  applicable  to 
small  volume-pesticides  and  minor  use 
sites.  Under  this  policy  which  is  outlined 
at  §  158.9.  EPA  will  adjust  data 
requirements  in  accordance  with  the 
potential  market  volume  and  aggregate 
risk.  By  these  and  other  steps,  EPA 
intends  to  minimize  the  burden  of  data 
requirements  pertaining  to  minor  use 
registrations  to  as  low  a  level  as 
possible,  while  still  allowing  for  an 
informed  decision  based  on  risk/benefit 
criteria. 

No  significant  impacts  are  anticipated 
on  small  govenunental  units  from 
implementing  the  data  requirements 
because  these  units,  such  as  those  at  the 
county,  city  or  local  level,  are  generally 
not  involved  in  any  of  the  pesticide 
registration  functions  under  FIFRA. 

Finally,  the  data  requirements  for 
registration  would  not  produce  a 
significant  impact  on  users  of  pesticides 
in  general,  either  due  to  the  cost  of 
pesticide  products  or  loss  of  current 
products  because  pesticides  are  a 
relatively  small  component  of  cost  for 
most  firms  in  their  operations  regardless 


of  the  industry  or  the  size  of  firm 
involved. 

Accordingly,  I  certify  that  this 
regulation  does  not  require  a  separate 
regulatory  flexibility  analysis  imder  the 
Regulatory  Flexibility  Act.  (Sec.  25(B) 
(Pub.  L  95-396.  92  Stat.  819,  7  U.S.C.  136 
etseq.)]. 

C.  Agricultural  Sector  Impacts 

The  Regulatory  Impact  Analysis  for 
this  proposed  regulation  includes  an 
analysis  of  the  expected  impact  on  the 
agricultural  sector  of  the  U.S.  economy. 
The  general  findings  were  that  the  costs 
which  might  be  passed  on  to  agricultural 
pesticide  users  would  not  have 
significant  impacts  on  agricultural 
conmiodity  production  or  prices. 
Furthermore,  retail  prices  to  the 
consumer  and  the  general  agricultural 
economy  would  not  be  noticeably 
affected  by  this  proposed  regulation. 
These  factors  are  specially  taken  into 
account  as  required  by  section  25  of 
FIFRA. 

Vn.  Designation  of  the  Public  Record 

EPA  has  established  a  public  record 
for  this  rule  [OPP-30063]  which  is 
available  for  inspection  in  the  Office  of 
Pesticides  and  Toxic  Substances  (OPTS) 
Reading  Room  E-107  from  8:00  a.m.  to 
4:00  p.m.  Monday  through  Friday  except 
legal  holidays,  401  M  St..  SW., 
Washington,  D.C.  20460.  This  record 
Includes  basic  information  considered 
by  the  Agency  in  developing  this  rule. 
The  Agency  has  supplemented  this 
record  with  additional  information  as  it 
was  received.  The  record  includes  the 
following  categories  of  information: 

1.  Minutes,  siunmaries,  or  transcripts 
relating  to  public  meetings  held  to 
develop  or  review  this  rule. 

2.  Published  documents  (or  copies 
thereof)  cited  in  any  document  in  this 
record,  to  the  extent  that  they  would  not 
be  available  through  ordinary  library 
loans. 

VIII.  Statutory  Review 

In  accordance  with  FIFRA  Sec.  25, 
copies  of  an  earlier  draft  of  this 
regulation  were  submitted  in  June  1982 
to  the  U.S.  Department  of  Agriculture. 
The  U.S.  Department  of  Agriculture 
(USDA)  commented  on  this  regulation  in 
a  letter  dated  July  15, 1982.  USDA  noted 
that  they  have  commented  on  various 
parts  of  the  data  requirements  during 
the  past  several  years  and  were 
generally  pleased  that  many  of  their 
comments  and  suggestions  have  been 
adopted.  However.  USDA  also 
reiterated  their  belief  that  the  Agency 
should  continue  to  require  efficacy  data 
for  most  products,  and  that  waivers 
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should  be  granted  only  on  a  case-by- 
case  basis.  USDA  therefore  opposes  the 
efficacy  data  waiver.  EPA  has  stated  in 
granting  the  initial  efficacy  data  waiver 
its  reasons  for  doing  so  published  in  the 
Federal  Register  of  May  11, 1979  (44  FR 
27932).  The  Agency's  position  at  that 
time  was  that  the  marketplace  could 
function  effectively  to  remove 
ineffective  products,  and,  in  the  absence 
of  evidence  to  the  contrary,  EPA 
continues  to  hold  that  behef.  EPA  is 
aware  of  no  serious  problems  with  its 
existing  efficacy  data  waiver,  and 
therefore  no  persuasive  reason  to  forgo 
further  regulatory  relief  in  this  area.  The 
Agency  also  notes  that  it  retains  the 
right  to  require  submission  of  efficacy 
test  data  or  other  evidence  at  its 
discretion,  such  as  when  there  is  an 
indication  that  an  inefficacious  product 
is  or  is  sought  to  be  registered,  and  to 
take  legal  regulatory  action  against 
ineffective  products  as  stated  at  I.  of  this 
Preamble. 

Copies  were  also  supplied  to  the 
Committee  on  Agriculture  of  the  U.S. 
House  of  Representatives  and  the 
Committee  on  Agriculture,  Nutrition  and 
Forestry  of  the  U.S.  Senate.  Comments 
were  received  from  the  House 
Committee  on  Agriculture, 
Subcommittee  on  Government 
Operations,  Research  and  Foreign 
Agriculture.  Each  of  these  comments  is 
discussed  below,  together  with  the 
Agency's  response. 

1.  The  Agency's  proposal  to  allow 
registrants  to  test  the  pure  grade  of  the 
active  ingredient  could  preclude  the 
Agency  from  knowing  whether  an 
impurity  is  present  in  the  technical 
grade  product  which  might  affect  the 
toxicity  of  the  pesticide. 

EPA  Response:  If  testing  of  the  pure 
grade  of  the  active  ingredient  were 
allowed,  additional  testing  could  be 
required  on  the  impurities  in  the 
technical  grade  product  in  order  to 
assess  their  toxic  effects.  However,  this 
approach  may  not  be  cost  effective  and 
would  not  address  the  potential  for 
synergistic  effects  between  impurities 
and  the  active  ingredient.  Therefore, 
EPA  has  modified  the  regulation  to 
require  testing  on  the  technical  grade  or 
a  representative  technical  grade  of  the 
active  ingredient. 

2.  The  Agency  should  propose  that 
impurities  be  identified  to  a  level  low 
enough  to  have  effectively  identified  the 
TCDD  contamination  in  2.4,5-T. 

EPA  Response:  In  order  to  implement 
this  recommendation,  all  impurities 
present  in  quantities  greater  than  0.01 
percent  (100  ppm)  and  perhaps  even 
less,  would  have  to  be  identified.  Based 
on  public  -response  to  previous 
proposals  to  require  this  level  of 


identification,  the  Agency  knows  that 
this  is  often  technically  impossible  to 
achieve,  or  if  achievable,  it  is  extremely 
expensive,  and  most  often  is  not  cost 
effective.  However,  the  Agency  believes 
that  if  low  level  (<  1,000  ppm)  but  highly 
toxic  impurities  are  present,  their  effects 
may  well  be  detected  during  the  course 
of  chronic  and  subchronic  toxicology 
tests  conducted  on  the  technical  grade 
of  the  active  ingredient.  Moreover,  if 
based  on  the  product  chemistry  and  the 
nature  of  the  chemical  reactions  in  the 
manufacturing  process,  the  Agency 
believes  that  certain  highly  toxic 
chemicals  are  present  as  impurities,  it 
will  on  a  case-by-case  basis  require 
chemical  analysis  to  identify  them. 

3.  Because  the  Agency  proposes  to 
delete  certain  spray  drift  requirements, 
the  Agency's  ability  to  ascertain 
environmental  hazards  associated  with 
spray  drift  may  be  hampered. 

EPA  Response:  EPA  agrees  and  is 
currently  working  with  state  authorities 
in  order  to  define  the  appropriate  role 
for  EPA  in  this  important  area. 

4.  The  percent  of  pesticide 
development  costs  caused  by  the  Part 
158  requirements  should  be  expressed  in 
two  ways:  as  done  in  the  draft 
regulation,  and  on  the  basis  of  total 
costs  less  the  estimated  cost  of  building 
the  pesticide  manufacturing  plant. 

EPA  Response:  EPA  agrees  that  plant 
construction  is  a  relevant  portion  of  the 
cost  of  developing  a  new  pesticide  and 
has  modified  the  preamble  to 
incorporate  this  suggestion. 

5.  When  a  data  requirement  is  waived 
for  one  applicant,  all  other  registrants 
who  qualify  for  such  a  waiver  should  be 
informed,  and  the  Agency  should  notify 
the  public  that  it  is  considering  such  a 
waiver. 

EPA  Response:  This  comment  pertains 
to  waiver  decisions  that  apply  to  more 
than  one  specific  product  and  EPA  has 
modified  the  regulation  to  incorporate 
this  recommendation  as  follows,  In 
these  instances  the  Agency  may,  if 
appropriate,  send  a  notice  to  all 
registrants  or  publish  a  pesticide 
registration  (PR)  notice  or  a  notice  in  the 
Federal  Register  announcing  its 
decision,  as  specified  in  §  158,45. 
Therefore,  other  registrants  who  qualify 
for  such  a  waiver  will  normally  be 
informed.  EPA  has  also  specifically 
solicited  public  comments  on  its  waiver 
policy  earlier  in  this  preamble. 

6.  "The  Agency  should  explain  its  basis 
and  criteria  for  that  portion  of  the  minor 
use  policy  which  states  that  EPA  will 
continue  to  make  tolerance  decisions 
based  on  assessments  of  actual  residue 
intake,  rather  than  on  observations  that 
the  acceptable  daily  intake  (ADI)  has 
been  theoretically  exceeded. 


EPA  Response:  EPA  s  basis  and 
criteria  for  these  decisions  have  been 
detailed  in  its  policy  on  minor  uses 
published  in  the  Federal  Register  of 
March  5, 1979  (44  FR  12097).  EPA  views 
the  ADI  as  a  guidepost  against  which 
estimates  of  actual  intake  may  be 
compared.  When  theoretical  maximum 
intake  estimates  (repD-sented  by  the 
TMRC)  exceed  the  ADI,  we  understand 
that  the  ADI  still  may  not  be  exceeded 
in  reality.  Actual  residue  levels  to  which 
the  public  are  exposed  are  generally 
considerably  lower  than  the  theoretical 
maximum  level,  for  a  variety  of  reasons. 
When  the  ADI  is  theorptically  exceeded, 
therefore.  EPA  attempts  to  estimate  the 
actual  residues  which  htp  likely  to  occur 
from  the  total  food  or  feed  uses  of  the 
pesticide.  The  .Agenr\  'hen  makes  a 
tolerance  decision  m  an  ordance  with 
that  estimate  of  actual  hazard,  rather 
than  on  an  observation  that  the  ADI  has 
been  theoretically  exceeded. 

The  specific  comments  of  the  U.S. 
Department  of  Agriculture  and  the  U.S. 
Congress  are  available  for  review  at  the 
.Agency's  Office  of  Pesticides  and  Toxic 
Substances  Reading  Km  E-107  at  the 
address  given  above,  and  m  Regional 
Offices  of  the  Agency. 

List  of  Subjects  in  40  CFR  Part  158 

Administrative  practice  and 
procedures,  Pesticides  and  pests.  Data 
requirements. 

Dated  Spptember  10.  1982. 
Anne  .M.  Gorsuch, 

Administrator. 

It  is  proposed  that  Title  40,  Chapter  I, 
be  amended  by  adding  a  new  Part  158  to 
read  as  follows: 

PART  150— DATA  REQUIREMENTS 
FOR  REGISTRATION 


Subpart 


pripra!  Provisions 


1.58.20    Over\iew. 

158.25    Applicability  of  data  requirements. 

158.30    Apphcation  status  and  submittal 

times. 
Iv58.35    Flexibility  of  the  data  requirements, 

158,40    Consultation  with  the  Agency. 
15^^45     Waivers, 
158-50     Formulators  exemption 
158.55    Agntultural  vs  non-agricultiiral 

pesticides 
158.60     Minor  uses. 
158,65    Blorational  pesticides. 
158,70    Acceptable  protocols, 
158,75     Requirements  for  additional  data 
158,80     Acceptability  of  data 
158,85     Revisions  of  data  requirements  and 

guidelines. 

Subpart  B — RegistratioD  Data  Requirements 

Sec 

158,100    Overview, 
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15S.iaS    ftiipu«M  of  ^m  registratian  data 

requireaieBte. 
IS&UO    Cotificatian  of  ingredient  limits. 
158^15    Oigaiuzation  of  pesticide  guidelines 

and  relationship  to  data  requirements. 
158.120    Product  chemiatry  data 

re<|iiirefncTit9 . 
1SB.125    Reskfae  dtemiatry  data 

leqnirenienta. 
1S&130    Soviraamental  fate  data 

ra^Miremeats. 
15SJ35    Toxicology  data  requirements. 
158.140    Reentry  protection  data 

requirezmnts. 
158.145    WildBife  and  aquatic  organism  data 

raqoircnviits. 
1SI.1S0    Plant  protectioa  data  requirements. 
156.155    Ncxiteaget  insect  data  requirements. 
158.160    ProdHct  performance  data 

re<)uirementa. 
158.165    Biorational  pesticide  data 

requirements. 

Apydir  A  ts  Part  151 — Data  ReqiaraaientB 
for  BegiBtraliaa:  Us*  PAdani  lodex 

Authority:  Sec  3  of  the  Federal  Insecticide. 
Fungicide,  and  Rodeoticide  Act  (FIFRA)  as 
amended  (7  U.S.C.  136  ei  seq.]. 

Subpart  A— General  Provisions 


§15Sy2*    Overvtaw. 

(a)  Legal  authority.  [1]  The  legislative 
authority  for  pesticide  registration  is  the 
Federal  Insecticide,  Fun^cide,  and 
Rodenticide  Act  (FIFRA)  as  amended  (7 
U.S.C.  138  et  seq.).  The  Administrator  of 
the  Environmental  Protection  Agency  is 
authorized  by  Sec.  3(c)(5)  of  FIFRA  to 
register  a  pesticide  if  he  determines  that. 
when  considered  with  any  restrictions 
imposed  upon  FIFRA  sec.  3[d): 

(i)  Its  composition  is  such  as  to 
warrmt  proposed  claims  for  it 

(ii)  Its  labeling  and  other  material  to 
be  submitted  comply  with  the 
requirements  of  the  Act; 

(iii)  It  will  perform  its  intended 
fimction  without  unreasonable  adverse 
effect  on  the  environment;  and 

(iv)  When  used  in  accordance  with 
widespread  and  commonly  recognized 
practice  it  will  not  generally  cause 
imreasonable  adverse  effects  on  the 
environment. 

If  the  Administrator  determines  that  all 
of  these  reqoirements  are  satisfied,  the 
registration  application  will  be 
approved.  [See  1 162.7(d)  of  this 
chapter.)  To  permit  tills  determination, 
the  applicant  for  registration  of  a 
pesticide  must  provide  data  defining  its 
composition,  establishing  its  efficacy  (if 
necessary),  and  demonstrating  its 
toxicity  to  specified  organisms  so  the 
Agency  can  evaluate  the  potential 
hazaids  posed  by  its  intended  uae(s). 

(2)  Section  3(c)(2)(A)  of  FIFRA  states 
that  "The  Administrator  shall  publish 
guidelines  specifying  the  kinds  of 
information  which  will  be  required  to 
support  the  registration  of  a  pesticide". 


(3)  Section  3(cKl)(Dl  of  FIFRA  states 
that  "Each  apf^cant  for  registrstion  of  a 
pesticide  shall  file  with  the 
Administrator  a  statement  which 
includes — .  .  .  a  full  description  oi  the 
tests  made  and  the  results  thereof  opon 
which  the  (labeling)  claims  are  based,  or 
alternately  a  citation  to  data  that 
appears  in  the  public  literature  or  that 
has  been  previonsiy  submitted  to  the 
Administrator .  .  .". 

(b)  Purpose  of  this  part  The  purpose 
of  this  part  is  to  specify  the  types  of 
data  and  information  the  Agency 
requires  to  make  regulatory  judgements 
with  respect  to  the  safety  of  each 
pesticide  product  proposed  for 
registration,  reregistration  or 
experimental  use.  Hereed^er,  use  of  the 
term  registration  will  pertain  to  new 
registrations  as  well  as  reregistrations 
accomplished  under  section  3(g). 

(c)  Relation  to  previous  subparts.  This 
part  supersedes  all  Subparts  of  the 
Guidelines  for  Registering  Pesticides  in 
the  United  States  previously  published 
in  the  Federal  Re^stsr,  except  Subpart 
Q,  Good  Laboratory  Practice.  Subpart  Q 
was  published  as  a  proposed  rule  on 
April  18,  I960.  The  Agency  intends  to 
publish  a  final  rule  pertaining  to  good 
laboratory  practice,  separate  from  this 
part 

(d)  Availability  of  related  guidelines. 
The  data  requirements  for  pesticide 
registration  specified  in  this  part  pertain 
to  product  chemistry,  residue  chemistry. 
environmental  fate,  toxicology,  reentry 
protection,  wildlife  and  aquatic 
organisms,  plant  protection,  nontarget 
insects,  organisms  prodtKt  performance, 
and  bimationtd  pesticides.  The 
standards  for  conducting  acceptable 
tests,  guidance  on  evaluation  and 
reporting  of  data,  further  guidance  on 
when  data  are  required,  and  examples 
of  protoools  are  not  specified  in  this 
part  This  information  is  available  as  an 
advisory  document  (Pesticide 
Registration  Guidelines)  through  the 
National  Technical  InfcHination  Service. 

(e)  Relation  to  other  statutes.  Statutes 
other  than  FIFRA  may  affect  the 
production,  distribution  and  use  of 
chemicals  used  cw  pesticides. 
Specifically,  producers  of  pesticides 
subject  to  registratioD  tuuter  FIFRA  may 
also  be  subject  to  provisions  of  the 
Federal  Food,  Drag,  and  Cosmetic  Act 
21  U.S.C  321  et  seq^  the  Federal  Water 
Pollution  Control  Act  33  US.C.  1251  et 
seq.;  the  Federal  Hazardous  Substances 
Act  15  U.S.C  1281  et  »eq.;  the 
Occupational  Safety  and  Health  Act,  29 
U.S.C  651  et  seq.;  the  Resooroe 
Conservation  and  Recovery  Act  of  1976, 
42  use.  9901  et  seq.:  and  the 
Endangered  Species  Act  of  1973,  Pob.  L 
•63-205  (87  SUt  884). 


915&1S   AppNcabMty  of 


(a)  This  part  specifies  the  kinds  of 
data  and  infocmatimi  that  must  be 
submitted  to  support  an  application  for 
registration,  amended  registration, 
reregistration  or  experimental  use 
permit  under  FIFRA.  This  part  also 
specifies  the  test  substance  to  be  used  in 
tests  conducted  to  fulfill  the  data 
requirements. 

(b)  Each  appKcant  must  submit  the  . 
kinds  of  data  and  information  specified 
in  §  §  158.120  throug^  158.165  as 
"required"  (R)  for  Ws  type  of  product. 
Registrants  must  also  submit  the  kinds 
of  data  and  information  specified  in 
those  sections  as  "conditionally 
required  (GR)"  if  Ae  product's  proposed 
pattern  of  use,  results  of  other  tests,  or 
other  pertinent  factors  meet  the  criteria 
for  submission  specified  in  those 
sections.  "Hie  required  data,  and  the 
applicable  conditionally  required  data, 
must  be  submitted  unless  the  Agency 
determines  that  such  data  are  not 
required  The  terms  "required"  (R)  and 
"conditionaUy  required"  (CR)  are  further 
discussed  in  §  158.100  of  Subpart  B. 

(c)  The  Agency  recognizes  that  certain 
data  requirements  may  not  be 
applicable  to  (or  should  be  waived  for) 
some  products,  and  has  made  provisions 
for  sue!)  cases  in  this  part  as  specified  in 
§  158.35  (Flexibility  of  the  Data 
Requirements),  §  158.40  (Consultation 
with  the  Agency),  S  158.45  (Waivers), 
and  S  158.60  (Minor  Uses). 


§  158.30 
times. 


Application  status  and  submittal 


The  requirements  imposed  by  this  part 
apply  to  products  already  registered  as 
well  as  those  being  proposed  for 
registration.  The  Agency  will  notify 
registrants  of  already  registered 
products  when  they  must  satisfy  the 
data  requirements  of  this  part 

(a)  Current  product  registrations  will 
remain  valid  so  long  as  registrants 
comply  with  terms  of  the  subsequent 
Agency  notificatioo. 

(b)  For  oonditioaal  registration  of 
identical  or  substantially  similar 
products  under  FIFRA  section  3(c)(7)(A), 
applicants  must  satisfy  the  data 
requirements  of  this  part  at  the  same 
time  as  that  set  for  comparable  products 
already  registered. 

(c)  For  conditional  registration  of  new 
uses  or  fomuilations  nider  FnHA    _ 
section  3(c)(7)(B),  apfdicants  must 
satisfy  the  data  leaairaments  on  the 
same  schedule  as  niat  set  for 
comparable  pwducts  already  registered 
unless  sach  data  are  necessary  to 
complete  an  incremental  risk 
assessment  on  the  proposed  new  use  or 
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formulation  for  the  product.  In  that  case, 
the  data  requirements  must  be  satisfied 
prior  to  conditional  registration  under 
FIFRA  section  3(c)(7)(B). 

(d)  For  conditional  registration  of  new 
chemicals  under  FIFRA  section 
3(c)(7)(C),  the  Agency  will  make  case- 
by-case  determinations  as  to  when  the 
data  requirements  must  be  satisfied. 

(e)  For  registration  under  FIFRA 
section  3(c)(5),  apphcants  must  satisfy 
the  data  requirements  prior  to  full 
registration. 

§  1 58.35    Flexibility  of  the  data 
requirements. 

The  data  requirements  for  registration 
are  flexible  in  order  to  meet  the  specific 
needs  of  registration  apphcants  and  the 
Agency.  Several  examples  of  this 
flexibility  are  explained  below  and 
discussed  elsewhere  in  this  part. 

(a)  All  applicants  for  registration  and 
new  applicants,  particularly,  are 
encouraged  to  consult  with  the  Agency 
to  resolve  questions  relating  to  the 
protocols  or  the  data  requirements  for 
registration  before  undertaking 
extensive  testing.  (See  §  158.40). 

(b)  Any  applicant  who  believes  that  a 
data  requirement  is  inapplicable  to  a 
specific  pesticide  or  product  may 
request  a  waiver  of  a  data  requirement 
(See  §  158.45). 

(c)  The  data  requirements  and 
guidelines  are  not  static  documents. 
Section  3(c)(2)  of  FIFRA  states  that  the 
Administrator  "shall  revise  such 
guidelines  from  time  to  time."  Therefore, 
the  data  requirements  and  guidelines 
will  be  revised  periodically  to  reflect 
new  scientific  luiowledge,  new  trends  in 
pesticide  development,  and  new  Agency 
poHcies  (See  §  158.80). 

(d)  Several  policies  are  in  effect  that 
govern  the  data  requirements  for 
registration  of  products  having  minor 
uses.  These  policies  reduce  substantially 
the  data  requirements  that  need  to  be 
met,  and  allow  case-by-case 
decisionmaking  to  determine  the 
specific  needs  for  each  kind  of  use  (See 

§  158.60). 

(e)  An  applicant  may  satisfy  the 
requirements  contained  in  this  part  by 
submitting  the  required  information  and 
by  citing  data  previously  submitted  to 
support  the  registration  of  another 
product  (See  162.60  of  this  chapter  and 

§  158.70), 

§158.40    Consultation  writh  th«  Agency. 

(a)  This  Part  establishes  sets  of  data 
requirements  applicable  to  various 
specific  pesticide  use  patterns.  This  fact, 
coupled  with  the  likelihood  of  changing 
requirements  (mandated  by  the  FIFRA 
statement  that  the  Administrator  "shall 
revise  such  guidelines  from  time  to 


time")  may  result  in  the  need  for 
conferences  between  registration 
applicants  and  the  Agency.  Such 
conferences  may  be  initiated  by  the 
Agency  or  by  registration  applicants. 
Applicants  are  expected  to  contact  their 
respective  Product  Managers  to  arrange 
discussions. 

(b)  Resolving  problems  resulting  from 
unique  or  unanticipated  situations  will 
frequently  generate  suggestions  for 
changes  to  improve  clarity,  accuracy,  or 
some  other  aspect  of  the  data 
requirements  set  forth  in  this  Part. 
Specific  suggestions  for  improvement 
are  encouraged.  This  can  help  reduce 
the  likelihood  that  others  will  have  to 
arrange  consultation  on  the  same  topic 
at  a  later  time. 

§158.45    Waivers. 

(a)  Rationale  and  policy.  (1)  The 
Agency  realizes  that  the  data 
requirements  specified  in  this  part  will 
not  always  be  appropriate  for  every 
product.  Some  products  may  be 
characterized  by  unique  physical, 
chemical,  or  biological  properties  or 
unique  use  patterns  which  would  make 
particular  data  requirements 
unnecessary  or  would  result  in  submittal 
of  information  that  is  not  useful  in  the 
Agency's  evaluation  of  hazard  or  risk. 
Accordingly,  in  those  situations  it  will 
be  the  policy  of  the  Agency  to  waive 
inappropriate  data  requirements.  Thus, 
when  an  applicant  persuades  the 
Agency  that  producing  an  item  of  data 
generally  required  by  this  Part  wouid 
not  assist  EPA  to  make  a  valid  or  useful 
decision,  EPA  will  waive  that  data 
requirement.  The  Agency  will  implement 
this  policy  in  a  reasonable  manner  to 
insure  that  sufficient  data  are  available 
for  proper  evaluation,  and  also  that 
applicants  are  not  burdened  with 
unnecessary  data  requirements. 

(2)  The  Agency  intends  to  issue  case- 
by-case  waivers  of  data  requirements, 
taking  into  account,  when  appropriate, 
factors  enumerated  in  sections  3(c)(2)(A) 
and  25(a)(1)  of  FIFRA.  Section  3(c)(2)(A) 
provides  that; 

The  Administrator,  in  establishing 
standards  for  data  requirements  for  the 
registration  of  pesticides  with  respect  to 
minor  uses,  shall  make  such  standards 
commensurate  with  the  anticipated  extent  of 
use,  pattern  of  use,  and  the  level  and  degree 
of  potential  exposure  of  man  and  the 
environment  to  the  pesticide. 

In  the  development  of  these  standards,  the 
Administrator  shall  consider  the  economic 
factors  of  potential  national  volume  of  use, 
extent  of  distribution,  and  the  impact  of  the 
cost  of  meeting  the  requirements  on  the 
incentives  for  any  potential  registrant  to 
undertake  the  development  of  the  required 
data. 

Section  25(a)(1)  provides  that: 


The  Administrator  is  authorized 

...  to  prescribe  regulfttions  to  carry  out 
the  provisions  of  this  Act,  Such  regulations 
shall  take  into  account  the  difference  in 
concept  and  usage  between  various  classes 
of  pesticides  and  differences  in 
environmental  risk  and  the  appropriate  data 
for  evaluating  such  risk  between  agricultural 
and  nonagncultural  pesticides. 

(3)  In  addition.  EPA  will  waive  data 
requirements  on  its  own  initiative  when 
it  determines  that  certain  data, 
information,  or  evidence  are  not  needed 
for  Agency  review  or  decisionmaking 
Such  waivers  would  generally  be  of  a 
broad  scope,  affecting  data 
requirements  to  support  a  number  of 
pesticide  products. 

(b)  Procedure  for  requesting  waiver. 
(1)  An  applicant  should  discuss  his 
plans  tn  request  a  wai\  er  with  his 
respective  EPA  Product  Manager  before 
developing  and  submitting  extensive 
support  information  for  the  request. 
Generally,  the  applicant  should  explain 
to  the  Product  Manager  the  reasonjs)  for 
requesting  a  waiver  and  describe  any 
attempts  made  to  generate  the  required 
data.  If  the  waiver  request  is  based  on 
the  practical  difficulties  of  producing  the 
data.  EPA  may  suggest  ways  of 
obtaining  the  required  mformation. 
However,  because  of  the  wide  variety  of 
use  patterns  of  pesticides,  it  would  be 
difficult  tu  spell  out  all  of  the 
circumstances  which  would  serve  as  a 
basis  for  waiving  data  requirements. 

(2)  To  request  a  waiver,  the 
registration  applicant  should  send  a 
letter  to  the  Product  Manager  attaching 
all  infoimation  which  supports  the 
request.  There  is  no  special  form  or  fee 
for  requesting  a  waiver,  but  the 
applicant  should  be  certain  to  cite  the 
exact  data  requirement  of  concern. 

(c)  Nulification  of  waiver  decision. 
The  Agency  will  review  each  waiver 
request  and  applicants  will  be  informed 
of  Its  decision  in  either  of  two  ways: 

(1)  For  decisions  that  pertain  only  to  a 
specific  product  or  to  its  specific 
characteristics  that  are  fundamentally 
different  from  other  similar  products,  the 
Agency  will  notify  the  applicant(s)  in 
writing;  or 

(2)  For  decisions  that  could  readily 
apply  to  more  than  a  specific  product, 
the  Agency  may  choose  to  publish  a 
pesticide  registration  notice  or  a  notice 
in  the  Federal  Register  announcing  its 
decision,  or  to  send  a  notice  to  all 
registrants. 

(d)  Finality  of  decision:  request  based 
on  new  information.  An  Agency 
decision  denying  a  written  request  to 
waive  a  data  requirement  shall 
constitute  final  Agency  action  for 
purposes  of  FIFRA  section  16(a).  An 
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applicant  may  submit  new  data  or 
infonnation  at  any  time  and  renew  a 
request  which  has  been  denied.  The 
Agency  will  review  the  additional  data 
and  notify  the  applicant  of  its  new 
decision  based  upon  review  of  the  new 
infonnation  or  data. 

(e)  Availability  of  waiver  decisions. 
Decisions  concerning  waivers  pertaining 
to  many  products  or  applicants  will  be 
available  to  the  public  at  the  Office  of 
Pesticides  and  Toxic  Sutiatances 
Reading  Room  at  EPA.  Rm  E107.  401  M 
St.  SW.,  Washington,  D.C  20460  and  at 
EPA  Re^onal  Offices.  Any  person  may 
obtain  a  copy  of  any  waiver  decision  by 
written  request  in  the  manner  set  forth 
in  40  CFR  Part  2. 

9  158.50    Fonnulatort'  uwnptloa 

(a)  The  "formulators"  exemption" 
policy  contained  in  FIFRA  section 
3{c](2)(D)  applies  to  many  of  the  data 
requirements  set  forth  in  this  part  This 
exemption  provides  that  an  applicant  for 
registration  of  an  end-use  product  who 
purchases  and  legally  uses  a  registered 
product  to  formidate  the  end-use 
product  is  not  required  to  submit  or  cite 
any  data  pertaining  to  the  purchased 
product.  Such  a  purchased  product  must 
be  registered  and  labeled  for 
manufacturing  use  or  for  the  same  use 
as  the  end-use  product  being  formulated 
by  Ae  applicant 

(b)  Registrants  of  manufacturing-use 
products  and  registrants  of  end-use 
products  manufactured  from 
unregistered  raw  materials  (i.e.  end-use 
products  prodnced  by  an  integrated 
formulation  system)  must  submit  both 
those  required  data  which  are 
developed  with  the  pesticide  active 
ingredient  as  the  test  substance  and 
those  required  data  which  are 
developed  with  the  end-use  product  as 
the  test  substance. 

(c)  Registrants  of  end-use  products 
fonnulated  from  registered 
manufacturtng-ase  products  usually  will 
need  to  submit  only  those  required  data 
developed  with  the  formulated  product 
as  tbe  test  substance.  The  data 
requirements  that  these  registrants  must 
usually  satisfy  are  identifi«i  by  the 
notation  EP*  in  the  corresponding  test 
substance  coiiiiQn  of  each  data 
reqairement  table  in  Subpart  B, 

S  §  15B.120  throngh  15&165. 

(d)  This  policy  reflects  Congress' 
intent  that  maimfacturing-use  product 
registrants  will  be  the  major  source  of 
registration  data,  and  that  end-use 
product  fansulaton  will,  in  most  cases, 
need  to  Bap|>iy  much  less  data.  End-use 
product  bcmniators  should  be  aware, 
however,  that  if  data  normally  provided 
by  the  manufacturing-use  (woduct 
registrants  are  not  avaiiatjle  and  the 


manufacturing-use  product  producer  will 
not  agree  to  provide  these  data,  then  the 
end-use  product  fonnulator  must  supply 
the  required  data  to  support  the 
continued  registration  of  his  purchased 
manufacturing-use  product  or  it  may  no 
longer  be  available  to  him  for 
formulating  his  end-use  product 

§  I5t.55    Agricuttural  vs.  noiv«giicultural 
pesticides. 

Section  25(a)(1)  of  FIFRA  instructs  the 
administrator  to  ^'take  into  account  the 
difference  in  concept  and  usage  between 
various  classes  of  pesticides  and 
differences  in  environmental  risk  and 
the  appropriate  data  for  evaluating  such 
risk  between  agricultural  and  non- 
agricuJtural  pesticides."  This  part 
distinguishes  the  various  classes  of 
pesticide  use  (e.g..  crop  vs  non-crop)  and 
the  corresponding  data  necessary  to 
support  registration  under  FIFRA.  This 
information  is  presented  in  each  data 
requirement  table  (55  158.120  through 
158.165).  In  addition,  a  comprehensive 
list  of  pesticide  use  patterns,  cross- 
referenced  to  the  general  use  patterns 
appearing  in  the  tables  will  further 
enable  the  reader  to  distinguish 
agricultural  versus  non-agricultural  uses 
of  pesticides  (refer  to  the  Use  Pattern 
Index  appended  to  this  Part). 


§158.60    Minor 

(a)  Minor  use  policy.  EPA  has  policies 
concerning  registration  and 
experimental  use  permits  for  minor  uses 
of  pesticides.  Generally,  a  minor  use  of  a 
pesticide  is  a  use  on  a  low  acreage  crop 
or  which  is  otherwise  limited  such  that 
there  is  not  a  large  market  volume  for 
that  use.  The  minor  use  policy  includes 
the  following  elements; 

(1)  Minor  uses  have  priority  in  the 
registration  process  in  cases  where  no 
registered  alternatives  exist. 

(2)  Since  the  market  volume  for'a 
minor  use  of  a  pesticide  is  intrinsically 
low,  and  the  risk  associated  with  the  use 
often  is  also  correspondingly  low,  EPA 
will  adjust  the  data  reqmrements 
concerning  the  minor  use  appropriately. 

(3)  A  new  data  requirement  pertinent 
to  both  an  unregistered  minor  use  and 
an  existing  registered  use  will  not  be 
applied  to  the  minor  use  applicant  until 
it  is  applied  to  the  major  use  registrants. 

(4)  EPA  will  accept  extrapolations  and 
regional  data  to  support  establishment 
of  individual  minor  use  tolerances. 
Group  tolerances  will  also  be 
established  to  assist  applicants  for 
registratioa  of  products  for  minor  uses. 

(5)  EPA  will  continue  to  make 
tolerance  decisions  based  on 
assessments  of  actual  residue  intake, 
rather  than  on  observation  that  the 


acceptable  daily  intake  (ADI)  has  been 
theoretically  exceeded, 

(6)  EPA  will  continue  to  conditionally 
register  (for  use  on  minor  food/feed 
crops)  pesticides  undergoing  RPAR 
review  based  on  risks  associated  with 
human  dietary  exposure,  if  there  are  no 
available  alternative  pesticides  that  do 
not  meet  or  exceed  such  risk  criteria. 

(b)  Advice  on  data  requirements  to 
support  minor  uses.  Registration 
applicants  are  advised  to  contact  the 
appropriate  EPA  Product  Manager  or  the 
Minor  Use  Officer  of  the  Registration 
Division  of  the  Office  of  Pesticide 
Programs  for  advice  on  developing  data 
to  support  new  applications  for  minor 
use  of  pesticides. 

§158.65    BloratfcMial  pesticides. 

Biorational  pesticides  are  a  distinct 
group,  inherently  different  from 
conventional  pesticides.  Some  of  the 
characteristics  that  typically  distinguish 
biorationals  from  conventional 
pesticides  are  their  unique  non-toxic 
mode  of  action,  low  use  volume,  target 
species  specificity,  and  natural 
occurrence.  Based  on  these 
characteristics,  the  Agency  expects  that 
many  biorational  pesticides  pose  lower 
potential  risks  tfian  conventional 
pesticides.  Therefore,  these  pesticides 
are  subject  to  a  different  set  of  data 
requirements,  as  specified  in  5  158.165. 
Biorationals  are  comprised  of  two  major 
categories  of  pesticides:  biochemical 
and  microbial  pest  control  agents  (e.g., 
microorganisms).  Pesticides  to  be 
included  in  these  categories  are 
determined  as  follows: 

(a)  Biochemical  pest  control  agents.  A 
chemical  must  meet  the  following  two 
criteria  in  order  to  be  classified  as  a 
biochemical  pest  control  agent  and  to  be 
subject  to  the  data  requirements  for 
registering  biorational  pesticides: 

(1}  The  chemical  must  exhibit  a  mode 
of  action  other  than  direct  toxicity  in  the 
target  pest  (e.g.,  growth  regulation, 
mating  disruption,  attraction).  Pesticides 
such  as  strychnine,  rotenone,  nicotine, 
and  pyrethxin.  which  exhibit  direct 
toxicity,  are  not  considered  biochemical 
pest  control  a^nts;  and 

(2)  The  chemical  must  be  naturally- 
occurring,  or  if  the  chemical  is 
synthesized  by  man.  then  it  must  be 
structurally  identical  to  a  naturally- 
occurring  chemical.  For  a  synthetic 
chemical  to  be  identical  in  chemical 
structnie  to  a  natnrally-ocauTing 
chemical,  the  molecular  stnjcture(s)  of 
the  SMJar  noinponent(s)  of  the  synthetic 
chemiraKs)  aauet  be  the  same  as  the 
molecuiar  ■lractnre(s)  of  the  naturally- 
occurring  aaalog(s).  Minor  differences 
between  the  stereochemical  isomer 
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ratios  (found  in  the  naturally-occurring 
compound  compared  to  the  synthetic 
compound)  will  normally  not  rule  out  a 
chemical  being  classified  as  a 
biorational  unless  an  isomer  is  found  to 
have  significantly  different  toxicological 
properties  from  those  of  another  isomer. 
If,  after  reviewing  the  confidential 
statement  of  formula,  the  Agency 
determines  that  a  biochemical  pesticide 
contains  an  inert  ingredient(s)  that  may 
pose  a  hazard,  the  appropriate  data 
requirements  will  apply  in  the  same 
manner  as  they  would  for  inerts  in  a 
conventional  pesticide. 

(3)  There  are  situations  when  a 
candidate  chemical  possesses  many 
characteristics  of  a  biorational  pesticide, 
but  does  not  technically  meet  the  two 
criteria  established  for  defining 
biochemical  pest  control  agents.  The 
Agency  will  evaluate  chemicals  that  are 
substantially  similar  to  biochemicals  on 
a  case-by-case  basis  to  determine 
whether  the  chemical  should  be 
classified  as  a  biorational  or  a 
conventional  pesticide. 

(b)  Microbial  pest  control  agents.  The 
biorational  pesticides  referred  to  as 
microbial  pest  control  agents  include 
bacteria,  fungi,  viruses,  and  protozoans. 
The  data  requirements  apply  to  all 
microbial  pest  control  agents  used  as 
pesticides,  including  not  only  those  that 
are  naturally-occurring  but  also  those 
that  £ire  strain-improved.  Each  variety  or 
subspecies  of  a  microbial  pest  control 
agent  must  be  tested.  Data  requirements 
for  genetically-engineered  microbial 
pest  control  agents  would  be  determined 
on  a  case-by-case  basis  except  where 
data  requirements  for  such  agents  are 
specified.  Pest  control  organisms  such  as 
insect  predators,  nematodes,  and 
macroscopic  parasites  are  not 
considered  biorational  pesticides,  and 
are  exempt  from  the  requirements  of 
FIFRA  as  authorized  by  section  25(b)  of 
FIFRA  and  specified  in  the  Exemption 
from  Regulation  of  Certain  Biological 
Control  Agents.  40  CFR  162.5(c). 

9158.70    Acoaptabto  protocols. 

The  Agency  has  published  non- 
regulatory  pesticide  registration 
guidelines  (as  indicated  in  §  158.20(c)(2)) 
which  contain  suggested  protocols  for 
conducting  tests  to  develop  the  data 
required  by  this  part. 

(a)  General  policy.  Any  pertinent 
protocol  may  be  used  provided  that  it 
meets  the  purpose  of  the  test  standards 
specified  in  the  guidelines  and  provides 
data  of  suitable  quality  and 
completeness  as  typified  by  the 
protocols  cited  in  the  guidelines. 
Applicants  should  use  the  test  procedure 
which  is  most  suitable  for  evaluation  of 
the  particular  product.  Accordingly. 


failiue  to  follow  a  suggested  protocol 
will  not  invalidate  a  test  if  another 
appropriate  methodology  is  used. 

(b)  Procedures  for  requesting  advice 
on  protocols.  Normally,  all  contact 
between  the  Agency  and  applicants  or 
registrants  is  handled  by  the  assigned 
Product  Manager  in  the  Registration 
Division  of  the  Office  of  Pesticide 
Programs.  Accordingly,  questions 
concerning  protocols  should  be  directed, 
preferably  in  writing,  to  the  Product 
Manager  responsible  for  the  product  or 
application  which  would  be  affected. 
The  Product  Manager,  in  turn,  will  refer 
requests  and  questions  to  the  scientific 
staff  which  will  review  them  and  make 
decisions  on  the  appropriate 
requirements.  The  Product  Manager  will 
also  make  certain  that  responses  are 
expeditiously  provided  to  the  applicant. 
Meetings  will  be  arranged  by  the 
Product  Manager  with  appropriate  EPA 
scientists,  when  necessary',  to  resolve 
issues  or  questions. 

§  158.75    Requirements  for  additional  data. 

(a)  General  policy.  A  general  testing 
program  may  not  yield  all  of  the 
information  necessary  to  evaluate  every 
different  pesticide  product.  In  the  event 
that  a  product  with  unusual 
characteristics  or  use  patterns  is 
encountered,  and  the  information 
required  under  this  part  is  not  sufficient 
to  evaluate  the  potential  of  the  product 
to  cause  unreasonable  adverse  effects 
on  man  or  the  environment,  additional 
data  requirements  will  be  imposed  on  a 
case-by-case  basis.  However.  EPA 
expects  that  the  information  required  by 
this  Part  will  be  adequate  in  most  cases 
for  an  assessment  of  the  properties  of 
pesticides. 

(b)  Policy  on  test  substance.  In 
general,  where  the  technical  grade  of  the 
active  ingredient  is  specified  as  the 
substance  to  be  tested,  tests  may  be 
performed  using  a  technical  grade  which 
is  substantially  similar  to  the  technical 
grade  used  in  the  product  for  which 
registration  is  sought.  In  addition  to  or  in 
lieu  of  the  testing  required  in  §§  158.120 
through  158.165  the  Administrator  will, 
on  a  case-by-case  basis,  require  testing 
to  be  conducted  with: 

(1)  An  analytically  pure  grade  of  an 
active  ingredient,  with  or  without 
radioactive  tagging. 

(2)  The  technical  grade  of  an  active 
ingredient 

(3)  The  representative  technical  grade 
of  an  active  ingredient. 

(4)  The  inert  ingredients  of  an  end-use 
pesticide  product. 

(5)  A  contaminant  or  impurity  of  an 
active  or  inert  ingredient. 


(6)  A  plant  or  animal  metabolite  or 
degradation  product  of  an  active  or  inert 
ingredient. 

(7)  The  end-use  pesticide  product. 

(8]  The  end-use  pesticide  product  plus 
any  recommended  vehicles  and 
adjuvants. 

(9)  Any  additional  substances  which 
could  act  as  a  synergist  to  the  product 
for  which  registration  is  sought. 

(10)  Any  combination  of  substances  m 
paragraph  fblfl)  through  (9)  of  this 
section 

§  158.80    Acceptabittty  of  data. 

(a)  Genera! policy  The  Agency  will 
determine  the  acceptability  of  the  data 
submitted  to  fulfill  the  data 
requirements  specified  in  this  part  This 
determin.jtion  will  be  based  on  the 
design  and  conduct  of  the  experunent 
from  whjch  the  data  were  derived,  and 
an  evaluation  of  whether  the  data  fulfill 
the  purposc(s)  of  the  data  requirement. 
In  evaluating  experimental  design,  the 
.'\genc\'  will  consider  whether:  generally 
accepted  methods  were  used,  sufficient 
numbers  of  measurements  were  made  to 
achieve  statistical  reliability;  and 
sufficient  controls  were  built  into  all 
phases  of  the  experiment.  The  Agency 
will  evaluate  the  conduct  of  each 
experiment  in  terms  of  whether:  the 
study  was  conducted  in  conformance 
with  the  design;  good  laboratory 
practices  were  observed,  and  results 
were  repnjducibie.  The  Agency  will  not 
reject  data  merely  because  they  were 
derived  from  studies  which,  when 
initiated,  were  in  accordance  with  the 
Agrncy-recommended  protocol,  even  if 
the  Agency  subsequently  recommends  a 
dr'ferent  protocol,  as  long  es  the  data 
fulfill  the  purposes  of  the  data 
requirements  as  descr.bed  above. 

(b)  Previously  developed  data  The 
Agency  will  consider  that  data 
developed  prior  to  the  effective  date  of 
this  part  would  be  satisfactory  to 
support  applications  provided  it  meets 
the  purposes  of  this  part,  good 
laboratory  practices  were  observed,  and 
It  permits  .sound  scientific  judgements  to 
be  made.  The  Agency  intends  to  apply 
the  requirements  of  this  Part  to  these 
data  in  a  common  sense  manner.  Such 
data  v^ll  not  be  rejected  merely  because 
they  were  not  developed  in  accordance 
with  the  suggested  protocols. 

(c)  Data  developed  in  foreign 
countries.  The  Agency  c-onsiders  all 
data  developed  from  laboratory  and 
field  studies  anywhere  to  be  suitable  for 
submittal  with  a  pesticide  registration 
apphcation  except  for  the  use  of  field 
test  sites  or  a  test  material,  such  as  a 
native  soil,  plant,  or  animal,  that  is  not 
inherently  characteristic  of  the  United 
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States.  When  studies  at  test  sites  or  with 
materials  of  this  type  are  anticipated, 
applicants  should  take  steps  to  assure 
that  United  States  materials  are  used  or 
be  prepared  to  supply  adequate 
comparability  data  or  infonnation  to 
demonstrate  the  lack  of  substantial  or 
relevant  difference  between  the  selected 
material  or  test  site  and  the  United 
States  material  or  test  site.  Once 
comparability  has  been  established,  the 
Agency  will  assess  the  acceptability  of 
the  data  as  described  in  paragraph  (a)  of 
this  section. 

(d)  Data  from  monitoring  studies. 
Certain  data  are  developed  to  meet  the 
monitoring  requirements  of  FIFRA  sec. 
5,  sec.  8  or  sec.  20.  Registration 
appUcants  should  determine  whether 
some  of  these  data  may  be  suitable  for 
submittal  to  meet  the  requirements  of 
this  part.  Other  available  data 
developed  independently  of  FIFR.^ 
regulations  or  requirements  should  also 
be  examined  for  suitability  for  submittal 
to  support  registration  applications. 
Some  of  these  data  may  have  been 
developed  using  individual  end-use 
products  as  the  test  substance. 
Consultation  with  appropriate  EPA 
Product  Managers  would  probably  be 
helpful  if  applicants  are  unsure  about 
suitabihty  of  such  data. 

§  158.85    Revision  of  data  requirements 
and  guidelines. 

(a)  Data  requirements  and  guidelines 
will  be  revised  from  time  to  time  to  keep 
up  with  policy  changes  and  technology. 
Revisions  will  be  made  in  accordance 
with  the  Administrative  Procedure  Act 
(5  U.S.C  551  et  seq.).  Under  that  Act. 
changes  may  be  made  without  proposal 
and  opportimity  for  public  comment  if 
the  Agency  for  good  cause  fmds  such 
procedures  are  unnecessary  or  contrary 
to  the  public  interest.  Changes  having  a 
significant  impact  on  the  registration 
process,  applicants,  testers,  or  other 
parties,  or  on  the  outcome  and 
evaluation  of  studies,  would  undergo 
public  notice  and  opportunity  for 
comment.  Until  any  changes  have  been 
pubUshed  as  final  rules,  however,  the 
Agency  can  implement  them  on  a  case- 
by-case  basis. 

(b)  Registration  applicants, 
registrants,  and  the  general  public  are 
requested  to  supply  suggestions  for 
changes  in  the  data  requirements  or 
guidelines.  The  most  suitable  time  is 
during  the  public  comment  periods  for 
proposals,  but  suggestions  may  be 
submitted  at  any  time.  Those  making 
suggestions  are  requested  to  contact,  in 
writing,  the  appropriate  Product 
Manager  in  Registration  Division  or 
Division  Director  in  the  Office  of 
Pesticide  Programs.  When  suggestions 


consist  of  new  suggested  methods,  then 
representative  test  results  should 
accompany  the  submittals. 

Subpart  B— Registration  Data 
Requirements 

§  158.100    Overview. 

(a)  General.  Sections  158.120  through 
158.165  of  this  part  state  which  kinds  of 
data  (from  the  studies  described  in  the 
guidelines)  are  required  to  support  a 
pesticide  registration  application.  These 
sections  also  specify  the  substance  to  be 
tested  in  performing  such  studies. 

(b)  How  to  determine  registration 
data  requirements.  To  determine  the 
specific  kinds  of  data  needed  to  support 
the  registration  of  each  pesticide 
product,  the  registration  applicant 
should; 

(1)  Begin  at  §§  158.120  through  158.165. 
These  sections  contain  the  data 
requirements  for  each  subject  area 
corresponding  to  each  subdivision  of  the 
guidelines.  A  list  of  the  subdivisions 
contained  in  the  guidelines  is  presented 
in  §  158.115. 

(2)  Select  the  general  use  pattem(s) 
that  best  covers  the  use  pattem(s) 
specified  on  the  pesticide  product  label. 
Selection  of  the  appropriate  general  use 
pattem(s)  will  usually  be  obvious. 
However,  unique  or  ambiguous  cases 
will  arise  occasionally.  These  situations 
can  be  clarified  by  reference  to  the  Use 
Pattern  Index  presented  in  the  Appendix 
to  the  Data  Requirements  for 
Registration.  The  applicant  can  look  up 

a  specific  use  pattern  in  Appendix  A 
and  it  will  be  cross  referenced  to  the 
appropriate  general  use  patterns  to  be 
used  in  each  Data  Requirement  table. 

(3)  Proceed  down  the  appropriate 
general  use  pattern  column  in  the  table 
and  note  which  tests  (listed  along  the 
left  hand  side  of  the  table)  are  required 
(R).  conditionally  required  (CR)  or 
usually  not  required  (-).  Af'er  reading 
through  each  data  requirement  table,  the 
applicant  will  have  a  complete  list  of 
required  and  conditionally  required  data 
for  the  pesticide  product  and  the 
substance  to  be  tested  in  developing 
data  to  meet  each  requirement. 

(c)  Required  vs.  conditionally 
required  data.  (1)  Data  designated  as 
required  (R)  to  support  the  registration 
of  a  product  for  a  particular  general  use 
pattern  must  be  submitted  by  the 
registrant.  However  there  are 
exceptions  when  the  Agency  would  not 
impose  these  requirements.  These 
exceptions  are  specified  in  the 
accompanying  notes  for  each  data 
requirement  table.  Generally,  the 
exceptions  to  required  data  (R)  occur  in 
situations  when  the  physical/chemical 
properties  of  the  product,  or  the 


product's  proposed  use  pattern  render 
the  data  requirement  impossible  to 
fulfill,  or  if  fulfilled,  would  not  provide 
the  Agency  with  information  useful  in 
making  a  regulatory  judgement  with 
respect  to  the  safety  of  the  product 
proposed  for  registration. 

(2)  Data  designated  as  conditionally 
required  (CR)  to  support  the  registration 
of  a  product  for  a  particular  general  use 
pattern  must  be  submitted  by  the 
registrant  as  specified  in  the 
corresponding  notes  presented  in  each 
data  requirements  table.  As  indicated  in 
the  notes,  the  determination  as  to 
whether  or  not  the  data  must  be 
submitted  is  based  on  the  product's  use 
pattern,  expected  exposure  of  nontarget 
organisms,  and/or  results  of  previous 
testing  (e.g.,  tier  testing  requirements). 
Therefore,  registrants  must  evaluate 
each  applicable  note  to  determine 
whether  or  not  the  criteria  for  submittal 
of  conditionally  required  data  apply  to 
his  product. 

(3)  Certain  data  are  designated  as 
required  or  conditionally  required,  and 
are  enclosed  in  brackets  (i.e.,  [R],  [CR]). 
The  brackets  merely  designate  those 
data  that  are  required  or  conditionally 
required  to  support  a  product  when  an 
experimental  use  permit  is  being  sought. 
In  all  other  situations  (i.e..  other  than 
support  of  an  experimental  use  permit), 
the  brackets  have  no  meaning  and  the 
designations  R  and  CR  are  equivalent  to 
[R]  and  [CR],  respectively. 

(d)  Distinguishing  between  what  data 
are  required  and  what  substance  is  to 
be  tested.  The  registrant  should  be 
careful  to  distinguish  between  what 
data  are  required  and  what  substance  is 
to  be  tested,  as  specified  in  this  part  and 
in  each  corresponding  section  of  the 
guidelines.  Each  data  requirement  table 
(§§  158.120-158.165)  specifies  whether  a 
particular  data  requirement  is  required 
to  support  the  registration  of 
manufacturing-use  products  or  end-use 
products,  or  both.  "The  test  substance 
column  specifies  which  substance  is  to 
be  subjected  to  testing.  Thus,  the  data 
from  a  certain  kind  of  study  may  be 
required  to  support  the  registration  of 
each  end-use  product,  but  the  test 
substance  column  may  state  that  the 
particular  test  shall  be  performed  using 
the  manufacturing-use  product. 

(e)  Referring  to  general  test  guidance. 
Readers  are  instructed  to  refer  to  the 
corresponding  general  sections  of  each 
subdivision  of  the  guidelines  in  addition 
to  the  specific  test  sections.  The  general 
sections  of  a  subdivision  provide 
general  testing  reporting  standard  for 
most  or  all  of  the  specific  test  sections  of 
that  subdivision.  These  general 
standards  are  usually  not  repeated  in 
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the  specific  test  sections  but  are 
nevertheless  apphcable  unless  the 
specific  test  section  provides  different 
instruction  relative  to  a  specific 
standard. 

1158.105    PurpoMS  of  til*  registration 
data  requirements. 

(a)  General.  The  data  requirements  for 
registration  are  intended  to  generate 
data  and  information  necessary  to 
address  concerns  pertaining  to  the 
identity,  composition,  potential  adverse 
effects  and  environmental  fate  of  each 
pesticide. 

(b)  Product  chemistry.  Data  submitted 
to  meet  product  chemistry  requirements 
include  information  on  product 
composition,  and  chemical  and  physical 
characteristics  of  the  pesticide. 

(1)  Product  Composition,  (i)  Data  on 
product  composition  are  needed  to 
support  the  conclusions  expressed  in  the 
statement  of  formula.  These  data 
include  information  on  the  beginning 
materials  and  manufacturing  process,  a 
discussion  on  formation  of  impurities, 
results  of  preliminary  analysis  of 
product  samples,  a  certification  of 
ingedient  limits  and  an  explanation  of 
how  the  certified  limits  were 
determined,  and  the  description  of,  and 
validation  data  for,  analytical  methods 
to  identify  and  quantify  ingredients. 

(ii)  Product  composition  (as  indicated 
in  the  confidential  statement  of  formula) 
is  compared  with  the  composition  of 
materials  used  in  toxicity  tests  and 
other  studies.  This  comparison  indicates 
which  ingredients  in  a  pesticide  product 
have  been  evaluated  by  a  particular 
study,  and  might  lead  to  a  conclusion 
that  another  study  is  needed.  Based  on 
conclusions  concerning  the 
environmental  characteristics  and  toxic 
properties  of  the  pesticide,  appropriate 
use  restrictions,  labeling  requirements, 
or  special  packaging  requirements  may 
be  imposed. 

(iii)  Product  composition  data 
including  certified  limits  of  ingredients 
are  used  in  the  review  of  applications 
for  conditional  registration.  FIFRA 
section  3(c)(7)(A)  authorizes  the 
conditional  registration  of  products 
which  are  identical  or  substantially 
similar  to  any  currently  registered 
pesticide  ...  or  differ  only  in  ways  that 
would  not  significantly  increase  the  risk 
of  unreasonable  adverse  effects  on  the 
environment. .  .  In  nearly  every  case, 
this  determination  involves  an 
examination  of  an  applicant's  product 
and  a  comparison  with  the  composition 
of  currently  registered  products. 

(2)  Physical  and  chemical 
characteristics,  (i)  Data  on  the  physical 
and  chemical  characteristics  of  pesticide 
chemicals  and  products  are  used  to 


confirm  or  provide  supportive 
information  on  their  identity.  Such  data 
also  provide  information  used  in 
reviewing  the  manufacturing  or 
formulating  process  used  to  produce  the 
chemical  or  product.  For  example,  the 
data  may  provide  evidence  of  significant 
changes  in  manufacture  or  formulation, 
and  could  indicate  the  need  for 
additional  information  on  product 
composition. 

(ii)  Certain  information  (e.g.,  color, 
odor,  physical  state)  is  needed  by  the 
Agency  to  respond  to  emergency 
requests  for  identification  of  unlabeled 
pesticides  involved  in  accidents  or 
spills.  Physicians,  hospitals,  and  poison 
control  centers  also  request  this 
information  to  aid  in  their  identification 
of  materials  implicated  in  poisoning 
episodes. 

(iii]  Certain  other  physical  and 
chemical  data  are  used  directly  in  the 
hazard  assessment.  These  include 
stability,  oxidizing  and  reducing  action, 
flammability,  explodability.  storage 
stability,  corrosion,  and  dielectric 
breakdown  voltage.  For  example,  a 
study  of  the  corrosion  characteristics  of 
a  pesticide  is  needed  to  evaluate  effects 
Oi"  the  product  formulation  on  its 
container.  If  the  pesticide  is  highly 
corrosive,  then  measures  can  be  take  to 
ensure  that  lids,  liners,  seams,  or 
container  sides  will  not  be  damaged  and 
cause  the  contents  to  leak  during 
storage,  transport,  handling,  or  use.  The 
storage  stability  study  provides  data  on 
change  (or  lack  of  change)  in  product 
composition  over  time.  If  certain 
ingredients  decompose,  obviously  other 
new  chemicals  are  formed  whose 
toxicity  and  other  characteristics  need 
to  be  considered. 

(iv)  Certain  data  are  needed  as  basic 
or  supportive  evidence  in  initiating  or 
evaluating  other  studies.  For  example, 
the  octanol/water  partition  coefficient  is 
used  as  one  of  the  criteria  to  determine 
whether  certain  fish  and  wildlife 
toxicity  studies  must  be  conducted. 
When  high  vapor-pressure  pesticides 
pose  a  potential  hazard  to  workers,  data 
on  vapor  pressure  are  used  as  an 
indication  that  reentry  intervals  or  other 
worker  protection  standards  need  to  be 
established.  Data  on  viscosity  and 
miscibility  provide  supportive 
information  on  tank  mix  proposals  and 
spray  application  instructions. 

(c)  Residue  chemistry.  (1)  Residue 
Chemistry  Data  are  used  by  the  Agency 
to  estimate  the  exposure  of  the  general 
population  to  pesticide  residues  in  food 
and  for  setting  and  enforcing  tolerances 
for  pesticide  residues  in  food  or  feed. 

(2)  Information  on  the  chemical 
identity  and  composition  of  the  pesticide 
product  the  amounts,  frequency  and 


time  of  pesticide  application,  and  results 
of  tests  on  the  amount  of  residues 
remaining  on  or  in  the  treated  food  or 
feed,  are  needed  to  support  a  finding  as 
to  the  magnitude  and  identity  of 
residues  which  result  in  food  or  animal 
feed  as  a  consequence  of  the  proposed 
pesticide  usage. 

(3)  Residue  chemistry  data  are  also 
needed  to  support  the  adequacy  of  one 
or  more  methods  for  the  enforcement  of 
the  tolerance,  and  to  support  practical 
methods  for  removing  residues  that 
exceed  any  proposed  tolerance. 

(d)  Environmental  Fate — (1)  General. 
The  data  generated  by  environmental 
fate  studies  are  used  to:  assess  the 
direct  consequences  to  man  through  his 
exposure  to  pesticide  residues  remaining 
after  application,  either  upon  his 
reentering  treated  areas  or  from 
consuming  inadvertently-contaminated 
food:  assess  the  indirect  consequences 
to  man  from  the  presence  of  widely 
distributed  and  persistent  pesticide 
residues  in  the  environment  which  may 
result  in  loss  of  usable  land,  water,  and 
wildlife  resources;  and.  assess  the 
potential  environmental  exposure  of 
other  nontarget  organisms,  such  as  fish 
and  wildlife,  to  pesticide  residues. 
Another  specific  purpose  of  the 
environmental  fate  data  requirements  is 
to  help  registration  applicants  and  the 
Agency  estimate  expected 
environmental  concentrations  of 
pesticides  in  speci-lc  habitats  where 
endangered  species  or  other  populations 
at  risk  are  found. 

(2)  Degradation  studies.  The  data 
from  hydrolysis  and  photolysis  studies 
are  used  to  determine  the  rate  of 
pesticide  degradation  and  to  identify 
pesticide  residues  than  may  adversely 
affect  nontarget  organisms. 

(3)  Metabolism  studies  Data 
generated  from  aerobic  and  anaerobic 
metabolism  studies  are  used  to 
determine  the  nature  and  availability  of 
pesticide  residues  to  rotational  crops 
and  to  aid  in  the  evaluation  of  the 
persistence  of  a  pesticide, 

(4)  Mobility  studies.  These  li^ita 
requirements  pertain  to  leaching. 
adsorption/desorption,  and  volatility  of 
pesticides,  They  pro\'ide  information  on 
the  mode  of  transport  and  eventual 
destination  of  the  pesticide  in  the 
environment.  This  information  is  used  to 
assess  potential  environmental  hazards 
related  to:  contamination  of  human  and 
animal  food;  loss  of  usable  land  and 
water  resources  to  man  through 
contamination  of  water  (including 
groundwater);  and  habitat  loss  to 
wildlife  resulting  from  pesticide  residue 
movement  or  transport  in  the 
environment. 
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(5)  Dissipation  studies.  The  data 
generated  from  dissipation  studies  are 
used  to  assess  potential  environmental 
hazards  (under  actual  field  use 
conditions)  related  to;  reentry  into 
treated  areas;  hazards  from  residues  in 
rotational  crop  and  other  food  sources; 
and  the  loss  of  land  and  water 
resources. 

(6)  Accumulation  studies. 
Accumulation  studies  indicate  pesticide 
residue  levels  in  food  supplies  that 
originate  from  wild  sources  or  from 
rotational  crops.  Rotationed  crop  studies 
are  necessary  to  estabUsh  realistic  crop 
rotation  restrictions  (from  time  of 
application  to  time  when  crops  can  be 
rotated)  and  to  determine  if  tolerances 
may  be  needed  for  residues  on  such 
crops.  Data  from  irrigated  crop  studies 
are  used  to  determine  the  amount  of 
pesticide  residues  taken  up  by 
representative  crops  from  irrigation 
water  transported  from  some  other 
pesticide-treated  area.  These  studies 
allow  the  Agency  to  estabUsh  label 
restrictions  regarding  application  of 
pesticides  on  sites  where  the  residues 
can  transport  to  irrigated  crops.  These 
data  also  provide  information  that  aids 
the  Agency  in  establishing  any 
corresponding  tolerances  that  would  be 
needed  for  residues  on  such  crops.  Data 
from  pesticide  accumulation  studies  in 
fish  are  used  to  establish  label 
restrictions;  e.g..  to  prevent  applications 
in  certain  sites  so  that  there  will  be 
minimal  residues  entering  edible  fish  or 
shell  fish  such  as  catfish  or  crayfish 
inhabiting  rice  fields.  These  residue  data 
are  also  used  to  determine  if  a  tolerance 
or  action  level  is  needed  for  residues  in 
aquatic  animals  eaten  by  humans. 

(e)  Hazard  to  humans  and  domestic 
animals.  Data  required  to  assess 
hazards  to  humans  and  domestic 
animals  are  derived  from  a  variety  of 
acute,  subacute  and  chronic  tests,  and 
tests  to  assess  mutagenicity  and 
pesticide  metaboUsm. 

(1)  Acute  studies.  Determination  of 
acute  oral,  dermal  and  inhalation 
toxicity  is  usually  the  initial  step  in  the 
assessment  and  evaluation  of  the  toxic 
characteristics  of  a  pesticide.  These 
data  provide  information  on  health 
hazards  likely  to  arise  from  short-term 
exposure.  Data  from  acute  studies  serve 
as  a  basis  for  classification  and 
precautionary  labeling.  For  example, 
acute  toxicity  data  are  used  to  calculate 
farmworker  reentry  intervals  and  to 
develop  precautionary  label  statements 
pertaining  to  protective  clothing 
requirements  for  appHcators.  They  also: 
provide  an  initial  step  in  estabUshing  the 
appropriate  dose  levels  in  subchronic 
and  other  studies;  provide  initial 


information  on  the  mode  of  toxic 
action(9)  of  a  substance;  and  determine 
the  need  for  child-resistant  packaging. 
Information  derived  from  primary  eye 
and  primary  dermal  irritation  studies 
serves  to  identify  possible  hazards  from 
exposure  of  the  eyes,  associated  mucous 
membranes  and  skin. 

(2)  Subchronic  studies.  Subchronic 
tests  provide  information  on  possible 
health  hazards  likely  to  arise  from 
repeated  exposures  over  a  limited 
period  of  time.  They  provide  information 
on  target  organs  and  accumulation 
potential.  They  are  of  use  in  selecting 
dose  levels  for  chronic  studies  and  for 
establishing  safety  criteria  for  human 
exposure.  These  tests  are  not  capable  of 
determining  those  effects  that  have  a 
long  latency  period  for  development 
(e.g..  carcinogenicity  and  life 
shortening). 

(3)  Chronic  studies.  Chronic  toxicity 
(e.g.,  feeding)  studies  are  intended  to 
determine  the  effects  of  a  substance  in  a 
mammalian  species  following  prolonged 
and  repeated  exposure.  Under  the 
conditions  of  this  test,  effects  which 
require  a  long  latent  period  or  are 
cumulative,  should  become  manifest. 
The  purpose  of  long-term  oncogenicity 
studies  is  to  observe  test  animals  over  a 
major  portion  of  their  life  span  for  the 
development  of  neoplastic  lesions 
during  or  after  exposure  to  various 
doses  of  a  test  substance  by  an 
appropriate  route  of  administration.  The 
teratogenicity  study  is  designed  to 
determine  the  potential  of  the  test 
substance  to  induce  structural  and/or 
other  abnormalities  to  the  fetus  which 
may  arise  from  exposure  of  the  mother 
during  pregnancy.  Two-generation 
reproduction  testing  is  designed  to 
provide  general  information  concerning 
the  effects  of  a  test  substance  on 
gonadal  function,  estrus  cycles,  mating 
behavior,  conception,  parturition, 
lactation,  weaning,  and  the  growth  and 
development  of  the  offspring.  The  study 
may  also  provide  information  about  the 
effects  of  the  test  substance  on  neonatal 
morbidity,  mortality,  and  preliminary 
data  on  teratogenesis  and  serve  as  a 
guide  for  subsequent  tests. 

(4)  Mutagenicity  studies.  For  each  test 
substance  a  battery  of  tests  are  required 
to  assess  potential  to  affect  the 
qualitative  or  quantitative  integrity  of 
the  mammalian  cell's  genetic 
components.  The  objectives  underlying 
the  selection  of  a  battery  of  tests  for 
mutagenicity  assessment  are; 

(i)  To  detect,  with  sensitive  assay 
methods,  the  capacity  of  a  chemical  to 
alter  genetic  material  in  cells, 

(ii)  To  determine  the  relevance  of 
these  mutagenic  changes  to  mammals, 


and  when  mutagenic  potential  is 
demonsfrated, 

(iii)  To  incorporate  these  findings  in 
the  assessment  of  heritable  effects, 
oncogenicity,  and  possibly,  other  health 
endpoints. 

(5)  Metabolism  studies.  Data  from 
studies  on  the  absorption,  distribution, 
excretion,  and  metabohsm  of  a  pesticide 
aid  in  the  evaluation  of  test  results  from 
other  toxicology  studies  and  in  the 
extrapolation  of  data  from  animals  to 
man.  The  main  purpose  of  metabolism 
studies  is  to  produce  data  which 
increase  the  understanding  of  the 
behavior  of  the  chemical  in 
consideration  of  its  intended  uses  and 
anticipated  human  exposure. 

(f)  Hazard  to  nontarget  organisms. — 
(1)  General.  The  information  required  to 
assess  hazards  to  nontarget  organisms 
are  derived  from  tests  to  determine 
pesticidal  effects  on  birds,  mammals, 
fish,  terrestrial  and  aquatic 
invertebrates,  and  plants.  These  tests 
include  short-term  acute,  subacute, 
reproduction,  simulated  field,  and  full 
field  studies  arranged  in  a  hierarchical 
or  tier  system  which  progresses  from  the 
basic  laboratory  tests  to  the  applied 
field  tests.  The  results  of  each  tier  of 
tests  must  be  evaluated  to  determine  the 
potential  of  the  pesticide  to  cause 
adverse  effects,  and  to  determine 
whether  further  testing  is  required.  A 
purpose  common  to  all  data 
requirements  is  to  provide  data  which 
determine  the  need  for  (and  support  the 
wording  for)  precautionary  label 
statements  to  minimize  the  potential 
adverse  effects  to  nontarget  organisms. 

(2)  Short  term  studies.  The  short-term 
acute  and  subacute  laboratory  studies 
provide  basic  toxicity  information  which 
serves  as  a  starting  point  for  the  hazard 
assessment.  These  data  are  used:  to 
establish  acute  toxicity  levels  of  the 
active  ingredient  to  the  test  organisms; 
to  compare  toxicity  information  with 
measured  or  estimated  pesticide 
residues  in  the  environment  in  order  to 
assess  potential  impacts  to  fish,  wildlife 
and  other  nontarget  organisms;  and  to 
indicate  the  need  for  further  laboratory 
and/or  field  studies. 

(3)  Long  term  and  field  studies. 
Addiitional  studies  (i.e.,  avian,  fish,  and 
invertebrate  reproduction  and  lifecycle 
studies)  may  be  required  when  basic 
data  and  environmental  conditions 
suggest  possible  problems.  Data  from 
these  studies  are  usejl  to:  estimate  the 
potential  for  chronic  effects,  taking  into 
account  the  measured  or  estimated 
residues  in  the  environment;  and  to 
determine  if  additional  field  or 
laboratory  data  are  necessary  to  further 
evaluate  hazards.  Simulated  field  and/ 
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or  field  data  are  used  to  examine  acute 
and  chronic  adverse  effects  on  captive 
or  monitored  fish  and  wildlife 
populations  under  natural  or  near- 
natural  environments.  Such  studies  are 
required  only  when  predictions  as  to 
possible  adverse  effects  in  less 
extensive  studies  cannot  be  made,  or 
when  the  potential  for  adverse  effects  is 
likely  to  be  high. 

S  158.110    Certification  Of  mgrwlient  Hmtts. 

(a)  Each  registration  must  be 
supported  by  a  certification  that  each 
upper  and  lower  limit  established  in 
accordance  with  paragraph  (c),  (d),  or 
(e)  of  this  section  will  be  maintained  for 
all  quantities  of  the  product  packaged, 
labeled,  and  released  for  shipment. 
Once  certified  limits  have  been 
established  by  the  registrant  and  have 
been  accepted  by  the  Agency,  normal 
quality  assurance  procedures  will  apply, 
and  the  registrant  does  not  have  to 
analyze  each  mdividual  batch  to 
demonstrate  that  the  certified  limits  are 
met.  Certified  limits  are  used  in  two 
ways.  First,  the  Agency  will  consider  the 
certified  limits  in  making  the  registration 
determination  required  by  sections 
3(c)(5),  3(c)(7),  and  3(d)  of  the  Act  and  in 
making  other  regulatory  decisions 
required  by  the  Act.  Second,  the  Agency 
will  collect  and  analyze  commercial 
samples  of  the  registered  products. 
When,  upon  analysis,  the  composition  of 
such  samples  is  found  to  differ  from  that 
certified,  the  results  may  be  used  by  the 
Agency  in  regulatory  actions  under 
section  12(a)(1)(C)  and  other  pertinent 
sections  of  FIFRA. 

(b)  Acceptable  range  between  upper 
and  lower  certified  limits.  The  Agency 
suggests  that  the  range  between  the 
upper  and  lower  certified  limits  for  each 
active  ingredient  and  each  intentionally- 
added  inert  ingredient  should  be 
decided  based  on  a  consideration  of  the 
variability  of  each  of  these  ingredients 
when  normal  quality  assurance 
procedures  are  utilized  in  the  production 
process.  In  order  for  certified  limits  to  be 
acceptable  for  the  purposes  specified  in 
S  158.110(a),  the  limits  stated  for  each 
ingredient  must  not  greatly  exceed  its 
actual  variability  in  the  product. 

(c)  Manufacturing-use  products  and 
those  end-use  products  produced  by  an 
integrated  formulation  system.  The 
statement  of  formula  for  a 
manufacturing-use  product  or  for  an 
end-use  product  by  an  integrated 
formulation  system  must  contain 
certified  limits: 

(1)  For  each  active  ingredient  and 
each  intentionally-added  inert 
ingredient,  an  upper  and  lower  limit. 

(2)  For  each  impurity  (or,  if 
appropriate,  for  each  group  of 


structurally  similar  impurities) 
associated  with  sui  active  ingredient  that 
was  indicated  in  the  discussion  required 
by  S  158.120  as  being  potentially  present 
at  a  level  equal  to  or  greater  than  0.1 
percent  by  weight,  an  upper  limit. 

(3)  For  each  other  impurity  (or.  if 
appropriate,  for  each  other  group  of 
structurally  similar  impurities) 
associated  with  an  active  ingredient  that 
was  found  in  any  sample  in  quantities 
equal  to  or  greater  than  0.1  percent  by 
weight,  an  upper  limit. 

(d)  End-use  products  not  produced  by 
an  integrated  formulation  system.  The 
statement  of  formula  for  an  end-use 
product  not  produced  by  an  integrated 
formulation  system  shall  contain  upper 
and  lower  certified  limits  for  each  active 
ingredient  and  each  intentionally-added 
inert  ingredient. 

(e)  Certified  limits  for  additional 
ingredients  and  impurities.  The  Agency 
may  require,  on  a  case-by-case  basis: 

(1)  More  precise  limits. 

(2)  Certified  limits  for  additional 
ingredients. 

(3)  More  thorough  explanation  of  how 
the  certified  limits  were  determined. 

(4)  Certified  upper  limits  for  impurities 
which  will  be  present  at  levels  lower 
thant  01  percent  (1,000  ppm)  of  the 
product, 

(5)  A  narrower  range  between  the 
upper  and  lower  certified  hmits  than 
that  proposed  by  the  applicant. 

§  1 58. 11 5    Organization  of  the  pesticide 
guidelines  and  reiationship  to  data 
requirements. 

(a)  Ljst  and  description  of 
subdivisions.  A  list  and  brief  description 
of  the  subdivisions  included  in  the 
pesticide  registration  guidelines  is 
pro\ided  below.  The  pesticide 
registration  guidelines  contain  the 
standards  for  conducting  acceptable 
tests,  guidance  on  evaluation  and 
reporting  of  data,  further  guidance  on 
when  data  are  required,  and  examples 
of  acceptable  protocols.  They  are 
available  through  the  National 
Technical  Information  Service.  The 
registration  data  requirements 
pertaining  to  each  subdivision  are  also 
identified  below. 

(b)  Subdivision  D — Product 
Chemistry.  This  subdivision  contains 
guidance  for  development  of  data  on 
formation,  identification,  and 
quantification  of  the  intentionally-added 
ingredients  and  the  impurities  in 
pestipjde  products;  on  chemical  and 
physical  characteristics  of  the  products 
and  their  components.  The  data 
requirements  presented  in  §  158.120 
pertain  to  subdivision  D  of  the 
guidelines. 


(c)  Subdivision  E — Hazard 
Evaluation:  Wildlife  and  Aquatic 
Organisms.  This  subdivision  provides 
guidance  on  conducting  studies  used  to 
evaluate  potential  adverse  effects  on 
birds,,  wild  mammals,  fish  and  aquatic 
organisms.  The  data  requirements 
presented  in  S  158.145  pertain  to 
subdivision  E  of  the  guidelines. 

(d)  Subdivision  F — Hazard 
Evaluation:  Humans  and  Domestic 
Animals.  Tliis  subdivision  provides 
guidance  on  conducting  studies  of 
pesticide  effects  in  laboratory-  animals 
and  microorganisms  for  assessment  of 
potential  hazards  to  humans  and 
domestic  animals.  The  data 
requirements  presented  in  §  1.58,135 
pertain  to  subdivision  F  of  the 
guidelines. 

(e)  Subdivision  G — Product 
Performance.  This  subdivision  provides 
guidance  on  developing  the  data  to 
demonstrate  that  pesticide  products  will 
control  the  pests  specified  in  the  claims 
on  product  labels.  The  data 
requirements  presented  in  §  158.160 
pertain  to  subdivision  G  of  the 
guidelines. 

(f)  Subdivision  H — Guidelines  for 
Pesticides  and  Devices.  This 
subdivision  describes  all  essential  parts 
of  a  pesticide  product  label,  including 
how  labeling  mu.st  comply  with  the 
requirements  of  FIFR.'«l  and  how  claims. 
precautions,  and  directions  must 
correspond  to  evidence  developed  in 
tests  performed  by  (or  for)  the 
registration  applica.nt.  No  requirements 
pertaining  to  subdivision  H  of  the 
guidelines  are  presented  in  this  part. 

(g)  Si.'bdiv;sio!}  1 — Experimental  Use 
Pt-rmits.  This  subdivision  provides 
guidance  on  developing  the  data  and 
labeling  to  be  submitted  in  support  of  an 
application  for  an  experimental  use 
permit.  It  also  defines  procedures  to  be 
followed  to  obtain  a  permit  and 
indicates  the  kinds  of  studies  generally 
undertaken  under  the  permit.  The  data 
requirements  specified  as  being 
applicable  to  experimental  use  permits 
are  specified  in  §§  158120  through 
158.165  and  pertain  to  subdivision  I  of 
the  guidelines. 

(h)  Subdivision  f — Hazard  Evaluation: 
l\Jontc:gpt  Plants.  This  subdivision 
provides  guidance  on  developing  data  to 
evaluate  the  potential  for  adverse 
effects  on  plants  in  nontarget  areas  and 
on  desirable  plants  in  target  areas.  The 
data  requirements  presented  in  §  158  150 
pertain  to  subdivision  ]  of  the  guidelines. 

(i)  Subdivision  K — Reentry  Protection. 
This  subdivision  provides  guidance  on 
means  to  calculate  the  length  of  time 
required  before  persons  can  safely  enter 
a  pesticide-treated  site,  and  the  data 
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needed  for  the  calculation.  The  data 
requirements  presented  in  {  158.140 
pertain  to  subdivision  K  of  the 
guidelines. 

(j)  Subdivision  L — Hazard  Evaluation: 
Nontarget  Insects.  This  subdivision 
provides  guidance  on  developing  the 
data  to  assess  potential  adverse  ejects 
on  bees  and  other  pollinating  or 
otherwise  beneBcial  nontarget  insects. 
The  data  requirements  presented  in 
S  158.155  pertain  to  subdivision  L  of  the 
guidelines. 

(k)  Subdivision  M—Biorational 
Pesticides.  This  subdivision  provides 
guidance  on  developing  data  on 
biochemical  and  microbial  pest  control 
agents  to  determine  their  fate  and 
evaluate  potential  adverse  effects  to 
humans  and  other  nontarget  organisms. 


Biochemical  agents  are  naturally- 
occurring  chemicals  (or  identical 
synthetic  chemicals]  isolated  or  derived 
from  natural  biological  soiirces. 
Biochemicals  include  pheromones, 
natural  plant  regulators,  and  insect 
growth  regulators.  Microbial  agents 
include  bacteria,  fungi,  viruses,  and 
protozoa  intended  for  pest  control 
purposes.  The  data  requirements 
presented  in  §  156.165  pertain  to 
subdivision  M  of  the  guidelines. 

(1)  Subdivision  N- — Environmental 
Fate.  This  subdivision  provides 
guidance  on  developing  the  data  to 
demonstrate  the  fate  of  pesticides  in  the 
environment  through  degradation, 
metabolism,  mobility,  dissipation,  and 
accumulation.  The  data  requirements 


presented  in  9  158.130  pertain  to 
subdivision  N  of  the  guidelines, 
(m)  Subdivision  O — Residue 
Chemistry.  This  subdivision  provides 
guidance  regarding  the  development  of 
data  on  pesticide  residues  in  crops 
produced  for  human  food,  in  meat,  milk, 
poultry,  and  eggs,  and  in  feed  for 
domestic  animals  used  for  human  food. 
This  subdivision  also  addresses  data 
development  for  residues  in  fish  used  for 
human  food,  when  such  data  are 
required  by  the  Agency,  and  for 
pesticide  residues  in  tobacco  and 
certain  other  nonfood /nonfeed  items 
where  residues  can  pose  harm  to 
humans  or  domestic  ammals.  The  data 
requirements  presented  in  §  158.125 
pertain  to  subdivision  O  of  the 
guidelines. 


§  158.120    Product  chemistry  data  requirements. 


(a)  Table.— Sections  158.50  and  158  100  Describe  How  To  Use  This  Table  To  Determine  the  Product  Chemistry  Data  Requirements 

AND  the  Substance  To  Be  Tested 


Data  rsquramen) 


(b)  Moles 


Tefrastnal 


Product  cfierr^stry  data  nequrenwntK  ganaral  uae  patterns 
Aquatic 


Food 

CfOp 


Nonfood 


Product  Identity 

Identity  o»  »igredients.  

Slatamsnl  01  uunipoaHiwi  .. 

Docuaaun  of  lumialMi  of 
ingredients. 
A/ialysis  and  certification  of 

product  ngrsiftents: 

PreSmmary  anaiysis 

Certification  of  Smits 

Analytical  malhods  lor  an- 
lorcement  of  limils. 
P»»ys«al  and  charmcal  char- 


Cotor 

Physical  state 

Odor 

MafttnQ  pumL. 
Boilirig  ponL. 

Density,    bulk    dsnsity,    or 
specifc  grwty. 

SotuUity 

Vapor  prsssua _ 

DissooaMon  cons<an> 

Octanol/w^ar  panibon  co- 
efficient. 

PH 

StMlWy 

Outdoing       or       reducing 
action. 

Flammability 

EiiplodaMity 

Storage  slaiMity 

Viscosity 

Modbikty _ 

Corrosion  cnaracteristics 

Dielectric  breakdown  volt- 
■0* 
Other  raquiraments: 
Submittal  of  lamplae 


tR)  tRl 

I  [B]  '  (Rl 

(1)  1  [R]  !  CRJ 


(2)  j  [Cfl]        I  [OR] 

(3)  [R]  '  tR) 
R             I  R 


tRl-» 
CR] 
[R] 
[R] 

[R] 
[R] 

tR] 

IR) 
[Rl 
Cfl 

[CR] 

R 

[CR] 

[CR] 

tR] 

[R] 

[CR] 

[CR] 

[R] 

[CR] 


Food 
crop 


\  [R] 

[Rl 

I  [R] 

(6)  I  [CR] 

m   [CR] 

(Rl 


(«) 

(9) 

(10) 

(12) 

(13) 


(14) 


[CR] 

[CR] 

[R] 

tR) 

[CR] 

[CR] 

tR] 

tCR) 


[CR] 


tCR] 


tR] 
tR] 
tR) 


tCR] 
tR) 

R 


[Rl 
tR) 
[R] 
[Rl 

[Rl 
tR) 

[Rl 
IRl 

(Rl 
CR 

[CRl 

R 

[CRl 

tCR] 
IR) 

[R] 

[CR] 

[CRl 

[Rl 

[CRl 


[CR] 


Nonfood 


(Rl 
tR] 

[R] 


tCR] 

tR] 

R 


tR] 
tR) 
tR] 
tR] 
tR] 
tR] 

tR] 

[Rl 
[R] 
CR 

(CRl 

R 

(CR) 

(CHI 
(R) 
[R] 
tCR) 

[CR] 

(Rl 

(OR) 


(CRl 


GreenlKXise 


Food 
crop 


[Rl 
tR] 
tRl 


(CRl 

(R) 

R 


tR] 
(Rl 
(R) 
tR] 
tR] 
(Rl 

[Rl 

tR] 
tRl 
CR 

(CR) 

[R] 

[CR] 

[CR] 
(Rl 

(R) 

[CR] 

(CR) 

[R] 

[CR] 


(CR) 


Nonfood 


[Rl 
tR] 

[R] 


(CR) 

(R) 

H 


(R) 

(R) 

(R) 

R 

R 

[R] 

H 

R 
R 
CR 

[CR] 

R 

[CR] 

[CR] 
[Rl 

[R] 

(CR) 

(CR) 

[Rl 
(CR) 


[CR) 


Forest- 
nr 


CRl 
(Rl 

(R) 


[CR] 

(R) 

R 


j[Rl 
i  [R] 
[R] 
I  [R] 
I  [R] 
I  [Rl 

R 
R 
R 
CR 

[CR] 

[Rl 

[CR] 

[CR] 
[R] 

[R] 

[CRl 

(CRl 

[R) 

[CR] 


[Cfl] 


Domes- 

fic 
outdoor 


[R] 
(R) 
(R) 


[CR] 

(R) 

R 


tR] 
(Rl 
tR) 
(Rl 
[R] 
[R] 

[Rl 

(R) 
(Rl 
CR 

(CR) 

R 

[Cfl] 

(CRl 

[R] 

(HI 

[CR] 

(CR) 

(R) 

[CR] 


[Cfl] 


CR 

R 

R 


R 
H 
R 
R 
R 
R 

R 
R 
R 
CR 

CR 

R 

CR 

CR 

R 

R 

CR 

CR 

R 

CR 


Cfl 


Test  substance 


Data  to  support 
MP 


MP.. 
MP.. 
MP.. 


MP. 
MP.. 
MP.. 


MP  «  T(aAI 

MP  a  TGAI 

MP  a  TGAI 

TQAi 

TGAI_. 

MP  a  TGAI 


TGAI  or  PAI . 
TGAI  or  PAI . 
TGAI  or  PAI . 
PAI 


MP  a  TQAI,. 

TGAI 

MP.- _. 


MP„ 

MP.. 


MP.. 
MP 


Data  to  support 
EP 


EP*.. 
EP*.. 
EP*„ 


EP- 
EP*.. 
EP*.. 


EP*  a  TGAI . 
EP*  a  TGAI . 
EP*  a  TGAI . 

TGAI._ 

TGAJ _. 

EP*  a  TGAI 

TGAI  or  PAI . 
TGAI  or  PAI . 
TGAI  or  PAI . 
PAI _ 


EP*  a  TGAI . 

TQAI 

EP*.... 


EP*_ 
EP*.. 
EP*.. 
EP*.. 
EP*- 
EP*.. 
EP*.. 


PAI. 


Gwde- 

knes 

reference 

No. 


61-1 
61-2 
61^ 


62-1 
62-2 
62-3 


63-2 
63-3 
63-4 
63-5 
63-6 
63-7 

63-8 

63-9 
63-10 
63-11 

63-12 
63-13 
63-14 

63-15 
63-16 
83-17 
63-18 
63-19 
63-20 
63-21 


64-1 


_-J^jy  Jl"^2***.^:!S*'^l*i?!Sl'».JF»***  *»ota«s  (Le.,  (R),  (CRJ)  indicate  data  recMremanls  that  wply  whan  an  SKperimonlal  use  permit  is  being  sou^  MP.M»,„^._™— 
S™*"!  tp-eni^use  prowct  (aMeriek  IndKatas  Ihal  rs^strants  of  end-usa  products  wtucfi  ara  lonnulated  from  regetered  manufactunng-use  products  are  responsible  for  submtssion  of  tlM 
data);  TQAI- TaOincat  grade  of  tw  active  mgradton.  PAI -Pu«  active  inysdiem.  ■»        k-  .-^ 

(b)  Notes.— The  lollowing  no«aa  ire  ralarenced  »  ockmn  two  oi  Ihe  table  oaitaiiied  m  per^raph  (a)  of  this  section. 
^(1)  A  schematic  iSagram  and/or  brief  dsecrtptlon  ct  the  manufacturing  proceas  wHI  suffice  it  the  peetidde  is  not  greedy  under  lull  scale  production  and  «i  experimental  uae  parmH  Is  baing 

(^^''•juifed  to  SEiipart  IhatagMraioii  of  aaeh  mar«4ac«urlnQ-use  praduol  mi  en^^iae  p«sduc«  pioduoed  by  an  mtagraled  lonrHilation  system.  Data  on  other  and^ae  produda  wH  be 

'*>*~-?'  *  ."yryf**  °***-.  P",  peslteidaa  m  the  *volopment  stage,  a  rudhnentary  product  analytcal  method  and  data  will  suflioe  to  support  an  experimental  use  permit. 
,^i.JS.^yi^^J5irTii??TfT-?.^y?*!g  ''**2!lL?*..^2**''  "•!  ""^  •■i"*f"™**'  **  *«»»•  ««  »vedtents  such  as  com  meal,  water.  sMoa  and  smuiar  nwteriats.  The 

iSfSl  !?.rt?!vi?!S?in?f  -'y^'^  "ni£  J  '•^•"^  '"'™'  ■"  I '58  110    CartMled  annU  are  not  raqursd  lor  mert  ingredients  in  products  pnyoaad  tor  axperimenltf  uae. 

(5  ""'  "••■•■  "  taiiltisiil  oialarlM  H  a  soad  at  loom  la<npersture 

(5)  Qua  needed  onty  H  tschnlcal  mMrtal  la  a  iquld  al  room  tsmperatura. 

(6)  PI  .'■yti.  *  '■t'lfc*  I""*"**  <•  organic  and  non-polar 

Q  naqiAeu  lor  taohnical  ittatariali  and  products  tfiat  are  diapersibie  wrth  water 
IB)  Required  »  product  contama  an  oxidbing  or  reducing  agen 


(9)  (Data  an 

(10)  Data  c 

(11)  Data  n 

(12)  Data  n 

(13)  Beour 
(U)  Rou«n 

degradetnn  pro 


§  158.125 

(a)  Table.- 

Kind  of  dau 


Chemical  idenW 

Orections  lor  us 

Nature  of  the  re 

Uvestoc* 

Residue  analytK 

Magnitude  of  ttn 
Crop  field  tnal 
Processed  foe 
Meat/milk/pcH 

Potable  water 

Fish 

Irrigated  crops 

Food  handling 

Reduction  of  res 

Proposed  tolerar 

Reasonatile  gn> 
port  of  the  pel 

Key  R=Re 
MP  =  Manufactur 

(b)  Notes  - 

(1)  The  sam 

(2)  Requred 

(3)  Data  on 

(4)  A  residui 
an  analytical  mei 

(5)  Oau  on 
additive  toierano 

(6)  Uvestod 

(7)  Data  on 
for  dnnkmg  purpi 

(B|  Data  on 

(9)  Data  on 

(10)  Data  or 

(11)  Reducti 
be  used  to  otxaii 

(12)  The  pro 

(13)  ResKkJC 
established. 


§158.130    E 

(a)  Table.- 

Kindoldata 


Degradation  si 

Hydrolyws 

Photodegmdatior 

In  water 

On  soil 

malr 

Metabolism  st 

AenibR  son 

Anaerobic  son 

Anaerobe  aquati( 
Aerobic  aquatic... 

MoMNyst 
Lsachlr<g  (adsorp 

Hon). 
Volatilily: 

(Lab) — 

(Field) 


J  M  I 
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(9)  Data  are  reouired  i«  product  is  tomiuteted  wWi  combustibte  kquds.  -^ 

(10)  Oaia  omv  'equred  ttx  products  thai  are  potentially  explosive 
(1')  Data  reoured  it  product  is  a  hCMd 

(12)  Data  required  I)  product  s  a  emutsifiable  Iquid 

(13)  Reoured  it  end-use  product  a  a  liauid  and  «  to  »»  used  around  eiectncal  eomxnent 

degraltetion'^OTlllcisr'*'  '"  '''°**^  P^duced  by  an  mtegraied  tormulatior  system  requred  lor  other  products  or  rratenals  or  s  case-by-casf  base;  (■  e    MP  Eo  tqai  r>^s   r^rpunnes  or 


§  1 58. 1 25    Residue  chemistry  data  requirements. 


_ 

Guide- 

lines 

reteranca 

Ho. 

61-1 

... 

ei-2 

— 

61~3 

62-1 

62-2 

... 

62-3 

... 

63-2 

63-3 

63-4 

_.. 

63-5 

-.. 

63-« 

- 

63-7 

63-8 

63-9 

63-10 

- 

63-11 

63-12 

.... 

63-13 

63-14 

63-15 

63-16 

63-17 

63-18 

_. 

63-19 

63-20 

63-21 

64-1 

'  thM 


(a)  Table.-Sections  158.50  and  158.100  Describe  How  To  Use  This  Table  To  Determine  the  Residue  CntMisTRv  Data  REoumt  mlnts  and 

THE  Substances  To  Be  Tested 


Kind  of  data  required 


(b)  Notes 


Ctiemical  identity  

Directions  tor  use  

Nature  of  tt>e  residue  plants  . 
Livestock 


Residue  analytical  method 

Magnitude  o(  tfie  residue: 

Crop  field  tnals 

Processed  tood/teed 

Meat/milK/poultry/eggs... 


Residue  cftemisfv  data  requrements,  general  use  pademe 


Terrestnai 


AqualK 


Greenhouse 


Food 
crop 


(1).  (13)  tR) 

(2)   (13)  tR] 

(13)  tR) 

(3).  (13)  I  fCR] 

(•II  CS)  :  tR] 


Nonfood 


Potat)le  water „ 

Fish 

Irrigated  crops .._. 

Food  harxMng   _„ 

Reduction  ol  residue 


Proposed  tolerance 


Reasonable  grounds  In  sup- 
port ot  ttie  petition 


(13) 
(5) 
(6) 

(7) 

(8) 

(9) 

(10» 

(11) 


tR) 

fCH) 

(Cfl) 


ICR] 

(12)     IR) 
[R] 


(R) 
[R] 


Food 
crop 


Nonfood 


fRl 
tR) 
tR) 
tCRI 

[Rl 


tR) 

[CHJ 

CCR] 


tR) 
tR] 


CR)         i  (R) 
[R]  !  tR) 

IC»]  ICH) 


CCR) 

[R] 

tR) 


Food 
crop 


Nonfood 


tR) 
tR) 
[Rl 
[CR] 

tR] 


CRl 

tCR] 

ICR] 


tR) 
tR) 


tCR] 

[R] 

[Rl 


Foresl- 

ty 


fRl 
[Rl 


Ootne*- 
outdoor 


tR] 
[R] 
[CR] 

tcni 

[OR] 


[CR] 


tR] 
IRl 


Test  substance 


Data  tc  support 
MP 


TQAI.. 


[CR] 


,!  Paira 
.1  PAISA  1  man! 
rnetft^olnes 
TGAI  S 
metaDoirtes. 

TB> 

EP 

TQAI  or 


Data  to  st4)port 
EP 


TQMI- 


[CHl 


EP._ 

EP.. 

EP- 


PAIRA 
PAIRA  4  planl 

m^'tatKiliie*. 
I'GA^  & 

metaboMes 

TB» _ 

B> 

TGAI  or  O^T. 

meiaboMe*. 

B> 


EP 


OuKlF- 

Ines 

retererx* 

No 


171-2 
171-3 
171-4 
171-4 

171-4 


171-4 

171-4 
171-4 

171-4 
171-4 
171-4 
171-4 
171-5 

171-6 

171-7 


fCWfe 


Typical  end-use  product; 


'Kt  w*  a*v:    js.>.i!^ 


.«,  t^er  R  =  Requred  data;  CR  =  CondHionalty  required  data.  TGAI  =  Technicat  grade  of  the  active  mgredient.  PAlRA  =  Pixe  active  iniyedwnt  radio  latxiw:    'LP- 
fi*'  =  Manufactunng-uae  product  t     )  =  Brack8ts  (i.e..  tR).  tCR)  indKate  data  requirements  that  apply  when  an  eicpenmenta'  use  Dermii  Ts  &«ng  scv/^i 
(b)  Notes  —The  foftowmg  notes  are  referenced  m  cofumn  two  ol  Ihe  table  contained  m  paragraph  (a)  ot  this  section 

(I)  ^  aacno  chemical  identrty  data  as  required  under  }  158  120  are  required,  with  emphasis  on  impunties  that  could  constitute  e  fSKiuf-  oriTtMf-m 
ft  Sf      '"•O"™"""  includes  crops  to  be  treated,  rate  of  appficabon,  number  and  timing  of  applications  preharves'  intervals  arvi  reievarr  f9st'^rtK>^s 
S   if5L3I?  "*'"°°**"  ■"  "vwloc*  are  required  when  residues  occur  on  a  livestock  feed,  or  the  pesticide  is  to  be  applied  directty  to  Irvestocx 
'  '..^J?"^"*"*"  »«'"bte  lor  enforcement  of  toterancat  is  needed  nrhenever  a  numenc  tolerance  »  proposed  Eiempixytt  from  the  'OQj'iy^n'   y  « 

an  anaiyvca  metfiod. 

ip)  Oau  on  the  nature  and  tovsl  of  residue  m  processed  food/feed  are  nequred  when  delectable  residues  couw  cor>cen[TatB  on  c^ocessno  ano  rxi 
SOQnfvo  i04or&nco. 

S^  tC!?^JfS!!i2?  ""iSiSjr*  'f""™"  •fwnever  a  pesticide  occurs  as  a  residue  «i  any  ftvestoc*  feed  Direct  aophcatran  id  hvPsioc*  jv»s  w*  rpgjr*  anim*  tr«arr^»r,. 
tor  dml^  p^^Ji^S^itSn^l^SStJS"  "^  ™*''™'^  *»»oevw  a  pesoade  is  to  be  apphed  directly  to  water  unless  ii  can  ae  oeierrnmed  that  t^  •.'.-at'^J  «at«  *<.>*!  -xv  t«  as«-  'eventually) 
(8)  0»ta  on  resKfcies  in  flsti  are  required  whenever  a  pesticide  is  to  be  applied  drectly  to  water 

ini^iS.""  '^Sf  ■"  TT^??  *'™**  *"  required  wf>en  a  pesticide  »  to  be  aopneo  drectiy  to  water  thai  coma  be  jsao  lor  r-Kjation  ..  .l  ,:^,k<-   i 
!ii    o?2iIl,[?^!?'**jr  ">??''®*'  "^  *°°^  handling  establishments  are  required  wtienever  a  pesticide  is  to  be  used  ir  food/feed  handimQ  «!a:i«s.'VTie-;^ 

(I I)  Me«jction  01  resKkje  data  are  required  when  the  asauniotion  of  tolerance  level  residues  results  in  an  unsaie  levei  of  eisxmrs   Ds'ta  op  ir*  tent    n 
be  used  to  otjlam  a  more  precise  estimate  of  potential  dietary  exposw^e 


f"*>ji'»^  es;iK"*vv-M»rT'  ol  a  food 
■sidje  siudtes. 


ta  jiilj<«.  soci-i  as  mitjation  dicty>s 
esidu*  r  icKiC  ai  consumed  win 


(12)  Theproposed  tolerance  must  reflect  the  maximum  residue  llkefy  to  occur  m  crops  and  meat,nnlMi/ooultn>  kjts 
(i3)Re«idue  data  for  outdoor  domestic  uses  are  requrod  if  home  gardens  are  to  be  treated  and  the  horrw  garden  u: 


( 
established. 


se  pattern  .i  diftefem  iron-,  the  jse  oatiam  cm  wr«cr  mt  loifjr^x*  was 


§  1 58. 1 30    En  vironmentai  fate  data  requirements. 

(a)  Table.— Sections  158.50  and  158.100  Describe  How  To  Use  This  Tabi^  To  Determine  the  Environi^n-ai.  Fate  Data  Reouiremlnts 

AND  THE  Substances  To  Be  Tested. 


Kind  of  data  required 


(b)  Notes 


Degradation  studies-lab 

Hydrolysis 

Photodegradation; 

In  water 

On  soil , 

Inair 


(1| 
(2» 


Environmental  fate  data  requrements  general  use  patterns 


Terresmal 


Food 
crop 


Nonfood 


Aquatic 


Food 
crop 


Nonfood 


Greenhouse 
Food 


crop 


Nonfood 


Porest- 


Metabolism  studies-lab 

Aerobic  soil 

Anaerobic  son 

Anaerobe  aquatic 

Aerobic  aquatic 

UoMMy  stuites 

Leaching  (adaorplion/desoip- 

lion). 
Volatilily. 

(Lab) 

(Field) 


(3) 


(2) 
(2) 


tR] 

R 
Cfl 

cn 


tfl) 

R 


tR] 


tCR] 
[CR] 


tR) 
R 


[R] 


[R] 


tR) 
R 


R 
IRl 


CR) 


(R) 
R 


[R] 


R 
tfl) 

CR) 


[R] 


tR) 


tCR) 

tCR) 


CR] 


(CR) 
(CR) 


IRl 


R 
CR 


[Rl 


CVynes- 

tK 

outdoor 


•.>0ie  ir  suocxir 
MP 


Teal  aubstano* 

Qukte- 
Inas 

^B\&  tc  su''(>.ir^        rrHerenoa 
tP  No. 


[R] 


tR) 


tR) 


TGAI  or  PWRA 


'C>A.  »  PAiRA 


TloAl  or  PAIRA  'GAI  a  PAIRA 

TGAI  or  PAIRA    ,.   .,  TGAi  or  PAIRA 
T&Ai  or  PAIRA I  TGAI  Or  PAIRA 


TGAI  or  PAIRA 
TGAI  or  PAIRA 
TQAI  or  PAJRA.. 
TGAI  or  PAIRA 


TGAi  or  PAIR* 


TGAi  or  PAIRA 
TGAI  or  PAIRA 
TGA  or  PAIRA  . 
TGAJ  or  PAIRA  . 


TGA/  or  PAIRA 


161-1 

161-2 
161-3 
161-4 


18J-3 


16^-2 
163-3 
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(a)  Table.— Sections  158.50  and  158  i 00  Describe  How  To  Use  This  Table  To  Determine  the  ENvmoNMCWTAL  Fate  Data  Requirements 

AND  THE  Substances  To  Be  Tested.— Continued 


Environrnertal  fate  £jaU  requifements;  gw*™!  "*«  patterns                                                      Tast  aobslAJk^ 

Terrestnal          I            Aquatic 

Greenhouse 

Forest-       l^™3- 

Indoor 

Date  to  support 
MP 

Data  to  support 

lH>es 
refer  erxre 

^  '  '^°«' !  'r 

Nonfood 

Food 
crop 

Nonfood 

ry 

tic 
outdoor 

EP 

No 

OissvA&on  studie6-toid 

CR] 

[R] 

CR] 



TEP 

TEP 

164-1 



CR] 

cm 

TEP 

TEP 

164-2 

Wl 

TEP _ 

TEP. 

164-3 

CR 

tCR] 
[CR] 



164-4 

ccni  _ 

TEP _ 

PAIRA 

TEP «... 

PAIRA  

164-6 

Amjmutelwr  sftjttos 
Rotational  crops: 

(5) 

(6) 

(7) 

(8) 

(8),  (9) 

CCR] 
CCfl) 
tCR] 
[CR] 

165-1 

(F«kfl     .- 

'CCR] 



TEP,. 

TEP -..- 

TGAI  Of  PAIRA 

TEP- _ — 

TEP  — 

TEP -..,. 

TGAJ  or  PAIRA 

TEP 

165-2 

tCR] 
tCH] 
ICHJ 

165-3 

[CR] 

ccni 

(CR] 



165-4 

In   aquatK   nontargat   organ- 
isms. 



165-5 

Key  R  =  Required;  CR  =ConditK)nail»  wqured:  [     ).:  Brackets  (re   [Rl.  tCRll  indicate  reqwements  tfiat  apply  wtien  an  expt  .mental  use  permit  is  twing  sought.  TGAI  =  Technical  grade  of 
the  active  ingredient.  PAiRA=   Pure"  active  inqredienl-raOio  iaijeted,  TEP  =  Typicai  end-use  product;  EP  =  Ena-use  product, 
(b)  Notes.  — ■''he  'ollowwig  notes  are  referenced  in  coiumn  two  ot  the  tab'e  ;cn!ained  n  oaragrapn  (a)  of  this  section 

(1)  Not  reqursd  i  uM  »i«l»es  appkcason  lo  »o*s  so<oiv  by  miectjon  3f  ir*  Droduci  aiio  the  scii  ar  By  incxarporation  ot  the  product  into  the  soil  upon  application. 

(2)  Required  on  case  by  case  basis  depending  on  product  use  partem  a.-ii  oL-er  pertjnenl  tactcrs 

(3)  Not  requrad  if  anaerobic  aquatic  inetaOo*«ni  study  f-as  been  conauced 

(41  Required  if  pesticide  lesKfcies  do  not  readily  dissioate  m  soil  ^  ^  .         .    j  ,•      - 

(5)   Confined   accumulation    study    is   reqursd    wnen    A    'easoraDiy    >cres«eaI5i9    that   any    lood    or    'e«d   crop   may    be   subsequently   planted   on   the    srte   of   pesticide   application 
16)  Field  accumulated  study  s  required  1  siqniftcam  Destiode  -esiaue  s  tii-piv  'o  oe  present  m  soil  at  'ime  ot  plant  crop,  as  evioencea  by  residue  data  obtameo  from  confined  accumulation 
Study 

(T)  Requir>?d  if  it  is  lesonabtv  tor^seeabte  mat  waler  a'  trealart  Vs  may  he  'jsed  »or  ■nxiatx.n  purcoses 

181   Requireo    t  signficail  concentrations  ot  ttw  active  .rajrwiieni  a^acx    is  prin.:,pai  aegracMiion  proOocJs  are  Hkeiy  to  occur  m  aquatic  environment?  and  may  accumulate  m  aquatK 


or^nisms 

I9j  Required  unlee 


tolerance  or  actmn  level  lor  hsn  r-,as  :v»r 


§  158.135    Toxicology  data  requirements 

(a)  Table  —Sections  158  50  and  158  i  00  Descpibe  mow  tc  use  This  Table  To  Determine  the  Toxicology  Data  Requirements  and  the 

Substance  To  Be  Tested 


Kinq  of  lata  'equred 


Toxicotoqv  ridta  reouirements.  general  use  patterns 


Test  sutjstanoe 


Tenestnal 


Food 


Nonfood 


Aquatic 


Food 
crop 


Acute  iest:r-g 


Oral  lD  , 


Dermal  i_D  , 


Inhalation  LC  i.— rat 

Pnman/  eye  rr  taticn— raopit... 

Pnmafy  tler-'i  rrtaton _ 

Derrnal  sensitization 

Acute     deia.ed      Neuro*.o». 
city — hen 

SuOchronjc  testing 
90-day  feeding — rodent,  norv 
rodent 

21  -day  dermal > 

90-day  dermal 


90-day  mnaiation— rat.. 
9C-day  neurotoxicity.... 

Hen 

Mammal 


Ctwomc  testing 

OironK  feeding— 2  scp 
rodent  and  nonrodertt 

Oncogamcity  study— 2  ipp 
rat  and  mouse  prefenad 

Teratogenicity— 2  species 

Reproduction.  2^^anaratioii , 


Mutagenicity  laaing 

Gana  mutation 

Chromosomal  aper ration 
Other  mechanisms  of  muta- 
ganicity 

Special  testing 
i3ananl  metaboHam -.. 


(1) 


(1).  (2) 


(16) 

(2) 

(1).(2) 

O) 

(4) 


(17) 


tRJ 


CR] 


[R] 
CR] 
CR] 
CR] 
Ifl] 


CR) 

(18)  [CR] 

(51.  (19)  -  [CR] 

l6)  tCPl 

-  [CRi 

(7) 
(8) 


(9).  |13),  [R] 

(20) 

(9i,  121)  (R] 

ilOl    (15)  Ifl] 

(11).  (14)  (R) 


(221     tP] 

|22I     [R] 
122)     [R] 


(23)     [PI 


fRl 


CR] 


CR] 
CR] 

CR) 
CR] 
CR] 


CCR] 
CCR) 
CCR] 
CCR] 


'  CCR) 

;  CCR) 

CCR) 
tCR) 


CCR) 

(CR) 
(CR! 


tCR) 


CR) 


CR] 


CR] 
CR) 
CR) 
CR) 
CR) 


CR] 

CCR] 
[CR] 
tCR) 
CCR] 


[Rl 

[R] 

[R) 
[R] 


[R] 
(Rl 

[R] 


[R) 


Nonfood 


CR) 


CR] 


CR) 
CR) 
CR) 
CR) 
CR] 


tCR) 
CCH] 
CCR) 
CCR] 


CCR) 

CCR] 

CCR) 
[CR] 


[CR] 

[Cfll 

fcp; 


CCPl 


Greenhouse 


Food 
crop 


CR] 


CR] 


CR) 
CR] 
CR) 
CR] 
CR] 


CR] 

CCR] 
CCfl] 
CCR] 
CCR] 


CR] 

CR] 

CR) 
CR) 


(fl) 

[R] 


(R) 


Nonfood 


CR] 


CR] 


CR) 
CR) 
CR] 
CR) 
CR) 


CCH] 

ten) 

ICR] 

(cni 


CCR] 

CCR] 

CCR] 
CCR) 


CCR) 

(CR) 

[CRl 


(CR) 


Forest- 

ty 


CR] 


CR] 


CR] 
CR] 
CR) 
CR] 


CCR) 
CCR) 
CCH] 
CCR] 


[Domes. 

tK 

outdoor 


CR] 
CR] 


CR] 
CRl 

[R) 
(R] 

(Rl 


CCR) 

tCR) 
[Cfl] 
ICR) 


CCR) 

CCR] 

CCR] 
CCRl 


(CR) 

tCR] 

(CR) 
(OR) 


Data  to  support 
MP 


(Rl 


CR) 


CR] 
CR] 
tR] 
[Rl 
(Rl 


CCR] 

(CR) 
(CR) 
(CR) 
CCR) 


MP  a  TGAI  , 


1     (Guide- 
lines 
Data  lo  support     i  retererice 
EP  No 


EP*  or  EP 
dilution'  & 
TGAI 


(CR)  i  CCR) 
[CR]  ;  [CRl 
(CR)       1  [CR] 


[CRl 


CCR) 


CCR) 
(CR) 


[CP] 
[CR] 


(CR) 

(CR) 
[OR] 


[CR] 


MP  &  TGAI  1 

EP-  or  EP 

dilulion"  a 

TGAI 
EP'  h  TGAI 

81-2 

MP  S  TGAI 

e'-3 

MP  

EP- 

EP* .       .    ._     .... 

81-4 

MP     ' 

81-5 

MP                   

EP* 

81-6 

TGAI   _. 

TGA) 

TGAl 

TGAI      

81-7 
82-1 

TGAI 

TGAI 

TGAI _ 

TGAI 

TGAI  &  EP"  

62-2 

TGAI          

82-3 

TGAI 

TGAl 

82-4 
62-5 

TGAI          

TGAI 

83-1 

TGAI  _     

TGAI 

TGAI 

83-2 

TGAI      

83-3 

TGAI 

TGAI         

TGAJ 

83-4 

TGAI 

84-2 

TGAI              

TGAI _ 

TGAI 

84-2 

TGAI 

PAI  a  PAIRA 

64-4 

PAI  or  PAIRA  

85-1 

,j  M ! 
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Guide- 

tines 

relefwica 

No 

164-1 

164-2 

164-3 

164-4 

]b.. 

164-5 

•t«5-1 



165-2 

165-3 

165-4 

165-5 

(a)  Table.— Sections  158.50  and  158.100  Descrwe  How  To  Use  This  Table  To  Determine  twe  Toxicology  Data  Reouirevents  and  the 

Substance  To  Be  Tested— Continued 


Kina  of  data  recjured 


Special  rGQmremeni 
Docnesbc  animal  safety 


Toxioologif  data  raqurenwiH;  general  use  petlems 


Ten 


(b)  Notes 


TefnestnaJ 


Aqua»c 


Greenhouse 


Food 
crop 


Nontood 


Food 

crop 


Nontood 


Food 

croc 


Norrtood 


('2)     tCfl]        I  (CR] 


tC«] 


!CR] 


Forea- 

nr 


[CRl 


Domes- 
tic 
oMdoor 


tCR] 


Oau  10  9i4ipo(1 

MP 


Choicft... 


OMto*i4SWt 
EP 


CItoios-. 


Gude- 
tnt 

ilvonc 
Na 


a&-i 


.ID  ^^^    n  =  Beou»ed   data.   CR^  Conditionally   required,    t     ]  -  Bracl^ets   f  e     tR].    [CR])    indicate   data   requrements   that   apofy   «»hen   an   expenmeotal   uso   o.^'W   -s   heifw   soiraK- 
MP^Manufactunng-use  product   EP=  End-use  procjcl  (asterisk   ,n<*cates  mat  reg.strants  ol  endfse  oroOuctTtCKmu.a-ed  tronT^iste-M    '^in^^t^.^  T.:!^^;,    .^^  J^!^. 

It:SS^.l^nc*^"ci^  s't^'IC^'  '""  "'  ""^  '"'^  "^'^^'    ''^='"^     "^""^  "'^"^-    ""'"*-  ''^'    -^  -^-^^    'a*o.a«S,.  C^«     _-•..  ..    .^^^^    ... 

(I))  Notts— The  »o*lowiog  notes  are  reterertced  in  column  two  0<  the  taCMe  contained  in  paragrapfi  (aj  ot  this  secikxi 

(I)  Not  required  if  test  matenal  is  a  gas  Of  higtily  volatile 

;?!  H^  ^"f?  i  '^'  '"^'®"*  Has  pH  less  than  2  or  greater  tfian  1 1  5,  such  a  proOuci  w*  be  ciassAec  as  icxiaty  caleoory  i  on  the  bas«  o»  potential  eye  and  dermal  mtalion  eftects 
(3)  Not  required  if  repeated  contact  with,  human  slun  does  not  result  under  condition  ot  use  ^^  u»  <,,«  o  m  uoi   «>  .rnauun  hiwos 

(41  Not  required  unless  test  matenal,  is  an  organophosphate,  or  a  metabolite  or  degradation  product  ^.em  j'  *^.cf  causes  aceV  choluvst9ra«=  -)„pn«;s.^-  ry  „  anjcti»*y  related  tc  a 
substance  ttiat  causes  delayed  neurotoxicify  -»     ^  -  •  ^\„MMm^  itmanu  u.  ■ 

(5)  Required  it  use  involves  purposeful  dermal  application  to,  or  prolonged  exposure  o<  human  sl!tn 

n\  S^^^/J^  IS"  I^"  Jl'!22?'*^  inhalatior  e«posure  at  a  concentration  hkehi  to  be  toxit    A  test   «1t^   aj-stijr   o-   ?i    dart  s  reom-M  «   :*sj,.vi*  a   ,is«d  on  lobacco 
(7   Heqiared  il  acute  delayed  neurotoxKity  test  showed  neuropathy  or  nouroloiociTy  or  it  aosety  related  structuralty  to  a  co-rip.-Hjnci  ^<r*  car  .rvju,  <=  t-^st  etit^  -s  --jo^^aj. 

(8)  Required  if  acute  oral,  dermal,  or  inhalation  studies  showw)  neuropathy  or  neirotoxicny 

(91  Studies  designed  to  smultaneously  mSet  the  requrements  of  both  the  chronic  leeding  and  onc<xjenicr%  stud««  ca-  be  conav:l-c  II  the  pesticide  s  used  on  lood  the  chronic  rtxlenl 
feeding  study  must  be  least  24  months  and  the  chronic  nonrodent  (le.,  dog)  feeding  study  must  be  at  ieasi  -2  mon.^s  l-of  non  Oad  us»-s  a  du-at^Srt  «  ta«  12  iw»»  iSr^SS^dwIc 
rodent  feeding  study  wouK)  usually  be  sutfiaeril.  ~.   —  -.  .«— ••    ^  iiwn.i»  nr  ■>«.  >.3>urK. 

(10)  Required  to  support  products  intended  tor  food  uses  and  to  support  products  mienoed  tor  non-tood  uses  if  siqn  (.-..an;  sur^-^  -t  o<  nur-,a-  u.^. 
be  expected 

(II)  Recwired  to  support  products  intended  tor  'r)Od  uses  and  to  support  products  intended  tor  nonfood  uses  if  use  of  the  o',>iu;i  us  iftr-t,  tc  '»s.^i' 
human  Hesoan  which  s  significant  in  terms  of  the  frequerx:^  of  exposure  magnft.de  o'  eirposure  or  tfie  .Hi'aiior  ,^'  expcisure  ty  e.  ,-.i_,«j  pe5,[» 
apparel,  diapers,  or  beddmg.  insect  repellents  appded  directly  to  tximan  ski.i,  swimrning  pool  additives,  constant -reieasp  KWoor  Dest>-»'>ss  «ik  ',  a^r-   i-if» 

(12)  Required  on  a  case  by  case  basis  ►"  ^^i*- 

(13)  In  most  cases,  where  Ifieoretical  mammuni  residue  contrtiulKxi  (TMRC)  exceeds  5(i%  oi  the  ma 
study  IS  requred  to  support  a  temporary  toteranoe. 

(14)  In  most  cases,  where  theoretical  ma»um  residue  contnbubon  (^RC)  exceeds  5.n%  ot  the  maximum  perm.-ted  iniaKe  (MP.)  a  tirst  generation  (or  tonoert  mtenm  report  on  a 
multigeneration  reproduction  study  «  required  to  support  a  temporary  tolerance  yc^ouui    ,u>   imiyaj  iruenm  rgpon  on  a 

( 1 5)  A  terotoiogy  study  m  one  species  \»  requred  to  supixxl  a  tempora^v  tolerance 

(16)  Required  on  a  case-by-case  basis  to  support  registration  of  products  for  irxJooi  use 

(17)  Required  if  inienoed  use(s)  of  tfie  pesftade  product  is  expected  to  result  ir  lunar  e«posu/e  Ic  trie  p'oduct  under  the  loHowmo  corvknons 
(i)  Huntan  exposure  IS  via  the  oral  route  and  ■vw..«uu.= 

1.^  ^''^^^Sf^^"*;!^  exposure  IS  over  a  Innited  portion  of  the  human  Ittespan,  vet  is  signf.cant  ir  terms  of  the  frequency  ol  aKposure,  magntuda  ol  exposum.  or  the  duration  ot  Bxnosure 
(foi  example,  products  requmng  a  temporanr  tolerance  to  support  an  expenmentai  use  oermii  cy  emergenrv  e.empDoa^  —.——        -sr  "-•  «•  <»>tiuou.»  or  bh  uninn  oi  aiposure 

(18)  Required  if  interxled  usels)  of  the  pestiade  product  is  expected  to  result  m  riuman  exposure  tc  the  product  i«x»ar  ttw  Mowlna  conditions- 
(i)  Human  exposure  n  via  skm  contact.  ^ 

(il)  Expected  human  skm  contact  «  not  purposeful,  and  such  exposure  is  of  limited  tr<Kjuencv  and  duration  (lor  example  such  exposure  could  result  tram  use  ot  c»rt»r  ctsi^tnaoL  Injid 

fumigant    or    agnculturrt   or    hcyrje/garden    |»st.cKJe    products,    and    other    crcumstarces    »t«re    the    Agency    deiennines    that^nwe   than    acute    dermal    am<Sw^»ai   i^    iS 

(in)  Deta  from  a  subchronic  90-day  dermal  toxicity  study  are  not  required  ~^-,    ^^   •tm    u^oiiuv    ■    m    mauaf.    ana 

(19)  Required  if  pesticidal  use  will  involve  purposetui  application  to  the  human  skm  o>  wtH  'esult  m  comparable  human  exposure  to  the  pnyjuct  (e  a  swmmna  pool  tfoaaodas.  oaslndas 
lor  impregnatng  dothmg),  and  if  either  of  the  following  cntena  are  met  i~~'>^  ■"    •<;  v<j<i<t~^  le  «.,  swinmng  pooi  a^iaeciaes,  pasacoes 

(i)  Data  trom  a  subctwonc  oral  study  are  not  requirBd:  or 
IS  thelow  iTOWtv  '"^™**"  °*  "*  P™**^"  •  ''"°*^  "  expected  to  be  metabjIiTed  dittereitiy  by  the  ae- -a,  -ouie  o*  exposure  than  oy  the  ora  route,  and  a  melaboMe  of  the  active  n^adient 

(20)  Required  if 


'  cfw-  txwrng  age  rnav  rwasooati^ 

-'«'   ■.;»•■>.'(>  nver  a  porian  of  tha 
i-^--       •■• ,,  wd  tatxics  tor  wearing 

"w  v«*  ioi  lor»geO  »ttenm  repor-  or  «  ohronc  teed 


r  ot  the  lollowing  crKena  are  met 

.=  o  i!!f  °"!!S  ?2!S5!L?°*^'  *  '*^*'  5  "Ti"  '"  '^^^^^  •''*™''  exposure  to  the  p-oduct  products  ove.  a  s-gnAcam  portion  ol  the  human  bte-span  (tor  exarrne  products  nwoOed  tor 
use  in  and  around  residenoes,  swimming  pools,  and  endoeed  wortimg  spaces  or  thex  immediate  vicimry!,  or  a  k^'  ^va    i  <j  uwuivix.  prouuco  nienoea  lor 

il?,  J^  "^L??*^*'  a  tolerant  lor  the  pesticide  or  an  exemption  from  the  requirement  to  DCtam  a  tolerance  or  requires  issuance  ol  a  tood  additive  regulalioa 

(21)  Required  if  any  of  ttie  tottowmq  cntena  are  met. 

(i)  The  active  ingradien<|s|  or  any  c^  Its  (ttiar)  mstaboliles.  degradation  product*  or  impinties 

(A)  Is  structurally  related  to  a  recognized  carcinogen;  or 

(B)  Is  a  substance  mat  cause  mutagenic  effect  as  demonstrated  by  ry  vrtro  or  m  vitm  testmg  or 

(C)  P^otuces  m  S(*cnronc  studies  a  morphologK:  effect  (e.g.,  hyperplasia,  metaplasia)  m  any  organ  thai  rr-ay  lead  tc  neopiastir  -ha^'oe 

rX  , !??  -J*?.  '^yr   *   'P'*'.*'^   ?"■   "^   peatiode   or   exemption   Irom    the    requrement    to    obtain    a    tolerance     or    '€<]■,»«»    thp    ■s.<».fl->.»    .y    ■    nw    »i,]ip,.e    -^.j  nation     or 
ni  ..Si^  ?JT,S^!S^LSSSS1"  ^  V  TI?.'"^'*T"  "W""*  (W*  •  PC'*""  o*  **  'MhO"  l^-soan  »»»oh  •  s«}n<tK»nt  r  lerm,  pt  eBhe-  f*  tirr*  n*  e.yoi.arf  »-i3>.  or  t*  o,r  v   , 

°^Js^J^'^^T,,s^s^:s^^:^^'^  "'^ '"  ""'""^  ^'*-  *^"' "  ^-^'^^  ■"">-"•  "^""'^  ^^'^  ^^•'-  '^"  '"'^'*'  ^ '  '—-^  ■  •■  -^--  --~— 

(22)n)  Raqurwa  il  aiy  of  ma  Mtowmg  crtlana  ««  mat 

(A)  The  paaaade  pnxkicl  •  to  b«  uaed  on  tood  or  taed:  or 

(B)  Tha  paaacoa  produc:t  •  Htely  to  raauM  in  liiiriilEanl  hunwi  exposure,  or 

^^^^JOThe  active  ingredient(s)  or  any  ol  Its  (their)  mataboMes  is  stojcluraliy  related  to  a  mutagen  or  oncogea  or  belong-  to  any  chemical  dais  of  compounds  contami-yg  mutagens  or 

(II)  Tha  required  battery  ol  mutagenicity  tests  must  include  tests  appropr:ate  to  address  the  foiiowi'ic  tn-ee  catr^(-ine«.  m  arc^yria 

(A)  gene  mutations,  .«      • 

(B)  aiructutal  cntoriKiannial  abanations 


witr    tt^   :<«fti:trve8   sai   to'tr 


«  158  105. 


!9  S****  9®hotoxx:  eftects  as  appropnate  (or  the  test  substances,  eg,  numencal  chromosome  abberatjons  dre^  !  DNA  aamagt^  ano  repair 
{■)  Currently  raoognizad  tests  tor  each  of  theae  categonaa  ara  Islad  with  the  NatK>nai  Technica)  inlormation  Service  iN*  Si   Seiectx>'  oi  K 


d2«^!!15Tr4l3ts"'3'^SBli.^^^^  ""*   ^**""  ^  ***  '"^  impriv'amen'a  ,n  tri  tiki,  t^^^UriS' are  ei^-o^ir'ae^  to  d«^''w,^"lL''2!^n^  te«^'  ^nU^s^i^^n.'"^ 

(23)  Required  il  chrome  feeding  and  oncogenicity  studies  are  requirad 


§  158.140    Reentry  protection  data  rvquiramenta 


(a)  Table.— Sections  158.50  and  158.100  Describe  How  To  Use  This  Table  To  DETERi^tNE  the  Reentry  PROTECTtON  Data  Requirements 

AND  THE  Substance  To  Be  Tested 


Kindol  data  requirad 


(bJNolaa 


Terrestrial 


Reentry  protection  data  requlremenls.  genera!  use  patterns 


i  ONBf  taaatpawi — 

Soi  dhaipaMon 

Dermal  exposure  ,.. 

lr>halation  exposure 


_L 


(1) 

(1).  (4) 
(1).  (2). 

(3) 
(1),  (2), 

(3) 


Food 
crop 


CCflJ 
[CH] 
tCR) 

ICR] 


Nonfood 


tCR] 
CCHJ 
[CR] 

CCH) 


Test  wbatanca 


Aquatic 


Food 
crop 


Nonfood 


[CR] 
[CR] 
[CR] 

[CR] 


[CR] 

[CR] 
[CR] 


Greenhouse 


Food 
crop 


Nonlood 


Forest-    I 

l> 


(CR] 
tCHJ 
ICR] 

ICR] 


Oomes- 

tx; 
outdoor 


Indoor 


Data  It?  support 
MP 


Key:  CR=Condllionally  Required;  TEP  =  Typical  end-use  product 


TB». 
TB>. 
TEP. 

TEP. 


Data  to  support 
EP 


TEP_ 

TEP.. 
TEP.. 


Gudelme 

No 


132-1 
132-1 
133-3 

133-4 
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(b)  Notes— The  fottowing  notes  an  referenced  m  cohjmn  iwo  o'  me  table  contafned  m  paragraph  (a)  of  this  section. 

(i|  Data  are  reguirad  if  Itie  fo(low)ng  corxlitions  are  met-  ,^ 

(0<A)  The  acute  aemiai  I  05.  of  *e  technical  grade  of  active  ingredient  is  less  ttian  200  mg-ltg  (body  wetgfit),  or  (B)  the  acute  inhalation  LC«,  of  lt»  technical  grade  of  actrve  ingredient  is  less  than  200 

rrvg.m^  (for  a  one-hour  exposure)  or  (C 1  me  acute  oral  10.;^  of  the  technical  grade  of  active  mgredient  is  less  than  50  mg/Vg  (tx)dy  weighf).  or  (D)  neurotoxic,  teratogenic,  or  oncogenic  effect  or  oltier  adverse 

effects  as  evidenced  by  suJjchronic.  chrome,  and  reproduction  studies  would  be  expected  entry  of  persons  into  treated  sites;  or  (E)  the  Agency  receives  other  scientifically  validated  toxicological  or  epidomi- 

owgicai  evidence  that  a  pestode  or  residue  of  a  pesticide  cxiuld  cause  adverse  effects  to -persons  entenng  treated  sites  In  the  last  situation,  reentry  intervals  and  supporting  data  may  be  required  on  a  case- 

"^"^A^  end-use  product  -s  10  Be  registered  'or-  (A|  Application  to  growing  crops,  such  as  to  or  around  horticultural  and  agronomic  crops  that  are  fietd-  or  (xchard-grown;  (B)  application  to 
outdoorlraa  n^  an^  l(7es^  0^^^.  (C)  aooncalion  to  turf  crops  ar3  commercial  apol«;atK,ns  to  turt  (D)  applKation  to  parks  and  aiboretums.  or  (E)  app^cat«n  to  aquatic  crops 
^m)  And  ,t  iillrnar  9x|»sure  !o^s*lues  ot  the  pesucide  can  be  reasor^abiy  'o-eseen  This  apphes  primanly  to  pesticKtes  that  will  be  used  on  crops  where  human  tasks  will  mvolve 
substantial  exposure  to  residues  of  the  pesticide 

(2)  Data  required  if  appropnate  sunogale  data  are  lOt  available 

(3)  Data  'equired  if  the  acplicart  cnooses  to  use  the  allowable  o<pcsure  level  -neinod  tor  proposal  of  a  reentry  interval, 

|4)  Soil  dissipation  data  'equired  it  agncutturai  practice  involves  fiuman  tasks  that  would  cause  substantial  exposure  to  residues  sorbed  to  swl. 


Kind  of  data 


§  158.145    Wildlife  and  aquatic  organism  data  requirements 

(a)  Table.— Sections  158.50  and  158  ioo  Describe  how  To  Use  This  Table  To  Determine  the  Wildlife  and  Aquatic  Organisms  Data 

Requirements  and  the  Substance  To  Be  Tested 


MikHife  atxl  aquatic  organisms  data  requirements;  general  use  patterns 


Kind  Ot  data  -equired 


(b)  Notes 


Tarrestnal 


Food 
croc 


Nonfood 


Avian  and  Mammalian 

Testing 

Avian  oral  LD.«,      ...™ 

Avian  dietary  LCw....- — — 

Wild  mammal  toxicity _ 

Avian  reproduction  

Simulated    and    actual   fietd 

testing — mammals         and 

birds. 

Aquatic  Organism  Testing 

Freshwater  fish  iCv,        

Acute  LCm  freshwater  mver. 

teorates 
Acute     LCm    estuanne    and 

manr>e  organisms 
Fish    early    irte    stage 

aquatic     ir^^ertebrate 

cycle 
Fish  — Life-cvcle 
Aquatic  organism  accumuia- 

tjon 

Simulated  or  actual  f^id  test- 
ing— aquatic  organisms 


(1)    [Rl  tfl] 

(1)  tRl  tRl 

(2)  [CB]  I  tCfl] 

(3)  I  [CR]  I  (CRl 
(2)     tCR]  '  [CHI 


and 

life. 


(1).  (7)     tRl 

(1).  m   tFi] 


(4),  (7) 
(5) 

I 

16) 

(2) 


[CRl 


tCR) 


tCR] 
[CRJ 


[R] 
[Rl 

[CR] 

[CRl 


[CRl 
(CR) 


Aquatic 


Food 
crop 


(81     [CRl  [Cfll 


tfl] 

[Rl 

(CRl 

[CRl 

[CRl 


[HI 
[Rl 

(CR) 

I  [CR] 


(CRl 
(CRl 


[CR] 


Nonfood 


(Rl 

(Rl 

(CRl 

(CHI 

[CR] 


(R) 
[R] 

[CR] 

[CR] 


[CR] 
[CR] 


[CH] 


Greenhouse 


Food 
crop 


tCR) 
[CR] 


tCfl] 
[CR] 


(Nonfood 


[CR] 
(CRl 


tCRl 
[CR] 


Forest- 


Domes- 
tic 
outdoor 


[R]  tRl 

[Rl  [Rl 

(CRl  [CB] 

(CRl  tCR] 

(CRl  [CR] 


Indoof 
use 


(CRl 
(CRl 


tRl 
[Rl 

tCRl 

(CRl 


[CP] 
(CBl 


tCR] 


[Rl 
[R] 

[CR] 

[CR] 


[CR] 
[CR] 


tCR] 


(CRl 
[CR] 


Test  substance 


Data  to  support 

MP 


tgai., 
tgai. 
tgai.. 
tgai.. 
tep... 


tgai. 
tgai.. 


TGAI.. 
TGAI.. 


TGAI 

TGAI,  PAI,  or 

degradation 

product. 

TEP 


Data  to  support 
EP 


1  Guideline 
lelerence 
No   1 


TGAI 

TGAI 

TGAI „ 

TGAI 

TEP 


TGAI.. 
TGAI.. 


TGAI.. 

TGAI.. 


TGAI 

TGAI.  PAI,  or 

degradation 

product. 

TEP  


71-1 
71-2 
71-3 
71-4 
71-5 


72-1 
72-2 


72-3 
72-4 


72-5 
72-6 


72-7 


Key-  R  =  Bequired;  CR  =  Conditionally  Required,  tl  -  Brackets  (1  e  [Rl  tCRl  indicative  data  requirements  that  apply  when  an  experimental  use  permit  is  being  sought;  TCiAl  =  Technical 
grade  of  the  active  .ngredient  TEP  =  Typical  end-use  product  PAi       Pure    active  ngredient 

(bl  l*DTES  —The  folkjwing  notes  are  referenced  m  cokjmn  two  ot  the  table  contained  m  paragraph  (a)  of  ttus  sectwn, 

(1)  Tests  for  pesticides  intended  solely  for  mooor  application  will  be  required  on  a  case-by-case  basis,  depending  on  use  pattern,  production  volume,  and  other  pertmenl  factors, 

(2)  Tests  required  on  i  case-by-case  basis  depending  on  the  results  ot  lower  tier  studies  such  as  acute  and  subacute  testing,  intended  use  pattern,  and  pertinent  environmental  late 
characteristics. 

(3)  Data  required  if  one  or  more  of  ttie  following  cntena  are  met  ,  k^„ji 

(i)  Birds  may  be  subiected  to  repeated  or  continued  exposure  to  ttie  pesticide  or  any  of  ts  maior  metabolites  or  degradation  products,  especially  preceding  or  dunng  the  breeding  season; 

fii)  The  pestode  or  any  of  Is  rnaior  metabolites  or  degraaation  products  are  stable  m  (he  environment  to  the  extent  ttiat  potentially  toxic  amounts  may  persist  in  aviaii  feed, 

full  The  pesticide  or  any  of  its  maKx  metabolites  or  degradation  products  «  stored  or  accumulated  m  plant  or  animal  tissuea.  as  indicated  by  its  octanol/water  partiton  coeffKient, 
accumulation  studies,  metabolic  release  and  retentxjn  studies,  or  as  indicated  by  structural  similarity  to  known  bioaccumulative  cfiermcals.  u     ^  ^    k«      k-      ^ 

(ivi  Any  other  informatxxi,  such  as  that  derived  from  mammalian  reproduction  studies  mat  indicates  that  reproduction  in  terrestnal  vertebrates  may  be  adversely  affected  by  trie  antKipated 
use  ot  the  oestiode  product. 

(Mole   Pnor  to  conducting  this  test  to  support  the  registration  of  an  avicide   the  applicant  sfrouW  consult  the  Agency 

(4 1  CJata  required  if  the  product  is  intended  for  direct  application  lo  the  estuanne  or  manne  environment,  or  the  product  e  expected  to  enter  thie  environment  in  signrticani  concentrations 
because  of  Its  expected  use  or  mobility  pattern,  ^  ......  u      i  .^ 

(51  Data  Irom  fish  early  IHe-stage  tests  or  life-cycle  testa  with  aquatic  invertebrates  (on  whichever  species  is  most  sensitive  to  the  pestxade  as  determined  from  the  resutts  of  theacute 
toxicity  tests)  are  required  t  the  product  is  applied  directty  to  water  or  expected  to  be  transported  to  water  from  the  intended  use  site,  and  when  any  one  or  more  of  the  foltowing  conditrons 
appiy- 

(1)  If  the  pesticide  is  intended  for  use  such  mat  its  presence  in  water  is  iikety  lo  be  continuous  or  recurrent  regardless  of  toxicity;  or 

(H)  tf  any  LC.  or  EC»  value  determined  m  acute  loxicity  lesung  is  less  man  t  mq,  i,  or 

(ml  If  the  estimated  environmental  concentratxDn  m  water  is  equal  to  or  greater  man  0  3'  of  any  EC«,  or  LC»  determined  in  acutue  toxicity  testing;  or 

(ivl  If  the  actual  or  estimated  environmental  concentration  m  water  resulting  I'om  use  «  'ess  than  0  01  ol  any  EC^  or  LC%,  determinod  m  acute  toxicity  testing  and  of  ttie  lolkjwing 
conditKins  exist: 

(A|  Studies  of  other  organisms  mdicate  the  reproductive  physiotogy  of  ftsh  and  or  invertebrates  may  be  affected;  or 

(B|  Physnchemical  propartiM  indicate  cumulative  effects;  or 

(C)  The  pesticide  is  persalent  m  water  (e  g,  half -life  m  water  greater  ttian  4  days) 

(6)  Data  are  required  if  end-use  product  «  intended  to  be  applied  directly  to  water  or  expected  10  transport  lo  water  from  the  intended  use  site,  and  wtien  any  ol  the  lollowinfl  conditKjns 
appiy- 

11)  It  the  estimated  environmental  concentration  is  equal  lo  or  greater  lf«n  one-tenth  of  the  no-effect  level  »i  ttie  fish  early  life-stage  or  invertebrate  IHe-stage  or  invertebrate  life-cycle  test; 
or 

(n)  If  studies  of  other  organisma  indicate  the  reproductive  o^y»lok^gy  of  fish  may  be  affected 

(71  (3ata  Irom  tasting  with  tha  appiicants  and-use  product  or  t  typical  end-use  product  «  required  to  support  the  registratKjn  of  each  end-uae  pnxfcict  i»hich  meeta  any  one  ot  the  following 
conditions: 

(i)  *ie  end-use  oestKKle  will  tie  mtrxxJucad  directty  mto  an  squatic  environment  wtien  used  as  directed; 

(»)  The  LC»  or  EC«  of  the  technical  yade  of  acuve  ingredient  is  equal  to  or  less  than  me  maximum  expected  environmental  concentration  (MEEC)  or  the  aatimated  environmental 
concentration  (EEC)  m  the  aquatic  env»onment  when  the  end-use  pesticide  a  used  as  directed  or 

(ai)  An  mgredient  m  the  end-use  lormulatKjn  other  than  the  active  ingredient  «  expected  to  enhance  the  toxrcity  ot  the  active  mgreaent  or  to  cause  toxicity  to  aquatic  organisms, 

(8)  Required  if  significant  concernrations  ol  the  active  ingredient  and  or  its  principal  degradaton  products  are  likely  to  occur  m  aquatic  environments  and  may  accumulate  m  equate 
mganisms 


Kind  of  data 


rnt  !S  less  than  200 
:t  or  other  adverse 

togtcal  Of  eptdefTH- 
equired  on  a  case- 

B)  application  to 
D  aquatic  crops 
jsks  will  'Hvotve 
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§  158.150    Plant  protection  data  requirements. 

(a)  Table.— Sections  158.50  and  158.100  Describe  How  To  Use  This  Table  To  DeTERwiNE  the  Plant  Protection  Data  Requirements  and 

THE  Substance  To  Be  Tested. 


Plant  protection  data  regmraments  general  usa  patterns 

Test  aubatwica 

K«x)  o(  data  rsquired           (bl  Noiss 

Terrestnal 

Aquatic                   Greenhouse 

: 

Qulds- 

tnes 

Food 
crop 

Nonfood 

Ci^     ;  Nonfood  ■     1°^        Nontooa 
crop      :                        crop 

'>             outOoor                                          "^^ 

Oato  to  SUPCn^*         -f^  fence 
EP                                M.„ 

Target  area  pfiylotoxicity 

(1) 

<2) 

(2) 
(2) 





EP 

TGAI 

TGAI 

TGAI 

CP 

121-1 

Nontarget  area  pfiylotoxiaty 

Tier  1: 
Seed  germinalioo/ seedling 

TOAt 

122-1 

emergence 
Vegetative  vigor     

TRAI 

122-1 

Aquatic  plant  growth 

TftAI 

Tier  II 
Seed  germtnation' seedling 

(3) 





TGAI           , 

TRAI 

123-1 

emergence 
Vegetative  vigor    

(3) 
W 

(3) 

(4) 





TGAI 

TGAI—      -   

TEP 

TOAI 

123-1 

Aquatic  plant  growth 





TRAI 

123-2 

Tier  III 
Terrestnal  field   

TEP 

TEP 

124-1 



TEP 

124-2 

Key  TGAI  =  Technical  grade  of  the  active  ingredient:  EP-End-use  pfoduct:  TEUP^TyoR^i  end-use  product. 

{bl  Notes  —The  following  notes  are  referenced  in  column  two  of  the  taDie  containec  ir  pa^agrapr  (ai  of  this  section. 

(')  Data  are  required  for  Special  Review  and  certain  put)lic  health  situations 

(2)  Data  are  required  on  a  case-by-case  basis  to  support  (i)  Products  for  whK^  phjtotDxicit)  or-^ic-^is  a"s6  and  open  tterature  data  are  not  ai-aliabie.  (it)  products  that  may  pose  hazards 
to  endangered  or  threatened  speaes,  or  (iii)  products  tor  which  a  retHjttatite  presumption  aoainsi  reglst^8^o''  i  bpeo«Bl  ncvtow)  has  been  nneted. 

(3)  Required  if  a  25%  or  greater  detnmental  effect  was  found  m  1  or  more  plani  species  m  ttie  cor^esooodinc  t<>s«  pf  the  zrpwyn^  Tic 

(4)  Required  if  a  50%  or  greater  detnmental  effect  was  fourxj  on  arty  piari  species  in  trie  corresporKling  test  of  r'-^  .i  -:^vnxjf  titr 

^  1 58. 1 55    Nontarget  insect  data  requ  Irements. 


(a)  Table.— Slctions  158,50  and  158.100  Describe  How  To  Use  This  Table  To  Determine  the  Nos^arget  Insect  Data  Requirements  and 

THE  Substance  To  Be  Tested  i 


TGAI  ^  Technical 


pertinent  factors 
Tvifonmental  fate 


txeeding  season. 
«  m  avian  feed; 
rtrtion  coetficienl. 

)y  the  anticipated 


nt  concentrations 

lulls  ol  the  acute 
Itowmg  conditions 


I  ol  the  loltowmg 

•lowing  corxJitions 
ate  He-cycle  test; 

«  o<  the  following 

ted  enworvnental 

Ouatic  organisms 
imulate  m  aquatic 


Nontarget  msect  data  reaui't-ments  opne-s'  js*  patterns 

Test  substance 

Kind  of  data  required            (bl  ?i*otes 

Terrestrial 

Aquatic                     ^i'Bpn.^ovise 

Forest-       °°^ 

'^       i  outdoor 

i 

Indoor 
use 

Data  to  support 
MP 

Data  to  supfiort 
EP 

Gude- 
knes 

Pood 
crop 

Nonfood 

Food 
crop 

Nomood 

Food 
crop 

Nonfood 

ratarenca 
No 

Nontarget  insect  testing— 
polltnators 
Hooey    bee    acute    contact  !             (I) 

tRl 

tCR) 

[OR] 

[R] 
[CRJ 

tR) 
tCR] 

[Rl 
[CR] 

CR] 
[CR] 

tR) 
[CR] 

TGAI 

TEP        

TEP 

TGAI 

TEP .„_    ...., 

TEP....- 

• 

141-1 

LD„, 
Honey   bee— toxicity   of   resi-          (11   (2) 

141-2 
141-3 

dues  on  foliage 
Wild  bees  important  m  alfalfa                 (31 



pollination— toxicity  of  resi- 
dues on  foliage 

Honey  bee  subacute  feeding 
study  (reservedi 

Field  testing  tor  pollinators 

141-4 

(1) ;  icRi 

(CRl 

tCR] 

tCR] 

tCRl 

ICRI 

TEP...        ., 

WR 

141-5 

Nontarget  insect  testing- 
aquatic  insects 

Acute  toxicity  to  aquatic  in- 
sects (reserved) 

Aquatic       insect       life-cycle 
shjdy  (reservedi 

142-1 

142-1 

1 





-: 



142-9 

mg  tor  aquatic  insects  (re- 
served) 
Nontarget     insect     tasting- 
predators     and     parasites 
(reserved). 

- 

143-1  — 

- 

143-3 

Key  CR  =- Conditionally  required'  R^Required,  t     ]  =  Brackets  (le  [Rl.  (CRl)  indicate  daia  'eguo^-nents  that  apply  to  products  tor  which  an  expeotnenlal  uaa  pennt  ■  being  sought 

TGAI    Technical  grade  ol  the  active  ingredient,  tep    Typical  end-use  product 

(b)  Notes  — Ttie  lollowing  notes  are  referenced  in  column  two  ol  the  laMe  contained  'r  pa'agapr  la   i.v  this  section 

( 1 )  Required  only  if  proposed  use  will  result  in  honey  t>ee  exposure 

(2)  Required  only  wtien  formulation  contains  one  or  more  active  ingredients  hai/ing  ar  acuie  tDv  ot  .ess  Ihan  1 1  micrograms/bee 

(3)  Required  only  for  products  intended  for  foliar  application  to  alfalfa  grown  tor  seed 

(4)  May  be  required  under  the  following  conditions 

(i)  Data  from  the  honey  bee  subacute  feeding  study  indicate  adverse  effects  on  coionies  est>eciaii>  p'tects  ot^e'  tha^  ac^te  morality  (reproductive,  benavKxai  etc  ). 

(11)  Data  from  residual  toxicity  studies  indicate  extended  residual  toxicity  or 

(hi)  Data  denved  from  studies  with  organisms  other  than  bees  indicate  properties  oi  ine  pest'Cioe  beyond  acute  toxicity    such  as  tne  ability  to  cause  reproductive  or  civonc  eHects 
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§158.160    Product  parformanc*  data  requtrwnents. 

(a)  Table.— Sections  158.50  and  158.100  Describe  How  To  Use  This  Table  To  Determine  the  Product  Performance  Data  Requirements 

AND  the  Substance  To  Be  Tested 


lb)  Moles 

Product  performance  data  requirements,  general  use  patterns 

Test  substance 

Guide- 
lines 
refererK36 
No. 

Kmd  of  data  required 

Terr-BStnal          i            Aquatic 

Greentxxise 

Forest- 

Domefr 

tic 
outdoor 

Indoor 

Date  to  support 
MP 

[}ata  to  support 
EP 

Food 
crop 

Nonfood 

crop                              crop 

■ 
Efficacy  of  antiniicroeiai 
agents 
Products   for   use   on    hard 

sirfaces. 
Products  raqurmg  confirma- 
tory data. 

(1) 
0) 

(1) 

(1) 
(1) 

(1) 

(1) 

_ 

tCR] 

tCR] 

[CR] 

[CR] 
[CR] 

[CR] 

EP* 

91-2 





EP* 

91-3 



EP* 

91-4 

andlextile& 

EP* 

91-5 

" 

[CR] 

EP* 

91-7 

tMl  pests  associated  •mtty 

Products   for  treating  water 

systems. 

Efficacy  of  lun^odes  and 
nematicides 

[CR] 

tCR] 
tCR] 



ten] 

EP* -... 

EP*.. „... 

91-8 



93-16 

toxins. 

Key-  CR=CondHionalty  Required:  [  )  =  Bracfiets  (ie .  [CR])  indicate  data  requKsments  tt^at  apply  to  products  for  wt)ich  an  aiqiedmerTtal  use  permit  is  bemg  sought.  EP  =  End-use  product 
(asterisk  ndcates  that  regntrants  of  end-use  products  formulated  from  registered  manutactunng  use  products  are  responsMe  for  submission  of  ttiese  data). 

(b|  NOTCS.— The  foftowmg  notes  are  referenced  m  column  two  of  the  table  contauied  in  paragraph  (a)  of  ttus  sectioa 

(1)  The  Agency  has  waived  aH  requrements  to  submit  efficacy  data  sicept  if  use  of  Ihe  pesticide  bears  a  daim  to  control  pest  microorganisms  that  pose  a  threat  to  human  health  and 
whose  presence  cannot  readily  be  observed  t>y  the  user  mciudmg,  but  not  mnited  to  rmaowqanisms  mtecnous  to  rtian  m  any  area  of  ttie  inanimate  environment  However  all  registrants  must 
be  able  to  ensure  ttuit  the*  products  are  efficscious  wnen  used  m  accordance  with  labei  directions  and  commonly  accepted  pest  control  practices.  Ttie  Agency  reserves  the  nght  to  require,  on 
a  case-by-case  baaa.  submiaaion  of  efficacy  data  for  any  pesticide  product  regisierea  or  proposed  tor  registration  when  necessary. 

§156.165    Bforatkmal  Pasticida  Data  Requirements 


(a)  Table. — Sections  158  50  and  158.100  Describe  how  To  Use  This  Table  To  Determine  the  Biorational  Pesticides— Product  Analysis 

Data  Requirements  and  the  Substance  To  Be  Tested 


■ 

(b)  Notes 

Borational  p« 

__„.. 

product  ana 

18,  general 

use  patterr 

y 

Test  substance 

Guide- 
lines 
reference 
No. 

Kind  of  dau  requred 

Terrestnal 

Aquatic 

Greenhouse 

Forest- 
ry 

Domes- 
tic 

outdoor 

Indoor 

Data  to  support 
MP 

Data  to  support 
EP 

Food 

crop 

Nonfood 

Food 
crop 

Nonfood 

a^     S"»«- 

Product  analysis  biochemical 
and  microbial  agents 

[R] 
[R] 

[Rl 
[OR] 

[Rl 

[Rl 
[R] 

[cni 

[R] 
[R] 
(Rl 
[CR] 

[Rl 

[Rl 
[Rl 

[CR] 

[R] 

[R] 

[R] 

tCR) 

[R] 

[Rl 
[Rl 

[CR] 

[R] 

IR] 

[R] 

[CR] 

ini 

[Rl 
[Rl 

[OR] 

[R] 

[R] 

[R] 

[CR] 

[R] 

[Rl 
[Rl 

[CR] 

[R] 

[R] 

[Rl 

[CR] 

[R] 

(Rl 
[R] 

[CRl 

[R] 

(Rl 

[R] 

[CR] 

[R] 

[Rl 
[R] 

[CRl 

[R] 

[R] 

[R] 

[CR] 

[R] 

[R] 
[R] 

[CR] 

[R] 

[R] 

[R] 

[CR] 

[R] 

[R] 

[R] 

[CR] 

MP 

EP* „ 

EP* 

151-10, 

Manufactunng  process 

(1) 

(1) 
(2) 
(3) 

MP  

20 
151-11, 

DiscussKXi    of    formation    of 

MP       

EP* 

21 

151-12, 

unintentional  ingredients. 

MP        

EP*  

22 

151-13, 

MP 

EP* 

23 

151-15. 

Ana*ytical  metfxxJs 

MP 

EP* 

25 
151-16 

Ptiysical  and  chemical  pro(> 

|4| 

MP  a  TGAI.  . 

EP*  a  TGAI    

151-17. 

ardes. 

MP          

MP    

26 

151-18, 

27 

(b)  Notes  —The  lollowing  notes  are  referenced  m  column  two  of  the  tatJie  contained  m  paragraph  (a)  of  this  section. 

(1)  If  an  Bxpenmental  use  pemut  «  bemg  sought,  a  schematic  diagram  and  ex  descnplior  of  the  marxitacfunng  process  win  suffice  if  the  pesticide  is  not  already  under  lull  scale  production. 

(2)  For  pestKioes  m  the  production  stage,  a  rudimentary*proOuct  analytical  -netrioa  and  data  will  suffice  to  support  an  experimental  use  permit. 

(3)  If  tests  are  to  be  conducted  on  beginning  materials,  tt>e  Agency  will  warve  the  i-equirements  for  innocuous  inert  ingredients  such  as  com  meal,  water,  silica  and  similar  matenala. 
(*)  Routinety  required  lor  products  produced  by  an  integrated  formuistion  system  Bequired  on  a  case-by-case  basis  for  other  products  or  materials. 


:OUIREMENTS 


Guide- 
lines 
referenoo 
No. 

iport 

91-2 

91-3 

91-4 

91-5 

91-7 

91-8 
93-16 

;  End-use  product 


fHjman  health  and 
III  registrants  most 
ight  to  require,  on 


JCT  Analysis 


GuKJe- 

lines 

reference 

No. 

)port 

151-10, 

20 

151-11. 

21 

151-12. 

22 

151-13. 

23 
151-15. 

25 
151-16 

151-17. 

26 

151-18. 

27 

I  scale  production. 
I  similar  matanals. 
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(c)  Tabi£.— Sections  158.50  and  158.100  Describe  how  To  Use  This  Table  To  DrrtRMtNC  the  Bhdratxjnal  PES-naoes— Residue  Data 

Reqihremekts  and  the  Substances  To  Be  Tested 


(d)No«es 

BUxatlonil  pe»bcide»-residue  daw  requirementa;  general  uae  patlema 

Test  sutManoa 

Qude- 
tnes 

Kind  of  data  required 

Terrestrial 

Aquatic 

Greenhouse 

c              1    Dormw- 

Food 
crop 

Nonfood 

Food 
crop 

Nonfood 

"^       Ncvitood 

fy 

»c        !    indoor    '     °'"  ^  ***°'l     '     ^aa  to  tinnrt     i  reteneno* 
outdoor    1                  ^               "^                              EP                       f« 

Biochemical  agents: 

Chemical  identity  

(1),  (2), 
(14) 

(1).  (3). 

(14) 

(1).  (U) 

(CR) 
CCfl] 

[CR] 
rcHi 

[CR] 
tCR] 

[CR] 
tCRJ 

t<») 
tCR] 

[C»] 

tCR] 
tCR] 
tCR) 

tCTI) 
tCR] 
[CR] 

[CR] 
[CR] 

1 

[CR]         ICR7 

! 

[CR]         :   [CR] 

1 

[CR] 
[CR] 

(CR] 
[CR] 

tCH)     . 
CCR] 

[OR] 
tCR] 

[CR] 
[CR] 

TTiiM 

TGAI 

153-3 

153-3 

Drecdoos  for  us* 

Nature  at  the  residue 

tCR] 
[CR] 

rcR] 

[CR] 
[CR] 

(cni 

PM«A                             FAJfiA 
PAIRA  &  oiam            p/^ih),  4  piani 

metaDolne*                iTeiatraMe* 
TGAJ  »                       '  jA   * 

metaOomas                m'MtxXiies 

TCP...    _   .                         TPB 

153-3 
153-3 

153-3 

Lwestoctt 

(1).  (4), 

ReSKlue  analyticM  method 

(14) 

(1).  (5).    ten) 

(14)  ! 

(1).  (141  '  [CR] 
(1),  (6)  '  (CR] 

Magnituda   01   the  reeiduea: 
&0P  field  Inals 



Prxx»8sed  tood/feed 

[CR] 

FP 

EP 

1S3-3 
153-3 

153-3 
153-3 
153-3 
153-3 
153-3 

153-3 

153-3 

Meat/mik/poultry/eggs 

(1).  (7) 

(1).  (8) 

(1).  (9) 

(1).  (10) 

(1).  (11) 

(1).  (12) 

(1),  (13) 
(15) 

(CR) 

(CR] 
(CRl 
[CR] 

TtsAl  IV  f^Htf 

Potable  water 

metaboiRes               rn.-t«wk:et 
EP                              ^^ 

Rsh 

tCflJ 
[CR] 
tCfll 

rcR) 

FP 

FP 

Irrigated  crops 

..._j. 

FP 

FP 
FP 

Food  handling  

[CR] 

EP 

ReducSoo  of  residue 

tCRl 
tCR] 
[CR] 
(CR) 

tCRl 

[CRl 
[CR]  . 
[CR] 

[CR] 

R9S«)U8  of 

concern 

Residue  Of 
cortoerrv 

Resdueof 
concern. 

Proposed  tolerance _... 

Resonat>le  grounds  m   sup- 

concern 

port  of  the  petition 
KfcCTobial  agents  

tCRl 

rcR] 

[CR] 

[CR] 

tCRl 

153-4 

'■ywc*  »rr1-i«p  product 


Key    R  =  Regured  data;  CR  .-CoodittonaHy  requred  data.  TGAi  -  Techmcat  grade  o*  the  active  ingredient    PAIRA^Pure  active  mcywient  radio  labelod   TEP 
MP  =  Manufactunna-use  product  [     ]  ^Braciiets  (le,,  [R]   [CR]  indicate  data  requirements  thai  a.TO<y  when  ar  expenmentai  use  perrT»i  »  being  sooahi 
(d)  Notes,— The  following  notes  are  referenced  r  column  two  of  the  latjie  contamea  m  pafagraph  (O  of  Bus  sectio^i 

(1)  Residue  chemistry  data  requirements  Shan  appfy  to  t)tochemicai  pest  control  agent  products  when  one  or  bot^  o(  r*  to*iowv>5  .^-xitxv'^  *;>■*,• 
0)  Tier  H  or  III  toxicology  data  are  required,  m  ipecified  lor  biochemical  agents  r  table  (al  ol  this  section,  or 
(i)  The  application  rate  of  the  product  exceeds  0.7  ounces  (20  grams)  active  »igredient  per  acre  per  application 

(2)  The  same  chemical  identihi  data  as  required  under  1 158  120  are  requrod.  with  amphasn  or  mpunties  thai  ooulo  constitute  a  reaSuf-  txooie'T: 

(3)  Requred  mtormation  ndudes  crops  to  be  treated,  rate  of  application,  number  and  tutwig  of  applications  prehwvesi  ntervais  ar>a  reveva">  restn.  w-rti 

(4)  Data  on  metatwiisiTi  m  Iwestock  are  required  when  raariues  oca*  on  a  ln«stocl<  feed,  or  tf*  pestiooe  o  to  be  apc»ed  *-Bctiv  tt  *vesick> 

(5)  A  resKkje  method  suitable  tor  enforcement  of  toterartce  ■  needed  wfwoovef  ■  numeric  tolerance  ■  proposed  Eiemptiorw  from  tne  'eo-ire-vr  •>■  »  t.^j-, 
an  analytical  mettxxl 

(6)  Data  on  the  nature  and  level  of  residue  In  processed  lood/teed  are  required  whe^.  deieciat'ie  res»jj«>$  could  corxrentraie  ori  pre  Wi 
additive  tolerance 

(7)  Livestock  feeding  studies  are  required  whenever  ■  pestiaOe  occurs  as  «  residue  r  ar  lives!oo>  teed   t>ect  a&oiicaijor'  to  *v»s:-_-ct  jstt,  w*   i»j.j, .-  v,,-\»  ■■..^t-^^-,] 
(6)  Data  on  residues  m  potable  water  are  required  whenever  a  pestode  a  to  tie  applied  du-actty  to  water  uniesi  <  ;,<i"  tie  detenvnec  »-,a'  t-*  ;re,tiv  *,.•..,  », ,,«.■  ,,,->.  .^,  ,.. 

lor  drntung  purpose,  by  man  or  animals. 

(9)  Data  on  residues  m  fiah  are  requred  whenever  ■  pestode  is  to  be  apo'«d  drectty  to  water 

(10)  Data  on  residues  m  ungated  crops  are  required  wtien  a  pesticide  is  to  be  applieo  dnectty  to  water  thai  couia  he  jsefl  tor  rnqati.^^  >  cc  r^Qvi:-'  m. »•„>!,  hj  *  a^  .■ 

(11)  Data  on  residues  r\  lood/feed  m  food  handing  estatilishments  are  required  whenever  ■  pecticxJe  is  to  be  usee  ir  food  leefl  ">ar<1iir.g  es:a:>iis*i^»>"'s 

(12)  Reduction  ol  residue  data  are  required  wfien  tfie  assumption  of  tolefance  level  residues  results  m  ar  unsafe  levw  o'  exposure   Oan  -y  f^-e  n-.e  -^  residue  In  fooo  at 
be  used  to  ooom  a  more  precise  estimate  of  potential  d«tar>  exposure 

(13)  The  proposed  tolerance  must  reflect  the  maximum  residue  liliety  to  occur  in  croos  and  meal  milK  ixx/itry  eggs 

(14)  Flesidue  data  for  outdoor  domestic  uses  are  required  if  home  gardens  are  to  be  treaisa  and  the  horrie  owoc''  !.>;e  patter-  .s  r»#erf.r„  ..  ^  -np    -.^  .wrirv-  ,-,   «.,.^  t^*  tr.f^*> 
estaMsfted 

(15)  Residue  data  requirements  shaU  apply  to  mcrotjiaJ  pest  control  products  when  t.^,  k  q,  ^^g,  m  tox>co*ogy  data  a"  -etLn-eo  a  wt-a'»3  '■>  ~>f- 


»nr  t*i  J*    r-.^  >rt.  i»^;;5ri 


>'^Su/^v-:'  w* 


section 


(e)  Table 


-Sections  158.50  and  158.100  Describe  How  To  Use  This  Table  To  Deteri^ine  the  B!ORATlo^AL  Pesticides-Tovicology  Da^a 

Requirements  and  the  Substances  To  be  Tested 


Kirxl  of  data  required 


(f)  Notes 


Toxicology  tjiochemcal 
agents 

Tier  I 
Acute  oral 


Acute  demtal.. 


Acute  mhalation 

Primary  eye  irritation 

Pnmary  dermal  imtation 

HypersensiUvity  study  

Hytiersensitivity  incidents 
Sturtes  to  detect  genotox)- 

city 
Cellular  immune  response... 


(1) 


(1).  (2) 


(2) 
(1).  (2) 
(3) 
(31 
(4) 
(5) 


Biorational  pesticides— toxicology  data  requirements  general  laa 


Test  subalano* 


Terrestnal 


Food 
crop 


[R] 


[Rl 


[R] 
[R] 
[R] 
CR 

I  ^ 
tCR] 

[R] 


l*3ofood 


[Rl 


[Rl 


(Rl 
[Rl 
(Rl 

CR 
CR 
[CH] 


Aquatic 


Greenhouse 


Food 
crop 


(Rl 


(Rl 


(R) 
i  [Rl 
j  (Rl 

CR 

CR 

(CRl 

[R] 


Nonfood 


Food 
crop 


Nonfood 


(Rl 


[R] 


.  (R) 
[PI 
[Rl 
CR 

I  CR 
(CRl 


[Rl 


[R] 


[R] 
[Rl 

[Rl 
CR 
CR 
tCR] 


[R] 


[Rl 


I  [Rl 
'  [Rl 

(Rl 

CR 

OR 

(CRl 


Forest- 

fy 


CR] 


[R] 


[Rl 

[Rl 
[Rl 
CR 
CR 
(CRl 


Domes- 
tic 
outdoor 


[Rl 


[Rl 


(Rl 

(Rl 
(Rl 
CR 
CR 
[CR] 


[Rl 


[R] 


(Rl 

i  (Rl 

I  (Rl 

CR 

i  "^ 
i  (CR] 


Data  to  sjwxki 
MP 


MP  A  TGAI 
MP  a  TGAI 

MP4TQAI 

**P  _ 

>*P  

UP  


I- 


TGAI.. 


TGAI.. 


Data  to  support 
EP 


TQAI„ 
TGAI.. 


Qulde- 

Mran 

No. 


152-10 


152-11 


152-12 
152-13 
152-14 
152-15 
152-16 
152-17 

152-18 
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(e)  Table  —Sections  158  50  and  158  100  Describe  How  To  Use  This  Table  To  Determine  the  Biorational  Pesticides — Toxicology  Data 

Requirements  and  the  Substances  To  be  Tested 


1 

Bioralior^  oeslicides— toxicology  data  raguirements.  general  use  patterns 

Test  substance 

Guide- 

knes 

relerence 

No 

Kmd  o(  :iata  regureO 

!<)  Noles 

Terrestrial 

Aquatic      • 

Greennouse 

Forest- 

Domes- 
tic 
outdoor 

Indoor 
use 

I3ata  10  support 
MP 

Data  10  support 
EP 

Food 
crop 

Nonfood 

Food 
crop 

Nonfood 

Food 

crop 

Nonfood 

T«f  II' 

Manimalian      mutagenicil|r 

tests 
Subctifonic  oral     

(6) 

(7) 

OR 

on 

Cfl 

CR 

CR 

CR 

cn 

CR 

CR 

TGAJ  ...      ..    - 

TGAI  

152-19 

CR 

on 

CR 

Cfl 

CR 

CR 

CR 

CR 

CR 

tgai... 

TGAI 

152-20 

(81  '  CR 

(9)     CR 

CR 
CR 

CR 
CR 

CR 
CR 

CR 
CR 

CR 
CR 

CR 
CR 

CR 
CR 

CR 

CR 

TGA1 _.._ 

TGAI .._ 

TGAI 

152-21 

Subctvooic  inhajatiofi 

TGAI 

152-22 

Tefalogenicrty ., 

110)     CR 

CR 

CR 

CR 

CR 

CR 

CR 

CR 

CR 

TGAI 

TGAI „ 

152-23 

CeKular  immune  reaponw 
Tier  HI: 

(11)  '  CR 

(>» 

.CR 

Cfl 

CR 

CR 

Cfl 

Cfl 

Cfl 

TGAI     

TGAI    

1 52-24 

Ctyooic  exposure 

Oncoqemcrty 

Toxicology:  Microtnal  agents 

(12)  i  CR 

CR 

CR 

CR 

TGAI „ 

TGAI 

152-26 

Mil     r» 

Cfl 

Cfl 

CH 

TGAI 

TGAI 

152-29 

fieri: 

Acute  oral        

[H] 

tflj 

rfli 

[Rl 

[Rl 

[R] 

[R] 

[R] 

[R] 

MP  a  TGAI 

EP-  or  EP 
dilution*  S 

152-30 

TGAI. 

Aaite  flermal             

[H] 

mi 

tR] 

[Rl 

CR] 

mi 

[R] 

[R] 

[R) 

MP  a  TGAI 

EP-  or  EP 

152-31 

dilution'  a 

TGAI, 

Aojte  •nhalatran 

(i«)     TR] 

[Rl 

tRl 

tRl 

[Rl 

[Rl 

[fl] 

[R] 

[Rl 

MP  S  tgai.._ 

EP*  &  EP  dilution 
S  TGAI, 

152-32 

I.V,  IC,  IP  iniection 

(15)  1  [R] 

[R] 

[Rl 

[Rl 

[Rl 

[Rl 

[R] 

[fl] 

[R] 

TGAJ 

TGAI _. 

152-33 

Primary  termal 

fRI 

(Rl 

[Rl 

[fll 

CR] 

[Rl 

[fll 

tfl] 

[Rl 

MP 

EP* 

152  34 

Primary  eye      ._.... 

[R] 

R 

[Rl 
R 

[Rl 

R 

[Rl 
R 

[fl] 
R 

[fl] 
fl 

[Rl 
R 

[Rl 
R 

[R] 
R 

MP  _ 

EP* - 

EP*   

1 52-35 

(161 

MP 

152-36 

(4)     CR 

CR 

R 

R 

CR 
(Rl 
tRl 

CR 

H 

R 

CR 
[R] 
[Rl 

CR 
[R] 
H 

CR 

R 

R 

CR 

R 

fl 

CR 

H 

R 

152-37 

(R) 
rRi 

TGAI 

TGAI 

152-38 

Tissuo  culture 

(17) 

TGAI 

TGAI 

152-39 

Tier  M: 

Acute  oral «.-« 

(IS)     CR 

(19)  CR 

(20)  |Cfl 

(21)  CR 

(22)  CR 

(23)  iCR 

(24)  !  CR 

(25)  CR 
(2e)  •  Cfl 
(27)     CR 

CR 

CR 
CR 
CR 
CR 
CR 
CR 
CR 
CR 
OR 

CR 
CR 
CR 
CR 
Cfl 
CR 
CR 
CR 
CR 
Cfl 

Cfl 
CR 
CR 

CR 
CR 
CR 
CR 
CR 
Cfl 
CR 

CR 
CR 
CR 
Cfl 
CR 
Cfl 
CR 
CR 
CR 
Cfl 

CR 

c:r 

CR 
CR 
CR 
CR 
Cfl 
CR 
Cfl 
Cfl 

CR 
CR 
Cfl 
CR 
CR 
CR 
CR 
CR 
Cfl 
CR 

CR 
CR 
CR 
CR 
CR 
Cfl 
CR 
Cfl 
CR 
CR 

Cfl 
CR 
Cfl 
CH 
Cfl 
CR 
CR 
CH 
CR 
CR 

MP 

EP*      

152-40 

Acute  inhalation 

MP 

EP" 

TGAI - 

TGAI    

152-41 

Subctvonic  oral 

TGAI 

152-42 

Acute  i-P  ,  1  C  

TGAI 

152-43 

EP*    

152-44 

Pnmary  eye 

EP* -.. 

TGAI 

152-45 

Cellula;  immune  response 

TGAI 

152-46 

Teratogentctty 

TGAI 

TGAI 

152-47 

Virulence  enhancemerrt 

TGAI        

TGAI  

152-48 

Mammalian  mutagenicity  ..... 

TGAI - 

TGAI 

152-49 

Tier  III; 

i 

„ _..._._..... 

1 

CR 

TGAI.._.. 

TGAI.. 

152-50 

Chronic  feeding..- _. 

(28)  j  CR 

(29)  Cfl 

(30)  CR 

(31)  Cfl 

CR 

CR 

CR 
CR 

Cfl 

CR 

CR 
CR 

CH 
CR 
CR 
CR 

TGAI 

TGAI _ 

TGAI 

152-51 

Oncogenicity 

TGAI 

152-52 

Mutagenicity  

CR 
CR 

OR 
CR 

CR 
CR 

CR 
CR 

Cfl 
Cfl 

TGAI 

TGAI _ 

TGAI    

152-53 

TaratogencKy 

TGAI 

152-47 

(1)  Afotes.— The  lollowing  notes  are  refererx»d  in  cdurrwi  tvwj  o1  tne  table  contained  in  paragraph  (e)  o1  ttiis  section. 

(1)  Not  required  if  test  matenat  is  a  gas  or  is  highty  volatile 

(2)  Not  raivred  if  last  mawnal  Maa  pH  les*  than  2  or  greater  than  1 1  5   arvl  ■  product  will  be  classified  toxicity  category  I  on  the  basis  of  potential  aye  and  dernial  imtation  effects 

(3)  Required  if  repeated  contact  «>lt^  human  sKm  results  under  condition  of  use 

(4)  Inadsnti  inuat  be  raportad.  «  Ihay  occur 

(5)  RaqurBd  to  support  norvfood  use*  if  uae  is  Hkely  to  result  m  significani  hurrian  exposure,  or  the  active  ingredient  or  its  metabolites  is  (are)  structurally  related  to  a  known  mutagen,  or 
belor>g(s)  to  any  cfiemcal  claas  of  compourxte  containing  known  mutagens 

(6)  Required  if  raautts  from  any  on*  of  t^•  Tier  I  mutagenicity  tests  were  positive 

(7)  Required  <  acuta  adverse  sffacta  were  observed  m  the  tier  i  acute  oral  lest  and  the  use  'eouires  a  tolerance  or  an  exemption  from  the  requirement  for  a  tolerance,  or  its  use  requires 
a  food  addittva  ragUatmr  or  the  uaa  of  Via  product  a  ihety  to  result  n  repeated  human  exposure  by  the  oral  route. 

(8)  Requred  If  acuta  advana  effects  were  otjser/ed  dunng  Tier  I  acute  dermal  toxicity  studies  and  pesticide  use  is  likely  Ki  result  in  repeated  human  skin  contact  with  the  product,  its 
active  ingredients,  or  its  breakdown  products. 

(9)  Required  if  acute  adverse  effects  were  otjserved  dunng  the  Twr  i  acute  mhaiation  and  pesticidal  use  may  result  m  repeated  inhalation  exposure  at  a  concentration  which  is  likely  to  be 
toxic. 

(10)  Required  if  adverse  affects  were  observed  during  Tier  I  acute  oral  studies  and  any  of  the  following  criteria  are  met:  (I)  Use  of  ttie  product  under  widespread  arid  recognized  practice 
may  raasontfily  be  expected  to  result  n  significant  exposure  to  lemale  humans,  or  (ii)  Its  use  requires  a  tolerance  or  an  exernption  from  ttia  requirement  for  a  tolerance,  or  its  use  requires 
ssuance  of  a  food  additive  regulation. 

(1 1 )  Requrad  if  aiVaraa  affects  ar«  ob served  in  Itw  Tier  I  cellular  immune  response  studies 

(12)  Required  if  the  potential  lor  adverse  chronic  effects  are  indicated  based  on  (i|  The  subchromc  affect  levels  estabUahad  m  the  Tier  II  eubchronic  oral  toxicity  studies,  the  Tier  II 
subchroric  dermal  toxicity  studies  or  the  Tier  II  subchromc  inhalation  toxicitv  studies,  (»)  'he  pesticide  use  pattern  (eg,,  rate,  frequency,  and  site  of  application),  and  (iii)  The  frequency  and  level 
of  repeated  human  exposure  that  •  expected 

(13)  Required  if  the  product  meets  either  of  the  following  cntena,  (i)  The  active  inqrediert(s)  or  any  of  its  (their)  metabolites,  degradation  products,  or  impunties  produco(s)  m  Tiar  II 
subchromc  studies  a  morphologic  effect  (e  g  ,  hyperplasia,  metaplasia)  in  any  organ  that  pctantiaiN  couki  lead  to  neoplastic  change,  or  (il)  If  adverse  cellular  effects  suggesting  oncogenic 
potential  are  observed  in  Tier  I  or  Tier  il  calkilar  immurie  response  studies  or  m  Tier  II  mammalian  mutagenicity  assays 


(14)  Reour 

(15)  Data  n 
(it)  Intraperitoneal 

(16)  Raqun 

(17)  Oaia  n 

(18)  fleouri 
tests  or  the  nirapi 

(19)  Requr 
inhalation  tests 

(20)  Reoun 

(21)  Reoun 
kjngi,  or  protozoa: 
weighi  toss,  toxen- 

(22)  Reoum 

(23)  Reomn 

(24)  Reoun 

(25)  Reouiri 

(26)  Hequ»i 
fiofectivity)  of  the  I 

(27)  Reouiri 
or  (in)  Positive  resi 

(28)  Reouiri 
Tier  II  lests  (excoc 

(29)  Reouiri 
fungi  or  protozoaiY 

(30)  Reouio 
fungi  or  protozoa) 

(31)  Reouin 
testing  performed 


Kjnd  ol  data  ri 


Nontarget  organisi 
viroomental  fate 
cals 

Tier  I 
Avian  acute  oral 

Avian  dietary 

Freshwater  fish  I 
Freshwater        h 
LC«„ 

Rant  studies 

Nontarget  insect 

Tier  11 

Volatility 

Dispenser-water 
AdsorptKjnOesoi 
Octanol/ water  pi 
U  V  absorption ,, 

Hydix)lysis 

Aerobic  so*  meti 
Aerobe    aquatic 

lism. 
Soil  photolysis, - 
Aquatic  photofya 

Tier  III 
Terrestrial  wiWIifi 
Aquatic  animal  t< 

Plant  studies 

Nontarget  insect 

Nontarget  organisn 
wonmental  « 
Miaobial  agents 

Tier  I: 

Avian  oral 

Avian  iniectkxi  te 
Wild  mammal  te; 
Freshwater  fish  t 
Freshwater  aqua 

tyate  testing 
Estuanne       and 

anima)  testvig. 

Plant  studws 

f'lontargel  insect 

Honey  bee  testin 

Tier  II 

Terrestrial      env 

testing 
Freshwater    env 

expression  tes 
Manne  or  estut 

ronmentai        i 

tests. 
Tier  III- 
Terrestnal  wikHifi 

ic  organism  tai 
Avian  patfK>ganK 

ductnn  test 
Definitive    aquat 

tests. 
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GuKiO- 

imes 

irt 

reference 

No 

152-19 

152-20 

152-21 

152-22 

152-23 

152-24 

152-26 

"••"• 

152-29 

152-30 

152-31 

30 

152-32 

152-33 

..«.. 

152-34 

152-35 

152-36 

ICO    0-7 

152-38 
152-39 

152-40 
152-41 
152-42 
152-43 
152-44 
152-45 
152-46 
152-47 
152-48 
152-49 

152-50 
152-51 
152-52 
152-53 
152-47 


14)  Reojired  »  20  percent  or  more  o(  the  aerodynamc  equivalent  o«  tt»  product  (as  registered  or  under  conditioos  of  use)  s  composed  of  parbculales  under  10  i^crorw  m  dwnetet 

(15)  Data  recyjiraa  lor  prorkjcts  as  toUowa:  (i)  imravenous  CW)  ntecovny  study  lor  bacterial,  and  viraJ  agents,  (t)  imraceretral  (  C ')  mtectj/rty  stum  tor  virai  and  protozowi  aoams  and 
(Bt)  Intrapentoneai  ("IP")  nMcnvily  study  for  lungal  w)  pnMozoan  aoents. 

(16)  Raoured  il  corrvnoniv  recognized  use  practices  wiH  resuK  m  repeated  human  contact  by  inhalation  or  derma)  routes 

(17)  Data  requred  lor  products  wtwse  active  ingredient  a  a  vmjs 

(18)  Beoured  it  strmal.  repDcMon.  mfectwity,  toxicity,  or  persistence  of  the  rmcrobial  agent  (virus  or  protozoa)  is  observed  m  the  tesi  an»7iais  treateo  bi  Itie  t«,  i  acji*  era'  .^to-wi-, 
tests  or  the  nirapemoneai  mtrsceberal  imectioo  test  tor  protozoa 

(19)  Beojreo  |1  survivaJ.  replication,  ntectivity.  toxicity,  or  pers<sterx»  ol  the  nucobial  agent  (virus  or  protozoa)  rs  observed  in  ifie  les!  animals  treated  r  the  comparac*  T*.  i  acjii 
inhelation  tests 

(20)  Beoured  H  ttiere  is  evidence  of  sunnval.  repticalion,  Intectivity,  or  persistence  of  the  protozoan  agent  m  the  T»t  i  oral  inie;tMi.  test 

(21)  Beojred  if  m  Tier  I  acute  oral  inlectivity  testing.  Tier  I  oennal  loxicitv'iniectTvitv  testing,  or  Tier  i  intraperitoneal  and  intracereh-a  nie .-;•-•'  if>sr'«i  tie  ipsi  mi.'-oor3»r.isr^  It5*:-ii-'.a 
tongi.  or  protozoa)  survived  lor  more  than  2  weeKS.  caused  toxic  etlects,  or  caused  a  severe  ilir«ss  response  in  an  eioenmentai  arvna  as  p»if)e^ec  ^l  hpyerstyu-  3»f»f  oaiTKwxt>  spv^t 
weight  loss,  toxemia  or  death 

(22)  Beomred  il  marned  edema  or  broad  erythema  was  observed  m  the  Tier  I  derrnai  imiation  study 

(23)  Beouirod  *  severe  ocuiar  lesions  are  observed  m  the  Tier  I  pnmary  eye  rntaixxi  study 

(24)  Beoured  it  results  ol  the  Tier  I  cellular  immune  response  test  indicate  abnormalities 

(25)  Beouirea  when  Tier  I  test  on  vrai  agents  snow  replication  of  ttie  virus  m  mammalian  hosts  and  sigmficani  damaoe  Ic  ma~>nana^  c*«!s 

(261  Bequ»ed  wnen  Tier  I  intectivity  tests  on  bactena  or  lung,  mdKaie  prolonged  survival  (including  prese.nce  ot  "viao.e  rmorobiai  age;  '.5  ir,  tes!  animal  excreta)  and/or  multmlication 
finlectivity)  of  the  bacterial  or  fungal  agent,  respectively 

(27)  Beouirea  it  any  of  the  lollowing  cntena  are  met  (1)  Acute  intectivity  tests  are  positive  m  Tier  I  studies  |ii)  Adverse  cellular  ettects  a-c  oose-veo  m  cedulw  immune  response  studies 
or  (»)  Positive  results  are  obtained  m  tissue  culture  tests  with  viral  agents 

(28)  Beoured  wnen  the  potential  for  chronic  adverse  effects  (e  g  ,  reolK;ation  or  persisle.ice  ol  viral  or  subviral  constituents,  protozoans  tang,  or  bacteria)  ve  demonstrated  by  any  ol  the 
Tier  II  lests  (except  pnmary  oermal,  pnmary  ocular,  and  mammaliar  mutagenary  tests) 

(291  Beoured  wnen  the  potential  tor  oncogenic  effects  is  indicated  le  g,,  adverse  celljiar  effects  due  to  p-esence  replication  c  pe-sisifnce  o'  v-a  ->•  sa;^»^a  constituents  c»  cia.-tpnA 
fungi  or  protozoans,  or  mutagenic  effects)  by  any  of  ttie  Tier  U  tests  except  the  pnmary  dermal  and  pnmary  ocular  studies 

(30)  Beoured  when  ttie  potential  for  mutagenic  effects  n  indicated  leg,  adverse  ceiluiar  effects  due  to  p-esenc*  r. .pica to-  cv  oe-vsience  o'  wa  or  sutvua  ixi-K-mt^nis  (»acii*ii 
fungi  or  protozoa)  Dy  any  ot  tfie  Tier  II  tests  except  pnmaiy  dermal  or  pnmary  ocular  snxies 

(31)  Beouired  wnen  the  potential  for  teratogenic  enects  is  expected  based  on  tne  presence  or  persistence  ol  fung  oartena  vi-jst^s  or  protozoa  in  mammalian  species  as  8  resun  ,-.' 
testing  perlormed  in  Tier  II.  except  pnmary  dermal  and  pnmary  ocular  studws 

(g)  Table— Sections  158.50  and  158.100  Describe  How  To  Use  This  Table  To  Determine  the  Biorational  Pesticides  Nontargft 
Organism,  Fate  and  Expression  Data  Reouireivients  and  Substances  To  Be  Tested 


Biorational  pesticide-non[argei  organism,  fate  and  expression  data  reguirements; 
general  use  patterns 


Kind  ol  data  requred 


Nontarget  organism  and  erv 
vironmenlal  fate  Biochemi- 

cals 

Tier  I  ^ 

Avian  acute  oral .\, 

Avian  dietary 

Freshwater  fish  LC«,    ,„,».,,. 

Freshwater       nvertebrdte 
LCv,, 

Rant  studies J 

Nontarget  insect  testing 

Tier  II 

Volatility 

Dispenser-water  leaching  , 

Adsorption-desorption 

Octand/water  partition 

UV  absorption 

Hydrolysis _... 

Aerotnc  soil  metabolism 

Aerobe    aquatic    metabo- 
lism. 

Soil  photolysis 

Aquatic  photolysis 

Tier  III 

Terrestnai  wHdMe  testing 

Aquatic  animal  testing 

Plant  studies 

Nontarget  insect  testing 
Nontarget  organisms  and  en- 
vironmental       expression: 

Miaobial  agents 

Tier  I: 

Avian  oral 

Avian  infection  test _., 

Wild  mammal  testing 

Freshwater  fish  testing 

Freshwater  aquatic  inverte- 
brate testing 

Estuanne       and       marine 
aruma)  testvig. 
Plant  studws 

f'lontarget  insect  testing 

Honey  bee  testing 

Tier  II 

Terrestha)      environmental 
testing 

Freshwater    environmental 
expression  tests 

Manne  or  estuanne  envi- 
ronmental       expression 
tests. 
Tier  III- 

Terrestnai  wildlife  &  aquat- 
ic organism  testing 

Avian  patftoganoty/Bepro-  \ 
ductnn  test 

Definitive    aquatic    animal 
tests. 


(h)  Notes 


Terrestnai 


Food 
crop 


(1)     CRl 

(1),  (4)  i  (HI 
(1),  (5)  ,  [B] 
(1).  (61  1  IB] 


(2)  I 

(3),  (4)  ;  CB 

(7)  i  CB 

(8)  I  CR 

(9)  jCfl 
(9)  !  CB 

(10)  ■  CB 


Nonfood 


Aquatic 


Food 
crop 


-t- 


Greenhouse 


Nonfood 


Food 
crop 


IMontood 


Forest- 


[HI 
[Rl 
[Bl 
tB) 


(9) 
(91 
(9) 

(9) 
(9) 

(11) 
(12) 
(13) 
(14) 


(1) 
(1) 
(15) 
(1) 
(1) 

(16) 


CR 
CR 
C» 

CB 
CB 

CR 

CR 


CR 


tBl 
(Rl 
CR 
(B) 
[B] 

CR 

IB) 
(BJ 

[b; 

(17)  CR 

(18)  ;  CR 
(19),  (20)  '  CB 


(21)     CR 


CR 

CR 
CB 
CR 
CF( 
CR 
CR 
CB 

CB 
CB 

CB 
CR 


[R] 
(Rl 
(Rl 
[Rl 


(22) 
(23) 


CR 
CR 


OR 


(Rl 
(Bl 
CR 
(Rl 
[Bl 

CR 

[Rl 
[Bl 
[Rl 

CB 

CB 

CR 


CR 
CR 

CR 


CR 

CB 
CB 
CB 
CB 
CB 
CR 
CR 
CR 

CR 
CR 

CR 

CR 


[Bl 
[Bl 
[Rl 
[Bl 


cn 

:  CB 
CB 
CB 
CR 
CB 

,CB 
CB 

I  CB 

CR 

CR 

CB 
CB 


CR 


[Bl 
(B! 
CB 
(B) 
[Bl 

CB 

(Rl 
[Bl 
[Rl 

CR 

CR 

CR 


CR 
CR 
CR 


Cfl 


[B] 
(Bl 
CR 
[Bl 
(Bl 

CB 

[Rl 
[B] 
[B] 

CB 

CB 

CB 


CR 
CR 
Cfl 


CR 
CB 
OR 
CR 


CR 


CR 
CR 
CR 
CR 


CR 


CR.. 


Cfl 
Cfl 


CR 
CR 


Cfl 

on 


CR 
Cfl 


CR 
CR 


Cfl 
Oft 


Domes- 
tic 
outdoor 


[Rl 
(Rl 
(Rl 
[Rl 


CR 

Cfl 
Cfl 
Cfl 
CR 
Cfl 
Cfl 
CR 
Cfl 

Cfl 
CR 

Cfl 
CR 


CR 


tRl 
[R] 
Cfl 
[Rl 
(Rl 

CR 

tfll 
[Rl 
IRl 

Cfl 

CR 

Cfl 


CR 
CR 
Cfl 


(Rl 
[Rl 
(Rl 
(Bl 


CR 

Cfl 
Cfl 
CR 
Cfl 
Cfl 
Cfl 
Cfl 
Cfl 

Cfl 
CR 

CR 
CR 


CR 


tfll 
[RJ 
CR 

CR 
CR 

CR 

[R] 
[Rl 
(HI 

CR 

Cfl 

Cfl 


Cfl 

Cfl 
Cfl 


Tesi  soosiance 


Indoor 

use 


Cfl 
Cfl 
Cfl 
Cfl 


CR 
CR 


Cfl 
CR 


CR 


Data  to  support 


Oats  to  support 


ffl*»^tonce 

No 


T(iA1„ 
TGAI,. 
TGAI,, 
T(iAI.. 


TQAI.. 
TQAI.. 

TEP.. 
EP.> 
TQAI.. 
TGAI.. 

PAI 

TQAI.. 
TGAI.. 
TQAI. 


TGAI., 
TQAI.. 

TQAI.. 
TQAI.. 
TQAI.. 
TQAI.. 


TGAI„ 
TGAI.. 
TGAI.. 
TQAI.. 


TQAI. 
TQAI. 


TBP- 

EP- 

TQAI. 

TQAi. 

PAL._ 

TQAI. 

TQAI. 

TGAI.. 


TQAI. 
TGAI. 

TQAI- 
TQAI. 
TQAI. 
TQAI. 


154-6 
154-7 
154-8 
154-9 

154-10 
1S4-11 

155-4 
155-5 
155-6 
155-7 
155-8 
1S5-« 
155-10 
155-11 

155-12 
156-13 

154-12 
154-13 
154-14 
154-15 


154-16 
154-17 
154-18 
154-19 
154-20 

154-21 

154-22 
154-23 
154-24 

155-18 

156-19 

155-20 


■M-25 
154-26 
154-27 
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(g)  TABtE— Sectwws  158.50  and  158.100  Describe  How  To  Use  This  Table  To  Oetepmine  the  Boratwhal  Pestkioes  NoH-TAnoeT 
Organism.  Fate  and  Expression  Data  Requirements  and  Substances  To  Be  Tested— Continued 


(h)  Notes 

Bnalion^  paattcad»flanlargal  oigaiaani.  fats  and  a«)reaaion 

Taatwbataica 

gerteral  use  pattams 

Indoor 

uaa 

Data  to  support 
MP 

Data  to  support 
EP 

Guide- 

Knj  0*  data  f«qured 

TerrestrM 

Aquatic 

Grsentnuse 

Fotaat- 
nr 

Domes- 

Ic 
outdoor 

referarm 

Food 
crop 

Food 
crop 

Food 
crop 

Nonfood 

(23) 
(24) 

en 

CB 

en 

en 

— •"" " 

en 

en 

CR 

en 
en 

en 
en 

cn 

CR 

cn 

CR 

TQAI 

TQAI - 

TGAI ._. 

154-28 

Me  cyd*  stutes. 

Aquatic  acosystam  lest 

Special  aquatE  taala  |«a- 

served). 

TGAI 

154-29 

154-30 

(25) 

(26) 

(27),  (28) 

CR 

en 
en 

en 
en 
en 

en 
en 

CR 

cn 
en 
en 

en 

cn 
en 

TGAI 

TGAI.               

TGAI._ 

TEP _- _ 

TEP 

TEP 

154-31 

Tier  IV: 
Sinwiatfla  and  actual  ReU 
taala  fbada,  inammafa). 

154-33 

154-34 

Simulated  and  actual  lieM 

teata  (aquaac  mganama). 
SUnuMed  wvJ  actual  lietd 

tests    fmsect    predators. 

parasites)  (reserved) 
Simulated  ard  actual  Sold 

tests  Orwect  po*t»«of») 

(reserved). 

164-35 

154-36 



Kflv  n-Reoured-  Cn=ConditionalK  required  [  )  =  Brackeis  fle  ,  ["].  tCRl)  indicates  data  requirements  ttiat  appty  to  products  tor  wheh  an  expenmefital  use  pemit  s  being  sougW; 
l^  =  lj«3[rf«*un;S!;!^prSduct^f^^  irodi^TGAl-Techncal  grade  o»  It*  active  .ngredsnt;  EP  =  Endwise  product  (astenak  mdK^es  that  reqetrants  ot  end-use  products 

fornMalad  from  re^stered  iDanutactuntig  use  products  are  respon»t)te  tor  submission  oi  tnese  daia):  PAI  =  Pure*  active  ingredient 

(hi  NOTES.— The  (oltowing  notes  are  referenced  m  columr  iv«o  of  if>e  table  contained  m  paragrapfi  (g)  of  Itus  section 

(I)  Tests  for  oeaacides  mtefxjed  solely  tor  indoor  application  will  be  lequred  on  a  case-byose  basa.  depending  on  use  pattern,  production  volume   and  oltier  penment  'actors 
\z)  Data  are  ro»jiredon  a  caae^iy-case  basis  to  suopon  (i)  products  tor  ivhich  phytoioxicrty  proOlems  anse  and  open  literatuie  data  are  not  available,  (n)  products  that  may  pose  hazards 

to  endangered  or  tt»eateoed  specas.  or  (i)  products  (or  wtiich  a  reoottabie  presumption  against  registranon  (Special  Review)  nas  been  initiated. 

(3)  Hequred  on  a  case-ljy^ase  beats  depending  on  pesticide  mode  o<  action  and  results  of  any  svailabto  efficacy  test  results 

(4)  aochemicals  introduced  directV  mto  an  aquatic  environment  urtier  used  as  directed  shall  be  tested  as  specified  in  }  158  145 

(5)  Not  requred  if  pesticide  a  highly  volaOle  (estimated  volaWity  greater  than  5-10   '  atm   mVmol)  ^      ,,,,a,Aa 

(6)  H  the  pesticide  mM  be  »i«roduced  d»ectly  into  an  aquatic  enwonment  when  used  as  directed,  then  it  must  be  tested  as  indicated  "\  5J  58 J  45 

71  ReouirM  when  resurts  of  any  one  or  more  of  the  Ter  i  lests  irKlicate  potential  adverse  etfects  on  noniarqet  organisms  and  the  biochemical  agent  is  to  be  applied  on  land, 
(8)  R^uired  when  results  of  any  one  or  more  of  the  T«r  i  tests  indicate  potential  adverse  effects  on  nontarget  organisms  and  the  biochemical  agent  is  to  be  applied  on  land  m  a  passive 

191  Required  on  a  case-«>«ase  basis  wtien  results  of  Tier  i  tests  indicate  environmental  late  data  are  needed  ^ 

10)  Required  when  rssuKs  of  Tier  I  tests  mdcate  potentiai  adverse  etiects  on  beneficial  nsects  and  the  intended  route  of  exposure  of  the  pesticide  is  through  vapor  phase  coritact 

(II)  Requ»«d  If-  (i)  Enyironmertal  fate  charactensrtics  indicate  that  the  estimated  concentrsUon  of  the  biocnemical  pesticide  in  the  lerrestnal  environment  is  equal  to  or  greater  »«n  H  the 
avwi  dietary  LUi  or  Bie  avan  arigia  does  oral  LD»  (converted  to  opmi  or  (in  ">e  pesiicioe  or  any  or  its  rnetaoolites  or  degradation  proAicts  are  stable  m  the  envKonment  to  the  extent  that 

'"'"*tl2)  "9qu»8d  If  Envwonmenlal  late  charactenstics  indicate  that  the  esomated  environmental  concentration  of  the  biochemical  agent  m  the  aquatic  environment  is  equal  to  or  greater  than 
0  01  of  any  EC„  or  LC„  detamwied  m  testing  requireo  by  Tier  i  aquatic  tests  _.    j.,  ..    ^.^  ^  ._   «„  t„  « ™.„.oi  ta»o 

(13)  Required  it  the  product  •  expected  to  be  transooned  from  the  site  of  apolicatior  by  air  soil  or  water  The  extent  of  movement  will  be  detarmmed  by  the  Tier  II  environmental  tale 

(14)  Required   when    resuta   of    Tier    I    lests    indicate    poter-ttal    adverse    eftetis    on    nonfarget   insects    and    resulU   of   Tier    II    tests    indicate    exposure   of    nontarget    insects 

(15)  Required  on  a  caae-Oy-case  basis  if  lesuBs  of  tests  requrea  nv   tabie  lei   ol  this  section  are  inadequate  or  mappropnate  lor  assessment  of  hazards  to  wild  mammals 

(16)  RecMTSd  when  product  a  mtwidad  for  drect  application  mto  the  estuanne  or  mafne  environment  or  expected  to  enter  this  environment  in  significant  conoentrationa  because  ot 

^^  (17)  Required  when  toxic  or  pathogenic  affects  are  observer)  m  any  ol  tue  lolkuvmg  Tier  i  tests  for  miaobial  pest  control  agents:  (i)  Avian  single  dose  oral  toxKity  and  pathogenicity  tests. 
(»)  Avian  miectwn  pathogemcity  lest:  fiii)  Wild  mammal  toxicity  and  pathogenicity  test,  iiv)  Plant  studies— lerrestnal.  (v)  Testing  for  toxicity/pathogenicity  to  insect  predators  and  parasites,  or  (vi) 

*^°'^[^]  RSlX?^I*w?to«or  petfyigenc  effects  are  obsenved  .n  any  of  the  following  Tw  i  tests  lor  microOial  pest  control  agents,  (i)  Freshwater  fish  toxicity  and  pathogenicity  testing.  (N) 
F'eshiwBier  aquaac  invertebrate  toxialy  and  pathogenicity  lest:  or  (iii)  Plant  studies— aquatic  .      .^  ,  .     , ,  c...  .  ~. 

(19)  Reojired  if  product  •  wplied  on  land  or  w\  Iresh  water  and  toxic  or  pathogenic  etfects  are  obsenved  m  any  ot  the  lollowing  Tier  I  tests  tor  tmciotiial  pest  control  agents,  (ij  ksiuanne 
and  manne  animal  toxicity  and  pathogenicity  test:  or  (ii)  Plant  stuows— estuanne  or  marme  ,    ^     .  „,.,  , ^ 

(20)  Required  if  product  a  applied  fi  manne  or  estuanne  environments  and  toxic  or  oatroqenic  effects  are  obsonied  in  any  ol  the  lollowing  Tier  I  lests:  (i)  Avian  single  dose  oral  toxicity 
and  pathoqencily  test.  («)  Avian  miection  pathogemcity  lest:  fiii)  Estuanne  and  -^nnne  animal  toiicitv  and  palTiogenicity  test  „..,..._       ^     ^  _,  .. .„  , 

(21 )  Required  when  toxic  effects  on  nontarget  tarrestnal  wiWffe  or  aquatic  nrqan«ms  are  reported  m  one  or  more  Tier  I  tests  and  results  of  Tier  II  lasts  mdicalo  exposure  of  the  microbial 
agent  to  the  affected  nontarget  terrestnal  wildlife  or  aquatK  organisms  „.    _^  .__  . .m,^. 

(221  Requred  wfieo  ffl  Pattiogenic  effects  we  obaen^d  m  T  er  i  avian  lests  at  a  level  equal  to  Ihe  adjusted  host  equivBlent  amount:  or  («)  Chrome  carcinogenic,  or  teratogenic  etfects 
are  reported  n  tests  required  by  tatSe  le)  ot  this  iecUon  lor  evaluating  hazafO  'o  humans  ano  domestic  animals,  and  (iii|  Tw  II  Environmental  expressann  testing  indicales  that  exposure  of 
terrestnal  animals  to  the  microbial  agent  «  likely  ..       _j      t      i 

(231  Hequired  when  product  is  intended  lor  use  m  water  or  expected  to  !>e  transported  to  water  f'om  the  mlended  use  sitai  and  when  pathogenicity  or  infectivity  was  oosen/ed  m  liei  i 

12'ii  Required  if  after  an  analysis  of  the  microbial  agent  »  properties  the  maividuai  use  oatiems  and  'he  results  ol  previous  nontarget  organism  and  environmental  expression  '6S''~^!jj» 
determined  that  use  of  tfie  microbial  agent  may  result  m  adverse  effects  on  the  nontarqet  orqan.sms  m  aouaiic  environments,  including  those  of  ttie  water  column  and  bottom  sediments  When 
a  microOiai  pest  control  agent  is  used  m  or  is  expected  to  transport  to  water  Itom  the  ntenaeO  use  site  ma)Or  considerations  lor  requinng  these  inlectivily  tests  include,  but  are  not  limited  to:  (I) 
Infectivity  or  pathogenicity  demonstrated  in  previous  testing,  and  [*)  Viat:ility  ot  'he  mitiooryamsm  .n  natural  waters  as  demonstrated  m  Tier  II  tests, 

(25)  Required  if  the  product  is  transported  from  the  site  ol  appiicatior  bv  air   soil   or  *ater   The  extent  of  rrwvement  will  be  determined  by  Itie  environmental  expression  tests  m  Tier  II 

(26)  Required  when:  (i)  Pathogenic  effects  at  actual  or  axpected  field  -esiOue  exposure  levels  are  reported  m  Tier  III,  and  (ii)  The  Agency  determines  thai  quarantine  methods  w*  prevent 
the  microbial  oest  control  agent  Irom  contammatmfl  areas  adiacent  to  the  test  area  ..     ^  ^ .       _. 

(27)  Short  term  Mnulaiad  or  actual  field  studies  are  requxed  when  it  s  jeiermrneo  'hat  the  product  is  likafy  to  cause  adverse  shorMerm  w  acute  effects,  based  on  considerBtion  oi 
available  laoorstory  data,  use  patterns  ano  exposure  rates  ^^  ^^  ^^ 

(28)  Data  Irom  a  kxig-ierm  gimutaled  hold  lest  le  g  wf^ere  'ep'oduciion  and  growth  of  confined  populations  are  observed)  and/or  an  actual  field  test  (e.g,,  wfiere  reproduction  ano 
gro<>th  of  natural  populations  are  obaerved)  are  required  ■t  aooraior/  data  .ndiraie  adverse  long-lerm,  cumulative,  or  llfe^rycle  effects  result  Irom  intended  use 


Appendix  A  to  Part  138 — Data  Requiretnents 
for  Registration:  Use  Pattern  Index 

How  to  use  this  Index: 

1.  Identify  the  Pesticide  Use  Site  Group 
listed  below  (e.g.,  crops,  forests,  ornamentals) 
that  covers  the  specific  use  pattern  of  interest 
to  you. 

2.  Find  your  specific  use  pattern  under  the 
appropriate  Pesticide  Use  Site  Group. 

3.  Identify  the  general  use  pattern  that 
corresponds  to  your  specific  use  pattern. 

4.  Use  the  general  use  pattern  in 
determining  applicable  data  requirements  on 


the  Data  Requirements  tables  presented  in 
§1  158.120  through  1.58.16.5 

Pesticide  Use  Site  Group 

1  Crops 

2.  Forests 

3.  Ornamentals 

4.  Produce,  Processed  Food  and  Feed 
Products 

5.  Food  and  Feed  Containers,  Dispensers,  and 
Processing  Equipment 

6.  Animals  and  Their  Man-made  Premises 

7.  Animals  for  Pets.  Including  Their  Cages, 
Bedding,  Nests,  etc. 


8.  Egg  Handling  Facilities  and  Equipment 

9.  Milk  Handling  Facilities  and  Equipment 

10.  Directed  Pest  Control  to  Pests'  Nests,  etc., 
and  for  Traps 

n.  Households  (Private  and  Commercial 
Domestic  Areas) 

12.  Wood  F*rotection 

13.  Aquatic  Areas 

14.  Uncultivated  Agricultural  Areas  (Non- 
food Producing) 

15.  Uncultivated  Agricultural  Areas  (Outdoor) 

16.  Wide  Area  and  General  Indoor/Outdoor 
Treatments 

17.  Antifouling  Biles 


JMI 
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18.  Transportation  Facilities 

19.  Food  and  Feed  Processins  Plants 

20.  Eating  Establishments  (all) 

21.  Food  Marketing,  Storage,  and  Distribution 

22.  Hospitals  and  Related  Institutions  and 
Facilities 

23.  Barber  and  Beauty  Shop  Instruments  and 
Equipment 

24.  Morgues,  Mortuaries,  and  Funeral  Homes 

25.  Commercial,  Institutional,  and  Industrial 
Maintenance,  Buildings,  and  Structures 

26.  Fiber  Product  Protection  (Moth-  and 
Mildew-  Proofing) 

27.  Preservatives  and  Protectants 

28.  Human  Articles  and  Materials 

29.  Laundry  Cleaning  and  Dry  Cleaning 

30.  Bathrooms,  Toilet  Bowls,  and  Related 
Sites 

31.  Refuse  and  Solid  Waste 

32.  Surface  Treatments 

33.  Specialty  Uses 


Specific  use  patterns— listed 
according  to  use  site  group 


1   Crops: 
Small  fruits  [subgroup] 
Canebemes  (eg,,  raspber- 
ry, dewtwrry)  [item] 
Busbbemes  (eg,,  Wueber- 

ry,  current). 
Vine  fruits  (e  g,.  grape,  kiwi 
faiit). 

Strawberry „ 

Cranberry .._ 

Pome     fruits     (eg.,     apple, 

quince) 
Stone     fnnts     (eg,,     peach, 

cheny) 
Nut     crops— tree     S     shrub 

(eg    pecan,  filbert) 
Otfier  temperate  fruits  (eg,, 

persimmon,  pawpaw) 
Tropical  and  subtropical  fruits 

Citrus  

Banana  and  plantain  ,    „ 
Palm  fruits  and  nuts  (eg 
date,  coconut). 

Pineapple 

Otfier  fruits  and  nuts  

Beverage  crops 

Woody — cocoa,  coffee,  tea 
Herbaceous — chicory,  mmt  , 
Ravonng  aryj  spice  crops  , 
Woody— teaf/stem,       root. 

seed  and  pod 
Herbac— leal/ stem,     root, 
seed  and  pod. 
Vegetables— leaf /stem,    root.  [ 
seed  arx)  pod. 

Commercial    annual    (e.g..  i 

tomato,  bean.  j 

Commercial  perennial  (eg,,  j 

asparagus,  rtiubarb)  ! 

Home  graden 

Greenhouse  (commehcaQ 

Musbrooma 

Fiber  crops _ 

Cotton _..' 

Ottiers— (e.g..  flax). 

Forage  crops 

Typical       grasses— annual 

(e.g..  Sudan  grass) 
Typcial  grasses— perennial 
(eg,,  bromegrass, 

C<yT\  and  sorghum 

Small    grains    for    forage 

(eg,,  rye). 
Perennial     legumes     (eg,, 

while  clover). 
Annual  legumes  (e,9..  cro- 

talaria.  aoytiean) 
Crop       harvest       residue 
(peanut  vines,  beet  tops, 
etc). 
Grain  and  edible  seed  crops  .. 

Corn 

Rice  

Wheat,  bartey.  rye,  oats 


Corresponding  general  use 
pattern 


Terrestrial  Food  Crop 
Do 

Do 

Do 

Do 
Do 

Do 

,:         Do 

Do 

Do 

Do 
Do 
Do, 

I  °°' 

Do. 
Do. 
Do, 
Do. 
Do 
Do. 
Do. 

Do, 

Do 

Do. 

Do- 

Domestic  Outdoor 
Greenhouse-Food  Crop 

Do 
Terrestnal  Food  Crop 

Do, 

Do. 

Do. 

Do. 

Do 

Do 
Do 

Do 

Do 

Do 


Do 

Do 
Aquatic  Food  Crop 
Terrestrial  Food  Crop, 


Specific  use  patterns— listed 
according  to  use  site  group 


Corresporxtng  general  u6*5 
pattern 


Sorghum 

Ailaita         .  

Othe*  grains 

Other      rion-grams 
souash   oumpkm) 

Buckwheat 

Sesame ,. 


(eg. 


Sunflower _ 

Se^o  sprout  crops 
y*vvc,    (Dean,     red     clover 

sovtjean  etc 
Non  legume     crops     leg. 
wrieat.      radish,      black 
mustard). 
Crops   grown   exclusively   for 
seed  for  plantir>g 

Sugar  crops  

Honev     (pnncipai     riertar- 
productrig  crops) 

Sugar  oeel    

Sugar  cii^e      —.._.„„„.. 

Sugar  maple 


Do. 
Do 
Do 

Do 

Do 
Do 

Do 

Do 
Do 


Sorghum  (for  sugar) 
Crops  lor  smoking  and  chew- 
ing 

1  obd'.oo— seedbed 
—field 
—shade i_ 


On 


—Storage _ 

Sapodilla       (for      chewing 

gum) 

crops 

Annual  heTjaceous  crops 
Perennial  herbaceous 

crops 
Temperate  *vooO  crops 
Tropical  suDIropical  '^oody 

crops 
Drug  and  rnedicinal  crops 
Annta!  herbaceous  cnps 
Fere-niai  riertiareous 
Temperate         herb&cfe,>j5 

crops 

Tropical/suciiDDica!  wo.Ddy 
crops 
2.  Forest: 
Forest     trees — non-ornamen- 
tal—tiees,  forest,  plantings 
Deciduous  temperale 

(broaaieaf) 
Evergreen  teriperale 

(broadleafl 
Deciduous    ano    evergreen 

conrtors 
Tropical' subtropical  broad- 

leat 
Tropical- subtropical  coniier 
Forest  tree  nurseries — 
Temperate  broadleal  trees 
Temperate  conifer  trees 
Forest     trees     dead     trees/ 
loos/sturnps   in   the   !o<esi  j 
or  'p  plantings  j 

J-  Ornamentals  I 

Ornamental  plants 

Annua'  garden  plants  ,  | 

Temperate  perennial 

garden  heibs 
Commercial        greenhouse 

crops 
riousepiariis 

Home    and     retail    green- 
house  arx3  conservatory 
plants 
Public  display  planhngs     , 
Bulb,   corm,   and  tuber  or 

namentals 
Subtropical  tropical  garden  i 
evergreen   plants   idey— 
e  g  ,  agave)  j 

Subtropical/troprical 
garden  evergreen  plants 
(moisl— e  g  ,  (ems)  , 

GrourxJcovers    , j 

Aquatic  plants  (eg,,  water- 
hhes) 
Ornamental     trees,      shnjtis, 
ano  vines  (woody). 
Deciduous  temperate 

broadleal 
Evergreen  temperate 

broadleaf 


Terrrjstnai   Mon-f^oO   C'OO 

Terrest'ia!  Fo-xJ  C';'p 
Do 


Do 
Oc 
Do 
TerresMai  No^  Food  Crop 


Do 

Dn 

Do 
Dc 
Do 

Do 
Do 
Do 

Do 

Do. 

Do, 
Do, 
Do, 
Do, 

Oo, 


Fo/estry 

Do 

Do, 

Oo 

Do 

Do. 
Do. 

JO 

Do 
Do 


Terrestrial  Nori-Food  Crop 
Do 

Do  I 

Greentxjuse  Non-Food 

C-roP- 
indoor 

Do 


Terrestrial  Mon-Fooo  Crop 
Do 

Do- 


Oo 

Do 
Aquatic  Non-Frxx)  Crop 

Terrestnal    Non-FooO   Croc 

Do 

Do 


Speahc  use  patterns — fcsted 
acconjing  to  use  sue  grr^ut 


CoresporKing  genarai  i 


Deciduous  te'Tv>er.ite  cixi. 

ler 
Evergreen  temperate  c.':>ru 

ler. 

TrofSical/suM'otnf  a'  t>'.iao 
leaf. 

Tniplcal/sublrapical  oonHar. 

Tropical/sublrapical      mis- 
cellaneous   (e  g     cvcao 
tree  lern   bamtioo) 
Lawn    ar^    ttrt    grasses — or- 
namental 

Cool  season  Wmter 
grasses  (ti:»nt  bmeo'asi 
tescue   etc  \ 

Summer  grasses  u"",>vsia 
bermuoagrass  en  , 

Cirr^mentai   Ouncr   grass*** 

(pampasgrass  blue 

lescuei 

I     "reduce     Processec    Food 

and  Feeo  °'oau<;ts 

Vegetable   trj,t   ar^^  n,;'  d.!> 

duce 

f^rults  j 

Lea%  vegotatjies J 

ftoot  v-^etabw^s,. 


Frurteo  /eoetatiies 

Nuts 

Peanc's  „ _ 

Seeds  .•^sa-ne   sunflo««ar) 

Dneo  processed 

Frurts 

Vegetables Z 

Tobacco 

Beverages  (tea  coffee). 

Herb«  anc  sones 

Anima'  '  eeo5  , 

Cartit-  ib<-t'' 
Cattle  icairv 
Goat  .rKinaatrv  

QoM  (daiTY) _ 

Horse,  mule,  donkey __ 

Poultry    (ctUckea     luiliey, 
etc.). 

Sheep  (meet) __. 

Sheep  (iMooO 

Swme 

Dog 

Cat 


pets      lexdudng 


Other 

birds) 

Fur-tMating  stock 

Other  rneat-producang 

stock  (e.g.,  rabbit) 

Fish  food  (comttieruaO 

Fish  food  (pet).  _. 

BirtJseod _ 

Processed  grain  products  lor 
human  consumption. 

Com ._ 

Soybean 

Wheal 


Other   grains   (nc«. 

etc) 
Cereal  Inorta 

FlOUf 


barley. 


Baked  goods 
Fannaceous  pro<3ucts 
Processed    anima.    pr-.«,,ct5 
lo'       burr,a-n      consumpticv 
isee  aisc   fooa  ano   f-eeo 
f^rouessing), 

.--heese       

Egg  poll's 

Meals     L,n.^,iud-'>g    tisr    and 
poult-* 

Milk 

Processec  plant  prooucts  lor  I 
hurnan     consumption     (see 
aisc  Food  ano  Feec  p-oc 
essing) 

Ctxxxilate     ,.,„„ ,   

^ody  

Sugar 


•  east .._ 


"it'US  pulp    ,        

Oriewinq  gurr:         

Ogareties  etc      

Herbs  arx)  spk^es 

PK*les  

Glared  fruits   

jeHies  


Do 

Do 


Oa 

Oo. 


Do 

Oc 

Oo 

Do 

Indoor 

Oo 
Do 
Oa 
Ool 

Oa 
Oo 
Da 
Do. 
Do 
Oo. 
Do 
Oa 
Da 
Oo 
Oo. 
Do. 
Do. 
Da 
Da 
Oa 

Oa 
Oa 
Da 
Oa 
Oa 
Oa 

Oo. 

Oo. 

Do. 
Do. 
06. 
Do 

Oa 

ODl 

Oa 
Oa 

Da 

Oa 

Do. 

Da 
Do. 


Oa 
Oo. 
Da 

Da 
Oa 


Oa 
Da 
Oa 
Da 
Da 
Da 
Oi> 
Oa 
Oa 
Da 
Da 
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Specific  use  pettens— listed 
accordmg  to  use  srte  group 


Cxxresporxing  general  use 
pattern 


cola) 


Seed  oils 
Fruit  syrups  le  9 
Fruit  lUces 

FermentaOor       oeverages 

(wine.  Deer   wh'St<e>   \Arv 

agar) 

Processed    or    manufactured 

norrtood   plant   and   animal 

products         isee         aiso 

Preservatives   and    Protec 

tartsi 

Textrtes,  fatxics,  'ibers 
Fur  and  fiair  products 
Laattier  products 
Fuets  trom  crops  (aicotxsi 

mettianej 
Fossil  (uels  (eg.,  oils,  let 
fuel) 

Seed  oils — 

Lumber,    wood    (see    also 

Wood  Protectiofi) 
Paper 
Pesticide  materials  preserva- 
tion and  protection 
flodendcide   tjaits   (protec- 
tion agamsi  insects) 
Dried    plant    parts     (pyre- 
tfvum,    red    squill,    rote- 
none.  sabadillal 
Paints  (protection  from  de- 
terioration: see  also  Pre- 
servatives   and    Protect- 
ants) 
j    Food  and  Feed  Containers. 
Ospensers.    and    Processing 
EcMprnent 
Airtight  storages— large 

(empty/fuin 
Airugnt  storages— smaH 

(empty/full) 

FunngatKxi  cfiamders 

ams 

Elevators 


..  Arwnals  and  li>eir  Man-made 

Prermsea: 

(Davy  cattle— lactatmg 

Dairy  cattle— nonlactating 

Dairy  cattle— tiaitors.  calves. 

Cioats— lactatmg  

Goats— nomactatmfl. 

Goats— young  (kids) 

Fur— and    wool-Oeanng    ani- 
mals. 

(joats — 

Sheep 

Mink  „ 

Chmclnlla. _ 

RabM — .!. 

Nutna 

Meal  animals  (mammals) 

Cattle  (and  calves)    

(joats  (and  luds) _.... 


Oo 
Do 

Do 


Do 


Oo 
Do 
Do 
Do 


Do 
Oo 

Do 

Do 

Do 
Do 

Do 


Indoor 

Do. 

Do. 
Do. 
Do 


Rabbits 

Sheep  (and  lambs) 

Swme 

Bison 

Poultry  (meat  sggs) .. 

Chidierw 

Turtisys 

Ducks,  geese.. 


Guineas,  pheasants,  quail. 
•tc 
Honey  production 

Honeycombs 

Foh  and  shaAfish  production  . 

Hatchery  buikSngs  

Cunurs  ponds,  contamsrs. 
Anmals    kx    labor,    display. 

lidng.  racing,  lab  us*,  etc. 

Dogs 

Horses,  donkeys.  muMs. 

Quinas  pigs. 

Mice 

Rats 

Q«b*s 

HamsMrs 

Monkays -.. 

Cats  __ 

Zoo  ruminsnti — 


Indoor 
Do 
Do 
Do. 
Do. 
Do 
Do 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Da 
Do. 
Da 
Oa 
Do. 
Oo. 
Da 
Oo. 
Do. 
Oo. 
Oo. 
Oo. 

Do. 

I         °°' 
Oo. 

I  Do, 

Do. 
.,  A<]uatic  Food  Crop. 

Oo. 

.1         Oo. 
Indoor 

.1  Do. 

.i  Do. 

Do. 

Oo. 

Oo. 

Da 

Da 

Oo 

Da 

Oa 


SpeoSc  use  patterns — iisled 
according  ro  js^  site  group 


Corresponding  general  use 
pattern 


Zoo  jnqbiates    

Zoo  :anin*»s        «- 

Zoo  leiires         

Zoo  pnmates    ™. — -.... 

Zoo  reptiles      

Zoo  amphibians ..- 

Zoo  birds — — . 

Zoo — others     

Aquarium  tish  

7  Animals  tor  Pets.  inckxSng 
their  Cages,  3ed*ng  Nests. 
etc 

Dogs ____ 

(M» 

BMs 

Rodents. 

Lagomorphs 

Rsh - 

Amphibians 

Reptiles    __™ . — 

Pnmates  — , — 

Other  vertebrates 
6.  Egg  Handling  Facilities  and 
Equipment: 

Egg  washers. 

Egg  rooins - 

Hatching  egg  treatments 
Hatchir^  egg  'ooms 
Hatching  egg  equipment 
9    Milk   Haniiling  f^actlitiGS  and 
Equioment 
Milk  storage  'ooms 
Miiving  stalls  and  panors 
Milking  -nacnmes.  milk  tanks 

Teat  cups   |in«rs.  etc         

Milk  processing  ecjuiprrient 

1C  Diiecied  Pesi  Control  to 
Pests  Nesis.  etc  and  tor 
Traps 

Diseased  beenives 

Nuisance  t>ee  riests 

Ant  mounds   litis,  dens 

Termite  moi^nijs  

insect  traps  (Chemical  lures) 
Repellents    and    imtants    to 
pests    (when    not    covered 
By  other  sites 
11      Households    (Pi-'vate    and 
(3ommetiai  Domestic 

Areas) 
Non-food  areas  a^d  sites 

Closets  storage  areas 

Baser^ents,  cellars 

Bedrooms. -_ ~ 

Attics    __ 

Recreation  rooms      

giving  rooms  

?asetx)ards     window    sills, 
etc 

Plumbing  fticlures         

^ood-nandiing  :ind  'cod  stor- 
age areas 
K.tchens 
Din,ng  rooms 

Panfvv   and    food   storage 
shelving 
Household      contents      and 
space 
A 

3eds 
flugs 
Clothing 
Book  cases 
Furs,  fabrics,  Dtanketl.. 
Play  pens 
SicKroom  utensHs.. 
Filers    'or    aK    vents,    air 
conditioners,       furnaces, 
etc 
12   Wood  Protection 
Buildings    (for    termite     pow- 
cjerpost      tjeetle      control, 
etc  I 
Unseasoned  forest  products 
Seasoned  forest  products 
Finished  wood  products 
Fiant-growing     wood     struc- 
tures and  containers 
Wood     containers    for     food 
and  leed 


Oo 

Do 
Do 
Do 
Do 
Do 
Do 
Do 
Do 


Indoor 

Do 
Do 
Do 

Do 
Do 
Do 
Do 
Do 
Do 


Do. 

Oo 
Do 
Oo. 


indoor 

Do 
Do 


Do 
Do. 


Terrestnal  Non-Food  Crop 
Do 
Do. 
Oo. 
Do 
Do 


indoor 
Do. 
Oo. 
Oo 
Do. 
Oo. 
Do. 
Do. 

Do. 

Do 

Oo 
Do 
Oo 


Terrestnal     NorvFood     or 
Indoor. 

Do 
Do 
Do 
Do 

Do 


Specific  use  patterns — listed 
according  to  use  site  group 


Corresponding  ger>eral  use 
pattern 


J- 

3  Aquatic  Areas:                       1 

Food   processing   water   sys- 

Aquatic Food  Crop. 

tems 

Pulp  and  papermill  systems 

Aquatic  Non-Crop 

Poultry  and  livestock  dnnking 

Do 

water 

Swimming  pool  water 

Oo 

Industnal  disposal  systems 

Do 

Industnal  process  water 

Do 

Do 

Human  dnnking  water 

Aquatic  Food  Crop. 

Cooling  water  lowers 

Aquatic  Non-Crop. 

Agncultural    irrigation    water. 

Aquatic  Food  Crop. 

and  ditches 

Agncultural     drainage     water 

Do 

and  ditches. 

Sewage   systems   and   drain- 

Aquatic  Non-Oop. 

fields. 

Dishwashing  water 

Indoor 

Domestic     and     commercial 

AquatK  Non-Crop. 

nonpotable  water 

Lakes,      ponds,      impounded 

Do 

water 

Streams,  nvers.  canals 

Do 

Swamps,  marshes,  wetlands 

Do 

Catch   basins,    puddles,   tree 

Do 

holes 

Estuaries,  tidal  marshes     j 

Do 

Commercial    and   sport    fish- 

Aquatic  Food  Oop. 

beanng  waters. 

14   Uncultivated  Agncultural 

Areas    (Non-tood    Produc- 

ing) 

Terrestnal  Non-Crop. 

Fuel  storage  areas 

Do 

Do 

Rights-of-way 

Do 

Fallow  land „ — 

Do 

Soil  bank  land 

Do 

Barner  stnps 

Do 

15   Uncultivated  Nonagncultural 

Areas  (Outdoor) 

Airports        

Do 

Recreation         areas.         fair 

Do 

grounds,        race        tracks. 

tennis  courts,  etc. 

Oo. 

Recreation  area  structures 

Oo. 

Do 

Do 

Utility  rights-of-way 

Do 

Sewage  disposal  areas 

Oo 

Industnal   sites  (lumberyards. 

Do 

tank  farms,  etc). 

Paved  areas  

Do 

Pnvate  roads  and  walks  

Do 

Fencero»»s    and    hedgerows 

Do 

(non-agncultural) 

16  Wide  Area  and  general 

Indoor/Outdoor          Treat- 

ments: 

Rural  areas  (unspecified) 

Terrestnal     Non-Crop     c 

Rural  areas  (unspecified) { 

Terrestnal     Non-Crop 

I 

Indoor 

Urtjan  areas  (unspecified)  

Oo. 

Public    buiWings    and    stnjc- 

Do 

tures. 

Animal     burrow     entrances. 

Do 

dens,  tunnels. 

Do. 

Do 

Mammal  feeding  areas 

Do 

Non-agricultural     areas     for 

Do 

puWk;  health  treatments 

Bird  roosting,  nesting  areas 

Do 

Bird  feeding  areas 

Do 

1 7  Antifouling  Sites: 

Sites  lor  manne  exposures 

Aquataic  Non-Crop. 

Boat  bottoms  and  other 

Do. 

submersed  structures 

Steel  

Do. 

Do. 

Do. 

Wood 

Oo. 

Plastic           ■ 

Oo. 

Other    substances    and 

Do 

matenals. 

Crab  pots  and  ksbsler  pots 

Do 

Sites  (or  fresh  water  expo- 

Oo 

sures 

18  Transportatton  Facilities 

Bus 

Indoor, 

Do. 

Containenzed  units 

Do. 
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Specific  use  patterns— listed 
accof  ding  to  use  site  group 


Railroad  cars 

Aircraft „ 

Ships/barges „... 

Autos,  taxis    

Recreational  vehicles 

19   Food  and  Feed  Processing 
Plants: _ 

Bakenes „ 

Bottlers  

Brewenes 

Canneries 

Dames,       creaniense,       milk 
processing  plants 

Feed  mills,  feed  stores 

Fresh  truil  pacl<ing  and  proc- 
essing 

Meat  DTocessing 

Poultry  processing 

Wineries  wine  cellars 

Flour  mills,  machinery,  ware- 
houses, lines  elevators,. 

Egg  processing  

Candy      and      confectionary 
plants 

Sugar  processing,  cane  mills, 
etc- 

Ctder  mills 

Dry  food  products  plants 

Tobacco  processing 
Air   treatment  for  processing 
and  transportation  of  toods, 

Beverage  processing 

Nut  processing     

Cereal  processing 

Seafood  processing 

Vegetable  oil  processing 

Spice  mills 

Vinegar  processing 
Fannaceous  processing  (noo- 
dles, etc  ) 
Mushroorr,  processing 

Dned  fruit  processing 1 

Pickle  processing „. 

Ice  plants  

Chocolate  processing 
Fruit  luice  processing 

20  Eating  Establishments  (all) 

Food  handling  areas 

Food  serving  areas 

Eating     establishment     non 

food  areas 
All   treatment   lor   eating  es 

tatlishments. 
Food      storage      equipment 

(coolers,  refrigerators  etc  ) 
Eating    and    serving    utensils 

(spoons,  etc  ),  : 

21  Food    Marketing,    Storage, 
and  Oistritxjtion. 

Food  dispensing  and  vending 

equipment 
Food  stores,  rr^arkets,  stands 
Weat  and  fish  markets 
Food  catering  facilities 
ForxJ  marketing,  storage.  ar>d 

distnbution  equipment   and 

utensils. 
Outdoor  storage  facilities  (or 

Items  in  Group  1 7 

22  Hospitals  and  related  Insti-  ! 
tutions  and  Facilities. 

Cntical   premises   (eg.    burn 

wards,  etc  ) 
Hospital      patient      premises 

(wards,  emergencv  rooms. 

etc) 
Non-critical    premises    (labs. 

lounges,  lobbies,  storage 


Correspooding  general  use 
pattern 


Do, 
Do 
Do 
Do 
Oo 


Do 
Do 
Do 

Do 

Do 

Do 
Do 

Do 

Do 

Do 
Do 

Oo 
Oo 

Do 

Do 

Do 
Do 
Do 

Do 
Do 
Do 
Oo 
Oo 
Do 
Do 
Do 

Oo 
Do. 
Do. 
Do. 

Do 


Oo 
Oo 
Dc 

Oo 

Do 

Oo 

Oo 

LX) 
Do 
Do 

Do 


Ter'esinai  Non-Crop 

Indoor 
Do 

Do 


Specific  use  patterris — listed 
accordif>g  to  use  site  group 


Correspondtng  general  use 
pattern 


Cntical  Items  (liypodermic 
needles,  dental  instru- 
ments. catt>eters,  etc  ) 

Non-cntical  items  (bedpans, 
carpels,  furniture,  efc  I 

Air  treatment  (also  to  ambu- 
lances) 

Janifonai  equipment  

23  Barber    and    Beauty    Shop 
Instruments  and  Equipment 

24  Morgues     Mortuaries,    ar>c 
Funera,  Homes 

Premises  le'^balminy  rooms, 
etc  ) 

Equiprren!  (tables  etc  )     

insti-uments 

Burial  vaults   mausoleums 

Air  treatment 

25  Commercial,     Instiijtional, 
ar>d    IrxJustnai    Maintenance, 
Buildings  and  Structures 
Locker  rooms,  equipment 


dliev 


and 


and 


and 


Gyms,    twwiing 

equipment 
Telephones  and  booths 
Shower    rooms,     mat? 

equipment 
Cotton     mill     premises 

equipment 

Auditor'ums  ano  stadiums  

Factories  

Rendering  plants 

Loading  aieas   rarrips 

School  buildings  and  ecjuip- 

men! 
Office  butldmgs  

26  Fiber    Product    Protection 
(Moth-,  mildew  proofing). 

Clottung 

Rugs 

Upholstery 

Ornamental    fabrics    (draper- 
ies, tapestnes). 

Ropes 

Sail  ctotti 

27  Prese-^ai'vps   and   Protec- 
tants 

Grains         

Hay.  silage « 

Adhesives 

Coatings    idsphait    a'C    lac 

guer) 
Fuels 

Leather  a"o  '»atne'  [>":xlucts 
Leather  orocessmg  liquors  .... 

Metalwoiking  cutting  fluids 

Oil    recovery     drilling    nuids 

and  packer  fluKte. 

Paints  (latex) 

Paper  and  paper  products 

Plastic  products  

Resm  eiTHilsions 

Rubber  (natural)  pioducts  

Specialty  products  (polishes. 

cleansers,  dyes,  etc  ) 
Textiles,    'exiiie    fibers,    and 

cordage. 
Wet-end  additives,  etc    (pulp 

sizing,   alum    caseT,,   print- 
ing pastes} 
Dis(x>sabie  diapers 
Wool,  hai'    mohaii    hjrs    fett. 

feathers,  etc 
Electncal     supplies,     cables, 

and  equipment. 


Do 

Oo 

Do 

Do 

Do 

Do 

Do 
Do 
Do 
Do 


Do 
Do. 

Do. 

Do 

Do 

Oo 
Do 
Do. 
Do 
Do. 

Do. 


Do. 

Do. 
Do 
Do 

Do 
Do. 


Indoor. 
Do 
Do 
Do. 

Do 
Do 
Do. 
Do. 
Oo. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 

Do. 


Do. 
Do. 


Do 


SpecrfK  use  oatterns— tisted 
accofc*r^  to  use  site  proup 


Corresponding  genera' 
pattern 


28   Human  Articles  a'«t  Maten 
ais 
beodirK;    ;nd-^kpi,v    -r^^^rpss      Inooor 


(TreatmenTs    ici    '-isr     rKxIv 

CiOtr>iriQ  rwhilf  r>^'(nc  w-OfCtj, 
(^thinc 

Face     qtiA'     -gciggie*.      face 

mask.s   aif 
Footwea'      ,ini:i,j,-itoq      ir>ner 

sotes). 
Headgear    (satety    hetmets, 

headphones,  etc.). 

Wigs 

Contact  lenses 

Dentures.  toothbrushes. 

nrauthpieces  to  musical  in- 
struments, etc 
Camping  equipment  ano  pea' 
Grooming  instruments 

(brusr>es    clippers,   razors. 

etc  I 

29  Laundry,  Cleaning,  and  Oiy 
Cteaning: 

Laundries  „-..«. 

Diapart.  diaper  pate. 

Laundry    aqupmem    (caits. 

chutes,  tables,  etc). 
Oust   control— products   and 

equipment  (mops,  etc ). 

30  Bathrooms.  Toilet  Bowls, 
and  related  Sites: 

Bathroom  premises 

Toilet  txyttts  and  unnals 

Toilet  tanks 

Portable  lodets,  chemical  toi- 
lets, 

Vetucular  holding  tanks 

Bathroom  an  treatment 

Cuspidors,  spittoons 

31,   Refuse  and   SoM  Waste 

Refuse  and  solid  waste  con- 
tainers 

Refuse  arxj  solid  waste 
transportation  and  handling 
equipment. 

Gartjage  dumps  _ 

Household  trash  compactors... 

Garbage  disposal  units,  fcod 
disposals. 

lnar>erators „ 

Human  stools 

Vomitus 

32  Surface  Treatments: 

Hard  non-porous  surfaces 
(painted,  tile,  plastic,  metal, 
glass,  etc ). 

Hard  porous  surfaces 
(cement,  plaster,  bnck.  as- 
bestos etc.). 

Wood  surfaces „ 

Leather  surfaces 

Fat)nc  surfaces     

Paper /papertxjard  surfaces. . 

33  Specialty  Uses 
Biological    specmiens   (unrw. 


Do 

Do 
Do 

Oo 

Do 

Do 
Do 
Oo 


Oo. 
Oo. 


Indoor. 
Do 
Oo. 

Oo 


Do. 
Oo. 
Oo. 

Oo. 
Do. 
Do 

Indoor 

Do 


Oo. 
Oo. 

Do. 

Do. 
Da 
Da 

Indoor 


Do. 


Da 
Da 

Oo. 
Oo. 

Indoor. 


tissues,  etc ) 

Museum     collections     (pre- 

Do. 

served    animal    and    plant 

specimens). 

Military  uses — not  speafied 

Do. 

Quarantine  uses— not  speo- 

Oo. 

lied 

OHHS/FDA  uses— not  spad- 

Da 

tied. 

(FR  Dor  82-31S04  Piled  11-23-82: 8:45  am| 
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DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and  Renewable 
Energy  , 

10  CFR  Part  456 

[Docket  No.  CAS-RM-61-1301 

Residential  Conservation  Service 
Program 

agency:  Office  of  Conservation  and 
Renewable  Energy,  DOE. 
ACTION:  Final  rule  amendments. 


summary:  The  Department  of  Energy 
(DOE  or  Department)  is  amending  its 
regulations  for  the  Residential 
Conservation  Program  (RCS)  (10  CFR 
Part  456).  The  RCS  Program  is  mandated 
by  Part  1  of  Title  n  of  the  National 
Energy  Conservation  Policy  Act 
(NECPA),  as  amended.  The  legislation 
requires  large  natural  gas  and  electric 
utilities  to  perform  energy  audits  of  their 
customer's  homes  upon  request  and  to 
provide  certain  other  related  services  to 
their  residential  customers. 

Today's  notice  amends  the  RCS 
Program  regulations  to  specify  the 
passive  solar  measures  required  to  be 
included  in  the  RCS  Program.  These 
amendments  do  not,  however,  require 
any  modification  to  approved  RCS 
plans. 

EFFECTIVE  DATE:  November  24, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  D.  Friedrichs,  or  Gina  Urso, 
Building  Services  Division.  CE-115. 
Conservation  and  Renewable  Energy, 
Department  of  Energy,  Room  GH-068, 
Washington.  D.C.  20585.  (202)  252-1650. 
Daniel  Ruge.  Office  of  General  Counsel. 
Department  of  Energy,  Room  6B-144, 
Washington.  D.C.  20585.  (202)  252-9513. 

SUPPtEMENTARY  INFORMATION: 

I.  Background 

II.  Discusgion  of  Amendments 

III.  General  Provisions 

I.  Background 

The  Residential  Conservation  Service 
(RCS)  Program  was  established  by  Part 
1  of  Title  II  of  the  National  Energy 
Conservation  PoUcy  Act  (NECPA)  Pub. 
L.  95-619,  November  9, 1978.  as 
amended  by  Subtitle  B  of  Title  V  of  the 
Energy  Security  Act  (ESA).  Pub.  L.  96- 
294.  June  30, 1980.  42  U.S.C.  8211  et  seq. 
Implementation  of  the  program  was 
begim  on  November  7, 1979.  with 
pubUcation  of  a  Final  Rule  (44  FR  64602). 
As  part  of  the  Administration's  efforts  to 
reduce  federal  regulations  which  were 
unduly  burdensome  for  individuals, 
business  or  other  affected  parties,  the 
Department  published  final  amendments 
on  June  25. 1982  (47  FR  27752)  to  make 
the  RCS  Program  regulations  as  simple 


and  flexible  as  possible  consistent  with 
existing  law  and  sound  program 
management. 

In  the  June  25th  Final  Rule,  however. 
all  program  requirements  regarding 
passive  solar  measures  were  reserved 
until  such  time  that  the  Department 
finalized  the  proposed  amendments 
regarding  passive  solar  published  on 
June  17,  1982  (47  FR  26148). 

DOE  today  issues  amendments  to  the 
June  25th  rule  specifying  the  passive 
solar  measures  to  be  included  in  the 
RCS  program.  These  amendments  do  not 
establish  any  new  requirements  or 
necessitate  any  modifications  to 
approved  program  plans.  Rather,  in 
furtherance  of  the  Department's  efforts 
to  reduce  unnecessary  regulatory 
burdens,  these  amendments  would 
allow  States  greater  flexibility  to  reduce 
the  scope  of  their  programs. 

In  total  19  comments  were  submitted. 
A  summary  of  these  comments  and  a 
discussion  of  DOE's  decisions  regarding 
passive  solar  follow  below. 

II.  Discussion  of  Amendments 

In  the  June  17th  proposal  DOE  had 
defined  passive  solar  space  heating  and 
cooling  systems  to  include  only  direct 
gain  glazing  systems,  indirect  gain 
systems,  solaria/sunspace  systems, 
window  heat  loss  retardants  and 
window  heat  gain  retardants.  DOE 
received  several  comments  on  the 
contents  of  these  definitions. 

One  commenter  noted  that  it  should 
be  specified  in  the  definition  for  indirect 
gain  systems  that  the  systems  should  be 
oriented  within  45"  of  true  south.  DOE 
agrees  with  this  comment  and  has 
inserted  the  phrase  (+  or  —45*  of  true 
south)  in  the  indirect  gain  definition. 
Another  commenter  suggested  that 
under  the  definition  of  "solaria/ 
Bunspace  systems"  the  term 
"irradiation"  should  be  substituted  for 
"insolation"  to  avoid  confusion  with  the 
term  insulation.  DOE  agrees  that  the 
potential  for  confusion  exists  as  in  the 
proposed  amendments  a  typographical 
error  was  made  which  caused  the  word 
insulation,  not  insolation,  to  appear  in 
the  definition.  DOE  has  amended  the 
definition  of  solaria/sunspace  systems 
as  suggested  by  the  commenter. 

One  commenter  suggested  that  a 
criterion  should  be  added  which  would 
require  the  south-facing  glazing  of 
passive  solar  systems  to  have  a  tilt 
angle  between  the  value  equal  to  the 
local  latitude  and  90°.  DOE  has  decided 
to  retain  the  definition  as  proposed.  The 
reasons  for  this  decision  are  that  most 
retrofit  passive  solar  systems  installed 
under  RCS  will  be  vertical  so  the 
question  of  tilt  angles  other  than  vertical 
will  rarely  arise.  Also  the  DOE  Model 


Audit  calculation  procedures,  which  are 
the  procedures  the  payback  analysis  is    _ 
based  on.  assume  vertical  surfaces, 
except  for  the  sunspace  where  tilted 
glazing  is  specifically  accounted  for. 

A  commenter  expressed  concern  that 
the  definition  for  direct  gain  glazing 
appeared  to  exclude  triple  pane  and 
insulated  double  glazed  windows. 
Regarding  the  concern  that  insulated 
double  glazed  windows  were  excluded. 
DOE  intends  the  phrase  "double  paned" 
to  include  all  types  of  glazing  that 
contain  two  panes  of  glass,  fiberglass  or 
other  similar  transparent  or  translucent 
materials.  Regarding  the  exclusion  of 
triple  glazing,  the  definition  only 
includes  glazing  that  is  either  double 
paned  or  single  paned  equipped  with 
movable  insulation.  Even  though  the  use 
of  triple  glazing  on  southern  exposures 
is  extremely  rare,  it  was  not  DOE's 
intent  by  this  definition  to  constrain  the 
application  of  any  particular  glazing 
type  in  solar  retrofit  design.  The 
definition  does  not  preclude  an  eligible 
customer  from  selecting  a  triple  glazed 
system. 

One  commenter  stated  that  window 
heat  gain  retardants  should  be  divided 
into  two  measure  categories,  one  for 
awnings  and  shutters  and  one  for  metal 
or  plastic  screens.  The  heat  gain 
retardant  used  by  DOE  in  the  analysis 
for  the  measures  table  was  assumed  to 
be  either  an  exterior  sunscreen  which 
could  be  easily  removed  in  the  heating 
season  or  a  reflective  material  treatment 
on  an  interior  roller  shade.  DOE  has 
decided  not  to  increase  the  burden  on 
States  and  utilities  by  including  two 
separate  measures  categories  for 
window  heat  gain  retardant.  However, 
an  audit  may  be  conducted  for  any  of 
the  window  heat  gain  retardants 
identified  in  this  notice. 

One  commenter  noted  that  in  the 
proposed  rule  reference  is  made  in  the 
definition  of  passive  solar  space  heating 
and  cooling  system  to  the  use  of  winds 
and  night  time  coolness  and 
recommended  that  operable  windows 
and  skylights  be  included  as  passive 
solar  measures.  DOE  had  decided  not  to 
include  operable  windows  and  skylights 
in  its  list  of  passive  solar  systems.  It 
would  be  very  difficult  to  calculate  the 
payback  for  operable  windows  and 
skylights.  Furthermore,  the  energy 
savings  is  dependent  on  many  site 
specific  variables  such  as  orientation  of 
windows  and  skylights,  windspeed  and 
diurnal  temperature  swings.  Even 
though  DOE  has  not  decided  to  include 
these  as  national  RCS  measures,  a  State 
has  the  option  to  add  any  measure  to  its 
RCS  Program.  Also,  as  an  alternative  to 
adding  operable  windows  and  skylights 
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as  a  measure,  a  State  might  consider 
adding  to  its  list  of  energy  conservation 
techniques  the  practice  of  opening 
windows  at  night  to  take  advantage  of 
winds  and  night  time  coolness. 

A  few  comments  were  received  on 
DOE's  proposal  to  limit  the  payback 
analysis  for  indirect  gain  systems  to 
only  thermosyphon  air  panes.  (TAPS).  It 
was  suggested  that  this  was  a 
questionable  procedure  especially 
considering  the  limited  data  available  to 
validate  TAP'S  performance.  DOE  has 
decided  to  continue  to  base  its  analysis 
for  indirect  gain  on  TAP  systems  as  they 
are  a  possible  retrofit  on  the  majority  of 
construction  types.  Other  types  of 
indirect  gain  measures  such  as  Trombe 
walls  and  water  wallt  require  specific 
existing  types  of  construction  to  be 
appropriate.  Although  DOE  has  limited 
its  analysis  to  TAPS,  an  audit  may  be 
condur.tnd  for  the  type  of  indirect 
mcH.suit'  identified  in  this  notice  that  is 
most  appropriate  in  a  particular 
rf'sidence. 

Several  commenters  discussed  the 
system  performance  factors  assumed  by 
DOE  as  a  basis  for  the  measures 
analysis.  Commenters  stated  that  the 
energy-saved  factor  used  in  the  Model 
Audit  for  a  TAPS  grossly 
underestimates,  in  certain  parts  of  the 
country,  the  performance  of  TAPS  by  as 
much  as  three  to  five  times.  DOE 
reahlzes  that  the  Model  Audi!  did 
underestimate  the  energy-saved  factors 
for  TAPS  to  some  degree  in  many 
regions  of  the  country.  Therefore,  as  a 
basis  for  developing  the  passive 
measures  table  finalized  in  this  rule. 
DOE  has  revised  the  method  for 
estimating  TAPS  performance.  This 
revision  more  accurately  estimates 
lAPS  performance.  Similarly,  DOR  has 
also  revised  the  Model  Audit  m.ethod  for 
estimating  the  performance  of  solaria/ 
sunspaces. 

One  commenter  specifically  requested 
that  DOE  include  as  part  of  the  KCS 
Program  a  particular  passive  solar 
window  manufactured  by  his  firm.  DOE 
has  conducted  the  RCS  measures 
analysis,  including  the  analyses  for 
conservation  and  active  solar  measures, 
only  for  generic  systems.  Even  though 
this  particular  window  may  be  classified 
as  an  indirect  gain  measure,  no  specific 
products  are  included  under  the  RCS 
F'rogram. 

Several  commenters  e.xpressed 
concerns  regarding  the  prototypical 
house  assumptions  upon  which  DOE 
based  its  passive  solar  payback 
analysis.  One  commenter  noted  that  the 
prototypical  house  is  a  poorly  insulated, 
high  infiltration,  and  single  glazed 
house.  The  commenter  believed  that 
these  were  poor  assumptions  for  testing 


passive  solar  measures.  Also  for  passive 
applications  a  commenter  stated  that 
the  house  should  have  been  elongated 
along  the  east  west  axis.  Another 
commenter  was  concerned  that  limiting 
the  passive  solar  glazing  area  of  the 
house  to  60  square  feet  provides  for  only 
a  minimal  energy  contribution  to  the 
building. 

The  concerns  of  these  commenters 
though  based  on  legitimate  passive  solar 
design  guidelines  are  not  valid  because 
of  the  payback  analysis  method  used  by 
DOE  for  passive  solar  measures.  The 
first  comment  stems  from  a  concern  over 
the  fact  that  in  a  less  energy  conserving 
house  the  percentage  of  the  load  met  by 
a  given  passive  solar  system  is  lower 
than  for  a  more  energy  conserving 
house.  The  concern  is  not  applicable 
because  when  determining  economic 
payback  the  amount  of  solui  .savings  per 
square  foot  of  added  glazing,  not  the 
percentage  of  solar  savings,  is  the 
appropriate  factor  to  be  considered. 
Even  though  the  solar  savings  may  be  a 
smaller  percentage  of  the  heating  load  in 
a  less  energy  conserving  house,  the 
amount  of  solar  savings  per  square  foot 
is  not  necessarily  any  smaller.  The  per 
square  foot  of  solar  savings  are 
essentially  constant  for  passive  retrofit 
on  most  existing  houses  and  so  the 
assumptions  regarding  the  insulation, 
infiltration,  etc.  did  not  have  a 
significant  impact  on  the  payback. 
Similarly,  the  amount  of  glazing 
assumed  does  not  affect  the  payback 
period  for  most  passive  retrofits.  DOE 
applied  60  square  feet  of  glazing  to  the 
prototypical  house  because  this  was 
considered  to  be  a  practical  retrofit. 
Here  again,  the  per  square  foot  solar 
savings  are  esentially  constant  because 
a  majority  of  houses  are  not  extremely 
"tight"  and  because  extremely  large 
areas  of  passive  solar  retrofits  are 
seldom  practical.  Therefore,  the  amount 
of  collector  area  assumed  does  not 
significantly  influence  the  payback 
period.  For  the  same  reasons,  DOE  did 
not  change  the  orientation  uf  the  long 
side  of  the  ptototypical  house  from 
north/south  to  east/west.  The  house's 
short  side  was  assumed  to  face  south 
because  this  permitted  maximum  retrofit 
flexibility.  Again,  this  assumption  did 
not  influence  payback. 

One  commenter  correctly  noted  that. 
m  the  supporting  document  for  the 
derivation  of  the  passive  solar  measures 
table,  an  error  was  made  in  the 
calculation  of  window  heat  gain 
retardants,  DOE  had  incorrectly  used 
heating  efficiency  rather  than  cooling 
efficiency  to  determine  the  simple 
payback  period  for  window  heat  gain 
retardants.  DOE  corrected  this  for  the 
final  passive  solar  measures  table  and 


has  also  applied  this  measure  only  to 
electricity  as  a  fuel  since  this  is  the  fuel 
used  in  the  overwhelming  majority  of 
houses  that  have  air  conditioners  The 
net  effect  of  this  change  on  the  number 
of  times  that  window  heat  gain 
retardants  appears  in  the  measures 
table  is  small  because  of  the  low  cost 
and  significant  energy  savings  of  this 
measure. 

DOE  received  a  few  comments  on  its 
use  of  a  seven  year  payback  period  and 
of  projected  1981  fuel  prices  in 
determining  the  payback  period  of 
measures.  One  commenter  supported 
the  use  of  the  7  year  payback  period  and 
two  felt  that  7  years  was  arbitrary  and 
unnecessanly  restrictive.  Suggestions  on 
fuel  prices  included  using  fuel  price 
escalation  rates,  revising  the  table 
pe.-iodically  to  reflect  fuel  prce  changes 
and  taking  into  con.sideration  the  rate 
changes  of  electricity  consumed  in 
winter  months  and  sum.mer  months. 

DOE  has  decided  in  these  final 
amendments  to  use  the  same  formula  for 
determining  the  payback  period  for 
passive  solar  measures  as  was  used  for 
the  program  measures  included  in  the 
June  2,'ith  amended  final  rule.  By  not 
requiring  the  audit  to  address  any 
passive  solar  measure  that  has  a  simple 
payback  of  more  than  7  years,  the  audit 
will  include  only  those  measures  which 
are  most  cost  effective  and  thus  most 
likely  to  be  considered  seriously  by 
consumers.  DOE  reminds  States  that 
they  have  the  flexibility  to  add  any 
passive  solar  measure  that  pays  back  in 
more  than  7  years  to  their  list  of 
program  measures. 

As  in  the  amended  final  rule.  DOE  has 
substituted  in  the  economic  formula 
projected  year  end  1982  fuel  prices  on  a 
State-by-Stafe  basis  for  the  projected 
11^81  fuel  prices  used  in  the  )une  17th 
proposal,  .^gain.  if  a  State  disagrees 
with  the  energy  price  data  used  by  DOE 
it  has  the  flexibility  to  substitute  its  own 
energy  price  data,  in  accordance  with 
§  456.315fb).  and  to  determine  the 
payback  period  of  measures  using  the 
calculation  procedures  outlined  in  the 
technical  support  document  for  the 
denvation  of  the  passive  solar  measures 
table. 

As  part  of  the  proposed  passive  solar 
preambie,  DOE  pubhshed  a  table  listing 
the  Federal  and  State  income  tax  credits 
used  in  determining  payback  periods 
DOE  solicited  comments  on  the 
completeness  of  the  list  and  on  the  use 
of  State  income  tax  incentives  in  the 
development  of  the  passive  solar 
measures  table. 

The  Stales  of  North  Carolina. 
Oklahoma  and  .\ew  York  requested  that 
their  tax  credits  for  passive  solar 
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measures  be  included  in  the  calculation 
of  payback  periods.  The  State  of  Hawaii 
commented  that  they  do  not  have  a  10% 
tax  credit  for  window  heat  gain 
retardants.  DOE  has  incorporated  these 
changes  in  State  tax  credits  in  the 
development  of  the  final  passive  solar 
measures  table.  The  complete  list  of 
Federal  and  State  tax  credits  appears  in 
the  technical  support  document  for  the 
derivation  of  passive  solar  measures. 
Copies  of  this  document  can  be  obtained 
by  writing  the  Building  Services  Division 
at  the  address  which  appears  at  the 
beginning  of  this  notice. 

One  commenter  felt  that  the  Federal 
solar  tax  credit  should  not  be  included 
for  solaria/sunspace  systems  because 
they  typically  serve  the  dual  functions  of 
added  living  space  and  heat  production 
and  therefore  do  not  qualify  for  the 
Federal  tax  credit.  DOE  had  decided  to 
retain  the  use  of  the  Federal  tax  credit 
for  solaria/sunspace  systems.  The 
reason  for  this  decision  is  that  DOE 
based  the  analysis  of  this  measure  on  a 
system  that  was  for  heat  production 
only.  It  contained  neither  electrical 
outlets  nor  plumbing  that  typify  added 
hving  space. 

One  commenter  questioned  why  the 
40%  Federal  tax  credit  was  not  used  in 
the  payback  calculation  for  TAPS.  The 
Federal  tax  credit  was  not  used  in  the 
TAPS  payback  calculation  because  DOE 
based  the  measures  analysis  for  TAPS 
on  a  system  that  does  not  include 
thermal  storage  and  only  passive  solar 
systems  that  include  thermal  storage  are 
eligible  for  the  Federal  tax  credit. 

Two  commenters  stated  that  the 
contractor  installed  costs  used  by  DOE 
for  TAPS  were  unrealistically  high.  As  a 
result  of  these  comments,  and  to 
determine  the  payback  periods  more 
accurately  for  direct  gain,  indirect  gain 
and  solaria/sunspaces  for  this  final 
passive  solar  measures  table  DOE  has 
updated  the  cost  information  for  those 
measures  based  on  cost  data  recently 
developed  by  the  R.  S.  Means  Company 
The  R.  S.  Means  Company  develops  the 
cost  data  for  materials  and  equipment 
by  contacting  manufacturers,  suppliers 
and  contractors  throughout  the  Nation. 
It  then  adjusts  these  costs  to  reflect  an 
average  for  30  major  cities.  Labor  rates 
are  based  on  trade  union  agreements 
negotiated  with  46  building  trades.  The 
use  of  these  recently  developed  costs 
figures  resulted  in  an  increase  for 
resident  and  contractor  installed  costs 
for  direct  gain  measures  and  a  decrease 
in  the  resident  and  contractor 
installation  costs  for  indirect  gain 
measures  (TAPS),  and  solaria/sunspace 
systems.  Copies  of  the  methodology 
used  to  determine  the  final  passive  solar 


measures  table  including  information  on 
system  costs,  tax  credits  and  fuel  prices 
are  available  by  writing  the  Building 
Services  Division  at  the  address 
provided  at  the  beginning  of  this  notice. 

DOE  received  one  comment 
requesting  that  States  be  given  the 
option  to  provide  customers  with 
generalized  information  on  passive  solar 
energy,  in  lieu  of  an  audit.  DOE  beheves 
that  an  on-site  passive  solar  audit  is  the 
best  way  to  provide  information  to  a 
customer  on  the  cost  effectiveness  of 
installing  passive  solar  measures  in  the 
customer's  residence.  However,  this 
does  not  preclude  States  or 
nonregulated  utilities  from  submitting  to 
DOE  a  temporary  program  request  for 
an  alternative  program  of  providing 
customers  with  information  on  passive 
solar  measures.  The  criterion  for 
approval  of  such  a  program  is  listed 
under  §  456,207.  For  additional 
explanation  of  this  criterion,  see  the 
preamble  discussion  for  temporary 
programs  in  the  June  25th  revised  final 
rule  (47  FR  27752,  at  27756). 

In  accordance  with  the  June  25th  final 
rule.  DOE  has  identified  specific  multi- 
family  applicability  criteria  for  passive 
solar  measures.  These  applicability 
criteria  could  be  used  to  change  the 
scope  of  an  audit  to  include  only  those 
passive  solar  measures  applicable  to  a 
particular  residence.  For  those  passive 
solar  measures  identified  in  Appendix  I, 
a  State  has  the  following  options 
regarding  multi-family  dwelling  unit 
audits: 

1,  Accept  the  passive  solar  measures 
indicated  by  Appendix  I  for  use  in  multi- 
family  dwelling  units; 

2.  Use  the  DOE  multi-family 
applicability  criteria  in  Appendix  III  for 
some  or  all  of  the  passive  solar 
measures  identified  in  Appendix  1;  or 

3  Develop  its  own  method  for 
determining  applicability  and  submit  it 
to  DOE  for  approval  in  accordance  with 
§  456.306(b), 

III.  General  Provisions 

A  Regulatory  Impact  Analysis  on  the 
amendments  to  the  RCS  Program 
regulations  published  on  June  25, 1982 
(47  FR  27752)  was  prepared  by  DOE  and 
reviewed  by  the  Office  of  Management 
and  Budget  pursuant  to  the  requirement 
of  Executive  Order  12291.  This 
amendment  falls  within  the  findings  and 
conclusions  that  have  been  addressed  in 
the  Regulatory  Impact  Analysis 
prepared  for  the  revised  RCS 
regulations. 

Copies  of  the  Regulatory  Impact 
Analysis  can  be  obtained  by  writing  the 
Building  Services  Division  at  the 
address  which  appears  at  the  beginning 
of  this  notice. 


Additionally.  DOE  certified  in  the 
June  25th  final  rule  that  the  amendments 
would  not  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities"  and  that  in  accordance  with 
the  Regulatory  Flexibility  Act  (Pub.  L. 
96-354)  DOE  was  not  required  to 
prepare  a  regulatory  flexibility  analysis. 

Section  (d)(1)  of  Section  553  of  the 
Administrative  Procedures  Act  (5  U.S.C, 
500  et.  seq.)  provides  that  the  required 
publication  of  a  rule  be  made  at  least  30 
days  before  the  effective  date  of  the 
rule,  except  when  the  rule  relieves  a  " 
regulatory  constraint,  is  a  non- 
substantive amendment,  or  the  agency 
finds  good  cause  for  not  publishing  the 
rule  prior  to  its  effective  date.  We  have 
determined  that  the  30  day  requirement 
does  not  apply  because  the  final 
amendments  adopted  today  reduce 
regulatory  requirements.  Furthermore, 
an  immediate  effective  date  will  allow 
States  to  adopt  these  changes 
concurrently  with  the  other  revisions 
made  tathe  RCS  program  which  became 
effective  on  July  26, 1982. 

As  indicated  in  the  June  25th 
amendments,  DOE  has  prepared  an 
Environmental  Impact  Statement  for  the 
entire  Residential  Conservation  Service 
Program  (DOE/EIS-0050]  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  The  notice  of 
availability  was  published  in  the 
Federal  Register  on  November  7, 1979. 
The  subject  matter  of  this  rulemaking  is 
adequately  addressed  in  the  EIS.  Copies 
may  be  obtained  by  writing  the  Building 
Service  Division  at  the  address  provided 
at  the  beginning  of  this  notice. 

List  of  Subjects  in  10  CFR  Part  456 

Energy  audits.  Energy  conservation. 
Housing,  Insulation,  Reporting  and  ■ 
recordkeeping  requirements.  Solar 
energy.  Utilities. 

In  consideration  of  the  foregoing,  the 
Department  of  Energy  amends  Part  456 
of  Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations  (47  27752,  June  25. 
1982),  as  set  forth  below. 

Issued  in  Washington,  D.C.,  on  October  25, 
1962. 

Joseph  ].  Tribble, 

Assistant  Secretary.  Conservation  and 
Renewable  Energy ■ 

PART  456— RESIDENTIAL  ENERGY 
CONSERVATION  PROGRAM 

1.  The  authority  citation  for  Part  456 
reads  as  follows: 

Authority:  Part  I  of  Title  II  of  the  National 
Energy  Conservation  Policy  Act,  Pub.  L.  95- 
619,  92  Stat.  3206  et  seq.  (42  U  S.C.  B211  et 
seq.],  as  amended  by  Subtitle  B  of  Title  V  of 
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the  Energy  Security  Act,  Pub.  L  96-294,  94 
Stat.  611  et  seg.;  Department  of  Energy 
Organization  Act,  Pub.  L.  95-91,  91  Stat.  565 
et  seg.  (42  U.S.C.  7101  et  seg.]. 

2.  Section  456.105  is  amended  by 
adding  a  new  paragraph  (6)  under 
"Renewable  resource  measure"  to  read 
as  follows: 

§456.105    Definitions. 

Renewable  resource  measure.  *  *  * 
(6]  Passive  solar  space  heating  and 
cooling  systems.  The  term  "passive  solar 
space  heating  and  cooling  systems" 
means  systems  that  make  most  efficient 
use,  or  enhance  the  use  of,  natural 
forces — including  solar  irradiation, 
winds,  night  time  coolness  and  the 
opportunity  to  lose  heat  by  radiation  to 
the  night  sky — to  heat  or  cool  living 
space  by  the  use  of  conductive, 
convective  or  radiant  energy  transfer. 
Passive  solar  systems  include  only: 

(i)  Direct  gain  glazing  systems.  The 
term  "direct  gain  glazing  systems" 
means  the  use  of  south-facing  (+  or  — 
45°  of  true  south)  panels  of  glass, 
fiberglass,  or  other  similar  transparent 


or  translucent  materials  that  admit 
sunlight  into  the  Uving  space  where  the 
heat  is  retained.  Glazing  is  either 
double-paned,  or  single-paned  equipped 
with  movable  insulation. 

(ii)  Indirect  gain  systems.  The  term 
"indirect  gain  systems"  means  the  use  of 
south-facing  (+  or  -  45°  of  true  south) 
panels  of  glass,  fiberglass  or  other 
transparent  or  translucent  materials  that 
transmit  sunlight  onto  thermal  walls. 
ceilings,  rockbeds.  or  containers  of 
water  and  is  stored  for  later  use  or 
transferred  directly  to  the  living  space 

(iii)  Solaria  ^sunspace  systems.  The 
term  "solaria/sunspace  systems"  means 
a  structure  of  glass,  fiberglass  or  simi'idr 
transparent  or  translucent  material 
which  is  attached  to  the  south-facing  (^ 
or  -  45°  of  the  true  south)  wall  of  a 
residential  building  for  the  purpose  of 
collecting  solar  energy  and  which  allows 
for  air  circulation  to  bring  heat  into  the 
residence  and  which  is  able  to  be  closed 
off  from  the  residential  structure  at  night 
and  during  periods  of  low  irradiation. 

(:\-)  Window  hec!  loss  retardants.  The 
term  'window  heat  loss  retardants" 


means  those  mechanisms  which 
significantly  reduce  winter  heat  loss 
through  windows  by  use  of  external  or 
internal  devices,  such  as  insulted  rollup 
shades  or  movable  rigid  insulation,  that 
cover  the  windows  during  the  winter 
both  at  night  and  when  no  appreniaiile 
amount  of  sunlight  is  entering  the 
window  during  the  day. 

(v)  Window  heat  gain  retardants.  The 
term  "window  heat  gain  retardants" 
means  those  mechanisms  which 
significantly  reduce  summer  bed!  ^,,in 
through  windows  in  the  summer  by  use 
of  devices  such  as  awnings,  solar 
screens  or  insulated  rollup  shades 
(externdl  or  internal). 

.Appendix  1 — (.Amended) 

3.  Paragraph  (f)  of  Appendix  1  is 
amended  by  adding  the  following 
passive  solar  program  measures  to  the 
Table  of  Program  Measures  by  States. 
(Table  2) 

***** 

(f)  Table  of  Program  Measures  by  State. 


Slate 

HUD/Region 

Fuel  category 

Direct  gain 

Indirect  gain 

Solaria  aunspaca 

Window  heal 
loaa  retardants 

WcKlnwheat 
gam  retardants 

Alabama 

2 

Electric 

Q 

ac 

3 

8 

1.....    _. 

Gas 

Oil „ 

R 

H.P ._.    

Bectric 

R 

R 

R  C 

Gas 

R 

0« 

R..         .    __     _. 

H.P 

Alaska 

Electric 

ac 

R 

ac. — 

a  c 

ac 

Gas 

Oil „ „... 

H.P 

Arizona 

Electric 

R 

ac 

2 

Gas  „ ., 

R. 

Oil 

R 

H.P _.. „... 

R 

Electric 

R....               

R 

R 

ac 

H,  ft        

ac 

3 

Qa»__ 

OH.... _ 

B       ,     , 

ac 

HP 

R.                

Eiectnc 

Gas 

OH.      .    . 

R,  C_ 

ac 

R ._ 

R_..    

a  c 

ac  „.  

ac 

ac_.  .     -  - 

ac „ 

ac 

ac 

n  C' 

ac 

4 

S 

e „ 

7 

R.     _        -    -. 

R.       ...    

R  .,. 

R 

R . 

H.P..„„    . 

R 

a  c 

El«*te „ . 

Gm „ „..        „„ 

Oil .„.. 

HP _ 

ac 

R 

R _„ 

R 

R..... 

R 

ac 

R 

R 

n 

R.... 

R 

H_  C 

R ..... 

R..    .._    _    

R-  C 

Electric 

ac — 

R   ft 

ac. 

Qm_-„ 

n 

H 

R 

R  e 

OH. __ 

R          

R..      -       _..    .. 

R 

R   ft 

HP 

Eloctric »..»». „„„.......„» 

Gaa 

R 

a  c 

ac __. 

R.._. 

R 

R    _-      .    .._    .. 
R „ 

R 

R 

a  c 

ac 

a  c 

ac...  .„  

ac — 

ac — 

ac._  _ 

ac 

ac 

R 

R .    . 

R 

ac 

R  r 

OK 

R         

R 

H.P 

Elactric 

R 

ac 

3 

4 _ 

2 

Qaa. „    

R 

Oil 

R 

R 

HP „ 

Electric 

Qm „ 

01 , 

R 

R 

R..    .    _. 

R    ft 

Arkansas 

R„ 

ac 

R      ...    . 

R  

R 

H.P 

El«*lc 

R 

R  ft 

ac 

Qw 

R 

01 ..    „. 

R         

R „ 

H.P 

R 

R 

R 

Cahlornia 

Electric 

R 

R ,„ 

ac._ 

H 

R 

R 

ac 

Gas „ _ 

R 

Oil _.. 

H.P 

R 

, 

H 
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State                          i 

HUD'Region       ' 

Fuel  categ(xy 

DlrecT  gain        j 

. y- 

tndtrect  gain 

Sotaria  sunspace 

VMmiawneat     I 
|Q(S  ratatdants 

Window  h«at 
gain  retardants 

. *- 

#. 

5.                 

Electnc    - - 

R               

R.  C 

R.C _..- 

H 

ac 

Ff 

R 

Ff 

R 

R.C 

R 

R.C _ 

R         

R.C 

R.  C. 

ff 

R 

n,  c 

W__ 

R.  C - 

R..- t 

ac- 

R.C. 

»       _       

R   C 

R 

f^ 

n       

R 

ac 

K  fr 

n  o 

R,C 

ac 

R,  C. 

R 

B 

R 

ac 

R.C 

R,  C,^. 

R - - 

R.  C 

R 

r;C 

R — . 

R. 

ac - 

R,C .— 

R,C. .... 

fl 

R.  C -.. 

RiC 

ac 

a  c 

R.  C 

R.  C 

r"Z.Z" 

R.C 

7_    ..- -..- 

»....   .... 

% 

rrwnt                                        _ 

p 

n.  -.  

R.  C... 

R  r 

R  C 

ac- 

ac 

fT         . .  

R 

R - 

R.  C 1 

Hifc 

H  C 

R. 

ac 

n        

R 

R.  C _ 

R.C -._.-      .. 

R 

R 

R _ 

R,  C 

R 

ac 

H,  C.._ 

Ri  e 

R.C..- 

R,  C 

R.  C 

ac 

R.. _ 

H  P 

R... 

R _. 

fl .„ 

ac.._ 

a  c... - 

R — 

R,  C.        .    

a  c _ _. 

R,C 

R ..       — 

Oniric 

n 

ac 

7.                

6 — 

4 

1 

4,,.. 

Ga*» 

n 

R._. 

H 

R.       ...        

R  „          .     

H...._ 

ac... 

R 

H  p                                                             ...™. 

FT 

R-..     _           _    . 

ac 

fflB' 

R 

R             

R „„ 

ac — 

R.  C.._ _ 

R ._ _ 

R  „, 

ac 

R  

R,  c 

R _    .... 

R.  0 

ac.     -    

ac 

R..       ..       .    — 

a  c. 

HlC.         . 

R        

R 

ac 

ac 

R _ 

R 

Electric 

ac 

ac 

Q« 

R,  c 

. 

ac 

R 

a  c 

ac 

Delaware     «- 

H.. 

R 

R- 

R 

a«ctnc 

R 

R 

R.C 

1 

1 

a 

1 

2. 

3 

4 

1.. 

7        

Saft 





R.. 

R - 

R 

u  p                                                                                 

Rofda 

Eiactnc 

._ 

ac 

Gas 

-    "■ 

' 

H 

R 

R.C. 

R 



' 

ac 

Georgia          

R 

R — 

ac 

R „ 

R 

R - 

R 

ac 

H 

R 

H 

Hawaii            - 

Electric 

ac   . 

G»s   



'  Elftctnc 



R 

.  ac 

•  

,   4 

5... -    .    ... 

Gas 

.  R      

.  R 

.  ac 

.  R 

'.  "h  Z . 

.  R 

.  ac 

.  R 

.  R 

.  H. 

.   H 



„  R 

.   R.C 

.  ac 

Illinois 

.  R 

R 

^ 

.  R 

rtei->trk- 

..  H 

.  ac 

.  ac 

.  R. 

.  R 

..  R 

Li.D 

...R 

.   R 

rtaM-trir 

„  fl 

.   R,  C 

..  fl,  c 

1 
T 

„  R 

.. 

..R. 

..  fl, 

..  R 

' 

• 

Rl 

.,   R,  C  

..   R.C 
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State 

HUD/Region 

J 

Fuel  categofy 

i        Direct  gam 

Indirect  gain 

Wmdow  heat 
loss  retaroants 

Wnoow  heal 
gar  retarOants 

i 
4 

Gas 

R 

Oil .._ _. 

R 

R,  C. 

H.P . 

a 

R 

Indiana „ 

Etectric 

R 

R 

S 

Qai 

Ol 

n 

R 

H.P „ 

R 

R 

Electric 

R,  r. 

R 

n.  c 

Gas 

R 

R 

01 

R,  r. 

R 

H.P „     . 

R 

R 

Electric 

R  r. 

R 

7 

Gas _ _. _.. 

R 

Oil _ 

R,  C. 

R 

HP 

R 

R 

Electric _         

ac 

R 

R  C 

B   t* 

6 

7 

Gas 

R 

R  r 

01 

B,  C. 

H.P „ :..„ 

a 

R 

Iowa 

Electric 

R 

Gas 

R 

01 „ 

R 

R 

H.P .„. 

R 

R 

Electric _ „ 

R 

R-  C 

aa 

6 

Gas _ _. 

n 

Oil „ 

R 

R 

H.P 

R 

R 

Electric _ 

R 

R  c 

ac 

4 

Gas „. 

R 
H,  C 

Oil 

R 
R 

ac 

H.P 

ac 

Kansas 

Electric „_ 

Gas  .„ 

R 

ac 

S _ 

6 „ 

0» 

R 

R 

H.P 

R 

ac .- 

R 

Electric 

Gas ..„ 

H.      

R 

ac 

at 

Ot 

R . 

R 

ac.  .    —  .| 

R 

H.P. , 

n         

R  r. 

Electric 

Gas 

R _ 

R 

at 

Oil 

R 

R 

rZZ         Z 
ac—   ._ 

R     . 

R 

H.P „ 

Electric 

R„„     

R -      ... 

ac 

4 

Gas 

01 

R 

R 

H... 

R 

R.C 

ac. 

R 

R 

H.P 

Kentucky 

Electric 

R..             

ac 

5 _ 

6 

Gas 

0I_ 

R 

ac. .. 

R       

HP.; 

R 

R 

Etectric 

ac 

Gas 

Oil 

R,C 

R 

H.P „. 

R 

R 

Electric _ 

ac 

• 

2 

Gas 

Oil 

R L. 

R 

R 

H.P 

Lou'Siana „ 

Electric 

R 

R 

ac 

Gas „... 

Oil 

H.P 

Electric 

R 

R ... 

ac 

Gas 

R „ 

R _    _ 

ac.  .. 

R 

R  Zi'TIZIZI 
a  c 

R 

H.  C 

H.P 

Maine .. ., 

Electric 

Gas _ 

ac 

OH ^ 

HP _ _„ _ 

R .     ... 

R 

ac 

R „„    „..     . 

Maryland 

Electric 

ac 

Gas 

Oil 

R 

H.P 

R _ 

a  c 

Electric  

R 

ac 

6 „ 

Gas 

R 

R 

H.P 

Etectric „ 

Gas 

n - 

R 

a  c — 

R 

R 

R 

ac 

Oil _ 

R  „_ 

R 

HP 

Massachusetts 

Electric 

ac .. 

R _„    „      

R,  C 

ac 

R 

ac 

7 

Gas 

Oil „ 

H.P 

a  c  

a  c. 

Etectric 

R  C 

R  C 

ac 

7 

Gas 

R...  __. 

R.C .. 

ac 

ac 

R 

Oil 

ac 

R  C 

HP 

Michigan „.... 

Electric 

R.C 

R.    

ac 

Gas 
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9%»fKnr    »»«»»««"  ■.-B*— 

Slat! 

HCO/««pofi                          ""ue*  cateqcK> 

Direct  gain               l«*fecl  gain       ! 

i- 

ciM>ri»  o..^.....^  1      Window  heat 
Solan*  suiopaca  i     ^^^  retardants 

Window  heat 
gam  retardants 

ny                                                     _. 

R.  C  

ft,  C 

R 

R 

HkC 

RC 

ac. 

fc 

2...._ 

R 

R 

H,  C 

R 

R,  C 

rkrtrH~ 

ftC 

R,  C 

ac. 

F)  

R 

F^  C 

ac 

RlC 

ac 

ac. 

Mrssissipoi  ..._ 



rtortrif 

R 

R 

R.  c. 

4-....    

ru 

R 

R 

LLD 

riArtrir 

^ 

R 

ac 

ac. 

H 

nu 

R 

R 

p 

R - 

R 

ac 

R,  c. 

R 

R 

R 

R 

R.  C 

R 

fl,  c. 

1 

F) 

It  It 

R 

R 

Mor".ara      

Rartiic 

R 

R 

R,  c 

A 

R 

R 

ac 

LID 

R 

R 

Plafiiic 

R 

ac 

ac. 

r...  

'nZ~"~'~'."Z 

R 

rZI!! 

H 

R,  C 

R,  C. 

H 

H.„ 

R 

R ~ 

R 

R 

rinrtrir 

R,  C 

ac. 

2. ,  .    .. 

fl 

R 

R,  C 

t 

R 

R,  C 

R 

ac. 

R      

q 

H.C 

R 

R,  c. 

♦.     - „ 

R -. 

R 

R 

R 

R 

R 

R 

R 

ac. 

rSa* 

R ^... 

R 

R 

Oit 

R 

R 

MP 

R 

riATtrir 

R,  C 

H 

ac. 

lat 

R 

R 

nil 

R 

R 



H :.... 

R 

Raftrir 

H,  C  

R,  C 

fl,  c. 

7-         _    .      ._. 

R 

R 

0# 

R 

R 

R 

R 

nartrir 

R    

R ...               

R.  C 

R.  C 

R,C. 

R 

0# 

R,  C 

R _ 

R 

M  D 

R 

n,  c 

R,  C 

R,  C. 

7.                   .    ... 

naa 

R .._ 

R 

R.  C 

R.  C 

HP 

R 

R,  C...._ 

ac 

R.  C 

ac. 

Gas 

R 

Qil 

R 

R,  C 

HP 

.  R 

R,  C 

.   R,  C 

R.  C 

ac. 

Qm 

R 

Q^ 

.   R 

R,  C 

.  H,  C 

ac 

.  R 

R.  C 

ac. 

( 

R 

Oil 

.  R 

R 

H  P 

.   R _.. 

R 

EiftClnc 

.  R,  C 

ac... 

R 

.  ac. 

J, 

na 

R    

R 

MP 

R    

R,  C 

R  C    

.   R. - 

.   R.  C 

.  R.  C 

.  ac. 

'                1 

J  R „ _ 

.  R,  C 

,   R 

OIL - 

.  R 

.  R 

JM! 
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state 

HUD/Regiofi 

Fuel  category 

Direct  gain               Indirect  gam          Soiana  sumnnre         ^'nOoi.  neat             Wmdo.  heal 
,                                 ,                     ^^   ,     "»«  retartlanta     ,     gar  retardams 

4 „_ 

5 

6 

j  HP 

1 

R 

.  R.           „ 

R,  C             

ac _ 

a  r. 

H 

Electric :. 

Gas „ 

.  R.C 

a  c 

R  . 

R 

Oil . 

R 

R 

R,  r. 

R 

HP „.     

R 

R 

R  r 

R 

' 

Electric 

ac 

.  R 

H.  c 

R  C 

n  f 

Gas 

R 

R 

0« 

HP 

R 

.  R 

R 

R,  C 

R 

R 

R  C. 

Electric 

R.C 

ac 

R 

R.  C 

Gas 

R 

n 

Oil 

R_ 

R  r. 

H.P 

R „_. 

R..       , 

ac. 

a  c 

R   C. 

R  C 

Electric _ 

Gas 

ac — 

a  c 

R   f 

D  ^ 

8 

6 

R 

CM „ 

H.P 

R ._ 

R „ 

R 

H,  r 

R 

R 

R  r. 

R  C 

Electric „ 

Qas 

R 

H...    

ac 

R 

R  C. 

R  C 

R 

Ol 

R   C. 

R   C 

HP 

R „ 

ac „ 

R 

R 

R   C. 

R  C 

New  York 

Electric 

7 

Gas _... „. 

R 

R 

Oil 

R 

R.     . 

R.  C 

R 

R  r. 

H.P ..„ 

Electric 

Gas 

R 

R 

n 

R 

R  C 

ac 

ac 

8...._ 

R 

R 

Oil „ 

H.P 

R 

R   C 

R 

R 

R 

R 

R  C 

or 

Electric 

H.  C 

R  r 

ac 

Gas 

R 

n 

Oil _... 

H.P 

R 

R ,,  , 

ac 

ac..-_ 

H -.. 

R 

R 

R   C 

North  Caio'ina 

Electric 

a 

ac 

3 

Gas 

Oil 

R 

R 

HP 

Electric _ „ 

R _     _ 

R .._ 

R              

R  ™ 

ac 

4 

5 

• 

8 

Gas 

0« 

^ 

R 

R 

fl 

R 

HP 

Electric 

ac..._. .., 

H....     __ 

R  r 

ac 

Gas 

R 

Oil 

ac.  „. 

R.  „..    . 

ac — 

R 

R,C 

R 

R 

R  C 

HP ^. 

R 

Electric 

Rr       ~" 

ac 

Gas 



R 

OH 

H.P 

~ -• 

t*  c- 

R 

North  Dakota   

Electric 

ac 

5 

Gas 

Oil 

fl 

R 

R  C 

H.P 

R,  r.  

Ohio  

Electric 

R 

R  C 

a 

6 

Ga» 

R 

Oil 

R 

R 

H.P 

R 

Electric 

R 

ac 

R _  _  ..... 

R.           

ac 

H... 

R   P 

a 

7 

Gas 

Oil 

R _ 

H.P 

R 

R 

Electric 

ac 

3 

Ga» „ 

OH.™ 

R 

R           

H.P 

R 

Oklahoma „  .  , 

Electnc  

R 

ac 

R 

B_ 

ac 

4 _„ 

6 

Oil _ 

R 

ac.  — 
ac 

R 

B-        _ 

Electric 

ac._-    

ac__    „ 

ac 

Qas 

R 

Oil 

ac .. 

H.  C    

R 

HP 

R 

Electric 

R 

ac.™ 

R 

ac —  ...  . 

ac 

« 

Gas „ 

OK 

R 

ac 

ac 

ac. — 

R               

R 

H.P 

R- 

a  c 

Electnc 
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'  This  measure  is  only  appticat)le  for  honies  wtiere  the  air-conditioning  system  is  powered  electrically. 


Appendix  III — [Amended] 

4.  Paragraph  (a)(3]  of  Appendix  III  is 
revised  to  read  as  follows: 

(a)  General 


(3)  DOE  has  developed  specific 
applicability  criteria  for  ceiling  insulation, 
floor  insulation,  wall  insulation,  clock 
thermostats,  storm  or  thermal  doors,  water 
heater  insulation,  solar  domestic  water 
heaters,  replacement  solar  swimming  pool 
heaters,  combined  active  solar  space  heating 
and  solar  domestic  hot  water  systems,  wind 
energy  devices,  direct  gain  systems,  window 
heat  gain  retardants,  window  heat  loss 


retardants,  solaria 'sunspacp  sys!eins  .ind 
indirect  gain  systems. 

5.  Paragraph  (b)  of  Appendix  III  is 
amended  by  adding  new  subparagraphs 
(11H15)  to  read  as  follows: 

(b)  Applicability  criteria. 

*  #  ♦  *  « 

(11)  Direct  Gam  Systems.  A  direct  gain 
systems  is  applicable  when  the  living  area 
has  either  a  south-facing  (-h  or  —45'  of  true 
south)  or  an  integral  south-facing  ( -<-  or- 45 
of  true  south)  roof  with  tilt  angle  measured 
from  the  horizontal  greater  than  the  local 
latitude  that  is  free  from  major  obstruction  to 
solar  radiation. 


(12)  Window  Heat  Cain  Retardants.  A 
window  heat  gam  rcturdant  is  applicable 

when  the  living  ■<■.:<■„  hds  n  window  that  is  not 
shaded  from  sumir,i'r  s^insr  .ne  and  the 
residence  has  SL,i::st,o:;.ii  use  of  energy  for 

air  .■(invi.':(ii:;:iji 

I  kV  IV'.-;,.-,  wlit'Ct  ixis>.  lif'tnnior.ts  A 
v%:nd(.'W  heat  loss  retardant  is  appiu.abie 
when  the  hving  area  has  a  wind>^w  wth 
'i'-.ver  than  three  panes 

(14;  ,S(..','i;.'-iL;  sunspace  Sys't'ii-.s   .\  Si,,a!ia/ 
sunspai  e  s\stem  is  apphcabie  when  the 
living  area  has  either  a  south-facing  \  -   or 
-  45'  of  true  south),  ground  level  wad   or  a 
south-facing  adjacent  patio,  porch  or  baitor-y 
that  IS  free  from  major  obstruction  'o  solar 
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radiation  and  can  gopport  the  weight  of  a 
retrofiJ  solaria /sunspace. 

(15)  Indirect  Gam  Systems.  A 
Thermosyphon  Air  Panel  is  applicable  when 
the  living  area  has  a  south-feang  (  +  or  -45 
of  true  south)  wall  which  is  not  solid  m.^9on^^' 
construction,  which  is  accessible  for 
installation  from  the  outsid*  and  is  free  from 
major  obstnrctian  to  winter  insulation.  A 
Trombe  wall  is  appHcaHe  when  the  living 
area  has  a  south-facing  (  *  ot  -45-  of  true 
south)  solid  mssonry  waU  that  is  accessible 
for  installation  from  the  outside  and  is  free 
from  major  obstruction  to  soUr  radiation.  A 
water  wall  is  applicable  whe«  the  living  area 
has  a  south:facing  ( -(-  ot  -45"  of  true  south! 
ground  level  wall  that  is  free  from  major 
obstruction  to  solar  radiation,  and  the  ground 
level  floor  is  slab  on  gra<ie  or  has  sufficient 
structural  strength  to  support  a  water  wall 

(FR  Doc  S2-,W(»»  FiV-d  n-i3-»2-  *4=i  ^n\ 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  458 

[Docket  No.  CAS-RM-80-125) 

Commercial  and  Apartment 
Conservation  Service  Program 

agency:  Department  of  Energy. 
ACTION:  Revised  notice  of  proposed 
rulemaking  and  public  hearmgs. 


SUMMARY:  The  Department  of  Energy 
(DOE)  is  proposing  regulations  to 
implement  the  Commercial  and 
Apartment  Conservation  Service 
[CACS)  fh-ogram  as  required  by  Title  VII 
of  the  National  Energy  Conservation 
Policy  Act  (NECPA)."as  added  by  the 
Energy  Security  Act  (ESA).  This  notice 
of  proposed  rulemaking  (NOPR) 
replaces  an  earlier  NOPR  published  in 
the  Federal  Register  on  January  16. 1981 
Title  VII  of  N'ECPA  requires  large  gas 
and  electric  utilities  to  offer  energy 
audits  of  eligible  small  commercial 
buildings  and  larger  (more  than  five 
units)  apartment  buildings.  In  fulfillment 
of  the  provisions  of  Title  VII,  the 
proposed  regulattons  describe  how  each 
state  may  submit  a  plan  (State  Plan)  to 
DOE  for  administering  the  CACS 
Program  in  the  state  and  list  the 
requirements  for  a  State  Plan.  The  State 
Plan  will  set  the  requirements  for  the 
energy  audit  programs  which  covered 
utilities  must  offer.  All  nonregulated 
covered  utilities  which  are  not  included 
in  a  State  Plan  must  submit  plans 
directly  to  DOE  for  a  CACS  Program. 
The  proposed  regulations  also  include 
the  conditions  under  which  NECPA 
requires  DOE  to  invoke  its  Federal 
Standby  authority,  how  the  standby 
authority  would  be  used,  and  the 
corresponding  enforcement  provisions 
including  the  assessment  of  civil 
penalties. 

DATES:  Written  comments  must  be 
received  by  February  2, 1983,  4;30  p,m, 

A  public  briefing  to  discuss  the 
regulation  will  be  held  on  December  2. 
1982,  at  9:30  a.m.  in  the  auditorium  of  the 
Forrestal  Building.  Room  GE-086, 1000 
Independence  Avenue,  S.W., 
Washington,  D.C. 

Public  hearings  will  be  held  in  three 
cities,  beginning  at  9:00  a.m.  local  time 
on  the  dates  and  at  the  locations 
specified  below: 

(1)  Dallas,  Texas— January  10-11. 
1983; 

(2)  Portland,  Oregon — January  13-14. 
1983:  and 

(3)  Washington,  D.C— January  19-21. 
1983. 

Requests  to  speak  must  be  received 
no  later  than  4:30  p.m.  on 


(1)  January  4, 1983  for  the  Dallas 
hearing; 

(2)  January  6,  1983  for  the  Portland 
hearing;  and 

(3)  January  13,  1983  for  the 
Washington,  DC.  hearing. 

Please  bring  at  least  six  copies  of  the 
oral  statement  to  the  hearing.  The  length 
of  each  presentation  is  limited  to  20 
minutes. 

ADDRESSES:  Public  hearings  will  be  held 
at  the  following  locations: 

(1)  Bonneville  Power  Administration. 
U.S.  DOE,  Auditorium.  1002  Northeast 
Holladay  Street.  Portland,  Oregon; 

(2)  Earl  Cabell  Federal  Building,  1100 
Commerce  Street.  Rm.  7A2:J.  Dallas, 
Texas; 

(3)  Department  of  Energy,  Rm.  GE-086 
Auditorium.  Forrestal  Building.  1000 
Independence  Avenue,  SW, 
Washington,  DC. 

A\\  written  comments  (10  copies)  and 
requests  to  speak  must  be  addressed  to 
the:  Office  of  Conservation  and 
Renewable  Energy,  Office  of  Hearings 
and  Dockets,  CE-65,  Mail  Stop  6B-025, 
Room  5F078,  Department  of  Energy.  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  ATTN:  CAS- 
RM-80-125,  phone  (202)  252-9319. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Friedrichs  or  Shelley  Launey. 
Buildings  Services  Division,  CE-115, 
Office  of  Buildings  Energy  Research  and 
Development,  Conservation  and 
Renewable  Energy,  Department  of 
Energy.  1000  Independence  Avenue. 
S.W.,  Washington,  D.C.  20585.  (202)  252- 
1650. 

JoAnn  Scott  or  Pamela  Pelcovits. 
Office  of  General  Counsel,  GC-33, 1000 
Independence,  S.W.,  Washington,  D.C, 
20585,  (202)  252-9516. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction. 

II.  Discussion  of  the  Proposed  Regulations. 

III.  Reguldtorv'  Impact  Analysis. 

IV.  Environmental  Impact  Statement. 

V.  Paperwork  Reduction  Act. 

VI.  Comment  and  Hearing  Procedures. 

VII.  Access  to  Additional  Information. 

VIII.  Coordination  with  the  Department  of 
Housing  and  Urban  Development. 

IX.  Regulatory  Flexibility  Act. 

X.  Index  of  terms. 

I.  Introduction 

The  Department  of  Energy  (DOE) 
proposes  to  amend  Chapter  II  of  Title  10 
of  the  Code  of  Federal  Regulations  by 
adding  a  new  Part  458  to  meet  the 
requirements  of  Title  VII  of  the  National 
Energy  Conservation  Policy  Act 
(NECPA),  Pub.  L.  95-619.  as  enacted  in 
the  Energy  Security  Act  (ESA),  Pub.  L 
96-294.  which  established  the 
Commercial  and  Apartment 
Conservation  Service  (CACS)  Program. 


This  proposal  replaces  an  earlier 
notice  of  proposed  rulemaking  (NOPR) 
for  the  program  which  was  published  in 
the  Federal  Register  on  January  16. 1981 
(46  FR  4482-4533).  DOE  conducted 
public  hearings  on  that  proposal  and 
received  147  written  and  oral  comments. 

This  revised  NOPR  reflects  DOE's 
ongoing  effort  to  meet  its  legislative 
responsibilities  without  imposing 
unnecessary  burdens  on  affected 
parties.  Accordingly,  the  two  objectives 
of  this  NOPR  are: 

(1)  To  provide  a  regulatory  framework 
within  which  DOE  carries  out  its 
responsibility  to  implement  Title  VII  of 
NECPA.  consistent  with  stated 
legislative  intent;  and 

(2)  To  allow  States  and  utilities  the 
maximum  flexibility  to  design  their 
CACS  programs. 

In  revising  the  first  NOPR,  DOE 
examined  the  statutory  requirements, 
reviewed  the  research  that  was  the 
basis  for  the  previously  issued  NOPR, 
reviewed  the  public  comments  received, 
and  conducted  research  in  areas  that 
required  further  technical  information 
upon  which  to  base  decisions.  In  some 
cases,  the  arrangement  of  this  rule  is 
simlar  to  that  of  the  previous  proposal. 
However,  revisions  designed  to  clarify, 
simplify,  and  decrease  the  program's 
regulatory  burden  have  resulted  in  the 
rearrangement  or  elimination  of  much  of 
the  previous  proposed  rule. 

This  NOPR  stands  alone  and  need  not 
be  read  in  conjunction  with  the  previous 
proposal.  Any  provisions  carried  over 
from  that  NOPR  are  set  forth  in  their 
entirety.  Where  DOE  received 
significant  comments  on  the  earlier 
NOPR  which  resulted  in  changes,  the 
comments  and  the  changes  to  the  earlier 
proposal  are  discussed  in  section  II  of 
this  preamble. 

The  order  and  framework  of  the 
proposed  Part  458  are  similar  to  those  of 
the  recently  amended  final  Residential 
Conservation  Service  (RCS)  Program 
regulations  (10  CFR  Part  456;  47  FR 
27752;  June  25, 1982),  which  may  be 
helpful  to  the  many  parties  involved  in 
both  the  CACS  Program  and  the  RCS 
Program.  For  ease  of  reference  and  to 
simplify  implementation  of  the  CACS 
program,  many  of  the  terms  used  in  this 
rule  are  identical  or  similar  to  those  for 
the  RCS  Program. 

A  section-by-section  discussion  of  the 
major  provisions  of  the  proposed  rule 
follows.  It  sets  out  the  statutory  basis 
for  the  rule,  describes  all  significant 
sections  of  the  regulation,  and  discusses 
the  development  of  the  proposal.  DOE 
seeks  comments  on  all  provisions  of 
proposed  Part  458  but  specifically 
invites  comments  on  some  aspects  that 
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are  identified  in  the  following  discussion 
as  raising  difficult  or  unusual  issues. 

II.  Discussion  of  the  Proposed 
Regulations. 

A.  Subpart  A — General  Provisions  and 
Definitions 

The  definitions  have  been  arranged  in 
three  sections  to  make  the  rule  easier  to 
read  and  understand.  Section  458.102 
contains  general  definitions.  Energy 
conserving  operations  and  maintenance 
procedures  are  defined  in  §  456.103,  and 
all  program  measures  are  defined  in 
§  458.104.  Some  minor  changes  to 
statutory  terms  have  been  made  to  make 
terms  p;<sier  to  locate  in  alphabetical 
order,  e.g.,  "Replacement  or 
Modification  of  Lighting  Systems"  was 
changed  to  "Lighting  System 
Replacement  or  Modification"  so  that  all 
definitions  pertaining  to  "lights"  under 
§  458.104  will  be  found  under  "L".  These 
rearrangements  make  no  substantive 
changes  in  the  definitions. 

Some  changes  made  to  the  statutory 
definitions  do  have  substantive  effects. 
The  reasons  for  those  changes  are 
discussed  below.  In  revising  the 
definitions.  DOE  carefully  considered 
the  language  of  NECPA,  the  intent  of 
Congress  as  reflected  in  the  legislative 
history,  and  possible  problems  which 
were  identified  in  the  conmients  on  the 
previous  NOPR. 

1.  Section  458.102:  General 
Definitions. 

a.  Apartment  Building.  The  term 
"Apartment  Building"  is  used  in  place  of 
the  statutory  term  "Multifamily 
Building"  because  it  is  more  common 
and  makes  the  rule  easier  to  understand. 
The  definition  of  "Apartment  Building" 
is  identical  to  that  of  the  term 
"Multifamily  Dwelling"  in  section 
710(b)(3)  of  NECPA. 

In  response  to  the  previous  NOPR, 
DOE  received  comments  which  said  that 
the  term  "central  heating  or  cooling 
system"  (as  used  in  the  definition  of 
apartment  building)  is  ambiguous,  since 
it  could  be  read  as  describing  either  a 
system  which  is  "centra!"  to  an  entire 
building  or  "central"  to  an  individual 
apartment  (e.g.  an  air  conditioner  which 
cools  all  rooms  within  a  single 
apartment). 

In  these  regulations  "central"  refers  to 
either  a  heating  or  cooling  system  which 
serves  more  than  one  apartment, 
(whether  or  not  the  system  may  be 
thermostatically  controlled  in  the 
individual  apartment)  or  a  heating  or 
cooling  system  which  serves  one 
apartment  if  the  apartment  building  is 
centrally  metered.  This  result  is 
consistent  with  DOE's  understanding  of 
the  legislative  history  of  the  CACS 


Program.  That  history  indicates  that  the 
CACS  Program  will  cover  all  apartments 
not  covered  by  the  RCS  program. 
Individually  heated  and  cooled 
apartments  with  individual  meters  are 
covered  by  the  RCS  Program. 

The  Department  of  Housing  and 
Urban  Development  commented  that  the 
definition  does  not  include  a  central 
heating/cooling  system  which  serves  a 
group  of  apartment  buildings  and  may 
be  located  outside  a  specific  apartment 
building.  In  adopting  the  definition  of 
"multifamily  dwelling"  contained  in 
NECP.A.  DO'E  has  not  intentionally 
excluded  these  buildings.  DOE  solicits 
comments  on  whether  and  how 
districtly-heated/cooled  ap.Trtment 
buildings  could  be  included  in  the 
definition  without  causing  unnecessary 
comphcations  in  identifying  eligible 
buildings. 

Another  question  can  arise  involving 
the  treatment  of  apartment  buildings 
with  different  (i.e.,  central  vs. 
individual)  space  conditioning  systems 
or  meters.  An  electric  company 
supplying  individual  metered 
apartments  in  a  large  apartment  building 
which  is  centrally  heated  with  oil  or  ;aas 
may  have  difficulty  determining  whether 
that  building  is  eligible  for  a  C.^lCS. 
rather  ihan  an  RCS.  audit.  There  may  be 
other  individual  building  configurations 
which  can  cause  confusion.  As 
discussed  below  under  §  458.3C3. 
Duplicate  Audits,  DOE  is  encouraging 
states  to  assist  (or  require)  utiiities  to 
coordinate  efforts  in  determining  eligible 
customers.  DOE  specifically  requests 
comments  on  how  to  handle  this  issue, 
b.  Commercial  Building.  The  NECPA 
definition  of  "Commercial  Building" 
contains  some  ambiguity,  It  provides 
that  to  be  covered  by  the  CACS  Program 
a  commercial  building  (1)  must  have 
been  completed  by  June  30, 1980:  (2) 
must  be  used  primarily  for  carrying  oi.t 
a  business  (including  a  nonprofit 
business)  or  for  carrying  out  the 
activities  of  a  State  or  local  government; 
(3)  may  not  be  used  primarily  for  the 
manufacture  or  production  of  products, 
raw  material,  or  agricultural 
commodities:  (4)  may  not  be  a  Federal 
building;  and  (5)  the  average  monthly 
usage  of  energy  for  1980  for  the  building 
must  be  less  than  4.000  kilowatt-hours  of 
electricity,  1,000  terms  of  natural  gas,  or 
the  Btu  equivalent  of  other  fuels. 

In  the  previous  proposal  DOE  adopted 
the  statutory  definition  (together  with  an 
additional  condition,  discussed  below). 
Some  commenters  said  that  utilities  will 
have  increasing  difficulty  accessing  and 
maintaining  consumption  data  for 
calendar  year  1980  over  the  life  of  the 
program  (which  extends  through  1990) 
because  their  computers  or  other 


records  only  contain  data  for  the  most 
recent  time  periods.  DOE  agrees  that 
this  requirement  may  be  burdensome 
The  conference  report  to  the  ESA  states 
that  "consistent  with  [the]  goal  [of 
limiting  coverage  of  the  program  to 
small  commercial  enterprises),  the 
Secretary's  directives  for  the 
determination  of  which  buildings  meet 
these  criteria  should  require  only  the  use 
of  information  readily  available  to 
utilities  covered  by  this  subtitle." 
(emphasis  added),  (S.  Rep.  96-824  at 
pd,ee  303).  Accordingly,  DOE  has 
modified  the  definition  to  allow  utilities 
to  use  data  they  have  on  record  for  other 
purposes.  Utilities  may  use  any  annual 
consumption  data,  starting  with 
calendar  year  1980.  in  determining 
eligibility  Further,  the  annual  data  need 
not  be  for  a  calendar  year  but  rather  for 
any  12  month  period  for  which 
consecutive  monthly  billing  is  available. 
However,  a  utihty  must  use  the  same  12 
month  period  to  determine  the  eligibility 
of  all  customers  who  request  audits 
during  a  given  time  period. 

This  proposal  also  adds  to  the 
statutory  definition  of  "Commercial 
Building"  language  which  shows  the 
interrelationship  of  the  energy  use  limits 
for  eligible  commercial  buildings. 
Several  utilities  suggested  this  language 
m  response  to  the  previous  NOPR.  The 
average  monthly  use  must  be  less  than 
all  the  limits  for  a  commercial  building 
to  be  eligible  for  the  CACS  Program. 
This  is  consistent  with  the  legislative 
history  which  indicated  that  the  CACS 
Program  was  to  reach  small  commercial 
enterprises  (S.  Report  96-824  at  p.  303). 
To  allow  otherwise  would  permit 
commercial  customers  who  used  large 
quantities  of  one  fuel  type,  while  using 
small  quantities  of  another  fuel  type,  to 
participate  in  the  CACS  program. 

Other  comments  said  th.it  utilities  do 
not  have  access  to  data  concerning  their 
customers'  use  of  energy  obtained  from 
other  utilities  or  other  sources.  .Nothing 
in  these  regulations  requires  a  utility  to 
obtain  data  on  consumption  of  energy 
other  than  the  form  of  energy  \\hich  it 
sells.  Unless  prohibited  by  a  State  plan. 
a  utility  could  simply  offer  audits  to  all 
customers  who  use  less  energy  than  the 
limit  for  that  particular  utility.  As 
discussed  below,  these  rules  provide 
flexibility  to  States  to  include  provisions 
in  a  State  Plan  for  coordination  among 
utilities  to  determine  eligibility  of 
customers.  This  could  be  accomplished 
by  exchanging  information  (excluding 
customers'  proprietary  data).  DOE 
specifically  requests  comments  on 
whether  the  fiexibility  provided  here 
presents  difficulty  for  utilities, 
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In  the  previous  proposal.  DOE 
adopted  the  statutory  definition  and 
added  the  following  characteristic  to  the 
definition  of  "Commercial  Building":  "a 
roofed  and  walled  structure  designed  to 
shelter  persons,  animals,  or  things."  The 
preamble  to  that  proposal  explained 
that  this  "roofed  and  walled  structure" 
provision  would  result  in  inclusion  of 
the  separate  stores  in  a  building  such  as 
a  shopping  center  but  would  not  include 
separate  establishments  in  an  office 
building. 

DOE  received  numerous  comments  on 
the  effect  of  the  "Commercial  Building  ' 
definition  on  coverage  of  shopping 
centers.  Some  commenters  pointed  out 
that  the  definition  could  result  in  the 
inclusion  of  the  top  floor  of  a  two-story 
shopping  mall  and  the  exclusion  of  the 
bottom  floor  of  that  same  mall.  This  was 
not  DOE'S  intent  in  adding  the  "roofed 
and  walled  structure"  characteristic, 
and  DOE  has  deleted  this  language. 

Without  further  modification, 
however,  a  utility  may  still  have 
difficulty  in  determining  what  is 
included  in  the  term  "Commercial 
Building."  particularly  because  of  the 
diversity  in  architectural  style,  heating 
and  cooling  system  configurations, 
metering  practices,  and  modifications 
made  over  time.  The  purpose  of  the 
CACS  Program  is  to  provide  information 
which  may  result  in  energy  conservation 
and  savings.  Only  those  small 
commercial  concerns  which  are 
responsible  for  their  own  energy  use  and 
costs  are.  in  fact,  able  to  take  actions  to 
control  those  costs.  Accordingly,  DOE 
intends  the  term  "Commercial  Building" 
to  include  any  store  or  office  or  other 
building  that  has  permanent  walls  with 
no  doors  or  windows  connecting  the 
building  to  adjacent  conditioned  space, 
is  separately  heated  and  cooled,  and  has 
its  own  meter(8).  For  example,  any  free 
standing  structure  that  has  its  own 
meter  and  its  own  heating,  cooling,  and 
hot  water  system  clearly  would  be 
eligible  if  its  average  monthly  energy 
use  did  not  exceed  the  levels 
established  by  Congress  for  electricity, 
natural  gas  or  other  fuels.  A  store  in  a 
strip  shopping  center  involves  a  more 
complicated  analysis.  Even  if  the  store 
is  just  one  in  a  series  of  businesses 
which  share  a  common  roof  and 
common  walls,  the  store  would  be 
eligible  for  the  CACS  Program  if  its  only 
entrances  or  exists  are  to  the  outside,  it 
has  its  own  heating  and  cooling  system, 
and  it  uses  less  than  the  energy  use 
limits.  On  the  other  hand,  a  store  that  is 
located  in  a  larger  building,  where  one 
can  go  from  store  to  store  without  going 
outside  (such  as  in  a  shopping  mall) 
would  not  necessarily  be  eligible,  even  if 


it  is  separately  metered.  In  no  case 
would  a  store  or  business  that  is  not 
individually  metered  be  eligible,  even  if 
the  estimated  energy  use  within  the 
store  is  less  than  the  energy  use 
threshold  level,  unless  the  total  of  all  the 
units  on  the  meter  is  less  than  the 
energy  limits.  DOE  solicits  comments  on 
other  possible  building  types  where 
coverage  might  be  unclear. 

The  energy  consumption  of  a 
commercial  building  may  also  include 
facilities  connected  with  it  (such  as 
parking  lot  lights).  In  general,  it  is 
reasonable  for  purposes  of  determining 
coverage  to  attribute  the  energy 
consumption  of  devices  such  as  exterior 
fiood  lights  or  parking  lot  lights  to  the 
building,  if  they  are  on  the  same  meter 
as  the  building.  However,  DOE  expects 
that  utilities  will  use  only  their  available 
metering  and  billing  data  in  all 
determinations  of  eligibility  under  the 
CACS  Program.  DOE  is  not  requiring 
utilities  to  conduct  surveys  or  generate 
data  in  addition  to  what  they  have  on 
file  to  determine  the  eligibility  of 
buildings  under  these  regulations. 

c.  Eligible  Customer.  The  definition  of 
"Eligible  Customer"  combines  the 
definitions  in  the  previous  proposal  for 
"Eligible  Commercial  Customer"  and 
"Eligible  Multifamily  Dwelling 
Customer."  NECPA  defines  "Eligible 
Customer"  as 

with  respect  to  a  public  utility,  the  owner  or 
tenant  of  a  commercial  building  or  the  owner 
of  a  multifamily  dwelling  to  whom  that  public 
utility  sells  natural  gas  or  electricity  for  use 
in  such  building  or  dwelling,  or  with  respect 
to  a  building  heating  supplier,  the  owher  or 
tenant  of  a  commercial  building  or  the  owner 
of  a  multifamily  dwelling  to  whom  that 
building  heating  supplier  sells  No.  2,  No.  4.  or 
No.  6  heating  oil.  kerosene,  or  propane  for 
use  in  such  building  or  dwelling. "  (emphasis 
added) 

The  preamble  to  the  earher  NOPR 
described  the  italicized  words  in  the 
quotation  following  "multifamily 
dwelling"  as  modifying  only  "owner  of  a 
multifamily  dwelling"  and  not  "the 
owner  or  tenant  of  a  commercial 
building",  thereby  expanding  the 
coverage  of  the  CACS  Program  to 
include  small  commercial  enterprises 
inside  large,  master-metered  commercial 
buildings.  That  position  is  not  consistent 
with  other  statutory  language  which 
refers  to  use  in  both  "(commercial) 
buildings  and  (multifamily)  dwellings" 
and  would  require  utilities  to  generate 
additional  new  data  on  eligible 
customers,  which  is  not  the  purpose  of 
these  regulations.  Moreover,  DOE 
received  approximately  70  comments 
stating  that  utilities  should  be  required 
to  consider  as  eligible  only  their  direct 
customers,  rather  than  all  tenants  of 


their  commercial  customers'  buildings. 
Accordingly,  only  tenants  in  commercial 
buildings  who  receive  utility  bills  can  be 
eligible  for  the  CACS  Program. 

For  both  commercial  and  apartment 
buildings.  DOE  has  indicated  in  the 
definition  of  "Eligible  Customer"  that 
"owner"  also  includes  any  agent  who 
typically  acts  on  behalf  of  the  owner  for 
the  purpose  of  paying  fuel  bills.  This 
could  include  a  property  management 
firm  or  a  cooperative  or  condominium 
association. 

d.  Program  Audit.  The  term  "Program 
Audit"  is  used  in  place  of  the  term 
"Energy  Audit",  which  is  defined  in 
section  710(b)(7)  of  NECPA.  in  order  to 
avoid  confusion  with  other  types  of 
energy  audits  currently  offered  by 
various  utilities  and  engineering  firms. 
The  statutory  requirements  for  the  audit 
are  reflected  in  S  458.306. 

2.  Section  458:103:  Definitions  of 
Energy  Conserving  Operation  and 
Maintenance  Procedures. 

The  definition  of  "Energy  Conserving 
Operation  and  Maintenance  (O  and  M) 
Procedures"  incorporates  the  definition 
of  "Energy  Efficient  Improvements"  in 
secfion  710(b)(4)  of  NECPA.  The 
statutory  term  was  changed  to  one 
which  is  more  familiar  to  utilities  and 
building  managers,  in  order  to  make  the 
rule  easier  to  understand.  The 
definitions  of  the  O  and  M  procedures 
are  generally  self  explanatory.  However, 
because  this  NOPR  has  changed  several 
of  the  definitions  of  O  and  M  procedures 
which  were  part  of  the  previous  NOPR. 
the  reasons  for  those  changes  are 
discussed  in  this  preamble. 

In  general,  these  changes  reflect  the 
r^ults  of  DOE-sponsored  studies  of 
small  commercial  buildings  and 
apartment  buildings  (for  further 
information,  see  secfion  VII  of  this 
preamble),  public  comments,  and  efforts 
to  clarify  the  regulations.  The  role  of  the 
O  and  M  procedures  in  the  CACS  audit 
is  discussed  under  S  458.306.  Program 
Audit,  below. 

a.  Conditioned  Space  and  Light 
Reduction.  Two  new  procedures  have 
been  added,  "Conditioned  Space 
Reduction"  and  "Light  Level  Reduction". 
Both  of  these  new  procedures  were 
found  to  have  the  potential  for 
conservation  as  a  result  of  the  following 
studies: 

•  "Small  Commercial  Building  Use  Study:" 

•  "Apartment  Building  Use  Study:" 

•  "Study  of  Currently  Available  Commercial 

and  Apartment  Building  Energy 
Conservation  Audits;"  and 

•  "Working  Papers  for  Determining  the  Cost- 

Effectiveness  of  CACS  Measures" 

conducted  jointly  by  Oak  Ridge 
National  Uboratory  ("ORNL").  the 
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Solar  Energy  Research  Institute  ("SERI") 
and  the  Argonne  National  Laboratory 
("ANL")  for  DOE  (see  section  Va 
below.) 

b.  Plugging  Leaks.  The  title  of 
"Plugging  Leaks  in  Ceiling  Space  and 
Basements"  in  the  previous  NOPR  has 
been  changed  to  "Plugging  Infiltration 
Leaks".  The  definition  now  reflects  the 
fact  that  infiltration  occurs  in  areas 
other  than  ceilings  and  basements. 

c.  Steam  Distribution.  The  definition 
of  the  "Steam  Distribution  System 
Maintenance"  procedure  was  not 
substantially  altered  from  the  prior 
NOPR,  although  one  comment  indicated 
that  auditors  may  not  always  be  able  to 
determine  whether  this  procedure  is 
necessary,  either  because  the  system  is 
not  in  use  at  the  time  of  the  audit,  or 
because  sections  are  difficult  to  reach  or 
see.  DOE  expects  that  auditors  will 
exercise  reasonable  care  in  carrying  out 
the  audit.  If  the  auditor  is  not  able  to 
inspect  the  steam  system,  the  customer 
should  be  informed  and  advised  to  have 
it  checked  as  a  standard  maintenance 
procedure.  However,  this  procedure  may 
still  account  for  significant  energy 
savings  and  should  be  included. 

d.  Temperature  Reduction  in  Winter. 
The  term  'Temperature  Reduction  in 
Winter"  replaces  two  O  and  M 
procedures  from  the  earlier  NOPR: 
"Nighttime  Temperature  Setback"  and 
"Reducing  Thermostat  Settings  in 
Winter".  The  specific  temperature  levels 
have  been  removed  in  response  to 
comments  on  the  previous  proposal 
which  said  that  reducing  temperatures 
to  55*  at  night  could  endanger  elderly 
people  who  live  in  centrally  heated 
apartment  buildings.  In  addition,  the 
Small  Commercial  Energy  Use  Study 
mentioned  above  found  wide  variations 
in  the  day  and  night  time  heating 
requirements  for  various  commercial 
buildings.  Therefore  this  proposal  leaves 
recommended  heating  levels  to  the 
discretion  of  the  State  or  the  auditor. 
Similar  considerations  caused  the 
revision  of  'Temperature  Raising  in 
Summer"  (formerly  "Raising  Thermostat 
Setting"]. 

e.  Water  Flow  Reduction.  The 
definition  of  "Water  Flow  Reduction  in 
Showers  and  Faucets"  now  includes  any 
method  to  reduce  hot  water  flow.  Only  a 
general  description  of  reducing 
temperatures  is  included  ("as  low  a 
temperature  as  practical")  because 
process  and  business  requirements  often 
dictate  the  minimum  temperature  in 
small  commercial  business.  DOE  studies 
(described  above)  have  found  that  many 
businesses  have  turned  their  hot  water 
heaters  off. 

f.  Lists.  "Building  Energy  Monitoring 
List,"  which  was  an  O  and  M  procedure 


in  the  previous  proposal  has  been 
eliminated  because  a  monitoring  list 
cannot,  by  itself,  save  energy.  Such  a 
list  however,  may  be  a  useful  tool  to 
encourage  recipients  of  audits  to  adopt 
and  maintain  energy  conserving  O  and 
M  procedures.  For  this  reason.  State  and 
utilities  may  wish  to  consider  its 
voluntary  use. 

This  NOPR  eliminates  the  "Reducing 
Energy  Use"  O  and  M  procedure  which 
was  part  of  the  previous  proposal, 
because  it  has  been  incorporated  in 
other  O  and  M  procedures. 

3.  Section  458.104:  Definitions  of 
Program  Measures. 

The  term  "Program  Measures"  refers 
to  a  list  of  energy  conservation 
installations  and  systems  to  be 
evaluated  in  audita  which  will  be 
provided  by  utilities  under  State  or 
Nonregulated  Utility  Plans.  If  is  derived 
from  a  list  of  "Commercial  Energy 
Conservation  Measures"  contained  in 
NECPA  and  modified  by  DOE  as 
discussed  below. 

In  the  previous  proposal,  the  subject 
of  program  measures  was  treated  in 
several  different  sections:  energy 
conservation  measures,  renewable 
resource  measures,  program  measures, 
and  State  measures.  DOE  beheves  this 
approach  was  unnecessarily 
complicated  and  confusing:  therefore 
only  one  section  on  program  measures 
appears  in  this  revised  proposal.  The 
definitions  of  the  "Program  Measures" 
have  been  reorganized  into  a  simpler, 
alphabetical  format.  The  previous 
proposal  defined  22  energy  conservation 
measures  and  6  renewable  resource 
measures.  As  discussed  above,  these 
separate  categories  have  been  replaced 
with  a  list  of  12  major  program 
measures.  Some  definitions  have  several 
parts  covering  different  aspects  of  the 
same  measure,  e.g.  "Insulation"  covers 
several  different  types.  Substantive 
changes  have  been  made  in  some 
definitions  which  are  dicussed  below. 

a.  Air  Conditioner  Replacement.  "Air 
Conditioner  Replacement"  expands  the 
meaning  of  the  "Replacement  Central 
Air  Conditioner"  measure  in  the 
previous  proposal  by  removing  the  word 
"Central."  This  measure  now  includes 
window  and  wall  units  which  are 
conunon  in  small  commercial  buildings 
and  apartment  buildings.  Such  units  are 
available  with  improved  efficiencies 
which  conserve  energy.  DOE  has  added 
this  program  measure  to  the  statutory 
list,  because  it  complements  the 
statutory  measure  which  addresses 
replacement  heating  systems.  EXDE 
encourages  States  to  investigate 
available  energy  efficient  rating  systems 
and  to  determine  one  suitable  for 
ensuring  that  replacement  air 


conditioners  €ire,  in  fact,  more  efficient. 
Because  many  States  have  already 
incorporated  such  ratings  into  their  stctc 
building  codes,  there  appears  to  be 
acceptance  for  such  an  approach,  these 
energy  efficiency  ratings  would  make  it 
easier  for  auditors  to  estimate  the  cost 
and  savings  of  the  new  air  conditioner 
and  may  asssure  a  higher  resulting 
energy  efficency  In  addition.  DOE 
recognizes  that  for  the  greatest  energy 
savings,  the  replacement  air  conditioner 
must  be  properly  sized  to  match  the 
cooling  load  of  the  building  Because  the 
process  for  determininj;  properly-sized 
equipment  can  be  complicated,  DOE  has 
not  included  such  a  requirvment. 
Comments,  however,  are  requested  on 
the  value  of  requinng  properly  sized 
equipment  (within  a  specified  range) 
and  suggestions  for  how  this  might  be 
accomplished. 

b.  Automatic  Enpn^y  Co.ntml  Systtm. 
"Automatic  Energv'  Control  System" 
now  includes  "Equipment  Associated 
with  Automatic  Energy  Control 
Systems".  "Devices  Associated  with 
Electric  Load  management  Tech.niques" 
and  "Clock  Thermostat"  from  the 
previous  proposal.  Therefore,  these 
latter  three  terms  are  not  included  as 
separate  measures. 

c.  Caulking  The  dpfinifion  of 
"Caulking"  contains  several  changed 
phrases.  It  was  rewritten  to  show 
clearly  that  it  is  providing  examples. 
The  phrase  "around  window  and  door 
frames,  around  unsealed  glass  panes" 
was  added  to  include  the  most  common 
uses  of  caulking.  Caulking  around 
electrical  outlets  is  no  longer  hmited  to 
exterior  walls  because  electrical  outlets 
in  interior  walls  can  also  be  major  paths 
of  energy  loss  when  the  interior  wall 
cavities  are  exposed  or  open  to  the  attic. 
Caulking  around  exhaust  fans  now 
includes  fans  mounted  in  the  ceiling,  as 
well  as  those  in  exterior  walls. 

d.  Energy  Recovery  Systems.  The 
definition  for  "Energy  Recovery 
Systems"  includes  the  recovery  of  waste 
heat  from  such  sources  as  air 
conditioning  or  refrigeration  for  water 
heating  or  some  other  useful  purpose. 

e.  Furnace  Modifications.  The  term 
"Furnace  or  Utility  Plant  and 
Distribution  System  Modifications"  is 
now  combined  with  the  measure 
previously  titled  "Furnace  Effiaency 
Modifications."  The  two  measures  were 
technically  redundant,  and  this  new 
definition  more  closely  follows  the 
NECPA  definition.  "Furnace  or  Utility 
Plant  and  Distribution  System 
Modifications"  now  include:  electrical 
furnace  ignition  systems,  flue  opening 
modifications,  replacement  furnace 
burners,  replacement  furnaces  or 
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boilers,  and  distribution  system 
modifications. 

The  term  "Electrical  Furnace  Ignition 
Systems"  (which  previously  appeared  as 
"Automatic  Intermittent  Pilot  Ignition 
Device")  was  modified  to  better 
describe  the  device  which  replaces  the 
standing  gas  pilot  light.  Mechanical 
ignition  systems  are  omitted  because 
DOE  has  no  indication  that  these 
devices  are  commercially  available. 

The  definition  of  "Flue  Opening 
Modification  (Vent  Damper)"  includes 
vent  dampers  for  gas-fired  heating 
systems,  and  for  oil-fired  heating 
systems  which  were  omitted  in  the 
previous  proposed  rule  because  no 
standards  existed  for  their  manufacture 
or  installation.  However,  vent  dampers 
for  oil-fired  systems  are  not  excluded  in 
the  statutory  definition  and  therefore  the 
definition  has  been  modified  to  include 
all  types  of  vent  dampers. 

Also  in  this  measure,  the  term 
"Replacement  Furnace  Burner  (oil)"  has 
not  changed  from  the  previous  proposed 
rule.  Although  the  statute  does  not 
distinguish  between  replacement 
burners  for  gas  and  oil-fired  systems, 
burners  are  seldom  replaced  in  a  gas- 
fired  system.  Instead  gas  burners  are 
usually  retrofitted  either  by  derating  or 
by  adjusting  the  burner  to  allow  for 
more  efficient  combustion.  Because  this 
latter  procedure  is  included  in  the  O  and 
M  procedure"Fumace  Efficiency 
Maintenance  and  Adjustments,"  it  is  not 
appropriate  to  include  gas  burner 
retrofit  here.  In  addition,  there  is 
evidence  which  suggests  that  replacing  a 
burner  on  a  gas-fired  furnace  would 
void  the  furnace  warranty. 

The  term  "Replacement  Furnace  or 
Boiler"  has  not  changed  from  the 
original  proposed  rule  and  requires  only 
that  the  replacement  system  use  the 
same  fuel  type  and  be  more  efficient 
than  the  system  which  is  being  replaced. 
DOE  encourages  States  to  investigate 
available  energy  efficient  rating  systems 
and  to  determine  one  suitable  for 
ensuring  that  replacement  heating 
systems  are,  in  fact,  more  efficient. 
Because  many  states  have  already 
incorporated  such  ratings  into  their  state 
building  codes,  there  appears  to  be 
acceptance  for  suph  an  approach.  These 
energy  efficiency  ratings  would  make  it 
easier  for  auditors  to  estimate  the  cost 
and  savings  of  the  new  heating  system 
and  may  assure  a  higher  resulting 
energy  efficiency.  In  addition,  DOE 
recognizes  that  for  the  greatest  energy 
savings,  the  replacement  heating  system 
must  be  properly  sized  to  match  the 
heating  load  of  the  building.  Because  the 
process  for  determining  properly-sized 
equipment  can  be  complicated.  DOE  has 
not  included  such  a  requirement. 


Comments,  however,  are  requested  on 
the  value  of  requiring  properly-sized 
equipment  (within  a  specified  range) 
and  suggestions  for  how  this  might  be 
accomplished. 

The  term  "Distribution  System 
Modifications"  completes  the  definition 
in  accordance  with  the  description  in 
NECPA. 

f.  Insulation.  In  the  previous  proposal, 
six  types  of  insulation  (ceiling,  duct. 
floor,  pipe,  wall,  and  water  heater)  were 
treated  as  separate  program  measures. 
In  recognition  of  the  common  purpose  of 
all  insulation  materials  to  resist  heat 
transmission  and/or  heat  flow,  DOE  has 
consolidated  the  six  applications  under 
one  measure  entitled  "Insulation."  The 
phrase  "heat  flow"  has  been  changed  to 
"heat  transmission"  to  include  reflective 
insulation  materials,  which  do -not  resist 
heat  flow  but  do  resist  heat  transmission 
by  reflecting  heat  back  into  the 
conditioned  space. 

Under  the  "Ceiling  Insulation" 
definition,  the  word  "attic"  was  changed 
to  "space  beneath  the  roof  to  include 
the  many  small  commercial  buildings 
that  have  dropped  ceilings.  Insulation 
often  can  be  placed  on  these  dropped 
ceilings  to  separate  the  unconditioned 
space  above  the  dropped  ceiling  from 
the  conditioned  space  below.  DOE  is 
aware,  however,  that  ducts,  pipes,  and 
space  conditioning  equipment  is  often 
installed  above  these  dropped  ceilings 
making  the  placement  of  insulation 
difficult  or  impossible.  DOE  requests 
comments  on  how  insulation  in  these 
areas  should  be  installed  and  how 
auditors  can  best  determine  cost  and 
savings.  Also,  in  discussing  the  roof,  the 
word  "installed"  was  changed  to  "used" 
to  include  water  roof  systems, 
sometimes  found  on  commercial 
buildings,  which  are  not  actually 
installed  but  can  be  used  on  the  exterior 
of  a  roof. 

The  term  "Duct  Insulation"  refers  to 
insulation  on  heating  and  cooling  ducts 
only  in  unconditioned  areas.  Because  of 
the  importance  of  insulating  ducts  in 
dropped  ceiling  areas  to  prevent  both 
heat  loss  and  condensation  on  the  ducts, 
the  space  above  dropped  ceilings  is 
considered  on  unconditioned  space. 

The  "Floor  Insulation"  definition  no 
longer  includes  slab  perimeter  insulation 
because  results  of  the  "Small 
Commercial  Building  Use  Study," 
"Apartment  Building  Use  Study,"  and 
"Study  of  Currently  Available 
Commercial  and  Apartment  Building 
Energy  Conservation  Audits"  conducted 
jointly  by  ORNL,  SERI  and  ANL  for 
DOE,  (see  Section  VII,  below)  indicated 
that  the  retrofit  potential  for  slab 
perimeter  insulation  would  be  minimal 
in  small  commercial  buildings  and 


apartment  buildings.  Also,  the  reference 
to  "mobile  home"  is  changed  to  "a 
structure  with  a  open  crawl  space,"  to 
include  buildings  placed  on  pilings  such 
as  those  found  in  some  southern  States. 

The  definition  for  "Pipe  Insulation" 
now  includes  insulation  on  pipe  fittings 
and  applies  to  all  hot  water  pipes.  It  also 
includes  types  of  systems  that  are  likely 
to  be  found  in  apartment  buildings,  such 
as  domestic  hot  water  systems  with 
continuous  circulation  capability.  These 
systems  could  experience  significant 
heat  losses  without  insulation. 

g.  Lighting  Systems.  In  the  "Lighting 
Systems  Replacement  or  Modification" 
definition,  the  phrase  "satisfactory 
lighting  requirements"  now  includes  the 
color  quality  of  light  as  well  as  the 
energy  intensity  of  the  light,  which  is 
especially  important  in  merchandise 
display  apphcations. 

h.  Passive  Solar.  The  definition  of 
"Passive  Solar  Space  Heating  and 
Cooling  Systems"  differs  significantly 
from  that  in  the  earher  proposal  and 
from  the  definition  in  the  RCS  program 
regulations.  Passive  solar  systems 
include  Thermosyphon  Air  Systems  and 
Solaria/Sunspace  Systems. 

"Solaria/Sunshine  Systems"  are 
included,  but  are  only  applicable  for 
apartment  buildings.  In  most 
commercial  buildings,  access  to  and 
visibility  of  display  area  take  priority 
over  the  addition  of  a  sunspace.  Also, 
few  small  commercial  buildings  have 
the  flexibility  to  install  this  type  of 
equipment  in  adjacent  areas. 

"Direct  Gain  Glazing"  systems  are 
eliminated  for  both  commercial  and 
apartment  buildings.  For  the  type  of  wall 
systems  common  in  both  these  types  of 
structures,  removal  of  the  current  wall 
and  replacement  with  a  window  would 
involve  an  unreasonable  cost  in  a 
majority  of  cases.  Furthermore,  most  of 
the  occupants  of  these  buildings  are 
tenants.  Prohibitions  against 
modifications  of  the  building  shell  by 
the  tenants  appear  in  many  apartment 
leases.  However,  glazing  heat  loss  and 
gain  retardents  are  included  in  the 
"Window  and  Door  Systems 
Modifications"  program  measure. 

i.  Windows  and  Doors.  In  the  previous 
proposal,  window  and  door  applications 
were  addressed  as  four  separate 
measures  ("Storm  Windows."  "Thermal 
Windows,"  "Storm  and  Thermal  Doors", 
and  "Heat  Reflective  and  Heat 
Absorbing  Window  and  Door 
Material").  DOE  proposes  to  consolidate 
these  four  measures  under  one  measure 
entitled  "Window  and  Door  Systems 
Modification".  The  only  substantive 
change  proposed  in  this  measure  is  the 
expansion  of  the  term  "Storm  and 
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Thermal  Doors"  to  include  rotating 
doors  and  vestibules  often  found  in 
large  apartment  buildings  and  the 
additional  inclusion  of  "Glazing  Heat 
Loss  and  Gain  Retardants"  (included 
under  "Passive  Solar  Space  Heating  and 
Cooling  Systems"  in  the  previous 
proposal). 

j.  Deletions.  Several  measures  from 
the  previous  proposal  have  been  omitted 
from  these  reguations.  In  deciding 
whether  to  propose  to  include  or 
exclude  particular  program  measures 
under  the  CACS  program,  DOE 
considered  several  factors,  including 
whether  the  measure  was: 

(1)  Specifically  listed  in  Title  VII  of 
NECPA; 

(2)  Primarily  intended  to  save  non- 
renewable energy  resources; 

(3)  Applicable  in  a  significant 
percentage  of  buildings  eligible  for 
CACS  audits;  and 

(4)  Likely  to  be  perceived  as  cost- 
effective  by  a  substantial  percentage  of 
eligible  customers. 

Because  of  the  very  limited 
information  on  the  applicability  or  cost- 
effectiveness  of  the  listed  measures. 
DOE  is  unable  to  establish  a  single 
methodology  by  which  to  analyze  all 
measures.  Nevertheless,  based  on 
available  information,  the  likely  cost- 
effectiveness  of  selected  measures  was 
estimated.  In  performing  the  anaylses 
DOE  attempted  to  estimate  fairly  the 
simple  payback  of  these  measures  when 
applied  to  buildings  which  could  be 
eligible  for  CACS  program  audits. 
Where  appropriate,  the  analyses  used 
assumptions  favorable  to  each  of  the 
measures  studied.  As  a  reuslt  of  these 
simplified  analyses,  DOE  determined 
that  the  following  should  be  deleted 
from  this  proposal:  cogeneration 
systems;  active  solar  space  heating; 
combined  active  solar  space  heating  and 
solar  domestic  hot  water;  and  wind 
energy.  {See  Section  VII  below  for 
assumptions  used.)  In  each  case,  the 
analyses  revealed  that  the  simple 
payback  of  these  measures  was  likely  to 
be  longer  than  seven  years.  The  seven 
year  limit,  also  used  by  the  RCS  revised 
regulation  (47  FR  27752,  June  25,  1982), 
was  based  on  DOE's  understanding  that 
ownership  and  investment  patterns  in 
the  commercial  and  apartment  building 
sections  would  generally  discourage 
investments  in  measures  with  longer 
paybacks.  DOE  solicits  comments  on  the 
appropriateness  of  the  7-year  payback. 

DOE  invites  comment  on  the 
desirability  of  excluding  these  or  other 
measures  from  the  program  based  on  the 
assumptions  used.  DOE  would 
especially  welcome  data  on  actual 
ownership  or  investment  patterns  in 
these  building  sectors.  Copies  of  the 


simple  analyses  performed  are  available 
from  the  Building  Services  Division  at 
the  address  given  in  the  "For  Further 
Information  '  section  at  the  beginning  of 
this  notice. 

B.  Subpart  B — Preparation.  Submission, 
and  Approval  of  a  State  Plan  and 
Exemption  Procedures 

1.  Section  453.202:  Initial  Submission. 
This  section  briefly  sets  forth  the 
requirements  for  the  intitial  submission 
of  the  State  CACS  plan.  It  requires  only 
the  designation  of  the  lead  agency  in 
each  State  and  a  list  of  covered 
nonregulated  utilities  and  the  legal  basis 
for  their  coverage. 

Several  commenters  on  the  first  NOPR 
recommended  that  DOE  require  the 
CACS  Program  lead  agency  within  a 
State  to  be  the  same  as  the  RCS  lead 
agency.  While  it  would  be  easier  for 
DOE  and  others  to  have  one  lead  agency 
for  both  programs,  it  is  inappropriate  to 
limit  the  flexibility  of  States  to  select  the 
agency  that  will  be  in  the  best  position 
to  effectively  administer  the  program. 
Many  comments  from  nonregulated 
utilities  suggested  that  DOE  require  the 
Governor  to  cite  the  authority  by  which 
nonregulated  utlities  are  included  in  the 
State  Plan.  They  made  this  suggestion 
because  .N'ECPA.  as  amended  by  ESA. 
leaves  to  the  discretion  of  the  Governor 
the  inclusion  or  exclusion  of 
nonregulated  utilities  in  the  State  Plan. 
This  discretion  may  be  limited  by  State 
constitutions  and  statutes.  On  the  other 
hand,  several  comments  on  this  subject 
suggested  that  the  treatment  of 
nonregulated  utilities  under  the  CACS 
Program  should  be  the  same  as  under 
the  RCS  Program.  DOE  has  accepted  the 
suggestion  that  the  State  Plans  cite  the 
authority  by  which  they  include 
nonregulated  utilities.  This  provision 
should  clarify  the  legal  positions  of  the 
States  and  the  utilities.  It  is  expected 
that  a  Governor  will  determine  to 
include  nonregulated  utilities  in  the 
State  Plan  only  in  those  States  where 
the  Governor  has  authority  to  ensure 
compliance  by  participants  as  required 
by  §  458.304. 

2.  Section  458.203:  Notice.  Comment, 
and  Public  Hearing. 

This  proposal  does  not  include 
detailed  specifications  for  how  the 
states  should  give  notice  and  provide  for 
pubhc  comment.  In  keeping  with  the 
RCS  regulations  and  with  DOE's  interest 
in  maintaining  flexibility  for  States,  the 
regulation  repeats  the  requirements  of 
section  722(4)  of  NECPA,  which  requires 
that  states  give  notice  and  hold  public 
hearings  before  submitting  their  State 
Plans. 

DOE  has  eliminated  in  this  proposal 
the  inter-state  coordination 


requirements  of  the  previous  proposal 
because  they  are  not  required  by  ESA 
and  because  DOE  believes  States  are  m 
the  best  position  to  determine  the  extent 
to  which  such  coordination  among  State 
agencies  should  be  performed.  It  should 
be  noted  that  §  458.311  implements 
section  722(3)  of  NECPA  which  requires 
effective  coordination  among  the 
various  local,  State,  and  Federal  energy 
conservation  programs  affecting  a  State. 
3.  Sections  458.204-458.206. 
These  sections  set  forth  the 
procedures  for  submission  of  a  State 
Plan  (§  45a.204(a).  (b).  (d)(2),  and  (e)): 
describe  DOE's  re\  lew  of  a  State  Plan 
(§  458.204(c).  (di(l)  and  (e)).  explain  how 
building  healing  suppliers  may  be 
included  in  a  State  Plan  (§  458.205).  and 
cover  the  status  of  the  Tennessee  Valley 
Authority  under  these  regulations 
(§  458.206).  They  are  in  the  most  aspects 
similar  to  the  corresponding  sections  of 
the  revised  RCS  Program  regulrflions. 
DOE  has  revised  these  sections  (from 
the  previous  .NOPR)  to  minimize  any 
regulatory  burden  on  States  and  utilities. 
4.  Section  458.207  Exemptions. 
Section  722  of  NECPA  allows  a  State 
regulatory  authority  to  determine,  within 
6  months  of  the  promulgation  of  final 
regulations,  whether  full  implementation 
of  the  CACS  Program  would  result  in 
significant  impairment  of  a  utility's 
ability  to  carry  out  the  RCS  Program  or 
to  provide  utility  service.  The  previous 
proposal  included  detailed  and 
complicated  procedures  for  both  full  and 
preliminary  exemption  determinabons 
and  could  have  resulted  in  lengthy 
proceedings  by  a  State  regulatory 
authority. 

DOE  received  a  substantial  number  of 
comments  on  the  exemption  procedures. 
Many  comments  objected  to  DOE's 
proposed  role  in  the  exemption  process 
and  the  im.plication  that  such  an 
exemption  would  be  partial  o.-- 
temporary  in  scope.  In  reproposing  the 
exemption  provisions,  DOE  exammed 
the  language  of  the  statute  and  its 
legislative  history. 

Section  722  of  NECPA  provides  that  a 
CACS  Program  may  not  be  required  to 
apply  to  all  of  the  apartment  buildings 
and  commercial  buildings  located  in  a 
utility's  service  area  if  the  State 
regulatory  authority  (or  the  Governor,  in 
the  rase  of  nonregulated  utilities) 
determines  that  "the  inclusion  of  such 
additional  buildings  or  dwellings  would 
significantly  impau-  such  utility's  ability 
to  [carry  out  the  RCS  Program]  or  to 
provide  utility  service  to  its  customers," 
(emphasis  added)  The  Conference 
Report  states  that  "The  State  regulatory 
authority  .  .  .  may  determine  that  a 
utility  within  its  jurisdiction  need  not 
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fully  comply  with  section  731  [Utility 
Programs]  if  it  is  found  that  the  inclusion 
of  eligible  commercial  buildings  and 
multifamily  dwellings  [apartment 
buildings]  would  impair  such  utility's 
ability  to  satisfy  its  requirements  under 
Tide  n  of  NECPA  [RCS  Program]  or 
provide  reliable  utility  service  to  its 
customers."  (emphasis  added)  (S.  Report 
96-824.  p.  304). 

Both  the  statutory  language  and  the 
Conference  Report  require  that  some 
portion  of  the  CACS  Program  be  in  place 
for  each  covered  utility.  Nevertheless, 
the  State  regxdatory  authority  could 
decide  to  defer  coverage  of  specific 
classes  of  customers  or  sizes  of 
buildings,  etc..  on  a  utility-by-utility 
basis  because  of  adverse  impacts  on 
providing  RCS  services  or  utility  service. 
DOE  is  not  specifying  how  diis 
determination  should  be  made.  Section 
458.207(b)  requires  only  that  the  criteria 
used  by  the  regulatory  authority  in  its 
determination  and  the  impact  of  the 
determination  be  included  in  the  State 
Plan.  This  allows  each  State  the 
discretion  to  establish  its  own  criteria. 
Also,  DOE  has  removed  from  this 
proposal  the  earlier  provision  for  a 
preliminary  determination  of  adverse 
impact  within  6  months  (with  an 
additional  6  months  for  confirmation), 
because  it  created  an  unnecessarily  long 
proceeding  on  this  issue  for  the 
regulatory  authorities. 

C.  Subpart  C— Content  of  a  State  Plan. 

1.  Section  458.302:  Coverage  of  a  State 
Plan. 

All  utilities  covered  by  the  RCS 
statute  are  covered  as  well  by  the  CACS 
statute.  This  section  contains  several 
provisions  to  ensure  that  the  State  Plan 
gives  notice  to  all  persons  whom  it . 
affects  directly.  Section  458.302(b) 
requires  the  State  Plan  to  identify  those 
nonregulated  utilities  covered  by  the 
State  Plan.  While  DOE  assumes  that 
most  State  Plans  will  cover  the  same 
nonregulated  utilities  for  the  CACS 
Program  as  they  do  for  the  RCS 
Program.  DOE  does  not  require  the  same 
coverage.  Under  S  458.302(c)  the  State 
Plan  must  specify  whether  it  includes  a 
program  for  building  heating  suppliers, 
and  which  building  heating  suppliers,  if 
any,  it  includes. 

Section  458.302(d)  requires  the  State 
Plan  to  identify  which  utilities,  if  any, 
have  received  exemptions  under 
§  458.207  and  the  extent  of  the 
exemptions.  One  conunent  on  the 
previous  proposal  suggested  that  utility 
participation  in  the  CACS  Program  be 
voluntary.  NECPA  does  not  permit 
voluntary  programs  for  utilities. 
2.  Section  458.303:  Duplicate  Audits. 


Paragraph  (a)  of  this  section  carriers 
out  the  provisions  of  section  731(a)(4)  of 
NECPA  which  states  that  utilities  shall 
not  be  required  to  conduct  audits  of  any 
buildings  which  were  previously  audited 
under  the  CACS  Program  or  under  the 
Schools  and  Hospitals  Program. 
Paragraph  (b)  provides  a  mechanism  for 
avoiding  problems  which  could  arise 
when  an  eligible  customer  purchases 
fuel  from  more  than  one  utility  and/or  a 
building  heating  supplier.  In  accordance 
with  §  458.303(b)  States  are  encouraged 
to  submit  State  plans  which  aid  utilities 
in  exchanging  information  concerning 
eligible  customers  and  buildings  under 
the  CACS  Program.  The  necessity  for 
such  coordination  has  been  discussed 
under  the  definitions  of  "Apartment 
Building",  and  "Commercial  Building"  in 
Section  II  A,  above. 

3.  Section  458.304:  Procedures  for 
Enforcing  Compliance  with  a  State  Plan. 

Section  458.304  carries  out  the 
requirement  in  section  722(2)  of  NECPA 
that  the  State  Plan  ensure  compliance 
with  State  Plan  provisions  by  all 
participants  in  the  plan:  covered 
regulated  utilities,  covered  nonregulated 
utilities,  and  building  heating  suppliers 
included  in  the  State  Plan.  The  State 
Plan  must  include  adequate  procedures 
for  enforcing  compliance  with  the  State 
Plan  by  each  participant. 

4.  Section  458.305:  Audit 
Announcement. 

a.  Informing  Eligible  Customers. 
Section  458.305  outlines  the 
requirements  for  the  Audit 
Announcement.  DOE  has  deleted 
several  provisions  of  the  earlier 
proposal  because  they  were  outside  the 
scope  of  NECPA  and  could  impose  an 
undue  burden  on  utilities.  Section  731  of 
NECPA  requires  utilities  to  offer  an 
audit  to  eligible  customers  within  12 
months  of  State  Plan  approval  and  every 
2  years  thereafter.  It  does  not  specify 
how  this  offer  must  be  made.  One 
reasonable  method  would  be  a  mailing 
to  eligible  customers  of  record. 

Section  458.305(a)(2)  provides  that  the 
timing  of  the  audit  itself  may  be 
conditioned  upon  a  nondiscriminatory 
and  reasonable  factor,  such  as  serving 
geographic  regions  in  sequence.  DOE 
would  consider  procedures  that  are  so 
cumbersome  as  to  discourage  program 
participation  to  be  unreasonable  factors, 
b.  The  Content  of  the  Announcement. 
The  offer  must  include  a  description  of 
the  service  offered,  an  explanation  of 
how  to  request  the  audit,  the  eligibility 
requirement  for  the  audit,  and  the  direct 
cost  of  the  audit  to  the  customer,  DOE 
has  deleted  the  separate  section  of  the 
earlier  proposal  dealing  with  eligibility 
for  audit,  and  this  topic  is  addressed 
under  §  458.305(b). 


This  proposal  eliminates  the 
requirements  of  the  previous  proposal 
that  the  audit  announcement  list  the 
program  measures  and  O  and  M 
procedures  and  describe  the  benefits  of 
Federal  or  State  energy  tax  credits, 
although  States  may  require  this 
information,  and  utilities  are  encouraged 
to  provide  it. 

c.  Advertising.  This  proposal  also 
removes  the  prohibition  against 
advertising  the  sale,  installation,  or 
financing  of  program  measures  and  O 
and  M  procedures  that  was  contained  in 
the  original  proposed  rule  as  well  as  the 
previous  prohibition  against  including 
information  about  products  that  are  not 
program  measures  or  O  and  M 
procedures.  DOE  has  replaced  these 
prohibitions  with  a  new  provision. 
§  458.305(c),  which  requires  the  State 
Plan  to  specify  the  circimistances  under  . 
which  advertising  the  sale,  installation, 
or  financing  of  energy  conserving 
products  will  be  allowed  or  prohibited 
in  the  audit  announcement.  The  State 
Plan  must  also  specify  the 
circumstances  under  whiclrinformation 
regarding  any  products  that  are  not 
program  measures  or  O  and  M 
procedures  will  be  allowed  or  prohibited 
in  the  audit  announcement.  This  allows 
states  and  utihties  the  flexibility  to 
design  an  individual  CACS  Program  in 
response  to  local  needs. 
5.  Section  458.306:  Program  Audits. 

a.  Sections  458.306  (a)  and  (c)  are  self- 
explanatory.  They  implement  the 
requirements  of  sections  731  (a)(2)  and 
(a)(4)  of  NECPA. 

b.  Btu  Conversion  Factors. 
Section  458.306(b)  provides  standard 

Btu  conversion  factors  for  fuels  other 
than  electricity  and  natural  gas  to 
ensure  that  the  eligibility  of  small 
commercial  buildings,  which  qualify  for 
audits  on  the  basis  of  fuels  other  than 
gas  or  electricity,  is  evaluated 
consistently.  These  conversion  factors 
are  the  same  as  those  which  are  used  in 
the  School  and  Hospitals  Program.  10 
CFR  Part  450.  The  factor  for  purchased 
steam  reflects  transmission  and 
generation  losses.  If  exceptional  local 
conditions  make  these  conversion 
factors  inappropriate.  State  Plans  may 
include  different  conversion  factors  if 
their  use  is  justified  in  the  plan.  State 
Plans  may  also  include  conversion 
factors  for  other  fuels,  not  listed  here, 
based  on  standard  scientific  reference 
works, 

c.  Development  of  the  proposed  CACS 
audit. 

In  preparing  S  458.306(d).  the 
proposed  regulations  governing  the 
contents  of  a  CACS  Program  audit.  DOE 
considered  the  intent  of  the  legislation 
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and  the  differences  between  the  audit 
estabhshed  by  the  CACS  legislation  and 
the  one  established  by  the  RCS 
legislation.  DOE  concluded  that 
Congress  intended  the  CACS  audit  to  be 
less  complex.  For  example,  the  RCS 
legislation  requires  detailed,  building- 
specific  costs  and  savings  estimates  for 
program  measures.  The  CACS 
legislation,  in  contrast,  requires  an 
inspection  that  determines,  among  other 
things,  "the  need,  if  any"  for  program 
measures.  The  determination  of  "need" 
includes  considerations  of  whether  the 
measure  already  exists  or  can  be 
installed,  as  well  as  some  judgment  as 
to  the  economic  worth  of  the  measures 
for  a  particular  building,  thereby 
requiring  considerations  of  costs  and 
savings  of  measures.  On  the  other  hand, 
the  CACS  legislation  does  not  require 
costs  and  savings  estimates  tailored  to  a 
particular  audited  building. 

Also,  in  preparing  this  regulation, 
DOE  sponsored  a  report  titled  "Study  of 
Currently  Available  Commercial  and 
Apartment  Building  Energy 
Conservation  Audits  '  by  ORNL,  SERI 
and  ANL  on  the  scope  of  audits  for 
commercial  and  apartment  buildings 
that  are  currently  offered  by  utilities  and 
other  auditing  firms  (see  section  VII  on 
Additional  Information,  below).  The 
study  attempted  to  identify  the  types  of 
audits  provided,  the  technical 
complexity  of  those  audits,  their  cost, 
the  qualifications  required  to  perform 
the  audits,  and  the  financial  criteria 
used  by  building  owners  and  operators 
in  deciding  whether  to  adopt  O  and  M 
procedures  and  program  measures. 

The  study  found  that  some  utilities 
provide  audit  services  for  small 
commercial  customers,  similar  to  those 
eligible  under  the  CACS  Program, 
although  in  general  the  service  is  not 
advertised.  The  audits  are  generally 
free.  These  audits  are  scaled-down 
versions  of  audits  provided  to  larger 
commercial  and  industrial  customers. 
Three  types  of  audits  are  in  general  use: 
a  "walk  through"  audit,  a  "walk  through 
audit  with  limited  detailed  analysis," 
and  a  "detailed  analysis"  audit. 

The  "walk  through"  audit  involves  a 
brief  inspection  of  a  building  by  an 
auditor  who  attempts  to  point  out  easily 
identifiable  opportunities  to  conserve 
energy.  Frequently,  the  auditor  uses  a 
check  list  of  what  to  look  for.  Where 
savings  estimates  are  provided,  the 
auditors  use  general  guidelines  based  on 
typical  practice  with  similar  type 
buildings  for  estimating  potential 
savings.  These  audits  usually 
concentrate  on  the  building  envelope 
(e.g.  walls  and  roof),  lighting,  sometimes 
process  or  business  equipment,  and 
operation  and  maintenance  of  the 
equipment  and  building.  These  audits 
generally  focus  on  low  cost  energy  items 
(i.e.  O  and  M  procedures).  They  may 
recommend  that  an  engineer  evaluate 


costs  and  benefits  of  potentially  higher 
cost  equipment  and  installations  if  they 
appear  applicable.  The  level  of 
sophistication  in  the  recommendations 
varies  with  the  utility  and  the 
experience  of  the  auditor. 

The  "walk  through  with  analysis" 
audit  typicallly  starts  as  a  "walk 
through"  audit,  as  described  above.  The 
costs  and  benefits  of  recommendations 
involving  significant  cost  commitment 
are  provided.  The  degree  of  analysis 
provided  yaries  with  the  utility,  the 
individual  auditor,  and  the  situation 
encountered  in  the  audit. 

"Detailed  analysis"  audits  involve 
collecting  in  depth  data  about  the 
building  and  operating  characteristics  of 
the  equipment.  For  example,  the  level  of 
detail  typically  goes  down  to  bulb  and 
wattage  counts.  Normally,  computerized 
programs  provide  detailed  cost/benefit 
analysis. 

Although  the  cost  data  obtained  in  the 
"Survey  of  Currently  Available 
Commercial  Building  Audits"  were  not 
statistically  reliable,  they  were 
predictable: 

•  Walk  through 
Average  $118.60 
Range  S75-S150 

•  Walk  through  with  Analysis 
Average  $193.00 

Range  Sl50-$250 

•  Detailed  Analysis 
Cost  $600.00 

The  majority  of  utilities  did  not  charge 
customers  for  the  audits  provided  and 
when  they  did,  thev  kept  the  fee  under 
$25.00. 

Although  there  do  not  appear  to  be 
many  utilities  which  now  provide 
services  as  described  in  this  proposed 
rule,  one  western  utility  conducts  a 
small  commercial  audit  program  which 
is  described  briefly  only  to  illustrate 
potential  energy  savings.  That  utility 
invited  each  of  its  99.000  small 
commercial  accounts  (demand  levels  of 
0-19kw)  to  take  advantage  of  a  free 
audit.  The  initial  invitation  produced  a 
5%  response  rate.  The  utility  combines 
the  audit  service  with  two  incentive 
programs  (a  customer  rebate  program 
for  conservation  investments  and  an 
incentive  program  for  lighting  and  air 
conditioning  contractors).  As  a  result, 
the  audited  small  commercial  customers 
saved  a  total  of  18,744.684  annulaized 
kWh  and  reduced  their  demand  by  88 
kw  during  1981,  according  to  utility 
representatives.  This  information  is 
offered,  not  to  suggest  that  it  may  be 
typical  of  response  rates  or  results,  but 
rather  to  provide  some  information  on 
an  actual  program  experience. 

Utilities  often  provide  audits  to  large. 
centrally  heated  and  cooled  apartment 
buildings.  Limited  data  indicate  that 
some  utilities  provide  "detailed 
analysis"  audits  for  apartment  buildings, 
charging  a  fee  covering  the  entire  cost  of 
the  audit.  Limited  data  also  indicate  that 


larger  apartment  building  owners/ 
operators  tend  to  rely  on  engineering 
consulting  firms  rather  than  utilities, 
when  such  audits  are  desired.  However 
of  over  100  engineering  consulting  firms 
contacted,  none  indicated  that  providing 
such  audits  was  a  significant  part  of  its 
business. 

None  of  the  cost  data  obtained 
appeared  sufficiently  reliable  and 
uniformly  based  to  allow  DOE  to  make 
judgments  about  the  various  audits. 

Many  utilities  provide  training  for 
auditors,  but  some  rely  upon  on-the-job 
training.  The  "detailed  analysis"  audit 
requires  an  auditor  to  have  at  least  some 
engineenng  training. 

While  financial  criteria  actually  used 
by  tenants,  building  owners,  and 
building  managers  to  evaluate  possible 
retrofits  or  similar  investments  are  not 
available.  DOE's  surveys  indicate  that  a 
short  payback  penod  from  one  to  three 
years  is  preferred. 

d.  The  CACS  Program  Audit.  The 
previous  proposed  rule  required  a 
relatively  detained  audit  which 
employed  sophisticated  calculation 
procedure  to  determine  the  energy 
savings  for  five  measures:  lighting 
systems:  caulking  and  weatherstripping; 
ceiling,  roof,  and  wall  insulation;  strom 
windows  and  storm  doors:  and  hot 
water/steam/condensate  pipe 
insulation.  It  also  required  cost  and 
savings  estimates  based  on  "typical 
practice"  for  smilar  building  types  in  the 
same  climate  zone  for  a  number  of  other 
measures.  States  were  to  include 
procedures  in  the  State  Plan  to  ensure 
the  soundness  of  the  audit  procedures 
used  for  all  measures. 

In  this  proposal,  DOE  ha  developed 
the  audit  requirements  to  provide 
greater  fiexibility  for  the  States,  to 
adhere  closely  to  legislative  audit 
requirements,  and  to  reflect  the  results 
of  DOFs  recent  research.  Utilitie  are  to 
perform  an  on-site  inspection  of 
commercial  and  apartment  buildings, 
upon  request  from  eligible  customers. 
The  inspection  must  address  three 
areas,  as  required  by  N'ECPA:  (1)  The 
rate  and  quantity  of  energy 
consumption;  (2)  the  O  an  M  procedures 
appropriate  to  the  building:  and  (3)  the 
need,  if  any,  for  the  purchase  and 
installation  of  program  measures.  (An 
explanation  of  how  the  audit  results 
must  meet  these  requirements  follow  m 
the  next  section  of  this  preamble.) 

Although  DOE  has  identified  a 
number  of  O  and  M  procedures  in 
§  458.103.  based  on  the  results  of  the 
surveys  of  small  commercial  buildings 
and  apartment  buildings  mentioned 
above,  §  458.306(d)(4)  provides 
fiexibility  to  States  to  add  additional  O 
and  M  procedures  to  the  audit.  In  each 
audit,  the  auditor  will  be  responsible  for 
determining  which  O  and  M  procedures 
would  save  energy  (and  money)  for  the 
customer.  DOE  believes  that  the  use  of 


53244 


ftegistn  /  Vai.  47.  Ho.  227  /  Wednesday,  iNqvember  24.  T982  /  Pttyed  RaJga 


sach  procedures  can  accownt  £or  a 
Bignififnii'  partioa  oi  tlie  enecgy  aavmgs 
pnwrhlr  frantLe  CACS  Program.  A 

buiiding  o«tmer  can  aftsn  make  changes 
in.  npgrahnn  and.  maintenaDCfi 
procedures  rapidly,  with  no  outside 
aasistance,  and  at  Dttle  or  no  capital 
cost.  Therefore,  the  auditor  should 
separately  identify  such  changes  (by  use 
of  a  cfreckfistT  and  rseommend  them  to 
the  buiftfiny  owner  befcre 
i*connnendmg  any  applicable  progran- 

meassre*. 

Sectian  45a.  la*  hats  tiu  prasiaBi 
BieasuiBS  tbat  must  be  addresaed  in  tiie 
Mdit  SKtion  45&3(}6f  d)|4)  aUo«vs 
States  to  add  additioaal  pcogjiam 
measuresTo  the  audit,  whila 
45a.3061dM&l  limits  prograBi  audits  to 
measures  which,  hava  State  approvaL  On 
site,  the  auditor  applies  applicabilitv 
criteria  to  sepcirate  those  program 
measures  that  are  to  be  immediately 
eliminated  from  consideration  and  those 
that  axe  to  be  consid&rerf  ftrrther 
Applicability  criteria  recCTnwnerrdpd  for 
program  measures  are  given  in 
Appendix  A  to  Part  458,  but  these  ma  v 
be  modified  by  States,  sufaiect  to  DOE 
Ferievt  ondei  tlie  provisiorB  of 
§  4fi«.306(d)P}. 

For  those  pKigram  oveasuies  which  the 
audiiar  jud^s  tA  be  a^jpiicabie  to  a 
particular  buildiog.  the  audit  must  result 
in  astimates  of  approximate  cost- 
effectiveness  to  determine  whether  there 
is  a  need  for  each  measure. 

Under  §  458.306(d)(1)  the  State  Plan 
must  describe  the  audit  procedures  thai 
will  be  used  for  program  audits  These 
procedures  must  include  the 
methodofogy  to  be  used  in  determining 
the  cost-effectiveness  of  meaures  rn  a 
bxiilrfhig.  The  plan  must  contain 
adequate  procedures  to  enwire  the 
teefanica)  validity  of  tha  audit  for  al  1 
piuyaus  msBsures  (Le..  tbat  the  audit 
reiioa  en  data,  fonnulas,  or  ath^ 
nwtfaods  tfaait  are  designed  and  used 
CQimetly).  baaed  on  existing  engineering 
metbods  or  otkei  estimating  tecimiques. 
It  is  QCil  necasaary  that  a  State 
demonstrate  tke  reliability  of  the  audit 
whea  appiied  to  specific  buildi  ngs 
eligiWe  under  the  CACS  Program. 

Several  comments  on  the  previous 
proposal  said  that  a  utility  auditor 
should  only  ewaluatE  equipment  which 
uses  the  form,  of  energy  provided  by  that 
utility,  i.e.  that  em  atrditor  from  an 
e^pct^ic  ntrlity  shonld  nof  andit  oil 
furnaces,  a  gas  cairpany  audKoF  should 
net  examine  efectric  beat  pua^is. 
Htmevee  sac*  sectian  731(a)(4)  ef 
NBCFA  fmiiia*  an  opportnnity  for  only 
one  aaifit  Cor  eadi  bmldiiig  andei  the 
CACS  pngraoc  Mclt  vtiOty  that 
prwvi^BB  atviit*  must  oifcf  the  complete 
audit  dfiSEnbed  in  tile  refulations. 

a.  Au^L  Staaaita.  Section  45a.3a6(e] 
requiias,  that  the  audit  results  be 
piesanted  to  tha  eli^ble  cuslnmer  in 
writiBS,  and  i458J06(dU5]  provides  that 
if  t&e  auditor  does  not  preseiA  tham  in 
persoiT,  the  auditor  must  at  a  minimum. 
pBOvide  a  written  sample  of  the  audit 
resaft  format  at  tte  tfane  of  the  ondit  and 
expfain  hovr  to  Iiiteipiet  the  resuits. 


These  proposed  requirements  were 
drawn  from  the  revised  RCS  regulations 
and  are  intended  te  ensure  that  audit 
recipienls  have  access  Id  al  least  some 
direct  assistance  in  understanding  audit 
results. 

Section  45a.306(e)(l)  ruqiurps  tfiat  the 
aud?f  results  inform  the  customer  of  the 
type  and  quantity  of  energy 
consumption  in  the  building  and  the 
briilding's  rate  of  consumption  compared 
with  that  of  similar  buildings.  The 
general  intent  of  tins  requirement  ia  that 
the  customer  be  provided  with  an 
understanding  of  how  the  building  uaes 
energy,  the  total  aimual  ener^  use  and 
costs  associated  with  the  building,  and 
the  general  energy  efficiency  of  the 
building  compared  with  other  similar 
buildings. 

Providmi;  data  on  annual  energy  use, 
costs,  and  consumption  rates  is  a  vital 
part  of  any  attempt  to  promote  energy 
conservation.  Comparison  with  other 
buildings  may  require  some  informed 
assessment  of  the  energy  efficiency  of 
other  similar  buildings  rn  the  area.  DOE 
does  not  expect  this  to  require 
extensive,  king-term  research  into  the 
energy  efficiency  of  the  existing 
commercial  and  apartment  building 
stock.  However,  utilities  (or  States-)  will 
need  to  develop  some  information,  on 
the  energy  consumption  of  "typical" 
building  types  to  use  as  benchmarks.  For 
example,  data  on  the  energy  use  per 
square  foot  of  a  sample  of  small 
commercial  buildings  in  each  State  may 
be  sufficient  to  provide  a  useful 
standard  for  the  typical  efficiency  of  all 
such  buildings.  As  more  data  become 
available  from  the  implementation,  of  the 
CACS  Program,  this  information  could 
be  revised.  The  energy  efficiency 
assessment,  however,  may  also  rely  on 
the  informed  judgment  of  the  auditor. 
but  such  judgment  would  require 
considerable  experience  with  buildings 
of  the  type  being  audited.  A  State  Plan 
may  permit  this  assessment  to  be  either 
descriptive,  such  as  "well  above 
average",  "average",  or  "well  below 
average",  or  quantitive,  based  on  the 
approach  taken  in  each  State  Han.  DOE 
is  in  the  process  of  developing  a  list  of 
audit  techniques  for  use  by  States  and/ 
or  utilities  which  wish  to  use  them. 
These  techniques  will  address  oil 
applicable  measures  ia  small 
commercisl  and  apartment  biiildingf) 
(including  both  common  areas  and 
mdividual  units). 

Section  45&306(eU2)  requires  that  the 
audit  results  identify,  for  the  customer. 
the  O  and  M  procedures  that  are 
applicable  to  the  building  and  provide 
some  indication,  wherever  feasible,  of 
the  magnitude  of  the  energy  savings 
likely  to  result  from  those  procedores. 
States  may  choose  fo  make  the 
indication  of  approprierte  O  and  M 
procedures  ■  dieckliot.  Savings 
eatimatea  may  be  in  the  form  erf  doKan 
or  pereeBtages  at  the  total  tsxaxfff  bilL 
These  eodmatrs  seed  not  be  calculated 
spocificaUy  fet  tbe  bailding.  btit  eould  be 
haatHJ  ea  "typical  building"  ox  infanagd 
judgsMBi  (nitilar  ts  tba  inicrisatiaiv  od 
energy  consumption  discussed  above]. 


The  catunotea  ahauld  be  reaaonably 
infomuitive.  For  examples  a  raige  o£  lil- 
60  percent  eoeiar  savings  for  a 
particular  O  and  M  procedure  is 
obviously  rvot  iofocmative  for  the 
customer,  while  a  range  of  5-15  percent 
is.  There  may  he  instances  where  it  is 
impossible  for  even  a  well-trained 
auditor  to  give  any  estimate  of  the 
savings  for  a  prrocednre.  fn  those  cases, 
the  auditor  may  simply  mdicate  that  a 
savings  estimate  i»  not  feesifaie. 

These  requirements  for  the  results  of 
the  audit  concerning  O  and  Nf 
procedures  are  based  on  the  legislative 
definition  for  "energy  audif  in  NECPA 
and  on  consideration  of  the  minimum 
amount  of  information  that  would  be 
useful  to  the  customer.  Because  of  the 
short  payback  periods  required  for  most 
discretionary  investments  of  this  type, 
this  part  of  the  andit  results  could  be 
particnlarly  valuable  for  customers  asi^ 
deserves  empbaaia. 

Similarly,  H58.306(e)(3l  requires  ttrat 
the  audit  results  identify  the  program 
measures  applieaWe  to  the  building  and 
provide  cost  estimates  and  estimates  of 
the  coat-effectivenesa  of  the  measures. 
The  cost  esttmates  need  not  be  based  on 
calcnlatiMia  specifically  for  the  building 
but.  again,  can  he  derived  from  typical 
buildings.  Coat  sources  normally  used 
for  construction  estimates,  such  as 
dollars  per  foot,  dollars  per  square  fooU 
and  installed  cost  per  unti,  might  he 
particularly  useful  The  section  does 
require  that  the  cost  estimate  be 
qualified  as  to  whether  it  is  an  installed 
cost  or  a  purchased  cost.  This  provision 
does  not  require  extensive  surveys  of 
contractor  and  supplier  prices,  the 
maintenance  of  lists  of  contractors, 
suppliers,  and  cost  data,  detailed 
building-specific  coat  and  savings 
calculfftioiw,  or  sophisticated  financial 
analysis.  In  those  instances  where  it  is 
not  posailrie  for  a  well-trained  auditor  to 
provide  cost  e»tim;^B8k  the  eaiditor 
should  indicate  that  it  is  not  feasible  to 
provide  a  reliable  estimate. 

Under  5  456,30e(e)(4)  the  audit  report 
must  include  information  on  how  to 
obtain  more  specific  information  on  the 
purchase  and  installation  of  program 
measures.  While  this  proviaion  is  not 
required  by  NECPA.  such  mfonnation 
will  facilitate  retrofitting.  The 
informatioa  may  include  a  description  of 
the  types  of  businesses  or  services  that 
can  perform  moia  detailed  studies  or 
that  sen,  install  or  finance  products 
covered  by  the  prograin.  The 
information  mi^talso  describe 
available  consumer  protections. 

Finally.  |468.30fi(f)  requires  a  State 
Plan  to  include  a  description  of  all  steps 
taken  to  ensure  that  ntilities  do  not 
discriminate  unfairly  among  eligihle 
customers;  among  suppliers,  contractors, 
or  lenders;  and  among  program 
measures. 

dk  Section  4B&3a7:  AiuUUir 
Qualificatians. 

Hkia  pEopoul  does  ook  establish 
minimum  auditor  qualifications  and 
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training  requirements.  Section  458.307 
provides  only  that  the  State  Plan  must 
require  auditors  to  be  qualified  to 
conduct  the  appropriate  inspections  and 
measurements  described  in  §  458.306. 
As  in  the  RCS  Program,  States  are 
expected  to  exercise  good  judgment  in 
the  development  and  implementation  of 
auditor  training  curricula  that  will 
provide  high  quality  audits.  In 
developing  auditor  qualification  criteria, 
States  should  consider  the  need  for 
familiarizing  auditors  with  those  State 
and  local  laws  and  codes  which  affect 
energy  conservation  so  they  may  use  the 
applicability  criteria. 

7.  Section  458.308:  Subsequent 
Customers. 

DOE  has  removed  the  provisions  in 
the  previous  proposal  relating  to  new 
customers.  As  now  provided  in  §458.308 
the  two  year  statutory  cycle  for  offering 
audits  should  be  sufficient  for  informing 
new  customers  of  the  availability  of 
audits.  Some  comments  on  the  previous 
provisions  for  subsequent  customers 
suggested  that  proprietary  data  relating 
to  energy  consumption  might  be 
released  if  the  results  of  an  audit 
performed  at  a  commercial  building  are 
made  available  to  subsequent  customers 
occupying  the  same  building.  DOE 
specifically  would  appreciate  comments 
on  how  to  handle  this  issue,  because 
section  731(a](3)  of  NECPA  requires  that 
utilities  maintain  a  report  of  each  audit 
for  not  less  than  ten  years  and  make  it 
available  to  subsequent  customers, 
while  section  731(a](4)  of  NECPA 
forbids  requiring  audits  of  buildings 
previously  audited. 

8.  Section  458.309:  Accounting  and 
Payment  of  Costs. 

This  section  implements  the  various 
provisions  of  section  731(b)  of  NECPA. 

Section  458.309(a)  requires  that 
utilities  set  up  separate  accounts  for 
income  and  expenses,  including 
penalties  attributable  to  the  CACS 
Program,  within  180  days  after  the  date 
of  the  issuance  of  the  final  rules  for  the 
CACS  Program,  unless  DOE  allows  an 
extension  of  time. 

Section  458.309(b)(1)  directs  that  all 
costs  the  utility  incurs  to  inform  its 
customers  about  the  audit  program 
should  be  treated  as  a  current  expense 
and  charged  to  all  its  customers.  Section 
458.309(b)(2)  provides  that  the  State 
regulatory  authority  specify,  within  180 
days  after  DOE  issues  the  final  CACS 
Program  rules,  how  the  regulated 
utilities  may  recover  the  rest  of  the 
money  they  spend  on  the  program. 

Also,  §  458.309(b)(2)  sets  a  limit  of  $15 
per  apartment  or  the  actual  cost, 
whichever  is  less,  on  the  amount  that  a 
utility  may  directly  charge  for  the  audit 
of  an  apartment  building,  as  required  by 


section  731(b)(3)  of  NECPA.  As 
proposed  in  §  458.309(b)(2),  the  $15  per- 
dwelling-unit  limitation  applies  to  the 
whole  structure,  regardless  of  how  many 
units  are  actually  inspected  for  audit 
purposes.  For  example,  a  utility,  subject 
to  State  regulatory  authority  decisions, 
could  charge  up  to  $1,500  to  perform  an 
audit  of  a  100-unit  apartment  complex,  if 
the  audit  cost  the  utility  that  much, 
regardless  of  the  actual  number  of  units 
audited. 

9.  Section  458.310:  Customer  Billing. 
This  section  provides  that,  if  a  utility 

includes  the  charge  for  a  program  audit 
on  its  regular  bill,  it  must  identify  the 
audit  charge  as  a  separate  item.  This 
will  allow  the  customer  to  distinguish 
between  gas  or  electricity  charges  and 
audit  charges. 

10.  Section  458.311:  Coordination. 
Section  458.311  implements  section 

722(3)  of  NECPA  which  requires  that 
each  State  Plan  include  procedures  to 
ensure  coordination  between  the  CACS 
Program  and  local,  State,  and  Federal 
energy  conservation  programs  within 
and  affecting  the  State.  DOE  leaves  the 
method  for  such  coordination  up  to 
individual  States. 

11.  Section  458.312:  Building  Heating 
Supplier  Program. 

This  section  requires  States  to  apply 
the  same  procedures  to  building  heating 
supplier  programs  that  they  apply  to 
covered  utility  programs.  It  removps  the 
limitations  contained  in  the  previous 
proposal  on  the  Governor's  discretion  to 
grant  waivers,  because  there  is  no 
legislative  basis  for  imposition  of  these 
limitations.  In  accordance  with  section 
732(b)  of  NECPA,  the  Governor  may 
waive,  for  any  building  heating  supplier, 
any  requirement  of  the  State  Plan  upon 
satisfactory  demonstration  that  the 
building  heating  supplier  lacks  the 
resources  to  comply  with  the 
requirement.  DOE  assumes  that  the 
Governor  will  use  the  waiver  pro\is!ons 
to  establish  criteria  for  a  reasonable 
class  of  coverage  (e.g.,  by  annual  sales 
volume)  and  that  criteria  will  be  applied 
consistently  after  careful  examination  of 
each  waiver  request. 

12.  Section  458.313:  Reports  and 
Recordkeeping. 

Section  458.313  requires  each  State  to 
submit  an  annual  report  to  the  Assistant 
Secretary  by  July  1  of  each  year 
following  State  Plan  approval.  The 
report  is  to  include  the  number  and 
nature  of  program  audits  requested  and 
provided,  the  estimated  State  costs  and 
utihty  costs  of  implementing  the 
program,  and  copies  of  the  latest  audit 
announcements  if  they  have  not  been 
provided  previously. 

The  recordkeeping  requirements  are 
limited  to  those  explicitly  required  by 


section  731(a)(3)  of  NECPA.  They 
require  only  that  each  State  Plan  include 
procedures  to  ensure  that  a  copy  of  the 
data  collected  on  each  audit  and  a  copy 
of  the  report  prepared  for  each  customer 
be  retained  for  ten  years.  As  is  required 
by  the  Paperwork  Reduction  Act  (Pub.  L 
96-511),  DOE  will  send  a  copy  of  these 
requirements  to  0MB  for  review  and 
0MB  approval  prior  to  the  issuance  of 
the  final  CACS  program  regulations. 

D.  Subpart  D — Nonregulated  Utility 
Plans 

Under  section  723  of  NECPA.  each 
covered  nonreguiated  utility  which  is 
not  included  in  a  State  Plan  must  submit 
its  own  plan  for  a  CACS  Program  to 
DOE.  Subpart  D  makes  the  provisions  of 
subparts  B  and  C  (which  address  Sta'e 
Plans)  applicable,  a«  appropriate,  to 
Nonreguiated  Utility  Plans. 

Consistent  with  changes  to  subparts  B 
and  C,  DOE  proposes  a  substantial 
simplification  of  the  procedures  for  the 
submission  of  CACS  plans  by  covered 
nonreguiated  utilities  not  subject  to  a 
State  Plan.  The  procedures  proposed 
reflect  only  those  requirements 
mandated  by  .N'ECPA  which  are 
necessary  for  DOE's  review  of  the  plans. 

E.  Subpart  E — Federal  Standby 
Authority 

Subpart  E  proposes  procedures  to 

ensure  that  eligible  customers  receive 
the  services  of  the  CACS  Program  if  a 
State  or  nonreguiated  utility  does  not 
submit  an  acceptable  State  or 
Nonreguiated  Utility  Plan  within  the 
necessary  time,  or  fails  to  implement 
adequately  an  approved  plan,  within  270 
da\s  after  final  rules  based  on  this 
proposal  are  issued.  In  the  event  of 
noncompliance  by  a  State  or 
Nonreguiated  Utility,  Section  741  of 
NECPA  requires  DOE  to  promulgate  a 
Federal  Plan  for  the  State  and  to  order 
covered  regulated  utilities  to  carry  out 
the  program,  as  well  as  to  order  a 
covered  nonreguiated  utility  to 
promulgate  a  plan  and  carry  it  out.  If 
any  covered  utility  fails  to  comply  with 
an  order  under  the  Federal  Standby 
Authority  within  90  days,  the  state  is 
subject  to  enforcement  actions  including 
civil  penalties  of  up  to  S25,0OO  a  day, 
pursuant  to  section  219  of  NECPA.  DOE 
will  propose  a  Federal  Standby  Plan  for 
the  CACS  Program  after  issuance  of  the 
final  CACS  program  regulations. 

F.  Appendix  .A:  Applicability  Criteria 

For  the  purposes  of  this  rule,  the  term 
"applicability  criteria"  means  a  quick 
method  for  assessing  the  feasibility  or 
desirability  of  installing  particular 
program  measures  in  a  commercial  or 
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apartment  bmlding.  Auditar*  wHl  nse 
appficafailWy  criteria  on  a  boHcMns-by- 
buiHtng  bsrare  to  evalnafe  tfi&  nsefWnefls 
of  progremr  nreasrirefl.  AppficabiKty 
crrteris  shouitf  rethrce  the-  time  and 
effort  eracfitcTre  imrat  spemi  (*-¥ek»pmg 
BIT  imfivitfaal  energy  ewe  evafkration  of 
an  awfiterf  bnilffing. 

A  list  of  suggested  applicability 
criteria,  whidt  nwy  he  used  by  a  State, 
has  been  jjwmbted  by  DOE.  Section 
458.306  aEffwa  a  State  the  optica  of 
using  DOETs  list  of  applicability  criteria 
or  developing  its  own  list.  If  a  State 
chooses  to  rfe^ekp  its  owrn  list  of 
applieabiUty  ciitwra.  tlw  Irat  must  be 
submftted  6»  POe  ias  appro-ral.  as  part 
of  the  State  Vise  uadef  §  45«.30t. 

The  first  two  critnia  apply  tn  aUc 
program  Meaaures.  Tfre  first  criterion 
directs  the  aorfrtortB  da  tannine  that 
each  program  raeaauB  ia  not  already 
functionatlly  presen*  aad  that  the 
measure's  presoice  wiH  produce  eaergy 
savii^ai.  Th*  seeond  sriteriiin  directs  the 
auditor  to  determine  th^  installation  of 
each  meBsuTB'  does  not  violate  Federal, 
State.  <w  local  lawaoi  regulations.  The 
remaining  criteria  apply  to  speufic 
measures. 

Energy  recovery  systems  are 
applicable  to  only  a  hmited  number  of 
commercial  and  apartment  buildings. 
Only  those  buildings  which  have 
significant  levels  of  hot  water 
consumption  and  cooling  requiiements 
could  use  energy  recovery  systems  in  a 
cost-effective  manna.  The  building  must 
also  have  a  source  of  waste  energy  [e.g.. 
the  heat  diacharged,  from  an  air 
conditioning  unit)  that  can  be  used  to 
reduce  the  building's  net  energy  need. 
Significant  hot  water  consumption  is 
more  than  2D  gallons,  per  day.  while 
significant  cooling  requirements  entail 
the  use  of  at  least  a  2-tQn  air 
conditioning  unit.  Technical 
conaideraliona  prevent  an  energy 
recovery  system  of  a  smaller  scale  [e.g., 
one  which,  might  use  the  waste  energ>-  of 
a  window  air  conditioning  unit)  from 
being  feasible. 

A  flue-opening  modification  [vent 
damper)  is  applicable  only  when  the 
furnace  combustion  air  is  taken  from  a 
conditioned  space  because  conditioned 
aiV  can  pass  through  the  vent  system  to 
the  exterior.  Flue-opening  modifications 
are  intended  to  reduce  this  loss  of 
coiulitioned  air  by  eliminating  or 
reducing  air  flow  through  the  vent  when 
the  burner  is  off. 

Ceiling  insulation  i»  applicable  only  if 
the  difference  between  the  R-value  of 
the  existing  insulation  and  that  of  the 
progranr  meastire  level  estimate, 
detemrined  by  the  State,  is  R-11  or 
greater.  It  in  exp^eteti  that  States  will 
establish  insrriation  standards  for 


commercial  and  apartment  buildings  for 
the  CACS  PtT>granL  The  EJepffl-tmrat  of 
Housing  and  Urbasi  De^etorpraent  has 
issued  NfSnirmini  Property  Standards 
which  contain  insulation  guidelines  iar 
residential  properties.  These 
requirements  are  reasonable  for 
commercial  and  apartment  buildings  as 
well  Suggested  insulation  informatioB  is 
also  includ«i  in  the  revised  HCS 
Program  regnrations  published  June  25. 
1982  (47  FR  27752),  This  information 
gives  recmnmendatTons  for  insulation 
requirements  based  on  the  eight  cHmatic 
regions  in  the  United  States. 

Daylighting  is  applicable  when 
electric  light  fixtures  are  located  within 
15  feet  of  an  existing  window  or  skylight 
in  a  commercial  building  or  in  common 
areas  of  an  apartment  building.  DOE 
realizes  that  available  daylight  varies 
with  climate  and  region.  Simplified 
procedures  will  be  provided  by  DOE  at 
a  later  date  which  will  give  more 
specific  daylighting  recommendations. 
-A  solar  domestic  hot  water  system  is 
applicable  only  in  buildings  which:  (1) 
Have  access  to  a  site  dear  of  major 
obstructions  to  solar  radiation  which 
allows  solar  collectors  to  be  oriented 
within  45'  of  true  south;  and  (2)  consume 
more  than  40  gallons  of  hut  water  per 
day.  Solar  collectors  must  be  placed  in 
open  areas  to  maximize  the  absorption 
of  solar  radiation.  Major  obstructions 
will  necessitate  the  use  of  more  solar 
collectors  to  gather  a  comparable 
amount  of  solar  radiation. 

Similariy.  more  collectors  will  be 
needed  if  they  are  not  oriented  within 
45"  of  true  south.  Placing  the  solar 
collectors  within  this  range,  assuming 
there  are  no  major  obstructions,  allows 
the  most  efficient  absorptioa  of  solar 
radiation.  A  geometric  increase  in  the 
number  of  solar  collectors  is  needed  to 
absorb  the  same  solar  radiation  for 
every  degree  outside  this  90°  range  that 
the  collectors  are  placed. 

Thennosyphon  air  systems  are 
applicable  only  to  buildings  which  have 
a  south-facing  wall  containing  little  or 
no  obstruction  to  winter  sunUght. 

Solaria/ sunspace  systems  are  not 
applicable  for  small  commercial 
buildings  and  are  applicable  oaly  for 
thofw  apartment  buildings  which  have 
eixsting  balconies,  patios,  or  other 
appropriate  areas  facing  ( i:45°  of)  true 
south. 

Replacement  solar  swimming  pooi 
heaters  are  applicable  only  when  the 
building  has  a  swimming  pool  heeterfby 
electricity  or  nonrenewahble  energy.  DOE 
is  aware  that  very  few  commercial 
buildings  have  swimmfng  pools,  and  that 
the  applicabiHty  of  replacement  sdar 
swirnming  poof  hearters  will  be  Iknited 


almost  exchjaively  ta  apartment 
buildmgB. 

Glazing  heat  gain  reterdanla  are 
appiicafa^  OBiy  tn  hrahiings  which  have 
glazing  oa  the  anuih,,  east,  or  vrest  sides 
and  are  exposed  tn  aradigbt  These 
retardants  are  not  effective  on  the  north 
side  of  a  building.  Glazn^  heat  loss 
retardants  are  applicable  to  ^zingaa 
any  side  of  a  balding. 

III.  Regukkuy  Impact  Analysis 

Executive  Order  (EO)  12291  requires 
that  regulatory  agencies  analyse 
proposed  rulemakings  to  aisure  that 
they  maximize  net  benefits  te  society. 
Implicitly  this  requires  a  compartson  of 
the  costs  and  benefits  of  the  program. 
Executive  Order  12291  also  requires 
that  agencies  prepare  a  preliminary 
Regulatory  Impact  Analysis  [RIA)  for 
earfi  "major"  rule,  which  it  defines  as  a 
rule  that  has  an  annual  effect  on  the 
economy  of  $100  million  or  more  or  that 
causes  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  state  or  local 
government  agencies,  or  geographic 
regions. 

Although  it  is  not  possible  at  this  time 
to  determine  the  exact  impact  of  the 
CACS  program,  DOE  is  treating  the 
CACS  rule  as  "major"  because  the 
majority  of  the  costs  will  be  borne  by 
electric  and  natural  gas  utilities  which 
must  offer  audits  under  the  program.  It 
is  also  possible,  but  not  likely,  that  the 
program's  maximum  costs  will  exceed 
$100  million  per  year.  Therefore  DOE 
has  prepared  a  preliminary  Regulatory 
Impact  Analysis  which  reflects  the 
provisions  of  the  NOPR  and  fulfills  the 
requiremenU  of  EO  12291.  It  ia  available 
for  public  comment,  and  copies  may  be 
obtained  from  the  Building  Services 
Division  at  the  address  listed  in  the  "For 
Further  Information"  section  of  this 
preamble. 

The  preliminary  RIA  attempts  to 
estimate  the  overall  national  effects  of 
the  CACS  Program  and  to  assess  the 
effects  of  the  program  on  those  directly 
involved — ^ate  govemnients.  utilities, 
and  customers  (who  request  audits). 
However,  a  lack  of  complete  or  reliable 
data  on  the  buildings  and  energy  users 
to  be  covered,  the  exact  type  of  audits 
which  the  state*  will  require  (because 
this  rule  sets  only  minimum 
requiremenls),  the  costs  of  performing 
those  audita»  the  manner  in  which  the 
state  utility  aannriaBions  will  apportion 
those  coatsk.  and  the  likely  effect  of  the 
audits,  prevented  the  development  rf 
reliable  estimates. 

Nevertheless  a  cost/benefit  model 
was  developed  fior  the  RIA  which  shows 
the  retatior^pa  between  the  various 
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costs  and  benefits.  It  divides  the 
program  costs  into  utility  costs, 
customer  costs,  state  government  costs 
and  Federal  government  costs.  The 
model  then  divides  utility  costs  info 
audit-related  and  overhead  costs.  The 
model  calculates  benefits  as  energy 
savings  and  employment. 

If  sufficient  data  were  available,  the 
model  would  provide  an  estimate  of  the 
cost  of  saving  energy  as  a  result  of  the 
program.  This  would  be  the  principal 
cost/benefit  determination.  It  would 
show  whether  the  cost  of  saving  energy 
by  means  of  this  program  is  less  than 
the  cost  of  producing  energy  from 
additional  supply.  Decision  makers 
could  then  consider  whether  there  are 
other  opportimities  for  allocation  of  the 
nation's  resources  that  would  produce 
or  save  more  energy  with  a  given 
available  investment. 

Two  alternative  approaches  to  DOE's 
statutory  responsibility  are  presented 
and  discussed  in  depth  in  the  Regulatory 
Impact  Analysis.  The  first  alternative 
that  is  considered  is  a  "simplified" 
audit.  Under  this  approach  the  auditor 
would  conduct  a  rapid  analysis  of 
available  conservation  measures  and 
practices  during  a  single  visit  to  an 
establishment.  It  is  contrasted  with  the 
other  alternative  which  is  to  conduct  a 
"detailed  analysis"  audit.  A  "detailed 
analysis"  audit  is  more  costly  than  a 
"simplified"  audit,  but  also  provides 
more  information  and  arguably  could 
lead  to  more  energy  conservation  than 
the  "simphfied"  audit.  (As  required  by 
EO  12291,  a  "no  action"  alternative  is 
briefly  discussed  for  a  benchmark.) 

Unfortunately,  neither  the  ways  in 
which  the  commerical  and  apartment 
sectors  use  energy,  nor  the  factors  that 
could  promote  conservation  of  energj'  in 
these  sectors,  are  well  understood  at 
this  time.  Although  the  cost/benefit 
model  of  the  CACS  Program  has  been 
developed,  as  noted  above,  the  impacts 
of  the  Program  and  the  specific 
alternatives  considered  can  not  be 
quantified  at  this  time.  This  is  due  to  a 
lack  of  reliable  data  in  many  areas, 
including — 

1.  Audit  Rate.  The  program  audit  rate 
is  the  ratio  of  customers  who  have  an 
energy  audit  in  a  given  year  to  the 
number  of  eligible  customers.  Changes 
in  the  audit  rate  affect  both  costs  and 
benefits  of  the  program.  Retrofit  rates 
and  calculations  of  utility  and  installer 
employment  costs  are  influenced  by  the 
audit  rate.  Given  a  high  audit  rate, 
utility  employment  expenses  are 
increased.  More  customers  may  spend 
money  on  retrofits  if  there  is  a  high  audit 
rate.  If  the  program's  benefits  exceed  its 
costs,  a  higher  audit  rate  would  usually 
result  in  greater  net  benefits.  If  the 


program's  costs  exceed  the  resulting 
savings,  a  higher  audit  rate  would  mean 
greater  economic  losses. 

2.  Retrofit  Rates.  Energy  audits  do  not 
save  energy  by  themselves.  The 
customer  must  follow  up  by  taking 
conservation  action.  Rates  for  retrofit 
affect  both  costs  and  benefits  of  the 
program.  In  terms  of  benefits,  increasing 
the  retrofit  rate  increases  energy  savings 
and  the  net  present  value  on  a  per-audit 
basis.  A  higher  retrofit  rate  increases 
some  costs.  On  the  whole,  however,  the 
higher  the  retrofit  rate,  the  more  cost- 
effective  the  program  is  likely  to  be. 

3.  Audit  Costs.  Under  the  CACS 
legislation,  commercial  customers  may 
bear  the  full  cost  of  an  audit,  or  more, 
subject  to  the  discretion  of  the  state 
regulatory  authority.  Apartment  audits 
are  limited  to  a  cost  of  $15  per 
apartment  in  the  building  or  the  actual 
cost,  whichever  is  less.  The  CACS 
Program  may  cause  audit  costs  to  \  ary 
considerably,  because  of  the  various 
types  and  sizes  of  the  buildings  covered. 
This  makes  detailed  cost/benefit 
estimates  difficult  to  develop.  Audit 
costs  will  also  be  influenced  by  the  type 
of  audit  conducted.  A  "detailed 
analysis"  audit,  in  which  careful 
measurements  of  the  structure  and 
energy  savings  calculations  are  made, 
would  be  considerably  more  costly 
than  a  "simplified"  audit.  Because  few- 
utilities  or  private  firms  have  had 
experience  providing  such  audit 
services,  the  cost  per  audit  under  the 
CACS  program  cannot  be  reasonably 
estimated  at  this  time. 

The  lack  of  reliable  data  on  the  audit 
rate,  retrofit  rate,  audit  costs,  and  other 
key  variables  has  prevented  the 
quantification  of  the  impacts  of  the 
CACS  Program.  DOE  invites 
commenters  to  provide  appropriate  data 
on  which  a  cost/benefit  analysis  can  be 
based.  If  such  data  are  made  available 
as  part  of  the  public  comment  period  or 
as  a  result  of  ongoing  research  effort*, 
DOE  will  revise  the  preliminary  RIA. 

Even  without  such  data,  however,  it  is 
important  to  note  that  the  overall 
economic  effects  of  the  proposed  CACS 
program  will  be  substantially  less  than 
the  likely  costs  and  benefits  of  the  RCS 
program.  Based  largely  on  data  gathered 
by  DOE  and  its  Energy  Information 
Administration,  there  are  approximately 
three  million  buildings  eligible  for  the 
CACS  program  audit.  (See  1979 
Nonresidential  Buildings  Energy 
Consumption  Survey  and  1980 
Residential  Energy  Consumption 
Survey.)  This  compares  to 
approximately  60  million  residences 
eligible  for  the  RCS  program  audit.  In 
terms  of  heated  sq.  ft  of  building  space, 
there  are  up  to  21  billion  sq.  ft  of 


building  space  eligible  for  the  CACS 
program  and  up  to  114  billion  sq.  fi 
eligible  for  the  RCS  program.  Another 
major  difference  between  CACS  and 
RCS  is  the  level  of  complexitv  of  the 
audit.  Unlike  the  RCS  audit,  the  CACS 
audit  does  not  require  building-specific 
calculations  or  detailed  building 
measurements.  Therefore,  for  similar 
building  types  the  CACS  audit  is  likrly 
to  be  considerably  less  expensive. 
Another  factor  that  may  reduce  CACS 
audit  costs  is  the  relative  simplicity  of 
many  of  the  buildings  covered.  About 
half  of  all  the  buildings  covered  are 
small  commercial  buildings  with  less 
than  5.000  sq.  fi.  of  space.  DOE  s 
recently  conducted  review  of  small 
commercial  buildings  [see  section  VII. 
below)  revealed,  among  other  things, 
that  these  buildings  often  have  very 
simple  structures  and  energy  using 
equipment. 

Finally,  the  CACS  program  does  not 
require  the  numerous  other  services  or 
protections  mandated  by  the  RCS 

legislation. 

Based  on  these  rough  comparisons  to 

RCS  program  costs  DOE  predicts  that 
annual  CACS  programs  costs  are  likely 
to  be  below  S70  million  and  resulting 
annual  energy  savings  below  the 
equivalent  of  2.8  million  barrels  of  oil 
per  year  (or  7500  barrels  of  oil 
equivalent  per  day). 

If  the  more  expensive,  "detailed 
analysis"  audits  are  provided  and  there 
is  a  very  high  audit  response  rate,  the 
total  impacts  of  the  program — both  costs 
and  savings — might  be  higher  than  these 
limits.  For  comparison  purposes,  the 
total  annual  cost  of  energy  used  in 
eligible  small  commercial  and  apartment 
buildings  is  well  over  $10  billion  per 
year  and  the  total  energy  use  is  the 
equivalent  of  more  than  150  miUion 
barrels  of  oil  per  year.  These  rough 
estimates  were  derived  solely  to  provide 
reviewers  with  a  estimate  of  the  JikeJy 
maximum  impacts  of  the  CACS 
program.  They  are  discussed  m  more 
detail  in  the  preliminary  R!A. 

IV,  Environmental  Impact  Statement 

A.  Background:  The  RCS  Program  EIS 

An  environmental  impact  statement 
(EIS)  was  issued  for  the  Residential 
Conservation  Service  (RCS)  program  in 
November.  1979  (DOE-EIS-O050)  in 
compliance  with  the  National 
Environmental  Policy  Act  (.N'EPA). 

The  EIS  for  the  Residential 
Conservation  Service  program  indicated 
that  the  RCS  program  was  likely  to  have 
a  small,  but  positive  impact  on  national 
pollutant  levels.  The  EIS  also  indicated 
that  there  were  portential  adverse 
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health  aid  safctjr  ciiects  ii  uteatttirea 
covered  by  the  ^o^am  were  inifiropedy 
man^Btocd  orinataUai  Finally,  tbe 
EIS  iadicaflBi  tka*  ao.  e£fecL  oi  measures 
desig^sd  to  Nriucsraic  iaiillBation  would 
be  to  iacBeafle  iBdoorlcvsls  of 
poUolaola.  With.Besg«Bl  to  Aese  two 
potential  adreree  efieulB- af  the  program, 
howewer.  DOE  dBteraaned  that  aa 
special  nitifatiBg  m«ff9U£CS  we£a 
justified  as  part  of  the  RC&  program 
usinc  tke  atatoUiry  authority  pcovided 
by  NECPA.  (Se«  pccamble  discusfium 
accofapanymg  the  Goal  revised  RCS 
regulations.  t47  FR  27752.  27772)  [June  25. 
1982i,i 

a  r/)e  CAC3  Svppitfmerrt  to  t/re  RCS 
EIS 

The  CACS  program  essentially 
providJes  for  an.  information  analysis  and 
disseminatioQ  program.  Title  Vll  of 
NECPA  neither  gives  DOE  authority  to 
establish  standards  or  to  require  that 
States  ant!  utilities  address  ttie  potCTitial 
safety  araf  healtfe  efectsof  the  program, 
nor  does  it  require  utifities  to  arrange  for 
the  installation  or  financing  of  mrasures. 

Hbwever,  Ifce  prewHisly  propwsed 
CACSpPBgram  iHcIoJcd  several 
coi9erv£rti«n  measures  wticse  potenttal 
envimnneixtal  anfiaete  werv  not 
assessed  in  tlw  origiBal  eHvironmenlal 
impact  jtaUmmnt  fer  tbe  HCS  program. 
Consequently,  DOEprapaiwi  an 
Evironmental  Impact  Statemeal  draft 
supplement  to  the  RCS  EIS  for  tlu 
CoBOKrcial  and  Apartment 
ConaavaliMi.  Service  [CACS^  Pto^sun 
(DOE/PIS  nfTifB  nSl  to  adiiieaa  the 
im|tact»  at  the  then  praposed  CACS 
prograaa.  DOE  filed.  U  with,  the 
Environmental  Protection  Agency  oa 
]aauary  30, 19U,  suLpubii&hed  a  notice 
of  its  availability  in  the  Fedaiat  Begialer 
on  Febciiaiy  &,  19^.  Copie&  oi  the  dxait 
supplement  weM  aent  to  federal  state, 
and  local  agencin  with  a  cecpieat  fa 
coBHoenta  oa  the  documenL  Copies  oi 
the  dociun^t  weie  alaa  provided  to 
interested  grau^  and  individuala  for 
their  commcnla.  In  addition,  th*  public 
hearings  conducted  in  eecly  1901 
provided  an  opportunity  for  comment  on 
the  cfraft  soppfement. 

Since  the  CACS  program  proposed  in 
the  current  rule  is  less  broad  in  coverage 
and  less  stringent  tban  the  earher 
propoaaL-  the  antieipErted  enuiponnwntal 
efhecift  will  be  somewhat  1^  than  tkoie 
described  in  the  dk-oft  sapfilemait  No 
RCS-type  serwic^  will  be  offered  for 
apartment  bnitrtagH  of  S  or  luuie  units 
which  contain  eeiral  heating  or  cooling 
lyitgrm  bi  additituv  due  to  action  by 
the  CbBSumo'  Pcoduct  Safety 
CaiHaBakOA.  stea-formaJdehyde  fmua 
wali  iBsalAtian  will  not  be  a  measure 
under  the  CACS  program. 


DOE  has  determinfid  however,  that 
this  supptemeni  i&  still  valid^  and 
adequately  addresses  the  iispacta  of  the 
proposed  mle.  The  impacts  of  the 
present  proposal  are  withiit  the  scope  of 
the  analysis  in  the  draft  supplement,  and 
the  changes  do  oot  represent  aubatantial 
changes  in  the  proposed  action  that  are 
rrtievant  tu  eaviiofiineflatal  coneeriM  not 
adequately  addressed  in  the  draft 
supplement. 

Overall,  the  enviraranenta-l  efiecta  due 
to  decreiwed  energy  consnniptian  will 
be  beneficial.  On  both  the  national  and 
regional  level,  the  CACS  progrffln  will 
have  beneficial  impacts  on  air  and 
w  ater  qaality  by  reducing  energy  use 
and  the  accoEnpan^ing  pollutant 
discharges.  Partically  offsetting  the 
beneficial  impacts  due  to  energy  savings 
will  be  possibly  small  adverse  impacts 
resulting  from  the  mannfacture  of 
conservatron  and  renewable  resource 
materials.  The  reduction  in  energy  use 
due  to  increased  insolation  in  covered 
buildings  will  result  in  decreased 
emission  of  particulates,  sulfur  oxides, 
nitrogen  oxides,  hydroearbons,  carbon 
monoxide,  and  aldehydes  into  the  air, 
and  chemical  oxygen  demand,  total 
suspended  solids,  rron-ferrous  metals, 
and  sulfates  mto  the  water.  Insulation 
production,  however,  will  result  m  small 
increases  in  the  emission  of  fluoride  mto 
the  air,  and  arsenic  and  phenols  into 
wafer.  All  other  production  of  materials 
is  considered  to  be  relatively 
insignificant  in  terms  of  potential 
environmental  impacts. 

Implementation  of  the  CACS  program 
will  result  in  some  reduction  in  indoor 
air  quality  and  might  also  lead  to 
adverse  health  and  safety  impacts 
resultmg  from  defective  materials, 
improper  installation,  and/or  improper 
utilization. 

Indoor  air  quality  may  be  adversely 
affected  by  decreased  ventilation. 
Increased  uje  of  weatherstripping  and 
caull<ing  or  other  measures  may  lead  to 
increased  concentratian  of  poflutanta 
within  small  commercial  and  apartment 
buildings.  Of  particular  concern  for  this 
program  are  radon,  ozane,  and  nitrogen 
dioxide.  The  health  effect  for  exposure 
to  cadon  and  its  progeny  is  lung  cancer. 
Exposure  to  ozone  can  cause  irritant 
effects  on  eyes,  nose,  and  upper 
respiratory  tract,  with  occasional 
nausea  and  droJAtsiness,  while  the 
effects  from  nitrogen  dioiude  are 
irritation  of  the  eyes,  nose  and  thioaL,  as 
well  as  mechanical  and  palhologiuil 
changes  in  the  Lung^  that  lead  to 
increased  auaceptability  to  acute 
respiratory  disease  and  possible  chrooic 
respiratory  disease.  Since  completian  of 
the  draft  supplement,  in  generc^,  no 


significant  new  reaeaech  on  the  health 
effects  of  indoor  air  pollutants  has.  been 
completed;  and  exception  is  the 
additional  research  which  led  the 
Consumer  Product  Safety  CommissioB 
to  ban  nrearfarmaUiflhyde  foam 
insulation. 

It  remains  difficult  ta  estimate  the 
extent  of  the  effect  of  building 
weatherizatkm  on  indloQc  air  cpiality. 
because  the  netioB's  building  stock 
varies  conaiderafely  asid  occupant 
behavior  strongly  affects  indoor  air 
quality.  Furthennore,  quantitative 
relationship* between  hnman  exposure 
to  pollutants  and  resultant  human 
disease  are  diffknlit  ta  define.  Because 
of  the  present  boH*Bd  understanding 
both  of  the  effects,  at  weatherization  on 
indoor  air  quality  and  o£  the  health 
hazards  inuotved,  DOE.  is  not  correndy 
proposing  to  require  auilitucs  to  proiiide 
information  on  indoor  air  qnahty. 
However,  EKDB  specifically  solicita 
connnents  on  whether,  and  if  so  hov», 
such  infuriiufaw  should  be  provided  to 
customers.  In  the  vast  mafority  of  cases, 
the  CACS  program  is  not  expected  to 
reduce  indoor  air  qnatoy  below 
acceptable  Hevete,  such  as  those 
suggested  by  ASHRAE  flWl). 

If  program  ffreasures  are  properly 
manufactured,  installed,  and  utilized,  it 
is  believed  that  no  significant  health  and 
safety  impacts  with  occur.  Even  vrith 
improper  installation  and  utilization, 
many  of  the  measures  should  not  create 
adverse  health  or  safety  nnpacts. 
Although  improper  mstaflation  of 
various  types  of  insulation  can  cause 
fires  or  other  safety  hazards,  DOE  does 
not  beHeTC  that  the  CACS  Program  is 
likely  to  significairtly  increase  these 
potential  hazards,  or  that  existing 
governmental  anrfjirivate  mechanisms 
are  insufficient  to  resolve  special 
problems  that  might  arise. 

It  is  assumed  all  program  measures 
will  be  installed  in  accordance  widi 
existing  State  and  local  codes  and  land 
use  policies.  It  i&  unlikely  that  any  major 
adverse  land  use  impacts  will  result 

C.  Comments  On  Draft  CACS 
Supplement 

The  Environmental  Protection  Agency 
(EPA)  submitted  several  comments  in 
response  to  the  original  CACS  proposed 
rule  and  the  Environmental  Impact 
Statement  draft  supplemenL  Additional 
commenta  were  received  for  a  private 
architectural  tngjneering  firm.  These 
key  comments  and  racommendations, 
which  are  available  for  public 
inspectLoQ,  are  summarized  below. 

EPA's  piimKy  concern  was  the 
possibility  oi  indoor  air  pollution 
resulting  from  the  iualallation  of  energy 
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conservation  measures  that  lead  to 
reduced  ventilation  rates  or  from  the 
installation  of  conservation  materials 
that  emit  pollutants.  EPA  noted  that 
State  and  local  health  authorities  have 
been  called  upon  with  increasing 
frequency  to  investigate  episodes  of 
building-related  illness.  Many  of  the 
offending  buildings  were  modem,  tight, 
energy-efficient  office  buildings.  EPA 
recommended  that  DOE  make  a 
commitment  to  ensure  that  the  people 
who  manage  and  use  buildings  eligible 
for  CACS  audits  are  aware  of  potential 
indoor  pollutant  sources  and  health 
risks  posed  by  some  building  retrofits 
and  to  encourage  those  designing  such 
retrofits  to  include  mitigation  measures 
where  the  pollutant  source  presents  a 
significant  health  risk. 

The  pollutants  of  most  concern  to  EPA 
were  radon  and  cigarette  smoke.  EPA 
suggested  that  the  outdoor  and  indoor 
levels  of  radon,  and  measures  to  control 
indoor  radon  levels,  be  more  fully 
described  in  the  EIS.  EPA  also  pointed 
out  that  the  discussion  of  cigarette 
smoking  omits  work  which  shows  that 
indoor  air  pollution  from  tobacco  smoke 
causes  lung  cancer  and  small  airways 
disfunction  in  the  lungs  of  nonsmokers. 
Finally,  EPA  expressed  concern  that 
voluntary  ventilation  standards  may  not 
maintain  adequate  indoor  air  quality. 
EPA  also  suggested  that  a  discussion  of 
indoor  air  quality  be  provided  to  utility 
customers  and  tenants. 

Additional  comments  were  received 
from  a  private  architectural/engineering 
firm.  This  comment  stated  that  potential 
hazards  from  residential  wood 
combustion  and  active  solar  heating 
systems  should  be  addressed.  DOE  notes 
that  neither  of  these  measures  is 
covered  under  the  CACS  program.  The 
commenter  questioned  whether  there  is 
sufficient  basis  for  claiming  that  typical 
air  infiltration  rates  are  about  one  air 
change  per  hour.  The  commenter 
suggested  that  the  rulemaking  process 
be  suspended  until  questions  about 
indoor  air  pollutants  are  answered  with 
more  certainty. 

These,  and  any  additional  comments 
received,  will  be  addressed  in  the  final 
supplement,  which  will  be  issued  prior 
to  the  issuance  of  the  final  CACS 
program  regulation. 

D.  Comments  Requested 

The  Comment  period  on  the  draft 
supplement  is  being  reopened  in 
conjunction  with  the  comment  period  on 
this  NOPR.  Copies  of  the  draft 
supplement  are  available  from  the 
Building  Services  Division  at  the 
address  given  in  the  "For  Further 
Information"  section  at  the  beginning  of 
this  notice.  Written  comments  (10 


copies)  should  be  sent  to  the  address 
indicated  in  the  "Addresses"  section  of 
this  preamble  and  must  be  received  by 
February  2, 1983,  to  ensure 
consideration. 

V.  Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirements  contained  in  these 
regulations  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511).  Comments  on  the 
information  collection  requirements  of 
this  proposal  should  be  submitted  to 
both  DOE  and  OMB  as  indicated  below 
in  Section  VI. 

VI.  Comment  and  Hearing  Procedures 

.4.  Written  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views,  or  arguments 
with  respect  to  the  proposed  procedures, 
requirements,  and  criteria.  Comments 
should  be  submitted  to  the  address 
indicated  in  the  "Addresses"  section  of 
this  preamble  and  should  be  identified 
on  the  envelope  and  on  the  documents 
submitted  to  DOE  with  the  designation 
"Commercial  and  Apartment 
Conservation  Service  Program"  (Docket 
No.  CAS-RM-80-125).  Ten  copies  must 
be  submitted.  All  written  comments 
must  be  received  by  February  2,  1983,  to 
ensure  consideration.  Comments  on  the 
information  collection  requirements  of 
this  proposal  should  also  be  submitted 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington, 
D.C.  20503,  Attention:  Mr.  Jeff  Hill. 

All  written  comments  received  after 
publication  of  these  proposed  rules, 
whether  or  not  submitted  in  accordance 
with  these  procedures,  will  be  available 
for  public  inspection  in  the  DOE 
Freedom  of  Information  Public  Reading 
Room,  Room  lE-190.  Forrestal  Building, 
1000  Independence  Avenue,  S.W., 
Washington,  D.C,  between  the  hours  of 
8:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday.  Any  information  or  data 
considered  to  be  confidential  by  the 
person  furnishing  it  must  be  so 
identified  in  writing  and  one  copy  must 
be  submitted.  DOE  reserves  the  right  to 
determine  the  confidential  status  of  the 
information  or  data  and  treat  it 
accordingly. 

B.  Hearing  Procedures 

The  time  and  place  of  the  public 
hearings  are  indicated  in  the  dates  and 
addresses  section  of  this  preamble.  DOE 
invites  any  person  who  has  an  interest 
in  the  proposed  rulemaking,  or  who  is  a 


representative  of  a  group  or  class  of 
persons  that  has  an  interest  in  the 
proposed  rulemaking,  to  make  a  written 
request  for  an  opportunity  to  make  an 
oral  presentation.  Such  a  request  should 
be  directed  as  indicated  in  the 
"Addresses"  section  at  the  beginniiij^  of 
this  notice. 

The  person  making  the  request  .should 
briefiy  describe  the  interest  concerned: 
if  appropriate,  state  why  he  or  she  is  a 
proper  representative  of  a  group  or  class 
of  persons  that  has  an  inttrest  in  the 
CACS  Program:  give  a  concise  summary 
of  the  proposed  oral  presentation;  and 
provide  a  telephone  number  where  he  or 
she  may  be  contacted  through  the  date 
of  the  hearing. 

Each  person  who  is  selected  to  be 
heard  shall  he  notified  by  DOE  before 
4:30  p.m.  on  January  5,  1983.  for  the 
Dallas  hearing,  on  January  7.  1983.  for 
the  Portland  hearing,  and  January  14, 
1983,  for  the  Washington,  DC.  hearing. 

Each  person  selected  to  appear  at  the 
hearing  must  bring  six  copies  of  his  or 
her  statement  to  the  hearing  at  the 
address  given  in  the    Addresses" 
section  of  this  notice. 

The  hearing  will  begin  at  9:00  a.m.. 
local  time. 

C.  Conduct  of  Hearings 

DOE  reserves  the  right  to  arrange  the 
schedule  of  representatives  to  be  heard 
and  to  establish  the  procedures 

governing  the  conduct  of  the  hearing. 
The  length  of  each  presentation  may  be 
limited  by  the  presiding  officer. 
Questions  may  be  asked  only  by  those 
conducting  the  hearing,  and  there  will 
be  no  cross-examination  of  persons 
presenting  statements  during  the 
hearing. 

Any  participant  who  wishes  to  ask  a 
question  at  the  hearing  may  submit  the 

question,  in  writing,  to  the  presiding 
officer.  The  presiding  officer  will 
evaluate  the  question's  relevance  and 
will  determine  whether  the  time 
limitations  permit  it  to  be  presented  for 
response. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
officer. 

A  transcript  of  the  hearing  will  be 
made,  and  the  entire  record  of  the 
hearing,  including  the  transcript,  will  be 
retained  by  DOE  and  made  available  for 
inspection  at  the  DOE  Freedom  of 
Information  Public  Reading  Room.  Room 
lE-090,  Forrestal  Building.  1000 
Independence  Avenue,  S.W.. 
Washington,  DC.  20585,  between  the 
hours  of  8:00  a.m.  and  4:00  p.m..  Monday 
through  Friday.  Any  person  may 
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purchase  a  copy  of  the  transcript  from 
the  repurter. 

Vn.  jIli  ■■1  tn  AddAioBal  InfaimittlaB 
Additionaf  information  ott  brailcfi-ng- 
energy  use  characterfstrcs  is  av^ilaHe 
from  doe:  "Small  Commerdal  Buifding 
Use  Study"  and  Apartment  Building  Use 
Stmfy"  were  developerf  to  ga+her 
information  aboat  the  energy  hb* 
characteristiCT  of  snwB  comnwrcial  and 
apartment  buildings  which  quaKfy  for 
audit  senrices  Hntfcr  the  GIACS  proyam. 
Da!&  for  tfiese  stmfies  was  coiterted  to; 

(1)  Ffclp  determine  tnergy  nse 
patterns,  constnrctran  type*  bnwnes* 
characteristics,  and  other  vartaWe*  for 
the  population  of  small  commerdal  and 
apartment  bmiWbigff  likely  to  he  affected 
by  theCACSmles. 

(2)  Vahdate  the  ap^Jcabilitj  and 
ener^  conservation  petentiai;  of 
program  measares,  aid  operaliuBS  and 
maintenance  procedure*  in  the  proposed 
ruleL 

Information  on  erristins  WBatl 
commercial  an«*  apartawnt  energy  audit 
programs  is  ervailabfe  ra  "Study  of 
Currently  Available  Commercial  and 
Apartment  Btnldir^  Eaeigjr 
Conservation  Audits."  This  study  looi«ed 
at  audits  conducted  by  utiliUes  and 
other  organizations  in  the  private  sector 
to  detenniBe: 

[tf  What  kind  of  audit  services  we«e 
available: 

(2)  How  closely  tfaey  met  the 
reqsireiinnts  of  a  GACS  audit  and; 

(3)  How  ckisdV  they  met  the  needs  of 
ownecs.  of  amail  eomaierciaLy  apartment 

buildinga. 

"Woikii^  Pa  pen  £oc  Deteimining  the 
Cost-EffeclrtBuaw  of  CACS  MeMurea ' 
is  a  compilation  of  papers  used  to 
detemuBe  the  appropriatenesa  of 
incUiidiBg.or  ff^trludirg  those  measures 
described  id  the  statute  in  tha  CACS 
audit.  In  gome  inetaocest  theae 
measures,  whea  installed  la  small 
commercial  buiidknga.  had  long  pay 
backs.  Meeauses  vuhiek  resulted  in 
paybacks  longer  than  7  years  are  not 
requixed  in  a  CACS  audit. 

Reqjuesta  should  be  addressed  to 
Shelley  Launey  or  Mark.  Friedrichs. 
Energy  Conservation  Building  Services 
Division.  CE-115,  Office  of  Buildingr 
Energy  Research  and  Development, 
Conservation  and  Renewable  Energj'. 
Department  of  Energy,  Washington,  DC 
20585,  [3021  25Z-T85a 

In  addHion*  these  documents  are 
available  in.  the  DOE  Freedom  of 
Information  Reading  Room  lE-090, 
Forrestal  Bldg,.  lOOD  [ndependence 
Avenu&  S.W..  Washington,  DC. 
between  the  hours  of  8:00  a.m.  and  430 
p.m..  Monday  through  Friday. 


VIII.  Consohation  wi*  the  Department 
of  Housing  and  Urban  Devetepmert 

As  required  by  section  7121a)  of 
NECPA,  DOE  has  consulted  with  the 
Department  of  Housing  and  Urban 
Development  (HUD)  on  the  development 
of  this  proposal  prior  to  its  issuance. 

HUD'S  comments  on  the  definition  of 
"Apartraertt  Building"  have  been 
discussed  under  that  heading.  HUD  also 
suggested  that  the  operation  and 
maintenance  procedure  "Water 
Temperature  Reduction"  specify  water 
temperatures  of  14QT.  for  use  with 
dishwashers  and  12QT  otherwise.  DOE 
has  made  no  water  temperature 
recommendations  because  many  small 
businesses,  not  dependent  upon  hot 
water,  may  reduce  temperatures  even 
lower  DOE  elected  not  to  restrict 
energy  savings  by  making  specific 
recommendations. 

HUD  also  requested  that  the  CACS 
definition  of  "Passive  Sdar  Space 
Heating  nd  Cooling  Systems"  be 
reconciled  with  the  definition  used  by 
the  Solar  Energy  Conservation  in  HUtTs 
Norice  of  August  27,  T982  (47  FR  37960) 
which  reads: 

P.LSiiue  solar  entrgy  .systfMna  based 
primdnly  on  conversion  ccinduction.  or 
radidrU  energy  transfer  (or  some  combination 
of  these  type)  have  the  follorwing  Rve 
rp(:o«mtion  factors:  (1)  .A  solar  cofTpction 
areaa,  (21  an  ab80T+)er  (3)  a  storage  mass;  (4) 
a  heat  distribution  method:  and  (5)  a  hwrf 
regoiation  device. 

DOE  has  determined  it  would  be 
inappropriate  at  this  time  to  modify  our 
definition  of  passri'e  solar  to  make  it 
identical  to  HUD's  definition  for  two 
reasons: 

(1)  The  CACS  definition  for  passive 
solar  is  based  on  the  RCS  definition  for 
passive  solar  as  proposed  in  the  Federal 
Register  on  June  17,  1982.  (47  FR  26150) 

(2]  In  both  the  RCS  program  and  the 
CACS  program,  there  are  measures 
specified  in  the  defmition  of  "Passive 
Solar"  which  do  not  meet  HUEKs 
definition.  For  mstance.  a  thermosyphon 
air  system  contains  no  stcrrage  mass. 

Therefore,  to  make  the  CACS/RCS 
definition  compatible  with  the  HtTD 
definition.  DOE  would  have  to  elinrtnate 
from  the  program  many  of  the  measures 
already  identified. 

IX.  RetMlatocy  Ftexibility  Act 

These  proposed  regulaticm  were 
reviewed  under  the  Regulatory 
Flexibility  Act  of  198a  Pub.  L  96-334.^4. 
Stat.  1164.  which  requires  preparation  of 
a  regulatory  flexibrfity  analysis  for  any 
regulatran  that  will  have  a  significant 
economic  impact  on  a  substantia? 
number  of  smal!  eirtities,  i.e.  snwlf 
business.  smaR  organizHtions,  arrcf  small 


governmentak  jimadictions.  DOE  has 
concluded  thai  aregiiatiory  flexibility 
analvsa  is  net  iteceaaary  because,  under 
the  provisions  oi  TKks  VH.  of  NECPA. 
this  program  dne»  aok  iH^Mse  any 
requirements  of  small:  entities.  Section 
711  provides  that  only  large  otililies  are 
covered  by  the  ppagEara.  and  states  Me 
the  only  govenunental  jarisdixidiDna 
required  to  draw  up  plans.  While  it  is 
possible  thai  seme  states  may  require 
participatiofTby  building  heafing 
suppliers  which  are  sraaU  businesses^ 
the  state  prlans  submitted  under  the  RCS 
program  show  that  none  of  the  spates 
have  rnclodedhome  heeting  suppliers  in 
their  plans.  Participation  in  the  program 
by  small  businesses  and  organizations 
which  request  aadrts  or  sell  energy 
conserving  equipment  is  completely 
voluntary. 

For  all  the  above  reasons,  this  hereby 
certifies  that  TO  CFR  Part  458  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

X.  List  of  Subjed'  "  ^  ^FR  Part  45ft 

Energy  audits.  Energy  conservatitm. 
Housing,  Insulation,  Reporting  and 
recordkeeping  requirements.  Solar 
energy.  Utilities. 

In  CQaMd«ation  of  the  foregoing,  the 
Department  of  Energy  hereby  proposes 
to  amend  Chapter  U  of  Title  m  of  the 
Code  q£  Federal  Regulations  by 
establishing  Part  458  as  set  forth  below. 

(Title  vn  of  the  NattonaF  Energy 
Conservation  Palky  Act.  Ptib.  L.  95-«Ta  92 
Stat.  3Z08  etaeq..  m  amended  by  Title  V. 
Subtitle  D  of  the  Energy  Security  Act.  Pub.  L. 
96-294.  34-  Stat.  811  rf  seij..  Department  of 
Energy  Organization  Act  Pub.  L.  95-&1,  91 
Stat.  565  et  seq.  (42.U.S.C.  7101  el  sng.]] 

Iswied  in  Washington.  DC.  No\eni<jer  15. 
1982. 

loseph  |.  Tribble. 

AssLstemt Secretary.  Consfirvutivi'  and 
Renewable  Energy. 

Chapter  II  of  Title  10,  Code  of  Federal 
Regulations  is  amended  by  adding  Part 
458  to  read  as  follows: 

Sut>p«t  A— General  ProwMons  and 
DefiaMisn* 

Sec. 

458.101  Purpose  and  scope 

458.102  Definitions:  General. 

458.103  Definitions;  Energy  conserving 
operation  and  maintenance  procedures 

458.104  DBfimtions;  Program  measiu-ea. 

458.105  List  of  cnvered  utiJitie* 

Subpart  B — Pteparaflon,  Submission,  and 
Approval  of  a  State  Man  vn^  Exemptten 
Procedures. 

458.201  Scope. 

458.202  Ihirtal  submissiort. 

458.203  Notice,  comment  and  put)lif 
hearing. 
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.S«: 

458.204  Procedures  for  submissiun  and 
approval  of  a  State  plan. 

458.205  Building  heating  suppliers. 

458.206  Tennessee  Valley  Authority 

458.207  Exemption  procedures. 

Subpart  C— Content  of  a  State  Plan 

458301  Scope. 

458.302  Coveraj2P  of  a  State  pUn. 

458.303  Duplicate  audits. 

458.304  Procedures  fur  onfoiciag  (;(jmplianc(' 
with  a  State  plan. 

458.305  Audi!  announcement 

458.306  Program  audit 

458.307  Qualifications  for  piogram  auditors 

458.308  Subsequent  customers. 

458.309  Accounting  and  payment  of  co.sts 

458.310  Customer  billing. 

458.311  Coordination. 

458.312  Building  heating  supplier  progrrtrn 

458.313  Reports  and  recordkeeping. 

Subpart  D— Nonregulated  Utility  P<ans 

456.401  Scope. 

458.402  Coverage, 

458.403  Notice,  compienl.  and  public 
hearing. 

4,58,404     Procedures  for  submission  and 
approval  of  a  nonregulated  utility  plan 

458.405     Content  of  a  nonregulated  utility 
plan. 

4."iH,406     Exemption  procedures 

Subpart  E— Federal  Standby  Authority  and 
Enforcement  Provisions 

4.58,501     Scope. 

4,"i8.502     Conditions  uiidei  wiiu.h  standby 

authority  shall  be  invoked. 
458  503     Use  of  standby  authonly  in  lieu  of  .1 

State  plan. 
4511,504     Standby  aufhonlv  for  nonregulated 

utilities, 
458..505     Failure  to  comply  with  orders. 

458.506  Enforcement  provisions:  assessment 
of  civiJ  penaliles. 

458.507  Election  of  review;  procedures. 

458.508  Hearing  before  administrative  law 
judge  and  revii^w  in  court  of  appeals. 

458.509  Assessment  by  assistant  secretary 
and  de  novo  review  in  district  court. 

4,58,510     Recovery  of  penalty 

Appendix  I — Program  Measure  .Apphcabiiitv 
Criteria, 

Authority:  Title  VII  .\,itiona!  Energy 
Conservation  Policy  Act,  Pub,  L.  95-619.  as 
added  by  Subtitle  D  of  Title  V.  Energy 
Security  Act.  Pub.  L  96-294.  94  Stat.  752-758 
(42  U.S.C.  8281-8284):  Department  of  Energy 
organization  Act.  Pub  L.  9.5-fll,  91  St.it   565- 
613.  (42  U.S.C-  7101-73521, 

Subpart  A — General  Provisions  and 
Definitions 

§458.101     Purpose  and  scope 

This  part  contains  the  regulations  of 
the  Commerical  and  Apartment 
Conservation  Service  (CACS)  Program. 
These  regulations  are  required  hy  Title 
V'll  of  the  National  Energy  Conservation 
Policy  Act.  Pub.  L  95-619.  (42  U.S.C 
8281-8284).  as  enacted  in  subtitle  D  of 
Title  V  of  the  Energy  Security  Act,  Pub 
L  96-294. 


§45«.102.    Definitions:  General. 

For  purposes  of  this  part  the  term — 

"Apartment  Building"  means  a 
building  which  is  used  for  residential 
occupancy,  was  completed  on  or  before 
[line  30.  1980.  and  contains  five  or  more 
apartments  and  a  central  heating  or 
central  cooling  system. 

"Assistant  Secretary"  means  the 
.\ssistant  Secretary  for  Conservatiun 
and  Renewable  Energy  of  the 
Dpeartment  of  Energ\. 

"Audit  Announcement"  means  the 
offer  of  an  audit  which  §  458.305 
requires  a  covered  utility  or  covered 
building  heating  supplier  to  send  to  each 
eligible  customer. 

"Building  Heating  Supplier"  means 
any  person  engaged  in  the  business  of 
selling  No.  2.  No.  4.  or  No.  6  heating  oil. 
kerosene,  or  propane  to  eligible 
customers. 

"Commercial  and  Apartment 
Conservation  Service  (CACS)  Program 
means  the  audit  program  which  this  part 
requires  each  covered  utility  and 
covered  building  heating  supplier  to 
implement  pursuant  to  an  approved 
State  Plan,  an  approved  Nonregulated 
rtility  Plan,  or  a  Federal  Standby  Plan, 

"Commercial  Building"  means  a 
building — 

(a)  Which  was  completed  on  or  before 
|une  30,  1980: 

(b)  Which  is  used  primarily  for 
carrying  out  a  business  (including  a 
nonprofit  business)  or  for  earring  out  the 
activities  of  a  State  or  local  government; 

((1  Which  is  not  used  primarily  for  the 
iiiaiiufai  ture  or  production  of  products. 
raw  materials,  or  agricultural 
commodities: 

(d)  Which  is  not  a  Federal  building; 
and 

(e)  For  which  the  average  monthly  use 
of  energy  for  calendar  year  1980  (or  the 
latest  twelve  month  period  for  which 
information  is  readily  a\Hilable)  was 
less  than  the  following: 

(1)  4.f)00  kilowatt  hours  of  electricity, 
unless  it  can  be  determined  that  the 
building  exceeds  the  average  monthly 
fuel  use  prescribed  in  either  paragraph 
(e)  (2)  or  (3)  of  this  definition: 

(2)  1.000  therms  of  natural  gas.  unless 
It  can  be  determined  that  the  building 
exceeds  the  average  monthly  fuel  use 
prescribed  in  either  paragraphs  [e|  (l)  or 
(.'M  of  this  definition:  and 

(3)  100  m.illion  Btu  of  any  other  fuel, 
unless  it  can  be  determined  that  the 
commercial  building  exceeds  the 
average  monthly  fuel  use  prescribed  in 
paragraphs  (e)  (1)  and  (2)  of  this 
definition. 

"Covered  Building  Heating  Supplier' 
means  a  building  heating  supplier 
included  in  a  State  Plan. 


"Covered  Utility"  means  in  any 
calendar  year  a  public  utility  (regulated 
or  nonregulated)  which  during  the 
second  preceeding  calendar  year  had 
either — 

(a)  Sales  of  natural  gas  for  purptLses 
other  than  resale  which  exceeded  10 
billion  cubic  feet  (covered  gas  utility);  or 

[b]  Sales  of  electric  energy  for 
purposes  other  than  resale  which 
exceeded  750  million  kilowatt-hours 
(co\'ered  electnc  utility), 

"DOE"  means  the  United  States 
Department  of  Energy 

"Eligible  Customer"  means  an\  of  the 
following: 

(a)  With  respect  to  a  cu\'ered  utility, 
the  owner  or  tenant  of  a  commercial 
building  or  the  owner  of  an  apartment 
building  (or  the  owner's  agent)  to  whom 
the  covered  utility  sells  electricity  or 
natural  gas.  for  use  in  the  building:  or 

(b)  With  respect  to  a  building  heating 
supplier,  the  owner  or  tenant  of  a 
commercial  building  or  the  owner  of  an 
apartment  building  (or  the  owner's 
agent)  to  whom  the  building  heating 
supplier  sells  No.  2,  No.  4.  or  No.  6 
heating  oil.  kerosene,  or  propane  for  use 
in  the  building. 

"Federal  Building"  means  any 
building  or  other  structure  owned  in 
whole  or  part  by  the  United  States  or  a 
Federal  agency,  including  any  structure 
occupied  by  a  Federal  agency  under  a 
lease-aquisition  agreement  under  which 
the  United  States  or  a  Federal  agency 
will  receive  fee  simple  title  under  the 
terms  of  the  agreement  without  further 
negotiations. 

"Governor"  means  the  Governor  or 
chief  exective  officer  of  a  State  or  the 
Governor's  designee. 

"Lead  Agency"  means  a  state  agency 
authorized  by  law  or  designated  by  the 
Governor  to  develop  and  submit  a  State 
Plan. 

"NECPA"  means  the  National  Energy 
Conservation  Policy  Act.  Pub,  L.  95-619. 

"Nonregulated  Utility"  means  a  public 
utility  which  is  not  a  regulated  utility. 

"Nonregulated  Utility  Plan"  means  a 
plan  developed  pursuant  to  Subpart  D  of 
this  part. 

"Program  Audit"  means  an  on  site 
inspection  of  a  commercial  building  or 
an  apartment  building  carried  out  in 
accordance  with  the  requirements  of 
§  458  306 

"Program  Information  "  means  the 
audit  announcement  and  any 
information  dissemination  activities 
related  to  a  CACS  Program. 

"Public  Utility"  means  any  person. 
State  agency,  or  Federal  agency  which  is 
engaged  in  the  business  of  selling 
natural  gas  or  electric  energy,  or  both. 
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for  use  in  commercial  buildings  or 
apartment  buildings. 

"Rate"  means  any  price,  rate,  charge, 
or  classification  made,  demanded, 
observed,  or  received  with  respect  to 
sales  of  electric  energy  or  natiiral  gas, 
any  rule,  regulation,  or  practice 
respecting  any  rate,  charge  or 
classification,  and  any  contract 
pertaining  to  the  sales  of  electric  energy 
or  natural  gas. 

"Ratemaking  Authority"  means 
authority  to  fix,  modify,  approve,  or 
disapprove  rates. 

"Regulated  Utility"  means  a  public 
utility  with  respect  to  whose  rates  a 
State  regulatory  authority  has 
ratemaking  authority. 

"Secretary"  means  the  Secretary  of 
Energy. 

"State"  means  a  State,  the  District  of 
Columbia,  and  Puerto  Rico. 

"State  Agency"  means  a  State,  a 
political  subdivision  thereof,  or  any 
agency  or  instrumentality  of  either, 

"State  Plan"  means  a  plan  developed 
pursuant  to  Subpart  C  of  this  part. 

"State  Regulatory  Authority"  means 
any  State  agency  which  has  ratemaking 
authority  with  respect  to  the  sales  of 
electric  energy  or  natural  gas  by  any 
public  utility  (other  than  by  such  State 
agency),  except  that  in  the  case  of  a 
public  utility  with  respect  to  which  the 
Tennessee  Valley  Authority  has 
ratemaking  authority,  such  term  means 
the  Tennessee  Valley  Authority. 

"TV A"  means  the  Tennessee  Valley 
Authority. 

§  458.103    Definitions:  Energy  conserving 
operation  and  maintenance  procedures. 

"Energy  Conserving  Operations  and 
Maintenance  Procedures"  means 
changes  in  the  operation  or  maintenance 
of  a  commercial  building  or  an 
apartment  building  which  are  designed 
primarily  to  reduce  energy  consumption 
in  the  building  including  those  which  are 
defined  as  follows: 

"Air  Conditioner  Efficiency 
Maintenance"  means  periodic  cleaning 
or  replacement  of  air  filters  and  cleaning 
of  coils  on  forced-air  cooling  systems. 

"Conditioned  Space  Reduction" 
means  closing  off  unoccupied  areas, 
and/or  reducing  the  heating  and  cooling 
supply  to  these  areas. 

"Efficient  Use  of  Shading"  means 
using  existing  shades,  drapes,  awnings, 
and  other  methods — 

(a)  To  block  sunlight  from  entering  a 
building  in  the  cooling  season: 

(b)  To  allow  sunlight  to  enter  a 
building  during  the  heating  season;  or 

(c)  To  cover  windows  at  night  during 
the  heating  season. 

"Furnace  Efficiency  Maintenance  and 
Adjustments"  means  cleaning  and 


combustion  efficiency  adjustments  of 
gas  or  oil-fired  furnaces  {including 
burners),  periodic  cleaning  or 
replacement  of  air  filters  on  forced-air 
heating  systems  including  heat  pumps, 
lowering  the  bonnet  or  plenum  fan 
thermostat  to  80T  on  a  gas  or  oil  fired 
furnace,  and  turning  off  the  pilot  light  on 
a  gas  furnace  during  the  summer. 

"Light  Level  Reduction"  means  a 
general  reduction  in  light  level  by  lamp 
removal,  replacement  of  failed  lamps 
with  lower  intensity  lamps,  turning 
lights  out  in  areas  not  in  use,  or  when 
not  required  during  daylight  hours. 

"Plugging  Infiltration  Leaks"  means — 

(a)  Installing  scrap  insulation  or  other 
pliable  materials  in  gaps  around  pipes, 
conduits,  ducts,  or  other  gaps  which 
connect  conditioned  with  unconditioned 
spaces:  and 

(b)  Adding  weatherstripping  around 
ceiling  access  doors  or  basement  doors. 

"Sealing  Leaks  in  Pipes  and  Ducts" 
means  applying  appropriate  sealants  to 
any  leak  in  a  heating  or  cooling  duct 
that  is  located  outside  the  conditioned 
space,  tightening  or  plugging  any  leaking 
joints  in  hot  water  or  steam  pipes,  and 
replacement  of  washers  in  leaking  hot 
water  valves. 

"Steam  Distribution  System 
Maintenance"  means  the  visual 
inspection  of  the  steam  distribution 
system  for  the  purpose  of  detecting 
steam  leaks,  ensuring  that  steam  is  not 
entering  the  condensate  system  and 
assurance  that  condensate  return  lines 
return  all  condensate  to  the  boiler  where 
practical  and  desirable. 

"Temperature  Raising  in  Summer" 
means  raising  the  thermostat  or  other 
temperature  control  for  occupied  space 
to  as  high  a  temperature  as  reasonable 
during  the  cooling  season.  The 
temperature  of  space  that  is  not 
continuously  occupied  may  be  allowed 
to  rise  further  than  that  of  occupied 
space. 

"Temperature  Reduction  in  Winter" 
means  lowering  the  thermostat  or  other 
temperature  control  for  occupied  space 
to  as  low  a  temperature  as  reasonable 
during  the  heating  season.  The 
temperature  of  space  that  is  not 
continuously  occupied  may  be  allowed 
to  drop  further  than  that  of  occupied 
space. 

"Water  Flow  Reduction  in  Showers 
and  Faucets"  means  reducing  the  hot 
water  How  in  showers,  faucets,  or  other 
equipment  as  low  as  reasonable  by  the 
use  of  any  method. 

"Water  Temperature  Reduction" 
means  turning  the  hot  water  heater  off 
or  manually  setting  back  the  heater 
thermostate  temperature  to  as  low  a 
temperature  as  practical,  consistent  with 
the  needs  for  hot  water. 


§  458.104    Definitions:  Program  measures. 

"Program  Measure"  means  an 
installation  or  modification  of  an 
installation  which  is  designed  to  reduce 
the  consumption  of  petroleum,  natural 
gas,  or  electrical  power  in  an  apartment 
building  or  commercial  building, 
including  those  which  are  defined  as 
follows: 

"Air  Conditioner  Replacement"  means 
an  air  conditioner  which  replaces  an 
existing  air  conditioner  of  the  same  fuel 
type  and  which  reduces  the  amount  of 
fuel  consumed  due  to  an  increase  in 
efficiency. 

"Automated  Energy  Control  System" 
means  devices  and  associated 
equipment  which  regulate  the  operation 
of  heating,  cooling  or  ventilating 
equipment  based  on  time,  inside  and/or 
outside  temperature  or  humidity,  or 
utility  load  management  considerations 
in  order  to  reduce  energy  demand  and/ 
or  consumption. 

"Caulking"  means  pliable  materials 
used  to  reduce  the  passage  of  air  and 
moisture  by  filling  small  gaps  such  as 
.  around  window  and  door  frames, 
around  unsealed  glass  panes,  at  fixed 
joints  on  a  building,  underneath 
baseboards  inside  a  building,  at 
electrical  outlets,  around  pipes  and 
wires  entering  a  building,  and  around 
dryer  vents  and  exhaust  fans.  Caulking 
includes,  but  is  not  limited  to,  materials 
commonly  known  as  "sealants",  "putty", 
and  "glazing  compounds." 

"Energy  Recovery  Systems"  means 
equipment  designed  primarily  to  recover 
building  waste  energy  from  sources  such 
as  refrigeration  or  air  conditioner  for 
some  useful  purpose  such  as  heating 
water. 

"Furnace,  or  Utility  Plant  and 
Distribution  System  Modifications" 
means  installation  of  any  of  the  devices 
or  components  which  are  defined  as 
follows: 

(a)  "Electrical  Furnace  Ignition 
System"  means  an  electrical  device 
which  when  installed  in  a  gas-fired 
furnace  or  boiler  automatically  ignites 
the  burner  and  replaces  a  standing  pilot 
light, 

(b)  "Flue  Opening  Modification  (Vent 
Damper)"  means  an  automatically 
operated  damper  installed  in  a  gas-fired 
or  oil-fired  furnace  or  boiler  which — 

(1)  Is  installed  downstream  from  the 
drafthood;  and 

(2)  Conserves  energy  by  closing  off 
the  vent  pipe  between  the  chimney  and 
drafthood  to  prevent  or  reduce  the 
escape  of  conditioned  air  up  the 
chimney  while  the  burner  is  off, 

(c)  "Replacement  Oil  Burner"  means  a 
device  for  oil-fired  equipment  which 
atomizes  the  fuel  oil  with  air.  ignites  the 
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mixture,  and  is  an  integral  part  of  an  oil- 
fired  furnace  or  boiler  including  the 
combustion  chamber  and.  because  of  its 
design,  achieves  a  reduction  in  the  oil 
used  from  that  used  by  the  device  which 
it  replaces. 

(d)  "Replacement  Furnace  or  Boiler" 
means  a  furnace  or  boiler,  including  a 
heat  pump,  wfhich  replaces  an  existing 
furnace  or  boiler  of  the  same  fuel  type 
and  provides  reduced  fuel  consumption 
due  to  higher  energy  efficiency  of  the 
heating  system. 

(e)  "Distribution  System 
.Modifications"  means  modifications  to 
an  energy  distribution  system  and 
associated  components  that  increase  the 
energy  efficiency,  such  as — 

(1)  Improved  flow  control  devices: 

(2)  Improved  pipe  or  duct  routing  to 
reduce  pressure  drop  and/or  heat  losses: 
or 

(3)  Flow  balancing  mech^misms. 
"Insulation"  means  installation  within 

a  building  or  apartment  of  a  material 
primarily  designed  to  resist  heat 
transmission  in  one  of  the  following 
ways: 

(a)  "Ceiling  Insulation"  is  installed 
between  the  conditioned  area  of  a 
building  and  unconditioned  space 
beneath  the  roof.  When  the  condiboned 
area  of  a  building  extends  to  the  roof, 
the  term  "ceiling  insulation"  applies  to 
such  material  used  beneath  the  roof. 
Ceiling  insulation  also  includes  such 
material  used  on  the  exterior  of  the  roof. 

(b)  "Duct  Insulation"  is  installed  on 
heating  or  cooling  supply  and  return 
ducts  in  an  unconditioned  area  of  a 
building  such  as  the  space  above  a 
dropped  ceiling. 

(c)  "Floor  Insulation"  is  installed     " 
between  the  first  level  conditioned  area 
of  a  building  and  an  unconditioned 
basement  crawl  space,  or  the  outside. 
For  a  structure  with  an  open  crawl 
space,  the  term  "floor  insulation"  also 
means  skirting  to  enclose  the  space 
between  the  building  and  the  ground. 

(d)  "Pipe  Insulation"  is  installed  on — 

(1)  Pipes  and  fittings  carrying  hot  or 
cold  fluids  for  space  conditioning 
purposes;  or 

(2)  Hot  water  pipes  and  fittings  with 
continuous  recirculating  systems, 

(e)  "Wall  Insulation"  is  installed 
within  or  on  exterior  walls  or  walls 
between  conditioned  and  unconditioned 
areas  of  a  building. 

(f)  "Water  Heater  Insulation"  is 
wrapped  around  the  exterior  surface  of 
the  water  heater  casing. 

"Lighting  Systems  Replacement  or 
Modification"  means  devices  and 
actions  which  reduce  overall  lighting 
energy  consumption  and/or  demand 
while  maintaining  satisfactory  lighting 


requirements.  These  devices  and  actions 
include: 

(a)  Reducing  light  levels  to  levels  cited 
in  existing  applicable  guidelines  in  each 
area  of  the  building.  This  action  may 
include  installation  of  task  lighting  and 
reduction  of  overhead  task  lighting: 

(b)  Controlling  lamp  operating  time  to 
limit  lighting  operation  to  periods  of 
area  use.  Installation  of  local  manual 
switching,  bme  control  devices  and 
space  use  sensing  devices  is  included; 

(c|  Replacement  of  lamps  with  more 
efficient  sources.  These  devices  and 
action  may  include,  but  are  not  limtied 
to.  replacement  of  incadescent  and 
fluorenscent  lighting  with  lumen- 
equivalent  low  energy  lamps,  or 
replacement  of  any  fixture  type  with  one 
of  greater  lumens  per  watt  efficiency 
such  that  total  lighting  demand  can  be 
reduced:  and 

(d)  Redesign  of  lighting  systems 
i'Daylighting")  to  provide  for  switching 
off  lights  within  fifteen  feet  of  an 
existing  window  or  skylight  in  a 
commercial  building  or  a  common  area 
of  a  apartment  building; 

"Passive  Solar  Space  Heating  and 
Cooling  Systems"  mean  systems  that 
make  the  most  efficient  use  of.  or 
enhance  the  use  of  natural  forces- 
including  solar  irradiation,  winds,  night 
time  coolness,  and  the  opportunity  to 
lose  heat  by  irradiation  to  the  night 
sky — to  heat  or  cool  space  by  the  use  of 
conductive,  convecfive,  or  radiant 
energy  transfer.  Passive  solar  systems 
are — 

(aj  "Thermosyphon  Air  System" 
which  means  a  passive  solar  day  heater 
attached  to  the  south  facing  (  +  or  -45° 
of  true  south)  wall  of  a  building  which 
operates  convectively  by  drawing  air 
from  near  the  floor,  discharging  heated 
air  near  the  ceiling,  and  which  is  able  to 
be  closed  off  from  the  cor.d:ti()ned  area 
at  night  and  on  cloudy  days 

(b)  "Solaria/Sun.space  System"  which 
means  an  enclosed  structure  of  glass, 
fiberglass,  or  similar  transparent 
material  attached  to  the  south  facing  (  + 
or  -45    of  true  south)  wall  of  a  structure 
which  absorbs  solar  heat  and  utilitizes 
air  circulation  to  bring  this  heat  into  the 
building  and  which  is  able  to  be  closed 
off  from  the  structure  at  night  and  on 
cloudy  days. 

Solar  Domestic  Hot  Water  Systems" 
means  equipment  designed  to  absorb 
the  sun's  energy  and  to  use  this  energy 
to  heat  water  for  use  in  a  structure  other 
than  for  space  heatmg,  including 
thermosyphon  hot  water  heaters. 

"Solar  Replacement  Swimming  Pool 
Heater"  means  a  device  which  is  used 
solely  for  the  purpose  of  using  the  suns 
energy  to  heat  swimming  pool  wafer  and 


vvhic-h  replaces  a  swimming  pool  heater 
using  electricity,  gas.  or  other  fossil  fuel. 

"Weatherstnppin^  ■  means  narrow 
strips  of  matenal  placed  o\cr  or  in 
movable  joints  of  windows  and  doors  to 
ri'diice  the  passage  of  air  and  moisture 

AVindown  and  Door  System 
Modifications  '  include  the  me.isare-i 
debned  as  follows: 

(a)  "Storm  Window"  means  a  window 
or  glazinp  materia!  placed  outside  or 
inside  a  pri.Tie  window,  creating  an  air 
space,  to  provide  greater  resistance  to 
heat  flow  than  the  prime  window  alone. 

(b)  "Thermal  Window"  means  a 
windon  unit  with  improved  thermal 
performance  through  the  use  of  two  or 
more  shepts  of  gla/ing  materials  affixed 
to  a  window  frame  to  create  one  or  more 
insulated  air  spaces.  It  may  also  have  an 
insulating  frame  and  sash. 

(c)  "Storm  or  Thermal  Door"  means — 

(1)  A  second  door,  installed  outside  or 
inside  a  prime  door,  creating  an 
insulating  air  space; 

(2)  A  door  with  enhanced  resistance 
to  heat  flow  through  the  glass  area, 
constructed  by  affixing  two  or  more 
sheets  of  glazing  material; 

(3)  A  prime  exterior  door  with  an  R- 
value  of  at  least  2;  or 

(4)  A  door  that  is  designed  to 
minimize  air  exchange  during  operation, 
including  revolving  doors  and  double 
doors  with  a  foyer. 

(d)  "Glazing  Heat  Gain/Loss 
Retardants"  means  those  fixtures  such 
as  insulated  shades,  drapes,  or  movable 
rigid  insulation,  awning,  external  rollup 
shades,  metal  or  fiberglass  solar 
screening,  or  heat  absorbing  films  which 
significantly  reduce  winter  heat  loss  and 
heat  reflecbve  films  which  significantly 
reduce  summer  heat  gain  through 
windows  and  doors. 

§458.105     List  of  covered  utilities. 

The  annual  list  of  covered  utilities 
published  by  DOE  under  §  456.104  of 
this  chapter  also  shall  apply  to  the 
CACS  Program  subject  to  the  provisions 
of  that  section 

Subpart  B — Preparation.  Submission, 
and  Approval  of  a  State  Plan  and 
Exemption  Procedures 

§458.201    Scope. 

This  subpart  identibes  how  a  State  or 
the  TVA  may  prepare  and  submit  a 
State  Plan;  provides  the  procedures  for 
approval  of  a  State  Plan  by  the 
Assistant  Secretary-;  and  describes 
exemption  procedures 

;}  458.202    Intial  submtsston. 

If  a  State  intends  to  submit  a  Stale 
Plan,  the  Governor  shall  submit  the 
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following  information  to  DOE  by  (DOE 
will  insert  date  30  days  from  the 
effective  date  of  final  rule): 

(a)  The  name  of  the  lead  agency,  if 
any.  which  the  Governor  designates  to 
prepare  and  submit  the  State  Plan; 

(b)  A  list  of  nonregulated  covered 
utilities,  if  any,  operating  in  the  State 
which  will  be  included  in  the  State  plan; 
and 

(c)  The  legal  authority  under  which 
the  State  is  including  any  nonregulated 
utilities. 

§  458.203    Notice,  comoMnt,  and  public 


Prior  to  submission  of  a  State  Plan  to 
the  Assistant  Secretary  for  approval,  the 
lead  agency  shall  provide  for  meaningful 
public  notice,  an  opportunity  for  public 
comment,  and  public  hearing  on  the 
State  Plan. 

§  458.204    Procedures  for  submission  and 
approval  of  a  State  Plan. 

(a)  Who  shall  submit.  Five  (5)  copies 
of  a  proposed  State  Plan  shall  be 
submitted  to  the  Assistant  Secretary  by 
either — 

(1)  The  lead  agency  of  a  State:  or 

(2)  The  TVA  with  respect  to  all 
covered  utilities  over  which  the  TVA 
has  ratemaking  authority. 

(b)  Time  for  submission.  A  proposed 
State  Plan  shall  be  submitted  by  (DOE 
will  insert  date  180  days  from  the 
effective  date  of  final  rule),  unless  the 
Assistant  Secretary  extends  the  time  for 
submission  upon  request  of  the  lead 
agency,  for  good  cause. 

(c)  Approval.  If  a  proposed  State  Plan 
meets  the  criteria  of  Subparts  B  and  C  of 
this  part,  the  Assistant  Secretary  shall 
approve  it  within  90  days  of  receipt  of 
the  proposed  State  Plan. 

(d)  Disapproval.  (1)  If  a  proposed 
State  Plan  does  not  meet  the  criteria  of 
Subparts  B  and  C  of  this  part,  the 
Assistant  Secretary  shall  disapprove  it 
in  writing  and  shall  specify  in  writing 
the  grounds  for  disapproval  within  90 
days  of  receipt  of  the  proposed  State 
Plan. 

(2)  Withing  60  days  of  the  date  of 
disapproval  of  a  proposed  State  Plan,  or 
such  longer  period  as  the  Assistant 
Secretary  may  determine,  for  good 
cause,  the  lead  agency  may  submit 
another  proposed  State  Plan. 

(e)  Amendments.  The  lead  agency 
may  submit  proposed  amendments  to  an 
approved  State  Plan  at  any  time.  The 
Assistant  Secretary  shall  approve  or 
disapprove  a  proposed  amendment. 

S  458.205    Building  heating  suppliers. 

If  the  lead  agency  submits  a  plan 
applicable  to  building  heating  suppliers 
in  the  State,  it  shall  be  a  part  of  the 


State  Plan  and  shall  be  submitted  in 
accordance  with  the  procedures  of  this 
subpart  applicable  to  the  submission  of 
the  State  Plan. 

§  458.206    Tennessee  Valley  Authority. 

In  this  part,  except  as  otherwise 
specified,  references  to  the  State  Plan 
apply  also  to  the  TVA  Plan.  References 
in  this  part  to  a  State  as  a  geographic 
area  apply  also  to  the  service  areas  of 
the  covered  utilities  subject  to  the  TVA 
Plan.  References  in  this  part  to  a  State 
as  a  governmental  entity  (other  than 
references  to  State  laws  or  regulations) 
or  to  any  State  Agency  or  officer  apply 
to  the  TVA. 

§  458.207    Exemptlom  procedures. 

(a)  Exemption  authority.  A  State  Plan 
must  not  require  a  covered  utility  to 
offer  audits  to  all  the  commercial 
buildings  and  apartment  buildings 
located  within  its  service  area  if,  within 
six  months  of  the  final  issuance  of  this 
part,  the  State  Regulatory  Authority 
which  exercises  ratemaking  authority 
over  the  covered  utility  determines  that 
the  inclusion  of  the  additional 
commercial  buildings  or  apartment 
buildings  would  significantly  impair  the 
covered  utility's  ability — 

(1)  To  fulfil!  the  requirements  of  the 
Residential  Conservation  Service  (RCS) 
program  set  forth  in  Part  456  of  this 
chapter;  or 

(2)  To  provide  utility  service  to  its 
customers. 

(b)  Criteria  and  procedures.  The  State 
Plan  must  include  the  criteria  and 
procedures  for  determining  significant 
impairment,  as  determined  by  the  State 
Regulatory  Authority. 

Subpart  C— Content  of  a  State  Plan 

§  458.301    Scope. 

This  subpart  prescribes  the  minimum 
requirements  for  the  content  of  a  State 
Plan.  A  State  may  include  additional 
information  and  provide  additional 
requirements  in  the  State  Plan  for  the 
CACS  Program  if  such  information  and 
requirements  are  not  specifically 
prohibited  by  this  part  or  by  any 
applicable  law  or  regulation.  All 
references  in  this  subpart  to  covered 
utilities  apply  to  regulated  and 
nonregulated  covered  utilities  and 
building  heating  suppliers  subject  to  a 
State  Plan. 

§  458.302    Coverage  of  a  State  plan. 

(a)  Regulated  utilities.  All  regulated 
utilities  providing  utility  service  in  a 
State  which  meet  the  definition  of 
"covered  utility"  in  §  458.102  are  subject 
to  the  State  Plan  and  must  be  identified 
in  the  State  Plan. 


(b)  Nonregulated  utilities.  The  State 
Plan  must  identify  which  nonregulated 
covered  utilities,  if  tiny,  are  covered 
under  the  State  Plan. 

(c)  Building  heating  suppliers.  The 
State  Plan  must  identify  which  building 
heating  suppliers,  if  any,  are  covered 
under  the  State  Plan. 

(d)  Exemptions.  The  State  Plan  must 
identify  which  regulated  utilities,  if  any, 
have  been  granted  an  exemption  by  the 
State  Regulatory  Authority  pursuant  to 
§  458.207  and  the  extent  of  the 
exemption  granted. 

§  458.303    Duplicate  audits. 

(a)  The  State  Plan  must  contain 
provisions  to  ensure  that  utilities  are  not 
required  to  conduct  a  program  audit  of 
any  commercial  or  apartment  building 
which  was  audited  previously  pursuant 
to  this  part  or  Part  455  of  this  Chapter 
(Schools  and  Hospitals  Program). 

(b)  The  State  Plan  may  contain 
provisions  for  coordination  amon^  its 
utilities  for  determining — 

(1)  The  eligibility  of  customers  under 
the  CACS  program;  and 

(2)  Which  utility  offers  a  program 
audit  when  a  customer  is  an  eligible 
customer  under  the  CACS  program  of 
more  than  one  utility. 

§  458.304    Procedures  for  enforcing 
compliance  with  a  State  plan. 

(a)  For  the  purposes  of  this  section  the 
term  "CACS  participant"  means  any 
person  or  entity  directly  governed  by  the 
State  Plan,  including  regulated  utilities, 
nonregulated  utilities  and  building 
heating  suppliers. 

(b)  The  State  Plan  must  require  each 
CACS  participant  to  comply  with  the 
State  Plan. 

(c)  The  State  Plan  must  contain 
adequate  procedures  for  enforcing 
compliance  with  the  State  Plan  by  each 
CACS  participant. 

§  458.305    Audit  announcement 

(a)  Informing  eligible  customers.  (1) 
The  State  Plan  must  require  each 
covered  utility  and  each  covered 
building  heating  supplier  to  offer  a 
program  audit  to  each  eligible  customer 
no  later  than  12  months  after  approval 
of  the  State  Plan  and  every  two  years 
thereafter  until  January  1, 1990. 

(2)  The  offer  of  a  program  audit  may 
be  conditioned  upon  a 
nondiscriminatory  and  reasonable 
factor  such  as  serving  one  geographic 
area  at  a  time. 

(b)  Content  of  an  audit  announcement. 
The  audit  announcement  must  include 
the  following: 

(1)  A  description  of  the  services 
offered; 
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I  section  the 


louncement. 
St  include 


{2)  An  explanation  of  how  the  eligible 
customer  may  request  a  program  audit: 
and 

(3)  The  direct  cost  of  a  program  audit, 
if  any,  to  the  customer. 

(c)  Additional  information.  The  State 
Plan  must  specify  whether  and  to  what 
extent  a  covered  utility  or  covered 
building  heating  supplier  may  or  may 
not  include  in  the  audit  announcement 
either  of  the  following: 

(1)  Information  advertising  the  sale, 
installation,  or  financing  by  any 
supplier,  contractor,  or  lender  (including 
the  covered  utility)  otany  energy 
conserving  product;  or 

(2)  Information  regarding  any  product 
which  is  not  a  program  measure  or  an 
energy  conserving  operation  and 
maintenance  procedure. 

§  458.306    Program  audit 

(a)  Timing  of  a  program  audit.  The 
State  Plan  must  require  that  each 
covered  utility  and  covered  building 
heating  supplier  provide  a  progrHm  audit 
to  each  eligible  customer  wilhin  a 
reasonable  time  after  a  request  for  an 
audit. 

(b)  Converaion  factors  for  detfrmming 
eligibility.  (1)  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  a  State 
Plan  must  include  the  followmg 
conversion  factors  to  be  used  by  each 
covered  utility  and  each  covered 
building  heating  supplier  in  detern-.ining 
the  eligibility  of  a  commert  iai  buildmg 
for  a  program  audit  on  the  basis  of  the 
use  of  less  than  100  million  Btu  of  a  fi'pl 
other  than  electricity  or  natural  gas: 

(i)  Coal:  24.5  million  Btu/short  ton; 

(iij  Distillate  Fuel  Oil:  138.(390  Btu/ 
g;illon; 

(iii)  LPG:  9,=^,475  Btu/gallon: 

(iv)  Purchased  Steam:  100(1  Btu/pnund; 
and 

(v)  Residual  Fuel  Oil:  149.690  Btu/ 
gallon. 

(2)  A  State  Plan  may  int.lude 
conversion  factors  for  fuels  other  than 
those  listed  in  paragraph  (li)[l)  of  this 
section  or  other  conversion  factors  for 
the  fuels  listed  in  paragraph  fb)ll)  of  this 
section,  if  it  includes  a  statement  of  the 
basis  for  the  selected  conversion  factors 

(c)  Conditions  for  receiving  a  program 
audit.  The  State  Plan  must  include 
provisions  requiring  each  eligible 
customer  to  certifj'  the  following 
information,  as  a  condition  for  receiving 
a  program  audit; 

(1)  That  the  customei-  has  not 
previously  received  an  audit  of  the 
premises  to  be  audited  either  under  the 
CACS  Program  or  the  Sc:hool3  and 
Hospitals  Program  (Part  455  of  this 
chapter);  and 

(2)  In  the  case  of  an  apartment 
building,  the  customer  agrees  to  supply 


in  a  timely  manner  all  current  and  future 
tenants  with  the  portion  of  the  audit 
results  which  pertains  to  an  individual 
apartment. 

(d)  Content  of  a  program  audit.  (1)  The 
State  Plan  must  describe  the  program 
audit  to  be  offered  by  covered  utilities 
and  covered  building  heating  suppliers 
including  a  description  of  procedures 
which  will  insure  the  technical  validity 
of  the  audit,  and  must  require  at  a 
minimum  that  covered  utilities  and 
covered  building  heating  suppliers 
provide  (either  directly  or  through  one  or 
more  auditors  under  contract),  upon 
request,  to  each  eligible  customer  a 
program  audit  which  audits  for  all 
program  measures  and  energy 
conserving  operation  and  maintenance 
procedures,  except  as  provided  in 
par;^graphs  (d)(2).  and  (d|(3|  of  this 
section. 

(2)  The  program  audit  need  not 
address  a  program  measure  if  the 
building  to  be  audited  does  not  meet 
applicability  criteria  for  the  measure 
listed  in  Appendix  .\  to  this  part. 

(3)  A  State  Plan  may  include 
afiplicability  criteria,  additional  to  or 
different  from  those  listed  in  Appendix 
fS.  to  this  part,  for  determining  whether 
cr  not  an  auditcjr  need  address  a 
program  measure.  The  State  Plan  must 
include  a  statement  of  the  basis  and 
purpose  for  any  additional  or  different 
applicability  critieria. 

(4)  The  State  may  add  additional 
program  measures  and  energy 
conserving  operation  and  maintenance 
procedures  which  are  appropriate  to  the 
StHte,  without  DOE  approval. 

(5)  The  State  Plan  must  require  that,  if 
the  a:iditor  does  not  present  the  audit 
results  in  person,  the  auditor  must  offer. 
at  the  time  of  the  audit,  to  provide  the 
customer  at  a  minimum  with  a  written 
sample  of  the  audit  result  format  and  a 
brief  e.xplanatiun  of  how  to  interpret  the 
results. 

(fi)  The  State  Plan  must  limit  auditors 
to  performing  a  program  audit  only  for 
those  measures  approved  by  the  Stale. 

(e)  Results  of  audit.  The  State  Plan 
must  require  that  a  covered  utility  or 
building  heating  supplier  provide  the 
following  information  in  writing  to  each 
eligible  customer  who  receives  a 
program  audit: 

(1)  A  report  of  the  t\  pe,  quantity,  and 
rate  of  energy  consumption  of  the 
audited  commercia:  bu.iding  or 
apartment  building  together  with  a 
comparison  to  the  consumption  rates  of 
other  similar  buildings; 

(2)  Identification  and  e.xplandticn  of 
the  energy  conserving  operations  and 
maintenance  procedures,  defined  m 

§  458.103  or  included  in  the  audit 
pursuant  to  paragraph  d(4l  of  this 


section,  which  would  be  appropriate  for 
the  audited  building,  together  with  an 
indication,  to  the  extent  feasible,  of  the 
energy  savings  to  result  from  the 
application  of  these  practices; 

(3)  A  report  on  the  need,  if  an\',  for  the 
purchase  and  mstallatiun  of  the  program 
measures,  defined  in  §  458.104  or 
included  in  the  audit  pursuant  to 
paragraph  d(4)  of  this  section,  together 
with  information  on — 

(ij  The  approximate  r;osI  of  purchasing 
(and  where  appropriate)  installing  the 
program  measures,  using  typical 
practice  estimates  based  on  local 
construction  costs:  and 

(ii)  The  approximate  payback  period 
for  the  recommended  program  measures, 
to  the  extent  feasible:  and 

(4)  Information  on  how  to  obtain  more 
specific  information  on  the  purchase  and 
installation  of  program  measures. 

(f)  Prohibitions.  (1)  The  State  Plan 
must  prohibit  covered  utilities  and 
covered  building  heating  suppliers  from 
discriminating  unfairly  among  eligible 
customers  in  providing  pnigram  audits. 

(2)(i)  The  State  Plan  must  specify 
whether  an  auditor  may  or  may  not 
recommend  a  supplier,  contractor,  or 
lender  who  supplies,  installs,  or  finances 
the  sale  or  installation  of.  any  energy 
conser\ing  product. 

(ii)  If  an  auditor  is  permitted  to  make 
such  recommendations,  the  State  Plan 
must  contain  procedures  to  ensure  that 
this  does  not  unfairly  discriminate 
among  the  suppliers,  contractors,  or 
lenders. 

(3)  The  State  Plan  must  prohibit  any 
unfair  discrimination  among  program 
measures. 

§  458  307     Ouatifications  for  program 
auditors. 

The  State  Plan  must  require  that  each 
person  who  performs  a  program  audit 
pursuant  to  the  State  Plan  be  qualified 
to  perform  the  necessary  measurements 

and  inspections  and  anah  sps 

§  458.308     Subsequent  customers. 

(a)  The  State  Plan  must  require  that  a 
covered  utility  or  covered  building 
heating  supplier  retain  in  its  files,  for  not 
less  than  10  years  from  the  date  of  the 
program  audit  a  copy  of  the  results  of 
each  program  audit  performed  pursuant 
to  the  C.ACS  program 

(b)  The  State  Plan  must  require  that  a 
covered  utility  or  covered  building 
heating  supplier  make  the  program  audit 
results  for  a  building  available  to  any 
customer  who  would  be  an  eligible 
cuHlomer  except  for  the  fact  thai  a 
covered  utility  or  covered  building 
heating  supplier  had  previously  audited 
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the  customer's  building  under  the  CACS 
Program. 

(c)  The  State  Plan  must  require  that  a 
covered  utility  or  covered  building 
heating  suppher  inform  each  subsequent 
owner  of  the  availability  of  a  report  of  a 
previous  program  audit  in  a  timely 
matter.  The  State  Plan  must  specify  the 
charge,  if  any,  the  covered  utility  or 
covered  building  heating  supplier  may 
charge  the  subsequent  customer  for 
supplying  the  report. 

§  458.309    Accounting  and  payment  of 
costs. 

(a)  Accounting.  The  State  Plan  must 
require  that  all  amounts  expended  or 
received  by  a  covered  utility  which  are 
attributable  to  the  CACS  Program, 
including  any  penalties  paid  under 
Subpart  E  of  this  part.  (Federal  Standby 
Authority)  shall  be  accounted  for  on  the 
books  and  records  separately  from 
amounts  attributable  to  all  other 
activities  of  the  covered  utility. 

(b)  Payment  of  costs.  The  State  Plan 
must  require  that  covered  utilities  treat 
costs  as  described  below  and  must 
describe  how  the  State  Regulatory 
Authority  or  the  nonregulated  utility  will 
specify  cost  recovery  under  paragraph 
(b)(2)  of  this  section. 

(1)  All  amounts  expended  by  a 
covered  utihty  in  providing  the  audit 
announcement  required  under  §  458.305 
and  in  program  information  for  the 
CACS  Program  shall  be  treated  as  a 
ciurent  expense  of  providing  utility 
service  and  be  charged  to  all  ratepayers 
of  the  covered  utility  in  the  same 
manner  as  other  current  operating 
expenses  of  providing  such  utility 
service; 

(2)  The  State  Regulatory  Authority  (in 
the  case  of  a  regulated  utility)  or  the 
nonregulated  utility  shall  specify  by 
(DOE  will  insert  date  180  days  from 
effective  date  of  final  rule),  the  manner 
in  which  all  other  program  costs  will  be 
recovered,  except  that  the  amount  that 
may  be  charged  directly  to  an  owner  of 
an  apartment  building  for  whom  an 
energy  audit  is  performed  pursuant  to 

§  458.306  must  not  exceed  a  total  of  $15 
per  apartment  in  the  building  or  the 
actual  cost  of  the  energy  audit, 
whichever  is  less. 

(3)  In  determining  the  amount  to  be 
charged  directly  to  customers  as 
provided  in  paragraph  (b)(2)  of  this 
section,  the  State  Regulatory  Authority 
(in  the  case  of  a  regulated  utility)  or  the 
nonregulated  utility  shall  take  into 
consideration,  to  the  extent  practicable, 
the  eligible  customers'  abiUty  to  pay  artd 
the  likely  levels  of  participation  in  the 
program  which  will  result  from  such 
charge. 


§  458.3 1 0    Customer  billing. 

The  State  Plan  must  require  that  every 
charge  by  a  covered  utility  or  a  covered 
building  heating  supplier  to  an  eligible 
customer  for  any  portion  of  the  costs  of 
carrying  out  a  program  audit  pursuant  to 
the  State  Plan,  that  is  charged  to  the 
customer  for  whom  the  program  audit  is 
performed  and  that  is  included  on  a  bill 
for  utility  service  submitted  by  the 
utility  or  building  heating  supplier  to  the 
customer,  be  stated  separately  on  such 
bill  from  the  cost  of  providing  utility  or 
fuel  service. 

§458.311    Coordination. 

The  State  Plan  must  provide 
procedures  to  ensure  effective 
coordination  between  the  CACS 
Program  and  all  local.  State,  and  Federal 
energy  conservation  programs  within 
and  affecting  the  State. 

§  458.312    Building  heating  supplier 
program. 

(a)  The  procedures  for  a  building 
heating  supplier  program  must  be 
identical  to  the  procedures  for  a  covered 
utility  program  contained  in  this 
subpart. 

(b)  Any  State  Plan  which  includes  a 
building  heating  supplier  program  must 
contain  procedures  by  which  the 
Governor  may  waive,  for  any  building 
heating  supplier  in  the  State,  any 
requirement  of  the  State  Plan  upon 
demonstration  to  the  Governor's 
satisfaction  that  the  resources  of  the 
building  heating  supplier  do  not  enable 
it  to  comply  with  the  requirement. 

§  458.313    Reports  and  recordkeeping. 

(a)  The  State  Plan  must  contain 
provisions  to  assure  that  a  report  is 
submitted  to  the  Assistant  Secretary  no 
later  than  the  July  1,  following  State 
Plan  approval  and  annually  thereafter 
through  July  1,  1990,  covering  the  twelve- 
month period  ending  the  preceding 
December  31. 

(b)(1)  The  report  must  include — 

(i)  The  number  and  nature  of  program 
audits  requested,  and/or  provided;  and 

(ii)  Estimated  State  costs,  utihty  costs, 
and  (if  appropriate)  building  heating 
supplier  costs  of  implementing  the 
CACS  Program. 

(2)  The  report  must  also  contain 
copies  of  the  latest  audit 
announcements,  if  not  previously 
provided. 

(c)  The  State  Plan  must  contain 
procedures  to  assure  that  a  copy  of  the 
data  collected  during  each  audit  and  a 
copy  of  the  report  presented  to  the 
customer  receiving  the  audit  are 
retained  on  file  for  10  years  from  the 
date  of  the  audit. 


)  M  I 


(d)  Any  other  provisions  of  this 
section  notwithstanding,  the  Assistant 
Secretary  may,  as  he  deems  essential  to 
DOE'S  implementation  of  program 
responsibihties — 

(1)  Require  additional  information; 
and 

(2)  Waive  any  reporting  and 
recordkeeping  requirements,  except  the 
recordkeeping  requirement  in  paragraph 
(c)  of  this  section. 

Subpart  D— Nonregulated  Utility  Plans 

§  458.401    Scope. 

This  subpart  contains  the 
requirements  for — 

(a)  The  preparation  and  submission  of 
a  Nonregulated  Utility  Plan  by  a  covered 
nonregulated  utility  which  is  not 
included  in  a  State  Plan; 

(b)  The  procedures  for  approval  of  a 
Nonregulated  Utility  Plan  by  the 
Assistant  Secretary; 

(c)  Exemption  procedures  for  a 
nonregulated  utihty;  and 

(d)  The  minimum  requirements  for  the 
content  of  a  Nonregulated  Utility  Plan. 

§  458.402    Coverage. 

This  subpart  applies  to  all  covered 
nonregulated  utiUties  which  are  not 
included  in  a  State  Plan. 

§  458.403    Notice,  comment,  and  public 
hearing. 

Prior  to  submission  of  a  Nonregulated 
Utihty  Plan  to  the  Assistant  Secretary 
for  approval,  a  nonregulated  utility  shall 
provide  for  meaningful  public  notice,  an 
opportiinity  for  public  comment,  and 
public  hearing  on  the  Nonregulated 
Utility  Plan. 

§  458.404    Procedures  for  submission  and 
approval  of  a  nonregulated  utility  plan. 

(a)  Submission.  Each  nonregulated 
utility  subject  to  this  subpart  shall 
submit  to  the  Assistant  Secretary  five 
(5)  copies  of  a  proposed  Nonregulated 
Utility  Plan  by  (DOE  will  insert  6 
months  from  effective  date  of  final  rule), 
unless  the  Assistant  Secretary  extends 
the  time  for  submission  upon  request  of 
the  nonregulated  utility,  for  good  cause. 

(b)  Approval.  If  a  proposed 
Nonregulated  Utility  Plan  meets  the 
criteria  of  this  subpart,  the  Assistant 
Secretary  shall  approve  it  within  90 
days  of  receipt  of  the  proposed 
Nonregulated  Utility  Plan. 

(c)  Disapproval.  (1)  If  a  Nonregulated 
Utility  Plan  does  not  meet  the  criteria  of 
this  subpart,  the  Assistant  Secretary 
shall  disapprove  the  proposed 
Nonregulated  Utility  Plan  and  specify  in 
writing  the  grounds  for  disapproval 
within  90  days  of  receipt  of  the  proposed 
Nonregulated  Utility  Plan, 


Subpart  E — 
and  Enforce 
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(2)  The  nonregulated  utility  shall 
submit  another  proposed  Nonregulated 
Utility  Plan  within  60  days  of  the  date  of 
disapproval  of  a  proposed  Nonregulated 
Utility  Plan,  or  such  longer  period  as  the 
Assistant  Secretary  may  determine  for 
good  cause. 

(d)  Amendments.  The  nonregulated 
utility  may  submit  proposed 
amendments  to  an  approved 
Nonregulated  Utility  Plan  at  any  time. 
The  Assistant  Secretary  shall  approve 
or  disapprove  a  proposed  amendment 
within  90  days  of  receipt  of  the  proposed 
amendment. 

§  4S8.40S    Content  of  a  nonregulated  utility 
plan. 

(a)  General  requirements.  [\]  Except 
as  otherwise  provided  in  this  section, 
each  Nonregulated  Utility  Plan  must 
meet  all  the  requirements  for  State  Plans 
in  Subpart  C. 

(2)  For  purposes  of  this  section,  all 
references  in  Subpart  C  to — 

(i)  Covered  utilities  apply  to 
nonregulated  utilities  subject  to  ttius 
subpart: 

(ii)  A  State  Plan  apply  to  a 
Nonregulated  Utility  Plan: 

(iii]  A  State  (as  a  governmeritu!  entity, 
other  than  references  to  State  laws  or 
regulations)  or  any  State  Agency  or 
officer  apply  to  the  nonregulated  utility 
submitting  the  Plan: 

(iv)  A  State  (as  a  geographic  area) 
apply  to  the  nonregulated  utility's 
service  area. 

(3)  The  requirements  concerning 
covered  building  heating  suppliers  in 
Subpart  C  do  not  apply. 

(b)  Reporting.  Each  nonregulated 
utihty  shall  submit  annually  a  written 
report  to  the  Assistant  Secretary 
beginning  not  later  than  July  1,  following 
approval  of  the  Nonregulated  Utility 
Plan,  through  July  1.  1990,  regarding  the 
year's  implementation  of  the 
nonregulated  utility's  CACS  Program 
through  the  preceding  December  31.  The 
report  must  contain  the  information 
required  under  §  458.313(b), 

§  458.406    Exemption  procedures. 

The  exemption  procedures  of 
§  458.207  apply  to  covered  nonregulated 
utilities.  For  purposes  of  this  section,  all 
references  in  §  458.207 — 

(a)  To  a  State  Plan  apply  to  a 
Nonregulated  Utility  Plan:  and 

(b)  To  a  State  Regulatory  Authority 
apply  to  the  Governor. 

Subpart  E— Federal  Standby  Authority 
and  Enforcement  Provisions 

§  458.501    Scope. 

This  subpart  specifies  the  procedures 
to  be  followed  to  ensure  that  eligibile 
customers  receive  the  services  of  the 


CACS  Program  when  a  State  or 
nonregulated  utility  does  not  submit  an 
acceptable  State  Plan  or  Nonregulated 
Utility  Plan  within  the  necessary  time  or 
fails  to  implement  adequately  an 
approved  plan. 

§  458.502    Conditions  linder  which  standby 
authority  shall  be  Invoked. 

The  Assistant  Secretary  shall  invoke 
standby  authority  if — 

(a)  A  State  fails  to  submit  a  State  Plan 
meeting  the  requirements  of  Subparts  B 
and  C  of  this  part  within  270  days  after 
the  effective  date  of  this  part  or  within 
such  additional  period  as  the  .'\ssistant 
Secretary  allows  pursuant  to 

§  45R,204{b)  or  (d): 

(b)  A  noru-eguiated  utilih'  fails  to 
submit  a  Nonregulated  Utility  Plan 
meeting  the  requirements  of  Subpart  D 
of  this  Part  within  270  days  after  the 
effective  date  of  this  part  or  within  such 
additional  period  as  the  .Assistant 
Secret.jry  allows  pursuant  to 

§  458.404(a)  or  (c): 

(c)  The  Assistant  Secretary 
determines  after  notice  and  opportunity 
for  a  public  hearing  that  an  approved 
State  Plan  is  not  being  implemented 
adequately  in  a  State:  or 

(d)  The  Assistant  Secretary 
determines  after  notice  and  opportunity 
fur  a  public  hearing  that  an  approved 
Nonregulated  Utility  Plan  is  not  being 
adequately  implemented  by  a  covered 
nonregulated  utility, 

§  456.503     Use  of  standby  authority  In  lieu 
of  State  plans. 

When  the  Assistant  Secretary 
determines  that  a  State  has  failed  either 
to  submit,  or  to  implement  adequately,  a 
State  Plan— 

(d)  The  Assistant  Secretary  shall 
promulgate  a  CACS  Plan  which  meets 
the  requirements  of  Subparts  B  and  C  of 
this  part  and  which  is  applicable  to  each 
covered  regulated  utility  in  the  State; 

(b)  The  Assistant  Secretary  shall,  by 
order,  require  each  covered  regulated 
utility  in  the  State  to  carry  out  a  CACS 
Program,  which  meets  the  requirements 
of  the  plan  promulgated  pursuant  to 
paragraph  (a)  of  this  section,  within  90 
days  of  the  issuance  of  the  order;  and 

(c)  If  the  State  has  an  approved  plan 
w^hich  includes  nonregulated  utilities. 
the  Assistant  Secretary  shall  take  the 
actions  described  in  §§  458.504(a)  and 
(b)  with  respect  to  such  nonregulated 
utilites. 

§  458.504    Standby  authority  for 
nonregulated  utilities. 

When  a  nonregulated  utility  has  failed 
either  to  submit,  or  to  implement 
adequately,  a  Nonregulated  Utility  Plan, 
as  determined  by  the  Assistant 


Secretary  in  accordance  with 
§§  458,502(b)  or  fd)— 

(a)  The  .Assistant  Secretary  shall,  by 
order,  require  the  covered  nonregulated 
utility  to  promulgate  a  ,\onregulated 
Utility  Plan  which  meets  the 
requirements  of  Subpart  D  of  this  part 
and 

(b)  The  Assi.stant  Secretrirv  shall,  by 
order,  require  the  nonregulated  utility  to 
carry  out  a  CACS  Program,  which  meets 
the  requirements  of  the  plan 
promulgated  pursuant  to  paragraph  (a) 
of  this  section,  within  Pfl  days  of  the 
;ssd,^ncp  of  the  order 

§  458.505    Failure  to  compiy  with  orders. 
If  the  Secretary  determines  that  any 
covered  utility,  which  has  been  ordered 
pursuant  to  5§  458.503(b)  or  458.504  to 
carry  out  a  CACS  program,  or  to 
implement  a  .Noru-egulated  Utility  Plan, 
has  failed  to  comply  with  the  order,  the 
Secretary  may  file  a  petition  in  the 
appropriate  United  States  district  court 
to  enjoin  the  utility  from  violating  the 
order. 

§  458,506     Enforcement  provisions, 
assessment  of  civil  penalties 

(a)  Any  covered  utility  wnich  violates 
any  requirement  of  a  plan  promulgated 
under  §§  458.503(a)  or  458.504(a),  or 
which  fails  to  comply  with  an  order 
under  §§  458.503(b),  or  458.504.  within  90 
days  from  the  issuance  of  such  order, 
shall  be  subject  to  a  civil  penalty  of  not 
more  than  $25,000  for  each  violation. 

(b)  Each  day  the  violation  continues 
shall  be  considered  a  separate  violation. 

(c)  Any  civil  penalty  under  this 
section  shall  be  assessed  by  an  order  of 
the  Assistant  Secretary. 

§  458.507    Election  of  review  procedures. 

Before  issuing  an  order  assessing  a 
civil  penalty  against  any  person  under 
this  section,  the  Assistant  Secretary 
shall  provide  notice  of  the  proposed 
penalty  to  the  person.  The  notice  of 
proposed  penalty  must  inform  the 
person  of  the  opportunity  to  make  an 
election,  in  writing,  within  30  days  after 
receipt  of  the  notice.  The  election 
involves  deciding  whether  to  have  the 
procedures  of  §  458,509  apply,  in  lieu  of 
the  procedures  in  §  458, ,508  with  respect 
to  the  assessment  of  civil  penalty, 

§  458.508    Hearing  before  administrative 
law  judge  and  review  In  court  of  appeals. 

(a)  Unless  the  election  described  in 
§  458. 507  is  made  within  30  calendar 
days  after  receipt  of  the  notice  given 
under  §  458.507.  the  Assistant  Secretary 
shall  assess  the  penalty,  by  order,  after 
a  determination  of  violation  has  been 
made  on  the  record.  The  determination 
of  violation  shall  be  made  after  an 
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opportunity  has  been  afforded  for  an 
agency  hearing  pursuant  to  Section  554 
of  Title  5,  United  States  Code,  before  an 
administrative  law  judge  appointed 
under  Section  3105  of  Title  5.  The 
assessment  order  must  include  the 
administrative  law  judge's  findings  and 
the  basis  for  such  assessment. 

(b)  Any  person  against  whom  a  civil 
penalty  is  assessed  under  this  paragraph 
may,  within  60  calendar  days  after  the 
date  of  the  order  of  the  Assistant 
Secretary  assessing  the  penalty, 
institute  an  action,  in  the  United  States 
court  of  appeals  for  the  appropriate 
judicial  circuit,  for  judicial  review  of 
such  order  in  accordance  with  Chapter  7 
of  Title  5,  United  States  Code.  The  court 
shall  have  jurisdiction  to  enter  a 
judgment  affirming,  modifying,  or  setting 
aside,  in  whole  or  in  part,  the  order  of 
the  Assistant  Secretary,  or  the  court 
may  remand  the  proceeding  to  the 
Assistant  Secretary  for  such  further 
action  as  the  court  may  direct. 

§  458.509    Assessment  by  Assistant 
Secretary  and  de  novo  review  In  district 
court 

(a)  In  any  case  where  the  procedures 
of  this  section  have  been  elected,  the 
Assistant  Secretary  shall  assess  such 
penalty  by  order.  The  order  shall  be 
made  not  later  than  60  calendar  days 
after  the  alleged  violator's  date  of 
receipt  of  notice  of  the  proposed  penalty 
under  §  458.507. 

(b)  If  the  civil  penalty  assessed  by 
order  under  paragraph  (a)  of  this  section 
has  not  been  paid  within  60  calendar 
days  after  the  assessment  order  is  made, 
the  Secretary  shall  institute  an  action  in 
the  appropriate  district  court  of  the 
United  States  for  an  order  affirming  the 
assessment  of  the  civil  penalty.  The 


court  shall  have  authority  to  review  de 
novo  the  law  and  the  facts  involved  and 
shall  have  jurisdiction  to  enter  a 
judgment  enforcing,  modifying  and 
enforcing  as  so  modified,  or  setting 
aside  in  whole  or  in  part,  such 
assessment. 

(c)  Any  election  to  have  paragraph  (a) 
of  this  section  apply  may  not  be 
revoked,  except  with  the  consent  of  the 
Assistant  Secretary. 

§  458.5 1 0    Recovery  of  penalty. 

If  any  person  fails  to  pay  an 
assessment  of  a  civil  penalty  after  it  has 
become  a  final  and  unappealable  order 
under  §  458.508  of  this  section,  or  after 
the  appropriate  district  court  has 
entered  final  judgment  in  favor  of  the 
Assistant  Secretary  under  §  458.509  of 
this  section,  the  Secretary  shall  recover 
the  amount  of  such  penalty  in  any 
appropnate  district  court  of  the  United 
States.  In  such  action,  the  validity  and 
appropriateness  of  the  respective  final 
order  or  judgment  imposing  the  civil 
penalty  shall  not  be  subject  to  review. 

Appendix  I — Program  Measure 
Applicability  Criteria 

I,  A  program  measure  is  applicable  in  a 
building  if: 

(a)  The  measure  is  not  already  present  and 
in  good  condition  and  the  potential  exists  to 
save  energy  and/or  reduce  energy  demand  in 
ihe  building  by  installing  it.  A  replacement 
measure  is  applicable  only  if  a  less  efficient 
device  performing  the  same  function  is 
already  present  in  the  building. 

(b)  Installation  of  the  measure  is  not  a 
violation  of  Federal,  State  or  local  law  or 
regiilations. 

II,  Energy  recovery  systems  are  applicable 
if  the  building  uses  at  least  20  gallons  of  hot 
water  per  day  and  has  a  source  of  waste 


energy  which  is  at  least  the  equivalent  of  the 
waste  heat  from  a  two  ton  air  conditioner. 

III.  Furnace  flue  opening  modifications  are 
applicable  if  the  furnace  combustion  air  is 
taken  from  a  conditioned  area. 

IV.  Ceiling  insulation  is  applicable  if  the 
difference  between  the  R-value  of  any 
existing  insulation  and  the  program  measure 
level  determined  by  the  State  is  R-11  or  more. 

V.  Lighting  system  modification  to  use 
daylighting  is  applicable  if  any  electric 
lighting  fixtures  are  located  within  12  feet  of 
an  existing  window  or  skylight  in  a 
commercial  building  or  within  15  feet  of  an 
existing  window  or  skylight  in  common  areas 
of  an  apartment  building. 

VI.  Passive  Solar  heating  thermosyphon  air 
systems  are  applicable  if  the  buildings  has  a 
south-facing  (-(-or  —  45°  of  true  south)  wall 
free  of  a  major  obstruction  to  sunshine  during 
the  heating  season. 

VII.  Solar  domestic  hot  water  systems  are 
applicable  if  the  building  consumes  more 
than  40  gallons  of  hot  water  per  day  and  has 
access  to  a  site  clear  of  major  obstructions  to 
solar  radiation  which  allows  solar  collectors 
to  be  oriented  -(-or  —  45°  of  true  south. 

VIII.  Solaria/sunspace  systems  are 
applicable  to  an  apartment  building  if  it  has 
existing  balconies,  patios  or  available 
adjacent  ground  area  on  the  south-facing  (-t- 
or  —  45°  of  true  south)  wall.  Solaria/ 
sunspace  systems  are  not  applicable  to 
commercial  buildings. 

IX.  Solar  swimming  pool  heater 
replacements  are  applicable  if  the  pool  uses 
electricity  or  other  nonrenewable  energy  for 
heating. 

X.  Window  heat  gain  retardants  are 
applicable  to  buildings  which  have  glass  on 
the  south,  east  or  west  sides  if  those  sides  are 
exposed  to  sunlight. 

XI.  Pipe  and  duct  insulation  is  applicable  to 
hot  water  pipes  and  to  heating  and  cooling 
ducts  which  extend  through  unconditioned 
spaces. 

|FR  Doc  82-32003  Filed  11-23-82:  8:45  am| 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1045B,  1046,  1160,  and 
1168 

[Ex  Parte  No.  55  (Sui>-56)J 

Applications  for  Operating  Auttiority— 
Motor  Passenger  Carriers 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Final  rules. 

summary:  This  document  contains  final 
rules  which  implement  Sections  6  and  13 
of  the  Bus  Regulatory  reform  Act  of 
1982,  which  altered  entry  standards  for 
motor  carriers  of  passengers  and 
preempted  State  entry  regulation  of 
certain  regular-route  transportation  by 
motor  common  carriers  of  passengers. 
These  sections  require  the  Commission 
to  implement,  by  regulation,  procedures 
modifying  our  rules  governing  the 
issuance  of  certificates  and  permits  to 
motor  common  and  contract  carriers  of 
passengers  in  interstate  or  foreign 
commerce,  as  well  as  those  governing 
passenger  brokers.  The  new  provisions 
also  require  the  promulgation  of 
regulations  to  govern  for  the  first  time 
the  issuance  of  certificates  to  passenger 
carriers  to  provide  intrastate 
transportation.  This  proceeding  was 
instituted  by  a  notice  of  proposed 
rulemaking  published  on  September  29, 
1982  at  47  FR  42934.  Because  the  new 
law  is  effective  on  November  19, 1982, 
the  final  rules  must  and  will  be  made 
effective  on  that  date. 
EFFECTIVE  DATE:  These  rules  will  be 
effective  November  19, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Public  Assistance  Branch,  (202)  275- 

7863. 

Marc  Lamer  (Interstate  entry),  (202)  275- 

7150. 

Barbara  Reideler  (Intrastate  entry).  (202) 

275-7982. 

Howell  I.  Spom,  (202)  275-7691. 

SUPPLEMENTARY  INFORMATION: 
Background  I 

The  Bus  Regulatory  Reform  Act  of 
1982  (the  Bus  Act),  Pub.  L.  97-261.  was 
enacted  September  20, 1982,  and 
becomes  effective  November  19, 1982.  It 
liberalizes  motor  passenger  carrier  entry 
in  order  to  reduce  government 
regulation  of  the  bus  industry,  promote 
competition,  and  make  available  more 
responsive  service  to  the  traveling  and 
shipping  public.  As  part  of  this  effort. 
the  Act  reforms  the  Federal  law  that 
governs  licensing  of  motor  earners  of 
passengers,  and  state  regulation  of 
regular-route  transportation  entirely  in 


one  State  is  preempted  on  routes  over 
which  applicant  holds  authority  to 
perform  interstate  transportation. 
Further,  passenger  brokers  are 
exempted  from  licensing  regulation 
entirely.  Applications  for  interstate 
authority  and  for  intrastate  authority 
based  on  interstate  routes  authorized 
after  .November  19.  1982.  are  to  be 
processed  under  existing  statutory  time 
limits.  Final  rules  governing  these 
applications  are  at  Appendix  B.' 
Applications  for  intrastate  authority 
based  on  interstate  routes  held  before 
.November  19,  1982.  must  be  processed 
m  90  days.  Final  rules  governing  these 
applications  are  at  Appendix  C  All 
applicants  will  continue  to  use  the  OP-1 
Application  Form,  which  is  revised  and 
included  as  Appendix  D. 

The  final  rules  are  substantially 
similar  to  those  proposed  in  the  notice 
served  September  22,  1982.  In  the  notice, 
we  discussed  the  entry  provisions  of  the 
Bus  Act  and  proposed  rules  for  applying 
for  and  opposing  requests  for  motor 
passenger  authority.  Comments  were 
invited  on  all  aspects  of  the  rules. 
Comments  were  received  from  17 
parties.'  In  response  to  suggestions 
made  by  the  parties,  some  modifications 
and  additions  have  been  made  to  both 
the  application  process  and  our 
guidelines  to  the  public.  The  changes  are 
highlighted  in  the  text  of  this  document. 

The  Commission  offers  several 
services  to  guide  potential  applicants 
and  protestants  in  the  processing  of 
cases  under  the  new  rules.  The  Small 

'  The  proposed  rules,  designated  as  §5  1100.253 
and  1100  254  of  Title  49  of  Ihe  Code  of  Federal 
Regulations,  have  been  redesignated  as  Part  1160, 
Subparts  D  and  E  as  a  result  of  the  final  rules  in  Ex 
Parte  No^  55  (Sub-No.  55).  Revision  and 
Redifsjgnatwn  of  the  Rules  of  Practice.  47  FR  49534. 
November  1.  1982. 

-The  proposed  rules,  designated  aa  Pari  1130a  of 
Title  49  of  the  Code  of  Federal  Regulations,  also 
have  been  redesignated  as  Part  1168. 

'Comments  were  Tiled  jointly  by  Capitol  Bus 
Company,  Capitol  Trailways  Tours.  Inc.,  88  Transit 
Lines.  Inc..  Frank  Martz  Coach  Company.  Gold  Line. 
Inc.  Lincoln  Coach  Lines.  Lincoln  Coach  Travel. 
Inc..  and  Martz  Travel.  Inc..  individual  comments 
were  filed  by  the  Independent  Members  Of  National 
Trailways  Bus  System;  McGill's  Taxi  And  Bus 
Lines.  Inc..  d/b/a  Asheboro  Coach  Co..  Moore  Bros. 
Transportation  Co..  Inc.,  and  Wilson  Bus  Company. 
Inc.  (McGiU):  Trailways.  Inc.  and  its  nineteen 
operating  subsidiaries;  the  American  Bus 
.Association  (ABA|:  the  National  Association  of 
Regulatory  L'tility  Commissioners  (NARUC); 
Greyhound  Lines.  Inc.;  Caldwell  School  and  Charter 
Bus  Co..  Inc.  (Caldwell);  and  the  United  States 
Department  of  Transportation.  Comments  also  were 
filed  by  the  following  State  agencies:  the  Alabama 
Public  Service  Commission,  the  Public  Utilities 
Commission  of  the  State  of  California,  the  Michigan 
Department  of  Transportation,  the  Department  of 
Transportation  of  the  State  of  New  Jersey,  the 
Public  Utility  Commissioner  of  Oregon.  Vermont 
.Agency  of  Transportation,  the  State  Corporation 
Commission  of  the  Commonwealth  of  Virginia,  and 
the  Washington  Utilities  and  Transportation 
Commission. 


Business  Assistance  Office  (202-275- 
7597)  will  soon  issue  a  booklet  that 
provides  a  complete  guide  to  the 
operating  rights  application  process  for 
motor  passenger  carriers.  Also,  the 
Public  Assistance  Branch  (formerly  the 
Ombudsmans  Office)  within  the  Office 
of  Proceedings  and  the  Regional  and 
Field  Offices  are  available  to  provide 
assistance  in  the  application  process. 

Procedural  Matter 

The  Bus  Act  is  effective  on  November 
19, 1982.  Because  of  the  limited  time 
Congress  provided  for  the  promulgation 
of  these  rules,  we  conclude  that  there  is 
good  cause  to  m.ake  them  effective  in 
less  than  30  days.  See  U.S.C.  553(d)(3). 

Standards  of  Proof 

The  Bus  Act  alters  significantly  the 
standards  by  which  applications  for 
operating  rights  are  determined.  Many 
of  the  parties  seek  clarification  of  the 
new  standards  and  the  extent  of  proof 
that  applicants  and  protestants  are 
required  to  meet. 

Applicants 

An  applicant  is  required  to 
demonstrate  that  it  is  fit,  willing,  and 
able  to  provide  the  transportation  to  be 
authorized  and  to  comply  with  the 
Interstate  Commerce  Act  and 
regulations  of  the  Commission.  All 
applications  will  be  granted  upon  a 
showing  of  fitness  unless  a  protestant 
establishes  under  the  applicable  burden 
of  proof  that  a  grant  is  not  warranted. 
The  Act  eliminates  the  requirement  that 
the  applicant  demonstrate  that  the 
proposed  service  is  or  will  be  required 
by  the  present  of  future  public 
convenience  and  necessity.  Thus, 
statements  of  potential  passengers, 
which  were  generally  used  to  establish  a 
public  need  for  a  proposed  service,  are 
no  longer  needed  to  obtain  operating 
authority. 

As  fully  discussed  in  the  notice,  the 
requirement  that  persons  issued 
certificates  under  the  new  entry  section 
be  fit,  willing,  and  able  is  defined  in  the 
Bus  Act  to  mean  safety  fitness  and  proof 
of  insurance  pursuant  to  the  minimum 
financial  responsibility  requirements  of 
section  18  of  the  Bus  Act.  These  are  to 
be  the  "only  factors"  *  appropriate  for 
the  Commission  to  evaluate  in  making 
the  fitness  determination.  Congress  did 
not  intend  to  impose  additional  barriers 
to  entry  as  a  result  of  a  more  restrictive 
interpretation  of  fitness  requirements 
and  an  applicant's  ability  to  meet  them. 
An  applicants's  fitness,  as  well  as  its 


*  Report  of  the  Senate  Committee  on  Commerce. 
Science,  and  Transportation  on  H.R.  3663.  S.  Rep. 
No.  411.  97th  Cong..  2nd  Sess.  18  fl982). 
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willingness  and  ability  to  provide  the 
transportation  and  to  comply  with  the 
statute  and  Commission  regulations,  will 
not  be  examined  except  with  respect  to 
safety  and  insurance  responsibilities. 

The  ABA  argues  that  although 
Congress  did  not  intend  for  the 
Commission  to  consider  an  applicant's 
financial  or  operational  fitness,  the 
determination  of  a  carrier's  fitness  to 
provide  the  proposed  service  and 
comply  with  the  law  must  be  based 
upon  a  review  of  the  carrier's 
willingness  and  ability  to  comply  with 
all  obligations  and  other  requirements  of 
the  Act  and  Commission  rules  and 
regulations.  Determinative  factors,  it 
believes,  include  violations  of  the 
criminal  code  and  the  ability  to  provide 
adequate  equipment  and  facilities. 
McGill's  et  aL,  contends  that 
unauthorized  interstate  trips  and  other 
activities  in  violation  of  Commission 
regulations  should  remain  factors  in 
determining  whether  an  applicant  is 
entitled  to  a  license  under  the  Act. 
CaldweU  argues  that  eased  entry 
requirements  compromise  the  public 
safety  and  convenience. 

The  purpose  of  the  new  entry 
provisions  is  to  ease  entry  and  to  permit 
existing  but  companies  to  expand 
existing  services  and  provide  new  and 
efficient  interstate  and  intrastate 
services.  Eased  entry  is  an  essential  and 
integral  part  of  the  total  reform 
contained  in  the  Bus  Act,  and  a 
prerequisite  to  achieving  the  Act's 
intended  public  benefits. 

To  establish  safety  fitness,  the  final 
rules  require  only  that  an  applicant 
certify  compliance  with  applicable 
safety  regulations  of  the  U.S. 
Department  of  Transportation  (DOT). 
Proof  of  insurance  is  established  upon 
compliance  with  Commission  insurance 
regulations  at  49  CFR  Part  1043. 
Insurance  is  required  of  new  carriers 
before  a  certificate  is  issued,  and  of 
existing  carriers  before  operation  under 
new  authority  may  begin. 

Jurisdiction  to  promulgate  and  enforce 
regulations  with  respect  to  the  safe 
transportation  of  passengers  is  vested  in 
DOT.  Alabama,  Michigan,  Oregon,  and 
Washington  argue  that  the  Commission 
should  verify  an  applicant's  certification 
of  compliance  through  investigation  of 
its  safety  record  with  the  appropriate 
Federal  or  State  agencies  or  other 
measures.  They  suggest  that  applicant's 
statement  of  compliance  is  not  sufficient 
to  establish  safety  fitness.  Alabama 
argues  further  that  an  applicant  should 
be  required  to  Hst  all  federal  and  state 
proceedings  which  concern  safety 
violations  in  which  it  has  been  involved 
during  the  past  three  years.  Michigan 
urges  us  to  adopt  rules  prohibiting 


carriers  from  obtaining  operating 
authority  if  they  operate  unsafe 
equipment  that  potentially  is  hazardous 
to  passengers.  Michigan  requests  that 
for  new  carriers  a  standard  bus  safety 
inspection  procedure  be  developed 
between  DOT  and  the  States  or  some 
other  measure  of  equipment  safety  be 
established  in  our  regulations. 

DOT  has  established  regulations 
pertaining  to  all  aspects  of  safe 
transportation  services,  including 
requirements  with  respect  to  the 
qualification  and  disqualification  of 
drivers,  consideration  of  criminal 
misconduct,  the  inspection  and 
maintenance  of  equipment,  and  the 
recording  of  accidents.*  Carriers  are 
required  to  operate  in  accordance  with 
State  or  local  regulations  which  pertain 
to  driving,  unless  the  DOT  regulations 
impose  a  higher  standard  of  care.  These 
regulations,  therefore,  apply  to  all 
aspects  of  safe  operations,  including 
those  areas  of  concern  identified  by  the 
States  in  their  comments.  We  conclude 
that  certification  by  applicant  in  the 
verified  statement  submitted  with  its 
application  that  it  is  in  compliance  with 
these  regulations  provides  reasonable 
assurance  of  applicant's  safety  fitness  in 
accordance  with  the  Bus  Act.  The 
performance  of  safe  operations  by 
carriers  under  our  jurisdiction  has 
always  been  of  paramount  concern. 
Certification  in  the  described  manner  in 
existing  application  proceedings  has 
enabled  both  agencies  to  ensure  the 
fitness  of  applicants  and  the  safety  of 
the  traveling  public. 

Notwithstanding  the  responsibilities 
of  DOT,  we  recognize  that  our 
jurisdiction  to  issue  new  authority  must 
conform  to  our  adjudicative 
responsibilities  under  the  Bus  Act  and 
the  mandate  of  the  national 
transportation  policy  to  promote  safe 
service.  The  final  rules  specifically 
provide  for  the  participation  of  persons 
that  seek  to  introduce  specific  and 
appropriate  evidence  with  respect  to  an 
applicant's  safety  fitness  for  our 
consideration  in  an  application 
proceeding.  See  49  CFR  1160.93(g)  and 
49  CFR  1168.4(d)(5).  Further,  once  an 
applicant  obtains  authority  to  perform 
transportation,  it  is  obliged  to  conduct 
its  operations  in  conformance  with  all 
applicable  Commission  rules  and 
regulations,  including  those  pertaining  to 
safety.  Finally,  the  Secretary  of 
Transportation  has  been  directed  to 
establish  minimal  levels  of  public 
liability  and  property  damage  insurance. 
Although  the  Act  and  Commission 
regulations  do  not  extend  insurance 


'These  reRulations  are  set  forth  dt  4a  CFR  Parts 
171  to  179.  and  Parts  330  to  399 


requirements  to  operations  conducted  in 
intrastate  commerce,  intrastate  carriers 
performing  under  our  jurisdiction 
nevertheless  are  to  comply  with  the 
insurance  regulations  at  49  CFR  Part 
1043  insofar  as  they  are  authorized  also 
to  perform  interstate  operalions. 

The  final  rules  adopt  the  procedures 
now  used  to  process  applications,  as 
fully  discussed  in  the  notice.  An 
application  is  reviewed  to  determine  if  it 
is  complete.  If  so.  notice  of  the 
application  is  published  and  a  threshold 
finding  is  made  that  applicant 
established  a  prima  facie  case  that  it  is 
fit.  willing,  and  able  to  perform  the 
requested  service.  If  an  application  is 
materially  incomplete,  it  will  be 
rejected.  When  the  notice  is  published, 
the  burden  of  proof  shifts  to  protestanls 
to  establish  that  a  grant  of  the 
application  is  not  warranted.  Protestants 
are  entitled  in  every  application 
proceeding  to  rebut  an  applicant's 
threshold  showing  and  place  the  fitness 
findings  or  the  veracity  of  applicant's 
testimony  in  issue  through  specifically 
controverting  evidence.  We  will  deny  an 
application  only  if  the  opponents 
successfully  rebut  applicant's  fitness 
showing  or  persuasively  meet  either  of 
the  two  statutory  standards  of  proof,  as 
discussed  below. 

Protestants 

Qualifications 

To  oppose  an  application,  a  carrier 
must  meet  certain  qualifications.  The 
Act  adopts  the  same  qualifications 
enacted  in  the  Motor  Carrier  Act  of  1980. 
These  qualifications  are  included  m  the 
regulations  to  govern  passenger 
applications  under  the  Act,  which  are  in 
Appendix  B  and  Appendix  C. 
respectively,  at  49  CFR  1160.93(e)-{g) 
and  49  CFR  1168.4(d)(5). 

Grounds  for  Opposition 

The  grounds  upon  which  an 
application  can  be  opposed  depends 
upon  the  type  of  motor  passenger 
service  that  applicant  seeks  authority  to 
perform.  All  applications  may  be 
opposed  on  the  basis  of  safety  fitness 
and  the  veracity  of  an  applicant's 
evidence.  Certain  applications  maybe 
opposed  solely  on  these  "fitness-only" 
grounds.  These  include  apphcations  to 
perform  contract  carrier  operations. 
operations  that  fall  within  three 
specifically  described  service  categories 
where  other  means  of  tr.-jnsportation 
have  been  reduced,  and  privately 
funded  charter  or  special  operations  not 
within  the  three  specific  ser\'ice 
categories. 
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Applications  for  interstate  authority 
to  perform  regular-route  operations  or  to 
perform  any  service  by  a  recipient  of 
governmental  financial  assistance  for 
the  purchase  or  operation  of  a  bus  may 
also  be  opposed  on  the  grounds  that  the 
transportation  to  be  authorized  is  not 
consistent  with  the  pubHc  interest.  In 
addition,  intrastate  applications  filed 
under  the  provisions  of  49  U.S.C. 
10922(c)(2)[B)  also  may  be  opposed  on 
public  interest  grounds.  The  comments 
include  a  number  of  concerns  regarding 
the  interpretation  and  application  of  the 
"public  interest"  test  in  a  pertinent 
application  proceeding. 

The  applications  are  presumed  to  be 
consistent  with  the  public  interest. 
Protestants  opposing  these  three  types 
of  applications  bear  the  burden  of 
providing  sufficient  evidence  to  negate 
this  presumption.  The  Act  specifies  four 
factors  to  be  considered  by  the 
Commission  in  making  the  public 
interest  determination.  The  ABA 
contends  that  a  protestant  "is  not 
required  to  present  evidence  on  one  or 
more  of  the  criteria"  in  order  to  satisfy 
its  burden  of  proof,  "because  the 
controlling  standard  is  whether  the 
protestant  has  shown  that  a  grant  of 
operating  authority  would  not  be 
consistent  with  the  public  interest ' 
(ABA  comments  at  7).  The  Commission 
is  directed,  however,  to  make  its  public 
interest  findings  based  on  consideration 
of  the  four  factors — the  national 
transportation  policy,  the  value  of 
competition  to  the  traveling  and 
shipping  public,  the  effect  on  small 
community  service,  and  whether 
issuance  of  the  certificate  would  impair 
the  ability  of  any  other  motor  common 
carrier  of  passengers  to  provide  a 
substantial  portion  of  the  service  it 
provides  over  its  entire  regular-route 
system. 

The  type  and  quantity  of  the  evidence 
that  a  protestant  should  submit  to 
demonstrate  that  a  grant  would  not  be 
consistent  with  the  public  interest  is  not 
specified,  but  surely  a  discussion  of 
these  factors  would  be  informative  on 
the  issue — though,  as  the  ABA  says,  not 
required.  The  Act  requires  the 
Commission  to  take  into  account 
whether  there  has  been  a  long-term 
reduction  in  service  along  the  route 
proposed  to  be  served  by  the  applicant 
in  weighing  the  public  interest  factors, 
and  give  that  evidence  substantial 
weight  if  the  reduction  is  significant. 
Also  in  making  public  interest  findings 
under  the  Act.  the  Commission  may 
consider  the  effect  of  multiple 
applications  filed  by  an  applicant  and 
may  consolidate  several  applications  so 
that  their  cumulative  effect  on 


competition  can  be  gauged.  Overall, 
however,  it  is  crucial  to  recall  Congress' 
emphasis  that  entry  is  to  be  easier  under 
the  Bus  Act  than  it  is  for  motor  carriers 
of  property  under  the  Motor  Carrier  Act 
of  1980.*  Specifically,  we  wish  to  re- 
emphasize  that  the  impairment  test  is  a 
systemwide  test.  A  protestant  relying  on 
this  criterion  is  required  to  establish  that 
granting  the  application  would 
materially  jeopardize  its  ability  to 
continue  operating  a  substantial  portion 
of  its  entire  regular-route  system, 
including  the  routes  of  its  subsidiaries 
and  affiliates. 

The  independent  members  of  the 
National  Trailways  Bus  System  are  50 
independently  owned,  operated,  and 
managed  bus  companies  of  the  National 
Trailways  Bus  System.  They  are  small 
carriers  engaged  in  regular-route 
operations  in  six  or  fewer  states.  They 
urge  the  Commission  to  accord 
significant  weight  to  the  impairment  test 
and  the  value  of  competition  to  the 
traveling  and  shipping  public.  In  a 
similar  vein,  DOT  contends  that 
although  the  Act  is  intended  to  ease 
entry  and  promote  competition,  small 
carriers  must  be  assured  of  protection 
by  our  balancing  of  the  public  interest 
factors. 

Congress  recognized  that  small 
carriers  are  least  able  to  cope  with  a 
complicated  and  time-consuming 
regulatory  structure  and  that  less 
regulation  should  enable  smaller 
carriers  to  experiment  with  new 
services.  The  Commission  is  committed 
to  the  guidelines  in  the  national 
transportation  policy  which  encourage 
the  existence  of  competitive  services 
that  are  efficient  and  effective  in 
meeting  the  public's  transportation 
requirements.  Consideration  of  the 
effect  of  an  appUcation  upon  service  to 
small  communities  and  upon  commuter 
bus  operations  is  given  particular 
emphasis  in  the  public  interest  factors, 
which  services  often  are  performed  by 
smaller  carriers.  Due  regard  to  the 
ability  of  small  carriers  to  compete  is 
intended  by  the  impairment  test. 

Congress,  however,  emphasizes  that 
the  paramount  consideration  is  the 
benefits  to  be  derived  by  the  public  and 
not  the  protection  of  carriers.  The 
impairment  test  is  only  one  of  four 
factors  to  be  considered  by  the 
Commission  and  the  other  factors. 
including  the  value  of  competition,  are 
to  be  given  equal  weight  in  making  the 
public  interest  determination.  Existing 
carriers  have  the  ability  to  compete  with 
various  marketing  programs  and  to  offer 


"Report  of  the  House  Committe  on  Public  Works 
,ind  Tranaporldtion  on.  H.  Rep.  No.  334.  97tii  Cong.. 
tst  Sess  29  (1982)  (House  Report). 


innovative  service  by  offering  a  variety 
of  price  arid  quality  options. 

Reply  statement  to  public  interest 
opposition.  Several  parties  request 
clarification  as  to  the  extent  and  nature 
of  the  contents  of  an  applicant's  reply 
statement  in  an  application  opposed  on 
public  interest  grounds.  The  ABA  and 
Greyhound  argue  that  they  should  not 
be  precluded  from  submitting  reply 
evidence  within  the  scope  of  the  public 
interest  factors  whether  or  not 
specifically  addressed  by  protestant. 
Our  position  is  that  an  applicant's  right 
to  submit  evidence  in  reply  to  opposition 
based  upon  the  public  interest  test 
should  not  be  limited  to  rebuttal  in 
direct  response  to  a  protestant's 
preferred  evidence.  Evidence  or 
argument  is  proper  on  reply  if  it  is 
material  and  relevant  in  making  the 
public  interest  determination.  To 
overcome  the  presimiption  that  an 
application  is  in  the  public  interest,  a 
protestant's  burden  of  proof  rests  upon 
consideration  of  four  specified  factors. 
Even  though  a  protestant  may  choose 
not  to  rely  upon  all  of  the  applicable 
factors  in  opposing  an  application,  the 
Commission  is  required  to  give  them 
equal  weight  in  making  the  public 
interest  determination.  We  emphasize, 
however,  that  the  presumption  is  in 
applicant's  favor.  Additional 
information  upon  reply  merely  to  bolster 
the  presumption  would  not  necessarily 
contribute  pertinent  information  to  the 
record  nor  otherwise  serve  a  useful 
purpose.  Evidence  in  direct  rebuttal  to 
reassert  the  presumption  where 
specifically  challenged  by  a  protestant 
would  be  material  and  relevant. 

An  apphcant  is  required  to  submit  its 
case-in-chief  with  its  application,  and,  in 
order  to  meet  its  burden  of  proof  under 
the  fitness  standard,  applicant  need  not 
submit  pubhc  interest  evidence.  For  an 
applicant  to  anticipate  opposition  at  the 
threshold  stage  of  the  proceeding  and 
include  evidence  to  bolster  an 
unchallenged  presumption  by 
addressing  all  of  the  public  interest 
factors  and  the  variety  of  issues 
potentially  within  the  scope  of  the 
public  interest  test  is  adniinistratively 
undesirable  and  contrary  to  the  spirit  of 
the  Bus  Act.  Nevertheless,  we  do  not 
intend  to  prevent  applicants  from  having 
the  opportunity  to  introduce  whatever 
evidence  (of  a  relevant  and  material 
nature)  they  choose  in  filing  the  case-in- 
chief.  "The  provisions  in  the  existing 
regulations  for  legal  argument,  therefore, 
included  in  the  passenger  regulations  at 
49  CFR  1160.75(1)  and  49  CFR 
1168.3(b)(5). 

Furthermore,  the  standard  prohibition 
agai.ist  new  evidence  in  reply 
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statements  is  includec^in  the 
regulations.  The  ABA  points  out  that  the 
provision  was  omitted  from  our  notice  of 
the  proposed  passenger  regulations  at  49 
CFR  1160.83.  Under  Commission 
procedures,  an  applicant  is  not  allowed 
to  submit  evidence  on  reply  other  than 
that  which  rebuts  or  further  explains 
matters  previously  raised,  inasmuch  as 
broadening  a  proceeding  at  the  reply 
stage  to  include  new  evidence  without 
further  reply  from  the  protestant  is  not 
proper.  Evidence  submitted  by  an 
applicant  in  reply  to  a  protest  in  a  public 
interest  apphc^tion  is  not  improper 
reply  evidence  if  it  addresses  the  factors 
upon  which  the  public  interest 
determination  is  made.  Where  the  public 
interest  issue  is  raised  by  a  protestant,  it 
"opens  the  door"  for  the  Commission's 
consideration  of  all  four  factors. 

The  ABA  contends  that  the  15-day 
period  within  which  an  applicant  is 
required  to  file  a  statement  in  reply  to  a 
protest  may  be  insufficient  time  in 
which  to  compile  evidence  which 
adequately  addresses  all  of  the  public 
interest  factors.  We  conclude  that  the 
existing  time  frame  is  appropriate  and 
allows  applicant  sufficient  opportunity 
to  prepare  and  file  a  proper  reply.  In 
most  cases,  an  applicant  should  be  able 
to  directly  rebut  specific  evidence 
proffered  by  protestant  to  reassert  the 
statutory  presumption  and,  should  it 
wish,  submit  any  additional  material 
pertinent  to  the  public  interest 
determination.  As  noted  above,  an 
applicant  also  has  the  opportunity  to 
submit  any  relevant  evidence  with  its 
application  as  part  of  the  case-in-chief. 

"Commuter bus" test.  Finally, 
applications  for  intrastate  authority  filed 
under  §  10922(c)(2)(A)  may  be  protested 
on  the  basis  that  the  transportation  to  be 
authorized  would  directly  compete  with 
a  commuter  bus  operation  and  would 
have  a  significant  adverse  effect  on 
commuter  bus  service  in  the  area  in 
which  the  competing  service  will  be 
performed.  Congress  intended  that  the 
Bus  Act  not  be  implemented  in  such  a 
way  as  to  hamper  the  efforts  being  made 
by  Federal,  State,  and  local  governments 
to  maintain  and  increase  commuter  bus 
services  provided  by  public  and  private 
carriers.  The  national  transportation 
policy  requires  that  commuter  bus 
operations  be  provided  and  maintained. 
Protestant  can  show  applicant  to  be 
directly  competing  with  a  commuter  bus 
operation  even  if  the  service  to  be 
authorized  does  not  have  all  of  the 
characteristics  of  commuter  bus 
operations.  The  Bus  Act  defines 
commuter  bus  operations  to  include 
shorthaul,  regularly  scheduled 
passenger  service  used  primarily  by 


passengers  using  reduced  fare,  multiple, 
or  commutation  tickets  during  morning 
and  evening  peak  period  operations.  49 
U.S.C.  10102(5). 

We  solicited  comments  on  how  to 
determine  significant  adverse  effect. 
Greyhound  emphasizes  that  the 
protestant  in  both  the  intrastate 
application  and  restriction  removal 
proceedings,  which  also  may  be 
opposed  on  the  basis  of  the  "commuter 
bus"  test,  must  demonstrate  that  its 
directly  competitive  commuter  bus 
service  would  be  significantly  adversely 
affected  not  only  over  the  route 
proposed  in  the  application,  but 
throughsi^t  the  entire  area  in  which  the 
competing  service  will  be  performed. 
The  Bus  Act  does  require  us  to  consider 
the  area-wide  impact  of  a  grant. 
although  the  extent  of  the  area  is  not 
defined.  Further,  Congress  directed  that 
the  area-wide  impact  must  be  assessed 
with  respect  to  all  commuter  bus 
services  in  the  area  and  not  merely  on 
protestants'  services,  and  that  all  of 
those  services  be  shown  prospectively 
to  experience  a  significant  adverse 
effect.  We  have  determined  that  it 
would  be  most  appropriate  to  develop 
these  concepts  on  a  case-by-case  basis, 
as  the  ABA  suggests. 

Interstate  Service 

The  Bus  Act  introduces  new 
considerations  in  the  determination  of 
commodity  and  territorial  descriptions, 
as  well  as  in  determining  the  type  and 
extent  of  evidence  parties  may  provide. 
Further,  it  expands  the  scope  of 
operations  that  can  be  performed  under 
a  license  through  commodity,  territorial, 
and  mixing  pro\isions.  Because  of  the 
dramatically  reduced  entry  burden,  the 
Bus  Act  eliminates  many  traditional 
considerations  in  framing  the  scope  of  a 
service  request. 

All  interstate  motor  passenger 
applicants  will  refer  to  the  final  rules  at 
49  CFR  Part  1160,  Subparts  D  and  E  for 
guidance  in  the  areas  of  applying  for, 
and  opposing  requests  for,  new 
operating  authority.  Interstate  motor 
passenger  applicants  are  reminded  that 
general  rules  governing  the  application 
process  apply  to  all  forms  of  authority 
requests  and  now  appear  at  49  CFR  Part 
1160,  Subpart  C.  Appellate  procedures 
appearing  at  49  CFR  Part  1115  remain 
unchanged  and  also  apply  to  all 
applicants. 

Forms  of  Service 

The  Commission  will  continue  to 
authorize  motor  common  carrier 
passenger  transportation  only  over  a 
regular  route  and  between  specified 
places,  or  in  charter  or  special 
operations.  However,  certificates  to 


transport  passengers  now  include 
permissive  authority  to  handle 
newspapers,  baggage  of  passengers, 
express  packages,  or  mail  in  the  same 
vehicle  with  passengers,  or  baggage  in  a 
separate  motor  vehicle.  Consequently, 
all  motor  passenger  applicants  seeking 
certificated  authority  to  handle 
commodities  in  addition  to  passengers 
will  now  request  only  "passengers" 
instead  of  specifying  those  particular 
commodities. 

Charter  and  Special  Operations. 
Charter  operations  cnntpmplate  the 
transportation  of  groups  assembled  by 
someone  other  than  the  carrier,  who 
collectively  contract  for  the  use  of 
certain  equipment  for  the  duration  of  a 
particular  trip  or  tour.  The  mixinp 
provisions  of  the  legislation  now  allow  a 
carrier  which  has  charter  authority  to 
transport  more  than  one  group  of  charter 
passengers  in  the  same  motor  vehicle  at 
the  same  time.  See  49  U.S.C.  10g22(j)(3), 
We  see  no  reason  at  this  time  to 
promulgate  regulations  in  the  area.  We 
will  consider  regulations  in  the  future,  if 
necessary  to  protect  the  public. 

Special  operations  involve  the 
transportation  of  passengers  assembled 
into  a  travel  group  by  the  carrier  through 
its  own  sales  to  each  individual 
customer  of  a  ticket  covering  a 
particular  trip  or  tour  planned  or 
arranged  by  the  carrier.  Charter  and 
special  ser\'ices  are  designed  to  meet 
the  needs  of  persons  desiring,  on  an 
individual  or  group  basis,  to  travel  to 
particular  places  or  events,  as  opposed 
to  regular-route  operations  which 
contemplate  expeditious  service 
between  points  on  a  fixed  route. 

Under  49  U.S.C.  10922(j)(2),  interstate 
carriers  may  now  transport  special  or 
charter  passengers  and  regular-route 
passengers  in  the  same  vehicle  if  (1) 
they  hold  separate  authority  to  provide 
each  type  of  service,  and  (2)  the  mixing 
will  not  interfere  with  their  common 
carrier  obligation.  Accordingly,  in  these 
situations,  as  in  multiple  charter 
situations,  the  charter  group  would  not 
have  exclusive  use  of  the  vehicle. 

Applicants  seeking  charter  or  special 
rights  will  now  request,  at  a  minimum. 
authority  to  originate  service  at  all 
points  in  a  political  subdivision  of  a 
State.' To  provide  guidance  to  future 
applicants,  a  political  subdivision  of  a 
State  will  generally  be  considered  to  be 
a  parish  in  Louisiana,  judicial  district  in 
Alaska,  or  county  in  the  remaining 
States;  in  the  case  of  any  municipality 
(city,  town,  village)  which  is  not  part  of 


'The  exception  to  this  will  be  nher*  an  applicant 
proposes  to  provide  one  of  the  three  types  of  service 
listed  in  49  U.S.C.  10922(c)(4). 
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a  county,  or  whose  commercial  zone  is 
larger  than  the  county  in  which  it  is 
situated,  applicants  can  seek  authority 
from  all  points  in  that  municipality.  Our 
definition  is  essentially  that  adopted  as 
the  minimum  territory  for  property 
carriers  in  Ex  Parte  No.  55  (Sub-No. 
43A),  Acceptable  Forms  of  Requests  for 
Operating  Authority  (Motor  Carriers 
and  Brokers  of  Property],  364  LC.C.  432 
(1980).  and  that  offered  by  the  ABA  in 
its  comments. 

Applicants  are  strongly  encouraged  to 
seek  broad  territorial  grants  of 
passenger  authority.  Such  grants  will 
normally  allow  carriers  to  provide  a 
comprehensive  and  efficient  service  for 
the  traveling  public,  and  reduce  the  need 
for  multiple  filings. 

Because  all  motor  passenger 
certificates  now  include  permissive 
authority  to  provide  transportation  in 
round-trip  service,  charter/ special 
applicants  will  no  longer  request 
directional  authority,  i.e..  round-trip, 
two-way.  or  one-way.  Consistent  with 
this,  we  are  extending  the  definition  of 
"beginning  and  ending  at  *   *  *  and 
extending  to  *  *  *"  enunciated  in 
Mandrel!  Motor  Coach.  Inc..  Ext. — 
Charter  Operations.  132  M.C.C.  101 
(1980)  and  prior  decisions  to  include 
round-trip,  two-way,  and  one-way 
service  in  either  direction.  .Applicants 
will  request  territorial  authority  in  that 
form  or  in  nonradial  terms.  Authority 
issued  in  either  form  will  be  interpreted 
to  allow  applicants  to  perform  any  type 
of  service  (i.e.,  round-trip,  two-way.  one- 
way). This  approach  will  alleviate  fears 
expressed  by  the  ABA  that  our  grants 
may  not  authorize  purely  one-way 
operations. 

In  the  past,  various  types  of  vehicle 
restrictions/limitations,  such  as  those 
related  to  sightseeing  and  pleasure  tours 
and  limousine,  handicapped,  or 
executive  coach  services,  have  been 
requested  in  charter  and  special 
authority  applications.  Consequently, 
such  grants  of  authority  often  contained 
restrictive  language.  We  stongly  believe 
that  the  intent  of  Congress  and  the  spirit 
of  the  Act  render  such  restrictions 
obsolete.  Consequently,  we  do  not 
intend,  unless  good  cause  is  shown,  to 
include  restrictions  in  future  grants  of 
authority. 

Regular-Route  Operations.  Regular- 
route  service  is  scheduled  operations 
over  fixed  routes  and  between  fixed 
termini  according  to  a  predetermined 
plan,  often  serving  intermediate  points. 
A  regular-route  authorization  includes 
authority  to  perform  special  and  charter 
operations  over  the  subject  route. 

Territorial  requests  for  regular-route 
authority  will  remain,  for  the  most  part, 
in  their  present  form.  However,  because 


the  Act  provides  for  the  removal  of 
intermediate  point  restrictions  from 
existing  certificates,  applicants  will  now 
include  the  phrase  "serving  all 
intermedia-te  points"  in  their  requests. 
Off-route  points  sought  to  be  served  will 
continue  to  he  specifically  identified. 

Application  Types 

The  new  legislation  created  eight 
types  of  interstate  motor  passenger 
applications.  They  appear  in  our  new 
rules  at  49  CFR  1160.71  (a)  and  (b). 
Because  the  legislation  does  not  address 
the  scope  of  territorial  requests,  we  will 
allow  applicants  to  determine  that 
scope  As  noted  earlier,  all  certificated 
requests  for  commodity  aufhunty  will 
use  the  description  "passengers".  A 
discussion  of  the  various  application 
types  follows  and  the  various  forms  of 
authonty  requests  also  appear  in  the 
final  rules. 

Privately-Fundtd  Charter/Special 

Two  fitness-only  types  of  applications 
involve  requests  for  charter  or  special 
authority  filed  by  applicants  not 
receiving  governmental  financial 
assistance.  Applicants  qualifying  for  this 
type  of  application  should  request 
authority  in  the  following  form: 

To  operate  as  a  common  earner,  by  motor 
vehicle,  in  interstate  or  foreign  commerce, 
over  irregular  routes,  transporting 
passengers,  in 

operations, 
(charter,  special) 
(a]  beginning  and  ending  at  points  in 

(base  territory,  minimuni. 
political  subdivision 
of  a  statej 
and  extending  to  points  in 

:  or  (b) 

(radial  territory) 
bptween  points  in 


(nonradial  territory) 


The  above  radial-type  territorial 
description  is  identical  to  that  proposed 
by  the  ABA. 

\%  noted  earlier,  there  will  be  one 
exception  to  the  county-wide-minimum 
base  territory  requirement.  Because  of 
the  statutory  terminology,  applicants 
seeking  to  perform  one  of  the 
specialized  types  of  service  listed  in  49 
U.S.C.  10922(c)(4)  in  charter/special 
operations  will  use  specific  communities 
as  their  base  territory  in  lieu  of  county- 
wide  or  larger  territorial  descriptions. 

I0922(cl(4j  Applications.  The 
legislative  history  with  respect  to  the 
three  types  of  appUcations  listed  in  49 
U.S.C.  "10922(c)(4)  is  scant.  However. 
because  these  types  are  so  similar  to 
two  fitness-only  applications  in  the 
motor  property  i^a,  we  have  resorted 


to  that  legislative  history  as  well  as  to 
Ex  Parte  No,  55  (Sub-No.  43A),  supra,  for 
guidance  as  to  intent,  definitions,  and 
procedures. 

An  apphcant  filing  one  of  these 
applicafions  must  show  that  (1)  its 
proposal  falls  within  one  of  the 
designated  categories,  and  (2)  it  is  fit, 
willing,  and  able  to  conduct  the 
projxjsed  operation.  In  framing 
territorial  grants,  because  we  must 
conform  the  operation  authorized  to  the 
scope  of  the  statutory  definition, 
applicants  will  describe  their  base 
territorial  requests  in  terms  of  specific 
communities  rather  than  counties. 
States,  etc.  This  approach  is  identical  to 
that  taken  in  the  property  area. 

Community  Not  Regularly  Served. 
This  type  of  authority  is  designed  to 
encourage  passenger  service  for 
communities  with  a  chronic  lack  of 
service.  To  qualify,  an  applicant  need 
not  show  that  the  specific  community 
has  a  total  lack  of  passenger  service:  is 
experiencing  recurrent  problems  in  the 
form  of  urunet  demand  for  the  particular 
type  of  service  it  proposes.  The 
applicant  must  (1)  describe  the  location 
of  the  community  and  the  interstate  or 
other  major  highways  which  serve  the 
community,  and  (2)  state,  if  known,  the 
last  date  of  service  from  other  carriers 
and  their  identity,  and  the  subsequent 
dates  when  service  was  requested  from 
such  carriers. 

The  ABA  believes  that  the 
Commission  is  wrong  to  flatiy  reject 
imposition  of  intermediate  point 
restrictions  in  "community  not  regularly 
served"  applications,  particularly  before 
any  cases  have  arisen.  The  ABA  argues 
that  the  use  of  restrictions  would  be 
preferable  to  our  proposal  to  dismiss 
applications  in  cases  of  perceived 
misuse.  Because  we  believe  that  the 
imposition  of  intermediate  point 
restrictions  is  not  in  accordance  with 
Congress'  desire  to  encourage 
applicants  to  provide  this  particular  type 
of  service,  we  will  prohibit  their  use  in 
these  applications. 

Rail  or  Commercial  Air  Substitution. 
This  type  of  authority  is  issued  as  a 
direct  substitute  for  discontinued  rail  or 
commercial  air  passenger  service  if  the 
abandonment  of  either  or  both  results  in 
a  community  not  having  any  rail  and 
commercial  air  passenger  service,  and  if 
the  application  is  filed  within  180  days 
of  the  abandonment.  The  180-day  filing 
period  begins  to  run  either  on  the 
effective  date  of  the  certificate  of 
abandonment  issued  by  the  appropriate 
government  agency  or,  in  a 
noncertificate  case,  on  the  date  of 
another  pronouncement  by  that  agency 
regarding  the  abandonment. 
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Where  the  railroad  or  commercial 
airline  has  abandoned  the  line  prior  to 
the  filing  of  the  application,  the 
applicant  must  identify  the  points  on 
that  line  at  which  all  service  has  been 
abandoned  and  certify  that  each  of  the 
points  it  seeks  to  serve  no  longer  has 
any  rail  and  commercial  air  passenger 
service  available  to  it.  The  applicant 
must  also  provide  the  effective  dates  of 
the  certificates  of  abandonment  or  the 
dates  of  the  appropriate  agency's 
pronouncements  on  the  abandonments. 
Finally,  the  applicant  must  indicate  the 
location  of  the  points  sought  to  be 
served  by  cross-referencing  each 
specific  community  to  the  particular 
abandonment  proceeding  relied  upon. 

In  situations  where  applications  are 
filed  before  the  actual  abandonment 
takes  place,  the  applicant  must  certify 
that  after  rail  or  commercial  air 
passenger  service  ceases  on  the  line  to 
be  abandoned,  no  rail  and  commercial 
air  passenger  service  by  any  carrier  will 
remain  to  the  involved  community.  In 
these  situations,  the  Commission  will 
issue  the  certificate  with  the  condition 
that  operations  may  begin  only 
following  certification  by  the  applicant 
in  an  affidavit  that  all  rail  and 
commercial  air  passenger  service  has 
actually  terminated.  These  procedures 
closely  parallel  those  used  in  the  motor 
property  area  for  analogous  "fitness 
only"  property  categories. 

Discontinued  Interstate  or  Reduced 
Intrastate  Service.  This  type  of  authority 
is  designed  to  replace  lost  interstate  or 
reduced  intrastate  passenger  service  to 
a  community.  Applicant  must  certify 
that  the  community  has  only  one 
interstate  motor  passenger  service 
available  and  provide  a  copy  of,  or 
appropriate  reference  to,  that  carrier's 
application  for  discontinuance  or 
reduction.  This  type  of  application  can 
be  filed  only  if  the  existing  carrier's 
discontinuance  request  has  been  filed 
under  49  U.S.C.  10925(c)  or  its  reduction 
request  under  49  U.S.C.  10935.  To  stress 
this  fact,  we  have  inserted  those  specific 
section  references  at  49  CFR  1160.71 
ia)(5)  of  our  final  rules. 

Applicants  seeking  to  perform  one  of 
these  three  types  of  service  in  charter/ 
special  operations  will  describe  their 
requests  as  follows: 

To  operate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  commerce, 
over  irregular  routes,  transporting 
passengers,  in  (charter,  special)  operations, 
beginning  and  ending  at  (specific 
community(s)),  and  extending  to  points  in 
(radial  territory). 

Nonradial  territorial  descriptions  will 
not  be  accepted  or  approved  in  these 
applications  because  the  statutorily 


prescribed  community  distinction  would 
be  lost.  Regular-route  requests  will  be 
described  in  the  usual  manner;  however, 
one  of  the  termini  must  be  the  specified 
community  to  be  served. 

Financially- Assisted  Applications 

The  legislation  places  great 
importance  on  whether  an  applicant 
receives  governmental  financial 
assistance  for  the  purchase  or  operation 
of  buses,  or  is  an  operator  for  suc:h  a 
recipient.  Financially-assisted 
applications  fall  into  a  "public  interest ' 
category  rather  than  a  "fitness-only" 
category,  and  an  additional  basis  for 
opposition  is  available,  i.e.. 
inconsistency  with  the  public  interest. 

Capitol  Bus  Company  et  al..  and  the 
ABA  ask  us  to  define  the  term 
"governmental  financial  assistance." 
Capitol  fears  that  an  expansive 
definition  of  the  term  would  preclude  a 
great  majority  of  the  passenger  carrier 
industry  from  the  simplified  fitncss-only 
procedures  applicable  to  privately- 
funded  applicants. 

Although  Congress  did  not  define 
"financial  assistance."  the  legislative 
history  is  clear  that  de  minimus  forms  of 
aid  or  loans  are  not  intended  to  be 
included.  Consequently,  we  agree  with 
Capitol  that  revenues  received  from  the 
purchase  by  the  government  of  service 
contracts  should  not  be  included.  Also 
excluded  will  be  situations  where  an 
applicant  receives  a  subsidy  for  a 
specific  purpose,  e.g.,  passenger 
commuter  service,  but  proposes  in  its 
application  a  different  type  of  operation. 
Capitol  and  the  ABA  offer  specific 
definitions  of  the  term,  including 
percentage  figures.  However,  at  this 
time  we  will  not  adopt  such  a  rigid 
approach. 

The  ABA  also  suggests  that  we 
include  the  definition  in  the  application 
form  instructions,  and  there  advise 
charter/special  applicants  receiving  de 
minimus  assistance  not  to  check  the 
"financially  assisted"  box.  However,  we 
believe  that  the  application  form  is  not  a 
proper  place  for  such  a  definition  and, 
further,  that  the  Commission  rather  than 
the  applicant  should  make  the  financial 
assistance  determination.  Consequently, 
we  will  not  adopt  either  of  these 
suggestions. 

Applicants  seeking  to  perform  charter 
or  special  service  that  receive  any  type 
of  governmental  financial  assistance  for 
the  purchase  or  operation  of  buses,  or 
are  operators  therefor,  will  be  required 
to  (1}  check  the  "financially  assisted" 
box  on  the  application  form,  (2)  explain 
in  their  verified  statement  the  nature 
and  extent  of  such  assistance,  and  (3) 
insert  the  following  phrase  below  their 
caption  summary. 


Note. — Applicant  st,itps  that  it  receives 
gnvemmentai  findnLial  absistance. 

Prior  to  publication  in  ihc  Federal 
Register,  a  Commission  emplo\ee 
review  board  will  determine  whether 
the  applicant  is  "financially  assisted"  as 
that  term  is  defined  above.  If  if  is,  the 
note  will  remain  in  the  caption  summary 
to  alert  interested  persons  to  the  fact 
that  the  applicant  is  filing  a  "public 
interest"  application  which  may  be 
opposed  not  only  on  the  basis  of  fitness 
but  also  on  grounds  of  inconsistency 
with  the  public  interest   However,  if  the 
board  determines  that  the  applicant 
receives  only  de  minimus  aid  or  is 
otherwise  not  "financially  assisted,"  the 
caption  summary  will  be  published 
without  the  note,  indicating  a  "fitness- 
only"  type  application. 

Finally,  because  Congress  did  not 
qualify  "governmental,"  the  term  will 
apply  to  any  and  all  government 
entities — Federal,  State,  and  local. 

Contract  Applications 

Motor  contract  passenger  service 
contemplates  the  transportation  of 
passengers  for  compensation  under 
contmuing  agreements  with  a  person  or 
a  limited  number  of  persons,  (a)  by 
assigning  motor  vehicles  for  a 
continuing  period  of  time  for  the 
exclusive  use  of  each  person,  or  (b) 
designed  to  meet  the  distinct  needs  of 
each  person.  See  49  U.S.C.  10102  (14)(A). 
Although  the  Bus  Act  deletes  the 
requirement  that  the  Commission 
determine  whether  the  proposal  is  or 
will  be  consistent  with  the  public 
interest,  applicants  are  still  required  to 
demonstrate  that  their  proposal  qualifies 
as  contract  carriage.  To  do  so,  contract 
applicants  will  continue  to  list  in  their 
application  the  persons(s)  or  firm(s)  to 
be  served,  and  to  state  whether  they  will 
dedicate  equipment  to  the  contracting 
party  or  furnish  transportation  services 
designed  to  meet  that  party's  distinct 
needs.  Also,  as  the  "limited  number  of 
persons"  proviso  remains  in  the  motor 
passenger  area,  applicants  will  be 
required  to  indicate  the  names  and 
addresses  of  persons  or  shippers  with 
whom  they  already  have  contractual 
arrangements  so  that  the  Commission 
may  determine  whether,  in  the  event  of 
a  grant,  they  will  continue  to  serve  a 
limited  number  of  persons.  This 
requirement  necessitates  a  change  in  our 
proposed  rules  concerning  the  contents 
of  the  verified  statement  at  49  CFR 
1160.75(ej. 

Under  the  Bus  Act.  motor  passenger 
carriers  are  now  included  in  the 
Commission's  conversion  procedures. 
Upon  application  by  a  holder  of  a 
permit,  upon  compla  int.  or  upon  the 
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Commission's  own  initiative,  a  permit 
may  be  converted  to  a  certificate  if  the 
Commission  determines  that  operations 
under  that  permit  do  not  conform  to  the 
operations  of  a  contract  carrier  but. 
rather,  are  those  of  a  common  carrier. 

Contract  authority  can  be  issued  in 
charter,  special,  or  regular-route  form, 
although  permits  are  not  necessarily 
limited  to  one  of  those  three  forms.  As 
the  permissive  commodity  authority 
provision  of  the  Bus  Act  does  not  extend 
to  contract  requests,  applicants  seeking 
permits  will  continue  to  request  specific 
authority  for  baggage,  newspapers,  mail, 
express  packages,  or  baggage  of 
passengers  in  a  separate  motor  vehicle, 
as  may  be  the  case.  Passenger  contract 
applicants  will  determine  the  territorial 
scope  of  their  operations. 

Motor  passenger  contract  requests  for 
charter  or  special  authority  will  appear 
as  follows: 

To  operate  as  a  contract  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  commerce, 
over  irregular  routes,  transporting  (specified 
commodity(s)),  in  (charter,  special) 
operations,  (a)  beginning  and  ending  at  points 
in  (base  territory,  minimum:  political 
subdivision  of  a  State),  and  extending  to 
points  in  (radial  territory):  or  (b)  between 
points  in  (nonradial  territory),  under 
continuing  contract(s)  with  (domicile)  of 
(company). 

Regular-route  contract  requests  will 
be  in  the  same  form  as  at  present, 
except  that  intermediate  point 
restrictions  will  not  be  accepted. 

Intrastate  Service 

The  Commission  is  authorized  for  the 
first  time  to  issue  authority  to  perform 
operations  entirely  in  one  State.  The 
preemption  of  state  bcensing  authority 
extends  only  to  regular-route 
transportation  by  carriers  which  hold 
interstate  authority  to  perform  over  that 
route  in  interstate  commerce. 

Basis  for  A  uthority 

Trailways.  Greyhound,  and  the  ABA 
urge  that  any  authority  which  authorizes 
an  underlying  regular-route,  interstate 
operation  is  a  proper  basis  for  issuance 
of  an  intrastate  certificate.  The 
Commission,  they  argue,  is  empowered 
to  issue  an  intrastate  certificate  on  any 
route  over  which  a  carrier  is  authorized 
to  conduct  interstate  operations.  These 
routes  include  not  only  service  routes 
and  alternate  routes  issued  in 
certificated  authorities,  but  alternate 
routes  issued  in  deviation  notices. 
Greyhound  and  Trailways  point  out  that 
they  hold  several  hundred  deviation 
notice  authorities  and  that  a  large 
percent  of  their  operations  are 
performed  pursuant  to  these  authorities. 


Congressional  intent  and  the  plain 
language  of  the  statute  do  not  limit  our 
consideration  of  the  type  of  authority  or 
the  type  of  route  on  which  an  intrastate 
application  may  be  based,  except  that  it 
must  be  an  authority  pursuant  to  which 
an  applicant  may  provide  regular-route 
transporation  of  passengers  in  interstate 
commerce.  Congress  intended  by  the 
preemption  provision  to  remove  the 
problem  of  closed  door  intrastate 
policies  on  interstate  operations  and 
allow  intrastate  entry  on  "interstate 
routes"  to  ensure  that  the  full  benefits  of 
the  Bus  Act  are  realized.  Senate  Report, 
supra  at  16.  Unless  all  routes  over  which 
.interstate  operations  may  be  conducted 
are  a  basis  for  issuance  of  intrastate 
authority  by  the  Commission,  the  goals 
of  the  Act  to  promote  the  economic 
viability  and  operational  flexibility  of 
the  bus  industry  would  not  be 
accomplished.  In  performing  regular- 
route  operations,  a  carrier  is  authorized 
to  conduct  operations  over  service 
routes.  A  carrier  also  may  be  authorized 
to  perform  over  various  types  of 
alternate  routes,  which  are  considered 
incidental  to  the  service  routes.  Service 
routes  are  authorized  in  certificates. 
Alternate  route  authorities  may  be 
issued  in  a  certificate  or  as  a  deviation 
notice  and  may  be  acquired  in  a  regular 
application  proceeding  or  under  the 
Passenger  Motor  Carrier  Superhighway 
Rules  and  Deviation  Rules.' Regardless 
of  the  procedures  by  which  they  are 
acquired,  these  routes  and  the 
authorities  which  authoirize  the 
performance  of  operations  over  them 
properly  may  be  considered  as  a  basis 
for  issuance  of  a  certificate  to  provide 
intrastate  transportation  within  the 
provisions  of  the  Bus  Act. 

Trailways  contends  that  the  proposed 
rules  at  Appendix  B  and  C  should  be 
modified  to  clarify  the  types  of 
authorities  which  form  a  proper  basis 
for  issuance  of  intrastate  authority.  It 
requests  that  we  adopt  the  modifications 
to  the  regulations  set  forth  by  the  ABA 
in  Appendix  I  of  the  ABA  comments. 

As  the  ABA  indicates,  the  regulations 
at  49  CFR  1160.75(k)  and  1160.76(b)  and 
at  49  CFR  1168.3(b)(3),  1168.3(c), 
1168.3(d).  and  1168.3(e)  require  applicant 
to  submit  copies  of  the  interstate 
authority  upon  which  the  intrastate 
application  is  based,  a  draft  certificate 
in  the  same  format  as  the  underlying 
interstate  authorities,  and  a  caption 
summary  of  the  proposed  service 


'The  Passenger  Motor  Carrier  Superhighway 
RuJes  and  Deviaboi]  Rules  at  49  CFR  1042.1  and 
1042.2  (made  effective  (anoary  30. 1970).  represented 
an  atlempt  by  ihe  Commission  to  liberalize  and 
simplify  the  means  for  motor  operators  to  obtain 
certain  superhighway  and  deviation  operating 
authority. 


identifying  all  of  the  underlying 
interstate  authorities.  AppHcant  is 
requested  to  submit  copies  of,  or 
identify  or  describe,  the  interstate 
authorities  which  authorize  the  regular- 
route  service  upon  which  the  application 
is  based.  These  provisions  already  allow 
a  certificate,  a  deviation  notice,  or  any 
other  form  of  authorization  to  serve  as 
the  basis  for  issuance  of  an  intrastate 
certificate.  We  have,  however,  modified 
the  rules  to  describe  more  specifically 
the  information  to  be  provided  by  an 
intrastate  applicant  with  respect  to  the 
underlying  routes  and  authorities. 

Dormant  Routes.  Virginia  argues  that 
a  carrier  should  not  be  allowed  to  obtain 
intrastate  authority  over  an  interstate 
route  which  is  dormant.  It  requests  that 
the  regulations  be  modified  to  require  an 
applicant  to  certify  that  it  actually  is 
operating  over  an  interstate  route  over 
which  intrastate  authority  is  sought,  or 
take  action  to  cancel  dormant  interstate 
authorities.  There  is  no  requirement  in 
the  Act.  nor  in  our  regulations,  that  a 
carrier  be  actively  operating  over  an 
interstate  route  as  a  precondition  to 
filing  an  intrastate  application.  The 
statute  requires  only  that  a  carrier 
establish  that  it  is  authorized  to  provide 
interstate  transportation  of  passengers 
on  a  route  over  which  it  seeks  to  provide 
regular-route  intrastate  transportation. 

The  extent  of  a  carrier^  performance 
under  its  authorities  is  not  a  factor  upon 
which  a  grant  of  authority  is  to  be 
based.  Congress  found  that  new  entry 
procedures  were  needed  to  insure  a 
carrier's  ability  to  perform  efficient, 
effective,  and  responsive  service  over  its 
interstate  routes,  and  did  not  impose 
limitations  related  to  dormancy.  The 
Commission  does  not  require  carriers  to 
cancel  dormant  routes.  To  institute  such 
a  policy  now  not  only  serves  no  useful 
purpose  but  is  contrary  to  the  intent  of 
Congress. 

Consolidation  of  Requests  in  a  Single 
Application 

The  proposed  rules  would  permit  an 
applicant  to  combine  underlying 
interstate  authorities  in  a  single 
application  if  the  authorities  are 
reasonably  related.  We  solicited 
comments  to  determine  the  factors  on 
which  to  base  a  finding  that  authorities 
are  reasonably  related.  ABA  and 
Trailways  request  that  we  allow 
authorities  to  be  combined  to  the  extent 
that  the  service  requests  are  clear  and 
the  application  not  so  large  as  to  deprive 
interested  persons  of  reasonable  notice 
and  the  Commission  of  reasonable 
opfKjrtunity  to  consider  the  application 
fully.  However,  we  note  that  reasonably 
related  authorities  could  include  a 
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certificate  authorizing  service  over  a 
regular  service  route  and  those 
incidental  aothorities  to  perform  over 
alternate  routes.  Authorities  also  could 
be  related  geographically  or  by  separate 
operations.  We  recognize,  however,  that 
the  nature  of  bus  operations  is  such  that 
a  carrier's  authorities  are  often 
interrelated.  Thus,  we  will  consider  ail 
of  these  factors,  and  make  our 
determinations  on  a  case-by-case  basis. 

ABA  and  Trailways  request  that 
Trailways  and  its  19  subsidiaries  be 
allowed  to  combine  their  authorities  as 
a  basis  for  a  single  application  and  be 
considered  a  single  applicant  to  reduce 
the  filing  fees.  They  also  argue  that  as 
the  impairment  test  is  to  be  applied  on 
the  basis  of  affiliated  protestants,  then 
consistency  requires  their  treatment  as  a 
single  applicant.  In  the  past,  a  Trailwyys 
subsidiary  has  filed  for  authority  and 
conducted  operations  as  a  separate 
applicant  under  a  separate  docket 
number  which  embraces  extensive 
authorities.  They  are  separate  entities 
and,  under  the  Trailways  corporate 
structure,  retain  an  individual  identity. 
The  Commission's  right  to  consider  an 
application  separately  or  in  combination 
with  other  applications  is  vvtil 
established  as  a  matter  of 
administrative  discretion.  Consideration 
of  applications  filed  by  a  single 
applicant  or  several  applicants  generally 
is  permitted  where  the  requests  mvolve 
similar  operating  rights.  The 
determination  is  based  on  the  concept  of 
fairness  to  all  parties  involved,  the 
effectiveness  of  Commission  procedures, 
and  the  public  interest.  See  IVestern 
Gillettp.  Inc..  Extension — Louisiana.  132 
M.C.C.325,  333  (1981);  Alterman 
Transport  Lines.  Inc..  Ext. — Hastings. 
Nebr..  94  M.C.C.  421,  423  (1904).  An 
applicant  may  not  request  consolidation 
of  its  application  with  those  of  other 
applicants  solely  on  the  basis  of 
corporate  affiliation.  The  considerations 
raised  by  Trailways  to  allow  distinct 
applicants  to  come  in  together  on  the 
basis  of  unrelated  authorities  do  not 
outweigh  our  administrative  and 
substantive  considerations. 
Furthermore,  considerations  which 
govern  applicants  and  their  applications 
are  different  from  those  governing 
protestants,  which  are  to  be  considered 
jointly  in  the  public  interest  application. 
The  affiliates  are  entitled,  however,  to 
request  consolidation  of  intrastate 
applications  filed  under  49  U.S.C. 
10922(c)(2)(B)  in  accordance  with 
Commission  practice  under  the 
provisions  at  49  CFR  1160.66  if  they  are 
requesting  similar  operating  rights. 
These  provisions  are  not  included  in  the 
90-day  intrastate  application  procedure. 


due  to  the  strict  time  constraints  in 
which  a  final  decision  must  be  reached 

Issuance  of  Intrastate  Certificate 

An  intrastate  certificate  cannot  be 
issued  except  on  the  basis  of  an  existino 
interstate  regular-route  authority  issued 
by  the  Commission.  Therefore,  we 
prof)osed  to  combine  llie  authorities  in  a 
single  certificate  and  supersede  the 
underlying  authorities. 

Trailways,  Inc.,  and  the  ABA  oppose 
that  proposal,  arguing  that  the 
certificate,  which  would  be  issued  under 
applicant's  next  avaiUble  docket 
number,  should  embrace  only  the 
intrastate  operations  authorized  in  the 
proceeding.  On  the  other  hand. 
Greyhound  endorses  includmg  the 
interstate  and  intrastate  authority  in  one 
certificate  as  consistent  with  the  goals 
of  the  Bus  Act  to  reduce  regulations  and 
administrative  handling.  We  agree.  As 
we  view  this  matter,  our  proposal  will 
have  several  salutary  effects. 
Duplication  of  descriptions  is  avoided, 
inasmuch  as  authorization  of  an 
intrastate  service  in  a  certificate 
containing  the  undurlymg  interstate 
routes  can  be  accomp!;shed  in  most 
cases  by  modificatitjns  to  the  underlying 
service  description.  The  proposal 
facilitates  Commission  processing  of 
these  applications  and  ensures 
expedited  issuance  of  rertificates.  An 
applicant  is  able  to  provide  a  draft 
certificate  with  the  application  which 
can  be  issued  upon  a  grant  by  simply 
copying  in  a  single  document  the 
underlying  interstate  aiilhorities 
indicating  the  modificalions  necessary 
to  describe  the  intended  intrastate 
sen'ice.  Furthermore,  ;i  combined 
certificate  prevents  ambiguities  in 
interpreting  a  carriers  regular-route 
operations  by  including  related 
authorities  together. 

We  find  the  arguments  against  our 
proposal  to  have  little  merit.  First,  it  is 
argued  that  a  combined  certificate 
would  prevent  an  applicant  from 
obtaining  intrastate  authority  on  the 
basis  of  a  deviation  notice,  inasmuch  as 
the  notice  is  not  a  certificated  authoniy 
and  would  not  be  able  to  be  reissued  m 
the  new  certificate  as  part  of  an 
applicant's  underlying  interstate 
authorities.  Although  deviation  notices 
were  never  issued  in  terms  of  a 
certificate,  they  nevertheless  may.  and 
do.  appear  on  certificates  These 
authorities  are  transferred  with  the 
regular  service  routes  to  which  they  are 
appurtenant  and  essentially  are 
considered  part  of  the  certificated 
authority.  The  form  in  which  the 
deviation  notice  appears  is  not 
determined  by  the  substance  of  the 
notice.  A  carrier  is  not  precluded  from 


indicating  the  deviation  notices  it 
possesses  together  with  related  service 
routes  in  a  certificate  authorizing  the 
service  routes.  As  with  the  olhr-r 
underlymg  authorities  relied  upon  by 
applicant  in  an  intrastate  apphcation. 
the  notice  would  appear  in  the  same 
format  as  the  underlying  notice,  which 
would  be  superseded.  Combining  a 
carrier's  service  route  authonfy  with  the 
incidental  alternate  route  authorities 
that  make  up  the  entire  mlersta'e 
operations  in  a  single  certificate  would 
eliminate  nnmeroos  separate  and  often 
small  authorities  and  consolidate 
related  authorities  to  i(.lent;fy  a 
particular  operation. 

Second,  Trailways  and  the  ABA 
contend  that  including  intrastate 
authority  in  the  certificate  authoriziiTg 
'he  underlying  interstate  operations 
would  be  awkward  because  both  the 
Slate  and  the  Commission  would  be 
asserting  jurisdiction  at  the  same  time 
over  the  same  certificate.  However,  a 
separate  intrastate  certificate  would 
also  be  subject  to  the  jurisdiction  of 
both  governments.  The  Commission 
would  be  responsible  for  licensing, 
while  the  State  would  exercise  its  power 
over  the  operations  authorized  by  the 
Commission  to  the  extent  allowed  by 
the  Act  and  not  otherwise  preempted. 

The  Commission  follows  these 
procedures  for  issuance  of  authorities 
for  applications  granted  under  the 
restriction  removal  procedures  at  49 
CFR  Part  1165.  The  rules  will  be 
modified  to  govern  passenger  restriction 
removal  requests,  as  well,  so  that 
applicants  holding  interstate  regular 
route  authorities  issued  before 
November  19, 1982,  over  which  they 
seek  to  remove  intermediate  point 
restrictions  and  to  obtain  intrastate 
operating  rights  will  be  filing 
applications  under  similar  90-day 
proceedings.* 

Trailways,  Inc..  and  the  ABA  request 
that  the  regulations  at  49  CFR  1160.75{k) 
and  1160.76(b)  and  at  49  CFR  1168.3(d) 
and  .3{e),  which  prescribe  the  contents 
of  the  draff  certificate  and  the  caption 
summary  to  be  submitted  by  an 
intrastate  applicant,  delete  references  to 


'ApplicHHls  filing  a  requesi  for  the  removal  of 
intermediate  point  restrictions  from  interslate 
authorities  which  also  (onn  the  basia  al  un 
application  (or  intrastate  autt>only  un<ier 
1II922<C|I2MA)  are  requested  to  infurm  the 
Commission  in  the  verified  statement  if  they  are 
filed  or  pendins  a'  the  !nme  time  so  Ih.a  ih<- 
certificate  in  the  applii.,.ii(>n  granted  1  .«■  itl.  r   s 
propeHy  the  aulbunties  Iwing  superspOr-<i    !  ii 
re^ulatioas  provide  al  49  CFR  116B.3(gJ  that 
intej-slale  authorities  issued  before  Noveml)er  19. 
1982.  may  lie  gobmitted  morr  than  one  ttme  undw 
the  rules  as  a  basis  for  an  intrastate  i«<|u<!St  as  weil 
ifS  for  «  restriction  n.moMil  n  gur'.' 
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superseding  authorities  and  include 
provisions  for  a  separately  issued 
intrastate  authority.  Since  we  have 
decided  to  issue  a  combined  certificate 
which  includes  the  intrastate  authority 
and  all  underiying  interstate  authorities, 
we  will  not  modi^'  the  rules  as 
requested.  Instead,  we  will  clarify  the 
rules  to  indicate  the  contents  of  the 
documents  and  the  procedures  to  be 
followed  in  issuing  the  certificate. 

Scope  of  the  Intrastate  Authority 

The  statute  provides  that  intrastate 
transportation  authorized  under  these 
provisions  shall  be  deemed  to  be 
transportation  otherwise  subject  to  the 
Commission's  jurisdiction.  The  scope  of 
the  services  which  can  be  performed  is 
interpreted  in  the  same  manner  as 
interstate  authorities,  except  to  the 
extent  otherwise  provided  by  the  Act 
and  our  rules  and  policies. 

In  the  notice,  we  proposed  to 
authorize  intrastate  operations  to 
include  service  at  all  intermediate  points 
on  the  route  over  which  an  applicant  is 
authorized  to  provide  interstate  service. 
Although  no  comments  specifically 
addressed  the  proposal.  Greyhound  and 
Trailways  generally  endorse  the  broad 
scope  of  authorities  to  be  issued  under 
the  Act.  Authority  to  perform  intrastate 
service  on  an  existing  interstate  route 
will  extend  to  all  intermediate  points  on 
that  route,  or  any  portion  of  the  route, 
regardless  of  whether  the  authority 
provides  for  transportation  on  the  route 
at  all  intermediate  points  in  interstate 
commerce.  Thus,  intrastate  authority 
granted  over  an  underlying  interstate 
route  with  intermediate  point 
restrictions  would  not  correspond  to  the 
scope  of  the  entire  operations 
authorized  in  the  underlying  route,  but 
would  be  granted  over  the 
corresponding  route.  The  statute 
provides  that  intrastate  authority  is  to 
be  issued  on  routes  over  which  an 
applicant  is  authorized  to  provide 
interstate  transportation.  No  limitation 
or  description  to  service  at  points  on  the 
route  appears  in  this  provision  of  the 
Bus  Act,  unlike  the  exit  or  restriction 
removal  provision.  Thus,  we  will  issue 
authority  on  the  carrier's  existing 
interstate  route  which,  by  its  terms,  does 
not  include  or  require  service 
limitations. 

Authority  to  serve  all  intermediate 
points  in  intrastate  commerce  will  be 
issued  on  interstate  routes  in  existing 
authorities  submitted  under  the  90-day 
procedures,  as  well  as  in  authorities 
granted  after  November  19, 1982.  This 
comports  with  our  intention  to  prohibit 
intermediate  point  restrictions  in  grants 
of  applications  for  interstate,  regular- 
route  authority  under  the  Bus  Act.  Thus, 


all  regular-route  authorizations, 
interstate  and  intrastate,  granted  under 
the  Bus  Act  will  provide  for  service  at 
all  intermediate  points  on  the  route. 
Regulatory  barriers  against  free  pickup 
and  discharge  of  passengers  within  one 
State  on  a  carrier's  interstate  route  were 
among  the  things  Congress  intended  to 
preempt.  Although  a  carrier  may  not  be 
providing  service  at  intermediate  points 
under  a  restricted  interstate  authority 
issued  before  November  19. 1982.  the 
authority  is  eligible  for  the  removal  of 
the  intermediate  point  restrictions. 
Deviation  notices  and  other  alternate 
route  authorities  are  eligible  as  well,  so 
that  all  forms  of  authority  which 
authorize  service  on  routes  over  which  a 
carrier  may  wish  to  obtain  intrastate 
rights  may  include  the  corresponding 
intermediate  point  service  granted  in  the 
intrastate  application.  This  policy 
eliminates  the  necessity  of  a  carrier 
obtaining  the  removal  of  intermediate 
point  restrictions  from  its  existing  routes 
as  a  prerequisite  to  obtaining  an 
unrestricted  intrastate  certificate. 

Service  description.  The  intrastate 
service  description  is  determined  by  the 
service  description  contained  in  the 
underlying  interstate  authorities.  Thus,  a 
route  may  cross  more  than  one  State 
line  and  include  off-route  points  in 
several  States.  An  applicant  is  required 
to  submit  a  draft  certificate  and  a 
caption  summary  of  its  proposal.  The 
draft  certificate  contains  the  interstate 
authorities  which  are  described 
completely  and  in  the  same  format  as 
they  appear  in  the  authority.  They  are 
indicated  separately  by  sub-number. 
The  proposed  service  is  to  be  described 
by  appropriate  modifications  to  the 
interstate  authorities.  Authorization  of  a 
service  exactly  as  described  may  be 
accomplished  by  prefacing  the 
operations  as  being  in  intrastate,  as  well 
as  interstate  and  foreign  commerce.  In 
restricted  interstate  authorities, 
intermediate  point  restrictions  and 
alternate  route  service  would  be 
designated  as  limited  to  interstate 
commerce.  Service  at  all  intermediate 
points  would  be  specifically  provided  in 
intrastate  commerce.  Where  an 
applicant  seeks  intrastate  authority  over 
a  portion  or  portions  of  an  existing 
authority,  those  portions  may  be 
specifically  designated  either  in  the  next 
or  separately  at  the  end  of  the 
description.  Where  a  draft  certificate  is 
based  on  more  than  one  interstate 
authority,  the  intrastate  service  is  to  be 
described  in  the  terms  of,  and  together 
with,  the  underlying  authorities  and  may 
not  be  described  elsewhere  in  the 
certificate.  In  all  instances,  the  appHcant 
is  to  rely  upon  standard  Commission 


procedures  for  describing  regular-route 
authorizations. 

Charter  or  special  operations.  The 
Bus  Act  prohibits  transportation  which 
is  in  the  nature  of  a  special  operation 
pursuant  to  a  certificate  issued  by  the 
Commission  to  provide  intrastate, 
regular  route  transportation.  Also, 
carriers  operating  under  intrastate 
certificates  issued  by  the  Commission 
are  not  allowed  to  mix  regular-route  and 
charter  or  special  operations  passengers 
in  the  same  vehicle,  as  may  interstate 
carriers  authorized  uner  the  Act.  unless 
the  carrier  has  the  appropriate  State 
authority  to  provide  charter  or  special 
service  and  the  State  authority  allows 
mixing.  See  49  U.S.C.  10922(i)(2). 
Congressional  intent  and  the  Act  make 
clear  that  intrastate  charter  and  special 
operations  remain  under  the  jurisdiction 
of  the  States  and  are  not  preempted  by 
the  Act.  Thus,  the  Commission  will  not 
issue  a  certificate  which  specifically 
authorizes  a  charter  or  special  operation 
in  regular-route  service,  nor  will  the 
issued  certificate  entail  the  inherent 
ability  to  perform  charter  or  special 
operations  which  otherwise  are  inherent 
in  interstate,  regular-route  passenger 
authorities. 

Jurisdiction. 

The  Bus  Act  preempts  State  licensing 
functions  over  bus  transportation 
performed  on  a  route  over  which  a 
carrier  holds  authority  to  provide 
interstate  transportation  of  passengers. 
States  continue  to  regulate  entry  of 
solely  intrastate  transportation  along 
other  routes. 

Virginia  requests  that  we  indicate  to 
what  extent  a  carrier  is  exempt  from 
State  law  and  regulations  when  it 
obtains  a  certificate  from  the 
Commission  and  that  we  define  those 
State  requirements  the  carrier  must 
satisfy  as  a  precondition  to  a  grant. 
Washington  requests  similar 
information  about  proposed  rate 
changes  for  intrastate  service. 

The  Bus  Act  provides  that  intrastate 
transportation  authorized  by  issuance  of 
a  certificate  by  the  Commission  is 
deemed  to  be  transportation  subject  to 
our  jurisdiction.  The  holder,  therefore,  is 
required  to  comply  with  Commission 
rules  and  regulations,  and  to  establish 
rates,  and  the  rules  and  pracfices 
pertaining  to  them,  in  the  same  manner 
as  do  interstate  carriers.  Not  later  than 
30  days  after  the  carrier  begins 
providing  intrastate  transportation,  it 
must  establish  under  the  law  of  the 
State.  State  rates,  rules,  and  practices  as 
are  applicable  to  the  transportation. 
Nevertheless,  intrastate  transportation 
authorized  under  the  Bus  Act  shall 
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remain  subject  to  the  Commission's 
jurisdiction.  Rates  established  under  the 
Commission's  regulations  will  remain  in 
effect  only  until  permanent  rates  are 
established  under  the  laws  of  the  State. 
At  all  times,  however,  the  intrastate 
transportation  may  be  suspended  or 
revoked  by  the  Commission  under  the 
provisions  of  Section  10925.  TTius.  in 
areas  not  governed  by  Federal 
legislation,  States  and  their  subdivisions 
may  make  reasonable  regulations 
affecting  commerce  under  our 
jurisdiction  so  long  as  they  are 
uniformly  applied  and  do  not 
discriminate  against  or  constitute  an 
undue  burden  on  or  an  obstruction  of 
commerce,  in  accordance  with  standard 
preemption  principles. 

Appfication  Proc«?dures 

Types  of  Applications 

Applications  for  a  certificate  to 
provide  intrastate  transportation  on  a 
route  over  which  applicant  is  authorized 
to  provide  interstate  transportation  are 
subject  to  one  of  two  application 
procedures,  depending  on  the  date  the 
interstate  authority  was  granted. 
Applications  for  intrastate  authority 
under  49  U.S.C.  10922(c)(2)(.A)  which  are 
filed  on  the  basis  of  an  interstate 
authority  issued  before  November  19. 
1982,  are  processed  under  a  90-day 
procedure  set  forth  in  Appendix  C. 
Because  of  the  tight  time  frame,  parties 
must  ensure  that  pleadings  are  timely 
filed  and  clearly  marked  "90  day 
Interstate  Application."  Applications 
based  on  interstate  authority  granted  or 
pending  after  November  19,  1982.  or  on  a 
concurrently  filed  interstate  request, 
which  are  filed  under  the  provisions  of 
49  U.S.C.  10922(c)(2)(B),  are  processed 
under  the  regular  180-day  procedures  for 
all  interstate  application  passengers  set 
forth  in  Appendix  B.  Intrastate  authority 
may  not  be  acquired  in  a  restriction 
removal  procedure  or  in  a  fitness-only 
proceeding,  as  some  comments  suggest. 

In  addition  to  an  OP-1  Application 
Form  and  a  verified  statement,  an 
applicant  must  establish  that  it  is 
authorized  to  perform  on  the  underlying 
interstate  route  by  submitting  copies  of 
the  interstate  authorities,  the  identity  of 
pending  applications,  or  a  request  for 
the  underlying  authority.  As  noted 
earlier,  applicants  must  also  submit  a 
draft  certificate  for  issuance  and  a 
caption  summary  for  publication. 
Further  an  applicant  may,  if  if  wishes, 
file  a  reply  statement.  In  90  day 
proceedings,  the  reply  must  be  filed 
within  five  days  of  the  due  date  of  the 
protest. 


Notice. 

The  Bus  Act  provides  that  reasonable 
notice  of  an  application  must  be  given 
interested  persons.  Applicant's  caption 
summary  is  published  in  the  Federal 
Register  to  inform  the  pu'biic.  We 
proposed  to  eliminate  the  requirement 
that  States  be  served  a  copy  of  the 
caption  summary.  Service  by  applicant 
of  an  application  will  still  be  required  at 
the  Commission's  regional  office  in  the 
area  where  an  applicant  is  domiciled. 
NARUC,  Alabama,  California,  Oregon. 
Vermont  and  Virginia  request  that 
affected  State  regulatory  agencies 
continue  to  receive  caption  summaries. 
They  argue  that  the  States'  interest  is  so 
\  ital  that  they  are  entided  to  direct 
notice  of  intrastate  applications,  and 
that  the  90-day  application  procedure 
iioes  not  allow  meaningful  participation 
by  commuter  bus  interests  without 
prompt  and  direct  notification. 
Otherwise,  they  argue,  a  carrier  could  be 
conducting  operations  no  longer  subject 
to  State  regulation  without  the  State's 
knowledge. 

VVe  agree  that  the  Stales  should  be 
notified  of  applications  for  intrastate 
authority  to  conduct  operations  within 
that  State.  This  information  is  important 
to  ensure  proper  implementation  of  the 
preemption  entry  provision  and  the 
proper  application  of  State  law  to 
transportation  wilbin  a  State's  borders 
by  passenger  carriers  authorized  by  the 
Commission.  Applicants  for  interstate 
passenger  authority  will  be  required  tu 
submit  a  copy  of  the  caption  summary  to 
the  State  agency  regulating 
transportation  in  intrastate  commerce 
where  applicant  is  proposing  to  perform 
operations.  This  will  not  impose  a 
significant  burden  upon  applicants,  who 
must  prepare  a  caption  summary 
anyway.  Prompt  notification  of  the 
States  will  ensure  that  their  interests  in 
these  proceedings  are  adequately 
protected. 

We  will  not,  as  some  .states  request, 
ri'quire  applicants  to  submit  a  copy  of 
the  entire  application  to  the  appropriate 
State  regulatory  body.  Such  a 
requirement  would  be  costly  and 
burdensome.  The  caption  summary 
contains  sufficient  information  to 
constitute  adequate  notice.  Further,  any 
interested  person,  which  includes  state 
government  agencies,  can  obtain  a  copy 
of  the  application  from  the  applicant 
within  3  days  of  a  written  request. 

Application  Fonn 

Changes  to  the  Application  Form 

In  our  notice,  we  proposed  that  motor 
passenger  applicants  use  the  current 
OP-1  Application  Form,  with  certain 
modifications  and  additions.  We 


recii\ed  no  comments  on  that  props^sai. 
We  are.  therefore,  adopting  it  in  our 
final  rules.  "  However,  in  addition  lo  th*- 
changes  cont.iined  in  .Appendi.x  U  uf  the 
notice,  further  modifications  have  been 
made  to  reOect  changes  m  application 
procedures  '^nd  requirements  resuiim^i 
from  the  Act  or  for  recordkeeping  and 
clarification  purposes.  .All  changes  were 
noticed  in  the  propo.sed  rules  or  in  other 
related  rulemaking  proceedings  or 
constitute  purely  interna!  agency 
revisions  under  5  U.S.C.  §  553  not 
subject  to  notice  and  comment 
requirements. 

The  key  revision  to  the  current  form  is 
the  addition  of  lists  of  the  ten  new  motor 
passenger  application  types  created  by 
the  Bus  Act  in  part  Il.(c]  of  the  final 
revised  form.  Application  types  are 
grouped  on  the  basis  of  grounds  for 
opposition. 

Although  the  Usts  are  lengthy,  it  is 
essential  that  each  motor  passenger 
applicant  specifically  indicate  its  type  of 
proposed  service  for  processing  and 
notice  reasons.  The  use  of  lists,  and  the 
requirement  that  applicants  check  the 
box(es)  corresponding  to  their  service 
proposals,  is  the  best  and  simplest  way 
to  acquire  the  necessary  information.  No 
comments  addressed  this  proposal  and 
we  adopt  it  with  a  few  modifications. 
We  inserted  the  words  "Privately- 
funded"  at  n.(c)  (1)  and  (2)  to  distinguish 
these  two  applications  from  financially 
assisted  charter/special  proposals.  Also, 
at  (c)(5)  specific  section  references  have 
been  added  to  clarify  and  stress  the  fact 
that  that  particular  type  of  application 
can  be  filed  only  when  the  existing 
carrier  files  for  discontinuance  or 
reduction  under  those  sections.  Finally, 
introductory  material  and  notes  have 
been  inserted  to  aid  the  applicant  as 
well  as  potential  protestants.  In  accord 
with  the  comment  by  the  ABA  that 
completion  of  the  Appendix  should  be 
made  optional  for  motor  passenger 
applicants,  the  introductory  material 
informs  these  applicants  that  they  need 
not  complete  the  appendix  because 
witness  support  is  no  longer  necessary, 
but  does  not  prohibit  such  submissions. 

At  11. (a),  the  word  "Property"  has 
been  inserted  In  frnnt  of  "Broker"  since 
passenger  brokers  are  no  longer  subject 
to  Commission  licensing  regulation.  New 
Part  II. (b)  contains  a  similar  change. 

The  common  control  portion  of  the 
application  has  been  altered  at  part 
V'll.(d).  Motor  property  applicants  now 
have  the  option  of  providing  certain 
common  control  infc"mation  or  slating 


'"All  otiier  appliuinU  for  uulburily  miU  aiso  use 
ihc  new  revised  OP-1  application  form  and  provide 
all  information  ppn:npni  tn  thrtr  proposiils 


53270    Federal  Register  /  Vol.  47.  No.  227  /  Wednesday.  November  24.  1982  /  Rules  and  Regulations 


that  a  petition  has  been  filed  under  49 
U.S.C.  11343(e)  seeking  an  exemption 
from  the  requirements  of  49  U.S.C. 
11343. 

The  "Certification  of  Service"  section 
has  also  been  modified.  The  first 
sentence  of  paragraph  two  has  been 
deleted  since  an  applicant  seeking 
interstate  rights  is  no  longer  required  to 
certify  that  it  has  dehvered  a  caption 
summary  to  the  appropriate  State  Board 
(or  official)  of  its  State  of  domicile. 
However,  an  applicant  seeking  to 
provide  intrastate  transportation  must 
continue  to  certify  that  it  has  done  so  in 
all  States  in  which  it  proposes  to 
operate. 

The  Appendix  portion  of  the  form 
entitled  "Certification  of  Shipper  or 
Witness  Support"  has  been  revised  to 
delete  references  to  motor  passenger 
applicants. 

As  noted  earlier,  the  final  form  also 
contains  changes  for  informational  and 
clarification  purposes.  Applicants  are 
asked  at  I.  (c)  to  identify  their  legal  form 
of  business. 

A  verified  statement  part  has  also 
been  added  to  the  form  at  X.,  and  the 
"Instructions"  section  has  been 
expanded  slightly  to  aid  the  applicant  in 
completing  that  statement.  Finally,  the 
verification  section  has  been  revised  to 
cover  situations  where  an  individual 
other  than  the  applicant  signs  the  OP-1 
(Revised)  Application  Form.  In  those 
instances,  applicants  will  have  to 
include  a  signed  and  dated  oath,  at  the 
end  of  their  verified  statement.  The 
language  of  the  oath  is  provided. 

Interim  Procedures. 

Revised  OP-1  Application  Forms  will 
not  be  available  to  the  public  at  the  time 
these  final  rules  go  into  effect. 
Consequently,  during  the  interim  period 
all  applicants  will  use  the  current 
application  form,  but  motor  passenger 
applicants  will  provide  certain 
additional  information.  At  the  top  of 
page  1,  all  such  applicants  will  indicate 
in  capital  letters  the  specific  type  of 
application  filed.  Applicants  should 
refer  49  CFR  1160.71(a)  or  (b)  or  49  CFR 
Part  1168.  or  Part  II.  (c)  of  the 
application  form  in  Appendix  D,  for  the 
specific  language  to  be  used.  Applicants 
will  also  include  that  same  information 
in  their  caption  summaries  by  inserting 
it  before  their  authority  requests. 

Even  though  the  revised  application 
forms  will  not  be  available,  applicants 
otherwise  are  required  to  file  their 
applications  in  compliance  with  the 
regulations  set  forth  in  Appendices  B 
and  C.  Verified  statements  should 
comport  with  the  prescribed  format. 


Publication  of  Notice 

Section  28  of  the  Bus  Act  allows  the 
Commission  to  adopt,  after  a 
rulemaking,  a  special  procedure  for 
providing  interested  persons  reasonable 
notice  of  various  types  of  applications, 
including  entry  applications.  In  a  notice 
of  proposed  rulemaking  in  Ex  Parte  No. 
MC-163,  Procedures  For  Providing 
Notice  of  Specified  Applications 
Through  An  ICC  Register  In  Lieu  of 
Federal  Register  Notice,  served 
September  22, 1982.  the  Commission 
announced  its  intention  to  expand  its 
Daily  Press  Release  Summary  to  include 
these  applications  and  to  rename  the 
expanded  publication  the  Interstate 
Commerce  Commission  Register  (ICC 
Register).  This  publication  will  provide 
all  interested  persons  the  same 
information  currently  provided  in  the 
Federal  Register,  but  at  an  anticipated 
significant  cost  savings  to  the  Federal 
Government .  The  Commission  is  now 
cons^idering  the  comments  received  in 
that  proceeding.  For  the  time  being,  all 
entry  applications  will  continue  to  be 
published  in  the  Federal  Register. 

Oral  Hearing  and  Discovery 

Greyhound  argues  that  there  is  no 
longer  any  need  for  oral  hearing  or 
discovery  in  motor  passenger 
application  proceedings.  Our  proposed 
and  final  rule  at  49  CFR  1160.72(b)  is 
identical  to  that  in  the  motor  property 
area.  It  acknowledges  that  oral  hearings 
will  be  used  infrequently,  but  are 
available.  Although  an  applicant's 
evidentiary  burden  is  reduced  under  the 
new  Act,  there  are  potential  issues,  hke 
safety,  which  could,  in  rare  instances, 
best  be  handled  by  an  oral  hearing. 
Consequently,  although  our  time 
constraints  dictate  that  an  oral  hearing 
be  held  only  in  extraordinary 
circumstances,  we  will  not  prohibit  the 
procedure. 

Regarding  discovery,  the  courts  have 
noted  that  the  availability  of  these 
procedures  in  our  rules  of  practice 
safeguards  a  party's  procedural  due 
process  rights.  In  fact,  the  discovery 
procedures  have  been  found  to  obviate 
the  need  for  confrontation  and  cross- 
examination  of  witnesses  and  the 
alleged  necessity  for  an  oral  hearing. 
Consequently,  we  also  will  not  prohibit 
these  procedures. 

Oral  hearing  and  discovery,  however, 
is  not  provided  for  intrastate 
applications  filed  under  the  90-day 
procedures.  It  would  not  be  possible  in 
these  expedited  proceedings  to  reach  a 
final  decision  in  the  strict  time  frame. 
While  we  do  permit  discovery  in  our  90- 
day  exit  procedures,  the  type  of 
information  relied  on  in  those  cases 


(especially  cost  and  revenue  data)  lends 
itself  more  readily  to  those  procedures 
than  does  the  more  subjective 
information  which  forms  the  basis  for 
our  decision  in  entry  cases. 

Energy  and  Environmental 
Considerations 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 

Regulatory  Flexibility  Statement 

The  Commission  certifies  that  these 
rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  We  reached 
that  same  conclusion  in  the  notice  of 
proposed  rules,  although  we  did 
acknowledge  there  that  the  rules  could 
have  a  modest,  beneficial  economic 
impact.  Because  we  believe  that  our 
initial  conclusion  was  proper,  and 
because  we  received  no  conmients  on 
the  regulatory  flexibility  issue,  we  affirm 
that  conclusion. 

List  of  Subjects 

49  CFR  Part  1045B 

Administrative  practice  and 
procedure.  Brokers,  Buses,  Motor 
carriers. 

49  CFR  Part  1046 

Brokers,  Buses,  Motor  carriers. 
Reporting  requirements. 

49  CFR  Part  1160 

Administrative  practice  and 
procedure. 

49  CFR  Part  1168 

Administrative  practice  and 
procedure,  Buses. 

Adoption  of  Rules 

We  adopt  the  rules  set  forth  in 
Appendices  A,  B,  and  C  and  the 
application  form  in  Appendix  D,  and 
make  the  other  revisions  and  deletions 
noted.  These  actions  are  taken  under  the 
authority  of  49  U.S.C.  10321  and  10922. 
and  5  U.S.C.  553. 

Decided:  November  15, 1982. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Gilliam,  Commissioners  Sterrett. 
Andre,  Simmons,  and  Gradison. 
Commissioner  Sterrett  was  absent  and  did 
not  participate. 
Agatha  L  Mergenovich, 
Secretary. 

Appendix  A   - 

Title  49,  Code  of  Federal  Regulations, 
is  amended  as  follows: 
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in  Taylor,  Vice 

lers  Sterrett, 

n. 

sent  and  did 


PART  1045B  [REMOVED! 

1.  Part  1045B,  Passenger  Broker 
Licensing,  is  removed. 

PART1046  [REMOVED) 

2.  Part  1046,  Brokers  of  Passenger 
Transportation,  is  removed. 

PART  1160— HOW  TO  APPLY  FOR 
0PERAT7NG  AUTHORITY 

3.  The  heading  of  Subpart  A  of  Part 
1160  is  revised  to  read  as  follows: 

Subpart  A— How  to  Apply  for  Operating 
Autlwrity  (except  Motor  Passenger) 

§1160.1    [Amended] 

4.  In  §  1160.1(a).  the  words 
"passengers  or"  are  removed. 

§1160.6    [Amended] 

5.  In  the  KEY  FOR  FIEGUL.AR 
.■\PPLICATIONS  in  §  1160  6,  itt^ms  (2), 
(4).  and  (5)  are  removed,  item  (3)  is 
redesignated  as  item  (2),  and  items  (6)- 
(9)  are  redesignated  as  items  [3j-(61. 

6.  In  INFORMATION  TO  BE 
SUBMITTED  in  §  1160  6.  the  n^f.-rence 
to  "except  5"  in  item  (5)  is  removed, 
item  (9)  is  removed,  and  items  flOH12) 
are  redesignated  as  items  (9)-(ll). 

7.  In  §  1160.8,  item  (1)  und<>r  KEY 
FOR  FITNESS  ONLY  APPLIf  :.\TIONS  is 
rev  ised  to  read  a,s  follow  s 

§  1 160.8    The  applicant's  verified 
statement  in  fitness  onty  applications. 

***** 

(1)  Motor  carrier  of  property 
applications. 


S  1160. '.9     [Amended] 

8.  In  §  1160.19,  paragraph  (c)  is 
removed  and  paragraphs  (d)-(n  are 
redesignated  as  (c)-(e).  respectively. 

9.  The  heading  of  Subpart  B  of  P;irt 
1160  is  revised  to  read  as  follows: 

Subpart  B — How  to  Oppose  Requests 
for  Authority  (except  Motor 
Passenger) 

§1160.64    [Amended] 

m.  In  §  1160.64(r],  the  reference  "and 
§  1160.80"  is  added  to  follow  the 
reference  to  §  1160.13. 

§1160.68    [Amended] 

11.  In  §  1160.68(a).  the  reference  to 
"Subpart  A  of  this  Part"  is  revised  to 
read  "Subparts  A  and  D  of  this  part.' 

APPENDIX  B 

New  Rules 

These  rules  tell  persons  how  to  apply 
for  and  oppose  requests  for  permanent 
motor  common  or  contract  passenger 
authority. 


12.  Part  1160  is  further  amended  by 
adding  new  Subparts  D  and  E  to  read  as 
follows: 

Subpart  O— How  To  Apply  for  Operating 
Authority — Motor  Passenger 

Ser. 

nw.70    Applications  governed  h\  these 

rules. 
1160.71     Types  of  proof  required  for 

applications  for  operating  authority  to 

perform  motor  earner  tTansportiition  of 

passengers. 
1160  72     Procedures  used  gener.illy. 
nB0,73     Starting  the  application  process. 
1  ihO  74     Information  to  be  submitted  by 

applicants. 

1160.75  .Applicant's  verified  statemenL 

1160.76  Caption  summary. 

1160.77  Where  to  send  the  application. 

1160.78  Co.-nmission  ppvifw  cf  !hp 
application. 

1160.79  Changing  the  request  for  nulhority 
or  filing  supplementary  ifv.di'nci-  after 
the  application  is  filed. 

111)0.80     After  publication  in  the  Federal 

Registt-r. 
llbO.81     Furnishing  a  copy  of  the  application 

package  to  interested  persons. 
1160.82     Opposing  applications. 
11W1.R3     Filing  a  reply  statement. 
ItfiO  84     .After  all  statements  are  submitted. 

1160.85  Application  withdrawal. 

1160.86  Compliance. 
1160  87     .Appeals. 

.Authority:  49  U.S.C.  10321. 10922,  10923. 

Subpart  D— How  To  Apply  for 
Operatmg  Authority— Motor 
Passenger 

§  1160.70     Applications  governed  by  ttiese 
rules. 

These  rules  g<n  ern  applications  for 
the  following  types  of  permanent 

operating  authority: 

(a)  Applications  for  certificates  and 
permits  to  operate  as  a  motor  common 
or  contract  carrier  of  passengers  in 
interstate  or  foreign  commerce. 

(b)  Applications  for  certificates  under 
49  U.S.C,  10922(c)(2)  (B)  to  operate  as  a 
motor  common  carrier  of  passengers  in 
intrastate  commerce  on  a  route  over 

u  hich  applicant  has  been  granted  or 
will  be  granted  interstate  authority  after 
November  19, 1982. 

Note:  Applications  for  certificates  under  49 
CSC.  10922(r)(21  (A)  to  operate  as  a  motor 
Common  earner  of  passengers  ;n  intrastate 
commerce  on  a  route  over  which  apphcant 
holds  interstate  authority  as  of  Nuvumber  19, 
1982.  are  governed  by  49  CFR  Par*  1168. 

§  1 160.71     Types  of  proof  required  for 
applications  for  operating  authority  to 
perform  motor  carrier  transportation  of 
passengers. 

Authority  to  transport  passengers  by 
motor  vehicle  can  be  obtained  by  an 
applicant  showing  that  it  is  fit.  willmg, 
and  able  to  provide  the  transportation  to 


be  authorized  and  to  comply  with  the 
law  and  Commission  regulalit>ni,  Fit, 
willing,  and  able  means  safety  fitness 
and  proof  of  insurance  pursuant  to  the 
minimum  financial  responsibility 
requirements  of  section  18  of  the  Lkis 
Regulatory  Reform  .Ar  t  lA  \mz  [the  Bus 
Act). 

(a)  "Fitness-only"  applications. 
Certain  types  of  applications  require 
only  the  finding  that  the  appiicant  is  fit. 
willing  and  able  These  applications 
can  be  opposed  only  on  the  grounds  that 
applicant  is  not  fit  or  does  not  fall  into  a 
fitness-only  category  of  service  under 
the  Bus  .^^t.  TTiese  applications  are: 

(1)  Privately-funded  motor  common 
carrier  of  passengers  charter 
transportation. 

(2)  Privately-funded  motor  common 
carrier  of  passengers  special 
transportation. 

(3)  Motor  common  carrier  of 
passengers  authority  to  serve  any 
community  not  regularly  served  by  a 
certificated  motor  common  carrier  of 
passengers. 

(4)  Motor  common  carrier  of 
passengers  authority  to  provide  service 
as  a  direct  substitute  for  abandonment 
or  discontinnance  of  all  rail  and 
commercial-air  passenger  service  in  a 
community. 

(5)  Motor  common  carrier  of 
passengers  transportation  to  any 
community  where  the  only  interstate 
motor  common  carrier  of  passengers  has 
applied  to  discontinue  the  interstate 
service  under  49  U.S.C.  lQ925(c)  or  to 
reduce  intrastate  service  under  48  US.C. 
10935  to  less  than  one  trip  per  day 
(excluding  Saturdays  and  Sundays). 

(6)  Motor  contract  carrier  of 
passengers  transportation. 

(b)  "Public  interest"  applications. 
Certain  types  of  applications  require  the 
finding  that  applicant  is  fit,  willing,  and 
able,  and,  when  protested,  whether  the 
transportation  to  be  authorized  is  not 
consistent  with  the  public  interest.  In 
addition  to  the  grounds  listed  in 

§  1160.71(a),  a  protestant  may  oppose 
the  application  on  the  grounds  that  a 
grant  of  the  application  will  not  be 
consistent  with  the  public  interest 
These  applications  are: 

(1)  Motor  common  carrier  of 
passengers  transportation  provided  by 
an  applicant  receiving  governmental 
financial  assistance  for  the  purchase  or 
operation  of  buses,  or  by  an  applicant 
that  is  an  operator  for  such  a  recipient. 
except  to  perform  a  s*.:rvice  des(.ribeci  m 
§  1160.71(3)  (3),  (4)  or  (5). 

(2)  Motor  common  carrier 
transportation  of  passengers  over 
regular  routes  in  interstate  or  foreign 
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commerce,  except  to  perform  a  service 
described  in  S  1180.71(a)  (3).  (4)  or  (5). 

(3)  Motor  common  carrier 
transportation  of  passengers  over 
regular  routes  in  intrastate  commerce 
under  49  U.S.C.  10922(c)(2)(B) 

§  1 160.72    Procedures  used  generally. 

(a)  Modified  procedure.  Almost  all 
cases  are  handled  under  the  modified 
procedure.  The  applicant  and 
protestants  send  statements  made  under 
oath  (verified  statements)  to  each  other 
and  to  the  ICC.  There  are  no  personal 
appearances  or  formal  hearings. 

(b)  Oral  hearings.  Oral  hearings  are 
used  infrequently.  Either  an  applicant  or 
a  protestant  may  request  oral  hearing  at 
any  time  during  the  proceeding.  The 
rules  governing  requests  for  oral 
hearings  are  set  forth  at  §  1160.68. 

S  1 160.73    Starting  the  application  process. 
Form  OP-1  (Revised). 

(a)  All  applicants  shall  use  Form  OP-1 
(Revised). 

(b)  Obtain  the  form  at  Comimission 
regional  and  field  offices,  or  call  any  of 
the  following  headquarters  offices: 
PubhcaUons  (202-275-7833),  Public 
Assistance  Branch  (202-275-7863),  or 
Small  Business  Assistance  (202-275- 
7597). 

§1160.74    Information  to  be  submitted  by 
applicants. 

(a)  A  completed  OP-1  (Revised)  form, 
except  for  the  appendix. 

(b)  A  caption  summary  describing  the 
authority  sought. 

(c)  A  separate  verified  statement  from 
the  applicant,  as  described  in  §  1160.75. 

§  1 160.75    Applicant's  verified  statement 

Applicant  shall  file  the  information 
described  in  this  paragraph.  The 
information  shall  be  provided  in 
separately  numbered  paragraphs. 

(a)  Legal  name  and  domicile  of 
apphcant. 

(b)  Name  of  witness  presenting 
evidence  and  why  this  person  is 
qualified  to  speak  for  applicant  [e.g., 
position  with  applicant  and  experience). 

(c)  Authority  requested  in  the 
application  (caption  summary 
description). 

(d)  A  description  of  the  nature  and 
extent  of  any  governmental  financial 
assistance  for  the  purchase  or  operation 
of  buses,  if  apphcable. 

(e)  A  brief  description  of  the  service 
that  will  be  provided  if  the  application  is 
granted. 

(f)  Name  and  address  of  persons  or 
shippers  now  served  under  contract 
(contract  applicants  only). 

(g)  Safety  evidence;  Motor  passenger 
carriers  holding  ICC  authority  shall 
indicate  that  they  are  in  compliance 


with  DOT.  safety  regulations.  New 
entrants  shall  state  the  following: 

"I  certify  that  I  have  access  to  and  am 
familiar  with  all  applicable  regulations  of  the 
U.S.  Dept.  of  Transportation  relating  to  the 
safe  operation  of  commercial  vehicles  and 
the  safe  transportation  of  hazardous 
materials,  and  I  will  comply  with  these 
regulations.  " 

Note  lo  Applicants. — These  regulations  are 
found  in  Title  49  of  the  Code  of  Federal 
Regulations,  Parts  171  to  179  and  Parts  390  to 
399.  Information  concerning  safety  and 
hazardous  materials  regulations  may  be 
obtained  by  calling  the  DOTs  Bureau  of 
Motor  Carrier  Safety.  Regulations  Division 
(202^26-1700)  or  Operations  Division  (202- 
426-1726). 

(h)  Application  under  §  1160.71(a)(3): 
if  the  application  is  to  serve  a 
"community  not  regularly  served", 
describe  the  location  of  the  commimity 
and  the  interstate  or  other  major 
highways  which  serve  the  community.  If 
known,  state  the  last  date  of  service 
from  other  carriers  and  their  identity, 
and  the  subsequent  dates  when  service 
was  requested  from  these  carriers. 
(i)  Application  under  i  1160.71(a)(4): 
if  the  application  is  for  transportation 
services  as  a  substitute  for  discontinued 
rail  or  commercial  air  passenger  service, 
give  the  location  of  the  points  sought  to 
be  served  by  cross-referencing  each 
specific  community  to  the  particular 
abandonment  proceeding  relied  upon; 
certify  that  rail  or  commercial  air 
passenger  service,  or  both,  was  offered 
at  the  points  for  which  authority  is 
sought:  and  certify  that  all  rail  and 
commercial  air  passenger  service  has 
been  discontinued,  and  give  the 
effective  date  of  the  latest 
discontinuance.  The  application  must  be 
filed  within  180  days  after  the  latest 
discontinuance  becomes  effective.  The 
180-day  period  begins  to  run  either  on 
the  effective  date  of  the  certificate  of 
abandonment  issued  by  the  appropriate 
government  agency  or,  in  a 
noncertificate  case,  on  the  date  of  a 
pronouncement  by  that  agency 
regarding  the  abandonment.  In 
situations  where  applications  are  filed 
before  the  actual  abandonment  takes 
place,  the  applicant  must  certify  that 
after  rail  or  commercial  air  passenger 
services  ceases  on  the  line  to  be 
abandoned,  no  rail  and  conmiercial  air 
passenger  service  by  any  carrier  will 
remain.  In  such  situations,  the 
Commission  will  issue  the  certificate, 
but  operations  may  begin  only  after  the 
apphcant  files  an  affidavit  certifying 
that  all  rail  and  commercial  air 
passenger  service  has  actually 
terminated  at  the  granted  points, 
(j)  Application  under  §  1160.71(a)(5): 
If  the  application  is  to  provide 
transportation  to  any  community  where 


the  only  interstate  motor  common 
carrier  of  passengers  seeks  to 
discontinue  interstate  service  imder  49 
U.S.C.  10925(c)  or  to  reduce  intrastate 
service  under  49  U.S.C.  10935  to  less 
than  one  trip  per  day  (excluding 
Saturdays  and  Sundays),  certify  that  the 
community  has  only  one  interstate 
motor  passenger  service  available,  and 
provide  a  copy  of,  or  appropriate 
reference  to,  the  existing  carrier's 
application  to  the  Commission  for 
discontinuance  or  reduction, 
(k)  Apphcation  under  §  1160.71(b)(3): 
If  the  application  is  for  a  certificate  to 
provide  regular-route  transportation 
entirely  in  one  State  under  the 
provisions  of  49  U.S.C.  10922(c)(2)(B), 
submit  a  copy  of  each  of  the  authorities 
granted  after  November  19, 1982,  which 
authorize  the  transportation  of 
passengers  in  interstate  commerce  on 
the  regular  routes  over  which  the 
proposed  intrastate  transportation  is  to 
be  provided,  or  refer  to  pending 
applications  for  authority,  and  submit  a 
proposed  draft  of  a  certificate.  An 
application  may  be  based  on  more  than 
one  interstate  authority  if  the  interstate 
authorities  are  reasonably  related. 

Note: — The  proposed  draft  shall  include  (1) 
the  complete  regular-route  service  description 
contained  in  each  of  the  underlying  interstate 
authorities,  numbered  separately  by  sub- 
number,  and  (2)  the  appropriately  described 
modifications  to  broaden  the  authority  to 
include  the  proposed  intrastate  operations. 
The  draft  certificate  shall  contain  the 
underlying  interstate  service  descriptions  in 
the  same  format  as  in  each  of  the  interstate 
authorities,  which  will  be  superseded  upon 
issuance  of  the  draft  certificate.  Applicant 
should  submit  sufficient  information  under 
paragraph  (d)  of  this  section  for  the 
Commission  to  determine  readily  the  precise 
portions  of  the  existing  authorities  on  which 
applicant's  proposal  is  based. 

Applicant  must  request  the  underlying 
interstate  transportation  in  the  same 
apphcation  as  the  request  for  intrastate 
authority  if  applicant  has  not  already  been 
granted  interstate  authority  and  does  not 
have  pending  an  application  for  interstate 
authority.  No  draft  of  a  proposed  certificate 
should  be  submitted  with  the  applications.  A 
denial  or  rejection  of  the  underlying 
interstate  proposal  would  require  the 
rejection  of  the  request  to  provide  intrastate 
transportation. 

(1)  Legal  argimient  (optional). 

(m)  Oral  hearing  request  (optional). 

Verification. — Separate  verification  of  this 
statement  is  not  necessary  if  applicant  has 
signed  the  oath  in  the  OP-1  (Revised) 
application  form.  If  not,  applicant  must  verify 
the  contents  of  this  statement  by  including 

the  following  paragraphs:  "I, , 

verify  under  penalty  of  perjury  under  the 
laws  of  the  United  States  of  America  that  the 
information  in  this  verified  statement  is  true 


and  correct.  I  ki 
misstatements  c 
constitute  Fedei 
punishable  undi 
years  imprisonn 
for  each  offense 
under  18  U.S.C. 
imfirisonmenf  u] 
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I  under  the 
merica  that  the 
itement  is  true 


and  correct.  1  know  that  willful 
misstatements  or  omissions  of  material  facts 
constitute  Federal  criminal  violations 
punishable  under  IB  U.S.C  1001  by  up  to  5 
yenrs  imprisonment  and  fines  up  to  $10,000 
for  each  offense,  or  punishable  as  pequry 
under  18  U.S.C.  1621  by  fines  up  to  $2,000  or 
imprisonment  up  to  5  years  for  each  offense 
(Signature  and  date)". 

§1160.76    Caption  summary. 

(a)  The  caption  summary,  which  shall 
accompany  all  applications,  shall  be  in 
the  form  prescribed  in  the  OP-1 
(Revised)  application.  Service 
descriptions  shall  be  in  the  following 
forms: 

(1)  Common  Carriage,  (i)  Privately- 
funded  charter/special  applications 
[except  to  provide  a  type  of  service 
listed  in  49  U.S.C.  10922(c)(4)j: 

To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  forrign 
commerce,  over  irregular  routes. 
tr;insporting  passengers,  in  (charter/ 
special)  operations,  (a)  beginning  and 
ending  at  points  in  (base  territory- 
minimum:  political  subdivision  of  a 
State),  and  extending  to  points  in  (radial 
territory);  or  (b)  between  points  in 
(nonradial  territory). 

(li)  Regular-route  applications  (except 
to  provide  a  type  of  service  listed  in  49 
U.S.C.  10922(c)  (4)]: 

To  operate  as  a  common  earner,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  regular  routes, 
t -MP sporting  possenger.s,  between: 
(specified  termini):  (route  description), 
serving  all  interaiediate  points. 

(iii)  49  U.S.C.  10922(C)(4)  apphcations 
for  charter/special  authority: 

To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
comm.erce.  over  irregular  routes, 
transporting  passe/jgers,  in  (charter, 
special)  operat'jns,  beginning  and 
ending  at  (specified  community,  and 
extending  to  points  in  (radial  territory). 

Applicants  seeking  to  perform  one  of 
these  types  of  sevice  in  regular-route 
operations  will  use  the  regular-route 
format  in  (ii),  except  that  one  of  the 
termini  must  be  the  specific  community 
to  be  served. 

(iv)  Financially-assisted  applications: 

Applicants  seeking  to  perform  charter 
or  special  service  that  receive  any  type 
of  governmental  financial  assistance  for 
the  purchase  or  operation  of  buses,  or 
are  operators  therefor,  will  use  the 
format  in  (i),  but  will  also  insert  the 
following  phrase  below  their  caption 
summary: 

"Note. —  Applicant  states  that  it  receives 
governmental  financial  assistance. 

(2)  Contract  Carriage,  (i)  Contract 
applications  for  charter/ special 
authoritjr 


To  operate  as  a  contract  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes, 
transporting  (passengers,  baggage  of 
passengers,  newspapers,  mail,  express 
packages,  and/or  baggage  of  passengers 
in  a  separate  motor  vehicle),  in  (charter, 
special)  operations,  (a)  beginning  and 
ending  at  points  in  (base  territory- 
minimum:  political  subdivision  of  a 
State),  and  extending  to  points  in  (radial 
territory,  or  [b)  between  points  in 
(nonradial  territory),  under  continuing 
(■ontract(s)  with  (company),  of 
(domicile). 

(ii)  Applicants  seeking  regular-route 
contract  authority  will  use  the  Siime 
format  as  in  paragraph  (a)  (1)  (li)  of  this 
section,  except  that  ail  commodities 
sought  must  be  specifically  listed  and 
the  name  and  domicile  of  the 
contracting  party(s)  must  be  provided. 

(b)  Applications  for  motor  common 
carrier  transportation  of  passengers  over 
regular  routes  in  intrastate  commerce 
filed  under  49  U.S.C.  10922(c)  (2)  (B).  An 
applicant  requesting  intrastate  authority 
on  a  route  or  routes  over  which  it  is 
proposing  to  obtain  interstate  authority 
in  the  same  application  proceeding  will 
describe  the  proposed  intrastate  service 
and  the  interstate  request.  An  applicant 
requesting  intrastate  authority  on  a 
route  or  routes  over  which  applicant 
holds  interstate  authority  granted  after 
.N'ovem.ber  19,  1982,  or  has  pendmg  an 
application  for  authority,  will  provide  an 
accurate  summary  of  (1)  all  underlying 
or  pending  authorities  to  pro\  ide  the 
transportation  of  passengers  on  the 
routes  over  which  applicant  proposes  to 
provide  intrastate  transportation,  and 
their  sub-numbers,  and  (2)  the  intrastate 
transportation  to  be  provided.  The 
summary  shall  indicate  that  the 
authority  in  the  sub-numbers  will  be 
superseded  by  issuance  of  a  certificate 
upon  a  grant  of  the  application. 

§  1 160.77    Wbere  to  send  ttie  application. 

(a)  The  original  and  one  copy  shall  be 
sent  to  the  Office  of  the  Secretary. 
Interstate  Commerce  Commission, 
Washington,  DC  20423.  w  ith  the  proper 
application  fee.  Make  checks  payable  to 
the  Interstate  Commerce  Commission. 

(b)  One  copy  of  the  application  shall 
be  sent  to  the  ICC  regional  office  in 
which  applicant  is  domiciled. 

(c)  Applicants  for  intrastate  authority 
under  section  10922(c)(2)(B)  shall  send  a 
copy  of  the  caption  summary  to  the  slate 
transportation  regulatory  body  of  the 
state(s)  in  which  the  operations 
described  in  the  application  would  be 
performed. 


§1160.78     Commisston  r«vtew  of  the 
application. 

(a)  ICC  staff  will  nt\  lew  the 
application  for  correctness. 
c:ompl{»teness,  and  for  adequ.tcy  of  the 
rvidence. 

(1)  Minor  errors  wili  he  corrected 
without  notification  to  the  applicant. 

(2)  Materially  incnmpiete  applications 
v\ill  be  rejected  without  prejudice  to 
refiling, 

(3)  An  employee  review  board  will 
decide  whether  there  is  adequate 
evidence  so  that  the  full  scope  of  the 
authority  applicant  seeks  may  be 
published  m  the  Federal  Register.  If 
there  is  not  the  application  will  be 
rejected  in  a  letter.  An  applicant  may 
appeal  rejections.  See  §  116(1.87  If  an 
applicant  chooses  to  resubmit  the 
application,  it  shall  refer  to  its  prior 
application  by  docket  number  and  give 
the  ICC  fee  number  stamped  on  the 
canceled  check  so  as  to  avoid  a  second 
fee  being  assessed.  If  no  appeal  or 
resubmittal  is  made,  the  fee  will  not  be 
refunded.  The  date  of  refiling  will  be 
considered  the  date  of  the  application. 

(b)  The  caption  summary-  will  be 
published  in  the  Federal  Register  (or 
other  Commission  approved  register)  to 
give  notice  to  the  public  in  case  anyone 
wishes  to  oppose  the  application.  The 
application  wiii  be  published  in  the  form 
of  a  grant  of  authority. 

(c)  If  the  Federal  Register  publication 
does  not  properly  describe  the  authority 
being  sought  because  of  ministerial 
error,  applicant  shall  inform  the  ICC's 
Motor  Section  as  soon  as  possible. 
Where  notification  is  received  within  10 
days  of  the  publication,  ministerial 
errors  will  be  corrected  and  the  notice 
will  be  republished.  Notification  after  10 
days  will  result  in  republication  only  at 
the  Commission's  discretion,  and  may 
result  in  an  application  being  rejected 
without  prejudice  to  refiling. 

§  1160.79    Changing  the  request  for 
authority  or  filing  supplementary  evidence 
after  the  appltcation  is  filed. 

(a)  An  applicant  may  not  supplement 
evidence  once  the  application  is  filed 
I  unless  directed  to  do  so  by  the 
Commission). 

(bj  Amendments  to  the  application  are 
not  permitted. 

!;  1 160.80    After  publication  in  the  Federal 
Register. 

(a)  Inteiested  persons  have  45  days  to 
file  protests.  See  Subpart  E  of  this  Part, 

(b)  If  no  one  opposes  the  application 
the  grant  published  in  the  Federal 
Register  will  become  effective 

(c)  If  no  one  opposes  an  application 
for  an  extension  of  authority,  the  ftrant 
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published  in  the  Federal  Register  will  be 
made  effective  by  issuance  of  a 
certificate  or  permit  that  will  be 
effective  when  applicant  meets 
compliance  requirements  outlined  in  the 
certificate  or  permit.  If  no  one  opposes 
an  application  for  initial  authority,  the 
grant  published  in  the  Federal  Register 
will  be  made  effective  by  a  Commission 
notice  outlining  compliance 
requirements  which  must  be  met  before 
applicant  can  receive  a  certificate  or 
permit  and  commence  the  proposed 
service. 

§  1 160.81     Furnishing  a  copy  of  the 
application  package  to  Interested  persons. 

Applicant  is  required  to  furnish  a  copy 
of  the  application  package  to  interested 
persons.  The  request  must  be  in  writing 
and  must  contain  a  check  or  money 
order  for  $10,  payable  to  applicant. 
Applicant  is  required  to  mail  the  copy 
within  3  days  after  receipt  of  the 
request.  Non-compliance  with  this  rule 
may  result  in  dismissal  of  the 
application. 

§1160.82    Opposed  applications. 

If  the  application  is  opposed,  an 
opposing  party  must  send  a  copy  of  its 
protest  to  the  applicant. 

§  1 160.83    Filing  a  reply  statement 

(a)  If  the  application  is  opposed, 
applicant  may  file  a  reply  statement  at 
the  Commission  within  60  days  of  the 
Federal  Register  publication. 

(b)  The  reply  statement  may  not 
contain  new  evidence.  It  shall  only  rebut 
or  further  explain  matters  previously 
raised. 

(c)  The  reply  statement  need  not  be 
notarized  or  verified.  Applicant 
understands  that  the  oath  in  the 
application  form  applies  to  all  evidence 
submitted  in  the  application.  Separate 
legal  argument  by  counsel  need  not  be 
notarized  or  verified. 

§  1 160.84    Aner  all  statements  are 
submitted. 

(a)  When  the  proceeding  is  handled 
under  modified  procedure,  the  next 
notification  to  the  parties  will  be  the 
service  of  the  initial  decision. 

(b)  If  the  proceeding  is  handled  by 
oral  hearing,  parties  will  receive  a 
notice  to  this  effect. 

§  1 160.85    Application  withdrawal. 

If  applicant  wishes  to  withdraw  an 
application,  it  shall  request  dismissal  in 
writing. 

§1160.86    Compliance. 

An  applicant  must  comply  with  the 
following  requirements  before  beginning 
operations  under  a  certificate  or  permit: 
49  CFR  1043  (insurance),  1044 


(designation  of  process  agent),  and  1306 

(tariffs). 

§1160.87    Appeals. 

(a)  If  a  review  board  or  other 
decisional  body  rejects  an  application. 
applicant  has  a  right  of  appeal.  The 
appeal  must  be  filed  at  the  Commission 
within  10  days  of  the  date  of  the  letter  of 
rejection. 

(b)  If  the  appeal  is  successful,  the 
application  shall  be  deemed  to  have 
been  properly  filed  as  of  the  decision 
date  on  the  appeal. 

Subpart  E— How  to  Oppose  Requests  for 
Authority— Motor  Passenger 


Sec, 

1160-90 

1160  91 

1160.92 

1160-93 

1160.94 


Definitions. 
Time  for  filing. 
Contents  of  the  protest. 
Qualifications  format. 
Factual  evidence  format  for  fitness- 
only  applications. 

1160.95  Factual  evidence  format  for  public 
interest  applications. 

1160.96  Requests  for  oral  hearing  by  a 
protestant. 

1160.97  To  whom  protest  is  sent. 

1160.98  Obtaining  a  copy  of  the  application. 

1160.99  Withdrawal. 

Authority:  49  U.S.C.  10321,  10922. 10923. 

Subpart  E— How  to  Oppose  Requests 
for  Authority— Motor  Passenger 

§1160.90    Definitions. 

A  person  wishing  to  oppose  an 
application  governed  by  the  procedures 
in  Subpart  D  to  Part  1160  may  file  a 

protest. 

§1160.91    Time  for  filing. 

A  protest  shall  be  filed  (received  at 
the  Commission]  within  45  days  after 
notice  of  the  application  appears  in  the 
Federal  Register.  A  copy  of  the  protest 
shall  be  sent  to  applicant  at  the  same 
time.  Failure  to  timely  file  a  protest 
waives  further  participation  in  the 
proceeding. 

§  1 160.92    Contents  of  the  protest 

(a)  All  information  upon  which  the 
protestant  plans  to  rely  must  be  put  into 
the  protest. 

(b)  A  protest  must  be  verified,  as 
follows: 

I, ,  verify  under  penalty  of 

perjury  under  the  laws  of  the  United  States  of 
America,  that  the  information  above  is  true 
and  correct.  Further.  I  certify  that  I  am 
qualified  and  authorized  to  file  this  protest. 
[See  18  U.S.C.  1001  and  18  U.S.C.  1621  for 
penalties.) (Signature  and  date). 

(c)  A  protest  not  in  substantial 
compliance  with  these  rules  will  be 
rejected. 

(c)  A  protestant  files  two  separate 
types  of  evidence: 


qualifications  evidence  in  the  format  in 
paragraph  (d)  of  this  section  and  factual 
evidence  according  to  the  guidelines  in 
§1160.94  or  §1160.95. 

§  1 1 60.93    Qualifications  format 

The  following  information  shall  be 
submitted  in  separately  numbered 
paragraphs: 

(a)  Docket  number  of  the  application 
being  opposed. 

(b)  Name  and  domicile  of  protestant, 
including  lead  docket  number,  if  any. 

(c)  Name  and  address  of  protestant's 
representafive,  if  any. 

(d)  Name  and  address  of  the  witness 
presenting  the  evidence,  and  why  the 
witness-is  qualified  to  speak  for  the 
protestant. 

(e)  Description  of  the  extent  to  which 
the  protestant  possesses  authority  to 
handle  the  traffic  for  which  authority  is 
sought,  is  willing  and  able  to  provide 
service  that  meets  the  reasonable  needs 
of  the  traveling  public,  and  has  either 
performed  service  within  the  scope  of 
the  application  during  the  12-month 
period  before  the  application  was  filed 
or  has  actively  in  good  faith  sohcited 
business  within  the  scope  of  the 
application  during  that  period,  or 

(f)  Description  of  any  appUcation 
which  the  protestant  has  pending  before 
the  Commission  which  was  filed  before 
the  applicant's  and  which  covers 
substantially  the  same  traffic,  or 

(g)  Description  of  any  other  legitimate 
interest  not  contrary  to  the 
transportation  policy  set  forth  in  49 
U.S.C.  10101(a),  or  of  any  right  to 
intervene  under  a  statute.  Intervention 
on  this  basis  is  discrefionary.  A  person 
seeking  to  quaHfy  shall  submit  a  petition 
requesting  leave  to  intervene  which 
describes  in  detail  the  circumstances 
warranting  its  participation  and  how 
they  are  consistent  with  49  U.S.C. 
10101(a).  The  Commission  shall  permit 
intervention  if  it  is  shown  that  a 
proceeding  is  novel  or  of  first 
impression,  is  of  industy-wide 
importance,  or  has  significant  economic 
impact.  Anyone  may  protest  under  this 
paragraph  on  the  grounds  of  safety 
fitness. 

Note:  A  motor  contract  carrier  of 
passengers  may  not  protest  an  application  to 
provide  transportation  as  a  motor  common 
carrrier  of  passengers. 

§  1 1 60.94    Factual  evidence  format  for 
fitness-only  applications. 

Scope.  The  types  of  applications  Usted 
in  §1160.71(a)  may  be  protested  only  on 
these  grounds: 

(a)  Evidence  that  applicant  cannot 
meet  the  statutory  fitness  criteria. 


Note:  If  thf 

application  d 
of  the  catego 
dismissed  wi 
application  f 


i  M I 


Federal  Register  /  Vol.  47.  No.  227  /  Wednesday.  November  24.  1982  /  Rules  and  Regulations        53275 


Jie  format  in 
n  and  factual 
juidelines  in 


Tier  of 

in  application  to 
fiotor  common 

I  format  for 

jlications  listed 
tested  only  on 

:ant  cannot 
criteria. 


(b)  Evidence  that  the  application  does 
not  properly  fall  within  one  of  the 
statutorily  described  categories. 

Note:  If  the  Commission  finds  thai  the 
application  does  not  properly  fall  within  one 
of  the  categories,  the  application  shall  be 
dismissed  without  prejudice  to  the  filing  of  an 
application  for  authority  under  other  criteria. 

(c)  Legal  argument  (optional). 

(d)  Verification. 

(e)  Certificate  of  service. 

(f)  Request  for  oral  hearing  (optional). 

§  1160.95    Factual  evidence  format  for 
public  Interest  applications. 

Scope.  The  types  of  applications  listed 
in  §  1160.71(b)  may  be  protested  only  on 
the  grounds  listed  here. 

(a)  Evidence  that  a  grant  of  the 
application  would  not  be  consistent  with 
the  public  interest.  Four  factors  are  to  be 
considered,  to  the  extent  applicable,  and 
given  equal  weight  in  determining 
whether  authorization  would  be 
consistent  with  the  public  interest: 

(1)  The  transportation  policy  of 
section  10101(a)  this  title, 

(2)  The  value  of  competition  to  the 
traveling  and  shipping  public, 

(3)  The  effect  of  issuance  of  the 
certificate  on  motor  carrier  of  passenger 
service  to  small  communities;  and 

(4)  Whether  issuance  of  the  certificate 
would  impair  the  abibty  of  any  other 
motor  common  carrier  of  passengers  to 
provide  a  substantial  portion  of  the 
regular-route  passenger  service  which 
such  carrier  provides  over  its  entire 
regular-route  system.  Diversion  of 
revenue  or  traffic  shall  not  itself  be 
sufficient  to  support  such  a  finding.  The 
routes  and  services  of  affiliates  and 
subsidiaries  of  protestant  shall  be 
considered  part  of  protestant's  system 
for  this  purpose. 

(b)  Evidence  that  applicant  cannot 
meet  the  statutory  fitness  criteria. 

(c)  Legal  argument  (optional). 

(d)  Verification. 

(e)  Certificate  of  service. 

(f)  Requests  for  oral  hearing 
(optional). 

§  1 160.96    Request  for  oral  fiearing  by  a 
protestant. 

The  Commission  will  handle 
application  proceedings  under  Subpart 
D  to  Part  1160  using  the  modified 
procedure,  if  possible.  See  §  1160.68. 
Protestants  shall  file  requests  for  oral 
hearing  with  their  protests. 

§  1 160.97    To  wftom  trie  protest  is  sent. 

(a)  An  original  and  one  copy  of  the 
protest  shall  be  sent  to  the  Office  of  the 
Secretary.  I.C.C.  Washington.  DC  20423. 
The  docket  number  of  the  proceeding 
shall  be  placed  conspicuously  on  the  top 
of  the  first  page  of  the  protest. 


(b)  Concurrent  with  the  filing  in 
§  1160.97(a)  of  this  section,  a  copy  shall 
be  sent  to  applicant. 

§  1 1 60.96    Obtaining  a  copy  of  ttie 
application. 

A  copy  of  the  application  is  available 
for  inspection  at  the  Commissions 
offices  in  Washington,  DC,  or  the 
regional  office  of  applicant's  domicile.  In 
addition,  applicant  is  required  to  send  a 
copy  to  interested  persons  upon 
payment  of  a  $10.00  charge.  See 
§  1160.81. 

§1160.99     Withdrawal. 

A  protestant  wishing  to  withdraw 
from  a  proceeding  shall  inform  the 
Commission  and  the  applicant  in 
writing. 

Appendi.x  C 

13.  Title  49.  Chapter  X  is  further 
amended  by  adding  a  new  Part  1168  to 
read  as  follows: 

PART  1168— RULES  GOVERNING  THE 
ISSUANCE  OF  A  CERTIFICATE  TO 
PROVIDE  REGULAR-ROUTE 
TRANSPORTATION  OF  PASSENGERS 
ENTIRELY  IN  ONE  STATE  UNDER  49 
U.S.C.  10922(c)(2)(A) 


IIBH.I 
1168.2 
1168,3 
1168.4 
1168,5 
1168,6 


Controlling  legislation. 

Definitions. 

Filing  of  applications. 

Processing  of  applications 

Decision. 

Compliance. 

Authoritv:  49  U.S  C.  1U321  and  10922;  5 
U.S.C.  55:t. 


§1168.1     Controlling  legislation. 

(a)  Applicability  of  rules,  A  motor 
common  carrier  of  passengers 
establishing  that  it  has  authority  on 
November  19,  1982.  to  provide  interstate 
transportation  of  passengers  on  a  route 
over  which  the  carrier  now  proposes  to 
provide  regular-route  transportation 
entirely  in  one  state  will'be  granted  a 
certificate  to  provide  the  intrastate 
transportation  if  the  Commission  finds 
that  the  carrier  is  fit,  willing,  and  able  to 
provide  the  intrastate  transportation 
and  to  comply  with  Commission  rules 
and  regulations,  unless  the  Commission 
finds,  on  the  basis  of  evidence  presented 
by  a  person  objecting  to  the  issuance  of 
the  certificate,  that  the  transportation  to 
be  authorized  would  directly  compete 
with  a  commuter  bus  operation  and 
would  have  a  significant  adverse  effect 
on  commuter  bus  service  in  the  area  in 
which  the  competing  service  will  be 
performed. 

Note. — Applications  for  certificates  under 
49  U.S.C.  10922(c)(2)(B)  to  operate  as  a  moKir 
common  carrier  of  passengers  in  intrastate 
commerce  on  a  route  over  which  applicant  is 


granted  interstate  authority  after  November 
19.  1982.  are  governed  by  49  CKR  Part  1160, 
Subparts  D  and  E, 

(b)  Time  limits.  The  Commission  will 
take  final  action  upon  an  application 
filed  under  49  U.S.C,  10922(c)(2)(A)  for 
authority  to  provide  transportation 
entirely  in  one  State  not  later  than  90 
days  afier  the  application  is  filed  with 
the  Commission. 

§  1168.2    Definitions. 

(a)  Commuter  bus  service  or  operation 

means  short-haul,  regularly  scheduled 
passenger  service  provided  by  motor 
vehicle  in  metropolitan  and  suburban 
areas,  whether  within  or  across  the 
geographical  boundaries  of  a  State,  and 
used  primarily  by  passengers  using 
reduced  fare,  multiple-ride,  or 
commutation  tickets  during  morning  and 
evening  peak  periods  of  operation. 

§  1 168.3    Filing  of  applications. 

(a)  Form  and  filing.  (1)  An  applicant  is 
to  file  a  completed  application  Form 
OP-r  Applicant  is  to  check  the  box 
entitled  "gO-DAY  INTRASTATE 
APPLICATION." 

(2)  The  form  may  be  obtained  at 
Commission  regional  and  field  offices, 
or  by  calling  any  of  the  following 
headquarters  offices;  Publications  (202- 
275-7833),  Public  Assistance  Branch 
(202-275-7863).  or  Small  Business 
Assistance  (202-275-7597). 

(3)  The  signed  original  and  one  copy 
of  the  application  and  all  required 
documents  described  in  paragraphs  (b), 
(c).  (d).  and  (e)  of  this  section  shall  be 
sent  to  the  Office  of  the  Secretary, 
Interstate  Commerce  Commission. 
Washington,  DC.  20423,  with  the  proper 
application  fee.  Make  checks  payable  to 
the  Interstate  Commerce  Commission. 

(4)  One  copy  of  the  application  shall 
be  sent  to  the  ICC  regional  office  in 
which  applicant  is  domiciled.  A  copy  of 
the  caption  summary  only  shall  besnni 
to  the  transportation  regulatory  body  of 
the  state(sl  in  which  the  operations 
described  in  the  application  would  be 
performed. 

(b)  Verified  Statement.  Applicant 
shall  file  the  information  described 
below  in  a  separate  statement  attached 
to  the  application  and  in  separately 
numbered  paragraphs: 

(1)  Legal  name  and  domicile  of 
applicant,  and  the  docket  number 
assigned  by  the  Commission  to  the 
applicant's  authorities. 

(2)  Name  of  the  witness  presenting 
evidence  and  why  this  person  is 
qualified  to  speak  for  applicant 

(3)  Brief  description  of  the  draft 

(  crtificate  to  assist  the  Commission  m 
determining  the  portions  of  the  existing 


S3276   Federal  Register  /  Vol.  47.  No.  227  /  Wednesday.  November  24.  1982  /  Rules  and  Regulations 


interstate  authority  upon  which 
applicant's  request  for  intrastate 
authority  is  based. 

(4)  Safety  evidence.  Applicants  should 
state  that  they  are  in  compliance  with 
D.O.T.  safety  regulations. 

Note  to  AppUcanta.^ — These  regulations  are 
found  in  Title  48,  Code  of  Federal 
Regulations.  Parts  171  to  179  and  Parts  390  to 
399.  Inforaiation  concerning  safety  and 
hazardous  materials  regulations  may  be 
obtained  by  calling  the  DOTs  Bureau  of 
Motor  Carrier  Safety,  Regulations  Division. 
(202-426-1700)  or  Operations  Division  (202- 
426-1726). 

(5)  Legal  argument  (optional). 

(6)  Verification.  Separate  verification 
of  this  statement  is  not  necessary  if 
applicant  has  signed  the  oath  in  the  OP- 
1  application  form.  If  not,  applicant  must 
verify  the  contents  of  this  statement  by 
including  the  oath  provided  in  the  OP-1. 

(c)  A  copy  of  the  interstate  authority 
or  authorities  issued  on  or  before  the 
November  19, 1982,  which  authorize  the 
transportation  of  passengers  on  the 
routes  over  which  applicant  seeks  to 
obtain  intrastate  authority. 

(d)  A  proposed  draft  of  a  certificate 
for  issuance  upon  grant  of  the  authority 
sought.  The  draft  shall  include  (1)  the 
complete  service  description  contained 
in  each  interstate  authority  for  the 
routes  over  which  applicant  seeks  to 
provide  intrastate  transportation, 
numbered  separately  by  subnumber, 
and  (2)  the  necessary  modifications  of 
the  interstate  authority  authorizing  the 
proposed  intrastate  operations.  The 
draft  certificate  shall  contain  the  service 
descriptions  in  the  interstate  authorities 
in  the  same  format  as  in  each  of  the 
authorities,  which  will  be  superseded 
upon  issuance  of  the  draft  certificate. 
Applicant  should  submit  sufficient 
information  under  subpart  (3)  for  the 
Commission  to  determine  readily  the 
precise  portions  of  the  existing 
authorities  upon  which  applicant's 
proposal  is  based. 

(e)  A  caption  siunmary  (original  and 
one  copy)  of  the  proposed  authority, 
suitable  for  pubhcation  in  the  Federal 
Register.  The  caption  summary  shall 
include  (1)  all  the  interstate  authorities 
for  the  routes  over  which  applicant 
proposes  to  provide  intrastate 
transportation,  including  the  sub- 
number  of  each  authority,  and  (2)  the 
intrastate  transportation  to  be  provided 
on  the  routes.  Applicant  shall  indicate 
that  the  authority  in  the  sub-numbers 
will  be  superseded  by  issuance  of  a 
certificate  upon  a  grant  of  the 
application. 

(f)  Combination  of  authorities.  An 
applicant  may  request  intrastate 
authority  in  a  single  application  on  the 
basis  of  more  than  one  underlying 


interstate  authority  if  the  underlying 
authorities  are  reasonably  related.  In 
applications  based  on  more  than  one 
authority,  the  requests  shall  be  clearly 
segregated  according  to  each  authority. 
Failure  to  comply  may  result  in  a 
rejection  of  the  application. 

(g)  Repeat  applications.  An  interstate 
authority  may  be  submitted  more  than 
once.  However,  a  repeat  application 
shall  not  be  filed  before  the  first 
application  has  been  finally  processed 
by  the  Commission. 

(h)  Filing  a  reply  statement.  If  the 
application  is  opposed,  applicant  may 
file  a  reply  statement  at  the  Commission 
within  30  days  after  publication  of  the 
notice  of  the  application.  The  reply 
statement  shall  not  contain  new 
evidence.  It  shall  only  rebut  or  further 
explain  matters  previously  raised.  The 
reply  need  not  be  verified. 

§  1 168.4    Processing  of  applications. 

(a)  Notice  to  interested  persons.  (1) 
Notice  to  the  public  of  the  filing  of  an 
application  will  be  given  by  the 
Commission  through  publication  of  a 
caption  summary  in  the  Federal  Register 
or  other  similar  publication. 

(2)  A  copy  of  the  application  is 
available  for  inspection  at  the  Office  of 
the  Secretary,  ICC.  Washington,  DC, 
20423,  and  at  the  regional  office  of 
applicant's  domicile. 

(b)  Filing  of  protests.  A  person 
wishing  to  oppose  an  application  may 
file  a  protest  containing  the  information 
required  by  this  paragraph.  Protests 
shall  be  filed  (received  at  the 
Commission)  within  25  days  after  notice 
of  the  application  appears  in  the  Federal 
Register.  An  original  and  one  copy  of 
the  protest  shall  be  sent  to  the  Office  of 
the  Secretary.  ICC,  Washington,  DC 
20423.  The  docket  number  of  the 
proceeding  shall  be  placed  on  the  top  of 
the  first  page.  A  copy  of  the  protest  shall 
be  sent  to  applicant  at  the  same  time. 
Failure  to  timely  file  a  protest  waives 
further  participation  in  the  proceeding. 

(c)  Furnishing  a  copy  of  the 
application  package  to  interested 
persons.  Applicant  is  required  to  furnish 
a  copy  of  the  apphcation  package  to 
interested  persons.  The  request  must  be 
in  writing  and  must  contain  a  check  or 
money  order  for  $10,  payable  to 
appUcant.  Applicant  is  required  to  mail 
the  copy  within  3  days  of  the  receipt  of 
the  request  Non-compliance  with  this 
tide  may  result  in  dismissal  of  the 
application. 

(d)  Contents  of  the  protest.  All 
information  upon  which  the  protestant 
plans  to  rely  should  be  in  the  protest. 
The  comments  and  the  envelope  shall  be 
clearly  marked  "90-Day  Intrastate 
Application."  A  protest  not  in 


substantial  compliance  with  these  rules 
will  be  rejected.  A  motor  contract 
carrier  of  passengers  may  not  protest  an 
application  to  provide  transportation  as 
a  motor  common  carrier  of  property.  A 
protestant  shall  submit  qualifications 
evidence  and  factual  evidence,  as 
described  below. 

(1)  Docket  number  of  the  application 
being  opposed. 

(2)  Name  and  domicile  of  protestant, 
including  lead  docket  number,  if  any. 

(3)  Name  and  address  of  protestant's 
representative  (if  any). 

(4)  Name  and  address  of  the  witness 
presenting  the  evidence,  and  why  the 
witness  is  qualified  to  speak  for  the 
protestant. 

(5)  QuaUfications  evidence,  (i) 
Description  of  the  extent  to  which 
protestant  possesses  authority  to  handle 
the  traffic  for  which  authority  is  applied, 
is  willing  and  able  to  provide  service 
that  meets  the  reasonable  needs  of  the 
traveling  public,  and  has  either 
performed  service  within  the  scope  of 
the  application  during  the  12-month 
period  before  the  application  was  filed 
or  has  actively  in  good  faith  solicited 
business  within  the  scope  of  the 
application  during  that  period;  or 

(ii)  Description  of  any  application 
which  the  protestant  has  pending  before 
the  Commission  which  was  filed  before 
the  applicant's  and  which  covers 
substantially  the  same  traffic;  or 

(iii)  Description  of  any  other 
legitimate  interest  not  contrary  to  the 
transportation  policy  set  forth  in  49 
U.S.C.  10101(a),  or  of  any  right  to 
intervene  under  a  statute.  Intervention 
on  this  basis  is  discretionary.  A  person 
seeking  to  qualify  shall  submit  a  petition 
requesting  leave  to  intervene  which 
describes  in  detail  the  circumstances 
warranting  its  participation  and  how 
they  are  consistent  with  49  U.S.C. 
10101(a).  The  Commission  shall  permit 
intervention  if  it  is  shown  that  the 
proceeding  is  novel  or  of  first 
impression,  is  of  industry-wide 
importance,  or  has  significant  economic 
impact.  Anyone  may  protest  on  the 
grounds  of  safety  fitness. 

(6)  Factual  evidence  to  establish  that 
the  intrastate  service  would  directly 
compete  with  a  commuter  bus  operation, 
and  that  the  competition  would  have  a 
significant  adverse  effect  on  commuter 
bus  service  in  the  area  in  which  the 
competing  service  will  be  performed. 

(i)  A  summary,  descriptron,  or  copy  of 
the  specific  commuter  authorities  in 
conflict  with  that  sought  in  the 
application,  if  pertinent. 

(ii)  Information  to  demonstrate:  that 
the  proposed  service  is  directly 
competitive  with  a  commuter  bus 
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service,  that  the  proposed  service  will 
adversely  affect  commuter  bus  service 
in  a  significant  manner,  and  the  degree 
to  which  all  commuter  bus  services  in 
the  area  where  the  competing  service 
would  be  performed  would  be  adversely 
affected. 

(7)  Factual  evidence  that  applicant  is 
not  fit,  willing,  or  able  under  the 
statutory  fitness  criteria. 

(8)  Legal  argument  (optional). 

(9)  Verification,  as  follows: 


I, 


■  verify  under  penalty  of 


perjury  under  the  laws  of  the  United  States  of 
America,  that  the  information  above  is  true 
and  correct.  Further,  I  certify  that  I  am 
qualified  and  authorized  to  file  this  protest. 
[See  18  U.S.C.  10101  and  18  U.S.C.  1621  for 
penalties.) 

— (Signature  and  date).  

(10)  Certification  of  service. 
§1168.5    Decision. 

(a)  Basis.  Applications  will  be  decided 
on  the  basis  of  the  written  record.  There 
will  not  be  an  opportunity  for  oral 
hearing. 

(b)  The  Commission's  decision.  (1) 
Notice  of  applications  will  be  published 
in  the  Federal  Register  in  the  form  of 
tentative  decisions  granting  the 
authority  requested.  If  no  protests  are 
filed,  the  applications  will  be  granted, 
without  further  public  notice,  at  the 
conclusion  of  the  25-day  protest  period. 
unless  the  Commission,  prior  to  that 
time,  stays  the  effectiveness  of  the 
tentative  decision. 

(2)  If  protests  are  filed,  a  final  decision 
will  be  reached  by  the  Commission 
within  90  days. 

(c)  Administrafive  finality  and 
appeals.  Any  party  seeking  review  of  a 
decision  should  specify  the 
"extraordinary  circumstances  "  which 
would  require  the  Commission  to  reopen 
the  proceeding.  Review  is  discretionary 
and  governed  by  the  Commission's 
appeal  regulations  at  49  CFR  Part  1115. 

§1168.6    Compliance. 

(a)  The  draft  certificate  will  be  issued 
upon  a  grant  of  an  application.  Prior  to 
beginning  operations  under  the  newly 
issued  authority,  compliance  must  be 
made  with  the  requirements:  49  CFR 
Parts  1043, 1044,  and  1306. 
[Note. — Appendix  D  will  not  appear  in  the 
CFR.) 

Appendix  D 

Form  OP-1  (Revised  11/82) 
Supersedes  Form  OP-1  (l/81) 

Before  the  Interstate  Commerce 
Commission 

Docket  Number  (Office  Use  Only) 


Application  for  Motor  or  Water  Carrier 
Certificate  or  Permit,  Broker  License, 
Freight  Forwarder  Permit,  or  Water 
Carrier  Exemption 

Attention:  Read  Instructions  before 
answering. 

I.  (a)  Applicant.  (Legal  name): 
(Trade  name,  if  any): 
(b)  Business  address: 

(c)  Form  of  business.  Applicant  must 
check  one  of  the  following  and  provide 
the  additional  information,  if  pertinent, 
in  the  space  below: 

n  Corporation.  If  so,  gi\  e  State  of 

incorporation. 
D  Partnership.  If  so.  identify  each  of  the 

partners. 
D  Sole  proprietorship. 
D  Other.  Please  specify. 

(d)  Applicant's  representative  to 
whom  inquiries  may  be  made  (persons 
may  represent  themselves;  if  so.  put 
your  name  and  address  here): 
Name: 

Street  Address: 

Citv: 


State  and  Zip  Code: 


Phone  Number,  include  Area  Code: 

(e)  Does  applicant  now  hold,  or  have 
an  application  pending  for,  authority 
from  this  Commission? 

D  Yes    D  .\o     if  YES.  identify  the  lead 
docket  number  or  numbers: 

II.  (a)  Type  of  authority  applicant  is 
seeking  (Check  one): 

n  Motor  Common  Carrier 

□  Motor  Contract  Carrier 

D  Water  Common  Carrier 

D  Water  Contract  Carrier 

D  Property  Broker 

D  Freight  Forwarder 

D  Water  Carrier  Exemption 

(b)  If  a  carrier,  applicant  seeks  to 
transport  (check  one) 

D  Passengers 

n  Property  (Freight) 

(c)  If  the  application  is  for  motor 
passenger  authority,  applicant  need  only 
prove  that  it  is  fit,  willing,  and  able. 
Check  the  boxles)  to  indicate  the  type  of 
application  being  filed.  Applicants  need 
not  complete  the  appendix  because 
witness  support  is  not  necessary. 


Passenger  Fitness-Only  Applications 

Note. — These  applications  may  be  opposed 

only  on  the  basis  of  fitness 

□  (1)  Privdlelj -funded  motor  oommon  carrier 
of  passengers  charter  transportation. 

D  (2)  PrivateK -funded  motor  common  carrier 
of  passengers  special  transportation, 

D  (3)  Motor  common  carrier  of  passengors 
authority  to  serve  any  communitj  nut 
regularly  served  by  a  certificaleri  motor 
common  carrier  of  passengers, 

D  (4)  Motor  common  carrier  of  passengers 
authority  to  provide  ser\-ice  as  a  direct 
substitute  for  the  complete  abandonment 
or  discontinuance  of  all  rail  and 
commercial  air  passenger  service  in  a 
community, 

D  (5)  Motor  common  carrier  of  passengers 
transportation  to  any  community  where 
the  only  interstate  motor  common  carrier 
of  passengers  has  applied  under  49 
U.S.C.  10925(c)  to  discontinue  such 
interstate  service  or  has  applied  under  49 
U.S.C.  10935  to  reduce  intrastate  service 
to  less  than  one  trip  per  day  (excluding 
Saturdays  and  Sundays). 

D  (6)  Motor  contract  carrier  of  passengers 
transportation. 

Passenger  Public  Interest  Applications 

Note. — In  addition  to  fitness  issues,  these 
applications  may  be  opposed  on  the  basis 
that  the  proposal  is  not  consistent  with  the 
public  interest. 

n    (1)  Motor  common  carrier  of  passengers 
transportation  provided  by  an  applicant 
receiving  governmental  financial 
assistance  for  the  purchase  or  operation 
of  buses,  or  by  an  applicant  that  is  an 
operator  for  such  a  recipient,  except  to 
perform  a  service  categorized  above  as 
fitness-only. 
D    (2)  Motor  common  carrier  transportation 
of  passengers  over  regular  routes  in 
interstate  or  foreign  commerce,  except  to 
perform  a  service  categorized  above  as 
fitness-only. 
D    (3)  Motor  common  carrier  transportation 
of  passengers  over  regular  routes  in 
interstate  commerce  under  49  U.S.C 
10922(c)|21(B)  on  a  route  over  which 
applicant  has  been  or  will  be  granted 
authority  in  interstate  commerce  after 
November  19,  1982, 
Note. — An  applicant  which  has  not  been 
granted  or  does  not  have  pending  an 
application  for  the  underlying  interstate, 
regular-route  authority  over  which  the 
intrastate  operations  are  to  be  performed 
may  file  a  request  for  such  intrastate 
authority  only  if  the  underlying  interstate, 
regular-route  transportation  is  requested  in 
the  same  application, 

90- DA  Y  IXTR.ASTA  TE  PASSENGER 
APPLICATION 

Note. — In  addition  to  fitness  issues,  these 
applications  may  be  opposed  on  the  basis  of 
the  commuter  bus  test, 
C    Motor  common  carrier  transportation  of 
passengers  over  regular  routes  in 
intrastate  commerce  under  49  U  S,C 
10922(c|(2|(A)  on  a  route  over  which 
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applicant  already  has  authonty  as  of 

November  19,  1982. 
Note. — Applicant  shall  clearly  mark  the 
envelope  containing  the  application  in  the 
upper  right-hand  comer  of  the  front  page  of 
this  application:  "gO-Day  Intrastate  Passenger 
Application". 

(d)  If  the  application  is  for  property 
authority,  is  this  an  application  where 
applicant  need  only  prove  it  is  fit, 
willing,  and  able?  [    j  YES  [    )  NO.  If 
yes,  check  the  apphcable  box(es).  If 
filing  this  type  of  apphcation,  applicants 
need  not  complete  the  appendix  because 
witness  support  is  not  necessary. 

Property  Fitness-Only  Applications 

Note. — These  applications  may  be  opposed 

only  on  the  basis  of  fitness. 

n    (1)  Motor  common  carrier  of  property 
authority  to  serve  any  community  not 
regularly  served  by  a  certificated  motor 
common  carrier  of  property. 

D  (2)  Motor  common  carrier  of  property 
authority  to  provide  service  as  a  direct 
substitute  for  abandonment  of  all  rail 
service  in  a  community. 

n  (3)  Motor  common  carrier  of  property 
transportation  for  the  U£.  Govenunent 
of  general  commodities  (except  used 
boosehoid  goods,  hazardous  or  secret 
materials,  and  sensitive  weapons  and 
munitions). 

D  (4)  Motor  common  carrier  of  property 

transportation  of  shipments  weighing  1(X} 
pounds  or  less  if  transported  in  a  motor 
vehicle  in  which  no  one  package  exceeds 
100  pounds. 

n  (5)  Motor  common  or  motor  contract 

carrier  of  property  transportation  of  food 
and  other  edible  products  (including 
edible  byproducts  but  excluding 
alcoholic  beverages  and  drugs]  intended 
for  human  consumption,  agricultural 
limestone  and  other  soil  conditioners, 
and  agricultural  fertilizers,  when  such 
transportation  is  provided  with  the 
owner  of  the  motor  vehicle  in  the  vehicle 
(except  in  emergency  situations).  After 
issuance  of  authority,  such 
transportation  (measured  by  tonnage) 
shall  not  exceed,  on  an  annual  basis,  the 
transportation  provided  by  the  motor 
vehicle  (measure  by  tonnage  )  which  is 
exempt  from  the  Commission's 
jurisdiction  under  49  U.S.C.  10526(a)  (6). 

D  (6)  Transportation  for  the  U.S.  Government 
of  used  household  goods  which 
transportation  is  incidental  to  a  pack- 
and-crate  service  on  behalf  of  the 
Department  of  Defense. 

n  (7)  Motor  carrrier  broker  of  general 

commodities  (except  household  goods). 

(e)  If  the  application  is  for  motor 
property  authority  and  is  not  in  a 
fitness-only  category,  is  applicant 
submitting  witness  statements  in 
support  of  the  application  D,  or  is 
applicant  relying  on  other  types  of 
evidence  D? 

in.  Caption  Summary.  Describe  in  the 
space  beiow  the  authority  sought  in  a 
manner  appropriate  for  a  caption 


summary.  The  format  is  provided  at  49 
CFR  1160.76  and  49  CFR  1168.3(e).  Also, 
submit  an  original  and  one  copy  of  the 
caption  summary  on  a  separate  piece  of 
paper  which  includes  (aj  the  name  and 
address  of  applicant  and  applicant's 
representative,  (b)  the  definition  of  the 
application  type,  copied  from  II.(c)  or  (d) 
above,  if  applicable,  and  (c)  the 
description  of  the  authority  sought. 
IV  Will  granting  the  authority  or 
exemption  sought  in  this  application 
constitute  a  major  Federal  action  having 
a  significant  effect  on  the  quality  of  the 
human  environment?  DYES  IIINO.  If 
Yes.  a  statement  complying  with  the 
requirements  of  49  CFR  1105  must  be 
attached  to  this  application. 

V.  Is  this  application  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975? 
(Refer  to  49  CFR  1106.1  through  1106.6, 
especially  1106.5).  OYES  (UNO.  If  YES, 
attach  information  as  to  why  this 
proceeding  is  a  major  regulatory  action, 
and  a  description  of  important  energy 
impacts. 

VI.  Does  applicant  hold  a  certificate  of 
registration  as  a  single-state  operator? 
DYES  ONO 

If  YES.  identify  number: 

VII.  Common  Control  (a)  Indicate  any 
interest  (whether  stock,  loans,  voting,  or 
management  arrangements]  which  the 
applicant,  or  any  officer  or  director  of 
the  applicant,  has  in  the  affairs  of  other 
I.C.C.  regulated  transportation 
companies.  If  NONE,  check  here  Q 

(b)  Indicate  any  interest  (whether 
stock,  loans,  voting,  or  management 
arrangements),  which  any  I.C.C. 
regulated  transportation  company 
including  officers  and  directors,  or  any 
person  authorized  to  control  such  a 
company,  has  in  the  affairs  of  the 
applicant.  If  NONE,  check  here  Q 

(c)  Indicate  any  interest  (whether 
stock,  money,  voting,  or  management 
arrangements]  in  the  applicant  held  by 
any  person  who  also  holds  an  interest 
(whether  stock,  money,  voting,  or 
managment  arrangements)  in  another 
I.C.C.  regulated  transportation  company. 
If  NONE,  check  here  Q 

(d)  If  any  interest  has  been  indicated 
in  (a),  (b),  or  (c)  above,  state  whether 
this  interest  has  been  approved  by  the 
Commission  in  an  appropriate 
proceeding  (give  docket  number]  or 
explain  why  Commission  approval  is 
unnecessary.  Motor  property  applicants 
not  providing  this  information  must,  in 
the  alternative,  state  that  a  petition 
seeking  an  exemption  from  the 
requirements  of  49  U.S.C.  11343  has 
been  filed  pursuant  to  49  U.S.C.  11343(e]. 

VIII.  Contract  Carrier  Applicants 
Only,  (a)  If  the  applicant  seeks  contract 
carrier  authority,  list  the  per8on(s)  or 


firm(8)  it  would  serve  in  the  proposed 
operation: 

(b]  If  the  applicant  seeks  motor 
contract  carrier  authority,  state  the 
ways  in  which  statutory  requirements 
will  be  met  (i.e.,  either  (1)  by  furnishing 
transportation  service  through  the 
assignment  of  motor  vehicles  for  a 
continuing  period  of  time  for  the 
exclusive  use  of  each  person  served,  or 
(2]  by  furnishing  transportation  services 
designed  to  meet  the  distinct  need  of 
each  individual  customer,  a'nd  if  the 
latter,  describe  briefly  the  distinct  need]: 

IX.  Map.  Applicants  for  regular-route 
motor  carrier  authority  and  applicants 
for  irregular-route  authority  who  employ 
unusual  geographical  descriptions  in 
their  request  for  authority  (such  as 
rivers  or  highways)  shall  submit  a 
detailed  map  of  the  proposed  operation. 
Regular-route  applicants  shall  also 
indicate  pertinent  connecting  portions  of 
their  present  authority  with  their 
proposed  authority. 

X.  Verified  Statement.  All  applicants 
must  submit  a  verified  statement  on  a 
separate  piece  of  paper.  The  contents  of 
the  statement  are  prescribed  in 
Commission  regulations  according  to  the 
type  of  application  (see  Instructions). 

OATH 

I, . 

verify  under  penalty  of  perjury  under  the 
laws  of  the  United  States  of  America, 
that  the  foregoing  is  true  and  correct.  In 
addition,  I  verify  that  the  information 
submitted  in  applicant's  verified 
statement  and  all  other  evidence  to  be 
filed  by  applicant  is  true  and  correct. 
Further,  I  certify  that  I  am  qualified  and 
authorized  to  file  this  application.  I 
know  that  willful  misstatements  or 
omissions  of  material  facts  constitute 
Federal  criminal  violations  punishable 
under  18  U.S.C.  1001  by  imprisonment 
up  to  5  years  and  fines  up  to  $10,000  for 
each  offense.  Additionally,  these 
misstatements  are  punishable  as  perjury 
under  18  U.S.C.  1621,  which  provides  for 
fines  up  to  $2,000  or  imprisonment  up  to 
5  years  for  each  offense. 


Signature  and  Date 

Note. — If  an  individual  other  than  the 
applicant  signs  this  form,  the  applicant  must 
separately  verify  its  verified  statement  by 
including  the  following  paragraph  at  the  end 
of  such  statement:  "L 

,  verify 

under  penalty  of  perjury  under  the  laws  of 
the  United  States  of  America  that  the 
information  in  this  verified  statement  is  true 
and  correct.  I  know  that  willful 
misstatements  or  omissions  of  material  facts 
constitute  Federal  criminal  violations 
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punishable  under  18  U.S.C.  1001  by  up  to  5 
years  imprisonment  and  fines  up  to  $10,000 
for  each  offense,  or  punishable  as  perjury 
under  18  U.S.C.  1621  by  fines  up  to  $2,000  or 
imprisonment  up  to  5  years  for  each  offense. 
(Signature  and  date)". 

Certification  of  Service 

I  certify  that  I  have  delivered  a  copy 
of  this  application,  in  person  or  by  mail, 
to  the  Regional  Director  of  the 
Commission's  Office  of  Compliance  and 
Consumer  Assistance  for  the  Region  in 
which  the  applicant  has  its 
headquarters. 

If  a  copy  of  the  application  is  desired 
by  the  appropriate  State  Board  (or 
official)  in  any  State  in  or  through  which 
the  operations  described  in  this 
application  would  be  performed  or  by 
the  State  Board  of  applicant's  domicile,  I 
will  mail  it  upon  written  request. 

If  an  applicant  for  motor  passenger 
authority  to  provide  intrastate 
transportation  under  49  U.S.C. 
10922(c)(2)  (A)  or  (B),  I  certify  that  I 
have  delivered  a  caption  summary,  in 
person  or  by  mail,  to  the  appropriate 
State  Board  (or  official)  in  any  State  in 
which  the  operations  described  in  this 
application  would  be  performed. 
Signature  and  Date 


Instructions 

1.  An  applicant  is  to  submit  the 
following  items  before  the  application 
will  be  accepted  and  considered  by  the 
Commission: 

a.  An  original  and  one  copy  of 
Application  Form  OP-1.  (Revised). 

b.  An  original  and  one  copy  of  a 
caption  summary. 

c.  An  original  and  one  copy  of  a 
verified  statement  which  contains  the 
information  prescribed  by  the 
appropriate  Commission  regulations,  as 
set  forth  below: 

Motor  Property,  Property  Broker,  Freight 

Forwarder,  and  Water  Carrier — 49 

CFR  Part  1160,  Subpart  A 
Motor  Passenger  (except  90-Day 

Intrastate) — 49  CFR  Part  1160,  Subpart 

D 
Motor  Passenger  (90-Day  Intrastate) — 49 

CFR  Part  1168 

d.  Application  fee. 

2.  First-time  applicants  may  ask  the 
Commission  for  a  publication  designed 
to  help  them  understand  the  application 
process.  It  is  available  from  Commission 
regional  and  field  offices  and  the  main 
office  in  Washington,  D.C.  Failure  to 
consult  this  guide  may  lead  to  an 
incomplete  filing  which  could  be 
rejected. 

3.  Applications  shall  be  either 
typewritten  or  written  in  ink. 


4.  If  the  space  provided  in  the  form  or 
appendix  is  not  sufficient,  attach 
separate  sheets  with  applicant's  name 
on  the  top,  and  use  the  same  number  as 
the  paragraph  in  the  form  to  which  the 
answer  refers. 

5.  Where  a  question  or  item  is  not 
applicable,  leave  the  space  blank  or 
write  "N/A". 

6.  Assistance  in  filling  out  forms  may 
be  obtained  from  Commission  regional 
and  field  offices.  Before  requesting 
assistance,  prepare  a  draft  of  the 
application  to  be  used  for  discussion 
purposes. 

7.  Keep  a  copy  of  the  application  for 
future  reference. 

Appendix. — Certification  of  Shipper  or 
Witness  Support 

Instructions: 

1.  Notarization  of  this  statement  is  not 
necessary. 

2.  Where  the  space  provided  is  not 
sufficient,  it  is  permissible  to  label  a 
plain  sheet  of  paper  "Appendix"  and, 
using  the  same  numbered  paragraphs, 
answer  the  questions  in  greater  detail. 

3.  If  you  need  additional  copies  of  the 
Appendix  for  applications  supporter)  by 
multiple  witnesses,  you  may  reproduce 
the  blank  form.  Mark  one  as  original  and 
have  the  witness  sign  that  form. 

4.  Witnesses  testifying  as  to  their 
personal  transportation  needs  need  not 
answer  (1)  under  question  II. 

I.  I,  or  the  company  which  I  represent. 
support  the  application  filed  by 

— ^—  to  the 

extent  that  applicant  seeks  authority  to: 

(describe  commodities  and  territory  sought 
by  applicant  which  you  support) 

II.  The  following  information 
describes  the  type  of  freight  traffic 
movements  which  could  be  made  by  me 
or  my  company. 

(1)  Legal  name  and  domicile  of 
company  or  organization. 

(2)  Identity  of  witness.  If  representing 
a  company,  why  the  witness  is  qualified 
to  offer  evidence  (such  as  position  with 
company  and  experience:) 

(3)  General  description  of  the 
company,  and  any  relevant  facility 
locations: 

(4)  Description  of  commodities  which 
will  or  may  be  transported  under  the 
authority.  List  actual  commodities.  Do 
not  merely  repeat  the  applicant's 
caption  summary  or  generic  commodity 
descriptions: 

(5)  Volume  and  frequency  of  traffic 
that  will  or  may  be  tendered  to  the 


applicant  if  the  application  is  granted. 
List  projected  volumes  or  future  needs,  if 
known. 

(6)  Describe  the  geographic  movement 
of  the  involved  traffic,  and  provide 
actual,  future,  or  representative  origins 
and  destinations  from  and  to  which  the 
traffic  will  or  may  be  transported.  List 
origms  and  destinations  separately. 

(7)  Transportation  services  now  used. 

if  any: 

(8)  Unsatisfactory  aspects  of  these 
services,  if  any: 

(9)  Specialized  service  needs,  if  any: 

(10)  Any  other  information: 

I. 

verify  under  penalty  of  perjury  under  the 
laws  of  the  United  States  of  America, 
that  the  foregoing  is  true  and  correct.  If 
representing  a  company  or  organization. 
I  certify  that  I  am  qualified  and 
authorized  to  offer  this  evidence.  I  know 
that  willful  misstatements  or  omissions 
of  material  facts  constitute  Federal 
criminal  violations  punishable  under  18 
U.S.C.  1001  by  up  to  5  years 
imprisonment  and  fines  up  to  Sin.cxX)  for 
each  offense,  or  punishable  as  perjurj' 
under  18  U.S.C.  1621  by  fines  up  tu 
S2.000  or  imprisonment  up  to  5  years  for 
each  offense. 
Signature  and  D.i'r 

(FR  Doc.  82-32020  Piled  11-2J-82;  8:45  am  | 
BILLING  COOe  703S-01-W 

49  CFR  Part  1139 

lEx  ParteNo.  MC82(Sub.-1)] 

Provisions  for  Foreseeable  Future 
Costs 

agency:  Interstate  Commerce 

Commission 

action:  Final  rules. 

summary:  The  Commission  adopts 
procedures  to  permit  the  intercity  bus 
industry  to  recover  foreseeable  future 
costs  in  their  general  and  individual  fare 
increase  filings  in  compliance  with 
authorization  in  Section  9  of  the  Bus 
Regulatory  Reform  Act  of  1982.  The 
procedures  allow  for  the  inclusion  of 
foreseeable  and  estimated  future  costs 
to  be  experienced  or  anticipated  during 
the  six-month  period  following  the 
effective  date  of  any  fare  increase  filing 
EFFECTIVE  DATE:  November  19, 1982. 
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AOORESS:  Copies  of  the  complete 
decision  are  available  upon  request 
from:  TS  Info  Systems,  Room  2227, 
Interstate  Commerce  Commission,  12*h 
and  Constitution  Avenue  NW., 
Washington.  D.C.  20423. 
FOR  FURTHER  IMFORMATION  CONTACT: 
William  T.  Bono— (202)  275-7354.  Bureau 

of  Accounts 
or 
Paul  R.  Meder— (202)  275-7457.  Bureau 

of  Accounts 
SUPPLEMENTARY  INFORMATION:  By  notice 
of  Proposed  Rulemaking  served 
September  22, 1982  (47  FR  42933, 
September  29, 1982),  we  initiated  a 
rulemaking  proceeding  seeking  public 
comments  on  the  proposed  procedures 
permitting  the  recovery  of  estimated  or 
foreseeable  future  costs  as  authorized  in 
the  Bus  Regulatory  Reform  Act  of  1982, 
Pub.  L  97-261,  96  Stat.  1102.  The 
National  Bus  Traffic  Association,  the 
United  States  Department  of 
Transportation,  the  Interstate  Commerce 
Commission's  Office  of  Special  Counsel 
and  the  State  of  Vermont  filed 
comments.  We  have  considered  the 
matters  and  suggestions  raised  by  the 
parties  and  conclude  that  the  proposed 
procedures  adopted  here  are  warranted. 
A  synopsis  of  the  adopted  procedures 
are  as  follows: 

A.  A  6-month  future  time  period  is 
established  for  the  purpose  of  providing 
reasonable  estimated  or  foreseeable 
future  cost  increases. 

B.  If  future  cost  estimates  are  included 
in  any  filing  prepared  in  accordance 
with  the  requirements  of  this  order  and 
another  filing  is  submitted  during  the  6- 
month  period  after  the  effective  date  of 
the  initial  filing,  the  party  will  be 
required  to  establish  that  the  second 


increase  sought  has  not  been  previously 
recovered  in  the  initial  filing. 

C.  Future  expenses  will  be  treated  in 
two  categories  as  follows: 

1.  Scheduled  wage  and  wage  related 
mcreases — those  expenses  which 
coincide  or  become  effective  with  the 
effective  date  of  the  filing  and/or 
become  effective  subsequent  to  the 
effective  date  of  the  filing,  within  the  6- 
monfh  period.  Subsequent  increases  will 
be  treated  on  an  "as  incurrred"  basis. 
Documentation  in  support  of  the  future 
expense  increases  will  be  required  in 
e.ich  evidentiary  filing. 

2.  Unscheduled  non-labor  expense 
increases — these  expenses  will  be 
allowed  on  the  basis  of  one-half  of  the 
estimated  increase  in  expenses  at  the 
end  uf  the  6-month  period. 

D  Expense  forecasting  can  be  based 
on  any  reasonable  methodology. 
However,  the  burden  of  proof  as  to  the 
reasondbleness  of  the  methodology  or 
methodologies  rests  with  the  proponent 
and  must  be  adequately  supported. 

E.  Collectively  filed  fare  adjustments 
continue  to  be  subject  to  the  filing 
requirements  prescribed  in  Ex  Parte  No. 
MC-82  (Sub-No.  1).  Procedures  in  Motor 
Carrier  Revenue  Proceedings — Intercity 
Bus  Industry,  including  Schedule  C  parts 
I,  II  and  III.  This  schedule  has  been 
expanded  to  include  the  results  of  the 
foreseeable  future  cost  estimates. 
Attachment  I  is  a  copy  of  the  revised 
Schedule  C.  Individual  fare  proposals 
are  not  subject  to  the  requirements  of  Ex 
Parte  .\o.  MC-62  (Sub-No.  1). 

F.  Individual  fare  filings  which  exceed 
the  Zone  of  Rate  Freedom  [ZORF]  are 
subject  to  the  provisions  adopted  herein 
with  exception  of  the  requirements 
outlined  in  E  above. 

Since  foreseeable  future  costs  are 
permitted  and  not  mandatory,  there  will 


be  no  change  in  the  present  wording  in 
the  text  of  Part  1139,  Subpart  B  of 
Chapter  10,  Title  49  of  the  Code  of 
Federal  Regulations.  However,  adoption 
of  these  provisions  explicitly  negates 
reference  to  the  disallowance  of  future 
cost  expectations  contained  in  the  text 
of  Part  1139.  Subpart  B. 

Regulatory  Flexibility  Act:  Pursuant  to 
5  U.S.C.  605(b),  the  Secretary  of  the 
Commission  certifies  that  the  matter 
adopted  in  this  proceeding  will  not  have 
a  significant  economic  impact  upon  a 
substantial  number  of  small  entities.  The 
only  accounting  and  reporting  burdens 
that  may  affect  small  business  results 
from  the  six-month  Umitation  on  future 
cost  estimates.  However,  individual 
carriers  are  not  obliged  to  seek  general 
fare  increases  and  reliance  upon  future 
cost  projections  is  permitted,  not 
mandatory.  Comments  were  requested 
and  none  of  the  parties  suggested  that 
there  would  be  a  substantial  impact  on 
small  entities. 

Adoption  of  these  provisions  will  not 
significantly  affect  the  quality  of  the 
human  environment  or  energy 
consumption. 

List  of  Subjects  in  49  CFR  Part  1139 

Buses.  Freight.  Motor  carriers. 

(5  U.S.C.  553  and  section  9  of  the  Bus 
Regulatory  Reform  Act  of  1982,  which 
amends  49  U.S.C  10701(e)  and  49  U.S.C. 
10704(b)(2)(B)) 

Dated:  November  15,  1982. 

By  the  Commission,  Chainnan  Taylor,  Vice 
Chairman  Gilliam,  Commissioners  Sterrett, 
Andre,  Simmons,  and  Gradison. 
Commissioner  Sterrett  was  absent  and  did 
not  participate. 
Agatha  L  Mergenovidi, 
Secretary. 


Schedule  C  to  Subpart  B  of  49  CFR  Part  11J9  is  revised  to  read  as  follows: 

Attachment  1 

Schedule  C 
Part  I.— Condensed  Income  Statement 

(Douars  m  Uxxjsands] 
(    )  Greyhouml  Lines.  Inc.    (    )Traiways  combined    (    )  Ail  study  earners 


Source  *  R  sc«ertu»  ?50(b) 

Base  year- 
actual  (O 

Pro  forma  year 

Line  Na  md  nam  (a) 

Current 
revenue  and 

proiected 
expense  (d) 

Proposed 
revenue  and 

proiected 
expense  |e) 

Proposed 

revenue  and 

future  expense 

(f) 

Constructed 
revenue  need 

proiected 
expense  (g) 

Constructed 

revenue  need 

tuture  expertse 

(h) 

1    Pg^Vwiq^  r^^^ni^      , , 

1.  1 

l,t _ 

14 

- 

S    FiqafMA  rgiwamm --—, ^ 

1    s             .,  J 

Le ..„„  

1  ■» 

L8 

L  1?       



-• 

9    JrtM  rnvnnnAS                                          

10  Total  expenses . 

L  18... ...    _.... 

L19 -. 

11   Net  operabng  revenue _.           

12  Rent  for  lea; 

13  Income  from 

14  Net  carrjer  c 

15  Total  other  \ 

16  Gross  mconn 

17  Interest   ani 
penses  and  p< 

18  Total  incofTw 

19  Income  (tos 
income  taxes 

20  IfKome  taxi 
ations 

21  Provision  for 

22  Income  (loss 

23  Total  incom€ 

24  Total  extrao* 
(debft)  credit. 

25  Net  income 
unappropnatec 


1  Operating  exp 

2  Rent  lor.  and 

3  tnterest  and 
expense  and  c 

4  Percent  of  ca 
ble  property 

5  Interest  and  n 
taiion  service. 

6  Taxable  locorr 

7  Taxable  tncon* 

8  Percent  of  ta; 
tion  service  i 
operations 

9  Total  income  1 

10  Income  taxes 
n   Income  (loss 

12  Total  "3um  o 
lation  sendee. 

1 3  Operating  e 
Signed  to  trans 

14  Ratio  of  tncc 
to  income  (los: 


i  M  I 
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Attachment  1— Continued 

(Dollars  in  tfxxisands] 
(    )  GreyHound  Unes.  Inc      (    jTrailways  combined    (     )  All  study  ca/ners 


Pro  forma  year 

Line  No  and  'lem  (af                              |    Source  A  R   scnedule  250{bl 

Base  year- 
actual  (C) 

CurrenI 
revenue  and 

proiected 
expense  (d) 

Proposed 
revenue  and 

pra,ec«ed 
expense  (e) 

Proposed 

revenue  and 

future  expense 

(1) 

Constructed 
revenue  need 

pro|SCl8d 
mpensa  (g) 

Constructed 
revenue  need 

12   Rent  fof  lease  o'  easier  oroperry -debt               

L   20 „„ 

L.  21 _ 

13   Income  from  lease  o'  earner  property-aedil . 

14   Net  earner  operaimg  income            .     ... 

L  22 

15   Total  other  income                         

L  33 - _ „„..., 

'6  Gross  income 

L  34 „ 

Sums  of  lines  35,  38,  and  39. ... 

L  42 

17    Interest   and   amor^iz.iiion   of   debt   discount   ex- 

penses and  premium 
18   Total  income  deductions                                      

19  Income  (toss)  from  continuing  operations  before 
income  taxes 

20  Income  taxes  o^^   incorr>e  from  continuing  ope' 
ations 

21  Provision  tor  deferred  taxes  

22  Income  (loss!  trom  cor^Iinuing  operations         

23  Total  income  (loss)  trom  discontinued  operations  ... 

24  Total  extraordinary  items  and  accounting  changes 
(debit)  Cfedit. 

26   Net  income  (loss)  transferred  to  retained  income- 
unappropnated. 

L   43 

L.  44 

L.  45 „„ 

L.  46 „ 

" 

L  49 

L    56 „.. 

L.  57 

Part  II,— System  Operating  Expenses  and  Sum  of  Money  assigned  tc  Transportation  Service 

^  (Dollars  in  thousands] 


Faylor,  Vice 
s  Steirett. 


Source  (b) 

Base  year- 
actual  (c) 

Pro-forma  year 

Line  No   and  item  (a) 

Current 
revenue  and 

protected 
expense  (d) 

Proposed 
revenue  and 

projected 
expense  (e) 

Proposed              Constructed 
revenue  and          revenue  need 
future  expense           protected 
(0                   expense  (g) 

Constnx:ted 

revenue  need 

future  expanse 

(h) 

1    Operating  expenses    Sum  o(  money"  ilems 

Pt.  1,  L   10 

2   Rem  lor,  and  from   lease  of  earner  property  (net) 

Pt  1,  net  of  Is.  12  and  13 

3  Interest   and   amortization    of    debt    discount    and 
expense  and  premium  on  debt 

4  Percent  of  earner  operating  property  to  total  targi- 
bie  property 

5  Interest  and  related  expenses  assigned  to  I'anspor 
laiion  service 

6  Taxable  income  assigned  to  transportation  service 

7  Taxable  income  from  continuing  operations 

S  Percent  o(  taxable  income  assigned  to  transporta- 
tion service  to  taxable  income  from  continuing 
operations 

9  Total  income  taxes 

10  Income  taxes  assigned  to  transportation  service 

11  Income  (loss)  assigned  to  transportation  service 

12  Total  "sum  of  money"  items  assigned  lo  transpor- 
tation service. 

13  Operating   expenses   and     sum   of   money     as 
signed  to  transportation  sereice 

14  Ratio  ot  income  (loss)  assigned  to  transportation 
10  income  (loss)  from  continuing  operations  (1  det.) 

PI    I    L    17 

A    R    Sch   200  col.  (b)  (Is.  19 

and2i)ML   26)  {2  dec). 
L   3x1,  4.  above       

(PI   I,  L   14)  minus  (pt.  II,  L  5).. 
Pt   1.  L   19   



L  61L  7  above  (2  dec.) 

Pt    1,  L   20   

L,  8xL   9,  above 

L  6  minus  L   10  above 

Ls  2,  6    10  and  n 

Ls   1  and  12   above 

Pt,  11,  L,  tl'Pt,  1.  L,  22 

Parti 


Constructed 

revenue  need 

future  expense 

(h) 


-Allocation  of  Increased  System  Operating  Expenses  and  Sum  of  Money  to  Traffic  at  issue 

IDoiia-s  iri  '►ousands] 


Pro-forma  year 

Line  No   and  Item  (al 

Source  (b) 

Base  year- 
actual  (c) 

Current 

revenue  and 

profected 
expense  (d) 

Proposed 
revenue  and 

expense  (e) 

rvoposed 

revenue  and 

future  expense 

(0 

Constructed 
rever<ue  need 

protected 
expense  (g) 

Constnjcted 

revenue  need 

future  expanse 

(h) 

A, — Revenue  distribution 
1    Revenues  applicable  to  traffic  at  issue      

From  'evenue  study 

2     System    operating    revenues,    less    miscellaneous     Sch   C   pt   i   L   9»Ls   7  and  8     '. 

station  revenues  (36001   and   other  operating   rev- 
enues (2900) 
3    Percent   of   total   issue   traffic   revenues   lo    L    2 
revenues 

L   1»L   2  (percent  lo  2  dec) 

B,— Allocatton  to  traffic  at  issue 

4   Increased  system  operating  expenses  PI  II,  line  1    

5   Increased  system  "sum  of  money  ' Pt  II,  line  12 

6    Total   increased   system   operating   expenses   and     L  4iL   5   above        

"sum  of  money" 
7  Allocation  of  line  6  to  traffic  at  issue          i  L  3  x  L   6  above    

8   Increased  revenues  on  traffic  al  issue 1  L   i    above                  
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Part  III— Allocation  of  Increased  System  Operating  Expenses  and  Sum  of  Money  to  Traffic  at  Issue— Continued 

(OoHara  n  thousands] 


Soufce  (bj 

... 

Pro-lorma  year 

Una  No.  and  item  ;a) 

Base  year- 
actual  (c) 

Current 
revenue  and 

profected 
expense  (a) 

Proposed 

revenue  and 

protected 

Proposed 

revenue  and 

future  expense 

m 

Constructed 
revenue  need 

profected 
expense  (g) 

Constnjcted 

revenue  need 

future  expense 

(h) 

9.  Ratio  o«  mcraased  revenues  lo  ocreesed  costs  on 
traffic  at  asue 

EXPLANATORY— SCHEDULE  C  (PARTS  I.  H,  AND  III) 

Columns  [d\  through  (h).  These  columns  shall  contain  the  pro  forma  year  data. 

The  data  reported  in  column  (d)  shall  be  the  base  year  actual  (column  (c))  restated  to  reflect  conditions  (wage,  price,  and 
producUvity,  etc.)  prevailing  on  or  near  the  effective  date  of  the  proposed  increase.  Revenues  in  column  (d)  shall  be  based  on 
fares  and  charges  which  are  currently  in  effect. 

The  data  reported  in  column  (e)  shall  also  be  the  base  year  actual  (column  (c))  restated  to  reflect  conditions  (wage,  price, 
and  productivity,  etc.)  prevailing  on  or  near  the  effective  date  of  the  proposed  increase.  Unlike  column  (d),  however,  revenues 
in  column  (e)  shall  be  based  on  the  proposed  fares  and  charges. 

The  data  reported  in  column  (f)  shall  also  be  the  base  year  actual  (column  (c))  restated  to  reflect  conditions  (wage,  price, 
and  productivity,  etc.)  prevailing  on  or  near  the  effective  date  of  the  proposed  increase  plus  allowable  foreseeable  future 
costs.  Revenues  shall  be  based  on  the  proposed  fares  and  charges. 

The  data  reported  in  columns  (g)  and  (h)  shall  be  based  on  what  the  system  revenue  needs  of  the  study  earners  should  be 
at  a  given  time,  including  the  constructed  projected  and  future  operating  expenses  and  the  constructed  "sum  of  money"  above 
these  expenses.  The  constructed  "sum  of  money"  should  be  supported  by  evidence  that  it  is  a  just  and  reasonable  amount 
and  is  that  needed  to  attract  debt  and  equity  capital  and  to  insure  financial  stability  and  the  capacity  to  render  service.  Such 
evidence  should  include  an  analysis  of  the  adequacy  of  the  earners'  earnings,  the  carriers'  cost  of  debt  and  equity  capital,  the 
various  kinds  of  risk  attending  their  operations  and  the  financing  thereof,  and  the  earners'  ongoing  needs  for  working  capital, 
new  equipment  and  facilities. 
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49  CFR  Part  1142 

[Ex  Parte  No.  MC-162] 

Procedures  for  Complaints  Against 
Bus  Carrier  Rates  and  Fares 

agency:  Interstate  Commerce 
Commission. 

action:  Final  rules. 

SUMMARY:  Section  11  of  the  Bus 
Regulatory  Reform  Act  of  1982  (Bus  Act) 
extends  to  motor  carriers  of  passengers 
a  zone  of  rate  freedom  (ZORF)  similar  in 
concept  to  the  ZORF  for  motor  carriers 
of  property  under  the  Motor  Carrier  Act 
of  1980.  Proposed  bus  rates  or  fares  filed 
under  the  ZORF  may  not  be  protested 
on  the  grounds  that  they  are 
unreasonable  (too  high  or  too  low). 
However,  once  ZORF-filed  rates  or  fares 
became  ef?    dve,  they  are  subject  to 
complaints  that  they  are  unreasonable. 
The  Bus  Act  requires  that  these 
complaints  be  disposed  of  by  the 
Commission  within  90  days.  Final  rules 
are  adopted  for  handling  such 
complaints  within  the  90-day  limit. 
Because  the  Bus  Act  requires  rules  to  be 
in  place  by  November  19, 1982,  the  usual 
30-day  notice  period  cannot  be 
observed. 

DATES:  These  rules  will  be  effective 
November  19. 1982. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jane  Morns.  (202)  275-1757. 

SUPPLEMENTARY  INFORMATION:  In  the 

Notice  of  Proposed  Rulemaking  (NPR) 
served  in  this  proceeding  and  published 
in  the  Federal  Register  on  October  7, 
1982  (47  FR  44517),  we  proposed  certain 
rules  to  implement  section  11(c)  of  the 
Bus  Regulatory  Reform  Act  of  1982  (Bus 
Act),  Pub.  L.  97-261,  96  1102. 

The  Bus  Act  creates  a  zone  of  rate 
freedom  (ZORF]  for  bus  rates  and  fares, 
which  is  similar  in  concept  to  the  ZORF 
for  motor  carriers  of  property  under  the 
Motor  Carrier  Act  of  1980.  Although 
proposed  rates  and  fares  files  within  the 
ZORF  may  be  protested  on  grounds  they 
are  allegedly  predatory  or 
discriminatory,  they  may  not  be 
protested  on  the  grounds  that  they  are 
unreasonably  high  or  low. 

Nevertheless,  section  11(e)  of  the  Bus 
Act  provides  that  once  ZORF-filed  rates 
or  fares  become  effective,  they  are 
subject  to  complaint  on  the  grounds  that 
they  are  unreasonably  high  or  low. 
These  complaints  must  be  disposed  of 
by  the  Commission  within  90  days.  In 
the  NPR,  we  proposed  rules  providing 
expedited  procedures  for  handling  these 
complaints. 

After  reviewing  comments  from  the 


Commission's  Office  of  Special  Counsel, 
the  State  Corporation  Commission  of 
Virginia,  and  the  American  Bus 
Association,  we  have  decided,  for  the 
most  part,  to  adopt  the  rules  as 
proposed  in  the  NPR.  However,  based 
on  the  comments,  modifications  were 
made,  particularly  in  regard  to  the 
period  for  filing  complainant's  evidence 
and  the  timing  of  discovery  requests  and 
responses.  All  of  these  matters  are 
discussed  in  detail  in  the  printed 
decision  served  under  this  docket 
number. 

The  final  rules  adopted  in  this 
proceeding  are  set  forth  in  the  appendix. 
The  final  rules  incorporate  the  revisions 
and  redesignation  of  the  Rules  of 
Practice  in  Ex  Parte  No.  55  (Sub-No.  55), 
Revi&ion  and  Redesignation  of  the  Rules 
of  Practice.  47  FR  49534  (November  1, 
1982). 

These  rules  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources.  We  also  certify  that  they  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  which  is  further  explained  in 
the  printed  decision. 

(Sec.  11(c)  of  the  Bus  Regulatory  Reform 
Act  of  1982  Pub.  L.  97^261,  96  Stat.  1102,  49 
U.S.C  10321, 10708(f).  and  11701;  and  5  U.S.C. 
553) 
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Constructed 
revenue  need 
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able  future 


List  of  Subjects  in  49  CFR  Part  1142 

Administrative  practice  and 
procedure,  Buses. 

Decided:  November  16. 1982. 

By  the  Commission,  Chairman  Taylor, 
Vice  Chairman  Gillliam,  Commissioners 
Sterrett.  Andre,  Simmons,  and  Gradison. 
Commissioner  Sterrett  was  absent  and 
did  not  participate. 
Agatha  L.  Mergeoovidi. 
Secretary. 

Appendix 

Chapter  X  Title  49  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  the  following  new  Part  1142.  to 
read  as  follows: 

PART  1142— SPECIAL  RULES  FOR 
FILING  AND  HANDLING  COMPLAINTS 
AGAINST  INTERSTATE  BUS  RATES 
AND  FARES  UNDER  THE  ZONE  OF 
RATE  FREEDOM  [49  U.S.C.  10708(D)(4) 
AND  10708(D)(5),  SECTION  11  OF  THE 
BUS  REGULATROY  REFORM  ACT  OF 
1982] 

Sec. 

1142.1  Filing  of  complaint. 

1142.2  Answer  by  defendant. 

1142.3  Reply  by  complainant. 

1142.4  Discovery. 

1142.5  Copies. 

Authority:  Section  11(c)  of  the  Bus 
Regulatory  Reform  Act  of  1982.  Pub  L.  97- 
261.  96  Stat.  1102:  49  U.S.C.  10321.  107081  f). 
and  11701;  and  5  U.S.C.  553. 

§  11 42. 1    Filing  of  complaint 

(a)  A  person  seeking  the  cancellation 
of  an  effective  interstate  rate  or  fare 
published  by  an  intercity  motor  carrier 
of  passengers  under  provisions  of  the 
zone  of  rate  freedom  shall  file  a  formal 
complaint.  The  complaint  may  challenge 
only  the  reasonableness  of  the  rate  or 
fare  under  these  special  rules. 
Complaints  on  other  grounds,  such  as 
discrimination  or  predatory  practices, 
shall  be  filed  under  the  General  Rules  of 
Practice. 

(b)  Complainant's  verified  statement 
of  facts  and  argument  shall  be  filed  20 
days  after  its  complaint,  and  shall 
constitute  complainant's  case-in-chief. 
Whatever  evidence  is  relied  upon  shall 
be  set  forth  in  sufficient  detail  to  support 
the  complaint,  such  as  cost  of  service, 
rate  or  fare  comparisons,  or  other 
information  which  may  be  pertinent 
(such  as  type  of  service  rendered, 
distance  traveled,  or  patronage 
experienced). 

(cj  Complainant  shall  serve  a  copy  of 
its  complaint  and  a  copy  of  its  verified 
statement  on  defendant,  on  the  same 
days  that  these  pleadings  are  filed  with 
the  Commission.  Such  service  and  filing 
shall  comply  with  49  CFR  1104.12. 


§  1 1 42.2    Answer  by  defendant 

The  answer  to  the  complaint  shall 
contain  the  entire  case-in-rebuttal. 
consisting  of  defendant's  verified 
statempnt  of  facts  and  argument.  It  shall 
be  filed  within  20  days  after  the 
complainant's  verified  statement  is  due 
Defendant  shall  serve  a  copy  of  its 
stdtement  on  complainant  on  the  same 
day  it  is  filed  with  the  Commission. 
Such  service  and  filing  shall  comply 
with  49  CFR  1104.12. 

§  1 142.3    Reply  by  complainant 

Complainant  may  file  a  reply  to 
defendant's  answer  within  10  days  after 
the  de.fendant's  answer  is  due.  The  reply 
shall  be  served  on  defendant  by 
complainant  on  the  same  day  it  is  filed 
with  the  Commission  and  comph  with 
49  CFR  1104.12. 

§  1142.4    Discovery. 

Discovery  procedures  shall  be 
available  to  the  complainant  pursuant  to 
our  rules  at  49  CFR  1114.21,  so  long  as 
the  request  is  made  at  the  same  time  the 
complaint  is  filed  and  seeks  relevant 
information  needed  to  support  the 
complaint.  Defendant  shall  respond 
within  5  days  by  providing  the  sought 
material,  records,  data  and  inform.ition. 
unless  it  is  privileged. 

§1142.5    Copies. 

An  original  and  10  copies  of  the 
complaint,  statements,  answer,  reply, 
and  request  shall  be  furnished  for  the 
use  of  the  Commission. 

|IF  Dor,  B:-3;()i;!Fiir,)  11-23-82:8:46  ami 
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49  CFR  Part  1143 
[Ex  Parte  No.  MC-160) 

Procedures  for  Review  of  Intrastate 
Bus  Rates 

AGENCY:  Interstate  Commerce 

Commission. 
action:  Final  rules. 

SUMMARY:  This  document  contains  final 
rules  which  implement  section  17  of  The 
Bus  Regulatory  Reform  Act  of  1982. 
Section  17  (codified  at  49  U.S.C. 
11501(e))  requires  the  Commission  to 
adopt  rules  for  processing  petition  that 
seek  review  of  State  regulation  of 
intrastate  rates,  and  rules  and  practices 
(rate)  of  interstate  bus  carriers.  This 
proceeding  was  instituted  by  a  notice  of 
proposed  rulemaking  served  on 
September  22, 1982  and  published  on 
September  29, 1982,  at  47  FR  42924. 
Because  the  new  law  is  effective  on 
November  19. 1982,  the  final  rules  will 
be  effective  on  that  date. 


EFFECTIVE  DATE  These  rules  will  h. 
effective  on  November  19,  UW^ 

FOR  FURTHER  INFORMATION  CONTACT! 

Jane  D.  Morns.  (202!  2".'>-1^57 

or 
i  lowell  I.  Spom.  (202)  2r5-r6i-il 

SUPPLEMENTARY  INFORMATION:  Th.   Bus 
Regulatory  Reform  Act  of  1982  (Bus  Act) 
wds  signed  into  Law  on  Spptem!)er  20. 
1982.  and  becomes  effective  on 
November  19,  1982  Section  1"  of  tne  Bus 
Act  provides  a  mechanism  whereby 
private  interstate  motor  common 
carriers  of  passengers  can  secure  the 
Commission's  review  of  intrastate  rates. 
rules  and  practices  (rate)  pre.scn!)ed  by 
the  States  whuh  unreiisonaDly 
discriminate  against  or  impose  an 
unreasonable  burden  on  mterstate  or 
foreign  commerce. 

Comments  on  the  proposed  rules 
implementing  this  pro\:s:on  were  filed 
b\'  .Mabama  l^iblic  Service  Commission 
(.Alabama ],  Public  Utilities  Commission 
of  the  State  of  California  (Calfornia). 
Public  Utility  Commissioner  of  Oregon 
(Oregon).  Illinois  Commen  e 
Commission  (lliinois),  Missouri  Public 
Service  Commission  (.Missounl.  .New 
Jersey  Department  of  Transportation 
(New  Jersey).  Washington  Utilities  and 
Transportation  Commission 
(Washington).  Vermont  Agency  r.f 
Transportation,  .National  Association  of 
Regulatory  Commissioners  [NARUCJ. 
Greyhound  Lines.  Inc.  (including 
supplemental  comments).  Office  of 
Special  Counsel,  interstate  Commerce 
Commission  (OSC),  and  jointly  by  the 
American  Bus  Association  and  National 
Bus  Traffic  Associations.  Inc.  All  of 
these  comments  have  been  fully 
considered. 

Procedural  Matter 

The  Bus  Act  is  effective  on  November 
19. 1982.  Because  of  the  limited  time 
Congress  provided  for  the  promulgation 

of  these  rules,  we  conclude  that  there  is 
good  cause  to  make  them  effective  in 
less  than  30  days.  See  5  U.S.C.  553(d)(3). 

.Applicability  of  Procedures  To  Pendinj; 
Cases 

In  the  notice,  the  Commission  decided 
preliminarily  not  to  assert  jurisdiction 
over  cases  pending  before  the  Slates  on 
November  19,  1982  (the  effectue  date  of 
the  Bus  .'\ct).  The  Commission  n'asoned 
that  there  is  no  clear  legislative  intent 
for  the  new  law  to  apply  in  those 
instances.  Several  parties  dispute  this 
conclusion  and  propose  that  the 
regulations  adopted  here  be  applied  to 
all  pending  cases.  They  state  that  the 
general  rule  is  that  courts  and 
administrative  agencies  must  apply  the 
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law  in  effect  at  the  time  a  decision  is 
rendered  unless  doing  so  would  result  in 
manifest  injustice  or  there  is  statutory 
direction  or  legislative  history  to  the 
contrary.  This  general  rule  may  be 
inapplicable  if,  for  example,  the  new 
law  imposes  new  and  unanticipated 
obligations  on  a  party.  Bradley  v. 
Richmond  School  Board.  416  U.S.  696, 
715  (1974).  See  also  Thorpe  v.  Housing 
Authority  of  the  City  of  Durham.  393 
U.S.  269.  281  (1969).  The  parties  also 
point  out  that  application  of  any 
regulations  adopted  here  to  pending 
cases  would  merely  be  a  continuation  of 
Commission  policy  followed  in  Art  Pape 
Transfer,  Inc.,  Ext. — Commod.,  In  End- 
Dump  Vehicles,  132  M.C.C.  84.  92-95 
(1960).  There,  the  Commission  applied 
the  Motor  Carrier  Act  of  1980  to  cases 
pending  before  the  Conrniission  on  the 
effective  date  of  that  law. 

It  may  fairly  be  argued  that  the  new 
law  in  this  area  does,  indeed,  impose 
new  and  unanticipated  obligations  upon 
the  States  that  are,  for  the  Rrst  time, 
required  to  complete  their  proceedings 
within  120  days  or  suffer  the  potential 
loss  of  jurisdiction  over  the  matter. 
Further,  the  statute  reflects  the  clear 
intent  of  Congress  that  the  States 
continue  to  rule  upon  the  establishment 
of  rates,  rules,  and  practices  involved  in 
Section  17  proceedings,  and  that  they 
have  120  days  in  which  to  do  so.  This 
opportunity  would  be  significantly 
reduced  in  circumstances  in  which 
proceedings  were  instituted  before  it 
was  known  that  the  one  preemptive 
federal  jurisdiction  would  apply. 

On  the  other  hand,  it  is  equally  clear 
that  Congress  found  that  certain  State 
rate  decisions,  and  State  inaction  or 
delay  in  some  instances,  create  an 
unreasonable  burden  on  interstate 
conunerce.  In  Section  17  of  the  Bus  Act 
Congress  created  a  mechanism  by  which 
this  burden  would  be  promptly  lifted. 

In  deciding  at  what  point  our 
regulatosy  jurisdiction  attaches  we  must 
balance  these  legislative  goals.  As  of 
September  20, 1982,  when  the  Bus  Act 
became  law  (although  most  of  its 
provisions  were  not  yet  effective),  the 
States  had  clear  notice  of  the  possibility 
of  preemptive  Federal  action.  Starting 
on  that  date.  State  actions  could  be 
expected  to  reflect  that  knowledge.  In 
view  of  this,  we  will  assert  jurisdiction 
over  rate  cases  filed  on  or  after 
September  20, 1982.  If  the  State  has  not 
acted  within  120  days  on  a  case  filed  on 
or  after  that  date,  the  carrier  may  bring 
its  case  to  this  Commission.  With 
respect  to  denials,  we  will  assert 
jurisdiction  over  any  denial  issued  after 
November  19, 1982  (the  effective  date  of 
the  Act),  so  long  as  the  carrier  request 


was  not  filed  prior  to  September  20. 
1982.  We  conclude  that  this  decision 
accords  proper  weight  to  both  of  the 
goals  underlying  Section  17. 

Scope  of  the  Proceeding 

Greyhound  expresses  concern  that  the 
scope  of  the  proceeding  should  be 
expanded  to  include  the  prescription  by 
the  Commission  not  only  of  rates  but 
also  rules  and  practices.  While  it  was 
always  our  intention  that  this 
proceeding  apply  to  rates,  rules,  and 
practices  affecting  rates,  the  point  is 
well  taken  that  certain  references  in  the 
notice  do  not  clearly  express  that  intent. 
Appropriate  changes  in  both  the  title 
and  subsection  (a)  of  the  proposed 
regulations  will  be  made. 

The  Proposed  Regulations 

One  issue  addressed  by  a  number  of 
the  parties  is  whether  the  Commission 
should  accept  evidence  in  addition  to 
that-contained  in  the  State  record. 
Several  parties  strongly  assert  that  the 
acceptance  of  new  evidence  by  the 
Commission  should  not  be  permitted  to 
rectify  an  insufficient  showing  at  the 
State  level. '  They  ar^e  that  the  effect  of 
doing  so  would  be  to  permit  relitigation 
of  intrastate  cases  based  on  evidence 
not  available  to  the  State  agency.  On  the 
other  hand.  Greyhound  takes  the 
opposite  approach,  asserting  that 
Commission  proceedings  must 
necessarily  be  de  novo  reviews  so  that 
the  Commission  can  fully  consider 
evidence  on  the  criteria  for  review 
contained  in  Section  17. 

In  order  to  resolve  the  problem  posed 
in  the  notice  that  State  procedures  and 
criteria  might  not  permit  the 
development  of  a  proper  record  for  our 
review.  ABA  endorses  the  suggestion  in 
the  notice  that  a  carrier  must  make 
every  effort  to  present  evidence  at  the 
State  level  that  it  would  rely  on  at  the 
Commission  review  stage.* That  is, 
carriers  should  build  at  the  State  level  a 
proper  record  for  Federal  review  based 
on  Bus  Act  standards. 

Despite  our  assertion  in  the  notice 
that  Congress  did  not  intend  our  review 
to  be  de  novo,  as  pointed  out  by  several 
parties,  our  review  is,  in  certain 
respects,  de  novo.  Our  review  differs 
from  the  typical  appellate  review  in  that 
rather  than  merely  determining  whether 
the  State  decision  is  supported  by 
substantial  evidence,  we  determine 
whether  the  State  action  or  inaction 


'  See.  for  instance,  the  comments  filed  by 
Alabama  (at  }).  Washington  (at  2).  and  NARUC  (at 

'  ABA  further  suggests  in  this  regard  that  the 
earner  be  able  to  appeal  to  the  Commission  a  State 
ruling  prohibiting  evidence  related  to  Federal 
standards. 


causes  unreasonable  discrimination 
against  or  imposes  an  unreasonable 
burden  on  interstate  commerce.  These 
issues  are  not  properly  addressed  at  the 
State  level.  Therefore,  it  is  logical  to 
permit  the  receipt  of  additional  evidence 
on  these  issues,  if  the  State  record  does 
not  already  contain  it.  This  position  is 
also  consistent  with  the  fact  that 
Congress  provided  the  States  two  years 
from  the  effective  date  of  the  Bus  Act  to 
conform  their  standards  procedures  to 
the  Federal  ones.  During  this  transitional 
period,  receipt  at  the  discretion  of  the 
Conunission  of  evidence  in  addition  to 
the  State  record  will  facihtate  our 
review,  aid  the  States  in  conforming 
their  standards  and  procediu-es,  and 
permit  necessary  refinement  of  our 
standards  and  procedures.  Accordingly, 
we  will  permit  the  submission  of 
evidence  on  the  criteria  contained  in 
Section  17.  in  addition  to  the  State 
record. 

Carrier  parties  also  object  to  the 
requirement  that  the  entire  State  record 
be  made  part  of  the  record  on  appeal. 
ABA.  for  example,  asserts  that  it  is 
extraordinarily  difficult,  in  some  States, 
for  carriers  to  obtain  even  small 
portions  of  the  record,  and  that  our 
proposed  rule  will  provide  endless 
controversy  about  whether  the  entire 
State  record  was  available  and  would 
also  preclude  small  carriers  from 
appealing  State  decisions.  Similar 
concerns  are  expressed  by  Greyhound, 
which  suggests  the  carrier's  formal 
pleadings,  together  with  supporting 
evidence  demonstrating  that  the  carrier 
meets  one  or  more  of  the  Section  17 
criteria,  provide  a  legally  sufficient  basis 
for  a  Commission  determination. 
Alternative  suggestions  are  that  carriers 
serve  a  list  of  the  contents  of  the  record 
with  the  Commission,  or  that  only 
"relevant"  portions  of  the  State  record 
be  provided. 

The  responsibility  of  the  Commission 
is  to  determine  whether  the  State  action 
or  inaction  causes  unreasonable 
discrimination  against  or  imposes  an 
unreasonable  burden  on  interstate 
commerce.  Congress  provides  specific, 
factual  criteria  by  which  these  issues 
can  be  judged.  In  order  to  make  these 
determinations,  the  Commission  must  be 
able  to  review  the  entire  State  record, 
and.  asuoted  above,  additional 
information  in  some  instances,  as  well. 
The  pleadings  together  with  supporting 
evidence  would  not  provide  a  sufficient 
basis  for  such  a  determination. 
Moreover,  we  reject  the  suggestion  that 
carriers  provide  only  relevant  portions 
of  the  State  record  since  the 
Commission  must  determine  which 
portions  are  relevant.  Accordingly,  we 
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will  require  production  of  the  entire 
State  record,  whenever  available.  In 
order  to  reduce  the  expense  of  this 
requirement,  we  will  reduce  to  one  the 
number  of  copies  of  the  State  record 
required  to  be  furnished.  Further,  we 
will  be  liberal  in  our  interpretation  of 
availability  so  as  to  assure  that  cases 
Congress  intended  us  to  review  are 
reviewed,  and  are  not  delayed  or 
prohibited  by  this  requirement. 

The  notice  also  suggested  that  the 
Commission  was  considering 
establishing  a  presumption  that  an 
assailed  rate  constitutes  an 
unreasonable  burden  on  interstate 
commerce  since  it  was  established 
pursuant  to  standards  and  procedures 
which  are  inconsistent  with  the  Bus  Act. 
Numerous  parties  conclude  that  the 
Commission  has  no  authority  to 
establish  presumptions  in  addition  to 
those  delineated  in  the  Bus  Act  and  that 
to  do  so  would  contravene  the  letter  and 
intent  of  the  Act. 'These  parties  call  to 
the  Commission's  attention  the  fact 
(noted  earlier  in  this  decision)  that  the 
Bus  Act  gives  the  States  two  years  to 
conform  to  Federal  standards  and 
procedures. 

In  view  of  these  concerns,  we 
conclude  that  we  do  not  have  the 
authority  at  least  at  this  time  to 
establish  the  proposed  presumption,  and 
we  will  not  apply  the  presumption  to 
cases  reviewed  pursuant  to  Section  17. 

Two  parties  (California  and 
Washington)  express  concern  about  the 
method  of  service  of  pleadings.  They 
state  that  the  regulations  should 
specifically  require  service  by  first-class 
mail  or  other  expedited  method  so  as  to 
preclude  use  of  third-class  mail.  In  fact, 
this  is  imphcit  in  our  proposed  rule 
because  the  existing  Rules  of  Practice, 
which  already  require  expedited  service, 
will  still  apply.  Nevertheless,  for 
purposes  of  clarity,  we  will  specifically 
state  this  in  the  regulations  as  well. 

OSC  suggests  that  it  be  added  to  the 
service  list  for  the  carriers"  petitions  so 
that  it  may  provide  administrative 
assistance  to  parties.  While  we  will  not 
add  OSC  to  the  service  list,  we  do  note 
that  OSC  and  the  Commission's  Small 
Business  Assistance  Office  are  available 
to  provide  assistance  to  parties  involved 
in  rate  preemption  proceedings. 

OSC  also  proposes  that  only  the 
original  plus  one  copy  of  any  reply, 
rather  than  the  original  plus  twelve,  be 
required  to  be  filed.  If  claims  that  this 
would  follow  the  relaxed  filing 
requirements  adopted  in  the  case  of 


'  See,  e.S:  the  comments  of  ABA  (at  8),  Oregon  (at 
3|,  NARUC  (at  4),  California  (at  1-2),  and  New 
Jersey  (at  2). 


protests  to  passenger  fare  increases. 
However,  protestants  in  passenger  fare 
increase  proceedings,  unlike  protestants 
here,  tend  to  be  individual  bus 
passengers  who  might  not  be  able  to 
bear  the  expense  of  filing  twelve  copies 
and,  if  required  to  do  so.  might  not  file 
any  response.  Nevertheless,  in  an 
attempt  to  lessen  burdensome 
regulations,  we  will  reduce  the  filing 
requirements  for  replies  to  petitions  fiipd 
under  Section  17  of  the  Bus  Act  to  .in 
original  plus  six  copies. 

On  the  subject  of  replies  to  petitions 
for  review,  numerous  parties  object  to 
the  15-day  filing  period,  particularly 
those  State  agencies  located  in  the 
West.  They  urge  us  to  extend  the  15-d;iv 
period  to  20  or  30  days.  They  cLiim  that 
15  days  does  not  provide  sufficient  t:me 
for  preparation  of  an  adequate  response. 
As  stressed  in  the  notice,  the  decisional 
deadline  imposed  by  Cont^ress  requires 
_  expeditious  handling  of  this  !\  pe  of 
proceeding.  Accordingly,  all  related 
filing  times  must  be  short.  We  conclude 
that  a  15-day  period  for  filing  replies, 
while  short,  is  workable  and  it  will 
remain  unchanged  unless  and  until 
actual  experience  with  these  cases 
demonstrates  that  this  requirement  is 
unduly  and  unfairly  burdensome. 

In  the  notice,  we  stated  that  rebuttal 
by  the  carrier  seems  unnecessary  and 
contrary  to  normal  appellate  rules.  We 
sought  comments  on  that  issue,  and  two 
parties  commented.  The  ABA  concludes 
that  administrative  due  process  requires 
that  some  time  for  rebuttal  be  proMii.d 
since  the  issues  presented  to  the 
Commission  may  be  different  than  those 
presented  in  the  State  proceeding,  OSC 
makes  a  similar  argument.  In  light  of  the 
comments,  in  the  interest  of  compiling 
an  accurate  record,  and  in  reflection  of 
our  decision  to  allow  new  evidence  into 
the  record,  we  will  add  a  5-day  rebuttal 
period  to  our  final  rules,  as  the  AB.^ 
suggests. 

An  additional  suggestion  made  by 
California  is  that  the  Commission 
require  bus  carriers  implementing 
intrastate  reductions  to  notify 
immediately  the  relevant  State  agencies 
It  claims  this  is  necessary  so  that  State 
agencies  can  take  appropriate  action 
with  respect  to  purely  intrastate  matters. 
We  reject  this  suggestion.  As  correctly 
pointed  out  by  Greyhound,  the  States  no 
longer  regulate  reductions  of  intrastate 
rates  applicable  over  authorized 
interstate  routes.  Moreover,  the 
Commission  has  no  jurisdiction  over 
intrastate  rate  reductions  except  for 
predatory  parctices.  Therefore, 
Commission  regulations  concerning 
notice  to  State  agencies  would  be  an 


unnecessary  assertion  of  Commission 

jurisdiction  and  an  added  burden  on 
carriers. 

Treatment  of  Cost  and  Revenue 
Evidence 

Several  parlies  commented  on  our 
proposed  treatment  of  the  'van.iblu 
costs'  standard  contained  in  Section 
17.'.A^BA  and  Greyhound  agree  that  our 
proposed  case-by-case  determinafion  is 
the  proper  way  to  deal  with  "vanatile 
( osf  concepts  in  these  proceedings. 
OSC.  however,  disagrees  and  argues 
that  clear  definitions  should  be  set  forth 
at  the  outset  (through  rulemaking). 
because  the  issues  are  too  difficult  to 
resolve  individually,  because  the  State 
record  may  not  have  developed  the 
same  data  as  required  by  Federal  law. 
and  because,  in  fairness  to  those 
opposing  petitions,  carriers  must  be 
required  to  present  detailed,  relevant 
cost  evidence. 

We  are  not  persuaded  that  the  rigid, 
structured  approach  advocated  by  OSC 
is  appropriate  in  all  the  proceedings 
which  may  arise  under  these 
regulations,  According'y.  we  are  not 
prepared  to  adopt  this  approach  in  the 
absence  of  some  experience  as  to  the 
type  and  circumstances  of  cases  that 
will  arise  under  this  provision.  If  the 
r^se-by-case  approach  proves 
unworkable  or  ineffective,  we  will 
consider  adopting  formal  cost  and 
accounting  rules. 

Energy  and  Environmental 
Considerations 

We  affirm  our  preliminary 
determination  that  this  decision  will  not 
significantly  affect  the  quality  of  the 
human  environment  or  conservation  of 

energy  resoun  es 

Regulatory  Flexibility  Statement 

The  notice  indicated  our  preliminary 
conclusion  these  rules  would  have  no 
significant  economic  impart  on  a 
substantial  number  of  small  entities.  We 
suggested  that  passengers  and  carriers 
would  be  somewhat  beneficially 
affected  because  bus  earners  would  be 
able  to  use  these  rules  to  enhance  their 
financial  viability  and,  consequently  the 
quality  and  stability  of  their  service.  No 
comments  were  received  on  this  issue. 
We  affirm  our  prior  conclusions  in  this 
regard. 


•The  Bus  ,'\rl  drlmeHtt-n  four  siTustmns  m  whirh 
an  intrastate  rale  is  rp buttablv  presumed  to  inpr«p 
an  unre.iBonahle  burden  on  interstate  Comm-!i:e 
(Ine  Bitun'ion  is  wben  the  rale  does  not  exceed  the 
\  :innli|p  rosts  of  provutins  the  service. 
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Index 

List  of  Subjects  in  49  CFR  Part  1143 

Administrative  practice  and 
procedure.  Buses,  Intergovemirental 
relations. 

It  is  ordered:  Title  49  of  the  Code  of 
Federal  Regulations  is^  amended  by  the 
addition  of  a  new  Part  1143.* 

(49  U.S.C.  10321  and  11501(e)  and  5  U.S.C 
553) 

Decided:  November  15.  1982. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Gilliam.  Commissioners  Sterrett, 
Andre,  Simmons,  and  Gradison. 
Commissioner  Sterrett  was  absent  and  did 
not  participate. 
Agatha  L.  Mergenovich, 
Secretary. 
(SEAL) 

Appendix 

Title  49  of  the  CFR  is  amended  by 
adding  a  new  Part  49  CFR  1143  to  read 
as  follows: 

49  CFR  PART  1143— PROCESSING 
INTERSTATE  BUS  CARRIER 
PETITIONS  FOR  REVIEW  OF  STATE 
REGULATION  OF  INTRASTATE 
RATES,  RULES,  OR  PRACTICES, 
UNDER  49  U.S.C.  11501 

S*'(. 

1143.1  Petitions  governed  by  these  rules 

1143.2  Commission  jurisdiction. 

1143.3  Information  to  be  submitted  by  the 
petitioner. 

1143.4  Notification  procedures. 

1143  5    Where  pleadings  are  sent;  copies, 

1143.6  Who  may  oppose  a  petition; 
deadlines. 

1143.7  Contents  of  the  reply. 

1143.8  Rebuttal  by  the  carrier. 
Authority.— 19  U.S.C.  10321  and  113m(e). 

and  5  U.S.C.  553. 

§  1 1 43. 1    Petitions  governed  by  these 
rules. 

These  rules  govern  petitions  seeking 
review,  under  49  U.S.C.  11501,  of  State 
regulations  of  rates,  rules,  and  practices 
of  interstate  bus  carriers  providing 
intrastate  service. 

§  11 43.2    Commission  jurisdiction. 

if  an  interstate  bus  carrier  has 
requested  a  proper  State  authority  for 
permission  to  establish  an  increased 
intrastate  rate,  rule,  or  practice  and  the 
request  has  been  denied  (in  whole  or  in 


'Irrour  notice  we  proposed  (he  ddiiptuin  .jf 
provisions  to  be  designated  49  CFR  1100  2.;o  In  Ex. 
Piirle  No.  55  (Sub-No  551  Re^:ilor  nrd 
Rcdfffiiinalion  of  the  Rules  of  P-actice.  4"  FR  l"fi  i4 
(November  1.  1982).  the  Commission  redesignated 
ma.ny  itg  regulations.  Accordingly,  the  new 
regulations  we  adopt  here  will  be  designdled  .is 
new  Part  1143.  as  indicated  in  the  Appendix  Also. 
all  references  to  49  CFR  1100.20  in  the  prupused 
rules  now  refer  to  the  redesignated  seciio*) — 48  CFR 
1104.12  in  the  final  rules. 


part),  or  the  State  authority  has  not 
taken  final  action  (in  whole  or  in  part) 
on  the  request  by  the  120th  day  after  the 
request  is  made,  the  carrier  may  apply 
by  petition  to  the  Commission  for 
review  of  the  State  action  (or  inaction). 

§  1 143.3    Information  to  be  sutHnltted  by 
petitioner. 

A  carrier's  petition  for  review  shall 
include  the  following,  (a)  A  cover  sheet 
indicating  the  statutory  authority  (49 
U.S.C.  11501)  under  which  the  filing  is 
authorized  and  that  a  decision  must  be 
made  within  60  days,  (b)  A  copy  of  the 
entire  State  record,  if  available,  and 
other  new  evidence  the  carrier  deems 
relevant  to  a  decision  on  the  statutory 
criteria  governing  the  petition.  (If  the 
basis  for  the  carrier's  petition  is  State 
inaction,  the  carrier  shall  also  submit  a 
statement  of  counsel  or  a  verified 
statement  by  a  competent  witness  that 
the  State  has  not  acted  by  the  120th  day 
fcillowing  receipt  of  the  carrier's 
request),  (c)  Written  argument  detailing 
the  reasons  that  the  State  action  (or 
inaction  should  be  reviewed,  (d) 
Certification  that  the  State  Governor, 
the  State  authority  which  denied  or 
failed  to  take  action  on  the  carrier's 
request,  and  all  parties  of  record  in  the 
State  proceeding  have  been  served  with 
a  copy  of  the  petition,  (e)  The  name(3) 
and  address(es)  of  petitioner's 
r(presentative(s).  if  any,  on  whom 
service  of  a  reply  and  the  Commission's 
decision  can  be  made, 

§  1 1 43.4    Notification  procedures. 

So  later  than  the  date  on  which  a 
carrier  files  its  petition  for  review,  it 
shall  serve  copies  of  its  entire  petition 
on  the  State  Governor,  the  State 
authority  which  denied  or  failed  to  act 
on  the  carrier's  request,  and  on  all 
parties  of  record  in  the  proceeding  at  the 
State  level.  See.  in  addition,  49  CFR 
1104.12. 

§  1 143.S    Wtiere  pleadings  are  sent;  copies. 

The  original  and  12  copies  of  the 
petition,  and  (he  original  and  six  copies 
of  the  reply  shall  be  sent  to  the 
Interstate  Commerce  Commission. 
Office  of  the  Secretary.  Washington. 
DC.  20423  by  first-class  or  express  mail. 
Only  one  copy  of  the  State  record  need 
be  furnished  for  the  Commission's  use. 
Copies  of  the  State  record  need  not  be 
furnished  to  the  Governor,  State  agency, 
or  other  parties  of  record, 

§  1 1 43.6    Who  may  oppose  a  petition; 
deadlines. 

A  reply  to  a  petition  may  be  filed  as  a 
matter  of  right  by  the  Governor,  the 
State  authority  which  denied  or  failed  to 
act  on  the  carrier's  request,  or  by  any 
party  of  record  in  the  State  proceeding. 


These  parties  shall  have  15  days  from 
the  filing  of  the  carrier's  petition  in 
which  to  file  the  reply  with  the 
Commission.  All  others  wishing  to 
participate  shall  file  a  petition  for  leave 
to  intervene  within  15  days  of  the  filing 
of  the  carrier's  petition.  See,  49  CFR 
1104.12. 

§  1 1 43.7    Contents  of  the  reply. 

Replies  and  petitions  to  intervene 
shall  include:  (1)  Written  argument 
detailing  the  reasons  the  State's  action 
was  reasonable;  and  (2)  Certification 
that  a  copy  has  been  served  on  the 
petitioner's  representative(s)  (if  any). 
Replies  and  petitions  may  also  address 
any  new  evidence  submitted  by  the 
carrier.  Petitions  to  intervene  shall  also 
include  a  statement  of  good  cause  why 
an  appearance  was  not  entered  in  the 
State  proceeding  and  why  an 
appearance  is  appropriate  in  this 
proceeding. 

§  1 143.8    Rebuttal  by  the  carrier. 

Rebuttals  to  reply  statements  shall  be 
filed  within  20  days  of  the  filing  date  of 
the  petition.  Rebuttal  to  intervention 
petitions  shall  be  filed  within  10  days  of 
the  filing  of  the  petitions, 
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49  CFR  Part  1165 

[Ex  Parte  No.  MC-142  (Sub-No.  3)1 

Removal  of  Restrictions  From 
Authorities  of  Motor  Carriers  of 
Passengers— intermediate  Points 

agency:  Interstate  Commerce 

Commission. 

action:  Final  rules^ 

summary:  This  document  contains  final 
rules  implementing  Section  7  of  the  Bus 
Regulatory  Reform  Act  of  1982,  Secfion 
7,  which  amends  49  U,S,C,  10922(h). 
requires  the  Commission  to  process 
expeditiously  applications  of  passenger 
carriers  seeking  to  remove  restrictions  in 
outstanding  certificates  that  limit 
intermediate  point  service  along 
certificated  interstate  routes.  This 
proceeding  was  instituted  by  a  notice  of 
proposed  rulemaking,  served  September 
22,  1982  (47  FR  42921.  September  29. 
1982).  The  new  procedures  must  be 
effective  on  November  19. 1982, 
EFFECTIVE  DATE:  These  rules  will  be 
effective  on  November  19, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Public  Assistance  Branch  (202)  27S-7863. 
Elaine  Dobbins  (202)  275-6272.  Howell  I. 
Sporn  (202)  275-7891. 
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SUPPLEMENTARY  INFORMATIOM: 
Background 

Section  7  of  the  Bus  Regulatory 
Reform  Act  of  1982  (Bus  Act),  enacted 
September  20, 1982,  amended  49  U.S.C. 
10922(h)  '  by  adding  new  paragraphs 
10922{i)(3)  and  10922(i)(4).  Section 
10922(i)(3),  which  is  self-executing, 
automatically  allows  existing  restricted 
passenger  carrier  authorities  to  be 
interpreted  as  authorizing  round-trip 
operations  and  expanded  special  and 
charter  operations.  Section  10922[i)(4) 
directs  the  Commission  to  process 
expeditiously  applications  of  passenger 
carriers  seeking  to  remove  intermediate 
point  restrictions  from  their  outstanding 
interstate  certificates. 

Although  express  package  authority 
was  not  expressly  mentioned  in  Section 
7,  the  Bus  Act  grants  carriers  holding 
operating  certificates  permissive 
authority  to  transport  express  packages 
(newspapers,  express  mail,  passengers' 
baggage,  etc.)  in  the  same  vehicle  with 
passengers.  Limitations  on 
transportation  of  express  packages  in 
existing  authority  are  automatically 
eliminated  on  the  Bus  Act's  effective 
date. 

Regulations  implementing  section 
10922(i)(4)  must  be  effective  by 
November  19, 1982,  and  they  must 
provide  for  final  Commission  action 
within  90  days  after  an  application  is 
filed. 

Subsection  (i)(4)  requires  the 
Commission  to  remove  an  operating 
restriction,  upon  request  of  the 
certificate  holder,  unless  the 
Commission  finds,  on  the  basis  of 
evidence  presented  by  persons  objecting 
to  the  removal,  that  the  resulting 
interstate  transportation  would  directly 
compete  with  a  commuter  bus  operation 
and  would  have  a  significant  adverse 
effect  on  commuter  bus  service  in  the 
area  in  which  the  competing  service  will 
be  performed. 

This  proceeding  was  instituted  by  a 
notice  served  September  22, 1982,  in 
which  we  proposed  to  amend  existing 
restriction  removal  rules  contained  at  49 
CFR  Part  1137,'  to  include  motor  carriers 
of  passengers.  The  proposed  rules 
established  expedited  procedures  for  the 
processing  of  intermediate  point 
restriction  removal  applications.  The 
Commission  invited  comments  on  all 
aspects  of  the  proposed  rules. 


'  Section  10922(h)  is  redesignated  Section  10922(i) 
by  Section  6(b)  of  the  Act. 

'This  part  has  been  redesignated  as  Part  1165  in 
Ex  Parte  No.  55  (Sub-No.  55).  Revision  and 
Redesignation  of  the  Rules  of  Practice.  47  FR  49534 
(November  1,  1982).  Any  citation  to  this  Part  herein 
will  be  to  the  old  designated  Part.  The  final  rules  set 
forth  in  the  appendix  will  be  cited  by  use  of  the 
redesignated  numbers. 


Comments  were  received  from  several 
parties  including  passenger  carriers,  a 
trade  association,  individuals,  and  the 
United  States  Department  of 
Transportation  (DOT).* Upon  review  of 
the  comments,  we  have  decided  to 
clarify  and  nodify  certain  of  our 
proposed  rules.  The  final  rules  are  set 
forth  in  the  appendix. 

Preliminary  Procedural  Matter 

The  rules  adopted  in  this  proceeding 
will  be  effective  on  November  19. 1982. 
Section  553(d)  of  the  Administrative 
Procedure  Act  [5  U.S.C.  553(d)],  allows 
an  agency  to  shorten  the  normal  30-day 
period  before  rules  become  effective  (a) 
for  rules  which  grant  or  recognize  an 
exemption  or  relieve  a  restriction,  and, 
(b)  for  good  cause  found  and  published 
in  the  rules.  The  Congressional  mandate 
that  final  rules  be  in  place  by  November 
19,  1982,  constitutes  good  cause.  Further, 
the  final  rules  adopted  here  are  designed 
to  eliminate  restrictions.  No  person  will 
be  adversely  affected  by  our  waiver  of 
the  normal  30-day  notice  period, 
inasmuch  as  the  regulations  neither 
require  any  carrier  to  act  or  to  refrain 
from  acting  under  the  rules. 

Procedures  for  Processing 
Applications — Applicability  of  Rules 

We  proposed  to  amend  49  CFR  U37  2 
to  allow  passenger  carriers  to  file 
applications  to  remo\e  intermediate 
point  restrictions  in  certificates  issued 
before  the  effective  date  of  the  Bus  act. 
DOT  urges  that  we  adopt  this  rule  only 
if  the  Commission  intends  to  issue  new 
certificates  in  a  broad  manner,  imposing 
restrictions  only  in  very  limited 
circumstances. 

The  proposed  rule  was  based  on  two 
significant  factors.  First,  Section  7  of  the 
Bus  Act,  by  its  terms,  applies  only  to 
existing  certificates.  Second,  the 
purpose  of  the  Bus  Act  is  to  eliminate 
outdated  and  cumbersome  regulations* 
We  agree  with  DOT's  concern,  however, 
and  limiting  the  applicability  of  these 
rules  should  in  no  way  be  construed  to 
mean  the  Commission  will  issue  new 
authority  with  restrictions  Congress  has 
found  objecfionable.  To  the  contrary,  in 
Ex  Parte  No.  55  (Sub-No.  56), 
Applications  For  Operating  Authority — 
Motor  Passenger  Carriers,  published 
concurrently  with  this  notice,  we 
strongly  discourage  the  use  of 
intermediate  point  restrictions  by 
carriers  seeking  authority  under  the  new 
entry  provisions  of  the  Bus  Act. 


'Greyhound  Lines,  Inc..  filed  a  supplemental 
comment  to  which  Trailways,  Inc.,  el  al.  responded. 
Even  though  these  pleadings  were  filed  after  the 
expiration  of  the  comment  period,  they  were 
considered  and  will  be  made  part  of  the  record 

'See  S.  Rep.  No.  411.  971h  Cong  2d  Sess.  1  (19HJI 


Accordingly,  Section  1137.2  will  be 
adopted  as  proposed. 

Form  and  Content  of  Application 

Our  notice  proposed  amending  49  CFR 
1137.10(c)  to  state  that  this  paragraph 
was  not  applicable  to  motor  carriers  of 
passengers."  Several  parties  suggest  that 
this  change  does  little  to  clarify  what  is 
required  of  passenger  carrier 
applications  for  restriction  removal.  In 
particular,  the  American  Bus 
Association  (ABA)  is  concerned  that  the 
proposed  procedures  prescribe  no 
application  form. 

As  we  stated  in  the  notice,  many  of 
the  existing  restriction  removal  rules 
have  general  applicability  and  can 
readily  be  applied  to  passenger 
applications.  We  stated  th.it  passenger 
carriers  should  follow  the  application 
form  prescribed  at  49  CFR  1137. lOla). 
and  provide  the  information  specified  in 
49  CF'R  1137.10(b)(l-6).  We  see  no  need 
to  repeat  those  rules  here. 

Our  notice  also  solicited  comments  as 
to  what  type  of  requests  might  be 
considered  "reasonably  related"  in  the 
passenger  area.  Several  parties 
endorsed  our  proposal  to  allow 
pas.senger  carriers  to  reform  a  number  of 
certificates  in  one  proceeding.  This 
procedure  would  benefit  carriers  by 
reducing  filing  fees  and  administrative 
costs.  The  ABA  and  Trailways.  Inc.,  et 
a!..  (Trailways)  su.ggest  that  "reasonably 
related"  should  encompass  not  only 
requests  relating  to  the  same  certificate 
but  also  applications  concerning  all  the 
certificates  of  any  passenger  earner  and 
its  wholly-owned  or  rontrolied  affiliates 
and  subsidiaries.  Greyhound  Lines.  Inc. 
(Greyhound)  asserts  that  passenger 
carriers  should  be  permitted  to  file  in 
one  application  restriction  removal 
requests  that  include  the  lead  certificate 
and  all  related  sub  numbers.  Greyhound 
argues,  however,  that  "reasonably 
related"  does  not  mean  certificates  of 
two  or  more  earners  in  the  same 
application  even  if  the  carriers  are 
affiliates  or  subsidiaries. 

We  conclude  that  two  categories  of 
restriction  removal  requests  can 
generally  be  considered  "reasonably 
related":  (1)  requests  relating  to  the 
same  certificate  containing  one  or  more 
authorized  routes:  and  (2)  requests  to 
remove  intermediate  point  restrictions 
in  the  lead  certificate  and  all  related  sub 
numbers.  Unlike  the  restrictions  dealt 
with  in  Section  6  of  the  Motor  Carrier 
Act  of  1980,  Section  7  of  the  Bus  Act  is 
concerned  with  only  one  type  of 


'This  p.iriigriiph  sppcifips  the  information  that 
mufll  iicromp.iny  apphcHlions  of  motor  earner*  of 

prtipt'rly  dnd  frciKhl  (urwarders. 
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restriction — intermediate  points. 
Further,  allowing  carriers  to  consolidate 
in  this  manner  would  ease  the  fmancial 
and  administrative  burdens  on  all 
parties  and  facilitate  processing. 

We  cannot  conclude  that  applicants 
should  be  allowed  to  request  removal  of 
intermediate  point  restrictions  from  the 
certificates  of  wholly-owned  or 
coatrolled  affiliates  or  subsidiaries. 
Such  appUcatioas  could  complicate 
applkatioxis  to  an  extent  that  would 
hamper  our  ability  to  act  within  90  days. 
While  we  do  not  wish  to  penalize  any 
carrier  because  of  its  corporate  form, 
permitting  apphcations  based  on  lead 
and  sub-numbered  authorities  will 
greatly  reduce  most  parties'  filing 
burden  without  endangering  oar  ability 
to  meet  the  extremely  tight  statutory 
time  frames. 

Partidpatian  of  Interested  Persons 

Section  10922(c)(7)  of  the  Bus  Act  sets 
forth  the  criteria  which  parties  must 
meet  to  protest  a  request  to  remove  an 
operating  restriction.  The  Commission 
must  grant  a  request  to  remove  an 
intermediate  point  restriction  unless  it 
finds,  on  the  basis  of  evidence  presented 
by  a  person  objecting  to  the  removal, 
that  the  resulting  interstate 
transportation  directly  competes  with  a 
commuter  bus  operation  and  will  have  a 
significant  adverse  effect  on  commuter 
bus  serrioe  in  the  area  in  which  the 
competing  service  will  be  performed.  In 
the  notioe,  we  stated  that  each 
application  will  be  determined 
indiTiduaily  on  the  basis  of  evidence 
received. 

Greyhound  urged  the  Commission  to 
define  a  "person  obfecting"  as  an 
individual  or  entity  who  actually 
provides  competing  bus  service  in  an 
area  affected  by  the  application. 
Greyhound  argues  that  a  person's  right 
to  object  to  a  restriction  removal  request 
should  be  severely  circumscribed  by 
requiring  a  person  objecting  to 
demonstrate  that  its  competing 
conunuter  bus  service  would  be 
adversely  affected,  not  only  over  the 
route  for  which  the  restriction  is 
removed,  but  also  throu^out  the  entire 
area  in  which  the  person  objecting 
provides  commuter  service.  Greyhound 
further  suggests  that  the  burden  of  proof 
placed  on  a  person  objecting  should  be 
as  great  as  the  burden  placed  upon  a 
protestant  to  a  regular-route  application 
under  the  "public  interest"  test  of 
Section  6  of  the  Act. 

We  see  no  reason  to  define  the  person 
objecting  language  of  section  10B2iz(i)(4) 
as  narrowly  as  suggested  by  Greyhound. 
It  is  conceivable  that  persons  other  than 
carriers  [e^.,  municipalities]  may  wish 
to  protect  Other  sections  of  the 


Interstate  Commerce  Act  that  set  forth 
protest  criteria  are  not  implemented  in 
so  narrow  a  manner  as  Greyhound 
suggests,  and  nothing  in  the  context  of 
bus  operations  compels  us  to  a  different 
conclusion.  See  49  U.S.C.  10922(c)  (7) 
and  (8). 

We  find  Greyhound's  proposal  as  to 
an  objecting  party's  burden  of  proof 
contrary  to  Congress'  mandate  and  the 
spirit  of  the  Bus  Act.  The  Act 
specifically  sets  out  the  burden  of  proof 
for  a  person  objecting  under  section 
10922(i)(4),  requiring  a  protestant  to 
show  that  the  removal  of  an 
intermediate  point  restriction  will  have 
a  significant  adverse  effect  on  commuter 
bus  service  "in  the  area  in  which  the 
competing  service  will  be  provided,"  not 
over  the  entire  area  in  which  the  person 
objecting  provides  commuter  service. 
Greyhound's  suggested  burden  is.  thus. 
contrary  to  explicit  language  of  the  Bus 
Act. 

Several  parties  expressed  concern 
that  an  applicant  may  try  to  use  the 
restriction  removal  procedures  to  obtain 
authority  beyond  the  scope  of  Section  7 
of  the  Act.  "They  propose  a  rule 
permitting  interested  persons  to 
challenge  the  propriety  of  considering  a 
particular  application  under  these  rules.* 
Section  10922(i)(4)  covers  intermediate 
point  restrictions  on  routes  covered  by 
an  interstate  certificate.  To  the  extent 
an  applicant  seeks  to  use  this  provision 
for  any  other  purpose,  an  interested 
party  should  be  free  to  challenge  the 
request  as  beyond  the  scope  of  Section 
7.  Accordingly,  we  will  add  a  new 
paragraph  (3)  to  49  CFR  1137.12(c)  to 
authorize  comment  on  the  propriety  of 
considering  a  request  under  these  rules. 
Addition  of  this  paragraph  does  not 
require  additional  notice  and  comment 
because  it  expands  an  objecting  party's 
rights  without  limiting  an  applicant's 
legitimate  rights  under  section  7.' 

We  also  invited  comments  on  how  to 
weigh  the  competing  factors  when 
evaluating  "significant  adverse  effect." 
The  statutory  language  of  section 
10922(i)(4]  suggests  that  the  protestant't 
burden  is  extremely  heavy.  Congress 
provided  the  Conunission  with  several 
guidelines  in  deciding  these 
applications.*  However,  the  legislative 
history  of  the  Bus  Act  does  not  explain 
or  elaborate  on  the  guidelines.  After 
reviewing  the  comments,  we  agree  with 
the  ABA  that  the  meaning  of  the 


statutory  language  can  best  be 
developed  in  the  course  of  case-by-case 
adjudication. 

New  Jersey  Transit  (NJ)  argues  that 
our  proposed  rule  1137.12  does  not  take 
into  consideration  the  National 
Transportation  Policy  of  Section  5  of  the 
Act,  which  stresses  the  continuing  need 
for  commuter  bus  operations.* 

We  do  not  agree  with  Nfs  argument. 
The  notice  stated  that  "the  removal  of 
burdensome  restrictions  from  bus 
certificates  would  also  enable  several  of 
the  goals  of  the  National  Transportation 
Policy  (as  set  forth  in  Section  5  of  the 
Act)  to  be  better  realized."  That 
discussion  was  intended  as  recognition 
of  the  importance  of  considering  the 
National  Transportation  Policy  when 
interpreting  the  Bus  Act  generally  and  in 
deciding  applications  under  section 
10922(iM4)  in  particular. '•  Moreover  the 
Bus  Act  requires  the  Commission  to  use 
the  language  of  the  transportation  policy 
as  a  substantive  guideline  when 
interpreting  the  Act."  Furthermore, 
Congress  has  sproken  clearly  as  to  what 
a  passenger  carrier  must  demonstrate  in 
order  to  successfully  protest  a  section 
10922(i)(4)  application,  and  we  conclude 
that  our  proposed  rule  comports  with 
that  legislative  mandate. 

In  sum,  no  party  has  offered  a  viable 
alternative  to  these  procedures  and  we 
conclude  that  they  are  consistent  with 
the  letter  and  spirit  of  the  statute.  The 
adopted  procedures  will  also  aid  the 
Commission  in  meeting  the  statutorily 
imposed  time  constraints. 

Scope  of  the  Rules 

Some  comments  suggest  that  the 
Commission  address,  in  greater  detail, 
the  applicability  of  new  section 
10922(i)(3)(B)  to  incidental  charter 
authority  under  49  U.S.C.  10932(c). 
Section  10922(i)(3)(B)  is  permissive  and 
provides  for  performance  of  special  and 
charter  operations  from  all  points  in  a 
political  subdivision  of  a  State  in  any 
case  in  which  special  and  charter 
transportation  authority  was  previously 
limited  to  one  or  more  points  of  origin  in 
such  political  subdivision.  Under  section 
10932(c),  and  regulations  promulgated  at 
49  CFTl  1054.3,  passenger  carriers  who 
conduct  regular  route  operations  under 
certificates  issued  pursuant  to 
applications  filed  on  or  before  January  1, 
1967,  may  conduct  charter  operations 
incidental  to  their  regular  route  service. 


'See.  For  exainple,  the  Trailway  oommenti  at  S. 
and  the  /\BA  commeots  at  £-1. 

'We  also  note  that  legislative  history  indicate* 
that  under  paragraph  (C)  of  section  10SZ2(cJ(7]  any 
carrier  may  protest  a  lection  10922(1)(4]  application 
on  the  grounda  of  safety  Rtness.  See  S.  Rap.,  supra. 
note  4  at  IS. 

'Id,  MIA. 


*tH  propoae*  thai  we  amaod  propoaod  rale 
1137.12(c)  by  adding  a  new  yara^nph  (S)  to  read: 
WliellMr  the  pwpoaad  iaiatatata  tniuportatioa 
would  ad«arsel|r  tayact  Iha  ability  to  "provide  and 
maintaia  wmumMm  boa  aervioea." 

•Sum  aha  S.  Rapt  M^pni  14-16. 

"MatM. 


JMI 
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The  scope  of  operating  authority 
conveyed  by  incidental  charter  rights 
has  traditionally  been  ill-defined.  As 
some  parties  point  out,  the  Commission 
has  often  refused  to  define  rigidly  the 
territories  that  could  be  served  under 
incidental  rights  because  a  rigid 
standard  would  not  allow  carriers  the 
operating  flexibility  needed  to  meet 
changing  demand  and  other 
circumstances  that  should  be  considered 
in  determining  territories  to  be  served. 

The  parties  commenting  on  this  matter 
recognize  that  incidental  charter  rights 
are  not  clearly  defined.  They  express 
the  concern  that  permissive  expansion 
of  these  rights  without  further 
Commission  direction  will  muddle  the 
area  even  more.  We  appreciate  their 
concern,  but  this  is  an  inappropriate 
forum  for  clearing  up  this  difficult  issue. 
The  issues  raised  are  complex,  and  the 
comments  offered  are  informationally 
sparse.  The  legislative  history  is  silent 
as  to  the  intent  of  section  10922(i)(3)(B) 
other  than  to  indicate  Congress'  general 
goal  that  we  remove  unduly  burdensome 
restrictions.  Further,  resolution  of  this 
issue  is  unnecessary  for  adoption  of 
these  rules.  Incidental  charter  issues 
could  more  appropriately  be  resolved  in 
a  petition  for  declaratory  order  or  in 
individual  complaint  proceedings.  Such 
proceedings  would  allow  for  the 
development  of  an  adequate  record 
upon  which  Informed  decisions  could  be 
made. 

Several  parties  question  whether 
section  10922(i](4]  procedures  are 
applicable  to  restricted  authorities 
received  under  49  CFR  1042.1 
(superhighway  rules)  and  49  CFR  1042.2 
(deviation  rules].  The  ABA  suggests  that 
the  words  "as  described  in  the  carrier's 
certificate"  be  added  to  rule  1137.31  so 
that  existing  interstate  regular  routes 
could  not  be  construed  to  mean 
alternate  routes  or  those  stemming  from 
deviation  authority.  Trailways  suggests 
the  same  amendment  to  make  it  clear 
that  the  fanguage  used  in  §  1137.31 
("interstate  regular-routes")  means  only 
those  routes  covered  by  an  interstate 
certificate. 

DOT  takes  the  position  that  since 
superhighway  and  deviation  authority  is 
available  only  if  a  carrier's  certificate  is 
issued  pursuant  to  49  U.S.C.  10922, 
removal  of  intermediate  point 
restrictions  on  superhighway  and 
deviation  routes  should  be  permitted. 
Greyhound  similarly  points  out  that 
deviation  notice  authorities  may  restrict 
a  passenger  carrier's  abiHty  to  provide 
service  at  intermediate  points  and  that 
each  deviation  route  authority  is  based 
on  the  uriderlying  certificate  and  is 
inextricaoly  related  to  it.  We  agree. 


The  superhighway  rules  for  passenger 
carriers  supply  a  simplified  procedure 
for  obtaining  certificated  authority  to 
operate  over  superhighways  between 
points  served  on  a  passenger  carrier's 
regular  service  routes,  with  or  without 
service  to  intermediate  points.  Section 
10922(i){4)  authorizes  "interstate 
transportation  or  service  to  intermediate 
points  on  any  route  covered  by  the 
certificate."  Since  certificates  are  issued 
to  cover  superhighway  route  operations, 
we  conclude  that  passenger  carriers 
may  seek  to  remove  intermediate  point 
restrictions  imposed  on  their 
superhighway  routes. 

The  deviation  rules  for  passenger 
carriers  make  provision  for  departiires 
from  authorized  routes  under  certain 
conditions,  and  provide  for  operations 
over  alternate  routes.  If  is  well 
estabhshed  that  an  alternate  route  is  not 
a  "service  route"  for  purposes  of 
intermediate  point  service,  and  that  a 
carrier  possessing  alternate  route 
authority  has  no  obligation  to  provide 
service  over  the  alternate  route.  [See  No. 
MC-127602  (Sub-No.  30)X,  Denver- 
Midwest  Motor  Freight,  Inc. — 
Administrative  Appeal  of  Partial 
Rejection  of  Restriction  Removal 
Application  (not  printed),  served 
February  19, 1982).  However,  deviation 
authorities  also  permit  service  over 
designated  routes,  and  section 
10922(i)(4)  authorities  restriction 
removal  for  restrictions  against  service 
to  intermediate  points  on  any  route 
covered  by  the  certificate,  not  just 
service  routes. 

We  conclude  that  intermediate  point 
restrictions  placed  on  deviation  notice 
authorities  fall  within  the  purview  of 
Section  7. "Deviation  notices  are  based 
on  the  underlying  certificate  and  are 
inextricably  related  to  it.  They  are  not 
severable  by  sale  or  otherwise  from  the 
underlying  certificated  authority.  (49 
CFR  1042.2(d)(7)).  As  the  majority  of 
comments  note,  despite  the  fact  that 
deviation  notice  authority  may  be  in 
letter  form  and  not  actually  shown  in  a 
carrier's  certificate,  it  is,  nonetheless, 
necessarily  based  on  the  underlying 
certificated  authority.  Accordingly,  we 
will  apply  section  10922(i)(4)  procedures 
to  passenger  carrier  routes  served  via 
deviation  notices.  To  hold  otherwise 
would  be  to  create  an  artificial 
distinction  among  routes,  not  required 
by  Congress,  and  clearly  contrary  to  the 


"Trailways  luggesti  that  carrier*  can  expand 
their  deviation  route  authority,  by  applying  for 
certificates  under  the  "public  interest"  test  of 
Section  6,  49  U.S.C.  10922<c)(l)(A).  While  this  is 
always  an  alternative  to  filing  a  restriction  removal 
request,  we  cannot  agree  that  it  should  be  the  sole 
avenue  for  carrier's  holding  superhighway  and 
deviation  routes. 


overall  spirit  of  the  Bus  Act  which  is  to 
eliminate  unnecessary  and  burdensome 
regulation. 

We  have,  therefore,  modified  Section 
1137.31  of  our  proposed  rules  by  deleting 
the  word  "service"  to  make  this  section 
applicable  to  any  route  covered  by  a 
certificate.  We  have  also  added  a 
sentence  specifically  authorizing  the 
removal  of  intermediate  point 
restrictions  on  superhighway  and 
deviation  routes. 

Finally,  some  comments  suggest  that 
the  Commission  require  passenger 
carriers  to  publish  in  their  applicable 
tariffs  the  scope  of  their  newly 
expanded  charter  and  special 
operations  authority.  49  U  B.C. 
10762(b)(1)(A)  requires  tliat  tanffs 
identify  plainly  the  places  between 
which  property  and  passengers  will  be 
transported.  This  requirement  applies  to 
passenger  carriers  at  49  CFR  1306  3[c). 
The  new  Bus  Act  does  not  alter  this 
requirement. 

Environmental  and  Energy 
Considerations 

In  our  notice,  we  stated  thdt  adoption 
of  the  proposed  rules  would  not  have 
any  significant  impact  upon  the  quality 
of  the  human  environment.  We  also 
stated  that  we  anticipated  that  their 
adoption  would  improve  operating 
efficiencies  and  promote  competition, 
thus  resulting  benefits  to  impact  on  the 
bus  industry  and  the  public.  No 
comments  have  been  submitted  to  the 
contrary.  We  reaffirm  our  position  that 
the  rules  adopted  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Fmal  Regulatorj-  Flexibility  Analysis 

In  our  initial  analysis,  we  determined 
that  the  rules  adopted  here  provide  a 
mechanism  for  passenger  carriers  to 
remove  intermediate  point  restrictions 
from  their  existing  authorities  and 
would  be  beneficial  to  a  large,  albeit 
tinascertainable  number  of  carriers, 
coimties,  towns,  and  passengers.  We 
have  not  received  any  comments  to  the 
contrary. 

The  rules  provide  earners  with 
inexpensive,  expeditious  restriction 
removal  procedures.  They  allow  small 
carriers  to  improve  their  operating 
efficiency,  and  give  recognition  to  the 
legislative  concern  for  protecting 
commuter  bus  services. 

Adoption  of  Rules 

Accordingly,  we  adopt  the  revised 
rules  set  forth  in  the  appendix  below, 

(49  U.S.C.  10321  and  109221  i)  and  5  U.S.C. 
553) 


53»e  Federal  Regwter  /  Vol.  47.  No.  227  /  Wednesday.  November  24,  1982  /  Rule*  and  Regolations 


List  of  Sab}ecta  49  CFR  Part  1165 

Buses.  Motor  camera.  Freight 
forwarders.  Restrictions,  Restriction 
renioval  procedures. 

Decidad:  Novenber  15. 1962. 

By  the  CoBBiiasaon.  Chainnaa  Taylor,  Vice 
Chainnaa  GiAiam.  CommiMiooers  Sterrett 
Andre.  Siauaans,  and  Gradiaoo. 
Commissioner  Starrett  was  absent  and  did 
not  participate. 
Agatha  L  Mergenovich, 
Secretary. 

Appenifix 

Revisions  to  the  Code  of  Federal 
Regulations.  Title  49,  Part  1165 

Title  49  can  Part  1165  is  amended  as 
follows:  • 

1.  The  heading  of  Part  1165  is  revised 
to  read  as  follows: 

PART  1 1<6— REMOVAL  OF 
RESTRICTIONS  FROM  AUTHORITIES 
OF  MOTOR  CARRIERS  OF  PROPERTY. 
MOTOR  CARRIERS  OF  PASSENGERS 
AND  FREIGHT  FORWARDERS 

2.  Section  1165.1  of  Subpart  A  is 
amended  by  designating  the 
introductory  text  as  paragraph  (a),  by 
redesignating  paragraphs  (a)-(e]  as 
subparagraphs  (1H5)<  Bxid  by  adding  a 
new  paragraph  [b]  to  read  as  follows: 

S  11«5.1    Purpose. 

•        •        •        •        * 

(b)  These  regulations  govern 
applications  filed  by  motor  carriers  of 
passengers  seeking  to  remove  operating 
restrictions  from  their  certificates  in 
order  to  authorize  interstate 
transportation  or  service  to  intermediate 
points  on  any  route  covered  by  the 
certificate. 

These  regulations  implement  49  U.S.C. 
10922(h)(1)(B).  10922(h)(2),  10922[h](i)(3). 
and  10922[h](i)(4). 

3.  Section  1165.2  of  Subpart  A  is 
revised  to  read  as  follows: 

S116U    Appleabimy  Of  miM. 

AppHcations  may  be  filed  under  these 
rules  to  remove  restrictions  or  to 
broaden  authority  in  certificates  and 
permits  issued  pursuant  to  applications 
filed  before  December  28, 1960.  Motor 
carriers  of  passengers  may  file 
applications  under  these  rules  to  remove 
intermediate  point  restrictions  in 
certificates  issued  pursuant  to 
applications  filed  before  November  19, 
1982. 

4.  Section  1165.3  of  Subpart  A  is 
amended  by  adding  a  new  paragraph 
(c).  to  read  as  foHows: 

gitccs  DofliyuoM. 


(c)  Oxawuter  But  Operations. 
"Commuter  bus  operations"  means 
short-haul  regularly  scheduled 
passenger  service  provided  by  motor 
vehicle  in  metropolitan  and  suborban 
areas,  whether  within  or  across  the 
geographical  boundaries  of  a  State,  and 
utilized  primarily  by  passengers  using 
rediiced  fare,  multiple-ride,  or 
commutation  tickets  during  morning  and 
evening  peak  period  operations. 

5.  Para^^ph  1165.10(c)  is  amended  by 
revising  the  heading  to  read  as  follows: 

§1165.10    Fonn  and  contant  of  application. 

(c)  Information  that  shall  accompany 
the  application  of  a  motor  carrier  of 
property  or  freight  forwarder. 

6.  Section  1165.12  is  revised  to  read  as 
follows; 

§  1165.12    Participation  of  Interastad 
persons. 

Comments  (an  original  and  one  copy] 
shall  be  filed  with  the  Commission 
within  25  days  of  the  date  of  publication 
in  the  Federal  Register  or  other  official 
means  of  publication.  The  envelope 
containing  the  comments,  and  the 
comments,  shall  be  clearly  marked 
"RESTRICTION  REMOVAL 
COMMENTS." 

(a)  Comments  on  applications  filed  by 
motor  carriers  of  property  and  freight 
forwarders.  Any  interested  person  may 
comment  on  the  applicant's  proposal. 
Comments  may  address  either  or  both: 

(1)  The  merits  of  the  particular 
proposal,  and 

(2)  Wbedier  the  proposal  should 
properly  be  considered  under  these 
rules. 

[b]  No  motor  common  carrier  of 
passengers  may  protest  an  application 
to  remove  an  operating  restriction  under 
49  U.S.C.  10922(1X4)  unless: 

(l)(i)  It  posseases  authority  to  handle, 
in  whole  or  in  part  the  traffic  for  which 
authority  is  applied; 

(ii)  It  is  willing  and  able  to  provide 
service  that  meets  the  reasonable  needs 
of  the  traveling  public; 

(iii)  It  has  performed  service  within 
the  scope  of  the  application  during  the 
previous  12-month  period  or  has. 
actively  in  good  faith  solicited  traffic 
within  the  scope  of  the  application 
during  such  period; 

(2)  It  has  pending  before  the 
Commission  an  application  filed  prior  In 
time  to  the  application  being  considered 
for  substantially  the  same  traffic;  or 

(3)  The  Coaimissioa  grants  leave  to 
intervene  upon  a  showing  of  other 
interests  that  are  not  contrary  to  tfie 
transportation  policy  set  forth  in  sectixin 
10101(a)  of  this  title. 


(c)  Protests  for  motor  carriov  of 
passengers  most  address: 

(1)  Whedier  the  proposed  interstate 
transportatioa  dtrecdf  competes  widi  a 
commuter  bos  operation;  and 

(2)  Whether  the  resulting  interstate 
transportation  would  have  a  significant 
adverse  effect  on  commuter  bus  service 
in  the  area  in  which  the  competing 
service  will  be  performed. 

(3)  Protests  may  also  address  whether 
the  proposal  should  properly  be 
considered  nnder  these  rules. 

7.  The  first  sentence  of  S  1165.20  of 
Subpart  C  is  revised  to  read  as  follows: 

§1165.20    Scope  Of  ms  subpart. 

This  subpart  contains  guidelines 
designed  to  assist  applicants  in  filing 
apphcations  for  the  removal  of  operating 
restrictions  in  authorities  of  motor 
carriers  of  property  and  freight 
forwarders. 


8.  Part  1165  is  amended  by  adding  a 
new  Subpart  D  to  read  as  follows: 

Subpart  D— QuIdaWnes  for  Determination  of 
Applications— 'Passenger  Cai  i  lers 

Sec. 

1165.30  Scope  of  this  subpart. 

1165.31  Intennediate  point  service. 

§  1 165  JO    Scope  of  this  subpart. 

This  subpart  is  to  be  used  by  motor 

carriers  of  passengers  seeking  to  remove 
intermediate  point  restrictions. 

§  1 1 65.3 1    Intermediate  point  service. 

Certificates  which  authorize  interstate 
regular-route  passenger  service  and 
preclude  servioe  at  intermediate  points 
on  the  carrier's  routes,  either  by  way  of 
a  specific  restriction  against  performing 
such  servioe  or  by  limiting  intermediate 
point  servioe  at  specific  points,  are 
considered  unduly  restrictive.  Use  of 
these  procedures  is  appropriate  for 
seekii^  authority  to  perform  interstate 
service  at  all  intermediate  points  along  a 
motor  earlier  of  paaseoger's  existing 
interstate  regular  routes  including 
superhighway  and  deviation  routes. 
Applications  for  such  authority  will  be 
denied  only  if  the  Commission  finds  that 
the  resulting  interstate  transportation 
directly  competes  with  a  commuter  bus 
operation  and  will  have  a  significant 
adverse  effect  on  commuter  bus  service 
in  the  area  in  which  the  competing 
service  will  be  performed. 

a.  The  authority  citation  to  Part  1165  is 
revised  to  read  as  foUotrs: 

Auftaritr  «  U,S.a  10321  and  10922(h|(i):  5 
U&CS63. 
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49  CFR  Parts  1169  and  1002 
[Ex  Parte  No.  MC-161] 

Preemption  of  State  Regulation  of 
Regular-Route  Exit— Motor  Passenger 
Carriers 

agency:  Interstate  Commerce 

Commission. 

action:  Final  rules. 

SUMMARY:  This  document  contains  final 
rules  which  implement  Section  16  of  the 
Bus  Regulatory  Reform  Act  of  1982. 
Section  16  (codified  at  49  U.S.C.  10935) 
provides  statutory  authority  for  the 
Commission  to  preempt  State  regulation 
of  exit  from  regular-route  passenger 
services  in  certain  circumstances.  This 
proceeding  was  instituted  by  a  notice  of 
proposed  rulemaking  served  on 
September  22, 1982.  and  published  on 
September  29, 1982.  at  47  FR  42927.  The 
rules  adopted  here  provide  the 
procedures  under  which  the  Commission 
will  process  petitions  filed  under  section 
10935.  Because  the  new  law  is  effective 
on  November  19, 1982,  the  final  rules 
will  be  made  effective  on  that  date. 
EFFECTIVE  DATE:  These  rules  will  be 
effective  November  19, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Public  Assistance  Branch,  (202)  275- 
7863. 

)ames  L.  Brovsm,  (202)  275-7898. 
Howell  I.  Spom,  (202)  275-7691. 
SUPPLEMENTARY  INFORMATION:  The  Bus 
Regulatory  Reform  Act  of  1982  (the  Bus 
Act)  was  signed  into  law  on  September 
20, 1982,  and  becomes  effective 
November  19, 1982.  Section  16  of  the 
new  Act  provides  a  mechanism  for 
private  bus  operators,  when  they  are 
denied  permission  by  State  regulatory 
bodies  to  discontinue  service  on 
intrastate  routes  which  form  part  of 
interstate  routes,  to  seek  such 
permission  from  the  Commission. 
The  Conamission  proposed  rules 
which  would  implement  this  provision 
at  47  FR  42927.  September  29. 1982.  The 
notice  of  proposed  rulemaking  codified 
these  rules  at  49  CFR  Part  1130.  The 
Commission's  regulations  have,  in  the 
meantime,  been  completely 
redesignated;  see  Ex  Parte  No.  55  (Sub- 
No.  55).  Revision  and  Redesignation  of 
the  Rules  of  Practice,  47  FR  49534 
(November  1, 1982).  The  final  rules  have 
been  redesignated  as  49  CFR  Part  1169, 
in  order  to  conform  to  the  general 
redesignation.  Comments  on  the 
proposed  rules  were  filed  by  Alabama 
Public  Service  Commission,  American 
Bus  Association  (ABA],  Greyhound 
Lines,  Inc.  (including  supplemental 
arguments).  National  Association  of 


Regulatory  Utility  Commissioners 
[NARUC].  Missouri  Public  Service 
Commission,  Office  of  Special  Counsel. 
Interstate  Conmierce  Commission 
[OSC].  Pubhc  Utility  Commissioner  of 
Oregon.  United  States  Department  of 
Transportation,  and  Washington 
Utilities  and  Transportation 
Commission.  All  of  these  comments 
have  been  fully  considered. 

Procedural  matter.  The  Bus  Act  is 
effective  on  November  19,  1982.  Because 
of  the  limited  time  Congress  provided 
for  the  promulgation  of  these  rules,  we 
conclude  that  there  is  good  cause  to 
make  them  effective  in  less  than  30 
days.  See  5  U.S.C.  553(d)(3). 

Deadline  for  Filing  PetiticiT^  In  our 
notice,  we  sought  comments  on  whether 
a  deadline  should  be  imposed  on  the 
filing  of  petitions  after  the  State  body 
"issues  its  final  decision.  Several  of  the 
commenting  parties  agreed  that  a 
deadline  would  be  appropriate,  and 
suggested  various  time  limits  between 
30  and  90  days.  There  is  less  agreement 
as  to  whether  a  deadline  should  also 
apply  when  the  State  fails  to  act  within 
its  120-day  allowed  time.  The  ABA.  for 
example,  argues  that  a  90-day  deadline 
should  be  imposed  in  either  case,  while 
OSC  suggests  60  days.  Alabama,  on  the 
other  hand,  believes  that  a  deadline  of 
30  to  42  days  after  a  State  denial  would 
be  appropriate,  but  that  it  would  not  be 
appropriate  to  impose  a  deadline  for 
cases  involving  State  inaction. 

We  agree  that  it  is  important  that 
petitions  be  filed  reasonably  promptly 
after  the  State  has  the  opportunity  to 
consider  the  matter.  This  will  assure 
that  the  issues  presented  to  the  State 
will  not  have  become  "stale"  by  the  time 
the  Commission  is  asked  to  consider  the 
matter.  There  is  no  need  for  this  time 
limit  to  be  particularly  short,  however, 
and  we  think  that  90  days  after  finrtl 
State  action  denying  a  carrier's  exit 
request  is  ample  time  to  allow  the 
carriers  to  prepare  their  petitions. 
However,  we  will  not  impose  a  similar 
deadline  when  the  State  has  failed  to 
act  within  the  allotted  120  days. 
Although  we  recognize  that  this  could 
cause  a  "staleness"  problem,  if  the 
carrier  is  wiUing  to  await  possibly 
favorable  State  action  even  after  120 
days  have  expired,  there  is  no 
persuasive  reason  why  it  should  not  be 
allowed  to  do  so. 

Cases  Now  Pending  Before  the  States. 
The  ABA  and  Greyhound  question 
whether  these  rules  will  be  applicable  to 
exit  proceedings  which  are  already 
pending  before  the  States.  They  note 
correctly  that  a  new  law  normally 
becomes  applicable  to  cases  which  are 
pending  on  the  date  it  becomes 
effective,  unless  there  would  result  some 


manifest  injustice  or  there  is  legislative 
history  to  the  contrary.  This  general  rule 
may  be  inapplicable  if.  for  example,  the 
new  law  imposes  new  and 
unanticipated  obligations  upon  a  party. 
See  Bradley  v.  Richmond  School  Board. 
415  U.S.  696,  711  (1974). 

It  may  fairly  be  argued  that  the  new 
law  in  this  area  does,  indeed,  impose 
new  and  unanticipated  obligafion.s  upon 
the  States  thdt  are,  for  thp  first  time, 
required  to  complete  their  proceedings 
within  120  days  or  suffer  the  potential 
loss  of  jurisdiction  over  the  matter. 
Further,  the  statute  reflects  the  clear 
intent  of  Congress  that  the  States  have 
the  first  opportunity  to  review  exit 
proposals,  and  that  they  have  120  days 
in  which  to  do  so.  This  opportunity 
could  be  significantly  reduced  in 
circumstances  m  which  thp  State 
proceedings  were  instituted  before  it 
was  known  that  the  preemptive  Federal 
jurisdiction  would  apply. 

On  the  other  hand,  it  is  equally  clear 
that  Congress  found  that  carriers  had,  in 
some  instances,  been  unreasonably 
precluded  from  discontinuing  service 
over  unprofitable  routes,  and  that  where 
individual  State  regulatory  authorities 
compel  continuation  of  unprofitable 
intrastate  operations,  interstate 
commerce  is  unduly  and  unreasonably 
burdened.  In  Section  16  of  the  Bus  Act 
Congress  created  a  mechanism  by  which 
this  burden  could  be  promptly  lifted. 

In  deciding  at  what  point  our 
regulatory  jurisdiction  attaches  we  must 
balance  these  legislative  goals.  As  of 
September  20. 1982.  when  the  Bus  Act 
became  law  (although  mo.sf  of  its 
provisions  were  not  yet  effective),  the 
States  had  clear  notice  of  the  possibility 
of  preemptive  Federal  action.  Starting 
on  that  date.  State  actions  could  be 
expected  to  reflect  that  knowledge.  In 
view  of  this.  120  days  after  that  date  we 
will  assert  jurisdiction  over  exit  cases 
where  the  Stale  has  failed  to  act  within 
120  days.  On  or  after  January  18.  1983, 
the  carrier  may  bring  its  case  to  this 
Commission  if  the  State  has  failed  to  act 
withm  120  days  of  the  date  the  case  was 
filed.  With  respect  to  denials,  we  will 
assert  jurisdiction  over  any  denial 
issued  after  November  TP,  T>fi2  (the 
effective  date  of  the  Aci 

Pubhcaticn  or  Pustjn^  ff  .\otice.  ABA 
and  Greyhound  agree  with  our 
preliminary  conclusions  that  it  is 
unnecessan,'  to  publish  notices  of  these 
petitions,  or  to  require  that  notices  be 
posted  along  affected  routes  OSC.  on 
the  other  hand,  thinks  notices  should  be 
posted  in  buses  and  at  stations  and 
ticket  counters,  and  published  in  local 
newspapers.  Otherwise,  OSC  says. 
passengers  and  local  communities  will 
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effectively  be  deprived  of  their 
opportunity  to  be  heard  in  opposition  to 
the  proposed  discontinuances.  OSC 
proposed  a  notice  format  that  describes 
the  scope  of  the  proposed 
discontinuance  and  the  procedural 
requirements  for  opposing  the  petition. 
OSC  also  suggests  that  it  be  added  to 
the  service  list  for  the  carriers'  petitions, 
so  that  it  will  be  informed  of  the 
proposals  at  an  early  stage  and  can  be 
available  to  assist  passengers,  local 
communities,  and  other  potential 
opponents. 

We  will  not  adopt  OSC's  proposals 
which  would,  in  our  view,  be 
appropriate  only  if  these  petitions  were 
to  come  to  us  as  the  initial  forum.  The 
statute  constructed  these  procedures  in 
an  appellate  framework,  and  provided  a 
short  deadline  for  our  action.  Most 
importantly,  it  is  a  precondition  to  our 
consideration  of  these  cases  that  a  State 
proceeding  have  been  instituted  fu-st; 
our  function  is  strictly  to  prevent  State 
exit  barters  from  imposing  an 
urueasonable  burden  on  interstate 
commerce.  In  this  context,  it  would  be 
burdensome  and  redundant  for  us  to 
duplicate  notice  requirements  which 
should  properly  be  provided  by  the 
States  in  the  first  instance. 

This  Commission  has  not  exercised 
control  over  exit  in  the  past,  and  we 
have  only  recently  imposed  any  notice 
requirement  relating  to  schedule 
changes.  The  Bus  Act  clearly  does  not 
contemplate  that  we  increase  our 
regulation  of  exit  from  interstate 
services.  We  reaffirm  our  conclusion 
that  State  exit  procedures  will  generally 
provide  adequate  notice  to  interested 
parties  in  these  cases.  The  Bus  Act  does 
not  limit  the  type  of  notice  the  States 
may  require,  and  they  may  increase 
their  requirements  if  they  are  not  now 
sufficient. 

We  point  out,  in  response  to  the 
comments  submitted  by  some  of  the 
western  States,  that  our  rules  are 
intended  to  provide  for  timely  service  of 
pleadings  on  parties  in  remote  locations, 
and  that  they  require  every  effort  to  be 
made  to  ensure  that  pleadings  are 
received  by  other  parties  no  later  than 
their  due  date. 

Greyhound  has  also  requested  that  we 
limit  the  notice  requirement  to  local 
governments  that  participated  in  the 
State  proceedings.  The  statute  plainly 
requires  notice  to  be  provided  to  local 
governments  having  jurisdiction  over 
affected  areas.  We  will  not  limit  the 
clear  meaning  of  the  statute. 

While  we  will  not  add  OSC  to  the  list 
of  persons  to  receive  a  copy  of  the 
carrier's  petition,  we  note  tiiat  OSC  and 
Commission's  Small  Business 
Assistance  Office  are  available  to 


provide  assistance  to  parties  involved  in 
exit  proceedings. 

Opposition  Statement  Filing  Deadline. 
Several  comments  proposed  that 
objections,  which  must  be  filed  within 
20  days  after  the  petition  is  filed,  be,  in 
effect,  only  a  notice  of  opposition,  and 
that  the  evidence  in  opposition  be  due 
50  days  after  the  petition  is  filed.  We 
will  not  adopt  this  proposal.  Efficient 
administration  of  our  caseload  pursuant 
to  these  regulations  requires  that  all 
evidence  submitted  in  opposition  to  a 
petition  be  included  in  the  objection.  We 
do  not  agree  that  30  days  is  sufficient  to 
allow  both  the  fair,  reasoned 
consideration  of  the  evidence  and  the 
reliable,  timely  service  of  a  decision, 
which  the  statutory  deadline  requires. 
NARUC  has  pointed  to  the  statutory 
deadline  of  49  U.S.C.  11501(c), 
applicable  to  intrastate  rail  ratemaking 
cases,  as  a  contrary  example,  but  we 
note  that  this  applies  to  a  strictly 
appellate  review  within  a  broader 
context  of  preemptive  jurisdiction. 
NARUC  also  argues  that  fairness 
requires  that  objecting  parties  have  an 
opportunity  to  respond  to  the  subsidy 
and  financial  assistance  information 
which  the  carrier  submits.  This 
argument  is  misplaced,  because  this 
information  is  not  relevant  to  the 
statutory  criteria  upon  which  we  are 
obliged  to  decide  these  cases.  Although 
we  are  required  to  consider  whether  the 
carrier  has  been  offered  or  is  receiving 
financial  assistance,  the  rules  require 
that  information  pertaining  to  this  issue 
be  included  in  the  petitioning  carrier's 
verified  statement.  The  additional 
subsidy  and  financial  assistance 
information  serves  only  to  inform 
persons  who  may  potentially  offer  new 
subsidies  or  financial  assistance  as  to 
the  sums  involved.  Even  if  an  offer  of 
operating  subsidy  or  financial 
assistance  should  result,  this  does  not 
affect  the  substantive  standards  upon 
which  we  decide  whether  to  grant  the 
petition. 

NARUC  suggested  that  a  warning  or 
notice  be  required  at  the  beginning  of 
the  carriers'  petitions,  as  a  reminder  of 
the  deadline  for  filing  objections.  This 
would  not  be  particularly  burdensome, 
except  that  the  carrier  will  not 
necessarily  know  when  the  precise  filing 
date  will  be  at  the  time  the  petition  is 
prepared.  Although  the  notice  must, 
therefore,  be  generalized,  we  believe  it 
will  do  more  good  than  harm,  and  will 
incorporate  this  requirement  in  the 
regulations. 

Informal  Comments.  In  our  notice,  we 
inquired  whether  we  should  create  a 
category  of  "informal  comments" 
whereby  interested  persons  could 
submit  their  views  without  becoming 


formal  parties  to  the  proceeding.  ABA 
commented  favorably  on  this  concept, 
but  Greyhound  and  OSC  opposed  it  on 
the  grounds,  respectively,  that  it  would 
be  a  needless  complication  and  that  it 
would  be  more  appropriate  to  reduce  the 
burdens  on  individuals  submitting 
objections  than  to  create  a  "second 
class"  of  participation.  No  convincing 
reasons  have  been  offered  to  justify 
adopting  the  concept  of  "informal 
comments,"  and  so  we  will  not  do  so. 
We  will,  however,  permit  objections  to 
embrace  verified  statements  by 
additional  persons  who  support  the 
objection. 

Discovery.  A  number  of  comments 
were  generated  by  our  reference  to 
requests  for  discovery.  Generally, 
carriers  state  that  the  discovery 
procedures  are  cumbersome  and 
unworkable,  particularly  within  the 
strict  time  limits  applicable  to  these 
cases.  State  interests  argue  that  there  is 
not  sufficient  time  allowed  for  effective 
discovery,  especially  since  this  may  be 
the  only  means  to  develop  critical  cost 
evidence  solely  in  the  hands  of  the 
carrier. 

Discovery  procedures  may  be 
cumbersome.  Opponents  in  a  proceeding 
may  not  possess  specific  information 
about  a  carrier's  costs  or  pricing 
practices.  Therefore,  we  will  grant 
reasonable  discovery  requests  [pursuant 
to  our  rules  at  49  CFR  1114.21). 
However,  as  stated  in  our  proposal,  such 
requests  must  be  made  within  5  days  of 
the  filing  of  the  petition,  and  ask  for 
information  relevant  only  to  the  affected 
route.  Carriers  must  respond  in  a  timely 
fashion. 

We  stress  that  we  will  adhere  strictly 
to  these  time  limits.  The  statutory  time 
frame  for  processing  these  petitions 
does  not  allow  exceptions.  Finally,  we 
note  that  discovery  is  available  at  the 
State  level  and  should  provide  parties 
with  the  needed  information  well  in 
advance  of  filing  of  petition  for  federal 
review.  Consequently,  we  expect  to 
grant  requests  for  discovery  only  very 
rarely. 

Treatment  of  Cost  and  Revenue 
Evidence.  There  have  been  several 
comments  regarding  our  proposed 
treatment  of  the  "variable  costs"  and 
"reasonable  pricing  practices" 
standards  contained  in  the  statute.  ABA 
and  Greyhound  agree  that  our  proposed 
"case-by-case"  treatment  of  these 
concepts  is  proper.  OSC,  however, 
disagrees  and  argues  that  clear 
definitions  should  be  set  forth  at  the 
outset,  because  the  issues  are  too 
difficult  to  resolve  individually,  because 
the  State  record  may  not  have 
developed  the  same  data  as  required  by 
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the  Federal  law,  and  because,  in 
fairness  to  potential  objecting  parties, 
the  carriers  must  be  required  to  present 
particular  relevant  evidence.  OSC 
offered  a  proposed  accounting  system 
whereby  variable  costs  may  be 
identified  by  relatively  simple  reference 
to  the  carriers"  existing  records  under 
the  Uniform  System  of  Accounts. 

We  are  not  persuaded  that  the  rigid, 
structured  approach  advocated  by  OSC 
is  appropriate  in  all  the  proceedings 
which  may  arise  under  these 
regulations.  Accordingly,  we  are  not 
prepared  to  adopt  this  approach  in  the 
absence  of  some  experience  as  to  the 
type  and  circumstances  of  cases  that 
will  arise  under  this  provision.  If  the 
case-by-case  approach  proves 
unworkable  or  inconvenient,  we  will 
consider  adopting  formal  cost  and 
accounting  rules. 

Alabama  suggests  that  carriers  be 
required  to  include  in  their  evidence  all 
revenues,  including  those  which  might 
be  retained  on  circuitous  routes,  and 
that  revenues  be  required  to  be 
presented  on  an  annual  basis  in  order  to 
avoid  seasonal  fluctuations  in  traffic 
volume.  We  agree  that  annual  revenues 
provide  the  only  appropriate 
measurement  for  these  cases  and  will 
incorporate  this  modification  in  our 
regulations.  We  are  of  the  opinion  that 
our  proposed  description  of  relevent 
revenues,  however,  is  as  accurate  as 
possible  in  the  ciroimstances. 
Fundamentally,  the  revenues  which 
should  be  reported  in  these  cases  should 
be  as  closely  related  as  possible  to  the 
variable  costs  which  the  carrier  would 
save  in  discontinuing  the  service.  For 
example,  if  the  effect  of  the  proposed 
discontinuance  is  to  eliminate  local 
service  at  intermediate  points  between 
two  major  cities,  but  to  retain  through 
service  over  interstate  highways,  then 
the  inclusion  of  "overhead"  revenues 
would  greatly  distort  the  revenue  and 
cost  ratio.  We  do  not  intend  to  consider 
offline  or  other  revenues  or  costs  that 
would  yield  an  unfair  picture  of  the 
profitability  of  the  affected  route. 

Miscellaneous.  Contention  has  arisen 
over  the  grounds  on  which  we  may 
order  continuation  of  service  for  165 
days  following  the  filing  of  a  petition. 
Alabama  argues  that  a  continuation 
order  may  be  appropriate  if  an 
administrative  appeal  is  taken  in  a  close 
case.  OSC  argues  that  a  good  faith 
application  by  a  replacement  carrier 
should  cause  us  to  issue  a  continuation 
order.  ABA  asserts  that  our  proposed 
standard  is  proper,  because  it  is  not  the 
purpose  of  the  statute  to  prolong  service 
that  has  been  found  proper  for 
discontinuation.  We  generally  agree 


with  ABA'S  position,  although  we 
acknowledge  OSC's  example  as  one 
which  we  would  accept  as  the  basis  for 
ordering  continued  operations.  We  do 
not  accept  the  argument  that  this 
provision  should  be  used  as  a  "hedge"' 
in  close  cases.  Such  a  result  was 
certainly  not  intended  in  the  statute  and 
is  not  consistent  with  the  general  tenor 
of  the  legislation. 

Greyhound  requested  that  the 
granting  of  a  petition  be  effective 
automatically  if  no  timely  objections  are 
received  by  the  carrier.  VVe  conclude 
that  our  entry  of  a  specific  order  is 
needed,  both  as  notice  to  the  State  nnd 
to  confirm  the  unopposed  status  of  the 
petition.  The  time  consumed  in  serving 
this  decision  should  be  only  one  week. 
The  fact  that  the  decision  would  pro\  ide 
for  revocation  of  the  interstate 
certificate  30  days  later  does  not  mean 
that  the  carrier  must  wait  another  30 
days  before  the  service  may  be 
discontinued:  discontinuation  may  occur 
at  any  time  within  that  30  days, 
consistent  with  proper  notice  of  the 
schedule  change. 

Greyhound  objected  to  the  proposer^ 
S350  filing  fee,  on  the  grounds  that  it  is 
tantamount  to  a  penalty  for  exercising 
its  statutory  rights.  It  argues  that  the 
filing  fee  will  discourage  carriers  from 
seeking  discontinuances  which  involve 
small  route  segments  or  a  limited 
number  of  points.  The  filing  fee  is  the 
usual  amount  for  proceedings  involving 
motor  carrier  operating  authorities,  and 
covers  but  a  portion  of  the  anticipated 
processing  costs  of  these  cases.  We  do 
not  agree  with  the  contention  that  the 
filing  fee  will  have  a  "chilling  effect"  on 
the  filing  of  warranted  exit  petitions. 

Energy  and  Environmental 
Considerations 

This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Regulatory  Flexibility  Statement 

The  notice  of  proposed  rulemaking 
indicated  that  the  proposed  rules  would 
affect  both  small  carriers  and  small 
communities  but  were  designed  to  assist 
such  small  entities  in  meeting  the 
burdens  imposed  on  them  by  the  statute. 
No  comments  have  been  received 
concerning  regulatory  flexibility  issues. 
We  affirm  our  prior  conclusions  in  this 
regard. 

List  of  Subjects 

49  CFR  Port  1169 

Administrative  practice  and 
procedure.  Buses,  Intergovernmental 
relations. 


49  CFR  Part  1002 

Freedom  of  Information, 

It  is  orderpci:  Title  49  of  thp  Codp  of 
Federal  Regulations  is  amende  J  (1)  by 
the  addition  of  a  new  Part  1169  and  [Z\ 
by  the  amendment  of  49  CFR  1002.2(d) 
both  in  the  manner  described  in  the 
appendix  to  this  decision. 
(49  use.  10321  and  1093,''i  and  5  U.S.C.  553) 

Decided:  November  15.  1982. 

By  the  Commission,  Chairman  Taylor.  Vice 
Chairman  Gilliam.  Commissioners  Sterrett, 
Andre.  Simmons,  and  Cradison. 
Commissioner  Sterrett  was  absent  and  did 
not  participate. 
Agatha  L  Mcrgenov  ich. 
Srrrvtary. 

.^ppendbt 

1.  Title  49  of  tne  CFR  is  amended  by 
odding  a  new  Part  1169  to  read  as 
follows: 

PART  1 169— RULES  GOVERNING 
DISCONTINUING  BUS 
TRANSPORTATION  IN  ONE  STATE 

Subpart  A— How  To  Petition  tor  Permisston 
To  Discontinue  or  Reduce  Bus  Service  tn 
One  State 

Sec. 

1169.1  Requests  governed  by  these  rtJes. 

1169.2  General  procedure. 

1169.3  Starting  the  petition  process. 
1169  4  Information  to  be  submitted  by 

petitioning  carriers. 
1169.5    The  petitioning  carrier"s  verified 

statement 
11696    Where  to  send  the  petition. 

1169.7  Rebuttal. 

1169.8  Commission  review  of  the  petition. 

1169.9  Continuation  of  service. 

1169.10  Vk^ilhdrawal  of  peUtion. 

1169.11  Administrative  finality  and  appeals. 

Subpart  B — How  To  Object  to 
Discontinuation  or  Reduction  of  Bus 
Service  In  One  State 

1169.20  Filmg  an  ob)ect;on. 

1169.21  Contents  of  the  otijf'ction 

1169.22  Evidence, 

1169.23  Where  to  send  the  objection. 

1169.24  Obtaining  a  copy  of  the  petition. 

1169.25  Offers  of  subsidies 

1169.26  Withdrawal  of  obieclions 

Subpart  C— General  Rules  Governing  ttw 
Petition  Process. 

1169,30    Contacting  another  party. 
1169  31     Serving  copies  of  pleadings:  the 

certificate  of  service, 
1169  32     Copies 

1169.33  Requests  for  extensions  of  time. 

1169.34  Verification  of  statements. 
Authority:  49  U.S.C,  10321  and  10935:  5 

U.S.C.  553. 
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Subpart  A— How  To  Petition  for 
Permission  To  Discontinue  or  Reduce 
Bus  Service  In  One  State 

§  1 169. 1    Request*  governed  by  ttiese 
rules. 

(a)  These  rules  govern  petitions  by 
motor  common  carriers  of  passengers 
for  permission  to  discontinue  providing 
regular-route  passenger  transportation 
over  any  route  to  any  points  in  a  State, 
or  to  reduce  the  level  of  service  over 
such  route  to  less  than  one  trip  per  day 
(excluding  Saturdays  and  Sundays). 

(b)  To  use  these  rules,  the  carrier 
must: 

(1)  Hold  both  interstate  authority  and 
intrastate  authority  over  the  routes 
involved: 

(2)  Have  requested  permission  from 
the  appropriate  State  regulatory  body 
for  the  proposed  discontinuance  or 
reduction  in  service  (and  the  State  body 
has  either  failed  to  take  final  action  on 
the  request  within  120  days  or  has 
denied  all  or  part  of  the  request):  and 

(3)  Not  be  owned  or  controlled  by  a 
State  or  local  government. 

(c)  Each  petition  may  cover  services 
in  only  one  State.  If  a  carrier  intends  to 
discontinue  or  reduce  service  on  a  route 
which  crosses  one  or  more  State  lines. 
and  permission  under  these  rules  is 
needed  from  two  or  more  of  these 
States,  a  separate  petition  must  be  filed 
for  each  State. 

§  1 169.2    General  procedure. 

The  Commission  must  take  final 
action  on  these  petitions  within  90  days 
after  they  are  filed.  Accordingly,  it  is  not 
possible  to  conduct  oral  hearings. 
Petitions  will  be  considered  on  the  basis 
of  the  written  record,  consisting  of  the 
carrier's  petition  (and  the  materials  filed 
with  the  petition),  the  objections  of 
interested  persons,  and  the  carrier's 
rebuttal. 

9  1 169.3    Starting  the  petition  process. 

There  is  no  application  form  for  these 
petitions.  A  carrier  wishing  to  use  these 
rules  must  comply  with  the  notice 
requirements  described  in  §  1169.6  and 
submit  the  information  described  in 
SS  1169.4  and  1169.5.  If  the  State  body 
has  denied  the  request  in  whole  or  in 
part,  the  petition  must  be  filed  within  90 
days  after  final  State  action  is  issued. 
The  filing  fee  is  $350. 

S  1 169.4    Information  to  be  submitted  by 
.  petitioning  carriers. 

The  petitioning  carrier  must  file  the 
following  information: 

(a)  Beginning  on  the  first  page  of  the 
petition,  the  following  information  must 
appear: 

(1)  Identification  Caption — (This 
Information  must  be  shown  prominently 


and  concisely,  because  it  is  the  only 
means  of  identifying  the  petition  and 
other  pleadings  which  relate  to  it): 

(i)  The  carriers's  lead  I.C.C.  docket 
number 

(ii)  The  carrier's  name: 

(iii)  The  carrier's  mailing  address; 

(iv)  The  words  "Exit  Petition:", 
followed  by  the  name  of  the  State 
affected  by  the  petition;  and 

(v)  The  endpoints  of  the  route  or 
routes  over  which  the  carrier  proposes 
to  discontinue  or  reduce  service. 

Examples 

MC  149076.  U.S.  BUS,  INC.,  P.O.  Box 
O,  Laurel,  MD  20810.  Exit  Petition: 
Maryland  Between  Hyattsville  and 
Baltimore,  MD. 

MC  132985.  lOHN  DOE,  d.b.a.  DOE 
BUS  LINES,  1776  Main  St..  Pittsburgh. 
PA  15222.  Exit  Petition:  Ohio  Between 
Conneaut  and  Cleveland,  OH. 

(2)  Notice  of  objection  deadline,  as 
follows:  •  OBJECTIONS  TO  THIS 
PETITION  MUST  BE  FILED  WITHIN  20 
DAYS." 

(3)  Name,  address,  and  telephone 
number  of  the  carrier's  representative. 

(4)  Identity  and  qualifications  of  the 
carrier's  witness  who  signs  the  verified 
statement. 

(b)  Request  for  permission  to 
discontinue  or  reduce  service,  including 
a  concise  summary  of  what  the  carrier  is 
asking  permission  to  do.  and  if  the 
carrier  proposes  to  discontinue  service 
permanently,  a  written  request  for  the 
revocation  of  the  pertinent  portions  of 
the  carrier's  interstate  Certificate(8)  of 
Public  Convenience  and  Necessity; 

(c)  Certification  that  the  petitioning 
carrier  is  not  owned  or  controlled  by  a 
State  or  local  government: 

(d)  Verified  statement  giving  the 
information  described  in  §  1169.5: 

(e)  A  copy  of  the  pertinent  portions 
(including  the  date  of  issuance)  of  the 
carrier's  interstate  Certificate(s)  of 
Public  Convenience  and  Necessity, 
which  authorize  the  regular-route 
passenger  service  which  the  carrier 
proposes  to  discontinue  or  reduce; 

(f)  A  copy  of  the  pertinent  portions  of 
the  authority  issued  by  the  appropriate 
State  body,  which  authorize  the  service; 

(g)  A  copy  of  the  decision  or  decisions 
(if  any)  by  the  appropriate  State  body 
denying  the  proposed  discontinuance  or 
reduction  in  service:  or  if  no  decision 
has  been  issued  by  the  State, 
certification  that  120  days  have  elapsed 
since  the  petition  was  submitted  to  the 
State:  and 

(h)  Certification  that  copies  of  the 
petition  and  all  the  accompanying 
materials  described  in  this  paragraph 
have  been  served  on  (1)  the  Governor  of 
the  State  in  which  the  transportation  is 


provided.  (2)  the  State  body  having 
jurisdiction  over  granting 
discontinuances  of  transportation  and 
reductions  in  levels  of  service  by  motor 
common  carriers  of  passengers.  (3)  local 
governments  (both  counties  and 
municipalities)  having  jurisdiction  over 
areas  which  would  be  affected  if  such 
petition  is  granted,  and  (4)  each  parly  of 
record  to  any  State  proceedings 
involving  the  proposed  discontinuance 
or  reduction  in  service. 

§  1 189.5    The  petitioning  carrier's  verified 
statement 

The  carrier's  verified  statement  must 
contain  all  of  the  evidence  it  intends  to 
submit  concerning  at  least  the  following 
issues: 

(a)  Description  of  the  carrier's 
pertinentfjresent  operations  and  the 
way  the  proposed  discontinuance  or 
reduction  in  service  will  change  these 
operations; 

(b)  Identification  of  the  date  on  which 
the  request  was  made  to  the  appropriate 
State  body  for  permission  to  discontinue 
or  reduce  the  involved  service  and  the 
dates  of  any  actions  the  State  body  may 
have  taken  on  that  request,  and  any 
description  of  the  proceedings 
conducted  by  the  State  body  which  the 
carrier  believes  to  be  relevant  to  the 
petition; 

(c)  Calculation  of  the  annual  interstate 
and  intrastate  passenger  and  package 
express  revenues  which  accrue  as  a 
result  of  the  service  which  would  be 
discontinued  or  reduced  (but  not 
including  revenues  which  the  carrier 
expects  to  receive  in  connection  with 
other  services  which  it  will  still 
operate),  with  an  explanation  of  how  the 
revenues  were  calculated  and  of  any 
assumption  underlying  the  calculations; 

(d)  Description  of  the  rates  and  pricing 
practices  applicable  to  the  affected 
service; 

(e)  Calculation  of  the  variable  cost  of 
operating  the  affected  service,  with  an 
explanation  of  how  the  costs  were 
calculated,  and  of  any  assumptions 
underlying  the  calculation  (assumption 
should  be  consistent  with  those  used  to 
estimate  revenue); 

(f)  Description  of  any  present 
operating  subsidies  or  financial 
assistance  applicable  to  the  affected 
service,  and  of  any  proposals  or 
discussions  with  respect  to  operating 
subsidies  or  financial  assistance  which 
have  occurred  during  the  year  preceding 
the  filing  of  the  petition; 

(g)  Description  of  any  other  public 
transportation  facilities  known  by  the 
carrier  to  be  available  for  passenger 
service  at  the  points  on  the  route 
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affected  by  the  proposed  discontinuance 
or  reduction  in  service;  and 

(h)  Any  additional  evidence  or  legal 
argument  the  carrier  believes  to  be 
relevant  to  the  petition. 

§  1 169.6    Where  to  send  the  petition. 

(a)  Copies  of  the  petition  and  all  of  the 
accompanying  materials  described  in 

§  1169.4  must  be  sent  or  delivered  to  (1) 
the  Governor  of  the  State  in  which  the 
transportation  is  provided,  (2)  the  State 
body  having  jurisdiction  over  granting 
discontinuances  of  transportation  and 
reductions  in  levels  of  service  by  motor 
common  carriers  of  passengers,  (3)  local 
governments  (counties  and 
municipalities)  having  jurisdiction  over 
areas  which  would  be  affected  if  the 
petition  is  granted,  (4)  each  party  of 
record  to  any  State  proceedings 
involving  the  proposed  discontinuance 
or  reduction  in  service.  Interstate 
Commerce  Commission.  Washington. 
DC,  20423.  This  delivery  must  be 
undertaken  concurrently  with  that  to  the 
Commission. 

(b)  The  original  and  two  copies  of  the 
petition  and  accompanying  materials 
shall  be  sent  to  the  Office  of  the 
Secretary.  Interstate  Commerce 
Commission,  Washington,  D.C..  20423. 

§1169.7    Rebuttal. 

(a)  Within  20  days  after  the  petition  is 
filed  with  the  Commission,  interested 
persons  may  file  objections  to  the 
petition  and  must  send  a  copy  of  these 
objections  to  the  carrier.  Within  15  days 
after  the  filing  of  any  objection,  the 
carrier  must  furnish  to  the  Commission 
and  to  each  person  who  has  filed  an 
objection  (1)  an  estimate  of  the  annual 
subsidy  required,  if  any,  to  continue  the 
involved  service,  and  (2)  traffic,  cost, 
revenue,  and  other  data  necessary  to 
determine  the  amount  of  annual 
financial  assistance,  if  any,  which  would 
be  required  to  continue  the  service. 

(b)  At  the  same  time,  the  carrier  may 
file  a  rebuttal  to  the  objections.  Copies 
of  any  rebuttal  must  be  sent  or  delivered 
to  each  person  who  has  filed  an 
objection  at  the  same  time  as  the 
information  described  in  paragraph  (a) 
of  this  section. 

1169.8    Commission  review  of  the  petition. 

(a)  If  a  petition  is  incomplete,  or  if  the 
carrier  has  not  substantially  complied 
with  these  rules,  the  Commission  may 
reject  or  dismiss  the  petition  at  any  time 
before  the  statutory  deadline  for  final 
action. 

(b)  If  no  objections  are  received  by 
the  Commission  within  20  days  after  the 
petition  is  filed,  and  if  it  is  determined 

"that  the  petition  is  complete  and 
properly  filed  in  accordance  with  these 


rules,  the  Commission  will  grant  the 
permission  sought  and  revoke  the 
pertinent  portions  (if  any)  of  the 
carrier's  interstate  Certificate  of  Public 
Convenience  and  Necessity.  The 
decision  taking  this  action  will  be 
entered  at  the  end  of  the  20-day  period 
but  will  not  be  served  until  clerical 
processing  is  completed.  The  effective 
date  of  the  revocation  will  be  30  days 
after  the  decision  is  served. 

(c)  If  timely  formal  objections  are 
filed,  the  Commission  will  consider  the 
evidence  on  the  basis  of  the  written 
record,  consisting  of  the  petition 
(including  the  accompanying  materials), 
the  objections,  and  the  rebuttal. 

§  1 169.9    Continuation  of  service. 

The  Commission  may  order  the  carrier 
to  continue  the  operation  of  the  affected 
service  for  165  days  after  the  petition  is 
filed,  even  if  the  permission  to 
discontinue  or  reduce  the  service  is 
otherwise  granted,  but  before  it  has 
become  effective,  if  an  offer  of  subsidy 
or  financial  assistance  has  been  made, 
which  appears  to  be  both  responsible 
and  reasonably  likely  to  induce  the 
carrier  to  continue  the  service 
voluntarily,  or  if  the  evidence  shows 
that  this  time  period  is  needed  to  allow 
another  carrier  to  take  over  the 
operation  of  the  service. 

§1169.10    Withdrawal  of  petition. 

If  the  carrier  wishes  to  withdraw  it.s 
petition,  it  may  do  so  by  requesting  in 
writing  that  the  petition  be  dismissed. 
The  request  shall  be  directed  to  the 
Office  of  the  Secretary.  Interstate 
Commerce  Comniissiun,  Washington. 
D.C.  20423,  and  shall  include  the 
identification  caption  described  in 
paragraph  (a)  of  §  1169.5. 

§  1 169. 1 1     Administrative  finality  and 
appeals. 

(a)  A  decision  disposing  of  a  petition 
is  a  final  action  of  the  Commission. 
Appeal  is  discretionary  and  will  be 
granted  only  upon  a  showing  of 
extraordinary  circumstances.  The 
appellate  procedure  to  be  followed  is  set 
forth  at  49  CFR  Pari  1115.  Any  party 
seeking  review  should  specify  the 
"extraordinary  circumstances" 
warranting  review. 

(b)  In  the  event  of  a  procedural  defect 
(such  as  the  loss  of  a  properly  filed 
objection  or  the  failure  of  the  carrier  to 
serve  its  petition  on  all  the  required 
persons),  the  Commission  will  entertain 
a  petition  to  vacate  a  decision  which 
grants  the  permission  sought  on  the 
grounds  that  no  objection  has  been  filed. 


Subpart  B— How  to  Object  to 
Discontinuation  or  Reduction  of  Bus 
Service  in  One  State 

§  1 169.20    Rling  an  objectioa 

(a)  An  objection  must  be  filed 
(received  by  the  Commission)  within  20 
days  after  the  carrier  files  its  petition.  A 
copy  of  the  objection  must  also  be  sent 
or  delivered  to  the  petitioning  carrier. 

(b)  If  an  objection  is  not  filed  wilhin 
this  time  the  right  to  participate  m  the 
proceeding  is  waived. 

§  1 169.21    Contents  of  the  ob)ection. 

(a)  Beginning  on  the  first  page  of  the 
ob)ection,  the  following  information 
must  appear: 

(1)  In  order  to  identify  properly  the 
petition  toward  which  the  objection  is 
directed,  copy  the  identification  caption 
set  forth  at  the  beginning  of  the  carrier's 
petition  (as  described  in  paragraph  (a) 
of  §  1169.4), 

(2)  .Name  and  address  of  the  person 
filing  the  objection,  and  the  name  and 
address  of  the  legal  representative  fif 
any)  of  the  party  in  this  proceeding, 

(3)  .Name  and  address  of  the  witness 
signing  the  ob|ection  (if  different  from 
paragraph  (a)(2)  of  this  section)  and  an 
explanation  of  why  the  witness  is 
qualified  to  speak  on  behalf  of  the 
objecting  party. 

(b)  An  objection  must  be  verified. 

(c)  An  objection  may  be  rejected  if  it 
is  not  in  substantial  compUance  with 
these  rules. 

§1169.22    Evidence. 

The  objection  should  contain  all  of  the 
evidence  upon  which  the  objecting  party 
intends  to  rely,  including  at  least  the 

following  issues: 

(a)  Description  of  any  relevant 

operating  subsidies  or  financial 
assistance  known  to  have  been  offered 
to  the  petitioning  carrier  to  support  the 
service  involved,  including  the  amount 
of  the  subsidy  or  assistance  that  is 
available  and  the  financial 
qualifications  of  the  person  making  the 
offer  of  subsidy  or  assistance; 

(b)  Description  of  the  adverse  impact 
the  proposed  discontinuance  or 
reduction  in  service  would  have  on  the 
public  interest,  including  passengers 
traveling  to  or  from  the  affected  points 
or  over  the  affected  routes,  or  on  the 
communities  served,  or  on  others; 

(c)  Analysis  of  the  interstate  and 
intrastate  revenues  derived  from  the 
service,  the  pricing  practices  applied  to 
the  service,  and  the  variable  costs  of 
operating  the  service;  and 

(d)  Any  additional  evidence  or  legal 
argument  relevant  to  the  petition. 
Additional  verified  statements  from 
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other  persona  who  support  the  objection 
may  be  attached. 

§  1 169.23    Where  to  send  tt>e  objection. 

(a)  An  original  and  two  copies  of  the 
objection  must  be  sent  to  the  Office  of 
the  Secretary,  Interstate  Commerce 
Commission,  Wasliington.  D.C.,  20423. 

(b)  At  the  same  time  that  the  objection 
is  filed  with  the  Commission,  a  copy 
must  be  sent  or  delivered  to  the 
petitioning  carrier  (and  to  its 
representative,  if  one  is  listed),  in  the 
same  [or  a  more  expeditious)  manner 
that  the  objection  is  sent  or  delivered  to 
the  Commission. 

§  1 169.24    Obtaining  a  copy  of  the  petition. 

A  copy  of  the  petition  will  be 
available  for  inspection  at  the 
Commission's  offices  in  Washington, 
D.C.  In  addition,  the  carrier  is  required 
to  serve  a  copy  of  the  petition  on  the 
affected  State  and  local  governments. 
and  copies  of  the  petition  may  be 
available  from  them. 

§  1 1 69.25    Offers  of  subsidies. 

Any  financially  responsible  person 
who  intends  to  offer  an  operating 
subsidy  or  financial  assistance  to  the 
carrier  to  enable  it  to  continue  providing 
the  service  which  is  proposed  to  be 
discontinued  or  reduced,  must  notify  the 
Commission  and  the  carrier  within  50 
days  after  the  petition  is  filed.  This 
notification  must  indicate  the  amount  of 
the  subsidy  or  assistance  being  offered 
and  demonstrate  the  financial 
responsibility  of  the  person  making  the 
offer.  An  offer  of  operating  subsidy  or 


financial  assistance  does  not  require  the 
Commission  to  deny  the  discontinuance 
or  reduction  of  service,  but  it  will  form 
the  basis  for  the  Commission's  decision 
whether  to  order  continuation  of  the 
service  for  165  days  after  the  filing  of  the 
petition. 

§  1 169.26    Withdrawal  of  objections. 

If  a  party  wishes  to  withdraw  its 
objection,  it  shall  inform  the 
Commission  and  the  carrier  in  writing. 

Subpart  C— General  Rules  Governing 
the  Petition  Process 

§  1 169.30    Contacting  another  party. 

When  a  person  wishes  to  contact 
another  party  or  serve  a  pleading  on 
that  party,  it  shall  do  so  through  the 
party's  representative  fif  any). 

§  1 169.31     Serving  copies  of  pleadings;  the 
certificate  of  service. 

(a)  Because  of  the  short  statutory  time 
limits  applicable  to  these  petitions, 
service  of  pleadings  on  other  parties 
must  be  done  as  expedituously  as 
possible.  Therefore,  where  these  rules 
require  service  of  a  pleading  on  another 
p.irty,  every  effort  must  be  made  to 
ensure  that  the  other  party  received  that 
pleadmg  no  later  than  the  day  it  is  due 
to  be  filed  with  the  Commission. 

(b)  Each  pleading  shall  contain  a 
statement  (certificate  of  service)  that  the 
pleadmg  has  been  mailed  or  delivered  to 
the  other  party  in  accordance  with  the 
requirements  of  paragraph  (a)  of  this 
section. 


(c)  All  pleadings  mailed  to  the 
Commission  in  Washington,  D.C.  should 
be  addressed  to  the  Office  of  the 
Secretary,  Interstate  Commerce 
Commission,  Washington.  D.C.  20423. 

§1169.32    Copies. 

All  pleadings  filed  with  the 
Commission  shall  include  an  original 
and  two  copies. 

§  1 169.33    Requests  for  extensions  of  time. 

The  time  limits  applicable  to  these 
cases  are  established  by  statute. 
Therefore,  granting  requests  for 
extension  of  time  is  not  contemplated. 

§  1 169.34    Verification  of  statements. 

All  statements  must  be  verified  by  the 
person  signing  the  statement,  as  follows; 

I. ,  verify  under  penalty  of 

perjury  under  the  laws  of  the  United  States  of 
America,  that  the  information  in  this 
statement  is  true  and  correct,  ^rther.  I 
certify  that  I  am  qualified  and  authorized  to 
file  this  statement.  (See  18  U  S.C.  1001  and  18 
U  S.C.  1621  for  penalties.) 
(Signature  and  Date)  

PART  1002— {AMENDED] 

2.  In  §  1002.2(d),  item  (50)  is  added  to 
Part  IV:  OTHER  PROCEEDINGS  to  read 
as  follows: 

§  1002.2    Filing  fees. 

****** 

(d)  •   *   * 

(50)  A  petition  to  discontinue 
transportation  in  one  State,  350, 

|FR  Doc  82-32016  Filed  1-23-82:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1170  and  1002 

[Ex  Parte  No.  MC  161  (Sub-1)] 

Employee  Protection—Motor 
Passenger  Carriers 

AGENCY:  Interstate  Commerce 
Commission. 

action:  Notice  of  proposed  rulemaking. 

summary:  Section  27  of  the  Bus 
Regulatory  Reform  Act  of  1982  deals 
with  reemployment  rights  of  employees 
of  motor  passenger  carriers  who  lose 
their  jobs  because  of  discontinuances  or 
reductions  of  regular-route  bus 
services. The  rules  that  we  are  proposing 
here  establish  procedures  for 
determining  the  eligibility  of  individual 
employees  for  protection  under  the 
statute,  and  for  publishing  a  periodic 
listing  of  jobs  available  with  class  I 
motor  passenger  carriers. 

DATES:  Comments  are  due  December  27. 
1982. 

ADDRESS:  The  original  and,  if  possible, 
15  copies  of  comments  should  be  sent  to: 
Ex  Parte  No.  MC-161  (Sub-No.  1).  Room 
2139,  Office  of  Proceedings,  Interstate 
Commerce  Commission,  Washington, 
D.C.  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  L.  Brown,  (202)  275-7898  or 
Howell  I.  Spom,  (202)  275-7691. 
SUPPLEMENTARY  INFORMATION:  Section 
27  of  the  Bus  Regulatory  Reform  Act  of 
1982  ("the  Act"]  gives  certain 
preferential  rights  to  those  employees  of 
motor  passenger  carriers  who  lose  their 
jobs  because  of  discontinuances  or 
reductions  in  regular-route  passenger 
services  in  both  interstate  and  intrastate 
commerce.  The  text  of  this  section  is  set 
forth  in  Appendix  A  to  this  notice.  The 
section: 

(a)  Establishes  a  right  of  priority 
reemployment  for  eligible  employees, 
and  places  a  duty  on  the  carrier,  when 
hiring,  to  rehire  employees  who  had 
formerly  worked  for  the  same  carrier 
and  whose  jobs  were  lost  because  of  a 
termination  of  or  reduction  in  service 
authorized  by  the  Act; 

(b)  Establishes  a  right  to  be 
considered  for  employment,  and  a  duty 
on  the  carrier  to  consider  the  individual 
for  employment,  if  the  individual 
formerly  worked  for  a  different  carrier 
and  lost  his  or  her  job  beacuse  of  a 
termination  of  or  reduction  in  service 
authorized  by  the  Act; 

(c)  Oefmes  which  employees  are 
eligible  for  these  rights  and  the 
circumstances  under  which  the  rights 


may  be  exercised,  including  allocation 
of  the  burden  of  proof; 

(d)  Requires  the  Commission  to 
publish  a  list  of  jobs  available  with  class 
I  motor  passenger  carriers; 

(e)  Defines  certain  terms  used 
elsewhere  in  the  law; 

(f)  Does  not  affect  affirmative  action 
programs; 

(g)  Exempts  carriers  owned  or 
controlled  by  a  State  or  local 
government,  as  well  as  seasonal  service 
reductions,  from  the  requirements  of  this 
Section; 

(h)  Directs  the  Commission  to  adopt 
implementing  rules  within  6  months 
after  the  Act  becomes  effective:  and 

(i)  Establishes  an  automatic 
expiration  date  12  years  after  the  Act 
becomes  effective. 

The  Act  does  not  give  the  Commission 
direct  enforcement  power  with  respect 
to  these  rights  and  duties;  enforcement 
is  left  implicitly  to  the  courts.  The 
Commission's  role  is  limited  to 
determining  the  eligibility  of  individual 
employees  for  protection,  and  publishing 
a  list  of  available  jobs.  We  propose  two 
new  regulations  to  govern  the 
Commission's  fimctions  in  these  areas. 

Determination  of  Eligibility 

The  first  regulation  deals  with  the 
procedures  by  which  the  Commission 
will  decide  on  applications  by  former 
employees  seeking  a  determination  of 
eligibility.  The  employee  has  the  burden 
of  showing  that  he  or  she  was  employed 
by  a  motor  carrier  of  passengers 
(operating  regular-route  service  in  both 
interstate  and  intrastate  commerce]  for 
the  two-year  period  ending  on  the  date 
of  enactment  of  the  Act,  and  that  this 
employment  was  terminated  as  a  result 
of  a  specific  discontinuance  or  reduction 
of  both  the  interstate  and  the  intrastate 
service.  The  individual  must  identify 
specifically  the  discontinuance  or 
reduction  alleged  to  be  the  cause  of  the 
termination  of  employment  and  all  other 
pertinent  facts. 

We  propose  to  allow  applications  to 
be  filed  in  the  form  of  a  letter.  The 
issues  are  not  complex,  and  the  facts 
will  be  simple  and  limited  in  scope.  We 
anticipate  that  most  apphcations  will  be 
filed  by  individuals  without  legal 
representation.  Accordingly,  we  have 
attempted  to  make  our  regulations  as 
simple  as  possible.  Nevertheless,  should 
problems  be  encountered,  assistance 
may  be  sought  from  the  Commission's 
Office  of  Special  Counsel  or  the  Small 
Business  Assistance  Office.  The  rules 
set  forth  in  Appendix  B  describe  the 
Information  the  individual  must  include 
in  the  letter  application. 

A  carrier  contesting  the  individual's 
eligibility  could  be  one  which  formerly 


employed  the  individual  or  another  to 
which  the  individual  has  applied  for 
employment.  A  carrier  in  either  of  these 
positions  should  be  given  notice  of  the 
filing  of  the  application.  We  propose 
that  the  employee  be  required  to  mail  a 
copy  of  his  or  her  application  to  the 
carrier  or  carriers  that  formerly 
employed  the  individual  and  to  any 
carrier  with  which  the  individual  is 
seeking  employment.  This  does  not 
provide  notice  to  carriers  to  which  the 
applicant  might  apply  for  employment  m 
the  future,  but  this  should  not  cause 
major  problems.  Generally,  it  is  the 
carrier  that  formerly  employed  the 
individual  who  would  have  the  evidence 
necessary  to  challenge  the  application. 
The  burden  of  any  other  carrier  is  only 
to  consider  the  individual  for 
employment  without  reemployment 
priority.  If  that  earner  wishes  to 
challenge  the  employee's  ehgibility.  and 
has  the  information  needed  to  sustain 
the  challenge,  that  earner  may  submit  it 
to  the  Commission.  The  Act  requires 
that  any  challenging  can-ier  bear  the 
burden  of  proving  that  the 
discontinuance  of  or  reduction  in  8er\ice 
identified  by  the  employee  was  not  a 
contributing  factor  m  the  employee's 
termination.  A  carrier  may  also  allege 
that  the  Section  is  in  some  other  way 
not  applicable  to  the  employee  or  the 
circumstances. 

We  propose  that  carriers  contesting 
the  application  file  their  evidence  and 
argument  in  letter  form,  and  that  the 
applicant  have  the  opportunity  lo  reply. 
We  recognize  that  it  may  be  important 
to  applicants  that  decisions  be  made 
promptly,  even  though  the  law  places  no 
time  limits  on  these  cases.  On  the  other 
hand,  a  certain  amount  of  time  is  needed 
to  process  and  consider  the  application 
fairly.  To  provide  realistic  guidance  to 
applicants  as  to  how  long  they  should 
expect  to  wait  before  a  decision  is 
issued,  we  have  included  in  the 
proposed  rules  a  timetable  indicating 
the  schedule  we  will  follow. 

List  of  Available  Jobs 

The  second  proposed  regulation  deals 
with  the  publication  by  the  Commission 
of  a  comprehensive  list  of  jobs  available 
with  class  I  motor  passenger  carriers. 
An  important  issue  is  how  often  this  list 
should  be  published;  reasonable  options 
range  from  weekly  to  quarterly.  We 
propose  to  publish  the  list  on  a  monthly 
basis,  but  we  are  interested  in  receiving 
comments  as  to  the  advantages  of  other 
options. 

The  hst  will  be  compiled  on  the  basis 
of  information  supplied  by  the  carriers, 
and  the  statute  gives  us  the  authority  to 
require  class  I  carriers  to  file  the  needed 
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information.  We  propose  to  invite 
smaller  carriers  to  submit  the  same 
information  on  a  voluntary  basis.  The 
filing  of  the  underlying  information  by 
the  carriers  will  be  on  the  same  periodic 
basis  as  the  publication  of  the  list,  and 
the  due  date  for  this  filing  will  be 
midway  between  the  publication  dates 

We  expect  to  distribute  the  lists 
directly  to  all  individuals  who  have 
pending  applications  before  the 
Commission  for  determinations  of 
eligibility,  and  on  a  subscription  basis  to 
any  other  person  on  the  payment  of  a 
small  annual  fee.  Copies  of  the  hst  will 
also  be  made  availaljle  at  all  of  the 
Commission's  field  offices  for  inspection 
and  copying.  We  invite  comments  and 
suggestions  as  to  other  means  of 
distributing  the  list. 


Energy  and  Environment 

It  does  not  appear  that  adoption  of  the 
proposed  rules  will  have  any  impact  on 
the  quality  of  the  human  environment  or 
on  the  conservation  of  energy  resources. 

Regulatory  Flexibility  Analysis 

The  purpose  of  the  proposed  rules  is 

to  help  individuals  to  find  employment 
in  the  intercity  motorbus  industry. 
Except  for  the  duty  to  give  laid-off 
employees  priority  in  rehiring  (which  is 
established  by  the  statute),  all  of  the 
significant  burdens  of  the  rules  fall  only 
upon  the  larger  carriers.  Therefore,  we 
certify  that  the  proposed  rules  will  not 
hdve  a  significant  economic  impact  on 
smali  businesses 

List  of  Subjects  in  49  CFR  Part  1170 

Employmenf.  Buses. 


We  propose:  To  amend  Title  49  of  the 
Code  of  Federal  Regulations  (1)  by  the 
addition  of  a  new  Part  and  (2)  by  the 
amendment  of  49  CFR  1002.2(d],  both  in 
the  manner  described  in  appendix  B  of 
this  notice. 

(49  U.S.C.  10321.  5  use.  553  and  Pub.  L.  97- 
261,  section  27) 

Decided:  November  15. 1962. 

By  the  Commission,  Chairman  Taylor.  Vice 
Chairman  Gilliam.  Commissioners  Sterrett, 
Andre,  Simmons,  and  Gradison. 
Commissioner  Sterrett  was  absent  and  did 
not  participate. 
Agatha  L.  Mergenovich, 
Secretary. 
BILLIftO  CODE  703S-01-M 
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Appendix  B 

1.  Title  49.  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
by  the  addition  of  a  new  Part  1170. 

which  reads  as  follows: 

PART  1170— RULES  GOVERNING 
EMPLOYEE  PROTECTION  FOR  MOTOR 
PASSENGER  CARRIERS 

Subpart  A — Detennination  of  Eligibility 

Sec. 

1170.1  General  provisions. 

1170.2  Filing  an  application. 

1170.3  Contesting  the  application. 

1170.4  Replies  and  motions. 

1170.5  Commission  action. 

1170.6  Appeals. 

1170.7  Miscellaneous. 

Subpart  B— List  of  Available  Jobs 

1170.11  Filing  of  information. 

1170.12  Publication  of  list. 

Authority:  49  U.S.C.  10321,  5  U.S.C.  553,  and 
Pub.  L  97-261.  section  27. 

Subpart  A— Determination  of  Eligibility 

1170.1  General  provisions. 

These  rules  govern  the  handling  of 
applications  under  section  17  of  the  Bus 
Regulatory  Reform  Act  of  1982,  by 
individuals  seeking  a  determination  of 
eligibility  for  protection. 

1 170.2  Filing  an  application. 

(a)  There  is  no  application  form.  The 
application  may  be  in  the  form  of  a 
letter  or  other  written  statement.  The 
filing  fee,  $10  for  each  individual 
covered  by  the  application,  must  be 
enclosed  with  the  application  when  it  is 
filed.  The  filing  fee  is  payable  to  the 
Interstate  Commerce  Commission,  by 
check  drawn  upon  funds  deposited  in  a 
bank  in  the  United  States,  or  by  money 
order  payable  in  U.S.  currency. 

(b)  The  application  shall  include  all 
the  evidence  upon  which  the  individual 
intends  to  rely.  The  application  must,  at 
least, 

(1)  Identify  the  carrier  by  which  the 
individual  was  employed  (giving  the 
carrier's  full  name  and  "MC"  number,  if 
known),  and  state  the  length  of  that 
employment,  and  the  date  on  which  it 
was  terminated; 

(2)  Describe  the  reasons  for  the 
termination  of  employment;  and 

(3)  Identify  the  specific 
discontinuance  or  reduction  of  service 
which  the  applicant  asserts  to  have 
caused  the  termination. 

(c)  At  the  end  of  the  application,  the 
following  two  items  must  appear: 

(1)  The  namefs)  and  address(es)  of  the 
applicant  and  applicant's 
representative(s)  (if  any),  to  whom 
opposition  statements  and  the 


Commission's  decision  should  be  sent; 
and 

(2)  Certification  that  a  copy  of  the 
application  has  been  sent  or  delivered  to 
the  carrier  by  whom  the  individual  was 
employed  and  to  any  other  carrier  with 
whom  the  individual  is  seeking 
employment. 

(d)  Copies  of  the  application  must  be 
sent  to  the  carrier  by  whom  the 
individual  was  employed  and  to  any 
other  carrier  with  whom  the  individual 
is  seeking  employment.  Every  effort 
must  be  made  to  ensure  that  each 
carrier(s)  receives  copies  at  the  same 
time  as  the  application  is  filed  with  the 
Commission. 

(e)  The  original  and  one  copy  of  the 
application  shall  be  sent  to  the 
Interstate  Commerce  Commis.sinn. 
Office  of  the  Secretary.  Washington.  DC 
20423.  On  the  lower  left  corner  of  the 
envelope,  type  or  print:  "Motor  Carrier 
Employee  Prctection  Application:," 
followed  by  the  full  name  of  the 
applicant.  (If  the  application  is  made  on 
behalf  of  more  than  one  individual,  list 
only  the  name  of  the  first  individual,  and 
indicate  the  number  of  others.) 

§  1170.3    Contesting  the  application. 

(a)  Any  interested  party  may  contest 
the  application  by  filing  a  letter  or  other 
written  statement  within  20  days  after 
the  application  is  filed. 

(b)  A  letter  or  statement  contesting  an 
application  shall  include  all  the 
evidence  upon  which  the  party 
contesting  the  application  intends  to 
rely.  Evidence  must  be  submitted  to 
show  that  discontinuance  or  reduction 
in  service  was  not  a  contributing  factor 
causing  termination  of  the  applicants 
employment,  and/or  that  the  applicant 
or  the  circumstances  are  not  covered  by 
the  protection  criteria. 

(c)  At  the  end  of  the  letter  or 
statement,  the  following  two  items  must 
appear: 

(1)  The  name(s)  and  address(es)  of  the 
contesting  party  or  his  representative(s) 
(if  any)  to  whom  reply  statements  and 
the  Commission's  decision  should  be 
sent;  and 

(2)  Certification  that  a  copy  of  the 
letter  or  statement  has  been  sent  or 
delivered  to  the  applicant  (and  to  the 
applicant's  representative,  if  any). 

(d)  Every  effort  must  be  made  to 
ensure  that  the  applicant  and/or  his 
representative  receives  this  copy  at  the 
same  time  as  the  letter  or  statement  is 
filed  with  the  Commission. 

(e)  The  original  and  one  copy  of  the 
letter  or  statement  shall  be  sent  to  the 
Interstate  Commerce  Commission, 
Office  of  the  Secretary,  Washington,  DC 
20423.  On  the  lower  left  corner  of  the 
face  of  the  envelope,  type  or  print: 


"Motor  Carrier  Employee  Protection 
Opposition",  followed  by  the  full  name 
of  the  applicant.  (If  the  application  was 
made  on  behalf  of  more  than  one 
individual,  list  only  the  name  of  the  first 
individual,  and  indicate  the  number  of 
other  appHcants  ) 

§1170.4    Replies  and  motions. 

(a)  Applicant  may  reply  to  any  letter 
or  statement  contesting  the  application 
Within  15  days  after  the  contesting  letter 
or  statement  is  filed.  At  the  end  of  the 
reply,  there  m.ust  appear  a  certification 
thiit  a  copy  of  the  reply  has  been  sent  or 
delivered  to  the  party  contesting  the 
application. 

(b)  If  a  party  wishes  to  file  a  motion 
relating  to  any  other  pleading,  the 
motion  must  be  filed  within  15  days 
after  the  filing  date  of  the  pleading 
toward  which  the  motion  is  directed. 

§1170.5    Commission  action. 

(a)  If  no  letters  or  statements  are  fded 
contesting  the  application,  ser\'ice  of  a 
decision  may  be  expected  within  60 
days  after  the  application  is  filed. 

(b)  If  any  interested  person  files  a 
letter  or  statement  contesting  the 
application,  service  of  a  decision  may  be 
expected  within  120  days  after  the 
application  is  filed. 

§1170.6     Appeals. 

The  filing  of  appeals  is  governed  by  49 
CFR  1115.2  dealing  with  appellate 
procedures  for  initial  decisions. 
Information  on  appellate  procedures  can 
be  obtained  from  any  Commission 
Regional  or  Field  Office. 

§  1170.7    Miscellaneous, 

(a)  If  an  applicant  wislies  lo  withdraw 
an  application,  or  if  a  person  contesting 
an  application  wishes  to  withdraw  the 
opposition,  such  a  request  shall  be  made 
in  writing.  The  request  shall  be  directed 
to  the  C'lice  of  the  Secretary,  Interstate 
Commerce  Commission,  Washington. 
D.C.  20423,  and  shall  identify  the  full 
name  of  the  applicant. 

(b)  When  a  person  wishes  to  contact 
another  party  or  serve  a  pleading  on 
that  party,  it  shall  do  so  directly  or 
through  the  party's  representative  (if 
any.) 

(c)  All  pleadings  filed  with  the 
Commission  shall  include  an  original 
and  one  copy. 

Subpart  B— List  of  Available  Jobs 
§  1 1 70, 1 1     Filing  of  Information. 

Each  carrier  having  annual  gross 
revenues  from  operations  as  a  motor 
common  carrier  of  passengers  in  excess 
of  S3.000.000  shall  file  with  the 
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Commission  a  monthly  listing  of  jobs  it 
has  available. 

(a)  The  list  must  be  filed  on  or  before 
the  15th  day  of  each  month. 

(b)  The  list  must  include  a  job 
description  and  indentify  the  required 
skills,  for  each  available  position. 

(c)  The  list  may  also  be  filed 
voluntarily  by  any  other  motor  common 
carrier  of  passengers. 

§  1 1 70. 1 2    Publication  of  list 

On  the  first  business  day  of  each 
month,  the  Commission  will  publish  a 
comprehensive  list  of  available  jobs  and 
related  information  based  on  the  data 


filed  by  the  carriers  during  the  preceding 
month. 

(.i)  Copifs  of  the  published  list  will  be 
,1V d liable  at  each  Commission  field 
office  for  inspection  and  copying. 

(h)  A  copy  of  the  published  list  will  be 
m.iilcd  to  each  individual  who  has 
pendinf^  an  application  for 
df'ermination  of  eligibility  for 
protection. 

Additional  copies  of  the  published  list 

are  available  at  a  cost  (jf  S per 

single  copy,  or  S per  one-year 

subscription. 


PART  1002— [AMENDED] 

2.  §  1002.2(d),  a  new  item  (51)  would 
be  added  to  Part  IV:  OTHER 
PROCEEDINGS  to  read  as  follows: 

§  1002.2    Filing  Fees. 

***** 

(d)  *  *  * 

(51)  An  application  for  determination 
of  eligibility  for  protection,  by  an 
employee  of  a  motor  common  carrier  of 
passengers,  under  §  27  of  the  Bus 
Regulatory  Reform  Act  of  1982—10  for 
each  individual  covered  by  the 
application. 

(FR  Dtx-,.  82-3201-  Filed  11-23-82;  8.45  am| 
BILLING  CODE  7035-O1-lyi 
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INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  400  (Sub-No.  1)] 

Procedures  for  Handling  Exemptions 
Filed  by  Motor  Carriers  of  Property 
Under  49  U.S.C.  11343 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  final  procedures. 

summary:  In  a  notice  published  at  47  FR 
42947  (September  29.  1982),  the 
Com.mission  proposed  new  procedures 
for  handling  individual  petitions  for 
exemption  filed  by  motor  carriers  of 
property  under  49  U,S.C.  11343,  in  light 
of  the  Bus  Regulatory  Reform  Act  of 
1982.  Pub.  L.  No.  97-261.  enacled 
September  20, 1982.  Upon  consideration 
of  the  comments  received  in  response  to 
the  notice,  the  Commission  has  adopted 
the  proposed  procedures,  with  minor 
clarifications. 

DATE:  These  procedures  will  be  effective 
on  November  19, 1982, 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  E,  Gitomer  (202)  275-7245,  or 
Gloria  E.  Blazsik  (202)  275-0948. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  of  proposed  procedures  published 
at  47  FR  42947  (September  29, 1982),  the 
Commission  proposed  procedures  for 
handling  petitions  for  exemption  filed  by 
motor  carriers  of  property  under  49 
U.S.C.  11343.  The  procedures  were 
prescribed  in  light  of  Section  21(b)  of  the 
Bus  Regulatory  Reform  Act  of  1982,  Pub. 
L.  No.  97-261,  enacted  September  20, 
1982  (Bus  Act),  which  authorizes  the 
Commission  to  exempt  merger, 
consolidation,  and  acquisition  of  control 
transactions  involving  motor  carriers  of 
property  from  the  pertinent  provisions  of 
49  U.S.C.  11343, 11344.  and  11345a,  The 
Commission  may  exempt  a  person,  class 
of  persons,  transaction,  or  class  of 
transactions  if  it  finds  that  examination 
of  the  transaction  is  not  necessary  to 
carry  out  the  national  transportation 
policy  of  49  U.S.C.  10101  and  either  that 
the  transaction  is  of  limited  scope  or 
that  regulation  is  not  needed  to  protect 
shippers  from  the  abuse  of  market 
power. 

Because  the  legislative  history  of  the 
Bus  Act  indicated  that  Congress 
intended  to  give  the  Commission  wide- 
ranging  flexibility  in  motor  exemption 
matters  involving  merger,  consolidation 
and  acquisition  of  control  transactions, 
the  procedures  we  proposed  followed 
closely  the  informal  rules  we  adopted  in 
Ex  Parte  No.  400,  Modification  of 
Procedure  For  Handling  Exemptions 
Filed  Under  49  U.S.C.  10505  (not 


printed),  served  December  29,  1980  [45 
FR  85180,  December  24,  1980). 

The  International  Brotherhood  of 
Teamsters,  Chauffeurs,  Warehousemen 
and  Helpers  of  American  (Teamsters) 
object  to  the  proposed  procedures.  They 
argue  generally  that  our  proposed  rules 
do  not  implement  employee  protection 
provisions  provided  for  in  the  legislation 
and  fail  to  provide  adequate  assurance 
that  the  legitimate  interests  of  adversely 
effected  employees  will  be  fully 
considered  by  the  Commi.-,sior.  The 
Teamsters  specificalh'  object  to  our 
failure  to  provide  for  a  notice  and 
co.mment  proceeding  when  a  complaint 
is  filed  by  an  affected  employee.  They 
contend  that  adversely  affected 
employees  will  only  be  able  to  file  after- 
the-fact-petitions  seeking 
reconsideration  of  "acomplished 
Commission  determinations."  ' 

We  disagree  with  the  Teamsters' 
position  that  our  proposed  procedures 
fail  to  pro\  ide  adequate  protection  for 
affected  employees  to  present  their 
grievances. 

Our  procedures  comply  fully  with 
Congress'  requirement  that  the  public  be 
notified  of  the  nature  and  scope  of  any 
transaction  at  least  GO  days  before  the 
exempted  transaction  takes  effect.  Upon 
the  filing  of  a  notice  of  proposed 
exemption,  it  will  be  published  in  the 
Federal  Register.Mf  the  Commission 
finds  that  prior  Commission  approval  of 
the  transaction  is  not  required,  it  will 
then  publish  a  final  decision  on  the 
exemption  proposal  in  the  Federal 
Register.  This  will  generally  be  effective 
30  days  after  publication,  as  long  as  this 
date  is  no  sooner  than  60  dH>s  after  the 
petition  was  filed.  These  publication 
requirements  and  time  deadlines  insure 
that  the  public  will  have  adequate 
advance  notice  of  a  proposed  exemption 
and  that  anyone  interested  in  the  matter 
(including  em.ployees)  will  then  have  an 
opportunity  to  comment  before  a  final 
determination  is  made.  Moreover, 
contrary  to  the  Teamsters'  claims,  we 
are  not  required  to  pro\  ide  protection 

'The  Tedmstfrs  also  arpue  that  we  cannot  rely  on 

Section  213  of  the  Slasjicrs  Art  where  Congress 
removed  the  requremeni  for  a  p'oceeding  in  an 
exemption  chsp.  This  arfiumcnt  is  without  ment 
si.ace  the  language  pertaining  to  Commission 
f:r  dings  in  49  L'SC.  1134a(fcKl)(fl)  and  49  US  C 
10505(a)  is  identical. 

'Our  notice  of  proposed  rulemaking  stated  that 
notices  relating  to  Ihe.^e  cvcmption  requests  would 
be  published  m  the  ICC  Rpg:sfLT  which  was 
proposed  in  Ex  Parte  MC-163  Procedures  For 
Pro\  iding  Xut!ce  o' Spea^u'd  App'icalion  Thrvunh 
on  "ICC Reiiister'  in  Lieu  u^'Tederal  Register" 
\otice.  The  Commission  is  now  considering  the 
comments  received  in  that  proceeding  Sintt  final 
procedures  for  handling  these  exemption  requests 
will  be  effective  before  the  Ex  Parte  MC-1B3 
proceeding  is  completed,  it  is  necessar\  to  publish 
notices  relating  to  these  exemption  reqiies»'>  in  lie 
Federal  Register, 


for  adversely  affected  employees. 
Instead,  we  are  to  determin  whether 
employees  are  ad\prsely  affected 
(based  on  our  own  initiative  or  on 
com.plaint)  and  if  they  are,  to  review  and 
address  the  adverse  effects  by  revoking 
an  exemption  to  the  extent  we  deem 
necessary. 

After  we  approve  an  exemption,  or 
procedures  provide  for  any  one, 
including  employees  of  affected  carriers, 
to  file  petitions  seeking  reconsideration 
of  a  decision  in  an  exemption  matter. 
These  petitions  can  be  filed  within  20 
days  of  the  date  of  publication  of  the 
Commission's  decision.  Also,  the 
Commission  may,  on  its  own  motion  or 
on  petition,  stay  the  effective  date  of  its 
decision  while  considering  any  petitions 
for  reconsideration.  Congress  clearly 
contemplated  that  where  we  determine 
that  (1)  it  is  necessary  to  carry  out  the 
national  transportation  policy  or  (2) 
employees  of  a  carrier  who  is  to 
participate  in  the  exempt  transaction  are 
or  will  be  adversely  affected  by  such 
tranaction.  the  appropriate  remedy,  if 
remedial  action  is  deemed  necessary,  if 
for  us  to  revoke  in  whole  or  in  part  the 
merger  exemption.  49  U.S.C.  n343(e)(3); 
11343(e)(1).  See  H.R.  Rept.  No.  97-780. 
97th  Cong.  2d  Sess.  56  (1982). 

Under  these  circumstances,  we 
conclude  that  our  procedures  will 
enable  us  to  expedite  decisions  in  motor 
exemption  matters  without  depriving 
interested  persons  of  an  opportunity  to 
fully  state  their  views,  and  that  we  have 
adequately  provided  for  all  parties  to 
file  comments  and  to  seek 
reconsideration. 

The  United  States  Department  of 
Transportation  (DOT)  also  submitted 
comments  in  this  proceeding.  DOT 
generally  discusses  its  view  of  the 
applicability  of  the  exemption  power  to 
different  modes,  but  indicates  that  our 
proposal  is  not  inconsistent  with  DOT'S 
commer.ts.  We  need  not  discuss  in 
detail  DOT'S  position  here,  but  will 
consider  their  comments  when  handling 
individual  cases. 

In  reviewing  our  proposed  procedures. 
there  are  two  areas  that  should  be 
clarified.  First,  we  have  set  forth  the 
specific  information  which  will  be 
published  initially  in  the  Federal 
Register  when  a  petition  for  exemption 
if  filed,  n<!.?iely.  docket  number,  title, 
and  a  brief  description  of  the  proposed 
transaction.  Second,  if  a  determination 
is  made  that  regulation  is  not  necessary, 
the  procedures  pro\ide  that  the 
Ccmmu^sion  decision  on  the  exemption 
petition  will  be  served  concurrently 
with  publication  of  the  summary  of  the 
decision  in  the  Federal  Register.  These 
tv\o  changes  will  assure  that  the  public 
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will  be  fully  infofmed  of  our  actions  at 
all  stages  of  the  processing  of  tlie 
exemption  petibons. 

We  conckKie  that  the  procedures 
discussed  here  are  in  accord  wi^h  the 
provisions  of  the  Bus  Act  and  should  be 
utilized. 

This  action  will  not  significantly  dffert 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

149  U.S.C.  11343  and  5  L'  S.C.  553) 

Decided:  November  15.  1982. 

By  the  Commission.  Chairman  Taylor  Vice 
Chdirman  Gilliam.  Commissioners  Sterrptt. 
Andre.  Simmons,  and  Gradison. 
Commissioner  Sterrett  was  absent  and  did 
not  participate. 
.Agatha  L  Mergenovich. 
Secretary. 


N  0 


Appendix  Procedures  for  Filing 
Exemptions  Pursuant  to  49  U.S.C. 

11343(e) 

Motor  cdi Tiers  of  property  seeking 
exemption  from  the  requirements  of  49 
V  S.C.  11343  regarding  a  merger, 
((insolidation.  and  acquisition  of  control 
tiansaction  must  file  with  the 
C^nmmission  a  petition  (original  and  9 
copies)  seeking  exemption  from  those 
requirements.  The  petihon  shall  contain 
at  least  the  following:  (1)  the  name  of  all 
the  parties  involved:  (2)  the  nature  and 
scupe  of  the  transaction:  and  (3)  the 
representatives  of  the  parties  to  be 
contacted  concerning  the  proposal. 
When  the  petition  is  filed,  notice  of  it 
w!ll  be  pniilished  in  the  Federal 
Register,  and  processed  by  the 
Commission    The  notice  shall  contain 
the  docket  number,  the  title  of  the 


proceeding,  and  a  brief  summary  of  the 
proposed  transaction.  A  determination  " 
will  then  be  made  as  to  whether 
regulation  of  the  transaction  is  (1) 
necessary  to  carry  out  the  transportation 
policy  of  49  U.S.C.  10101;  and  (2)  either 
(A)  whether  the  transaction  or  service  is 
of  limited  scope,  or  (B)  whether 
regulation  is  needed  to  protect  shippers 
from  the  abuse  of  market  power. 

if  the  determination  is  made  that 
regulation  is  not  necessary,  a  summary 
of  the  final  decision  will  be  published  in 
the  Federal  Re^ster,  concurrently  with 
the  service  of  the  Commission's  final 
decision.  The  final  decision  generally 
will  be  made  effective  30  days  from  the 
date  of  its  publication,  but  in  no 
instance  less  than  60  days  after  the 
petition  was  filed. 

(KR  D(k;.  82-32014  Filed  U-23-82:  8:45  .ini| 
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General 


DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

Availability  of  the  1982-83  National 
Defense  and  Direct  Student  Loan 
Programs  Directory  of  Designated 
Low-Income  Schools  for  Teacher 
Cancellation  Benefits 

agency:  Department  of  Education. 
action:  Notice  of  availability  of  1982-83 
directory  of  low-income  schools  for 
cancellation  of  loans  for  teaching 
service 

SUMMARY:  Borrowers  under  the  National 
Defense  and  National  Direct  Student 
Loan  Programs  and  other  interested 
persons  are  advised  that  they  may 
obtain  information  from  or  limited 
copies  of  the  1982-83  National  Defense 
and  Direct  Student  Loan  Programs 
Directory  of  Designated  Low-Income 
Schools  for  Teacher  Cancellation 
Benefits.  The  Directory  identifies 
schools  that  qualify  for  teacher 
cancellation  benefits  under  each  of  the 
loan  programs. 

DATE:  Limited  copies  of  the  Directory 
will  be  available  upon  request  by 
institutions  on  or  after  November  15, 
1982. 

ADDRESS:  Limited  copies  of  the  1982-83 
National  Defense  and  Direct  Student 
Loan  Programs  Directory  of  Designated 
Low-Income  Schools  for  Teacher 
Cancellation  Benefits  may  be  requested 
by  institutions  from  the  U.S.  Department 
of  Education,  Office  of  Student  Financial 
Assistance,  Division  of  Program 
Operations,  Campus  and  State  Grants 
Branch,  Washington,  D.C.  20202-3457, 
Telephone  (202)  245-9640. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  from  borrowers,  institutions, 
and  other  interested  persons  concerning 
the  Directory  may  be  made  to  (1)  the 
appropriate  State  educational  agency, 
(2)  individuals  listed  in  the  ten  (10) 
regional  offices  (see  Appendix  to  this 
notice],  or  (3)  Ronald  Allen,  Campus  and 
State  Grants  Branch,  Division  of 
Program  Operations,  Office  of  Student 
Financial  Assistance,  U.S.  Department 
of  Education,  Washington,  D.C.  20202- 
3457,  Telephone  (202)  245-9640. 
SUPPLEMENTARY  INFORMATION: 
General 

Beginning  in  academic  year  1982-83. 
the  Secretary  will  no  longer  publish  in 
the  Federal  Register  the  list  of  low- 
income  schools  selected  for  cancellation 
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of  loans  for  teaching  service.  This  notice 
announces  the  availability  of 
information  from  or  limited  copies  of  the 
Directory  of  designated  low-income 
schools  for  teacher  cancellation  benefits 
under  the  National  Defense  and  Direct 
Student  Loan  Programs  for  1982-83.  All 
Institutions  that  participate  in  the 
National  Direct  Student  Loan  Program 
will  receive  one  (1)  copy  of  the 
Directory. 

The  Office  of  Student  Financial 
Assistance  will  be  responsible  for:  (1) 
retaining  copies  of  the  current  and 
future  directories  published,  on  a 
permanent  basis,  and  (2)  supplying  only 
copies  of  past  published  directories 
upon  request. 

Defense  Loans 

Borrowers  under  the  National  Defense 
Student  Loan  Program  may  cancel  the 
entire  amount  of  their  loan  plus  interest. 
if  they  teach  full-time  in  one  of  the 
schools  listed.  For  each  complete  year  of 
full-time  teaching,  a  borrower  may 
cancel  15  percent  of  his  or  her  loan  and 
the  interest  on  that  amount. 

The  procedures  used  for  selecting 
schools  are  described  in  the  National 
Defense  Student  Loan  Program 
regulations  (34  CFR  674.53). 

The  Secretary  has  determined  that  for 
the  1982-83  academic  year  teaching 
service  in  the  schools  set  forth  in  the 
Directory  quahfies  for  cancellation  in 
accordance  with  the  above  provision 

Direct  Loans 

Borrowers  under  the  National  Direct 
Student  Loan  Program  may  cancel  the 
entire  amount  of  their  loan  plus  interest, 
if  they  teach  full-time  in  one  of  the 
schools  listed.  For  the  first  two  complete 
years  of  full-time  teaching,  the 
cancellation  rate  is  15  percent;  for  the 
third  and  fourth  complete  years  of  full- 
time  teaching,  the  cancellation  rate  is  20 
percent;  for  the  fifth  complete  year,  the 
cancellation  rate  is  30  percent. 

The  procedures  used  for  selecting 
schools  are  described  in  the  National 
Direct  Student  Loan  Program  regulations 
(34  CFR  674.54), 

The  Secretary  has  determined  that  for 
the  1982-83  academic  year  teaching 
service  in  the  schools  set  forth  in  the 
Directory  qualifies  for  cancellation  in 
accordance  with  the  above  provision. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.037:  National  Defense/Direct 
Student  Loan  CHnceliations) 


Dated:  November  18,  1982. 

Edward  M.  Elmendorf, 

Aclmg  Assistant  Secretary  for  Postsecondary 
Education. 

Appendix  to  Notice  of  Availability'  of  1982  S3 
Directory  of  Low-Inconie  Schools  for 
Cancellation  of  Loans  for  Teaching  Ser\-ice — 
Department  of  Education  Regional  Offices 

Mr  Ted  Jones.  Training  and  Dissemination 
Officer— Region  I,  Office  of  Student 
Financial  Assistance.  U.S.  Departrr.pnt  of 
Education.  Bulfmch  Building,  "th  Floor.  15 
New  Charden  Street,  Boston, 
Massachusetts  02114,  (617)  223-6895 
Si.stpr  Bernadine  Hayes,  Training  and 
Disspmination  Officer— Region  II,  Office  of 
Student  Financial  Assistance.  US 
Department  of  Education,  26  Fi-di  r;il  F'laza, 
New  York.  New  York  10278,  (2-12,  2i>4-^1022 
Ms.  Beatrice  Rosenfeld,  Training  and 
Dissemination  Officer— Region  III,  Office  of 
Student  Financial  Assistance.  U.S. 
Department  of  Education,  P  O.  Box  la'lh 
3535  Market  Street,  Philadelphia, 
Pennsylvania  19104,  (215)  596-0143 
.Ms,  ludy  Brantley.  Assistant  Regional 
.Administrator— Region  IV,  Office  of 
Student  Financial  Assistance,  US 
Department  of  Education.  101  Marietta 
Tower,  3rd  Floor.  Atlanta,  Georgia  30323, 
1404)22H171 
Dr,  Morns  Osburn,  Assistant  Regional 

Administrator— Region  V.  Office  of  Student 
Financial  Assistance,  US,  Department  of 
Education  300  South  Uacker  Drive, 
Chicago,  Illinois  60606  f312)  35.3-R103 
Mr  Lyndon  Lee,  Assistant  Regional 
Administrator— Region  VI,  Office  of 
Student  Financial  Assistance.  U.S.     •» 
Department  of  Education.  12(X)  .Mam  Tower 
Building,  Dullas,  Texas  75202.  (214j  767- 
35679 
Mr.  Steve  Dorssoni,  Training  and 

Dissemination  Officer — Region  VII,  Office 
of  Student  Financial  Assistance,  US, 
Department  of  Education.  324  East  nth 
Street,  19th  Floor,  Kansas  City,  Missouri 
64106.  1816)  374-3136 
Mr,  Paul  Tone.  Training  and  Dissemination 
Officer— Region  VIll.  Office  of  Student 
Financial  .Assistance,  L'  S  Department  of 
Education,  11037  Federal  Office  Building. 
19th  and  Stout,  3,'-d  Floor.  Denver.  Colorado 
80294, (3031  837-3676 
Ms.  Mary  Ann  Fans.  Training  and 

Dissemination  Officer— Region  IX,  Office 
of  Student  Financial  Assistance.  U.S. 
Department  of  Education.  50  United 
Nations  Plaza,  San  Francisco.  Califorrvia 
94102,  (415)556-0137 
Training  and  Dissemination  Officer — Region 
X,  Office  of  Student  Financial  Assistance, 
U,S,  Department  of  Education,  Arcade 
Building.  Mai)  Stop  535,  1321  Second 
Avenue,  Seattle.  Washington  98101,  (206) 
442-0493. 
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211 49627 

240 49963,  50467 

270 52693 

Proposed  Rules: 

1 52723 

170 53031 

230 50292 

240 49409,  50292 

270 50924 


18  CFR 

Proposed  Rules: 

37  50298 

271 49852.  50298-50302, 

51406,53032.53033 
385 53034 

19  CFR 

10 49355 

12 52137 

18 49355,  50209 

19 49355 

22 49355 

24 49355 

111 52138 

113 49355 

1 25 49355 

127 49355 

132 49355 

142 49355 

1 44 49355,  521 39 

Proposed  Rules: 

134 49853,  51586 

141 52193 

148 49853 

162 49853 

171 49853 

172 49853 

177 51587 

20  CFR 

404 52693 

416 52693 

Proposed  Rules: 

Ch.  V 52725 

404 49980 

416 49980,  50511 

626 52197 

655 52198 

21  CFR 

74 49628,49632,  51106. 

52140,52145,52694 
81 49628-49637,  51106, 

52140,52145,52694 
82 49628,  49632,  51106, 

52140,52145,52694 

131 49638 

135 49638 

145 49638 

146 52694 

176 51106 

177 49638,  51561 

178 51106.  51107,  51561 

184 50209 

193 52994 

200 50452 

211 50442 

314 50442 

436 51562 

505 51563 

510 51108,  51109,  51563, 

52694,  52695 

520 51564,  52694-52696 

522 51108 

548 51109 

558 49639,  49640,  51109, 

51563,52145,52695 

561 49840 

601 r 50210 

700 50442 

800 50452 

809 51109 

866 50814 

1020 50211 


1308 49840,52432 

Proposed  Rules: 

1 51588 

101 51588 

145 49665 

148 52199 

182 49666,52726 

184 49666,  52726 

186 52726 

358 52200 

610 50303 

1002 51706 

1020 51710 

1090 52726 

1306 53038 

22  CFR 

Proposed  Rules: 

171 49980 

507 52726 

23  CFR 

420 49965 

511 49965 

652 50469 

659 49966 

663 50469 

Proposed  Rules: 

230 52470 

640 52470 

642 52470 

1209 49981.51152 

24  CFR 

219 51564 

236 52697 

300 51360 

885 51565 

3280 49383,  5021 5 

Proposed  Rules: 

27 51406 

200 53038 

203 53038 

221 53038 

234 53038 

390 52727 

25  CFR 

176 50850 

26  CFR 

1 49841,  50471,  51109, 

51737 

5c 49391 

5f 50852,  51361,  51364, 

52433 

20 50855 

35 51372 

51 50215 

53 50857 

150 50858 

301 50484,  50855 

Proposed  Rules: 

1 49981,  50306, 

51412-51415.52472,52729 

31 51412,51422 

51 50306,  50924 

27  CFR 

9 52996 

194 51569 

250 51569 

251 51569 

270 51861 
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in 


9840.  52432 


1981,  50306. 
2472,  52729 
1412,  51422 
03O6,  50924 


275 51861 

296 51861 

Proposed  Rules: 

4 51423 

9 49860-49866  51425 

52200,  53048.  53051 

29CFR 

1601 52698 

1910 51110 

2510 50237 

2619 51393 

Proposed  Rutes: 

1902 .'. 50307 

1910 51159 

30CFR 

221 52396 

256 50684 

826 51316 

913 52698 

937 49818 

Proposed  Rules: 

55 51684 

56 51684 

57 51664 

75 51684 

77 51684 

221 52397 

225 50924 

225a 50924 

901 49411 

915 49868.  53053 

920 51590 

925 49870 

934 49666 

935 49869 

946 49412,  51591 

948 52731 

31  CFR 

Proposed  Rules: 

1 51890 

32  CFR 

71 52700 

651 51574 

706 49641,  49642.  49967. 

49968.51394-51396 

719 49643 

931 50684 

Proposed  Rules: 

216 51766 

505 51767 

1662 50310 

33  CFR 

100 .'..50491,  50492 

115 51864 

165 50492 

401 51119 

Proposed  Rules: 

117 51169,  51170.  51892, 

51894 
183 49983 

34  CFR 

298 52368 

408 52997 

500 52997 

520 52997 

525 52997 

526 52997 

527 52997 


Proposed  Rules: 

300 49871 

318 52948 


36  CFR 

50 


.51126 


37  CFR 

1  50242 

2 50242 

74 52340 

76 52340 

78 52340 

200 52340 

201 52340 

308 52146 

Proposed  Rules; 

1 „ 50523 

2 53054 

5 50523 

38  CFR 

'  50fa59 

17 50861 

21 51743 

36 49392.  521 59 

39 49395 

Proposed  Rules: 

17 „ 52732 

21 50925 

39  CFR 

Proposed  Rules. 

10 51767 


50864 

51131. 

51748. 

. 53000 

50644, 

. 50863 

50863 

50668 

. 49970 

49802 

51866 

49802 

50493 

52705 

. 52290 

53003 

50872, 

-53006 

52668 

52290 

52848 

52006 

52006 

53172 

49802 

51866 

50722 
51768 
50928, 
51896, 
53057 
52932 
53059 
52733 
53059 
50722 
52093 


40  CFR 

52 

60 

61 

62 

65 

49646,  50862, 
50566,  51129 
51397,  51398. 
52704. 

.49606.  49969. 
50684,  50693. 

..49969,  49970, 

80 

81 

86 

.50870,  50871, 

120 

123 

125 

...49842.  52434, 

162 

180 

261 

,49844-49846  1 
50873,  53004- 

423 

425 

430 

431 

466 

600 

762 

Proposed  Rules: 

35 

50 

52 

60 

.498:'2,  50927.  5 
51591.51768.  S 
52472. 
49415 

61 

81 

86 

5nQPQ 

120 

122 

52072.  ' 

123 61592,  51697 

124 „ 52072 

125 51593,  52072 

131 S0722 

158 53192 

180 49873-49874  50933 

53060,  53061 

228 50524,  51769 

403 51593 

430 52066 

461 51052 

464 51512 

467 52626 

468 51278 

41  CFR 

Ch  5 50242 

Ch  22 50493 

Ch.  101 52706 

1  -3 5025 1 

1  -7 50251 

1-15 49646.  50251 

5-4 52435 

5-7 52435 

5A-7 52435 

5B-7 52435 

101-41 50874 

Proposed  Rules: 

9-3 49983 

9-4 49983 

9-7 49983 

9-16 49983 

9-30 49983 

9-50 49983 

9-51 49983 

42  CFR 

52 50260.  53007 

52d 53007 

52h 50260.53007 

55a 53007 

86 53007 

405 49846,  49847,  50694 

433 49847 

435 49847 

Proposed  Rules: 

•^05      49415 

43  CFR 

Subtitle  A 52388 

Ch   II 51132 

3300 50684 

5450 51867 

5460 51867 

Proposed  Rules: 

Subtitle  A 498^5 

3100 52473 

3 1 1 0 52473 

3 1 20 52473 

3130 „ 52473 

44  CFR 

64 49647  51750  52160 

52162 

65 51868,  52164,  52165 

67 50875.  52707,  52709 

70 51751-61754 

52167-52176 

205 52177 

Proposed  Rules: 

67 51897-51899,  52201 

52202,  52474 

45  CFR 

74 S30C7 


304    „„ 5301 4 

&C-'      50694 

13-^6  53007 

Proposed  Rules; 

1207 49673 

1208 49679 

1209 49685 

1 606 50658 

1607 50658 

1612 50658 

1617 50658 

1625 50658 

46  CFR 

521 49648 

522 49648 

531 50875 

^''f  50875 

Proposed  Rules; 

31 50525 

32 50525 

35 50525 

67... 49990.  51 1 70 

150 51427 

221 49990 

340 49992 

355 49990 

47  CFR 

50694.51869 

2 51873,51875 

15 51754 

21 51875 

22 50694,  50697.  51875 

43 50694 

73 49402-49406,  49971. 

50699,50875,51881. 
51882.53018-53020 

74 53021 

81 51875 

87 51875 

90 50700.  51875,  51882 

95 51875 

97  49972,  50702 

Proposed  Rules 

Ch.  1 51593,  51594,  51771 

2 49424 

22 51594,  51595 

34 53062 

35 53062 

68 53063 

73 49416-49423.  49690. 

49992.  50722,  50723, 
51595-51599,51900 

76 51772 

83 „ 50724 

90 52203 

97 49424.  50726,  51901 

49  CFR 

Ch.  X 51132 

Ch.  XII 49534 

1  51399 

172 51136 

192    49973 

2 1  5 49406 

450 50494 

451 50494 

4  52 504  94 

453 50494 

571  .  .  50496.  51883.  52450 

575 „ 49407 

580 „ 5 1 884 

840 49407 

1002 53291 


IV 
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1033 49649,  49847,  50875, 

351885 

1039 50261 

1045B 53260 

1046 53260 

1057 51136 

1139 53279 

1142 53282 

1143 53283 

1160 53260 

1165 53286 

1168 53260 

1169 53291 

1201 50266 

1262 50266 

1263 50266 

1300 50261 

1307 50878 

1310 - 50878 

Proposed  Rules: 

172 51430 

173 51430 

175 51430 

391 50528 

392 51904 

571 49429,  49993,  50533, 

51432 

575 50533 

1002 53297 

1003 49691 

1039 50311 

1060 51434 

1083 51434 

1134 49691 

1170 53297 

1300 52483 

1306 52483 

1307 52483 

1309 52483 

1310 52483 

50CFR 

17 50881 

32 52178,  52181 

33 52178 

83 51140 

285 50886 

296 49600 

663 49620 

671 5140C 

PropoMd  Rul««: 

17 52483 

23 51772 

611 51336 

646 „ 51601 


AGENCY  PUI 

The  foHowing  a 
documents  on 
(Monday/Thursc 


DOT/SECR 
DOT/ CO  AS 
DOT/FAA 
DOT/FHW/i 
DOT/FRA 


DOT/NHTS 
DOT /R SPA 
DOT/SLSDi 
DOT/UMTA 


List  of  Publl 

Note:  No  publ 
Office  of  the  I 
Laws. 

Last  Listing  O 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  foHowing  agencies  have  agreed  to  publish  all 
documents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday/Friday). 

This  IS  a  voluntary  program.   (See  OPR   NOTICE           o"-  a  day  that 
41    FH  32914,   August  6.    1976)                                           pj;:)iSlea   the 
Documents  normally  scheduled  lor  publication               hottOay 

will  be  a  Federal  holiday  wH!  be 

next  work   day   toiiowmg  tie 

Monday 

Tuesday 

Wedr<«sday                                       Thursday 

Friday 

DOT/SECRETARY 

USDA/ASCS 

DOT/SECRETARY 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/FNS 

D0T/CX5AST  GUARD 

USDA/FNS 

DOT/FAA 

USDA/REA 

DOT'TAA 

USDA'REA 

DOT/FHWA 

USDA/SCS 

DOT/FHWA 

USDA'SCS 

DOT/FRA 

MSPB/OPM 

DOT/FRA 

MSPBOPM 

DOT/MA 

LABOR 

DOT  VA 

LABOR 

DOT/NHTSA 

HHS/FDA 

DOT/NHTSA 

HHS/FDA 

DOT /R SPA 

DOT 'R SPA 

DOT/SLSDC 

DCTSlSDC 

DOT/UMTA 

DOT /ij  VTA 

List  of  Put>llc  Laws 

Note:  No  public  biils  which  have  become  law  were  received  b\  the 
Office  of  the  Federal  Register  ftir  inclusion  in  tod<j>  s  List  of  Public 
Laws. 

Last  Listing  October  2B,  1982 


^-4. 


Just  Released 


Code  of 
Federal 
Regulations 

Revised  as  of  January  1,  1981 


Quantity         Volume 


Title  7— Agriculture 
(Parts  300-399) 

Title  16— Commercial  Practices 
(Parts  0-149) 


I 

A  Cumulative  checklist  of  CFR  issuances  fof  1980  appears  m  tfie  back  o<  the  tirsi  issue  of  ttie  Federal  Register 
eacti  mofitti  in  the  Reader  Aids  section  In  addition,  a  ctiecklist  of  current  CFR  volumes,  compnsing  a  complete 
CFR  set,  appears  eacti  mootti  in  tlie  LSA  (List  of  CFR  Sections  Affected) 


Price 

$6.00 

6.50 
Total  Order 


Amount 

$ 


$ 


Please  do  not  detach 


Order  Form 


Enclosed  find  $_ 


Mail  to;  Superintendent  of  Documents,  US.  Government  Printing  Office.  Washington.  D.C.  20402 


Make  check  or  money  0fd<»r  payable 


to  Supenntendent  of  Documents.  (Please  do  not  send  cash  or 
stamps).  Include  an  additional  25%  for  foreign  mailing 

Ctwig*  to  my  Oipoiit  AooouH  No. 


OkW  Caid  Ordn  Only 
Total  charges  $ 


Fill  in  the  boxes  below 


1    1  1  I  -    , 

1 

Order  No 

Credit 
Card  No 


Expiration  Date 
Month/Year 


Please  sernj  nne  the  Code  of  Federal  Regulations  publications  I  have 
selected  above 


Name— First,  Last 


^ 


reet  address 


..ompany  name 


City 


(or  Country) 


or  additional  address  nne 


State        ZIP  Code 


For  Office  Use  Only. 

Quantity 

Charges 

Enclosed 

To  be  mailed 

Subscriptions 

Postage 

Foreign  handling 

MMOB 

OPNR 

UPNS 

Discount 

Refund 

PLEASE  PRINT  OR  TYPE 


UMI 
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Vol.  47        No.  228 

Pages  53309-53692 


Friday 

November  26,  1982 


Selected  Subjects 


Accounting 

Securities  and  Exchange  Con  m;ss:  ;r, 

Administrative  Practice  and  Procedure 
National  Credit  Union  Administration 

Anchorage  Grounds 

Coast  Guard 

Animal  Diseases 

Animal  and  Plant  Health  Inspect:!-."  Se-\ice 
Animal  Drugs 

Food  and  Drug  Administration 

Antibiotics 

Food  and  Drug  Administration 

Aviation  Safety 

Federal  Aviation  Administraiion 
Bridges 
Coast  Guard  -^ 

Classified  Information 

Federal  Communications  Commission 
Color  Additives 

Food  and  Drug  Administration 

Communications  Common  Carriers 

Federal  Communications  Commission 

Credit  Unions 

National  Credit  Union  Administration 
Elections 
Federal  Election  Commission 

CONTINUeO  INSIOC 


II 
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Selected  Subjects 


FEDERAL  REGISTER  Published  dally,  Monday  through  Fnd-iv 
(not  published  on  Saturdays,  Sundays,  or  on  officui  hohdtiysl 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Service,  General  Services  Administration,  Washington, 
D.C.  20408.  under  the  Federal  Register  Act  (49  Stat.  5(X),  as 
amended;  44  U.S.C.  Ch,  15)  and  the  regulations  of  the 
Administrative  Committee  of  the  Federal  Register  (1  CFR  Ch,  I), 
Distribution  is  made  only  by  the  Superintendent  of  Documents 
U.S.  Government  Printing  Office,  Washington.  D  C.  2(.>402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  genrral 
applicability  and  legal  effect,  documents  required  to  he 
published  by  Act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  Is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers, 
free  of  postage,  for  $300.00  per  year,  or  $150.00  for  six  months. 
payable  in  advance.  The  charge  for  individual  copies  is  $1  50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  US.  Government  PrintinH  Office. 
Washington,  DC.  20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  mav   be  directed 
to  the  telephone  numbers  listed  under  LN'FORM.ATION  A.NU 
ASSISTANCE  in  the  RE-^DER  AIDS  section  of  this  issue. 


Energy  Conservation 

Conservation  and  Renewable  Energy  Office 

Fisheries 

National  Oceanic  and  Atmospheric  Administration 

Food  Additives 

Food  and  Drug  Administration 

Food  Stamps 

Food  and  Nutrition  Service 

Historic  Preservation 

National  Park  Service 

Loan  Programs— Energy 

Rural  Electrification  Administration 

Marine  Safety 

Engineers  Corps 

Marketing  Agreements 

Agricultural  Marketing  Service 

Medical  Devices 

Food  and  Drug  Administration 

Milk  Marketing  Orders 

Agricultural  Marketing  Service 

Mortgage  Insurance 

Federal  Housing  Commissioner — Office  of  Assistant 
Secretary  for  Housing 

Motor  Carriers 

Federal  Highway  Administration 

National  Banks 

Comptroller  of  Currency 

National  Parks 

National  Park  Service 

Natural  Gas 

Federal  Energy  Regulatory  Commission 

Navigation  (Water) 

Coast  Guard 

Occupational  Safety  and  Health 

Occupational  Safety  and  Health  Administration 

Radio 

Federal  Communications  Commission 

Railroads 

Interstate  Commerce  Commission 

Securities 

Securities  and  Exchange  Commission 

Telecommunications 

.National  Telecommunications  and  Information 
Administration 

Trade  Practices 

Federal  Trade  Commission 

Water  Pollution  Control 

Environmental  Protection  Agency 

Wine 

Alcohol.  Tobacco  and  Firearms  Bureau 


I  Ml 


- 

m 

Contents 

Federal 

Register 

Vol,  4-, 

.\o-  C2« 

Friday. 

Nowmti.T  2Jb    1<182 

Agrjcuttural  Marketing  Service 

53447 

i'rn.icy  Act;  systems  of  rt-t:ord.s.  uoncttiur. 

RULES 

53318 

Oranges  (nave!)  grown  m  Ariz,  and  Cahf. 

Comptroller  of  Currency 

PROPOSED  RULES 

RULES 

Milk  marketing  orders; 

N'atiim.il  hanks 

53395 

Great  Basin;  hearing 

53327 

Si. Ill"  h.inKi;;e  holidays,  applicability 

Agriculture  Department 

Conservation  and  Renewable  Ervergy  Office 

PROPOSED  RULES 

See  also  Agricultural  Marketing  Service:  Animal 

and  Plant  Health  Inspection  Service;  Food  and 

Residential  consei'Viitinn  sci^  .ir  ;  r'lcr.ira: 

Nutrition  Service;  Forest  Service;  Rural 
Electrification  Administration;  Soil  Conservation 

53634 

Federal  standhv  plan 

Service. 

NOTICES 

Customs  Service 

Meetings; 

Future  of  Cooperative  Extension  Joint  Commilicp 

PROPOSED  RULES 

53431 

53402 

Diawback  regulations;  claims  and  specialized 

Senior  Executive  Service: 

irovisions;  extension  of  time 

53430 

Performance  Review  Board;  membership 

Defense  Department 

Aicohol,  Tobacco  and  Firearms  Bureau 

See  also  Ar:r\  Di  partment;  Engineers  Corps. 

NOTICES 

RULES 

Aicohol:  viticultural  are.i  designations: 

53449 

.'Xijeiic  \  fuinis  suijinitted  to  OMB  for  review 

Mt'('!:nos, 

53355 

Loramie  Creek.  Ohio 

53449 

F,i  ( :  1,::  I)i  vices  Advisory  Group  (2  documents) 

Animal  and  Plant  Healtti  Inspection  Service 

53448 

\\  atjH  Currrnittee 

RULES 

Livestock  and  poultn,-  disease  rontrul: 

Education  Department 

53320 

Brucellosis;  indemnity  payment  fi)!  aniniaK 

NOTICES 

destroyed 

( .  .ii;'  applications  and  proposals:  closing  dates: 

53450 

Discretionary  grant  programs  (2  documents) 

Army  Department 

See  also  Engineers  Corps. 

Employment  and  Tramtng  Administration 

/^ 

NOTICES 

NOTICES 

Meetings: 

-X'ijustment  assistance: 

53448 

Coastal  F^ngineering  Research  Board: 
postponement 

53534 

Ames  Coal  Co.  et  al. 
Employment  Standards  Admnistration 

Blind  and  Other  Severely  Handicapped, 

WOTICES 

Committee  for  Purctiase  from 

53606 

.M;nimum  wages  for  Federal  and  federally-assisted 

NOTICES 

construction;  general  wage  determination  decisions, 

53447 

Procurement  list,  1983:  additions  and  deletions  [2 

modifications,  and  supersedeas  decisions  (Calif., 

documents) 

Colo..  Idaho   La.,  Mass.,  Minn.,  N.J.,  Okla..  Tex., 
Utah,  and  Wyo.) 

Coast  Guard 

RULES 

Energy  Department 

Anchorage  regulations: 

St'f  Conservation  and  Renewable  Energy  Ofilce: 

53367 

Louisiana 

Energ\  IniDrniatinn  Administration;  Federal  Energy 

Navigation  areas,  regulated: 

Repuhilory  Commissi  (in 

53367 

New  Haven  Harbor.  Conn.:  correction 

PROPOSED  RULES 

Energy  information  Admrnlstration 

Drawbridge  operations: 

NOTICES 

53423 

Michigan 

53454 

.Agcni  V  forms  suiinattt'd  t.3  OMB  fur  ruvitw 

Commerce  Department 

Engineers  Corps 

See  International  Trade  Administration;  National 

PROPOSED  RULES 

Oceanic  and  Atmospheric  Administration;  National 

Danger  zones: 

Telecommunications  and  Information 

53424 

Cahfomia;  Pacific  Ocean  between  i'oui:  Soi  >irjd 

Administration. 

Point  Con(u>ption 
NOTICES 

Commodity  Futures  Trading  Commission 

Environmental  stainnifnts,  a  \  ,i  liability,  etc.: 

NOTICES 

53447 

Sarasota  (>junt\    F!a  :  lieai.h  erosion  control 

53565 

Meetings;  Sunshine  Act 

studv 

IV 
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Environmentai  Protection  Agency 

RULES 

Water  pollution  control: 
53666         Secondary  treatment  requiremen's;  discharges 
into  marine  waters 

Water  quality  standards;  State  plans 
53372         Alabama;  withdrawn 

PflOPOSEO  RULES 

Water  pollution;  effluent  guidelines  for  point  source 

categories: 
53584         Pharmaceutical  manufacturing 

NOTICES 

Air  quality;  prevention  of  significant  deterioration 
(PSD): 
53477         Final  determinations 

Environmental  statements;  availability,  etc.: 

53477  Agency  statements;  weekly  receipts 

Federal  Aviation  Administration 

RULES 

53328  Terminal  control  areas;  correction 

53329  Transition  areas 

PROPOSED  RULES 

Aircraft  products  and  parts,  certification; 
53397         New  Zealand  Aerospace  Industries,  Ltd. 

NOTICES 

Environmental  statements;  availability,  etc.: 
53558  Chicago  O'Hare  International  Airport,  111. 
53557     Exemption  petitions;  summary  and  disposition 

Federal  Communications  Commission 

RULES 

Commercial  radio  operators: 
53378         U.S.  citizenship;  eligibility  requirement  rt-moved 

Common  carrier  services: 
53380         Public  mobile  radio  services;  one-way  paging 
station  policies  and  procedures 

Organization,  functions,  and  authority  delegations: 
53377         National  security  information,  mandato.-y 
declassification 

NOTICES 
53483     Agency  forms  submitted  to  0MB  for  revitw 

Hearings,  etc.: 

53478  Alvarez  &  Escabi  et  al. 
53478         Elba  Development  Corp. 
53565     Meetings;  Sunshine  Act 

Federal  Deposit  Insurance  Corporation 

NOTICES 

53565-  Meetings;  Sunshine  Act  (4  documents] 
53567 

Federal  Election  Commission 

PROPOSED  RULES 

53396     Corporate  and  labor  organization  activity:  trade 
association  solicitation  authorization 
NOTICES 

53567     Meetings;  Sunshine  Act 

Federal  Emergency  Management  Agency 

NOTICES 

53483     Privacy  Act;  systems  of  records;  annual  publication 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act;  ceiling  prices  for  high  cost 
natural  gas  produced  from  tight  formations:  various 
States: 


53341, 
53342 


Colorado  (2  documents) 


53342         Texas 
NOTICES 

Hearings,  etc.: 
53448         NGPL-Canyon  Compression  Co. 
53455         Walnut  Valley  Water  District 
53448         Wisconsin  Public  Power  Incorporated  Systems,  et 

al. 
53567     Meetings;  Sunshine  Act 

Natural  Gas  Policy  Act: 
53456,        Jurisdictional  agency  determinations  (2 
53463         documents) 

Federal  Highway  Administration 

RULES 

Motor  carrier  safety  regulations: 
53383         Driver's  logs;  elimination  of  forms,  etc. 

NOTICES 

Environmental  statements;  availability,  etc.: 
53559         Campbell  County,  Va.;  intent  to  prepare 

Federal  Home  Loan  Bank  Board 

NOTICES 

Receiver  appointments: 
53498         North  Kansas  Savings  &  Loan  Association, 
Beloit,  Kans. 

Federal  Housing  Commissioner— Office  of 
Assistant  Secretary  for  Housing 

RULES 

Mortgage  and  loan  insurance  programs: 
53352         Interest  rate  changes 

Federal  Maritime  Commission 

NOTICES 
53567     Meetings;  Sunshine  Act 

Federal  Reserve  System 

NOTICES 

Applications,  etc.: 

Banque  Indosuez 

Mountain  Bancshares,  Inc.,  et  al. 

Northeast  Bancorp,  Inc. 
Bank  holding  companies;  proposed  de  novo 
nonbank  activities: 

Hubco,  Inc.,  et  al. 
Federal  Reserve  Bank  services:  fee  schedules  and 
pricing  principles: 

Automated  clearing  house  service 
Meetings:  Sunshine  Act  (2  documents) 


53499 
53499 
53500 


53498 


53500 
53567, 
53568 


iMl 


53329 


53501 


53508 


53349 
53351 


Federal  Trade  Commission 

RULES 

Prohibited  trade  practices: 

H  &  R  Block,  Inc. 
NOTICES 

Premerger  notification  waiting  periods;  early 
terminations: 

Fiat  S.p.A.  et  al. 

Fish  and  Wildlife  Service 

NOTICES 

Agency  forms  submitted  to  0MB  for  review 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Furosemide  tablets 
Morantel  tartrate 
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53350         Selenium  disulfide  suspension 

Color  additives: 
53343         D&C  Red  No.  17  and  D&C  Red  No.  28:  use  in 

drugs  and  cosmetics:  permanent  listing; 
confirmation  of  effective  date 
Food  additives: 

53346  Adjuvants,  production  aids,  and  sanitizers: 
disodium  EDTA 

53347  Adjuvants,  production  aids,  and  sanitizers: 
hexadecyl  3,5-di-/ert-butyl-4-hydroxybenzoate; 
correction 

53343  Fish  protein  isolate 

53344  Paper  and  paperboard  components:  polyamine- 
epichlorohydrin  resin 

53345  Polymers:  polyethylene  phthalate  polymers 
Human  drugs: 

53347         Antibiotic-containing  drugs:  sterile  azlociHin 
sodium 
PROPOSED  RULES 
Medical  devices: 
53402         Contact  lenses,  daily  v^fear  made  of  spherical 
rigid  gas  permeable  plastic  materials; 
reclassification 
53411         Contact  lenses  (soft),  daily  wear  optically 
spherical  hydrogel:  reclassification 

Food  and  Nutrition  Service 

RULES 

Food  stamp  program; 
53309         State  agencies:  increased  administrati\e 
flexibility 

Forest  Service 

NOTICES 

Meetings: 
53430         Carson  National  Forest  Grazing  Advisory  Board 
53430         Lewis  and  Clark  National  Forest  Grazing 
Advisory  Board 

General  Services  Administration 

RULES 

Property  management: 
53373         Contract  airline  service  between  selected  city- 
pairs;  temporary 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Human 

Development  Services  Office. 

NOTICES 

53502  Agency  forms  submitted  to  0MB  for  review 

Historic  Preservation,  Advisory  Council 

NOTICES 

Programmatic  memorandums  of  agreement: 
53430         Coal  mining  operations;  protection  of  historic 
and  cultural  properties  agreement;  meeting 

Housing  and  Urban  Development  Department 

See  also  Federal  Housing  Commissioner — Office  of 

Assistant  Secretary  for  Housing. 

NOTICES 

Authority  delegations: 

53503  Assistant  Secretary  for  Administration;  order  of 
succession 

53503         New  York  Regional  Office,  Regional 
Administrator;  order  of  succession 


Human  Development  Services  Office 

NOTICES 

Social  services  block  grant  program 
53502         Federal  allotments  to  States 

Interior  Department 

See  Fish  and  Wildlife  Scnit  r-.  Lanti  Mandgrmenl 
Bureau;  Minerals  Manajjpment  Sstmcp    Natioiidl 
Park  Service. 


International  Trade  Administration 

NOTICES 

A;';';dump;rig; 
1:  dustrial  nitrocellulose  from  France; 

postponement 

Polychloroprene  rubber  from  Japan 
Countervailing  duties: 

Anhydrous  and  aqua  ammonia  from  Mexico 

Carbon  steel  pipe  and  tube  produi.ts  from  South 

Africa 

industrial  nitrocellulose  from  France; 

postponement 

Yarns  of  polypropylene  fibers  fri)m  Mexico 
Steel  trigger  price  levels: 

Carbon  steel  wire  nails  from  lap, in;  first  quarter 

1983  monitoring  prices 

Stainless  s'.pe'l  rm;nd  wire:  first  quarter  1983 


53441 

53442 

53440 
53440 

53441 

53443 

53435 

53432 


53515 
53568 


53392 


53509 

53509, 

52510 

53515 

53511 

53514 

53515 


53509 
53514 
53514 


International  Trade  Commission 

NOTICES 

Import  investigdlions: 
Carbon  steel  wire  rod  fiur.i  Brazil,  Trinidad,  and 

Tobago 
Meetings;  Sunshine  Act 

Interstate  Commerce  Commission 

RULES 

Railroad  c^ir  serMce  dders:  various  companies: 
Chicago.  Rock  Island  At  Pacific  Railroad  Co.; 
track  use  by  various  railroads 

NOTICES 

Motor  carriers: 

Compensated  inten orporate  hauling  operations; 
intent  to  engage  in 

Finance  applK  .ituins  (2  documents) 

Insurance  filings,  handling:  correction 

Permianent  authority  applications  (2  documents) 

Permanent  authontv  applications;  operating 

rights  republication 

Property  motor  earners,  pruing  practices; 

inquiry;  extension  of  time 
Rail  carriers;  contract  tariff  exempiiuns: 

Union  Pacific  Railroad  Co.  et  al 
Railroad  operation,  aquisition,  ctjnstrui  tion,  etc.: 

Lorain  &  West  Virginia  Railwa>  Co.. 

abandonment  exemption 

Norfolk  &  Western  Railway  Co.,  abandonment 

exemption 


Justice  Department 

NOTICES 

Pollution  control;  consent  judgments' 
53534         Seymour  Recycling  Corp..  et  al. 


VI 
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L3bof  Department 

See  Employment  and  Training  Administration; 
Employment  Standards  Administration: 
Occupational  Safety  and  Heaitli  Administration. 

Land  Management  Bur^uj 
Nonces 

Authority  delegations: 

53507         Oregon,  Medford  District  Manager;  land  use 
Coal  leases,  exploration  licenses,  etc.: 

53504  New  Mexico  (3  documents] 
Envirormiental  statements:  availability,  etc.: 

53507        Eugene  District  timber  management  plan,  Greg 
Management  framework  plans,  review  and 
supplement,  etc.: 

53506  New  Mexico 

Motor  vehicles,  ofl-road,  etc.;  area  closures  and 
openings:  * 

53507  California 

Oil  and  gas  leases: 

53508  Automated  simultaneous  oil  and  gas  lease 
appiication  [BLM  Forms  3112-6  and  3112-fHd)); 
application  requirements 

Organization  and  functions: 

53505  Idaho  State  Office;  relocation;  correction 
Opening  of  public  lands: 

53508        Washington 

Sale  of  public  lands: 
53503        California;  cancellation 

Withdrawal  and  reservation  of  lands,  proposed, 

etc: 

53507  California  [2  documents) 
53505        Idaho 

Minerals  Management  Service 

RUI^S 

53365     Coal  exploration  and  mining  operations:  correction 
NOTICES 

Outer  Continental  Shelf;  oil,  gas.  and  sulphur 
operations;  development  and  production  pla.as: 

53508  Superior  Oil  Co. 


National  Aeronautics  and  Space  Administration 

NOTICES 
Meetings: 

Space  Systems  and  Technology  Advisory 

Committee 


53535 


53328 


53327 


53325 


53427 


National  Credit  Union  Administration 

RU1.ES 

Federal  credit  unions: 

Administrative  actions,  adjudicative  hearings, 

and  practice  and  procedure  rules;  Board 

permitted  to  compromise,  modify  or  remit  civi 

money  penalties 

Mergers  of  credit  unioiis;  NCUA  Board 

emergency  mergers  authority 

State  unclaimed  property  laws;  compliance 

examination;  interpretive  ruling  and  policy 

statement 

National  Oceanic  and  Atmospheric 
Administration 

PROPOSED  RULES 

Fishery  cooservation  and  management 
Gulf  of  Mexico  shrimp 


National  Part  Swvioe 

RULES 
53368     Historic  property;  leases  and  exchanges 
Pn0M6B>Mil£8 

Special  regulations: 
53426        Great  Smoky  Mountains  National  Park,  Tenn.; 
fishing  regulations 

NOTICES 
53688     Native  American  relationships  policy:  inquiry 

National  Telecommunications  and  information 
Administration 

RULES 
53652     Public  telecommunications  facilities  program;  final 
rule 

NOTICES 

Grants  and  cooperative  agreements:  availability, 
etc.: 
53445        Public  telecommunications  facilities  program 

Nudear  Regulatory  Coinmission 

NOTICES 

Applications,  etc.: 
53536        Boston  Edison  Co. 
53536         Duke  Power  Co. 

53536  Florida  Power  Corp,  et  al. 

53537  Power  Authority  of  State  of  New  York 

53537  Puget  Sound  Power  &  Light  Co.  et  al. 

53538  Tennessee  Valley  Authority 
53538        Virginia  Electric  &  Power  Co. 

Meetings: 
53538         Charleston  1886  earthquake 
53568     Meetings;  Sunshine  Act 

Occupational  Safety  and  Health  Administration 

RULES 

Health  and  safety  standards: 
53357        Educational/scientific  diving;  inapplicability  of 
commercial  diving  operations  regulations 

Occupational  Safety  and  Health  Review 
Commission 

NOTICES 

53568     Meetings;  Sunshine  Act  (2  documents) 


Oceans  and  Atmosp4Mre,  National  Advisory 
Committee 

NOTICES 
53533     Meetings 


Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 

NOTICES 
Meetings; 
Scientific  and  Statistical  Advisory  Committee 


53539 


53539 


53319 


Postal  Rate  Commission 

NOTICES 

Post  office  closing;  petitions  for  appeaL 
Nipton,  Calif. 

Rural  Electrification  Administration 

ffULES 

Electric  borrowers: 
Financial  forecast-electric  distribution  systems 
[Bulletin  105-6)  republicatiDn 


53330 


53333 


53398 

53398 

53548 

53540 
53541 
53543 
53544 
53546 
53547 


53541 

53548, 

53550, 

53552 

53551 

53552 

53546 

53547 

53548 

53554 

53555 


53556 
53556 
53556 
53557 
53556 
53557 


53431 

53431 
53432 


53431  1 

Te 

NO 

Ex 
53446        ! 
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Securities  and  Exchange  Commission 

RULES 

Accounting  bulletins,  staff: 
53330         Foreign  operations  and  foreign  currency 

translation  effects,  disclosure  considerations: 
interpretive  release 
Securities: 
53333         Equity  securities,  purchases  hy  issuer  and  others: 
and  adoption  of  safe  harbor 

PROPOSED  RULES 

Securities: 
53398         Equity  securities:  cash  tender  and  exchange 

offers  by  issuers 
53398         Equity  securities:  purchase  by  issuers:  withdrawn 

NOTICES 
53548     Agency  forms  submitted  to  OMB  for  re\iew 

Hearings,  etc.: 

53540  ACF  Industries,  Inc. 

53541  Compound  Cash  Trust 

53543  Financial  Reserves  Fund 

53544  Greyhound  Corp. 

53546  Middle  South  Services,  Inc..  et  al. 

53547  System  Fuels,  Inc..  et  al. 
Self-regulatory  organizations:  proposed  rule 
changes: 

53541  American  Stock  Exchange.  Inc. 

53548,  Chicago  Board  Options  Exchange.  Inc.  [3 

53550,  documents) 

53552 

53551  Midwest  Clearing  Corp. 

53552  National  Association  of  Secuiitics  Dealers.  Inc. 

53546  New  York  Stock  Exchange,  Inc. 

53547  Options  Clearing  Corp.  (2  documents) 
53548 

53554  Pacific  Stock  Exchange.  Inc. 

53555  Philadelphia  Stock  Exchange,  Inc. 


Treasury  Department 

Si^e  ukn  Alcohol.  Tobacco  and  FircjrT.s  Bureau; 
Compfroiler  of  Currenry;  Customs  ScrxK.c 

NOTICES 

53563      Agency  forms  submUtn:  to  ()\!I3  for  review 
Urban  Mass  Transportation  Administration 

NOTICES 

53559      Rail  Iransit  maten.iis  selection;  recommended  fire 

Stifcty  p:  ui.tices:  inquiry 


Small  Business  Administration 

NOTICES 

Applications,  etc.: 
53556         AMF  Financial,  Inc. 
53556         Business  Capital  Corp.  of  Arlington 

53556  Central  Georgia  Capital  Funding  Corp. 

53557  Glover  Capital  Corp. 

53556  Richardson  Capital  Corp. 

53557  Wells  Fargo  Equity  Corp. 


53431 

53431 
53432 


53431 


Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Hull-York  Lakeland  RC&D  Area  Critical  Area 
Treatment  RC&D  Measures,  Tenn. 
Turnmill  Pond  RC&D  Measure,  N.J. 
Windmill  Park  Land  Drainage  &  Critical  Area 
Treatment  RC&D  Measure,  W.  Va. 

Watershed  projects;  deauthorization  of  funds; 
Marne  Creek  Watershed,  S.  Dak, 


Textile  Agreements  Implementation  Committee 

NOTICES 

Export  visa  requirements;  certification,  etc.: 
53446         Singapore 


Transportation  Department 

5ee  Coast  Guard;  Federal  Aviation  Administration; 
Federal  Highway  Administration;  Urban  Mass 
Transportation  Administration. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  arKJ  codified  in 
the  CkxJe  of  Federal  Regulations,  which  is 
published  under  50  tWes  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  ol  each 
month. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nuthtion  Service 

7  CFR  Parts  271, 272, 273  and  274 

(Amdt.  No.  211] 

Food  Stamp  Program;  Administrative 
Flexlt>ility  Rule 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  This  rule  reduces  fraud  and 
error  in  the  Food  Stamp  Program  and 
provides  more  flexibility  to  the  State 
agencies  in  administering  the  program. 
This  rule  requires  food  stamp 
households  to  furnish  the  social  security 
numbers  (SSN's)  of  all  household 
members  in  accordance  with  the  1981 
Food  Stamp  Amendments.  Also,  this 
rule  contains  a  provision  of  the  1982 
Food  Stamp  Amendments  that 
eliminates  the  requirement  that  State 
agencies  comply  with  Federal  standards 
with  regard  to  points  and  hours  of 
certification  and  issuance.  Other 
provisions  in  this  rule  concern 
verification,  pubhc  comment,  training, 
mailing  of  Authorization  to  Participate 
(ATP)  cards,  and  staggered  issuance. 
These  rules  give  State  agencies  the 
authority  to  verify  any  information 
included  on  the  food  stamp  application 
and  require  that  individuals  with 
questionable  citizenship  be  ineligible  for 
participation  in  the  program  until  their 
citizenship  is  veriHed. 

EFFECTIVE  DATE:  This  action  is  effective 
on  November  26, 1982.  State  agencies 
shall  implement  the  new  SSN  provisions 
for  new  applicants  no  later  than 
February  1, 1983  and  convert  the  current 
caseload  at  recertification  or  when  the 
case  is  otherwise  reviewed,  whichever 
occurs  first  The  citizenship  provisions 
must  be  implemented  on  or  before  April 


1, 1983.  All  other  provisions  shall  be 
implemented  at  State  agency  discretion. 
FOR  FliRTHER  INFORMATION  COMTACT:  If 

you  have  any  questions,  contact  Thomas 
O'Connor,  Supervisor,  Policy  and 
Regulations  Section,  Program  Standards 
Branch,  Program  Development  Division, 
Food  and  Nutrition  Service,  Alexandria, 
Va.  22302,  703-756-3429. 
SUPPLEMENTARY  INFORMATION: 

ClassificatioD 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291.  The  rule 
will  not  result  in  annual  economic 
impacts  of  more  than  $100  million  or 
major  increases  in  costs  or  prices  nor 
will  it  have  a  significant  adverse  effect 
on  competition,  employment, 
productivity,  investment  or  foreign 
trade.  Further,  the  rule  is  unrelated  to 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  Therefore,  the  rule 
has  been  classified  as  "nonmajor." 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  {Pub.  L  96- 
354).  Samuel  J.  CorneUus,  Administrator 
of  the  Food  and  Nutrition  Service,  has 
certified  that  this  proposal  does  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  implements  several  provisions 
which  affect  food  stamp  certification, 
issuance,  and  operational  issues.  The 
provisions  will  allow  State  agencies  to 
implement  direct  ATP  pick-up  issuance 
systems;  will  mandate  that  State 
agencies  require  each  household 
member  to  provide  an  SSN  as  a 
condition  of  eligibility;  will  expand  the 
State  agencies'  options  to  verify  any 
information  included  on  the  food  stamp 
application;  and  will  mandate  that 
household  members  whose  citizenship  is 
in  question  be  ineligible  until  proof  of 
citizenship  is  obtained.  In  addition,  this 
rule  will  eliminate  the  Federal 
requirements  in  the  area  of  points  and 
hours  and  allow  greater  adininistrative 
flexibility  in  the  area  of  training  and  the 
public  comment  component  of  the  State 
Operating  Guidelines.  These  provisions 
do  not  represent  major  changes  in 
certification,  issuance,  or  operational 
policy  and  should  have  no  significant 
impact  on  State  and  local  social  service 
agency  or  issuance  agency  workload, 
staffing  needs  or  paperwork. 


This  regulation  does  not  contain 
reporting  and  recordkeeping 
requirements  subject  to  approval  by 
O.MB  under  the  Paperwork  Reduction 
Act. 

Introduction 

The  Department  is  concerned  with 
minimizing  possibihties  for  fraud  and 
error  in  the  Food  Stamp  Program  and 
with  lessemng  the  administrative 
burden  currently  placed  on  State 
agencies.  With  this  in  mind,  the 
Department  re-examined  the  provisions 
concerning  verification,  training,  public 
comment  requirements  on  State 
operations  and  the  mailmg  of  ATP 
cards.  The  requirement  that  SSN's  for  all 
household  members  be  collected  was 
contained  in  Section  1327  of  the  1981 
Food  Stamp  Amendments  (Pub.  L  97- 
98).  while  the  1982  Food  Stamp 
Amendments  (Pub.  L  97-Z53)  eliminated 
the  stringent  requirements  of  points  and 
hours  [Section  167).  This  final 
rulemaking  will  revise  the  policy  in 
these  areas.  In  developins  this  rule,  the 
Department  focused  on  the  development 
of  procedures  that  are  responsive  to 
participant  need  and  State  agency 
flexibility. 

An  explanation  of  the  rationale  and 
purposes  for  this  rule  was  provided  m 
the  preamble  to  the  proposed 
rulemaking,  published  at  46  FR  14160. 
April  2, 1982.  Therefore,  this  preamble 
deals  only  with  significant  changes  from 
the  proposed  rulemaking 

A  total  of  86  commenters  sent  in 
comments  and  suggestions  on  the 
proposed  Administrative  Flexibility 
rules. 

Public  Comment  Provisions  in  the  Stale 
Operating  Guidelines 

Current  rules  require  State  agencies  to 
provide  the  public  with  an  opportunity 
to  comment  on  overall  program 
operations.  Public  comment  is  required 
every  four  years  beginning  with  the 
State  agency's  1982  fiscal  year.  The 
regulations  also  specify  that  waivers  to 
deviate  from  program  requirements 
requested  by  State  agencies  are  subject 
to  comment  prior  to  submission  to  FNS. 
The  comment  period  for  a  waiver  may 
be  dropped  with  prior  FNS  approval  if 
an  emergency  situation  exists.  The  rules 
specify  that  State  agencies  must  solicit 
comments  in  at  least  one  of  the 
following  methods;  Their  State's 
Administrative  Procedures  Act  (APA's); 
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publication  of  a  summary  of  the  waiver 
or  general  program  operations  for  public 
comment;  or  State-wide  public  hearings. 
The  proposed  rule  would  give  State 
agencies  the  administrative  flexibility  to 
solicit  comments  as  State  laws  require 
as  the  individual  State  agency  believes 
would  be  useful. 

A  total  of  37  commenters  specifically 
addressed  the  public  comment 
provision.  Sixteen  of  the  commenters 
were  supportive  while  21  were  opposed 
to  the  provision.  The  commenters 
supporting  the  proposed  change  cited 
several  reasons  for  their  positive 
response.  Several  said  a  Federal 
provision  requiring  public  comments  on 
State  operating  guideline  .  is  redundant 
since  many  States  have  an  APA.  One 
commenter  said  that  interested  parties 
can  register  comments  at  anytime, 
whether  or  not  formally  solicited. 
Another  said  the  appropriate  forum  for 
effective  comments  is  at  the  federal 
level.  Still  another  commenter  said  Food 
Stamp  Program  materials  are  already 
open  to  the  public.  Commenters  opposed 
to  the  provision  cited  various  reasons 
for  their  opposition.  Five  commenters 
challenged  our  premise  that  the  current 
public  comment  provisions  are 
burdensome  since  the  next  comment 
period  on  State  overall  operations  is  not 
due  till  the  State's  1986  fiscal  year. 
Another  reason  cited  for  opposing  the 
proposed  provision  was  that  the 
proposal  would  encourage  growth  of  a 
closed  bureaucracy  especially  if  State 
agencies  did  not  have  to  adhere  to  their 
Administrative  Procedures  Act  (APA). 
One  commenter  felt  that  a  built-in 
mechanism  to  require  public  comment 
offers  the  only  opportunity  for  the  local 
community  and  their  representativaa 
(particularly  in  States  without  an  APA) 
to  provide  comments  and  suggestions  as 
to  the  operation  of  the  Food  Stamp 
Program. 

The  Department  believes  that  giving 
State  agencies  the  administrative 
flexibility  to  solicit  commenta.a3  State 
laws  require  or  as  the  individual  State 
agency  believes  would  be  useful  will  not 
prevent  the  public  from  learning  how 
State  agencies  are  operating  the  Food 
Stamp  Program.  Those  State  agencies 
without  their  own  APA's  can  solicit 
public  comment  through  less  formal 
contacts,  such  as  welfare  rights 
organizations  and  public  interest  groups. 
Also  S  272.1(d)  of  the  federal  regulations 
requires  that  the  public  be  allowed  to 
examine  regulations,  plans  of 
operations.  State  manuals  and  Federal 
procedures  which  affect  the  public. 

The  Department  is  revising  the  final 
rule  to  answer  the  concern  of  the 
commenter  who  feared  a  closed 


bureaucracy  by  making  clear  that  the 
language  does  not  permit  State  agencies 
to  avoid  the  requirements  of  their 
APA's.  State  agencies  without  APA's 
will  need  to  solicit  comments  as  they 
feel  necessary. 

Further,  paragraph  (a)(5)  of  §  272.3  is 
removed  as  S^ate  agencies  may  now 
determine  their  own  needs  for  preparing 
and  providing  staff  with  procedures  for 
obtaining  public  comment. 

Training 

The  Food  Stamp  Act  of  1977,  as 
amended,  requires  training  for 
certification  personnel.  The  current 
regulatory  provisions  expanded  the 
statutory  training  requirement  to  include 
fair  hearing  officials,  performance 
reporting  system  (PRS)  reviewers,  and 
others  who  prescreen  or  provide  other 
services  to  applicants  or  the  public. 
Current  rules  are  very  specific  as  to  the 
contents  of  training  programs. 
Additionally,  public  participation  is 
required  at  formal  State  training 
sessions  Finally,  the  rules  require  that 
the  contents  of  training  programs  be 
reviewed  by  FNS  on  a  semi-annual 
basis.  The  proposed  rule  would  only 
require  training  for  food  stamp  eligibility 
workers,  fair  hearing  officials  and 
Performance  Reporting  System  (PRS) 
reviewers.  The  contents  of  training 
programs  and  the  public  participation 
provision  would  not  be  regulated. 

Forty-seven  commenters  addressed 
the  proposed  training  provision.  There 
were  13  general  supportive  letters  and 
26  general  opposition  letters.  The 
commenters  supporting  the  proposed 
provision  welcomed  the  fiexibility  given 
to  State  agencies  in  determining  their 
own  training  needs.  One  State  agency 
stated  that  this  fiexibility  means  that 
available  resources  can  be  used  to  meet 
State/local  needs  rather  than  to  comply 
with  Federal  rules. 

The  commenter  further  observed  that 
training  is  and  will  continue  to  be  a 
priority.  One  State  agency,  although 
supportive,  felt  the  training  requirements 
could  be  further  deregulated.  It 
recommended  that  the  rule  solely  reflect 
the  Act's  mandate  on  training 
certification  workers. 

Fourteen  of  those  opposing  the 
proposed  provision  were  surprised  that 
training  would  be  curtailed  in  light  of 
the  high  error  rate,  USDA's  objective  to 
curtail  fraud,  and  the  numerous  program 
changes.  There  were  two  areas  of  the 
proposed  training  provision  that 
received  the  most  negative  responses: 
the  proposed  categories  of  personnel 
requiring  training  and  the  deletion  of 
public  attendance  at  training  sessions. 
Most  commenfers  objecting  to  the 
training  proposal  preferred  to  leave  the 


current  provision  intact  as  far  as  the 
type  of  personnel  requiring  training. 

The  Department  retains  the  training 
provision  as  proposed.  These  rules 
acknowledge  State  agencies'  staff  and 
budget  constraints.  The  final  rule  will 
allow  State  agencies  to  determine  their 
training  staff  needs,  content  of  training, 
public  attendance  at  training  sessions, 
and,  to  a  degree,  personnel  training 
requirements.  The  rule  reduces  the 
amount  of  detailed  regulations  that  now 
exist  and  allows  increased  flexibility  to 
State  agencies.  State  agencies  will 
continue  to  be  responsible  for 
developing  well-designed  training 
programs. 

The  deletion  of  the  requirement  that 
the  public  be  allowed  to  attend  training 
sessions  is  not  meant  to  discourage  or 
preclude  such  attendance.  Rather,  the 
deletion  of  this  requirement  is  meant  to 
remove  Federal  involvement  from  an 
operational  area  more  properly  left  to 
State  agencies.  The  Department  expects 
that  State  agencies  will  continue  to 
allow  public  participation  at  training 
sessions  if.  in  the  view  of  State  agencies, 
such  participation  is  beneficial. 

Point  and  Hours 

Current  regulations  provide  minimum 
standards  for  State  agencies  to  use  in 
determining  the  locations  and  hours  of 
operation  of  the  issuance  services  made 
available  in  each  State.  The  proposed 
rule  would  have  established  general 
authority  for  allowing  exceptions  to 
these  minimum  requirements.  Public 
Law  97-253  (Food  Stamp  Act 
Amendments  of  1982,  enacted 
September  8, 1982)  amended  the  Food 
Stamp  Act  of  1977  to  eliminate  the 
requirement  that  State  agencies  comply 
with  Federal  standards  with  regard  to 
points  and  hours  of  certification  and 
issuance.  The  final  rule  implements  this 
change  by  removirvg  7  CFR  272.5. 
However,  the  provision  of  that  section 
requiring  State  agencies  to  assist 
households  comprised  of  elderly  or 
disabled  members  to  obtain  coupons 
has  been  retained  by  moving  it  to  7  CFR 
272.7(n)(3)  and  274.1(a). 

Verification 

The  proposed  rule  included  a  number 
of  changes  designed  to  help  State 
agencies  eliminate  fraud  and  abuse  by 
increasing  flexibility  in  the  area  of 
verification.  The  following  discussion 
addresses  the  public  comment  on  these 
proposed  changes  and  explains  the 
provisions  of  the  final  rule. 

Optional  verification.  Current  rules 
place  a  number  of  restrictions  on  State 
agencies  regarding  what  factors  they 
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may  elect  to  require  households  to 
verify.  At  certification,  the  State 
agency's  optional  verification  is  limited 
to  liquid  resources  of  loans,  dependent 
care  costs,  household  size,  and  any 
other  factors  for  households  meeting  the 
State  agency's  error  prone  profile,  At 
recertification,  the  State  agency  may 
elect  to  verify  income,  medical  expenses 
and  actual  utihty  expenses  which  have 
changed  by  $25  or  less.  (Changes  in 
source  or  amount  exceeding  $25  must  be 
verified.)  The  agency  does  not  have  the 
option  to  mandate  verification  of  other 
factors. 

The  proposed  rule  would  remove  the 
restrictions  on  optional  verification. 
State  agencies  would  be  granted  the 
option  to  require  verification  of  any  of 
the  information  on  the  application,  both 
at  certification  and  recertification.  In 
addition,  the  proposed  rule  would  delete 
the  requirement  that  State  agencies  get 
prior  approval  from  FNS  to  exercise 
optional  verification  on  a  project  area 
basis  rather  than  statewide. 

The  Department  received  roughly  the 
same  number  of  comments  supporting 
and  opposing  this  change.  Commenters 
supporting  the  change  agreed  that  it 
would  help  to  reduce  fraud,  abuse, 
incorrect  issuances,  and  error  rates. 

Some  of  the  commenters  who  opposed 
the  change  maintained  that  it  would 
lead  to  a  variety  of  abuses  by  Slate 
agencies  or  eligibility  workers.  Potential 
abuses  mentioned  by  these  commenters 
include  harassment,  undue  delays  in 
processing,  barriers  to  participation, 
arbitrary  requirements,  and 
discrimination.  Four  commenters  argued 
that  the  change  would  undermine  the 
Program's  uniform  national  eligibility 
standards.  A  few  others  contended  that 
it  would  prove  cost-inefficient  and 
would  unduly  burden  eligibility  workers. 

The  Department  does  not  agree  with 
the  commenters  who  maintained  that 
this  change  would  lead  to  abuses  by 
State  agencies  and  eligibility  workers. 
The  rule  provides  the  State  agency  with 
the  authority  to  mandate  verification  of 
any  information  on  the  application  on  a 
statewide  or  project  area  basis.  The 
provision  does  not  extend  authority  to 
eligibility  workers  to  impose  special 
verification  requirements  on  a  case-by- 
case  basis.  This  sharply  reduces  any 
potential  for  abuse  or  discrimination  by 
eligibility  workers.  The  required 
processing  time  frames,  combined  with 
the  10  day  minimum  allowed  for 
households  to  provide  verification  upon 
request,  ensure  that  barriers  and  delays 
in  recertification  are  not  generated. 
Finally,  the  rule  specifically  prohibits 
State  agencies  from  establishing 
verification  procedures  which  result  in 
discrimination  based  on  race,  religion, 


ethnic  background,  or  national  origin. 
The  rule  also  prohibits  imposition  of 
standards  which  target  groups  such  as 
migrant  farmworkers  or  American 
Indians.  The  Department  will  continue 
to  enforce  these  provisions  to  guarantee 
that  statewide  or  project  area 
verification  requirements  do  not  result 
in  discrimination. 

The  Department  does  not  believe  that 
the  rule  will  undermine  the  Program's 
uniform  national  standards.  The 
eligibility  and  benefit  level  standards 
will  remain  uniform,  as  will  processing 
time  limitations.  The  only  change  is  that 
State  agencies  will  be  more  able  to 
adapt  verification  requirements  to  the 
characteristics  of  their  caseloads  and  to 
ensure  accuracy  in  information  collected 
during  certification.  The  Department 
does  not  agree  with  the  commenter  who 
asserted  that  the  change  would  prove 
cost-ineffective  or  that  it  would  unduly 
burden  eligibility  workers.  Because 
State  agencies  share  in  administrative 
funding,  they  share  the  Department's 
interest  in  efficient  and  effective 
verification.  The  Department  expects 
that  State  agencies  will  target  their 
verification  options  to  areas  where 
significant  abuse  occurs. 

The  Department  believes  that  State 
agencies  will  make  good  use  of  their 
increased  fiexibility  to  require 
verification.  The  Maryland  Department 
of  Human  Resources  commented  that. 
"No  doubt,  FNS  will  receive  comments 
opposing  the  regulations  *    '    *  on  the 
basis  of  their  potential  abuse  by 
diminishing  services  to  clients  and 
prolonging  and  complicatiiig  the 
verification  process.  However, 
Maryland  is  fully  committed  to  using 
these  regulations  in  a  balanced  attempt 
to  serve  both  client  and  program  needs. 
The  Department  believes  that  this 
commitment  is  shared  by  most  State 
agencies.  Therefore,  the  proposed 
optional  verification  provisions  are 
retained  in  this  final  rule. 

Definition  of  questionable 
information.  The  current  regulations 
require  State  agencies  to  verify 
questionable  information  that  would 
affect  a  household's  allotment  or 
eligibihty.  The  regulations  detail  what 
shall  be  considered  questionable 
information.  Only  if  the  definition  has 
been  met  will  information  be  considered 
questionable,  and  therefore  be  subject  to 
verification. 

Like  the  current  regulations,  the 
proposed  rule  would  have  required 
verification  of  questionable  information 
that  would  affect  a  household's 
eligibility  or  allotment.  However,  the 
proposed  rule  removed  the  stipulations 
regarding  what  may  be  considered 
questionable.  This  change  was  proposed 


to  provide  State  agencies  and  eligibility 
workers  with  increased  ilexibility 
consistent  with  expanded  optional 
verification. 

Commenters  who  favored  this  change 
agreed  with  the  Department  that  it 
would  help  to  reduce  error  rates 
incorrect  issuances,  fraud,  and  abuse. 
One  commenter  approved  of  the 
proposal  as  a  "logical  outgrowth  of 
expanded  verification."  Several  argued 
that  the  restrictions  on  what  can  be 
considered  questionable  have  hampered 
verification  efforts  and  prevented  State 
agencies  from  uncovenng  fraud  and 
abuse.  One  commentei  requested  that 
the  final  rule  explicitly  extend  authority 
to  State  agencies  to  require  verification 
of  questionable  information  on  a  case- 
by-case  basis.  Another  commenter 
recommended  that  State  agencies 
establish  standards  for  what  constitutes 
questionable  information.  Still  another 
commenter  recommended  that  the 
regulations  return  to  the  "prudent 
person"  concept  (included  in  earlier 
regidations)  for  determining  what  may 
be  considered  quesfionable.  The 
"prudent  person"  concept  was  based  on 
the  premise  that  the  eligibility  worker  is 
able  to  use  his  or  her  own  good 
judgement,  if  necessary,  in  eligibility 
factors. 

Commenters  who  opposed  the  change 
argued  that  it  would  lead  to  delays, 
harassment,  arbitrary  and  punitive 
verificafion,  and  discrimination  based 
on  race  and  language.  A  few 
commenters  contended  that  the  change 
left  too  much  to  the  discretion  of 
eligibility  workers.  Others  argued  that 
the  change  would  create  barriers  to 
participation  or  lead  to  the  invasion  of 
the  applicant's  privacy. 

The  Department  is  convinced  that  the 
vast  majority  of  eligibility  workers 
would  not  misconstrue  or  wrongly  apply 
this  change  so  d.s  to  abuse  the  rights  of 
applicants.  However,  the  Department 
recognizes  the  commenters"  concern  that 
leaving  complete  discretion  to  eligibility 
workers  to  determine  what  is 
questionable,  with  no  federal  or  State 
guidance,  could  result  m  unnecessdry 
demands  for  verification. 

To  address  this  concern,  the  final  rule 
requires  that  State  agencies  establish 
guidelines  to  be  followed  by  eligibility 
workers  in  determining  what 
information  should  be  considered 
questionable.  The  rule  also  provides  that 
these  guidelines  not  be  based  on  race, 
religion,  ethnic  background,  or  national 
origin,  and  that  they  not  target  groups 
such  as  migrant  farmworkers  or 
American  Indians  for  special 
verification.  These  guidelines  would  be 
subject  to  review  by  FNS  during 
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management  evaluations.  These 
provisions  will  ensure  that  consistent 
standards  are  applied  within  States  and 
will  prevent  verification  requirements 
based  on  bias  or  whim.  At  the  same 
time,  the  provisions  remain  consistent 
with  the  basic  objective  of  this  rule 
change,  which  is  to  increase  State 
administrative  flexibility. 

Citizenship.  Current  rules  require 
State  agencies  to  allow  participation  for 
two  months  by  household  members 
whose  citizenship  is  questionable  and 
unverified,  if  the  household  is  otherwise 
eligible  and  efforts  are  being  made  to 
obtain  the  needed  verification.  If 
verification  is  not  provided  within  two 
months,  the  member  becomes  ineligible 
and  the  member's  resources  and 
prorated  income  are  considered 
available  to  any  remaining  household 
members. 

The  proposed  rule  required 
verification  of  questionable  citizenship 
prior  to  issuance  of  any  benefits.  The 
proposal  also  required  that  until 
verification  is  obtained,  the  resources 
and  prorated  income  of  the  member 
whose  citizenship  is  in  question  would 
be  considered  available  to  any 
remaining  household  members.  These 
proposed  changes  concerning 
verification  of  questionable  citizenship 
are  consistent  with  current  requirements 
pertaining  to  verification  of  alien  status. 

A  number  of  commenters  supported 
this  change,  stating  that  it  would  reduce 
fraud,  abuse,  error  rates,  and 
administrative  complexity.  Several 
commenters  approved  of  the 
consistency  with  the  provisions 
regarding  alien  status. 

A  number  of  commenters  argued  that 
this  change  would  impose  serious 
hardship  on  applicants.  Several 
commenters  asserted  that  the  rule  would 
be  applied  in  a  discriminatory  manner. 
imposing  special  hardship  on  Spanish 
speaking  people,  people  who  speak 
English  with  a  foreign  accent,  minorities. 
and  migrants.  A  few  added  that  the 
hardship  would  be  aggravated  for 
migrants  because  they  frequently  travel 
in  the  job  stream  without  documentation 
of  citizenship.  Eight  commenters 
contended  that  the  requirement  would 
cause  financial  hardship  for  residential 
drug  and  alcohol  addiction  treatment 
programs,  as  their  residents  often  have 
no  documentation  of  citizenship.  These 
commenters  argued  that  the  change 
would  delay  food  stamp  certification. 
and  that  treatment  programs  could  not 
afford  to  admit  many  addicts  without 
immediate  issuance  of  benefits. 

The  proposed  changes  regarding 
verification  of  questionable  citizenship 
are  retained  in  the  final  rule.  In  making 
this  change,  the  Department  is  removing 


the  special  treatment  currently  given 
questionable  claims  of  citizenships.  All 
other  eligibility  factors  for  which 
verification  is  deemed  necessary, 
including  claims  of  eligible  alien  status. 
must  be  satisfactorily  documented  prior 
to  certification.  The  Department  does 
not  believe  that  discrimination, 
harassment,  or  abuse  will  result  from 
applying  this  general  rule  to  the 
verification  of  citizenship. 

It  should  be  noted  that  the  rule  does 
not  impose  mandatory  verification  of 
citizenship:  It  only  requires  verification 
of  questionable  claims  of  citizenship. 
The  Department  believes  that  the 
changes  incorporated  in  the  final  rule 
concerning  what  constitutes 
questionable  information  (described 
above)  addresses  the  commenters" 
concerns  regarding  potential 
harassment,  abuse,  and  discrimination. 
Those  new  rules  require  that  sufficient 
safeguards  to  ensure  equal  treatment  be 
provided  under  the  State  agencies' 
criteria  for  what  may  be  considered 
questionable.  The  criteria  must  not 
result  in  discrimination  based  on  race, 
religion,  ethnic  background  or  national 
origin,  and  they  must  not  target  groups 
such  as  migrant  farmworkers  or 
American  Indians  for  special 
verification.  State  agency  guidelines 
cannot  rely  on  a  surname,  accent,  oi 
appearance  which  seems  foreign  to  find 
a  claim  to  citizenship  questionable.  Nor 
can  the  guidelines  rely  on  a  lack  of 
English  speaking,  reading,  or  writing 
ability  as  grounds  to  question  a  claim  to 
citizenship. 

State  agencies  may  wish  to  provide 
special  guidance  to  eligibility  workers 
regarding  grounds  for  considering  claims 
to  citizenship  as  questionable.  State 
agency  guidelines  must  satisfy  the 
nondiscrimination  requirements.  The 
following  list  suggests  standards  for- 
considering  claims  of  citizenship. 

1  The  claim  of  citizenship  is 
inconsistent  with  statements  made  by 
the  applicant  or  with  other  information 
on  the  application  or  previous 
applications. 

2,  The  claim  of  citizenship  is 
inconsistent  with  information  received 
from  another  source. 

3.  The  individual  does  not  have  a 
social  security  number. 

The  Department  recognizes  that  some 
drug  and  alcohol  addiction  treatment 
centers  may  experience  financial 
difficulties  as  an  indirect  result  of  this 
change.  However,  it  is  not  the  purpose 
of  the  Food  Stamp  Program  to  guarantee 
the  financial  security  of  treatment 
centers,  but  to  provide  assistance  to 
eligible  households.  Residents  of 
treatment  centers  should  be  just  as  able 
as  other  applicants  to  provide 


verification  of  citizenship,  and  therefore 
should  be  subject  to  the  same 
requirements. 

A  few  commenters  recommended 
changes  regarding  the  forms  of 
verification  of  citizenship  that  are 
accepted.  Two  commenters 
recommended  that  SSN's  be  accepted  as 
adequate  verification.  Because  SSN's 
are  regularly  provided  to  people  who  are 
not  United  States  citizens,  the 
Department  rejected  the 
recommendation.  Two  other 
commenters  recommended  tightening 
the  requirements  further  by  deleting  the 
provision  allowing  verification  in  the 
form  of  a  statement  signed  by  a  United 
States  citizen,  under  penalty  of  perjury, 
declaring  that  the  individuals  in 
question  is  a  citizen.  The  Department 
rejected  this  recommendation  because  it 
believes  that  rule  provides  applicants 
with  a  needed  measure  of  flexibility 
regarding  the  ways  in  which  they  may 
verify  citizenship.  However,  the 
Department  wants  to  emphasize  that 
current  regulations  allow  this  form  of 
verification  only  if  other  forms  of 
verification  cannot  be  obtained  and  the 
household  can  provide  a  reasonable 
explanation  as  to  why  verification  is  not 
available. 

Several  other  commenters  suggested 
modifications  in  and  exemptions  from 
the  requirements.  One  r^commer\ded 
that  the  rule  provide  for  retroactive 
benefits  (to  the  date  of  application) 
when  verification  is  provided  outside  of 
the  normal  time  frames.  Another 
commenter  recommended  that  an 
exception  be  provided  for  persons 
applying  for  citizenship.  Another 
recommended  that  State  agencies  be 
allowed  to  certify  persons  making  good 
faith  efforts  to  provide  verification. 
Finally,  one  commenter  suggested  that 
individuals  with  unverified  citizenship 
should  simply  not  be  counted  as 
household  members,  and  their  income 
and  resources  should  be  ignored.  The 
Department  rejected  each  of  these 
recommendations  because  they  would 
undermine  the  basic  purposes  of  the 
change — to  simplify  administration, 
reduce  fraud  and  abuse,  and  make  the 
citizenship  requirements  consistent  with 
those  regarding  verification  of  alien 
status. 

Collateral  contacts.  Current 
regulations  preclude  State  agencies  from 
designating  a  particular  individual  to  be 
used  as  a  collateral  contact  in  the 
verification  process.  The  proposed  rule 
would  have  extended  to  State  agencies 
the  authority  to  designate  a  collateral 
contact  when  the  household  fails  to 
designate  one  or  designates  one  which 
is  unacceptable  to  the  State  agency.  The 
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proposed  rule  would  have  provided  that 
a  collateral  contact  may  be  considered 
unacceptable  if  the  contact  cannot  be 
expected  to  provide  accurate 
verification.  The  preamble  to  the 
proposed  rule  stated  that  households 
objecting  to  the  State  agency  designee 
would  have  the  option  to  request  a  fair 
hearing. 

Nearly  half  of  the  commenters  who 
addressed  this  change  strongly 
supported  it.  These  commenters  argued 
that  it  would  help  to  improve  Program 
integrity  and  the  quality  of  verification 
and  to  reduce  fraud,  abuse,  and  error 
rates. 

Commenters  opposing  the  change 
argued  that  it  would  cause  applicants  to 
expenence  embarrassment,  harassment, 
and  discrimination.  Two  commenters 
contended  that  the  change  would 
undermine  the  Program's  uniform 
national  standards.  One  commenter 
argued  that  the  change  would  lead  to 
costly  and  inefficient  verification. 
Several  argued  that  the  change  would 
violate  the  nondisclosure  provision  of 
Section  n(e)(8)  of  the  Food  Stamp  Act 
of  1977  as  amended. 

The  final  rule  retains  the  provision 
extending  to  State  agencies  the 
authority  to  designate  collateral 
contacts.  The  Department  does  not 
agree  with  the  criticism  that  this  change 
will  lead  to  mistreatment  of  applicant 
households,  nor  that  it  will  undermine 
uniform  standards.  Under  this  rule,  the 
household  retains  the  right  to  name  a 
collateral  contact.  Only  if  the  houstliold 
fails  to  name  a  collateral  contact,  or 
names  one  who  is  not  acceptable  to  the 
State  agency,  will  the  new  provisions 
come  into  effect.  The  Department  is 
convinced  that  State  agencies  will  reject 
an  applicant's  designees  only  when 
there  is  reason  to  doubt  that  the  contact 
will  provide  accurate  verification.  State 
agencies  will  not  direct  their  limited 
administrative  resources  to  identifying 
and  making  collateral  contacts 
unnecessarily. 

Commenters  suggested  modification 
in  two  aspects  of  the  proposed  change. 
Their  recommendations  are  discussed 
below: 

1.  Two  commenters  recommended 
that  the  State  agency's  action  in 
rejecting  a  household's  designee  and 
selecting  another  contact  not  be  subject 
to  a  fair  hearing.  The  Department  has 
rejected  this  recommendation  because  it 
would  conflict  with  the  requirements  of 
the  fair  hearing  regulations  (§  273.15). 
However,  the  Department  will  consider 
the  recommendation  during  the 
development  of  any  changes  in  the  fair 
hearing  regulations  in  the  future. 

2.  One  commenter  recommended  that 
the  State  agency  be  allowed  to  contact 


its  designee  without  providing  prior 
notification  to  the  household.  Another 
commenter  recommended  an  explicit 
requirement  that  the  State  agency  notify 
the  household  prior  to  making  the 
contact  m  order  to  allow  the  household 
opportunity  to  request  a  fair  hearing. 
Still  another  commenter  recommended 
that  the  rule  include  a  provision 
specifically  requiring  prior  notification 
to  the  household  in  order  to  allow  the 
household  opportunity  to  withdraw  its 
application. 

The  Department  believes  that  it  is 
important  that  prior  notice  be  provided 
to  the  household  when  the  State  agency 
intends  to  contact  an  individual  other 
than  one  named  by  the  household. 
Providing  prior  notice  to  the  household 
protects  the  applicant's  privacy  and 
ensures  that  the  nondisclosure  provision 
is  not  violated.  In  most  cases  providing 
prior  notification  will  entail  no 
additional  workload.  Eligibility  workers 
usii.2l!y  discuss  verification  problems, 
like  identification  of  a  collateral  contact, 
during  the  interview.  The  Department 
expects  that  in  almost  all  cases,  the 
eligibility  worker  and  the  applicant  u;!! 
agree  to  an  alternative  contact  (or  other 
form  of  venficationi  during  the 
interview.  When  this  occurs,  no  other 
notification  would  be  needed,  and  any 
need  for  a  fair  hearing  should  be 
avoided. 

The  Department  recognizes  great 
merit  m  the  recommendation  that 
applicants  be  allowed  to  withdraw  their 
applications  before  the  contact  is  made, 
and  has  incorporated  the 
recommendation  in  the  final  rule. 
Program  integrity  requires  that  State 
agencies  act  on  verified  information. 
However,  the  basic  choice  remains  with 
the  household  regarding  whether  or  not 
to  allow  State  agency  access  to 
collateral  contacts  as  sources  of 
verification.  When  the  household 
prefers  that  the  contact  not  be  made, 
and  can  provide  no  other  acceptable 
verification,  the  household  may  choose 
to  withdraw  its  application. 

To  provide  State  agencies  with  the 
needed  flexibility  and  author ity  to 
obtain  accurate  venfication,  and  at  the 
same  time  to  protect  the  privacy  of 
applicants,  the  final  rule  makes  the 
following  provisions.  State  agencies  are 
required  to  notify  the  household  prior  to 
making  a  collateral  contact  with  an 
individual  designated  by  the  State 
agency.  At  the  time  of  this  notification, 
the  State  agency  shall  inform  the 
household  that  it  has  the  option  to 
consent  to  the  contact,  supply  some 
other  form  of  mutually  acceptable 
verification,  or  withdraw  its  application. 
If  the  household  refuses  to  take  one  of 
the  options,  the  application  shall  be 


denied  in  accordance  with  the  normal 
procedures  for  failure  to  verify 
information  (§  273.2(g)(31). 

Case  file  requirements.  Current 
regulations  contain  deiHiled 
requirements  regardinji  the 
documentation  which  must  be 
maintained  in  case  filrs  The  regulations 
establish  basic  guidehnps  by  requiring 
documentation  of  eligibility   ineligibility, 
and  benefit  level  detr'. ■-mi nations  in 
sufficient  detail  to  allow  a  reviewer  to 
determine  the  reasonableness  and 
accuracy  of  the  detemiination.  Current 
rt'kjulations  also  include  detailed 
requirements  for  documentation 
justifying  any  determination  that 
information  is  questionable,  any  request 
for  an  alternative  form  of  verification, 
and  any  rejection  of  a  household 
designated  collateral  contact. 

The  proposed  rule  retained  the 
pi  neral  documentation  guidelines,  but 
deleted  the  detailed  requirements  for 
documintation  justifying  special 
verification  actions.  This  change  was 
proposed  in  oider  to  be  consistent  with 
the  proposed  changes  in  the  optional 
verification  provisions.  There  are  no 
specific  documentation  requirements  for 
the  exercise  of  the  optional  venfication 
provisions.  Several  commenters 
supported  the  change,  arguing  that  the 
current  requirement  imposes 
unnecessarily  burdensome  case  file 
requirements. 

A  number  of  commenters  opposed  the 
change,  contending  that  it  would  reduce 
eligibility  worker  accountability  and 
encourage  the  imposition  of  unnecessary 
and  unfair  verification  requirements. 
The  Department  does  not  agree  with 
these  commenters.  There  is  no  reason  to 
expect  the  deletion  of  the  detailed 
special  case  file  provision  for  these 
verification  procedures  to  have  such 
effects.  The  Department  believes  that  it 
serves  no  useful  purpose  to  continue 
requiring  documentation  to  justify 
actions  which  are  clearly  within  the 
normal  discretion  fo  the  Si.iie  agency. 
What  is  important  in  a  rase  file  is 
documentation  that  shows  that 
determinations  of  eligibility,  ineligibility, 
and  benefits  are  correri  Therefore,  the 
proposed  change  is  retained  in  the  final 
rule. 

Error  prone  protu'es  Current 
regulations  require  that  State  agencies 
get  prior  approval  from  F\S  for  their 
error-prone  profiles  To  be  consistent 
with  other  proposed  changes  increasing 
State  agency  fiexibility   the  proposed 
rule  deleted  the  prior  approval 
requirement. 

One  commenter  argued  that  this 
change  is  contrary  to  the  intent  of  the 
statute,  which  provides  for  use  of  error 
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prone  profiles  "aj  approved  by  tlie 
Secretary."  The  Depurtment  wishes  to 
point  out  that  die  change  does  not  mean 
that  error  prone  profiles  are  no  longer 
subject  to  review  and  approval  Error 
prone  profiles,  like  other  verification 
standards  used  by  State  agencies,  will 
be  reviewed  and  approved  by  F7>^ 
during  management  evaluations. 

Miscellaneous  changes.  The  final  rule 
makes  conforming  changes  in  language 
in  S  273.^iX4)(ii),  which  deals  with  the 
use  of  collateral  contacts  in  expedited 
service  cases.  The  change  was 
mistakenly  omitted  from  the  proposed 
rule.  The  change  is  made  simply  to  be 
consistent  with  other  changes  described 
above. 

Expanding  the  CoOection  of  Social 
Security  Numbers  (SSN's) 

Section  1327  of  Pub.  L  97-98  amended 
the  Food  Stamp  Act  of  1977  to  require, 
as  a  condition  of  eligibility  for 
participation  in  the  Food  Stamp 
Program,  that  each  household  member 
furnish  to  the  State  agency  their  SSN  (or 
numbers,  if  they  have  more  than  one). 

This  section  of  the  proposed 
regulations  received  twenty-five 
comments.  Seventeen  of  these 
comments  concerned  the  first  change 
which  requires  as  a  condition  of 
eligibility  for  participation  in  the  Food 
Stamp  Program  that  each  household 
member  furnish  to  the  State  agency  their 
SSN.  The  remaining  comments 
concerned  the  second  change  which 
gives  State  agencies  the  option  of  either 
requiring  applicants  to  obtain  SSN'i  at 
the  State  agency  or  allowing  the  State 
agency  to  follow  the  current  rule. 

The  former  group  of  commenters  were 
almost  evenly  divided  between  those 
supportive  of  and  those  opposed  to  the 
provision.  Most  of  the  opposing 
commenters  felt  that  the  current  90  day 
time  period  allowed  for  awaiting  receipt 
of  an  SSN  is  excessive.  Two  of  the 
supportive  commenters  also 
recommended  a  shorter  time  period. 
Another  issue  on  which  comments  were 
received  pertained  to  households' 
responsibility  to  apply  for  SSN*8.  One 
State  agency  recommended  that 
household  members  without  SSN's  be 
required  to  apply  for  one  prior  to 
certification  and  that  households 
receiving  exp>edited  service  be  required 
to  apply  for  an  SSN  prior  to  the  second 
issuance  rather  than  prior  to 
certification.  A  State  agency 
recommended  that  when  good  cause  is 
determined  for  household  members  who 
have  not  received  SSN's  within  90  days, 
they  should  be  eligible  for  an  additional 
90  day  extension.  The  proposed  rule 
would  not  have  changed  the  current  rule 


which  does  not  limit  the  time  of  the  good 
cause  extension. 

The  Department  feels  that  requiring 
household  members  without  SSN's  to 
apply  for  an  SSN  prior  to  certification 
would  not  place  undue  hardship  on  the 
household.  This  procedure  would 
encourage  faster  receipt  of  SSN's,  faster 
application  for  SSN's.  and  eariier  wage 
matching  which  improves  the  prevention 
and  detection  of  fraud.  This  requirement 
is  included  in  final  regulations.  The 
household  receiving  expedited  service 
will  adhere  to  ciirrent  regulations  in 
§  273.2(i)(4)(i]  regarding  furnishing  an 
SSN  to  the  State  agency.  That  section 
states  that  household  members  entitled 
to  expedited  service  are  required  to 
furnish  or  apply  for  an  SSN  after  they 
have  received  their  first  allotment  but 
before  their  second  issuance. 

In  order  to  be  certified  for  the  Food 
Stamp  Program,  hoiisehold  members 
need  to  furnish  their  SSN  before 
certification  or  apply  for  one.  These 
household  members  without  SSN's,  must 
furnish  them  within  30  days  of  the  first 
day  of  the  first  full  month  of 
participation.  The  Department  has 
learned  that  the  Social  Security 
Administration  (SSA)  is  now  able  to  get 
SSN's  at  a  faster  rate  to  applicants  than 
in  the  past.  Virtually,  all  applicants 
(approximately  99  percent)  will  receive 
their  social  security  card  in  30  days  or 
less.  The  Department,  therefore,  has 
decided  that  for  certification  to  continue 
for  a  household,  members  certified 
without  SSN"s  must  furnish  them  to  the 
State  agency  within  30  days  of  the  first 
day  of  the  first  full  month  of 
participation. 

One  commenter  beUeves  that  the 
Department  should  give  a  time  limit  for 
providing  SSN's  even  when  good  cause 
exists  in  order  to  conduct  an  elective 
and  timely  wage  match  on  newly 
certified  cases.  Currently,  the  good 
cause  provision  of  SSN's  could  be 
delayed  permanently  if  the  SSN  was  not 
received  within  a  specified  time.  The 
Department  is  adopting  an  absolute  limit 
by  giving  household  member's  an 
additional  30  days  to  furnish  an  SSN, 
which  allows  household  members  to 
continue  to  participate  provided 
documentation  exists  of  their  applying 
for  an  SSN.  It  is  the  Departments 
position  that  the  30  day  time  limit  for 
applying  for  an  SSN  and  the  30  day  good 
cause  extension,  if  good  cause  exists. 
will  result  in  equitable  treatment  of 
program  participants  and  provide 
adequate  time  to  receive  an  SSN  from 
SSA.  The  Department  wants  to  point  out 
that  the  30  day  time  limit  for  furnishing 
an  SSN  and  the  good  cause  extension  is 
less  than  the  current  90  day  standard  for 


furnishing  «n  SSN  to  the  State  agency. 
State  agencies  may  modify  these 
timeframes  in  order  to  conform  to  the 

Monthly  Reporting  Retrospective 
Budgeting  regulations. 

In  view  of  the  regulatory  change  that 
establishes  a  good  cause  provision  time 
limit,  this  final  rule  makes  conforming 
changes  to  the  failure  to  comply  section 
(§  273.6(c)).  The  final  rule  states  that  an 
individual  without  an  SSN  and  without 
good  cause  at  the  end  of  the  30  day 
period  following  the  first  day  of  the  first 
full  month  of  participation  will  be 
ineligible  to  participate  in  the  program 
until  that  individual  compHes. 

Eight  comments  were  received  on  the 
section  of  the  proposed  regulations 
giving  State  agencies  the  option  of  either 
requiring  applicants  to  obtain  SSN's  at 
the  State  agency  or  allowing  the  State 
agency  to  follow  the  current  rule.  The 
current  rule  offers  to  applicants  who  do 
not  have  SSN's  the  options  of  either 
applying  for  SSN's  at  Social  Security 
Administration  offices  or  at  State 
agency  offices.  Only  one  commenter 
opposed  this  provision,  stating  that 
application  should  be  made  at  the  State 
agency  only.  However,  this  is  an  option 
provided  by  the  proposed  nile.  The 
Department  made  no  change  and 
incorporated  the  proposed  language  into 
final  regulations. 

Direct  Pick-up  of  ATP  Cards 

The  proposed  rule  allows  the 
development  of  a  broader  range  of  ATP 
delivery  systems  by  removing  the 
requirement  that  ATP's  be  mailed  to 
participants.  The  proposed  rule  further 
stated  that  State  agencies  should  use  an 
alternative  issuance  system  only  when 
State  agencies  are  having  problems  with 
fraudulent  duplicate  issuances. 

This  section  of  the  proposed 
regulations  received  thirty  comments. 
Most  of  the  comments  were  supportive. 
Commenters  opposing  the  provision 
believed  that  the  option  to  offer  direct 
delivery  of  ATP  cards  should  be  at  the 
discretion  of  the  State  agency,  without 
having  to  justify  to  FNS  that  fraudulent 
duplicate  issuances  are  occurring.  They 
stated  that  State  agencies  currently  have 
the  flexibility  to  use  an  HIR  card 
issuance  system  and  a  direct  mailing  of 
coupon  system  without  any  justification. 

The  Department  has  rewritten  the 
final  regulations  to  allow  State  agencies 
to  develop  alternative  ATP  delivery 
systems  at  their  discretion.  The  State 
agencies  should  ^ve  adequate 
notitlcation  to  households  of  a  change  in 
issuance  systems. 

As  mentioned  in  the  preamble  to  the 
proposed  rule.  State  agencies  should 
make  an  issuance  system  uncomplicated 
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for  households  and  should  consider  the 
distance  of  the  issuance  outlet  from  the 
recipients,  the  hours  of  operation  of  the 
issuance  outlet  and  the  needs  of  the 
handicapped  recipients. 

Staggered  Issuance 

The  proposed  rule  removes  the 
standards  and  guidelines  for  staggering 
the  issuance  of  ATP's  and  coupons  to 
recipients.  The  State  agencies  would 
have  the  flexibility  to  determine  when, 
during  the  certification  month, 
authorization  cards  and  coupons  would 
be  mailed  to  recipients. 

Thirty-nine  comments  were  received 
on  this  section  of  the  proposed 
regulations.  Twenty-one  of  the 
commenters  opposed  the  rule.  Their 
major  concern  was  that  recipients  who 
will  be  asked  to  revert  to  an  issuance 
cycle  later  in  the  month  may  not  have 
enough  food  to  cover  the  transition 
period  that  would  occur  in  the  first 
month  of  an  issuance  date  change. 

The  Department  became  aware  that 
the  staggered  issuance  proposal  raised 
concerns  in  the  context  of  Monthly 
Reporting  and  Retrospective  Budgeting 
[MRRB)  systems.  Therefore,  the  issue  of 
staggered  issuance  will  be  addressed  in 
the  final  MRRB  regulations. 

Alaska 

Subsequent  to  publication  of  the 
proposed  rule,  the  Department  realized 
that  conforming  amendments  would  be 
necessary  in  the  rule  establishing 
procedures  for  program  administration 
in  Alaska.  So  that  the  Alaska  provisions 
will  be  consistent  with  the  final  rule, 
those  conforming  amendments  have 
been  incorporated  into  this  rulemaking. 

Implementation 

The  implementation  section  proposed 
that  State  agencies  implement  those 
regulations  pertaining  to  questionable 
citizenship  no  later  than  the  first  of  the 
month  120  days  after  publication  in  a 
final  rulemaking.  All  other  provisions 
would  be  implemented  anytime  after  30 
days  following  publication  in  final  form. 

This  section  received  11  comments. 
Nine  of  the  commenters  requested 
including  in  this  section  an 
implementation  date  for  the  requirement 
of  an  SSN  for  each  person  participating 
or  applying  for  participation  in  the 
program.  The  other  commenters 
supported  the  section  as  written. 

The  Department  agrees  with  the 
commenters  that  an  implementation 
date  for  providing  SSN's  should  be  given 
in  the  implementation  section. 
Therefore,  State  agencies  must 
implement  the  new  SSN  provisions  for 
new  applicants  no  later  than  February  1. 
1983  and  convert  the  current  caseload  at 


recertification  or  when  the  case  is 
otherwise  reviewed,  whichever  occurs 
first.  The  citizenship  provisions  must  be 
implemented  on  or  before  April  1, 1983. 
All  other  provisions  will  be 
implemented  at  State  agency  discretion. 
The  Department  feels  that  this 
implementation  schedule  will  provide 
State  agencies  adequate  time  to  prepare 
for  implementation. 

List  of  Subjects 

7  CFR  Part  271 

Administrative  practice  and 
procedure.  Food  stamps.  Grant 
programs — social  programs. 

7  CFR  Port  272 

Alaska,  Civil  rights,  Food  stamps, 
Grant  programs — social  programs. 
Reporting  and  recordkeeping 

requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedure,  Aliens.  Claims.  Food  stamps. 
Fraud,  Grant  programs — social 
programs.  Penalties,  Reporting  and 
recordkeeping  requirements,  Social 
security.  Students. 

7  CFR  Part  274 

Administrative  practice  and 
procedure.  Food  stamps.  Grant 
programs — social  programs,  Reporting 
and  recordkeepmg  requirements. 

Parts  271,  272,  273  and  274  are 
amended  as  follows: 

PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

§  271.6    [Amended] 

1.  In  §  271.6,  paragraph  (a)(1),  the 
reference  to  §  272.7  is  revised  to  read 
§  272.6. 

2.  In  §  271.7.  paragraph  (g)  is  revised 
as  follows: 

§  271.7    Allotment  reduction  procedttres. 

***** 

(g)  Issuance  services.  State  agencies 
must  have  issuance  services  available  to 
serve  households  receiving  restored  or 
retroactive  benefits  for  a  prior, 
unaffected  month. 


PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

§272.6—272.8    [Redesignated  as 
§§  272.5—7] 

1.  In  Part  272.  the  table  of  contents 
section,  the  entry  for  S  272.5  is  removed, 
and  the  entries  for  §§  272.6.  272.7  and 
272.8  are  redesignated  as  §§  272.5,  272.6 
and  272.7,  respectively. 


2.  In  §  2721,  paragraph  (g)(5)  is 
revised  to  read  as  follows: 

§272.1    General  terms  and  conditk>ns. 


(g)  Iniplementation.  *   '   * 
(5)  An:endment  211.  State  agencies 
shall  implement  the  new  Social  Secuiity 
Number  (SSN)  provisions  for  new 
applicants  no  later  than  February-  1.  1983 
and  convert  the  current  caseload  at 
recertification  or  when  the  case  is 
otherwise  reviewed,  whichever  occurs 
first.  The  citizenship  provisions  must  be 
irr.plemented  on  or  before  April  1,  1983 
All  other  provisions  shall  be 
implemented  at  State  agency  discretion. 

•  •         •         •         • 

3.  In  §  272.1,  paragraph  (g)(12)  is 
removed  and  reserved  for  future  use. 

4.  In  §  2723  paragraph  (a)(5)  is 
removed,  paragraphs  (a)(6)  and  (a)(7j 
are  redesignated  as  paragraphs  (a)(j) 
and  (a)(6)  respectively,  paragraphs  (c)(5) 
and  (c)(6)  are  removed,  paragraphs  (c)(7) 
and  (c)(8)  are  redesignated  as 
paragraphs  (c)(5)  and  (c)(6)  and 
paragraph  (d)  is  revised.  The  revision 
reads  as  follows: 

1;  272.3     Operating  guidelines  and  forms, 

•  «  •         *         • 

(d)  Public  Comment.  State  agencies 
shall  solicit  public  input  and  comment 
on  overall  Program  operations  as  State 
laws  require  or  as  the  individual  State 
agency  believes  would  be  useful. 

5  In  §  272.4,  introductor>-  text  to 
paragraph  (d)  is  removed,  (d)(1)  is 
revised  and  (d)(3)  is  removed.  The 
re\  isions  read  as  follows: 

§  272.4     Program  administration  and 
personnel  requirements. 

*  ■  •  •  * 

(d)  Training. — (1)  Minimum 
requirements,  (i)  The  State  agency  shall 
institute  a  continuing  training  program 
for  food  stamp  eligibility  workers, 
hearing  officials,  and  performance 
reporting  system  reviewers.  Sufficient 
training  shall  be  provided  to  these 
people  prior  to  their  initial  assumption 
of  duties  and,  subsequently,  on  an  as- 
needed  basis. 

(ii)  The  State  agency  shall  provide 
sufficcnt  staff  time  to  ensure  that  the 
minimum  training  requirements  are  met. 


§272.5    [Removed] 

§§  272.6, 272.7,  and  272.6    [  RedMignated 
as  §§  272.5,  272.6,  and  272.7] 

6.  Section  272.5  is  removed  in  its 
entirety,  and  §§  2726,  272.7  and  272.8. 
are  redesignated  as  58  272.5,  272.6  and 
272.7.  respectively. 


53316 


I 
Federal  Register  /  Vol.  47,  No.  228  /  Friday.  November  26,  1982  /  Rules  and  Regulations 


7.  In  newly  designated  {  272.7, 
paragraphs  (b),  (e)  and  (n)  are  revised 
and  paragraph  (o)  is  removed.  The 
revisions  read  as  follows: 

§  272.7    Procedure*  lor  program 
administration  In  < 


(b)  Applicability.  The  regulation« 
established  in  this  section  except  for 
paragraphs  (T\  Hotlines  and  (j) 
Resources  oi  thu  section  shall  apply 
only  in  those  areas  of  Alaska  which  are 
designated  by  FNS  as  "rural".  Ail 
regulatioos  not  specifically  modified  by 
this  section  shall  remain  in  effect  The 
State  agency,  in  consultation  with  FNS, 
shall  establish  the  criteria  for 
designating  areas  of  the  State  as  "rural" 
taking  into  consideration  such  factors  as 
population  concentrations,  weather  and 
road  conditions,  the  risk  to  the  health  or 
safety  of  applicants  in  traveling,  and  the 
regularity  of  mail  service.  The  State 
agency  shall  in  consultation  with  FNS, 
determine  those  areas  that  meet  the 
rural  criteria.  The  criteria  for 
designating  rural  areas  and  the 
designated  areas  shall  be  identified  in 
the  Alaska  State  Plan  of  Operation  as 
an  addendum  to  the  Program  and  Budget 
Summary  Statement 

(e)  Training.  The  State  agency  shall 
institute  a  continuing  training  program 
for  fee  agents.  Sufficient  ti^ining  shall 
be  provided  to  these  i>eople  prior  to 
their  initial  assumption  of  duties  and. 
subsequently,  on  an  as-needed  basis. 
The  State  agency  shall  provide  sufficient 
staff  time  to  ensure  that  the  minimum 
training  requirements  are  met. 
•        •        *        •        * 

(n)  Issuance  services.  (1)  With  the 
approval  of  FNS,  coupons  may  be 
mailed  on  a  quarterly  or  semiannual 
basis  to  certain  rural  areas  of  Alaska 
when  provisioos  are  not  avsulable  on  a 
monthly  basis.  The  decision  to  allow  the 
distribution  of  coupoBS  in  this  manner 
will  be  made  on  an  annual  basis, 
separate  from  the  determination  as  to 
which  areas  of  Alaska  are  to  be 
designated  as  nirai  areas.  These  areas 
shall  be  listed  in  the  State's  Plan  of 
Operation  in  the  same  section  as  the 
rural  area  designaUc»s.  The  State 
agency  shall  advise  households  that  live 
in  rural  areas  where  quarterly  or 
semiannual  allotments  are  authorized. 
If,  as  the  result  of  the  issuance  of 
quarterly  or  semiannual  allotments,  food 
coupons  are  overissued  or  undehssued. 
the  State  agency  shall  process  claim 
determinations  and  restore  lost  benefits. 

(2)  The  State  SLgeaacy  may  choose 
among  a  wide  variety  of  issuance 
methods  to  fullfill  the  issuance  service 


needs  of  the  low-income  people  in  the 
State.  The  methods  include,  but  are  not 
limited  to.  the  use  of  contract  issuance 
agents  such  as  banks,  post  offices,  credit 
unions,  etc.;  government  issuance 
offices;  itinerant  issuance  offices;  mobile 
issuance  units;  and  mail  issuance.  Mail 
issuance  may  be  used  to  comply  with 
any  or  all  of  the  requirements  specified 
below. 

(3)  Those  households  comprised  of 
elderly  or  disabled  members  which  have 
difficulty  reaching  an  issuance  office  to 
obtain  their  regular  monthly  allotments 
shall  be  given  assistance  in  obtaining 
their  coupons.  The  State  agency  shall 
assist  these  households  by  arranging  for 
the  mail  issuance  of  coupons  to  them,  by 
assisting  them  in  finding  authorized 
representatives  who  can  act  on  their 
behalf,  or  by  using  other  appropriate 
means. 

PART  273-CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

Mn  §  273.2— 

(a)  In  introductory  paragraph  (e)(2). 
the  phrase^as  provided  in  5272.5"  is 
removed  from  the  second  sentence. 

(b)  In  paragraph  (n(l)(v)(B),  the  word 
"only"  is  removed  from  the  last 
sentence. 

(c)  In  paragraph  (f)(2).  the 
introductory  paragraph  and  (f){2){ii)(B) 
are  revised. 

(d)  Paragraph  (f)(3)  is  revised. 

(e)  Paragraph  [r)(4)(ii)  is  revised. 

(f)  Paragraph  (f)(5)(ii),  (0(6).  and 
(fH8)(i)(C)  are  revised. 

(g)  In  paragraph  (i)(4)(i),  the  fourth 
and  sixth  sentences  are  revised.  The 
fifth  sentence  is  removed. 

(h)  Paragraph  (i)(4)(ii)  is  revised. 
The  revisions  read  as  follows: 

§  273.2    Application  processing. 
•         •         •         •         * 

(f)  Verification.  '  *  ' 
(2)  Verification  of  questionable 
information.  The  State  agency  shall 
verify,  prior  *o  certification  of  the 
household,  all  other  factors  of  eligibihty 
which  the  State  agency  determines  are 
questionable  and  affect  the  household's 
eligibility  and  benefit  leveL  The  State 
agency  shall  establish  guidelines  to  be 
followed  in  determining  what  shall  be 
considered  questionable  information. 
These  guidelines  shall  not  prescribe 
verification  based  on  race,  religion. 
ethnic  background,  or  national  origin. 
These  guidelines  shall  not  target  groups 
such  as  migrant  farmworkers  (x 
American  Indiana  for  more  intensive 
verification  under  this  provision. 
Procedures  described  below  shall  apply 
when  information  concerning  one  of  the 


following  eligibility  requirements  is 

questionable. 

•         *         *         •         * 

[ii]  Citizenship.  '  '  ' 

(B)  The  member  whose  citizenship  is 
in  question  shall  be  ineligible  to 
participate  until  proof  of  U.S.  citizenship 
is  obtained.  Until  proof  of  U.S. 
citizenship  is  obtained,  the  member 
whose  citizenship  is  in  question  will 
have  his  or  her  income,  less  a  prorata 
share,  and  all  of  his  or  her  resources 
considered  available  to  any  remaining 
household  members  as  set  forth  in 
§  273.11(c). 

(3)  State  agency  options,  (i)  In 
addition  to  the  verification  required  in 
paragraphs  (f)(1)  and  (f)(2)  of  this 
section,  the  State  agency  may  elect  to 
mandate  verification  of  any  of  the  other 
factors  which  affect  household  eligibility 
or  allotment  level.  Such  verification  may 
be  required  State-wide  or  project 
areawide,  but  shall  not  be  imposed  on  a 
selective,  case-by-case  basis  on 
particular  households. 

(A)  The  State  agency  may  establish  its 
own  standards  for  the  use  of 
verification,  provided  that  at  a 
minimum,  all  questionable  factors  are 
verified  in  accordance  with  paragraph 
(f)(2)  of  this  section  and  that  such 
standards  do  not  allow  for  inadvertent 
discrimination.  For  example,  no 
standard  may  be  applied  which 
prescribes  variances  in  verification 
based  on  race,  religion,  ethnic 
background  or  national  origin,  nor  may 

a  State  standard  target  groups  such  as 
migrant  farmworkers  or  American 
Indians  for  more  intensive  verification 
that  other  households.  The  options 
specified  in  this  paragraph,  including 
verification  resulting  from  a  State's 
error-prone  profile,  shall  not  apply  in 
those  offices  of  the  Social  Security 
Administration  (SSA)  which,  in 
accordance  with  paragraph  (k)  of  this 
section,  provide  for  the  food  stamp 
certification  of  households  containing 
recipients  of  Supplemental  Security 
Income  (SSI]  and  social  security 
benefits.  The  State  agency,  however, 
may  negotiate  with  those  SSA  offices 
with  regard  to  mandating  verification  of 
these  options. 

(B)  If  a  State  agency  opts  to  verify  a 
deductible  expense  and  obtaining  the 
verification  may  delay  the  households 
certification,  the  State  agency  shall 
advise  the  household  that  its  eligibility 
and  benefit  level  may  be  determined 
without  providing  a  deduction  for  the 
claimed  but  unverified  expense.  This 
provision  also  applies  to  the  allowance 
of  medical  expenses  as  specified  in 
paragraph  (f)(l)(iv)  of  this  section. 
Shelter  costs  would  be  computed 
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without  including  the  unverified 
components.  The  standard  utility 
allowance  shall  be  used  if  the  household 
is  entitled  to  claim  if  and  has  not 
verified  higher  actual  costs.  If  the 
expense  cannot  be  verified  within  30 
days  of  the  date  of  application,  the  State 
agency  shall  determine  the  household's 
eligibihty  and  benefit  level  without 
providing  a  deduction  of  the  unverified 
expense.  If  the  household  subsequently 
provides  the  missing  verification,  the 
State  agency  shall  redetermine  the 
household's  benefits,  and  provide 
increased  benefits,  if  any,  in  accordance 
with  the  timeliness  standards  in  §  273.12 
on  reported  changes.  If  the  expense 
could  not  be  verified  within  the  30-day 
processing  standard  because  the  State 
agency  failed  to  allow  the  household 
sufficient  time,  as  defined  in  paragraph 
(h)(1)  of  this  section,  to  verify  the 
expense,  the  household  shall  be  entitled 
to  the  restoration  of  benefits  retroactive 
to  the  month  of  application,  provided 
that  the  missing  verification  is  supplied 
in  accordance  with  paragraph  (h)(3)  of 
this  section.  If  the  household's  would  be 
ineligible  unless  the  expense  is  allowed, 
the  household's  application  shall  be 
handled  as  provided  in  paragraph  (h)  of 
this  section. 

(ii)  Error-prone  profiles.  The  State 
agency  may  require  additional 
verification  of  other  eligibility  factors  as 
indicated  by  error-prone  household 
profiles  developed  and  based  on 
statistically  representative  data  derived 
from  the  State  agency's  quality  control 
review,  audits,  or  other  special  reviews 
in  accordance  with  S  275.15(a)(2).  These 
expanded  verification  requirements 
would  be  applied  only  to  those 
particular  eligibility  factors  and/or 
households  identified  as  being  error- 
prone,  and  would  apply  only  on  a 
uniform  basis  statewide  or  in  one  or 
more  project  areas.  In  addition,  if  the 
State  agency's  error-prone  household 
profiles  demonstrate  that  verification  of 
particular  eligibility  factors  (other  than 
gross  nonexempf  income,  declared  alien 
status,  and  social  security  numbers) 
mandated  under  §  273.2(f)(1)  is  not 
needed  for  particular  categories  of 
households,  the  State  agency  may 
appropriately  reduce  mandatory 
verification.  The  State  agency  shall  not 
impleitaent  verification  policies  that 
result  in  prohibited  discrimination  based 
on  race,  religion,  ethnic  group,  or 
national  origin.  For  example,  an  error- 
prone  profile  may  not  be  used  to  target 
particular  racial  minorities,  or  groups 
such  as  migrant  farmworkers  or 
American  Indians,  to  more  intensive 
verification  than  other  households. 
Error-prone  profiles  shall  be  used  in  a 


selective  maimer  in  modifying 
verification  requirements. 

(4)  Sources  of  verification.  *  *   * 
(ii)  Collateral  contacts.  A  collateral 

contact  is  an  oral  confirmation  of  a 
household's  circumstances  by  a  person 
outside  of  the  household.  The  collatern! 
contact  may  be  made  either  in  person  or 
over  the  telephone.  The  State  agency 
may  select  a  collateral  contact  if  the 
household  fails  to  designate  one  or 
designates  one  which  is  unacceptable  to 
the  State  agency.  Ebcamples  of 
acceptable  collateral  contacts  may 
include  employers,  landlords,  social 
service  agencies,  migrant  service 
agencies,  and  neighbors  of  the 
household  who  can  be  expected  to 
provide  accurate  ihird  party  verification. 
If  the  State  agency  designates  a 
collateral  contact,  the  State  agency  shall 
not  make  the  contact  v\;thoLit  providing 
prior  written  or  oral  notice  to  the 
household.  At  the  time  of  this  notice,  the 
State  agency  shall  inform  the  household 
that  it  has  the  following  options:  (.'\) 
Consent  to  the  contact.  (B)  provide 
acceptable  verification  in  another  form, 
or  (C)  withdraw  its  application.  If  the 
household  refuses  to  choose  one  of 
these  options,  its  application  shall  be 
denied  in  accordance  with  the  normal 
procedures  for  failure  to  verify 
information  under  paragraph  (g)(3j  of 
this  section.  Systems  of  records  to  which 
the  State  agency  has  routine  access  are 
not  considered  collateral  contacts  and. 
therefore,  need  not  be  designated  bv  the 
household.  Examples  are  the  Beneficiary 
Data  Exchange  (BEXDEX),  the  State 
Data  Exchange  (SD.X)  and  records  of 
another  agency  where  a  routine  access 
agreement  exists  (such  as  records  from 
the  State's  unemployment  compensation 
system) 
*         •         •         t         • 

(5)  Responsibility  for  obtaining 
verificatn>n.  '  '  ' 

(li)  Whenever  documentary  evidence 
is  insufficient  to  make  a  firm 
determination  of  eligibility  or  benefit 
level,  or  cannot  be  obtained,  the  State 
agency  may  require  a  collateral  contact 
or  a  home  visit.  The  State  agency, 
generally,  shall  rely  on  the  household  to 
provide  the  name  of  any  collateral 
contact.  The  household  may  request 
assistance  in  designating  a  collateral 
contact.  The  State  agency  is  not 
required  to  use  a  collateral  contact 
designated  by  the  household  if  the 
collateral  contact  cannot  be  expected  to 
provide  an  accurate  third-party 
verification.  When  the  collateral  contact 
designated  by  the  household  is 
unacceptable,  the  State  agency  shall 
either  designate  another  collateral 
contact,  ask  the  household  to  designate 


another  collateral  contact,  or  to  provide 
an  alternative  form  of  verification,  or 
substitute  a  home  visit.  The  State 
agency  is  responsible  for  obtaining 
verification  from  acceptable  collatpial 
contacts. 

(6)  DocumontotK^r  Case  files  must  be 
documented  to  support  eligibility. 
ineligibility,  and  benefit  level 
determinations  Documentation  shall  be 
m  sufficient  detail  to  permit  a  reviewer 
to  determine  the  reasonableness  and 
accuracy  of  the  determination. 
•         •         •         •         • 

(8)  Verification  subsequent  to  initial 

certification.  •  •  • 

(i)  Recertification.  *  *   * 

(C)  Other  information,  changed  or 

unchanged,  may  be  verified  at 

recertification  However,  any 

information  which  is  questionable  shall 

be  verified  in  accordance  with 

paragraph  (f)(2)  of  this  section. 

Verification  under  this  paragraph  shall 

be  subject  to  the  same  verification 

procedures  as  apply  during  initial 

verification. 

•  •  •  •  • 

(\)  Expedited  Service.  *  *   * 

(4)  Special  procedures  for  expediting 
service.  *  *  • 

(i)  *  *  *  Households  entitled  to 
expedited  service  will  be  asked  to 
furnish  a  social  security  number  for  each 
person  or  apply  for  one  for  each  person 
before  the  first  full  month  of 
participation  Those  households  unable 
to  provide  the  required  SS.N's  or  who  do 
not  have  one  prior  to  their  next  issuance 
shall  be  allowed  30  days  from  the  first 
day  of  the  first  full  month  of 
participation  to  obtain  the  SS.N.  in 
accordance  with  §  2~3  6(a)(2).  *  *  * 

(ii)  Once  an  acceptable  collateral 
contact  has  been  designated,  the  State 
agency  shall  promptly  contact  the 
collateral  contact,  in  accordance  with 
the  provisions  of  paragraph  (f)(4){ii)  of 
this  section.  .Although  the  household  has 
the  primary  responsibility  for  providing 
other  types  of  venficatinn,  the  State 
agency  shall  assist  the  household  in 
promptly  obtaining  the  necessary 
verification. 


§273.3    I  Amended) 

2.  In  §  273.3,  the  phrase  "m 
accordance  with  the  provisions  of 
§  272,5."  is  removed  from  the  first 
sentence. 

3.  In  §  273.6,  remove  the  following 
language  in  the  title  of  paragraph  (b). 

18  years  and  over  and  children 
receiving  income."  Paragraph  (a), 
introductory  language  of  (b)(2),  first 
sentence  of  (b)(2)(i),  and  paragraphs 
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(b)(2)(ii),  (c),  (d)  and  (e)  are  revised  and 
read  as  follows: 

§  273.6    Social  Security  Numbers. 

(a)  Requirements  for  participation. 
The  State  agency  shall  require  that  a 
household  participating  or  applying  for 
participation  in  the  Food  Stamp  Program 
provide  the  State  agency  with  the  social 
security  number  (SSN)  of  each 
household  member  or  apply  for  one 
before  certification.  If  individuals  have 
more  than  one  number,  all  numbers 
shall  be  required.  The  State  agency  shall 
explain  to  applicants  and  participants 
that  refusal  or  inability  to  provide  an 
SSN  will  result  in  disqualification  of  the 
individual  for  whom  an  SS.N  is  not 
obtained  in  accordance  with  paragraph 
(c)  of  this  section.  The  member  that  has 
applied  for  an  SSN  shall  be  allowed  to 
participate  for  30  days  from  the  first  day 
of  the  first  full  month  of  participation 
while  awaiting  receipt  of  the  SSN. 

*  *         «         *         • 

(b)  Obtaining  SSN's  for  food  stamp 
household  members.  *  *  * 

(2)  For  those  individuals  required  to 
provide  an  SSN  who  do  not  have  one. 
the  State  agency  shall  act  as  follows.  A 
State  agency  with  an  enumeration 
agreement  with  SSA  shall  either  require 
the  individual  to  apply  for  an  SSN 
through  the  State  agency  or  shall  allow 
the  individual  to  choose  between 
applying  through  the  State  agency  or  at 
SSA.  A  State  agency  without  an 
enumeration  agreement  shall  require  the 
individual  to  apply  for  an  SSN  at  SSA. 

(i)  If  an  individual  applies  through  the 
State  agency,  the  State  agency  shall 
complete  the  application  for  an  SSN, 
Form  SS-5.  *  *  * 

(ii)  If  an  individual  applies  at  the  SS.A, 
the  State  agency  shall  iiiform  the 
household  where  to  apply  and  what 
information  will  be  needed.  The  State 
agency  shall  suggest  that  the  household 
member  ask  for  proof  of  application 
from  SSA,  in  the  event  his  or  her 
application  is  not  processed  wrlthin  the 
30  day  time  period  described  in 
paragraph  (a)  of  this  section.  SSA 
normally  uses  the  Receipt  for 
Application  for  a  Social  Security 
Number,  Form  SSA-5028,  as  evidence 
that  an  individual  has  applied  for  an 
SSN.  State  agencies  may  also  use  their 
own  documents  for  this  purpose. 

*  •        *        •        • 

(c)  Failure  to  comply.  If  the  State 
agency  determines  that  a  household 
memberfs)  required  to  provide  an  SSN 
as  a  condition  of  eligibility  has  refused 
to  provide  it,  then  the  individual  without 
the  SSN  shall  be  ineligible  to  participate 
in  the  Food  Stamp  Program.  If,  at  the 
end  of  the  30  day  period  allowed  in 


p/dfagraph  (a)  of  this  section,  the  State 
agency  determines  that  a  household 
member  required  to  provide  an  SSN  has 
failed  without  good  cause  to  obtain  an 
SS.\,  the  individual  without  the  SSN 
shall  be  ineligible  to  participate.  The 
disqualification  applies  to  the 
individual(s)  for  which  the  SSN  is  not 
provided  a.nd  not  to  the  entire 
household.  The  earned  or  unearned 
income  of  an  individual  disqualified 
from  the  household  for  failure  to  comply 
with  this  requirement  shall  be  handled 
as  outlined  in  §  273.9(b)(3)  of  these 
regulations. 

(d)  Determining  good  cause.  In 
determining  if  good  cause  exists  for 
failure  to  comply  with  the  requirement 
to  provide  the  State  agency  with  an 
SS.N'.  the  State  agency  shall  consider 
information  from  the  household  member, 
the  Social  Security  Administration  and 
the  State  agency  (especially  if  the  State 
agency  was  designated  to  send  the  SS-5 
to  SSA  and  either  did  not  process  the 
SS-5  or  did  not  process  it  in  a  timely 
manner).  Documentary  evidence  or 
collateral  information  that  the 
household  has  applied  for  the  number  or 
made  every  effort  to  supply  SSA  with 
the  necessary  information  shall  be 
considered  good  cause  for  not 
complying  timely  with  this  requirement. 
If  the  household  member(s)  can  show 
good  cause  why  an  SSN  has  not  been 
obtained  in  ^  timely  manner,  they  shall 
be  allowed  to  participate  for  an 
additional  30  days.  If  the  household 
member(s)  applying  for  an  SSN  has  been 
unable  to  obtain  the  documents  required 
by  SSA,  the  State  agency  caseworker 
should  make  every  effort  to  assist  the 
individual(s)  in  obtaining  these 
documents. 

(e)  Ending  disqualification.  The 
household  member(3)  disqualified  may 
become  eligible  upon  providing  the  State 
agency  with  an  SSN. 


PART  274— ISSUANCE  AND  USE  OF 
FOOD  COUPONS 

1.  In  §  274.1.  paragraph  (a]  is  revised 
to  reads  as  follows: 

§274.1     State  agency  Issuance 
reponslbilitles. 

(a)  Basic  issuance  requirements.  Each 
State  agency  is  responsible  for  the 
timely  and  accurate  issuance  of  coupons 
to  eligible  households  in  accordance 
with  these  regulations.  Those 
households  comprised  of  elderly  or 
disabled  members  which  have  difficulty 
reaching  an  issuance  office  to  obtain 
their  regular  monthly  coupon  allotments 
shall  be  given  assistance  in  obtaining 
their  coupons.  State  agencies  shall  assist 


these  households  by  arranging  for  the 
mail  issuance  of  coupons  to  them,  by 
assisting  them  in  finding  authorized 
representatives  who  can  act  on  their 
behalf,  or  by  using  other  appropriate 
means.  The  Stale  level  agency  shall 
establish  an  issuance  and  accountability 
system  whi':h  will  insure  that  (1)  only 
certified  households  receive  benefits;  (2) 
coupons  are  accepted,  stored,  and 
protected  after  delivery  to  receiving 
points  within  the  State:  (3)  program 
benefits  are  timely  distributed  in  the 
correct  amounts:  and  (4)  coupon 
issuance  and  reconciliation  activities 
are  properly  conducted  and  accurately 
reported  to  FNS. 
***** 

2.  In  §  274.2.  paragraph  (e)(5)  is 
revised  and  reads  as  follows: 

§  274.2    Issuance  systems. 

***** 

[e]  ATP  issuance.  •  *  ♦ 

(5)  The  State  agency  may  mail  the 
ATP  to  the  household  or  may  use  an 
alternate  method  of  ATP  delivery, 
except  when  the  ATP  is  handled  as 
specified  in  paragraphs  (g)  or  (h)  of  this 
section.  When  the  ATP  is  mailed  to  the 
household  it  shall  be  mailed  in  a  first 
class,  nonforwarding  envelope.  The 
State  agency  may  also  use  certified  mail 
for  ATP  delivery,  and  shall  use  an 
alternate  method  of  ATP  delivery  for 
households  which  report  two  losses  of 
ATP's  through  the  mail  within  a  6  month 
period. 
***** 

(91  Stat.  958  (7  U.S.C.  2011-2029)) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.551.  Food  Stamps) 

Dated:  November  18, 1982. 
Robert  E.  Leard, 
Associate  Administrator. 

in  Ooc  82-32255  Filed  11-24-82:  8:45  am| 
BILUNQ  CODE  3410-30-M 


Agricultural  Marketing  Service 

7  CFR  Part  907 

[Navel  Orange  Reg.  S53] 

Navel  Oranges  Grown  In  Arizona  and 
Designated  Part  of  California; 
Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
the  quantity  of  fresh  California-Arizona 
navel  oranges  that  may  be  shipped  to 
market  during  the  period  November  26- 
December  2, 1982.  Such  action  is  needed 
to  provide  for  orderly  marketing  of  fresh 
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navel  oranges  for  this  period  due  to  the 
marketing  situation  confronting  the 
orange  industry. 

EFFECnve  DATE  November  28. 1982. 
FOR  FURTHER  MFOfOMATION  CONTACT: 
William  J.  Doyle.  202-447-5975. 
SUPPI.EMENTARV  MFOflMATION: 
Findings 

This  rule  has  been  reviewed  under 
USDA  procedures  and  Executive  Order 
12291  and  has  been  designated  a  "non- 
major"  rule.  The  Deputy  Administrator, 
Agricultural  Marketing  Service,  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  is  designed  to  promote 
orderly  marketing  of  the  California- 
Arizona  navel  orange  crop  for  the 
benefit  of  producers  and  will  not 
substantially  affect  costs  for  the  directly 
regulated  handlers. 

This  regulation  is  issued  under  the 
marketing  agreement,  as  amended,  and 
Order  No.  907.  as  amended  (7  CFR  Part 
907),  regulating  the  handling  of  navel 
oranges  grown  in  Arizona  and 
designated  part  of  California.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  This  action  is  based  upon  the 
recommendations  and  information 
submitted  by  the  Navel  Orange 
Administrative  Committee  and  upon 
other  available  information.  It  is  hereby 
found  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

This  action  is  consistent  with  the 
marketing  poUcy  for  1982-83.  The 
marketing  policy  was  recommended  by 
the  committee  following  discussion  at  a 
public  meeting  on  September  21.  1982. 
The  committee  met  again  publicly  on 
November  23. 1982.  at  Los  Angeles, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended  a  quantity  of 
navels  deemed  advisable  to  be  handled 
during  the  specified  week.  The 
committee  reports  the  demand  for  navel 
oranges  is  weak. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553).  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necesssary  to  effectuate  the 
declared  policy  of  the  Act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 


necessary  to  effectuate  the  declared 
pohcy  of  the  Act  to  make  this  regulatory 
provision  effective  as  specified,  and 
handlers  have  been  apprised  of  such 
provisions  and  the  effective  time. 

List  of  Sabiects  in  7  CFK  Part  907 

Marketing  agreements  and  orders, 
Cahfomia.  Arizona,  Oranges  (navel). 
1.  Section  907.853  is  added  as  follows: 

§  907.853    Navd  Orange  Regulattor  553. 

The  quantities  of  navel  oranges  grown 
in  Arizona  and  California  which  may  be 
handled  during  the  period  November  26, 
1982,  through  December  2.  1982.  are 
established  as  follows: 

(1)  District  1:  828.000  cartons; 

(2]  District  2:  Unlimited  cartons; 

(3)  District  3:  72.000  cartons; 

(4)  District  4;  Unlimited  carton.s. 

(Sees.  1-19,  48  Sut.  31.  as  amended;  7  U.S.C 

601-674) 

Dated;  November  24,  1982. 
D.  S.  Kur>'loski, 

Acting  Director,  Fru:l  and  Vegetable 
Division.  Agricultural  Marketing  Service 

BlLtMG  COOC  M10-03-M 


Rural  Electrification  Administration 
7  CFR  Part  1701 

Public  Information;  Appendix  A— REA 
Bulletins 

Note. — This  document  nn'sinally  appeared 
in  the  Federal  Register  for  Wednesday. 

November  24.  1982.  It  ig  reprinted  in  th:s  issue 
to  meet  requirements  for  publicdtion  on  the 
Tuesday/Friday  schedule  assigned  lo  the 
Rural  Elect.-ificution  Admimstiation. 

AGeMCr:  Rural  Electrification 
Administration.  USDA. 
action:  Fmai  rule. 

SUMMARY:  REA  hereby  amends 
Appendix  A— REA  Bulletins  by  revising 
REA  Bulletin  105-5,  "Fmancial 
Forecast — Electric  Distribution 
Systems."  This  revision  formalizes 
REA's  acceptance  of  finanaal  forecasts 
prepared  using  a  standard  computer 
program  in  heu  of  manually  prepared 
forecasts.  The  computer  program's 
design  has  been  tested  extensively  and 
found  acceptable  by  both  REA  and  its 
borrowers.  Use  of  the  computerized 
forecast  reduces  the  burden  of  work 
required  both  of  applicants  in  preparing 
and  revising  their  forecasts,  and  that  of 
REA  field  staff  members  who  assist  the 
applicants,  and  those  who  review  the 
completed  forecasts  as  part  of  the  loan 
making  process.  The  financial  forecast, 
formally  adopted  by  the  apphcant's 
board  of  directors,  presents  their 


financial  plans,  indicates  their  loan 
needs,  and  demonstrates  loan  feasibility 
to  REA  and  other  lenders.  It  also  serves 
as  a  long-range  planning  tool  in  the 
management  of  these  rural  electric 
utilities. 

EFFECTIVE  DATE:  October  8  1982. 

FOR  FURTHER  rNFORMATION  COKTACT 

Charles  R.  Weaver,  Director.  Electric 
Loans  and  Management  Division.  Rural 
Electrification  .^dministralion.  Room 
3342,  South  Building,  U.S.  Department  of 
.Agriculture,  Washington,  D.C.  20250. 
telephone  (202)  382-1900.  The  Final 
Regulatory  Impact  Statement  descnismg 
the  options  considered  in  developing  the 
final  rule  and  the  impact  of 
implementing  each  option  is  available 
on  request  from  thp  .}hcve-named 
individual. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

Information  c{)llection  and 
recordkeeping  n  quirements  contained 
in  this  regulation  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  the  provisions  of  44  U.S.C 
Chapter  35  and  have  been  assigned 
OMB  .No.  05:"2-(iKi)72. 

REA  regulations  are  issued  pursuant 
to  the  Rural  Electrification  Act  as 
amended  (7  U.S.C.  901  el  seq).  This  final 
action  has  been  reviewed  in  accordance 
with  ExecuUve  Order  12291,  Federal 
Regulation.  This  action  will  not  (1)  have 
an  annual  effect  on  the  economy  of  SlOO 
million  or  more;  (2)  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
result  in  significant  adverse  effects  on 
competition.  employTnent.  investment  or 
productivity  and  therefore  has  been 
determined  to  be  "not  major."  This 
action  does  not  fall  within  the  scope  of 
the  Regulatory  Flexibility  Ad  and  is  not 
subject  to  OMB  Circular  A-ftS  review 
This  program  is  listed  in  the  Catalog  uf 
Federal  Domestic  Assistance  as  10.850 — 
Rural  Electrification  Loans  ar.d  l.o.m 
Guarantees. 

Background — Tlie  pnor  revision  of 
this  bulletin  was  .November  2tJ,  1973. 
REA  has  a  continuing  need  to  assess 
borrower  loan  fund  requirements  and 
their  fmancial  feasibility.  This 
formalized  document  submitted  to  REA 
in  support  of  loans  helps  to  assure  REA 
that  each  borrower  is  committed  to  a 
reasonable,  prudent  plan  that  will  allow 
it  to  achieve  REA  program  objectives 
and  repay  its  REA  loan  as  agreed.  While 
there  are  many  factors  influencing  the 
quality  of  forecasting  done  by 
borrowers,  the  automated  system 
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contributes  to  the  quality  of  forecasts  by 
eliminating  mathematical  errors  as  well 
as  by  making  it  easier  for  managers  to 
keep  their  forecasts  current.  These 
benefits  should  be  permanent.  REA 
considered  options: 

1.  Continue  to  require  that  all 
forecasts  be  prepared  using  the 
Standard  REA  Forms  325  a-k.  This  was 
considered  an  unnecessary  and 
frivolous  requirement  putting  an  undue 
burden  on  the  applicant  when  a 
computer  prepared  equivalent  is 
available. 

2.  Another  option  would  be  for  REA  to 
prepare  its  own  forecast  for  loan 
purposes.  This  would  add  workload  to 
REA's  field  staff  and  duplicate  efforts 
borrowers  would  carry  on  for  their  own 
internal  financial  management  planning. 

A  Notice  of  Proposed  Rulemaking  was 
published  in  the  Federal  Register  on 
November  20,  1981,  Volume  46,  Number 
224.  page  57057.  However,  no  public 
comments  were  received  in  response  to 
the  notice. 

List  of  Subjects  in  7  CFR  Part  1701 

Administrative  practice  and 
procedure.  Electric  utilities.  Loan 
programs — energy. 

PART  1701— [AMENDED] 

7  CFR  Part  1701.  Appendix  A— REA 
Bulletins,  is  hereby  amended  by  revising 
REA  Bulletm  105-5,  "Financial 
Forecast — Electric  Distribution  System." 

Dated:  October  8,  1982. 
Jack  Van  Mark, 

Acting  Administrator. 

(FB  Doc,  82-32091  F.led  ll-23-»2.  9,45  im| 
BILUNG  COOC  3410-1fr-M 


Animal  and  Plant  Health  Inspection 
Service 


9  CFR  Part  51 
[Docket  82-061] 


Animals  Destroyed  Because  of 
Brucellosis;  Interim  Rule 

agency:  Animal  and  Plant  Health 
inspection  Service,  USDA. 
action:  Interim  rule. 

SUMMARY:  This  document  amends  the 
regulations  governing  the  payment  of 
indemnity  for  animals  destroyed 
because  of  burcellosis.  This  action  is 
needed  to  ensure  that  owners  of 
affected  bison  herds  who  participated  in 
the  brucellosis  eradication  program  will 
not  suffer  disproportionate  losses 
compared  to  owners  of  affected  cattle 
herds  and  to  ensure  that  adequate 
indemnity,  within  budgetary  constraints, 


is  paid  without  endangering  the 
effectiveness  of  the  brucellosis 
eradication  program.  The  intended 
effect  of  this  action  is  to  gain  the 
cooperation  of  the  bison  herd  owners  by 
establishing  an  indemnity  program  for 
biHon  affected  with  or  exposed  to 
burcellosis.  This  action  is  also  intended 
to  eliminate  overcompensation  of  cattle 
owners  by  returnmg  to  a  flat  rate 
indemnity  system,  thereby  encouraging 
cattle  owners  to  rid  their  herds  of 
brucellosis. 

DATES:  Effective  November  26, 1982. 
Comments  must  be  received  on  or 
before  January  25,  1983. 
ADDRESS:  Comments  to  Deputy 
Administrator.  VS.  APHIS.  USDA, 
Federal  Building,  Room  805,  6505 
Belcrest  Road.  Hyattsville,  MD  20782. 
301-43B-5961. 

FOR  FURTHER  INFORMATION  CONTACT: 
Or  A.  D.  Robb.  VS.  APHIS,  USD.-\, 
Federal  Building.  Room  805.  Hyattsville, 
MU  2n:"82.  301-436-5961. 
SUPPt^MENTARY  INFORMATION: 

Executive  Order  12291 

This  interim  rule  has  been  reviewed  in 

conformance  with  Executive  Order 
12291  and  has  been  determined  not  to  be 
a  "major  rule"  as  defined  in  E.  0. 12291. 
Based  on  mformation  compiled  by  the 
Department,  it  has  been  determined  that 
this  action  will  have  an  annual  effect  on 
the  economy  of  less  than  one  hundred 
million  dollars;  will  not  cause  a  major 
increase  in  costs  or  pnces  for 
consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  will  not 
have  a  significant  adverse  effect  on 
competition,  employment  or  investment, 
productivity,  innovation,  or  the  ability  of 
United  Stales-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Emergency  lustification 

Dr.  Billy  G.  Johnson,  Acting  Director, 
National  Brucellosis  Eradication 
Program.  Veterinary  Services,  Animal 
and  Plant  Health  inspection  Service 
(APHIS),  has  determined  that  an 
emergency  situation  exists  which 
warrants  publication  of  this  interim  rule 
without  opportunity  for  public  comment 
at  this  time.  Based  on  administration 
proposals  and  Congressional  action  to 
date,  it  is  anticipated  that  funds 
available  for  Brucellosis  eradication  in 
FY  83  will  be  cut.  in  addition,  the  interim 
rule  is  needed  in  order  to  halt  the 
current  overly  high  outlay  of 
appropriated  funds  via  indemnity 
payments  which  generally 
overcompensate  owners  of  affected 
cattle.  This  high  outlay  of  funds 


endangers  the  success  of  the  brucellosis 
eradication  program,  which  must  rely  on 
these  same  monies.  This  is  because  both 
indemnity  and  other  funds  for  the 
brucellosis  program  are  one 
appropriation,  and  therefore,  overly  high 
expenditures  for  one  purpose  takes 
money  needed  by  other  parts  of  the 
program. 

In  addition,  affected  bison  not 
currently  eligible  for  indemnity,  are 
creating  an  increasing  threat  to  the 
health  of  cattle  herds  in  States  which 
could  otherwise  qualify  for  Class  Free 
status.  This  situation  needs  to  be 
alleviated  as  soon  as  possible  by 
allowing  the  payment  of  indemnity  for 
bison,  thereby  encouraging  the 
elimination  of  these  reactor  bison  as  a 
disease  source. 

Finally,  as  bison  are  being  included  in 
the  indemnity  program,  provisions  must 
be  made  to  identify  them,  as  cattle  are 
identified,  so  that  proper  records  can  be 
kept  to  support  indemnity  payments. 
These  provisions  are  ni-eded  as  soon  as 
possible  to  allow  bison  indemnity 
payments  to  begin. 

In  addition,  a  provision  to  prohibit 
indemnity  payments  unless  all  reactors 
in  the  herd  are  removed  is  required 
immediately  to  halt  the  expenditure  of 
funds  when  it  does  not  further  the 
success  of  the  brucellosis  eradication 
program.  At  present,  some  claims  are 
made  for  animals  from  herds  which  still 
contain  reactors,  which  can  spread 
disease.  Therefore,  the  payment  of  these 
claims  serves  no  useful  purpose  to  the 
program. 

For  all  of  these  reasons  any  delay  in 
the  implementation  of  this  interim  rule 
will  severely  undermine  producer 
cooperation  in  the  National  Cooperative 
State-Federal  Brucellosis  Eradication 
Program  and  impair  its  effectiveness. 

Therefore,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  it  is  found  upon  good  cause 
that  notice  and  other  public  procedure 
with  respect  to  this  emergency  interim 
action  is  impracticable,  unnecessary  and 
contrary  to  the  public  interest,  and  good 
cause  is  found  for  making  this 
emergency  interim  action  effective  less 
than  30  days  after  publication  of  this 
document  in  the  Federal  Register. 
Comments  have  been  solicited  for  60 
days  after  publication  of  this  document, 
and  this  emergency  interim  action  is 
scheduled  for  review  so  that  a  final 
document  discussing  comments  received 
and  any  amendments  required  can  be 
published  in  the  Federal  Register  as 
soon  as  possible. 


1 J  M  I 
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Certification  Under  the  Regulatory 
Flexibility  Act 

Dr.  Harry  C.  Mussman,  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  is  because 
the  bison  herds  comprise  less  than  0.01 
percent  of  livestock  herds  in  the  United 
States,  that  is.  an  estimated  500  to  1,000 
herds  and  less  than  10  percent  of  those 
herds  are  affected  with  brucellosis. 
Also,  the  change  from  indemnity  rates 
that  vary  with  the  market  to  a  flat  rate 
will  affect  less  than  one  percent  of  the 
cattle  herds  in  the  United  States,  that  is, 
an  estimated  15,000  cattle  herds  from 
which  animals  are  removed  and 
destroyed  because  of  brucellosis  of 
those  herds.  Only  an  estimated  1 
percent,  or  150,  would  be  depopulated  in 
any  given  year.  The  other  99  percent  of 
cattle  herds  would  only  be  affected  in 
that  individual  reactors  would  be 
destroyed. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  (44  U.S.C.  3507). 
the  reporting  or  recordkeeping 
provisions  that  are  included  in  this 
interim  rule  has  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  They  are  not 
effective  until  OMB  approval  has  been 
obtamed. 

Background  Information 

Brucellosis  is  a  contagious,  infectious, 
and  communicable  disease  which 
affects  animals  and  man.  It  is  caused  by 
bacteria  of  the  genus  Brucella.  A 
National  Cooperative  State-Federal 
Brucellosis  Eradication  Program  to 
eliminate  brucellosis  from  cattle,  bison, 
and  swine  in  the  United  States  is  being 
carried  out  in  each  of  the  various  States. 
Tools  being  used  to  eradicate 
brucellosis  in  various  States  are  as 
follows:  Testing  of  cattle,  bison,  and 
swine  herds  for  brucellosis; 
identification  and  destruction  by 
slaughter  of  infected  and  exposed 
animals;  and  the  payment  of  indemnities 
to  owners  of  cattle  and  swine  destroyed 
because  of  brucellosis  pursuant  to  the 
regulations  in  9  CFR  Part  51. 

In  the  last  decade  raising  bison  as  a 
domestic  animal  has  growm  from  being 
merely  the  hobby  of  a  few  ranchers 
keeping  a  few  head  of  bison  on  small 
acreage,  to  being  a  business.  Reliable 
data  is  not  available  on  the  number  of 
bison  farms.  However,  estimates  range 
from  500  to  1,000  herds  in  the  United 
States. 

One  major  problem  in  the  bison 
business  is  that  suppliers  of  breeding 
bison  have  themselves  had  brucellosis 


affected  herds.  As  any  animal  from  an 
affected  herd  may  spread  the  disease  to 
its  new  herd,  sales  of  breeding  stock 
have  created  new  brucellosis  affected 
bison  herds.  As  with  cattle  and  swine 
herds  affected  with  brucellosis,  the 
cooperation  of  the  herd  owner  is 
essential  to  eradicate  brucellosis  in  the 
herd.  The  bison  herd  owner  is  currently 
discriminated  against  when  he  is 
required  to  follow  the  same  disease 
eradication  procedures  as  cattle  and 
swine  herd  owners,  but  is  not  paid 
indemnity,  which  would  partially 
reimburse  him  for  the  breeding  animals 
slaughtered  as  brucellosis  affected  and 
provide  an  incentive  for  prompt  removal 
of  diseased  bison  from  the  herd. 

Indemnity  is  primarily  paid  to  an 
owner  of  affected  animals  to  encourage 
the  herd  owner  to  cooperate  in  the 
timely  removal  of  infected  animals  from 
his  herd  or  in  the  case  of  herd 
depopulation,  to  remove  a  foci  of 
infection  in  an  otherwise  clean  area  and 
thereby  prevent  transmission  of 
brucellosis  to  nearby  susceptible  herds. 
In  1980  and  1981  brucellosis  indemnity 
regulations  were  changed  to  calculate 
an  indemnity  that  varies  with  the 
market  values  for  slaughter  and 
replacement.  This  was  accomplished  by 
amending  Part  51  on  June  27.  1930.  (45 
FR  43678):  February  23, 1981.  (46  FR 
13673);  and  October  16, 1981,  (46  FR 
50930).  These  amendments  char.g(>(i 
brucellosis  indemnity  payments  from 
being  payments  merely  for  timely 
removal  of  a  diseased  animal  to  a  way 
to  aid  the  herd  owner  in  replacing  his 
diseased  animals  with  disease  free 
animals. 

Numc-ous  problems  have  plagued  the 
brucellosis  indemnity  program  since 
June  27. 1980.  For  example,  reliable  data 
on  replacement  values  for  all  except 
dairy  cattle  was  not  developed  as 
expected.  Also,  overcompensation 
unavoidably  occurred  in  some  locations 
making  it  profitable  for  herd  owners  to 
m.aintain  the  disease  in  the  herd. 
Comments  have  been  received  from 
Federal  officials  and  State  officials  from 
a  number  of  States,  and  numerous 
mdustry  officials  expressing  concern 
with  overpayments.  They  have 
requested  a  flat  rate  system  be 
reinstituted  for  all  classes  of  cattle.  Two 
States  have  already  requested  that 
indemnity  payments  in  their  States  be 
made  at  flat  rates  similar  to  those  being 
promulgated  by  this  document. 
Eradication  of  brucellosis  is  the  goal  of 
the  program.  However,  the  financial 
incentive  to  induce  individual  herd 
owners  to  be  disease  free  has  caused  an 
intolerable  drain  on  appropriated  funds. 
to  the  point  where  the  true  goal  of  the 


program — eradication — is  being 
jeopardized. 

To  correct  these  problems  in  the 
indemnity  program,  the  Department  is 
reestablishing  fiat  rates  for  brucellosis 
indemnity.  Assessment  of  livestock 
values  indicates  that  reinstifution  of  the 
rates  in  effect  pnor  to  June  27,  1980,  with 
two  exceptions,  would  be  adequate  to 
encourage  timely  removal  of  infected 
and  exposed  cattle  and  bison  One 
exception  is  the  nonregistered  dairy 
cow.  Values  of  these  animals  rose 
rapidly  in  1978-and  1979,  but  rates  in 
effect  m  1980  reflected  values  of  1977. 
Therefore,  nonregistered  dairy  cattle 
indemnity  would  be  raised  to  S250  from 
$150.  Values  have  stabilized  during  1980, 
1981,  and  1982,  and  the  indications  are 
that  S250  would  provide  the  necessary 
incentive  for  timely  removal  of  affected 
nonregistered  dairy  cattle. 

Although  the  role  in  the  transmission 
of  brucellosis  of  the  exposed  female  calf 
under  6  months  of  age  nursed  by  a 
reactor  dam  is  not  fully  demonstrated, 
sufficient  knowledge  does  exist  to         < 
indicate  that  voluntary  removal  for 
slaughter  is  a  worthwhile  goal. 
Therefore,  the  present  flat  rate  of  $50. 
which  has  worked  better  than  the  1980 
rate  of  $25,  is  retained  for  such  calves. 

Analysis  of  .Alternatives 

Two  primary  goals  are  the  function  of 
this  action:  (1)  Adding  bison  to  the 
species  of  animals  eligible  for 
brucellosis  indemnity  payments;  and  (2) 
establishing  a  rate  system  for  indemnity 
payments  which  will  encourage  herd 
owners  to  rid  their  herds  of  brucellosis, 
without  financially  endangering  the 
brucellosis  eradication  program. 

Two  options  to  Goal  1  were 
considered: 

A.  Leave  the  regulations  as  they  are, 
applicable  only  to  cattle  and  swine; 

B.  Add  bison  at  a  flat  rate  per  head 
indemnity. 

Option  A  was  not  selected  since  it  is 
not  responsive  to  the  problem  of 
inequitable  treatment  of  the  bison 
industry  vis-a-vis  the  cattle  industry. 
which  has  arisen  since  raising  bison  has 
expanded  and  developed  from  primarily 
hobby  operations  to  big  business. 

Option  B  was  selected  since 
preliminary  studies  reveal  that  the 
difference  between  slaughter  value  and 
breeding  value  in  bison  is  similar  to  the 
difference  between  those  values  in 
nonregistered  beef  cattle.  Therefore,  the 
same  flat  rate  indemnity  can  be 
expected  to  provide  the  same  incentive 
for  timely  removal  of  affected  bison. 

Several  options  to  Goal  2  were  also 
considered: 
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A.  Leave  the  regulations  as  they  are 
without  changes; 

B.  Reestablish  flat  rate  indemnity  with 
the  intent  of  encouraging  cooperation 
and  the  timely  removal  of  affected 
cattle. 

Option  A  was  not  selected  since  the 
problems  would  only  worsen  with  time. 

Option  B  was  selected  since 
conservation  of  appropriated  funds  is 
imperative  in  order  not  to  jeopardize  the 
effectiveness  of  the  brucellosis 
eradication  program  and  since  the  flat 
rate  system  worked  well  for  many  years 
prior  to  1980. 

Cost-Benefit  Analysis 

Brucellosis  in  cattle  and  bison  is 
caused  by  infection  of  these  species  by 
Brucella  abortus.  Brucellosis  in  swine  is 
caused  by  Brucella  sui's.  Brucellosis  in 
goats  is  caused  by  Brucella  melitensus. 
All  three  organisms  cause  brucellosis  in 
humans.  All  are  capable,  under  certain 
conditions,  of  transmission  to  the  other 
species.  Brucella  melitensus  is  no  longer 
present  in  the  United  States.  To 
eliminate  the  health  and  economic 
ravages  of  brucellosis  from  the  United 
States  of  America,  Brucella  abortus  and 
Brucella  suis  must  also  be  eliminated. 

The  economic  impact  for  the  livestock 
owner  may  approach  20-40  percent  loss 
of  productivity  in  affected  herds.  Milk 
production  in  dairy  herds  is  reduced. 
The  reproductive  cycle  in  an  affected 
animal  can  be  lengthened  by  25  percent. 
resulting  in  fewer  calves.  Spontaneous 
abortions  also  increase,  again  resulting 
in  fewer  calves.  Calves  which  are  bom 
are  weak  and  stimted.  Finally  10-15 
percent  of  affected  animals  may  be 
rendered  permanently  sterile.  The 
incidence  of  brucellosis  in  humans  is 
now  very  low  and  found  primarily  in 
farm  workers,  slaughterhouse  workers, 
and  Cooperative  State-Federal 
Brucellosis  Program  workers.  However, 
brucellosis  in  affected  humans  is  a 
debilitating  disease.  In  a  few  cases 
brucellosis  becomes  chronic, 
progressing  from  onset  as  a  severe  flu- 
like disease  to  recurring  malarial-like 
disease,  eventually  leading  to  arthritis, 
heart  value  disease,  and,  in  some 
individuals,  severe  depression.  Because 
it  mimics  so  many  other  diseases, 
diagnosis  is  often  missed. 

An  eradication  program  by  USDA  in 
cooperation  with  the  States  is  in 
operation  to  eliminate  both  B.  abortus 
and  B.  suis.  The  recent  growth  in  raising 
bison  as  domesticated  animals  has 
raised  an  economic  problem  not 
heretofore  recognized.  Bison  owners  are 
required  to  follow  the  same  procedures 
to  eliminate  brucellosis  from  their  herds 
as  are  cattle  owners.  Yet  under  the 
present  regulations  governing  payment 


of  indemnity,  bison  owmers  cannot  claim 
indemnity,  as  can  cattle  and  swine 
owners,  and  this  causes  them  to  suffer 
unfair  economic  losses. 

There  are  definite  benefits  to 
including  bison  in  the  indenmity 
program.  Without  bison  indemnity,  there 
is  no  incentive  for  reactors  to  be 
disposed  of  in  a  timely  manner.  This 
results  in  increased  chances  of  exposure 
to  infection  for  domestic  cattle.  The 
availability  of  indenmity  would 
encourage  herd  owners  to  destroy 
infected  animals.  In  addition,  the 
greatest  numbers  of  domestic  bison  are 
in  States  having  zero  infection  or  less 
than  2.5  infected  herds  per  1,000  and 
where  the  transmission  or  brucellosis  to 
domestic  cattie  can  be  expected  to 
result  in  herd  depopulation  with 
indemnity.  Indemnity  payments  for  only 
200  nonregistered  beef  anitnals  would 
equal  the  total  maximum  expected  cost 
for  bison  indemnity  for  1  year. 
Indemnity  paid  for  even  fewer  numbers 
of  dairy  or  registered  cattie  would  equal 
this  cost  level.  In  addition,  the  bison 
problem  would  continue  to  exist  with  no 
chance  of  relief. 

The  cost  of  adding  bison  to  the 
indemnity  section  of  the  cooperative 
program  would  be  small.  Based  on 
statistics  concerning  bison  found 
infected  during  Fiscal  Years  1980  and 
1981,  it  is  anticipated  that  owners  of 
only  200  bison  would  need  to  be 
indemnified  per  year.  At  the  rate  of  $50, 
the  cost  would  be  $10,000. 

To  summarize,  the  annual  cost  of  the 
proposed  bison  indemnity  program  is 
estimated  at  $10,000  per  annum.  The 
benefits  would  be  reduced  need  for 
cattle  indemnity,  reduced  exposure  to 
brucellosis  by  cattle  and  humans,  and 
an  advance  in  eliminating  brucellosis  as 
an  economic  and  public  health  threat. 

To  reestablish  flat  rate  indemnity  for 
cattle  would  result  in  tangible  savings  to 
the  program.  The  estimated  savings  for 
nonregistered  beef  cattle  annually  is  $1J4 
million.  Nonregistered  dairy  cattie 
indemnity  is  estimated  to  be  $2  million 
less.  An  additional  savings  would  come 
from  indemnity  for  registered  cattle  at 
an  estimated  $2)^  million.  Total 
estimated  savings  is  $6  million. 
Intangible  benefits  would  be  a  renewed 
incentive  in  some  sections  of  the 
country  for  herd  owners  to  rid  their 
herds  of  infection  by  not  only  timely 
removal  of  reactors,  but  by  following 
other  management  practices  known  to 
aid  in  eliminating  the  disease  from 
herds.  These  are  the  sections  where 
overcompensation  occurs  under  the 
current  regulations,  thereby 
discouraging  herd  owners  from  freeing 
their  herds  of  brucellosis.  These 
intangible  benefits  would  have  cost 


reduction  benefits  as  well,  as  fewer 
reactors  would  have  to  be  indemnified 
and  herds  would  be  freed  of  the  disease 
sooner,  thereby  reducing  testing 
expenses. 

Regulations 

The  tide  of  Part  51  which  currentiy 
reads  "Cattle  Destroyed  Because  of 
Brucellosis",  is  amended  to  change  the 
word  "cattle"  to  "animals."  Not  only 
does  Part  51  already  have  provisions  for 
indemnifying  swine  as  well  as  cattle,  but 
this  document  adds  "bison." 

Part  51  deletes,  along  with  all 
references  to  it,  footnote  2,  which  refers 
to  average  fair  market  replacement 
values.  Any  reference  to  such  values  is 
removed.  Footnote  3  is  renumbered  2, 
along  with  all  references  to  it,  and  is 
amended  to  remove  references  to 
sections  within  Part  51  which  are 
removed  by  this  interim  rule.  In 
addition,  footnotes  4  through  7,  and  all 
references  to  them,  are  reniunbered  3 
through  6  respectively. 

Section  51.1(n),  "Herd  Depopulation" 
is  amended  to  clarify  wording,  to  add 
"or  bison"  after  the  word  "cattie"  to 
reflect  the  intent  to  include  bison  herds 
as  eligible  for  "herd  depopulation,"  and 
to  state  clearly  that  nonpregnant  heifers 
may  be  disposed  of  to  quarantined 
feedlots  without  indemnity  in  heu  of 
"immediate  slaughter."  Such  heifers  are 
sometimes  more  valuable  for  feedlot 
purposes  than  for  slaughter  piuposes. 
Permitting  such  movement  brings  more 
money  to  the  owner,  reduces  overall 
indemnity  for  the  Department,  and  at 
the  same  time  empties  the  farm  of  all 
cattle.  Quarantined  feedlot  cattle  must 
all  be  slaughtered  on  leaving  the 
quarantined  feedlot  so  the  risk  of 
exposure  from  these  heifers  is  extremely 
remote.  Such  disposal  therefore  benefits 
both  the  owner  and  the  Department 
while  at  the  same  time  advances  the 
eradication  program. 

Section  51.1(u)  "Herd  Known  to  be 
Affected",  is  amended  to  make  it  clear 
that  a  "herd  known  to  be  affected"  is  a 
herd  which  has  had  a  brucellosis  reactor 
and  which  is  still  quarantined  by  the 
State.  The  finding  of  a  reactor  makes  the 
herd  a  "herd  known  to  be  affected". 
Program  standeirds  require  the  State  to 
quarantine  such  a  herd.  The  designation 
as  a  "herd  known  to  be  affected" 
continues  until  the  herd  qualifies  for  and 
is  released  frt)m  quarantine  by  the  State 
animal  health  official. 

Section  51.1(v)  "Animals",  is  amended 
to  include  bison.  This  is  needed  to 
account  for  the  fact  that  bison  are  being 
added  to  the  indemnity  program. 

Current  5  51.1(cc),  "average  fair 
market  replacement  value",  (dd) 
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"average  fair  market  slaughter  value", 
and  (ee)  "actual  salvage  value"  are 
removed  as  they  are  not  needed  under 
the  flat  rate  indemnity  procedures.  Also, 
paragraph  (ff)  is  renumbered  (cc). 

In  §  51.3,  "Payment  to  owners  for 
animals  destroyed",  §  51.3(a),  is 
amended  to  reestablish  language  and 
rates  used  prior  to  June  27, 1980,  vi'ith 
the  exception  of  increasing  to  $250  the 
rate  for  nonregistered  dairy  cattle, 
increasing  to  $50  the  rate  for  exposed 
female  calves,  and  making  bison  eligible 
for  indemnity.  The  need  for  this 
amendment  to  Part  51  was  discussed 
previously  in  this  supplementary 
information  section. 

In  §  51.5,  "Identification  of  Animals  to 
be  destroyed  because  of  brucellosis," 
subsection  (b)  is  amended  to  insert  "and 
bison"  following  the  word  "cattle" 
wherever  if  appears.  Bison  are  required 
to  be  identified  in  the  same  manner  as 
cattle.  Section  51.5fa)  refers  to  the  time 
limit  for  identification  of  animals. 
Section  51.5(a)  is  amended  by  adding  a 
provision  for  the  Deputy  Administrator 
to  extend  the  time  limit  when  Acts  of 
God  prevent  or  delay  identification.  This 
would  be  consistent  with  §  51.6,  which 
already  allows  for  such  a  time  extension 
in  the  case  of  Acts  of  God  which  prevent 
or  delay  slaughter  or  destruction  of 
animals.  Finally.  S  51.5  is  amended  to 
provide  that  official  seals  applied  to 
vehicles  transporting  exposed  animals 
from  herds  scheduled  for  depopulation 
to  slaughter,  may  only  be  removed  by  a 
Veterinary  Services  representative, 
State  representative,  accredited 
veterinarian,  or  by  other  persons 
authorized  for  this  purpose  by  a 
Veterinary  Services  representative.  This 
precludes  tampering  with  such 
shipments  and  possible  spread  of 
brucellosis. 

Section  51.6.  "Destruction  of  Animals; 
time  limit  for  destruction  of  animals",  is 
amended  to  add  a  subsection  (b)  for 
bison.  Current  subsections  (b)  and  (c) 
are  redesignated  (c)  and  (d), 
respectively.  Bison  are  frequently 
slaughtered  in  small  custom  slaughtering 
establishments  not  subject  to  Federal  or 
State  inspection.  It  is  not  intended  by 
this  action  to  require  slaughtering 
procedures  which  are  not  normal  to  the 
domestic  bison  producing  industry.  The 
amendment  would  recognize  usual 
slaughtering  methods  by  providing  that 
bison  can  be  sold  under  permit  to  a 
State  or  Federal  slaughtering 
establishment  approved  by  the  Deputy 
Administrator  for  the  purpose,  or  sold  to 
a  stockyard  approved  by  the  Deputy 
Administrator  for  sale  to  such  a 
slaughter  establishment,  or  that  the 
Deputy  Administrator  may  approve  such 


other  bison  slaughtering  establishments 
as  may  be  deemed  necessary. 

Sections  51.7  and  51.8  are  removed  as 
they  are  no  longer  necessary  with  flat 
rate  indemnity.  As  stated  in  present 
footnote  3,  which  is  renumbered  2,  the 
maximum  rate  of  indemnity  would  be 
paid  for  all  animals  as  long  as  funds  are 
available,  the  State  or  area  is  not  under 
Federal  quarantine,  the  State  requests 
payment  of  Federal  indemnity,  and  the 
State  does  not  request  a  lower  rate. 
Sections  51. 9.  51.10.  51,11  and  51.12  are 
redesignated  as  §§  51.7.  51.8,  51  9.  and 
51.10.  respectively.  New  section  |  51.7 
does  contain  some  important  guidelines 
for  determining  eligibility  for  registered 
idemnity,  and  pertinent  wording  is 
added  to  the  new  §  51.7  "claims  for 
iridemnity"as  a  new  subsection  (b).  The 
current  wording  is  designated  as 
§  51.7(a). 

Section  51.9,  "Claims  not  allowed",  is 
amended  to  add  a  new  subsection  (g),  to 
provide  that  no  claims  will  be  paid  if 
any  known  reactors  remain  in  the  herd. 
This  condition  is  designed  to  halt  the 
occurrence  of  herd  owners  destroying 
only  some  of  their  reactors,  leaving  the 
others  in  the  herd,  where  thny  pose  a 
continuing  threat  of  infection.  This 
practice  defeats  the  purpose  of  the 
entire  brucellosis  eradication  progrum. 
and  of  the  indemnity  program 
specifically.  Therefore,  APHIS  believes 
it  must  be  stopped. 

List  of  Subjects  in  9  CFR  Fart  51 

.■\nimal  diseases.  Bison,  Indemnity 
Payments,  Brucellosis. 

For  the  reasons  set  forth  in  the 
preamble.  Part  51,  title  9,  code  of  Federal 
Regulations  is  amended  as  follows; 

1.  The  title  is  amended  to  read: 

PART  51— ANIMALS  DESTROYED 
BECAUSE  OF  BRUCELLOSIS 

2.  In  §  51.1,  footnote  2,  and  all 
references  to  it,  and  paragraphs  (cc), 
(dd),  and  (ee)  are  removed;  paragraph 
(ff)  is  renumbered  (cc);  and  paragraphs 
(n),  (u),  and  (v)  are  revised  to  read  as 
follows; 

§  51.1     Definitions. 

***** 

(n)  Herd  Depopulation.  Removal  by 
slaughter  or  other  means  of  destruction 
of  all  cattle,  bison,  or  swine  in  a  herd  or 
from  a  specific  premises  or  under 
common  ownership  prior  to  restocking 
such  premises  with  new  animals,  except 
that  steers  and  spayed  heifers  or 
barrows  and  gilts  maintained  for  feeding 
purposes  may  be  retained  on  the 
premises  if  the  Veterinarian  in  Charge 
finds  such  retention  to  be  compatible 
with  eradication  efforts.  The 


Veterinarian  in  Charge  may  also  permit 
removal  of  nonpregnant  heifers,  without 
payment  of  indemnity,  to  Quarantined 
Feedlots  m  lieu  of  unmediate  slaughter. 
*         •        *         *        « 

(u)  fJerd  known  to  be  affected.  Any 
herd  in  which  any  animal  has  been 
classified  as  a  brucellosis  reactor  and 
which  has  not  been  released  from 
quarantine. 
«         •         •         *         • 

(v)  Animals.  Cattle,  bison,  and 
breeding  swine. 

3.  Footnotes  3.  4.  and  5.  are 
renumbered  footnotes  2.  3.  and  4. 
respectively;  all  references  to  footnotes 
3.  4,  and  5  are  amended  to  refer  to 
footnotes  2,  and  3,  and  4,  respectively 
and  new  footnote  2  is  revised  to  read  as 
follows; 

'The  Deputy  Administrator  shall  authorize 
payment  of  federal  indemnity  by  the 
Department  at  the  applicable  maximum  per 
head  rate  in  §  51  3:  fa)  As  long  as  sufficient 
funds  appropriated  by  Congress  appear  to  be 
available  for  this  purpose  for  the  remainder 
of  the  fiscal  year:  (b)  In  States  or  areas  not 
under  federal  quarantine:  (c)  In  States 
requesting  payment  of  federal  indemnity;  and 
(d)  In  States  not  requesting  a  lower  rate. 

4.  Section  51.3(a)  is  revised  to  read  as 

follows: 

§51.3     Payment  to  owners  tor  animals 
destroyed. 

(dj  Cattle  and  bison.  The  Deputy 
Administrator  may  authorize  *the 
payment  of  federal  indemnity  by  the 
Department  to  any  owner  whose  cattle 
or  bison  are  destroyed  as  affected  with 
brucellosis. 

(1)  Brucellosis  reactor  cattle  and 
bison.  The  Deputy  Administrator  may 
authorize  *the  payment  of  Federal 
indemnity  by  the  Department  to  owners 
whose  cattle  or  bison  are  destroyed  as 
brucellosis  reactors.  The  indemnity  sha:! 
not  exceed  $250  for  any  registered  cattle 
or  $5u  for  any  nonregistered  cattle  or 
bison,  except  that,  for  nonregistered 
dairy  cattle  the  indemnity  shall  not 
exceed  $250.  and  except  that  in  Alaska. 
Hawaii.  Puerto  Rico,  and  the  Virgin 
Islands  indemnity  shall  not  exceed  $250 
for  any  registered  cattle  or  $150  for  any 
nonregistered  cattle  or  bison,  except 
that,  for  nonregistered  dairy  cattle  the 
indemnity  shall  not  exceed  $250,  F>rior  to 
payment  of  indemnity,  proof  of 
destruction  '  shall  be  furnished  to  the 
veterinarian  in  charge. 

(2)  Herd  depopulation,  The  Deputy 
Administrator  may  authorize  '  the 
payment  of  Federal  Indemnity  by  the 
Department  to  aoy  owner  whose  herd  of 
cattle  or  bison  is  destroyed  because  of 
brucellosis.  The  indemnity  shall  not 
exceed  $250  for  any  registered  cattle  tir 
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$50  for  any  nonregistered  catUe  or  bison, 
except  that,  iar  nonregistered  dairy 
cattle  the  indemnity  shall  not  exceed 
S250,  and  except  that,  in  Alaska. 
Hawaii,  Puerto  Rico,  and  the  Virgin 
Islands  indemnity  shall  not  exceed  $250 
for  any  registered  cattle  or  $150  for  any 
nonregistered  cattle  or  bison,  except 
that,  for  nonregistered  dairy  cattle,  the 
indemnity  shall  not  exceed  $250. 
Indemnity  payment  shall  only  be  made 
for  brucellosis-exposed  cattle  and  bison 
or  for  cattle  and  bison  from  a  herd 
known  to  be  affected,  and  only  when 
the  Deputy  Administrator  determines 
that  the  destruction  of  all  cattle  and 
bison  in  the  herd  will  contrib;ute  to  the 
brucellosis  eradication  program.  Prior  to 
payment  of  indemnity,  proof  of 
destruction  '  shall  be  furnished  to  the 
veterinarian  in  charge.  Indemnity  will  be 
paid  for  reactor  animals  in  accordance 
with  §  51.3(a)(1). 

(3)  Exposed  female  calves.  The 
Deputy  Administrator  may  authorize  ' 
the  payment  of  Federal  indemnity  to  any 
owner  whose  exposed  female  calf  or 
calves  are  destroyed  because  of 
brucellosis.  The  indemnity  for  such 
animals  shall  not  exceed  $50  per  head. 
Indemnity  payments  shall  be  made  only 
for  exposed  female  calves  and  only 
when  the  Deputy  Administrator 
determines  that  the  destruction  of  such 
calves  will  contribute  to  the  brucellosis 
eradication  program.  Prior  to  payment  of 
indemnity,  proof  of  destruction  shaU  be 
furnished  to  the  veterinarian  in  charge. 

5.  Section  51.5  (a)  and  (b)  are  revised 
to  read  as  fallows: 


S51.5    WantNleatlon  Of  animals  to  b« 
d— troyd  bscsuss  of  bnifiosls. 

(a)  The  claimant  shall  be  responsible 
for  insuring  that  any  animal  for  which 
indemnity  is  claimed  shall  be  identifled 
in  accordance  with  the  provisions  of  this 
section  within  15  days  after  having  been 
classified  as  a  reactor  or  for  any  other 
animal  subject  to  this  part  within  15 
days  after  having  been  condemned.  The 
veterinarian  in  charge  may  extend  the 
time  limit  to  30  days  when  a  request  for 
such  extension  is  received  by  him  prior 
to  the  expiration  date  of  the  original  15 
day  period  allowed,  and  when  he 
determines  that  the  extension  will  not 
adversely  affect  the  brucellosis 
eradication  program;  and  except  further, 
that  the  Deputy  Administrator  shall 
upon  request  in  specific  cases,  extend 
the  time  limit  beyond  the  30-day  period 
when  unusual  or  unfraeseen 
circumstances  occur  which  prevent  or 
hinder  the  identification  qf  the  animals 
within  the  30-day  period,  such  as,  but 
not  limited  to,  floods,  storms,  or  other 
Acts  of  God  which  are  beyond  the 


control  of  the  owner,  or  when 
identification  is  delayed  due  to 
requirements  of  another  Federal 
Agency. 

(b)  Cattle  and  bison  shall  be  identified 
by  branding  the  letter  "B"  on  the  left  jaw 
not  less  than  2  nor  more  than  3  inches 
high  and  by  tagging  with  an  approved 
metal  tag  bearing  a  serial  niunber  and 
description  "U.S.  Reactor"  or  a  similar 
State  reactor  tag  suitably  attached  to  the 
left  ear  of  each  animal;  Provided, 
However,  That  in  lieu  of  branding  with 
the  letter  "B"  and  tagging  with  an 
approved  metal  tag,  reactors  and 
exposed  cattle  and  bison  in  herds 
scheduled  for  herd  depopulation,  may 
be  identified  by  USDA  approved 
backtags  and  either  accompanied 
directly  to  slaughter  by  a  Veterinary 
Services  or  State  representative  or 
moved  directly  to  slaughter  in  vehicles 
closed  with  official  seals.  Such  official 
seals  may  only  be  removed  by  a 
Veterinary  Services  representative. 
State  representative,  accredited 
veterinariaxi,  or  by  other  persons 
authorized  for  this  purpose  by  a 
Veterinary  Services  representative. 

6.  In  §  51.6.  footnotes  6  and  7  are 
renumbered  5  and  6,  respectively,  and 
all  reference  to  footnotes  6  and  7  are 
changed  to  references  to  footnotes  5  and 
8.  respectively;  and  §  51.6  is  amended  to 
redesignate  and  renumber  paragraphs 
(b)  and  (c)  as  (c)  and  (d)  respectively; 
and  to  add  a  new  paragraph  fb)  to  read 
as  follows: 

§  51.6    Destruction  of  animals;  tims  limit 
for  destruction  of  animats. 


8.  New  S  51.7  is  amended  by 
redesignating  the  text  as  paragraph  (a) 
and  adding  a  new  paragraph  (b]  to  read 
as  follows: 

§  51.7    Claims  for  indemnity. 


(b)  Bison.  The  claimant  shall  be 
responsible  for  insuring  that  bison 
subject  to  this  part  shall  be  sold  under 
permit  to  a  State  or  Federal  slaughtering 
establishment  approved  by  the  Deputy 
Administrator  for  this  purpose  or  to  a 
stockyard  approved  by  the  Deputy 
Administrator  for  sale  to  such  a 
slaughtering  establishment.  Provided, 
However,  That  the  Deputy 
Administrator  may  approve  such  other 
bison  slaughtering  establishments  as 
may  be  deemed  necessary  to  accomplish 
destruction  of  bison  subject  to  this  pari. 
*        •        *        *        • 

§§51.7  and  51 J    (Ftamovsd] 

§§51^.51.10,51.11.51.12    [nsdeslgnfd 
as  SS  51.7, 51  J,  51  J,  snd  51.10] 

7.  Sections  51.7  and  51.8  are  removed 
from  Part  51.  Sections  51.9,  51. la  51.11 
and  51.12  are  amended  by  redesignating 
them  as  SS  51.7.  51.8,  51.0,  and  51.10. 

respectively. 


(b)  Cattle  presented  as  registered 
shall  be  accompanied  by  their 
registration  papers  issued  in  the  name  of 
or  transferred  by  the  registered  breed 
association  to  the  name  of  the  owner  or 
shall  be  paid  for  as  nonregistered  cattle: 
Provided,  however.  That  if  the 
registration  papers  are  not  available 
because  they  have  been  sent  to  an 
association  for  transfer  of  ownership  or 
if  the  cattle  are  less  than  1  year  old  and 
unregistered,  the  Veterinarian  in  Charge 
may  grant  a  reasonable  time  of  not  more 
than  30  days  for  the  presentation  of  their 
registration  papers:  Except  that  the 
Deputy  Administrator  may  extend  the 
period  an  additional  30  days  upon 
receipt  of  a  request  from  the  owner 
within  the  original  30-day  period,  when 
the  owner  can  show  to  the  satisfaction 
of  the  Deputy  Administrator  that  the 
inability  to  produce  the  certificate 
within  such  30-day  period  is  due  to 
circumstances  beyond  the  owner's 
control. 


9.  New  S  51.9  is  amended  by  revising 
paragraphs  (c)  and  (e);  and  by  adding  a 
new  paragraph  (h)  to  read  as  follows: 

§  51.9    Claims  not  sNowad. 

(c)  If  all  cattle,  bison,  and  swine 
eligible  for  testing  in  the  claimant's  herd 
have  not  been  tested  for  brucellosis 
under  Veterinary  Services  or  State 

supervision. 

*  4  *  •  • 

(e)  If  the  animals  are  classified  as 
reactors  and  are  unofficial  vaccinates, 
unless  there  is  either  a  record  of  a 
negative  official  test  made  not  less  than 
30  days  following  the  date  of  unofficial 
vaccination  or  unless  other  Veterinary 
Services  approved  tests  show  the 
unofficial  vaccinates  are  affected  with 
virulent  Brucella. 


(h)  If  any  known  reactors  remain  in 
the  herd. 

(Sees.  3.  4.  5, 11.  and  13,  23  Stat.  32,  as 
amended;  lecs.  1  and  2.  32  Stat  791-792.  as 
amended:  sec.  3.  33  Stat  1265,  as  amended; 
sec.  3,  76  Stat  130  (21  U.S.C.  111-113, 114. 
114a-l.  12a  121, 125, 134b}  37  FR  28464,  2iM77: 
36  FR  19141) 

All  written  submissions  made 
pursuant  to  this  interim  rule  will  be 
made  available  for  public  inspection  at 
the  Federal  Building,  6505  Belcrest  Road. 
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Room  805,  Hyattsville,  Maryland,  during 
regular  hours  of  business  (8  ajn.  to  4;30 
pjn.,  Monday  to  Friday,  except 
holidays)  in  a  manner  convenient  to  the 
public  business  (7  CFR  1.27(b)). 

Commentfi  submitted  should  bear  a 
reference  to  the  date  and  page  number 
of  this  issue  in  the  Federal  Register. 

Done  at  Washington,  DC  this  23rd  day  of 
November  1982. 

|.  K.  Atwell, 

Deputy  Administrator.  Veterinary  Sen-ices 

|KR  Doc  ll2-^2«aB  Filed  11  24-82  8:4.^  ani] 
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NATIONAL  CnEDIT  UNION 
ADMINISTRATION 

12CFRCh.  Vli 

Examination  for  Compliance  With 
State  Uficteimed  Property  Laws; 
Interpretive  Ruling  and  Polny 
Statement 

agency:  National  Credit  Union 
Admimstration  fNCUA). 
ACTION:  Final  Interpretive  Ruling  and 
Policy  Statement  (IRPS)  82-4. 

SUMMARY:  This  interpretive  Ruling  and 
Policy  Statement  designates  certain 
state  authorities  to  conduct  inspections 
of  Federal  credit  union  recordt  to 
determine  complianoe  with  slate 
unclaimed  property  laws  when  there  is 
reasonable  cause  to  believe  that  a 
Federal  credit  union  has  not  complied 
with  such  laws.  It  also  sets  forth  the 
NCUA's  position  on  errforcement 
jurisdiction  and  fees  for  inspections. 
EFFECTIVE  DATE:  November  26, 1982. 
ADDRESS:  National  Credit  Union 
Administration,  1776  G  Street,  NW., 
Washington,  D.C.  20456. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Engel,  Assistant  General 
Counsel,  Department  ai  Legal  Services, 
at  the  above  address.  Telephone  (202) 
357-1030. 

SUPPLEMENTARY  WFOfMMTtaN:  At  its 
June  16, 1982,  meeting,  the  NCUA  Board 
issued  for  public  comment  a  propo»ed 
Interpretive  Ruling  and  Policy  Statement 
(IRPS)  regarding  stale  examination  of 
Federal  credit  union  (FCU)  records  for 
purposes  of  determining  cangilianoe 
with  state  ooclaimed  property  laws.  (47 
FR  26S42,  June  22. 1982.)  The  "proposed 
IRPS  de«^Qated  those  state  a^ncies 
authorized  under  state  law  to  conduct 
unclaimed  property  inapections  as 
representatives  of  the  NCUA  Board  for 
purposes  of  determining  compliance 
with  those  laws.  In  addition,  the  NCUA 
Board  set  iorth  its  position  thai 
enforcement  of  those  laws  remains 
exclusively  within  the  jurisdiction  of  the 


Board,  and  that  FCU's  were  not  subject 
to  the  imposition  ai  fees  by  the  state  for 
the  inspection. 

Twenty^four  comments  were 
submitted:  19  from  FCUs,  4  from  trade 
associations,  and  1  from  a  state 
department  of  revenue.  (One  state 
agency  submitted  e  copy  of  its 
unclaimed  property  reporting  form  but 
did  not  comment  on  the  proposed  IRPS.) 
Of  the  24  comments.  20  opposed  the 
proposal  and  4  were  generally 
supportive. 

Analysis  of  CoimnentB 

1.  Designation  of  State  Agencies 

The  overall  objection  to  the  IRPS  was 
that  no  slate  should  have  the  authorry 
to  examine  an  FCU's  records  While 
some  conmienters  objected  to  stote 
examinations  strictly  as  a  matter  of 
principle,  most  felt  that  IRPS  would 
have  a  precedential  effect  that  would 
lead  to  examinations  by  numerous  other 
stale  agencies.  Once  one  state  agency 
was  allowed  access  to  FCU  records. 
states  would  be  encouraged  to  ciaim 
authority  to  conduct  other  type*,  of 
compliance  examinations  and  any 
argument  as  to  .NCUA's  exciusive 
examination  power  wouid  be  weakened. 

In  addition  to  a  claim  that  tht  door 
wouid  be  open  for  other  exdminations, 
several  commenters  exprcFsed  cnncem 
that  the  state  would  engage  in  fishing 
expedibons  and  would  impose 
additional  operational  burdens  on 
FCU'fi,  e.g.,  FCU  staff  tune,  because 
stjte  examiners  may  not  be  familiar 
with  a  credit  union's  operLticns  Other 
commenters  considered  the  action 
contrary  to  the  dual  charlpring  :  oncept 
and/or  a  relegation  by  the  NCUA  Board 
of  its  responsibility  ar.d  authonty  Two 
commenters  recognized  the  authnritv-  of 
the  Board  to  dpsignate  any  person  to 
examine  FCU  records  but  disagr€>ed 
with  this  action  for  several  of  the  above 
stated  reasons.  They  were  also  of  the 
view  that  a  designation  should  onh-  be 
made  when  there  is  a  strong  showing  of 
need. 

The  NCUA  Board  is  not  convinced 
that  the  designation  of  a  state  agency  in 
this  instance  i^ill  establish  an 
undesirable  preoederrt.  In  fact  it  is 
believed  that  by  exercising  its 
designation  authority  under  the  Federal 
Credit  Union  Act.  the  NCUA  Board  has 
strengthened  its  position  vis-a-vis 
previous  policy.  In  the  past,  NCUA  did 
not  object  to  state  inspections;  a 
position  that  could  t>e  viewed  m  a 
judicial  forum  as  a  recognition  of  state  * 
examination  authority  in  areas  in 
addition  te  unclaimed  property.  Now. 
hovwver,  the  Board  hat  specifically 
exercised  <me  of  its  statutory-  powers  to 


designate  a  particalar  party  to  conduct 
an  examinabon  for  a  particular  purpose 
in  a  matter  in  which  that  party  has  a 
partjculfu-  interest.  The  diapoaition  of 
unclaimed  property  has  been  recogmzed 
as  a  legitimate  interest  of  the  states  The 
NCUA  Board  is  also  of  the  opinion  that 
inherent  in  its  desi^ation  authority  ii> 
the  authority  to  withdraw  that 
designation  should  for  example >  a 
particular  state  agency  abuse  its 
authority  m  the  exammation  process. 
The  NCUA  Board  has  no  reason  to 
beheve  that  state  agencies  will  act  in 
any  manner  that  would  cause  undue 
hardship  for  FCL's.  The  Board  is 
confident  that  state  inspections  will  v.o\ 
be  used  as  f.shmg  expeditions,  .Although 
additional  FCLT  staff  time  will  he 
involved,  the  Board  is  not  convmccri 
that  It  will  be  unreasonable  or 
burdensome  State  personnel  have  long 
been  invoked  in  inspecting  the  records 
of  other  t^-pes  of  institutions  and 
"unfjmiliarity"  with  FCL"s  \h  not 
considered  a  persuasive  argument  to 
preclude  state  inspHJCtions. 

2.  Basis  for  hiBpection 

Two  commenters  were  concerned  that 
the  proposal  may  be  viewed  as  a 
preemption  by  NCl'.A  of  slate  law 
prerequisites  for  an  inspection  of 
records.  Their  objection  was  that  since 
most  state  unclaimed  property  laws 
require  there  be  a  reasonable  cause  to 
believe  that  an  institution  has  not 
complied  with  the  unclaimed  property 
law  before  an  examinalion  can  be  made, 
states  may  view  NCUA  s  designation  as 
preempting  that  state  law  requirement. 

This  point  i.s  we!!  laker  and  the  Board 
had  no  intent  to  preempt  sucii  a  sihte 
law  requirement.  The  Board  is  of  the 
opinion  that  such  a  requirement  is 
appropriate  and  should  relieve  the 
conrrrns  of  other  commenters  as  to 
unreasonable  burden  The  .N'CU.A  Board. 
therefore,  has  included  'reasonable 
cause  to  beheve'  language  m  the  IRPS. 
.Additionally,  the  Board  looked  to  the 
recent  statutory  amendment  permitting 
state  examinabon  of  national  bank 
records  for  unclaimed  property  law 
comphance  Substantially  identical 
language  has  been  used  in  the  IRl^ 
including  the  statejnents  that  the  rev  lew 
of  records  be  at  reasonabJe  times  and 
upon  reasonable  notice  to  a  Federal 
credit  union. 

One  of  the  commenterB  also  suggested 
that  8  probable  cause  standard  be  used 
as  a  basis  for  a  state  mspection,  rather 
than  "reason  to  believe".  t>ccauBe  state 
unclaimed  property  laws  prescribe 
criminal  penalties.  It  is  the  Board's 
understanding  that  crunmal  penalties 
are  m^tosed  for  willful  refusal  to  deliver 
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abandoned  property  to  the  state,  rather 
than  for  failure  to  report  or  deliver.  The 
Board  is  not  convinced  that  a  "higher" 
standard  should  apply  to  FCU's  than  to 
other  types  of  institutions. 

3.  Enforcement 

A  large  majority  of  commenters 
agreed  that  enforcement  of  state 
unclaimed  property  laws  is  properly  a 
function  of  NCUA.  The  NCUA  Board 
believes  that  its  position  on  enforcement 
authority  is  primarily  supported  by  §  206 
of  the  Federal  Credit  Union  Act  and  by 
the  existence  of  a  dual  system  of  credit 
unions.  In  addition,  there  is  no 
indication  that  Congress,  when 
amending  the  Federal  law  applicable  to 
national  banks,  considered  extending 
state  examination  authority  to  include 
enforcement  authority  even  though  such 
an  issue  would  normally  be  associated 
with  examining  for  comphance. 

The  final  IRPS,  therefore,  retains  the 
NCUA  Board's  statement  on 
enforcement  authority.  If  violations  of 
state  law  occur  and  the  matter  cannot 
be  resolved  informally  between  the 
parties,  the  state  should  report  such 
violations  to  NCUA  for  appropriate 
action.  The  imposition  of  fines  and 
penalties  under  state  law  would  fall 
within  NCUA's  enforcement  jurisdiction. 

4.  Fees 

The  proposed  IRPS  provided  that 
FCU's  were  not  subject  to  the  imposition 
of  fees  for  a  state  inspection.  A  few 
commenters  did  not  address  this  issue 
or  did  not  specifically  agree  or  object  to 
it.  Most  commenters  agreed  with  the 
position.  The  NCUA  Board,  however, 
has  reconsidered  the  issue  and  believes 
that  a  fee  may  be  appropriate  in  certain 
situations. 

State  law  normally  provides  that  a  fee 
to  cover  the  cost  of  an  inspection  or 
examination  will  be  imposed  only 
where,  after  an  inspection  has  been 
made,  it  is  determined  that  the  party 
inspected  has  not  complied  with  the 
state  law.  The  Board  believes  that 
where  a  state  has  reasonable  cause  to 
believe  that  an  FCU  has  not  complied 
with  state  law,  it  conducts  an 
inspection,  and  finds  violations,  a  fee  is 
appropriate.  The  Board  has  amended  the 
proposed  IRPS  to  include  such  a 
provision.  The  Board  is  not,  however, 
providing  fee  imposition  authority  to  a 
state  agency.  The  fee  must  be 
authorized  under  state  law. 

The  NCUA's  position  has  long  been 
that  FCU's  are  required  to  comply  with 
state  unclaimed  property  laws  and  the 
majority  of  conunenters  agreed  with  that 
position.  To  take  the  position  that  a 
state  could  not  charge  a  fee  for 
examination,  when  violations  exist  and 


when  permitted  by  state  law,  would  be 
somewhat  inconsistent  with  NCUA's 
comphance  requirement.  Being  subject 
to  a  fee  for  failure  to  comply  with  the 
law  provides  a  compliance  incentive. 

5.  Retroactivity  and  Service  Charge 

Two  commenters  suggested  that  if  an 
IRPS  is  issued,  the  Board  should  address 
two  other  issues;  retroactivity  and 
service  charges  for  account  inactivity. 

With  regard  to  retroactivity,  the 
commenters  were  concerned  because 
some  state  laws  may  permit  the 
unclaimed  property  administrator  to 
reach  back  20  years  for  unclaimed  funds 
or  there  may  not  be  any  limitation  on 
how  far  back  the  state  may  claim.  This 
would  raise  potential  safety  and 
soundness  issues  particularly  if  an  FCU 
had  absorbed  such  accounts  into 
income. 

The  Board  is  not  convinced  that 
retroactivity  presents  a  true  problem  for 
FCU's.  First,  the  Board  is  confident  that 
state  authorities  will  act  reasonably  in 
claiming  abandoned  accounts.  Second, 
FCU's  have  been  required  to  comply 
with  such  laws  in  the  past,  have  been 
examined  by  state  authorities  and  have 
not,  to  the  Boards  knowledge,  been 
adversely  affected.  Finally,  as  the 
enforcement  authority,  the  Board  will  be 
in  a  position  to  address  any  true  safety 
and  soundness  issue. 

As  to  service  charges  that  result  in 
absorbing  accounts  or  portions  thereof 
into  income,  this  is  a  matter  of  contract 
between  the  FCU  and  the  member.  To 
the  extent  that  such  charges  are  either 
authorized  or  not  prohibited  by  the 
Federal  Credit  Union  Act,  NCUA  Rules 
and  Regulations  or  Board  policy,  and  are 
provided  for  in  the  contract  with  the 
member,  it  is  the  Board's  position  that 
state  law  prohibiting  such  charges 
would  be  preempted. 

6.  Miscellaneous  Comments 

Several  other  comments  were 
submitted  on  the  proposed  IRPS.  One 
commenter  suggested  that  a 
comprehensive  unclaimed  property 
regulation  be  issued  by  NCUA 
preempting  state  law.  Others  suggested 
that  NCUA  revise  its  examination 
procedure  to  cover  unclaimed  property 
compliance.  Another  questioned 
whether  any  state  imposed  fee  would  be 
deducted  from  NCUA's  operating  fee. 
Additionally,  one  commenter  suggested 
that  unclaimed  funds  be  turned  over  to 
NCUA  and  applied  to  the  Share 
Insurance  Fund. 

The  Board  believes  that  the  subject  of 
unclaimed  property  is  of  particular 
interest  to  the  states,  not  NCUA,  and 
therefore  compliance  examinations  are 


more  appropriately  a  matter  for  state 
authorities. 

The  Board  does  not  believe  it  should 
attempt  to  issue  a  comprehensive 
regulation  on  a  matter  of  particular  state 
concern.  Due  to  the  fact  that  a  fee  would 
only  be  charged  for  a  violation  of  state 
law,  a  reduction  in  NCUA's  operating 
fee  would  not  be  warranted.  Because 
unclaimed  funds  remain  the  property  of 
the  member,  even  after  delivery  to  the 
state,  under  the  Uniform  Act,  the  Board 
does  not  believe  absorption  of  accounts 
by  the  Insurance  Fund  is  a  feasible 
alternative. 

Finally,  one  commenter  requested 
relief  from  the  expenses  of  advertising 
the  existence  of  unclaimed  accounts, 
particularly  those  accounts  of  nominal 
value.  For  the  most  part,  state  law 
permits  a  holder  of  unclaimed  property 
to  turn  it  over  to  the  state  prior  to  the 
minimum  period  requirement  for 
abandotunent  and  relieves  the  holder  of 
any  further  liability.  It  is  suggested  that 
FCU's  exercise  that  option,  if  they  find 
such  accounts  are  increasing  their 
expenses. 

The  NCUA  Board,  therefore,  adopts 
the  following  statement  as  a  Final 
Interpretive  Ruling  and  Policy 
Statement. 

Final  Interpretive  Ruling  and  Policy 
Statement  (IRPS)  82-4 

It  has  been  the  position  of  the 
National  Credit  Union  Administration 
that  Federal  credit  unions  are  required 
to  comply  with  state  unclaimed  property 
laws.  Recognizing  that  states  have  an 
interest  in  assuring  compliance  with 
these  laws,  it  is  the  NCUA  Board's 
position  that  limited  access  to  Federal 
credit  union  records  by  appropriate 
state  authorities  for  this  purpose  is  both 
reasonable  and  proper. 

Section  106  of  the  Federal  Credit 
Union  Act  (12  U.S.C.  1756)  provides  that 
the  books  and  records  of  each  Federal 
credit  union  are  subject  to  examination 
by,  and  accessible  to,  any  person 
designated  by  the  National  Credit  Union 
Administration  Board  (NCUA  Board). 
Pursuant  to  this  authority,  those  state 
agencies,  authorized  under  state  law  to 
conduct  inspections  pursuant  to  the 
Uniform  Disposition  of  Unclaimed 
Property  Act  or  similar  abandoned 
property  law,  are  designated  by  the 
NCUA  Board  to  conduct  inspections  of 
Federal  credit  imion  records  for  the  sole 
purpose  of  determining  compliance  with 
state  unclaimed  property  laws. 

The  state  authorities  so  designated 
may,  at  reasonable  times  and  upon 
reasonable  notice  to  a  Federal  credit 
union,  review  a  Federal  credit  union's 
records  solely  to  ensure  compliance 
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with  applicable  state  imclaiiBed 
property  laws  upon  a  reasonable  cause 
to  believe  that  the  Federal  credit  union 
has  failed  to  comply  with  such  laws. 

The  NCUA  Board  does,  however, 
maintain  its  position  that  it  has 
exclusive  enforcement  jurisdiction  over 
Federal  credit  unions.  Therefore,  any 
violations  of  unclainwd  property  laws 
should  be  reported  to  the  appropriate 
NCUA  regional  office. 

A  reasonable  fee  may  be  assessed  to 
cover  the  cost  of  the  inspection  only  if  a 
Federal  credit  union  has  been  found  to 
be  in  violation  of  the  law  and  such  fee  is 
authorized  under  state  law. 

By  the  National  Credit  Union 
Administration  Board.  November  IB,  198Z. 
Rosemary  Brady, 

Secretary.  National  Credit  Union 
Administration  Board. 
November  18, 1982. 

|FR  Dpc  82-02411  Filed  -11-24-8:,  tAh  «ni] 
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DEPARTMENT  OF  THE  TREASURY 
Comptroller  of  the  Currency 

12CFRPart7 

[Docket  No.  82-23] 

Banks  Remaining  Closed 

agency:  Comptroller  of  the  Currenrj-. 

Treasury. 

ACTION:  Removal  of  final  rule. 


summary:  Section  407  of  the  Garn-St 
Germain  Depository  Institutions  Act  of 
1982,  Pub.  L.  No.  97-320  (October  15. 
1962),  amends  12  U.S.C.  95(b)(1)  which 
addresses  the  applicabibty  of  state 
banking  holidays  to  national  banks.  As 
a  result  of  that  amendment,  Interpretive 
Ruling  7.7435,  12  CFR  7.7435.  has  been 
superseded  Accordingly,  the  Offioe  of 
the  Comptroller  of  the  Currency 
("Office")  is  removing  12  CFR  7.7435. 
EFFECTIVE  DATE:  November  26, 1982. 


FOR  FURTHER  INFOMMATMN  CONTACT: 

Brenda  Curry,  Attenney,  Legal  Adi-isnry 
Services  Division,  Office  of  the 
Comptroller  of  liie  Currency, 
Washington.  DH  20219,  (202)  447-]88a 
SUPPLEMan-ARY  JHPOMUnOK  The 
Office  has  determined  fliat  tiiis  action 
does  not  oaiurtitBte  a  "major  rule"  under 
Executive  Order  1Z291.  RescisEion  of  the 
interpretive  ruling  will  merely  eiiminate 
confusion  and  will  neither  increase 
national  bank  costs  or  prices  nor  have 
any  adverse  canq)etitive  effect. 
Thereiore.  a  Regulatory  Impact  Analysis 
will  no!  be  prepared.  The  Regulatory 
Flexibflity  Art  also  does  not  apply  to 


this  action,  since  the  Office  is 
dispensing  with  notice  and  comment 
procedures  mt  impracticable  and 
contrary  to  the  public  interest. 

List  of  Sidt)ectB  in  12  CFR  Part  7 

Legal  bank  holidays. 
Adoptioo  of  Amendaneiit 
PART  7— [AMENDED] 

§7.7435    [Removed] 

In  12  CFR  Part  7,  §  7.7435  is  removed. 

Dated:  November  9.  1982. 
C.  T.  ConovQT, 

Comptroller  of  the  Currency. 

|FR  D').    82-32361  Fil til  11-24-82  tii:   (im| 
BILLING  COOE  Mlfr^U-M 


NATtONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  708 

Mergers  of  Credit  Unions 

AGENCY:  National  Credit  Union 

Administration. 

ACTKM:  Final  rule. 


SUMMARY:  This  rule  amende  Part  7M  to 
clarify  that  the  rules  and  regulationt.  on 
mergers  of  credit  unions  do  not  restrict 
the  authority  of  the  NCUA  Board  \o 
authorize  emergency  mergers  under  the 
authority  of  section  205  oi  the  Fedwal 
Credit  Union  Act  as  amended  by  the 
Gam-St  Germain  Depositor\  Institutions 
Act  of  1982. 

DATES:  Effective  Date:  November  25. 
1982. 

ADDRESS:  National  Credit  Union 
Administration.  1776  G  Street,  \.W., 
Washington,  D.C.  20456. 
FOR  FURTHER  INFOflMATKM  COHrTACT: 

James  J.  Engel,  Assistant  General 
Counsel,  Department  of  Legal  Sprvicrs. 
at  the  above  address.  Telephnnp  (2Cr) 
357-1030. 

SUPPLEHEMTARV  WPOMMATION:  Sectum 

131  of  the  Gam-St  Germain  Deposilon, 
Institutions  Act  of  1962  amends  SPCTion 
205  of  the  Federal  Credit  Union  Act  to 
authorize  the  NCUA  Board  to.  among 
other  things,  approve  a  merger  of  an 
insured  credit  miion  that  is  in6c)\enl.  or 
in  danger  of  insolvency,  -mth  any  other 
insured  credit  union  without  regard  to 
other  Federal  or  state  laws.  Such  ectior, 
may  be  taken  when  the  Board 
determines  that  an  emergency  requiring 
expeditious  action  exists,  other 
reasonable  alternatives  do  not  exist, 
and  the  merger  would  best  serve  thie 
public  interest. 

Part  708  of  the  National  Credit  Cmon 


Administration  Rules  and  Re^nlatKins 

sets  forth  the  procedures  and 
requirements  for  mergers  of  credil 
u.nionB.  Ihie  to  the  fact  thai  oertain  of 

these  provisions  would  not  l)e 
applicable  to  mergers  axithorized  under 
the  Gam-St  Germain  amendment,  the 
NCUA  Board  has  deterramed  that  Part 
708  should  be  amended.  TTiis 
iimtrndment  clanf.eg  that  the  provis,ions 
of  Pa.'-t  708  do  not  rpfitnct  the  authonn 
of  the  NCUA  Board  to  approve  mergers 
pursuant  to  the  Gam-St  Germain 
amendment 

Regulatory  Procedures 

The  NCL'A  Board  certifies  that  \hc 
final  nil*  wii!  not  hevf  a  significant 
economic  impact  on  arv  small  Ifderally- 
insured  credit  unions.  The  final  rule 
merely  clarifieR  staUitorv  authorir\-. 
Therefore,  a  regulalory  fievibiliTy 
analysis  li  not  required.  5  U.S.C  605(b). 

The  NCLiA  Board  has  determined  that 
notice  and  public  comment  on  this  rule 
are  unnecessary  and  not  in  the  public 
interest.  5  U.S.C  553(b)fB)  In  addition, 
the  NCU.^  Board  finds  that  h  30  day 
delayed  eflectrve  date  is  unnf-c.essHry 
The  sta1u1or\'  authority  became  eflcctive 
October  15, 1982.  and  the  final  rule 
reflects  the!  autliority.  5  U.S  C  553(d). 

I.ifit  nf  SuKfect^  in  12  CFR  Part  708 

Credit  unions 

Accordmglv  the  NCUA  Bna-d  hereby 
amendf.  Par*  70B  of  the  NCl'A  Rules  and 
Regulations  as  .set  forth  heiow 
Rosemary  Brad> . 
Strcrtitarv  o' iht  BucxL 

Novemtx?:  18  imz  * 

(12  U.S.C.  -l-rVKh)!  Sec  120  '3  9M.MifB 
U.S.C.  I7tt6;  HT\6  Sec  20%  fM  StatttHflt 
U.S.C.  17«B) 

PART  708— [AMENDED] 

1.  Part  708  is  amended.  h\  dcsitriating 
the  present  paragraph  of  5  708.0  us 
paragraph  (a)  and  b>  adding  at  the  end 
thereof  e  new  paragraph  [bj  to  read  as 

follows: 

§  708.0  (.Amended! 


(b)  .Nothing  ID  this  Pari  shall  operate 
as  a  restriction  or  otherwise  impair  the 
authority  of  the  Board  to  approve  a 
merj?er  pursuant  to  the  provisions  of 
Section  205fh)  of  the  Act. 

il'R  !)..<    82-323-5  FijPd  -l-WJC  ll'«  anij 
BILUNG  COOE  7B3S-0I-M 
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12  CFR  Part  747 

Administrative  Actions,  Adjudicative 
Hearings,  and  Rules  of  Practice  and 
Procedure 

agency:  National  Credit  Union 
Administration. 

action:  Final  rule. 

summary:  The  National  Credit  Union 
Administration  is  issuing  a  final  rule  to 
conform  the  provisions  of  Part  747  with 
certain  of  the  amendments  contained  in 
the  Gam-St  Germain  Depository 
Institutions  Act  of  1982.  These 
amendments  permit  the  NCUA  Board  to 
compromise,  modify,  or  remit  civil 
money  penalties.  They  also  authorize 
the  NCUA  Board  to  remove  a  credit 
union  management  official  from  office 
for  a  violation  of  the  Depository 
Institution  Management  Interlocks  Act. 
EFFECTIVE  DATE:  November  26, 1982. 
ADDRESS:  National  Credit  Union 
Administration.  1778  G  Street,  N.W., 
Washington.  D.C.  20456. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Engel.  Assistant  General 
Counsel.  Department  of  Legal  Services, 
at  the  above  address.  Telephone  (202) 
357-1030. 

SUPPLEMENTARY  INFORMATION:  The 
Gam-St  Germain  Depository  Institutions 
Act  of  1982  (the  "1982  Act"),  enacted  on 
October  15, 1982.  made  certain  changes 
to  section  206  of  the  Federal  Credit 
Union  Act  (the  Act),  12  U.S.C.  1786, 
governing  the  enforcement  authority  of 
the  National  Credit  Union 
Administration  (NCUA  Board  or  Board), 
Certain  of  these  statutory  amendments 
require  the  Board  to  make  conforming 
amendments  to  Part  747  of  its  Rules  and 
Regulations.  That  part  describes  the 
various  administrative  adjudicative 
actions  available  to  the  Board,  the 
grounds  for  those  actions,  and  the 
procedures  followed. 

First,  the  civil  money  penalty 
provisions  of  the  Act  have  been 
amended  to  provide  the  Board  with 
express  authority  to  compromise, 
modify  or  remit  any  civil  money  penalty 
that  is  subject  to  imposition  or  has  been 
imposed  under  section  206(k],  as 
redesignated.  An  appropriate 
amendment  has  been  made  to  S  747.402 
of  the  regulation. 

Second,  the  Board  has  been  given  the 
aothority  to  remove  from  office  any 
director,  officer,  or  committee  member 
of  an  insured  credit  union  for  violating 
the  Depository  Institution  Management 
Interlocks  Act.  Unlike  other  removal 
actions,  the  Board  is  not  required  to 
make  the  determination  that  the 
official's  conduct  has  or  will  be 


detrimental  to  the  credit  union  or  its 
members,  or  that  the  violation  is  one 
involvmg  personal  dishonesty  or 
unfitness.  A  new  subsection  (d)  has 
been  added  to  §  747.502  to  set  forth  this 
ground  for  removal. 

The  remaining  amendments  to  Part 
747  are  technical  in  nature  and  are  due 
to  the  redesignation  of  various 
provisions  in  the  Act. 

Regulatory  Procedures 

The  NCUA  Board  certifies  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  any  small  federally- 
insured  credit  unions.  The  final  rule 
contains  conformmg  amendments, 
reflecting  statutory  changes  to  the 
Federal  Credit  Union  Act,  and  does  not 
constitute  substantive  rulemaking  by  the 
NCUA  Board.  Therefore,  a  regiilatory 
flexibility  analysis  is  not  required.  5 
use.  605(b). 

The  NCU.A  Board  has  determined  that 
notices  and  public  comments  on  this 
rule  are  unnecessary  and  not  in  the 
public  interest.  5  U.S.C.  553(b)(B).  In 
addition,  the  Board  finds  that  a  30  day 
delayed  effective  date  is  unnecessary. 
The  statutory  amendments  reflected  in 
the  rule  became  effective  on  October  15, 
1982.  5  U.S.C.  553(d). 

List  of  Subjects  in  12  CFR  Part  747 

Administrative  practice  and 
procedure.  Credit  unions,  Penalties. 

Accordingly,  the  NCUA  Board  hereby 
amends  Part  747  of  the  NCUA  Rules  and 
Regulations  as  set  forth  below. 
Rosemary  Brady. 
Secretary  of  the  Board. 
November  18,  1982. 

(Sec.  206,  92  Stat.  3652  (12  U.S.C.  1786)  and 
Sec.  209,  84  Stat.  1104  (12  U.S.C.  1789)) 

§747.101     [Amended] 

1.  Section  747.101  is  amended  by 
removing  "206{j)(2)"  in  paragraph  (a)(3) 
and  inserting  in  lieu  thereof  "206(k)(2)", 
and  by  removing  "206(h)  in  paragraph 
(b)  and  inserting  in  lieu  thereof  "206(i)". 

§  747.401     [Amended] 

2.  Section  747,401  is  amended  by 
removing  "206(j)(2)"  and  inserting  in  lieu 
thereof  "206(k)(2)". 

3.  Section  747.402  is  amended  by 
adding  a  new  sentence  at  the  end  of 
paragraph  (b)  to  read  as  follows: 

{747.402    [Amended] 

•         *         *         •         * 

The  Board  may,  in  its  discretion, 
compromise,  modify,  or  remit  any  civil 
money  penalty  that  is  subject  to 
imposition  or  has  been  imposed. 


§  747.501    [Amended] 

4.  Section  747.501  is  amended  by 
removing  "206(h)"  and  inserting  in  lieu 
thereof  "206(i)". 

5.  Section  747.502  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§747.502    [Amended] 

***** 

(d)  The  Board  may  remove  any 
director,  officer,  or  committee  member 
of  an  insured  credit  union  upon  its 
finding  that  such  a  party  has  committed 
any  violation  of  the  Depository 
Institution  Management  Interlocks  Act 
(12  U.S.C.  3201  et  seq.]  or  regulations 
issued  thereunder,  including  Part  711  of 
this  chapter. 

§747.505    [Amended] 

6.  Section  747.505  is  amended  by 
removing  "206(g)(5)"  in  paragraph  (b) 
and  inserting  in  lieu  thereof  "206(g)(6)", 
and  by  removing  "206(g)(3)"  in 
paragraph  (c)  and  inserting  in  lieu 
thereof  "206(g)(4)". 

§  747.601    [Amended] 

7.  Section  747.601  is  amended  by 
removing  "206(h)"  and  inserting  in  lieu 
thereof  "206(i)". 

§747.605    [Amended] 

8.  Section  747.605  is  amended  by 
removing  "206(h)"  and  inserting  in  lieu 
thereof  "206(i)". 

|FR  Doc.  82-32374  Filed  11-24-82:  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  82-AWA-201 

Alteration  of  Group  II  Terminal  Control 
Area,  Las  Vegas,  NV 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Correction  to  final  rule. 

SUMMARY:  An  error  was  noted  in  the 
final  rule  amending  the  Las  Vegas.  NV, 
Terminal  Control  Area  (TCA)  as  it 
describes  area  "G"  published  in  the 
Federal  Register  on  July  12. 1982.  This 
action  corrects  that  error. 
EFFECTIVE  DATE:  November  26, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Maxey,  Airspace  Regiilations 
and  Obstructions  Branch  (ATT-230), 
Airspace  and  Air  Traffic  Rules  Division, 
Air  Traffic  Service.  Federal  Aviation 
Administration.  600  Independence 


J  M  I 
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Avenue.  SW.,  Washington.  DC.  20591; 
telephone:  (202)  426-8783. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  82-18549 
was  published  on  luly  12, 1982,  (47  FR 
30052)  which  reconfigured  the  Las 
Vegas.  NV.  Group  II  TCA  to  provide 
greater  flexibility  to  aircraft  wishing  to 
avoid  the  TCA  and  ensure  that  turbine- 
powered  aircraft  operations  are  wholly 
contained  within  TCA  airspace.  Errors 
were  noticed  in  the  final  rule  describing 
"Area  G"  and  this  action  corrects  those 
errors. 

List  of  Subjects 

14  CFR  Part  71 

Terminal  control  areas. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Federal  Register 
Document  82-18549  as  published  in  the 
Federal  Register  on  July  12, 1982.  is 
corrected  as  follows: 

Las  Vegas.  NV,  Terminal  Control  Area 
(Corrected) 

Area  G.  Thai  airspace  exiending  upward 
from  5,000  feet  MSL  to  and  including  9.000 
feet  MSL  within  an  area  bounded  by  a  hne 
beginning  at  the  10-mile  DME  point  on  the 
Las  Vegas  115°  radial;  thence  clocl^wise  along 
the  10-mile  radius  arc  to.  and  south  along,  the 
Las  Vegas  185°  radial  to,  and  clockwise 
along,  the  15-mile  radius  arc  to.  and 
northeasterly  along,  the  Las  Vegas  235°  radial 
to.  and  clockwise  along,  the  10-mile  radius 
arc  to.  and  easterly  along,  the  Las  Vegas  295° 
radial  to.  and  counterclockwise  along,  the  6- 
mile  radius  arc.  to.  and  northerly  along,  the 
Las  Vegas  180'  radial  to  lat.  36°0004'  N.. 
long.  115°09  32"  W.,  and  clockwise  along,  the 
2-mile  radius  arc  to  Sky  Harbor  .Mrport  to, 
and  easterly  along,  a  line  direct  to  the  point 
of  beginning. 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a));  Sec. 
6(c),  Department  of  Transportation  Act  (49 
U.S.C.  1655(c)):  and  14  CFR  11.69) 

Note.— The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  Since  this  is 
a  routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  under  the  criteria  of 
the  Regulatory  Flexibility  Act. 


Issued  in  Washington.  D.C..  on  November 
15, 1982, 

R. ).  Vanvuren. 

Director.  Air  Traffic  Senice. 

(FR  Doc  82-32122  Filed  11-24-82  845  am] 
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14  CFR  Part  71 

[Airspace  Docket  Na  82-ASW-«31 

Transitk>n  Areas;  Designation; 
Caldwell,  Tex. 

agency:  Federal  Aviation 
Administration  (FAA),  DOT 
action:  Final  rule. 

summary:  This  amendment  will 
designate  a  transition  area  at  Caldwell. 
Tex.  The  intended  effect  of  the 
amendment  is  to  provide  controlled 
airspace  for  aircraft  executing  a  new 
instnunent  approach  procedure  to  the 
Caldwell  Airport.  This  amendment  is 
necessary  to  provide  protection  for 
aircraft  executing  a  standard  instrument 
approach  procedure  (SIAP)  using  the 
College  Station  VORTAC.  Coincident 
with  this  action,  the  airport  is  changed 
from  visual  flight  rules  (VFR)  to 
instrument  flight  rules  (IFR). 

dates:  Effective  Date:  February  17, 
1983. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  L  Stephenson.  Airspace  and 
Procedures  Branch  (ASW-535),  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  P  O 
Box  1689.  Fort  Worth,  TX  76101, 
telephone  (817)  624-4911,  extension  302. 
SUPPLEMENTARY  INFORMATION: 

History 

On  September  23,  1982.  a  notice  of 
proposed  rulemaking  was  published  in 
the  Federal  Register  (47  FR  41 986) 
stating  that  the  Federal  Aviation 
Administration  proposed  to  designate 
the  Caldwell,  TX,  transition  area. 
Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  Federal 
Aviation  Administration.  Comments 
were  received  without  objections. 
Except  for  editorial  changes,  this 
amendment  is  that  proposed  in  the 
notice. 

List  of  Subjects  in  14  CFR  Part  71 

Control  zones  and/or  transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  by  the  Administrator, 
Subpart  G  of  Part  71,  §  71.181  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  as  republished  in  Advisory 


Circular  AC  70-3  dated  Januarj'  29, 1982. 
is  amended,  effective  0901  GMT. 
February  17, 1983,  as  follows: 

CaldwelL  TX  New 

That  airspace  extending  upward  from  700 
feet  above  the  surface  wilhin  a  5-mile  radius 
of  the  Caldwell  Municipal  Airport  (latitude 
30-3112'  N..  longitude  96  42  13'   W  ) 
(Sec  30"(a),  Federal  Aviation  Act  of  1958.  as 
amended  (49  U.S  C  1348(ai).  sec,  61c). 
Department  of  Transportation  Act  (49  U.S.C. 
1655(c)):  and  14  CFR  11  61(ci  1 

Note.— The  FA,^  has  deteTnined  that  this 
regulation  only  involves  an  eF'ablished  body 
of  technical  regulations  for  whir.h  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operat)onall\  rurren!   It. 
therefore — (1)  is  not  a   'rT.^]or  -;:'i:-    under 
Executue  Order  12291,  (2!  is  r.  •  a 
■'s:graficant  r..le'  Lrrier  DOT  Ftgulatory 
Pohcies  and  Procedures  (44  PR  1103;  February 
26,  1979):  (3)  does  not  warrant  preparation  of 
a  regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal;  and  (4)  it  is  certified 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities  as  the  anticipated  impact  is 
minimal. 

Issued  in  Fort  Worth.  Tex.,  on  November 
12,  1982. 

F.  E.  Whitfield, 

Acting  Director.  Southwest  Region. 

[FR  Doc.  82-32045  Filed  11-24-82:  ft4S  Bm| 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

(Docket  C-2 162; 

H  &  R  Block,  Inc.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Modifying  Order 

SUMMARY:  This  order  reopens  the 

proceeding  and  modifies  Paragraphs  5 
and  6  of  the  Commission's  order  issued 
on  March  1,  1972  (37  FT^  6663).  by 
substituting  a  new  paragraph  5,  so  as  to 
make  the  order's  provisions  consistent 
with  federal  tax  laws,  Section  "^216  of 
the  Internal  Revenue  Code  provides  a 
comprehensive  scheme  for  regulating 
the  use  by  tax  preparers  of  mformatidn 
obtained  from  customers,  and  the 
Commission  believes  that  this  scheme  is 
adequate  to  prevent  the  misuse  of 
confidential  information  by  petitioner  in 
the  future. 

DATES:  Consent  Order  issued  March  1, 
1972  Modifying  Order  issued  Nov  2, 
1982. 

FOR  FURTHER  INFORMATION  CONTACT 

FTC/PC,  Lewis  Franke.  'Washington, 
DC,  20580,  (202)  376-2891. 
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SUPPLEMENTARY  WIFORMATION:  In  the 

Matter  of  H  4  R  Block.  Inc..  a 
corporation.  Codification  appearing  at 
37  FR  6663  remains  unchanged. 

List  of  Subjects  in  16  CFR  Part  13 

Tax  return  preparation  service. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interprets  or 
applies  sec.  5.  38  Stat.  719,  as  amended;  15 
L'.S.C.  45) 

Commissioners:  feimes  C  Miller  III, 
Chairman.  David  A.  Clanton,  Michael 
Pertschuk,  Patricia  P.  Bailey. 

In  the  matter  of  H  &  R  Block.  Inc..  a 
corporation,  Docket  No.  C-2162. 

Order  Reopening  the  Proceeding  and 
Granting  Request  To  Modify  Order 

On  January  22, 1982,  H  &  R  Block  Inc.,  the 
petitioner,  filed  a  Request  to  Reopen 
Proceedings  under  Section  2.51  of  the 
Commission's  Rules  of  Practice.  Block  sought 
to  set  aside  paragraphs  5  and  6  of  a  March  1, 
1972,  order  against  the  company.  On  June  8, 
1982.  Block  filed  a  Supplement  to 
Modification  of  Request  to  Reopen 
Proceedings,  seeking  modification  of  the 
Order  paragraphs  instead  of  their 
elimination.  The  Order  paragraphs  prohibit 
Block  from  using  information  obtained  from  a 
customer  for  any  purpose  other  than  the 
preparation  of  tax  returns  unless,  prior  to 
obtaining  any  information  from  the  customer, 
Block  obtains  the  customer's  written  consent 
The  consent  form  used  must  disclose:  (1]  The 
exact  information  to  be  used.  (2)  the 
particular  use  to  be  made  of  such 
information.  (3)  and  a  description  of  the 
parties  or  entities  to  whom  the  informatiion 
may  be  made  available. 

The  petitioner  contends  that  enactment  of 
Section  7216  of  the  Internal  Revenue  Code.  26 
use.  7216,  on  December  10,  1971,  effective 
January  1, 1972,  and  adoption  by  the  Internal 
Revenue  Service  of  regulations  301.7216-1 
through  301.7216-3  on  March  24, 1974. 
constitute  a  change  of  the  law  warranting 
reopening  the  proceeding  and  modifying 
paragraphs  5  and  6  of  the  Commission's 
Order.  Regulation  301.7216-3  reads  in 
pertinent  parts: 

Disclosure  or  use  only  with  formal  consent 
of  taxpayer. — (a)  Written  consent  to  use  or 
disclosure— (1)  Solicitation  of  other  business, 
(i)  If  a  tax  return  preparer  has  obtained  from 
the  taxpayer  a  consent  described  in 
paragraph  (b)  of  this  section,  he  may  use  the 
tax  return  information  of  such  taxpayer  to 
solicit  from  the  taxpayer  any  additional 
current  business,  in  matters  not  related  to  the 
Internal  Revenue  Service,  which  the  tax 
return  preparer  provides  and  offers  to  the 
public.  The  request  for  such  consent  may  not 
be  made  later  than  the  time  the  taxpayer 
receives  his  completed  tax  return  from  the 
tax  return  preparer.  If  the  request  is  not 
granted,  no  follow  up  request  may  be  made. 
This  authorization  to  use  tax  return 
information  of  the  taxpayer  does  not  apply, 
however,  for  purposes  of  facilitating  the 
solicitation  of  the  taxpayer's  use  of  any 
services  or  facilities  furnished  by  a  Qerson 
other  than  the  tax  return  preparer,  unless 
such  other  person  and  the  tax  return  preparer 
are  members  of  the  same  affiliated  group 


within  the  meaning  of  section  1504.  Thus,  for 
example,  the  authorization  would  not  apply  if 
the  person  is  a  corporation  which  is  owned  or 
controlled  directly  or  indirectly  by  the  same 
interests  which  own  or  control  the  tax  return 
preparer  but  which  is  not  affiliated  with  the 
tax  return  preparer  within  the  meaning  of 
section  1504(a).  Moreover,  this  authorization 
does  not  apply  for  purposes  of  facilitating  the 
solicitation  of  additional  business  to  be 
furnished  at  some  indefinite  time  in  the 
future,  as,  for  example,  the  future  sale  of 
mutual  fund  shares  or  life  insurance,  or  the 
furnishing  of  future  credit  card  services.  It  is 
not  necessar\',  however,  that  the  additional 
business  be  furnished  in  the  same  locality  in 
which  the  tax  return  information  is  furnished. 

•  ♦         *         •         * 

(2)  Permissible  disclosures  to  third  parties. 
If  a  tax  return  preparer  has  obtained  from  a 
itixpayer  a  consent  described  in  paragraph 
(b)  of  this  section,  he  may  disclose  the  tax 
return  information  of  such  taxpayer  to  such 
third  persons  as  the  taxpayer  may  direct. 
However,  see  §  301  7216-2  for  certain 
permissible  disclosurrs  without  formal 
written  consent. 

*  «  *  «  « 

(b)  Form  of  consent.  A  separate  written 
consent,  signed  by  the  taxpayer  or  his  duly 
authorized  agent  or  fiduciary,  must  be 
obtained  for  each  separate  use  or  disclosure 
authorized  in  paragraph  (a)  (1),  (2),  or  (3)  of 
this  section  and  shall  contain — 

(1)  The  name  of  the  tax  return  pr«parer. 

(2)  The  name  of  the  taxpayer, 

(3)  The  purpose  for  which  the  consent  is 
being  furnished. 

(4)  The  date  on  which  such  consent  is 
signed, 

(51  A  statement  that  the  tax  return 
mt'ormafion  may  not  be  disclosed  or  used  by 
the  tax  return  preparer  for  any  purpose  (not 
otherwise  permitted  under  §  301.7216-2)  other 
than  that  stated  in  the  consent,  and 

(6)  .\  statement  by  the  taxpayer,  or  his 
agent  or  fiduciary,  that  he  consents  to  the 
disclosure  or  use  of  such  information  for  the 
purpose  described  in  paragraph  (b)(3)  of  this 
section 

The  Commission  has  considered  these 
developments  and  concluded  that  the 
public  interest  warrants  its  reopening 
the  proceeding  and  modifying  the  order 
substantially  ^s  requested  by  petitioner. 
Section  7216  of  the  Code  and  the 
regulations  promulgated  thereunder 
constitute  a  comprehensive  scheme  for 
regulating  the  use  by  tax  preparers  of 
information  obtained  from  customers. 
The  Commission  believes  that  this 
scheme  is  adequate  to  prevent  the 
misuse  of  confidential  information  by 
petitioner  in  the  future.  The  additional 
requirements  of  the  Commission's 
Order,  which  mandate  more  disclosures 
and  require  that  consent  be  obtained 
earlier  from  the  customer,  are  not 
inconsistent  with  the  regulatory  scheme. 
However,  they  do  impose  an  additional 
burden  on  respondent  that  the 
Commission  has  concluded  is 
unnecessary.  Accordingly, 


It  Is  Ordered  that  paragraphs  5  and  6 
of  the  Order  be  modified  by  the 
substitution  of  the  following  new 
paragraph: 

5.  Using  or  disclosing  any  information 
concerning  any  customer  of  respondent, 
including  the  name  and  address  of  the 
customer,  obtained  as  a  result  of  the 
preparation  of  the  customer's  lax  return,  for 
any  purpose  which  is  not  essential  or 
necessary  to  the  preparation  of  said  tax 
return,  except  as  specifically  authorized  by 
Section  7216  of  the  Internal  Revenue  Code 
and  the  regulations  promulgated  thereunder 
or  by  future  amendments  thereto. 

By  direction  of  the  Commission. 

Issued:  November  2, 1982. 
Carol  M.  Thomas, 
Secretary. 

|FR  Doc  82-32463  Filed  11-24-82:  8;4S  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  211 

[Release  Nos.  33-6436;  34-19257;  35-22716; 
IC-12826;  FR-6] 

Interpretive  Release  At>out  Disclosure 
Considerations  Relating  to  Foreign 
Operations  and  Foreign  Currency 
Translation  Effects 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Interpretation. 


summary:  In  this  release  the 
Commission  suggests  that  information 
as  to  the  nature  of  a  registrant's  foreign 
operations  gained  as  a  result  of 
implementing  a  new  accounting 
standard  for  foreign  currency  translation 
issued  by  the  Financial  Accounting 
Standards  Board  ("FASB")  could,  in 
many  cases,  be  used  to  develop 
improved  disclosures  relating  to  foreign 
operations  and  foreign  ciurency 
translation  effects.  Therefore,  the 
Commission  encourages  voluntary 
experimentation  with  meaningful 
disclosures  in  this  regard.  The  release 
also  addresses  disclosure 
considerations  related  to  the  new 
standard's  transition  provisions. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  K.  Herdman  (202-272-2141)  or 
Edmund  Coulson  (202-272-2130),  Office 
of  the  Chief  Accountant,  or  Howard  P. 
Hodges  (202-272-2553),  Division  of 
Corporation  Finance,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW,.  Washington.  D.C.  20549, 


'An  entity's 
the  primary  eci 
entity  operates 
which  an  entitj 
cash.  (Para.  5, ! 

'This  detem 
on  reported  fin 
currency  appro 
dirferentiates  b 
relatively  »elf-t 
foreign  country 
the  parent's  do 
"translation  ad 
consolidating  tl 
company's  net 
have  no  immed 


I J  iVl  I 


Federal  Register  /  Vol.  47,  No.  228  /  Friday.  November  26,  1982  /  Rules  and  Regulations        53331 


SUPPLEMENTARY  INFORMATION: 
Background  and  Discussion 

As  a  result  of  considerable 
controversy  and  criticism  related  to  its 
Statement  of  Financial  Accounting 
Standards  ("SFAS")  No.  8,  "Accounting 
for  the  Translation  of  Foreign  Currency 
Transactions  and  Foreign  Currency 
Financial  Statements,"  the  FASB,  in 
January  1979.  added  a  project  to  its 
agenda  to  reconsider  accounting  for 
foreign  currency  translation.  That 
project  turned  out  to  be  the  most 
complex  and  controversial  issue  faced 
by  the  FASB  to  date.  In  December  1981. 
after  almost  three  years  of  extensive 
proceedings,  the  FASB  issued  SFAS  No. 
52.  "Foreign  Currency  Translation," 
which  replaces  SFAS  No.  8.  The  new 
standard  is  effective  for  fiscal  years 
beginning  on  or  after  December  15. 1982. 
although  earlier  application  is 
encouraged.  In  fact,  many  companies 
adopted  the  standard  for  their  1981 
financial  statements  and  many  more  are 
expected  to  do  so  in  1982. 

SFAS  No.  52  embraces  a  methodology 
different  from  that  of  the  previous 
standard  and  may  significantly  impact 
multinational  corporations.  SFAS  No.  52 
is  also  significant  in  that  it  represents  a 
very  broad,  rather  then  a  prescriptive, 
standard.  It  sets  forth  objectives  and 
provides  guidelines  to  be  used  by 
managements  in  meeting  those 
objectives.  The  standard  is  designed  to 

(1)  provide  information  that  is  generally 
compatible  with  the  expected  economic 
effects  of  a  rate  change  on  an 
enterprise's  cash  flows  and  equity  and 

(2)  reflect  in  consolidated  statements  the 
financial  results  and  relationships  as 
measured  in  the  primary  currencies  in 
which  the  individual  entities  conduct 
their  businesses  {i.e.,  the  "functional 
currencies"}.' 

The  standard  requires  the  exercise  of 
management  judgment  in  assessing  the 
facts  and  circumstances  of  particular 
situations  and  applying  the  guidelines  to 
those  facts  and  circumstances.  The 
principal  determination  involves  the 
selection  of  the  appropriate  functional 
currency  for  each  of  a  company's  foreign 
operations.' The  functional  currency 

'  An  entity's  functional  currency  is  the  currency  of 
the  primary  economic  environment  in  which  the 
entity  operates;  normally  that  is  the  currency  in 
which  an  entity  primarily  generates  and  expends 
ca.sh  (Para.  5,  SFAS  52) 

'This  determination  can  have  a  significant  impact 
on  reported  financial  results.  The  functional 
currency  approach  which  SFAS  No.  52  imposes 
differentiates  between  those  operations  that  are 
relatively  self-contained  and  integrated  within  a 
foreign  country  and  those  that  are  an  exension  of 
the  parent's  domestic  operations.  It  concludes  that 
"translation  adjustments"  (which  result  from 
consolidating  the  former)  are  related  to  the  parent 
company's  net  investment  in  those  operations  and 
have  no  immediate,  direct  impact  on  the  parent's 


guidelines  provided  by  the  standard 
address  indicators  of  the  foreign 
operations'  cash  flows,  sales  prices  and 
markets,  expenses,  financing,  and 
intercompany  transactions  and 
arrangements.  While  application  of 
these  guidelines  may  result  in  a 
relatively  clear  determination  in  many 
cases,  others  will  be  more  difficult.  In 
such  cases,  the  FASB  stated  that  the 
economic  facts  and  circumstances 
pertaining  to  a  particular  foreign 
operation  shall  be  assessed  in  relation 
to  the  FASB's  stated  objectives  for 
foreign  currency  translation. 

Although  a  broad  standard  of  this 
type  carries  with  it  the  risk  of 
decreasing  the  comp;irability  of 
reporting  financial  information,  it  is 
clear  that  there  may  be  significant 
differences  in  the  nature  of  foreign 
operations  both  within  a  particular 
company  and  among  companies,  even 
those  within  the  same  industry /"  The 
new  standard  gives  managements  the 
necessary  flexibility  to  appropriately 
match  reported  accounting  results  with 
economic  facts  and  circumstances. 
Ultimately,  however,  the  success  of 
SF.^S  No.  52  (and  the  usefulness  of  the 
concept  of  broad  standards  of  financial 
reporting  in  general)  depends  on  the 
confidence  of  the  investment  community 
in  its  application  which  in  turn  is 
heavily  dependent  on  the  quality  of 
related  disclosures. 

SFAS  No.  52  requires  disclosure  of  the 
aggregate  transaction  gain  or  loss 
included  in  determining  net  income  and 
an  analysis  of  the  changes  during  the 
period  in  the  separate  component  of 
equity  for  cumulative  translation 
adjustments.  SFAS  No.  52  also  states 
that  it  may  be  necessary  to  disclose 
significant  rate  changes  occurring  after 
the  date  of  the  enterprise's  financial 
statements  or  after  the  date  of  the 
foreign  currency  statements  of  a  foreign 
entity  (if  different),  and  their  effect  on 
unsettled  balances  pertaining  to  foreign 
currency  transactions.  In  addition,  the 
FASB  encouraged  management  to 
supplement  the  disclosures  required  by 


SFAS  No.  52  with  an  analysis  and 
discussion  of  the  effects  of  rate  changes 
on  the  reported  results  of  operations. 
The  FASB  stated  that  the  purpose  of 
such  supplemental  disclosures  is  to 
assist  financial  report  users  in 
understanding  the  broader  economic 
implications  of  rate  changes  and  to 
compare  recent  results  with  those  of 
prior  periods  *  The  FASB  considered 
requiring  disclosure  that  would  describe 
and  possibly  quantify  the  effects  of  rate 
changes  on  reported  revenues  and 
earnings,  but  decided  not  to.  primarily 
because  of  the  w  ide  variety  of  potential 
effects,  the  perceived  difficulties  of 
developing  the  information,  and  the 
impracticality  of  providing  meaningful 
guidelines.* 

1.  Disclosure  Considerations 

In  a  review  of  a  sample  of  armual 
reports  of  registrants  who  adopted  SFAS 
No.  52  for  their  1981  financial 
statements,  the  Commission's  staff 
observed  compliance  with  the  specific 
disclosure  requirements  as  well  as 
certain  voluntary  supplemental 
di-sclosures  of  the  type  encouraged  by 
the  Board,*  While  SFAS  No.  52  does  not 
require  disclosure  as  to  a  company's 
functional  currencies  or  the  extent  to 
which  foreign  operations  are  measured 
in  a  currency  other  than  the  reporting 
currency,  most  companies  disclosed 
(either  explicitly  or  by  implication)  that 
either  "all"  or  "most"  of  their  foreign 
operations  were  measured  in  the  local 
currency.  Frequently,  it  was  disclosed 
that  exceptions  were  made  for 
operations  in  high  inflation  countries  (in 
some  cases  specific  countries  were 
named).  A  significant  number  of 
companies,  however,  only  stated  that 
"certain"  operations  were  measured  in  a 
local  currency  or  provided  no  disclosure 
as  to  the  extent  of  foreign  operations  so 
measured.  Some  companies  disclosed 
that  the  related  translation  adjustments 


cTsh  flows.  Therefore  those  adjustments  hpp  not 
included  in  determining  net  income  for  the  pcruid 
but  are  presented  as  purl  of  consolidated 
stockholders'  equity  until  the  parent's  investment  in 
that  operation  is  sold  or  liquidated.  'Tran-sac  lion 
gains  and  losses"  (which  result  from  the 
consolidation  of  all  other  foreign  operations  as  well 
as  most  other  foreign  currency  transaclion.-;)  are 
accounted  for  and  reported  in  net  income,  as  was 
the  case  under  SFAS  No.  8. 

■■  Because  of  the  nature  of  the  standard  and  the 
complexity  of  the  issues  involved,  the  FASB  has 
formed  an  implementation  group  to  advise  its  staff 
of  possible  implementation  problems  The 
Commission  believes  that  it  is  important  to  identify 
and  deal  with  implementation  problems  by 
providing  timely  guidance  where  necessary  or 
appropriate. 


•Paragr.iph  144,  SFAS  No.  52. 

'Ibid. 

'In  1981.  the  dollar  significantly  strengthened 
against  many  major  foreign  currencies  and  thus 
frequently  had  a  depressing  effect  on  reported  sales 
and  operations  Many  companies  in  the  stafTs 
sample  referred  in  the  effp!  t  of  the  "ilrong  dollar  A 
significiint  number  quanlifipd  the  effect  on  sales: 
some  aisij  provided  a  quantification  of  the  effect  on 
operating  resulis  A  few  conpanies  discussed  their 
fij.'pign  operating  results  «§  reflcrled  in  the  local 
cu,"pnry  with  the  effects  of  translatiiin  noted 
Other  disclosures  included  the  pffpc  Is  nf  exchanRc 
rate  changes  on  backlog,  inleresl  pvppnsp  wagps, 
CO.HI  of  raw  matenal  purchased  from  the  parent 
Iran.sactions  between  subsidiaries   invpntnpi  le\els. 
debt  to  equity  ratio  working  cjipilal,  effectnp  ihx 
rale  and  cost  of  sales  The  Commission  encourages 
continuing  experimenlaHon  by  ind'Mdua! 
registrants  in  an  effort  to  achieve  meaningful 
disclo.sures  in  this  aren 
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did  not  impact  cash  flow  or  were 
unrealized. 

The  Commission  believes  that 
information  as  to  the  oatnre  of  a 
registrant's  foreign  operations  gained  as 
a  result  of  implementing  SPAS  No.  52  ' 
could  be  used  to  develop  improved 
disclosures  relating  to  foreign  operations 
and  foreign  currency  translation  effects, 
including  information  as  to  functional 
currencies.  Such  disclosures  could 
provide  meaningful  information  to 
investors  and  others  who  are  attempting 
to  understand  the  impact  of  a 
registrant's  foreign  operations  on  the 
financial  statements.  Segment 
disclosures  provide  information  about 
the  nature  and  extent  of  a  company's 
foreign  operations,  but  the  standards 
inherent  in  SFAS  No.  52  are  premised  on 
the  fact  that  there  may  be  significant 
differences  in  economic  substance 
among  various  foreign  operations — i.e., 
different  exposure  to  exchange  rate  risk 
and  different  impact  on  cash  flow,  with 
resulting  different  accounting  treatment. 
The  Commission  recognizes  that  this  is 
a  complex  area  and.  thus,  is  not 
specifying  the  location  •  or  nature  of  the 
particular  disclosures  to  be  made. 
Indeed,  information  such  as  a  display  of 
net  investments  by  major  functional 
ciurency  or  an  analysis  of  the 
translation  component  of  equity  (either 
by  significant  functional  currency  or  by 
geographical  areas  used  for  segment 
disclosure  purposes]  will  not  always  be 
practicable.  Nevertheless,  the 
Commission  encourages 
experimentatian  with  narrative 
information,  such  as  disclosure  about 
the  functional  currencies  used  to 
measure  significant  foreign  operations 
or  the  degree  of  exposure  to  exchange 
rate  risks  (which  exists  for  all 
companies  engaged  in  foreign 
operations,  regardless  of  their  functional 
currencies},  in  order  to  enable  investors 


'  SocceMfui  impleiDenUtioa  of  SPAS  No.  52 
require*  a  fundamental  evaluation  of  the  nature  of 
each  of  a  company's  fm'elgn  operation*.  Often,  thii 
will  require  input  from  maoagement  personnel 
Involved  in  various  activities  within  the  company. 
Also.  invesOnent  ob)«ctive*  with  reepact  to 
individual  foreign  operationa  will  need  to  be 
reevaluated  (e.^..  amounts  of  intercompany 
accounts  oonsidoed  to  be  "permanent"  advances). 

•The  management's  discuoaion  and  aoalyaia 
•ectioa  may  b«  uoed  for  these  additional 
disciosuraa.  The  Comaiiaaioa's  reqniramaatj  for 
Managwnanf*  Dtocuaaiop  and  Analysis  of  Financial 
Condition  end  Kaauhs  of  Operation*  in  Item  303  of 
Regnlatian  M(  (17  CFR  Part  22B)  ai*  deatgned  to 
elicit  In/oniation  n*oa**afy  to  aa  undarctandlng  of 
a  regi*traat's  flnawial  stalameota.  Thl*  i*  to  be 
accompliehad  by  providing  iniormation  enabling  an 
avatnattnn  of  tha  amount*  and  certainty  of  cash 
flow*  tram  oparation*  and  a  ragiatrant's  ability  to 
genarata  adaquata  amounts  of  caah  to  meat  its 
need*  for  cask  (liquidity)  as  well  a*  an  asaeiement 
of  the  impact  of  avanta  that  have  had.  or  may  have, 
■  material  effect  on  trend*  of  operating  result*. 


to  assess  the  impact  of  exchange  rate 
changes  on  the  reporting  entity,* 

There  follows  a  discussion  of  two 
specific  situations  which  registrants 
may  wish  to  explain  to  investors.  When 
a  registrant  determines  that  the  financial 
data  of  significant  foreign  operations 
should  be  measured  in  other  than  the 
reporting  currency,  there  may  be  an 
indication  that  all  or  some  of  those 
operations'  cash  flows  are  generally  not 
available  to  meet  the  company's  other 
short-term  needs  for  cash.  Thus,  it  may 
be  appropriate  that  such  a  registrant 
discuss  those  operations  in  a 
disaggregated  manner  in  order  to 
meaningfully  address  liquidity  and 
capital  resource  considerations. '"A 
discussion  of  the  company's 
intracompany  fineincing  practices  may 
also  be  meaningful  in  this  regard.  Of 
course,  if  those  foreign  cash  flows  are 
generally  available  to  meet  the  parent's 
cash  needs  and  the  local  fimctional 
currency  determinations  result  from  a 
preponderance  of  the  other  evaluative 
factors  specified  by  SFAS  No.  52, 
discussion  of  that  fact  would  facilitate 
understanding  of  the  registrant's 
operations. 

Another  example  relates  to  significant 
foreign  operations  in  highly  inflationary 
economies.  In  SFAS  No.  52,  the  FASB 
adopted  a  pragmatic  solution  to  the 
problems  resulting  from  the  lack  of  a 
stable  measuring  unit  (i.e.  those 
operations'  financial  data  must  be 
measured  in  the  reporting  currency).  As 
a  result,  the  translation  effects  of  rate 
changes  are  included  in  net  income  even 
through  the  operations  may  be  relatively 
self-contained  or  have  other 
environmental  characteristics  such  that 
remittances  to  the  parent  are  tmlikely." 
In  such  cases,  discussion  only  of 
consolidated,  or  even  reporting 
currency,  liquidity  and  capital  resources 
may  not  be  stifficient. 


'The  Cr-nmission  also  tiellevee  that  *  discotaion 
as  10  the  nature  of  the  traiulation  component  of 
equity  may  assist  investors  in  understanding  the 
reported  financial  condition.  This  may  be 
particularly  important  due  to  the  fact  that  the 
Commission's  staff  has  been  advised  that  some 
analyst*  and  others  may  be  arbitrarily  ad|u*ting 
reported  earnings  for  the  translation  adjustment*. 
Meaningful  disclosure  about  a  company's  foreign 
operations  may  help  to  overcome  tfai*  tendency. 

" Item  303(a)  of  Regulatien  S-K  (tetaa  in  part  that 
"where  in  the  registrant's  tudgmeni  a  illsfasiiai  of 
segment  informatiaa  or  of  other  sobdlvlsiaas  of  the 
registrant's  bosiness  would  be  appropriats  to  an 
understanding  of  such  businsss,  the  iHsiiissilm  shall 
focus  on  each  relevant  repolable  segment  or  other 
subdivision  of  the  businso*  and  on  the  registrant  aa 
a  whole." 

"Similarly,  the  funcUooal  currency  far  foreign 
operation*  which  are  experiendng  ffawndal 
difficulties  snch  that  additional  capital  investments 
may  be  necessary  may  also  be  determined  to  be  the 
reporting  currency. 


2.  Disclosures  During  the  Transition 
Period 

Adoption  of  SFAS  No.  52  is 
mandatory  for  fiscal  years  beginning  on 
or  after  December  15, 1962.  with  earlier 
application  encouraged.  The  financial 
statements  for  prior  years  may  be 
restated  to  conform  to  the  new  standard 
and,  if  not  restated,  compcuiies  may 
present  disclosure  of  earnings  data  for 
the  prior  year  computed  on  a  pro  forma 
basis.  Companies  that  adopted  the 
standard  for  fiscal  years  ending  on  or 
before  March  31, 1982  were  required  to 
disclose  the  effect  of  adopting  the  new 
standard  on  earnings  data  for  the  year 
of  the  change  in  order  to  provide 
comparability  with  companies  still  using 
SFAS  No.  8;  that  disclosure  is  not 
required  for  fiscal  years  ending  after 
that  date. 

The  Board  determined  that  the 
extended  mandatory  effective  date  was 
appropriate  to  provide  sufficient  time  for 
companies  to  make  any  desired  changes 
in  financial  policies  that  might  be 
prompted  by  the  new  standard  and  to 
prepare  internally  for  the 
implementation  of  the  standard.  The 
Board  did  not  require  restatement 
because  it  recognized  that  the 
accounting  exposure  determined  in 
accordance  with  SFAS  No.  8  had  been 
hedged  by  the  management  of  some 
companies  and  that  different 
management  actions  might  have  been 
taken  if  SFAS  No.  8  had  not  been  in 
effect.  Finally,  the  Board  did  not  extend 
the  requirement  to  disclose  the  effect  of 
adopting  the  standard  to  years  ending 
after  Kfautih  31, 1982  because  it  believed 
that  many  companies  will  have 
terminated  some  or  all  hedges  of  the 
SFAS  No.  8  accoimting  exposure, 
thereby  making  any  meaningful 
determination  of  the  effect  virtually 
impossible.  In  addition,  the  Board 
believed  that  the  cost  of  requiring  two 
systems  of  translation  beyond  early  1962 
was  not  justified. 

The  Commission  understands  the 
rationale  for  the  transition  provisions 
outlined  above.  Nonetheless,  the 
Commission  is  concerned  about  the 
adequacy  of  disclosure  about  the  effects 
of  accounting  changes. ''Financial 


"  In  sevarsi  of  the  annusl  reports  hidadsd  in  the 
stafTs  sample,  a  substantial  portion  of  record  (or 
otharwiae  Jnciaasad)  saniings  waa  attribatabia  to 
the  adoption  of  SFAS  No.  S2.  Whils  the  ISBl  affect 
of  the  auMasutiiig  rhawgs  was  disoioaad  in  the 
financial  slalaiMnIs,  taforaation  oatsida  the 
financial  statamsBts  faeasad  a  high  toval  of 
attenlkm  osi  the  strength  of  ths  rsportad  rssohs 
withost  iwwiJiHg  adaqaata  Infomatias)  to  permit 
an  evalualloa  of  the  ooaiparaUlity  of  those  rssulta 
partionlariy  stnoa,  in  aaeh  of  thaaa  caaaa.  the 
oompanias  did  not  restate  or  provide  pro  foma 
discioaares. 
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statement  users  have  a  natural  tendency 
to  assume  that  accounting  results  are 
prepared  using  a  consistent 
methodology  throughout  the  reporting 
period  ana  from  year  to  year.  Indeed, 
users  have  a  right  to  malce  that 
assumption  and  the  trends  in  reported 
financial  results  are  a  particularly  useful 
indicator  of  a  company's  progress. 
Where  accounting  results  and  the  trends 
therein  are  materially  impacted  by 
accounting  changes,  it  is  incumbent 
upon  the  registrant  to  clearly  bring  this 
fact  to  the  attention  of  users,  together 
with  such  other  information  which  may 
be  necessary  to  enable  investors  to 
adequately  assess  reported  results.'-^ 

For  those  registrants  that  adopt  SFAS 
No.  52  in  1982  or  thereafter,  the 
Commission  believes  that,  where 
appropriate,  useful  information  as  to 
comparability  can  be  best  provided  by 
restating  prior  years'  financial 
statements  (or  making  appropriate  pro 
forma  disclosures]  and  by  disclosing  the 
effect  of  the  change  on  results  of 
operations  for  the  current  year. 
However,  the  Commission  understands 
that,  for  the  reasons  considered  by  the 
FASB  in  adopting  the  transition 
provisions  included  in  SFAS  No.  52. 
presentation  of  such  information  may 
not  always  be  meaningful  (or 
computation  thereof  may  not  be 
practicable).  In  such  instances,  the 
Commission  expects  registrants  to 
discuss  this  fact  and  the  reasons 
therefor.  In  this  regard,  registrants 
should  consider  discussing  any 
modifications  of  operating,  financing,  or 
hedging  practices  which  have  been 
effected. 

The  Commission  also  believes  that 
registrants  that  have  not  yet  adopted 
SFAS  No.  52  should  discuss  the 
potential  effects  of  adoption  in 
registration  statements  and  reports  filed 
with  the  Commission. 

Codification  Update 

The  "Codification  of  Financial 
Reporting  Policies"  announced  in 
Financial  Reporting  Release  1  (April  15. 
1982)  [47  FR  21028]  is  updated  to: 

1.  Add  a  new  section  501.06,  entitled 
as  follows: 


'Miem  301  of  Regulation  S-K  (17  CFR  229,301 1 
requires  the  presentation  of  certain  selected 
financial  data,  the  purpose  of  which  is  to  supply  m  d 
convenient  and  readable  format  data  which 
highlight  certain  significant  trends  in  the  registrant  s 
financial  condition  and  results  of  operations.  The 
instructions  to  that  item  require  a  description  of 
factors,  such  as  accounting  changes,  that  materially 
affect  the  comparability  of  the  information  reflected. 


§  501.06    Disclosure  Considerations 
Related  to  Foreign  Operations  and 
Foreign  Currency  Translation  Effects 

2.  Include  in  section  501.06  the 
sections  entitled  "Background  and 
Discussion."  "Disclosure 
Considerations,"  and  "Disclosures 
during  the  Transition  Period,"  identified 
as  specified  below: 

a.  Background  and  Discussion. 

b.  Disclosure  Considerations. 

c.  Disclosures  during  the  Transition 
Period. 

This  codification  is  a  separate 
publication  issued  by  the  SEC.  It  will  not 
be  published  in  the  Federal  Register 
Code  of  Federal  Regulations  system 

List  of  Subjects  in  17  CFR  Part  211 

Accounting.  Reporting  and 
recordkeeping  requirements.  Securities. 

PART  211— [AMENDED] 
Commission  Action: 

Subpart  A  of  17  CFR  Part  211  is 
amended  by  adding  thereto  reference  to 
this  release  (FRR  .No.  6J. 

By  the  Commis.sion. 
Nuvember  18,  1982. 
Shirley  E.  HoUis. 
Asaislant  Secretary. 
|FR  Doc  82-32353  Filed  11  .;4-B2;  8:45  am) 
BILLING  CODE  SOIO-OI-M 


17  CFR  Part  240 

[Release  No.  33-6434;  34-19244;  IC- 128231 

Purchases  of  Certain  Equity  Securities 
by  ttie  Issuer  and  Others;  Adoption  of 
Safe  Harbor 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rule;  rule  amendments. 

SUMMARY:  The  Commission  has 
announced  the  adoption  of  Rule  lOb-18 
under  the  Securities  Exchange  Act  of 
1934  ("Act")  to  provide  a  "safe  harbor" 
from  liability  for  manipulation  in 
connection  with  purchases  by  an  issuer 
and  certain  related  persons  of  the 
issuer's  common  stock.  The  issuer  or 
other  person  will  not  incur  liability 
under  the  anti-manipulative  provisions 
of  Sections  9(a)(2)  or  10(b)  (and  Rule 
lOb-5  thereunder)  if  purchases  are 
effected  in  compliance  with  the 
limitations  contained  in  the  safe  harbor. 
The  Commission  has  also  adopted 
certain  amendments  to  Rule  lOb-6  under 
the  Act  which  will  eliminate  the 
Commission's  current  program  of 
regulating  issuer  repurchases  under  that 
rule.  These  amendments  will  except 
from  Rule  lOb-6  purchases  of  an  issuer  s 


common  stock  (and  certain  related 
securities)  when  the  issuer  is  engaged  in 
certain  distributions  of  those  securities 
EFFECTIVE  DATE:  .November  26.  1982 
FOR  FURTHER  INFORMATION  CONTACT: 
lotin  B  Manning,  |r.,  Esq   |202-272-2«"41 
or  Mary  Chamberiin.  Esq   (202-272- 
2880);  Office  of  Legal  Policy  and  Trading 
Practices,  Division  of  Market  Regulation, 
Securities  and  Exchange  Commission. 
4.50  5th  Street.  NW,,  Washington.  D.C. 
20549, 

SUPPLEMENTARY  INFORMATION; 

I.  Introduction 

The  Commission  has  considered  on 
several  occasions  since  1967  the  issue  of 
whether  to  regulate  an  issuer's 
repurchases  of  its  own  securities.' The 
predicates  for  this  effort  have  been 
twofold:  first,  invpstnrs  and  particularly 
the  issuer's  shareholders  should  be  able 
to  rely  on  a  market  that  is  set  by 
independent  market  forces  and  not 
influenced  in  any  manipulative  manner 
by  the  issuer  or  persons  closely  related 
to  the  issuer.  Second,  since  the  general 
language  of  the  anti-manipulative 
provisions  of  the  federal  securities  laws 
offers  little  guidance  with  respect  to  the 
scope  of  permissible  issuer  market 
behavior,  certainty  with  respect  to  the 
potential  liabilities  for  issuers  engaged 
in  repurchase  programs  has  seemed 
desirable. 

The  most  recent  phasp  of  !his 
proceeding  is  proposed  Rule  13e-2 
which  was  published  for  public 
comment  on  October  17,  1980.'This  rule 
would  have  imposed  disclosure 
requirements  and  substantive 
purchasing  limitations  on  an  issuer's 
repurchases  of  its  common  and 
preferred  stock.  These  restrictions, 
which  generally  would  have  limited  the 
time,  price,  and  \'olume  of  purchases. 
also  would  have  been  imposed  on 
certain  persons  whose  purchases  could 
be  deemed  to  be  attributable  to  the 
issuer.  In  addition,  the  issuer,  its 
affiliates,  and  certain  other  persons 


'  Before  its  most  recent  release  in  October.  1980, 
issuer  repurchases  had  iieen  the  subject  of  three 
public  rule  proposals  The  first  was  a  Commission 
draft  of  a  proposed  Rule  lOb-10  published  in  1967 
by  the  United  Slates  Senate  'n  connection  with 
heanngs  on  proposed  legislation  that  became  the 
Williams  Act  Amendments  of  1968,  Pub,  L  No,  90- 
439  82  Stat  4M  ||uly  29  1968)  Proposed  Rule  10b- 
10  was  reprinted  in  Hearings  or  S.  510  before  the 
Suhcomnuttee  ur  Securities  of  the  Senate 
Committee  un  Bankirij^  and  Currency.  90th  Cong.. 
Isl  Sess  214-216  119671.  The  Commission  then 
published  Rule  13e-2  for  comme.Tt  in  1970  and  in 
iy":i  Securities  K\(.han>!e  .Aci  Release  Nos,  8930 
;luiy  13,  1970),  35  FR  11410  |1970)  and  10539 
:Di'cember6.  1973),  38  FR  34341  |1973|, 

■Securities  Exchange  Art  Release  No.  17222 
(October  17  1980|,  4.S  FR  70890  119801  ("Oclober 
Release"). 
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would  have  been  subject  to  a  general 
antiiiraud  provision  in  connection  with 
their  purchases  of  the  issuer's  common 
and  preferred  stock. 

The  Commission  has  recognized  that 
issuer  repurchase  programs  are  seldom 
undertaken  with  improper  intent,  may 
frequently  be  of  substantial  economic 
beneHt  to  investors,  and,  that,  in  any 
event,  undue  restriction  of  these 
programs  is  not  in  the  interest  of 
investors,  issuers,  or  the  marketplace. 
Issuers  generally  engage  in  repurchase 
programs  for  legitimate  business 
reasons  and  any  rule  in  this  area  must 
not  be  overly  intrusive.  Accordingly,  the 
Commission  has  endeavored  to  achieve 
an  appropriate  balance  between  the 
goals  described  above  and  the  need  to 
avoid  complex  and  costly  restrictions 
that  impinge  on  the  operation  of  issuer 
repurchase  programs. 

In  light  of  these  considerations,  and 
based  on  the  extensive  public  files 
developed  in  this  proceeding,  the 
Commission  has  determined  that  it  is 
not  necessary  to  adopt  a  mandatory  rule 
to  regulate  issuer  repurchases. 
Accordingly,  the  Commission  has  today 
withdrawn  proposed  Rule  13e-2,'  and, 
as  discussed  in  this  release,  is  amending 
Rule  lOb-6  to  eliminate  most  issuer 
repurchase  regulation  under  that  rule.  In 
lieu  of  direct  regulation  under  Rule  10b- 
6  and  proposed  Rule  13e-2,  the 
Commission  has  determined  that  a  safe 
harbor  is  the  appropriate  regulatory 
approach  to  offer  guidance  concerning 
the  applicability  of  the  anti- 
manipulative  provisions  of  Rule  lOb-5 
and  Section  9(a)(2)  to  issuer  repurchase 
programs.  New  Rule  lOb-18  reflects  this 
determination.* 

The  Commission  wishes  to  stress. 
however,  that  the  safe  harbor  is  not 
mandatory  nor  the  exclusive  means  of 
effecting  issuer  purchases  without 
manipulating  the  market.  As  a  safe 
harbor,  new  Rule  lOb-18  will  provide 
clarity  and  certainty  for  issuers  and 
broker-dealers  who  assist  issuers  in 
their  repurchase  programs.  If  an  issuer 
effects  its  repurchases  in  compliance 
with  the  conditions  of  the  rule,  it  will 
avoid  what  might  otherwise  be 
substantial  and  unpredictable  risks  of 
liability  under  the  general  anti- 
manipulative  provisions  of  the  federal 


'Securities  Exchange  Act  Release  Nos  33-6435, 
34-19245.  IC-12824  (.November  17,  1982]. 

'  In  view  of  the  fact  that  the  provisions  of  the  safe 
harbor  afforded  by  Rule  lOb-18  are  substantially 
similar  to  the  provisions  of  proposed  Rule  13e-2  that 
would  have  been  imposed  on  a  mandatory  basis 
and  for  which  there  has  already  been  substantial 
public  comment,  the  Commission  has  determined 
that  further  notice  and  comment  are  not  necessary 
Seen.l.  supra. 


securities  laws.' Moreover,  since  Rule 
lOb-18  is  a  safe  harbor  rather  than  a  per 
se  rule,  the  Commission  believes  that 
the  safe  harbor  should  be  available  to 
all  issuers  and  their  affiliated 
purchasers  and  should  not  be  limited  in 
its  application  to  any  particular  class  of 
issuers,  such  as  those  defined  in  the 
October  Release  as  "Section  13(e) 
issuers." 

The  Commission  emphasizes  that  no 
affirmative  inference  should  be  drawn 
that  bids  for  or  purchases  of  an  issuer's 
stock  by  persons  to  which  the  safe 
harbor  is  not  explicitly  available,  or 
with  respect  to  securities  other  than  the 
issuers  common  stock,  should  be  made 
in  accordance  with  the  safe  harbor.  The 
safe  harbor  is  not  intended  to  define  the 
appropriate  limits  to  be  observed  by 
those  persons  not  covered  by  the  safe 
harbor  nor  the  appropriate  limits  to  be 
observed  by  anyone  when  purchasing 
securities  other  than  common  stock.  In 
addition,  the  safe  harbor  is  not  the 
exclusive  means  by  which  issuers  and 
their  affiliated  purchasers  may  effect 
purchases  of  the  issuer's  stock  in  the 
marketplace.  Given  the  greatly  varying 
characteristics  of  the  markets  for  the 
stock  of  different  issuers,  there  may  be 
circumstances  under  which  an  issuer 
could  effect  repurchases  outside  of  the 
guidelines  that  would  not  raise 
manipulative  concerns.  This  is 
especially  the  case  in  the  context  of  the 
uniform  volume  guidelines,  which 
cannot  easily  reflect  those  varying 
market  characteristics.  As  discussed 
more  fully  below,  the  Commission 
wishes  to  continue  to  receive  the  views 
of  any  interested  persons  on  whether 
additional  disclosure  by  the  issuer 
concerning  the  repurchase  program 
should  affect  the  percentage  level  of 
purchases  that  would  be  covered  under 
the  safe  harbor.  In  order  to  make  it  clear 
that  Rule  lOb-18  is  not  the  exclusive 
means  to  effect  issuer  repurchases, 
paragraph  (c)  of  the  rule  provides  that 
no  presumption  shall  arise  that  an  issuer 
or  affiliated  purchaser  has  violated 
Section  9(a)(2]  or  Rule  lOb-5  if  the 


'Paragraph  (b|  of  the  rule  provides  that  any 
issuer  and  us  affiliated  purchasers  could  not  be  held 
liable  under  the  anti-manipulative  provisions  of 
Section  9(a)(2|  of  the  Act  or  Rule  lOb-5  under  the 
-•^ct  solely  by  reason  of  the  number  of  brokers  or 
dealers  used,  and  the  time,  price,  and  amount  of 
bids  for  or  purchases  of  common  stock  of  the  issuer. 
if  such  bids  of  purchases  are  effected  in  compliance 
with  all  of  the  conditions  of  paragraph  (b)  of  the 
rule.  Of  course.  Rule  lOb-18  is  not  a  safe  harbor 
from  violations  of  Rule  lOb-5  which  may  occur  in 
the  course  of  an  issuer  repurchase  program  but 
which  do  not  entail  manipulation.  For  example,  Rule 
10t>-18  confers  no  immunity  from  possible  Rule  10b- 
5  liability  where  the  issuer  engages  in  repurchases 
while  in  possession  of  favorable,  material  non- 
public information  concerning  Its  securities. 


purchases  do  not  meet  the  conditions  of 
paragraph  (b). 

The  remaining  parts  of  the  release 
describe  Rule  lOb-18  and  the 
amendments  to  Rule  lOb-6  and  contrast 
those  provisions  to  the  proposals  in  the 
October  Release.  Interested  persons 
should  refer  to  the  October  Release  for  a 
more  detailed  discussion  of  the  general 
background  of  the  Commission's 
consideration  of  issuer  repurchase 
programs.  In  addition,  interested 
persons  may  wish  to  refer  to  a  release 
that  the  Commission  recently  issued 
proposing  for  comment  several 
amendments  to  its  trading  practices 
rules,  including  Rule  lOb-6.* 

II.  Safe  Harbor  Rule  lOb-18 

A.  Coverage  of  Rule  lOb-18 

The  safe  harbor  of  paragraph  (b)  is 
available  for  any  bid  or  purchase  that 
constitutes  a  "Rule  lOb-18  bid"  or  a 
"Rule  lOb-18  purchase,"  as  defined  in 
the  rule.  Paragraph  (a)(3)  defines  a  Rule 
lOb-18  purchase  as  a  purchase  of 
common  stock  of  an  issuer  by  or  for  the 
issuer  or  any  affiliated  purchaser  of  the 
issuer.  Paragraph  (a)(4)  defines  a  Rule 
lOb-18  bid  as  a  bid  for  securities  that,  if 
accepted,  or  a  limit  order  to  purchase 
securities  that,  if  executed,  would  result 
in  a  Rule  lOb-18  purchase.' 

B.  General  Antifraud  Provision 

Under  paragraph  (b)  of  proposed  Rule 
13e-2,  a  class  of  issuers  defined  as 
"Section  13(e)  issuers."  their  affiliates, 
affiliated  purchasers,  and  any  broker, 
dealer,  or  other  person  acting  on  behalf 
of  these  issuers,  affiliates,  or  affiliated 
purchasers  would  have  been  subject  to  a 
broad  general  antifraud  and  anti- 
manipulative  prohibition  in  connection 
with  any  bids  or  purchases  of  any  equity 
security  of  the  issuer.  The  commentators 
that  addressed  this  provision  opposed 
its  adoption  for  essentially  two  reasons. 
First,  they  argued  that  it  was 
unnecessary  in  view  of  existing 
provisions  of  the  Act  such  as  Section 
9(a)(2)  and  Section  10(b)  and  Rule  lOb-5 
thereunder.  Second,  they  argued  that  the 
general  nature  of  paragraph  (b)  would 
detract  from  the  certainty  otherwise 
provided  by  the  rule. 


'Securities  Exchange  Act  Release  No.  18528 
(March  3.  1982).  47  FR  11482  (1982)  (Trading 
Practices  Release"). 

'The  definition  of  a  Rule  lOb-18  purchase 
excludes  certain  transactions  that  were  never 
intended  to  be  the  subject  of  regulation  under  an 
issuer  repurchase  rule.  Some  of  these  transactions 
were  those  enumerated  in  paragraph  (f)  of  proposed 
Rule  13e-2.  In  view  of  the  changed  regulatory 
approach  reflected  in  the  rule  and  its  more  limited 
coverage,  some  of  the  excepted  transactions  of 
proposed  Rule  13e-2(f]  have  been  deleted  in  the 
adopted  rule. 


C.  Disclosur 
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onditions  of 


wo  reasons. 


The  Commission  has  reconsidered  the 
question  of  whether  a  general  antifraud 
provision  is  necessary  in  this  context 
and  has  concluded  that  it  is  not.  The 
sole  purpose  of  the  rule  as  adopted  is  to 
provide  a  safe  harbor  from  liability 
under  the  anti-manipulative  provisions 
of  the  Act.  For  that  reason,  the 
Commission  has  determined  not  to 
include  a  general  antifraud  provision  in 
Rule  lOb-18. 

C.  Disclosure 

Proposed  Rule  13e-2  would  have 
required  issuers  and  affiliated 
purchasers  that  sought  to  repurchase 
more  than  two  percent  of  the  issuer's 
stock  during  any  twelve-month  period 
publicly  to  disclose  certain  specified 
information  prior  to  effecting  any 
purchases  of  the  issuer's  stock.*  In 
addition,  those  persons  would  have 
been  required  to  disclose  the  specified 
information  to  any  exchange  on  which 
the  stock  was  listed  for  trading  or  to  the 
NASD  if  the  stock  was  authorized  for 
quotation  in  NASDAQ.* 

Most  of  the  commentators  that 
addressed  the  issue  suggested  that  the 
disclosure  provisions  were  not 
necessary  in  view  of  the  existing 
requirements  of  other  provisions  of  the 
federal  securities  laws  [e.g..  Section 
10(b)  and  Rule  lOb-5).  Other 
commentators  stated  that  disclosure 
obligations  should  depend  on  the 
particular  facts  and  circumstances 
involved.  Accordingly,  they  suggested 
that  perse  disclosure  requirements  were 
not  appropirate,  and,  indeed,  might 
cause  persons  subject  thereto  to  believe 
that  disclosure  of  other  information  was 
unnecessary.  Finally,  commentators 
cited  practical  compliance  problems  that 
might  arise,  such  as  determining  at  the 
beginning  of  any  twelve-month  period 
whether  the  issuer  would  need  to 
purchase  more  than  two  percent  of  its 
stock  to  satisfy  corporate  needs,  and  the 
need  to  periodically  update  disclosure  to 
reflect  material  changes. 

The  proposed  disclosure  requirements 
were  not  intended  to  be  co-extensive 
with  other  disclosure  obligations. 
Nevertheless,  the  Commission  is 
persuaded  that  the  obligation  to  disclose 
information  concerning  repurchases  of 
an  issuer's  stock  should  depend  on 
whether  the  information  is  material 
under  the  circumstances,  regardless  of 
whether  such  purchases  are  made  as 
part  of  a  program  authorized  by  a 
company's  board  of  directors  or 
otherwise.  The  Commission  has 
therefore  determined  not  to  adopt  the 
specific  disclosure  requirements 


contained  in  paragraph  (d)  of  proposed 
Rule  13e-2,  even  as  a  safe  harbor.  Other 
relevant  provisions  of  the  federal 
securities  laws  and  existing  policies  and 
procedures  of  the  various  self-regulatory 
organizations  impose  disclosure 
responsibilities  that  appear  to  be 
sufficient  to  ensure  that  investors  and 
the  marketplace  in  general  receive 
adequate  information  concerning  issuer 
repurchases.  The  Commission 
emphasizes  its  belief  that  timely 
disclosure  of  all  material  information  in 
the  context  of  issuer  repurchases  may 
significantly  facilitate  the  maintenance 
of  an  orderly  market  for  the  issuer's 
stock. 

D.  Definitions 

Affiliated  purchaser.  Rule  lOb-18 
contains  a  definition  of  the  term 
"affiliated  purchaser"  that  differs 
somewhat  from  the  definition  of  that 
term  as  contained  in  proposed  Rule  13e- 
2.'°  As  proposed  in  Rule  13e-2,  the 
definition  of  affiliated  purchaser  would 
have  included  natural  persons  acting 
with  the  issuer  for  the  purpose  of 
acquiring  the  issuer's  securities."  a.s 
well  as  persons  who  controlled  the 
issuer's  purchases,  or  whose  purchases 
were  controlled  by.  or  were  under 
common  control  with,  the  issuer's 
purchases. '^Commentators  were  critical 
of  the  use  of  the  terms  "acting  with"  and 
"control"  because,  in  their  view,  those 
terms  are  imprecise.  Some 
commentators  noted  that  the  use  of 
those  terms  suggested  that  all  directors 
and  officers  of  the  issuer  would  be 
deemed  to  be  affiliated  purchasers  and 
therefore  covered  by  the  rule 
notwithstanding  the  Commission's 
stated  intent  to  the  contrary.  In 
particular,  they  stated  that  the  "control" 
standard  articulated  in  paragraph 
(a)(2)(ii]  of  proposed  Rule  13e-2  could 
be  interpreted  to  be  the  same  as  the 
historical  affiliation  standard  and 
therefore  would  encompass  more  than 
the  control  of  actual  purchasing  acti\ily 
that  the  Commission  intended  the  rule  to 
cover. 

The  commentators  suggested  that  the 
"acting  with"  standard  should  be 
changed  to  an  "acting  in  concert" 
standard  since  the  latter  has  particular 
legal  significance.  Commentators  also 
suggested  that  the  class  of  persons 
defined  in  proposed  paragraph  (a)(2)(ii) 
as  affiliated  purchasers  should  be 
limited  to  persons  that  have  day-to-day 
responsibility  for  the  issuer's  purchases. 


In  addition,  commentators 
recommended  the  addition  of  a  proviso 
in  the  definition  that  would  specifically 
except  purchases  by  officers  or  directors 
unless  they  otherwise  were  an  affiliated 
purchaser. 

The  Commission  agrees  with  the 
commentators  that  the  concept  of 
"acting  in  concert"  provides  more  legal 
certainty  than  the  standard  proposed  in 
the  October  Release.  Accordingly,  the 
first  part  of  the  definition  of  affiliated 
purchaser  has  been  modified  to  include 
the  "acting  in  concert"  standard  instead 
of  the  "acting  with"  standard.  '^  The 
Commission  believes  that  the  "acting  in 
concert"  standard  will  cover  the  same 
persons  as  proposed  Rule  13e-2  was 
intended  to  cover,  including  persons 
acting  with  the  issuer  in  purchasing  the 
issuer's  securities,  regardless  of  whether 
the  purchases  are  made  for  the  account 
of  the  issuer  itself." 

As  adopted,  the  second  clause  of  the 
definition  of  affiliated  purchaser  covers 
any  affiliate  that,  directly  or  indirectly, 
controls  the  issuer's  Rule  lOb-18 
purchases,  or  whose  purc.hases  are 
controlled  by.  or  are  under  common 
control  with,  those  of  the  issuer.  '■  Under 
this  formulation,  a  person  would  not  be 
considered  to  be  an  affiliated  purchaser 
unless  the  person  is  an  affiliate  '*and 
one  of  the  three  control  standards  is 
met.'" 

Finally,  to  provide  further  guidance  in 
the  definition  of  affiliated  purchaser,  the 
Commission  has  added  a  proviso  that 
states,  in  part,  that  an  officer  or  director 
that  participates  in  a  decision  to 
authorize  the  issuer  to  make  or  effect 
Rule  lOb-18  bids  or  purchases  will  not 
be  considered  to  be  an  affiliated 
purchaser  on  that  basis  alone.'* 

The  definition  of  affiliated  purchaser 
as  proposed  in  Rule  13e-2  also  would 
have  included  affiliates  who  controlled 
the  issuer  by  means  of  ownership  of  the 
issuer's  securities,  and  affiliates  that 
were  not  natural  persons.  "The 


"Proposed  Rule  13e-2(d)(l|. 
•Proposed  Rule  13e-2(d)(Z). 


'"The  definition  is  similar  lo  Ihe  definition  of 
affiliated  purchaser  recently  proposed  to  be  added 
to  Rule  lOb-6.  See  Trading  Practices  Release,  47  FR 
at  11488, 

"  Proposed  Rule  13e-2(a)(2)|i). 

"Proposed  Rule  13e-2(a)(2)(ii). 


'^Rule  10b-18(a)|2)(i) 
'See  October  Release.  45  FR  at  70895.  note  30. 

'Rule  10b-18(a)|2)|ii), 

"The  term    affiliate'  is  defined  in  paragraph 
(a)(1)  of  the  rule 

"The  determination  of  whether  the  affiliate 
controls  the  issuer  s  purchases  of  its  securities,  or 
whether  its  purchases  are  controlled  by.  or  are 
under  common  control  with   the  issuer  s  purchases. 
would  have  to  be  made  b\  Ihe  issuer  or  the  other 
persons  involved  m  Ihe  transaction  The 
Commission  is  of  the  view  that  in  most  cases 
paragraph  |a)(2)(ii)  will  cover  among  other  things, 
purchases  of  a  parent  issuer  s  slock  b>  its 
subsidiaries,  and  purchases  of  a  subsidiary  issuer'! 
stock  by  the  parent  regardless  of  whether  the 
purchases  are  made  for  the  account  of  the 
subsidiary  issuer  itself. 

"Rule  10b-18|a)(2)(ii). 

"Proposed  Rule  13e-2(a)(2|  (iii)  and  (iv). 
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commentators  were  critical  of  the 
application  of  the  rule  to  these  affiliates 
in  the  absence  of  any  evidence  of 
concerted  activity  or  control  over  the 
issuer's  purchases  of  its  securities.  The 
Commission  agrees  that  paragraphs 
(a)(2)  (iii)  and  (iv)  as  proposed  could  be 
overly  broad,  in  the  context  of  a  safe 
harbor  or  mandatory  rule,  in  light  of  the 
rationale  underlying  the  affiliated 
purchaser  concept.  Accordingly,  it  has 
determined  not  to  include  in  Rule  lOb-18 
paragraphs  (a)(2)  (iii)  and  (iv).^ 

Trading  Volume.  The  term  trading 
volume  has  been  adopted  in  paragraph 
(a)(ll)  of  Rule  lOb-18  with  some 
modiHcation  from  the  term  as  proposed 
in  Rule  13e-2.  Generally,  the  term 
defines  trading  volume  as  the  average 
daily  trading  volume  over  the  preceding 
four  weeks.  This  calculation  would  then 
be  used  in  the  context  of  the  volume 
provisions  of  the  Rule,  which  provide  a 
safe  harbor  for  daily  purchases  of  up  to 
25%  of  the  trading  volume. 

Proposed  Rule  13e-2  would  have 
required  that  the  issuer  subtract  from 
the  trading  volume  figure  all  "Rule  13e- 
2"  purchases  by  or  for  the  issuer  or  an 
affiliated  purchaser."  The  rationale  for 
the  exclusion  was  to  assure  that  the 
trading  volume  figures  used  to  calculate 
the  permissible  volume  of  issuer 
purchases  reflected  only  transactions 
effected  by  persons  other  than  issuers  or 
affiliated  purchasers.  Some 
commentators  stated  that  the 
computations  required  to  determine  the 
amounts  to  be  excluded  would  impose  a 
substantial  compliance  burden  on 
issuers,  affiliated  purchasers  and 
broker-dealers  that  would  be 
disproportionate  to  the  benefits  sought 
to  be  achieved  by  requiring  the 
exclusion.  In  addition,  commentators 
argued  that,  because  of  the  volume 
limits,  the  permissible  volume  of  Rule 
13e-2  purchases  would  not  be  increased 
significantly  if  Rule  13e-2  purchases 
were  included  in  the  calculation  of  the 
average  trading  volume  figure. 

The  Commission  generally  agrees  that 
compliance  with  the  volume  conditions 
would  prevent  any  significant  increase 
in  the  permissible  volume  of  purchases 
that  could  result  from  including  Rule 


"Whether  affiliates  that  are  not  natural  affilialeg 
or  are  affiliate*  by  virtue  of  their  itock  ownerahip 
would  be  affiliated  purchaser*  under  the  rule 
depend*  on  the  facts  and  circumstances  of  each 
case.  Nevertheless,  the  Conunission  is  of  the  view 
that  exercise  of  controlling  influence  by  such  an 
affiliate  over  the  corporate  matter*  of  the  itiuer  in 
general  may  give  rise  to  a  presumption  that  it 
controls  purchases  by  the  Issuer.  In  addition, 
depending  on  the  facts  and  circumstance*,  luch 
■fnUate*  could  be  deemed  to  be  acting  in  concert 
writh  the  Issuer  in  connection  with  their  purchases  of 
the  issuer's  security.  See  alto  note  16.  lupn 

"  Proposed  Rule  13«-2(a)(13). 


lOb-18  purchases  in  less  than  block  size 
in  the  trading  volume  figure.  The 
inclusion  of  block  purchases  by  the 
issuer,  however,  in  calculating  trading 
volume  could  significantly  increase  the 
amount  of  stock  that  could  be  purchased 
within  the  volume  limitations  of  the  safe 
harbcr.  Accordingly,  the  definition  of 
trading  volume  as  adopted  in  Rule  10b- 
18  would  require  the  issuer  or  affiliated 
purchaser  to  subtract  block  purchases 
that  are  made  by  for  the  issuer  or 
affiliated  purchaser  from  the  trading 
volume  figure. 

Block.  The  Commission  has 
considered  two  alternative  definitions  of 
the  term  "block." "The  significance  of 
the  term  is  that  purchases  of  blocks  are 
excepted  from  the  volume  conditions. 
Thus,  an  issuer  that  chooses  to  comply 
with  those  conditions  may  purchase  up 
to  25%  of  the  trading  volume,  and.  in 
addition,  may  purchase  one  or  more 
blocks,  as  defined.  The  amount  of 
securities  purchased  in  block  size  need 
not  be  included  in  determining  whether 
the  25%  limitation  had  been  reached. 
The  Commission  has  adopted  the 
simpler  of  the  two  definitionc.  Paragraph 
(a)(14)  of  Rule  lOb-18  defines  a  block  as 
that  amount  of  stock  that  has  an 
aggregate  purchase  price  of  not  less  than 
$50,000  and.  if  the  aggregate  purchase 
price  is  less  than  $200,000,  a  number  of 
shares  that  is  not  less  than  5,000. 

The  Commission  has  considered 
whether  to  require  the  issuer  to  exclude, 
in  calculating  the  amount  of  securities 
that  would  constitute  a  block  (i)  any 
amount  of  securities  that  a  broker  or 
dealer  had  assembled  or  accumvilated 
for  the  purpose  of  sale  or  resale  to  the 
issuer  or  to  any  affiliated  purchaser,  and 
(ii)  any  amount  that  a  broker-dealer  had 
sold  short  to  the  issuer  or  to  an  affiliated 
purchaser  if  the  issuer  or  affiliated 
purchaser  knew  of  had  reason  to  know 
that  the  sale  was  a  short  sale. 

Some  commentators  suggested  that 
ihe  issuer  should  be  required  to  exclude 
from  a  block  only  those  shares  that  a 
broker  or  dealer  had  accumulated  as 
principal  with  the  purpose  of  sale  or 
resale  to  the  issuer  or  affiliated 
purchaser.  In  their  view,  a  broader 
exclusion  would  impede  normal  block 
trading  practices,  since  a  broker  could 
not  assemble  a  block  on  an  agency  basis 
and  then  cross  it  as  such  on  an 
exchange.  The  commentator  suggested 
that  this  kind  of  transaction  would  not 
have  adverse  market  impact,  or  present 
the  opportunity  for  circumvention  of  the 


voliune  limitations,  that  led  the 
Commission  to  propose  this  part  of  the 
block  definition."  The  Commission 
agrees  with  the  commentators  that  these 
concerns  arise  only  where  broker- 
dealers  accumulate  blocks  as  principal 
for  the  purpose  of  sale  or  resale  to  the 
issuer  or  affiliated  purchasers,  and  the 
definition  of  the  term  block  reflects  that 
judgment." 

Certain  commentators  also  suggested 
that  the  "know  or  have  reason  to  know" 
standard  that  was  proposed  to  apply  in 
determining  whether  to  exclude  from  an 
amoimt  of  securities  that  otherwise 
would  constitute  a  block  broker-dealer's 
short  sales  to  the  issuer  should  also 
apply  in  determining  whether  to  exclude 
shares  accumulated  for  the  purpose  of 
resale  to  the  issuer.  The  Commission 
has  modified  the  proviso  accordingly. 

E.  Purchasing  Conditions 

In  order  to  take  advantage  of  the  safe 
harbor  provided  by  Rule  lOb-18.  an 
issuer  or  affiliated  purchaser  would 
have  to  comply  with  all  of  the 
conditions  of  paragraph  (b)  of  the  rule.** 

1.  Timing  conditions.  The  conditions 
that  relate  to  the  timing  of  purchases 
have  been  adopted,  for  purposes  of  the 
Rule  lOb-18  safe  harbor,  substantially 
as  they  were  proposed  in  Rule  13e-2. 
For  a  transaction  in  a  NASDAQ 
security,  otherwise  than  on  an 
exchange,  there  need  only  be  an 
independent  bid  currently  reported  in 
Level  2  of  NASDAQ.'*  For  exchange 
traded  securities,  if  the  Rule  lOb-18 
purchase  is  to  be  effected  on  an 
exchange,  the  transaction  cannot  be  the 
opening  transaction  for  the  security  on 
such  exchange,  and  the  transactions 
cannot  be  effected  during  the  one-half 
hour  before  the  scheduled  close  of 
trading  on  that  exchange." 


"See  Proposed  Rule  13e-2(a)  (ISA]  and  (ISB). 
Commentator*  generally  supported  adoption  of  the 
simpler  definition  that  was  proposed  in  the  October 
Release  as  an  alternative  lo  the  "sliding  scale" 
definition  initially  contained  in  the  1973  Proposal. 


••  The  proviso  to  the  block  definition  would  also 
have  excluded  from  that  definition  any  amount  of 
securities  that  the  issuer  or  affiliated  purchaser 
acquired  upon  the  exercise  of  a  listed  call  option. 
The  Commission  has  not  adopted  this  provision. 

"See  Octot>er  Release.  45  FR  at  70667,  n.39.  Thus, 
where  a  broker-dealer  has  sold  to  the  issuer  or  to  an 
affiliated  purchaser  a  block  that  contained  share* 
accimiulaled  by  the  broker-dealer  as  principal  for 
the  purpose  of  resale  to  the  issuer  or  affiliated 
purchaser,  the  transaction  would  not  qualify  a*  a 
block  unless  the  remaining  shares  independently 
would  be  large  enough  to  constitute  a  block  under 
the  definition.  If  the  issuer  had  determined  to 
comply  with  the  volume  provisioiu,  the  other  shares 
which  were  accumulated  would  have  to  be  taken 
into  account  in  determining  whether  the  volume 
limitation  had  been  reached. 

"These  conditions  have  been  adopted 
substantially  in  the  same  form  as  in  proposed  Rule 
13e-2,  although  several  liberalizing  changes  have 
been  made. 

"RulelOb-18(b)(2)(UI). 

"Rulel0b-18{b)(2)(ii). 


"RulelOb-li 
"RulelOb-li 
Release,  the  tin 
reported  securi 
reported  securi 
was  an  exchanj 
securities  for  w 
otherwise  than 
2(e)(2J(i)and(l 
discussed  in  th< 
time  limitation 
securities. 


]  \'^ ! 
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For  transactions  in  reported  securities, 
the  Rule  lOb-18  purchase  cannot 
constitute  the  opening  transaction 
reported  on  the  consolidated  tape.^* 
Other  time  restrictions,  as  proposed  in 
Rule  13e-2.  applicable  to  trading  in 
reported  securities  have  been  modified. 
Proposed  Rule  13e-2  would  have 
prohibited  persons  subject  to  the  time 
limitations  from  purchasing  a  reported 
security  for  which  the  principal  market 
was  a  national  securities  exchange 
during  the  period  commencing  one-half 
hour  before  the  scheduled  close  of 
trading  in  the  principal  market  for  the 
security  and  ending  with  the  termination 
of  the  period  in  which  last  sale  prices 
were  reported  in  the  consolidated 
system.  Some  commentators  argued  that 
this  limitation  might  have  anti- 
competitive effects  because  it  would 
prohibit  trading  by  the  issuer  and  any 
affiliated  purchaser  on  other  exchanges 
and  in  the  over-the-counter  markets  for 
a  substantial  period  of  time.  Some 
commentators  suggested  as  an 
alternative  that  the  trading  prohibition 
should  be  only  in  the  period  within  one- 
half  hour  of  the  scheduled  close  of 
trading  in  the  market  where  the 
transaction  was  proposed  to  be  effected. 
Another  commentator  suggested  that 
trading  should  be  prohibited  only  during 
the  one-half  hour  before  the  termination 
of  the  period  in  which  last  sale  prices 
are  reported  in  the  consolidated  system. 
The  timing  conditions  in  Rule  lOb-18 
provide  that  an  issuer  or  an  affiliated 
purchaser  may  effect,  consistent  with 
the  safe  harbor  provisions  of  the  rule,  a 
transaction  in  a  reported  security  (i)  if 
the  principal  market  for  such  security  is 
an  exchange,  at  a  time  other  than  during 
the  one-half  hour  before  the  scheduled 
close  of  trading  on  the  principal  market, 
or  (ii)  if  the  transaction  is  to  be  effected 
on  an  exchange,  at  a  time  other  than 
during  the  one-half  hour  before  the 
scheduled  close  of  trading  on  the 
exchange  on  which  the  transaction  is  to 
be  effected,  or  (iii)  if  the  transaction  is  to 
be  effected  otherwise  than  on  an 
exchange,  at  a  time  other  than  during 
the  one-half  hour  before  the  termination 
of  the  period  in  which  last  sale  prices 
are  reported  in  the  consolidated 
system.^ The  Commission  believes  that 


"Rule]0b-18(b)(2)(i)(A). 

"Rule  10b-18(b)(2)(i)(BHD).  In  the  October 
Release,  the  lime  limitations  that  were  proposed  for 
reported  securities  were  separated  into  one  for 
reported  securities  for  which  the  principal  market 
was  an  exchange  and  one  for  those  reported 
securities  for  which  the  principal  market  was 
otherwise  than  on  an  exchange.  Proposed  Rule  13e- 
2(el(2)  (i)  and  (ii).  In  view  of  the  modifications 
discussed  in  the  text,  the  rule  as  adopted  contains  a 
time  limitation  thai  is  applicable  to  all  reported 
securities. 


these  limitations,  as  modified, 
appropriately  resolve  the  commentators' 
concerns  while  achieving  the  objectives 
of  the  time  limitations. 

2.  Price  conditions.  The  price 
conditions  have  been  adopted  as 
published  in  proposed  Rule  13e-2.  The 
price  limit  for  purchases  of  reported 
securities  would  be  the  higher  of  the  last 
sale  price  reported  in  the  consolidated 
system  or  the  highest  independent 
published  bid,  as  defined  in  Rule  llAcl- 
1(a)(9)  [§  240.1lAcl-l(a)(9)]  under  the 
Act.  regardless  of  the  market  reporting 
that  figure. ^° The  price  limit  applicable 
to  purchases  of  exchange  traded 
securities  in  transactions  on  an 
exchange  is  the  higher  of  the  highest 
current  independent  bid  quotation  or  the 
last  sale  price  on  such  exchange, '' 

The  pricing  conditions  of  Rule  lOb-18 
provide  that  purchases  of  a  NASDAQ 
security  otherwise  than  on  an  exchange 
may  be  made  at  a  net  price  no  higher 
than  the  lowest  current  independent 
offer  quotation  reported  in  Level  2  of 
NASDAQ.^-  Purchases  of  securities  that 
are  neither  NASDAQ  securities  nor 
reported  securities  otherwise  than  on  an 
exchange  may  be  made  at  the  lowest 
current  independent  offer  quotation 
ascertained  on  the  basis  of  reasonable 
inquiry."  In  both  cases,  the  purchase 
price  would  include  any  commission 
equivalent,  mark-up.  or  differential  paid 
to  a  dealer.^* 

3.  Single  broker-dealer  limilatinn.  A 
condition  that  the  issuer  or  affiliated 
purchaser  make  purchases  from  or 
through  not  more  than  one  broker  or 
dealer  on  any  day  has  been  adopted  as 
proposed.  Purchases  may  be  made  from 
any  number  of  broker-dealers  in 
transactions  that  are  not  solicited  by  the 
issuer  or  affiliated  purchaser.  Some 
commentators  suggested  that  the 
Commission  should  define  what  would 
constitute  a  solicitation  for  purposes  of 
the  rule.  Whether  a  transaction  has  been 
solicited  necessarily  depends  on  the 
facts  and  circumstances  of  each  case 
and  must  be  determined  by  those  who 
wish  to  rely  on  the  rule's  safe  harbor. 
Although  the  Commission  does  not 
believe  it  should  define  the  term 
solicitation,  disclosure  and 
announcement  of  a  repurchase  program 
would  not  necessarily  cause  all 
subsequent  purchases  to  be  deemed 
solicited.  ^' 


4.  Volume  conditions.  The  volume 
conditions  to  the  safe  harbor  are  more 
libera!  than  those  set  forth  in  the 
October  Release.  Under  Rule  10t>-18.  an 
issuer  is  permitted  to  purchase  up  to  25% 
of  the  average  daily  trading  volume  over 
the  preceding  four  calendar  weeks. 
Under  Rule  13e-2,  that  number  was  15%. 
The  Commission  ha.s  concluded  thai  a 
Zb^i  purchasing  condition  is  appropriate 
in  that  Commission  cases  concerning 
manipulation  in  the  context  of  issuer 
repurchases  have  historically  involved 
conduct  outside  the  conditions  of  Rule 
lOb-18.  including  a  volume  limitation  of 
25%. "The  Commission  also  recognizes 
that  establishing  a  uniform  condition 
might  be  thought  to  suggest  that 
purchases  in  excess  of  the  limitations 
are  perse  manipulative  .Accordingly. 
the  Commission  has  provided  in 
paragraph  (c)  of  the  rule  that  no 
presumption  shall  arise  that  purchases 
not  in  conformity  with  the  limitations  of 
the  safe  harbor  violate  the  anti- 
manipulative  provisions  of  the  securities 
laws.  The  rule  operates  to  impose  no  per 
se  volume  prohibition  on  issuer 
repurchases,  and  there  may  be 
circumstances  in  which  an  issuer  would 
be  justified  in  exceeding  the  volume 
conditions.''  Repurchases  outside  of  the 
safe  harbor  that«re  manipulative,  of 
course,  continue  to  be  actionable  under 
the  securities  laws. 

F.  Purchases  on  Behalf  of  Employee  and 

Shareholder  Plans 

The  definition  of  a  Rule  lOb-18 
purchase  contained  in  paragraph  (a)  of 
the  rule  excludes  any  purchase  effected 

by  or  for  an  issuer  plan  if  the 
transaction  is  effected  by  an  agent 
independent  of  the  issuer." Those 
purchases  are  not  considered  to  be 
attributable  to  the  issuer  and.  therefore, 
are  not  intended  to  be  addressed  by  the 
rule.  The  criteria  contained  in  paragraph 
la)(6)  of  the  rule  that  are  used  to 
determine  whether  the  purchasing  agent 
is  independent  of  the  issuer  are 


'<'RulelOb-18(b)(3)(il 

"RulelOb-18(b)(3)(ii) 

"Rulel0b-18(b)(3)(iii|. 

"RulelOb-18(b)(3)(iv). 

"Sep  Rule  10b-18(a)|12) 

"See  October  Release,  45  FR  al  70898,  n  47. 


"The  volume  provisions  have  been  modified  to 
make  it  clear  that  block  purchases  and  pnvalely- 
negotiated  purchases  are  not  required  to  be 

included  in  computing  the  25%  daily  volume 
limitation  In  addition  the  Commission  has  not 
adopted  that  part  of  the  volume  limitations  in 
proposed  Rule  13ed-2  that  would  have  required  the 
inclusion  of  securities  acquired  through  the  exercise 
of  listed  call  options  when  computing  the  25%  daily 
volume  limitation 

"  For  example  m  some  situations  average  trading 
volume  during  the  preceding  four  weeks  may  not  be 
representative  of  trading  volume  al  the  time  ol  the 
issuer  s  purchases  Where  current  trading  volume  is 
substantially  greater  than  that  during  the  preceding 
four  weeks,  the  issuer  ma\  be  lustified  in  exceeding 
the  twenty  five  percent  jimilalion 

"The  terms    issuer  plan    and    sgenl 
independent  of  the  issuer    are  defined  in 
paragraphs  iallSI  and  |8|I6!  of  the  rule   respectively. 
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designed  to  insulate  the  market  in  the 
issuer's  securities  from  influence  by  the 
issuer  or  an  affiliate. 

Two  changes,  however,  have  been 
made  in  paragraph  (a)(6)  as  published  in 
proposed  Rule  13e-2.  First,  to  avoid  the 
possible  need  for  various  amendments 
to  existing  issuer  plans,  the 
commentators  suggested  that  both 
paragraph  (a)(6),  and  the  proviso  to  it, 
should  be  drafted  in  terms  of  actual  use 
or  exercise  of  control  over  the  agent  by 
the  issuer  or  affiliate  rather  than  the 
retention  of  the  power  to  use  or  exercise 
such  control.  The  Commission  has 
adopted  this  suggestion. 

The  second  change  to  paragraph  (a)(6] 
incorporates  a  new  clause  in  the 
proviso.  Certain  commentators  noted 
that  in  many  issuer  plans,  particularly 
those  which  the  issuer  administers  or 
allocates  shares  purchased  for  the  plan 
to  the  participants'  accounts,  the  issuer 
instructs  the  agent  with  respect  to  the 
amount  of  shares  it  is  to  purchase  over  a 
prescribed  period  of  time.  The  amount  to 
be  purchased  is  determined  by  a 
formula  set  forth  in  the  plan  that 
generally  is  based  on  the  amount  of 
contributions  and  the  average  market 
price  of  the  security  over  a  prescribed 
period  of  time.  The  new  clause  in  the 
proviso  will  permit  the  issuer  to  use 
such  a  formula  to  determine  the  amount 
of  shares  to  be  purchased  by  the  agent 
without  compromising  the  independence 
of  the  agent  so  long  as  the  issuer  or 
affiliate  does  not  revise  the  formula 
more  than  once  in  any  three-month 
period.^' 

Certain  commentators  also  suggested 
incorporating  into  the  rule  various 
interpretive  positions  concerning 
independent  agents.  For  example,  the 
Commission  stated  in  the  October 
Release  that  neither  a  common 
directorship  between  the  issuer  and  the 
agent  nor  the  issuer's  right  to  remove  the 
agent  would  by  itself  constitute  control 
over  the  agent.*"  In  addition,  restrictions 
imposed  on  the  agent  otherwise  than  by 
the  issuer,*'  or  which  are  required  by 


"Under  the  definition  of  independent  agent  as 
modiried,  the  issuer  may  revise  not  more  than  once 
in  any  three-month  period  the  basis  for  determining 
the  amount  of  its  contributions  to  the  plan  or  the 
basis  for  determining  the  frequency  of  its 
allocations  to  the  plan.  As  proposed,  the  rule  would 
have  permitted  the  issuer  to  make  these  revisions 
not  more  than  once  in  any  six-month  period.  That 
period  has  been  reduced  to  three  months  at  the 
su^estion  of  Jhe  commentators  who  noted  that 
corporate  decisions  of  this  nature  generally  are 
made  on  a  quarterly  basis. 

"See  October  Release.  45  FR  at  70901.  n.71 
"  For  example,  the  Commission's  Division  of 
Investment  Management  requires  that  purchases 
with  contributions  to  dividend  reinvestment  plans 
be  made  within  30  days  from  the  date  contributions 
are  received  by  the  agent  if  the  plan  is  not  to  be 


other  statutes.*"  would  not  preclude  a 
determination  that  the  agent  was 
independent.  Commentators  also 
suggested  incorporating  into  the  rule  a 
provision  that  would  permit  the 
imposition  of  certain  controls  if  done  in 
•good  faith"  and  without  manipulative 
intent. 

As  the  Commission  noted  in  the 
October  Release,  the  determination  of 
whether  a  control  relationship  exists 
between  the  issuer  and  the  agent  is  a 
factual  one  to  be  made  by  the  issuer.*^  It 
i3  not  possible  to  incorporate  in  the  rule 
or  in  a  release  every  possible 
interpretive  position  concerning 
independent  agents,  since  the  issue  of 
whether  a  control  relationship  exists 
necessarily  will  depend  on  the 
particular  facts  and  circumstances. 
Accordingly,  the  Commission  has 
determined  not  to  attempt  to  further 
delineate  that  relationship  in  Rule  10b- 
18.  Nevertheless,  the  Commission 
reaffirms  the  interpretive  positions 
expressed  in  the  October  Release  with 
respect  to  independent  agents. 

III.  Solicitation  of  Views:  Continuing 
Review  of  Issuer  Repurchases  and  Rule 
lOb-18 

The  Commission  intends  to  monitor 
the  operation  of  issuer  repurchase 
programs  to  determine  the  effects  of 
Rule  lOb-18  on  those  programs  and  the 
market  for  an  issuer's  securities.  In  view 
of  the  Commission's  ongoing  interest  in 
this  area,  it  continues  to  solicit  the 
advice  and  views  of  all  interested 
persons  on  the  effects  of  Rule  lOb-18 
and  whether  the  rule  can  be  improved.  It 
has  been  suggested,  for  example,  that  an 
issuer  should  have  the  benefit  of  a  safe 
harbor  where  purchases  exceed  the 
percentage  volume  limitation  of  Rule 
lOb-18  and  additional  disclosure  is 
made  concerning  the  repurchases.  The 
Commission  is  interested  in  whether 
dissemination  of  additional  information 
by  an  issuer  during  its  repurchase 
program,  perhaps  on  a  daily  basis, 
should  affect  the  availability  of  the  safe 
harbor.  Such  information  might  include 
a  further  statement  of  the  purpose  and 
expected  duration  of  the  repurchase 
program,  the  amount  of  shares  acquired 
or  to  be  acquired  on  a  particular  day 
and  the  time  of  day  or  time  period 
during  the  day  the  purchase  or 
purchases  are  made  or  are  proposed  to 


deemed  an  mvestmeni  company  See  October 
Release.  45  FR  at  70901.  n  73 

"  For  example,  trustees  for  plans  subject  to  the 
Employee  Retirement  Income  Security  Act  of  1974,. 
29  U  S  C  1001  et  seq  ,  generally  are  required  to 
purchase  the  issuer's  securities  at  "fair  market 
value    at  the  time  purchases  are  made.  See  October 
Release  45  FR  at  70902,  n.74 

"See  October  Release.  45  FR  at  70901,  n.71. 


be  made.  Commentators  are  invited  to 
address  the  question  of  whether,  if  this 
(or  other)  information  is  disseminated  in 
a  full  and  timely  fashion,  the  issuer 
should  be  afforded  the  protections  of  the 
safe  harbor  notwithstanding  the  fact 
that  its  purchases  exceed  the  current 
twenty  five  percent  limitation.  In  this 
regard,  the  following  additional 
questions  may  be  relevant: 

1.  When  should  the  information  be 
disclosed  (i.e.,  before  or  after  the  shares 
are  acquired)? 

2.  How  should  the  information  be 
disclosed  (e.g.,  by  press  release  and 
notification  to  the  exchange  on  which 
the  securities  are  registered  and  listed 
for  trading  and  to  the  NASD  if  the 
securities  are  authorized  for  quotation  in 
NASDAQ)? 

3.  Would  daily  disclosure  of  such 
information  add  to  or  detract  from  the 
maintenance  of  a  fair  and  orderly 
market  for  the  issuer's  stock? 

4.  Could  the  information  be 
disseminated  in  a  full  and  timely  fashion 
that  would  protect  the  markets  and 
investors? 

5.  Can  a  disclosure  requirement  be 
devised,  in  the  context  of  a  rule  like 
Rule  lOb-18.  that  would  assure  that 
manipulative  practices  do  not  occur  or 
that  those  who  engage  in  such  practices 
are  not  insulated  from  liability? 

rV.  Amendments  to  Rule  lOb-6 

As  reproposed  for  comment  in  the 
October  Release,  an  amendment  to  Rule 
lOb-6  would  have  provided  an 
exception  from  that  rule  for  purchases  of 
securities  that  were  the  subject  of  a 
"technical"  distribution  [i.e..  the  issuer 
had  outstanding  securities  immediately 
convertible  into  or  exchangeable  for  the 
security  to  be  purchased),  provided  that 
the  purchases  were  made  in  compliance 
with  Rule  13e-2. 

The  Commission  has  adopted  the 
amendment  with  modifications. 
Paragraph  (f)  of  Rule  lOb-6  now 
provides  that  the  rule  shall  not  apply  to 
bids  for  or  purchases  of  any  security, 
any  security  of  the  same  class  and 
series  as  such  security,  or  any  security 
that  is  convertible  into,  or  exchangeable 
or  exercisable  for,  such  security,  solely 
because  the  issuer  or  a  subsidiary  of  the 
issuer  has  outstanding  secimties  that 
are  immediately  convertible  into  or. 
exchangeable  or  exercisable  for,  that 
equity  security.  The  effect  of  the 
amendment  is  to  eliminate  the  need  for 
an  issuer  or  any  person  whose 
purchases  would  be  attributable  to  the 
issuer  to  seek  specific  exemptive  or 
interpretive  relief  from  Rule  lOb-6  to 
permit  purchases  of  any  class  of  the 
issuer's  stock  solely  because  the  issuer 
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is  engaged  in  a  technical  distribution.** 
Rule  lOb-6  continues  to  apply,  however, 
to  purchases  of  any  security  that  is  the 
subject  of  any  other  kind  of  distribution, 
any  security  of  the  same  class  and 
series  as  that  security,  or  any  right  to 
purchase  any  such  security. 

The  Commission  has  adopted  the 
second  amendment  to  Rule  lOb-6 
proposed  in  the  October  Release 
concerning  purchases  by  independent 
agents.  Paragraph  (g)  now  provides  that 
a  bid  for  or  purchase  of  any  security 
made  or  effected  by  or  for  a  plan  *'  shall 
be  deemed  to  be  a  purchase  by  the 
issuer  unless  the  bid  is  made,  or  the 
purchase  is  effected,  by  an  agent 
independent  of  the  issuer,  as  that  term  is 
defined  in  Rule  10b-18(a)(6). 

V.  Certain  Findings,  Effective  Date  and 
Statutory  Basis 

Section  23(a)(2)  of  the  Act  **  requires 
the  Commission,  in  adopting  rules  under 
the  Act,  to  consider  the  anti-competitive 
effect  of  such  rules,  if  any,  and  to 
balance  any  impact  against  the 
regulatory  benefits  gained  in  terms  of 
furthering  the  purposes  of  the  Act.  The 
Commission  has  considered  Rule  lOb-18 
and  the  related  amendments  to  Rule 
lOb-6  in  light  of  the  standards  cited  in 
Section  23(a)(2)  and  believes  that 
adoption  of  the  rule  and  the 
amendments  will  not  impose  any  burden 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the  Act.  In 
addition,  since  proposed  Rule  13e-2  was 
proposed  for  comment  before  January  1. 
1981,  and  since  additional  notice  and 
comment  are  not  necessary  for  the 
adoption  of  Rule  lOb-18,'"  the 
Commission  finds  that  the  regulatory 
flexibility  analysis  provisions  of  the 
Regulatory  Flexibility  Act*' are  not 
apphcable. 

The  Commission  finds,  in  accordance 
with  the  Administrative  Procedure  Act 
("APA"),  5  U.S.C.  553(d),  that  the 


"Rule  lOb-18  supersedes  all  exemptions  from 
Rule  lOb-6  currently  in  effect  that  require  the  issuer 
or  persons  whose  purchases  are  attributable  to  the 
issuer  to  make  purchases  in  compliance  with  the 
conditions  set  forth  in  Appendix  C  [See  2  Fed.  Sec. 
L.  Rep.  (CCH)  §  22.727)  solely  because  the  issuer 
has  convertible  securities  or  warrants  outstanding. 

Several  commentators  suggested  th^t  Rule  lOb-6 
should  be  amended  to  reflect  the  stag's  position 
concerning  issuer  repurchases  during  an  offering  of 
securities  by  affiliates  of  the  issuer  on  a  "sheir' 
registration  statement,  and  repurchases  after  the 
time  the  issuer  has  reached  an  agreement  in 
principle  with  respect  to  an  acquisition  that  may 
involve  a  distribution  of  the  issuer's  slock.  Although 
the  Commission  has  determined  not  to  amend  the 
rule  at  this  time,  it  has  proposed  certain  changes 
with  respect  to  these  positions.  See  Trading 
Practices  Release.  47  FR  at  11489. 

"The  term  "plan"  is  defined  in  Rule  10b-6(c)(4). 

"15  U.S.C.  78w(a)(2). 

"See  n.3  suprv. 

"  5  U.S.C.  aCO-04. 


adoption  of  Rule  lOb-18  and  the 
amendments  to  Rule  lOb-6,  relieve 
mandatory  restrictions  and  do  not 
impose  other  substantive  requirements. 
Accordingly,  the  foregoing  action 
becomes  effective  immediately. 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  requirements.  Securities. 

Text  of  Rule  lOb-18  and  Amendment  to 
Rule  lOb-6 

Part  240  of  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  By  adding  17  CFR  240.10b-18  as 
follows: 

§240.10t>-18     Purchases  of  certain  equity 
securities  by  the  issuer  and  others. 

(a)  Definitions.  Unless  the  context 
otherwise  requires,  all  terms  used  in  this 
section  shall  have  the  same  meaning  as 
in  the  Act.  In  addition,  unless  the 
context  otherwise  requires,  the 
following  definitions  shall  apply: 

(1)  The  term  "affiliate"  means  any 
person  that  directly  or  indirectly 
controls,  is  controlled  by,  or  is  under 
common  control  with,  the  issuer; 

(2)  The  term  "affiliated  purchaser ' 
means: 

(i)  A  person  acting  in  concert  with  the 
issuer  for  the  purpose  of  acquiring  the 
issuer's  securities;  or 

(ii)  An  affiliate  who,  directly  or 
indirectly,  controls  the  issuer's 
purchases  of  such  securities,  whose 
purchases  are  controlled  by  the  issuer  or 
whose  purchases  are  under  common 
control  with  those  of  the  issuer; 

Provided,  however.  That  the  term 
"affiliated  purchaser"  shall  not  include  a 
broker,  dealer,  or  other  person  solely  by 
reason  of  his  making  Rule  lOb-18  bids  or 
effecting  Rule  lOb-18  purchases  on 
behalf  of  the  issuer  and  for  its  account 
and  shall  not  include  an  officer  or 
director  of  the  issuer  solely  by  reason  of 
his  participation  in  the  decision  to 
authorize  Rule  lOb-18  bids  or  Rule  10b- 
18  purchases  by  or  on  behalf  of  the 
issuer; 

(3)  The  term  "Rule  lOb-18  purchase" 
means  a  purchase  of  common  stock  of 
an  issuer  by  or  for  the  issuer  or  any 
affiliated  purchaser  of  the  issuer,  but 
does  not  include  any  purchase  of  such 
stock 

(i)  Effected  by  or  for  an  issuer  plan  by 
an  agent  independent  of  the  issuer; 

(ii)  If  it  is  a  fractional  interest  in  a 
security,  evidenced  by  a  script 


certificate,  order  form,  or  similar 
document; 

(iii)  Pursuant  to  a  merger,  acquisition, 
or  similar  transaction  involving  a 
recapitalization; 

(iv)  Which  is  subject  to  Rule  13e-l 
under  the  Act  |§  240.13e-l!: 

(v)  Pursuant  to  a  tender  offer  that  is 
subject  to  Rule  13e-4  under  the  Act 
|§  240.13e-4]  or  specifically  excepted 
therefrom: 

(vi)  Pursuant  to  a  tender  offer  thai  is 
subject  to  Section  14(dj  of  the  Act  and 
the  rules  and  regulations  thereunder 

(4)  The  term  "Rule  lOb-18  bid'  means 
(i)  A  bid  for  securities  that,  if  accepted, 
or  (n)  A  limit  order  to  purchase 
securities  that,  if  executed,  would  result 
in  a  Rule  lOb-18  purchase: 

(5)  The  term  "issuer  plan"  means  any 
bonus,  profitsharing.  pension, 
retirement,  thrift,  savings,  incentive, 
stock  purchase,  stock  option,  stock 
ownership,  dividend  reinvestment  or 
similar  plan  for  employees  or  security 
holders  of  the  issuer  or  any  affiliate: 

(6)  The  term  "agent  independent  of 
the  issuer"  means  a  trustee  or  other 
person  who  is  independent  of  the  issuer. 
The  agent  shall  be  deemed  to  be 
mdependent  of  the  issuer  only  if 

(i)  The  agent  is  not  an  affiliate  of  the 
issuer;  and 

(ii)  Neither  the  issuer  nor  any  affiliate 
of  the  issuer  exercises  any  direct  or 
indirect  control  or  influence  over  the 
times  when,  or  the  prices  at  which,  the 
independent  agent  may  purchase  the 
issuer's  common  stock  for  the  issuer 
plan,  the  amounts  of  the  security  to  be 
purchased,  the  manner  in  which  the 
security  is  to  be  purchased,  or  the 
selection  of  a  broker  or  dealer  (other 
than  the  independent  agent  itself) 
through  which  purchases  may  be 
executed; 

Provided,  however.  That  the  issuer  or  its 
affiliate  will  not  be  deemed  to  have  such 
control  or  influence  solely  because  it 
revises  not  more  than  once  in  any  three- 
month  period  the  basis  for  determining 
the  amount  of  its  contributions  to  the 
issuer  plan  or  the  basis  for  determining 
the  frequency  of  its  allocations  to  the 
issuer  plan,  or  any  formula  specified  in 
the  plan  that  determines  the  amount  of 
shares  to  be  purchased  by  the  agent; 

(7)  The  term  "consolidated  system" 
means  the  consolidated  transaction 
reporting  system  contemplated  by  Rule 
llAa3-l  [§  240.1lAa3-l); 

(8)  The  term  "reported  security" 
means  any  security  as  to  which  last  saJe 
information  is  reported  in  the 
consolidated  system; 

(9)  The  term  "exchange  traded 
security"  means  any  security,  except  a 
reported  security,  that  is  listed,  or 
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admitted  to  unlisted  trading  privileges, 
on  a  national  securities  exchange; 

(10)  The  term  "NASDAQ  security" 
means  any  security,  except  a  reported 
security,  as  to  which  bid  and  offer 
quotations  are  reported  in  the 
automated  quotation  system 
("NASDAQ")  operated  by  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"): 

(11)  The  term  'trading  volume" 
means: 

(i)  With  respect  to  a  reported  security. 
the  average  daily  trading  volume  for  the 
security  reported  in  the  consolidated 
system  in  the  four  calendar  weeks 
preceding  the  week  in  which  the  Rule 
lOb-18  purchase  is  to  be  effected  or  the 
Rule  lOb-18  bid  is  to  be  made; 

(ii)  With  respect  to  an  exchange 
traded  security,  the  average  of  the 
aggregate  daily  trading  volume, 
including  the  daily  trading  volume 
reported  on  all  exchanges  on  which  the 
security  is  traded  and,  if  such  security  is 
also  a  NASDAQ  security,  the  daily 
trading  volume  for  such  security  made 
available  by  the  NASD,  for  the  four 
calendar  weeks  preceding  the  week  in 
which  the  Rule  lOb-18  purchase  is  to  be 
effected  or  the  Rule  lOb-18  bid  is  to  be 
made: 

(iii)  With  respect  to  a  NASDAQ 
security  that  is  not  an  exchange  traded 
security,  the  average  daily  trading 
volume  for  such  security  made  available 
by  the  NASD  for  the  four  calendar 
weeks  preceding  the  week  in  which  the 
Rule  lOb-18  purchase  is  to  be  effected  or 
the  Rule  lOb-18  bid  is  to  be  made; 
Provided,  however.  That  such  trading 
volume  under  paragraphs  (a)(ll)  (i),  (ii) 
and  (iii)  of  this  section  shall  not  include 
any  Rule  lOb-18  purchase  of  a  block  by 
or  for  the  issuer  or  any  affiliated 
purchaser  of  the  issuer: 

(12)  The  term  "purchase  price"  means 
the  price  paid  per  share 

(i)  For  a  reported  security,  or  an 
exchange  traded  security  on  a  national 
securities  exchange,  exclusive  of  any 
conmiission  paid  to  a  broker  acting  as 
agent,  or  commission  equivalent,  mark- 
up, or  differential  paid  to  a  dealer 

(ii)  For  a  NASDAQ  security,  or  a 
security  that  is  not  a  reported  security  or 
a  NASDAQ  security,  otherwise  than  on 
a  national  securities  exchange,  inclusive 
of  any  commission  equivalent,  mark-up, 
or  differential  paid  to  a  dealer. 

(13)  The  term  "round  lot"  means  100 
shares  or  other  customary  unit  of 
trading  for  a  security: 

(14)  The  term  "block"  means  a 
quantity  of  stock  that  either 

(i)  Has  a  purchase  price  of  $200,000  or 
more;  or 

(ii)  Is  at  least  5.000  shares  and  has  a 
purchase  price  of  at  least  $50,000;  or 


(iii)  Is  at  least  20  round  lots  of  the 
security  and  totals  150  percent  or  more 
of  the  trading  volume  for  that  security 
or.  in  the  event  that  trading  volume  data 
are  unavailable,  is  at  least  20  round  lots 
of  the  security  and  totals  at  least  one- 
tenth  of  one  percent  (.001)  of  the 
outstanding  shares  of  the  security, 
exclusive  of  any  shares  owned  by  any 
affiliate: 

Provided,  however.  That  a  block  under 
paragraphs  (a)(14)  (i),  (ii)  and  (iii)  of  this 
section  shall  not  include  any  amount 
that  a  broker  or  a  dealer,  acting  as 
principal,  has  accumulated  for  the 
purpose  of  sale  or  resale  to  the  issuer  or 
to  any  affiliated  purchaser  of  the  issuer 
if  the  issuer  or  such  affiliated  purchaser 
knows  or  has  reason  to  know  that  such 
amount  was  accumulated  for  such 
purpose,  nor  shall  it  include  any  amount 
that  a  broker  or  dealer  has  sold  short  to 
the  issuer  if  the  issuer  or  such  affiliated 
purchaser  knows  or  has  reason  to  know 
that  the  sale  was  a  short  sale. 

(b)  Conditions  to  be  met.  In 
connection  with  a  Rule  lOb-18  purchase, 
or  with  a  Rule  lOb-18  bid  that  is  made 
by  the  use  of  any  means  or 
instrumentality  of  interstate  commerce 
or  of  the  mails,  or  of  any  facility  of  any 
national  securities  exchange,  an  issuer, 
or  an  affiliated  purchaser  of  the  issuer, 
shall  not  be  deemed  to  have  violated 
Section  9(a)(2)  of  the  Act  or  Rule  lOb-5 
under  the  Act,  solely  by  reason  of  the 
time  or  price  at  which  its  Rule  lOb-18 
bids  or  Rule  lOb-18  purchases  are  made 
of  the  amount  of  such  bids  or  purchases 
or  the  number  of  brokers  or  dealers  used 
in  connection  with  such  bids  or 
purchases  if  the  issuer  or  affiliated 
purchaser  of  the  issuer: 

(1)  (One  broker  or  dealer)  Effects  all 
Rule  lOb-18  purchases  from  or  through 
only  one  broker  on  any  single  day,  or,  if 
a  broker  is  not  used,  with  only  one 
dealer  on  a  single  day,  and  makes  or 
causes  to  be  made  all  Rule  lOb-18  bids 
to  or  through  only  one  broker  on  any 
single  day,  or,  if  a  broker  is  not  used,  to 
only  one  dealer  on  a  single  day: 
Provided,  however.  That 

(i)  This  paragraph  (b)(1)  shall  not 
apply  to  Rule  lOb-18  purchases  which 
are  not  sohcited  by  or  on  behalf  of  the 
issuer  or  affiliated  purchaser;  and 

(ii)  Where  Rule  lOb-18  purchases  or 
Rule  10-bl8  bids  are  made  by  or  on 
behalf  of  more  than  one  affiliated 
purchaser  of  the  issuer  (or  the  issuer  and 
one  or  more  of  its  affiliated  purchasers) 
on  a  singe  day.  this  paragraph  (b)(1) 
shall  apply  to  all  such  bids  and 
purchases  in  the  aggregate;  and 

(2)  (Time  of  purchases]  Effects  all 
Rule  lOb-18  purchases  from  or  through  a 
borker  or  dealer 


(i)  In  a  reported  security,  (A)  such  that 
the  pruchase  would  not  constitute  the 
opening  transaction  in  the  security 
reported  in  the  consolidated  system:  and 
(B)  if  the  principal  market  of  such 
security  is  an  exchange,  at  a  time  other 
than  during  the  one-half  hour  before  the 
scheduled  close  of  trading  on  the 
principal  market;  and  (C)  if  the  purchase 
is  to  be  made  on  an  exchange,  at  a  time 
other  than  during  the  one-half  hour 
before  the  scheduled  close  of  trading  on 
the  national  securities  exchange  on 
which  the  purchase  is  to  be  made;  and 
(D)  if  the  purchase  is  to  be  made 
otherwise  than  on  a  national  securities 
exchange,  at  a  time  other  than  during 
the  one-half  hour  before  the  termination 
of  the  period  in  which  last  sale  prices 
are  reported  in  the  consolidated  system: 

(ii)  In  any  exchange  traded  security, 
on  any  national  securities  exchange,  (A) 
such  that  the  Rule  lOb-18  purchase 
would  not  constitute  the  opening 
transaction  in  the  security  on  such 
exchange;  and  (B)  at  a  time  other  than 
during  the  one-half  hour  before  the 
scheduled  close  of  trading  on  the 
exchange: 

(iii)  In  any  NASDAQ  security, 
othewise  than  on  a  national  securities 
exchange,  if  a  current  independent  bid 
quotation  for  the  security  is  reported  in 
Level  2  of  NASDAQ:  and 

(3)  (Price  of  purchase)  Effects  all  Rule 
lOb-18  purchases  from  or  through  a 
broker  or  dealer  at  a  purchase  price,  or 
makes  or  causes  to  be  made  all  Rule 
lOb-18  bids  to  or  through  a  borker  or 
dealer  at  a  price. 

(i)  For  a  reported  security,  that  is  not 
higher  than  the  published  bid.  as  that 
term  is  defined  in  Rule  llAcl-l(a)(9) 
under  the  Act,  that  is  the  highest  current 
independent  published  bid  or  the  last 
independent  sale  price  reported  in  the 
consolidated  system,  whichever  is 
higher, 

(ii)  On  a  national  securities  exchange, 
for  an  exchange  traded  security,  that  is 
not  higher  than  the  current  independent 
bid  quotation  or  the  last  independent 
sale  price  on  that  exchange,  whichever 
is  higher: 

(iii)  Otherwise  than  on  a  national 
securities  exchange  for  a  NASDAQ 
security,  that  is  not  higher  than  the 
lowest  current  independent  offer 
quotation  reported  in  Level  2  of 
NASDAQ:  or 

(iv)  Otherwise  than  on  a  national 
securities  exchange,  for  a  security  that  is 
not  a  reported  security  or  a  NASDAQ 
security,  that  is  not  higher  than  the 
lowest  current  independent  offer 
quotation,  determined  on  the  basis  of 
reasonable  inquiry;  and 
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(4)  ( Volume  of  purchases)  Effects  from 
or  through  a  broker  or  dealer  all  Rule 
lOb-18  purchases  other  than  block 
purchases 

(i)  Of  a  reported  security,  an  exchange 
traded  security  or  a  NASDAQ  security, 
in  an  amount  that,  when  added  to  the 
amounts  of  all  other  Rule  lOb-18 
purchases,  other  than  block  purchases, 
from  or  through  a  broker  or  dealer 
effected  by  or  for  the  issuer  or  any  on 
that  day,  does  not  exceed  the  higher  of 

(A)  one  round  lot  or  (B)  the  number  of 
round  lots  closet  to  25  percent  of  the 
trading  volume  for  the  security: 

(ii)  Of  any  other  security,  in  an 
amount  that  (A]  when  added  to  the 
amounts  of  all  other  Rule  lOb-18 
purchases,  other  than  block  purchases, 
from  or  through  a  broker  or  dealer 
effected  by  or  for  the  issuer  or  any 
affiliated  purchaser  of  the  issuer  on  that 
day,  does  not  exceed  one  round  lot  or 

(B)  when  added  to  the  amounts  of  all 
other  Rule  lOb-18  purchases  other  than 
block  purchases  from  or  through  a 
broker  or  dealer  effected  by  or  for  the 
issuer  or  any  affiliated  purchaser  of  the 
issuer  during  that  day  and  the  preceding 
five  business  days,  does  not  exceed  1/ 
20th  of  one  percent  (0.0005)  of  the 
outstanding  shares  of  the  security, 
exclusive  of  shares  known  to  be  owned 
beneficially  by  affiliates. 

(c)  No  presumption  shall  arise  that  an 
issuer  or  affiliated  purchaser  of  an 
issuer  has  violated  Sections  9(a)(2)  or 
10(b)  of  the  Act  or  Rule  lOb-5  under  the 
Act  if  the  Rule  lOb-18  bids  or  Rule  10b- 
18  purchases  of  such  issuer  or  affiliated 
purchaser  do  not  meet  the  conditions 
specified  in  paragraphs  (b)  (1)  through 
(b)  (4)  of  this  section. 

2.  By  revising  paragraph  (f)  of 
§  240.10b-6,  redesignating  paragraph  (g) 
thereof  as  paragraph  (h),  and  adding  a 
new  paragraph  (g),  as  follows 

§  240. 10b-6    Prohibttions  against  trading 
by  persons  interested  in  a  distribution. 

*  *  *  *  * 

(f)  The  provisions  of  this  section  shall 
not  apply  to  bids  for  or  purchases  of  any 
security  of  an  issuer,  any  security  of  the 
same  class  and  series  as  such  security, 
or  any  security  immediately  convertible 
into,  or  exchangeable  or  exerciseable 
for,  any  such  security  solely  because  the 
issuer  or  a  subsidiary  of  such  issuer  has 
outstanding  securities  which  are 
immediately  convertible  into,  or 
exchangeable  or  exerciseable  for,  such 
security. 

(g)  A  bid  for  or  purchase  of  any 
security  made  or  effected  by  or  for  a 
plan  shall  be  deemed  to  be  a  purchase 
by  the  issuer  unless  the  bid  is  made,  or 
the  purchase  is  effected,  by  an  agent 
independent  of  the  issuer,  as  that  term  is 


defined  in  Rule  10b-18(a){6)  under  the 
Act. 


Statutory  Authority  , 

The  Commission  hereby  adopts  Rule 
lOb-18  and  the  amendments  to  Rule 
lOb-6  pursuant  to  the  provisions  of 
Sections  2,  3,  9(a)(6),  10(b),  13(e),  15(c) 
and  23(a),  15  U.S.C.  78b,  78c.  78i(a)(6). 
78j(b).  78m(e),  78o(c)  and  78w(a). 

By  the  Commission. 
George  A.  Fitzsiininons. 

Secretary. 
November  17,  1982. 

|FR  Doc  82-32387  Filed  11-24-B2.  8  45  am| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  271 

(Docket  No.  RM  79-76-133  (Colorado-29); 
Order  No.  269] 

High-Cost  Gas  Produced  From  Tight 
Formations 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE 
action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978  to  designate  certain 
types  of  natural  gas  as  high-cost  gas 
where  the  Commission  determines  that 
the  gas  is  produced  under  conditions 
which  present  extraordinary  risks  or 
costs.  Under  section  107(c)(5).  the 
Commission  issued  a  final  regulation 
designating  natural  gas  produced  from 
tight  formations  as  high-cost  gas  which 
may  recieve  an  incentive  price  (18  CFR 
271.703).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
final  order  adopts  the  recommendation 
of  the  Colorado  Oil  and  Gas 
Conservation  Commission  that  the  J 
Sand  Formation  be  designated  as  a  tight 
formation  under  §  271.703. 
EFFECTIVE  DATES:  This  is  effective 
November  22,  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  Lawner,  (202)  357-8511  of  Victor 
Zabel,  (202)  357-8616. 
SUPPLEMENTARY  INFORMATION: 

Issued  November  22,  1982 

The  Commission  hereby  amends 
§  271.703(d)  of  its  regulations  to  include 


the  J  Sand  Formation  located  in  Adams 
and  Arapahoe  Counties.  Colorado,  as  a 
designated  tight  formation  eligible  for 
incentive  pricing  under  §  271.703.  The 
amendment  was  proposed  in  a  .Notice  of 
Proposed  Rulemaking  by  the  Director. 
Office  of  Pipeline  and  F^oducer 
Regulation  on  August  17.  1982  (47  FK 
36435.  August  20,  1982).'  based  on  a 
recommendation  by  the  Colorado  Oil 
and  Gas  Conservation  Commission 
(Colorado)  m  accordance  with 
§  271.703(c)(2)(ii|  that  the  (  Sand 
Formation  be  designated  as  a  tight 
formation. 

Evidence  submitted  by  Colorado 
supports  the  assertion  that  the  J  Sand 
Formation  meets  the  guidelines 
contamed  in  §  271.703(c)(2j.  The 
Commission  hereby  adopts  the  Colorado 
recommendation 

This  dmendment  shall  become 
effective  immediately.  The  Commission 
has  found  that  the  public  interest 
dictates  that  new  natural  gas  supplies 
be  developed  on  an  expedited  basis, 
and.  therefore,  incentive  prices  should 
be  made  available  as  soon  as  possible. 
The  need  to  make  incentive  prices 
available  immediately  establishes  good 
cause  to  waive  the  thirty-day 
publication  period. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas,  Incentive  price,  Tight 

formations. 

(Department  of  Energ)  Organization  Act.  42 
U.S.C.  7101  et  sag.:  Natural  Gas  Policy  Act  of 
1978.  15  U.S.C.  3301-3432:  Administrative 
Procedure  Act.  5  U.S.C.  553.) 

In  consideration  of  the  foregoing.  Part 
271  of  Subchapter  H,  Chapter  I.  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below,  effective  November  22. 
1982. 

By  the  Commission. 
Kenneth  F  Plumb, 

Secretar\ 

PART  271— [AMENDED] 

Section  271.703(d)  is  amended  by 
adding  a  new  subparagraph  (114)  to 
read  as  follows: 

§271.703    Tight  formations. 
(d)  Designated  tight  formations. 

«  *  «  «  « 

(114)  The  /  Sand  Formation  in 
Colorado.  RM79-76-133  (Colorado-29). 

(i)  Delineation  of  formation.  The  ) 
Sand  Formation  is  located  in  Adams 


Commenis  on  the  proposed  rule  were  invited 

dnd  one  comment  supporting  the  recommendation 
vvas  received   No  parly  requested  n  public  hearing 

and  no  heunnj!  wds  held 
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and  Arapahoe  Counties,  Colorado, 
approximately  24  miles  due  east  of  the 
city  of  Denver.  The  |  Sand  Formation 
underlies  Township  3  South,  Range  62 
West,  Sections  17  through  20,  and  29 
through  32;  Township  3  South,  Range  63 
West,  Sections  13  through  36;  Township 
4  South.  Range  62  West,  Sections  5 
through  8. 17  through  20.  and  29  through 
32;  and  Township  4  South.  Range  63,  All 
Sections,  6th  P.  M. 

(ii)  Depth.  The  J  Sand  Formation 
ranges  in  thickness  from  20  to  180  feet. 
The  average  depth  to  the  top  of  the  J. 
Sand  Formation  is  7,700  feet. 

iFR  Doc.  82-32397  Filed  11-Z4-82;  8:44  ami 
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IB  CFR  Part  271 

[Docket  No.  RM7»-76-126  (Colorado-27; 
Order  No.  268) 

High-Cost  Gas  Produced  From  Tight 
Foniwtlons  | 

AQENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)[5)  of  the  Natural  Gas 
Policy  Act  of  1978  to  designate  certain 
types  of  natural  gas  as  high-cost  gas 
where  the  Commission  determines  that 
the  gas  is  produced  under  conditions 
which  present  extraordinary  risKs  or 
costs.  Under  section  107(c)(5),  the 
Commission  issued  a  fmal  regulation 
designating  natural  gas  produced  from 
tight  formations  as  high-cost  gas  which 
may  receive  an  incentive  price  (18  CFR 
271.703).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
tiesignation  as  tight  formations.  This 
final  order  adopts  the  recommendation 
of  the  Colorado  Oil  and  Gas 
Conservation  Commission  that  the 
Mancos  "B"  be  designated  as  a  tight 
formation  under  §  271.703(d). 

EFFBCTIVE  DATE:  This  rule  is  effective 
November  22, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  Lawner,  (202)  357-8511  or  Victor 
Zabel  (202)  357-8616. 
SUPPLEMENTARY  INFORMATION: 

Issued:  November  22.  1982. 

The  Commission  hereby  amends 
S  271.703(d)  of  its  regulations  to  include 
the  Mancos  "B"  Formation  located  in 
Rio  Blanco  County,  Colorado,  as  a 
designated  tight  formation  eligible  for 
incentive  pricing  under  §  271.703.  The 


amendment  was  proposed  in  a  Notice  of 
Proposed  Rulemaking  by  the  Director, 
Office  of  Pipeline  and  Producer 
Regulation,  issued  July  23,  1982  (47  FR 
32730,  July  29,1982).'  based  on  a 
recommendation  by  the  Colorado  Oil 
and  Gas  Conservation  Commission 
(Colorado)  in  accordance  with  §  271.703, 
that  the  Mancos  "B"  Formation  be 
designated  as  a  tight  formation 

Evidence  submitted  by  Colorado 
supports  the  assertion  that  the  Mancos 
"B"  Formation  meets  the  guidelines 
contained  in  §  271.703(c)(2).  The 
Commission  adopts  the  Colorado 
recommendation. 

This  amendment  shall  become 
effective  immediately.  The  Commission 
has  found  that  the  public  interest 
dictates  that  new  natural  gas  supplies 
be  developed  on  an  expedited  basis, 
and,  therefore,  incentive  prices  should 
be  made  available  as  soon  as  possible. 
The  need  to  make  incentive  prices 
immediately  available  establishes  good 
cause  to  waive  the  thirty -day 
publication  period. 

List  of  Subjects  in  18  CFR  Fart  271 

Natural  gas.  Incentive  price,  Tight 
fonnations. 

iDepartment  of  Energy  Organization  Act,  42 
L'  S.C.  7101  et  seq.:  Natural  Gas  Policy  Act  of 
1978.  15  U.S.C.  3301-3432;  Administrative 
Procedure  .Act.  5  L'.S.C.  553) 

In  consideration  of  the  foregoing.  Part 
271  of  Subchapter  H,  Chapter  I  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below,  effective  November  22, 
1982. 

By  ttve  Commission. 
Kenneth  F.  Plumb, 
Secretary. 

PART  271— {AMENDED] 

Section  271.703(d)  is  amended  by 
revising  subparagraph  (112)  to  read  as 
follows: 

§  271.703    Tight  formations. 

•  •  •  •  «r 

(d)  Designated  tight  formations. 
•        •        •        •        • 

(112)  Mancos  "B"  Formation  in 
Colorado.  RM79-76-126  (Colorado-27). 

(i)  Delineation  of  formation.  The 
Mancos  "B"  Formation  is  located  in  the 
Douglas  Creek  Arch  area  of  western 
Colorado,  in  Rio  Blanco  County.  The 
Mancos  "B"  Formation  underlies 
Township  1  North,  Range  101  West, 
Sections  17  through  20  and  29  through 
32;  Township  1  North,  Range  102  West, 
Section  7  through  9  and  13  through  36; 


'  Comments  were  invited  on  the  proposed  rule 
and  one  favorable  comment  was  received.  No  party 
requested  a  hearing  and  no  hearing  wag  held. 


Townships  1  North  and  1  South,  Range 
103  West,  all  sections;  Townships  1 
North  and  1  South,  Range  104  West, 
Sections  1  through  3, 10  through  15,  22 
through  27,  and  34  through  36;  Township 
1  South,  Range  102  West,  Sections  1 
through  10, 16  through  21,  and  28  through 
33:  Township  2  South,  Range  102  West, 
Sections  4  through  6;  Township  2  South, 
Range  103  West.  Sections  1  through  6, 
17. 18,  20,  29,  32,  and  33;  and  Township  2 
South,  Range  104  West,  Sections  1 
through  3  and  10  through  15. 

(ii)  Depth.  The  Mancos  "B"  Formation 
ranges  in  thickness  from  150  to  325  feet. 
The  average  depth  to  the  top  of  the 
Mancos  "B"  Formation  is  3,000  feet. 

|FR  Doc.  82-32392  Filed  11-24-82:  B:«  ami 
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18  CFR  Part  271 

[Docket  No.  RM79-76-114  (Texa»-23); 
Order  No.  267] 

High-Cost  Gas  Produced  From  Tight 
Formations 

AQENCY:  Federal  Energy  Regulatory 
Commission.  DOE. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978  to  designate  certain 
types  of  natural  gas  as  high-cost  gas 
where  the  Commission  determines  that 
the  gas  is  produced  under  conditions 
which  present  extraordinary  risks  or 
costs.  Under  section  107(c)(5).  the 
Commission  issued  a  final  regulation 
designating  natural  gas  produced  from 
tight  formations  as  high-cost  gas  which 
may  receive  an  incentive  price  (18  CFR 
271.703).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
final  order  adopts  the  recommendation 
of  the  Railroad  Commission  of  Texas 
that  the  Clearfork  Formation  be 
designated  as  a  tight  formation  under 
§  271.703(d). 

EFFECTIVE  DATE:  This  rule  is  effective 
November  22, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Lawner,  (202)  357-8511  or  Walter 
Lawson.  (202)  357-8556. 
SUPPLEMENTARY  INFORMATION: 

Issued:  November  22. 1982. 

The  Commission  hereby  amends 
§  271.703(d)  of  its  regulations  to  include 
the  Clearfork  Formation  in  Pecos 
County,  Texas  as  a  designated  tight 
formation  eligible  for  incentive  pricing 


.i  M  I 
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under  §  271.703.  The  amendment  was 
proposed  in  a  Notice  of  Proposed 
Rulemaking  by  the  Director,  Office  of 
Pipeline  and  Producer  Regulation,  issued 
May  25, 1982  (47  FR  23752,  June  1, 1982)  ' 
based  on  a  recommendation  by  the 
Railroad  Commission  of  Texas  (Texas) 
in  accordance  with  §  271.703,  that  the 
Clearfork  Formation  be  designated  as  a 
tight  formation. 

Evidence  submitted  by  Texas 
supports  the  assertion  that  the  Clearfork 
Formation  meets  the  guidelines 
contained  in  §  271.703(c)(2).  The 
Commission  adopts  the  Texas 
recommendation. 

This  amendment  shall  become 
effective  immediately.  The  Commission 
has  found  that  the  public  interest 
dictates  that  new  natural  gas  supplies 
be  developed  on  an  expedited  basis, 
and,  therefore,  incentive  prices  should 
be  made  available  as  soon  as  possible. 
The  need  to  make  incentive  prices 
immediately  available  establishes  good 
cause  to  waive  the  thirty-day 
publication  period. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas,  Incentive  price,  Tight 
formations. 

(Department  of  Energy  Organization  Act,  42 
U.S.C.  7101  et  seq.;  Natural  Gas  Policy  Act  of 
1978,  15  U.S.C.  3301-3432;  Administrative 
Procedure  Act.  5  U.S.C.  553) 

In  consideration  of  the  foregoing,  Part 
271  of  Subchapter  H,  Chapter  I,  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below,  effective  November  22, 1982 

By  the  Commission. 
Kenneth  F.  Plumb, 
Secretary 

PART  271— [AMENDED] 

Section  271, 703(d)  is  amended  by 
adding  a  new  subparagraph  (113)  to 
read  as  follows: 

§271.703    Tight  formation. 

***** 

(d)  Designated  tight  formation. 
***** 

(113)  The  Clearfork  Formation  in 
Texas.  RM79-76-114  (Texas-23). 

(i)  Delineation  of  formation.  The 
Clearfork  Formation  is  found  in  Pecos 
County,  Texas.  The  designated  area  is 
located  approximately  12  miles 
southeast  of  the  City  of  Imperial,  Texas, 
within  the  H&TC  RR  Block  2  and  H&GN 
RR  Block  9  Surveys. 

(ii)  Depth.  The  top  of  the  Clearfork 
Formation  ranges  from  a  measured 


'Comments  were  invited  on  the  proposed  rule 
and  one  comment  supporting  the  [^commendation 
was  received.  No  party  requested  a  hearing  and  no 
hearing  was  held. 


depth  of  2,900  feet  in  the  west  to  3,000 
feet  in  the  east.  A  typical  Clearfork 
section  occurs  between  the  measured 
depths  of  2,  895  feet  and  4,124  feet,  on 
the  well  log  of  the  George  T.  Abel!  No. 
1-A  Well. 

|FR  Doc.  82-32393  Filed  11-24-82.  8  45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  74,  81,  and  82 

[Docket  No.  82N-0307] 

D&C  Red  No.  27  and  D&C  Red  No.  28; 
Confirmation  of  Effective  Date 

agency:  Food  and  Drug  Administration 
ACTION:  Final  rule;  confirmation  of 
effective  date. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  October  29.  1982,  for 
regulations  that  permanently  list  D&C 
Red  No.  27  and  D&C  Red  .No.  28  as  color 
additives  for  general  use  in  drugs  and 
cosmetics, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  W.  Lipien,  Bureau  of  Foods  (HFF- 
334),  Food  and  Drug  Administration,  200 
C  St,  SW.,  Washington,  DC  20204,  202- 
472-5740. 

SUPPLEMENTARY  INFORMATION:  FDA 
published  a  final  rule  in  the  Federal 
Register  of  September  28, 1982  (47  FR 
42566),  that  amended  the  color  additive 
regulations  by  "permanently"  listing 
D&C  Red  No,  27  under  §§  74.1327  and 

74.2327  (21  CFR  74,1327  and  74.2327)  and 
D&C  Red  No.  28  under  §§  74.1328  and 

74.2328  (21  CFR  74,1328  and  74.2328). 
The  final  rule  also  amended  §  81.1(b)  (21 
CFR  81.1(b))  by  removing  D&C  Red  No. 
27  and  D&C  Red  No.  28  from  the 
provisional  lists  of  color  additives  and 

§  81.27(d)  (21  CFR  81,27(d))  by  removing 
D&C  Red  No.  27  and  D&C  Red  No.  28 
from  the  conditions  of  provisional 
listing.  Additionally,  the  final  rule 
amended  §  82.1327  (21  CFR  82,1327)  for 
D&C  Red  No.  27  to  conform  the  identity 
and  specifications  to  the  requirements  of 
§  74.1327(a)(1)  and  (b)  (21  CFR 
74.1327(a)(1)  and  (b))  and  amended 
§  82.1328  (21  CFR  82.1328)  for  D&C  Red 
No.  28  to  conform  the  identity  and 
specifications  to  the  requirements  of 
§  74.1328(a)(1)  and  (b)  (21  CFR 
74.1328(a)(1)  and  (b)). 

FDA  gave  interested  persons  until 
October  28,  1982,  to  file  objections.  The 
agency  did  not  receive  any  objections  or 
requests  for  a  hearing  on  any  aspect  of 
the  final  rule.  Therefore,  FDA  concludes 


that  the  final  rule  published  on 
September  28.  1982,  for  D&C  Red  No,  27 
and  D&C  Red  No.  28  should  be 
confirmed. 

list  of  Subjects  in  21  CFR 

21  CFR  Part  74 

Color  additives,  Color  additives 
-.  subject  to  certification.  Cosmetics, 
Drugs. 

21  CFR  Part  81 

Color  additives.  Color  additives 
provisional  list.  Cosmetics,  Drugs. 

21  CFR  Part  82 

Color  additives.  Color  additives  lakes, 
Color  additives  provisional  list. 
Cosmetics,  Drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  701  and 
706(b),  (c),  and  (d).  52  Stat.  1055-1056  as 
amended.  74  Stat.  39&-403  [21  U.S.C.  371 
and  376(b),  (c).  and  (d)))  and  the 
Transitional  Provisions  of  tht  Color 
.'\dditive  Amendments  of  1960  (Title  II, 
Pub.  L.  86-€18,  sec.  203,  74  Stat.  404-407 
(21  U.S.C.  376.  notell  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10),  notice 
IS  given  that  no  objections  or  requests 
for  hearing  were  filed  in  response  to  the 
September  28.  1982  final  rule. 
.•\ccordingl\\  the  amendments 
promulgated  thereby  became  effective 
on  October  29,  1982" 

Dated:  November  17,  1982. 

William  F.  Randolph, 

■\cting  .Associate  Commissioner  for 
Regulatory  Affairs. 

lh"R  Doc  S2-32T^  Filed  n-24-«2;  MS  «m| 
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21  CFR  Part  172 

[Docket  No.  81 F-0081) 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Fish  Protein  Isolate 

agency:  Food  and  Drug  Administration, 
action:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  removing  those 
portions  of  the  regulation  on  fish  protein 
isolate  that  prescribe  microbiological 
limitations  for  this  substance  when  it  is 
used  as  a  food  supplement.  The  agency 
IS  removing  the  microbiological 
limitafions  until  it  has  had  an 
opportunity  to  review  the  results  of  a 
National  Academy  of  Sciences  study. 
This  action  is  based  on  objections  that 
the  agency  received  on  a  regulation 
published  in  the  Federal  Register  of  )ulv 
24,  1981  (46  FR  38072). 
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date:  Effective  November  26, 1982; 
objections  by  December  27, 1982. 
ADDRESS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT 
Gamett  R.  Higginbotham,  Bureau  of 
Foods  (HFF-334),  Food  and  Drug 
Administration,  200  C  St.  SW.. 
Washington.  D.C.  20204,  202-472-5690. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  April  3, 1981  (46  FR  20303],  FDA 
announced  that  a  food  additive  petition 
(FAP  1A3538)  had  been  filed  on  behalf 
of  Concentrados  Marinos.  S.A..  P.O. 
Box/Casilla  4441,  Lima  100.  Peru, 
proposing  that  21  CFR  Part  172  be 
amended  by  adding  a  new  section  to 
provide  for  the  use  of  fish  protein  isolate 
as  a  food  supplement.  In  the  Federal 
Register  of  July  24. 1981  (46  FR  38072). 
FDA  issued  a  final  rule  establishing 
§  172.340  Fish  protein  isolate  (21  CFR 
172.340)  to  provide  for  the  use  of  this 
additive  as  a  food  supplement. 

During  the  30-day  objection  period. 
FDA  received  three  objections.  The 
objections  came  from  the  National  Food 
Processors  Association.  1133  Twentieth 
St.  NW.,  Washington.  DC;  the  National 
Fisheries  Institute.  1101  Connecticut 
Ave.  NW.,  Washington,  DC;  and  the 
National  Marine  Fisheries  Service, 
National  Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC.  They 
objected  to  the  establishment  of 
microbiological  standards  for  fish 
protein  isolate.  The  National  Marine 
Fisheries  Service  requested  a  hearing  on 
the  subject  of  microbiological  standards 
for  this  additive  if  FDA  did  not  agree 
with  its  recomendations. 

The  objectors  pointed  out  that  the  U.S. 
Department  of  Agriculture,  the  National 
Marine  Fisheries  Service,  and  FDA  are 
currently  funding  a  study  by  the 
National  Adcademy  of  Sciences  (NAS) 
to  review  microbiological  criteria  for 
foodstuffs  and  to  recommend  to  the 
appropriate  Federal  agencies  a  logical 
and  sound  scientific  basis  for  such 
criteria.  They  argued  that  the  agency 
should  not  establish  microbiological 
limitations  until  this  study  is  completed, 
and  the  agency  has  had  an  opportunity 
to  consider  NAS's  recommendations, 

FDA  has  reviewed  the  issues  raised 
by  the  objectors.  The  agency  believes 
that  even  though  the  NAS  study  will  not 
specifically  address  the  food  additive 


evaluation  process,  it  will  provide 
important  guidance  for  issuing 
appropriate  specifications.  Therefore, 
FDA  has  decided  to  delete  the 
microbiological  specifications  from 
§  172.340(b)(5)  until  it  has  had  an 
opportunity  to  study  them  in  light  of  the 
guidance  that  NAS  provides. 

FDA  has  concluded  that  there  will  be 
no  adverse  effect  on  the  public  health  if 
these  specifications  are  deleted  at  this 
time.  FDA  will  continue  to  develop  fish 
protein  isolate  microbiological 
standards  while  NAS  completes  its 
study,  and  the  agency  can  take 
regulatory  action  under  the  adulteration 
provisions  of  section  402  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
342)  if  it  encounters  contaminated  lots  of 
the  product  while  the  standards  are 
being  developed. 

Based  on  the  foregoing  reasons, 
pursuant  to  21  CFR  12.26,  FDA  is 
deleting  subparagraph  (b)(5)  of 
§  172.340.  Because  the  agency  is 
modifying  the  regulation  in  response  to 
the  objections,  there  is  no  reason  to 
grant  a  hearing. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Food  preservatives. 
Spices  and  flavorings. 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN  CONSUMPTION 

§  172.340    [Amended] 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201(s), 
409,  72  Stat.  1784-1788  as  amended  (21 
use.  321(s),  348))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10).  §172.340  Fish 
prote:n  isolate  is  amended  by  removing 
paragraph  (b)(5). 

.•\ny  person  who  will  be  adversely 
affected  by  the  foregoing  amendment  to 
the  regulation  may  at  any  time  on  or 
before  December  27,  1982,  submit  to  the 
Dockets  Management  Branch  (address 
above),  written  objections  thereto  and 
may  make  a  written  request  for  public 
hearing  on  the  stated  objections.  Each 
objection  shall  be  separately  numbered, 
and  each  numbered  objection  shall 
specify  with  particularity  the  provision 
of  the  regulation  to  which  objection  is 
made.  Each  numbered  objection  on 
which  a  hearing  is  requested  shall 
specifically  so  state;  failure  to  request  a 
hearing  for  any  particular  objection 
shall  constitute  a  waiver  of  the  right  to  a 
hearing  on  that  objection.  Each 
numbered  objection  for  which  a  hearing 


is  requested  shall  include  a  detailed 
description  an  analysis  of  the  specific 
factual  information  intended  to  be 
presented  in  support  of  the  objection  in 
the  event  that  a  hearing  is  held;  failure 
to  include  such  a  description  and 
analysis  for  any  particular  objection 
shall  constitute  a  waiver  of  the  right  to  a 
hearing  on  the  objection.  Three  copies  of 
all  documents  shall  be  submitted  and 
shall  be  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  the  regulation.  Received  objections 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Effective  date.  This  regulation  shall 
become  effective  November  26. 1982. 

(Sees.  201(s),  409,  72  Stat.  1784-1778  as 
amended  (21  U.S.C.  321(s).  348)) 

Dated;  November  17, 1982. 
William  F.  Randolph, 
Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc  82-321 7B  Filed  ll-24-«2:  8:45  am| 
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21  CFR  Part  176 

I  Docket  No.  81F-002S] 

Indirect  Food  Additives:  Components 
of  Paper  and  Paperboard  in  Contact 
With  Aqueous  and  Fatty  Foods 

aqency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  amends  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  polyamine-epichlorohydrin 
resin  as  a  wet  strength  agent  for  use  in 
paper  and  paperboard  that  contact  food. 
This  action  is  in  response  to  a  petition 
filed  by  Monsanto  Co. 
DATES:  Effective  November  26, 1982; 
objections  by  December  27, 1982. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Lamb,  Bureau  of  Foods  (HFF- 
334),  Food  and  Drug  Administration,  200 
C  St.  SW.,  Washington,  DC  20204,  202- 
472-5690. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  March  20. 1981  (46  FR  17886),  FDA 
announced  that  a  petition  (FAP  8B3419) 
had  been  filed  by  Monsanto  Co.,  800  N. 
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Lindbergh  Blvd.,  St.  Louis.  MO  63166. 
proposing  that  §  176.170     Components 
of  paper  and  paperboard  in  contact  with 
aqueous  and  fatty  foods  (21  CFR 
176.170)  be  amended  to  provide  for  the 
safe  use  of  polyamine-epichlorohydrin 
resin  as  a  wet  strength  agent  in  paper 
and  paperboard  that  contact  foods. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  is  safe  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Bureau  of  Foods  (address  above)  by 
appointment  with  the  contact  person 
listed  above.  As  provided  in 
§  171.1(h)(2),  the  agency  will  remove 
from  the  documents  any  materials  that 
are  not  available  for  public  disclosure 
before  making  the  documents  available 
for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an. 
environmental  impact  statement 
therefore  will  not  be  prepared.  The 
agency's  finding  of  no  significant  impact 
and  the  evidence  supporting  this  finding 
may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-62.  5600 
Fishers  Lane.  Rockville,  MD  20857. 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  176 

Food  additives.  Food  packaging.  Paper 
and  paperboard. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  201(s). 
409.  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(d),  348))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10),  Part  176  is 
amended  in  §  176.170(a)(5)  by 
alphabetically  inserting  a  new  item  in 
the  list  of  substances  to  read  as  follows: 

PART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

§  176.170    Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods. 


(5) 


List  ol  substances 


Potyamine-epichlorohydnn  water 
sofubte  themx>setling  resin 
pfcxluced  by  reacting  an  ali- 
phatic  diamine  mixture  ccxv 
taining  not  less  ttian  95  per 
cent  of  C,  to  C«  diamines  with 
1 .2-dichlOf oettiane  to  torm  a 
prepotymef  and  turttief  react- 
ing tt>is  prepotymef  nwth  epicn- 
lOfOHydnn  sucH  ttial  the  fin- 
ished resin  has  a  nitrogen 
content  of  6  6-7  9  percent  and 
a  chkxine  content  of  23  G- 
26,6  percent,  on  a  dry  tiasis. 
and  a  minimum  viscosity,  in  25 
percent  try  weight  aqueous  so- 
lution, of  50  centipotses  at  20° 
C  as  determined  on  a  Broo*t- 
field  HAT  nxxlet  viscorT>eter 
using  a  No  IH  spindle  at  50 
r  p  m   (or  equivalent  method! 


For  use  only  as  a 
wetstrength  agent  ar>d 
or  retention  aid 
employed  prior  to  the 
stieettorming  operatior 
in  ttie  marx/facture  of 
paper  arx3  paperlxiard 
and  used  at  a  level  no! 
to  exceed  i  percent  by 
weight  ol  dry  paper 
and  papertxiard  fit)ers 


Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  December  27, 
1982,  submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto  and  may  make  a 
written  request  for  public  hearing  im  the 
stated  objections.  Each  objection  shall 
be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held:  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  doucments 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

Effective  date.  This  regulation  shall 
become  effective  .November  26,  1982. 

(Sec.  201(s).  409,  72  Stat,  1784-1788  as 
amended  (21  U.S,C,  321  fs),  348)) 
Dated:  November  23,  1982, 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 

Regulatory  A  ffairs. 

|FR  Dcic-  82-32530  Filpcl  \\-Z3-6Z  1  nS  pm| 
BILLING  CODE  4160-01-M 


21  CFR  Part  177 

[Docket  No.  81 F-0161] 

Indirect  Food  Additives;  Polymers; 
Polyethylene  Phthaiate  Polymers 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  1.4-benzenedicarboxylic 
acid,  dimethyl  ester,  polymer  with  1.4- 
butanediol  and  a-hydro-o/7;pi,'o- 
hydroxypoly)oxy-1.4-bulanediyl),  as  a 
polymer  modifier  in  polyethylene 
terephthalate  film  intended  for  use  in 
contact  with  food  This  action  responds 
to  a  petition  filed  b\  Spnngborn  Institute 
for  Bioresearch.  Inc. 
DATES:  Effective  November  26. 1982; 
obiections  by  December  27.  1982. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  .5600  Fishers  Lane,  Rockville.  MD 
2085" 

FOR  FURTHER  INFORMATION  CONTACT: 

Blondell  .Andtrrson   Biircii.  i>\  1-uods 
(HFF-334).  Food  ^nd  Drug 
Administration,  200  C  St..  SW., 
Washington.  DC  20204,  202-472-5740. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  m  ihe  Federal  Register 
of  June  16.  1981  (46  FR  31519   .kk! 
corrected  in  the  issues  of  August  4.  1981 
(46  FR  39681]  and  August  21.  1981  (46  FR 
42531).  P'DA  announced  that  a  food 
additive  petition  (FAP  1B3557)  had  been 
filed  on  behalf  of  Bioresearch.  Inc.. 
Spencerville,  OH  45887.  proposing  that 
§  177.1630  Polyethylene  phthaiate 
polymers  (21  CFR  177,1630)  be  amended 
to  provide  for  the  safe  use  of  the 
polyester  elastomer,  1,4- 
benzenedicarboxylic  acid,  dimethyl 
ester,  polymer  with  1.4-butanediol  and 
a-hydro-omeeo-hydroxypoly(oxy-l,4- 
hutanediyl).  as  a  polymer  modifier  in 
polyethylene  terephthalate  film  intended 
for  use  in  contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additi\e  use  is  safe  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Bureau  of  Foods  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above  .'\s 
provided  in  §  171.1[hj[2j,  the  agency  will 
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delete  from  the  documents  any  materials 
that  are  not  available  for  public 
disclosure  before  making  the  documents 
available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement 
therefore  will  not  be  prepared.  The 
agency's  finding  of  no  significant  impact 
and  the  evidence  supporting  this  finding. 
contained  in  an  environmental  impact 
analysis  report  (pursuant  to  21  CFR 
25.1(j)),  may  be  seen  in  the  Dockets 
Management  Branch  (address  above), 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Polymeric  food 
packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201(s), 
409,  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(s),  348))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10),  Part  177  is 
amended  in  §  177.1630  by  adding  new 
paragraph  (e)(4)(v),  to  read  as  follows; 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

§  177.1630    Po4yettiylen«  phthalate 
polymers. 

•  •  •  *  a 

(e)  •   *  * 
(4)  •    •   • 

(v)  Modifier 
1.4-benzenedicarboxylic  acid,  dimethyl  ester. 

polymer  with  1,4-butanediol  and  a-hydro- 

ome^o-hydraxypoly(oxy-l,4-butanediyl) 

CAS  Reg.  No.  907S-71-1)  meeting  the 

following  specifications: 

Melting  point:  200°  to  215°  C  as  determined 
by  ASTM  method  D2117-62T,  Tentative 
Method  of  Test  for  Melting  Point  of 
Semicrystalline  Polymers  "  (issued  1962), 
which  is  incorporated  by  reference 
Copies  are  available  from  University 
Microfilms  International,  300  N  Zeeb 
Rd.,  Ann  Arbor,  Ml  48106,  or  available 
for  inspection  at  the  Office  of  the  Federal 
Register,  1100  L  St.  NW..  Washington.  DC 
20406. 

Density:  1.15  to  1.20  as  determined  by 
ASTM  method  Dl505-6fi,  "Test  for 
Density  of  Plastics — Gradient 
Technique"  (revised  1968),  which  is 
incorporated  by  reference.  Copies  are 
available  from  University  Microfilms 
International,  300  N.  Zeeb  Rd.,  Ann 
Arbor,  Ml  48106,  or  available  for 
inspection  at  the  Office  of  the  Federal 
Register.  HOC  L  St.  NW,,  Washington,  DC 
20408. 

The  modifier  is  used  at  a  level  not  to 
exceed  5  percent  by  weight  of 
polyethylene  terephthalate  film.  The 
average  thickness  of  the  finished  film 


shall  not  exceed  0  016  millimeter  (0.0006 

inch). 

Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  December  27, 
1982,  submit  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
.Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
resulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state:  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  m 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  consitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 

Effective  date.  This  regulation  shall 
become  effective  November  26, 1982, 

(Sees,  201(s).  409,  72  Stat.  1784-1788  as 

amended  (21  U.S.C  321(s),  348)) 

Dated;  November  18,  1982, 
William  F.  Randolph, 

Actinji  Associate  Commissioner  for 

Regulatory  A  ffairs. 

Note. — Incorporation  by  reference 
provisions  approved  by  the  Director  of  the 
Office  of  the  Federal  Register  on  March  31. 
1982,  and  is  on  file  at  the  Office  of  the 
Federal  Register 

FR  Doc  92-3^181  Filed  11-24-S2.  8:45  am| 
BILUNQ  CODE  41S0-01-M 


21  CFR  Part  178 
IDocfcetNo.  81F-0360] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitlzers; 
DIsodlum  EDTA 

AQENCY:  Food  and  Drug  Administration, 
ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 


the  safe  use  of  disodium  EX)TA 
(ethylenediaminetetraacetic  acid, 
disodium  salt]  as  a  chelating  agent  and 
sequestrant  in  lubricants  with  incidental 
food  contact.  This  action  responds  to  a 
petition  filed  by  Heinrich  Fischer  &  Co. 

DATES:  Effective  November  26, 1982; 
objections  by  December  27,  1982. 

ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julia  L.  Ho,  Bureau  of  Foods  (HFF-334), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  D.C.  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  December  11, 1981  (46  FR  60651),  FDA 
announced  that  a  food  additive  petition 
(FAP  2B3588)  had  been  filed  by  Heinrich 
Fisher  &  Co.,  8180  Corporate  Park  Drive. 
Cincirmati,  OH  45242,  proposing  that  the 
food  additive  regulations  be  amended  in 
Part  178  (21  CFR  Part  178)  to  provide  for 
the  safe  use  of  disodium  EDTA  as  a 
component  of  lubricants  with  incidental 
food  contact. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  is  safe  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171,l(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Bureau  of  Foods  (address  above)  by 
appointment  with  the  information 
contact  person  hsted  above.  As 
provided  in  §  171.1(h)(2),  the  agency  will 
remove  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement, 
therefore,  is  not  required.  The  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives,  Food  packaging. 
Sanitizing  solutions. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201(8), 
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409,  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(s).  348))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10),  Part  178  is 
amended  in  §  178.3570(a)(3)  by 
alphabetically  inserting  a  new  item  in 
the  list  of  substances,  to  read  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 


§  178.3570 
contact. 


Lubricants  with  incidental  food 


(3)  •   *   * 


Substances 


Limitations 


Osodium    EDTA    (CAS    Heg 
No   139-33-3) 


For  use  only  as  a  cheiatir>g 
agent  and  sequestrant  at 
a  level  not  to  exceed  0  06 
percent  by  weight  of  lubn- 
cant   at   final   use  dilution 


Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  December  27. 
1982,  submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

Effective  date.  This  regulation 
becomes  effective  November  26. 1982. 

(Sees.  201(s),  409,  72  Stat.  1784-1788  as 
amended  (21  U.S.C.  321(8),  348]) 


Dated:  November  17, 1982. 
William  F.  Randolph. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc  82-32174  Filed  11-24-82.  8  45  am] 
BILLING  COOe  416(MI1-M 


21  CFR  Part  178 
(Docket  No.  81 -F-0398] 

Indirect  Food  Additives;  Adjuvants. 
Production  Aids,  and  Sanitizers, 
Hexadecyl  3,  5-Di-Tert-Butyt-4- 
Hydroxybenzoate 

Correction 

In  FR  Doc.  82-28800  appearing  at  page 
47005  of  the  issue  for  Friday.  October  22. 
1982.  in  the  table,  under  the  heading 
"Substances",  the  CAS  Reg.  No.  should 
read  "67845-93-6". 

BILLING  CODE  ISOS-l-M 


21  CFR  Parts  430,  436,  and  440 
(Docket  No.  82N-0306] 

Antibiotic  Drugs;  Sterile  Azioclllin 
Sodium 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUIMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  to  provide  for 
the  inclusion  of  accepted  standard.s  for  n 
new  antibiotic  drug,  sterile  azlocillin 
sodium.  The  manufacturer  has  supplied 
sufficient  data  and  information  to 
establish  its  safety  and  efficacy. 
DATES:  Effective  November  26.  1982; 
comments,  notice  of  participation,  and 
request  for  hearing  by  December  27, 
1982;  data,  information,  and  analyses  to 
justify  a  hearing  by  January  25, 1983. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joan  M.  Eckert,  National  Center  for 
Drugs  and  Biologies  (HFN-140),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4290. 

SUPPLEMENTARY  INFORMATION:  FDA  has 

evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  357),  as 
amended,  with  respect  to  a  request  for 
approval  of  a  new  antibiotic  drug,  sterile 
azlocillin  sodium.  The  ageny  has 
concluded  that  the  data  supplied  by  the 
manufacturer  concerning  this  antibiotic 


drug  are  adequate  to  establish  its  safety 
and  efficacy  when  used  as  directed  in 
the  labeling  and  that  the  regulations 
should  be  amended  in  Parts  430.  436. 
and  440  (21  CFR  Parts  430.  436.  and  440) 
to  provide  for  the  inclusion  of  accepted 
standards  for  the  product. 

The  agency  has  determined  pursuant 
to  21  CFR  25"24(b)(22)  (Proposed 
December  11.  1979;  44  FR  71742)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects 

21  CFR  Part  430 

Administrative  practice  and 
procedure.  Antibiotics. 

21  CFR  Part  436 

Antibiotics. 

21  CFR  Part  440 

Antibiotics,  penicillin. 
Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  507,  701 

(f)  and  (g).  52  Stat.  1055-1056  as 
amended.  59  Stat.  463  as  amended  (21 
U.S.C.  357,  371  (D  and  (g)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  21  CFR  5.10).  Parts 
430,  436.  and  440  are  amended  as 
follows: 

PART  430— ANTIBIOTIC  DRUGS; 
GENERAL 

1.  Part  430  is  amended: 

a  In  §  430.5.  by  adding  new- 
paragraphs  (a)(75)  and  (b)(75)  to  read  as 
follows 

§  430.5    Definitions  of  master  and  working 
standards. 

(a)-   •   * 

(75)  Azlocillin.  The  term  "azlocillin 
master  standard"  means  a  specific  lot  of 
azlocillin  that  is  designated  b\  thp 
Commissioner  as  the  standard  of 
comparison  in  determining  the  potency 
of  the  azlocillin  working  standard 

(b)-    •    • 

[7i]  Azlocillin.  The  term  "azlocillin 
working  standard"  means  a  specific  lot 
of  a  homogeneous  preparation  of 
azlocillin. 

b.  In  §  430.6.  by  adding  new  paragraph 
(b)(78)  to  read  as  follows: 


§  430.6    Oeflnlttons  of  the  terms  "unJf 

"microgram"  as  applied  to  antibtotlc 

substances. 

•         •         •         *         * 

(bj  *  •  • 


and 
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(78)  Azlocillin.  The  term  "microgram" 
applied  to  azlocillin  means  the  azlocillin 
activity  (potency)  contained  in  1.128 
micrograms  of  the  azlocillin  master 
standard. 

PART  436— TESTS  AND  METHODS  OF 
ASSAY  OF  ANTIBIOTIC  AND 
ANTIBIOTIC-CONTAINING  DRUGS 

2.  Part  436  is  amended  by  adding  new 
§  436.336  to  read  as  follows: 

§  436.336    Thin  layer  chromatographic 
Idantity  test  for  azlocillin. 

(a)  Equipment. — (1)  Chromatography 
tank.  A  rectangular  tank,  approximately 
23  centimeters  long,  23  centimeters  high, 
and  9  centimeters  wide,  equipped  with  a 
glass  solvent  trough  in  the  bottom  and  a 
tight-fitting  cover  for  the  top. 

(2)  Iodine  vapor  chamber.  A 
rectangular  tank  approximately  23 
centimeters  long,  23  centimeters  high, 
and  9  centimeters  wide,  with  a  suitable 
cover,  containing  iodine  crystals. 

(3)  Plates.  Use  20  x  20  centimeter  thin 
layer  chromatography  plates  coated 
with  Silica  Gel  G  or  equivalent  to  a 
thickness  of  250  microns. 

(b)  Reagents. — (1)  Buffer.  Dissolve 
9.078  grams  of  potassium  phosphate, 
monobasic  (KH2P04)  in  sufficient 
distilled  water  to  make  1,000  milliliters 
(solution  A).  Dissolve  17.88  grams  of 
sodium  phosphate,  dibasic, 
heptahydrate  (NaiHP04.7H,0)  in 
sufficient  distilled  water  to  make  1.000 
milliliters  [solution  B).  Place  12.1 
milliliters  of  solution  B  into  a  100- 
milliliter  volumetric  flask  and  dilute  to 
volume  with  solution  A. 

(2)  Developing  solvent.  Place  50 
milliliters  of /7-butyl  acetate,  9  milliliters 
of /7-butanol.  25  milliliters  of  glacial 
acetic  acid,  and  15  milliliters  of  buffer 
into  a  separatory  funnel.  Shake  well  and 
allow  the  layers  to  separate.  Discard  the 
lower  phase  and  use  the  upper  phase  as 
the  developing  solvent. 

(c)  Preparation  of  spotting  solutions. 
Prepare  solutions  of  the  sample  and 
working  standard,  each  containing  20 
milligrams  of  azlocillin  per  milliliter  in 
distilled  water. 

(d)  Procedure.  Pour  developing 
solvent  into  the  glass  trough  on  the 
bottom  of  the  chromatography  tank  to  a 
depth  of  about  1  centimeter.  Use  the 
chamber  immediately.  Prepare  plate  as 
follows:  Apply  spotting  solutions  on  a 
line  2.5  centimeters  from  the  base  of  the 
silica  gel  plate  and  at  points  2.0 
centimeters  apart.  Apply  approximately 
10  microliters  of  the  working  standard 
solution  to  points  1  and  3.  When  these 
spots  are  dry,  apply  approximately  10 
microliters  of  sample  solution  to  points  2 
and  3.  Place  spotted  plate  in  a 
desiccator  until  solvent  has  evaporated 


from  spots.  Place  the  plate  into  the  glass 
trough  at  the  bottom  of  the 
chromatography  tank.  Cover  the  tank. 
Allow  the  solvent  to  travel  about  15 
centimeters  from  the  starting  line. 
Remove  the  plate  from  the  tank  and 
allow  to  air  dry.  Warm  the  iodine  vapor 
chamber  to  vaporize  the  iodine  crystals 
and  place  the  dry  plate  in  the  iodine 
vapor  chamber  until  the  spots  are 
visible,  usually  about  10  minutes. 

(e)  Evaluation.  Measure  the  distance 
the  solvent  front  traveled  from  the 
starting  line  and  the  distance  the  spots 
are  from  the  starting  line.  Calcufate  the 
Rf  value  by  dividing  the  latter  by  the 
former  The  azlocillin  sample  and  the 
standard  should  have  spots  of 
corresponding  Rf  values  (approximately 
0.4).  and  standard  and  sample  combined 
should  appear  as  a  single  spot  for 
azlocillin.  The  penicilloate  and 
penilloate  of  azlocillin  as  well  as 
ampicillin  appear  as  additional  spots 
with  R,  values  of  approximately  0.15.  0.3, 
and  0.25.  respectively. 

PART  440— PENICILLIN  ANTIBIOTIC 
DRUGS 

3.  Part  440  is  amended: 

a.  By  adding  new  §  440.1a  to  read  as 

follows: 

§440.13    Sterile  azlocillin  sodium. 

(aj  Requirements  for  certification. — 
(1)  Standards  of  identity,  strength, 
quality,  and  purity.  Sterile  azlocillin 
sodium  is  the  sodium  salt  of  4-thia-l- 
azabicyclo[3.2.0]heptane-2-carboxylic 
acid.  3,3-dimethyl-7-oxo-6-[[[[(2-oxo-l- 
imidazolidinyl)carbonyl]amino]phenylac 
-etyllamino]-'[25-[2a.6/3(S*)]j-.  It  is  so 
purified  and  dried  that: 

(i)  If  the  azlocillin  sodium  is  not 
packaged  for  dispensing,  its  azlocillin 
content  is  not  less  than  859  micrograms 
and  not  more  than  1.000  micrograms  of 
azlocillin  per  milligram  on  an  anhydrous 
basis  If  the  azlocillin  sodium  is 
packaged  for  dispensing,  its  azlocillin 
content  is  not  less  than  859  micrograms 
and  not  more  than  1,000  micrograms  of 
azlocillin  per  milligram  on  an  anhydrous 
basis  and  also,  each  container  contains 
not  less  than  90  percent  and  not  more 
than  115  percent  of  the  number  of 
milligrams  of  azlocillin  that  it  is 
represented  to  contain. 

(ii)  It  is  sterile. 

(iii)  It  is  nonpyrogenic. 

(ivj  Its  moisture  content  is  not  more 
than  2.5  percent. 

(v)  Its  pH  in  an  aqueous  solution 
containing  100  milligrams  of  azlocillin 
per  milliliter  is  not  less  than  6.0  and  not 
more  than  8.0. 

(vi)  Its  specifiic  rotation  in  an  aqueous 
solution  containing  10  milligrams  of 


azlocillin  per  milliliter  is  +170°  to 
+  200°. 

(vii)  It  gives  a  positive  identity  test  for 
azlocillin. 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
§  432.5  of  this  chapter. 

(3)  Requests  for  certification:  samples. 
In  addition  to  complying  with  the 
requirements  of  J  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on  the 
batch  for  potency,  sterility,  pyrogens, 
moisture,  pH,  specific  rotation,  and 
identity. 

(ii)  Samples,  if  required  by  the 
Director,  National  Center  for  Drugs  and 
Biologies: 

(a)  If  it  is  packaged  for  repacking  or 
for  use  in  the  manufacture  of  another 
drug: 

[1]  For  all  tests  except  steriUty:  10 
packages,  each  containing 
approximately  300  milligrams;  and  5 
packages,  each  containing 
approximately  1  gram. 

[2]  For  sterility  testing:  20  packages, 
each  containing  approximately  300 
milligrams. 

(b)  If  it  is  packaged  for  dispensing: 
[1]  For  all  tests  except  sterility:  A 

minimum  of  15  immediate  containers. 

[2]  For  sterility  testing:  20  immediate 
containers,  collected  at  regular  intervals 
throughout  each  filling  operation. 

(b)  Tests  and  methods  of  assay. — (1) 
Potency.  Proceed  as  directed  in 
§  442.40(b)(l)(ii)  of  this  chapter,  except: 

(i)  Dilute  Brij  35  solution.  In  lieu  of  the 
hydroxylamine  hydrochloride  solution 
described  in  §  442,40(b)(l)(ii)(6)(7)  of 
this  chapter,  use  dilute  Brij  35  solution  in 
the  reference  channel.  Prepare  dilute 
Brij  35  solution  as  follows:  Place  1 
milHHter  of  Brij  35,  30  percent  solution, 
into  a  1-liter  volumetric  flask  containing 
900  milliliters  of  distilled  water.  Swirl 
gently  and  dilute  to  volume  slowly  with 
distilled  water.  Mix  well. 

(ii)  Buffer.  In  lieu  of  the  buffer 
described  in  §  442.40(b)(l)(ii)(6)(2)  of 
this  chapter,  use  the  buffer  prepared  as 
follows:  Dissolve  200  grams  of  primary 
standard  tris  (hydroxymethyl) 
aminomethane  in  sufficient  distilled 
water  to  make  1  liter.  Filter  before  use. 

(iii)  Preparation  of  working  standard 
solution.  Dissolve  and  dilute  an 
accurately  weighed  portion  of  the 
azlocillin  working  standard  with 
sufficient  distilled  water  to  obtain  a 
concentration  of  1.0  milligram  of 
azlocillin  per  milliliter. 

(iv)  Preparation  of  sample  solutions. — 
(a)  Product  not  packaged  for  dispensing 
(micrograms  of  azlocillin  per  milligram). 
Dissolve  and  dilute  an  accurately 
weighed  portion  of  the  sample  with 
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sufficient  distilled  water  to  obtain  a 
stock  solution  of  1.0  milligram  of 
azlocillin  per  milliliter  (estimated). 

[b]  Product  packaged  for  dispensing. 
Determine  both  micrograms  of  azlocillin 
per  milligram  of  the  sample  and 
milligrams  of  azlocillin  per  container. 
Use  separate  containers  for  preparation 
of  each  sample  solution  as  described  in 
paragraph  (b)[l)(iv)(6)(7)  and  [2]  of  this 
section. 

[1)  Micrograms  of  azlocillin  per 
milligram.  Dissolve  and  dilute  an 
accurately  weighed  portion  of  the 
sample  with  sufficient  distilled  water  to 
obtain  a  stock  solution  of  1.0  milligram 
of  azlocillin  per  milliliter  (estimated). 

[2]  Milligrams  of  azlocillin  per 
container.  Reconstitute  as  directed  in 
the  labeling  using  distilled  water  in  lieu 
of  the  reconstituting  fluid.  Then,  using  a 
suitable  hypodermic  needle  and  syringe, 
remove  all  of  the  withdrawable  contents 
if  it  is  represented  as  a  single-dose 
container:  or,  if  the  labeling  specifies  the 
amount  of  potency  in  a  given  volume  of 
the  resultant  preparation,  remove  an 
accurately  measured  representative 
portion  from  each  container.  Dilute  with 
distilled  water  to  obtain  a  stock  solution 
of  convenient  concentration.  Further 
dilute  an  aliquot  of  the  stock  solution 
with  distilled  water  to  a  concentration 
of  1.0  milligram  of  azlocillin  per  milliliter 
(estimated). 

(v)  Calculations. — (o)  Calculate  the 
micrograms  of  azlocillin  per  milligram  of 
sample  as  follows: 

Micrograms  of  azlocillin 
per  milligram  of  sample 

/I.    V    /3,  X   100 


A,  X  C„  y  flOO- 


where: 

Au  =  Absorbance  of  sample  solution, 

A  =  Potency  of  working  standard  solution 
In  micrograms  per  milliliter: 

.4,  =  Absorbance  of  working  standard 
solution; 

C«  =  Milligrams  of  sample  per  milliliter  of 
sample  solution:  and 

/n  =  Percent  moisture  in  sample. 

[b]  Calculate  the  azlocillin  content  of  the 
single-dose  vial  as  follows: 

Milligrams  of  azlocillin 
per  vial 

/!«  ^  ft  X  c/ 
A,  X  1.000 

where: 

Au  =  Absorbance  of  sample  solution; 

ft  =  Potency  of  working  standard  solution 
in  micrograms  per  milliliter 

A,  =  Absorbance  of  working  standard 
solution:  and 

£/=  Dilution  factor  of  the  sample. 


(2)  Sterility.  Proceed  as  directed  in 
§  436.20  of  this  chapter,  using  the 
method  described  in  paragraph  (e)(1)  of 
that  section. 

(3)  Pyrogens.  Proceed  as  directed  m 
§  436.32(b)  of  this  chapter,  using  a 
solution  containing  100  milligrams  of 
azlocillin  per  milliliter. 

(4)  Moisture.  Proceed  as  directed  in 
§  436.201  of  this  chapter,  using  the 
titration  procedure  and  calculations 
described  in  paragraph  (e)(2)  of  that 
section  and  preparing  the  sample  as 
follows:  Weigh  the  vial.  Rapidly  transfer 
a  portion  of  the  powder  into  the  titration 
vessel,  add  the  Karl  Fischer  reagent  and 
restopper  the  vial  immediately.  Reweigh 
the  vial  to  obtain  the  sample  weight.  A 
nitrogen  purged  glove  bag  or  glove  box 
should  be  used  for  preparing  the  sample. 

{5]  pH.  Proceed  as  directed  In 
§  436.202  of  this  chapter,  using  an 
aqueous  solution  containing  100 
milligrams  of  azlocillin  per  milliliter. 

(6)  Specific  rotation.  Proceed  as 
directed  in  §  436.210  of  this  chapter, 
using  an  aqueous  solution  containing  10 
milligrams  of  azlocillin  per  milliliter  and 
a  1.0-decimeter  polarimeter  tube. 
Calculate  the  specific  rotation  on  an 
anhydrous  basis. 

(7)  Identity.  Proceed  as  directed  in 
§  436.336  of  this  chapter 

b.  By  adding  new  §  440.201  to  read  as 
follows: 

§  440.201    Sterile  azlocillin  sodium. 

The  requirements  for  certification  and 
the  tests  and  methods  of  assay  for 
sterile  azlocillin  sodium  packaged  for 
dispensing  are  described  in  §  440.1a. 

This  regulation  announces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  Because 
this  regulation  is  not  controversial  and 
because  when  effective  it  provides 
notice  of  accepted  standards,  notice  and 
comment  procedure  and  delayed 
effective  date  are  found  to  be 
unnecessary  and  not  in  the  public 
interest.  The  amendment,  therefore,  is 
effective  November  26.  1982.  However, 
interested  persons  may,  on  or  before 
December  27, 1982,  submit  written 
comments  on  this  rule  to  the  Dockets 
Management  Branch  (address  above) 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  file 


objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  heanng  must  file  (1 1  cm 
or  before  December  27,  1982,  a  written 
notice  of  participation  and  request  for 
hearing,  and  (2)  on  or  before  )anuary  25. 
1983,  the  data,  information,  and 
analyses  on  which  the  person  relies  to 
justify  a  hearing,  as  specified  m  21  CFR 
430.20.  A  request  for  a  heanng  may  not 
rest  upon  mere  allegations  or  denials, 
but  must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  fact^  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order, 
or  if  a  request  for  heanng  is  not  made  in 
the  required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person|s)  w^ho  request(s)  the 
hearing,  making  findings  and 
conclusions  and  den\  ing  a  hearing.  All 
submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
order  and  filed  with  the  Dockets 
.Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  )ustify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  430.20. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U,S.C.  331(j)  or  18  U.S.C.  1905.  may  be 
seen  in  the  Dockets  Management  Branch 
(address  ahovel  between  9  a.m.  Hr.<i  4 
p.m.,  .Monday  through  Friday. 

Effective  date.  This  regulation  shall  be 
effective  November  26,  1982. 

(Sees,  507,  701  (f)  and  (g),  52  Stat.  1055-1056 
as  amended  59  Stat,  463  as  amended  (21 
U.S.C.  357,371  (f)  and  (g)]) 

Dated:  November  12.  1982 
lames  C.  Morrison. 

.\cting  Associate  Director  for  Regulatory 
Affairs. 

■FP  Doc  8i -32182  Filed  11-24-82,  84&ain| 
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21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  to  Certlftcation; 
Furosemlde  Tablets 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 
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:  The  Food  and  Drug 
Administation  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Med-Tech. 
Inc.,  providing  for  safe  and  effective  use 
of  furosemide  tablets  for  oral  treatment 
of  dogs  for  edema  associated  with 
cadiac  insufficiency  and  acute 
noninflammatory  tissue  edema. 

EFFECTIVE  DATE:  November  26. 1982. 

FOR  FURTHER  IMFORMATION  CONTACT: 

Bob  G.  Griffith.  Bureau  of  Veterinary 
Medicine  (HFV-112),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-3430. 
SUPPLEMENTARY  INFORMATION:  Med- 
Tech.  Inc..  P.O.  Box  338.  Elwood.  KS 
66024.  Filed  NADA  129-034  providing  for 
use  of  12.5  and  50  milligrams  furosemide 
tablets  (Disal)  for  oral  treatment  of  dogs 
for  edema  (pulmonary  congestion, 
ascites)  associated  with  cardiac 
insufficiency  and  acute 
noninflammatory  tissue  edema. 

Med-Tech,  Inc.,  submitted  data  from  a 
controlled  double-blind  clinical  study 
and  reprints  from  published  scientific 
literature  to  demonstrate  that 
furosemide  is  safe  and  effective  for  oral 
use  in  dogs  when  labeled  for  the 
treatment  of  edema  associated  with 
cardiac  insufficiency  and  acute 
noninflanunatory  tissue  edema.  Data 
from  a  dose-titration  study  further 
supported  use  of  the  product.  The 
NADA  is  approved  and  the  regulations 
are  amended  to  reflect  the  approval. 
In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2](ii)  (21 
CFR  514.11(e)(2)(ii),  a  summary  of  safety 
and  effectiveness  data  and  information 
submitted  to  support  approval  of  this 
application  may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857,  from 
9  a.m.  to  4  p.m.,  Monday  through  Friday. 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)(l)(i)  (proposed  December  11, 
1979;  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviroiunental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs,  oral. 


Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  [21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Bureau  of  Veterinary 
Medicine  (21  CFR  5.83),  Part  520  is 
amended  in  §  520.1010a  by  revising 
paragraph  (b).  to  read  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 


§  520.1010a 
botuacs. 


Furoaemlde  tableta  or 


(b)  Sponsor  See  No.  012799  in 
§  510.600(c)  of  this  chapter  for  use  in 
dogs,  cats,  and  cattle:  see  No.  013983  in 
§  510.600(c)  of  this  chapter  for  use  in 
dogs. 

<  •  *  *  • 

Effective  Date.  November  26. 1982. 
(Sec.  512(i),  82  Stat.  347  (21  U.S.C.  360b(i))) 

Dated:  November  18.  1982. 
lister  M.  Crawford, 

Director,  Bureau  of  Veterinary  Medicine. 

f-V  D"C    'i;-j;irtO  Kiled  n-24-»2,  8.45  am] 
BILLINO  CODE  4160-01-M 

21  CFR  Part  524 

Ophthalmic  and  Topical  Dosage  Form 
New  Animal  Drugs  Not  Subject  to 
Certification;  Selenium  Disulfide 
Suspension 

aqency:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  supplemental  new  animal 
drug  applications  (NADA's)  filed  by 
Happy  lack.  Inc..  Hart-Delta.  Inc.. 
National  Pharmaceutical  Manufacturing 
Co.,  and  Zoecon  Industries,  Inc., 
providing  for  a  change  from  prescription 
(Rx)  to  over-the-counter  (OTC) 
distribution  of  a  selenium  disulfide 
suspension  for  use  on  dogs  as  a 
cleansing  shampoo  and  as  an  agent  for 
removing  skin  debris  associated  with 
dry  eczema,  seborrhea,  and  nonspecific 
dermatoses.  FDA  has  notified  other 
sponsors  of  NADA's  for  selenium 
disulfide  suspension  of  a  need  to  submit 
similar  supplemental  NADA's. 
EFFECTIVE  DATE:  November  26, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bob  G.  Griffith.  Bureau  of  Veterinary 
Medicine  (HFV-112),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301^143-3430. 
SUPPLEMENTARY  INFORMATION:  Several 
firms  filed  supplemental  NADA's 


providing  for  over-the-counter 
distribution  of  a  selenium  disulfide 
suspension  for  use  on  dogs  as  a 
cleansing  shampoo  and  as  an  agent  for 
removing  skin  debris  associated  with 
dry  eczema,  seborrhea,  and  nonspecific 
dermatoses.  The  firms  and  NADA's  are: 

1.  Happy  Jack.  Inc..  P.O.  Box  475. 
Snow  Hill.  NC  28580,  NADA  121-556. 

2.  Hart-Delta,  Inc.,  5055  Choctaw  Dr.. 
Baton  Rouge.  LA  70805.  NADA  111-349. 

3.  National  Pharmaceutical  Mfg.  Co., 
Division  of  Barre-National.  Inc..  7205 
Windsor  Blvd..  Baltimore.  MD  21207. 
NADA  120-646. 

4.  Zoecon  Industries.  Inc..  12200 
Denton  Dr.,  Dallas,  TX  75234,  NADA 
103-434. 

Each  of  the  firms  currently  holds  an 
approved  NADA  for  use  of  the  product 
by  or  on  the  order  of  a  licensed 
veterinarian.  Those  approvals  were 
based  on  generic  equivalence  to  a 
product  reviewed  by  the  National 
Academy  of  Sciences/National 
Research  Council  (NAS/NRC)  (35  FR 
14168;  Sept.  5, 1970),  all  approvals 
reflecting  compliance  with  the 
conclusions  in  that  review. 

A  selenium  disulfide  shampoo  was 
originally  approved  as  safe  for  use  for 
dogs  in  1952.  These  animal  products 
were  considered  by  FDA  not  safe  for 
use  except  under  the  supervision  of  a 
licensed  veterinarian,  and  the  labels 
have  been  required  to  bear  the 
statement.  "Caution:  Federal  law 
restricts  this  drug  to  use  by  or  on  the 
order  of  a  licensed  veterinarian."  The 
Bureau  of  Veterinary  Medicine  (the 
Bureau)  has  determined  that  there  is 
now  sufficient  evidence  upon  which  to 
conclude  that  the  drug  can  be  safely  and 
effectively  used  by  lay  persons  for  its 
intended  uses  and  that  adequate 
directions  for  lay  use  can  be  prepared. 

The  Bureau  has  reevaluated  the  safety 
data  in  the  original  application, 
available  published  Hterature.  and  drug 
experience  reports  since  the  product 
was  first  approved.  The  prescription 
animal  products  have  been  used 
approximately  30  years  without  adverse 
reactions  or  known  abuse.  The  safety 
data  indicate  a  very  low  level  of  toxicity 
for  the  product  in  humans,  dogs,  rats, 
rabbits,  and  mice.  Reports  indicate  that 
while  elemental  selenium  is  toxic, 
selenium  disulfide  is  relatively  nontoxic 
owing  to  its  insolubility.  The  oral  LD»o 
median  lethal  dose  for  1  percent 
selenium  disulfide  suspension  is  about 
10  times  the  emetic  dose  in  dogs. 
Ingestion  of  the  product  produced  no 
absorption  in  dogs  as  measured  by 
blood  selenium  levels. 

The  Bureau  has  reevaluated  the 
labeling  and  believes  that  the  directions 
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for  OTC  use  will  be  readily 
understandable  by  the  laity,  and  that  the 
directions  are  adequate  for  the  products 
to  be  safely  and  effectively  used  by  the 
laity  for  the  purposes  for  which  they  are 
intended.  Therefore,  the  supplements 
providing  for  over-the-counter  use  of  a 
1-percent  selenium  disulfide  suspension 
for  dogs  as  a  cleansing  shampoo  and  as 
an  agent  for  removing  skin  debris 
associated  with  dry  eczema,  seborrhea, 
and  nonspecific  dermatoses  are 
approved.  The  regulation  is  amended  to 
reflect  the  approvals,  and  it  is  amended 
editorially  to  reflect  current  format. 

The  issue  of  whether  there  can  be 
adequate  direction  for  use  of  selenium 
disulfide  shampoo  for  dogs  by  lay 
persons  affects  all  selenium  disulfide 
suspensions  currently  approved  under 
§  524.2101  (21  CFR  524.2101).  Because 
the  Bureau  has  concluded  that  adequate 
directions  for  lay  use  can  be  prepared 
for  the  uses  for  which  those  products  are 
approved,  there  is  no  longer  a  basis  for 
the  products  to  bear  the  veterinary  Rx 
statement  provided  for  in  §  201.105(b)(2) 
(21  CFR  201.105(b)(2))  or  to  be  exempted 
under  §  201.105  from  bearing  adequate 
directions  for  use.  In  letters  dated  June 
29,  1982,  to  each  sponsor  of  an  NADA 
for  a  product  subject  to  §  524.2101  that 
had  not  submitted  a  supplemental 
NADA  providing  for  OTC  use,  the 
Bureau  provided  notice  of  its  conclusion 
that  adequate  directions  for  lay  use  may 
be  written  and  of  the  need  to  submit 
promptly  a  supplemental  NADA  for 
OTC  use.  Failure  to  submit  a 
supplemental  NADA  that  conforms  to 
the  Bureau's  conclusions  and  to  the 
amended  §  524.2101  within  90  days  of 
the  date  of  this  document's  publication 
in  the  Federal  Register  and  for  labeling 
to  be  appropriately  amended  will 
constitute  grounds  for  a  notice  of 
opportunity  for  hearing  concerning  the 
withdrawal  of  approval  of  the  NADA 
under  section  512(e)(2)(C)  (21  U.S.C. 
360b(e)(2)(C)). 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  Part  20 
and  §  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Docket  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 
Requests  for  single  copies  of  the 
summary,  identified  by  NADA  number, 
sponsor,  product  name,  and  publication 
date,  should  be  sent  to  the  Dockets 
Management  Branch  (address  above). 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 


25.24(d)(l)(i)  (proposed  December  11, 
1979;  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order. 

List  of  Subjects  in  21  CFR  524 

Animal  drugs.  Topical. 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i).  82 
Stat.  347  (21  U.S.C.  360b{i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Bureau  of  Veterinarv 
Medicine  (21  CFR  5.83).  Part  524  is 
amended  by  revising  §  524.2101,  to  read 
as  follows; 

§  524.2101    Selenium  disulfide  suspension. 

(a)  Specjficatjons.  The  product 
contains  0.9-percent  weight  in  weight 
(w/w)  selenium  disulfide  (1-percent 
weight  in  volume  (w/v)). 

(b)  NAS/NRC  status.  These 
conditions  are  NAS/.NRC  reviewed  and 
found  effective.  NADA's  for  similar 
products  for  these  conditions  of  use 
need  not  include  effectiveness  data  as 
specified  by  §  514.111  of  this  chapter, 
but  may  require  bioequ)\alency  and 
safety  information. 

(c)  Sponsors.  See  000570.  011536. 
015563,  and  023851  m  510.600(c)  of  this 
chapter. 

(1)  Indications  for  use.  For  use  on 
dogs  as  a  cleansing  shampoo  and  as  an 
agent  for  removing  skin  debris 
associated  with  dry  eczema,  seborrhea, 
and  nonspecific  dermatoses. 

(2)  Amount.  One  to  2  ounces  per 
application. 

(3)  Limitations.  Use  carefully  around 
scrotum  and  eyes,  covering  scrotum 
with  petrolatum.  Allow  the  shampoo  to 
remain  for  5  to  15  minutes  before 
thorough  rinsing.  Repeat  treatment  once 
or  twice  a  week.  If  conditions  persist  or 
if  rash  or  irritation  develops,  discontinue 
use  and  consult  a  veterinarian. 

(d)  Sponsors.  See  050604  in 
§  510.600(c)  of  this  chapter. 

(1)  Indications  for  use.  For  use  on 
dogs  as  a  cleaning  shampoo  and  as  an 
agent  for  removing  skin  debris 


associated  with  dry  eczema,  seborrhea, 
and  nonspecific  dermatoses. 

(2)  Amount.  One  to  2  ounces  per 
application. 

(3)  Limitations.  Use  carefully  around 
the  scrotum  and  eyes,  covering  scrotum 
with  petrolatum  and  instilling  bone  acid 
ophthalmic  ointment  into  eyes.  Allow 
shampoo  to  remain  for  5  to  15  minutes 
before  thorough  rinsing.  Repeat  at  4-  to 
7-day  intervals.  Federal  law  restricts 
this  drug  to  use  b\  or  on  the  order  of  a 
licensed  veterinarian, 

(e)  Sponsors.  See  017135  in 
§  510.600(c)  of  this  chapter. 

(1)  Indications  for  use.  For  use  on 
dogs  as  a  cleansing  shampoo  and  as  an 
agent  for  removing  skin  debris 
associated  with  dry  eczema  and 
nonspecific  dermatoses. 

1 2)  Amount.  One  to  2  ounces  per 
application. 

(3)  Limitations.  Use  carefully  around 
the  scrotum  and  eyes,  covering  scrotum 
with  petrolatum  and  instilling  boric  acid 
ophthalmic  ointment  into  eyes.  Allow 
shampoo  to  remain  for  5  to  15  minutes 
before  thorough  rinsing.  Repeat  at  4-  to 
7-day  intervals.  Federal  law  restricts 
this  drug  to  use  by  or  on  the  order  of  a 
licensed  veterinarian. 

Effective  date:  November  26, 1982. 
(Sec.  512(1).  82  Stal.  347  (21  U.S.C.  360b(i))) 

Dated:  .November  17,  1982. 
Robert  A.  Baldwin. 
Associate  Director  for  Scientific  Evaluation. 

|FR  Dor  82-32334  Filed  11-24-62;  a:JS  amj 
BILLING  CODE  4160-Oi-M 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Morantel  Tartrate 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 

.•\dministration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflecl 
approval  of  a  supplemental  new  animai 
drug  application  (NADA)  filed  by  Pfizer, 
Inc.,  providing  revised  labeling  for  use  of 
0.44  to  4.4  grams  of  morantel  tartrate  per 
pound  of  finished  cattle  feed  to  be  used 
as  an  anthelmintic, 

EFFECTIVE  DATE;  November  26  1982 

FOR  FURTHER  INFORMATION  CONTACT: 

Adriano  R.  Gabuten.  Bureau  of 
Veterinary  Medicine  (HFV-135J.  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-443- 
4913, 

SUPPLEMENTARY  INFORMATION:  Pfizer, 
Inc,  235  E.  42d  St.,  New  York.  NY  10017 
filed  supplemental  NADA  92-444 
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providing  revised  labeling  for  use  of  0.44 
to  4.4  grams  of  morantel  tartrate  per 
pound  of  finished  cattle  feed  to  be  used 
for  removal  and  control  of  mature 
gastrointestinal  nematode  infections. 
The  current  approval  provides  for  use  of 
4.4  grams  per  pound  of  feed  only.  The 
drug  would  continue  to  be  fed  at  044 
gram  per  100  pounds  of  body  weight. 

The  supplement  is  approved  and  the 
regulations  are  amended  accordingly 

Approval  of  this  supplement  does  not 
change  the  approved  conditions  of  use 
of  the  drug.  It  permits  feeding  of 
different  amounts  of  feed  containing 
various  drug  concentrations.  The  animal 
still  receives  the  same  amount  of  drug. 
Approval  did  not  require  new 
effectiveness  or  safety  data.  Under  the 
Bureau  of  Veterinary  Medicine's 
supplemental  approval  policy  (42  FR 
64367:  December  23.  1977),  this  is  a 
Category  II  supplemental  approval 
which  does  not  require  reevaluation  of 
the  safety  and  effectiveness  data  in  the 
original  approval.  In  addition,  a  freedom 
of  information  summary  for  approval  of 
the  supplement  is  not  required. 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)(l)(i)  (proposed  December  11, 
1979;  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore. 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Bureau  of  Veterinary 
Medicine  (21  CFR  5.83).  Part  558  is 
amended  in  §  558.360  by  revising 
paragraph  (e)(1)  and  (3),  to  read  as 
follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

§  553.360    Morantel  tartrate. 

«  •  •  «  • 

(e)  Conditions  of  use. — (1)  Amount. 
0.44  to  4.4  grams  of  morantel  tartrate  per 
pound  of  feed. 
•        «        ■        <        * 

(3)  Limitations.  Feed  as  a  single 
therapeutic  treatment  at  0.44  gram  of 
morantel  tartrate  per  100  pounds  of 


body  weight.  Withhold  feed  overnight 
prior  to  treatment  to  ensure  ration  will 
be  readily  consumed.  Fresh  water 
should  be  available  at  all  times.  When 
medicated  feed  is  consumed,  resume 
normal  feeding.  Conditions  of  constant 
worm  exposure  may  require  retreatment 
m  2  to  4  weeks.  Not  for  use  in  dairy 
cattle  of  breeding  age.  Do  not  treat 
animals  within  14  days  of  slaughter. 
Effective  date:  November  26,  1982. 

(Sec.  512(1),  82  Stat.  347  (21  U.S.C.  360b(i)).] 

Dated;  November  17,  1982. 
Rot>ert  A.  Baldwin, 
Associate  Director  for  Scientific  Evaluation. 

IfH  Dor   82   121";  F:led  11-24-82,  8:45  am| 
BILLING  CODE  4tSO-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  For 
Housing— Federal  Housing 
Commissioner 

24  CFR  Parts  203.  205,  207,  213,  220, 
221,  232,  234,  235,  236,  241,  242,  and 
244 

(Docket  No.  R82-10S4) 

Mortgage  Insurance  Loans;  Changes 
In  Interest  Rates 

AGENCY:  Department  of  Housing  and 
Urban  Development. 
action:  Final  rule. 

summary:  This  change  in  the 
regulations  decreases  the  HUD/FHA 
interest  rates  on  insured  loans.  This 
action  by  HUD  is  designed  to  bring  the 
maximum  interest  rates  into  line  with 
other  competitive  market  rates  and  help 
assure  an  adequate  supply  of  and 
demand  for  FHA  financing. 
EFFECTIVE  DATE:  November  15, 1982. 
FOR  FURTHER  INFORMATION  CONTACT. 
)ohn  N.  Dickie.  Director.  Financial 
.•\nalysis  Division,  Office  of  Financial 
Management,  Department  of  Housing 
and  Urban  Development.  451  7th  Street, 
SVV.,  Washington,  DC.  20410  (202^26- 
4667), 

SUPPLEMENTARY  INFORMATION:  The 

following  amendments  have  been  made 
to  this  chapter  to  decrease  the  maximum 
interest  rate  which  may  be  charged  on 
loans  insured  by  this  Department.  The 
maximum  interest  rate  on  HUD/FHA 
insured  home  mortgage  insurance 
programs  has  been  lowered  from  12.50 
percent  to  12.00  percent  for  level 
payment  (including  operative  builder) 
and  graduated  payment  home  loan 
programs  (GPM).  For  insured  multi- 
family  project  mortgage  loan  programs, 
the  maximum  interest  rate  has  been 


lowered  from  13.50  percent  to  13.00 
percent.  The  maximum  interest  rate  for 
multi-family  construction  and  Title  X 
land  development  loans  has  been 
lowered  from  14.50  percent  to  14.00 
percent. 

The  Secretary  has  determined  that 
such  changes  are  immediately  necessary 
to  meet  the  needs  of  the  market  and  to 
prevent  speculation  in  anticipation  of  a 
change,  in  accordance  with  his  authority 
contained  in  12  U.S.C.  1709-1,  as 
amended.  The  Secretary  has.  therefore, 
determined  that  advance  notice  and 
public  comment  procedures  are 
unnecessary  and  that  good  cause  exists 
for  making  this  amendment  effective 
immediately. 

This  is  a  procedural  and 
administrative  determination  as  set 
forth  in  the  statutes  and  as  such  does 
not  require  a  determination  of 
environmental  applicability. 

List  of  Subjects  in  24  CFR  Parts  203,  205, 
207,  213,  220.  221,  232,  234,  235,  236.  241, 
242.  and  244 

Mortgage  insurance. 
Accordingly.  Chapter  II  is  amended  as 
follows: 

PART  203— MUTUAL  MORTGAGE 
INSURANCE  AND  REHABILITATION 
LOANS 

Subpart  A— Eligibility  Requirements 

1.  In  §  203.20,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  203.20    Maximum  Intereat  rate. 

(a)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed  12.00  percent  per  annum,  except 
that  where  an  application  for 
commitment  was  received  by  the 
Secretary  before  November  15, 1982.  the 
mortgage  may  bear  interest  at  the 
maximum  rate  in  effect  at  the  time  of 
application. 

♦         ♦         *         *         * 

2.  In  §  203.45,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  203.45    Eligibility  of  graduated  payment 
mortgagea. 

***** 

(b)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed  12.00  percent  per  annum,  except 
that  where  an  application  for 
commitment  was  received  by  the 
Secretary  before  November  15, 1982,  the 
mortgage  may  bear  interest  at  the 
maximum  rate  in  effect  at  the  time  of 
application. 


!MI 


Federal  Register  /  Vol.  47.  No.  228  /  Friday,  November  26.  1982  /  Rules  and  Regulations 


53353 


3.  In  §  203.46,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  203.46    Eligibility  of  modified  graduated 
payment  mortgages. 

*         ♦         •         •         » 

(c)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed  12.00  percent  per  annum,  except 
that  where  an  application  for 
commitment  was  received  by  the 
Secretary  before  November  15, 1982,  the 
mortgage  may  bear  interest  at  the 
maximum  rate  in  effect  at  the  time  of 
application. 


PART  205— MORTGAGE  INSURANCE 
FOR  LAND  DEVELOPMENT  [TITLE  X] 

Subpart  A— Eligibility  Requirements 

4.  Section  205.50  is  revised  to  read  as 
follows: 

§  205.50    Maximum  interest  rate. 

Effective  on  or  after  November  15, 
1982,  the  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed  14.00  percent  per  annum. 
Applications  for  conditional  or  firm 
commitments  received  on  or  after 
November  15, 1982  will  be  processed  at 
the  14.00  percent  rate,  with  the 
exception  of  applications  submitted 
pursuant  to  unexpired  site  appraisal  and 
market  analysis  (SAMA)  or  feasibility 
letters,  or  outstanding  conditional  or 
firm  commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  appHcation  will  be 
processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 

PART  207— MULTIFAMILY  HOUSING 
MORTGAGE  INSURANCE 

Subpart  A— Eligibility  Requirements 

5.  In  §  207.7,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  207.7    Maximum  Interest  rate. 

(a)  Effective  on  or  after  November  15, 
1982,  the  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed: 

(1)  13.00  percent  per  armum  with 
respect  to  permanent  financing; 

(2)  14.00  percent  per  annum  with 
respect  to  construction  financing  prior  to 
and  including  the  cutoff  date  for  cost 
certification. 


Applications  for  conditional  or  firm 
commitments  received  on  or  after 
November  15, 1982  will  be  processed  at 
the  rates  specified  above,  with  the 
exception  of  applications  submitted 
pursuant  to  unexpired  site  appraisal  and 
market  analysis  (SAMA)  or  feasibility 
letters,  or  outstanding  conditional  or 
firm  commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
apphcable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will  be 
processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 


PART  213— COOPERATIVE  HOUSING 
MORTGAGE  INSURANCE 

Subpart  A— Eligibility  Requirements- 
Projects 

6.  In  §  213.10,  paragraph  (a)  is  revised 
to  read  as  follows: 

§213.10    Maximum  interest  rate. 

(a)  Effective  on  or  after  November  15. 
1982,  the  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed: 

(1)  13.00  percent  per  annum  with 
respect  to  permanent  financing: 

(2)  14.00  percent  per  annum  with 
respect  to  construction  financing  prior  to 
and  including  the  cutoff  date  for  cos! 
certification. 

Applications  for  conditional  or  firm 
commitments  received  on  or  after 
November  15,  1982  will  be  processed  at 
the  rates  specified  above,  with  the 
exception  of  applications  submitted 
pursuant  to  unexpired  site  appraisal  and 
market  analysis  (SAMA)  or  feasibility 
letters,  or  outstanding  conditional  or 
firm  commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  appHcations  v^U  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwrithstanding 
these  exceptions,  the  application  will  be 
processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 


Subpart  C— Eligibility  Requirements- 
Individual  Properties  Released  From 
Project  Mortgage 

7.  In  §  213.511,  paragraph  (a)  is 
revised  to  read  as  follows; 


§  213.51 1     Maximum  Interest  rata. 

(a)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed  12.00  percent  per  annum,  except 
that  where  an  application  for 
commitment  was  received  by  the 
Secretary  before  .November  15.  1982,  the 
mortgage  may  bear  interest  at  the 
maximum  rate  in  effect  at  the  time  of 
application. 


PART  220— URBAN  RENEWAL 
MORTGAGE  INSURANCE  AND 
INSURED  IMPROVEMENT  LOANS 

Subpart  C— Eiigibiilty  Requirements- 
Projects 

8.  In  §  220.576.  paragraph  (aj  is 
revised  to  read  as  follows: 

§  220.576     Maximum  interest  rate. 

(a)  Effective  on  or  after  .November  15, 
1982.  the  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed: 

(1)  13.00  percent  per  annum  with 
respect  to  permanent  financing; 

(2)  14.00  percent  per  annum  with 
respect  to  construction  financing  prior  to 
and  including  the  cutoff  date  for  cost 
certification 

Applications  for  conditional  or  firm 
commitments  received  on  or  after 
November  15,  1982,  will  be  processed  at 
the  rates  specified  above,  with  the 
exception  of  applications  submitted 
pursuant  to  unexpired  site  appraisal  and 
market  analysis  (SAMA)  or  feasibilit\ 
letters,  or  outstanding  conditional  or 
firm  commitments,  issued  prior  to  the 
effective  date  of  the  new  rate  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will  be 
processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 


PART  221— LOW  COST  AND 
MODERATE  INCOME  MORTGAGE 
INSURANCE 

Subpart  C— Eligibility  Requirements- 
Moderate  income  Projects 

9.  In  §221.518.  paragraph  (a)  is  revised 
to  read  as  follows; 

§  22 1 .5 1 8    Maximum  Interest  rate. 

(a)  Effective  on  or  after  November  15, 
1982,  the  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgage 
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and  the  mortgagor,  which  rate  shall  not 
exceed: 

(1)  13.00  percent  per  annum  with 
respect  to  permanent  financing; 

(2)  14.00  percent  per  annum  with 
respect  to  construction  financing  prior  to 
and  including  the  cutoff  date  for  cost 
certification. 

Applications  for  conditional  or  firm 
commitments  received  on  or  after 
November  15,  1982  will  be  processed  at 
the  rates  specified  above,  with  the 
exception  of  applications  submitted 
pursuant  to  unexpired  site  appraisal  and 
market  analysis  (SAMA)  or  feasibility 
letters,  or  outstanding  conditional  or 
firm  commitments,  issued  pnor  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will  be 
processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 


PART  232— NURSING  HOMES  AND 
INTERMEDIATE  CARE  FACILITIES 
MORTGAGE  INSURANCE 

Subpart  A— Eligibility  Requirements 


10.  In  §  232.29,  paragraph  (a) 
revised  to  read  as  follows: 


IS 


§  232.29    Maximum  Interact  rat*. 

(a)  Effective  on  or  after  November  15, 
1982,  the  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed: 

(1)  13.00  percent  per  annum  with 
respect  to  permanent  financing: 

(2)  14.00  percent  per  annum  with 
respect  to  construction  financing  prior  to 
and  including  the  cutoff  date  for  cost 
certification. 

Applications  for  conditional  or  firm 
commitments  received  on  or  after 
November  15, 1982  will  be  processed  at 
the  rates  specified  above,  with  the 
exception  of  applications  submitted 
pursuant  to  unexpired  site  appraisal  and 
market  analysis  (SAMA)  or  feasibility 
letters,  or  outstanding  conditional  or 
firm  commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will  be 
processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 


Subpart  C— Eligibility  Requirement- 
Supplemental  Loans  To  Finance 
Purchase  and  Installation  of  Fire 
Safety  Equipment 

n.  §  232.560,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  232.560    Maximum  intarest  rate. 

(a I  On  or  after  November  15,  1982,  the 
loan  shall  bear  interest  at  the  rate 
agreed  upon  by  the  lender  and  the 
borrower,  which  rate  shall  not  exceed 
13.00  percent  per  annum,  with  the 
exception  of  applications  submitted 
pursuant  to  feasibility  letters,  or 
outstanding  conditional  or  firm 
commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
ripplicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will  be 
processed  at  ihe  new  lower  rate  if 
requested  by  the  mortgagee. 


PART  234— CONDOMINIUM 
OWNERSHIP  MORTGAGE  INSURANCE 

Subpart  A— Eligibility  Requirements— 
Individually  Owned  Units 

12.  In  §  234.29.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  234.29     Maximum  Intereat  rate. 

(a)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed  12.00  percent  per  annum,  except 
that  where  an  application  for 
commitment  was  received  by  the 
Secretary  before  November  15, 1982,  the 
mortgage  may  bear  interest  at  the 
maximum  rate  in  effect  at  the  time  of 
application. 

***** 

13.  In  §  234.75.  paragraph  (b)  is 
revised  to  read  as  follows: 

§  234.75    Eligibility  of  graduatad  payment 
mortgagea. 

***** 

(b)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed  12.00  percent  per  annum,  except 
that  where  an  application  for 
commitment  was  received  by  the 
Secretary  before  November  15, 1982,  the 
mortgage  may  bear  interest  at  the 
maximum  rate  in  effect  at  the  time  of 
application. 

***** 

14.  In  §  234.76,  paragraph  (c)  is  revised 
to  read  as  follows: 


§234.76    Eligibility  Of  modified  graduated 
payment  mortgages. 

«         «         *         *         * 

(c)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed  12.00  percent  per  annum,  except 
that  where  an  application  for 
commitment  was  received  by  the 
Secretary  before  November  15, 1982,  the 
mortgage  may  bear  interest  at  the 
maximum  rate  in  effect  at  the  time  of 
application. 


PART  235— MORTGAGE  INSURANCE 
AND  ASSISTANCE  PAYMENTS  FOR 
HOME  OWNERSHIP  AND  PROJECT 
REHABILITATION 

Subpart  D — Eligibility  Requirements- 
Rehabilitation  Sales  Projects 

15.  In  §  235.540,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  235.540    Maximum  Interest  rate. 

(a)  On  or  after  November  15, 1982,  the 
loan  shall  bear  interest  at  the  rate 
agreed  upon  by  the  lender  and  the 
borrower,  which  rate  shall  not  exceed 
13.00  percent  per  annum,  with  the 
exception  of  applications  submitted 
pursuant  to  feasibility  letters,  or 
outstanding  conditional  or  firm 
commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will  be 
processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 


PART  236— MORTGAGE  INSURANCE 
AND  INTEREST  REDUCTION 
PAYMENT  FOR  RENTAL  PROJECTS 

Subpart  A— Eligibility  Requirements 
for  Mortgage  Insurance 

16.  In  §  236.15,  paragraph  (a}  is 
revised  to  read  as  follows: 

§  236. 1 5    Maximum  interest  rate. 

(a)  Effective  on  or  after  November  15, 
1982,  the  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed: 

(1)  13,00  percent  per  annum  with 
respect  to  permanent  financing: 

(2]  14,00  percent  per  annum  with 
respect  to  construction  financing  prior  to 
and  including  the  cutoff  date  for  cost 
certification. 
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Applications  for  conditional  or  finn 
commitments  received  on  or  after 
November  15, 1982,  will  be  processed  at 
the  rate  specified  above,  with  the 
exception  of  applications  submitted 
pursuant  to  unexpired  site  appraisal  and 
market  analysis  (SAM/i)  or  feasibility 
letters,  or  outstanding  conditional  or 
firm  commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will  be 
processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 


PART  241— SUPPLEMENTARY 
FINANCING  FOR  INSURED  PROJECT 
MORTGAGES 

Subpart  A— Eligibility  Requirements 

17.  Section  241.75  is  revised  to  read  as 

follows: 

§  241.75    Maximum  interest  rate. 

Effective  on  or  after  November  15. 
1982.  the  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed: 

(a)  13.00  percent  per  annum  with 
respect  to  permanent  financing: 

(b)  14.00  percent  per  annum  with 
respect  to  construction  financing  prior  to 
and  including  the  cutoff  date  for  cost 
certification. 

Applications  for  conditional  or  firm 
commitments  received  on  or  after 
November  15, 1982,  will  be  processed  at 
the  rates  specified  above,  with  the 
exception  of  apphcafions  submitted 
pursuant  to  unexpired  site  appraisal  and 
market  analysis  (SAMA)  or  feasibility 
letters,  or  outstanding  conditional  or 
firm  commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will  be 
processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 


PART  242— MORTGAGE  INSURANCE 
FOR  HOSPITALS 

Subpart  A— Eligibility  Requirements 

18.  In  §  242.33  paragraph  (a)  is  revised 
to  read  as  follows: 


§  242.33    Maximum  tnterest  rate. 

(a)  Effective  on  or  after  November  15, 
1982,  the  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed: 

(1)  13.00  percent  per  annum  with 
respect  to  permanent  financing: 

(2)  14.00  percent  per  annum  with 
respect  to  construction  financing  prior  to 
and  including  the  cutoff  date  for  cost 
certification. 

Applications  for  conditional  or  firm 
commitments  received  on  or  after 
November  15,  1982,  will  be  processed  at 
the  rates  specified  above,  with  the 
exception  of  applications  submitted 
pursuant  to  unexpired  site  appraisal  and 
market  analysis  (SAMA)  or  feasibility 
letters,  or  outstanding  conditional  or 
firm  commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will  be 
processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 


PART  244— MORTGAGE  INSURANCE 
FOR  GROUP  PRACTICE  FACILITIES 
[TITLE  Xi] 

Subpart  A— Eligibility  Requirements 

19.  In  §  244.45,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  244.45    Maximum  Interest  rate. 

(a)  Effective  on  or  after  November  15, 
1982.  the  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed: 

(1)  13.00  percent  per  annum  with 
respect  to  permanent  financing: 

(2)  14.00  percent  per  annum  with 
respect  to  construction  financing  prior  to 
and  including  the  cutoff  date  for  cost 
certification. 

Applications  for  conditional  or  firm 
commitments  received  on  or  after 
November  15, 1982,  will  be  processed  at 
the  rates  specified  above,  with  the 
exception  of  applications  submitted 
pursuant  to  unexpired  site  appraisal  and 
market  analysis  (SAMA)  or  feasibility 
letters,  or  outstanding  conditional  or 
firm  commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will  be 


processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 

(Sec.  3(a).  82  Stat.  113:  12  U.S.C.  1709-1;  Sec. 
7,  Department  of  Housing  and  I  rban 
Development  .Act.  42  U.SC-  3535  (d)J 

Dated:  November  12,  1982 
W.  Calvert  Brand. 

Acting  Assjstanl  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

[W.  Dnt.   82-,12301  Fiit-d  n-;+-8I  8  45  am| 
BILLING  CODE  431(>-37-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 

Firearms 

27  CFR  Part  9 

IT.D.  ATF-118;  Ret:  Notice  No  422) 

Loramie  Creek  Viticultural  Area 

agency:  Bureau  of  Alcohol,  Tobacco 

and  Firearms.  Treasury 

ACTION:  Final  rule.  Treasury  decision. 

SUMMARY:  This  final  rule  establishes  a 
viticultural  area  in  Shelby  County.  Ohio, 
to  be  known  as  "Loramie  Creek,"  The 
Bureau  of  .Mcohol.  Tobacco  and 
Firearms  (ATFj.  believes  the 
establishment  of  Loramie  Creek  as  a 
viticultural  area  and  its  subsequent  use 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements  will 
allow  wineries  to  better  designate  where 
their  wines  come  from  and  will  enable 
consumers  to  better  identify  the  wines 
from  this  area, 

EFFECTIVE  DATE:  December  2".  1982. 
FOR  FURTHER  INFORMATION  CONTACT 

Lon  ID.  VVein.s.  Research  and 
Regulations  Branch.  Bureau  of  .Alcohol, 
Tobacco  and  Firearms,  Washington,  DC 
20226  [202-566-7626] 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  23.  1978.  ATF  published 
Treasury  Decision  ATF-53  (43  FR  37672, 
54624)  revising  regulations  in  27  CFR 
Part  4.  These  regulations  allow  for  the 
establishment  of  definite  viticultural 
areas.  The  regulations  also  allow  the 
name  of  an  approved  viticultural  area  to 
be  used  as  an  appellation  of  origin  on 
wine  labels  and  in  wine  advertisements 

On  October  2,  1979.  ATF  published 
Treasury  Decision  ATF-60  (44  FR  56692) 
which  added  a  new  Part  9  to  27  CFR,  for 
the  listing  of  approved  American 
viticultural  areas. 

Section  4.25a(e)(l),  Title  27.  CFR. 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
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distinguishable  by  geographical 
features.  Section  4.25a(e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area, 

Mr.  Homer  K.  Monroe,  proprietor  of 
the  Vinterra  Farm  Winery  and  Vineyard 
in  Houston,  Ohio,  petitioned  ATF  to 
establish  a  viticultural  area  in  Shelby 
County,  Ohio,  to  be  know  as  "Loramie 
Creek."  In  response  to  this  petition,  ATF 
published  a  notice  of  proposed 
rulemaking.  Notice  No.  422,  in  the 
Federal  Register  on  September  1.  1982 
(47  FR  38553),  proposing  the 
establishment  of  the  Loramie  Creek 
viticultural  area. 

Comments 

No  comments  were  received  during 
the  comment  period.  ATF  has  received 
no  information  from  any  source 
indicating  opposition  to  the  petition. 

Evidence  of  the  Name         | 

The  name  of  the  area,  Loramie  Creek, 
was  well  documented  by  the  petitioner. 
After  evaluating  the  petition,  ATF 
beheves  that  the  Loramie  Creek 
viticultural  area  has  a  unique  historical 
identity  and  that  the  area  is  known  by 
the  name  "Loramie  Creek." 

Geographical  Evidence       ' 

The  petition  established  the  Loramie 
Creek  viticultural  area  as  a  distinctive 
grape-growing  region  distinguished  from 
the  surrounding  areas  on  the  basis  of 
soil. 

The  soil  in  the  Loramie  Creek 
viticultural  area  is  the  Glynwood-Blount 
Soil  Association.  This  soil  association  is 
found  on  ridges  and  side  slopes  that 
parallel  major  streams  and 
drainageways  north  and  west  of  the 
Great  Miami  River.  The  landscape  of  the 
association  is  typified  by  mostly  gently 
sloping  to  sloping  topography  of 
uplands.  The  major  soils  in  this 
association  formed  in  clay  loam  or  silty 
clay  loam  glacial  till.  Glynwood  soils 
are  moderately  well  drained  and  mostly 
gently  sloping  to  sloping.  The  Blount 
soils  are  somewhat  poorly  drained  and 
occur  on  nearly  level  and  gently  sloping 
topography.  Most  areas  of  the 
association  are  used  as  cropland  or 
pasture.  The  slope  and  a  severe  erosion 
hazard  are  the  major  limitations  of  the 
Glynwood  soils  for  farming.  Seasonal 
wetness  and  a  moderate  erosion  hazard 
are  the  major  limitations  of  the  Blount 
soils  for  farming.  Unless  artificially 
drained.  Blount  soils  are  slow  to  dry  out 
in  spring. 

The  associations  that  surround  the 
Loramie  Creek  viticultural  area  are  the 
Blount-Pewamo  Association  and  the 


Blount-Pewamo-Glynwood  Association. 
The  basic  characteristics  of  the  Blount- 
Pewamo  Association  are  level  to  gently 
sloping,  somewhat  poorly  drained  and 
very  poorly  drained  soils  formed  in 
glacial  till  on  uplands  The  Blount- 
Pewamo-Glynwood  Association  is 
typified  by  level  to  gently  sloping, 
somewhat  poorly  drained,  very  poorly 
drained,  and  moderately  well  drained 
soils  formed  in  loamy  glacial  till  on 
uplands 

Boundaries 

The  boundaries  proposed  by  the 
petitioner  are  adopted.  Although  ATF 
believes  the  Loramie  Creek  viticultural 
area  could  be  expanded,  to  include 
some  adjacent  areas  containing  the 
Glynwood-Blount  Soil  Association,  we 
are  approvmg  the  boundaries  as 
proposed  because  at  the  present  time 
there  is  no  viticulture  in  the  adjacent 
areas.  Specific  boundaries  are  set  out  in 
the  regulatory  text  to  §  9.62. 

Miscellaneous 

ATF  does  not  wish  to  give  the 
impression  by  approving  the  Loramie 
Creek  viticultural  area  that  it  is 
approving  or  endorsing  the  quality  of  the 
wine  from  this  area,  ATF  is  approving 
this  area  as  being  viticulturally  distinct 
from  surrounding  areas,  not  better  than 
other  areas.  By  approving  the  area,  wine 
producers  are  allowed  to  claim  a 
distinction  on  labels  and  advertisements 
as  to  origin  of  the  grapes.  Any 
commercial  advantage  gained  can  only 
come  from  consumer  acceptance  of 
Loramie  Creek  wines. 

Executive  Order  12291 

It  has  been  determined  that  this  final 
regulation  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291, 
46  FR  13193  (February  17,  1981),  because 
it  will  not  have  an  annual  effect  on  the 
economy  of  Si 00  million  or  more:  it  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions,  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterpripc*  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
use.  603.  604)  are  not  applicable  to  this 
final  rule  because  the  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 


final  rule  will  not  impose,  or  otherwise 
cause,  a  significant  increase  in  the 
reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities.  The  final  rule 
is  not  expected  to  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities. 

Disclosure 

A  copy  of  the  petition  and  appropriate 
maps  with  boundaries  marked  are 
available  for  inspection  during  normal 
business  hours  at  the  following  location: 
ATF  Reading  Room,  Room  4405,  Office 
of  Public  Affairs  and  Disclosure,  12th 
and  Pennsylvania  Avenue,  NW., 
Washington,  D.C. 

Drafting  Information 

The  principal  author  of  the  document 
is  Lori  D.  Weins.  Research  and 
Regulations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  However,  other 
personnel  of  the  Bureau  and  of  the 
Treasury  Department  have  participated 
in  the  preparation  of  this  document, 
both  in  matters  of  substance  and  style. 

List  of  subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure,  Consumer  protection, 
Viticultural  areas,  Wine. 

Authority  and  Issuance 

Accordingly,  under  the  authority 
contained  in  section  5  of  the  Federal 
Alcohol  Administration  Act  (49  Stat. 
981,  as  amended;  27  U.S.C.  205),  27  CFR 
Part  9  is  amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Par.  1.  The  table  of  sections  in  27  CFR 
Part  9,  Subpart  C,  is  amended  to  add  the 
title  of  §  9.62.  As  amended,  the  table  of 
sections  reads  as  follows: 

Subpart  C— Approved  American  Viticultural 
Areas 

Sec, 

*  •  *  *  * 

9.62    Loramie  Creek. 

*  «  *  *  « 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.62  to  read  as  follows: 

Subpart  C— Approved  American 
Viticultural  Areas 


§  9.62    Loramie  Creek. 

(a)  Nome.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Loramie  Creek." 

(b)  Approved  map.  The  approved  map 
for  the  Loramie  Creek  viticultural  area  is 
the  U.S.G.S.  map  entitled  "Fort  Loramie 
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Quadrangle,  Ohio — Shelby  Co.,"  7.5 
minute  series  (tojragraphic],  1961 
(photoinspected  1973). 

(c)  Boundaries.  The  Loramie  Creek 
viticultural  area  is  located  entirely 
within  Shelby  County,  Ohio.  The 
boundaries  are  as  follows: 

(1)  From  the  beginning  point  of  the 
boundary  at  the  intersection  of  State 
Route  47  and  Wright-Puthoff  Road,  the 
boundary  runs  southward  on  Wright- 
Puthoff  Road  for  a  distance  of  IX  miles 
to  the  intersection  of  the  Wright-Puthoff 
Road  with  ConsoUdated  Railroad 
Corporation  (indicated  on  the  U.S.G.S. 
map  as  New  York  Central  Railroad); 

(2)  Then  along  the  Consolidated 
Railroad  Corporation  right-of-way  in  a 
southwesterly  direction  for  a  distance  of 
2)^  miles  to  the  intersection  of  the 
Consolidated  Railroad  Corporation 
right-of-way  with  Loramie  Creek; 

(3)  Then  upstream  along  Loramie 
Creek  in  a  northwesterly  direction  for  a 
distance  of  approximately  3)^  miles  to 
the  intersection  of  Loramie  Creek  and 
State  Route  47; 

(4)  Then  eastward  on  State  Route  47 
for  a  distance  of  approximately  4)^  miles 
to  the  beginning  point  of  State  Route  47 
and  Wright-Puthoff  Road. 

Signed:  November  10,  1982 
Stephen  E.  Higgins, 

Acting  Director. 

Approved:  November  16,  1982. 
David  Q.  Bates. 

Deputy  Assistant  Secretary  /Operations). 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
IDocket  H-103S] 

Educational/Scientific  Diving 

agency:  Occupational  Safety  and 
Health  Administration,  Labor. 
ACTION:  Final  rule. 

summary:  OSHA  is  exempting  scientific 
diving  from  coverage  of  29  CFR  Part 
1910,  Subpart  T,  Commercial  Diving 
Operations,  provided  that  the  scientific 
diving  is  under  the  direction  and  control 
of  a  diving  program  utilizing  a  diving 
safety  manual  and  a  diving  control 
board  meeting  certain  specified  criteria. 
Based  on  comments,  data  and  other 
information  contained  in  the  record, 
OSHA  has  determined  that  there  are 
significant  differences  between 
commercial  diving  and  scientific  diving 


and  that  the  diving  programs  followed 
by  the  scientific  diving  community  have 
resulted  in  an  effective  system  of  self- 
regulation.  OSHA  believes  the 
exemption  will  allow  the  scientific 
diving  community  to  perform  significant 
underwater  scientific  research  activities 
while  maintaining  the  safety  and  health 
of  scientific  divers. 

EFFECTIVE  DATE:  This  final  rule  becomes 
effective  on  November  26, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Glen  E.  Gardner  or  Ms.  Joanne  E. 
Slattery,  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  Room  N3463,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20210,  (202)  523-7225. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  November  5, 1976,  OSHA 
published  a  notice  of  proposed 
rulemaking  with  respect  to  commercial 
diving  operations  (41  PR  48950).  This 
proposal  was  published  concurrently 
with  a  notice  of  hearing  on  commercial 
diving  operations  issued  by  the  U.S. 
Coast  Guard  (41  FR  48969).  Public 
hearings  were  held  by  OSHA,  with  the 
participation  of  the  Coast  Guard,  in  New 
Orleans,  Louisiana,  on  December  16-21, 
1976,  and  January  10-14,  1977.  The 
record  of  this  rulemaking  was  used  in 
the  development  and  promulgation  of 
the  OSHA  final  standard,  published  julv 
22,  1977  (42  FR  37650),  and  the  Coast 
Guard's  notice  of  proposed  rulemaking, 
published  November  10,  1977  (42  FR 
58712). 

The  OSHA  final  standard  for 
commercial  diving  operations,  codified 
as  §§  1910.401-441,  Subpart  T  of  29  CFR 
Part  1910,  did  not  exempt  diving 
operations  performed  for  scientific 
research  and  development  purposes. 
However,  the  Coast  Guard  proposal, 
which  was  similar  in  content  to  the 
OSHA  final  standard,  proposed  to 
exempt  diving  performed  solely  for 
scientific  research  and  development 
purposes  by  educational  institutions 
(educational/scientific  diving)  and 
retained  the  exemption  in  its  final  rule. 
published  November  16, 1978  (43  FR 
53683). 

Since  the  publication  of  Subpart  T, 
OSHA  has  received  requests  from 
various  individuals  and  organizations  to 
reconsider  its  coverage  of  educational/ 
scientific  diving  because  they  believe 
the  application  of  Subpart  T  to  this  type 
of  diving  is  inappropriate.  They  have 
noted  that  it  is  customary  for  the 
educational/scientific  diving  community 
to  follow  well-established,  consensual 
standards  of  safe  pracfice.  The  first  set 
of  consensual  standards  was  developed 


by  the  Scripps  Institution  of 
Oceanography  of  the  University  of 
California  (Scripps)  in  the  early  1950's 
In  1973.  diving  safety  boards  and 
committees  from  ten  major  educational 
institutions  involved  in  scientific  diving 
met  and  accepted  the  University  of 
California  Guide  for  Diving  Safety  as  a 
minimum  standard  for  their  individual 
programs  (Ex.  4:1).  Therefore,  it  was 
contended  that  most  educational 
institutions  that  had  diving  program.'. 
were  complying  with  this  consensual 
standard  with  limited  modifications  for 
regional  and  operational  variations  in 
diving  before  the  publication  of  the 
OSHA  final  standard.  These  educational 
institutions  pointed  to  their  excellent 
safety  record  prior  to  OSHA.  attributing 
it  to  the  effectiveness  of  their  self- 
regulation. 

Additionally,  they  noted  that 
significant  differences  exist  between 
commercial  diving  and  educational/ 
scientific  diving.  For  example,  the 
educational/scientific  diver  is  an 
observer  and  data  gatherer  who  chooses 
the  work  area  and  divmg  conditions 
which  will  minimize  environmental 
stresses  and  maximize  the  safet\'  and 
efficiency  of  gathering  data. 

They  noted,  in  contrast,  the 
commercial  diver  is  an  underwater 
construction  worker,  builder  and  trouble 
shooter  whose  work  area  and  diving 
conditions  are  determined  b\  the 
location  and  needs  of  the  project. 

Based  on  the  concerns  expressed  in 
these  requests,  OSHA  published,  on 
August  17,  1979,  an  advance  notice  of 
proposed  rulemaking  (.'X.N'PR)  (44  P'R 
48274)  to  obtain  additional  information 
concerning  which  provisions  of  Subpart 
T  were  causing  the  most  difficulty  for 
the  educational/scientific  diving 
community,  and  what  modifications  to 
the  Subpart  should  be  considered 
Educational  institutions  submitted  25  of 
the  51  comments  that  OSHA  received  in 
response  to  the  ANPR,  and  were 
unanimous  in  recommending  an 
exemption  of  their  diving  activities  from 
coverage  under  Subpart  T,  The  ma|onty 
of  the  remaining  comments  supported  an 
exemption  for  all  segments  of  the 
scientific  diving  community, 

Commenters  recommending  an 
exemption  continued  to  contend  that  the 
application  of  Subpart  T  to  scientific 
diving  is  inappropriate  because  there 
are  very  significant  differences  between 
this  type  of  diving  and  commercial 
diving;  that  they  have  been  self- 
regulating  their  scienfific  diving 
programs  for  more  than  two  decades; 
and  that  their  programs  are  patterned 
after  those  safety  standards  and  training 
procedures  developed  for  scientific 
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research  diving  at  Scripps  in  the  early 
1950's.  They  further  asserted  that  the 
Scripps  model  has  been  very  effective  as 
evidenced  by  their  safety  records. 
Several  commenters  submitted  accident 
data  associated  with  their  diving 
experience  to  illustrate  their  safety 
record. 

The  responses  to  the  ANPR,  together 
with  other  information  and  data 
contained  in  the  record,  convinced 
OSHA  that  there  was  a  significant 
difference  between  educational/ 
scientific  diving  and  commercial  diving; 
that  the  safety  record  of  the 
educational/scientific  diving  community 
represented  evidence  of  its  successful 
self-regulation;  and,  as  a  result,  an 
exemption  for  educational/scientific 
diving  might  be  justified. 

Accordingly,  on  March  26, 1982, 
OSHA  published  a  notice  of  proposed 
rulemaking  to  exempt  from  Subpart  T. 
diving  "performed  solely  for  marine 
scientific  research  and  development 
purposes  by  educational  institutions  ' 
(47  FR  13005].  It  should  be  noted  that  the 
notice  proposed  to  exempt  educational/ 
scientific  diving  activities  only  from 
Subpart  T  and  not  from  other  applicable 
OSHA  regulations.  For  example, 
educational/scientific  diving  employers, 
like  any  other  employers,  are  required  to 
comply  with  29  CFR  Part  1904 
concerning  the  recording  and  reporting 
of  occupational  injuries  and  illnesses. 

Although  it  was  proposed  to  exempt 
only  educational  institutions  which 
perform  scientific  diving,  OSHA  raised 
the  issue  of  whether  the  proposed 
exemption  should  be  broadened  to 
include  the  scientific  diving  community 
in  general.  The  notice  of  proposed 
rulemaking  contained  the  following 
questions  in  order  to  solicit  data  and 
information  for  determining  if  the  final 
nile  should  contain  exemption  for  other 
segments  of  the  scientific  diving 
community. 

1.  Should  OSHA  adopt  the  exemption 
provided  by  the  U,S.  Coast  Guard 
standard  (5  197.202(a)(2))  which  states 
that  the  Coast  Guard  standard  does  not 
apply  to  any  diving  operation 
"performed  solely  for  research  and 
development  for  the  advancement  of 
diving  equipment  and  technology?" 

2.  Should  OSHA  exempt  all  scientific 
diving?  If  80,  how  should  OSHA  define 
those  activities  which  constitute 
scientific  diving? 

3.  Should  OSHA  only  exempt 
scientific  diving  when  such  diving 
complies  with  an  alternative  standard 
which  provides  divers  a  comparable 
level  of  safety  and  health  as  OSHA's 
Subpart  T  standard? 

Interested  persons  were  given  until 
May  10, 1962,  to  submit  written 


comments,  views,  and  arguments  in 
response  to  the  notice  of  proposed 
rulemaking. 

The  International  Brotherhood  of 
Carpenters  and  [oiners  (Carpenters 
Union)  (Ex.  5;  3)  requested  a  hearing  and 
stated  its  objection  to  the  proposed 
exemption  and  to  the  possible 
expansion  of  the  exemption  to  other 
segments  of  the  scientific  diving 
community.  The  Carpenters  Union 
suggested  that  in  lieu  of  granting  an 
exemption  to  the  scientific  diving 
community,  employers  should  seek  a 
variance  from  Subpart  T  under  section 
6(d)  of  the  Occupational  Safety  and 
Health  Act, 

On  May  26.  1982.  OSHA  published  a 
notice  (47  FR  22972)  extending  the 
comment  period,  as  requested  by  the 
American  Academy  of  Underwater 
Sciences  (Ex.  5:  46),  to  June  18,  1982,  and 
scheduling  an  informal  public  hearing  to 
be  held  June  29-30, 1982,  in  Washington, 
DC  and  to  continue  in  Los  Angeles, 
California,  [uly  7-9,  1982.  The  purpose  of 
the  informal  public  hearing  was  to 
receive  testimony  on  whether  OSHA 
should  grant  an  exemption  from  the 
commercial  diving  standard  for 
educational/scientific  diving,  the  nature 
of  any  exemption  and  whether  the  scope 
of  the  exemption  should  be  broadened 
to  include  other  segments  of  scientific 
diving.  In  addition  to  the  general  issue 
as  stated  above,  OSHA  invited 
testimony  on  the  appropriateness  of  the 
section  6(d)  variance  mechanism  in 
dealing  with  the  scientific  diving 
question. 

The  Administrative  Law  Judge 
presiding  at  the  hearings  allowed  15 
days  from  the  completion  of  the  hearing 
on  July  9, 1982,  to  submit  post-hearing 
comments,  and  another  15  days  for  filing 
arguments  and  briefs  relating  to  the 
hearing  issues.  The  Administrative  Law 
Judge  certified  the  record  of  the  hearing 
to  the  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health  on 
September  3, 1982. 

In  this  preamble,  OSHA  identifies 
exhibits  submitted  to  Docket  H-103S 
with  parentheses  (Ex.  5).  Comment 
numbers  follow  the  exhibit  in  which 
they  are  contained  (Ex.  5:  24).  If  more 
than  one  comment  within  an  exhibit  is 
cited,  the  comment  numbers  are 
separated  by  semicolons  (Ex,  5:  24;  102), 
The  page  number  (p.)  is  also  cited  if 
other  than  page  one.  The  transcript  of 
the  hearing  (Tr.)  is  cited  by  page  (Tr.  72). 

IL  Summary  and  Explanation  of  the 
Final  Rule 

This  section  includes  an  analysis  of 
the  record  of  evidence  and  the  policy 
considerations  underlying  the  issuance 
of  this  final  rule. 


OSHA  received  164  written  comments 
in  response  to  the  notice  of  proposed 
rulemaking  (47  FR  13005).  The  comments 
were  submitted  by  educational 
institutions,  private  companies,  public 
agencies,  associations,  a  union,  and 
individual  scientific  divers.  They 
represent  a  variety  of  geographical 
locations  including  the  Virgin  Islands, 
New  York,  Massachusetts,  Washington, 
Oregon,  California,  Hawaii,  Texas, 
Florida,  Rhode  Island,  North  Carolina, 
Virginia,  and  Maryland. 

The  transcript  of  the  hearing  consists 
of  more  than  600  pages  of  testimony. 
Nine  post-hearing  exhibits  were 
submitted,  consisting  of  post-hearing 
comments,  arguments,  or  briefs. 

As  indicated  above,  the  notice  of 
proposed  rulemaking  proposed  to 
exempt  diving  performed  solely  for 
"marine"  scientific  research  and 
development  purposes.  However, 
numerous  commenters  (e.g„  Ex.  5: 13;  42; 
76;  117;  142)  pointed  out  that  "marine" 
should  not  be  included  in  the  exemption. 

For  example,  the  Vice  Chancellor  for 
Faculty  and  Staff  at  the  California  State 
University  and  Colleges  (Ex,  5: 13) 
noted: 

We  would  like  to  suggest  however,  that  the 
word  "marine"  be  dropped  since  it  may  be 
misconstrued  as  referring  only  to  ocean 
related  diving  while  much  scientific  research 
and  development  diving  *   *  *  is  carried  out 
in  lakes,  rivers,  etc. 

The  Environmental  Health  and  Safety 
Officer  for  the  University  of  California, 
Berkeley  (Ex.  5:  69)  remarked: 

Many  important  scientific  research  projects 
are  conducted  in  lakes  and  streams  and  may 
not  be  included  in  the  exemption.  I  beheve 
that  this  is  not  the  intent  of  the  modification. 

It  was  not  OSHA's  intention  to  draw 
such  a  distinction  and  therefore  the 
word  "marine"  is  not  included  in  the 
final  exemption. 

When  the  proposal  was  published,  the 
record  contained  information  concerning 
exemption  of  the  scienfific  diving 
community  in  general  and  not  just 
scientific  diving  performed  by 
educational  insfitufions.  Thus,  in  the 
notice  of  proposed  rulemaking  as 
discussed  above,  OSHA  asked  if  all 
scientific  diving  should  be  exempted.  In 
response  to  this  question,  the  vast 
majority  of  the  comments,  as  well  as 
hearing  testimony,  addressed  this 
broader  issue  of  exempting  all  scientific 
diving  from  the  standard  for  commercial 
diving  operations, 

Conmienters  noted  that  the  scientific 
diving  commimity  includes  more  than 
just  educational  institutions;  that 
regardless  of  who  is  performing  the 
diving,  scientific  diving  is  different  from 
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commercial  diving;  and  that  an  effective 
system  of  self-regulation,  modeled  after 
the  Scripps  program,  is  evidenced  by  an 
exemplary  safety  record  and  exists 
throughout  the  scientific  diving 
community.  Over  135  commenters  and 
many  witnesses  at  the  hearing 
supported  an  exemption  for  all  scientific 
diving.  The  following  commenters  are 
representative  of  those  supporting  an 
exemption  for  all  scientific  diving. 

A  scientific  diver  from  California's 
Department  of  Fish  and  Game  (Ex.  5:  7 
p. 2)  stated: 

I  *   *   '  believe  that  OSHA  should  exempt 
all  scientific  diving  from  Subpart  T.  The 
consensual  standard  developed  by  the 
scientific  community  represents  decades  of 
accumulated  wisdom  and  experience  of  the 
divers  themselves,  including  those  in  private, 
governmental,  and  educational  organizations, 
and  has  resulted  m  an  excellent  safety 
record. 

Another  scientific  diver  (Ex.  5:  76] 
indicated: 

"   '    *  I  strongly  urge  that  this  exemption  be 
extended  to  include  all  scientific  diving.  The 
scientific  diving  community  as  a  whole 
(including  not  only  educational  institutions 
but  also  governmental  and  private 
institutions  conducting  scientific  research) 
has  been  effectively  self-regulated  since  the 
inception  of  scientific  diving.  Virtually  all 
scientific  diving  operations  (public  and 
private)  have  adopted  a  consensual  standard 
of  safe  practices  based  upon  the  Scr;ipps 
Institution  of  Oceanography  Manual  for 
Diving  Safety.  The  efficacy  of  this 
consensual,  self-regulatory  approach  has 
been  attested  to  by  the  excellent  safety 
record*  *  * 

A  scientific  diver  from  the  University 
of  Southern  California  (Ex.  5;  135) 
stated: 

Our  present  system,  which  has  a  long  and 
successful  record  for  insuring  diver  safety. 
should  be  allowed  to  remain  in  effect.  This 
should  include  all  scientific  diving, 
freshwater  and  marine,  through  educational 
and  research  institutions,  since  this  is  the 
domain  in  which  the  system  has  worked  to 
date.  The  present  system  has  the  respect  of 
the  scientists,  is  responsive  to  our  research 
needs,  yet  has  proven  itself  by  providing  a 
remarkably  safe  environment  for  underwater 
research. 

The  President  of  MBC  Applied 
Environmental  Sciences  (Ex.  5: 137A  p. 
2)  remarked: 

OSHA  should  exempt  all  scientific  diving. 
The  first  generation  of  scientific  divers 
developed  a  set  of  consensual  safety 
standards  more  than  two  decades  ago  at  a 
single  institution,  Scripps.  Today  those  same 
basic  standards  have  been  refined  and 
spread  nationwide  by  recipients  to  include 
academic  and  private  research  organizations, 
state,  local,  and  the  federal  government.  This 
wide  acceptance  is  a  result  of  demonstrated 
safety  for  the  individual  and  it  is  not 
employer-specific. 


Based  on  the  overwhelming  support 
from  comments  and  hearing  testimony, 
as  well  as  other  information  contained 
in  the  record,  OSHA  believes  that  an 
exemption  is  justified  for  all  scientific 
diving,  not  solely  scientific  diving 
performed  by  educational  institutions, 
Additionally,  based  on  the  record  and 
discussed  later  in  this  notice,  OSHA  has 
specified  conditions  that  scientific 
diving  programs  must  meet  before 
members  of  the  scientific  diving 
community  may  avail  themselves  of  the 
exemption.  Therefore,  OSHA  has 
broadened  the  exemption  to  include  all 
segments  of  the  scientific  diving 
community. 

The  following  narrative  discusses  the 
reasons  and  conclusions  reached  by 
OSHA  for  exempting  the  scientific 
diving  community  from  Subpart  T. 
Members  of  the  scientific  diving 
community  contended  that  the 
application  of  Subpart  T  to  scientific 
diving  is  inappropriate,  since  the  tasks 
performed  by  commercial  divers  are 
different  than  those  performed  by 
scientific  divers  (e.g..  Ex,*5:  1;  19:  67: 105: 
156),  (e.g..  Tr,  .59-60,  232,  358,  568-569). 
For  example,  the  campus  Diving  Officer 
from  the  University  of  California,  Santa 
Barbara  (Tr.  568)  stated: 

What  the  individual  does  when  he  or  she 
reaches  the  worksite  is  where  the  distinction 
should  be  made.  Scientific  divers  do  not  use 
explosives,  we  do  not  get  involved  in 
shipwrecking,  we  do  not  get  involved  in 
heavy  salvage.  We  are  involved  in  studying 
animals  and  plants  and  living  organisms  in 
their  environment. 

The  Diving  Safety  Officer  from  .Moss 
I^anding  Laboratories  (Tr.  358)  noted; 

'   ■   '  I  believe  that  scientific  divers  are  a 
completely  and  entirely  different  class  of 
divers  with  respect  to  working  conditions, 
tools  and  equipment  used  and  risk  exposure 
Commercial  divers  typically  are  involved  in 
underwater  construction,  repair  and 
maintenance,  often  in  emergency  capacity 
under  potentially  hazardous  conditions  In 
contrast  is  the  scientific  diver  who  gathers 
specimens,  conducts  experiments, 
photographs  the  environment,  and  in  general 
only  uses  lightweight  simple  tools 
underwater. 

The  President  of  MBC  Applied 
Environmental  Sciences  (Tr,  337-337A), 
in  reference  to  Subpart  T.  remarked: 

These  regulations  were  intended  for  the 
commercial  diving  industry,  plainly,  and  is 
pointed  out  in  the  original  emergency 
temporary  standard,  supporting 
documentation,  published  in  the  Federal 
Register  *  *  * 

The  scientific  diving  community  does  not 
engage  in  the  shipbreaking.  salvage  or  related 
kinds  of  activities  as  pointed  out  in  that 
document.  Nor  does  if  use  generally  oxy  or 
cutting  equipment,  electric  arc  welders  or 
explosive  devices. 


However,  the  Carpenters  Union,  and 
others,  expressed  the  concern  that  it 
may  be  difficult  to  clearly  distinguish 
commercial  diving  operations  from 
scientific  diving  operations.  From  this 
perspective,  the  Carpenters  Union 
contended  that  an  exemption  which  was 
too  broad  could  result  in  commercial 
diving  operations  being  charactenzed  as 
scientific  diving  operations  and  might 
possibly  deny  the  protection  afforded  by 
Subpart  T  to  its  members.  The 
representative  of  the  Carpenters  Union 
(Tr.  98-99)  asserted: 

'   '   '  we  have  had.  from  the  very 
beginning,  a  great  concern  that  in 
approaching  this  problem — in  not  a  careful 
manner,  that  OSHA  could  draft  an  exemption 
that  would  be  so  broad  that  it  would  deny 
protection  under  a  standard  that  we  worked 
many  years  to  develop,  to  many  of  our 
members  who  are  working  in  the  commercial 
diving  community. 

The  Business  Representative  from  the 
i'lle  Drivers  (associated  with  the 
Carpenters  Union).  Local  34,  (Tr.  287) 
stated: 

No  clear  distinction  between  segments  of 
the  diving  community  exist(8). 

We  have  members  of  our  organization  who 
by  the  nature  of  their  mobility  and 
qualification  blur  any  distinction  between  the 
segments  within  the  diving  community. 

Based  on  the  comments  and  other 
information  contained  in  the  record, 
OSHA  believes,  and  the  final  rule 
recognizes,  that  the  tasks  performed  by 
commercial  divers  are  different  than 
those  performed  by  scientific  divers. 
Commercial  diving  activities  necessitate 
the  use  of  heavy  tools  and  include  such 
tasks  as  placing  or  removing  heavy 
objects  underwater,  inspection  of 
pipelines  and  similar  objects, 
construction,  demolition,  cutting  or 
welding,  or  the  use  of  explosives. 

In  contrast,  the  sole  purpose  of 
scientific  diving  is  to  perform  scientific 
research  which  includes  such  tasks  as 
scientific  observation  of  natural 
phenomena  or  responses  of  natural 
systems,  and  gathering  data  for 
scientific  analysis.  The  tasks  performed 
by  scientific  divers  are  usualh  light, 
short  m  duration,  and  if  any  handtools 
are  used,  they  are  usually  no  more  than 
simple  non-powered  handtools  such  as 
screwdrivers  and  pliers 

Because  of  the  differences  m  tasks 
performed.  OSHA  believes  that  clear 
distinctions  can  be  made  between 
scientific  diving  and  commercial  diving 
'and  has  incorporated  these  distinctions 
in  the  definition  of  "scientific  diving    in 
the  final  rule.  As  will  be  discussed 
below,  OSHA  believes  that  its  definition 
of  "scientific  diving"  addresses  the 
concerns  expressed  by  the  Carpenters 
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Union  and  others  as  to  limiting  the 
scope  of  the  exemption,  and  virtually 
eliminates  the  potential  for  overlap  and 
confusion  between  scientific  diving  and 
commercial  diving. 

Members  of  the  scientific  diving 
community  stated  that  their  effective 
system  of  self-reguJation  is  the  major 
reason  why  scientific  diving  operations 
should  be  exempted  from  Subpart  T.  It 
was  asserted  that  this  diving  community 
has  been  effectively  self-regulated  for 
approximately  three  decades,  and  that 
its  scientific  diving  programs  are 
modeled  after  the  Scripps  program 
developed  in  the  early  IQSO's.  The 
Deputy  Director  of  the  Scripps 
Institution  of  Oceanography  of  the 
University  of  California,  San  Diego  (Ex. 
5: 125  pp.  1,2)  expressed  his  belief  of 
why  the  system  has  been  so  successful: 

I  believe  that  a  major  factor  in  the  success 
of  the  Scripps  program  has  been  that  it  is  a 
program  formulated,  monitored,  and  enforced 
by  working  divers  at  the  institution  with  the 
assistance  of  diving  physiologists  and  safety 
officers.  It  is  one  matter  for  a  diver  to  answer 
for  an  infraction  to  an  outside  regulatory 
agency  and  another  matter  to  answer  to  one  s 
peers.  The  fact  that  individual  divers  are 
involved  in  rulemaking  and  enforcement  of 
rules  that  by  consensus  have  been  designed 
to  safeguard  divers  in  general  and  in  the 
specific  circumstances  of  scientific  diving 
require  each  diver  to  examine  the  potential 
for  misadventure  in  all  of  his  diving  activities 

I  note  with  considerable  pride  that  the 
Scripps  divmg  safety  program,  mcluding  our 
manual  for  diving  safety  and  our  Diving 
Control  Board,  has  become  the  prototype  for 
most  institutional  diving  safety  programs 
here  and  abroad. 

The  majority  of  commenters  (e.g..  Ex. 
5:  9;  28;  60;  102;  137;  162)  as  well  as 
witnesses  at  the  hearing  (Tr.  33, 163. 
321A,  531)  favored  this  system  of  self- 
regulation  because  it  is  formulated. 
monitored,  and  enforced  by  working 
divers. 

For  example,  a  research  specialist 
from  the  University  of  California.  Santa 
Barbara  (Ex.  5:  22)  stated: 

Our  local  Diving  Control  Board  continually 
monitors  diving  activity,  both  to  insure 
compliance  with  the  Manual  for  Diving 
Safety  and  to  review  for  any  needed  updates 
to  provide  greater  safety.  This  peer  review  of 
dive  operations  has  been  very  effective  The 
combined  expertise  of  practicing  scientific 
divers  which  has  been  accumulated  and  put 
into  practice  through  this  system  has  made  it 
one  of  the  best  systems  that  I  am  aware  of 

The  Chairman  of  the  Diving  Safety 
Board  at  the  State  University  of  New 
York  at  Stony  Brook  (Ex.  5:  27) 
indicated: 

All  diving  operations  are  subject  to  peer 
review  and  oversight  on  an  ongoing  basis  to 
ensure  compliance  with  the  regulations  of  the 
manual  in  all  aspects  of  the  project 


A  scientific  diver  from  California 
State  University  (Ex.  5:  35)  noted: 

Our  scientific  diving  program  [about  500  to 
800  dives  per  year)  has  never  had  any 
accidents  or  incidents.  All  scientific  diving 
activities,  including  the  certification  of  divers 
in  our  program,  are  regulated  by  our  Diving 
Control  Board  which  used  a  peer  review 
system. 

The  Diving  Officer  from  Moss  Landing 
Laboratories  (Ex.  5:  42)  remarked: 

We  have  a  diving  control  board  that 
consists  of  the  diving  officer,  diving  control 
chainnan.  environmental  health  and 
occupational  safety  officer,  and  four  elected 
divers  from  our  laboratory.  Their 
responsibilities  include  peer  review  of  all 
diving  operations,  the  issue,  reissue  or 
revocation  of  diving  certificates,  changes  in 
pohcy  and  amendments  to  the  diving  safety 
manual,  and  training  and  annual  re- 
certification  of  divers.  I  feel  that  it  is 
important  to  stress  the  fact  that  our  diving 
control  board  is  made  up  of  divers 
themselves,  who  have  effectively  self- 
regulated  our  diving  program  for  the  past  15 
years. 

A  commenter  from  Oregon  State 
University  (Ex.  5:  59)  observed: 

Our  divmg  safety  record  has  been 
outstanding.  Our  manual  for  diving  safety  (a 
descendant  of  the  Scripps  diving  regulations) 
is  continuallv  updated  to  remain  abreast  of 
current  technology.  The  University  Diving 
Control  Board  oversees  all  diving  activities  to 
insure  compliance  with  accepted  diving 
safety  standards.  The  Diving  Control  Board 
conducts  peer  review  of  the  diving  operations 
and  requires  diver  certification. 

Based  on  the  comments  and  testimony 
concerning  this  issue.  OSHA  is 
convinced  that  the  elements  of  the 
Scripps  program  are  responsible  for  the 
scientific  diving  community's  effective 
system  of  self-regulation.  As  will  be 
discussed  later  in  this  notice.  OSHA,  as 
v^'ell  as  the  scientific  diving  community 
itself,  believes  that  certain  elements 
derived  from  the  Scripps  program  must 
be  followed  to  continue  the  scientific 
diving  community's  effective  system  of 
self-regulation. 

.Members  of  the  scientific  diving 
community  also  asserted  that  the 
excellent  safety  record  of  their  diving 
community  is  evidence  of  effective  self- 
regulation.  Over  90  commenters  and 
most  of  the  witnesses  testifying  at  the 
hearings  (e.g..  Tr.  33, 175,  47'8,  558) 
discussed  their  accident  and  injury 
experience  to  illustrate  the  safety  record 
of  their  diving  programs. 

For  example,  a  commenter  from 
Massachusetts  Institute  of  Technology 
(Ex.  5;  26)  stated; 

Available  information  does  not  support  the 
need  for  more  regulatory  controls  where  self- 
regulation  based  on  established  prudent 
practices  has  resulted  in  an  exemplary 
accident/ injury  record.  The  MIT  Safety 


Office,  for  at  least  the  last  twenty  one  (21) 
years,  has  not  received  a  single  report  of 
injury  or  illness  to  any  of  our  employees  who 
dive  for  research/scientific  purposes.  To  my 
knowledge,  this  includes  three  hundred  (300) 
dives  per  year.  *  *  * 

A  scientific  diver  from  the  University 
of  California,  Santa  Barbara  (Ex.  5:  44) 
discussed  his  part  in  their  program: 

I  have  had  no  accident  or  near-accident  in 
11  years  of  regular  diving  to  do  scientific 
research  sanctioned  by  the  University.  My 
exemplary  safety  record,  I  believe,  is  the 
result  of  our  well-conceived  standards  which 
we  divers,  ourselves,  have  developed  and 
updated. 

The  Pacific  Gas  and  Electric  Company 
diving  safety  record  (Ex.  5:  74)  was  also 
described  as  follows: 

Pacific  Gas  &  Electric  employees  have 
performed  underwater  research  activities 
since  1973,  logging  approximately  3,500  dives 
with  an  accrued  time  of  approximately  2000 
underwater  hours.  In  that  time  there  has 
never  been  a  diving  accident  or  incident. 

The  Director  of  the  Institute  of  Marine 
Resources  of  the  University  of  California 
(Ex.  5;  117  p.2)  stated: 

The  University  of  California's  diving  safety 
standards  are  self  imposed.  The  overall 
effectiveness  of  self  regulation  through  self- 
imposed  underwater  diving  safety  standards 
and  regulations  is  proven  by  the  fact  that  our 
students,  faculty,  researchers,  and  their 
assistants  who  have  need  to  dive  have 
completed  more  than  80,000  dives  between 
1955  and  1982  with  only  one  pressure-related 
injury  reported. 

A  comment  from  the  University  of 
Michigan  (Ex.  5: 122)  remarked: 

The  safety  record  of  the  University  of 
Michigan  is  representative  of  our  scientific 
diving  community.  During  the  period  of  1960- 
1981  University  of  Michigan  academic, 
scientific,  and  technical  personnel 
participated  in  and/or  supervised  more  than 
16,000  person  dives  (or  pressure  exposures) 
without  incidence  of  employee  injury  other 
than  a  few  minor  ear  infections  and 
superficial  abrasions  or  sea  urchin  spine  type 
injuries. 

Marineland  (Ex.  5;  127)  indicated: 

For  the  past  27  years,  Marineland  has  made 
over  82,000  scheduled  in-house  and  open 
ocean  dives,  with  no  diving  related  deaths  or 
pressure  related  injuries. 

Finally,  a  research  scientist  from  the 
University  of  California  (Ex.  5: 148) 
described  his  experience; 

More  than  5,000  dives  have  been  made 
under  my  direction  in  these  research  efforts 
*   '  *  None  of  my  divers  has  had  an  accident 
related  to  pressure  or  from  any  other  cause. 

The  Pile  Drivers  expressed  concern 
that  OSHA  might  decide  to  grant  an 
exemption  to  the  scientific  diving 
community  based  solely  on  their  safety 
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record.  The  Business  Representative  for 
the  Pile  Drivers  (Tr.  286B)  stated: 

*  *   '  it  is  our  understanding  that  those 
who  seeic  to  become  exempt  from  OSHA 
regulations  have  an  honorable  safety  record 
which  (  I  would  like  in  that)  respect  to 
commend  them  on  that  point.  And.  as  for  the 
safety  record,  it  is  something  to  be  proud  of. 
However,  it  is  not  reason  enough  to  be 
exempt  *   *  * 

Additionally,  the  Carpenters  Union 
questioned  the  analysis  of  the  data 
submitted  to  the  record  which  was  used 
to  describe  the  safety  record  of  the 
scientific  diving  community  (Tr.  102- 
106),  (Ex.  23).  For  example,  after  its 
analysis  of  the  data,  the  Carpenters 
Union  contended  that  the  scientific 
diving  community  has  a  high  fatality 
rate  compared  to  other  industries.  In 
evaluating  the  data,  the  Carpenters 
Union  used  data  from  a  1974  study  (Ex. 
19)  which  estimated  the  educational/ 
scientific  diving  population.  A  more 
recent  estimate  (1980)  submitted  to  the 
record  (Ex.  4:  2)  indicated  this  diving 
population  to  be  much  larger.  If  the 
fatality  rate  were  calculated  using  the 
larger  diving  population,  the  fatality 
rate,  while  much  lower  than  that 
computed  by  the  Carpenters  Union, 
could  still  be  a  cause  for  concern. 

The  Carpenters  Union,  compared  the 
scientific  diving  fatality  rate  to  fatality 
rates  calculated  by  the  Bureau  of  Labor 
Statistics  (BLS)  for  large  industry 
divisions  which  only  include  workplaces 
with  11  or  more  employees.  The  BLS 
fatality  rates  do  not  reflect  the  total 
number  of  fatalities  in  those  industry 
divisions  because  of  the  number  of 
smaller  workplaces  that  are  not 
included  in  their  survey.  The  data  used 
by  the  Carpenters  Union  encompasses 
virtually  all  of  the  scientific  diving 
workplaces  regardless  of  the  number  of 
employees  per  workplace.  Therefore,  a 
comparison  between  the  Carpenters 
Union  fatality  rates  and  BLS's  rates  is 
inappropriate.  Even  if  a  comparison 
were  meaningful,  BLS  has  indicated  that 
large  sampling  errors  exist  in  their 
fatality  rate  estimates. 

OSHA  also  believes  that  numbers  of 
fatalities  alone  may  not  accurately 
represent  or  reflect  the  risks  involved  in 
an  occupation.  The  total  numbers  of 
injuries  and  illnesses  must  also  be 
considered  in  evaluating  the  safety 
record  of  an  industry.  In  this  regard, 
OSHA  conducted  an  analysis  of  the 
data  which  considered  all  aspects  of  the 
safety  record  of  the  scientific  diving 
community,  i.e.,  number  of  injuries, 
illnesses,  and  fatalities. 

The  methodology  which  OSHA  used 
in  evaluating  the  injury  and  illness 
experience  of  the  scientific  diving 
community  is  the  same  methodology 


BLS  utilizes  for  determining  industry 
incidence  rates.  The  BLS  methodology  of 
determining  incidence  rates  is  a 
nationally  recognized  method  which 
includes  fatalities,  illnesses  and  injuries 
in  the  evaluation  of  the  safety 
experience  of  an  industry.  For  purposes 
of  calculating  incidence  rates,  each 
annual  survey  conducted  by  BLS  covers 
workplaces  of  all  sizes,  and  is  not 
limited  to  workplaces  with  11  or  more 
employees.  This  method  permits  a  valid 
comparison  between  industries 
regarding  their  incidence  rates. 

OSHA  received  incidence  data  from 
the  scientific  diving  community  through 
a  survey  performed  for  OSHAunder  a 
1980  contract  (Ex.  4:  2).  This  survey  has 
since  been  updated  (Ex.  15A]  to  include 
88  institutions  with  a  diving  population 
of  5,441  covering  an  approximate  period 
from  1965  through  1981. 

The  survey  revealed  four  deaths  and 
18  pressure-related  accidents  during  the 
period  studied.  As  discussed  at  the 
hearing  (Tr.  480),  however,  data  more 
recently  compiled  by  the  University  of 
Rhode  Island  (URI)  reported  an 
additional  two  deaths.  Additionally, 
eight  cases  of  suspected  decompression 
illnesses  and  seven  cases  of  minor  ear 
problems  were  reported  during  this 
same  period  (Ex.  5: 151  p.  4).  Although 
exposure  time  is  lacking  for  several  of 
these  incidents,  and  not  all  of  these 
incidents  are  OSHA-recordable.  OSHA 
has  included  all  reported  fatalities  and 
injuries  for  the  purpose  of  computing  an 
incidence  rate.  This  results  in  a  total  of 
39  incidents  (six  deaths  and  33  injuries/ 
illnesses). 

In  evaluating  the  data  concerning  the 
safety  record  of  the  scientific  diving 
community,  OSHA  has  used  the  BLS 
incidence  rates  contained  in  its  annual 
survey  for  1979  (Ex.  4:  8]  for  comparison 
to  industry  divisions  and  single 
industries.  The  BLS  occupational 
incidence  rates  are  computed  on  the 
basis  of  100  workers  each  working  2.000 
hours  a  year.  The  formula  is  as  follows. 
(N/EH)x  200,000  =  incidence  rate  per  100 
full-time  workers  where — 

N  =  number  of  injuries  and  illnesses 

(including  deaths)  or  lost  workdays 
EH  =  total  hours  worked  by  all  employees 

during  calendar  year 
200,000=  base  for  100  full-time  equivalent 

workers  (working  40  hours  per  week,  50 

weeks  per  year) 

As  stated,  the  survey  consisted  of  a 
diving  population  of  5,441  (Ex.  15A).  • 
Even  assuming  that  all  39  incidents 
occurred  in  one  year,  instead  of  over  15 
years  as  reported,  the  incidence  rate 
would  be: 

(39/(5441  X  2000))  X  200,000=  .7 


Further,  assuming  that  all  39 
incidences  were  attributable  only  to 
educational/scientific  divers  with  a 
population  of  2340  (an  eariy  1970's 
estimate  (Ex.  19)),  which  of  course  they 
are  not.  the  incidence  rate  would  be: 
(39/(2340x2000))  »  200.000  =  1  ,b6 

Finally,  if  the  39  incidents  are 
averaged  over  a  15-year  period  using  the 
diving  populations  explained  above,  the 
incidence  rates  would  be: 


:.6/(2340.  2000)) 
:.6/(5441  -  2000)) 


200.000  =.1 
200.000  =  .04 


Any  of  these  incidence  rates  compare 
very  favorably  with  the  following  rates 
from  other  industry  divisions  and 
industries  with  low  incidence  rates  (Ex. 
4:8): 


OMSions  aid  induMiiM 


Prrvale  seclof.. 
MaTulBctjnog.. 

C.OnstP.JCtlOO  _.. 

Mining  .._ 

Banking     

Educational  ! 


BLS  1979 


9S 
13  3 
16.2 
11.4 
1.7 
33 


OSHA  believes  that  this  favorable 
comparison  of  incidence  rates,  along 
with  other  data  contained  in  the  record, 
is,  indeed,  evidence  of  an  effective 
system  of  self-regulation  by  the 
scientific  diving  community.  OSHA 
further  believes  that  this  effective 
system  of  self-regulation  mitigates  risks 
associated  with  scientific  diving  and. 
therefore,  increased  risks  to  scientific 
divers  would  not  result  if  removed  from 
coverage  under  Subpart  T. 

One  of  the  issues  addressed  in  this 
rulemaking  concerns  the 
appropriateness  of  the  scientific  diving 
community  seeking  an  exemption,  rather 
than  a  variance,  from  Subpart  T  The 
Carpenters  Union  remarked  that  an 
exemption  from  the  OSHA  standards 
would  be  unprecedented  by  making  a 
broad  incursion  into  a  safety  standard 
without  considering  the  variance 
alternative. 

OSHA  would  like  to  note  that 
exemptions  to  OSHA  standards  based 
on  differences  in  hazards  and  exposure 
are  not  uncommon.  Indeed,  as  an 
example,  OSHA  has  previously 
exempted  instructional  diving  using 
SCUBA  from  Subpart  T  because  the 
following  distinctions  could  be  made 
between  diving  instructors  and 
commercial  divers:  instructors  are 
student  oriented;  they  have  the  choice  of 
the  dive  site:  and,  they  do  not  utilize 
heavy  construction  tools,  handle 
explosives,  or  use  burning  and  welding 
tools.  Additionally,  instructors  are 
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rarely  exposed  to  adverse  sea  states, 
temperature  extremes,  great  depths, 
poor  visibility,  or  heavy  workloads  (42 
PR  37650).  Based  on  these  differences. 
OSHA  determined  that  instructional 
diving  should  be  exempted  from  the 
standard  for  commercial  diving 
operations. 

Similarly,  although  scientific  diving 
was  originally  included  in  the  standard 
for  commercial  diving  operations  in 
1977,  OSHA  now  believes  that  a 
substantial  basis  exists  in  the  record  of 
this  rulemaking,  also  to  exempt 
scientific  diving  from  the  standard  for 
conunercial  diving  operations.  Further. 
OSHA  believes  that  the  conditions  to  be 
imposed  on  scientific  diving  programs 
under  the  final  exemption  will  assure 
that  the  protections  provided  by  the 
Occupational  Safety  and  Health  Act  are 
maintained. 

The  representative  for  the  Carpenters 
Union  (Tr.  99)  in  discussing  the  variance 
procedure  stated: 

From  the  very  beginning,  we  have  taken 
the  position  that  if  the  scientific  community  is 
stating  that  they  have  an  equally  protective 
system,  so  far  as  we  know,  the  variance 
procedure  is  the  appropriate  procedure  under 
the  OSHA  Act  to  offer  an  equally  protective 
system  so  that  persons  who  would  seek  to 
avoid  the  intention  of  the  Act  and  who  can 
characterize  themselves  as  scientists,  but 
don't  comply  with  any  set  of  rules,  would  not 
be  allowed  lawfully  to  function  and  violate 
the  Act  through  an  improperly  or  overly 
broad  definition. 

However,  members  of  the  scientific 
diving  community  contended  that  it 
would  be  more  appropriate  to  exempt 
scientific  diving  operations  from  Subpart 
T  rather  than  obtaining  a  variance 
because  a  variance  would  do  no  more 
than  require  compliance  with  an 
alternative  standard,  which  they  have 
effectively  done,  voluntarily,  for  more 
than  three  decades. 

A  witness  at  the  hearing  (Tr.  35.  37) 
stated: 

*  *  *  by  definition,  the  variance  would  be 
to  operate  under  an  alternative  standard 
the  alternative  would  be  the  standard  we 
have  been  the  authors  and  custodians  of  for 
three  decades.  Why  then,  since  the 
consensual  mechanism  is  in  place,  and  its 
success  as  shown  by  the  safety  record  is 
clear,  should  the  federal  government,  or 
anyone  else,  wish  to  intervene  or  replace  it 
with  a  standard  such  as  Subpart  T.  which  is 
so  demonstrably  flawed  for  our  purposes? 

•  *  *  the  enormous  expenses  involved 
simply  to  continue  something  which  has  been 
ongoing  in  a  safe  and  healthful  way,  would 
result  in  a  number  of  terminated  programs. 
This  would  be  a  disaster  of  the  first 
magnitude  for  the  United  States.  The 
programs  we  represent  focus  on  the 
individual  as  being  trained  to  assume 
responsibility  for  his  or  her  own  safety.  This 
system  has  worked  remarkably  well.  No 


amount  of  federal  rulemaking,  either  directly 
or  under  a  variance,  can  add  one  iota  to  this 
philosophy  or  to  extend  the  safety  record. 

Members  of  the  scientific  diving 
community  expressed  concern  that  the 
time  involved  in  obtaining  a  variance, 
the  resultant  delays  in  carrying  out 
research  activities,  as  well  as  the  costs 
involved  in  obtaining  a  variance  or  in 
requesting  modifications  of  variances 
might  curtail  or  eliminate  important 
research  projects  and  thus  be 
detrimental  to  their  scientific  research 
programs  (e.g..  Tr.  35,  53.  184-185,  212- 
213,  547-548). 

For  example,  the  Chairman  of  the 
Diving  Safety  Board  at  the  University  of 
New  York  at  Stony  Brook  (Tr.  210) 
stated: 

•   •   *  It  is  my  position  that  this  would  he  a 
needless  and  expensive  burden  that  literally 
dll  institutions  conducting  scientific  diving 
would  be  forced  to  undertake  since  all  would 
require  a  variance  regardless  of  the  size  of 
their  operations,  perhaps  even  on  a  project- 
by-project  basis,  this  mechanism  is  not 
appropriate  to  this  situation  given  that  large 
numbers  of  institutions  have  been  identified 
as  conducting  scientific  diving  projects. 

In  my  own  case  with  limited  research  funds 
and  a  budget  cycle  that  operates  annually,  a 
delay  of  a  minimum  of  three  months  for  a 
variance  will  effectively  stop  my  funding. 

Finally,  a  scientific  diver  from  the 
University  of  California,  Santa  Cruz  (Ex. 
5:  150)  observed; 

■   ■   'the  Carpenters  Unions  suggestion 
that  OSH.A  should  giant  a  variance  instead  of 
an  exemption  for  scientific  diving  seems 
based  on  the  misconception  that  it  is  the 
scientific  employers  who  are  requesting 
pxemption.  In  fact,  the  pressure  for 
exemption  comes  primarily  from  the 
employees,  the  divers  themselves  who  have 
developed  the  consensual  scientific  diving 
standards  for  their  own  safety,  and  largely 
independently  of  the  administrative  structure 
of  the  institution  to  which  they  belong. 

OSHA  believes  that  the  variance 
procedure  would  place  additional 
unnecessary  burdens  on  all  parties 
involved  since  each  employer  seeking 
relief  from  Subpart  T  would  have  to 
obtain  a  variance  whether  on  an 
individual  basis  or  as  a  part  of  a  group. 
Completion  of  the  variance  procedure 
may  take  120  days  and  in  some  cases  a 
year  or  more.  The  amount  of  time 
involved  in  processing  variance 
requests,  as  well  as  the  potential 
number  of  variances  which  may  have  to 
be  obtained,  could  significantly  limit 
scientific  diving  programs  conducted  by 
scientific  organizations. 

OSHA  is  convinced  that  it  can 
provide  more  comprehensive  relief  to 
the  scientific  diving  community  through 
rulemaking  then  it  could  through  a 
multiplicity  of  variance  applications. 
Further,  by  delineating  both  the  scope  of 


scientific  diving  and  the  conditions  upon 
which  exemption  rests,  OSHA  is 
assuring  that  exemption  is  attained  only 
by  limited  category  of  operations,  and 
only  under  carefully  prescribed 
conditions, 

OSHA  received  substantial  comment 
in  the  rulemaking  record  on  the  question 
of  how  the  term  "scientific  diving" 
should  be  defined  in  the  final  rule.  Many 
commenters  and  witnesses 
recommended  the  adoption  of  the 
California  OSHA  (CAL/OSHA) 
definition  for  scientific  diving  (e.g.,  Ex.  5: 
27;  61;  102;  155),  (e.g.,  Tr.  46, 182,  353). 
Additionally,  a  post-hearing  comment 
representing  the  membership  of  the 
American  Academy  of  Underwater 
Sciences  (AAUS)  (Ex.  25)  supported  a 
definition  of  scientific  diving  which  was 
an  extension  of  the  CAL/OSHA 
definition. 

Both  the  CAL/OSHA  definition  and 
the  definition  supported  by  AAUS 
distinguish  between  scientific  diving 
and  commercial  diving  by  focusing  on 
who  is  performing  the  diving,  rather 
than  on  the  tasks  being  performed.  For 
example,  CAL/OSHA  defines  scientific 
diving  as  "all  diving  performed  by 
employees  necessary  to,  and  part  of  a 
scientific  research  or  educational 
activity;  in  conjuncfion  with  a  project  or 
study  under  the  jurisdiction  of  any 
public  or  research  or  educational 
institution  or  similarly  recognized 
organizations,  departments,  or  groups." 
(emphasis  added) 

The  definition  for  scientific  diving 
suggested  by  AAUS  would  extend  the 
CAL/OSHA  definition  to  include 
additional  criteria  with  respect  to  who  is 
performing  the  diving  and,  additionally, 
requirements  to  assure  compliance  with 
the  scientific  diving  community's  system 
of  self-regulation. 

Although  OSHA  agrees  with  the  need 
to  make  a  clear  distincUon  between 
scientific  diving  and  commercial  diving, 
the  agency  believes  that  its  definition  of 
scientific  diving  should  focus  primarily 
on  the  types  of  tasks  performed  and  the 
objectives  to  be  attained.  The  record 
reflects  that  it  is  the  actual  work  being 
performed  that  forms  the  basis  for 
distinguishing  scientific  from 
commercial  diving. 

Further,  the  Carpenters  Union  (Tr  99) 
expressed  concern  that  OSHA  might 
develop  a  definition  for  scientific  diving 
that  would  be  overly  or  improperly 
broad  which  would  allow  persons  who 
seek  to  avoid  the  intention  of  the 
Occupational  Safety  and  Health  Act  to 
characterize  themselves  as  scientific 
divers,  OSHA  agrees  that  a  definition 
should  not  be  overly  or  improperly 
broad  and  believes  that  this  concern  is 
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addressed  by  focusing  on  the  tasks  of 
the  diver  in  the  definition. 

Accordingly,  the  OSHA  definition  in 
the  final  rule  states  that  scientific  diving 
means  "diving  performed  solely  as  a 
necessary  part  of  a  scientific,  research, 
or  educational  activity  by  employees 
whose  sole  purpose  for  diving  is  to 
perform  scientific  research  tasks."  For 
added  clarity,  the  definition  gives 
examples  of  tasks  that  would  be 
considered  to  be  commercial  and  not 
scientific  diving,  even  if  they  were 
performed  by  a  scientific  diver.  Thus,  if 
an  employee  was  diving  for  the  purpose 
of  scientific  observation  of  marine  life 
and,  in  addition,  was  also  inspecting  a 
pipe  for  cracks,  the  exemption  would 
not  apply  since  the  sole  purpose  of  the 
dive  would  not  be  scientific  research. 

OSHA's  definition  of  scientific  diving, 
by  focusing  on  tasks  performed,  makes 
no  distinction  between  scientific  diving 
performed  for  profit  or  non-profit.  The 
scientific  diving  community  consists  of 
various  types  of  entities  such  as 
educational  institutions,  governmental 
organizations  and  private  concerns,  all 
of  which  have  contributed  to  the 
scientific  diving  community's  safety 
record.  Commenters  [e.g.,  Ex.  5:  81: 122; 
155)  and  witnesses  at  the  hearing  (Tr.  57. 
164.  182,  214,  238.  338A.  571)  noted  that 
those  who  perform  legitimate  scientific 
diving,  whether  it  is  for  profit  or  non- 
profit purposes,  and  follow  consensual 
guidelines,  should  be  covered  by  the 
exemption.  OSHA  agrees  that  if  the  sole 
purpose  for  diving  is  to  perform 
scientific  research  tasks,  then  further 
distinctions  are  not  justified. 

The  Carpenters  Union  expressed 
concern  that  programs  may  exist  that  do 
not  follow  the  scientific  diving 
community's  system  of  self-regulation 
[Tr.  194).  A  representative  of  the 
American  Academy  of  Underwater 
Sciences  indicated  that  if  such  programs 
do  exist,  they  would  be  imprudent 
programs  (Tr.  194).  OSHA  agrees  that 
such  programs  would  be  imprudent  and 
believes  that  scientific  diving  programs 
must  meet  certain  conditions  in  order  to 
qualify  for  the  exemption.  In  particular, 
OSHA  wishes  to  assure  that  programs 
are  in  conformance  with  the  Scripps 
concepts  and  that  they  continue  to 
adhere  to  the  community's  effective 
system  of  self-regulation.  Further, 
representatives  of  the  scientific  diving 
community  indicated  at  the  hearing  (Tr. 
46-48. 182.  208.  215-216.  236.  326,  353- 
353A,  444,  453.  470-472.  519-520.  570) 
and  in  a  post-hearing  comment  (Ex.  25) 
that  conditions  placed  on  the  exemption 
would  be  beneficial  to  the  scientific 
diving  community  in  preserving  the 
integrity  of  their  programs. 


Therefore,  the  final  rule  sets  forth 
elements  which  a  scientific  diving 
program  must  have  in  order  to  be 
exempted  from  Subpart  T.  These 
elements  are  based  on  the  Scripps 
program  and  also  reflect 
recommendations  and  criteria  derived 
from  the  comments  and  diving  safety 
manuals  submitted  to  OSHA  (e.g.,  Ex.  5: 
27;  39;  49;  73;  127;  137B:  142).  These 
conditions  will  assure  that  the  reasons 
for  exemption  continue. 

First,  the  diving  program  shall  have  a 
diving  safety  manual  which  includes  at 
a  minimum,  procedures  covering  all 
diving  operations  specific  to  the 
program;  procedures  for  emergency  care, 
including  recompression  and 
evacuation;  and  criteria  for  diver 
training  and  certification. 

OSHA  believes  that  a  diving  safety 
manual  is  essential  for  any  diving 
program.  The  record  demonstrates  that 
scientific  diving  programs  maintain  their 
own  diving  manual  tailored  to  the  needs 
of  their  programs. 

Second,  the  program  shall  include  a 
diving  control  board  with  the  majority  of 
its  members  being  active  divers  and 
which  shall  at  a  minimum  have  the 
authority  to  approve  and  monitor  diving 
projects;  review  and  revise  the  diving 
safety  manual;  ensure  compliance  with 
the  manual;  certify  the  depths  to  which 
a  diver  has  been  trained;  take 
disciplinary  action  for  unsafe  practices. 
and  assure  adherence  to  the  buddy 
system  for  SCUBA  diving. 

As  indicated  above,  the  diving  control 
board  must  assure  adherence  to  the 
buddy  diving  system  for  SCUBA  diving. 
The  buddy  diving  system  means  a  diver 
is  accompanied  by  and  is  in  continuous 
contact  with  another  diver  in  the  water. 
The  buddy  diving  system  is  a 
fundamental  practice  followed  by  the 
scientific  diving  community  [e.g..  Ex.  5; 
29A2;  61;  72;  137B),  (e.g.,  Tr.  203-204, 
319-319A,  451,  511)  and  is  based  on 
mutual  assistance.  The  California 
Advisory  Committee  on  Scientific  and 
Technical  Diving  (Ex.  4;  3)  stated  that 
"by  being  together  in  buddy  pairs,  these 
divers  can  recognize  and  solve  minor 
problems  before  they  develop  into 
emergencies.  If  an  emergency  should 
develop,  a  buddy  can  render  aid 
immediately." 

The  Director  of  the  Division  of  Diving 
Control  of  the  University  of  California, 
Berkeley  (Ex.  5: 143  p  2)  remarked; 

The  buddy  system,  a  cornerstone  in 
scientific  diving  practice,  means  that  I  will 
take  care  of  you  and  protect  your  life  and  you 
will  take  care  of  me. 

OSHA  believes  that  the  scientific 
diving  community's  prohibition  of  solo 
diving  and  its  reliance  on  the  buddy 


diving  system  for  SCUBA  diving  (the 
primary  diving  mode  used  in  the 
scientific  diving  community  [Ex.  4:  3)), 
had  enhanced  the  safety  of  the  scientific 
diver  and  is  reflected  in  the  scientific 
diving  community's  safety  record 
Therefore.  OSHA  has  determined  that 
the  buddy  diving  system  should  be 
included  in  the  conditions  for 
exemption. 

For  the  reasons  discussed  above, 
OSHA  believes  that  the  diving  control 
board  with  its  system  of  peer  review  is 
essential  to  the  safety  of  diving 
operations.  Therefore,  a  scientific  diving 
program  will  not  be  exempted  from 
Subpart  T  unless  it  has  a  diving  control 
board  which  exercises  authonty  over 
the  program,  as  set  forth  above. 

In  conclusion,  based  on  the  record  of 
this  rulemaking  and  the  above 
discussion.  OSHA  believes  that  these 
conditions  are  both  feasible  and 
necessary. 

OSHA  raised  two  other  issues  in  the 

notice  of  proposed  rulemakinjj  One 
concerned  the  adoption  of  the  Coast 
Guard  exemption  of  diving  performed 
solely  for  research  and  development  for 
the  advancement  of  diving  equipment 
and  technology,  .Many  commenters 
suggested  that  such  an  exem.ption  would 
bring  greater  consistency  to  the  Coast 
Guard  and  OSHA  standards  However. 
no  supporting  data  were  provided  to 
demonstrate  that  such  an  exemption  is 
necessary.  Therefore,  OSHA  believes 
there  is  no  need  to  provide  this  separate 
exemption. 

The  final  issue  raised  by  OSHA 
concerned  whether  OSHA  should  only 
exempt  scientific  diving  when  such 
diving  complies  with  an  alternative 
standard.  The  majority  of  those  who 
commented  on  this  issue  rejected  it  (e.g., 
Ex.  5:  27:48:  78:  102:  127:  152).  Since  die 
scientific  diving  community  has 
maintained  an  effective  system  of  self- 
regulation,  they  contend  that 
promulgation  of  an  alternative  OSHA 
standard  will  not  increase  diver  safety 
They  believe  that  if  they  are  allowed  to 
follow  their  own  Scripps-type  programs 
that  have  safety  as  their  main  purpose, 
this  will  continue  to  serve  the  purposes 
of  the  Occupational  Safety  and  Health 
Act,  For  example,  the  Vice  Chancellor 
for  Faculty  and  Staff  Affairs  at  the 
California  State  University  and  Colleges 
(Ex,  5:  13  p,3)  stated: 

The  scientific  community  has  developed 
and  been  in  conformance  with  safety 
standards  based  on  the  practical  experiences 
of  the  divers  themselves  long  before  OSHA 
Exemption  from  OSHA  does  not  mean  that 
the  community  will  be  without  safety 
standards  for  the  scientific  community  will 
continue  a  long  established  practice  which 
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has  resulted  in  a  nearly  perfect  safety  record. 
The  self-imposed  safety  standards  and 
procedures  will  continue  to  be  regularly 
updated,  revised,  and  applied  to  specific 
geographical  problems.  This  flexibility  to 
meet  technological  changes  and  the  special 
requirements  of  specific  geographical  areas 
must  be  retained  by  the  scientific  community 
We  feel  that  OSHA  diving  regulations  are  not 
remotely  comparable  to  those  of  the  scientific 
diving  community  for  purposes  of  the 
individual  diver's  safety  and  health. 

A  research  diver  from  the  University 
of  Cahfomia,  Santa  Barbara  (Ex.  5:  22 
p. 2)  remarked: 

An  alternative  already  exists,  in  the  form 
of  the  presently  used  scientific  diving 
consensual  standard.  No  constructive 
purpose  will  be  served  by  taking 
responsibility  for  this  standard  away  from 
the  user  group  especially  since  they  have 
accumulated  a  safety  record  which  is  a 
standard  in  itself. 

A  commenter  from  Occidental  College 
(Ex.  5:  111  p.2)  stated: 

•  •  •  we  reject  the  notion  that  OSHA  only 
exempt  scientific  diving  when  such  diving 
complies  with  an  alternative  standard 
comparable  to  OSHA's  Subpart  T  standard. 
Without  question,  the  present  scientific 
diving  standard  is  continuously  amended  in 
response  to  technological  advances  as  well 
as  to  developments  in  underwater 
physiology.  By  utilizing  a  flexible  and 
evolving  diving  standard,  the  scientific  diving 
community  is  assured  of  a  standard  that 
conscientiously  focuses  on  providing 
maximum  safety  and  health. 

The  Diving  Officer  for  Old  Dominion 
University  (Ex.  5: 120  p.2)  indicated: 

Question  3  is  confusing  to  me.  as  the 
scientific  educational  community  has  had 
diving  regulations  for  three  decades  and 
OSHA  now  is  saying  we  are  the 
"alternative  ".  Our  standards  have  been 
molded  and  shaped  over  the  years  based  on 
experience,  study,  etc.,  and  they  work. 

The  Diving  Officer  from  Scripps 
Institution  of  Oceanography  of  the 
University  of  California.  San  Diego  (Ex. 
5: 142  pp.  2-3)  remarked: 

The  scientific  community  has  developed 
and  been  in  conformance  with  safety 
standards  based  on  the  practical  experiences 
of  the  divers  themselves  long  before  OSHA 
Exemption  from  OSHA  does  not  mean  that 
the  Community  will  be  without  safety 
standards,  for  the  scientific  community  will 
continue  a  long  established  practice  which 
has  resulted  in  a  nearly  perfect  safety  record 

A  research  diver  from  the  University 
of  California  (Ex.  5: 148  p,2)  noted: 

This  question  is  biased  and  difficult  to 
answer  t}ecau8e,  as  far  as  I  am  concerned. 
OSHA  has  tried  to  develop  an  alternative 
standard  which  I  find  much  less  satisfactory 
than  the  safety  codes  which  already  exist  for 
all  U.S.  scientific  divers. 


.'  iM  I 


Finally,  the  President  of  the  American 
Academy  of  Underwater  Sciences  (Ex.  5: 
153  p.  3)  stated: 

We  consider  the  issue  of  whether  OSHA 
should  exempt  scientific  diving  when  it 
complies  with  an    alternative  standard"  to  be 
moot.  From  the  abundance  of  evidence 
submitted  over  the  past  years,  it  should  be 
clear  that  there  was  a  highly  developed 
standard  of  practice  in  existence.  There  is  no 
shred  of  evidence  to  indicate  that  the  SDC 
[scientific  diving  community]  has  been 
irresponsible  m  any  way  toward  the  health 
and  safety  of  its  members. 

OSHA  believes  that  the  steps 
necessary  for  a  scientific  diving  program 
to  be  exempt  from  Subpart  T  are 
sufficiently  stringent  as  to  render  an 
alternative  OSHA  standard 
unnecessary  The  conditions  placed  on 
scientific  diving  programs  in  the  final 
rule  will  assure  the  continued  adherence 
to.  and  the  integrity  of.  the  scientific 
diving  community's  effective  consensual 
program.  Further,  OSHA  believes  that 
the  final  rule  will  provide  greater 
flexibility  for  the  scientific  diving 
community  in  planning  and  executing  its 
scientific  diving  research  programs, 
while  maintaining  the  practices  and 
procedures  that  have  resulted  in  its 
exemplary  safety  record. 

After  a  careful  evaluation  of  all  of  the 
information  contained  in  the  record, 
OSHA  has  concluded  that  the  same 
justifications  for  exemption  of  scientific 
diving  performed  by  educational 
institutions  are  also  valid  for  exemption 
of  all  segments  of  the  scientific  diving 
community:  that  there  are  significant 
differences  between  scientific  diving 
and  commercial  diving;  that  utilization 
of  the  variance  mechanism  would  be  an 
unnecessary  burden  and  would  not 
provide  relief  as  expeditiously  as  the 
rulemaking  process;  that  the  scientific 
diving  community  has  for  many  years 
been  implementing  the  safeguards  first 
developed  by  the  Scripps  Institution  and 
is  effectively  self-regulated;  and  that  the 
purpose  of  the  Occupational  Safety  and 
Health  Act  will  be  served  by  the 
community's  continued  adherence  to  its 
system  of  self-regulation.  Therefore, 
OSHA  has  determined  that  scientific 
diving  programs  should  be  exempted 
from  Subpart  T  if  they  meet  the 
conditions  set  forth  in  the  final  rule. 

The  commercial  diving  standard  was 
originally  issued  after  consultation  with 
the  Construction  Advisory  Committee 
under  section  107  of  the  Construction 
Safety  Act  (40  U,S,C.  333).  Because  the 
exemption  of  scientific  diving  is  not 
expected  to  affect  the  diving  standard  as 
applied  to  construction  under  29  CFR 
1926, 605(e),  this  final  rule  is  not  being 
referred  to  that  committee  for  review. 


III.  Regulatory  Assessment 

In  accordance  with  Executive  Order 
No.  12291  (46  PR  13193)  OSHA  assessed 
the  potential  economic  impact  of  the 
proposal.  OSHA  concluded  that  the 
subject  matter  of  the  proposal  was  not  a 
"major"  action  and  did  not  necessitate 
further  economic  impact  evaluation  or 
the  preparation  of  a  Regulatory 
Analysis.  The  rulemaking  would  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more,  cause  major 
increases  in  costs  or  prices,  or  have  any 
other  significant  adverse  effects. 
The  proposal  was  to  grant  an 
exemption  from  29  CFR  Part  1910, 
Subpart  T,  Commercial  Diving 
Operations,  to  educational  institutions 
performing  diving  for  marine  scientific 
research  and  development  purposes. 
This  exemption  has  now  been 
broadened  to  include  all  scientific  diving 
under  the  direction  and  control  of  a 
diving  program  containing  specified 
conditions. 

The  overwhelming  majority  of 
comments  on  the  proposal  favored  the 
exemption  of  all  scientific  diving  and 
emphasized  voluntary  safety  programs 
that  have  resulted  in  a  significant  risk 
reduction  for  divers  engaged  in  scientific 
endeavors.  There  were  no  comments 
that  took  issue  with  OSHA's 
determination  that  the  proposed 
exemption  would  not  result  in  a  major 
economic  impact. 

Information  submitted  to  the  record 
by  representatives  of  institutions 
involved  in  scientific  diving  indicate 
that  safety  programs  similar  to  those 
required  for  exemption  from  the 
standard  for  commercial  diving 
operations  are  already  in  place.  Because 
the  exemption  of  scientific  diving  from 
coverage  under  Subpart  T  does  not 
impose  any  additional  costs  and  in  fact 
eliminates  costs  that  have  placed 
economic  burdens  on  the  educational 
and  scientific  diving  community,  OSHA 
has  determined  that  no  additional 
analysis  is  necessary  for  the  final 
regulatory  assessment. 

In  addition,  pursuant  to  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-353,  94  Stat.  1164  (5  U.S.C.  601  et 
seq.)),  OSHA  assessed  the  impact  of  the 
proposed  rulemaking  on  small  entities 
and  concluded  that  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
comments  submitted  took  issue  with  this 
determination.  After  a  careful  review  of 
the  rulemaking  record,  OSHA  therefore 
certifies  that  this  action  will  have  no 
significant  impacts  on  the  total 
economy,  on  any  one  industry,  or  on 
small  entities. 


IV.  Ust  of  S 


V.  Effective 


VI.  Authoril 


PART  1910- 
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IV.  List  of  Subjects  in  29  CFR  Part  1910 

Occupational  safety  and  health. 
Safety. 

V.  Effective  Date 

Pursuant  to  5  U.S.C.  553(d)(1),  a 
substantive  rule  can  be  made 
immediately  effective  upon  publication 
if  it  provides  an  exemption  or  relieves  a 
regulatory  burden.  Therefore.  OSHA  is 
making  the  exemption  for  scientific 
diving  effective  as  of  today's  date. 

Should  the  issuance  of  this  exemption 
be  stayed,  judicially  or  administratively, 
or  should  this  exemption  not  sustain 
legal  challenge  under  section  6(f)  of  the 
Occupational  Safety  and  Health  Act,  the 
current  standards  in  §§  1910.401- 
1910.440  will  remain  in  effect  for 
scientific  diving. 

VI.  Authority 

This  document  was  prepared  under 
the  direction  of  Thorne  G.  Auchter. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW..  Washington,  D.C.  20210. 

Accordingly,  pursuant  to  sections  6(b) 
and  8(c)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (84  Stat.  1593,  1599; 
29  U.S.C.  655,  657),  Section  41  of  the 
Longshoreman's  and  Harbor  Workers' 
Compensation  Act  (44  Stat.  1444  as 
amended;  33  U.S.C.  941),  Secretary  of 
Labor's  Order  No.  8-76  (41  FR  25059). 
and  29  CFR  Part  1911.  Part  1910  of  Title 
29  of  the  Code  of  Federal  Regulations,  is 
amended  as  set  forth  below. 

PART  1910— [AMENDED] 

1.  Section  1910.401  is  amended  by 
adding  a  new  paragraph  (a)(2)(iv)  to 
read  as  follows: 

§  1910.401     Scope  and  application. 

(a)*   *   * 

(2)  •   *   * 

(iv)  Defined  as  scientific  diving  and 
which  is  under  the  direction  and  control 
of  a  diving  program  containing  at  least 
the  following  elements: 

(A)  Diving  safety  manual  which 
includes  at  a  minimum:  procedures 
covering  all  diving  operations  specific  to 
the  program;  procedures  for  emergency 
care,  including  recompression  and 
evacuation;  and  criteria  for  diver 
training  and  certification. 

(B)  Diving  control  (safety)  board,  with 
the  majority  of  its  members  being  active 
divers,  which  shall  at  a  minimum  have 
the  authority  to:  Approve  and  monitor 
diving  projects:  review  and  revise  the 
diving  safety  manual;  assure  compliance 
with  the  manual;  certify  the  depths  to 
which  a  diver  has  been  trained;  take 
disciplinary  action  for  unsafe  practices; 


and,  assure  adherence  to  the  buddy 
system  (a  diver  is  accompanied  by  and 
is  in  continuous  contact  with  another 
diver  in  the  water)  for  SCUBA  diving. 

*  *         «         *         « 

2.  Section  1910.402  is  amended  by 
adding  a  new  definition,  "scientific 
diving,"  between  definitions  for  "Psi(g|" 
and  "SCUBA  diving."  to  read  as  follows: 

§  1910.402    Definitions. 

•  ♦         *         ♦         • 

"Scientific  diving"  means  diving 
performed  solely  as  a  necessary  part  of 
a  scientific,  research,  or  educational 
activity  by  employees  whose  sole 
purpose  for  diving  is  to  perform 
scientific  research  tasks.  Scientific 
diving  does  not  include  performing  any 
tasks  usually  associated  with 
commercial  diving  such  as:  placing  or 
removing  heavy  objects  underwater: 
inspection  of  pipelines  and  similar 
objects;  construction:  demolition:  cutting 
or  welding:  or  the  use  of  explosives. 

(Sec.  6,  8,  84  Stat.  1593,  1598  (29  L\S,C.  655, 
657);  Sec.  41,  44  Stat,  1444  [33  U,S,C,  941);  29 
CFR  Part  1911,  Secretary  of  Labors  Order  No. 
8-76  141  FR  250.59)) 

Signed  at  Washington,  D,C,  this  19th  day  of 
November,  1982, 

Thome  G.  Auchter, 

Assistant  Secretary  of  Labor. 

|FK  Dor,  b;-3:335  Fllpd  n-24-«2;  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  211 

Coal  Exploration  and  Mining 
Operations 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Corrections  to  final  rule. 

summary:  This  document  corrects 
clerical/typographical  errors  and  minor 
omissions  in  the  July  30,  1982.  final 
rulemaking  for  30  CFR  Part  211.  Coal 
Exploration  and  Mining  Operations  (47 
FR  33154).  These  corrections  are  being 
made  to  clarify  portions  of  the  rule  that 
appear  to  be  ambiguous, 
EFFECTIVE  DATE:  November  26.  1982, 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  V,  Leshendok,  (703)  860- 
7506,  (FTS)  928-7506,  or  Mr.  Harold  W. 
Moritz,  (703)  860-7136,  (FTS)  928-7136. 
SUPPLEMENTARY  INFORMATION:  In  the 
July  30, 1982,  Federal  Register,  the 
Minerals  Management  Service  (MMS) 
published  final  rulemaking  for  30  CFR 
Part  211,  Coal  Exploration  and  Mming 


Operations.  Review  by  the  pnncipal 
authors  of  that  rulemaking  has  revealed 
potential  ambiguities  due  to  clerical/ 
typographical  errors  and  minor 
omissions  of  phrases.  This  correction  tn 
that  final  rulemaking  is  intended  to 
remove  the  potential  ambiguities. 

In  addition,  one  comment  received  on 
the  December  16.  1981.  proposed 
rulemaking  for  30  CFR  Part  211  (46  FR 
61424)  requested  that  "soil  samples 
(taken)  for  reclamation  purposes" 
should  be  included  in  the  definition  of 
exploration.  In  the  preamble  to  the  |uK 
30,  1982.  final  rulemaking  for  30  CFR 
Part  211  (47  FR  33158),  MMS  concurred 
with  the  comment  and  added  the  word 
"soil"  to  the  definition  of  "exploration" 
(47  FR  33181).  Further  review  of  this 
addition  has  revealed  that  the  inclusion 
of  the  word  "soil"  could  be 
misconstrued  to  mean  that  an 
exploration  plan  would  have  to  be 
approved  by  MMS  \{  only  soil  sampling 
were  to  he  conducted.  This  was  not  the 
intent  of  M.MS  when  it  concurred  with 
the  comment 

The  MMS  has  determined  that  soil 
sampling  in  and  of  itself  does  not 
constitute  exploration.  Therefore,  the 
word  "soil"  has  been  deleted  from  the 
definition  of  "exploration." 

The  corrections  to  the  final 
rulemaking  document  are  as  follows: 

General  Correction 

1.  Throughout  the  entire 
•SUPPLEMENTARY  INFORMATION:". 
"43  CFR  Part  3400'  is  corrected  to  read 
"43  CFR  Group  3400  ":   "30  CFR  211"  is 
corrected  to  read  "30  CVR  Part  211"; 
and.    10  CFR  378"  is  corrected  to  read 
"10  CP'R  Part  378". 

Specific  Corrections — Preamble 

2.  On  page  33154,  line  10  of  the 
"SUMMARY  "  in  the  first  column  is 
corrected  to  read  "continued  operation, 
advance  royalty.", 

3.  On  page  33154.  line  16  of  the  second 
paragraph  of  "Responsibilities  under 
MLA  "  in  the  second  column  is  corrected 
to  read  "requirements  of  FCLAA  for 
exploration,". 

4.  On  page  33154,  the  last  line  of  the 
paragraph  entitled  "Relation  to  OSM's 
Federal  Lands  Program'   in  the  third 
column  is  corrected  to  read  "involve 
Federal  coal," 

5.  On  page  33154.  the  first  paragraph 
under  "General  Comments"  \r\  the  third 
column  is  corrected  b\'  adding  "until  the 
first  lease  read|ustment  after  August  4, 
1976."  to  the  end  of  the  last  sentence. 

6.  On  page  33155.  columns  2  and  3  of 
the  chart  in  column  3  are  corrected  by 
inserting  a  new  line  following  the  line 
that  reads    Commercial  Quantities 
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with  a  line  that  reads: 

"211.2(a)(6) I 

211.2(a)(8).":  by  inserting  "211.2(a)(7)"  in 
column  2  on  the  same  line  as 
"Continued  Operation  Year"  in  column 
1;  by  inserting  a  new  line  following  the 
line  that  reads 

'•211.2(a)(17) I 

211.2(a)(21)."  with  a  line  that  reads 

"211.2(a)(18) I 

211.2(a)(22).":  and,  by  inserting 
"211.2(a)(19)"  in  column  2  on  the  same 
line  as  "211.2(a)(23). "  in  column  3. 

7.  On  page  33155,  column  3  of  the 
chart  in  column  3:  "211.2(a)(4)."  is 
corrected  to  read  '211.2(a)(6)."; 
"211.2(a)(5)."  is  corrected  to  read 
"211.2(a)(7).";  "211.2(a)(7)."  is  corrected 
to  read  "211.2(a)(9).";  "211.2(a)(8)."  is 
corrected  to  read  "211.2(a)(10)."  ;  and, 
"211.2(a)(9)."  is  corrected  to  read 
"211.2(a)(ll).". 

8.  On  page  33155,  in  column  3  of  the 
chart  in  column  3  "211.2(a)(26)."  is 
corrected  to  read  "211.2(a)(27)."; 
"211.2(a)(27)."  is  corrected  to  read 
"211.2(a)(26).";  and  the  two  lines  are 
resequenced  accordingly. 

9.  On  page  33156,  in  line  31  in  column 
1  of  the  chart  in  column  1,  ".306(b)"  is 
corrected  to  read  ".309(b)". 

10.  On  page  33156,  the  heading  in 
column  2  is  corrected  to  read  "30  CFR 
211.2(a)(6)  *  *  •". 

11.  On  page  33156,  lines  8  and  16  in 
column  3  are  corrected  to  read, 
respectively,  "2110.2(a)(6)(ii]).  The  depth 
criterion"  and  "  CFR  211.2(a)(6)(iv) 
adequately  addresses". 

12.  On  page  33156,  The  heading  in 
column  3  is  corrected  to  read  "30  CFR 
211.2(a)(6),  (26),  and  (37)  *   *   *". 

13.  On  page  33156,  line  8  under  "30 
CFR  211.2(a)'   '   '"in  column  3  is 
corrected  to  read  "211.2(a)(6),  and 
assuming  an  average". 

14.  On  page  33157,  the  heading  in 
column  1  is  corrected  to  read  "  30  CFR 
211.2(a)(7),  (9),  (13),  and  (14)  *   *   *" 

15.  On  page  33157,  line  30  in  column  3 
is  corrected  to  read  "operators/lessees 
under  an  approved  permit  and  an 
approved  resource  recovery  and 
protection  plan.  It  should  be  noted '. 

16.  On  page  33158,  line  2  of  paragraph 
"(2)"  in  the  first  column  is  corrected  to 
read  "which  do  not  contain  an 
unreadjusted". 

17.  On  page  33158,  the  heading  in 
column  1,  is  corrected  to  read  "30  CFR 
221.2(a)(8) 

18.  On  page  33158.  line  50  in  column  3 
is  corrected  to  read  "definition  be  left  as 
proposed  because,". 

19.  On  page  33159,  line  12  of  the 
second  column  is  corrected  to  read 
"original  Federal  lease  diligence"  and 
line  24  of  the  second  column  is  corrected 


to  read  "determination  and  are  one 
factor  considered". 

20.  On  page  33159,  the  heading  in 
column  3  is  corrected  to  read  "30  CFR 

211.2(a)(23)  and  (37)  *   ♦   *  ". 

21.  On  page  33160.  line  23  of  the 
second  column  is  corrected  to  read 
"1265(b)(1)).  The  MMS  will  not  force 
an". 

22.  On  page  33160,  the  headings  in  the 
second  column  are  revised  to  read  "30 
CFR  211.2(a)(27)"  and  "30  Cre 
211.2(a)(26)"  and  the  paragraphs  are 
resequenced. 

23.  On  pate  33160,  line  17  under  "30 
CFR  211.2(a)(27)  Minable  Reserve  Base" 
in  the  second  column  is  corrected  to 
read  "reserve  base.  By  the  same 
reasoning". 

24.  On  page  33160,  the  first  heading  in 
column  3  is  corrected  to  read  "30  CFR 
211.2(a)(311 

25.  On  page  33160,  the  second  heading 
in  column  3  is  corrected  to  read  "30  CFR 
211,2(a)(34) 

26.  On  page  33160,  the  third  heading  in 
column  3  is  corrected  to  read  "30  CFR 
211.2(a)(39) 

27.  On  page  33161,  the  first  heading  in 
column  1  is  corrected  to  read  "30  CFR 
211.2(a](42)  •    •    *   ". 

28.  On  page  33162,  line  5  under 

§  211.3(c)(ll)  in  column  2  is  corrected  to 
read  "received  on  30  CFR  211.3(c)  and 
(d)." 

29.  On  page  33165,  line  2  under  "30 
CFR  211.  W(a)(3)(x)"  in  the  second 
column  is  corrected  to  read  "of  this 
paragraph  as  being  'open-ended.'  " 

30.  On  page  33166,  line  13  of  the  last 
full  paragraph  in  the  first  column  is 
corrected  to  read  "in  the  SMCRA  permit 
applications.  These". 

31.  On  page  33169,  line  14  after  the 
example  under  '30  CFR  211,ll(a)(3]"  in 
column  1  is  corrected  to  read  "1.12 
million  tons.  It  should  be  noted  that  on 
the  effective  date  of  the  operator/lessee 
election,  since  12  million  tons  were 
applied  toward  diligence,  the  diligent 
development  requirement  of  1.12  million 
tons  had  been  satisfied  and  the 
operation  was  automatically  subject  to 
the  condition  of  continued  operation. 
Upon  acquisition  of. 

32.  On  page  33169,  line  11  of  the 
second  full  paragraph  under  "30  CFR 
211. 11(b)(2)"  in  the  second  column  is 
corrected  to  read  "concerns.  If  there  are 
disagreements." 

33.  On  page  33171,  lines  6  through  8  of 
the  second  full  paragraph  in  column  1 
are  corrected  to  read  "211.21(c)  has  been 
revised  accordingly  and  continued 
operation  has  been  removed  from  30 
CFR  211.21(d).  One". 

34.  On  page  33172,  line  14  in  the  first 
column  is  corrected  to  read  "one 
comment  stated  that  suspensions". 


35.  On  page  33177,  line  7  under  "30 
CFR  211.80(c)(5)"  in  the  third  column  is 
corrected  to  read  "information  may  be 
required.  The  additional". 

Specific  Corrections — Regulatory  Text 

36.  On  page  33179,  line  4  under 
"Authority"  in  the  third  column  is 
corrected  to  read  "Lands  of  1947,  as 
amended  (30  U.S.C.  351-359):  the". 

37.  On  page  33179,  line  13  under 
"Authority"  in  the  third  column  is 
corrected  to  read  "396g);  the  Act  of 
February  28, 1891,  as". 

38.  On  page  33180,  line  9  under 

§  211.2(a)(1)  in  the  second  column  is 
corrected  to  read  "prior  to  August  4, 
1976,  and  not  readjusted  after". 

39.  On  page  33181,  line  8  under 
definition  "(17)  Exploration"  is 
corrected  to  read  "coal,  overburden,  and 
strata  above". 

40.  On  page  33181,  definitions  "(26)" 
and  "(27)"  in  the  second  column  are 
redesignated  as  "(27)"  and  "(26)", 
respectively,  in  order  to  be  in  numerical 
order. 

41.  On  page  33181,  line  6  of  definition 
"(38)"  in  the  third  column  is  corrected  to 
read  "degradation  of  coal-bearing  or 
mineral-". 

•    42.  On  page  33183,  line  2  of  §  211.4(f) 
in  the  third  column  is  corrected  to  read 
"the  District  Mining  Supervisor  and 
the". 

43.  On  page  33184,  line  3  of 

§  211.6(a)(4)  in  column  1  is  corrected  to 
read  "recoverable  coal  reserves  figure". 

44.  On  page  33185,  lines  45  and  46  of 
the  first  full  paragraph  under  §  211.10(b) 
in  the  first  column  are  corrected  to  read 
"approved  as  of  August  30, 1982,  shall 
be  revised  to  comply". 

45.  On  page  33186,  the  title  of 

§  211.11(a)(3)  in  column  2  is  corrected  to 
read  "Recoverable  coal  reserves 
estimates. " 

46.  On  page  33187.  lines  4  through  6  of 
§  211.20(b)(1)  in  the  second  column  are 
corrected  to  read  "Mining  Supervisor  in 
writing  prior  to  August  30, 1983." 

47.  On  page  33188.  line  3  in  the  first 
column  is  corrected  to  read  "pursuant  to 
30  CFR  211.22(b),  direct". 

48.  On  page  33188,  lines  3  and  4  of 
§  211.22(b)(3)  in  the  first  column  are 
corrected  to  read  "of  suspension,  in 
accordance  with  30  CFR  211.22(b),  of 
operations  and". 

49.  On  page  33188.  line  16  of 

§  211.23(c)  in  the  second  column  is 
corrected  to  read  "underground  mining 
operations  and  12)^". 

50.  On  page  33189,  line  3  under 

§  211.40(b)(1)  in  the  third  column  is 
corrected  to  read  "Federal  lease  issued 
or  readjusted". 
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51.  On  page  33193.  line  3  of  §  211.70(b) 
in  the  first  column  is  corrected  to  read 
"District  Mining  Supervisor  and  the". 

52.  On  page  33193,  line  7  of  §  211.72(c} 
in  the  third  column  is  corrected  to  read 
"approved  exploration  or  resource". 

53.  On  page  33195.  lines  4  through  6  of 
§  211.102(a)  in  the  second  column  are 
corrected  to  read  "to  these  rules  will 
result  in  the  collection  by  MMS  of  the 
full  amount  past". 

54.  On  page  33195,  line  13  of 

§  211.102(a)  in  the  second  column  is 
corrected  to  read  "provided  by  MMS  to 
the  operator/lessee." 

55.  On  page  33195.  lines  7  and  8  of 
§  211.102(e)  in  the  third  column  are 
corrected  to  read  "payments,  fees,  or 
assessments  that  an  operator/lessee  is 
required  to  pay". 

Dated:  November  13,  1982 
)iin  Watt 

Secretary,  Department  of  the  Interior, 

|FR  Doc.  82-32256  Filed  11-24-82:  8:4.5  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33CFRPart  110 
[CCGO8-82-02] 

Anchorage  Regulations;  Lower 
Mississippi  River 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  has 
amended  the  anchorage  regulations  on 
the  Lower  Mississippi  River  by  shifting 
the  Cedar  Grove  Anchorage 
approximately  3,000  feet  downriver. 
This  action  was  necessary  because  of  a 
planned  midstream  loading  facility  in 
the  present  anchorage. 
EFFECTIVE  DATE:  December  27, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  R.  E.  Ford,  Port  Safety  Officer, 
Captain  of  the  Port,  New  Orleans,  LA, 
U.S.  Coast  Guard,  4640  Urquhart  Street. 
New  Orleans,  LA  70117,  Tel:  (504)  589- 
7118. 

SUPPLEMENTARY  INFORMATION:  On  July 
22, 1982.  the  Coast  Guard  published  a 
Notice  of  Proposed  Rulemaking  in  the 
Federal  Register  for  this  regulation  (47 
FR  31711).  Interested  persons  were 
requested  to  submit  comments  and  no 
comments  were  received. 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
M.  W.  Brown,  Project  Officer,  c/o 
Commander,  Eighth  Coast  Guard 
District  (mps)  and  LT  J.  C.  Helfrich, 


Project  Attorney,  c/o  Commander. 
Eighth  Coast  Guard  District  (dl).  Hale 
Boggs  Federal  Building,  500  Camp  Street, 
New  Orleans,  LA  70130. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  nonsignificant  in 
accordance  with  guidelines  set  out  in 
the  Policies  and  Procedures  for 
Simplification.  Analysis,  and  Review  of 
Regulations  (DOT  Order  2100.5  of  5-22- 
80).  An  economic  evaluation  of  the 
proposal  was  not  conducted  since  its 
impact  is  expected  to  be  minimal.  As  an 
existing  anchorage  is  merely  being 
shifted,  no  new  costs  will  be  imposed.  It 
is  also  certified  that  in  accordance  with 
section  605(b)  of  the  Regulatory 
Flexibility  Act,  these  rules,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 

PART  110— (AMENDED] 

Final  Regulation 

In  consideration  of  the  foregoing.  Purl 
110  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  by  adding 
§  110.195(a)(8)  to  read  as  follows: 

§  11 0.1 95    Mississippi  River  below  Baton 
Rouge,  LA,  including  South  and  Southwest 
Passes. 

(a)  *   *    * 

(8)  Cedar  Grove  Anchorage.  An  area 
0.7  mile  in  length  along  the  right 
descending  bank  of  the  river.  700  feet 
wide  as  measured  400  feet  from  the  Low 
Water  Reference  Plane  of  the  right 
descending  bank  extending  from  mile 
69.9  to  mile  70.6  above  Head  of  Passes 

(33  U.S.C.  471;  49  U.S.C.  1655(g)(1):  49  CFR 
1.46(c)(1);  33  CFR  1.05-l(g)) 

Dated:  October  26.  1982 
W.  H.  Stewart. 

Rear  Admiral,  Coast  Guard.  Commander. 
Eighth  Coast  Guard  District. 
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33  CFR  Part  165 
[CGD  80-0691 

Regulated  Navigation  Area;  New 
Haven  Harbor,  Vicinity  of  Tomilnson 
Bridge 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  the 
final  rule  establishing  the  Regulated 


Navigation  Area  (RNA)  in  New  Haven 
Harbor  in  the  vicinity  of  Tomlinson 
Bridge.  When  RNA  New  Haven  harbor 
was  published  as  a  fmal  rule,  the 
paragraph  citing  the  period  during  which 
vessel  transit  through  the  Tomlinson 
Bridge  is  prohibited  was  incorrect  This 
amendment  corrects  the  error  m  the 
final  rule  by  changing  the  time  during 
which  vessel  transit  through  the 
Tomlinson  Bridge  is  prohibited. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  on  November  26.  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ensign  R.  B.  Strobridge.  Office  of  Marine 
Environment  and  Systems,  US  Coast 
Guard  Headquarters,  2100  Second 
Street.  S.W..  Washmgton.  DC  20,^93. 
(202)  426-4958. 

Drafting  Information:  The  principal 
persons  involved  in  drafting  this  rule  are 
Ensign  R.  B.  Strobridge.  Project  Manager 
and  Lieutenant  Walter  Brudzinski. 
Project  Attorney.  Office  of  Chief 
Counsel. 

SUPPLEMENTARY  INFORMATION:  Notice  of 

proposed  rulemaking  (NPRM)  has  been 
omitted  for  good  cause.  This  document 
corrects  an  inadvertent  error  in  the  final 
rule  which  established  the  Regulated 
Navigation  Area  in  New  Haven  Harbor. 
A  local  Order  currently  in  effect,  issued 
by  Captain  of  the  Port  ,\ew  Hinen. 
temporarily  nullifies  the  effect  of  the 
published  error.  Since  the  Captain  of  the 
Port  Order  is  of  a  temporary  nature  only, 
this  rule  is  effective  immediately. 

Discussion 

The  final  rule  published  on  November 
16,  1981  (46  FR  56181 )  established  a 
Regulated  Navigation  Area  in  .New- 
Haven  Harbor,  The  purpose  of  the  RN'.A 
IS  to  provide  a  stricter  control  of  vessel 
movement  in  the  area.  It  was 
established  specifically  to  prevent 
damage  to  the  Tomlinson  Bridge  and  to 
protect  vessels  and  the  navigable  waters 
from  harm  resulting  from  collisions  with 
that  structure.  The  RNA  provides  a 
permanent  solution  to  a  historically 
dangerous  condition  which  has  been 
dealt  with  previously  on  a  temporary 
basis.  The  regulation  is  aimed  at  barges 
with  a  freeboard  greater  than  ten  feet 
(hereafter  referred  to  as  regulated 
barges),  and  any  vessel  towing  or 
pushing  these  barges  on  outbound 
transit  of  the  Tomlinson  Bridge 

A  significant  factor  in  past  collisions 
of  barges  with  the  bridge  is  the  presence 
of  a  strong  ebb  current  in  the  vicinity  of 
Tomlinson  Bridge.  The  intent  of  the 
Regulated  .Navigation  Area  was  to 
prohibit  the  outbound  transit  of 
regulated  barges  dunng  the  penod  of 
time  when  the  ebb  current  was  at  its 
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maximum  force.  This  period  of 
maximum  force  was  determined  to  be 
from  two  hours  before  to  two  hours  after 
maximum  ebb  current.  Comments 
received  in  response  to  the  NPRM 
suggested  that  this  period  of  maximum 
force  could  be  more  easily  determined 
by  towboat  operators  if  referenced  to 
high  water  slack  time.  The  Coast  Guard 
concurred  with  the  proposal  to  reference 
high  water  slack  when  determining  the 
period  of  maximum  current. 

However,  in  the  wording  of  the  final 
rule,  the  time  during  which  outbound 
transit  is  pera^tted  was  stated 
incorrectly  as  being  "from  three  hours 
before  and  after  high  water  slack".  If  a 
tow  transits  through  the  bridge  during 
the  last  two  hours  of  this  period,  it 
would  actually  be  transiting  when  the 
ebb  current  was  at  its  maximum 
velocity.  This  rule  amends  the  regulation 
by  changing  the  language  in  the  rule  to 
reflect  that  the  outbound  transit  of  these 
barges  is  prohibited  during  the  period 
"from  one  hour  to  five  hours  after  high 
water  slack". 

Regulated  Navigation  Areas  were 
formerly  located  in  Part  128  of  Title  33, 
Code  of  Federal  Regulations.  These 
regulations  have  been  recodified  and 
published  as  a  new  Part  165  entitled 
"Regulated  Navigation  Areas  and 
Limited  Access  Areas":  (CGD  79-034. 
July  8, 1982,  47  FR  29659.).  Old 
§  128.303(b)(3)(i)  now  appears  as 
§  165.304(b)(3)(i]. 

Regulatory  Evaluation 

This  amendment  has  been  reviewed 
under  the  provisions  of  Executive  Order 
12291  and  under  DOT  Order  2100.5, 
dated  May  5, 1980,  and  has  been 
determined  to  be  non-major  and  non- 
significant. This  document  corrects  an 
inadvertent  error  in  the  final  rule 
establishing  the  Regulated  Navigation 
Area  in  New  Haven  Harbor.  No 
additional  requirements  will  be  imposed 
on  the  public  as  a  result  of  this 
rulemaking. 

In  accordance  with  section  605(b)  of 
the  Regulatory  Flexibility  Act  (94  Stat. 
1164),  it  is  also  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  document  merely  corrects 
an  error  in  the  regulation  and  will 
impose  no  additional  requirement  on  the 
public. 

List  of  Subjects  in  33  CFR  Part  165 

Navigation  (water).  Waterways, 
Barges,  Harbors.  Security  measures, 
Vessels,  Marine  safety. 


PART  165— (AMENDED) 

Final  Regulation 

In  consideration  of  the  foregoing.  Part 
165  of  Title  33.  Code  of  Federal 
Regulations,  is  corrected  by  revising 
§  165.304(b)(3)(i)  to  read  as  follows: 

§  165.304    New  Haven  Hart>or,  Ouinnlptoc 
River,  Mill  River. 

***** 

(b)  •    •   * 

(3)  *   '  * 

(!)  During  the  period  from  one  hour  to 
five  hours  after  high  water  slack, 
•        »        •        *        * 

(33  U  S.C.  1225,  1231:  49  CFR  1.46(n)(4)) 

Dated,  November  15,  1982. 
B.  F.  Hotlingsworth, 

Rear  Admiral.  Coast  Guard.  Chief,  Office  of 
\farine  Environment  and  Systems. 
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DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Part  18 

Leases  and  Exchanges  of  Historic 
Property 

aqency:  National  Park  Service,  Interior, 
action:  Final  rule. 

summary:  These  rules  prescribe  the 
procedures  to  be  used  in  offering 
National  Park  Service  historic  property 
for  lease  and  for  requests  for  proposals 
for  negotiated  leases.  These  rules  also 
implement  the  authority  for  exchanges 
of  federally  owned  property  for  non- 
federally  owned  historic  property  within 
authorized  boundaries  of  existing  units 
of  the  National  Park  System.  The 
purpose  of  any  lease  or  exchange  under 
these  regulations  is  to  ensure  the 
preservation  of  the  historic  property 
involved. 

EFFECTIVE  DATE:  November  26.  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  C.  Haslet,  Land  Resources 
Division,  National  Park  Service, 
Washington,  D.C.  20240,  (202)  523-5172; 
Sally  Blumenthal,  Preservation 
Assistance  Division,  National  Park 
Service,  Washington,  D.C.  20240  (202) 
272-3761, 

8UPPLEMENTRY  INFORMATION:  The 
principal  authors  of  this  final  rule  were 
Charles  C.  Haslet  of  the  Land  Resources 
Division  and  Sally  Blumenthal  of  the 
Preservation  Assistance  Division  of  the 
National  Park  Service.  Since  this  is  a 
procedural  rule  and  was  preceded  by  an 
opportunity  for  public  comment  which 
did  not  result  in  significant  modification 


of  the  proposed  rule,  this  final  rule  is 
effective  upon  publication  in  the  Federal 
Register. 

The  proposed  rulemaking  was 
published  on  pages  17829-17833  of  the 
Federal  Register  of  April  26. 1982,  and 
invited  comments  for  30  days  ending 
May  26. 1982.  Comments  were  received 
from  8  sources  including  individuals, 
business,  government  officials,  a 
presevation  organization,  and  the  Public 
Lands  and  National  Parks  Subcommittee 
of  the  Interior  and  Insular  Affairs 
Committee  of  the  U.S.  House  of 
Representatives.  The  following 
summarizes  the  comments  and  the 
action  taken  as  a  result  of  the 
comments. 

Authority 

Section  207  of  the  National  Historic 
Preservation  Act  Amendments  of 
December  12, 1980,  includes  authority 
which  permits  federal  agencies  to  enter 
into  management  contracts  for  the 
preservation  of  historic  property.  It  was 
not  deemed  necessary  to  implement  that 
authority  as  a  part  of  this  rulemaking 
since  the  Federal  Procurement 
Regulations  in  combination  with  the 
statutory  authority  would  be  used  by  the 
National  Park  Service  for  any 
management  contracts  for  preservation 
of  historic  properties. 

Definitions 

A  number  of  comments  suggested  that 
the  definition  of  "rehabilitation"  be 
included  because  lessees  of  National 
Park  Service  historic  property  might  also 
be  eligible  for  historic  preservation  tax 
incentives  pursuant  to  the  Economic 
Recovery  Tax  Act  of  1981  and  36  CFR 
Part  67.  That  definition  has  been  added. 

Historic  Objects 

There  was  some  suggestion  that 
leasing  historic  objects  under  this 
authority  might  provide  for  greater 
enjoyment  of  them  by  the  public.  Since 
these  regulations  are  intended  to  be 
procedures  governing  the  leasing  of  real 
property  and  since  there  are  other 
existing  mechanisms  for  making  objects 
(personal  property)  owned  by  the 
National  Park  Service  available,  historic 
objects  have  been  excluded  from 
applicability  under  these  regulations. 
However,  there  may  be  instances  when 
certain  kinds  of  objects  which  are 
integrally  related  to  a  structure,  such  as 
machinery  or  fixtures,  would  be 
included  as  part  of  the  historic  property 
to  be  leased. 

Advertised  Sealed  Bids 

A  comment  suggested  that  all  lease 
offerings  should  be  subject  to  requests 
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for  proposals  and  that  none  should  be 
based  solely  on  price.  While  in  every 
lease  offering  there  will  be  preservation 
conditions  under  the  lease,  many  types 
of  single-use  property  which  the 
National  Park  Service  will  be  leasing 
under  these  regulations  will  not  be 
appropriate  for  criteria  other  than  price. 
For  instance,  in  leasing  historic  or 
archeological  sites  for  farming  or 
grazing,  the  bid  price  will  be  the 
determining  factor  in  awarding  a  lease. 
Another  example  is  a  lease  of  a 
residence  for  residential  use  without 
requirements  for  the  tenant  to  perform 
work  on  the  structure. 

Exchanges 

It  was  suggested  that  additional 
protections  be  included  in  the 
regulations  to  ensure  that  any 
exchanges  pursuant  to  these  regulations 
would  not  result  in  unacceptable  losses 
to  the  integrity  of  the  National  Park 
System.  We  consider  that  the 
requirement  in  §  18.3  thai  leases  or 
exchanges  must  be  consistent  with  the 
purposes  for  which  the  park  was 
established  satisfies  this  concern. 

It  was  also  suggested  that  the 
requirement  that  exchanges  should  be 
for  properties  of  "approximately  equal 
fair  market  value"  is  too  restrictive, 
particularly  in  circumstances  where 
mineral  rignts  might  be  involved.  The 
language  provided  in  §  18.13(b)  is 
consistent  with  other  Federal 
regulations  governing  exchanges  and 
thus  serves  to  protect  against  possible 
abuses.  Insofar  as  valuations  of  mineral 
interests  are  concerned,  these  can  be 
addressed  within  the  appraisal  process. 

Editorial  and  Drafting  Changes 

A  number  of  editorial  suggestions 
were  implemented  to  clarify  sections  of 
this  rulemaking  involving  the 
relationship  of  the  National  Park  Service 
to  prospective  bidders  and  lessees  in 
order  to  ensure  that  the  public  received 
the  best  possible  information  about  the 
historic  property  being  leased  and 
mutual  obligations  under  a  lease. 

Compliance  With  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  E.0. 12291  and  certifies 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  In  implementing  this 
rule,  the  National  Park  Service  is 
seeking  not  only  the  positive  qualitative 
effect  of  preservation  of  cultural 
resources,  but  also  the  positive 
economic  effect  of  doing  so  without  a 
major  overriding  investment  of  Federal 


funds.  Even  with  the  ability  to  lease 
historic  property  to  ensure  its 
preservation,  the  National  Park  Service 
estimates  that  it  will  only  be  able  to 
lease  about  40-60  properties  annually. 
Therefore,  this  rule  will  have 
considerably  less  than  a  $100  miUion 
gross  annual  impact  on  the  economy 
and  will  not  require  major  budget  or 
personnel  changes  in  Federal,  state,  or 
local  governments.  It  is  anticipated  that 
this  rule  will  have  a  positive  effect  on 
employment  and  investment. 
Restoration  of  existing  structures  is  a 
labor-intensive  enterprise  (estimated  as 
high  as  75%  labor-intensive)  and  the 
availability  of  historic  property  for  lease 
by  the  National  Park  Service  is  expected 
to  encourage  investment  by  the  private 
sector.  Additionally,  if  that  historic 
property  is  located  in  an  urban  area,  it  is 
likely  that  the  restoration  of 
Government-owned  historic  propert\ 
will  result  m  attracting  other  investment 
in  nearby  or  adjacent  property.  If  it  is 
assumed  that  only  40-60  historic 
properties  will  be  available  annually,  a 
substantial  number  of  small  entities  will 
not  be  effected.  However,  to  the  extent 
that  historic  property  made  available 
under  this  rule  might  be  small  houses, 
farmsteads,  or  commercial  structures, 
the  small  entities  which  are  impacted 
will  be  affected  positively  in  the  form  of 
housing  or  business  opportunities. 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

Environmental  Impact  Statement 

This  rulemaking  prescribes 
administrative  procedures  for 
implementing  Section  207  of  the 
National  Preservation  Act  Amendments 
of  December  12,  1980,  Pub.  L,  96-515,  94 
Stat.  2997.  Such  procedures  have  no 
potential  for  significant  environmental 
impact  and  are  categorically  excluded 
from  the  requirement  for  compliance 
with  the  National  Environmental  Policy 
Act.  Therefore,  it  is  hereby  determined 
tha^  this  rulemaking  does  not  constitute 
a  major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
required. 

List  of  Subjects  in  36  CFR  Part  18 

Historic  properties.  National  parks. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  I  of  Title  36  of  the 


Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 
G.  Ray  ArDett. 

Assjstanl  Secretary  for  Fish  and  Wildlife  and 
Parks. 

Part  18  is  added  to  36  CTO  Chapter  1 
to  read  as  follows: 

PART  18— LEASES  AND  EXCHANGES 
OF  HISTORIC  PROPERTY 


Sec 

18.1 

18.2 

18.3 

18.4 

18.5 


.Authonl) 

Definitions. 

Applicability. 

Notice/Publicity. 

Determination  of  fair  market  rental 
value. 
18.6     .Advertisod  sealed  bids. 
18  7     Action  al  close  of  bidding. 

18.8  Requests  for  proposals. 

18.9  l^ease  terms  and  conditions. 

18.10  Subleases  and  assignments. 

18.11  Special  requirements. 

18.12  Ownership  of  improvements, 

18.13  Exchanges  for  historic  property. 
Authority;  Sec,  207,  Pub.  L.  96-515,  94  Slat. 

2997  (16  U.S.C.  470h-3) 

5 18.1     Authority. 

Section  ^07  of  the  National  Historic 
Preservation  Act  Amendments  of 
December  12,  1980,  Pub  L,  96-515,  94 
Stat.  2997.  amends  the  .National  Historic 
Preservation  .-^ct  of  1966.  16  U,S.C.  470  et 
seq..  by  adding  a  new  Section  111. 
Section  111(a)  authorizes  the  Secretary 
of  the  Interior  to  lease  historic  property 
owned  by  the  Department  of  the  Interior 
or  to  exchange  certain  property  owned 
by  the  Department  of  the  Interior  with 
certain  comparable  non-federally  owned 
historic  property  in  order  to  ensure  the 
preservation  of  the  historic  property. 
Section  111(b)  provides  that  proceeds 
from  such  leases  of  an  historic  property 
may  be  retained  by  the  agency  to  defray 
the  cost  of  administering,  maintaining, 
repairing,  or  otherwise  preserving  the 
property  or  other  properties  on  the 
National  Register.  The  Secretary  must 
consult  with  the  Advisory  Council  on 
Historic  Preservation  before  taking  an 
action  pursuant  to  this  part. 

'v 

§  18.2     Definitions. 

In  addition  to  applicable  deOnitions 
contained  in  36  CFR  Part  1,  the  following 
definitions  shall  apply  to  this  part: 

(a)  "Adaptive  Use"  means  the  act  or 
process  of  adapting  a  structure  to  a  use 
other  than  that  for  which  it  was 
designed. 

(b)  "Authorized  Officer"  means  an 
officer  or  employee  of  the  National  Park 
Service  designated  Jo  conduct  leases  or 
exchanges  and  delegated  authority  to 
execute  all  necessary  documents 
including  leases  and  deeds. 
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(c)  "Director"  means  Director  of  the 
National  Park  Service  or  his  delegated 
representative. 

(d)  "Fair  Market  Rental  Value"  means 
the  most  probable  rent  that  the  property 
would  command  if  it  were  exposed  on 
the  open  market  for  a  period  of  time 
sufficient  to  attract  a  tenant  who  rents 
the  property  with  full  knowledge  of  the 
alternatives  available  to  him  on  the 
market. 

(e)  "Fair  Market  Value"  means  the 
amount  in  cash,  or  terms  reasonably 
equivalent  to  cash,  for  which  in  all 
probability,  the  property  would  be  sold 
by  a  knowledgeable  owner  willing  but 
not  obligated  to  sell  to  a  knowledgeable 
purchaser  who  desired  but  was  not 
obligated  to  buy. 

(f)  "Historic  property"  means  any 
prehistoric  or  historic  district,  site, 
building,  structure,  or  object  included  in, 
or  eligible  for  inclusion  on  the  National 
Register  of  Historic  Places. 

(g)  "Lease"  means  a  written  contract 
by  which  use  and  possession  in  land 
and/or  improvements  is  given  to 
another  person  for  a  specified  period  of 
time  and  for  rent  and/or  other 
consideration. 

(hj  "Leasehold  interest"  means  a 
contract  right  in  property  consisting  of 
the  right  to  use  and  occupy  real  property 
by  virtue  of  a  lease  agreement. 

(!)  "National  Register"  or  "National 
Register  of  Historic  Places"  means  the 
national  register  of  districts,  sites, 
buildings,  structures,  and  objects 
significant  in  American  history, 
architecture,  archeology,  engineering, 
and  culture,  maintained  by  the  Secretary 
of  the  Interior  under  authority  of  section 
101(a)(1)  of  the  National  Historic 
Preservation  Act  of  1966,  as  amended 
(80  Stat.  915, 16  U.S.C.  470  et  seq.  (1970 
ed)). 

(j)  "Preservation"  means  the  act  or 
process  of  applying  measures  to  sustain 
the  existing  terrain  and  vegetative  cover 
of  a  site  and  the  existing  form,  integrity. 
and  material  of  a  structure.  It  includes 
initial  stabihzation  work,  where 
necessary,  as  well  as  ongoing 
maintenance. 

(k)  "Preservation  Maintenance" 
means  the  act  or  process  of  applying 
preservation  treatment  to  a  site  or 
structure.  It  includes  housekeeping  and 
routine  and  cyclic  work  scheduled  to 
mitigate  wear  and  deterioration  without 
altering  the  appearance  of  the  resource, 
repair  or  replacement-in-kind  of  broken 
or  worn-out  elements,  parts,  or  surfaces 
so  as  to  keep  the  existing  appearance 
and  function  of  the  site  of  structure,  and 
emergency  stabilization  work  necessary 
to  protect  damaged  historic  fabric  from 
additional  damage. 


(1)  "Reconstruction"  means  the  act  or 
process  of  accurately  reproducing  a  site 
or  structure,  in  whole,  or  in  part,  as  it 
appeared  at  a  particular  period  of  time. 

(m)  "Rehabilitation"  means  the  act  or 
process  of  returning  a  property  to  a  state 
of  utility  through  repair  or  alteration 
that  makes  possible  an  efficient 
contemporary  use  while  preserving 
those  portions  or  features  of  the 
property  that  are  significant  to  its 
historical,  architectural,  and  cultural 
values. 

(n)  "Restoration"  means  the  act  or 
process  of  recovering  the  general 
historic  appearance  of  a  site  or  the  form 
and  details  of  a  structure,  or  portion 
thereof,  by  the  removal  of  incompatible 
natural  or  human-caused  accretions  and 
the  replacement  of  missing  elements  as 
appropriate.  For  structures,  restoration 
may  be  for  exteriors  and  interiors,  and 
may  be  partial  or  complete. 

§  18.3    Appllcablltty. 

Section  111  of  the  Act  is  applicable  to 
certain  historic  property  under  the 
jurisdiction  of  the  National  Park  Service 
which  the  Director  has  determined 
would  be  adequately  preserved  by  lease 
as  well  as  to  any  other  non-federal 
historic  property  within  the  authorized 
boundaries  of  a  unit  of  the  National  Park 
System  which  the  National  Park  Service 
may  wish  to  acquire  through  an 
exchange  of  federally  owned  property  of 
equal  value  and/or  equalizing  monetary 
consideration,  in  order  to  ensure  the 
preservation  of  the  historic  property.  No 
lease  or  exchange  shall  be  made  under 
this  part  until  a  written  determination  is 
made  by  the  Director  that,  pursuant  to 
the  National  Park  Service  Planning 
Process,  such  use  will  be  consistent  with 
the  purposes  for  which  the  park  is 
established.  No  lease  or  exchange  shall 
be  made  prior  to  consultation  with  the 
Advisory  Council  on  Historic 
Preservation.  These  regulations  shall  not 
apply  to  objects  or  prehistoric 
structures. 

§18.4    Notic«/Publlc4ty. 

(a)  When  the  Director  has  determined 
in  accordance  with  these  regulations 
that  an  appropriate  interest  in  National 
Park  Service  property  will  be  offered  for 
lease,  public  notice  of  the  opportunity 
shall  be  published  at  least  twice  in  local 
and/or  national  newspapers  of  general 
circulation,  appropriate  trade 
publications,  and  distributed  to 
interested  persons.  The  notice  shall  be 
published  not  less  than  60  days  prior  to 
the  date  of  the  bid  opening  or  receipt  of 
proposals  and  may  be  cancelled  or 
withdrawn  at  any  time.  The  notice  shall 
contain,  at  a  minimum:  (1)  A  legal 
description  of  the  property  by  public 


lands  subdivision,  metes-and-bounds, 
lot  or  by  other  suitable  method,  (2)  a 
statement  of  the  interest  and  term  to  be 
made  available,  designation  of 
permissible  uses,  if  applicable,  including 
restrictions  to  be  placed  on  the  property, 
(3)  whether  the  opportunity  is  for 
submission  of  a  bid  or  a  proposal  as  a 
result  of  a  request  for  proposals.  (4) 
when  appropriate,  a  statement  of  the 
minimum  acceptable  bid  below  which 
the  interest  will  not  be  conveyed,  (5)  an 
outline  of  bid  or  proposal  procedures 
and  a  designation  of  the  time  and  place 
for  submitting  bids  or  proposals.  (6)  an 
outline  of  lease  procedures, 
requirements,  and  time  schedule.  (7) 
information  regarding  the  character  of 
the  property  and  its  location  as  deemed 
necessary,  and  (8)  information  on  the 
physical  condition  of  the  property  and 
where  appropriate,  work  which  may  be 
required. 

(b)  All  persons  interested  in  an 
offering  of  property  for  lease  shall  be 
permitted  and/or  encouraged  to  make  a 
complete  inspection  of  such  property 
including  any  available  records,  plans, 
specifications,  or  other  such  documents. 

(c)  Where  a  historic  property  has  been 
designated  for  lease  pursuant  to  this 
part,  a  condensed  statement  of  the 
availability  of  property  for  lease  shall  be 
prepared  and  submitted  for  inclusion  in 
the  U.S.  Department  of  Commerce 
publication  "Commerce  Business  Daily" 
to:  U.S.  Department  of  Commerce  (S- 
Synopsis),  Room  1304,  433  West  Van 
Buren  Street,  Chicago,  Illinois  60607. 

§  18.5    Determination  of  fair  market  rental 
value. 

Fair  market  rental  value  of  a  property 
offered  for  lease  will  be  prepared  and 
reviewed  by  qualified  professional  real 
estate  appraisers.  Estimated  fair  market 
rental  value  will  be  prepared  in 
accordance  with  professional  standards 
and  practices,  taking  into  consideration 
all  factors  influencing  value  including 
special  or  unique  provisions  and/or 
limitations  on  the  use  of  the  property 
contained  in  the  lease. 

§  18.6    Advertised  sealed  bids. 

Leases  will  be  offered  through 
advertised  sealed  bids  when  the  lease 
price  is  the  only  criterion  for  award.  If  a 
property  is  to  be  leased  on  a  bid  basis, 
and  the  advertisement/solicitation 
specifies  a  bid  form,  it  will  be  made 
available  upon  request.  Bids  may  be 
made  by  a  principal  or  designated  agent, 
either  personally  or  by  mail.  Bids  will  be 
considered  only  if  received  at  the  place 
designated  and  prior  to  the  hour  fixed  in 
the  offering.  If  no  bid  form  is  specified, 
bids  must  be  in  writing,  clearly  identify 


§  18.7    ActU 


necessary  a 
notice. 
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the  bidder,  be  signed  by  the  bidder  or 
designated  agent,  state  the  amount  of 
the  bid,  and  refer  to  the  public  notice. 
Bids  conditioned  substantially  in  ways 
not  provided  for  by  the  notice  will  not 
be  considered.  Bids  must  be 
accompanied  by  certified  checks,  post 
office  money  orders,  bank  drafts,  or 
cashier's  checks  made  payable  to  the 
United  States  of  America  for  the  amount 
specified  in  the  advertisement.  The  bid 
and  payment  must  be  enclosed  in  a 
sealed  envelope  upon  which  the 
prospective  bidder  shall  write  "Bid  on 
interest  in  property  of  the  National  Park 
Service"  and  shall  note  the  scheduled 
date  the  bids  are  to  be  opened. 
Payments  will  be  refunded  promptly  to 
unseccessful  bidders.  Bids  will  be 
opened  publicly  at  the  time  and  place 
specified  in  the  notice  of  the  offering. 
Bidders,  their  agents  or  representatives, 
and  any  other  interested  person  may 
attend  the  bid  opening.  No  bid  in  an 
amount  less  than  the  fair  market  rental 
value  shall  be  considered.  In  the  event 
two  or  more  valid  bids  are  received  in 
the  same  amount,  the  award  shall  be 
made  by  a  drawing  by  lot  limited  to  the 
equal  acceptable  bids  received. 

§  18.7    Action  at  close  of  bidding. 

When  a  property  is  advertised  for 
sealed  bids,  the  bidder  who  is  declared 
by  the  authorized  officer  to  be  the  high 
bidder  shall  be  bound  by  his  bid  and  the 
regulations  in  this  part  to  execute  the 
lease,  in  accordance  therewith,  unless 
the  bid  is  rejected.  The  Director  reserves 
the  right  to  reject  any  and  all  bids  in  his 
discretion  when  in  the  best  interest  of 
the  Government. 

§  18.8    Requests  for  proposals. 

(a)  When  the  award  of  a  lease  will  be 
based  on  criteria  in  addition  to  price, 
solicitation  of  offers  will  be  made 
through  requests  for  proposals  and  the 
Director  may  negotiate  with  the  party  or 
parties  which,  in  the  Directors 
judgment,  makes  the  offer(s)  which  is 
susceptible  to  being  the  most 
advantageous  to  the  National  Park 
Service. 

(b)  Where  significant  investment 
would  be  required  of  a  potential  lessee, 
the  Director  shall  issue  a  request  for 
proposals  describing  the  required 
preservation,  preservation  maintenance, 
restoration,  reconstruction,  adaptive 
use,  or  other  specified  work. 

(c)  Requests  for  proposals  will  be 
made  available  upon  request  to  all 
interested  parties  and  will  allow  a 
minimum  of  sixty  days  for  proposals  to 
be  submitted  unless  a  shorter  period  is 
necessary  and  made  part  of  the  public 
notice. 


(d)  All  proposals  received  will  be 
evaluated  by  the  Director,  and  the 
proposal(s)  considered  to  meet  the 
criteria  best  shall  be  selected  as  the 
basis  for  negotiation  to  a  final  lease. 

(e)  The  principal  factors  to  be  used  in 
evaluating  the  proposal(s)  shall  be 
stated  in  the  request  for  proposals  and 
shall  include  as  appropriate  (1)  price.  |2| 
financial  capability,  (3)  experience  of 
the  proposer,  (4)  conformance  of  the 
proposal(s)  to  the  request  for  proposals. 
(5)  impact  of  the  proposal(s)  on  the 
historical  significance  and  integrity  of 
the  site  or  structure(s)  or,  (6)  any  other 
factors  that  may  be  specified.  When  tht; 
request  for  proposal  solicits  lease 
proposals  for  use  of  sites  or  structures, 
the  selection  criteria  may  include 
assessment  of  the  degree  to  which  any 
use  proposed  is  supportive  of  the 
purposes  of  the  park. 

(f)  The  Director  may  solicit  from  any 
offeror  additional  information,  or 
written  or  verbal  clarification  of  a 
proposal.  The  Director  may  choose  to 
leject  all  proposals  received  at  any  time 
and  resolicit  or  cancel  the  solicitation 
altogether  in  his  discretion  when  in  the 
best  interest  of  the  Government.  Any 
material  information  made  available  to 
any  offeror  by  the  Director  must  be 
made  available  to  all  offerors,  and  will 
be  available  to  the  public  upon  request 

(g)  The  Director  may.  in  his  discretion, 
terminate  negotiations  at  any  time  prior 
to  execution  of  the  lease  without 
liability  to  any  party  when  it  is  in  the 
best  interest  of  the  Government. 

§  18.9    Lease  terms  and  conditions. 

(a)  All  leases  shall  contain  such  terms 
an#  conditions  as  the  Director  deems 
necessary  to  assure  use  of  the  property 
in  a  manner  consistent  w^ith  the  purpose 
for  which  the  area  was  authorized  by 
Congress  and  to  assure  the  preser\'ation 
of  the  historic  property. 

(b)  Leases  granted  or  approved  under 
this  part  shall  be  for  the  minimum  term 
commensurate  with  the  purpose  of  the 
lease  that  will  allow  the  highest 
economic  return  to  the  Government 
consistent  with  prudent  management 
and  preservation  practices,  except  as 
otherwise  provided  in  this  part.  In  no 
event  shall  a  lease  exceed  a  term  of  99 
years. 

§  18.10    Subleases  and  assignments. 

(a)  A  sublease,  assignment, 
amendment  or  encumbrance  of  any 
lease  issued  under  this  part  may  be 
made  only  with  the  written  approval  of 
the  Director. 

(b)  A  lease  may  be  amended  from 
time  to  time  at  the  written  request  of 
either  the  lessee  or  the  Government  with 
written  concurrence  of  the  other  party. 


Such  amendments  will  be  added  to  and 
become  a  part  of  the  original  lease. 

(c)  The  lease  may  contain  a  provision 
authorizing  the  lessee  to  sublease  the 
premises,  in  whole  or  m  part,  with 
approval  of  the  Director,  provided  the 
uses  prescribed  in  the  original  lease  are 
not  violated.  Subleases  so  made  shall 
not  serve  to  relieve  the  sublessee  from 
any  liability  nor  diminish  any 
supervisory  authority  of  the  Director 
provided  for  under  the  approved  lease. 

(d)  With  the  consent  of  the  Director. 
the  lease  may  contain  provisions 
authorizing  the  lessee  to  encumtierthe 
leasehold  interest  in  the  premises  for  the 
purpose  of  borrowing  capital  for  the 
development  and  improvement  of  the 
leased  premises.  The  encumbrance 
instrument  must  be  approved  by  the 
Director  in  writing.  An  assignment  or 
sale  of  leasehold  under  an  approved 
encumbrance  can  be  made  with  the 
approval  of  the  Director  and  the  consent 
of  the  other  parties  to  the  lease, 
provided,  however,  that  the  assignee 
accepts  and  agrees  in  writing  to  be 
bound  by  all  the  terms  and  conditions  of 
the  lease.  Such  purchaser  will  be  bound 
by  the  terms  of  the  lease  and  will 
assume  in  writing  all  the  obligations 
thereunder. 

§  18.11     Special  requirements. 

(a)  All  leases  made  pursuant  to  the 
regulations  in  this  part  shall  be  in  the 
form  approved  by  the  Director  and 
subject  to  his  written  approval. 

(b)  No  lease  shall  be  approved  or 
granted  for  less  than  the  present  fair 
market  rental  value. 

(c)  Unless  otherwise  provided  by  the 
Director  a  satisfactory  surety  bond  will 
be  required  in  an  amount  that  will 
reasonably  assure  performance  of  the 
contractual  obligations  under  the  lease. 
Such  bond  may  be  for  the  purpose  of 
guaranteeing; 

111  Not  less  than  one  year's  rental 
unless  the  lease  contract  provides  that 
the  annual  rental  or  portion  thereof  shall 
be  paid  in  advance. 

(2)  The  estimated  construction  cost  of 
any  improvements  by  the  lessee. 

(3)  An  amount  estimated  to  be 
adequate  to  insure  compliance  with  an\ 
additional  contractual  obligations. 

(d)  The  lessee  will  be  required  to 
secure  and  maintain  from  responsible 
companies  insurance  sufficient  to 
indemnify  losses  connected  with  or 
occasioned  by  the  use,  activities,  and 
operations  authorized  by  the  lease 
Types  and  amounts  of  insurance 
coverage  will  be  specified  in  writing  and 
periodically  reviewed  by  the  .National 
Park  Service. 
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(el  The  lessee  shall  save,  hold 
harmless,  and  indemnify  the  United 
States  of  America,  its  agents  and 
employees  for  losses,  damages,  or 
judgments  and  expenses  on  account  of 
personal  injury,  death  or  property 
damage  or  claims  for  personal  injury, 
death,  or  property  damage  of  any  nature 
whatsoever  and  by  whomsoever  made 
arising  out  of  the  activities  of  the  lessee, 
his  employees,  subcontractors, 
sublessees,  or  agents  under  the  lease. 

(f)  No  lease  shall  provide  the  lessee  a 
preference  right  of  future  leases. 

(g)  The  lessee  is  responsible  for  any 
taxes  and  assessments  imposed  by 
Federal,  State,  and  local  agencies  on 
lessee-owned  property  and  interests. 

(h)  The  lessee  shall  comply  with  local 
applicable  ordinances,  codes,  and 
zoning  requirements. 

§  18.12    Ownership  of  improvements. 

(a)  Capital  improvements  made  to 
existing  government-owned  structures 
by  the  lessee  or  additional  structures 
placed  on  the  government-owned  land 
by  the  lessee  are  the  property  of  the 
United  States.  No  rights  for 
compensation  of  any  nature  exist  for 
such  property  at  the  termination  or 
expiration  of  the  lease  except  as 
specified  in  the  lease. 

(b)  Furniture,  trade  fixtures,  chattel. 
and  other  personal  property  defined  in 
the  lease  shall  remain  the  property  of 
the  lessee  upon  termination  or 
expiration  of  the  lease  and  shall  be 
removed  within  a  reasonable  time 
specified  in  the  lease. 

§  18.13    Exchanges  for  historic  property. 

(a)  After  consultation  with  the 
Advisory  Council  on  Historic 
Preservation,  the  Secretary,  consistent 
with  other  legal  requirements  or  other 
legal  authorities,  may  exchange  any 
property  owned  by  the  United  States  of 
America  under  his  administration  for 
any  non-federally  owned  historic 
property  located  within  the  authorized 
boundaries  of  an  existing  unit  of  the 
National  Park  System,  if  he  has 
determined  that  such  exchange  will 
adequately  ensure  preservation  of  the 
historic  property  and  subject  to  the 
requirements  of  S  18.3  hereof. 

(b)  The  exchange  of  the  two 
properties  must  be  on  the  basis  of 
approximately  equal  fair  market  value 
established  by  the  approved  appraisal 
reports  of  the  agency.  The  Secretary 
may  accept  cash  from  or  pay  cash  to  the 
grantor  in  an  exchange,  in  order  to 
equalize  the  values  of  the  properties 
exchanged. 

(c)  Title  to  the  non-Federal  property  to 
be  received  in  exchange  must  be  free 
and  clear  of  encumbrances  and/or  liens. 


(d)  F*rior  to  consummation  of  any 
exchange,  the  Secretary  shall  evaluate 
the  Federal  land  to  be  exchanged,  and 
shall  reserve  such  interests  as  necessary 
to  protect  the  purposes  for  which  the 
unit  of  the  National  Park  System  was 
established.  The  grantor  of  property  to 
the  Federal  Government  may  reserve 
only  such  rights  as  are  compatible  with 
the  purposes  for  which  it  is  being 
acquired  as  determined  by  the 
Secretary.  Appraisal  of  fair  market 
values  must  reflect  any  reservations  or 
restrictions. 

1-T(  Dcf    fl2-!111l  K^lcd  11^24-82:  «  45  dm| 
BILLING  COOC  4310-70-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart  120 

IWH-FRL-2242-31 

Water  Quality  Standards;  State  of 
Alabama;  Withdrawal  of  Regulation 

agency:  Environmental  Protection 

.■\gency 

action:  Withdrawal  of  a  rule. 

summary:  EPA  is  withdrawing  a  rule 
that  established  beneficial  uses  for 


sixteen  stream  segments  that 
superseded  those  established  on 
December  19. 1977,  in  the  State  of 
Alabama  Water  Quality  Standards.  EPA 
believes  the  1981  and  1982  revisions  to 
the  Alabama  Water  Quality  Standards 
obviate  the  need  for  the  Federal  rule. 
date:  This  withdrawal  is  effective 
December  27, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jim  Kutzman,  Water  Quality 
Standards  Coordinator,  EPA  Region  IV, 
345  Courtland  Street,  Atlanta,  GA  30365, 
(404)  881-3116. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  14,  1980,  the 
Environmental  Protection  Agency  (EPA) 
promulgated  a  rule  establishing 
beneficial  use  designations  for  sixteen 
stream  segments  in  the  State  of 
Alabama  (45  FR  9910,  codified  at  40  CFR 
120.11,  erroneously  listed  in  the  1981  and 
1982  editions  of  40  CFR  as  120.10).  These 
beneficial  use  designations  superseded 
the  use  designations  adopted  by  the 
Alabama  Water  Improvement 
Commission,  which  had  previously  been 
disapproved  by  EPA  pursuant  to  section 
303(c)  of  the  Clean  Water  Act. 

The  uses  and  segments  covered  by 
EPA's  1980  promulgation  are: 


Basin 

Stream 

1 

From 

To 

Qassificalion 

COQM 

Lower  Tombtgbeo 

Snow  Ooek 
Sycamofe  CreeK 

Chocolocco  

Its  source „ — 

Do 

Do. 

Do.-    _..™_ ~ 

Fish  and  Midlife 
Do 

Oaktasasi  CreeK    

Do 

Do 

!  Parkerson  MHI  CreeK 

Chewacia  CreeK      

Do _.... 

Do 

Cedar  Creek            ... 

Town  BrarKiti 

Do 

Agnc  and  Ind  Water 

Caiebde  Creeti 

Higfwfty  80   

Do 

Supply 
Rsh  and  Wildlife 

County  road  vicinity  of 

Do „ _ 

Do 

Wooley  Spnngs 
Ctntwood  CreeK 

Do 

Do 

Choctawhatcr>oe 

Indian  Creek. „„ 

Beaver  Creek 

Lost  CreeK 

Da 

Do. — 

Do 

Do 
Do 

UUalniit  rVoAb 

Hoa  CreeK 

Do 

Ophsin's  CreeK 

Tohlarka  CreeK     .  . 

Do. 

Do 

PerdKJo  Escambia 

Do 

Do. 

Indian  CreeK 

1 

County  road  crossing 
near  Horn  Mill. 

Do 

Do. 

On  February  4, 1981,  and  April  5, 1982, 
the  Alabama  Water  Improvement 
Commission  adopted  revisions  to  State 
water  quality  standards.  These  revised 
State  water  quality  standards  designate 
beneficial  uses  for  the  sixteen  stream 
segments  in  question  identical  to  the 
uses  designated  by  EPA  in  its  February 
14,  1980,  promulgation.  (See  Alabama 
Water  Quality  Criteria  and  Use 
Classifications — Title  II;  also  available 
in  the  Bureau  of  National  Affairs — 
Environment  Reports.]  The  Regional 
Administrator,  EPA  Region  IV,  approved 
Alabama's  revised  water  quahty 
standards  on  May  23,  1981  and  June  4, 


1982,  in  accordance  with  section  303(c) 
of  the  Clean  Water  Act. 

Statement  of  Basis  and  Purpose 

EPA's  1980  promulgation  is  now 
duplicative  of  an  EPA-approved  State 
water  quality  standard,  and  is  no  longer 
needed  to  meet  the  requirements  of  the 
Clean  Water  Act.  As  the  Act 
contemplates  Federal  promulgation  of 
water  quality  standards  only  where  a 
State  fails  to  adopt  standards  which 
meet  the  requirements  of  the  Act,  it  is 
EPA's  policy  to  withdraw  promulgation 
water  quality  standards  when  the  State 
adopts  new  or  revised  standards  which 
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ously  been 
[  to  section 


tassificalion 


meet  the  requirements  of  the  Act. 
Accordingly,  because  EPA's  1980 
promulgation  for  Alabama  is  no  longer 
necessary  to  meet  the  requirements  of 
the  Act,  the  1980  promulgation  which 
established  Federal  use  designations  for 
sixteen  Alabama  stream  segments  is 
withdrawn. 

Availability  of  Record 

The  administrative  record  for  the 
consideration  of  Alabama's  revised 
Water  Quality  Standards  is  available 
for  public  inspection  and  copying  at  the 
Environmental  Protection  Agency. 
Region  IV  Office.  Water  Management 
Division.  345  Courtland  Street,  Atlanta. 
Georgia  30365,  during  normal  weekday 
business  hours  of  8:00  am  to  4:30  pm. 
The  approved  Alabama  Water  Quality 
Standards  are  available  for  inspection 
and  copying  from  the  Criteria  and 
Standards  Division  (WH-565),  401  M 
Street,  SW.,  Washington.  D.C.  20460,  m 
Room  2818  of  the  Mall. 

Regulatory  Analysis 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

This  regulation  imposes  no  new 
regulatory  requirements  but  merely 
withdraws  a  Federal  regulation  that 
now  duplicates  a  State  regulation. 
Therefore,  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Administrative  Procedure 

Because  Alabama  has  adopted,  and 
EPA  has  approved,  beneficial  use 
designations  identical  to  those  in  the 
Federal  promulgation,  withdrawal  of  the 
Federal  promulgation  will  have  no  effect 
on  water  quality  or  on  the  regulated 
public.  Alabama  complied  with  the 
public  participation  requirements  of  the 
Act  during  its  review  revision  of  its 
water  quality  standards.  Therefore,  EPA 
has  determined  that  notice  of  proposed 
rulemaking  and  public  procedure 
thereon  is  unnecessary  for  this  action  to 
withdraw  40  CFR  120.10. 

(Sec.  303(c)  (33  U.S.C.  1313(c))  of  the  Clean 
Water  Act  (Pub.  L.  92-500.  as  amended  (33 
U.S.C.  \25l.etseq.]] 
Dated:  November  19,  1982. 

Anne  M.  Gorsuch, 

Administrator. 


PART  120— WATER  QUALITY 
STANDARDS 

§  1 20. 1 0    [  Removed  and  Reserved  ] 

Section  120.10  of  Part  120  of  Chapter  I, 
Title  40  of  the  Code  of  Federal 
Regulations  is  removed  and  reserved 
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GENERAL  SERVICES 
ADMINISTRATION 


41  CFR  Ch.  101 
IFPMR  Temp.  Reg.  A-221 

Use  of  Contract  Airline  Service 
Between  Selected  City-Pairs; 
Temporary  Regulation 

agency:  Office  of  Personal  Property. 
GSA. 

ACTION:  Temporary  regulation. 

SUMMARY:  This  regulation  prescribes 
policies,  procedures,  and  requirements 
that  apply  to  Federal  agencies  when 
contract  airline  passenger  transportation 
is  provided.  The  General  Services 
Administration  has  greatly  increased 
the  number  of  city-pairs  and  airlines 
under  the  contract  airline  program.  This 
regulation  announces  the  city-pairs 
awarded  under  contract  to  the  air 
carriers  listed  in  the  Federal  Travel 
Directory,  and  continues  the  successful 
program  of  reducing  Government  travel 
expenses.  Due  to  the  increased  volume, 
the  city-pairs  and  contractor  airlines 
will  not  be  shown  in  this  regulation. 
Rather,  the  city-pairs,  applicable 
contract  fares  and  the  airlines  under 
contract  to  GSA  will  be  shown  in  the 
Federal  Travel  Directory.  Government 
employees  should  order  copies  of  the 
Federal  Travel  Directory  through  their 
appropriate  headquarters  administrative 
office. 

DATES:  Effective  date:  October  1.  1982. 
Expiration  date:  September  30.  1983. 

ADDRESSES:  Single  copies  of  the  F'ederal 
Travel  Directory  may  be  obtained  from 
the  Superintendent  of  Documents,  U.S. 
Government  Mnting  Office. 
Washington.  DC  20402,  Telephone  (202) 
783-3238. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  M.  Napoli,  Policy  Development  and 
Analysis  Division  1 703-557-1 256] 
SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  ha^ 
determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17,  1981.  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more,  a 


major  increase  in  costs  to  consumers  or 
j  others,  or  significant  adverse  effects, 
<  The  General  Services  Administration 
'   has  based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for  and 
consequences  of.  this  rule:  has 
I  determined  that  the  potential  benefits  to 
I  society  from  this  rule  outweigh  the 

potential  costs  and  maximize  the  net 
■  benefits;  and  has  chosen  the  alternative 
approach  involving  the  least  net  cost  to 
society.  By  reinstating  a  city-pairs 
report,  the  General  Services 
Administration  requires  agencies 
subject  to  this  regulation  to  furnish 
information  on  the  use  of  scheduled 
airlines  by  employees  on  official  travel. 
These  reports  are  necessary  for 
enforcing  the  use  of  contract  airlines,  for 
identifying  problem  areas  in  the  contract 
airline  program,  for  developing  statrstics 
reportable  to  Congress  for  supporting 
the  budgetary  process,  and  for  attracting 
carrier  participation  m  the  bidding/ 
contracting  system.  Interagency 
information  collection  requirements 
contained  in  this  regulation  have  been 
approved  under  the  provisions  of  FPMR 
101-11,11  and  have  been  assigned 
Interagency  Report  Control  .\o.  0242- 
GSA-XX  with  an  expiration  date  of  July 
31,  1985. 

(Sec.  205(c).  63  Stat,  390:  40  U.S.C,  4«6(c)) 

In  41  CFR  Chapter  101,  the  following 
temporary  regulation  is  added  to  the 
appendix  at  the  end  of  Subchapter  A  to 
read  as  follows: 
October  30. 1982. 

[Federal  Propertv  Management  Regulations 
Temporar\  Regulation  .\  22] 

Subject:  Use  of  contract  airline  service 
between  selected  city-pairs 

1.  Purpose.  This  regulation  prescribes 
policies,  procedures,  and  requirements 
applicable  to  Federal  agencies  when 
contracts  for  airline  passenger  service  have 
been  awarded  between  selected  city-pairs, 

2.  Effective  date.  This  regulation  is 
effective  October  1, 1982, 

3.  Expiration  date.  This  regulation  expires 
on  September  30. 1983.  unless  superseded  or 
canceled, 

4.  Background.  The  General  Services 
Administration  (GSA)  has  made  additional 
contract  awards  with  certificated  air  carriers 
to  furnish  air  passenger  transportation  for 
official  Government  travel  between  selected 
city-pairs  at  reduced  fares, 

5.  Scope.  The  extent  to  which  this 
regulation  applie.s  to  Government  employees 
and  members  authorized  to  travel  at 
Government  expense  is  as  follows: 

d.  Executive  and  other  Federal  agencies  are 
governed  by  this  regulation  to  the  extent 
specified  in  the  Federal  Property  and 
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Administrative  Services  Act  of  1949.  as 
amended  and  5  U.S.C.  5701.  et  seq.; 

b.  The  Department  of  Defense  (DOD)  shall 
follow  the  procedures  established  in  the 
Military  Traffic  Management  Regulation  (AR 
55-355/NAVSUPINST  4e00.70/MCO 
P4a00.14A/DLAR  4500.3):  and 

c.  The  following  are  exempt  from  the 
mandatory  use  of  the  airline  contracts; 
however,  all  exempted  personnel  are 
authorized  and  encouraged  to  use  these 
services  when  the  use  thereof  is  acceptable 
to  the  contract  airlines: 

(1)  Uniformed  members  of  the  Public 
Health  Service,  the  National  Oceanic  and 
Atmospheric  Administration,  and  the  U.S. 
Coast  Guard: 

(2)  Employees  of  the  judicial  Branch  of  the 
Government: 

(3)  Employees  and  members  of  the  House 
of  Representatives  and  Senate  of  the  United 
States  Congress: 

(4)  Employees  of  the  U.S.  Postal  Service: 

(5)  Foreign  Service  officers: 

(6)  Cost-reimbursable  contractors  working 
for  the  Government:  and 

(7)  Employees  of  any  agency  having 
independent  statutory  authority  to  prescribe 
travel  allowances  and  who  are  not  subject  to 
5  U.S.C.  5701-5709. 

6.  Applicability.  The  provisions  of  this 
regulation  are  mandatory  on  the  agencies 
defined  in  subpar.  5a  for  all  official  travel  by 
air  between  the  city-pairs  listed  in  the 
Federal  Travel  Directory  (see  par.  14). 
Noncontract  airlines  may  be  used  between 
the  listed  city-pairs  only  under  the  travel 
conditions  specified  in  subpar.  lib. 

7.  Responsibility  of  the  contract  airline,  a. 
The  contractor  is  not  required  to  furnish 
services  if,  at  the  time  of  the  request  for 
service,  the  scheduled  aircraft  is  fully  loaded. 
nor  shall  the  contractor  be  required  to  furnish 
any  additional  aircraft  to  satisfy  the 
transportation  requirement.  However,  the 
contractor  will  provide  the  official 
Government  traveler  with  services  that  are 
the  same  as  those  provided  to  its  commercial 
passengers  in  scheduled  jet  coach  service. 
The  carrier  will  make  reservations  for 
Government  travelers  on  the  same  basis  as 
for  regular  coach  service  travelers  and  shall 
not  discriminate  in  favor  of  commercial 
travelers. 

b.  The  contractor  is  to  comply  with  all  rules 
and  regulations  required  by  the  Civil 
Aeronautics  Board,  including  tariff  filing  or 
any  required  exemptions  to  sections  403,  404, 
and  other  provisions  of  the  Federal  Aviation 
Act  of  1958.  to  permit  carriers  to  contract  for 
and  to  furnish  air  transportation  in 
accordance  with  the  contract. 

c.  The  contractor  is  to  use  the  designator 
"YCA"  in  describing  contract  fares  under  this 
regulation. 

8.  Procedures  for  obtaining  service,  a. 
Except  as  provided  in  b,  below,  contract  air 
service  shall  be  ordered  by  the  issuance  of 
GTR's  either  directly  to  the  carrier  contractor 
or  indirectly  to  a  travel  agent  under  contract 
to  GSA.  (See  par.  9  on  use  of  travel  agents.) 

b.  When  a  traveler  uses  cash  to  procure 
service  under  FPMR  101-41.203-2,  the 
traveler  shall  be  prepared  to  authenticate  the 
trip  as  official  travel.  When  cash  is  used,  the 
contractor  airlines  listed  in  the  Federal 


Travel  Directory  have  the  option  of  furnishing 
services  at  either  the  contract  or  noncontract 
fare.  If  only  one  contract  is  awarded  between 
a  city-pair  and  the  contractor  does  not 
provide  a.contract  fare  with  the  use  of  cash, 
the  traveler  shall  procure  service  from  an 
airline  offering  the  lowest  noncontract  fare.  If 
more  than  one  contract  has  been  awarded 
between  a  city-pair,  the  traveler  shall 
observe  the  order  of  carrier  succession  in 
selecting  a  contractor  which  provides  a 
contract  fare  with  the  use  of  cash.  If  none  of 
the  contractors  provides  a  contract  fare  with 
the  use  of  cash,  the  traveler  shall  procure 
service  from  an  airline  offering  the  lowest 
noncontract  fare.  Cash  or  personal  credit 
cards  shall  not  be  used  to  circumvent  the 
Government's  contract  with  the  airlines. 

c.  When  a  reservation  for  contract  air 
service  is  requested,  the  fare  basis  shall  be 
identified  as  "YCA,"  and  the  carrier's  ticket 
agent  shall  be  instructed  to  apply  the 
appropriate  fare  basis  and  contract  fare. 
Agencies  using  teletype  ticketing  equipment 
shall  examine  airline  tickets  to  determine 
whether  the  correct  fare  basis  and  contract 
fare  have  been  applied.  Improperly  rated  or 
fared  tickets  shall  be  canceled,  and  new 
tickets  shall  be  issued.  Tickets  picked  up  at 
the  airline  ticket  offices  shall  be  verified  to 
ensure  that  the  proper  fare  basis  is  shown  on 
the  ticket. 

d.  Contract  fares  apply  only  between  the 
cities  named  in  the  Federal  Travel  Directory 
and  are  not  applicable  to  or  from 
intermediate  points.  The  contract  fares. 
however,  are  applicable  in  conjunction  with 
other  published  fares  or  other  contract  fares. 

e.  When  a  city-pair  published  in  the 
Federal  Travel  Directory  indicates  that  only 
one  contract  is  awarded  and  the  contractor 
subsequently  offers  a  fare  lower  than  its  YCA 
fare,  the  ordering  agency  may  elect  to  use  the 
lower  fare  if  qualifications  for  obtaining  the 
lower  fare  are  compatible  with  the  agency's 
travel  requirements. 

9  Use  of  travel  agents.  The  General 
Services  Administration  has  entered  into 
contracts  with  various  commercial  travel 
agents  and  has  established  travel  centers  in 
certain  locations  for  the  purpose  of 
conducting  a  test  in  the  use  of  commercial 
travel  agents  for  Federal  agencies.  These 
travel  agents  are  responsible  for  providing 
and  arranging  all  travel  services  to  Federal 
travelers.  The  travel  agents  are  assigned 
Standard  Form  1169,  U.S.  Government 
Transportation  Request  (GTR),  numbers  by 
each  participating  Government  agency,  and 
the  assigned  GTR  numbers  shall  be  shown  on 
all  transportation  tickets  issued  by  the  travel 
agent.  (See  GSA's  Federal  Travel  Directory 
for  the  location  of  travel  agents.) 

10.  Multiple  awards  between  the  same  city- 
pair  a.  When  a  City-pair  published  in  the 
Federal  Travel  Directory  indicates  that 
multiple  contracts  are  awarded,  the 
contractors  are  listed  in  descending  order 
from  the  carrier  (primary)  offering  the  lower 
fare  to  the  carrier  (secondary)  o^ering  the 
next  higher  fare.  Except  as  otherwise 
provided  in  this  paragraph,  agencies  shall 
request  reservations  from  the  contract 
carriers  in  the  order  of  succession,  as  listed. 

(1)  If  service  by  contract  carriers  is 
provided  at  different  airports  but  still 


between  the  same  city-pair  listed  in  the 
Federal  Travel  Directory,  the  lowest  overall 
cost,  including  the  contract  fare,  lost 
productive  time,  and  ground  transportation, 
will  determine  which  carrier  will  be  used. 
(2)  The  secondary  carrier  shall  be  used 
when  the  primary  carrier  cannot  provide  the 
service  required  by  the  ordering  agency  or 
when  official  travel  falls  within  one  of  the 
following  exceptions: 

(a)  Airline  seating  capacity  on  any 
scheduled  flight  of  the  primary  carrier  is  not 
available  in  sufficient  time  to  accomplish  the 
purpose  of  the  travel; 

(b)  The  use  of  the  primary  carrier's  flight 
would  require  additional  overnight  lodging; 

(c)  The  scheduled  flight  of  the  primary 
carrier  is  not  compatible  with  the  agency 
policies  and  practices  regarding  travel  during 
regularly  scheduled  workhours  (for  further 
information,  see  the  Federal  Personnel 
Manual,  Supplement  990-2);  or 

(d)  Exigency  or  other  requirement  of  the 
mission  necessitates  the  use  of  another 
airline  or  mode  of  transportation. 

b.  When  a  contract  carrier  offers  a  fare 
lower  than  its  YCA  fare,  the  ordering  agency 
may  elect  to  use  the  lower  noncontract  fare 
provided  the  qualifications  for  obtaining  the 
lower  fare  are  compatible  with  the  agency's 
travel  requirements  and  provided  a 
comparison  of  total  costs  as  prescribed  in 
subpar.  llb{4)  justifies  a  change  in  the  order 
of  carrier  succession.  For  example,  if  the 
YCA  fares  for  the  same  city-pair  are  $68  for 
carrier  A  and  $75  for  carrier  B  and  carrier  A 
offers  a  fare  lower  than  $68.  the  lower  fare 
may  be  used.  If,  on  the  other  hand,  carrier  B 
should  offer  a  fare  lower  than  $68  and  carrier 
A  remains  eligible  to  furnish  service  under  its 
contract,  carrier  B's  lower  fare  may  be  used  if 
a  cost  comparison  under  subpar.  llb(4) 
justifies  the  use  of  carrier  B's  lower  fare.  By 
offering  to  the  general  public  an  unrestricted 
fare  that  is  lower  than  its  YCA  fare,  the 
contract  carrier  assumes  the  status  of  a 
noncontract  carrier. 

11.  Use  of  noncontract  airline  carriers 
between  listed  city-pairs,  a.  Heads  of 
agencies  are  authorized  to  approve  the  use  of 
noncontract  air  carriers  between  city-pairs 
listed  in  the  Federal  Travel  Directory  when 
their  use  is  justified  under  the  conditions 
noted  in  b.  below.  This  authority  may  be 
delegated  provided  that  appropriate 
guidelines  in  the  form  of  regulations  or  other 
written  instructions  are  furnished  the 
designee.  Redelegation  authority  shall  be 
limited.  The  delegation  and  redelegation  of 
authority  shall  be  held  to  as  high  an 
administrative  level  as  practical  to  ensure 
adequate  consideration  and  review  of  the 
circumstances  requiring  the  use  of 
noncontract  air  carriers. 

b.  Use  of  noncontract  air  carriers  is 
justified  when  contract  air  carriers  cannot 
provide  the  services  required  by  the  ordering 
agency  or  when  official  travel  falls  within 
one  of  the  exceptions  noted  in  (1)  through  (5). 
below.  Justifications  for  the  use  of 
noncontract  air  carriers  will  be  authorized  on 
individual  travel  orders  (if  known  before 
travel  begins]  or  approved  on  vouchers  (if  not 
known  before  travel  begins). 
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(1)  Airline  seating  capacity  on  any 
scheduled  flight  of  the  contract  carrier  is  not 
available  in  sufficient  time  to  accomplish  the 
purpose  of  the  travel. 

(2)  The  use  of  the  contract  carrier's  flight 
would  require  additional  overnight  lodging, 

(3)  The  scheduled  flight  of  the  contract 
carrier  is  not  compatible  with  the  agency 
policies  and  practices  regarding  travel  during 
regularly  scheduled  workhours.  (For  further 
information,  see  the  Federal  Personnel 
Manual,  Supplement  990-2.) 

(4)  On  the  basis  of  a  comparison  of  total 
costs  for  each  individual  trip,  the  use  of  a  "Y" 
or  "S"  Class  fare  is  less  than  the  contract  fare 
at  the  time  the  reservation  is  made 
considering  such  cost  factors  as  actual 
transportation  costs,  subsistence,  allowable 
overtime,  or  lost  productive  time.  Promotional 
or  restrictive  fares  (e.g..  seating  space  or  time 
limitations]  shall  not  be  used  in  the  cost 
comparison. 

(5)  Exigency  or  other  requirement  of  the 
mission  necessitates  the  use  of  another 
airline  carrier  or  mode  of  transportation. 

12.  Traveler  liability.  In  the  absence  of 
specific  authorization  or  approval  staled  on 
or  attached  to  the  travel  authorization  or 
travel  voucher,  the  traveler  shall  be 
responsible  for  any  additional  costs  resulting 
from  the  use  of  noncontract  service  or 
contract  services  that  violate  the  order  of 
carrier  succession.  The  additional  costs  shall 
be  the  difference  between  the  unauthorized 
contract  or  noncontract  air  service  used  and 
the  lowest  appropriate  contract  fare 
applicable  under  this  regulation. 

13.  Contract  airline  city-pairs  report,  a.  For 
the  12-month  period  commencing  October  1. 
1982,  heads  of  agencies  shall  submit  three 
reports  on  airline  services  used  between  city- 
pairs  listed  in  the  Federal  Travel  Directory. 


The  first  report  will  cover  October  through 
January:  the  second.  February  through  May: 
and  the  third.  |une  through  September  Each 
report  shall  be  submitted  within  30  calendar 
days  following  the  close  of  the  reporting 
period.  Negative  reports  are  required.  Reports 
shall  be  sent  to  General  Services 
.'\dministration.  Office  of  Transportation 
Washington.  DC  20406.  Interagency  Report 
Number  0242-GSA-XX.  having  an  expiration 
date  of  |uly  31.  1985.  has  been  assigned  tii 
this  report  in  accordance  with  FPMR  101- 
11.11. 

b.  Using  the  format  set  forth  m  dttachment 
A.  agencies  shall  furnish  reports  containing 
the  following  information: 

(1)  Name  of  submitting  agency  or 
department: 

(2)  A  listing  of  each  city-pair  traveled  by 
air  during  the  reporting  period: 

(3)  The  total  number  of  trips  taken  between 
each  city-pair  listed  (specify  one-way  or 
round  trip): 

(4)  The  total  number  of  trips  taken  between 
each  city-pair  listed  for  which  contract  fares 
were  applied  (specify  one-way  or  round  trip); 

(5)  Total  savings  resulting  from  the  use  of 
contract  fares  on  each  city-pair  listed 
(compute  the  difference  between  the  contract 
fares  and  the  published  applicable  tariff  or 
noncontract  fares  for  the  class  of  service  that 
normally  would  have  been  used); 

(6)  Reasons  for  not  using  the  specified 
contract  air  carriers  (show  total  number  of 
trips  for  each  reason  noted  in  attachment  A); 
and 

(7)  Other  remarks  as  considered 
appropriate. 

14.  The  Federal  Travel  Directory.  Under 
the  terms  of  the  airline  contract,  fares  may 
change  during  the  contract  period.  Also, 
during  the  period  of  the  contracts,  city-pairs 


may  be  added  or  dropped   Accordingly, 
contract  fares  and  the  cit\-pairs  are  not 
published  in  this  regulation,  but  are  published 
by  GSA  in  the  Federal  Travel  Directory, 
Government  employees  should  order  copies 
of  the  Federal  Travel  Directory  through  their 
appropriate  headquarter  administrative 
office   Single  copies  may  also  be  obtained 
from  the  Superintendent  of  Documents,  U.S, 
Government  Printing  Office.  Washington,  DC 
20402,  Telephone  (202)  783-3238  Agencies 
are  reminded  to  verify  the  contract  fare  with 
the  contract  airhne  at  the  time  reservations 
are  confirmed. 

15.  Collective  agreements  This  regulation 
shall  not  be  interpreted  to  nullify  any  valid, 
negotiated  agreement  between  management 
and  a  union  covering  the  provision  of 
employee  travel  in  effect  on  the  effective  date 
of  this  regulation.  Upon  the  expiration  of 
agreements  exempted,  the  provisions  of  this 
regulation  shall  apply. 

16.  Comments.  Comments  and 
recommendations  concerning  the  use  of  this 
regulation  and  its  provisions  may  be 
submitted  to  the  General  Services 
Administration,  Office  of  Transportation, 
Washington.  DC  20406. 

17.  Cancellation.  FPMR  Temporary 
Regulation  .^-19  and  supplements  thereto  are 
canceled. 

18.  Effect  on  other  directives.  All 
references  to  FPMR  Temporary  Regulation 
A-19  in  the  Federal  Travel  Regulations  (41 
CFR  Part  101-7)  shall  be  changed  to  refer  to 
this  regulation. 

Ray  Kline, 

Ac  .',','je  .Administrctorof  General  Services. 

BtU-ING  COO£  U20-AM-C 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  0 

(FCC  82-500] 

Commission  Organization;  Revision  of 
the  Commission's  Rules  Pertaining  to 
National  Security  Information 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  action  revises  and 
retitles  Subpart  D,  Fart  0  of  the 
Commission's  Rules  pertaining  to  the 
Mandatory  Declassification  of  National 
Security  Information. 

The  revision  informs  members  of  the 
public  of  the  procedures  to  be  followed 
in  submitting  requests  for 
declassification  and  establishes  internal 
processing  and  disposition  procedures 
for  such  requests. 

This  action  is  taken  by  the 
Commission  in  order  to  comply  with  the 
procedural  requirements  of  Executive 
Order  12356,  National  Security 
Information. 

DATE:  Effective:  November  12,  1982. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  DC.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fred  J.  Goldsmith,  Office  of  the 
Managing  Director,  [202]  632-7143. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subiects  in  47  CFR  Part  0 

Classified  information. 
Adopted:  November  9, 1982. 
Released:  November  12.  1982. 

1,  Executive  Order  12356,  National 
Security  Information,  requires  that 
agencies  which  handle  classified 
information  promulgate  regulations 
identifying  the  information  to  be 
protected,  prescribe  classification, 
downgrading,  declassification  and 
safeguarding  procedures,  and  establish 
a  monitoring  system  to  ensure 
compliance.  The  Executive  Order  further 
requires  that  those  portions  of  the 
regulations  which  affect  members  of  the 
public  be  published  in  the  Federal 
Register. 

2.  To  comply  with  the  latter 
requirement  of  the  Executive  Order,  we 
are  hereby/evising  and  retitling  Subpart 
D,  Part  0,  of  the  rules.  The  revision  is 
set  out  in  the  attached  Appendix. 
Because  the  Order  concerns  only 
Commission  policies  and  procedures 
and  implements  Executive  Order  12356, 
the  prior  notice  and  effective  date 


provisions  of  5  U.S.C.  553  are 
inapplicable.  Authority  for  adoption  of 
this  revision  is  contained  in  Section  4(i) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and  Executive 
Order  No.  12356. 

3.  Accordingly,  it  is  ordered,  effective 
November  12,  1982.  that  Part  0  of  the 
Rules  and  Regulations  is  revised  as  set 
out  in  the  Appendix  attached  hereto. 

(Sees.  4,  303.  48  Stat.,  as  amended.  1066.  1082: 
47  U.S.C.  154,303.) 

Federal  Communications  Commission. 
William  J.  Tricarico, 

Secretary. 

.Appendix 

Subpart  D,  Part  0  of  Chapter  1  of  Title 
47  of  the  Code  of  Federal  Regulations  is 
revised  to  read  as  follows: 

Subpart  D— Mandatory 
Declassification  of  National  Security 
Information 

Sec. 

0.501     General 

0.502     Purpose 

0.503     Submission  of  requests  for  mandatory 

declassification  review, 
0.504     Processing  requests  for 

declassification. 
0.505     Fees  and  charges. 
0.506     FOIA  and  Privacy  Act  requests. 

Authority:  Sees,  4(1).  303(r). 
Communications  Act  of  1934.  as  amended  (47 
•L',S.C,  154(i)  and  303(r)). 

§  0.501     General. 

Executive  Order  12356  requires  that 
information  relating  to  national  secunt\ 
be  protected  against  unauthorized 
disclosure  as  long  as  required  b\ 
national  security  considerations.  The 
Order  also  provides  that  all  information 
classified  under  Executive  Order  12356 
or  predecessor  orders  be  subject  to  a 
review  for  declassification  upon  receipt 
of  a  request  made  by  a  United  States 
citizen  or  permanent  resident  alien,  a 
federal  agency,  or  a  state  or  local 
government. 

§  0.502    Purpose. 

This  subpart  prescribes  the 
procedures  to  be  followed  in  submitting 
requests,  processing  such  requests, 
appeals  taken  from  denials  of 
declassification  requests  and  fees  and 
charges. 

§  0.503    Submission  of  Requests  for 
Mandatory  Declassification  Review. 

(a)  Requests  for  mandatory  review  of 
national  security  information  shall  be  in 
writing,  addressed  to  the  Managing 
Director,  and  reasonably  describe  the 
information  sought  with  sufficient 
particularity  to  enable  Commission 
personnel  to  identify  the  documents 


containing  that  information  and  be 
reasonable  in  scope. 

(b)  When  the  request  is  for 
information  originally  classified  by  the 
Commission,  the  Managing  Director 
shall  assign  the  request  to  the 
appropriate  bureau  or  office  for  action. 

(c)  Requests  related  to  information. 
either  derivatively  classified  by  the 
Commission  or  originally  classified  by 
another  agency,  shall  be  forwarded, 
together  with  a  copy  of  the  record,  \u  the 
originating  agency.  The  transmittal  may 
contain  a  recommendation  for  action. 

§  0.504     Processing  Requests  for 
Declassification. 

(a)  Responses  to  mandatory 
declassification  review  requests  shall  be 
governed  by  the  amount  of  search  and 
review  time  required  to  process  the 
request.  A  final  determination  shall  be 
made  within  one  year  from  the  date  of 
receipt  of  the  request,  except  in  unusual 
circumstances. 

(b)  Upon  a  determination  by  the 
bureau  or  office  that  the  requested 
material  originally  classified  by  the 
Commission  no  longer  warrants 
protection,  it  shall  be  declassified  and 
made  available  to  the  requester,  unless 
withholding  is  otherwise  authorized 
under  law. 

(c)  If  the  information  may  not  be 
declassified  or  released  in  whole  or  in 
part,  the  requester  shall  be  notified  as  to 
the  reasons  for  the  denial,  given  notice 
of  the  right  to  appeal  the  denial  to  the 
Classification  Review  Committee,  and 
given  notice  that  such  an  appeal  must  be 
filed  Within  60  days  of  the  date  of  denial 
in  order  to  be  considered. 

(d)  The  Commission's  Classification 
Review  Committee,  consisting  of  the 
Managing  Director  (Chairman),  the 
General  Counsel  or  his  designee,  and 
the  Chief.  Internal  Review  and  Security 
Division,  shall  have  authority  to  act, 
within  30  days,  upon  all  appeals 
regarding  denials  of  requests  for 
mandatory  declassification  of 
Commission-originated  classifications. 
The  Committee  shall  be  authorized  to 
o\errule  previous  determinations  m 
whole  or  in  part  when,  in  its  judgment 
continued  classification  is  no  longer 
required.  If  the  Committee  determines 
that  continued  classification  is  required 
under  the  criteria  of  the  Order,  the 
requester  shall  be  prnmpth  notified  and 
advised  that  an  application  for  review 
may  be  filed  with  the  Commission 
pursuant  to  47  CFR  1,115. 

§  0.505    Fee  and  Charges. 

(a)  The  Commission  has  designated  a 
contractor  to  make  copies  of 
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Commission  records  and  offer  them  for 
sale  (See  §0.465). 

(b)  An  hourly  fee  is  charged  for 
recovery  of  the  direct  costs  of  searching 
for  requested  documents  (See  §  0.466). 

§  0.506    FOIA  and  Privacy  Act  Requests. 

Requests  for  declassification  that  are 
submitted  under  the  provisions  of  the 
Freedom  of  Information  Act,  as 
amended,  (See  §  0.461),  of  the  Privacy 
Act  of  1974,  (See  §  0.554)  shall  be 
processed  in  accordance  with  the 
provisions  of  those  Acts. 

|FR  Doc.  82-32177  Filed  ll-2+-«2,  8:45  am) 
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47  CFR  Parts  0,  1,  13 

[FCC  82-5011  1 

U.S.  Citizenship  Eligibility 
Requirements  for  Commercial  Radio 
Operators 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission  amends  its 
rules,  47  CFR  Part  0,  47  CFR  Part  1.  and 
47  CFR  Part  13.  to  remove  U.S. 
citizenship  as  an  eligibility  requirement 
for  commercial  radio  operator  licenses 
This  action  was  necessary  to  conform 
the  Commission's  Rules  to  the 
provisions  of  Pub.  L.  97-259,  enacted 
September  13, 1982. 
EFFECTIVE  DATE:  November  26,  1962. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  D,C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bamett  C.  Jackson,  jr.,  (202)  632-7240. 

or 
Lawrence  Clance,  (202)  632-7591. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  I 

47  CFR  Part  0 

Organization  and  functions. 

47  CFR  Part  1 

Administrative  practice  and 
procedure. 

47  CFR  Part  13 
Commercial  radio  operator's  licenses. 
Adopted:  November  9. 1982 
Released:  November  12.  1982. 
By  the  Commission. 

1.  On  September  13. 1982,  Pub.  L.  97- 
259  amended  Section  303(1]  of  the 
Communications  Act  of  1934  authorizing 
the  Commission  to  issue  commercial 
radio  operator  licenses  to  "persons  who 
are  found  to  be  qualified  by  the 
Commission  and  who  otherwise  are 


legally  eligible  for  employment  in  the 
United  States."  Previously,  that  section 
authorized  the  Commission  to  issue 
commercial  radio  operator  licenses  only 
to  U.S.  citizens,  U.S.  nationals,  and 
citizens  of  the  Trust  Territory  of  the 
Pacific  Islands,  with  certain  exceptions 
in  the  case  of  alien  aircraft  pilots  and 
alien  radio  station  licensees. 

2.  We  are  revising  our  rules  to 
conform  to  the  amended  provisions  of 
Section  303  of  the  Communications  Act. 
We  are  also  making  certain  editorial 
revisions  to  Part  13  of  our  Rules  to 
improve  readability. 

3.  Because  these  rule  amendments  are 
made  to  conform  with  the 
Communications  Act  of  1934,  as 
amended,  we  find  that  prior  notice  and 
public  procedure  are  unnecessary.  (5 
U.S.C.  553(b)(3)(B))  Furthermore,  as  the 
rule  amendments  adopted  herein  relieve 
a  restriction,  we  are  designating  that 
these  rule  amendments  shall  become 
effective  upon  publication  in  the  Federal 
Register.  (47  U.S.C.  408)  (5  U.S.C.  553(d)) 

4  Accordingly,  it  is  ordered.  That 
Parts  0,  1,  and  13  of  Title  47  of  the  Code 
of  Federal  Regulations  are  amended  as 
set  forth  in  the  Appendix  attached 
hereto.  This  action  is  taken  pursuant  to 
Sections  4(1)  and  303(r)  of  the 
Communications  Act,  as  amended.  (47 
U.S.C.  154(1)  and303(r)). 

5.  For  information  on  this  matter 
contact  B.  C.  "Jay"  Jackson.  Jr.,  Regional 
Services  Division.  FCC,  Washington, 
DC.  20554,  (202)632-7240. 

(Sees.  4.  303,  48  Stat.,  as  amended.  1066.  1082: 
47  U.S.C.  154.  303) 

Federal  Communications  Commission. 
William  J.  Tricarico, 

Secrp'nry 

.Appendix 

PART  0— [A»/IENDED) 

A.  Part  0  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows. 

1.  Section  0.483  is  revised  to  read  as 
follows: 

§  0.483    Applications  for  amateur  or 
commercial  radio  operator  licenses. 

(a)  Application  filing  procedures  for 
amateur  radio  operator  licenses  are  set 
forth  in  Part  97  of  this  chapter. 

(b)  Application  filing  procedures  for 
commercial  radio  operator  licenses  are 
set  forth  in  Part  13  of  this  chapter. 
Detailed  information  about  application 
forms,  filing  procedures,  and  places  to 
file  applications  for  commercial  radio 
operator  licenses  is  contained  in  the 
bulletin  "Commercial  Radio  Operator 
Licenses  and  Permits."'  This  bulletin  is 
available  from  any  Commission  field 


office  or  the  FCC,  Washington,  D.C. 
20554. 

2.  Section  0.485  is  revised  to  read  as 
follows: 

§  0.485    Amateur  and  commercial  radio 
operator  examinations. 

Written  examinations  and  Morse 
telegraphy  examinations  are  conducted 
at  prescribed  intervals  or  by 
appointment  at  locations  specified  in  the 
Commission's  current  examination 
schedule,  copies  of  which  are  available 
from  any  Commission  field  office  or 
from  the  FCC,  Washington,  D.C.  20554. 

PART  1— [AMENDED] 

B.  Part  1  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  Section  1.77  is  amended  by  revising 
paragraph  (h)  as  follows: 

§  1.77    Detailed  application  procedures; 
cross  references. 

*         *         *         1^         * 

(h)  Rules  governing  applications  for 
commercial  radio  operator  licenses  are 
set  forth  in  Part  13  of  this  chapter. 

2.  Section  1.83  is  revised  to  read  as 
follows: 

§  1.83    Applications  for  radio  operator 
licenses. 

(a)  Application  filing  procedures  for 
amateur  radio  operator  licenses  are  set 
forth  in  Part  97  of  this  chapter. 

(b)  Application  filing  procedures  for 
commercial  radio  operator  licenses  are 
set  forth  in  Part  13  of  this  chapter. 
Detailed  information  about  application 
forms,  filing  procedures,  and  places  to 
file  applications  for  commercial  radio 
operator  licenses  is  contained  in  the 
bulletin  "Commercial  Radio  Operator 
Licenses  and  Permits."  This  bulletin  is 
available  from  any  Commission  field 
office  or  from  the  FCC,  Washington, 
DC.  20554. 

3.  Section  1.84  is  amended  by  revising 
paragraph  (a),  and  removing  paragraphs 
(b)  and  (c).  as  follows: 

§  1.84    Procedure  with  respect  to 
commercial  radio  operator  applications. 

(a)  Upon  acceptance  of  an  application 
for  a  commercial  radio  operator  license, 
filed  in  accordance  with  Part  13  of  this 
chapter,  an  examination,  if  required,  is 
conducted.  If  the  applicant  is  found 
qualified  and  eligible  in  all  respects,  the 
license  will  be  issued.  If  additional 
information  is  necessary  to  determine 
an  apphcant's  qualifications  or 
eligibility,  or  if  it  appears  that  a  grant  of 
an  application  would  not  serve  the 
public  interest,  the  applicant  will  be 
notified  in  writing  and  given  an 
opportunity  to  provide  additional 
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pertinent  information  in  writing.  If,  from 
the  information  available,  it  appears 
that  the  applicant  is  not  qualified  or  is 
ineligible,  or  that  a  grant  of  the 
application  would  not  serve  the  public 
interest,  the  applicant  will  be  advised 
thereof  in  writing  and  given  an 
opportunity  to  request,  within  a 
specified  period  of  time,  that  the 
application  be  set  for  hearing.  If  the 
applicant  does  not  request,  within  the 
specified  period,  that  the  application  be 
set  for  hearing,  the  application  will  be 
denied. 

(b)  [Deleted] 

(c)  (Deleted] 


PART  13— [AMENDED] 

C.  Part  13  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  Section  13.3  is  revised  to  read  as 
follows: 

§  13.3    Holding  of  more  than  one 
commercial  radio  operator  license. 

(a)  No  person  may  hold  two  or  more 
commercial  radiotelegraph  operator 
licenses  at  the  same  time. 

(b)  No  person  may  hold  two  or  more 
commercial  radiotelephone  operator 
licenses  at  the  same  time,  except  as 
provided  in  paragraphs  (c)  and  (d)  of 
this  section. 

(c)  Each  person  who  is  legally  eligible 
for  employment  in  the  United  States 
may  hold  one  Marine  Radio  Operator 
Permit  and  one  Restricted 
Radiotelephone  Operator  Permit  at  the 
same  time,  if  necessary. 

(d)  Each  person  who  is  not  legally 
eligible  for  employment  in  the  United 
States,  and  certain  other  persons  who 
were  issued  permits  prior  to  September 
13, 1982,  may  hold  two  Restricted 
Radiotelephone  Operator  Permits  at  the 
same  time,  as  each  permit  may 
authorize  the  operation  of  a  particular 
station  or  class  of  stations. 

2.  Section  13.4  is  amended  by  revising 
paragraphs  [a]  and  (b),  and  by  removing 
paragraph  (c),  as  follows: 

§  13.4    Term  of  licenses. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  commercial  radio 
operator  licenses  will  normally  be 
issued  for  a  five-year  term. 

(b)  Restricted  Radiotelephone 
Operator  Permits  issued  to  persons 
legally  eligible  for  employment  in  the 
United  States  will  normally  be  issued 
for  a  term  concurrent  with  the  lifetime  of 
the  holder.  The  terms  of  all  such 
Restricted  Radiotelephone  Operator 
Permits  issued  prior  to  November  15, 
1953.  which  were  outstanding  on  that 


date,  were  extended  to  encompass  the 
lifetimes  of  such  operators. 

3.  Section  13.5  is  amended  by  revising 
paragraph  (a)  as  follows: 

§  13.5    Eligibility  for  new  license. 

(a)  The  following,  if  found  qualified  by 
the  Commission,  may  be  issued 
commercial  radio  operator  licenses: 

(1)  Any  person  legally  eligible  for 
employment  in  the  United  States, 
including  all  U.S.  citizens.  U.S. 
nationals,  and  citizens  of  the  Trust 
Territory  of  the  Pacific  Islands. 

(2)  Any  person,  for  the  sole  purpose  of 
operating  aircraft  radio  stations,  who 
holds: 

(ij  A  valid  United  States  pilot 
certificate:  or, 

(ii)  A  foreign  aircraft  pilot  certificate 
valid  in  the  United  States,  provided  that 
the  foreign  government  involved  has 
entered  info  a  reciprocal  agreement 
under  which  such  foreign  go\'ernmeni 
does  not  impose  any  similar  requirement 
relating  to  eligibility  for  employmen! 
upon  citizens  of  the  United  States. 

(3)  Any  person  who  holds  a  Federal 
Communications  Commission  radio 
station  license,  for  the  sole  purpose  of 
operating  that  station. 

■         ♦         *         *         * 

4.  Section  13.11  is  revised. to  read  as 
follows: 

§  13.11     Application  filing  procedures. 

(a)  Detailed  information  about 
application  forms,  filing  procedures  and 
places  to  file  applications  for 
commercial  radio  operator  licenses  is 
contained  in  the  bulletin  "Commercial 
Radio  Operator  Licenses  and  Permits." 
This  bulletin  is  available  from  any 
Commission  field  office  or  from  the  FCC. 
Washington.  D.C.  20554. 

(b)  Applications  for  commercial  radio 
operator  licenses  will  be  processed  in 
accordance  with  the  rules  and 
regulations  in  effect  on  the  date  filed. 

5.  Section  13.22  is  amended  by 
revising  paragraph  (g)  as  follows: 

§  13.22     Examination  requirements. 

*  *  •  *  • 

(g)  Restricted  Radiotelephone 
Operator  Permit.  .No  examination  is 
required  for  this  permit.  In  lieu  thereof 
each  applicant  will  certify  that  he  or 
she: 

(1)  Is  legally  eligible  for  employment 
in  the  United  States:  or,  if  not  so  eligible, 
holds  an  aircraft  pilot  certificate  valid  in 
the  United  States  or  an  FCC  radio 
station  license  in  his  or  her  name: 

(2)  Can  speak  and  hear: 

(3)  Can  keep,  at  least,  a  rough  written 
log:  and, 

(4)  Is  familiar  with  provisions  of 
applicable  treaties,  laws,  rules,  and 


regulations  which  govern  the  radio 
station  he  or  she  will  operate 

6.  Section  13.23  is  revised  to  read  as 
follows: 

§  13.23     Examination  procedures. 

(a)  Applicants,  when  taking 
examinations  for  commercial  radio 
operator  licenses,  shall  comply  with  the 
examination  instructions  printed  on  the 
examination  booklet 

(b)  Written  pxamin.itions  shall  be  in 
English,  except  when  waived  under 
authority  delegated  in  §  0.314. 

(c)  In  the  c;ase  of  a  blind  applicant,  the 
examination  questions  may  be  read 
orally  by  a  person  chosen  by  the 
Commission,  and  the  blind  applicant 
may  answer  orally.  A  blind  applicant 
wishing  to  use  this  procedure  must  make 
arrangements  with  the  appropriate  field 
office  at  least  two  weeks  prior  to  the 
date  on  which  the  examination  is 
desired. 

7.  Section  13.28  is  amended  by 
revising  paragraphs  (a)  and  (b)  as 
follows: 

§  13.28     License  renewals. 

(a)  Commercial  radio  operator 
licenses  issued  for  five  year  terms  may 
be  renewed,  by  proper  application,  at 
any  time  during  the  last  year  of  the 
license  term  or  during  a  one-year  grace 
period  following  expiration.  Expired 
licenses  are  not  valid  during  the  grace 
period. 

(b)  There  are  no  service  or 
examination  requirements  for  renewals. 
«         «        *        •        * 

8.  Section  13.71  is  revised  to  read  as 
follows: 

§  13.71     Duplicate  or  replacement  licenses 

(a)  The  holder  of  a  commercial  radio 
operator  license  which  has  been  lost. 
mutilated,  or  destroyed  may  obtain  a 
duplicate  license  document  by  filing  an 
application,  with  a  written  explanation 
as  to  the  circumstances  involved  in  the 
loss,  mutilation,  or  destruction  of  the 
original  license. 

(bj  The  holder  of  a  commercial  radio 
operator  license  whose  name  is  legally 
changed,  or  whose  physical  description 
IS  significantU  altered.  ma\'  obtam  a 
replacement  license  b>'  filing  an 
application  with  a  written  explanation 
as  to  the  change  requested 

9  Section  13,76  is  revised  to  read  as 
follows: 

§  13.76     Limitation  on  certain  Restricted 
Radiotelephone  Operator  Permits. 

(a|  A  Restricted  Radiotelephone 
Operator  Permit  issued  to  an  aircraft 
pilot  who  IS  not  legally  eligible  for 
employment  in  the  United  Slates  is  valid 
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only  for  operation  of  radio  stations  on 
aircraft. 

(b)  A  Restricted  Radiotelephone 
Operator  Permit  issued  to  a  person 
under  the  waiver  provision  of  Section 
303(1)(2)  of  the  Communications  Act  of 
1934,  as  amended,  is  valid  only  for  the 
operation  of  radio  stations  for  which 
that  person  is  the  station  licensee. 

IFR  Doc- 82-32467  Filed  Il-24-8i  8:45  ami 
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47  CFR  Part  22 


I 


[G«n.  Docket  No.  80-183;  RM-2365;  RM- 
2750;  RM-3047;  RM-3068;  FCC  82-503] 

Public  Mobile  Radio  Services;  Allocate 
Spectrum  In  a  Certain  MHz  Band  and 
To  Establish  Other  Rules,  Policies,  and 
Procedures  for  One-Way  Paging 
Stations  in  the  Domestic  Public  l^nd 
Mobile  Radio  Service 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  Rule  (Memorandum 
Opinion  and  Order  on 
Reconsideration — Part  1). 

summary:  The  Commission  has  issued 
its  Memorandum  Opinion  and  Order  on 
Reconsideration  (Part  1)  of  its  Report 
and  Order,  in  General  Docket  80-183,  89 
FCC  2d  1337,  47  FR  24557  (June  7,  1982). 
which  allocated  3  MHz  of  spectrum  from 
929-932  MHz  for  private  and  common 
carrier  one-way  paging  systems.  The 
petitions  raise  issues  dealing  with  both 
local,  non-network  (regional  or 
nationwide]  paging.  The  Order  pertains 
exclusively  to  the  common  carrier  local, 
non-network  frequencies.  It  defers 
resolution  of  the  inter-city,  network 
paging  issues  to  a  subsequent  Order 
because  those  issues  are  more  complex 
and  require  further  consideration.  Need 
showing  requirements  have  been 
retained  for  incumbent  common  carriers 
requesting  an  initial  900  MHz  frequency, 
and  a  forty-mile  separation  criterion  has 
been  adopted  for  purposes  of 
determining  whether  an  applicant  must 
demonstrate  need  for  an  initial  or 
subsequent  900  MHz  frequency  because 
we  believe  it  will  promote  competition 
and  result  in  spectrum  efficiency.  In 
addition,  the  submissions  of 
§  22.115(j)(8)  topographic  maps  and 
S  22.115  profile  graphs  were  waived  for 
900  MHz  common  carrier  paging 
applications. 

EFFECTIVE  DATE:  December  27, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lisa  Wershaw,  Common  Carrier  Bureau, 
(202)  632-6450. 


SUPPLEMENTARY  INFORMATION: 
Ust  of  Subjects  in  47  CFR  Part  22 

Communications  common  carriers. 
Mobile  radio  service. 
Memorandum  Opinion  and  Order  on 
Reconsideration  (Part  1) 

Adopted  November  16. 1982. 

Released  November  16.  1982. 

I.  Preliminary  Statement 

1.  We  have  before  us  informal 
comments  and  four  petitions  for 
reconsideration  '  of  our  First  Report  and 
Order  (the  Order]  in  General  Docket  80- 
183  -  allocating  3  MHz  of  spectrum  '  for 
private  and  common  carrier  one-way 
pagmg  systems.* The  petitions  identify 
four  substantive  issues:  the  necessity  for 
need  showings  by  existing  carriers  for 
initial  900  MHz  frequencies;  definition  of 
a  market;  network  paging  policies  and 
procedures;  and  Federal  preemption  of 
state  entrance,  exit  and  rate  regulations 
for  the  network  paging  frequencies.^ 

2.  The  first  two  issues  pertain  to  non- 
network  paging,  while  the  second  two 
relate  exclusively  to  network  paging.^ 
Our  review  of  the  petitions  reveals  that 
the  non-network  issues  can  be  handled 
fairly  easily,  but  the  network  issues  will 
take  more  time  to  resolve.  Rather  than 
delay  action  on  the  non-network  issues, 
we  have  decided  to  treat  them 
separately.  Therefore,  this  Order  will 
resolve  only  the  non-network  issues  and 
applications  for  those  frequencies  will 
be  accepted  on  December  1,  1982,  as 
established  in  our  August  5,  1982, 
Mpmorandum  Opinion  and  Order.  47  FR 
35203  (August  13.  1982).  While  we 
anticipate  expeditious  resolution  of  the 
network  paging  issues,  it  is  unlikely  that 


Petitions  were  filed  by  Telocator  Network  of 
Amenca  (Telocator).  Mobile  Communicalions 
Corporation  of  America  (MCCA);  Page  Amenca 
Communications.  Inc.  (PaRe  Amenca);  and  Beep- 
Beep  Page,  Inr.  (Beep-Beep  Page).  Informal 
comments  were  filed  by  American  Telephone  and 
Telegraph  Company  (.ATST)  and  United  Telephone 
System.  Inc  (LTSI 

'89  FCC  2d  1337  4-  F"K  24557  (1982], 

'One  MHz  (forty  25  KHz  frequencies)  was 
allocated  for  pnvate  radio  systems,  one  MHz  was 
put  in  reserve  for  advanced  technology  paging 
systems  and  one  MHz  was  allocated  for  common 
earner  paging  systems 

'This  order  pertains  exclusively  to  the  common 
carrier  frequencies.  931  0125-931.9875  MHz.  The 
Commission  dealt  with  the  private  radio  frequencies 
in  its  Second  Report  and  Order  47  FR  39502 
(September  8.  1982). 

*  Telocator  also  requested  deferral  of  the  initial 
Tiling  date  for  900  MHz  applications.  On  August  5. 
1982.  the  filing  date  was  extended  from  September  7 
•o  December  1,  1982.  Memorandum  Opinion  and 
Order  47  FR  35203  (August  3,  1982),  therefore  this 
issue  IS  moot 

•Three  of  the  forty  900  MHz  paging  channels 
allocated  to  the  Common  Carrier  Bureau  were 
designated  exclusively  for  inter-city,  "network" 
(regional  and  nationwide)  paging.  The  remaining 
thirty  seven  channels  will  be  utilized  for  local  or 
"non-network"  paging 


Commission  approval  and  public  release 
can  be  accomplished  before  the 
December  1,  filing  date.  Therefore,  we 
will  defer  the  date  for  accepting  network 
applications  until  30  days  after  the 
Order  addressing  those  issues  is 
published  in  the  Federal  Register. 

3.  As  discussed  below,  we  have 
decided  to  retain  the  need  showing 
requirements  for  existing  carriers,  but 
we  will  adopt  a  forty  mile  separation 
criterion  for  purposes  of  determining 
whether  an  applicant  is  entitled  to  an 
initial  or  subsequent  one-way  paging 
frequency  in  a  market  without 
demonstrating  need.  On  our  own 
motion,  we  will  eliminate  the 
submission  of  certain  engineering  data 
with  respect  to  900  MHz  applications. 

II.  Discussion 

.4.  Need  for  Service 

4.  We  had  traditionally  required 
common  carrier  applicants  for  one-way 
paging  frequencies  to  demonstrate  a 
public  need  for  service.'  In  our  First 
Report  and  Order,  we  eliminated  the 
submission  of  need  showings  by 
applicants  for  initial  paging  frequencies 
in  a  market.  This  policy  applies  to  all 
paging  frequencies,  not  only  frequencies 
in  the  900  MHz  band.  However,  to 
safeguard  against  inefficient  use  of  the 
spectrum,  we  proposed  to  authorize  no 
more  than  a  single  paging  frequency  at  a 
time.  We  took  this  action  in  light  of  the 
clear  public  need  for  additional  one-way 
paging  services  and  the  determination 
that  the  preparation  and  submission  of 
initial  public  need  showings  were  time 
consuming,  administratively 
burdensome  and  unnecessary  to  further 
the  public  interest.' We  concluded  that  a 
general  policy  in  favor  of  new  entry  in 
the  one-way  paging  industry  would  best 
serve  the  public  interest,  convenience 
and  necessity. 

5.  However,  we  decided  to  retain  need 
demonstrations  for  incumbent  paging 
licensees  who  apply  for  a  new  or 
additional  frequency  in  a  market. 
Therefore,  pursuant  to  §  22.516  of  our 
Rules,  after  authorization  for  one  paging 


'The  need  standards  which  have  been  applied  to 
applications  for  an  initial  frequency  evolved 
primarily  out  of  two  cases.  Long  Island  Paging,  30 
FCC  2d  405  (1971),  and  New  York  Telephone  Co..  47 
FCC  2d  488,  recon.  denied,  49  FCC  2d  264  (1974) 
affd  sub  nom.  Pocket  Phone  Broadcast  Service.  Inc. 
V.  FCC,  538  F.  2d  447  (DC.  Cir.  1976).  Past 
Commission  practice  had  been  to  require  applicants 
for  an  initial  frequency  to  submit  a  public  need 
survey,  with  demographic  and  commercial 
information  being  accepted  to  supplement  the  need 
survey. 

*  It  was  determined  that  public  need  showings  for 
one  initial  frequency  often  provoked  petitions  to 
deny  that  delayed  service  while  amendments  to  the 
applications  invariably  cured  any  deficiencies 
raised  in  the  petitions. 
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frequency  in  a  market  is  obtained,  a 
licensee  may  apply  for  an  additional 
frequency  in  that  market  only  if  it 
supplies  a  traffic  load  study  which 
demonstrates  that  the  existing  paging 
facility  is  insufficient  to  meet  increased 
demand. 

6.  We  rejected  commenters' 
arguments  that  existing  carriers  should 
have  the  same  opportunity  to  enter  the 
900  MHz  market  as  new  carriers.  We 
concluded  that  allowing  an  existing 
carrier  a  900  MHz  frequency  without 
demonstrating  need  would  result  in 
inefficient  use  of  the  new  frequencies 
and  would  frustrate  our  policy 
encouraging  new  carriers  in  the  market 
and  creating  a  wide  range  of  user 
choices. 

7.  In  its  petition,  Telocator  argues  and 
AT&T  agrees  that  all  applicants,  both 
new  and  existing  carriers  in  a  market, 
should  be  permitted  to  apply  for  an 
initial  900  MHz  paying  channel  without 
demonstrating  need.  Telocator  contends 
that  our  discussion  of  warehousing  in 
the  First  Report  and  Order,  which 
justifies  elimination  of  need  showings 
for  new  entrants  in  a  market,  is  an 
equally  compelling  argument  to  support 
eliminating  need  for  all  applicants.  It 
refers  to  the  following  statements  in  the 
First  Report  and  Order  to  support  its 
claim  that  allowing  existing  carriers  in  a 
market  an  initial  900  MHz  channel 
without  demonstrating  need  will  not 
encourage  warehousing  or  inefficient 
use  of  the  frequencies:  "warehousing  is 
linked  to  availability  of  frequencies;  we 
do  not  believe  that  entrepreneurs  would 
undertake  apphcation  and  construction 
costs  absent  need;  and  we  are  unaware 
of  any  warehousing  to  date,"  89  FCC  2d 
1337,  1351  and  1352  (1982). 

8.  Telocator  further  contends  that  the 
allocation  at  900  MHz  was  originally 
sought  to  enable  the  RCC  industry,  for 
the  first  time,  to  provide  high  quality 
tone-voice  service  on  a  significant  scale. 
It  argues  that  to  preclude  existing 
carriers  from  providing  tone-voice 
service,  or  to  force  them  to  demonstrate 
loading  on  a  channel  which  provides 
different  services,  is  both  illogical  and 
inconsistent  with  Commission  policy 
encouraging  competition  and 
diversification  of  service  offerings. 

9.  Moreover,  Telocator  argues  that  to 
the  extent  our  decision  regarding  need 
rests  on  the  assumption  that  the  900 
MHz  band  is  fungible  with  other  paging 
frequencies  or  that  all  types  of  service 
offerings  can  be  readily  intermixed  on  a 
single  paging  network,  these 
assumptions  are  false.  Telocator  states 
that  it  is  more  difficult  to  achieve 
adequate  stability  for  simulcasting  at 
900  MHz  than  at  35  or  43  MHz  (the  low 


band),*  that  noise  at  900  MHz  is  less, 
and  the  cost  of  a  900  MHz  base  station 
transmitter  is  three  times  the  cost  of  its 
counterpart  at  lowband.  Moreover, 
Telocator  claims  that  networks 
employing  simulcasting  often  use  a 
digital  equalization  technology  which 
does  not  pass  audio  signals.  Therefore, 
to  require  licensees  to  intermix  services 
on  the  same  network  would  be  forcing 
carriers  "into  a  competitive  moid, 
whereby  no  carrier  has  the  option  of 
differentiating  its  offerings  on  the  basis 
of  cost,  quality  of  service  or  technical 
innovation." 

10.  Finally.  Telocator  argues  that  the 
First  Report  and  Order's  theory  of 
competition — encouraging  additional 
carriers  in  the  paging  market  to  create  a 
wide  range  of  user  choices — is  both 
narrow  and  in  error.  It  asserts  that  since 
the  paging  market  is  already 
characterized  by  intensive  competition, 
our  focus  on  encouraging  new  entrants 
in  the  paging  market  is  misplaced.  It 
claims  that  our  focus  should  be  on 
whether  the  licensing  policies  are 
unnecessary  or  irrational  obstacles  to 
existing  carriers  in  a  market. 

11.  After  carefully  considering  these 
arguments,  we  affirm  our  finding  that  it 
is  in  the  public  interest  to  require 
existing  carriers  in  a  market  to 
demonstrate  need  for  an  additional 
paging  frequency.  There  are  simply  not 
enough  frequencies  available  for  all 
carriers  interested  in  providing  one-way 
paging  service  to  allow  existing  carriers 
another  frequency  without 
demonstrating  need.  Moreover,  implicit 
in  our  decision  to  retain  need  showings 
for  additional  channels  is  the  finding 
that  there  is  more  incentive  to 
warehouse  additional  frequencies  than 
initial  frequencies.  Therefore,  our 
reasons  for  eliminating  need  showings 
for  initial  channels  are  not  equally 
applicable  here.  We  emphasize  that 
existing  carriers  are  not  being  denied 
entry  into  the  900  MHz  market,  they  are 
merely  being  required  to  demonstrate 
need  for  an  additional  frequency. 

12.  We  reject  Telocator's  argument 
that  the  technical  and  commercial 
characteristics  of  the  900  MHz  band 
render  it  incompatible  with  other  paging 
frequency  service  offerings.  As  a 
practical  matter,  it  is  technically  feasible 
for  a  carrier  to  intermix  tone-voice  and 
tone-alert  service  or  to  employ 
simulcasting  for  voice  paging. '"  It  might 


•  Simulcasting  is  the  transmission  of  information 
from  Ivvo  or  more  base  stations  simultaneously 

'"Paging  equipment  is  currently  available  which 
permits  lone-alert  and  tone-voice  services  on  the 
same  frequency  using  simulcast.  There  are  presently 
wide  area  paging  systems  which  provide  this  dual 
service.  Although  some  networks  use  digital 
equalization  technology  which  does  not  pass  audio 


be  more  expensive  to  intermix  services 
on  a  single  frequency:  however,  it  is  not 
technically  impossible  to  do  so.  as 
Telocator  suggests.  Further,  although 
Telocator  argues  that  only  the  900  MHz 
band  is  suitable  for  high  quality  tone- 
vnice  service,  incumbent  carriers  have 
for  years  had  access  to  V\iV  and  VHF 
channels  which  can  support  high  quality 
tone-voice  ser\ice. 

13.  We  also  reject  Telocator's 
arguments  regarding  its  theon.  of 
competition  In  light  of  the  historic 
scarcity  of  paging  frequencies,  we 
believe  that  competition  would  not  be 
fostered  by  allowing  existing  carriers  to 
obtain  another  frequency  in  a  market 
without  demonstrating  need.  Although 
our  recent  allocations  in  this  proceeding 
and  in  CC  Docket  80-189  (lowband 
r.hannels)  have  alleviated  the  historic 
shortage  to  some  extent,  the  availability 
of  paging  frequencies  remains  a  valid 
concern.  Requiring  need  demonstrations 
is  a  rational  and  practical  method  of 
encouraging  competition,  spectrum 
efficiency  and  technological  and  service 
innovation. 

B.  Definition  of  a  Market 

14.  In  conjunction  with  its  need 
argument.  Telocator  urges  us  to  redefine 
a  market  for  purposes  of  determining 
whether  an  applicant  is  requesting  a 
new  or  additional  frequency  in  an  area. 
.'\s  explained  at)ove.  an  existing  carrier 
must  demonstrate  need.  i.e..  that  its 
existing  facility  is  insufficient  to  meet 
increased  demand,  in  order  to  obtain  an 
additional  frequency  in  a  market. 

15.  Traditionally,  we  have  used  the 
"fifty  percent  overlap"  rule  to  determine 
whether  an  applicant  is  requesting  a 
new  or  additional  frequency  in  an  area. 
If  the  reliable  service  contours  or  43  dBu 
contours  of  two  transmitters  licensed  to 
or  applied  for  by  the  same  carrier 
overlap  by  fifty  percent  or  more,  both 
transmitters  are  deemed  to  be  serving 
the  same  market.  Therefore,  the  channel 
requested  is  treated  as  an  additional 
rather  than  a  new  channel  and  it  must 
be  supported  by  a  need  demonstration. 
Conversely,  if  the  reliable  serv  ice  areas 
do  not  overlap  or  overlap  b\'  less  than 
fifty  percent,  they  are  deemed  to  be 
serving  different  markets  and  a  need 
demonstration  for  the  new  frequency 
would  not  be  required. 

16.  As  stated  above,  the  reliable 
service  area  for  one-wa\  paging  stations 
18  generally  considered  to  be  its  43  dBu 
contour.  However,  in  our  First  Report 
and  Order  we  adopted  a  fixed  twenty 


signals,  these  base  stations  can  bp  rpirofitled  lo 
include  audio  signals  or  replaced  b>  a  base  station 
which  passes  both  audio  and  digital  signals. 
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mile  radius  to  define  the  reliable  service 
area  of  a  900  MHz  paging  station.  We 
concluded  that  twenty  miles  was  a 
realistic,  reliable  standard  because  it  is 
the  approximate  distance  that  a  paging 
signal  travels  from  a  transmitter  site. 
Consequently,  for  purposes  of 
determining  need,  the  fifty  percent 
overlap  rule  would  apply  to  a  fixed 
twenty  mile  service  contour  as  opposed 
to  the  traditional  43  dBu  contour. 

17.  However,  in  its  petition.  Telocator 
requests  that  for  purposes  of 
determining  an  applicant's  initial 
channel  assignment,  we  define  market 
in  terms  of  a  Standard  Metropolitan 
Statistical  Area  (SMSA).  Telocator 
states  further,  that  after  the  initial 
channel  is  loaded  in  accordance  with 

§  22.516.  our  analysis  should  revert  to 
the  fifty  percent  overlap  rule. 
Telocator's  concern  is  that  under  the 
present  900  MHz  rules,  by  judicious 
spacing  of  transmitter  sites  at 
approximately  20-mile  intervals,  the 
same  applicant  can  obtain  a  minimum  of 
three  different  channels  to  serve  the 
same  market  without  having  a  fifty 
percent  overlap  among  the  respective 
service  areas.  It  claims  that  the  adoption 
of  an  SMSA  market  concept  would 
essentially  eliminate  abuse  of  the  fifty 
percent  overlap  rule. 

18.  We  recognize  the  potential  for  an 
applicant  to  lock  up  several  900  MHz 
frequencies  in  a  market, 
notwithstanding  the  fifty  percent 
overlap  rule.  We  agree  with  Telocator 
that  an  alternative  to  the  fifty  percent 
overlap  rule  should  be  adopted. 
However,  instead  of  defining  a  market 
as  Telocator  suggests,  we  will  eliminate 
the  fifty  percent  overlap  rule  with 
respect  to  900  MHz  paging  systems  and 
adopt  a  fixed  forty  mile  separation 
criterion  for  purposes  of  determining 
whether  a  traffic  load  study  must  be 
submitted  to  obtain  an  initial  or 
subsequent  900  MHz  paging  frequency 
in  an  area."  We  have  adopted  a  forty 
mile  separation  criterion  because  the 
reliable  service  area  contour  of  a  base 
station  is  twenty  miles.  Consequently,  if 
we  require  base  stations  to  be  distanced 
by  forty  miles  there  will  not  be  any 
overlap  between  the  twenty  mile 
reliable  service  area  contours  of  these 
stations.  Therefore,  if  an  applicant  for  a 
paging  frequency  attempts  to  distance 
its  proposed  base  station  less  than  forty 
miles  from  a  previously  licensed  base 


"This  policy  should  not  be  confused  with  the 
fixed  70  mile  separation  cnterion  adopted  for 
frequency  reuse  purposes.  To  prevent  interference, 
we  will  not  license  different  applicants  on  the  same 
frequency  unless  base  stations  are  separated  by  "0 
miles.  The  separation  criterion  discussed  above 
pertains  to  the  same  applicant  who  wants  a  new 
frequency  in  a  market. 


station,  the  applicant  must  demonstrate 
need  for  the  additional  channel  pursuant 
to  §  22.516  of  the  Rules.  In  addition,  this 
fixed  mileage  requirement  will  also 
apply  if  a  900  MHz  licensee  wishes  to 
obtain  a  new  or  additional  paging 
system  on  another  paging  frequency  at 
35,  43.  or  150  MHz. 

19.  We  find  that  adoption  of  a  forty 
mile  separation  criterion  for  purposes  of 
determining  whether  an  applicant  is 
requesting  a  new  or  additional 
frequency  in  an  area,  will  best  serve  the 
public  interest.  This  appears  to  be  a 
more  effective  way  to  eliminate  the 
possibility  of  an  applicant  acquiring 
several  900  MHz  frequencies  in  an  area 
than  Telocator's  proposal.  Further,  it  is 
more  easily  administered  than  an  SMSA 
standard.  We  believe  that  a  fixed 
separation  criterion  is  consistent  with 
the  Commission's  desire  to  promote 
competition  among  carriers  and  ensure 
spectrum  efficiency.  Moreover,  it  will 
eliminate  'he  economic  burden  to  the 
applicant  and  the  administrative 
workload  to  the  Commission  associated 
with  preparing  and  analyzing 
engineering  contour  studies.  Finally,  the 
public  will  benefit  by  the  Commission's 
expeditious  authorization  of  service. 

C.  Technical  Matters 

20.  We  have  decided  to  waive  the 
requirements  that  certain  engineering 
data  be  submitted  with  900  MHz 
applications.  Our  First  Report  and 
Order  adopted  a  20  mile  reliable  service 
area  definition  and  a  fixed  70  mile 
separation  criterion  to  determine 
frequency  reuse  instead  of  relying  on 
interference  studies.  Therefore,  the 
topographic  maps  presently  required  by 
§22.115(11(8)  and  the  profile  graphs 
required  by  §  22.115  of  the  Rules  need 
not  be  submitted  with  900  MHz  paging 
applications.  Fiowever.  should  the 
Commission  need  these  maps  and 
graphs  in  the  future,  the  applicant  will 
be  responsible  for  providing  them  at  that 
time.  Moreover,  the  maps  required  to  be 
submitted  with  the  applicaUon  should 
be  U.S.  Geological  Survey  maps  with  a 
scale  of  1:250,000  (full  scale  reductions 
are  not  permitted)  depicfing  each  base 
station  site  and  its  respective  service 
area  contour.  The  map  must  also 
indicate  latitude  and  longtitude.  These 
maps  are  necessary  to  provide  us  with  a 
perspective  of  the  applicant's  system 
design  and  will  enable  us  visually  to 
determine  if  there  is  overlap  between 
service  area  contours.  Notice  and 
comment  are  not  required  prior  to 
waiver  of  this  rule  because  it  relates  to 
Commission  procedure  and  practice.  5 
U.S.C.  553(b).  Because  this  rule  is 
procedural,  not  substantive,  the 


effective  date  provisions  of  the 
Administrative  Procedures  Act.  5  U.S.C. 
553(d),  do  not  apply  here. 

D.  Other  Matters 

21.  Finally,  we  will  reemphasize 
several  policies  which  were  adopted  in 
the  First  Report  and  Order.  First,  the 
decision  to  authorize  one  frequency  at  a 
time  applies  to  all  paging  bands,  not 
only  900  MHz  frequencies.  89  FCC  2d 
1349, 1350.  Therefore,  this  limit  is 
applicable  to  all  paging  applications  that 
have  been  filed  and  to  all  paging 
frequencies  which  will  be  filed  after  the 
adoption  of  this  Order.  Further,  if  an 
applicant  files  for  a  one-way  paging 
frequency  when  it  has  another  paging 
application  pending  in  that  market, 
irrespective  of  the  frequency  band,  the 
Commission  will  treat  the  previously 
filed  paging  application  as  being 
amended  by  the  subsequent  application. 
Id.  at  1363-1364.  The  amended 
application  will  then  be  considered 
newly  filed  and  subject  to  applicable 
cut-off  procedures.  47  CFR  22.23(c)(i); 
22.31.  Finally,  §  22.13,  pertaining  to 
disclosure  of  the  real  party  or  parties  in 
interest,  was  revised  in  the  First  Report 
and  Order.  We  emphasize  that  this  rule 
applies  to  all  common  carriers  engaging 
in  Domestic  Public  Land  Mobile  Radio 
Services.  Thus,  it  is  applicable  to 
applicants  for  two-way  mobile  services 
as  well  as  one-way  paging  services.  Id. 
at  1353,  n.29,  and  1366. 

III.  Conclusion 

22.  After  careful  consideration  of  the 
issues  pertaining  to  non-network  paging, 
we  have  decided  to  retain  need  showing 
requirements  for  incumbent  carriers  in  a 
market,  and  to  adopt  a  fixed  forty  mile 
separation  criterion  to  determine 
whether  an  applicant  is  requesting  a 
new  or  additional  channel  in  an  area. 

23.  We  have  attempted  to  streamline 
and  simplify  the  regulatory  procedures 
for  900  MHz  applications.  This  is 
evidenced  by  the  elimination  of 
engineering  contour  studies  for  the 
definition  of  a  market,  reliable  service 
area  and  frequency  re-use  calculations 
and  the  elimination  qf  public  need 
showings  for  all  initial  paging  channels. 
We  believe  that  the  procedures  adopted 
herein,  represent  the  most  efficient  and 
expeditious  way  to  render  900  MHz  non- 
network  paging  services  to  the  public. 

IV.  Ordering  Clauses 

24.  Accordingly,  it  is  ordered,  That  the 
petitions  for  reconsideration  are  granted 
to  the  extent  set  forth  herein,  and  are 
otherwise  denied. 

25.  It  is  further  ordered,  That  pursuant 
to  the  authority  found  in  section  154(1), 
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301  and  303{r)  of  the  Communications 
Act  of  1934,  as  amended,  Parts  2  and  22 
of  the  Commission's  Rules  and 
regulations  are  amended  as  specified  in 
Appendix  A.  These  amendments  shall 
become  effective  30  days  after 
publication  of  this  Memorandum 
Opinion  and  Order  in  the  Federal 
Register. 

26.  It  is  further  ordered,  That  the 
requirements  of  47  CFR  22.115(j)(8)  and 
22.115  are  hereby  waived  for  a  one-way 
paging  application  requesting  a  900  MHz 
paging  frequency. 

27.  It  is  further  ordered.  That 
applications  for  900  MHz  network 
paging  frequencies  will  be  accepted 
thirty  days  after  the  Order  resolving 
those  issues  is  published  in  the  Federal 
Register. 

28.  It  is  further  ordered,  That 
applications  for  900  MHz  non-network 
paging  frequencies  will  be  accepted  on 
December  1,  1982.  for  an  initial  period  of 
60  days  only. 

(Sees.  4.  303,  48  Stat.,  as  amended.  1066.  1082; 
47U.S.C.  154,  303) 

Federal  Communications  Commission. 

William  J.  Tricarico, 

Secretary. 

Appendix  A 

PART  22— [AMENDED] 

47  CFR  Part  22  is  amended  as  follows: 

1.  47  CFR  22.516  is  amended  by 
revising  the  heading  and  the 
introductory  language  as  follows: 

§  22.516    Additional  showing  required  with 
application  for  assignment  of  additional 
frequency  or  frequencies,  or  as  otherwise 
required  by  the  Commission's  Rules. 

Traffic  load  studies  shall  be  required: 
(1)  With  an  application  requesting  the 
assignment  of  an  additional  frequency 
for  an  existing  one-way  signaling 
station;  (2)  with  an  application 
requesting  the  assignment  of  one  or 
more  additional  frequencies  for  an 
existing  two-way  station;  or  (3)  as  the 
Commission  may  otherwise  prescribe.  A 
traffic  load  study  shall  include  a 
showing  of  the  following: 
*         •         •         *         ♦ 

2.  Part  22  is  amended  by  adding  new 
§  22.525  to  read  as  follows: 

§  22.525    One-way  signaling  stations. 

(a)  An  applicant  for  a  new  one-way 
signaling  station  may  request  no  more 
than  one  channel.  No  showing  of  public 
need  will  be  required  of  an  applicant  for 
an  initial  channel  regardless  of  the  band 
for  which  the  request  is  made. 


(b)  An  applicant  requesting  a  new  900 
MHz  one-way  signaling  station  will  be 
deemed  to  be  requesting  additional 
frequencies  for  its  existing  station  if 
there  is  less  than  forty  miles  distance 
between  the  apphcant's  existing  base 
station  and  its  proposed  base  station. 
An  existing  900  MHz  licensee  requesting 
a  one-way  frequency  will  be  deemed  to 
be  requesting  an  additional  frequency  if 
its  proposed  base  station  is  less  than 
forty  miles  from  its  existing  900  MHz 
base  station. 

(c)  An  applicant  for  an  additional 
transmitter  location  within  the  service 
area  of  its  existing  station,  and  on  the 
same  frequency,  will  not  be  required  to 
demonstrate  public  need  for  the  new 
facility.  The  applicant  may  not  reduce 
the  distance  between  its  own  station 
location(s]  and  a  co-channel  station 
below  that  specified  in  §  22.503(c)  as  a 
result  of  the  addition  of  a  new 
transmitter  location  unless  the 
frequency  is  time-shared  to  avoid 
interference. 

(d)  An  applicant  for  an  additional 
channel  must  demonstrate  the  need  for 
it  by  submitting  a  traffic  load  study 
pursuant  to  §  22.516. 

(e)  An  applicant  filing  an  application 
for  a  900  MHz  paging  frequency  at  a 
location  within  forty  miles  of  a  pending 
one-way  application,  without  dismissing 
the  previously  filed  pending  application, 
will  be  treated  as  amending  the  previous 
application.  The  amended  application 
will  be  considered  newly  filed  and 
subject  to  the  applicable  cut-off 
procedures.  A  pending  900  MHz 
application  will  be  amended  by  a 
subsequent  application  for  any  one-way 
paging  frequency,  if  the  base  station 
location  is  within  forty  miles  of  the 
location  requested  in  the  pending  900 
MHz  application. 

(f)  In  the  cases  where  the  pending  or 
newly  filed  applications  do  not  involve 
the  900  MHz  band,  an  applicant 
requesting  a  new  one-way  signaling 
station  will  be  deemed  to  be  requesting 
additional  frequencies  for  its  existing 
station  if  either  (1)  the  transmitter 
location  specified  in  the  new  application 
is  within  the  service  area  of  the  existing 
station,  or  (2)  there  is  an  overlap  or  50 
percent  or  more  between  the  service 
areas  of  the  existing  and  proposed 
facilities. 

|FR  Doc  82-32476  Filed  11-24-82,  8  45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Fedei^l  Highway  Administration 

49  CFR  Part  395 

IBMCS  Docket  No.  MC-99;  Amendment  No. 
81-€) 

Driver's  Logs 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Final  rule. 


summary:  The  FHWA  is  amending  ih( 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRj  to  reduce  the 
burden  for  drivers  and  motor  earners  by 
revising  the  requirements  for  recording  a 
driver's  duty  status,  reducing  the  record 
retention  period  for  both  the  motor 
carrier  and  the  dnver.  and  relaxing  the 
100-mile  radius  driver  exemption  by 
increasing  the  consecutive  hours  worked 
criterion  from  12  to  l.S  hours. 

EFFECTIVE  DATE:  Januarv  1,  -1983 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Neill  L.  Thomas,  Bureau  of  Motor 
Carrier  Safety.  (202)  42f>-9767,  or  Mrs. 
Kathleen  S.  .Markman,  Office  of  the 
Chief  Counsel,  (202)  426-0346.  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington.  DC  20590.  Office  hours 
are  from  7:45  a.m.  to  4:15  p.m.  ET, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 
Information  coiiection  requirements 
contained  in  this  regulation  |§  ,395.8) 
have  been  approved  by  the  Office  of 
•Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  \\\\h.  L,  96-511) 
and  have  been  assigned  OMB  control 
number  2125-0016. 

The  FHWA  has  determined  that  this 
document  is  a  major  regulatory 
reduction  action  under  Executive  Order 
12291  and  that  this  rulemaking  action  is, 
considered  to  be  significant  under  the 
DOT'S  regulatory  policies  and 
procedures.  A  regulatory  impact 
analysis  and  regulatory  flexibility 
analysis  is  available  for  inspection  in 
the  public  docket  and  may  be  obtained 
by  contacting  Mr.  Neill  Thomas  of  the 
program  office  at  the  address  specified 
above. 

On  Februan,  17.  1982,  the  FHWA 
issued  a  .Notice  of  Proposed  Rulemaking 
(NPRM)  (Docket  .No,  .MC-99;  No.  82-2,  47 
PR  7702.  February  22.  1982)  seeking 
comments  on  a  proposal  to  reduce  the 
paperwork  burden  for  motor  carriers 
and  drivers  by  eliminating  the  required 
driver's  log  forms.  Comments  were  due 
by  April  23.  1982 
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The  driver's  log  has  been  the  primary 
regulatory  tool  used  by  the  Federal 
government,  State  governments,  drivers, 
and  commercial  motor  carriers  to 
determine  a  driver's  compliance  with 
the  maximum  hours  of  service 
limitations  prescribed  in  the  FMCSR. 
For  example,  during  the  last  six  months 
of  1981,  the  Bureau  reviewed  over 
600.000  logs  for  driver  and  carrier 
compliance  with  the  hours  of  service 
requirements.  This  included  logs 
checked  during  management  audits 
made  at  the  carrier's  terminals  and 
those  checked  during  roadside 
inspections.  The  information  obtained 
from  the  log  is  used  to  place  drivers  out 
of  service  when  they  are  in  violation  of 
the  maximum  limitations  at  the  time  of 
inspection.  It  is  also  used  in  determining 
a  motor  carrier's  overall  safety 
compliance  status  in  controlling  excess 
on  duty  hours,  a  major  contributory 
factor  in  fatigue  induced  accidents. 
Additionally,  it  has  traditionally  been 
the  principal  document  that  is  accepted 
by  the  court  system  as  evidence  to 
support  enforcement  actions  for  excess 
hours  of  service  violations.  Many  motor 
carriers  use  the  log  to  determine 
whether  a  driver  has  available  hours  to 
drive  within  the  limitations  set  out  in  the 
regulations.  Currently,  it  is  the  only 
single  universally  recognized  instrument 
available  to  both  Government  and 
industry  to  insure  compliance  with  the 
hours  of  service  rules.  Termination  of  a 
recordkeeping  requirement,  in  light  of 
the  demonstrated  need  for  enforcement, 
would  be  contrary  to  the  very  essence  of 
the  safety  regulatory  philosophy  of  the 
FHWA  and  in  contradiction  to  the  Act 
under  which  it  was  promulgated. 

History 

In  1935.  Congress  enacted  the  Motor 
Carrier  Act,  49  Stat.  543,  which  was 
designated  as  Part  II  of  the  Interstate 
Commerce  Act  (IC  Act].  The  major 
objective  of  the  Act  was  the 
preservation  and  fostering  of  safe, 
efficient  and  economical  highway 
movements  in  interstate  commerce. 

The  statutory  authority  under  which 
the  FMCSR  are  issued  is  contained  in  49 
U.S.C.  304,  Interstate  Commerce  Act. 
and  49  U.S.C.  1655.  Department  of 
Transportation  Act. 

Section  204(a)  of  the  IC  Act  provides 
for  the  establishment  of  regulations 
relating  to  the  qualifications  and 
maximum  hours  of  service  of  employees 
of  common  and  contract  carriers,  as 
well  as  the  safety  of  operations  and 
equipment  of  those  carriers.  In  addition, 
the  regulations  apply  to  the  safety  of 
operations  of  private  carriers  of 
property  pursuant  to  Section  204(a)(3)  of 
the  IC  Act  which  authorizes  subjecting 


certain  private  motor  carriers  to  safety 
regulations  "if  need  therefor  is  found." 
The  Interstate  Commerce  Commission 
(ICC)  made  that  requisite  Fmding  in 
1940.  (Motor  Carrier  Safety 
Regulations — Private  Carriers,  23  M.C.C. 
1  (1940),  modified  on  reconsideration,  26 
M.C.C.  205  (1940),  further  modified,  26 
M.C.C.  477  (1940)).  Private  carriers  of 
property  are  governed  by  the  same 
safety  regulations  as  common  or 
contract  carriers. 

The  drivers  daily  log  was  first 
prescribed  by  the  ICC  in  Ex  Parte  MC-Z, 
by  order  dated  July  15,  1938,  and  later 
modified  by  order  issued  February  8, 
1939.  effective  January  1,  1940.  The 
original  log  contained  eight  separate 
duty  status  lines  plus  a  remarks  section. 
In  addition,  it  contained  the  carrier 
name  and  main  office  address,  date, 
driver's  signature,  home  terminal, 
mijpage.  company  accounting  number, 
and  summary  of  duty  hours. 

In  establishing  the  log  requirement, 
the  ICC  stated  'For  the  enforcement  of 
the  regulations  prescribed  herein  and  for 
other  purposes,  we  will  require  the 
keeping  of  a  driver's  log.  This  log,  the 
precise  form  of  which  will  be  defined  in 
a  .supplemental  order  prior  to  the 
effective  date  of  our  regulations  herein, 
will  bring  out  the  essential  facts 
respecting  the  places  at  or  between 
which  the  driver  has  operated  vehicles 
within  a  24  hour  period,  the  length  of  the 
on-duty  period,  the  distribution  of  this 
period  between  driving  time  and  time 
otherwise  spent,  and  such  other 
information  as  is  deemed  necessary.  The 
log  will  be  written  up  by  the  driver,  and 
he  will  be  required  to  keep  one  copy 
with  him  while  on  duty.  A  second  copy 
will  be  required  to  be  filed  with  the 
carrier-employer  daily  or  at  the  end  of 
each  trip.  This  copy  will  be  retained  by 
such  carrier  in  its  files,  subject  to  our 
inspection  or  other  use,  for  such  time  as 
our  regulations  with  respect  to  the 
destruction  of  records,  shall  require. 
Where,  as  the  record  shows,  carriers  use 
for  payroll  or  other  purposes  data  of  a 
kind  required  to  be  shown  on  this  log, 
there  will  be  no  objection  to  the 
entering,  by  the  driver  or  the  carrier,  of 
additional  information  on  such  log." 
Effective  July  1.  1952,  the  log  was 
completely  revised  as  Form  BMC  54, 
prescribed  by  the  ICC  (Budget  Bureau 
No.  60-R253.21.  The  log  was  reduced 
from  8  duty  status  lines  to  four:  1.  off 
duty;  2.  sleeperberth;  3.  driving;  and  4. 
on  duty  (not  driving).  Minor  revisions 
were  made  in  1965  (Budget  Bureau  No. 
60-R253.3)  to  establish  the  log  which  is 
used  today,  i.e.,  Form  MCS-59,  Driver's 
Daily  Log. 


Since  that  time,  several  rulemaking 
actions  have  been  initiated  concerning 
the  log  requirements.  For  example,  a  one 
year  test  program  commenced  April  1, 
1973,  in  response  to  a  petition  for 
rulemaking  filed  by  the  American 
Trucking  Associations,  Inc.  (ATA).  The 
ATA  requested  adoption  of  a  form  of  log 
which  would  permit  7  days  of  driver's 
activities  to  be  entered  on  a  single  sheet 
of  paper.  A  variety  of  problems  were 
encountered  during  this  test  program. 

An  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM),  published  in  the 
Federal  Register  on  September  10, 1974 
(39  FR  32620),  proposed  to  permit  the 
use  of  a  7-day  log  accompanied  by 
restrictions  and  limitations  on  its 
general  use.  The  comments  submitted  in 
response  to  the  ANPRM  indicated 
concerns  and  problems  similar  to  those 
encountered  during  the  test  program. 

As  a  result  of  the  comments  filed  in 
response  to  the  ANPRM  and  the  results 
of  the  test  program,  an  NPRM  was 
published  in  the  Federal  Register  on 
January  22, 1976  (41  FR  3311],  proposing 
a  4-day  log.  The  4-day  log  was  proposed 
in  lieu  of  the  7-day  log  to  offset  the 
many  enforcement  problems  that  would 
have  arisen  through  the  use  of  the  7-day 

log- 
in response  to  the  aforementioned  two 
rulemaking  proposals,  the  ANPRM  (7- 
day  log)  and  the  NPRM  (4-day  log), 
another  NPRM  was  published  in  the 
Federal  Register  on  April  4, 1977  (42  FR 
17891],  which  proposed  a  multi-day  log. 
Twenty-six  supporting  comments 
favoring  the  multi-day  log  concept  were 
received.  There  were  no  opposition 
comments  received.  A  final  rule  was 
published  on  November  2, 1977,  (42  FR 
58525)  implementing  a  multi-day  log. 
The  final  rule  became  effective  upon 
issuance. 

The  multi-day  log  consists  of  two 
parts.  Form  MCS-139  is  the  first  part  of 
the  multi-day  log  and  may  be  used 
independently  as  a  single-day  log.  This 
part  includes  information  not  included 
on  form  MCS-139A,  which  is  a 
continuation  portion  of  the  multi-day 
log.  Motor  carriers  may  have  as  many  as 
8  day's  logs  on  one  sheet  of  paper.  This 
action  reduced  considerably  the  number 
of  sheets  of  paper  a  carrier  or  driver 
processed  if  the  carrier  chose  to  use  the 
multi-day  log  as  prescribed  in  §  395.9  of 
the  FMCSR. 

In  1938,  when  the  ICC  prescribed  a 
log,  relatively  little  criticism  was 
directed  against  the  rule.  Substantially 
all  of  the  witnesses  agreed  that  a  log 
was  necessary  insofar  as  over-the-road 
vehicles  were  concerned.  Since  that 
time,  many  modifications  of  the  log  have 
been  made  when  research  or  petitions 


Federal  Register  /  Vol.  47.  No.  228  /  Friday,  November  26,  1982  /  Rules  and  Regulations        53385 


provided  information  which  warranted 
such  action.  It  has  been  the  policy  of  the 
FHWA  to  consider  burden  reduction 
when  such  action  does  not  negatively 
affect  safety. 

On  December  27, 1974,  Congress 
created  the  Commission  on  Federal 
Paperwork  (CFP)  (Pub.  L  93-556)  The 
CFP  was  established  to  study  and 
investigate  statutes,  policies,  rules, 
regulations,  and  information 
management  procedures  of  Federal 
agencies  to  ascertain  changes  necessary 
to  reduce  paperwork  burden  on  the 
public  and/or  industry.  The  legislation 
further  directed  the  CFP  to  identify 
specific  paperwork  problems  and 
initiate  actions  with  responsible  Federal 
agencies  to  achieve  immediate  solutions 
where  possible. 

In  1976,  during  the  course  of  its 
studies,  the  CFP  pinpointed  the  driver's 
logs  as  excessively  burdensome.  The 
CFP  recommended  that  the  FHWA 
discontinue  the  log  and  that  an  alternate 
monitoring  system  be  devised  to  attain 
compliance  with  the  hours  of  service 
regulations.  Because  the  FHWA  was 
already  considering  the  use  of  multi-day 
logs  at  the  time  of  the  recommendation, 
no  additional  rulemaking  was  initiated 
in  response  to  the  CFP's 
recommendation. 

When  the  CFP  was  dissolved,  the 
implementation  of  its  recommendations 
was  assigned  to  the  0MB.  The  0MB 
has,  since  that  time,  received  further 
authority  to  oversee  regulatory  actions, 
past  and  present,  to  assure  that 
unnecessary  or  particularly  burdensome 
requirements  are  alleviated.  The 
statutory  authority  for  this  function  is 
found  in  the  Paperwork  Reduction  Act 
of  1980,  Pub.  L.  96-511.  Additional 
authority  is  contained  in  Executive 
Order  12291,  dated  February  17,  1981. 
Further  attention  has  been  given  to  the 
matter  of  regulatory  burden  on  small 
business  in  the  Regulatory  Flexibility 
Act  of  1980,  Pub.  L.  96-354. 

The  driver's  log  has  existed  with  OMB 
(formerly  the  Bureau  of  Budget) 
approval  for  at  least  30  years.  However, 
in  light  of  the  CFP  recommendations  and 
the  other  cited  authority,  the  OMB 
renewed  its  approval  of  the  forms 
pending  completion  of  a  research  study, 
entitled  "Alternate  Methods  of 
Regulating  Commercial  Motor  Vehicle 
Drivers'  Hours  of  Service,"  Chilton  Co., 
Contract  No.  DOT-FH-11-9414,  and 
subsequent  rulemaking  action  based  on 
the  findings  of  the  study.  The  study  was 
completed  in  February  1982.  Authority 
for  the  use  of  the  present  logs  has  been 
extended  until  January  1, 1983. 


Test  Program 

Although  the  preliminary  results  of 
the  test  program  indicated  that  the 
modified  trip  report  appeared  to  be  an 
acceptable  alternative  to  the  driver's 
log,  there  is  a  distinct  unavoidable  bias 
in  the  final  test  program  results.  The 
drivers  in  the  program  were  all 
employed  by  fleets  whose  managements 
were  initially  receptive  to 
experimentation  with  the  alternate 
concepts.  Having  made  such  a  decision, 
these  managements,  it  could  be  argued, 
had  a  vested  interest  in  making  the 
program  work.  Management  reactions  to 
the  alternatives  were  almost  universally 
enthusiastic  for  the  modified  trip  report, 
but  ranged  from  enthusiastic  to  negative 
for  the  tachograph  chart.  In  both  cases, 
there  appeared  to  be  little  or  no  increase 
in  administrative  costs  while  supportive 
evidence,  particularly  in  the  larger 
fleets,  did  surface  to  suggest  that  an 
administrative  cost  reduction  does 
result  with  the  use  of  modified  trip 
reports. 

Although  there  were  a  number  of 
problems  enumerated  and  discussed 
throughout  the  final  report  of  the  test 
program  (Alternative  Methods  of 
Regulating  Commercial  Motor  'Vehicle 
Driver's  Hours  of  Service.  Final  Report, 
February  1982.  Chilton  Company, 
Radnor,  Pennsylvania),  the  contractor 
noted  one  exception  in  the  report  which 
it  felt  should  be  addressed  in  future 
regulatory  action — that  of  multiple 
employers.  One  carrier  withdrew  from 
the  program  due  to  the  refusal  of 
interlining  motor  carriers  to  accept,  in 
this  case,  the  tachograph  chart  in  lieu  of 
the  log  and  the  drivers'  objections  to 
maintaining  both  duty  status  reports. 
The  report  stated  that  the  regulations 
must  stress  that  "there  can  be  only  one 
official  logging  record  on  any  given  day 
and  that  record  must  contain  all  hours  of 
service  activity  for  all  employers  and 
that  each  employer  must  receive  the 
same  identical  copy  of  the  driver's  total 
hours  of  service  activity." 

The  final  rule  set  forth  hereafter  will 
eliminate  most  of  the  problems 
encountered  during  the  test  program 

Current  Rulemaking  Action 

Approximately  1,300  comments  were 
received  in  response  to  the  NPRM  of 
February  17, 1982,  from  a  wide  variety  of 
respondents  as  shown  below: 

1.  State  regulatory  agencies. 

2.  Trucking  associations. 

3.  Private  carriers. 

4.  Drivers. 

5.  Driver  associations. 

6.  Union  representatives. 

7.  Transportation  groups. 
8  Owner  operators. 


9.  Hazardous  materials  carriers. 

10.  Bus  associations. 

11.  Other  interested  parties. 
These  commenters  addressed  the 

proposed  changes  to  the  driver  s  log  as 
well  as  a  proposal  concerning  the 
present  100-mile  radius  driver 
exemption.  The  100-mile  radius  driver 
exemption  proposal  was  a  response  to 
petitions  filed  by  the  Private  Truck 
Council  of  America,  inc.  (PTCA).  and 
the  Continental  Group,  Inc..  of  Chicago. 
Illinois.  The  specifics  of  this  proposal 
are  addressed  in  detail  later  m  this 
document. 

Assessment  of  Comments 

Supportive  (No  Log  Requirement; 
Relaxation  of  Present  Rules  I 

Approximately  90  of  the  comments 
received  supported  the  proposed  rules. 
This  group  of  commenters  was 
composed  pnmanK  of  national 
associations  representing  motor  carriers 
and  intercity  bus  operators,  as  well  as 
associations  representing  owner- 
operators.  There  were  many  supporting 
comments  offered  by  individual  motor 
carriers  and  individual  owner-operators. 

The  comments  ranged  from  those 
advocating  complete  abolition  of  all 
recordkeeping  requirements  to  those 
urging  only  a  slight  relaxation  of  the 
present  rule,  For  example,  the  Owner- 
Operators  Independent  Driver's 
Association  of  .'Vmenca  "strongly 
supports  elimination  of  the  daily  log  as  a 
pernicious  regulation,  unenforceable  or 
inconsistently  enforced,  an  invasion  of 
privacy,  a  method  of  driver  harassment, 
used  to  enforce  ancillary  regulations, 
often  used  as  a  strateg\'  or  method  of 
withholding  payment,  and  a  means  for 
carriers  to  enforce  internal  work  rules." 
It  goes  on  to  say  that  the  logs  create  a 
burden  on  owner-operators  since  State 
and  local  jurisdictions  increase  their 
revenues  through  fines  for  log  violations. 
It  estimates  that  4  to  6  hours  per  week 
are  spent  filling  in  the  log  book 
correctly.  It  recommended  a  check-in, 
check-out  system,  be  used  in  place  of  the 
log. 

Approximately  70  of  the  comments 
received  in  support  of  a  rule  change 
were  from  owner-operators  and  other 
dnvers  who  urged  the  complete 
elimination  of  the  logs  as  well  as  an\ 
other  recordkeeping  requirement.  Those 
comments  were  based  on  the  belief  that 
maintenance  of  the  logs  is  too  costly 
during  this  current  economic  recession, 
as  well  as  the  belief  that  truckers  realize 
when  they  need  to  stop  for  rest  based  on 
common  sense.  No  evidence  was 
submitted  to  support  these  contentions. 
Many  of  these  commenters  urged  the 
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elimination  of  the  hours  of  service  rules 
also,  which  is  a  matter  beyond  the  scope 
of  this  rulemaking  action. 

Other  commenters,  such  as  the  United 
Parcel  Service  (UPS)  and  the  American 
Bus  Association  (ABA),  favor  the 
elimination  of  the  log  requirements, 
particularly  for  regular  route  drivers. 
The  UPS  stated  that  the  logs  duplicate 
its  own  records  which  contain 
information  required  to  monitor  hours  of 
service.  It  explained  that  time  cards 
serve  the  same  purpose  as  the  logs  for 
drivers  who  operate  vehicles  between 
fixed  locations  on  a  repetitive  basis.  The 
ABA  shares  this  belief  because,  it  says, 
bus  companies  establish  trip  schedules 
which  are  in  compliance  with  the  hours 
of  service  rules,  and  thus  driver's  hours 
of  service  are  controlled  with  a  view 
toward  safety  of  bus  operations.  The 
ABA  comments,  which  were  supported 
by  comments  of  Greyhound,  do  express 
support,  however,  of  recordkeeping 
requirements  for  spare  drivers. 

Other  commenters  advocated  action 
less  extreme  than  the  total  elimination 
of  the  logs.  Also,  their  comments  more 
closely  addressed  that  which  was 
proposed  in  the  NPRM.  The  American 
Trucking  Associations,  Inc.  (ATA) 
comments  were  typical  of  the  majority 
of  comments  received  supporting  the 
proposal.  The  ATA  recommends  that,  in 
addition  to  allowing  optional  forms  for 
the  recording  of  time,  certain 
information  should  be  deleted  from  the 
forms.  The  items  recommended  for 
deletion  were: 

1.  The  company  name  and  address 
(optional). 

^2,  Driver's  home  terminal. 

3.  Location  of  intermittent  change  of 
duty  status. 

4.  Shipping  document  information. 

5.  Off-duty  time. 

The  Common  Carrier  Conference  of 
the  ATA  also  requested  that  four 
informational  items  be  eliminated: 

1.  Driver  off-duty  time. 

2,  Location  of  each  change  of  duty 
status.. 

3,  On-duty  driving  and  on-duty  not 
driving  time. 

4.  Carrier's  home  terminal  address. 
Many  of  the  other  commenters 

supporting  the  proposal  to  allow 
alternate  forms  did  so  with  the  condition 
that  the  hours  of  service  rules  continue 
to  be  strictly  enforced.  Some 
commenters,  such  as  the  National  Tank 
Truck  Carriers,  Inc.,  urged  even  stricter 
enforcement  than  that  which  presently 
exists. 

Opposed  (to  Log  Elimination) 

The  continued  use  of  the  driver's  log 
was  supported  by  a  large  majority  of 
commenters.  Approximately  1.200 


comments  received  were  in  opposition 
to  the  proposed  rule  change  with 
expressed  concerns  focusing  primarily 
on  the  potential  for  unnecessary 
confusion  among  law  enforcement, 
regulatory  and  industry  personnel. 
Twenty-seven  State  regulatory  agencies 
from  23  States  submitted  comments  in 
total  support  of  the  retention  of  the 
current  driver's  log.  with  only  minor 
exceptions.  These  exceptions,  which 
were  put  forth  by  several  State  agencies, 
indicated  that  trip  reports  may  be 
acceptable  provided  the  forms  were 
uniform  and  the  information  necessary 
for  enforcement  purposes  is  specified  to 
be  contained  therein. 

The  need  for  uniformity  was  a 
concern  expressed  by  the  States, 
carriers,  drivers,  individuals  and 
national  organizations  such  as  the 
International  Brotherhood  of  Teamsters 
(IBT),  the  Professional  Drivers  Council 
of  Teamsters  for  a  Democratic  Union 
(PROD),  and  the  Commercial  Vehicle 
Safety  Alliance  (CVSA).  The  CVSA,  for 
example,  stated  that  the  current  log 
provides  uniformity  because  it  is 
universally  understood  by  both  law 
enforcement  personnel,  and  the 
regulated  industry,  and  is  accepted  by 
the  courts.  The  CVSA  also  believes  that 
any  benefits  gained  by  reducing  the 
recordkeeping  requirement  at  the 
Federal  level  would  be  more  than  offset 
by  different  or  unique  requirements 
promulgated  by  each  of  the  States,  It 
was  also  frequently  pointed  out  that  a 
multitude  of  dissimilar  recordkeeping 
forms  and  techniques  for  enforcement 
personnel  to  become  familiar  with 
would  be  costly  in  terms  of  both  time 
and  money  for  enforcement  agencies  as 
well  as  the  motor  carriers.  PROD,  in  its 
comments,  expressed  the  belief  that  the 
acceptance  of  many  forms  will  actually 
escalate  enforcement  costs  due  to  the 
effort  required  in  obtaining  information 
from  dissimilar  forms.  The  PROD  goes 
on  to  say  that  the  proposal  fails  to 
promote,  and  would  actually  undermine, 
the  objectives  of  the  Paperwork 
Reduction  Act.  Another  commenter 
continues  along  these  lines  by  saying 
that  the  paperwork  burden  would  only 
be  shuffled  from  the  carrier  onto  the 
drivers  and  enforcement  personnel  by 
allowing  many  different  types  of  forms. 
The  IBT  urges  the  FHWA  to  drop  the 
entire  rulemaking  action  based  on  the 
following  rationale.  It  states  its  belief 
that  the  elimination  of  the  log 
requirement  will  drastically  weaken 
efforts  to  enforce  the  hours  of  service 
rules.  It  further  states  that  the  proposed 
rules  would  allow  docimientation 
through  production  and  retention  of  a 
series  of  detached  records  with  the 
possibility  of  lost,  misplaced  or 


destroyed  records  increasing  with  each 
document  created. 

A  motor  carrier  Vice  President,  in 
opposing  the  proposed  rule  change, 
stated  "I  would  hope  that  the  Federal 
Government  would  not,  in  this  case,  let 
the  Federal  regulations  descend  to  the 
State  level  for  control.  I  feel  we  would 
be  in  the  same  mess  we  are  faced  with 
on  permits.  Every  State  would  have  their 
own  formula  for  writing  the  laws  and 
enforcing  them.  Let  us  stay  at  the 
Federal  level  and  keep  one  set  of  laws." 

Responses  to  a  survey  of  owner- 
operators  conducted  by  the  Trucker's 
Action  Conference,  Baltimore, 
Maryland,  indicated  almost  total 
opposition  to  replacing  the  exisiting  log 
book  with  another  timekeeping  record. 
Results  of  the  survey  show,  according  to 
the  Conference,  that  the  log  is  easily 
updated  during  the  time  a  driver  spends 
waiting  for  meals  to  be  served,  engine 
warm-up  and  cool-down,  on  coffee 
breaks,  etc.  As  a  result  of  the  survey,  the 
Conference  has  taken  the  position  that 
the  log  book  controversy  is  largely  a 
smoke  screen.  "The  log  book,"  to  states, 
"serves  its  purpose  to  a  degree,  which  is 
to  protect  the  driver  and  the  public  from 
abuse.  It  makes  carriers  and  drivers  use 
caution  in  exceeding  the  regulations." 

Additional  Comments 

Several  commenters  requested 
permission  to  use  terminal  codes  to 
indicate  the  points  at  which  the  driver 
begins  and  ends  a  tour  of  duty.  There  is 
no  objection  to  a  motor  carrier  using  its 
own  terminal  codes  on  the  driver's  time 
records  in  addition  to  the  information 
required  on  driver's  records  of  duty 
status. 

It  has  been  requested  that  a  section  be 
included  authorizing  the  FHWA's 
Associate  Regional  Administrator  for 
Motor  Carrier  Safety  to  approve 
innovative  time  control  systems  which 
do  not  meet  the  requirements  of  the 
driver's  duty  status  record.  There  are 
procedures  for  filing  petitions  for 
changes  in  the  regulations  (49  CFR  Part 
389),  Any  deviation  from  the 
requirements  as  set  forth  in  the  FMCSR 
must  be  handled  through  appropriate 
rulemaking  action. 

The  proposed  use  of  the  recording 
tachograph  met  with  a  great  deal  of 
opposition.  The  California  Highway 
Patrol,  for  example,  addressed  the  issue 
in  its  comments  by  stating  that  the 
modified  tachograph  (when  legible) 
.  would  be  satisfactory  for  after-the-fact 
inspections,  but  less  than  adequate  for 
on-highway  enforcement,  which  is 
considered  to  be  of  prime  importance. 
The  CVSA  also  commented  on  the 
problems  associated  with  the  use  of 
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tachographs  such  as  the  variations  in 
style  and  type  of  charts  and  that 
modifications  render  the  charts  illegible. 
It  also  pointed  out  that  the  use  of  such  a 
mechanical  recorder  is  subject  to 
breakdown  and  is  far  from  being  tamper 
proof  when  unlocked  and  inaccessible 
when  locked.  The  comments  of  the 
CVSA  were  endorsed  by  many  of  the 
States  who  commented.  The  National 
Conference  of  State  Transportation 
Specialists  presented  similar  argiunents. 
It  contends  that  the  use  of  tachographs 
overlooks  the  fact  that  safety 
enforcement  is  done  on  the  highway  and 
not  at  the  carrier's  terminal.  The 
enforcement  by  the  States  is  for  the 
purpose  of  removing  the  unsafe  driver 
from  the  highway  and  is  not  predicated 
on  after-the-fact  investigation.  Another 
issue  in  the  discussion  of  tachographs  is 
the  fact  that  the  admissibility  of  the 
tachograph  chart  as  evidence  in  court  is 
suspect. 

Discussion 

Record  Format 

It  is  conceivable  that  the  paperwork 
burden  will  increase  if  the  various 
States  adopt  differing  recordkeeping 
requirements.  The  situation  could 
worsen  if  some  States  refused  to  accept 
records  prescribed  by  other  States.  A 
Federal  standard  is  needed  to  regulate  a 
diverse  national  industry  that  operates 
its  vehicles  into  and  through  all  States. 
The  safety  of  the  traveling  public  must 
not  be  compromised  by  weakening  a 
national  enforcement  capability  solely 
for  the  purpose  of  reducing  paperwork 
burden. 

On  the  other  hand,  the  arguments 
presented  by  those  commenters  urging 
the  use  of  alternate  forms  which  meet 
the  needs  of  each  company  have  a  great 
deal  of  merit.  These  commenters 
contend  that  this  course  of  action  would 
preserve  the  national  hours  of  service 
enforcement  capability  and,  at  the  same 
time,  permit  an  easing  of  the  paperwork 
burden  for  many  carriers  and  drivers. 

Having  considered  all  comments,  both 
pro  and  con,  it  has  been  decided  that 
each  motor  carrier  may  use  the 
recordkeeping  form  of  its  choice 
provided  that  the  required  information 
and  the  required  graph  grid  (see 
illustrations  in  paragraph  (g)  of  the  final 
rule)  appear  on  that  form.  The  presence 
of  a  standard  grid  on  the  carrier's  form 
will  result  in  universal  recognition  of 
any  document  tendered  as  an  official 
hours  of  service  record,  thus  overcoming 
most  objections  to  the  complete 
elimination  of  a  standardized  form 
requirement.  This  does  not  preclude  the 
continued  use  of  the  daily  log  or  the 
multi-day  log  if  a  motor  carrier  so 


chooses.  All  "divided  record"  approvals 
now  in  effect  for  the  driver's  daily  log  or 
multi-day  log  do  not  have  to  be 
resubmitted  for  approval  if  the  carrier 
elects  to  use  its  own  driver's  record  of 
duty  status. 

The  decision  to  require  the  use  of  the 
graph  grid  instead  of  other  systems 
tested  and  subsequently  proposed  in  the 
NPRM  is  based  on  the  convincing 
arguments  presented  by  the  large 
majority  of  commenters  who  stressed 
their  desire  for  universal  uniformity. 
While  this  rule  offers  broad  relief  by 
allowing  substantial  freedom  of  design 
for  the  recordkeeping  format,  the  use  of 
altempte  grids  cannot  be  justified 
considering  the  large  number  of 
commenters  dramatically  opposed  to 
such  a  change. 

Another  consideration  that  led  to  this 
decision  was  the  results  of  the  test 
program.  Even  though  the  preliminary 
results  indicated  that  the  modified  trip 
report  appeared  to  be  an  acceptable 
alternative  to  the  driver's  log,  the  final 
report  revealed  some  difficulties  with 
the  alternatives  tested.  The  difficulties 
encountered  were  not  insurmountable. 
but  did  lend  added  weight  to  the 
arguments  urging  a  universally 
acceptable  and  recognizable  duty  status 
record. 

The  decision  to  allow  the  use  of  any 
form  chosen  by  a  motor  carrier  was 
based  in  part  on  the  results  of  the  test 
program.  Those  results  indicated  that 
the  use  of  a  duty  status  record,  when 
incorporated  into  any  motor  carrier 
form,  presented  no  serious  problems  for 
the  motor  carriers,  drivers,  or 
enforcement  personnel  involved  in  the 
test  program.  It  is  believed,  after  due 
consideration  of  the  comments  to  the 
docket  and  the  results  of  the  test 
program,  that  the  graph  grid  (used  either 
vertically  or  horizontally  to  fit  the  needs 
of  the  motor  carrier)  will  provide 
substantial  relief  without  jeopardizing 
uniformity  and  thus,  the  enforcement 
capability  about  which  a  large  majority 
of  commenters  expressed  concern. 

The  tachograph  was  one  of  the 
alternate  methods  used  in  the  test 
program.  The  test  program  results 
indicate  that  there  are  some  problems 
associated  with  the  tachograph  similar 
to  those  mentioned  above,  such  as  the 
potential  for  mechanical  breakdowns. 
The  arguments  provided  against  the 
use  of  the  tachographs,  the  potential 
enforcement  problems  associated  with 
it,  and  the  problems  encountered  in  the 
test  program  are  justification  enough  for 
the  FHWA  to  no  longer  consider  the 
tachograph  as  a  viable  option  for 
recordkeeping. 


Record  Retention 

In  response  to  many  comments 
requesting  reduction  in  the  retention 
period  for  logs,  it  has  been  determined 
that  the  retention  time  presently 
required  of  motor  carriers  and  drivers 
for  the  logs  is  longer  than  is  absolutely 
necessary.  Safety  of  operations  or 
enforcement  efforts  will  not  be 
adversely  affected  if  the  retention 
requirement  is  reduced  from  12  months 
to  6  months  for  carriers  and  from  30 
days  to  8  days  for  drivers.  The  rule  is 
being  changed  to  reflect  this  shorter 
retention  requirement. 

Data  Elements 

It  has  also  been  determined  that 
certain  information  currently  required 
on  the  log  may  be  unnecessary  for 
enforcement  purposes.  P'or  that  reason 
the  following  items  will  no  longer  be 
required: 

1.  Total  mileage  today. 

2.  Name  of  co-driver. 

3.  Home  terminal  address. 

4.  Total  hours  (as  found  at  far  right 
edge  of  grid). 

5.  Shipping  document  numberfs),  or 
name  of  shipper  and  commodity. 

6.  Origin. 

7.  Destination  or  turnaround  point. 
One  other  change  to  the 

recordkeeping  format  is  that  of  the 
beginning  time  itself.  The  time  record 
may  commence  at  any  time  and  will 
record  a  24-hour  period  of  time. 
Presently,  motor  carriers  are  allowed  to 
use  midnight  to  midnight  or  noon  to 
noon  time  bases.  This  rule  will  allow  a 
motor  carrier  to  commence  the  time 
base  as  it  so  chooses.  However,  the 
commencement  time  used  must  be 
constant  within  each  terminal  of  the 
motor  earner's  operation. 

In  view  of  the  support  for  continuing 
the  use  of  the  driver's  log,  it  is  apparent 
that  a  fairly  uniform  method  of 
recordkeeping  is  necessary  to  ensure 
continued  compliance  with  the  hours  of 
service  regulations  The  FHWA's 
concern  for  such  uniformity  has  not 
been  compromised  in  this  effort  to 
reduce  the  regulatory  burden  associated 
with  the  requirement. 

The  alternate  methods  allowed  herein 
permit  motor  carriers  to  choose  between 
the  drivers  log  and  recordkeeping 
documents  that  are  an  integral  part  of 
the  company's  operations.  Those 
carriers  who  choose  to  combine 
company  information  with  the  required 
graph  grid  and  essential  data  elements, 
can  now  consolidate  all  of  the 
information  onto  one  piece  of  paper. 
Additionally,  the  information  now 
required  on  the  recordkeeping  form  has 
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been  reduced  from  16  data  elements  to 
eight.  Many  company  reports,  such  as 
trip  reports,  already  contain  most  of 
these  data  elements.  These  deletions  are 
expected  to  reduce  driver  preparation 
time  by  approximately  50  percent 
without  affecting  the  enforcement 
capability. 

Burden  Reduction 

Based  on  projected  costs  and  burden 
hours  involved  in  the  preparation  of  the 
driver's  duty  status  record,  combined 
with  the  filing  and  retention  time,  it  is 
estimated  that  a  burden  reduction  of 
11.2  million  hours  and  a  dollar  savings 
of  $164.1  million  will  result  from  this 
rulemaking  action.  This  represents  a  54.2 
percent  burden  hour  reduction  in  the 
recordkeeping  requirements  and  a  56.0 
percent  reduction  in  associated  costs. 

Many  company  trip  reports  already 
contain  most  of  the  data  items  being 
required  by  the  final  rule  and  would 
continue  to  be  included  by  the 
companies  even  if  there  were  no  Federal 
requirement.  The  preparation  burden 
should,  therefore,  be  further  reduced  to 
only  include,  in  most  instances,  the  time 
involved  in  completing  the  graph  grid. 

Alternatives 

This  rule  provides  motor  carriers  with 
five  alternatives  for  controlling  a 
driver's  hours  of  service.  The  five 
alternatives  are  as  follows: 

1.  Daily  log  (as  is  or  modified): 

2.  Multi-day  log  (as  is  or  modified): 

3.  Graph  grid  (vertical),  combined 
with  a  company  record; 

4.  Graph  grid  (horizontal),  combined 
with  a  company  record;  or 

5.  Graph  grid,  combined  with  only 
eight  required  data  elements. 

Exemption  to  Record  of  Duty  Status 
Preparation 

The  NPRM  proposed  to  increase,  from 
12  consecutive  hours  to  15  consecutive 
hours,  the  number  of  hours  a  driver  may 
be  on  duty  under  the  present  100-mile 
radius  driver  exemption.  This  proposal 
was  in  response  to  petitions  filed  by 
PTCA,  and  the  Continental  Group,  Inc., 
of  Chicago,  Illinois,  in  which  they 
requested  that  the  50-mile  radius  driver 
exemption  be  restored  as  an  option. 

The  petitioners  contended  that  many 
drivers  previously  exempt  from  the  log 
requirement  are  now  required  to  prepare 
logs  due  to  the  12-hour  limitation.  The 
petitioners  pointed  out  that  many 
companies  engaged  in  such  businesses 
as  container  manufacturing, 
merchandise  packaging,  home  heating 
oil  delivery,  farm  fertilizer  delivery  and 
retail  services  experience  a  seasonal 
need  which  clearly  necessitates  the  15- 


hour  on-duty  time  limit  in  order  to 
reduce  the  paperwork  burden. 

Expanding  the  50-mile  radius  driver 
exemption  to  100  miles  did  create  the 
situation  described  by  the  petitioners. 
The  creation  of  such  a  situation  was  not 
intended.  Rather  than  reestablish  a 
separate  ,50-mile  radius  driver 
exemption,  it  was  proposed  that  the 
current  100-mile  radius  driver  exemption 
rule  be  revised  to  permit  drivers  to  be  on 
duty  for  15  consecutive  hours  and  not  be 
required  to  prepare  the  driver's  duty 
status  record. 

A  large  majority  of  commenters 
responding  to  the  proposal  supported 
the  proposed  change.  Some  commenters, 
however,  such  as  the  IBT  and  PROD, 
expressed  opposition  to  the  proposal 
because  of  the  fear  that  drivers 
operating  under  this  exemption  may  be 
required  to  drive  in  excess  of  the  current 
10-hour  allowance  without  preparing  the 
necessary  paperwork  to  determine  if 
violations  were  committed. 

The  decision  to  increase  the  on-duty 
time  to  15  consecutive  hours  for  drivers 
operating  within  the  100  air-mile  radius 
of  the  work  reporting  location  does  not 
negate  the  10  hour  driving  time  rule. 
Under  this  exemption  a  driver  may  not 
drive  more  than  10  hours  following  8 
consecutive  hours  off  duty,  nor  drive 
after  being  on  duty  15  consecutive 
hours.  While  the  log  exemption  would 
make  violating  more  difficult  to  detect, 
we  believe  that  investigative  techniques 
will  allow  adequate  enforcement  of  the 
regulation.  If  experience  shows  this  is 
not  the  case,  appropriate  rulemaking 
action  will  be  initiated. 

Further,  any  time  a  driver  leaves  the 
exempt  area,  or  is  on  duty  more  than  15 
consecutive  hours,  a  record  of  the 
driver's  duty  status  must  be  prepared  for 
that  day  by  the  driver.  Under  this 
provision,  there  is  no  limitation  on  the 
number  of  times  the  driver  may  operate 
beyond  the  100  air-mile  radius  or  be  on 
duty  in  excess  of  15  consecutive  hours  in 
a  nondriving  capacity. 

Confomiing  Changes 

Conforming  changes  are  being  made 
in  §  395.2,  Definitions,  and  §  395.13, 
Drivers  declared  out  of  service,  to  make 
these  sections  compatible  with  the  new 
rule.  In  addition.  §  395.9,  Driver's  multi- 
day  log,  is  being  rescinded  because  the 
provisions  contained  therein  have  been 
incorporated  into  the  revised  rule. 

Another  conforming  change  being 
made  is  the  elimination  of  the 
exemption  that  provided  for  the  use  of 
Canadian  forms  by  Canadian  motor 
carriers  operating  into  the  United  States. 
Since  there  will  be  no  prescribed 
Canadian  log  form  in  the  future,  there  is 
no  need  for  an  exemption.  Any  form 


used,  including  forms  used  by  Canadian 
motor  carriers,  must  conform  to  the 
requirements  for  the  driver's  record  of 
duty  status  issued  herein.  Continued  use 
of  the  previously  prescribed  Canadian 
log  form  is  allowed  as  is  the  current 
daily  log  and  multi-day  log. 

Summary 

In  view  of  the  overwhelming  number 
of  comments  received  urging  retention 
of  the  current  driver's  log  requirement,  it 
is  evident  that  rulemaking  on  this  issue 
must  consider  the  need  for  uniformity  in 
recordkeeping  as  a  critical  and  primary 
consideration.  In  addition,  because  a 
substantial  number  of  commenters 
expressed  support  of  the  proposal,  and 
considering  the  results  of  the  test 
program,  it  is  apparent  that  some  of  the 
burden  imposed  by  the  existing  log 
requirement  can  be  eliminated  without 
jeopardizing  safety  of  operations. 

The  final  rule  differs  from  the 
proposed  rule  in  that  it  specifies  that  a 
uniform  grid  must  be  used  in 
conjunction  with  any  form  a  motor 
carrier  uses,  while  at  the  same  time 
permitting  the  continued  use  of  the 
current  driver's  daily  log  or  multi-day 
log.  By  doing  so,  uniformity  has  not  been 
compromised.  Further,  the  relaxation  of 
this  rule  will  allow  for  a  substantial 
reduction  of  paperwork  burden  on  the 
industry  while  not  affecting  the  ability 
of  Federal  and  State  enforcement 
personnel  to  audit  a  carrier's  or  driver's 
compliance  with  the  regulations. 

Actual  cost  reductions  were  reported 
by  several  fleets  that  participated  in  the 
test  program.  Those  cost  savings 
resulted  from  the  elimination  of 
collecting,  processing,  auditing,  and 
filing  of  the  log  as  a  separate  document. 
In  some  cases,  such  advantages  as 
improved  quality  and  quantity  of  hours 
of  service  compliance  auditing  was 
achievable  by  taking  advantage  of  the 
savings  in  administrative  time. 

This  rule  represents  a  compromise  of 
well-stated  positions,  both  pro  and  con, 
with  the  concerns  of  both  factions 
having  been  weighed  and  given  full  and 
serious  consideration.  In  addition,  the 
test  program  has  provided  the  needed 
evidence  that  the  implementation  of  this 
rule  does  not  present  a  safety  hazard  to 
the  industry,  its  drivers,  or  the  public. 

In  accordance  with  the  provisions  of 
Executive  Order  12291,  in  promulgating 
this  rule  the  FHWA  has  determined  that 
(a)  the  rule  is  clearly  within  the 
authority  delegated  by  law  and 
consistent  with  congressional  intent, 
and  (b)  the  factual  conclusions  upon 
which  the  rule  is  based  have  substantial 
support  in  the  agency  record,  viewed  as 
a  whole,  with  full  attention  to  public 
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comments  in  general  and  the  comments 
of  persons  directly  affected  by  the  rule 
in  particular. 

List  of  Subjects  in  49  CFR  Part  395 

Motor  carriers — drivers  hours  of 
service,  reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  Title 
49.  Code  of  Federal  Regulations,  Subtitle 
B.  Chapter  III,  Part  395  is  amended  as 
set  forth  below. 

PART  395— HOURS  OF  SERVICE  OF 
DRIVERS 

1.  Amend  §  395.2  by  revising 
paragraph  (c).  (d)  and  (e)  and  by  adding 
a  new  paragraph  (j)  fo  read  as  follows: 

§  395.2    Definitions. 

•         «         *         *         * 

(c)  Seven  consecutive  days.  The  term 
"7  consecutive  days"  means  the  period 
of  7  consecutive  days  beginning  on  any 
day  at  the  time  designated  by  the  motor 
carrier  for  a  24-hour  period. 

(d)  Eight  consecutive  days.  The  term 
"8  consecutive  days"  means  the  period 
of  8  consecutive  days  beginning  on  any 
day  at  the  time  designated  by  the  motor 
carrier  for  a  24-hour  period. 

(e)  Twenty-four  hour  period.  The  term 
"24-hour  period"  means  any  24 
consecutive  hour  period  beginning  at  the 
time  designated  by  the  motor  carrier  for 
the  terminal  from  which  the  driver  is 
normally  dispatched. 
***** 

{)■]  Principal  place  of  business  or  wain 
office  address.  The  principal  place  of 
business  or  main  office  address  is  the 
geographic  location  designated  by  the 
motor  carrier  where  the  records  required 
to  be  maintained  by  this  part  will  be 
made  available  for  inspection. 

2.  Section  395.8  is  revised  in  its 
entirety  to  read  as  follows: 

§  39S.8    Driver's  record  of  duty  status 
(Approved  by  the  Office  of  Management 
and  Budget  under  OMB  Control  number 
2125-0016). 

(a)  Every  motor  carrier  shall  require 
every  driver  used  by  the  motor  carrier  to 
record  his/her  duty  status,  in  duplicate, 
for  each  24-hour  period.  Every  driver 
who  operates  a  motor  vehicle  shall 
record  his/her  duty  status,  in  duplicate, 
for  each  24-hour  period.  The  duty  status 
time  shall  be  recorded  on  a  specified 
grid,  as  shown  in  paragraph  (g)  of  this 
section.  The  grid  and  the  requirements 
of  paragraph  (d)  of  this  section  may  be 
combined  with  any  company  forms.  The 
previously  approved  format  of  the  Daily 


Log,  Form  MCS-59  or  the  Multi-day  Log. 
MCS-139  and  MCS-139A.  which  meets 
the  requirements  of  this  paragraph.  ma\ 
continue  to  be  used. 

(b)  The  duty  status  shall  be  recorded 
as  follows: 

(1)  "Off  duty"  or  "OFF." 

(2)  "Sleeper  berth"  or  "SB"  (only  if  a 
sleeper  berth  used). 

(3)  "Driving"  or  "D." 

(4)  "On-duty  not  driving"  or  "ON." 

(c)  For  each  change  of  duty  status 
(e.g..  the  place  of  reporting  for  work, 
starting  to  drive,  on-duty  not  driving  and 
where  released  from  work),  the  name  of 
the  city,  town,  or  village,  with  State 
abbreviation,  shall  be  recorded. 

.Note. — If  a  change  of  duty  status  occurs  at 
a  location  other  than  a  city,  town,  or  village, 
show  one  of  the  following:  (1)  The  highway 
number  and  nearest  milepost  followed  by  the 
name  of  the  nearest  city,  tow^n.  or  Milage  and 
Slate  abbreviation.  (2)  the  highway  number 
and  the  name  of  the  service  plaza  followed 
b\  the  name  of  the  nearest  city,  town,  or 
village  and  State  abbreviation,  or  (3)  the 
highway  numbers  of  the  nearest  two 
intersecting  roadways  followed  by  the  name 
of  the  nerest  city,  town,  or  village  and  Stale 
abbreviation, 

(d)  The  following  information  must  be 
included  on  the  form  in  addition  to  the 
grid: 

(l)Date: 

(2)  Total  miles  driving  today; 

(3)  Truck  or  tractor  number; 

(4)  Name  of  carrier; 

15)  Driver's  signature/certification; 
and 

(6)  24-hour  period  starting  time  (e,g,, 
midnight,  9:00  a.m,.  noon,  3;00  p,m.);  and 

(7)  Main  office  address. 

(8)  Remarks. 

(e)  Failure  to  complete  the  record  of 
duty  activities,  failure  to  preserve  a 
record  of  such  duty  activities,  or  making 
of  false  reports  in  connection  with  such 
duty  activities  as  prescribed  herein  shall 
make  the  driver  and/or  the  carrier  liable 
to  prosecution, 

(f)  The  driver's  activities  shall  be 
recorded  in  accordance  with  the 
following  provisions: 

(1)  Entries  to  be  current.  Drivers  shall 
keep  their  record  of  duty  status  current 
to  the  time  shown  for  the  last  change  of 
duty  status. 

(2)  Entries  made  by  driver  only.  All 
entries  relating  to  driver's  duty  status 
must  be  legible  and  in  the  driver's  own 
handwriting. 

(3)  Date  The  month,  day  and  year  for 
the  beginning  of  each  24-hour  period 
shall  be  shown  on  the  form  containing 
the  driver's  duty  status  record. 


(4)  Total  mileage  driven.  Total 
mileage  driven  during  the  24-hour  period 
shall  be  recorded  on  the  form  containing 
the  driver's  duty  status  record 

(5)  Vehicle  identification.  The 
carrier's  vehicle  number  or  State  and 
license  number  of  each  truck  or  tractor 
unit  operated  during  that  24-hour  period 
shall  be  shown  on  the  form  containing 
the  drivers  duty  status  record, 

(6)  Same  of  carrier.  The  name(sj  of 
the  motor  carrier(s)  for  which  work  is 
performed  shall  be  shown  on  the  form 
containing  the  driver  s  duty  status 
record  When  work  is  performed  for 
more  than  one  motor  earner  during  the 
same  24-hour  period,  the  beginning  and 
finishing  time,  showing  a.m,  or  p,m,. 
worked  for  each  earner  shall  be  shown 
after  each  earner  name.  Drivers  of 
leased  vehicles  shall  show  the  name  of 
the  motor  carrier  performing  the 
transportation. 

(7)  Signature/certification.  The  driver 
shall  certify  to  the  correctness  of  all 
entries  by  signing  the  form  containing 
the  driver's  duty  status  record  with  his/ 
her  legal  name  or  name  of  record.  The 
driver's  signature  certifies  that  all 
entnes  required  by  this  section  made  by 
the  driver  are  true  and  correct. 

(8)  Time  base  to  be  used,  (i)  The 
driver's  duty  status  record  shall  be 
prepared,  maintained,  and  submitted 
using  the  time  standard  in  effect  at  the 
driver's  home  terminal,  for  a  24-hour 
period  beginning  with  the  time  specified 
by  the  motor  carrier  for  that  driver's 
home  terminal. 

(ii)  The  term  "7  or  8  consecutive  days" 

means  the  7  or  8  consecutive  24-hour 
penods  as  designated  by  the  carrier  for 

the  driver's  home  terminal. 

(iii)  The  24-hour  period  starting  time 
must  be  identified  on  the  driver's  duty 
status  record.  One-hour  increments  must 
appear  on  the  graph,  be  identified,  and 
preprinted.  The  words  "Midnighf  and 
"Noon"  must  appear  above  or  beside  the 
appropriate  one-hour  increment. 

(9)  Mam  office  address.  The  motor 
carrier's  main  office  address  shall  be 
shown  on  the  form  containing  the 
driver's  duty  status  record, 

(10)  Recording  days  off  duty  Two  or 
more  consecutive  24-hour  penods  off 
duty  may  be  recorded  on  one  duty 
status  record, 

(g)  Graph  grid.  The  following  graph 
grid  must  be  incorporated  into  a  motor 
carrier  recordkeeping  system  which 
must  also  contain  the  information 
required  in  paragraph  (d)  of  this  section, 

8IUJHG  CODE  M10-»-M 
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(h)  Graph  Grid  Preparation.  The  graph 
grid  may  be  used  horizontally  or 
vertically  and  shall  be  completed  as 
follows: 

(1)  Off  duty.  Except  for  time  spent 
resting  in  a  sleeper  berth,  a  continuous 
line  shall  be  drawn  between  the 
appropriate  time  markers  to  record  the 
period(s)  of  time  when  the  driver  is  not 
on  duty,  is  not  required  to  be  in 
readiness  to  work,  or  is  not  under  any 
responsibility  for  performing  work. 

(2)  Sleeper  berth.  A  continuous  line 
shall  be  drawn  between  the  appropriate 
time  markers  to  record  the  period{s)  of 
time  off  duty  resting  in  a  sleeper  berth, 
as  defined  in  §  395.2(g).  (If  a  non-sleeper 
berth  operation,  sleeper  berth  need  not 
be  shown  on  the  grid.) 

(3)  Driving.  A  continuous  line  shall  be 
drawn  between  the  appropriate  time 
markers  to  record  the  period(s)  of  time 
on  duty  driving  a  motor  vehicle,  as 
defined  in  §  395.2(b). 

(4)  On  duty  not  driving.  A  continuous 
line  shall  be  drawn  between  the 
appropriate  time  markers  to  record  the 
period(s)  of  time  on  duty  not  driving 
specified  in  §  395.2(a). 

(5)  Location — Remarks.  The  name  of 
the  city,  town,  or  village,  with  State 
abbreviation  where  each  change  of  duty 
status  occurs  shall  be  recorded. 

Note. — If  a  change  of  duty  status  occurs  at 
a  location  other  than  a  city.  town,  or  village, 
show  one  of  the  following:  (1)  The  highway 
number  and  nearest  milepost  followed  by  the 
name  of  the  nearest  city,  town,  or  village  and 
State  abbreviation,  (2)  the  highway  number 
and  the  name  of  the  service  plaza  followed 
by  the  name  of  the  nearest  city.  town,  or 
village  and  State  abbreviation,  or  (3)  the 
highway  numbers  of  the  nearest  two 
intersecting  roadways  followed  by  the  name 
of  the  nearest  city.  town,  or  village  and  State 
abbreviation. 

(i)  Filing  driver's  record  of  duty 
status.  The  driver  shall  submit  or 
forward  by  mail  the  original  driver's 
record  of  duty  status  to  the  regular 
employing  motor  carrier  within  13  days 
following  the  completion  of  the  form. 

(j)  Drivers  used  by  more  than  one 
motor  carrier  (1)  When  the  services  of  a 
driver  are  used  by  more  than  one  motor 
carrier  during  any  24-hour  period  in 
effect  at  the  driver's  home  terminal,  the 
driver  shall  submit  a  copy  of  the  record 
of  duty  status  to  each  motor  carrier.  The 
record  shall  include: 

(i)  All  duty  time  for  the  entire  24-hour 
period; 

(ii)  The  name  of  each  motor  carrier 
served  by  the  driver  during  that  period; 
and 

(iii)  The  beginning  and  finishing  time, 
including  a.m.  or  p.m.,  worked  for  each 
carrier. 


(2)  Motor  carriers,  when  using  a  driver 
for  the  first  time  or  intermittently,  shall 
obtain  from  the  driver  a  signed 
statement  giving  the  total  time  on  duty 
during  the  immediately  preceding  7  days 
and  the  time  at  which  the  driver  was 
last  relieved  from  duty  prior  to 
beginning  work  for  the  motor  carriers. 

(k)  Retention  of  driver's  record  of  duty 
status.  (1)  Driver's  records  of  duty  status 
for  each  calendar  month  may  be 
retained  at  the  driver's  home  terminal 
until  the  20th  day  of  the  succeeding 
calendar  month.  Such  records  shall  then 
be  forwarded  to  the  carrier's  principal 
place  of  business  where  they  shall  be 
retained  with  all  supporting  documents 
for  a  period  of  6  months  from  date  of 
receipt. 

(2)  Exception.  Upon  written  request 
to.  and  with  the  approval  of  the 
Associate  Regional  Admmistrator  for 


Motor  Carrier  Safety  for  the  region  in 
which  the  motor  carrier  has  its  principal 
place  of  business,  a  motor  carrier  may 
forward  and  maintain  such  records  at  a 
regional  or  terminal  office.  The 
addresses  and  jurisdictions  of  the 
Associate  Regional  Administrator  s 
offices  are  shown  in  §  390.40  of  this 
subchapter. 

(3)  The  driver  shall  retain  a  copy  of 
each  record  of  duty  status  for  the 
previous  7  consecutive  days  which  shall 
be  in  his/her  possession  and  available 
for  inspection  while  on  duty. 

Note. — Driver  s  rerord  of  duty  status. 

The  graph  grid,  when  incorporated  as  part 
of  any  form  used  by  a  motor  earner,  must  be 
of  sufficient  sizr  to  he  legible 

The  following  exei:uled  specimen  grid 
lilustratps  how  a  drner  s  duty  status  should 
be  recorded  for  a  trip  from  Richmond. 
Virginia,  to  .Newark.  .New  Jersey.  The  grid 
reflects  the  midnight  to  midnight  24  hour 
period. 
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Graph  Cnd  (Midnight  to  Midnight  Operation) 

The  driver  in  this  instance  reported  for 
duty  at  the  motor  earner's  terminal.  The 
driver  reported  for  work  at  6  a.m..  helped 
load,  checked  with  dispatch,  made  a  pretrip 
inspection,  and  performed  other  duties  until 
7;30  a.m.  when  the  driver  began  driving.  Al  9 
a.m.  the  driver  had  a  minor  accident  in 
Fredericksburg.  Virginia,  and  spent  one  half 
hour  handling  details  with  the  local  police 
The  driver  arrived  at  the  company's 
Baltimore,  Maryland,  terminal  at  noon  and 
went  to  lunch  while  minor  repairs  were  made 
to  the  tractor.  At  1  p.m.  the  driver  resumed 
the  trip  and  made  a  delivery  in  Philadelphia, 
Pennsylvania,  between  3  p.m.  and  3:30  p  m  at 
which  time  the  driver  started  driving  again. 
Upon  arrival  at  Cherry  Hill.  New  jersey,  at  4 
p.m..  the  driver  entered  the  sleeper  berth  for  a 
rest  break  until  5:45  p.m.  at  which  time  the 
driver  resumed  driving  again.  At  7  p.m.  the 
driver  arrived  at  the  company's  terminal  in 
Newark.  New  Jersey.  Between  7  p.m  and  8 
p.m.  the  driver  prepared  the  required 
paperwork  including  completing  the  driver's 
record  of  duty  status,  vehicle  condition 
report,  insurance  report  for  the 
Fredericksburg,  Virginia  accident,  checked 
for  the  next  day's  dispatch,  etc.  At  8  p.m..  the 
driver  went  off  dutv. 


(1)  Exemptions. — (1)  100  air-mile 

radius  driver.  .\  driver  is  exempt  from 
the  requirements  of  this  section  if: 

(i)  The  driver  operates  within  a  100 
air-mile  radius  of  the  normHi  wuf'k 
reporting  location, 

(ii)  The  driver,  except  a  driver 
salesperson,  returns  to  the  work 
reporting  location  and  is  released  from 
work  within  15  consecutive  hours; 

(iiij  The  driver  had  8  consecutive 
hours  off  duty  prior  to  reporting  for  duty: 

fiv)  The  driver  does  not  exceed  10 
hours  maximum  driving  time  following 8 
consecutive  hours  off  duty: 

(v)  The  motor  carrier  that  employs  the 
driver  maintains  and  retains  for  a  period 
of  6  months  accurate  and  true  time 
records  showing: 

(A)  The  time  the  driver  reports  for 
duty  each  day; 

(B)  The  total  number  of  hours  the 
driver  is  on  duty  each  day: 

(C)  The  time  the  driver  is  released 
from  duty  each  day;  and 

(D)  The  total  time  for  the  preceding  7 
days  in  accordance  with  paragraph  (i)  of 
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this  section  for  drivers  used  for  the  first 
time  intennittently. 

(2)  Drivers  of  lightweight  vehicles. 
The  rules  in  this  section  do  not  apply  to 
a  driver  of  a  lightweight  vehicle  as 
defined  in  §  390.17. 

(3)  Drivers  operating  in  Hawaii.  The 
rules  in  this  section  do  not  apply  to  a 
driver  who  drives  a  motor  vehicle  in  the 
State  of  Hawaii,  if  the  motor  carrier  who 
employs  the  driver  maintains  and 
retains  for  a  period  of  6  months  accurate 
and  true  records  showing — 

(i)  The  total  number  of  hours  the 
driver  is  on  duty  each  day:  and 

(ii)  The  time  at  which  the  driver 
reports  for,  and  is  released  from,  duty 
each  day. 

§  395.9    [  Removed  and  reserved  ] 

3.  Section  395.9  is  removed  and  the 
section  number  is  reserved. 

4.  Amend  §  395.13  by  revising 
paragraphs  (b),  (c),  and  (d)(1)  and  (2)  to 
read  as  follows: 

§  395. 1 3    Drivers  declared  out  of  service. 
•         *         »         *         • 

(b)  Out  of  service  criteria.  (1)  No 
driver  shall  drive  after  being  on  duty  in 
excess  of  the  maximum  periods 
permitted  by  this  part. 

(2)  No  driver  required  to  maintain  a 
record  of  duty  status  under  §  395.8  shall 
fail  to  have  a  record  of  duty  status 
current  on  the  day  of  examination  and 
for  the  prior  7  consecutive  days. 

(3)  Exception.  A  driver  failing  only  to 
have  possession  of  a  record  of  duty 
status  current  on  the  day  of  examination 
and  the  prior  day,  but  has  completed 
records  of  duty  status  up  to  that  time 
(previous  6  days),  will  be  given  the 
opportunity  to  make  the  duty  status 
record  current. 

(c)  Responsibilities  of  motor  carriers. 
(1)  No  motor  carrier  shall: 

(i)  Require  or  permit  a  driver  who  has 
been  declared  out  of  service  to  operate  a 
motor  vehicle  until  that  driver  may 
lawfully  do  under  the  rules  in  this  part. 

(ii)  Require  a  driver  who  has  been 
declared  out  of  service  for  failure  to 
prepare  a  record  of  duty  status  to 
operate  a  motor  vehicle  until  that  driver 
has  been  off  duty  for  8  consecutive 
hours  and  is  in  compliance  with  this 
section.  The  consecutive  8  hour  off-duty 
period  may  include  sleeper  berth  time. 

(2)  A  motor  carrier  shall  complete  the 
"Motor  Carrier  Certification  of  Action 
Taken"  portion  of  the  form  MCS-63 
(Driver-Vehicle  Examination  Report) 
and  deliver  the  copy  of  the  form  either 
personally  or  by  mail  to  the  Associate 
Regional  Administrator  for  Motor 
Carrier  Safety,  Federal  Highway 
Administration,  at  the  address  specified 
upon  the  form  within  15  days  following 


the  date  of  examination.  If  the  motor 
carrier  mails  the  form,  dehvery  is  made 
on  the  date  it  is  postmarked. 

(d)  Responsibilities  of  the  driver  (1) 
No  driver  who  has  been  declared  out  of 
service  shall  operate  a  motor  vehicle 
until  that  driver  may  lawfully  do  so 
under  the  rules  of  this  part. 

(2)  No  driver  who  has  been  declared 
out  of  service,  for  failing  to  prepare  a 
record  of  duty  status,  shall  operate  a 
motor  vehicle  until  the  driver  has  been 
off  duty  for  8  consecutive  hours  and  is  in 
compliance  with  this  section. 
•         *         *         *         • 

(Catalog  of  Federal  Domestic  Assistance 

Projiram  Number  20.217,  Motor  Carrier 

Safety) 

(49  U.S.C.  304.  1653;  49  CFR  1.48  and  301.60) 

Issued  on;  November  22,  1982. 
Kenneth  L.  Pierson, 

Director.  Bureau  of  .Motor  Carrier  Safety. 
Federal  High  way  A  dministration. 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1033 

Various  Railroads  Authorized  To  Use 
Tracks  and/or  Facilities  of  ttie 
Chicago,  Rock  Island  and  Pacific 
Railroad  Co.,  Debtor  (William  M. 
Gibbons,  Trustee) 

AQENCY:  Interstate  Commerce 

Commission. 

ACTION:  Forty-Sixth  Revised  Service 

Order  No.  1473. 

summary:  Pursuant  to  Section  122  of  the 
Rock  Island  Railroad  Transition  and 
Employee  Assistance  Act,  Public  Law 
96-254,  this  order  authorizes  various 
railroads  to  provide  interim  service  over 
the  Chicago,  Rock  Island  and  Pacific 
Railroad  Company,  Debtor  (William  M. 
Gibbons,  Trustee),  and  to  use  such 
tracks  and  facilities  as  are  necessary  for 
operations.  This  order  permits  carriers 
to  continue  to  provide  service  to 
shippers  which  would  otherwise  be 
deprived  of  essential  rail  transportation, 
EFFECTIVE  DATES:  12:01  a.m.,  November 
24. 1982,  and  continuing  in  effect  until 
11:59  p.m.,  January  31,  1983,  unless 
otherwise  modified,  amended  or 
vacated  by  order  of  this  Commission. 
FOR  FURTHER  INFORMATION  CONTACT: 
M.  F  Clemens,  Jr„  (202)  275-7840  or  275- 
1559. 

SUPPLEMENTAL  INFORMATION: 
Decided;  November  19, 1982. 

Pursuant  to  Section  122  of  the  Rock 
Island  Railroad  Transition  and 


Employee  Assistance  Act.  Public  Law 
96-254  (RITEA).  the  Commission  is 
authorizing  various  railroads  to  provide 
interim  service  over  Chicago,  Rock 
Island  and  Pacific  Railroad  Company. 
Debtor  (William  M,  Gibbons.  Trustee), 
(RI)  and  to  use  such  tracks  and  facilities 
as  are  necessary  for  those  operations. 

In  view  of  the  urgent  need  for 
continued  rail  service  over  RI's  lines 
pending  the  implementation  of  long- 
range  solutions,  this  order  permits 
carriers  to  provide  service  to  shippers 
which  may  otherwise  be  deprived  of 
essential  rail  transportation. 

Appendix  A,  to  the  previous  order,  is 
revised  by  deleting  at  4.S.  the  authority 
for  the  Chicago  and  North  Western 
Transportation  Company  (CNW)  to 
operate  over  Peoria  Terminal  Trackage 
between  HoUis  and  Iowa  Junction, 
Illinois.  This  line  segment  was 
purchased  by  CNW. 

Appendix  A  is  further  revised  by  - 
adding  at  Item  26,  the  authority  for 
Texas  North  Western  Railway  Company 
(TNW)  to  operate  between  Hardesty, 
Oklahoma  and  Liberal,  Kansas,  a 
distance  of  approximately  33  miles.  This 
line  connects  with  a  line  segment 
already  purchased  by  TNW  from  Rock 
Island  at  Hardesty,  Oklahoma. 
Appendix  A  is  further  revised  by 
modifying  the  authority  of  the  Cadillac 
and  Lake  City  Railway  Company  (CLK) 
at  Item  8,  to  reflect  the  terms  of  its  lease 
agreement  with  the  Trustee. 

Appendix  B  of  Forty-Third  Revised 
Service  Order  No.  1473  is  unchanged 
and  is  incorporated  into  this  order  by 
reference. 

It  has  been  brought  to  the  attention  of 
the  Board  that,  in  certain  cases, 
payment  of  compensation  to  the  Trustee 
for  the  use  of  Rock  Island  property  is  in 
arrears.  All  interim  operators  are 
reminded  that  compensation,  whether 
determined  by  lease,  agreement,  or  the 
Rock  Island  Formula,  is  a  requirement  of 
this  order  and  should  remain  current. 
It  is  the  opinion  of  the  Commission 
that  an  emergency  exists  requiring  that 
the  railroads  listed  in  the  named 
appendices  be  authorized  to  conduct 
operations  using  RI  tracks  and/or 
facilities;  that  notice  and  public 
procedure  are  impracticable  and 
contrary  to  the  public  interest;  and  good 
cause  exists  for  making  this  order 
effective  upon  less  than  thirty  days' 
notice. 

PART  1033— {AMENDED] 

It  is  ordered, 

§  1033.1473    Servica  Order  No.  1473. 

(a)  Various  railroads  authorized  to 
use  tracks  and/or  facilities  of  the 
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Chicago,  Rock  Island  and  Pacific 
Railroad  Company,  debtor  [William  M. 
Gibbons,  Trustee].  Various  railroads  are 
authorized  to  use  tracks  and/or  facilities 
of  the  Chicago,  Rock  Island  and  Pacific 
Railroad  Company  (RI),  as  listed  in 
Appendix  A  to  this  order,  in  order  to 
provide  interim  service  over  the  RI;  and 
as  listed  in  Appendix  B  to  this  order,  to 
provide  for  continuation  of  joint  or 
common  use  facility  agreements 
essential  to  the  operations  of  these 
carriers  as  previously  authorized  in 
Service  Order  No.  1435. 

(b)  The  Trustee  shall  permit  the 
affected  carriers  to  enter  upon  the 
property  of  the  RI  to  conduct  service  as 
authorized  in  paragraph  (a). 

(c)  The  Trustee  will  be  compensated 
on  terms  established  between  the 
Trustee  and  the  affected  carrier(s);  or 
upon  failure  of  the  parties  to  agree  as 
hereafter  fixed  by  the  Commission  in 
accordance  with  pertinent  authority 
conferred  upon  it  by  Section  122(a) 
Public  Law  96-254. 

(d)  Interim  operators,  authorized  in 
Appendix  A  to  this  order,  shall,  within 
fifteen  (15)  days  of  its  effective  date, 
notify  the  Railroad  Service  Board  of  the 
date  on  which  interim  operations  were 
commenced  or  the  expected 
commencement  date  of  those 
operations.  Termination  of  interim 
operations  will  require  at  least  (30) 
thirty  days  notice  to  the  Railroad 
Service  Board  and  affected  shippers. 

(e)  Interim  operators,  authorized  in 
Appendix  A  to  this  order,  shall,  within 
thirty  days  of  commencing  operations 
under  authority  of  this  order,  notify  the 
RI  Trustee  of  those  facihties  they 
believe  are  necessary  or  reasonably 
related  to  the  authorized  operations. 

(f)  During  the  period  of  the  operations 
over  the  RI  lines  authorized  in 
paragraph  (a),  operators  shall  be 
responsible  for  preserving  the  value  of 
the  lines,  associated  with  each 
operation,  to  the  RI  estate,  and  for 
performing  necessary  maintenance  to 
avoid  undue  deterioration  of  lines  and 
associated  facihties. 

(1)  In  those  instances  where  more 
than  one  railroad  is  involved  in  the  joint 
use  of  RI  tracks  and/or  facilities 
described  in  Appendix  B,  one  of  the 
affected  carriers  will  perform  the 
maintenance  and  have  supervision  over 
the  operations  in  behalf  of  all  the 
carriers  as  may  be  agreed  to  among 
themselves,  or  in  the  absence  of  such 
agreement,  as  may  be  decided  by  the 
Commission. 

(g)  Any  operational  or  other  difficulty 
associated  with  the  authorized 
operations  shall  be  resolved  through 
agreement  between  the  affected  parties 


or.  failing  agreement,  by  the 
Commission's  Railroad  Service  Board. 

(h)  Any  rehabihtation,  operational,  or 
other  costs  related  to  authorized 
operations  shall  be  the  sole 
responsibility  of  the  interim  operator 
incurring  the  costs,  and  shall  not  in  any 
way  be  deemed  a  liability  of  the  United 
States  Government. 

(i)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate,  interstate 
and  foreign  traffic. 

(j)  Rate  applicable.  Inasmuch  as  the 
operations  described  in  Appendix  A  by 
interim  operators  over  tracks  previously 
operated  by  the  RI  are  deemed  to  be  due 
to  carrier's  disability,  the  rates 
applicable  to  traffic  moved  over  these 
lines  shall  be  the  rates  applicable  to 
traffic  routed  to,  from,  or  via  these  lines 
which  were  formerly  in  effect  on  such 
traffic  when  routed  via  RI,  until  tariffs 
naming  rates  and  routes  specifically 
applicable  become  effective. 

(k)  In  transporting  traffic  over  these 
lines,  all  interim  operators  described  in 
Appendix  A  shall  proceed  even'though 
no  contracts,  agreements,  or 
arrangements  now  exist  between  them 
with  reference  to  the  divisions  of  thp 
rates  of  transportation  applicable  to  that 
traffic.  Divisions  shall  be,  during  the 
time  this  order  remains  in  force,  those 
voluntarily  agreed  upon  by  and  between 
the  carriers;  or  upon  failure  of  the 
carriers  to  so  agree,  the  divisions  shall 
be  those  hereafter  fixed  by  the 
Commission  in  accordance  with 
pertinent  authority  conferred  upon  it  by 
the  Interstate  Commerce  Act. 

(1)  To  the  maximum  extent 
practicable,  carriers  providing  service 
under  this  order  shall  use  the  employees 
who  normally  would  have  performed  the 
work  in  connection  with  traffic  moving 
over  the  lines  subject  to  this  order. 

(m)  Effective  date.  This  order  shall 
become  effective  at  12:01  a.m., 
November  24, 1982. 

(n)  Expiration  date.  The  provisions  of 
this  order  shall  expire  at  11:59  p.m., 
January  31, 1983,  unless  otherwise 
modified,  amended,  or  vacated  by  order 
of  this  Commission. 

This  action  is  taken  under  the 
authority  of  49  U.S.C.  10304, 10305,  and 
Section  122,  Public  Law  96-254. 

This  order  shall  be  served  upon  the 
Association  of  American  Railroads. 
Transportation  Division,  as  agent  of  the 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the  terms 
of  that  agreement  and  upon  the 
American  Short  Line  Railroad 
Association.  Notice  of  this  order  shall  be 
given  to  the  general  pubhc  by  depositing 
a  copy  in  the  Office  of  the  Secretary  of 
the  Commission  at  Washington,  D.C.. 


and  by  filing  a  copy  with  the  Director. 
Office  of  the  Federal  Register. 

List  of  Subjects  in  49  CFR  Pari  1033 

Railroads. 

By  the  Commission,  Railroad  Senice 
Board,  members  ].  Warren  McFarland, 
Bernard  Gaillard,  and  John  H.  O'Brien. 
Agatha  L  Mergenovich, 

Secretary. 

Appendix  A.— RI  Lines  Autt>ofize<J  To  Be 
Operated  by  Interim  Operators 

1.  Peoria  and  Pekm  Union  Railway 
Company  /PPUJ: 

A.  All  Peona  Terminal  Railrodd  properi) 
on  the  east  side  of  the  Illinois  River,  located 
within  the  city  limits  of  Pekin.  Illinois 

B.  Mossville.  Illinois  Imilepost  148.23)  to 
Peona.  Illinois  Imilepost  161.0)  including  the 
Keller  Branch  (milepost  1.55  to  6.15). 

2.  L'nion  Pacific  Raiirt'od  Company  (UP): 
.\  Beatnce.  Nebraska 

B.  Approximately  36.5  miles  of  trackage 
extending  from  Fairbury,  Nebraska,  to  RI 
Milepost  581,5  north  of  Hallam,  Nebraska. 

3.  Toledo.  Peoria  and  Westerr.  Railroad 
Company  ITPWJ: 

A.  Peona  Terminal  Company  trackage  from 
Hollis  to  Iowa  Junction.  Illinois 

"4.  Chicago  and  North  Western 
Transportation  Company  fCNWJ: 

A  from  Minneapolis-St.  Paul.  Minnesota,  to 
Kansas  City.  Missouri. 

B  from  Rock  Junction  (milepost  5.2)  to 
Inver  Grove  Minnesota  (milepost  0). 

C.  from  Inver  Grove  (milepost  344.7)  to 
Northwood,  Minnesota, 

D.  from  Clear  Lake  Junction  (milepost 
191.1)  to  Short  Line  JuncUon,  Iowa  (milepost 
73.6). 

E.  from  East  Des  Moines.  Iowa  (milepost 
350.8)  to  West  Des  Moines,  Iowa  (milepost 
364.34). 

F  from  Short  Line  Junction  (milepost  73.6) 
to  Carlisle.  Iowa  (milepost  64.7). 

G  from  Carlisle  (milepost  64.7)  to  AUerton. 
Iowa  (milepost  0] 

H.  from  Allerton.  Iowa  Imilepost  363)  to 
Trenton.  Missouri  (milepost  415,91 

I.  from  Trenton  (milepost  415.91  to  Air  Line 
Junction,  Missoun  (milepost  502.2) 

I  from  Iowa  Falls  (milepost  9", 4)  to 
Estherville,  Iowa  (milepost  206,9) 

K,  from  Bncelyn,  Minnesota  (milepost  57.7) 
to  Ocheyedan.  Iowa  (milepost  246.7), 

L,  from  Palmer  (milepost  454  5)  to  Royal. 
Iowa  (milepost  502), 

M.  from  Dows  (milepost  113,4)  to  F.jresi 
City.  Iowa  (milepost  158.2) 

N,  from  Cedar  Rapids  (milepost  100.5)  to 
Cedar  River  Bridge.  Iowa  (milepost  96  2)  and 
to  serve  all  industry  formerly  served  by  the 
RI  at  Cedar  Rapids. 

0.  at  Sibley.  Iowa. 

P  at  Hartley,  Iowa 

Q.  from  Carlisle  to  Indianola  Iowa 

R  at  Omaha,  .Nebraska  (between  milepost 
502  to  milepost  504) 

5.  Chicago.  Milwaukee.  St  Paul  and  Pacific 
Railroad  Company  /MIL  W) 

A  from  Newport.  Minnesota  to  a  point 
near  the  east  bank  of  the  Mississippi  River. 
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sufficient  to  serve  Northwest  Oil  Refinery,  at 
St.  Paul  Park.  Minnesota. 

B.  from  Davenport  (milepost  182.35)  to 
Iowa  City.  Iowa  (milepost  237.01). 

6.  Missouri  Pacific  Railroad  Company 
(MP): 

A.  from  Little  Rock.  Arkansas  (milepost 
135.2)  to  Hazen.  Arkansas  (milepost  91  5). 

B.  from  Little  Rock,  Arkansas  (milepost 
135.2)  to  Pulaski,  Arkansas  (milepost  141.0) 

C.  from  Hot  Springs  Junction  (milepost  0  0) 
to  and  mcluding  Rock  Island  (milepost  4.7) 

7jSorfolk  and  Western  Railway  Company 
(NW):  is  authorized  to  operate  over  tracks  of 
the  Chicago.  Rock  Island  and  Pacific  Railroad 
Company  running  southerly  from  Pullman 
Junction,  Chicago.  Illinois,  along  the  western 
shore  of  Lake  Calumet  approximately  four 
plus  miles  to  the  point,  approximately  2.500 
feet  beyond  the  railroad  bridge  over  the 
Calumet  Expressway,  at  which  point  the  RI 
track  connects  to  Chicago  Regional  Port 
District  track,  for  the  purpose  of  serving 
industries  located  adjacent  to  such  tracks. 
Any  trackage  rights  arrangements  which 
existed  between  the  Chicago,  Rock  Island 
and  Pacific  Railroad  Company  and  other 
carriers,  and  which  extend  to  the  Chicago 
Regional  Port  District  Lake  Calumet  Harbor. 
West  Side,  will  be  continued  so  that  shippers 
at  the  port  can  have  NW  rates  and  routes 
regardless  of  which  carrier  performs 
switching  services. 

*8.  Cadillac  and  Lake  City  Railway 
Company  fCLK): 

A.  from  Poplar  Street  (milepost  0,76)  to  and 
including  junction  with  DRGW  BeJt  Lme 
(milepost  3.99)  all  in  the  vicmity  of  Denver. 
Colorado. 

B.  from  Colorado  Springs  (milepost  608.93] 
to  Caruso,  Kansas  (milepost  430.0)  a  distance 
of  178.93  miles. 

C.  over-head  rights  from  Caruso,  Kansas 
(milepost  430.0)  to  Colby.  Kansas  (milepost 
3B7.0],  a  distance  of  approximately  43  miles. 
in  order  to  effect  interchange  with  the  Union 
Pacific  Railroad. 

9.  Baltimore  and  Ohio  Railroad  Company 
(BO): 

A.  from  Blue  Island,  Illinois  (milepost  15.7) 
to  Burea'  ,  Illinois  (milepost  114.2),  a  distance 
of  98.5  miles. 

B.  from  Bureau,  Illinois  (milepost  114.12)  to 
Henry,  Illinois  (milepost  126.94)  a  distance  of 
app'>oximately  12.8  miles. 

10.  Keota  Washington  Transportation 
Company  (KWTR): 

A.  from  Keota  to  Washington,  Iowa:  to 
effect  interchange  with  the  Chicago. 
Milwaukee,  St,  Paul  and  Pacific  Railroad 
Company  at  Washington,  Iowa,  and  to  serve 
smy  industries  on  the  former  RI  which  are  not 
being  served  presently. 

B.  at  Vinton,  Iowa  (milepost  120.0  to  123.0) 

C.  from  Vinton  Junction,  Iowa  (milepost 
23.4)  to  Iowa  Falls.  Iowa  (milepost  97.4). 

11.  The  La  Salle  and  Bureau  County 
Railroad  Company  (LSBC): 

A.  from  Chicago  (milepost  0.60]  to  Blue 
Island.  Illinois  (milepost  16.61),  and  yard 
tracks  6.  9  and  10;  and  crossover  115  to  effect 
interchange  at  Blue  Island.  Illinois. 


B  from  Western  Avenue  (Subdivision  lA. 
milepost  16.6)  to  119th  Street  (Subdivision  lA, 
milepost  14.8),  at  Blue  Island,  Illinois. 

C,  from  Gresham  (subdivision  1.  milepost 
10.0)  to  South  Chicago  (subdivision  IB. 
milepost  14.5)  at  Chicago.  Illinois. 

D  from  Pullman  Junction,  Chicago,  Illinois, 
I  milepost  13.2)  running  southerly  to  the 
entrance  of  the  Chicago  International  Port,  a 
distance  of  approximately  five  miles,  for  the 
purpose  of  bridge  rights  and  to  effect 
interchange  at  the  Kensington  and  Eastern 
Yard. 

12.  The  Atchison.  Topeka  and  Santa  Fe 
Railway  Company  (A  TSF): 

.\.  at  Alva.  Oklahoma. 
B.  at  St  Joseph.  Missouri. 

13,  The  Brandon  Corporation  (BRAN): 
A.  from  Clay  Center.  Kansas  (milepost 

178.37).  to  Manhattan,  Kansas  (milepost 
143.0),  a  distance  of  approximately  35  miles. 

14  Iowa  Northern  Railroad  Company 
(lANR): 

A.  from  Cedar  Rapids.  Iowa  (milepost 
100.51.  to  Manly,  Iowa  (milepost  225.1). 

B.  at  Vinton,  Iowa,  and  west  on  the  Iowa 
Falls  Line  to  milepost  24.3. 

15.  Iowa  Railroad  Company  (IRRC): 

A.  from  Council  Bluffs  (milepost  490.15)  to 

West  Des  Moines,  Iowa  (milepost  364.34)  a 

distance  of  approximately  126.81  miles. 
B  from  Audubon  Junction  (milepost  440.7) 

to  .Audubon.  Iowa  (milepost  465.1).  a  distance 

of  approximately  24.4  miles. 

C.  from  Hancock.  Iowa  (milepost  6.4]  to 
Oakland.  Iowa  (milepost  12.3],  a  distance  of 
approximately  5.9  miles. 

D.  Overhead  rights  from  West  Des  Moines, 
Iowa  (milepost  364.34)  to  East  Des  Moines, 
Iowa  (milepost  350.8).  (This  trackage  is 
currently  leased  to  the  CNW,  see  Item,  5.E.) 

E.  from  East  Des  Moines.  Iowa  (milepost 
350.8)  to  Iowa  City,  Iowa  (milepost  237.01],  a 
distance  of  113.79  miles, 

F  Overhead  rights  from  Iowa  City.  Iowa 
(milepost  237.01)  to  Davenport,  Iowa 
(milepost  182.35).  including  interchange  with 
the  Cedar  Rapids  and  Iowa  City  Railway. 
(This  trackage  is  currently  leased  to  the 
MILW,  see  Item  6.D.) 

G.  from  Bureau.  Illinois  (milepost  114.2]  to 
Davenport.  Iowa  (milepost  182.35]. 

H,  from  Rock  Island,  Illinois  through  Milan, 
Illinois,  to  a  point  west  of  Milan  sufficient  to 
serve  the  Rock  Island  Industrial  Complex. 

I.  at  Rock  Island.  Illinois  including  26th 
Street  Yard. 

(.  from  Altoona  to  Pella.  Iowa. 

16.  Missouri-Kansas-Texas  Railroad 
Company  (MKT): 

A.  from  Oklahoma  City,  Oklahoma 
(milepost  496,4)  to  McAlester,  Oklahoma 
(milepost  365.0),  a  distance  of  approximately 
131,4  miles. 

17  Chicago  Short  Line  Railway  Company 

ICSL): 

A.  from  Pullman  junction  easterly  for 
approximately  1000  feet  to  serve  Clear-View 
Plastics,  Inc.,  all  in  the  vicinity  of  the  Calumet 
switching  district. 

B,  from  Rock  Island  Junction  westerly  for 
approximately  3000  feet  to  Irondale  Wye. 

18.  Kyle  Railroad  Company  (Kyle): 


A.  from  Belleville  (milepost  187.0]  to 
Caruso,  Kansas  (milepost  430.0),  a  distance  of 
approximately  243  miles,  KYLE  will  be 
responsible  for  the  maintenance  of  the  jointly 
used  track  between  Colby  and  Caruso  as 
mutually  agreed  upon  with  CLK,  and  for 
coordinating  operations. 

B.  from  Belleville  (milepost  187.0)  to 
Mahaska,  Kansas  (milepost  170.0).  a  distance 
of  approximately  17  miles. 

C.  from  Belleville  (milepost  225.34]  to  Clay 
Center,  Kansas  (milepost  178,37],  a  distance 
of  approximately  47  miles. 

19.  North  Central  Oklahoma  Railway,  Inc. 
(NCOKj: 

A.  from  Mangum,  Oklahoma  (milepost  97.2) 
to  Anadarko,  Oklahoma  (milepost  18.14). 

B.  from  El  Reno,  Oklahoma  (milepost  515.0) 
to  Hydro.  Oklahoma  (milepost  553.0)  a 
distance  of  approximately  38  miles. 

C.  from  Geary,  Oklahoma  (milepost  0.0]  to 
Okeene,  Oklahoma  (milepost  39.0]  a  distance 
of  approximately  39  miles. 

20.  South  Central  Arkansas  Railway.  Inc. 
(SCAR): 

A.  from  El  Dorado,  Arkansas  (milepost  99] 
to  Ruston,  Louisiana  (milepost  154.77). 

21.  Burlington  Northern  Railroad  Company 
(BN): 

A.  at  Burlington,  Iowa  (milepost  0  to 
milepost  2.06). 

B.  at  Okeene,  Oklahoma. 

22.  Fort  Worth  and  Denver  Railway 
Company  (FWD): 

A.  from  Amarillo  to  Bushland,  Texas, 
including  terminal  trackage  at  Amarillo.  and 
approximately  three  (3)  miles  northerly  along 
the  old  Liberal  Line. 

B.  at  North  Fort  Worth,  Texas  (mileposts 
603.0  to  611.4). 

23.  Omaha.  Lincoln  and  Beatrice  Railway 
Company  (OLB): 

A.  at  Lincoln,  Nebraska  (milepost  559.16]  to 
(milepost  560.83). 

Note.— In  the  interest  of  operational  clarity 
and  efficiency,  and  considering  OLB's  lease 
with  the  Trustee,  OLB  will  be  the  supervising 
carrier  for  operations  and  maintenance  for 
the  above  segment  to  be  operated  jointly  with 
COE. 

24.  Colorado  and  Eastern  Railway 
Company  (COE): 

A.  at  Lincoln,  Nebraska  (milepost  558.0]  to 
(milepost  562.0)  a  distance  of  approximately 
4.0  miles.  (This  authority  is  joint  with  OLB 
between  mileposts  559.18  and  560.83,  see  Item 
27,  Note). 

25.  Enid  Central  Railway  Company.  Inc. 
(ENIC): 

A.  from  North  Enid.  Oklahoma  (milepost 
0.12)  to  Ponca  City.  Oklahoma  (milepost  54.8). 

t26.  Texas  North  Western  Railway 
Company  (TNW): 

A.  from  Hardesty,  Oklahoma  (milepost 
119.20]  to  Liberal,  Kansas  (milepost  152.35)  a 
distance  of  approximately  33.15  miles. 
Changed. 


^  Added. 

[FR  Doc.  82-32341  Filed  11-24-82:  8:45  am] 
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This  section   of  the   FEDERAL   REGISTER 
contains  notices  to  ttie  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  rrotices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart  1136 

[Docket  No.  AO-309-A24] 

Milk  In  Great  Basin  Marketing  Area; 
Hearing  on  Proposed  Amendments  to 
Tentative  Marketing  Agreement  and 
Order 

AQENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Public  hearing  on  proposed 
rulemaking. 

SUMMARY:  The  hearing  is  being  held  to 
consider  changes  in  the  Great  Basin 
Federal  milk  order  that  have  been 
proposed  by  a  proprietary  handler.  The 
proponent  contends  that  the  changes  are 
necessary  to  accommodate  the 
operations  of  a  new  plant  located  in  the 
marketing  area  that  will  process  and 
distribute  only  ultra  high  temperature 
pasteurized  milk  (UHT  milk).  One 
proposal  would  amend  the  pool  plant 
definition  so  that  a  plant  located  in  the 
marketing  area  that  processes  and 
distributes  only  ultra  high  temperature 
(UHT)  pasteurized  milk  would  be  a  poo! 
plant  under  the  Great  Basin  order  even 
though  it  may  have  greater  sales  in  other 
marketing  areas. 

A  second  proposal  would  allow  a 
plant  that  is  exempt  from  pooling  to 
have  milk  custom-packaged  at  a  pooled 
UHT  plant  and  returned  to  the  exempt 
plant  to  be  used  for  charitable  purposes 
without  the  exempt  plant  losing  its 
exempt  status.  A  third  proposal  would 
exclude  from  the  fluid  milk  definition 
formulas  especially  prepared  for  infant 
feeding  or  dietary  use  that  are  packaged 
as  UHT  products. 
DATE:  A  hearing  will  be  held  on 
December  9, 1982. 

ADDRESS:  Airport  Rodeway  Inn,  2080 
West  North  Temple  Avenue,  Salt  Lake 
City,  Utah  84116. 


FOR  FURTHER  INFORMATION  CONTACT: 

Maurice  M.  Martin,  Marketing 
Specialist,  Dairy  Division.  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250, 
(202)  447-7183. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

Notice  is  hereby  given  of  a  public 
hearing  to  be  held  at  the  Airport 
Rodeway  Inn,  2080  West  North  Temple 
Ave.,  Salt  Lake  City,  Utah  84116 
beginning  at  9:30  a.m.  on  December  9. 
1982,  with  respect  to  proposed 
amendments  to  the  tentative  marketing 
agreement  and  to  the  order  regulating 
the  handling  of  milk  in  the  Great  Basin 
marketing  area. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.].  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Pari  900). 

The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments,  hereinafter  set  forth,  and 
any  appropriate  modifications  thereof, 
to  the  tentative  marketing  agreement 
and  to  the  order. 

Evidence  also  will  be  taken  to 
determine  whether  emergency 
marketing  conditions  exist  that  would 
warrant  omission  of  a  recommended 
decision  under  the  rules  of  practice  and 
procedure  (7  CFR  900.12(d))  with  respect 
to  Proposal  No.  1. 

Beginning  January  1, 1981.  actions 
under  the  Federal  milk  order  program 
became  subject  to  the  "Regulatory 
Flexibility  Act"  (Pub.  L.  96-354).  This  act 
seeks  to  ensure  that,  within  the  statutor> 
authority  of  a  program,  the  regulatory 
and  informational  requirements  are 
tailored  to  the  size  and  nature  of  small 
businesses.  For  the  purpose  of  the 
Federal  order  program,  a  small  business 
will  be  considered  as  one  which  is 
independently  owned  and  operated  and 
which  is  not  dominant  in  its  field  of 
operation.  Most  parties  subject  to  a  milk 
order  are  considered  as  a  small 
business.  Accordingly,  interested  parties 
are  invited  to  present  evidence  on  the 


probable  regulatory  and  informational 
impact  of  the  hearing  proposals  on  small 
businesses.  Also,  parties  may  suggest 
modifications  of  the  proposal  for  the 
purpose  of  tailoring  their  applicability  to 
small  businesses. 

List  of  Subjects  in  7  CFR  Part  1136 

Milk  marketing  orders  Milk.  Dair\ 
products. 

The  proposed  amendments,  set  forth 
below,  have  not  received  the  approval 
of  the  Secretary  of  Agriculture 

Proposed  by  Gossner  Foods,  Inc. 

Proposal  No.  7 

In  §  1136.7,  redesignate  the  present 

paragraph  (cl  as  paragraph  (d)  and  add 
a  new  paragraph  [c]  to  read  as  follows: 

§1136.7     Pool  plant. 

(c)  A  fluid  milk  plant  that  meets  the 
following  conditions: 

(1)  The  plant  is  located  in  the 
marketing  area; 

(2)  The  plant  has  route  disposition, 
except  filled  milk,  during  any  month  of 
September  through  Fehruarv-  of  not  less 
than  50  percent,  during  any  month  of 
.March  and  April  of  not  less  than  45 
percent  and  during  any  month  of  Ma\ 
through  August  of  not  less  than  40 
percent,  of  the  fluid  milk  products, 
except  filled  milk,  approved  by  a  duly 
constituted  health  authority  for  fluid 
consumption  that  are  physically 
received  at  such  plant  (excluding  milk 
received  at  such  plant  from  other  order 
plants  or  dairy  farms  which  is  classified 
in  Class  III  under  this  order  and  which  is 
subject  to  the  pricing  and  pooling 
provisions  of  another  order  issued 
pursuant  to  the  Act)  or  diverted 
therefrom  as  producer  milk  to  n  nonpool 
plant  pursuant  to  §  1136, 13,  and 

(3)  The  principal  activity  of  such  plant 
is  the  processing  and  distribution  of 
aseptically  processed  fluid  milk 
products 

(d)  The  term  "pool  plant'  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  An  exempt  plant,  and 

(3)  Any  plant  described  in  paragraph 
(d)(3)  (i)  or  (ii)  of  this  section  shall  be 
exempt  from  paragraph  (a)  or  (b)  of  this 
section,  unless  the  Secretary  determines 
otherwise,  if  it  would  be  fully  regulated 
subject  to  the  classification  and  pooling 
provisions  of  another  order  issued 
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pursuant  to  the  Act  if  not  so  subject  to 
this  part: 

(i)  Any  plant  from  which  there  is  less 
route  disposition,  except  filled  milk,  in 
the  Great  Basin  marketing  area  than  in 
the  marketing  area  regulated  pursuant  to 
such  other  order  if  not  so  subject  to  this 
part;  or 

(ii)  Any  plant  during  the  months  of 
February  throuh  July  which  qualifies  as 
a  pool  plant  only  pursuant  to  the  proviso 
of  paragraph  (b)  of  this  section. 

Proposal  No.  2 

Revise  §  1136.8(e)  to  read  as  follows: 

§  11 36.8    Nonpool  plant 

.         .         «         •         •  I 

(e)  "Exempt  plant"  means  a 
governmental  agency,  Brigham  Young 
University  or  any  approved  plant  from 
which  the  total  route  disposition  is  to 
individuals  or  institutions  for  charitable 
purposes  and  is  without  remunerations 
from  such  individuals  or  institutions 
including  diversion  by  such  exempt 
plant  of  part  of  its  normal  milk  supply  tu 
a  plant  for  aseptic  processing,  under  a 
processing  contract,  and  returned  to  the 
exempt  plant  after  processing  for  use  for 
the  above  stated  purposes. 

Add  a  new  §  1136.12{b)(4]  to  read  as 
follows: 
§1136.12    Producer  . 

•  •  •  •  • 

(b)  •  •  •  ! 

(4)  Any  person  with  respect  to  milk 
produced  by  him  for  supply  to  an 
exempt  plant. 

Proposal  No.  3 

Revise  §  1136.15(b)(1)  to  read  as 
follows: 

§  11 .36. 1 5    Fluid  milk  product 

•  *         •  »         « 

(b)  •  ■  • 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened),  evaporated  or 
condensed  skim  milk  (plam  or 
sweetened),  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey:  and 

•  *         *         •         • 

Proposed  by  the  Dairy  Division. 
Agricultural  Marketing  Service 

Proposal  No.  4 

Make  such  changes  as  may  be 
necessary  to  make  the  entire  marketing 
agreement  and  the  order  conform  with 
any  amendments  thereto  that  may  result 
from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  order  may  be  procured  from  the 
market  administrator,  B.  J,  Deaver.  P  O. 


Box  440860.  Aurora,  Colorado  80044  or 
from  the  Hearing  Clerk.  Room  1077, 
South  Building.  United  States 
Department  of  Agriculture.  Washington, 
DC.  20250  or  may  be  there  inspected. 

From  the  time  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding.  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  For  this 
particular  proceeding  the  prohibition 
applies  to  employees  in  the  following 
organizational  units: 

Office  of  the  Secretary  of  ARriculture. 

Office  of  the  Administrator.  Agricultural 
Marketing  Service, 

Office  of  the  General  Counsel. 

Dairy  Division.  Agricultural  Marketing 
Service  (Washington  Office  only). 

Office  of  the  Market  Administrator,  Great 
Basin  marketing  area. 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Signed  at  Washington.  D.C.,  on  November 
19.  1982. 

Wilbam  T.  Manley. 

Ut^puly  .Administrutor.  Marketing  Program 
Operations. 

•FK  n,.f    a;   3:4''H  Filed  11-24-82;  845  am) 
BILLING  COO€  341CMH-*! 


FEDERAL  ELECTION  COMMISSION 
11  CFRPart  114 

(Notice  1982-9) 

Trade  Association  Solicitation 
Authorization 

agency:  Federal  Election  Commission. 
action:  Notice  of  Proposed  Rulemaking. 


summary:  The  Commission  requests 
comm^jnts  on  proposed  rules  revising 
the  solicitation  authorization  which  a 
trade  association  must  obtain  prior  to 
soliciting  the  corporate  members' 
stockholders  and  executives  and 
administrative  personnel  as  presently 
required  at  11  CFR  114.8(c)  and  (d).  The 
revision  would  cause  a  solicitation 
authorization  to  be  valid  through  the 
calendar  year  for  which  it  is  designated 
by  the  corporation  and  would  delete  the 
present  requirement  that  a  separate 
authorization  must  be  obtained  in  the 
calendar  year  during  which  the  trade 
association  is  to  solicit. 
DATES:  Comments  must  be  received  on 
or  before  December  30.  1982. 
ADDRESS:  Susan  E.  Propper,  Assistant 
General  Counsel.  1325  K  Street.  NW.. 
Washington.  D.C.  20463. 


FOR  FURTHER  INFORMATION  CONTACT: 

Susan  E.  Propper,  Assistant  General 
Counsel,  1325  K  Street,  NW., 
Washington,  D.C.  20463,  (202)  523-^143 
or  (800)  424-9530. 

SUPPLEMENTARY  INFORMATION:  During 
the  Commission's  discussion  of 
Advisory  Opinion  1982-54,  the  issue 
was  raised  as  to  whether  or  not  2  U.S.C. 
44lb(b){4)(D)  requires  a  trade 
association  to  obtain  the  requisite 
solicitation  authorization  from  their 
corporate  members  in  the  same  year  for 
which  it  is  to  be  applicable,  or  may  it  be 
obtained  prior  to  that  designated 
calendar  year?  A  similar  question 
regarding  this  issue  was  raised  at  a 
subsequent  meeting  when  the  revisions 
to  11  CFR  114.3  and  14.4  were  being 
considered  by  the  Commission. 

As  a  result  of  the  questions  posed  at 
those  meetings,  the  Commission  is 
requesting  comments  on  proposed 
revisions  to  the  rules  which  govern  the 
time  when  the  solicitation  authorization 
must  be  issued  by  the  corporate  member 
and  received  by  the  trade  association. 
The  proposed  rules  would  change  the 
present  rules  and  would  permit  a 
corporation  to  grant  the  authorization 
and  the  trade  association  to  receive  the 
authorization  prior  to  the  calendar  year 
for  which  it  is  designated.  The 
Commission  seeks  comments  regarding 
the  effects  of  such  changes. 

The  Commission  notes  that  this 
proposed  revision  is  intended  to  address 
a  specific  aspect  of  Section  114.8.  While 
there  may  be  other  issues  that  could  be 
raised  with  respect  to  the  section,  it  is 
the  Commission's  intention  to  limit  this 
proposed  rulemaking  to  the  single  issue 
covered. 

List  of  Subjects  in  11  CFR  Part  114 

Business  and  industry.  Elections. 

PART  114-[  AMENDED] 

It  is  proposed  to  amend  11  CFR  114.8 
by  revising  (c)(2)  and  (d)(4)  to  read  as 
follows: 

§  1 14.8    Trad*  associations. 


(2)  The  member  corporation  has  not 
approved  a  solicitation  by  any  other 
trade  association  for  the  same  calendar 
year. 

•         #         •         *         * 

(d)  *  *  * 

(4)  A  separate  authorization 
specifically  allowing  a  trade  association 
to  solicit  its  corporate  member's 
stockholders,  and  executive  or 
administrative  personnel  applies 
through  the  calendar  year  for  which  it  is 
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designated.  A  separate  authorization  by 
the  corporate  member  must  be 
designated  for  each  year  during  which 
the  solicitation  is  to  occur.  This 
authorization  may  be  requested  or 
received  prior  to  the  calendar  year  in 
which  the  solicitation  is  to  occur. 


Certification  of  No  Effect  Pursuant  to  5 
L'.S.C.  605(b)  (Regulatory  Flexibility 
Act) 

I  certify  that  the  attached  proposed 
rules  will  not,  if  promulgated,  have  a 
sisnificant  economic  impact  on  a 
.substantial  number  of  sm.^11  entities.  The 
basis  for  this  certification  is  that  no 
entity  is  required  to  make  any 
expenditures  under  the  proposed  rules. 

Dated:  November  19.  1982. 
Danny  L.  McDonald, 
\':i  e  Chairman.  Fedpra! Election 
Commission. 

[VP  Ucr   H2-.32ai7  Kiled  11-J4-82,  M,45  ,im| 
BILLING  CODE  671S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart21 

[Docket  No.  23401,  Notice  No.  SC-a2-4-CE] 

Special  Conditions;  New  Zealand 
Aerospace  Industries,  Ltd.,  Model 
Cresco  Airplane 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  special 

conditions. 


SUMMARY:  This  notice  proposes  Special 
Conditions  for  the  Aerospace  Industries, 
Ltd.  Model  Cresco  airplane.  The 
airplane  will  have  novel  or  unusual 
design  features  associated  with  a  turbo 
propellor  installation  on  a  single-engine 
airplane  for  which  the  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety 
standards.  This  notice  contains  the 
additional  safety  standards  which  the 
.administrator  finds  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  in  the  regulations 
applicable  to  the  Model  Cresco  airplane. 
DATES:  Comments  must  be  received  by 
January  2, 1983. 

ADDRESS:  Comments  on  this  proposal 
may  be  mailed  or  delivered  in  duplicate 
to:  Federal  Aviation  Administration. 
Office  of  the  Regional  Counsel,  ACE-7. 
Attn:  Rules  Docket  Clerk,  Docket  No. 
23401,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  MO  64106.  All  comments 
must  be  marked:  Docket  No.  23401. 


Comments  may  be  inspected  in  the 
Docket  File  between  7:30  a.m.  and  4:00 
p.m.  on  weekdays,  except  Federal 

holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L.  Olson.  Aerospace  Engineer, 
Regulations  and  Policy  Office,  Room 
1656,  Federal  Office  Building,  601  E.  12ih 
Street,  Kansas  City.  MO  64106, 
Telephone  (816)  374-5688. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  documeats 
specified  above  will  be  considered  by 
the  Adminisir.jtor  before  taking  action 
on  these  proposals.  The  proposals 
contained  in  this  notice  may  be  changed 
b  ised  on  comments  received.  All 
comments  submitted  will  be  available 
both  before  and  after  the  closing  date  in 
the  Rules  Docket  for  examination  by 
interested  persons. 

Type  Certification  Basis 

The  applicable  airworthiness 
standards  for  import  products  are  those 
regulations  designated  in  accordance 
wi*h  §  21.22  and  are  known  as  the  "type 
certification  basis"  for  the  airplane 
design.  The  certification  basis  for  the 
Aerospace  Industries.  Ltd.  Model  Cresco 
airplane  is  as  follows:  Part  23  of  the 
F.AR,  effective  February  1.  1963  'hrough 
.Xmendment  2.3-23,  effective  December 
1,  1978:  Part  ,36  of  the  FAR,  effective 
December  1.  1969  through  Amendment 
3r>-9;  SFAR  27,  effective  February  1.  1974 
through  Amendment  2~-3:  ano  any  other 
Special  Conditions  which  may  result 
from  this  proposal. 

Special  Conditions  may  be  issued,  and 
amended,  as  necessary,  as  a  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.17(aj(l)  do  not 
contain  adequate  or  appropirate  safely 
standards  because  of  novel  or  unusual 
design  features.  Special  Conditions,  as 
appiopriate,  are  issued  in  accordance 
with  §§  21.16  and  21.101(b)(2).  and 
become  part  of  the  type  certification 
basis  in  accordance  with  §  21.17(a)(2). 

Background 

On  May  29. 1978,  New  Zealand 
Aerospace  Industries,  Ltd.  (NZAI)  filed 
an  application  for  a  U.S.  type  certificate 
for  its  Model  Cresco  airplane  under 


5  21.29  of  the  Federal  Aviation 

Regulations  (FAR)  in  accordance  with 
the  airworthiness  requirements  of  Part 
2J  of  the  FAR.  Since  the  type  certificate 
v\as  not  issued  within  the  three-year 
time  limit  set  by  FAR  21.17(b),  the 
applicant  requested  an  extension  to  the 
original  application  under  §  21.17(c)(2) 
of  the  FAR  and  recommended  December 
lb.  1979,  as  the  new  date  of  effectivitj 
for  applicable  airworthiness 
requirements.  The  Honolulu  Aircraft 
Certification  Field  Office  granted  the 
time  extension.  The  .N'ew  Zealand  Civil 
Aviation  Division  (CAD)  was  advised 
that  the  certification  basis  will  be 
revised  to  reflect  additional  Y.\R  23 
requirements. 

The  Model  Cresco  is  a  small  single 
engine  airplane  of  con\t.:-itionai  metal 
construction  with  maximjm  weights  of 
6.450  pounds  (normal)  and  7.f)00  pounds 
(agricultural  use).  It  is  pnvered  by  an 
Avco  Lycoming  LTPC^  101  turbine  engine 
rated  at  600  shp  and  equipf)ed  with  an 
Hartzell  three-bladed  propeller.  The 
turbopropeller  engine  is  mounted  on  a 
long  mount  forward  of  the  fuselage. 
While  dynamic  loads  imposed  on 
aircraft  structure  by  such  turbopropeller 
installations  were  considered  when  the 
regulations  were  promulgated  in  1969 
(Amendment  23-7),  single  engine 
installations  were  not  envisioned. 

The  Special  Conditions  contain  the 
standards  which  the  Administrator  finds 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

List  of  Subjects  in  11  CFR  Part  21 

Aviation  safety.  Aircraft,  Safety. 

The  Proposed  Special  Conditions 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Adminislafor 
proposes  the  following  Special 
Conditions  for  the  Areospace  Industries. 
Ltd..  Model  Cresco  airplane 

Dynamic  Evaluation,  Engine  Installation 

In  addition  to  the  requirements  in 
§  23.629  of  the  FAR,  the  dynamic 
evaluation  of  the  airplane  must  include: 

1.  Whirlmode  degree  of  freedom 
which  fakes  into  account  the  stability  of 
the  plane  of  rotation  of  the  propeller  and 
significant  elastic,  inertial.  and 
aerodynamic  forces,  and 

2.  Engine-propeller-engine  mount 
stiffness  and  damping  variations 
appropriate  to  the  particular 
configuration. 

iSfcs,  :n3(.i),  t>01,  dnd  603.  Federal  .^viahon 
Act  of  195ft.  ds  amended  (49  L'.S.C  1354.  1421. 
and  1423):  Sec.  6(c).  Department  of 
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Transportation  Act  f49  U.S.C.  1655(c));  and  14 
CFR  11.28  and  11.29(b)) 

Issued  in  Kansas  City.  MO.  on  November 
15.  1982. 

Murray  EL  Smith, 
Director.  Central  Region. 

IFRDoc  82-32324  Filed  11-24-82   8  45  ami 
BILLING  CODE  4910-13-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  33-6435;  34-19245;  IC- 12824] 

Purchases  of  Equity  Securities  by 

Issuers 

agency:  Securities  and  Exchange 

Commission. 

action:  Withdrawal  of  proposed  rules. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  withdrawing  a  proposed 
rule  that  would  have  regulated  issuer 
repurchases  of  its  common  and 
preferred  stock  by  imposing  limitations 
on  the  time,  price  and  volume  of  such 
purchases  and  the  number  of  brokers 
and  dealers  that  could  be  used  to  effect 
such  purchases.  The  Commission  has 
determined  that  mandatory  regulation  of 
such  transaction  is  not  necessary. 
DATE:  November  17. 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  B.  Manning,  jr.,  Esq  [202-272-2874] 
or  Mary  Chamberlin,  Esq.  [202-272- 
28481.  Office  of  Legal  Policy  and  Trading 
Practices,  Division  of  Market  Regulation. 
Securities  and  Exchange  Commission, 
450  5th  Street,  N.W..  Washington.  DC 
20549. 

SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
today  announced  the  withdrawal  of 
proposed  Rule  13e-2  under  the 
Securities  Exchange  Act  of  1934  ("Act) 
The  rule  would  have  regulated 
purchases  by  an  issuer  and  certain 
related  persons  of  the  issuer's  common 
and  preferred  stock.  Rule  13e-2  most 
recently  was  published  for  comment  in 
1980.' 

Rule  13e-2  would  have  imposed 
restrictions  on  issuer  repurchases 
intended  to  prevent  market 
manipulation.  These  restrictions  would 
have  limited  the  time,  price  and  volume 
of  such  purchases  and  the  number  of 
brokers  or  dealers  that  could  be  used  on 
a  single  day  to  solicit  purchases.  It  also 
would  have  imposed  specific  disclosure 


'Securities  Exchange  Act  Release  No  17222 
(October  17.  1980).  45  FR  70890  (1980)  The  rule 
previously  was  published  for  commen!  in  19"0  dnd 
in  1973.  Securities  Exchange  Act  Release  Nos  8930 
(July  13. 1970).  35  FR  11410  (1970)  and  10539 
(December  6. 1973).  38  FR  34341  il9-3). 


requirements  in  connection  with  issuer 
repurchase  programs. 

The  Commission  has  determined  that 
mandatory  regulation  of  such 
transactions  is  not  necessary,  and, 
accordingly,  has  withdrawn  proposed 
Rule  13e-2.  In  light  of  the  possible 
application  of  the  anti-manipulative 
prohibitions  in  Sections  9(a)(2)  and  10(b) 
of  the  Act  (and  Rule  lOb-5  thereunder) 
to  an  issuer's  purchases  of  its  securities, 
the  Commission  has,  however,  adopted 
today  in  a  separate  release  on  optional 
"safe  harbor"  with  respect  to  such 
transactions.^  Under  new  Rule  lOb-18, 
the  issuer  and  certain  persons  related  to 
the  issuer  will  not  incur  liability  under 
the  anti-manipulative  provisions  of  the 
Act  if  purchases  are  effected  in 
accordance  with  the  limitations 
contained  in  the  safe  harbor. 

These  conditions  are  substantially 
similar  to  the  restrictions  proposed  in 
Rule  13e-2  which  would  have  been 
imposed  on  a  mandatory  basis.  The 
Co.Timission  also  has  adopted 
amendments  to  Rule  lOb-6  which 
eliminate  the  Commission's  current 
program  of  regulating  issuer  repurchases 
under  that  rule.' 

By  the  Commission. 
George  A.  Fitzsimmons, 
Secretary. 
November  17.  1982. 

IKR  Oik;  82-3:JM  Filed  11-24-82.  8:45  amj 
BILLING  CODE  8010-01-M 


17  CFR  Part  240 

(Release  No.  34-19246  File  No.  S7-9521 

Application  of  Rule  13e-4  to  a  Certain 
Type  of  Issuer  Tender  Offer 

AGENCY:  Securities  and  Exchange 

Commission. 

action:  Proposed  rule  amendment  and 

solicitation  of  public  comments. 

SUMMARY:  The  Commission  is  proposing 
for  adoption  amendments  to  Rule  13e-4 
under  the  Securities  Exchange  Act  of 
1934.  which  regulates  cash  tender  offers 
and  exchange  offers  by  issuers  for  their 
equity  securities.  The  amendments 
would  except  from  the  application  of  the 
Rule  tender  offers  by  issuers  to  purchase 
shares  from  their  security  holders  who 
own  a  specified  number  of  shares  that  is 
less  than  one  hundred.  The  Commission 
is  of  the  view  that  these  tender  offers 
generally  do  not  present  the  potential 
for  fraud  or  manipulative  abuse 
addressed  by  the  Rule. 


date:  Comments  must  be  received  on  or 
before  January  17, 1983. 
ADDRESSES:  Interested  persons  should 
submit  three  copes  of  their  comments  to 
George  A.  Fitzsimmons,  Secretary, 
Securities  and  Exchange  Commission, 
Room  6184,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549  and  should  refer 
to  File  No.  S7-952.  All  submissions  will 
be  made  available  for  public  inspection 
at  the  Commission'*  Public  Reference 
Section.  Room  1024,  450  Fifth  Street, 
N.W..  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  B.  Manning,  Jr.  (202-272-2874); 
Kenneth  B.  Orenbach  (202-272-7391)  or 
Allyn  C.  Shephard  (202-272-2828), 
Office  of  Legal  Policy  and  Trading 
Practices,  Divisiion  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street, 
Washington,  D.C.  20549. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  August  1979,  the  Commission 
adopted  Rule  13e-4  (the  "Rule")  and 
related  Schedule  13E-4.  which  regulate 
cash  tender  offers  and  exchange  offers 
by  issuers  for  their  equity  securities.' 
The  Rule  and  Schedule  are  patterned 
substantially  on  the  reuglatory  scheme 
established  by  Sections  14(d)  and  14(e) 
of  the  Securities  Exchange  Act  of  1934 
(the  "Act")  and  the  rules  promulgated 
thereunder  relating  to  third  party  tender 
offers.^ 

One  type  of  issuer  tender  offer  is  an 
offer  to  purchase  that  is  limited  to 
security  holders  who  own  a  specified 
number  of  shares  that  is  less  than  one 
hundred  ("Odd-lot  Offers").  Generally, 
the  purpose  of  an  Odd-lot  Offer  is  to 
reduce  the  high  cost  to  the  issuer  of 
servicing  disproportionately  large 
numbers  of  small  shareholder  accounts 
and  to  enable  the  shareholders  to 
dispose  of  their  securities  without 
incurring  high  brokerage  fees.  Because 
the  savings  realized  from  such  offers 
also  benefit  the  issuer's  remaining 
shareholders,  the  Commission  is  of  the 
view  that  Odd-lot  Offers  do  not 
unreasonably  discriminate  among  an 
issuer's  security  holders.' Such  offers 


'Release  NOs  33-6434,  34-19244,  IC-12823 
(November  17, 1982). 

'  Id 


'See  Securities  Exchange  Act  Release  No  16112 
(August  16.  1979).  44  FR  49406  ("Adopting  Release  ). 
The  Rule  was  proposed  for  public  comment  in 
Securities  Exchange  Act  Release  No.  14234 
(December  8. 1977).  42  FR  63066. 

'See  Rules  14d-l  through  14d-9  and  14e-l 
through  14e-3. 17  CFR  240.14d-l-  14d-9  and 
240.14e-l  -  14e-3. 

'As  proposed,  paragraphs  (b)(4)  and  (b)(7)  of  the 
Rule  would  have  expressly  permitted  issuers  to 
make  tender  offers  limited  lo  odd-lot  holders  and  to 
base  the  consideration  to  be  paid  to  such  holders  on 
a  uniform  formula.  These  provisions,  however,  were 
not  adopted.  See  Adopting  Release  at  44  FR  49408. 
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usually  are  priced  on  a  formula  basis  * 
or  are  made  at  a  small  premium  above 
the  market  price.  In  light  of  their  limited 
purpose  and  the  fact  that  thay  are  not 
characterized  by  large  premiums  or 
significant  market  impact,  the  majority 
of  Odd-lot  Offers  present  minimal 
potential  for  fraud  and  manipulation. 

Before  the  Rule  was  adopted,  certain 
issuer  tender  offers,  including  Odd-lot 
Offers,  were  regulated  indirectly 
pursuant  to  Rule  lOb-6  under  the  Act.* 
Under  the  Rule,  the  Commission  initially 
declined  to  grant  exemptions  to  permit 
issuers  to  make  such  offers  without 
complying  with  all  of  the  Rule's 
provisions,  in  order  to  gain  experience 
with  the  operation  of  the  Rule  and  to 
evaluate  its  impact  on  Odd-lot  Offers. 
Many  issuers  took  exception  to  that 
position,  stating  that  the  costs 
associated  with  preparing  and  filing  a 
Schedule  13E-4  'and  disseminating  the 
required  information  to  holders  of  odd- 
lots  outweighed  the  econimic  benefits  to 
be  gained  from  reducing  their  small 
shareholder  accounts.  Consequently, 
they  indicated,  comphance  with  all 
provisions  of  the  Rule  rendered  Odd-lot 
Offers  economically  unfeasible.  In  light 
of  these  concerns,  the  Commission 
subsequently  modified  iis  position  and 
began  to  exempt  Odd-lot  Offers  from  the 
filing  and  dissemination  requirements  of 
the  Rule.' 


'  E.g  .  the  market  price  of  the  subject  security  on 
the  day  on  which  shares  are  tendered  to  or  received 
by  the  issuer. 

•Rule  lOb-6.  17  CFR  240  lOb-6,  is  an  anti- 

m.j.nipuiative  rule  that,  dmong  other  things,  prohibits 
any  purticipant  m  a  distr'bution  of  securiiK-s  from 
biddins;  for  or  purchasing  the  securities  which  are 
ihf  subject  of  the  JistribuMou.  or  any  "right  to 
purchase"  such  securities,  until  such  person  has 
romplpted  his  participation  in  liie  distribution.  An 
issuer  has  historically  been  deetried  to  be  engaged 
in  a  distribution  of  a  security  fur  purposes  of  Rule 
10b-6  if  the  i-isuer  has  aatstanding  securities  which 
lire  mimedialfly  converlible  into  or  exchangeable 
far  that  security. 

If  the  issuer  was  deemed  to  be  engagod  m  a 
Ipchnicril"  distribution  of  the  securities  for  which  a 
lender  offer  was  to  be  made,  it  was  required  to 
obtain  an  exemption  from  the  provisions  of  Rule 
10b  "i  piior  to  commencing  its  offer.  An  exemption 
frorn  that  R  ;le  was  i^utinely  granted  to  permit  an 
issuer  to  make  such  a  tender  offer,  provided  that  the 
issuer  complied  with  certain  terms  and  conditions 
that  were  substantially  similar  to  the  requirements 
of  Sections  I4(d)(.5H^)  of  the  Act  applicable  to  third 
party  tender  offers.  See.  e.g..  Cummins  Engine 
Company.  Inc.  ()u!y  la  196Q):  Central  Securities 
Corporation  (September  29.  1978).  Bobby  Brooks. 
Inc.  (October  11.  1378);  and  Tandy  Corporation 
dune  29, 1979). 

The  Commission  has  issued  a  release  announci.ig 
the  .iiioption  of  an  amendment  \o  Kule  lOb-6  that 
will  eliminale  the  applicability  ui  it7c  Rule  during 
lei  hn  Cdl  distributions"',  Ser  Release  Noa  33-6434, 
)4-19:4-).  IC-12ari  (.\'(ivrmhpr  17,  130^). 

'This  S(;h«duie  requires  an  .ssuer  making  .i 
lender  offer  to  disclose  certain  inform. ilion  about 
iiself  and  its  securities  and  ihe  purpose  of  t.*ie  offer, 

'  Paragraph  (c)  of  the  Rule  requires  that  ihe  issuer 
nirtking  a  tender  offer  file  wilii  Ihe  Commis,sion  ten 


Although  exemptions  from  the  Rule 
regularly  are  granted  to  permi;  iss'jers  to 
make  Odd-lot  Offers  without  nonplying 
with  the  filing  and  dissemination 
requirements  of  the  Rule,*  the 
Commission  in  the  majority  of  cases  had 
continued  to  require  that  such  offers 
comply  with  the  substantive  provisions 
of  the  Rule.*These  provisions,  contained 
generally  in  paragraph  (f).  require  an 
issuer,  among  other  things,  to  leave  a 
tender  offer  open  for  a  minimum  period 
of  time; '"  to  grant  to  tendering  security 
holders  certain  withdrawal  rights:"  to 
pay  any  increase  in  consideration  to 
holders  whose  securities  have  already 
been  accepted  for  payment;  '^  and  to 
refrain  from  purchasing  the  security  that 
is  the  subject  of  the  tendpr  offer  dnd 


Copies  cf  a  Schedule  13i'-4  ..n  ,   .rnei  iu)n  with  its 
offer,  while  paragraph  (.-l;|l  '::\  >  req'.-res 
dissen.ination  to  all  eligible  part:(.ipan'<  .if  'he 
information  contained  m  Ihe  S(  Heduie  or  e  tair  and 
adpqudte  summary  thereof.  The  first  exemption 
frurn  these  provisions  of  the  Rule  was  granted  in 
Alien  Organ  Company  (March  28.  1980). 

To  ensure  that  the  potential  lor  fraud  or 
manipulation  remained  slight,  exemptions  from  the 
Rule  initially  were  hmited  to  situations  m  which 
odd-lot  holders  of  record  owned  two  percent  or  lets 
of  the  outstanding  shares  of  the  subject  security. 
See.  e.g..  James  Dole  Corporatnn  (April  7. 1960): 
Dresser  Industries,  Inc.  (August  1. 198n):  and 
Hawaiian  Airlines.  Inc.  (Sepatem.ber  9  1980).  This 
position  later  wag  odified  to  permit  Odd-lot  Offers 
to  be  made  regardless  of  the  amount  of  securities 
held  by  odd-lot  holders,  on  the  condition  that  no 
more  than  five  percent  of  the  outstanding  shares  of 
the  subject  security  was  accepted  for  payment  by 
the  issuer  pursuant  to  the  Odd-lot  Offer  St*,  e.g.. 
Guaranty  Corporation  (October  30. 1980).  Reichhold 
Chemicah,  Inc.  (December  29.  15«0).  and  Nobility 
Homes.  Inc.  (June  30. 1981).  The  Commission  has 
continued  to  grant  exemptions  from  Ihe  Rule  subject 
to  this  five  percent  limitation. 

'In  addition  to  a  five  percent  bmit  on  the  number 
of  shares  to  be  purchased,  the  staff  has  required 
that  an  issuer  making  an  Odd-lot  Offer  exempted 
from  the  Rule  disseminate  to  shareholders  a  letter 
containing  the  following  information: 

a.  The  terms  and  purpose  of  the  Odd-!ot  Offer, 

b.  instructions  for  obtaining,  at  the  issuer  s 
expense,  the  information  required  by  paragraph 
(d)(l)(iv)ofthe  Rule,  and 

c.  a  letter  of  transmittal  pursuant  to  which  odd-lot 
holders  may  tender  their  secunties. 

'Under  certain  circumstances  involving  out-of-the 
ordinary  transactions,  the  Cor.in'issori  hos  on 
occasion  granted  exemptions  (:.  r-        ■  ston.a  of  the 
Rule  other  than  paragraphs  U  I  .,11  1    -,,1  \.\).  See. 
e.g..  United  Standard  and  Asset  Growth 
Corporation  (July  9. 19811  (exemption  from 
paragraph  (f)(3)  of  ihe  Rule  to  permit  acceptance  of 
odd-lets  in  order  of  size,  from  the  smallest  to  the 
largest):  Madison  Fund,  Inc.  (November  3,  1960) 
(Odd-lot  Offer  made  to  record  holders  only); 
American  Heritage  Life  Investment  Corpomlion 
(September  25. 1980)  (participants  in  issuer  s 
employee  stock  purchase  plan  not  eligible  to 
participate  in  Odd-lot  Offet).  and  Nicor  Inc. 
(November  14,  1980)  (exemption  from  paragraph 
(0(6)  of  the  Rule  to  permit  a  trustee  of  an  employee 
plan  to  purchase  Ihe  subject  security  during  the  ten 
business  days  after  termination  of  two  concurrent 
Odri-lot  Offers), 

'"17  CFK  240  ne-4  (f)(1). 

"17  0^240.136-4(0(2). 

"17CFR240  1.te-4(;')(4). 


certain  related  securities  for  ten 
business  days  after  termination  of  the 
tender  offer  'Hhe  Commission  has 
required  compliance  with  these 
substantive  provisions  in  order  to 
ensure  that  Odd-lot  Offers  are 
conducted  in  a  manner  free  of  any 
deceptive,  manipulative  or  fraudulent 
acts  and  practices  "  in  addition.  Odd-lot 
Offers  are  subject  to  the  general 
antifraud  and  anti-manipulative 
provisions  of  the  federal  securities 
laws.  '* 

II.  The  Proposed  Amendment 

The  Commission  has  granted 
exemptions  from  paragraphs  (c)  and 
(d)(l)(iv)  of  the  Rule  with  respect  to 
approximately  85  Odd-lot  Offers  during 
the  past  31  months.  In  light  of  its 
experience  in  regulating  Odd-lot  Offers 
under  both  Rules  lOb-6  and  13e-4  and 
the  lack  of  abusive  practices  it  has 
found  in  connection  with  such  offers,  the 
Commission  has  determined  to  propose 
an  amendment  to  the  Rule  that  would 
except  from  its  scope  all  Odd-lot  Offers 
made  to  record  and  beneficial  holders  of 
odd-lots  as  of  a  specified  date  prior  to 
the  announcement  of  the  offer.  The  Rule 
as  amended  would  permit  issuers  to 
make  Odd-lot  Offers  under  the  above 
conditions  without  complying  with  the 
filing  and  the  disclosure  requirements 
and  substantive  provisions  of  the  Rule,  '* 
By  amending  the  Rule  to  except  the 
majority  of  Odd-lot  Oifers  from  its 
scope,  the  Commission  seeks  to  save 
issuers  the  expense  and  time  associated 
with  preparing  the  filing  requests  for 
exemptions  from  the  Rule  in  connection 
with  such  offers,  as  well  as  to  conserve 
the  Commission's  staff  time  and 
resources. 

Rule  13e— 4  addresses  issues  and 
potential  abuses  that  normally  are 


"17  CFR  240.13e-4  (f)(6). 

"The  reijuirement  that  issuer  lender  offers  be 
free  of  such  acts  and  practices  is  contained  in 
paragraph  (b)  of  the  Rule.  17  CFR  240  13e-«(b) 

"Sections  9i  a).  10(b)  and  Ul.'l  of  the  Act  an* 
Section  17|a)  of  the  Secuntie--  .-\rl  of  1933  all 
prohiuil  the  use  of  manipulative  or  deceptlvt  acts  or 
contrivances  ir.  connection  with  vanous  secunties 
transactions. 

"An  Odd-lot  Offer  that  is  not  made  to  beneficial 
as  well  as  to  record  holders  of  'he  odd-lots  subject 
to  the  offer  or  that  docs  not  use  s  record  dale  for 
determining  an  odd-lot  holder's  eligibility  to 
participate  in  the  offer  would  remain  subject  to  all 
the  provisions  of  the  Rule.  Similarly,  in  the  event  an 
Odd-lot  Offer  is  followed  by  An  issuer  tender  offer, 
the  Odd-lrit  Offer  might  be  lieemed  to  be  pan  of  Ihe 
issuer  lender  offer  and  the  requirements  of  the  Rule, 
including  the  best  price  provisions  embodied  in 
paragraph  (f)(4),  might  be  applicable.  The  proposed 
amendments  to  the  Rule  would  not  affccl  Ihe 
application  of  Section  23(c)  of  the  Investment 
Company  .^ct  of  1940  and  Rule  23c-l  promulgated 
thereunder.  17  CFR  270  23c-l.  to  closed-end 
investment  companies  that  pun.hase  for  cash  any 
securities  of  which  they  are  the  issuer. 
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inapplicable  in  the  context  of  Odd-lot 
Offers.  The  primary  incentive  to  tender 
into  an  Odd-lot  Offer  appears  to  be  the 
cost  savings  realized  by  odd-lot  holders 
who  are  able  to  dispose  of  their 
securities  without  paying  the  high 
brokerage  fees  generally  charged  for 
odd-lot  transactions.  The  specific 
information  concerning  the  issuer 
required  to  be  disclosed  by  the  Rule  " 
therefore  is  of  less  consequence  to  a 
security  holder's  decision  to  tender  into 
an  Odd-lot  Offer  than  it  is  in  the  context 
of  a  general  issuer  tender  offer. 
Consequently,  it  appears  to  be 
unnecessary  to  impose  on  such  offers 
the  mandatory  disclosure  provisions  of 
the  Rule." 

Odd-lot  Offers  do  not  occur  in 
contested  situations  and  therefore  do 
not  exert  pressure  on  security  holders  to 
act  in  haste.  Because  Odd-lot  Offers  are 
not  used  by  issuers  as  a  defensive  tactic 
in  response  to  third  party  tender  offers 
and  are  unlikely  to  trigger  a  competing 
tender  offer  for  the  issuer's  securities, 
there  is  little  reason  for  odd-lot  holders 
to  withdraw  securities  previously 
tendered.  Nor  do  odd-lot  holders  who 
participate  in  such  offers  generally 
tender  their  securities  within  the 
mandatory  withdrawal  period  provided 
by  the  Rule."  Accordingly,  there  is  no 
apparent  purpose  to  be  served  by 
providing  withdrawal  rights  in 
connection  with  an  Odd-lot  Offer. ^^ 

In  addition,  because  the  Commission 
understands  that  many  odd-lot  holders 
fail  to  tender  their  securities,  Odd-lot 
Offers  are  seldom  fully  successful  in 
eliminating  the  targeted  small 
shareholder  accounts.  Hence,  issuers 
may  be  expected  to  keep  such  offers 
open  for  an  extended  period.  It  is 
therefore  unnecessary  for  the 
Commission  by  means  of  the  Rule  to 
require  a  minimum  duration  for  an  Odd- 
lot  Offer  or  to  specify  acceptance 
procedures  in  the  extremely  unlikely 
event  that  a  given  offer  both  limits  the 
number  of  shares  to  be  accepted  and  is 


'"S(>el7CFR240,:3e-4(d], 

"In  ligh!  of  an  issuer's  affirrr.aiive  diity  under  the 
Act  and  various  nilea  promulgated  thereunder  to 
disclose  matenal  information  to  its  shareholders  a.9 
well  as  its  own  interest  in  the  success  of  an  Odd-lot 
Offer,  the  Commission  expects  that  each  issuer 
malting  an  Odd-lot  Offer  would  continue  voluntdnly 
to  include  disclosure  provisions  similar  to  those 
currently  imposed  by  the  staff  pursuant  to  the 
exemplive  process. 

'•Paragraph  (f)(2)(i)  of  the  Rule  requires  that 
withdrawal  rights  be  granted  "until  the  expiration  of 
ten  business  days  from  the  commencement  of  the 
issuer  tender  offer."  17  CFR  240.13e-4(fl(21(i). 

*° Issuers  have  stated  to  the  Commission  that  the 
necessity  to  provide  withdrawal  rights  may  increase 
the  administrative  costs  associated  with  making  an 
Odd-lot  Offer,  which  Is  counter-productive  to  their 
purpose  in  making  such  offers. 


oversubscribed."  Finally,  although  the 
proposed  amendment  would  except  an 
issuer  making  an  Odd-lot  Offer  from 
compliance  with  the  provisions  of  the 
Rule,  such  issuer  would  remain  fully 
subject  to  the  general  antifraud  and 
anti-manipulative  sections  of  the  federal 
securities  laws.^- 

In  the  small  number  of  situations  in 
which  an  issuer  has  a  significant 
percentage  of  its  securities  held  by  odd- 
lot  holders,  or  in  which  a  given  Odd-lot 
Offer  is  one  of  the  series  of  steps  that,  in 
the  aggregate,  may  result  in  the  issuer 
"going  private,"  an  Odd-lot  offer  may 
constitute  a  transaction  subject  to  Rule 
13e-3  under  the  Act."  To  the  extent  that 
such  an  offer  constitutes  a  "Rule  13e-3 
transaction,"  it  will,  of  course,  continue 
to  be  subject  to  the  filing,  disclosure  and 
dissemination  requirements  of  Rule  13e- 
3  ''The  significant  regulatory  concerns 
raised  by  such  "going  private 
transactions,"  however,  are  not  those  at 
which  Rule  13e-4  is  directed. 

Although  the  proposed  amendment  to 
the  Rule  would  except  Odd-lot  Offers 
from  its  substantive  provisions,  the 
Commission  would  retain  certain 
important  conditions  that  have  been 
applied  to  such  offers  pursuant  to  the 
exemptive  process.  First,  in  order  to  be 
excepted  from  the  Rule,  the  offer  would 
have  to  be  extended  to  both  record  and 
beneficial  holders  of  odd-lots  of  the 


"The  Commission  is  therefore  proposing  an 
amendment  to  paragraph  (f)(3)(i)  of  the  Rule  to 
delete  reference  to  acceptance  procedures  in 
connection  with  an  Odd-lot  Offer. 
"See  note  15.  supra. 
"17CFR24013e-3. 

"See  Rule  13e-3(e)  and  (f).  17  CFR  240.13e-(e) 
and  [f).  Paragraph  (f)(1)  of  Rule  13e-3  stales  that  the 
information  required  to  be  disclosed  to  security 
holders  pursuant  to  paragraph  (e)  of  that  rule  must 
be  provided  to  such  holders  no  later  than  20  days 
before  the  commencement  of  any  purchases  that 
would  result  in  a  "13e-3  transaction."  Paragraph 
(f)(2|  excepts  from  this  20  day  pre-purt:hase 
dissemination  requirement  any  tender  offer  subjecl 
to  Regulation  14D  (§  240  14d-l  to  240  14d-101)  or  to 
the  Rule  by  providing  that  the  means  of 
disseminating  those  offers  shall  be  governed  by  the 
respective  rules. 

By  excepting  Odd-lot  Offers  from  the  Rule,  an 
Odd-lot  Offer  that  is  also  a  "13e-3  transaction" 
would  become  subiect  to  the  20  day  pre-purchase 
dissemination  requirement  of  Rule  13e-3(f)(l). 
Commentators  are  requested  to  consider  whether  it 
IS  jpf'rnpriate  to  sub)ect  Odd-lot  Offers  (hat  are 
1  ie-'i  transactions'  to  that  provision.  If  such  a 
period  IS  considered  inappropriate  in  connection 
with  an  Odd-lot  Offer,  commenlors  should  consider 
whether  to  resolve  the  issue  by  adding  a  provision 
to  the  proposed  amendment  to  Rule  13e-4  requiring 
that  Odd-lot  offers  that  are  also  "Rule  13e-3 
transactions  "  be  disseminated  in  compliance  with 
paragraph  (e)  of  the  Rule  or  by  making  a  technical 
amendment  to  paragraph  (f)(2)  of  Rule  13e-3  to 
clarify  that  an  Off-lot  Offer  specifically  excepted 
from  the  Rule  would  also  be  excepted  from  the  pre- 
purchase  dissemination  provision  of  paragraph 
|f](i).  provided  that  it  is  diseminated  in  compliance 
with  paragraph  (e)  of  Rule  13e-4,  as  if  it  were  fully 
subject  thereto. 


subject  security.  This  requirement  is 
consistent  with  the  Commission's 
general  practice  in  connection  with 
tender  offers  to  prevent  unreasonable 
discrimination  among  holders  of  the 
class  of  security  subject  to  the  offer. 
Indeed,  commentators  on  the  Rule  as 
originally  proposed  presented  no 
persuasive  justification  for  permitting 
beneficial  holders  to  be  excluded  from 
Odd-lot  Offers  and  the  Commission  in 
regulating  such  offers  generally  has 
required  that  beneficial  holders  of  odd- 
lot  be  eligible  to  participate. 
Furthermore,  the  Commision  has  found 
that  the  cost  to  issuers  of  maintaining 
accounts  of  beneficial  holders  is  greater 
than  the  costs  associated  with  record 
holders  accounts."  Since  a  primary 
purpose  of  Odd-lot  offers  is  to  reduce 
the  cost  of  maintaining  small 
shareholders  accounts,  it  is  therefore  to 
the  advantage  of  issuers  and  their 
shareholders,  as  well  as  consonant  with 
the  Commission's  approach  to  tender 
offers  in  general,  for  those  offers  to  be 
extended  to  beneficial  holders  of  Odd- 
lots  as  well  as  to  record  holders.  The 
proposed  amendment  would  codify  this 
current  requirement. 

In  addition,  the  Commission  would 
require  that  issuers  making  odd-lot 
Offers  excepted  from  the  Rule  set  a 
record  date  for  the  purpose  of 
determining  the  eligibility  of  a  security 
holder  to  participate  in  the  offer.  One 
purpose  of  this  provision  is  to  prevent  a 
holder  of  a  number  of  securities  in 
excess  of  the  specific  odd-lot  sought  in 
the  offer  from  breaking  down  those 
hoWings  into  two  or  more  eligible  odd- 
lots  and  tendering  them  pursuant  to  the 
Odd-lot  offer.**  Acceptance  of  those 
shares  pursuant  to  the  Odd-lot  Offer 
would  result  in  added  cost  to  the  issuer 
without  the  realization  of  the 
corresponding  benefit  of  reducing  the 
outstanding  number  of  its  small 
accounts.  Odd-lot  holders  also  could  be 
disadvantaged  if  such  behavior  were  to 
result  in  an  over-subscription  of  the 
Odd-lot  Offer,  causing  bona  fide  old-lot 


"Among  71  issuers  transmitting  proxy  materials 
10  their  shareholders,  the  Commission  found  that 
the  annual  cost  of  sending  such  materials  directly  to 
record  holders  ranged  from  $.34  to  $1.00  per  unit, 
while  the  annual  cost  of  sending  proxy  materials 
through  intermediaries  to  beneficial  holders  ranged 
from  $1 .31  to  $2.38  per  unit.  See  Final  Report  of  the 
Securities  and  Exchange  Commission  on  the 
Practice  of  Recording  the  Ownership  of  Securities 
in  the  Records  of  the  Issuer  in  Other  than  the  Nome 
of  the  Beneficial  Owner  of  Such  Securities  at  24-25 
(Committee  Print  1978). 

'*E.g..  if  an  Odd-lot  offer  is  made  to  holders  of  50 
shares  or  less,  a  person  holding  150  shares  might 
desire  to  tender  three  separate  50  share  lots  into  the 
offer.  The  record  date  requirement  precludes  this 
practice. 
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holders  to  have  their  securities  rejected 
or  pro-rated  by  the  issuer. 

An  additional  concern  is  that  Odd-lot 
Offers  left  open  indefinitely  or  for  an 
extended  period  of  time  may  establish  a 
minimum  price  for  the  subject  security. 
The  record  date  requirement  minimizes 
the  pegging  effect  that  may  result  from 
continuous  Odd-lot  Offers  by  limiting 
the  number  of  shares  of  the  subject 
security  that  are  eligible  to  be  purchased 
by  the  issuer  at  the  offering  price. ^' To 
prevent  the  development  of  these  and 
other  manipulative  practices  and  to 
ensure  against  the  potential  for  fraud  in 
connection  with  Odd-lot  Offers,  the 
Commission  would  require  the  use  of  a 
record  date  in  Odd-lot  Offers  excepted 
from  the  provisions  of  the  Rule.^* 

The  amendment  that  the  Commission 
has  proposed  would  contribute  to  its 
program  of  responsible  deregulation. 
The  experience  it  has  gained  in 
regulating  Odd-lot  Offers  under  Rules 
lOb-6  and  13e-4  satisfies  the 
Commission  that  further  substantive 
regulation  of  Odd-lot  Offers  is 
unnecessary.  Accordingly,  the 
Commission  proposes  to  remove  from 
issuers  substantial  burdens  in  an  area 
where  little  abuse  or  injury  to 
shareholders  has  been  demonstrated.  At 
the  same  time,  the  proposed  amendment 
builds  into  the  Rule  assurances  that 
Odd-lot  Offers  will  continue  to  be 
conducted  in  a  non-discriminatory 
manner.  Moreover,  by  obviating  the 
necessity  for  issuers  to  seek  exemptions 
in  order  to  conduct  Odd-lot  Offers,  the 
proposed  amendment  would  save 
issuers  from  an  expensive  and  often 
time-consuming  process  and  conserve 
the  Commission's  staff  resources.  In  any 
case,  issuers  would  continue  to  be 
subject  to  the  general  antifraud  and 
anti-manipulative  provisions  of  the 
securities  laws  and  the  rules 
promulgated  thereunder  in  connection 
with  their  Odd-lot  Offers. 

Although  the  Commission  believes 
that  revising  its  regulations  of  Odd-lot 
Offers  would  best  be  achieved  by 
amending  the  Rule  as  proposed  herein, 
commentators  are  requested  to  address 
the  question  whether  it  would  be  more 
appropriate  simply  to  codify  the 
conditions  currently  imposed  on  Odd-lot 
Offers  pursuant  to  the  exemptive 
process  and  thereby  preserve  the 


substantive  provisions  of  the  Rule  as 
they  relate  to  Odd-lot  Offers. 

III.  Regulatory  Flexibility  Act 
Considerations 

The  Regulatory  Flexibility  Act.  which 
became  effective  on  January  1,  1981. 
imposes  new  procedural  steps 
applicable  to  agency  rulemaking  which 
has  a  "significant  economic  impact  on  a 
substantial  number  of  small  entities."  "* 
The  Chariman  of  the  Commission  has 
certified  pursuant  to  the  Regulatory 
Flexibility  Act  that  the  proposed 
amendment  to  Rule  13e^.  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  amendment  excepts 
issuers,  in  the  context,  of  Odd-lot  Offers. 
from  the  provisions  of  the  Rule, 
including  all  reporting  requirements. 
Specifically,  issuers  will  no  longer  be 
required  to  file  and  disseminate  copies 
of  a  Schedule  13E-4  in  connection  with 
Odd-lot  Offers  and  it  will  no  longer  be 
necessary  for  them  to  request 
exemptions  from  those  requirements  in 
order  to  conduct  such  offers. 

IV.  Stafutorv'  Basis  and  Text  of  Proposed 
Rule  Amendment 

Pursuant  to  Sections  3(b),  9(a)(6), 
10(b].  13e(e),  14(e)  and  23(a)  of  the  Act. 
15  U.S.C.  78c(b),  78i(a).  78j(b),  78m(e). 
78n(p]  and  78w{a).  the  Commission 
proposes  to  amend  §  240.13e(4)  in 
Ch.jpter  II  of  Title  17  of  the  Code  of 
Federal  Regulations  by  adding  a  new 
paragraph  (g)f5)  to  §  240. 13e^  and 
revising  paragraph  (f1(3)(i)  of  §  240.13e- 
4.  The  current  paragraph  (g)(5]  of 
§  240.1 3e-4  would  be  renumbered  as 
paragraph  (g)(6). 

List  of  subjects  is  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

Part  240  of  Title  17,  Chapter  II,  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

By  revising  paragraph  (f)(3)(i)  of 
§  240.13e-4,  redesignating  paragraph 


"The  possible  pegging  effect  of  a  continous  Odd- 
lot  Offer  is  also  minimized  by  the  small  percentage 
of  shares  that  generally  are  held  in  odd-lots. 

"An  issuer  that  chooses  not  to  use  a  record  date 
in  connection  with  an  offer  to  odd-lot  holders  would 
not  be  prohibited  from  making  that  offer.  Such  an 
offer,  however,  would  remain  fully  subject  to  the 
Rule  and  the  issuer  woud  be  required  either  to 
obtain  an  exemption  or  to  comply  fully  with  all 
provisions  of  the  Rule. 


"Although  Section  601(b)  ot  the  Reguldtory 
Flexibility  Act  defines  the  term  "small  enlitj.    the 
statute  permits  agencies  to  formulate  their  own 
definitions.  The  Commission  has  adopted 
definitions  of  the  term  small  entity  for  purposes  of 
Commission  rulemaking  in  accordance  with  the 
Regulatory  Flexibility  Act.  Those  definitions,  as 
relevant  to  this  proposed  rulemaking,  are  set  forlh 
in  Rule  0-10,  17  CFR  240.0-10.  See  Securities 
Exchange  Act  Release  ,\o.  18452  (January  28.  1982) 
An  issuer  is  a  "small  business"  or  "small 
organization"  under  Rule  0-10.  if  the  issuer,  on  the 
last  business  day  of  its  most  recent  fiscal  year,  had 
total  assets  of  S3.000.000  or  less. 


(g)(5)  as  paragraph  (g)(6].  and  adding  a 
new  paragraph  (g)(5j  to  §  240.13e-4[gJ  to 
read  as  follows: 

§  240.13e-4     Tender  offers  by  Issuers. 


(0*  *  * 

(3)  *  •  * 

(i)  Accepting  all  securities  tendered 
by  persons  who  own.  beneficially  or  of 
record,  an  aggregate  of  not  more  than  a 
specified  number  which  is  less  than  one 
hundred  shares  of  such  security  and 
who  tender  all  their  securities,  before 
prorating  securities  tendered  by  others; 
or 
•         *         •         «         * 

Ig)  *  *  * 

(5)  Offers  to  purchase  from  security 
holders  who  own  an  aggregate  of  not 
more  than  a  specified  numljer  of  shares 
that  is  less  than  one  hundred,  provided 
that  the  offer  is  made  available  to  all 
records  and  beneficial  holders  who  own 
that  number  of  shares  as  of  a  specified 
date  prior  to  the  announcement  of  the 
offer. 


V.  Solicitation  of  Comments 

All  interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  desiring  to  make  submissions 
should  submit  three  copies  thereof  to 
George  A.  Fitzsimmons,  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  DC. 
20549,  not  later  than  January  17, 1983. 
Reference  should  be  made  to  File  No. 
S7-952.  All  submissions  will  be  made 
available  for  public  inspection  at  the 
Commission's  Public  Reference  Section, 
Room  1024,  450  Fifth  Street.  NW., 
Washington,  D.C.  20549. 

By  the  Commission. 
George  A.  FilZ!.i^lmon^ 
Secrelary. 
November  17,  19^2. 

Regulatory  Flexibility  Act  Certification 

I,  John  S.  R.  Shad.  Chairman  of  the 
Securities  and  Exchange  Conmiission.  hereby 
certify  pursuant  to  5  U.S.C.  605(b)  that  the 

proposed  amendments  to  Rule  13e-4  set  forth 
in  Securities  Exchange  Act  Release  No.  34- 
19246.  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  issuers  Specifically,  issuers 
making  a  tender  offer  to  holders  of  odd-lots 
will  be  excepted  from  the  reporting 
requirements  of  the  rule,  including  the  need 
to  file  a  Schedule  13E-4,  and  also  will  be 
relieved  of  the  need  to  request  an  exemption 
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from  provisions  of  the  rule  in  order  to 
conduct  such  tender  offers. 
John  S.  R.  Shad. 

Chairman.  i 

November  18. 1982.  I 

|FR  Doc  82-32400  Filed  11-24-82:  8:45  am] 
BILUNG  COOC  BOIO-OI-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  7,  10,  22. 113, 145, 158 
and  191 

Drawback;  Proposed  Specialized  and 
General  Provisions 

agency:  Customs  Service.  Treasury. 
action:  Notice  of  extension  of  time  for 
comment. 

SUMMARY:  This  notice  extends  the 
period  of  time  within  which  interested 
members  of  the  pubhc  may  submit 
written  comments  with  respect  to  a 
Customs  proposal  to  revise  the  general 
provisions  applicable  to  all  drawback 
claims  and  specialized  provisions 
applicable  to  specific  types  of  drawback 
claims.  A  dociiment  inviting  the  public 
to  comment  on  the  proposal  was 
published  in  the  Federal  Register  on 
August  26, 1982  (47  FR  37563). 
Comments  were  to  have  been  received 
on  or  before  November  24, 1982.  Several 
requests  have  been  received  to  extend 
the  period  for  the  submission  of 
comments  claiming  that  because  of  the 
complexity  of  the  issues  involved, 
additional  time  is  needed  to  prepare  and 
submit  thorough  comments.  Customs 
believes  that  the  requests  have  merit. 
Accordingly,  the  period  of  time  for  the 
submission  of  written  comments  is 
extended  to  January  21, 1983. 

DATE:  Comments  must  be  received  on  or 
before  January  21, 1983. 

ADDRESS:  Written  comments  (preferably 
in  triplicate)  may  be  addressed  to  the 
Commissioner  of  Customs,  Attention: 
Regulations  Control  Branch,  U.S. 
Customs  Service,  1301  Constitution 
Avenue  NW.,  Room  2426,  Washington. 
D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT. 
George  Steuart,  Carriers.  Drawback  and 
Bonds  Division.  U.S.  Customs  Service, 
1301  Constitution  Avenue  NW., 
Washington,  D.C.  20229  (203-566-5856). 

Dated:  November  22. 1982. 
John  P.  Simpson,  i 

Director.  Office  of 
Regulations  and  Rulings. 

IFR  Doc,  82-32492  Filed  11-24-82:  845  dm| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  886 

(Docket  No.  82N-0180] 

Proposed  Reclassification  of  Daily 
Wear  Spherical  Contact  Lenses 
Consisting  of  Rigid  Gas  Permeable 
Plastic  Materials 

AGENCY:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a 
proposed  rule  which,  if  adopted,  would 
reclassify  marketed  daily  wear  spherical 
contact  lenses  consisting  of  certain  rigid 
gds  permeable  plastic  materials  from 
class  III  (premarket  approval)  into  class 
I  (general  controls).  The  proposal  is 
based  on  new  information  respecting 
these  devices.  After  reviewing  any 
pu!)lic  comments  received,  FDA  will 
promulgate  a  final  rule  reclassifying 
some  or  all  of  the  lenses  or  will 
withdraw  the  proposed  rule.  Elsewhere 
in  this  issue  of  the  Federal  Register,  FDA 
is  publishing  a  separate  proposal  to 
reclassify  certain  marketed  daily  wear 
optically  spherical  hydrogel  (soft)   . 
contact  lenses  from  class  III  into  class  I. 
date:  Comments  by  December  27. 1982. 
ADDRESS:  Written  comments  may  be 
submitted  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT. 
Maria  E.  Donawa.  National  Center  for 
Devices  and  Radiological  Health  (HFK- 
300).  Food  and  Drug  Administration, 
8757  Georgia  Ave.,  Silver  Spring,  MD 
20910.  301^27-7175. 
SUPPLEMENTARY  INFORMATION! 

I.  Background 

A.  History  of  the  Proceedings 

On  March  2. 1981,  the  Contact  Lens 
Manufacturers  Association  (CLMA), 
Washington,  DC  20006.  submitted  to 
FDA  under  section  513(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360c(e))  a  petition  to 
reclassify  contact  lenses  consisting 
principally  of  rigid  plastic  materials 
from  class  III  into  class  II  (performance 
standards).  FDA  thereafter  concluded 
that  the  petition  did  not  meet  all  the 
requirements  of  S  860.123  (21  CFR 
860.123)  of  the  regulations  governing 
reclassification  of  medical  devices.  FDA 
nonetheless  determined  that  CLMA's 
objective  was  meritorious  and 
tentatively  concluded  that  daily  wear 


spherical  contact  lenses  consisting 
principally  of  rigid  plastic  materials 
should  be  reclassified  from  class  III  into 
class  II.  Under  section  513(e)  of  the  act 
and  S  880.130(b)(1)  (21  CFR 
860.130(b)(1))  governing  reclassification 
under  section  513(e),  FDA  issued  on  its 
own  initiative  a  notice  of  intent  to 
initiate  a  change  in  the  classification  of 
such  lenses  (46  FR  57648;  November  24. 
1981). 

Because  the  agency  issued  on  its  own 
intitiative  the  notice  of  intent  that  FDA 
would  have  been  required  to  issue  had 
CLMA's  petition  not  been  inadequate 
(see  S  860.130(d)],  the  agency  concluded 
that  the  petition  was  moot  and  so  stated 
in  the  November  24, 1981  notice. 

The  notice  of  intent  invited  public 
comment  regarding  any  impact  that 
reclassification  of  daily  wear  spherical 
contact  lenses  consisting  principally  of 
rigid  plastic  materials  would  have  on 
manufacturers  or  distributors  of  contact 
lenses,  on  the  costs  or  prices  paid  by 
consumers  purchasing  contact  lenses,  on 
governmental  agencies  or  geographic 
regions,  on  whether  the  rulemaking 
would  have  significant  or  adverse 
effects  on  competition,  employment, 
investment,  productivity,  irmovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  As  of  October  6, 1982,  FDA  had 
received  51  comments  from 
ophthalmologists,  optometrists,  and 
contact  lens  manufacturers  concerning 
lenses  consisting  principally  of  rigid 
plastic  materials.  Fifty  comments  ' 
favored  reclassification  into  class  II  and 
are  further  discussed  in  section  VII  of 
this  proposal.  A  comment  argued  that 
FDA  should  not  reclassify  daily  wear 
spherical  contact  lenses  made  of  all 
types  of  rigid  plastic  materials  because 
the  information  available  to  the  agency 
does  not  show  that  lenses  made  from  all 
types  of  such  materials  are  safe  and 
effective  for  their  intended  use.  FDA 
agrees  with  the  comment.  As  discussed 
in  section  II  of  this  proposal,  the  daily 
wear  spherical  contact  lenses  proposed 
for  reclassification  include  only  those 
lenses  composed  of  certain  rigid  plastic 
materials. 

In  addition  to  the  comments  received 
on  the  notice  of  November  24,  FDA  also 
received  comments  on  CLMA's  petition. 
Two  of  these  comments  objected  to  any 
reclassification  of  these  lenses  if  there  is 
not  a  performance  standard  in  effect. 
FDA  has  recognized  some  of  these 
comments'  substantive  concerns  in 
section  VI,  which  invites  public 
comment  on  this  proposal. 
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B.  The  Statutory  Scheme 

On  may  28. 1976,  the  Medical  Device 
Amendments  of  1976  (the  amendments) 
(Pub.  L  94-295),  amending  the  Federal 
Food.  Drug,  and  Cosmetic  Act,  became 
law.  The  amendments  established  a 
comprehensive  system  for  the  regulation 
of  medical  devices  intended  for  human 
use.  One  provision  of  the  amendments, 
section  513  of  the  act,  establishes  three 
categories  (classes)  of  devices, 
depending  on  the  regulatory  controls 
needed  to  provide  reasonable  assurance 
of  any  device's  safety  and  effectiveness. 
The  three  categories  are  as  follows: 
class  I,  general  controls;  class  II, 
performance  standards;  class  III, 
premarket  approval.  A  device  is  in  class 
I  if  the  general  controls  authorized  by  or 
under  the  act  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  (section 
513(a)(l)(A)(i)  of  the  act;  21  CFR 
860.3(c)(1)).  A  class  II  device  is  a  device 
for  which  general  controls  by 
themselves  are  insufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device,  for  which 
there  is  sufficient  information  to 
establish  a  performance  standard  to 
provide  such  assurance,  and  for  which 
"it  is  therefore  necessary  to  establish 
*  *  *  a  performance  standard  under 
section  514  [21  U.S.C.  360d]  to  provide 
reasonable  assurance  of  its  safety  and 
effectiveness"  (section  513fa)(l)(B)  of 
the  act;  21  CFR  860.3(c)(2)).  A  device  is 
in  class  III  if  the  device  cannot  be 
classified  into  class  I  or  class  II  and  if  in 
addition,  the  device  is  purported  or 
represented  to  be  for  a  use  in  supporting 
or  sustaining  human  life  or  for  a  use 
which  is  of  substantial  importance  in 
preventing  impairment  of  human  health, 
or  if  the  device  presents  a  potential 
unreasonable  risk  of  illness  or  injury. 
For  a  device  in  class  III,  premarket 
approval  is  or  will  be  required  in 
accordance  with  section  515  of  the  act 
(21  U.S.C.  360e)  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  ofthe  device  (section 
513(a)(1)(C)  of  the  act;  21  CFR 
860.3(c)(3)). 

The  amendments  not  only  established 
a  comprehensive  system  of  device 
regulation,  they  also  changed  the 
definition  of  "device"  in  section  201(h) 
of  the  act  (21  U.S.C.  321(h])  so  that  some 
products  that  previously  were  "new 
drugs"  within  the  meaning  of  section 
201(p)  of  the  act  upon  enactment  of  the 
amendments  became  "devices"  under 
the  revised  definition  in  section  201(h). 

Before  passage  of  the  amendments. 
FDA  considered  certain  ophthalmic 
devices  to  be  "new  drugs"  subject  to 
section  505  of  the  act  (21  U.S.C.  355), 


which  forbids  the  marketing  of  such 
drug  unless  the  agency  has  approved  a 
new  drug  application  (NDA)  covering 
the  drug,  use,  and  labeling  in  question. 
To  provide  for  the  continuous  regulation 
of  these  products — that  is,  products  that 
previously  were  regulated  as  "new 
drugs"  but  now  are  defined  as 
"devices" — Congress  included  in  the 
amendments  special  transitional 
provisions  (section  520(1)  of  the  act  (21 
U.S.C.  360j(l)).  The  transitional 
provisions  apply  to  any  product  that  is  a 
device  (under  the  revised  definition  in 
section  201(h))  and  that  satisfies  one  or 
more  of  six  criteria.  Under  one  of  these 
criteria  (section  520(1)[1)(E)), 

(1)  [ajny  device  intended  for  human  use — 

«  *  * 

(E)  which  the  Secretary  in  a  notice 
published  in  the  Federal  Register  before  the 
enactment  date  has  declared  to  be  a  new 
drug  subject  to  section  505  *   *   *  is  classified 
in  class  III  unless  the  Secretary  in  response  to 
a  petition  (for  reclassification]  *  *  'has 
classified  such  device  in  class  I  or  II. 

The  transitional  provisions  further 
provide  in  section  520(l)(3l(D](i): 

(3)  •  •  • 

(D](i)  *  *  *  [A]  device  which  is  described 
in  subparcgraph  *  *  *  (E)  *  *  *  of  paragraph 
(1)  and  which  is  in  class  III  is  required,  unless 
exempt  under  subsection  (g)  [which  governs 
device  investigations]  of  this  section,  to  have 
on  and  after  sixty  days  after  the  enactment 
dale  in  effect  an  approved  application  under 
section  515. 

The  provisions  quoted  above 

specifically  provide  that  any  device 
which  FD.4.  by  notice  published  in  the 
Federal  Register  before  enactment  of  the 
amendments,  declared  to  be  a  "new 
drug"  subject  to  section  505  of  the  act.  is 
now  classified  in  class  III  and.  as  such, 
is  required  either  to  have  an  approved 
premarket  approval  application  (P.MA) 
under  section  515  of  the  act,  or  an 
investigational  device  exemption  from 
such  approval  as  provided  for  by  section 
520(g)  of  the  act,  unless  the  device  has 
been  reclassified  by  FDA  into  class  I  or 

II.  Section  501(fl(l)(C)  of  the  act  (21 
U.S.C.  351(n(l)(C])  provides  in  relevant 
part  that  a  device  shall  be  deemed  to  be 
adulterated; 

(fKl)  If  it  is  a  class  III  device— (C)  which 
was  classified  under  section  520(1)  into  class 

III.  which  under  such  section  is  required  to 
have  in  effect  an  approved  application  under 
section  515,  and  which  does  not  have  such  an 
application  in  effect. 

Thus,  any  transitional  device  that 
does  not  have  the  required  approved 
PMA  is  adulterated  and  is,  therefore, 
prohibited  from  interstate  commerce 
under  section  301(a)  of  the  act  (21  U.S.C. 
331(a)). 


In  a  notice  published  in  the  Federal 
Register  of  September  30, 1975  (40  FR 
44844),  FDA  declared  that  all  soft 
contact  lenses,  defined  as  all  contact 
lenses  consisting  of  polymers  other  than 
polymethyl-methacrylate  (PMMA),  e.g., 
cellulose  acetate  butyrate  (CAB), 
polycarbonate,  silicone,  and 
hydroxyethylmethacrylate  (HEM A), 
were  "new  drugs"  subject  to  premarket 
clearance  under  section  505  of  the  act. 
The  notice,  which  also  included  a 
proposed  regulation  to  codify  this 
position,  states  that  since  the 
introduction  of  soft  contact  lenses  in  the 
1960's  FDA  has  regarded  all  contact 
lenses  made  from  non-PM.MA  materials 
as  "new  dnigs."  and  explains  that  the 
agency's  decision  to  regulate  them  under 
section  505 

*  *  *  was  based  on  a  recognition  that  new 
plastic  materials  that  had  not  been  shown  to 
be  safe  or  effective  for  use  were  being 
introduced  for  use  in  the  manufacture  of 
contact  lenses.  The  introduction  of  these  new 
materials  led  to  new  lens  design  and  use, 
new  manufacturing  methods,  and  new 
methods  for  lens  care.  The  Food  and  Drug 
Administration  is  concerned  that  the  use  of 
these  contact  lenses  may  result  in  serious  eye 
damage  if  the  new  material  of  which  they  are 
composed  is  unsafe  for  use  in  the  eye,  if  the 
user  cannot  feasibly  care  for  the  lenses,  or  if 
the  highly  complex  procedures  for  the 
manufacture  of  these  lenses  are  not  carefully 
controlled  to  assure  a  product  of  uniform 
quality. 

The  notice  went  on  to  describe  the 
types  of  studies  that  FDA  concluded 
sponsors  need  to  conduct  to  determine 
the  safety  of  soft  contact  lenses  and  the 
factors  that  need  to  be  taken  into 
account  to  assess  the  adequacy  of  the 
procedures  for  manufacturing  such 
lenses  (see  40  FR  at  44845;  September 
30, 1975). 

As  a  result  of  the  1975  declaration  and 
proposal,  under  the  transitional 
provisions  discussed  above,  non-PMMA 
contact  lenses  on  the  date  of  the 
amendments  were  automatically 
classified  into  class  HI  without  need  for 
regulations  or  other  action  on  the  part  of 
the  agency.  Nonetheless,  in  a  notice 
published  in  the  Federal  Register  of 
December  16.  1977  (42  FR  63472)  (the 
transitional  notice).  FD.A  provided  all 
interested  persons  further  notice  that 
various  generic  types  of  devices. 
including  soft  contact  lenses,  were  class 
111  devices  subject  to  the  premarket 
approval  requirements  of  section  515  of 
the  act.  In  addition,  FDA  affirmed  the 
class  HI  status  of  sofi  contact  lenses  in  a 
notice  published  in  the  Federal  Register 
of  January  13,  1978  (43  FR  1966),  The 
January  13, 1978  notice,  which  withdrew 
the  1975  proposed  regulation  but  did  not 
affect  its  declaration,  stated: 
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Those  [contact  lenses]  that  do  not  consist 
entirely  of  [PMMA|  are  *  '   *  subject  to  the 
transitional  provisions  of  section  520(1)  ■  * 
and  therefore  may  not  be  commercially 
distributed  without  premarket  approval. 

C.  The  Legal  Standard  Governing 
Reclassification  Under  Section  513(e) 

Section  513(e)  of  the  act  authorizes 
FDA  to  reclassify  a  device  based  on 
"new  information"  respecting  the 
device.  The  term  "new  information" 
comprehends  information  developed  as 
a  result  of  a  reevaluation  of  the  data 
before  the  agency  when  a  device  was 
classified,  as  well  as  information  not 
presented,  not  available,  or  not 
developed  at  that  time.  See.  e.g.. 
Holland-Ran tos  v.  United  States 
Department  of  Health,  Education,  and 
Welfare.  587  F,2d  1173,  1174,  n.  1  (D.C. 
Cir.  1978);  Upjohn  v.  Finch.  422  F.2d  944 
(6th  Cir.  1970);  Bell  v.  Goddard.  366  F.2d 
177  (7th  Cir.  1966).  In  each  of  the  cited 
cases,  FDA  had  taken  final  action  to 
withdraw  approval  of  a  marketing 
permit,  rather  than  to  effect  a  change 
that  would  relieve  manufacturers  of  the 
obligation  to  obtain  such  a  permit,  as  the 
proposal  would  do  here.  But  the  basis 
for  both  types  of  actions  is  the  same, 
namely,  a  reevaluation  made  in  light  of 
changes  In  "medical  science,"  Upjohn  v. 
Finch,  supra,  422  F,2d  at  951.  The  agency 
believes,  therefore,  that  the  act  permits 
a  reevaluation  based  on  such  changes  to 
support  reclassification  of  a  device, 
whether  from  class  III  into  class  I  (or 
class  n),  class  n  into  class  I  (or  class  III], 
or  class  I  into  class  D  (or  class  III). 

The  "new  information"  on  which  any 
reclassification  is  based  is  required  to 
consist  of  "valid  scientific  ei'idence,"  as 
defined  in  section  513(a)(3)  of  the  act 
and  §  860.7(c)  of  the  regulations.  As 
specified  in  §  860.7(c)(1),  FDA  relies 
upon  only  such  evidence  to  determine 
whether  there  is  reasonable  assiu'ance 
that  a  device  is  safe  and  effective.  For 
the  purposes  of  reclassification,  the 
valid  scientific  evidence  upon  which  the 
agency  relies  is  required  to  be  publicly 
available,  i.e.,  may  not  be  based  on 
trade  secret  or  confidential  commercial 
information  in  PMA's  (section  520(c)  of 
the  act),  or  on  the  detailed  summaries  of 
information  respecting  the  safety  and 
effectiveness  of  devices  for  which  there 
are  approved  PMA's  (section  520(h)(3)  of 
the  act).  FDA  is  required  to  make  these 
summaries  available  to  the  public  upon 
issuance  of  orders  approving  PMA's 
(section  520(h)(1)  of  the  act). 

To  reclassify  a  device  under  section 
513(e)  of  the  act,  the  statute  and  the 
regulations  require  that  the  new, 
publicly  available,  valid  scientific 
evidence  of  safety  and  effectiveness 
show  (1)  why  the  device  should  not 
remain  in  its  present  classification  and 


(2)  that  the  proposed  reclassification 
will  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device.  In 
thp  casf  of  a  device  classified  in  class  III 
and  proposed  for  reclassification  into 
class  I,  ihe  statute  and  the  regulations 
require  such  evidence  of  safety  and 
effectiveness  to  show  (1)  why  the  device 
should  not  remain  in  class  III  and  (2) 
that  general  controls  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device. 

Based  on  a  careful  review  of  new, 
publicly  available,  valid  scientific 
evidence,  FDA  has  tentatively 
concluded  that  daily  wear  spherical 
contact  lenses  consisting  of  certain  rigid 
gas  permeable  plastic  materials  should 
be  reclassified  into  class  I  (general 
controls).  In  FDA's  judgment,  the 
information  discussed  in  this  preamble 
shows  that  the  devices  are  safe  and 
effective  for  their  intended  use,  and  FDA 
believes  that  the  general  controls 
provisions  of  the  act  are  sufficient  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  lenses. 
The  decision  to  propose  reclassification 
into  class  I,  rather  than  class  II  once  a 
performance  standard  is  in  effect,  is 
b.ised  on  FDA's  belief  that  although 
sufficient  information  exists  to  establish 
a  standard  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  daily  wear  spherical 
contact  lenses  consisting  of  certain  rigid 
gas  permeable  plastic  materials,  there  is 
no  need  to  establish  a  performance 
standard  to  provide  such  assurance. 

II.  Identification  of  the  Device 

For  the  purpose  of  reclassification, 
FD.A  is  identifying  this  generic  type  of 
device  as  a  daily  wear  spherical  contact 
lens  consisting  of  rigid  gas  permeable 
plastic  materials.  Such  a  lens  is 
indicated  for  daily  wear  for  the 
correction  of  myopia,  hyperopia,  or 
aphakia.  Because  the  requisite  publicly 
available  safety  and  effectiveness  data 
that  FDA  may  use  as  the  basis  for 
reclassification  apply  only  to  a  contact 
lens  composed  of  a  limited  number  of 
materials,  a  lens  subject  to  this  proposal 
13  composed  only  of  the  following:  (1) 
Cellulose  acetate  butyrate  (CAB);  or  (2) 
Polyacrylate-silicone. 

This  proposal  applies  to  any  daily 
wear  spherical  contact  lens  that  is  made 
of  the  materials  listed  above  and  that 
has  received  premarket  approval,  and 
any  contact  lens  FDA  determines  to  be 
substantially  equivalent  to  such 
approved  lenses. 

Contact  lenses  composed  of  CAB  or 
polyacrylate-silicone  are  characterized 
as  chemically  and  physically  stable 
under  the  conditions  of  their  Intended 
use,  optically  clear,  nontoxic,  and 


nonallergenic.  Such  lenses  do  not 
support  bacterial  growth  and  are 
generally  benign  to  corneal  tissue.  They 
provide  gas  permeabifity,  wettability,  or 
tear  pumping  action  to  ensure  healthy 
maintenance  of  corneal  t'ssue.  There 
generally  is  no  significant  leaching  of 
substances  from  contact  lenses 
composed  of  CAB  or  polyacrylate- 
silicone.  Those  leachables  present  are  of 
minimum  concentration  and  are 
nontoxic  and  nonirritating. 

Rigid  lenses  consisting  of  cross-linked 
PMMA  are  not  included  in  this  proposal 
because  FDA  has  tentatively  concluded 
that  such  lenses  are  PMMA  lenses 
within  the  meaning  of  the  1975  proposal, 
and  therefore  do  not  require  premarket 
approval.  When  FDA  issued  that 
proposal,  certain  lenses  that  were 
thought  to  consist  entirely  of  PMMA, 
and  which  FDA  regulated  as  devices 
rather  than  new  drugs,  actually  were  not 
pure  PMMA.  Such  lenses  consisted  of 
PMMA  and  several  ingredients  (Refs.  1 
and  2),  including  catalysts  (e.g., 
benzoylperoxide),  cross-linking  agents, 
comonomers,  or  chain  transfer  agents. 

In  the  1978  notice  that  withdrew  the 
1975  proposal,  FDA  stated: 

The  Connmissioner  of  Food  and  Drugs 
recognizes  that  issues  may  arise  as  to 
whether  particular  contact  lenses  would  have 
been  regarded  as  devices  or  as  new  drugs 
before  the  Medical  Device  Amendments. 
These  issues  are  relevant  in  determining 
whether  particular  contact  lenses  are  subject 
to  premarket  approval  by  virtue  of  the 
transitional  provisions.  The  Commissioner 
believes  that  such  issues,  if  they  arise,  should 
be  addressed  on  a  case-by-case  basis  or  in 
the  future  regulations  classifying  contact 
lenses  that  are  not  subject  to  the  transitional 
provisions  (43  FR  1966). 

FDA  cautions  that,  except  for  cross- 
linked  PMMA  lenses  that  FDA 
determines  are  substantially  equivalent 
to  PMMA  lenses,  cross-linked  PMMA 
lenses  remain  in  class  III  and  may  not 
be  distributed  in  commerce  without 
premarket  approval.  In  at  least  one  case. 
FDA  already  has  determined  that  a 
cross-linked  PMMA  lens  is  substantially 
equivalent  to  a  PMMA  lens  (Ref.  3).  Fop 
the  purpose  of  determining  whether 
cross-linked  PMMA  lenses  in  general 
should  be  regarded  as  PMMA  lenses, 
FDA  will  issue  a  Federal  Register  notice 
reopening  the  administrative  record  and 
the  comment  period  in  the  rulemaking 
proceeding  to  classify  PMMA  lenses, 
which  FDA  has  proposed  to  classify  into 
class  II  (47  FR  3694  at  3736;  January  26. 
1982).  Cross-linked  PMMA  lenses  will 
continue  to  be  a  class  III  device  subject 
to  the  premarket  approval  provisions  of 
the  statute  unless  FDA  concludes  that 
they  are  PMMA  lenses  and  includes 
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them  in  the  final  regulation  classifying 
PMMA  lenses. 

Multifocal  (including  bifocal), 
aspherical,  and  tone  contact  lenses 
consisting  of  rigid  gas  permeable  plastic 
materials  are  excluded  from  this 
proposal  because  FDA  is  not  aware  of 
adequate  new,  publicly  available,  valid 
scientific  evidence  showing  that  such 
lenses  are  safe  and  effective. 

This  proposal  would  not  exempt 
iinted  contact  lenses  from  the  color 
additive  provisions  in  section  706  of  the 
.ict  {21  U.S.C.  376).  Regardless  of 
whether  a  rigid  gas  permeable  plastic 
(.ontact  lens  is  classified  into  class  III, 
class  II,  or  class  I,  a. color  additive  in 
such  a  lens  that  comes  in  direct  contact 
with  the  body  of  man  or  other  animals 
for  a  significant  period  of  time  is  subject 
to  regulation  under  section  706.  (See  21 
U  S.C.  376.)  Any  rigid  gas  permeable 
plastic  contact  lens  that  bears  or 
contains  a  color  additive  accordingly  is 
deemed  to  be  adulterated  under  section 
501(a)(4)  of  the  act  (21  U.S.C.  351(a)(4)) 
<!nd  thus  prohibited  from  commerce 
unless,  among  other  things  (1)  there  is  in 
effect,  and  such  additive  and  such  use 
are  in  conformity  with,  a  regulation 
issued  under  section  706(b)  of  the  act  (21 
US  C.  376(b))  listing  such  additive  for 
such  use  or  (2)  such  additive  and  such 
use  conform  to  the  terms  of  an 
fxeinplicn  which  is  in  effect  pursuant  to 
station  706(f)  of  the  act  (21  U.S.C. 
376(0). 

III.  Reasons  for  the  Proposal 

To  determine  the  proper  classification 
of  the  device.  FDA  considered  the 
criteria  specified  in  section  513(al(l)  of 
the  act.  For  the  re,Tsons  discussed 
below,  FDA  has  tentatively  concluded 
that  the  general  controls  authorized  by 
or  und.^r  sections  501  (adulteration),  502 
(mi.sbrdrdmg),  510  (registration,  listing, 
and  pren.drket  notification),  516  (banned 
devices).  518  (notification  and  other 
remedies),  519  (records  and  reports),  and 
520  (general  provisions  including  current 
good  manufacturing  practice 
requirements)  of  the  act  (21  U.S.C.  351, 
352,  360,  360f,  360h,  360i,  360j)  are 
sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  daily  wear  spherical 
contact  lenses  composed  of  CAB  or 
polyacrylate-silicone. 

1.  New,  publicly  available,  valid 
scientific  evidence  shows  that  the 
device  is  safe  and  effective  for  its 
intended  use.  The  safety  of  the  device 
also  18  shown  by  the  absence  of  reports 
in  the  literature  of  serious,  irreversible 
abverse  effects  on  health  presented  by 
the  device.  Additionally.  FDA  notes  that 
no  such  alleged  effects  have  been 


reported  to  the  agency's  Device 
Experience  Network  (DEN). 

2.  The  materials  that  contact  the  eye 
that  are  used  in  the  device  have  bppn 
shown  to  be  generally  acceptab'e  and  to 
have  knowTi  acceptable  properties  (Ref. 
4).  FDA's  guidelines  for  toxicolojjical. 
microbiological,  and  clinical  eva!u;3tion 
of  contact  lenses  and  guidelines  for 
contact  lens  manufacturing  controls 
have  been  used  by  contact  lens 
manufacturers  for  premarket  clearance 
submissions  (NDA's  and  PMA's)  for  the 
past  10  years  (Ref.  5).  A  guideline 
developed  by  the  former  U.S. 
Interagency  Regulatory  Liaison  Group 
describes  test  methods  used  to  evaluate 
acute  eye  irritation  (Ref.  6).  Autian 
provides  additional  information  on 
toxicological  evaluation  of  biomaterials 
(Ref.  7)  and  Galin,  et  al.,  provide  data  on 
the  use  of  tissue  culture  methods  to  test 
toxicity  of  ocular  plastic  materials  (Ref. 
8). 

3.  Current  methods  of  chpm;Crtl  and 
physical  analyses  of  materials  aliow 
determination  of  purity,  structure,  and 
solubility  of  polymers,  and  the  presence 
of  trace  elements  (Ref.  7). 

4.  FDA  believes  that  clinically 
significant  properties  and  design 
characteristics  of  the  device  include 
total  effective  oxygen  transport  to  the 
cornea  by  gas  permeability  and  t^.ir 
pumping;  degree  of  surface  wett:n'L;; 
dimensional  stability  under  norm-i!  use, 
including  cleaning  and  handling;  optical 
transmission  and  refractivity;  tensile 
and  flexural  stregth  and  recovery  from 
deformation:  and  abrasion  and  impact 
resistance.  By  including  in  this  proposal 
only  those  rigid  daily  wear"  spherical 
contact  lenses  that  consist  of  CAB  and 
polyacrylate-silicone  and  that  have 
received  premarket  approval  and  any 
contact  lenses  found  by  FDA  to  be 
substantially  equivalent  to  such 
approved  lenses,  the  agency  'ne'ieves  the 
clinically  significant  properties  and 
design  characteristics  listed  above  will 
be  assured,  should  any  of  the  lenses 
proposed  for  reclassification  actually  be 
reclassified. 

5.  FDA  recognizes  that  all  the  general 
controls  provisions  of  the  statute  apply 
to  the  device.  Of  particular  importance. 
however,  are  the  premarket  notification 
procedures  (21  CFR  807.87),  which 
enable  FDA  to  determine  substantial 
equivalence,  and  the  current  good 
manufacturing  practice  (CMP) 
regulations  (21  CFR  Part  820).  which 
apply  to  all  devices.  To  establish  that  a 
new  lens  is  substantially  equivalent  to 
any  currently  marketed  lens  that  is 
reclassifed,  the  manufacturer  should  be 
prepared  to  demonstrate  substantial 
equivalence  in  terms  including,  but  not 


limited  to.  design:  composition;  optical 
tr.msmission  (and  homogenpity)  and 
index  of  refraction:  and  other  physical 
P'operties  mciuding  uxyaen 
pf-emeabihty,  chemir.ji  and  physical 
stability,  tensile  and  flexural  strength: 
biocompatibi'ity.  including  cytotoxicity, 
eye  irritation,  and  nonsupport  of 
bacterial  growth:  impurities:  leachables: 
heavy  metal  levels:  prespr\ati\e  uptake 
and  release:  and  lens  care/cleaning 
regimen  compatibtlity.  .All  these 
properties  relate  to  the  basic 
characteristics  of  the  device.  To 
establish  substantial  equivalence,  the 
manufarturer  also  will  be  rpquired  to 
demonstrate  compliance  with  21  CFR 
Part  820.  FDA  may  permit  such  a 
showing  to  be  made  in  a  premdrkrt 
notification  submission  containing  a 
detailed  description  of  the  methods  used 
in.  and  the  facilities  and  controls  used 
for,  the  manufacture,  processing,  and 
packing  of  the  device  and  how  such 
methods,  facilities,  and  controls  meet 
the  requirements  of  the  regulations. 

In  the  transitional  notice,  FDA  stated 
that  some  of  the  types  of  devices 
formerly  regarded  b\  the  agency  as  new 
drugs — including  soft  contact  lenses — 
and  for  which  premarket  approval  is 
required  "may  be  adequately  regulated 
under  performance  standards."  (See  42 
FR  at  63474:  December  16,  1977.)  In  that 
notice.  FDA  also  stated:  "(Ulntil  a 
performance  standard  applicable  to  any 
[of  certain  specified  products,  including 
soft  contact  lenses]  is  established  and 
becomes  effective,  that  product  will 
continue  to  be  subject  to  premarket 
approval.  ■  A  performance  standard  for 
rigid  gas  permeable  contact  lenses  could 
address,  among  other  things, 
biocompalibility.  oxygen  permeability, 
polymer  ratios  and  other  specifics  of 
composition,  assays  for  the  purity  of 
materials,  leaching,  biodegradability, 
configuration  and  design,  and  cleaning 
and  disinfection  TOA  expressed 
concerns  about  some  of  these  variables 
and  the  need  for  manufacturing  controls 
to  assure  uniform  quality  in  the  1975 
notice  declaring  such  lenses  as  new 
drugs  (See  section  IB,  above) 

This  proposal  to  reclassify  daily  wear 
spherical  contact  lenses  composed  of 
CAB  or  polyacrylate-s'.lcone  into  class  1. 
rather  than  into  class  II  upon  the 
effective  date  of  a  performance  stand.'.; d 
promulgated  m  accordance  with  section 
514  of  the  act,  is  based  on  FDA's 
tentative  conclusion  that  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  such  lenses.  FDA 
believes  that  sufficient  information 
exists  to  establish  a  section  514 
standard  to  provide  reasonable 
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assurance  of  the  safety  and 
effectiveness  of  the  device;  however, 
FDA  does  not  believe  it  is  necessary  to 
establish  such  a  standard  to  provide 
such  assurance. 

FDA  notes  that  in  1975,  when  the 
agency  declared  as  new  drugs  all  " 
contact  lenses  that  did^t  consist 
entirely  of  PMMA,  there  was  relatively 
Uttle  publicly  available  information 
about,  or  experience  with,  non-PMMA 
lenses,  and  the  materials  from  which 
such  lenses  were  being  manufactured 
had  not  been  shown  to  be  safe  or 
effective  for  use.  As  discussed  in  section 
rV  of  this  notice,  since  the  late  1970's 
rigid  gas  permeable  contact  lenses  have 
been  marketed  in  substantial  numbers 
in  this  country,  and  they  have  been 
shown  to  be  safe  and  effective.  FDA 
believes  that  this  marketing  experience 
reflects  such  lenses'  basic 
biocompatibility  and 
nonbiodegradabihty.  and  the  feasibility 
of  cleaning  and  disinfecting  them. 
Application  of  the  premarket 
notification  requirements  set  out  in 
section  510{k)  of  the  act  (21  U.S.C. 
360(k))  and  S  807.87  of  the  regulations, 
including  the  requirement  that 
manufacturers  demonstrate  substantial 
equivalence  to  reclassified  marketed 
lenses  with  respect  to  design, 
composition,  optical  properties, 
biocompatibility,  and  other  basic 
characteristics  of  the  device  referred  to 
earlier  in  this  section  of  the  preamble, 
will  enable  FDA  to  ensure  that  only 
daily  wear  spherical  rigid  gas  permeable 
contact  lenses  that  are  safe  and 
effective  will  be  marketed.  The  GMP 
regulations  require  all  manufacturers  to 
prepare  and  implement  quality 
assurance  programs  intended  to  assure 
that  devices  will  be  of  uniform  quality. 
safe,  effective,  and  otherwise  in 
compliance  with  the  act.  Application  of 
the  GMP  regulations  will  enable  FD.^  to 
ensure  that  only  daily  wear  spherical 
rigid  gas  permeable  contact  lenses  of 
uniform  quality  are  marketed.  For  all 
these  reasons.  FDA  believes  that  a 
performance  standard  is  not  necessary 
to  assure  biocompatibility. 
nonbiodegradability.  or  the  other 
composition  and  design  characteristics 
referred  to  above,  or  to  ensure  the 
manufacture  of  lenses  of  uniform 
quality, 

rV.  Summary  of  the  Data  on  Which  the 
Proposed  Reclassification  is  Based 

A.  Preclinical  Data 

The  first  patent  for  a  PMMA  contact 
lens  was  granted  in  1950  (Ref.  10].  In 
recent  years,  other  rigid  plastic 
materials  have  been  developed  and  used 
for  contact  lenses.  The  first  CAB  lens 


was  approved  by  FDA  in  1978.  A 
polyacrylate-silicone  lens  was  approved 
in  1979.  At  present,  approximately  1 
million  people  in  the  United  States  wear 
contact  lenses  consisting  of  CAB  or 
polyacrylate-silicone  (Ref.  11).  Since  the 
introduction  of  such  lenses,  few  reports 
of  adverse  reactions  or  complications 
have  been  described  in  the  Uterature,  or 
submitted  to  FDA  through  its  DEN.  FDA 
recognizes  that  the  DEN  is  wholly 
voluntary  and.  as  such,  cannot 
reasonably  be  expected  to  receive 
reports  of  all  adverse  reactions  or 
complications  from  rigid  gas  permeable 
contact  lenses  composed  of  CAB  or 
polyacrylate-sihcone.  FDA  beheves, 
however,  that  the  reports  received 
through  the  DEN  are  representative  of 
some  of  the  types  of  adverse  reactions 
or  complications  that  may  result  from 
the  use  of  such  lenses.  As  of  September 
1982.  the  DEN  contained  three  reports  of 
adverse  reactions  to  such  lenses,  and 
three  reports  of  adverse  reactions  to 
lenses  whose  type  could  not  be 
identified  (Ref.  12).  None  of  these 
reports  indicated  that  any  serious, 
irreversible  adverse  effects  had 
occurred  as  a  result  of  CAB  or 
polyacrylate-silicone  rigid  contact  lens 
wear. 

Corneal  tissue  integrity  and  wearer 
comfort  are  important  considerations  in 
the  safe  use  of  daily  wear  contact 
lenses.  The  lack  of  oxygen  permeabiligy 
of  PMMA  lenses,  if  not  offset  by  tear 
pumping  action,  has  been  linked  to 
corneal  edema  and  subsequent  wearer 
discomfort  (Ref.  13),  In  fact,  a  study  by 
Mandell  (Ref.  14)  indicates  that  even  a 
carefully  designed  PMMA  contact  lens 
fitted  by  the  most  skilled  practitioner 
may  cause  some  level  of  edema.  In 
contrast,  the  gas  permeability  of  contact 
lenses  consisting  of  CAB  or 
polyacrylate-silicone  copolymers  allows 
direct  transmission  of  oxygen  to  corneal 
tissue  (Refs.  15  and  16).  Additional 
advantages  ascribed  to  rigid  gas 
permeable  contact  lenses  include 
greater  wearer  comfort  and  less 
probability  of  corneal  abrasion  from 
physiological  insult  than  have  been 
experienced  with  PMMA  contact  lenses 
(Ref.  13). 

Contact  lenses  composed  of  CAB  are 
chemically  stable,  optically  clear, 
nontoxic,  and  nonallergenic  (Ref.  17). 
The  edge  thickness  and  contour  of  rigid 
plastic  contact  lenses,  including  CAB, 
are  two  important  factors  in  determining 
tolerance  by  the  patient  (Ref.  18),  Morris 
and  Lowther  measured  the  thickness  of 
two  types  of  CAB  contact  lenses  (17 
lenses  in  total)  at  different  distances 
from  the  edge,  and  edge  contours  were 
viewed  microscopically  (Ref,  18).  A 


difference  in  thickness  and  contour  was 
found  among  CAB  contact  lenses 
produced  by  different  manufacturers. 
This  difference  could  affect  contact  lens 
comfort.  Because  the  edges  of  contact 
lenses  are  made  in  standard  shapes  and 
not  to  patient  specifications, 
adjustments  in  edge  thickness  and 
contour  can  be  made  after  patient 
fitting,  if  needed  (Ref.  19).  These 
adjustments,  which  may  include 
flattening  the  lens  curve,  thinning  the 
front  surface,  or  poHshing  the  edge  itself, 
are  considered  standard  practice  after 
patient  fitting  (Ref.  19).  The  surface 
tension  of  CAB  contact  lenses  is  lower 
than  that  of  PMMA  contact  lenses,  thus 
facilitating  wettability  of  the  contact 
lens  surface  (Ref.  17),  For  PMMA  lenses 
to  exhibit  wettability  comparable  to  that 
of  CAB  lenses,  PMMA  lenses  need  to  be 
treated  with  wetting  solutions  (Ref.  17). 

Polyacrylate-silicone  copolymer 
contact  lenses  consist  of  complex 
siloxanyl  methacrylate  polymers  (Refs. 
20  and  21).  Such  lenses  contain  PMMA 
for  rigidity  and  polymerized  silicone  for 
oxygen  permeability  (Refs.  20  and  21). 
They  are  characterized  as  optically 
clear,  chemically  stable,  nontoxic, 
nonallergenic.  oxygen  permeable, 
wettable.  and  scratch  and  break 
resistant  (Refs  20  and  21).  As  noted  for 
CAB  contact  lenses,  variations  in  the 
edge  thickness  and  contour  of 
polyacrylate-sihcone  lenses  do  occur, 
even  among  contact  lenses  produced  by 
an  individual  manufacturer  (Ref.  18). 
FDA  believes  this  concern  can  be 
addressed  through  standard  adjustments 
or  edge  modifications  after  patient 
fitting  (Ref.  19).  Design  specifications  of 
these  contact  lenses  include 
specifications  for  diameter,  edge  lift, 
center  and  edge  thickness,  lens  flexure, 
and  lenticular  construction  (a  carrier  rim 
surrounding  the  central  optical  zone) 
and  have  been  described  (Ref.  21).  The 
availability  of  practical  fitting 
information  to  ophthalmologists  and 
optometrists  increases  the  likelihood  of 
effective  fitting  and  wearing.  This 
information  can  be  specified  in  labeling 
and  assured  through  general  controls. 

B.  Clinical  Data  on  Specific  Rigid  Gas 
Permeable  Lenses 

1.  Cellulose  acetate  butyrate(CAB). 
Kline  and  DeLuca  (Ref.  22)  studied  the 
clinical  response  of  100  randomly 
selected  myopic  patients  who  had  been 
fitted  with  CAB  contact  lenses.  The 
purpose  of  the  study  was  to  evaluate  the 
advantages  and  disadvantages  of  CAB 
lenses.  The  lenses  used  in  the  study  had 
an  index  of  refraction  of  1.475.  The 
average  center  thickness  was  0.20 
millimeter  (nun)  and  average  edge 
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Ihicknes?  was  0.15  mm.  The  optic  zone 
was  1.4  mm  less  than  the  diameter. 
There  were  three  peripheral  curves  1.5 
mm  progressively  flatter  than  the  base 
curve.  The  diameters  used  ranged  from 
9.2  mm  to  10.8  mm. 

Of  the  100  myopic  patients,  52  were 
female  and  48  were  male.  Patients 
ranged  from  16  to  41  years  of  age. 
Seventy-five  of  the  100  patients  had 
been  unsuccessful  in  previous  attempts 
to  wear  PMMA  or  hydrogel  (soft) 
contact  lenses,  and  25  patients  were 
first-time  contact  lens  wearers.  The 
flattest  keratometry  readings  ranged 
from  41.75  to  50.00  diopters.  Eight  hours 
of  wearing  time  was  intended  to  be 
reached  within  1  week  beginning  with  3 
hours  on  the  day  of  dispensing. 

Criteria  for  success  included  an 
assessment  of  visual  acuity,  subjective 
response,  corneal  physiology,  and  lens 
performance.  Spectacle  blur  was 
assessed  by  measuring  visual  acuity 
with  the  spectacle  prescription  after 
removal  of  lenses.  Patients  were 
considered  successful  wearers  if  (hey 
experienced  comfort,  a  minimum 
wearmg  time  of  8  hours  a  day,  visual 
acuity  of  20/25  or  better,  no  corneal 
edema,  no  vascularity,  no  signific.int 
bulbar  conjunctival  injection,  no 
significant  corneal  stainir.?,  no  increase 
in  folLi  iiLir  hypertrophy  of  the  superior 
palpebral  (upper  eyelid)  conjuctiva.  and 
no  spectacle  blur. 

Of  the  100  patients  studied,  "9  uitp 
success^Jl  wearers,  while  21  wore 
unsuccessf'jl  and  discontinued  use  of 
the  CAB  lens.  Of  the  75  patients  who 
h,id  bf^en  successful  PMM.'\  or  hvdro'^el 
(soft)  contact  lens  wearers.  57  patients 
(77  percent)  were  successful  with  CAB 
lenses  and  18  patients  (23  percent)  were 
unsuccessful.  Of  the  25  patients  who 
were  first-time  lens  wearers,  22  patients 
(88  percent)  were  successful  and  3 
patients  (12  percent)  were  unsuccessful. 
Of  the  tof.il  of  21  patients  who 
discontinued  lens  wear,  1  patient  had 
spectacle  blur.  2  pat;ents  had  corneal 
edema  and  discomfort,  2  patients  had 
fluctuating  visual  aaiity  and  discomfort, 
and  16  paiients  had  problems  limited  to 
discomfort.  Corneal  staining  at  the  3  and 
9  o'clock  positions  of  the  eye  occurred  in 
20  of  200  eyes.  Mild  bulbar  conjunctival 
infection  developed  in  16  eyes,  and 
moderate  infection  developed  in  6  eyes. 
Overall,  72  patients  reported  good 
comfort  with  the  lens;  8  patients 
reported  fair  comfort  (lens  awareness), 
and  20  patients  had  poor  comfort  .ind 
could  not  tolerate  the  CAB  lens. 

Over  50  percent  of  the  patients  were 
fitted  "on-K.,"  w,th  the  i-emaining  almost 
equally  dividc-d  between  "steeper  than 
K"  and  'flatter  than  K."  Fitting 
relationship  to  K  readings  and  lens 


diameter  was  analyzed  to  show  possible 
correlation  with  comfort  and  successful 
wear.  Although  the  results  were  not 
reported  as  statistically  significant 
lenses  fitted  "flatter  than  K"  resulted  in 
a  higher  percentage  of  poor  comfort  than 
the  other  two  categories.  Also,  a  higher 
percentage  of  failures  were  associated 
with  lenses  fitted  "flatter  than  K." 
Success  and  failure  were  approximately 
the  same  for  each  diameter.  Lenses  were 
changed  an  average  of  1.67  times  on 
successful  patients  and  4.8  times  on 
unsuccessful  patients.  .No  significant 
changes  in  base  curves  or  powers  of 
CAB  lenses  were  found  following  lens 
wear. 

The  study  showed  that  of  100  patients 
fitted  with  CAB  lenses,  79  percent  were 
successfully  fitted  for  correction  of 
myopia.  The  small  incidence  of 
spectacle  blur  with  C.'\B  lenses 
represents  a  significant  advantage  of 
this  type  of  lens.  Two  patients  with 
fluctuating  vision  had  residual 
astigmatism,  requiring  toric  contact 
le.ises.  Reported  glare  ("watery"  or 
"blurry"  vision)  was  relieved  by  fitting 
larger  diameter  lenses.  Discomfort  was 
the  major  problem  of  patients  adapting 
to  CAB  lenses.  Of  107  eyes 
unsuccessfully  fitted  with  previous 
lenses  because  of  edema  and 
discomfort,  80  were  successfully  fitted 
with  CAB  lenses  (75  percent).  This 
study,  which  was  limited  to  myopic 
patients,  showed  a  high  rate  of  success 
with  this  CAB  lens  and  strongly 
supports  its  safety  and  effectiveness  for 
myopic  correction, 

Sigband  (Ref,  23)  reported  on  the 
clinical  experience  of  65  patients  who 
previously  had  been  unable  to  wear 
contact  lenses  and  who  were  fitted  with 
lathe-cut  CAB  contact  lenses,  TTie  CAB 
lens  used  in  the  study  ranged  in  power 
from  -1.00  to  -6.00  diopters:  diameters 
were  8.8  mm.  9.2  mm,  or  9.6  mn.  Sixty  of 
the  65  patients  had  been  unable  to  wear 
PMM.-^  lenses,  and  5  had  been  unable  to 
wear  hydrogel  (soft)  contact  lenses.  The 
majority  of  patients  (54)  were  myopic,  4 
were  hyperopic.  and  7  were  aphakic.  Of 
the  65  patients  fitted  with  CAB  lenses.  7 
were  lost  to  followup.  Of  the  remaining 
58  patients,  48  patients  (83  percent)  were 
successful,  and  10  patients  were  not 
successful  wearers.  Of  the  five  patients 
who  had  been  unable  to  wear  hydrogel 
(soft)  lenses,  four  patients  (80  percent) 
were  successfully  refitted  writh  CAB 
lenses.  The  seven  patients  lost  to 
followup  had  previously  been 
unsuccessful  as  PMMA  lens  wearers.  Of 
the  remaining  53  patients  v^hc  had  been 
unable  to  wear  PNiMA  ienses.  44 
p.ilients  (8^^  percent)  were  successfully 
lefitfed  with  CAB  lenses.  The  primary 
cause  of  the  10  failures  was  lack  of 


comfort  (8  patients).  One  aphakic 
patient  was  unable  to  manipulate  the 
iens.  and  one  patients  lens  developed 
deposits.  Thirty-seven  patients  wore  the 
CAB  ienses  at  least  2  years;  of  these,  11 
wore  their  lenses  for  3  years  or  more. 

This  study  showed  that  this  CAB  lens 
was  safe  and  effective  in  85  percent  of 
65  patients  who  were  unable  to  wear 
hard  or  hydrogel  (soft)  contact  lenses. 

The  use  of  CAB  ienses  m  patients  who 
had  been  unable  to  wear  PMMA  contact 
lenses  also  has  been  reported  by  Hales 
(Ref,  24|.  who  conducted  a  studv  of  50 
patients  selected  from  a  prvate  clinical 
practice.  Thirty-five  cf  :he  50  pa'ients 
were  female  and  15  were  male.  Patients 
ranged  in  age  from  12  to  57  years  with 
an  average  of  27  years  of  aye.  All  eyes 
were  nor.mal  (nondiseased),  and  all 
patients  had  previously  discontinued 
use  of  PMMA  contact  lenses  because  of 
discomfort,  poor  vision,  or  corneal 
edema.  Soft  contact  lenses  had  been 
tried  by  10  patients;  7  patients  had 
experienc«»d  discomfort  or  poor  vision 
and  had  stopped  wearing  the  lenses 
Indications  for  use  of  the  CAB  lens 
included  myopia,  mild  hyperopia, 
aphakia  (lenticular  lenses),  astigmatism 
(prism  ballast  lenses),  and  presbyopia 
(bifocal  lenses).  The  "flattest  K"  reading 
was  used  to  calculate  the  base  curve. 
Standard  tables  were  used  to  determine 
diameter  and  thickness.  Lens  wear 
began  with  4  hours  on  the  first  day  and 
increased  by  1  hour  each  day  until  the 
ienses  could  be  worn  all  day.  Criteria 
for  evaluation  of  lens  wear  included 
comfort,  excessive  movement,  tearing, 
excessive  light  sensitivity,  flare,  halo, 
pain,  burring,  itching,  spectacle  blur, 
unusual  eye  secretions,  awareness  of 
the  lens,  excessive  blink  rate,  visual 
acuity,  variable  vision,  blurred  distant 
vision,  reading  problems,  lens  deposits, 
and  problems  witli  manipulating  the 
lenses.  Followup  ranged  from  less  than  2 
months  to  more  than  1  year. 

Thirty  of  the  50  patients  were 
successful  wearers  (60  percent);  of  these. 
24  were  myopic  3  were  hyperopic.  and  3 
were  aphakic.  Twenty  patients  (40 
percent)  discontinued  lens  wear  16 
were  myopic  and  4  were  hyperopic  Of 
99  eyes  studied  (50  patients),  78  eves  (79 
percent)  had  the  same  visual  acuity  with 
the  PMM-A  and  the  C/\B  lenses.  Seven 
eyes  (7  percent)  had  better  vision  with 
the  PMMA  lenses  and  14  eyes  (14 
percent)  had  better  vision  with  the  CAB 
lenses.  With  PMMA  lenses,  visual 
acuity  was  20/30  or  better  in  87  of  the 
eyes  (88  percent):  and  with  CAB  lenses, 
in  97  of  the  eyes  (98  percent).  Only  2 
eyes  had  vision  worse  than  20/30  with 
the  CAB  lenses. 
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No  patient  discontinued  use  of  the 
CAB  lens  due*  to  poor  vision  or  lens 
imperfections.  Of  the  20  patients  who 
discontinued  use  of  CAB  lenses.  15 
patients  did  so  because  of  discomfort 
and  5  because  of  diffuse  central  corneal 
edema.  Of  the  latter  five  patients,  all 
had  Schirmer  test  results  showing 
decreased  tear  production.  No  patient 
using  the  CAB  lens  complained  of 
spectacle  blur.  CAB  lenses  were 
successfully  replaced  with  new  C.-^B 
lenses  in  7  patients  (14  lenses). 
Replacement  was  necessary  primarily 
because  of  lens  instability  resulting  in 
flattening  of  the  base  curve.  All  patients 
studied  had  been  unable  to  wear  PMMA 
contact  lenses.  However.  60  percent 
were  able  to  be  successfully  fitted  with 
CAB  lenses.  Failures  with  CAB  lenses 
were  associated  with  inadequate  tear 
production  and  discomfort. 

This  study  showed  that  the  CAB 
lenses  studied  were  both  safe  and 
effective  for  the  correction  of  myopia, 
hyperopia,  or  aphakia  in  the  majority  of 
patients  fitted  who  were  unable  to 
tolerate  PMMA  lenses.  Because 
discomfort  and  corneal  edema  were 
causes  of  failure  for  both  CAB  and 
previous  PMMA  lens  wear  and  because 
some,  but  not  all,  persons  unable  to 
tolerate  PMMA  lenses  were  able  to 
successfully  wear  CAB  lenses  in  this 
and  other  studies  (Refs.  22  and  23),  FDA 
believes  that  an  equivalent  or  higher 
rate  of  success  can  be  expected  in 
patients  who  have  not  experienced 
intolerance  to  PMMA  contact  lenses. 

In  a  smaller  clinical  study  of  nine 
patients  who  were  wearing  PMMA 
contact  lenses,  Mandell  (Ref.  25) 
reported  decreased  corneal  edema  when 
these  patients  were  refitted  with  CAB 
lenses.  The  average  corneal  swelling 
was  6.65  percent  with  PMMA  lenses  and 
2.35  percent  with  CAB  lenses.  This  study 
supports  the  conclusions  from 
previously  cited  studies  that  in  certain 
patients  rigid  gas  permeable  CAB  lenses 
are  safer  than  PMMA  lenses. 

Garcia  (Ref.  26)  evaluated  the  safety 
and  effectiveness  of  CAB  lenses  for 
extended  wear  in  aphakia.  The  power  of 
the  lenses  used  in  the  study  ranged  from 
+  7.0  to  +21.5  diopters  with  an  average 
of  14  diopters.  The  diameters  ranged 
froma.5  to  10.4  mm,  with  most  having  a 
—  3.00  power  lenticular  carrier.  Corneal 
astigmatism  ranged  from  0  to  5  diopters 
with  an  average  of  1,6  diopters. 

One  hundred  and  two  patients  (139 
eyes)  were  fitted  with  CAB  lenses  at  the 
mean  keratometry  reading  or  steeper.  Of 
these  102  patients,  98  patients  (134  eyes) 
were  followed  for  an  average  of  2  years. 
Of  the  102  patients,  54  were  male  and  48 
were  female.  Patients  ranged  from  43  to 
88  years  of  age.  with  a  mean  of  64,2 


years  of  age.  Some  patients  who  were 
initially  considered  for  the  study  had  no 
difficulty  removing  or  inserting  a  lens 
and  had  no  desire  to  attempt  extended 
wear.  These  patients  were  excluded 
from  the  study,  but  it  was  noted  that 
many  of  these  patients  occasionally  left 
their  lenses  in  overnight  as  a  matter  of 
convenience,  suggesting  high  tolerance 
for  this  lens.  The  exact  number  of  these 
patients  was  not  stated. 

All  patients  included  in  the  study 
achieved  visual  acuity  equal  to  or  better 
than  the  best  spectacle  correction. 
Spectacle  blur  was  present,  but  was  two 
lines  or  less  upon  immediate  removal  of 
lenses.  After  several  weeks,  changes  in 
corneal  astigmatism  ranged  from  —1.00 
to  -1-0.50  diopter  with  an  average  of 
-0.08  diopter.  Of  the  102  patients,  4 
patients  (5  eyes)  were  immediately 
unsuccessful  in  wearing  the  lens.  Of 
these  failures,  one  patient  had 
decreased  visual  acuity  and  difficulty  in 
recentering  the  lens  when  it  slipped  off 
the  cornea;  two  patients  (three  eyes)  had 
edema  and  blurred  vision  on  arising; 
and  one  patient  was  described  as  "too 
nervous."  The  remaining  successfully 
fitted  98  patients  (134  eyes)  were 
followed  from  3  to  60  months  with  an 
average  of  24.75  months. 

At  the  conclusion  of  the  study,  a  total 
of  17  patients  (17  percent)  with  22  eyes 
(16  percent]  had  discontinued  extended 
wear.  This  number  includes  the  four 
patients  who  were  immediately  unable 
to  wear  the  lens.  The  reasons  for  failure 
included  edema  (four  patients), 
discomfort  and  lack  of  tint  causing 
difficulty  in  finding  a  decentered  lens 
(four  patients),  excessive  dislocations 
and  lack  of  tint  (three  patients),  cystic 
macular  edema  (one  patient),  poor  fit 
(one  patient),  dusty  environment  (one 
patient),  repeated  conjunctivitis  (one 
patient),  nervousness  (one  patient), 
unknown  (one  patient).  Topical 
medications  (drops)  for  treatment  of 
glaucoma  in  five  patients  (nine  eyes)  did 
not  interfere  with  lens  wear  except  for 
occasional  dislocations  when  inserting 
the  drops.  Nine  patients  (14  eyes)  with 
significant  ocular  problems  in  addition 
to  aphakia  were  successfully  fitted  with 
these  lenses.  The  additional  ocular 
conditions  included  recurrent  uveitis, 
Behcet's  disease,  postoperative 
staphylococcal  endophalmitis.  and 
wound  dehiscence  secondary  to 
postoperative  trauma.  Lens  removal  for 
cleaning  ranged  from  removal  every  4  to 
7  days  to  every  3  to  6  weeks.  The 
accumulation  of  mucus  and  oily  deposits 
on  the  lenses  was  a  common  problem 
and  varied  in  severity.  There  were  no 
cases  of  corneal  vascularization.  Early 
in  the  study,  conjunctival  cultures  were 
performed  on  a  small  group  of  patients. 


The  exact  number  was  not  stated.  There 
was  no  significant  increase  in  bacterial 
flora. 

This  study  showed  that  CAB  contact 
lenses  for  extended  wear  were  safe  and 
effective  for  80  percent  of  the  apakic 
patients  included  in  the  study.  FDA 
believes  that  if  these  lenses  can  be 
safely  and  effectively  worn  on  the  eye 
continuously  for  days,  weeks,  or 
months,  the  same  lenses  can  be 
expected  to  be  safe  and  effective  for  a 
lesser  period,  such  as  for  daily  wear. 

Another  study  examining 
effectiveness  and  corneal  response  to 
extended  wear  of  CAB  contact  lenses  in 
aphakia  was  reported  by  Kaplan  and 
Trimber  (Ref.  27).  The  CAB  lenses  used 
in  this  study  were  manufactured  by 
thermo-compression  molding.  Thirty 
patients  (41  eyes),  who  ranged  from  51 
to  81  years  of  age  with  an  average  of 
65.0  years  of  age,  were  fitted  with  the 
lens  6  weeks  after  cataract  extraction. 
Patients  who  were  able  to  tolerate  the 
lens  were  allowed  to  wear  it  for 
extended  periods  of  time.  Most  patients 
wore  their  lenses  continuously  for  1  to  2 
months.  All  30  patients  (41  eyes)  were 
able  to  wear  CAB  lenses  for  extended 
periods  of  time.  Visual  acuity  with  the 
lens  was  20/20  or  better  in  17  patients, 
20/25  or  20/30  in  19  patients,  and  20/40 
or  20/50  in  5  patients. 

For  each  of  the  30  patients  (41  eyes) 
with  extended  wear  CAB  lenses,  the 
corneal  thickness  was  measured  and 
compared  to  unoperated  fellow  eyes  not 
wearing  a  contact  lens,  to  aphakic  eyes 
with  spectacle  correction  not  fitted  for 
contact  lenses,  and  to  aphakic  eyes  with 
daily  wear  CAB  lenses.  Corneal 
thickness  of  the  41  eyes  averaged  0.550 
mm.  Fourteen  of  the  30  patients  with 
extended  wear  CAB  lenses  had 
unoperated  fellow  eyes  not  wearing  a 
contact  lens.  In  these  patients,  the 
corneal  thickness  of  eyes  with  extended 
wear  CAB  lenses  averaged  0.548  mm; 
the  fellow  eyes  measured  an  average  of 
0.515  mm.  The  average  corneal  thickness 
of  the  eyes  of  25  aphakic  patients  with 
spectacle  correction  not  fitted  for 
contact  lenses  was  0.525  mm.  The  eyes 
of  13  aphakic  patients  with  daily  wear 
CAB  lenses  had  an  average  corneal 
thickress  of  0.538  mm.  Previous  studies 
of  a  normal  population  and  those  with 
extended  wear  soft  contact  lenses 
showed  an  average  corneal  thickness  of 
0,518  mm  (Ref.  28)  and  0.570  mm  (Ref. 
29),  respectively.  The  extended  wear 
CAB  lenses  used  in  this  study  produced 
minimal  effects  on  corneal  thickness 
while  providing  an  effective  correction 
of  visual  acuity  for  aphakic  patients. 
FDA  believes  that  this  study  shows  that 
this  lens  was  safe  and  effective  for 
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extended  wear  in  aphakic  patients  and 
that  this  lens  could  be  expected  to  be 
safe  and  effective  for  daily  wear  in 
aphakics. 

FDA  has  tentatively  concluded  that 
these  studies  constitute  valid  scientific 
evidence  demonstrating  the  safety  and 
effectiveness  of  all  marketed  daily  wear 
spherical  CAB  lenses. 

2.  Polyacrylate-silicone  copolymer. 
Poster  (Ref.  30)  followed  for  3  months 
115  patients  fitted  with  polyacrylate- 
silicone  contact  lenses.  The  lens  used  in 
this  study  was  designed  to  allow  the 
periphery  and  peripheral  portion  of  the 
outer  optical  zone  to  align  with  the 
cornea.  The  center  thickness  of  the  lens 
was  0.07  mm.  The  geometry  of  the 
posterior  surface  of  the  lens,  which 
contained  secondary  and  tertiary 
curves,  was  used  to  determine  iense 
positioning. 

Of  the  115  patients,  87  were  female 
and  28  were  male.  Patients  ranged  from 
10  to  over  60  years  of  age.  Of  the  115 
patients,  65  patients  (56.5  percent)  had 
been  unsuccessful  wearers  of  PMMA 
lenses  because  of  limitations  of  wearing 
time  and  problems  with  comfort,  edema, 
and  stainmg,  and  21  patients  (18.3 
percent)  had  been  successful  with 
P.MMA  lenses.  Twelve  patients  (10.4 
percent)  had  been  unsuccessful  with 
hydrogel  (soft)  contact  lenses,  and  four 
patients  (3.5  percent)  had  been 
successful  with  soft  lenses.  Thirteen 
patients  (11.3  percent)  were  first-time 
contact  lens  wearers.  Patients  with 
diseased  eyes,  with  the  exception  of 
patients  with  keratoconus.  and  patients 
with  history  of  allergic  reactions  to 
contact  lenses  or  solutions,  were 
excluded  from  the  study. 

The  evaluation  of  a  successful  fit 
included  lens  performance,  over- 
refraction,  visual  acuity,  comfort,  lens 
positioning,  physiological  responses, 
and  the  ability  to  wear  the  lens  for  at 
least  10  hours  per  day  with  no 
significant  symptoms  or  adverse 
physiologic  responses.  The  criteria  for  a 
well-fitted  lens  included  minimal  apical 
clearance  with  alignment  of  the 
peripheral  curves  and  peripheral  portion 
of  the  optical  zone.  The  lenses  used  in 
this  study  ranged  in  power  from  piano  to 
-10.50  diopters,  with  the  majority 
ranging  from  -1.25  to  -6.75  diopters. 
Excluding  5  keratoconus  patients,  base 
curves  ranged  from  7.20  mm  to  8.10  mm. 
Most  patients  were  fitted  within  ±0.15 
mm  of  the  flattest  keratometry  reading. 

Of  the  115  patients  fitted  with  the 
lenses,  104  patients  (90.4  percent)  were 
successful.  Of  the  11  unsuccessful 
wearers,  5  were  not  followed  up  (several 
were  having  difficulty  in  adapting);  4 
were  switched  to  another  lens  material 
(reason  not  stated);  and  2  had  a  history 


of  corneal  problems  from  previous 
PMMA  lens  wear.  Good  or  excellent 
comfort  was  reported  at  98.5  percent  of 
all  visits.  Minimal  symptoms,  which 
ceased  after  the  first  weeks  of  wear, 
included  some  burning  or  itching  (five 
patients),  mild  halos  (one  patient),  mild 
injection  (four  patients),  dryness  (two 
patients),  staining  (five  patients),  and 
mild  edema  (two  patients).  Staining  from 
PPMA  lens  wear  was  resolved  or 
decreased  with  use  of  the  polyacrylcite- 
silicone  lens  in  four  patients.  In 
addition,  several  patients  (number  not 
stated)  with  significant  corneal 
distortion  including  extensive  edema, 
edematous  corneal  formations,  and 
central  corneal  clouding,  returned  to  a 
more  physiologically  norma!  corneal 
curvature. 

The  polyacrylate-silicone  lens  used  in 
this  study  was  effective  in  90.4  percent 
of  myopic  patients  studied.  No  serious 
adverse  physiological  responses 
occurred,  even  among  unsuccessful 
wearers.  Thus,  the  lens  also  was  shown 
to  be  safe  in  patients  in  the  study. 

Sarver.  et  al,  (Ref  31),  reported  on  a 
study  of  46  patients  who  had  been 
unable  to  wear  PM.MA  lenses  and  who 
were  fitted  with  polyacrylate-silicone 
Ifnses.  The  46  patients,  who  were  fitted 
with  the  lenses  over  an  18-month  period, 
ranged  from  17  to  55  years  of  age,  with  a 
mean  age  of  51  years.  Thirty-eight  were 
female  and  eight  were  male.  In  40 
patients  (87  percent),  the  reasons  for 
failure  with  PMMA  lenses  included 
significant  edema  associated  with 
discomfort,  spectacle  blur,  and  limited 
wearing  time;  6  patients  (13  percent) 
experienced  discomfort  or  flare  without 
edema. 

Forty-two  patients  were  fitted  with 
polyacr\late-si!iconG  lenses  having  the 
same  dimensions  as  their  best-fitting 
P.MMA  lenses.  The  remaining  four 
patients  were  fitted  with  larger  diameter 
lenses  to  reduce  flare  and  edge 
reflections.  The  mean  center  thickness 
of  the  lenses  used  in  this  study  was  0.14 
mm.  The  powers  of  the  spherical  lenses 
ranged  from  -8.50  to  5.75  diopters,  with 
a  mean  of  -3.44  diopters.  The 
cylindrical  corrections  ranged  from 
piano  to  -3.25  diopters,  with  a  mean  of 
0.90  diopter.  The  flat  keratometry 
reading  ranged  from  39.25  to  46.00 
diopters,  with  a  mean  of  43.04  diopters. 

Of  46  patients  (92  eyes),  31  patients 
(67  percent)  were  successful  when 
considering  all  of  the  following  criteria: 
wearing  time,  comfort,  vision,  corneal 
edema,  staining,  ocular  injection,  and 
patient  appearance.  Thirteen  patients 
(28  percent)  were  unsuccessful.  The 
response  of  two  patients  was  unknown. 
The  13  unsuccessful  patients  had 
persistent  discomfort  in  spite  of  lens 


modifications  such  as  base-curve 
changes  and  edge  refinishing.  These 
patients  had  failed  in  attempts  lo  wear 
PMMA  lenses  due  to  edema  and 
discomfort:  however,  discomfort  alone 
(not  edema)  was  identified  as  the  reason 
for  the  unsuccessful  use  of  the 
polyacr>late-silicone  lens.  No  significant 
corneal  edema  was  observed  in  any 
patient  fitted  with  the  lenses. 
Vascularization  developed  in  three 
patients  (no  other  details  stated),  and 
small  amounts  of  centra!  corneal 
st.iining  developed  in  three  others.  Most 
patients  reported  decreased  spectacle 
biur  with  the  polyacrylate-silicone  lens 
when  compared  to  the  PMMA  lenses. 

In  5  patients  selected  at  random  from 
the  original  46  patients,  corneal 
thickness  was  measured  during  an  8- 
hour  wearing  period  with  each  of  the 
polyacrylate-silicone  lenses  and  the 
PMMA  lenses  of  the  same  dimension. 
Measurements  with  each  of  the  two  lens 
types  were  made  a  week  apart  after 
weeks  (number  not  stated)  of  wearing 
time.  After  4  hours  of  wear,  the  mean 
increase  in  corneal  thichness  was  0.4 
percent  for  polyacrylate-silicone  lenses 
and  3.6  percent  for  PMMA  lenses.  After 
8  hours,  slight  thinning  of  the  cornea 
occurred  with  the  polyacrylate-silicone 
lens,  showing  a  mean  increase  of  0.2 
percent:  the  mean  increase  with  PMMA 
lenses  was  3.6  percent. 

Visual  acuity  was  the  same  with  the 
polyacrylate-silicone  lenses  as  with 
PMMA  lenses.  This  study,  which  was 
intentionally  biased  by  the  selection  of 
patients  who  had  failed  with  PMMA 
lenses,  showed  that  the  polyacrylate- 
silicone  lens  was  safe  adn  effective  for 
the  correction  of  myopia  or  hyperopia 
for  the  majority  of  patients  studied.  An 
absence  of  corneal  edema  and  minimal 
corneal  thickness  increases  were  shown 
to  be  advantages  of  the  polyacrylate- 
silicone  lens  used  in  this  study.  The 
major  disadvantage  of  the  lens  was 
discomfort  in  some  patients.  Discomfort, 
however,  had  also  occurred  with  the  use 
of  PMMA  lenses. 

FD.A  has  tentatively  concluded  that 
these  studies  constitute  valid  scientific 
evidence  demonstrating  the  safety  and 
effectiveness  of  all  marketed  daily  wear 
spherical  polyacrylate-silicone  lenses. 

V.  Risks  to  Health 

The  risks  associated  with  the  use  of 
the  device  include:  (1)  Corneal  abrasion 
that  may  occur  from  a  chipped  edge  of  a 
lens,  a  cracked  lens,  or  poor  lens  design 
or  fit;  (2)  corneal  edema  that  may  occur 
if  lens  design  prevents  adequate 
delivery  of  oxygen  to  the  cornea;  (3) 
corneal  vascularization  that  may  result 
from  inflammation  or  as  a  result  of 
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corneal  edema;  (4)  rainbows  or  halos 
around  objects  or  blurring  of  vision  that 
may  occur  if  a  lens  is  worn  continuously 
or  for  too  lon^  a  time*.  (5)  excessive 
tearing,  unusual  eye  secretions,  and 
photophobia,  the  cause  of  which  would 
have  to  be  determined  from  examination 
of  contact  lenses  and  eyes;  and  (6)  giant 
papillary  conjunctivitis,  the  exact  cause 
of  which  is  unknown. 

VI.  Pnblic  Comment 

FDA  invites  comments  on  all  aspects 
of  the  proposal,  but  particularly  on  the 
foUowthg  issues: 

1.  Do  the  data  presented  in  this 
proposal  constitute  sufficient  "valid 
scientific  evidence"  of  safety  and 
effectiveness  to  support  reclassification 
of  each  marketed  lens  consisting  of  CAB 
or  polyacrylate-silicone? 

a.  If  not,  what  additional  publicly 
available  data  are  there  to  support 
reclassification? 

b.  If  80,  are  general  controls  sufficient 
to  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device? 

c  If  general  controls  are  not  sufficient 
to  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device,  is 
there  sufficient  information  to  establish 
a  performance  standard  to  provide  such 
assurance? 

d.  If  general  controls  are  not 
sufficient,  and  there  is  sufficient 
Information  to  establish  a  performance 
standard  to  provide  reasonable 
assurance  of  safety  and  effectiveness  of 
the  device,  is  a  performance  standard 
necessary  to  assure  any  of  the  lens 
properties  or  design  characteristics  that 
FDA  has  identified  as  "clinically 
significant"  (see  section  III  of  the 
preamble)  or  to  protect  against  any  of 
the  concerns  raised  in  the  1975  notice 
declaring  as  new  drugs  all  contact 
lenses  consisting  of  polymers  other  than 
PMMA  (see  section  I.B.  of  the 
preamble]? 

e.  Should  any  reclassification  take 
effect  (i)  before  or  (ii)  after  such  a 
standard  has  been  established? 

2.  Is  there  publicly  available  "valid 
scientific  evidence"  to  support 
reclassification  of  other  than  daily  wear 
spherical  lenses  consisting  of  CAB  or 
polyacrylate-silicone?  For  example, 
should  (a)  extended  wear  lenses,  (b) 
toric  lenses,  or  (c)  other  types  of  CAB  or 
polyacrylate-silicone  lenses  be  included 
in  any  reclassification?  If  so,  what 
publicly  available  data  are  there  to 
support  reclassification  of  such  other 
lenses? 

3.  With  respect  to  the  lenses  proposed 
for  reclassification,  FDA  has  limited 
data  on  their  use  for  the  correction  of 
hyperopia  and  in  some  cases  aphakia. 
May  FDA  reclassify  a  lens  for  use  in  the 


correction  of  myopia,  hyperopia,  and 
aphakia  based  solely  or  primarily  on 
data  showing  that  the  lens  is  safe  and 
effective  (a)  for  the  correction  of 
myopia?  (b)  for  the  correction  of  myopia 
and  aphakia? 

4.  Does  specifying  the  materials  of 
which  the  lenses  proposed  for 
reclassification  are  principally 
composed  adequately  identify  the  lenses 
for  the  purpose  of  reclassification? 

5.  As  discussed  in  sections  III  and  IV 
of  the  preamble,  the  safety  or 
effectiveness  of  a  specific  rigid  gas 
permeable  contact  lens  is  affected  by  its 
specific  composition,  design,  and 
various  other  clinically  significant 
properties. 

a.  Do  the  data  presented  in  this 
proposal  provide  sufficient  "vahd 
scientific  evidence"  of  the  safety  and 
effectiveness  of  CAB  or  polyacrylate- 
silicone  lenses  of  any  specific 
composition,  design,  or  other 
characteristic? 

b.  If  the  data  do  not  provide  this 
evidence,  may  the  identified  lenses  be 
reclassified  because  of  FDA's  tentative 
decision  that  the  safety  and 
effectiveness  of  composition,  design,  or 
other  clinically  significant  properties  of 
specific  lenses  can  be  assured  through 
premarket  notification  submissions  and 
substantial  equivalence  determinations? 

6.  Is  there  pubHcly  available  "valid 
scientific  evidence"  to  support 
reclassification  of  rigid  gas  permeable 
contact  lens  accessories,  including 
products  for  cleaning,  disinfecting, 
wetting,  and  storage?  If  so,  what 
publicly  available  data  are  there  to 
support  reclassification  of  such 
accessories? 

VII.  Economic  Impact 

As  discussed  in  section  I  of  this 
proposal,  in  the  November  24. 1981 
notice  of  intent  FDA  invited  public 
comment  on  the  economic  impact  of  any 
reclassification  of  daily  wear  spherical 
contact  lenses  consisting  principally  of 
rigid  plastic  materials.  Although  none  of 
the  comments  presented  specific  data  on 
the  economic  impact,  generally  the 
comments  from  all  groups  stated  that 
reclassification  would  benefit  industry 
and  consumers  by  enabling  small  firms 
to  have  access  to  newer  and  better 
contact  lens  materials.  Thus, 
competition  would  increase,  costs  would 
decrease,  and  employment  would 
increase  in  these  small  firms.  Also, 
comments  generally  stated  that  the 
contact  lens  reclassification  would 
allow  small  contact  lens  manufacturing  . 
firms  to  complete  in  the  world  market 

All  future  manufacturers  of  these 
devices  would  be  reheved  of  the  cost  of 
complying  with  the  premarket  approval 


requirements  in  section  515  of  the  act. 
FDA  recognizes  that  there  may  be  an 
economic  impact  on  manufacturers 
marketing  devices  that  are  the  subject  of 
PMA's  and  that  would  be  reclassified  if 
this  proposal  were  adopted,  and  invites 
comment  regarding  any  such  impact. 
The  magnitude  of  the  economic  savings 
for  manufacturers  resulting  from  any 
reclassification  would  depend  on  the 
extent  of  premarket  approval  studies 
that  industry  would  have  conducted  had 
these  requirements  remained  in  effect. 
This  parameter  cannot  be  reUably 
calculated  to  permit  the  quantification 
of  the  economic  savings.  Do  any 
manufacturers  or  other  interested 
persons  have  additional  data  on  the 
economic  impact  of  reclassification? 

After  considering  the  economic 
consequence  of  reclassifying  the  device 
as  discussed  above.  FDA  certifies  that 
this  proposal  requires  neither  a 
regulatory  impact  analysis,  as  specified 
in  Executive  Order  12291.  nor  a 
regulatory  flexibility  analysis,  as 
defined  in  the  Regulatory  Flexibifity  Act 
(Pub.  L  96-354). 
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List  of  Subjects  in  21  CFR  Part  886 

Medical  devices.  Ophthalmic  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a),  52  Stat.  1055,  90  Stat.  540-546  (21 
U.S.C.  360c,  371(a)))  and  under  authority 
delegated  to  the  Commissoner  of  Food 
and  Dnigs  (21  CFR  5.10),  it  is  proposed 
that  Chapter  I  of  Title  21  of  the  Code  of 
Federal  Regulations  be  amended  in  Part 
886  (which  was  proposed  in  the  Federal 
Register  of  January  26. 1982  (47  FR  3694)) 
by  adding  new  §  886.5360,  to  read  as 
follows: 

PART  886— OPHTHALMIC  DEVICES 

§  886.5360    Daily  wear  spherical  contact 
lens  consisting  of  rigid  gas  permeable 
plastic  materials. 

(a)  Identification.  A  daily  wear 
spherical  contact  lens  consisting  of 
cellulose  acetate  butyrate  or 
polyacrylate-silicone  is  a  device  that  is 
a  curved  shell  with  a  spherical  surface 
providing  monofocal  refraction  to  be 
worn  by  a  patient  directly  on  the  globe 
or  cornea  of  the  eye  to  correct  refractive 
errors  and  that  is  removed  from  the  eye 
and  cleaned  daily.  A  lens  subject  to  this 
section  is  limited  to  any  daily  wear 
spherical  rigid  gas  permeable  contact 
lens  consisting  of  cellulose  acetate 
butyrate  or  polyacrylate-silicone  in 
commercial  distribution  as  of  the 
effective  date  of  this  regulation,  or  a 
lens  that  is  determined  by  the  FDA  to  be 
substantially  equivalent. 

(b)  Classification.  Class  I  (general 
controls). 

Interested  persons  may,  on  or  before 
December  27,  1982,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
name  of  the  device  and  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  November  5,  1982. 
Arthur  Hull  Hayes,  Ir., 

Commissioner  of  Food  and  Drugs. 
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21  CFR  Part  886 

[Docket  No.  82N-0179] 

Proposed  Reclassification  of  Daily 
Wear  Optically  Spherical  Hydrogel 
(Soft)  Contact  Lenses 

AGENCY:  Food  and  Drug  Administration 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a 
proposed  rule  which,  if  adopted,  would 
reclassify  certain  marketed  daily  wear 
optically  spherical  hydrogel  (soft) 
contact  lenses  from  class  111  (premarket 
approval)  into  class  I  (general  controls). 
The  proposal  is  based  on  new 
information  respecting  these  devices. 
After  reviewing  any  public  comments 
received.  FD.^  will  promulgate  a  final 
rule  reclassifying  some  or  all  of  the 
lenses  or  will  withdraw^  the  proposed 
rule.  Elsewhere  in  this  issue  of  the 
Federal  Register,  Vn.\  is  publishing  a 
separate  proposal  to  reclassify  marketed 
daily  wear  sphcncal  contact  lenses 
consisting  of  certain  rigid  gas  permeable 
plastic  materials  from  class  111  mto  class 
L 

DATE:  Comments  by  December  27, 1982. 
ADDRESS:  Written  comments  may  be 
submitted  to  the  Dockets  .Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  ML  -0857, 

FOR  FURTHER  INFORMATION  CONTACT: 

Maria  K  U;  :i  ■...  ;   .\itional  Center  for 
Devices  and  Radiological  Health  (HFK- 
300),  Food  and  Drug  Administration, 
8757  Georgia  Ave..  Silver  Spring,  MD 

20910.  3fn-42''-7T5 

SUPPLEMENTARY  INFORMATION: 

\.  Background 

A.  History  of  the  Proceedings 

On  January  16, 1981,  the  Contact  Lens 
Manufacturers  Association  (CLMA), 
Washington.  DC  20006.  submitted  to 
VD.\  under  section  513(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  .Act  (the  act) 
(21  U.S.C.  360c(e))  a  petition  to 
reclassify  soft  contact  lenses  consisting 
principally  of  2-hydroxyethyl 
mcthacrylate  (HEMA)  from  class  111  into 
class  11  (performance  standards).  FDA 
thereafter  concluded  that  the  petition 
did  not  meet  all  the  requirements  of 
§  860.123  (21  CFR  860.123)  of  the 
regulations  governing  reclassification  of 
medical  devices.  FDA  nonetheless 
determined  that  CLMA's  objective  was 
meritorious  and  tentatively  concluded 
that  daily  wear  spherical  soft  contact 
lenses  consisting  principally  of  HEMA 
should  be  reclassified  from  class  III  into 
class  IL  Under  section  513(e)  of  the  act 
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and  §  860.130[bKl)  (21  CFR 
860.130(b)(1))  of  the  regulations 
governing  reclassification  under  section 
513(e),  FDA  issued  on  its  own  initiative 
a  notice  of  intent  to  initiate  a  change  in 
the  classification  cf  such  lenses  (46  FR 
57648:  November  24. 1961).  Because  the 
agency  issued  on  its  own  initiative  the 
notice  of  intent  that  FDA  would  have 
been  required  to  issue  had  CLMA's 
petition  not  been  inadequate 
(see§  860.130(d)).  the  agency  concluded 
that  the  petition  was  moot  and  so  stated 
in  the  November  24, 1981  notice. 

The  notice  of  intent  invited  public 
comment  regarding  any  impact  that 
reclassification  of  daily  wear  spherical 
soft  contact  lenses  consisting  principally 
of  HEMA  would  have  on  manufacturers 
or  distributors  of  contact  lenses,  on  the 
costs  or  prices  paid  by  consumers 
purchasing  contact  lenses,  on 
governmental  agencies  or  geographic 
regions,  on  whether  the  rulemaking 
would  have  significant  or  adverse 
effects  on  competition,  employment. 
Investment,  productivity,  irmovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  As  of  October  6, 1982,  FDA  had 
received  40  comments  from 
ophthalmologists,  optometrists,  and 
contact  lens  manufacturers  concerning 
lenses  consisting  principally  of  HEMA. 
The  comments,  all  of  which  favored 
reclassification  of  the  lenses  into  class 
II,  are  further  discussed  in  section  VII  of 
this  proposal. 

In  addition  to  the  comments  received 
on  the  notice  of  November  24,  FDA  also 
received  comments  on  CLMA's  petition. 
Two  of  these  comments  objected  to  any 
reclassification  of  these  lenses  if  there  is 
not  a  performance  standard  in  effect. 
FDA  has  recognized  some  of  these 
comments'  substantive  concerns  in 
section  VI,  which  invites  public 
comment  on  this  proposal. 

B.  The  Statutory  Scheme 

On  May  28. 1976,  the  Medical  Device 
Amendments  of  1976  (the  amendments) 
(Pub.  L.  94-295).  amending  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  became 
law.  The  amendments  established  a 
comprehensive  system  for  the  regulation 
of  medical  devices  intended  for  human 
use.  One  provision  of  the  amendments, 
section  513  of  the  act,  establishes  three 
categories  (classes)  of  devices, 
depending  on  the  regulatory  controls 
needed  to  provide  reasonable  assurance 
of  any  device's  safety  and  effectiveness. 
The  three  categories  are  as  follows: 
clas*  L  general  controls;  class  II, 
performance  standards;  class  III, 
premarket  approval  A  device  is  in  class 
I  if  the  general  controls  authorized  by  or 


under  the  act  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  (section  513 
(a)(1)  (A)(i)  of  the  act:  21  CFR 
860.3(c)(1)).  A  class  II  device  is  a  device 
for  which  general  controls  by 
themselves  are  insufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device,  for  which 
there  is  sufficient  information  to 
establish  a  performance  standard  to 
provide  such  assurance,  and  for  which 
"it  is  therefore  necessary  to  establish 
*  *  *  a  performance  standard  under 
secUon  514  (21  U.S.C.  360d]  to  provide 
reasonable  assurance  of  its  safety  and 
effectiveness"  (section  513(a)(1)(B)  of 
the  act;  21  CFR  860.3(c)(2)).  A  device  is 
in  class  III  if  the  device  caimot  be 
classified  into  class  I  or  class  II  and  if,  in 
addition,  the  device  is  purported  or 
represented  to  be  for  a  use  in  supporting 
or  sustaining  human  life  or  for  a  use 
which  is  of  substantial  importance  in 
preventing  impairment  of  human  health, 
or  if  the  device  presents  a  potential 
unreasonable  risk  of  illness  or  injury. 
For  a  device  in  class  III,  premarket 
approval  is  or  will  be  required  in 
accordance  with  section  515  of  the  act 
(21  U.S.C.  360e)  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device  (section 
513(a)(1)(C)  of  the  act:  21  CFR 
860.2(c)(3)). 

The  amendments  not  only  established 
a  comprehensive  system  of  device 
regulation,  they  also  changed  the 
definition  of  "device"  in  section  201(h) 
of  the  act  (21  U.S.C.  321(h))  so  that  some 
products  that  previously  were  "new 
drugs"  within  the  meaning  of  section 
201(p)  of  the  act  upon  enactment  of  the 
amendments  because  "devices"  under 
the  revised  definition  in  section  201(h). 

Before  passage  of  the  amendments, 
FDA  considered  certain  ophthalmic 
devices  to  be  "new  drugs"  subject  to 
section  505  of  the  act  (21  U.S.C.  355), 
which  forbids  the  marketing  of  such 
drug  unless  the  agency  has  approved  a 
new  drug  application  (NDA)  covering 
the  drug,  use,  and  labeling  in  question. 
To  provide  for  the  continuous  regulation 
of  these  products — that  is,  products  that 
previously  were  regulated  as  "new 
drugs"  but  now  are  defined  as 
"devices" — Congress  included  in  the 
amendments  special  transitional 
provisions  (section  520(1)  of  the  act  (21 
U.S.C.  3eOj(l))).  The  transitional 
provisions  apply  to  any  product  that  is  a 
device  (under  the  revised  definition  in 
section  201(hj)  and  that  satisfies  one  or 
more  of  six  criteria.  Under  one  of  these 
criteria  (section  520(1)(1){E)), 

(1)  [a]ny  device  intended  for  human  use— ■ 


(E)  which  the  Secretary  in  a  notice 
puUUhed  in  the  Federal  Regiater  before  the 
enactment  date  haa  declared  to  be  a  new 
drug  subject  to  section  505  *  *  *  is  classified 
in  class  III  unless  the  Secretary  in  response  to 
a  petition  [for  reclassificationj  *  *  *  has 
classified  such  device  in  class  I  or  II. 

The  transitional  provisions  further 
provide  in  section  520(l)(3)(D)(i): 

(3)  *  •  * 

(D)(i)  *  •  •  [A]  device  which  is  described 
in  subparagraph  *  *  *  (E)  *  *  *  of  paragraph 
(1)  and  which  is  in  class  III  is  required,  unless 
exempt  under  subsection  (g)  [which  governs 
device  investigations)  of  this  section,  to  have 
on  and  after  sixty  days  after  the  enactment 
date  in  effect  an  approved  apphcation  under 
section  515. 

The  provisions  quoted  above 
specifically  provide  that  any  device 
which  FDA.  by  notice  published  in  the 
Federal  Register  before  enactment  of  the 
amendments,  declared  to  be  a  "new 
drug"  subject  to  section  505  of  the  act,  is 
now  classified  in  class  III  and.  as  such, 
is  required  either  to  have  an  approved 
premarket  approval  application  (PMA) 
under  section  515  of  the  act,  or  an 
investigational  device  exemption  from 
such  approval  as  provided  for  by  section 
520(g)  of  the  act,  unless  the  device  has 
been  reclassified  by  FDA  into  class  I  or 
II.  Section  501(f)(1)(C)  of  the  act  (21 
U.S.C.  351(f)(1)(C))  provides  in  relevant 
part  that  a  device  shall  be  deemed  to  be 
adulterated: 

(f)(1)  If  it  is  a  class  III  device — 
(C)  which  was  classified  under  section 
520(1)  into  class  III,  which  ujider  such  section 
is  required  to  have  in  effect  an  approved 
application  under  section  515,  and  which 
does  not  have  such  an  application  in  effect. 

Thus,  any  transitional  device  that  does 
not  have  the  required  approved  PMA  is 
adulterated  and  is.  therefore,  prohibited 
from  interstate  commerce  under  section 
301(a)  of  the  act  (21  U.S.C.  331  (a)). 

In  a  notice  published  in  the  Federal 
Register  of  September  30. 1975  (40  FR 
44844),  FDA  declared  that  all  soft 
contact  lenses,  defined  as  all  contact 
lenses  consisting  of  polymers  other  than 
polymethylmethacrylate  (PMMA),  e.g., 
cellulose  acetate  butyrate  (CAB), 
polycarbonate,  silicone,  and  HEMA, 
were  "new  drugs"  subject  to  premarket 
clearance  under  section  505  of  the  act. 
The  notice,  which  also  included  a 
proposed  regxilation  to  codify  this 
position,  states  that  since  the 
introduction  of  soft  contact  lenses  in  the 
1960's,  FDA  has  regarded  all  contact 
lenses  made  from  non-PMMA  materials 
as  "new  drugs,"  and  explains  that  the 
agency's  decision  to  regulate  them  under 
section  505 

*  *  *  was  based  on  a  recognition  that  new 
plastic  mateiiais  that  had  not  been  shown  to 
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be  safe  or  effective  for  use  were  being 
introduced  for  use  in  the  manufacture  of 
contact  lenses.  The  introduction  of  these  new 
materials  led  to  new  lens  design  and  use. 
new  manufacturing  methods,  and  new 
methods  for  lens  care.  The  Food  and  Drug 
Administration  is  concerned  that  the  use  of 
these  contact  lenses  may  result  in  serious  eye 
damage  if  the  new  material  of  which  they  are 
composed  is  unsafe  for  use  in  the  eye.  if  the 
user  cannot  feasibly  care  for  the  lenses,  or  if 
the  highly  complex  procedures  for  the 
manufacture  of  these  lenses  are  not  carefully 
controlled  to  assure  a  product  of  uniform 
quality. 

The  notice  went  on  to  describe  the  types 
of  studies  that  FDA  concluded  sponsors 
need  to  conduct  to  determine  the  safety 
of  soft  contact  lenses  and  the  factors 
that  need  to  be  taken  into  account  to 
assess  the  adequacy  of  the  procedures 
for  manufacturing  such  lenses.  (See  40 
FR  at  44845;  September  30, 1975.) 

As  a  result  of  the  1975  declaration  and 
proposal,  under  the  transitional 
provisions  discussed  above.  non-PMMA 
contact  lenses  on  the  date  of  the 
amendments  were  automatically 
classified  info  class  II  without  need  for 
regulations  or  other  action  on  the  part  of 
the  agency.  Nonetheless,  in  a  notice 
published  in  the  Federal  Register  of 
December  16, 1977  (42  FR  63472)  (the 
transitional  notice),  FDA  provided  ail 
interested  persons  further  notice  that 
various  generic  types  of  devices, 
including  soft  contact  lenses,  were  class 
III  devices  subject  to  the  premarket 
approval  requirements  of  section  515  of 
the  act.  In  addition.  FDA  affirmed  the 
class  III  status  of  soft  contact  lenses  in  a 
notice  published  in  the  Federal  Register 
of  January  13. 1978  (43  FR  1966J.  The 
January  13, 1978  notice,  which  withdrew 
the  1975  proposed  regulation  but  did  not 
affect  its  declaration,  stated: 

Those  [contact  lenses]  that  do  not  consist 
entirely  of  [PMMA]  are  *  *  *  subject  to  the 
transitional  provisions  of  section  520(1)  *  '   * 
and  therefore  may  not  be  commercially 
distributed  without  premarket  approval. 

C.  The  Legal  Standard  Governing 
Reclassification  Under  Section  513(e) 

Section  513(e)  of  the  act  authorizes 
FDA  to  reclassify  a  device  based  on 
"new  information"  respecting  the 
device.  The  term  "new  information" 
comprehends  information  developed  as 
a  result  of  a  reevaluation  of  the  data 
before  the  agency  when  a  device  was 
classified,  as  well  as  information  not 
presented,  not  available,  or  not 
developed  at  that  time.  See,  e.g., 
Holland-RantoB  v.  United  States 
Department  of  Health,  Education,  and 
Welfare.  587  F.2d  1173. 1174  n.  1  (D.C. 
Cir.  1978);  Upjohn  v.  Finch.  422  F.2d  944 
(6th  Cir.  1970);  Bell  v.  Goddard.  386  F.2d 
177  (7th  Cir.  1986).  In  each  of  the  cited 


cases,  FDA  had  taken  final  action  to 
withdraw  approval  of  a  marketing 
permit  rather  than  to  effect  a  change 
that  would  relieve  manufacturers  of  the 
obligation  to  obtain  such  a  permit,  as  the 
proposal  would  do  here.  But  the  basis 
for  both  types  of  actions  is  the  same, 
namely,  a  reevaluation  m.ade  in  light  of 
changes  in  "medical  science."  Upjohn  v. 
Finch,  supra.  All  F.2d  at  951.  The  agency 
believes,  therefore,  that  the  act  permits 
a  reevaluation  based  on  such  changes  to 
support  reclassification  of  a  device, 
whether  from  class  III  into  class  1  (or 
class  II),  class  II  into  class  I  (or  class  Uf], 
or  class  I  into  class  II  (or  class  III). 

The  "new  information"  on  which  any 
reclassification  is  based  is  required  to 
consist  of  "valid  scientific  evidence,"  as 
defined  in  section  513(a)(3)  of  the  act 
and  §  860.7(c)  of  the  regulations.  As 
specified  in  §  860.7fc](l).  FDA  relies 
upon  only  such  evidcn.'Te  to  determine 
whether  there  is  reasonable  assurance 
that  a  device  is  safe  and  effective.  For 
the  purposes  of  reclassification,  the 
valid  scientific  evidence  upon  which  the 
aoency  relies  is  required  to  be  publicly 
available,  i.e..  may  not  be  based  on 
trade  secret  or  confidential  commercial 
information  in  PMAs  (section  520(c)  of 
the  act),  or  on  the  detailed  summaries  of 
information  resprcting  the  safety  and 
effectiveness  of  devices  for  which  there 
are  approved  PMAs  (section  520(h)(3)  of 
the  act).  FDA  is  required  to  make  these 
summaries  available  to  the  public  upon 
issuance  of  orders  apprcving  PNlA's 
(section  520(h)(1)  of  the  act). 

To  reclassify  a  device  under  section 
513(e)  of  the  act,  the  statute  and  the 
regulations  require  that  the  new, 
publicly  available,  valid  scientific 
evidence  of  safety  and  effectiveness 
show  (1)  why  the  device  should  not 
remain  in  its  present  classification  and 
(2)  that  the  proposed  reclassification 
will  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device.  In 
the  case  of  a  device  classified  in  class  III 
and  proposed  for  reclassification  into 
class  I,  the  statute  and  the  regulations 
require  such  evidence  of  safety  and 
effectiveness  to  show  (1)  why  the  device 
should  not  remain  in  class  III  and  (2) 
that  general  controls  will  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device. 

Based  on  a  careful  review  of  new, 
publicly  available,  valid  scientific 
evidence,  FDA  has  tentatively 
concluded  that  certain  marketed  daily 
wear  optically  spherical  hydroge!  (soft) 
contact  lenses  should  be  reclassified 
into  class  I  (general  controls).  In  FDA's 
judgment,  the  information  discussed  in 
this  preamble  shows  that  the  devices 
are  safe  and  effective  for  their  intended 
use,  and  FDA  believes  that  the  general 


controls  provisions  of  the  act  are 
sufficient  to  provide  reasonable 
assurance  of  the  safetv  and 
effectiveness  of  the  lenses  The  decision 
to  propose  reclassification  into  class  I. 
rather  than  class  II  once  a  performance 
standard  is  m  effect,  is  based  on  FD.'K's 
belief  that  although  sufficient 
information  exists  to  establish  a 
standard  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  daily  wear  optically 
spherical  hydrogel  (soft)  contact  lenses, 
there  is  no  need  to  establish  a 
performance  standard  to  provide  such 
assurance. 

11.  Identification  of  the  Device 

For  the  purpose  of  reclassification. 
FD.\  :s  identih  ing  this  generic  type  of 
device  as  a  daily  wear  optically 
spherical  hydrogel  (soft)  contact  lens. 
Such  a  lens  is  indicated  for  daily  wear 
for  the  correction  of  myopia,  hyperopia, 
or  aphakia.  Because  the  requisite 
publicly  available  safety  and 
effectiveness  data  that  FDA  may  use  as 
the  basis  for  reclassification  apply  only 
to  a  soft  contact  lens  composed  of  a 
limited  number  of  materials,  a  lens 
subject  to  this  proposal  is  composed 
only  of  the  following: 

1.  Poly(2-hydroxyethyl  methacrylate) 
(polyHEMA),  the  polymer  made  from 
monomeric  HEMA; 

2.  HEMA  polymer  with  methacrjlic 
acid 

3.  HEMA  polymer  with  l-vinyl-2- 
p>Trolidinone; 

4.  HEMA  polymer  with  l-vinyl-2- 
pyrrolidinone  and  methacryhc  acid; 

5.  HEMA  polymer  with  l-vinyl-2- 
pyrrolidinone  and  methyl  methacrylate; 

6  HEMA  polymer  with  N-[\.\,- 
dimethyl-3-oxobutyl)acrylamide;  or 

7.  l-Vinyl-2-pyrrolidinone  with  methyl 
methacrylate  and  allyl  methacr\'late. 

These  materials  are  polymerized  with 
free  radical  initiators  and  cross-linked 
with  one  of  the  following: 

1.  Divinylbenzene; 

2. 1.3-Propanediol  trimethacrylate:  or 

3.  Dimethacrylate  that  contains 
ethylene  or  ethylene  glycol  units. 

This  proposal  applies  to  any  dnily 
wear  optically  sphencal  hydrogel  (soft) 
contact  lens  that  is  made  of  the 
materials  listed  above  and  that  has 
received  premarket  approval,  and  any 
contact  lens  FDA  determines  to  be 
substantially  equivalent  to  such 
approved  lenses. 

Hydrogel  contact  lenses  are 
characterized  by  their  ability  to  absorb 
and  retain  water.  They  are  soft  and 
rubbery  and  exhibit  low  tear  and  tensile 
strength  when  compared  to  contact 
lenses  made  of  rigid  plastic  materials. 
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Hydrogel  contact  lenses  are 
characterized  as  chemically  stable 
under  the  conditions  of  their  intended 
use,  optically  clear,  nontoxic,  and 
nonallergenic.  When  properly  cleaned 
and  disinfected,  they  do  not  support 
bacterial  growth  and  generally  are 
benign  to  corneal  tissue.  They  allow 
oxygen  delivery  to  the  cornea  primarily 
through  hydration  and,  to  some  extent, 
through  tear  pumping  action  to  ensure 
healthy  maintenance  of  corneal  tissue. 
Those  leachables  present  are  of 
minimum  concentration  and  are 
nontoxic  and  nonirritating. 

Multifocal  (including  bifocal), 
optically  aspherical,  and  toric  hydrogel 
contact  lenses  are  excluded  from  this 
proposal  because  FDA  is  not  aware  of 
adequate  new,  publicly  available,  valid 
scientific  evidence  showing  that  such 
lenses  are  safe  and  effective.  The  spin- 
cast  polyHEMA  contact  lens  has  a 
posterior  aspehrical  surface,  but 
because  it  is  optically  spherical,  it  is  not 
excluded. 

This  propsal  would  not  exempt  tinted 
contact  lenses  from  the  color  additive 
provisions  in  section  706  of  the  act  (21 
U.S.C.  376).  Regardless  of  whether  a 
hydrogel  (soft)  contact  lens  is  classified 
into  class  III,  class  II,  or  class  I,  a  color 
additive  in  such  a  lens  that  comes  in 
direct  contact  with  the  body  of  man  or 
other  animals  for  a  significant  period  of 
time  is  subject  to  regulation  under 
section  706.  (See  21  U.S.C.  376.)  Any 
dydrogel  (soft)  contact  lens  that  bears  or 
contains  a  color  additive  accordingly  is 
deemed  to  be  adulterated  under  section 
501(a)(4)  of  the  act  (21  U.S.C.  351(a)(4)) 
and  thus  prohibited  from  commerce 
unless,  among  other  things  (1)  there  is  in 
effect,  and  such  additive  and  such  use 
are  in  conformity  with,  a  regulation 
issued  under  section  706(b)  of  the  act  (21 
U.S.C.  376(b))  listing  such  additive  for 
such  use  or  (2)  such  additive  and  such 
use  conform  to  the  terms  of  an 
exemption  which  is  in  effect  pursuant  to 
section  706(0  of  the  act  (21  U.S.C. 
376(f)). 

III.  Reasons  for  the  Proposal 

To  determine  the  proper  classification 
of  the  device,  FDA  considered  the 
criteria  specified  in  section  513(a)(1)  of 
the  act.  For  the  reasons  discussed 
below,  FDA  has  tentatively  concluded 
that  the  general  controls  authorized  by 
or  under  sections  501  (adulteration),  502 
(misbranding),  510  (registration,  listing, 
and  premarket  notification),  516  (banned 
devices),  518  (notification  and  other 
remedies),  519  (records  and  reports),  and 
520  (general  provisions  including  current 
good  manufacturing  practice 
requirements]  of  the  act  (21  U.S.C.  351. 
352,  360,  3eOf,  360h,  360i,  360j)  are 


sufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  daily  wear  optically 
spherical  hydrogel  (soft)  contact  lenses. 

1.  New.  publicly  available,  valid 
scientific  evidence  shows  that  the 
device  is  safe  and  effective  for  its 
intended  use.  The  safety  of  the  device 
also  is  shown  by  the  absence  of  reports 
in  the  Hterature  of  serious,  irreversible 
adverse  effects  on  health  presented  by 
the  device.  Additionally,  FDA  notes  that 
no  such  alleged  effects  have  been 
reported  to  the  agency's  Device 
Experience  Network  (DEN). 

2.  The  materials  that  contact  the  eye 
that  are  used  in  the  device  have  been 
shown  to  be  generally  acceptable  and  to 
have  known  acceptable  properties  (Ref. 
1).  FDA's  guidelines  for  toxicological, 
microbiological,  and  clinical  evaluation 
of  contact  lenses  and  guidelines  for 
contact  lens  manufacturing  controls 
have  been  used  by  contact  lens 
manufacturers  for  premarket  clearance 
submissions  (NTJA's  and  PMA's)  for  the 
past  10  years  (Ref  2).  A  guideline 
developed  by  the  former  U.S. 
Interagency  Regulatory  Liaison  Group 
describes  test  methods  used  to  evaluate 
acute  eye  irritation  (Ref  3).  Autian 
provides  additional  information  on 
toxicological  evaluation  of  biomaterials 
(Ref  4).  and  Galin,  et  al,  provide  data 
on  the  use  of  tissue  culture  methods  to 
test  toxicity  of  ocular  plastic  materials 
(Ref  5). 

3.  Current  methods  of  chemical  and 
physical  analyses  of  materials  allow 
determination  of  purity,  structure,  and 
solubility  of  polymers,  and  the  presence 
of  trace  elements  (Ref  6). 

4.  FDA  believes  that  clinically 
significant  properties  and  design 
characteristics  of  the  device  include 
total  effective  oxygen  transport  to  the 
cornea  by  gas  permeability  and  tear 
pumping;  degree  of  surface  wetting; 
dimensional  stability  under  normal  use, 
including  cleaning  and  handling;  optical 
transmission  and  refractivity;  tensile 
and  flexural  strength  and  recovery  from 
deformation;  and  abrasion  and  impact 
resistance.  By  including  in  this  proposal 
only  those  daily  wear  optically  spherical 
hydrogel  (soft)  contact  lenses  that 
consist  of  the  materials  identified  in  the 
proposed  regulation  and  that  have 
received  premarket  approval  and  any 
contact  lenses  found  by  FDA  to  be 
substantially  equivalent  to  such 
approved  lenses,  the  agency  believes  the 
clinically  significant  properties  and 
design  characteristics  listed  above  will 
be  assured,  should  any  of  the  lenses 
proposed  for  reclassification  actually  be 
reclassified.' 


5.  FDA  recognizes  that  all  the  general 
controls  provisions  of  the  statute  apply 
to  the  device.  Of  particular  importance, 
however,  are  the  premarket  notification 
procedures  (21  CFR  807.87],  which 
enable  FDA  to  determine  substantial 
equivalence,  and  the  current  good 
manufacturing  practice  (GMP] 
regulations  (21  CFR  Part  820).  which 
apply  to  all  devices.  To  establish  that  a 
new  lens  is  substantially  equivalent  to 
any  currently  marketed  lens  that  is 
reclassified,  the  manufacturer  should  be 
prepared  to  demonstrate  substantial 
equivalence  in  terms  including,  but  not 
limited  to.  design;  composition;  optical 
transmission  (and  homogeneity  )  and 
index  of  refraction;  and  other  physical 
properties  including  oxygen 
permeability,  chemical  and  physical 
stability,  tensile  and  flexural  strength; 
biocompatibility,  including  cytotoxicity, 
eye  irritation,  and  nonsupport  of 
bacterial  growth;  impurities;  leachables; 
heavy  metal  levels;  preservative  uptake 
and  release;  and  lens  care /cleaning 
regimen  compatibility.  All  these 
properties  relate  to  the  basic 
characteristics  of  the  device.  To 
establish  substantial  equivalence,  the 
manufacturer  also  will  be  required  to 
demonstrate  compliance  with  21  CFR 
Part  820.  FDA  may  permit  such  a 
showing  to  be  made  in  a  premarket 
notification  submission  containing  a 
detailed  description  of  the  methods  used 
in,  and  the  faciHties  and  controls  used 
for,  the  manufacture,  processing,  and 
packing  of  the  device  and  how  such 
methods,  facilities,  and  controls  meet 
the  requirements  of  the  regulations. 

In  the  transitional  notice,  FDA  stated 
that  some  of  the  types  of  devices 
formerly  regarded  by  the  agency  as  new 
drugs — including  soft  contact  lenses — 
and  for  which  premarket  approval  is 
required  "may  be  adequately  regulated 
under  performance  standards."  (See  42 
FR  63474;  December  16, 1977.)  In  that 
notice,  FDA  also  stated:  [U]ntil  a 
performance  standard  applicable  to  any 
[of  certain  specified  products,  including 
soft  contact  lenses]  is  established  and 
becomes  effective,  that  product  will 
continue  to  be  subject  to  premarket 
approval."  A  performance  standard  for 
hydrogel  (soft)  contact  lenses  could 
address,  among  other  things, 
biocompatibility,  oxygen  permeability, 
polymer  ratios  and  other  specifics  of 
composition,  assays  for  the  purity  of 
materials,  leaching,  biodegradability. 
configuration  and  design,  and  cleaning 
and  disinfection.  FDA  expressed 
concerns  about  some  of  these  variables 
and  the  need  for  manufacturing  controls 
to  assure  uniform  quality  in  the  1975 
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notice  declaring  such  lenses  as  new 
drugs.  (See  section  l£.  above.) 

This  proposal  to  reclassify  daily  wear 
optically  spherical  hydrogel  (soft) 
contact  lenses  into  class  I  rather  than 
into  class  II  upon  the  effective  date  of  a 
performance  standard  promulgated  in 
accordance  with  section  514  of  the  act, 
is  based  on  FDA's  tentative  conclusion 
that  general  controls  are  sufficient  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  such  lenses. 
FDA  believes  that  sufficient  information 
exists  to  estabhsh  a  section  514 
standard  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device:  however, 
FDA  does  not  believe  it  is  necessary  to 
establish  such  a  standard  to  provide 
such  assurance. 

FDA  notes  that  in  1975,  when  the 
agency  declared  as  new  drugs  all 
contact  lenses  that  did  not  consist 
entirely  of  PMMA,  there  was  relatively 
little  publicly  available  information 
about  or  experience  with,  non-PMMA 
lenses,  and  the  materials  from  which 
such  lenses  were  being  manufactured 
had  not  been  shown  to  be  safe  of 
effective  for  use.  As  discussed  in  section 
IV  of  this  notice,  since  the  mid-1970's 
daily  wear  spherical  hydrogel  (soft) 
contact  lenses  have  been  marketed  in 
substantial  numbers  in  this  country,  and 
they  have  abeen  shown  to  be  safe  and 
effective.  FDA  believes  that  this 
marketing  experience  reflects  such 
lenses'  basic  biocompatibility  and 
nonbiodegradability,  and  the  feasibility 
of  cleaning  and  disinfecting  them. 
Application  of  the  premarket 
notification  requirements  set  out  in 
section  510(k)  of  the  act  (21  U.S.C. 
360(k))  and  §  807.87  of  the  regulations, 
including  the  requirement  that 
manufacturers  demonstrate  substantial 
equivalence  to  reclassified  marketed 
lenses  with  respect  to  design, 
composition,  optical  properties, 
biocompatibihty,  and  other  basic 
characteristics  of  the  device  referred  to 
earlier  in  this  section  of  the  preamble, 
will  enable  FDA  to  ensure  that  only 
daily  wear  optically  spherical  hydrogel 
(soft)  contact  lenses  that  are  safe  and 
effective  will  be  marketed.  The  GMP 
regulations  require  all  manufacturers  to 
prepare  and  implement  qualify 
assurance  programs  intended  to  assure 
that  devices  will  be  of  uniform  quality, 
safe,  effective,  and  otherwise  in 
compliance  with  the  act.  Application  of 
the  GMP  regulations  will  enable  FDA  to 
ensure  that  only  daily  wear  optically 
spherical  hydrogel  (soft)  contact  lenses 
of  uniform  quality  are  marketed.  For  all 
these  reasons,  FDA  beheves  that  a 
performance  standard  is  not  necessary 


to  assure  biocompatibility, 
nonbiodegradability,  or  the  other 
composition  and  design  characteristics 
referred  to  above,  or  to  ensure  the 
manufacture  of  lenses  of  uniform 
quality. 

rv.  Summary  of  the  Data  on  Which  the 
Proposed  RedassiRcation  Is  Based 

A.  Preclinical  Data 

The  first  hydrogel  (soft)  contact  lens 
was  approved  by  FDA  in  1971.  Since 
then,  about  30  firms  have  obtained 
approved  NDA's  (before  the  1976 
amendments)  or  PMA's  (since  the  1976 
amendments]  for  the  manufacture  and 
distribution  of  soft  contact  lenses 
consisting  of  the  materials  subject  to 
this  proposal.  At  present,  approximately 
9  million  people  in  the  United  States 
wear  such  lenses  (Ref.  7).  Since  the 
introduction  of  hydrogel  lenses,  few 
reports  of  adverse  reactions  or 
complications  have  been  described  in 
the  hterature  or  submitted  to  FDA 
through  its  DEN.  FDA  recognizes  that 
the  DEN  is  wholly  voluntary  and,  as 
such,  cannot  reasonably  be  expected  to 
receive  reports  of  all  adverse  reactions 
or  complications  from  hydrogel  (soft] 
contact  lenses.  FDA  believes,  however, 
that  the  reports  received  through  the 
DEN  are  representative  of  some  of  the 
types  of  adverse  reactions  or 
comphcations  that  may  result  from  the 
use  of  hydrogel  lenses.  As  of  September 
1982.  the  DEN  contained  32  reports  of 
adverse  reactions  to  such  lenses,  and  3 
reports  of  adverse  reactions  to  lenses 
whose  type  could  not  be  identified  (Ref. 
8].  None  of  these  reports  indicated  that 
any  serious,  irreversible  adverse  effects 
had  occurred  as  a  result  of  hydrogel 
(soft)  contact  lens  wear. 

Hydrogels  are  covalently  or  ionically 
cross-linked  hydrophilic  polymers  (Ref. 
9)  that  swell  in  water  to  form  a  soft 
elastic  gel-like  material.  Dimensional 
changes  due  to  hydration  and  the 
general  physical  properties  of  soft 
contact  lenses  are  detailed  by  Larke 
(Ref.  10).  For  example,  the  equilibrium 
water  content  (hydration)  of  HEMA  has 
been  shown  to  be  largely  independent  of 
temperature  (Ref.  10).  FDA  believes, 
therefore,  that  temperature  changes 
associated  with  removal  of  lenses  from 
storage,  and  subsequent  placement  on 
the  cornea,  will  have  little  influence  on 
water  content.  Use  of  heat  disinfecting 
units  likewise  will  have  little  effect  (Ref. 
10).  The  equilibrium  water  content  has 
been  shown  to  decrease  only  slightly 
with  increasing  sodium  chloride 
percentage  in  the  solution,  indicating 
that  tear  flow  has  only  a  small  influence 
on  contact  lens  water  content  (Ref.  10). 
Over  the  range  of  ocidar  pH  between  7.1 


and  8.4,  the  equilibrium  water  content  is 
unchanged  (Ref  10). 

Hydrogel  contact  lenses  are  highly  gas 
permeable.  The  gas  transmission 
properties  of  soft  contact  lenses  are 
described  by  Fatt  (Ref.  11].  Of  the  gases 
in  air  that  normally  contact  the  wetted 
surface  of  the  cornea,  the  most 
important  is  oxygen,  because  hvT^oxia  of 
the  cornea  can  result  WTthout  air 
contact.  The  oxygen  transmissibility 
through  these  lenses  is  directly  related 
to  the  degree  of  hydration,  which  is 
constant  with  variations  in  temperature 
and  pH,  and  is  affected  only  slightly  by 
sodium  chloride  percentage,  as 
discussed  above.  Therefore,  oxygen 
transmissibility  of  the  lenses  is  also 
constant  with  respect  to  temperature 
end  pH  and  is  affected  only  slightly  by 
sodium  chlonde  percentage. 

Oxgen  moves  through  lens  material  m 
the  form  of  a  dissolved  gas  [Refs.  11  and 
12).  This  movement  is  a  ftjnction  of  the 
product  of  the  oxygen  diffusion 
coefficient  and  the  oxygen  solubihty 
(Refs.  12  and  13).  Gas  permeability  of 
hydrogel  contact  lenses  increases 
exponentially  with  hydration  (Refs.  12 
and  13).  Thus,  a  small  increase  in 
hydration  leads  to  an  even  larger 
increase  in  oxygen  transmissibility,  thus 
supporting  the  conclusion  that  the  level 
of  hydration  in  the  hydrogel  lenses 
described  below  aids  in  the  dehvery  of 
adequate  oxygen  to  the  cornea. 

The  optical  properties  of  hydrogel 
contact  lenses  are  described  by  Bennett 
(Ref  14).  The  optical  constants  of 
plastics  in  general  are  affected  by 
temperature  and  humidity  (Ref.  14)  For 
this  reason,  it  is  accepted  practice  to 
measure  the  refractive  index  and  lens 
power  under  standard  conditions,  which 
conditions  can  be  specified  in  labeling 
and  assured  through  general  controls. 

The  Poiyl  iE.M.'\  hydrogel  contact  lens 
is  based  upon  polymer  chemistry 
principles  introduced  by  Wichterle  and 
Lim  (Refs.  15  and  16).  This  lens  has  an 
equilibrium  water  content  of  39  percent 
(Ref.  17)  and  adequately  resists  the 
di  formmg  force  of  the  eyelid  (Ref.  18). 
Although  hydrogel  elastic  behavior  at  a 
water  content  greater  than  39  percent 
may  be  compromised  and  the  lens 
deformed  by  eyelid  pressure,  water 
content  is  only  one  of  the  prarameters 
that  influence  elastic  behavior. 
Hydrogels  with  higher  water  content  can 
have  good  elastic  properties  and  hence 
be  resistant  to  deformation,  depending 
on  the  polymer  structure  (Ref.  18). 
Attention  to  polymer  structure  is  noted 
in  the  copolymers  and  graft  copolymers 
described  below. 

Other  ingredients  are  combined  with 
HEMA  in  a  polymer  to  modify  the  water 
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content.  l-Vinyl-2-pyrrolidinone,  also 
referred  to  as  /V-vinyl  pyrrolidone.  is  a 
major  ingredient  of  hydrogel  contact 
lenses.  The  addition  of  l-vinyl-2- 
pyrrolidinone  to  HEMA  increases  the 
level  of  hydration  up  to  45  percent  in 
one  copolymer,  55  percent  in  another 
(Ref.  17),  and  87.2  percent  in  another 
(Refs.  19  and  20).  As  noted  above,  this 
increase  results  in  increased  oxygen 
transmissibihty  and  improved  corneal 
response.  A  terpolymer  of  HEMA, 
methacrylic  acid,  and  l-vinyl-2- 
pyrrolidinone  has  a  water  content  of  66 
percent  (Ref.  17).  The  addition  of /V'-(l,l- 
dimethyl-3-oxobutyl)acrylamide  to 
HEMA  in  one  copolymer  configuration 
results  in  a  water  content  of  34  percent 
(Ref.  17). 

A  non-HEMA  hydrogel  lens  is 
included  in  this  proposal.  A  contact  lens 
consisting  of  a  terpolymer  of  l-vinyl-2- 
pyrrolidinone,  methyl  methacrylate,  and 
allyl  methacrylate  has  been  produced 
with  a  minimum  63-percent  equilibrium 
water  content,  a  high  level  of  hydration 
(Ref.  21).  When  the  water  content  of  this 
lens  is  between  63  and  78  percent,  it  is 
as  flexible  as  the  polyHEMA  contact 
lens  (Ref.  13). 

FDA  believes  that  the  determination 
of  adequate  corneal  oxygenation  with 
the  use  of  hydrogel  lenses  depends  upon 
water  content,  lens  thickness,  and  other 
design  parameters.  As  discussed  in 
section  III  of  this  proposal, 
manufacturers  should  be  prepared  to 
demonstrate  substantial  equivalence  in 
terms  of  these  and  other  specifications 
to  establish  that  a  new  lens  is 
substantially  equivalent  to  any  currently 
marketed  lens  that  is  reclassified. 

B.  Clinical  Data  On  Specific  Hydrogels 

Each  of  the  hydrogel  (soft)  contact 
lenses  discussed  in  this  section  is  the 
subject  of  an  approved  PMA  (or  an 
approved  NDA  that  became  an 
approved  P\tA). 

1.  Poly  (2-hydroxyethyl  methacrylate) 
(the  polymer  made  from  monomeric 
HEMA).  Knoll  and  Clements  (Ref.  22) 
evaluated  the  safety  and  effectiveness 
of  this  lens  in  a  2-year  clinical  trial 
involving  1,817  patients.  Of  these,  1,671 
patients  were  myopic,  146  were 
hyperopic,  and  an  unspecified  number 
were  aphakics.  All  the  lenses  used  in  the 
study  were  manufactured  by  the  spin- 
casting  method  and  were,  therefore, 
anterior  spherical  lenses.  All  the  lenses 
ranged  from  -1.00  to  -9.00  diopters; 
most  of  the  lenses  were  13  millimeters 
(mm)  in  chord  diameter  and  ranged  from 
0.09  to  0.36  mm  in  central  thickness.  Of 
the  initially  fitted  1.817  patients.  1,358 
patients  (75  percent)  were  successful 
wearers;  459  patients  (25  percent] 
discontinued  lens  wear,  generally 


because  they  were  unable  to  achieve  the 
desired  level  of  visual  acuity.  Of  the 
1,671  myopics,  1,261  patients  (75 
percent)  were  successful.  Of  the  146 
hyperopics,  97  patients  (66  percent) 
were  successful.  Over  37  percent  of  the 
successfully  fitted  patients  had  been 
previously  unsuccessful  contact  lens 
wearers.  Of  the  1,358  successful 
wearers,  visual  acuity  was  20/20  or 
better  for  70  percent  of  myopic  eyes  and 
65  percent  of  hyperopic  eyes,  and  20/25 
or  better  for  97  percent  of  the  myopic 
eyes  and  94  percent  of  the  hyperopic 
eyes.  This  study  showed  that  the 
polyHEMA  lens  was  safe  and  effective 
for  daily  wear  for  the  correction  of 
myopia  in  75  percent  of  1.671  patients 
and  for  the  correction  of  hyperopia  in  66 
percent  of  146  patients. 

Hill  (Ref.  23)  compared  the  clinical 
acceptability  of  a  spin-cast  polyHEMA 
contact  lens  to  that  of  a  lathe-cut 
polyHEMA  contact  lens.  Ten  patients 
with  normal  eyes  who  were  successful 
wearers  of  spin-cast  polyHEMA  lenses 
had  one  eye  refitted  with  lathe-cut 
polyHEMA  lenses  having  a  diameter  of 
13.0  mm  and  standard  thickness  of  0.12 
mm.  The  refitted  eye  was  randomly 
chosen  to  be  the  the  right  or  left  eye. 
Samples  of  various  lots  of  both  lathe-cut 
and  spin-cast  lenses  were  tested  by 
having  each  patient  fitted  with  five 
lenses  of  the  same  labeled  specifications 
as  the  best-fitting  lens.  Patients  were 
objectively  and  subjectively  evaluated 
with  current  and  refitted  lenses.  Two 
types  of  comparisons  were  made.  Each 
lens  type  (lathe-cut  versus  spin-cast) 
was  compared  for  reproducibility  within 
that  lens  type.  In  addition,  the  two  lens 
types  (lathe-cut  versus  spin-cast)  were 
compared  with  each  other  for  clinical 
acceptability. 

In  considering  reproducibility,  all 
categories  (centration,  movement,  over- 
refraction,  quality  of  vision,  comfort, 
and  clear  endpoint  refraction)  were 
weighted  equally  and  added.  Using  this 
method.  86  percent  of  the  lathe-cut 
lenses  and  71  percent  of  the  spin-cast 
lenses  were  found  to  be  clinically  equal 
to  or  better  than  the  original  fitted  lens 
of  each  type.  The  lathe-cut  lenses 
showed  better  reproducibility  than  the 
spin-cast  lenses  in  all  categories  except 
comfort,  where  86  percent  of  spin-cast 
lenses  and  74  percent  of  the  lathe-cut 
lenses  were  equal  to  or  better  in 
comfort,  when  compared  to  the  original 
fitted  lens  of  each  type. 

In  comparing  the  clinical  performance 
of  the  two  lens  types,  all  categories 
(centration,  movement,  visual  acuity, 
comfort,  and  over-refraction)  were  given 
weighted  values,  with  larger  numbers 
denoting  poorer  performance.  Lathe-cut 
lenses  performed  better  clinically  in  all 


categories  except  comfort;  however,  the 
differences  between  the  two  lenses  were 
small  in  all  categories  including  comfort. 
In  this  study,  lathe-cut  polyHEMA 
contact  lenses  compared  favorably  with 
spin-cast  polyHEMA  lenses  with  respect 
to  clinical  acceptability  and  within-lens 
type  reproducibility. 

Harris,  et  al.  (Ref.  24),  evaluated 
patient  response  to  each  of  four  different 
types  of  hydrogel  contact  lenses 
(polyHEMA;  HEMA  polymer  with  A^- 
(l,l-climethyl-3-oxobutyl)  and 
acrylamide;  HEMA  polymer  with  1- 
vinyl-2-pyrrolidinone  and  methyl 
methacrylate  copolymer;  and  HEMA 
polymer  with  methacrylic  acid).  Twenty- 
two  normal  eyes  (11  patients,  7  males 
and  4  females,  with  a  mean  age  of  25.9 
years  ±  6.6  years)  were  studied  using 
double-blind  procedures.  All  patients 
were  new  wearers  of  contact  lenses. 
Although  some  bias  may  exist  in  that 
three  subjects  using  the  polyHEMA 
lenses  were  eliminated  because  the 
lenses  would  not  center  properly,  there 
is  no  reason  to  believe  that  those 
subjects  would  not  have  responded  as 
well  as  the  patients  who  completed  the 
study.  The  patients  wore  each  of  the 
four  different  types  of  lenses  in  random 
order  for  periods  of  2  to  3  weeks  to 
evaluate  and  compare  their  short-term 
responses  to  the  lenses.  The 
specifications  of  the  polyHEMA  lens 
included  a  water  content  of  38.6  percent, 
an  index  of  refraction  of  1.43,  a  diameter 
of  12.5  or  13.6  mm,  and  center  thickness 
ranging  from  0.11  to  0.14  mm.  After  the 
response  to  one  lens  was  evaluated,  lens 
wear  was  discontinued  for  several 
weeks  after  which  the  procedure  was 
repeated  with  another  lens  type. 
Successful  wear  was  based  on  the 
following  research  criteria:  wearing  time 
of  8  hours  or  more  per  day;  absence  of 
significant  discomfort  during  wearing 
period;  good  quality  vision  with  Snellen 
acuity  close  to  that  achieved  with 
spectacles;  normal  corneal  appearance 
and  physiology  with  less  than  7  percent 
swelling  after  8  hours  wear;  and  eyes 
that  were  normal  in  appearance.  A 
patient  was  considered  successful  only 
if  he  or  she  met  all  five  criteria. 

For  the  polyHEMA  lenses,  8  of  11 
patients  (72  percent)  were  successful 
wearers.  The  causes  of  failure  were 
discomfort  (three  patients,  five  eyes), 
corneal  tissue  changes  (three  patients, 
four  eyes),  poor  vision  (two  patients, 
four  eyes),  and  decreased  wearing  time 
{one  patient,  two  eyes).  The 
combination  of  causes  of  failure  for  each 
patient  was  not  stated.  The  mean 
corneal  thickness  changes  ranged  from  2 
tp  3  percent  after  6  hours  of  wear. 
Although  these  changes  were  not 
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statistically  significant  for  the  different 
lens  types  evaluated,  corneal  thickening 
\aried  directly  with  lens  center 
thickness  for  each  lens  type.  In  this 
study,  the  majority  of  patients  were 
successfully  fitted  with  the  polyHEMA 
lens,  which  proved  to  be  safe  and 
effective  during  the  2-  to  3-wenk 
e\aludtion. 

Thompson  (Ref.  25)  studied  the 
response  of  aphakic  patients  to  three 
lens  types  within  a  series  of  polyHEMA 
plus  power  contact  lenses  provided  by  a 
single  manufacturer.  All  the  lensfs  had 
a  diameter  of  13.6  mm,  but  had  different 
base  curves,  which  were  6.60  mm.  6.40 
mm.  or  6.20  mm.  Of  the  36  aphakic  eyes 
in  the  study,  28  eyes  (78  percent)  were 
successfully  fitted  with  1  of  the  3  lens 
types  used.  Of  the  28  eyes.  12  eyes  (43 
percent)  were  fitted  with  the  6.60  mm 
lens.  11  eyes  (39  percent)  with  the  6,40 
mm  lens,  and  5  eyes  (18  percent)  with 
the  6.20  mm  lens.  All  patients  needed  a 
correction  from  +10.00  to  -r  20.00 
diopters.  Good  lens-cornea  alignmrnl 
and  lack  of  limbal  compression 
indicated  a  proper  fit,  which  was 
evaluated  according  to  the  following 
criteria:  good  centration,  acceptable 
movement,  crisp  retinoscopic  reflex, 
clear  end-point  of  over-refraction,  and 
stable  visual  acuity.  After  4  weeks  of 
wear,  visual  acuity  was  20/30  o--  better 
for  85  percent  of  eyes,  20/25  or  better  for 
45  percent,  and  20/20  or  better  for  14 
percent  of  the  successfully  fitted  eyes 
studied.  No  adverse  reactions  or 
positive  physical  findings  in  any  of  the 
28  successfully  fitted  eyes  could  be 
attributed  to  lens  wear.  This  study 
showed  that  the  availability  of  three 
polyHEMA  lens  types  with  differing 
base  curves  allowed  the  successful 
fitting  of  78  pecent  of  aphakic  eyes  with 
at  least  one  of  the  lens  types. 

[osephson  and  Caffery  (Ref.  26) 
evaluated  the  use  of  a  poU iiEMA 
ultrathin  lens  series  in  refitting  patients 
who  had  problems  with  their  previous 
hydrogel  lenses.  Fifty-seven  patients 
whose  lenses  caused  adverse 
physiological  responses,  did  not  fit 
properly,  produced  symptoms  such  as 
burning,  or  caused  visual  complaints 
were  refitted  with  the  ultrathin  series  of 
polyHEMA  lenses.  The  lenses  were 
supplied  in  diameters  of  12  mm  or  13.6 
mm  and  had  a  center  thickness  of  0.08 
mm±0.02  mm.  Patients  were  followed 
for  6  months.  The  criteria  for  successful 
wear  included  visual  acuity  equal  to  or 
better  than  the  best  correctable 
spectacle  acuity,  no  adverse 
physiological  response,  and  no 
subjective  complaints. 

Twenty-five  of  the  57  patients  were 
refitted  because  of  previous  adverse 


physiological  responses  such  as  edema. 
excess  dilatation  of  limbal 
microvasculature,  epithelial  staining, 
superior  corneal  irritation,  and 
neovascularization.  All  25  patients  were 
successfully  refitted  with  the  polyHEMA 
ultrathin  lens.  Twenty-six  of  the  57 
patients  were  refitted  because  of 
unacceptable  fit  with  other  hyrogel 
lenses.  Of  these,  24  patients  (92  percent) 
were  fitted  successfully  with  the 
pulyHEMA  ultrathin  lens.  The  two 
unsuccessfully  refitted  patients 
continued  to  have  fitting  problems 
because  of  unacceptable  centration. 
Twenty-seven  patients  had  had 
unacceptable  symptoms  with  their 
previous  hydrogel  lenses.  The  symptoms 
included  itching,  scratching,  awareness 
of  lenses,  discomfort  and  irritation, 
dryness,  burning  and  stinging,  halos 
around  lights,  and  light  sensitivity.  The 
s\mptoms  of  18  of  these  27  patients  (67 
percent)  were  reduced  by  refitting  with 
the  polyHEMA  ultrathin  lens.  The 
lowest  success  rate  occurred  among 
patients  who  had  had  complaints  about 
the  vision  or  visual  acuity  achieved  with 
their  previous  lenses.  Eleven  patients 
reported  symptons  of  intermittent  blur, 
increased  blurring  with  longer  wear 
time,  and  constant  lack  of  crisp  visual 
Liruity,  Five  of  the  11  patients  (45 
percent)  had  better  vision  after  they 
were  refitted  with  the  ultrathin  lens. 

Because  of  the  decreased  thickness  of 
the  ultrathin  lens,  patients  were 
instructed  to  handle  the  lenses  in  a 
manner  which  would  reduce  damage  to 
the  lenses.  During  the  6-month  followup. 
22  lenses  were  damaged.  Of  these,  three 
were  replaced  because  of  surface 
deposits,  and  the  rest  were  replaced 
because  the  lenses  had  torn  or  chipped. 
Although  they  were  successfully  refitted 
with  the  ultrathin  lens,  some  patients 
later  reported  reduced  subjective  vision 
and  mild  unspecified  symptoms.  At  the 
conclusion  of  the  study,  44  of  the  57 
patients  (77  percent)  were  successful 
wearing  the  ultrathin  lens.  Thus,  the 
ultrathin  lens  proved  to  be  safe  and 
effective  an''  particularly  useful  in 
solving  fitting  and  physiological- 
response  problems. 

2.  HEMA  polymer  with  miHhacrylic 
acid.  In  a  3-month  clinical  trail  involving 
10"  patients  (39  females).  Jackson  (Ref. 
27)  studied  the  safety  and  effectiveness 
of  a  lens  composed  of  a  copolymer  of 
HEMA  with  methacrylic  acid.  Of  the  107 
patients,  100  were  myopic,  3  hyperopic, 
and  4  astigmatic.  Patients  with  corneal 
pathology,  low  tear  break-up  time,  or 
health  problems  contraindicating  soft 
contact  lens  wear  were  excluded  from 
the  study.  The  criteria  used  to  evaluate 
lens  performance  include:  fitting 


fharacteristics,  visual  acuity, 
physiological  reponse  measured  by 
keratometry  and  biomicroscopy, 
comfort,  wearing  time,  and  durability. 
The  lens  studied  had  a  chord  diameter 
of  15.0  mm  and  a  center  thickness 
ranging  from  0.10  mm  to  0.18  mm  for 
minus  power  lenses  and  0.15  mm  to  0.40 
mm  for  plus  power  lenses.  The  water 
content  was  60  percent  by  weight. 
Standard  base  curves  were  8.8  mm  for 
minus  power  lenses  and  9.0  mm  for  plus 
power  lenses.  All  plus  power  lenses  and 
minus  power  lenses  of  —1.50  or  more 
were  lenticularized  (constructed  with  a 
carrier  rim  surrounding  the  central 
optical  zone).  Of  the  107  patients  fitted 
with  this  lens,  8  discontinued  lens  wear. 
The  reasons  for  discontinuance  included 
discomfort  (two  patients),  inabihty  to 
insert  the  lens  (two  patients),  decreased 
tear  flow  (one  patient),  insufficient 
visual  acuity  (one  patient),  insufficient 
durability  (one  patient),  and 
complications  from  previous  contact 
lens  wear  which  had  not  improved  (one 
patient). 

Ninety-nine  patients  (93  percent)  were 
successful  wearers.  For  these  patients, 
visual  acuity  was  similar  to  that  found 
with  other  daily  wear  soft  contact 
lenses.  The  lenses  included  in  this  study 
were  comfortable  and  caused  minimal 
edge  awareness.  Most  patients  were 
able  to  wear  the  lenses  for  a  full  day. 
the  patients  who  were  unable  to  wear 
the  lenses  all  day  achieved  a  minimum 
of  12  hours  wear  per  day.  In  this  study, 
the  lens  composed  of  a  copolymer  of 
HEMA  with  methacrylic  acid  was 
shown  to  be  safe  and  effective  in  a  high 
percentage  (93  percent)  of  patients  fitted 
with  the  lens. 

In  the  study  by  Harris,  et  al.  (Ref.  24). 
described  in  section  IV.B.l.  of  this 
preamble,  the  response  of  patients  to 
four  different  types  of  hydrogel  contact 
lenses  was  evaluated.  The  specifications 
of  the  lenses  composed  of  a  copolymer 
of  HEMA  with  methacrylic  acid 
included:  a  water  content  of  42.5 
percent;  an  index  of  refraction  of  1.43.  a 
diameter  of  13.0  mm.  and  center 
thickness  ranging  from  0.12  to  0.22  mm. 
Of  the  11  patients  (22  eyes)  studied,  7 
patients  (63  percent)  were  successfully 
fitted.  The  causes  of  failure  of  the  four 
unsuccessfully  fitted  patients  included, 
poor  vision  (three  patients,  five  eyes), 
corneal  tissue  changes  (two  patients, 
three  eyes),  decreased  wearing  time 
(one  patient,  two  eyes)  and  disr.umfur; 
(one  patient,  two  eyes).  The 
combination  of  causes  of  failure  for  each 
patient  was  not  stated.  This  lens  proved 
to  he  safe  and  effective  in  the  seven 
successfully  fitted  patients  (63  percent) 
during  the  2-  to  3-week  evaluation. 
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3.  HEMA  polymer  with  l-vinyI-2- 
pyrrolidinone.  Espy  (Ref.  28)  evaluated 
this  lens  in  100  preselected  patients. 
Patients  visiting  an  eye  clinic  and 
desiring  soft  contact  lenses  were  chosen 
for  the  study  over  a  1-year  period. 
Followup  ranged  from  3  to  15  months.  Of 
the  100  patients,  74  were  females,  28 
were  males.  Eighty-one  percent  were 
myopic,  15  percent  were  hyperopic,  and 
4  percent  were  aphakic.  They  ranged  in 
age  from  10  to  over  70  years,  with  64 
percent  from  20  to  39  ysars  of  age. 
Although  many  of  the  patients  were 
first-time  contact  lens  wearers,  some 
had  been  unsuccessful  wearers  of  hard 
or  other  soft  contact  lenses.  Patients 
included  in  the  study  were  limited  to 
those  whose  lenses  fulfilled  the 
following  criteria:  stability,  comfort, 
maximum  visual  acuity,  extension 
beyond  the  limbus  no  less  than  1  mm  in 
all  directions,  and  movement  downward 
1  to  3  mm  during  upward  gaze  on  the 
blink.  Patients  with  more  than  2.0  to  2.5 
diopters  of  astigmatism  and  those  who 
were  unable  to  be  fit  satisfactorily  with 
trail  lenses  were  excluded  from  the 
study.  The  total  number  of  patients 
screened  was  not  stated. 

The  lens  used  in  the  study  was  a 
lathe-cut  spherical  lens  with  a  posterior 
circumferential  channel  and 
lenticularized  anterior  periphery.  The 
water  content  was  54  percent  by  weight. 
When  properly  fitted,  the  lens  diameter 
was  approximately  2  mm  larger  than  the 
cornea,  thereby  extending  beyond  the 
limbal  area.  The  lens  diameters  were 
14.0, 14.5. 15.0, 15.5,  or  16.0  mm.  The 
base  curve  was  spherical  but  flatter 
than  the  corneal  curvature.  The  lenses 
were  available  in  powers  between 
-h 20.00  and  -20.00  diopters.  All  plus 
powers  and  high  minus  lenses  required 
a  lenticular  configuration  because  of  the 
large  size  of  the  lens.  Both  standard  and 
thin  series  of  thicknesses  were 
available. 

Of  the  100  patients  fitted  with  the  lens 
being  studied,  visual  acuity  was  20/30  or 
better  for  06  percent,  20/25  or  better  for 
88  percent,  and  20/20  or  better  for  64 
percent.  .\d  significant  change  in 
keratometry  readings  occurred  after 
wearing  the  lenses  during  the  period  of 
followup.  There  were  10  failures,  3 
because  of  poor  vision  and  7  attributed 
to  lack  of  motivation  to  care  for  the 
lenses.  The  lens  proved  to  be  safe  and 
effective  in  90  percent  100  preselected 
patients.  FDA  recognizes  that  the  high 
degree  of  success  can  be  attributed  to 
the  careful  preselection  of  patients.  The 
agency  believes,  however,  that  such 
preselection  is  common  in  clinical 
practice,  and  therefore  does  not  detract 
from  the  validity  of  the  study. 


Binder  (Ref.  29)  studied  the  response 
to  extended  wear  of  the  lens  composed 
of  a  copolymer  of  HEMA  with  l-vinyl-2- 
pyrrolidinone  in  20  volunteers  with 
normal  eyes  who  had  never  worn 
contact  lenses.  Each  patient  had  a 
complete  ocular  examination,  and  the 
right  eye  was  fitted  with  a  thin  hydrogel 
contact  lens  composed  of  a  copolymer  of 
HEMA  with  l-vinyl-2-pyrrolidinone. 
Patients  were  followed  for  12  weeks. 
Antibiotic  drops  were  placed  on  the  eye 
four  times  a  day.  The  lens  used  in  the 
study  had  a  diameter  of  15.0  to  15.5  mm, 
center  thickness  of  0.09  mm.  water 
content  of  45  to  54  percent,  and 
refractive  index  of  1.43.  The  powers 
ranged  from  -0.75  to  -1-0.75  diopter. 

Of  the  20  patients  initially  fitted.  17 
completed  the  study.  Fourteen  were 
female  and  3  were  male,  with  an  age 
range  from  19  to  49  years.  Two  of  the 
three  patients  who  did  not  complete  the 
study  developed  ocular  symptoms 
including  discomfort  after  several  days 
of  continuous  wear.  The  third  patient 
discontinued  the  study  for  reasons 
unrelated  to  lens  wear.  Loss  of  lenses 
from  the  eye  ranged  from  zero  to  seven 
times  per  patient.  Lens  loss  was 
attributed  to  forceful  blinking  after 
rubbing  the  eyelids  and  emotional 
tearing.  Fourteen  of  the  17  patients 
developed  anterior  lens  deposits,  the 
earliest  occurring  at  3  weeks  and  the 
latest  at  12  weeks.  There  were  no  cases 
of  gross  corneal  ederna. 

Thirteen  patients  had  visual  acuity  of 
20/20  after  12  weeks.  Three  patients  had 
a  decrease  of  one  line  of  acuity,  and  one 
patient  had  a  decrease  of  three  lines 
after  12  weeks.  Acuity  returned  to  20/20 
in  all  four  patients,  3  weeks  after 
removal  of  the  contact  lenses.  Fourteen 
patients  had  no  change  in  their 
refractions.  Of  the  three  remaining 
patients,  one  gained  0  50  diopter  of 
myopia,  and  two  gained  0.75  diopter  of 
myopia.  One  of  the  latter  patients  had  a 
decrease  in  visual  acuity  to  20/25. 
Fifteen  patients  had  no  changes  in 
central  corneal  keratometry  readings.  Of 
the  two  patients  showing  kf^rato;netric 
changes,  one  was  associated  with 
decreased  visual  acuity  (to  20/40).  Three 
weeks  after  removal  of  the  lens,  visual 
acuity  returned  to  20/20.  Increased 
corneal  thickness  ranging  from  0.04  to 
0.10  mm  occurred  in  eight  patients.  After 
12  weeks  of  wear,  two  patients  had 
decreased  visual  acuity  associated  with 
increased  corneal  thickness. 

The  thin  continuous-wear  lenses  used 
in  this  study  were  shown  to  be  safe, 
effective,  and  well  tolerated  in  the 
majority  of  patients  for  12  weeks. 
Although  the  contact  lenses  being 
proposed  for  reclassification  are  limited 


to  daily  wear,  FDA  believes  the  results 
of  this  extended  wear  study  support  the 
conclusion  that  the  lens  composed  of  a 
copolymer  of  HEMA  with  l-vinyl-2- 
pyrrolidinone  is  safe  and  effective  for 
daily  wear.  If  a  contact  lens  can  safely 
and  effectively  be  worn  on  the  eye 
continuously  for  days,  weeks,  or 
months.  FDA  believes  that  the  same  lens 
can  be  expected  to  be  safe  and  effective 
for  daily  wear. 

FDA  believes  that  the  studies 
discussed  in  this  section  show  that  the 
hydrogel  contact  lens  composed  of  a 
copolymer  of  HEMA  with  l-vinyl-2- 
pyrrolidinone  is  safe  and  effective.  The 
agency  recognizes,  however,  that 
corneal  staining  has  been  documented 
with  the  thin  series  of  these  lenses. 
Kline  and  Deluca  (Ref.  30)  surveyed  85 
patients  (170  eyes)  selected  at  random 
who  were  wearing  hydrogel  thin  contact 
lenses  of  this  composition.  Seventy-eight 
percent  of  the  patients  were  female:  22 
percent  were  male.  The  mean  age  was 
29  years,  with  a  range  from  16  to  56 
years  of  age.  Keratometry  readings 
ranged  from  40.00  to  47.50  diopters.  The 
lenses  worn  by  these  patients  ranged  in 
power  from  —0.75  to  —8.50  diopters. 
Lens  diameters  were  14.5, 15.0, 15.5,  or 
16.0  mm.  All  lenses  extended  beyond  the 
limbus.  at  a  minimum  of  0.75  mm  nasally 
and  temporally,  and  0.50  mm  superiorly 
and  inferiorly  in  primary  gaze.  Vertical 
movement  of  the  lens  in  the  primary 
gaze  ranged  from  zero  to  1.50  mm. 

The  cornea  was  examined  for  staining 
following  3  hours  or  more  of  lens  wear 
and  within  5  minutes  of  lens  removal.  Of 
the  170  eyes  studied,  55  eyes  (32 
percent)  representing  32  of  85  patients 
[37.7  percent)  showed  some  degree  of 
pitting  stain.  Of  the  eyes  studies,  36  eyes 
(21  percent)  showed  light  staining;  10 
eyes  (6  percent)  showed  moderate 
staining,  and  9  eyes  (5  percent)  showed 
heavy  corneal  staining.  Thirty-six 
percent  of  males  and  31  percent  of 
females  had  staining.  Symptoms  of 
burning,  pain,  and  redness  were  present 
in  seven  eyes  (one  with  moderate 
staining  and  six  with  heavy  staining). 
All  patients  with  light  staining  were 
asymptomatic.  The  degree  of  staining 
was  correlated  with  keratometry 
readings  and  several  lens  parameters. 
Some  parmeters,  e.g.,  steeper  fit  and 
lower  power,  indicated  e  greater 
incidence  of  staining;  however,  no 
statistically  significant  correlations 
were  found.  Because  the  results  of  this 
study  did  not  show  conclusively  a 
definite  cause  of  staining,  it  was 
suggested  that  the  staining  may  be 
machanical  in  nature,  caused  by  the 
posterior  lens  surface  rubbing  against 
the  cornea.  Most  of  the  lenses  used  in 
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the  study  had  steep  base  curves  (9.2  mm 
and  9.5  mm)  manufactured  with  a 
posterior  circumferential  channel. 
Because  the  staining  occurred  primarily 
in  the  region  of  the  channel  and  the  lens 
level,  it  was  suggested  that  flatter 
nonchannel  lenses  be  fitted.  The  authors 
note  that  they  have  observed  a  reduced 
incidence  of  staining  when  they  initially 
fitted  patients  with  flatter  nonchannel 
lenses  and,  in  some  cases,  refitting  with 
these  lenses  eliminated  corneal  staining. 
FDA  believes  that  the  possibility  of 
corneal  staining  presented  by  the  thin 
series  of  the  hydrogel  lens  composed  of 
a  copolymer  of  HEMA  with  l-vinyl-2- 
pyrrolidinone  does  not  raise  any 
significant  safety  concerns,  and  is, 
therefore,  proposing  to  reclassify  all 
such  currently  marketed  hydrogel 
contact  lenses. 

4.  HEMA  polymer  with  l-vinyl-2- 
pyrrolidinone  and  methacrylic  acid. 
Stark  and  Martin  (Ref.  31)  have  studied 
the  long-term  effects  of  an  extended 
wear  contact  lens  made  from  this 
terpolymer  and  used  for  the  correction 
of  myopia.  The  water  content  of  the  lens 
was  71  percent.  The  myopic  powers 
ranged  from  —0.50  to  -18.00  diopters. 
Diameters  ranged  from  12.0  to  14.0  mm. 
Oxygen  permeability  ranged  from  67 
percent  to  38  percent  and  varied 
indirectly  with  the  central  thickness 
(0.10  mm  to  0.43  mm). 

The  207  eyes  of  106  patients  who  had 
successfully  worn  the  lens  for  4  to  8 
years  (median,  4.94  years)  were 
evaluated.  A  total  of  346  patients  had 
been  fitted  with  the  lens  for  myopia  over 
a  4-year  period.  Of  these  346  patients, 
172  patients  (50  percent)  previously  had 
been  examined  by  practitioners  and 
were  known  to  be  successfully  wearing 
contact  lenses.  Of  these  172  patients,  106 
agreed  to  participate  in  the  study. 
Eighty-seven  (25  percent )  of  the  initially 
fitted  346  patients  discontinued  lens 
wear.  Fifty-seven  patients  (16  percent) 
discontinued  using  the  lens  for 
nonmedical  reasons  and  30  patients  (9 
percent)  discontinued  using  the  lens  for 
lens-related  reasons.  Of  the  106  patients 
studied,  72  were  female  and  34  were 
male.  The  ages  ranged  from  18  to  73 
years  with  a  mean  age  of  34.3  years.  All 
patients  except  one  wore  the  lens 
continuously  for  at  least  2  months.  One 
patient  removed  the  lens  for  cleaning 
every  4  weeks.  Forty  of  the  106  patients 
wore  the  lens  continuously  for  6  months 
or  more. 

With  the  contact  lens  in  place,  visual 
acuity  was  20/30  or  better  in  82.1 
percent  of  207  eyes  (106  patients)  and 
20/40  or  better  in  95.2  percent  of  the 
eyes.  Ten  eyes  (4.8  percent)  had  visual 
acuity  less  than  20/40.  Of  the  10  eyes,  1 


had  macular  degeneration,  1  was 
amblyopic,  and  3  has  astigmatism 
greater  than  1  diopter.  Twenty-seven  of 
the  106  patients  (13  percent)  showed 
abnormal  physiological  findings. 
Neovascularization  with  vessels 
extending  more  than  1.5  mm  in  from  the 
limbus  occurred  in  18  patients  (9 
percent);  mild  punctate  corneal  staining 
occurred  in  7  patients  (3  percent)  and 
mild  conjunctival  injection  occurred  in  2 
patients  (1  percent).  There  were  no 
cases  of  corneal  edema  or  apical  corneal 
scarring. 

A  chart  review  of  153  patients  known 
to  be  successful  wearers  of  the  lens  but 
who  did  not  return  fqr  examination  to 
participate  in  the  study,  revealed  5  of 
153  patients  who  developed 
conjunctivitis.  There  were  no  reported 
cases  of  corneal  scarring  or  visual  loss. 
Of  the  30  patients  who  discontinued  lens 
wear  for  lens-related  reasons  out  of  a 
total  of  346  studied  retrospectively,  25 
patients  (83.3  percent)  developed 
conjunctivitis,  generally  of  the  follicular 
type.  Corneal  abrasion  developed  in  4  of 
the  30  patients  and  sterile  punctate 
keratitis  developed  in  1  of  the  30 
patients.  No  complications  resulted  in 
reduced  visyal  acuity.  Lens  replacement 
averaged  0.68  lens  per  patient  per  year 
and  was  not  a  factor  in  patients  who 
discontinued  lens  use.  Thus,  the  results 
of  this  study  show  that  this  lens  was 
safe  and  effective  for  extended  wear  use 
in  the  correction  of  myopia.  FDA 
believes  that  the  results  of  this  extended 
wear  study  support  the  conclusion  that 
the  lens  composed  of  a  terpolymer  of 
HEMA  with  l-vinyl-2-pyrroiidinone  and 
methacrylic  acid  is  safe  and  effective  for 
daily  wear. 

In  the  Study  by  Cavanagh,  et  at.  (Ref. 
32).  also  desc.nbed  in  section  IV.  B.7.. 
the  safety  and  effectiveness  of  an 
extended  wear  hydrogel  contact  lens 
composed  of  a  terpolymer  of  HEMA 
with  l-vinyl-2-pyTro!idinone  and 
methacrylic  acid  was  evaluated.  The 
patients  included  in  the  study  were 
referred  by  ophthalmologists  for 
extended  wear  aphakic  contact  lenses 
under  FDA  approved  clinical  trial 
protocols  and  local  institutional  reviews 
for  human  subjects.  Ninety-two  eyes  of 
78  patients  (42  female,  36  male)  were 
fitted  with  the  lens.  The  patients,  who 
ranged  in  age  from  48  to  86  years,  were 
followed  from  1  to  3  years.  The  research 
criteria  used  to  assess  successful  wear 
included  corrected  visual  acuity, 
absence  of  subjective  discomfort  or 
complaint,  and  absence  of  abnormalities 
including  vascular  congestion  or 
ingrowth,  corneal  edema,  infection,  and 
iritis. 


Excluding  patients  known  to  be 
wearing  the  lens  comfortably  but  unable 
to  keep  followup  appointments.  54  of  66 
patients  (82  percent)  were  successful 
wearers  of  the  lens.  Twelve  patients 
were  discontinued  due  to  lens  loss,  lens 
movement,  or  unsatisfactory  vision.  In 
90  percent  of  eyes  fitted,  the  lens  was 
worn  continuously  for  3  months  or  more, 
followed  by  removal  of  the  lens  for 
cleaning.  In  10  percent  of  eyes  fitted,  the 
lens  was  worn  continuously  less  than  3 
months  and  in  5  percent  the  lens  was 
worn  continuously  less  than  1  month. 
Lens  replacement  averaged  one  lens 
every  2  years  for  one-half  of  the  eyes 
fitted.  The  study  showed  that  this 
hydrogel  lens  was  safe  and  effective  for 
extended  wear  use  in  aphakic  patients 
who  were  carefully  selected,  fitted, 
educated,  and  followed.  FDA  believes 
that  the  results  of  this  study  support  the 
conclusion  that  daily  wear  use  of  this 
lens  is  safe  and  effective. 

5.  HEMA  ploymer  with  l-vinyl-2- 
pyrrolidmone  and  methyl  methacrylate. 
Koetting  (Ref.  33J  studied  this  lens  in  a 
6-month  clinical  trial  in  59  patients  (r.4 
eyes)  randomly  selected  from  an 
optometric  contact  lens  practice.  The 
lens  had  a  water  content  of  42  5  percent. 
Lens  power  ranged  from  piano  to  -9.75 
diopters.  Diameter  was  13.0  mm.  Central 
thickness  ranged  from  0.12  mm  to  0.22 
mm.  Fifty-three  percent  of  the  patients 
had  been  previously  unsuccessful  with 
PMMA  or  other  hydrogel  contact  lens 
wear;  10  percent  of  the  patients  reported 
previous  successful  lens  wear.  Only 
those  patients  who  refused  to 
participate  or  who  required  lenses 
beyond  the  available  range  were 
excluded  from  the  study.  Of  the  59 
patients  studied,  39  were  female,  and  20 
were  male.  The  ages  ranged  from  18  to 
42  years  with  a  mean  age  of  24  8  years. 
Uncorrected  visual  acuity  ran>jrd  from 
20/30  to  worse  than  20/400  with  95 
percent  worse  than  20/60. 

Of  the  114  eyes  studied.  10  eyes  were 
excluded  from  visual  acuity  percentages 
because  of  undefined  "unusual 
monocular  situations."  Eighty-six  of  104 
eyes  (83  percent)  were  corrected  to  20/ 
20  and  98  of  104  eyes  (94  percent)  were 
corrected  to  20/30  or  beter.  Thirty-nine 
of  59  patients  (66  percent)  continued 
lens  wear  for  an  average  of  14,1  hours  a 
ddv  by  the  conclusion  of  the  study.  Only 
11  patients  (18  percent)  withdrew  for 
reasons  of  acuity  or  discomfort  No 
significant  physiological  abnormalities 
were  associated  with  lens  wear. 
Transitory  symptons  of  mild  injection  (5 
percent  of  patients)  and  mild  corneal 
edema  [37  percent  of  patients)  occurred 
during  the  first  week  of  lens  wear  but 
subsequently  disappeared.  The  lens 
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used  in  this  study  was  shown  to  be  safe 
and  effective  for  the  majority  of  patients 
evaluated. 

This  lens  type  was  included  in  the 
study  conducted  by  Harris,  et  al.  (Ref. 
24)  (see  section  IV.B.l.),  to  evaluate 
short-term  patient  response  to  four 
different  hydrogel  lenses.  The  lens 
composed  of  a  terpolymer  of  HEMA 
with  l-vinyl-2-pyiTolidinone  and  methyl 
methacrylate  had  a  water  content  of  45 
percent.  The  index  of  refraction  was 
1.43;  the  diameters  were  15.0, 15.5,  or 
16.0  mm;  and  the  center  thickness 
ranged  from  0.12  to  0.22  mm.  Of  11 
patients  studied.  7  patients  wore  this 
lens  type  successfully.  The  causes  of 
failure  were  discomfort  (two  patients, 
four  eyes),  corneal  tissue  changes  (two 
patients,  two  eyes),  poor  vision  (one 
patient,  two  eyes),  and  decreased 
wearing  time  (one  patient,  two  eyes). 
The  combination  of  causes  of  failure  for 
each  patient  was  not  stated.  For  the  2-  to 
3-week  evaluation  of  short-term  patient 
response,  the  lens  was  shown  to  be  safe 
and  effective  for  7  patients  (63  percent 
of  the  11  patients  studied). 

6.  HEMA  polymer  with  N-(l.l- 
dimethyl-3-oxobutyl)-acrylamide. 
Binder  and  Woodward  (Ref.  34) 
compared  this  lens,  which  is  moderately 
hydrophilic,  to  a  highly  hydrophilic 
hydrogel  contact  lens  for  extended  wear 
correction  of  myopia  and  aphakia.  (The 
highly  hydrophilic  lens  is  discussed  in 
section  IV.B.7.)  The  lens  was  available 
with  an  equilibrium  water  content  of  45 
percent  and  55  percent.  Of  84  patients 
originally  referred  for  the  fitting  of 
extended  wear  contact  lenses,  43  (70 
eyes)  were  studied.  Of  the  70  eyes,  56 
were  fitted  with  the  moderately 
hydrophilic  lens;  32  were  myopic,  and  24 
were  aphakic.  The  lenses  were  removed 
weekly  for  cleaning,  following  the 
manufacturer's  protocol.  FoUowup 
ranged  from  2  to  20  months.  Patients 
who  were  able  to  wear  the  lenses 
continuously  for  more  than  2  weeks 
while  maintaining  their  best  corrected 
visual  acuity  were  considered 
successful.  Of  the  56  eyes  fitted  with 
this  lens,  45  eyes  (80  percent)  were  fitted 
successfully  and  11  eyes  (20  percent) 
were  discontinued  from  the  study.  The 
reasons  for  discontinuance  included 
lack  of  patient  motivation,  ocular 
irritation,  and  corneal  edema.  Various 
lens  parameters  and  patient  factors 
were  analyzed  to  determine  trends 
associated  with  failures:  however,  no 
statistically  significant  associations 
were  found  Analysis  of  the  corrected 
visual  acuity  revealed  that  100  percent 
of  eyes  stucUed  achieved  visual  acuity  of 
20/40  or  better,  91  percent  achieved 
visual  acuity  of  20/30  or  better. 


An  average  of  2.8  lens  changes  per 
eye  per  year  were  required  during  the 
study  to  maintain  best  corrected  visual 
acuity.  The  reasons  for  lens  changes 
included  lens  chipping,  lens  tearing,  lens 
deposits,  lens  loss,  and  refractive  error 
changes  unassociated  with  changes  in 
corneal  cur\'ature  or  thickness.  Eighty 
percent  of  these  changes  occurred  in  the 
first  2  months  of  lens  wear.  Although 
lens  deposits  were  the  most  frequent 
complication  in  the  series,  only  6  of  198 
lens  changes  were  caused  by  deposits. 
Two  myopic  eyes  became  congested  and 
4  developed  redness  consistent  with 
adenoviral  keratoconjunctivitis.  Viral 
cultures  were  negative  and  symptoms 
cleared  after  removal  of  the  lens. 
Preservatives  in  the  disinfection 
solutions  were  suspected  to  cause  these 
reactions.  No  other  adverse  reactions 
associated  with  the  use  of  accessories 
were  reported. 

The  moderately  hydrophilic  contact 
lens  used  in  this  study  for  extended 
wear  was  shown  to  be  safe  and 
effective  in  80  percent  of  eyes  studied. 
The  importance  of  careful  patient 
selection  and  frequent,  careful  followup 
examinations  was  repeatedly  stressed 
as  a  prerequisite  to  a  high  success  rate. 
FDA  believes  that  the  results  of  this 
extended  wear  study  support  the 
conclusion  that  this  lens  is  safe  and 
effective  for  daily  wear. 

In  the  study  by  Harris,  et  al.  (Ref.  24) 
(see  section  IV.B.l.).  short-term  patient 
response  to  four  different  hydrogel 
contact  lenses,  including  the  lens 
composed  of  a  copolymer  of  HEMA  with 
A'-(l,l-dimethyl-3-oxobutyl)acrylamide 
was  evaluated.  These  lenses  had  a 
water  content  of  45  percent:  an  index 
refraction  of  143;  diameters  of  15.0, 15.5, 
or  16.0  mm;  and  a  center  thickness 
ranging  from  0.04  to  0.08  mm.  Of  the  11 
patients  (22  eyes)  studied,  7  patients  (63 
percent)  were  successfully  fitted  with 
this  lens.  The  causes  of  failure  included 
corneal  tissue  changes  (three  patients, 
five  eyes),  discomfort  (two  patients,  four 
eyes),  and  decreased  wearing  time  (two 
patients,  four  eyes).  The  combination  of 
causes  of  failure  for  each  patient  was 
not  stated.  For  the  2-  to  3-week 
evaluation  of  short-term  patient 
response,  the  lens  was  showm  to  be  safe 
and  effective  for  7  patients  (63  percent 
of  the  11  patients  studied). 

7.  1-  Vinyl-2-pyrrolidinone  polymer 
with  methyl  methacrylate  and  allyl 
methacrylate.  In  the  long-term  study 
discussed  in  section  rV.B.4.,  Cavanagh, 
et  al.  (Ref.  32),  evaluated  the 
effectiveness  of  several  extended  wear 
hydrogel  lenses,  including  a  lens 
composed  of  a  terpolymer  of  l-vinyl-2- 
pyrrolidrnone  with  methyl  methacrylate 


and  allyl  methacrylate.  One  hundred 
eighty-two  patients  (250  aphakic  eyes) 
were  fitted  with  this  lens  type  over  a  19- 
month  period.  Of  these,  154  patients 
(221  eyes)  were  wearing  contact  lenses  at 
the  conclusion  of  the  study.  The  data 
collected  on  the  First  168  patients  (241 
eyes)  were  subjected  to  computer 
analysis.  In  this  group,  211  eyes  (146 
patients)  were  successful  and  30  eyes 
(22  patients)  were  discontinued.  Fifty- 
three  percent  of  the  failures  occurred  in 
the  first  4  weeks  and  87  percent  had 
failed  by  12  weeks.  No  failures  occurred 
in  this  group  after  6  months.  Forty-one 
percent  of  patients  and  36  percent  of 
eyes  had  lenses  replaced  within  a  1-year 
period.  Lens  replacements  were  due  to 
lens  loss,  lens  damage  (cracking), 
discomfort,  and  inadequate  optical  lens 
power.  Lens  deposits  occurred  in  11 
percent  of  patients  fitted.  Poor 
motivation  for  followup  visits  (10 
patients).  Fitting  problems  (8  patients), 
and  unacceptable  visual  acuity  (4 
patients)  accounted  for  22  failures.  The 
only  adverse  responses  included  mild 
ocular  irritation  which  ceased  after  lens 
removal.  Thirteen  percent  of  the  patients 
needed  to  remove  the  lens  for  cleaning 
at  intervals  of  less  than  3  months;  6 
percent  of  the  patients  at  intervals  of 
less  than  1  month.  The  results  of  this 
study  show  that  the  extended  wear  use 
of  this  lens  for  over  80  percent  of 
aphakic  patients  fitted  was  safe  and 
effective.  FDA  believes  that  the  results 
of  this  study  support  the  conclusion  that 
daily  wear  use  of  this  lens  is  safe  and 
effective. 

In  the  study  by  Binder  and  Woodward 
(Ref.  34)  discussed  in  section  IV.B.6..  this 
lens,  which  is  highly  hydrophilic,  was 
compared  to  a  moderately  hydrophilic 
hydrogel  contact  lens  for  extended  wear 
correction  of  myopia  and  aphakia.  The 
lens  composed  of  a  terpolymer  of  1- 
vinyl-2-pyrrolidinone  with  methyl 
methacrylate  and  allyl  methacrylate  had 
a  water  content  of  79  percent.  Patients 
were  considered  successfully  Fitted  if 
they  maintained  their  best  corrected 
visual  acuity  while  wearing  the  lens 
continuously  for  more  than  2  weeks. 
Only  two  myopic  patients  were  fitted 
with  this  lens  and  both  were  successful. 
Nine  of  12  aphakic  patients  (75  percent) 
were  successfully  Fitted.  Of  the  three 
failures,  two  patients  who  developed 
edema  with  the  moderately  hydrophilic 
lens  used  in  this  study  also  developed 
edema  with  the  highly  hydrophilic  lens. 
These  patients  were  successfully 
switched  to  daily  wear  lenses.  One 
patient  initially  fitted  with  the  high 
water  content  contact  lens  experienced 
decreased  visual  acuity  and  corneal 
edema  and  was  successfully  switched  to 
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a  daily  wear  PMMA  contact  lens.  This 
study  showed  that  in  patients  who  were 
carefully  selected,  fitted,  and  followed, 
the  highly  hydrophilic  lens  was  safe  and 
effective  for  the  correction  of  aphakid  in 
75  percent  of  12  patients  and  myopia  in 
100  percent  of  2  patients. 

Reported  disadvantages  of  all 
hvdrosel  contact  lenses  included 
dehydration,  spoilage,  and  bacterial 
contamination.  The  importance  of 
adequate  hydration  of  hydrogel  contact 
lenses  in  repeatedly  stressed  in  the 
literature  and  is  discussed  in  detail  • 
throughout  this  section.  Fungal 
infiltration  is  rare  (Ref.  35).  Such 
infection  has  been  known  to  occur  in 
Ctises  of  inadequate  disinfection,  which, 
I'V  inference,  is  also  rare.  Spoilage  or 
deterioration  of  hydrogel  lenses  due  to 
extraneous  lens  deposits,  physical  and 
chemical  changes  in  the  lens  materials. 
or  microbial  invasion  necessitates  more 
frequent  replacement  of  hydrogel  lenses 
that  rigid  contact  lenses  (Refs.  36 
through  .39).  FD.-\  believes  that  this 
aspect  of  soft  contact  lens  use  is  a  factor 
to  be  considered  when  deciding  whether 
to  use  the  device.  The  inclusion  in 
labeling  of  information  about  spoilage  or 
dt'lerioration  of  hydrogel  lenses  can  be 
assured  by  the  general  controls 
provisions  of  the  act.  FD.-X  believes  that 
the  higher  level  of  lens  replacement 
among  hydrogel  users  is  acceptable 
when  balanced  against  the  improved 
comfort  and  other  factors  discussed  in 
this  section  of  the  preamble. 

V.  Risks  to  Health 

The  risks  associated  with  the  use  of 
the  device  include:  (1)  Corneal  infection 
that  may  result  from  lens  or  lens  care 
solution  contamination:  (2)  corneal 
abrasion  that  may  occur  from  a  torn  lens 
or  poor  lens  design  or  fit:  (3)  corneal 
edema  that  may  occur  if  lens  material  or 
design  prevents  adequate  delivery  of 
oxygen  to  the  cornea:  (4)  corneal 
vascularization  that  may  result  from 
inflammation  or  as  a  result  of  corneal 
edema:  (5)  corneal  damage  that  may 
result  from  wearing  a  lens  that  has  been 
soaked  in  a  solution  that  is  intended  for 
use  with  conventional  (hard)  contact 
lenses  and  that  should  not  be  used  with 
hydrogel  contact  lenses;  (6)  eye 
irritation  from  short-term  exposure  of  a 
hypertonic  lens:  (7)  excessive  tearing, 
unusual  eye  secretions,  and  photophobia 
that  may  occur  as  a  result  of  lens  wear, 
the  exact  cause  of  which  would  have  to 
be  determined  from  patient 
examination;  and  (8)  giant  papillary 
conjunctivitis,  the  exact  cause  of  which 
is  unknown. 


VI.  Public  Comment 

FDA  invites  comments  on  all  aspects 
of  the  proposal,  but  particularly  on  the 
following  issues: 

1.  Do  the  data  presented  m  this 
proposal  constitute  sufficient  "valid 
scientific  evidence"  of  safety  and 
effectiveness  to  support  reclassification 
of  each  of  the  seven  marketed  hydrogel 
lenses  identified  in  the  proposed 
regulation?  FDA  especially  is  interested 
in  the  sufficiency  of  the  clinical  data 
presented  for  the  lathe-cut  polyllEMA 
It  ns,  the  ultrathin  series  of  the 
polyHEM.A  lens,  the  HEMA  polymer 
With  methacr\lic  acid  lens,  the  thin 
series  of  the  HE.MA  polymer  with  1- 
vinyl-2-pyrrolidinone  lens,  the  HEMA 
polymer  with  l-vinyl-2-pyrrolidinone 
and  methyl  methacrylate  lens,  and  the 
HEMA  polymer  /V'-(l,l-dimethyl-3- 
oxobutyljacrylamide  lens. 

a.  If  not,  what  additional  publicly 
available  data  are  there  to  support 
reclassification? 

b.  If  so.  are  general  controls  sufficient 
to  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device? 

c.  if  general  controls  are  not  sufficient 
to  provided  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device,  is 
there  sufficient  information  to  establish 
a  performance  standard  to  provide  such 
assurance, 

d.  If  general  controls  are  not 

sufficient,  and  there  is  sufficient 
information  to  establish  a  performance 
standard  to  provide  reasonable 
assurance  of  safety  and  effectiveness  of 
the  device,  is  a  performance  standard 
n(H:essary  to  assure  any  of  the  lens 
properties  or  design  characteristics  that 
FDA  has  identified  :is  "clinically 
Significant"  {see  section  III  of  the 
preamble)  or  to  protect  against  any  of 
the  concerns  raised  in  the  1975  notice 
declaring  a-  H'W  drugs  all  contact  lenses 
c:()nhisting  of  pulyniers  other  th.tn 
PMMA  (see  section  l.B.  of  the 
preamble)? 

e.  Shr-'jld  any  reclassification  take 
effect  (i)  before  or  (ii)  after  such  a 
standard  has  been  established? 

Z  Is  there  publicly  available  "valid 
scientific  evidence"  to  support 
reclassification  of  other  than  daily  wear 
spherical  hydrogel  lenses?  For  example, 
should  (a)  extended  wear  lenses,  (b) 
tone  lenses,  or  (c)  other  types  of 
hydrogel  lenses  be  included  in  any 
reclassification?  If  so.  what  publicly 
available  data  are  there  to  support 
reclassification  of  such  other  lenses? 

3.  With  respect  to  a  number  of  the 
lenses  proposed  for  reclassification, 
FDA  has  limited  data  on  their  use  for 
the  correction  of  hyperopia  and  in  sonTe 
cases  aphakia.  May  FDA  reclassify  a 


lens  for  use  in  the  correction  of  myopia, 
hyperopia,  and  aphakia  based  solely  or 
primarily  on  data  showing  that  the  lens 
is  safe  and  effective  (a|  for  the 
correction  of  myopia?  (bl  for  the 
correction  of  myopia  and  aphakia' 

4  Dues  specify  mg  the  m.iti^rials  of 
which  the  lenses  proposed  for 
reclassification  are  principally 
composed  adequately  identify  the  lenses 
for  the  purpose  of  reclassification? 

5.  As  discussed  in  sections  III  and  IV 
of  the  preamble,  the  safety  or 
effectiveness  of  a  specific  hydrogel 
contact  lens  is  affected  by  its  specific 
composition,  design,  and  various  other 
clinically  significant  properties 

a.  Do  the  data  presented  in  this 
proposal  provide  sufficient  "valid 
scientific  evidence"  of  the  safety  and 
effectiveness  of  lenses  of  any  specific 
composition,  design,  or  other 
characteristic? 

b.  If  the  data  do  not  provide  this 
evidence,  may  the  identified  lenses  be 
reclassified  because  of  FDA's  tentative 
decision  that  the  safety  and 
effectiveness  of  composition,  design, 
and  other  clinically  significant 
properties  of  specific  lenses  can  be 
assured  through  premarket  notification 
submissions  and  substantial 
equivalence  determinations? 

6.  Is  there  publicly  available  "valid 
scientific  evidence"  to  support 
reclassification  of  hydrogel  (soft) 
contact  lens  accessories,  including 
products  for  cleaning,  disinfecting, 
wetting,  and  storage?  If  so,  what 
publicly  available  data  are  there  to 
support  reclassification  of  such 
accessories? 

VII.  Economic  Impact 

As  discussed  in  section  I.  of  this 
proposal,  in  the  November  24, 1981 
notice  of  intent  FDA  invited  public 
comment  on  the  economic  impact  of  any 
reclassification  of  daily  wear  spherical 
hydrogel  (soft)  contact  lenses.  Although 
none  of  the  comments  presented  specific 
data  on  the  economic  impact,  generally 
the  comments  from  all  groups  stated 
that  reclassification  would  benefit 
industry  and  consumers  by  enabling 
small  firms  to  have  access  to  newer  and 
better  contact  lens  materials.  Thus, 
competition  would  increase,  costs  would 
decrease,  and  emplo>  ment  would 
increase  in  these  small  firms.  Also, 
comments  generally  stated  that  the 
contact  lens  reclassification  would 
allow  small  contact  lens  manufacturing 
firms  to  compete  in  the  world  market. 

All  future  manufacturers  of  the 
reclassified  devices  would  be  relieved  of 
the  cost  of  complying  with  the 
premarket  approval  requirements  in 
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section  515  of  the  act.  FDA  recognizes 
that  there  may  be  an  economic  impact 
on  manufacturers  marketing  devices 
that  are  the  subject  of  PMA's  and  that 
would  be  reclassified  if  this  proposal 
were  adopted  and  invites  comment 
regarding  any  such  impact.  The 
magnitude  of  the  economic  savings  for 
manufacturers  resulting  from  any 
reclassification  would  depend  on  the 
extent  of  premarket  approval  studies 
that  industry  would  have  conducted  had 
these  requirements  remained  in  effect. 
This  parameter  cannot  be  reliably 
calculated  to  permit  the  quantification 
of  the  economic  savings.  Do  any 
manufacturers  or  other  interested 
persons  have  additional  data  on  the 
economic  impact  of  reclassification? 

After  considering  the  economic 
consequences  of  reclassifying  the  device 
as  discussed  above,  FDA  certifies  that 
this  proposal  requires  neither  a 
regulatory  impact  analysis,  as  specified 
in  Executive  Order  12291,  nor  a 
regulatory  flexibility  analysis,  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354). 
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List  of  Subjects  in  21  CFR  Part  886 

Medical  devices.  Ophthalmic  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  513, 
701(a).  52  Stat.  1055,  90  Stat.  540-546  (21 
U,S.C.  380c,  371(a])  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10).  it  is  proposed 
that  Chapter  I  of  Title  21  of  the  Code  of 
Federal  Regulations  be  amended  in  Part 
886  (which  was  proposed  in  the  Federal 
Register  of  January  26. 1982  (47  FR  3694)) 
by  adding  new  S  886.5380.  to  read  as 
follows: 

PART  S86— OPHTHALMIC  DEVICES 

S  886.5380    Dally  wear  spherical  hydrogel 
(soft)  contact  lens. 

(a)  Identification.  A  daily  wear 
spherical  hydrogel  (soft)  contact  lens  is 
a  device  that  is  a  curved  shell  with  an 
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ended  Wear 
ectiveness 
87, 1980,  pp. 


optically  spherical  surface  providing 
monofocal  refraction  to  be  worn  by  a 
patient  directly  on  the  globe  or  cornea  of 
the  eye  to  correct  refractive  errors  and 
that  is  removed  from  the  eye  and 
cleaned  daily.  A  lens  subject  to  this 
section  is  composed  only  of  the 
following  materials  and  is  limited  to  any 
daily  wear  optically  spherical  hydrogei 
(soft)  contact  lens  in  commercial 
distribution  as  of  the  effective  date  of 
this  regulation  or  a  lens  that  is 
determined  by  FDA  to  be  substantially 
equivalent: 

(l)Poly(2-hydroxyethyl  methacrylate) 
(the  polymer  made  from  mononieric  2- 
hydroxyethyl  methacrylate); 

(2)  2-Hydroxyethyl  methacrylate 
polymer  with  methacrylic  acid; 

(3)  2-Hydroxyethyl  methacrylate 
polymer  with  l-vinyl-2-pyrrolidinone; 

(4)  2-Hydroxyethyl  methacrylate 
polymer  with  l-vinyl-2-pyrrolidinnne 
and  methacrylic  acid; 

(5)  2-Hydroxyethyl  mptharryl.ite 
polymer  with  l-vinyl-2-p>rrulidinone 
and  methyl  methacrylate; 

(6)  2-Hydroxyethyl  methacrylate 
polymer  with  A'-(l,l-dimethyl-3- 
o\obutyl)acrylamide;  or 

(7)  l-Vinyl-2-pyrrolidinune  polymer 
with  methyl  methacrylate  and  allyl 
methacrylate. 

These  materials  are  polymerized  with 
free  radical  initiators  and  cross-lmked 
with  one  of  the  following:  (i) 
Divinylbenzene:  (ii)  1,3-propanndiol 
frimethacrylate;  or  (iii)  dimethacrylate 
that  contains  ethylene  or  ethylene  glycol 
units. 

(b)  Classification.  Class  I  (general 
controls). 

Interested  persons  may,  on  or  before 
December  27. 1982,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
name  of  the  device  and  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  November  5.  1982. 
Arthur  Hull  Hayes.  Jr., 

Commissioner  of  Food  and  Drugs. 

|Kk  Om.  82-32333  Filed  11-24-62.  8  45  dm) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
ICGO  09  82-251 

Drawbridge  Operation  Regulations; 
Keweenaw  Waterway,  Michigan 

agency:  Coast  Guard,  DOT. 
action:  Proposed  rule. 

SUMMARY:  At  the  request  of  the 

Michigan  Department  of  Transpurlation, 
the  Coast  Guard  is  considermg  revismg 
the  regulations  governing  the  operation 
of  the  (U.S.-41)  highway  and  Soo  Line 
Railroad  bridge,  mile  10.0,  over  the 
Keweenaw  Waterway  between  the 
Cities  of  Houghton  and  flancock, 
Htjughton  County,  Michigan,  by 
permittmg  the  Michigan  Department  of 
Transportation  to  remove  drawtenders 
bitvveen  the  hours  of  11  p.m.  and  7  a.m. 
during  the  navigation  season.  During 
this  period  of  time  the  draw  would  be 
required  to  open  on  signal  if  at  least  a 
one  hour  notice  is  given.  Also,  the 
present  schedule  requiring  at  least  a  24 
hour  notice  to  have  the  draw  open  for 
the  passage  of  a  vessel  during  the  winter 
months.  January  1  through  March  15, 
would  be  extended  to  April  15.  This 
change  is  being  considered  because  of 
the  small  amount  of  openings  during 
these  periods  of  time. 
DATE:  Comments  must  be  received  on  or 
before  January  10. 1983. 
ADDRESS:  Comments  should  be 
submitted  to  and  are  available  for 
exiimination,  during  normal  business 
hours,  al  the  office  of  the 
Cummander(obr),  Ninth  Coast  Guard 
District,  1240  East  Ninth  Street, 
Cleveland,  Ohio  44199. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  W.  Bloom,  )r..  Chief  Bridge 
Branch,  United  States  Coast  Guard,  1240 
East  Ninth  Street.  Cleveland.  Ohio 
44199,  (216--522-3993) 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rule  making 
by  submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  this  proposal. 
Persons  desiring  acknowledgement  that 
their  comment  has  been  received  should 
enclose  a  stamped  self-addressed  » 

postcard  or  envelope. 

The  Commander,  Ninth  Coast  Guard 
District,  will  evaluate  all 


communications  received  and  determine 
a  course  of  final  action  on  this  proposal 
The  proposed  regulations  may  be 
changed  in  the  light  of  comments 
received. 

Drafting  instructions:  The  principal 
persons  involved  in  drafting  this 
proposal  are:  Robert  W  Bloom,  Jr.. 
Chief,  Bridge  Branch,  Ninth  Coast  Guard 
District,  and  LCDR  J  A.  Blocher, 
Assistant  Legal  Officer.  Nmth  Coast 
Guard  District. 

Discussion  of  Proposed  Regulations 

Records  of  openings  for  the  draw  of 
this  bridge  from  11  p.m.  to  7  a.m.  for  the 
period  April  through  December  are  as 
follows: 


April 

May 

June ...___ 

July 

August 

September .. 

October 

November... 
Decembar-. 


1978 


1979 


0 

5 

6 

18 

25 

6 
1 

1 


980 


1 

2 
3 
10 
6 
4 
0 
1 
1 


Under  present  regulations  the  draw  is 
required  to  open  on  signal  from  March 
16  to  December  31.  From  January  1  to 
March  15,  at  least  a  24  hour  advance 
notice  is  required  to  have  the  bridge 
open  for  the  passage  of  a  vessel. 

The  proposed  regulations  would 
relieve  the  bridge  owner  of  having  a 
bridgetender  on  duty  during  periods 
when  navigation  on  the  Keweenaw 
Waterway  is  negligible.  A  one  hour 
notice  would  be  required  between  the 
hours  of  11  p.m.  and  7  a.m.  from  April  16 
to  December  31.  From  January  1  to  April 
15.  the  bridge  would  be  required  to  open 
on  signal  if  at  least  a  24  hour  notice  is 
given. 

The  proposed  regulations  have  been 
reviewed  under  the  provisions  of 
Executive  Order  12291  and  have  been 
determined  not  to  be  a  major  rule.  In 
addition,  these  proposed  regulations  are 
considred  to  be  nonsignificant  in 
accordance  with  guidelines  set  out  in 
Policies  and  Procedures  for 
Simplifications.  Analysis  and  Review  of 
Regulations  (DOT  Order  2K)f),5  of  5-22- 
80).  An  economic  evaluation  has  not 
been  conducted  since  its  im.pact  is 
expected  to  be  minimal. 

In  accordance  with  section  605(b)  of 
the  Regulatory  Flexibility  Act  (94  Slat. 
1164),  it  is  also  certified  that  this  rule,  if 
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promulgated,  will  not  have  a  significant 
economic  pact  on  a  substantial  number 
of  small  entities.  The  effects  of  this 
proposal,  as  described  above,  are 
expected  to  be  minimal  because  of  the 
low  volume  of  marine  traffice  between 
11  p.m.  and  7  a.m.,  and  the  ability  of  the 
bridge  owner  to  have  a  bridgetender  at 
the  bridge  within  one  hour  after  being 
notified  that  a  vessel  wishes  to  pass 
through  the  draw. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges.  i 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

Jn  consideration  of  the  foregoing,  it  is 
proposed  that  Part  117  of  Title  33  of  the 
Code  of  Federal  Regulations  be 
amended  by  revising  §  117.642  to  read 
as  follows; 

§117.642    Keweenaw  Waterway,  Mich.; 
Michigan  State  {U.S.-41)  Highway 
Department  bridge  between  Houghton  and 
Hancock. 

(a)  From  .A.pril  16  to  December  31. 
between  the  hours  of  7  a.m.  and  11  p.m. 
the  draw  shall  open  on  signal.  From  11 
p.m.  to  7  a.m.  the  draw  shall  open  on 
signal  if  at  least  one  hour  notice  is  given. 

(b)  From  January  1  to  April  15  the 
draw  shall  open  on  signal  if  at  least  24 
hours  notice  is  given. 

(c)  Public  vessels  of  the  United  States, 
state  or  local  government  vessels  used 
for  public  safety,  commercial  vessels, 
and  vessels  in  distress  shall  be  passed 
through  the  draw  of  this  bridge  as  soon 
as  possible  at  any  time. 

(d)  The  owner  of  or  agency  controlling 
this  bridge  shall  keep  a  copy  of  these 
regulations  conspicuously  posted  both 
upstream  and  downstream,  either  on  the 
bridge  or  elsewhere  in  such  a  m.anner 
that  it  can  be  easily  read  from  an 
approaching  vessel  at  all  times,  with 
instructions  stating  exactly  how  notice 
is  to  be  given  to  the  authorized 
representative  of  the  bridge  owner 
during  the  unattended  periods  stated  in 
(a)  and  (b)  of  this  section. 

(33  U.S.C.  499.  49  U.S.C.  1655fg)(2);  49  CFR 
1, 46(c)(5),  33CFRl.05-l(g)(3)] 

Dated:  October  8,  1982. 
Henry  H.  Bell, 

Rear  Admiral.  Coast  Guard.  Commander, 
Ninth  Coast  Guard  District. 

|FR  Doc.  82-32485  Filed  11-24-82;  8  43  im\ 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the 

Army 

33  CFR  Part  204 

Pacific  Ocean  Between  Point  Sal  and 

Point  Conception,  California;  Danger 

Zone 

agency:  Army  Corps  of  Engineers, 

DOD. 

ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  The  Corps  of  Engineers 
proposes  to  amend  the  regulation  which 
established  danger  zones  in  the  Pacific 
Ocean  near  Vandenberg  Air  Force  Base 
(VAFB),  California.  This  amendment,  if 
approved,  will  renumber  all  the  danger 
zones,  relocate  some  of  the  existing 
interior  boundaries  and  add  some 
restrictions  to  a  sensitive  danger  zone. 
This  will  cause  a  decrease  in  the  total 
number  of  danger  zones  from  eleven  to 
nine,  with  no  changes  in  the  perimeter  of 
the  existing  danger  zones. 
date:  Comments  must  be  received  on  or 
before  December  27, 1982. 

address:  HQD.A,  DAEN-CWO-N, 

Washington,  D.C.  20314. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Richard  Clark  at  (213)  688-5606  or 
Mr.  Ralph  T.  Eppard  at  (202)  272-0200. 
SUPPLEMENTARY  INFORMATION: 
Regulations  were  promulgated  under  33 
CFR  204.202  and  204.202a  on  11  October 
1960  and  28  May  1971,  respectively,  to 
govern  the  use  and  navigation  of  danger 
zones  located  in  the  Pacific  Ocean 
between  Point  Sal  and  Point  Conception. 
Santa  Barbara  County,  California.  These 
danger  zones  were  established  to  meet 
security  requirements  of  the  Western 
Space  and  Missile  Center  (WSMC)  at 
Vandenberg  AFB  and  exceptional 
hazards  to  persons  and  property  due  to 
m.issile  launches  and  related  activities. 
Regulations  33  CFR  204.202  and  204.202a 
were  combined  in  one  regulation  204.202 
on  2  October  1981. 

At  the  request  of  the  -Air  Force  we  are 
proposing  the  following  amendments: 

1.  Remove  the  three-mile  radius 
Danger  Zone  8  at  Purisima  Point. 
Sensitive  missile  programs  formerly 
launched  from  the  Purisima  Point  area 
have  been  transferred  to  South 
Vandenberg  AFB. 

2.  Create  a  new  and  larger  Danger 
Zone  4  by  deleting  the  boundary 
between  old  Danger  Zone  3  and  4  and 
moving  the  boundary  between  old 
Danger  Zones  4  and  5  to  the  mouth  of 
the  Santa  Ynez  River.  The  shifting  of 
sensitive  launchings  to  the  South 
Vandenberg  AFB  has  caused  the  area 
between  Point  Arguello  and  the  mouth 
of  the  Santa  Ynez  River  to  now  require 
more  stringent  security  measures. 


3.  Add  a  new  §  204.202(b)  which 
prohibits  the  stopping  or  loitering  of 
vessels  within  zone  4  unless  prior 
permission  is  obtained  from  the 
Commander,  Western  Space  and  Missile 
Center  (WSMC),  at  Vandenberg  AFB. 
The  shifting  of  sensitive  launchings  to 
the  South  Vandenberg  AFB  has  caused 
the  area  between  Point  Arguello  and  the 
mouth  of  the  Santa  Ynez  River  to  now 
require  more  stringent  security 
measures. 

4.  Renumber  the  Danger  Zones  from 
north  to  south  from  one  (1)  through  nine 
(9).  The  original  Danger  Zones  were 
numbered  one  (1)  through  eight  (8)  from 
south  to  north  starting  at  a  point  near 
Jalama  Beach  Park.  Danger  Zones  nine 
(9),  ten  (10),  and  eleven  (11)  were  added 
a  few  years  later  and  renumbered  from 
north  to  south.  Since  the  Danger  Zone 
regulations  have  been  combined  and  the 
zones  realined  for  visual  references,  it 
will  be  easier  for  fishermen,  small  craft 
operators,  and  Air  Force  staff  members 
to  recognize  the  Danger  Zone  position 
by  a  number  reference. 

Accordingly,  we  propose  to  amend  33 
CFR  204.202  by  changing  paragraphs 
(a)(2)  (i),  (ii),  (iii),  (iv),  (v),  (vi),  (vii), 
(viii).  (ix),  and  removing  (x)  and  (xi),  add 
a  subsection  to  (b)  which  will  be 
numbered  (2)  and  renumbering  the 
subsection  in  paragraph  (b).  For  clarity 
Section  204.202  is  reprinted  below  in  its 
entirety. 

Note. — The  Corps  of  Engineers  has 
determined  that  this  document  does  not 
contain  a  major  proposal  requiring  the 
preparation  of  a  regulatory  analysis  under 
EO  12044,  "Improving  Government 
Regulations."  The  Corps  of  Engineers  has 
also  determined  that  the  relevant  provisions 
of  the  Regulatory  Flexibility  Act  of  1980  do 
not  apply  to  the  proposed  rule  change. 

PART  204— [AMENDED) 

List  of  Subjects  in  33  CFR  Part  204 

Intergovernmental  relations, 
Waterways,  Communications,  Marine 
safety. 

Accordingly,  §  204.202  is  proposed  to 
be  revised  to  read  as  follows: 

§  204.202    Pacific  Ocean,  Western  Space 
and  Missile  Center  (WSMC),  Vandenberg 
AFB,  California;  danger  zones. 

(a)  The  area.  (1)  The  waters  of  the 
Pacific  Ocean  in  an  area  extending 
seaward  from  the  shoreline  a  distance  of 
about  three  nautical  miles  and  basically 
outlined  as  follows: 


Statu 

5 

6    

7  .. 

B     



9   „.. 

10  

11 

12  

13  . 

14     



Point  Sal. 

station 



Latitude 

Longitude 

Point  Ssl         

34-5408- 
3«'54  08' 
34-5248" 
34'5000" 
34  44  50 

120  4015' 

120M400' 

2 

3 

1 20-44  00- 
120  40  30' 

4 

120  42  15 

I  '^ ! 
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Station 

Latitude 

Longitude 

5       _. 

6    

7     

34  4150- 
34-35'12- 
34  3300 
3430  40 
34  30  40 
34  30  40 
34'24  18' 
34"23  34 
34-24  21 
34'2720" 
34  54  08 

120  401 2" 
12042-45 
120  41  05 

e   _   „   ._ 

120  37  29 
120  30  10 
120-3729 
120  30  00- 
1202705 
120  24  40 
12024  40  ' 

9  

10 

12        M  .    ~ 

13     __ „                           ^ 

14      „. 

Poini  Sal „ _.. 

120-4015 

e 

Longitude 

)8" 

120  40'15' 

» 

120*  4400' 

IB" 

1 20-44  00- 

»■ 

120  4030' 

SO" 

120  42  15 

(2)  The  danger  area  described  in 
paragraph  (a)(1)  of  this  section  will  be 
divided  into  zones  in  order  Ihat  certain 
firing  tests  and  operations,  whose 
characteristics  as  to  range  and 
reliability  permit,  may  be  conducted 
without  requiring  complete  evacuation 
of  the  entire  area.  These  zones  are 
described  as  follows: 

(i)  Zone  1.  An  area  extending  seaward 
about  three  nautical  miles  from  the 
shoreline  beginning  at  Point  Sal  latitude 
34''54'08",  longitude  120°40'15';  thence 
due  west  to  latitude  34°54'08".  longitude 
120°44'00";  thence  to  latitude  34°52'48". 
longitude  120°44'00";  thence  latitude 
34°50'00",  longitude  120°40'30 ";  thence 
due  east  to  the  shoreline  at  latitude 
34°50'00",  longitude  120°35'30'. 

(ii)  Zone  2.  An  area  extending 
seaward  about  three  nautical  miles  from 
the  shoreline  beginning  at  latitude 
34°50'00",  longitude  120°36'30":  thence 
due  west  to  latitude  34°50'00  ".  longitude 
120'40'30":  thence  to  latitude  34°45  28', 
longitude  120°42'05";  thence  due  east  to 
the  shoreline  at  Purisima  Point  latitude 
34'45'28",  longitude  120°38'15  . 

(iii)  Zone  3.  An  area  extending 
seaward  about  three  nautical  miles  from 
the  shoreline  beginning  at  Purisima 
Point  latitude  34°45'28",  longitude 
120°38'15";  thence  due  west  to  latitude 
34'45'28",  longitude  120'42'05  ;  thence  to 
latitude  34°44'50".  longitude  120  42  15  ; 
thence  to  latitude  34°4r50' ,  longitude 
120°40'12";  thence  due  east  to  the 
shoreline  at  the  mouth  of  the  Santa  Ynez 
River  latitude  34°41  50',  longitude 
120°36'20". 

(iv)  Zone  4.  An  area  extending 
seaward  about  three  nautical  miles  from 
the  shoreline  beginning  at  the  mouth  of 
the  Santa  Ynez  River  latitude  34^41  50  '. 
longitude  120°36'20";  thence  due  west  to 
latitude  34°41'50",  longitude  120°4012' '; 
thence  to  latitude  34°35'12",  longitude 
12G°42'45";  thence  latitude  34°34'32". 
longitude  120°42'30";  thence  due  east  to 
the  shoreline  at  Point  Arguello  latitude 
34°34'32",  longitude  120°3903". 

(v)  Zone  5.  An  area  extending 
seaward  about  three  nautical  miles  from 
the  slioreline  beginning  at  Point  Arguello 
latitude  34''34'32".  longitude  120°39'03"; 
thence  due  west  to  latitude  34°34'32", 
longitude  120°42'30":  thence  to  latitude 
34°33'00",  longitude  120°41'05";  thence  to 


latitude  34''30'4O".  longitude  120°37'29": 
thence  due  north  to  the  shoreline  at 
latitude  34°33'15",  longitude  120°37'29  '. 

(vi)  Zone  6.  An  area  extending 
seaward  about  three  nautical  miles  from 
the  shoreline  beginning  at  latitude 
34°33'15",  longitude  120'37'29' ;  thence 
due  south  to  latitude  34'"30'40".  longitude 
120°37'29";  thence  due  east  to  the 
shoreline  at  latitude  34'30  40",  longitude 
120°30'10'. 

(vii)  Zone  7.  An  area  extending 
seaward  about  three  nautical  miles  from 
the  shoreline  beginning  at  latitude 
34'30'40",  longitude  120°30'10";  thence 
due  west  to  latitude  34'30'40' ,  longitude 
120'37'29";  thence  to  latitude  34  26  56  '. 
longitude  120°33'O6":  thence  due  east  to 
the  shoreline  at  Point  Conception 
latitude  34'26'56",  longitude  120  28'10". 

(viii)  Zone  8.  An  area  extending 
seaward  about  three  nautical  miles  from 
the  shoreline  beginning  at  Point 
Conception  latitude  34'26'56".  longitude 
120''28'10":  thence  due  west  to  latitude 
34°26'56".  longitude  120'33'06";  thence  to 
latitude  34°24'18",  longitude  120  30  00'; 
thence  to  latitude  34°23'34",  longitude 
120°27'05";  thence  shoreward  to  Point 
Conception  latitude  34°26'56",  longitude 
120''28'10". 

(ix)  Zone  9.  An  area  extending 
seaward  about  three  nautical  miles  from 
the  shoreline  beginning  at  Point 
Conception  latitude  34  26  56  '.  longitude 
120°2e'10";  thence  seaward  to  latitude 
34  23'34".  longitude  120'27  05';  thence  to 
latitude  34'24'21",  longitude  120''24'40": 
thence  due  north  to  the  bhoreline  at 
latitude  34'27'20",  longitude  120'24'40". 

(b)  The  regulation.  (1)  Except  as 
prescribed  in  this  section  or  in  other 
regulations,  danger  zones  will  be  open 
to  fishing,  location  of  fixed  or  movable 
oil  drilling  platforms  and  general 
navigation  without  restrictions. 

(2)  The  stopping  or  loitering  of  vessels 
is  expressly  prohibited  within  Danger 
Zone  1,  between  the  mouth  of  the  Santa 
Ynez  Ri\  er  and  Point  Arguello.  unless 
prior  permission  is  obtained  from  the 
Commander,  Western  Space  and  Missile 
Center  (VVSMC)  at  Vandenberg  AFB. 
CA. 

(3)  The  impacting  of  missile  debris 
from  launch  operations  will  take  place 
in  any  one  or  any  group  of  zones  in  the 
danger  areas  at  frequent  and  irregular 
intervals  throughout  the  year.  The 
Commander,  WSMC,  will  announce  in 
advance,  the  closure  of  zones  hazarded 
by  missile  debris  impact.  Such  advance 
announcements  will  appear  in  the 
weekly  "Notice  to  Mariners."  For  the 
benefit  of  fishermen,  small  craft 
operators  and  drilling  platform 
operators,  armouncements  will  also  be 
made  on  radio  frequency  2182  kc,  2638 
kc,  VHP  channel  6  (156.30  MHZ),  VHF 


channel  12  (156.60  MHZ),  and  VHF 
channel  16  (156.80  MHZ)  for  daily 
announcements.  Additionally. 
informatuir,  will  be  posted  on  notice 
boards  lor.ited  outside  Port  Control 
Offices  (Harbormasters)  at  Morro 
Harbors,  and  any  established  harbor  of 
refuge  between  Santa  Barbara  and 
Morro  Bay. 

(4)  All  fishing  boats,  other  small  craft, 
drilling  platforms  and  shipping  vessels 
with  radios  are  requested  to  monitor 
radio  frequency  2182  kc.  2638  kc.  VHF 
channel  6  (1.56.30  MHZ).  VHF  channel  12 
(156.60  MHZ),  or  channel  16  (156.80 
MHZ)  while  in  these  zones  for  daily 
announcements  of  zone  closures. 

(5)  When  a  scheduled  launch 
operation  is  about  to  begin,  radio 
broadcast  notifications  will  be  made 
periodically,  starting  at  least  24  hours  in 
advance.  Additional  contact  may  be 
made  by  surface  patrol  boats  or  aircraft 
equipped  with  a  loudspeaker  system. 
When  so  notified,  all  vessels  shall  leave 
the  specified  zone  or  zones  immediately 
by  the  shortest  route. 

(6)  The  Commander.  WS.MC.  will 
extend  full  cooperation  relating  to  the 
public  use  of  the  danger  area  and  will 
fully  consider  every  reasonable  request 
for  its  use  in  light  of  requirements  for 
national  security  and  safety  of  persons 
and  property. 

(7)  Where  an  established  harbor  of 
refuge  exists,  small  craft  may  take 
shelter  for  the  duration  of  zone  closure. 

(8)  Fixed  or  movable  oil  drilling 
platforms  located  in  zones  identified  as 
hazardous  and  closed  in  accordance 
with  this  regulation  shall  cease 
operations  for  the  duration  of  the  zone 
closure.  The  zones  shall  be  closed 
continuously  no  longer  than  72  hours  at 
any  one  time.  Such  notice  to  evacuate 
personnel  shall  be  accomplished  in 
accordance  with  procedure  as 
established  between  the  Commander 
WSMC  and  the  oil  industry  in  the 
adjacent  waters  of  the  Outer 
Continental  Shelf. 

(9)  No  seaplanes,  other  than  those 
approved  by  the  Commander,  WSMC. 
may  enter  the  danger  zones  during 
launch  closure  periods. 

(10)  The  regulations  in  this  section 
shall  be  enforced  by  personnel  attached 
to  WS.MC  and  by  such  other  agencies  as 
may  be  designated  by  the  Commander, 
WSMC. 

(11)  The  regulations  in  this  section 
shall  be  in  effect  until  further  notice. 
They  shall  be  reviewed  again  during 
September  1987. 

Authority:  (33  U.S.C.  1.  3) 
Dated:  November  15, 1982. 
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Approved: 
Paul  F.  Kavmnaugh. 

Colonel.  Corps  of  Engineers.  Executive 
Director  of  Civil  WorliS. 

ire  Doc.  82-32452  Filed  n-24-«2;  »:«  ami 
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DEPARTMENT  OF  THE  INTERIOfl 

National  Park  Service 

36  CFR  Part  7  | 

Great  Smoky  Mountains  National  Park; 
Fishing  Regufatfons 
agency:  National  Park  Service.  Interior. 
action:  Proposed  rule.  ^_^_ 

summary:  This  proposed  rulemaking 
will  revise  36  CFR  7.14  by  streamlining 
fishing  regulations  to  reflect  different 
creel  limits,  sizes,  bait  restrictions  and 
season  length  in  park  streams.  The 
changes  are  necessary  based  on  new 
biological  data  available,  outdated 
management  programs,  and  visitor 
complaints  on  the  complexity  of  current 
regulations.  The  changes  will  simplify, 
liberalize  and  bring  park  fishing 
regulations  in  hne  with  current  National 
Park  Service  pohcy. 

date:  Written  comments,  suggestions  or 
objections  will  be  accepted  until 
December  27,  1982. 

ADDRESS:  Comments  should  be  directed 
to:  Superintendent.  Great  Smoky 
Mountains  National  Park.  Gatlinburg, 
Tennessee  37738. 

FOR  FURTHER  INFORMATION  CONTACT 
Merrill  D.  Beal.  Supennterdent.  Great 
Smoky  Mountains  National  Park, 
Telephone  (615)  436-5615. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Park  Service  has  the 
dual  mission  of  protecting  species  in  a 
natural  ecosystem  and  providing 
recreational  fishing  opportunities  to  the 
public  when  such  an  activity  will  leave 
park  resources  "unimpaired  for  the 
enjovm-  '.I  of  future  generations."  16 
U.S.C.  1. 

Great  Smoky  Mountains  National 
Park  has  permitted  recreational  fishin« 
since  its  establishment  in  the  mul-1930's. 
Rainbow  trout,  an  evoUc  species,  was 
introduced  into  the  Southern 
Appalachians  region  at  the  turn  of  the 
century  in  conjunction  with  logging 
operations.  The  rainbow  trout  has 
successfuIJy  precluded  the 
recolonization  of  !os»  habitat  by  the 
native  brook  trout.  The  German  brown 
trout,  a  second  exotic  species,  was 
introduced  into  the  park  in  1947,  and 
both  species  were  stocked  in  park 


waters  until  1975.  These  two  non-native 
species  constitute  95  percent  of  the 
recreational  creel  base,  with  the  native 
smallmouth  bass  and  the  redeye  [or 
rockbass)  making  up  the  remaining  five 
percent.  Fishing  for  the  native  brook 
trout  was  discontinued  in  the  mid-1970's 
to  protect  the  dwindling  populations  still 
remaining  in  the  higher  elevations. 
The  park  has  evolved  through  a 
number  of  fishing  regulation  changes  as 
the  need  arose  and  the  circumstances 
dictated.  The  current  regulation  changes 
are  based  on  recommendations  by  the 
U.S.  Fish  and  Wildhfe  Service  as  a 
result  of  a  two-year  survey  of  low 
elevation  streams,  the  discontinuance  of 
a  management  program,  and  the  need  to 
streamline  and  reduce  the  complexity  of 
current  regulations  to  eliminate 
confusion  and  inadvertent  violations  by 
the  public. 

The  current  regulations  divide  the 
fishery  resource  basically  into  three 
categories.  These  divisions  are  general, 
sports,  and  children's  fishing  waters. 
The  three  types  of  management  very  in 
permitted  creel  limits,  creel  size,  season 
length,  and  bait  use.  This  variety  has  led 
to  visitor  confusion  and  complaints  on 
the  complexity  of  the  regulations  and 
has  complicated  law  enforcement 
efforts. 

Areas  of  four  streams  were 
designated  for  children's  fishing  when 
park  waters  were  stocked  with  fish.  An 
interpretive  program  dealing  with  these 
activities  was  scheduled  and  conducted. 
Streams  were  stocked  twice  monthly  to 
support  the  effort.  Stocking  of  all  park 
streams  was  terminated  by  1975,  and  the 
children's  interpretive  programs  were 
cancelled.  However,  current  regulations 
still  reflect  this  outdated  activity. 

A  two-year  fish  surrey  conducted  by 
the  U.S.  Fish  and  Wildlife  Service  on 
low  eleviition  streams  of  the  park 
suggested  that  current  fishing 
regulations  could  be  liberalized  without 
seriously  impacting  the  fishery  resource. 
Sufficient  natural  reproduction  and 
recruitment  to  sustain  and  perpetuate 
the  resource  will  continue. 

The  proposed  resulatifins  were 
drafted  and  submitted  to  28  professional 
fishery  biolosjists  representmg  both 
academic  and  management  personnel. 
1  he  draft  rules  were  also  submitted  to 
local  cnapters  of  Trout  Unlimited  for 
comment.  The  input  received  was  used 
to  modify  the  proposaJto  the  format 
appearing  in  this  text. 

1  he  intended  action  of  the  regulation 
changes  is  to: 

a  Delf'te  reference  regulations  to 
children's  fishing  and  allow  adults  as 
well  as  children  to  utilize  the  previously 
closed  sections.  The  children's  fishing 
area  concept  is  no  longer  supported 


biologically  nor  programwise  in  park 
policy. 

b  Simplify  park  fishing  regulations  by 
combining  all  three  categories  under  one 
set  of  regulations  dealing  with  a  uniform 
creel  size,  creel  limit,  bait  use  and 
season  length  to  lessen  visitor  confusion 
and  to  simplifj'  compliance. 

c.  Liberalize  regulations  and  allow 
more  utilization  of  the  existing  resources 
base  without  adversely  affecting  it. 
Current  regulations  are  unnecessarily 
restrictive  in  light  of  new  biological 
data. 

Public  Participation 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
offer  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments,  suggestions  or 
objections  to  the  address  noted  at  the 
beginning  of  this  rulemaking. 

Drafting  Information 

The  author  of  this  regulation  is  Stuart 
E.  Coleman.  Great  Smoky  Mountains 
National  Park. 

Compliance  with  Other  Laws 

Pursuant  to  the  National 
Environmental  Policy  Act  (42  U.S.C, 
4332),  the  Service  has  prepared  an 
environmental  assessment  on  this 
proposed  rulemaking  which  is  available 
at  the  address  noted  above. 

The  Service  has  determined  that  this 
rulemaking  is  not  a  major  rule  within  the 
meaning  of  E.0. 12291  (46  FR  13193; 
February  19, 1981).  With  the 
liberalization  of  fishing  regulations  as 
small  increase  of  use  can  be  expected. 
The  resulting  increase  may  have 
positive  effects  on  surrounding  stores 
and  establishments  selling  supplies, 
licenses,  and  services  sought  by  the 
angling  public.  However,  the  net  benefit 
is  estimated  to  be  very  minor  in  overall 
effect. 

This  rule  does  not  contain  an 
information  colection  or  recordkeeping 
requirement  a  defined  in  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.  In 
accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq  the 
Service  has  determined  that  the 
regulations  proposed  in  this  rulemaking 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities,  nor  does  it  require  the 
.  preparation  of  a  regulatory  analysis. 

Authority 

Section  3  of  the  Act  of  August  25, 1916 
(39  Stat.  535,  as  amended;  16  U.S.C.  3). 
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List  of  Subjects  in  36  CFR  Part  7 

National  parks. 

PART  7— {AMENDED] 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  §  7.14  of  Title  36, 
Code  of  Federal  Regulations  by  revising 
paragraphs  (a)(  (41,  (6],  (7)  and  (8);  by 
removing  paragraphs  (a)  (9)  and  (10); 
and  by  redesignating  paragraph  (a)(ll) 
as  paragraph  (a)(9)  and  reprinting  it  for 
the  convenience  of  the  reader  as 
follows: 


§7.14 
Park. 


Great  Smoky  Mountains  National 


(a)  *  *  * 

(4)  Season.  Open  all  year  for  rainbow 
and  brown  trout,  smallmouth  bass,  and 
redeye  (rockbass).  All  other  fish  are 
protected  and  may  not  be  taken  by  any 
means. 
•         *         *         *         * 

(6)  Fish  Equipment  and  Bail.  Fishing  is 
permitted  only  by  use  of  one  handheld 
rod  and  line. 

(i)  Only  artificial  flies  or  lures  having 
one  signle  hook  may  be  used. 

(ii)  The  use  or  possession  of  any  form 
of  fish  bait  other  than  artificial  flies  or 
lures  on  any  park  stream  while  in 
possession  of  fishing  tackle  is 
prohibited. 

(7)  Size  Limits.  All  trout  or  bass 
caught  less  than  the  legal  length  shall  be 
immediately  returned  unharmed  to  the 
water  from  which  taken. 

(i)  No  trout  or  bass  less  than  7"  in 
length  may  be  retained, 
(ii)  No  size  limit  on  redeye  (rockbass). 

(8)  Possession  Limit,  (i)  Possession 
limit  shall  mean  and  include  the  number 
of  trout,  bass  or  redeye  (rockbass) 
caught  in  park  waters  which  may  be  in 
possession,  regardless  of  whether  they 
are  fresh,  stored  in  ice  chests,  or 
otherwise  preserved.  A  person  must 
stop  and  desist  from  fishing  for  the 
remainder  of  the  day  upon  attaining  the 
possession  limit. 

(ii)  Five  fish,  trout,  bass,  or  redeye  or 
a  combination  thereof,  is  the  maximum 
number  which  a  person  may  retain  in 
one  day  or  be  in  possession  of  at  any 
one  time. 

(9)  The  superintendent  may  designate 
certain  waters  as  Experimental  Fish 
Management  Waters  and  issue 
temporary  and  special  rules  regulating 
fishing  use  by  posting  signs  and 
issuance  of  official  public  notification. 
All  persons  shall  observe  and  abide  by 


such  officially  posted  rules  pertaining  to 
these  specially  designated  waters. 

*         *         *         *         « 

C.  Ray  Arnett, 

Assistan!  Secretary  for  F/sh  and  Wildlife  and 
Parks. 

November  1.  1962. 

|KR  Doc  B2-324'r  Filed  11-24-8;   8  43  nml 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  21025-217) 
50  CFR  Part  658 

Stirimp  Fishery  of  the  Gulf  of  Mexico 

agency:  National  Oceanic  and 

Atmospheric  Administration  (NC-^.^), 

Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  NOAA  issues  a  proposed  rule 
amending  the  regulations  for  the  Fishery 
Management  Plan  for  the  Shrimp 
Fishery  of  the  Gulf  of  Mexico.  .N'O.A.A 
proposes  to  modify,  temporarily,  the 
boundary  of  the  Tortuoas  Shrimp 
Sanctuary  to  reduce  the  area  closed  to 
trawl  fishing.  This  action  would  enable 
fishermen  to  harvest  marketable-sized 
shrimp  from  a  samll  area  that  was 
previously  closed.  NOAA  also  corrects  a 
definition  for  the  phrase  //sAe/y 
conservation  zone. 
DATES:  Written  comments  must  be 
received  on  or  before  January  10,  1983. 
ADDRESSES:  A  copy  of  the  regulatory 
impact  review  may  be  obtained  fro.m 
and  comments  may  be  sent  to:  Jack  T. 
Brawner,  Regional  Director,  Southeast 
Region,  National  Marine  Fisheries 
Service,  9450  Koger  Boulevard.  St. 
Petersburg,  Florida  33702. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  T.  Brawner,  813-893-3141. 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for  the 
Shrimp  Fishery  of  the  Gulf  of  Mexico 
(FMP)  was  prepared  by  the  Gulf  of 
Mexico  Fishery  Management  Council 
(Council)  and  was  approved  by  the 
Assistant  Administrator  for  Fisheries. 
NOAA,  on  November  7, 1980.  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  Final  regulations 
implementing  the  FMP  were  effective 
May  20. 1981  (46  FR  27489).  The  Council 
prepared  an  FMP  amendment  that 
provides  for  modification  of  the  closed 
area  identified  in  50  CFR  658.22  as  the 
Tortugas  Shrimp  Sanctuary  (Sanctuary). 
The  plan  amendment  was  approved  on 


December  28,  1981.  A  notice  of 
availability  and  a  request  for  comments 
on  the  amendment  was  published  on 
January  28,  1982  (47  FR  4104).  .\o  wnttf  n 
comments  were  received  on  the  FMP 
amendment. 

The  primary  purpose  of  establishing 
the  Sanctuary  was  to  protect  small 
shrimp  and  allow  them  to  attain  a  larger 
size  prior  to  harvest.  The  FMP 
amendment  stipulates  that,  prior  to  any 
modification  of  the  Sanctuary,  the 
National  Marine  Fisheries  Service 
(.\MFS)  will  monitor  and  assess  the 
impacts  of  the  closure  and  advise  the 
Secretary  of  Commerce  (Secretary)  and 
Council  of  its  findings.  The  Council  may 
also  consider  the  advice  of  its  Shrimp 
Advisory  Panel  regarding  the  findings. 
Tht^  Secretary  is  authorized,  after 
consultation  with  the  Council,  to  modify 
the  closure  by  regulatory  amendment. 
Such  modification  is  limited  to  no  more 
than  ten  percent  of  the  geographical 
scope  of  the  Sanctuary. 

After  monitoring  the  closure  for  one 
year,  .N.MFS  has  determined  that 
harvestabie  populations  of  shrimp  occur 
periodically  within  a  small  portion  of 
the  Sanctuary — a  fact  strongly 
supported  by  public  testimony. 
Fishermen  contend  that  shrimp  from 
within  this  portion  of  the  Sanctuary 
migrate  to  untravvlable  areas  and  are 
unavailable  to  the  fishery:  this  migration 
results  in  a  significant  economic  loss  to 
the  fishermen.  The  Secretary,  after 
consulting  the  Council,  has  determined 
that  the  small  portion  of  the  Sanctuary 
that  periodically  contains  harvestabie 
shrimp  should  be  opened  for  a  period 
extending  through  August  14, 1983.  This 
area  is  less  than  ten  percent  of  the 
geographical  scope  of  the  Sanctuary. 

During  this  period,  the  catch,  size 
distribution,  and  migration  of  shrimp  in 
the  area  will  be  carefully  monitored. 
This  study  will  provide  conclusive 
evidence  of  shrimp  migratory  patterns 
and  availability  and  clarify  the  proper 
management  strategy  regarding  smaller 
shrimp.  It  will  also  provide  information 
for  managers  to  determine  whether  the 
benefits  of  harvesting  the  larger  shrimp 
outweigh  the  loss  in  economic  value  that 
results  from  taking  small  shrimp.  This 
temporary  geographic  modification  is 
consistent  with  the  goals  and  objectives 
of  the  FMP.  because  it  will  determine 
whether  catch  from  this  portion  of  the 
Sanctuary  is  being  optimized  under  the 
closure.  The  Regional  Director  has 
reviewed  the  criteria  for  modifying  the 
Sanctuary  as  set  forth  in  the 
amendment,  and  finds  they  have  been 
met. 

NOAA  proposes  to  modify  the 
boundary  of  the  Tortugas  Shrimp 
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Sanctuary  as  defined  in  50  CFR  658.22. 
An  area  of  approximately  44  square 
miles,  bounded  by  a  line  through  points 
F.  Q.  R,  F  (See  Figure  1),  will  be  opened 
to  shrimp  fishing  through  August  14, 
1983,  at  which  time  the  Sanctuary 
boundary  will  revert  to  its  original 
configuration. 

NOAA  also  corrects  the  definition  of 
fishery  conservation  zone  (FCZ).  The 
definition  of  FCZ  for  this  fishery 
deviated  from  the  "model"  definition 
used  for  other  fisheries  by  insertion  of  a 
reference  to  "the  territorial  sea  of  the 
constituent  States."  For  most  coastal 
States,  the  FCZ  is  adjacent  to  the  U.S. 
territorial  sea  of  three  miles  because  the 
State's  seaward  boundary  is  also  three 
miles.  But  for  Texas,  Puerto  Rico,  and 
the  Gulf  coast  of  Florida,  the  FCZ  begins 
at  their  seaward  boundaries  of  nine 
nautical  miles.  Thus  the  "territoral  sea" 
reference  was  confusing  and  even 
inaccurate:  it  will  be  deleted  from 
§  658.2. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA.  has  determined  thdt 
this  amendment  to  the  regulations 
complies  with  the  national  standards, 
other  provisions  of  the  Magnuson  Act. 
and  other  applicable  law. 

The  Administrator,  N'OAA,  has 
determined  that  this  amendment  is  not  d 
major  rule  requiring  the  preparation  of  a 
regulatory  impact  analysis  under 
Executive  Order  12291.  The  reguldtnry 
impact  review  indicated  that  potentidl 
benefits  are  significantly  greater  than 
expected  costs.  The  proposed 
rulemaking  would  reduce  a  restriction 
on  fishermen,  slightly  reduce 


enforcement  requirements  and  costs, 
and  is  expected  to  increase  shrimp 
landings. 

The  General  Counsel  for  the 
Department  of  Commerce  has  certified 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantia!  number  of  small  entities 
under  the  Regulatory  Flexibility  Act. 

Under  the  National  Environmental 
Policy  Act  and  NOAA  Directive  02-10, 
an  environmental  assessment  was 
prepared  to  determine  whether  it  was 
necessary  to  prepare  a  supplemental 
environmental  impact  statement.  NOAA 
concluded  that  these  regulations  would 
not  be  a  major  Federal  action  and  would 
not  have  a  significant  impact  on  the 
quality  of  the  human  environment. 

List  of  subjects  in  50  CFR  Part  658 

Fish.  Fisheries.  Fishing. 

Datfd.  November  22,  1982. 
William  H.  Stevenson. 
Dfpwy  Assistant  Administrator  fur  Ftshenes. 

50  CFR  Part  658  is  proposed  to  be 
amended  as  follows: 

PART  658— {AMENDED! 

1  The  authnntv  citation  for  Part  658 
reads  as  follows; 

.Authority:  lb  T.S.C.  lB<n  et  seq. 

2,  The  definition  of  fishery 
,().':  s^■nY;^■!.J/7  zcwe  in  §  658.2  is  revised 
•n  rPrid  as  follows: 

ij  658.2     Definitions. 

Fishery  Conservation  Zone  (FCZ) 
means  that  area  adjacent  to  the  United 
States  which,  except  where  modified  to 

a<;c()mm()date  international  boundaries. 


encompasses  all  waters  from  the 
seaward  boundary  of  each  of  the  coastal 
States  to  a  line  on  which  each  point  is 
200  nautical  miles  from  the  baseline 
from  which  the  territorial  sea  of  the 
United  States  is  measured. 

3.  Section  658.22  and  Figure  1  are 
revised  to  read  as  follows: 

§  658.22    Tortugas  shrimp  sanctuary. 

(a)  The  area  commonly  known  as  the 
"Tortugas  Shrimp  Sanctuary."  off  the 
State  of  Florida,  is  closed  to  all  trawl 
fishing.  The  area  is  that  part  of  the 
fishery  conservation  zone  shoreward  of 
a  line  connecting  the  following  points 
(see  Figure  1): 


Point 

Latrtude 

Longitude 

N — 

F 

25-52  9'  N 
24'50-7-  N 
24-40.1'  N 

24-34  r  N 

24  35   N 

8r37  95   W 
81 '51  3'  W 
82-26.7'  W 

82  35  1    W 

82  08'  W 

Cooo  Key  UgM. 

G   

H 

P  

New  Grounds  Shoals 

Ligm. 
Rebecca  Shoals 

Ughl. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  above,  effective  through 
August  14.  1983,  fishing  is  allowed 
within  that  portion  of  the  Sanctuary 
circumscribed  by  a  line  connecting  the 
following  points: 


Point 

Latitude 

Longitude 

F 

24-50,7-  N 

24-46,0'  N 

24  44  6  N 

24-50  7   N  

i  81  51  3-  W 

O 

..-..  81  52  4  W 
e2'1l  3   w 

F       

81  "51  3'  W 
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I  81  61  3-  W 

I  81  52,4  VU 

82  11  3   W 

81*61  3'  A 
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FIGURE  1.   LOCATION  OF  TORTUCAS  SHRMP  SANCTIARY. 
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This  section  of  the   FEDERAL   REGISTER 
contains  documents  ottief  than  rules  or 
proposed  mies  that  are  applicable  to  the 
putiiic.  Notices  of  heanngs  and 
investigations,  committee  meetings,  agency 
decisions  and  mlings.  delegations  of 
auttxxity,  filing  of  petitrons  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appeanng  in  this  section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Programmatic  Agreement  on  Surface 
Coal  Mining;  Public  Information 
Meeting 

Notice  is  hereby  given  that  on 
December  8. 1982  at  9:30  A.M.  a  public 
information  meeting  will  be  held  at  the 
office  of  the  National  Trust  for  Historic 
Preservation.  1785  Massachusetts 
Avenue  NW.,  Washington,  D.C. 

This  meeting  is  being  called  by  the 
Council  in  accordance  with  Section 
800.8  of  the  Council's  regulations,  to 
provide  an  opportunity  for 
representatives  of  national.  State,  and 
local  units  of  government, 
representatives  of  public  and  private 
organizations,  and  interested  citizens  to 
express  their  views  concerning  the 
proposed  amendment  of  an  existing 
Programmatic  Memorandum  of 
Agreement  (PMOA)  concerning 
identification  and  treatment  of  historic 
properties  in  connection  with  surface 
mining  on  Federal  lands  and/or 
exploiting  Federal  coal.  Notice  of 
initiation  of  consultation  on  this 
amemdment  was  published  in  the 
Federal  Register  on  March  25. 1982  [47 
FR  12833). 

The  following  is  a  summary  of  the 
agenda  of  the  meeting: 

I.  Explanation  of  meeting  procedures 
and  purpose  by  a  representative  of  the 
Council. 

II.  Description  of  the  proposed 
amendment. 

III.  Statement  by  the  National 
Conference  of  State  Historic 
Preservation  Officers. 

IV.  Statements  by  public  officials. 
representatives  of  industry,  private  and 
public  organizations,  and  members  of 
the  public. 

V.  General  question-and-answer 
period. 

Speakers  should  limit  their  statements 
to  5  minutes.  Written  statements  in 


furtherance  or  in  lieu  of  oral  remarks 
will  be  accepted  by  the  Council  at  the 
time  of  the  meeting.  Additional 
information  regarding  the  meeting  is 
available  from  the  Advisory  Council  on 
Historic  Preservation.  1522  Street  NW., 
Washington.  D.C.  20005,  telephone  202- 
254-3974,  attention  Michael  Quinn  or 
Thomas  F.  King. 

Dated:  November  22,  1982. 
Thomas  F.  King, 

Director.  Office  of  Cultural  Resource 
Preservation. 

|H(  Doc   82-J2.T«8  Filed  11-24-82.  8  45  amj 
nUJMG  CODE  4310-10-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Carson  National  Forest  Grazing 
Advisory  Boards;  Meeting 

The  East  and  West  Carson  Grazing 
Advisory  Boards  will  meet  at  10:00  a.m. 
on  December  17, 1982,  in  the  Conference 
Room  of  the  Forest  Supervisor's  Office, 
Carson  National  Forest,  Cruz  Alta  Road, 
Taos,  New  Mexico. 

The  purpose  of  the  meeting  will  be  to 
discuss  the  allotment  management 
planning  for  the  Valle  Vidal  Unit  of  the 
Questa  Ranger  District. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  attend 
should  notify  Ken  Bishop,  telephone 
505/758-2237,  P.O.  Box  558.  Taos,  New 
Mexico  87571. 

Written  statements  may  be  filed 
before  or  after  the  meeting. 

Dated.  November  18.  1982. 
lack  Crellin. 

Fo,'~esi  Super\isor. 

[FR  D..C  82-32410  Filed  11-24-82.  8  45  tsm] 
mUMQ  CODE  3410-1 1-M 

Lewis  and  Clarlt  National  Forest 
Grazing  Advisory  Board;  Meeting 

The  Lewis  and  Clark  National  Forest 
Grazing  Advisory  Board  will  meet  at 
12:30  p.m.,  on  Thursday,  December  16, 
1982.  at  the  CasCo  Building,  1601  Second 
Avenue  North  (Conference  Room  A  on 
the  second  floor).  Great  Falls.  Montana. 

The  purpose  of  the  meeting  is  to 
review  the  Lewis  and  Clark  National 
Forest's  range  management 
accomplishments  in  fiscal  year  1982  and 
program  for  fiscal  year  1983.  The  Forest 
Service  will  provide  specific  information 
on  their  priorities  for  noxious  weed 


control,  prescribed  burning,  allotment 
analysis  and  plans,  and  for  structural 
range  improvement  construction.  There 
will  be  opportunity  for  the  Board  to  offer 
advice  and  make  recommendations  to 
the  Forest  Supervisor  on  the  Forest 
Service  plans. 

The  proposed  Forest  Plan  and  draft 
Environmental  Impact  Statement  for  the 
Lewis  and  Clark  National  Forest  will 
also  be  discussed.  There  will  be 
opportunity  for  the  Board  members  to 
ask  questions,  offer  advice,  and  make 
recommendations  concerning  the 
management  programs  proposed  in 
these  documents. 

An  open  discussion  will  also  be  held 
on  topics  of  interest  to  the  Advisory 
Board,  and  followup  discussion  in  topics 
raised  in  the  August  26  meeting. 
Nomination  of  board  members  for  1983 
will  be  made. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  attend 
should  notify  George  P.  Raths.  Chairman 
of  the  Board.  P.O.  Box  478,  Roundup. 
Montana,  59072,  phone  323-1084.  or 
Wayne  Phillips,  Acting  Secretary,  Lewis 
and  Clark  National  Forest,  Box  871. 
Great  Falls.  MT  59403.  telephone  727- 
8901.  Written  statements  may  be  filed 
with  the  Board  before  or  after  the 
meeting. 

Dated:  November  16. 1982. 

Paul  R.  Threlkeld. 

Acting  Forest  Supervisor.  Lewis  fr  Clark 
National  Forest. 

(FR  Doc  82-32470  Filed  11-24-82;  8:45  am| 
BILLINQ  COOE  341IV11-M 


Office  of  the  Secretary 

Members  of  Performance  Review 
Boards 

AQENCY:  Department  of  Agriculture. 
action:  Notice. 

summary:  This  document  amends  the 
list  of  Performance  Review  Board 
members  published  October  6, 1982,  47 
FR  44127. 

EFFECTIVE  DATE:  November  26, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Earl  C,  Hadlock.  Chief,  Executive 
Resources,  Performance  Appraisal,  and 
Merit  Pay  Staff,  Office  of  Personnel, 
Department  of  Agriculture,  14th  Street 
and  Independence  Avenue,  S.W., 
Washington,  D.C,  20250  (202/447-2830). 
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|FR  Doc  82-32383  F 
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Soil  Conserv 


action:  NoHc 
Significant  In 


UMI 


The  membership  of  the  Department  of 
Agriculture's  Performance  Review 
Boards  is  amended  by  adding  the  names 
of  Orville  G.  Bentley  and  Edgar  L 
Kendrick. 

Dated:  November  22, 1982. 
John  R.  Block. 

Secretary  of  Agriculture. 

|FR  Doc  82-32471  Filed  11-34-82  8:45  an| 
BILUNG  CODE  1410-Ot-M 


Extension  Service 

Joint  Committee  on  the  Future  of 
Cooperative  Extension;  Meeting 

Notice  is  hereby  given  that  the  Joint 
Committee  on  the  Future  of  Cooperative 
Extension  will  meet  December  15, 1982, 
from  12:00  p.m.  to  5«)  p.m.,  and  7:00 
p.m.  to  9:30  p.m.,  and  December  16, 1982, 
from  8:30  a.m.  to  12.-00  p.m.,  at  Stan 
Musials  and  Biggies  Airport  Hilton  Inn, 
1330  Natural  Bridge  Road,  St.  Louis, 
Missouri  63134. 

The  Committee's  purpose  is  to  advise 
the  Secretary  of  Agriculture  on  policies 
and  programs  affecting  the  mission, 
future  scope  and  priorities  of 
Cooperative  Extension  nationally 
throughout  the  1980's  and  beyond.  The 
agenda  for  the  meeting  will  consist  of 
presentations  by  farm  and  other 
national  user  groups,  discussion  of  draft 
sections  of  the  Committee  report,  and 
plans  for  dissemination  and 
implementation  of  report 
recommendations. 

The  meeting  of  the  Joint  Committee  on 
the  Future  of  Cooperative  Extension  is 
open  to  the  public  for  observation  on  a 
space  available  basis. 

For  additional  information  contact  Dr. 
Mary  Nell  Greenwood,  Administrator, 
Extension  Service,  Room  340 
Administration  Building,  14th  and 
Independence  Avenue,  SW, 
Washington.  D.C.  20250.  Telephone  202/ 
447-3377.  Written  comments  may  also 
be  addressed  to  Dr.  Greenwood. 
Deozil  O.  Clegg. 
Associate  Administrator.  Extension  Service. 

|FR  Doc  82-32383  Filed  11-24-82;  8:45  am| 
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Soil  Conservation  Service 

Huli-Yorf(  Lakeland  RC&D  Area  Critical 
Area  Treatment  RC&O  IMeasures, 
Tennessee;  Finding  of  No  Significant 
Impact 

agency:  Soil  Conservation  Service, 
USDA. 

ACTKM:  NoHce  of  a  Finding  of  No 
Significant  Impact. 


summary:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Hull-York  Lakeland  RC&D  Area  Critical 
Area  Treatment  Measiu^s  in  Cannon, 
Clay,  Cumberland.  DeKalb,  Fentress, 
Jackson.  Macon.  Overton,  Pickett. 
Putnam.  Smith,  Van  Buren.  Warren  and 
White  Counties.  Tennessee. 
FOB  FURTHER  INFORMATION  CONTACT. 
Donald  C.  Bivens.  State  Conservationist. 
Soil  Conservation  Service,  675  U.S. 
Courthouse,  Nashville,  Tennessee  37203, 
Telephone:  615/251-5471 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  these 
federally  assisted  actions  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Donald  C.  Bivens,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

These  measures  concern  plans  for 
critical  area  treatment  caused  by  gully 
and  rill  erosion  and  the  resulting 
sediment  (sediment  pollution).  The 
planned  works  of  improvement  include 
erosion  control  practices  such  as  grade 
stabilization  structures,  diversions, 
critical  area  plantings,  and  grassed 
waterways.  The  critical  area  plantings 
include  trees  and/or  grasses  and 
legumes. 

The  .Notice  of  a  Finding  of  No 
Significant  Impact  (FONSl)  has  been 
forwarded  to  the  Environmental 
Protection  Agency,  The  basic  data 
developed  during  the  environmental 
evaluation  are  on  file  and  may  be 
reviewed  by  contacting  the  Soil 
Conservation  Service  Area  Office,  118 
South  Dixie,  Cookeville,  Tennessee 
38501.  An  environmental  assessment 
has  been  prepared  and  sent  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  environmental  assessment 
are  available  to  fill  single  copy  requests 
at  the  above  address. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10,901.  Resource  Conservation 
and  Development  Program,  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 


review  of  Federal  and  federally  aasisted 
programs  and  projecla  is  applicable  ) 

Dated;  November  17,  1982. 
Billy  K.  Bemon. 

Deputy  State  Consemtionist 

ire  Doc  82-323flC  FilPii  11-24-82  a45  araj 
BILUNG  CODE  341ft- 1»^ 


Marne  Creek  Watershed,  Souttt 
Dakota;  DeauttKMization  of  Federal 
Funding 

AGENCY:  Soil  Conservation  Service. 
USDA. 

ACTION:  Notice  of  Deauthonzation  of 

Federal  Funding. 


summary:  Pursant  to  the  Watershed 
Protection  and  Flood  Prevention  .Act. 
Pub.  L  83->566,  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  622),  the  Soil  Conservation  Service 
gives  notice  of  the  deaiithonzation  of 
Federal  funding  for  the  Marne  Creek 
Watershed  project.  Yankton  County. 
South  Dakota,  effective  on  November  2, 
1S82. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  D.  Swenson,  State 
Conservationist.  Soil  ConservatiDri 
Service,  200  Fourth  Street  SW.,  Huron. 
South  Dakota  57350,  telephone  605-352- 
8651, 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention.  Office  of  Managemeni 
and  Budget  Circular  No.  A-95  regarding  Stale 
and  local  clearinghouse  review  of  Federal 
and  federally  assisted  programs  and  projects 
is  applicable  j 
Lawrence  N.  Nieman. 
Acting  State  ConservaUonisL 
November  17. 1982. 

|FR  Doc.  B3-3Z3S9  Filed  11-24-BZ.  845  (jn-l 
nUJNG  CODE  3410- T6-M 


Turnmill  Pond  RC&D  Measure,  New 
Jersey;  No  Significant  Impact 

AGENCY:  Soil  Conservation  Service, 

USDA. 

ACTION:  Notice  of  a  fuiding  of  no 
significant  impact. 

summary:  Pu.-suant  to  Section  ]02(2)(C] 
of  the  .National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quahtv  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
LT.S,  Department  of  Agriculture  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Turnmill  Pond  RC&D  Measure,  Ocean 
County.  .New  Jersey. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Kenton  R.  Inglis,  Acting  State 
Conservationist.  Soil  Conservation 
Service.  1370  Hamilton  Street,  Somerset, 
New  Jersey  08873,  telephone  (201)  246- 
1205. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Kenton  R.  Inglis,  Acting  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for  fish 
and  wildlife  development.  The  planned 
works  of  improvement  include  the 
reconstruction  of  the  Tummill  Pond  dam 
and  the  installation  of  an  associated 
boat  ramp,  comfort  station  and  parking 
area. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Kenton  R.  Inglis. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation, 
and  Development  f*rogram.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  Stale  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable  ) 

Dated:  November  19,  1982. 
Kenton  R.  Inglis,  | 

Acting  State  Conservationist. 

|FR  Doc  R2-32418  Filed  11-24-82.  8-45  amj 
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Windmill  Park  Land  Drainage  and 
Critical  Area  Treatment  RC&D  Measure 
Plan,  West  Virginia;  Finding  of  No 
Significant  Impact 

agency:  Soil  Conservation  Service, 

USDA. 

ACTION:  Notice  of  a  Finding  of  No 

Significant  Impact. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 


Environmental  Quality  Guidelines.  (40 
CFR  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines,  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  enviroamental  impact 
statement  is  not  being  prepared  for  the 
Windmill  Park  Land  Drainage  and 
Critical  Area  Treatment  RC&D  Measure, 
Marion  County.  West  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rollin'N.  Swank,  State  Conservationist, 
Soil  Conservation  Service,  75  High 
Street,  Morgantown,  West  Virginia 
26505,  telephone  304-291-4151. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Mr.  Rollin  N.  Swank,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  planned  works  of  improvement 
will  be  installed  at  Windmill  Park  in 
Marion  County,  West  Virginia.  The 
measure  concerns  land  drainage  and 
critical  area  treatment.  Conservation 
practices  include  diversions,  vegetative 
waterways,  subsurface  drains,  drop 
structures,  rock  riprap,  and  seeding. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal.  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Rollin  N.  Swank,  State  Conservationist, 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable.) 
Rollin  N.  Swank, 
State  Conservationist. 
November  10,  1982. 

jKK  Oo<.   8,:-.l.;2S2  Filed  11-21-82:  845  am| 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Stainless  Steel  Round  Wire; 
Announcement  of  First  Quarter  1983 
Trigger  Prices 

AGENCY:  International  Trade 
Administration.  Commerce. 

ACTION:  Announcement  of  the  First 
Quarter  1983  Trigger  Price  Levels  for 
Stainless  Steel  Round  Wire  Products. 

summary:  The  Department  of 
Commerce  announces  that  base  prices 
and  extras  for  first  quarter  1983  trigger 
prices  of  stainless  steel  round  wire 
products  will  decline  an  average  of  1.6 
percent  from  their  fourth  quarter  1982 
levels.  These  decreases,  due  to  the 
depreciation  of  the  yen  relative  to  the 
dollar,  were  partially  offset  by  an 
increase  in  the  cost  of  fuel.  The 
Department  uses  trigger  prices  to 
monitor  the  prices  of  stainless  steel  wire 
and  drawn  round  bar  under  0.703  inches 
in  diameter  for  possible  initiation  of 
antidumping  or  countervailing  duty 
investigations  if  unfair  sales  of  these 
products  appear  to  be  injuring  domestic 
producers.  Each  quarter  the  Department 
reviews  Japanese  steel  production  and 
delivery  costs  and  revises  trigger  prices 
accordingly. 

The  interest  component  of  the 
delivery  charges  will  decline  causing  the 
total  landed  trigger  prices  to  decline. 
The  first  quarter  trigger  price  applies  to 
stainless  steel  round  wire  products  and 
round  stainless  steel  drawn  bars  in  sizes 
under  0,703  inches  in  diameter  exported 
to  the  United  States  on  or  after  January 
1, 1983. 

FOR  FURTHER  INFORMATION  CONTACT: 

Juanita  S.  Kavalauskas,  Agreements 
Compliance  Division,  Import 
Administration,  Room  3099,  Department 
of  Commerce.  Washington,  D.C.  20230. 
telephone:  (202)  377-3793. 

SUPPLEMENTARY  INFORMATION:  Trigger 
price  monitoring  procedures  for 
stainless  steel  round  wire  are  the  same 
as  those  published  in  the  TPM 
Procedures  Manual  (46  FR  49928). 
Japanese  stainless  steel  wire 
manufacturers  agreed  to  supply  cost  of 
production  and  transportation 
information  necessary  to  monitor  the 
import  prices.  Commerce  uses  Special 
Summary  Steel  Invoices  to  monitor 
imports  of  stainless  steel  round  wire  and 
small  cold  drawn  bar  under  0.703  inches 
diameter.  In  computing  the  invoice  price 
for  comparison  to  the  trigger  price. 
Commerce  will  use  a  ""S  percent  annual 
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rate  (1.08  percent  per  month)  when 
interest  must  be  adjusted  and  the  actual 
rate  is  not  known.  For  its  calculation  of 
trigger  price  levels,  the  yen/dollar 
exchange  rate  the  Department  uses  to 
convert  Japanese  steel  producers'  yen 
denominated  production  cost  to  dollars 
is  the  average  of  the  36  months 
preceding  the  calculation  and 
publication  of  the  quarter's  trigger  price 
levels.  The  exchange  rates  used  in  the 
Department's  first  quarter  1983 
production  cost  estimate  is  232  yen  to 
the  dollar  (the  yen/dollar  exchange  rate 
average  for  November  1979  through 
October  1983).  The  232  yen/dollar 
exchange  rate  represents  a  1.75  percent 
decline  in  dollar  denominated  costs 
from  the  fourth  quarter  1982  exchange 
rate  of  228  yen  to  the  dollar. 

Other  Charges 

Trigger  prices  are  an  estimate  of  the 
Japanese  stainless  steel  wire 
manufacturers'  cost  of  production  plus 
the  cost  of  transporting  to  the  United 
States  and  handling  in  the  United  States. 
Each  trigger  price  includes  ocean  freight, 
insurance,  interest  and  handling  as  well 
as  the  base  price  and  extras.  The  ocean 
freight,  handling  and  interest  are  shown 
for  each  of  the  major  importing  regions: 
Pacific  Coast,  Atlantic  Coast,  Gulf  Coals 
and  the  Great  Lakes.  All  prices  are 
shown  in  U.S.  dollars  per  metric  ton. 

Interest  charges  have  been  adjusted  to 
reflect  the  current  level  of  prime  interest 
rate.  Handling  and  ocean  freight  charges 
remain  unchanged.  The  extras  shown 
define  the  coverage  in  terms  of  sizes, 
grades,  and  qualities. 

The  following  rules  apply  to  product 
coverage  and  extras: 

(1)  If  a  product  fails  to  fit  the  general 
description  because  the  cost  of 
producing  that  product  varies 
substantially  from  the  cost  of  producing 
the  product  described  in  the  heading,  the 
product  is  not  covered. 

(2)  If  a  product  is  covered  by  a  grade 
which  is  not  in  the  base  coverage  and 
for  which  no  grade  extra  is  listed,  the 
product  is  not  covered. 

(3]  If  a  product  has  a  size  specification 
that  falls  above  the  largest  size 
specification  shown  or  below  the 
smallest  size  specification  ^hown,  it  is 
not  covered. 

(4)  If  a  product  has  a  size  specification 
that  falls  between  two  size 
specifications  listed,  it  is  covered  and 
the  specification  with  the  higher  dollar 
value  is  to  be  used  unless  otherwise 
noted  on  the  page. 

(5)  If  a  product  embodies  extras  other 
than  size  or  grade  which  are  not  listed, 
the  product  is  covered.  In  those  cases, 
the  base  trigger  price  plus  any 
applicable  extras  Usted  will  be  applied. 


A  list  of  stainless  steel  round  wire  and 
cold  drawn  bar  products  subject  to 
trigger  price  monitoring  and  the 
apphcable  base  prices  and  extras  are 
contained  in  the  Appendix  to  this  notice. 
Gary  N.  Horlick, 

Deputy  Assistant  Secretary  for  Inport 
Administration. 

Appendix. — 1st  Quarter  1983  Trigger 
Prices  Per  Metric  Ton — Stainless  Steel 
Wire 

Round  Stainless  Steel  Drawn  Bars  in 
Sizes  Under  0. 703  Inches 

AISl  Categories  20  and  12 


Charges  lo  GIF 

Ocean 
freight 

Han- 
dtaig 

Inlw- 
est 
(per- 
cent) 

Pacific  coast  

SI  07 
131 
131 
171 

$9 
5 

4 
4 

2.5 
32 

Atlantic  coast „    _      

3.2 

Great  Lakes    

4  0 

Interest  charge  equals  f.O.B.  trigger 
base  price  including  size  extra  times 
interest  factor. 

Insurance  1%  of  base  price  +  exti^as 
+  ocean  freight. 

Extras  ($/M.T.): 

1.  Annealed  Wire — Group  I 

A.  Base  Prices  Including  Grade  Extras 

B.  Size  by  Grade  Group 

C.  Small  Bar  Size  Extras 

2.  Hard/Spring  Wire — Group  II 

A.  Base  Prices  Including  Grade  Extras 

B.  Size  by  Grade  Group 

3.  Soft/Intermediate  Wire — Group  HI 

A.  Base  Prices  Including  Grade  Extras 

B.  Size  by  Grade  Group 

4.  Coating 

5.  Finish 

A.  Centerless  Ground 

B.  Centerless  Ground  and  Polished 

6.  Diameter  Tolerance 

7.  Straightening  and  Cut  to  Length 

A.  Size  Range 

B.  Length 

8.  Packaging 

Note. — This  coverage  applies  to  .stainless 
steel  round  wire  and  stainless  steel  bar  under 
0.703  inches  produced  by  drawing  Bar,  in 
these  sizes,  if  produced  by  hot  rolling  is  not 
covered  by  published  prices. 

1. Group  I — Annealed  Wire:  Soft  wire 
in  which  there  is  no  further  cold  drawing 
after  the  last  annealing  treatment.  This 
wire  is  made  by  annealing  in  open  fired 
furnaces  or  molten  salt  followed  by 
pickling,  which  produces  a  clean  gray 
matte  finish.  It  is  also  made  with  a 
bright  finish  by  annealing  wet,  oil  or 
grease  drawn  wire  in  a  protective 
atmosphere,  and  is  sometimes  described 


as  bright  annealed  wire. 
A.  Grades: 


8asa 
pnc« 

•mi 

1  963 

in? 

1  916 

ini 

2009 

S04                                                     ,          , 

1  963 

afw 

2.12S 

.iin 

3492 

:ii4 

3  9S5 

11R 

2^7 

316-L__ 

317 

317-L..„ 
304-i.._ 

17-4PH' 

308 

308-L  — 

309  

309-L  .... 
321 


302HQ(18-19LW)' 

347 

384 

409 

410 

416 

420 

430 

430-F 

434 

434-A 

446 _ 


29S9 
3260 
3  422 
2  '2i 
2.264 
2  102 
2.264 
2.611 
2.774 
2.264 
2078 
2.565 
Z611 
1.476 
1.175 
1.175 
1.221 
1^21 
1.430 
1.522 
1.337 
1.S0O 


'  May  also  be  desgnsteO  as  lytie  630  or  a*  UNS  1 7400. 

■"Ma>  also  De  aesigriateo  as  type  302  Cv  and  as  306. 

B.  Size:* 


■All  intprnipdia'p  sizes  lo  take  next  h'ghpr  price. 
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Gnd*  group 

300 
•enoa 

»nd  17- 

7PH 

1 
400     1   17-4PH. 
senes      t5-5PH 

00575" 

4.339 

5J83 

5.980 

6.186 

6.281 

6.581 

7.030 

7.677 

15.904 

18.451 

21.254 

24.035 

26.097 

27.305 

33.315 

.._ 3.939 

fX><r(S-                                

5.893 

0CS25-               - 

OO?"       ,  ,, ,         

5.990 
6.188 

0O47S-         - 

0045"                                                -  -    - 

6.281 

6.581 

0O425-   ..                  ..- 

.00«"-_ _ -.. 

00375"- 

0035"  -                  - — 

7030 

7.677 
15.904 

18.451 

0O32S- .- - 

003"                            

21  254 

24,035 

0027- „.-.. 

0025"...         

.002"     .    .   . 

26.097 
27,305 

33.315 

Q,  Small  Bar*  Small  cold  drawn  bar 
in  wire  gauges  is  to  be  trigger  priced 
using  these  size  extras: 

Size  range:** 


Grads  group 

300 
sane* 

17-7  PH 

400 

17-4 

PH.  15- 

5PH 

- 

321 

321 

349 
348 

391 

391 
391 

467 
467 

270 
270 
299 
299 

335 

335 
335 

417 
417 

321 

501"  to  573" 

500"               

321 
349 

^T";-  10    4O0" 

349 

3125"  to  374"            

391 

250-   10  3ir - _ 

.234  ■  to  249" _ 

21fr  to   ?3^ 

391 
391 
467 

1S5"tD215- _ 

167 

2.  Group  II — Hard/Spring  Wire:  wire 
drawn  in  several  drafts  as  required  to 
produce  the  high  tensile  strengths 
required  for  such  products  as  spring 
wire. 

A  Grades:  i 


Base 
pnc« 

3fii              _ 

1  963 

307                            ', 

1.916 

y<l                             , 

2009 

304                                  

1  963 

■«« 

2  125 

HO 

3  492 

314                                                               

3955 

3i()               _ 

2  797 

31<M                         

2,959 

317                          , 

32S0 

317-4.                      

3.422 

3?1 

22S4 

17_4«>l-l'                                           

2.2S4 

17-7PH"'                                       

2,889 

■>rtf                                          

2.102 

XHM                                    

2.264 

30t _ 

2,611 

2.774 

fln?  MO  (ii»_i",»'>*' 

2  078 

347 „ _ 

384 — 

409                                          

2,5M 

2.811 
1.476 

410 

1.175 

416 

420                                       

1,175 
1221 

'Annealing  and  pickling  is  included  in  base 
tnatsrial  cost.  Size  extras  include  cost  of 
straightening  and  cut  to  length. 

'  'Intermediate  sizes  to  take  next  hi^er  pnce. 


430 

430-F  . 
434  . 
434-A.. 

446 


■  May  also  tie  designated  u  type  630  or  UNS  17400 
' '  May  also  t>e  designated  as  tyiM  302  CU  or  306 
•••  May  also  be  aesignaied  as  type  631  or  UNS  17700 

B.  Size:* 


Over 
3125 
2500 
234 
216 
200' 
185 
170" 
155 
142 
128 
113 
099' 
086 
078 
067' 
058 
051 

044 
038 
033 
030 

027- 

024 

021 

0'9 

018 

017" 

016" 

015" 

014- 

.01  r 

012" 
011" 

010" 
0O9" 
008 


-375'     

■  to   374". 

to  312". 

10   249"  .. 

10  233"- 

215-  .. 

199    .., 

194",., 

169",., 

154-_ 

141  ■_ 

127",_ 

112",., 

to  098., 

to  085',., 

to   075',., 

to   066",., 

10   057".., 

to   050"  ., 

to   043  •„. 

to  037". 

to   032",., 

to   029   ,. 

to  026   ,. 

to  023".. 

to  020".. 


Grade 

group 

300 

and 
17- 
7PH 


738 

738 

738 

738 

738 

738 

738 

738 

738 

712 

712 

712 

748 

829 

889 

965 

1.072 

1.289 

1.481 

1.562 

1.713 

1,804 

2.173 

2.370 

2.603 

2.911 

3.523 

3.826 

3.922 

4.037 

4.225 

4,377 

4,687 

5.994 

6.152 

6.391 

6.809 


3.  Group  III — Soft/Intermediate  Wire: 
wire  drawn  one  or  more  drafts  after 
annealing  as  required  to  produce 
minimum  strength  or  hardness.  The 
properties  can  be  varied  between  soft 
temper  and  those  approaching  spring 
temper  wire.  Wire  in  this  temper  is 
usually  produced  in  a  variety  of  dry 
drawn  tempers.  Cold  heading  wire 
belongs  in  this  group. 

A.  Grades: 


301   

302      

302  1302HQ.  1»-9LW)_ 

303     

304      „ 


Base 
pnce 


1.963 

1.916 

2.078 

2,009' 

1,963 


17-4PH' 

308 

30e-L,... 

309 

309-L,..- 

347 , 

384 

409 -. 

410,. 

416 

420 

430 

430-F,.. 

434 

434-A.... 
446 


3.492 
3.955 
2.797 
^S59 
3.260 
3.422 
2J64 
^264 
i102 
2,264 
2.611 
2.774 
2.565 
2.611 
1,476 
1.175 
1,175 
1221 
1,221 
1.430 
1.522 
1.337 
1.800 


'  May  also  be  deaignalad  as  type  630  or  UNS  17400. 

B,  Size:* 


Grade  group 


300 

senes 

400 

17-4PH, 

and  17- 

senes 

15-5PH 

7PH 

Over  375" - 

624 

491 

624 

,3125"  to  374- _..• 

624 

491 

624 

2500"  10  J12"  

■      624 

491 

624 

2340"  to  249" 

679 

537 

679 

,2180"  to  233- 

679 

537 

679 

,200"  to  215"  .-...- 

679 

537 

679 

,185    to   199" 

735 

582 

735 

170"  to   184"    

735 

582 

735 

155"  to   169"    

735 
815 

618 
683 

735 

142"  10, 154", _    . 

.   8'5 

,128"  to   141  ■_ 

815 

800 

815 

1ir  to   127- 

871 

888 

871 

.09910  iir 

961 

972 

881 

086"  to  096"     

1.082 

1.053 

1,062 

076"  to  065" 

1.132 
1257 
1J63 

1.104 
1202 
1.365 

1.132 

067"  to  075" 

1257 

058"  10  066"    -.-.. 

1,363 

051"  to  067"    

1.409 
1.484 
1.591 

1.542 
1.563 
1.674 

1.409 

044"  to  050"  _ 

1,464 

038"  to  .043" - _._ 

1.591 

033"  ID  ,037" 

1,682 

1.786 

1.692 

,030"  to  03?' 

1.808 

1.958 

1,808 

,027"  to  029" 

1,974 

1,974 

,024"  10  ,026"  _      

2.126 



2,126 

,021"  to  023" - 

2.293 



2,293 

019"  to  020" 

2.449 

2,449 

4.  Coating:  Material  provided 
uncoated  or  coated  with  lime  (or 
equivalent  to  lime)  and/or  soap  will 
carry  no  extra.  Other  coatings  require  an 
appropriate  extra  where  additional 
costs  are  involved.  Metallic  coatings 
include  copper,  nickel,  and  lead.  Non- 
metallic  coatings  include  plastics, 
molybdenum  disulfide,  etc. 

Size  Range: 


MMIfc 

Noome- 

Coppw 

Mattel 

triic 

Over  154-                     ... 

117 
175 

38 
36 

2S 

,099"  to  .154" 

25 

595' 

to 

703",, 

50V 

to 

594"... 

SOO' 

375  to  499",.. 
3125    to  374". 

250  to  3124". 

234  to  24S"._ 

216  to  233"._ 

200  to  215".„ 

185  to  199"._ 

170  to  184 "._ 

155  to  169"._ 

142  to  154".„ 

128  to  141'... 

113  to  127"... 

093  to  112",,, 


595- 

10 

703- 

501- 

to 

594- 

500- 

375-  to  499-,... 
3125-  to  374'.. 
170-  to  3124'.. 
099'  to  169V... 
051-  to  098V... 
032'  to  050-.._ 


■.Ml  intermediate  sizes  to  take  next  higher  price. 
'  Ail  intermediate  sizes  to  take  next  hi^er  pnce. 


'  All  intermediate  size*  to  take  next  higher  price. 


Base 
pnco 

— 

3.492 
3.955 
2.797 
2.959 

— 

3.260 
3.422 
2J64 
i264 

^.^o^ 

2.264 
2.611 
2.774 
2.565 
2.611 
1.476 
1.175 
1,175 
1221 
1.221 
1.430 
1.522 
1.337 
1.800 

DO 

17-4PH. 

les 

15-5PH 

•91 

624 

«91 

624 

«91 

624 

537 

679 

537 

879 

537 

679 

582 

735 

582 

735 

918 

735 

683 

.   B'5 

BOO 

815 

886 

871 

972 

S81 

053 

1.062 

104 

1,132 

202 

1257 

365 

1.363 

542 

1,409 

563 

1.464 

874 

1.591 

786 

1.692 

958 

1.808 

....—. 

1.974 

2.126 



2.293 

2.449 

^^oom•■ 

ckal 

Mic 

36 
36 

25 

25 

Metaltic 

Noome- 

Coppef  •  Nicket 

tallic 

063"  to  098" „„ 

041    to  062" 

030"  to  040" _ 

025    to  029"  . 

233 

48 
74 
101 
101 
138 
181 
214 

32 
49 
65 
65 

OPO    tn   n?4"        

015    to  019"    

010    to  .014" „ 



93 
123 
148 

72-  toundef  120" „ 

33 

120"  to  under  168'.... 

33 

168'  to  undef  192" 

33 

192-  tn  imrtBf  Pifi"       , 

33 

216-  toundef  240- 

33 

240"  to  undet  264" 

26 

264"  to  under  288" 

26 

288'  tn  iinrtBf  SIR"          

26 

5.  Finish. 
Size  Ranges:* 


8.  Packaging. 


Center- 
less 
ground 

Center- 
less 

ground 

and 
polished 

595"  to  703" _.. 

501    to  594" 

492 

492 

544 

556 

556 

556 

854 

854 

945 

1,105 

1,301 

1,558 

1,816 

2136 

2.675 

5.448 

619 

619 

500" 

688 

375    to  499"  . 

710 

3125    to  374" 
250    to  3124" 
234    to  24S  ., 



710 

710 

1  037 

216    to   233"., 
200    to   215   .. 

1,037 

1  152 

185    to    199".. 
170    to    184  ■  . 

1  335 
1  546 

155    10    169   .. 

1  822 

142    to    154   .. 

2  079 

128    to    141".. 
113    to   127".. 
093    to    112   .. 

- ■ 

2.400 
2961 
5.998 

Riindip                        

26 

Wooden  RoKRS  ,    ,    

90 

Fibrp  rViim*;       , 

83 

Coil  rjimer<! 

2€ 

Spools 

Saes  under  020"                 

Both  Spools  and  Wooden  Boxes; 

Sizes  020'  and  greater 

Sizes  under  020'  „.... 

162 

90 
2  62 
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The  Japanese  nail  manufacturers 
agreed  to  supply  all  costs  of  production 
and  transportation  information 
necessary  to  monitor  the  import  prices. 
The  Japanese  manufacturers  agreed  that 
if  the  Trigger  Price  Mechanism  (TPM) 
were  terminated  or  suspended  prior  to 
the  two  year  period,  they  would 
continue  to  provide  TTM  type  cost 
information  through  the  Japanese 
Ministry  of  Internationa!  Trade  and 
Industry  (MITI)  in  order  that  the 
Department  of  Commerce  could 
continue  to  calculate  monitoring  prices. 
The  TPM  was  suspended  January  n 

1982  and  trigger  price  monitoring  was 
reinstated  only  for  stainless  steel  round 
wire  products  in  April  1982, 

Commerce  will  continue  to  monitor 
imports  of  cerlam  carbon  steel  wire 
nails  from  japan  through  the  use  of 
Special  Summary  Steel  In\oices  to 
assure  compliance  with  the  first  quarter 

1983  price  levels. 
For  its  calculation  of  monitoring  price 

levels  the  dollar/yen  exchange  rate  the 
Department  uses  to  convert  Japanese 
steel  producers'  yen-denominated 
production  cost  to  dollars  is  the  average 
of  the  36  months  proceeding  the 
calculation  and  publication  of  the 
quarter's  monitoring  price  knels.  The 
exchange  rate  used  in  the  Department  s 
first  quarter  1983  production  cost 
estimate  is  232  yen  to  the  dollar  (the 
yen./dollar  exchange  rate  average  for 
November  1979  through  October  1983). 

Commerce's  dollar  valued  estimate  of 
the  current  production  cost  to  japan's 
wire  nail  producers  declined  1,7  percent 
from  the  fourth  quarter  1982  level. 
.'\lthough  fuel  experienced  an  increase 
in  cost  from  fourth  quarter  1982.  this 
was  offset  by  depreciation  of  the  yen. 

Other  Changes 

The  first  quarter  1983  carbon  steel 
wire  nail  monitoring  prices  are  an 
estimate  of  the  Japanese  nail 
manufacturers'  production  cost  plus  the 
cost  of  transporting  to  the  United  States 
and  handling  in  the  United  Slates.  Thus. 
charges  for  ocean  freight,  interest. 
handling  and  insurance  must  be  added 
to  the  production  costs  described  above 
and  reflected  in  monitoring  price  base 
and  extras.  The  freight  and  handling 
charges  remain  unchanged  from  fourth 
quarter  1982  levels.  Interest  charges 
have  been  adjusted  to  reflect  the  current 
prime  interest  rate, 

A  list  of  the  carbon  steel  wire  nails 
subject  to  monitoring  and  applicable 


'Intermediate  sizes  to  take  next  higher  pnce 
These  extras  are  apolicable  to  all  grades  listed 
Straightening  and  cut  to  length  extras  are  included  in  the 
above  ^ntsh  extras. 

6.  Diameter  Tolerance. 

Standard:  AISI  or  JIS  Specification 

[ 

I  Extra 

I   _ 

Standard  Base 

Not  less  than  *,  standard !  101 

Closer  than  *,  to  K  standard    ,25  percent  of  size  extra 
Closer  than  >.  standard  i  50  percent  ot  size  extra 

7.  Straightening  and  Cut  to  length:  Use 
the  sum  of  the  appropriate  extras  from  A 
and  B  below  to  form  the  total  extra. 

A.  Size  Range: 


Extras 

595'  to  703" 

103 

501  ■  to  594" 

103 

son-                 

103 

375-  tn   409- 

129 

31?5-  tn   374-              

129 

170-  tn    3124"    ,,     

233 

099-  to   169-  



582 

051-  to  098-  

032-  to  050- 

1.683 
1  942 

Under  12    

91 

12"  to  urtder  18" 

58 

IB"  to  under  24" 

58 

24-  to  under  30" - 

38 

30-  to  under  36' 

38 

36-  to  under  48' 

48-  to  urxJer  60" 

38 
38 

60-  to  under  72" 

....._....„ „.„.„....„    ...„,„ . 

38 

Carbon  Steel  Wire  Nails  From  Japan; 
Announcement  of  First  Quarter 
Monitoring  Prices 

agency:  International  Trade 
Administration.  Commerce. 
action:  Announcement  of  First  Quarter 
1983  Monitoring  Prices  for  Carbon  Steel 
Wire  Nails  from  Japan. 

summary:  The  Department  of 
Commerce  continues  to  monitor  imports 
of  carbon  steel  wire  nails  from  Japan  m 
accordance  with  an  August  11.  1981 
memorandum  of  understanding  which 
expires  two  years  from  its  inception. 
and  announces  that  first  quarter  1983 
monitoring  prices  for  carbon  steel  wire 
nails  from  Japan  have  declined  1,7 
percent  from  the  fourth  quarter  1982 
prices.  The  first  quarter  1983  monitoring 
price  applies  to  those  products  exported 
to  the  United  States  on  or  after  January 
1. 1983. 

FOR  FURTHER  INFORMATION  CONTACT: 
Juanita  S.  Kavalauskas.  Agreements 
Compliance  Division.  Import 
Administration,  Room  3099.  Department 
of  Commerce.  Washington,  D.C.  20230, 
telephone:  (202)  377-3793. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  a  memorandum  of 
understanding  submitted  August  10, 
1981,  Japanese  nail  manufacturers 
provided  assurances  that  all  contracts 
for  the  sale  of  carbon  steel  wrire  nails  to 
the  United  States  below  trigger  prices 
ceased  on  or  about  March  5. 1981,  and 
that  all  sales  of  the  product  for  a  two 
year  period  beginning  August  11. 1981 
would  be  made  at  prices  at  or  above  the 
relevant  trigger  prices. 
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base  prices  and  extras  are  reproduced  in 

the  Appendix  to  this  notice. 

Gary  N.  Hotlick. 

Deputy  Aaaistant  Secretary  for  Import 

Administration. 

Appoodix.  Monitoring  Prices  for  Carbon 
Steel  Wire  Nails  From  Japan 

AiSl  Otegory  20 

( \  *  quartar  boa  pnca  par  makic  Ion— 099] 


ChargeiloOF 

1  OcMn 
\  irwghi 

Hao- 

Intof- 

aa( 

'      s. 

$9 
5 

4 
4 

$10 

Qtif  coast „.. 

66 

13 

Attuntor  rrrttl 

TO 

13 

GrfNil  Lakes    

79 

16 

Insurance  1%  of  base  price  +  extras 
+  ocean  frei^L 

Extras:  I 

1.  General  Extras 

2.  Reg\dar  and  Semi-Regular  Wire 
Nails 

3.  Smooth  Shank  Specialty  Wire  Nails, 
Special  Order  Size  Extras 

4.  Ring,  Screw  and  Fluted  Shank 
.Specialty  Wire  Nails,  Special  Order 

Size  Extras  i 

1.  General. 


A.  Machine  use  quaMy _ _ 

B  Packing: 

Starxlard  50  ti  carton  (kxaal . 

100  t>  canon 

1  lb  I  50 

5  t)  «  10 - 

C  PaHetajng. 

D  QuartWy 


Laaa  <tmi\  2.4O0  b  par. 
Sae 
Onlar 
Martung 

Oestmaaon 
Sf^ipmanl 


Ex- 
tras 


38 

Base 

Base 

215 

129 

17 

14 


2.  Regular  and  Semi-Regular  Nail  Extras 
($/M.T.)  I 


(1|  Bngni  Commxi  Nails 


Size 


2d  ASIMG  #1S  < 
3  0  ASWG  1*14  < 
4d  ASWG  #121^ 

Sd  ASWG  ^^^^, 

6d  ASWQ  #1111 
7  d  A5WQ  #1U 
8d  ASWQ  flOl 
9d  A9MQ  #10K 
10  d  ASWG  #9  > 
12d  A9WG  #9( 
16  d  HSMQ  #8  « 
20d  ASWQ  #6i 
30d  ASWQ#Si 
40dASIWQ  #41 
SO  d  ASWQ  #3  « 
66  d  ASWG  #2  X 


'H.-  X  1" 

't'x  IV'.- 

X  n- 1  \\~ ... 

X  'Vx  ^ ... 
X  'V  X  2r.- 

X  V  X  2r 
X  \^-  X  2V 

>Ux3"  .... 
"%,•  X  -iV  . 
'%,"  X  3li". 
'f  X  4-._ 

n.-x4r 

■H."  X  S-... 

S  X  5H"  .. 

'^j-  X  6"  ., 


192 
76 
62 
51 
33 
31 
26 
26 
22 
22 
18 
Bass 
31 
31 
31 
38 


(2)  Bni^  Smoom  Box  Nails 


4  d  ASWG  #14  <  \,    < 

5  d  ASWG  #14  I  \,    X 

6  d  ASWG  #12H  X    t 

7  d  ASWG  #12(  X  'fc 

8  d  ASWG  #1H  X  'V 

9  d  ASWG  #1H  «  'V 

10  d  ASWG  #10*  X  H. 
12  d  ASWG  #10(  «  S, 
16  d  ASWQ  #10  X  >lh" 
20  d  ASWG  #9  «  4  ■ 
30  a  ASWG  #9  «  4 
40  d  ASWG  #8  X    H, 


1  ^- .... 
1V'_ 
I  ?-._ 
«2H" 
x2ll" 
x2)l 
X  3"  , 
X  3«  • 
x3«-. 

«  4- „ 

x4l4' 

X  5"„_ 


Size 
extra 


(3)  BngW  Firushmg  Nails  Cupped  Head 


3  d  ASWG  #15*  >  #12*  X  1«"_ 

4  d  ASWG  #  1 5  X  #  1 2  «  1  *■• 

5  d  ASWG  # 1 5  X  #  1 2  »  1  «i' 

6  d  ASWG  #'3  <  #10  «  ?• 

8  a  ASWG  #12«!  «  »9*  «  2V' 

9  d  ASWG  #12S  «  #9S  X  2V 

1  0  d  ASWG  #  1  •  s  X  #8  *  X  3" 

12  d  ASWG  #11  ".  X  #8S  X  3S"_ 
16  d  ASWG  #1 1  X  #8  X  3*" 


(4)  Bnght  Casing  Nails 


2  d  ASWG  #i5Sx#12*x1" 

3  d  ASWG  #14*  X  #11  S  X  IV 

4  d  ASWG  #14  X  11  X  1*" 

5  d  ASWG  #  1 4  I  1 1  X  H" 

6  d  ASWG  #12*  X  #9*  X  2". 

7  d  ASWG  #12*  «  #9*  X  2\"  ... 

8  d  ASWG  #11*  X  #8*  X  2*".- 

9  d  ASWG  #  1 1  *  I  #6  *  X  Z\".... 

10  a  ASWG  #10*  X  #7*  X  3".... 
12  d  ASWG  #10*  X  #7*  X  3U". 
16  a  ASWG  #10  X  7  X  3*' 


(S)  E/G  (Electro  Galvanced)  Common  Nails 


(6)  E/G  Smooth  Box  Nails 


2  d  ASWG  #14*  I  *.••  X  1". 

3  d  ASWG  #14*  I  b    X  U' 

4  d  ASWG  #14  X  *,•  X  Hi", 

5  d  ASWG  #14  X  *,    I  m" 

6  d  ASWG  #12*  I  'f  X  2"  — 

7  d  ASWG  #12*  X  'f  x2)i". 
9  d  ASWQ  #11*1  'V  X  2*", 

9  d  ASWG  #11  *  X  'V,-  X  2V'. 

10  d  ASWG  #10*  X  *„•  X  3"... 
12  d  ASWG  #10*  I  1.-  X  3*- 
16  a  ASWG  #10  I  %■  X  3I(".. 

20  d  ASWG  #9  X  *    X  4" 

30  d  ASWG  #9  X  *    X  4*- 

40  d  ASWG  #8  X  f  I  5" 


(7)  E/G  Dnrariing  Nals  Cupped  Hawj 


3  a  ASWG  #15*  X  12*  X  U".. 

4  a  ASWG  #15  X  12"  I  1*- 

5  d  ASWG  #15  I  ir  X  IV 

6  d  ASWG  #13  I  10"  X  ?• 

8  d  ASWG  #12*  X  8*  X  2*"_ 

9  a  ASWG  #12*  X  9*  x2H"... 
lOd  ASWG  #11*  I  8*  I  3-  ... 


12  d  ASWG  #11*  I  8*  X  3*' 

16  d  ASWG  #11  X  8  X  3*" 

20  d  ASWQ  #10  X  7  X  4" 


(8)  E/G  Casing  Naila 


73 

se 

45 

44 

38 
38 

31 
T\ 
29 
26 
45 
45 


$111 

88 
81 
54 

51 
51 
45 
45 
44 


$127 
101 
77 
70 
52 
51 
45 
45 


38 


f  i\  At!»/f5  #!■;  .    '*,-  .  1- 

$197 

■\  a  4Q»/r,  #14  <   ^,'  X  n" 

179 

4  a  ASWG  #12*  X  *'  I  H"      ._ 

165 

«  r)  A<;wr;  #i?*  «  *•■  «  n" .  , ,. 

154 

6  d  ASWG  #1 1  *  X    v."  X  2" 

123 

7  d  ASWG  #11*1  'f  X  2U" 

8  d  ASWG  #10  ^  X  Hi'  X  2li'*™ 

119 

113 

9  a  ASWG  #101  X  Ha'  X  2)5" 

113 

10  a  ASWG  #9  X  1.    X  T 

12  d  ASWG  #9  I  *a    X  311" 

109 

109 

16  d  ASWG  #8  X  '*,  ■  X  3*" 

106 

20  d  ASWG  #6  X  'S,  ■  X  4" 

68 

in  rt  4<n»«l  fl  .  ^,    •  4*- 

119 

4r,  rt  ASUWf!  414  >     Vi     «  *> ' 

119 

50  d  ASWG  #3  X  *■■  X  5*".. 

119 

60  d  ASWG  #2  X  '\t    X  8"... 

— 

127 

$216 
195 
177 
161 

135 
133 

127 
127 
119 
119 
117 
113 
136 
135 


$214 
193 
164 
143 
139 
139 
135 
13S 
133 
127 


4  d  ASWG  #14  X  11  X  1»" 

5  d  ASWG  #14  X  11  X  ir.". 

6  d  ASWQ  #12*  X  9*  X  2" 

7  d  ASWG  #12*  X  9*  X  21'.".... 

8  d  ASWG  #11*  x8*x2V'.... 

9  d  ASWG  #11*  x  8*  X  ZV.... 

10  d  ASWG  #10*x7ISxr.... 
12  d  ASWG  #10*  X  7*  X  3)S".. 
16  d  ASWQ  #10  X  7  X  3V..... 


(9)  H/D  (Hot  Dv  Galvanized)  Common  Nails 


2  d  ASWQ  #15  X 

3  d  ASWQ  #14  X 

4  d  ASWQ  #12* 

5  d  ASWG  #12* 

6  d  ASWQ  #11K 
7d  ASWQ  #1U 
6  d  ASWG  #1011 
8  d  ASWG  #10* 
10  d  ASWQ  #9  X 
12  d  ASWG  #9  X 
16  d  ASWG  #8  X 
20  d  ASWG  #6  X 
30  d  ASWG  #5  X 
40  d  ASWG  #4  X 
50  d  ASWQ  #3  X 
60  d  ASWG  #2  I 


'*.■■  X  1" 

'*."x  IV... 

X  r."  X 1 V*... 
X  r."x  ir,"... 

X  'V  X?'... 
X  'W  X  2r 
X  S,"  X  2*"., 
X  S,"  X  2Ji"  . 
H."  X  3"  ....... 

»;.■  x3r... 
'*,■■  X  3r... 

'«,"  X  4"..._. 
Vx4*".... 

'%.■■  X  5" 

*"  X  5*" 

■*.■  X  6" 


(10)  H/0  Smooth  Box  Nails 


2d  ASWG  #15*  X  ^."x  1" 

3  d  ASWQ  #14*  X  *i"  X  U'... 

4  d  ASWG  #14  X  *,"  X  1*" 

5  d  ASWG  #14  X  %,■  X  If," 

6  d  ASWG  #12*  X  't.-  xr.... 

7  d  ASWG  #12*  x  't."  x2»'," 

8  d  ASWG  #11*  X  'V"x2*" 

9  d  ASWG  #11*  X  >k."x2t" 

10  d  ASWG  #10*  X  )(.'x3".. 
12  d  ASWG  #10*  X  X."  %W 
16  d  ASWG  #10  X  '*,"  x3*". 

20  d  ASWG  #9  X  *••  X  4" 

30  d  ASWG  #9  X  *    X  4V 

40  d  ASWG  #8  X  '%;■  X  5"..... 


(11)  H/D  Finishing  Nails  Cupped  Head 


3d  ASWG  #15*  X  12*  X  1  H" 

4  d  ASWG  #15  X  12  X  1*'._.. 

5  d  ASWG  #15  X  12  x  H" 

6  d  ASWG  #13  X  10  X  ?• 

8  d  ASWG  #12*  X  9*  X  2*". 

9  d  ASWG  #12*  X  9*  x27,".. 

10  d  ASWG  #11*  X  8*  X  3".. 
12  d  ASWQ  #1Ux8*x3"_ 

16  d  ASWQ  #11  X  8  X  3*" 

20  d  ASWQ  #10  I  7  X  4" 


Total 
extra 


Size 
extra 


Size 
extra 


181 
173 
142 
140 
135 
135 
133 
133 
127 


$342 
325 
311 
300 
268 
265 
259 
259 
256 
256 
252 
234 
265 
265 
265 
273 


$362 
341 
322 
306 
281 
279 
273 
273 
265 
265 
262 
260 
281 
281 


$360 
339 
330 
288 
285 
285 
281 
261 
279 
273 


H/D 
extra 


(12)  H/D  Casing  Naila 

2d  ASWG  #15*  X  #12*  xr 

3d  ASWG  #14*x#11*x  I*' 

4d  ASWG  #14  X  #11  X  1*"  _ 

$377 
(351) 
P27) 
(320) 
(286) 
(285) 
(279) 
(279) 
(278) 
(278) 
(272) 

($127) 
(101) 
(77) 
(70) 
(52) 
(51) 
(45) 
(45) 
(44) 
(44) 
(38) 

($250) 

250 

(250) 

5d  ASWQ  #  14  X  #11  X  H* 

(250) 

6d  ASWQ  #  12K  x  #9*  x  2' 

(234) 

7d  ASWQ  #12*  X  #9*  X  2*' 

(234) 

Bd  ASWQ  #11*  X  #8*  X  2*' 

(234) 

9d  ASWG  #11*  X  #8*  X  2V 

(234) 

lOd  ASWG  #10*  X  #7*  X  3' 

(234) 

12d  ASWG  #10*  X  #7*  X  3)i- 

16d  ASWQ  #10  X  #7  X  3*' 

(234) 
(234) 

Size 


(13)  Cement  Coated  Box  Nails 


2  d  ASWQ  #15*  X  ^.-  X  V 

3  d  ASWQ  #14*  X  *,    X  U" 


$112 
90 


2  a  ASWG  #14*  X  12*  X  1" 

3  a  ASWG  #14*  X  11*  X  U" 


J$230 
206 


4  d  ASWG  #15  X  "il,"  X  U" 

4)4  d  ASWG  #15  X  4,"  X  1  *" 

5  d  ASWQ  #15  X  S,"  X  H" 

6  d  ASWQ  #13*  X  *■■  X  U" 

7  d  ASWQ  #13*  X  X.  •  X  2»" 


$118 

118 

97 

85 

83 


8  d  ASWG  #12* 

9  d  ASWG  #12* 

10  d  ASWG  #11 


3d  ASWG  #15) 

4  d  ASWG  #13* 

5  d  ASWG  #13* 

6  d  ASWG  #12* 

7  d  ASWG  #12* 

8  d  ASWG  #11  > 
9d  ASWG  #11  I 
10  d  ASWG  #10 
12  d  ASWG  #10 
16  d  ASWG  #9  « 
20  d  ASWG  #7  » 
30  d  ASWG  #6  X 
40  d  ASWG  *  5  < 
50  a  ASWG  ''4  » 
60  a  ASWG  #3  X 


3  d  ASWG  #15* 

4  d  ASWG  #14  X 
5d  ASWG  #13* 

6  d  ASWG  #13  X 

7  d  ASWG  #12* 

8  d  ASWG  #  1 1  k. 

9  d  ASWG  #11* 

10  d  ASWG  #11 

(16)  Cemen 

3  d  ASWG  #15* 

4  d  ASWG  #  1 4  I 

5  a  ASWG  #13* 

6  a  ASWG  #  1 3  X 

7  d  ASWG  #12* 

8  d  ASWG  #11* 
10  d  ASWG  #11 
12  d  ASWG  #10 
16  d  ASWG  #9  x' 
20  d  ASWG  #7  I 
30  d  ASWG  #6  X 
40  d  ASWG  #5  X 
60  d  ASWG  #3  X 


6  a  ASWG  #14  X 
6S  d  ASWG  #14 


4  d  ASWG  #15  X 


4  d  ASWG  #15  X 


3  d  ASWG  #15  X 


(21) 

ASWG 

#11 

X     'ifi' 

ASWG 

#11 

X     Ib 

ASWG 

#11 

X   \* 

ASWG 

#11 

X   ^n" 

ASWG 

#11 

X    S% 

ASWG 

#12 

ASWG 

#12 

ASWG 

#12 

ASWG 

#12 

ASWG 

#12 

(22)  E/G  (Ele. 

ASWG 

#11 

X  >;." 

ASWG 

#11 

X    1." 

j  M  I 


Size 
extra 

181 
173 
142 
140 

135 

= 

135 
133 
133 
127 

$342 
325 

311 

300 
268 
265 

259 

„„. 

259 
256 
256 
252 

234 

265 

265 

265 
273 

$362 
341 
322 
308 
281 
279 
273 
273 
265 
265 
262 
260 
281 
281 


$360 
339 
330 
288 
285 
285 
281 
281 
279 
273 


H/D 
extra 


($127) 

($250) 

(101) 

250 

(77) 

(250) 

(70) 

(250) 

(52) 

(234) 

(51) 

(234) 

(45) 

(234) 

(45) 

(234) 

(44) 

(234) 

(44) 

(234) 

(38) 

(234) 

Size 


$1)8 

118 

97 

85 

B3 
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Size 

extra 

8  d  ASWG  #12il  »  '1u-  X  2%   „ 

9  d  ASWG  *12li  »  '4."  X  2\  _ _       ... . 

10  d  ASWG  #11ii  X  %    X  2^- _ 

73 
73 
66 

(14)  Cement  Coaled  Corkers  Nails 


3  d  ASWG  #15  x  I.    X  1  K    _ 

4  d  ASWG  #1311  X  »,,    .  It." 

123 
94 

5  d  ASWG  #131%  X  t,i    I  lil" 

85 

6  d  ASWG  #12S  X  ►.'  X  U-..._ 

7  d  ASWG  #1?*,  X  ».    »  7t  ' 

73 
70 

8  d  ASWG  #11  I  SI,'  «  Pi 

->64 

9  d  ASWG  #11  »  %,-  «  fi,          

64 

10  ri  ASWG  #in  «  *,  '  «  7t,-         

60 

12  d  ASWG  #10  X  S(."  31k    

58 

16  d  ASWG  #9  X  '*,,"  X  3%,".... - 

57 

20  d  ASWG  #7  X  il    X  SV  ' 

51 

30  d  ASWG  #6  X  •*,    X  4^' 

40  d  ASWG  *5  X  i;,     X  4^' .-. 

50  d  ASWG  Xi  X   '¥,,■■  X  54"- 

64 
64 

60  d  ASWG  #3  X  *,"  X  5\" _ _ _.. 

73 

(1 5)  Cement  Coated  Coolers  NaiU 


3  d  ASWG  #15*,  X  *„•  X  U' _ 

4  d  ASWG  #14  X  ii,    X  U  ■ 

123 
94 

5  d  ASWG  #13*,  X  'it,"  X  1  v.- 

65 

6  d  ASWG  #13  I  It    X  m  " 

73 

7  d  ASWG  #12t  X  'Jm'  X  2H" 

8  d  ASWG  #11  t  X  «,,    X  2^- 

70 
64 

9  d  ASWG  #1 1 1  X  ^,    X  2%."  .'.. 

64 

10  d  ASWG  «11  .  '%,■    X  y\- 

60 

(16)  Cement  Coated  or  Vinyl  Coaled  Sinkers  Nails 


3  d  ASWG  #15ii  X  'H.  ■  X  U-._ .. 

123 

4  d  ASWG  #14  X  '4,"  X  U" 

94 

5  d  ASWG  #13^  X  i,'  X  :v...~ 



85 

6  d  ASWG  #13  X  '%,"  X  1  It  •..,._.      _ 

73 

7  d  ASWG  #12*,  X  (i-  X  2S,   

70 

8  d  ASWG  #1 1  *,  X  'V.    X  2V              

10  d  ASWG  #11  X  V    X  2%  • „.. 

64 

60 

12  d  ASWG  #10  X  %,■  X  3\- „ 

58 

16  d  ASWG  #9  x'  '«,,    X  3>.  ' 

57 

20  d  ASWG  #7  X  f  X  3».'     ....„ „    .__ 

30  d  ASWG  #6  X  '*u    X  4  ■.   

40  d  ASWG  #6  X  ',,    X  4»,    



51 
64 
64 

60  d  ASWG  #3  X  \    x  5».  

73 

(17)  Cemeni  Coaled  Apple  Box  Nails 

5  d  ASWG  #14  X  't.    X  U   _ 

6>,  d  ASWG  #14x  'JU'x  U" _         

97 
97 

(18)  Cement  Coaled  Fruit  Box  Nails 


4  d  ASWG  #15x  \,"  I  U- 


118 


(19)  Cemeni  Coated  Orange  Box  Nads 

4d  ASWG  #16  X  i,,    X  1>,      

118 

(201  Cement  Coated  Egg  Case  Nads 

3  d  ASWG  #15  X  \,"  X  1  H" 

132 

(21)  Bnght  Bartied  Rooting  Nails 

ASWG  #11  X   >u  '  X  1" 

$118 

ASWG  #11  X  H.'  X  m ;. 

107 

ASWG  #11   X   ^.     X  1)i t. 

ASWG  #11  X   »,.     X  U „ 

94 
88 

ASWG  #11  X   »,4    I  2" 

70 

ASWG  #12  X   ^    X  1- 

ASWG  #12  X   ^     I  H _ 

ASWG  #12  If  A.     X  U „ 

ASWG  #12  X   *,     X  U  — _ 

129 

119 

ASWG  #12  X  4'  X  2 _. 

94 

(22)  E/G  (Electro  Galvanized)  Bartjed  Roofing  Nails 

ASWG  #11   X   >,.     X  V 

$158 

ASWG  #11  X   >,.    X  If, 

145 

Sae 
and 
E/G 
extra 

ASWG  #11  X  V  M  U- -H 

ASWG  #11  >  H,-  X  U....„ 1 

■■■■— 
132 
127 

ASWG  #11  X  ^,"  X  2" _.. 

ASWG  #12  X  H"  X  1" _.., 

•• - 

107 

181 

ASWG  #12  X  «■■  X  U" 

160 

ASWG  #12  X  »■•  X  U" 

158 

ASWG  #12  X  )[■■  X  IV 

152 

ASWG  #12  «  !l'    X  2' 

132 

Total       Sae       Heed 
exirs       extra    '   exva 


(25)  Tempered  Hardened  Slee(  i-oncTete  Nam 


ASWG  #9  X  »„•  X  1- 
ASWG  #9  X  «»  X  H' 
ASWG  #8  X  I.    I  r 


»2S7  (JIM!  (Siaei) 
?53  !  (1071  fi«6) 
?3«  f925   '     (146) 


(261  Bnght  Smootn  STiank  [>ywall  NtM 

ASWG  #12t  X   ■%.■    X  H"... 
ASWG  *12S  X  'V.    »  H". 

$107 
IDS 
99 

ASWG  #121!,  X  'V  X  1V 

<27)  Brt^  BartJed  Shan*  PVwcxjo  Ma* 


ToM 
extra 


Size 
extra 


Head 
extra 


(23)  Bnght  Duplex  Head  I 


6  d  ASWG  #11  H  X  '\,"  X  17," 

$86 

85 
85 
73 

8  d  ASWG  #10>.  X  II,-  X  2X." 

10  d  ASWG  #9  X  %,■'  X  2\" 

16  d  ASWG  #8  X  '«,,"  X  3" 

ASWSMxlb''>r 

$93 

93 
89 
99 

($81) 
(81) 
(77) 
(87) 

($12) 

(ia 

(12) 
(12) 

ASlMSM«^,->i9(- 

ASWG#9xX.-»2«-._ _„.... 

ASWG  #  1 0  r.  X  It"  X  u" ..._. 

(24)  BngW  Smootti  Joist  Hanger  Nails 


ASWG  #11  X  S,"  X  ir."_. 
ASWG  #101;  X  ll,"x  1)S-. 
ASWG  #9x1.    X  1  V 


(28)  Bng^  Bartied  Shank  Jo».'  -^ry^  NtfM 

ASWG  #11  I  %,-  1  U- $,(Kj      (J88) 

ASACj  »  .^1,  «  «...  til"              .               95         (03) 

($12) 
(12) 
(12) 

ASWb  *o  ,  ...     ,  •  L    _..              95         |83| 

._ I.. 


86 

96  I 


(29)  Bnghl  Bart>ed  Shank  Truss  I 


ASWG  #11  x  )l,-x  IV 


$100      (S88)      <$12) 


Total  exta 


(30)  CO.  (Cement  Coated)  Plastw  Boaid  Nails 


ASWG  « 13  X 
ASWG  B13  X 
ASWG  »  1 3  X 
ASWG  »13  X 
ASWG  »13  X 
ASWG  »13  X 


•%.-  X  1" 

'%."  X  U- 

'%^-  X  1  li"..._ 
'S,-  X  1V..-. 

'V'x  IS" 

\'-  X  1 15" 


ASWG  «13  X  )li"x  17.". 


$135 

«109) 

($26) 

135 

(  109) 

(  261 

131 

(  105) 

(  26» 

163 

(  1051 

(  26) 

163 

(  105) 

(  76) 

163 

(  105) 

(  26) 

163 

(  105) 

(26) 

(31)  CO  Smooth  Shank  Oywall  Nails 


(32) 
(39 


(33)  CO.  (or  Vfnyl  Coaled)  Barbed  Drywall  Nads 

1 

ASWG   =  14  X    '.  ■  X  1>," 

$147 
143 
137 

($109) 
(  105) 
(    99) 

($26) 
(261 
(  26) 

Bart) 
Extra 

($12) 
|12> 

ASWG  S13  X  >V,'  X  U".. 

ASWG  a  1211,  X  •%,-■  X  111- 

(34)  Phosphate  Coated  Oywall  Nails  (Rat  Head) 

ASWG  K14  X  H"  I  H" 

$167 
163 

($109) 
(  105) 

Pt>osphaie 
Extra 

(  5« 

ASWG  it13  X  t^-x  1»".. 

(35)  Phosphate  C^jated  Drywall  Nails  (FuM  Cup  Head) 

$1»1 
187 
183 

($109) 
(105) 
(101) 

Phosphate 
Extra 

Fui 
Cap 
Extra 

ASWG   «  14  >  «,    .  1  »,■• 

ASWG   =13l  «r    X  U" 

($58) 
(58) 
(58) 

($24) 
(24) 
(«) 

ASWG  »13>,x  XxlH" „ 

(36)  H/D  Ga^  Smootti  Sidmg  Na* 

M/D 
ExM 
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(36»  H/D  Gatv  Smooth  S«*og  Naita 


(41)  E/G  Snmgle  Maris 


2'.- 

2V'  

$319 

311 

($85) 

(77) 

H/D 
Extra 

. 

7dASWG  silJii  1^,    « 
SdASWG  »11iix  ^,   « 

($234) 

(234) 

(37)  Stertaed  Blued  PlasWc  Bcwd  flails 

$182 
182 

178 

214 

($109) 
(109) 
(106) 

(109) 

Blued 
Extra 

Head 
Sae 
Extra 

ASWG  »l3x  V    x1  •. 
ASVVG  »13  X  'V, '  X  1  (' 

($73) 

(73) 
(731 
(73) 

ASWG  *13i   v.    X  Mi- 

ASWG  «13x  j(    X  1 

($32) 

(38)  Sterilized  Slued  Lath  Nails 

$208  '             ($135) 

Blued 
Extra 

ASWG  «15<  '4,    I  1  \' 

($73) 

(39)  Startaed  Blued  SKmgle  Nails 

$208 

($1351 

Bliiflcl 
Extra 

ASWG  siSx  t,,   i\y,\ 

($73) 

Total           1      Size 
Extra                Extra 

(40)  E/G  Scnoolh  Siding  Nails 

E'G 
Ljxtr, 

5<JASWG  »14ilV  .... 
6dASWG  »12Hx2     ... 
7dASWG  it\ZHt2y,-  . 

$210 
160 

lio 

($107) 
(92) 
(92) 

(851 

($103) 
(88) 
(88) 
(88) 

8dASWG  »1Ux2>i     1 

173 

3  d  ASWG  =14  X  H    X  ir,"„ 

4  d  ASWG  »13x  JS'xDi". 


$210 
202 


($107) 
(99) 


E/G 
Extra 


($103) 
(103) 


(42)  E/G  Plaster  Board  Nails 

*         $212 

E/G 
Extra 

($103) 
(103) 
(103) 

ASWG  tt  13  K  ^    X  1"    .... 

1X1  noi 

ASWG  n  13  X  '\t    x^K'' 

212                 (109) 
202  '                 (99) 

ASWG   JT  13  «  '^4    X  Mit".... 

Total  extra 


Size  extra 


(43)  E/G  Smooth  Joist  Hanger  Nads 


ASWG  «9x  >,s'  X  1  H". 
ASWG  a9x  >;,    X  1)i". 

ASWG   BIO'.tfnXiK 


E/G 
Extra 


h- 


($96) 
(94) 
(97) 


($103) 

88 

(103) 


(44)  E/G  Barbed  Shank  Joist  Hanger  Nails 

$177 
192 
196 
199 

($77) 
(92) 
(96) 
(99) 

E/G            ! 
Extra          1 

Bart>ed 
Extra 

ASWG  =8  X  'is,    x2" 

^              ($88)  1 
(88) 
(88) 
(88) 

($12) 

ASWG  »9x  ti,    I  1)4' 

(12) 

ASWG  »10'.  X  «!,    xU" 

ASWG  »n  X  'ilL.    X  U,'  

(12) 
(12) 

Total  extra        Size  extra    ,    E/G  extra 


(45)  E'G  Bamed  Shank  Plywood  Nails 


Bait>ed  extra 


ASWG  #10',  x  ^.    X  U 


$196 


($96)  ($88) 


($12) 


(46)  E/G  Barbed  Shank  Truss  Nails 


Bart)ed  extra 


ASWG  #11  X  ^,    X  U 


$199 


($99)  j  ($88) 


($12) 


(47)  E/G  Bartsed  Shank  Sk*ng  Nails 


ASWG  #14  X  ',.    X  U.".. 
ASWG  #13";  X  s-    X  1  »  ' 


$222 

214 


|Bart>ed  extra 


($107)  ($103)  I  ($12) 

(99)  (103)  '  (12) 


(48)  E/G  Tempered  Hardened  Sleei  Concrete  Stub  Nails 


ASWG  #9  X  H.  X  1  .. 
kSKNG  #9  X  »,.  X  U.. 
ASWG  #9  X  >,,    X  2-' ... 


$360 
356 
326 


T  H  extra 


($111) 

(107) 

(92) 


($103) 

(103) 

(88) 


($146) 
(146) 
(146) 


(49)  E/G  Bartied  Shank  Pamied  SkWig  Nails 


ASWG  #1211  X  *,,■■  X?-  .. 
ASWG  #1211  X  ^4  «2li. 
ASWG  #13  X  K'  X  ir,"... 
ASWG  #13  X  ^.  X  111".., 
ASWG  #13  X  ^.    X  2" 


Pamt  extra  '.  Barbed  extra 


($88) 

(88) 

(103) 

(103) 

(88) 


($165) 
(165) 
(165) 
(165) 
(165) 


($12) 
(12) 
(12) 
(12) 
(12) 


Length: 

k,  

% 

«._ 

lU-U 

2-2>^ 

2*1-3 

3H.-A  ... 

4t-5 

51k  up 

Note  —Size  exi 

4.  Ring.  Sci 
Nail  Extras  ( 

(50)  Bright 

ASWG  #12^  X  '*,' 
ASWG  #1211  X  'JU" 
ASWG  #12)1  X  '%,■ 
ASWG  #12t  X  »."> 
ASWG  #12)i  X  k.    > 

(51)  Bng 

ASWG  #13  X  >;.•■  X 

ASWG  #13  X  ^    X 
ASWG  #13  X  >;.    X 
ASWG  #1211  X  ^." 
ASWG  #12)1  X  V 
ASWG  #12*,  X  iti" 
ASWG  #12*,  X  V 
ASWG  #12)1  X  ij" 
ASWG  #12)!  X  1.    X 
ASWG  #12«!  X  r.  •  X 
ASWG  #1211  X  t"  X 
ASWG  #14  X  U"  X 

(52)  E/G 

ASWG  #12k,  X  '%," 
ASWG  #12k,  X  <%," 
ASWG  #12li  X   '%,■■ 
ASWG  #12)1  X   '1u" 
ASWG  #13  X  'SL"  X 
ASWG  #13  X  '%."  X 

(53)  E/G 

ASWG  #13  X  >;."x 
ASWG  #13  X  %i"  X 
ASWG  #13  X  )U"  X 

(54)  Bluet 

ASWG  #14)1  X  %,"  > 
ASWG  #14  X  V'  X  ■ 
ASWG  #14  X  »;,"  X  ■ 
ASWG  #13  X  !|."  X  ■ 
ASWG  #13  X  )l."  X  ■ 
ASWG  #1211  X  4,    X 
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Special  Order  Size  Extras  for  Smooth  Shank  Specialty  Nails 

[l/M,T  ) 


Gauge 

4-6* 

7-e)4 

9-10* 

11-11* 

12-12*2 

t3-13» 

t4-14J| 

15-16* 

17-18 

Length: 

% - 

129 
112 
103 
99 
96 
92 
88 
85 
77 
69 

» .„ „_ 

..,^„„... _.„...„... 

146 
136 
130 
123 
115 
111 

158 
152 
146 
138 
130 

177 

r, 

99 
94 
88 
81 

118 

111 

103 

97 

92 

85 



ia 

115 
107 
101 
96 
88 

t „ 

169 

1-U „ 

161 

1  *-1  % 

2-2* .. 

92 
88 
85 
81 
77 

2*,-3 „ _ _ 

85 
81 
77 

3ifc-» _ __ 

4*-5 _ 

5V  up 





■ ....^.^~ 

Note  —Size  extras  determined  from  this  table  appty  only 

0  nems  30-W 

4.  Rj'ng.  Screwed  and  Fluted  Shank 
Nail  Extras  ($/M.T.j. 


Total 
extra 


Size 
extra 


E/G 
extra 


(50)  Bright  Artnular  Thfeaded  Oiywall  Nails 


ASWG  #12^  X  X    X  U-' 



$189    

ASWG  #12*,  X  '%^-  X  !*■■ 

161 

ASWG  #12*  X  '%,-  X  U" 

ASWG  #12<  X  V   X  1' - 



181    

189    .  .. 

ASWG  #12*.  X  »,    X  I*,- 

189  1 

1 

(51)  Bright  Ring  Shar*  Undertay  Nails 


ASWG  #13  X  >;,■■  X  V 

ASWG  #13  K  ^    X  1*" 

ASWG  #13  X  >;,    X  U." 

ASWG  #12K  X  ^,"  X  f.'' 

ASWG  #12*  X  »;.■   X  U" 

ASWG  #12*.  X  *.    X  1- 

ASWG  #1214  X  15,"  X  ir<" _ 

ASWG  #12*  X  *j"  X  1*" 

ASWG  #12*  X  K'  X  in- 

ASWG  #12*  X  i;  •  X  ^\■■ 

ASWG  #1211,  X  H"  X  2" 

ASWG  #14  X  ^,"  X  I" 


S2S0 
246 
222 
189 
189 
189 
189 
189 
189 
189 
177 
361 


_1_ 


(52)  E/G  Annular  Threaded  OywaH  NaHs 


ASWG  #12k,  X  '%,'■  X  1>.  . 
ASWG  #12*.  X  'St.  X  H".. 
ASWG  #12*  X  '%,'•  X  I*".. 
ASWG  #12*  X  "k."  X  1*".. 

ASWG  #13  X  '%,-  X  V 

ASWG  #13  X  '%."  X  \%" 


$292 
292 
285 
284 
353 
325 


(?189) 
(189) 
(182) 
(181) 
(250) 
(222) 


($1031 
(103) 
(103) 
(103) 
(103) 
(103) 


(53)  E/G  Annular  Threade 

1              1 
d  Shank  Nails 

ASWG  #13  I  >;.■•  I  1*" 

$364  1  ($261) 
364  i    (261) 
306  1    (203) 

($103) 
(103) 
(103) 

ASWG  #13  X  \i"  X  U.'     ,,  . 

ASWG  #13  X  Si,"  X?- 

Total    ,    See 
extra       extra 

Blue 
extra 

(54)  BKied  annular  tiraaded  drywall  nan 


ASWG  #12*  X  'V 
ASWG  #12*  X  'V 
ASWG  #12*  X  'V 
ASWG  #12*  X  'H." 


IC." 
1V 
1*" 
IV 


$262  '  ($189)  I  ($73) 

$262  ($189)  ($73) 

$264  ($181)  ($73) 

$264  ($181)  [  ($73) 


(55)  BKied  annual  threaded  underly  naUs 


ASWG  #14*  X  %,"  %  1" 
ASWG  #14  X  *.-  X  1"... 
ASWG  #14  X  ^.-x  U" 
ASWG  #13  X  )|."  X  1"  .. 
ASWG  #13  «  )l."x  UV 
ASWG  #12*  X  *,"  X  ir. 


I 

$442  1  ($369)  I  ($73) 

$434  I  ($361)  1  ($73) 

$426  ($353)  I  ($73) 

$323  !  ($250)  I  ($73) 

$295  {  ($222)  I  ($73) 

S262  ($189)  I  ($73) 


Total        See 
extra       extra 

Blue 
tfxira 

ASWG  #12*j  X  *,-  X  1  *- !    $262     ($189} 

(J73) 

(56)  C  C  annular  threaded  drywa't  latip 

ASWG  #12>,  >    Stu    X  \),- 

ASWG  #12t  X    •%,     X  I*-..™ 

ASWG  #12*  X   '■%.-  X  1*" 

ASWG  #12*  X    '%,■■  X  IV 

ASWG  #13  X   '%,■■  X  1- 
ASWG  #13  X  '%.-  X  ir," 


$215     i$-39l 


215 
207 
207 
276 
276 


(189) 
(181) 
(181) 
(250) 
(250) 


CO, 
I  extra 

($26) 
($26) 
($26) 
($26) 
($26) 
(S26) 


(57)  H/0  annular  inreadeo  snane 

lails 

S580 

565 
435 
407 

($346) 
(331) 
(201) 
(173) 

H/D 
extra 

ASWG  #14  X  *,  ■  X  U" 

ASWG  #14  X  is,     I  M." 

($234) 
(234) 

ASWG  #13  X  1i  •  X  2" _ 

ASWG  #12*  I  'JU"  X  2*" 

(234) 
(234) 

Total 
extra 


Size 

extra 


T  H 
extra 


(58)  Tempered  hardened  steel  nng  shanK  pole  tiam  nails 


ASWG  #7  X  \ 
ASWG  #7  X  ^ 


X  4" 

X  5" 


$327 
$357 


($181) 
(211) 


($146) 
(146) 


(59)  BfKjfi!  arrvi  bcrew  nails  (regular  steel  C-1023) 


ASWG  #12  X  *"x1*-..._ 

ASWG  #12  X  »i-x2- 

ASWG  #  1 1  *•■  X  %,■•  X  2*" 
ASWG  #11  xfxZV.... 
ASWG  #11  x  %,"x2*".... 
ASi>i(G  #10  X  tU"  x  3" 


$177 
173 
160 

lee 

161 
161 


(60)  Boom  'K'vt  V  r.*  -vw-    ,^tm  Slock  0-1030) 

1  I r 


ASWG  f  11*  K  %,-xT'.. 
ASWG  #11*  X  1fx2V 
ASWG  #11  X  %,■  X  2*-.. 


$197  ($169) 
197  ;  (169) 
166  I    (161) 


|<Jl«llS 


(S28) 
(2« 
(26) 


(61)  Bnght  dn»e  scie»  na«i  isnr  s:ock 

C-1040) 

$200 

200 
192 

($1691 
(169) 
(161) 

Grade 
sxn 

ASWG  #11*x  Vx2-._ 

ASWG  #11*  X  H,"  X  2V 

ASWG  #11  X  »,-  X  2*' - 

($31) 
(31) 
(31) 

(62)  C.C  dnve  screw  nails  (legulw  slael  C-1023) 


CO. 

txca 

($177) 

•ika 

ASWG  #12  X  »"  X  1  *  ■ 

($26) 

ASWG#11*x  Vx2". 

195 

(169) 

(26) 

ASWG  #  1 1  *  X  %,■  X  2 *•■ 

195 

(169) 

(26) 

ASWG  #11  X  S,"  X  2V 

187 

(161) 

(26) 

ASWG  #10  X  *."  X  3" 

187 

(161) 

(26) 

ASWG  #9  I  *4-  X  3*" 

187 

(161) 

(26) 

(63)  Tempered  hardened  steel  drive  saew  naUs 


ASWG  #11*  X  %,    X  2>. . 
ASWG  #11  X  li,"  x2*".. 


$312 
305 


($167)  I 
(160)  I 


($146) 

(145) 


(64)  Tempered  hard  steel  dnve  screi*  noormg  nails 


6  d  #11*  X  'i.    X  Z... 

7  d  #11*  X  '\.    x2*" 
8d  #11*x  '*,-   x2*" 


(65)  Bnght  annular  threaded  tnjss  nails 


ASWG  #11  X  %,-  X  1*- 


$172  1 


($172) 


(66)  Tempered  hardened  steel  E/G  screw  s«*ng  naits 


7  d  ASWG  #11*  X  *,■■  x2>.- 

8  d  ASWG  #11*  X  *,    X  2* 


E/Q 


$399 
401 


(67)  Tempered  hardened  steel  tluted  masonry  naUs 


ASWG  #9  X  »,.' 
ASWG  #9  X  *, 


X  1"  . 
I  1*" 


$341 
341 


(5167) 
(169)  1 

f;'45) 

0*5) 

($87) 
(•7) 

($196) 
(196) 

($145) 
(145) 
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(68)  Tempefed  hardened  steel  H/D  gatvanoed  screw  s»dir<g  nails 


$399 
393 

($167) 
(161) 

r 

($145) 
(145) 

H/D  extra 

7  1  ASWG  #  n  ».  «  (,,    X  2V' 

B  r^  A.SWG  #1t  t  «   C,"  X  ?t" 

($87) 
(87) 

Special  Order  Size  Extras  por  Ring.  Screwed  and  Fluted  Shank  Speoalty  Nails 

[i/M  I  ) 


Gauge 

4-6  IJ 

7-614 

9-10li 

11-11 ^ 

12-1214 

13-13ii 

14-14li 

is-ies 

Lengtti 

239 
222 

203 
197 
1B9 
169 
169 

415 
391 
357 
343 
307 

t                                                                                

285 
246 
222 

201 
184 

423 

1-H                                  

181 

189 

383 

IlL     H                                                 ,,     , 

173 

184 

365 

9->«,                                                          T 

169                     177 
163                   169 

pi    T         , 

169 
160 
203 

3^_4                                                               , 

214 
230 

4iup 

Note  —Size  extras  delefrrwied  from  itw  tat>ie  app*y  ooty  lo  items  50-68. 

|FR  Doc.  82-32200  Filed  11-24-82,  8  »5  anl 
BtUJNG  COOe  3510-25-41 


Amendment  of  Initiation  of 
Countervailing  Duty  Investigation; 
Certain  Cart>on  Steei  Pipe  and  Tube 
Products  From  Soutti  Africa 

agency:  International  Trade 

Administration.  Commerce. 

action:  Notice  of  admendment  to  notice 

of  initiation  of  a  countervailing  duty 

determination. 

summary:  On  October  26,  1982.  the 
Department  of  Commerce  issued  a 
notice  of  initiation  of  a  countervailing 
duty  investigation  on  certain  carbon 
steel  pipe  and  tube  from  South  Africa. 
This  notice  was  published  in  the  Federal 
Register  on  October  29, 1982  (47  PR 
49057).  The  section  entitled  "Scope  of 
Investigation"  in  that  notice  needs  to  be 
clarified. 

A  new  "Scope  of  Investigation" 
section  is  published  in  this  notice  which 
replaces  the  entire  "Scope  of 
Investigation"  section  in  the  previous 
notice.  In  addition,  the  person  to  contact 
for  further  information  has  been 
changed. 

Scope  of  Investigation  (Revised) 

For  purposes  of  this  investigation,  the 
term  "certain  carbon  steel  pipe  and  tube 
products"  includes  electric  resistance 
welded  (ERW)  carbon  steel  pipes  and 
tubes  with  walls  not  thinner  than  0.065 
inch  of  circular  cross  section,  and  not 
over  4.5  inches  in  outside  diameter  as 
currently  provided  for  in  items  610.3241 
and  610.3244  of  the  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA): 
and  ERW  cold  rolled  carbon  steel  pipes 
and  tubes  with  walls  not  thinner  than 


0.065  inch  or  not  exceeding  0.1  inch,  of 
any  circular  cross-sectional  diameter  as 
currently  provided  for  in  item  610.3227 
of  the  TSUSA;  and  ERW  carbon  steel 
pipes  and  tubes  of  any  square  of 
rectangular  dimension  with  a  wall 
thickness  not  less  than  0.156  inch,  as 
currently  provided  for  in  item  610.3955 
of  TSUSA:  and  ERW  carbon  steel  pipes 
and  tubes,  not  suitable  for  use  in  the 
manufacture  of  ball  or  roller  bearings,  of 
any  square  or  rectangular  dimension  as 
currently  provided  for  in  item  610.4975 
of  the  TSUSA. 

Excluded  from  this  investigation  are 
ERW  carbon  steel  pipes  and  tubes 
suitable  for  use  m  boilers,  superheaters, 
heat  exchangers,  condensers,  feedwater 
heaters,  or  bail  or  roller  bearings,  or 
conforming  to  A.P.I,  specifications  for  oil 
well  tubing  and  casing,  or  cold  drawn 
pipes  and  tubes,  or  ERW  carbon  steel 
pipes  and  tubes  imported  with 
couplings. 

EFFECTIVE  DATE:  November  26, 1982, 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  K.  Morrison.  Office  of 
Investigations,  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  A,venue.  NW., 
Washington,  DC.  20230,  Telephone: 
(202)  377-3965, 

Dated:  November  19,  1982, 
Gary  N.  Horlick, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc  82-32412  Filed  ll-24-«2^  B;45  ami 
BIU-INQ  COOE  3510-25-M 


Initiation  of  Countervailing  Duty 
Investigation  Anhydrous  and  Aqua 
Ammonia  From  Mexico 

AGENCY:  International  Trade 

Administration,  Commerce. 

ACTION:  Initiation  of  countervailing  duty 

investigation. 

SUMMARY:  On  the  basis  of  a  petition 
filed  with  the  U.S.  Department  of 
Commerce,  we  are  initiating  a 
countervailing  duty  investigation  to 
determine  whether  manufacturers, 
producers,  or  exporters  in  Mexico  of 
anhydrous  and  aqua  ammonia  receive 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  the 
countervailing  duty  law.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  on 
or  before  January  21, 1983, 
EFFECTIVE  DATE:  November  26, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  M,  Davies,  Office  of  Investigations, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
D,C.  20230;  telephone  (202)  377-3174, 
SUPPLEMENTARY  INFORMATION: 

Petition 

On  October  28, 1982,  we  received  a 
petition  from  counsel  on  behalf  of  the 
U.S.  industry  producing  anhydrous  and 
aqua  ammonia.  In  compliance  with  the 
filing  requirements  of  §355,26  of  the 
Commerce  Regulations  (19  CFR  355,26), 
the  petition  alleges  that  manufacturers, 
producers,  or  exporters  in  Mexico  of 
anhydrous  and  aqua  ammonia  receive, 
directly  or  indirectly,  bounties  or  grants 
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within  the  meaning  of  section  303  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 

Mexico  is  not  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  and  therefore 
section  303  of  the  Act  applies  to  this 
investigation.  Under  this  section,  since 
certain  of  the  merchandise  being 
investigated  is  dutiable,  the  domestic 
industry  is  not  required  to  allege  that, 
and  the  U.S.  International  Trade 
Commission  (ITC)  is  not  required  to 
determine  whether,  imports  of  this 
product  cause  or  threaten  material 
injury  to  a  U.S.  industry.  Similarly,  with 
respect  to  the  merchandise  which  is 
nondutiable,  no  injury  determination  is 
required  by  the  ITC  because  there  are 
no  "international  obligations"  within  the 
meaning  of  section  303(a)(2)  of  the  Act 
which  require  such  a  determination  for 
nondutiable  merchandise  from  Mexico. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  a  petition  sets 
forth  the  allegations  necessary  for  the 
initiation  of  a  countervailing  duty 
investigation  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on 
anhydrous  and  aqua  ammonia,  and  we 
have  found  that  the  petition 'meets  these 
requirements. 

Therefore,  we  are  initiating  a 
countervailing  duty  investigation  to 
determine  whether  manufacturers, 
producers,  or  exporters  in  Mexico  of 
anhydrous  and  aqua  ammonia,  as 
described  in  the  "Scope  of  the 
Investigation"  section  of  this  notice, 
receive  bounties  or  grants.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  by 
January  21,  1983. 

Scope  of  the  Investigation 

Anhydrous  and  aqua  ammonia 
covered  in  this  investigation  are  used  in 
the  United  States  primarily  for 
production  of  fertilizers  and  to  a  lesser 
extent  for  production  of  explosives, 
fibers,  plastics,  and  other  petrochemical 
products. 

Anhydrous  ammonia  used  chiefly  for 
fertilizers  or  as  an  ingredient  in  the 
manufacture  of  fertilizers  is  imported 
duty-free  under  item  480.6540  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA).  Liquid  anhydrous 
ammonia  imported  under  TSUSA  item 
417.2200  is  dutiable  but  can  be  imported 
duty-free  from  qualified  countries  under 
the  Generalized  System  of  Preferences 
(GSP).  Imports  of  liquid  anhydrous 
ammonia  from  Mexico  were  duty-free 
under  GSP  until  April  1982.  when  such 


imports  were  taken  off  GSP  and  made 
dutiable. 

Aqua  ammonia  used  chiefly  for 
fertilizers  or  as  an  ingredient  in  the 
manufacture  of  fertilizers  is  imported 
duty-free  under  TSUSA  item  480.6560,  a 
general  category  which  covers 
nitrogenous  fertilizers  and  fertilizer 
materials  not  specifically  provided  for  in 
the  TSUSA.  Imports  of  aqua  ammonia 
used  for  purposes  other  than  fertilizers 
are  dutiable  under  TSUSA  item  417.2000. 

Allegations  of  Bounties  or  Grants 

The  petition  alleges  that 
manufacturers,  producers,  or  exporters 
in  Mexico  of  anhydrous  and  aqua 
ammonia  receive  the  following  benefits 
which  constitute  bounties  or  grants; 
preferential  prices  on  natural  gas  used 
to  manufacture  ammonia;  preferential 
investment  incentives  in  priority 
regions:  preferential  benefits  from 
government  ownership  of  the  ammonia 
industry;  preferential  federal  and  state 
tax  incentives;  preferential  financing; 
government-financed  technology 
development;  government  financed 
industrial  promotion;  preferential  vessel, 
freight,  terminal,  and  insurance  benefits; 
internal  transportation  benefits; 
preferential  rates  on  commercial  risk 
insurance;  preferential  credits  for  export 
production;  free  export  marketing 
promotion;  import  duty  rebates  on 
equipment  used  in  export  production: 
and  a  discriminatory  dual  exchange  rate 
system. 

A  specific  allpgati'^n  in  the  petition 
concerns  federal  tax  incentives  received 
by  the  ammonia  iniiustry  under  the 
export  tax  certificate  program  known  as 
Certificado  de  Devolucion  de  Impuesto 
(CEDI).  The  government  of  Mexico 
notified  us  that  as  of  August  25.  1982,  it 
has  discontinued  the  eligibility  nf 
products  for  the  CEDI  program. 
However,  since  the  CEDI  program  has 
not  been  eliminated,  we  are  including  it 
as  part  of  our  investigation  to  determine 
whether  manufacturers,  producers,  or 
exporters  in  Mexico  of  anydrous  and 
aqua  ammonia  in  fact  receive  benefits 
under  this  program. 
Gary  N.  Hortick, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

November  17. 1982. 

|FR  Dnc  b:-32421  Fliii  n-;4-e;  845  am| 

BILLING  CODE  3StO-2&-M 


Industrial  Nitrocellulose  From  France; 
Postponement  of  Preliminary 
Antidumping  Determination 

agency:  International  Trade 
Administration,  Commerce. 


ACTION:  Postponement  of  Preliminary 
Antidumping  Determination. 

summary:  The  preliminary 

determination  of  industnal 
nitrocellulose  from  France  is  being 
postponed,  and  we  intend  lo  issue  it  not 
later  than  December  23.  19H2. 
EFFECTIVE  DATE:  November  26.  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stuart  Keitz  or  Betty  H   Laxague.  Office 
of  Investigations.  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  ]4ih  Street 
and  Constitution  .Avenue  ,\W.. 
Washington,  DC  20230  Telephone;  (202) 
377-1769/3601. 

SUPPLEMENTARY  INFORMATION:  On  Jul\ 
28.  1982,  we  announced  our  initiation  of 
an  antidumping  investigdtion  to 
df'termine  whether  industnal 
nitrocellulose  from  France  is  being,  or  is 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  the  antidumping  law  |47  FR  32557). 
The  notice  stated  that  we  would  issue  a 
preliminary  determination  by  December 
9.  1982. 

.As  detailed  in  the  notice  of  initiation 
of  the  antidumping  investigation,  the 
petition  alleges  that  imports  from  France 
of  industrial  nitrocellulose  are  bemg,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  Because  of  the 
number  and  complexity  of  the 
adjustments  to  be  considered,  we 
believe  that  this  case  is  extraordinarily 
complicated  in  accordance  with  section 
733(c)(l)(B)of  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  and  additional  time 
IS  necessary  to  make  the  preliminary 
determination.  We  intend  to  issue  a 
preliminary  determination  not  later  than 
December  23,  1982. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act. 
Gary  N.  Horlick. 

Deputy  Assistant  Secretary  for  Import 
A  dministration. 
November  19, 1982. 

|FR  Dos..  82-32423  Filed  11-24-82:  8:43  ami 
BILLING  COOC  3S10-2S-M 


Industrial  Nitrocellulose  From  France; 
Postponement  of  Preliminary 
Countervailing  Duty  Determination 

agency:  International  Trade 
Administration.  Commerce. 
ACTION:  Postponement  of  Preliminary 
Countervailing  Duty  Determination. 

summary:  The  preliminary 
determination  of  industrial 
nitrocellulose  from  France  is  being 
postponed,  and  we  intend  to  issue  it  not 
later  than  December  22.  1982. 


53442 


Fedenl  Regialer  /  Vol.  47,  No.  228  /  Friday.  Novonber  28.  1962  /  Notices 


EFFECTIVE  DATE  November  26. 1962. 

FOfl  FURTHER  INFORMATION  COffTACT: 

Gary  Taverman.  Office  of 
Investigations,  Import  Administration, 
U.S.  Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW..  Washington. 
D.C.  20230,  telephone:  (2Q2J  377-0161. 

SUPPLEMENTARY  INFORMATIOM:  On 

October  4. 1982,  we  announced  our 
initiation  of  a  countervailing  duty 
investigation  to  determine  whether  the 
government  of  France  is  giving  its 
producers,  manufacturers,  or  exporters 
of  industrial  nitrocellulose  certain 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  the 
countervailing  duty  law  ^47  FR  44807). 
The  notice  stated  that  we  would  issue  a 
preliminary  determination  by  December 
8, 1982. 

As  detailed  in  the  notice  of  initiation 
of  the  countervailing  duty  investigation, 
the  petition  alleges  several  subsidy 
programs  that  the  goverrunent  of  France 
provides  to  producers  and  exporters  of 
industrial  nitrocellulose,  including 
preferential  financing,  equity 
investments,  operating  and  equipment 
subsidies,  and  subsidies  on  labor. 
energy,  and  other  inputs.  Some  of  these 
programs  have  never  been  investigated 
before  by  the  Department  of  Commerce. 
We  have  determined  that  the 
government  of  France  and  the  other 
parties  concerned  are  cooperating  and 
that  additional  time  is  necessary 
because  of  the  number  and  complexity 
of  the  alleged  subsidy  practices,  the 
novelty  of  the  issues  presented,  and  the 
need  to  determine  the  extent  to  which 
the  alleged  subsidy  programs  are  used 
by  French  manufacturers,  producers, 
and  exporters.  For  these  reasons  we 
determine  that  this  case  is 
extraordinarily  complicated  in 
accordance  with  section  703(c)(1)(B)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act),  and  we  intend  to  issue  a 
preliminary  determination  not  later  than 
December  22,  1982. 

This  notice  is  published  pursuant  to 
section  703(c)(2)  of  the  Act. 
Gary  N.  HorLck. 

Deputy  Assistant  Secretary  for  Import 
Administratior^. 

November  19,  1982. 

|FR  Doc.  82-32424  Filed  11-24-82:  845  dm| 
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Po<ychloroprene  Rubber  Frofn  Japan; 
Prsllminary  Results  of  AdmMstrstivs 
Review  of  Antidumping  Rnding 

AQENCY:  International  Trade 
Administration.  Commerce. 


action:  Notice  of  Preliminary  Results  (rf 

Administrative  Review  of  Antidumping 
Finding. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  polychloroprene 
rubber  from  Japan.  The  review  covers 
three  of  the  five  known  manufacturers 
and /or  exporters  of  this  merchandise  to 
the  United  States  and  the  period 
December  1,  1980  through  November  30, 
1981.  There  were  no  known  shipments  to 
the  United  States  by  these  three  firms 
during  the  period  and  there  are  no 
known  unliquidated  entries  for  the 
period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  require  cash  deposits  of 
estimated  antidumping  duties  equal  to 
the  margins  calculated  on  the  last 
known  shipments.  Interested  parties  are 
invited  to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  November  26. 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  N.  DuBois  or  Susan  Crawford, 
Office  of  Compliance,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington,  D.C.  20230. 
telephone;  (202)  377-3601. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  6. 1982.  the  Department  of 

Commerce  ("the  Department") 
published  in  the  Federal  Register  (47  FR 
14746)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  polychloroprene 
rubber  from  japan  (38  FR  35393. 
December  6. 1973)  and  announced  its 
intent  to  conduct  the  next  administrative 
review  by  the  end  of  December  1962.  As 
required  by  section  751  of  the  Tariff  Act 
of  1930  ("the  Tanff  Act"),  the 
Department  has  now  conducted  that 
administrative  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  polychloroprene  rubber,  an 
oil  resistant  synthetic  rubber  also 
known  as  polymerized  chlorobutadiene 
or  neoprene,  currently  classifiable  under 
items  446.1521  and  446.2000  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA). 

The  Department  knows  of  five 
manufacturers  and/or  exporters  of 
Japanese  polychloroprene  rubber  to  the 
United  States.  The  review  covers  three 
of  the  five  firms  and  the  period 
December  1,  1980  through  November  30. 
1981.  There  were  no  known  shipments  to 
the  United  States  by  these  three  firms 


during  the  period  and  there  are  no 
known  unliquidated  entries  for  the 

period. 

As  part  of  the  last  administrative 
review  of  this  case  the  Department 
covered  shipments  manufactured  by 
Denki  and  exported  by  Hoei  Sangyo. 
Recendy  we  learned  that  there  are 
unliquidated  entries  of  this  merchandise 
exported  by  Hoei  Sangyo  and 
manufactured  by  firms  other  than  Denki. 
The  Department  is  deferring 
consideration  of  those  shipments  unbl  a 
subsequent  review. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  for  the 
period  December  1, 1980  through 
November  30. 1981.  the  following 

margins  exist: 


Manutacturef /Exporter 

Deotu... .._ 

Suzugo  Cofporation 

Oenki/Hoei  Sangyo    ». 

'No  shipmants  durmg  the  pariod. 


Margm 

•ss% 

•55% 


Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  The 
Department  will  publish  the  final  results 
of  the  administrative  review  including 
the  results  of  its  analysis  of  any  such 
comments  or  bearing. 

Further,  as  provided  for  in  §  353.48(b) 
of  the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margins  shall  be 
required  on  all  shipments  of  Japanese 
polychloroprene  rubber  from  these  three 
firms  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review.  For 
the  2  firms  not  covered  by  this  or  a  prior 
review,  Toyo  Soda  and  Showa 
Neoprene,  the  cash  deposit  rate  shall  be 
55%,  the  rate  calculated  during  the 
original  fair  value  investigation.  These 
deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  ie75{a)(l)) 


and  §  353.f 
Regulation 
Gary  N.  Hoi 

Deputy  Assi 
Administrat 
November  2 
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and  §  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 
Gary  N.  Horlick. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

November  22, 1982. 

|FR  Doc  82-32422  Filed  11-24-82;  8:45  amj 
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Preliminary  Affirmative  Countervailing 
Duty  Determination  Yarns  of 
Polyproplyene  Fibers  From  Mexico 

AGENCY:  International  Trade 
Administration,  Commerce. 

ACTION:  Preliminary  Affirmative 
Countervailing  Duty  Determination. 

SUMMARY:  We  preliminarily  determine 
that  certain  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Mexico  of  yams  of 
polypropylene  fibers,  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice.  The  estimated  net  bounty  or 
grant  is  11.87  percent  ad  valorem. 
Therefore,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  the  product  subject  to 
this  determination  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  and  to  require  a  cash 
deposit  or  the  posting  of  a  bond  on 
yams  of  polypropylene  fibers  in  the 
amount  equal  to  the  estimated  net 
bounty  or  grant.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  February  2, 1983. 

EFFECTIVE  DATE:  November  26, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

G.  Leon  McNeill,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  N.W., 
Washington.  D.C.  20230.  telephone:  (202) 
377-1273. 

SUPPLEMENTARY  INFORMATION:  . 
Preliminary  Determination 

Based  on  our  investigation,  we 
preliminarily  determine  that  there  is 
reason  to  believe  or  suspect  that  the 
government  of  Mexico  provides  certain 
benefits  which  constitute  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  to  manufacturers,  producers, 
or  exporters  in  Mexico  of  yams  of 
polypropylene  fibers  as  described  in  the 
"Scope  of  Investigation"  section  of  this 
notice. 

We  estimate  the  net  bounty  or  grant 
to  be  11.87  percent  ad  valorem. 


Case  History 

On  August  26, 1982,  we  received  a 
petition  from  Quaker  Textile 
Corporation  of  Fall  River, 
Massachusetts,  on  behalf  of  the  U.S. 
industry  producing  yams  of 
polypropylene  fibers.  The  petition 
alleged  that  certain  benefits  which 
constitute  bounties  or  grants  within  the 
meaning  of  section  303  of  the  Act  are 
being  provided,  directly  or  indirectly,  to 
the  manufacturers,  producers,  or 
exporters  of  yams  of  polypropylene 
fibers  m  Mexico. 

Since  Mexico  is  not  a  "country  under 
the  Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  ar..i  the  yarns 
of  polypropylene  fibers  are  dutiable,  the 
domestic  industry  is  not  required  to 
allege  that,  and  the  U.S.  International 
Trade  Commission  is  not  required  to 
determine  whether,  imports  of  this 
product  cause  or  threaten  material 
injury  to  the  U.S.  industry  in  question. 
We  found  the  petition  to  contain 
sufficient  grounds  upon  which  to  initiate 
a  countervailing  duty  investigation,  and 
on  September  21, 1982,  we  initiated  our 
investigation  (47  PR  41609). 

We  presented  a  questionnaire 
concerning  the  allegations  to  the 
government  of  Mexico  at  its  embassy  in 
Washington,  DXl.  On  November  1, 1982. 
we  received  a  partial  response  to  the 
questionnaire.  In  that  response, 
information  was  not  provided  in  regard 
to  the  Certificates  of  Fiscal  Promotion 
(CEPROFl)  and  the  Funds  for  the 
Promotion  of  Exports  of  Mexican 
Manufactured  Products  (FOMEX)  pre- 
export  financing  programs. 

On  November  18. 1982.  one  day  prior 
to  the  date  of  this  preliminary 
determination,  the  government  of 
Mexico  provided  a  supplemental 
response  conceming  the  CEPROFl  and 
pre-export  financing  FOMEX  programs. 
However,  we  did  not  receive  this 
information  in  sufficient  time  to  allow 
proper  evaluation  and  analysis  of  the 
data  for  inclusion  in  this  preliminary 
determination.  Therefore,  this 
information  has  been  disregarded  for 
purposes  of  the  preliminary 
determination.  We  will  consider  the 
information  for  our  final  determination. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  yarns  of  polypropylene 
fibers  from  Mexico.  The  imported 
merchandise  is  currently  provided  for  in 
items  310.0214.  310.1114,  310.5015, 
310.5051,  310.6029.  310.6038  and  310.8000 
of  the  Tariff  Schedules  of  the  United 
States  Annotated.  Yams  of 
polypropylene  fibers  are  used  primarily 
in  the  manufacture  of  fabrics, 


particularly  those  for  upholstery.  The 
major  industrial  raw  materials  for  these 
yams  are  man-made  fibers  of  staple, 
continuous  filament  and  bulked 
continuous  filament  made  from 
polypropylene  resin. 

Industrias  Polifil,  S.A.  de  C.V  is  the 
only  known  producer  and  exporter  of 
yams  of  polypropylene  fibers  in  Mexico. 
The  period  for  which  we  are  measunng 
subsidization  is  the  first  half  of  1982. 

Analysis  of  Programs 

Based  upon  our  analysis  to  date  of  the 
petition  and  the  November  1.  1982. 
response  to  our  questionnaire,  we 
preliminarily  determine  the  following: 

/  Programs  Preliminarily  Determined 
To  Confer  Bounties  or  Grants 

We  preliminarily  determine  that 
bounties  or  grants  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Mexico  of  yarns  of  polypropy  lene 
fibers  under  the  programs  listed  bfilow. 

A.  The  CEPROFl  Program.  In  1979,  the 
go\  ernment  of  Mexico  introduced  a 
four-year  National  Industrial 
Development  Plan  (,\lDPl  which  spells 
out  broad  economic  goals  for  the 
country.  Tax  credits,  which  are  called 
Certificates  of  Fiscal  Promotion 
(CEPROFl),  are  used  to  promote  the 
-N'lDP  goals,  which  include  increased 
employment,  regional  decentralization, 
industrial  development,  the  promotion  of 
small  and  medium-sized  firms,  and  the 
promotion  of  exports 

CEPROF"]  certificates  are  non- 
transferable tax  certificates  of  a  set 
value  which  may  be  used  for  a  five-year 
period  to  pay  various  federal  taxes. 
CEPROFl  certificates  are  granted  for 
carrying  out  investments  in  "priority" 
industrial  activities  The  amount  of  the 
CEPROFl  is  based  upon  the  location  of 
the  activity,  the  number  of  jobs 
generated,  the  value  of  the  investments 
m  new  plant  and  equipment,  or  the 
\aiue  of  the  purcnase  of  capital  goods 
produced  in  .Mexico. 

In  our  questionnaire  presented  on 
September  22.  1982,  we  asked  for 
information  concerning  CEPROFl 
certificates.  The  government  of  Mexico, 
however,  did  not  respond  to  our 
questions  on  this  program  in  its 
submission  of  November  1.  1982. 
Although  the  government  provided  a 
response  on  the  CEPROFl  program  on 
.November  18,  1982.  the  information  was 
not  received  in  sufficient -time  for 
inclusion  in  this  preliminary 
determination.  Accordingly,  on  the  basis 
of  the  best  information  available,  we 
preliminarily  determine  the  estimated 
net  bounty  or  grant  conferred  by  this 
program  to  be  4,91  percent  cjri  valorem- 
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This  is  the  rate  detennined  far  the 
CEPROFI  program  in  the  Polypropylene 
Film  from  Mexico  prelnninary 
affirmative  countervailing  duty 
determination  of  September  23, 1982  [47 
FR  42015). 

B.  Preferential  Financing  Progmms. 
We  preliminarily  determine  that 
bounties  or  grants  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Mexico  of  yarns  <rf  polypropylene 
fibers  under  preferential  pre-export  and 
export  financing  programs.  FOKfEX  is  a 
trust  established  by  the  government  of 
Mexico  to  promote  the  manofacture  and 
sale  of  exported  products.  The  fund  is 
administered  by  the  Mexican  Treasury  * 
Department,  with  the  Bank  of  Mexico 
acting  as  the  trustee.  The  Bank  of 
Mexico  administers  the  financing  of 
FOMEX  loans  through  financial 
institutions  which  establish  contracts  for 
lines  of  credit  with  manufacturers  and 
exporters. 

In  order  for  a  company  to  be  eligible 
for  FOMEX  financing  for  exports,  the 
following  requirement*  must  be  met  (1) 
The  product  to  be  manufactured  must  be 
included  on  a  list  made  public  by 
FOMEX;  (2)  the  articles  to  be  exported 
must  have  a  minimum  of  30  percent 
national  content  in  direct  production 
costs;  (3)  loans  granted  for  pre-export 
financing  must  be  in  Mexican  currency, 
while  loans  for  export  sales  are 
established  in  U.S.  dollars  or  any  other 
foreign  currency  acceptable  to  the  Bank 
of  Mexico;  and  (4)  the  exporter  must 
carry  insurance  against  commercial 
risks  to  the  extent  erf  the  export  loans. 
The  maximnm  annual  interest  rate  that 
credit  institntiana  may  charge  borrowers 
for  FOMEX  pre-export  fnwndng  is  8 
percent  in  Mexican  peaoa.  and  the 
maximum  annual  interest  rate  for 
FOMEX  export  financing  is  B  percent  in 
the  currency  of  the  conntry  of 
imp<xtatkin. 

1.  F(M4EX  Pn-export  Financing 
Program.  The  government  of  Mexico's 
response  of  November  1. 1962.  states 
that  Indnstrias  Pobfil  S.A.  de  CV. 
received  export  financing  kians.  but  did 
not  include  infonnatian  ixnceming  the 
number  and  amoont  erf  FC^ifEX  pre- 
export  financing  loans  received  by  this 
company.  Although  information  on 
FOMEX  pre-export  loans  was  submitted 
to  the  Dcrpartraent  on  November  la, 
1982,  it  was  not  received  in  sufficient 
time  for  inclusion  in  this  preliminary 
determination.  Accordingly,  on  the  basis 
of  the  best  infdirmation  available,  we 
preliminarily  determine  the  estimated 
net  bounty  or  grant  conferred  by  the 
FOMEX  pre-export  financing  program  to 
be  4.76  percent  ad  valorem.  This  is  the 
rate  for  the  FOMEX  pre-export  financing 


program  determined  in  the  Pectin  from 
Mexico  preliminary  affirmative 
countervailing  duty  determination  of 
September  17. 1982  (47  FR  42014). 

2.  FOMEX  Export  Financing  Program. 
The  government  of  Mexico's  response 
states  that  Indusfrias  Polifil  S.A.  de  CV. 
received  export  financing  FOMEX  loans 
at  6  percent  interest.  We  prelhninarily 
find  this  program  to  be  Qountervailable 
and  determine  the  rate  of  2.20  percent 
ad  valorem  as  the  benefit  for  the 
FOMEX  export  financing  program. 

We  used  as  a  benchmark  for  the 
commercial  rate  of  interest  in  Mexico 
the  national  average  rate  for 
comparable  short-term  dollar- 
denominated  loans.  During  the  first  six 
months  of  1982.  we  preliminarily 
determined  that  comparable  dollar- 
denominated  loans  were  available  at 
18.03  percent.  This  rate  was  determined 
from  information  supplied  by  the 
Federal  Reserve  Board.  To  arrive  at  the 
2.20  percent  ad  valorem  rate,  we 
computed  the  difference  in  interest  rates 
between  the  FOMEX  export  loans 
received  by  Industrias  Polifil,  S.A-  de 
CV.  during  the  period  January  1, 19B2 
through  lune  30. 1982,  and  the 
benchmark  commercial  rate  of  interest. 
We  then  allocated  this  amount  over  the 
value  of  exports  to  the  U.S.  of  yams  of 
polypropylene  fibers  during  the  same 
period  for  which  export  financing  loans 
were  obtained. 

Combining  the  2.20  percent  ad 
valorem  benefit  rate  for  export  financing 
with  the  4.78  percent  od  valorem  benefit 
rate  for  loans  granted  for  pre-exports. 
we  calculate  a  total  bounty  or  grant 
under  the  FOMEX  program  of  6.96 
percent  ad  valorem. 

II.  Program  Preliminarily  Determined 
To  Be  Suspended  and  Not  Used 

Recently 

We  preliminarily  determine  that  the 
Certificado  de  Devoiucion  de  Impuesto 
(CEDI)  program  which  was  described  in 
the  notice  of  "Initiation  of 
Countervailing  Duty  investigation"  is 
countervailable.  Because  the  CEDI 
program  has  been  suspended,  the 
Department  preliniinarily  determines 
that  it  is  not  being  used.  If  this  program 
were  to  be  reactivated,  the  Department 
would  review  its  application  to 
respondent  in  any  annual  review  midcr 
section  751  of  the  Act  should  this 
investigation  result  in  issuance  of  • 
countervailing  duty  order. 

The  CEIM  is  a  tax  certificate  issued  by 
the  government  of  Mexico  in  an  amoont 
equal  to  a  percentage  of  the  fjKb.  vahie 
of  the  exported  merchandise  or.  if 
national  insurance  and  transportatiaa 
are  utilized,  a  percentage  of  the  ci.f. 
value  of  the  exported  product.  The 


Secretary  of  Commerce  of  Mexico  is 
responsible  for  setting  the  CEDI  rate, 
which  is  not  published.  Exporters  are 
required  to  apply  for  each  (JtUl  by 
providing  to  the  Mmistry  of  Commerce 
(SECOM)  documentation  with  respect  to 
each  individual  shipment  of  qualifying 
exports.  SECOM  processes  the 
application  and,  on  approval,  instructs 
the  Ministry  of  Treasury  to  issue  the 
CEDIs  in  the  amount  specified.  The 
CEDIs  are  non-transferable  and  may  be 
applied  against  a  wide  range  of  federal 
tax  liabilities  (including  payroll  taxes, 
value  added  taxes,  federal  income  taxes 
and  import  duties)  over  a  period  of  five 
years  from  the  date  of  issuance. 

The  government  of  Mexico's  response 
gives  us  no  information  on  use  of  this 
program  during  the  first  half  of  1982.  It 
only  states  that  it  discontinued  the 
eligibility  of  the  products  under 
investigation  for  CEDI  tax  rebates  by  an 
Executive  Order  published  on  August  25. 
1982,  in  the  Diario  Official  de  la 
Federacion  (Official  Gazette).  The  order 
abrogates  prior  Executive  Orders  which 
contained  the  lists  of  products  eligible  to 
receive  CEDI  certificates. 
Discontinuance  of  the  eligibility  to  apply 
for  the  CEDI  was  effective  one  day  after 
publication  of  the  Executive  Order  in  the 
Official  Gazette. 

Although  we  believe  that  exporters  of 
the  merchandise  under  investigation 
received  benefits  under  the  CEDI 
program  during  the  first  half  of  1982  the 
CEDIs  ceased  to  be  available  after 
August  25, 19B2.  We  are  assuming,  as  we 
did  in  our  final  affirmative 
countervailing  duty  determination  on 
the  Mexican  Ceramic  Tile  from  Mexico 
(47  FR  20012J.  that  all  CEDI  certificates 
were  used  on  a  current  basis.  Therefore, 
merchandise  that  was  accorded  benefits 
under  this  program  is  not  likely  to  enter 
the  United  States  on  or  after  the  date  of 
this  preliminary  determination. 

VerificatioB 

In  accordance  with  section  77B(a)  of 
the  Act.  we  will  verify  all  the 
information  used  in  making  our  final 
determination. 

Suspension  of  Liquidation 

In  accordance  with  section  703  of  the 
Act,  we  are  directing  the  U.&  Customs  . 
Service  to  sospend  liquidation  of  all 
entries  of  yams  of  polypropylene  fibers 
from  Mexico  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  trf 
publication  of  this  notice  in  lite  Federal 
Register,  and  to  require  a  cash  deposit 
or  the  posting  of  a  bond,  for  each  sudi 
entry  of  the  merchandise  in  the  amount 
of  11.87  percent  ad  valorem. 
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This  suspension  will  remain  in  effect 
until  further  notice. 

Public  Comment 

In  accordance  with  section  355.35  of 
the  Commerce  Department  Regulations, 
if  requested,  we  will  hold  a  pubhc 
hearing  to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  at  10  a.m.  on 
December  20,  1982.  at  the  U.S. 
Department  of  Commerce.  Room  D.  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Deputy 
Assistant  Secretary  for  Import 
Administration.  Room  3099B,  at  the 
above  address  writhin  10  days  of  this 
notice's  publication.  Requests  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number.  (2]  the  number  of 
participants:  (3)  the  reason  for  attending: 
and  (4)  a  list  of  the  issues  to  be 
discussed.  In  addition,  prehearing  briefs 
must  be  submitted  to  the  Deputy 
Assistant  Secretary  by  December  13, 
1982.  Oral  presentations  will  be  limited 
to  issues  raised  in  the  briefs.  All  written 
views  should  be  filed  in  accordance 
with  19  CFR  355.34  within  30  days  of  this 
notice's  publication,  at  the  above 
address  and  in  at  least  10  copies. 
Gary  N.  HorKck. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

November  19,  1982. 

|KR  Doc.  S2-32420  Filed  11-24-82.  8-45  am| 
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National  Telecommunications  and 
Information  Administration 

Public  Telecommunications  Facilities 
Program;  Closing  Date  for 
Applications 

AGENCY:  National  Telecommunications 
and  Information  Administration, 
Commerce. 

action:  Public  Telecommunications 
Facihties  Program;  Notice  of  Closing 
Date  for  Applications. 


summary:  The  National 
Telecommunications  and  Information 
Administration  (NTIA).  U.S.  Department 
of  Commerce,  is  inviting  applications  for 
planning  and  construction  grants  for 
public  telecommunications  facilities 
under  the  Public  Telecommunications 
Facilities  Program  (PTFP)  of  NTIA.  At 
the  present  time,  NTIA  expects  the  total 
amount  of  funds  available  for  grants 
under  the  PTFP  will  be  $15,000,000. 
Applicants  for  grants  under  PTFP  must 
file  their  applications  on  or  before 
February  28, 1983.  NTIA  anticipates 


making  grant  awards  in  early  September 
1983. 

AUTHORmf:  The  Public 

Telecommunications  Financing  Act  of 
1978,  47  U.S.C.  390,  et  seq.  [Act],  as 
amended  by  the  Public  Broadcasting 
Amendments  of  1981,  Pub.  L  No.  97-35 
[1981  Amendments]. 

FOR  FURTHER  tNFOflMATION  CONTACT: 

Persons  desiring  further  information 
should  contact  John  }.  O'Neill.  Acting 
Program  Director,  FTFP/ NTIA /DOC. 
Room  4625.  Washington,  D.C.  20230. 
Telephone  (202)  377-5802. 

SUPPLEMENTARY  INFORMATION: 

I.  Program  Goals. 

The  goals  of  this  program,  as  stated  in 
section  390  of  the  Act,  are: 

[T]o  assist,  through  matchinj!  grants,  in  the 
planning  and  construction  of  public 
telecommunications  facihties  in  order  Id 
achieve  the  following  objectives:  (ij  Extend 
delivery  of  public  telecommunicafioius 
services  to  as  many  citizens  of  the  United 
States  as  possible  by  the  most  efficient  and 
economical  means,  including  the  use  of 
broadcast  and  nonbroadcast  technologies;  (2) 
increase  public  telecommunications  services 
and  facilities  available  to.  operated  by,  and 
owned  by  minorities  and  women:  and  (3) 
strengthen  the  capability  of  existing  public 
television  and  radio  stations  to  provide 
public  telecommunications  services  to  the 
public. 

To  accomplish  these  goals  NTIA  has 
adopted  a  list  of  pnonties  which  NTI.^ 
is  publishing  as  Appendix  A  to  the  PTFP 
Final  Rules. 

II  Closing  Date. 

Pursuant  to  §  2301.10  of  the  FTFP 
Final  Rules,  the  Administrator  of  NTIA 
hereby  establishes  the  closing  date  for 
the  filing  of  applications  for  grants 
under  the  PTFP.  The  closing  date 
selected  for  the  submission  of 
applications  is  February  28, 1983. 

III.  Eligibility. 

To  be  eligible  to  apply  for  or  receive  a 
grant  under  the  PTFP,  an  applicant  must 
be:  (A)  A  public  broadcast  station;  (B)  a 
noncommercial  telecommunications 
entity;  (C)  a  system  of  public 
telecommunications  entities;  (D)  a 
nonprofit  foundation,  corporation, 
institution,  or  association  organized 
primarily  for  educational  or  cultural 
purposes;  or  (E)  a  State  or  local 
government,  or  a  political  or  special 
purpose  subdivision  of  a  State. 

IV,  Application  Forms  and  Regulations. 

To  apply  for  a  PTFP  grant,  an 
applicant  must  file  a  timely  and 
complete  application  on  a  current  form 


approved  by  the  Agency.*  All  persons 
and  organizations  on  the  PTFP's  mailing 
list  will  receive  a  copy  of  the  current 
application  form  and  the  Final  Rules 
shortly.  Those  not  on  the  mailing  list 
may  obtain  copies  by  contacting  the 
ITFP  at  the  address  above. 

.NTlAs  Final  Rules  for  the  PTFP, 
which  will  govern  the  1983  grant 
competition,  are  being  published 
simultaneously  with  this  Notice. 
FVospeclive  applicants  should  read  the 
Final  Rules  carefully  before  submitting 
applications.  Applicants,  whose 
applications  for  funding  in  fiscal  year 
1982  had  been  deferred,  will  receive 
pertinet  PTFP  materials  and  instructions 
for  requesting  reactivation  of  their 
application. 

Applicants  should  note  that  they  must 
comply  with  the  provisions  of  OMB 
Circular  A-95.  This  circular  requires  that 
any  applicant  for  Federal  financial 
assistance  must  file  a  Notification  of 
Intent  (.\01)  to  file  such  application,  or 
file  a  complete  application  with  the 
appropriate  State  and  areawide 
clearinghouses.  NTl.As  Interim 
Regulations  require  applicants  to  ser\'e  a 
copy  of  their  completed  applications  on 
the  appropriate  cleannghouse(s)  on  or 
before  February  28. 1983.  Applicants  are 
encouraged  to  contact  the  appropriate 
clearinghouse(s)  as  early  as  possible 
before  the  NTIA  closing  date. 

\'  Filing  Applications. 

Applicants  may  deliver  applications 
either  by  mail  or  by  hand.  Applications 
delivered  by  mail  must  be  postmarlced 
no  later  than  midnight,  February  28. 
1983,  and  must  be  addressed  to:  f\iblic 
Telecommunications  Facilities  Program, 
NTIA/DOC,  Room  4625.  14th  Street  and 
Constitution  Avenue,  NW  .  Washington. 
D.C.  20230.  As  a  proof  of  mailing.  NTIA 
will  accept  a  legible  U.S.  Postal  Service 
dated  postmark  or  a  legible  mail  receipt 
with  the  date  of  the  mailing  stamped  by 
the  U.S.  Postal  Service  (Applicants 
should  note  that  not  all  U.S.  Postdl 
Service  offices  uniformly  provide  a 
dated  postmark.  Applicants  should 
check  with  their  local  post  office  before 
relying  on  this  method.  Applicants  are 
encouraged  to  use  registered  or  at  least 
first  class  mail.)  Applications  delivered 
by  hand  must  be  delivered  to  the  above 
address  between  8:00  a.m  and  4:30  p  m. 
(Eastern  Time)  daily,  except  Saturdays. 
Sundays  and  Federal  holidays,  through 
February  28. 1983.  Applicants  whose 


The  Office  of  Management  and  Budget  (OMB) 
has  fipproved  ihe  infonniilion  collection  and 
rpfHirling  reqmrementj  conLained  in  NTIA  t 
application  <u  required  under  the  Paperwork 
Ri-diichon  ^ci  of  1980  |OMB  Approval  ,\u  0660- 
(XXW  1 
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applications  are  postmarked  after 
midni^t  February  28. 1983,  or  are 
delivered  by  hand  after  4:30  p.m., 
February  28, 1983,  will  be  notified  that 
their  applications  will  not  be  considered 
in  the  current  competition  and  will  be 
returned. 

NTIA  requires  that  all  applicants, 
whose  proposed  projects  need 
authorization  from  the  Federal 
Communications  Commission  (FCC), 
must  tender  an  application  to  the  FCC 
for  such  authority  on  or  before  February 
28. 1983.  (An  application  is  tendered  to 
the  FCC  when  it  has  been  received  by 
the  Secretary  of  the  FCC.)  NTIA  will 
return  the  applications  of  any  applicant 
which  fails  to  tender  an  application  to 
the  FCC  for  any  necessary  authority  on 
or  before  February  28, 1983. 

(Catalog  of  Federal  Domestic  Assistance  No. 
11.550) 

Bernard  |.  VVunder,  |r.,  I 

Administrator 

IFF  Doc.  82-32285  Filed  11-24-82;  8;45  .]m| 
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COMMITTEE  FOR  THE  , 
IMPl^MEMTATION  OF  TEXTILE 
AGREEMENTS 

Announcing  Extension  of  Coverage  of 
Singapore  Export  Visa  and  Exempt 
Certification  To  Include  Textiles  and 
Textile  Products  of  Cotton,  Wool,  and 
Man-Made  Fibers 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements. 
ACTION:  Extending  coverage  of  the 
existing  Singapore  export  visa  and 
exempt  certification  requirements  to 
include  cotton,  wool,  and  man-made 
fiber  textiles  and  textile  products  in 
Categories  300-329  and  360-369.  400-429 
and  464^69,  and  600-627  and  665-«69, 
produced  or  manufactured  in  Singapore 
and  exported  to  the  United  States. 

(A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A. 
numbers  was  published  in  the  Federal 
Register  on  February  28. 1980  (45  FR 
13172),  as  amended  on  April  23, 1980  (45 
FR  27463),  August  12, 1980  (45  FR  53506), 
December  24, 1980  (45  FR  85142),  May  5, 
1981  (46  FR  25121),  October  5. 1981  (46 
FR  48963).  October  27, 1981  (46  FR 
52409),  February  9, 1982  (47  FR  5926), 
and  May  13, 1982  (47  FR  20654)). 

SUMMARY:  Under  the  terms  of  the 
Bilateral  Cotton,  Wool,  and  Man-Made 
Fiber  Textile  Agreement  of  August  21, 
1981,  as  amended,  between  the 
Governments  of  the  United  States  and 
the  Republic  of  Singapore,  letters  have 


been  exchanged  between  the  two 
governments  dated  October  4  and  8, 
1982  extending  coverage  of  the  existing 
visa  and  exempt  certification  systems  to 
include  cotton,  wool,  and  man-made 
fiber  textiles  and  textile  products.  This 
coverage  is  in  addition  to  the  coverage 
of  cotton,  wool,  and  man-made  fiber 
apparel  products  in  Categories  330-359, 
431-459,  and  630-859.  described  in  the 
notice  published  at  47  FR  6683,  February 
16. 1982.  The  visa  and  exempt 
certification  stamps  are  not  being 
changed  and  the  officials  of  the 
Government  of  the  Republic  of 
Singapore  who  are  authorized  to  issue 
these  stamps  also  remain  unchanged  at 
this  time. 

EFFECTIVE  DATE:  January  15,  1983  for 
cotton,  wool,  and  man-made  fiber 
textiles  in  Categories  300-329  and  360- 
369.  400-^29  and  464-469.  and  600-627 
and  665-669,  produced  or  manufactured 
in  Singapore  and  exported  on  and  after 
that  date.  Merchandise  in  the  designated 
categories,  exported  before  January  15, 
1983.  will  not  be  denied  entry  for  lack  of 
a  visa  or  certification. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  ]  Sorini,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230  (202/377^212). 
SUPPt£MENTARY  INFORMATION:  On 
February  16,  1982  a  letter  dated 
February  10, 1982  from  the  Chairman  of 
the  Committee  for  the  Implementation  of 
Textile  Agreements  was  published  in 
the  Federal  Register  (47  FR  6683),  which 
established  export  visa  and  exempt 
certification  mechanisms  for  cotton, 
wool,  and  man-made  fiber  apparel 
products,  produced  or  manufactured  in 
Singapore  and  exported  to  the  United 
States  on  and  after  April  1, 1982.  Under 
the  terms  of  the  bilateral  agreement, 
agreement  has  been  reached  to  extend 
coverage  of  the  existing  visa  and  exempt 
certification  requirements  to  include 
cotton,  wool,  and  man-made  fiber 
textiles  and  textile  products,  in  addition 
to  apparel.  Accordingly,  the  letter 
published  below  from  the  Chairman  of 
the  Committee  for  the  Implementation  of 
Textile  Agreements  to  the  Commissioner 
of  Customs  amends  the  directive  of 
Februarj-  10.  1982  to  provide  for  this 
extended  coverage. 
Walter  C.  Lenahan, 

Chairman.  Comw.ttee  ^or  the  Implementation 
of  Textile  Agreements. 
November  19. 1M2. 
Committee  for  the  Implementation  of  Textile 

Agreements 
Commissioner  of  Customs, 
Deportment  of  the  Treasury, 
Washington.  D.C.  20229. 


Dear  Mr.  Commissioner  This  letter  amends 
but  does  not  cancel,  the  letter  of  February  10. 
1982  from  the  Chairman  of  the  Committee  for 
the  Implementation  of  Textile  Agreements, 
which  directed  you  to  prohibit  entry  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
and  man-made  fiber  apparel  products  in 
Categories  330-359,  431-459.  and  630-659, 
produced  or  manufactured  in  Singapore  and 
exported  on  and  after  April  1, 1982,  for  which 
the  Government  of  the  Republic  of  Singapore 
had  not  issued  an  appropriate  export  visa  or 
certification  for  exemption. 

Effective  on  January  15, 1983,  the  directive 
of  February  10. 1982  is  amended  to  require 
that  cotton,  wool,  and  man-made  fiber  textile 
and  textile  products  in  Categories  300-329 
and  360-369,  400-429  and  464-469,  and,  600- 
627  and  665-669  produced  or  manufactured  in 
Singapore  and  exported  to  the  United  States 
on  and  after  January  15, 1983  must  also  be 
visaed  or  certified  for  exemption  in  order  to 
be  entered  into  the  United  States  for 
consumption,  or  withdrawn  from  warehouse 
for  consumption.  Merchandise  in  these 
categories  which  has  been  exported  before 
January  15, 1982  shall  not  be  denied  entry  for 
lack  of  a  visa  or  certification.  The  visa  and 
exempt  certification  stamps  are  not  being 
changed  at  this  time,  but  correct  category  and 
quantity  will  be  required  on  the  visas. 

A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A.  numbers 
was  published  in  the  Federal  Register  on 
February  28, 1980  (45  FR  13172),  as  amended 
on  April  23, 1980  (45  FR  27463),  August  12, 

1980  (45  FR  53506).  December  24, 1980  (45  FR 
85142).  May  5, 1981  (46  FR  25121),  October  5, 

1981  (46  FR  48963).  October  27. 1981  (46  FR 
52409),  February  9, 1982  (47  FR  5926),  and 
May  13,  1982  (47  FR  20654). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  f^uerto  Rico. 

The  action  taken  with  respect  to  the 
Government  of  Republic  of  Singapore  and 
with  respect  to  imports  of  cotton,  wool,  and 
man-made  fiber  textiles  and  textile  products 
from  Singapore  has  been  determined  by  the 
Committee  for  the  Implementation  of  Textile 
Agreements  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  tiie 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the  rule- 
making provisions  of  5  US  C.  553.  This  letter 
will  be  published  in  the  Federal  Register. 
Sincerely, 

Walter  C,  Lenhan, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

|FR  Doc.  82-32419  Filed  11-24-82:  8:49  am| 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1983;  Additions 

agency:  Committee  for  Purchase  from 
the  BHnd  and  Other  Severely 
Handicapped. 

ACTION:  Additions  to  Procurement  List. 
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summary:  This  action  adds  to 
Procurement  List  1983  commodities  to  be 
produced  by  and  services  to  be  provided 
by  workshops  for  the  bhnd  and  other 
severely  handicapped. 

EFFECTIVE  DATE:  November  26, 1982. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107,  1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  W.  Fletcher  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  On 

August  6, 1982,  August  20, 1982,  and 
September  3. 1982,  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published 
notices  [47  FR  34181,  47  PR  36467,  and  47 
PR  38962)  of  proposed  additions  to 
Procurement  List  1982,  November  12, 
1981  (46  FR  55740). 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-^8c,  85  Stat.  77. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or  other 
compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  the  current  contractors 
for  the  commodities  and  services  listed. 

c.  The  actions  will  result  in  authorizing 
small  entities  to  produce  or  provide 
commodities  and  services  procured  by  the 
Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  Procurement  List  1983: 


Class  7520 

File,  Horizontal,  Desk 

7520-00-139-4869 

7520-00-728-5761 

SIC  7349 

Janitorial  Service,  John  W. 
McCormack  Post  Office  and  Courthouse, 
Post  Office  Square,  Boston, 
Massachusetts, 


Janitorial  Service.  U.S.  Custom  House, 
8  McKinley  Square,  Boston, 
Massachusetts. 

Janitorial  Service,  GSA  Depot  Building 
58,  Hingham  Industrial  Park,  349  Lincob 
Street,  Hingham,  Massachusetts. 
C.  W.  netcher. 
Executive  Director. 

|FR  Doc  82-3241:5  Filed  W-lA-tZ.  8:45  am| 
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Procurement  List  1983;  Proposed 
Additions 

AGENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Proposed  Additions  to 
Procurement  List. 


SUMMARY:  The  Committee  has  received 

proposals  to  add  to  Procurement  List 
1983  services  to  be  provided  by 
workshops  for  the  blind  and  other 
severely  handicapped. 

DATE:  Comments  must  be  received  on  or 
before  December  29.  1982. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107,  1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202. 

FOR  FURTHER  INFORMATION  CONTACT 

C.  W.  Flectcher  (703)  557-1145. 

SUPPt^MENTARY  INFORMATION:  This 

notice  is  published  pursuant  to  41  U  SC. 
47(a)(2),  85  Stat.  77.  Its  purpose  is  to 
provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  services  listed  below  from 
workshops  for  the  blind  or  other 
severely  handicapped. 

It  is  proposed  to  add  the  following 
services  to  Procurement  List  1983, 
November  18,  1982  (47  FR  52102): 

SIC  7349 

Custodial  Service,  Social  Security 
Administration,  Computer  Center 
Building,  6201  Security  Boulevard, 
Baltimore,  Maryland. 

Janitorial/  Custodial  Service,  Federal 
Building  and  Courthouse,  101  North  5th 
Street,  Muskogee,  Oklahoma. 

SIC  7349 

Janitorial  Services,  Federal  Building, 
3002  Colby  Avenue,  Everett. 
Washington. 


Janitorial  Services,  Federal  Building. 
801  Capitol,  Way  Olympia,  Washington. 
C.  W.  netcher. 

Executive  Director. 

\n  Ooc  82-32426  Filpci  ll-2*,g2  h  4,'  ami 
BIUJMG  COO£  e«20-33-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Privacy  Act  of  1974;  New  Routine  Use 

Correction 

In  FR  Doc.  R2-28011  beginning  on  page 
448,30  of  the  issue  for  Tuesday.  October 
12.  1982,  on  page  44831,  the  third  column, 
♦he  ninth  line,  the  phrase  "may  give" 
.should  read  "rnay  be  given". 

BILLING  CODC  1M6-01-M 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the 
Army 

Sarasota  County.  Florida;  Intent  To 
Prepare  a  Draft  Environmental  Impact 
Statement  (DEIS)  for  Beach  Erosion 
Control  Study 

AGENCY:  U.S.  Armv  Corps  of  Engineers. 
DGD 

ACTION:  .Notice  of  intent  to  prepare  a 
Draft  Environmental  Impact  Statement. 

SUMMARY:  The  Jacksonville  District.  U.S. 

Army  Corps  of  Engineers,  is  studying 
erosion  control  a.nd  hurnr.ane  protection 
measures  for  the  Gulf  of  .Mevit.o 
.shoreline  of  Sarasota  County.  Flonda. 
The  following  alternative  actions,  not  all 
implementable  by  the  Federal 
government,  are  under  consideration; 

Non-structural 

No  action 

Rpzoning  of  beach  area. 
Modification  of  building  codes 
Construction  setliack.  line. 
Moratorium  on  construction. 
Flood  insurance. 
Evacuation  planning. 
Establish  a  no-growth  program. 
Relocation  of  structures 
Flood  proofing  of  strurturps 
Condemnation  of  land  and  stnjctures. 
Various  combinations  of  above. 

Structural 

Remove  detrimental  structures. 

Beach  revetment. 

Beach  fill  with  periodic  nourishment. 

Beach  fill  with  periodic  nourishment 
stabilized  by  offshore  breakwaters. 

Beach  nounghment  with  maintenance 
material  from  nearby  passes  and  inlets. 

Beach  fill  with  periodic  nounshment 
stabilized  by  groins. 

Seawalls. 
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Stabilization  of  beaches  and  dunes  by 
vegetation. 
Various  combinations  of  above. 

The  scoping  will  include  the  issuance 
of  a  scoping  letter  describing  the  study 
and  requesting  comments  from  affected 
Federal,  State,  and  local  agencies.  Issues 
to  be  analyzed  in  the  DEIS  will  be 
determined  during  scoping.  No 
cooperating  agencies  are  involved.  In 
accordance  with  the  Fish  and  Wildlife 
Coordination  Act,  participation  in  the 
planning  process  has  been  initiated  with 
the  U.S.  Fish  and  Wildlife  Service  (FWS) 
and  participation  will  also  be  solicited 
from  the  U.S.  National  Marine  Fisheries 
Service  (NMFS)  and  the  State  of  Florida. 
Consultation  will  be  accomplished  in 
accordance  with  Section  7  of  the 
Endangered  Species  Act  and  the 
Archeological  and  Historic  Preservation 
Act.  If  a  selected  plan  involves 
discharge  of  material  into  waters  of  the 
United  States,  the  discharge  will  be 
specified  by  application  of  the  criteria  of 
Section  404(b).  Federal  Water  Pollution 
Control  Act. 

A  scoping  meeting  is  not 
contemplated.  The  DEIS  will  be  made 
available  to  the  public  in  May  1983. 

Questions  concerning  the  proposed 
action  and  DEIS  should  be  addressed  to: 
Mr.  ledfrey  M.  Carlton,  Environmental 
Studies  Section,  U.S.  Army  Corps  of 
Engineers.  Jacksonville  District.  P.O. 
Box  4970,  Jacksonville,  FL  32232, 
Telephone;  (904)  791-2202. 

Dated:  November  17, 1982. 

Alfred  B.  Devereaux,  Jr., 

Colonel.  Corps  of  Engineers.  District 
Engineer. 

|KR  Doc   fl::-32414  Filed  11-24-82.  8.45  dm| 
BILUNG  CODE  371»-AJ— M 


Coastal  Engineering  Research  Board; 
Meeting  Postponed 

agency:  Coastal  Engineering  Research 
Board,  DOD. 

action:  Notice  of  postponement  of 
meeting. 

Pursuant  to  Section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  notice  is  hereby  given  of  the 
postponement  of  the  39th  meeting  of  the 
U.S.  Army  Coastal  Engineering  Research 
Board. 

The  meeting,  originally  scheduled  for 
30  November  and  1-2  December  1982  at 
the  Wilmington  Hilton.  301  N.  Water 
Street,  Wilmington,  N.C.,  has  been 
postponed  until  further  notice. 

The  Notice  of  the  meeting  was 
published  in  the  Federal  Register  on 


October  12. 1982.  Vol.  47,  No.  197,  page 

46185. 

John  O.  RoAch.  II, 

Army  Liaison  Officer  with  the  Federal 
Register. 

|FR  Dof.   »2-i24«B  Filed  n-24~«2.  8  4-S  ^m\ 
BILLING  COOE  3710-S-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP80-547-0081 

NGPL-Canyon  Compression  Co.; 
Petition  to  Amend 

Nijvpmbpr  17.  1982. 

Take  notice  that  on  November  12, 
1982,  NGPL-Canyon  Compression  Co. 
(Petitioner).  122  South  Michigan  Avenue. 
Chicago.  Illinois  60603,  filed  in  Docket 
No.  CP80- 547-008  a  petition  to  amend 
the  order  issuing  a  certificate  of  public 
convenience  and  necessity  on  March  30. 
1982.  in  Docket  No.  CP8O-547-0O0  (18 
FERC  1161,2801  pursuant  to  Section  7(c) 
of  the  .Natural  Gas  Act  to  reduce  the 
contract  demand  service  authorized  to 
be  rendered  for  Mountain  Fuel  Supply 
Company  (Mountain  Fuel)  from  12,000 
Mcf  per  day  to  6,000  Mcf  per  day,  all  as 
more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Petitioner  states  that  it  is  authorized 
to  render  12.000  Mcf  per  day  of  contract 
demand  compression  service  for 
Mountain  Fuel  by  means  of  Petitioner's 
facilities  in  the  \Vhitney  Canyon  Area, 
Uinta  County,  Wyoming.  Mountain  Fuel 
is  said  now  to  have  determined  that  it 
will  require  6.000  Mcf  per  day  of 
contract  demand  to  satisfy  its  current 
gas  supply  projections  from  the  area. 
Petitioners  other  customers.  Natural 
Gas  Pipeline  Company  of  America  and 
Ci)!arado  Interstate  Gas  Company,  are 
said  not  to  ob)ect  to  the  reduction  of 
contract  demand  of  Mountain  Fuel. 

.^ny  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
December  6, 1982.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 


any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb. 

Secretary. 

|FK  Doc.  8Z-32390  Filed  11-24-82:  8:45  ain| 
BILLING  CODE  S717-01-M 

[Docket  No.  EL83-5-000] 

Wisconsin  Public  Power  Inc.  Systems, 
et  al.  V.  Wisconsin  Public  Service 
Corp.;  Filing 

November  19, 1982. 

Take  notice  that  on  November  9, 1982, 
Wisconsin  Public  Power  Incorporated 
System  (the,"System")  and  the  Cities  of 
Algoma,  Eagle  River,  New  Holstein, 
Sturgeon  Bay  and  Two  Rivers, 
Wisconsin  (the  "Cities")  (the  System 
and  the  Cities,  collectively  the 
"Complainants")  filed  a  complaint 
against  Wisconsin  Public  Service 
Corporation  ("WPS").  The  complaint 
alleges  that  WPS  has  violated  section 
205  of  the  Federal  Power  Act. 

The  Complainants  request  that  the 
Conunission  issue  an  order  finding  that 
WPS  has  violated  section  205  of  the  Act. 
require  WPS  to  make  10  Mw  of 
interruptible  power  available  to  the 
System  under  WPS'  standard  form 
interruptible  contract  and  grant  such 
other  rehef  as  may  be  appropriate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  20. 1982.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Acting  Secretary. 

IFR  Doc   82-32399  Filed  11-24-82:  8  4S  am| 
BILLING  COOE  «717-01-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Department  of  Defense  Wage 
Committee;  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L.  92-^63.  th^  Federal 
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Advisory  Committee  Act.  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday, 
January  4.  1983:  Tuesday,  January  11, 
1983:  Tuesday,  January  18.  1983:  and 
Tuesday,  January  25,  1983  at  10:00  a.m. 
in  Room  3D321,  the  Pentagon, 
Washington,  D.C. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Manpower, 
Reserve  Affairs,  and  Logistics) 
concerning  all  matters  involved  in  the 
development  and  authorization  of  wage 
schedules  for  federal  prevailing  rate 
employees  pursuant  to  Pub.  L  92-392.  At 
this  meeting,  the  Committee  will 
consider  wage  survey  specifications, 
wage  survey  data,  local  wage  survey 
committee  reports  and 
recommendations,  and  wage  schedules 
derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Pub.  L.  92^63,  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
listed  are  those  "related  soley  to  the 
internal  personnel  rules  and  practices  of 
an  agency,"  (5  U.S.C.  552b(c)  (2)),  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  552b(c)(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy)  hereby  determines  that  all 
portions  of  the  meeting  will  be  closed  to 
the  public  because  the  matters 
considered  are  related  to  the  internal 
rules  and  practices  of  the  Department  of 
Defense  (5  U.S.C.  552b(c)(2)),  and  the 
detailed  wage  data  considered  by  the 
Committee  during  its  meetings  have 
been  obtained  from  officials  of  private 
establishmen's  with  a  guarantee  that  the 
data  will  be  held  in  confidence  (5  U.S.C. 
552b(c)(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 
Additional  information  concerning  this 
meeting  may  be  obtained  by  writing  the 
Chairman,  Department  of  Defense  Wage 
Committee,  Room  3D264,  the  Pentagon, 
Washington,  D.C.  20301. 

M.  S.  Healy, 

OSD  Federal  Ra^ister  Liaison  Officer, 
Department  of  Defense. 

November  19,  1982. 

\m  Doc  82-32.W1  Filed  11-24-82:  8;45  um| 
BILLING  CODE  3aiO-01-M 


DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  IMeeting 

Working  Group  B  (Mainly  Low  Power 
Devices)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  will  beet  meet 
in  closed  session  16  December  1982  at 
the  Naval  Station,  Treasure  Island,  San 
Francisco,  California  94130. 

The  mission  of  the  Advisory  Group  is 
to  provide  the  Under  Secretary  of 
Defense  for  Research  and  Engineering, 
the  Director.  Defense  Advanced 
Research  Projects  Agency  and  the 
Military  Departme:,ts  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
programs  in  the  area  of  electron  devices. 

The  VVo,'^k!ng  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  low  power  device  area 
includes  such  programs  as  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  Section  10|d)  of 
Pub.  L.  92-t63.  as  amended.  (5  U.S.C. 
App  1.10(d)  (1976)).  It  has  been 
determined  that  th:s  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552(b)  (c)(1)  (1976),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 
M  S  Healy, 

OSD  FederaJ  Register  Liaison  Officer. 
Deportment  of  Defense. 
November  19. 1982. 

!)(■:    Doc  K2-3237B  Filed  II -2+-82:  8:45  ami 
BILLING  CODC  M1(M)1-*I 


DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

Working  Group  A  (Mainly  Microwave 
Devices)  of  the  DoD  Advisory  Group  on 
Electronic  Devices  (AGED)  will  meet  in 
closed  session  on  16  December  1982  at 
the  Varian  .Associates,  611  Hansen  Way. 
I''alo  Alto.  Cilifornia  94303. 

The  Mission  of  the  Advisory  Group  is 
to  provide  the  Under  Secretary  of 
Defense  for  Research  and  Engineering, 
the  Director,  Defense  Advanced 
Research  Projects  Agency  and  the 
Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effecti\  e  research  and  de\  elopment 
programs  in  the  area  of  electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  This  m.icrowave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave, 
electronic  warfare  devices,  millimeter 


wave  devices,  and  passive  devices.  The 
review  will  include  classified  proKram 
details  througho.il. 

In  accordance  with  Section  10|d)  of 
Pub.  L  92^63,  as  amended.  (5  U.S.C. 
App  1, 10(d)  (1976)1.  It  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  m.atters  listed  in  5 
U.SC.  552b(c)(l)  (1976).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 
M.  S.  Healy, 

OSD  FederaJ  Register  Liaison  Officer. 
Department  of  Defense. 
November  19. 1982. 

!VH  [)<«   BT-liifHi  Filed  11-24-82.  8.45  sm| 
BILUNG  CODE  3810-OI-M 


Public  Information  Coltection 
Requirement  Submitted  to  0MB  for 
Review 

The  Department  of  Defense  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (!)  Type  of 
Submission;  (2)  Title  of  Information 
Collection  and  Form  .Number  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected:  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  (6)  the 
point  of  contact  from  whom  a  copy  of 
the  information  proposal  may  be 
obtained. 

E-xtension 

Application  and  Authorization  For 
Access  to  CONFIDENTIAL  Information 
(DD  Form  48-2). 

The  Defense  Investigative  Service 
uses  this  form  by  which  contractors 
participating  in  the  Defense  Industrial 
Security  Program  obtain  personal  data 
from  a  United  States  citizen  being 
considered  for  a  CONFIDE.NTIAL 
personnel  security  clearance  granted  by 
a  contractor.  The  form  is  prepared 
jointly  by  the  person  being  considered 
for  the  clearance  and  by  the  contractor. 
Completion  of  this  form  is  a  prerequisite 
to  the  granting  of  a  CO.VFIDE.NTIAL 
clearance  by  a  contractor.  The  form 
helps  save  government  resources  by 
decreasing  the  time  it  takes  to  grant  a 
personnel  security  clearance  at  the 
CONFIDENTIAL  level. 

Individual/Contractor:  130.000 
responses.  43.290  hours. 

Forward  comments  to  Edward 
Springer,  O.MB  Desk  Office,  Room  3235, 
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NEOB,  Washington.  D.C  20503,  and 
John  V.  Wenderoth.  DoD  Clearance 
Officer,  OASD(C).  DIRMS.  IRAD.  Room 
1A658,  Pentagon,  Washington.  D.C 
20301.  telephone.  (202)  697-1195. 

A  copy  of  the  information  proposal 
may  be  obtained  from  P.  L  Tenney. 
Defense  Investigative  Service,  Industrial 
Security  Program  Division,  Room  5323, 
1900  Half  Street,  S.W.,  Washington,  D.C. 
20324.  telephone  (202)  693-1264. 
M.  S.  Healy. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

November  19. 1982. 

[FR  Doc.  82-32377  Filed  11-24-82;  8:45  am] 
BHJJMG  COOC  3S1O-01-4I 


DEPAFrrMENT  OF  EDUCATION 

Grant  Applications;  Office  of  Bilingual 
Education  and  lUnortty  Languages 
Affairs 

agency:  Department  of  Education. 

action:  Notice  of  Extension  of  Closing 
Dates  for  Transmittal  of  New 
Applications  for  Fiscal  Year  1982 
Assistance  under  the  Basic  Projects 
Program  (84.003D)  and  the 
Demonstration  Projects  Program 
(84.003B). 

summary:  This  notice  extends  the 
closing  date  of  January  7, 1983  to 
January  26, 1983  for  the  transmittal  of 
new  applications  under  the  Basic 
Projects  Program  (84.003D).  This  notice 
also  extends  the  closing  date  of  January 
12, 1983  to  January  28, 1983  for  the 
transmittal  of  new  applications  under 
the  Demonstration  Projects  Program 
{84.003B).  The  application  notices  for 
these  programs,  published  in  the  Federal 
Register  on  October  20, 1982  (47  FR 
46743,  46745).  provide  detailed 
informabon  concerning  the  Basic 
Projects  Program  and  the  Demonstration 
Projects  Program. 

FOR  FURTHER  INFORMATION:  Inquiries 
concerning  these  extension  dates  should 
be  addressed  to  the  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs,  400  Maryland  Avenue,  S.W. 
(Room  421,  Reporters  Building), 
Washington.  D.C.  20202.  Telephone: 
(202)  245-2961. 

[Catalog  of  Federal  Domestic  ABsiatance  No. 

34.003,  Bilingual  Education] 

[esse  M.  Soriano, 

Director,  Office  of  Bilingual  Education,  and 

\tinonty  Languages  Affairs. 
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Discretionary  Grant  Programs  Under 
the  Rehaliiiitation  Act  of  1973,  as 
Amended;  Application  Notice 
Establishing  Closing  Dates  for 
Transmittal  of  Fiscal  Year  1983 
Noncompeting  Continuation 
Applications 

AGENCY:  Department  of  Education. 
ACTION:  Application  notices  establishing 
closing  dates  for  transmittal  of  fiscal 
year  1983  noncompeting  continuation 
applications. 

summary:  The  purpose  of  these 
application  notices  is  to  inform  potential 
applicants  of  fiscal  and  programmatic 
information  and  closing  dates  for 
transmittal  of  applications  for 
noncompeting  continuation  grants 
awarded  by  the  Department  of 
Education  under  Titles  III  and  VII  of  the 
Rehabilitation  Act  of  1973,  as  amended. 

Organization  of  Notice 

This  notice  covers  certain 
discretionary  grant  programs 
administered  by  the  Rehabihtation 
Services  Administration  within  the 
Department  of  Education  that  are 
expected  to  be  funded  in  Fiscal  Year 
1983. 

This  notice  contains  two  parts.  Part  I 
includes,  in  chronological  order,  the  list 
of  all  closing  dates  covered  by  this 
notice.  Part  II  consists  of  the  individual 
application  announcements  for  each 
program.  These  announcements  are  )4in 
the  same  order  as  the  closing  dates 
listed  in  Part  1. 

The  budget  estimates  in  the  individual 
application  notices  are  based  on  the 
Presidents  Fiscal  Year  1983  Budget 
Request  and  are  subject  to  change  by 
the  Congress. 

Instruction  for  Transmittal  of 
Applications 

Applicants  should  note  specifically 
the  instructions  for  the  transmittal  of 
applications  included  below: 

Transmittal  of  Applications:  In  order 
to  be  assured  of  consideration  for 
funding,  applications  ior  noncompeting 
continuation  projects  should  be  mailed 
or  hand  deUvered  on  or  before  the 
closing  date  given  in  the  individual 
program  aimouncements  included  in  this 
document.  If  a  noncompeting 
continuation  apphcation  is  late,  the  U.S. 
Department  of  Education  may  lack 
sufficient  time  to  review  it  with  other 
noncompeting  continuation  applications 
and  may  decline  to  accept  it. 

Applications  Delivered  by  Mail: 
Except  where  specified  otherwise 
immediately  below  and  in  the  individual 
program  announcements,  applications 
for  noncompeting  continuation  projects 


must  be  addressed  to  the  Deptirtment  of 
Education  Application  Control  Center, 
Attention:  (Appropriate  CFDA  No.), 
Washington,  D.C.  20202. 

Note. — Applicants  ion  programs  under 
84.128G  (Handicapped  Migratory  Agricultural 
Service  Projects),  84.129  (Reiiabilitation  Long- 
Term  Training  Projects,  except  in  the  field  of 
prosthetics-orthotics  and  projects  of  national 
scope),  and  84.129D  (Rehabilitation 
Continuing  Education)  are  required  to  send 
applications  to  the  Regional  Offices  of  the 
U.S.  Department  of  Education.  The  individual 
program  announcements  for  these  programs 
specifically  direct  applicants  to  transmit 
applications  to  the  appropriate  Regional 
Office.  In  these  cases  applications  must  be 
mailed  or  hand  delivered  to  the  appropriate 
address  below: 


Region  I:  RSA  Regional 
Commissioner.  Department  of 
Education,  OSERS,  John  F.  Kennedy 
Federal  Building.  Room  E-400, 
Government  Center.  Boston, 
Massachusetts  02203. 

Region  II:  RSA  Regional 
Commissioner,  Department  of 
Education.  OSERS.  26  Federal  Plaza. 
Room  4106,  New  York.  New  York  10278. 

Region  III:  RSA  Regional 
Commissioner.  Department  of 
Education,  OSERS.  3535  Market  Street, 
P.O.  Box  13716.  Hiiladelphia, 
Pennsylvania  19101. 

Region  IV:  RSA  Regional 
Commissioner,  Department  of 
Education.  OSERS.  101  Marietta  Street, 
NW..  Suite  903.  Atlanta,  Georgia  30323. 

Region  V:  RSA  Regional 
Conmiissioner,  Department  of 
Education,  OSERS.  300  South  Wacker 
Drive,  15th  Floor.  Chicago,  Illinois  60606. 

Region  VI:  RSA  Regional 
Commissioner,  Department  of 
Education,  OSERS,  1200  Main  Tower 
Building,  Room  1400.  Dallas,  Texas 
75202. 

Region  VII:  RSA  Regional 
Commissioner,  Department  of 
Education,  OSERS.  324  E.  11th  Street.  11 
Oak  Building.  10th  Floor  West.  Kansas 
City.  Missouri  64106. 

Region  VIII:  RSA  Regional 
Commissioner,  Department  of 
Education,  OSERS,  Federal  Office 
Building,  Room  982. 1961  Stout  Street. 
Denver,  Colorado  B0202. 

Region  IX:  RSA  Regional 
Commissioner,  Department  of 
Education.  OSERS.  Federal  Office 
Building.  50  United  Nations  Plaza.  San 
Francisco,  California  94102. 

Region  X:  RSA  Regional 
Commissioner,  Department  of 
Education.  OSERS.  2901  Third  Avenue 
(MS  111).  Seattle.  Washington  98101. 
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An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  evidence  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 

Applications  Delivered  by  Hand: 
Applications  for  noncompeting 
continuation  grants  must  be  taken  to  the 
U.S.  Department  of  Education, 
Application  Control  Center,  Room  5673, 
Regional  Office  Building  3,  7th  and  D 
Streets,  SW..  Washington,  D.C. 

OR 

To  the  appropriate  Regional  Office  at 
the  address  given  above. 

The  Application  Control  Center  will 
accept  hand-delivered  applications 
between  8:30  a.m.  and  4:30  p.m.  (local 
time)  daily,  except  Saturdays,  Sundays, 
and  Federal  holidays. 

The  Regional  Offices  will  accept  hand 
delivered-applications  between  8:30  a.m. 
and  4:30  p.m.  (Washington,  D.C.  time) 
daily,  except  Saturdays,  Sundays,  and 
Federal  holidays. 
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Do 

Part  n — Application  Announcements  for 
Each  Program 

84.128A— Special  Projects  and 
Demonstrations  for  Providing 
Vocational  Rehabilitation  Services  to 
Severely  Handicapped  Individuals 

Closing  Date:  January  14, 1983 — 
Noncompeting  Continuations. 

Authority  for  this  program  is 
contained  in  Section  311(a)(1)  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
(29  U.S.C.  777a(a)(l)) 

Awards  are  made  under  this  program 
to  States  and  public  and  other  nonprofit 
agencies  and  organizations. 

The  purpose  of  this  program  is  to 
support  projects  designed  to  expand  or 
otherwise  improve  vocational 
rehabilitation  services  and  other 
services  for  severely  handicapped 
individuals. 

Available  Funds:  The  total  amount  of 
funds  awarded  under  this  program  in 
Fiscal  Year  1982  (excluding  spinal  cord 
injury  projects)  was  $4,014,000:  of  this 
amount  $3,969,000  was  for  noncompeting 
continuation  projects  and  $45,000  was 
for  one  new  project.  At  this  time  the 
Fiscal  Year  1983  appropriation  is 
undetermined.  It  is  estimated  that 
$964,000  will  be  available  for 
noncompeting  continuation  projects  in 
Fiscal  Year  1983.  An  estimated  8 
noncompeting  continuation  projects  will 
be  awarded  at  an  average  project  cost 
of  about  $120,000.  These  estimates  do 
not  bind  the  Department  of  Education  to 
a  specific  number  of  grants  or  to  the 
amount  of  any  grant  unless  that  amount 
is  otherwise  specified  by  statute  or 
regulations. 

Application  Forms:  Application  forms 
and  program  information  packages  will 
be  mailed  to  grantees  who  are  eligible  to 
apply  for  noncompeting  continuation 
grant  support  under  this  notice. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  The  Secretary  urges  that  the 
narrative  portion  of  the  application  nut 
exceed  15  pages  in  length.  The  Secretary 
further  urges  that  only  the  information 
required  be  submitted. 

Applicable  Regulations:  The  following 
regulations  are  applicable  to  this 
program; 

(a)  Regulations  governing  Special 
Projects  and  Demonstrations  for 
Providing  Vocational'Rehabilitation 
Ser\'ices  to  Severely  Handicapped 
Individuals  (34  CFR  Parts  369  and  373): 
and 

(b)  Education  Department  General 
Administrative  Regulations  (EDGAR) 
(34  CFR  Parts  74,  75.  77,  and  78). 


Further  Information:  Harold  F.  Shay, 
Director,  Division  of  Special  Projects. 
Rehabihtation  Services  Administration, 
Department  of  Education.  400  Maryland 
Avenue.  SW..  Room  3321.  Mar>'  E. 
Switzer  Building.  Washington,  DC. 
20202.  Telephone:  (202)  245-0079. 

84. 128E— Special  Projects  and 
Demonstrations  for  Providing 
Vocational  Rehabilitation  Services 
Severely  Handicapped  individuals 
(Spinal  Cord  Injury  System  Prvjecls) 

Closing  Date:  January  14. 1983 — 
Noncompeting  Continuations. 

Authority  for  this  program  is 
contained  in  Section  311(a)(1)  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
(29  U.S.C.  777a(a)[l)). 

Awards  are  made  under  this  program 
to  States  and  public  and  other  nonprofit 
agencies  and  organizations. 

The  purpose  of  this  program  is  to 
support  projects  designed  to  expand  or 
otherwise  improve  vocational 
rehabilitation  services  and  other 
rehabilitation  services  for  seve.Tly 
handicapped  individuals  including 
individuals  with  spina!  cord  injuries. 
Projects  serving  exclusively  individuals 
with  spinal  cord  injuries  are  included  in 
the  list  of  authorized  project  activities 
set  forth  in  the  program  regulations  in  34 
CFR  373.10. 

A  vailable  Funds:  The  total  amount  of 

funds  awarded  under  this  program  for 
spinal  cord  injury  projects  in  Fiscal  Year 
1982  was  34. 831.000;  of  this  amount 
$285,000  was  for  noncompeting 
continuation  pro)ect  extensions  and 
$4,546,000  was  for  new  projects.  At  this 
time  the  Fiscal  Year  1983  appropriation 
for  spinal  cord  injury  projects  is 
undetermined.  It  is  estimated  that 
S4.t»0,000  Will  be  available  for 
ncnrompetina  continuation  projects  in 
Fiscal  Year  1983.  An  estimated  17 
noncompeting  continuation  projects  will 
be  awarded  with  an  average  project  cost 
of  about  $270,000,  These  estimates  do 
not  limd  the  Department  of  Education  to 
a  specific  number  of  grants  or  to  the 
amount  of  any  grant  unless  that  amount 
is  otherwise  specified  by  statute  or 
regulations 

Applicaliun  Forms:  Application  forms 
and  program  information  packages  will 
be  mailed  to  grantees  who  are  eligible  to 
apply  for  noncompeting  continuation 
support  under  this  notice, 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  mformation 
package.  The  Secretary  urges  that  the 
narrative  portion  of  the  application  not 
exceed  15  pages  in  length.  The  Secretary 


53452 


Federal  Register  /  Vol.  47.  No.  228  /  Friday.  November  26.  1982  /  Notices 


furthw  urge*  that  only  the  infonnation 
required  be  sulMiiitted. 

Applicable  Regulations:  The  following 
regulations  are  applicable  to  this 
program; 

(a)  Regulations  governing  Special 
Projects  and  Demonstrations  for 
Providing  Vocational  Rehabilitation 
Services  to  Severely  Handicapped 
Individuals  (34  CFR  Parts  389  and  373); 
and 

(b)  Education  Department  General 
Administrative  Relations  (EDGAR) 
(34  CFR  Parts  74.  75,  77.  and  78). 

Further  Information:  Harold  F.  Shay. 
Director,  Division  of  Special  Projects. 
Rehabilitation  Services  Administration. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Washington.  D.C.  20202. 
Telephone:  (202)  245-0079. 

84.128G — Handicapped  Migratory 
Agricultural  and  Seasonal  Farmworker 
Vocational  Rehabilitation  Service 
Projects 

Closing  Date:  February  1, 1983— 
Noncompeting  Continuations 

Authority  for  this  program  is 
contained  in  Section  312  of  the 
Rehabilitation  Act  of  1973.  as  amended. 
(29  U.S.C  777b). 

Awards  are  made  under  this  program 
to  State  vocational  rehabilitation 
agencies  or  local  agencies  administering 
a  vocational  rehabilitation  program 
under  written  agreements  with  State 
agencies. 

The  purpose  of  this  program  is  to 
support  projects  for  providing  vocational 
rehabilitation  services  to  handicapped 
migratory  agricultural  workers  or 
handicapped  seasonal  farmworkers. 

Available  Funds:  The  total  amount  of 
funds  awarded  under  this  program  for 
Fiscal  year  1982  was  $942,000.  All 
funded  projects  were  noncompeting 
continuations.  At  this  time  the  Fiscal 
Year  1983  appropriation  is 
undetermined.  It  is  estimated  that  2 
noncompeting  continuation  projects  will 
be  awarded  at  an  average  project  cost 
of  about  $105,000.  These  estimates  do 
not  bind  the  Department  of  Education  to 
a  specific  number  of  grants  or  to  the 
amount  of  any  grant  unless  that  amount 
is  otherwise  specified  by  statute  or 
regulations. 

Application  Forms:  Application  fonns 
and  program  information  packages  will 
be  mailed  to  grantees  who  are  eligible  to 
apply  for  noncompeting  continuation 
grant  support  under  this  notice. 

AppUcations  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  infcMination 
package.  The  Secretary  urges  that  the 
narrative  portion  of  the  application  not 
exceed  15  pages  in  length.  The  Secretary 


further  urges  that  only  the  infonnation 

required  be  submitted. 

Applicants  applying  for  assistance 
under  this  program  must  submit  their 
applications  to  the  appropriate  Regional 
Office. 

Applicable  Regulations:  Regulations 
applicable  to  this  program  include  the 
following: 

(a)  Regulations  governing  the 
Handicapped  Migratory  Agricultural 
and  Seasonal  Farmworker  Vocational 
Rehabilitation  Service  Projects  Program 
(34  CFR  Parts  369  and  375);  and 

(b)  Education  Department  General 
Administrative  Regulations  (EDGAR) 
(34  CFR  Parts  74.  75,  77.  and  78). 

Further  Information:  Harold  F.  Shay, 
Director,  Division  of  Special  Projects. 
Rehabilitation  Services  Administi-ation. 
U.S.  Department  of  Education,  room 
3321,  Mary  E.  Switzer  Building,  400 
Maryland  Avenue,  SW,.  Washington, 
D.C.  20202.  Telephone:  (202)  245-0079. 

84. 132 — Centers  for  Independent  Living 

Closing  date:  February  1. 1983 — 
Noncompeting  Continuations. 

Authority  for  this  program  is 
contained  in  Section  711  of  the 
Rehabilitation  Act  of  1973,  as  amended. 
(29  U.S.C.  796e). 

Awards  are  made  under  this  program 
to  the  designated  State  vocational 
rehabilitation  unit.  Awards  may  also  be 
made  to  local  public  agencies  or  private 
nonprofit  organizations  within  a  State. 

The  purpose  of  this  program  is  to 
establish  and  operate  centers  for 
independent  living  which  offer  a 
combination  of  independent  living 
services  for  severely  handicapped 
individuals  or  groups  of  severely 
handicapped  individuals  so  that  they 
may  live  more  independently  in  family 
and  community,  or  seciur  and  maintain 
employment,  with  the  maximum  degree 
of  self-direction. 

A  vailable  funds:  The  total  amount  of 
funds  awarded  under  this  program  for 
Fiscal  Year  1982  was  $17,28a000;  of  this 
amount  $14,597,000  was  for 
noncompeting  continuation  projects  and 
$2,883,000  was  for  new  projects.  At  this 
time  the  Fiscal  Year  1983  appropriation 
is  undetermined.  It  is  estimated  that 
$6,268,000  will  be  available  for 
noncompeting  continuation  projects  in 
Fiscal  Year  1983.  An  estimated  37 
noncompeting  continuation  projects  will 
be  awarded  at  an  average  project  cost 
of  about  $170,000.  Funding  will  be  at 
approximately  the  same  level  as  was 
awarded  in  Fiscal  Year  1982.  These 
estimates  do  not  bind  the  Department  of 
Education  to  a  specific  number  of  grants 
or  to  the  amount  of  any  grant  unless  that 
amount  is  otherwise  specified  by  statute 
or  regulations. 


Application  forms:  Application  forms 
and  program  infonnation  packages  will 
be  mailed  to  grantees  who  are  eligible  to 
apply  for  noncompeting  continuation 
grant  support  under  this  notice. 

Applications  must  be  prepared  and 
submitted  in  accordance  with 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  The  Secretary  urges  that  the 
narrative  portion  of  the  application  not 
exceed  15  pages  in  length.  The  Secretary 
further  urges  that  only  the  information 
required  be  submitted. 

Applicable  regulations:  Regulations 
governing  this  program  include  the 
following: 

(a)  Regulations  governing  the  Centers 
for  Independent  Living  Program  (34  CFR 
Part  366);  and 

(b)  Education  Department  General 
Administrative  Regulations  (EDGAR) 
(34  CFR  Parts  74.  75.  77.  and  78). 

Further  information:  Harold  F.  Shay. 
Director.  Division  of  Special  Projects, 
Rehabilitation  Services  Administration. 
U.S.  Department  of  Education,  Room 
3321.  Mary  E.  Switzer  Building.  400 
Maryland  Avenue.  SW.,  Washington, 
D.C.  20202.  Telephone:  (202)  245-0079. 

84.129— Rehabilitation  Long-Term 
Training  Projects 

Closing  date:  February  8, 1983— 
Noncompetifig  Continuations. 

Authority  for  this  program  is 
contained  in  Section  304  of  the 
Rehabilitation  Act  of  1973.  as  amended. 
(29  U.S.C.  774). 

Awards  are  made  under  this  program 
to  State  vocational  rehabilitation 
agencies  and  other  public  or  nonprofit 
agencies  or  organizations,  including 
institutions  of  higher  education. 

The  purpose  of  the  Rehabilitation 
Long-Term  Training  Program  is  to 
suppwrt  projects  designed  for  training 
personnel  available  for  employment  in 
public  or  private  agencies  involved  in 
the  rehabiUtation  of  physically  and 
mentally  handicapped  individuals, 
especially  those  who  are  the  most 
severely  handicapped. 

Available  funds:  The  total  amount  of 
funds  awarded  for  the  support  of 
Rehabilitation  Long-Term  Training 
projects  in  Fiscal  Year  1982  was 
$13,469,000,  At  this  time  the  Fiscal  Year 
1983  appropriation  is  undetermined.  It  is 
estimated  that  $12,579,000  will  be 
available  for  Rehabilitation  Long-Term 
Training  noncompeting  continuation 
training  projects  for  Fiscal  Year  1983. 
These  estimates  do  not  bind  the 
Department  of  Education  to  a  specific 
number  of  grants  or  to  the  amount  of 
any  grant  unless  that  cunount.is 
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otherwise  specified  by  statute  or 
regulations. 

Application  forms:  Application  forms 
and  program  information  packages  will 
be  mailed  to  grantees  who  are  eligible  to 
apply  for  noncompeting  continuation 
grant  support  under  this  notice. 

Applications  must  be  prepared  and 
submitted  i-n  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  The  Secretary  urges  that  the 
narrative  portion  of  the  application  not 
exceed  15  pages  in  length.  The  secretary 
further  urges  that  only  the  information 
required  be  submitted. 

Applicants  applying  for  assistance 
under  this  program  must  submit  their 
applications  to  the  appropriate  Regional 
Office,  except  for  projects  in  the  field  of 
prosthetics-orthotics  and  projects  of 
national  scope,  which  will  be  submitted 
to  the  Apphcation  Control  Center. 

Applicable  regulations:  Regulations 
applicable  to  this  program  include  the 
following: 

(a)  Regulations  governing  the 
Rehabilitation  Long-Term  Training 
Program  (34  CFR  Parts  385  and  386);  and 

(b)  Education  Department  General 
Administrative  Regulations  (EDGAR) 
(34  CFR  Parts  74,  75.  77.  and  78). 

Further  information:  Martin  VV. 
Spickler,  Ph.D.,  Director,  Division  of 
Resource  Development,  Rehabilitation 
Services  Administration.  U.S. 
Department  of  Education,  Room  3329, 
Mary  E.  Switzer  Building,  400  Marj'land 
Avenue,  SW.,  Washington,  D.C.  20202. 
Telephone:  (202)  245-0075. 

84. 129D— Rehabilitation  Continuing 
Education  Projects 

Closing  date:  February  15.  1983— 
Noncompeting  Continuations. 

Authority  for  this  program  is 
contained  in  Section  304  of  the 
Rehabilitation  Act  of  1973.  as  amended 
(29  U.S.C.  774). 

Awards  are  made  under  this  program 
to  State  vocational  rehabilitation 
agencies,  and  other  public  or  nonprofit 
agencies  and  organizations,  including 
institutions  of  higher  education. 
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The  purpose  of  this  program  is  to 
support  training  centers  that  serve  either 
a  Federal  region  or  another  multi-State 
geographical  area  and  provide  for  a 
broad  integrated  sequence  of  training 
activities  that  focus  on  meeting 
recurrent  training  needs  of  rehabilitation 
personnel  employed  in  public  and 
nonprofit  programs  providing 
rehabilitation  services  to  severely 
physically  and  mentally  disabled 
individuals. 

Available  funds:  The  total  amount  of 
funds  awarded  under  this  program  for 
Fiscal  Year  1982  was  $2,000,000.  At  this 
time  the  Fiscal  Year  1983  appropriation 
is  undetermined.  It  is  estimated  that 
$2,000,000  will  be  available  for 
noncompeting  continuation  projects  m 
Rehabilitation  Continuing  Education  in 
Fiscal  Year  1983  to  be  distnbuted  within 
each  Federal  Region  as  follows: 

Region  I Sl6fl.-H6 

Region  II — „....  $194  853 

Region  m „ $234,404 

Region  !V S2i«  093 

Region  V Sijr'tJOl 

Region  VI $230, -3« 

Region  VII $154  f>4-, 

Region  Vin Sl.'>0,43!t 

Region  IX „ $1P2,59P 

Region  X $1 52.483 

These  estimates  do  not  bind  the 
Department  of  Education  to  a  specific 
number  of  grants  or  to  the  amount  of 
any  grant  unless  that  amount  is 
otherwise  specified  by  statute  or 
regulations. 

Application  forms:  Application  forms 
and  program  information  paci<age.s  will 
be  mailed  to  grantees  who  are  eligible  to 
apply  for  noncompeting  continuation 
grant  support  under  this  notice. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  (he 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  The  Secretary  urges  that  the 
narrative  portion  of  the  application  not 
exceed  15  pages  in  length.  The  Secretary 
further  urges  that  only  the  information 
required  be  submitted. 

Applicants  applying  for  assistance 


under  this  program  must  submit  their 
applications  to  the  appropriate  Regional 
Office. 

Applicable  regulations:  Regulations 
applicable  to  this  program  include  the 
following: 

(a)  Regulations  governing  the 
Rehabilitation  Continuing  Education 
Program  (34  CFR  Parts  385  and  389):  and 

(b)  Education  Department  General 
Administrative  Regulations  (EDGAR) 
(34  CFR  Parts  74.  75.  77.  and  78), 

Further  information:  Martin  W. 
Spickler,  Ph,  D..  Director,  Division  of 
Resource  Development.  Rehabiiitntion 
Services  Administration.  U,S- 
Department  of  Education,  Room  3329. 
Mary  E.  Swilzer  Building,  400  Marvland 
Avenue.  SW.,  Washington,  D.C.  ^202. 
Telephone:  (202)  245-(X)75. 

84  128B— Projects  With  Industry 

Closing  date:  Februar\'  15.  1983 — 
•Noncompeting  Continuations. 

.^uthonty  for  this  program  is 
contained  in  section  621  of  the 
Rehabilitation  Act  of  1973,  as  amended 
129  U.S.C.  79.5g). 

Agreements  are  made  under  this 
program  with  employers  and  profit- 
making  and  nonprofit  organizations, 
including  any  industrial,  business  or 
commercial  enterprise;  labor 
organization:  community  trade 
association;  rehabilitation  faciUty;  or 
any  other  agency  or  organization  with 
the  capacity  to  arrange,  coordinate  or 
conduct  training  and  other  employment 
programs  and  provide  supportive 
services  and  assistance  to  handicapped 
individuals  in  j  realistic  work  setting. 

The  purpose  of  this  program  is  to 
provide  handicapped  individuals  with 
training,  employment,  and  supportive 
services  and  assistance  within  business, 
industry,  or  other  realistic  work  settings 
in  order  to  prepare  them  for  competitive 
employment  and  permit  them  to 
maintain  their  employment. 

Avaiiable  funds:  The  total  amount  of 
funds  available  under  this  program  in 
Fiscal  Year  1982  was  $7,500,000,  At  this 
time,  the  Fisciil  Year  1983  appropriation 
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is  undetermined.  It  is  estimated  that 
$1,750,000  will  be  available  for  Fiscal 
Year  1983  for  noncompeting 
continuations.  An  estimated  15 
noncompeting  continuation  projects  will 
be  awarded  with  an  average  project 
totaling  $117,000.  These  estimates  do  not 
bind  the  Department  of  Education  to  a 
specific  number  of  grants  or  to  the 
amount  of  any  grant  unless  that  amount 
is  otherwise  specified  by  statute  or 
regulations. 

Application  forms:  Application  forms 
and  program  information  will  be  mailed 
to  grantees  who  are  eligible  to  apply  for 
noncompeting  continuation  grant 
support  under  this  notice. 

Apphcations  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  program  information 
package.  The  Secretary  urges  that  the 
narrative  portion  of  applications  not 
exceed  15  pages  in  length.  The  Secretary 
further  urges  that  apphcants  not  submit 
information  that  is  not  requested. 

Applicable  regulations:  Regulations 
applicable  to  this  program  include  the 
following: 

(a)  Regulations  governing  the  Projects 
with  Industry  Program  (34  CFR  Parts  369 
and  379);  and 

(b)  Education  Department  General 
Administrative  Regulations  (EDGAR) 
(34  CFR  Parts  74,  75,  77,  and  78). 

Further  information:  Harold  F.  Shay, 
Director,  Division  of  Special  Projects, 
Rehabilitation  Services  Administration, 
U.S.  Department  Education,  Room  3321, 
Mary  E.  Switzer  Building,  Washington. 
D.C.  20202.  Telephone:  (202)  245-0079. 


Dated:  November  22, 1982. 

George  A.  Conn. 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 

|n»  Doc.  82-32431  Filed  11-24-82.  8:45  am| 
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DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Forms  Under  Review  by  the 
Office  of  iManagement  and  Budget 

agency:  Energy  Information 
Administration,  DOE. 
action:  Notice  of  submission  of  request 
for  clearance  to  the  Office  of 
Management  and  Budget. 


SUMMARY:  Under  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
Chapter  35).  Department  of  Energy 
(DOE)  notices  of  proposed  collections 
under  review  will  be  published  in  the 
Federal  Register  on  the  Thursday  of  the 
weeic  following  their  submission  to  the 
Office  of  Management  and  Budget 
(OMB).  Following  this  notice  is  a  Hst  of 
the  DOE  proposals  sent  to  OMB  for 
approval  since  November  12, 1982. 

Each  entry  contains  the  following 
information  and  is  Usted  by  the  DOE 
sponsoring  office:  (1)  The  form  number 
(2)  Form  title;  (3)  Type  of  request,  e.g.. 
new,  revision,  or  extension;  (4) 
Frequency  of  collection;  (5)  Response 
obligation,  i.e.,  mandatory,  voluntary,  or 
required  to  obtain  or  retain  benefit;  (6) 
Type  of  respondent;  (7)  An  estimate  of 
the  number  of  respondents;  (8)  Annual 
respondent  burden,  i.e.,  an  estimate  of 

DOE  Forms  Under  Review  by  OMB 


the  total  number  of  hours  needed  to  fill 
out  the  form:  and  (9)  A  brief  abstract 
describing  the  proposed  collection. 
DATES:  Last  Notice  published  Friday. 
November  12. 1982. 
FOR  FURTHER  INFORMATION  CONTACT. 
John  Gross.  Director,  Forms  Clearance 

and  Burden  Control  Division,  Energy 

Information  Administration,  M.S.  IH- 

023.  Forrestal  Building.  1000 

Independence  Ave..  NW.. 

Washington.  D.C.  20585.  (202)  252- 

2308. 
Jefferson  B.  Hill,  Department  of  Energy 

Desk  Officer.  Office  of  Management 

and  Budget.  726  Jackson  Place,  NW.. 

Washington.  D.C.  20503.  (202)  395- 

7340. 
Vartkes  Broussalian,  Federal  Energy 

Regulatory  Commission  Desk  Officer, 

Office  of  Management  and  Budget,  726 

Jackson  Place.  NW..  Washington.  D.C. 

20503.  (202)  395-3087. 
SUPPLEMENTARY  INFORMATION:  Copies 
of  proposed  collections  and  supporting 
documents  may  be  obtained  from  Mr. 
Gross.  Comments  and  questions  about 
the  items  on  this  list  should  be  directed 
to  the  OMB  reviewer,  comments  should 
also  be  provided  Mr.  Gross.  If  you 
anticipate  commenting  on  a  form,  but 
find  that  time  to  prepare  will  prevent 
you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
reviewer  of  your  intent  as  early  as 
possible. 

Issued  in  Washington,  D.C,  November  19, 
1982. 

Yvonne  M.  Bishop. 

Director,  Statistical  Standards,  Energy 
Information  Administration. 


Fonn  No. 


Form  mH 


Type  ot 
request 


Resoonse 
trequeocy 


Response 
obligation 


(11 


(2) 


(3) 


(<) 


ElA-174.. 


Sales  at  bgueOed 
Petroleum  Oases. 


FEnC-423 


Extension ,  Annual.. 


MontMy  Report  ot 
Cost  and  Oualrty 
o<  Fuels  'Of 
Electric  Plants. 


Revision ,  Monthly.. 


(5) 


Mandatory.. 


Respondent 
deacnption 


Estimated 
num»)er  ot 
resporxlents 


Annual 

respondent 

burden 


(6) 


Mandatory  . 


Suppliers  of 
Liquened 
pelroteum 
gases  with 
annual  sales 
of  100.000 
gallons  or 
more. 

Electirc  Utility 
Companmes. 


(7) 


3.400 


750 


Abstract 


(8) 


6,800 


18,00 


(9) 


Form  ElA-174  is  designed  to  collec 
data  on  sales  of  bquafied  petroteun 
gases  and  ethane  n  the  Umtec 
States  Data  are  published  In  th< 
Petroleum  Supply  Annual.  Data  an 
also  used  as  mput  to  the  Federa 
Energy  Data  System  and  the  "Shor 
Term  Monthly  Demand  Forecasting 
Model" 

Fomi  FERC-423  collects  data  on  tfH 
cost  and  Quality  of  fuels  delivered  tc 
electric  utility  plants.  Data  are  user 
in  the  evaluation  of  individual  utili^ 
costs  and  pratices,  in  rate  cases 
and  in  periodic  reviews  to  ensuri 
efficient  use  of  resources.  Data  an 
also  published  by  EIA. 
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Federal  Energy  Regulatory 
Commission 

[Project  No.  6773-000] 

Walnut  Valley  Water  District; 
Application  for  Exemption  of  SmaH 
Conduit  Hydroelectric  FacilJt|i^ 

.November  19, 1982. 

Take  notice  that  on  October  18, 1982, 
The  Walnut  Valley  Water  District 
(Applicant)  filed  an  application,  under 
Section  30  of  the  Federal  Power  Act 
(Act)  [16  U.S.C.  Section  a23(a)],  for 
exemption  of  a  proposed  hydroelectric 
project  from  requirements  of  Part  I  of  the 
Act.  The  proposed  Joint  Water  Line 
Hydroelectric  Project  (FERC  Project  No. 
6773)  would  be  located  on  an  existing 
Applicant's  water  supply  pipeline  in  Los 
Angeles  County,  near  Walnut,  CA. 
Correspondence  with  the  Apphcant 
should  be  directed  to:  Mr.  Ed  Biederman, 
General  Manager,  The  Walnut  Valley 
Water  District,  271  South  Brea  Canyon 
Rd..  Walnut,  CA  91789. 

Purpose  of  Project— The  electrical 
energy  produced  at  the  site  would  be 
sold  to  Southern  California  Edison 
Company  via  an  existing  transmission 
line. 

Project  Description — The  proposed 
project  would  consist  of  a  powerhouse 
to  contain  two  generating  units  with  a 
total  rated  capacity  of  195  kW  operatmg 
under  a  head  of  123  feet. 

Agency  Comments — The  U.S.  Fish  and 
Wildlife  Service,  The  National  Marine 


Fisheries  Service,  and  the  California 
Department  of  Fish  and  Game  are 
requested,  for  the  purposes  set  forth  in 
Section  30  of  the  Act,  to  file  within  45 
days  from  the  date  of  issuance  of  this 
notice  appropriate  terms  and  conditions 
to  pr-otect  any  fish  and  wildlife 
resources  or  otherwise  carry  out  the 
provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal,  State,  and  local  agencies 
are  requested  to  provide  comments  they 
may  have  in  accordance  with  their 
•duties  and  responsibilities.  No  other 
forma!  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  w^ithin  45  day's 
from  the  date  of  issuance  of  this  notice. 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Comments.  Protests,  or  Motions  To 
Intervene— Anyone  may  file  commcni.s. 
a  protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Commission  Rules  211  or  27  4.  18  CFR 


385.211  or  385.214.  47  FR  19025-26  (1982). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  ai! 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
parly  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  filed  on  or  before  )an.idr>  3  1983. 

Filing  and  Service  of  Responsive 
Documents— Any  filings  must  hear  in  all 
capital  letters  the  title   'CO.M.MF.NTS" 
"PROTEST",  or  "M0T10.\  TO 
I.NTERVENE".  as  applicable,  and  the 
Project  .Number  of  this  notice.  .Anj  of 
the  above  named  documents  mui,!  be 
filed  by  providing  the  oriB'.n.iJ  dnd  those 
copies  required  ii\  the  Commission's 
regulations  to  Kenneih  F  Plumb. 
Secretary,  Federal  Eni-rgv  Regi;!,,ti)ry 
Commission,  825  .North  Capi!.:,  St.  et, 
NE..  Washington.  DC.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief.  Applications  Branch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F  Plumb. 
Secretary. 
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The  above  notices  of  determination 
were  received  from  the  indicated 
jurisdictional  agenices  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  the  Natural  Gas  Policy  Act  of  1978 
and  18  CFR  274.104.  Negative 
determinations  are  indicated  by  a  "D" 
before  the  section  code.  Estimated 
annual  production  (PROD)  is  in  miUion 
cubic  feet  (MMCF).  An  (*)  before  the 
Control  (JD)  number  denotes  additional 
purchasers  Usted  at  the  end  of  the 
notice. 

The  applications  for  determination  are 
available  for  inspection  except  to  the 
extent  such  material  is  confidential 
under  18  CFR  275.206,  at  the 
Commission's  Division  of  Public 
Information,  Room  1000.  825  North 
Capitol  St.,  Washington,  D.C.  Persons 
objecting  to  any  of  these  determinations 
may,  in  accordance  with  10  CFR  275.203 
and  275.204,  file  a  protest  with  the 
Commission  within  fifteen  days  after 
publication  of  notice  in  the  Federal 
Register. 

Categories  within  each  NGPA 
sections  are  indicated  by  the  following 
codes; 

Section  102-1:  New  OCS  lease 
102-2:  New  well  (2.5  mile  rule) 


102-3:  New  well  (1000  ff  rule) 
102-4:  New  onshore  reservoir 
102-5:  New  reservoir  on  old  bcs  lease 

Section  107-DP:  15.000  feet  or  deeper 
107-GB:  Geopressured  brine 
107-CS:  Coal  seams 
107-DV:  Devonian  shale 
107-PE:  Production  enhancement 
107-TF:  New  tight  formation 
107-RT:  Recompletion  tight  formation 

Section  108:  Stripper  well 
108-S.'\:  Seasonaly  affected 
108-ER:  Enhanced  recovery 
10&-PB:  Pressure  buildup 

Kenneth  F.  Plumb, 

Secretary. 


IFRDoc  82-32214  Filrd  n2+-a:  a  45 
BILLING  COOe  6717-01-11 


.ml 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[A-2-FR  2249-11 

Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  Final 
DetermlnatloRS 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  Final  Actions. 


Name  ot  applicant 


Amerada  Hess  Corporation 

Wasnington  and  Warren  Counties.. 


Type  of  source 


Appfonmate  location 


Petroleum  refinery  reacSvation . 
New  resource  recovery  laahty .. 


Pon  Reading   NJ.. 
Glens  Falls,  N  Y  ... 


SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  between  July  1,  1982 
and  September  30, 1982.  the  U.S. 
Environmental  Protection  Agency, 
Region  II,  issued  two  final 
determinations  relative  to  the 
Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  regulations  codified 
at  40  CFR  52.21  (45  FR  52676)  A  listing 
of  these  final  determinations  includes 
two  apphcabilitj'  determmslions  These 
PSD  determinations  are  final  artions 
under  the  Clean  Air  Act 

DATES:  The  effective  dates  for  the  above 
PSD  determinations  are  delineated  in 
the  following  chart,  (See  Supplementary 

Inform. jtion) 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr,  Kenneth  Eng,  Chief.  Ait  and 
Environmental  ,'\pp!icHt!uns  Sn  tmn. 
Permits  Administration  Branch,  Office 
of  Policy  and  Management.  U.S. 
Environmental  Protection  i^ency. 
Region  II  Office,  26  Federal  Plaza,  Room 
432,  .\(  w  York,  .\fw  York  10278,  (212) 

2(:>4-47n, 

SUPPLEMENTARY  INFORMATION:  Pursuant 

to  the  PSD  reguldtions.  the  EPA  has 
made  fin.i!  determinations  relative  to  the 
sources  listed  below: 


Type  of  final  ackon 


PSO  nwvappicabirty.. 
PSD  appkcabdity 


Dmtaitm 


Sepl  20.  1982 
July  9,  1982 


This  notice  contains  only  a  list  of  the 
sources  which  have  received  PSD 
determinafions.  Copies  of  these 
determinations  and  related  materials 
are  available  for  public  inspection  at: 
Environmental  Protection  Agency, 
Region  II  Office,  Permits  Administration 
Branch.  Office  of  Policy  and 
Management,  26  Federal  Plaza.  Room 
432,  New  York,  New  York  10278,  (212) 
264-4711. 

Under  Secfion  307(b)(1)  of  the  Clean 
Air  Act  (the  Act),  judicial  review  of 
these  determinations  is  available  only 
by  the  filing  of  a  petition  for  review  in 
the  United  States  Court  of  Appeals  for 
the  appropriate  circuit  on  January  25, 
1983.  Under  Section  307(b)(2)  of  the  Act, 
these  determinations  shall  not  be 
subject  to  later  judicial  review  in  civil  or 
criminal  proceedings  for  enforcement. 

Dated:  November  5, 1982. 

Richard  Dewling. 

.1  cting  Regional  A  dmirtistrolor. 

(IR  Doc   82-,W13e  Filed  11-24-82,  8:45  am| 
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Availability  of  Environmental  Impact 
StatemenU  Filed  November  15 
Through  November  19,  1982,  Pursuant 
to  40  CFR  Part  1506.9 

RESPONSIBLE  AGENCY:  Office  of  Federal 
Activities:  General  information  382- 
5075  or  382-5076 
CORPS  OF  ENGINEERS: 

EIS  No,  820741,  Draft,  COE,  MO— .Missouri 
R  Levee  Unit  L-385  Flood  Control 
Project,  Platte  &  Clav  Counties,  Due:  1/ 
10/82, 
Department  of  Interior: 

EIS  No,  820753.  Final.  NPS.  SEV,  CA,  W— 
Death  V.^Mey  NafI  Monument  Natural' 
Cultural  Resources  Mgmt.,  Due:  12'27,'b2 
Department  of  Transportation: 

EIS  No.  820748,  Draft,  FHW,  IN— I'S  12 
Bridge  Replacement  Over  Trail  Creek, 
I^Porte  County.  Due:  1/10/83, 

EIS  No,  820749,  Draft,  FHW,  OH— Ohio 
Turnpike  (1-76/1-^/1-90)  Upgrading.  L\ 
to  PA  States  Lines,  Due:  1/10/83, 

EIS  No,  820743,  Final,  FHW,  LA— LA-14 
Upgrading.  LA-14  Bypass  to  LA-676, 
Vermillion  A  Iberia  Parishes.  Due:  12/27/ 
82, 

EIS  No,  820746.  Final,  FHW,  IN— Holt  Road 
Improvement/Extension,  1-79  to 


Lafayette  Road,  Marion  Co..  Due:  12/27/ 
82. 
EIS  No,  820745,  Final,  FAA,  OR— 
Clackamus  County  Reliever  Airport 
Mulino,  Clackamus  County,  Due:  12/27/ 
82, 
Environmental  Protection  Agency: 
EIS  No,  820742,  Final,  EPA,  REG— Large 
Appliance  Surface  Coating  Operations 
Emissions,  Standards.  Due:  12/27/82. 
EIS  No.  820747.  Final.  EPA.  REG— 
Publication  Rotogravure  Printing. 
presses.  Emissions,  Standards,  Due  12/ 
27/82, 
EIS  No,  820752,  Final,  EPA,  MXtr— 
Galveston  Ocean  Dredged  Material 
Disposal  Site.  Designation,  Due;  12/27/ 
82. 
Departrntini  of  Housing  and  Urban 
Development: 
EIS  No  820754.  Draft  HUD,  WY- 

Westborough  Subdivision,  Mortgage  Ins.. 
Rork  Spnngs,  SvkeeiwHirr  Co.,  Due:  1/ 
10 'ai. 
Department  of  Agriculture: 
KIS  No.  820-44   Final.  SCS  NB— Swan 
Creek  Watershed  Plan,  Saline  and 
lefferson  Counties,  Due:  12/27/82. 
EiS  No  820-51.  Final   REA.  NM- Fruitland 
Coal  Load  230  \V  Transm.ssion  Line- 
Adoption.  Due:  12,2",  &2 
Nuclear  Regulatorv  C(.imm;sfcion: 
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EIS  No.  820750.  Final.  NRC,  REG— Land 
Disposal  of  Low-Level  Radioactive 
Waste,  Licensing,  Due:  12/27/82. 
.^mended  Notice: 

EIS  No.  810458.  Final.  SCS,  NB— Swan 
Creek  Watershed  Plan.  Saline  and 
Jefferson  Counties  'Published  FR6/19/ 
81 — Officially  withdrawn 
Dated;  November  22. 1982. 
Louis  |.  Cordie. 
Acting  Director.  Office  of  Federal  Activities. 

:FR  Doc.  K-3248*  Filed  11-24-82;  8  45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

BC  Docket  No.  82-774;  File  No.  BPCT- 
820526KI,  BC  Docket  No.  82-775;  File  No. 
BPCT-«20823KEI 

Alvarez  &  EscabI  et  al.;  Designating 
Applications  for  Consolidated  Hearing 
on  Stated  Issues 

Adopted:  November  4,  1982,     i 
Released:  November  19,  1982. 

In  re  application  of  Alvarez  &  Escabi, 
Mayaguez.  Puerto  Rico;  Ana  ].  Plaza. 
Mayaguez,  Puerto  Rico;  for  construction 
permit:  for  a  new  television  station. 

1.  The  Commission,  by  the  Chief. 
Broadcast  Bureau,  acting  pursuant  to 
delegated  authority,  has  before  it  the 
above-captioned  mutually  exclusive 
applications  of  Alvarez  &  Escabi  (.ASEl 
and  Ana  ].  Plaza  (Plaza)  for  a  new 
commercial  television  station  to  operate 
on  Channel  22.  Mayaguez,  Puerto  Rico 

2.  A&E's  response  to  question  1, 
Section  II.  F,C,C,  Form  301,  indicates 
that  the  applicant  is  an  individual.  The 
applicant's  response  to  page  3.  Section 
II,  however,  shows  that  ].  ].  Alvarez  and 
Humberto  Escabi  each  have  a  50S 
interest  in  the  applicant.  Consequently, 
the  legal  status  of  the  applicant  is 
unclear.  Accordingly.  A&E  will  be 
required  to  submit  an  amendment 
clarifying  the  legal  status  to  the 
Administrative  Law  Judge  within  30 
days  of  the  release  of  this  Order 

3.  The  material  submitted  by  A&E  m 
its  application  does  not  demonstrate  the 
applicant's  financial  qualifications.' 
Although  the  financial  standards  are 
unchanged,  the  Commission  has 
changed  the  application  form  to  require 
only  certification  as  to  financial 
qualifications.  Accordingly.  A&E  will  be 
given  30  days  from  the  date  of  release  of 
this  Order  to  review  its  financial 
proposal  in  light  of  Commission 
requirements,  to  make  any  changes  that 
may  be  necessary  and,  if  appropriate,  to 


'  !*D  bank  letters  or  related  documents  were 
submitted  lo  indicate  the  source  of  funds  needed  to 
construct  and  operate. 


submit  a  certification  to  the 
.Administrdtive  Law  judge  in  the  manner 
called  for  in  revised  Section  HI,  Form 
301,  as  to  its  financial  qualificrftions.  If 
A&E  cannot  make  the  required 
certification,  it  shall  so  notify  the 
Administrative  Law  Judge  who  shall 
then  specify  an  appropriate  issue. 
Miiwntv  Broadcasters  of  East  St.  Louis. 
Inc..  BC  Docket  82-378,  released  July  15, 
1982. 

4.  There  is  a  discrepancy  between  the 
azimuth  of  major  lobes  listed  in  Section 
V-C  and  the  directional  antenna  pattern 
shown  in  Exhibit  VC-2  of  Plaza's 
application.  Plaza  will  be  required  lo 
submit  the  correct  azimuth  of  major 
lobes  to  the  Administrative  Law  Judge 
within  30  days  of  the  release  of  this 
Order. 

5.  Data  submitted  by  the  applicants 
indicate  that  there  would  be  a 
significant  difference  in  the  size  of  the 
areas  and  populations  which  would 
receive  service  from  the  proposals. 
Consequently,  for  the  purpose  of 
comparison,  the  areas  and  populations 
which  would  receive  television  service 
of  64  dOu  or  greater  intensity  (Grade  B), 
together  with  the  availability  of  other 
primary  television  services  in  such 
areas,  will  be  considered  under  the 
standard  comparative  issue,  for  the 
purpose  of  determining  whether  a 
comparative  preference  should  accrue  to 
either  of  the  applicants. 

Conclusion  and  Order 

6.  The  applicants  are  qualified  to 
construct  and  operate  as  proposed. 
Since  the  proposals  are  mutually 
exclusive,  however,  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below, 

8,  Accordingly,  it  is  ordered,  that, 
pursuant  to  Section  309(e]  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  to  be  held  before  an 
.Administrative  Law  Judge  at  a  time  and 
place  to  be  specified  in  a  subsequent 
Order,  upon  the  followmg  issues: 

1  To  determine  which  of  the  proposals 
would,  on  a  comparative  basis,  better  serve 
the  public  interest. 

2. To  determine,  in  light  of  the  evidence 
adduced  pursuant  to  the  foregoing  issue. 
which  of  the  applications  should  be  granted, 

9.  It  is  further  ordered,  that  Alvarez  & 
Escabi  shall  submit  an  amendment  to 
their  application  correcting  the 
discrepancy  noted  in  paragraph  two, 
above,  to  the  Administrative  Law  Judge 
within  30  days  of  the  release  of  this 
Order. 

11.  It  is  further  ordered,  that  Alvarez  & 
Escabi  shall,  within  30  days  of  the 


release  of  this  Order,  submit  a  financial 
certification  required  by  Section  III, 
FCC.  Form  301,  or  advise  the 
Administrative  Law  Judge  that  the 
required  certification  cannot  be  made. 

12.  It  is  further  ordered,  that  Ana  J. 
Plaza  shall  submit  the  required  azimuth 
of  major  lobes,  to  correct  the 
discrepancy  noted  in  paragraph  four, 
above,  to  the  Administrafive  Law  Judge 
within  30  days  of  the  release  of  this 
Order. 

13.  It  is  further  ordered,  that,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall, 
pursuant  to  §  1.221(c)  of  the 
Commission's  Rules,  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Commission. 
in  triplicate,  a  written  appearance 
stating  an  intention  to  appear  on  the 
date  fixed  for  hearing  and  to  present 
evidence  on  the  issues  specified  in  this 
Order. 

14.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
Si;ction  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  §  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  Rules. 

Federal  Communications  Commission. 

Laurence  E.  Harris, 

Chief.  Broadcast  Bureau. 

Larry  D.  Eads, 

Chief  Broadcast  Facilities  Division, 
Broadcast  Bureau. 

|FR  Uoc.  b2-;i2384  Filed  ll-24^«2.  B:4.i  ..ml 
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(BC  Docket  No.  82-763;  File  No.  BPCT- 
80111  4KG] 

Elba  Development  Corp.;  Designating 
Application  for  Hearing  on  Stated 
Issues 

Adopted:  November  3. 1982. 
Released:  November  18. 1982, 

In  re  applicaUon  of;  Elba  Development 
Corp,.  (KQTV  (TV)),  St,  Joseph, 
Missouri,  for  a  construction  permit;  for  a 
major  change, 

1.  The  Commission,  by  the  Chief, 
Broadcast  Bureau,  has  before  it  for 
consideration  the  above-captioned 
applicafion  of  Elba  Development 
Corporation  (Elba),  licensee  of 
television  broadcast  station  KQTV, 
Channel  2,  St.  Joseph,  Missouri,  seeking 
to  make  major  changes  in  the  facilities 
of  that  station;  and  petitions  to  deny      ' 


De  Facto  Re 

4.  Genera! 
the  Commis 
whether  the 
efficient  anc 
television  sc 
Section  307( 

'Since  Petitio 
petitions,  these 
considered  join 


J  Ml 
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filed  by  (1)  Scripps-Howard 
Broadcasting  Co.  (Scripps-Howard), 
licensee  of  KSHB-TV,  Channel  41, 
Kansas  City,  Missouri;  (2)  The  Hearst 
Corporation,  licensee  of  KMBC-TV, 
Channel  9,  Kansas  City,  Missouri;  (3) 
Meredith  Corporation  [Meredith), 
licensee  of  KCMO-TV.  Channel  5, 
Kansas  City.  Missouri;  (4)  Topeka 
Television.  Inc.  licensee  if  KSNT 
Channel  27,  Topeka,  Kansas;  (5)  Taft 
Broadcasting  Co.  (Taft).  licensee  of 
WDAF-TV,  Channel  4,  Kansas  City. 
Missouri;  and  (6)  Mid-America 
Broadcasting  of  Topeka.  Inc.  (Mid- 
America),  permittee  of  Channel  49, 
Topeka.  Kansas. 

2.  Each  I'etitioner  Claims  standing  as 
a  "party  in  interest"  within  the  meaning 
of  Section  309(d)  of  the  Communications 
Act  of  1934.  as  amended,  on  the  grounds 
that  the  proposed  new  station  would 
compete  in  the  Topeka/Kansas  City 
area  for  audience  and  revenues, 
inflicting  economic  injury  on  the 
Petitioners.  The  Commission  finds  that 
the  petitioners  have  standing.  Federal 
Communications  Commission  v. 
Sanders  Brothers  Radio  Station.  309 
U.S.  470.  60  S.  Ct  393.  9  RR  2008  (1940). 

Introduction 

3.  St.  Joseph,  Missouri,  is  located  50 
miles  north  of  Kansas  City.  Missouri. 
Elba  currently  transmits  from  a  site  2.8 
miles  east  of  the  St.  Joseph  reference 
point  with  an  antenna  height  of  810  feet 
above  average  terrain  and  an  effective 
radiated  visual  power  (ERP)  of  100  kW. 
Elba  is  proposing  to  move  to  a  site  5.3 
miles  east  of  Potter.  Kansas,  which  is 
approximately  26  miles  southwest  of  the 
St.  Joseph  reference  point.  Elba  is 
proposing  to  build  a  2000  foot  above 
ground  tower  at  the  proposed  site  with 
ERP  of  100  kW.  At  the  present  time. 
KQTV  provides  no  primary  city  service 
to  Kansas  City,  Missouri.  Kansas  City, 
Kansas  or  Topeka,  Kansas,  nor  is  Grade 
A  service  provided  to  Kansas  City  or 
Topeka,  Kansas.  Elba  states  that  its  goal 
in  filing  the  above-referenced 
application  is  to  improve  its  facilities 
and  to  serve  more  people,  while 
continuing  to  fulfill  its  primary 
obligation  to  St.  Joseph,  the  city  of 
license. 

De  Facto  Reallocation  ' 

4.  Generally,  Petitioners  contend  that 
the  Commission  must  determine 
whether  the  move  would  achieve  a  fair, 
efficient  and  equitable  distribution  of 
television  service  within  the  meaning  of 
Section  307(b)  of  the  Communications 


Act  of  1934.  as  amended.  Specifically, 
Petitioners  contend  that  grant  of  Elba's 
application  would  constitute  the  de 
facto  reallocation  of  Channel. 2  from  St. 
Joseph  to  Topeka  or  Kansas  City.'  In 
support  of  this  contention.  Petitioners 
principally  rely  on  Communications 
Investment  Corp.  v.  FCC,  641  F.  2d  954 
(D.C.  Cir.  1981).  Petitioners  argue  that 
Elba's  proposal  satisfies  several  of  the 
key  factors  identified  by  the  Court 
which  have  tended  in  the  past  to  suggest 
to  the  Commission  or  the  Court  that  a  de 
facto  reallocation  issue  must  be 
ventilated  in  an  evidentiary'  hearing 
before  a  transmitter  relocation  can  be 
approved  (id.  at  968).  The  pertinent 
factors  are:  (1)  The  ratio  of  St.  Joseph's 
population  (72,691)  to  Kansas  City, 
Kansas  (168.000)  and  Kansas  City. 
Missouri  (507,000)  combined  is 
approximately  one  to  eight;  in  the  case 
of  Topeka  (125,011).  the  ratio  is  1:1.7;  [2] 
Elba  is  proposing  to  move  its  transmitter 
from  a  site  2.8  miles  north  of  St.  Joseph 
to  a  location  that  is  25.8  miles  from  St. 
Joseph;  33.8  miles  from  Kansas  City, 
Missouri;  30.7  miles  from  Kansas  City. 
Kansas  and  42.3  miles  from  Topeka. 
Kansas;  (3)  KQTVs  signal  strength  over 
St.  Joseph  will  decline  from  111  to  82 
dBu,  a  29  dBu  reduction;  (4)  signal 
strength  over  Kansas  City.  Missouri  will 
increase  21  dBu  from  55  to  76  dBu;  the 
KQTV  signal  strength  at  the  Kansas 
City.  Kansas  reference  point  would 
increase  20  dBu  from  58  to  78  dBu  and 
theKQTV  signal  strength  at  the  Topeka 
reference  point  would  increase  25.5  dBu 
from  43.5  dBu  to  69  dBu.  Operating  as 
proposed,  the  principal  city  contour  of 
KQTV  would  include  88%  of  the  area  of 
Kansas  City,  Missouri  and  all  of  Kansas 
City,  Kansas.  The  Grade  A  contour 
would  include  93%  of  the  area  of  Kansas 
City,  Missouri,  all  of  the  area  of  Kansas 
City,  Kansas  and  85%  of  the  area  of 
Topeka,  Kansas;  (5)  proposed  relocation 
will  create  an  unserved  area  of  5,605 
persons  in  an  area  of  429  square  m:les. 
KQTV  would  provide  a  first  television 
service  to  a  population  of  approximately 
6,000  people  in  an  area  of  418  square 
miles.  A  second  television  service  would 
be  provided  to  a  population  of  7,463 
persons  in  an  area  of  413  square  miles 
(6)  there  is  a  history  of  prior  efforts  by 
previous  KQTV  licensees  and  the 
present  applicant  to  relocate  closer  to 
the  Topeka/Kansas  City  market. 
Specifically,  when  the  station  was  sold 
to  Elba  in  October.  1979,  Elba  requested 
additional  time  to  decide  whether  it 
wanted  to  resume  prosecution  of  the 


pending  major  change  application  of  its 
predecessor.  Subsequently,  in  June  1980, 
the  Commission  dismissed  the  pending 
application  "in  light  of  the  age  of  the 
case  and  volume  of  papers  which  had 
been  filed."  Tliereafter.  Elba  filed  the 
instant  application  *:  (7)  there  are  no 
unique  advantages  to  the  site  proposed 
by  Elba,  in  that  there  are  other  sites  to 
the  north  of  St.  Joseph  that  would 
accommodate  a  2000  foot  above  ground 
tower  and  enable  Elba  to  render  better 
service  to  St,  Joseph.  Petitioners  allege 
that,  at  the  alternate  site,  the  Grade  B 
contour  would  cover  an  area  of  20,106 
squarp  miles  with  a  population  of 
1,187.603  persons:  would  provide  first 
and  second  television  service  to  60.014 
persons  in  an  area  of  2,564  square  miles 
and  19.007  persons  in  an  area  of  1.324 
square  milp.s.  respectively:  no  Grade  A 
service  to  Kansas  City.  Kansas,  Kansas 
City.  Missouri  or  Topeka:  there  would 
be  no  overlap  of  KQ'I'V  primary  city. 
Grade  A  or  B  contours  with  the  principal 
city.  Grade  A  or  B  contours  of  Mid- 
America,  the  permittee  of  Channel  49. 
5.  Elba  responds  that  the  population 
figures  relied  upon  by  the  Petitioners  are 
outdated.  Elba  contends  that,  accordmg 
to  1980  census  information,  the 
population  of  St.  Joseph  is  76.691;  the 
population  of  Topeka  is  115.266;  and  the 
population  of  Kansas  City.  Missouri  is 
448.159.  Elba  further  contends  that, 
according  to  the  above  population 
figures,  the  ratio  of  the  St.  Joseph 
population  to  Kansas  City.  Missouri  is 
1  3,8  and  St.  Joseph  to  Topeka  is  1:1.5, 
which.  Elba  claims,  is  less  than  any  ratio 
found  to  be  significant  by  the  cou.1  in 
CJC  Elba  argues  that  the  methods  used 
by  Petitioners  to  measure  the  distance 
from  transmitter  site  to  the  city  of 
license  and  to  the  larger  city  are 
erroneous.  Elba  argues  that  the  proper 
method  of  measuring  distance  is  to  use 
the  official  reference  points  adopted  by 
the  Commission  in  §  73.611  of  the 
Commission's  Rules.  Using  these  points. 
Elba  asserts  that  the  distance  betwt^en 
the  proposed  transmitter  site  and  St, 
Joseph  IS  26.9  miles,  the  distance 
between  the  proposed  transmitter  site 
and  Kansas  City  is  35,6  miles  and  the 
distance  between  the  proposed 
transmitter  site  and  Topeka  is  40,4 
miles.  Thus,  Elba  states  that  the 
transmitter  is  closer  to  St.  Joseph  than  to 
either  Kansas  City  or  Topeka  Elba 


'Since  Petitioners  raise  similar  arguments  in  their 
petitions,  these  and  related  pleadings  will  be 
considered  jointly,  unless  otherwise  indicated. 


"On  June  29.  1982.  the  Commission  issued  s 
Notice  of  Proposed  Rulemaking  in  BC  Docket  No 
82-320,  47  FR  29282.  (1982)  reexamining  its  current 
de  facto  reallocation  policy 


'B>  Commission  letter  ddted  June  \l  IS**!,  ihe 
Chief,  Broadcast  Faalilies  Division,  dismiiied  the 
maior  chanj?e  application  of  Eltia  Dfwl'^pment 
Corp   iBf'CT-M~.3)  citmg,  inipr  aha   the  rtatpd 
nature  of  the  application  and  pleadmjjs  and  Ihe 
probable  need  for  extensive  amendment  which  Ihe 
Commission  felt  would  be  lanlamounl  to  fuing  a 
new  application. 
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contends  that  it  proposes  to  place  a 
stronger  signal  over  the  city  of  license 
than  over  either  of  the  larger  cities. 
Furthermore,  Elba  states  that  it  intends 
to  serve  St.  Joseph  with  a  city  grade 
signal  and  that  there  will  be  no  loss  area 
in  the  city  of  license.  However,  Elba 
concedes  that  outside  the  city  of  license, 
there  will  be  a  loss  of  10,733  persons  in 
an  area  of  903  square  miles,  which  is 
approximately  52-64  miles  northeast  of 
St.  Joseph.  Therefore,  Elba  proposes  to 
build  translator  stations  in  Bethany  and 
Grant,  Missouri,  and  gratuitously  to 
supply  and  install  rooftop  antennas  to 
those  in  the  loss  area  to  minimize  the 
effect.  Elba  asserts  that  the  resulting 
loss  of  service  will  be  counterbalanced 
by  the  fact  that  the  proposed  service 
will  provide  a  first  television  service  to 
5,556  persons  in  an  area  of  465  square 
miles.  Regarding  Elba's  alleged  prior 
interest  in  locating  closer  to  a  larger 
market,  Elba  argues  that  Petitioners 
have  shown  no  evidence  of  Elba's  prior 
interest  in  Kansas  City  or  Topeka.  Elba 
claims  that  it  had  no  connection  with 
applications  filed  by  prior  licensees  of 
KQTV.  Contrary  to  Petitioner's 
assertion,  Elba  contends  that  there  is  a 
unique  advantage  to  the  proposed  site 
and  that  the  alternative  site  proposed  by 
the  Petitioners  is  unsuitable.  Elba 
further  contends  that,  based  on 
engineering  data,  the  50  square  mile 
area  around  Potter,  Kansas,  within 
which  the  proposed  site  is  located,  is  the 
only  area  within  35  miles  to  the  south, 
east  or  west  of  St.  Joseph  where  a  tall 
tower  could  be  built.  Elba  states  that  the 
alternative  site  is  27.2  miles  further  from 
its  city  of  license  and  that  it  would  only 
be  able  to  serve  1.1  million  people. 
400,000  viewers  less  than  it  expects  to 
serve  from  its  proposed  site.  Lastly,  Elba 
argues  that  the  de  facto  reallocation 
policy  is  not  invoked  simply  because  a 
licensee  proposes  to  improve  its 
facilities  and,  as  a  result,  to  extend 
service  to  additional  communities. 

6.  In  response  to  Elba's  opposition. 
Petitioners  state  that  the  measurements 
of  the  distance  between  the  proposed 
transmitter  site  to  the  city  of  license  and 
the  larger  city  should  be  calculated  from 
the  proposed  transmitter  site  to  the 
boundary  of  each  city  and  not  to  its 
reference  point.  Petitioners  further  stale 
that  if  the  city  boundaries  are  utilized, 
the  new  site  is  closer  to  the  boundaries 
of  Kansas  City  than  to  the  boundaries  of 
St.  Joseph.  Petitioners  further  respond 
that  Elba  cannot  utilize  translators  to 
compensate  for  the  loss  of  primary 
service.  Petitioners  argue  that 
translators  may  only  be  used  to 
compensate  for  such  loss  where  special 
circumstances  exist  such  as  terrain 


obstructions,  that  are  substantially 
beyond  the  control  of  the  licensee. 
Petitioners  disagree  that  there  is  a 
unique  advantage  to  Elba's  proposed 
transmitter  site.  Petitioners  contend  that 
there  are  sites  to  the  north  of  St.  Joseph 
where  Elba  could  construct  a  tall  tower 
and  essentially  maintain  its  current 
coverage  of  the  St.  Joseph  area.  Finally, 
Petitioners  respond  that  Elba's  prior 
interest  in  the  present  site  can  be 
established  by  a  letter  dated  June  9, 
1980,  where  Elba  requested  that  the 
Commission  consider  the  oldest  of  the 
proposals  as  its  own. 

7.  "De  facto  reallocaiton  requires  that 
there  be  an  element  of  removal  of  the 
channel  from  one  city  and  an  effective 
use  in  another  city;  there  can  be  no 
reallocation  if  either  element  is 
missing."  Central  Alabama 
Broadcasters.  Inc..  68  FCC  2d  1339, 1340 
(1978).  A  De  facto  reallocation  of  a 
channel  occurs  when  an  applicant  seeks 
primarily  to  serve  another  community 
not  eligible  for  the  channel  in  question, 
depriving  the  assigned  community  of 
service  from  that  channel.  Hall 
Broadcasting  Co..  Inc..  71  FCC  2d  235, 
237  (1979).  "So  long  as  it  appears  that  an 
applicant  will  provide  service  to  the 
assigned  community,  additional  service 
rendered  by  it  to  other  communities 
does  not  result  in  a  de  facto 
reallocation."  Id. 

8.  In  CIC.  supra  the  United  States 
Court  of  Appeals  reviewed  and 
articulated  nine  key  factors  culled  from 
prior  Commission  and  court  decisions 
on  which  the  Commission  has  relied  in 
determining  whether  or  not  a  proposed 
transmitter  move  raises  a  question  olde 
facto  reallocation.  The  Court 
emphasized  that  it  was  not  laying  down 
a  novel  per  se  rule  requiring  the 
Commission  to  conduct  full  evidentiary 
hearmgs.  only  providing  a  framework 
from  which  the  Commission 
traditionally  requires  a  Section  309 
hearing. 

9  We  have  reviewed  Elba's 
application  and  the  pleadings  in  light  of 
the  factors  discussed  in  CIC  and 
conclude  that  Petitioners  have  failed  to 
raise  substantial  and  material  questions 
of  fact  with  respect  to  the  de  facto 
reallocation  of  channel  2  warranting  an 
evidentiary  hearing  pursuant  to  Section 
309  of  the  Communications  Act.  (1)  The 
population  ratio  of  St.  Joseph  to  Kansas 
City.  Missouri  is  1:5.8  and  the  population 
ratio  of  St.  Joseph  to  Topeka  is  1:1.5.* 
While  the  population  ratio  between  St. 
Joseph  and  Kansas  City,  Missour  weigh 
in  the  petitioner's  favor,  the  ratio 
between  St.  Joseph  and  Topeka  is  lower 


than  any  ratio  found  to  be  significant  in 
CIC.  (2)  Elba's  proposed  transmitter 
would  be  located  closer  to  St.  Joseph 
(26.9  miles),  than  to  Topeka  (40.4  miles) 
or  Kansas  City,  Missouri  (35.6  miles.* 
These  first  two  factors  weigh  in  Elba's 
favor.  (3)  While  Elba's  proposed 
transmitter  site  will  increase  KQTV's 
signal  strength  over  Topeka  and  Kansas 
City,  Kansas.  KQTV  will  continue  to 
place  a  city  grade  signal  over  all  of  St. 
Joseph  in  accordance  with  §  73.685(a)  of 
the  Commission's  Rules.  (4)  as  a  result 
of  the  proposed  move.  Elba  will  create  a 
loss  area.  See  dicussion  below.  (5)  Elba 
has  demonstrated  no  prior  interest  in 
relocating  to  the  Topeka/Kansas  City 
market.  The  evidence  presented  by  the 
Petitioners  relates  specifically  to  the 
alleged  efforts  of  the  past  licensees  of 
KQTV  to  relocate  to  the  larger  market. 
Any  effect  of  Elba's  June  8. 1980 
correspondence  to  the  Commission  is 
inconsequential  to  the  instant 
proceeding,  since  no  determination  was 
ever  made  on  the  intent  of  the  1971  "tall 
tower"  application  and  its  possible  de 
facto  reallocation  implications.  We 
cannot  attribute  to  Elba  past  attempts  of 
its  predecessors  to  allegedly  penetrate 
the  Topeka/Kansas  City  market.  (6) 
Elba's  proposed  transmitter  site  is  not 
currently  located  in  an  area  used  by 
Kansas  City  or  Topeka  stations.  (7)  The 
studios  of  KQTV  will  remain  in  St. 
Joseph.  (8)  The  question  of  whether  the 
proposed  site  offers  any  unique 
advantages  to  Elba  is  disputed  by  the 
Petitioners.  However,  there  is  no 
requirement  that  Elba  make  this 
showing.  The  Court  in  CIC  noted  that  an 
applicant  might  offer  a  showing  that 
would  sufficiently  explain  a  proposed 
transmitter  location,  but  that  "*  *  *  a 
required  showing  will  rarely  be  possible, 
however,  because  it  will  be  necessary 
for  the  proposing  station  to  demonstrate 
that  no  other  site  closer  to  the  primary 
market  will  do;  showing  a  negative 
beyond  dispute  is  not  often  easy."  CIC 
at  970.  In  conclusion,  we  do  not  find  that 
Elba's  proposed  operation  would 
constitute  a  de  facto  reallocation  of 
Channel  2  from  St.  Joseph. 

Unserved  Area 

10.  It  is  an  undisputed  principle  that 
the  loss  of  service  to  an  area  is  prima 
facie  against  the  public  interest,  absent 
a  substantial  showing  of  offsetting 
factors.  Hall  v.  Federal  Communications 


•According  to  the  most  recent  population  figures 
available,  i.e..  the  1980  Census. 


'We  agree  with  the  applicant  that  the  proper 
method  of  measuring  distance  is  to  use  the  ofncial 
reference  points  adpted  in  S  73.611  of  the 
Commission's  Rules.  Due  to  the  irregular  and 
inconsistaent  nature  of  official  city  hmits.  such  an 
inexact  source  of  measurement  is  not  contemplated 
by  the  Rules. 
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Commission.  237  F.2d  567  (D.C.  Cir. 
1956).  Moreover,  the  weighing  process  in 
which  we  engage  to  determine  whether 
the  projected  loss  of  service  will  be 
counterbalanced  by  other  factors 
involves  more  than  a  mere  comparison 
of  numbers.  KQTV.  Inc.,  FCC  79-607. 
released  October  17. 1979.  As  noted 
above,  KQTV's  proposed  relocation 
would  create  an  unserved  area  of  5,805 
persons  in  an  area  of  429  square  miles. 
Elba  relies  upon  the  elimination  of  an 
unserved  area  (KQTV  would  provide  a 
first  TV  Service  to  5,934  persons  in  an 
area  of  418  squae  miles)  and  argues  that 
translators  and  rooftop  antennas  can  be 
used  to  minimize  the  loss  of  service  to 
the  public,  as  offsetting  factors. 
However,  in  KQTV  we  affirmed  our  long 
standing  policy  that  translators  cannot 
compensate  for  the  loss  of  primary 
service.  In  the  Commisison's  view:  "The 
loss  of  service  and,  clearly,  the  creation 
of  an  unserved  area  are  serious  matters, 
particularly  to  those  viewers  who  will 
suffer  the  loss."  KQTV,  Inc..  supra  at  7. 
11.  On  the  basis  of  the  facts  presently 
available,  the  Commission  is  not 
persuaded  that  the  creation  of  an 
unserved  area  is  offset  by  other  factors. 
Surely  the  fact  that  the  unserved  area 
being  created  is  nearly  identical  in  size 
and  population  to  that  being  eliminated 
does  not  constitute  a  substantial 
offsetting  factor,  particularly  in  light  of 
the  fact  that  there  would  be  additional 
loss  areas.  If  the  deprivation  of  ail 
predicted  television  service  in  an  area  is 
to  be  justified  in  this  case,  it  must  be 
done  in  the  context  of  an  evidentiary' 
hearmg  where  all  factors  can  be 
subjected  to  the  close  scrutiny  thfy 
deserve.  The  application  will,  therefore, 
be  designated  for  hearings  on 
appropriate  issues  related  to  the  gains 
and  losses. 

UHF  Impact 

12.  Petitioners  contend  that  a  grant  of 
Elba's  application  would  have  an 
adverse  effect  on  existing  and 
prospective  UHF  stations  in  both 
Topeka  ^'.yd  Kansas  City.  As  already 
shown,  a  construction  permit  was 
recently  awarded  for  authority  to 
operate  on  Channel  49  in  Topeka. 
Kansas.  Petitioners  contend  that  Elba's 
proposal  entails  the  substantial  overlap 
of  KQTV  contours  and  the  city.  Grade  A 
and  Grade  B  contours  of  the  permittee  of 
Channel  49.  Petitioners  state  that  the 
Topeka  area  is  presently  being  served 
by  NBC  affiliate  KTSB  [Channel  27)  and 
CBS  affiliate  WIBW  (Channel  13). 
Presently.  ABC  programming  is  also 
provided  on  a  per  program  basis  by 
KTSB;  there  is  no  fulltime  ABC  affiliate. 
Petitioners  contend  that  Channel  49's 
viability  will  be  achieved  only  with  a 


major  network  affiliation  (presumably 
ABC).  Petitioners  argue  that  since  KQTV 
is  already  an  ABC  affiliate  and  would 
continue  to  provide  ABC  programming 
to  the  Topeka  area,  ABC  will  not  be 
inclined  to  offer  affiliation  to  a  second 
station  in  the  same  community. 
Petitioners  argue  that,  as  a  new 
independent  UHF  station,  Channel  49s 
chances  of  viability  are  minimal. 

13.  Elba  responds  that  Petitioners 
have  failed  to  demonstrate  that  Elba's 
site  change  will  harm  the  existing  or 
proposed  UHF  stations  in  Kansas  City 
or  Topeka.  Elba  further  argues  that  no 
showing  has  been  made  with  regard  to 
Channel  49'8  viability  as  an  independent 
station  or  as  a  subscription  television 
station,  nor  have  Petitioneis  presented 
economic  evidence  on  the  Topeka 
market  or  data  concerning  projected 
audience  shares  and  advertising 
revenues.  Elba  argues  that,  based  on 
market  research  performed  by  the 
consulting  firm  of  Frazier,  Gross  and 
Kadlec  (FGK),  even  with  the 
improvement  in  KQTV's  facilities,  a  new 
affiliate  on  Channel  49  can  attract  in 
excess  of  5.000  prime  time  homes  per 
average  quarter  hour,  thereby  meeting 
the  criteria  for  an  affiliation  with  ABC. 
14.  Petitioners  restate  their  assertion 
that  Channel  49  would  be  ineligible  for  a 
network  affiliation,  if  KQTV's 
application  were  granted.  In  further 
support  of  their  position.  Petitioners 
retained  the  services  of  Cooper  and 
Associates  to  review  the  FGK  statement 
submitted  by  Elba.  Cooper  concluded 
that  the  study  prepared  by  FGK  was 
seriously  flawed.  Cooper  further 
concluded  that  if  the  KQTV  request  is 
granted  and  if  KQTV  remains  an  ABC 
uffilidte,  Shawnee  County  would  then  be 
receiving  adequate  ABC  service  (the 
unduplicatcd  net  weekly  circulation  of 
KQTV  and  KMBC-TV  would  exceed 
70%),  thereby  disqualifying  the  new 
Topeka  UHF  station  for  consideration  as 
an  ABC  affiliate. 

15.  Traditionally,  the  new  or  increased 
penetration  of  a  VHF  signal  info  a  UHF 
service  area  forms  the  basis  of  a  UHF 
impaci  issue.  Tnaih;le  Pubiications  Inc., 
29  FCC  315  (1960).  affd  291  F2d  324 
(1961).  However,  in  WFMY  Tf'eviswn 
Corp.,  59  FCC  2d  1010  (1976),  the 
Commission  announced  that  it  was 
restructunng  its  approach  to  UHF 
impact  hearing  cases.  To  require 
designation  of  an  application  for 
hearing,  the  party  raising  the  question 
must  first  bear  the  burden  of  proving 
that  there  is  a  near-term  potential  for 
activation  of  the  vacant  channel.  The 
Commission  further  stated  that  a 
petitioner  must  "demonstrate  some 
nexus  between  the  fact  of  extended 


VHF  service  and  claimed  specific 
adverse  consequences  to  the  public 
interest."  id.  at  1012-13.  In  addition,  the 
petitioner  "must  set  forth  facts  sufficient 
to  support  a  prima  facie  determination 
that  a  grant  of  the  VHF  appli<>alion 
would  be  inconsistent  with  the  public 
interest."  47  U.S.C.  309(d).  W  at  lOli 
16.  The  question  regarding  the  near 
term  potential  for  activation  of  Channfl 
49  has  been  rendered  moot  by  the  recent 
grant  of  a  construction  permit  for  that 
channel,  Although  engineering  data  has 
been  submitted  which  shows  that  Elba's 
proposal,  if  granted,  will  result  in 
increased  contour  overlap  with  Mid- 
America'b  facilities,  we  agree  that  these 
showings  are  not  themselves  persuasive 
due  to  the  proximity  of  St.  Joseph, 
Kansas  City  and  Topeka.  Consequently, 
as  noted  by  the  applicant,  the  Topeka 
market  presently  receives  at  least 
primary  or  secondary  service  from  five 
television  stations;  in  addition,  several 
other  services  are  available  via  CATV. 

17.  While  the  parties  have  gone  to 
considerable  lengths  to  support  their 
respective  positions  regarding  the  effect 
of  KQTV's  application  on  Mid- 
America's  ability  to  qualify  for 
consideration  as  a  primary  affiliate  of 
ABC,  Petitioners  have  failed  to 
demonstrate  some  nexus  between  Elba's 
proposal  and  claimed  specific  adverse 
consequence  to  the  public  interest. 
KTVO  Inc.,  47  FCC  2d  914,  915  (1974). 
See  generally.  WLVA,  Inc.  v.  FCC.  459 
F2d  1298-99  (1972).  While  the 
availability  of  a  network  affiliation  may 
have  a  direct  bearing  on  an  individual 
licensees  ability  to  compete  effectively 
in  a  given  market,  as  a  general  rule,  the 
Commission  has  no  role  in  deciding  who 
will  carry  network  service.  The 
Commission's  role  is  to  protect  the 
public,  not  to  protect  the  licensee 
against  competition.  FCC  v.  Sanders 
Brothers  Radio  Station,  supra. 
Therefore,  the  question  here  is  whether 
the  public  interest  will  be  adversely 
affected  if  Mid-America  is  unable  to 
obtain  ABC  network  affiliation.  Under 
the  present  circumstances,  we  believe 
that  Topeka  is  receiving  adequate 
network  service  from  established  UHF 
and  VHF  stations.  In  addition,  it  is  not 
enough  for  Petitioners  to  generally  state 
that  if  KQTV  operates  as  proposed,  it 
would  increase  its  coverage  of  the 
Kansas  City  and  Topeka  retail  trading 
zones,  without  showing  how  this  will 
harm  the  existing  or  proposed  UHF 
stations  in  Kansiis  City  or  Topeka. 

18.  In  summani',  we  cannot  conclud* 
that  sufficient  data  has  been  furnished 
by  the  Petitioners  to  support  a  pnwa 
facie  determination  that  a  grant  would 
be  inconsistent  with  the  public  interest. 
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47  U.S.C.  309(d).  Accordingly,  no  UHF 
impact  issue  will  be  specified. 

Environmental  ^ 

19.  Generally.  Meredith  contends  that 
Elba's  narrative  statement  neither 
conforms  to  the  Commission's  Rules  nor 
to  the  National  Environmental  Policy 
Act  of  1969,  (42  U.S.C.  4321)  (NEPA)  and 
should  therefore  be  dismissed.' 
Meredith  alleges  that  the  information 
submitted  by  Elba  is  not  factual,  but 
argumentative  and  conclusory;  that 
there  is  no  adequate  description  of  the 
facilities;  that  the  statement  does  not 
mention  the  tower's  relation  to  natural 
flyways  for  birds;  no  attempt  has  been 
made  to  identify  impacts  of  construction 
or  of  any  continuing  pattern  of  human 
intrusion  into  the  area  upon  species  of 
plants  and  animals  not  specially  listed 
on  the  endangered  species  list;  the 
statement  is  not  a  sufficient  description 
of  the  environment  surrounding  the 
lower,  nor  is  it  a  sufficient  narrative  of 
the  impacts  of  the  project;  the  statement 
fails  to  propose  and  to  consider  the 
impact  of  alternatives  to  the  KQTV 
proposal  as  mandated  by  the  language 
of  NEPA.  42  U.S.C.  4332(2)(c)(iii)(1976), 
Natural  Resources  Defense  Council  v. 
Morton.  337  F.  Supp.  165  (1971),  Calvert 
Cliffs  Coordinating  Committee  v.  AEC. 
146  U.S.  App.  D.C.  33,  449  F.2d  1109 
(1971). 

20.  Meredith  fiirther  contends  that 
because  the  Commission  had  no  part  in 
the  preparation  of  the  environmental 
narrative  statement,  the  Commission 
cannot  accept  it.  Meredith,  however,  has 
confused  the  environmental  narrative 
statement  with  an  environmental  impact 
statement.  The  former  is  required  of  an 
applicant  proposing  a  major 
environmental  action  as  defined  by 
§  1.1311  of  the  Commission's  Rules:  the 
latter  is  required  of  the  agency  only 
where  significant  adverse 
environmental  effects  are  perceived. 
They  are  two  entirely  separate  actions, 
the  latter  being  required  only  where  the 
former  raises  a  substantial 
environmental  question.  The  cases 
which  Meredith  has  cited  are  not 
relevant;  they  deal  with  situations 
where  adverse  environmental  effects 
were  perceived  by  the  agency  and  an 
environmental  impact  statement  was 
issued  by  the  agency.  The  question 


•Meredith  was  the  only  petitioner  to  raise 
environmental  and  lack  of  candor  arguments 
against  the  applicant. 

'Construction  of  communications  facilities  which 
specify  antenna  towers  or  supporting  structures 
which  exceed  300  feel  in  height  are  considered 
major  actions  within  the  meaning  of  NEPA.  Section 
1.1305(2)  of  tfte  Commission's  Rules. 


raised  by  the  cases  was  whether  the  EIS 
issued  by  the  agency  met  the 
requirements  of  the  NEPA. 

21.  Elba  has  described  the  proposed 
facilities,  site  and  surrounding  area. 
Elba  has  discussed  considerations 
which  led  to  the  selection  of  the  site  and 
states  that  local,  State  and  Federal 
authorities  were  consulted  on  matters 
relating  to  the  environmental  effect. 
Under  the  present  circumstances,  Elba  is 
not  required  to  make  any  further 
showing  regarding  potential  adverse 
effects  on  the  environment  since  it  has 
not  shown  that  "any  feature  of  the  site 
or  route  has  special  environmental 
significance."  (§  1.1311(5)(b)].  Therefore, 
the  narrative  statement  submitted  by 
Elba  does  conform  with  the 
Commission's  Rules  and  the  mandates 
of  .\EPA. 

Candor 

22.  Meredith  alleges  that  Elba  has 
been  lacking  in  candor  in  its  dealings 
with  the  Commission  because  it  did  not 
mention  the  instant  major  change 
application  in  a  previously  filed  Cable 
Special  Relief  Petition,  which  sought 
relief  from  the  duplicated  network 
programming  of  the  Petitioner's  station 
in  Elba's  home  county. 

23.  The  failure  to  disclose  the  filing  of 
an  application  with  the  Commission 
may  be  a  violation  of  the  applicant's 
obligations  under  1.65.  but  not 
concealment  or  lack  of  candor.  The 
agency  must  be  presumed  to  know  what 
has  been  filed  with  it.  Moreover,  it  is 
illogical  to  ask  the  agency  to  hold  that 
an  applicant's  failure  to  tell  the  agency 
in  one  proceeding  about  a  pending 
matter  before  the  same  agency 
necessarily  constitutes  deception  or  lack 
of  candor.  Thus,  no  issue  will  be 
specified. 

Conclusion  and  Order 

24.  For  the  reasons  stated,  we  find 
that  substantial  and  material  questions 
of  fact  have  been  raised  by  Petitioners 
herein  regarding  gains  and  losses. 
Except  with  respect  to  the  issues 
specified  below,  we  find  that  the 
applicant  is  qualified  to  construct  and 
operate  as  proposed.  We  are,  however. 
unable  to  make  the  statutory  finding 
that  grant  of  the  application  would  serve 
the  public  interest,  convenience  and 
necessity  and  we  are  of  the  opinion, 
therefore,  that  the  application  must  be 
designated  for  hearing. 

25.  Accordingly,  it  is  ordered.  That  the 
petitions  to  deny  filed  herein,  are 
granted  to  the  extent  indicated  and 
otherwise  are  denied,  and  pursuant  to 
Section  309(e)  of  the  Communications 
Act  of  1934,  as  amended,  the  above- 


captioned  application  of  Elba 
Development  Corporation  is  designated 
for  hearing  at  a  time  and  place  and 
before  an  Administration  Law  Judge  to 
be  specified  in  a  subsequent  Order, 
upon  the  following  issues: 

(1)  To  determine  what  areas  and 
populations  would  gain  or  lose  service  if  '.he 
application  were  granted,  and  what  other 
television  services  of  at  least  Grade  B  level 
are  available  to  those  areas  and  populations; 

(2)  To  determine,  in  light  of  the  evidence 
adduced  pursuant  to  the  foregoing  issue, 
whether,  pursuant  to  Section  307(b)  of  the 
Commimications  Act  of  1934,  as  amended,  a 
grant  of  the  application  would  provide  a  fair, 
efficient  and  equitable  distribution  of  radio 
service;  and 

(3)  To  determine,  in  light  of  the  evidence 
adduced  pursuant  to  the  foregoing  issues, 
whether  the  application  should  be  granted. 

26.  It  is  further  ordered,  that  Scripps- 
Howard  Broadcasting  Co.,  licensee  of 
KSHB-TV,  Kansas  City.  Missouri;  The 
Hearst  Corporation  licensee  of  KMBC- 
TV.  Kansas  City.  Missouri;  Meredith 
Corporation,  licensee  of  KCMO-TV 
Kansas  City.  Missouri;  Topeka 
Television,  Inc.  licensee  of  KSNT, 
Topeka.  Kansas;  Taft  Broadcasting  Co., 
licensee  of  WDAF-TV,  Kansas  City. 
Missouri;  and  Mid-America 
Broadcasting  of  Topeka,  permittee  of 
Channel  9,  Topeka,  Kansas,  are  made 
parties  respondent  in  this  proceeding. 

27.  It  is  further  ordered,  that  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  parties 
respondent  herein,  pursuant  to  §  1.221(c) 
of  the  Commission's  Rules  in  person  or 
by  attorney,  within  twenty  (20)  days  of 
the  mailing  of  this  Order,  shall  file  with 
the  Commission  in  triplicate  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  hearing  and 
to  present  evidence  on  the  issues 
specified  in  this  Order. 

28.  It  is  further  ordered,  that  the 
applicant  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934.  as  amended,  and  §  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and 
manner  prescribed  in  such  rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(d)  of  the  Rules. 
Federal  Communications  Commission. 
Larry  D.  Eads. 

Chief,  Broadcast  Facilities  Division, 
Broadcast  Bureau. 

[FR  Doc.  8Z-32385  Filed  11-24-82;  8:45  am) 
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Public  Information  CoHection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

On  November  8, 1982  the  Federal 
Communications  Commission  submitted 
the  following  information  collection 
requirement  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511. 

Copies  of  this  submission  are 
available  from  Richard  D.  Goodfriend, 
Agency  Clearance  Officer,  (202]  632- 
7513.  Comments  should  be  sent  to 
Edward  H.  Clarke,  Office  of 
Management  and  Budget,  OIRA,  Room 
321  NEOB.  726  Jackson  Place,  NW.. 
Washington,  D.C.  20503. 

Title:  Supplemental  Information  72-76  MHz— 

Operational  Fixed  Stations 
Form  No.:  FCC  1068-A 
Action:  New  Submission 
Rrspondents:  Individuals,  associations, 
partnerships,  corporations  and  local 
SovRrnmental  entities  applying  for 
operational  fixed  Private  Land  Mobile 
stations  in  the  72-76  MHz  frequency  band. 
Estimated  Annual  Burden:  300  Responses;  150 

Hours. 

The  collection  of  this  data  is 
necessary  for  the  Commission  to  ensure 
protection  to  Television  Channels  4  and 
5  from  harmful  interference.  Specific 
criteria  covered  are  contained  in  F"CC 
Rules  and  Regulations,  §  90.257. 
November  18, 1982. 
Federal  Communications  Commission. 

William  J.  Tricarico, 

Sr-crf^tary. 

IKK  Doc  82-32386  Filed  ll-,24-a2;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Privacy  Act  of  1974;  Annual  Systems 
of  Records;  Deletion  of  System  of 
Records;  and  Proposed  New  Routine 
Uses  to  Existing  Systems  of  Records 
agency:  Federal  Emergency 
Management  Agency. 

ACTION:  Annual  notice  of  Privacy  Act 
systems  of  records;  deletion  of  system  of 
records;  and  proposed  new  routine  uses 
to  existing  systems  of  records. 

SUMMARY:  The  purpose  of  this  notice  is 
to  meet  the  requirement  of  the  Privacy 
Act  of  1974  regarding  the  annual 
publication  of  an  agency's  notices  of 
systems  of  records,  and  give  notice  of 
the  deletion  of  a  system  of  records  and 
the  proposed  new  routine  uses  to  be 
added  to  existing  systems  of  records 
entitled,  "FEMA/FIA-2.  National  Flood 


Insurance  Application  and  Related 
Documents  Files"  and  "FEMA/NPP-l. 
National  Defense  Executive  Reserve 

System." 

EFFECTIVE  DATE  Except  for  the  new 
routine  uses  being  added  to  the  FEMA/ 
FIA-2  and  FEMA/NPP-l,  all  other 
changes  are  effective  on  the  date  of 
publication  in  the  Federal  Register.  The 
new  routine  uses  will  become  effective, 
without  further  notice,  on  30  days  from 
the  date  of  this  notice  in  the  Federal 
Register,  unless  comments  necessitate 
otherwise. 

ADDRESS:  Written  comments  may  be 
sent  or  delivered  to  Rules  Docket  Clerk, 
Federal  Emergency  Management 
Agency,  (Room  835).  500  C  Street.  S,VV„ 
Washington,  D.C.  20472. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  M.  Keener,  FOIA/Privacy 
Specialist,  (202)  287-0313. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Managcmont 
Agency  last  published  its  notices  of 
systems  of  records  in  their  entirety  on 
October  7.  1981  (46  FR  49726).  Since  that 
time,  a  new  system  of  records  entitled, 
"FEMA/RMA-IO.  Claims  Collection 
Files"  was  proposed  on  August  13.  1982 
(47  FR  35338)  which  became  effective  on 
October  12,  1982. 

In  an  effort  to  economize  on  the  cost 
of  publication  in  the  Federal  Register, 
we  arc  pul)!ishing  only  those  systems  of 
records  notices  which  have  changes. 
Where  no  changes  have  occurred,  the 
notice  is  referenced  by  identification 
symbol,  title,  and  citation  within  the 
Federal  Register  where  the  full  test  of 
the  notice  appeared  in  the  October  7. 
1981,  publication. 

None  of  the  changes  to  the  system 
notice  being  identified  in  this  notice  are 
considered  substantial  alterations  of  the 
systems  and,  therefore,  do  not  require  a 
"Report  on  New  Systems,"  The  only 
system  changes  which  are  subject  to  a 
public  comment  period  are  the  FEM/\/ 
FlA-2  and  FEMA/NPP-l  which  include 
new  routine  uses.  All  other  changes 
become  effective  immediately, 

A  brief  description  of  changes 
(including  new  routine  uses)  follows; 

FEMA/RMA-6.  Security  Management 
System.  This  system  of  records'  location 
and  system  manager  section  has  been 
changed  to  reflect  a  reassignment  to 
security  Policy,  Office  of  Executive 
Administration.  Also,  the  identification 
number,  FEMA/RMA-6  has  been 
changed  to  FEMA/SEC-1. 

As  a  result  of  the  redesignation  of  the 
identification  number  of  FEMA/RM.^-6. 
the  systems  FEMA/RMA-7  through 
FEMA/RMA-10  have  been  redesignated 
as  follows: 


FEMA/RMA-6.  Emergency 
Assignment  Svstem  (previouslv  w;is 
FEMA/RMA-7), 

FEMA/RMA-7.  Key  Personnel  Ccriril 
Locator  List  (previouslv  was  FFMA/ 
RMA-8). 

FEMA/RMA^.  Grievance  Records 
(previously  was  FEM.A/RMA-Q) 

FEMA/RMA-9.  Claims  Collection 
Files  (previously  was  FTMA/R.MA-IO). 

FFAlA/NETC-1,  Student  Application 
and  Registration  Records.  .Witional  Fire 
Academy.  The  title  of  the  Associate 
Director  was  inadvertently  omitted  in 
past  publication  and  is  being  added. 

FE.MA/N'ETC-2.  National  Fire 
Academy  Instructor  Records,  The  title  of 
the  Associate  Director  was 
in.idvertently  omitted  in  the  past 
publication  and  is  being  added. 

FEMA/NETC-3,  Student  Arademic 
and  Course  Records,  The  title  of  the 
Associate  Director  was  inadvertently 
omitted  in  past  publication  and  is  being 
added, 

FEMA/NETC-4.  Home  Study  Courses. 
The  title  of  the  Associate  Director  was 
inadvertently  omitted  in  past 
publication  and  is  being  added. 

FEMA/FA-1,  Federal  Employees  with 
Fire  Related  Expertise.  As  a  result  of  a 
reassignment  of  functions,  the  system 
location  and  system  manager  sections 
have  been  changed.  The  system  has  also 
been  redesignated  as  "FEMA/NETC-5. 
Federal  Employees  with  Fire  Related 
Expertise." 

FEMA/FA-2,  President's  and 
Secretary's  Award  Nominees.  As  a 
result  of  a  reassignment  of  functions,  the 
system  location  and  system  manager 
sections  have  been  changed.  The  system 
has  also  been  redesignated  as  "FEMA/ 
NETC-6,  President's  and  Secretary's 
Award  Nominees". 

FEMA/FL^-2,  National  Flood 
Insurance  Application  and  Related 
Documents  Files  This  system  of  records 
includes  two  new  routine  uses.  The 
routine  use  section  has  also  been 
redrafted  to  incorporate  sections  of  the 
routine  uses  that  fall  within  the  program 
area  of  the  Federal  Insurance 
Administrator  and  those  routine  uses 
that  fall  within  the  program  area  of  the 
Office  of  the  Associate  Director,  Office 
of  State  and  Local  Projarams  and 
Support,  The  responsibilities  for  Section 
1362  of  the  .National  Flood  Insurance 
Act  of  1973,  as  amended,  and  flood  plain 
management  fall  within  the  Office  of 
State  and  Local  Programs  and  Support 
and  have  been  so  identified  in  the 
routine  use  section  since  the  Federdl 
Insurance  Administrator  would  not 
release  any  information  to  a  "routine 
user"  for  purposes  of  carrying  out 
Section  1362  or  flood  plain  management 
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activities  without  the  review  and 
approval  of  the  "routine  use"  request  by 
the  Associate  Director,  Office  of  State 
and  Local  Programs  and  Support.  The 
new  routine  uses  provide  release  "to 
State  and  local  government  individual 
and  family  grant  agencies  so  as  to 
permit  such  agencies  to  assess  the 
degree  of  financial  burdens  toward 
residents  such  States  and  local 
governments  might  reasonably  expect  to 
assume  in  the  event  of  a  flooding 
disaster  and  to  further  the  flood 
insurance  marketing  activities  of  the 
National  Flood  Insurance  Program; ' 
"and,  upon  the  approval  by  the 
Associate  Director,  Office  of  State  and 
Local  Programs  and  Support,  that  the 
use  is  in  furtherance  of  the  flood  plain 
management  and  hazard  mitigation 
goals  of  the  Agency,  to  State  and  local 
govenmnent  agencies  and  municipalities 
to  review  National  Flood  Insurance 
policy  and  claim  files  to  assist  them  in 
hazard  mitigation  and  flood  plain 
management  measures  duly  adopted  by 
the  community," 

Both  of  the  proposed  routine  uses  are 
consistent  with  the  purposes  for  which 
the  information  was  collected  and 
would  provide  the  State  and  local 
governments  with  information  necessary 
to  permit  them  to  become  more  self 
sufficient  in  carrying  out  their 
responsibilities  under  the  National 
Flood  Insurance  Program  and  serve  as 
well  to  cut  down  on  Federal 
Government  costs. 

The  FEMA/FlA-2  system  of  records 
notice  is  being  reprinted  in  its  entirety 
and  the  changes  to  the  routine  use 
section  are  in  italics. 

FEMA/SUP-1,  Operating  Personnel 
Folder  Files.  This  system  of  records  is 
being  deleted  since  the  files  are  covered 
by  the  OPM/GOV'T-1,  General 
Personnel  Records.  The  OPM/GOVT-1 
system  of  records  covers  not  only  the 
Official  Personnel  Folders  in  the  Office 
of  Personnel  but  also,  where  agencies 
determine  that  duplicates  of  the  records 
need  to  be  located  in  a  second  office, 
e.g.,  an  administrative  office  closer  to 
where  the  employee  actually  works, 
such  copies  are  covered  by  the  system. 
The  Office  of  Personnel  Management 
also  included  that  it  is  not  intended  to 
limit  this  government-wide  system  of 
records  to  only  the  Official  Personnel 
Folders.  Records  may  be  filed  in  other 
folders  which  are  located  in  Offices 
other  than  where  the  Official  Personnel 
Folder  is  located.  Some  of  these  records 
may  be  duplicated  for  maintenance  at  a 
site  closer  to  where  the  employee  works 
(e.g.,  in  an  administrative  office  or 
supervisors  work  folder)  and  still  be 
covered  by  this  system.  Accordingly,  we 


have  determined  that  a  FEMA  internal 
system  is  a  duplicate  of  the  government- 
wide  system  of  records  and  is  not 
needed,  Accordinglv.  FEMA/SUP-1  is 
deleted.  Since  the  FEMA/SUP-1  system 
of  records  also  included  exempt 
subsections  of  the  Privacy  Act,  the 
P'EMA  Privacy  Act  Regulations,  44  CFR 
6.87  will  be  amended  to  reflect  deletion 
of  this  system. 

FEMA/NPP-1,  National  Defense 
Executive  Reserve  System.  The  routine 
use  section  of  this  system  is  being 
revised  since  internal  uses  of  the 
information  do  not  need  to  be  included 
in  the  routine  use  section.  The  FEMA/ 
NPP-1  system  of  records  already 
includes  routine  uses  3,  5  and  8  of 
Appendix  A.  By  this  notice,  the  Federal 
Emergency  Management  Agency  is 
proposmg  that  routine  uses  1  and  2  of 
Appendix  A  be  added  to  this  system  of 
records. 

FEMA/SLPS-^.  FEMA  Form  95-3. 
Application  for  Enrollment  in  Architect 
Engineering  Professional  Development 
Program.  Because  of  FEMA  form  may 
change  numbers,  we  do  not  believe  it 
appropriate  to  include  the  form  number. 
Accordingly,  the  title  is  being 
redesignated  as  "FEMA/SLPS-4. 
Application  for  Enrollment  in  Architect 
Engineering  Profesional  Development 
Program.  Also,  under  the  Record  Source 
Categories  heading,  the  FEMA  Form  95- 
3  is  being  deleted  and  identified  as 
application  submitted  by  applicants. 

FEMA/SLPS-5,  FEMA  Summer 
Shelter  Survey  Program.  This  system  is 
being  revised  under  Record  Source 
Categories  heading  to  delete  reference 
to  FEMA  form  numbers. 

FEMA/SLPS-6,  Program  Management 
Information  System.  This  system  is 
being  revised  under  Record  Source 
Categories  heading  to  delete  reference 
to  FEMA  form  number. 

FEMA/SLPS-11,  Interagency 
Directories  System.  This  system  is  being 
revised  to  include  new  system  locations 
and  system  managers. 

Section  3(b)  of  the  Privacy  Act  itself 
permits  additional  disclosures  of 
information  from  a  system  of  records 
without  the  consent  of  the  subject 
individual  as  follows: 

(1)  To  those  officers  and  employees  of 
the  agency  which  maintains  the  record 
who  have  a  need  for  the  record  in  the 
performance  of  their  official  duties; 

(2)  Required  to  be  released  under  the 
freedom  of  Information  Act  (an  agency 
must  balance  the  public  interests  in 
knowing  the  information  versus  the 
individuals  expected  right  to  privacy); 

(3)  For  a  routine  use  (as  described  in 
the  routine  use  section  of  each  specific 
system  notice; 


(4)  To  the  Bureau  of  the  Census  for 
purpose  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  title  13; 

(5)  To  a  recipient  who  has  provided 
the  agency  with  advance  adequate 
written  assurance  that  the  record  will  be 
used  solely  as  a  statistical  research  or 
reporting  record,  and  the  record  is  to  be 
transferred  in  a  form  that  is  not 
individually  identifiable; 

(6)  To  the  National  Archives  of  the 
United  States  as  a  record  which  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  United  States  Government,  or  for 
evaluation  by  the  Administrator  of 
General  Services  or  his/her  designee  to 
determine  whether  the  record  has  such 
value; 

(7)  To  another  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law,  and  if  the 
head  of  the  agency  or  instrumentality 
has  made  a  written  request  to  the 
agency  which  maintains  the  record 
specifying  the  particular  portion  desired 
and  the  law  enforcement  activity  for 
which  the  record  is  sought; 

(8)  To  a  person  pursuant  to  a  showing 
of  compelling  circumstances  affecting 
the  health  or  safety  of  an  individual  if. 
upon  such  disclosure,  notification  is 
transmitted  to  the  last  known  address  of 
such  individual; 

(9)  To  either  House  of  Congress,  or  to 
the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  of  any  such  joint 
committee; 

(10)  To  the  Comptroller  General,  or 
any  of  his/her  authorized 
representatives,  in  th  course  of  the 
performance  of  the  dufis  of  the  General 
Accounting  Office;  or 

(11)  Fhirsuant  to  the  order  of  a  court  of 
competent  jurisdiction. 

We  are  publishing  Appendix  A,  which 
is  a  listing  of  routine  uses  which  have 
been  identified  as  being  applicable  to 
more  than  one  system  of  records  (see 
each  routine  use  section  to  determine 
the  routine  uses  applicable  to  a 
particular  system),  and  Appendix  AA 
which  lists  the  addresses  of  our  ten 
Regional  offices. 

Readers  who  notice  any  inadvertent 
errors  or  omissions  in  the  systems  of 
records  notices  are  invited  to  bring  them 
to  the  attention  of:  Linda  Keener.  FOIA/ 
Privacy  Act  Officer,  Federal  Emergency 
Management  Agency.  Room  806.  500  C 
Street.  S.W..  Washington.  D.C.  20472,  or 
telephone  (202)  287-0313. 
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Dated:  November  16.  1982. 

James  Holton.  Director, 

Office  of  Public  A  ffairs.  Federal  Emergency 
Agency. 

FEMA  Systems  of  Records: 

FEMA/RMA-l.  Payroll  and  leave  accountine 

(46  FR  49727). 
FEMA/R.MA-2.  Travel  and  Transportation 

Accounting  (46  FR  49728). 
FEMA/R,MA-3.  Committee  Management  Files 

(46  FR  49729). 
FEMA/RMA^,  Central  Files  (46  FR  49729). 
FEMA/R.MA-5.  Office  Services  File  System 

(46  FR  49730). 
FEM.'\/R.MA-6.  Emergency  Assignment 

System  (previously  was  FE.\1A/RMA-7). 
FEMA/RMA-7.  Key  Personnel  Central 

Locator  List  (previouslv  was  FE.M.A/RM.A- 
8). 
FE.MA/RMA-8,  Grievance  Records 
(previously  was  FEMA/R.MA-g). 
FEMA/RMA-9.  Claims  Collection  Files 

(previously  was  FE,M.\/K.MA-10). 
FF.MA/NETC-1.  Student  Application  and 
Registration  Records.  National  Fire 
Academy, 
FEMA/NETC-2.  National  Fire  Academy 

instructor  Records. 
FEMA/NETC-3.  Student  Academic  and 

Course  Records. 
FE.V1A/NETC^.  Home  Study  Courses. 
FE.MA/NETC-5.  Federal  Employees  with  Fire 
Related  Expertise  (previously  FEM.A/F.A- 
1). 
FEMA/NETC-6.  President's  and  Secretary's 
Award  .Nominees  (previouslv  FEMA/FA- 
2). 
FEMA/COM-1,  List  of  Custodians  of 
Decision  Information  Systems  (DIDS) 
Radio  Receivers  (46  FR  49738). 
FEMA/EO-1.  Equal  Employment  Opportunity 
Complaints  of  Discrimination  Files  (46  FR 
49739). 
FEMA/FIA-l,  Federal  Crime  Insurance 

Program  (46  FR  49740). 
FEMA/FIA-2.  National  Flood  Insurance 

Application  and  Related  Documents  Files. 
FEMA/GC-1,  Claims  (litigation)  (46  FR 

49471). 
FEMA/GC-2.  FEMA  Enforcement 

(Compliance)  (46  FR  49472). 
FEMA/IG-1,  General  Investigative  Files  (46 

FR  49743). 
FEMA/PA-1,  Biographies  (46  FR  49744) 
FEMA/REG-1,  State  and  Local  Civil 
Preparedness  Instructional  Program  (46  FR 
49745). 
FEMA/SEC-1,  Security  Management  System 

(previously  FEMA/RMA-6). 
FEMA/GOVT-1,  Uniform  Identification 
System  for  Federal  Employees  Reforming 
Essential  Duties  During  Emergenices  (46  FR 
49746). 
FEMA/NPP-1.  National  Defense  Executive 

Reserve  System. 
FEMA/NPP-2.  Resource  Interruption 

Monitoring  System  (46  FR  49748). 
FEMA/NPP-3,  Industrial  Group  Consultation 

(46  FR  49748). 
FEMA/SLPS-1,  Disaster  Recovery  Assistance 

Files  (46  FR  49749). 
FEMA/SLPS-2,  Temporary  Housing  Files  (46 

FR  49749). 
FEMA/SLPS-3,  Disaster  Assistance 
Personnel  Reserve  Files  (46  FR  49750). 


FEMA/SLPS-^.  Application  for  Enrollment  in 

Architect  Engineering  Professional 

Development  Program. 
FEMA/SLPS-5.  FEMA  Summer  Shelter 

Sur\  ey  Program. 
FE.M.A/SI.PS-6.  Program  Management 

Information  S>  stem, 
FE.MA/SLPS-7  Mlitarv  Reserve  Program  (46 

FR  49753], 
FEMA/SLPS-8.  Radioactive  Materials 

Inventory  (46  FR  497541, 
FE.MA/SLPS-9.  Maintenance  and  Calibration 

(46  FR  49755). 
FE.MA/SLPS-10.  Radiation  Exposure  and 

Radioactive  Materials:  Radiation 

Committee  Records  (46  FR  49755). 
FEM.'^/SLPS-ll.  Interagency  Directories 

S\'stems. 

FEMA/RMA-6 

SYSTEM  name: 

Emergency  Assignment  System. 

SECURITY  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

F^'deral  Emergency  Management 
Agency,  Office  of  Resource  Management 
and  Administration.  Washington.  D.C. 
20472. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Emergency  assignees  to  the  FEMA 

Special  Facility. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personnel  data,  social  security 
number,  personal  data,  skills  inventory. 
assignment  information,  badge  number. 
and  other  related  information  for  the 
purpose  of  in-house  official  use,  based 
upon  a  need-to-know  requirement,  to 
assist  officials  charged  with  emergency 
responsibilities  in  the  assignment  and" 
coordination  of  activities  in  the  Western 
Virginia  Operation  Division  of  FE.MA. 
Authority  for  maintenance  of  the 
system:  Executive  Order  12148, 

PURPOSES: 

To  assist  officials  charged  with 
emergency  responsibilities  in  the 
assignment  and  coordination  of 
activities  in  the  Western  Virginia 
Operations  Division  of  FEMA. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  PURPOSES  OF  SUCH  USES: 

To  provide  the  names,  addresses  and 
telephone  numbers  of  FEMA  subscribers 
having  essential  emergency  functions  to 
the  General  Services  Administration  for 
forwarding  to  the  public  telephone 
companies  to  designate  those 
subscriber's  home  numbers  as 
"essential"  for  the  purpose  of  providing 
a  minimum  of  delay  in  placing  calls  from 
their  residences  during  a  national 
disaster  or  civil  emergency. 


To  assist  officials  charged  with 
emergency  responsibilities  in  the 
assignment  and  coordination  of 
activities  in  the  Western  Virginia 
Operations  Division  of  FEMA. 

Additional  routine  uses  may  include 
Nos.  1.  2.  3.  5.  and  8  of  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

Mag-tape,  drum,  disc  and  paper. 

RETRIEVABILITY; 

By  name,  personal  characteristics  or 
skills,  badge  number,  and  agency. 

SAFEGUARDS: 

Personnel  screening,  hardware  and 
software  computer  security  measures; 
paper  records  in  a  locked  container 
and/or  room.  All  records  are  maintained 
in  areas  that  are  secured  by  building 
guards  during  non-business  hours. 
Records  are  retained  in  areas  accessible 
only  to  authorized  personnel  who  are 
properly  screened,  cleared  and  trained. 

RETENTION  AND  DISPOSAL; 

Relenlion  of  records  shall  be  for 
duration  of  assignment.  Disposition  of 
records  shall  be  in  accordance  with  the 
FEMA  Records  Maintenance  and 
Disposition  System. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director,  Resource 
Management  and  Administration, 
Federal  Emergency  Management 
Agency,  Washington,  DC.  20472. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  addressed  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Request"  on  the  envelope  and  letter. 
Include  full  name  of  the  individual,  some 
type  of  appropriate  personal 
identification,  and  current  address. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification,  that  is, 
driver's  license,  employing  office's 
identification  card,  or  other 
identification  data. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  procedure 
above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Amendment"  on  the  envelope  and  letter. 
The  letter  should  state  cleariy  and 
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concisely  ivbat  information  is  being 
contested,  the  reasona  for  contesting  it. 
and  the  proposed  amendment  to  the 
information  sought. 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  Part  6.  published 
in  the  Federal  Register. 

RECom  MuncE  cateoomes:       ' 

The  individnals  to  whom  the  record 
pertains. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIOHS  OF  TME  HCT. 

None. 
FEMA/RMA-r 

SYSTEM  name: 

Key  Personnel  Central  Locator  List. 

SECURITY  CLASSiFlCATION: 

Unclassified. 

SYSTEM  location: 

Federal  Emergency  Management 
Agency,  OfTice  of  Resource  Management 
and  Administration,  Washington,  D.C. 
20472. 

categories  of  individuals  covered  by  the 
system: 

Selected  Key  FEMA  Personnel. 


cateoomes  of  records  m  tme  system: 

Files  and  related  documents  contain 
lists  of  key  FEMA  officials  with  their 
home  telephone  numbers,  office 
telephone  numbers,  and  itinerary  who 
may  be  contacted  in  the  event  of  a 
national  disaster  or  civil  emergency. 

authority  foii  uamtenance  of  tme 

SYSTEM: 

Executive  Order  12148,  44  FR  43239. 
PURPOSE<S): 

For  the  purpose  of  locating  selected 
Key  FEMA  Personnel  in  the  event  of  a 
national  disaster  or  dvil  emergency. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
TME  SYSTEM,  MCLUDINO  CATEGORIES  OF 
USERS  AND  TME  FURFOSES  OF  SUCH  USES: 

To  provide  the  names,  addresses  and 
telephone  numbers  of  FEMA  subscribers 
having  essential  emergency  functions  to 
the  General  Services  Administration  for 
forwarding  to  the  public  telephone 
companies  to  designate  those 
subscriber's  home  numbers  as 
"essential"  for  the  purpose  of  providing 
a  minimum  of  delay  in  placing  calls  from 
their  residences  dtuing  a  national 
disaster  or  civO  emergency. 

In  the  event  of  a  national  disaster  or 
civil  emergency  which  requires  action 
by  FEMA,  the  list  will  be  referred  to  in 
order  to  locate  selected  Key  Officials. 

Additional  routine  uses  may  include 
Nos.  5  and  8  of  Appendix  A. 


KXJCtES  AMD  FHACTKCS  FOM  STOMMO, 
RETRIEVMO,  ACCESSIMa,  RCTAMMM 
DISPOSING  OF  RECORDS  M  TME  SYSTEM. 

STORAGE: 

Paper  records. 

retrievabhjty: 

By  name. 

SAFEGUARDS: 

Paper  records  in  a  locked  container 
and/or  room.  All  records  are  maintained 
in  areas  that  are  secured  by  building 
guards  during  non-business  hours. 
Records  are  retained  in  areas  accessible 
only  to  authorized  personnel  who  are 
properly  screened,  cleared  and  trained. 

RETENTION  AND  DISPOSAL: 

Record.s  are  destroyed  on  a  monthly 
basis. 

SYSTEM  MANAQER(S)  AMD  ADDRESS: 

.Associate  Director.  Resource 
Management  and  Administration, 
Federal  Emergency  Management 
Agency,  Washington.  D.C.  20472. 

NOT1FICATIOM  PROCEDURE: 

Inquiries  should  be  addressed  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Request"  on  the  envelope  and  letter. 
Include  full  name  of  the  individual,  some 
type  of  appropriate  personal 
identification,  and  current  address. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification,  that  is, 
driver's  license,  employing  office's 
identification  card,  or  other 
identification  data. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  procedure 
above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Amendment"  on  the  envelope  and  letter. 
The  letter  should  state  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought. 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  Part  6.  published 
in  the  Federal  Register. 

RECORD  SOURCE  CATEGORIES: 

Telephone  numbers  and  itineraries 
are  furnished  by  the  individuals  on  the 
list  via  telephone  on  a  weekly  basis. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACr 

None. 


FEMA/RMA-8 

SYSTEM  name: 

Grievance  Records. 

SECURITY  CLASStFKATION: 

Unclassified. 

SYSTEM  LOCATION: 

Federal  Emergency  Management 
Agency,  Office  of  Resource  Management 
and  Administration.  Washington.  D.C. 
20472;  and  classified  location. 

categories  of  individuals  covered  by  the 
system: 

Current  or  former  employees  who 
have  submitted  grievances  with  FEMA 
in  accordance  with  Part  771  of  the  Office 
of  Personnel  Management  regulations  (5 
CFR  Part  771),  or  a  negotiated 
procedure. 

CATEGORIES  OF  RECORDS  IN  TME  SYSTEM: 

The  system  contains  records  relating 
to  grievances  filed  by  agency  employees 
under  Part  771  of  the  Office  of  Personnel 
Management  regulations.  These  case 
files  contain  all  documents  related  to  the 
grievance,  including  statements  of 
witnesses^ reports  of  interviews  and 
hearings,  examiner's  findings  and 
recommendations,  a  copy  of  the  original 
and  final  decision,  and  related 
correspondence  and  exhibits.  This 
system  includes  files  and  records  of 
internal  grievances  and  arbitration 
systems  that  FEMA  may  establish 
through  negotiations  with  recognized 
labor  organizations. 

AUTHORfTY  FOR  MAINTENANCE  OF  TME 
SYSTEM: 

5  U.S.C.  1302.  3301,  3302,  E.O.  10577,  3 
CFR  1954-58  Comp.,  p218,  E.O.  10987,  3 
CFR  1959-1963  Comp.,  p519,  agency 
employees  for  personnel  relief  in  a 
matter  of  concern  or  dissatisfaction 
which  is  subject  to  the  control  of  FEMA 
management. 

purpose: 

For  the  purpose  of  processing 
grievance  complaints. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  disclose  information  to  any  source 
from  which  additional  information  is 
requested,in  the  course  of  processing  a 
grievance,  to  the  extent  necessary  to 
identify  the  individual,  inform  the  source 
of  the  purpose(s)  of  the  request  and 
identify  the  type  of  information 
requested;  to  disclose  information  to 
another  Federal  agency  or  to  a  court 
when  the  Government  is  a  party  to  a 
judicial  proceeding  before  the  court;  in 
the  production  of  summary  descriptive 
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statistics  and  analytical  studies  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained,  or 
for  related  work  force  studies.  While 
published  statistics  and  studies  do  not 
contain  individual  identifiers,  in  some 
instances  the  selection  of  elements  of 
data  included  in  the  study  may  be 
structured  in  such  a  way  as  to  make  the 
data  included  individually  identifiable 
by  inference;  to  disclosure  information 
to  officials  of  the  Merit  Systems 
Protection  Board,  including  the  Office  of 
the  Special  Counsel,  the  Federal  Labor 
Relations  Authority  and  its  General 
Counsel,  or  the  Equal  Employment 
Opportunity  Commission  when 
requested  in  performance  of  their 
authorized  duties;  to  disclose  in 
response  to  a  request  for  discovery  or 
for  appearance  of  a  witness,  information 
that  is  relevant  to  the  subject  matter 
involved  in  a  pending  judicial  or 
administrative  proceeding;  and  to 
provide  information  to  officials  of  labor 
organizations  reorganized  under  the 
Civil  Service  Reform  Act  when  relevant 
and  necessary  to  their  duties  of 
exclusive  representation  concerning 
personnel  policies,  practices,  and 
matters  affecting  work  conditions. 

Additional  routine  uses  may  include 
Nos.  1,  2,  5,  and  8  of  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders. 

retrievability: 

By  name  of  the  individual. 

safeguards: 

These  records  are  maintained  in 
lockable  metal  filing  cabinets  to  which 
only  authorized  personnel  have  access. 

RETENTION  AND  DISPOSAL: 

These  records  are  disposed  of  3  years 
after  closing  of  the  case,  Disposal  is  by 
shredding  or  burning. 

SYSTEM  MANAGER  AND  ADDRESS: 

Associate  Director,  Resource 
Management  and  Administration, 
Federal  Emergency  Management 
Agency,  Washington,  D.C.  20472. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  addressed  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Request"  on  the  envelope  and  letter. 
Include  full  name  of  the  individual,  some 
type  of  appropriate  personal 
identification,  and  current  address. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
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acceptable  identification  card,  or  other 
identification  data. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure  above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  inform.ation  maintained  in  the 
system  should  direct  their  request  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Amendment"  on  the  envelope  and  letter. 
The  letter  should  state  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it. 
and  the  proposed  amendment  to  the 
information  sought. 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  Part  6.  published 
in  the  Federal  Register. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by  (1)  the  individual  on 
whom  the  record  is  maintained;  (2) 
testimony  of  witnesses;  (3)  from  related 
correspondence  from  organizations  or 
persons. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
FEMA/RMA-9 

SYSTEM  NAME: 

Clciims  Collection  Files.  » 

SECURITY  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

Primary  system  is  located  in  the 

Office  of  Comptroller.  Resource 
Management  and  Administration. 
Federal  Emergency  Management 
Agency.  WashiRi.'ton.  D.C.  Secondary 
systems  will  be  maintained  by  the 
Claim.s  Collection  Officers  designated 
for  the  following  offices:  Federal 
Insurance  Adm.inistration,  National 
Preparedness  Programs.  Slate  and  Local 
Programs  and  Support.  N.'itional 
Emergency  Training  Center,  LIS.  Fire 
Administration,  and  each  FEMA 
Regional  Office. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individiuils  who  are  indebted  to 
FEMA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  Claims  Collection  Officers'  file 
will  contain  the  name  and  address  of  the 
debtor,  amount  of  claim  or  delinquent 
amount;  basis  of  claim;  date  claim  arose: 
office  referring  claim  to  the  Claims 
Collection  Officer;  record  of  each 
collection  made;  credit  report  or 


financial  statement  reflecting  the  net 
worth  of  the  debtor,  date  by  which  ttie 
claim  must  be  referred  to  the  Agency 
Collections  Officer  for  further  collection 
action;  citation  of  basis  on  which  claim 
was  terminated  or  compromised:  and 
the  appropriation  number  under  which 
the  Accounts/Notes  Receivable  was 
established. 

authority  for  maintenance  of  the 
system: 

31  U.S.C.  951-9.53  (Federal  Claims 
Collection  Act  of  1966),  Pub.  L  90-616, 
and  Pub.  L.  92^53. 

purpose(s): 

Information  is  usi'd  for  the  purpose  of 
collecting  monies  owed  FK.M.A  arising 
out  of  any  adm.inistrativp  or  prog:,im 
activities  or  services  administered  by 
FEMA.  The  Claims  Collection  Officers' 
file  represents  the  basis  for  the  claim 
and  amount  of  claim  and  actions  taken 
by  FEMA  to  collect  the  monies  owed 
under  the  claim.  The  credit  report  or 
financial  statement  provides  an 
understanding  of  the  individual's 
financial  condition  with  respect  to 
requests  for  deferment  of  payments. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  PURPOSES  OF  SUCH  USES: 

When  debts  are  uncoiiectable,  copies 
of  the  FEMA  Claims  Collection  Officers' 
file  regarding  the  claim  and  actions 
taken  to  attempt  to  collect  the  monies  is 
forwarded  to  the  U.S.  General 
Accounting  Office,  Department  of 
Justice,  or  a  United  States  Attorney  for 
further  collection  action. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING.  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders, 
on  lists  and  forms,  and  in  computer 
processible  storage  media. 

RETRIEVABILITY: 

Filed  alphabetically  by  name. 

SAFEGUARDS: 

Personnel  screening;  hardware  and 
software  computer  security  measures. 
Paper  records  are  retained  in  a  locked 
container  and/or  locked  room.  Records 
are  maintained  in  areas  that  are  secured 
by  building  guards  during  non-business 
hours.  Records  are  retained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared  nnd 
trained. 

RETENTION  AND  DISPOSAL: 

The  file  on  each  claim  on  which 

administrative  collection  action  has 
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been  completed  shall  be  retained  by 
Claims  Collection  Officer*'  respective 
program  office  not  less  than  one  year 
after  the  applicable  statute  of  limitations 
has  run  out.  The  file  is  then  transferred 
to  the  National  Archives  and  Records 
Service  for  a  period  of  six  years  and 
three  months  after  the  end  of  the  fiscal 
year  in  which  the  claim  was  closed  out 
by  means  of  the  claim  being  paid, 
terminated,  compromised,  or  the  statute 
of  limitations  had  run  out. 

SYSTEM  MikMiWiER<S)  HUD  ADDRESS: 

Associate  Director,  Resource 
Management  and  Administration. 
Federal  Emergency  Management 
Agency,  Washington.  D.C  20472. 
Notification  procedure:  Individuals 
wishing  to  inquire  whether  this  system 
of  records  contains  information  about 
there  should  contact  the  system  manager 
identified  above. 

I 

RECOIIDS  ACCESS  PROCEDURE: 

Same  as  Notification  procedure 
above. 

coNTEsnno  neccmo  tcoccdures: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
system  manager.  Written  requesU 
should  be  clearly  marked  "Privacy  Act 
Amendment"  on  the  envelope  and  letter. 
The  letter  should  state  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought. 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  Part  6,  published 
in  the  Federal  Register. 

RECORD*  SOURCE  CATEQOBIES: 

Directly  from  the  debtor,  the  initial 
loan  application,  credit  report  from  the 
commercial  credit  bureau, 
administrative  or  program  offices  within 
FEMA.  or  other  Federal.  State,  or  local 
agencies  which  are  involved  in 
programs  or  services  administered  by 
FEMA.  , 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  Of  THE  ACT: 

None. 
FEMA/NETC/1 

svrmiNAMi: 

Student  Application  and  Registration 
Records.  National  Fire  Academy. 


Unclassified.  | 

SYSTEM  location: 

Federal  Emergency  Management 
Agency.  Natiooal  Emergency  Training 
Center.  Emmitsbarg,  Maryland  21727. 


categories  Of  IMOtVIOUALS  COVERED  BY  THE 

system: 

Applicants  and  former  applicants  for 
admission  to  the  courses  and  programs 
of  the  National  Fire  Academy  and 

students  rpgistered  for  Academy 
courses. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Files  include  application  forms  and 
other  information  submitted  by  the 
applicants.  Information  collected 
includes,  but  is  not  Umited  to,  name.  sex. 
date  of  birth,  education  level,  home 
address  and  job  title.  Files  concerning 
students  registered  for  Academy  courses 
include  the  above  information  in 
addition  to  the  next  of  km  (in  case  of 
emergency),  home  and/or  business 
address,  name  or  course,  number  of 
course  credits,  and  grade,  if  any,  and 
medical  information  in  case  of  student 
injury  or  illness. 

AUTHORITY  FOR  MAINTENANCE  Of  THE 

system: 

Pub.  L  93-498;  Federal  Fire  Prevention 
and  Control  Act  of  1974;  15  U.S.C.  2206; 
5  U.S.C.  301;  E.O.  12127,  44  FR  19367; 
and  Reorganization  Plan  No.  3  of  1978. 
43  FR  431943. 

PURPOSE(S): 

For  the  purpose  of  determining 
eligibility  and  effectiveness  of  Academy 
courses  and  to  maintain  necessary 
student  records. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  determine  eligibility  for 
participation  in  the  courses  and 
programs  of  the  National  Fire  Academy; 
to  supply  students  with  information  of 
courses,  credits  and  grades;  supplying 
Academy  Registrar  with  record  of 
student  enrollment  in  Academy  courses 
by  geographic  location;  assessing  use  of 
course  material  in  the  field;  and 
assessing  the  impact  of  course  material 
on  the  community;  to  Members  of  the 
Board  of  Visitors  for  the  purpose  of 
advisory  at  the  state  and  evaluating  the 
participants  evaluation  of  courses;  to 
provide  medical  assistance  to  students 
who  become  ill  or  are  injured  during 
courses. 

Additional  routine  uses  may  include 
Nos.  5  and  8  of  Appendix  A. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVIMO,  ACCCSMNO,  RCTAMMO,  AMD 
DISPOS0M  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  microfilm, 
paper  and  computer. 

retrievabiuty: 

By  name  of  the  applicant 


SAFEGUARDS: 

Personnel  screening;  hardware  and 
software  computer  security  measures. 
Paper  records  are  retained  in  a  locked 
container  and/or  room.  Records  are 
maintained  in  areas  that  are  secured  by 
building  guards  during  non-business 
hours.  Records  are  retained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared  and 
trained. 

RETENTION  AND  DISPOSAL: 

Paper  records  are  retained  for  1  year, 
then  transferred  to  microfilm  for 
permanent  retention. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Federal  Emergency  Management 
Agency.  Associate  Director  for  Training 
and  Education.  National  Emergency 
Training  Center.  Emmitsburg,  Maryland 
21727. 

NOTIFICATION  PAOCEOURE: 

Inquiries  should  be  addressed  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Request"  on  the  envelope  and  letter. 
Include  full  name  of  the  individual,  some 
type  of  appropriate  personal 
identification,  and  current  address. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification  card,  or  other 
identification  data 

RECORD  ACCESS  PROCEDURES: 

•Same  as  Notification  procedure 
above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Amendment"  on  the  envelope  and  letter. 
The  letter  should  state  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it. 
and  the  proposed  amendment  to  the 
information  sought 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  Part  6,  published 
in  the  Federal  Register. 

RECORD  SOURCS  CATBOORICS: 

Subject  individuals,  applicant 
employers,  educational  institutions 
recommendations  and  instructors. 

SYSTEMS  EXEHrm  PROM  CERTAIN 
PROVISIONS  Of  THE  ACT 

None. 


FEMA/NETC/2 

SYSTEM  NAME: 

National  Fire  Academy  Instructor 
Records. 

SECURITY  classification: 

Unclassified. 

system  location: 

Federal  Emergency  Management 
Agency,  National  Emergency  Training 
Center,  Emmitsburg,  Maryland  21727. 

categories  of  individuals  covered  by  the 
system: 

Individuals  teaching  Academy 
courses. 

categories  of  records  in  the  system: 

Instructor's  name;  home  and/or 
business  addresses  and  telephone 
numbers;  titles  of  courses  taught;  dates 
and  locations  of  courses;  and 
evaluations  of  courses  and  instructors. 

authority  for  maintenance  of  the 
system: 

Federal  Fire  Prevention  and  Control 
Act  of  1974;  15  U.S.C.  2201,  et  seq.;  5 
U.S.C.  301  and  3109;  E.O.  12127,  44  FR 
19367;  and  Reorganization  Plan  No.  3  of 
1978,  43  FR  41943. 

PURPOSE(S): 

For  the  purpose  of  selecting 
emergency  replacement  instructors  and 
providing  instructors  vkfith  lists  of 
courses  and  students  taught. 

routine  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Maintaining  a  list  of  instructors 
selecting  emergency  replacement 
instructors;  providing  instructors  with 
lists  of  courses  and  students  taught.  The 
Fire  Administration  will  also  use 
student  evaluations  of  instructors  !b 
help  determine  effectiveness  of  courses 
taught.  These  evaluations  will  be 
anonymous.  Student  evaluations  will  be 
a  consideration  in  the  rehiring  of  an 
instructor. 

Additional  routine  uses  may  include 
Nos.  5  and  8  of  Appendix  A. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  storage  media;  and 
temporary  paper  records,  which  exist 
only  until  data  is  automated. 

retrievabiuty: 

Filed  according  to  the  surname  of  the 
Instructor. 

SAFEGUARDS: 

Personnel  screening;  hardware  and 
software  computer  security  measures. 


Federal  Register  /  Vol.  47,  No.  228  /  Friday.  November  26,  1982  /  Notices 


53489 


Paper  records  are  retained  in  a  locked" 
container  and/or  room.  Records  are 
maintained  in  areas  that  are  secured  by 
building  guards  during  non-business 
hours.  Records  are  retained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared  and 
trained. 

RETENTION  AND  DISPOSAL: 

Paper  records  are  retained  until 
information  can  be  automated. 
Automated  data  is  retained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Federal  Emergency  Management 
Agency,  Associate  Director  for  Training 
and  Education,  National  Emergpncy 
Training  Center,  Emmitsburg.  Maryland 
21727. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  addressed  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Request"  on  the  envelope  and  letter. 
Include  full  name  of  the  individual,  some 
type  of  appropriate  personal 
identification,  and  current  address. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification  card,  or  other 
identification  data. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notifirafion  procedure 
above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Amendment"  on  the  envelope  and  letter. 
The  letter  should  state  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought. 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  Part  6,  published 
in  the  Federal  Register. 

RECORD  SOURCE  CATEGORIES: 

Instructors  and  students. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
FEMA/NETC/3 

SYSTEM  NAME: 

Student  Academic  and  Course 
Records. 

SECURITY  CLASSIFICATION: 

Unclassified. 


SYSTEM  LOCATION: 

Federal  Emergency  .Management 

Agency.  .National  Emergency  Training 
Center,  Emmitsburg,  Maryland  21727. 
All  Regional  offices.  Computer  Center, 
Olney,  Maryland.  Addresses  of  the 
Regional  Directors  of  re.MA  are  listed  in 
Appendix  AA. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

An\'  citizen  who  applies  for  and 
completes  resident  and  field  emergency 
management  training  conducted  under 
the  auspices  of  the  National  Emergency 
Training  Center. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  student  application 
records— F'E.M A  95-2,  containing  name, 
address,  educational  level,  emergency 
management  courses  taken  and  where, 
emergency  management  organization 
and  program  affiliation,  emergency 
management  title,  emergency 
management  telephone  number  and 
length  of  emergency  management 
service,  employer,  business  title  and 
business  telephone  number,  student 
travel  authorization  and  voucher  for 
partial  expense  and  date  and  location  of 
course;  individual  training  records; 
individual  and  business  file  for  National 
Emergency  Training  Center  Catalogs. 
Information  Bulletins,  etc.;  Career 
Development  Individual  files; 
photographs  with  identification; 
MOBDES  training  files;  Career 
Development  directory;  Student  Expense 
files;  completed  Grant-in-aid  forms; 
State  recommendations,  attendance  and 
progress  reports,  student  locators,  and 
related  academic  documents. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  301;  44  U.S.C.  3101;  50  U.S.C. 

App.  2253,  2281:  Reorganization  Plan  No. 
3  of  1978,  43  FR  41943;  and  E.O.  12148.  44 
FR  43239. 

PURPOSE(S): 

For  the  purpose  of  monitoring  and 
reporting  statistics  on  training  courses  in 
emergency  management  and  determine 
who  has  or  has  not  been  trained  in 
emergency  management  courses. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

National  Emergency  Training  Center 
to  maintain  individual  training  records; 
to  compile  regional.  State,  headquarters, 
military  training  data  for  administrative 
purposes  such  as  budget  requirements, 
replies  to  congressional  inquiries, 
internal  reporting  and  performance 
statistics.  Program  reports  and 
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transmittals  of  satisfactory  course 
completion  of  State  and  local 
governments. 

Regions — to  maintain  up-to-date 
statistics  of  National  Emergency 
Training  Center  graduates  assigned  to 
regional  jurisdictions  and  to  inforni 
States  and  local  governments. 

States — to  maintain  up-to-date 
statistics  of  National  Emergency 
Training  Center  graduates  assigned  to 
State  and  local  jurisdictions. 

Headquarters,  Office  of  Resource 
Management  and  Administration  to 
record  and  obligate  funds  for  students 
attending  National  Emergency  Training 
Center  courses  and  forward  records  to 
FEMA  Office  of  Resource  Management 
and  Administration  for  payment 
purposes. 

Computer  Center— to  prepare  ADP 
documents  relating  to  student 
participation. 

Other  routine  uses  may  include  Nos.  2. 
3,  5  and  8  of  Appendix  A. 

POUCIES  AMD  l>flACTICE8  KM  STOOtNO. 
RETRIEVIMO,  ACCESSING,  RETAUUMO,  AND 
DISPOSINO  Of  RECOWOS  IN  THE  SYSTEM: 

storaoe: 
Paper  files  and  3x5  index  cards 

retrievabmjty: 

3x5  locator  cards  files  alphabetically 
by  name;  academic  records  filed 
chronologically  by  course  title:  and 
travel  authorizabons  and  vouchers  filed 
by  fiscal  year  and  State. 

SAFEQUARDS: 

Records  are  retained  in  a  locked 
container  and/or  room.  All  records  are 
maintained  in  areas  that  are  secured  by 
building  guards  during  non-business 
hours.  Records  are  retained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared  and 
trained. 

RgTEWnOW  AND  DISK>SAL: 

Records  are  considered  permanent. 
Course  folders  retained  in  active  file 
until  course  is  completed,  held  20  years 
in  inactive  file  and  subsequently 
transferred  to  Records  Center,  destroyed 
after  40  years. 


and  letter.  Include  full  name  of  the 
individual,  some  type  of  appropriate 
persona!  identification,  and  current 

address. 

For  personal  visits,  the  individuals 
should  be  able  to  provide  some 
acceptable  identification,  that  is, 
driver's  license,  employing  office's 
identification  card,  or  other 
identification  data. 

RECORD  ACCESS  PROCEOORES: 

Same  as  Notification  procedure 

above. 

contesting  record  procedures: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 
.Amendment"  on  the  envelope  and  letter. 
The  letter  should  state  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it. 
and  the  proposed  amendment  to  the 
information  sought. 

FEMA  Privacy  Act  Regulations  are 
promulgated  ui  44  CFR  Part  6,  published 
in  the  Federal  Register. 

record  SOORCE  CATEGORIES: 

Education  Institutions.  .National 
Emergency  Training  Center,  records 

derived  from  student  appHcations  and 
academic  records 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None 


SYSTEM  MAMAOERlS)  AMD  , 

Associate  Director  for  Training  and 
Education,  National  Emergency  Training 
Center,  Federal  Emergency  Management 
Agency,  Emmitsburg,  Maryland  21727; 
all  Regional  Directors  of  FEMA, 
addresses  are  listed  in  Appendix  AA. 

NOrmCATIOM  PtIOCEDUNE: 

Inquiries  should  be  addressed  to  the 
appropriate  system  manager.  Written 
requests  should  be  clearly  marked 
"Privacy  Act  Request '  on  the  envelope 


FEMA/NETC-4 

SYSTEM  name: 

Home  Study  Courses. 

SYSTEM  LOCATIOM 

Federal  Emergency  Management 
Agency.  National  Emergency  Training 
Center,  Elmmitsburg,  Maryland  21727. 
.'Ml  Regional  Offices,  and  Computer 
Center,  Olney,  Maryland.  Addresses  of 
the  Regional  Directors  of  FEMA  are 
listed  in  Appendix  A,\. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  citizen  who  desires  to  further  his 
knowledge  of  emergency  management  in 
general,  basic  concepts  of  radiological 
monitoring,  the  duties  of  a  local 
Emergency  Management  Director 
Coordinator,  or  the  duties  of  a  Shelter 
Manager,  is  eligible  for  these  courses. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  includes  individual  application 

forms,  group  enrollment  forms,  group 
completion  forms,  key  punch  cards  and 
related  computer  printout  indicating 
home  study  entry,  progress,  grades  and 


completion,  correspondence  and  related 
academic  documents. 

AUTHORTTY  FOR  MAWnEWANCE  OF  THE 

SYSTEM: 

5  U.S.C.  301:  44  U.S.C.  3101;  50  U.S.C. 
App.  2253,  2281:  Reorganization  Plan  No. 
3  of  1978,  43  FR  41953:  and  E.0. 12148.  44 
FR  43239. 

PURPOSE(S): 

For  the  purpose  of--providing  home 
study  courses  to  citizens  who  caiuiot 
attend  regular  classroom  courses  and 
certify  applicants  who  successfully 
complete  the  courses. 

ROUTINE  USES  OF  RECOnOS  MAINTAIMEO  IN 
THE  SYSTEM,  INCLUDINO  CATEOORIES  OF 
USERS  AND  THE  PUNPOSES  OF  SUCH  USES: 

Michigan  Technological  University 
(MTU)— key  punch  cards  to  enter 
applicant  into  home  study  program  and 
to  release  home  study  materials  to 
applicants,  and  to  forward  certificates  to 
applicants  who  successfully  complete  a 
course.  Also  used  to  prepare  statistical 
reports  for  National  Emergency  Training 
Center.  FEMA  Computer  Center— use 
key  punch  cards  to  establish  printout 
including  name,  address,  student 
number,  numerical  grade  for  each  course 
unit,  date  of  completion  of  each  course 
unit  and  final  grade  and  date  of  course 
completion.  FEMA  Computer  Center 
provides  printouts  for  MTU,  National 
Emergency  Training  Center,  FEMA 
Regions  and  State  Emergency 
Management  Offices. 

National  Emergency  Training  center- 
to  respond  to  student  inquiries  relating 
to  compleUon  dates,  requests  for 
military  reserve  retirement  credits  and 
requeale  for  certificates  of  compleUon 
that  were  awarded  but  did  not  arrive  for 
the  student.  Uses  MTU  prepared 
statistics  to  prepare  annual,  quarterly 
and  monthly  reports  for  Director.  FEMA. 
Provides  course  completion/progress 
data  to  State  and  local  governments. 

FEMA  Regional  Offices— use  the 
printout  to  measure  training  progress  in 
the  Region.  The  Regions  also  provide 
each  State  Emergency  Management 
Office  with  monthly  printouts  of  home 
study  activities  and  completion. 
State  Emergency  Management 
Offices— Use  the  printouts  to  schedule 
more  advanced  training  for  students 
who  have  completed  basic  emergency 
management  instruction  through  home 
study  courses. 

Other  routine  uses  may  include  Nos.  2, 
3,  5  and  8  of  Appendix  A. 


POUCIES  AN 
RETRIEVING, 
DISPOSING  C 


SYSTEM  MAN/ 

Associate 
Education,  T 
Center,  Emn 
Regional  Dii 
are  listed  in 


CONTESTING  R 

Individual; 
amend  infon 
system  shoul 
system  mana 
should  be  clc 
Amendment' 
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POUCIES  AND  PRACTICES  FOB  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SVSTEM: 

STORAGE: 

FEMA  Computer  Center  stores 
records  on  computer  magnetic  tapes  or 
disics.  National  Emergency  Training 
Center  FEMA  Regions,  MTU  and  State 
Emergency  Management  Offices  store 
printouts  of  records  as  developed  and 
forwarded  by  FEMA  Computer  Center. 

retrievability: 

By  name  and  address  of  Student 
Number. 

SAFEGUARDS: 

Records  are  retained  in  a  locked 
container  and/or  room.  All  records  are 
maintained  in  areas  that  are  secured  by 
building  guards  during  non-business 
hours.  Records  are  retained  m  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared  and 
trained. 

retention  AND  DISPOSAL: 

All  Home  Study  records  at  National 
Emergency  Training  Center,  are 
destroyed  after  6  years.  Home  Study 
records  held  by  FEMA  Regions, 
Michigan  Technological  University  and 
State  Emergency  Management  Offires 
are  destroyed  when  ol^solefe. 
superseded  or  no  longer  needed. 

system  manager(s)  and  address: 

Associate  Director  for  Training  and 
Education.  National  Emergency  Training 
Center,  Emmitsburg,  Maryland  21727;  all 
Regional  Directors  of  FEM.A,  addresses 
are  listed  in  Appendix  AA. 

notification  procedure: 

Inquiries  should  be  addressed  to  the 
appropriate  system  manager.  Written 
requests  should  be  clearly  marked 
"Privacy  Act  Request"  on  the  envelope 
and  letter.  Include  full  name  of  the 
individual,  some  type  of  appropriate 
personal  identification,  and  current 
address. 

For  personal  visits,  the  individuals 
should  be  able  to  provide  some 
acceptable  identification,  that  is, 
driver's  license,  employing  office's 
identification  card,  or  other 
identification  data. 

record  ACCESS  PROCEDURES: 

Same  as  Notification  procedure 
above. 

contesting  record  procedures: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Amendment"  on  the  envelope  and  letter. 


The  letter  should  state  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it. 
and  the  proposed  amendment  to  the 
information  sought. 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  Part  6,  published 
in  the  Federal  Register. 

record  source  categories: 

Application  forms  completed  and 
submitted  by  applicants  for  FEMA 
Home  Study  courses. 

systems  exempted  from  certain 
provisions  of  the  act: 

None. 

FEMA/NETC-5 
system  name: 

Federal  Employees  with  Fire  Related 
Expertise. 

security  classification: 

Unclassified, 

system  location: 

Federal  Emergency  Management 
Agency,  U.S.  Fire  Administration. 
National  Emergency  Training  Center. 
Fmmilsburg,  Maryland  21727. 

categories  of  individuals  covered  by  the 
system: 

Federal  employees  with  expertise  in 
fire  prevention  and  control  and 
associated  fields. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM: 

N;fme,  address,  agency  and  area  of 

expertise. 

authority  for  maintenance  of  the 
system: 

Section  8(e)  and  21  (b)(1)  and  (e)  of 
the  Federal  Fire  Prevention  and  Control 
Act  of  1974,  Pub.  L.  93-}98:  88  Stat.  1535 
(15  U.S.C,  2207,  2218);  E.  O.  12127.  44  FR 
19367;  and  Reorganization  Plan  No.  3  of 
1978.  43  FR  41943. 

PURPOSE(S): 

For  the  purpose  of  identifying  P'ederal 
employees  with  expertise  in  fire 
prevention  and  control  and  associated 

fields. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  about  individuals  is 
provided  to  Federal,  state,  local  or 
international  agencies  and  members  of 
the  fire  service  community,  includmg. 
but  not  limited  to,  fire  safety  and 
protection  organization,  state  fire 
marshals,  and  firemen,  in  response  to 
requests  indicating  that  the  individual  or 
organization  making  the  request  would 
benefit  from  the  expertise  of  individuals 
in  the  system.  Such  disclosures  are 


made  only  if  the  subject  individual  has 
given  prior  written  consent. 

Additional  routine  uses  may  include 
Nos.  5  and  8  of  Appendix  A 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders,  bound 
paper  directory  and  magnetic  tape. 

RETRIEVABILITY: 

n>'  !nd;\idudrs  name,  expertise, 
a.upnr  y  and  st'ographic  location. 

SAFEGUARDS: 

Personnel  screening;  hardware  and 
software  computer  security  measures. 
Paper  records  are  retained  in  a  locked 
container  and/or  room.  Records  are 
maintained  in  areas  that  are  secured  by 
building  guards  during  non-business 
hours.  Records  are  retained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared  and 
trained. 

RETENTION  AND  DISPOSAL: 

Records  are  updated  biennially  and 
retained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director  lur  iiaining  and 
Education.  Federal  Emergency 
Management  Agency.  National 
Emergency  Training  Center. 
Emmitsburg.  Maryland  21727. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  addressed  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Request"  on  the  envelope  and  letter. 
Include  full  name  of  the  individual,  some 
type  of  appropriate  personal 
identification,  and  current  address. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification  card,  or  other 
identification  data. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  procedure 
above. 

CONTESTING  RECORD  PROCEDURES: 

Intiividu.'ils  desiring  to  contest  nr 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Pri\  acy  Act 
Amendment"  on  the  envelope  and  letter. 
The  letter  should  state  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought. 
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FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  Part  8,  pubbsbed 
in  the  Federal  Registec. 

RECOeO  SOURCE  CATEGORIES: 

Subject  indivkhials.  I 

SYSTEMS  cxnarrEO  from  certaw 

PROVISIONS  OF  THE  ACT: 

None. 
FEMA/NETC-« 

SYSTEM  name: 

President's  and  Secretarj's  Award 
Nominees. 

security  classification: 

Unclassified. 

system  location: 

Fedoal  Emergency  Management 
Agency,  U.S.  Fire  Administration. 
NatioDal  Emergency  Training  Center, 
Emmitsburg.  Maryland  21727. 

categories  of  iNonnouALS  covered  by  the 
system: 

Individuals  nominated  to  receive  the 
President's  Award  for  outstanding 
Public  Safety  Service  and  individuals 
nominated  to  receive  the  Secretary's 
Award  for  Distinguished  Public  Safety 
Service. 
categories  of  records  in  t><e  system: 

Name  and  address  of  the  candidate, 
his  or  her  poeition  and  title,  whether  the 
nomination  is  for  the  President's  or 
Secretary's  Award  the  pnblic  agency 
served,  the  locale  where  the  candidate 
performs  his  or  her  duties,  the  name  of 
the  nominating  official,  a  summary 
description  of  the  outstanding 
contribution,  distinguished  service  or 
extraordinary  valor  of  the  nominee,  and 
the  relevant  duties  relating  thereto,  and 
copies  of  any  published  factual  accounts 
of  the  nominee's  accompHshments. 

AUTHORnV  FOR  MAWTENAMCC  OF  THE 

system: 

15  U.S.C  2214;  E.0. 12127,  44  FR 
19367;  and  Reorganization  Plan  No.  3  of 
1978.  43  FR  41943. 

PURFOSE(S):  ' 

For  the  purpose  of  selecting 
individuals  who  have  been  nominated  to 
receive  the  President's  Award  for 
Outstanding  Public  Safety  Service  and 
the  Secretary's  Award  for  Distinguished 
Pubiic  Safety  Service. 

Rourmc  WKt  of  rbcoros  martt  Ameo  m 
Tws  wnmrn,  mKxumm  cat«bor«s  of 

(a)  President's  Award  Nominees- 
Information  about  individuals 
noRdnated  for  the  President's  Award  is 
provided  to  selected  members  of  the 
public  safety  community,  including  but 


not  limited  to.  fire  safety  and  protection 
organizations,  state  fire  marshals  and 
firemen,  dvil  defense  officers,  and  law 
enforcement,  corrections  or  court 

officers  in  connection  with  the 
evaluation  and  selection  of  recipienU. 
Information  is  also  provided  to  the 
Department  of  Defense,  the  Department 
of  lustice,  and  the  Executive  Office  of 
the  President;  (b)  Secretary's  Award 
Nominees — Information  about 
individuals  nominated  for  the 
Secretary's  Award  is  provided  to 
selected  members  of  the  fire  service 
community,  including  but  not  limited  to, 
fire  safety  and  protection  organizations, 
state  fire  marshals  and  firemen  in 
connection  with  the  evaluation  and 
selection  of  recipients.  When  it  appears 
that  a  nominee's  accomplishments  are  in 
the  areas  of  civil  defense  or  law 
enforcement,  nominations  may  be  sent 
to  the  Department  of  Defense  and/or  the 
Department  of  Justice. 

Additional  routine  uses  may  include 
Nos.  5  and  8  of  Appendix  A. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAIWINO.  AND 

disposing  of  records  in  the  system: 

storage: 

Paper  records  in  file  folders. 

retrievabiuty: 

P'iled  by  file  number  and  cross- 
referenced  alphabetically  by  nominee 
names. 

safeguards: 

Paper  records  are  retained  in  a  locked 
container  and/or  room.  Records  are 
maintained  in  areas  that  are  secured  by 
building  guards  during  non-business 
hours.  Records  are  retained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared  and 
trained. 

RETENTION  AND  DISPOSAL; 

Records  are  retained  indefinitely. 

SYSTEM  MANAOEn(S)  ANO  ADDRESS: 

Associate  Director  for  Training  and 
Education.  Federal  Emergency 

Management  Agency,  National 
Emergency  Training  Center, 
Emmitsburg.  Maryland  21727. 

NOTIFICATION  FROCEOUReS: 

Inquiries  should  be  addressed  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Request"  on  the  envelope  and  letter. 
Include  full  name  of  the  individual,  some 
type  of  appropriate  personal 
identification,  and  current  address. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification  card,  or  other 
identification  data. 


RECORD  i 

Same  as  Notification  procedure 
above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
system  manager.  Written  requests 
should  be  dearly  marked  "Privacy  Act 
Amendment"  on  the  envelope  and  letter. 
The  letter  should  state  cleariy  and 
concisely  what  information  is  being 
contested,  the  reasons  fw  contesting  it. 
and  the  proposed  amendment  to  the 
information  sought. 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  Part  6,  published 
in  the  Federal  Re^ster. 

RECORD  SOURCE  CATEOOKIES: 

Heads  of  Federal  government 
departments  and  agencies,  governors  of 
states  or  territories,  or  chief  executives 
of  any  general  governmental  unit  within 
any  state  or  territory. 

SYSTEMS  eXEMPTH>  FROM  CERTAIN 
PROVISIONS  OF  TME  ACT 

None. 
FEMA/FIA-2 

SYSTEM  NAME: 

National  Flood  Insurance  Application 
and  Related  Documents  Files. 

SECURITY  CLASSIFICATION: 

Unclassified. 

SYSTEM  location: 

Various  offices  of  a  servicing  agent 
under  contract  to  the  Federal  Insurance 
Administration;  FIA  Headquarters 
office.  Federal  &nergency  Management 
Agency.  Washmgton.  D.C.  20472.  Copies 
of  some  of  the  files  are  also  provided  to 
the  FEMA  Regional  offices  when 
additional  information  is  requested  from 
their  respective  offices. 

categories  of  individuals  covered  by  the 
system: 

Applicants  for  individual  flood 
insurance  and  individuals  insured. 

categories  of  RECORDS  IN  THE  SYSTEM: 

Flood  insurance,  policy  issuances  and 
administration  records  and  claims 
adjustment  records,  including 
applications  for  emergency  and  regular 
flood  insurance,  endorsements,  renewal 
applications,  cancellation  notices,  policy 
questionnaires,  notice  of  loss,  and 
proofs  of  loss. 

AUTMOnrTY  F0«  MAarrCNANCC  OF  THE 

system: 

National  Flood  Insurance  Act  of  1968 
and  the  Flood  Disaster  Protection  Act  of 


1973,  42  IT.S.C.  40ei,  et  seq.:  5  U.S.C.  301; 
ReorganizaHon  Plan  No.  3  of  1978,  43  FR 
41943:  and  EO.  12127.  44  FR  19367. 

PURPOSE(S): 

For  the  purpose  of  carrying  out  the 
National  Flood  Insurance  Program  and 
verifying  nonduplication  of  benefits. 

ROUTINE  USES  OF  RECOftDS  MAtNTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  property  loss  reporting  bureaus. 
State  insurance  departments,  and 
insurance  companies  investigating  fraud 
or  potential  fraud  in  connection  with 
claims,  subject  to  the  approval  of  the 
Office  of  Inspector  General,  FEMA:  for 
use  of  insurance  agents,  brokers  and 
adjusters,  and  lending  institutions  for 
carrying  out  the  purposes  of  the 
National  Flood  Insurance  Program;  to 
Small  Business  Administration,  the 
American  Red  Cross,  the  Farmers  Home 
AdministratioQ;  State  and  local 
government  mdividual  and  family  grant 
and  assistance  agencies,  including  but 
not  limited  to  the  State  of  Ohio  Disaster 
Services  Agency  and  the  Johnstown, 
Pennsylvania.  Redevelopment  Authority 
for  detemiining  eligibility  for  benefits 
and  for  verificalion  of  nonduplication  of 
benefits  following  a  flooding  event  or 
disaster:  to  State  and  local  government 
individual  and  family  grant  agencies  so 
as  to  permit  such  agencies  to  assess  the 
degree  of  financial  burdens  toward 
residents  such  States  and  local 
governments  might  reasonably  expect  to 
assume  in  he  event  of  a  flooding  disaster 
and  to  further  the  flood  insurance 
marketing  activities  of  the  National 
Flood  Insurance  Program.  To  State  and 
local  government  individual  and  family 
grant  and  assistance  agencies  which 
furnish  to  the  Federal  Insurance 
Administration  the  names  and 
addresses  of  policyholders  for  purposes 
consistent  with  relocation  projects  of  the 
Federal  Insurance  Administration  and 
acquisition  projects  under  the  National 
Flood  Insurance  Pro-am  carried  out 
pursuant  to  Section  1362  of  the  National 
Flood  Insurance  Act  of  1973,  as 
amended,  and  to  State  and  local 
government  agencies  who  provide  the 
names  and  addresses  of  policyholders 
and  a  brief  general  description  of  their 
plan  for  acquiring  and  relocating  their 
flood  prone  properties  for  review  by  the 
Associate  Director,  OfTice  of  State  and 
Local  Programs  and  Strpport,  to  ensure 
that  their  State  and/or  local  government 
agency  is  engaged  in  floodplain 
management  improved  real  property 
acquisition  and  relocation  projects 
consistent  with  the  National  Flood 
Insurance  Program;  and,  upon  the 
approval  by  the  Associate  Director, 
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Office  of  State  and  Local  Programs  and 
Support,  that  the  use  is  in  furtherance  of 
the  flood  plain  management  and  hazard 
mitigation  goals  of  the  Agency,  to  State 
and  local  govemm«it  agencies  and 
municipalities  to  review  National  Flood 
Insurance  Program  policy  and  claim  files 
to  assist  them  in  hazard  mitigation  and 
flood  plain  management  activnbes  and  in 
monitoring  compliance  with  the  flood 
plain  management  measures  duly 
adopted  by  the  community. 

Additional  routine  uses  may  include 
Nos.  1.  5.  6.  and  8,  of  Appendix  A. 

policies  and  practices  for  stowng, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  srsteit. 

storage: 

Magnetic  tape/disc/drum  and  file 
folders. 

retrievabilitv: 

By  name  and  poFicy  niimhcr 

SAFEGUARDS: 

Personnel  screening,  hardware  and 

software  computer  security  measures; 
paper  records  in  a  locked  container 
and/or  room.  Ail  records  are  mamtamed 
in  areas  that  are  secured  by  building 
guards  during  non-business  hours. 
Records  are  retained  in  areas  accessible 
only  to  authorized  personnel  who  are 
properly  screened,  cleared  and  tiained. 

RETENTION  AND  DISPOSAL: 

Policy  records  are  kept  as  lony  as 
insurance  is  desired  and  premiums  paid 
and  for  an  appropriate  time  thereafter 
and  claim  records  are  kept  for  the 
statutory  time  wuhin  which  to  f:ln  a 
claim, 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Federal  Insurance  Admiriislratum. 
Federal  Emergency  Management 
Agency.  Washington.  D.C.  20472. 


NOTIFICATIOII 

Inquiries  should  be  addressed  to  tht< 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Request"  on  the  envelope  and  letter 
Include  full  name  of  the  Individual,  some 
type  of  appropriate  personal 
identification,  and  current  address. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification,  that  is. 
driver's  license,  employing  office's 
identification  card,  or  other 
identification  data, 

CONTESTING  RECORD  PKOCEDUWES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 


Amendment"  on  the  envelope  and  letter 
The  letter  sKoeM  state  clearly  and 

concisely  what  hiformafion  is  being 
contested,  the  reasons  for  contesting  it. 
and  the  proposed  amendment  tu  the 
iiifiirmation  sought. 

!'P:M.'^  Privacy  Art  Regulations  are 
promulgated  in  44  CFR  Part  6.  published 
in  the  Federal  Register 

RECORD  SOURCE  CATEGORIES: 

Individuals  who  applj  for  flood 
insurance  under  the  .S'atiunal  Flood 
Insurance  Program  and  individuals  who 
are  insured  under  the  program. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

Nooe. 
NPP-1 

SYSTEM  name: 

National  Defense  Executive  Reserve 

System. 

SECURITY  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATIOir 

Federal  Fjnergency  Management 
Agency,  Office  of  .National  Preparedness 
Programs,  Washington.  D.C.  20472;  all 
PTLMA  regional  offices  listed  in 
Appendix  AA  to  these  noticp<; 

categories  of  individuai.s  covered  bt  the 
system: 

Applicants  for  and  incumbents  of 
NDFJR  assignments 

CATEGORIES  OF  RECOHOS  M  THE  SYSTEM: 

Personnel  and  administrative  records, 
skills  inventory,  training  data,  and  other 
related  records  necessary  to  coordinate 
and  administer  the  NTDER  program 

AUTHORITY  FOR  MAINTENAI«C£  OF  THE 
SYSTEM: 

Defense  Production  Act,  1950. 
Executive  Order  11179,  September  22. 
1964,  as  amended  by  Executive  Order 
12148.  July  20,  1979.' 

PURPOS£(S): 

For  the  purpose  of  administenn),;  ;ne 
NDF.R  program,  agency  officials  bnd 
officials  of  participating  departments 
and  agencies  may  obtain  fa-om  the  NDER 
Coordinator  data  relevant  to  reservists 
assigned  to  their  units 

ROUTINE  USES  OF  (KC0R06  MAINTAtNEO  M 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  MMIPOSC3  OF  SUCH  USU: 

Routine  use  may  include  Nos  1.  2.  3,  5 
and  8  of  Appendix  A, 
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POUCICS  ANO  PRACTKES  FOR  STORINQ, 
RTTRIEVIMO,  ACCESSIMQ,  RETAIHINO,  AND 

oisposino  of  records  in  the  system: 

storage: 

Mag-tape,  drum,  disc  and  paper. 

retriev  ability: 

By  name,  personnel  data,  skills  or 
agency. 

safeguards: 

Personnel  screening,  hardware  and 
software  computer  security  measures; 
paper  records  in  a  locked  container 
and/or  room.  All  records  are  maintained 
in  areas  that  are  secured  by  building 
guards  during  non-business  hours. 
Records  are  retained  in  areas  accessible 
only  to  authorized  personnel  who  are 
properly  screened,  cleared  and  trained. 

retention  and  disposal: 

Retention  of  records  shall  be  for 
duration  of  application  or  assignment. 
Disposition  of  records  shall  be  in 
accordance  with  the  FEMA  Records 
Maintenance  and  Disposition  System. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director,  National 
Preparedness  Programs,  Federal 
Emergency  Management  Agency, 
Washmgton,  D.C.  20472;  all  FEMA 
Regional  Directors,  addresses  listed  in 
Appendix  AA  of  these  notices. 

notification  procedure: 

Inquires  should  be  addressed  to  the 
system  manager(s].  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Request"  on  the  envelope  and  letter. 
Include  full  name  of  the  individual,  some 
type  of  appropriate  personal 
identification,  and  current  address. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification,  that  is, 
driver's  license,  employing  office's 
identification  card,  or  other 
identification  data. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  procedure 
above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
system  manager(8).  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Amendment"  on  the  envelope  and  letter. 
The  letter  should  state  cleariy  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought. 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  Part  6.  published 
in  the  Federal  Register. 


RECORD  SOURCE  CATEGORIES: 

The  individual  to  whom  the  record 
pertains. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

.\one. 


FEMA/SEC-1 

SYSTEM  name: 

Security  Management  System. 

SECURITY  CLASSIFICATION: 

Unclassified. 

SYSTEM  location: 

Federal  Emergency  Management 
Agency,  Security  Policy,  Office  of 
Executive  Administration,  Washington, 
D.C.  20472. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

FEMA  employees,  other  Federal 
agency  employees,  State  employees,  and 
contract  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Security  records  include:  Statement  of 
personal  history,  personal  data  (e.g. 
name,  address,  telephone  number  and 
social  security  number)  contained  on 
security  clearance  forms,  rosters,  lists, 
and  forms  for  record  container 
combinations  and  other  related  records. 
Also  this  system  contains  records 
concerning  Personnel  Security  Program 
for  positions  associated  with  computer 
systems  (Chapter  732  of  Federal 
Personnel  Manual).  Records  do  not 
contain  investigatory  materials. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Executive  Order  12127.  44  FR  19367; 
Executive  Order  12148,  44  FR  43239; 
Reorganization  Plan  No.  3  of  1978,  43  FR 
41943. 

PURPOSE(S): 

For  the  purpose  of  agency  official  use, 
based  upon  a  need-to-know  requirement 
in  maintaining  office  security  for 
sensitive  data  and  facilities. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

An  employee's  level  of  security 
clearance  may  be  reported  to  another 
agency  for  the  purpose  of  interagency 
security  administration. 

Additional  routine  use  may  include 
Nos.  5  and  8  of  Appendix  A. 


POLICIES  AMD  PRACTICES  FOR  STORIRO, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Mag-tape,  drum,  disc,  paper,  and 
index  cards. 

retrievabiltty: 

By  name  and  social  security  number. 

safeguards: 

Personnel  screening;  hardware  and 
software  computer  security  measures. 
Paper  records  are  retained  in  a  locked 
container  and/or  room.  Records  are 
maintained  in  areas  that  are  secured  by 
building  guards  during  non-business 
hours.  Records  are  retained  in  areas 
accessible  only  to  authorized  personnel 
whq  are  properly  screened,  cleared  and 
trained. 

RETENTION  AND  DISPOSAL: 

Retention  of  records  shall  be  for 
duration  of  employment.  Disposition  of 
records  shall  be  in  accordance  with 
FEMA  Records  Maintenance  and 
Disposition  System. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Special  Assistant  for  Security  Policy, 
Office  of  Executive  Administration, 
Federal  Emergency  Management 
Agency,  Washington,  D.C.  20472. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  addressed  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Request"  on  the  envelope  and  letter. 
Include  full  name  of  the  individual,  some 
type  of  appropriate  personal 
identification,  and  current  address. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification,  that  is, 
driver's  license,  employing  office's 
identification  card,  or  other 
identification  data. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  procedure 
above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Amendment"  on  the  envelope  and  letter. 
The  letter  should  state  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought. 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  Part  6,  published 
in  the  Federal  Register. 
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RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes  from 
the  individual  to  whom  the  record 
pertains. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
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SYSTEM  I 

AppI  for  Enrollment  in  Arch  Engr  Prof 
Dev  Prog. 

SECURITY  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

Federal  Emergency  Management 
Agency,  Office  of  State  and  Local 
Programs  and  Support,  Washington. 
DC.  20472. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  apply  for  FEMA 
professional  developmetit  coiirses: 
Fallout  Shelter  Analysis  (FSA). 
Protective  Corstruction  (PC). 
Environmental  Engineering  IF£.\. 
Nlultiprotection  Design  (MPD). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Includes  applicant's  name,  address, 
date  of  birth,  education  and  status  of 
completion  in  the  course 

AUTHOIBTY  FOU  MAtMTEMANCE  OF  THE 
SYSTEM: 

5  use  301,  44  use  3104.  50  USC  App 
2253. 

PURPOS£<S): 

For  the  purpose  of  ascertaining 
qualifications  for  certification  as  FSA 
for  issuance  of  appropriate  certificates 
and  development  of  mailing  lists  for 
disseminating  new  information  to  them 
as  appropriate. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  names  and  addresses  of  the 
individuals  are  used  to  print  mailing 
labels  to  send  them  the  most  up-to-date 
information  on  Fallout  Shelter  Analysis. 
Additional  routine  use  m^y  mclude  Nos. 
5  and  8  of  Appendix  A. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retamhw,  amd 
disposing  of  records  in  the  system: 

storage: 

Application  forms  are  l^ept  in  loose- 
leaf  binders.  Some  of  the  data  are  kept 
on  computer  magnetic  tapes  for 
processing  in  conjunction  with 
dissemination  of  new  information. 


rctwevabrjty: 

By  the  name  of  the  individual  to 
whom  the  record  pertams 

safeguards: 

Personnel  screening.  hardw;ire  and 
software  computer  security  measures: 
application  forms  in  a  locked  container 
and/or  room.  All  records  are  maintamrd 
in  areas  that  are  secured  by  building 
guards  during  non-business  hours. 
Records  are  retained  in  areas  accessible 
only  to  authorized  personnel  who  are 
properly  screened,  cleared  and  trained. 

RETENTION  AND  DISPOSAL: 

Files  are  considered  perrnanent. 

system  MANAGER(S)  and  ADDRESS: 

Asso<:iate  Director,  State  and  Ltx:al 

Programs  and  Support,  Federal 
Emergency  Management  Agency. 
Washington,  DC.  2W~2 

notification  PROCEDURE: 

Inquiries  should  be  addressed  tu  the 
system  manager.  Written  requests 
should  be  clearly  marked  "PriN  ncy  ,^r1 
Request"  on  the  envelope  and  letter. 
Include  full  name  of  the  mdi\idual,  some 
type  of  appropriate  personal 
identification,  and  cuTent  address 

For  personal  visits,  the  inuiMdual 
should  be  able  to  jirovide  seme 
acceptable  identification,  that  is, 
driver's  license,  employing  office's 
identification  card,  or  other 
iJpiilification  dala. 

RECORD  ACCESS  PROCEDURES: 

Same  as  .Notificaiion  procedure 
alio\e 

contesting  RECORD  PROCEDURES: 

liidi\;djals  desiring  to  conte.st  or 
amend  information  maintained  in  the 
s>  .'-.torn  should  direct  their  request  to  the 
svstrm  m.anager.  Written  requests 
should  be  clearl>  marked  "Privacy  Act 
Amendment"  on  the  envelope  and  letter 
The  letter  shuuld  state  clearly  and 
concistly  what  information  is  being 
contested,  the  reastms  for  contesting  it. 
and  the  proposed  amendment  to  the 
i.Tformat;un  sought. 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  Part  6.  published 
in  the  Federal  Register. 

RECORD  SOURCE  CATEGORIES: 

Application  submitted  by  applicants 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
FEMA/StPS-S 

SYSTEM  name: 

FEMA  Summer  Shelter  Sku-vey 
Program. 


SECuRmr  classircatiom: 

Unclassified. 

SYSTEM  LOCATKMT 

Federal  Emergenc>  Management 

Agency.  Office  of  State  and  Loci] 
Programs  and  Support.  Washington. 
DC   20472. 

CATEGORIES  OF  IMOfVIOUALS  COVERED  BY  TME 
SYSTEM; 


Ind 


V  1(1  Li  a 


Is  who  apply  for  FEMA 


Summer  Shelter  Sur\  ey  Program 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM; 

Includes  students  na.Tie,  addre-ss. 
telephone  numtwr.  college.  ag«' 
veteran's  status,  license.  curncLilum. 
number  of  college  year^  completed,  prior 
Summer  Shelter  S>ur\ey  tra.r,;r._' 
experience,  availabihiv  ol 
transport.ition  and  training. 

authority  for  maintenance  of  the 
system; 

.5  use.  301.  44  U.S.C  3101.  50  U.S.C 
App.  2253. 

purpose(s); 

For  the  purpose  of  selecting  students 
for  employment  under  the  Summer 
Shelter  Survey  Program. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  OF  SUCH  USES 

'Iht  Udines,  aodres.^i  '^  ,jna  piiune 
numbers  are  pro\iu.  d  :  :<  :he  U.S.  Army 
Corps  of  Elnginee-b  'c  oiler  the 
individuals  en.p  ;  \  ;  .nt  until  such  time 
as  FTA1A   -  [   t  ,,„'■  ,:  to  assume  the 
selection  pioctss.  A  ieporl  is  available 
to  the  Office  of  Personnel  Management 
which  indicates  which  students  were 
hired  and  which  were  not. 

Additional  routine  use  may  include 
Nns  5  and  8  of  .Appendix  A 

POLlCiES  AND  PRACTICES  FOR  STORING, 
RfTRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

Applications  are  maintained  on 
magnetic  tape,  card  and  loose-leaf 

binders. 

retrievability: 
By  the  name  of  the  individual  to 

whom  the  record  pertains. 

SAFEGUARDS: 

Personnel  screening,  hardware  and 
software  computer  spcuntv  mtdsti-rs; 
application  forms  m  a  lonkeu  cont  jiner 
and/or  room.  All  records  arc  maintained 
in  areas  that  arc  secured  b\  budding 
guards  during  non-business  hours 
Records  are  retained  m  areas  aci.essibie 
only  to  authorized  personnel  who  are 
properly  screened,  cleared  and  trained 
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RETENTION  AND  DISPOSAL: 

Retention  of  records  shall  be  for  2 
years.  Disposition  of  records  shall  be  in 
accordance  with  the  FEMA  Records 
Maintenance  and  Disposition  System. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Associate  Director.  State  and  Local 
Programs  and  Support.  Federal 
Emergency  Management  Agency, 
Washington.  D.C.  20472. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  addressed  to  the 
system  manager.  Written  requests 
should  be  cleariy  marked  "Privacy  Act 
Request"  on  the  envelope  and  letter. 
Include  full  name  of  the  individual,  some 
type  of  appropriate  personal 
identification,  and  current  address. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification,  that  is. 
driver's  license,  employing  office's 
identification  card,  or  other     i 
identification  data.  I 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  procedure 
above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
system  manager.  Written  requests 
should  be  cleariy  marked  "Privacy  Act 
Amendment"  on  the  envelope  and  letter. 
The  letter  should  state  cleariy  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought. 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  Part  6,  published 
in  the  Federal  Register. 

RECORD  SOURCE  CATEGORIES: 

"Application  for  FEMA  Summer 
Shelter  Survey  Program"  and  "FEMA 
Summer  Shelter  Survey  Employment 
Questionnaire"  submitted  by  applicants. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
FEMA/SLPS-6 

SYSTEM  NAME: 

Program  Management  Information 
System. 

SECURITY  classification: 

Unclassified. 

SYSTEM  location: 

Federal  Emergency  Management 
Agency.  Office  of  State  and  Local 
Programs  and  Support.  Washington. 
D.C.  20472. 


categories  of  individuals  covered  by  the 

system: 

Local  Civil  Preparedness  Directors/ 
Coordinators. 

categories  of  records  in  the  system: 

Includes  name  and  business  address 
of  all  local  civil  preparedness  directors/ 
coordinators  participating  in  FEMA 
contributions  programs. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  301;  44  U.S.C.  3101:  50  U.S.C. 
App.  2253:  E.  O.  12148.  44  FR  43239; 
Reorganization  Plan  No.  of  1978.  43  FR 
41943. 

PURPOSE(S): 

For  the  purpose  of  keeping  an  up-to- 
date  listing  of  all  local  civil 
preparedness  directors/coordinators 
and  advising  the  public  as  to  who  the 
civil  preparedness  director/coordinator 
is  for  a  particular  location. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Responding  to  inquiries  from  the 
public  advising  who  the  local  civil 
preparedness  director/coordinator  is  for 
a  particular  location. 

Additional  routine  uses  may  include 
Nos.  5  and  8  of  Appendix  A. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  paper  printouts  and 

microfiche. 

retrievabiuty: 

By  geographic  location  number 
printed  alphabetically  by  State  and 
agency  name:  name  of  director/ 
coordinator  can  be  retrieved  on  the 
computer  printout. 

SAFEGUARDS: 

Personnel  screening,  hardware  and 
software  computer  security  measures; 
printouts  are  kept  in  locked  container 
and/or  room.  All  records  are  maintained 
in  areas  that  are  secured  by  building 
guards  during  non-business  hours. 
Records  are  retained  in  areas  accessible 
only  to  authorized  personnel  who  are 
properly  screened,  cleared  and  trained. 

retention  AND  DISPOSAL; 

Retention  of  records  shall  be  until 
obsolete.  Disposition  of  records  shall  be 
in  accordance  with  the  FEMA  Records 
Maintenance  and  Disposition  System. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director,  State  and  Local 
Programs  and  Support,  Federal 


Emergency  Management  Agency, 
Washington.  D.C.  20472. 

notification  procedure: 

Inquiries  should  be  addressed  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Request"  on  the  envelope  and  letter. 
Include  full  name  of  the  individual,  some 
type  of  appropriate  personal 
identification,  and  current  address. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification,  that  is. 
driver's  license,  employing  office's 
identification  card,  or  other 
identification  data. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  procedure 
above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Amendment"  on  the  envelope  and  letter. 
The  letter  should  state  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it. 
and  the  proposed  amendment  to  the 
information  sought. 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  Part  6.  pubUshed 
in  the  Federal  Register. 

RECORD  SOURCE  CATEGORIES: 

Program  Paper  for  Local  Civil 
Preparedness,  are  prepared  by  local 
agencies  and  submitted  to  the  State  and 
FEMA  Regional  offices  which  in  turn 
forward  copies  to  FEMA  Headquarters 
for  computer  development  printouts. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
FEMA/SLPS-11 

SYSTEM  name: 

Interagency  Directories  System. 

security  classification: 

Unclassified. 

system  location: 

Federal  Emergency  Management 
Agency,  Office  of  State  and  Local 
Programs  and  Office  of  Resource 
Management  and  Administration, 
Washington,  D.C.  20472;  all  FEMA 
regional  offices  listed  in  Appendix  AA 
to  these  notices. 


•Ml 
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CATEGORIES  OF  INOHMOUALS  COWBIB)  BY  THE 
SYSTEM: 

hederal  Emergency  Management 
Agency  employees  and  employees  of 
other  Federal.  State  and  local  agencies 
with  related  responsibilities;  e.g., 
members  of  the  Regional  Preparedness 
Committee,  the  Interagency  EJnergency 
Preparedness  Committee,  and  the 
Regional  Field  Board  as  well  as 
Emergency  Coordinators,  Alternate 
Emergency  Coordinators,  State 
Emergency  Preparedness  Directors,  and 
State  Civil  Defense  Directors. 

CATEGORIES  OF  RECOSOS  IN  THE  SYSTEM: 

Includes  name,  office  and  home 
addresses  and  telephone  numbers,  and 
level  of  security  clearance. 

authority  fo«  mamtemance  of  the 
system: 

Executive  Order  11490.  as  amended 
and  Executive  Order  12148. 

PURPOSE): 

For  the  purpose  of  providing  a  locator 
service  and  a  means  of  distributing 
publications  and  communications  for  in- 
house  agency  use  and  for  the  use  of 
member  agencies. 

routine  uses  of  RCCtWOS  MAINTAMEO  IN 
THE  SYSTBM,  INCLUOrNO  CATE«OMCS  OF 
USERS  AND  PURPOSES  OF  SUCH  USES: 

To  provide  the  names,  addresses  and 
telephone  numbers  of  FEMA  subscribers 
having  essential  emergency  functions  to 
the  General  Services  Administration  for 
forwarding  to  the  public  telephone 
companies  to  designate  those 
subscriber's  home  numbers  as 
"essentiar  for  the  purpose  of  pro\iding 
a  minimum  of  delay  in  placing  calls  from 
their  residences  during  a  national 
disaster  or  civil  emergency. 

For  the  purpose  of  providing  a  locator 
service  and  a  means  of  distributing 
publicatioDS  and  communications, 
interagency  directories  will  be 
distributed  to  Federal,  regional  and  slate 
interagency  committee  members  and  to 
the  agencies  which  they  represent;  e.g.. 
State  Emergency  Harming  Dtrectors, 
holders  of  the  FEMA  Emergency 
Planning  Reference  Package  for 
Regional  Governments  and  Central 
Office  Emergency  Readiness 
Instructions  and  the  White  House 
Communications  Agency.  To  the  key 
personnel  in  Federal  agencies  and 
departments  involved  in  emergency 
preparedness  responsibilities. 

AdditioQAl  routine  uses  may  include 
Nos.  2,  3,  5,  and  8  of  Appendix  A. 


POUCIES  AMB  PRACTICES  FOR  STOMNG, 
RETMEVIMG,  ATCESSWC.  RETAINIMG,  AND 
DlSPOSUta  OF  R^OROS  IN  THE  SYSTEM: 

storage: 

Mag-card,  mag-tape,  drum,  disc  and 
paper. 

Retrievability: 

By  name  and  agency. 
SAFEGUARDS: 

Personnel  screening,  hardware  and 
software  computer  secuntj'  measures; 
paper  records  in  a  locked  contamer 
and/or  room.  All  records  are  maintained 
in  areas  that  are  secured  b\'  building 
guards  dujing  non-bu.siness  hours. 
Records  are  retained  in  areas  accessible 
only  to  authorized  personnel  v\ho  are 
properly  screened,  cleared  and  trained. 

RETENTION  AND  DISPOSAL: 

Retention  of  records  shall  be  for 
duration  of  individual  membership  in 
interagency  organizations.  Disposition 
of  records  shall  be  in  accordance  with 
the  FEM.A  Records  Maintenance  and 
Disposition  System. 

system  MANAGER<S)  AND  ADDRESS: 

Associate  Director,  State  and  Lora! 
Programs  and  Support,  and  AssccL-ite 
Director,  Resource  Management  and 
Administration,  Federal  Emergency 
Management  Agency.  Washington,  D.C. 
20472:  all  Regional  Directors  of  FEM.^, 
addresses  are  listed  in  Appendix  .^.A 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  addressed  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Request"  on  the  envelope  and  letter. 
Include  full  name  of  the  individual,  some 
type  of  appropriate  personal 
identification,  and  current  address. 

For  personal  visits,  the  individuals 
should  be  able  to  provide  some 
acceptable  identification,  thai  is, 
driver's  license,  employing  office's 
identification  card,  or  other 
identification  data. 

RECORD  ACCESS  PROCEDURES: 

Same  as  .Notification  procedure 
above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Amendment"  on  the  envelope  and  letter. 
The  letter  should  state  dearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it 
and  the  proposed  amendment  to  the 
information  sought. 


FFAIA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  Part  6.  pubbshed 
in  the  Federal  Register 

RECORD  SOURCE  CATEGORIES: 

The  individual  to  wi^m  the  rpf;ord 

pert.!  ins, 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

Appendix  A 

Introduction  to  Rovl.ne  L'sei>:  Certain 
routine  uses  have  been  identified  as 
being  applicable  to  many  of  the  FEMA 
systerr.s  uf  record  notires.  The  speciiic 
routine  usc^  applicable  to  an  individual 
system  of  record  notice  will  be  Usied 
under  the    Routine  I'se"  section  of  the 
notice  itself  and  w;';l  (  L)n-e<;p«ind  ti)  the 
nun-.be.Tng  of  the  r(i,.!;;if  uses  pubLshed 
below.  These  uses  are  published  only 
once  in  th(  interest  of  simplicity. 
economy  and  to  avoid  redundancy, 
rather  than  repeating  tht  m  in  every 
individual  system  notice 

1.  Routine  L  '.',p— /.ch-  Enforcement  In 
the  event  that  a  system  of  records 
maintained  by  this  agency  to  carry  out 
its  functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  m  nature,  and 
whether  ansing  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  in  the 
system  of  records  may  be  referred,  as  a 
routine  use,  to  the  appropriate  agency 
whether  Federal,  State,  local  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

2.  Routine  Use — Disclosure  When 
Requesting  Information:  A  record  from  a 
FEMA  system  of  records  may  be 
discUiSfcd  as  a  routine  use  to  a  Federal. 
State,  or  local  agency  maintaining  civil 
crimmal,  regulatory,  licensing  or  other 
enforcement  informatujn  or  other 
pertinent  information,  such  as  cuiTenl 
licenses,  if  necessary,  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  leitinjj  of  a 
contract  or  the  issuance  of  a  license, 
grant,  or  other  benefit. 

3.  Routine  Use — DiscJusaie  of 
Requested  Information:  A  record  from  a 
FEM.^  system  of  records  may  be 
disclosed  to  a  Federal  agency,  in 
response  to  a  written  request,  in 
connection  with  the  hmng  or  retention 
of  an  employee,  the  issuance  of  a 
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security  clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

4.  Routine  Use— Grievance. 
Complaint.  Appeal:  A  record  from  a 
FEMA  system  of  records  may  be 
disclosed  to  an  authorized  appeal  or 
grievance  examiner,  formal  complaints 
examiner,  equal  employment 
opportunity  investigator,  arbitrator,  or 
other  duly  authorized  offical  engaged  in 
investigation  or  settlement  of  a 
grievance,  complaint,  or  appeal  filed  by 
an  employee.  A  record  from  this  system 
of  records  may  be  disclosed  to  the 
Office  of  Personnel  Management  in 
accordance  with  agency's  responsibility 
for  evaluation  of  Federal  personnel 
management. 

To  the  extent  that  official  personnel 
records  in  the  custody  of  FEMA  are 
covered  within  systems  of  records 
published  by  the  Office  of  Personnel 
Management  as  government-wide 
records,  those  records  will  be 
considered  as  a  part  of  that  government- 
wide  system.  Other  official  personnel 
records  covered  by  notices  published  by 
FEMA  and  considered  to  be  separate 
systems  of  records  may  be  transferred 
to  the  Office  of  Personnel  Management 
in  accordance  with  official  personnel 
programs  and  activities  as  a  routine 
activities  as  a  routine  use. 

5.  Routine  Use — Congressional 
Inquiries:  A  record  from  a  FEMA  system 
of  records  may  be  disclosed  as  a  routine 
use  to  a  Member  of  Congress  or  to  a 
Congressional  staff  member  in  response 
to  an  inquiry  of  the  Congressional  office 
made  at  the  request  of  the  individual 
about  whom  the  record  is  maintained. 

6.  Routine  Use— Private  Relief 
Legislation:  The  information  contained 
in  a  FEMA  system  of  records  may  be 
disclosed  as  a  routine  use  to  the  Office 
of  Management  and  Budget  in 
connection  with  the  review  of  private 
relief  legislation  as  set  forth  in  OMB 
Circular  No.  A-19  at  any  stage  of  the 
legislative  coordination  and  clearance 
process  as  set  forth  in  that  circular. 

7.  Routine  Use — Disclosure  to  the 
Office  of  Personnel  Management:  A 
record  from  a  FEMA  system  of  records 
may  be  disclosed  to  the  Office  of 
Personnel  Management  concerning 
information  on  pay  and  leave  benefits, 
retirement  deductions,  and  any  other 
information  concerning  personnel 
actions. 

8.  Routine  Use — Disclosure  of 
Information  to  NARS  (CSAj:  A  record 
from  a  FEMA  system  of  records  may  be 


disclosed  as  a  routine  use  to  the 
National  Archives  and  Records  Service 
of  the  General  Services  Administration 
in  records  management  inspections 
conducted  under  authority  of  44  U.S.C. 
2904  and  12906. 

Appendix  AA 

Addresses  for  FEMA  Regional  Offices 

Region  I— Regional  Director,  FEMA,  442 

I.  W.  McCormack,  Boston,  MA  02109 

Region  II — Regional  Director.  FEMA,  26 

Federal  Plaza,  New  York,  NY  10007 
Region  III— Regional  Director,  FEMA, 
Curtis  Building— 7th  Floor,  6th  and 
Walnut  Streets.  Philadelphia,  PA 
19106 
Region  IV— Regional  Director,  FEMA, 
Gulf  Oil  Building,  1375  Peachtree 
Street,  N.E.  (Suite  664).  Atlanta,  GA 
30303 
Region  V— Regional  Director,  FEMA. 
One  North  Dearborn  Street  (Room 
540),  Chicago.  IL  60602 
Region  VI— Regional  Director,  FEMA. 
Federal  Regional  Center,  Denton.  TX 
76201 
Region  VII— Regional  Director,  FEMA. 
Old  Federal  Office  Building  (Room 
405).  Kansas  City.  MO  64106 
Region  VIII— Regional  Director,  FEMA, 
Federal  Regional  Center,  Building  710. 
Denver.  CO  80225 
Region  IX— Regional  Director,  FEMA. 
Building  105  on  the  Prescido,  San 
Francisco,  CA  94129 
Region  X— Regional  Director,  FEMA, 
Federal  Regional  Center,  Bothell.  WA 
98011 

FR  D^>r,  h:    i:4W  F:lpd  11-24-82;  8.45  dm) 
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Dated:  November  19. 1982. 
J.  ].  rmn. 

Secretary. 

|FR  Doc  82-32480  Filed  11-24-82;  8:45  am| 
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FEDERAL  HOME  LOAN  BANK  BOARD 

North  Kansas  Savings  and  Loan 
Association;  Beloit,  Kansas; 
ApjSointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  Section 
406(c)(l)(B)|i)(i)  of  the  National  Housing 
Act.  as  amended  (Gam-St  Germain 
Depository  Institutions  Act  of  1982,  Pub. 
L.  97-320  (October  15,  1982),  section 
122(d).  to  be  codified  at  12  U,S.C. 
1729(c)(l)(B)(i)(I),  the  Federal  Home 
Loan  Bank  Board  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  Receiver  for  North 
Kansas  Savings  Association,  Beloit, 
Kansas,  effective  November  19, 1982, 


FEDERAL  RESERVE  SYSTEM 

Bank  Holding  Companies;  Proposed 
De  Novo  Nonbank  Activities 

The  organizations  identified  in  this 
notice  have  applied,  pursuant  to  section 
4(c)(8)  of  the  Bank  Holding  Act  (12 
U.S.C.  1843(c)(8)  and  §  225.4(b)(1)  of  the 
Board's  Regulation  Y  (12  CFR 
225.4(b)(1)).  for  permission  to  engage  de 
novo,  directly  or  indirectly,  solely  in  the 
activities  indicated,  which  have  been 
determined  by  the  Board  of  Governors 
to  be  closely  related  to  banking. 

With  respect  to  these  applications, 
interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  confiicts  of  interest, 
or  unsound  banking  practices."  Any 
comment  that  requests  a  hearing  must 
include  a  statement  of  the  reasons  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  that  proposal. 
The  applications  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated. 
Comments  and  requests  for  hearings 
should  identify  clearly  the  specific 
application  to  which  they  related,  and 
should  be  submitted  in  writing  and 
received  by  the  appropriate  Federal 
Reserve  Bank  not  later  than  the  date 
indicated, 

A,  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett.  Vice  President)  33 
Liberty  Street.  New  York,  New  York 
10045: 

1.  Hubco.  Inc..  Union  City.  New  Jersey 
(leasing  activities;  New  Jersey):  To 
engage,  through  its  subsidiary  Hub 
Leaservice,  Inc.,  Union  City,  New  Jersey, 
in  leasing  and  lease  servicing  activities 
under  the  provisions  of  Regulation  Y.  In 
making  of  direct  and  indirect  leases  of 
personal  property.  The  making  of  leases 
shall  include,  but  not  be  limited  to, 
automobile  leases  obtained  directly  or 
through  dealers.  Servicing  of 
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independent  leasing  companies  or 
leases  ttiat  conform  to  tiie  provisions  of 
Regulations  Y.  These  acthrfties  wonld  be 
conducted  from  offices  m  Union  City. 
New  Jersey,  servicing  the  entire  State  of 
New  Jersey.  Comments  on  this 
application  must  be  recehed  not  later 
than  December  20.  1982. 

B.  Federal  Reserve  Bank  of  Cleveiand 
(Lee  S.  Adams,  Vice  President)  1455  East 
Sixth  Street,  Cleveland,  Ohio  44101: 

1 .  Independence  BancCorp. 
Independence.  Ohio  [leasing  activities; 
northern  Ohio):  To  engage  through  its 
subsidiary,  hidependence  Equipment 
Leasing  Company,  in  making  leases  of 
personal  property  (e.g.,  machine  tool 
equipment,  automotive  equipment, 
computers  and  office  equipment)  in 
accordance  with  the  Federal  Reserve 
Board's  Regulation  Y.  These  activities 
would  be  conducted  from  an  office  in 
Independence  Ohia  serving  northern 
Ohia  Comiaents  on  this  application 
must  be  received  not  later  than 
December  a  1982. 

2.  Mellon  National  Corpora c/on. 
Pittsburgh,  Pennsylvania  (investment  or 
financial  advisory  activities:  New  York. 
New  York):  To  engage  through  its 
subsidiary.  Mellon  Financial  Services 
Corporation  «2.  in  providing  real  estate 
portfoiio  inves^tment  advice  including: 
serving  as  the  advisory  company  for  a 
mortgage  or  real  estate  investment  trust; 
serving  as  investment  advisory,  as 
defined  in  section  2(a)(20)  of  the 
Investment  Company  Act  of  194a  to  an 
investment  company  registered  under 
that  Act;  furnishing  general  economic 

in  forma  lioQ  and  advice,  general 
economic  statistical  forecasting  services 
and  industry  studies;  and  providing 
financial  advice  to  state  and  local 
governments,  such  as  with  respect  to  the 
issuance  of  their  securities.  These 
activiUea  would  be  conducted  from  an 
office  in  New  York.  New  York,  serving 
the  United  States  and  potential  overseas 
clients.  Comments  on  this  application 
must  be  received  not  later  than 
December  20, 1982. 

c  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

1.  First  Alabama  Bancshares,  Inc.. 
Montgomery,  Alabama  (insurance 
activities;  Alabama):  To  engage,  through 
its  wholly-owned  subsidiary,  FAB 
Agency,  Inc.,  in  the  activity  of  acting  as 
an  rnsnrance  agent  or  broker  for  the  sale 
of  credit  Hfe,  accident,  and  health 
insurance  directiy  related  to  an 
extension  of  credit  and  the  sale  of 
property  and  casnalty  insurance  dh'vctly 
related  to  an  extension  of  credit. 
AppHcant  was  engaged  in  these 
activities  on  May  1, 1982  in  the  State  of 


Alabama  and  proposes  to  engage  in 
these  same  activities  at  a  new  ofTice  in 
Baldwin  County,  Alabama,  serving 
Baldwin  County.  Alabama.  Comments 
on  this  application  mast  be  received  not 
later  than  December  1,  1982. 

D.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Ilimois 
60690: 

1 .  Mid/and  Mortgage  Corporation. 
Detroit,  Michigan,  (mortgage  banking, 
nationwide):  To  engage  through  it.s 
subsidiary.  Midland  Mortgage 
Investment  Corporation,  in  the 
origination  and  servicing  of  direct  loans 
to  builders,  developers,  consumers  and 
others  for  purposes  of  acquisition, 
construction  and  rehabihtation  of  real 
property  and/or  improvements  to  rea.1 
property,  and  to  otherwise  engage  in 
mortgage  banking.  These  activiiies 
would  be  conducted  on  a  national  basis 
from  offices  located  in  Clearwater, 
Florida;  Detroit,  .Michigan;  Orlando. 
Florida;  and  Sacramento.  Cahfomia. 
Comments  on  this  application  must  be 
received  not  later  than  December  13. 
1982. 

E  Federal  Reserve  Bank  of  Dallas 
(.■\nthony  ].  Montelaro.  Vice  President) 
400  Soutli  .\kard  Street.  Dallas.  Texas 
75222: 

1.  Union  Baiicsbures.  Inc..  San 
Antonio.  Texas  (underwriting  activiiies; 
Texas):  To  engage,  through  its  de  novo 
subsidiary.  UBl  Life  Insurance  Company 
in  the  underwriting  of  credit  life 
insurance  and  credit  accident  and 
health  insurance  directly  related  to 
extensions  of  credit  by  Union  Bank.  This 
activity  will  be  conducted  from  an  office 
in  San  Antonio,  Texas,  serving  Texas. 
Coniments  on  this  application  must  be 
received  not  later  than  December  20. 
1982. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  19.  19ei 
WiUiani  W.  Wiles, 

Secretary  of  the  Board. 

ire  Dot  K:-,123r0  Filed  n-24-U::;  8  45  tm\ 
BILLING  CODE  CaiO-VI-M 

Banque  Indosuez;  Corporation  To  Do 
Business  Under  Section  25(a)  of  the 
Federal  Reserve  Act 

An  apphcation  has  been  submitted  for 
the  Board's  approval  of  the  organization 
of  a  corporation  to  do  business  under 
section  25(a)  of  the  Federal  Resene  Act 
("Edge  Corporation"),  to  be  knowm  as 
Indosuez  Bank  hitemational,  Houston, 
Texas.  Indosuez  Bank  International 
would  operate  as  a  subsidiary  of  Banque 
Indosuez,  Paris,  France.  The  factors  that 
are  considered  in  acting  on  the 


appHcation  are  set  forth  in  §  211  4(a)  of 
the  Board's  Regrilatior  K  (12  CFR 

211.4(a)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
dt  the  Federal  Reserve  Bank  of  .New 
Yark.  Any  person  wishing  to  coraroenl 
on  the  apphcation  should  submit  views 
in  v\Titing  to  the  Secretary.  Board  of 
Governors  of  the  Federal  Res*^rve 
System,  Washington.  DC.  20531  to  be 
received  not  later  than  .\o\em!)er  17, 
1982.  .\r:y  comment  on  an  application 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identify  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarire 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  19.  1982. 
William  W.  Wiles. 
Secretary  of  the  Board. 

|FR  Doc.  82-32371  Filed  11-24-82:  k«  aoj 
BILLIING  COOE  eZIO-OI-M 


Federal  Reserve  Bank  of  Atlanta; 
Formation  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3(aKl)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
§  18421a)(l))  to  become  bank  holding 
companies  by  arquiring  voting  shares 
and/or  assets  of  a  bank.  The  factors  that 
are  considered  m  acting  on  the 
applications  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

Each  apphcation  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
;i!  the  Federal  Reserve  Bank  mdicated 
for  that  application.  With  respect  to 
each  apphcation.  interested  persons 
may  express  thej-  views  m  wnli.ig  to  the 
address  indicated  for  that  apphcation. 
Any  com.ment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
vv(iuid  not  suffice  in  liei:  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  pres<-ntpd  at 
a  hearing. 

A.  Federal  Resene  Bank  of  .Atlanta 
(Rolicrt  E.  Heck.  Vice  Preisirientj  KM 
.Marietta  street.  .N.W  .  .Atlanta   Georgia 
30303: 

1.  Mountain  Bancshares.  Inc..  Tracy 
City  Tennessee:  to  become  a  bank 
holding  company  by  acquiring  80.79 
percent  or  more  of  the  voting  shares  of 
First  Bank  and  Trust.  Tracy  City, 
Tennessee.  Comments  on  this 
application  must  be  recetved  not  later 
than  December  20.  1982. 
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B.  Federal  Reserve  Bank  of  St.  Louis 

(Delmer  P.  Weisz,  Vice.  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  First  Bancshares  of  Northeast 
Arkansas,  Inc..  Osceola.  Arkansas;  to 
become  a  bank  holding  company  by 
acquiring  80  percent  of  the  voting  shares 
fo  First  National  bank  in  Oseola, 
Osceola.  Arkansas.  Comments  on  this 
application  must  be  received  not  later 
than  December  15. 1982. 

2.  SBC  Financial  Corp..  Como. 
Mississippi;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  State  Bank  of  Como, 
Como,  Mississippi.  Comments  on  this 
application  must  be  received  not  later 
than  December  20.  1982. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  19. 1982. 
William  W.  Wiles. 
Secretary  of  the  Board. 

IFR  Doc.  K-3a^2  Filed  11-24-82:  8:4Saai| 
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Board  of  Governors  of  the  Federal  Reserve 
System.  November  19, 1982. 
William  W.  Wiles. 

Secretary  of  the  Board. 

|FR  Doc   S2-3Z.i'3  Filed  U-2*-nZ.  8:45  a  m  1 
BILLING  CODE  6210-01-M 


Federal  Reserve  Bank  of  New  York; 
Acquisition  of  Bank  Stiares  by  a  Bank 
Holding  Company 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3(a)(3)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842(a)(3))  to 
acquire  voting  shares  or  assets  of  a 
bank.  The  factors  that  are  considered  in 
acting  on  the  application  are  set  forth  in 
section  3(c)  of  the  Act  (12  U.S.C. 
1842(c)]. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated. 
With  respect  to  the  application, 
interested  persons  may  express  their 
views  in  writing  to  the  address 
indicated.  Any  comment  on  the 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett.  Vice  President)  33 
Liberty  Street.  New  York.  New  York 
10045: 

1.  Northeast  Bancorp.  Inc.,  New 
Haven.  Connecticut;  to  acquire  100 
percent  of  the  voting  shares  or  assets  of 
Security  Bank  &  Trust,  Bloomfield, 
Connecticut.  Comments  on  this 
application  must  be  received  not  later 

than  December  20, 1982. 


Fee  Schedules  for  Federal  Reserve 

Bank  Services 

agency:  Board  of  Governors  of  the 

Federal  Reserve  System. 

action:  New  Fee  Schedule  for  the 

Automated  Clearing  House  Service. 


SUMMARY:  The  Monetary  Control  Act  of 
1980  (Title  I  of  Pub.  L.  96-221)  requires 
that  schedules  of  fees  be  established  for 
Federal  Reserve  Bank  services.  On 
December  31.  1980.  the  Board  adopted  a 
fee  structure  for  the  automated  clearing 
house  service,  effective  August  1, 1981. 
The  Federal  Reserve  has  now  adopted  a 
new  fee  schedule  for  this  service. 
EFFECTIVE  DATE:  December  30. 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elliott  C.  McEntee.  Assistant  Director 
(202/452-2231),  or  Florence  M.  Young, 
Program  Manager.  (202/452-3955) 
Division  of  Federal  Reserve  Bank 
Operations;  Gilbert  T.  Schwartz. 
Associate  General  Counsel  (202/452- 
3625),  or  Daniel  L.  Rhoads,  Attorney 
(202/452-3711).  Legal  Division,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C. 
SUPPLEMENTARY  INFORMATION:  The 
Monetary  Control  Act  of  1980  ("Act") 
requires  that  fee  schedules  be  developed 
for  Federal  Reserve  Bank  services  based 
on  pricing  principles  established  by  the 
board.  The  Board,  in  accordance  with 
the  requirements  of  the  Act,  published 
for  comment  proposed  pricing  principles 
and  fee  schedules  for  services  on  August 
28,  1980  (45  FR  58689).  On  December  30. 
1980.  after  considering  the  comments 
received  from  the  public,  the  Board 
adopted  revised  pricing  principles  and  a 
fee  schedule  for  the  automated  clearing 
house  ("ACH  ■)  service  (46  FR  1338).  The 
ACH  fee  schedule  was  effective  August 
1, 1981.  In  adopting  the  1981  fee 
schedule  for  the  ACH  service,  the  Board 
recognized  that  the  ACH  service  was  in 
the  process  of  development  and  had  not 
yet  reached  a  mature  level.  In 
recognition  of  this  fact,  the  Board 
established  1981  fees  on  the  basis  of 
what  it  regarded  as  a  mature  volume  of 
ACH  items,  which  was  expected  to  be 
achieved  in  approximately  five  years. 
The  Board  determined  that  establishing 
a  fee  schedule  that  promotes  the 
continuing  development  of  the  ACH 
service  was  in  the  public  interest.  The 
Board  also  committed  to  review  its  ACH 
pricing  policy  annually. 


The  Board  reviewed  its  policy  of 
incentive  pricing  for  the  ACH  service  in 
April  1982  and  determined  that  it  was 
appropriate  to  continue  providing  a  level 
of  price  support  for  the  service.  The 
Board  believed  that  such  support  was 
necessary  to  avoid  jeopardizing  the 
future  of  this  payment  service.  Further, 
the  Board  believed  that  an  adequate 
volume  is  necessary  in  order  to  attract 
private  sector  competition  in  this  area.  It 
was  also  recognized  that  the  private 
sector  would  benefit  from  knowledge  of 
when  the  Federal  Reserve  would  begin 
full-cost  pricing  of  the  ACH  service. 
Consequently,  the  Board  determined  to 
phase  out  its  incentive  pricing  policy 
and  establish  a  date  for  pricing  the  ACH 
service  to  recover  the  full  costs  of 
providing  the  service,  including  the 
private  sector  adjustment  factor.  To 
achieve  a  smooth  transition,  the  Board 
determined  that  fees  for  the  ACH 
service  will  be  increased  annually  to 
recover  an  additional  20  percent  of  the 
costs  of  providing  the  service,  plus 
private  sector  adjustment  factor. 
Accordingly,  the  fee  schedule 
established  in  1982  would  provide  for 
recovery  of  40  percent  of  the  current 
costs  of  providing  the  service,  including 
the  private  sector  adjustment  factor.  The 
fee  schedules  to  be  adopted  in  1983, 
1984.  and  1985  would  provide  for 
recovery  of  60  percent,  80  percent  and 
100  percent,  respectively,  of  commercial 
ACH  costs,  including  private  sector 
adjustment  factor. 

The  structure  of  the  new  fee  schedule 
for  the  ACH  service  will  remain 
unchanged  from  the  1981  fee  schedule. 
Fees  will  continue  to  be  charged  to  the 
party  originating  an  ACH  debit  and  the 
party  receiving  an  ACH  credit. 
Additionally,  the  fee  schedule  continues 
to  include  an  interregional  price 
differential.  No  fees  will  be  assessed 
receivers  of  direct  deposit  payments 
made  under  the  Treasury  Department's 
Federal  Recurring  Payments  Program. 
In  general,  receivers  of  ACH  credits 
will  pay  a  fee  that  is  higher  than  that 
paid  by  originators  of  ACH  debits.  This 
recognizes  the  benefits  accruing  to 
receivers  of  credits  through  operating 
cost  savings  and  improved  funds 
availability  that  are  not  realized  by 
originators  of  day  cycle  debits. 
The  1981  fee  schedule  did  not 
distinguish  between  fees  paid  by 
originators  of  cash  concentration  debits 
using  the  night  cycle  and  those  paid  by 
originators  of  debits  using  the  day  cycle. 
In  recognition  of  the  substantial  benefits 
that  accrue  to  originators  of  cash 
concentration  debits  using  the  night 
cycle,  the  Board  has  decided  to  impose  a 
surcharge  for  the  night  cycle  operations. 
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Cash  concentration  debits  are  generally 
time  critical  since  concentration  banks 
are  not  normally  advised  of  deposits  at 
regional  depository  institutions  until  late 
in  the  day.  Further,  because  of  the 
relatively  high  average  value  of  cash 
concentration  debits,  the  reliability  of 
the  ACH  mechanism  is  of  importance  to 
originators  of  these  debits.  The  night 
cycle  also  provides  originators  of  cash 
concentration  debits  better  deposit 
deadlines  and  better  turnaround  times 
than  are  provided  by  day  cycle 
operations.  As  experience  with  the  night 
cycle  operations  is  gained,  the 
operational  necessity  of  restricting  night 
cycle  operations  to  cash  concentration 
debits  may  be  eliminated. 

The  new  fee  schedule  for  the  Federal 
Reserve's  ACH  service  is  as  follows: 

Day  Cycle 


Cents 


(ntra-ACH: 

Det>its  Onginated 

Credits  Received  . 
Inler-ACH 

Debits  Originated  . 

Credits  Received  , 
New  Yor1<  Intra-ACH: 

Debits  Onginated  . 

Credits  Received- . 
New  York  Inter-ACH 

Debits  Onginated.. 

Credits  Received... 


40 


35 
5-6 


1  0 
20 


25 
35 


Night  Cycle  Surcharge 


Intra-  and  Inter-ACH  Debits  Onginated 

New  York  Intra-  and  Inter-ACH  Debits  Onginated 


Cents 


50 
50 


This  fee  schedule  will  be  effective 
December  30.  1982.  Any  comments 
regarding  the  fee  schedule  should  be 
forwarded  to  your  local  Federal  Reserve 

office. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  Sy.stem,  .November  19.  1982. 
William  W.  Wiles. 

Secrf  tary  of  the  Board. 

ilK  Dm:   B2-:i236B  Filed  11-24-82  B45  ami 
BILLING  CODE  6210-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  ttie  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 


consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


Transaction 


(11  Fiat  S-p  A  s  proposed  acquisrtx)n  of  all 

voting  securittps  ol  Impregito  Internation- 
al (U  S.A  ).  Inc 

(21  Interdec  (USA),  inc  s  proposed  acqui- 
sition ol  certain  assets  of  Miiimastef 
Onyx  Division  ol  Kewanee  Industnes-  Inc 

(3}  Carl  C  icatin  s  proposed  acquisition  o* 
certain  voting  securities  o<  Dan  River   Inc 

(4)  Crar>e  Associates  proposed  acquisition 
ol  cenain  voting  securities  ot  Dan  R-ve- 
Inc 

151  CCI  Associates  proposed  acquisition 
of  certain  voting  secunttes  ol  Dan  River, 
Inc 

(6)  Northwest  Energy  Company's  proposed 
acquisition  of  all  voting  securities  ol 
Cities  Service  Gas  Company 

(^1  Seaboard  Corporations  p'oposed  ac- 
guisition  of  certain  assets  of  TSC  Inous 
tries.  Inc 

(8)  Roben  J  Wiiano  s  propcised  acquisition 
of  certain  assets  of  Milimasler  Onyx  Ovi- 
sion  of  Kewanee  industries   Inc 

(9)  Adventisl  Health  System  North  Inc.'s 
proposed  acquisition  of  all  assets  ol 
Glendale  Heights  Community  Hospital. 


Waiting  penod 
ierm*nalt<j 
effectwe 


Nov.  10.  1982. 


Do 


Do 


Do. 


Do. 


Do 


Do. 


Do, 


Nov   12.  1982. 


For  further  information  contact: 
Patricia  A.  Foster,  Compliance 
Specialist,  Premerger  .Notification 
Office.  Bureau  of  Competition,  Room 
301,  Federal  Trade  Commission. 
Washington,  D.C.  20580.  (202)  52.3-3894. 

By  direction  of  the  Commission. 
Carol  M.  Thomas. 

Secretarv. 


Tiansaction 


WMBinparlod 
eflective 


(1)  Beneficial  Corporations  proposed  ac-  '  Nov  5   198? 
quisttion   of   certain   voting   secuniies   ol 
IntraWest  Finanaal  Corporation 

(21  Tosco  Corporations  proposed  acquisi      Now   4    1982 
tion  of  all  voting  securities  of  AZL   Re 
sources,  Inc 

(31   Tosco  Corporation  s  proposed   acquis  [Do. 

tion  of  certain  voting  secunties  of  AZL 
Resoorces,  Irx; 

(4)   Gull  &   Western   Industnes.   Inc  s  pro-  !  Nov   8.  19B2, 
posed  acquistion  of  certain  voting  secun- 
ties of  Hammermill  Paper  C.ompany  ! 

(51   Royal   Insurance   PLCs   proposed   ac-  Do. 

quistion  of  all  voting  secunties  ol  Milba-ik 
Mutual  Insurance  Company  , 


Transaction 


I   WaMmg  penod 
I       lefmnaleo 


i6i    Combineo    International    Ckyporsnon's 

P':rp<:'seo  acquisiiKxi  ol  all  voting  secun 
lies  ol  Rollins  Bufdicti  Munie-  Company 


Nov.  9.  1982 


For  further  information  contact: 
Patricia  A.  Foster.  Compliance 
SptKiialist.  Premerger  .Notification 
Office.  Bureau  of  Competition.  Room 
301.  Federal  Trade  Commission. 
Washington.  DC.  20580.  (202)  523-3894. 

By  direction  of  the  Commission. 
Carol  M.  Thomas, 
Secretary. 


(1)  Henry  J.  Blocks  proposed  acquoibon  ot    Oct  28.  1982 
all  voting  securities  ol  Queen  Guy  Sav- 
ings and  Loan  Assooclxxv 

(2)  HeatthWesi  Foundabon's  proposed  ac-  Do 
quisition  ol  all  assets  ol  La  Paima  Me(k- 
cal  Developnieni 

(3)  Thomas  E  Neva  and  Samuei  A  Nevis'  Do 
proposed  acquisition  ot  all  voang  aeon- 
lies  of  Paolic  International  Rica  Mils,  mc 

<4)  Jones  imemational  Lid  s  proposed  ac-  Do 

qusrtion  of  certam  assets  ol  Oak  Indus- 
tries. Inc 

(51  Western  Unon  Ckyporation's  proposed  Do 

acquisitjon  ol  all  vohng  secunties  ol  E  F 
Johnson  Company. 

(61  urvted  Tatocommunicaliona,  Inc's  pro-  Oo 

posed  acqusibon  ol  all  voting  secunties 
ol  Aero-Flow  Dynamics,  Iftc. 

(7)  Northwestern  Mutual  Uis  Insurance  Do 
Company's  proposed  acqusibon  ol  an 
assets  ol  The  Standard  ol  Amenca  Fi- 
nancial Coiporabon  and  al  vobng  securv 
ties  ol  Standwd  ol  Amenca  Lite  Insur- 
ance Company 

(8)  MacfieM  Textuiing.  Inc 's  proposed  ac-  Oo 
quisibon  ol  at  vobng  secunties  ol  E.  T 
Holdwig.  Inc. 

(9)  Conbol   Ctata   Corporabon's  proposed  Do 
acquoibon  ol  aN  vobng  aecunbes  ol  Cen- 
tral Savings  Assooabon.                             I 

(10)  Corporate    Prtjperty    Investor's    pro-  !  Oct  29,  1982. 
posed  acqusibon  of  all  assets  ol  Aurora 
Mall  Associates. 

(111  Masco  Corporabon's  proposed  aoqusi-    Nov  2,  1982 
tion  ol  all  vobng  securWes  ol  Marvel 
Metal  Products  Company. 


For  further  information  contact: 
Patricia  A.  Foster.  Compliance 
Specialist,  Premerger  Notification 
Office.  Bureau  of  Competition,  Room 
301,  Federal  Trade  Commission, 
Washington,  DC.  20580,  (202)  523-3894. 

By  direction  of  the  Commission. 
Carol  M.  Thomas, 

Svcretary. 


''ansacTion 

WMng  penod 
tacmruted 
■Decbve 

(1)   Transamenca   Corporabon's   propoaad 

acquisition  of  voting  securities  ol  i^ied  S 
James  &  Company   Iric 

Nov  15. 19e^ 
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For  further  information  contact: 
Patricia  A.  Foster,  Compliance 
Specialist,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
301.  Federal  Trade  Commission, 
Washington,  D.C.  20380.  (202)  523-3894. 

By  direction  of  the  Commission. 
Carol  M.  Thomas. 
Secretary. 

|FR  Doc.  82-32376  Filed  11-24-82;  8:45  dm| 
BILUNG  CODE  (750-0 1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  | 

Office  of  Human  Development 
Services 

Federal  Allotments  to  States  for  Social 
Services  Expenditures  Pursuant  to  the 
Title  XX— Social  Services  Blocic  Grant 
Act;  Promulgation  for  Fiscal  Year  1984 

agency:  Office  of  Program  Coordination 
and  Review,  Office  of  Human 
Development  Services.  HHS. 
action:  Notification  of  Allocation  of 
Title  XX — Social  Services  Block  Grant 
Allotments  for  Fiscal  Year  1984. 

summary:  This  issuance  sets  forth  the 
individual  allotments  to  States  for  Fiscal 
Year  1984  pursuant  to  Title  XX  of  the 
Social  Security  Act.  as  amended.  The 
allotments  to  the  Statea  published 
herein  are  based  upon  the  authorization 
set  forth  in  Section  2003  of  the  Act  and 
are  contingent  upon  congressional 
appropriations  actions  for  the  fiscal 
year.  If  the  Congress  enacts  and  the 
President  approves  an  amount  different 
from  the  authorization,  the  allotments 
would  be  adjusted  proportionately. 
FOR  FURTHER  INFORMATION  CONTACT: 
HDS  Regional  Administrators. 
SUPPLEMENTARY  INFORMATION:  Section 
2003  of  the  Social  Security  Act 
authorizes  $2.5  billion  for  Fiscal  Year 
1984  and  provides  that  it  be  allocated  as 
follows: 

(1)  Puerto  Rico.  Guam,  the  Virgin 
Islands,  and  the  Northern  Mariana 
Islands  each  receive  an  amount  which 
bears  the  same  ratio  to  $2.5  billion  as  its 
allocation  for  Fiscal  Year  1981  bore  to 
$2.9  billion; 

(2)  The  remainder  of  the  $2.5  billion  is 
allotted  to  each  State  in  the  same 
proportion  as  that  State's  population  is 
to  the  population  of  all  States,  based 
upon  the  most  recent  data  available 
from  the  Department  of  Commerce. 

For  Fiscal  Year  1984,  the  allotments 
are  based  upon  the  Bureau  of  the 
Census  population  statistics  contained 
in  its  publication  "Current  Population 
Reports"  (Series  P-25,  No.  913,  issued 
May  1982),  which  is  the  most  recent 


satisfactory  data  available  from  the 

Department  of  Commerce  at  this  time  as 

to  the  population  of  each  State  and  of  all 

States. 

EFFECTIVE  DATE:  These  allotments  shall 

be  effective  October  1, 1983. 

FY  1984  FEDERAL  ALLOTMENTS  TO 
STATES  FOR  SOCIAL  SERVICES— TITLE 
XX  BLOCK  GRANTS 

Block  grants 

Total - $2,500,000,000 

Alabama 42.466,932 

Alaska „ _ 4,466,780 

Arizona....- - 30,291,705 

Arkansas 24.892,539 

California 262,325,733 

Colorado 32,145,636 

Connecticut 33,977.883 

Delaware 6.483.336 

Distnct  of  Columbia 6.841,112 

Florida — 110,401,014 

Georgia - 60,431.627 

Guam 431,034 

Hawaii 10,635,706 

Idaho „ -.„ 10,397,189 

Illinois — 124,267,547 

Indiana 59.282,407 

Iowa » 31.430,084 

Kansas..™ - 25,835.767 

Kentucky - 39,702,299 

Louisiana 46,706.037 

Maine ~ 12.283,644 

Maryland „ 46.218,160 

Massachusetts 62,589,125 

Michigan „ 99,786,991 

Minnesota 44,385,913 

Mississippi 27,440,339 

Missouri ^ 53.568,832 

Montana _ 8,597,467 

Nebraska 17,097,358 

Nevada 9,161,235 

New  Hampshire 10,147,830 

New  lersey „ 80.271,934 

New  Mexico ^ 14,397,775 

New  York 190,835,574 

North  Carolina 64,540.630 

North  Dakota 7,133,838 

.Northern  .Marianas...., - - - 86,207 

Ohio 116,884,349 

Oklahoma 33,609,265 

Oregon 28.741.342 

Pennsylvania 128,701,801 

Puerto  Rico 12,931.034 

Rhode  Island 10,332,139 

South  Carolina 34,335,659 

South  Dakota „ 7,437,405 

Tennessee -..- 50,001,913 

Texas ™ 160,068,517 

Utah 16,457,698 

Vermont -«. ~....~ 5,594,316 

Virgin  Islands 431,034 

Virginia _ „ 58,870,422 

Washington 45,719,442 

West  Virginia 21,162,995 

Wisconsin „ 51,411,334 

Wyoming 5,334,116 


Dated:  November  19, 1982. 
Michio  Suzuici, 

Acting  Director,  Office  of  Program 
Coordination  and  Review. 

Approved:  November  19, 1982. 
Dorcas  R.  Hardy, 

Assistant  Secretary  for  Human  Development 
Services. 

|KR  Doc-  S2^2Aa  Filed  11-24-82:  ft45  am) 
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Office  Of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  iManagement  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C.  Ch. 
35).  The  following  are  those  packages 
submitted  to  0MB  since  the  list  was  last 
published  on  November  19. 

Social  Security  Administration 

Subject:  Quality  Control  in  Aid  to 
Families  with  Dependent  Children 
(AFDC)  and  Quality  Control  in  Adult 
Programs  (Non-integrated  forms)  (SSA- 
4341/4342  (4-78))— Extension 

Respondents:  Individuals  or 
households 

Subject:  Statement  Regarding  Support 
Contributions  to  Dependent  Parents  and 
Others  Applying  for  Social  Security 
Benefits  (SSA-1783  (1-83)}— Revision 

Respondents:  Individuals 

Subject:  Applications  for  Benefits 
Under  the  Federal  Mine  Safety  and 
Health  Act  of  1977.  as  Amended 
(Widows  Claim,  Child's  Claim. 
Dependent  Claim)  (SSA-47,  48,  49  (10- 
80)) — Revisions 

Respondents:  Individuals 

0MB  Desk  Officer:  Milo  Sunderhauf 

Health  Care  Financing  Administration 

Subject:  Inpatient  Hospital  and 
Skilled  Nursing  Facility  Admission  and 
Billing  Form  (HCFA-1453)— Revision 

Respondents:  Hospitals  and  skilled 
nursing  facilities  which  participate  in 
Medicare 

Subject:  Section  4440:  State  Medicaid 
Manual  Revision:  Home  and  Community 
Based  Services  Model  Waiver  Request 
(HCFA-382)— New 

Respondents:  State  Medicaid  agencies 

OMB  Desk  Officer:  Fay  S.  ludicello. 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-6511. 
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Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  both  the  HHS  Reports 
Clearance  Officer  and  the  appropriate 
0MB  Desk  Officer  designated  above  at 
the  following  addresses: 
J.  J.  Stmad,  HHS  Reports  Clearance 

Officer,  Hubert  H.  Humphrey  Building. 

Room  524-F,  Washington,  D.C.  20201 
OMB  Reports  Management  Branch,  New 

Executive  Officer  Building,  Room 

3208,  Washington,  D.C.  20503,  ATTN; 

(name  of  OMB  Desk  Officer). 

Dated:  .November  19,  1982. 

Dale  W.  Sopper, 

Assistant  Secretary  for  Management  and 
Budget. 

|FR  Doc  82-32288  Filed  11-24-82.  8  4S  am) 
BILLING  CODE  41SO-04-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Administration 

I  Docket  No.  D-82-685] 

Designating  Order  of  Succession 

agency:  Office  of  the  Assistant 
Secretary  for  Administration,  HUD. 
action:  Designation  of  Order  of 
Succession. 

summary:  This  designation  lists  the 
order  of  officials  to  serve  as  Acting 
Assistant  Secretary  for  Administration 
during  any  absence,  disability,  or 
vacancy  in  the  position  of  the  Assistant 
Secretary  for  Administration. 
EFFECTIVE  DATE:  November  12, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Eisemann,  Chief,  Organization 
and  Management  Analysis  Branch. 
Management  Systems  and  Organization 
Division,  Office  of  Organization  and 
Management  Information,  Office  of 
Administration,  Department  of  Housing 
and  Urban  Development,  451  7th  Street 
S.W.,  Washington,  D.C.  20410,  (202)  426- 
1891.  This  is  not  a  toll  free  number. 

Designation:  During  any  period  when. 
by  reason  of  absence,  disability,  or 
vacancy  in  office,  the  Assistant 
Secretary  for  Administration  is  not 
available  to  exercise  the  powers  and 
perform  the  duties  of  the  Assistant 
Secretary,  appointees  to  the  positions 
listed  below  are  authorized  to  act  as 
Assistant  Secretary  and  exercise  all  the 
powers,  functions,  and  duties  assigned 
to  or  vested  in  the  Assistant  Secretary. 
However,  no  official  shall  act  as 
Assistant  Secretary  until  all  of  the 
appointees  listed  before  such  official's 


title  in  this  designation  are  unable  to  act 
by  reason  of  absence,  disability,  or 
vacancy  in  office. 

1.  Deputy  Assistant  Secretary  for 
Administration 

2.  Director.  Office  of  Budget 

3.  Director,  Office  of  Finance  and 
Accounting 

4.  Director,  Office  of  Information 
Policies  and  Systems 

5.  Director.  Office  of  Personnel 

6.  Director.  Office  of  Procurement  and 
Contracts 

7.  Director.  Office  of  Administrative 
Services 

8.  Director.  Office  of  Training 
In  the  event  of  a  civil  defense 

emergency  declared  or  proclaimed  by 
the  President  or  by  Concurrent 
Resolution  of  the  Congress  in 
accordance  with  Section  301  of  the 
Federal  Civil  Defense  Act  of  1950  (64 
Stat.  1251,  12  U.S.C.  App.  2291)  and  none 
of  the  officials  named  above  is  able  to 
act.  appointees  to  the  positions  listed 
below  are  authorized  to  act  as  Assistant 
Secretary  and  exercise  all  powers, 
functions,  and  duties  assigned  to  or 
\  psted  in  the  Assistant  Secretary. 
However,  no  official  shall  act  as 
Assistant  Secretary  until  all  of  the 
appointees  listed  before  such  official's 
title  in  this  designation  are  unable  to  act 
by  reason  of  absence,  disability,  or 
vacancy  in  office. 

1.  Deputy  Director.  Office  of  Budget 

2.  Deputy  Director.  Office  of  Finance 
and  Accounting 

3.  Deputy  Director.  Office  of 
Information  Policies  and  Systems 

4.  Deputy  Director,  Office  of  Personnel 

5.  Deputy  Director.  Office  of 
Procurement  and  Contracts.. 

6.  Deputy  Director.  Office  of 
Administrative  Ser\  ices 

(Executive  Order  11274.  31  FR  .5243.  3  CFR; 
Sec.  "[d|  of  the  Department  of  Housing  and 
l-'rljan  Development  Act.  42  U.S.C.  3535(d): 
Executive  Order  11490.  34  FR  17567) 

Dated:  November  12.  1982. 
Judith  L.  Tardy. 
Acsislant  Seurelaty  for  Administration. 

|FR  Doc.  B2-3:4.13  Filed  11-24-62:  8;45  uin| 
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Office  of  the  Secretary 
[Docket  No.  D-82-688] 

New  York  Regional  Office;  Designation 
of  Order  of  Succession 

agency:  Department  of  Housing  «< 

Urban  Development. 

ACTION:  Designation  of  order  of 

succession. 

SUMMARY:  Updates  the  designation  of 
officials  who  may  serve  during  the 


absence,  disability,  or  vacancy  in  the 
position  of  the  Regional  Administrator. 
EFFECTIVE  DATE;  This  designation  is 
effective  October  28.  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Leonard  Feller.  Director. 
Management  and  Budget  Division, 
Office  of  Regional  Administration,  .New 
York  Regional  Office.  Department  of 
Housing  and  Urban  Development.  26 
Federal  Plaza.  N.Y..  NY.  10278,  (264- 
4078)  (This  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Designation 

Each  of  the  officials  appointed  to  the 
following  positions,  and  the  official 
named  below,  are  designated  to  serve  as 
Actmg  Regional  Administrator  during 
the  absence,  disability,  or  vacancy  in 
the  position  of  the  Regional 
Administrator  with  all  the  powers, 
functions,  and  duties  redelegated  or 
assigned  to  the  Regional  Administrator. 
Provided,  that  no  official  is  authorized 
to  serve  as  Acting  Regional 
Administrator  unless  all  preceding  listed 
officials  m  this  designation  are 
unavailable  to  act  by  reason  of  absence, 
disability,  or  vacancy  in  the  position: 

1.  Deputy  Regional  Administrator. 

2.  George  M.  Beaton. 

3.  The  Director,  Office  of  Regional 
Administration. 

4.  Regional  Counsel. 

5.  Regional  Director  of  Program 
Coordination. 

6.  The  Director.  Office  of  Regional 
Housing. 

7.  The  Director,  Office  of  Community 
Planning  and  Development. 

8.  The  Director,  Office  of  Fair  Housing 
and  Equal  Opportunity. 

This  designation  supersedes  the 
designation  effective  April  4, 1982. 

(Delegation  of  Authority  by  the  Secretary 
effective  October  1. 1970.  36  FR  3389, 

February  23.  1971) 

Joseph  D.  Monticciolo, 

Regiono/  Administrator.  Region  II. 

|FR  Doc  82-32440  Filed  11-24-82:  8:4S  dn| 
BtLUNQ  COOE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

ICA  10936J 

California;  Sale  of  Public  Lands  In 
Amador  County.  Calif.;  Realty  Action; 
Sale  Cancelled 

The  Notice  of  ReaJty  Action  published 
in  the  Federal  Register  on  Thursday 
October  21.  1982.  at  pages  4t)891^6892. 
is  hereby  cancelled.  The  following 


53504 


Federal  Register  /  Vol.  47,  No.  228  /  Friday,  November  26.  1982  /  Notices 


described  lands  were  to  be  sold  on 
December  20, 1982: 

Mount  Diablo  Meridian,  California 

T  6  .N.,  R.  12  E., 

Sec.  3.  Tract  52A,  Tract  52B,  Tract  52C,  and 
Tract  52D; 
Containing  8.06  acre*. 

Dated:  November  19, 1982. 
Eleanor  K.  Wilkinson. 

Chief.  Lands  and Locatable  Minerals  Section 
Branch  of  Lands  and  l^werals  Operations. 

|FK  Doc  82-J235S  Filed  11-24-82:  8-45  im\ 
BILLING  COOC  4310-«*-*l 

(NM  527861 

New  Mexico;  Coal  Lease  Offering 

November  19,  1982. 

U.S.  Department  of  the  Interior. 
Bureau  of  Land  Management  (BLM). 
New  Mexico  State  Office,  P.O.  Box  1449, 
Santa  Fe,  New  Mexico  87501. 

Notice  is  hereby  given  that  certain 
coal  resources  in  the  tract  described 
below  in  McKinley  County.  New 
Mexica  will  be  offered  for  competitive 
lease  by  sealed  bid  in  accordance  with 
the  provisions  of  the  Minerals  Lands 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  181  et  seq.)  The  tract  will  be 
leased  to  the  qualified  bidder  of  the 
highest  cash  amount,  provided  that  the 
high  bid  for  the  tract  equals  or  exceeds 
the  fair  market  value  of  the  tract  as 
determined  by  the  authorized  officer 
after  the  sale.  The  minimum  bid  for  the 
tract  is  $100.00  per  acre,  or  fraction 
thereof.  No  bid  that  is  less  than  SlOO.OO 
per  acre,  or  fraction  thereof,  will  be 
considered. 

If  identical  high  sealed  bids  are 
received,  the  tying  high  bidders  will  be 
asked  to  submit  follow-up  sealed  bids 
until  a  single  high  bid  is  received.  All 
tie-breaking  sealed  bids  must  be 
submitted  within  5  minutes  following  the 
authorized  officer's  announcement  at 
the  sale  that  identical  high  bids  have 
been  received. 

This  proposed  lease  sale  is  a  result  of 
an  emergency  coal  lease  application 
(NM  52786)  filed  by  Carbon  Coal 
Company  in  accordance  with  43  Code  of 
Federal  Regulations  (CFR)  3425.1-4. 
The  sale  will  be  held  at  10:00  a.m., 
local  time,  December  14, 1982.  in  Room 
1009,  Conference  Room,  Bureau  of  Land 
Management  on  the  first  floor  of  the 
Joseph  M.  Montoya  Federal  Building  and 
U.S.  Post  Office,  located  on  South 
Federal  Place,  Santa  Fe.  New  Mexico. 

All  sealed  bids  must  be  submitted  on 
or  before  10:00  a.m.,  local  time, 
December  14. 1982,  to  the  Cashier.  Room 
3031.  Bureau  of  Land  Management.  New 
Mexico  State  Office,  on  the  third  floor  of 
the  Joseph  M.  Montoya  Federal  Building 


and  U.S.  Post  Office,  at  the  address 
shown  above.  Bids  received  after  10:00 
a.m.,  December  14,  1982,  will  not  be 
considered. 

Coal  Offered:  The  coal  resource  to  be 
offered  consists  of  all  the  recoverable 
coal  in  the  Gibson  Coal  Member  of  the 
Crevasse  Canyon  Formation,  minable  by 
surface  methods,'  in  the  following 
described  land,  located  in  McKinley 
County,  New  Mexico,  approximately  6 
miles  northwest  of  the  town  of  Gallup: 

T  15  No..  R.  19  W.,  N'MPM.  New  Mexico 

Sec.  4:  Lotsl  and  2.  Si^NES 
Containing  160.29  acres. 

The  estimated  total  recoverable 
strippable  reserves  are  483.000  tons  and 
are  contained  within  ten  coal  beds.  The 
average  quality  of  the  coal  beds  is  as 
follows  (as  received):  10.252  Btu  per 
pound,  0.58  percent  sulfur  and  12.55 
percent  ash.  The  average  thickness  of 
the  individual  coal  beds  ranges  from  1.3 
to  3  3  feet  and  the  area  underlain  by 
surface  minable  coal  is  approximately 
24.2  acres. 

Rental  and  Royalty:  A  lease  issued  as 
a  result  of  this  offering  wrill  provide  for 
payment  of  an  annual  rental  of  $3.00  per 
acre,  or  fraction  thereof,  and  a  royalty 
payable  to  the  United  States  of  12.5 
percent  of  the  value  of  the  coal  shall  be 
determined  in  accordance  with  30  CFR 
211.63. 

Notice  of  Availability:  Bidding 
instructions  are  included  in  the  Detailed 
Statement  of  the  Lease  Sale.  A  copy  of 
the  Statement  and  of  the  proposed  coal 
lease  are  available  at  the  BLM  New 
Mexico  State  Office,  Room  3031,  at  the 
address  given  above.  All  case  file 
documents  and  written  comments 
submitted  by  the  public  on  Fair  Market 
Value  or  royalty  rates,  except  those 
portions  identified  as  propnetary  by  the 
commentor  and  meeting  exemptions 
stated  in  the  Freedom  of  Information 
Act,  are  also  available  for  public 
inspection  at  the  aforementioned  Room 
3031,  BLM  New  Mexico  State  Office  in 
Santa  Fe.  New  Mexico. 

Monte  G.  Jordan. 

Associate  State  Director. 

|FR  Doc  82-32348  Filed  11-24-82;  8:45  am) 
BILUNG  CODE  4310-S4-II 


[NM  50410  OKI 

New  Mexico;  Coal  Lease  Offering 

U.S.  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM), 
New  Mexico  State  Office,  P.O.  Box  1449. 
Santa  Fe,  New  Mexico  87501. 

Notice  is  hereby  given  that  certain 
coal  resources  in  the  tract  described 


below  in  LeFlore  County.  Oklahoma. 
will  be  offered  for  competitive  lease  by 
sealed  bid  in  accordance  with  the 
provisions  of  the  Minerals  Lands 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  181  et  seq.).  The  tract  will  be 
leased  to  the  qualified  bidder  of  the 
highest  cash  amount,  provided  that  the 
high  bid  for  the  tract  equals  or  exceeds 
the  fair  market  value  of  the  tract  as 
determined  by  the  authorized  officer 
after  the  sale.  The  minimum  bid  for  the 
tract  is  $100.00  per  acre,  or  fraction 
thereof.  No  bid  that  is  less  than  $100.00 
per  acre,  or  fraction  thereof,  will  be 
considered. 

If  identical  high  sealed  bids  are 
received,  the  tying  high  bidders  will  be 
asked  to  submit  followup  sealed  bids 
until  a  single  high  bid  is  received.  All 
tie-breaking  sealed  bids  must  be 
submitted  within  5  minutes  following  the 
authorized  officer's  announcement  at 
the  sale  that  identical  high  bids  have 
been  received. 

The  Bureau  of  Land  Management 
cancelled  the  Oklahoma  Subregion  of  _^ 
the  Western  Interior  Coal  Production 
Region  and  designated  federal  coal 
reserves  in  Oklahoma  open  to  lease  by 
application  in  accordance  with  43  Code 
of  Federal  Regulations  (CFR)  3425.1-5 
Federal  Register.  Vol.  46  No.  157,  pp. 
41218-41219,  August  14, 1981).  This 
proposed  lease  sale  is  a  result  of  such 
an  application  (NM  50410  OK],  filed  by 
HFCO  Incorporated. 

The  sale  will  be  held  at  10:00  a.m. 
local  time.  December  14, 1982.  in  Room 
1009,  Conference  Room,  Bureau  of  Land 
Management,  on  the  first  floor  of  the 
Joseph  M.  Montoya  Federal  Building  and 
U.S.  Post  Office,  located  on  South 
Federal  Place,  Santa,  Fe,  New  Mexico. 
All  sealed  bids  must  be  submitted  on 
or  before  10:00  a.m.,  local  time, 
December  14, 1982,  to  the  Cashier.  Room 
3031,  Bureau  of  Land  Management,  New 
Mexico  State  Office,  on  the  third  floor  of 
the  Joseph  M.  Montoya  Federal  Building 
and  U.S.  Post  Office,  at  the  address 
shown  above.  Bids  received  after  10:00 
a.m.,  December  14. 1982.  will  not  be 
considered. 

Coal  Offered:  The  coal  resource  to  be 
offered  consists  of  all  the  recoverable 
coal,  minable  by  surface  methods,  in  the 
following  described  land,  located  in 
LeFlore  County,  Oklahoma.  7  miles 
northwest  of  the  town  of  Spiro  and  1 
mile  southwest  of  the  community  of 
Tucker 

T.  9  N..  24  E.,  Indian  Meridian,  Oklahoma 
Sec.  3:  Lot  1  (NE»SNE)i),  SWHNEJi, 
NWy.SEtiNEn,  NWrHNWJiSEJi 
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Excluding  therefrom  the  area  within 
100  feet  of  either  side  of  Cache  Creek, 
covering  approximately  1.5  acres. 
The  area  to  be  leased  contains 
approxiniately  98.29  acres  and  the 
estimated  total  recoverable  strippable 
reserves  are  89,800  tons. 

The  proposed  lease  area  is  underlain 
by  the  Cameron  Sandstone  Member  and 
shale  member  of  the  McAlester 
Formation,  Des  Moines  Series, 
Pennsylvania  System.  The  Stigler  coal 
bed  occurs  near  the  base  of  the  shale 
member,  averages  1.3  feet  thick  and  lies 
at  strippable  depths  of  less  than  70  feet 
over  approximately  48  acres  on  the 
proposed  lease  area.  The  Stigler  coal  is 
low  to  medium  volatile  bituminous  and 
averages  (as  received)  13,000  Btu  per 
pound,  2  percent  sulfur  and  6  to  12 
percent  ash. 

Qualified  Surface  Owners:  The 
surface  of  the  land  to  be  offered  in  this 
coal  lease  sale  is  owned  by  qualified 
surface  owners  as  defined  in  Section  714 
of  the  Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  of  1977  and 
43  CFR  3400.0  0-5(gg).  The  surface 
owners  have  consented  to  the  surface 
mining  of  this  land  under  transferrable 
consent  agreements  entered  into,  as 
lessors,  with  HFCO  Inc.,  the  applicant  of 
this  competitive  sale,  as  lessee.  The 
transferrable  consent  agreements  satisfy 
the  surface  owner  requirements  of 
SMCRA  and  43  CFR  3427.  As  one  of  the 
terms  and  conditions,  the  lessee  under 
the  agreement  has  agreed  to  pay  the 
surface  owners  $2,500  per  acre  as 
surface  damages  for  all  of  their  land 
permitted  and  bonded  for  the  mining 
operation. 

Rental  and  Royalty:  A  lease  issued  as 
a  result  of  this  offering  will  provide  for 
payment  of  an  annual  rental  of  $3.00  per 
acre,  or  fraction  thereof,  and  a  royalty 
payable  to  the  United  States  of  12.5 
percent  of  the  value  of  the  coal  mined  by 
surface  mining  methods.  The  value  of 
the  coal  shall  be  determined  in 
accordance  with  30  CFR  211.63. 

Under  the  provisions  of  43  CFR 
3473.3-2(d),  the  Department  of  the 
Interior  may,  after  lease  issuance, 
consider  an  application  for  a  royalty 
reduction.  A  royalty  reduction  may  be 
granted  under  the  regulations  if  it  is 
determined  necessary  in  order  to 
promote  development  or  if  the  lease 
cannot  be  successfully  operated  under 
its  terms.  The  Department  does  not 
guarantee  that  any  application  for  a 
royalty  reduction  will  be  approved. 

Notice  of  Availability:  Bidding 
instructions  are  included  in  the  Detailed 
Statement  of  the  Lease  Sale.  A  copy  of 
the  Statement  and  of  the  proposed  coal 
lease  are  available  at  the  BLM  New 


Mexico  State  Office,  Room  3031,  at  the 
address  given  above  and  at  the  BLM 
Oklahoma  Resource  Area  Office.  Alfred 
P.  Murrah  Federal  Building,  Room  548, 
200  N.W.  Fifth  Street,  Oklahoma  City, 
Oklahoma  73102.  All  case  file 
documents  and  written  comments 
submitted  by  the  public  on  Fair  Market 
Value  or  royalty  rates,  except  those 
portions  identified  as  proprietary  by  the 
commentor  and  meeting  exemptions 
stated  in  the  Freedom  of  Information 
Act,  are  also  available  for  public 
inspection  at  the  aforementioned  Room 
3031.  BLM  New  Mexico  State  Office  in 
Santa  Fe,  New  Mexico. 
Monte  G.  |ordan, 
Associatp  Sic'i^  Director. 

|FR  Dot  H;  .i.:,,^'.  Vui-A  n-24-82:  8:45  am| 
BIUING  CODE  4310-S4-4I 


(SAC  075323] 

California;  Termination  of  Proposed 
Withdrawal  and  Reservation  of  Land 

November  17.  1982. 

Notice  of  Bureau  of  Reclamation.  U.S. 
Department  of  the  Interior,  application 
SAC  075323  for  withdrawal  and 
reservation  of  the  following  described 
land  lying  within  the  Shasta  Trinity 
National  Recreation  Area  from  the 
mining  laws  (30  U.S.C.  Ch.  2).  for 
construction  of  Trinity  reservoir  and 
road  in  connection  with  the  Central 
Valley  Project  was  published  as  FR  Doc. 
63^052  on  page  3787  oj  the  issue  of 
April  18,  1963,  and  republished  as  FR 
Doc.  78-9839  on  pages  15502  and  15503 
of  the  issue  of  April  13,  1978.  The 
applicant  has  withdrawn  its  application 
in  its  entirety. 

Mount  Diablo  Meridian 

T.  33N..  R.  8  W.. 

Sec.  18,  E)i.^■E^4NF.^.. 
The  area  described  aggreg:ites  20  acres  in 
Trinity  County,  California. 

Therefore,  pursuant  to  the  regulations 
contained  in  43  CP'R  2310.2-1,  these 
lands  shall  immediately  be  relieved  of 
the  segregative  effect  of  the  above 
mentioned  application. 
Walter  F.  Holmes, 

Chief.  Branch  of  Lands  and  Mineral!; 
Operations. 

|FR  Doc  82-3235,S  Filed  1K.:4-(C  8  4,')  am| 
BILLING  CODE  4310-84-M 


number  1-5524.  for  withdrawal  and 
reservation  of  lands  was  published  as 
FR  Doc.  No.  72-12325  on  page  15944  of 
the  issue  for  August  8.  1972.  The 
applicant  agency  has  cancelled  its 
apphcation  insofar  as  it  involved  tht- 
lands  described  below.  Therefore, 
pursuant  to  the  regulations  contained  in 
43  CFR,  Subpart  2091.  such  lands  will  he 
at  10:00  a.m.  on  December  27.  19H2 
relieved  of  the  segregative  effect  of  the 
Hl:)o\e-mentioned  application. 

The  lands  involved  in  this  notice  of 
termination  are; 

Boise  National  Forest 

Lowman  Rfscrcich  Natural  Area — Boise 
Meridian 

T.  8  .N..  R.  7  E.. 

Sec.  2,  VJ)i  of  lot  4.  .NWK.SWJiNWK,; 
Sec.  3,  lots  1,2,3,  E)i  of  lot  4.  S)^NE)i, 

^fE)',SW)iNW)i,  SE)iNW)i.  NE)iSW)i, 

N)4N)iSE)i. 
T.  9  N.,  R.  7  E.. 
Sec.  34.  W)iSWK,NE)i,  SE>4SW)4NE)4. 

S)4NWy.NW«,  S)4NWK,  EtiWI^SWJJ. 

E)iSWy,,  W)4NE)SSE>4,  W)4SE)S, 

SE)'4SE)i. 

The  areas  described  total  770.86  acres. 

Bear  Creek  Research  Natuarl  Area — Boise 
Meridian 

T.  10  N.,  R.  10  E., 
Sec.  24,  SK.NEK.SWy.,  NE)iSWK4SW)4. 

S)^SW)iSW)i.  SEK.SWy*.  WJiNEtlSEy,. 

WJbSEy,,  SE>iSEy.; 
Sec.  25,  N)^,  NEJiSW);,  N)SNW)iSW)i. 

W)SNE)iSEy4,  NWKSE«: 
Sec,  26.  NEHNEJiNE);,  SiiNEJiNEU. 

EJiSEJiNEJJ.  N)4NWK4SEy4NE)i, 

SEiiNWJiSEKNEK,  NEK4SW)'4SEK4NEy4. 

S)iSWy4SE)',NEK4,  NEKNEtiSE)^, 

EJiNWJiNEJiSE);. 
The  areas  described  aggregate  1.520.86  acres 
in  Boise  County. 
William  E.  Ireland, 
Acting  Chief  Branch  of  LfrM Operations. 

(FR  Doc.  82-32350  Filed  11-24-82.  8.45  rnn) 
BILLING  CODE   4310-84-11 


(Serial  No.  1-55241 

Idaho;  Termination  of  Proposed 
Withdrawal  and  Reservation  of  Lands 

November  18.  1982. 
Notice  of  an  application,  serial 


Relocation  of  Idaho  State  Office, 
Boise,  Idaho;  Correction 

This  document  corrects  the  mailing 

address  contained  in  the  notice 
published  .N'ovember  12,  1982,  (47  F'R 
51231-51232). 

The  zip  code  should  be  changed  fmm 
83702  to  83706, 

Dated:  November  18,  1982. 
Louis  B.  Bellesi, 

.1.  tii:g  State  Director. 

KK  !(..<    82-,12,1Sl  Filed  11-24-82;  845  ami 
BILLIMG  CODE  4310-84-41 
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[NM  54144] 

New  Mexico;  Legal  Notice 

November  19.  1962. 

United  States  Department  of  the 
Interior,  Bureau  of  Land  Management, 
Santa  Fe.  New  Mexico  87501.  This 
document  amends  a  legal  notice  that 
appeared  at  page  46890  in  the  Federal 
Register  of  Thursday.  October  21. 1982 
(47  FR  46890).  The  action  is  necessary  to 
make  changes  in  the  land  description 
due  to  an  amendment  filed  by  the 
applicant.  The  lands  now  included  in  the 
application  are  located  in  McKinley 
County.  New  Mexico  and  are  described 
as  follows. 

T.  17  .N' .  R.  1 1  W..  NMPM.  New  Mexico 
Sec.  1;  Lotsl,2,  3,  4.  SkiN^i.  S'^.: 
Sec.  2:Lot8l,  2.  3.  4.  S)4NV.,  Sl^.; 
2.3.4.Sm^.S<: 
2,  3,  4,  SIJNK,  S!^: 
,2,  3,  4,  SlSNIi.Si^: 
2,  3,4,  5,  S)4NEfe,.  SESiN-WK., 


Sec.  3:  Lots  1, : 
Sec.  4:  Lots  1. 
Sec.  5:  l-ots  1. 
Sec.  6;  Lots  1. 

Ni^SE.v.; 
Sec.  8:NE)S,  NI4NW»i; 
Sec.  9:N»iN'E)ii,NWti; 
Sec.  10:  NEy,: 

NK,  N'E'iSE*',,  Sk,SE>i: 

Ail: 


Sec 
Sec 
Sec 
Sec 
Sec 
Sec 
Sec 
18  \ 


All: 

All; 

NTH 

NEV. 

24:  All. 

R.  12W 


NKSEtJ: 

NEV.N'W*',.  NEHSEK; 

NMPM.  New  Mexico 


19: 
,  20: 

.  21: 


Sec.  6:  Lot  1.  SE)iNEV..  EliSE  V 
Sec.  8:  Ni^.  N^EHSW.^i; 
15:SWy,; 
17:SE>',SE>'4.SE>4: 
SE^  ■ 

NE>i,  Ei4NW»i.  SWi: 

All: 

:  All: 

SW>4: 

:  All: 

:  All 

:  All; 

All: 

Lotsl,  2,  3.  Ei^ 
NEf,.  NEHNWH 
:SW.ii,  NWCSE^i 
N'«..  Ni^SWV,. 


Sec 

Sec 

Sec 

Sec 

Sec 

Sec.  22: 

Sec,  23 

Sec.  26 

Sec.  27 

Sec.  28 

Sec- 

Sec. 

Sec 

Sec 

Sec 


E^W^: 
.\E>,SE)',; 
S^SE.V 


29: 

30: 

31: 

32 

33: 

Sec.  34:  N^:  i 

Sec.  35:Ni!!.  ' 

T.  18  N.,  R.  13  W.,  NMPM.  New  Mexico 
Sec.  22:NW>i,  S"i: 
Sec.  26:NE>i.  .NE)iNWV,. 
Containing  15.998.10  acres. 

Any  party  electing  to  participate  in 
this  exploration  program  shall  notify  in 
writing,  both  the  State  Director,  Bureau 
of  Land  Management,  P.O.  Box  1449, 
Santa  Fe.  New  Mexico  87501  and 
Boulder  Exploration  Group,  Inc.,  885 
Arapahoe  Street.  Boulder,  Colorado 
80302.  Such  written  notice  must  be 
received  no  later  than  30  calendar  days 
after  the  publication  of  this  notice  in  the 
Federal  Register. 

This  proposed  exploration  program  is 
for  the  purpose  of  determining  the 


quality  and  quantity  of  the  coal  in  the 
area  and  is  fully  described  and  will  be 
conducted  pursuant  to  an  exploration 
plan  to  be  approved  by  the  Minerals 
Management  Service  and  the  Bureau  of 
Land  Management.  A  copy  of 
exploration  plan  as  submitted  by 
Boulder  Exploration  Group,  Inc.,  may  be 
examined  at  the  Bureau  of  Land 
Management  State  OfTice,  Room  3031. 
Joseph  M.  Montoya  Federal  Building  and 
U.S.  Post  Office,  South  Federal  Place, 
Santa  Fe,  New  Mexico,  and  the  Minerals 
Management  Service,  411  N.  Auburn 
Avenue,  Farmington.  New  Mexico. 
Monte  D.  )ordan. 
Associate  State  Director. 

IFR  Doc   82-32*17  Kilwi  11-2+-81  8:45  am) 
BILUNG  COOC  431©-»4-«l 


New  Mexico:  Intent  To  Amend  the 
Chaco  Management  Framework  Plan 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  Intent  to  Amend  the 

Chaco  Management  Framework  Plan. 

SUMMARY:  This  notice  is  to  advise  the 
public  that  the  Albuquerque  District  of 
the  Bureau  of  Land  Management  will 
amend  portions  of  the  Chaco 
Management  Framework  Plan  (MFP). 
This  action  is  in  response  to  a  request 
from  Santa  Fe  Pacific  Railroad  Company 
(SF]  to  exchange  private  coal  lands  for 
federal  coal  lands  in  McKinley  County, 
New  Mexico,  The  MFP  amendment  will 
assess  the  environmental  and  socio- 
economic impacts  of  the  exchange 
proposal.  The  District  Manager's 
decision  is  expected  in  April,  1983. 

SUPPLEMENTARY  INFORMATION:  The 

.Mbuquerque  District  will  amend 
portions  of  the  Chaco  MFP  in  response 
to  a  request  from  Santa  Fe  Pacific 
Railroad  Company  (SF)  to  exchange 
private  coal  lands  in  or  near  the  Lee 
Ranch  West,  Lee  Ranch  East.  Divide, 
and  Crownpoint  East  competitive  coal 
lease  tracts,  for  federal  coal  in  the  Lee 
Ranch  Middle  and  Lee  Ranch  West 
competitive  coal  lease  tracts. 

Santa  Fe  Pacific  Railroad  Company 
proposes  a  coai-for-coal  exchange  of 
approximately  148,280  million  tons  of 
surface  mineable  coal  reserves  in  the 
San  Juan  River  Coal  Region,  for 
approximately  141.719  million  tons  of 
surface  mineable  federal  coal  reserves. 

The  general  locations  and  acreages 
involved  are:  ' 


15N. 

15  N. 

16  M 
16  N.. 
16  N, 
18  N. 

Total . 


8  W 

10  w 
8  w  ... 
^  w... 
low. 

11  w.. 


1.600 
321 

1.720 
1.100 

2,270 
4,477 


Federal  coal  lands  requested  tor  ochange: 

T    15N.R    7W - - 

T    15  N  ,  R.  8  W 

T    16  N  ,  R    7  W 


12.297 


3.612 
2.800 
1,132 


Total 


7,544 


SF  oi'ered  coal  landK 
T   15N..  H.  6W 


Acres 


809 


Management  decisions  will  be  made 
based  on  the  following  criteria:  the 
application  of  unsuitability  criteria,  coal 
values,  the  resolution  of  conflicts  with 
existing  MFP  decisions,  and  an  analysis 
of  those  values  that  could  additionally 
be  impacted  by  this  coal  exchange 
proposal.  Background  standards  and 
procedures  for  this  MFP  amendment 
preparation  are  contained  in  43  CFR 
Part  3400  and  43  CFR  Part  1600. 

Anticipated  issues  include  but  are  not 
limited  to  grazing,  relocation,  cultural 
resources,  geology,  socio-economics  and 
soils.  During  the  amendment  process,  an 
Environmental  Assessment  (EA)  will  be 
conducted  by  staff  specialists  of  the 
Albuquerque  District.  Disciplines  to  be 
represented  include  cultural  resources, 
geology,  hydrology,  land  uses,  socio- 
economics, soils,  recreation,  wildlife, 
range,  visual  resource  management,  and 
paleontology. 

Public  participation  opportunities  will 
be  provided  in  the  following  ways:  (1)  A 
Federal  Register  notice  will  announce 
initiation  of  the  amendment  process;  (2) 
A  news  release  will  appear  in  local 
newspapers,  asking  interested  parties  to 
identify  issues  of  concern  and  impacts 
that  should  be  addressed;  (3)  A  notice  of 
intent  to  amend  the  MFP  will  be  sent  to 
federal,  state,  and  local  governments 
that  would  be  concerned  with  the  plan 
or  have  land  use  regulatory  authority  in 
the  vicinity  of  the  proposed  amendment, 
asking  them  to  identify  issues  and 
concerns;  (4)  At  the  February  22. 1983 
scheduled  meeting  of  the  San  )uan  River 
Regional  Coal  Team,  the  need  for  the 
amendment  will  be  presented;  (5)  A 
Federal  Register  notice  will  be  published 
announcing  the  Decision  of  the  District 
Manager.  Protests  will  be  received  by 
the  State  Director  for  30  days  following 
that  notice.  The  amendment  may 
become  final  after  protests  are  resolved. 

For  further  information,  contact 
.Richard  Watts.  Bisti  Project  Supervisor, 
Bureau  of  Land  Management. 
Farmington  Resource  Area  Office.  900 
La  Plata  Highway,  P.O.  Box  568. 
Farmington.  New  Mexico  87401,  phone 
(505)  325-3581.  Documents  relevant  to 
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the  planning  process  are  available  for 
public  inspection  at  the  above  address. 

Dated:  November  17.  1982. 
L.  Paul  Applegate. 

District  Manager. 

|FR  r:»c  82-32353  Fili-d  11-24-82  8:45  dm| 
BILLING  CODE  4310-e4-M 


California  Desert  District,  Tecopa  Hot 
Springs;  Closure  of  Public  Land  to 
Vehicle  Parking  and  Overnight 
Camping 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Closure  of  public  land  to  vehicle 
parking  and  overnight  camping. 

SUMMARY:  Notice  is  hereby  given  of  the 
closure  to  vehicle  parking  and  overnight 
camping  on  the  following  public  lands: 

San  Bernardino  Base  and  Meridian 

T.  20  N..  R.  7  E.. 

All  public  lands  in  Section  4. 

All  public  lands  in  Section  9. 
T.  21  N..  R.  7  E.. 

N  i-i  of  Section  19.  S  i^  of  Section  28, 

All  public  lands  in  Section  29, 

All  public  lands  in  Section  32, 

.\'E  \.  N h  of  the  .\'W  y,.  and  S\V  y,  of  the 
NW  \  of  Section  33.  W  )i  of  Section  34 

The  above  aggregates  2,480  acres  in  Inyo 
County,  California. 

Mineral  claimants  operating  under  an 
approved  plan  of  operations  and  any 
other  person  using  public  lands  under  a 
valid  BLM  use  authorization  are  exempt 
from  these  restrictions. 

The  reasons  for  this  closure  are: 

1.  To  meet  the  requests  of  Inyo  County 
officials  and  residents  of  Tecopa  and 
Tecopa  Hot  Springs. 

2.  To  protect  springs  and  surface 
water  from  pollution. 

3.  To  protect  the  health  and  safety  of 
residents. 

Inyo  County  officials  and  residents  of 
the  towns  of  Tecopa  and  Tecopa  Hot 
Springs  have  been  concerned  about  the 
pollution  and  land-use  problems 
associated  with  non-authorized  long- 
term  camping  on  public  lands  during  the 
winter  months  by  users  of  the  Hot 
Springs.  Sufficient  camping  and  trailer 
spaces  exist  for  such  over-night  use  in 
nearby  commercial  and  county  trailer 
parks  and  campgrounds. 

The  authority  for  this  closure  is  43 
U.S.C.  315a.  1181(a-c),  1201. 1701  et.  seq.; 
16  U.S.C.  4601-6a,  670,  1281c;  43  CFR 
836.3.  8342.1;  and  E.0. 11644,  as 
amended. 

DATE:  This  notice  is  effective  upon 
publication  and  will  remain  in  effect 
until  a  formal  notice  is  published  which 
opens  the  area. 

FOR  FURTHER  INFORMATION  CONTACT: 
Area  Manager.  Barstow  Resource  Area, 


831  Barstow  Road.  Barstow,  California 
92311,  or  telephone  (619)  256-3591. 

Dated:  .November  17,  1982. 
Wesley  T.  Chambers. 

Acting  District  Manager. 

|FR  Doc  82-323.^2  F:i.-d  11-24-82  845  Km| 
BILLING  CODE  4310-84-M 

[SAC  076301) 

California;  Termination  of  Proposed 
Withdrawal  and  Reservation  of  Land 

.November  17.  1982. 

Notice  of  Bureau  of  Reclamation.  U.S. 
Department  of  the  Interior,  application 
SAC  076301  for  withdrawal  and 
reservation  of  the  following  described 
land  lying  within  the  Shasta  Trinity 
National  Recreation  Area  from  the 
mining  laws  (30  U.S.C.  Ch  2),  for 
construction  of  Trinity  River  Division  of 
the  Central  Valley  Project  was 
published  as  FR  Doc  63-8520  on  page 
8220  of  the  issue  of  August  9.  1963,  and 
republished  as  FR  Doc  78-8793  on  page 
14135  of  the  issue  of  April  4,  1978.  The 
applicant  has  withdrawn  its  application 
in  its  entirety. 

Mount  Diablo  Meridian 
T.  32  N..  R.  6  VV., 

Sec.27.  SEJiSWV^NWJi. 

The  area  described  aggregates 
appro.ximately  10  acres  in  Shasta  County, 
California. 

Therefore,  pursuant  to  the  regulations 
contained  43  CFR  2310.2-1,  these  lands 
shall  immediate!},  bo  relieved  of  the 
segregative  effect  of  the  above 
mentioned  application. 
Walter  F.  Holmes, 

Chief.  Branch  uf  Lands  and  Minerals 
Operations. 

\yH  Due  82-323,>4  Filed  11-24-82  8:45  am] 
BILLING  CODE  4310r84-M 


District  Manager,  Medford,  Oregon; 
Redelegation  of  Authority 

Pursuant  to  the  authority  contained  in 
Section  3.1  of  Bureau  Order  No.  701,  as 
amended,  the  following  specific 
authorities  delegated  to  the  District 
Manager  in  the  cited  order  are  hereby 
redelegated  to  the  Area  Manager: 
Section  3.9 — Land  I'se 

(m)  Rights-of-wa\' 

(o)  Special  land-use  permits. 

The  above  authorities  are  to  be 
performed  in  their  respective  areas  of 
responsibility  and  in  accordance  with 
existing  policies  and  regulations. 

This  redelegation  is  effective 
December  1, 1982. 


Dated;  November  19,  1982. 
Hugh  R.  Shera, 

District  Manager 

|FR  DfK    82-.12416  Kripd  n-;4-(C  »  4.S  am| 
BILUNG  CODE  4310-M-M 


(INT  DEIS  82-71 1 

Draft  Eugene  Timber  Management 
Environmental  Impact  Statement; 
Availability  of  DEIS 

AGENCY:  Bureau  of  Land  Management. 

Interior 

ACTION:  Notice. 


SUMMARY:  Pursuant  to  Section  102(2)(c) 

of  the  National  Environmental  Policy 
Act  of  1969,  the  Department  of  the 
Interior  has  prepared  a  draft 
environmental  impact  stdlemeni  for  the 
Eugene  EIS  area.  The  proposal  invuUes 
implementing  a  10-year  timber 
management  plan  on  public  lands  in  the 
Siuslaw  and  Upper  Willamette 
Sustained  Yield  Units  of  the  Eugene 
District  in  western  Oregon.  Public 
reading  copies  will  be  available  for 
review  at  the  following  locations: 

Bureau  of  Land  Management,  Office  of  Public 

Affairs,  18th  and  C  Streets  NW,. 

Washington.  D.C.  20240. 
Bureau  of  Land  Management,  Office  of  Public 

Affairs.  825  N.E.  Multnomah  St.,  Portland, 

OR  97208. 
Bureau  of  Land  Management.  Eugene  District 

Office.  1255  Pearl  Street.  P.O.  Box  10226. 

Eugene,  Oregon  97440. 
Oregon  State  Library,  State  Library  Building. 

Salem.  OR  97310. 
Oregon  State  University  Library.  Government 

Document  Section.  Corvallis,  OR  97331. 
Portland  State  University  Library,  724  S.W. 

Morrison,  Portland,  OR  97201. 
University  of  Oregon  Library.  Government 

Document  Section.  Eugene,  OR  97403. 
Lane  Community  College  Library,  4000  E  30th 

Ave.,  Eugene.  OR  97405. 
Linn-Benton.  Community  College  Library, 

Albany,  OR  97321. 
Umpqua  Community  College  Library.  P.O. 

Box  956,  Roseburg.  OR  97470. 
Eugene  Public  Library,  100  West  13th  Ave., 

Eugene.  OR  97401. 
Springfield  Public  Library.  320  North  A  Street, 

Springfield.  OR  97477. 
Cottage  Grove  Public  Library,  40  S.  6th  Street, 

Cottage  Grove,  OR  97424. 
Browns\  ille  Public  Library,  146  Spalding 

Ave.,  Brownsville.  OR  97439. 
Florence  City  Library.  250  Highway  101 

.North.  Florence.  OR  974.39, 

A  limited  number  of  copies  are 
available  upon  request  from  the  Bureau 
of  Land  Management.  Oregon  State 
Office,  or  the  Eugene  District  Office,  at 
the  above  addresses.  A  workshop  and 
an  informal  public  meeting  will  be  held 
during  the  review  period  to  address 
questions  and  assist  in  the  review 
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process.  Dates,  locations  and  times  will 
be  announced  prior  to  each  meeting. 

Written  comments  on  the  DEIS  will  be 
accepted  by  the  Eugene  District 
Manager  until  January  24,  1983. 

Dated:  November  5, 1982. 
Philip  C.  Hamilton,  ' 

Acting  Chief.  Division  of  Resources. 

|FR  Doc  82-32378  Filed  11-24-82;  8:45  »m| 
B4UJNG  coot  4310-M-«i 


applications  shall  be  rejected  without 
right  of  appeal  or  protest,  and  the 
nonrefundable  filing  fee  shall  be 
retained  to  cover  processing  costs. 

Dated:  November  18.  1982. 
Arnold  E.  Petty, 
Acting  Asaaciate  Director. 

(FK  Doc  a2-j:*l5  K  led  11-24-82.  8.45  am| 
B4LLING  COO£  *310-»4-«l 


Automated  Simultaneous  and  Gas 

Lease  Applications 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Requirement  to 

Properly  Complete  Lease  Applications. 


summary:  This  notice  specifies  to  the 
public  the  requirement  that  all 
simultaneous  oil  and  gas  lease 
applications  must  be  properly  completed 
in  a  manner  that  does  not  prevent 
automated  processing.  Effective 
immediately,  failure  to  properly 
complete  an  application  shall  result  in 
its  rejection. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lois  Mason,  Division  of  Oil,  Gas  and 
Geothermal  (532);  Bureau  of  Land 
Management;  Washington,  D.C.  20240; 
Telephone  (202)  343-7753. 
SUMMARY  information:  By  notice  in  the 
Federal  Register  on  November  12, 1981 
(46  FR  55783  et  seq.).  the  Bureau  of  Land 
Management  (BLM)  established  a 
requirement  that  all  applications  filed  on 
BLM  Form  3112-6  and  3112-6(a)  (0MB 
No.  1004-0065)  for  noncompetitive  oil 
and  gas  leases  issued  by  the  automated 
simultaneous  drawing  system  must  be 
completed  and  received  in  a  condition 
that  the  authorized  officer  determines 
would  permit  automated  processing. 
This  notice  is  hereby  pubhshed  to 
draw  direct  emphasis  to  this 
requirement.  Automated  simultaneous 
oil  and  gas  lease  application  forms 
3112-6  and  3112-6a  which  are  folded, 
spindled,  or  otherwise  mutilated,  which 
are  incorrectly  completed  in  any 
manner,  which  indicate  an  improper  or 
incomplete  Social  Security  Number, 
Employer  Identification  Number,  BLM 
Applicant  Number  or  other 
identification  number,  which  contain 
information  on  Part  B  (Form  3112-6a) 
that  does  not  correctly  correspond  to 
information  on  Part  A  (Form  3112-6). 
which  corUain  entries  that  are  obscured 
by  incomplete  erasure,  stray  marks,  tape 
or  other  foreign  substances,  or  which  in 
any  other  way  prevent  fully  automated 
processing  will  be  considered 
unacceptable.  The  public  is  hereby 
notified  that  effective  immediately  such 


[OR  19736  (WASH)] 

Washington;  Order  Providing  for 
Opening  of  National  Forest  Lands 

1.  By  order  dated  June  30, 1982,  the 
Federal  Energy  Regulatory  Commission 
vacated  the  land  withdrawal  in  its 
entirety  for  Power  Project  No.  1131  of 
December  17,  1930,  as  to  the  following 
described  lands: 

WHlamette  Meridian 

Mt.  Baker  National  Forest 

T  39  N  .  R  9  E..  unsurveyed. 

Sec  5.  Nk,NWHNWV,NW>i; 

Sec.  6,  That  portion  of  the  NE^iNEiJ  lying 
within  proiect  boundary. 
T  40N..  R.  9E.. 

Sec.  31.  Those  portions  of  Lot  8  and 
SEHSEK,  lying  within  project  boundary. 

The  areas  described  aggregate 
approximately  6.00  acres  in  Whatcom 
County.  Washington. 

2.  The  lands  described  in  paragraph  1 
are  included  in  Power  Site  Classification 
126  and  Power  Site  Classification  316 
and  remain  withdrawn  from  operation 
of  the  public  land  laws  generally. 

3.  Under  the  authority  delegated  by 
Bureau  of  Land  Management  Order  No. 
701  dated  July  23, 1964  (29  FR  10526),  as 
amended,  it  is  ordered  that  at  9:30  a.m., 
on  January  3,  1983.  the  lands  described 
in  paragraph  1.  will  be  open  to  location 
under  the  United  States  mining  laws 
subject  to  the  provisions  of  the  Act  of 
August  n.  1955  (69  Stat.  682;  30  U.S.C. 
621).  The  lands  have  been  and  continue 
to  be  open  to  applications  and  offers 
under  the  mineral  leasing  laws. 

Dated:  November  18,  1982. 
David  E.  Sinclair, 

Acting  Chief  Branch  of  Lands  and  Minerals 
Operations. 

IFR  Doc.  82-32415  F.led  n-24-«2.  i).4S  «ai| 
BILLING  COOE  4310-»4-U 


Fish  and  Wildlife  Service 

Information  Collection  Submitted  for 
Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 


Act  (44  U.S.C  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Service's  clearance 
officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  directly 
to  the  Service  clearance  officer  and  the 
Office  of  Management  and  Budget 
reviewing  official,  Mr.  Rick  Otis,  at  202- 
395-7340. 

Title:  Application  for  Federal  Assistance 
and  attachments,  to  document  proposals  for 
grant  funding 

Form  Number:  (SF)  424 

Frequency:  On  occasion 

Description  of  Respondents:  State  fish  and 
wildlife  agencies 

Annual  Responses:  200 

Annual  Burden  Hours:  8.000 

Service  Clearance  Officer:  Arthur  ]. 
Ferguson,  202-653-7499 
Ronald  E.  Lambertson. 
Associated  Director-Federal  Assistance. 
November  18, 1982. 

(FR  Doc.  82-32413  Filed  11-24-82.  8:45  am) 
BILUNG  CODE  4310-SS-4I 


Minerals  Management  Service 

Superior  Oil  Co.;  Oil  and  Gas  and 
Sulphur  Operations  in  the  Outer 
Continental  Shelf 

agency:  Minerals  Management  Service. 
action:  Notice  of  the  Receipt  of  a 
Proposed  Development  and  Production 
Plan. 


summary:  Notice  is  hereby  given  that 
the  Superior  Oil  Company  has  submitted 
a  Development  and  Production  Plan 
describing  the  acfivities  it  proposes  to 
conduct  on  Lease  OCS-G  4270.  Block 
243,  South  Marsh  Island  Area,  offshore 
Louisiana. 

The  purpose  of  this  Notice  is  to  inform 
the  public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  Plan  and 
that  it  is  available  for  public  review  at 
the  Office  of  the  Regional  Manager,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service.  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana. 

FOR  further  information  CONTACT: 
Minerals  Management  Service,  Public 
Records,  Room  147,  open  weekdays  9 
a.m.  to  3:30  p.m.,  3301  North  Causeway 
Blvd..  Metairie.  Louisiana  70002.  Phone 
(504)  837-4720.  Ext.  226. 

supplementary  information:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
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contained  is  Devekipment  and 
Production  Plans  available  to  affected 
States,  executives  of  afifected  local 
goveTTHHeiils.  and  other  interested 
parties  became  effective  December  13. 
1979,  (44  FR  53685),  Those  practices  and 
procedures  are  set  out  in  a  revised 
§  250.34  of  Title  30  of  the  Code  of 
Federal  Regulations. 

Dated;  IVovwnijer  19,  1962 
John  L.  Rankin. 

A  cting  Rf\;wna!  Mana\;fr  Cu/^df  Mexico. 
OCS  Rpgion. 

UK  Di«    HJ-  I3JTO  hM,-(i  n-24-(C,  H,45  rtm) 
BILLING  CODE  4310-J1-III 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  3871 

Exemptions  for  Contract  Tariffs 

AGENCY:  Interstate  Commerce 
Commission, 

action:  Notices  of  provisional 
exemptions. 

SUMMIARY:  Provisional  exemptions  are 
granted  under  49  U.S.C.  10505  from  the 
notice  requirements  of  49  U.S.C. 
10713(e),  and  the  below-listed  contract 
tariffs  majcbecome  effective  on  one 
day's  notice.  These  exemptions  may  be 
revoked  if  protests  are  filed. 

DATES:  Protests  are  due  within  15  days 
of  pnbljcatxjn  in  the  Fed«-al  Register. 

ADDRESS:  An  original  and  6  copies 
should  be  mailed  to:  Office  of  the 
Secretary,  Interstate  Commerce 
Commission,  Washington.  DC.  20423, 

FOR  FURTMEN  UtFORMATION  CONTACT: 

Douglas  Galloway  (202)  275-7278 

« 

or 

Tom  Smerdon  (202)  275-7277 

SUPPLEMEWTAHY  INFOfWdATlON:  The  30- 
day  notice  requirement  is  not  necessarj 
in  these  instances  to  carry  out  the 
transportation  policy  of  49  U.S.C.  10101a 
or  to  protect  shippers  from  abase  of 
market  power  moreover,  the  transaction 
is  of  limited  scope.  Therefore,  we  find 
that  the  exemption  requests  meet  the 
requirements  of  49  U.SC.  10305(a)  and 
are  planted  subject  to  the  following 
conditions: 

The«e  grants  neither  shall  be  construed  to 
mean  that  the  Commission  has  approved  the 
contrau; .  far  purpose*  of  49  U^.C  10713(ei 
not  that  the  Commission  is  deprived  of 
jurisdiction  to  iostitute  a  proceeding  on  its. 
uwn  initiative  or  oo  complaiat  to  review 
these  contracts  aod  tc  determine  Lheir 
lawruLoess. 


5^^^     ,         N«n>e  al  tailroed. 

Fte- 

: 

f.                 contract  no  ano 

inew 

1     Deocted  Ourr 

~°                      speoics 

BoaKi 

396 

Uraoo  Pacific  HaUroad 
Co     ICC-L)P-C-00'1 

hjell 

i         -3 

Nou,  17,  I9&2 

397 

Con^M^aatod  Rail  C..o'~ 

•1 

Do 

i      ICC-CP  -0-00338  sne 

00436  (freigfti  aH 

Kinds 

398     Cairo  Terminat  Raitroaa 

•2 

Dc 

Co    KX-C^lilL-C 

0001  (icrap  toani 

399  1  Missouri  Pacific  Railroad 

~3 

Do 

Co    CC-MP-C  QC'i 

Suoplt>msnI  4  (c?nn*>a 

O'  presp'ved 

♦ooilslirfts} 

400 

Mbsout  P»ciIic  Ramoad 
Co     IC.';-MP-C    01  SB 
(sovoear  mpaii 

•1 

Do 

401 

Chicago  ana  Morrr 
Wesiem 

Transportaion  Co 
ICC-CKWV-, -0382 
Uion  ore  pellet&j 

'1 

Do 

402 

Cticago  anrTNomi 
VKesiam 

Ttansponaaor  Go,, 
ICC-CNW-CJ)3^ 
0379,  jBW  rj-wr  icrain 
or  oil  seeds) 

•2 

Do 

403 

The  Baitinore  a^  Ohio 
Railroad  Co    ICC-80- 
C-00«!  (manqanese 
ors). 

•3 

Do 

404 

Missoun-nansas  ''e«as 
Railioad  Co    ICC- 
MRT-C-0119 
Suppie^ient  3  i;om. 
grain  sorqrmms 
soybeans  and  whaat). 
via  the  porls  o* 
Galvesion  Ai^^i 
Houston    TK 

"1 

Do 

405 

Southern  Faotic 
Transportation  'C<j , 
ICC-SP-C-0261 
(soybean  meal) 

•2 

Oo 

407 

Chicago  and  North 
Western 

Transportation  Ca. 
ICC-CNW-C-0377 
(grain  Of  oil  Seeds! 

•*1 

No»    T«.  19B2 

JOB 

Chicagc  and  North 
*estem 
Transooftalion  Co , 

ICC~CNW-C-03"6 
(cram  01  oii  seeOst 

•2 

Do 

409 

AtOTiaon   Topeka  and 
San.a  re  Railway  Co,, 
ICC-ATSF-C-CC144 
(wheat  grain  mill  teed) 

•3 

Do 

410 

ConsoiKlalBd  P<ai  Corp 

icx:.-cn-c-02?9 
(scrap  tou  or  steel* 

•1 

Oo 

•  Review  Board  No  1  Mambecs  ParVof,  Chandler,  and 
Fortier  Review  Board  No  2  Mmiiliws  Cartetrm  WHiium* 
and  Ewing  MsmiMr  Caneton  not  par»cjpaling  t««ew  BM'a 
Nc   3   Memtiers  Krock  Joyce,  and  Doweii 

■•Review  Board  No  i  Members  Parnat  0»n<«e>  ant) 
Foniei  Member  ParKar  not  particioaling  Review  Board  N_ 
3,  Members  KrocX  Joyce  and  Dowod  Member  Krocii  riot 
participating 

This  action  will  not  significantly  affect 
the  quality  of  the  human  environment  or 
conservation  of  energy  resources. 
(49  U.S.C.  10505) 
Agatha  L  Mergenovich, 
Spcretary 

IKR  Diir   fi:-.li,4.',  filfti  n-J4~»C  8  4S  a.ii! 
BILLING  CODE  7D36-0V-* 


Intent  To  Engage  In  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporabons  intend  to  provide  or  use 


compensated  intercorporate  hauling 
operaUons  as  autliorized  in  49  U,S-C, 

10,S24(b). 

1  Parent  corporation  and  dddress  oi 
pnnapal  office;  Cone  Mdk  Corporation, 
um  Maple  St..  Greensboro,  .NC  27405. 

2  Wholly -owned  subsidiary  which 
will  participate  tn  the  operations,  and 
State  of  incorporation:  Raj?an  Hardware 
Company,  a  North  Carolina  corporabon, 

1    Parent  corporation:  Men-hants 
Distributors.  Inc..  PO  Box  214fl, 
Hickory.  NC  28601, 

2.  Wholly-owned  sutw>idiar\  which 
will  participate  in  the  operation  and 
State  of  incorporation:  Mi^rchanls 
Transport  of  Hickorv,  Inc.  543  12Th 
Street  Drive.  M/V..  ijickory  NC  28B03 

State  of  incorporation,  Nurth  Carohnn 
Agatha  L  N4erjtenorM:h. 
St'i.ri':i:r\ 

|1K  nr«^  ic-:<rMt  Fri,^  ll  -?»  *:  »  *'  .mi 
BILLMC  CODE  7095-OV* 

Motor  Carriers;  Decisior>44otice; 
Finance  Applications 

The  following  apphcatutos.  filed  on  or 
after  )uly  3.  IBiiO.  sceii.  approval  to 
consolidate,  purchase,  merge,  lease 
operating  rights  and  properties,  or 
acquire  control  of  motor  ciirners 
pursuant  to  49  U.S.C,  11343  or  11344. 
Also,  applicatiojii  directly  reLliid  to 
these  motor  finance  applications  (such 
as  cooversions,  gateway  eliminatiuns, 
and  securitins  issuances)  nvay  be 
involved. 

The  appliCtitions  are  yinerned  by  49 
CFR  1182.1  of  the  Crmmission  s  Rules  of 
Practice.  See  Ex  Parte  55  (Sub-Nu.  44). 
Rules  Governing  Applications  FJi-t!  By 
Motor  Carriers  Under  49  U.S.  C.  1 1J4-4 
and  11349.  363  fC.C.  "40  |lt«l),  Thes* 
rules  provide  among  other  thm>>s,  that 
opposition  to  the  granting  of  an 
applicHtinn  must  Ix:  fiitxi  with  ;h« 
Commission  in  the  form  of  verified 
statements  wilhm  45  iia>s  after  the  dntt 
of  notice  f.if  filing  of  the  application  is 
published  in  the  Federal  Register, 
Failure  seasonafily  to  oppose  will  be 
construed  as  a  waiver  of  opposition  and 
participation  in  the  proceeding  [f  the 
protest  includes  a  request  for  oral 
hearing,  the  request  shall  meet  the 
requirements  of  Rule  242  of  the  special 
rules  and  shall  include  the  nclification 
required- 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1182.2,  A  copy  of  any 
application,  together  with  applicant's 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
pd\  ment  to  appliciint  of  SlO.tX),  in 
accordance  with  49  CFR  1182  2(dl, 
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Amendments  to  the  request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  the  operating 
authority  involved  in  the  appHcation  to 
conform  to  the  Commission's  pohcy  of 
simplifying  grants  of  operating  authority. 

We  find,  with  the  exception  of  those 
applications  involving  impediments  (e.g.. 
jurisdictional  problems,  unresolved 
fitness  questions,  questions  involving 
possible  unlawful  control,  or  improper 
divisions  of  operating  rights)  that  each 
applicant  has  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  U.S.C.  11301. 11302, 
11343. 11344.  and  11349,  and  with  the 
Commission's  rules  and  regulations,  that 
the  proposed  transaction  should  be 
authorized  as  stated  below.  Except 
where  specifically  noted  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  does  it  appear 
to  qualify  as  major  regulatory  action 
under  the  Energy  Policy  and 
Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publicafion  (or,  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice.  To 
the  extent  that  the  authority  sought 
below  may  duplicate  an  applicant's 
existing  authority,  the  duplication  shall 
not  be  construed  as  conferring  more 
than  a  single  operating  right. 

Applicant(8)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  applicafion  of  a  non-complying 
applicant  shall  stand  denied. 
Dated:  November  19.  1982. 
By  the  Commission,  Heber  P.  Hardy. 
Director  Office  of  Proceedings. 
Agatha  L  Mergenovich, 
Secretary. 

MC-F-14984,  filed  October  27. 1982. 
SONS  TRANSPORTATION  CO..  INC.  (3 
Waring  Circle.  Worcester.  MA  01609)— 
purchase  (portion)— WILSON  FREIGHT 
COMPANY  (Wilson]  (Debtor  in 
Possession)  (640  Northland  Blvd.. 
Cincinnati,  OH  45240)  (Abraham  Sack. 
Assignor).  Representatives:  James  C. 
Hardman.  Suite  2108.  33  N.  LaSalle 
Street,  Chicago.  IL  60602;  and  Fritz  R. 
Kahn.  Suite  1100. 1660  L  Street,  NW.. 
Washington,  DC  20036.  SonS  seeks 


authority  to  purchase  a  portion  of  the 
mterstate  operating  rights  of  Wilson. 
Richard  A.  Seder  and  Norman  D.  Sirk. 
stockholders  of  SonS.  seek  authority  to 
acquire  control  of  said  rights  through  the 
transaction.  SonS  is  not  a  carrier  but  is 
affiliated  with  Kenmore  Transportation 
Co.,  Inc..  a  motor  common  carrier 
operating  under  MC-59720.  SonS  seeks 
authority  to  purchase  a  portion  of 
transferor's  authority  set  forth  in 
Certificate  No.  MC-13123  and  MC-13123 
(Sub-Nos.  36.  53,  57,  58,  67.  98,  and  103). 
This  authority  constitutes  package 
numbers  W-4.  S-7,  and  S-8  sold  by 
order  of  the  U.S.  Bankruptcy  Court.  This 
authority  authorizes  the  transportation 
of  general  commodities,  over  a  series  of 
regular  routes,  serving  specified 
intermediate  and  off-route  points  within 
CT,  DE.  KY,  ME,  MD,  MA.  NH.  NJ.  NY. 
NC,  OH,  PA,  RI,  TN,  VA.  WV,  and  DC: 
and  over  irregular  routes,  general 
commodities  and  specified 
commodities,  including,  but  not  limited 
to,  paper  and  paper  products,  new 
furniture,  iron  and  steel  wire,  and  flat 
glass  and  glass  glazing  units,  within 
specified  points  in  AR.  CT,  DE,  IL.  IN. 
lA,  KS.  KY,  ME.  MD.  MA.  MI,  MO,  NH, 
NJ.  NY,  NC,  OH.  OK.  PA.  RI,  TN,  VT. 
VA.  WV.  WL  and  DC. 

IfR  Uoc   82-J2337  Filed  11-24-82;  B:45  am) 
BILUNG  CODE  703S-01-M 


I  OP  5-2561 

Motor  Carriers;  Finance  Applications; 
Decision  Notice 

As  indicated  by  the  findings  below. 
the  Commission  has  approved  the 
following  applications  filed  under  49 
U.S.C.  10924.  10926.  10931  and  10932. 

We  find: 

Each  transaction  is  exempt  from 
section  11343  of  the  Interstate 
Commerce  Act.  and  complies  with  the 
appropriate  transfer  rules. 

This  decision  is  neither  a  major 
Federal  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

Petitions  seeking  reconsideration  must 
be  filed  within  20  days  from  the  date  of 
this  publication.  Replies  must  be  filed 
within  20  days  after  the  final  date  for 
filing  petitions  for  reconsideration;  any 
interested  person  may  file  and  serve  a 
reply  upon  the  parties  to  the  preceeding. 
Petitions  which  do  not  comply  with  the 
relevant  transfer  rules  at  49  CFR  1132.4 
may  be  rejected. 

If  petitions  for  reconsideration  are  not 
timely  filed,  and  applicants  satisfy  the 
conditions,  if  any.  which  have  been 


imposed,  the  application  is  granted  and 
they  will  receive  an  effective  notice.  The 
notice  will  recite  the  compliance 
requirements  which  must  be  met  before 
the  transferee  may  commence 
operations. 

Applicants  must  comply  with  any 
conditions  set  forth  in  the  following 
decision-nofices  within  20  days  after 
publication,  or  within  any  approved 
extension  period.  Otherwise,  the 
decision-notice  shall  have  no  further 
effect. 

//  is  ordered: 

The  following  applications  are 
approved,  subjects  to  the  conditions 
stated  in  the  publicafion.  and  further 
subject  to  the  administrative 
requirements  stated  in  the  effective 
notice  to  be  issued  hereafter. 

By  the  Conimission,  Review  Board 
November  3,  Members  Krock,  Joyce,  and 
Dowell. 

Agatha  L.  Mergenovich, 
Secretary. 

Please  direct  status  inquiries  to  team 
5,  (202)  275-7289. 

MC-FC-81008.  By  decision  of 
November  12. 1982  issued  under  49 
U.S.C.  10926  and  the  transfer  rules  at  49 
CFR  Part  1132.  Review  Board  Number  3 
approved  the  transfer  to  DONALD  R. 
PENICK.  doing  business  as  DOUBLE 
EAGLE  TRUCKING  CO..  of  Onalaska, 
WA,  of  Certificates  Nos.  MC-142809, 
MC-142809  (Sub-No.  1),  and  MC-142809 
(Sub.No.  2),  and  Permit  No.  MC:-140407 
(Sub-No.  1),  issued  to  DONALD  PENICK 
AND  HARVEY  KEENAN,  doing 
business  as  DOUBLE  EAGLE 
TRUCKING,  of  Onalaska,  WA, 
authorizing  the  following  transportation: 
MC-142809,  shakes,  shingles,  and 
ridgetrim,  from  those  points  in  WA  on 
and  west  of  U.S.  Hwy  97  to  those  points 
in  CA  north  of  the  southern 'boundaries 
of  Monterey,  Fresno,  and  Inyo  Counties. 
MC-142809  (Sub-1).  of  (1)  pulp,  paper, 
and  related  products,  and  [2]  food  and 
related  products,  between  points  in  CA, 
OR,  WA. 

MC-142809  (Sub-2),  of  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  and  distributors  of 
mattresses,  between  points  in  Alameda 
County,  CA,  on  the  one  hand,  and,  on 
the  other,  points  in  OR  and  WA. 

MC-1 40407  (Sub-1),  paint,  dry  wall 
joint  compound,  paint  sundries,  and 
materials  used  in  the  manufacture  of 
paint  and  dry  wall  joint  compound 
(except  in  bulk),  (a)  between  San  Carlos, 
CA,  and  Kirkland,  WA,  and  (b)  from  San 
Carlos,  CA.  to  Portland,  OR.  and 
Vancouver,  Olympic.  Kent,  and  Tacoma. 
WA,  restricted  to  the  transportafion  of 
shipments  moving  between  facilities  of 
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KeUy-N4oore  Paint  Company.  Inc^  onder 
continuing  coirtract(s)  with  Kelly-Moore 
Paint  Company.  Inc.,  of  San  Carlos,  CA. 
Representative:  George  R.  LaBtssoniere. 
15  S.  Grady  Way,  Duite  239,  Renton,  WA 
98055. 

|KR  Doc  82-JI336  FOad  n-a*-H2,  8,4i  dm) 
BILUMG  CODE  703»^1-M 


Motor  Carriers;  Permarwnt  Authority 
Decisions;  Decisiorr-Notice 

The  following  applications,  filed  on  or 
after  February  9,  1981.  are  governed  by 
49  era  1160.1-1160.23  of  the 
Commission's  Rules  of  Practice.  These 
rules  were  published  in  the  Federal 
Register  on  December  31,  1990,  at  45  FR 
86771  and  redesignated  at  47  FR  49583, 
November  3, 1982.  For  compliance 
procedures,  refer  to  the  Federal  Register 
issue  of  December  3,  1960,  at  45  FR 
80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1160.40-1160.49.  Applications 
may  be  protested  only  on  the  grounds 
that  applicant  is  not  fit,  willing  and  able 
to  provide  the  transportation  service  or 
to  comply  with  the  appropriate  statutes 
and  Commissioo  regulations.  A  copy  of 
any  application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  apphcant's 
representative  of  $ia 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publicatioa  to  conform  to  the 
Comission's  policy  of  simplifying  grants 
of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresloved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  FV, 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  applciation  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
siginificantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 
In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or.  if  the 


application  later  become  unopposed), 
appropriate  anthoriziog  docaraents  will 
be  ismed  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  invoking  new- 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
g.f-anted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Agatha  L  Mergenovich. 

St'crelary. 

Note. — All  applications  are  for  riuthnn-y  to 
operate  as  a  motor  common  earner  in 
interstate  or  foreign  commerce  over  i.-n^jjular 
roiiles.  unless  noted  otherwise^  Applications 
for  motor  contract  carrier  authonty  are  ttuise 
where  serMce  ui  for  a  naaoed  shipper  "under 
contract." 

For  the  following,  please  direct  status 
inquiries  to  Team  1  at  202-275-7992. 

Volume  Na  OPl-205 

Df^cided:  November  1"  t9h2. 
By  the  Commission.  Review  Board  No.  1. 
Members  Parker.  Chandler,  and  Fortier. 

MC  164601,  filed  November  5.  1982. 
Applicant;  ALASKA  FREIGHT 
BROKERS,  L\C..  SR  61243-A.  Fairbanks, 
AK  99701.  Representative:  Patsy  L. 
Wheatley  (same  address  as  applicant), 
(907)  48&-2466.  As  a  broker  of  gpiwrcl 
cvnimodiUes  (except  household  goods  1. 
between  points  in  the  U.S.  (including  AK 
and  HI). 

For  the  following,  plea.se  direct  status 
inquiries  to  Team  5  at  202-275-7289 

Volume.  No.  OP5-258 

Decided:  .\ovember  12,  1962. 
By  the  Commission,  Review  Board  ,\o.  3. 
.Members  Krock,  Joyce,  and  Dowell, 

MC  138069  (Sab-20).  filed  November  2. 
1982.  Applicant:  LUQUS,  LNC.  8331 
Pontiac  St.,  Commerce  City.  CO  80022, 
Representative:  Lester  G,  Huskey  (same 
address  as  appUcanf).  (303)  28&-2941. 
Transporting,  for  or  on  behalf  of  the 
United  States  Government  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions). 


between  points  m  the  \iS  (except  AK 
and  HI), 


[m  Out  C  ;t3Ci  Kilrtf  11  -TA-tZ 


Motor  Carriers;  Permanent  Autlionty 
Decistons;  Dccision-Motice 

The  following  applications,  filed  on  or 
after  FelLruary  9,  1981,  arr  povemed  by 
4P  CFR  11601-1160,23  of  the 
Commission's  Rules  of  Prartu  e  These 
rules  wrn?  published  in  the  Fedfra) 
Register  of  December  .^1,  l<«n  at  4,'.  ¥Ji 
86"71  and  redesignated  at  4-  FR  49583, 
November  1.  1962.  For  coirphdnce 
procedu.TS  refer  to  the  Federal  Register 
issue  of  DecpTiber  3  1980.  ,)t  4,S  V¥. 

Rtnon 

Persuns  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1160,40-1160,49,  A  copy  of  any 
application,  including  all  supporting 
evidence,  can  be  obtained  fmm 
applicant's  representative  upon  rfquesl 
and  payment  to  applican!  s 
representative  of  SlO, 

Amendments  to  the  request  for 
authonty  are  not  allowed  Some  of  the 
applications  may  have  been  modified 
prior  to  pubbcation  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authonty, 

FirKlings: 

With  the  exception  of  those 
applications  lnvoi^^ng  duly  noted 
problems  (e,g.,  unresolved  common 
control,  fitness,  water  earner  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  w-.ihng,  and  able  to  porfonn 
the  service  proposed,  and  to  conform  to 
the  requirements  of  T.tle  49,  Subtitle  fV. 
United  States  Code,  and  the 
Commission  8  regulations  This 
presumption  shai!  not  be  deemed  to 
exist  where  trie  application  is  opposed. 
Except  whore  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  m.^lor 
regulatory  action  unde-r  the  F-nor^jy 
Policy  and  Conser\a!ion  .\v\  of  iy~S 
In  the  absence  of  legally  sulficipni 
opposition  in  the  form  of  venfied 
statements  fled  on  o"-  before  4,"j  driys 
from  date  of  publication,  (or,  if  the 
application  later  becomes  unopposed! 
appropriate  authorizing  documents  will 
be  issued  to  apphcants  with  regulati>d 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  apphcant 
maintains  appropriate  compliance.  The 
unopposed  applications  invulving  new 
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entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duphcation  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Note.— All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  to  Team 
2,  (202)  27S-7030. 

Votune  No.  OP2-295 

Decided;  November  18, 1982. 
By  the  Commission.  Review  Board  No.  1. 
Members  Parker,  Chandler,  and  Fortier. 

MC  139273  (Sub-7),  filed  November  12, 
1982.  Applicant:  KINGS  COUNTY 
TRUCK  LINES.  POB  1016.  Tulare,  CA 
93274.  Representative:  Earl  N.  Miles. 
3704  Candlewood  Dr.,  Bakersfield,  CA 
93306,  805-«72-1106.  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  and  distributors  of  food 
and  related  products,  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(8)  with  (a)  Safeway 
Stores.  Incorporated,  of  Oakland,  CA. 
(b)  Adohr  Farms.  A  Division  of  the 
Southland  Corporation,  of  Santa  Ana. 
CA.  (c)  Gerber  Products  Company  of 
Oakland.  CA  (d)  Dairyman's 
Cooperative  Creamery  Association  of 
Tulare,  CA.  (e)  California  Cheese 
Company,  of  San  Jose,  CA,  and  (f) 
Riverbend  Products.  Inc.  of  Visalia,  CA. 

MC  145513  (Sub-19).  filed  November 
10, 1982.  Applicant:  SERVICE 
TRANSPORTATION,  INC.,  P.O.  Box 
732.  Payette.  ID  83661.  Representative: 
Timothy  R.  Stivers.  P.O.  Box  1578.  Boise, 
ID  83701.  (208)  343-3071.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives  and  household  goods), 
between  points  in  the  U.S..  under  a 
continuing  contract(8)  with  Palmco.  Inc.. 
of  Portland,  OR. 

MC  146853  (Sub-16),  filed  November 
12. 1982.  Applicant:  FRANK  F.  SLOAN, 
d.b.a.,  HAWKEYE  WOODSHAVINGS, 
Route  1,  Runnells,  lA  50327. 
Representative:  Richard  D.  Howe.  600. 
Hubbell  Bldg.,  Des  Moines,  lA  50309, 
515-244-2329.  Transporting  such 
commodities  a^  are  dealt  in  or  used  by 


manufacturers  and  distributors  of  beer, 
between  St.  Paul,  MN,  Phoenix,  AZ, 
Seattle,  WA.  Omaha,  NE,  and  points  in 
La  Cross  County,  WI.  on  the  one  hand, 
and.  on  the  other,  points  in  Natrona 
County,  WY. 

For  the  following,  please  direct  status 
inquiries  to  Team  1  at  202-275-7992. 

Volume  No.  OPl-206 

Decided:  November  17,  1982. 
By  the  ComTliission,  Review  Board  No.  1, 
Members  Parker.  Chandler,  and  Fortier. 

MC  27530  (Sub-18).  filed  November  4, 
1982.  Applicant;  KERRVILLE  BUS 
COMPANY.  INC.,  P.O.  Box  712. 
Kerrville,  TX  78028.  Representative: 
Jerrv'  Prestridge,  P.O.  Box  1148.  Austin, 
TX  78767,  (512)-472-8800.  Transporting 
(1)  over  regular  routes,  passengers  and 
their  express  and  newspapers,  between 
Killeen,  TX.  and  Brenham,  TX.  from 
Killeen  over  U.S.  Hwy.  190  to  Belton, 
TX.  then  over  Interstate  Hwy.  35  to 
Temple,  TX,  then  over  TX  Hwy  36  to 
Brenham.  TX,  and  return  over  the  same 
route,  serving  all  intermediate  points 
and  serving  the  Fort  Hood  Military 
Reservation,  TX,  as  an  off-route  points: 
and  (2)  over  irregular  routes,  passengers 
and  their  baggage,  in  charter  operations, 
between  points  in  Coryell,  Bell,  Milam, 
Burleson  and  Washington  Counties,  TX. 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  [including  AK  but 
excluding  HI). 

MC  134890  (Sub-15),  filed  November  2, 
1982.  Applicant:  MARION  TRANSFER. 
INC.,  3011  NORTH  30th  St..  Milwaukee. 
WI,  53210.  Representative:  Richard  C. 
Alexander,  710  North  Plankinton  Ave.. 
Milwaukee,  WI  53203.  (414)  273-7410. 
Transporting  food  and  related  products, 
between  points  in  the  U.S.  (except  AK 
and  HI).  Condition:  Issuance  of  a 
certificate  in  this  proceeding  is  subject 
to  the  coincidental  cancellation,  at 
applicant  written  request,  of  paragraphs 
(2)  and  (3)  of  its  Permit  Mc-134890  (Sub- 
No.  llX)  which  authorizes  the 
transportation  of  food  and  related 
products,  between  points  in  the  U.S., 
under  continuing  contract(3)  with  three 
named  shippers. 

Note. — The  purpose  of  this  application  is  to 
convert  a  portion  of  applicant's  permit  No. 
MC-134890  Sub-No  llx  to  a  Certificate  of 
Public  Convenience  and  Necessity. 

MC  140650  (Sub-3),  filed  November  5. 
1982.  Applicant:  PENINSULAR  MEAT 
CO.,  INC.,  4401  N.  Westshore  Blvd.,  P.O. 
Box  15592,  Tampa,  FL  33684. 
Representative:  Rudy  Yessin.  P.O. 
Drawer  B,  113  W.  Main  St.,  Frankfort. 
KY  40602.  (502)-227-7326.  Transporting 
bananas,  between  Tampa.  FL.  Gulfport. 
MS,  Mobile,  AL,  Charleston.  SC.  New 
Orleans,  LA,  and  Morehead  City,  NC.  on 


the  one  hand.  and.  on  the  other,  points 
in  PA.  OH.  WV.  KY.  IN,  and  VA. 

MC  153901  (Sub-3),  filed  November  5. 
1982.  Applicant:  AIM  INDUSTRIES,  INC. 
330  Manhattan  Ave.,  Jersey  City,  NJ 
07307.  Representative:  Gerald  J. 
Donovan,  4791  S.W.  82nd  Ave.,  Davie, 
FL  33328,  (305)^34-7621.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  New 
York,  NY.  and  points  in  RI,  MD,  DE  and 
NH. 

MC  163831.  filed  November  8. 1982. 
Applicant:  RAIL-TRAIL  CO..  3203  Third 
Ave.,  North  #301.  Billings.  MT  59101. 
Representative:  Gene  A.  Radermacher, 
(same  address  as  applicant),  (406)-245- 
5132.  Transporting  genero/  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  (1)  between  points  in  MT  and  WY, 

(2)  between  points  in  SD.  ND  and  MN. 

(3)  between  points  in  WA,  ID,  OR  and 
MT.  and  (4)  between  points  in  CO.  NE 
and  WY.  under  continuing  contract(s) 
with  Burlington  Northern  Railroad 
Company. 

For  the  following,  please  direct  status 
calls  to  Team  3  (202)  275-5223, 

Volume  No.  OP3-26 

Decided;  November  17. 1982. 

By  the  Commission,  Review  Board  No.  2, 
members  Carieton,  Wilhams.  and  Ewing. 
(Member  Ewing  not  participating.) 

MC  1074  (Sub-22),  filed  November  4, 
1982,  Applicant:  ALLEGHENY  FREIGHT 
LINES,*INC..  P.O.  Box  2080.  Winchester. 
VA  22601.  Representative:  Francis  W, 
Mclnerny,  1000  Sixteenth  St..  N.W.. 
Washington.  D.C.  20036,  (202)  783-8131. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
household  goods),  between  points  in  IL. 
IN.  KY,  VA.  NJ.  NC,  TN,  DE  and  WV. 

Note. — Applicant  intends  to  tack  this 
authority  to  its  existing  regular  and  irregular 
route  authority. 

MC  151215  (Sub-4).  filed  November  5. 
1982.  Applicant:  FACTORY  SERVICES. 
INC..  624  Kennedy  Rd.,  Lexington,  KY 
40501.  Representative:  Henry  E.  Seaton. 
1024  Pennsylvania  Bldg.,  425  13th  St.. 
N.W..  Washington.  D.C.  20004.  (202)  347- 
8862.  Transporting  waste  or  scrap 
materials,  between  points  in  KY,  TN.  IN. 
OH.  and  WV. 

MC  151224  (Sub-2).  filed  November  5, 
1982,  Applicant:  NORTHERN  STEEL 
TRANSPORT  CO.,  a  Corporation.  6041 
Benore  Rd..  Toledo.  OH  43612. 
Representative:  Michael  M.  Briley,  300 
Madison  Ave..  12th  Fl,  P.O.  Box  2088, 
Toledo.  OH  43603,  (419)  255-8220, 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 


)MI 
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ect  status 


household  goods,  and  commodities  in 
bulk),  between  those  points  in  the  U.S. 
in  and  east  of  ND.  SD,  NfE,  CO.  OK,  and 
TX. 

MC  153384  (Sub-2),  filed  November  5, 
1982.  Applicant:  JOHN  C.  WARD.  Rt  4, 
Box  331,  Newber^g,  OR  97132. 
Representative:  John  C.  Ward,  (Same 
address  as  applicant)  (503)  538-5884. 
Transporting  foundry  and  steel  mill 
supplies,  between  points  in  OH.  UT,  CA. 
OR.  WA,  IL,  PA  and  TX. 

MC  153784  (Sub-2),  filed  November  5. 
1982.  Applicant:  MANTEX  TRUCKLNG, 
INC.,  168A  Amboy  Rd..  Matawan.  Nj 
07747.  Representative:  Eugene  M. 
Malkin,  Suite  1832,  Two  World  Trade 
Center,  New  York,  NY  10048,  (212)  466- 
0220.  Transporting  ^e/7cra/  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contract(s)  with  American  Can 
Company  of  Greenwich,  CT. 

MC  158105  (Sub-2),  filed  November  5. 
1982.  Applicant:  TIPTON  TRUCKING 
COMPANY,  INC.,  25  So.  Heald  St., 
Wilmington,  DE  19801.  Representative: 
David  E.  Fox.  915  15th  St.,  N.W.,  Suite 
900,  Washington,  D.C.  20005,  (202)  628- 
9850.  Transporting  general  commodities 
(except  classes  A  and  B  e^cplosives  and 
household  goods),  between  points  in  the 
U.S.  (except  AK  and  HI). 

MC  164344,  filed  November  4, 1982. 
^  Applicant:  WIL-PAU,  R.R.  2.  Wahoo.  NE 
*  68066.  Representative:  James  K. 
Goodding,  Box  406,  225  W.  Beech, 
Ceresco,  NE  68017,  (402)  665-2211. 
Transporting  passengers  and  their 
baggage,  in  the  same  vehicle  with 
passengers,  in  special  and  charter 
operations,  between  points  in  Saunders 
County,  NE,  on  the  one  hand,  and,  on 
the  other,  points  in  lA,  MO,  KS,  and  CO. 

MC  164584.  filed  November  5.  1982. 
Applicant:  HENRY  GLASS  »  SONS, 
INC.  900  Marshall  St.  Bethlehem.  PA 
18017.  Representative:  Francis  W.  Doyie, 
323  Maple  Ave.,  Southampton,  PA  18966, 
(215)  357-7220.  Transporting  (1)  ores  and 
minerals,  clay,  concrete,  glass  or  stone 
products,  between  points  in  Berks, 
Lehigh,  N4otiroe  and  Northampton 
Counties,  PA.  od  the  one  hand,  and,  on 
the  other,  points  in  DE.  MD.  NJ,  NY,  (2) 
ores  aad  minerals,  between  points  in 
Warren  County,  NJ.  one  hand,  and,  on 
the  other,  points  in  Berks.  Bucks,  Lehi^ 
Montgomery,  Monroe,  Northampton. 
Philadelphia,  and  Schuylkill  Counties, 
PA,  and  (3)  lumber  and  wood  products. 
between  points  in  Northampton  County 
PA,  on  the  one  hand,  and,  on  the  other, 
points  in  CT,  DE,  MD,  MA,  NJ,  NY,  OH, 
and  PA. 


MC  164585,  filed  November  4,  1982. 
Applicant:  TROUT  POST  AND  POLE 
CO..  INC.,  Box  236,  Deer  River,  MN 
56636.  Representative:  William  ]. 
Gambucci,  525  Lumber  Exchange  Bldg.. 
Ten  South  Fifth  St.,  Minneapolis.  MN 
55402,  (612)  340-0808.  Transporting 
lumber  and  wood  products,  forest 
products,  and  pulp  and  paper  products. 
between  points  in  MN.  on  the  one  hand, 
and.  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI). 

MC  164594,  filed  November  3.  1982 
Applicant:  MARTIN  GAS  TRA.NSPORT, 
INC..  P.O.  Drawer  191.  Kilgore.  TX 
75662.  Representative:  E.  Stephen 
Heisley,  1919  Pennsylvania  Ave..  NW.. 
Suite  500.  Washington,  DC.  20006.  (202) 
828-5015.  Transporting  ores  and 
minerals,  chemicals  and  related 
products,  and  petroleum,  natural  gas 
and  their  products,  between  points  in 
TX.  LA.  AR.  OK.  KS,  MO.  IL.  TN.  MS. 
AL,  GA,  and  FL.  Condition:  The  person 
or  persons  who  appear  to  be  engaged  in 
common  control  of  another  regulated 
carrior  must  either  file  an  application 
under  49  U.S.C.  §  11343(A)  or  submit  ,^n 
affidavit  indicating  why  such  appro\al 
is  unnecessary  to  the  Secretary's  Office 
In  order  to  expedite  issuance  of  any 
authority,  please  submit  a  cop\  of  the 
affidavit  or  proof  of  filing  the 
application(s)  for  common  controi  to 
Team  3,  Room  2158. 

MC  164595.  filed  November  5.  1982 
Apphcant;  BRINSON  L\DUSTR1.'\L 
SALES,  INC..  19384  Hillcrest.  Lnonia, 
Ml  48152.  Representative:  A.  M.  BnnsoR 
(Same  address  as  applicant),  (313)  4~8- 
1336.  Transporting  hazardous  met  tarsals. 
between  points  in  OH.  on  the  one  hand, 
and,  on  the  other,  points  in  MI,  under 
continuing  contract(s)  with  Elkem 
Metals  Company  of  Pittsburgh.  PA. 

Note. — TTie  authority  granted  heri'in  to  the 
extnnt  it  authorizes  the  transport  of 
hazardous  materials  is  hmited  in  poinl  of 
time  to  a  penod  of  five  [5)  ytars  from  the 
dale  of  issuance. 

For  the  following,  please  direct  statu.s 
inquiries  to  Team  5  at  202-275-7289. 

Volume  No.  OP5-257 

Decided:  November  12.  1982. 
By  the  Commission.  Review  Board  \n  ,\ 
Members  Krock.  |oyce.  and  DoweJl. 

FF-629,  filed  November  4,  1982. 
Applicant;  FUTURE  WAY,  INC„  4395  E. 
Ayers,  Vernon,  CA  90023. 
Representative:  John  C.  Russell,  1545 
Wilshire  Blvd.,  Suite  606,  Los  Angeles. 
CA  90017  (213)  483-4700.  To  operate  as 
a  freight  forwarder,  in  connection  *vith 
the  transportation  oi  floor  coverings, 
between  points  in  CA,  on  the  one  hand, 
and,  on  the  other,  points  in  OR,  WA.  UT. 
AZ,  CO,  ID,  NV,  NM,  TX. 


MC  110149  (Sub-14).  filed  November  Z 
1982.  Applicant:  PAN  AMERICAN  V.A-N 
UNES.  INC,  18420  So.  Santa  Fe  Ave.. 
P.O.  Box  923.  Long  Beach.  CA  90801. 
Representative:  W  C.  Fogie  (Some 
address  as  applicant  )  (213)  537-2630. 
Transporting  (1)  rocket  engines  and  (2) 
rocket  fuel  between  points  in  the  U.S. 
(except  AK  and  HJ).  Q:)mm.in  control 
The  person  or  persons  who  appear  to  be 
engaged  in  common  contn)!  of  another 
regulated  earner  must  either  file  an 
application  under  49  U.S.C  §  11343<al  or 
submit  an  affidavit  indicating  whv  sach 
approval  is  unnecessani'  to  th<> 
Secretarv's  office.  In  order  tu  expedite 
is.suance  of  anv  authority   please  submii 
a  copy  of  the  afridax  it  or  proof  uf  filing 
the  applicationjsl  for  rommori  rortrrd  lo 
Team  5.  Room  2414 

MC  138069  (Sub-19i.  fileii  .\,  ^(■T'.^nr2. 
1982.  Applicant:  LUCR'S.  P^C.  H.r>l 
Pontiac  St.,  Commerce  Citv.  CO  aa)22. 
Representat:%e  Lester  (]   Hnskey  's<ime 
address  as  apphcant),  (303.1  28^-2941.. 
Transporting  genera!  commcxinies 
(except  household  goods),  between 
points  in  the  U.S..  under  continuing 
contract! si  with  United  Forw.irding.  Inc.. 
of  Omaha,  NT.,  and  .Na\ato  Shippers. 
Inc..  of  Denver.  CO.  Condnion  Any 
certificate  issued  in  this  proceedmg  to 
the  extent  if  authorizes  transportation  erf 
classes  A  and  B  explosives  shall  be 
limited  in  point  of  time  to  a  period 
expiring  in  5  years  from  the  date  of 
issuance  of  the  certificate. 

MC  138569  (Sub-8).  filed  October  25. 

19ft2.  Applicant  BR.A.]THW,-\JTE 
TRUCKLNG,  INC..  3819  Sunset  Drive. 
Rapid  City.  SD  57701.  RepresentaUve: 
Thomas  j.  Simmons.  P  0  Bt:x  4ft(i.  Suxn 
Falls.  SD  5-101.  |b().5j  339-.162y- 
Tran'iportmg  coal,  between  points  in 
Hot  Springs  County,  WY.  un  the  one 
hand,  and  on  the  other,  points  in 
Gallatin  and  Broadwater  Counties,  NfT. 

MC  140498  (Sub-5).  filed  Novemt)er  2, 
1982.  Applicant:  BECHEM  TRANSPORT, 
INC.,  46  River  St.  .New  Haven.  CT  06313 
Representative:  William  Q  Fvan.s.  IhfaO 
L.  St..  NW,  Suite  1100.  Washingion.  VKl 
20036.  i202)  452-743a  Transporting 
chemicals  and  related  products  between 
points  in  the  U.S.  (except  AX  and  lil). 

NOTE. — The  purpose  of  this  appittation  ts 
to  convert  applicant's  authority  from  contract 
to  common, 

MC  142698  (Sub-7),  filed  November  1, 
1982,  Apphcant  B  .A  STRICKLAND.  620 
Old  Highway  99  .North,  Burlington.  WA 
98233,  Representative:  Jim  Pitier  15 
South  Grady  Way  Suite  321.  Rentcjn. 
WA  98(B5-<J273,  206-235-1111 
T  r  a  n  s  p  orting  general  com  modi  ti  es 
(excpet  classes  A  and  B  explosives,  and 
household  goods),  between  those  points 
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in  the  U.S.  in  and  west  of  WI.  IL,  MO. 
OK,  and  TX.  (except  HI). 

MC  155118  (Sub-12),  filed  November  1, 
1982.  Applicant:  T.D.S. 
TRANSPORTATION,  INC..  1700  S.  Wolf 
Rd.,  Des  Plaines.  IL  60018. 
Representative:  [ulie  L  Roper  (Same 
address  as  applicant.),  (312)  298-6800. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contract(s)  with  Holiday  Inns.  Inc., 
Product  Services  Division,  of  Memphis, 
TN,  Allstate  Industries.  Inc.,  of  Crystal. 
MN,  Eljer  Plumbingware,  Wallace 
Murray  Corporation,  of  Pittsburgh,  PA, 
Diversified  Products  Corp.,  of  Opelika, 
AL  American  Crystall  Sugar  Company, 
of  Moorhead,  MN,  and  A.  Giurlani  & 
Bro.,  Inc.,  of  Sunnyvale,  CA. 

MC  164348,  filed  October  21, 1982. 
Applicant:  BEN  TERRY  d.b.a.  SAMSON 
EXPRESS,  114  Temescal  Circle, 
Emeryville,  CA  94608.  Representative: 
Ben  Terry,  (same  address  as  applicant), 
(415)  655-7730.  Transporting  (1) 
automobile  parts  and  engines,  and  (2) 
alcoholic  beverages,  between  points  in 
Santa  Clara  County,  CA,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S. 

Agatha  L  Mergenovich, 
Secretary. 

[FR  Doc   82-32344  Filed  11-24-82;  8:45  am| 
BILLING  CODE  7035-01 


[Permanent  Authority  Volume  No.  OP2-2961 

Motor  Carriers;  Republications  of 
Grants  of  Operating  Rights  Authority 
Prior  to  Certification 

The  following  grant  of  operating  right 
authority  is  republished  by  order  of  the 
Commission  to  indicate  a  broadened 
grant  of  authority  over  that  previous 
notice  in  the  Federal  Register. 

An  original  and  one  copy  of  an 
appropriate  petition  for  leave  to 
intervene,  setting  forth  in  detail  the 
precise  manner  in  which  petitioner  has 
been  prejudiced,  must  be  filed  with  the 
Commission  within  30  days  after  the 
date  of  this  Federal  Register  notice. 

By  the  Commission. 
Agatha  L.  Mergenovich, 

Secretary. 

MC  11592  (Sub-34)  (Republication) 
filed  April  14, 1982.  published  in  the 
Federal  Register  issue  of  June  2, 1982, 
and  republished  this  issue.  Applicant: 
BEST  REFRIGERATED  EXPRESS,  INC., 
P.O.  Box  7365,  Omaha,  NE  68107. 
Representative:  Rick  A.  Rude.  Suite  611, 


1730  Rhode  Island  Ave..  NW.. 
Washington,  DC.  20036.  A  decision  by 
the  Commission,  Division  2.  Acting  as 
an  Appellate  Division,  Commissioners 
Andre,  GiUiam,  and  Taylor,  decided 
October  13,  1982  and  served  October  19, 
1982.  finds  that  the  present  and  future 
public  convenience  and  necessity 
require  operation  by  applicant  in 
interstate  or  foreign  commerce,  as  a 
cowman  corner,  by  motor  vehicle,  over 
irregular  routes,  in  the  transportation  of 
general  commodities,  between  Batavia, 
IL.  and  Irvington,  NE,  on  the  one  hand, 
and,  on  the  other,  points  in  the  United 
States:  that  applicant  is  fit,  willing,  and 
able  properly  to  perform  the  granted 
service  and  to  conform  to  statutory  and 
administrative  requirements.  The 
purpose  of  this  republication  is  to 
include  authority  to  transport  classes  A 
and  B  explosives,  commodities  in  bulk. 
household  goods,  and  to  serve  Alaska 
and  Hawaii. 

iFR  Doc  82-^2340  Filed  11-24-82;  8:45  am) 
BILUMQ  COOC  7035-01-11 


Infosystems.  Inc..  Room  2227. 12th  & 
Constitution  Ave..  NW..  Washington, 
DC  20423.  (202)  289-4357— DC 
metropolitan  area.  (800)  424-5403— Toll 
free  for  outside  the  DC  area. 

Decided:  November  18. 1982. 

By  the  Commission.  Chairman  Taylor,  Vice 
Chairman  Gilliam,  Commissioners  Sterrett. 
Andre,  Simmons,  and  Gradison. 
Commissioner  Sterrett  was  absent  and  did 
not  participate. 
Agatha  L.  Mergenovich, 
Secretary. 

jFR  Doc  82-32339  Filed  11-24-82;  8.45  am] 
BILLING  CODE  7035-O1-*! 


[Finance  Docket  No.  300521 

Rail  Carriers;  Lorain  &  West  Virginia 
Railway  Company— Abandonment 
Exemption— in  Lorain  County,  OH 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption^ ^_ 

summary:  Under  49  U.S.C.  10505  the 
Interstate  Commerce  Commission 
exempts  the  abandonment  by  Lorain  & 
West  Virginia  Railway  Company  of  a 
21.17  mile  rail  line  between  Wellington 
and  South  Lorain  in  Lorain  County,  OH, 
from  the  requirements  of  49  U.S.C.  10903 
et  seq. 

DATES:  This  exemption  will  be  effective 
on  December  27,  1982.  Petitions  for 
reconsideration  must  be  filed  by 
December  16,  1982.  and  petitions  for 
stay  must  be  filed  by  December  6, 1982. 
ADDRESSES:  Send  pleadings  to: 

(1)  Rail  Section,  Room  5349,  Interstate 
Commerce  Commission,  12th  and 
Constitution  Ave.,  NW.,  Washington. 
DC.  20423. 

(2)  Petitiojier's  representative; 
Angelica  D.  Lloyd,  8  North  Jefferson 
Street,  Roanoke.  VA  24042. 

Pleadings  should  refer  to  Finance 
Docket  No.  30052. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  contact:  TS 


[Finance  Doclcet  No.  30026] 

Rail  Carriers;  Norfolk  and  Western 
Railway  Company — Abandonment 
Exemption— Russell  Street  Spur  Tracit 
in  Wayne  County,  Ml 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 


summary:  The  Interstate  Commerce 
exempts  from  the  requirements  of  prior 
approval  under  49  U,S.C.  10903,  et  seq. 
abandonment  by  the  Norfolk  and 
Western  Railway  Company  of  0.88  miles 
of  line  in  Wayne  County,  MI,  subject  to 
standard  labor  protection  provisions. 

DATES:  this  exemption  shall  be  effective 
on  December  27, 1982.  Petitions  to  stay 
the  effectiveness  of  this  decision  shall 
be  filed  by  December  6. 1982.  Petitions 
for  reconsideration  must  be  filed  by 
December  16. 1982. 
ADDRESSES:  Send  pleadings  to: 

(1)  Rail  Section.  Room  5349,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

(2)  Petitioner's  representative:  Robert  J. 
Cooney.  1667  Railway  Exchange 
Building,  611  Olive  Street.  St.  Louis, 
MO  63101. 

Pleadings  should  refer  to  Finance 
Docket  No.  30026. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer.  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  contact:  TS 
Infosystems.  Inc..  Room  2227, 12th  & 
Constitution  Ave.,  NW.,  Washington. 
DC  20423,  (202)  289-4357— DC 
metropolitan  area.  (800)  424-5403— Toll 
free  for  outside  the  DC  area. 

Decided:  November  18. 1982. 


By  the  Coi 
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Secretary. 
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By  the  Commis&ioa.  Oiairman  Taylor.  Vice 
Chairman  GiDiam.  Commissioners  Sterrett 
Andra  Sixnnions.  and  Gradison. 
Commissioner  Sterretl  was  absent  and  did 
not  participate. 

Agatha  L.  Mergenovich. 

Secretary. 

(PR  DtH    82-X:34:  Filed  n-J4-tC   tt45  am| 
BILLING  CODE  7035-«t-M 


(ExParteNo.llC-W6| 

Pricing  Practice*  of  Motor  Common 
Carriers  of  Property  Since  the  Motor 
Carrier  Act  of  1960 

agency:  Interstate  Commerce 

Commission. 

ACnOH:  Extension  of  time  to  file 

comments  to  notice  opening  proceeding. 


summary:  Thii  proceeding  was 
instituted  by  a  notice  opening  the 
proceeding  to  request  comments,  served 
October  2a  1982,  and  published  at  47  FR 
49481  (November  1.  1982).  A  30-day 
comment  period  was  provided-  The 
purpose  of  this  document  is  to  give 
notice  that  the  time  for  filing  comments 
has  been  extended  45  days. 
DATES:  Comments  must  be  received  by 
January  15,  1963. 

ADDRESSES:  Send  comments  (original 
and  10  copies)  to:  Ex  Parte  No.  MC-166, 
Room  2139,  Interstate  Commerce 
Commission.  Office  of  Proceedings. 
Washington,  DC  20423. 
FOR  FURTHER  INFOfHWATION  CONTACT: 
Leonard  L.  Amaiz,  (202)  275-7932 

or 
Howrell  I.  Spom,  (202)  275-7691. 
SUPPLEMENTARY  rNFORMATION:  The 
National  Small  Shipments  Traffic 
Conference  (NSSTC)  and  the  Drug  and 
Toilet  Preparation  Traffic  Conference 
(DTPTC),  jointly,  and  the  American 
Retail  Federation  (ARF],  filed  written 
requests  that  the  time  for  filing 
comments  in  this  proceeding  he 
extended  until  January  15. 1983  and 
December  27, 1982.  respectively. 
Similarly,  the  American  Trucking 
Associations,  Inc.  (ATA)  has  requested 
a  60-day  extension  of  time  for  the  Cling 
of  comments.  Central  States  Motor 
Freight  Bureau,  Inc..  Middlewest  Motor 
Freight  Bureau,  and  Niagara  Frontier 
Tariff  Bureau,  Inc.  have  filed 
communications  supporting  the  ATA's 
request  for  a  60-day  extension.  NSSTC 
and  DTPTC,  and  ATA  contend  that  they 
need  a<kbtional  time  to  gather  necessary 
information  for  prepraring  their 
comments.  ARF  contends  that  it  needs 
an  extension  so  that  it  can  consider  the 
issues  addresved  in  this  proceeding  at 
its  TrarreportaticOT  Committee  meeting  to 
be  held  December  6, 1982. 


The  45-day  extension  of  time  for  the 
filing  of  comments  in  this  proceeding, 
requested  by  NSSTC  and  DTPTC.  is 
warranted.  The  extension  should 
provide  adequate  time  for  all  parties  to 
prepare  data  and  comments  without 
unduly  delaying  the  proceeding.  The  60- 
day  extension  requested  by  ATA  and 
supporting  parties  is.  on  the  other  hand. 
not  warranted  and  unil  be  denied.  In 
viow  of  the  45-day  extension  granted. 
ARF's  request  that  the  time  for  films 
comments  be  extended  until  Decemb*-r 
27.  1982.  will  be  denied.  Any  further 
requests  for  an  extension  of  time  for  the 
filing  of  comments  in  this  proceeding 
will  be  denied. 
//  is  ordered: 

NSSTC  and  DTPTCs  joint  request  for 
an  extension  of  t_ime  for  filing  of 
comments  in  Ex  Parte  Na  MC-166  is 
granted.  Comments  in  this  proceeding 
must  be  received  by  January  15,  IQa.^, 
ATA's  and  supporting  paitit  s'  requests 
for  a  60-day  extension  of  time  for  filing 
of  comments  in  this  proceeding  and 
.A.RF's  request  for  an  extension  unti! 
December  27.  1982,  are  denied. 

Derided:  \oveniber  19,  1982. 

By  the  Commission.  Reese  R  Tayica-.  Jr_ 

Chairman. 

Agatha  L.  Mergeno\  itk. 

Secretary. 

|FR  Doc  82-32346  Filed  n-2*-8Z:  8:45  iim\ 
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Handling  of  Insurance  Friings; 
Correction 

AGENCY:  Interstate  Commerce 
Commission, 

ACTION:  Notice;  correction. 


summary:  At  47  FR  51630.  Novemlier  16, 
1982  the  Commission  published  a  notice 
which  stated  that  the  Maintenance  of 
the  Commission's  Carrier  Security  and 
Process  AgenU  Records  System  had 
been  contracted  to  Equipment 
Interchange  Association  of  Alexandria. 
VA.  The  notice  contained  an  inciwrect 
telephone  number.  The  con^ct  numbers 
are  703-823-5986  and  703-823-5987. 

EFFECTIVE  November  8. 1982. 

FOR  FURTHER  MFOftMATION  CONTACT: 

Edward  C.  Femandez.  202-275-75J1. 

Dated;  Noverabef  17,  I9a2. 
Agatha  L.  Mergenovich, 
Secretary. 

|KR  Dor.  82-S24(W  Filed  n-:«-(!:  R  4S  .im] 
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INTERMATIONAL  TRADE 
COMMISSION 

I  Investigations  Nos,  731-TA-113  and  114 
(Prefiminary)! 

Carbon  Steel  W»re  Rod  From  Brazil 

and  Trinidad  and  Tobago 

Determinations 

Or.  the  ba'-is  of  the  record  '  developed 
in  the  subjed  investigations,  the 
Commission  detprmincs.  pursuant  to 
section  733(h)  of  the  Tariff  ,'\rt  of  1930 
(19  U,S,C.  16-3b(a)),  that  there  is  a 
reasonable  indication  that  an  indtistTA'  in 
the  United  States  is  rr.atenally  injui^»d 
by  reason  of  imports  from  Brazil 
(invesUgation  .N'o.  731-TA-113 
(Preliminary))  and  Trimdad  and  Tobago 
(investigation  N'o,  73-T.A-n4  of  carbon 
steel  wire  rod,  provided  for  in  item 
607.17  of  the  Tariff  Schedules  of  the 
United  States,  which  are  alleged  to  be 
sold,  or  likely  to  be  sold,  in  the  United 
States  at  less  than  fair  value  (1.TFV]  » 

Background 

O.T  September  30.  1982,  a  petition  was 
filed  with  tfie  Com^mission  and  the 
Department  of  Commerce  by  counsel  on 
behalf  of  Atlantic  Steel  Corp., 
Continental  Steel  Corp..  Georgetown 
Steel  Corp..  Georgetown  Texas  Sted 
Corp.,  and  Raritan  River  Steel  Co., 
domestic  producers  of  carbon  steel  wire 
rod.  aBeging  that  imports  of  carbon  steel 
wire  rod  from  Brazil  a.^d  Trinidad  and 
Tobago  are  being,  or  are  likely  to  be. 
sold  in  the  Umted  States  at  LTFV  within 
the  meaning  of  section  731  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1673). 
Accordingly,  effective  September  30. 
1982.  the  Commission  Instituted 
prehminary  antidumping  investigations 
under  section  733(a)  of  the  Act  (19 
U.S.C.  section  1673b{a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  Uniled  States  i* 
materially  injured  or  is  threatened  with 
ma'crial  injury   or  the  estaljlishment  uf 
.m  industry  m  the  United  St,ites  is, 
n-.ateruilly  retarded,  by  rea.son  of 
imports  of  such  merchandise  from  Brazil 
and  Trmidad  and  Tobago 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
conference  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary, 
U.S.  Intemahonal  Trade  Commission. 


The  record  is  dtfiiifd  ui  iPi,  ar.2,i,  u!  !iit 
Commissiun  %  Rule*  of  Prantitt  aad  P^(JCl^iu^^  i"i9 
era  %  2D7.2iil  4-  FR  61311.  Feb  lU    lUfiZl, 

'•  CommiMicuief  Slern  uiiuj  deu;niiiju;k  itwl  iture 
is  i  rPBiooiible  indiciilioii  lb<il  aa  uiUijMr\  ui  the 
L'niled  Suites  n  ihreawned  wilk  nultrukj  infw)  tiy 
rcBKin  of  aUe^eiilr  LTFV  imports  M  carbon  kwVl 
wire  rod  from  Trinidad  and  Tubd^'u 
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Washington.  D.C.,  and  by  publishing  the 
notice  in  the  Federal  Register  of  October 
14, 1982  (47  FR  45980).  The  Conference 
was  held  in  Washington.  DC,  on 
October  25, 1982,  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

Views  of  Chairman  Eckes  and 
Commissioner  Haggart 

Based  on  the  record  in  these 
investigations,  we  conclude  that  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially  injured 
by  reason  of  imports  of  carbon  steel 
wire  rod  from  Brazil,  which  are 
allegedly  sold  at  less  than  fair  value.  We 
also  find  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  of  carbon  steel  wire  rod  from 
Trinidad  and  Tobago  '.  which  are 
allegedly  sold  at  less  than  fair  value. 

In  the  following  analysis,  we  first 
define  the  domestic  industry  and  then 
examine  the  condition  of  the  domestic 
industry  in  terms  of  the  relevant 
economic  indicators.  Finally,  we 
examine  the  causal  relationship 
between  the  condition  of  the  domestic 
industry  and  the  allegedly  dumped 
imports  on  a  country  by  country  basis. 

Domestic  industry 

Section  771(4)(A)  of  the  Tariff  Act  of 
1930  defines  the  term  "industry"  as  the 
"domestic  producers  as  a  whole  of  a  like 
product  or  those  producers  whose 
collective  output  of  the  like  product 
constitutes  a  major  proportion  of  the 
total  domestic  production  of  that 
product."  Section  771(10)  defines  "like 
product"  as  a  product  which  is  like,  or  in 
the  absence  of  like,  most  similar  in 
characteristics  and  uses  with  the  article 
under  investigation. 

Both  imported  and  domestic  carbon 
steel  wire  rod  are  hot-rolled, 
semifinished,  coiled  products  of  solid, 
round  cross  section,  not  under  0.20  inch 
nor  over  0.74  inch  in  diameter  which  are 
produced  in  a  variety  of  different 
grades,  sizes  and  qualities. 

There  are  three  types  of  carbon  steel 
wire  rod  based  on  carbon  content:  low. 
medium-high,  and  high  carbon  steel  wire 
rod.  Each  of  these  types  has  distinct 
characteristics  and  uses.*  Based  on  the 


information  now  available,  we  conclude 
that  low,  medium-high,  and  high  carbon 
steel  wire  rod  can  be  considered 
separate  like  products.*  However, 
domestic  producers  were  not  able  to 
break  out  their  data  on  the  basis  of  low. 
medium-high,  and  high  carbon  steel  wire 
rod  because  of  the  way  in  which  their 
records  are  kept.* Since  available  data 
do  not  permit  the  identification  of  these 
separate  like  products,  the  effect  of  the 
imports  allegedly  sold  at  less  than  fair 
value  is  assessed  under  section 
771(4)(D)  of  the  Act  by  examination  of 
the  production  of  the  narrowest  group 
which  includes  the  like  products  for 
which  the  necessary  information  can  be 
provided.  The  narrowest  group  of 
products  which  includes  the  like 
products  is  all  carbon  steel  wire  rod. 
Thus,  the  domestic  industry  for  purposes 
of  these  preliminary  investigations 
consists  of  the  producers  of  all  carbon 
steel  wire  rod. 

Condition  of  the  domestic  industry 

The  domestic  industry  as  a  whole  is 
experiencing  problems. 'The  industry's 
financial  performance,  production, 
shipments,  capacity  utilization,  and 
employment  levels  all  declined  during 
the  period  under  investigation.  The 
industry  has  experienced  its  most  severe 
decline  in  these  mdicators  in  the  most 
recent  period  for  which  data  are 
available  ()anuary-Iune  1982). 

Aggregate  production  decreased  from 
5.3  million  tons  in  1979  to  4.7  million 
tons  in  1981.  Production  for  the  most 
recent  period  of  January-June  1982  was 
1.8  million  tons  as  compared  to  2.5 
million  tons  in  the  corresponding  period 
in  1981,  a  decrease  of  approximately  28 
percent.  There  was  a  similar  decline  in 
aggregate  shipments  during  1979-1981. 


'  Hereinafter  referred  to  as  Trinidad. 

'See  Report  at  A-4.  Within  the  low  carbon 
category,  continuous  cast  and  rimmed  wire  rod  can 
be  distinguished  to  some  degree  on  the  basis  of 
characteristics  and  uses  Since  cast  rod  is 
substitutable  for  rimmed  rod  in  all  but  five  percent 
of  the  end  use  applications,  we  conclude  that  cast 
rod  is  like  nmmed  rod  and  domestic  producers  of 
both  products  should  be  considered  as  part  of  the 
domestic  industry  See  Commission  Report  at  A-4. 
The  majority  of  the  domestic  producers  informed 


the  Commission  that  they  could  not  break  out  their 
data  on  the  basis  of  cast  and  rimmed  wire  rod. 

'  We  note  that  although  counsel  for  Iscolt.  the 
wire  rod  producer  in  Tnniddd,  has  argued  that 
Iscott  makes  a  higher  quality  cast  wire  rod,  there 
was  no  argument  that  its  wire  rod  is  a  separate  like 
product. 

'See  Carbon  Steel  Wire  Rod  from  Belgium  and 
France,  hiv  Nos.  701-TA-148  and  150.  hearing 
transcript  at  p.  122,  which  has  been  made  a  part  of 
this  record  The  domestic  producers  gave  the 
Commission  general  estimates  of  low,  medium-high. 
and  high  carbon  steel  wire  rod  production,  but  these 
estimates  were  not  based  on  actual  figures. 

'The  domestic  producers  of  carbon  steel  wire  rod 
can  be  divided  into  two  groups;  the  integrated 
producers  and  the  nonintegrated  producers.  The 
record  in  this  investigation  shows  that  the 
nonintegrated  producers  are  gaming  market  share  at 
the  expense  of  the  integrated  producers.  The 
integrated  producers,  as  compared  to  the 
nonintegrated  producers,  have  shown  much  weaker 
indicators  of  economic  performance  during  the 
period  under  investigation.  However,  during  the 
period  lanuary-june  1982.  both  the  integrated  and 
the  nonintegrated  producers  experienced  downturns 
in  all  economic  indicators  at  the  same  time  that 
imports  increased. 


This  decline  became  somewhat  sharper 
in  the  first  half  of  1982  as  aggregate 
shipments  declined  by  31  percent  as 
compared  to  the  corresponding  period  in 
1981.  Capacity  utihzation  for  the 
industry  fell  from  87.7  percent  in  1979  to 
60.5  percent  in  the  first  half  of  1982.' 

The  industry  has  suffered  declining 
employment  levels  throughout  the 
period  with  significant  declines  in 
January-June  1982.  Employment 
decreased  by  33.5  percent  during 
January-June  1982  while  the  number  of 
hours  worked  declined  by  a 
commensurate  33.1  percent,  as 
compared  to  the  corresponding  period  in 
1981.  During  the  same  period,  the 
industry  has  managed  to  decrease  its 
unit  labor  costs  from  $60  per  ton  to  $55 
per  ton. 

Twelve  firms,  accounting  for  about  90 
percent  of  total  U.S.  producers' 
shipments  of  carbon  steel  wire  rod  in 

1981,  provided  profit  and  loss  figures. 
Aggregate  industry  profit  fell  from  $17.9 
million  in  1979  to  an  operating  loss  of 
$40.2  million  in  January-June  1982. 

Carbon  Steel  Wire  Rod  from  Brazil 

We  determine  that  there  is  a 
reasonable  indication  that  allegedly 
dumped  Brazilian  imports  have  caused 
material  injury  to  the  domestic  carbon 
steel  wire  rod  industry.  Our  decision  is 
based  primarily  on  the  sharp  increase  in 
imports  from  Brazil  in  the  first  half  of 

1982,  evidence  of  underselling,  and  lost 
sales  to  Brazilian  imports. 

There  were  negligible  imports  of 
carbon  steel  wire  rod  from  Brazil  in  1979 
and  no  imports  in  1980.  Imports  from 
Brazil  reached  32.579  tons  in  1981.  all  of 
which  entered  in  the  last  half  of  the 
year.  For  the  first  six  months  of  1982. 
these  imports  increased  to  over  69,000 
tons,  double  the  1981  levels.  Brazil's 
entry  into  the  U.S.  market  and  its 
steadily  increasing  market  share 
coincide  with  the  decline  in  U.S, 
apparent  consumption.  Imports  from 
Brazil  have  increased  as  a  share  of 
apparent  U.S.  consumption  from  less 
than  0.05  percent  in  1979  to  3.3  percent 
in  January-June  1982,  while  such  imports 
have  increased  as  a  share  of  U.S, 
noncaptive  consumption  from  less  than 
0.05  percent  in  1979  to  5.0  percent  in 
January-June  1982.* 


•The  capacity  utilization  of  the  integrated 
producers  fell  from  98.5  percent  in  1979  to  54.4 
percent  in  January-June  1982  despite  the  closing  of 
all  wire  rod  facilities  at  Jones  4  Laughlin  and  the 
closing  of  certain  rod  mills  operated  by  U.S.  Steel. 
Concurrently,  the  capacity  utilization  of  the 
nonintegrated  producers  fell  from  75.6  percent  to 
64.9  percent. 

•Domestic  shipments  are  divided  into  transfers  or 
sales  to  related  wire  drawers  (captive  shipments) 
and  sales  to  non-related  wire  drawers  [commercial 


Carbon  Ste 


increase  in 
their  entrar 
quarter  of  1 
of  underset 
confirmed  1 
Productic 
Trinidad  bt 
remainder  i 
6,010  tons  c 
States.  In  Ji 
from  Trinid 
more  than  I 
Additional! 
shipments  1 
basis  indici 
increased  s 
of  1981  to  tl 
significant : 
when  dome 
declined  pr 

shipments).  Af 
calculated  by  < 
shipments  (i.e. 
shipments)  am 
subtracting  U.i 
US.  noncapliv 
adding  US.  pn 
imports  for  cor 
exports  from  tl 


Federal  Register  /  Vol.  47,  No.  228  /  Friday,  November  26,  1982  /  Notices 


53517 


The  best  pricing  data  is  available  for 
standard  quality  wire  rod,  AISI 
designation  1008,  the  most  fungible 
product  in  the  market.  Pricing  data 
available  for  imports  from  Brazil 
indicate  a  steady  downw/ard  trend 
during  the  period  under  investigation. 
Prices  of  Brazihan  rod  decreased  by  11.5 
percent  from  the  third  quarter  of  1981  to 
the  second  quarter  of  1982.  During  the 
same  period,  prices  for  comparable 
domestic  rod  declined  by  only  8.5 
percent.  Direct  pricing  comparisons 
between  domestic  rod  and  Brazilian 
wire  rod  indicate  that  Brazilian  rod 
undersold  domestic  rod  in  two  of  the 
four  quarters  for  which  information  was 
available. 

Lost  sales  information  also  indicates 
that  wire  rod  from  Brazil  is  causing 
injury  to  the  domestic  industry.  During 
the  period  January  1981  through  June 
1982,  the  domestic  industry  alleged  27 
separate  instances  of  lost  sales  to  the 
imported  product.  The  Commission  staff 
was  able  to  verify  that  in  14  of  those 
instances,  the  purchaser  bought 
imported  rod  from  Brazil  primarily 
because  of  its  lower  price.  These  lost 
sales  amounted  to  over  24,000  tons,  or 
about  25  percent  of  the  imports  reported 
for  the  period  January  1981  to  June  1982. 

Carbon  Steel  Wire  Rod  from  Trinidad 

We  determine  that  there  is  a 
reasonable  indication  that  allegedly 
dumped  imports  from  Trinidad  have 
caused'material  injury  to  the  domestic 
carbon  steel  wire  rod  industry.  Our 
decision  is  based  primarily  on  the  sharp 
increase  in  imports  from  Trinidad  since 
their  entrance  in  the  market  in  the  last 
quarter  of  1981,  preliminary.indications 
of  underselling  in  the  U.S.  market,  and 
confirmed  lost  sales  because  of  price. 

Production  of  carbon  steel  wire  rod  in 
Trinidad  began  in  July  1981.  For  the 
remainder  of  that  year,  Trinidad  shipped 
6,010  tons  of  wire  rod  to  the  United 
States.  In  January-June  1982,  imports 
from  Trinidad  increased  to  19,645  tons. 
more  than  triple  the  1981  level. 
Additionally,  an  analysis  of  wire  rod 
shipments  from  Trinidad  on  a  quarterly 
basis  indicates  that  such  imports 
increased  steadily  from  the  third  quarter 
of  1981  to  the  third  quarter  of  1982.  This 
significant  increase  comes  at  a  time 
when  domestic  consumption  has 
declined  precipitously.  Imports  from 
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shipments).  Apparent  U.S.  consumption  is 
calculated  by  adding  U.S.  producers'  Iota! 
shipments  (i.e..  commercial  shipments  and  captive 
shipments)  and  imports  for  consumption,  and  by 
subtracting  U.S.  exports  from  that  sum  Apparent 
U.S.  noncaplive  consumption  is  calculaled  by 
addmg  U.S.  producers'  commercial  shipments  and 
imports  for  consumption,  and  by  sublractmg  U  S 
exports  from  that  sum. 


Trinidad  have  increased  as  a  share  of 
apparent  U.S.  consumption  from  01 
percent  in  1981  to  1.0  percent  in 
January-June  1982.  while  such  imports 
increased  as  a  share  of  apparent  U.S. 
noncaptive  consumption  from  0.2 
percent  in  1981  to  1.4  percent  in 
January-June  1982.'° 

For  purposes  of  this  preliminary 
investigation,  the  limited  pricing  data  on 
wire  rod  from  Trinidad  provide  a 
reasonable  indication  of 
underselling.  "A  comparison  of  the 
weighted-average-delivered  prices  paid 
by  purchasers  of  standard  quality  low- 
carbon  steel  wire  rod  from  the  U.S.  with 
those  by  purchasers  of  comparable  wire 
rod  from  Brazil  and  Trinidad  reveals 
that  the  wire  rod  from  Trinidad  was,  on 
average,  the  lowest  priced  of  the  three.  '- 
In  both  quarters  for  which  data  are 
available,  wire  rod  from  Trinidad 
undersold  the  domestic  product.'* 
Additionally,  information  indicates  that 
prices  of  wire  rod  from  Trinidad  ha\e 
declined  in  each  successive  quarter  in 
which  such  rod  was  sold  in  the  U.S. 
market.  Finally,  the  Commission  staff 
confirmed  two  lost  sales  to  imports  from 
Trinidad  on  the  basis  of  price. 

Addendum  to  Views  of  Chairman  Eckes 
and  Commissioner  Haggart 

These  comments  relate  to  points 
raised  in  Commissioner  Stern's  views, 
which  begin  on  the  opposite  page. 

We  note  that  Commissioner  Stern's 
views  in  these  investigations  include 
comments  on  other  investigations  which 
the  Commission  has  officially 
terminated.  '*  namely  investigations 
regarding  certain  carbon  steel  products 
from  Belgium.  France.  Italy, 
Luxembourg,  the  United  Kingdom  and 
the  Federal  Republic  of  Germany. 

A  majority  of  the  Commission 
determined  that  this  agency  had  legal 


"See  Report  at  A-30  Stv  Footnote  9. 

"  Much  of  the  inf{)rmation  on  prices  is  derived 
from  information  obtained  during  Investigations 
Nos,  701-TA-148-15O,  Curbon  Srpd  VV're  Rod  frvm 
Belyiuni.  Bin 'jI  and  France  In  re.sponsc  to 
questionnaires  sent  to  purchasers  m  those 
ii^vesligations,  the  Commission  also  received  some 
pncing  information  on  wire  rod  from  Tnnidad. 

'"An  analysis  of  customs  unit  values  also 
indicates  thai  the  imporl.s  from  Trinidad  have  lower 
customs  values  than  those  from  Brazil,  Sie  Report 
at  A-37. 

"Counsel  for  Trinidad  has  provided  the 
Commission  with  pricing  information  which 
suggests  thai  the  vnre  rod  from  Trinidad  o\ersells 
its  U.S.  competition  in  the  Gulf  area.  The 
Commission  has  begn  unable  to  determine  whelher 
pricing  trends  by  regional  areas  exist  or  to  examine 
fully  the  impact  of  imports  in  other  areas  of  the 
country  during  the  course  of  this  preliminary 
investigation.  If  this  investigmion  returns  for  a  final 
determination,  we  will  explore  this  question  more 
fully. 

"See  47  FR  49104  |19H2|  and  Commission  Nolice 
of  TerminatRin  issued  Nov  10.  1H82  (to  be  published 
in  the  Federal  Regisler) 


authority  to  terminate  those 
investigations  (19  U.S.C.  1671  c(a)),  and 
concluded  that  such  action  was 
consistent  with  the  public  interest  and 
sound,  responsible  agency  practice 
Because  these  carbon  steel  subsidy 
investigations  were  officially 
terminated,  we  have  not  issued  views 
explaining  our  votes  in  those 
investigations,  which  were  announced 
prior  to  the  terminations. 

Any  reference  whatsoever  to  our 
supposed  rationale  for  deciding  those 
investigations  is  entirely  speculative 
and  conjectural.  The  views  of 
Commissioner  Stem  on  the  carbon  steel 
cases  stand  alone.  In  our  opinion,  they 
should  not  be  accorded  legal 
significance,  and  thus  are  of  no 
precedential  value. 

Views  of  Commissioner  Paula  Stem 

Introduction 

I  dt'termine,  pursuant  to  section  731(a) 
of  the  Tariff  Act  of  1930  (hereinafter  the 
Act), '^  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  and 
threatened  with  material  injury  by 
reason  of  alleged  less-than-fair-value 
imports  of  carbon  steel  wire  rod  from 
Brazil  and  Trinidad  and  Tobago. 

The  reasons  for  my  determination  in 
these  two  cases  closely  parallel  my 
views  in  the  recent  final  countervailing 
duty  investigations  involving  imports  of 
carbon  steel  wire  rod  from  Belgium  and 
France.  ""In  brief,  the  domestic  industry 
producing  carbon  steel  wire  rod  is 
suffering  severe  injury  as  demonstrated 
by  virtually  all  economic  indicators  at 
the  Commission's  disposal.  The 
situation  of  this  industry  is  rapidly 
deteriorating.  The  subject  imports  from 
Brazil  and  Trinidad  and  Tobago, 
allegedly  sold  at  less  than  fair  value,  are 
underselling  domestically -produced  wire 
rod  and  have  rapidly  captured  a 
significant  share  of  apparent  U.S. 
consumption.  Although  our  data  is 
incomplete  at  this  stage  of  our 
investigation,  the  best  information 
available  to  us  also  provides  a 
reasonable  indication  that  the  ability 


'M9U.S.C.  1673(a). 

"These  investigations  wert?  trrmmaled  li>  a  2-1 
vote  of  the  Commission  after  the  Commission  had 
reached  a  unanimous  negative  final  determination 
with  respect  to  imports  from  Belgium  |lnv  .\o  701- 
TA-14H1  and  an  affi.-malive  detcrniinalion  with 
respect  to  imports  from  France  (Inv   No  701-1A-50. 
I  dissented  from  the  Commission  majority  s  vole  to 
lerminate  these  investigations  l)ecause  in  my  view 
the  withdrawal  of  the  petitions  by  petitioners  in 
those  cases  after  the  Commission  s  vole  is  not 
riulhnnzed  b)  the  statute  See  Action  Request  1,NV- 
82-25fl.  Terminating  Inv  .\o8  7ni-TA-!4«.'l,V)(F| 
and  accompanying  memorandum  ol  Commissioner 
Stem.  C02-F-7B. 
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and  likelihood  of  the  producer  in 
Trinidad  and  Tobago  lo  increase  its 

exports  to  the  United  States  poses  a 
reasonable  indication  of  threatened 
material  injury  that  ia  both  real  and 
imminent. 

For  purposes  of  this  preliminary 
investigatkm,  the  effect  of  the  subject 
imports  from  Brazil  and  Trinidad  and 
Tobago  must  also  be  considered  in  light 
of  the  impact  of  other  mifairly  traded 
imported  carbon  steel  wire  rod  from 
France  "  and  Venezuela."  " 
Preliminary  data  indicate  that  imports 
from  each  of  these  countries  compete  in 
the  same  market,  are  directed  to  the 
same  end-users,  pass  through  the  same 
channels  of  distribution,  and  are  priced 
similarly.^  Furthermore,  these  cases  on 
a  narrowly  defined  product  line  are  set 
against  the  overall  plight  of  the  entire 
steel  industry  in  the  United  States.  I 
have  discussed  these  subjects  in  detail 
in  my  "Views"  written  in  support  of  my 
determinations  in  Certain  Carbon  Steel 
Products  from  Belgium.  France,  Italy. 
Luxembourg,  the  United  Kingdom,  and 
the  Federal  Republic  of  Germany,  which 
were  decided  by  the  Commission  on 
October  15, 1982. 1  am,  therefore, 
incorporating  those  "Views"  into  the 
present  ones  at  the  end. 

The  Domestic  Industry  I 

Section  771{4)(A)  of  the  Tariff  Act  of 
1930  defines  the  term  "industry"  as  the 
"domestic  producers  as  a  whole  of  a  like 
product  or  those  producers  whose 
collective  output  of  the  like  product 
constitutes  a  major  proportion  of  the 
total  domestic  production  of  that 
product."  Section  771(10)  defines  "like 
product"  as  a  product  which  is  like,  or  in 
the  absence  of  like,  most  similar  in 
characteristics  and  uses  with  the  article 
under  investigation. 

Carbon  steel  wire  rod  is  a  hot-rolled, 
semifinished,  coiled  product  of  solid, 
round  cross  section,  not  under  0.20  inch 
nor  over  0.74  inch  in  diameter.  It  is 
produced  in  a  variety  of  different 
grades,  sizes  and  qualities. 


"On  September  27.  1982,  the  Department  of 
Commerce  published  a  final  determination  that 
imports  of  carbon  steel  wire  rod  from  France  are 
benefitting  from  subsidies.  See  47  FR  A2AZZ. 

"On  luly  23,  1982.  the  Departmenl  of  Commerce 
published  a  preliminary  delervuiution  that  imports 
of  carbon  wire  from  Venezuela  are  being  soid  in  the 
United  SUtes  at  less  than  fair  value  See  47  FR 
31910. 

•An  earlier  countervailing  duty  case  involving 
imports  of  carbon  steel  wire  rod  from  Brazil  (Inv 
.No.  7tn-TA-149.  Pina)),  was  suspended  by  the 
Commission  on  October  &  1982,  47  FR  44166, 
pursuant  to  an  agreemervl  between  the  Department 
of  Commerce  md  the  fovemment  of  Brazil.  TTie 
suspension  agreemenl  is  bsaed  on  the  instituiion  of 
an  export  lax  by  (h«  govemmenl  of  Brazil  which 
effectively  negates  the  subsidy  originally  found  to 
be  conferred  on  Brazilian  producers'  and  exporters' 
shipments  of  the  subject  merchandise. 


There  are  three  categories  of  carbon 
steel  wire  rt)d  based  on  carbon  content: 
low,  medium-high,  and  high  carbon  steel 
wire  rod.  Each  of  these  categories  has 
distinct  characteristics  and  uses. 
Virtually  all  of  the  wire  rod  imported 
from  Brazil  and  Trinidad  and  Tobago  is 
low-carbon  rod,^'  whereas  the  domestic 
industry  produces  all  three  categories. 
Carbon  steel  wire  rod  can  also  be 
distinguished  on  the  basis  of  the 
production  process.  There  are  two 
methods  of  making  wire  rod:  the  ingot 
method  and  the  continuous  casting 
method.'*  Wire  rod  produced  by  the 
ingot  process  may  be  "killed" 
(deoxidized)  to  retard  the  evolution  of 
gases  and  segregation  of  residuals. 
"rimmed"  in  which  the  gas  evolution 
and  residual  segregation  are  allowed  to 
occur,  or  "semi-killed"  in  which  the  rod 
is  killed  to  various  degrees.  Steel  wire 
rod  made  by  the  continuous  casting 
process  is,  by  necessity,  "killed." 
During  the  rimming  process  the 
residuals  in  rod  are  reduced,  making  the 
rod  very  soft  and  ductile.  Rimmed  rod  is 
easier  to  draw  into  such  types  of  wire, 
as  very  fine  mesh,  because  of  its  ductile 
qualities. 

Killing  the  steel  causes  the  residuals 
to  be  scattered  throughout  the  rod, 
generally  making  it  stronger  (more 
tensile).*^  Although  steel  made  by  the 
continuous  casting  method  is  always 
killed,  the  amount  of  residuals  can  also 
be  controlled  by  the  kinds  of  scrap  used 
to  make  the  steel.  The  use  of  certain 
kinds  of  scrap  can  result  in  very  low 
amounts  of  residuals  and,  therefore, 
greater  ductility.  With  this  control  of  the 
casting  process,  cast  wire  rod  can  be 
substitutable  for  rimmed  rod  in  all  but  5 
percent  of  the  cases,  e.g..  fine  wire 
mesh.-'' 

Certain  wire  drawers  prefer  rimmed 
steel  because  of  its  greater  ductility. 
Rimmed  wire  rod  also  provides  a  greater 
yield  and  results  in  less  die  wear  for  the 
drawer.  However,  rimmed  steel  usually 
sells  for  $25  to  S35  higher  than  cast  rod. 
Although  the  control  of  residuals  during 
the  casting  process  increases  the  cost  of 
cast  rod,  the  cost  of  cast  rod  normally  is 
still  lower  than  the  cost  of  rimmed  rod, 
especially  when  scrap  prices  are  low,  as 
they  are  now.  If  the  cast  rod  is  sold  for  a 
lower  cost,  wire  drawers  will  substitute 
cast  rod  for  rimmed  rod.  Since  cast  rod 
is  substitutable  for  rimmed  rod  in  all  but 
5  percent  of  the  cases  and  is  substituted 


•"Should  these  cases  return  for  a  final 
investigation.  I  wonW  expect  the  Commiasion  to 
UHlher  more  detailed  information  on  the  impact  of 
impijrts  from  theae  coonlrie*  on  the  dotnestic 
industry  The  question  of  whether  cumulation  of 
ihrse  imports  at  a  final  investifation  would  b* 
appropriate,  is.  therefore,  still  open. 

-'  See  Report,  p  A-» 

"See  Commission  Report  at  p.  .\-\. 

"See  Commission  Report  at  A-3. 


for  rimmed  rod  if  it  is  sold  at  a  low 
enough  price,  which  is  the  normal 
practice.  I  conclude  that  cast  rod  is  like 
rimmed  rod  and  producers  of  both 
products  should  be  considered  in  the 
domestic  industry. 

Although  low  carbon  steel  wire  rod 
could  be  considered  a  separate  like 
product,  domestic  producers  in  response 
to  questionnaires  were  not  able  to  break 
out  their  data  on  the  basis  of  low, 
medium-high  and  high  carbon  steel  wire 
rod  because  of  the  way  in  which  their 
records  are  kept.^L  therefore,  conclude 
under  SecUon  771(D)(4)  of  the  Act  that 
the  domestic  industry  consists  of  the 
producers  of  all  carbon  steel  wire  rod. 

Condition  of  the  U.S.  Industry 

The  domestic  industry  as  a  whole  i.s 
clearly  experiencing  problems.  The 
industry's  financial  performance, 
production,  shipments,  capacity 
utilization,  and  employment  levels  all 
declined  during  the  period  under 
investigation.  Additionally,  the  industry 
has  experienced  its  most  servere  decline 
in  the  most  recent  period,  January-June 
1982. 

In  this  investigation,  the  domestic 
producers  of  carbon  steel  wire  rod  were 
divided  into  two  groups:  The  integrated 
producers  and  the  nonintegrated 
producers.  It  is  readily  apparent  that  the 
nonintegrated  producers  are  gaining 
market  share  at  the  expense  of  the 
integrated  producers.  The  integrated 
producers  have  shown  much  weaker 
indicators  of  financial  health  for  the 
period  under  investigation.  However. 
January-June  1982  witnessed  the 
nonintegrated  producers  joining  the 
integrated  producers  in  their  financial 
straits.  The  integrated  producers  have 
reported  net  operating  losses  for  every 
period  since  1979  whereas  the 
nonintegrated  producers  were  in  the 
black  until  January-June  1982.  Aggregate 
industry  profit  fell  from  17.9  million 
dollars  in  1979  to  an  operating  loss  of 
$40.2  million  in  January-June  1982. 
During  this  time  the  net  operating  profit 
of  the  nonintegrated  producers  fell  from 
a  high  of  $37.8  million  in  1979  to  a  net 
operating  loss  of  $4  million  in  the  first 
half  of  1982. 

Aggregate  production  decreased  from 
5.3  million  short  tons  in  1979  to  4.7 
'  million  tons  in  1981  and  further  dropped 
from  2.5  million  in  January-June  1981  to 
1.8  million  or  by  approximately  28 
percent  for  the  comparable  period  in 


"See  Commission  Report  at  A-3. 

"See  Hearing  Transcript.  Irv.  No.  701-TA-48  and 
50.  Cartx)n  Steel  Wire  Rod  from  Belgium  and  France. 
at  p.  122.  The  domestic  producers  gave  the 
Commission  general  estimates  of  low,  medium-high, 
and  high  carbon  steel  wire  rod  production,  but  these 
estimates  were  not  based  on  actual  n^ures.  The 
majority  of  the  domestic  producers  also  informed 
the  Commission  that  they  were  unable  lo  brwak  out 
their  data  on  the  basis  of  cast  and  rimmed  wire  rod 


commensui 
same  perio 
to  decrease 
per  ton  to  S 
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1982.  The  decline  in  aggregate  shipments 
was  exactly  the  same  in  the  1979-1981 
period  and  somewhat  sharper  in  the  first 
half  of  1981  compared  to  the  first  half  of 
1982. 

Capacity  utilization  fell  from  87.7 
percent  in  1979  to  60.5  percent  in  the 
first  half  of  1982.  The  capacity 
utilization  of  the  integrated  producers 
fell  from  98.5  percent  in  1979  to  54.4 
percent  in  January-June  1982  despite  the 
closing  of  all  wire  rod  facilities  at 
Jones  &  Laughlin  and  the  closing  of 
several  mills  operated  by  U.S.  Steel. 
Simultaneously,  the  capacity  utilization 
of  the  nonintegrated  producers  fell  from 
75.6  percent  to  64.9  percent. 

The  industry  has  suffered  declining 
employment  levels  throughout  the 
period  with  the  January-June  1982  period 
having  the  most  devastating  declines.  In 
this  most  recent  period,  employment 
decreased  by  33.5  percent  while  the 
number  of  hours  worked  declined  by  a 
commensurate  33.1  percent.  During  the 
same  period  the  industry  has  managed 
to  decrease  its  unit  labor  costs  from  S60 
per  ton  to  $55  per  ton. 

Brazil 

,4.  Imports  '" 

Imports  of  carbon  steel  wire  rod  from 
Brazil  were  minimal  prior  to  the  last  half 
of  1981.  when  they  suddenly  rose  to 
33,000  tons,  or  4.3  percent  of  total 
imports.  In  the  first  six  months  of  1982, 
imports  from  Brazil  have  surged  to 
69,000  tons,  and  Brazil  has  captured  over 
18  percent  of  the  import  market  in  less 
than  two  years.  As  a  ratio  of  apparent 
U.S.  consumption,  imports  of  carbon 
steel  wire  rod  from  Brazil  have 
increased  from  0.6  percent  in  1981  to  3.3 
percent  in  January-June  1982."  When 
compared  to  apparent  non-captive  U.S. 
consumption,  the  ratio  rises  to  5 
percent.^* 

B.  Pricing  and  Lost  Sales 

The  U.S.  producer  price  index  for  low- 
carbon  steel  wire  rod  increased  about  40 
percent  from  1979  to  the  third  quarter  of 
1981.  The  price  index  has  since  leveled 
off,  coinciding  with  the  rapid  increase  in 
Brazilian  imports. 

Several  different  methods  of 
comparing  prices  of  domestically 
produced  and  imported  carbon  steel 
wire  rod  were  used  in  this 
investigation."  In  two  of  these 


comparisons,  no  significant  underselling 
was  reported  by  Brazilian  imports. 
When  the  Commission  compared  prices 
of  U.S-produced  wire  rod  in  a  given 
period  with  prices  of  imports  delivered 
in  the  following  calendar  quarter, 
however,  the  results  were  markedly 
different.  Prices  of  wire  rod  imported 
from  Brazil  and  reported  in  the  January- 
March  and  April-June  quarters  were 
significantly  below  average  domestic 
producers'  prices  in  the  preceding 
periods.^ For  purposes  of  this 
preliminary  investigation,  these  margins 
of  underselling  support  a  finding  that 
there  is  at  least  a  reasonable  indication 
of  price  suppression  caused  by  the 
Brazilian  imports. 

The  Commission  staff  was  able  to 
confirm  20  instances  of  lost  sales  due  to 
imported  wire  rod  from  Brazil  out  of  25 
allegations  checked.  Of  these  lost  sales, 
14  of  these  purchases,  accounting  for 
over  20  percent  of  wire  rod  imports  from 
Brazil  since  1980.  were  because  of  a 
lower  price  offered  by  the  importer. 

Trinidad  and  Tobago 

.4.  Imports  ■" 

Imports  of  carbon  steel  wire  rod  from 
Trinidad  and  Tobago  began  in  the  fourth 
quarter  of  1981.  In  the  first  three 
quarters  of  1982.  these  imports 
amounted  to  33,826  tons  and  have 
increased  in  each  quarter.'- As  a  ratio  of 
apparent  non-captive  U.S.  consumption, 
imports  from  Trinidad  have  rapidly 
grown  to  1.4  percent. 

All  of  llip.se  imports  are  produced  by 
ISCOTT.  a  recently  opened  facility  that 
utilizes  the  most  modern  continuous 
casting  production  techniques. ^^  During 
the  period  January-June  1982,  ISCOTT's 
wire  production  facilities  were  operating 
at  only  29  percent  of  capacity.  While 
counsel  for  ISCOTT  has  cautioned  that 
high  capacity  utilization  rates  cannot  be 
expected  for  many  years,  it  is  obvious 
that  a  higher  ratio  of  utilization  must  be 
achieved  in  the  near  future  if  the  firm  is 
to  remain  solvent.  It  is  likely  that 
increased  production  by  ISCOIT  will 
result  in  a  higher  level  of  exports  to  the 
United  States,  although  the  exact 
amount  of  any  such  increase  could  only 
be  the  subject  of  speculation  at  this 
point.'* 


"See  Table  17  at  A-27  of  ttie  Report. 
"  See  Table  18  at  p.  A-30  of  the  Report. 

'•Id. 

"See  Discussion  of  prices  al  pp.  A-31-39  of  the 
Report. 


'"The  actual  figures  are  ci>nfidential;  see  p.  A-3S 
of  Ihe  Report. 

"  See  table  17  of  the  Report  at  p  A-27. 

"Jd 

"See  Report  al  p  A-25. 

"In  this  context,  it  should  be  noted  thai  one  of 
Trinidad's  allernative  export  markets— the 
European  Community — also  is  suffering  from  severe 
overcapacity  in  its  carbon  steel  wire  rod  production 
facilities,  and  is  unlikely  to  be  in  a  position  to 
absorb  increasing  imports  of  these  products  in  Ihe 
near  future. 


B.  Prices  and  Lost  Sales 

Prices  reported  by  the  importer  of 
wire  rod  from  Trinidad  have  declined  in 
each  of  the  four  quarters  in  which  sales 
have  been  made.'*  While  pricing  data  is 
incomplete,  the  best  information 
a\aiiable  to  the  Commission  nneals 
that  weighted  average  dpli\ered  prices 
of  imports  were  below  U.S.  producers' 
prices  in  January-March  and  in  April- 
[une  of  this  year.  When  comparisons  are 
made  of  U.S.  prices  with  prices  of 
imports  delivered  in  the  following 
quarter,  these  ratios  of  underselling  by 
wire  rod  imported  from  Trinidad 
increase  for  the  respective  periods. 
Clearly,  there  is  a  reasonable  indication 
that  imports  from  Trinidad  may  be 
having  a  suppressing  effect  on  the 
domestic  industry's  prices. 

Only  six  allegations  of  lost  sales  to 
wire  rod  from  Trinidad  were  submitted 
to  the  Commission.  Five  of  these 
allegations  were  confirmed.  Two  of 
these  were  confirmed  because  of  price, 
although  other  factors  may  have 
infiuenced  the  purchaser  to  buy  wire  rod 
from  Trinidad.  ** 

Conclusion 

I  determine  that  there  is  a  reasonable 
indication  of  material  injury  to  the 
domestic  industry  by  reason  of  imports 
from  Brazil  and  "Trinidad  and  Tobago, 
and  that  with  respect  to  imports  from 
Trinidad,  there  is  a  real  and  imminent 
threat  that  this  injury  will  continue  in 
the  near  future. 

The  surge  of  allegedly  less-than-fair- 
value  imports  from  both  Brazil  and 
Trinidad  and  Tobago  has  been 
particularly  harmful  to  the  domestic 
industry.  Given  the  competitive  nature 
of  the  market,  the  underselling  by  the 
imported  products  which  we  have  found 
is  likely  to  have  a  suppressing  effect  on 
the  domestic  industry's  prices.  The 
record  in  this  preliminary  investigation 
provides  a  reasonable  indication  that 
imports  from  both  Brazil  and  Trinidad 
and  Tobago  have  increased  their  market 
share  by  underselling  their  domestic 
counterparts.  .Moreover,  the  recent  rapid 
growth  of  imports  from  Trinidad 
represents  a  real  threat  of  increasing 
levels  of  imports  in  the  immediate 
future 

.Against  this  background,  integrated 
and  non-integrated  wire  rod  producers 
are  now  operating  in  the  red. 


'See  Report  81  p.  A-34. 

^Counsel  for  ISCOTT  argued  al  the  Preliminary 
Conference  Ihiil  ihe  superior  quality  of  Iheir  wire 
rod  Wiis  the  primary  competitive  factor  accounting 
for  ISCOTT  s  marketing  success  m  the  United 
Stales  If  this  case  returns  for  a  final  investigation, 
the  relationship  between  price  and  perceived 
quality  differences  will  be  a  signifiirti,;  issue 
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Substantial  numbers  of  workers  are 
unemployed  and  facilities  are  idle. 
These  problems  are  becoming  more 
severe.  Consumption  dropped  by  over  28 
percent  in  the  first  half  of  1982  as 
compared  to  the  corresponding  period  in 
1981."  Moreover,  the  impact  of  the 
subject  imports  on  the  producers  of 
carbon  steel  wire  rod  must  be  viewed  in 
hght  of  the  overall  conditions  of  the 
domestic  carbon  steel  industry.  These 
and  other  considerations  are  discussed 
below  in  my  views  in  the  recently 
terminated  investigations  concerning 
Certain  Carbon  Steel  Products  from 
Belgium.  France.  Italy,  Luxembourg,  the 
United  Kingdom,  and  the  Federal 
Republic  of  Germany. 

[Investigations  Nos.  701-TA-88.  92,  93. 
94.  96,  97, 101, 194, 105  109, 117, 119. 121. 
123. 124.  and  128  (Final)) 

Certain  Carbon  Steel  Products  from 
Belgium,  France,  Italy,  Luxembourg,  the 
United  Kingdom,  and  the  Federal 
Republic  of  Germany 

Views  of  Commissioner  Paula  Stem 


I 


Outline 

I.  Introduction 

1!  Statutory  Standards  and  Causality 

A  Margins  Analysis:  An  Important  Tool 

B  Dp  Minimis  Subsidies 

C  C.rcumstances  for  Cumulation 

D  Meaning  of  Lost  Sales 

III  Hot-Rolled  Carbon  Steel  Plate 

IV  Hot-Rolled  Carbon  Steel  Sheet  and  Strip 

V  Cold-Rolled  Carbon  Steel  Sheet  and  Strip 

VI.  Carbon  Steel  Structural  Shapes 

VII.  Hot-Rolled  Carbon  Steel  Bar 

Vin.  Overview:  These  Cases,  the  Industry 

and  Its  Plight 
.■\  Overall  Industry  Performance 

B.  Problems  of  the  US.  Industry 

C.  The  Replacement  Question  and  the 

Wharton  Model 
D  Employment  Effects  of  the  Subsidies 
E  Coverage  of  Affirmative  Determinations 
F  Conclusion 
.Appendix  A  Definition  and  Condition  of  the 

Domestic  Industries 
Appendix  B.  Memorandum  on  Termination  of 

the  InvehUgations 

1.  Introduction 

On  Oc'obLT  15,  1982.  the  U.S. 
Interna'io.Tdl  Trade  Commission  made 
its  determinations  in  sixteen 
countervdiimg  duty  investigations  of 
five  carbon  steel  products  from  six 
European  nations.  I  joined  the 
Commission  majority  in  eleven  of  these 
determinations.  In  the  other  five  cases,  1 
Cdst  minority  votes.  These  Views  are 
presented  in  accordance  with  section 
705(d)  of  the  Tariff  Act  of  1930  "  which 
states: 


(d)  Publication  of  Notice  of 
Determination*. — Whenever  the 
administering  authority  or  the  Commission 
makes  a  determination  under  this  section,  it 
shall  notify  the  petitioner,  other  parties  to  the 
investigation,  and  the  other  agency  of  its 
determination  and  of  the  facts  and 
conclusions  of  law  upon  which  the 
determination  is  based  and  it  shall  publish 
notices  of  its  determination  in  the  Federal 
Register. 

1  made  affirmative  determinations  in 
the  following  nine  cases:  hot-rolled 
carbon  steel  sheet  and  strip  from 
Belgium.  France,  and  Italy,  cold-rolled 
carbon  steel  sheet  and  strip  from 
France,  and  Italy;  carbon  steel  structural 
shapes  from  Belgium,  France  and  the 
United  Kingdom,  and  hot-rolled  carbon 
steel  bar  from  the  United  Kingdom.  1 
was  joined  by  my  three  colleagues  in 
each  of  these  affirmative  findings. 

In  the  following  seven  cases.  I  made 
negative  determinations:  hot-rolled 
carbon  steel  plate  from  Belgium,  the 
United  Kingdom,  and  the  Federal 
Republic  of  Germany:  hot-rolled  carbon 
steel  sheet  and  strip  from  the  Federal 
Republic  of  Germany;  cold-rolled  carbon 
steel  sheet  and  strip  from  the  Federal 
Republic  of  Germany;  and  carbon  steel 
structural  shapes  from  Luxumbourg  and 
the  Federal  Republic  of  Germany.  In  the 
German  hot  rolled  plate  and  cold-rolled 
sheet  cases,  I  was  joined  by  Chairman 
Eckes  and  Commissioner  Haggart  to 
form  a  Commission  majority  in  those 
negative  findings.  Cnmmissioner 
Hdggart  also  shared  my  negative 
determination  on  German  hot-rolled 
sheet  and  strip. 

I  have  been  able  to  join  my  colleagues 
in  an  assessment  of  the  condition  of  the 
industries  defined  by  the  five  carbon 
steel  product  lines  before  us  in  this 
investigation  and  will  not  repeat  that 
here."  All  five  product  lines  are 
experiencing  severe  problems  reflected 
in  virtually  all  the  economic  indicators 
and  other  information  the  Commission 
compiled.  The  critical  questions  of  these 
cases,  rather,  turn  on  how  to  analyze  the 
causes  of  this  injur>':  the  role  of  margins 
analysis,  the  treatment  of  de  minimis 
subsidies,  the  appropriateness  of 
cumulation,  and  the  usefulness  of  lost- 
sales  data.  However  unified  these  votes 
may  seem  in  their  totality,  there  are 
important  differences  within  the 
Commission  on  the  legal  and  analytical 
framework,  and  consequently  the 
analysis  of  the  individual  cases. 

Subsidy  Analysis. — These  cases  were 
brought  under  the  countervailing  duty 
statute,  section  701  of  the  Tariff  Act  of 


'See  Report  at  p.  A-ia. 
"  19  L'.S.C.  1671d(d).  See  o/so  19  U.S.C. 
ie71dlc)(2J. 


"Koolnole  J9  referred  to  draft  Views  on  the 
Definition  and  Condition  of  the  Domestic  Industries 
which  have  been  omitted  from  Appendix  A  for  the 
sake  of  brevity  ) 


1930.  This  law  is  designed  to  remedy 
material  injury  caused  or  threatened  to 
an  industry  in  the  United  States  caused 
by  a  potentially  unfair  trading  practice. 
subsidization.  If  subsidies  do  not  cause 
material  injury  to  an  industry  of  another 
country,  they  are  not  an  unfair  act  and 
are  a  matter  for  the  domestic  economic 
policy  of  that  country. 

If  there  is  no  unfair  practice,  as  in  the 
four  cases  in  which  I  made  negative 
determinations,  providing  relief  falls 
outside  the  logic  of  the  law  as  there  are 
no  unfairly  traded  imports.  For  relief 
from  imports  which  are  fairly  traded,  a 
petitioner  must  file  under  section  201  of 
the  Trade  Act  of  1974  and  meet  the  more 
stringent  standards  of  that  law. 

De  Minimis  Subsidies. — Three  of  the 
present  cases,  where  Commerce  has 
found  subsidies  to  be  zero  but  continued 
the  investigations  anyway,  present 
rather  extreme  examples.  The 
Commission  must  decide  whether  an 
unfair  practice  has  resulted  in  injury  to 
the  U,S.  industry.  The  magnitude  of  the 
potentially  unfair  practice  has  been 
evaluated  at  zero.  To  find  in  the 
affirmative  in  such  a  situation  ignores 
the  effect  of  the  practice  in  question  and 
thus  would  violate  the  statutory 
requirement  for  a  causal  nexus  between 
injury  to  a  U.S.  industry  and  an  unfair 
practice.  No  better  example  could  be 
constructed  to  demonstrate  the 
desirabihty  of  "margins  analysis"  which 
helps  evaluate  the  connection  between  a 
potentially  unfair  activity,  such  as 
subsidization  or  dumping,  and  its  impact 
on  a  domestic  industry.  Though  an 
unquestioned  practice  at  the 
Commission  before  1980,  such  "margins 
analysis"  has  been  the  subject  of  much 
recent  controversy  at  the  Commission. 
These  cases  presented  the  first  occasion 
where  it  has  made  a  difference  in 
Commission  determinations  whether  the 
Commission  considered  or  ignored  the 
role  of  the  subsidies  in  causing  injury. 
For  this  reason  I  have  attempted  to  treat 
the  subject  in  exhaustive  detail  in  my 
views. 

Cumulation. — Margins  analysis  is  not 
the  sole  basis  for  examining  causality  in 
countervailing  duty  cases.  Sometimes 
imports  from  several  sources,  each  of 
which  taken  alone  may  noi  be  causing 
material  injury,  when  taken  in 
combination  do  cause  material  injury. 
The  long-established,  discretionary 
practice  for  dealing  with  such  situations 
is  "cumulation."  Because  some  of  the 
.  present  cases  include  imports  that  when 
taken  alone  could  not  possibly  be 
causing  material  injury,  I  have  in  each 
such  situation  considered  the  wisdom  of 
cumulating  the  impact  of  those  imports 
with  the  others  in  that  product  line. 


•"Certain  St 
Korea.  Inv.  No 
1223  (March  IS 
Commissioner 

Interestingly 
over  margins  a 
Commissioner 
situation  of  all 
dumping  and  s 
forced  to  back 
arguments  on't 
Commissioner 
from  Taiwan.  I 
staled: 

•  *  •  if  our  fi 
merchandise  u 
fireplace  mesh 
me  we  must  be 
character  of  th^ 
character  of  thi 
injury.  To  unde 
given  the  fact  s 
logical,  (at  24) 

"  Carbon  Ste 
France,  and  Ve 
150(Prel.).  and 
Pub.  1230  (Man 
Commissioner 

"Fireplace  N 
701-TA-185  (Pi 
"Additional  Vii 
pp.  n-18. 


I  M  I 


Lost  Sales. — Another  subject  regularly 
a  part  of  any  examination  of  causality  is 
the  information  on  sales  lost  by  the 
domestic  industry  to  potentially  unfairly 
traded  imports.  Such  information  is 
important,  but  may  be  misleading. 

All  of  these  issues  on  causality  are 
treated  in  these  views  to  establish  the 
appropriate  framework  for  the 
discussion  of  the  merits  of  each  case. 
My  views  conclude  with  an  overview  of 
what  this  investigation  has  told  us  about 
the  role  of  the  subsidized  imports  in  the 
U.S.  steel  industry. 

11.  Statutory  Standards  and  Causality 

A.  Margins  Analysis:  An  Important  Tool 

The  issue  of  what  information  the 
Commission  should  consider  when 
determining  causality  in  countervailing 
duty  investigations  has  now  come  to  a 
head  in  a  final  case.  Because  the 
outcome  on  the  matter  of  margins 
analysis  was  critical  to  certain 
determinations  in  this  case,  the 
causation  standard  in  sections  701  and 
705  of  the  Act  was  not  surprisingly 
among  the  issues  most  hotly  contested 
during  the  course  of  these  investigations. 
The  conceptual  importance  of  the 
subject,  as  well  as  my  profound 
disagreement  with  the  apparent  views  of 
my  colleagues,  prompts  me  to  expand  on 
the  views  I  first  presented  in  Certain 
Steel  Wire  Nails  from  the  Republic  of 
Korea  (1982),  ♦«  developed  in  Carbon  ' 
Steel  Wire  Rod  from  Brazil.  Belgium, 
France  and  Venezuela  (1982)."  and 
most  recently  reaffirmed  in  Fireplace 
Mesh  Panels  from  Taiwan  (1982)." 
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'"Certain  Steel  Wire  Nails  from  the  Republic:  of 
Korea.  Inv.  No.  701-TA-145  (Prcl).  USITC  Pub.  Nu. 
1223  (March  1982)  See  ■■Addiliondl  Views  of 
Commissioner  Paula  Stem"  at  11-14. 

Interestingly  enough,  initiating  the  controversy 
over  margins  analysis  in  Certain  Steel  Wire  Nails. 
Commissioner  Calhoun  when  faced  with  the 
situation  of  allegations  of  material  in)ury  from  both 
dumping  and  subsidies  on  the  same  imports  was 
forced  lo  back  away  somewhat  from  his  earlier 
arguments  on'causation.  See  "Additional  Views  of 
Commissioner  Calhoun,"  Fireplace  Mesh  Panels 
from  Taiwan.  Inv.  No.  701-TA-185  (Prel.)  |19«2)  He 
stated; 

■  ■  ■  if  our  finding  here  is  to  be  by  reason  of  the 
merchandise  under  investigation,  lo  wit  subsidized 
fireplace  mesh  panels  from  Taiwan,  then  it  seems  to 
me  we  must  be  able  to  identify  how  the  subsidized 
character  of  the  merchandise  and  not  the  LTFV 
character  of  the  merchandise  is  causing  material 
injury.  To  undertake  this  kind  of  analytical  process 
given  the  fact  situation  here  seems  lo  me  only  to  be 
logical,  (at  24] 

"  Carbon  Sleel  Wire  Rod  from  Brazil,  Belgium. 
France,  and  Venezuela,  Inv.  No.  701-TA-14e.  149, 
150  (Prel.),  and  Inv.  No,  731-TA-88  (Prel.),  USITC 
Pub,  1230  (March  1982),  See  "Additional  Views  of 
Commissioner  Paula  Stem"  at  pp,  21-32, 

"Fireplace  Mesh  Panels  from  Taiwan,  Inv.  No. 
701-TA-185  (Prel),  USITC  Pub,  1284,  Sept.  1982.  See 
"Additional  Views  of  Commissioner  Paula  Stem"  at 
pp.  11-18. 


Most  succinctly  put,  the  general  issue 
is  whether  the  Commission's  task  is  to 
determine  if  any  material  injury  has 
been  suffered  or  is  threatened  by  reason 
of  the  subject  imports  or  by  reason  of 
the  subsidization  of  the  imports.  In 
Certain  Steel  Wire  Nails  (1982), ^^  the 
issue  first  arose  in  preliminary 
countervailing  duty  cases.  In  Carbon 
Steel  Wire  Rod  "  that  concern  arose  in 
a  preliminary  antidumping  case  as  well. 
However,  this  is  the  first  occasion  in 
which  the  Commission  as  a  whole  has 
reached  this  issue  in  a  final 
investigation  under  the  Tariff  Act  of 
1930  (the  Act)  since  it  was  amended  by 
the  Trade  Agreements  Act  of  1979, « It  is 
also  the  first  occasion  on  which  a 
Commission  majority  apparently  has 
rejected  the  position  which  I  most 
strongly  believe  to  be  the  correct  one. 

Discussion  was  focused  on  two 
interpretations  of  the  phrase,  "the 
effects  of  the  subsidized  imports"  **an(i 
"by  reason  or  imports":  "(1)  Judging  the 
full  impact  of  the  subject  imports,  which 
happen  to  benefit  from  a  subsidy  or  are 
being  sold  at  less  than  fair  value;  or  (2) 
judging  the  impact  of  the  dumped  or 
subsidized  imports  by  performing 
"Margins  analysis."  I  believe  the 
language  of  the  Act  on  this  subject  is  not 
intuitively  clear  on  its  face  and. 
therefore,  merits  careful  examination. 
The  conceptual  difference  between 
these  two  approaches  cannot  be 
underestimated.  The  first  alternative 
would  attach  no  weight  to  whether,  for 
instance,  a  subsidy  was  0.000  percent, 
0,5  percent,  or  50  percent.  Any  imports 
benefitting  from  a  subsidy — no  matter 
how  insignificant,  even  '\l  de  minimis — 
would  be  equally  tainted  for  purposes  of 
causality  analysis  under  the  first 
formulation.  By  contrast,  the  second 
formulation  would  require  the  causality 
analysis  to  trace,  to  whatever  extent 
possible,  the  role  of  the  subsidy  in  the 
imports'  impact  on  the  domestic 
industry. 

A  practical  example  at  the  outset  of 
how  margins  analysis  in  countervailing 
duty  (CVD)  cases  might  be  conducted 
may  help  further  focus  the  subject.  The 
Commerce  Department,  prior  to  the 
Commission  completing  a  final  CVD 


"Certain  Steel  Wire  Nails  from  the  Republic  of 
Korea.  Inv  No.  701-TA-145  (Prel  ),  USITC  Pub.  No. 
1223  (March  1982), 

"Carbon  Sleel  Wire  Rod  from  Brazil.  Belgium. 
France,  and  Venezuela.  Inv  .No.  70l-TA-14(i.  149, 
150  (Prel),  and  Inv.  No,  731-TA-88  (Prel.),  USITC 
Pub.  No.  1230  (March  1982), 

"19U,S.C.  1671b, 

"•Eg.,  section  77114)(D]  uses  this  phrase. 

"E.g..  sections  701(a),  703(a)  and  705(b)— which 
deal  with  the  countervailing  duty  determinations  of 
the  Commission — employ  such  a  phrase  The  same 
phrase  is  found  in  sections  731(a),  733(al,  and  735(b) 
which  concern  antidumping  determinations. 


case  prepares  a  final  estimate  in  the 
form  of  an  ad  valorem  equivalent  *'  of 
all  bounties  and  grants  the  subject 
foreign  producers  receive  from  their 
governments.  Let  us  assume  that  the 
subsidy  provided  by  the  Government  of 
Oz  to  its  widget  producers  is  evaluated 
at  10  percent.  Furthermore,  in  our 
hypothetical  case  let  us  assume  that 
American  widget  makers  are  suffering 
enormous  losses  and  have  appealed  to 
the  Commission  for  relief  from  the  injury 
caused  by  subsidized  Ozien  widgets, 
which  are  capturing  0,05  percent  of  U,S- 
consumption.  Other  factors  aside,  one 
might  conclude  that  the  subsidy, 
whatever  its  magnitude,  is  having  a 
rather  inconsequential  impact.  If  an 
error  were  discovered,  and  the  Ozien 
market  share  turned  out  lo  be  5  percent, 
the  causality  analysis  would  have  to  go 
further.  If  Ozien  widgets  were 
underselling  the  American  product  by 
only  2  percent  and  their  presence  was 
stable  or  growing,  it  might  be  fair  to 
conclude,  all  other  factors  being  the 
same,  that  the  subsidy  was  responsible 
forgiving  Ozien  widgets  a  competitive 
edge.  In  the  absence  of  the  subsidy,  the 
hard  pressed  U.S.  widget  makers'  fate 
would  have  been  materially  better.  But 
if  that  margin  of  underselling  were  30 
percent,  it  might  be  difficult  to  see  how 
eliminating  with  a  countervailing  duty 
only  10  percent  of  the  large  Ozien 
advantage  would  materially  assist  the 
U.S.  industry.  Notice  all  the 
conditionals:  might,  could,  all  other 
factors  being  equal,  etc.  Margins 
analysis  is  but  one  tool,  albeit  a 
potentially  important  one.  in  the 
analytical  arsenal  of  the  Commission. 
While  the  analysis  makes  use  of  certain 
quantitative  data,  it  remains  essentially 
qualitative  in  nature. 

I  would  like  to  examine  the  statute, 
the  legislative  history,  and  Commission 
practice  before  responding  to  objections 
that  have  been  raised  to  the  wisdom  of 
this  kind  of  analysis.  The  statute  in 
section  771(c)(ii]  mandates  that  the 
Commission  consider  certain  factors  in 
"evaluating  the  effects  of  imports  of 
such  merchandise,"  But  how  these 
factors  should  be  evaluated  to 
determine  causality  is  not  explicit  m  this 
phrase,  I  believe  that  the  statute,  the 
legislative  history,  and  the  relevant 
international  agreements  taken  together 
clearly  demonstrate  that  the  second 
alternative  is  the  proper  basis  for 
assessing  causality  in  the  Commission's 
countervailing  duty  and  antidumping 
investigations  and  is  true  to  the 
intended  meaning  of  the  phrases  "the 


"As  a  percentage  of  the  customs  valuation  which 
is  the  foreign  export  value  FOB  fnreigr,  port 
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effects  of  the  subsidized  imports"  and  ' 
"by  reason  of  imports." 

The  Senate  Finance  Committee's 
•Report  on  the  Trade  Agreements  Act" 
(Senate  Report)  directs  the  Commission 
to  continue  its  practice  of  looking  to  the 
effects  of  the  net  subsidy  in  its 
countervailing  duty  determinations: 

In  determining  whether  injury  is  "by  reason 
of  subsidized  imports,  the  ITC  now  looks  at 
the  effects  of  such  imports  on  the  domestic 
industry.  The  ITC  investigates  the  conditions 
of  trade  and  competition  and  the  general 
condition  and  structure  of  the  relevant 
industry.  It  also  considers,  among  other 
factors,  the  quantity,  nature,  and  rate  of 
importation  of  the  imports  subject  to  the 
investigation,  and  bow  the  effects  of  the  net 
bounty  or  grant  relate  to  the  injury,  if  any.  to 
the  domestic  industry.  Current  ITC  practice 
with  respect  to  which  imports  will  be 
considered  in  determining  the  impact  on  the 
US.  industry  is  continued  under  the  bill. 
(Emphasis  added.)" 

With  even  greater  significance  and 
clarity,  the  Senate  Report  goes  on  to 
add: 

While  mjury  caused  by  unfair  competition, 
such  as  subsidization,  does  not  require  as 
strong  a  causation  link  to  imports  as  would 
be  required  in  determining  the  existence  of 
injury  under  fair  trade  import  relief  laws,  the 
Commission  must  satisfy  itself  that,  in  [the] 
light  of  all  the  information  presented  there  is 
a  sufficient  causal  link  between  the 
subsidization  and  the  requisite  injury. 
(Emphasis  added.)"" 

No  more  direct  encouragement  to  use 
the  subsidy  margins  provided  by 
Commerce  in  the  analysis  of  causahty 
could  possibly  be  given.  The  Senate 
Report  employs  the  identical  language  in 
directing  the  Commission  with  regard  to 
antidumping  deliberations,  replacing 
only  the  phrase  "net  bounty  or  grant" 
with  "margin  of  dumping."  "The  "by 

"Sena-e  Comm.  of  Finance.  Trade  Agreements 
Act  of  1979,  S.  RepI,  No  96-249  96th  Cong..  Ist  Sess- 
119791  al  57. 

^/bid.  at  5fl. 

"  A  review  of  <.he  drafting  of  the  Subsidies  and 
Antidumping  Codes  contains  background  on  wh.it 
should  be  used  !o  determine  causatum  of  mater.,il 
miur\ — |t]he  language  finally  agreed  upon  provided 
that;  '(i|t  must  be  demonstrated  thai  subsidized 
imporis  are.  through  the  effects  of  the  subsidy. 
causing  in|ury  within  the  meaning  of  this 
■Agreement,"  Richard  Rivers  and  lohn  Greenwald: 
The  Negotiation  of  a  Code  on  Subsidies  and 
Countervailing  Measures;  Bridging  Fundamental 
Policy  Differences,  11  L  *  Poly  Int  1  Bus  1447.  1457 
(1979i, 

The  Director-General  of  GATT  in  Apr,!  of  19-9 
described  the  negotiations  al  the  Tokyo  Round  on 
this  same  issue: 

Many  participants  look  the  Tirni  position  that 
|tlhe  existence  of  a  significant  material  injury  must 
be  proven  and  the  causa!  link  bftween  injury  and 
the  particular  subsidy  establishpd  Director-General 
of  G.'XTT  the  Tokyo  Round  of  MuUilateral  Trade 
Negotiations.  59, | 

See  also  V  S  Office  of  Specul  Tr-ide 
Representative,  Background  Papers  on  MTN. 
Subsidies  and  Countervailing  Dulies  [May  2. 1979). 

"S.  Rept.  No.  9ft-249,  at74. 


reason  of  imports"  language  of  the 
Trade  Agreements  Act  tracks  similar 
language  in  the  Antidumping  Act.  1921. 
The  statutory  repetition  of  this  causality 
language  in  the  absence  of  any  criticism 
of  the  Commission's  prior  practice 
constitutes  implicit  approval  by 
Congress  of  the  Commission's  causality 
methodology. 

The  Commission's  longstanding 
practice  under  the  1921  Act  was  to  link 
the  dumping  margin  to  the  injury.  As  a 
matter  of  administrative  practice  under 
the  Antidumping  Act,  1921,  the 
Commission  sought  to  establish  a 
"causal  link"  between  the  weighted 
average  of  the  margins  of  less-than-fair- 
value  sales  determined  by  the  Treasury 
Department  in  its  dumping  investigation 
anij  the  average  by  which  the  dumped 
imports  undersold  competing  articles 
produced  by  the  U.S.  industry.  If  the 
dumped  merchandise  undersold  the 
merchandise  produced  in  the  United 
States  by  more  than  the  weighted 
average  of  the  less-than-fair-value  sales, 
the  Commission  would  conclude  that  the 
margin  did  not  have  a  causal 
relationship  to  any  injury  resulting  from 
the  underselling.  This  reasoning  was 
adopted  by  a  Commission  majority  in 
the  negative  determination  in  Plastic 
Mattress  Handles  from  Canada  (1969)." 
The  most  recent  investigation  in  which  a 
unanimous  Commission  either 
expressed  this  reasoning  or  concurred  in 
its  result  was  Welded  Stainless  Steel 
Pipe  and  Tube  from  Japan  (1978)."  The 
time  span  alone  between  these  cases  is 
an  indication  of  the  consistent 
interpretation  by  the  Commission. 

This  practice  was  carried  over  to  the 
duty-free  provisions  of  the 
countervailing  duty  statute  enacted  in 
the  Trade  Act  of  1974  (section  303(b)  of 
the  Tariff  Act).  In  the  first  Commission 
countervailing  duty  investigation. 
Certain  Zona  from  the  Republic  of 
China  (1976),  the  Commission  stated 
that 

'  *   "  the  bounty  or  grant  paid  on  the 
subject  imports  of  zoris  would  amount  to  only 
about  1,3  cents  per  pair.  Such  a  bounty  or 
grant  would  account  for  only  a  fraction  of  the 
margin  of  underselling  which  the  subject 
imports  enjoy  over  casual  footwear  produced 
in  the  United  States." 


"Inv   NO  AA1921-57  T  C  Pub  29«.  Oct,  1969.  at 
5,  The  analysis  may  have  been  used  in  earlier  cases. 
This  is  the  first  instance  of  which  1  an  aware  in 
which  the  Commission  stales  that  it  was  employing 
the  analysis, 

'Mnv  No  AA1921-180,  USITC  Pub.  889.  luly  1978 
dt  5,  11-12  This  uniform  and  consistent 
interpretation  by  an  agency  in  administering  these 
provisions  should  be  given  considerable  weight. 

"  Certain  Zons  from  the  Republic  of  China 
(Taiwan).  Inv  No.  303-TA-l,  USITC  Pub.  No.  787. 
Sept.  1976.  at  7. 


In  the  later  antidumping  case.  Welded 
Stainless  Steel  Pipe  and  Tube  from 
Japan  (1978),  the  Commission  found  in 
the  negative  also  because  the  dumping 
margins  accounted  for  only  a  small  part 
of  the  amount  by  which  the  imports 
undersold  the  U.S.  product.** In  Certain 
Fish  from  Canada  (1978).  a  unanimous 
Commission  found  in  the  negative.  It 
concluded  that  there  was  no  likelihood 
of  injury  due  to  the  subject  imports 
because  those  subsidies  not  scheduled 
for  immediate  elimination  "are  not  likely 
to  have  any  injurious  impact  on  the  U.S. 
industry."  " 

In  Unlasted  Leather  Footwear  Uppers 
from  India  (1980)  *».  the  first 
countervailing  duty  case  decided  after 
the  Trade  Agreements  Act  of  1979  took 
effect,  the  Commission  majority  relied  in 
large  part  on  the  "inconsequential"  size 
of  the  subsidy  in  coming  to  a  negative 
determination.  In  our  "Statement  of 
Reasons,"  Chairman  Bedell  and 
Commissioner  Moore  and  I  noted; 

*   *   *  the  impact  of  a  subsidy  of  1.01 
percent  ad  valorem  on  the  price  of  finished 
nonrubber  footwear  is  inconsequential  *  *  * 
If  the  Indian  subsidies  had  any  effect  on  U.S. 
nonrubber  footwear  prices,  it  was  to  make 
them  more  competitive  with  prices  of 
imported  footwear,  since  it  is  U.S.  nonrubber 
footwear  producers  which  purchase  the 
Indian  shoe  uppers.*' 

In  their  concurring  views.  Vice 
Chairman  Alberger  and  Commissioner 
Calhoun  also  relied  on  an  analysis  of 


"Welded  Stainless  Steel  Pipe  and  Tube  from 
japan.  Inv,  No.  AA1921-180.  USITC  Pub.  899,  luly 
1978.  In  the  majority  opinion.  Chairman  Joseph  O, 
Parker,  and  Commissioners  George  M,  Moore  and 
Catherine  Bedell  concluded;  "*   *   '  the  dumping 
margin  accounted  for  only  a  small  part  of  the 
amount  by  which  the  Japanese  pipe  and  tubing 
undersold  the  domestic  product.  Even  without  the 
LTFV  margins,  the  Japanese  pipe  and  tubing  would 
have  been  priced  substantially  below  domestically 
produced  pipe  and  tubing  and  at  a  price  differential 
to  attract  sales  from  domestic  producers.  Under 
these  circumstances,  any  sales  that  US.  producers 
might  have  lost  to  Japanese  imports  or  any  price 
suppression  that  might  have  been  experienced  by 
U.S.  producers  cannot  be  attributed  to  the  LTFV 
margins  applicable  to  imports  from  japan," 
(Views"  at  5-7,)  In  the  concurring  "Reasons  for 
.Negative  Determination."  Commissioners  Bill 
Alberger  and  Daniel  Minchew  adopted  similar 
reasoning  and  came  to  an  identical  conclusion. 
("Reasons"  at  11-12.) 

"Certin  Fish  from  Canada.  Inv,  No,  303-TA-3. 
USITC  Pub.  No,  919  (September  1978).  "Statement  of 
Reasons  of  Chairman  Joseph  O.  Parker.  Vice 
Chairman  Bill  Alberger  and  Commissioners  George 
M.  Moore.  Catherine  Bedell,  and  Italo  H.  Ablondi." 
at  8. 

"Unlasted  Leather  Footwear  Uppers  from  India. 
Inv,  No,  701-TA-l  (Final).  USITC  Pub.  No.  1045. 
March  1980.  See  also  Anliydrous  Sodium 
Melaailicate  from  France.  Inv.  No.  731-TA-25  (Prel. 
and  Final),  USITC  Pub.  Nos.  1080  and  1118.  June  and 
December  1980. 

"Ibid..  "Statement  of  Reasons  of  Catherine 
Bedell.  Commissioner*  George  Moore  and  Paula 
Stem"  al  6. 


'"Ibid..  "Vie 
Calhoun"  at  14 

"  Certain  Irt 
303-TA-13  (Fil 
1980. 

"Ibid..  "Sta' 
Paula  Stem"  a 

"/A/a'..  "Vie 

"Certain  Ire 
731-TA-37  (Pri 
1981,  "Stateme 
Determination 
and  Commissic 
Catherine  Bed( 

"■Ibid.,  "Vie' 
and  "Views  of 

"Analysis  o 
has  formed  onl 
considerations 
my  position. 
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the  subsidy  in  making  the  Commission's 
determination  unanimous.  They 
observed: 

*  *  *  the  impact  of  the  1.01  percent  ad 
valorum  Indian  subsidy  on  production  costs 
of  nonrubber  footwear  is  also  small  *   *   *  .  In 
view  of  these  low  level  of  market  penetration 
and  the  low  level  of  the  subsidy,  the  fact  of 
material  injury  by  reason  of  these  subsidized 
imports  cannot  be  established.*" 

In  Certain  Iron-Metal  Castings  from 
India  (1980)  ^\  the  Commission  again 
returned  to  the  issue  of  the  impact  of  a 
subsidy  on  the  domestic  industry.  I 
noted  in  my  views,  "My  analysis  shows 
that  subject  imports  caused  price 
suppression  as  a  result  of  the  subsidies 
despite  the  fact  that  margins  of 
underselling  were  larger  than  the  levels 
of  subsidy."  •*=  Chairman  Alberger  also 
observed:  "The  margin  of  underselling 
by  the  importers'  product  was  more  than 
twice  the  amount  of  the 
subsidy*   *   *  ."  "Though  we  reached 
different  conclusions,  both  Chairman 
Alberger  and  I  recognized  the 
importance  of  analyzing  the  effect  of  the 
subsidy. 

In  a  subsequent  preliminary 
antidumping  case.  Certain  Iron-Metal 
Castings  from  India  (1981),  Vice 
Chairman  Calhoun  and  Commissioners 
Moore  and  Bedell  spoke  of  a  reasonable 
indication  of  material  injury  "beyond, 
and  entirely  separate  from,  any  injury 
caused  by  the  export  subsidies  already 
found  to  exist  on  Indian  castings."  "  In 
my  concurring  opinion  and  in  Chairman 
Alberger's  dissenting  opinion,  we  both 
referred  to  the  LTFV  margins  and  the 
subsidies  in  examining  causation.*^ 

Thus,  it  has  been  a  long  and 
continuous  Commission  practice  in  both 
antidumping  and  countervailing  duty 
cases  to  base  its  analysis  of  causality 
part  *  on  the  links  between  the 
offending  act  and  any  impact  of  the 
imports  on  the  domestic  industry. 
Obviously,  the  offending  act  is  injurious 
subsidization,  not  importation.  When 
the  net  subsidy  or  margin  of  dumping 


'"Ibid..  "Views  of  Commissioners  Alhpi^er  snd 
Calhoun"  at  14. 

"Certain  Iron-Metal  Castings  from  India,  Inv  No. 
303-TA-13  (Final).  USITC  Pub.  No,  1()98.  September 
1980. 

"Ibid..  "Statement  of  Reasons  of  Commissioner 
Paula  Stem"  at  24. 

^Ibid.,  "Views  of  Chairman  Bill  Alberser"  at  34. 

"Certain  Iron-Metal  Castings  from  India.  Inv,  No. 
731-TA-37  (Preliminary).  USITC  No.  1122.  January 
1981,  "Statement  of  Reasons  for  the  Affirmative 
Determination  of  Vice  Chairman  Michael  I  Calhoun 
and  Commissioners  George  M.  Moore  and 
Catherine  Bedell"  at  5. 

'•'•Ibid.,  "Views  of  Commissioner  Paula  Stem"  at  9 
and  "Views  of  Chairman  Bill  Alberger '  at  10. 

"Analysis  of  subsidies  or  margins  of  dumping 
has  formed  only  one  part  of  the  Commission  s 
considerations  of  causality.  This  has  always  been 
my  position. 


has  accounted  for  only  a  small  portion 
of  the  margin  of  underselling,  the 
Commission  has  reasoned  in  general 
that  the  injury  could  not  be  remedied  by 
a  countervailing  or  antidumping  duty 
and  found  in  the  negative. 

The  recent  discussion  of  the  problems 
of  causality  analysis  suffered  from  a 
mistaken  belief  that  the  "plain 
language"  of  the  statute  is 
"unambiguous"  and  that,  therefore, 
reference  to  the  legislative  history  and 
the  GATT  code  is  "irrelevant."  " 
However,  the  Senate  Report  devotes 
much  space  to  a  discussion  of  this 
"unambiguous"  subject.  The  Act  itself  is 
necessarily  streamlined  and  the  entire 
discussion  of  the  issue  by  all  parties  in 
the  present  cases  and  two  of  the 
Commissioners  in  Certain  Steel  Wire 
Nails  (1982).  Carbon  Steel  Wire  Rod 
(1982)  and  Fireplace  Mesh  Panels  (1982) 
testifies  to  the  need  for  further 
explication  of  the  statutory  language.  Of 
course,  the  legislative  history  and  the 
GATT  discussion  are  only  of  assistance 
to  the  extent  they  explain,  rather  than 
contradict,  the  statute. 

Furthermore,  it  should  first  be  noted 
that  the  so-called  "plain  meaning"  rule 
is  the  result  of  an  analysis,  not  its 
beginning,***  A  "plain  meaning" 
pronouncement  is  a  statement  to  the 
effect  that  there  is  no  reason  to  conclude 
that  the  language  in  question  should  be 
expanded  or  restricted  in  light  of 
another  section  of  the  statute,  or  that 
plain  meaning  of  the  language  m 
question  is  repugnant  to  the  overall 
statute,  or  that  the  legislative  history  of 
the  Act  shows  that  the  Congress 
intended  the  language  to  be  used  in  a 
sense  other  than  its  common  meaning,  1 
am  willing  to  grant  the  literal  language 
in  both  the  Act  and  the  MTN  codes 
which  they  implemented  does  not 
require  that  the  Commission  must  trace 
injury  from  subsidized  imports  to  the 
subsidy  or  from  dumped  goods  to  the 
margin  of  dumping.  Nor  does  the 
language  of  the  Act  forbid  such  an 
exercise.  The  analysis  offered  above 
surely  establishes  that  the  meaning  of 
the  phrase  "effect  of  subsidized 
imports"  is  not  intuitively  obvious  to  the 
most  casual  observer.  Examined  in  its 
appropriate  context,  as  I  have  attempted 
to  do  here,  the  meaning  which  I  have 
suggested  for  the  statutory  language  has 
a  greater  claim  to  the  "plain"  meaning 
than  that  offered  by  the  majority.  And 
the  interpretation  I  have  championed 
has  the  added  advantage  of  making 


"£■.,1;,.  see  "Additional  Views  of  Vice  Chairman 
Michael  ].  Calhoun"  m  Certain  Steel  Wire  Nails 
from  the  Republic  of  Korea  (1982)  at  15-22, 

"Sutherland  on  Statutory  Interpretation.  Vol  24 
(4th  Ed.,  1973J  Bt  48-49, 


economic  sense  of  the  material  injury 
test  which  the  Act  embodies,  because 
causality  depends  on  the  magnitude  of 
injurious  impact  in  the  same  manner 
that  the  remedy,  a  special  duly,  reflects 
only  the  magnitude  of  the  unfair 
practice. 

Failing  to  demonstrate  that  subsidy 
analysis  contradicts  the  plain  meaning 
or  legislative  intent  of  the  statute,  the 
proponents  of  conducting  an  analysis  of 
the  impact  of  imports,  blind  to  the 
subsidy  involved  here,  have  underlined 
the  weakness  of  their  theoretical 
position  by  resorting  to  a  seemingly 
endless  series  of  "practical"  arguments. 
Detailed  tracing  of  margins  has 
alternately  been  characterized  as  an 
impossible  burden,  an  exercise  lacking 
economic  relevance,  an  enroachment  on 
the  statutory  bifurcation  of  authority 
between  the  Commission  and 
Commerce,  or  an  administrative 
nightmare  I  will  deal  with  each  of  these 
in  turn. 

Impossible  burden. — It  has  been 
suggested  that  the  purpose  of  the  Act 
would  be  defeated  if  it  made  a  remedy 
"contingent  upon  a  detailed  tracking"  of 
the  impact  of  such  practices  on  the 
domestic  industry.  This  argument 
apparently  applies  only  to  subsidies 
since  dumping  by  definition  is  the 
relatively  direct  activity  of  selling  at 
below  home-market  fair  value  (however 
difficult  it  may  be  to  determine  properly 
fair  value)  Moreover,  if  it  were  an 
impossible  burden  to  make  such  a 
detailed  tracing,  the  Act  is  surely  self- 
defeating  because  a  rather  detailed 
tracing — on  occasion  more  complex  than 
that  suggested  here  for  tl^e 
Commission — is  required  of  Commerce 
by  the  Act  when  it  prepares  its  final 
margins.  All  information  on  subsidies 
and/or  dumping  is  distilled — 
quantified — into  simple  margins  based 
on  prices.  Application  of  the  remedy  is 
absolutely  dependent  on  this  "detailed 
tracing."  and  the  Commission — at  least 
in  final  investigations — benefits  from  the 
knowledge  Commerce  has  acquired. 

There  are  two  indications  in  the 
statute  that  Congress  envisioned  the 
Commission  as  having  the  wherewithal! 
to  complete  the  tracing  which 
Commerce  begins  by  constructing  the 
margins.  Section  771(7)(EJ(i)  provides: 

Nature  of  Subsidy— \n  determining  whether 
there  is  threat  of  materia!  injury,  the 
Commission  shall  consider  such  information 
as  may  be  presented  to  it  by  the 
administering  authority  as  to  ihe  nature  of 
the  subsidy  (particularly  as  to  whether  the 
subsidy  is  an  export  subsidy  inconsistent 
with  the  Agreement)  provided  by  a  foreign 
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country  and  the  effects  likely  to  be  caused  by 
the  subsidy." 

This  section  of  statute  applies  only  to 
threat  cases.  But  it  does  demonstrate 
Congressional  faith  in  the  ability  of  the 
Commission  to  perform  subsidy 
analysis.  Surely,  if  the  burden  were 
"impossible,"  Congress  would  not  have 
directed  the  Commission  to  assume  it 
under  any  conditions.  Congressional 
confidence  in  the  Commission's  ability 
to  perform  this  kind  of  task  is  further 
exhibited  in  the  construction  of  section 
104(b)  of  the  Trade  Agreements  Act, 
which  provides  for  review  investigations 
of  outstanding  countervailing  duty 
orders.  The  Commission  must  assess 
what  effect  an  outstanding  order  has 
had  on  the  pricing  and  other  marketing 
strategies  of  the  importers  and  exporters 
subject  to  it.  This  kind  of  retrospective 
analysis  or  projection  is  surely  as 
difficult  as  any  I,  or  the  full  Commission, 
in  the  cases  earlier  cited,  believe  should 
be  conducted  in  ordinary  non-review 
cases. 

An  Exercise  Without  Economic 
Relevance. — The  next  practical 
argument  concerns  the  economic 
relevance  of  the  margins  found  by 
Commerce.  Harald  Malmgren  is  cited: 

The  charging  of  different  prices  for  the 
same  product  in  different  markets  can  result 
from  the  fact  that  there  are  always  some 
impediments  to  arbitrage  and  from  the  fact 
that  elasticities  of  demand  vary  from  market 
to  market*  *  *.  Thia  has  nothing  to  do  with 
the  question  of  subsidies.™ 

Nor  may  I  add  would  such 
international  price  differences  have 
anything  to  do  with  predatory  dumping. 
The  point  here  is  that  pricing  below 
home  market  in  a  foreign  market  can  be 
a  perfectly  rational  reflection  of 
different  supply  and  demand  situations 
and  not  reflect  any  inately  unfair 
activity.  This  is  a  potential  problem  with 
the  statutes  themselves,  and  has  nothing 
whatever  to  do  with  the  most  rational 
way  of  applying  them.  The  argument 
continues  by  noting  that  Commerce's 
calculations  are  based  on  foreign 
accounting  principles  and  the  principles 
may  vary  by  company  as  well.  In 
general,  accounting  principles  for  the 
purposes  of  valuation  in  a  taxation 
proceeding  do  not  measure  economic 
phenomena  outside  the  accounting 
system  and  the  taxation  regulations. 


**To  date  the  Comnusston  has  relied  on  Mction 
771(7)(E)(i)  in  Leather  Weanng  Apparel  from 
Uruguay.  Inv.  No.  7(n-TA-68  (Tinall,  USITC  Pub 
1144.  May  1981;  Hot-Rolled  Carbon  Steel  Mate  from 
Brazil.  Inv.  No.  701-TA-84  (Prel.).  USffC  Pub.  No. 
1207.  lamiary  1962:  and  Hot-Rolled  Carbon  Steel 
Plate  from  Brazil.  Inv.  No.  701-TA-87  (Prel.l.  USITC 
Pub.  1221.  Feb.  1962. 

"Harald  B.  Malmgren.  International  Order  for 
Public  Subtidiei  [London.  19771  at  40-41 


There  is  nothing  surprising  in  any  of 
this.  Commerce  has  an  admittedly 
difficult  task  in  wading  through  indirect 
subsidy  programs  and  foreign  firms' 
books  to  arrive  at  the  ad  valorem  values 
of  a  foreign  subsidy  for  the  pmpose  of 
assessing  an  offsetting  tax. 

Two  further  comments  are  prompted. 
First,  the  conversion  of  indirect 
subsidies  into  an  ad  valorem  equivalent 
(carried  to  the  third  decimal  point)  is 
Commerce's  duty  and  one  which  I  trust 
it  approaches  with  the  greatest  care.  I 
must  rely  on  this  information  because  it 
is  the  best  available,  and  in  the 
bifurcated  scheme  of  responsibilities,  it 
is  Commerce's  undisputed  bailiwick. 
Second,  the  problems  encountered  by 
Commerce  in  dealing  with  accounting 
quantities  which  may  not  conform 
directly  to  economic  reality  are  those 
encountered  by  the  Commission  itself  in 
compiling  aggregate  data  on  the 
economic  performance  of  the  domestic 
industry.  In  case  after  case,  financial 
performance  data  of  individual  firms 
reflect  incompatible  accounting  years, 
various  methods  for  treating  inventories, 
different  depreciation  practices,  and 
highly  individual  methods  of  allocating 
expenses  to  the  product  lines  under 
consideration.  The  complexity  of  this 
problem  does  not  afford  the  Commission 
the  idle  luxury  of  ignoring  the  results 
unless  the  data  is  utterly  worthless.  Our 
practice  is  to  use  the  best  available 
information  and  do  our  best  to  adjust 
our  analysis  for  any  shortcomings  in  the 
data. 

Bifurcation  of  Responsibilities. — 
Margin  analysis  preserves  the  statutory 
bifurcation  of  responsibilities  between 
Commerce  and  the  Commission.  The 
purpose  of  Commerce's  calculations  are 
to  develop  an  offsetting  tax.  The 
purpose  of  the  Commission's  work  is  to 
determine  the  impact  on  the  market 
place  of  the  original  subsidy.  To  simplify 
the  analysis  to  the  level  of  freshman 
economics,  the  subsidy  is  presumed  to 
shift  the  supply  curve  of  the  foreign 
producers  to  the  right  so  that  at  any 
given  market  price  a  greater  quantity  is 
supplied.  Commerce  estimates  the 
amount  of  the  shifting.  The  Commission 
then  determines  whether  material  injury 
to  the  U.S  industry  results  from  the 
shifting,  not  from  the  simple  presence  of 
imports.  If  the  Commission  finds  in  the 
affirmative,  the  countervailing  duty  is 
applied  to  shift  the  foreign  supply  curve 
back  to  where  it  presumably  would  have 
been  without  the  subsidy.  The  statutory 
scheme  allows  a  similar  result  to  be 
achieved  by  a  settlement  in  which  the 
foreign  goveniment,  for  instance,  places 
an  equivalent  export  tax  on  the  product. 


An  Administrative  Nightmare. — A 
further  "practical"  concern  is  that 
making  affirmative  determinations     — 
dependent  on  subsidy  analysis  would 
destroy  their  stability  by  opening  them 
up  to  remands  by  the  reviewing  court  if 
it  found  the  net  subsidy  to  be 
significantly  smaller  than  that  found  by 
Commerce.  Such  analysis  would  destroy 
the  "stability"  of  ill-founded  affirmative 
decisions.  But  in  general,  effective 
administration  of  a  statute  should  never 
be  divorced  from  the  specific  acts  the 
statute  is  intended  by  all  accounts  to 
remedy.  If.  as  I  have  maintained,  margin 
analysis  should  continue  as  an  element 
of  the  Commission's  deliberations,  then 
any  significant  correction  to  the  margins 
may  be  proper  cause  for 
reconsideration.''  One  might  argue  by 
analogy  that  the  "stability"  of 
Commission  affirmatives  could  be 
increased  by  making  them  independent 
of  profit  data  which  may  be  incorrectly 
calculated. "But  such  independence 
would  eliminate  the  material  injury 
standard  of  the  statute  in  the  same 
marmer  as  blindness  to  margins  cripples 
the  causality  standard. 

To  conclude,  I  do  not  believe  that  an 
affirmative  determination  critically 
depends  on  the  most  intricate  tracing  of 
the  incidence  of  the  subsidies  and 
dumping  margins  on  the  domestic 
market.  But  the  information  is  a 
consideration  of  the  first  order,  and  we 
are  required  to  base  our  determinations 
on  the  best  available  information.  The 
process  is  not  unnecessarily 
burdensome  to  the  Commission.  Indeed, 
with  the  bifurcation  of  responsibilities 
between  Commerce  and  the 
Commission,  Commerce  lightens  our 
task  considerably  by  conducting  the 
examination  and  determination  of  the 
margins.  Rather  than  ignoring  the 
information  provided  on  this  subject,  the 
Commission  should  continue  to 
incorporate  it  into  its  causality 
considerations.  The  Commission  comes 
to  thi^task  well  prepared  as  it  is 
accustomed  to  the  "intricate  tracing"  of 
many  other  market  phenomena. 

From  the  above,  it  is  clear  that  I  have 
concluded  that  causality  is  what 
common  sense  tells  us  it  ought  to  be — 
connecting  unfair  practices.  LTFV  and/ 


"  Of  couTM  the  statute  provides  that  chanjjieg  in 
subsidy  mar^ni  subsequent  to  a  Commission 
determination  can  be  accommodated  by  an  annual 
Commerce  rwview  mechanism  without  further 
reference  to  the  Commission.  See  19  U.S.C.  1675a. 

"Atlantic  Sugar.  Ltd..  et  al.  v.  United  States. 
USCIT  No.  8&-S-00754,  Slip  Opinion  81-62  (July  8, 
1981).  The  Court  remanded  the  case  to  the 
Commission  in  part  because  of  errors  in  the 
Calculation  of  certain  data.  The  solution  is  to  do  the 
calculations  correctly,  not  throw  out  the  indicator 
involved. 


B.  De  Mim 


''  in  S(jme  p 
argument  was 
proscribed  pre 
focio  double  s 
preliminary  si 
conclusion  is  i 
the  view  that  I 
injury,  by  reaa 
meaning  comn 
cases  Indeed, 
found  in  8ecti( 
and  final  antic 
cases  alike.  Bi 
difference  bet' 
evidentiary  st< 
recsonoble  inc 
material  injur) 
must  by  prove 
dumping  marg 
standard  othei 
requirements  E 

"  Senate  Re 
89  (1979).  Houl 
Sess..  47  (1879; 
V.  United  Suti 

"Cf.AWen 
States.  515  F.  £ 
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or  sabsidized  tale*  of  imports  to  the 
material  injury  they  cause.  Refusing  to 
do  so  violates  the  logical  scheme  of  the 
statute  and  would  fimdamentally 
undermine  the  standard  for  causation. 
particularly  in  final  investigations  such 
as  those  before  the  Ckimmission  here." 

B.  De  Minimis  Subsidies 

In  analyzing  causaUty  in  the  present 
cases,  the  Commission  was  confronted 
with  the  three  affirmative  final  subsidy 
determinations  by  Commerce  in  which 
Commerce  itself  terms  them  subsidies 
and  evaluates  them  as  0.000  percent.  A 
"de  minimis"  subsidy  is  one  which  is 
trifling,  i.e.,  not  legally  cognizable. 
Inasmuch  as  the  subsidies  themselves 
are  trifles,  their  effects,  too,  cannot  be 
measurable.  Accordingly,  I  have  no 
difficulty  with  finding  that  a  "de 
minimis"  subsidy  cannot  be  the  cause  of 
present  material  injury. 

For  such  subsidized  imports  to  cause 
future  material  injury,  two  conditions 
would  have  to  be  met.  First,  the  level  of 
subsidization  would  have  to  increase  at 
some  point  in  the  future  from  the  present 
"de  minimis"  amount.  Second,  the  future 
non-"de  minimis"  subsidies  would  have 
to  be  shown  to  enable  the  subsidized 
imports  to  threaten  material  injury. 
There  is  nothing  on  the  record,  however, 
indicating  that  these  subsidies  will 
increase.  To  assume  that  the  subsidies 
will  increase  merely  because  there  are 
on-going  programs  would  be  mere 
conjecture.  The  Congressional  standard 
for  a  finding  of  a  threat  of  material 
injury  is  that  the  Commission's  record 
contain  "information  showing  that  the 
threat  is  real  and  injury  is  imminent,  not 
a  mere  supposition  of  conjecture."  '*The 
mere  possibility  that  a  significant 
subsidy  might  be  funded  at  some  time  in 
the  future  does  not  meet  this  standard." 


"In  sump  preliminary  investigatioru.  an 
argument  was  made  thai  the  very  attempt  to  be  the 
proscribed  practice*  to  the  imports  creates  a  de 
facto  double  standard  for  material  injury  in 
preliminary  and  Rnal  cawt.  1  believe  that  this 
conclusion  is  unwarranted.  I  have  always  been  of 
the  view  that  the  concepts  of  the  Act  [e.g..  material 
injury,  by  reason  of,  industry),  have  a  single 
meaning  common  to  both  preliminary  and  final 
cases  Indeed,  the  definitioni  of  such  terms  are 
found  in  section  771  which  applies  to  preJiminary 
and  final  antidumping  and  countervailing  duty 
cases  ahke.  But  there  is  a  fundamental,  inescapable 
difference  between  preliminary  and  final  cases — the 
evidentiary  standards.  In  preliminary  cases,  a 
reasonable  indication  must  be  shown:  in  final  cases, 
material  injury  due  to  subaidized  or  LTFV  imports 
must  by  proven.  Using  infomation  on  subsidies  or 
dumping  margins  in  final  cases  imposes  no  double 
standard  other  than  the  different  evidentiary 
requirements  already  stated, 

"  Senate  Report  Na  248.  SSth  Cong,  1st  Sess„  S8. 
89  (1979).  House  Report  No.  317.  i6th  Cong..  1st 
Sess,.  47  |197»),  cited  in  Alberta  Cu  Chemicitls.  Inc, 
V.  United  States.  S15  F.  Supp^  780.  790  (1981)- 

"Cf,.  Abterta  Gas  Chemicala.  Inc.  v.  United 
States.  515  F.  Supp.  7ea  791  (19B1). 


Therefore,  to  connect  imports 
benefitting  from  such  subsidies  to 
hypothetical  futive  material  injury 
would  be  to  engage  in  two  levels  of 
supposition — in  the  first  instance  about 
the  future  of  the  subsidy  and  in  the 
second  instance  about  the  subsequent 
impact  on  the  domestic  industry. 

C.  Circumstances  for  Cumulation 

The  Commission  long  ago  adopted  the 
practice  of  using  its  discretion  in 
cumulating  the  impact  of  competitive 
imports  from  more  than  one  country  in 
reaching  its  determinations  regarding 
material  injury.'* The  circumstances 
which  indicate  whether  cumulation  is 
appropriate  concern  the  competitiveness 
of  the  imported  products  with  the 
domestically-produced  products  and 
with  each  other.  It  is  standing 
Commission  practice  that  it  must  be 
demonstrated  that  "the  factors  and 
conditions  of  trade  in  the  particular  case 
show  its  relevance  to  the  determination 
of  injury."  ■"  Factors  and  conditions 
which  could  combine  to  create  a 
collective  "hammering  effect  on  the 
domestic  industry"  would  be  of  most 
concern.  These  might  include; 

Volume  of  subject  imports 

Fungibility  of  imports 

Competition  in  markets  for  the  same 
end-users 

Common  channels  of  distribution 

Simultaneous  impact 

Trend  of  import  volume 

Pricing  similarity 

Any  coordinated  action  by  importers 

The  record  contains  ample 
information  to  demonstrate  that 
virtually  all  these  factors  and  conditions 
argue  for  cumulation.  There  is  no 
evidence  of  coordinated  actions  by 
importers  and  in  individual  cases, 
import  volume  trends  and  pricing 
behavior  show  some  differences. 

The  product  lines  subject  to  these 
steel  investigations  contain  competitive, 
often  totally  fungible,  products.  The 
record  of  these  investigations  indicates 
that  brokers  buy  on  the  open  market  and 
may  not  even  know  the  identity  of  the 
producer  of  the  materials  purchased. 
Where  these  factors  are  present,  it 
would  be  unrealistic  to  attempt  to 
differentiate  the  effects  of  imports  from 
individual  countries.  In  these 


"Pig  Iron  from  East  Germany,  Czechoslovakia. 
Romania,  and  the  U.S.S.R.,  Inv.  f»<os.  AA1S21-52  to 
55,  TC  Pub.  265  (1968).  at  17  (Views  of 
Commissioner  Oubb):  Potassium  Chloride  from 
Canada.  France,  and  West  Germany,  hrv  Nos. 
AAl921-5e  to  60,  TC  Pub.  303  (1888).  See  S.  Kept 
No.  93-128S.  93rd  Cong..  2d  Sess.  180  (1874). 

"  S.  Kept.  No.  9»-129«,  83rd  Cong..  2d  Sess.  (1874). 
at  180.  TTiere  are  no  criticisms  in  the  legislative 
history  accompanying  the  Trade  Agreements  Act  of 
1979  of  this  long-standing,  oniforra  sad  < 
practice  of  the  Commission. 


circumstances,  the  cumulative  effect  of 
all  of  the  imports  subject  to  these 
particular  investigations  contribute  to 
the  prevailing  market  conditions.^' 

Cumulation  is  obviously  unnecessary 
in  cases  where  affirmative 
determinations  are  possible  on  an 
individual  basis.  Furthermore,  in  those 
cases  on  which  1  have  voted  negatively, 
the  imports  in  qiiestion  could  not 
possibly  have  contributed  to  material 
injury.  The  standard  of  "contributing  to 
material  injury"  is  obviously  a  lower 
one  than  that  of  individually  causing 
material  injury.  But  the  logic  of 
cumulation,  if  it  is  to  remain  in  accord 
with  the  carefully  constructed  causation 
standards  of  the  Act,  requires  thai  the 
imports  of  any  country  being 
cumulatively  assessed  must,  at  the  very 
least,  contribute  to  the  overall  material 
injury  to  be  remedied.  This  standard  has 
been  enunciated  by  former  Chairman 
Alberger,  Commissioner  Eckes,  and 
myself  in  the  preliminary  cases."*  In  the 
explanation  of  my  determinations  for 
each  product  line  i  distinguish  those 
situations  in  which  cumulation  was 
deemed  appropriate. 

D.  The  .Meaning  of  Lost  Sales 

As  the  language  of  the  determination 
plainly  notes,  the  Commission  must 
examine  injurv-  to  an  entire  induslry  m 
the  United  Statfs,  not  merely  lo 
individual  producers.  Clearly  this 
requires  a  judgment  about  the  aggregate 
effect  of  the  subsidized  imports  on  the 
aggregate  condition  of  the  domestic 
industry.  The  Commission's  record 
contains  information  ranging  m 
generality  from  individual  transactions 
lo  the  performance  of  the  entire 
economy.  All  this  data  can  be  usefuL 
However,  a  great  care  must  be 
employed  in  the  use  of  micro  data  to 
form  conclusions  about  aggregate 
phenomena.  Lost  sales  data  in  particular 
offer  both  unique  advantages  and 
disadvantages  in  forming  judgments  on 
the  causality  of  injury.  I  believe  that  my 


"i  have  not  cumulated  the  impact  of  subsidized 
imports  w  ilh  that  of  imports  sold  at  less  than  fair 
value,  nor  with  that  of  imports  for  which  the 
Department  of  Commerce  has  not  made  final 
determinations  as  lo  the  net  subsidy  Wilti  rfjjard  lo 
imports  from  South  Africa,  a  courtr>  whii  h  has  not 
signed  the  mlemrttional  subsidies  agreenu>nt   I  ha\e 
taken  their  presence  into  arcount  but  foui.d  that  it  is 
no!  necessar\'  lo  cumulate  them  as  their  incijsion  or 
exclusion  would  not  result  m  a  change  in  any  ot  my 
determin.itions. 

"Certain  SleeJ  Products  •   •   •   Inv   Nos  "Ol-T.A- 
86  through  144  701-TA-146  and  :TJ1-TA-147 
(F^eliminaryl  and  Inv    Nos  731-TA-S3  througii  88 
(Preliminary),  USITC  Pub  1221  (Feb  1882)  5e« 
"Views  of  Chairman  Alberger.  Vice  Chairman 
Calhoun,  and  Commissioners  Stem  and  Eckes"  at 
16  Footnote  36  makes  dear  that  this  approach  was 
also  adopted  by  Chairman  Alberfier  and  myself  in 
the  May  1860  preluniaary  steel  i 
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colleagues,  in  their  efforts  to  avoid 
looking  at  the  aggregate  impact  of 
subsidies,  may  be  placing  an  unjustified 
emphasis  on  lost  sales  representing  a 
biased  selection  never  covering  more 
than  5.7  percent  of  foreign  sales  in  any 
of  these  final  cases. 

The  reasons  for  such  a  temptation  are 
clear  enough.  Confirmed  lost  sales  by 
domestic  producers  to  the  imports  in 
question  are  a  tangible  link  between  the 
two.  Aggregate  pricing  comparisons  are 
extremely  difficult  to  calculate  on  a 
comparable  basis  for  the  domestic 
product  and  the  imports;  lost  sales  data 
on  the  other  hand,  give  a  head  on 
comparison  of  domestic  and  foreign 
prices  at  the  same  time,  in  the  same 
location,  and  often  on  the  identical 
grade  of  product.  The  multitude  of 
differences  in  characteristics  within 
each  steel  product  line  makes  loss  sales 
information  a  particularly  seductive 
alternative  to  the  complex  pricing 
analysis  performed  by  the  staff  and 
reported  in  great  detail  with  many 
qualifiers.  But  lost  sales  except  in  the 
most  unusual  of  circumstances  remain 
but  an  indication  of  the  possible 
diversion  of  business  from  the  domestic 
producers  to  persons  selling  the 
subsidized  imports.  To  establish  that 
such  diversion  actually  occurred  and  the 
reasons  for  it,  the  Commission  does  not 
rely  on  information  merely  indicatng 
reduced  sales  of  domestic  producers  or 
increased  sales  of  the  imported 
merchandise.  Rather,  the  Commission 
attempts  to  find  customers  of  the 
domestic  producers  who  have  shifted 
appreciable  amounts  of  their 
requirements  from  the  domestic 
producers  to  the  imports.  Moreover,  the 
Commission  attempts  to  discern  the 
reason  for  the  shift.  In  those  cases 
where  price  is  the  principal  reason  for 
the  switch  and  aggressive  pricing  is 
characteristic  of  the  market,  lost  sales 
could  be  a  confirmation  of  the  loss  of 
market  share  from  aggressive  marketing. 
On  the  other  hand,  this  would  not  be  the 
case  if  customers  sought  out  alternative 
sources  of  supply  in  response  to  quality 
or  delivery  problems  with  domestic 
producers. 

In  cases  where  the  Commission  staff 
verifies  that  a  domestic  producer  lost 
sales  to  subsidized  imports,  the  lost  sale 
is  not  necessarily  representative  of  a 
general.busmess  diversion  in  the  market 
place.  It  is  not  common  for  the 
customers  of  a  domestic  customer  to 
disclose  to  the  producer  their  reasons 
for  reducing  orders.  Many  claims  of  lost 
sales  made  by  domestic  producers, 
when  investigated,  turn  out  to  involve 
business  won  by  other  domestic 
companies  or  by  non-subject  imports  not 


cited  in  the  complaints.  Confirmed  lost 
sales  information  comes  from  a  sample 
selected  by  the  petitioners.  They  do  not 
in  general  tell  the  Commission  of  sales 
won  from  foreign  competitors.  The 
reasons  for  a  lost  sale  furnished  by  the 
customer  may  be  self-serving  as  well. 

In  addition  to  not  being  representative 
of  overall  business  diversion  in  the 
market  place,  confirmed  lost  sales 
represent  transactions  which  may  not,  in 
turn,  represent  trends  in  market  share. 
Indeed,  any  truly  competitive  market 
should  be  characterized  by  all 
producers — domestic  and  foreign — 
experiencing  lost — and  gained — sales. 
Such  behavior  could  be  perfectly 
compatible  with  constant  market  shares 
for  all  participants,  growing  overall 
demand,  and  a  healthy  industry  with  no 
party  inflicting  injury.  A  domestic 
consumer  may  switch  suppliers  and 
purchase  subsidized  merchandise  in  a 
market  in  which  overall  subsidized 
imports  declining.  In  such  cases,  lost 
sales  would  in  no  way  represent  the 
aggregate  impact  of  subsidized  imports 
on  the  domestic  producers  of  the 
merchandise  under  investigation. 

Nevertheless,  lost  sales  information  is 
useful.  The  absence  of  any  confirmed 
lost  sales  could  be  a  strong  indicator  of 
the  lack  of  a  causal  link.  The  presence 
of  lost  sales  invites  further  investigation 
of  aggregate  pricing  trends  to  find 
whether  imports  are  underpricing  or 
otherwise  unfairly  aided  in  their 
competition  with  the  domestic  product 
by  the  subsidies  in  question.  Such 
aggregate  pricing  information  is 
collected  by  random  sampling,  rather 
than  through  self-selected  lost  sales.  In  a 
statistical  sense,  there  should  be  a 
stochastic  element  to  prices  in  all 
competitive  markets.  Lost  sales  are  a 
biased  selection  of  those  sales  on  which 
the  successful  bidder  is  most  likely  to 
have  offered  a  lower  price.  They 
demonstrate  very  little  about  aggregate 
pricing  behavior  unless  they  cover  a 
significant  percentage  of  foreign  sales  in 
the  U.S.  market.  In  a  preliminary 
investigation,  where  comparable  pricing 
data  may  often  be  totally  lacking,  lost 
sales  may  provide  the  required 
indication  of  causality  needed  for  an 
affirmative.  The  investigations  before  us 
today  are  final  ones  and  require  proof  of 
causal  link,  not  merely  a  reasonable 
indication.  In  the  absence  of 
comparable  aggregate  pricing 
information,  lost  sales  that  were  truly 
representatative  could  theoretically 
provide  such  proof.  But  the  coverage  of 
the  lost  sales  information  is  a  paltry  0.0 
to  6  percent  of  the  subject  imports. 
There  are  absolutely  no  indications  that 
the  data  are  representative. 


Furthermore,  there  is  comparable  pricing 
data  which  the  staff  has  compiled  on  a 
random,  unbiased  basis.  Undue  reliance 
on  the  lost  sales  information  in  this 
situation  would  be  myopic  and 
misleading. 

Having  discussed  the  principles 
underpinning  my  case-by-case  analysis, 
I  will  now  focus  on  the  sixteen 
individual  cases  taken  product  line  by 
product  line. 

in.  Hot-rolled  Carbon  Steel  Plate 
A.  Belgium  * 

1.  Imports.  Imports  from  Belgium  fell 
from  386,000  short  tons  in  1978  to  214,000 
tons  in  1979.  but  then  increased  to 
286,000  tons  in  1980  and  287,000  tons  in 
1981.  Imports  in  January-June  1982 
amounted  to  116,000  tons.  11  percent 
below  the  level  for  the  same  period  of 
1981.*^  The  ratio  of  these  imports  to 
apparent  U.S.  consumption  fell 
irregularly  from  4.6  percent  to  3.9 
percent  in  1981.  In  the  first  half  of  1982 
the  market  share  rose  to  4.7 percent 
compared  to  3.2  percent  for  the  like 
period  of  1981.'^ 

2.  Prices  and  Lost  Sales.  Data 
adequate  for  analysis  indicate 
underselling  in  42  of  54  observations 
with  margins  of  underselling  generally 
ranging  from  5  to  15  percent.  ** 

Of  26  lost  sales  allegations  checked. 
18  were  confirmed,  all  because  of 
price. "Confirmed  lost  sales  covered  0.9 
percent  subject  Belgian  sales.** 

3.  Subsidy.  The  size  of  subsidies  found 
out  on  subject  Belgian  steel  ranged  from 
0  to  13.4  percent.  The  most  substantial 
Belgian  producer,  Clabecq,  was 
continued  by  Commerce  with  a  de 
minimis  margin.  Because  it  is 
inappropriate  for  the  Commission  to 
exclude  firms  that  Commerce  has 
included  in  its  affirmative 
determinations,  a  weighted  average 
subsidy  margin  was  constructed.'* The 
result  was  a  margin  well  under  two 
percent  because  Clabecq  accounts  for 
the  lion's  share  of  Belgian  exports.  Even 
assuming  a  full  pass  through  of  these 


"Official  import  statistic*  do  not  separate 
Luxembourg  from  Belgium  and  therefore  the 
numbers  are  given  for  the  two  combined.  However, 
virtually  all  imports  of  this  product  originate  in 
Belgium.  See  Report  at  11-29. 

"  "Report  at  H-29.  U-32: 11-35;  11-52:  and  11-57. 
respectively. 

"Unless  otherwise  noted  lost  sales  coverage 
Tigures  show  the  total  volume  of  confirmed 
allegations  of  lost  sales  verified  in  the  final 
investigaUon  as  a  percentage  of  total  U.S.  imports 
for  consumption  between  January  1980  and  June 
1982.  The  source  is  calculations  performed  for  my 
office  by  the  Office  of  Economics. 

"Source  of  weighted  average  calculations: 
Memorandum  to  Commissioner  Stem  from  Director. 
Office  of  Investigations.  September  3a  1982, 
submitted  in  confidence. 
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subsidies  to  the  market  place,  a  highly 
unlikely  event,  there  would  not  be  a 
material  impact  on  the  U.S.  industry. 

B.  The  United  Kingdom 

1.  Imports.  Imports  from  the  United 
Kingdom  fell  from  34,000  tons  in  1978  to 
6,000  tons  in  1980  before  returning  to 
35.000  tons  in  1981.  In  January-June  1982. 
9,000  tons  were  imported,  or  50  percent 
more  than  during  the  like  period  of 
1981." 

The  ratio  of  imports  to  U.S. 
consumptions  was  0.4  percent  in  1978 
and  0.5  percent  in  1981.  In  the  first  half 
of  1982  the  level  was  0.4  percent 
compared  to  0.1  percent  for  the  like 
period  of  1981.** 

2.  Pricing  and  Lost  Sales.  The  only 
pricing  comparison  showed  a  margin  of 
underselling  of  1  percent."  Of  five  lost 
sales  investigated,  4  were  confirmed  all 
on  the  basis  of  price.*** Confirmed  lost 
sales  covered  0.1  percent  of  subject  U.K. 
sales. 

C.  Federal  Republic  of  Germany 

1.  Imports.  Imports  from  Germany  fell 
irregularly  from  183,000  tons  in  1978  to 
96,000  tons  in  1981.  In  January-June  1982 
there  were  28,000  tons  or  22  percent 
below  the  level  for  the  like  period  of 
1981.^' 

The  ratio  of  imports  to  U.S. 
consumption  fell  from  2.2  percent  in  1978 
to  1.3  percent  in  1981.  In  January-June 
1982  they  were  1.2  percent  compared 
with  0.9  percent  for  the  first  half  of 
■1981.92 

2.  Prices  and  Lost  Sales.  Margins  of 
underselling  by  the  imports  generally 
ranged  from  10  to  15  percent  and  were 
calculated  on  a  small  base." 

Of  9  lost  sales  checked,  only  3  were 
confirmed,  all  on  the  basis  of  price.'* 
The  data  covered  2.2  percent  of  German 
sales. 

3.  Subsidy.  Commerce  found  de 
minimis  level  of  subsidy  on  German 
imports  and  evaluated  it  at  zero. 

D.  Determinations 

I  have  made  negative  determinations 
in  all  three  of  the  hot-rolled  carbon  steel 
plate  cases.  The  significant  underselling 
despite  the  de  minimis  level  of  the 
German  subsidies  and  the  declining 
penetration  of  imports  rule  out  any 
possibility  that  German  imports  have 
contributed  to  any  injury  the  U.S. 
industry  is  experiencing.  Similariy.  the 
extremely  low  level  of  subsidy  on 
Belgian  imports  (evaluated  at  zero  for 
most  of  the  imports  considered)  coupled 
with  significant  margins  of  underselling 


demonstrate  that  Belgian  imports  would 
be  a  strong  factor  in  this  market  without 
the  benefit  of  the  subsidies  noted  by 
Commerce.  Belgian  imports  are  not 
causing  or  contributing  to  material 
injury.  The  tiny  presence  of  imports 
from  the  United  Kingdom  is  simply  not 
significant  enough  to  cause  material 
injury. 

Furthermore,  nothing  on  the  record 
demonstrates  that  these  subsidized 
imports  taken  separately  or  cumulated 
with  each  other  threaten  to  cause 
material  injury  in  a  real  and  imment 
manner.  Imports  from  Belgium  have 
declined  from  their  high  point  m  1978, 
with  the  decline  especially  noticeable  in 
the  most  recent  period,  Jan. -June  1982. 
Imports  from  the  U.K.  have  been  at  a 
very  low  level  and  stable,  over  the 
entire  4)^  year  period  January  1978-June 
1982. 

In  terms  of  import  penetration. 
Belgium's  share  of  the  U.S.  market  has 
also  declined.  But  more  importantly,  the 
Belgium  producer  Clabecq.  which 
accounted  for  the  vast  bulk  of  Belgium 
plate  exports  to  the  United  Stales 
throughout  the  entire  period,  was  found 
to  have  been  granted  de  minimis 
subsidies  by  Commerce."  Without 
Clabecq,  import  penetration  by  Belguim 
plate  was  less  than  1  percent  m  all 
periods,  January  1978-june  1982.  [The 
import  penetration  ratios  without 
Clabecq's  figures  are  confidential.!  U.K. 
import  penetration  for  plate  only 
reached  0.5  percent  in  calendar  year 
1981,  and  has  receded  since  then. 

Pricing  information  on  Belgian  plate 
supply  indicates  no  evidence  of  price 
cutting  to  gain  market  share.  Price  data 
for  the  U.K.  were  not  available, 
probably  due  to  the  country's  small 
presence  in  the  market. 

The  EC  has  a  voluntary  quota  system 
for  steel  plate.  Belgium  and  U.K. 
producers  have  had  to  cut  production  on 
these  products  during  the  period  of 
investigation,  and  the  amo  ::!t  of  the 
cutback  has  increased.**^ This  system 
restricts  total  production,  including 
exports  to  the  U,S,  market,  Belgium  and 
U.K.  producers  are  pledged  under  the 
Davignon  Plan  of  the  European 
Communities  to  end  state  subsidies,  and 
rationalize  production  and  capacity  by 
1985.  Such  rationalizations  if  undertaken 
will  result  in  capacity  cutbacks  for  most 
steel  products,  including  hot-rolled 
plate." 


IV.  Hot-roUed  carbon  steel  sheet  and 
strip 

A.  Belgium 

1.  /mporte.**  Imports  from  Belgium 
grew  irregulariy  from  77,000  tons  in  1978 
to  108,000  tons  in  1981  »*  Imports  m 
January-June  1982  were  54.000  tons 
compared  to  13,000  during  the  first  half 

ofigei."* 

As  a  share  of  apparent  U.S. 
consumption  they  grew  from  0.4  percent 
in  1978  to  0.7  percent  in  1981.  In 
January-June  1982.  they  had  risen  tu  0.9 
percent  compared  to  U.2  percent  fur 
January-June  1981."" 

2.  Pricing  and  Lost  Saies.  On  a  small 
base,  margins  of  underselling  by  Belgian 
hot-rolled  sheet  ranged  from  1  to  8 
percent.  In  other  instances  the  domestic 
product  undersold  comparable  Belgian 
products.'™ 

Of  lost  sales  allegations  checked, 
three  were  confirmed,  all  due  to  price. 
They  covered  0,5  percent  of  Belgian 
sales. '<»">* 

3.  Subsidies.  The  subsidies  reported 
on  subject  Belgian  steel  ranged  from  0  to 
13.4  percent.  A  weighted  average  margin 
was  calculated  which  was  very  close  to 
the  top  range  of  this  margin,  a  reflection 
of  the  small  role  played  by  Clabecq, 
with  its  zero  subsidy. 

B  France 

1.  Imports.  Imports  from  France  fell 
irregulariy  from  694.000  tons  in  1978  to 
461.000  tons  in  1981,  In  January-June 
1982  they  were  125,000  tons,  28  perc.er.t 
below  levels  for  ihe  comparaOie  period 
of  1981,'"^ 

The  U.S.  market  share  of  such  imports 
fell  irregularly  from  3.8  percent  m  1978 
to  3  1  percent  in  1981,  In  |anuary-|une 
1982  this  ratio  was  2.2  percent,  about  the 
same  level  as  that  recorded  for  the  first 
half  of  1981."* 

2.  Pricing  and  Lost  Sales  The  pHtte-n 
of  pricing  is  not  particularly  clear   In 
about  half  of  the  observations,  Frenr  h 
imports  undersold  the  domestic  product 
by  margin  ranging  from  1  to  10  percent. 
In  the  other  half,  the  French  pricps  were 
equal  to  or  greater  than  domestic 
prices.'"' 

Of  27  lost  sales  allegations  checked. 
19  were  confirmed,  16  due  to  price.  The 


""Report  Ht  11-38  and  11-35.  respectively 
"»*■  Report  St  11-52;  11-58;  11-38;  11-35:  11-52;  11-58, 
respectively 


*See  Report  at  11-32. 
"See  Report  at  E-5. 
"See  Report  at  E-8. 


"Data  for  Belgium  and  I  i^«i"r,hn,.r)!  ,,-(  fmiI 
separately  reported.  Howevp'  th<  ovi  r»h<  irr  njj 
bulk  of  the  combined  imports  are  from  &>  ii-.aw.  V-f 
Report  at  11-24, 

■"-'"Report  iii  ni-;4,  111-27,  111-30  lli-t.i   ]!]-*&. 
respectively 

■"The  period  of  coverage  is  f.inuar>  T?)8n  thrm.gh 
December  1981  because  the  B«'lgium/Lui»Tnt><.iurs 
data  cannot  be  disaggrfjiated  for  |anu8rv-K."i>.  1',«2 

"»-< "'Report  at  111-32  111-30,  Ill-*j.  IIl-«7  ano  4ft; 
III-21,  and  111-27  respectively. 
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confirmed  lost  sales  represented  0.4 
percent  of  French  sales.'"* 

3.  Subsidies.  French  subsidies  ranged 
from  4.0  to  21.4  percent.  The  weighted 
average  margin  was  close  to  twenty 
percent  and  thus  at  the  high  end  of  the 
range.  "^ 

C.  Italy 

1.  Imports.  The  volume  of  imports 
from  Italy  fell  from  250,000  tons  in  1978 
to  70,000  tons  in  1981.  For  January-June 
1982.  they  were  62,000  up  dramatically 
from  the  one  year  earlier  level  of  5,000 
tons."" 

As  a  ratio  of  apparent  U.S. 
consumption,  they  fell  from  1.4  percent 
in  1978  to  0.5  percent  in  1981.  In 
January-June  1982,  the  share  was  1.1 
percent,  up  from  the  0.1  percent  level  of 
the  like  period  of  1981.'" 

2.  Prices  and  Lost  Sales.  Little 
comparative  pricing  information  is 
available  indicates  that  Italian  steel  is 
not  underselling  U.S.  steel  by  large 
margins. 

Of  3  lost  sales  allegations  checked, 
two  small  ones  were  confirmed,  both  on 
the  basis  of  price. "'They  represent  0.2 
percent  of  Italian  sales. 

3.  Subsidies.  The  size  of  subsidies 
reported  on  Italian  steel  ranged  between 
6.3  and  14.6  percent.  No  weighted 
average  could  be  calculated. 

D.  Federal  Republic  of  Germany 

1.  Imports.  Imports  from  Germany  fell 
from  677,000  tons  in  1978  to  329,000  tons 
in  1981.  In  January-June  1982,  they  were 
179,000  tons,  up  66  percent  from  the 
level  for  the  first  half  of  1981."* 

Their  share  of  U.S.  comsumption  fell 
from  3.7  percent  in  1978  to  2.2  percent  in 
1981,  before  rebounding  to  3.2  percent  in 
the  first  half  of  1982.  However,  these 
figures  are  significantly  overstated 
because  approximately  two-thirds  of  the 
volume  comes  from  firms  excluded  from 
Commerce's  final  subsidy 
determinations. 

2.  Pricing  and  Lost  Sales.  Price 
comparisons  with  just  the  steel  imported 
from  the  German  mills  included  in 
Commerce's  final  subsidy  determination 
were  not  possible.  The  overall  data, 
including  steel  from  all  German  sources, 
indicate  a  pattern  of  overselling  by  the 
German  imports. 

Of  18  lost  sales  allegations  checked, 
only  6  were  confirmed,  5  of  them  due  to 
price."* The  confirmed  lost  sales 
represent  0.4  percent  of  all  sales  of 
subject  German  imports  during  the 
period. 

3.  Subsidies.  The  only  German 
producer  not  excluded  from  Commerce's 


"""Report  at  III-30-.  111-47:  and  111-32. 
respectively. 

■■*  Report  at  lU-47. 


final  subsidy  determination,  Stahlwerke 
Peine-Salzgitter  AG,  received  a  de 
mmrmis  subsidy  which  would  be 
assessed  at  zero. 

E.  Determinations 

Because  of  the  de  minimis  subsidies 
involved,  subsidized  hot-rolled  carbon 
steel  sheet  and  strip  from  the  Federal 
Republic  of  Germany  cannot  be 
contributing  to  material  injury  to  the 
U.S.  industry  in  this  product  line.  Norris 
it  threatening  to  do  so  within  the 
meaning  of  the  Act.  I  have  found  it 
appropriate  to  cumulate  the  impact  of 
subject  imports  from  Belgium,  France, 
and  Italy,  all  of  which  are  receiving 
significant  subsidies.  I  find  in  the 
affirmative  on  these  three  cases  because 
taken  together,  the  subsidization  of  this 
subject  steel  has  been  shown  to  be 
having  a  material  impact  on  the 
worsening  situation  of  the  domestic 
industry. 

V.  Cold-rolled  Carbon  Steel  Sheet  and 
Strip 

A.  France 

1.  Imports.  The  volume  of  French 
imports  declined  irregularly  from  260.000 
short  tons  in  1978  to  154,000  tons  in  1981. 
In  lanuary-June  1982,  imports  of  94,000 
short  tons  were  recorded  compared  to 
67.000  tons  during  the  same  period  of 
1981."* 

As  a  share  of  apparent  U.S 
consumption,  French  imports  declined 
slightly  from  1.2  percent  in  1978  to  1.0 
percent  in  1982.  In  January-June  1982. 
French  import  penetration  was  1.4 
percent  compared  to  0.8  percent  for  the 
same  period  one  year  earlier."* 

2.  Pricing  and  Lost  Sales.  Comparable 
pricing  data  shows  wide  variations  with 
margins  of  underselling  by  French  sheet 
never  in  excess  of  13  percent  and  more 
instances  of  overselling  than 
underselling."' 

Of  17  allegations  of  lost  sales 
investigated,  13  were  confirmed,  seven 
of  them  due  to  price. '"Confirmed  lost 
sales  covered  3.4  percent  of  French 
sales. 

3.  Subsidies.  The  subsidies  reported 
on  French  cold-rolled  sheet  ranged  from 
3.7  percent  to  19.5  percent  with  a 
weighted  average  of  14.3  percent. 

B.  Italy 

1.  Imports.  The  volume  of  Italian 
imports  declined  irregularly  from  213,000 
short  tons  in  1978  to  55,000  short  tons  in 
1981.  During  the  January-June  1982 
period  they  reached  43,000  tons 


compared  to  a  negligible  amount  for  the 
first  half  of  the  previous  year. "' 

As  a  ratio  of  U.S.  consumption,  Italian 
imports  declined  from  1.2  percent  in 
1978  to  0.3  percent  in  1981.  In  January- 
June  1982  they  registered  0.6  percent 
compared  to  a  share  of  less  than  0.05 
percent  for  the  first  half  of  the  previous 
year.'™ 

2.  Pricing  and  Lost  Sales.  Comparable 
pricing  data  show  that  Italian  cold- 
rolled  sheet  undersold  the  domestic 
product  by  a  maximum  of  8  percent;  in  a 
slightly  greater  number  of  instances  they 
oversold  the  domestic  product  by 
margins  as  great  as  21  percent. "" 

Lost  sales  data  show  that  one  of  three 
allegations  checked  was  confirmed,  and 
it  was  not  attributable  to  price.  The  lost 
sale  did  not  cover  even  a  tenth  of  one 
percent  of  Italian  sales  during  the 
period. 

3.  Subsidies.  The  size  of  subsidies 
found  by  Commerce  varied  from  6.3  to 
14.6  percent.  No  weighted  average  could 
be  calculated. 

C.  The  Federal  Republic  of  Germany 

1.  Imports.  Total  German  imports 
declined  from  665,000  tons  in  1978  to 
400,000  tons  in  1981.  In  January-June 
1982  their  volume  reached  166,000  tons 
compared  to  104,000  tons  for  the  same 
period  of  1981.'" 

The  ratio  of  German  imports  to 
apparent  contumption  declined  slightly 
from  3.0  percent  in  1978  to  2.5  percent  in 
1981.  The  penetration  was  2.5  percent  in 
January-June  1982  compared  to  1.2 
percent  in  the  same  period  of  1981.'" 

However,  these  data  grossly  overstate 
the  volume  of  imports  subject  to 
Commerce's  final  affirmative  subsidy 
determination.  Export  data  suggest  that 
the  latter  have  hovered  around  a  level 
less  than  one-fifth  of  the  data  given 
above. 

2.  Pricing  and  Lost  Sales. 
Comparative  pricing  data  show  German 
imports  to  have  generally  oversold  the 
domestic  product. 

Lost  sales  information  show  that  only 
9  of  the  20  allegations  checked  were 
confirmed,  and  none  were  due  to  price 
as  the  major  reason."*  Confirmed  lost 
sales  covered  0.02  percent  of  total 
German  sales  during  the  period,  January 
1980-Iune  1982. 

3.  Subsidies.  Only  one  German 
producer  of  cold-rolled  sheet  and  strip, 
Stalwerke  Peine-Salzgitter  AG,  was 
found  to  be  receiving  subsidies. 
Commerce  reported  them  as  de  minimis 
and  would  assess  them  at  zero. 


"*  ""Report  al  IV-Z5;  lV-28;  IV-42:  and  IV-43, 

respectively. 


"»'«  Report  at  IV-25;  IV-28:  IV-*2.  and  IV-25, 
respectively. 
■» '"  Report  at  IV-28;  IV-43,  respectively. 


VI.  Carboi 


I  M ! 
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D.  Determinations 

The  absence  of  any  subsidy  margins 
on  the  subject  imports  of  German  steel, 
as  discussed  earlier,  eliminates  them  as 
a  source  of  material  injury  or  threat 
thereof.  Nor  would  they  contribute  in 
any  way  to  material  injury  from  other 
subject  imports.  The  significant  subsidy 
margins  on  the  French  and  Italian 
imports,  coupled  with  the  low  or 
negative  margins  of  underselling,  lead  to 
the  conclusion  that  the  subsidies  have 
been  instrumental  in  causing  a 
cumulated  impact  of  material  injury  to 
the  weak  domestic  industry. 

VI.  Carbon  Steel  Structural  Shapes 

A.  Belgium  '=* 

1.  Imports.  Imports  of  structural 
shapes  from  Belgium  and  Luxembourg''" 
grew  from  307,000  short  tons  in  1978  to 
403,000  tons  in  1981.  In  the  first  half  of 
1982  their  level  was  161,000  tons,  down 
from  189.000  tons  for  the  same  period  of 
1981.'" 

Their  ratio  to  U.S.  consumption  grew 
from  5.4  percent  in  1978  to  6.9  percent  in 
1981.  In  January-June  1982  the  level  was 
6.9  percent  compared  to  6.0  percent  for 
the  same  period  in  1981.'^* 

Analysis  of  export  data  indicates  that 
roughly  half  of  the  total  volume 
originates  in  each  nation.'^' 

2.  Pricing  and  Lost  Sales.  Comparable 
pricing  data  show  margin  of  1  to  27 
percent  by  which  the  Belgian  imports 
generally  undersold  the  domestic 
product. 

Of  25  allegations  of  lost  sales 
checked,  23  were  confirmed,  all  of  which 
were  due  to  price  as  the  major  reason. 
Confirmed  lost  sales  covered  0.3  percent 
of  Belgian  sales. '^° 

3.  Subsidies.  Belgian  steel  was  found 
to  benefit  from  a  subsidy  of  13.2  percent. 

B.  France 

1.  Imports.  Imports  of  French 
structural  shapes  fell  from  99.000  short 
tons  in  1978  to  52,000  tons  in  1981.  In 
January-June  1982,  their  level  was  27,000 
tons,  just  2,000  tons  below  that  for  the 
same  period  of  1981.'" 

The  French  ratio  of  apparent  U.S. 
consumption  declined  from  1.7  percent 
in  1978  to  0.9  percent  in  1981.  In 
January-June  1982,  the  French 
penetration  was  1.2  percent,  compared 
to  0.9  percent  for  the  same  period  of  one 
year  earlier. '^^ 


'"Official  import  data  for  Belgium  and 
Luxembourg  are  not  separately  reported. 

'"See  Report  at  V-34. 

'""See  Report  at  V-29  and  V-32,  respectively. 

'"The  period  for  lost  sales  coverage  for  Belgium 
and  Luxembourg  was  January  1980  through 
December  1981. 

'"See  footnote  46  and  Report  at  V-53. 


2.  Pricing  and  Lost  Sales.  Comparable 
pricing  data  showed  French  imports 
generally  underselling  the  domestic 
product  by  margins  of  1  to  11  percent.'" 

Of  six  allegations  of  lost  sales 
covered,  six  were  confirmed,  all  due  to 
price. '^■' The  confirmed  lost  sales 
covered  0.5  percent  of  French  sales  in 
the  period. 

3.  Subsidies.  French  imports  were 
found  to  benefit  from  a  subsidy  of  11-14 
percent. 

C.  The  United  Kingdom 

1.  Imports.  Imports  of  structural 
shapes  from  the  United  Kingdom  grew 
irregularly  from  72.000  short  tuns  in  1978 
to  136.000  tons  in  1981.  In  Jdnuary-June 
1982,  37.D(X)  tons  were  imported  " 
compared  to  75,000  tons  for  the  same 
period  of  1981.''= 

The  United  Kingdom's  share  of 
consumption  grew  from  1.3  percent  in 
1978  to  2.3  percent  in  1981.  The 
penetration  m  Januar\'-June  1982  was 
1.6  percent  compared  to  2.4  percent  for 
the  same  period  of  1981.'^* 

2.  Pricing  and  Lost  Sales.  On  a  small 
sample,  comparable  pricing  data 
revealed  that  U.K.  imports  undersold  the 
domestic  product  by  13  percent.'^' 

Of  5  allegations  of  lost  sales  checked. 
four  were  confirmed,  all  due  to  price. '^' 
The  confirmed  lost  sales  covered  2.7 
percent  of  U.K.  sales  during  the  period. 

3.  Subsidies.  Imports  from  the  United 
Kingdom  were  found  to  benefit  from 
subsidies  of  203  percent. 

D.  Luxembourg. 

1.  Imports.  The  import  volumes  and 
ratios  for  Luxembourg  were  discussed 
above  with  those  for  Belgium. 

2.  Pricing  and  Lost  Sales.  Comparable 
pricing  data  revealed  a  pattern  in  which 
the  imports  undersold  the  domestic 
product  by  generally  large  margins 
which  ranged  from  2  to  38  percent."* 

Of  24  allegations  of  lost  sales 
checked,  all  24  were  confirmed  with 
price  cited  as  the  major  reason.  '*° 
Confirmed  lost  sales  covered  2.8  percent 
of  imports  from  Luxembourg 

3.  Subsidies.  Imports  from 
Luxembourg  were  found  to  benefit  from 
subsidies  ranging  in  size  from  0.5  to  15 
percent,  with  a  weighted  average  of 
about  0.5  percent. 

E.  The  Federal  Republic  of  Germany 

1.  Imports.  Total  German  imports  fell  from 
167,000  tons  in  1978  to  109,000  tons  in  m81   In 
lanuary-june  1982,  the  volume  was  b2.000 
tons  compared  to  48,000  tons  for  the  same 
period  of  1981.'" 


'"  '"■•'Report  at  V-29;  V-32;  V-49:  V-53;  and  V-29, 
respectively. 

"•  '"Report  at  V-32;  V-49:  V-53:  V^9:  and  V-53, 
respectively. 


The  German  share  of  U.S. 
consumption  declined  from  2.9  percent 
in  1978  to  1.9  percent  m  1981.  In 
January-June  1982,  the  import 
penetration  was  2,7  percent  compared  to 
1.5  percent  for  the  like  period  of  1981.'*' 

However,  these  figures  overstate  the 
magnitude  of  subject  imports  because 
they  include  imports  from  German  firms 
found  not  to  be  receiving  subsidies,  A 
comparison  with  export  data  provided 
by  German  producers  indicates  that  the 
degree  of  overstatement  is  modest. 

2.  Pricing  and  Lost  Sales.  Comparable 
pricing  data  revealed  a  pattern  of 
frequent  underselling  by  the  German 
imports.  The  margins  varied  from  1  to  28 
percent.  '** 

Of  9  allegations  of  lost  sales  checked. 
8  were  confirmed,  all  with  price  as  the 
major  reason.'** 

3.  Subsidies.  Only  one  German 
producer  of  structural  shapes, 
Stahlwerke  Rochling-Burbach  Gmbh 
was  found  to  receive  a  subsidy  greater 
than  zero  percent.  It  was  evaluated  at 
1.131  percent.  Another  producer. 
Stahiwerke  Peine-Salzgitter  AG, 
received  an  affirmative  subsidy  finding 
in  which  the  subsidy  was  officially 
listed  as  0.000.  The  weighted  average  of 
these  subsidies  on  subject  steel  in  1981 
was  0.0  percent. 

F.  Determinations 

Within  the  meaning  of  the  Act. 
imports  of  subsidized  German  structural 
shapes  cannot  possibly  contribute  to  or 

threaten  to  contribute  to  any  material 
injury  experienced  by  the  U.S.  industry. 
The  vast  majority  of  these  imports 
benefit  from  a  subsidy  evaluated  at 
zero,  while  a  tiny  portion  receive  a  small 
subsidy.  These  facts  are  played  against 
a  picture  in  which  the  German  steel 
generally  undersells  the  domestic 
product  by  up  to  8  percent.  The  German 
subsidies  cannot  possibly  have  any 
significance  whatsoever  in  the 
performance  of  Germ.m  imports  in  the 
L!  S.  market 

The  reasons  for  my  negative 
determination  on  Luxembourg  are 
similar,  Tho'jph  the  subsidies  are 
somewhat  higher  with  a  weighted 
average  of  0.6  percent,  Luxembourg's 
margins  of  underselling  are  even  greater. 
Surely,  the  insignificant  subsidies  have 
accorded  these  imports  no  measurable 
advantage  in  the  market  place  that  they 
would  not  have  had  without  the 
subsidies.  .Nor  is  there  any  real  and 
imminent  threat  to  the  irS.  industry  that 
this  situation  will  change.  There  is  m: 
information  demonstrating  that 


'"  '"Report  at  V- 
respectively. 


29  v-32  v-53:  and  V-S3. 
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subsidies  will  rise  above  their  present 
levels.  The  import  penetration  is  stable 
and  there  are  no  indications  of  a  policy 
of  price  cutting  to  gain  market  share. 
Structural  shapes  are  also  subject  to 
volimtary  quotas  on  production  in  the 
EC.  The  amount  of  cutbacks  has  been 
substantial,  and  in  general,  increasing.  '** 
This  has  the  effect  of  restraining  total 
production  (including  that  available  for 
export).  As  in  plate,  Luxembourg  is 
pledged  under  the  Davignon  Plan  to  end 
all  state  subsidies  by  1985,  and 
rationalize  its  steel  industry.  If 
successful,  this  restructuring  will  result 
in  capacity  reductions  for  most  steel 
products,  including  structurals. 

Finally,  I  have  found  the  cumulated 
impact  of  imports  from  Belgium,  France, 
and  the  United  Kingdom  to  be  one  of 
material  injury  to  the  weakened  U.S. 
industry.  The  significance  of  imports 
from  all  three  countries,  which  benefit 
from  large  subsidies,  is  manifest  when 
the  sizes  of  the  subsidies  are  compared 
to  the  margins  of  underselling  for  these 
imports. 

VII.  Hot  Rolled  Carbon  Steel  Bar  from 
the  United  Kingdom 

A.  Imports 

Imports  of  hot  rolled  bar  from  the 
United  Kingdom  grew  irregularly  from 
88.000  tons  in  1978  to  117,000  tons  in 
1981.  For  January-June  1982  they  stood 
at  42,000  tons,  identical  to  the  level  for 
the  same  period  of  1981.  '** 

The  share  of  the  United  Kingdom  is 
apparent.  U.S.  consumption  grew  from 
1.3  percent  in  1978  to  2.6  percent  in  1981. 
For  January-June  1982.  import 
penetration  stood  at  2.4  percent 
compared  to  1.7  percent  for  the  first  half 
of  1981.'*' 

B.  Pricing  and  Lost  Sales 

The  comparative  pricing  data  on  this 
product  line  indicate  margins  of 
underselling  of  between  9  and  12 
percent. "'Reports  of  overselling  by  the 
British  product  are  on  the  record."*' 

Of  six  confirmed  lost  sales,  three  were 
due  to  price.  Confirmed  lost  sales 
represented  5.7  percent  of  U.K.  sales. 

C.  Subsidies 

The  size  of  subsidies  ranged  from  1.88 
to  20.33  percent,  with  a  weighted 
average  of  «bout  15  percent  (based  on 
1981  export  volumes). 

D.  Determination  ' 

I  have  determined  that  subsidized 
imports  of  hot-rolled  bar  from  the  United 
Kingdom  are  causing  material  injury  to 


the  domestic  industry.  The  major  factors 
included  the  significance  of  the 
subsidies  in  maintaining  the 
competitiveness  of  British  steel; 
elimination  of  the  subsidies  found  by 
Commerce  would  have  an  impact  on  the 
ability  of  the  United  Kingdom  to 
maintain  its  market  share  in  competing 
with  a  severely  injured  U.S.  industry. 
The  size  of  the  U.K.  share  in  itself  is 
rather  small.  But  that  share  has 
increased  significance  to  the  extent  it  is 
maintained  with  the  aid  of  large 
subsidies  at  a  time  when  the  U.S. 
industry  is  operating  with  the  specter  of 
daily  shut-down  decisions. 

VIII.  These  Cases,  the  Industry,  and  its 
Problems 

There  are  some  important  conclusions 
and  questions  to  be  drawn  from  the 
range  of  individual  cases  before  the 
Commission  in  these  investigations,  and 
it  would  be  extremely  myopic  to  close 
these  views  without  taking  a  longer 
view  of  the  United  States  steel  industry, 
of  which  the  five  carbon  steel  product 
lines  before  us  here  form  but  a  segment. 

The  general  perception  of  this 
industry  is  that  it  is  suffering  its  most 
severe  crisis  in  modem  times,  a  crisis 
brought  on  by  the  most  severe  recession 
since  the  Great  Depression,  by  years  of 
neglect,  and  by  the  successful  inroads  of 
imports  into  once  secure  markets.  All 
these  factors  have  had  a  bearing  on  this 
investigation.  But.  unlike  the  automobile 
import  relief  investigation  of  December 
1980'**,  the  issue  before  the  Commission 
was  not  whether  imports  as  a  whole  are 
a  substantial  cause  of  the  industry's 
problems.  Rather,  we  were  to  decide 
whether  the  specific  imports  had  caused 
material  injury  or  threatened  to  do  so 
because  of  subsidies  which  Commerce 
found  them  to  be  receiving.  These 
sixteen  cases  are  but  a  small  part  of  the 
steel  proceedings  presently  before  the 
Commission.  The  petitions  filed  in 
January  1982  resulted  in  92  preliminary 
investigations.  59  of  them  countervailing 
duty  and  33  antidumping  in  nature.  That 
"only"  sixteen  have  been  decided  at  this 
time  is  a  reflection  of  the  fact  that  39  of 
the  59  countervailing  duty  cases  were 
ended  by  negative  preliminary 
determinations  by  the  Commission, 
three  were  terminated  by  Commerce 
because  no  final  subsidies  were  found, 
one  was  suspended  for  a  time  by 
Commerce,  and  the  surviving 
antidumping  cases  are  on  a  slower  time' 
track.  More  recently  initiated  steel  cases 
on  these  and  other  product  lines  are  in 
progress. 


A.  Overall  Industry  Performance 

Despite  the  narrow  scope  of  the 
present  cases,  certain  overall  industry 
data  serve  as  a  necessary  background. 
Aggregate  capacity  utilization,  profit, 
and  employment  data  for  the  raw  steel 
melting  facilities  common  to  all  lines  are 
crucial  to  understanding  industry 
performance  in  the  individual  product 
lines,  and  thus,  to  determinations  made 
on  the  best  available  information. 

Capacity  utilization  in  raw  steel  is 
particularly  significant  since  it  measures 
the  common  constraint  on  full 
simultaneous  utilization  of  all  milling 
operations.  There  is  normally  planned 
excess  capacity  in  the  milling  operations 
of  any  individual  product  category  to 
allow  continuous  adjustment  of  the 
product  mix  to  maximize  aggregate 
profits  on  all  lines.  '*' 

Capacity  utilization  in  U.S.  raw  steel 
production  in  1978  was  87  percent.  The 
May  1980  cases,  which  were  terminated 
by  the  petitions  before  the  conclusion  of 
the  final  investigations,  were  conducted 
when  raw  steel  capacity  utilization  had 
just  peaked  at  88  percent  (1979).  At  that 
time  I  concluded  that: 

*  *  *  with  raw  material  steel  operating  at 
what  amounts  to  almost  full  capacity,  it  does 
not  appear  that  the  solution  to  these 
problems  can  be  found  in  selling  more  steel. 
Rather,  the  problems  of  all  product  lines  and 
the  larger  industry  appear  to  lie  in  the  price 
at  which  the  steel  is  sold  and  the  costs  at 
which  it  is  made,  not  the  quantity 
produced.'" 

By  the  time  of  the' February  1982 
preliminary  determinations,  the 
situation  had  changed;  the  U.S.  industry 
had  a  significant  overall  volume 
problem.  Since  February  the  steel 
industry  has  further  declined,  and  its 


'"SeeReportalE-fl. 

'♦•"•See  Report  at  VI-23;  VI-26;  VI-33;  and  VI- 
34,  reipectively. 


■■'"  Certain  Motor  Vehicles  '   *   '.  Inv.  No.  TA- 
201-44,  USITC  Pub.-No.  110.  December  198a 


'»'  It  i«  important  to  note  that  although  the 
condition  of  the  Individual  industries  cannot  be 
fully  understood  without  reference  to  data  for  the 
overall  steel  industry,  each  of  the  five  product 
categories  is  in  lUelf  a  relatively  large  aggregate. 
The  Commiision  is  charged  with  the  responsibility 
to  assess  the  impact  of  subject  imports  on  the 
domestic  production  of  a  like  product,  available 
data  permitting.  Combining  all  five  categories — plus 
perhaps  others  not  included  in  these 
investigations — into  a  single  industry  producing  all 
steel  would  violate  the  clear  meaning  of  the 
statutory  language  of  section  771(4)(A)  and  (D).  To 
do  so  would  fly  in  the  face  of  consistent 
Commission  practice  in  all  previous  steel  cases  and 
blunt  h)eyond  recognition  the  meaning  of  "like 
product."  To  date,  the  product  line  approach  used 
by  the  Commission  here  has  been  employed  in  over 
200  Investigations  without  objection  from  the  U.S. 
industry  or  importers. 

There  is  no  substantive  for  a  careful, 
discriminating  approach  which  makes  use  of  the 
best  available  information  on  the  Individual  product 
lines  as  well  as  the  overall  industry  of  which  they 
are  components. 

'"See  Certain  Carbon  Steel  Products  . . .  [May 
1980).  "Statement  of  Reasons  of  Commissioner 
Paula  Stem,"  at  39-71. 


'"American 
Figure  for  weel 

'"The  profit 
are  not  compar 
performance  ol 
the  Federal  Bai 
mentioned  ther 

'"American 
responses  from 
percent  of  dom 
wage  workers  i 
lay-off  status  a 

"*See  Repor 
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capacity  utilization  is  presently  at  40 
percent. '" 

In  an  industry  with  high  fixed  costs, 
reduced  levels  of  production  usually 
have  a  rather  dramatic  impact  on  profits 
because  the  financial  breakeven  point 
occurs  at  a  relatively  high  level  of 
capacity  utilization.  The  data  assembled 
by  the  staff  indicate  that  it  is  unlikely 
that  the  industry  could  show  any  profits 
on  all  steel  operations  if  raw  steel  is  at 
much  less  than  70  percent  capability 
utilization.  For  17  steel  producers 
accounting  for  82  percent  of  U.S. 
production  in  1980.  overall  operating 
profits  on  steel  operations  as  a  ratio  of 
net  sales  fell  from  5.0  percent  in  1978  to 
2.0  percent  in  1980.  Although  1981  saw  a 
slight  recovery, '"there  is  no  doubt  that 
1982  will  be  far  more  catastrophic. 

Carbon  steel  production  is  far  less 
profitable  to  the  domestic  industry  than 
overall  steel  operations.  Since  the 
banner  year  of  1978.  profits  on  overall 
operations  of  establishments  producing 
carbon  steel  products  have  steadily 
declined,  with  the  exception  of  1981.  By 
June  1982  the  926  million  dollar  profits  of 
inra  had  become  staggering  losses  of  1.2 
billion  dollars,  and  that  is  just  for  a  half- 
year  reporting  period.  For  the  first  half 
of  1982,  14  of  20  reporting  firms  reported 
losses  on  their  carbon  steel  operations. 

The  catastrophic  impact  of  this 
decline  on  steelworkers  is  shared  by  the 
huge  number  of  unemployed  workers  in 
the  industry.  Estimates  vary  between 
150,000  and  180,000,  perhaps  a  third  of 
all  steel  workers  in  the  country. '^^ 

There  is  no  question  that  the  physical 
and  human  resources  are  available  to 
increase  enormously  the  output  of  this 
industry  in  alljhe  product  lines  before 
us  here. 

Weakened  State  of  Steel  Industry.— 
Any  industry  becomes  especially 
vulnerable  to  additional  injury  when  it 
is  operating  in  the  red.  The  steel 
industry,  for  the  products  being  dealt 
with  here,  is  so  far  below  its  break-even 
point  that  the  prospect  of  continuing 
huge  short-term  losses  is  forcing 
shutdown  decisions,  many  of  which  may 
be  long-term  in  nature.'*' Shut  downs 


'"American  Metal  Market,  Orlober  13,  19H2,  at  4 
Figure  for  week  ending  October  9.  1982, 

'"The  profit  data  for  1981  in  the  Report  al  1-53 
are  not  comparable  because  they  do  not  include  the 
performance  of  a  firm  opcralmj;  under  Chapter  XI  of 
the  Federal  Bankruptcy  Act.  thtrefore  I  have  not 
mentioned  them. 

'"American  Iron  and  Steel  Institute,  from 
responses  from  26  companies  representing  85 
percent  of  domestic  steel  production,  reports  134.049 
wage  workers  and  10.737  salaried  workers  were  on 
lay-off  status  as  of  October  16.  1982. 

'••See  Report  at  1-11  and  1-12. 


create  particularly  severe  hardships  for 
the  affected  employees  and 
communities.  Because  of  this  unique 
situation,  I  have  voted  affirmative  in 
some  cases  on  imports  involving  very 
small  shares  of  the  U.S.  market  in  the 
belief  that  qualitative  decisions  on  some 
plant  shut  downs  hang  in  the  balance. 
This  situation  reflects  the  Commissions 
long-established  practice  of  approachmg 
every  investigation  with  an  eye  for  the 
salient  details  of  the  particular  industry. 
The  framework  for  such  considerations 
is  a  consistent  application  of  statutory 
principles.'" 

B.  Problems  of  the  U.S.  Industry 

The  legislative  history  of  the  Act 
specifically  instructs  the  Comm.ission  to 
take  into  account  causes  of  injury,  other 
than  the  subject  imports, "''without 
weighing  those  other  causes  ag.iin.st 
those  of  the  subsidized  imports.  These 
factors  include  a  delayed  modernization, 
the  prolonged,  deep  recession,  a  non- 
competitive cost  structure,  an 
overvalued  dollar,  and  other  foreign 
competitors  not  the  subject  of  these 
investigations. 

Prolonged,  Deep  Recession. — Perhaps 
the  most  serious  short-range,  but 
increasingly  long-lived,  problem  facing 
the  U.S.  steel  industry  is  the  sharp  drop 
in  demand  for  its  products  caused  by  the 
continued  slump  in  two  major  steel  end- 
markets,  the  automobile  and 
construction  industries.  This  decline  in 
demand  is  compunded  by  structural 
changes  within  these  end-markets,  such 
as  the  downsizing  of  automobiles  and 
the  use  of  lighter-weight  materials  in 
their  construction.  If  total  steel 
consumption  in  the  United  States  in  1982 
finishes  out  at  the  first-half  rate,  it  will 
be  significantly  below  the  lowest  level 
recorded  in  the  last  decade. 

Delayed  Modernization. — There  has 
been  much  discussion  about  the  level  of 
investment  undortdke.'-i  by  this  industry. 


'■■■■  S.  Kept.  No  96-249  1979.  at  57  notes  thai 
industries  facing  a  multiplicity  of  problems  are 
"often  the  most  vulntrable  !o  sub<:ijized  imports." 

'"Committee  on  Ways  and  Means,  U.S.  House  of 
Ri'rrrspnlHtivL's,  Trade  Ag.-eemenis  Act  of  1979. 
H.K.  96-317,  9tJth  Cong  ,  1st  Sess,  (1979)  at  47: 

Of  course,  in  examming  the  overall  injury  being 
experienced  by  a  domeslit  industry,  the  ITC  will 
take  inlo  account  cvidenre  presented  to  it  which 
diTiianstrates  thiit  the  hann  attributed  by  the 
pc'itunrr  to  the  subsidized  or  dumped  imports  is 
ail.-ibutable  to  such  other  factors. 

However,  the  petilicner  will  not  be  required  to 
hear  the  burden  of  prox  ing  the  negHiive.  that  is.  that 
m,ili,-n,il  miury  is  not  CMUsnd  by  such  other  factors, 
nor  will  the  ITC  be  required  to  make  any  precise, 
mathematical  calculations  as  to  the  harm  associated 
with  respect  to  such  factors.  In  short,  the  Committee 
does  not  view  overall  in|ury  caused  by  unfmr 
competition,  such  as  dumping,  to  require  as  strong  a 
causation  link  to  unfairly  competitive  imports  hs 
would  be  required  for  cetermining  the  existence  of 
injury  under  fair  trade  conditions. 


For  at  least  a  decade  investment  levels 
have  been  inadequate  to  keep  the  U.S. 
industrial  plant  modern.  Testimony  in 
the  January  1982  cases  pointed  to  a 
c:ap!tal  replacement  cycle  moving 
toward  fifty  years  compared  to  a 
desirable  one  of  fourteen  years. '**  The 
industry's  gams  from  its  most  recent 
upswing — which  is  now  long  over — 
were  totally  inadequate  to  sustain  a  rate 
of  investment  necessary  to  improve 
significantly  this  situation.  Key 
in\  estment  in  new  technology  continues 
"waiting  for  Godot." 

Furthermore,  a  large  portion  of  the 
total  investment  that  has  been 
undertaken  has  gone  to  satisfying 
stricter  mandatory  standards  for 
environmental  and  safety  protection.'" 
Further  investment  funds  have  gone  into 
diversification  beyond  the  traditional 
bounds  of  the  steel  industry.'*'  While 
these  investments  may  be  socially 
desirable  or  economically  sound,  they 
have  not  added  in  the  short  run  to 
productivity  in  the  steel  industry.  All 
these  investment  factors — not  under  the 
control  of  steel  workers — may  also  help 
explain  in  part  why  productivity  gains  of 
U.S.  steel  workers  have  not  kept  pace 
with  the  growth  of  their  wages. 

Non-competitive  Cost  Structure. — 
Partly  as  a  result  of  a  very  effective 
cost-of-living  adjustment  negotiated  by 
the  United  Steel  Workers  of  America 
and  the  unexpected  increase  in  the  rate 
of  inflation  during  the  last  decade,  there 
has  been  an  accelerating  growth  of 
wages  at  a  rate  far  higher  than  in 
general  manufacturing.  In  the  decade 
1971-1981.  total  cost  per  hour  (payroll 
and  benefits)  of  wage  workers  in  steel 
grew  at  an  annual  rate  of  12.4  percent 
while  productivity  grew  at  2.0  percent 
per  year.  In  1977  steel  wages  stood  at 
153  percent  of  those  in  general 
manufacturing.  By  1980  this  number  had 
grown  to  175  percent.  The  wages  of 
foreign  steel  workers  seem  to  have 
remained  considerably  below  those  of 
their  U.S.  counterparts  over  the  entire 
decade.  For  example,  in  1980  the  English 
average  hourly  compensation  in  steel 
was  about  49  percent  of  that  in  the 
United  States,  the  Japanese  rate  was  53 
percent,  the  French  rate  was  62  percent, 


'"  Hot-Rolled  Carbon  Steel  Sheet  from  France. 
Inv  No.  701-TA-85  (Prel ),  UStTC  Pub.  1206. 
lanuary  1982.  "Views  of  Commissioner  Paula  Stem" 
at  21. 

""Mandated  costs  for  pollution  control  and 
worker  safety  have  been  estimated  at  about  $365 
million  per  year  during  the  1970s,  or  about  17 
percent  of  the  total  annuel  capital  available  for 
investment  generated  by  the  US  steel  industry. 

'"  .^n  important  question  underlies  the  issue  of 
diversification  of  investments:  why  has  investment 
in  traditional  steel  making  activities  been  so 
relatively  undesirable  for  U.S.  firms? 
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and  the  German  rate  was  78  percent. 
Only  the  Belgian  rate  approximated  that 
for  American  steel  workers.  The  gap 
grew  wider  in  1981  due  to  the  rise  of  the 
dollar. 

Wages  have  not  been  the  only  cost 
problem  to  this  industry.  The  delayed 
modernization  means  that  highly-paid 
U.S.  workers  are  often  forced  to  use 
obsolete  equipment  which  urther  drives 
up  unit  costs.  Additionally,  structural 
changes  are  occurring  in  the  U.S. 
economy  which  have  brought  the  U.S. 
steel  industry  additional  cost  problems. 
Chief  among  these  is  the  shift  in 
economic  activity  from  the  Northeast 
and  Midwest  sections  of  the  country  to 
the  Gulf  Coast  and  West.  Because  the 
U.S.  steel  industry  is  primarily  located 
in  the  "steel  belt"  of  the  Northeast- 
Midwest,  it  faces  disproportionately 
high  transport  costs  to  the  West  and 
Gulf  Coasts,  where  the  growth  in  steel 
consumption  is  taking  place.  These  costs 
have  diminished  the  relative 
competitiveness  of  U.S.  steel.  U.S. 
producers,  as  a  result,  have  sometimes 
bene  minor  players  in  the  Gulf- and  West 
Coast  markets. 

Over-valued  Dollar.— The  unusually 
restrictive  monetary  policy  which  has 
raised  interest  rates  to  record  levels  for 
the  past  two  years  has  produced  a 
dramatic  climb  in  the  value  of  the  dollar. 
Since  the  beginning  of  1980,  the  dollar 
has  appreciated  about  35  percent 
against  the  currencies  of  the  European 
nations  involved  in  these  cases,  making 
their  steel  relatively  cheaper  by  about  25 
percent.  In  some  instances  this  has  been 
a  key  factor  in  enabling  the  subsidies  to 
produce  a  competitive  edge  by  bringing 
relatively  less  competitive  products  into 
the  range  of  serious  consideration  by 
U.S.  purchasers.  Exchange  rate  changes 
have  also  affected  foreign  producers  not 
the  subject  of  these  investigations. 
Correlations  prepared  by  staff  '*^ 
show  an  extremely  high  and  statistically 
significant  positive  correlation  between 
changes  in  the  relative  value  of  the 
dollar  (sometimes  lagged  one  year),  and 
import  penetrations  of  EC  members  and 
Japan.'" 

Other  Foreign  Competitors. — There  is 
no  question  that  the  share  of  the  U.S. 
consumption  of  steel  mill  products 
supplied  from  foreign  sources  has  grown 
beyond  any  cyclical  variations  due  to 
phenomena  such  as  relative  changes  in 
excharJfee  rates. '"  Over  the  last  decade, 


domestic  producers  have  supplied 
between  87.6  percent  of  U.S. 
consumption  (1973)  and  77.4  percent 
(lanuary-June  1982).  With  the  exception 
of  1979,  each  successive  year  since  1973 
has  seen  the  domestically  produced 
share  of  the  U.S.  market  decline.  The  EC 
share  of  7,6  percent  in  January-June 
1982  is  about  one-tenth  above  the 
previous  high  recorded  in  1971,  Japan  in 
January-June  1982  is  near  its  previous 
high  share,  reached  in  1976.  Canada  has 
enjoyed  slow,  steady  growth  of  its  share 
of  the  U.S.  market,  and  in  January-June 
1982  is  somewhat  below  its  high  level  of 
2.8  percent  achieved  in  1981.  All  other 
foreign  sources,  however,  achieved  an 
all-time  high  market  share  of  22.6 
percent  in  January-June  1982  after  a 
record  share  in  1981.  Clearly  what  is. 
unusual  about  the  present  situation  is 
the  recent,  general,  and  simultaneous 
success  of  virtually  all  foreign 
competitors  in  expanding  their  shares  of 
the  U,S.  market.  These  results  are 
compatible  with  a  significant  role  being 
played  by  the  recent  appreciation  of  the 
U.S.  dollar  against  most  other 
currencies.  But  they  also  indicate  the 
growing  prominence  of  newly 
industrialized  countries  such  as  Taiwan, 
Korea,  Brazil,  Spain  (as  well  as  South 
Africa)  in  the  international  trade  in 
steel.  There  is  a  definite  shift  in 
comparative  advantage  underway  to 
nations  with  newly  installed,  state-of- 
the-art  technology  and  cheap  labor.  The 
pinch  is  being  felt  in  Japan  and  Europe 
as  well  as  in  the  United  States — 
particularly  in  the  lower  value-added 
steel  products  which  formed  the  subject 
of  this  investigation. 

In  this  entire  picture,  the  exact 
strategy  (or  strategies)  of  the  European 
producers  has  not  become  crystal  clear. 
But  the  massive  efforts  expended  by 
staff  to  examine  pricing  behavior  have 
produced  no  hard  evidence  to  show  that 
the  Europeans  are  price  leaders  or 
depressing  prices  in  the  U.S  market.'"  A 
much  more  likely  conclusion  is  that  they 
are  seeking  to  maintain  market  share 
while  going  through  a  very  painful 
rationahzation  of  their  own  industry. 
However,  none  of  my  determinations 
have  relied  on  the  success  of  the 
Davignon  plan  for  the  substance  of  a 
conclusion  that  there  was  no  threat  or 
injury. 

C.  The  Replacement  Question  and  the 
Wharton  Model 


In  the  preliminary  investigations,  I 
was  not  able  to  dismiss  "the  possibility 
that  some  other  foreign  producer  stands 
to  gain  if  subject  imports  are 
reduced."  '"The  issue  is  not  a  minor 
one.  If  the  subsidized  imports  are 
exclusively  replacing  other  foreign 
suppliers,  rather  than  U.S.  steel  firms. 
ipso  facto,  they  could  not  be  causing 
material  injury  to  the  domestic  industry. 
In  the  hearings,  this  issue  was  dubbed 
the  replacement  question.  No  totally 
adequate  methodology  for  answering  it 
within  the  time  frame  and  budgets  of  the 
parties  o'r  the  Commission  was 
developed.'*' 

Econometric  work  prepared  by 
Professor  Lawrence  Klein  was  the  first 
numerical  approach  to  the  problem  that 
the  Commission  has  ever  received  on 
record.  With  all  its  faults— in  fact, 
because  of  its  faults — an  examination  of 
Klein's  work  offers  some  insights.  This 
is  not  the  proper  forum  for  a  detailed 
econometric  critique.  But  I  believe  some 
points  merit  general  attention. 

The  usefulness  of  any  model  requiring 
econometric  estimates  depends 
critically  on  the  quality  of  the  theory  it 
embodies,  the  data  employed  in  the 
estimate,  and  the  assumptions  made  in 
using  the  results.  The  strong  points  of 
Professor  Klein's  work  include  its  use  of 
the  respected  Wharton  macroeconomic 
model  which  has  an  established  track 
record,  its  reliance  on  economic  theory 
which  allows  examination  of  the  effects 
of  price  changes  on  subject  imports  from 
the  imposition  of  countervailing  duties 
and  results  which  give  estimates  for 
potential  revenue  gains  to  U.S. 
producers  from  such  duties. 

But  there  are  serious  problems  in 
Klein's  work  as  well.  While  using  the 
large  Wharton  model  which  has  a 
demonstrated  reliability,  afTunproven 
mini-model  was  grafted  to  the  larger  one 
to  study  market  share  and  price 
behavior  in  the  steel  industry  as  a  result 
of  changes  in  import  pricing.  No  attempt 
was  made  to  estimate  simultaneously 
supply  and  demand.  Thus,  the  model  did 
not  reflect  the  very  different  supply 
behavior  one  might  expect  as  capacity 
utilization  varied  over  wide  ranges.'" 


'"See  Memorandum  to  the  Chairman  from  the 
Director.  Office  of  Economic*.  October  14, 198Z 

'"For  |apan  and  Canada,  the  correlationi  were 
higher  without  a  lag  indicating  a  more  rapid 
reaponM  to  exchange  rata  change*  than  found  for 
EC  nation*. 

"*Se0  Table  1-12  in  Report  at  1-35, 


'"The  information  given  in  the  report  under  the 
(itle  'Price  luppression.  depresaion"  represent*  only 
lo»t  revenues  on  specific  transaction*.  Price 
suppression/depression  is  an  aggregate  market 
phenomena  that  can  only  be  demonstrated  by  data 
on  market  prices.  The  lost  revenue  information  ha* 
a  bias  similar  to  that  discussed  on  lost  *ale» 
information. 


'"See  "Views  of  Commissioner  Paula  Stem. 
Certain  Steel  Products  *   *   *.  February  1962.  at  118. 

'"  In  the  following  1  rely  heavily  on  staff  work. 
See  Memorandum  to  Commissioner  Stem  from 
Director.  Office  of  Economics.  September  27, 1982. 
Commission  economist*  went  to  great  effort*  to 
secure  and  examine  the  Wharton  work  in  detail. 
Additional  run*  were  performed  for  the  Commission 
by  Wharton. 

'••  In  fact  Profe*»or  Klein  In  response  to  my 
questions  at  the  hearing  indicated  that  the  present 
capacity  utilisation  in  the  steel  Industry  was  below 
the  bottom  range  of  what  this  model  couid  handle 
with  reasonable  accuracy.  Hearing  Transcript  at 


None  of  the  three  import  categories  of 
this  study— the  EC,  Japan,  and  All 
Other — adequately  matched  the  subject 
imports.  The  product  groupings  did  not 
match  those  of  these  investigations. 
Further,  Klein  assumed  a  full  pass- 
through  of  all  countervailing  duties  to 
the  price  of  imports,  a  very  unlikely 
event  given  that  steel  is  not  inelastically 
demanded. 

Despite  these  and  other  faults.  I 
believe  the  results  of  his  first  set  of 
estimates,  when  adjusted  for  only  a  60 
percent  pass  through  of  the  subsidy, 
yield  estimates  that  give  us  ballpark 
figures  for  the  impact  of  the  subsidies 
involved.  These  results,  prepared  by  the 
staff  in  cooperation  with  Wharton 
Econometrics,  indicate  that  had 
countervailing  duties  been  imposed  in 
1981.  domestic  sales  for  the  U.S. 
industry  might  have  increased  a  total  of 
$300  million  on  all  the  products.  In 
absolute  terms,  this  is  no  small  sum.  But 
it  represents  only  0.54  percent  of  the  55.2 
billion  dollars  of  net  sales  reported  by 
the  U.S.  industry  in  1981.'*' Because 
there  is  no  set  of  supply  or  cost 
functions  for  this  industry  on  the  record, 
the  potential  contribution  to  U.S.  steel 
profits  from  such  duties  cannot  be 
calculated.  But  it  can  be  certain  that  if 
duties  are  assessed,  the  dent  made  in 
the  current  billion  dollar  losses  of  this 
industry  will  be  a  small  one. 

Presumably  in  response  to  the  debate 
on  the  role  of  subsidy  analysis,  Klein 
submitted  two  sets  of  estimates  in  the 
final  investigations  compared  to  the  one 
in  the  prehminary.  This  second  set 
attempts  to  judge  the  impact  of  the 
subject  imports  in  toto.  rather  than 
merely  the  impact  of  the  subsidy.  As  I 
have  made  amply  clear,  I  do  not  accept 
the  legal  theory  underlying  this.  But  it  is 
quite  interesting  that  in  the  original 
presentation,  Klein's  professional 
inclination  was  to  study  the  subsidies 
themselves  when  preparing  estimates  to 
demonstrate  material  injury  due  to 
subsidized  imports.  It  is  even  more 
interesting  that  the  second  set  of 
estimates  to  study  the  total  impact  of 
imports  are  virtually  worthless  because 
the  model  simply  was  not  designed  to  do 
that. 

To  study  the  total  impact  of  imports. 
the  second  Klein  model  attempts  to 
estimate  the  hypothetical  effect  on  U.S. 
producers  of  the  total  elimination  of 
subject  imports.  The  results  are 
unrealistic:  imports  of  non-EC  steel  do 
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'"See  Report  at  1-39.  If  the  S55.2  billion  were 
adjusted  upward  to  include  the  18  percent  of  US 
raw  steel  uncovered  in  thia  total,  the  sales  gain 
would  drop  to  only  0.54  percent.  Using  a  most 
generous  100  percent  pass-through  and  Klein's 
estimate  of  $464  million,  the  estimate  of  affected 
sales  rises  to  b  still  small  0.8  percent. 


not  change  under  elimination,  whereas 
they  increase  204,000  tons  in  the  subsidy 
imposition  estimates.  This  flies  in  the 
fact  of  the  logical  expectation  that 
eliminating  subject  imports  would 
certainly  have  a  much  greater  effect  on 
non-EC  imports  than  the  mere 
imposition  of  duties  on  EC  steel.  These 
bizarre  results  arise  from  the  model's 
inability  to  translate  such  an  elimination 
into  a  price  change  that  could  be  entered 
into  the  model.  The  price  of  subject  steel 
did  not  rise  or  fall,  it  disappeared!  As  a 
result,  the  modelers  decided  to  keep  the 
average  price  of  steel  sold  in  the  United 
States  unchanged,  an  assumption 
lacking  any  economic  merit.  As  a  result, 
the  level  of  non-EC  imports,  which  only 
responds  to  price  changes  in  the  model, 
could  not  change.  All  of  the  drop  in  EC 
steel  sales  thus  was  captured  by  US, 
producers  in  the  elimination  estimates. 
Thus,  the  second  set  of  estimates  is  not 
in  any  sense  a  study  of  the  replaoement 
issue. 

It  is  fortunate  that  the  result-oriented 
tampenng  with  the  non-EC  pnces 
produced  an  absurd  result,  otherwise 
the  underlying  assumptions  might  not 
have  been  so  carefully  examined.  What 
is  to  be  made  of  all  this?  The  model  as 
originally  set  up  by  Wharton  is  a  good,  if 
somewhat  limited,  first  attempt  to  study 
the  complex  replacement  phenomenom 
and  effect  of  the  European  subsidies  on 
U.S.  steel  producers.  It  ran  aground 
when  forced  to  do  something  a  good 
economist  would  be  unlikely  to  suggest: 
that  the  appropriate  measure  of  the 
injury  inflicted  as  a  result  of  unfair 
subsidies  should  be  the  total  impact  of 
the  imports,  rather  than  the  subsidies."- 

D.  Employment  Effects  of  the 
Subsidies 

The  presence  in  the  record  of  import 
share  price  elasticities  for  the  steel 
industry  afforded  the  unique  opportunity 
to  quantify  the  employment  impact  of 
the  subsidies.  While  any  such  estimates 
are  fraught  with  qualifications,  they  can 
shed  some  light  on  the  magnitude  of  the 
problem  faced  by  the  distressed 
steelworkers  of  the  Unittd  States  as  a 
result  of  the  subsidized  imports  in  these 
cases. 

The  estimates  prepared  for  me  by 
staff  gave  the  domestic  industry  its  most 
sympathetic  estimate.  The  import  share 
elasticities  were  supplied  by  Wharton 
Econometrics,  active  a.s  consultants  to  a 
group  of  U.S.  steel  firms.  A  complete 
pass-through  of  countervailing  duties  to 
the  prices  of  imports  was  assumed.  It 
was  further  assumed  that  U.S.  producers 
would  capture  all  European  sales  lost  as 


a  result  of  such  duties.  The  present  low 
U.S.  productivity  figures  were  used  even 
though  productivity  will  definitely  rise 
as  a  result  of  any  such  additional  sales 
These  are  an  heroic  set  of  assumptions 
which  should  produce  a  large 
overestimate.''' 

To  my  astonishment,  the  total  change 
in  U.S.  direct  employment  in  the  steel 
product  lines  if  duties  had  been  imposed 
on  all  the  subject  steel  in  1981  would 
have  been  only  2,259  production  jobs,'"* 
This  number  constitutes  less  than  1.5 
percent  of  the  total  number  of 
unemployed  steelworkers  in  the  United 
States. 

Incidentally,  the  total  estimated  U.S. 
employment  gams  from  levying  duties 
on  all  the  German  imports  is  4, 
absolutely  insignificant  in  these  cases, 
let  alone  the  overall  industry. 

E.  Coverage  of  Affirmative 
Determinations 

Although  I  have  made  affirmative 
determinations  in  9  of  the  16  cases, 
these  affirmative  determinations  cover 
about  four-fifths  of  the  volume  of 
subsidized  imports  under  consideration 
where  there  were  subsidies  found  to  be 
greater  than  zero.  This  translates  into 
about  two-thirds  of  the  volume  of 
imports  before  the  Commission  in  these 
cases. 

Over  92  percent  of  the  rather  small 
total  employment  effects  of  the 
subsidies  as  estimated  above  are 
covered  by  my  affirmative 
determinations.  This  is  testimony  to  the 
great  weight  I  have  given  to  the  perilous 
overall  situation  of  the  industry  and  its 
workers. 

F.  Conclusion 

The  overall  problems  of  the  steel 
industry  have  very  little  to  do  with  the 
subsidized  European  imports  under 
investigation.  Under  a  large  number  of 
assumptions  most  generous  to  the  US. 
industry's  position,  applying  duties  may 
affect  1.5  percent  of  unemployed  steel 
workers,  may  increase  the  sales  of  U.S. 
firms  by  less  than  1  percent,  and 
possibly  forestall  some  marginal  plant 
closings.  To  an  industry  plagued  by 
prolonged,  deep  recession,  delayed 
modernization,  a  non-competitive  cost 
structure,  and  an  over-valued  dollar,  the 
duties  for  which  I  have  voted — or  even 
the  slightly  more  extensive  ones 
supported  by  the  majority — are  no 


'™The  results  of  the  total  elimination  model  werf 
presented  in  testimony  before  the  CommisBion 
without  a  discussion  of  its  underlying  assumptions 


'"  The  estimates  are  based  on  1981  consumption 
levels,  the  last  year  for  which  there  arc  full-year 
estimates  of  fignres  If  ronsumption  falls  yet  further. 
the  estinwles  should  be  n-duced, 

'"To  check  roughly  whether  m>  etlimale  picked 
up  total  direct  steel  employment  effr-uis  or  just  mill 
employees  I  calculated  the  average  total 
productivity  of  wage  workers  in  the  »levl  industry  in 
1981-  This  yielded  an  estimste  of  2,(ljy  lolis  quite 
close  for  a  rough  approximation 
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panacea.  Some  massive  readjustments 
are  necessary  in  this  industry  if  it  is  to 
regain  its  competitive  standing  in  the 
long  run.  But  even  more  crucial  in  the 
short  run  is  an  end  to  the  worst 
recession  since  the  Great  Depression.  In 
the  steel  industry,  the  Great  Depression 
II  has  already  arrived  and  to  blame 
subsidized  imports  for  any  significant 
share  of  the  problems  would  be  to 
deceive. 
By  Order  of  the  Commission: 

Keonetfa  R.  Mason, 

Secretary. 

Issued:  November  10, 1962. 

Appendix  A  contained  draft  views  on 
tlw  definition  and  condition  of  the 
domestic  industries. 

Appendix  A  is  not  being  published  in 
the  Federal  Register. 

Appendix  B  contained  Commissioner 
Stem's  Memorandum  C02-F-74  on 
termination  of  tiie  investigations. 

Appendix  B  is  not  being  published  in 
the  Federal  Register. 

(FR  Doc  82-32283  Filed  11-24-82;  8:45  ani| 
BUXINQ  COOe  702(M»-« 


DEPARTMENT  OF  JUSTICE 

Proposed  Consent  Decree  In  an  Action 
Under  the  Resource  Conservation  and 
Recovery  Act  and  Clean  Water  Act  as 
Amended  by  the  Comprehensive 
Environmental  Response, 
Compensation  and  UabUtty  Act  of 
1980 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  on  October  26,  1982, 
a  proposed  consent  decree  in  United 
States  v.  Seymour  Recycling 
Corporation,  et  al.,  Civil  Action  No. 
1P80-457-C  was  lodged  with  the  United 
States  Ehstrict  Court  for  the  Southern 
District  of  Indiana. 

This  action  was  originally  filed  in  1960 
under  Section  7003  of  the  Resource 
Conservation  Recovery  Act  42  U.S.C. 
6973,  against  the  owners  of  the  Seymour 
Recycling  Hazardous  Waste  Facility.  An 
amended  complaint  was  Bled 
contemporaneously  with  the  lodging  of 
the  Consent  Decree.  The  amended 
complaint  adds  new  parties  to  the  action 
and  alleges  causes  of  action  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act.  42  U.S.C  9601,  et  seq. 

The  Consent  Decree  provides  that 
some  of  the  parties  of  this  action  who 
are  alleged  to  be  responsible  for 
disposal  and  release  or  threatened 


releases  of  hazardous  wastes  and 
substances  arising  out  of  the  presence/ 
storage,  treatment,  handling, 
transportation  or  disposal  of  solid  and 
hazardous  wastes  and  substances  at 
Freeman  Field  Industrial  Park  near 
Seymour.  Indiana  will  undertake  to  fund 
and  insure  completion  of  total  surface 
cleanup  of  the  site.  The  United  States 
has  retained  its  rights  to  proceed  against 
all  other  responsible  parties  for  the 
remaining  cleanup  or  costs  of  cleanup 
and  enforcement. 

The  prooposed  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  274  U.S.  Courthouse,  46 
E.  Ohio  Street,  Indianapolis,  Indiana 
46204.  at  the  Region  V  Office  of  the 
Environmental  Protection  Agency,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604,  and  at  the  Environmental 
Enforcement  Section,  Room  1515  Land 
and  Natural  Resources  Division  of  the 
Department  of  Justice.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $2.20  (10  cents  per  page 
reproduction  charge)  payable  to  the 
Treasurer  of  the  United  States. 

The  onginal  notice  appeared  in  the 
Federal  Register  on  October  29, 1982  (47 
FR  49107),  and  the  comment  period  was 
for  ten  days  expiring  on  November  8, 
1982.  To  date,  the  Department  has 
received  more  than  20  comments  from 
16  companies.  Pursuant  to  Judicial  Order 
of  November  10, 1982,  the  comment 
period  is  extended  through  November 
26, 1982.  A  hearing  on  the  proposed 
consent  decree  is  currently  scheduled  to 
be  held  before  the  United  States  Court 
for  the  Southern  District  of  Indiana  on 
November  30,  1982,  at  9:30  a.m..  in 
Indianapolis,  Indiana.  Comments  should 
be  directed  to  the  Assistant  Attorney 
General  of  the  Land  and  Natural 
Resources  Division  of  hte  Department  of 
Justice,  10th  and  Pennsylvania  Avenue, 
NW.,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Seymour 
Recycling  Corporation,  et  al,  DOJ 
Reference  «62-26S-19. 
Carol  E.  Oinkins, 

Assistant  Attorney  General,  Land  and 
i\atural  Resources  Division. 

(FR  Doc.  82-32358  Filed  11-24-82;  8;4«  am) 
BMXIMO  COOe  4410-01-41 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 


Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act  and  29  CFR 
90.12. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
absolute  or  relative  increases  of  imports 
of  articles  like  or  directly  competitive 
with  articles  produced  by  the  workers' 
firm  or  an  appropriate  subdivision 
thereof  have  contributed  importantly  to 
an  absolute  decline  in  sales  or 
production,  or  both,  of  such  firm  or 
subdivision  and  to  the  actual  or 
threatened  total  or  partial  separation  of 
a  significant  number  or  proportion  of  the 
workers  of  such  firm  or  subdivision. 

Petitioners  meeting  these  eligibility 
requirements  will  be  certified  as  eligible 
to  apply  for  adjustment  assistance  under 
Title  II,  Chapter  2,  of  the  Act  in 
accordance  with  the  provisions  of 
Subpart  B  of  29  CFR  Part  90.  The 
investigations  will  further  relate,  as 
appropriate,  to  the  determination  of  the 
date  on  which  total  or  partial 
separations  began  or  threatened  to 
begin  and  the  subdivision  of  the  finn 
involved. 

Pursuant  to  29  CFR  90.13,  the 
petitioners  or  any  other  persons  showing 
a  substantial  interest  in  the  subject 
matter  of  the  investigations  may  request 
a  public  hearing,  provided  such  request 
is  filed  In  writing  with  the  Director, 
Office  of  Trade  Adjustment  Assist£mce. 
at  the  address  shown  below,  not  later 
than  December  3, 1982. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  December  3, 1982. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street.  NW„  Washington. 
D.C.  20213. 

Si^ed  at  Washington.  D.C.  this  15th  day  of 
November  1982. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  Umon/wocher*  or  former  worVers  of— 
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Appendix 


Location 


Ames  Coal  Co.  (workers) 

Babcock  a  Wilcox.  Power  Ger>efation  Div   (USWA)  . 
Calgon  Corp  (International  Chemical  VVKrs) 

Exploration  Loggmo  Inc  (vnorliors) 

General     Eleclnc     Co .     (LST     Foundry)     (Pattem 

Makers  League  ot  No  Amenca). 
Publicker  Industnes  (Teamsters) 


Charleston.  W  Va 

Canton  Ohio  

San  Francisco  CaM.. 
Sacramento.  Cali*._ 
Ene,  Pa _ 


Philadelphia.  Pa.. 


FlepuWic    Steel 

(USWA) 
RMi  Co,  (OCAWU) 


Corp     Mahoning    Valley    Distncl  '  Warren   Ohio 


Ashtabula.  Ohio 


Staufter  (Siemical  Co  (URW) '  GallipoHs  Ferry  w  Va. 

Wheaton  Glass  Co.  (GPPAW) I  Millville.  N  J 

ASKO,  Inc.  Amencan  Shear  Knife  Qv  (USWA) W  Homestead.  Pa..".l"l 

Energy  Coal  Income  Partnership  1981-1  (workers)     .   Hokten.  W  Va   

Giberson  Co.  (workers) .,  Brunswick.  N.J 

Gulf   a    Weslem    Industnes.    Machintosh    HemphHI  ,  Pittsburgh  Pa        

Ov  (USWA) 
Howard    Industnes.    Div     of    MSL    Industnes.    Inc      Bnnkley   Ark 

(IBEW) 

Industnal  Fabncating  &  Engineering  Co   (company)      ,  Howell  N.J 

United  Technologies— Automotive  Group  (workers)        Deartxjfh.  Mich _.... 


Oate 
received 


Date  ot 
petition 


Petition  No. 


11/8/82 
11/10/82 
11/9/82 
11/3/82 
11/8/82 

11/10/82 

10/27/82 

11/8/82 
11/8/82 
11/8/82 
11/5/82 
11/8/82 
11/3/82 
11/5/82 

11/5/82 

11/4/82 
11/5/82 


11/1/82 
11 '8/82 
11 '4/82 
11/29/82 
11/2-82 

11/5/82 

11/22/82 

11/3/82 
11/3/82 

10/27/62 

11/4/82 

10/28'82 

10/12/82 

11/4/82 

11/3/82 

10/29/82 
1 1 /3/82 


TA-W-139:32  . 
TA-W-13  933 
TA-W-13  934 
TA-W-13  936 
TA-W   13.936 

TA-W- 13.937 

TA-W- 13  938 

TA-W-13.939  . 

TA-W-13.940.. 

TA-W-13,941 

TA-W-13,942 

TA-W-13.943 

TA-W-13.944 

TA-W-13.945 

TA-W-13.W6 

TA-W-13.947... 
TA-W-13.948... 


Articles  produced 


Coel  mming 

E  xchar>ger  s — hea  1 

ingrediems  Comooundkig  (c^e'T«:aW 

Equipment — Monrtorm^ 

Casimgs 

Alcohol— De'-aijft    sicxfc    maiMnals — Mwvw    term. 

Steel  products 

i 

Tilanivjrr  sf»on9<r  &  s*:>Aum  a>piai 

Rptaraants— Flame   Wastio-'ers  nuOi--Hvnra>K 

Bottles — Cosmetic  A  pr^armaceuticat 

Devices. —C^'Hing   snearirxj,  nous'Ta'  4  wna  pwies. 

Coal  n-.iomQ 

Warerxxjse— Sif'ef  siee* — C-iA 

Iron  ruJts 

Moto-s— Disc   ftooov 

Vessels— Pressure  &  acces&ones. 
Components— Mechanical,  aleclro. 


lis  15th  day  of 


!FR  Doc  82-32083  Filed  11-22-82:  8:45  d  m  ] 
BILLING  CODE  4510-30-M 


NATIONAL  ADVISORY  COMMITTEE 
ON  OCEANS  AND  ATMOSPHERE 

Meeting 

November  22.  1982. 

Pursuant  to  Section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  (1976),  as  amended,  notice  is 
hereby  given  that  the  National  Advisory 
Committee  on  Oceans  and  Atmosphere 
[NACOA]  will  hold  a  meeting  on 
Monday  and  Tuesday,  December  13-14, 
1982.  The  meeting  will  be  held  in  Rooms 
416  and  B-lOO,  Page  Buildmg  «1,  2001 
Wisconsin  Avenue,  NW.,  Washington. 
DC. 

The  Committee,  consisting  of  18  non- 
Foderal  members  appointed  by  the 
President  from  academia.  business  and 
industry,  public  interest  organizations, 
and  State  and  local  government,  was 
established  by  Congress  by  Pub.  L.  95- 
63.  on  July  5, 1977.  Its  duties  are  to  (1) 
undertake  a  continuing  review,  on  a 
selective  basis,  of  national  ocean  policy, 
coastal  zone  management,  and  the 
status  of  the  marine  and  atmospheric 
science  and  service  programs  of  the 
United  States;  (2)  advise  the  Secretary 
of  Commerce  with  respect  to  carrying 
out  of  the  programs  administered  by  the 
National  Oceanic  and  Atmospheric 
Administration;  and  (3)  submit  an 
annual  report  to  the  Resident  and  to  the 
Congress  setting  forth  an  assessment,  on 
a  selective  basis,  of  reports  as  may  from 
time  to  time  be  requested  by  the 
President  or  Congress. 

The  Tentative  Agenda  is  as  follows: 

Monday,  December  13, 1982 

Page  Building  »1.  Room  416,  2001 
Wisconsin  Avenue,  NW.,  Washington.  D.C. 


9:00  a.m.-10:30  a.m. 

Plenary 
9:00  a. m  -9:15  a.m. 
.'Knnouncements 
9:1.5  a.m.-10:30a.m. 

Congressman  [ohn  Breaux  E\c!ufi\T 
Economic  Zone 
10:30a.m.-12:30p.m. 

Review  and  .Approval  of  .Ma.-ine 
Transportdlion  Report.  Panel  Chairman. 
Don  Walsh 
12:30p.m.-l:30p.m. 

Lunch 
l:.30p.m.-3:(XI  p  m 
Plenary' 

Review  and  Appro\al  of  Const  Guard 
Report  Panel  Ch,i;rman  Michael  R. 
Naess 
3:(X)  p.m. -5:00  p.m. 
Panel  .Meeting 
r.S,  Ocean  Policy  Rpspo.':se  to  LOS 

Chairman:  FitzGerald  Beraiss 
Topic:  Panel  Work  Session 
5:00  p.m. 
Adjourn 

Tuesday,  December  14,  1982 

Page  Building  =1,  Rooms  B-lOO  and  4J6. 
4001  Wisconsin  Avenue.  NW..  Washington. 
DC. 

8:30  a.m.-12:00  Noon 

Panel  Meetings 
8:30a.m.-10:00  am. 

Hydrology.  Chairman:  Paul  Bock,  Room  B- 
100 

Topic:  Panel  Work  Sessum 
8:30a.m.-12:00Noon 

Radioactive  Waste  Disposal.  ChHirman 
John  A.  Knauss,  Room  416 

Topic:  Panel  Work  Session 
10:00  a.m.-12:00  Noon 

Sea  Grant.  Chairman:  Jack  R   Van  Lopik, 
Room  B-lOO 

Topic:  Panel  Work  Session 
12:00  .Noon-lOO  p.m. 

Lunch 
1:00  p.m.-3:00  p.m. 

Plenary 

Action  Items 

Panel  Reports 
3:00  p.m. 

Adjourn 


Persons  desiring  lu  attend  will  he  admitted 
to  the  extent  seating  is  available  Persons 
wishing  to  make  formal  statements  should 
notify  the  Chairman  in  advance  of  the 
meeting.  The  Chairman  retains  the 
prerogative  to  place  limits  on  the  durdtmn  uf 
oral  statements  and  discussions.  Wnllen 
statements  may  be  submitted  before  or  after 
each  session. 

Additional  information  concerning  this 
meeting  may  be  obtained  through  the 
Committee's  Ejiecutive  Director.  Steven  N. 
Anastasion.  whose  mailing  address  is: 
National  Advisory  Commitlee  on  Oceans  and 
Atmosphere,  3300  Whitehaven  Street,  NW.. 
Washington,  D.C.  20235. 

Dated:  November  22.  1982. 
Steven  N.  Anastasion. 
Executive  Director. 

|FR  Doc  82-32408  Filed  11-24-82:  8:45  mn) 
BILLING  CODE  3S10-1?-*! 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

I  Notice  (82-66)1 

NASA  Advisory  Council,  Space 
Systems  and  Technology  Advisory 
Committee;  Meeting 

AGENCY:  National  Aeronautics  ,ind 
Space  Administration. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92^63.  as  amended,  the  National 
Aeronautics  and  Space  .Administration 
announces  a  forthcoming  meeting  of  the 
NAS.A  Advisory  Council.  Space  Systems 
and  Technology  Advisory  Committee. 
Ad  Hoc  Advisory  Subcommittee  on 
Structures/Controls  Interaction 
DATE  AND  TIME:  December  14.  198J.  9 
a.m.  to  5  p.m.;  December  15,  19H2.  9  am 
to  5  p.m. 
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ADDRESS;  National  Aeronautics  and 
Space  Administration,  Room  625, 
Independence  Ave.,  SW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Deene  ).  Weidman,  National 
Aeonautics  and  Space  Administration, 
Code  RTM-6.  Washington,  DC  20546 
(202/755-3277). 

SUPPLEMENTARY  INFORMATION:  This  ad 
hoc  subcommittee  was  formed  with 
representation  from  the  three  existing 
advisory  subcommittees  for  the  express 
purpose  of  reviewing  the  control  and 
structures  interactions  problems  of  large 
flexible  spacecraft.  This  subcommittee 
will  assess  current  needs  and  structural 
methodology  for  spacecraft  and 
recommend  actions  to  provide 
technology  needs  for  the  future.  The 
Subcommittee,  chaired  by  Dr.  Joseph 
Garibotti,  is  comprised  of  seven 
members.  The  meeting  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room  (approximately  40  persons, 
including  the  Subcommittee  members 
and  participants). 

Type  of  meeting 

Open 

Agenda 

9  a.m. — Subcommittee  Meeting  Goals. 

9:30  a.m. — Review  of  Air  Force  Plans  for 
Structures/Controls  Related  Research. 

2:15  p.m. — RelatrtI  Defense  Advanced 
Research  Projects  Agency  (DARPA)  Research 
Plans. 

3  p.m. — Current  Related  NASA  Research 
Plans. 

5  p.m. — Ad)aum.  . 

December  15.  1962 

9  a.m. — Cointinue  Review  of  NASA  Plans. 
10:15  a.m. — Subcommittee  Discussion. 
5  p.m. — Adjourn. 
Richard  L.  Daniels, 

Director.  Management  Support  Office.  Office 
of  Management. 
November  19.  1982. 

|FR  Doc  82-32391  Filed  11-24-82.  8:45  am| 
nUJNQ  COD€  7510-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-293]  I 

Boston  Edison  Co.;  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  65  to  Facility 
Operating  License  No.  DPR-35  issued  to 
Boston  Edison  Company  (the  licensee) 
which  revised  the  Technical 
Specifications  for  operation  of  the 
Pilgrim  Nuclear  Power  Station  (the 


facility)  located  near  Plymouth, 
Massachusetts.  The  amendment  is 
effective  as  of  its  date  of  issuance. 

The  amendment  revises  the  Technical 
Specifications  to  provide  limiting 
conditions  for  operation  and 
surveillance  requirements  for  Scram 
Discharge  Volume  (SDV)  vent  and  drain 
valves  and  reactor  protection  system 
and  control  rod  block  SDV  level 
switches. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  [the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  it  does  not  involve  a  significant 
environmental  impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
impact  statement  or  negative 
declaration  and  environmental  impact 
appraisal  need  not  be  prepared  in 
connection  with  the  issuance  of  the 
amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  August  30, 1982,  (2) 
Amendment  No.  65  to  License  No.  DPR- 
35.  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  D.C.. 
and  at  the  Plymouth  Public  Library  on 
North  Street  U)iJly8M^><  Massachusetts 

addressed  to  the  U.S.  NfiJfclear 
Regulatory  Commission,  Washington, 
DC.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda,  Maryland  this  10th  day 
of  November  1982. 

For  the  .Nuclear  Regulatory  Commission. 
Domenic  B.  Vassallo, 
Chief,  Operating  Reactors  Branch  No.  2. 
Division  of  Licensing. 

|FR  Doc  aa-32479  Filed  11-24-82.  8.43  dm] 
BILUNQ  CODE  75«O-01-M 

(Docket*  Nos.  50-269,  50-270  and  50-287] 

Duke  Power  Co.;  Granting  Relief  From 
ASME  Code  Requirements 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  relief  from  certain  requirements 
of  the  ASME  Code,  Section  XI.  "Rules 
for  Inservice  Inspection  of  Nuclear 
Power  Plant  Components."  to  Duke 
Power  Company,  which  revised  the 


inservice  inspection  program  for  the 
Oconee  Nuclear  Station,  Units  Nos.  1.  2 
and  3,  located  ih  Oconee  County,  South 
Carolina.  The  ASME  Code  requirements 
are  incorporated  by  reference  into  the 
Commission's  Rules  and  Regulations  in 
10  CFR  Part  50.  The  relief  is  effective  as 
of  the  date  of  issuance. 

This  action  provides  relief  from 
performing  volumetric  examinations  of 
the  piping  welds  in  sections  of  the 
containment  sump  and  reactor  building 
spray  system  piping. 

The  request  for  relief  complies  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  related 
Evaluation. 

The  Commission  has  determined  that 
the  granting  of  this  relief  will  not  result 
in  any  significant  environmental  impact 
and  that  pursuant  to  10  CFR  51.5(d)(4) 
an  environmental  impact  statement  or 
negative  declaration  and  environmental 
impact  appraisal  need  not  be  prepared 
in  connection  with  this  action. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  request  for  relief 
dated  August  30, 1982,  (2)  the  letter  to 
Duke  Power  Company  dated  November 
16, 1982,  and  (3)  the  Commission's 
related  Evaluation  of  Relief  Request.  All 
of  these  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Stx^t,  N.W.. 
Washington,  D.C.  and  at  th^ikonee 
County  Library,  501  West  Sou&broad 
Street,  Walhalla,  South  Carolina.  A  copy 
of  items  (2)  and  (3)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555,  Attention: 
Director,  Division  of  Licensing. 

Dated  at  Bethesda.  Maryland,  this  16th  day 
of  November  1982. 

For  the  Nuclear  Regulatory  Commission. 
lohn  F.  Stolz. 

Chief,  Operating  Reactors  Branch  Nu.  4. 
Division  of  Licensing. 

|FR  Doc.  82-32480  Filed  11-24-82,  B  45  ani| 
BILUNQ  CODE  7590-01-M 


[Docket  No.  50-302] 

Florida  Power  Corp.,  et  al.;  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  59  to  Facility 
Operating  License  No.  DPR-72,  issued  to 


Federal  Register  /  Vol.  47.  No.  228  /  Friday.  November  26.  1982  /  Notices 


53537 


nmission. 


the  Florida  Power  Corporation,  City  of 
Alachua,  City  of  Bushnell,  City  of 
Gainesville,  City  of  Kissimmee,  City  of 
Leesburg,  City  of  New  Smyrna  Beach 
and  Utilities  Commission,  City  of  New 
Smyrna  Beach,  City  of  Ocala,  Orlando 
Utilities  Commission  and  City  of 
Orlando,  Sebring  Utilities  Commission, 
Seminole  Electric  Cooperative,  Inc.,  and 
the  City  of  Tallahassee  (the  licensees) 
which  revised  the  Technical 
Specifications  [TSs)  for  operaiton  of  the 
Crystal  River  Unit  No.  3  Nuclear 
Generating  Plant  (the  facility)  located  in 
Citrus  County,  Florida. 

The  amendment  was  authorized  by 
telephone  on  October  26,  1982.  and  was 
confirmed  by  letter  dated  October  27. 
1982. 

The  amendment  modifies  the 
Technical  Specifications  to  allow  the 
facility  to  change  modes  with  the 
intermediate  pressure  relief  line 
isolation  valve  replaced  with  a  pipe  cap. 
It  was  issued  on  an  expedited  basis  to 
permit  restart  of  the  facility  as 
scheduled  by  Florida  Power 
Corporation. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
lif  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
•"'ndings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  1,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with  the 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  October  26, 1982,  (2) 
the  Commission's  letter  to  Florida  Power 
Corporation  dated  October  27, 1982,  (3) 
Amendment  No.  59  to  License  No.  DPR- 
72,  and  (4)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  N.W.,  Washington,  D.C. 
20555,  and  at  the  Crystal  River  Public 
Library,  668  N.W.  First  Avenue,  Crystal 
River,  Florida.  A  copy  of  items  (2),  (3), 
and  (4)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing, 


Dated  at  Bethesda.  Maryland,  this  17th  day 
of  November  1982. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz, 

Chief.  Operating  Reactors  Branch  No.  4. 

Division  of  Licensing. 

\yV.  Doc  M-324fl]  Filed  ll-24-a2;  8.45  am) 
BILLING  CODE  759O-01-« 


[Docket  No.  50-286] 

Power  Authority  of  tt>e  State  of  New 
York;  Issuance  of  Amendment  to 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  45  to  Facility 
Operating  License  No.  DPR-64.  issued  !o 
the  Power  Authority  of  the  Staic  of  New 
York  (the  licenseej.  which  revised 
Technical  Specifications  for  operation  uf 
the  Indian  Point  Nuclear  Generating 
Unit  No.  3  (the  facility)  located  in 
Buchanan,  Westchester  County,  New 
York.  The  amendment  is  to  be 
implemented  within  twenty-one  days 
from  the  date  of  its  issuance. 

The  amendment  revises  the  plant 
Technical  Specifications  to  reflect 
modifications  in  the  facility  fire 
protection  system. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CPU 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  February  20,  1981.  (2) 
Amendment  No.  45  to  License  No.  DPR- 
64,  (3)  the  Commission's  Safety 
Evaluations  issued  March  6, 1979  and 
May  2, 1980,  and  (4)  the  Commission's 
letter  dated  .  All  of  these  items 

are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  DC. 
and  at  the  White  Plains  Public  Library, 
100  Martin  Avenue,  White  Plains,  New 
York.  A  copy  of  items  (2),  (3)  and  jl) 
may  be  obtained  upon  request 


addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC.  20555.  Attention:  Director,  Division 
of  Licensing. 

Ualed  at  Bethesda.  Mainland,  this  18th  day 
of  November  1982. 

For  the  .Nuclear  Regulatorv  C(jmmis.<;ion. 
Steven  A.  Varga, 

Chief,  Operating  Reactors  Branch  No.  1. 
Division  of  Licensing. 

|FR  Doc  82-32482  Tiled  ll-at-8i  8:45  smj 
BILLING  CODE  75WM)1-M 


[Docket  Nos.  STN  50-522  and  STN  50-523) 

In  the  Matter  of  Puget  Sound  Power 
and  Light  Co..  et  al.  (Skagit/ Kanford 
Nuclear  Power  Project  Unrfs  1  and  2); 
Order  Scheduling  Prehearing 
Conference 

November  18. 1982. 

Pursuant  to  10  CFR  2.752,  on 
December  2.  1982,  a  prehearing 
conference  will  be  held  at  the  following 
location:  Energy  Facihty  Site  Evaluation 
Council.  Building  One,  4224  Sixth 
Avenue,  S.E..  Lacey,  Washington  98504. 

The  session  will  begin  at  10:30  AM.  It 
will  be  a  joint  hearing  before  the  U.S. 
Nuclear  Regulatory  Commission's  (NRC) 
Atomic  Safety  and  Licensing  Board 
(ASI^)  and  the  Washington  Energy 
Facility  Site  Evaluation  Council 
(EFSEC). ' 

This  conference  is  scheduled  in  order 
that  consideration  can  be  given  to  the 
following: 

(1)  Simplifying  and  clarifying,  if 
possible,  contentions  admitted  as  issues 
in  this  proceeding. 

(2)  Obtaining  stipulations  and 
admissions  of  fact  and  of  the  contents 
and  authenticity  of  documents  to  avoid 
unnecessary  proof. 

(3)  Identification  of  witnesses  and  the 
limitation  of  expert  witnesses. 

(4)  Discussion  of  the  hearing  schedule 
proposed  by  the  Applicant. 

(5)  Any  other  matters,  such  as 
summary  disposition  procedures,  which 
will  aid  in  the  orderly  disposition  of  this 
matter. 

The  public  is  invited  to  attend  this 
conference.  However,  limited 
appearance  statements  will  not  be 
received,  but  will  be  heard  at  any 
subsequent  prehearing  conference  and/ 
or  at  the  beginning  of  the  evidentiary 
hearing. 


'The  conduct  ci(  joint  h(!HrinKs  on  itie  Skagil/ 
Unnford  Nucledr  Power  Profcct   I 'nils  1  and  2.  i» 
provided  for  under  Ihp  suhH>;rt'f>menl  2  to  the 
■^i-nlemtipr  fi  la-fi  Agreements  for  Ciwperaiun 
between  the  Slate  of  Wdbhingion  and  Uniied  Siaiej 
Nuclear  Regulalor>  Commission. 
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Dated  at  BethesHa.  Maryland  this  18th  day 
of  November  1982. 

It  is  so  ordered. 

For  the  Atomic  Safety  and  Licensing  Board. 
John  F.  Wolf.  Chairman. 
Administrative  Judge. 

|FR  Doc.  82-32485  Filed  11-24-8Z  8-45  am| 
BMIng  Cod*  7S9(M)1-M 

[Docket  Nos.  50-390  and  50-391 1 

Tennessee  Valley  Authority  and  Watts 
Bar  Nuclear  Plant,  Units  1  and  2;  Order 
Extending  Construction  Completion 
Date 

Tennessee  Valley  Authority  is  the 
current  holder  of  Construction  Permit 
Nos.  CPPR-91  and  CPPR-92,  issued  by 
the  Atomic  Energy  Commission*  on 
January  23,  1973,  for  construction  of  the 
Watts  Bar  Nuclear  Plant,  Units  1  and  2. 
These  facilities  are  presently  under 
construction  at  the  applicant's  site  on 
the  west  branch  of  the  Tennessee  River 
approximately  50  miles  northeast  of 
Chattanooga,  Tennessee. 

On  April  27, 1979,  the  Tennessee 
Valley  Authority  (the  applicant)  filed  a 
request  for  an  extension  of  the 
completion  dates.  On  September  28, 
1979,  October  30, 1980,  April  3,  1981,  and 
September  9, 1982,  the  applicant 
submitted  additional  information  and 
requested  a  revision  to  those  dates 
requested  in  the  original  submittal.  The 
extension  has  been  requested  because 
construction  has  been  delayed  by  the 
following  events: 

1.  Changes  in  the  scope  of  the  projects 
resulting  in  part  from  the  accident  at 
Three  Mile  Island,  Unit  2,  and  the 
subsequent  regulatory  actions; 

2.  Unanticipated  delays  in 
construction  and  progress  on 
preoperational  testing: 

3.  Additional  safety-related  work 
associated  with  requirements  for  pipe 
supports  and  anchors: 

4.  Modifications  to  the  facility's 
Westinghouse  Model  E>-3  steam 
generators;  and 

5.  Allowance  for  any  further 
contingencies. 

This  action  involves  no  significant 
hazards  consideration;  good  cause  has 
been  shown  for  the  delays;  several  of 
the  causes  were  beyond  the  control  of 
the  applicant;  and  the  requested 
extension  is  for  a  reasonable  period,  the 
bases  for  which  are  set  forth  in  the 
staffs  evaluation  of  the  request  for 
extension. 


V^Effective  [anuary  19. 1975,  the  Atomic  Energy 
Cokuussion  became  the  Nuclear  Regulatory 
Comnfission  and  permits  in  effect  on  that  day  were 
continued  under  the  authority  of  the  Nuclear 
Regulatory  Committlon. 


The  Commission  has  determined  that 
this  action  will  not  result  in  any 
significant  environmental  impact,  and 
pursuant  to  10  CFR  51.5fd)(4),  an 
environmental  impact  statement,  or 
negative  declaration  and  environmental 
impact  appraisal,  need  not  be  prepared 
in  connection  with  this  action. 

The  .\RC  staff  safety  evaluation  of  the 
request  for  extension  of  the  construction 
permit  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street,  NW.,  Washington, 
DC.  205.^5  and  the  Chattanooga 
Hamilton  County  Bicentennial  Library. 
1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

It  is  hereby  ordered  that  the  latest 
completion  date  for  Construction  Permit 
No.  CPPR-91  is  extended  from  June  1, 

1979,  to  March  1,  1984,  and  the  latest 
completion  date  for  Construction  Permit 
CPPR-92  is  extended  from  March  1, 

1980.  to  August  1,  1985. 

Date  of  Issuance:  .November  19.  1982. 

For  the  .Nuclear  Regulatory  Commission. 

Darrell  G.  Eisenhut, 

Director.  Divisjun  of  Licensing,  Office  of 
Xuciear  Reactor  Regulation. 

fFR  Doc.  82-32483  FU»d  11-24-62;  8:45  am| 
BILUNQ  COOC  7590-01-M 


[Doc4(et  Nos.  50-280  and  50-281] 

Virginia  Electric  and  Power  Co.; 
Issuance  of  Amendments  to  Facility 
Operating  Licenses  and  Negative 
Declaration 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  81  to  Facility 
Operating  License  No.  DRP-32  and 
Amendment  No.  82  to  Facility  Operating 
License  No.  DRP-37  issued  to  Virginia 
Electric  and  Power  Company  (the 
licensee),  which  revised  Technical 
Specifications  for  operation  of  the  Surry 
Power  Station,  Unit  Nos.  1  and  2, 
respectively,  (the  facilities),  located  in 
Surry  County,  Virginia.  The 
amendments  are  effective  as  of  the  date 
of  issuance. 

The  amendments  revise  the  Technical 
Specifications  to  modify  reporting  and 
notification  requirements  related  to  the 
instantaneous  release  rates  of  gaseous 
wastes. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendments.  Prior  public  notice 


of  thesd  amendments  was  not  required 
since  these  amendments  do  not  involve 
a  significant  hazards  consideration. 

The  Commission  has  prepared  an 
environmental  impact  appraisal  for  the 
revised  Technical  Specifications  and 
has  concluded  that  an  environmental 
impact  statement  for  this  particular 
action  is  not  warranted  because  there 
will  be  no  environmental  impact 
attributable  to  acfion  other  than  that 
which  has  already  beenjiredicted  and 
described  in  the  Commission's  Final 
Environmental  Statement  for  the  facility 
dated  May  1972. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  October  6, 1982,  (2) 
Amendment  Nos.  81  and  82  to  License 
Nos.  DPR-32  and  DPR-37,  and  (3)  the 
Commission's  related  Environmental 
Impact  Appraisal,  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW..  Washington.  D.C, 
and  at  the  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185.  A  copy  of  items  (2)  and 
(3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention;  Director,  Division 
of  Licensing. 

Dated  at  Bethesda,  Maryland  this  18th  day 
of  November.  1982. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Chief  Operating  Reactors  Branch  No.  1. 
Division  of  Licensing. 

|FH  Doc  82-32484  Piled  11-24-82:  845  am| 
BILUNQ  CODE  7S90-01-M 


Charleston  1886  Earthquake;  Public 
Meeting 

On  Tuesday.  November  30. 1982  from 
8:30  a.m.  to  4:30  p.m.  at  the  Sheraton  Inn, 
Reston,  Virginia,  the  United  States 
Nuclear  Regulatory  Commission 
(USNRC)  and  the  United  States 
Geological  Survey  (USGS)  will  have  a 
public  meeting  to  discuss  the  relevance 
of  the  Charleston  1886  earthquake  with 
respect  to  nuclear  power  plant  safety. 

The  resaon  for  the  meeting  is  to 
disseminate  information  to  members  of 
the  public  interested  in  the  seismic 
aspects  of  the  licensing  process  for 
nuclear  power  plants.  The  general  public 
is  invited.  A  general  overview  of  the 
Charleston  1886  earthquake  and  its 
implications  will  be  given  from  8:30  a.m. 
until  noon;  a  discussion  will  be  held 
from  1:00  p.m.  until  4:30  p.m.  The 
purpose  of  the  discussion  is  to  allow 
interested  parties  the  opportunity  to  ask 
questions  and  state  concerns. 


PACIFIC  N( 
POWER  AN 
PLANNING 

Reserves  ai 
Subcommit 


|FR  Doc  82-32401 
BILLING  CODE  » 
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For  additional  information,  contact 
Leon  L.  Beratan,  Chief,  Earth  Sciences 
Branch,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  D.C.  20555. 
Telephone  [30iyA27-i37Q. 

(5.  U.S.C.  552(a)) 

Daled  at  Silver  Spring,  Maryland  this  22nd 
day  of  November  1982. 

For  the  Nuclear  Regulatory  Commission. 

Robert  B.  Minogue, 

Director.  Office  of  Nuclear  Regulatory 
Research. 

|FR  Doc  82-32486  Filed  11-24-82;  8:45  dm) 
BIUJNG  CODE  7590-01-M 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Reserves  and  Reliability 
Subcommittee  Meeting 

agency:  Pacific  Northwest  Electric 

Power  and  Conservation  Planning 

Council  (Northwest  Power  Planning 

Council). 

ACTION:  Notice  of  regular  meeting. 

STATUS:  Open. 

summary:  The  Northwest  Power 
Planning  Council  hereby  announces  a 
forthcoming  meeting  of  the  reserves  and 
Reliability  Subcommittee  of  its  Scientific 
and  Statistical  Advisory  Committee. 
date;  Tuesday,  November  30, 1982.  9:15 
a.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  Councils  Central  Office  located  at 
700  S.W.  Taylor  Street,  Suite  200, 
Portland,  Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Torian  Donohoe,  (503)  222-5161. 
Edward  Sheets, 
Executive  Director. 

\VR  Doc  82-32401  Filed  11-24-82:  8:45  am) 
BILLING  CODE  OOOO-00-M 


POSTAL  RATE  COMMISSION 
[Order  No.  462;  Docket  No.  A83-6] 

NIpton,  California  92364  (William  Huth, 
Petitioner);  Notice  and  Order  of  Filing 
of  Appeal 

November  19,  1982 

On  November  15, 1982,  the 
Commisison  received  a  letter  from 
William  Huth  (hereinafter  "Petitioner"), 
concerning  alleged  United  States  Postal 
Service  plans  to  close  the  Nipton, 
California  post  office.  Although  the 
letter  makes  no  explicit  reference  to  the 
Postal  Reorganization  Act,  we  believe  it 
should  be  construed  as  a  petition  for 
review  pursuant  to  §  404(b)  of  the  Act 
[39  U.S.C.  404(b)].  The  petition  sets  out 


the  Postal  Service  action  complained  of 
in  sufficient  detail  to  warrant  further 
inquiry  to  determine  whether  the  Postal 
Service  complied  with  the  applicable 
law  and  its  regulations  for  the  closing. 

The  Petitioner's  right  to  appeal  is 
subject  to  a  30-day  time  limit.'  As  such, 
the  Petitioner's  letter,  postmarked 
November  12.  1982,  was  received  pdst 
that  time  limit  if,  in  fact,  the  Postal 
Service's  Final  Determination  was 
posted  October  12, 1982.  However. 
Petitioner  explained  that  the  letter  was 
late  because  patrons  of  the  Nipton  post 
office  did  not  receive  due  notice.  From 
the  letter,  it  appears  that  material 
questions  exist  whether  the  Final 
Determination  was  indeed  posted  in  the 
affected  post  office,  and  when  such 
determination  was  "made  available" 
[404(b)(3).  (5)].  The  question  becomes: 
whether  the  patrons  of  the  affected  post 
office  received  adequate  notice  of  the 
closing;  and,  if  the  determination  was 
made  available  to  them,  when  this 
occurred.  If,  as  the  Petitioner  alleges,  it 
was  not  available  to  the  patrons  on 
October  12.  there  may  be  justification 
for  sending  the  filing  on  November  12. 
We  are,  therefore,  accepting  this 
possibly  late-filed  petition  in  order  to 
preserve  the  Petitioner's  right  to  appeal. 

The  Act  requires  that  the  Postal 
Service  provide  the  affected  community 
with  at  least  60  days'  notice  of  a 
proposed  post  office  closing  so  as  to 
"ensure  that  such  persons  will  have  an 
opportunity  to  present  their  views."  ' 
From  the  face  of  the  petition  it  is  unclear 
whether  any  hearings  were  held  and 
whether  a  determination  has  been  made 
under  39  U.S.C.  403(b)(3).  The 
Commission's  rules  of  practice  require 
the  Postal  Service  to  file  the 
administrative  record  of  the  case  within 
15  days  after  the  date  on  which  the 
petition  for  review  is  filed  with  the 
Commission.^ 

Upon  preliminary  inspection,  the 
petitioner  appears  to  raise  the  following 
issues  of  law: 

1.  Whether  the  Postal  Service 
provided  the  persons  served  by  the 
Nipton  post  office  with  adequate  notice 
of  its  intent  to  close  the  post  office  as 
required  by  39  U.S.C.  404(b)(1).  The 
Petitioner  alleges  that  the  proposal  to 
close  was  posted  at  the  Mountain  Pass 
and  Baker  post  offices,  28  miles  and  50 
miles  respectively,  from  Nipton  and  the 


'  39  U.S.C.  404(b|(5),  39  U.S.C,  404(b|  was  added 
to  lille  39  by  Pub.  L  94-421  (September  24.  1976).  90 
Stat  1310-11.  Our  rules  of  practice  gov*hiing  these 
cases  appear  at  39  CFR  3001  110  el  spq. 

'39  use.  404(b)(1). 

'39  CFR  i  3001.113(8).  The  Postal  Rale 
Commission  informs  the  Postal  Service  of  its  receipt 
of  such  an  appeal  by  issuing  PRC  Form  No.  56  to  the 
Postal  Service  upon  receipt  of  each  appeal. 


affected  post  office  where  the  Nipton 
patrons  were  unable  to  see  it. 

2.  Whether  the  Postal  Service 
complied  with  section  404(b)|4)  which 
requires  the  Postal  Service  to  take  no 
action  to  close  the  post  office  until  60 
days  after  its  written  determination  is 
made  availHble  to  persons  served  by  the 
affected  post  office.  The  Petitioner 
alleges  that  the  post  office  had  been 
closed  since  May  1980  prior  to  the 
notice  of  Final  Determination 

3.  Whether  the  Postal  Service  gave 
adequate  consideration  to  the  effect-on- 
service  factor  [39  U.S.C.  404(b)(2)(C)l.  m 
light  of  the  Petitioner's  allegation  that 
the  postal  services  provided  by  a  earner 
that  does  not  come  into  Nipton  and  the 
nearest  post  office,  are  difficult  to 
obtain. 

4.  Whether  the  Postal  Ser\  ice  pave 
adequate  consideration  to  the  effect-on- 
community.  effect-on-ser\ice.  and 
economic  savings  factors  in  light  of  the 
Petitioner's  allegation  that  information 
in  the  notice  is  incorrect. 

Other  issues  of  law  may  become 
apparent  when  the  Commission  has  had 
the  opportunity  to  examine  the  record 
compiled  by  the  Postal  Service.  The 
record  may  be  found  to  resolve 
adequately  one  or  more  of  the  issues 
involved  in  the  case. 

In  view  of  the  above,  and  in  the 
interest  of  expediting  this  proceeding 
under  the  120-day  decisional  deadline 
imposed  by  404(b)(5),  the  Postal  Service 
IS  advised  that  the  Commission  reserves 
the  right  to  request  a  legal  memorandum 
from  the  Service  on  one  or  more  of  the 
issues  described  above  and/or  any 
further  issues  of  law  disclosed  by  the 
determination  made  in  this  case.  In  the 
event  that  the  Commission  finds  such 
memorandum  necessary  to  explain  or 
clarify  the  Service's  legal  position  or 
interpretation  on  any  such  issue,  it  will, 
within  20  days  of  receiving  the 
determination  and  record  pursuant  to 
§  3(X)1  113  of  the  rules  of  practice  (39 
CFR  3001  113)  make  the  request  therefor 
by  order,  specifying  the  issues  to  be 
addressed. 

When  such  a  request  is  issued,  the 
memorandum  shall  be  due  within  20 
days  of  the  issuance,  and  a  copy  of  the 
memorandum  shall  be  ser\ed  on  the 
Petitioner  by  the  Service, 

In  briefing  the  case  or  m  filing  any 
motion  to  dismiss  for  want  of 
prosecution  in  appropriate 
circumstances  the  Service  may 
incorporate  by  reference  all  or  any 
portion  of  a  legal  memorandum  filed 
pursuant  to  such  an  order 
The  Commission  orders: 
(A)  The  letter  of  .November  12.  1982 
from  William  Huth  be  construed  as  a 
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petition  for  review  pursuant  to  section 
404(b]  of  the  Act  (39  U.S.C.  404(b)). 

(B)  The  Secretary  of  the  Commission 
shall  publish  this  Notice  and  Order  in 
the  Federal  Register. 

(C)  The  Postal  Service  shall  file  the 
administrative  record  in  this  case  on  or 
before  November  30, 1982,  pursuant  to 
the  Commission's  rules  of  practice  (39 
CFR  3001.113(a]). 

By  the  Commission. 
David  F.  Harris, 
Secretary. 


Appendix 


Nov   15.  1962  Flng  o<  PbWkxv 

Nov   19.  1962  Notice  and  OnJef  of  Filing  ot  A(ipeal 

Nov  30,  1962  Fidng  o»  record  by  Postal  Service  [see 

39  CFR  3001  113(a)] 
Dec  S,  1962  l.asl  day  foe  filing  ot  pentiona  lo  >uar- 

veoe   [see  39   CFR   3001  iii(bl) 
Dae.  15,  1962  Petftoner"*  nUal  Ixwf  iaea  3»  CFP 

3001.115(«)1. 
Dee.  30,  1962  Postal  Service  ansKwnog  Boef   [see 

39  CFR  3001  115<btl 
J«i.  15.  1962  (1)  Pa«ooar-»*p<y  t>ne«  ifKuld  Pett- 

lioner  ctvxae  to  He  sucn  bnef  [see 

39  CFR  3001  115(0)] 
(2)  Oaxflna  lor  motons  by  any  party 

raquaMng  oral  argunent  The  Conv 

missaon  will  exercise  its  discretion. 

as  llv  Intsreao  ot  prompt  and  luet 

daciann  may  raguvs.  *\  scfwdi^ng 

or  (tepensing   wtfi   oral   argument. 
Mv  15.  1962  Expntiori     of      120-day     decnnnal 

sctiedute  lse»  39  US C.  4044b)(S)] 
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SECURUtES  AND  EXCHANGE 
COMMISSION 


[FHe  No.  22-11704] 


I 


ACF  IndiMtriM,  Inc^  Application  and 
Opportunity  for  Hearlnfi 

November  1&  1982. 

Notice  is  hereby  given  that  ACF 
Industries,  Incorporated  (the 
"Apphcant")  has  filed  an  application 
pursuant  to  Section  310  (b)  (1)  (ii)  of  the 
Trust  Indenture  Act  of  1939,  as  amended 
(the  "ACT'),  for  a  finding  by  the 
Securities  and  Exchange  Commission 
(the  "Commission")  that  the  trusteeship 
of  Citibank,  NA.,  of  New  York.  N.Y. 
("Citibank")  under  two  existing 
indentures  and  under  a  new  indenture  to 
be  qualified  under  the  Act  is  not  so 
likely  to  involvie  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  Citibank  from 
acting  as  trustee  under  the  indentures 
and  under  the  indenture  to  be  qualified. 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  it  shall. 


within  ninety  days  after  ascertaining 
that  it  has  such  conflicting  interest, 
either  eliminate  such  conflicting  interest 
or  resign.  Subsection  (1)  of  such  Section 
provides,  in  effect,  with  certain 
exceptions,  that  a  trustee  under  a 
qualified  indenture  shall  be  deemed  to 
have  a  conflicting  interest  if  such  trustee 
is  trustee  under  another  indenture  under 
which  any  other  securities  of  the  same 
issuer  are  outstanding.  However,  under 
clause  (ii)  of  subsection  (1),  there  may 
be  excluded  from  the  operation  of  this 
provision  another  indenture  under 
which  other  securities  of  the  issuer  are 
outstanding,  if  the  issuer  shall  have 
sustained  the  burden  of  proving,  on 
application  to  the  Commission  and  after 
opportunity  for  hearing  thereon,  that 
trusteeship  under  such  qualified 
indenture  and  such  other  indenture  is 
not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
such  trustee  from  acting  as  trustee  under 
either  of  such  indentures.  The  Company 
alleges  that: 

1.  Applicant  was  incorporated  in  1899, 
and  is  engaged  among  other  things  in 
the  business  of  manufacturing  and 
leasing  various  types  of  freight  cars  for 
use  in  the  railroad  industry.  Its  common 
shares  are  held  of  record  by 
approximately  15,000  persons,  and  are 
listed  for  trading  on  the  New  York  Stock 
Exchange.  Since  its  organization. 
Applicant  has  issued  equipment  trust 
certificates  from  time  to  time  under  a 
number  of  separate  equipment  trust 
agreements.  Five  of  these  equipment 
trust  agreements  (Series  A,  B,  J,  L  and 
M)  required  qualification  and  were 
quahfied  under  the  Act.  The  remainder 
of  those  now  outstanding,  being  12  in 
number,  involved  private  placements  of 
equipment  trust  certificates  at  various 
times  from  1968  through  1980,  and  were 
exempt  from  qualification  under  the  Act 
by  reason  of  Section  304(b)  thereof, 
since  the  equipment  trust  certificates 
issued  thereunder  were  exempt  from 
registration  under  the  Securities  Act  of 
1933  (the  "1933  Act")  by  reason  of 
Section  4(2)  thereof  Trustees  under  the 
equipment  trust  agreements  for  the 
various  series  are  major  banks. 
Heretofore,  except  as  set  forth  in 
paragraph  5  hereof  each  of  the 
equipment  trust  agreements  qualified 
under  the  Act  has  had  trustees  different 
from  one  another  and  different  from  any 
trustee  serving  as  such  under  any 
equipment  trust  agreement  not  requiring 
qualification  under  the  Act. 

2.  Applicant  intends  to  file  shortly 
with  the  Commission  a  registration 
statement  on  Form  S-3  under  the  1933 
Act  and  Rule  415  thereunder  with 


respect  to  a  proposed  future  public 
offering  and  sale  through  one  or  more 
underwriters  of  a  maximum  aggregate  of 
$40,000,000  principal  amount  of  its 
equipment  trust  certificates,  to  be  issued 
pursuant  to  an  equipment  trust 
agreement  or  agreements  to  be  qualified 
under  the  Act.  A  copy  of  the  proposed 
equipment  trust  agreement,  which  will 
be  filed  as  an  exhibit  to  said  registration 
statement,  is  filed  as  Exhibit  A  to  the 
original  application,  as  amended, 
Schedule  I  to  such  agreement  will 
contain  a  list  of  railroad  equipment  to  be 
subjected  to  the  trust  having  a  cost  of 
not  less  than  a  specified  percentage  of 
the  principal  amount  of  the 
certificates — although  such  percentage 
has  not  yet  been  determinecl.  Applicant 
anticipates  that,  consistent  with  prior 
practice  in  offerings  of  this  type,  the 
aggregate  principal  amount  of  the 
proposed  new  issue  will  be 
approximately  80%  to  85%  of  the  total 
cost  of  the  equipment  to  be  subject  to 
the  trust. 

In  the  alternative,  and  to  the  extent 
permissible,  applicant  intends  to  file 
said  equipment  trust  agreement  for 
qualification,  and  a  corresponding 
statement  of  eligibility  and  qualification 
of  trustee  on  Form  T-1,  as  additional 
exhibits,  via  a  post-effective 
amendment,  to  its  registration  statement 
of  Form  S-3  and  Rule  415  under  the  1933 
Act  (Registration  No.  2-77875),  which 
became  effective  on  June  16, 1982.  with 
respect  to  $150,000,000  of  such 
certificates.  $30,000,000  of  which  have 
since  been  sold  pursuant  to  a 
supplement  date  July  20, 1982,  to  the 
prospectus  included  therein. 

3.  Applicant  desires  to  appoint 
Citibank,  a  nafional  banking 
association,  to  act  as  trustee  under  a 
forthcoming  series  of  such  certificates  to 
be  issued  under  said  equipment  trust 
agreement. 

4.  Citibank  presently  is  acting  as 
trustee  in  connection  with  one  of  the 
aforementioned  private  placements  of 
the  Applicant's  trust  certificates,  to  wit. 
under  die  equipment  trust  agreement 
dated  as  of  February  15, 1975.  for  ACF 
Industries,  Incorporated  Equipment 
Trust  Certificates,  Series  D,  in  the 
original  aggregate  of  $35,000,000 
principal  amount  of  which  a  total  of 
$18,669,000  remains  issued  and 
outstanding  at  the  date  hereof,  and  for 
one  of  the  aforementioned  public 
offerings  under  an  equipment  trust 
agreement  dated  as  of  August  1, 1982 
(Series  M).  the  entire  original  principal 
amount  of  which  ($30,000,000)  is  now 
outstanding,  and  as  to  which  an 
application  similar  to  this  one  was  filed, 
and  a  finding  of  no  material  confiict 
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with  respect  thereto  was  ultimately 
made  by  the  Commission. 

5.  The  Series  D  and  the  Series  M 
equipment  trust  certificates  are.  and  the 
proposed  new  certificates  will  be. 
secured  by  separate  lots  of  specifically 
identified  railroad  cars.  In  the  event  that 
Citibank  should  have  occasion  to 
proceed  against  the  security  under 
either  of  these  trusts,  such  action  would 
not  affect  the  security,  the  use  of  the 
security  or  its  ability  to  proceed  against 
the  security  of  either  of  the  other  trusts. 
Accordingly,  the  existence  of  the  three 
trusteeships  should  in  no  way  inhibit  or 
discourage  the  actions  of  Citibank  as 
trustee  under  either  of  the  trusts. 

6.  The  specialized  nature  of  an 
equipment  trust  is  such  that  Applicant 
believes  that  holders  of  the  equipment 
trust  certificates  and  Applicant  would 
benefit  by  having  a  trustee  familiar  with 
the  operation  of  the  Applicants 
equipment  trusts.  Also,  the  Applicant 
understands  that  the  Commission  has 
granted  similar  applications  with 
respect  to  trusteeships  under  equipment 
trust  agreements  for  other  railroad  car 
lessors  where  the  situations  were 
factually  similar  to  the  matter  which  is 
the  subject  of  this  application. 

7.  None  of  Applicant's  existing 
equipment  trusts  are  in  default. 

8.  Applicant  has  waived  (a)  notice  of 
hearing,  (b)  hearing  on  the  issues  raised 
by  this  application  and  (c)  all  rights  to 
specify  procedures  under  Rule  8(b)  of 
the  Commission's  Rules  of  Practice. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  such  application, 
which  is  a  public  document  on  file  in  the 
office  of  the  Commission's  Public 
Reference  Section,  450  5th  Street,  N.W., 
Washington,  D.C. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
December  7,  1982,  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  fact  on 
law  raised  by  said  application  which  he 
desires  to  controvert,  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon. 

Any  such  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission,  Washington, 
D.C.  20549.  At  any  time  after  said  date, 
the  Commission  may  issue  an  order 
granting  the  application  upon  such  terms 
and  conditions  as  the  Commission  may 
deem  necessary  or  appropriate  in  the 
public  interest  and  the  interest  of 
investors^  unless  a  hearing  is  ordered  by 
the  Commission. 
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For  the  Commission,  by  the  Division 
of  Corporation  Finance,  pursuant  to 
delegated  authority. 
George  A.  FitzsunmonB, 
Secretary. 

|)R  Doc  R2-3:4.s- Filed  11  :4-a2,  R4SBm| 
BILLING  CODE  BOIO-OI-M 

(Rel.  No.  19240;  SR-Amex-82-12] 

American  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 

November  16.  1982. 

The  American  Stock  Exchange,  Inc. 
("Amex"),  86  Trinity  Place,  New  York, 
NY  10006,  submitted  on  September  23, 
1982,  copies  of  a  proposed  rule  change 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act")  and  Rule  igb-4  thereunder,  to 
modify  the  shareholder  approval 
requirements  contained  in  Sections  711- 
714  and  302  of  the  Amex  Company 
Guide.  Sections  711-713  would  be 
amended  to  require  shareholder 
approval  as  a  precondition  for  listing 
shares  to  be  issued  (a)  as  full  or  partial 
consideration  for  the  business  or  assets 
of  another  company  if  (i)  any  individual 
director,  officer  or  substantial 
shareholder  of  the  listed  company  has  a 
5  percent  or  greater  interest  (or  such 
persons  collectively  have  a  10  percent  or 
greater  interest)  in  the  company  or 
assets  to  be  acquired  or  in  the 
consideration  to  be  paid  in  the 
transaction  and  the  present  or  potential 
issuance  of  common  stock  could  result 
in  an  increase  in  outstanding  common 
shares  of  5  percent  or  more,  or  (ii)  the 
present  or  potential  issuance  of  common 
stock  or  securities  convertible  into 
common  stock  could  result  in  an 
increase  in  outstanding  shares  of  20 
percent  or  more;  and  (b)  in  connection 
with  certain  employee  stock 
compensation  arrangements  that  involve 
specified  increase  in  outstanding  stock. 
In  addition,  Amex  proposes  to  amend 
Section  714  to  require  shareholder 
approval  as  a  prerequisite  to  approval  of 
applications  to  list  additional  shares  to 
be  issued  in  connection  with:  (a)  a 
transaction  involving  (i)  the  sale  or 
issuance  by  the  company  of  common 
stock  at  a  price  less  than  the  greater  of 
book  or  market  value  which,  together 
with  sales  by  affiliated  persons,  equals 
20  percent  or  more  of  presently 
outstanding  stock,  or  (ii)  the  sale  by  the 
company  of  20  percent  or  more  of 
presently  outstanding  common  stock:  or 
(b)  a  transaction  which  will  give  rise  to 
a  "backdoor"  listing.  Section  714,  as 
amended,  would  also  require  that  a 
company  consult  Amex  whenever  it  is 
considering  issuing  a  "significant 


percentage"  of  its  shares  to  ascertain 
whether  shareholder  approval  would  be 
required  under  the  conditions 
enumerated  above.  Section  302  would 
be  amended  to  state  that  each 
application  to  list  additional  shares 
would  be  reviewed  by  the  exchange  to 
determine  if  shareholder  approval  is 
required  under  Sections  711-714. 

Notice  of  the  proposed  rule  change 
together  with  the  term,';  of  .substance  of 
the  proposed  rule  change  was  given  by 
the  issu.3nce  of  a  Commission  Release 
(Securities  Exchange  Act  Release  No. 
19087,  September  29.  1982)  and  by 
publication  in  the  Federal  Register  (47 
FK  44899.  October  12.  1982)   No 
comments  were  received  concernmc  the 
filing. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  secunties 
exchange  and.  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  the  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation  pursuant  to 
delegated  authority. 
George  A.  Fitzsiramons, 
Secretary. 

(FR  Doc  82-32450  Fllwj  11-34-81  B^«$  ami 
BILUNG  coot  8010-01 


[Rel.  No.  12808:812-5287] 

Compound  Cash  Trust;  Filing  of 
Application 

November  15, 1982. 

Notice  is  hereby  given  that  Compound 
Cash  Trust  ("Applicant"),  8900  Keystone 

Crossing,  Suite  685.  Indianapolis, 
Indiana  46240.  a  no-load,  open-end, 
diversified,  management  investment 
company  registered  under  the 
ln\estment  Company  Act  of  1940 
(".Act"),  filed  an  application  on  .August 
23,  1982,  and  an  amendment  thereto  on 
October  25,  1982,  requesting  an  order  of 
the  Commission,  pursuant  to  Section 
6(c)  of  the  Act.  exempting  Applicant 
from  the  provisions  of  Section  2(a)|411  of 
the  Act  and  Rules  2a-4  and  22c-l 
thereunder  to  the  extent  necessary  to 
permit  Applicant  to  compute  its  net 
asset  value  per  share  using  the 
amortized  cost  method  of  valuing  its 
portfolio  securities.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
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suminarized  below,  and  such  persons 
are  also  referred  to  the  application  for  a 
further  analysis  of  the  provisions  of  the 
Act  from  which  an  exemption  is  being 
sought. 

Applicant  represents  that  it  is  a 
"money  market"  fund  offering  a 
convenient  means  of  accumulating  an 
interest  in  a  professionally  managed 
portfolio  limited  to  high  quality  debt 
instnmients  maturing  in  one  year  or  less. 
Applicant  represents  that  its  object  is  to 
seek  high  current  income,  preservation 
of  capital  and  maintenance  of  liquidity. 
Applicant  states  that  the  only 
instruments  in  which  it  will  invest  are 
marketable  obligations  issued  or 
guaranteed  by  the  U.S.  Govemmeni,  its 
agencies  or  instrumentalities  ("U.S. 
Government  Obligations"),  domestic 
bank  certificates  of  deposit  fully  insured 
as  to  principal  by  the  FDIC,  and 
repurchase  and  reverse  repurchase 
agreements  involving  such  U.S. 
Government  Obligations  and  insured 
certificates  of  deposit. 

Applicant  states  that  under  the 
amortized  cost  valuation  method, 
portfolio  instruments  are  valued  at  their 
cost  as  of  the  date  of  acquisition  and 
thereafter  assuming  a  constant  rate  of 
amortization  to  maturity  of  any  discount 
or  premium,  regardless  of  the  impact  of 
fluctuating  interest  rates  on  the  market 
value  of  such  instruments.  It  is  also 
stated  that,  prior  to  the  filing  of  the 
application,  the  Commission  expressed 
its  view  that,  among  other  things,  (1) 
Rule  2a-4  under  the  Act  requires  that 
portfolio  instruments  of  "money  market" 
funds  be  valued  with  reference  to 
market  factors,  and  (2)  it  would  be 
inconsistent,  generally,  with  the 
provisions  of  Rule  2a^  for  a  "money 
market"  fund  to  value  its  portfolio 
instruments  on  an  amortized  cost  basis 
[Investment  Company  Act  Release  No. 
9786,  May  31. 1977). 

Section  6(c)  of  the  Act  provides,  in 
pertinent  part,  that  upon  application  the 
Commission  may  conditionally  or 
unconditionally  exempt  any  person, 
security  or  transaction  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  from  any  provision  or 
provisions  of  the  Act  or  of  any  rule  or 
regulation  thereunder,  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Applicant  represents  that  it  wishes  to 
attract  sophisticated  investors,  primarily 
banks  for  the  investment  of  trust  and 
"sweep"  accounts  and  that  most  of 
these  investors  require  an  investment 
company  with  a  portfolio  of  short-term 


debt  obligations  and  which  maintains  a 
constant  net  asset  value  per  share  and 
pays  dividends  that  do  not  fluctuate  due 
to  daily  changes  in  the  values  of  its 
portfolio  securities.  Applicant  believes 
that  in  order  to  attract  such  investors 
and  retain  them  as  shareholders,  it  must 
have  a  stable  net  asset  value,  preferably 
$1.00  per  share,  and  a  steady  flow  of 
investment  income. 

Applicant  believes  that  the  valuation 
of  the  investment  securities  in  its 
portfolio  on  the  amortized  cost  basis 
will  benefit  its  shareholders  by  enabling 
it  to  maintain  a  $1.00  price  per  share 
while  providing  shareholders  with  the 
opportunity  to  receive  a  flow  of 
investment  income  less  subject  to 
fluctuation  than  under  pocedures 
whereby  its  daily  dividend  would  be 
adjusted  by  all  realized  and  unrealized 
gains  and  losses  on  its  portfolio 
securities.  Applicant  represents  that  its 
Board  of  Trustees  has  determined  that 
the  amortized  cost  method  of  calculating 
its  net  asset  value  per  share  under  such 
circumstances  is  appropriate  and  in  the 
best  interests  of  shareholders. 

Applicant  agrees  that  the  following 
conditions  may  be  imposed  in  any  order 
of  the  Commission  granting  the 
exemptive  relief  requested: 

1.  In  supervising  the  operations  of 
Applicant  and  delegating  special 
responsibilities  involving  management 
of  its  portfolio  to  Applicant's  investment 
adviser  and  any  sub-investment  adviser. 
Applicant's  Board  of  Trustees 
undertakes — as  a  particular 
responsibility  within  the  overall  duty  of 
care  owed  to  its  shareholders — to 
establish  procedures  reasonably 
designed,  taking  into  account  current 
market  conditions  and  Applicant's 
investment  objective,  to  stabilize 
Applicant's  net  asset  value  per  share,  as 
computed  for  the  purpose  of 
distnbutions,  redemptions  and 
repurchases,  at  $1.00  per  share. 

2.  Included  within  the  procedures  to 
be  adopted  by  the  Board  of  Trustees 
shall  be  the  following; 

(a)  Review  by  the  Board  of  Trustees, 
as  it  deems  appropriate  and  at  such 
intervals  as  are  reasonable  in  light  of 
current  market  conditions,  to  determine 
the  extent  of  deviation,  if  any,  of 
Applicant's  net  asset  value  per  share  as 
determined  by  using  available  market 
quotations  from  the  $1,00  amortized  cost 
price  per  share,  and  maintenance  of 
records  of  such  review.  To  fulfill  this 
condition.  Applicant  intends  to  use 
actual  quotations,  or  estimates  of 
market  value  reflecting  current  market 
conditions  chosen  by  its  Board  of 
Trustees  in  the  exercise  of  its  discretion 
to  be  appropriate  indicators  of  value, 
which  may  include,  inter  alia.  (1) 


quotations  or  estimates  of  market  value 
for  individual  portfolio  instruments,  or 
(2)  values  obtained  from  yield  data 
relating  to  classes  of  money  market 
instruments  published  by  reputable 
sources. 

(b)  In  the  event  such  deviation  from 
the  $1.00  amortized  cost  price  per  share 
exceeds  )i  of  1%,  a  requirement  that  the 
Board  of  Trustees  will  promptly 
consider  what  action,  if  any.  should  be 
initiated. 

(c)  Where  the  Board  of  Trustees 
believes  the  extent  of  any  deviation 
from  the  Trust's  $1.00  amortized  cost 
price  per  share  may  result  in  material 
dilution  or  other  unfair  results  to 
investors  or  existing  shareholders,  it 
shall  take  such  action  as  it  deems 
appropriate  to  eliminate  or  to  reduce  to 
the  extent  reasonably  practicable  such 
dilution  or  unfair  results,  which  may 
include:  redeeming  shares  in  kind; 
selling  portfolio  securities  prior  to 
maturity  to  realize  capital  gains  or 
losses,  or  to  shorten  Applicant's  average 
portfolio  maturity;  withholding  or 
reducing  dividends;  or  utilizing  a  net 
asset  value  per  share  as  determined  by 
using  available  market  quotations. 

3.  Applicant  will  maintain  a  dollar- 
weighted  average  portfolio  maturity 
appropriate  to  its  objective  of 
maintaining  a  stable  net  asset  value  per 
share;  provided,  however,  that 
Applicant  will  not  (a)  purchase  any 
instrument  with  a  remaining  maturity  of 
greater  than  one  year;  or  (b)  maintain  a 
dollar-weighted  average  portfolio 
maturity  in  excess  of  120  days.  In 
fulfilling  this  condition,  if  the  disposition 
of  a  portfolio  instrument  results  in  a 
dollar-weighted  average  portfolio 
maturity  in  excess  of  120  days. 
Applicant  will  invest  its  available  cash 
in  such  a  manner  as  to  reduce  its  dollar- 
weighted  average  portfolio  maturity  to 
120  days  or  less  as  soon  as  reasonably 
practicable. 

4.  Applicant  will  record,  maintain  and 
preserve  permanently  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  (and  any  modifications 
thereto)  described  in  condition  1  above, 
and  Applicant  will  record,  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  (the  first  two  years  in  an  easily 
accessible  place)  a  written  record  of  the 
Board  of  Trustees'  considerations  and 
actions  taken  in  connection  with  the 
discharge  of  its  responsibilities,  as  set 
forth  above,  to  be  included  in  the 
minutes  of  the  Board's  meetings.  The 
documents  preserved  pursuant  to  this 
condition  shall  be  subject  to  inspection 
by  the  Commission  in  accordance  with 
Section  31  (b)  of  the  Act  as  though  such 
documents  were  records  required  to  be 
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maintained  pursuant  to  rules  adopted 
under  Section  31(a)  of  the  Act. 

5.  Applicant  will  limit  its  portfolio 
investments,  including  repurchase 
agreements,  to  those  U.S.  dollar- 
denominated  instruments  which  the 
Board  of  Trustees  determines  present 
minimal  credit  risks  and  which  are  of 
high  quality  as  determined  by  any  major 
rating  service  or,  in  the  case  of  any 
instrument  that  is  not  rated,  are  of 
comparable  quality  as  determined  by 
the  Board  of  Trustees. 

6.  Applicant  will  include  in  each 
quarterly  report,  as  an  attachment  to 
Form  N-lQ,  a  statement  as  to  whether 
any  action  pursuant  to  condition  2(c) 
above  was  taken  during  the  preceding 
fiscal  quarter,  and,  if  any  action  was 
taken,  will  describe  the  nature  and 
circumstances  of  such  action. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
December  10,  1982.  at  5:30  p.m.,  submit 
to  the  Commission  in  writing  a  request 
for  a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reason  for 
such  request,  and  the  issues,  if  any,  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Prof  of  such  service  (by 
affidavit  or.  in  the  case  of  an  atlorney- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  An 
order  disposing  of  the  application  will 
be  issued  as  of  course  following  said 
date  unless  the  Commission  thereafter 
orders  a  hearing  upon  request  or  upon  it 
own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof.        / 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 
George  A.  Fitzsimmons, 
Secretary. 

[[■R  Doc  82-32441  Filrd  11-24-8;  H  45  am| 
BILLINQ  CODE^10-01-M 

(Rel.  No.  12809;  812-5229] 

Financial  Reserves  Fund  (Formerty, 
Short  Term  Interest  Fund);  Filing  of 
Application 

November  15, 1982. 


Notice  is  hereby  given  that  Financial 
Reserves  Fund  ("Applicant"),  82 
Devonshire  Street.  Boston. 
Massachusetts  02109.  registered  under 
the  Investment  Company  Act  of  1940 
("Act")  as  an  open-end,  diversified, 
management  investment  company,  filed 
an  application  on  )une  30,  1982,  and  an 
amendment  thereto  on  October  22. 1982, 
requesting  an  order  of  the  Commission 
pursuant  to  Section  6(c)  of  the  Act, 
exempting  Apphcant  from  the 
provisions  of  Section  2(a)(41)  of  the  Act 
and  Rules  2a-4  and  22c-l  thereunder  to 
the  extent  necessary  to  permit  Apphcant 
to  value  its  assets  pursuant  to  the 
amortized  cost  method  of  valuation.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below.  Such  persons  are 
also  referred  to  the  Act  and  the  rules 
thereunder  for  the  complete  text  of  the 
provisions  thereof  from  which  an 
exemption  is  being  sought. 

According  to  the  application. 
Applicant  is  a  "series"  money  market 
fund  currently  consisting  of  one  portfolio 
(the  "Portfolio"),  but  may  offer  shares  in 
additional  money  market  series  in  the 
future.  Applicant  represents  that  each 
series  will  be  subject  to  the  conditions 
specified  in  any  order  granting  the  relief 
requested.  Fidelity  Management  & 
Research  Company  will  serve  as 
Applicant's  investment  adviser.  It  is 
anticipated  that  Applicants  shares  will 
be  offered  by  Fidelity  Distribution 
Corporation,  the  general  distributor  for 
Applicant's  shares,  primarily  to 
prospective  investors  who  have  an 
e.xisting  relationship  with  Ameritrust 
Company  (the  "Bank").  Such 
prospective  investors  are  expected  to 
include  those  with  a  custody  or  agency 
relationship  with  the  Bank  or  investors 
for  whom  the  Bank  serves  as  trustee. 
Applicant  states  that  the  Bank  will  serve 
as  administrator  for  Applicant, 
performing  services  as  custodian  of 
Applicant's  assets  and  transfer, 
dividend  disbursing  and  shareholders' 
servicing  agent.  The  Bank  will  receive  a 
monthly  fee  at  an  annual  rate  of  .25%  of 
the  average  daily  net  assets  of 
Applicant,  plus  reimbursement  for  its 
out-of-pocket  expenses  for  performing 
these  services.  Additionally,  the  Bank 
may  provide  cash  management  services 
to  such  customers  by,  for  example, 
entering  into  agreements  pursuant  to 
which  the  Bank  would  automatically 
invest  excess  cash  balances  of  such 
customers  in  shares  of  Applicant  or 
redeem  shares  for  such  customers.  The 
Bank  may  charge  a  fee  to  the  customers 
for  this  service.  Applicant  represents 
that  the  present  policy  of  Applicant  is 


not  to  purchase  any  obligation  of  the 
Bank.  Ameritrust  Corporation  or  any  of 
their  affiliates. 

Applicant  states  that  its  investment 
objective  is  to  seek  as  high  a  level  of 
current  income  as  is  consistent  with  the 
preser\'ation  of  capital  and  liquidity 
According  to  Applicant,  the  Portfolio 
will  invest  in  obligations  of  major 
United  States  banks,  prime  commencal 
paper  and  obligations  of  the  United 
States  Government,  its  agencies  or 
instrumentalities.  It  may  also  enter  into 
repurchase  agreements  with  firoker- 
dealers  and  banks  involvinfi  any 
security  in  which  it  is  permitted  to 
invest  and  may  purchase  new  issues  of 
government  securities  on  a  "when- 
issued"  basis.  Applicant  represents  thdt 
in  entering  into  repurchase  agreements 
and  purchasing  "when  issued"  securities 
it  will  comply  with  Investment  Company 
Act  Release  .No.  10666,  Applicant  further 
represents  that  all  of  its  investment  will 
consist  of  obligations  maturing  within 
one  year  from  the  date  of  acquisition 
and  the  doUarweighted  average  portfolio 
maturity  of  all  of  its  investment  will  be 
120  da\s  of  less. 

Applicant  states  that,  prior  to  the 
filing  of  the  application,  the  Commission 
expressed  its  view  that,  among  other 
things:  (1)  Rule  2a-4  under  the  Act 
requires  that  portfolio  instruments  of 
"money  market"  funds  be  valued  with 
reference  to  market  factors,  and  (2)  it 
would  be  inconsistent,  generally,  with 
the  provisions  of  Rule  2a-4  for  a  "money 
market"  fund  to  value  its  portfolio 
instruments  on  an  amortized  cost  basis 
(Investment  Company  .^ct  Release  No. 
9786.  May  31,  1977) 

Applicant  states  that  it  has  been 
management's  experience  that  in  order 
to  attract  and  retain  investments. 
Applicant  must  have  a  stable  net  asset 
\  alue  (preferably  at  $1.00  per  share)  and 
a  constant  and  steady  flow  of 
investment  income,  .Applicant  fu.nher 
states  that  it  is  believed  that  the 
valuation  of  its  portfolio  securities  on 
the  amortized  cost  basis  will  benefit 
shareholders  by  enabling  Applicant  to 
maintain  a  constant  S1.0(]  per  share 
purchase  and  redemption  price,  while  at 
the  same  time  providing  shareholders 
with  a  steady  flow  of  investment  income 
through  daily  dividends  which  reflect 
Applicant's  net  income  as  earned. 

Section  6(c)  of  the  Act  provides,  in 
part,  that  the  Commission,  by  order 
upon  application,  may  conditionally  or 
unconditionally  exempt  any  person, 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  from  any  provision  or 
provisions  of  the  Act  or  of  the  rule  or 
regulations  thereunder,  if  and  to  the 
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extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Applicant  represents  that  its  trustees 
have  determined  in  good  faith  that,  in 
light  of  the  characteristics  of  Applicant 
as  described  and  absent  unusual  or 
extraordinary  circumstances,  the 
amortized  cost  method  of  valuing 
portfolio  securities  is  appropriate  and 
preferable  for  Applicant  and  reflects  the 
fair  value  of  such  securities.  Applicant 
submits  that  use  of  the  amortized  cost 
method  of  valuing  its  portfolio 
securities,  subject  to  the  conditions 
enumerated  below,  will  benefit 
shareholders  by  enabling  Applicant  to 
more  effectively  maintain  the  Si. 00  per 
share  purchase  and  redemption  price 
while  simultaneously  providing  the 
opportunity  for  a  steadier  flow  of 
investment  income  to  shareholders. 
Applicant  believes  that  the  granting  of 
the  requested  exemptions  is  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

Applicant  agrees  that  the  following 
conditions  may  be  imposed  in  any  order 
granting  the  exemptions  requested: 

1.  In  supervising  Applicant's 
operations  and  delegating  special 
responsibilities  involving  portfolio 
management  to  Applicant's  investment 
adviser,  the  board  of  trustees  of 
Applicant  undertakes — as  a  particular 
responsbility  within  the  overall  duty  of 
care  owed  to  its  shareholders — to 
establish  procedures  reasonably 
designed,  taking  into  account  current 
market  conditions  and  Applicant's 
investment  objectives,  to  stabilize  the 
net  asset  value  per  share  of  each 
portfolio,  as  computed  for  the  purpose  of 
distribution,  repurchase  and  redemption. 
at  $1.00  per  share. 

2.  Included  within  the  procedures  to 
be  adopted  by  the  board  of  trustees 
shall  be  the  following: 

(a)  Review  by  the  board  of  trustees,  as 
it  deems  appropriate  and  at  such 
intervals  as  are  reasonable  in  light  of 
current  market  conditions,  to  determine 
the  extent  of  deviation,  if  any,  of  the  net 
asset  value  per  share  as  determined  by 
using  available  market  quotations  from 
the  $1.00  amortized  cost  price  per  share, 
and  the  maintenance  of  records  of  such 
review.' 


(b)  In  the  event  such  deviation  from 
the  Si. 00  amortized  cost  price  per  share 
exceeds  ^oi  1  percent,  a  requirement 
that  the  board  of  trustees  will  promptly 
consider  what  action,  if  any,  should  be 
initiated. 

(c)  If  the  board  of  trustees  believes  the 
extent  of  any  deviation  from  Applicant's 
$1  00  amortized  cost  price  per  share  for 
any  portfolio  may  result  in  material 
dilution  or  other  unfair  results  to 
investors  or  existing  shareholders,  it 
shall  take  such  action  as  it  deems 
appropriate  to  eliminate  or  to  reduce  to 
the  extent  reasonably  practicable  such 
dilution  or  unfair  results,  which  may 
include;  selling  portfolio  instruments 
prior  to  maturity  to  realize  capital  gains 
or  losses  or  to  shorten  the  average 
portfolio  maturity  of  the  relevant 
portfolio;  withholding  dividends; 
redemption  of  shares  in  kind:  or  utilizing 
a  net  asset  value  per  share  as 
determined  by  using  available  market 
quotations. 

3.  .Applicant  will  maintain  a  dollar/ 
weighted  average  portfolio  maturity 
appropriate  to  its  objective  of 
maintaining  a  stable  net  asset  value  per 
share  in  each  of  its  portfolios;  provided, 
however,  that  Applicant  will  not  (a) 
purchase  any  instrument  with  a 
remaining  maturity  of  greater  than  one 
year,  or  (b)  maintain  a  dollar-weighted 
average  portfolio  maturity  which 
exceeds  120  days  in  each  portfolio.* 

4.  Appicant  will  record,  maintain,  and 
preser\e  permanently  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  (and  any  modifications 
thereto)  described  in  condition  1  above; 
and  Applicant  will  record,  maintain,  and 
preserve  for  a  period  of  not  less  than  six 
years  (the  first  two  years  in  an  easily 
accessible  place)  a  written  record  of  the 
board  of  trustees'  considerations  and 
actions  taken  in  connection  with  the 
discharge  of  its  responsibilities,  as  set 
forth  above,  to  be  included  in  the 
minutes  of  the  board  of  trustees' 
meetings.  The  documents  preserved 
pursuant  to  this  condition  shall  subject 
to  inspection  by  the  Commission  in 
accordance  with  Section  31(b)  of  the 
Act.  as  if  such  documents  were  records 
required  to  be  maintained  pursuant  to 
rules  adopted  under  Section  31(a)  of  the 
Act. 


'  To  fulfill  this  condition.  Applicant  intends  to  use 
actual  quotations  or  estimates  of  market  value 
reflecting  cuirent  market  conditions  chosen  by  the 
board  of  trustees  in  the  exercise  of  its  discretion  to 
b«  appropriate  indicators  of  value,  which  may 
include,  inter  aha.  [1|  quotations  or  estimates  of 


market  value  for  individual  portfolio  instruments,  or 
(2)  values  obtained  from  yield  data  relating  to 
classes  or  money  market  instruments  furnished  by 
repulabie  sources 

'In  fulfilling  this  condition.  Applicant  agrees  that. 
if  the  disposlion  of  a  portfolio  instrument  should 
result  in  a  doUar-weighled  average  portfolio 
maturity  m  excess  of  120  days  for  any  of  its 
portfolios,  Applicant  will  invest  its  available  cash  in 
such  a  manner  as  to  reduce  such  average  maturity 
for  that  portfolio  to  120  days  or  less  as  soon  ai 
reasonably  practicable. 


5.  In  each  of  its  portfolios,  Applicant 
will  limit  its  portfolio  investments, 
including  repurchase  agreements,  to 
those  United  States  dollar-denominated 
instruments  which  Applicant's  board  of 
trustees  determines  present  minimal 
credit  risks,  artd  which  are  of  high 
quality  as  determined  by  any  major 
rating  service  or,  in  the  case  of  any 
instrument  that  is  not  rated,  of 
comparable  quality  as  determined  by  its 
board  of  trustees. 

6.  Applicant  will  include  in  each 
quarterly  report,  as  an  attachment  to 
Form  N-lQ.  a  statement  as  to  whether 
any  action  pursuant  to  condition  2(c) 
above  was  taken  during  the  preceding 
fiscal  quarter  and.  if  any  such  action 
was  taken,  will  describe  the  nature  and 
circumstances  of  such  action. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
December  10, 1982,  at  5:30  p.m.,  submit 
to  the  Commission  in  writing  a  request 
for  a  hearing  on  the  application 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest,  the  reason  for 
such  request,  and  the  issues  if  any,  of 
fact  or  law  proposed  to  be  controverted, 
or  he  may  request  that  he  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or.  in  the  case  of  an  attomey- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  An 
order  disposing  of  the  application  will 
be  issued  as  of  course  following  said 
date  unless  the  Commission  thereafter 
orders  a  hearing  upon  request  or  upon 
its  own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 
George  A.  Fitzsinunons, 
Secretary. 

|FR  Doc.  32447  Filed  11-24-62;  8:45  araj 
BILLING  CODE  (010-01 


IFile  No.  22-12004] 

Greyhound  Corp.;  Application  and 
Opportunity  for  Hearing 

November  18. 1982. 

Notice  is  hereby  given  that  The 
Greyhound  Corporation  (the 


"Company")  has  filed  an  application 
under  clause  (ii)  of  Section  310(b)(1)  of 
the  Trust  Indenture  Act  of  1939.  as 
amended  (the  "Act")  for  a  rinding  by  the 
Securities  and  Exchange  Commission 
(the  "Commission")  that  the  trusteeship 
of  First  Interstate  Bank  of  Arizona,  N.A. 
("First  Interstate")  under  an  indenture  of 
the  Company  dated  as  of  January  15, 
1975  (the  "1975  Indenture"),  which  was 
heretofore  qualified  under  the  Act,  and 
the  trusteeship  of  First  Interstate  under 
the  indenture  of  the  Company  dated  as 
of  January  15, 1976  (the  "1976 
Indenture"),  which  was  not  so  qualified 
because  of  the  exemption  contained  in 
•    Section  304(a)  of  the  Act,  is  not  so  likely 
to  involve  a  material  conflict  of  interest 
as  to  make  it  necessary  in  the  public 
interest  of  for  the  protection  of  investors 
to  disqualify  First  Interstate  from  acting 
as  Trustee  under  the  1975  Indenture  or 
under  the  1976  Indenture. 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  it  shall 
within  ninety  days  after  ascertaining 
that  it  has  such  conflicting  interest, 
either  eliminate  such  conflicting  interest 
or  resign.  Subsection  (1)  of  such  Section 
■provides,  in  effect,  with  certain 
exceptions,  that  a  trustee  under  a 
qualified  indenture  shall  be  deemed  to 
have  a  conflicting  interest  is  such 
trustee  is  trustee  under  another 
indenture  under  which  any  other 
securities  of  the  same  issuer  are 
outstanding.  However,  under  clause  (ii) 
of  subsection  (1),  there  may  be  excluded 
from  the  operation  of  this  provision 
another  indenture  under  which  any 
other  securities  of  the  same  issuer  are 
outstanding  if  the  issuer  shall  have 
sustained  the  burden  of  proving,  on 
application  to  the  Securities  and 
Exchange  Commission  and  after 
opportunity  for  hearing  thereon,  that 
trusteeship  under  such  quaUfied 
indenture  and  such  other  indenture  is 
not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protective  of  investors  to  disqualify 
such  trustee  from  acting  as  trustee  under 
either  of  such  indentures. 

In  support  of  its  application  the 
Company  alleges  that: 

(1)  The  Company  has  outstanding  on 
the  date  hereof  75,000,000  aggregate 
principal  amount  of  its  9%  percent 
Sinking  Fund  Debentures  due  January 
15.  2000  (the  "9J&  percent  Debentures") 
issued  under  the  1975  Indenture 
executed  by  Armour  and  Company 
("Armour")  and  First  Interstate  as 
Trustee.  The  9\  percent  Debentures 
were  registered  under  the  Securities  Act 
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of  1933.  as  amended  (File  No.  2-52384) 
and  the  1975  Indenture  was  qualified 
under  the  Trust  Indenture  Act  of  1939.  as 
amended.  On  October  1, 1982.  the 
Company  became  the  successor  in 
interest  to  Armour  by  virtue  of  a  merger 
into  itself  of  Armour.  As  a  result  of  such 
merger  the  Company  has  assumed  the 
obligations  with  respect  to  the  9% 
percent  Debentures.  First  Interstate  is 
currently  acting  as  Trustee  under  the 
1975  Indenture. 

(2)  The  Company  has  outstanding  on 
the  date  hereof  $100,000,000  aggregate 
principal  amount  of  its  9%  percent 
Sinking  Fund  Debentures  due  January 
15.  2001  (the  "9%  percent  Debentures') 
issued  under  the  1976  Indenture 
executed  by  the  Company  and  First 
Interstate  as  Trustee.  Inasmuch  as  the 
9%  percent  Debentures  were  subject  to 
the  provisions  of  Section  20a  of  the 
Interstate  Commerce  Act,  the  9%  percent 
Debentures  were  exempt  from 
registration  by  the  provisions  of  Section 
3(a)(6)  of  the  Securities  Act  of  1933  and 
the  1976  Indenture  was  exempt  from 
qualification  by  the  provisions  of 
Section  304(a)(4)  of  the  Trust  Indenture 
Act  of  1939.  First  Interstate  is  currently 
acting  as  Trustee  under  the  1976 
Indenture. 

(3)  Section  608  of  the  1975  Indenture 
provides  in  part  as  follows: 

"(a)  If  the  Trustee  has  or  shall  acquire 
any  confiicting  interest,  as  defined  in 
this  Section,  it  shall,  within  90  days  after 
ascertaining  that  it  has  such  conflicting 
interest,  either  eliminate  such  conflicting 
interest  or  resign  in  the  marmer  and  with 
the  effect  specified  in  this  Article 

(b)  In  the  event  that  the  Trustee  shall 
fail  to  comply  with  the  provisions  of 
Subsection  (a)  of  this  Section,  the 
Trustee  shall,  within  10  days  after  the 
expiration  of  such  90-day  period, 
transmit  by  mail  to  all  Holders,  as  their 
names  and  addresses  appear  in  the 
Debenture  Register,  notice  of  such 
failure. 

(c)  For  the  Purposes  of  this  Section, 
the  Trustee  shall  be  deemed  to  have  a 
conflicting  interest  if 

(1)  The  Trustee  is  trustee  under 
another  indenture  under  which  any 
other  securities,  or  certificates  of 
interest  or  participation  in  any  other 
securities,  of  the  Company  are 
outstanding,  unless  such  other  indenture 
is  a  collateral  trust  indenture  under 
which  the  only  collateral  consists  of 
Debentures  issued  under  this  Indenture, 
provided  that  there  shall  be  excluded 
from  the  operation  of  this  paragraph  any 
indenture  of  indentures  under  which 
other  securities,  or  certificates  of 
interest  or  participation  in  other 


securities,  of  the  Company  are 
outstanding,  if 

(i)  This  Indenture  and  such  other 
indenture  or  indentures  are  wholly 
unsecured  and  such  other  indenture  or 
indentures  are  hereafter  qualified  under 
the  Trust  Indenture  Act.  unless  the 
Commission  shall  have  found  and 
declared  by  order  pursuant  to  Section 
305(b)  or  Section  307(c]  of  the  Trust 
Indenture  Act  that  differences  exist 
between  the  provisions  of  such  other 
indenture  or  indentures  w  hich  are  so 
likely  to  involve  a  material  confiict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  the  Trustee  from 
acting  as  such  under  this  Indenture  and 
such  other  indenture  or  mdentures,  or 

(ii)  The  Company  shall  have  sustained 
the  burden  of  pro\  ing,  on  application  td 
the  Commission  and  after  opportunity 
for  hearing  thereon,  that  the  trusteeship 
under  this  Indenture  and  such  other 
indenture  or  indentures  is  not  so  likely 
to  involve  a  material  conflict  of  interest 
as  to  make  it  necessar\  in  the  public 
interest  or  for  the  protection  of  investors 
to  disqualify  the  Trustee  from  acting  as 
such  under  one  of  such  indentures:" 

The  1976  Indenture  has  no  such 
provisions  as  Subparapraphs  eOH(c)ll)(i) 
and  (ill  contained  therein 

(4)  As  a  consequence  of  the 
Company's  assumption  of  the 
obligations  with  respect  to  the  9\% 
Debentures.  First  Interstate  has  acquired 
a  conflictins  interest  within  the  meaning 
of  Section  6t)8  of  the  1975  Indenture 
since  the  1976  Indenture  has  not  been 
qualified  under  the  Trust  Indenture  Act 
of  1939  and  is  not  the  subject  of  any 
other  proceeding  of  the  Commission. 

(5)  The  1975  and  1976  Indentures  are 
wholly  unsecured  and  rank  equally  with 
each  other  as  the  Company's  unsecured 
indebtedness.  The  only  material 
differences  between  the  19-5  and  1976 
Indentures,  and  between  the  rights  of 
the  holders  of  the  9^%  Debentures  and 
9^%  Debentures,  relate  to  aggregate 
principal  amounts,  interest  rates,  dates 
of  issue,  maturity  dates,  redemption 
prices,  sinking  fund  payments, 
restrictions  on  indebtedness, 
guarantees,  leases,  lions,  sales  and 
leasebacks,  making  loans,  payment  of 
dividends,  acquisition  of  certain  assets 
and  Company  slock,  and  change  m 
character  and  disposition  of 
subsidiaries,  conditions  of  merger, 
conflicting  interest  of  the  Trustee,  and 
other  provisions  of  a  similar  nature. 

(6)  The  Company  is  not  in  default 
under  the  1975  Indenture  or  the  1976 
Indenture. 

(7)  such  differences  as  exist  between 
the  1975  Indenture  and  the  1976 
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Indenture  are  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investore  to  disqualify 
First  Interstate  from  acting  as  trustee 
under  the  1975  Indenture  or  the  1978 
Indenture. 

The  Company  has  waived  (a)  notice 
of  hearing,  (b)  hearing  on  the  issues 
raised  by  the  application,  and  (c)  all 
rights  to  spedfiy  procedures  under  the 
Rules  of  Practice  di  the  Commission 
with  respect  to  the  application. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application 
which  is  on  file  in  the  offices  of  the 
Commission  at  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
December  14, 1982,  request  in  writing 
that  a  hearing  be  held  on  such  matter, 
stating  the  nature  of  his  interest,  the 
reasons  for  such  request  that  the  issues 
of  fact  or  law  raised  by  said  Applicant 
which  he  desires  to  controvert  or  he 
may  request  that  he  be  notified  if  the 
Commission  should  order  a  hearing 
thereon.  Any  such  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission,  Washington. 
D.C.  20549.  At  any  time  after  said  date, 
the  Commission  may  issue  an  order 
granting  the  application  upon  such  terms 
and  conditions  as  the  Conunission  may 
deem  necessary  or  appropriate  in  the 
public  interest  and  the  interest  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Geor^  A.  Fitzsunmons, 
Secretary. 

(FR  Doc  82-3245*  Filed  U-i*-Si:  8:45  am] 
B4LUNG  CODE  tOIO-OVM 


[Rel.  No.  22708;  70-6«041 

Middle  South  Services,  Inc.  and  Middle 
Soutti  Utilities,  Inc.;  Proposed 
Issuance  and  Sale  of  Note  to  Bank  by 
Subsidiary  Service  Company  and 
Guaranty  by  Holding  Company 

November  15,  1982. 

Middle  South  Utilities.  Inc.  ("Middle 
South"),  225  Baronne  Street  New 
Orleans,  Louisiana  70112,  a  registered 
holding  company,  and  Middle  South 
Services,  Inc.  ("Services"),  a  subsidiary 
service  company  of  Middle  South,  have 
filed  a  declaration  with  this  Commission 
pursuant  to  Sections  6(a),  7,  and  12(b)  of 
the  Public  Utility  Holding  Company  Act 
of  1835  ("Act")  and  Rule  45  promulgated 
thereunder. 


Services  proposes  to  borrow  and 
reborrow,  piu^uant  to  a  revolving  credit 
agreement  ("Credit  Agreement")  with 
Citibank,  N.A.,  New  York.  N.Y. 
("Bank"),  up  to  an  aggregate  principal 
amount  at  any  one  time  outstanding  not 
to  exceed  $75,000,000.  The  borrowings 
will  be  evidenced  by  a  single  master 
note  of  Services  representing  the 
obligation  of  Services  to  pay  the  amount 
of  the  Bank's  commitinent  ($75,000,000) 
or,  if  less,  the  aggregate  unpaid  principal 
amount  of  all  loans  made  by  the  Bank 
therunder.  plus  accrued  interest  As  an 
inducement  to  the  Bank  to  make  loans  to 
Services  under  the  Credit  Agreement 
Middle  South  Proposes  to  guarantee  the 
payment  by  Services  of  the  unpaid 
principal  amount  of,  and  interest  on,  the 
Note  and  the  performance  by  Services 
of  its  obligations  under  the  Credit 
Agreement.  The  effective  cost  of 
borrowing  under  the  Credit  Agreement 
as  of  September  30, 1982,  assuming 
floating  rate  terms  and  full  uitilization  of 
the  commitment  would  equal  10.65%.  For 
the  Bank's  commitment  under  the  Credit 
Agreement  Services  will  pay  to  the 
Bank  a  commitment  fee  for  the  period 
from  the  effective  date  to  the 
termination  date  or  earlier  termination 
of  the  commitment  computed  at  the  rate 
of  *i  of  1%  per  annum  of  the  average 
daily  unused  portion  of  the  commitment. 
The  Effective  borrowing  cost  under  the 
existing  tine  of  credit  to  be  repaid  was 
13.77%  as  of  September  30, 1982. 

It  IS  stated  that  the  proceeds  of 
proposed  note  to  the  Bank  will  be  used 
to  (a)  repary  Services'  borrowings  from 
First  National  Bank  of  Commerce,  New 
Orleans,  Louisiana,  in  an  estimated 
amount  of  $47,700,000,  (b)  finance 
Services'  continuing  work  on  the 
development  of  a  standard  design  for 
future  coal-fired  electric  generating 
stations  for  the  system,  (c)  finance  the 
continuing  renovation  of  Services'  office 
facilities  in  New  Orleans,  and  (d) 
finance  other  expenditures  in 
connection  with  the  performance  by 
Services  of  its  functions  as  a  subsidiary 
service  company. 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  13, 1982,  to  the 
Secretary,  Securities  and  Exchange 
Commission.  Washington,  D.C.  20549, 
and  serve  a  copy  on  the  declarants  at 
the  address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 


person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
declaration,  as  amended,  or  as  it  may  be 
further  amended,  may  be  permitted  to 
become  effective. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 
Secretary. 

|Fr  Doc.  82-32443  Filed  11-24-82:  a-4S  am) 
BIUJNG  CODE  S010-OV4i 


[ReL  No.  19235;  Sn-NYSE-82-15) 

New  York  Stock  Exchange,  Inc^  Order 
Approving  Proposed  Rule  Change 

November  15, 1982.  ; 

The  New  York  Stock  Exchange,  Inc. 
("NYSE"),  11  Wall  Street,  New  York, 
N.Y.  10005,  submitted  on  September  24. 
1982,  copies  of  a  proposed  rule  change 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act")  and  Rule  19b-4  thereunder,  to 
amend  NYSE  Rule  301.27  to  eliminate 
the  initiation  fee  otherwise  payable  to 
the  NYSE  in  the  specific  circumstances 
described  in  the  proposal.  Under  the 
proposal,  a  membership  may  be 
transferred  under  option  (c)  of  an  "a-b- 
c"  agreement  to  a  member 
organization's  officer,  partner  or 
employee  who  is  not  active  on  the  floor 
of  the  exchange  with  payment  of  the 
usual  initiation  fee  to  the  exchange.  A 
second  inititation  fee  will  not  be  due 
under  the  proposal  upon  a  retransfer  of 
the  membership,  within  90  days  of  this 
first  transfer,  to  an  officer,  partner,  or 
employee  who  is  to  "work"  the 
membership  on  the  floor  of  the 
exchange. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  Release 
(Securities  Exchange  Act  Release  No. 
19088,  September  2a  1982)  and  by 
publication  in  the  Rederal  Register  (47 
FR  45118,  October  13, 1982).  No 
comments  were  received  with  respect  to 
the  proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  the  regulations  thereunder. 

It  is  therefor  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
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above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation  pursuant  to 
delegated  authority. 
George  A.  Fitzsiminoas. 
Secretary. 

|FR  Doc    8;-32«l  Filed  ll-24-8£  »:45  Hm| 
BHJJNG  CODE  M10-01-M 


[ReL  rto.  22709;  70-«e03] 

System  Fuels,  Inc^  et  al.;  Proposed 
Issuance  and  Sale  of  Note  to  Bank  by 
Subsidiary  Fuel  Company  and 
Guaranty  by  Operating  Companies 

November  15. 1982. 

In  the  Matter  of  System  Fuels,  Inc.. 
Noro  Plaza.  666  Poydras,  New  Orleans, 
Louisiana  70130:  Arkansas  Power  & 
Light  Company.  First  National  Building, 
Little  Rock.  Arkansas  72201;  Louisiana 
Power  &  Light  Company,  142  Delaronde 
Street,  New  Orleans,  Louisiana  70174; 
Mississippi  Power  &  Light  Company. 
Electric  Building,  Jackson,  Mississippi 
39201;  New  Orleans  Public  Service  Inc.. 
317  Baronne  Street.  New  Orleans. 
Louisiana  70112. 

System  Fuels,  Inc.  ("SFI"),  an  indirect 
subsidiary  fuel  company  of  Middle 
South  Utilities,  Inc..  a  registered  holding 
company,  and  its  parent  companies 
listed  above  which  are  the  Middle  South 
system  operating  companies,  have  filed 
a  declaration  with  this  Commission 
pursuant  to  Sections  6(a),  7,  and  12(b)  of 
the  Public  Utility  Holding  Company  Act 
of  1935  ("Act")  and  Rule  4,^  promulgated 
thereunder. 

SFI  proposes  to  borrow  and  reborrow, 
pursuant  to  a  Revolving  Credit 
Agreement  ("Credit  Agreement")  with 
Hibernia  National  Bank  in  New  Orleans 
("Bank"),  up  to  an  aggregate  principal 
amount  at  any  one  time  outstanding  not 
to  exceed  $60,000,000.  The  borrowings 
will  be  evidenced  by  a  single  master 
note  of  SFI,  representing  the  obligation 
of  SFI  to  pay  the  amount  of  the 
commitment  ($60,000,000)  or,  if  less,  the 
aggregate  unpaid  principal  amount  of  all 
loans  made  by  the  Bank  thereunder,  plus 
accrued  interest.  As  an  inducement  to 
the  Bank  to  enter  into  the  financing 
arrangements  with  SFI,  the  operating 
companies  propose  to  join  with  SFI  as 
parties  to  the  Credit  Agreement  and  to 
covenant  and  agree  that  they  will  take 
any  and  all  action  as  may  be  necessary 
to  keep  SFI  in  a  sound  financial 
condition  and  to  place  SFI  in  a  position 
to  discharge,  and  to  cause  SFI  to 
discharge,  its  obligations  to  the  Bank 
pursuant  to  the  Credit  Agreement  and 
the  note.  The  effective  cost  of  borrowing 
under  the  Credit  Agreement  as  of 


September  30, 1982,  assuming  fully 
adjusted  30  day  certificates  of  deposit 
plus  %  of  1%  and  full  utilization  of  the 
commitment,  would  equal  11.92%.  For 
the  Bank's  commitment  under  the  Credit 
Agreement.  SFI  will  pay  to  the  Bank  a 
commitment  fee  for  the  period  from  the 
effective  date  to  the  termination  date  or 
earlier  termination  of  the  commitment, 
computed  at  the  rate  of  %  of  1%  per 
annum  of  the  average  daily  unused 
portion  of  the  commitment.  As  of 
September  30, 1982,  the  borrowmg  cost 
under  the  existing  line  of  credit  to  be 
repaid  was  13.50%. 

It  is  stated  that  the  proceeds  of  the 
proposed  note  to  the  Bank  will  be  used 
to  (a)  repay  any  outstanding  borrowings 
of  SFI  from  Citibank.  N.A..  which 
borrowings  mature  on  December  31. 
1982.  and  which  aggregated  S47.4O0.0O0 
on  August  31,  1982,  (b)  finance  a  portion 
of  SFI's  fuel  oil  inventory,  (c)  finance 
SFI's  acquisition  of  natural  gas,  and  (d) 
finance  other  expenditures  in 
connection  with  SFI's  fuel  supply 
program. 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission  s 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  December  13.  1982.  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington.  D.C.  20549. 
and  serve  a  copy  on  the  declarants  at 
the  addresses  specified  above.  Proof  of 
service  (by  affidavit  or.  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  Afier  said  date,  the 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  permitted  to  become 
effective. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authonty. 

George  A.  Fitzsiminons, 

Secretary-. 

|FR  Doc  82-32442  Fllpd  11-24-82;  8:46  am] 
BtUJNQ  CODE  M10-01-* 

I  ReL  No.  19241;  File  No.  SR-OCC-e2-23 1 

Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  Options 
Clearing  Corp. 

November  16. 1982. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").  15  U.S.C.  788(b)(lJ.  notice  is 


hereby  given  that  on  November  3.  1982. 
the  Options  Clearing  Corporation 
[ "OCC")  filed  with  the  Securities 
Exchange  Commission  the  proposed  mlp 
change  as  described  herein.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

The  proposed  rule  change  allows  OCC 
to  amend  Article  IX.  Section  6  of  its  By- 
Laws  with  regard  to  OCCs  fiscal  year. 
More  specifically   the  proposed  rule 
change  would  allow  OCC  to  terminate 
its  fiscal  year  annually  on  December  31, 
rather  than  on  June  30,  as  currently 
provided  by  Article  l.X.  Section  6  OCC 
stated  in  its  filing  that  under  the 
proposed  rule  chanee,  the  efficiency  of 
OCCs  budgeting  and  planning  program.s 
and  Its  internal  recordkeeping  and 
administrative  functions  would  be 
enhanced,  because  the  proposed  fiscal 
year  would  coincide  with  industry- 
practice  OCC  further  stated  that  it 
believes  the  proposed  rule  change  is 
consistent  with  Section  17A  of  the  Act 
in  that  the  public  interest  will  be  ser\-ed 
by  increasing  OCCs  admLnistrative 
efficiency. 

The  foregoing  change  has  become 
effective,  pursuant  to  Section  19(b)(3)(.'\) 
of  the  Act  and  subparagraph  (el  of 
Securities  Exchange  Act  Rule  19l>-4.  At 
any  time  withm  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropnate  in  the  public 
interest,  for  the  protection  of  investors. 
or  otherwise  m  furtherance  of  the 
purposes  of  the  Act 

Interested  persons  are  invued  to 
submit  written  data,  views  and 
arguments  concerning  the  submission  on 
or  before  December  17.  1982.  Persons 
desiring  to  make  written  commi-r'!- 
should  file  six  copies  thereof  with  the 
Secretary  of  the  Commission.  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  N.W.,  'Washington.  DC  20549, 
Reference  should  be  made  to  File  No. 
SR-OCC-B2-23. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Fhiblic  Reference  Room. 
450  Fifth  Street,  N.W.,  Washington.  DC. 
Copies  of  the  filing  and  of  any 


53548 


FedCTal  Register  /  Vol.  47,  No.  228  /  Friday.  November  26.  1982  /  Notices 


subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self -regulatory  organization. 

For  the  Commission,  by  the  EMvision  of 
Market  Regulation  pursuant  to  delegated 
authority. 

George  A.  Fitzsiminons, 
Secretary. 

|FR  Doc.  82-32+49  Filed  11-24-82;  ft4S  am| 
BIUJNG  COOC  MIO-OI-M 

[ReL  No.  19242;  Fila  No.  Sn-OCC-a2-241 

Filing  of  Propoeed  Rule  Change  by 
Options  Clearing  Corporation 

Novenib«  16. 1982. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Acf").  15  U.S.C.  788(b)(1),  notice  is 
hereby  given  that  on  November  3, 1982, 
the  Options  Clearing  Corporation 
("OCC")  filed  with  the  Securities  and 
Exchange  Commission  the  proposed  rule 
change  as  described  herein.  TTie 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

The  proposed  rule  change  would 
allow  OCC's  participants  to  make 
escrow  deposits  for  short  call  positions 
in  debt  options  of  Government  National 
Mortgage  Association  securities 
("GNMAs"),  U.S.  Treasury  bills  and 
notes,  and  bank  certificates  of  deposit 
("CDs").  In  addition,  the  proposed  rule 
change  expands  OCC's  Escrow  Receipt 
Depository  ("ERD")  program  to  include 
escrow  deposits  of  these  underlying 
non-equity  financial  products.  ERD 
currently  permits  only  the  deposit  of 
common  stocks  in  respect  of  equity 
options.  More  specifically,  the  proposal 
establishes  procedures  with  which 
banks  participating  in  ERD  ("ERD 
banks")  must  comply  regarding  the 
acceptance  and  maintenance  of  escrow 
deposits  of  financial  products 
underlying  non-equity  options.  The 
proposed  rule  change  also  incorporates 
existing  criteria  governing  "good- 
deliverable  form"  for  deposited  debt 
seciuities  and  sets  forth  the  procedures 
to  be  followed  by  ERD  banks  in  the 
event  that  the  securities  become 
undeliverable.  OCC  stated  in  its  filing 
that  it  believes  the  proposed  rule  change 
is  in  accordance  with  Section 
17A(b){3)(F)  of  the  Act  because  it 
promotes  the  prompt  and  accurate 
clearance  and  settlement  of  debt  options 
transactions. 

In  order  to  assist  the  Commission  in 
determining  whether  to  approve  the 
proposed  rule  change  or  institute 
proceedings  to  determine  whether  the 
proposed  rule  change  should  be 


disapproved,  interested  persons  are 
invited  to  submit  written  data,  views 
and  arguments  concerning  the 
submission  on  or  before  December  17. 
1982.  Persons  desiring  to  make  %vritten 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission. 
Securities  and  Exchange  Commission, 
430  5th  Sti-eet.  N.W..  Washington,  D.C. 
20549.  Reference  should  be  made  to  File 
No.  SR-OCC-82-24. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
use.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  5th  Street,  N.W.,  Washington,  D.C. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 

For  the  Comjnission,  by  the  Division  of 
Market  Reguldtion  pursuant  to  delegated 
aathonty. 
George  A.  Fitzsinunons, 

Secretary 

[FK  Doc  82-32448  Fllrni  n-24-8i  *4S  »m\ 
BIU.IMO  COOC  iO1O-01-«i 


Fonns  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer-Kenneth 
Fogash  202-272-2700. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Conrimission,  Office  of  Consumer  Affairs 
and  Information  Services,  Washington. 
DC.  20549. 

Extension  of  Clearance:  Regulation  A. 
No.  270-110. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq].  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  clearance 
Regulation  A  under  the  Securities  Act  of 
1933  which  provides  a  general 
exemption  to  the  registration  provisions 
of  that  Act  which  may  be  used  by  a 
variety  of  issuers  to  raise  up  to  $1.5 
million  worth  of  securities  during  any  12 
month  period. 

The  potential  respondents  are  issuers 
who  contemplate  selling  securities  in  an 
unregistered  public  offering,  up  to  an 
aggregate  amount  of  $1.5  million. 


Submit  comments  to  OMB  Desk 
Officer:  Robert  Veeder  202-395-4614. 

November  18. 1982. 
Shirley  E.  HoUis. 

Assistant  Secretary. 

|FR  Doc,  82-32446  Filed  11-24-^82.  8  45  am\ 
BIUJNG  COOE  MIO-OI-W 


[Release  No.  34-19247;  File  No.  SR-CBOE- 
81-10] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Chicago 
Board  Options  Exchange,  Inc., 
Relating  to  Restriction  on  Acting  as 
Market-Maker  and  Floor  Broker 

Comments  requested  on  or  before 
December  27. 1982. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  June  17. 1981.  with  amendments 
on  July  10. 1981,  and  November  9, 1982, 
the  Chicago  Board  Options  Exchange, 
Incorporated,  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  from  materials  submitted  by 
the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  text  of  the  proposed  rule  change 
is  as  follows  with  additions  italicized 
and  deletions  in  brackets. 

Restriction  on  Acting  as  Market- 
Maker  and  Floor  Broker. 

Rule  8.8.  Except  imder  unusual 
circumstances  and  with  the  prior 
permission  of  a  Floor  Official,  no 
[Market-Maker]  member  shall,  on  the 
same  business  day  and  with  respect  to 
option  contracts  covering  [the  same 
underlying  security]  those  underlying 
securities  traded  at  a  given  station,  act 
as  [such]  a  Market-Maker  and  also  act 
as  a  Floor  Broker. 

.  .  .  Interpretations  and  Policies 

.01     The  word  "station" means  a 
location  on  the  trading  floor,  usually  a 
quarter  of  a  trading  pose,  at  which 
classes  of  option  contracts  are  traded, 
which  classes  of  options  compose  all  or 
part  of  a  Market-Maker  appointment. 
An  appointment  must  at  least  include 
all  of  the  classes  of  options  traded  at 
one  station.  The  word  "station" is 
synonymous  with  the  term  "trading 
crowd. " 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filings  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  substantially  set  forth  in  sections 
(A),  (B),  and  (C)  below. 

(A J  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

At  present  a  member  who  has 
effected  transactions  as  a  market  maker 
is  prevented  from  acting  as  a  floor 
broker  only  in  the  same  option  class  on 
the  same  day,  which  means  that  in  the 
same  trading  crowd  (in  other  words,  at 
the  same  station,  as  defined  in  the 
proposed  interpretation)  he  may  make 
markets  in  some  classes  while  doing 
floor  brokerage  in  others.  The  primary 
purpose  of  the  proposed  rule  change  is 
to  prevent  market  makers  from  acting  as 
floor  brokers  in  the  same  trading  crowd 
on  the  same  day,  thus  encouraging 
market  makers  to  make  markets  in  all 
classes  at  an  assigned  station.  The  rule 
change  would  coordinate  with  Rules  8.3 
and  8.7,  which  impose  market-making 
obligations  on  market  makers  by  station. 
The  classes  of  options  traded  at  a 
station  comprise  all  or  part  of  a  market- 
maker  appointment  under  those  rules. 

The  proposed  revision  also  would 
lessen  the  potential  conflict  between 
Rule  8.7  and  8.8.  The  conflict  arises 
when  a  market  maker  has  acted  as  a 
floor  broker  in  one  of  the  classes  of 
options  constituting  his  appointment.  If 
he  is  called  on  to  make  markets  in  that 
class  of  options  pursuant  to  Rule  8.7,  he 
is  obligated  to  respond;  but  if  he  does, 
he  would  be  in  violation  of  the  present 
version  of  Rule  8.8. 

Finally,  the  proposed  change  reduces 
the  potential  for  an  unfair  sharing  of 
information  between  market  makers  and 
floor  brokers  in  the  same  trading  crowd. 
That  sharing  is  difficult  to  pohce  and 
could  occur  as  follows.  Member  A  does 
brokerage  in  option  Y  and  makes 
markets  in  option  Z  in  the  same  trading 
crowd,  while  member  B  does  brokerage 
in  option  Z  and  makes  markets  in  option 
Y.  With  respect  to  options  Y  and  Z,  A 
and  B  could  share  information 
respecting  orders  in  their  floor-broker 
decks  that  would  give  them  an 
advantage  in  their  market  making. 
While  Buch  information  could  be  shared 
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from  trading  crowd  to  trading  crowd,  the 
conduct  at  issue  is  more  likely  to  occur 
in  a  single  trading  crowd  because  of  the 
ease  with  which  the  parties  can 
communicate. 

Because  the  revision  defines  more 
precisely  the  roles  of  market  maker  and 
floor  broker,  encourages  market  makers 
to  make  markets  in  their  appointed 
classes,  and  reduces  the  potential  for  an 
unfair  sharing  of  information,  all  of 
which  are  in  the  public  interest,  the 
basis  for  the  proposed  revision  is 
section  6(b)(5)  of  the  Securities 
Exchange  Act  of  1934. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

A  member  petition  in  opposition  to 
this  proposed  rule  change,  which 
petition  is  quoted  in  full  below,  states 
that  the  proposed  revision  "*  *  * 
represents  a  restraint  of  trade  regarding 
a  membership."  The  revision  would 
prevent  members  from  acting  as  floor 
brokers  and  making  markets  at  the  same 
station  on  the  same  business  day.  This 
would  not  prevent  a  member  from  acting 
either  as  a  market  maker  or  a  floor 
broker  at  any  station.  He  simply,  by 
station,  must  make  a  choice  to  act  as 
one  or  the  other.  With  options  on  141 
different  underiying  securities  available, 
making  such  a  choice  by  station,  which 
usually  involves  options  in  three 
underiying  stocks,  has  a  limited,  if  any, 
anticompetitive  effect. 

Balanced  against  this  possible 
anticompetitive  effect  are  the  benefits 
that  would  result  from  the  rule  change. 
These  include  (1)  increased  incentive  to 
make  markets  in  all  classes  at  a  given 
station  and  (2)  prevention  of  possible 
unfair  information-sharing,  as  are  more 
fully  discussed  in  item  three  above.  If 
there  is  any  burden  on  competition,  the 
Exchange  believes  it  is  reasonable  and 
is  necessary  and  appropriate  under  the 
Securities  Exchange  Act  of  1934. 
However,  the  ultimate  result  of  this 
revision  is  expected  to  be  greater 
competition  and  more  hquid  markets. 

(CJ  Self -Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Approximately  150  members  signed  a 
statement  in  opposition  to  the  proposed 
rule  change.  That  statement  reads  as 
follows: 

We  wish  to  state  our  opinion  relative 
to  the  proposed  rule  change  regarding  a 
member  acting  as  a  floor  broker  and 
market  maker  in  the  same  group  of 
options  on  the  same  day. 

We  feel  a  member  can  act  as  a  floor 
broker  in  one  class  of  options  and  act  as 
a  market  maker  in  one  or  more  classes 


of  options  on  a  given  day  as  long  as  they 
are  not  performmg  a  dual  function  in  the 
same  class  of  options.  Not  to  allow  this 
represents  a  restraint  of  trade  regarding 
a  membership,  and  is  an  unnecessary 
e\-post-facto  proposal  that  was  not 
intended  in  the  original  rules  or  ariicU'S 
for  membership.  This  appears  to  create 
a  second-class  restricted  membership 
for  those  involved  or  those  who  may 
wish  to  do  this  at  some  point  m  time. 

There  is  no  reason  why  someone 
cannot  act  in  their  crowd  as  both  This 
is  in  accordance  with  our  present  rules. 
If  there  was  improper  behavior,  as  in 
any  matter.  Floor  Officials  would  bring 
this  to  the  proper  disciplinary 
proceeding.  It  would  be  impossible  to 
watch  orders  in  one  crowd  (quadrant) 
and  try  to  market  make  physically  in 
another.  The  attempt  to  remove  this 
potential  for  income  production  is  not  in 
the  best  interest  of  the  membership. 

In  response  to  this  statement  the 
Exchange's  Board  of  Directors  called  a 
special  meeting  of  the  membership  to 
vote  on  whether  this  proposed  rule 
change  should  be  submitted  to  the  SEC 
The  membership  approved  the  proposed 
ch.mge  for  filing  with  the  SEC, 

III  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  whicn  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 

rule  change,  or 

[BJ  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV'.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregomg 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW  , 
Washington,  DC.  20549,  Copies  of  the 
submission,  ail  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  m 
accordance  with  the  provisions  of  5 
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U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  on  or  before  December  27. 
1982. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  17. 1982 
Shirley  E.  HoUis,  | 

Assistant  Secretary. 

|FR  Ooc.  82-32444  Filed  11-24-82:  8:45  am) 
BIUJNG  COOC  MIO-OI-M 

[Relew  Na  34-19252;  Fil*  Na  SR-CBOE- 
82-19] 

Setf-Regulatory  Organizations; 
Proposed  Rule  Ctumge  By  Chicago 
Board  Options  Exchange,  Inc^ 
Relating  to  Position  Umits 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  November  9, 1982,  the  Chicago 
Board  Options  Exchange,  Incorporated 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

1.  Text  of  Proposed  Ruie  Ciiange 

Additions  are  italicized;  deletions  are 
bracketed.  i 

Position  Limits 

Rule  4.11.  Except  with  the  prior 
written  permission  of  the  President  or 
his  designee,  no  member  shall  make,  for 
any  account  in  which  it  has  an  interest 
or  for  the  account  of  any  customer,  an 
opening  transaction  on  any  exchange  in 
any  option  contract  dealt  in  on  the 
Exchange  if  the  member  has  reason  to 
believe  that  as  a  result  of  such 
transaction  the  member  or  its  customer 
would,  acting  alone  or  in  concert  with 
others,  directly  or  indirectly,  hold  or 
control  or  be  obligated  in  respect  of  an 
aggregate  position  in  excess  of  [2,000| 
5,000  option  contracts  (whether  long  or 
short)  of  the  put  class  and  the  call  class 
on  the  same  side  of  the  market  covering 
the  same  underlying  security,  combining 
for  purposes  of  this  position  limit  long 
positions  in  put  options  with  short 
positions  in  call  options,  and  short 
positions  in  put  options  with  long 


positions  in  call  options,  or  such  other 
number  of  option  contracts  as  may  be 
fixed  from  time  to  time  by  the  Board  as 
the  position  limit  for  one  or  more  classes 
or  series  of  options.  Reasonable  notice 
shall  be  given  of  each  new  position  limit 
fixed  by  the  Board,  by  posting  notice 
thereof  on  the  bulletin  board  of  the 
Exchange. 

*   *  *  Interpretations  and  Policies: 
01.  The  following  examples  illustrate 
the  operation  of  position  limits 
established  by  Rule  4.11: 

(a)  Customer  A.  who  is  long  [2.000] 
5.000  XYZ  calls,  may  at  the  same  time 
be  short  [2,000]  5.000  XYZ  calls,  since 
long  and  short  positions  in  the  same 
class  of  options  (i.e..  in  calls  only,  or  in 
puts  only)  are  on  opposite  sides  of  the 
market  and  are  not  aggregated  for 
purposes  of  Rule  4.11. 

(b)  Customer  B.  who  is  long  [2.000] 
5,000  XYZ  calls,  may  at  the  same  time 
be  long  (2,000)  5.000  XYZ  puts.  Rule  4.11 
does  not  require  the  aggregation  of  long 
call  and  long  put  (or  short  call  and  short 
put)  positions,  since  they  are  on 
opposite  sides  of  the  market. 

(c)  Customer  C.  who  is  long  [1,500] 
4,500  XYZ  calls,  may  not  at  the  same 
time  be  short  more  than  500  XYZ  puts. 
since  the  (2,000|  5.000  contract  limit 
applies  to  the  aggregation  of  long  call 
and  short  put  positions  in  options 
covering  the  same  underlying  security. 
Similarly,  if  Customer  C  is  also  short 
[1,200]  4,200  XYZ  calls,  he  may  not  at 
the  same  time  be  long  more  than  800 
puts,  since  the  [2,000]  5,000  contract  limit 
applies  separately  to  the  aggregation  of 
short  call  and  long  put  positions  in 
options  covering  the  same  underlying 
security. 

Exercise  Limits 

Rule  4.12.  Except  with  the  prior 
written  permission  of  the  President  or 
his  designee,  no  member  shall  exercise. 
for  any  account  in  which  it  has  an 
interest  or  for  the  account  of  any 
customer,  a  long  position  in  any  option 
contract  of  a  class  of  options  dealt  in  on 
the  Exchange  where  such  member  or 
customer,  acting  alone  or  in  concert  with 
others,  directly  or  indirectly,  has  or  will 
have  exercised  within  any  five 
consecutive  business  days  aggregate 
long  positions  in  excess  of  [2.000]  5,000 
option  contracts  of  that  class  of  options 
or  such  other  number  of  option  contracts 
as  may  be  fixed  from  time  to  time  by  the 
Board  as  the  exercise  limit  for  that  class 
of  options.  Reasonable  notice  shall  be 
given  of  each  new  exercise  limit  fixed 
by  the  Board,  by  posting  notice  thereof 
on  the  bulletin  board  of  the  Exchange. 


n.  Seif-Regulatory  Organizadon's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  forth  in  sections  (A)  (B).  and 
(C)  below. 

(AJ  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  member  petition  calling  for  a 
special  meeting  on  this  subject 
described  the  purpose  of  the  proposed 
rule  change  as  follows:  'The  above 
proposed  increase  in  the  position  and 
exercise  limits  is  a  necessary  corollary 
to  the  substantial  increase  in  options 
volume  which  the  options  markets  have 
experienced  in  the  past  six  months.  In 
order  to  contribute  to  the  maintenance 
of  fair  and  orderly  markets,  many 
Market-Makers  need  the  ability  to 
supply  the  liquidity  which  the  public  has 
been  and  is  currently  demanding  of  the 
Exchange  market  place.  So  long  as  a 
member  and  its  clearing  firm  believe 
that  such  member  is  financially  capable 
of  carrying  position  of  up  to  5000  options 
contracts  on  one  side  of  the  market, 
such  members  should  be  able  to 
contribute  to  market  liquidity  to  the 
extent  of  their  Market-Maker 
obligations.  Exchange  member  reporting 
and  surveillance  methodologies  are 
presently  comprehensive  and 
sophisticated  enough  to  eliminate  the 
need  to  use  the  existing  position  and 
exercise  limit  levels  as  the  means  of 
combating  manipulation.  There  have 
been  few.  if  any.  disciplinary  cases 
where  violations  of  the  position  or 
exercise  limit  rules  disclosed 
manipulative  intentions.  Consequently, 
position  and  exercise  limits  should  be 
increased  to  a  level  where  those  with 
Market-Maker  obligations,  and  those 
Exchange  members  and  members  of  the 
public  with  trading  and  investment 
strategies  which  demand  holding  sizable 
positions  in  light  of  existing  and/or 
anticipated  market  activity  may  satisfy 
their  legitimate  needs.  The  proposed 
5000  contract  level  should  provide  such 
satisfiction." 

The  statutory  basis  for  the  proposed 
rule  change  is  section  6(b)(5]  under  the 
Securities  Exchange  Act  of  1934  (the 
Act),  in  that  the  change  will  contribute 
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to  the  maintenance  of  fair  and  orderly 
markets. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose  a 
burden  on  competition. 

(Cj  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Ru/e  Change  Received  from 
Members.  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  of  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street, 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  of  the  caption  above  and  should 
be  submitted  on  or  before  December  17, 
1982. 

For  the  Conunission.  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
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Dated:  November  18. 1982. 
Geoi^e  A.  Fitzsinunons, 

Secretary. 

|FR  Doc,  82-^32456  Filed  11-24-82;  8,45  am! 
BIUJNG  CODE  WfO-OI-M 


[Release  No.  34-19260;  File  No.  SR-MCC- 
82-17] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Midwest 
Clearing  Corp.  Relating  to  Money 
Adjustment  capability. 

Comments  requested  on  or  before 
December  17. 1982. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934.  15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  November  12. 1982  the  .Midwest 
Clearing  Corporation  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Amendment  to  MCC  Rules 

Additions  italicized — [Deletions 
Bracketed] 

Rule  6.  Section  5 

'  interpretations  and  Policies: 
.01     Where  a  participant  elects  to 
have  an  amount  charged  to  his  account 
with  the  Corporation  resulting  from  or 
in  con/unction  with  transactions  in 
securities,  he  shall  authorize  such 
charge  to  be  made  on  the  form  so 
prescribed.  Such  charge  shall  thereupon 
be  effected  by  the  Corporation  by 
charging  the  amount  so  demanded  and 
authorized  to  the  account  of  the 
participant  so  authorizing  the  charge 
and  crediting  the  account  of  the 
participant  designated  by  the 
participant  so  authorizing  the  charge. 
This  money  adjustment  will  be 
incorporated  into  a  participant's  daily 
money  settlement  figure. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 


the  places  specified  in  Item  IV  below. 
The  self-regulator>'  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(.■\)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  proposed  rule  change  enables 
MCC  participants  to  submit  h  money 
adiustment  ticket  in  order  lo  charge  the 
position  of  the  initiating  participant  and 
credit  the  position  of  the  receiving 
participant  for  any  reason  that  results 
from  or  is  m  coniunction  witn 
transactions  m  securities.  This 
procedure  would  eliminate  the 
inconvenience  and  inefficiency  of 
requiring  the  physical  delivery  between 
participants  of  a  check  for  due  bill 
payments,  option  premium  payments. 
etc.  Participants  would  benefit  from 
having  these  and  other  money 
adjustments  incorporated  into  a 
participant's  daily  money  adjustment 
figure. 

The  proposed  money  auiustment 
capability  is  consistent  with  Section  17A 
ol  the  Act  m  that  this  capability  will 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions,  and  the  safeguarding  of 
securities  and  funds  related  thereto,  as 
are  necessary  fur  the  protection  of 
investors. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Midwest  Clearing  Corporation 
does  not  believe  any  burdens  will  be 
placed  on  competition  as  a  result  of  the 
proposed  rule  change, 

(C)  Self-Regulatory  Organization 's 

Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Comments  have  neither  been  solicited 
nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)  ol 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  the  Securities 
Exchange  Act  Rule  19b-4.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
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furtherance  of  the  purposes  of  the 
Securities  Exchange  Act  of  1934. 

rV.  SolidtatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argxunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  Filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  on  or  before  December  17. 
1982. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  18. 1982. 
Shirley  E.  HoUis, 
Assistant  Secretary.  j 

[FK  Doc  82-32445  Filed  11-24-82:  8;4S  am) 
BHJJNQ  CODE  MIO-OI-M 


[ReleaM  Na  192S1;  File  No.  SR-CBOE-82- 
17] 

Chicago  Board  Optiona  Exchange, 
Inc,  Filing  and  Immediate 
Effectiveneaa  of  Propoaed  Rule 
Change 

November  1&  1982. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  November  9, 1982, 
the  Chicago  Board  Options  Exchange, 
Incorporated  ("CBOE")  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
herein.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

The  proposed  rule  change  modifies 
the  Exchange's  policy  with  respect  to 
the  aggregation  of  option  positions  for 
purposes  of  its  position  and  exercise 
limit  rules.  The  proposed  rule  change 


indicates  that  the  Exchange  will  not 
aggregate  option  positions  in  an  account 
in  which  a  member  or  customer  has  an 
interest  unless  such  member  or  customer 
exercises  control  over  the  particular 
position. 'The  proposal  defines  "control" 
as  the  ability  to  make,  or  to  significantly 
influence,  investment  decisions 
respecting  an  account.  The  Exchange's 
Business  Conduct  Committee  will, 
however,  decide  the  issue  of  control  in 
specific  instances. 

The  foregoing  changes  has  become 
effective,  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  under  the  Act.  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  submission 
within  21  days  after  the  date  of 
publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Reference  should  be  made  to  File 
No.  SR-CBOE-82-17. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  §  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 


'  Previously.  CBOE  filed  a  proposed  rule  change, 
which  became  immediately  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act,  providing  that  the 
Exchange,  in  aggregating  opiioifs  positions,  has 
been  and  will  continue  to  consider  not  only  a 
persona  ownership  Interest  in  difTerent  accounts, 
but  also  whether  the  person  is  able  to  exercise 
control  over  the  positions  involved.  See  Securities 
Exchange  Act  Release  No.  18846  (June  28, 1982),  FR 
29045  (July  2. 1982).  The  present  filing  goes  one  step 
further,  effectively  establishing  control  as  the 
determinative  factor  in  making  aggregation 
decisions. 


For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
Shirley  E.  HoUis, 

Assistant  Secretary. 

(FR  Doc.  82-J2453  Filed  11-24-82:  8:45  a.m.j 
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[Release  No.  19249;  SR-NASO-82-22] 

National  Asaociation  of  Securitiea 
Dealers,  Inc.;  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change 

November  17, 1982. 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"),  1735  K  Street, 
N.W.,  Washington,  D.C.  29549, 
submitted,  on  October  22. 1982,  copies  of 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
19b-4  thereunder.  The  proposed  rule 
change  consisted  of  Rules  of  Practice 
and  Procedure  for  the  Intermarket 
Trading  System  ("n'S")/Computer 
Assisted  Execution  System  ("CAES") 
automated  interface  ("ITS/CAES 
Rules").'  Under  the  terms  of  the  Plan 
governing  the  operation  of  the  ITS  and 
the  ITS/CAES  automated  interface 
("ITS  Plan"),  the  NASD  is  required  to 
adopt  rules  governing  the  manner  of 
participation  of  CAES  users  in  the  ITS/ 
CAES  automated  interface.  On  May  6, 
1982.  the  Commission  approved 
temporary  ITS/CAES  rules  submitted  by 
the  NASD.  Those  rules  expire  on 
November  17, 1982. "The  NASD's 
proposed  ITS/CAES  Rules  discussed 
herein  were  proposed  as  permanent 
rules  to  replace  the  interim  rules  now  in 
place.' 


'  The  CAES  is  a  computerized  order  routing  and 
trading  facility  of  the  NASD  which  is  made 
available  to  NASD  members  for  over-the-counter 
trading;  the  FTS  is  an  electronic  communication 
system  operated  jointly  by  certain  national 
securities  exchanges  and  the  NASD.  On  May  17, 
1982.  an  automated  interface  connecting  the  NASD's 
CAES  and  the  ITS  l>ecame  operational,  pursuant  to 
Commission  order.  See  Securities  Exchange  Act 
Release  No.  17744  (April  2. 1981),  48  FR  23856 
("linkage  Order").  That  order  estabhshed  an  IniUal 
six  month  pilot  period  for  the  interface. 

'  In  order  to  ensure  prompt  commencement  of  the 
rrS/CAES  Interface,  the  NASD  submitted  fPS/ 
CAES  rules  before  it  had  fully  resolved  a  number  of 
important  Issues  tiearing  on  the  rules.  To  allow 
reconsideration  of  these  issues,  the  NASD's  original 
ITS/CAES  rules  were  temporary  in  nature. 

'The  expiration  of  the  NASD's  interim  rules  was 
scheduled  to  coincide  with  the  expiration  of  the 
pilot  phase  of  the  ITS/CAES  interface.  Although  the 
ITS/CAES  interface  pilot  period  has  been  extended 
until  January  15, 1983,  because  of  the  pendency  of 
the  Commission's  proceedings  with  respect  to 
various  order  exposure  initiatives,  see  Securities 
Exchange  Act  Release  No.  19229  (November  9, 
1962),  the  NASD's  FTS/CAES  Rules  are  still 
scheduled  to  expire  on  Novemt>er  17. 1962,  and 
hence  mu«t  be  replaced. 
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es  now  in 


The  proposed  ITS/CAES  Rules 
provide  requirements  for  registration  of 
ITS/CAES  Market  Makers,  procedures 
for  handling  the  withdrawal,  suspension 
or  revocation  of  an  ITS/CAES  Market 
Makers'  registration,  and  operating 
procedures  to  obtain  interest  from  other 
market  centers  in  ITS/CAES  securities 
prior  to  the  opening  of  CAES.  In 
addition,  the  rules  contain  procedures 
for  correcting  trade-throughs  of 
quotations  displayed  by  other  ITS 
markets  or  CAES  market  makers.* 
procedures  for  responding  to  trade- 
through  inquiries  received  from  other 
market  centers,  requirements  prohibiting 
the  entry  of  a  quotation  for  an  ITS/ 
CAES  security  that  locks  or  crosses  the 
market  of  another  ITS/CAES  market 
maker  or  ITS  participant  exchange,^  and 
requirements  for  the  execution  of  block 
transactions  in  ITS/CAES  securities. 
Finally,  the  proposed  rules  contain 
requirements  for  the  clearance  and 
settlement  of  transactions  executed  by  a 
particular  ITS/CAES  market  maker. 

Notice  of  the  proposed  rule  change 
and  its  terms  was  given  in  Securities 
Exchange  Act  Release  No.  19719 
(October  26.  1982),  and  published  in  the 
Federal  Register  (47  FR  49767)  on 
November  2.  1982.*  At  the  time  the 
Commission  noted  that  it  was 
considering  the  NASD's  request  for 
accelerated  approval  of  the  rules  so  that 
these  rules  would  be  effective  by  the 


"As  a  general  matter,  a  trade-through  occurs 
when  an  order  is  executed  in  one  market  center  at  a 
pnce  that  is  inferior  to  a  quotation  displayed  by 
another  market  center.  On  March  31,  1981.  the 
existing  ITS  participants  submitted  to  the 
Commission  rules  that  they  had  developed  on  their 
own  initiative,  to  provide  procedures  for  correcting 
trade-throughs.  The  NASD  was  not  an  ITS 
participant  when  these  rules  were  discussed  and 
agreed  upon  by  the  participants,  and  thus  did  nut 
participate  in  those  discussions.  The  ITS  Plan  was 
amended  at  that  time  to  require  participants  to 
adopt  trade-through  rules  ■substantially  the  same" 
as  that  included  as  an  exhibit  to  the  Plan  Set' 
Securities  Exchange  Act  Release  No.  17703  (April  3. 
1981).  Similarly.  In  the  amendments  to  the  ITS  Plan 
including  the  NASD  in  ITS.  adopted  by  the 
Commission  in  Securities  Exchange  Act  Relea.se  No. 
18713  (May  6,  1982).  47  FR  20413  (' ITS  Plan 
Release"),  the  NASD  was  inquired  to  adopt 
requirements  incorporating  "in  an  appropriate 
fashion"  the  concepts  of  the  trade-through  rule 
included  as  an  exhibit  to  the  ITS  Plan;  a  trade- 
through  rule  identical  to  the  exhibit  rule  was  not 
required. 

'A  locked  market  occurs  when  the  published  bid 
of  one  market  center  equals  the  published  offer  of 
another  market  center.  A  crossed  market  occurs 
when  the  published  bid  of  one  market  center  is 
higher  than  the  published  offer  of  another  market 
center. 

'At  the  lime  the  NASDs  ITS/CAES  Rules  were 
noticed,  final  approval  of  the  rules  by  the  NASD's 
Board  of  Governors  had  not  yet  been  received.  The 
Board  approved  these  proposals  on  October  28. 
1982.  as  indicated  in  Amendment  No.  1  to  SR- 
NASD-82-22.  submitted  to  the  Commission  on 
November  2, 1982. 


expiration  of  the  interim  rules  on 
November  17. 1982. 

The  Commission  has  received  one 
comment  on  the  proposed  rules  to  date, 
submitted  by  the  New  York  Stock 
Exchange.  Inc.  ("NYSE"). 'This  conunent 
addressed  two  substantive  aspects  of 
the  proposed  rules:  *  First,  it  criticized 
the  ITS/CAES  Rules  for  creating 
additional  remedies  for  certain  trade- 
throughts  other  than  those  contained  in 
the  ITS  Exchange  Participant  trade- 
through  rules:  second,  it  objected  to  a 
paragraph  in  the  proposed  Rules 
withholding  application  of  the  NASD 
trade-through  rules  from  markets  whose 
trade-through  rules  are  not  substantially 
similar  to  those  of  the  NASD. 

The  ITS/CAES  Rules  are 
substantively  identical  to  the  ITS 
Exchange  participants  rule  with  regard 
to  trade-throughs  involving  an  agency 
order.  'However,  the  ITS/CAES  Rules 
provide  that  when  a  complaint  is 
received  concerning  a  trade-through 
involving  two  ITS/C.A.ES  market  makers 
acting  as  principal,  the  trade-through 
can  be  remedied  either  by  (i)  voiding  the 
trade:  (ii)  the  market  makers  agreeing  to 
correct  the  trade  price  to  a  price  at 
which  a  trade-through  would  not  have 
occurred:  or  (iii)  the  initiating  ITS/CAES 
market  maker  (that  is.  the  market  maker 
who  directed  the  order  for  execution 
against  another  market  maker's  CAES 
quotation)  satisfying  the  bid  or  offer 
traded  through  in  its  entirety  The 
exchange  trade-through  rules  only 
provide  the  first  remedy,  voiding  the 
trade,  in  the  case  of  principal  trades 
effected  on  or  through  the  facilities  of  a 
participating  ITS  exchange. 


•Letter  from  James  Buck.  Secretary .  NYSE  to 
George  Filzsimmons.  .Secretary,  SEC.  dated 
Nuvemher  12.  1982.  The  NYSEai.so  included  its 
earlier  comments  on  the  ITS,  CAES  rules  dunng  the 
interim  period.  These  comments  are  available  for 
public  in.spertion  at  the  Commission  s  Public 
Reference  Room, 

"The  NYSE  also  addressed  a  question  raised  by 
the  .NASD  m  its  filing  but  not  included  m  the  rule 
whether  the  trade-through  njles  of  the  Exchange 
Participants  in  ITS  should  protect  ali  displayed 
quotations  in  C.^ES  or  only  the  aggregate  of  the 
quotations  at  the  best  pnce  available  in  CAES  This 
point  was  discussed  previously  in  the  ITS  Plan 
Release,  supra  note  4.  at  14  n,15,  47  FR  20413,  20417 
n.l5.  Although  the  NASD's  position  is  not  in 
question  in  this  rule  filing,  the  Commission  believes 
that  this  position  merits  senous  attention 
Accordingly  the  Commission  believes  that  the  FTS 
Exchange  Participants  and  the  .NASD  should 
address  this  question  directly,  apart  from  the 
continuing  discussions  regarding  intermarket  limit 
order  protection,  with  a  view  of  resolving  this  issue 
expeditiously. 

'These  rules  require  that  when  a  complaint  is 
received  concerning  a  trade-through  involving  an 
agency  order,  the  quotation  traded-through  should 
be  satisried  or  the  price  of  the  transaction  corrected 
to  a  price  at  which  the  trade-through  would  not 
have  occurred,  and  in  either  case  the  customer 
should  get  the  benefit  of  the  better  pnce. 


The  NYSE  argued  that  the  latter  two 
remedies  would  detract  from  the  Rule's 
objective  of  discouraging  trade-throughs 
by  reducing  the  economic  disincentive 
to  trading  through  inherent  in  the 
remedy  of  voiding  the  trade. '"  In 
particular,  the  NYSE  suggested  that, 
because  the  receiving  market  maker 
generally  would  be  unwilling  to  adjust 
the  trade  to  a  worse  pnce  then  it  had 
bargained  for,  the  only  realistic 
alternative  to  voiding  the  trade  was  the 
third  remedy,  that  of  satisfying  the  bid 
or  offer  traded-through  The  NYSE 
argued  that,  given  various  factors  such 
as  the  "market  maker's  own 
circumstances"  and  "the  likelihood  of  a 
complaint",  this  remed\  creates  less 
disincentive  to  trading-thrdugh  supenor 
exchange  quotations  than  if  the 
complaint  automatically  would  result  m 
the  trade  being  voided. 

The  Commission  belu'vrs  thnt  the 
development  of  the  trnde-through  rule 
(and  the  accompanying  block  policy)  is 
an  important  development  in  the 
evolution  of  a  national  market  system. 
Trade-throughs  undermine  the  ability  of 
market  participants  to  compete 
effectively  for  order  flow  and  should  be 
eliminated  to  the  extent  practicable.  The 
Commission  believes,  however,  that  the 
goal  of  avoiding  trade-throughs  can  be 
achieved  without  requiring  identical 
rules  on  the  part  of  all  of  the  ITS 
participants  so  long  as  those  rules 
provide  appropriate  and  effective 
disincentives  against  trade-throughs. 

The  Commission  discussed  in  detail 
the  differences  between  the  NASD 
trade-through  rule  and  the  trade-through 
rule  of  the  othei  ITS  participants  in  the 
ITS  Plan  Release.  At  that  time,  the 
Commission  concluded  that  the  NASD's 
interim  trade-through  rule,  substantially 
similar  to  the  present  proposed  rule, 
applied  "in  an  appropriate  fashion"  the 
concepts  of  the  exchange  rules  and 
provided  all  the  basic  protections 
afforded  by  the  exchange  participants 
rules  "  Although  it  recognized  the 
difference  noted  by  the  NYSE,  it 


"The  NYSE  also  suggested  that  the  second 
remedy,  if  interpreted  to  permit  changing  the  price 
of  the  trade  without  changing  the  substance  of  the 
transaction,  would  eliminate  the  trade-through 
rules  economic  disincentive  to  ignonng  supenor 
exchange  quotations  The  Commission  understands 
that  this  IS  not  the  N.ASD  s  intent  with  regard  lo  the 
Rule  and  that  the  Rule  would  require  that  the 
economic  consequences  of  the  trade  be  altered  In 
an>  case,  if  the  trade  report  were  changed  without 
changing  the  economic  consequences  s\ich  activity 
would  violate  Rule  llAa3-l  under  trie  Art 
Moreover  because  principal  trades  are  effected  un 
a  wholesale  basis  withoui  mark-ups  fraudulent 
tape  prints  such  as  those  theoretu.allv  envisioned 
by  the  .NYSE,  would  be  readilv  susceptiliie  to 
surveillance  and  disciplinary  action 

"See  ITS  Plan  Release,  suprc  note  4  at  lb 
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indicated  that  slight  differences  in  rules 
such  as  this  could  be  justified  because 
of  CAES'  unique  automatic  execution 
capability. 

The  Commission  continues  to  believe 
that  the  NASD's  rule  is  sufficiently 
similar  to  the  trade-through  rule 
required  in  the  ITS  Plan.  Although  there 
is  substantial  merit  in  having  identical 
trade-through  rules  for  all  ITS 
participants,  the  Commission  has  no 
basis  to  object  to  disparities  in  rules  if 
the  proffered  rules  provide  essentially 
similar  disincentives  to  trade-throughs. 
The  Commission  believes  that  the 
NASD's  rule  provides  such 
disincentives.  Moreover,  while  the 
Commission  beheves  in  principal  that 
usage  of  the  national  market  system 
should  be  subject  to  substantially 
similar  rules,  and  recognizes  that  the 
choice  of  disincentives  for  trade- 
throughs  (i.e.,  voiding  the  trade  versus 
satisfying  the  bid  or  offer  traded- 
through)  is  subject  to  debate,  the 
Commission  does  not  believe  that,  in 
this  limited  circumstance,  either  concern 
results  in  the  NASD's  rules  being 
inconsistent  with  the  purposes  of  the 
Act,  the  statutory  standard  for  review  of 
the  NASD's  proposed  rule  change. 

In  examining  the  differences  between 
the  NASD's  rules  and  those  of  the 
participants,  the  Commission  notes  that 
the  automatic  execution  capability  of 
CAES  can  result  in  executions  taking 
place  automatically  at  a  CAES  market 
maker's  quotation  at  an  inferior  price 
without  any  action  on  that  market 
maker's  part;  consequently,  it  appears 
reasonable  to  provide  means  for  the 
resulting  trade-through  to  be  corrected 
without  action  on  that  market  maker's 
part "  More  importantly,  the  NASD's 
additional  remedies  appear  to  provide 
similar  economic  disincentives  to 
trading-through:  in  particular  the  remedy 
of  satisfying  the  quotation  traded- 
through  forces  the  initiating  market 
maker  to  execute  an  additional 
transaction,  trading  additional  securities 
at  a  greater  cost  than  in  the  trade- 
through  transaction,  which  in  most 
cases  would  itself  constittite  an 
economic  discentive.'^This  disincentive 


would  be  all  the  greater  if  the  market 
moves  away  from  the  quotation  during 
the  time  of  the  complaint  and 
satisfaction.  '*  Accordingly,  the 
Commission  regards  the  additional 
trade-through  remedies  in  the  NASD 
ITS/CAES  rules  as  acceptable.** 

The  NYSE's  second  substantive 
comment  on  the  NASD  proposed  ITS/ 
CAES  rules  concerns  paragraph 
(h)(3)(D)  of  the  Rules,  which  states  that 
the  NASD's  trade-through  rule  shall  not 
apply  to  any  participant  exchange  which 
does  not  have  in  effect  a  similar  rule 
imposing  similar  obligations  and 
responsibilities.  The  NYSE  expressed 
concern  that  the  NASD's  reservation  of 
authority  concerning  the  application  of 
its  trade-through  rules  was  unwarranted 
and  unnecessary. 

While  the  Commission  would  be 
troubled  by  this  paragraph  if  it  were 
read  to  entitle  the  NASD  to  unilaterally 
withhold  application  of  its  trade-through 
rxile  to  other  markets,  the  Commission 
does  not  interpret  this  paragraph  as 
granting  the  NASD  authority  to  withhold 
application  of  its  ti-ade-through  rule  to 
other  markets  at  will.  In  this  regard,  the 
Commission  beheves  that  the  existing 
rules  of  all  of  the  ITS  participants  do,  in 
fact,  impose  similar  obligations  and 
responsibilities.  Therefore,  the 
Commission  reads  this  paragraphs  as 
only  applying  to  instances  where  a 
market  eliminated  or  radically  altered 
the  content  of  its  trade-through  rule  in  a 
manner  inconsistent  with  the  trade- 
through  rule  required  in  the  ITS  Plan. 
Accordingly,  the  Commission  believes 
that  the  NASD's  ITS/CAES  Rules, 
including  paragraph  (h)(d)(3)  if  viewed 
in  this  manner,  is  consistent  with  the 
requirements  of  the  ITS  Plan. 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
the  NASD,  and  in  particular,  the 
requirements  of  Section  llA  and  15A. 
and  the  rules  and  regulations 
thereunder. 


"  It  appears  thai  a  trade  betwetn  two  CAES 
market  maker*  that  is  consummated  on  the 
telephone  may  involve  somewhat  different 
considerations,  because  of  the  active  involvement 
of  both  market  makers.  Although,  as  discussed 
above,  the  Commission  believes  that  the  NASD's 
rule  IS  an  appropriate  means  of  addressing  trade- 
through  concerns,  it  also  believes  that  further 
discussions  between  the  NASD  and  the  ITS 
Exchange  participants  concerning  whether  those 
trades  should  be  treated  m  the  same  manner  as 
principal  trades  on  an  exchange  would  be 
appropriate. 

"The  NYSE  identifies  the  likelihood  of  a 
complaint  as  a  factor  reducing  the  NASD  Rule's 


The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  the  notice  of  filing  thereof, 
in  that  the  NASD's  intwim  ITS/CAES 
Rules  expire  on  November  17. 1982.  and 
under  the  terms  of  the  ITS  Plan  must  be 
replaced  immediately  in  order  for  the 
ITS/CAES  interface  to  continue 
operation.  Moreover,  since  publication 
of  the  Commission's  notice  in  the 
Federal  Register  on  November  2, 1982, 
public  commentators  have  had  at  least 
two  weeks  in  which  to  comment  and  the 
only  commentator  who  discussed  the 
interim  rules  has  commented  on  the 
proposed  permanent  rules. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be.  and  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
Shiriey  E.  Hollis. 

A  ssis  tant  Secretory. 

|FR  Doc.  82-32455  Filed  11-24-82;  8:46  am) 
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disincentive  effect;  however,  the  dependence  on  a 
complaint  initiating  the  trade-through  procedures  is 
a  factor  reducing  the  disincentive  effect  of  the 
exchange  trade-through  rules  to  the  same  extent  as 
the  NASD  trade-through  rules. 

'Indeed,  the  alternative  of  satisfying  the 
quotation  may  encourage  use  of  the  complaint 
procedures  by  other  market  centers  because  under 
this  alternative  the  complainant  would  receive 
stock  at  lU  quotation  price. 

'*The  Commission  also  notes  that  other  remedies 
besides  voiding  currently  are  provided  in  an 
informal  manner  in  the  context  of  a  trsde-through 
occurring  as  the  result  of  an  TTS  transaction 
between  two  markets,  where,  as  in  CAES.  there  is 
no  face-to-face  tnleractlon  before  execution. 


[Release  Mo.  19260;  Fie  No.  SR-PSE-e2-131 

Pacific  Stock  Exchange,  Inc^  Filing  of 
Proposed  Ruie  Change 

November  18, 1982. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  November  8, 1982. 
the  Pacific  Stock  Exchange, 
Incorporated  ("PSE")  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
herein.  The  Commission  is  pubhshing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

The  proposed  rule  change  provides  for 
an  increase  in  position  and  exercise 
limits  to  3.000  contracts.'  Currently. 
Section  5  of  PSE's  Rule  VI  provides  that 
aggregate  option  positions  may  not 
exceed  2.000  contracts  on  the  same  side 
of  the  market  in  the  same  underlying 
equity  security  and  Section  6  of  Rule  VI 
provides  that  the  aggregate  number  of 
equity  option  contracts  of  a  particular 
class  exercised  in  any  five  consecutive 
days  may  not  exceed  2,000  conti-acts. 
PSE  contends  that  the  proposed  rule 
change  is  necessary  at  this  time  because 
there  has  been  an  increased  use  of  the 
options  markets  and  the  concomitant 


'  On  October  22, 1980,  the  Commission  approved 
position  and  exercise  limit  increases  from  1.000  to 
2,000  option  contracts  See  Securities  Exchange  Act 
Release  No.  17237. 
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use  of  trading  strategies  involving  little 
or  no  risk  which  result  in  market 
participants  having  positions  on  both 
sides  of  the  market.* 

In  order  to  assist  the  Commission  in 
determining  whether  to  approve  the 
proposed  rule  change  or  institute 
proceedings  to  determine  whether  the 
proposed  rule  change  should  be 
disapproved,  interested  persons  are 
invited  to  submit  written  data,  views 
and  arguments  concerning  the 
submission  within  21  days  after  the  date 
of  publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  DC 
20549.  Reference  should  be  made  to  File 
No.  SR-PSE-82-13. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  selfregulatory  organization. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority, 

Shirley  E.  Mollis. 

Assistant  Secretary. 

|FR  Doc  8J-32454  Filed  11-24-M,  &«  am) 
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[Release  No.  34-19248;  Amendment  No.  4 
to  File  No.  SR-PHLX-1981-4] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Philadelphia 
Stock  Exchange,  Inc^  Relating  to  a 
Proposal  To  Establish  an  Exchange 
Marttet  In  Standardized  Options  on 
Foreign  Currencies  on  or  Before 
December  17, 1982. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 


ssion  approved 
s  from  1.000  10 
!S  Exchange  Act 


'The  Chicago  Board  Options  Exchange. 
Incorporated  (  CBOE")  also  has  submitted  a 
|>ropo8ai  to  increase  position  and  exercise  hmits  for 
options  on  equity  securities  from  2,000  to  3.000 
contracts.  See  Securities  Exchange  Act  Release  No. 
19200  (November  1. 1982).  47  FR  50793  (November  9, 
1982)  (File  No.  SR-CBOE-82-10).  The  CBOE  recently 
has  submitted  a  second  proposal  to  increase  limits 
to  5.000  contracts.  See  File  No.  SR-CBOE-82-19. 


U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  November  la  1982,  the 
Philadelphia  Stock  Exchnge  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  changes 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons. 

Item  I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange,  Inc 
("PHLX")  has  proposed  to  amend  Rule 
722  to  File  No.  SR-PHLX-1981-4 
pertaining  to  the  establishment  of  an 
exchange  market  in  standardized 
options  on  foreign  currencies.  The 
proposed  rule  change  would  make  clear 
that  all  long  foreign  currency  option 
positions  must  be  fully  paid  for  within  7 
business  days  after  the  date  of  purchase. 
This  rule  change  also  would  make  clear 
that  all  margin  monies  due  with  respect 
to  foreign  currency  option  positions 
must  be  posted  within  7  full  business 
days  following  the  date  on  which  the 
position  is  entered  into  or  the  date  on 
which  the  position  is  "marked  to 
market,"  as  the  case  may  be. 

In  addition,  the  Commentary  to  this 
Rule  would  be  amended  to  specify  the 
criteria  and  requirements  that  banks 
and  trust  companies  must  satisfy  before 
they  will  be  approved  by  the  Exchange 
to  issue  letters  of  credit  pursuant  to  Rule 
722(d)2.(H).  This  Commentar\'  also 
would  be  amended  to  require  the 
Business  Conduct  Committee  to 
establish  a  Foreign  Currency  Options 
Margin  Subcommittee  to  review,  on  a 
continuing  basis,  the  protection  afforded 
by  PHLX's  foreign  currency  options 
margin  requirements  and  to  recommend, 
as  it  deems  advisable,  that  higher 
margin  be  imposed  with  respect  to 
certain  foreign  currency  option 
positions. 

Item  II. 

(AJ  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  changes  proposed  in  Rule  722  are 
technical  in  nature  and  are  designed  to 
conform  foreign  currency  option 
payment  and  margin  requirements  to  the 
requirements  appUcable  to  other  option 
products.  The  changes  proposed  in  the 
Commentary  to  Rule  722  are  designed  to 
assure  that  letters  of  credit  are  issued 
only  by  sophisticated  and  extremely 
well-capitalized  financial  institutions 
and  to  help  assure  that  PHLX's  proposed 


foreign  currency  options  margin 
requirements  will  provide  sufficient 
protection  to  PHLX's  members  even  if 
the  volatilities  of  the  underlying  foreign 
currencies  should  change. 

(B)  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

fCj  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Formal  comments  on  the  proposed 
rule  change  have  not  been  solicited  or 
received. 

Item  III,  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  da\  s  of  the  date  of 
publication  of  this  notice  m  the  Federal 
Register  or  within  such  longer  period  fi) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropn,jte  ond 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  above-mentioned  self- 
regulator\-  organization  consents,  the 
Commission  will, 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

Item  IV.  SoUcitation  of  Comments 

Interested  persons  are  invited  to 

submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  SIX  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N  W., 
Washington.  DC.  20549  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  on  or  before  December  17. 
1982. 
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For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  November  17,  1982. 
George  A.  Fitzsimmons. 
Secretary. 

IFR  Doc.  82-32458  PUed  11-24-82:  »*S  «m| 
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SMALL  BUSINESS  ADMINISTRATION 
[LicwiM  No.  09/09-0302] 

AMF  RfUHKial,  Inc^  Issuance  of  a 
License  to  Operate  as  a  Small 
Business  Investment  Company 

On  March  11. 1982,  a  notice  was 
published  in  the  Federal  Register  (47  PR 
13071),  stating  that  AMF  Financial,  Inc., 
located  at  2857  Vista  Way.  Suite  5. 
Ocean  Side,  California  92054  filed  an 
application  with  the  Small  Business 
Administration  pursuant  to  13  CFR 
107.102  (1982),  for  a  license  to  operate  as 
a  small  business  investment  company 
under  the  provisions  of  Section  301(cl  of 
the  Small  Business  Investment  Act  of 
1958,  as  amended. 

The  period  for  comment  expired  on 
March  26, 1982.  and  no  significant 
comments  were  received. 

Notice  is  hereby  given  that 
considering  the  application  and  other 
pertinent  information,  SBA  has  issued 
Ucense  No.  09/09-0302  to  AMF 
Financial,  Inc. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  November  22, 1982. 
Robert  G.  Lioeberry, 

Deputy  Associate  Administrator  for 
Investmeni. 

|FR  Doc  SJ-J2437  FiJed  11-24-82;  8:45  am) 
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[Ucense  No.  06/06-02531        I 

Business  Capital  Corporation  of 
Arlington;  Issuance  of  License  to 
Operate  as  a  Small  Business 
Investment  Company 

On  December  3. 1981.  a  notice  was 
published  in  the  Federal  Register  (FR 
58765),  stating  that  Business  Capital 
Corporation  of  Arlington  located  at  1112 
Copeland  Road,  Suite  100,  Arlington, 
Texas  76011,  had  filed  an  application 
with  the  Small  Business  Administration 
(SBA),  pursuant  to  13  CFR  107.102 
(1981),  for  a  license  to  operate  as  a  small 
business  investment  company  under  the 
provisions  of  the  Small  Business 
Investment  Act  of  1958,  as  amended. 


Interested  parties  were  given  until  the 
close  of  business  December  18. 1981,  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that  having 
considered  the  application  and  all  other 
pertinent  information,  SBA  issued 
License  No.  06/06-0253  to  Business 
Capital  Corporation  of  Arlington  on 
September  30,  1982.  to  operate  as  a 
small  business  investment  company, 
pursuant  to  the  Act. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  N'ovember  19,  1982. 
Robert  G.  Lmaberry, 
Deputy  Associate  Administrator  for 
Investment. 

IFR  Ooc  82-32434  Tiled  11-24-82;  8:46  ami 
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[License  No.  06/06-0252] 

Richardson  Capital  Corp.,  Issuance  of 
License  To  Operate  as  a  Small 
Business  Investment  Company 

On  June  9.  1982.  a  notice  was 
puiblished  in  the  Federal  Register  (FR 
25086),  stating  that  Richardson  Capital 
Corporation,  558  South  Central 
Elxpressway,  Richardson,  Texas  75080 
had  filed  an  application  with  the  Small 
Business  Administration  (SBA), 
pursuant  to  13  CFR  107.102  (1982),  for  a 
license  to  operate  as  a  small  business 
investment  company  under  the 
provisions  of  the  Small  Business 
Investment  Act  of  1958,  as  amended. 

Interested  parties  were  given  until  the 
close  of  business  June  24.  1982.  to  submit 
their  comments  to  SBA.  No  comments 
were  received. 

Notice  is  hereby  given  that  having 
considered  the  application  and  all  other 
pertinent  information,  SB.'\  issued 
License  No.  06/06-0252  to  Richardson 
Capital  Corporation  on  October  26,  1982, 
to  operate  as  a  small  business 
investment  company,  pursuant  to 
Section  301(c)  of  the  Act. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  59,011.  Small  Business 
Investment  Companies  ) 

Dated:  November  22.  1982. 
Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 

Investment. 

\m  Doc  82-32438  Filed  11-24-82;  8:45  ami 
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[Application  No.  04/04-5217] 

Central  Georgia  Capital  Funding  Corp.; 
Application  for  a  License  To  Operate 
as  a  Small  Business  Investment 
Company 

An  application  for  a  license  to  operate 
as  a  small  business  investment  company 
under  the  provisions  of  Section  301(d)  of 
the  Small  Business  Investment  Act  of 
1958.  as  amended  (15  U.S.C.  661  et  seq.], 
has  been  filed  by  Central  Georgia 
Capital  Funding  Corporation 
(Applicant),  with  the  Small  Business 
Administration  (SBA),  pursuant  to  13 
CFR  107.102  (1982). 

The  officers,  directors  and 
stockholders  of  the  Applicant  are  as 
follows: 

Henry  E.  Downey,  President.  Director.  24 
percent  shareholder.  2648  Rex  Road. 
Ellenwood.  GA  30O49. 
Charles  Burton  Blackmon,  Vice 
President,  Director,  24  percent,  100 
Ben  Horton  Drive.  McDonough,  GA 
30253. 
Otis  Bellamy,  Chairman  of  the  Board. 
Treasurer.  26  percent,  2063  West 
Panola  Road,  Ellenwood,  GA  30049. 
Joel  Griffin  Patrick,  jr..  Secretary. 
Director,  560  Hawthorne  Drive, 
Fayetteville,  GA  30214. 
Clifford  W.  Bellamy,  Director,  26 
percent.  2017  West  Panola  Road. 
Ellenwood,  GA  30049. 
Richard  W.  Naylor,  Director,  4207 
Glengary  Drive,  N.E..  Atlanta.  GA 
30342. 

The  Applicant,  a  Georgia  corporation. 
with  its  principal  place  of  business  at 
Panola  and  Fairview  Roads.  Ellenwood. 
Georgia  30049  will  begin  operations  with 
$500,000  of  paid-in  capital  and  paid-in 
surplus  derived  from  the  sale  of  5.000 
shares  of  common  stock. 

The  Applicant  will  conduct  its 
activities  primarily  in  the  State  of 
Georgia. 

Applicant  intends  to  provide 
assistance  to  qualified  socially  or 
economically  disadvantaged  small 
business  concerns. 

As  a  small  business  investment 
company  under  Section  301(d)  of  the 
Act,  the  Applicant  has  been  organized 
and  chartered  solely  for  the  purpose  of 
performing  the  functions  and  conducting 
the  activities  contemplated  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended,  from  time  to  time,  and  will 
provide  assistance  solely  to  small 
business  concerns  which  will  contribute 
to  a  well-balanced  national  economy  by 
facilitating  ownership  in  such  concerns 
by  persons  whose  participation  in  the 
free  enterprise  system  is  hampered 
because  of  social  or  economic 
disadvantages. 


J  Ml 
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Matters  involved  in  SBA's 
consideration  of  the  Applicant.include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operation  of  the  Applicant 
under  this  management,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SEA 
Rules  and  Regulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  than  15  days  from  the 
date  of  publication  of  this  notice,  submit 
to  SBA  written  comments  on  the 
proposed  Applicant.  Any  such 
communication  should  be  addressed  to 
the  Deputy  Associate  Administrator  for 
Investment,  Small  Business 
Administration,  1441  "L"  Street,  NW., 
Washington,  D.C.  20416. 

A  copy  of  this  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  Ellenwood,  Georgia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  November  22.  1982. 
Robert  G.  Lineberry, 

Deputy  Associate  A  dniinistratorfor 

Investment. 

|KR  Doc   82-324J6  Filed  11-24-M;  8:45  am) 
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[License  No.  09/09-03181 

Glover  Capital  Corp.;  Application  for  a 
License  To  Operate  as  a  Small 
Business  Investment  Company 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  (SBA] 
pursuant  to  §  107.102  of  the  Regulation.s 
governing  small  business  investment 
companies  (13  CFR  107.102  (1982)).  for  a 
license  to  operate  as  a  small  business 
investment  company,  under  the 
provisions  of  the  Small  Business 
Investment  Act  of  1958,  as  amended  (the 
Act).  (15  U.S.C.  661  et  seq.]  by: 

Applicant:  Glover  Capital  Corporation 

Address:  655  Deep  Valley  Drive,  Suite 
320.  Rolling  Hills  Estates.  California. 

Proposed  Private  Capital:  $500,000. 

Area  of  Operations:  State  of 
California. 

Officers.  Directors  and  Stockholders: 
M.  D.  Glover.  Director;  President,  2252 

The  Terrace.  Brentwood,  CA  90049. 
J.  D.  Ray,  Director  Vice  President  and 

General  Manager.  1404  Granvia 

Altamira.  Palos  Verdes,  CA  90274. 
M.  D.  Glover,  Jr.,  Director;  Vice 

President,  6762  Breakers  Way, 

Ventura,  CA  93001. 
Glover  Enterprises.  Inc.,  Sole 

Shareholder,  100  percent,  655  Deep 


Valley  Drive.  Rolling  Hills  Ests..  CA. 
Owned  by:  M.  D.  Glover,  62  percent; 
M.  D.  Glover  as  Trustee  of  W.  H.  Glover, 
Jr..  13  percent:  M.  D.  Glover  as  Trustee 
of  W.  H.  Glover  Trust,  25  percent. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  adequate  profitability  and 
financial  soundness,  in  accordance  wit.h 
the  Act  and  Regulations. 

Notice  is  hereby  given  that  any  person 
rriay  not  later  than  15  days  from  the  date 
of  publication  of  this  .Notice,  submit 
written  comments  to  the  Deputy 
Associate  Administrator  for  Investment. 
Small  Business  .Administration,  1441  "L" 
Street,  XW..  Washington.  D.C.  20416. 

A  copy  of  this  notice  will  be  published 
in  a  newspaper  of  general  circulation  in 
the  Rolling  Hills  Estate.  California  area. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies.) 

Dated:  November  19,  1982. 
Robert  G.  Lineberry. 

Deputy  Associate  Administrator  for 
Investment. 

(FR  Doc.  82-32439  Filed  11-24-82;  8:45  amj 
BILLING  CODE  B025-01-M 


(License  No.  09/09-0316] 

Wells  Fargo  Equity  Corp.;  Issuance  of 
License  to  Operate  as  a  Small 
Business  Investment  Company 

On  August  18.  1982.  a  notice  w.is 
published  in  the  Federal  Register  (FR 
36063J.  stating  that  Wells  Fargo  Equity 
Corporation,  475  Sansome  Street.  San 
Francisco.  California  94111  had  filed  an 
application  with  the  Small  Business 
Administration  (SBA),  pursuant  to  13 
CFR  107.102  (1982),  for  a  license  to 
operate  as  a  small  business  investment 
company  under  the  provisions  of  the 
Small  Business  Investment  Act  of  19.58, 
as  amended. 

Interested  parties  were  given  15  days 
to  submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that  having 
considered  the  application  and  all  other 
pertinent  information,  SBA  issued 
License  No.  09/09-0316  to  Wells  Fargo 
Equity  Corporation  on  October  29,  1982. 
to  operate  as  a  small  business 
investment  company,  pursuant  to  the 
Act. 


(Catalog  of  Federal  Domestic  Assistance 
Program  .No.  ,59.011.  Smali  Busuil-",!, 
Investment  CoTipanies.) 
Robert  G.  Lineberry, 

Deputy  Associate  Administrator  for 

Investment. 

November  19. 1982. 

|FR  Doc.  82-32435  Filed  11-24-82;  8  45  din| 
B«a.lNG  CODE  8025-0  l-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-82-231 

Petitions  for  Exemption:  Summary  of 
Petitions  Received,  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTJON:  .Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulem.aking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certai.n  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received  and  corrections.  The 
purpose  of  this  notice  is  to  improve  the 
pubhc's  awamess  of,  and  participation 
in.  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 

date:  Comments  on  petitions  received 

must  identif\  the  petition  docket  number 
invui\ed  and  must  be  received  on  or 
before  December  16,  1982. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (.A(;C-204). 

Petition  Docket  .No. .  WX) 

Independence  Avenue,  SW.. 
Washington.  D.C.  20591 

FOR  FURTHER  INFORMATION:  I  he 

petition,  any  comments  received  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-204).  Room  916,  FAA 
Headquarters  Building  (FOB  lOA).  800 
Independence  Avenue,  SW.. 
Washington,  DC,  20591;  telephone  (202) 
426-3644. 
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This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 


I 
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Part  n  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 
Issued  in  WHshineton,  DC.  on  November 
19.  1982. 


Richard  C.  Beitel, 

Acting  Assistant  Chief  Counsel.  Regulations 
and  Enforcement  Division. 


PETITIONS  FOR  EXEMPTION 


Docket  number 

PedtKXier 

Regulations  affected 

Descnpton  o(  relief  sought 

17709       -^   - 

Sohw  Alaska  Petroleum  Company 

iSfaei  Aircraft  inoustnes.  Ltd 

14  CFB  Pans  ?i  and  91  

14  CFR  25  t305<(l)(3) 

14  CFR  313(a)  and  601(c) 

14  CFR  121  65Z(a)  and  (c) 

To  permit  petitioner  to  dry-lease  certain  8-727-90  series  aircraii 

from  Alaska  Airlines  (ASA)  using  ASAs  minimum  eguipmenl  Lsl 
and  continous  air»»oi1tiiness  maintenance  program 
To  permit  petitionef  to  obtain  a  type  certificate  lor  the  Westwina 

19'*'i2 

P^ilioon*:}  Airlines   inc   (PAL)   

Model    1 1 25  without  installation  of  a  powerplant  instrument  to 
indicate  engine  rotor  system  unlMlance 
Extension  of  Exemption  No    2888E  to  allow  petitioner  to  operate 

Trans  Aor^d  Airimes       ..— _ 

four  leased.  U  S -registered  B-747  airplanes.  N741PR.  N742PR 
N743PR,  and  N744PR,  using  an  FAA-approved  continuous  ainwor 
Ihiness  maintenance  program   and   Itie   8-747   master   minimum 
equipment  list 
To  permit  petitioners  B-767  Captains  who  have  not  served   IM 

hours  as  pilot  in  commarid  in  Part  121  operations  to  operate  ils 
B-767  aircraft  wittiout  increasing  the  landing  weather  minimums 

DISPOSITIONS  OF  PETITIONS  FOR  EXEMPTION 


Docket  number 


Petitioner 


22823. 


20771,. 


Mr   Oennis  ^   Anderson  .„ 


20583.. 

23127., 
23175.. 

23388 


US  Air  Inc 


Tenneco  'nc   Aviation 


Indunaero.  Inc 


Air  Trarspon  Assn. 


Raleigh  Flying  Service.  Inc. .. 


Regulations  affected 


14  CFR  61  155(d)(2).. 


14  CFR  91  307. 


14  CFR  61  58(c) 


14  CFR  135  243(a). 


Description  of  relief  sought  disposition 


14  CFP    12'  i'33  and 
121    Apoeodij  F 


UC^B  141  5<b) . 


121  441   and  Part 


To  permit  petitioner  to  credit  all  flight  time  which  is  logged  in  the 
rear  cockpit  of  the  USAF  F-4  as  second  in  command  time  toward 
the  1.500  hours  total  flight  time  requirement  lor  an  airline  trans- 
port i>lot  certificate   Denied  11/16/82 

To  amend  Exemption  No  3080  to  delete  24  aircraft  The  present 
exemption  allows  Ofieration  m  the  United  Stales,  under  a  service 
to  small  communities  exemption,  of  specified  two^engine  an 
planes,  identified  by  registration  and  senat  number,  that  have  not 
been  shown  to  comply  wth  the  applicable  operating  noise  limits 
as  follows:  Until  not  later  than  Janury  1.  1988,  5  BAC-1-111,  and 
30  DC  9s,  and  until  not  later  than  January  1,  1985.  17  DC-9 
aircraft.  Granted  11/8/82, 

Renewal  of  Exemption  3106  which  allows  petitioner  s  pilots  to 
complete  the  Boeing  727-100  24-month  pilot-in-command  check 
in  an  FAA-approved  sunulator  Granted  11/9/82 

To  permit  Mr  James  W.  Doyle,  an  employee  of  petitioner,  to  act  as 
pilot  in  command  of  a  multiengine  aircraft  witfx)ut  holding  an 
airline  transport  pilot  certificate  Denied  11/8/82 

To  permit  qualifying  Part  121  carriers  to  combine  recurent  training 
and  proficiency  chocks  for  pilots  in  command  into  one  annual 
training  and  proficiency  ctieck  program  In  addition,  the  hne  check 
required  by  §  121  440  nwxikj  be  administered  6  months  subse- 
quent to  the  annual  training  and  proficiency  check  sessions  in  lieu 
of  the  recurrent  training  presently  required.  Partial  grant  11/10/ 
82 

To  permit  petitioner  to  be  issued  a  pilot  scfiool  certificate  when  it 
has  not  trained  and  recommended  at  least  10  applicants  tor  pilot 
certification  and  rating  tests  within  tlie  preceding  24  months 
Denied  11/10/82 


|FR  Doc.  82-32330  Filed  11-24-ai  845  am| 
BIUJNG  CODE  4aiO-13-M 

Chicago  O'Hare  International  Airport, 
Chicago,  ill.;  Environmental  Impact 
Statement  and  Meeting 

agency:  Federal  Aviation 
Administration  (FAA);  DOT. 

ACTION:  Notice  of  Intent. 


summary:  The  FAA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  and  considered  for 
development  planned  for  the  next  ten 
year  time  period  at  Chicago  O'Hare 
International  Airport.  In  order  to  ensure 
that  all  significant  issues  related  to  the 
proposed  action  are  identified,  two 
scoping  meetings  will  be  held  at  the 


F.A.A  offices  at  2300  East  Devon  Avenue, 
Des  Plaines,  Illinois.  The  first  meeting 
will  be  held  on  Tuesday,  December  14, 
1982  at  9;30  a.m.  for  Federal  agencies. 
The  second  meeting  will  be  held  on 
Wednesday,  December  15, 1982  at  9:30 
a.m.  for  state  and  local  agencies. 

FOR  FURTHER  INFORMATION  CONTACT: 

[erry  Mork,  Airports  Planner,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

telephone:  (312)  694-7522. 

SUPPLEMENTARY  INFORMATION:  The 

FAA.  in  cooperation  with  the  City  of 
Chicago  Department  of  Aviation,  will 
prepare  an  Environmental  Impact 


Statement  (EIS)  for  development 
scheduled  to  occur  at  Chicago  O'Hare 
International  Airport  over  the  next  ten 
years.  This  development  involves  the 
construction  of  new  and/or  upgrading  of 
airfield,  terminal,  and  terminal  support 
facilities.  The  following  airfield  facilties 
will  be  evaluated  in  the  EIS: 
— Extension  of  nmways  9L/27R  and 

14R/32L 
— Construction  of  a  second  taxiway 

bridge 
— Construction  of  new  taxiways 
— Relocation  of  the  inner/outer  terminal 

area  taxiways 
— New  apron  construction 
— Construction  of  snow  removal 

facilities 


J  Ml 
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— Acquisition  of  the  military  site  and 

demolition  and  replacement  of 

existing  USAF  facilities 

Listed  below  are  the  terminal  area 
projects  to  be  evaluated: 
— Construction  of  a  new  International 

Terminal  and  Concourse 
— Expansion  of  existing  terminal 

buildings 
— Construction  of  a  new  terminal  1  and 

new  Concourses  B/C 
— Construction  of  a  commuter  concourse 
— Construction  of  a  new  general 

aviation  facility 
— Construction  of  new  cargo  complex 
— Expansion  of  the  heating  and 

refrigefation  plant 

Terminal  support  facilities  to  be 
constructed  include: 

— Terminal  area  roadway  improvements 
-^Airport  ground  access  improvements 
— Construction  of  a  new  post  office 

facility 
— People  mover  systems 
— Parking  facilities 

To  ensure  that  full  range  of  issues 
related  to  these  proposed  projects  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 

Issued  in  Des  Plaines,  Ulinois,  on 
November  16, 1982. 
Peter  A.  Serini, 

Acting  Manager.  Airports  Division.  FAA, 
Great  Lakes  Region. 

[FR  Doc.  82-32«2  TOed  11-24-82:  8:46  ami 
BILUNG  COOC  4910-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement 
Campbell  County,  Virginia 

agency:  Federal  Highway 
Administration  (FHWA],  DOT. 
action:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  pubhc  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Campbell  County,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  B.  Welton,  District  Engineer, 
Federal  Highway  Administration.  P.O. 
Box  10045,  Richmond,  Virginia  23240- 
0045.  telephone:  (804)  771-2682. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Virginia 
Department  of  Highways  and 
Transportation  fVDHarT)  will  prepare  an 
environmental  impact  statement  (HIS) 
on  a  proposal  to  construct  a  four-lane 
hmited  access  bypass  in  Campbell 
County  from  existing  Route  460  to 
Airport  Road  (Route  678).  The  proposed 
project  will  serve  east-west  traffic 


movement  to  and  around  the  City  of 
Lynchburg, 

Alternatives  under  consideration 
include:  (1)  Taking  no  action  (no-build), 
(2)  mass  transit,  (3)  Transportation 
Systems  Management  alternative  (T^M), 

(4)  constructing  a  new  four-lane 
roadway  from  Route  460  (east  to  Route 
681,  near  Timberlake)  to  Airport  Road, 

(5)  constructing  a  new  four-lane 
roadway  south  of  and  paralleling  Route 
460  from  Route  460  (west  of  Route  811  in 
Bedford  County)  to  Airport  Road,  and 

(6)  constructing  a  new  four-lane 
roadway  south  of  and  paralleling  Route 
681  from  Route  460  (west  to  Route  681 
near  Timberlake)  to  Airport  Road. 
Alternatives  4,  5,  and  6  include 
interchanges  at  Routes  460,  682,  and 
Airport  Road. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  proposal.  No 
formal  scoping  meeting  is  planned  at 
this  time.  The  Draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment.  Following  publication  of  the 
DEIS,  a  public  hearing  will  be  held. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  hearing. 

To  ensure  that  the  fuU  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  DEIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

Catalog  of  Federal  Domestic 
Assistance  Program  number  20.205, 
Highway  Research,  Planning  and 
Construction.  The  provisions  of  0MB 
Circular  No.  A-95  regarding  state  and 
local  clearinghouse  review  of  Federal 
and  Federally  assisted  programs  and 
projects  apply  to  this  program. 

Issued  on:  November  17, 1982. 
Robert  B.  Welton. 

District  Engineer,  Richmond.  Virginia. 

|FR  Doc  82-32283  Filed  11-24-82:  8:45  ami 
BILLING  CODC  4910-22-M 


Urban  Mass  Transportation 
Administration 

Recommended  Fire  Safety  Practices 
for  Rail  Transit  Materials  Selection 

AGENCY:  Urban  Mass  Transportation 

Administration.  DOT. 

action:  Notice  and  request  for  public 

comment. 

SUMMARY:  The  Urban  Mass 
Transportation  Administration  (UMTA) 


is  issuing  for  public  comment 
recommendations  for  testing 
flammability  and  smoke  emission 
characteristics  of  materials  used  in  the 
construction  of  rapid  rail  transit  (RRT) 
and  light  rail  transit  (LRT)  vehicles 
These  recommendations  are  based  on 
the  Transportation  Systems  Center's 
"Proposed  Guidelines  for  Flammabili'y 
and  Smoke  Emission  Specifications." 
which  the  transit  industry-,  in  general. 
uses  on  a  voluntary  basis. 

DATE:  Comments  must  be  received  by 
January  25,  1983. 

ADDRESS:  Comments  must  be  submitted 
to  UMTA  Docket  No.  82-C.  U.S. 
Department  of  Transportation,  Urban 
Mass  Transportation  Administration. 
Room  9228,  400  7th  Street  SW., 
Washington,  DC  20590,  Ail  comments 
and  suggestions  received  will  be 
available  for  examination  at  the  above 
address  between  8:30  a.m.  and  5:00  p  m., 
Monday  through  Friday.  Receipt  of 
comments  will  be  acknowledged  by 
UMTA  if  a  selfaddressed.  stamped 
postcard  is  included  with  each 
comment. 

FOR  FURTHER  INFORMATION  CONTACT 

Uoyd  G.  Murphy,  U.S.  Department  of 
Transportation,  Urban  Mass 
Transportation  Administration.  Safety 
and  Security  Staff  Room  6431,  400  7th 
Street  SW.,  Washington,  DC  20590, 
Telephone:  (202)  426-2896. 

SUPPLEMENTARY  INFORMATION: 

Comments  will  be  considered  to 
determine  if  the  "Recommended  Fire 
Safety  Practices  for  Transit  Materials 
Selection,"  should  be  modified. 

Background 

The  threat  of  fire  in  RRT  and  LRT 
vehicles  is  of  major  concern  considering 
the  large  number  of  passengers  carried 
on  the  vehicles  and  the  high  capital 
investment  involved.  An  analysis, 
conducted  by  the  Urban  .Mass 
Transportation  Administration  (UMTA), 
indicated  that  fire  and  smoke  incidents 
represent  between  one  and  five  percent 
of  all  rail  incidents.  Although  the 
occurrence  of  severe  transit  fires  is  rare, 
the  potential  for  fire  is  always  present, 
and  once  ignition  occurs  and  a  fire 
spreads,  life  threatening  situations  may 
develop. 

Recent  trends  in  the  design  and 
construction  of  RRT  and  LRT  vehicles 
have  resulted  in  the  increased  use  of 
flammable,  non-metallic  materials  such 
as  plastics  and  elastomers  for  transit 
vehicle  components.  In  many  instances, 
these  materials  are  more  flammable 
than  the  existing  materials  they  replace 
and,  therefore,  increase  the  fire  threat  in 
the  transit  vehicle  This  fire  threat  can 
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be  reduced  or  limited  by  minimizing 
adverse  effects  from  the  use  of  these 
non-metallic  materials  in  the 
manufacture  of  transit  vehicles  and 
components.  This  may  be  accomplished 
by  considering  the  materials' 
flammability  and  smoke  emission 
characteristics  in  the  materials  selection 
process.  The  choice  of  materials  in  some 
RRT  and  LRT  vehicles  shows  that  the 
fire  threat  associated  with  these  non- 
metallic  materials  may  not  be 
recognized  or  appreciated  by  designers. 
The  flammability  and  smoke  emission 
characteristics  of  materials  may  have 
been  overlooked,  and  the  materials  may 
have  been  selected  for  other  desirable 
properties  such  as  wear,  impact 
resistance,  maintainability,  weight,  etc. 

In  1973,  UMTA,  as  part  of  its  mission 
to  improve  mass  transportation, 
initiated  an  effort  to  evaluate  and 
improve  fire  safety  in  transit  vehicles.  In 
1974.  "Proposed  Guidelines  for 
Flammability  and  Smoke  Emission 
Specifications"  of  materials  used  in 
transit  vehicles  (Guidelines)  were 
developed  by  the  Transportation 
Systems  Center  (TSC)  for  UMTA.  Since 
that  time,  these  Guidelines  have 
undergone  periodic  review  and 
updating. 

An  investigatory  report  on  the  Bay 
Area  Rapid  Transit  District  (BARTD) 
fire  of  January  17, 1979,  by  the  National 
Transportation  Safety  Board,  resulted  in 
Safety  Recommendation  F-79-54  dated 
August  2. 1979,  which  recommended  that 
the  Urban  Mass  Transportation 
Administration  promulgate:  "minimum 
fire  safety  standards  for  the  design  and 
construction  of  rapid  transit  vehicles." 

Initially,  UMTA  intended  to  issue  fire 
safety  practices  as  a  regulation: 
however,  as  noted  in  the  Semi-annual 
Regulations  Agenda  of  April  1981,  this 
regulatory  action  was  withdrawn,  and 
the  decision  was  made  to  publish  the 
fire  safety  practices  in  the  Federal 
Register  as  a  recommendation. 

Scope  * 

The  Recommended  Fire  Safety 
Practices  for  Transit  Materials  Selection 
are  directed  at  improving  the  vehicle 
interior  materials  selection  practices  for 
the-procurement  of  new  vehicles  and  the 
retrofit  of  existing  RRT  and  LRT 
vehicles.  Adoption  of  these 
recommended  fire  safety  practices  will 
help  to  minimize  the  fire  threat  in  transit 
vehicles  and,  thereby,  reduce  the 
injuries  and  damage  resulting  from 
vehicle  fires. 


Recommended  Fire  Safety  Practices  for 
Transit  Materials  Selection 

Application 

This  document  provides 
recommended  fire  safety  practices  for 
testing  the  flammability  and  smoke 
emission  characteristics  of  materials 
used  in  the  construction  of  RRT  and  LRT 
vehicles. 

Referenced  Fire  Standards 

The  source  of  test  procedures  listed  in 
Table  1  are  as  follows: 

(1)  Leaching  Resistance  of  Cloth,  FED- 

STD-191  A— Textile  Test  Method 
5830 
Available  from:  General  Services 
.Administration,  Specifications 
Division.  Bldg.  197,  Washington 
Navy  Yard,  Washington,  DC  20407 

(2)  Federal  Aviation  Administration 

Vertical  Bum  Test,  FAR-25.853 
Available  from:  U.S.  Government 
Printing  Office,  Washington,  DC 
20402 

(3)  American  Society  for  Testing 

Materials  (ASTM) 

(a)  Specification  for  Gaskets,  ASTM  C- 
542 

(b)  Surface  Flammability  of  Flexible 
Cellular  Materials  Using  a  Radiant 
Heat  Energy  Source  ASTM  D-3675 

(c)  Fire  Tests  of  Building  Construction 
and  Materials,  ASTM  E-119 

(d)  Surface  Flammability  of  Materials 
Using  a  Radiant  Heat  Energy  Source, 
ASTM  E-162 

Available  from:  American  Society  for 
Testing  and  Materials,  1916  Race 
Street.  Philadelphia,  PA  19103 

(4)  National  Fire  Protection  Association 

(NFPA) 

(a)  Flooring  Radiant  Panel  Test,  NFPA- 
253 

(b)  Smoke  Generated  by  Solid  Materials. 
NFPA-258 

Available  from:  National  Fire 
Protection  Association. 
Batterymarch  Park,  Quincy,  MA 
02269 

(5)  American  Association  of  Textile 

Chemists  and  Colorists,  Test 
(AATCC-86) 
Available  from:  American  Association 
of  Textile  Chemists  and  Colorists, 
P.O.  Box  12215.  Research  Triangle 
Park,  NC  27709 

(6)  Electrical  Insulation  Fire 

Characteristics,  Volume  I: 
Flammability  Tests.  UMTA-MA- 
06-O025-7&-1,  PB-294  840/4 WT      , 
Electrical  Insulation  Fire 

Characteristics,  Volume  II:  Toxicity. 

UMTA-MA-06-0025-79-2.  PB-294 

841/ 4  WT 


Available  from:  The  National 
Technical  Information  Service. 
Springfield.  VA  22161 
In  all  instances  the  most  recent  issue 
of  the  document  or  the  revision  in  effect 
at  the  time  of  request  should  be 
employed  in  the  evaluation  of  the 
materials  specified  herein. 

Definition  of  Terms 

1.  Critical  Radiant  Flux  (CRF)  as 
defined  in  NFPA  253  is  a  measure  of  the 
behavior  of  horizontally  mounted  floor 
covering  systems  exposed  to  flaming 
ignition  source  in  a  graded  radiant  heat 
energy  environment  in  a  test  chamber. 

2.  Flame  spread  index  (I     )  as  defined 
in  ASTM  E-162  is  a  factor  derived  from 
the  rate  of  progress  of  the  the  flame 
front  (F    )  and  the  rate  of  heat 
liberation  by  the  material  under  test  (Q). 
such  that  I     =F    Q. 

3.  Special  optical  density  (D     )  as 
defined  in  NFPA  258  is  the  optical 
density  measured  over  unit  path  length 
within  a  chamber  of  unit  volume, 
produced  from  a  specimen  of  unit 
surface  area,  that  is  irradiated  by  a  heat 
flux  of  2.5  watts/cm     for  a  specified 
period  of  time. 

4.  Surface  flammability  denotes  the 
rate  at  which  flames  will  travel  along 
surfaces. 

5.  Flaming  running  denotes  continuous 
flaming  material  leaving  the  site  of 
material  burning  or  material  installation. 

6.  Flaming  dripping  denotes  periodic 
dripping  of  flaming  material  from  the 
site  of  material  burning  or  material 
installation. 

7.  Light  rail  transit  (LRT)  vehicle 
means  a  streetcar-type  transit  vehicle 
operated  on  city  streets,  semi-private 
rights-of-way,  or  exclusive  private 
rights-of-way. 

8.  Rail  rapid  transit  (RRT)  vehicle 
means  a  subway-type  transit  vehicle 
operated  on  exclusive  private  rights-of- 
way  with  high-level  platform  stations. 

Recommended  Test  Procedures  and 
Performance  Criteria 

(a)  The  materials  used  in  RRT  and 
LRT  vehicles  should  be  tested  according 
to  the  procedures  and  perform£ince 
criteria  set  forth  in  Table  1. 

(b)  Transit  properties  should  require 
certification  that  combustible  materials 
to  be  used  in  the  construction  of 
vehicles  have  been  tested  by  a 
recognized  independent  testing 
laboratory,  and  that  the  results  are 
within  the  recommended  limits. 

(c)  Although  there  are  no 
Recommended  Fire  Safety  Practices  for 


electrical  insulation  materials, 
information  pertinent  to  the  selection 
and  specification  of  electrical  insulation 
for  use  in  transit  fire  environments  is 
contained  in  the  following  UMTA 
reports: 

1.  Electrical  Insulation  Fire 
Characteristics.  Volume  I.  FJammability 
Tests,  December  1978. 

2.  Electrical  Insulation  Fire 
Characteristics,  Volume  II,  Toxicity, 
December  1978. 

BILLING  CODE  4910-57-M 


53562 


Federal  Register  /  Vol.  47,  No.  228  /  Friday,  November  26,  1982  /  Notices 


TABLE   1.      RECOHMENDATIONS    FOR   TESTING  THE    FLAMMABILITY    AND  SWKE 
EMISSION    CHARACTERISTIC.    OF   TRANSIT    VEHICLE    MATERIALS 


Category 

Function 
Md.terial 

'est 
?r  ;••;  e  Ju'"9 

'"rforrance  Cri  teria 

Cushion''^'-' 

AS""  3-36  7  5 

M" 

NFPA  25B 

D^(1.5)  -  100;  D^(4.0)  <  200 

Seating 

Frame^'^ 

ASTM  E-16? 

;   -35 

NFRA  258 

0^(1.5)  <  100;  D.(4.0)  £  200 

Shroud^  '^ 

ASTM  E-162 

I  -  35 

NF~A  25d 

0  M.5)  -  100;  0^(4.0)  <_   200 

Upholster 

.,^2;3,5 

FAR  25.853 

Flane  TiTie  <  10  sec;  burn 
length  <   6  inch 

NFPA  258 

D  (4.0)  --  250  coated 
D  (4.0)  ■-  100  uncoated 

Panels 

Wall^'5  1 

ASTM  E-162 

I,.  35 

NFPA  258 

D  (1  .5;  :  100;  Dj(4.0)  <  200 

Ceiling^ '^ 

ASTM  E-162 

1^:35 

NF=A  253 

D  (1.5;  '•  100;  D  (4.0)  <  200 

Partition  '^ 

ASTM  E-162 

'si^^ 

NF^A  258 

D  (1.5)  ^   100;  0^(4.0)  1  200 

Windscreen  ' 

AS'M  E-162 

U135 

N'PA  258 

0  (1  .5)  <    100;  0^(4.0)  <_   200 

HVAC  Ducting^ '^ 

ASTM  E-;62 

I^<35 

NrPA  253 

jA^.ji    '  100 
3      — 

Window**'^ 

AS''^  E-'62 

i  <  100 
i  — 

NFrA  253 

0^(1.5)  '  100;  0^(4.0)  <  200 

Light  Oiffuser^ 

AS'-^  E-152 

I  <    100 
s  - 

NFPA  253 

D  ;■  .5/  -__   100;  D^(4.0)  <  200 

Flooring 

5 
Structural 

A5"M  E-119 

Pass 

Covering'' 

N'3A  253 

C.R.F.  >  0.5w/c'n^ 

Insulation 

Thermal^ '^'^ 

AS'M  t- i  62 

:  ■'  25 
s  — 

NFPA  25S 

o/'A.:':  ■■  100 

J        — 

Acoustic  '  '^ 

ASTM  E-ie2 

'.  1  25 

NFPA  258 

0^(4.0)  <  100 

ElastOTiers 

ASTM  C-542 

Pass 

Miscellaneous 

1    r- 

Exterior  Shell  "^ 

AS'M  E-ie2 

1^.35 

NFPA  258 

0^(1.5)  ^  100;  0^(4.0)  <  200 

Conponent  Box 

AS^M  E-162 

M35 

cover 

s'-^ 

NFFA  253 

3^(1. 5j  <_   100;  0j(4.0)  <  200 

DEPARTMI 
Office  of  tf 


♦Refers  to  Notes  on  Taole   1. 
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Notes 

1.  Materials  tested  for  surface  flammability 
should  not  exhibit  any  flaming  running,  or 
flaming  dripping. 

2.  Flammabiiity  and  smoke  emission 
characteristics  should  be  demonstrated  to  be 
permanent  by  washing,  if  appropriate, 
according  to  FED-STD-191A  Textile  Test 
Method  5830. 

3.  Flammabiiity  and  smoke  emission 
characteristics  should  be  demonstrated  to  be 
permanent  by  dry-cleaning,  if  appropriate, 
according  to  AATCC-86.  Materials  that 
cannot  be  washed  or  dry  cleaned  should  so 
be  labeled  and  should  meet  the  applicable 
performance  criteria  after  being  cleaned  as 
recommended  by  the  manufacturer. 

4.  For  double  window  glazing,  the  interior 
glazing  should  meet  the  materials 
requirements  specified  herein,  the  exterior 
glazing  need  not  meet  those  requirements. 

5.  NFP.'\-258  maximum  test  limits  for 
smoke  emission  (specific  optical  density) 
should  be  measured  in  either  the  flaming  or 
non-flaming  mode,  depending  on  which  mode 
generates  the  most  smoke. 

6.  Structural  flooring  assemblies  should 
meet  the  performance  criteria  during  a 
nomin.il  test  period  determined  by  the  transit 
property.  The  nominal  lest  period  should  be 
twice  the  maximum  expected  period  of  time, 
under  normal  circumstances,  for  a  \c>hicle  to 
come  to  a  complete,  safe  stop  from  maximum 
speed,  plus  the  time  necessdiy  to  evacuate  all 
passengers  from  a  vehicle  to  a  safe  area.  The 
numinal  test  period  should  not  be  less  than  15 
minutes.  Only  one  specimen  need  be  tested. 

7.  Carpeting  should  be  tested  in  accordance 
with  NFPA-253  with  its  padding,  if  the 
padding  is  used  in  actual  installation 

Issued  on:  November  17,  1982. 
.Arthur  E.  Teele.  Jr.. 
Adminislratur. 

\yR  Doc-  82-32192  Filed  11-24-82:  8:4.S  ,im| 
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DEPARTMENT  OF  TREASURY 

Office  of  the  Secretary 

Public  Information  Collection 
Requirements  Submitted  to  OUB  for 
Review 

During  the  period  November  12 
through  November  18. 1982,  the 
Department  of  Treasury  submitted  the 
following  public  information  collection 
requirements  to  OMB,  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  P.L.  96-511. 
Copies  of  these  submissions  may  be 
obtained  from  the  Treasury  Department 
Clearance  Officer,  by  calling  (202)  634- 
2179.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  Treasury  Reports 
Management  Officer.  Information 
Rpsources  Management  Division,  Room 


309,  1625  I  St.  N.W.,  Washington.  DC, 
20220:  and  io  the  OMB  reviewer  listed  at 
the  end  of  entry. 

Date  Submitted:  .November  15.  1982. 

Submitting  Bureau:  Internal  Revenue 
Service. 

OMB  Number:  N/A  (new  submission). 

Form  Number:  500-6-36. 

Type  of  Submission:  New. 

TitJe:  VITA  Site  Information. 

Purpose:  The  information  will  be  used 
by  IRS  VITA  Coordinators  to  ensure 
accurate  publicity  is  given  for  VITA 
sites,  to  enable  to  be  monitored  for 
report  submission,  to  assess  coverage, 
and  to  enable  IRS  to  conduct  site 
visitations. 

OMB  Reviewer:  Michael  Aiirahams, 
(202)  395-6880,  Office  of  Management 
and  Budget.  Room  3208.  New  Executive 
Office  Building,  Washington,  D.C.  20503. 

Date  Submitted:  November  15,  1982. 
Submitting  B::re,-iu:  Interna;  Revenue 
Service. 
OMB  Number:  N/A  (new  submission). 

Form  Number:  500-6-35. 

Type  of  Submission:  New, 

Titie:  VITA/TCF  Test  Scores. 

Purpose:  The  form  will  be  used  by  all 
instructors  of  VITA/TCF  classes  to 
report  test  scores.  The  scores  are 
transmitted  to  the  Di.strict  VTT.A 
Coordinator  so  that  the  training  can  be 
evaluated,  the  number  of  volunteers 
passing  is  known,  and  to  ensure  that 
notification  is  made  to  those  failing. 

OMB  Reviewer:  Michael  Abrahams 
(202)  395-0880.  Office  of  Management 
and  Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  D,C.  20503, 

Date  Submitted:  November  15. 1982. 

Submitting  Bureau:  Internal  Revenue 
Service. 

OMB  Number:  .\  'A  (new  submission). 

Form  Number:  500-6-37. 

Type  of  Submission:  New. 

Title:  VITA  Recognition 
Questionnaire. 

Purpose:  The  information  is  used  to 
determine  which  VITA  volunteers 
should  be  recognized  for  their  efforts 
and  the  form  of  the  recognition  (e.g.. 
letter  or  certificate  of  appreciation). 
Appropriate  recognition  encourages 
continued  volunteer  support. 

OMB  Reviewer:  Michael  Abrahams 
(202)  395-6880.  Office  of  Management 
and  Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  D,C.  20503. 

Date  Submitted:  November  15.  1982. 
Submitting  Bureau:  U.S.  Customs 
Service. 

OMB  Number:  1515-0048. 
Form  Number:  CF  7529. 


Type  of  Submission:  Extension 
Title:  Carrier  Cerliricate  and  Release 
Order. 

Purpose:  A  document  which  may  be 
used  by  the  importer  as  evidence  of  the 
right  to  make  entry  of  merchandise  not 
released  directly  to  the  carrier  by 
executing  a  carriers  certificate  on  the 
form.  It  shows  the  Customs  inspector 
that  carrier  has  given  the  importer  right 
to  make  entry,  i  e.  the  importer  has  paid 
shipping  costs,  etc. 

OMB  Reviewer:  Suzann  Evinger  (202) 
39.S-6880.  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C.  20503. 

Date  Submitted:  November  18. 1982. 

Submitting  Bureau:  Bureau  of  the 
Public  Debt. 

OMB  Number:  1535-0020. 

Form  Number:  PD  4633. 

Type  of  Submission:  Extension. 

TitJe:  Request  for  Change  in  Status  of 
Book-Entry  Treasury  Bill  Account. 

Purpose:  Form  is  used  by  depositors 
who  have  established  a  book  entry 
account  to  request  a  change  to  that 
account. 

OMB  Reviewer:  Suzann  Evinger  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building.  Washington.  D.C.  20503. 

Date  Submitted:  November  18. 1982. 

Submitting  Bureau:  Internal  Revenue 
Service. 

OMB  Number:  1545-0183. 

Form  Number  4789. 

Type  of  Submission:  Extension. 

TitJe:  Currency  Transaction  Report. 

Purpose:  Financial  institutions  are 
required  to  record  the  identity  of  any 
person  who  engages  in  a  currency 
transaction  of  more  than  10.000.  They 
must  file  a  report  on  Form  4789  within  15 
days  for  most  of  these  transactions.  The 
information  is  used  to  check  the  tax 
compliance  of  the  person  conducting  the 
transaction. 

OATB  Reviewer:  Michael 
Abrahams(202)  395-6880.  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building. 
Washington,  DC.  20503 

Date  Submitted:  November  18,  1982. 

Submitting  Bureau:  U.S.  Customs 
Service. 

OMB  Number:  1515-0009. 

Form  Number:  CF  3495. 

Type  of  Submission:  Extension. 

Title:  Application  for  Exportation  of 
Articles  under  Special  Bond. 

Purpose:  A  document  used  by 
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importers  for  articles  which  may  be 
entered  temporarily  and  free  of  duty 
under  bond  and  are  exported  within  one 
year  from  the  date  of  their  importation 

OMB  Reviewer:  Suzann  Evinger  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3208,  New  Executive 
Office  Building,  Washington.  DC.  20503 
Joy  Tucker, 
Departmental  Reports  Manaenu-t'!  Officer. 

\y-R  Dor   82- J23a:  Filed  n-:4-(i.;.  145  1^ 
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This   section   of   the   FEDERAL   REGISTER 
contains   notices  of  meetings  published 
under  the   "Government   in   the   Sunshine 
Act"   {Pub.    L.    94-409)    5   US.C. 
552b(e)(3). 


CONTENTS 

Items 
Commodity  Futures  Trading  Commis- 
sion    1 

Federal  Communications  Commission .  2 
Federal   Deposit   Insurance   Corpora- 
tion   3-6 

Federal  Election  Commission 7 

Federal   Energy   Regulation   Commis- 
sion    8 

Federal  Maritime  Commission 9 

Federal  Reserve  System 10-1 1 

International  Trade  Commission 12 

Nuclear  Regulatory  Commission 13 

Occupational     Safety     and      Health 

Review  Commission 14,  15 


1 

COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  date:  11  a.m.,  Friday, 

December  3, 1982. 

place:  2033  K  Street.  N.W..  Washington, 

D.C.,  eighth  floor  conference  room. 

status:  Closed. 

matters  TO  BE  CONSIDERED: 

Surveillance  Briefing. 
CONTACT  PERSON  FOR  MORE 
information:  Jane  Stuckey,  254-6314. 

IS-1707-82  F[|pd  11-23-82:  10.55  am| 
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FEEDERAL  COMMUNICATIONS 
COMMISSION 

Commission  To  Hold  En  Banc  Meeting 
on  Access  Charge  on  November  29, 1982 
November  19. 1982. 

The  Commission  will  hold  an  En  Banc 
Meeting  on  the  development  of  an 
Access  Charge.  This  meeting  is  designed 
to  give  those  parties  w^ho  have  filed 
Comments  or  Reply  Comments  to  the 
Second  Supplemental  Notice  or  Fourth 
Supplemental  Notice  in  CC  Docket  No. 
78-72  an  opportunity  to  summarize  and 
explain  their  Comments  in  this  docket. 
The  meeting  will  be  held  in  Commission 
Meeting  Room  856  on  November  29, 
1982,  beginning  at  9:30  a.m.  The 
schedule  is  as  follows: 

1.  (9:00-10:00) 


Vermont  Public  Service  Board 

Michigan  Public  Service  Commission 
Florida  Public  Service  Commission 
New  York  Department  of  Public  Service 
N.-XRUC 

Each  party  is  allocated  10  minutes  and 
the  Commission  will  have  a  10-minute 
question  period. 

2.  (10:00-11:30) 
MCI 

USTS 
ALTEL 

Salelco  Inc.,  Teltcc  Sa\  ings  Comrn   Co., 

and  Tel  Systems  Mgt.  Corp  ,  j.nnilv 
SPCC 

Western  Union 
US  Tel. 
SBS 

Each  party  is  allocated  10  minutes  and 
the  Commission  will  have  a  10-minute 
question  period. 

3.  (11:30-12:40) 

Rural  Electrification  .Administration 

Aeronautical  Radio 

Ad  Hoc  Tel.  Users  Committee 

Consumers  Union 

Congresswatch 

ABC/CBS/NBC.  Jointly 

Each  party  is  allocated  10  minutes  and 
the  Commission  will  have  a  lO-minute 
question  period. 

Lunch  Break,  12:40-2:10. 

4.  (2:10-3:30) 

United  Tel. 

Michigan  Action  Group 
Cente) 
Alascom 
Rochester  Tel. 
Continental  Tel. 

Roseville  Tel..  Anchorage  Tel.,  and 
Northern  States  Power.  Jointly 

Each  party  is  allocated  10  minutes  and 
the  Commission  will  have  a  10-minute 
question  period. 

5   (3:30-4:30) 
GTE 
USITA 

Rural  Telephone  Coalition 
AT&T 

AT&T,  as  representative  of  both  the 
Bell  Operating  Companies  and  AT&T,  is 
allocated  20  minutes.  All  other  parties 
are  allocated  10  minutes.  The 
Commission  will  have  a  10-minute 
question  period. 

Within  each  panel  parties  are  free  to 
coordinate  presentations.  Groups  within 
a  panel  whose  interests  are  similar  are 
welcome  to  consolidate  allowing  one 
representative  more  time.  Inter-panel 
exchanges,  however,  cannot  be 
accommodated. 


This  meeting  will  be  open  to  the 
puiilic.  For  further  information  rontacl 
Robert  S,  Preece,  telephone  numijer 
(202)  632-9342. 
William  ).  Tricarico, 
St'crt-tary.  h't'dt-rai  Communications 
Commission. 

|S-l-'09-S2  Filed  H-23-K  11  10  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  {5 
use.  552b),  notice  is  hereby  given  that 
at  2:30  p  m.  on  Monday,  November  29, 
1982.  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Direrfors  will 
meet  in  closed  session,  \)\  \  ite  of  the 
Board  of  Directors  pursui'!  :    •,.!•(,-•, 
552b  (c)(2),  (c)(6),  (c)(8J   loiiy;; A,;,  i.  .r.d 
(c)(9)(B)  of  Title  5.  United  States  Code, 
to  consider  the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of- insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
agamst  certain  insured  banks  or  officers, 
directors,  employees,  agents  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  lie  t'vpmpi  from 
disclosure  pursaont  to  ifie  provisions  of 
subsections  (c)(6).  (c|(81,  and  k  )(9)(A)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)|61,  (c)(8),  and  |cl(9)(A)(ii)). 
Note:  Some  matters  falling  within  this 
category  may  be  placed  on  the  d;si  ussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 
Application  for  Federal  deposit 
insurance: 

Metropolitan  Bank,  a  proposed  new  bank  to 
be  located  at  320  North  Central  Avenue 
Phoenix.  Arizona. 
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Application  for  consent  to  merge; 

ComBank/Apopka,  Apopka.  Florida; 
ComBank/Fairvilla,  Fairvilla,  Flonda; 
ComBank/Pine  Castle,  Pine  Castle.  Flonda: 
ComBank/Union  Park.  Union  Park.  Flonda; 
ComBank/Winter  Park.  Winter  Park, 
Florida;  and  ComBank/ Seminole  County. 
Casselberry.  Florida,  insured  State 
nonmember  banks,  fof  consent  to  merge 
with  Freedom  Savings  and  Loan 
Association.  Tampa  Florida,  a  State 
chartered  stock  savings  and  loan 
association,  under  the  charter  and  title  of 
Freedom  Savings  and  Loan  Assoaation. 

Application  for  consent  to  merge  and 
establish  seven  branches: 

Neworld  Bank  for  Savings,  Boston, 
Massachusetts,  for  consent  to  merge,  under 
its  charter  and  title,  with  Bass  River 
Savings  Bank,  South  Yarmouth, 
Massachusetts,  and  for  consent  to  estabhsh 
the  seven  offices  of  Bass  River  Savings 
Bank  as  branches  of  the  resultant  bank. 

Recommendation  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  that  asset: 

Case  No.  45.480-L  (Amended) — International 
City  Bank  and  Trust  Company,  New 
Orleans.  Louisiana 

Personnel  actions  regarding 
appointments,  promotions, 
adminstrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be  exempt 
from  disclosure  porsuant  to  provisions  of 
subsections  (c)(2)  and  (c)(6)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.&C.  552b  (c)(2)  and  (c)(6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street.  N.W„ 
Washington.  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425, 

Dated:  November  22,  1982. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary:  . 

|S-t704-«Z  Pllad  11-21-82:  9:SS  din|  I 

BILUNQ  COOE  •ri4-0VN 


PEDCRAL  DCPOSIT  mSURANCC 
CORPOMATIOM  | 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Inituance 
Corporation's  Board  of  Directors  will 


meet  in  open  session  at  2:00  p.m.  on 
Monday.  November  29,  1982.  to  consider 
the  following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Applications  for  consent  to  purchase 
assets  and  assume  liabilities  and  to 
establish  branches: 

Merchants  and  Farmers  Bank,  Kosciusko, 
MLSsi.ssippi.  for  consent  to  purchase  the 
assets  of  and  assume  the  liability  to  pay 
deposits  made  in  Oxford  Bank  &  Trust 
Company,  Oxford.  Mississippi,  and  7or 
nonsent  to  establish  the  three  offices  of 
Oxford  Bank  &  Trust  Company  as  branches 
of  Merchants  and  Farmers  Bank. 

Capital  City  Bank,  South  Salt  Lake.  Utah,  for 
consent  to  purchase  the  assets  of  and 
assume  the  liability  to  pay  deposits  made 
in  the  West  Valley  Branch  of  Holladay 
Bank  *  Trust.  Salt  Lake  City,  Utah,  and  for 
consent  to  establish  that  branch  as  a 
branch  of  Capital  City  Bank. 

Application  for  consent  to  transfer 
assets  in  consideration  of  the 
assumption  of  deposit  liabilities: 

United  Mutual  Savings  Bank,  Tacoma. 
Washington,  for  consent  to  transfer  certain 
assets  to  Island  Savings  and  Loan 
Association,  Oak  Harbor.  Washington,  a 
non-FDIC-insured  institution,  in 
consideration  of  the  assumption  of 
liabilities  for  the  deposits  made  in  the  Port 
Angeles  Branch  of  United  Mutual  Savings 
Bank. 

Recommendations  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Case  No.  45.408-L  (.Amended) — Banco 
Credito  y  Ahorro  Ponceno,  Ponce,  Puerto 
Rico 

Case  No.  45.499-L  (Amended) — Western 
National  Bank,  Santa  Ana.  California 

Recommendation  with  respect  to 
payment  for  legal  services  rendered  and 
expenses  incurred  in  connection  with 
receivership  and  liquidation  activities: 

Doval.  Munoz,  Acevedo,  Otero  &  Trias,  Hato 
Rey,  Puerto  Rico,  in  connection  with  the 
liquidation  of  Banco  Credito  y  Ahorro 
Ponceno,  Ponce.  Puerto  Rico 

Reports  of  committees  and  officers: 

Minutes  of  actions  approved  by  the  standing 
committees  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of 
Directors. 

Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications  or  requests 
approved  by  the  Director  or  Associate 
Director  of  the  Division  and  the  various 


Regianal  Directors  purvuant  to  authority 

delegated  by  the  Board  of  Directors. 

Discussion  Agenda: 

Request  by  the  Comptroller  of  the 
Currency  for  a  report  on  the  competitive 
factors  involved  in  a  proposed  merger: 

The  National  Bank  and  Trust  Company  of 
Norwich,  Norwich.  New  York,  and  The 
National  Bank  of  Oxford.  Oxford.  New 
York. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
building  located  at  550  17th  Street.  N.W.. 
Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
389-4425, 

Dated:  November  22. 1982. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 

|S-1 705-82  Filed  ll-23-82;9;SS«in| 
MLLING  CODE  6714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Changes  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  2:00  p.m.  on  MondJay, 
November  22, 1982,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  William  M.  Isaac, 
seconded  by  Director  Irvine  H.  Sprague 
(Appointive),  with  Mr.  Doyle  L.  Arnold, 
acting  in  the  place  and  stead  of  Director 
C.  T.  Conover  (Comptroller  of  the 
Currency),  abstaining,  that  Corporation 
business  required  the  withdrawal  from 
the  agenda  for  consideration  at  the 
meeting,  on  less  than  seven  days'  notice 
to  the  public,  of  the  following  matters: 

Requests  by  the  Comptroller  of  the  Currency 
for  reports  on  the  competitive  factors 
involved  in  proposed  mergers  or 
consolidations: 

The  Old  National  Bank  of  Martinsburg, 
Martinsburg,  West  Virginia,  and  The 
Citizens  National  Bank  of  Martinsburg, 
Martinsburg,  West  Virginia, 

North  Carolina  Natitmal  Bank,  Charlotte, 
North  Carolina,  and  Bank  of  North 
Carolina.  National  Association, 
lacksonville.  North  Carolina. 

■    By  that  same  vote,  the  Board 
determined  that  no  earlier  notice  of 
these  changes  in  the  subject  matter  of 
the  meeting  was  practicable. 

On  motion  of  Chairman  Isaac, 
seconded  by  Director  Sprague. 
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concurred  in  by  Mr.  Arnold,  the  Board 
further  determined  that  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  the  following  matters: 

Recommendation  regarding  the  liquidation  of 
a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Case  No.  45,500-1.— Western  National  Bank, 
Santa  Ana,  California 

Recommendations  with  respect  to  payment 
for  legal  services  rendered  and  expenses 
incurred  in  connection  with  receivership 
and  liquidation  activities: 

Edwards,  Roberts  &  Winterstein,  Oklahoma 
City,  Oklahoma,  in  connection  with  the 
receivership  of  Penn  Square  Bank,  National 
Association,  Oklahoma  City,  Oklahoma. 

Gable  &  Gotwals,  Tulsa,  Oklahoma,  in 
connection  with  the  receivership  of  Penn 
Square  Bank,  National  Association, 
Oklahoma  City.  Oklahoma. 

By  the  same  majority  vote,  the  Board 
further  determined  that  no  earlier  notice 
of  these  changes  in  the  subject  matter  of 
the  meeting  was  practicable. 

Dated:  November  23.  ]982. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

IS-1713-82  Filed  11-23-82:  3  19  p.m.| 
BILLING  CODE  6714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Change  jfi  the  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C,  552b(e)(2)), 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Monday, 
November  22, 1982,  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Chairman  William  M,  Isaac, 
seconded  by  Director  Irvine  H.  Sprague 
(Appointive),  concurred  in  by  Mr.  Doyle 
L.  Arnold,  acting  in  the  place  and  stead 
of  Director  C.  T.  Conover  (Comptroller 
of  the  Currency),  that  Corporation 
business  required  the  withdrawal  from 
the  agenda  for  consideration  at  the 
meeting,  on  less  than  seven  days'  notice 
to  the  public,  of  a  discussion  of  differing 
views  on  regulatory  reporting  for 
savings  banks. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  change  in  the  subject 
matter  of  the  meeting  was  practicable. 

Dated:  November  23,  1982, 


Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 

Executive  Secretary. 

IS-1714-82  Filed  11-23-82  3:19  pm| 
BIUING  CODE  6714-01-N 


FEDERAL  ELECTION  COMMISSION 
[Federal  Register  No.  1637] 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  November  18, 1982  at  10  am 

CHANGE  IN  MEETING:  Pursuant  to  11  CFR 
3.5,  the  following  matter  was  discussed 
and  acted  upon  by  the  Commission; 

11  CFR  Parts  114,8(cl(2)  and  114.8(d)  Trade 

Association  Solicitation  Authorization 
*  •  *  *         # 

DATE  AND  TIME:  Tuesday,  November  30, 
1982  at  10  a.m. 

place:  1325  K  Street,  N.W,  Washington. 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED: 

Compliance.  Litigation.  Audits. 
Personnel. 


DATE  AND  TIME:  Wednesday,  December 

1,  1982  at  10  am. 

place:  1325  K  Street.  N.W.,  Washington, 
D.C.  (fifth  floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED:  Special 

Open  Meeting  for  the  consideration  of 
the  proposed  revisions  to  the 
Presidential  Primary  Matching  Fund 
Regulations  and  related  sections. 

***** 

DATE  AND  TIME:  Thursday.  December  2. 
1982  at  10  a.m. 

PLACE:  1325  K  Street,  N.W.,  Washington, 
D.C,  (fifth  noor). 

STATUS:  This  meeting  will  be  open  \o  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  dates  for  future  meetings 
Correction  and  approval  of  minutes 
Commission  appointment  and  promotion 

procedures  (non-bargaining  unit) 
Enforcement  of  26  U  S.C.  9012(f)  in  light  of 

FEC  V.  AFC 
Proposed  revisions  to  the  Presidential 

F*rimary  Matching  Fund  Regulations  and 

related  sections 
Routine  Administrative  matters 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Public  Information 
Officer  telephone:  202-523-4065. 
Marjorie  W.  Elmmons. 

Secretary  of  the  Co,T:n':is.siun. 
is^ns-a;  Filed  11-23-B2  41(1  pmj 

BILLING  CODE  S71&-0l-il 


FEDERAL  ENERGY  REGULATORY 

COMMISSION 

"FEDERAL  REGISTER  "  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  |47  FR  522fi6. 

.November  19,  1982 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  10  am,.  Ntnember  23.  19H2. 
CHANGE  IN  THE  MEETING:  The  following 

Item  has  been  added 

Item  .\'o..  Docket  No.  and  Company 

CAG-^8:  RP82-51-000,  Mid-Louisiana  Gas 

Company 

Lois  D.  Casbell, 

Acting  Secretary 

IS-1706-82  Filed  11-23-82;  10:52  am) 
BILLING  CODE  6717-01-M 


FEDERAL  MARITIME  COMMISSION 
TIME  AND  DATE:  December  1,  1982. 
PLACE:  Hrarmg  Room  One,  1100  L 
Street,  N,W.,  Washington,  D.C.  20573. 
STATUS:  Onpn 
MATTERS  TO  BE  CONSIDERED:  . 

1.  Agreement  No.  9938-4:  Request  for 
extension  of  the  term  of  approval  of 
association  agreement  between  Companhia 
de  Navegacao  Lloyd  Brasileiro  and 
Companhia  de  Navegacao  Maritima  Netumar 

2.  .^greement  No  9902-14:  Modification  of 
the  Euro  Pacific  Joint  Service  Agreement  to 
extend  its  term  of  approval:  increase  its 
scope;  and  permit  the  parties  to  modify  their 
participation. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Fraiicis  C.  liurney, 
Secretary  (202)  523-5725, 

IS-1708-82  Filed  11-23-82;  KM?  am| 
BIUJNG  CODE  973O-01-M 

10 

FEDERAL  RESERVE  SYSTEM 

Board  of  Guver.nors 

TIME  AND  DATE:  10.30  a.m.   1  u.'sday, 
November  23,  1982,  The  business  iif  the 
Board  required  that  this  meeting  he  held 
with  less  than  one  week's  advance 
notice  to  the  public,  and  no  earlier 
announcement  of  the  meeting  v%as 
practicable. 

PLACE:  20th  Street  and  Constitution 
Avenue,  N.W.,  W'ashinglon,  D.C  20551. 
STATUS:  Closed, 
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MATTERS  TO  BE  CONSIDGREO: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reBS9ignm«rts.  and 
salary  actions)  involving  uidividoal  Federal 
Reserve  System  employees.  (Thia  item  was 
originally  announced  for  a  meeting  on 
November  3,  1982.) 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 

Dated:  November  23,  1982. 
lames  McAfee, 

Associate  Secretary-  of  the  Board. 

|S-ini-82  Fllrd  ll-23-«2:  2-54  pm| 
MLUNG  CODE  S210-01-M 


11 

FEDERAL  RESERVE  SYSTEM 

Board  of  Governors 

TIME  AND  date:  10  a.m.,  Wednesday, 

December  1. 1982. 

PLACE:  20th  Street  and  Constitution 

Avenue,  NW..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Federal  Reserve  Bank  and  Branch 
director  appointments, 

2.  Personnel  actions  (appointments. 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board,  (202)  452-3204. 

Dated:  November  23, 1982. 
fames  McAfee,  I 

Associate  Secretary  of  the  Board. 

|S-17:2-«2  Filed  11-23-82.  2  M  pir] 
BILUNG  COO£  6210-01-11 


12 

INTERNATIONAL  TRADE  COMMISSION 

[USITC  SE-82-521 

TIME  AND  DATE:  2:30  p.m.,  Tuesday, 
December  7,  1982, 
PLACE:  Room  117,  701  E  Street,  \.\V 
Washington,  D,C.  20436. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda, 

2,  Minutes. 


3  Ratifications. 

4,  Petitions  and  complaints,  if  necessary: 
(a]  Anhvdrous  ammonia  from  Mexico 
(Docket"\o.  8911 

5,  Investigations  701-TA-155/162  (Fmal) 
(Steel  Products  from  Spainj — briefing  and 
vote 

6,  .^ny  items  left  o%er  from  previous 
attend.! 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason, 
Secretary,  (202)  523-0161. 

|<;-l-10-82  Filpd  ll-2:V-82:  1113  ami 
BIUJNG  CODE  7Q20-a2-W 


13 

NUCLEAR  REGULATORY  COMMISSION 

date:  Week  of  November  22, 1982 

(revised), 

PLACE:  Commisbioner's  Conference 

Room,  1717  ii  Street,  .\,W„  Washington, 

DC, 

STATUS:  Open  and  closed, 

MATTERS  TO  BE  DISCUSSED:  .Monday, 

November  22, 

10:30  am 

Discussion  of  Management-Organization 

and  Internal  Personnel  Matters  (Closed — 
E.xemptions  2  and  6)  (replaces  Discussion 
of  Proposed  Safety  Goals  and 
Implementation  Plan) 

^  :io  p  m. 

Briefing  by  Regulatory  Reform  Task 

Force — Administrative  Proposals  (Public 

Mpptmgl  (as  annoiinrpd) 
3:30  p  m 

Discussion  of  Draft  Policy  and  Planning 

Guidance  for  fiscal  year  1903  (Public 

Meeting)  (as  announced) 

Tuesday,  November  23; 
2:00  p  m- 

Alfirmation/Discussion  and  Vote  (Public 
Meeting)  (revised  items] 

a.  Pending  Commission  Prof;eeding 
Concerning  Renewal  of  Byproduct 
Malenals  License  of  Self-Powered 
Lighting.  Inc. 

b.  MVPP's  Petition  to  Commission  to 
Disqualify  Staff  ,Mtorney  from  Zimmer 
Proceeding 

c.  Offsliore  Power  Systems  (additional 
item) 

ADDITIONAL  INFORMATION:  On  November 
18  the  Commission  voted  5-0  to  hold 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters,  held 
that  day.  On  November  18  the 
Commission  voted  5-0  to  hold  Briefing 
on  uses  Clarification  of  Seismic  Issues, 
scheduled  for  November  19. 


AUTOMATIC  TELEPHONE  ANSWERHta 
SERVICE  FOR  SCMEOUlf  UPDATE:  (202) 
634-1498.  Those  planning  to  attend  a 
meetii^  should  reverify  the  status  on  the 
day  of  the  meeting. 

CONTACT  PERSON  FOR  WORE 
INFORMATION:  Walter  Magee  (202)  634- 
1410. 

November  19. 1982. 
Walter  Magee, 

Office  of  the  Secretary. 

ISr(W-82  Filed  11-23-82,  9^5  ami 
BILLING  CODE  7S90-01-M 


14 

OCCUPATIONAL  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

TIME  AND  DATE:  10  a.m.,  December  16, 
1982. 

place:  Suite  316, 1825  K  Street,  N.W., 
Washington,  D.C. 

STATUS:  Because  of  the  subject  matter,  it 
is  likely  that  this  meeting  will  be  closed. 

MATTERS  TO  BE  CONSIDERED:  DiscuSSion 
of  specific  cases  in  the  Commission 
adjudicative  process. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mrs.  Patricia  Bausell  (2021 
634-4015. 

Dated:  November  23,  1982. 
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STATUS:  Because  of  the  subject  matter,  it 
is  likely  that  this  meeting  will  be  closed. 

MATTERS  TO  BE  CONSIDERED:  Discussion 
of  specific  cases  in  the  Commission 
adjudicative  process. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mrs.  Patricia  Bausell  (202) 
634-4015. 

Dated:  November  23. 1982, 
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ENVIRONMEKTAL  PROTECTION 
AGENCY 


40  CFR  Part  439 


(WH-  FRL  2229-3) 

Pharmaceutical  Manufacturing  Point 
Source  Category  Effluent  Limitations 
Guidelines,  Pretreatment  Standards, 
and  New  Source  Performance 
Standards 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  regulation. 


summary:  EPA  is  proposing  regulations 
to  limit  the  effluent  that  pharmaceutical 
manufacturing  facilities  may  discharge 
to  navigable  waters  of  the  United  States 
or  to  publicly  owned  treatment  works 
(POTWs).  This  proposal  provides 
effluent  limitations  guidelines  based  on 
"best  practicable  technology."  "best 
available  technology,"  and  "best 
conventional  technology"  and 
established  new  source  performance 
standards  and  pretreatment  standards 
under  the  Clean  Water  Act.  The 
intended  effect  of  this  action  is  to  reduce 
the  discharge  of  pollutants  by  the 
pharmaceutical  manufacturing  industry. 
DATES:  Comments  must  be  submitted  by 
January  25, 1983. 

AOOItESS:  Send  comments  in  triplicate  to 
Dr.  Frank  H.  Hund,  Effluent  Guidelines 
Division.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington. 
D.C.  20460.  Attention:  EGD  Docket 
Clerk,  Pharmaceutical  Manufacturing 
Industry  (WH-552).  A  copy  of  the 
supporting  information  and  all  public 
comments  submitted  in  response  to  this 
proposal  will  be  available  for  inspection 
and  copying  at  the  EPA  Pubhc 
Information  Reference  Unit,  Room  2404 
(Rear],  PM-213,  (EPA  Library),  401  M 
Street,  SW..  Washington.  D.C.  20460. 
The  EPA  information  regulation  (40  CFR 
Part  2)  provides  that  a  reasonable  fee 
may  be  charged  for  copying.  Copies  of 
the  economic  analysis  will  be  available 
for  review  in  the  public  record  at  EPA 
headquarters  and  regional  libraries. 
Economic  information,  including  copies 
of  the  economic  analysis  document,  may 
be  obtained  from  Ms.  Kathleen 
Ehrenaberger,  Office  of  Analysis  and 
Evaluation  (WH-586),  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  D.C.  20460.  Tel.  (202)  382- 
5397. 

FOR  FURTHER  INFORMATION  CONTACT. 
Technical  information  and  copies  of 
technical  documents  may  be  obtained 
from  Dr.  Frank  H.  Hund  at  the  address 
listed  above  or  by  calling  (202)  382-7182. 
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Appendices 

A.  Abbreviations,  Acronyms  and  Other 
Terms  Used  in  this  Notice 

B  Toxic  Pollutants  Not  Detected  in  the 
Treated  Effluents  of  Direct  Dischargers 

C  Toxic  Pollutants  Detected  in  Treated 

Effluents  of  Direct  Dischargers:  (1)  From 
a  Small  Number  of  Sources,  (2)  Detected 
in  Only  Trace  Amounts  or  (3)  SHfficiently 
Controlled  by  Existing  Technologies 

D,  Toxic  Pollutants  Not  Detected  in  Ae 
Effluent  of  Indirect  Dischargers 

E.  Toxic  Pollutants  Detected  in  the  BBluent  of 
Indirect  Dischargers  whose  Toxicity  and 
Amount  (taken  together)  is  so 


Insignificant  as  not  to  Justify  Developing 
Pretreatment  Regulations 
F.  Toxic  Pollutants  Not  Excluded  from 
Regulation  by  Pretreatment  Standards 

I.  Legal  Authority 

H'A  is  proposing  the  regulations 
described  in  this  notice  under  authority 
of  Sections  301,  304,  306,  307,  308,  and 
501  of  the  Clean  Water  Act  (  the  Federal 
Water  Pollution  Control  Act 
Amendments  of  1972,  33  U.S.C.  1251  et 
seq.,  as  amended  by  the  Clean  Water 
Act  of  1977,  Pub.  L.  92-517)  (the  "Act")). 
These  regulations  also  are  proposed  in 
response  to  the  Settlement  Agreement  in 
Natural  Resources  Defense  Council,  Inc. 
V.  Train.  8 EEC 2120  (D.D.C.  1976). 
modified  12  ERC  1833  (D.D.C.  1979). 
II  Background 

The  preamble  describes  the  legal 
authority  and  background,  technical  and 
economic  bases,  and  other  aspects  of 
the  proposed  regulations,  summarizes 
comments  on  a  draft  technical  report 
circulated  during  July  and  August.  1980, 
and  requests  for  comments  on  specific 
areas  of  interest. 

The  abbreviations,  acronyms,  and 
other  terms  used  in  the  preamble  are 
defined  in  Appendix  A. 

These  proposed  regulations  are 
supported  by  EPA's  technical 
corclusions  detailed  in  Development 
Document  for  Proposed  Effluent 
Limitations  Guidelines.  New  Source 
Performance  Standards  and 
Pretreatment  Standards  for  the 
Pharmaceutical  Manufacturing  Point 
Source  Category  and  the  Agency's 
economic  analysis  found  in  Economic 
Impact  analysis  of  Proposed  Effluent 
Limitations  Guidelines.  New  Source 
Performance  Standards  and 
Pretreatment  Standards  for  the 
Pharmaceutical  Manufacturing  Point 
Source  Category. 
A.  The  Clean  Water  Act 

The  Federal  Water  Pollution  Control 
Act  Amendments  of  1972  established  a 
comprehensive  program  to  "restore  and 
maintain  the  chemical,  physical,  and 
biological  integrity  of  the  Nation's 
waters"  [Section  101(a)].  By  July  1. 1977. 
existing  industrial  discharges  were 
required  to  achieve  "effluent  limitations 
requiring  the  application  of  the  best 
practicable  control  technology  currently 
available"  (BPT.  [Section  301(b)(l)(A)l. 
By  July  1. 1983.  these  dischargers  were 
required  to  achieve  "effluent  limitations 
requiring  the  application  of  the  best 
available  technology  economically 
ackievable  (BAT),  which  will  resulMn 
reasonable  further  progress  toward  the 
national  goal  of  eliminating  the 
discharge  of  pollutants,"  [Section 
301(b)(2)(A)]).  New  industrial  direct 
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dischargers  were  required  to  comply 
with  Section  30&  new  source 
performance  standards  (NSPS]  based  on 
best  available  demonstrated  technology. 
New  and  existing  dischargers  to  publicly 
owned  treatment  works  were  subject  to 
pretreatment  standards  under  Sections 
307  (b)  and  (c)  of  the  Act.  While  the 
requirements  for  direct  dischargers  were 
to  be  incorporated  into  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits  issued  under  Section 
402  of  the  Act,  pretreatment  standards 
were  made  enforceable  directly  against 
dischargers  to  POTWs  (indirect 
dischargers). 

Although  Section  402(a)(1)  of  the  1972 
Act  authorized  the  setting  of 
requirements  for  direct  dischargers  on  a 
case-by-case  basis  in  the  absence  of 
regulations,  Congress  intended  that,  for 
the  most  part,  control  requirements 
would  be  based  on  regulations 
promulgated  by  the  Administrator  to 
promulgate  regulations  providing 
guidelines  for  effluent  limitations  setting 
forth  the  degree  of  effluent  reduction 
attainable  through  the  application  of 
BPT  and  BAT.  Moreover,  Sections  304(c) 
and  306  of  the  Act  required 
promulgation  of  regulations  for  NSPS, 
and  sections  3CM(f),  307(b),  and  307(c) 
required  promulgation  of  regulations  for 
pretreatment  standards.  In  addition  to 
these  regulations  for  designated  industry 
categories.  Section  307(a)  of  the  Act 
required  the  Administrator  to 
promulgate  effluent  standards 
applicable  to  all  dischargers  of  toxic 
pollutants.  Finally,  Section  501(a)  of  the 
Act  authorized  the  Administrator  to 
prescribe  any  additional  regulations 
"necessary  to  carry  out  his  functions" 
under  the  Act. 

The  Agency  was  unable  to  promulgate 
many  of  these  toxic  pollutant 
regulations  within  the  time  periods 
stated  in  the  Act.  In  1976,  EPA  was  sued 
by  several  environmental  groups  and,  in 
settlement  of  this  lawsuit,  EPA  and  the 
plaintiffs  executed  a  "Settlement 
Agreement,"  which  was  approved  by 
the  Court.  This  Agreement  required  EPA 
to  develop  a  program  and  adhere  to  a 
schedule  for  promulgating,  for  21  major 
industries,  BAT  effluent  limitations, 
pretreatment  standards,  and  new  source 
performance  standards  for  65  "toxic" 
pollutants  and  classes  of  pollutants. 
(See  Natural  Resources  Defense 
Council,  Inc.  v.  Train.  8  ERC  2120 
(D.D.C.  1976),  modified  12  ERC  1833 
(D.D.C.  1979).] 

On  December  27, 1977,  the  President 
signed  into  law  the  Clean  Water  Act  of 
1977.  Although  this  law  makes  several 
important  changes  in  the  Federal  water 
pollution  control  program,  its  most 


significant  feature  is  its  incorporation 
into  the  Act  of  many  of  the  basie 
elements  of  the  Settlement  Agreement 
program  for  toxic  pollution  control. 
Sections  301(b)(2)(A)  and  301(b)(2)(C)  of 
the  Act  now  require  the  achievement  by 
July  1, 1984,  of  effluent  limitations 
requiring  application  of  BAT  for  "toxic" 
pollutants,  including  the  65  "toxic" 
pollutants  and  classes  of  pollutants 
which  Congress  declared  "toxic"  under 
Section  307(a)  of  the  Act.  Likewise, 
EPA's  programs  for  new  source 
performance  standards  and 
pretreatment  standards  are  now  aimed 
principally  at  toxic  pollutant  controls. 
Moreover,  to  strengthen  the  toxics 
control  program,  Congress  added  a  new 
Section  304(e)  to  the  Act  authorizing  the 
Administrator  to  prescribe  what  have 
been  termed  "best  management 
practices"  (BMPs)  to  prevent  the  release 
of  toxic  pollutants  from  plant-site  runoff, 
spillage  or  leaks,  sludge  or  waste 
disposal,  and  drainage  from  raw 
material  storage  associated  with,  or 
ancillary  to,  the  manufacturing  or 
treatment  process. 

The  1977  Amendments  added  Section 
301(b)(2)(E)  to  the  Act  establishing  "best 
conventional  pollutant  control 
technology"  [BCT]  for  discharges  of 
conventional  pollutants  from  existing 
industrial  point  sources.  Conventional 
pollutants  are  those  defined  in  Section 
304(a)(4)  [biological  oxygen  demanding 
pollutants  (BODS),  total  suspended 
solids  (TSS),  fecal  coliform,  and  pH], 
and  any  additional  pollutants  defined  by 
the  Administrator  as  "conventional"  [oil 
and  grease,  44  FR  44501,  July  30, 1979). 

BCT  is  not  an  additional  limitation  but 
replaces  BAT  for  the  control  of 
conventional  pollutants.  In  addition  to 
other  factors  specified  in  section 
304(b)(4)(B),  the  Act  requires  that  BCT 
limitations  be  assessed  in  light  of  a  two 
part  "cost-reasonableness"  test. 
American  Paper  Institute  v.  EPA,  660 
F.2d  954  (4th  Cir.  1981).  The  first  test 
compares  the  cost  for  private  industry  to 
reduce  its  conventional  pollutants  with 
the  costs  to  pubhcly  ovraed  treatment 
works  for  similar  levels  of  reduction  in 
their  discharge  of  these  pollutants.  The 
second  test  examines  the  cost- 
effectiveness  of  additional  industrial 
treatment  beyond  BPT.  EPA  must  find 
that  limitations  are  "reasonable"  under 
both  tests  before  establishing  them  as 
BCT.  In  no  case  may  BCT  be  less 
stringent  than  BPT. 

EPA  published  its  methodology  for 
carrying  out  the  BCT  analysis  on  August 
29, 1979  (44  FR  50732),  In  the  case 
mentioned  above,  the  Court  of  Appeals 
ordered  EPA  to  correct  data  errors 
underlying  EPA's  calculation  of  the  first 


test  and  to  apply  the  second  cost  test 
(EPA  had  argued  that  a  second  cost  test 
was  not  required.) 

For  "non-toxic"  "non-conventional'* 
pollutants,  Sections  301  (b)(2)(A)  and 
(b)(2)(F)  require  achievement  of  BAT 
effluent  limitations  within  three  years 
after  their  estabUshment  or  July  1, 1984. 
whichever  is  later,  but  not  later  than 
July  1, 1987. 

The  purpose  of  these  proposed 
regulations  is  to  modify  the  existing  BPT 
effluent  limitations  and  to  provide 
effluent  limitations  for  BAT  and  BCT 
and  to  establish  NSPS  and  pretreatment 
standards  for  existing  and  new  sources 
[PSES,  PS.NS)  under  Sections  301.  304. 
306  and  307  of  the  Clean  Water  Act 

B.  Prior  EPA  Regulations 

EPA  promulgated  interim  final  BPT 
regulations  for  the  Pharmaceutical 
.Manufacturing  Point  Source  Category  on 
November  17, 1976  (41  FR  50676;  40  CFR 
Part  439,  Subparts  A-E).  The  BPT 
regulations  set  monthly  hmitations  for 
BOD5  and  COD  based  on  percent 
removals  for  all  subcategories.  No  daily 
maximums  were  established  for  these 
two  parameters.  The  pH  was  set  as 
within  the  range  of  6.0  to  9.0  standard 
units.  The  regulation  also  set  an  average 
of  daily  TSS  values  for  any  calendar 
month  for  subcategories  B.  D.  and  E 
only.  No  TSS  values  were  established 
for  categories  A  and  C.  Subpart  A  (the 
section  applicable  to  the  fermentation 
operations  subcategory)  was  amended 
(42  FR  6814)  on  February  4,  1977  to 
improve  the  language  referring  to 
separable  mycelia  and  solvent  recovery. 
In  addition,  the  amendment  allowed  the 
inclusion  of  spent  beers  (broths)  in  the 
calculation  of  raw  waste  loads  for 
subpart  A  in  those  instances  where  the 
spent  beer  is  actually  treated  in  the 
wastewater  treatment  system  These 
regulations  were  never  challenged  and 
are  presently  in  effect 

C.  Overview  of  the  Industry 

Pharmaceutical  manufacturing  has 
developed  into  one  of  today's  most 
profitable  industries.  Pharmaceutical 
manufacturers  use  many  different 
methods  and  raw  materials  to  create  a 
wide  range  of  products.  These  products 
include  medicinal  and  feed  grades  of  all 
organic  chemicals  having  therapeutic 
value,  whether  obtained  by  chemical 
synthesis,  by  fermentation,  by 
extraction  from  naturally  occurring 
plant  or  animal  substances,  or  by 
refining  a  technical  grade  product. 

The  pharmaceutical  products, 
processes,  and  activities  covered  by  this 
proposal  include: 
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a.  Biological  prodncts  covered  by  the 
U.S.  Department  of  Conmierce.  Bureau 

of  the  Census  Standard  Industrial 
ClasiificatioiM  (SIC)  Code  No.  2S31. 

b.  Medicinal  cheoocalB  and  botanical 
products  covered  by  SIC  Code  No.  2833. 

c.  Phannaceutical  products  covered 
by  SIC  Code  Na  2834. 

d.  All  fermentation,  biological  and 
natiu-al  extraction,  chemical  synthesis, 
and  formulation  products  which  are 
considered  as  pharmaceutically  active 
ingredients  by  the  Food  and  Drug 
Administration,  but  are  not  covered  by 
SIC  Code  Nos.  2831,  2833.  or  2834.  [Also 
products  of  these  types  such  as  citric 
acid  which  are  not  regarded  as 
pharmaceutically  active  ingredients  will 
be  included  if  they  are  manufactured  by 
a  pharmaceutical  manufacturer  by 
processes,  and  result  in  wastewaters. 
which  closely  correspond  to  those  of  a 
pharmaceutical  product.] 

e.  Cosmetic  preparations  covered  by 
SIC  Code  No.  2844  which  function  as  a 
skin  treatment.  [This  group  of 
preparations  does  not  include  products 
such  as  lipsticks  or  perfumes  which 
serve  to  oihance  appearance  or  to 
provide  a  pleasing  odor,  but  do  not 
provide  sldn  care.  In  general  this  would 
also  exdode  deodorants,  manicure 
preparationi,  and  shaving  preparations 
which  do  not  primarily  function  as  a 
skin  treatmenl] 

f.  hoducts  with  multiple  end  uses 
which  are  attributable  to 
pharmaceutical  manufacturing  as  a  final 
phannaceutical  product,  component  of  a 
pharmaceutical  formulation,  or  a 
pharmaceutical  intermediate.  Products 
which  are  have  non-pharmaceutical 
uses  may  ako  be  covered  entirely  by 
this  point  source  category  provided  that 
the  product[B]  was  primarily  intended 
for  uae  as  a  pharmaceutical. 

g.  Pharmaceutical  research  which 
includes  biobgical.  microbialogical.  and 
chemical  research,  product 
development,  clinical  and  pilot  plant 
activities.  [This  does  not  include  farms 
which  breed,  raise  and/or  hold  animals 
for  research  at  another  site.  This  also 
does  not  include  ordinary  feedlot  or 
farm  operations  utilizing  feed  which 
contains  pharmaceuticany  active 
ingredients.] 

A  number  of  products  and/or 
activities  such  as  surgical  and  medical 
instruments  and  medical  laboratory 
activity  are  not  part  of  the 
pharmaceutical  manufacturing  category. 
A  descriptive  listing  of  the  products 
and /or  activities  w^iich  are  specificaHy 
excluded  from  the  pharmaceutical 
manufacturing  category  may  be  found  in 
Section  II  of  ttie  Development  Document 
for  Proposed  Effluent  Limitatkme 
Guidelines,  New  Source  Performance 


Standards  and  Pretreatment  Standards 
for  the  Phormaceutital  Manafacturing 
Point  Source  Category.  These  products 
and/or  activities  are  not  covered  aider 
the  Consent  Decree. 

EPA  has  identified  464  potential 
pharmaceutical  facilities  in  the  United 
States  and  its  possessions.  EPA's  aurvey 
of  these  464  facilities  showed  that  about 
70  percent  of  the  plants  with  a 
significant  waste  discharge  are  located 
east  of  the  Mississippi  River  within  the 
United  States.  Older  plants  appear 
mainly  in  the  Northeast  and  Midwest 
while  new  facilities  tend  to  be  built  in 
the  nation's  "Sun  Belt"  Puerto  Rico 
contains  almost  10  percent  of  the  total 
number  of  pharmaceutical  facilities  and 
is  developing  into  a  major  center  for 
pharmaceutical  production. 

Pharmaceutical  manufacturers  use 
four  major  kinds  of  manufacturing 
activity:  namely  fermentation,  biological 
and  natural  extraction,  chemical 
synthesis,  and  formulation,  in  the 
creation  of  their  products.  Over  half  of 
the  pharmaceutical  facilities  surveyed 
(271)  perform  only  formulation,  a 
smaller  number  (47)  are  involved  only  in 
chemical  synthesis,  and  a  total  of  42 
plants  use  both  chemical  synthesis  and 
formulation.  The  remainder  of  the  plants 
perform  fermentation,  biological  or 
natural  extraction,  or  a  combination  of 
operations. 

With  respect  to  wastewater  discharge 
from  pharmaceutical  facilities.  10 
percent  of  the  industry  are  direct 
dischargers.  53  percent  are  indirect 
dischargers,  21  percent  are  zero 
dischargers  and  16  percent  utilize  more 
than  one  mode  of  wastewater  discharge. 

The  wastewater  discharges  of 
pharmaceutical  manufacturing  facilities 
are  not  entirely  related  to  the  particular 
processes  used.  A  significant  portion  of 
the  wastewater  from  all  four  general 
process  operations  (fermentation, 
extraction,  chemical  synthesis  and 
formulation)  may  consist  of  washwater 
from  floor  and  equipment  cleaning, 
spills  from  bulk  processing,  spent  raw 
materials  and  non-contact  cooling 
water.  In  addition,  some  wastewater 
may  be  generated  as  a  result  of  the 
specific  requirements  of  a  particular 
process  (e.g.,  air  scrubber  wastewater 
from  some  extraction  operations). 
Generally,  formulation  operations 
require  less  water  use  than  the  other 
processes  and,  in  some  cases,  require 
very  little  or  no  water  use. 

The  most  commonly  found  pollutants 
or  pollutant  parameters  in  the  effhient  of 
pharmaceutical  manufacturing  facilities 
are:  (1)  toxic  pollutants  (cyanide, 
benzene,  phenol,  chloroform, 
ethylbenzene,  methylene  chloride, 
toluene,  chromium,  copper,  lead. 


mercury,  jddkel,  end  zinc);  (2) 
conventional  polhitenta  (BOD5,  TSS, 
and  pHl,  and  (3)  the  nonoonventional 
pollutant  COD. 

In  addition  to  their  adverse  effects  on 
water  quality,  aquatic  life,  and  human 
health,  these  end  other  chemical 
constituents  contribute  to  equipment 
corrosion,  hazardous  gas  generation, 
treatment  plant  malfunctions,  and 
possible  problems  in  disposing  of 
sludges  containing  toxic  chemicals. 

A  more  complete  discussion  of  the 
water  uae  and  wastewater 
characteristics,  which  are  characteristic 
of  the  main  manufacturing  operations 
con  be  found  in  Section  III  of  the 
proposed  development  document. 

in.  Scope  of  this  Rulemaking  and 
Summary  of  Methodology 

These  proposed  regulations 
significantly  expand  the  water  pollution 
control  requirements  for  the 
pharmaceutical  industry.  In  EPA's  initial 
riilemaking  (November  1976),  emphasis 
was  placed  on  the  achievement  of  BPT 
by  July  1, 1977.  In  general,  this 
technology  level  represents  the  average 
of  the  best  performances  of  well-known 
technologies  for  control  of  familiar 
("classical")  pollutants  from  direct 
dischargers. 

In  this  round  of  rulemaking.  EPA's 
efforts  ere  directed  toward  amending 
BPT  based  on  a  more  complete  data 
base  and  instituting  BCT  and  BAT 
effluent  limitations,  new  source 
performance  standards,  and 
pretreatment  standards  for  existing  and 
new  sources  that  will  result  in 
reasonable  further  progress  toward  the 
national  goal  of  eliminating  the 
discharge  of  all  pollutants  ("classical" 
and  toxic).  As  a  result  of  the  Clean 
Water  Act  of  1977,  emphasis  has  shifted 
from  control  of  "classical"  pollutants  to 
control  of  a  lengthy  list  of  toxic 
pollutants. 

In  the  first  phase  of  its  effort,  EPA 
studied  the  pharmaceutical  industry  to 
determine  whether  differences  in  raw 
materials,  final  products,  manufacturing 
processes,  equipment,  age  and  size  of 
manufacturing  facilities,  water  use, 
wastewater  constituents,  or  other 
factors  required  tiie  development  of 
separate  effluent  limitations  and 
standards  of  performance  for  different 
segments  of  the  industry.  This  study 
required  the  identification  of  raw  waste 
and  treated  effluent  characteristics, 
including:  (1)  The  sources  and  volume  of 
water  used;  (2)  the  manufacturing 
processes  einplojfed;  (8)  the  sources  of 
pollutants  and  wastewater  within  the 
plant;  end  (4)  the  constituents  of 
wastewaters,  inchiding  toxic  pollutants. 


rv.  Data  Gi 
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(See  INDUSTRY 
SUBCATEGORIZATION).  After 
tentatively  designating  subcategories, 
EPA  then  identified  the  constituents  of 
wastewaters  which  should  be 
considered  for  effluent  limitations  and 
standards.  The  pharmaceutical  data 
base  was  analyzed  using  standard 
statistical  procedures  to  help  identify 
the  pollutants  of  concern.  This  analysis 
is  discussed  in  more  detail  in  Section  V 
of  the  proposed  development  document. 

Next,  EPA  identified  several  distinct 
control  and  treatment  technologies, 
including  both  in-plant  and  end-of-pipe 
technologies,  which  are  in  use  or 
capable  of  being  used  to  control  or  treat 
pharmaceutical  industry  wastewater. 
The  Agency  compiled  an  analyzed 
historical  and  newly-acquired  data  on 
the  effluent  quality  resulting  from  the 
application  of  these  technologies.  The 
long-term  performance,  operational 
limitations,  and  reliability  of  each  of  the 
treatment  and  control  technologies  were 
also  identified.  In  addition,  EPA 
considered  the  non-water  quality 
environmental  impacts  of  these 
technologies,  including  effects  on  air 
quality,  solid  waste  generation,  and 
energy  requirements. 

The  Agency  then  estimated  the  costs 
of  each  control  and  treatment 
technology  on  a  plant-by-plant  basis. 
These  costs  were  found  to  be  a  function 
of  process  flow,  raw  waste  loads,  and 
the  effluent  levels  to  be  attained.  The 
Agency  then  evaluated  the  economic 
impacts  of  the  costs.  Costs  and 
economic  impacts  are  discussed  in  the 
section  of  this  notice  entitle  COSTS 
AND  ECONOMIC  IMPACTS. 

Upon  consideration  of  these  factors, 
as  more  fully  described  below,  EPA 
identified  various  control  and  treatment 
technologies  as  BPT,  BAT,  BCT,  NSPS, 
PSES.  and  PSNS.  The  proposed 
regulations,  however,  do  not  require  the 
installation  of  any  particular  technology. 
Rather,  they  require  achievement  of 
effluent  limitations  representative  of  the 
proper  application  of  these  technologies 
or  equivalent  technologies.  A 
pharmaceutical  plant's  existing  controls 
should  be  fully  evaluated,  and  existing 
treatment  systems  fully  optimized 
before  commitment  to  any  new  or 
additional  end-of-pipe  treatment 
technology. 

IV.  Data  Gathering  Efforts 

The  data  gathering  efforts  involved 
several  distinct,  detailed  activities 
which  are  siunmarized  here.  All  aspects 
of  the  program  are  described  in  detail  in 
Section  II  of  the  proposed  development 
document  and  Section  4  of  the  Economic 
Impact  Analysis. 


EPA  used  four  basic  approaches  to 
acquire  data  to  support  new  regulations 
for  the  pharmaceutical  industry.  These 
approaches  included: 

(1]  A  review  of  the  administrative 
record  for  the  proposal  and 
promulgation  of  prior  EPA  regulations; 

(2)  Surveys  of  the  industry; 

(3)  Contact  with  representatives  at 
State  regulatory  agencies,  EPA  regional 
offices  and  EPA  and  private  research 
facilities;  and 

(4)  Open  literatures  searches. 

The  administrative  records  relating  to 
previous  EPA  regulations  included  the 
original  Development  Document  (EPA- 
441/1-75/060,  December  1976]  and  its 
appendices.  This  record  was  very  useful 
in  obtaining  general  information  on  the 
pharmaceutical  manufacturing  industry. 
We  reviewed  this  document  for 
information  on  use  or  suspected 
presence  of  toxic  and  non-conventional 
pollutants,  applicable  production 
process  controls,  and  available  effluent 
treatment  techniques.  The 
administrative  record  also  included  the 
original  economic  impact  analysis 
documents. 

A  Specifics  of  Technical  Study. 

An  industy  survey  program  was 
developed  to  collect  technical 
information  on  the  manufacturing  of 
pharmaceutical  products.  This 
information  was  acquired  from  the 
industry  under  Section  308  of  the  Clean 
Water  Act.  Through  the  survey  program 
the  Agency  sought  information  on  age 
and  size  of  facilities,  raw  material 
usage,  priority  pollutant  use  and 
occurrences,  production  processes 
employed,  wastewater  characteristics 
and  methods  of  wastewater  control  and 
treatment. 

EPA  sent  308  portfolios  initially  to  442 
Pharamaceutical  Manufacturers 
Association  (PMA)  member  firms  and 
non-member  firms  included  in  the 
previous  EPA  guidelines  study.  431 
responses  were  returned.  Of  these,  105 
were  from  nonpharmaceutical/ 
nonmanufacturing  plants,  while  another 
50  were  duplicate  responses.  Also,  for 
the  purpose  of  this  study,  EPA  decided 
to  exclude  plants  exclusively  engaged  in 
pharmaceutical  research  (Subcategory 
E)  for  reasons  that  will  be  discussed  in 
the  section  of  this  notice  dealing  with 
excluded  subcategories.  Therefore,  the 
32  plants  that  had  only  Subcategory  E 
operations  were  excluded  from  the 
survey  and  the  new  limitations  proposed 
in  this  rulemaking  do  not  relate  directly 
to  them.  Thus,  a  total  of  244 
pharmaceutical  manufacturing  plants 
are  presently  included  in  the  original  308 
data  base. 


Through  an  open  literature  file 
developed  by  The  Research  Corporation 
of  New  England  (TRC).  EPA 
subsequently  identifieid  a  total  of  990 
possible  pharmaceutical  sites  in  the 
United  States.  The  Agency  reviewed  this 
file  and  produced  a  revised  list 
containing  540  plant  sites  of 
approximately  400  companies  which 
were  not  included  in  the  original  308 
Portfolio  distribution,  but  which  were 
possible  producers  of  pharmaceutically 
active  ingredients. 

EPA  then  sent  a  Supplemental  308 
Portfolio  to  these  additional  sites  in  an 
effort  to  define  the  entire 
pharmaceutical  population,  tu  obtain  a 
more  complete  profile  of  the  industry, 
and  to  confirm  that  the  PMA  member 
firms  included  in  the  initial  sur\ey  are 
representative  of  the  industn-,  EPA 
recieved  3.55  survey  responses,  of  which 
128  were  from  nonpharmaceutical/ 
nonmanufacturing  plants.  4  were 
duplicate  responses,  and  3  were  from 
Subcategory  E  only  plants,  leaving  220 
pharmaceutical  manufacturering  plants. 
.•\fter  reviewing  these  questionnaires, 
EPA  detennined  that  it  had  a 
comprehensive  pharmaceutical  industry 
data  base  containing  464  manufacturing 
plants. 

In  addition  to  the  portfolio  program, 
information  was  acquired  through  an 
open  literature  search.  Some  of  the 
important  literature  sources  were: 
documents  prepared  hy  the  P.MA;  the 
Exfcutive  Directory  of  U.S. 
Pharniaceutical  Industry.  Third  Edition, 
Chemical  Economics  Services, 
Princeton.  New  Jersey:  and  the 
Directory  of  Chemical  Producers — 
U.S.A..  Medicina/s  Stanford  Research 
Institute,  Menio  Pari<,  California.  Finally, 
data  were  acquired  from  EPA  regional 
offices,  state  and  other  government 
regulatory  offices.  EPA  and  private 
research  facilities,  and  pharmaceutical 
plant  visits. 

B.  Specifics  of  Economic  Study 

Most  of  the  information  used  in  the 
economic  impact  analysis  was  collected 
from  publicly  available  sources 
Additional  information  was  provided  by 
the  Technical  Contractor  and  from  the 
technical  308  Survey.  The  Technical 
Contractor  provided  estimated 
treatment  costs  for  each  plant  under 
each  regulatory  option  analyzed  The 
economic  data  can  be  grouped  into  three 
major  types:  plant-specific  data, 
company  data,  and  industry-wide  data 

1.  Plant-Specific  Data.  Employment 
for  each  plant  was  provided  by  the  308 
Survey.  Sales  for  most  plants  were 
provided  by  Economic  Information 
Systems,  Inc.  (EIS).  For  the  few  plants 


Federal  Register  /  Vol.  47.  No.  228  /  Friday.  November  26.  1982  /  Proposed  Rules 


which  belong  to  single  establishment 
firms  and  were  not  covered  by  EIS, 
plant  sales  were  provided  by  Dun  and 
Bradstreet.  Sales  for  the  remaining 
plants  not  covered  by  EIS  were 
estimated  on  the  basis  of  employment. 
To  do  this,  a  regression  relating  sales  to 
employment  was  estimated  for  those 
plants  included  in  the  EIS  set.  and  this 
relationship  was  used  to  assign  costs  to 
the  remaining  plants. 

Information  on  the  products  produced 
at  each  plant  came  from  a  variety  of 
sources.  The  308  Survey  provided 
product  informantion  for  some  plants. 
Another  major  source  of  product 
information  was  the  1979  Directory  of 
Chemical  Producers,  SRI  International. 
In  a  few  cases,  this  was  supplemented 
by  information  found  in  two  earlier 
studies  by  PEDCo  Environmental.  Dun 
and  Bradstreet  and  state  manufacturing 
guides  provided  product  information  in 
some  cases.  For  a  very  few  plants, 
product  information  was  verified  by 
telephone  caUs  to  the  plants. 

2.  Company  Data.  The  major  sources 
of  company-level  financial  data  were 
annual  reports  and/or  10-K  reports.  This 
information  was  supplemented  by  data 
from  Dun  and  Bradstreet  and  from 
various  state  manufactiuing  and 
industrial  guides.  The  International 
Trade  Commission  provided  some 
information  on  which  firms  produced 
what  products.  Additional  information 
was  collected  from  the  Physician's  Desk 
Reference,  the  Merick  Index,  and 
various  trade  publications  and  market 
studies. 

3.  Industry-Wide  Data.  General 
information  concerning  the  industry,  its 
history  and  its  growth  prospects  were 
collected  from  various  academic  studies 
of  the  industry,  and  the  trade 
publications  and  market  studies 
mentioned  above.  An  additional  source 
of  industry  information  was  the  U.S. 
Census  of  Manufactures,  SIC  groups 
2831,  2833  and  2834. 

V.  Sampling  and  Analytical  Program 

A.  Background 

EPA  focused  its  sampling  and  analysis 
on  the  toxic  pollutants  designated  in  the 
Clean  Water  Act.  However,  we  also 
sampled  and  analyzed  conventional  and 
nonconventional  pollutants.  We  have 
explained  our  analysis  methods  for  toxic 
organic  pollutants  in  the  preamble  to  the 
proposed  regulation  for  the  Leather 
Tanning  Point  Source  Category  (44  FR 
38749,  July  2. 1979).  Before  proceeding  to 
analyze  industrial  wastes,  we  had  to 
isolate  specific  toxic  pollutants  for 
analysis.  The  list  of  65  pollutants  and 
classes  of  pollutants  potentially  includes 
thousands  of  specific  pollutants; 


analyses  for  all  of  them  would 
overwhelm  private  and  government 
laboratory  resources.  To  make  the  task 
more  manageable,  therefore,  EPA 
selected  129  specific  toxic  pollutants  for 
study  in  this  rulemaking  and  other 
industry  rulemakings.  The  criteria  for 
choosing  these  pollutants  included  the 
frequency  of  their  occurrence  in  water, 
their  chemical  stability  and  structure, 
the  amount  of  the  chemical  produced, 
and  the  availability  of  chemical 
standards  for  measurement. 

B.  Sampling  and  Analysis  of  Industry 
Wastewater 

EPA  ascertained  the  presence  and 
magnitude  of  the  129  specific  toxic 
pollutants  in  pharmaceutical 
manufacturing  wastewaters  by 
conducting  a  two-phase  sampling  and 
analysis  program:  screening  and 
verification.  Twenty-six  plants  were 
selected  for  the  screening  program  that 
are  representative  of  pharmaceutical 
manufacturing  processes  based  on  the 
use  of  priority  pollutants  in  production, 
wastewater  characteristics,  and  current 
treatment  technology  in  use.  The 
sampling  procedures  developed  by  EPA 
served  as  the  basis  for  the  collection 
and  analysis  of  screening  samples  at  the 
chosen  pharmaceutical  manufacturing 
sites.  These  procedures  are  discussed  in 
"Sampling  and  Analysis  Procedures  for 
Screening  of  Industrial  Effluent  for 
Priority  Pollutants."  April,  1977. 

The  purpose  of  the  screening  program 
was  to  identify  the  presence  and  typical 
levels  of  priority  and  other  pollutants  in 
the  wastewaters  of  the  pharmaceutical 
manufacturing  industry.  With  this  in 
mind,  two  sampling  locations  were  of 
specific  interest,  the  influent  and  the 
effluent  of  the  plants'  wastewater 
treatment  systems.  Sampling  the  influent 
to  the  treatment  system  (or  effluent  from 
the  production  steps)  was  necessary  to 
determine  the  levels  of  priority  and 
other  pollutants  generated  by  the 
various  pharmaceutical  manufacturing 
operations.  The  effluent  from  the 
treatment  system  was  sampled  to 
determine  the  effect  that  these  various 
systems  have  on  the  removal  of  priority 
and  other  pollutants  and  the  resulteint 
levels  reaching  the  receiving  waters. 
In  addition  to  sampling  the  influent 
and  effluent,  samples  were  usually 
collected  at  other  locations  within  each 
facility.  This  was  done  to  obtain 
information  on  a  specific  operation  or 
treatment  step  or  to  ensure  that  certain 
characteristics,  unique  to  a  certain  plant, 
were  adequately  covered.  Some 
examples  of  these  sample  locations  are 
intake  water,  specific  production 
wastewaters,  holding  tanks,  and  cooling 
water.  As  a  result,  more  detailed 


information  on  levels  of  priority  and 
other  pollutants  for  each  screening  plant 
was  obtained. 

The  EPA  then  selected  five  of  the 
screening  plants  for  the  verification 
program.  The  purpose  of  this  program 
was  to  confirm  the  data  obtained  during 
the  screening  program  and  to  determine 
the  concentrations,  loadings,  and 
percent  reduction  of  those  pollutants 
foimd  at  significant  levels  during  the 
screening  program.  Plants  selected  for 
inclusion  in  this  program  met  one  or 
more  of  the  following  criteria:  Biological 
treatment  was  in-place.  cyanide  was 
used  as  a  raw  material,  and/or  plants 
had  in-place  control  technologies  such 
as  steam  stripping,  cyanide  destruction, 
and  solvent  recovery.  In  addition,  plants 
were  selected  that  covered  the  four  BPT 
subcategories. 

The  analytical  results  of  the  screening 
samples  were  usually  discussed  with 
plant  operating  personnel  in  an  effort  to 
determine  the  reasons  for  the  presence 
of  priority  pollutants  in  their 
wastewater.  These  results  were  used  to 
select  the  verification  sampling 
locafions  and  to  define  the  priority 
pollutant  verification  analyses  to  be 
performed.  Both  the  sampling  locations 
and  the  pollutant  analyses  were  the 
same  as  those  used  in  the  screening 
program. 

Prior  to  verification  sampling, 
preliminary  grab  samples  were  collected 
from  the  verificafion  sampling  locations 
to  determine  the  applicability  of  the 
planned  analytical  methods.  The  data 
obtained  from  these  grab  samples  was 
not  used  to  quantify  effluent  levels  or  to 
calculate  percent  removals  achieved  by 
the  treatment  systems. 

The  sampling  protocols  for  both 
programs  are  discussed  in  detail  in 
Section  II  of  the  Development 
Docimient.  All  toxic  pollutants  were 
analyzed  by  EPA  (304)(h))  approved 
methods.  Conventional  pollutants 
(B0D5  and  TSS)  and  non-conventional 
pollutants  were  analyzed  using 
"Methods  for  Chemical  Analysis  of 
Water  and  Wastes"  (EPA  62216-74-003) 
and  amendments. 

VI.  Industry  Subcategorization 

In  developing  these  regulations,  EPA 
had  to  determine  whether  differrent 
effluent  limitations  and  standards  of 
performance  were  appropriate  for 
different  groups  of  plants 
(subcategories)  within  the  industry.  The 
factors  considered  in  identifying  such 
subcategories  included:  raw  materials 
used,  products,  manufacturing  processes 
employed,  size  and  age  of 
manufacturing  facility  and  equipment, 
waste  characteristics,  water  pollution 
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control  technology,  treatment  costs, 
energy  requirements,  and  solid  waste 
generation  and  disposal  requirements. 
EPA  also  accounted  for  similarity  of 
financial  characteristics  in  its  economic 
analysis. 

TTiis  industry  was  first  subcategorized 
during  the  development  of  the  original 
BPT  quidelines.  TTiese  subcategories 
were  published  in  the  Federal  Register 
(November  17, 1976  41  FR  50676]. 

Under  those  regulations,  EPA  grouped 
the  pharmaceutical  industry  into  five 
product  or  activity  areas  based  on 
distinct  differences  in  manufacturing 
processes,  raw  materials,  products, 
wastewater  characteristics,  and 
treatability.  The  subcategories  were' 
defined  as  follows: 

Subcategory  A — Fermentation 
Products 

Subcategory  B — Biological  and 
Natural  Extraction  Products 

Subcategory  C — Chemical  Synthesis 
Products 
Subcategory  D— Formulation  Products 
Subcategory  E — Pharmaceutical 
Research 

Fermentation  is  the  basic  method  used 
for  production  of  most  antibiotics  and 
steroids.  It  is  accomplished  by  preparing 
a  seed,  allowing  the  seed  to  ferment  a 
batch  of  raw  materials,  and  then 
recovering  the  desirable  product  by 
solvent  extraction,  precipitation,  or  ion 
exchange. 

Biological  and  natural  extraction 
involves  the  removal  of  pharmaceutical 
products  from  natural  sources  such  as 
plant  roots  and  leaves,  animal  glands,  or 
parasitic  fungi. 

Chemical  synthesis  is  used  in  the 
production  of  most  drugs  today.  They 
are  prepared  in  batch  reactors  which 
can  be  used  for  many  processes 
including  heating,  chilling,  mixing, 
condensation,  vacuum  evaporation, 
crystallization,  and  solvent  extraction. 
These  reaction  vessels  are  often 
constructed  of  stainless  or  glass-Hned 
steel  for  corrosion  resistance.  This  type 
of  construction  with  the  appropriate 
auxiliary  equipment  enables  these 
vessels  to  be  used  for  multiple  functions. 
Since  these  reactors  are  very  versatile, 
many  different  compounds  can  be 
produced  in  any  one  vessel. 

Formulation  is  the  process  by  which 
pharmaceuticals  are  prepared  into  forms 
useable  for  consumers.  These  forms 
include  tablets,  capsules,  liquids,  and 
ointments.  The  active  Ingredients  are 
mixed  with  filler,  formed  into  a  useable 
state  (dosage  quantities),  and  packaged 
for  distribution. 

Pharmaceutical  research  covers 
research  in  any  of  the  active  ingredients 
areas. 


During  this  rulemaking,  EPA 
reevaluated  the  previous 
subcategorization  of  the  industry  in  light 
of  newly  acquired  information.  This  was 
done  to  confirm  the  conclusions  of  the 
previous  study  and  to  examine  the 
possibility  of  further  subdividing  or 
combining  the  existing  subcategories. 
After  reviewing  the  data  for  the  original 
subcategories,  EPA  decided  that  no 
additional  subcategories  were  needed 
and,  in  fact,  that  there  was  no  need  to 
distinguish  among  the  original 
subcategories. 

This  decision  was  made  after 
consideration  of  the  following  points:  (1) 
Most  of  the  industry  that  will  be  subject 
to  these  regulations  is  composed  of 
plants  containing  more  than  one  process 
subcategory  and  the  wastewater  from 
all  the  process  subcategories  is  routinely 
combined  before  it  is  treated  for 
conventional  and  nonconventional 
pollutants.  In  addition,  the  relative 
volumes  of  wastewater  from  the  various 
subcategory  operations  are  subject  to 
considerable  variation.  Thus 
wastewater  in  most  plants  is  not 
normally  distinguishable  by  process 
subcategory.  Under  these  circumstances, 
therefore,  it  is  difficult  to  apply  different 
limitations  to  different  subcategories.  (2) 
the  product/process  diversity  within 
each  subcategory  tends  to  obscure  the 
distinctions  between  subcategones. 
Thus,  in  some  cases,  differences  in 
pollutant  loadings  for  plants  within  a 
subcategory  may  be  greater  than  for 
plants  from  different  subcategories. 
Subcategorization  schemes  along 
different  product/process  lines  were 
considered  but  were  rejected  as  being 
too  complex  and  not  necessarily  more 
accurate.  (3]  The  treatability  of  the 
wastewater  from  plants  within  each 
subcategory  is  not  characteristically 
related  to  the  product/processes 
engaged  in  by  each  manufacturing 
subcategory.  The  conventional  pollutant 
loadings  for  BOD5  and  TSS  are 
generally  amenable  to  reduction  by 
biological  treatment,  regardless  of  their 
subcategory  source.  It  has  also  been 
demonstrated  that  reduction  to  identical 
pollutant  levels  is  achievable  for 
wastewater  from  each  of  the  different 
subcategories.  Pollutant  loadings  may 
vary  within  each  subcategory  and 
across  subcategories  but  such 
differences  may  be  addressed  by  design 
and  operating  modifications  to  the 
biological  systems.  This  conclusion  is 
evidenced  by  the  fact  that  the  current 
BPT  regulation  estabUshes  identical 
limitations  for  each  subcategory 
covered.  The  costs  of  treatment  are  a 
function  of  flow,  raw  waste  load  and 
effluent  level  to  be  achieved  and  not 
process  per  se.  (4)  The  existing 


subcategorization  scheme  is  irrelevent 
to  the  regulation  of  toxic  pollutants  for 
this  industry.  The  occurrence  of  toxic 
pollutants  in  a  plant's  wastewater  is  no! 
dependent  on  its  process  subcategory 
designation(s)  but  on  the  particular  mix 
of  individual  product-processes  it 
engages  in.  (5)  The  available 
performance  data  from  which  the 
regulations  are  derived  as  well  as  the 
screening  and  verification  program 
results  for  toxic  pollutants  suggest  that 
the  industry  can  be  equitably  regulated 
by  a  single  set  of  limits.  Therefore,  the 
Agency  has  decided  that  for  the  purpose 
of  this  rulemaking  one  set  of  limitations 
and  guidelines  will  be  proposed  for  the 
entire  industry  (excluding  research  only 
facilities,  as  discussed  above). 

Vn.  Available  Wastewater  Control  and 
Treatment  Technology 

A.  Status  of  In-place  Technology 

Current  treatment  practices  in  the 
pharmaceutical  industry  include  both  in- 
plant  and  end-of-pipe  pollution  control 
technologies.  Approximately  72%  of 
direct  discharges  have  some  type  of  end- 
of-pipe  treatment  system  m-place. 
Another  1/%  of  direct  dischargers  utilize 
in-plant  technology  while  lOs:  of  direct 
dischargers  have  both  end-of-pipe  and 
in-plant  control  technologies  in-piace. 
The  majority  of  those  using  end-of- 
pipe  systems  employ  equalization  and 
neutrahzation  followed  directly  by 
biological  treatment.  In  addition,  some 
facilities  use  pnmary  treatment, 
physical-chemical  treatment  and  other 
methods  (e.g.,  polishing  ponds  and 
filtration).  These  systems  and  their 
components  are  described  m  Section  VII 
of  the  proposed  development  document. 

The  majority  of  plants  which  utilize 
in-plant  controls  rely  on  solvent 
recovery.  In  addition,  some  plants  use 
c\'anide  destruction,  chromium 
reduction  and  metals  precipitation, 
steam  stripping  and  other  allied 
treatment  techniques,  Solvent  recovery 
techniques  are  widely  practiced  in  the 
industry  because  of  the  economic  value 
of  reusing  solvents.  Some  plants,  in 
order  to  make  reuse  possible,  try  to  use 
a  small  number  of  different  solvents. 
When  recovered  solvent  mixtures  are 
too  complex  to  be  separated  and  reused. 
they  are  disposed  of  by  incineration, 
landfilling,  deep  well  injection  and 
contract  hauling.  Wastewater  that 
contains  significant  amounts  of  volatile 
organic  solvents  may  be  treated  by 
steam  stripping.  Preliminary  studies 
indicate  that  steam  strippers  in  use  by 
the  industry  may  reduce  to  a 
concentration  level  of  50  ^g/l  such 
commonly  used  solvents  as  benzene. 


53690 


Fedaral  Reggter  /  Vol.  47.  No.  228  /  Friday.  November  26.  1982  /  Proposed  Rules 


l,2.dichloroethane,  chloroform, 
ethylbenzene,  methylene  chloride  and 
toluene  and  achieve  a  55%  reduction  in 
the  concentration  of  phenol.  Cyanide  is 
destroyed  by  using  chemical  oxidation 
(alkaline  chlorination  or  ozonation)  and 
thermal/pressure  techniques.  Cyanide 
destruction  systems  in  the 
phannaceutical  industry  can  achieve  a 
long  term  average  effluent  concentration 
of  200  ftg/1  tQtal  cyanide.  This 
performance  is  confirmed  by  the  results 
of  similar  studies  in  the  metal  finishing 
industry.  Metals  are  treated  by 
chromium  reduction  and  either 
hydroxide  or  sulfide  precipitation  with 
concentration  levels  ranging  from  100  to 
500  ng/1  being  achieved  for  various 
toxic  metals. 

Many  new  pharmaceutical  plants  are 
being  built  with  in-plant  source  controls, 
which  may  reduce  the  need  for 
additional  controls  further  downstream. 
Examples  of  in-plant  source  controls 
include  modification  of  production 
processes,  separation  of  wastes  as  they 
are  produced,  use  of  automatic  pollutant 
detection  equipment  within  the  process, 
chefmical  or  solvent  substitution, 
material  reclamation,  and  water 
reduction  or  recycle.  Pharmaceutical 
manufacturers,  however,  cannot 
practice  substitution  of  solvents  or  use 
of  recovered  chemicals  as  easily  as 
other  chemical  manufacturers.  FDA 
requirements  specify  that  any  recycled 
chemicals  or  solvents  must  meet  the 
same  specifications  as  virgin  chemicals 
or  solvents  to  be  used  in  an  FDA 
approved  drug  (active  ingredient] 
manufacturing  process.  The  substitution 
of  a  different  solvent  or  chemical  in  an 
FDA  approved  manufacturing  process 
may  reopen  the  approval  process  for  the 
drug  involved.  If  contaminants  are 
present  in  the  recycled  solvents,  the 
manufacturer  must  prove  to  FDA  that  no 
deleterious  effects  result  in  the  active 
ingredient  and  final  product. 
Pharmaceutical  manufacturing  plants 
also  are  required  by  FDA  to  track  by  lot 
number  all  chemicals  used  in  each 
process. 

B.  Control  Treatment  Options 

We  considered  the  following  conb-ol 
treatment  options: 

Option  1 — In-plant  cyanide 
destruction. 

Option  2 — Option  1  plus  existing  BPT 
(equalization,  biological  treatment  and 
clarification]. 

Option  3 — The  treatment  achieved  by 
the  well-operated  biological  wastewater 
treatment  facilities  currently  in  use  by 
direct  dischargers  in  the  pharmaceutical 
industry.  The  treatment  performance 
achieved  by  these  facilities  is 
significantly  better  than  that  required  by 


the  existing  BPT  regulation  because  of 
better  operation  and  greater  design 
capacity. 

Option  4 — Option  1  plus  Option  3. 

Option  5 — Option  3  plus  additional 
biological  treatment  (activated  sludge, 
rotating  biological  contactors  (RBCs),  or 
polishing  ponds].  Design  studies  indicate 
that  this  technology  option  would 
achieve  the  lowest  effluent  levels  of 
conventional  pollutants  of  all  options 
considered. 

Option  6 — Option  1  plus  the  treatment 
achieved  by  the  best  of  the  well- 
operated  biological  wastewater 
treatment  facilities  (see  option  3]  use  by 
the  pharmaceutical  industry. 

Option  7 — Option  1  plus  steam 
stripping. 

Option  8 — Option  1  plus  Option  5. 

Detailed  information  on  these 
technologies  is  presented  in  Sections  VII 
and  VIII  of  the  proposed  development 
document. 

VIII.  General  Criteria  and  Selection  of 
Treatment  Options  and  Standards  for 
Limitations 

The  treatment  options  selected  as  the 
basis  of  effluent  limitations  and 
pretreatment  standards  are  based  on  the 
criteria  specified  in  the  Clean  Water 
Act.  Each  of  the  technology  options  is 
discussed  in  more  detail  in  the  proposed 
development  document. 

BPT  Effluent  Limitations 

The  factors  considered  in  defining 
best  practicable  control  technology 
currently  available  (BPT]  include:  (1] 
The  total  cost  of  applying  the  technology 
relative  to  the  effluent  reductions  that 
result,  (2]  the  age  of  equipment  and 
facilities  involved.  (3]  the  processes 
used,  (4]  engineering  aspects  of  the 
control  technology,  (5]  process  changes, 
(6)  non-water  quality  environmental 
impacts  (including  energy  requirements], 
[7]  and  other  factors,  as  the 
.Idministrator  considers  appropriate.  In 
general,  the  BPT  level  represents  the 
average  of  the  best  existing 
performances  of  plants  within  the 
industry  of  various  ages,  sizes, 
processes,  or  other  conunon 
characteristics.  BPT  focuses  on  end-of- 
process  treatment  rather  than  process 
changes  or  intenal  controls,  except 
when  these  technologies  are  common 
industry  practice. 

The  cost/bene.fit  inquiry  for  BPT  is  a 
limited  balancing,  commited  to  EPA's 
discretion,  which  does  not  require  the 
Agency  to  quantify  benefits  in  monetary 
terms.  See  e.g.,  American  Iron  and  Steel 
Institute  v.  EPA.  526  F.2d  1027  (3rd  Cir. 
1975].  In  balancing  costs  against  the 
benefits  of  effluent  reduction  EPA 
considers  the  volume  and  nature  of 


existing  discharges,  the  volume  tmd 
nature  of  discharges  expected  after 
application  of  BPT,  the  general 
environmental  effets  of  the  pollutants, 
and  the  cost  and  economic  impacts  of 
the  required  level  of  pollutant  control. 
The  Act  does  not  require  or  permit 
consideration  of  water  quaUty  problems 
attributable  to  particidar  point  sources, 
or  water  quality  improvements  in 
particular  bodies  of  water.  Therefore, 
EPA  has  not  considered  these  factors. 
See  Weyerhaeuser  Company  v.  Costle, 
590  F.2d  1011  (D.C.  Cir.  1978]. 

In  1976  EPA  promulgated  BPT  for  the 
pharmaceutical  industry  based  on 
biological  treatment.  These  regulations 
are  discussed  in  the  section  dealing  with 
prior  regulations. 

EPA  is  proposing  to  revise  the  existing 
TSS  limitations  currenUy  applicable 
only  to  subcategories  B,  D,  smd  E  and  to 
extend  these  revised  TSS  limitations  to 
the  entire  industry.  The  existing  TSS 
limitations  were  derived  from  a  very 
small  data  base.  SubsequenUy  the 
Agency  obtained  long  term  operating 
data  (1978  and  1979]  on  BOD5,  COD, 
and  TSS  levels  at  21  pharmaceutical 
plants  with  biological  treatment  systems 
in-place.  This  data  clearly  showed  that 
the  52  mg/l  TSS  limit  was  far  too 
shingent  and  inconsistent  relative  to  the 
percent  reduction  BOD5  and  COD  limits 
achieved  by  the  appHcation  of  biological 
treatment  technology.  This  data  base 
also  provided  removal  information  for 
that  portion  of  the  industry  for  which 
TSS  limits  were  not  established  in  1976. 
The  Agency  has  therefore  decided  to 
amend  the  existing  BPT  regulation  by 
replacing  the  current  TSS  monthly 
average  limits  with  TSS  limits  consistent 
with  the  90%  reduction  in  BODS  loadings 
and  the  74%  reduction  in  COD  loadings 
required  by  the  existing  regidation.  The 
new  proposed  TSS  limitation  is  based 
on  the  average  performance  of  those 
direct  dischargers  employing  BPT 
technology  equalization,  biological 
treatinent,  and  clarification.  This  revised 
TSS  limitation  of  217  mg/l  will  apply  to 
all  plants  regardless  of  their  subcategory 
designation  since  the  new  data  indicates 
that  this  limitation  can  be  met  through 
the  application  of  biological  treatment 
by  plants  in  all  the  existing 
subcategories.  The  available  data  did 
not  permit  the  derivation  of  daily 
maximum  TSS  limitations. 
Consequently,  only  a  30-day  maximum 
average  limitation  will  be  proposed  to 
replace  the  existing  limitation. 

In  addition.  EPA  is  proposing  to  revise 
the  current  BPT  limitations  for  B0D5 
and  COD  to  allow  dischargers  the 
option  of  meeting  the  current  limitations 
based  on  a  percent  reduction  calculation 
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or  in  the  alternative,  to  meet  specific 
concentration-based  limitations.  The 
new  BPT  concentration-based  limitation 
for  BOD5  would  be  equal  to  the 
proposed  BCT  limitation  for  BOD5.  The 
new  BPT  concentration  based  limitation 
for  COD  wtnild  be  equal  to  the  proposed 
BAT  limitation  for  COD.  This  revision 
was  necessitated  by  the  agency's 
decision  not  to  change  the  existing 
percent  reductiOTi-based  BPT  limitations 
although  the  new  BCT  and  BAT 
limitations  are  concentration-based. 
This  change  results  in  the  anomaly  at 
some  plants  of  BCT  and  BAT  limitations 
being  less  stringent  than  the  percent 
reduction-based  BPT  limitations.  To 
allow  dischargers  to  select  the  least 
stringent  hmitation,  the  Agency  has 
proposed  to  revise  the  current  BPT 
limitations.  This  decision  is  consistent 
with  the  Agency's  decision  to  propose 
BCT  and  BAT  concentration-based 
limitations  in  order  to  correct  inequities 
to  low  raw  waste  dischargers  resulting 
from  the  current  percent  reduction- 
based  BPT  limitations.  The  Agency  is 
not  changing  the  current  percent 
reduction  BPT  limitations,  it  is  merely 
providing  optional  BPT  limitations.  We 
are  also  proposing  the  addition  of  a 
cyanide  limitation.  The  cyanide 
limitation  is  based  on  the  performance 
of  the  best  existing  in-pknt  cyanide 
destruction  systems  in  use  by  the 
industry  (option  1).  High  concentration 
cyanide  streams  are  effectively  reduced 
using  cyanide  destruction  methods  such 
as  alkaline  chlorination,  ozonation  and 
alkaline  pyrolysis.  These  methods, 
which  are  described  in  Section  VU  of 
the  proposed  development  document, 
are  currently  in  use  within  the  industry 
and  are,  in  many  casess  a  necessary 
pretreatment  step  prior  to  biological 
treatment.  Limitations  based  on  the 
performance  of  the  alkaline  pyrolysis 
procedure  are  being  proposed  for 
inclusion  in  the  existing  BPT  regulation. 

EPA  estimates  that  the  wastewater 
discharge  of  cyanide  by  direct 
dischargers  in  the  pharmaceutical 
industry  will  be  reduced  by  17,000 
pounds  per  year  as  a  result  of  these 
limitations.  The  costs  and  economic 
impacts  of  the  cyanide  limitations  (as 
discussed  in  Sectim  XI  of  this  notice) 
are  estimated  to  be  smell  in  comparison 
to  the  benefit  to  be  achieved.  No  effhient 
reduction  benefits  or  costs  are 
attributable  to  the  revised  TSS 
limitation  because  it  is  less  stringent 
than  the  existing  TSS  regulation  for 
three  plant  subcategories  (B,  D.  and  E] 
and  the  costs  incurred  and  benefits 
achieved  by  newly  regulated  A  and  C 
plants  are  directly  attributable  to 
meeting  the  current  BPT  BOD5  and  COD 


limitations.  Similarly,  no  costs  or 
benefits  are  attributable  to  the 
alternative  concentration-based 
limitations  for  BODS  and  COD,  since 
these  limitations  are  less  stringent  than 
the  existing  percent  reduction-based 
limitatiMis  for  the  sources  to  which  they 
might  apply.  Therefore,  the  Agency 
considers  these  limitations  appropriate 
for  BPT. 

B.  BCT  Effluent  Limitations 

The  1977  amendments  added  Section 
301(b)(2](E)  to  the  Act,  establishmg 
"best  conventional  pollutant  control 
technology"  (BCT)  for  discharges  of 
conventional  pollutants  from  existing 
industrial  point  sources.  Conventional 
pollutants  are  those  defined  in  Section 
304(a)(4)— BOD,  TSS,  fecal  coHform  and 
pH — and  any  additional  pollutants 
defined  by  the  Administrator  as 
conventional.  On  July  30, 1978,  EPA 
designated  oil  and  grease  as  a 
conventional  pollutant  (44  FR  44501). 

BCT  is  not  an  additional  limitation; 
rather  it  replaces  BAT  for  the  control  of 
conventional  pollutants.  BCT  requires 
that  limitations  for  conventional 
pollutants  be  assessed  in  light  of  a  two 
part  "cost-reasonableness"  test. 
American  Paper  Institute  v.  EPA,  660  F. 
2d  954  (4th  Cir.  1981).  The  first  test 
compares  the  cost  for  private  industry  to 
reduce  its  conventional  pollutants  with 
the  costs  to  publicly  owned  treatment 
works  for  similar  levels  of  reduction  in 
their  discharge  of  these  pollutants.  The 
second  test  examines  the  cost- 
effectiveness  of  additional  industrial 
treatment  beyond  BPT.  EPA  must  find 
that  limitations  are  "reasonable"  under 
both  tests  before  establishing  them  as 
BCT.  In  no  case  may  BCT  be  less 
stringent  than  BPT. 

EPA  initially  published  its 
methodology  for  carrying  out  the  BCT 
analysis  on  August  29, 1979  (44  FR 
50732).  In  the  case  mentioned  above,  the 
Courts  of  Appeal  ordered  EPA  to  correct 
data  erTOTS  underlying  EPA's  calculation 
of  the  first  text,  and  to  apply  the  second 
cost  test.  (EPA  had  argued  that  a  second 
cost  test  was  not  required).  The  Agency 
has  JQst  proposed  a  new  BCT  cost  test 
methodology  in  response  to  these 
requirements  by  the  court  (47  FR  49176. 
October  29, 1962).  The  reader  is  referred 
to  that  notice  for  a  detailed  discussion 
of  the  Agency's  proposed  new  BCT 
methodology. 

As  discussed  in  die  preamble  to  the 
BCT  proposal,  a  candidate  BCT  option 
would  pass  the  first  BCT  test  if  the  costs 
in  going  from  BPT  to  BCT  were  less  than 
the  $.42/lb.  (1960  dollars)  a  POTW 
would  incur  in  going  from  secondary 
treatment  to  advanced  secondary 
treatment.  A  candidate  BCT  option 


would  pass  the  sectmd  test  if  the  cost 
per  pound  in  upgradii^  from  BPT  to  BCT 
were  less  than  1.43  times  the  cost  per 
pound  in  upgrading  from  PVe-BPT 
treatment  levels  to  BPT.  If  the  candidate 
BCT  technology  does  not  pass  both 
tests,  BCT  is  established  to  equal  BPT. 
Using  available  data  EPA  applied  the 
first  BCT  cost  test  to  candidate  option  3 
and  the  cost  per  pound  was  $.38  (1980 
dollars).  EPA  then  applied  the  second 
test  to  this  candidate  option  and  the 
result  was  0.81  which  is  less  than  the 
1.43  factor  cited  above.  Therefore, 
candidate  option  3  passed  both  parts  of 
the  BCT  cost  test  and  BCT  limitations 
more  stringent  than  existing  BPT 
limitations  are  appropriate. 

The  test  was  applied  to  all  direct 
dischargers  and  the  results  have  been 
stated  for  this  group  as  a  whole,  since 
the  Agency  is  not  using  subcatpgones 
for  purpose  of  BCT  regulation. 

EPA  is  proposing  limits  achievable  by 
well-operated  biological  treatment 
facilities  currently  in  use  by  direct 
dischargers  m  the  pharmaceutical 
industry  [option  3).  These  facilities 
perform  significantly  better,  with  respect 
to  effluent  B0D5  and  TSS.  than  the 
average  of  the  existing  BPT  treatment 
facilities.  This  superior  treatment  may 
be  achieved  by  increasing  the  capacity 
of  existing  biological  treatment  units 
(equalization  tanks,  activated  sludge 
reactors  and  clanfiers]  or  by  adding 
such  treatment  stages  to  the  existing 
system.  Add-on  activated  sludge 
technology  forms  the  cost  basis  for  BCT. 
We  have  calculated  the  proposed  BCT 
B0D5  limitations  based  on 
concentration,  rather  than  on  percent 
removal  as  in  the  BPT  regulation.  The 
percent  removal  approach  tends  to  favor 
a  few  manufacturers  with  large  waste 
load,  at  the  expense  of  the  many  who 
have  moderate  or  small  waste  loads 
and,  because  of  economies  of  scale,  less 
ability  to  pay  for  treatment.  The 
concentration-based  approach,  which  is 
being  used  for  related  industries,  avoids 
this  problem.  The  data  currently 
available  does  not  indicate  that  this 
change  will  create  technical  problems 
for  high  wasteload  plants  which 
originally  installed  systems  designed  to 
meet  the  percent  reduction  BPT  limits. 
We  appbed  the  additional  costs  which 
might  be  incurred  due  to  the  change  to 
concentration-based  limitations.  We 
found  that  the  proposed  BCT  limitations 
pass  both  cost  tests.  We  also  considered 
the  level  of  treatment  described  under 
option  5  as  the  basis  of  BCT  effluent 
limitations.  However,  option  5  tioea  not 
pass  the  BCT  cost  tests. 

EPA  estimates  that  BCT  limitations 
based  on  option  3  will  reduce  the 
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discharge  of  conventional  pollutants 
(BOD5  and  TSS)  by  direct  dischargers  in 
the  pharmaceutical  industry  by  3,990,000 
pounds  per  year. 

We  also  evaluated  the  costs  and 
economic  impacts  of  these  BCT 
limitations  (a  fuller  discussion  of  them  is 
found  in  Section  XI  of  this  notice)  and 
concluded  that  these  limitations  are 
appropriate. 
C.  BAT  Effluent  Limitations 

In  assessing  best  available  technology 
economically  achievable  (BAT],  EPA 
considers  factors  such  as  the  age  of 
equipment  and  facilities  involved,  the 
process  employed,  process  changes, 
non-water  quaUty  environmental 
impacts  (including  energy  requirements), 
and  the  costs  of  application  of  such 
technology  (Section  304(b)  (2)B).  At  a 
Ttiinimiim.  the  BAT  represents  the  best 
existing  economically  achievable 
technology  of  plants  of  various  ages, 
sizes,  processes,  or  other  shared 
characteristics.  The  Agency  may 
transfer  BAT  from  a  different 
subcategory  or  industrial  category  when 
existing  performance  is  determined  to 
be  uniformly  inadequate.  In  addition, 
BAT  may  include  process  chsinges  or 
internal  controls,  even  when  not 
common  industry  practice. 

The  statutory  assessment  of  BAT 
considers  costs,  but  does  not  require  a 
balancing  of  costs  against  effluent 
reduction  benefits  (see  Weyerhaeuser  v. 
Castle.  11  ERC  2149  (D.C.  Cir.  1978).  In 
developing  the  proposed  BAT.  however, 
EPA  has  given  substantial  weight  to  the 
reasonableness  of  costs.  The  Agency 
has  considered  the  volume  and  nature  of 
discharges  expected  after  application  of 
BAT.  and  the  costs  and  economic 
impacts  of  the  required  pollution  control 
levels. 

Despite  this  consideration  of  costs, 
the  primary  determinant  of  BAT  is 
effluent  reduction  capability  using 
economically  achievable  technology.  As 
a  result  of  the  Clean  Water  Act  of  1977. 
achieving  BAT  has  become  the  principal 
national  means  of  controlling  toxic 
water  pollution. 

For  BAT.  EPA  chose  option  4,  which 
equals  BCT  plus  cyanide  destruction. 
Long  term  performance  data  from  the 
pharmaceutical  industry  indicate  that 
the  BCT  technology  also  controls  COD. 
The  proposed  COD  limitation  represents 
the  best  economically  achievable 
performance  of  plants  of  various  ages, 
sizes,  processes  and  other  shared 
characteristics.  EPA  also  considered 
options  6  and  8  for  the  control  of  COD. 
After  consideration  of  the  statutory 
factors,  particularly  processes 
employed,  the  Agency  concluded  that 
these  options  would  require  a  level  of 


treatment  for  COD  which  is  not 
economically  achievable  for  existing 
direct  dischargers.  The  Agency  is  also 
proposing  BAT  cyanide  limitations 
equivalent  to  BPT  limitations.  The 
available  data  on  cyanide  control  was 
evaluated  in  terms  of  the  cyanide 
generating  processes  and  the 
performance  of  available  treatment 
technology  employed  by  direct 
discharging  pharmaceutical  plants  and 
EPA  concluded  that  more  stringent 
control  of  cyanide  beyond  BPT  would 
not  be  economically  achievable. 
EPA  estimates  that  BAT  COD 
limitations  will  prevent  the  discharge  of 
about  4,460,000  pounds  per  year  of  COD. 
No  reduction  in  the  discharge  of  cyanide 
is  expected  as  a  result  of  the  BAT 
cyanide  limitations.  No  costs  or 
economic  impacts  are  expected  as  a 
result  of  those  hmitations. 

The  Agency  also  considered  possible 
technologies  directed  at  toxics, 
including  metals  precipitation  (with 
chromium  reduction  as  needed)  and 
steam  stripping.  However,  as  explained 
in  the  Development  Document,  EPA 
concluded  that  industry-wide  effluent 
limitations  were  not  required  for  metals 
or  other  toxics  because  they  were  either 
found  only  at  a  few  plants  at  treatable 
levels,  found  only  in  trace  amounts,  or 
were  adequately  treated  by  biological 
systems.  In  addition,  some  further 
reduction  from  current  levels  of  such 
pollutants  as  phenols,  benzene, 
chloroform,  ethyl  benzene,  methylene 
chloride  and  toluene  will  incidentally  be 
achieved  when  BCT  and  BAT 
limitations  are  attained.  For  these 
reasons,  and  because  of  their  costs,  we 
decided  not  to  include  them  as  a  basis 
for  the  BAT  regulation. 

D.  Xew  Source  Performance  Standards 

The  basis  for  new  source  performance 
standards  (NSPS)  under  Section  306  of 
the  Act  is  the  best  available 
demonstrated  technology.  New  plants 
have  the  opportunity  to  design  the  best 
and  most  efficient  pharmaceutical 
manufacturing  processes  and 
wastewater  treatment  technologies; 
Congress,  therefore,  directed  EPA  to 
consider  the  best  demonstrated  process 
changes,  in-plant  controls,  and  end-of- 
pipe  treatment  technologies  that  reduce 
pollution  to  the  maximum  extent 
feasible. 

As  a  result,  limitations  for  new  source 
performance  standards  (NSPS)  should 
represent  the  most  stringent  numerical 
values  attainable  through  demonstrated 
control  technology  for  all  pollutants 
(conventional,  nonconventional.  and 
toxics). 

For  NSPS,  EPA  picked  option  6  for  the 
control  of  BOD5  TSS,  COD  and  cyanide. 


The  proposed  limits  for  BOD5  TSS  and 
COD  are  based  on  the  performance  of 
the  best  of  the  well-operated  biological 
wastewater  treatment  facilities 
currently  in  use  by  the  pharmaceutical 
industry.  This  treatment  is  based  on 
expanded  biological  treatment  systems 
including  activated  sludge  capacity  in 
excess  of  that  considered  in  option  4. 
The  data  indicate  that  this  is  the  best 
available  demonstrated  technology,  as 
required  by  section  306.  We  considered 
option  8  but  concluded  that  this 
treatment  option  is  insufficiently 
demonstrated  among  direct  dischargers 
in  the  industry  to  warrant  its  selection. 
A  separate  treatment  for  solvents  was 
unnecessary  because  this  option 
selected  resulted  in  incidental  removal 
of  solvents  from  wastewater.  The  NSPS 
cyanide  limitation  is  equivalent  to  the 
BPT  and  BAT  limitations  because  the 
evidence  does  not  demonstrate  that 
greater  reduction  of  cyanide  can  be 
achieved  by  new  pharmaceutical 
sources  than  at  existing  sources. 
The  Agency  estimates  that  the 
average  new  source  direct  discharger 
will  reduce  its  discharge  of  BOD5  TSS. 
and  COD  by  30.000, 15.000  and  83,000 
pounds  per  year,  respectively,  beyond 
that  required  by  the  existing  source  BCT 
and  BAT  limitations.  No  incremental 
reduction  of  cyanide  will  be  required  of 
new  source  direct  dischargers.  We  also 
estimate  that  the  average  new  source 
will  incur  annual  costs  38  percent  above 
those  estimated  for  the  average  existing 
source.  (A  fuller  discussion  of  new 
source  costs  and  impacts  is  found  in 
Section  XI  of  this  notice).  EPA  concludes 
that  new  sources  standards  for  direct 
dischargers  based  on  option  6  are 
appropriate  in  view  of  these 
considerations. 

E.  Pretreatment  Standards  for  Existing 
Sources 

Section  307(b)  of  the  Act  requires  EPA 
to  promulgate  pretreatment  standards 
for  existing  sources  (PSES)  which  must 
be  achieved  within  three  years  of 
promulgation  or  such  earlier  date 
specified  by  EPA.  PSES  are  designed  to 
prevent  the  discharge  of  pollutants  that 
pass  through,  interfere  with,  or  are 
otherwise  incompatible  with  the 
operation  of  POTWs.  The  legislative 
history  of  the  1977  Act  indicates  that 
pretreatment  standards  are  to  be 
technology-based,  analogous  to  the  best 
available  technology  for  removal  of 
toxic  pollutants.  The  general 
pretreatment  regulations  (40  CFR  Part 
403)  serve  as  the  framework  for  these 
proposed  pretreatment  regulations  for 
the  pharmaceutical  industry.  EPA  has 
generally  determined  that  there  is  pass 
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through  of  pollutants  if  the  percent  of 
pollutants  removed  by  a  well-operated 
POTW  achieving  secondary  treatment  is 
less  than  the  percent  removal  by  the 
BAT  model  treatment  system.  Using  this 
interpretation  EPA  has  determined  that 
pass  through  of  cyanide  and  volatile 
toxic  organics  (toxic  solvents)  does 
occur  in  the  pharmaceutical  industry. 
EPA  has  selected  in-plant  cyanide 
destruction  (option  1)  as  the  basis  for 
PSES  standards.  Unless  cyanide 
discharges  from  indirect  dischargers  in 
the  pharmaceutical  industry  are 
controlled,  they  may  cause  pass-through 
problems  at  POTWs.  The  selected 
technology  is  the  same  discussed  above 
for  BPT,  BAT  and  NSPS.  This  treatment 
will  result  in  low  effluent  levels  of 
cyanide  being  discharged  to  POTWs  at 
an  annualized  cost  of  $379,000  (1982 
dollars)  with  no  significant  economic 
impacts  (see  Section  XI  for  a  fuller 
discussion  of  costs  and  impacts).  The 
Agency  also  considered  proposing 
pretreatment  standards  for  toxic  volatile 
organics,  because  in  some  instances 
they  pass  through  municipal  treatment 
works.  Steam  stripping  (option  7)  may 
be  an  appropriate  technology  in  this 
regard.  However,  the  available  data  do 
not  enable  us  to  confirm  our  estimate  of 
the  levels  of  total  toxic  volatile  organics 
(TTVO)  which  steam  stripping  can 
achieve  in  this  industry  (1.2  mg/1). 
Therefore,  this  proposal  does  not 
include  a  specific  TTVO  standard 
although  we  are  considering  adopting 
such  a  standard  as  part  of  the  final  rule 
if  we  have  adequate  supporting  data. 
EPA  estimates  that  if  a  1.2  mg/1 
standard  were  achieved,  19.5  million 
pounds  per  year  of  toxic  volatile 
organics  now  discharged  to  POTWs  will 
be  removed  prior  to  introduction  to 
municipal  sewers.  We  specifically  solicit 
data  on  this  issue.  Section  XII  of  this 
preamble  presents  the  results  of  a 
preliminary  economic  impact  analysis  of 
option  7  (cyanide  destruction  plus  steam 
stripping)  based  on  our  current  estimate 
of  steam  stripping  performance. 

The  Agency  estimates  that 
pretreatment  standards  controlling  the 
discharge  of  cyanide  by  indirect 
dischargers  in  the  pharmaceutical 
industry  will  prevent  the  discharge  of 
5900  pounds  per  year  of  cyanide  to 
municipal  treatment  works.  EPA  has 
evaluated  the  costs  and  economic 
impacts  of  these  standards  (a  fuller 
discussion  of  which  is  foimd  in  Section 
XI  of  this  notice)  and  concluded  that 
these  standards  are  appropriate.  The 
compliance  date  for  these  standards 
"proposed  to  be  July,  1984. 


F.  Pretreatment  Standards  for  New 
Sources 

Section  307(c)  of  the  Act  requires  EPA 
to  promulgate  pretreatment  standards 
for  new  sources  (PSNS)  at  the  same  time 
that  it  promulgates  NSPS.  New  indirect 
dischargers,  like  new  direct  dischargers, 
have  the  opportunity  to  incorporate  the 
best  available  demonstrated 
technologies  including  process  changes, 
in-plant  control  measures,  and  end-of- 
pipe  treatment,  and  to  use  plant  site 
selection  to  ensure  adequate  treatment 
system  installation. 

The  Agency  has  selected  option  1  as 
the  basis  for  PSNS  standards.  This 
option  is  also  part  of  the  technologv 
basis  for  the  BPT.  BAT,  PSES  and  NSPS 
limitations  and  standards.  The 
justification  for  this  option  selection  for 
new  source  indirect  discharpers  is 
identical  to  that  used  for  the  inclusion  of 
this  option  as  part  of  the  NSl'S 
technology  base,  namely  that  it  has  not 
been  demonstrated  that  new  sources 
can  achieve  a  more  stringent  control  of 
cyanide  than  existing  sources.  EPA  also 
considered  option  7  for  PSaN'S  but 
concluded  that  it  was  inappropriate  at 
this  time  for  the  reason  stated  in  the 
PSES  subsection.  No  incremental  costs, 
impacts  or  benefits  are  attributable  to 
PSNS  cyanide  standards  since  these 
standards  are  the  same  as  PSES. 

IX.  Regulated  Pollutants 

The  basis  on  which  the  controlled 
pollutants  were  selected  is  detailed  in 
Section  VI  of  the  proposed  development 
document.  Information  also  is  provided 
in  that  section  on  their  general  nature, 
common  industrial  use,  pharmaceutical 
industry  use,  detection  frequency,  and 
concentration  levels. 

A.  BPT 

The  pollutants  that  would  be 
controlled  through  implementation  of 
the  revision  to  the  BPT  regulation  for 
this  category  are  the  conventional 
pollutant  TSS  and  the  toxic  pollutant 
cyanide.  The  TSS  limitations  replace  the 
existing  limitations  and  will  apply  to  all 
plants  covered  in  the  existing  BPT 
regulation  (subcategory  E  only  plants 
included).  The  cyanide  limitations  are 
new  and  will  apply  to  all  plants  covered 
in  the  existing  BPT  regulation  except 
plants  which  are  subcategory  E  only 
plants.  Cyanide  is  to  be  controlled  by 
"maximum  mg/1  for  one  day"  and 
"average  mg/1  for  30  consecutive  days  ' 
effluent  limitations.  TSS  is  to  be 
controlled  by  "average  mg/1  for  30 
consecutive  days"  effluent  limitations. 
(Existing  BPT  limitations  for  B0D5,  COD 
and  pH  are  unchanged.)  B0D5  and  COD 
are  to  be  controlled  by  "average  mg/1 


for  30  consecutive  days"  effluent 
limitations. 

B.BAT 

The  pollutants  that  would  be 
controlled  through  implementation  of 
this  regulation  for  the  pharmaceutical 
industry  are  the  nonconventional 
parameter  COD  and  the  toxic  pollutant 
cyanide. 

Discharges  of  COD  and  cyanide  are 
controlled  by  "maximum  mg/i  for  one 
day"  and  "average  mg/1  for  M 
consecutive  days"  effluent  limitations. 
both  expressed  in  mg/1.  Toxic  metal  and 
organic  pollutants  may  be  regulated  on  a 
case-by-case  basis  if  necessary. 

C.BCT 

The  pollutants  controlled  by  BCT 
regulation  for  this  category  include  the 
conventional  pollutants  BOD5  and  TSS. 
Both  are  to  be  controlled  by  "maximum 
mg/I  for  one  day"  and  "average  mg/1  for 
30  consecutive  days    effluent 
limitations.  The  pollutant  parameter  pH 
is  again  specified  as  a  range  of  6  0  \n9  0. 

D.  XSPS 

This  regulation  will  cover  the 
conventional  pollutants.  B0D5  and  TSS. 
the  nonconventional  parameter  COD. 
and  the  pnonty  pollutant  cyanide.  All 
pollutants  will  be  controlled  by 
"maximum  for  one  day"  and  "average 
mg/1  for  30  consecutive  days"  effluent 
limitations.  The  pollutant  parameter  pH 
is  specified  again  as  a  range  of  6.0  to  9  0. 

E.  PSES  and  PSNS 

The  pollutant  controlled  by  PSES  and 
PSNS  regulations  is  cyanide.  Cyanide  is 
to  be  controlled  by  "average  mg/1  for  30 

consecutive  days"  and  "maximum  mg/1 
for  one  day"  effluent  standards. 

X.  Pollutants  and  Subcategones  Not 
Regulated 

The  Settlement  Agreement  contains 
provisions  authorizing  the  exclusion 
from  regulation,  in  certain  instances,  of 
toxic  pollutants  and  industry 
subcategories.  These  provisions  have 
been  rewTitten  in  a  Revised  Settlement 
Agreement  which  was  approved  by  the 
District  Court  for  the  District  of 
Columbia  on  March  9, 1979. 

A .  Pollutants  Excluded 

Paragraph  8(a)(iu)  of  the  Revised 
Settlement  Agreement  allows  the 
Administrator  to  exclude  from 
regulation  toxic  pollutants  not  detected 
by  Section  304(h)  analytical  methods  or 
other  state-of-the-art  methods.  The  toxic 
pollutants  not  detected  and,  therefore 
excluded  from  regulation  are  listed  in 
Appendices  B  and  D  to  this  notice. 
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Paragraph  8(a)  (iii)  also  allows 
exclusion  of  pollutants  that  are:  (1) 
Detected  in  the  effluent  from  a  small 
number  of  sources  and  uniquely  related 
to  those  sources;  (2)  detected  in  only 
trace  amounts  not  likely  to  cause  toxic 
effects;  or  (3)  sufficiently  controlled  by 
existing  regulations.  Thirty-four  different 
toxic  pollutants  were  found  in  the 
effluent  of  direct  discharger 
pharmaceutical  plants  during  the 
screening  and  verification  program. 
Twenty-five  of  these  pollutants  (toxic 
metals  and  volatile  organics)  were  found 
at  treatable  levels  only  in  a  small 
number  of  instances.  In  the  instances 
where  such  pollutants  were  found  at 
treatable  levels,  these  observations 
were  attributable  to  manufacturing 
activities  that  are  uniquely  related  to  the 
plants  sampled.  Another  eight  toxic 
pollutants  (some  phenols  and 
phthalates)  were  found  at  or  below  the 
treatability  limit  concentrations 
established  for  existing  physical 
chemical  treatment  methods  by  studies 
conducted  on  wastewater  from  several 
industry  categories.  The  33  pollutants 
are  listed  in  Appendix  C  to  this  notice 
along  with  the  particular  reason(s)  for 
excluding  them  from  regulation.  (The 
34th  toxic  pollutant  detected,  cyanide,  is 
being  regulated). 

Paragraph  8(b)(ii)  of  the  Settlement 
Agreement  authorizes  the  Administrator 
to  exclude  from  regulation  under  the 
pretreatment  standards  a  subcategory  or 
category  if  the  toxicity  and  amount  of 
incompatible  pollutants  (taken  together) 
introduced  by  such  point  sources  into 
the  POTW  is  so  insignificant  as  not  to 
justify  developing  a  national 
pretreatment  regulation.  EPA  has 
reviewed  the  s/v  data  from  indirect 
dischargers  and  has  identified  those 
toxic  pollutants  which  qualify  for 
exclusion  from  regulation  under 
pretreatment  standards.  Appendix  D 
lists  those  toxic  pollutants  not  detected 
in  the  effluents  of  indirect  dischargers. 
Appendix  E  lists  those  toxic  pollutants 
that  were  found  only  infrequently  and  at 
low  concentrations.  Therefore.  EPA  is 
excluding  the  Pharmaceutical  Category 
from  regulation  under  pretreatment 
standards  for  the  108  toxic  pollutants 
listed  in  Appendices  D  and  E. 

B.  Subcategories  Excluded 

The  Settlement  Agreement  did  not 
require  EPA  to  regulate  the  entire 
Pharmaceutical  industry.  Subcategory  E. 
Pharmaceutical  Research,  is  not 
mentioned  in  the  Settlement  Agreement 
nor  is  it  listed  under  a  separate  SIC 
code.  Since  pharamaceutical  research 
does  not  involve  production  and 
wastewater  generation  in  appreciable 
quantities  on  a  regular  basis,  EPA 


considers  this  subcategory  outside  the 
province  of  ordinary  industrial 
guidelines  development.  Therefore. 
facilities  which  conduct  pharmaceutical 
research  only  are  specifically  excluded 
from  all  limitations  and  standards  in  this 
regulation  with  the  exception  of  the 
revised  BPT  limitation  on  TSS  and  the 
alternative  BOD5  and  COD 
concentration-based  Hmitations. 
Research  activities  as  conducted  at 
mixed  and  single  subcategory  plants  (A. 
B,  C  and  D  only)  will  be  covered  by  this 
regulation  because  the  wastewaters 
from  these  activities  were  studied  as 
part  of  the  technical  development  of  this 
regulation.  However,  these  activities 
contribute  a  very  small  portion  of 
wastewater  to  the  final  effluent  of  the 
average  production  facility. 

XI.  Costs  and  Economic  Impacts 

A.  Cost  and  Economic  Impact 

In  order  to  estimate  the  economic 
impact  of  today's  proposal,  EPA 
reviewed  its  incremental  effect  on  the 
industry.  This  analysis  is  presented  in 
Economic  Impact  Analysis  of  Proposed 
Effluent  Limitations  and  Standards  for 
the  Pharmaceutical  Industry.  This  report 
details  the  investment  and  annual  costs 
for  the  industry  as  a  whole  and  for 
typical  plants  covered  by  the  proposed 
regulation.  Compliance  costs  are  based 
on  engineering  estimates  of  capital 
requirements  for  the  effluent  control 
systems  described  earlier  in  this 
preamble.  The  report  assesses  the 
impact  of  effluent  control  costs  in  terms 
of  price  changes,  plant  closures, 
employment  effects,  and  balance  of 
trade  effects.  Negligible  hazardous 
waste  disposal  costs  are  expected  from 
the  proposed  regulation. 

EPA  has  identified  464  pharmaceutical 
direct  and  indirect  discharging  facihties 
that  are  covered  by  this  regulation.  An 
estimated  125  of  these  plants  are  zero 
dischargers  and  are  not  ejcpected  to 
incur  costs.  Total  investment  for  the 
remaining  339  plants  for  BPT/BCT/BAT 
and  PSES  is  estimated  to  be  $24.8 
million,  with  annual  costs  of  $9.6 
million,  including  depreciation  and 
interest.  These  costs  are  expressed  in 
1982  dollars  and  are  based  on  the 
determination  that  plants  will  upgrade 
their  existing  treatment  systems  to 
comply  with  BPT/BCT/BAT  or  PSES.  as 
appropriate.  One  possible  plant  closure 
and  two  possible  production  line 
closures  are  projected  as  a  result  of 
compliance  costs  for  this  regulation. 
Possible  employment  effects  are  143 
manufacturing  employees,  or  less  than 
0.2  percent  of  all  pharmaceutical 
manufacturing  employees.  The 
maximum  price  increase  if  all  costs 


were  passed  on  to  consumers  range  is 
less  than  0.17  percent.  Balance  of  trade 
effects  are  insignificant. 

In  order  to  measure  the  potential 
economic  impacts,  a  two-step  analytical 
procedure  was  employed.  First,  the 
analysis  determined  whether  a  plant's 
compliance  costs  exceeded  one  percent 
of  sales.  If  the  costs  did  exceed  one 
percent,  then  the  analysis  considered 
information  on  the  firm's  financial 
position,  its  size,  the  relative  importance 
of  its  pharmaceutical  line  of  business, 
patent  protection,  location  of  plant — 
whether  in  the  U.S.  or  Puerto  Rico — and 
other  relevant  economic  informtion  to 
predict  a  firm's  likely  impact  if  the 
proposed  regulation  was  promulgated.  If 
the  firm  was  in  a  position  to  pass  the 
costs  on  to  the  consumer,  due  to  patent 
protection,  for  example,  then  it  was 
assumed  that  prices  would  increase  and 
the  plant  would  remain  in  operation.  If 
costs  could  not  be  passed  on,  then, 
based  on  the  above  information,  a 
determination  was  made  as  to  whether 
a  plant  might  close,  a  production  line 
might  shut  down,  or  production  might  be 
shifted  from  one  plant  to  another.  For 
the  reasons  discussed  below  and  after 
applying  this  economic  impact 
methodology,  the  Administrator  has 
determined  that  the  costs  of  this 
regulation  are  justified. 

In  addition.  EPA  has  conducted  an 
analysis  of  the  incremental  removal  cost 
per  pound  equivalent  for  each  of  the 
proposed  technology-based  options.  A 
pound  equivalent  is  calculated  by 
miltiplying  the  number  of  pounds  of 
pollutant  discharged  by  a  weighting 
factor  for  that  pollutant.  The  weighting 
factor  is  equal  to  the  water  quality 
criterion  for  a  standard  pollutant 
(copper),  divided  by  the  water  quahty 
criterion  for  the  pollutant  being 
evaluated.  The  use  of  "pound 
equivalent"  gives  relatively  more  weight 
to  removal  of  more  toxic  pollutants. 
Thus  for  a  given  expenditure,  the  cost 
per  pound  equivalent  removed  would  be 
lower  when  a  highly  toxic  pollutant  is 
removed  than  if  a  less  toxic  pollutant  is 
removed.  This  analysis  is  included  in 
the  record  of  this  rulemaking  in  a  work 
entitled  "Cost  Effectiveness  Analysis  of 
Proposed  Effluent  Standards  and 
Limitations  for  Pharmaceuticals".  EPA 
invites  comments  on  the  methodology 
used  in  this  analysis. 

1.  BPT.  BPT  regulations  are  proposed 
for  cyanide  ahd  TSS  control.  An 
.  estimated  thirteen  out  of  sixty  direct 
discharging  plants  use  cyanide  in  their 
manufacturing  processes.  Six  of  the 
thirteen  plants  reported  concentrations 
below  the  cyanide  limitation  and. 
therefore,  will  incur  no  costs  from  the 
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proposed  BPT  regulation.  A  seventh 
plant  is  very  complex  and  any  attempt 
to  estimate  costs  for  cyanide  treatment 
was  not  considered  feasible  in  view  of 
the  lack  of  available  data.  Investments 
and  annualized  costs  for  the  remaining 
six  plants  are  estimated  to  be  $2.0 
million  and  $723  thousand,  respectively. 
As  explained  earlier  in  Section  VIII  of 
the  preamble,  no  costs  and  hence  no 
economic  impacts  are  expected  as  a 
result  of  the  BPT  TSS  limitation  or  the 
alternative  concentration-based 
limitations  for  BODS  and  COD.  In 
summary,  there  are  no  significant 
economic  impacts  projected  as  a  rusult 
of  BPT. 

2.  BCT.  The  proposed  BCT  regulation 
would  control  BOD5  and  TSS  at  113  mg/ 
1  and  104  mg/1,  respectively.  Fourteen  of 
the  60  direct  discharging  plants  will 
incur  investment  and  annualized  costs 
of  $21.8  and  $8.5  million,  respectively. 
Three  of  the  fourteen  plants  incurring 
comphance  costs  may  significantly  alter 
their  production  as  a  result  of  this 
regulation.  One  plant  employing  45 
people  may  close.  Another  plant 
employing  25  people  may  either  close  or 
shift  its  pharmaceutical  production  to 
another  facility.  A  third  plant  employing 
73  people  may  discontinue  its 
pharmaceutical  production  line  but  keep 
the  plant  open  for  other  production 
operations.  Pharmaceutical  employment 
at  these  three  facilities  totals  143  people, 
or  less  than  0.2  percent  of  all 
pharmaceutical  manufacturing 
employment. 

3.  BAT.  No  incremental  costs  are 
expected  to  incur  from  the  BAT 
limitations  because  the  technology 
controls  that  are  the  basis  for  the  BPT/ 
BCT  limitations  also  serve  as  a  basis  for 
the  BAT  limitations. 

4.  PSES.  Two  options  were  considered 
for  PSES:  Cyanide  destruction  and 
cyanide  destruction  plus  the  removal  of 
total  toxic  volatile  organics.  The 
proposed  standard  is  for  the  control  of 
cyanide  only.  An  estimated  three  out  of 
279  plants  will  incur  total  capital  and 
annualized  costs  of  $1.0  million  and  $379 
thousand  respectively.  No  significant 
impacts  are  expected  from  the  proposed 
PSES  cyanide  regulation. 

A  standard  requiring  cyanide 
destruction  plus  the  removal  of  total 
toxic  volatile  organics  was  also 
considered.  Assuming  the  installation  of 
steam  stripping  to  achieve  a  TTVO  long 
term  average  concentration  of  1.2  mg/1, 
capital  and  annualized  costs  for  this 
option  totaled  $4.5  miUion  and  $5.8 
million,  respectively.  Approximately  47 
plants  would  incur  costs.  No  plants  are 
expected  to  close  as  a  result  of  this 
option  but  one  plant  may  curtail  its 


pharmaceutical  production  at  a  large 
multi-product  facility. 

5.  NSPS  andPSNS.  New  source 
limitations  controlling  BOD5,  TSS,  and 
COD  for  direct  dischargers  (NSPS)  are 
more  stringent  than  the  limitations  for 
existing  sources.  Capital  and  annualized 
costs  for  a  model  new  facility  are 
estimated  to  be  less  than  $2.2  million 
and  $0.9  million,  respectively.  The 
capital  costs  are  projected  to  add  less 
than  two  percent  to  the  capital  costs  of 
building  a  new  facility.  Therefore,  the 
new  source  limitations  are  not  expected 
to  discourage  entry  or  result  in  any 
significant  differential  economic  impact 
to  new  plants.  In  addition,  existing 
sources  making  major  modifications  to 
their  plants  are  not  expected  to  incur 
costs  greater  than  new  source  costs;  as  a 
result,  the  Agency  believes  the  NSPS 
costs  are  not  significant  enough  to  deter 
investment  in  either  major  modifications 
to  existing  plants  or  investments  in  new 
plants. 

Regulations  for  new  sources  for 
indirect  dischargers  (PSNS)  are  the  same 
as  those  for  existing  sources.  Therefore, 
no  incremental  impacts  are  expected 
from  implementation  of  the  proposed 
PSNS. 

B.  Executive  Order  12291 

Executive  Order  12291  requires  EPA 
and  other  agencies  to  pjrform  regulatory 
impact  analyses  of  major  regulations. 
Major  rules  impose  an  annual  cost  to  the 
economy  of  $100  million  or  more  or  meet 
other  economic  impact  criteria.  The 
proposed  regulation  for  pharmaceuticals 
is  not  a  major  rule  because  its 
annualized  costs  of  $9.6  million  are  less 
than  $100  million  and  if  meets  none  of 
the  other  criteria  specified  in  paragraph 
(b)  of  the  Executive  Order.  This 
proposed  rulemaking  satisfies  the 
requirement  of  the  Executive  Order  for  a 
non-major  rule. 

C.  Regulatory  Flexibility  Analysis 

Public  Law  96-354  requires  EPA  to 
prepare  an  Initial  Regulatory  Flexibility 
Analysis  for  all  proposed  regulations 
that  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
analysis  may  be  conducted  in 
conjunction  with  or  as  part  of  other 
Agency  analyses. 

The  economic  impact  analyses  for  this 
industry  identified  only  three  firms  as 
potentially  experiencing  significant 
economic  impacts  as  a  result  of  the 
proposed  regulation.  One  of  the  firms 
employs  70  people,  while  the  other  two 
have  employment  in  excess  of  2,000.  No 
significant  economic  impacts  were 
projected  for  the  remaining  240  firms  in 
the  data  base. 


Since  only  one  of  the  firms  in  the  data 
base  projected  to  experience  significant 
economic  impact  is  a  small  firm,  there  is 
no  disproportionate  burden  on  small 
businesses;  therefore,  a  formal 
Regulatory  Flexibility  Analysis  is  not 
required. 

XII.  Non-Water  Quality  Aspects  of 
Pollution  Control 

The  elimination  or  reduction  of  one 
form  of  pollution  may  aggravate  other 
environmental  problems.  Therefore. 
Sections  304(b)  and  306  of  the  Act 
require  EPA  to  consider  the  non-water 
quality  environmental  impacts 
(including  energy  requirements)  of 
certain  regulations.  In  comphance  with 
these  provisions,  EPA  has  considered 
the  effect  of  these  regulations  on  air 
pollution,  solid  waste  generation,  and 
energy  consumption.  This  proposal  was 
reviewed  by  EPA  personnel  responsible 
for  non-water  quality  environmental 
programs.  While  it  is  difficult  to  balance 
pollution  problems  against  each  other 
and  against  energy  use.  EPA  believes 
the  proposed  regulations  best  serve 
often  competing  national  goals 

The  non-water  qualit\  environmental 
impacts  associated  with  the  proposed 
regulations  are: 

A.  Solid  Waste 

Sludges  will  be  generated  both  by  the 

in-planl  and  end-o'-pipe  treatment 
technologies.  Sludge  production  rates  for 
model  plants,  in  pounds  per  day  of  dry 
solids,  are  shown  for  edch  treatment 
process  in  Section  VIII  the  proposed 
development  document.  The  amount  of 
sludge  produced  by  pharmaceutical 
plants  will  var>'  markedly  from  site  to 
site,  However,  the  production  quantities 
presented  in  the  proposed  development 
document  are  conservative  estimates 
and  are  expected  to  be  equal  to  or 
higher  than  the  actual  amounts 
experienced  by  any  given  production 
Site.  In  addition,  not  all  pharmaceutical 
plants  will  generate  each  of  the 
pollutants  associated  with  all  treatment 
technologies. 

EPA  estimates  that  about  426,000 
pounds  per  year  of  additional  sludge 
will  be  generated  by  the  BCT  and  BAT 
limitations,  and  increase  of  about  2% 
over  that  currently  produced  under  BPT, 
New  source  direct  dischargers  are 
expected  to  generate  on  average  of  18 
percent  more  sludge  than  existing 
sources  as  a  result  of  NSPS  standards. 
No  sludge  will  be  generated  as  a  result 
of  the  Pretreatment  Standards.  The 
sludge  generated  as  a  result  of  the 
existing  BPT  limitations  as  well  as  that 
to  be  generated  as  a  result  of  these 
regulations  is  not  hazardous  and 
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therefore  not  mbject  to  RCaRA  regulated 

B.  Air  Pollution  \ 

Steam  strippers,  if  properly  de«i^ied 
and  op^Bted,  wiU  condense  voktik 
solvents  rather  emit  them  to  the 
atmosphere.  Therefore,  if  PSES  and 
PSNS  are  adopted  for  sdvents.  no 
significant  air  pollution  effects  are 
expected  from  tbe  regulatioa.  Moreover, 
due  to  the  value  of  the  compotmds  being 
removed,  it  *wH  geaeraily  be  cosi 
effective  to  recoadense  and  recover 
these  ^r>mp^inAi  rather  than  emit  them 
to  the  atmoaphere  even  where  ooly 
biological  treatment  ia  used.  Some 
voiatilization  of  organLca  from 
wastewater  treatmeot  aeration  basioa 
may  give  rise  to  local  air  poUatiou.  but 
this  ia  not  expected  to  be  wgnifinant 

C.  Energy  Requirements 

EPA  estimates  that  the  achievement 
of  propoeed  BPT.  BAT.  BCT.  PSES.  and 
PSNS  will  together  increase  electrical 
energy  consumption  by  approximately  2 
to  4  percent  of  present  facHity  use  of  all 
plants. 
XIIL  Beit  ManagvniMft  Pradices 


Section  304(ej  of  the  Clean  Water  Act 
authorizes  the  Administrator  to 
prescribe  what  have  been  termed  "best 
management  practices"  (BMPs) 
described  under  AUTHORITY  AND 
BACKGROUND.  EPA  may  develop 
BMPs  which  are:  (1)  Generic  in  nature 
and  applicable  to  all  mdustrial  sites:  (2) 
specific  in  nature  and  applicable  to  a 
specified  iudnstrial  categorsr,  and  (3) 
useful  to  permit  authorities  in 
estabKshing  BMPs  reqaired  by  unique 
circnmstances  at  a  given  plant.  The 
existing  BPT  regnlatioa  requires  that 
separable  mjrceHa  and  solvents  not  be 
included  in  the  ravr  waste  load 
calculations  for  BOD5  and  COD,  that  is. 
must  be  removed  prior  to  treatment. 
This  rulemaking  wiD  not  change  the 
requirement  for  this  practice,  hi 
addition,  extsiting  regulations  of  the 
Food  and  Drug  Administration  as  well 
as  competition  within  the  industry 
require  that  pannaceutical  plants  be 
carefoUy  operated.  Therefore,  the 
Agency  does  not  intemd  to  develop 
additional  BMPs  for  the  Pharmaceutical 
Industry  at  this  time. 

XrV.  Upset  ood  Bypaaa  Proviaioiu 

A  recarring  issue  of  coDcem  has  been 
whetker  industry  gaidelines  shovld 
inciwie  provisioDs  autiKirizing 
nonconfpliance  with  effluent  hnitations 
during  periods  of  "upset"  or  "bypass." 
An  ■peet,  tometinet  called  an 
"excursion."  is  ■ninte»tionri 
noncomplianoe  ocoaniag  for  reasons 


beyond  the  reasonable  control  of  the 

permittee.  An  upset  provisiaa  is 
necessary^  it  has  been  argued,  because 
such  upsets  will  inevitably  occur  doe  to 
physical  hnritations  even  in  property 
operated  cxxitrol  eqmpHaenL  Because 
technoiogy-based  hiaitations  are  to 
require  only  what  techDology  can 
achieve,  it  is  claimed  that  liability  for 
such  situations  is  improper.  When 
confronted  with  this  iasue.  coarts  have 
divided  on  the  question  of  whether  an 
explicit  upset  or  excursion  exemption  is 
necessary  or  whether  upset  or  excursion 
incidents  may  be  handled  through  EPA's 
exercise  of  enforcement  discreation. 
Compare  Marathon  Oil  Company  v. 
EPA,  564  F.2d  12S5  (9th  Cir.  1977)  with 
Weyerhaeuser  v.  Cottle,  supra,  and 
Corn  Refiners  Association,  st  al  v. 
Castle  ¥2d  [8th  Cir.  1979).  See  American 
Petroleum  Insitule  v.  EPA.  540  F^  1Q23 
(lOlh  Cir.  1976);  CPC  Intemaiional  Inc. 
v.  Train.  540  F.2d  973  (4th  Cir.  1976). 
While  an  upset  is  an  unintentional 
episode  during  which  effluent  limits  are 
exceedfid,  a  bypass  is  an  act  of 
intentional  noncompliance  during  which 
wastewater  treatment  facilities  are 
circumvented  in  emergency  situations. 
Bypass  provisions  have,  in  the  past, 
been  included  in  NPDES  permits. 

EPA  has  determined  that  both  upset 
and  bypass  provisions  should  be 
included  in  NPDES  permits,  and  has 
promulgated  NPDES  regulations  which 
include  upset  and  bypass  permit 
provisions.  [See  44  FR  32854  (June  7. 
1979]].  The  upset  provision  estabHshes 
an  upset  as  an  affirmative  defense  to 
prosecution  for  violation  of  technology- 
based  effluent  limitations.  The  bypass 
provision  authorizes  bypassing  to 
prevent  loss  of  life,  personal  injury,  or 
severe  property  damage.  The  upset  and 
bypass  provisions  which  are 
incorporated  into  NPDES  permits  will 
apply  to  permitted  pharmaceutical 
plants. 

XV.  Variances  and  Modifications 

Upon  promulgation  of  these 
regulatitms.  the  numerical  effluent 
limitations  for  the  ap^jropriate 
subcategory  must  be  applied  in  aH 
Federal  and  state  NPC^S  permits  issued 
to  pharmaceutical  industry  direct 
dischargers.  In  addition,  on 
promulgation,  the  pretreatment 
limitations  are  directly  applicable  to 
indirect  dischargers. 

For  the  BPT  and  BCT  effluent 
limitations,  the  only  exception  to  the 
binding  Un^tations  is  EPA's 
"fundaaientQlly  different  factore" 
variance.  [See  E.  I.  duPont  de  Neetours 
and  CO.  v.  Train.  430  U.S.  112  (1977); 
Weyerhaeuser  Co.  v.  Costle,  gupra]. 
This  variance  recognizes  factors 


concerning  a  particalar  discharger 
whidi  are  hmidHaeatally  different  from 
the  iadan  conaidered  in  this 
rulemaking.  Ahhoagh  this  variance 
clanae  was  set  forth  m  EPA's  1973-1976 
regnlatkins  for  spec£c  indostries,  it  now 
will  be  indadBd  in  the  general  NPDES 
regoiatians  and  not  in  the  specific 
pharmaoeatical  industry  regulations. 
[See  44  FH  32K4.  329S0  (June  7. 1979)  for 
the  text  and  explanatioa  of  the 
"fundanentally  (hffereot  factors" 
variance.)  hi  accordance  with  this 
policy,  we  intend  to  delete  from  the 
revised  BPT  regulation  for  the 
pharmaceutical  category  the  canaA 
language  on  "fundamentally  different 
factor"  variances. 

The  BAT  boutations  in  these 
regulations  also  are  subject  to  EPA's 
"fundamentally  different  factors" 
variance,  in  addition,  BAT  limitations 
for  nonconventioaal  pollutants  are 
subject  to  modfications  under  Section 
301(c)  and  301(g)  of  the  Ac*.  Under 
Section  301(1)  of  the  Act  these  statutory 
modifications  are  not  apphcable  to 
"toxic"  pollutants. 

The  eoonooiic  modification  section 
(301(c))  gives  the  Adnunistrator 
authority  to  modify  BAT  requirements 
for  nonconventional  pollutants  (Sections 
301(1)  precludes  the  Administrator  from 
modifying  BAT  requirements  for  any 
pollutants  which  are  on  the  toxic 
pollutant  list  under  section  307(a)(1)  of 
the  Act)  for  dischargers  who  file  a 
permit  application  after  July  1, 1977, 
upon  a  showing  that  such  modified 
requirements  will  (1)  represrait  the 
maximum  u»e  of  technology  within  the 
economic  capabihty  of  the  owner  or 
operator  and  (2)  result  in  reasonable 
further  progress  toward  the  elimination 
of  the  discharge  of  pollutants.  The 
eiivifomneDtal  modification  section 
(301(g)  allows  the  achninistrator,  with 
the  ooncurrence  of  the  State,  to  modify 
BAT  limitations  far  nonconventional 
pollutants  from  any  point  source  upon  a 
showing  by  the  owner  or  operator  of 
such  point  sonxx  satisfactory  to  the 
AdnniBStrator  thet: 

(a)  Swoh  modified  requirements  will 
result  at  a  minimum  in  compHance  with 
BPT  limitations  or  any  more  stringent 
limitations  necessary  to  meet  water 
quality  standards; 

(b)  Such  modified  requirements  will 
not  result  in  any  additional 
reqmreaientB  on  any  other  point  or 
nonpoint  sowoe;  and 

(c)  Such  modifkation  wiU  not  interfere 
with  the  attaument  or  maintenance  of 
that  water  qnaiity  whidi  shall  assure 
protection  oif  pubfic  water  suppSes,  and 
the  protection  and  propagation  of  a 
balanced  population  of  sheBftsh,  ftsh, 
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and  wildlife,  and  allow  recreational 
activities,  in  and  on  the  water  and  such 
modification  will  not  result  in  the 
discharge  of  pollutants  in  quantities 
which  may  reasonably  be  anticipated  to 
pose  an  unacceptable  risk  to  human 
health  or  the  environment  because  of 
bioaccumulation.  persistency  in  the 
environment,  acute  toxicity,  chronic 
toxicity  (including  carcinogenicity, 
mutagenicity  or  teratogenicity),  or 
synergistic  propensities. 

Section  301(j)(l)(B)  of  the  Act  requires 
that  application  for  modifications  under 
section  301  (c]  or  (g)  must  be  filed  within 
270  days  after  the  promulgation  of  an 
applicable  effluent  guideline.  Initial 
applications  must  be  filed  with  the 
Regional  Administrator  and,  in  those 
States  that  praticipate  in  the  NPDES 
program,  a  copy  must  be  sent  to  the 
Director  of  the  State  program.  Initial 
applications  to  comply  with  301(j}  must 
include  the  name  of  the  permittee,  the 
permit  and  outfall  number,  the 
applicable  effluent  gudeline.  and 
wehther  the  permittee  is  applying  for  the 
301(c)  or  301(g)  modification  or  both. 
Applicants  interested  in  applying  for 
both  must  do  so  in  their  initial 
application.  For  further  details,  see  43 
FR  40859,  September  13, 1978. 

The  nonconventional  pollutant  limited 
under  BAT  in  this  regulation  is  chemical 
oxygen  demand  (COD).  No  regulations 
estabhshing  criteria  for  301(c)  and  301(g) 
determinations  have  been  proposed  or 
promulgated,  but  the  Agency  recently 
announced  in  the  April  12,  1982 
Regulatory  Agenda  plans  to  propose 
such  regulations  by  December,  1982  (47 
FR  15702).  All  dischargers  who  file  an 
intital  application  within  270  days  will 
be  sent  a  copy  of  the  substantive 
requirements  for  301(c)  and  301(g) 
determinations  once  they  are 
promulgated.  Modification 
determinations  will  be  conidered  at  the 
time  the  NPDES  permit  is  being 
reissued.  Pretreatment  standards  for 
existing  sources  are  subject  to  the 
"fundamentally  different  factors" 
variance  and  credits  for  pollutants 
removed  by  POTW.  (See  40  CFR  403.7, 
403.13;  43  FR  27736  (June  26, 1978)). 

Pretreatment  standards  for  existing 
sources  are  subject  to  the 
"fundamentally  different  factors" 
varince  and  credits  for  pollutants 
removed  by  POTWs.  [See  40  CFR  403.7, 
403.13:  46  FR  9404  (January  28, 1981)]. 
Pretreatment  standards  for  new  sources 
are  subject  only  to  the  credits  provision 
in  40  CFR  403.7 

New  source  performance  standards 
are  not  subject  to  EPA's  "fundamentally 
different  factors"  variance  or  any 
statutory  or  regulatory  modifications. 
(See  duPont  v.  Train,  supra.) 


XVI.  Relationship  to  NfPDES  Permits 

The  BAT,  BPT.  BCT.  and  NSPS 
limitations  in  this  regulation  will  be 
appUed  to  individual  direct  discharging 
pharmaceutical  plants  through  NPDES 
permits  issued  by  EPA  or  approved  state 
agencies  under  Section  402  of  the  Act. 
The  preceding  section  of  this  peamble 
discussed  the  binding  effect  of  these 
regulations  on  NPDES  permits,  except 
that  variances  and  modifications  are 
expressly  authorized.  This  section 
describes  several  other  aspects  of  the 
relationship  between  these  regulations 
and  NPDES  permits. 

One  subject  that  has  received 
different  judicial  rulings  is  the  scope  of 
NPDES  permit  proceeding  when  effluent 
limitations  and  standards  do  not  exist. 
Under  current  EPA  regulations,  states 
and  EPA  regions  that  issue  NTDES 
permits  before  regulations  are 
promulgated  must  do  so  on  a  case-by- 
case  basis.  This  regulation  provides  a 
technical  and  legal  base  for  new 
permits. 

Another  issue  is  how  the  regulations 
effects  the  authority  of  those  that  issue 
NPDES  permits.  EPA  has  developed  the 
limitations  and  standards  in  this 
regulation  to  cover  the  typical  facility 
for  this  point  source  category.  In  specific 
cases,  the  NPDES  permitting  authority 
may  have  to  establish  permit  limits  on 
toxic  pollutants  that  are  not  covered  by 
this  regulation.  This  regulation  does  not 
restrict  the  power  of  any  permit-issuing 
authority  to  comply  with  law  or  any 
EPA  regulation  guideline,  or  policy  For 
example,  if  this  regulation  does  not 
control  a  particular  pollutant,  the  permit 
issuer  may  still  limit  the  pollutant  on  a 
case-by-case  basis,  when  such  action 
conforms  with  the  purposes  of  the  Act. 
In  addition,  if  state  water  quality 
standards  or  other  provisions  of  Stale  or 
Federal  law  require  limits  on  pollutants 
not  coverd  by  this  regulation  (or  require 
more  stringent  limits  on  covered 
pollutants),  the  permit  issuing  authority 
must  apply  those  limitations. 

One  additional  topic  that  warrants 
discussion  is  the  operation  of  EPA's 
NPDES  enforcement  program,  many 
aspects  of  which  have  been  considered 
in  developing  these  regulations.  The 
Agency  wishes  to  emphasize  that, 
although  the  Clean  Water  Act  is  a  strict 
liability  statute,  the  initiation  of 
enforcement  proceedings  by  EPA  is 
discretionary.  EPA  has  exercised  and 
intends  to  exercise  discretion  in  a 
manner  that  recognizes  and  promotes 
good  faith  compliance  efforts. 


XVn.  Small  Business  Administration 
Financial  Assistance 

The  Agency  encourages  small 
pharmaceutical  manufacturers  to  use 
Small  Business  Administration  (SBA) 
financing  as  needed  for  pollution  control 
equipment.  The  three  basic  programs 
are:  (1)  The  Guaranteed  Pollution 
Control  Bond  Program,  (2)  the  section 
503  Program,  and  (3)  the  Regular 
Guarantee  Program.  All  the  SBA  loan 
programs  are  open  only  to  businesses 
that  have:  (a)  Net  assets  less  than  $6 
million,  and  (b)  an  average  annual  after- 
tax income  of  less  than  $2  million,  and 
(c)  fewer  than  250  employees. 

The  Section  503  Program,  as  amended 
in  July  1980,  allows  long-term  loans  to 
small-  and  medium-sized  businesses 
These  loans  are  made  by  SBA  approved 
local  development  companies.  For  the 
first  time,  these  companies  are 
authorized  to  issue  Government-backed 
debentures  that  are  bought  by  the 
Federal  Financing  Bank,  an  arm  of  the 
U.S.  Treasury.  Through  SBA's  Regular 
Guarantee  Program,  loans  are  made 
available  by  commercial  banks  and  are 
guaranteed  by  the  SBA  This  program 
has  interest  rates  equivalent  to  market 
rates. 

For  additional  information  on  the 
Regular  Guarantee  and  section  503 
Programs  contact  your  district  or  local 
SB,'\  Office.  The  coordinator  at  SBA 
headquarters  is  Ms.  Frances  Desselle 
who  may  be  reached  at  (202)  382-5373. 

For  fiirther  information  and  specifics 
on  the  Guaranteed  Pollution  Control 
Bond  Program  contact: 

U.S.  Small  Business  Administration,  Office  of 
Pollution  Control  Financing.  4040  North 
Fairfax  Drive,  Rosslyn.  Virginia  22203.  (703) 
235-2902, 

XVIII.  Summary  of  Public  Participation 

During  July  and  AuKust  of  198().  the 
Agency  circulated  a  draft  technical 
contractor's  report  entitled 
"Contractor's  Ensineenng  Report  for  the 
Development  of  Effluent  Limitations 
Guidelines  and  Standards  for  the 
Pharmaceutical  Manufacturing  Point 
Source  Category"  to  a  number  of 
interested  parties,  including  the 
Pharmaceutical  Manufacturers 
Association  (PMA).  state  water 
pollution  control  agencies,  and  some 
municipal  authorities.  This  document 
did  not  include  recommendations  for 
effiuent  limitations,  new  source 
performance  standards,  or  pretreatment 
standards,  but  rather  presented  a 
technical  basis  for  the  currently 
proposed  regulations.  A  summary  of  the 
comments  received  to  date  and  EPA's 
response  are  presented  here. 
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1.  ComunenL  The  use  of  meens  aad 
medians  for  traditional  and  pdohty 
pollutants,  respectively,  is  not  a 
meaningful  approach  for  svdi  a  drverse 
industry  ■«  phamaceaticais. 

Rempoote:  The  Agency  recognixes  te 
divujrtf  and  conpiexity  cf  the 
pharaaoeatical  iadaatry  and 
appreciate!  the  potential  problem  this 
might  poK  for  the  devekypraent  of 
effluent  regalaticns  asing  BKan  and 
mediaB  Talnes.  However,  despite  this 
diversity  in  manirfBclBing  proceases. 
few  cBfferences  were  found  in  the 
qiaiity  at  plant  efflaeofti  froai  diffierest 
plants  aflo-  biniogiral  freatment  To 
further  ensure  ressoBabk  resahi,  the 
plants  caotiibutiag  to  the  data  i>ase 
have  bees  chosen  to  represent  the  total 
industry  perfonaance.  However,  do 
workable  alternative  short  of  a  separate 
regulation  for  every  plant  has  been 
proposed,  and  even  here  variatioas  in 
plant  operations  from  time  to  time 
would  cause  difficulties.  A  plaiU-by- 
plant  regulation  would  dpffiat  a  major 
purpose  of  whole  industry  regulation, 
that  of  a  pre-stated  limitation  designed 
to  promote  an  equitable  basis  amoog 
competitors  and  long  range  plsaning. 

2.  Comment  The  inclusion  of  nnimaJ 
health  and  therapeutic  feed  products  in 
the  data  base  contradicts  the  statement 
that  animal  feeds  which  include 
pharmacentically-actrve  ingredients 
such  as  vitamins  and  antibiotics  are 
specifically  exchtded  from  the 
pharraacentical  mamrfacturmg  category. 

Response:  The  exdnsitjn  referenced  is 
not  of  the  anianl  beaMi  products  and 
therapeutic  feed  aappieraeiits,  bat  rather 
of  the  feeds  themselres  to  which  soch 
additives  and  supplements  might  be 
added.  Thus,  the  inclusion  oi  data  od 
wastes  from  manofectunng  of  ibe 
pharmaceutically-active  ingredients, 
such  as  that  cited,  is  proper. 

3.  Comment  If,  as  stated,  verification 
data  were  obtained  for  some  of  the 
same  plants  which  were  incladed  in  the 
screening  data,  there  is  a  danger  of 
double-weighting  those  plants  unless 
one  data  set  is  omitted. 

Response:  Verification  data  is  now 
being  substituted  for  and  supersedes 
screening  data  where  available.  An 
exception  is  being  made  in  the  case  of 
one  plant  in  which  there  were 
substantially  different  production  modes 
at  the  time  the  two  sets  of  data  were 
obtained,  leading  to  a  decision  to  retain 
both  and  treat  them  as  separate  data 
inputs. 

4.  Comment:  Priority  pollutants  found 
in  the  wastewater  of  a  multi- 
subcategory  plant  as  the  result  of 
particular  subcategory  operations  may 
be  attributed  also  to  the  other 
subcategory  operations  conducted  by 


that  plant  As  a  resah.  the  use  of  ndti- 
subcategory  pollutant  concentration  and 
loading  data  in  each  of  the 
subcategories  represented  resalts  m 
greater  than  preper  weighting  to  molti- 
subcategory  as  compared  to  single 
sabcategory  plants. 

Response:  There  is  a  problem  in 
interpreting  the  conoentration  and 
loading  data  crossing  over  from 
subcategory  to  subcategory,  since  they 
are  not  fully  distinguished  in  multi- 
subcategory  plants.  This  situation  is 
caused  by  the  difficulty  in  detemiining 
subcategory  contributions  of 
wastewater?  in  the  basic  data  as 
obtained.  As  a  result,  the  basic  data  on 
priority  and  traditional  polhrtants  are 
more  accurately  tnterpreted  when 
subcategory  distmctions  are  eliminated. 
This  is  one  reason  why  the  Agency  has 
decided  to  develop  one  set  of  limits  for 
the  industry  beyond  BPT. 

5.  Comment  The  co-mingling  of  flow 
data  for  direct  and  indirect  dischargers 
is  questionabie.  Indirect  discharges 
(i.e.,  those  plants  discharging  to  POTWb) 
are  much  more  numerous  in  EPA's 
collected  data  than  direct  dischargers 

(i  e..  those  plants  discharging  directly  to 
the  receiving  waters).  Because  the 
indirect  discharging  plants  are  more 
often  smaller  plants  and  because  the 
flows  to  POTWs  are  often  curtailed  to 
reduce  sewer  user  charges,  the  inclusion 
cf  such  flows  in  an  evaluation  to  be 
used  as  a  basis  of  efflucTnt  guidelines 
and  standards  appHcable  to  direct 
dischargers  intFodoces  an  unfair  bias. 
Flow  data  for  mdirect  dischargers 
should  be  analyzed  separately  from  flow 
data  for  direct  dischargers. 

Response:  The  Agency  has  found  that 
it  is  feasible  to  separate  the  flow  data  of 
directs  from  ijadirects  in  the 
development  of  this  regulation.  Cost 
data  has  now  been  developed  on  a 
plant-by-plant  basis  for  each  direct 
discharger  based  on  flow  data  supplied 
to  the  Agency  by  the  individual  plant  in 
the  308  data  gathering  effort. 

6.  Comment  Standards  for  cyanide 
destruction  by  means  of  chlorination  are 
apparently  based  on  performance  of 
such  units  in  the  electroplating  industry. 
This  may  be  seriously  overestinMting 
the  achievable  performance  of  the  same 
technology  in  pharmaceutical  wastes 
which  have  a  high  organic  material 
content.  The  performance  of  alltsline 
pyrolysis  has  been  demonstrated  on  a 
single  process  stream,  sod  it  is 
impossible  to  predict  performance  for 
other  streams.  Cynhde  destruction  has 
not  been  demonstrated  to  achieve  40 
^g/1  level  as  implied  in  the  document 

Response:  The  technical  discussion  in 
the  development  document  relating  to 
the  electroplating  industry  has  been 


modified  to  indicate  that  it  is  intended 
for  ooapanaoa  oaly.  The  propoeed 
cyanide  Units  sm  based  on  long  term 
performance  data  from  the 
phanoaoentica]  iadustoy.  The  screening 
and  verificaliae  tawpling  pro^-ams 
show  th^  these  Usuls  are  attainable. 
However,  becaaae  these  are  end-of-pipe 
concentrations,  they  are  not  necessarily 
concentratioBS  achievable  direcdy  by 
destructitti  systesu  alone.  Since  the 
cyanide  destruction  perfonaance  data  is 
sparse  (from  only  one  plant  for  this 
industry),  tbe  Agency  invites  other 
pharmaceutical  plants  to  submit  long 
term  performance  data  ca  cyuiide 
removal 

XIX.  Solicitation  of  Comments 

EPA  invites  and  encourages  public 
participation  in  this  rulemaking.  The 
Agency  asks  that  any  specific 
deficiencies  in  the  record  of  this 
proposal  be  pointed  out  and  that 
suggested  revisions  or  corrections  be 
supported  by  data. 

EPA  is  particularly  interested  in 
receiving  additional  comments  and 
information  in  cormection  %vith  the 
following: 

(1)  EPA  requests  comments  on  its 
intention  to  collapse  the  subcategory 
scheme.  For  the  purpose  of  regulation 
beyond  BPT,  four  of  the  five  original 
subcategories  are  collapsed  to  give  one 
large  subcategory.  The  fifth  subcategory, 
Pharmaceutical  Research,  has  been 
excluded.  Comments  are  specifically 
invited  on  a  ahemate  subcategory 
scheme  which  separates  fomrulation- 
only  facilities  from  all  other  plants. 

The  Agency  is  concerned  that 
facilities  with  high  raw  waste  loads  may 
have  difficulty  meeting  the  proposed 
effluent  limitations  and  is  considering 
revising  the  subcategorization  scheme 
for  the  industry  to  take  this  into  account. 
Therefore,  the  Agency  is  requesting 
comments  supported  by  data  from  direct 
dischargers  which  generate 
characteristically  high  raw  waste  loads 
of  traditional  pollutants  [plants  that 
employ  A  and  C  subcategory  production 
processes);  we  are  specifically 
interested  in  receiving  information  on 
the  technical  and  economic 
achievability  of  the  proposed 
limitations.  Techcical  data  should 
include  a  confute  description  of  the 
treatment  system  in-place,  long  term 
influent  and  effluent  monitoring  data, 
and  any  process  information  which 
would  be  useful  in  evaluating  tbe 
effectiveness  of  biological  treatment  as 
applied  to  the  waste  loads  from  these 
plants.  The  economic  information 
should  include  annual,  operating  and 
capital  costs  for  the  treatment  in-place 
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as  well  as  cost  estimates  for  any 
modifications  or  additions  to  this  system 
that  may  be  required  to  comply  with  the 
proposed  BCT  and  BAT  limitations. 

(2)  EPA  has  obtained  from  the 
industry  a  substantial  data  base  for  the 
control  and  treatment  technologies 
which  serve  as  the  basis  for  the 
proposed  regulations.  Plants  which  have 
not  submitted  data,  or  which  have 
compiled  more  recent  data  or 
engineering  studies  than  already 
submitted,  are  requested  to  forward 
these  data  to  EPA.  These  data  should 
include  individual  data  points,  not 
averages  or  other  summary  data,  and 
should  also  include  flow,  production, 
and  all  pollutant  parameters  for  which 
analyses  were  run.  PLease  submit  any 
qualifications  to  the  data,  such  as 
descriptions  of  facility  design,  operating 
procedurers,  and  upset  problems  during 
the  period  that  the  data  were  collected. 

(3)  EPA  requests  that  POTWs  which 
receive  wastewaters  from 
pharmaceutical  plants  submit  data 
which  would  document  (a)  interference 
with  collection  system  and  treatment 
plant  operations;  (b)  permit  violations; 
(c)  sludge  disposal  difficulties;  or  (d) 
pass  through  of  volatile  toxic  organics 
such  as  benzene,  toluene  and  methylene 
chloride. 

(4)  EPA  requests  that  long  term  daily 
data  on  the  performance  of  cyanide 
destruction  systems  be  submitted  by 
plants  which  may  be  affected  by 
cyanide  limitations  and  standards. 

(5)  EPA  requests  long  term  daily  data 
on  the  peformance  of  in-plant  steam 
strippers  be  submitted  by  plants 
currently  using  this  technology  to  enable 
us  to  evaluate  the  reliability  of  our 
current  estimate  of  its  capability  to 
attain  long  term  average  levels  of  total 
volatile  organics  of  1.2  mg/1. 

(6)  EPA  requests  comments  and  data 
concerning  percent  reduction 
limitations.  Although  the  existing  BPT 
regulations  were  promulgated  in  the 
form  of  percent  reduction  limitations, 
EPA  is  proposing  concentration 
limitations  in  this  rulemaking.  The 
Agency  specifically  invites  comments  on 
the  following  alternative  regulation 
approaches:  (1)  Percent  reduction 
limitations,  (2)  percent  reduction 
limitations  in  combination  with 
minimum  concentration  limitations,  and 
(3)  sliding  scale  percent  reduction 
limitation  dependent  on  raw  waste 
levels.  All  comments  should  be 
supported  by  data  where  possible  and 
should  indicate  why  a  particular 
approach  is  more  equitable  or 
economically  achievable  than  the 
others. 

(7)  To  determine  the  economic  impact 
of  this  regulation,  the  Agency  has 


calculated  the  cost  of  installing  BPT, 
BCT,  BA,  PSES,  NSPS  and  PSNS  for  the 
464  manufacturing  facilities  for  which 
data  was  available.  The  details  of  the 
estimated  costs  and  closures  resulting  in 
employment  losses  of  an  estimated  143 
people.  The  Agency  invites  comments 
on  these  analyses  and  projections.  We 
particularly  seek  comments  from  small 
or  less  profitable  plants.  Comments 
should  focus  on  the  effects  of  the 
regulation  on:  plant  closures, 
employment  losses,  production  costs, 
the  ability  to  finance  non- 
environmental,  investments,  product 
prices,  profitability,  international 
competitiveness,  and  the  availability  of 
less  costly  technology. 

XX.  OMB  Reveiw 

This  notice  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291.  Any  comments  from  OMB  to  EPA 
and  any  EPA  responses  to  those 
comments  are  available  for  public 
inspection  through  contacting  the  person 
listed  at  the  begining  of  this  notice. 

List  of  Subjects  in  40  CFR  Part  439 

Drugs,  Waste  treatment  and  disposal, 
Water  pollution  control. 

(Sections  301,  304,  306,  30''  and  501  of  the 
Clean  Water  Act  (the  Federal  Water 
Pollution  Control  Act  Amendments  of  1972, 
33  U,S.C.  1251  et.  seq,  as  amended  by  the 
Clean  Water  Act  of  1977,  Pub.  L  95-217),) 

Dated  November  7,  1982. 
Ann  M.  Gorsuch, 
Administrator 

Appendix  A — Abbreviations,  AcronyTns, 
and  Other  Terms  Used  in  this  Notice 

y4c/— The  Clean  Water  Act, 

Agency — The  U.S.  Environmental 
Protection  Agency. 

BAT — The  best  available  technology 
economically  achievable,  applicable  to 
effluent  limitations  to  be  achieved  by 
July  1, 1984,  for  industrial  discharges  to 
surface  waters,  as  defined  by  Section 
304(b)(2)(B)  of  the  Act. 

BCT — The  best  conventional  pollutant 
control  technology,  applicable  to 
discharges  of  conventional  pollutants 
from  existing  industrial  point  sources,  as 
defined  by  Section  304(b)(4)  of  the  Act. 

BMP — Best  management  practices,  as 
defined  by  Section  304(e)  of  the  Act. 

BPT — The  best  practicable  control 
technology  currently  available, 
applicable  to  effluent  limitations  to  be 
achieved  by  July  1, 1977,  for  industrial 
discharges  to  surface  waters,  as  defined 
by  Section  304(b)(1)  of  the  Act. 

Classical  Pollutants — A  general  term 
used  to  refer  to  the  pollutants  of  primary 
concern  before  the  "conventional, 
nonconventional,  and  toxic  pollutant" 


designations  set  forth  in  the  Act  as 
amended. 

Clean  Water  Act — The  Federal  Water 
Pollution  Control  Act  Amendments  of 
1972  (33  U.S.C.  1251  et  seq.),  as  amended 
by  the  Clean  Water  Act  of  1977  (Public 
Law  95-217). 

Conventional  Pollutants — 
Constituents  of  wastewater  as 
determined  by  Section  304(a)(4)  of  the 
Act.  including,  but  not  limited  to, 
pollutants  classified  as  biological 
oxygen  demand,  suspended  solids,  oil 
and  grease,  fecal  coliform,  and  pH, 

Development  Document — 
Development  Document  for  Proposed 
Effluent  Limitations  Guidelines,  New 
Source  Performance  Standards,  and 
Pretreatment  Standards  for  the 
Pharmaceutical  Manufacturing  Point 
Source  Category,  prepared  by  the 
Effluent  Guidelines  Division  of  EPA. 

Direct  Discharger — An  industrial 
discharger  that  introduces  wastewater 
to  a  receiving  body  of  water  or  land. 
with  or  without  treatment  by  the 
discharger. 

Economic  Analysis — Economic 
Impact  Analysis  of  Proposed  Effluent 
Limitations,  New  Source  Performance 
Standards,  and  Pretreatrnpnt  Standards 
for  the  Pharmaceutical  Manufacturing 
Point  Source  Category,  prepared  by  the 
Office  of  Analysis  and  Evaluation  of 
EPA. 

Effluent  Linvtation — A  maximum 
amount  (mass)  per  day  or  per  unit  of 
production  (or  per  other  unit)  of  each 
specific  constituent  of  the  effiuent  that  is 
subject  to  limitation  from  an  existing 
point  source.  Allowed  pollutant 
discharge  may  he  expressed  as  a 
concentration  in  milligrams  per  liter 
(mg/l). 

Federal  Water  Pollution  Control  Act 
Amendments  of  W72— Public  Law  92- 
500.  which  provides  thi'  Ipgal  authority 
for  current  EPA  water  pollution 
abatement  projects,  regulations,  and 
policies.  The  Federal  Water  Pollution 
Control  Act  was  amended  further  in 
1977  in  legislation  referred  to  as  The 
Clean  Water  Act. 

Indicator  Pollutants — A  group  of 
pollutants,  including,  but  not  limited  to. 
BODS,  COD,  and  TSS,  which  can  serve 
as  a  basis  for  limitations  on  toxic 
polutants,  which  in  themselves  are  very 
difficult  to  monitor  and  expensive  to 
analyze. 

Indirect  Discharger — An  indastrial 
discharger  that  introduces  wastewater 
to  a  publicly-owned  collection  system. 

In-plant  Control  Technologies — 
Controls  or  measures  applied  within  the 
manufacturing  process  to  reduce  or 
eliminate  pollutant  and  hydraulic 
loadings  of  raw  wastewater.  Typical  in- 
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plant  control  meeswet  include  cbeiaical 
substitution,  material  reclamation,  water 
reuse,  water  reduction,  and  process 
change!. 

New  Source — ^Industrial  facilities  from 
which  tbere  ia.  or  may  be,  a  discharge  of 
pollutants,  and  whose  construdion  is 
begun  after  the  publication  of  the 
proposed  re^ulatioas. 

Noacon  reatiaoal  PoUutants — 
Parameters  selected  for  use  in 
developing  effluent  liiBitatioQ  guidelines 
and  new  tource  performaDce  standards 
which  have  not  been  previously 
designated  as  either  conventional 
pollutants  or  toxic  poUutants. 

Noa-  Water  Ea  viroameataJ  Quality 
Impact — Deleterious  aspects  of  control 
and  treatment  technologies  applicable  to 
point  source  category  wastes,  including, 
but  not  Ikuted  to,  air  polutioo,  noise, 
radiation,  sludge  and  solid  waste 
generation,  and  energy  usage. 

7VP£l£SLNational  Pollutant  Discharge 
FliminjiHrtn  SyftteiB,  0.  Federal  program 
requiring  iaduatry  and  municipalities  to 
obtain  permits  to  discharge  plant 
effluents  to  the  nation's  water  courses, 
under  Section  402  of  the  Act 

NSPS — New  source  preform  ance 
standards,  applicable  to  industrial 
facilities  whose  constructioa  is  begun 
after  the  publication  of  the  proposed 
regulations,  as  defined  by  Section  306  of 
the  Act. 

Performance  Standards — Performance 
standards  are  apftlicable  to  new 
sources,  as  opposed  to  existing  sources, 
whidi  are  subject  to  effluent  limitations. 

PoJot  Source  Category — A  collection 
of  industrial  sources  with  siDiilar 
function  or  product  established  by 
Section  306(b)(lKA)  of  the  Federal 
Water  Pollution  Control  Act,  as 
amended  for  the  purpose  of  establishing 
Federal  standards  for  the  disposal  of 
wastewater. 

Pollutant  Loading — Total  daily  mass 
dischafge  of  a  particular  pollutant 
expressed  ia  tenns  of  kg/ day. 

/'071V— Publicly  o%vned  treatment 
works,  facikties  that  collect,  treat,  or 
otherwise  dispose  of  wastewaters, 
owned  and  operated  by  a  village,  town, 
county,  authority,  or  other  public  i 
agency.  > 

Pretreatment  Staadard — Industrial 
wastewater  effluent  quality  required  for 
discharge  to  a  publicly-owned  treatment 
works. 

PSES — Pretreatment  standards  for 
existing  sources  of  indirect  discharges, 
under  Section  307tb)  of  the  Act 

PSNS — Pretreatment  standards  for 
new  sources  of  indirect  discharges, 
under  Section  307(b]  and  (c)  ol  the  Act. 
RCRA — Resource  Cocservation  and 
Recovery  Act  (Pub.  L/  94-580)  of  1976, 


Amendments  to  Solid  Waste  Disposal 
Act 

Revised  Settlement  Agreement — A 
rewritten  form  of  the  Settlement 
Agreement  which  described  provisions 
authorizing  the  exclusion  from 
regulation,  in  certain  instances,  of  toxic 
pollutants  and  industry  subcategories. 

Settlement  Agreement — Agreement 
entered  into  by  EPA  with  the  Natural 
Resources  Defense  Council  and  other 
evnironmental  groups  and  approved  by 
the  U.S.  District  Court  for  the  District  of 
Columbia  on  June  7, 1976.  One  of  the 
principal  provisions  of  the  Setdement 
Agreement  was  to  direct  EPA  to 
consider  an  extended  list  of  65  classes 
of  pollutants  in  21  industrial  categories, 
including  miscellaneous  chemicals  of 
which  pharmaceutical  manufacturing  is 
a  part,  in  the  development  of  effluent 
limitations  guidelines  and  new  source 
performance  standards. 

S/C— Standard  Industrial 
Classification,  a  numerical 
categorization  scheme  used  by  the  U.S. 
Department  of  Commerce  to  denote 
segments  of  industry. 

Toxic  Pollutants — All  compounds 
specifically  named  or  referred  to  in  the 
Settlement  Agreement,  as  well  as 
recommended  specific  corapotinds 
representative  of  the  nonspecific  or 
ambiguous  groups  or  compounds  named 
in  the  agreement.  This  list  of  pollotants 
was  developed  based  on  the  use  of 
criteria  such  as  known  occurrence  in 
point  source  effluents,  in  the  aquatic 
environment,  in  fish,  in  drinking  water, 
and  through  evaluations  of 
carcinogenicity,  other  chronic  toxicity, 
bioaccumulation,  and  persistence. 

Appendix  B— Toxic  Pollutants  Not 
Detected  in  the  Treated  Effluents  of 
Direct  Dischargers 

acenaphthene 
benzidine 
1,1-dichloroe  thane 
1,2.4-trichlorobenzene 
hexachlorobenzene 
hexachloroethane 
1, 1.2- trichloroe  thane 
1,1,2,2-tetrachloroe  thane 
chloroe  thane 
bisfchloromethyl)  ether  * 
bis(2-chlocoethyl)  ether 
2-chlaroethyl  vinyl  ether 
Z-chloronapthaiene 
2 ,4 , 6- trichlorophenol 
parachlorometa  cresol 
2-chlorophenol 
1,3-dichiorobeniene 
1 . 4-dichlo  rob  enzene 
3.3'-dichlorobenzidine 
1 , 1 -di  chloroethy  iene 
2,4-dichlorophenol 


No  longer  on  the  b>t  of  priority  polhitanU. 


1,2-dichloropropane 

1 ,3-dichlaropropylene 

2,4-dimtrotoluene 

2,4-dimethyl  phenol 

2,6-dinitrotoiuene 

1 ,2-diphenlhydrazine 

fluoranthene 

4-chlorophenyl  phenyl  ether 

4-bromopbeayl  phenyl  ether 

bis(2-chlQroethoxy)  methane 

methyl  bromide 

bromoform 

dichlorobromome  thane 

dichlorodifluoromethane  * 

chlorodibro  methane 

hexacidorobutadiene 

hexachlorocyclopentadiene 

isophorone 

naphthalene 

nitrobenzene 

2-nitrophenol 

4,6-dinitro-o-cre8ol 

N-nitrosodimethyiamine 

N-nitrosodiphenylamine 

N-nitrosodi-n-propylamine 

pentachlorophenol 

butyl  benzyl  phthalate 

di-n-octyl  phthalate 

dimethyl  phthalate  ' 

benzo(a)anthracene 

benzo(a)pyrene 

3,4-benzofluoranthene 

benzo[k)fluoranthane 

chrysene 

acenaphthylene 

anthracene 

benzo(ghi)perylene 

fluorene 

phenanthrene 

dibenzo(a,h,)anthracene 

ideiu)(l,2,3-C,D)pyrene 

pyrene 

aldrin 

dieldrin 

chlorane 

4,4'-DDT 

4,4'-DDE 

4,4-DDD 

alpha-endosuLfan 

beta-endosulfan 

endosulfan  sulfate 

endrin 

endrin  aldehyde 

heptachlor 

heptachlor  epoxide 

alpha-BHC 

beta-BHC 

gamma-BHC  (lindane] 

delta-BHC 

PCB-1242 

PCB-1254 

PCB-1221 

PCB-1232 

PCB-1248 

PCB-1260 

PCB-1016 

toxaphene 

asbestos  (fibrous] 


acrolein 

benzene 

cartx)n  letract 
l,2Kk:hlofoetl 
1.1.1,-tnchk)ro 

cWofotOfm 

ett>y(ben2ene 
bis(2-chkxoisc 
metnytene  chv 
methyl  chtond 
tnchtofofluofoi 
4-nrtrophenol  . 
2.4Klinitropher 

phenol 

bis(2-ettiythex5 
di-n-butyt  phm 
diettiyf  phthala 
tetrachtofoeth^ 

toHjene 

tnchloroethylei 
vinyl  chkxide.. 

antinx)ny 

arsenic 

cadmium „, 

chromium ..,._, 
copper  .....„__ 

lead __, 

mercury _. 

nicke* ™ 

selenium 

Sliver        

thallium 

zinc 
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beryllium  (total) 
2.3,7,8-tetrachloro- 
dibenzo-p-dioxin  (TCDD) 

APPENDIX  C— Toxic  PoUulants 
Detected  in  Treated  Effluents  of  Direct 
Dischargers:  (1)  From  a  Small  Number  of 
Sources,  (2)  Detected  in  Only  Trace 
Amounts  or  (3)  SufficienUy  Controlled 
by  Existing  Technologies 


Pollutant 

Basis  (or 

exclusion 

acrolein 

benzene _ _ 

cartxwi  letrachlonda 

3 
2 

1 ,2-dichlofoethane . 

2  3 

1.t,l.-tnchlofoethane. .       

2   3 

CWOfOfOfTTl „ „ 

1    2 

etnyltjenzene  _ 

bis(2-chloroisopropyl)  ether 

methylene  chlonde „. 

methyl  chlonde   

2 

1 
1,  2,  3 
1    2    3 

tnchkxofluofomethane* 

4-nrtrophenol 

2.4-dfnrtrophenol 

phenol 

3 
3 

bis(2-ethylhe)(yl)  phthalate „.. 

di-n-butyl  phthalate 

2 
2 

diethyl  phthalate  „         _ 

tetrachlofoethylene -.-.».««_„„„„„..,.„ 

2 
2 

toluene 

tnchloroethylene 

3 

vinyl  chlonde 

2 

antimony  „ 

arsenic 

cadmium „.„„    „.   „„„ ,„„ 

2 

chromium 

copper 

2 

lead 

mercury 

nickel „    

2 
2 

selenium „„ „„..„ „ 

2 

silver _.    

thallium 

2 

zinc 

1   2 

•Tnchlorofluoromethane  has  been  deleted  from  the  hsi  o( 
toxK  pollutants  Isee  46  FR  2264) 


Appendix  D— Toxic  Pollutants  Not 
Detected  in  the  Effluent  of  Indirect 
Dischargers 

acenaphthene 

benzidine 

1,2,4-trichlorobenzene 

hexachlorobenzene 

1,1,2-trichloroethane 

1,1,2,2-tetrachloroethane 

chloroethane 

bis(chloromethyl)  ether* 

bis(2-chloroethyl)  ether 

2-chloroethyl  vinyl  ether 

2-chloronapthaiene 

2,4,6-trichlorophenol 

parachlorometa  cresol 

2-chlorophenol 

1,3-dichlorobenzene 

1,4-dichlorobenzene 

3,3'-dichlorobenzidine 

2,4-dichlorophenol 

1 ,2-dichloropropane 

1,3-dichloropropylene 

2,4-dinitrotoluene 

2,6-dinitrotoluene 

1,2-diphenlhydrazine 

fluoranthene 


*  No  longer  on  the  list  of  priority  pollutants. 


4-chlorophenyl  phenyl  ether 

4-bromophenyl  phenyl  ether 

bis{2-chloroethoxy)  methane 

methyl  bromide 

bromoform 

dichlorobromomethane 

dichlorodifluorome  thane* 

chlorodibromethane 

hexachlorobutadiene 

hexachlorocyclopentadiene 

isophorone 

naphthalene 

nitrobenzene 

4-nitrophenol 

2.4-dinitro  phenol 

4,6-dinitro-o-cresol 

N-nitrosodi-n-propylamine 

pentachlorophenol 

butyl  benzyl  phthalate 

di-n-octyl  phthalate 

dimethyl  phthalate 

benzo(a)anthracene 

benzo{a)pyrene 

3,4-benzotluoranthene 

benzo(k)fluoran  thane 

chrysene 

acenaphthylene 

anthracene 

benzo(ghi)perylene 

phenanthrene 

dibenzo(a.h)anthracene 

ideno(1.2.3-C,D]pyrene 

pyrene 

aldnn 

dieldnn 

chlorane 

4.4-DDT 

4,4-DDE 

4,4-DDD 

alpha-endosulfan 

beta-endosulfan 

endosulfan  sulfate 

endrin 

endrin  aldehyde 

heptachlor 

heptachlor  epoxide 

aipha-BHC 

beta-BHC 

gamma-BHC  (lindane) 

delta-BHC 

PCB-1212 

PCP-1254 

PCB-1221 

PCB-1232 

PCB-1248 

PCB-1260 

PCB-1016 

toxaphene 

asbestos  (fibrous) 

beryllium  (total) 

2,3,7,8-tetrachloro- 

dibenzo-p-dioxin  (TCDD) 


Appendix  E— Toxic  Pollutants  Detected 
Ln  the  Effluent  of  Indirect  Dischargers 
Whose  Toxicity  and  Amount  (Tak.en 
Together)  Is  So  InsigniTicant  as  not  to 
justify  Developing  Pretreatment 
Regulations 

methyl  chloride 

1.2-dischlorobenzene 

2.4-dimethylphenol 

2-nitrophenol 

N-nitrosodiphenylaminc 

phenol 

bi«(2-ethyl  hexyij  phthdiate 

diethyl  phthalate 

floorene 

antimony 

arsenic 

beryllium 

cadmium 

chromium 

copper 

lead 

mercury 

nickel 

selenium 

silver 

thallium 

zinc 

dichlorodifluoromethane* 

trichlorofluornmrthanr* 

Appendix  F— Toxic  Pollulanth  Not 
Excluded  form  Regulation  b> 
Pretreatment  Standards 

cyanide 

acrolein 

acrylonitrile 

benzene 

carbon  tetrachloride 

chlorobcnztne 

1,2-dichloroethane 

1.1,1 -trichloroethane 

l.l-i,jichlort)e!hdne 

chloroform 
1,1-dichloropthylene 
1,2-trans-dichloroethylene 
ethyl  benzene 
methylene  chlonde 
bromoform 
tetrachloropth\  lene 
toluene 
trichloroethylene 

EPA  proposes  to  amend  40  Cre  Pari 
439  to  read  as  follows: 

1,  By  adding  the  following  to  the  table 
of  contents: 

PART  43»— [AMENDED] 


•  No  longer  on  ihe  !isl  of  pnoniy  po!luifln:s. 
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Subpart  F— Best  ConvwiNoral  Tactuiology 
Limitations,  Beat  Availabia  Tachnoiogy 
Umttatioos,  New  Sourca  Pefforroanca 
Stamfartis  and  Pi etiea Intent  Standards  for 
existing  and  New  Sources 

Sec. 

439.60  Applicability;  description  of  the 
pharmaceutical  manufacturing  industry 

439.61  Specialized  definitions. 

439.62  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  coaventional 
pollutant  control  technology  (BCT). 

439.63  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  th«  best  available 
technology  economically  achievuble 
(BAT). 

439.64  Standards  of  performance  for  new 
sources  (NSPS). 

439.65  Pretreatment  standard,s  for  existing 
sources  (PSES). 

439.66  Pretreatment  standards  for  new 
sources  (PSNS). 

2.  By  adding  new  §  439.12(a)  (6)  and 
(7)  to  read  as  follows: 

§  439.12    Effluent  limitations  and 
guidelines  representing  the  degree  of 
effluent  reduction  attainable  by  the 
appUcation  of  the  best  practicable  corrtrol 
technology  currently  availbaie. 

(a)  •  *  * 

(6)  The  maximum  average  of  daily 
TSS  values  for  any  30  consecutive  days 
shall  be217  mg/1. 

7.  The  allowable  effluent  discharge  for 
cyanide  shall  be  a  maximum  for  any  one 
day  of  not  more  than  0JM3  mg/1  and  a 
maximum  average  of  daily  Taltres  for  30 
consecutive  days  of  0.375  mg/1. 

3.  By  revising  §  439.22(a)(6)  and 
adding  a  new  (a)(8)  to  read  as  follows: 

439.22    Effluent  limitations  and  guidsiines 
representing  the  degree  of  afHuent 
reduction  attainable  by  the  application  of 
ttM  best  practicable  control  technology 
currently  available.  . 

(a)  •  *  • 

(6)  The  maximum  average  of  d^ily 
TSS  values  for  any  30  consecutive  days 
shall  be  217  mg/1 

*  •  *  •  e 

(8)  The  allowable  effluent  discharge 
for  cyanide  shall  be  a  maximum  for  any 
one  day  or  0.643  mg/1  and  a  maximum 
average  of  daily  values  for  30 
consecituve  days  of  0.375  mg/l. 

4.  By  adding  a  new  §  439.32(a)  (7)  and 
(8)  to  read  as  follows: 

§  439.SX    Effluent  Hmltatfons  and 
guidelines  representinf  ttw  degree  of 
■fllM— t  reduction  attaioaMa  by  •» 
application  of  the  best  practicable  control 
technology  currently  available. 

(a)  *  *  * 

(7)  The  maximum  average  of  daily 
TSS  values  for  any  30  consecutive  days 
be  217  m^L 


(8)  The  allowable  effluent  discharge 
for  cyanide  shall  be  a  maximum  for  any 
one  day  of  0.643  mg/1  and  a  maximum 
average  of  daily  values  for  30 
consecutive  days  of  0.375  mg/1. 

5.  By  revising  §  439.42(a)(6)  and 
adding  a  new  (a)(8)  to  read  as  follows: 

§  439.42    Effluent  limitations  and 
guidelines  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable  control 
technology  currently  available. 

(a)-   •   • 

(6)  The  maximum  average  of  daily 

TSS  values  for  any  30  consecutive  days 

be  217  mg/1. 

•         *         ♦         *         * 

(8)  The  allowable  effluent  discharge 
for  cyanide  shall  be  a  maximum  for  any 
one  day  or  0.643  mg/1  and  a  maximum 
average  of  daily  values  for  30 
consecutive  days  of  0.375  mg/1. 

6.  By  revising  §  439.52(a)(6)  to  read  as 
follows: 

^  439.52    Effluent  limitations  and 
guidelines  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable  control 
technology  currently  available. 

(a)'    •    • 

(6)  The  ma.\imum  average  of  daily 
TSS  values  for  any  30  consecutive  days 
be  217  mg/1. 


§§  439.12,  439.22.  439.32,  439.42  and  439.52 
(Amended) 

7.  By  removing  the  undesignated 
paragraph  at  the  beginning  of  §§  439.12, 
439.22,  439.32,  439.42,  and  439.52,  and  by 
inserting  before  paragraph  (a)  of  each  of 
those  sections  the  words,  "Except  as 
provided  in  §  125.30-32,  *   *  *" 

8.  By  amending  §§  439, 12(a)(1). 
439.22(a)(2),  439.32(a)(2),  439.42(a)(2), 
and  439.52(a)(2)  by  adding  the  following 
language  at  the  end  of  each  of  these 
paragraphs: 

"or  113  mg/1  daily  average  in  any 
calendar  month,  whichever  is  less 

stringent." 

9.  By  amending  §  §  439.12(a)(2). 
439.22(a)(3),  439.32(a)(3),  439.42(a)(3). 
and  439, 52(a)(3)  by  adding  the  following 
language  at  the  end  of  each  of  these 
paragraphs: 

"or  570  mg/1  daily  average  in  any 
calendar  month,  whichever  is  less 

stringent." 

10.  By  adding  a  new  Subpart  F  as 
follows  to  40  CFK  Part  439  to  read  as 

follows: 


Subpart  F— Best  Conventional 
Technology  Limitations,  Best  Available 
Technology  LimitatiOMS,  New  Source 
Performance  Standards  and 
Pretreatmetit  Standards  for  Existing 
and  New  Socirces 

§  439.60    Applicability:  descriptioa  of  the 
pharmaceuficai  manufacturing  Industry. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  containing 
process  wastes  that  enter  the  waters  of 
the  United  States  and  to  introductions  of 
pollutants  into  publicly  owned  treatment 
works  resulting  from  the  manufacture  of 
pharmaceuticals  by  fermentation, 
extraction,  chemical  synthesis,  mixing/ 
compounding  and  formulation 
operations. 

§  439.61     Specialized  dermitions. 

For  the  purpose  of  this  subpart  except 
as  provided  below,  the  general 
definitions,  abbreviations  and  methods 
of  analysis  set  forth  in  40  CFR  Part  401. 
shall  apply  to  this  subpart. 

§  439.62  Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT): 

(a)  Except  as  provided  in  40  CFR 
125.30-.32.  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reductions  attainable  by  the  application 
of  the  best  conventional  pollutant 
control  technology  (BCT): 


or  pollutant  pfOperTy 

BCT  eHluam  Imxtalions 

PoilutanI 

1    Average  of 
Maximum       <iB\^  v^ues 
fof  any  1             kx  30 
day             ccxisecijtive 
dayt 

IMkgrwm  per  Iter  (rag/1) 

8005 

TSS 

pH     

252 

tsa 
CI 

113 
104 

!  M  I 


'  Within  the  range  ot  6  0  to  9  0  *  all  timet. 

(b)  Dilution  in  order  to  meet  the  above 
effluent  limitations  may  not  be 
practiced. 

§  439.63    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  t>est  ayaltabte 
technology  economlcatty  acliievatHe  (BAT). 

(a)  Except  as  provided  in  40  CFR 
125.30-.32.  any  existing  point  source 
subject  to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economicaliy  achievable  (BAT): 
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BCT  efflueni  limrtations 


Pcituiant  or  poitatani  proper 


MaximurTt 

fof  any  1 

day 


Average  of 
daily  values 

tor  30 
consecutive 

days 


Mtthg'dms  ;>-^  i"ei  ir^g  IS 


COO 

Total  cyanide  . 


1024 
0643 


570 
0.375 


PSES  effluent  limttations 


A^e'aq*  o' 

Pollutant  (y  pollutant  p'openy 

Maxrnium 

oatH  ^ei.jes 

Iw  any  1 

to.  ..C 

day 

cons*--:  _'tw< 

aa,s 

-vantde „ 

Millig-ans  p«.'  ine'  (mg/1) 

'otai 

0.643 

0375 

(b)  Dilution  in  order  to  meet  the  abo\  e 
effluent  limitations  may  not  be 
practiced. 

§439.64     Standards  ot  performance  for 
new  sources  (NSPS). 

(a)  Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  [NSPS]: 

BCT  effluent  limitations 


Po4i;-iani  Of  pollutant  property 


Maximum 

for  any  1 

day 


Ave'age  ol 
daily  values 

for  30 
consecutive 

days 


Milligrams  pef  liter  (mg/l) 

BODS 

126 

853 

195 

0.643 

(') 

51 

COD        

449 

TSS  

72 

Total  Cyanide 

0375 

pH 

(') 

'  Wtttiin  the  range  of  6  0  to  9  0  at  all  times 

Dilution  bin  order  to  meet  the  above 
effluent  limitations,  may  not  be 
practiced. 

§  439.65    Pretreatmenf  standards  for 
existing  sources  (PSES). 

Except  as  pro\  icJed  m  40  (]FR  403,7 
and  403.13,  any  existing  source  suti]ect 
to  this  subpart  that  introduces  pollut.ints 
into  a  publicls  owTicd  treatmcn!  works 
must  comply  with  40  CFR  Part  4t)3  and 
by  July  1,  1984  .ichieve  the  following 
pretreatment  standards  for  existing 
sources  (PSRS|: 


§  439.66     Pretreatment  standards  for  new 
sources  (PSNS). 

Flxcept  as  pro\ided  m  40  CP'R  403.7, 
any  new^  source  subject  to  this  subpart 
that  introduces  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
w  :th  40  CFR  Part  403  and  achieve  the 
following  pretreatment  standa'ds  for 
new  sources  (PSN'Sj: 


PSNS  effluent  limitatioos 


Pollutant  Of  pollutant  property 


Average  ol 
Maximum       daily  values 
for  any  1     |       tor  30 
day         I  consecutive 
I        days 


Milligrams  per  liter  (mg/1) 


Total  cyanide.. 


0643 


0.375 


|FR  n.,<   Hz-'M  1.1(1  Fi!.  ,1  ii-;;4-«2-  B:45  .-iml 
BILUNG  CODE  6S69-50-M 


4  7 


N  0 


2  6 


1982 


Friday 

November  26,  1982 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division  | 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
locahties  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (48  Stat. 
1494,  as  amended.  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  1.1  (including  the  statutes  Hsted  at 
36  FR  306  following  Secretary  of  Labor's 
Order  No.  24-70)  containing  provisions 
for  the  payment  of  wages  which  are 
dependent  upon  determination  by  the 
Secretary  of  Labor  under  the  Davis- 
Bacon  Act;  and  pursuant  to  the 
provisions  of  part  1  of  subtitle  A  of  title 
29  of  Code  of  Federal  Regulations. 
Procedure  for  Predetermination  of  Wage 
Rates  (37  FR  21138)  and  of  Secretary  of 
Labor's  Orders  12-71  and  15-71  (36  FR 
8755,  8756).  The  prevailing  rates  and 
fringe  benefits  determined  in  these 
decisions  shall,  in  accordance  with  the 
provisions  of  the  foregoing  statutes, 
constitute  the  minimum  wages  payable 
on  Federal  and  federally  assisted 
construction  projects  to  laborers  and 
mechanics  of  the  specified  classes 
engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 


determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR,  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modincations  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3. 1931,  as  amended  (46  Stat. 
1494,  as  amended.  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  1.1  (including  the  statutes  listed  at 
36  FR  306  following  Secretary  of  Labor's 
Order  No.  24-70)  containing  provisions 
for  the  payment  of  wages  which  are 
dependent  upon  determination  by  the 
Secretary  of  Labor  under  the  Davis- 
Bacon  Act:  and  pursuant  to  the 
provisions  of  part  1  of  subtitle  A  of  title 
29  of  Code  of  Federal  Regulations, 
F*rocedure  for  Predetermination  of  Wage 
Rates  (37  FR  21138)  and  of  Secretary  of 
Labor's  orders  13-71  and  15-71  (36  FR 
8755,  8756).  The  prevailing  rates  and 
fringe  benefits  determined  in  foregoing 
general  wage  determination  decisions, 
as  hereby  modified,  and/or  superseded 
shall,  in  accordance  with  the  provisions 
of  the  foregomg  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 


specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor.  Employment  Standards 
Administration,  Wage  and  Hour 
Division,  Office  of  Government  Contract 
Wage  Standards,  Division  of 
Government  Contract  Wage 
Determinations,  Washington.  D.C.  20210. 
The  cause  for  not  utilizing  the 
rulemaking  procedures  prescribed  in  5 
U.S.C.  553  has  been  set  forth  in  the 
original  General  Determination 
Decision. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 


California: 

CA82-5112 JuN  4,  1982, 

CA82-5120  Aug.  27,  1982. 

Colofado:  CC82-5103 Feb  12.  1982. 

Louisiana: 

U82-4021 May  7,  1982 

LA82-4050 Oct   15.  1982. 

LA82-4053 ,  Nov   5,  1982. 

Colorado  C082-5127_ Do 

Massachusens: ......... -..- ~ 

MA81-3054 „ Sept.  4.  1981 

New  Jersey: 

NJ81-3053 -. Oct  9.  1981 

NJ81-3063 - - Dec   28.  1981 

Texas: 

TX82-4O01 - Jan  29,  1982 

TX82-4002 _ - Jan  15.  1982 

TX82-4029 June  18.  1982 

TX82-4033 Do 

TX82-4042 „ ™ Aug  20,  1982 

TX82-4046 Oct.  t.  1982 

TX82-4054 Nov  5.  1982 

Utah:  UTB2-5121  Sept.  3,  1982 

Wyoming:  WY82-5106 Mar   12.  1982. 

Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of 
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publication  in  the  Federal  Register  are 

listed  with  each  State.  Supersedeas 
decision  numbers  are  in  parentheses 
following  the  numbers  of  the  decisions 
being  superseded. 


Idaho    ID81    5157  (IDb2 -51281  Oct    9    1981 

Minnesota 

MNB1-2044  (MN82-20&.)1  July  i  7    1981 

MN81-2045  (MN82-20P51      Do. 

MNB1--2048  (WI\;B2-20e51        DO. 

O^ia^fna 

Oi'Sl-'JOSl   (OK82-4063I  July  10    1981 

OK81-4069  (OK82-4062)  Sept    4    1981 

OK81    4072  (OKH2-4061) L'O 

Signed  ,il  VVh.stvnj.Mon,  DC   this  IMtti  c!,i\  of 
.\uv  ember  1982. 
Dorothy  P.  Come. 

Ass.'staiit  Administrator  Wage  and  Hour 
Dn  ision. 

BILLING  CODE  451&-27-M 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  456  | 

[Docfcat  No.  CAS-RM-SO-1231 

Residential  Conservation  Federal 
Standby  Plan 

agency:  Department  of  Energy. 
ACTION:  Notice  of  proposed  rulemaking 
and  public  hearings. 


SUMMARY:  The  Department  of  Energy 
(DOE)  is  proposing  a  regulation  to 
implement  Section  219(a)  of  the  National 
Energy  Conservation  Policy  Act 
(N'ECPA)  as  amended  by  the  Energy 
Security  Act  (ESA)  Section  219  of 
NECPA  directs  DOE  to  promulgate  a 
Federal  Standby  Plan  which  is  to  be 
used  by  covered  regulated  utilities  in 
States  that  do  not  have  approved 
Residential  Conservation  Service  (RCS) 
plans  and  by  covered  regulated  utilities 
in  States  that  have  approved  RCS  plans 
that  are  found  not  to  be  implemented 
adequately. 

The  RCS  Program  requires  natural  gas 
and  electric  utilities  to  perform  energy 
audits  of  their  customers'  homes  upon 
request  and  to  provide  certain  other 
related  services  to  their  residential 
customers.  In  developing  this  proposed 
RCS  Federal  Standby  Plan  (FSP  or  Plan), 
DOE  has  relied  heavily  on  the  recently 
issued  revised  final  regulation  for  the 
RCS  Program  (47  FR  27752,  June  25, 
1982).  However,  this  proposed  FSP  rule 
does  differ  from  the  revised  RCS 
Pro-am  regulation  since  DOE  is 
required  to  assume,  when  necessary,  the 
responsibilities  associated  with  directly 
administering  the  RCS  Program. 

Pursuant  to  Section  219(a)  of  NECPA. 
utilities  will  not  be  subject  to  the 
provisions  of  the  FSP  until  the  Final  Rule 
for  the  Plan  is  issued  and  the 
Department  issues  an  order  directing  a 
particular  utility  to  offer  an  RCS 
Program  to  its  residential  customers. 

DATES:  A  public  briefing  will  be  held  on 
the  proposed  FSP  in  Washington,  DC, 
at  9:30  a.m.  on  December  2, 1982,  in 
conjunction  with  a  briefing  on  the 
Commercial  and  Apartment 
Conservation  Service  Program. 

Public  hearings  on  the  FSP  will  be 
held  in  three  cities,  beginning  at  9:00 
a.m.,  local  time,  in  conjunction  with 
DOE  hearings  on  a  proposed  rule  on  the 
Commercial  and  Apartment 
Conservation  Service  Program.  The 
hearings  will  be  held  as  follows:  in 
Dallas,  Texas,  on  January  10  and  11, 
1983;  in  Portland,  Oregon,  on  January  13 
and  14, 1983;  and  in  Washington,  D.C., 
on  January  1»-21  1983,  Please  bring  at 


least  six  copies  of  the  oral  statement  to 
the  hearing. 

Written  comments  (10  copies)  on  this 
proposed  rule  must  be  received  by 
February  2, 1983,  4:30  p.m.,  e.s.t.,  to 
ensure  their  consideration. 

Request  to  speak  at  the  hearing  must 
be  received  no  later  than  4:30  p.m.  on 
the  following  days;  January  4  for  the 
Dallas  hearing.  January  6  for  the 
Portland  hearing,  and  January  13  for  the 
Washington.  D.C.  hearing. 

ADDRESSES:  The  public  briefing  will  be 
held  in  Washington,  D.C,  at:  U.S. 
Department  of  Energy,  Forrestal 
Building,  Room  GE-086,  Auditorium, 
1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585. 

All  written  comments  (10  copies)  and 
requests  to  speak  at  the  public  hearings 
should  be  addressed  to:  Office  of 
Conservation  and  Renewable  Energy, 
Office  of  Hearings  and  Dockets,  RCS 
Federal  Standby  Plan,  Docket  No.  CAS- 
RM-80-123,  U.S.  Department  of  Energy. 
1000  Independence  Avenue,  SW„  Mail 
Station  6B-025,  Room  5F-078. 
Washington,  D.C.  20585.  (202)  252-9319. 

Public  hearings  will  be  held  at  the 
following  locations: 

The  Dallas  hearing  (Jan.  10-11)  will  be 
held  at:  Earl  Cabell  Federal  Building, 
1100  Commerce  Street,  Room  7A23. 
Dallas,  Texas  75242. 

The  Portland  hearing  (Jan.  13-14)  will 
be  held  at:  Bonneville  Power 
Administration,  U.S.  Department  of 
Energy,  Auditorium,  1002  Northeast 
HoUaday  Street.  Portland,  Oregon  97223. 

The  Washigton,  D.C,  hearing  (Jan- 19- 
21)  will  be  held  at:  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  GE- 
086,  Auditorium,  1000  Independence 
Avenue,  SW.,  Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  D.  Friedrichs,  CE-115.  Building 
Service  Division,  Office  of  Conservation 
and  Renewable  Energy,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW.,  Room  5F-064,  Washington.  D.C. 
20585,  (202)  252-1650. 

Daniel  Ruge  or  Vivian  Lewis,  GC-33, 
Office  of  the  General  Counsel,  U,S, 
Department  of  Energy,  1000 
Independence  Avenue,  SW.,  Room  6B- 
144,  Washington,  DC.  20585,  (202)  252- 
9513. 

SUPPLEMENTARY  INFORMATION: 

I,  Introduction 

II,  Major  Provisions 

III,  Regulatory  Impact  Analysis 
IV  Regulatory  Flexibility  Act 

V.  Environmental  Impacts 

VI.  Paperwork  Reduction  Act 

VII.  Comment  and  Heanng  Procedures 


I.  Introduction 

The  RCS  Program  was  established  by 
Part  1  of  Title  II  of  the  National  Energy 
Conservation  Policy  Act  (NECPA),  Pub. 
L  95-619,  November  9, 1978,  as 
amended  by  Subtitle  B  of  Title  V  of  the 
Energy  Security  Act  (ESA),  Pub.  L.  96- 
294,  June  30, 1980,  42  U.S.C  8211  et  seq. 
The  RCS  Program,  as  mandated  by 
statute,  requires  large  electric  £ind 
natural  gas  utilities  to  inform  their 
residential  customers  of  the  benefits  of 
certain  energy  conservation  and 
renewable  resource  measures,  to  offer 
their  customers  energy  audits  of  their 
homes,  and  to  offer  to  arrange  for  the 
installation  and  financing  of  such 
measures. 

For  those  States  that  elect  to 
participate  in  the  program,  the 
legislation  requires  substantial  and 
detailed  State  activity.  In  the  original 
RCS  Program  regulations  of  November  7, 
1979  (the  Nov.  7th  rule)  (44  FR  64602), 
DOE  prescribed,  in  considerable  detail, 
how  States  and  utilities  were  to  perform 
their  various  RCS  activities.  On  June  25, 
1982,  DOE  published  an  amended  Final 
Rule  revising  the  RCS  Program  to 
provide  greater  flexibility  to 
participating  States  and  covered  utilities 
and  to  permit  reductions  in  the  costs  of 
implementing  the  program  (47  FR  27752). 

Nevertheless,  Section  219(a)  of  the 
NECPA  provides  that  if  a  State  plan  is 
not  approved  within  the  allotted  period, 
or  if  ^e  Department  determines,  after 
notice  and  opportunity  for  a  public 
hearing,  that  an  approved  plan  is  not 
being  implemented  adequately  in  a 
State,  DOE  shall  promulgate  a  plan  that 
meets  the  requirements  of  the  Act.  Thus, 
where  States  are  unwilling  or  unable  to 
carry  out  their  role  under  the  law,  the 
legislation  requires  implementation  of  a 
Federal  Standby  Program. 

Exercise  of  Federal  Standby  Authority 
now  appears  to  be  warranted  in  at  least 
those  States  that  have  chosen  not  to 
submit  plans,  as  well  as  in  an 
undetermined  number  of  States  that 
have  not  yet  implemented  or  may  not  be 
adequately  implementing  approved 
plans.  Section  219(a)  of  NECPA 
specifically  requires  the  Department  to 
require,  by  order,  each  regulated  utility 
in  such  States  to  implement  the  Federal 
Standby  Plan  (FSP  or  Plan)  within  90 
days  of  that  order. 

Section  219(a)(1)  of  NECPA  requires 
that  the  RCS  Federal  Standby  Plan  meet 
the  requirements  of  Section  213  for  RCS 
plans.  There  is.  thus,  a  great  degree  of 
unifornuty  between  the  FSP  and  the 
revised  RCS  regulation  concerning  State 
plans  (10  CFR  Part  456,  Subparts  B  and 
C).  The  basic  difference  between  the 
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two  rules  is  that  in  the  FSP,  DOE  has 
assumed  the  roie  and  responsibihty 
otherwise  delegated  to  the  lead  State 
agency  under  the  amended  RCS  Final 
Rule.  This  means  that  wherever  the 
State  or  its  designee  is  the  responsible 
party  for  a  statutory  element  of  the  RCS 
Program  (enforcement,  listing,  etc.).  the 
Department  has  that  responsibility 
under  the  FSP.  It  also  means  that  where 
the  States  were  provided  flexibility  and 
discretion  in  the  amended  RCS  Final 
Rule  regarding  the  implementation  of  a 
provision.  DOE  would  now  generally 
exercise  such  discretion. 

DOE  originally  proposed  an  RCS 
Federal  Standby  Plan  on  January  9.  1981 
(46  FR  2^^}.  riiis  proposed  Plan 
reFiected  the  detailed  and  often 
burdensome  requirements  of  the  original 
RCS  Program  regulations.  Based  on  a 
review  of  the  Nov.  7th  rule,  DOE 
proposed  substantial  revisions  to  the 
RCS  Program  regulations  on  November 
12,  19H1  (46  FR  55837).  Because  of  the 
substantial  changes  proposed  to  the 
original  regulations,  the  Department 
announced,  as  part  of  the  November 
12th  notice,  the  withdrawal  of  the 
previously  proposed  FSP  and  its 
intention  to  repropose  the  Plan  following 
issuance  of  the  amended  final  RCS 
regulation. 

Since  the  publication  of  the  revised 
RCS  regulation  on  June  25, 1982,  DOE 
has  developed  and  is  today  issuing  for 
public  comment  a  revised  proposed  RCS 
P'ederal  Standby  Plan.  Public  comments 
on  the  FSP  originally  proposed  in  1981 
have  been  analyzed  and,  to  the  extent 
appropriate,  considered  during  the 
development  of  this  proposal.  However, 
this  proposal  does  not  represent  an 
amendment  to  or  revision  of  the  earlier 
proposed  Plan,  and  thus  was  not  based 
primarily  on  the  comments  received  on 
the  earlier  proposal, 

in  developing  today's  proposed  FSP, 
DOE  has  relied  heavily  on  the  revised 
RCS  rule.  However,  the  proposed  Plan 
c  ontnins  some  requirements  not  found  in 
that  regulation.  In  determining  when  it 
was  necessary  to  develop  additional 
provisions,  DOE  has  attempted  to 
balance  a  number  of  sometimes 
conflicting  objectives.  These  are: 

(1)  To  provide  adequate  control  and 
oversight  to  DOE,  as  the  direct 
administrator  of  the  FSP,  to  ensure  safe, 
effective,  and  nondiscriminatory 
implementation  of  the  program  by 
affected  utilities; 

(2)  To  interpret  DOE's  role  as  the 
"lead  agency"  with  enough  specificity  to 
provide  for  the  rapid  and  comparatively 
uniform  implementation  of  the  Plan  by 
utilities  in  any  given  State; 

(3)  To  provide  utilities  with  enough 
flexibility  to  enable  them  to  develop 


RCS  Programs  reflecting  the  economic 
and  climatic  conditions  of  their  service 
areas;  and 

(4)  To  minimize  the  administrative 
workload  of  both  DOE  and  the  affacted 
utilities. 

A  major  goal  of  the  revised  RCS 
regulation  was  to  provide  greater 
flexibihty  to  the  States.  However,  it  was 
often  impossible  or  inappropriate  in  this 
proposed  FSP  to  provide  the  same 
degree  of  flexibility  to  individual 
utilities.  A  particular  concern  arose 
regarding  the  potential  for  the 
development  and  implementation  of 
radically  differeent  RCS  Programs  by 
utilities  serving  the  same  loc£ii.t>  or 
within  the  same  State.  Such  a 
de\e!opment  would  result  in 
significantly  different  sernces  being 
olfered  to  the  same  eligible  customers  or 
to  adjoining  communities.  In  addition, 
significant  utility  flexibility  and 
responsibility  for  program  design  could 
result  is  substantial  duplication  of  effort 
and  costs  for  affected  utilities.  However, 
if  flexibility  and  program  responsibility 
are  not  provided  to  the  utilities,  the  FSP 
niriy  be  unable  to  reflect  regional 
differences  adequately.  A  more 
prescriptive  Plan  is  slso  more  likely  to 
impose  unnecessary  burdens  on  some 
utilities,  and  may  also  be  more  difficult 
to  implement. 

DOE's  approach  to  the  discretion 
issue  has  been  to  to  use  a  sliding  scale 
of  flexibility,  where  the  amount  of 
latitude  allowed  the  utilities  varies, 
depending  upon  the  issue.  In  some 
instances  (often  those  dealing  with 
con.sumer  protection).  DOE  is  proposing 
to  specify  minimum  requirements  and/ 
or  prohibitions  on  utility,  installer, 
supplier,  and  lender  activities  under  the 
program.  In  nearly  evey  such  case,  the 
utility  is  allowed  to  apply  to  DOE  for  an 
exception  from  the  specified  provision. 
In  a  number  of  other  cases,  the  proposed 
FSP  allows  utilities  to  develop  their  own 
procedures,  but  requires  them  to  obtain 
DOE  approval  before  beginning  the 
program  (e.g.,  procedures  for  auditor 
and  installer  training).  By  adopti.ng  this 
approach.  DOE  hopes  to  enable  utilities 
operating  under  a  current  RCS  Program 
in  one  State  to  adopt  a  similar  program 
in  a  State  operating  under  the  Standby 
Plan. 

Another  approach  to  m-inimizing 
further  the  conflicting  objectives  would 
be  the  voluntary  establishment,  witinm 
any  State  subject  to  the  Plan,  of  an 
organization  representing  all  the 
covered  utilities  within  the  State,  and 
possibly  other  affected  parties  as  well. 
Such  an  organization  could  coordinate 
the  development  of  statewide  RCS 
Program  procedures  in  those  instances 
where  the  FSP  allows  local  flexibilitv. 


This  approach  could  result  in  a  more 
rapid  and  comparatively  uniform 
implementation  of  the  program  withm 
the  State  than  would  be  the  case  where 
utilities  and  other  parties  each  deal  one- 
(}n-one  with  DOE. 

DOE  believes  that  such  a  body  would 
help  establish  more  effective  and 
potentially  less  costly  RCS  Programs 
within  any  given  State,  particularly 
when  the  organization  represents  all  the 
major  affected  pa.-ties.  Therefore,  if  such 
a  representative  organization  is 
voluntarily  established  within  an\  given 
State.  DOE  intends  to  exerci.se  its 
discretion,  wherever  possible,  by 
permitting  the  organization  to  take 
maximum  advantage  of  the  flexibility 
allowable  under  the  Federal  Standby 
Plan. 

DOE  invites  comments  regarding  this 
voluntary  organization  and  the  sliding 
scale  of  flexibility  approach,  and  solicits 
recommendations  on  other  methods  of 
reconciling  the  conflicting  objectives 
outlined  above.  DOE  specifically 
requests  comments  on  possible  antitrust 
implications  associated  with  utilities 
establishing  such  voluntary 
organizations. 

Under  the  proposed  plan.  DOE  has 
proposed  that  utilities  be  required  to 
carry  out  a  number  of  functions  and  to 
have  certain  responsibiities  that  they 
t.sually  do  not  have  under  State- 
administered  RCS  programs  DOE  is 
reluctant  to  place  such  burdens  on 
utilities,  but  there  are  substantial,  if  not 
in  some  cases  insuperable,  practical 
problems  with  DOE  itself  carrying  out 
local  activities.  Not  the  least  of  these 
problems  is  the  lark  of  any  existing 
structure  designed  for  such  a  purpose 
and  the  wasted  resources  thai  would  be 
involved  in  creating  such  a  structure  in  a 
national  bureaucracy  for  a  program  of 
such  limited  duration. 

DOE  discusses  below  those  provisions 
in  which  it  is  exercising  its  discretion 
and  in  which  it  is  proposing  to  deviate 
from  the  proMsions  of  the  RCS  Final 
Rule.  The  preamble  does  not  discuss  the 
many  pro\  isions  of  the  FSP  that  are 
similar  to  those  in  the  RCS  Final  Rule, 
including  those  specifically  required  by 
NECPA.  Throughout  the  discussion 
bebw,  wr  will  be  using  the  term 
"utilities"  to  include  participating  home 
heating  suppliers,  unlpss  otherwise 
noted. 

11.  Major  Provisions 

A.  Section  456.1001    Definitions 

All  definitions  relevant  to  the  RCS 
Federal  Standby  Plan  are  found  in 
§  456.105  with  the  following  exceptions; 
"Energy  Conserving  Practices,"  "RCS 
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Federal  Standby  Plan."  "Participating 
Home  Heating  Supplier,"  "Program 
Announcement,"  and  "Program 
Measures."  The  definitions  of  "Energy 
Conserving  Practices"  and 
"Participating  Home  Heating  Supplier ' 
remain  virtually  the  same  as  in  the 
amended  RCS  Final  Rule,  except  that  in 
this  proposal  they  reflect  the  assumption 
by  DOE  of  State  requirements  and 
responsibilities  under  the  RCS  Federal 
Standby  Plan.  The  term  "RCS  Federal 
Standby  Plan"  is  defined  in  this 
proposal.  Also,  the  definitions  of 
"Program  Announcement"  and  "Program 
Measures"  have  been  included  here 
because  their  definitions  in  §  456.105 
include  citations  to  regulatory  sections 
of  the  RCS  Program  that  are  not 
appHcaWe  to  the  RCS  Federal  Standby 
Plan. 

B.  Section  456. 1003    Procedures  for 
Investigating  and  Enforcing  Compliance 
With  the  RCS  Federal  Standby  Plan 

Paragraph  [G)  of  this  section  provides 
for  an  administrative  appeal  from 
determinations  of  the  Assistant 
Secretary  regarding  conflicts  of  law 
(i  456.1003(b));  the  removal  of  persons 
from  the  Master  Record 
(§  456.1012(a)(5)(vi)):  and  exemptions  for 
utility  subcontractors'  supply  and 
installation  (§  456.1017(b)).  There  shall 
be  no  administrative  appeals  from  other 
determinations  made  by  the  Assistant 
Secretary  pursuant  to  this  subpart. 

C.  Section  456.1005    Scope  of  Benefits 

Eligible  customers  who  use  a  utility's 
arranging  services  are  entitled  to  the 
benefits  of  the  measure  warranties, 
quality  assurance,  customer  billing,  loan 
repayments,  contractor,  supplier,  and 
lender  guarantees,  and  access  to 
conciliation  and  redress.  This  section 
describes  these  benefits  and  the  specific 
actions  an  eligible  customer  must  take 
to  be  able  to  avail  himself  of  these 
benefits. 

D.  Section  456.1006    Program 
Announcement 

In  this  proposal,  as  required  by 
NECPA,  each  utility  subject  to  the  Plan 
must  distribute  a  program 
announcement  to  all  eligible  customers 
no  later  than  90  days  after  the 
Department  issues  an  order  for  the 
utility  to  comply  with  the  Plan.  The 
utility  must  repeat  this  distribution  of 
program  armouncements  every  2  years 
thereafter  until  January  1, 1985. 

Although  the  RCS  Program  regulation 
requires  that  program  announcements 
contain  estimates  of  energy  cost  savings 
for  energy  conservation  practices, 
energy  conservation  measures,  or 
renewable  resource  measures,  it  does 


not  stipulate  a  period  for  which 
estimates  of  energy  cost  savings  must  be 
complied.  This  was  an  area  of  flexibility 
given  to  States  in  the  revised  RCS 
regulation.  In  its  assumption  of  the  role 
of  lead  agency,  DOE  proposes  that 
estimates  under  the  FSP  should  cover  1 
year.  DOE  seeks  comment  on  the 
appropriateness  of  this  time  period. 

As  in  the  revised  RCS  Program 
regulation,  DOE  is  proposing  that  audit 
offers  may  be  conditional.  If  a  utility 
decides  to  conditionally  offer  audits, 
then  the  scheduling  must  be  based  on 
such  nondiscriminatory  factors  as 
geographic  area,  billing  cycle,  or  type  of 
energy  customer.  Unlike  the  RCS 
Program  regulation  that  allows  an 
interval  of  2  years  between  a 
conditional  and  an  unconditional  audit 
offer,  DOE  is  proposing  that  the 
unconditional  offer  must  be  given  within 
1  year  of  a  conditional  offer.  Since  the 
statutory  requirement  to  offer  audits 
expires  on  January  1, 1985,  it  is 
necessary  to  impose  this  1-year 
requirement  to  ensure  that  all  eligible 
customers  receive  an  unconditional 
audit  offer.  This  1-year  interval  should 
be  sufficient  to  allow  utilities  to  fulfill 
requests  for  residential  energy  audits 
without  placing  undue  strain  on  their 
rpsources. 

DOE  seeks  comment  on  its  proposal 
that  program  announcements  must 
contain  the  following  items,  which  are 
not  required  under  the  amended  RCS 
regulation; 

(1)  A  description  of  program  benefits 
and  an  explanation  of  what  action  an 
eligible  customer  must  take  to  qualify 
for  them; 

(2)  A  list  of  direct  costs,  if  any,  that 
the  eligible  customer  must  bear;  and 

(3)  The  following  disclosure  or  an 
equivalent  statement: 

The  estimates  contained  in  this  program 
announcement  are  based  on  estimates  for 
typical  houses  and  local  fuel  prices  that  were 
in  effect  at  the  time  this  program 
announcement  was  published.  The  energy 
audit  that  we  offer  will  provide  more  specific 
estimates  for  your  home. 

DOE  proposes  that  utilities  either  use 
the  DOE-developed  list  of  energy 
conservation  practices  defined  in 
§  456.105  and  §  458.1001  or  that  they 
develop  their  own  list  of  specific  energy 
conservation  practices.  Such  a  list  must 
be  submitted  to  DOE  for  approval  in 
accordance  with  §  456.1022.  DOE  is  also 
proposing  that,  if  a  utihty  wishes  to 
include  advertising  in  its  program 
announcement,  it  must  seek  DOE 
approval  for  such  advertising.  DOE 
approval  will  be  contingent  on  the  utiUty 
ensuring  that  the  advertising  is  neither 
discriminatory  nor  anticompetitive. 


It  is  also  proposed  that  utilities  submit 
to  the  Department  the  procedures  used 
to  determine  the  estimates  of  savings  in 
energy  costs  of  adopting  energy 
conservation  practices  and  installing 
program  measures.  These  estimates  are 
integral  parts  of  the  decisions  made  by 
eligible  customers  concerning  whether 
or  not  to  adopt  energy  conserving 
practices  and  to  install  energy 
conservation  or  renewable  resource 
measures. 

DOE  invites  comments  concerning 
whether  additional  information  on 
available  financial  assistance  (e.g..  State 
tax  credits,  weatherizaUon  assistance 
for  low-income  persons,  or  other 
available  financial  assistance)  should  be 
required  for  inclusion  in  the  program 
announcement. 

E.  Section  456. 1007    Requirements  for 
Program  Audits 

The  requirements  for  energy  audits 
under  the  Plan  follow  the  amended  Final 
Rule  in  most  respects.  The  following 
discussion  highlights  those  instances 
where  DOE  is  proposing  to  set  more 
specific  requirements  than  those  set 
forth  in  the  amended  RCS  regulation. 

DOE  proposes  that  all  audit  requests 
be  responded  to  within  a  specified 
amount  of  time.  For  those  utilities  that 
provide  unconditional  audit  offers,  DOE 
proposes  to  require  that  utilities  respond 
to  such  requests  within  90  days.  DOE 
also  proposes  that  for  those  utilities  who 
first  conditionally  offer  audits  to 
customers,  a  reasonable  response  time 
to  audit  requests  based  on  the 
unconditional  offer  is  45  days.  DOE 
realizes  that  unusual  circumstances 
could  cause  some  utilities  to  need 
greater  flexibility  to  schedule  audits. 
DOE  proposes  that  those  utilities 
describe  such  circumstances  to  DOE  as 
a  basis  for  an  exception  from 
§  456.1007(a)(1). 

The  FSP  proposal  contains  specific 
applicability  criteria  developed  by  DOE 
for  an  auditor  to  use  in  determining 
whether  a  particular  measure  should  be 
audited  for  in  a  given  residence.  For 
example,  the  proposed  applicability 
criterion  for  ceiling  insulation  requires 
that  an  audit  be  conducted  for  ceiling 
insulation  if  the  diflference  between  the 
existing  level  of  insulation  in  a 
particular  residence  and  the  appropriate 
insulation  level,  as  determined  by  the 
Assistant  Secretary,  is  R-11  or  more. 
DOE  has  prepared  a  document  that  can 
be  used  to  determine  the  appropriate  R 
level  of  insulation  by  State  and  climate 
zone,  which,  when  added  to  the  existing 
R-7  insulation  level  assumed  for  the 
prototypical  house,  will  most  likely 
result  in  a  7-year  simple  payback.  This 
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document,  which  incorporates  the  same 
calculation  procedures  used  to 
determine  the  RCS  measures  table,  may 
be  obtained  by  writing  the  Building 
Services  Division  at  the  address 
provided  at  the  beginning  of  this  Notice. 
The  proposal  also  references  the 
multifamily  {more  than  four  dwelling 
units)  applicability-  criteria  set  forth  in 
Appendix  III  to  the  RCS  Final  Rule.  DOE 
is  proposing  that,  as  an  alternative  to 
usmg  these  sets  of  applicabihty  criteria, 
a  utility  may  establish  its  own 
applicabihty  criteria  subject  to  DOE 
approval. 

DOE  is  proposing  that  utHities  subject 
to  the  FSP  use  the  DOE  Model  Audit 
procedures  or  any  other  DOE-approved 
audit  procedure. 

DOE  is  proposing  that  auditors  be 
required  to  determine  the  steady  state 
efficiency  of  oiJ  burning  and  converted 
oil  burning  furnaces  and  boilers  by  a 
flue  gas  analysis  of  measured  flue  gas 
temperature  and  carbon  dioxide  content. 
DOE  also  proposes  that  an  auditor  be 
allowed  to  evaluate  the  efficiency  of  gas 
furnaces  and  boilers  by  relying  on 
manufacturer  nameplate  data  and 
observation  of  furnace  components,  or 
alternatively,  by  a  flue  gas  analysis  of 
measured  flue  gas  temperature  and 
carbon  dioxide  content.  DOE  seeks 
comments  on  this  proposal. 

In  an  effort  to  minimize  the  potential 
for  anticompetitive  acts  or  practices 
occurring  during  the  audit,  DOE  is 
proposing  that  auditors  for  utilities  that 
fall  under  the  Plan  provide  the  eligible 
customer  with  a  written  statement  of 
any  substantial  interest  that  the  auditor 
or  auditor's  employer  has  directly  or 
indirectly  in  the  sale  or  installation  of 
any  measure  or  product  audited  for  or 
discussed  as  part  of  the  RCS  audit. 

F.  Sections  456. 1008  and  456. 1009 
Arranging  Installation  and  Financing 

In  the  amended  RCS  Final  Rule,  DOE 
gave  States  the  flexibility  to  develop 
their  own  procedures  for  the  governing 
of  utility  arranging  services.  In  this 
proposal,  DOE.  in  its  role  as  lead 
agency,  has  developed  the  specific 
arranging  services  that  utilities  must 
offer. 

DOE  proposes  that  the  installation 
and  financing  arranging  services  of  a 
utility  should  consist  of  offering  to 
provide  an  information  packet  to  all  its 
customers  who  have  had  RCS  audits. 
This  packet  should  include  a  list  of 
contractors  and  financial  institutions 
who  have  met  the  listing  requirements  of 
the  RCS  Program,  basic  information 
about  home  improvement  loans,  and  an 
arrangement  card.  This  card  should  be 
signed  by  the  customer  and  the  lender 
and/or  installer,  and  returned  to  the 


utility  upon  either  receipt  of  an  arranged 
loan  or  completion  of  an  arranged 
installation,  or  both.  The  return  of  this 
card  provides  a  record  that  the  customer 
used  the  utility's  arranging  services  and 
is  thus  entitled  to  the  program's  benefits 
(see  earlier  preamble  discussinn],  DOE 
requests  comments  on  whether 
information  should  also  be  provided  on 
applicable  State  tax  credits. 

This  arranging  service  may  be 
provided  to  the  customer  at  the  time  of 
the  audit  or  with  the  audit  results.  The 
utility  must  also  provide  the  customer 
with  a  number  to  call  to  ask  questions 
regarding  the  installation  and  financing 
of  program  measures. 

DOE  feels  that  these  arranging 
services  provide  customers  with 
sufficient  information  to  enable  them  to 
install  and  finance  measures,  while 
placing  only  a  minimal  burden  upon 
utilities.  DOE  seeks  commenf.s  on  these 
proposed  arranging  services 

G.  Section  456.1012    List  of  Suppliers, 
Contractors,  and  Lenders 

As  the  listing  agency,  DOE  or  its 
designee  is  responsible  for  the 
preparation  and  maintenance  of  the 
Master  Record  of  all  suppliers, 
contractors,  and  lenders  who  sell, 
install,  or  finance  program  measures  and 
who  wish  to  be  included  in  the  lists 
distributed  under  the  program.  Pursuant 
to  this  proposal,  however,  utilities  would 
be  responsible  for  soUciting  persons  to 
be  included  on  the  Master  Record  and 
forwarding  to  DOE  the  collected 
information  necessary  to  determine 
eligibility  for  inclusion  on  the  Master 
Record.  An  alternative  to  this  proposal 
would  be  for  DOE  to  make  the 
solicitation  directly. 

In  carrying  out  its  responsibility,  DOE 
is  proposing  to  establish  procedures  for 
temporary  and  extended  delisting  of 
suppliers,  contractors,  or  lenders 
violating  the  RCS  listing  requirements. 
DOE  could  temporarily  (for  a  period  of 
30  days)  delist  a  party  on  the  Master 
Record  for  the  first  two  vmla'ions  within 
any  12-month  period.  The  extended 
delisting  (for  a  period  of  6  monthe) 
would  be  used  for  any  subsequent 
\  lolations  within  the  12-month  period. 
Persons  .subject  to  delisting  may  be 
reinstated  at  the  end  of  the  prescriiied 
period,  provided  all  violations  have 
been  corrected  and  the  person  has 
agreed  to  pay  for  any  inspection  to 
verify  that  the  corrections  have  been 
made, 

Under  this  provision,  any  utility  that 
receives  information  alleging  that  a 
listed  party  has  violated  a  listing 
provision  shall  immediately  noHfy  the 
Assistant  Secretary.  The  Assistant 
Secretary  will  then  make  a 


determination  on  the  case  and.  where 
necessan,',  notify  the  utility  that  the 
party  has  been  delisted  for  the 
appropriate  period.  Upon  receipt  of  s'.ich 
notification,  the  utility  shall  immediately 
remove  the  party's  name  from  the  list 
and  cease  any  future  arranging  services 
with  the  party. 

In  those  instances  where  a  utility  feels 
(hat  immediate  action  is  necessary,  the 
utility  will  be  permitted  to  remove      ^- 
unilaterally  a  person  from  its  list  In 
such  an  event,  the  utility  shall 
immediately  notify  the  Assistant 
Secretan,  of  its  action  and  the 
circumstances  of  the  case.  The  Assistant 
Secretary  will  then  determine  if  delisting 
is  appropriate.  In  assessing  the  delisting 
period,  the  Assistant  Secretary  will  take 
into  account  the  time  during  which  the 
party  was  off  the  utility's  list  pending 
DOEs  determination.  DOE  is  proposing 
this  provision  to  allow  utilities  to  initiate 
action  in  tnose  instances  where  quick 
action  may  be  necessar>'.  which  would 
not  be  possible  at  a  national  level. 

The  proposed  provisions  covering 
requirements  for  inclusion  in  the  .Master 
Record  and  utility  list  distribution  to 
eligible  customers  are  essentially  the 
same  as  those  in  the  revised  RCS  Final 
Rule,  hi  addition,  m  its  role  as  lead 
agency,  DOE  has  proposed  procedures 
for  periodically  updating  the  lists  of 
suppliers,  contractors,  and  lenders. 
Under  these  procedures,  utilities  are 
penodically  to  send  any  names  for 
inclusion  or  deletion  to  the  .Assistant 
Secretary'  or  his  designee,  who  will 
re\iew  them  and  nntifi.  the  utilities  of 
names  that  are  authorized  to  be 
included  or  deleted  from  the  lists.  The 
utilities  are  then  to  revise  the  lists  and 
make  them  available  to  ehgible 
cusionuTb  upon  request.  Given  the  short 
duration  of  this  program,  utilities  would 
not  be  required,  however,  to  solicit,  a 
second  time,  applicants  for  inclusion  on 
the  Master  Record. 

//  Section  456. 1013    Quality  Assurance 

Under  §  456.317  of  the  amended  RCS 
Final  Rule.  DOE  included  a  general 
requirement  that  Slates  and 
nonregulaled  utilities  establish 
procedures  to  ensure  that  reasonable 
levels  of  effectiveness  and  safety  are 
maintained  in  the  supply  and 
installation  of  measures  under  the  RCS 
IVcgram.  This  genera!  provision,  which 
was  designed  to  give  States  maximum 
flexibility  to  develop  a  quality 
assurance  program  ;iDpropnate  to  their 
needs,  replaced  the  specific  quality 
assurance  provisions  required  unj'er  the 
.Nov.  7th  RCS  Program  regulahons.  (See 
preamble  discussion  on  pages  27764- 
27766  of  the  June  25th  Federal  Register  j 
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In  developing  the  quality  assurance 
provisions  for  this  proposal,  DOE  was 
faced  with  apparently  conflicting 
objectives.  Tlie  overall  objective  of  the 
Department  is  to  minimize  the 
regulatory  burdens  and  costs  of 
implementing  the  RCS  Federal  Standby 
Plan,  yet  reasonably  ensure  the  safe  and 
effective  installation  of  measures  under 
the  FSP. 

On  one  hand.  DOE  recognizes  that 
prescriptive  quality  assurance 
requirements  can  be  costly  and 
burdensome.  On  the  other  hand,  DOE  is 
concerned  because  there  is  some 
evidence  suggesting  that  improper 
installations  have  been  a  significant 
problem  under  several  existing 
conservation  programs.  In  the  revised 
RCS  regulation.  DOE  resolved  this  issue 
by  providing  the  designated  lead  agency 
with  the  responsibiUty  for  assessing  the 
need  to  estabhsh  quality  assurance 
procedures  and  determine  the 
appropriate  actions  to  be  taken  as  part 
of  the  RCS  Program. 

Under  the  FSP,  DOE  would  assume 
the  direct  responsibility  to  establish  the 
quality  assurance  procedures.  DOE, 
however,  is  imlikely  to  be  as  aware  of 
local  conditions  as  a  State  agency  would 
have  been.  In  the  absence  of  such  a 
State  agency,  DOE  could  rely  on 
individual  covered  utihties  to  assess  the 
need  for  quahty  assurance  procedures 
and  to  propose  to  DOE  such  procedures 
as  they  determine  to  be  necessary.  On 
the  other  hand,  it  may  be  inappropriate 
to  place  tis  responsibility  on  each 
covered  utility. 

For  these  reasons,  DOE  is  proposing 
for  comment  two  alternative  quality 
assurance  provisions.  In  the  first,  the 
utility  would  be  required  to  develop  its 
own  quality  assurance  procedures 
which  would  be  submitted  to  DOE  for 
approval.  This  would  be  much  the  same 
as  the  treatment  given  to  the  lead 
agency  under  the  revised  RCS 
regulation.  In  the  second,  DOE  would 
independently  establish  quality 
assurance  procedures,  yet  allow  the 
utility  both  some  flexibility  and  the 
opportunity  to  request  an  exemption 
from  one  or  more  of  the  requirements. 

Under  the  second  alternative,  DOE  is 
proposing  that  utilities  offer  to  provide 
to  all  audit' customers  information  on 
how  to  recognize  the  most  common 
types  of  improper  installation;  provide  a 
description  of  the  conciliation  and 
redress  protections  available  under 
Federal,  State,  and  local  laws, 
regulations,  and  the  RCS  Program  in  the 
event  of  a  faulty  installation;  and 
provide  information  on  the  availability 
of  independent  (public  or  priveate) 
inspection  services. 


In  addition,  a  utility  would  be 
required  to  perform  random  post- 
installation  inspections  over  the  first 
year  of  the  program  and  to  summarize 
the  results  of  these  post-installation 
inspections  as  part  of  its  annual  report 
to  DOE.  These  inspections  would 
determine  whether  measures  were  being 
installed  in  accordance  with  applicable 
laws,  standards,  or  manufacturers' 
instructions.  The  utility  would  determine 
which  of  these  to  apply.  Under  this 
provision,  the  utility  would  submit  its 
proposed  inspection  program  to  DOE  for 
approval. 

Although  utilities  would  be  provided 
flpxibility  in  developing  their  programs, 
it  is  DOE'S  intent  that  such  proposals 
require  sufficient  inspections  to  indicate 
the  approximate  extent  to  which 
co\  ered  measures  are  being  improperly 
installed  by  listed  contractors. 
Additionally.  DOE  would  require  that 
the  results  of  the  inspection  be  provided 
to  the  customer  and  installer  within  a 
reasonable  time  after  the  inspection. 

Since  DOE  is  concerned  about 
imposing  unnecessary  burdens,  the 
Department  is  interested  in  quantitative 
information  on  the  extent  of  the  current 
problems  with  improper  installations. 
DOE'S  final  determination  on  how  to 
handle  quality  assurance  will  depend 
greatly  on  its  perception  of  the  necessity 
for  prescriptive  requirements.  DOE  also 
requests  comments  and  suggestions  on 
available  alternatives  which  would 
satisfy  the  overall  objective  to  minimize 
regulatory  burdens  and  costs,  yet 
reasonably  ensure  the  proper 
installation  of  measures  under  the  FSP. 

/.  Section  456.1014    Qualification 
Procedures  for  Auditors,  Installers,  and 
Inspectors 

DOE  proposes  that  each  utility  or 
participating  home  heating  supplier 
develop  procedures  to  ensure  that  its 
RCS  auditors  successfully  complete  a 
DOE-approved  training  program  or  pass 
a  DOE-approved  certification 
examination.  Utilities  must  also  develop 
procedures  to  ensure  that  installers  of 
flue  opening  modifications,  electrical 
and  mechanical  ignition  systems,  and 
wind  energy  devices  are  able  to  install 
such  measures  in  compliance  with 
applicable  Federal,  State,  or  local  laws 
or  regulations.  Procedures  would  also 
have  to  be  estabUshed  to  ensure  that 
inspectors  are  able  to  inspect  for 
compliance  with  applicable  laws, 
regulations,  or  standards  established  for 
all  measures.  In  the  absence  of  such 
laws  or  regulations,  the  utility  shall 
specify  standards  to  be  used,  such  as 
industry  consensus  standards  or  other 
standards  subject  to  DOE  approval. 
DOE  is  in  the  process  of  updating  the 


standards  contained  in  the  Nov.  7th  rule 
as  amended  and  will  publish  them  as  a 
technical  document  at  a  later  date.  DOE 
solicits  comments  on  what,  if  any,  (Jther 
standards  exist. 

An  exemption  for  utilities  from 
installer  qualification  requirements  has 
been  proposed  if  the  utility  operates  in  a 
State  that  administers  a  statewide 
program  for  the  licensing  of  such 
installers.  It  is  also  proposed  that  any 
auditor  or  inspector  who  has  previously 
operated  under  an  approved  State  plan 
not  be  subject  to  the  provisions  of 
§  456.1014  unless  the  utility  decides 
otherwise.  Furthermore,  any  installers 
who  have  previously  operated  under  an 
approved  State  plan  would  be  exempt 
within  that  State  from  the  installer 
qualification  requirements,  unless  they 
had  been  delisted  under  that  plan.  As  an 
alternative  to  the  requirement  that 
utilities  establish  procedures  to  ensure 
the  qualifications  of  installers  of  certain 
measures,  DOE  is  considering  requiring 
those  installers  to  present  sufficient 
evidence  of  their  quaUfications  to  DOE 
as  a  condition  for  inclusion  on  the 
Master  Record.  DOE  specifically  solicits 
comments  on  this  issue. 

/.  Section  456.1016    Program  Measures 

The  FSP  proposes  to  allow  a  utility  to 
drop  and/or  add  to  the  list  of  program 
measures  identified  in  Part  456. 
Appendix  I,  with  DOE  approval.  The 
utility  may  exclude  any  program 
measure  by  substituting  its  own  data 
into  the  economic  formula  described 
under  §  456.1016,  if  it  determines  that  a 
measure  has  a  payback  period  of  more 
than  7  years.  The  proposal  requires  that 
all  substantiating  data  used  to  support 
such  exclusions  be  submitted  to  DOE 
prior  to  approval  of  such  exclusions. 
DOE  solicits  comments  on  these 
approaches. 

K.  Section  456. 1017    Utility  Supply, 
Installation,  and  Financing 

With  one  exception,  all  the  provisions 
of  Subpart  E  and  $  456.3G4(a)(3)  and  (b) 
of  this  Part  regarding  utihty  supply, 
installation,  and  financing  programs  are 
the  same  for  utilities  operating  under  the 
FSP  as  for  covered  utilities  under  a  State 
plan.  That  exception  regards  the 
provisions  for  the  NECPA  Section  216(c) 
exemption,  which  allows  a  utility  to 
supply  and  install  measures  through 
independent  subcontractors. 

Under  the  June  25th  Final  Rule,  a  State 
plan  has  to  be  amended  to  incorporate 
procedures  before  a  utility  could  be 
allowed  an  exemption  to  supply  and 
install  measures  through  subcontractors. 
Once  these  plan  amendments  are 
approved  by  DOE,  a  utility  may  initiate 


more  or  les 
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a  subcontractor  supply  and  installation 
program  in  accordance  with  the  State 
plan  procedures.  It  is  then  the  State's 
responsibihty  to  ensure  that  the  utility  is 
conducting  its  program  in  accordance 
with  the  approved  procedures. 

Since  under  the  FSP  DOE  is  assuming 
this  responsibility  and  since  DOE  is 
concerned  with  the  anticompetitive 
potential  in  utility  supply  and 
installation  programs,  DOE  is  proposing 
that  utilities  under  the  FSP  that  wish  to 
supply  and  install  measures  through 
independent  subcontractors  obtain  DOE 
approval  before  starting  such  a  program. 
This  approval  will  be  based  on  the 
utility's  program  meeting  the  procedural 
requirements  outlined  under  §  456.1017. 
DOE  seeks  comments  on  whether  the 
procedures  under  §  456.1017  need  to  be 
more  or  less  prescriptive. 

L  Section  456.1018    Complaints 
Processing  Procedures 

Responsibility  for  administering 
complaints  processing  procedures  has 
boen  assigned  to  covered  utilities  under 
the  proposed  Plan  because  DOE 
believes  that  utility  administration  will 
provide  the  most  prompt  and  responsive 
services.  The  procedures  consist  of  two 
tiers,  conciliation  conferences  and 
redress  procedures,  and  must  be 
approved  by  DOE  pursuant  to 
§  456.1021. 

For  complaints  against  a  utility,  DOE 
proposes  that  the  utility  contract  with  a 
neutral  party  for  arbitration  of  the 
dispute.  DOE  solicits  comments  on  the 
use  of  a  neutral  organization  for  this 
purpose. 

M.  Section  456.1020    Reporting  and 
Recordkeeping 

The  reporting  requirements  under  the 
Plan  contain  those  in  the  amended  RCS 
Final  Rule.  DOE  has  proposed  to  include 
a  few  additional  reporting  requirements 
and  to  change  the  reporting  deadlines. 
These  steps  are  proposed  to  enable 
DOE,  in  its  role  as  lead  agency,  to 
monitor  effectively  utility  activities 
under  the  FSP. 

DOE  proposes  that  reports  be  due  6 
months  after  DOE  approval  of  a  utility's 
program  and  no  later  than  each  July  1 
thereafter  until  July  1, 1986.  If  the  6- 
month  report  is  required  to  be  submitted 
less  than  90  days  prior  to  July  1,  the  first 
annual  report  will  not  be  due  until  the 
following  July  1.  The  content 
requirements  for  the  6-month  and  yearly 
reports  are  proposed  to  vary  somewhat 
to  minimize  collection  of  unnecessarily 
repetitive  information. 


A^.  Section  456.1021    Information  to  be 
Reported  to  the  Assistant  Secretary 

To  allow  utilities  some  flexibility  to 
respond  to  local  needs,  DOE  has 
provided  them  with  the  opportunity,  in  a 
number  of  instances,  to  develop  their 
own  procedures.  Utilities  are  required  to 
submit  these  procedures  for  DOE  review 
and  approval  prior  to  their 
implementation.  In  this  proposed  rule, 
the  time  within  which  they  must  be 
submitted  is  30  days  from  the  issuance 
of  the  order. 

An  alternative  to  this  proposal,  on 
which  DOE  seeks  comment,  is  to  stagger 
the  deadlines  for  which  proposed  utility 
procedures  are  to  be  submitted.  For 
example,  the  procedures  describing 
energy  savings  estimates,  auditor, 
installer,  and  inspector  qualifications. 
and  quality  assurance  would  be 
required  before  those  procedures 
describing  conciliation  conierences  and 
redress  proceedings. 

O.  Section  456.1022    Exceptions 

This  section  describes  the  RCS 
Program  requirements  from  which  a 
utility  may  request  an  exception  from 
the  Assistant  Secretary.  This  proposal 
allows  exceptions  for  utilities:  to  include 
advertising  in  the  program 
announcement;  to  develop  substitute 
program  measure  applicability  criteria; 
to  use  audit  procedures  other  than  those 
contained  in  the  DOE  Model.Audit:  to 
allow  auditors  to  audit  for  and  to 
provide  costs  or  energy  cost  savings 
estimates  of  installing  energy  conserving 
measures  or  products  or  energy 
conserving  practices  that  are  not  RCS 
Program  measures  or  practices;  to 
exclude  any  program  measure  that, 
based  on  the  substitution  of  utility  or 
home  heating  supplier  data,  does  not 
pay  back  in  7  years  or  less;  to  add  any 
program  measure  not  identified  in 
Appendix  I  as  a  program  measure  for  its 
service  area:  and  to  be  excluded  from 
provisions  of  the  quality  assurance 
procedures. 

DOE  proposes  that  a  utility  seeking  an 
exception  send  the  request,  along  with 
supporting  documents,  to  the  Assistant 
Secretary  in  adequate  time  for  DOE 
approval.  A  utility  will  not  be  able  to 
implement  an  excepted  procedure  until 
DOE  has  approved  the  exception 
request.  It  is  important  to  note  that  this 
exception  relief  is  granted  by  the 
Assistant  Secretary  and  not  the  Office 
of  Hearings  and  Appeals,  under  10  CFR 
Part  205.  Subpart  D. 

III.  Regulatory  Impact  Analysis 

Section  3(c)(2)  of  Executive  Order 
12291  generally  requires  that  an  agency 
prepare  a  Regulatory  Impact  Analysis 


for  rules  that  are  likely  to  have  a  majaor 
impact. 

DOE  determined  that  the  November 
12,  1981,  proposal  (46  FR  55836)  to 
amend  the  RCS  Program  regulation  was 
a  major  action  and  required  preparation 
of  a  Regulator^-  Impact  Analysis, 
Consequently,  the  Department  prepared 
the  analysis,  which  was  rinalized  for 
publication  in  conjunction  with  the 
revised  RCS  Final  Rule  published  on 
June  25,  1982  (47  FR  27752).  Since  the 
proposed  RCS  Federal  Standby  Plan 
regulation  is  largely  an  incorporation  of 
the  applicable  revised  RCS  provision 
and  was  covered  within  the  scope  of  the 
RCS  analysis,  DOE  has  determined  that 
a  separate  regulatory  analysis  is  not 
required  for  this  rulemaking. 

I\'  Regulaton,  FlexibiUty  Act 

The  Rpt;uidtnry  Flexibility  Act  (Pub.  L 
36-354)  requires,  in  part,  that  agencies 
prepare  an  initial  Regulatory  Flexibility 
Analysis  for  any  proposed  rule  unless  it 
is  determined  that  the  rule  will  not  have 
"a  significant  economic  impact  on  a 
substantial  number  of  small  entities."  In 
the  event  that  such  an  analysis  is  not 
required  for  a  particular  rule,  the  agency 
must  publish  a  certification  and 
explanation  of  that  determination  in  the 
Federal  Register. 

The  majority  of  the  proposals  in  this 
rule  would  have  an  impact  mainly  on 
major  utilities.  DOE  expects  thatthere 
will  only  be  minimal  impact  upon  the 
small  entitie.s  that  elect  to  participate  in 
the  program  DOE  also  believes  that 
there  are  sufficient  provisions  in  the 
proposed  regulation  to  prevent  the 
occurrence  of  anticompetitive  acts  or 
practices.  For  these  reasons,  pursuant  to 
Section  605(b)  of  the  Regulatory 
Flexibility  Act,  DOE  certifies  that  the 
proposed  rule  will  not  have  a  significant 
econumic  impact  on  a  substantial 
number  of  small  entities. 

V.  Environmental  Impacts 

In  accordance  with  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969  (42  US  C.  4321  el  seq.  ].  DOE 
prepared  an  Environmental  Impact 
Statement  (EIS)  for  the  entire 
Residential  Conservation  Service 
Program  (DOE/EIS-0050).  The  program 
analyzed  in  the  EIS  included  the 
possible  Federal  role  in  promulgating  a 
plan  for  utilities  in  States  that  refuse  or 
are  unable  to  participate.  The  notice  of 
availability  was  published  in  the 
Federal  Register  on  November  7,  1979 
(44  FR  64602).  Copies  may  be  obtained 
by  writing:  Building  Services  Division, 
Conservation  and  Renewable  Energy, 
U.S.  Department  of  Energy.  1000 
Independence  Avenue,  SW.,  CE-115, 
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Room  5F-064.  Washington,  D.C.  20565. 
The  subject  matter  of  Uiis  proposed 
rulemaking  is  within  the  scope  of  the 
programmatic  Environmental  Impact 
Statement,  and  the  impacts  of  the 
proposed  rulemaking  were  adequately 
addressed  in  the  EIS. 

VI.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  §§  456.1020 
and  456.1021  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  Section  3504(h) 
of  the  Paperwork  Reduction  Act  of  1980 
[Pub.  L  96-511).  Comments  on  the 
information  collection  requirements  of 
this  proposal  should  be  submitted  to 
both  DOE  and  OMB  as  indicated  below. 

Vn.  Comment  and  Hearing  Procedures 

A.  Written  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views,  or  arguments 
concerning  the  proposed  procedures, 
requirements,  and  criteria.  Comments 
should  be  submitted  to  the  address 
given  in  the  addresses  section  of  this 
preamble  and  identified  on  the  envelope 
and  document  submitted  with  the 
designation  "RCS  Federal  Standby 
Plan"  (Docket  No.  CAS-RM-80-123). 
Ten  copies  should  be  submitted.  All 
written  comments  must  be  received  by 
February  2, 1963  to  ensure 
consideration.  Comments  on  the 
information  collection  requirements  of 
this  proposal  should  also  be  submitted 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  726  Jackson 
Place.  NW.,  Washington,  D.C.  20503. 
Attention:  Mr.  Jeff  Hill. 

All  written  comments  received  after 
pubhcation  of  this  proposed  rule  will  be 
available  for  public  inspection  in  the 
DOE  Reading  Room  ,  Room  lE-190, 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington.  D.C, 
between  the  hours  of  8:30  a.m.  and  4:30 
p.m.,  Monday  through  Friday.  Any 
information  or  data  considered  by  the 
person  furnishing  it  to  be  confidential 
must  be  so  identified.  DOE  reserves  the 
right  to  determine  the  confidential  status 
of  information  or  data  and  to  treat  it 
accordingly. 

B.  Briefing  and  Hearing  Procedures 

The  time  and  place  of  the  public 
briefing  are  indicated  in  the  dates  and 
addresses  sections  of  this  preamble.  The 
purpose  of  the  pubhc  briefing  is  to  give 
all  interested  parties  an  opportunity  to 
hear  a  description  of  the  proposed  FSP 
and  ask  questions.  No  participant 
preregistration  is  required. 


The  time  and  location  of  the  public 
hearings  are  also  given  in  the  dates  and 
addresses  sections  of  this  preamble. 
DOE  invites  any  person  who  has  an 
interest  in  the  proposed  rulemaking,  or 
who  is  a  representative  of  a  group  or 
class  of  persons  that  has  an  interest  in 
the  proposed  rulemaking,  to  make  a 
written  request  to  make  an  oral 
presentation.  Such  a  request  should  be 
directed  to  the  address  given  in  the 
addresses  section  of  this  preamble  and 
must  be  received  before  4:30  p.m.  on  the 
dates  specified  in  the  dates  section.  A 
request  should  be  labeled  both  on  the 
document  and  on  the  envelope  "RCS 
Federal  Standby  Plan"  [CAS-RM-80- 
123]. 

The  person  making  the  request  should 
briefly  describe  the  interest  concerned; 
if  appropriate,  state  why  she  or  he  is  a 
proper  representative  of  a  group  or  class 
of  persons  that  has  an  interest  in  the 
Plan:  give  a  concise  summary  of  the 
proposed  oral  presentation;  and  provide 
a  telephone  number  at  which  he  or  she 
may  be  contacted  through  the  day  of  the 
hearing. 

Each  person  who,  in  DOE's  judgment, 
proposes  to  present  relevant  material 
and  information  shall  be  selected  to  be 
heird  and  shall  be  amply  notified  by 
DOE  of  his  or  her  participation. 

Persons  selected  to  appear  at  the 
hearing  must  bring  at  least  six  copies  of 
their  statements  to  the  hearing  site  given 
above  in  the  addresses  section  of  this 
preamble.  The  hearings  will  begin  at 
9:00  a.m.,  local  time. 

C.  Conduct  of  Hearings 

DOE  reserves  the  right  to  arrange  the 
schedule  of  representatives  to  be  heard 
and  to  establish  the  procedures 
governing  the  conduct  of  the  hearing. 
The  length  of  each  presentation  may  be 
limited,  based  on  the  number  of  persons 
requesting  to  be  heard.  A  DOE  official 
will  be  designated  as  presiding  officer  to 
chair  the  hearing.  Questions  may  be 
asked  only  by  those  conducting  the 
hearing,  and  there  will  be  no  cross- 
examination  of  the  persons  presenting 
statements. 

Any  participant  who  wishes  to  ask  a 
question  at  the  hearing  may  submit  the 
question,  in  writing,  at  the  registration 
desk.  The  presidmg  officer  will  evaluate 
the  question's  relevance  and  whether 
time  limitations  permit  it  to  be  presented 
for  a  response.  The  presiding  officer  will 
announce  any  further  procedural  rules 
needed  for  the  proper  conduct  of  the 
hearing. 

A  transcript  of  the  hearing  will  be 
made,  and  the  entire  record  of  the 
hearing,  including  the  transcript,  will  be 
retained  by  DOE  and  made  available  for 
inspection  at  the  DOE  Freedom  of 


Information  Reading  Room,  Room  lE- 
090,  Forrestal  Building,  1000 
Independence  Avenue,  SW.. 
Washington.  D.C.  a)585,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday.  Any  person  may 
purchase  a  copy  of  the  transcript  from 
the  reporter. 

List  of  Subjects  in  10  CFR  Part  456 

Energy  audits.  Energy  conservation. 
Housing,  Insulation.  Reporting  and 
recordkeeping  requirements,  Solar 
energy,  and  Utilities. 

(Part  1  of  Title  11  of  the  National  Energy 
Conservation  Policy  Act.  Pub.  L  95-619, 92 
Stat.  3206  etseq..  amended  by  Title  V, 
Subtitle  B  of  the  Energy  Security  Act,  Pub.  L 
96-294,  94  Stat.  611:  Department  of  Energy 
Organization  Act,  Pub.  L  95-91.  91  Stat.  565 
et  seq.) 

In  consideration  of  the  foregoing,  the 
Department  of  Energy  proposes  to 
amend  Chapter  II,  Title  10  in  Part  456  of 
the  Code  of  Federal  Regulations,  as  set 
forth  below. 

Issued  in  Washington,  D.C  November  16, 
1982. 
foseph  |.  Tribble, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

PART  456— [AMENDED] 

1. 10  CFR  Part  456  is  amended  by 
adding  to  the  Table  of  Contents  the 
following  entries  for  Subpart  J: 

Sul>part  J — Residential  Conservation 
Service  (RCS)  Federal  Standby  Plan 


Introduction. 

Definitions. 

Coverage  of  RCS  Federal  Standby 


Sec. 

456.1000 
456.1001 
456.1002 
Plan. 

456.1003  Procedures  for  investigating  and 
enforcing  compliance  with  the  RCS 
Federal  Standby  Plan. 

456.1004  Utihty  and  home  heating  supplier 
liability. 

456.1005  Scope  of  benefits. 

456.1006  Program  announcement, 

456.1007  Requirements  for  program  audits. 

456.1008  Arranging  installation. 

456.1009  Arranging  financing. 

456.1010  Accounting  and  payment  of  costs. 

456.1011  Customer  billing,  repayment  of 
loans,  and  termination  of  service. 

456.1012  List  of  suppliers,  contractors,  and 
lenders. 

456.1013  Quality  assurance. 

456.1014  Qualification  procedures  for 
auditors,  installers,  and  inspectors. 

456.1016    Home  heating  suppliers. 

456.1016  Program  measures. 

456.1017  Supply,  installation,  and  financing 
by  utilities. 

456.1018  Complaints  processing  procedures. 

456.1019  Coordination. 

456.1020  Reporting  and  recordkeeping. 


measures  v 
has  by  rule 
appropriate 
use  categor 
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456.1021  Information  which  a  utility  and 
participating  home  heating  suppher  shall 
report  to  the  Assistant  Secretary. 

456.1022  Exceptions. 

2. 10  CFR  Part  456  is  amended  by 
adding  a  new  Subpart  J  to  read  as 
follows: 

SUBPART  J— RESIDENTIAL 
CONSERVATION  SERVICE  (RCS) 
FEDERAL  STANDBY  PLAN 

§  456.1000    Introduction. 

(a)  The  RCS  Federal  Standby  Plan 
(FSP  or  Plan)  specifies  the  procedures  to 
be  followed  to  ensure  that  eligible 
customers  receive  the  services  of  the 
RCS  Program  when  a  State  does  not 
submit  an  acceptable  RCS  Plan  within 
the  necessary  time  or  fails  to  implement 
adequately  an  approved  plan. 

(b)  This  Plan  sets  forth  the  functions 
which  utilities  subject  to  the  Plan  will  be 
ordered  to  perform.  The  core  of  the  Plan 
is  the  offer  of  an  on-site  energy  audit  of 
an  eligible  customer's  residence.  In 
addition,  the  utility  would  provide 
related  services,  such  as  helping  the 
customer  locate  conservation  suppliers, 
identifying  quahfied  contractors,  and 
supplying  information  on  lenders  for  any 
necessary  financing  for  the  purchase  or 
installation  of  conservation  and 
renewable  resource  measures, 

§456.1001    Definitions. 

All  definitions  set  forth  in  S  456.105 
are  applicable  where  relevant  to  this 
subpart,  except  as  set  forth  below. 

Energy  Conserving  Practices.  The 
term  "energy  conserving  practices" 
means  low  or  no  cost  practices 
designated  by  the  Assistant  Secretary 
which  (a)  save  energy,  (b)  do  not  require 
the  installation  of  energy  conservation 
or  renewable  resource  measures,  and  (c) 
do  not  adversely  impact  the  RCS 
Federal  Standby  Plan.  Such  practices 
shall  include,  but  are  not  limited  to  the 
ones  set  forth  in  §  456.105. 

Participating  Home  Heating  Supplier. 
The  term  "participating  home  heating 
supplier"  means  a  home  heating  suppher 
that  has  elected  to  participate  in  the 
RCS  Federal  Standby  Plan. 

Program  Announcement.  The  term 
"program  announcement"  means  the 
RCS  Program  information  and  offer  of 
services  required  to  be  provided  by  a 
covered  utility  or  participating  home 
heating  supplier  to  each  eligible 
customer  by  §  456.1006. 

Program  Measures.  The  term 
"program  mea8ures"mean8  those  energy 
conservation  or  renewable  resource 
measures  which  the  Assistant  Secretary 
has  by  rule  determined  to  be 
appropriate  by  climatic  region  and  fuel 
use  category  and  which  are  found  in 


Appendix  I  of  this  part,  or  which  are 
determined  to  be  program  measures  by 
a  utility  or  participating  home  heating 
suppher  in  accordance  with  S  456.1016. 
RCS  Federal  Standby  Plan.  The  term 
"RCS  Federal  Standby  Plan"  [FSP  or 
Plan)  means  a  plan  developed  pursuant 
to  Subpart  F  of  this  part  and  Section  219 
of  the  National  Energy  Conservation 
Policy  Act.  (NECPA). 

§  456. 1 002    Coverage  of  RCS  Federal 
Standby  Plan. 

(a)  ReguJated  utilities.  All  regulated 
utilities  providing  utility  service  in  a 
State  where  the  FSP  is  ordered  to  be 
enforced  and  which  meet  the  definition 
of  "covered  utility"  shall  be  subject  to 
the  FSP. 

(b)  Home  heating  suppliers.  Any  home 
heating  supplier  in  a  State  where  the 
FSP  is  ordered  to  be  enforced  and  which 
wishes  to  participate  in  the  FSP  may  so 
notify  the  Assistant  Secretary. 

§456.1003    Procedures  for  investigating 
and  enforcing  compliance  with  the  RCS 
Federal  Standby  Plan. 

(a)  Investigation  and  enforcement.  (1) 
The  Assistant  Secretary  requires  each 
utility  and  each  participating  home 
heating  supplier  subject  to  the  FSP  to 
comply  with  the  Plan  pursuant  to  the 
authority  given  the  Assistant  Secretarv 
in  Section  219  of  NECPA  (42  U.S.C. 
8220). 

(2)  Individuals  or  groups  wishing  to 
report  possible  noncompliance  with  this 
Plan  may  inform  the  utility  or 
participating  home  heating  supplier  in 
their  area  and/or  the  Assistant 
Secretary.  The  Assistant  Secretary  may 
investigate  any  allegation  of 
noncompliance,  or  any  complaint 
concerning  the  RCS  Program  or  this 
Plan,  submitted  to  DOE.  or  on  his  own 
initiative  may  review  the  activities  of 
utilities  or  participating  home  heating 
suppliers  subject  to  the  FSP  to  determine 
compliance  with  the  Plan. 

(3)  Utihties  or  participating  home 
heating  suppliers  subject  to  the  FSP 
shall  notify  the  Assistant  Secretary 
within  a  reasonable  length  of  time  from 
date  of  receipt  of  any  reports  of  possible 
noncompliance  with  this  Plan  submitted 
in  accordance  with  paragraph  (a)(2)  of 
this  section. 

(b)  Conflicts  of  laws.  Each  utility 
subject  to  the  FSP  shall  petition  the 
Assistant  Secretary  in  accordance  with 
§  456.102  whenever  the  utility  beheves  it 
is  prohibited  by  a  State  or  local  law  or 
regulation  from  taking  any  action 
required  to  be  taken  under  NECPA  or 
any  rule  or  FSP  promulgated  pursuant  to 
NECPA,  or  whenever,  the  utility 
believes  it  is  required  or  permitted  by  a 
State  or  local  law  or  regulation  to  take 


any  action  prohibited  by  NECPA  or  any 
rule  or  FSP  promulgated  pursuant  to 
NECPA. 

(1)  This  petition  shall  contain  a  copy 
of  the  applicable  State  or  local  laws  or 
regulations  and  description  of  the  action 
and  utility  believes  it  is  prohibited  from 
taking  or  is  permitted  or  required  to  take 
under  such  laws  or  regulations. 

(2)  The  Assistant  Secretary  shall  give 
notice  of  the  petition  to  the  Governor, 
State  Energy  Office,  and  Slate 
Regulatory  Authority  of  the  applicable 
State  and  such  other  persons  as  the 
.•Assistant  Secretan'  deems  appropriate. 
Any  such  person  or  entity  may  file 
comments  with  the  Assistant  Secretary 
with  respect  to  such  petition  within  30 
days  of  receipt  of  the  notice 

(3)  If  the  Assistant  Secretary 
determines  pursuant  to  such  petition 
that  a  State  or  local  law  or  regulation 
prohibits  a  utility  from  taking  any  action 
required  to  be  taken  under  NECPA  or 
any  rule  or  FSP  promulgated  pursuant  to 
.\ECPA  or  permits  or  requires  a  utility  to 
take  any  action  prohibited  by  .NECPA  or 
any  rule  or  FSP  promulgated  pursuant  to 
NECPA.  the  Assistant  Secretary  shall 
issue  an  order  superseding  such  State  or 
local  laws  or  regulations  to  the  extent 
inconsistent  with  NECPA  or  any  rule  or 
FSP  promulgated  pursuant  to  .NECPA. 
Such  an  order  shall  be  effective  with 
respect  to  all  utilities  otherwise  subject 
to  such  State  or  local  laws  or  regulations 
and  shall  moot  any  outstanding  petitions 
under  this  section  by  such  utilities. 

fc)  .Appeals.  (1)  .^ny  person  aggrieved 
by  any  order,  finding,  or  determination 
made  under  paragraph  (b)  of  this 
section,  §  456.]012|a)|5)(vi),  or 
§  456  1017  may  appeal  that  order, 
finding,  or  determination  within  30  days 
m  accordance  with  10  CFR.  Subpart  H  of 
Part  205.  All  such  appeals  shall  be  filed 
with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
Washington.  D.C.  20461 

(2)  Any  person  so  aggrieved  has  not 
exhausted  his  administrative  remedies 
until  an  appeal  has  been  filed  under  that 
subpart  and  an  order  granting  or 
denying  the  appeal  has  been  issued. 

§456.1004    Utility  and  home  beating 
supplier  liability. 

A  utility  or  participating  heating 
supplier  subject  to  the  FSP  that  arranges 
for  a  lender  to  make  a  loan  to.  or  a 
contractor  to  perform  work  for  an 
eligible  customer  should  not  be  held 
liable,  by  virtue  of  its  role  as  project 
manager  for  the  FSP,  in  any  cause  of 
action  between  such  customer  and  such 
lender  or  contractor. 
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9456.1005   Seep*  of  bwMflts. 

(a)  The  benefits  listed  in  paragraph  (d) 
(1)  through  {5)  of  this  section  shall  be 
made  available  to  any  eligible  customer 
who  receives  an  RCS  audit  and  who 
takes  the  following  actions: 

(1]  Signs  a  contract  for  the  installation 
of  a  program  measure  with  an  installer 
listed  on  the  Kfaster  Record;  and 

(2)  Returns  the  arrangement  card  to 
the  utility  as  provided  for  in  5  456.1008. 

(b)  The  benefits  listed  in  paragraphs 
(d]  (3),  (4),  and  (5)  of  this  section  shall  be 
made  available  to  any  eligible  customer 
who  receives  an  RCS  audit  and  who 
takes  the  following  action: 

(1)  Obtains  a  loan  for  the  installation 
or  purchase  of  a  program  measure  &om 
a  listed  lender  and 

(2)  Returns  the  arrangement  card  to 
the  utility  in  accordance  with 

i  456.100g(a]. 

(c)  The  benefits  listed  in  paragraphs 
(d)  (1).  [3),  (4).  and  (5)  of  this  section 
shall  be  made  available  to  any  eligible 
customer  who  takes  the  following 
actions: 

(1)  Purchases  an^  program  measure 
from  a  supplier  listed  in  the  Master 
Record;  and 

(2)  Receives  some  evidence  from  the 
supplier  that  the  mea8\ire  carries  the 
measures  warranty. 

(d)  The  benefits  to  which  an  eligible 
customer  is  entitled  as  a  result  of  certain 
actions  described  in  paragraphs  (a) 
through  (c)  of  this  section  are: 

(1)  The  measure  warranties  defined  in 
S  456.105  with  respect  to  any  program 
measure; 

(2)  Billing  of  costs  and  repayment  of 
loans  as  described  in  S  456.1011; 

(3)  The  requirements  placed  on 
suppliers,  lenders,  and  contractors  by 
5  456.1(n2(b); 

[4]  Quality  assurance  in  the 
installation  of  measures  described  in 
S  456.1013;  and 

(5]  Access  to  the  conciliation 
conference  and  redress  procedures 
described  in  S  456.1018. 

S  456.100*    Ptcgfm  ■nnounccment 

(a)  Distribution  and  content  Each 
ut^ty  subject  to  the  FSP  shall  send  to 
each  eligible  customer  a  copy  of  the 
program  announcement  no  later  than  90 
days  after  the  issuance  of  an  order  from 
the  Assistant  Secretary  to  comply  with 
the  FSP  and  every  two  years  thereafter 
until  January  1, 1S85.  Each  participating 
home  heating  suppliw  shall  send  to  each 
eligible  antomer  a  copy  of  the  program 
announcement  no  latar  than  the  date  set 
forth  in  the  notice  from  the  Assistant 
Secretary  appioving  participation  by  the 
home  hcatinf  supplier  in  the  FSP.  A 
program  announcement  must,  at  a 
minimum^ 


(1)  List  the  program  measures 
identified  in  Appendix  I  or  the  program 
measures  developed  by  the  utility 
pursuant  to  S  456.1016,  for  the  category 
of  residential  buildings  owned  or 
occupied  by  such  eligible  customer: 

(2)  List  the  energy  conserving 
practices  defined  in  S  456.105  and 

S  456.1001  or  the  pracdces  developed  by 
the  utility  and  approved  by  the 
Assistant  Secretary  pursuant  to 
S  456.1022,  and  state  that  they  are  of  low 
or  no  cost; 

(3)  Include  a  reasonable  estimate  (or  a 
range  of  estimates)  of  the  savings  in 
energy  costs  for  a  period  of  one  year, 
which  are  likely  to  result  from 
installation  of  each  of  the  applicable 
program  measures  or  adoption  of  the 
energy  conserving  practices, 
individually  or  as  a  group,  in  a  typical 
building  or  buildings  in  such  category; 

(4)  Include  an  offer  to  perform  each  of 
the  services  required  to  be  offered  imder 
5  456.1007  (Program  Audits)  S  456.1008 
(Arranging  Installation),  §  456.1009 
(Arranging  Financing,  and  §  456.1012(c) 
(List  Distributed  to  Eligible  Customers) 
and  a  description  of  the  services. 

(i)  The  offer  of  the  program  audit  may 
be  conditioned  upon  a 
nondiscriminatory  factor  such  as  serving 
one  geographic  area  at  a  time  or  serving 
a  certain  type  of  energy  user  first.  An 
unconditional  offer,  however,  shall  be 
offered  within  one  year  of  a  conditional 
offer. 

(ii)  The  offer  must  explain  that  an 
eligible  customer  may  request  the 
services  offered  in  the  program 
announcement  by  a  request  card 
included  in  the  program  announcement 
or  by  any  other  appropriate  method 
which  is  the  most  convenient  for  the 
utihty. 

(iii)  The  offer  must  Ust  the  direct 
costs,  if  any,  of  receiving  the  service, 
which  are  to  be  charged  to  the  eligible 
customer 

(5)  With  respect  to  the  benefits  listed 
in  §  456.10G5(d),  describe  the  benefits 
and  explain  what  actions  an  eligible 
customer  must  take  to  qualify  for  them, 
as  described  in  }  456.1005(a)-(c); 

(6)  Include  the  following  disclosure  or 
a  similiar  statement:  "The  estimates 
contained  in  this  program 
announcement  are  based  on  estimates 
for  typical  houses  and  local  fuel  prices 
which  were  in  effect  at  the  time  this 
program  announcement  was  pubUshed. 
The  energy  audit  which  we  offer  will 
provide  more  specific  estimates  for  your 
home";  and 

(7)  Include  a  brief  explanation  of  the 
benefits  of  the  Federal  energy  tax 
credits  as  follows:  "The  Federal 
Goverament  permits  most  homeowners 
or  tenants  to  claim  tax  credits  of  up  to 


15  percent  (maximum  credit  is  $300)  of 
the  cost  of  conservation  investments 
(such  as  insulation  or  storm  windows) 
and  up  to  40  percent  (maximum  credit  is 
$2,200)  of  the  cost  of  solar  energy 
systems  (such  as  solar  water  heaters). 
For  more  information  on  your  eUgibility 
for  these  tax  credits,  contact  your  local 
Internal  Revenue  Service  Office." 

(b)  Calculation  procedures.  Each 
utility  or  participating  home  heating 
supplier  shall  provide  the  Assistant 
Secretary,  pursuant  to  §  456.1021,  with  a 
copy  of  die  procedures  used  for 
determining  the  estimates  of  the  savings 
in  energy  costs  referred  to  in  paragraph 
(a)(3)  of  this  section. 

(c)  New  customers.  (1)  A  new 
customer  is  a  person  who  becomes  an 
eligible  customer  after  the  initial 
distribution  of  the  program 
announcement  but  before  January  1, 
1985. 

(2)  Each  utility  and  participating  home 
heating  supplier  subject  to  the  FSP  shall 
send  a  program  annoimcement  which 
meets  the  requirements  of  this  section  to 
each  new  customer  within  60  days  of 
such  customer  becoming  a  new 
customer. 

(3)  Each  covered  u^lity  or 
participating  home  heating  supplier  shall 
retain  in  its  files  for  not  less  than  five 
years  a  copy  of  each  report  of  each 
program  audit  performed  pursuant  to  an 
RCS  Program,  which  shall  be  available 
to  any  subsequent  owner,  without 
charge.  Within  60  days  of  becoming  a 
new  customer,  each  new  eligible 
customer,  who  is  an  owner  of  a 
residential  building  or  dwelling  unit 
therein,  shall  be  informed  by  the  utility 
or  participating  home  heating  suppher 
subject  to  the  FSP  that,  upon  request 
and  without  charge,  the  customer  may 
receive  a  copy  of  the  results  of  any 
program  audit  of  the  customer's 
residence  which  the  utility  or 
participating  home  heating  supplier  may 
have  performed  pursuant  to  the  RCS 
Program. 

(d)  Prohibitions.  (1)  The  program 
aimouncement  shall  not  include  any 
advertising,  unless  approved  by  the 
Assistant  Secretary  pursuant  to 

S  456.1022,  for  the  sale,  installation,  or 
financing  by  any  supplier,  contractor,  or 
lender  (including  the  utility  and 
participating  home  heating  supplier]  of 
any  energy  conservation  measure, 
renewable  resource  measure,  energy 
conserving  practice,  or  product 
However,  if  the  utility  or  participating 
home  heating  supplier  subject  to  the  FSP 
is  a  lender  listed  in  accordance  with 
S  456.1012(b)(3),  the  program 
announcement  may  so  state.  If 
advertising  is  permitted,  the  utility  shall 
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ensure  that  such  advertising  does  not 
unfairly  discriminate  against  any 
person. 

(2)  The  utility  or  participating  home 
heating  supplier  is  prohibited  from 
unfairly  discriminating  among  measures, 
eligible  customers,  suppliers, 
contractors,  and  lenders  in  the  content 
of.  and  in  the  providing  of.  information 
required  under  this  section. 

§45«.1007    Requirements  for  program 
audits. 

(a)  Timing  and  preconditions.  (1)  Each 
utility  or  participating  home  heating 
supplier  subject  to  the  FSP  who 
unconditionally  offers  an  audit  to  an 
eligible  customer  shall  provide  such 
audit  Within  90  days  after  the  customer's 
request  for  the  audit. 

(2)  Each  utility  or  participating  home 
heating  supplier  subject  to  the  FSP  who 
chooses  to  first  conditionally  offer  a 
program  audit  to  an  eligible  customer 
shall  provide  an  audit  within  45  days 
after  the  customer's  request. 

(3)  A  utihty  or  participating  home 
heating  supplier  may  request  an 
exception  from  paragraphs  (a)  (1)  or  (a) 
(2)  of  this  section  pursuant  to  §  456.1022. 

(4]  Each  utihty  or  participating  home 
heating  supplier  subject  to  the  FSP  is 
prohibited  from  requiring  any 
precondition  for  providing  a  program 
audit  to  an  eligible  customer  an  is 
prohibited  from  discriminating  unfairly 
among  eligible  customers  in  providing 
program  audits. 

(b)  Contents  of  program  audit.  [\] 
Each  utility  and  participating  home 
heating  supplier  subject  to  the  FSP  shall 
provide  (either  directly  or  through  one  or 
more  auditors  under  contract)  to  each 
f'ligible  customer,  upon  request,  a 
comprehensive  program  audit  which 
addresses  the  apphcable  program 
measures  and  identifies  the  appropriate 
energy  conserving  practices  referred  to 
in  §  456.105  and  §  458.1001  or  those 
practices  approved  by  the  Assistant 
Secretary  pursuant  to  §  456.1022. 

(2)  The  auditor  shall  determine  in 
each  program  audit  the  applicability  of 
each  program  measure  in  that  residence 
based  on  applicabihty  criteria  set  forth 
below  or  in  the  case  of  residential 
buildings  containing  more  than  four 
dwelling  units,  based  on  the  DOE 
applicability  criteria  set  forth  in 
Appendix  III  of  this  part.  Additionally, 
any  utiUty  or  participating  home  heating 
supplier  may  establish  its  own 
applicability  criteria,  subject  to  the 
approval  of  the  Assistant  Secretary 
pursuant  to  §  456.1022.  If  a  program 
measure  is  not  apphcable,  then  the 
requirement  of  this  section  to  provide 
estimates  of  the  cost  and  savings  of 
installation  of  the  measure  in  such 


residence  does  not  apply.  A  program 
measure  is  applicable  in  a  residence  if — 

(i)  The  measure  is  not  already  present 
in  the  residence; 

(ii)  Installabon  of  the  measure  is  not  a 
violation  of  Federal,  State,  or  local  law 
or  regulations; 

(iii)  With  respect  to  ceihng  insulation, 
the  difference  between  the  existing  level 
of  insulation  in  the  residence  and  the 
appropriate  insulation  level,  as 
determined  by  the  Assistant  Spcretary. 
is  R-11  or  more; 

(iv)  With  respect  to  wind  energy 
devices — 

(A)  The  estimated  average  annual 
wind  resource  in  the  vicinity  of  the  site 
is  10  miles  per  hour,  or  grcdter,  at  10 
meters  (32  feet)  above  ground  level;  and 

(B)  There  are  no  major  wind 
obstructions  over  55  feet  high,  greater 
than  30  feet  wide,  within  100  feet  of  a 
potential  location  for  the  wind  energy 
device; 

(v)  With  respect  to  active  solar 
heating  systems,  or  combined  active 
solar  systems,  a  site  exists  on  or  near 
the  residence  which  is  free  of  major 
obstruction  to  solar  radiation  and  the 
residence  has  a  space-heating  system 
other  than  a  steam  heating,  electric 
resistance  radiant  heating,  or  electric 
resistance  baseboard  heating  system: 

(vi)  With  respect  to  active  domestic 
hot  water  systems,  a  site  exists  on  or 
near  the  residence  which  is  free  of  major 
obstruction  to  solar  radiation; 

(vii)  With  respect  to  Piue-opening 
modifications,  the  furnace  combustion 
air  is  taken  from  a  conditioned  area 

(viii)  With  respect  to  clock 
thermostats,  either  the  residence 
currently  has  a  thermostat  or  the 
existing  furnace  or  central  air 
conditioner  is  compatible  with  a  clock 
thermostat; 

(ix)  With  respect  to  replacement  solar 
swimming  pool  heaters,  there  is  an 
existing  heated  swimming  pool  and  a 
location  exists  on  the  premises  which  is 
free  of  major  obstruction  of  solar 
radiation; 

(x)  With  respect  to  wall  insulation, 
there  is  no  insulation  in  a  substantial 
portion  of  the  exterior  walls. 

(xi)  With  respect  to  floor  insulation, 
no  floor  insulation  is  present; 

(xii)  With  respect  to  direct  gain 
glazing  systems  and  indirect  gain 
systems,  the  hving  space  of  the 
residence  has  either  a  south-facing  ( -t- 
or  -45°  of  True  South)  wall  or  an 
integral  south-facing  (-t-  or  -45'  of  True 
South)  roof,  which  is  free  of  major 
obstruction  to  solar  radiation; 

(xiii)  With  respect  to  solaria/sunspace 
systems,  the  living  space  of  the 
residence  has  a  south-facing  ground- 


level  wall,  which  is  free  of  major 
obstructions  to  solar  radiation;  and 

(xiv)  With  respect  to  heat-absorbing 
or  heal  reflective  window  and  door 
material,  the  residence  has  an  existing 
central  or  room  air  conditioner. 

(3)  Each  utility  and  participating  home 
heating  supplier  subject  to  the  FSP  shall 
use  as  program  audit  procedures  those 
contained  m  the  DOE  Mode!  Audit  or 
any  other  audit  procedures  approved  by 
DOF>,  pursuant  to  §  456,1022,  For  the 
purposes  of  this  paragraph,  the  term 
"program  audit  procedures"  means  the 
measurements  or  in.spections  which  the 
auditor  must  make  in  a  customer's 
residence  and  the  calculations  which 
must  be  performed  in  making  energy 
cost  savings  estimates. 

(4)  The  auditor  is  required  to  base  any 
cost  and  saving  estimate  for  any 
applicable  furnace  efficiency 
modification  to  a  gas  or  oil  furnace  or 
boiler  on  an  evaluation  of  the  seasonal 
efficiency  of  such  furnace  or  boiler.  This 
seasonal  efficiency  shall  be  based  on 
estimated  peak  (tuned-up)  steady  state 
efficiency  corrected  for  cycling  losses.  In 
the  case  of  an  oil  furnace,  or  a  furnace 
which  has  been  con\  erted  from  burning 
oil  or  coal  by  installation  of  a  gas 
burner,  steady  state  efficiency  shall  be 
derived  by  a  flue  gas  analysis  of 
measured  flue  gas  termperature  .ind 
carbon  dioxide  content.  In  the  case  ul  a 
gas  furnace  or  boiler,  steady  state 
efficiency  shall  be  denved  from  the 
manufacturer's  design  data  and 
observation  of  the  furnace  components, 
or.  aitemalively,  b_v  a  flue  gas  analysis 
of  measured  flue  gas  temperature  and 
carbon  dioxide  content. 

(5)  The  auditor  shall  offer,  at  the  time 
of  the  audit,  to  provide  the  eligible 
customer  at  a  minimum,  with  a  written 
sample  of  the  typical  format  of  the  audit 
results  and  a  brief  explanation  of  how  to 
interpret  such  results. 

(f))  The  auditor  shall  perform  a 
program  audit  only  for  those  measures 
provided  for  in  Appendix  I  or  those 
products  or  measures  approved  by  DOE 
pursuant  to  §  456.1022. 

(c)  Additional  informaUon  required 
for  program  audits.  The  auditor  is 
required  to  present  the  following 
information  to  the  eligible  customer 
during,  or  upon  completion  of,  the 
program  audit; 

(1)  An  explanation  of  the  benefits  and 
services  listed  in  §  456.1005  and  a  brief 
description  of  how  the  eligible  customer 
can  qualify  for  such  benefits  and 
services. 

(2)  Upon  request  by  the  eligible 
customer,  the  lists  of  contractors, 
suppliers,  and  lenders  developed 
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pursuant  to  9  456.1012  for  the  applicable 
program  measures. 

(d)  Results  of  program  audit.  Each 
utility  or  paulicipating  home  heating 
supplier  subject  to  the  FSP  is  required  to 
provide  the  following  information  in 
writing  to  each  eligible  customer  who 
receives  a  program  audit: 

(1)  An  estimate  of  the  total  cost 
expressed  in  dollars  or  a  range  of 
dollars,  of  installation  by  a  contractor  of 
each  applicable  program  measure. 

(2)  An  estimate  of  the  total  cost, 
expressed  in  dollars  ^r  a  range  of 
dollars,  or  purchase  by  the  customer  of 
each  applicable  program  measure. 

(3)  An  estimate  of  energy  savings 
expressed  in  dollars  or  a  range  of 
dollars,  of  each  applicable  program 
measure  addressed  by  the  program 
audit. 

(4)  Information  on  existing  Federal  tax 
credits. 

(5)  In  the  case  of  a  utihty  or 
participating  home  heating  supplier 
which  does  not  provide  in-person  results 
of  audits,  the  customer  must  be  given 
the  opportimity  to  discuss  the  results  of 
the  audit  with  a  qualified  person. 

(e)  Prohibitions  and  disclosure 
required  for  program  audits.  (1)  Unless 
otherwise  approved  by  the  Assistant 
Secretary  pursuant  to  §  456.1022.  the 
auditor  is  prohibited  from  estimating,  as 
part  of  any  program  audit  provided 
pursuant  to  the  FSP,  the  costs  or  energy 
cost  savings  of  installing  any  measure  or 
product  which  is  not  a  program  measure. 

(2)  Auditors  are  prohibited  from 
recommending  any  supplier,  contractor. 
or  lender  who  supplies,  installs,  or 
finances  the  sale  or  installation  of  any 
program  measure  if  such 
recommendation  would  unfairly 
discriminate  among  such  suppliers, 
contractors,  or  lenders.  If  the  utility  or 
participating  home  heating  supplier 
subject  to  the  FSP  is  itself  a  supplier, 
installer,  or  lender  listed  in  accordance 
with  §  456.1012(b),  the  auditor  may  so 
state. 

(3)  No  utility,  participating  home 
heating  supplier,  or  auditor  may  unfairly 
discriminate  among  program  measures. 

(4)  Each  auditor  must  provide  the 
eligible  customer  with  a  written 
statement  of  any  substantial  interest 
which  the  person  or  the  person's 
employer  has.  directly  or  indirectly,  in 
the  sale  or  installation  of  any  program 
measures. 

(f)  Program  audits  of  furnaces.  In 
order  for  an  auditor  of  a  utility  or 
participating  home  heating  supplier 
subject  to  the  FSP  to  provide  cost  and 
savings  estimates  for  furnace  efficiency 
modifications  with  respect  to  a  furnace 
which  uses  as  its  primary  source  of 
energy  any  fuel  or  source  of  energy 


other  than  the  fuel  or  source  of  energy 
sold  by  that  utility  or  participating  home 
heating  suppUer,  the  eligible  customer 
must  request  such  audit  by  signing  a 
form  which  includes  the  following: 

If  your  home  is  heated  by  a  source  of  fuel 
other  than  [state  the  type  of  fuel  supplied  by 
the  utility  or  participating  home  heating 
suppher),  only  the  suppher  of  the  other  fuel 
may  audit  your  furnace  unless  you 
specifically  request  us  to  audit  your  furnace. 
Federal  law  requires  that  the  request  be  in 
v\ritir.g  If  you  want  us  to  audit  your  furnace, 
although  we  do  not  supply  the  fuel  for  it, 
please  sign  below. 

(g)  Qualifications  for  program 
auditors.  Each  auditor  who  performs  a 
program  audit  pursuant  to  the  FSP 
shall— 

(1)  Be  qualified  according  to  the 
applicable  procedures  in  §  456.1014(a)  of 
this  Plan;  and 

(2)  Be  under  contract  or  subcontract 
to.  be  an  employee  of,  or  be  an 
employee  of  a  contractor  or 
subcontractor  to,  a  utility  or 
participating  home  heating  supplier 
subject  to  the  FSP. 

§  456.1008    Arrangement  installation. 

(a)  Each  utility  and  participating  home 
heating  supplier  subject  to  the  FSP  shall 
offer  to  provide  to  each  customer  at  the 
time  of  the  audit  or  with  the  audit 
results  an  information  packet 
containing — 

1 1 1  A  list  of  participating  contractors 
and  lenders  in  the  RCS  Program; 

[2]  Basic  information  about  the  nature, 
types  and  terms  of  financing  for  energy 
conservation  or  renewable  resource 
measures; 

(3)  An  arrangement  card  which  should 
be  signed  by  the  customer  and  lender 
and/or  installer,  and  returned  to  the 
utility  upon  receipt  of  the  arranged  loan 
or  completion  of  the  arranged 
installation  or  both;  and 

(4)  A  telephone  number  which  the 
customer  may  call  to  ask  appropriate 
questions  concerning  the  installation 
and  financing  of  program  measures. 

(b)  Prohibitions.  (1)  No  utility  or 
participating  home  heating  supplier 
subject  to  the  FSP  shall  recommend, 
select,  or  provide  information  about  any 
supplier  or  installer  when  such  a 
recommendation  would  result  in  unfair 
discrimination  among  suppliers  or 
installers. 

(2)  No  utihty  or  participating  home 
heating  supplier  subject  to  the  FSP  shall 
discriminate  unfairly  among  customers, 
suppliers,  installers,  or  program 
measures.  However,  a  utility  or 
participating  home  heating  supplier 
which  is  listed  in  accordance  with 
§  456.1012(b)(1)  or  (2)  may  so  state. 


(3)  No  utihty  or  participating  home 
heating  supplier  subject  to  the  FSP  shall 
arrange  installation  with  any  supplier  or 
installer  unless  such  person  is  listed  in 
the  Master  Record. 

§  456.1009    Arranging  financing. 

(a)  Each  utility  and  participating  home 
heating  supplier  subject  to  the  FSP  shall 
offer  to  provide  to  each  eligible 
customer  at  the  time  of  the  audit  or 
audit  results,  the  information  packet 
referred  to  in  §  456.1008(a). 

(b)  Prohibitions.  (1)  No  utility  or 
participating  home  heating  supplier 
subject  to  the  FSP  may  recommend, 
select,  or  provide  information  about  any 
lender  when  such  a  recommendation, 
selection  or  information  would  result  in 
unfair  discrimination  among  lenders. 
When  arranging  financing,  no  utility  or 
participating  home  heating  supplier 
subject  to  the  FSP  may  discriminate 
unfairly  among  suppliers,  eligible 
customers,  installers,  lenders,  or 
program  measures.  However,  if  the 
utility  or  participating  home  heating 
supplier  is  listed  in  accordance  with 

§  456.1012(b)(3).  it  may  so  state. 

(2)  No  utility  or  participating  home 
heating  suppher  subject  to  the  FSP  shall 
arrange  financing  for  the  purchase  or 
installation  of  program  measures  with  a 
lender  unless  the  lender  is  Usted  in  the 
Master  Record. 

§  456. 1 0 1 0    Accounting  and  payment  of 
costs. 

(a)  Accounting.  All  amounts  expended 
or  received  by  a  utility  subject  to  the 
FSP  which  are  attributable  to  the  RCS 
Program,  including  any  penalties  paid 
under  10  CFR  Part  456  Subart  F  (Federal 
Standby  Authority)  shall  be  separately 
accounted  for  on  the  books  and  records 
from  amounts  attributable  to  all  other 
activities  of  the  utility, 

(b)  Payments  of  costs.  Utilities  subject 
to  the  FSP  shall  treat  costs  as  described 
below  and  shall  notify  the  Assistant 
Secretary,  pursuant  to  §  456.1021,  how 
the  costs  described  in  paragraph  (b)(2) 
of  this  section  will  be  treated. 

(1)  All  amounts  expended  by  a  utility 
subject  to  the  FSP  for  the  program 
announcement  and  all  public  education 
and  program  promotion  directly  related 
to  providing  information  about  a  utility's 
RCS  Program  shall  be  treated  as  a 
current  expense  of  providing  utility 
service  and  be  charged  to  all  ratepayers 
of  the  utility  subject  to  the  FSP  in  the 
same  manner  as  other  current  operating 
expenses  of  providing  such  utility 
service. 

(2)  The  cost  of  the  following  program 
elements  shall  be  recovered  in  the 
manner  specified  by  the  State  regulatory 
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authority  for  all  regulated  utilities 
subject  to  the  FSP  (except  that  the 
amount  that  may  be  recovered  directly 
from  a  residential  customer  for  whom 
the  activities  described  in  paragraph 
(b)(2)(ii)  of  this  section  are  performed 
shall  not  exceed  $15  per  dwelling  unit, 
or  the  actual  cost  of  such  activities, 
whichever  is  less): 

(i)  Administrative  and  general 
expenses,  including  those  associated 
with  program  audits,  customer  billing 
services,  and  arranging. 

(ii)  Project  manager  requirements, 
including — 

(A)  The  providing  of  program  audits: 

(B)  The  arranging  for  a  lender  to  make 
a  loan  to  an  eligible  customer  to  finance 
the  purchase  and  installation  costs  of 
energy  conservation  and  renewable 
resource  measures: 

(C)  The  arranging  to  have  the  program 
measures  installed;  and 

fD)  List  distribution. 

(3)  In  determining  the  amount  to  be 
recovered  directly  from  customers  as 
provided  under  paragraph  (b)(2)  of  this 
section,  the  State  regulatory  authority 
shall  take  into  consideration,  to  the 
extent  practicable,  the  customers'  ability 
to  pay  and  the  likely  levels  of 
participation  in  the  utihty  program 
which  will  result  from  such  recovery. 

(c)  Duplication  of  audits.  (1)  In  areas 
where  a  residential  customer  is  an 
eligible  customer  of  more  than  one 
utility  or  participating  home  heating 
supplier,  such  customer  is  entitled  to  an 
RCS  audit  from  only  one  of  these 
utilities  or  home  heating  suppliers. 

(2)  No  utility  or  participating  home 
heating  supplier  subject  to  the  FSP  shall 
be  required  to  make  more  than  one  audit 
of  a  residential  building  or  dwelling  unit 
therein,  unless  a  new  owner,  who  is  an 
eligible  customer,  requests  a  subsequent 
audit. 

§  456.101 1    Customer  billing,  repayment  of 
loans,  and  termination  of  service. 

(a)  Customer  billing.  Every  charge  by 
a  utility  or  a  participating  home  heating 
supplier,  subject  to  the  RCS  Federal 
Standby  Plan,  to  a  customer  for  any 
•portion  of  the  costs  of  carrying  out  any 
activity  pursuant  to  the  FSiP  that  is 
charged  to  the  residential  customer  for 
whom  such  activity  is  performed 
(including  repayment  of  a  loan)  and  that 
is  included  on  a  billing  for  utility  service 
submitted  by  the  utility  or  home  heating 
supplier  to  such  residential  customer 
shall  be  stated  separately  on  such 
billing  from  the  cost  of  providing  utility 
or  fuel  service.  Nothing  in  this 
paragraph  shall  be  construed  so  as  to 
require  that  charges  to  the  customer  for 
activities  performed  pursuant  to  the  FSP 


must  be  included  on  the  periodic  utility 
or  fiiel  bill. 

(b)  Repayment  of  loans.  (1)  In  the  case 
of  any  Icfan  arranged  by  a  utility 
pursuant  to  §  456.1009,  the  utility,  at  the 
request  of  the  lender,  and  with  the 
approval  of  the  customer,  shall  permit 
repayment  of  the  loan  as  part  of  the 
periodic  utility  bill.  The  utility  may 
recover  from  the  lender  the  cost 
incurred  by  the  utility  in  carrying  out 
such  manner  or  repayment. 

(2)  In  the  case  of  any  loan  for  the 
purchase  or  installation  of  program 
measures  made  by  a  participating  home 
heating  supplier  under  FSP,  or  under  the 
circumstances  described  m  §  456.1009, 
by  a  lender  other  than  that  participating 
home  heating  supplier — 

(i)  The  participating  home  heating 
supplier  shall  permit  the  eligible 
customer  to  include  repaym-^nf  of  the 
loan  in  the  customer's  payment  of  his 
periodic  fuel  bill  over  a  period  of  not 
less  than  three  years,  unless  the  eligible 
customer  chooses  a  shorter  repayment 
period; 

(li)  A  lump-sum  payment  of 
outstanding  principal  and  interest  may 
be  required  by  the  lender  upon  default 
(as  determined  under  applicable  law)  in 
payment  by  the  eligible  customer;  and 

(iii)  No  penalty  shall  be  imposed  by  a 
participating  heating  supplier,  or  any 
other  lender  with  which  a  loan  is 
arranged  by  the  participating  home 
heating  supplier,  for  payment  of  all  or 
any  portion  of  the  outstanding  loan 
amount  prior  to  the  date  such  payment 
would  otherwise  be  due. 

(c)  Termination  of  sen-ice.  No  utility 
or  participating  home  heating  supplier 
subject  to  the  FSP  shall  terminate  or 
otherwise  restrict  utihty  or  fuel  service 
to  any  customer  for  any  default  by  the 
customer  for  payments  due  fur  any 
services  under  the  FSP. 

§  456.1012    List  of  suppliers,  contractors, 
and  lenders. 

(a)  Master  Record.  The  procedures  for 
the  preparation  of  a  Master  Record  of  all 
suppliers,  contractors,  and  lenders  who 
sell,  install,  or  finance  program 
measures  in  a  State  subject  to  the  FSP 
and  who  wish  to  be  included  in  the  lists 
distributed  pursuant  to  paragraph  (r)  of 
this  section  are  as  follows: 

(1)  DOE  or  its  designee  is  the  Listinjj 
Agency  which  is  responsible  for  the 
preparation  and  maintenance  of  the 
Master  Record.  The  Assistant  Secretary 
is  responsible  for  the  criteria  for 
inclusion  in  and  deletion  from  the 
Master  Record  as  well  as  for  retaining 
the  ultimate  responsibility  for  the 
Master  Record. 

(2)  Each  utility  subject  to  the  FSP  shall 
ensure  that  a  reasonable  attempt  is 


made  to  inform  all  suppliers, 
contractors,  and  lenders  v.ho  sell. 
install,  or  finnnce  program  measures  in 
their  service  area  of  the  pending 
compilation  of  the  Master  Record  All 
notices  shall  contain  the  list  of 
qualification  requi.'-ements  set  forth  in 
paragraph  (b)  of  this  section  and 
§  456.1014  and  shall  inform  potential 
applicants  of  how  they  may  apply  for 
inclusion  in  the  Master  Record' Al  a 
minimum,  the  following  mifthods  of 
notice  shall  be  used  by  the  utilities  to 
notify  the  above  parties  as  to  how  they 
may  apply  for  inclusion  to  the  Master 
Record; 

(i)  Publication  in  newspapers  of 
general  circulation  m  the  utility  service 
area. 

(ii)  Direct  notification  of  appropriate 
trade  associations. 

(3)  Utilities  shall  take  this  gathered 
information  and  forward  it  to  the 
Assistant  Secretary  or  his  designee  who 
will  apply  DOF's  cntena  to  determine 
which  of  the  interested  parties  qualify 
for  listing. 

(4)  All  persons,  and  only  such 
persons,  who  agree  to  comply  with  the 
requirements  of  paragraph  (b)  of  this 
section  (unless  on  the  basis  of  past 
experience,  the  Assistant  Secretary  or 
his  designee  determines  that  such 
person's  agreement  is  no!  adequate 
assurance  of  compliance  with  the 
requirements  of  paragraph  (b)  of  this 
section)  shall  be  included  in  the  mitial 
Master  Record,  and  thereafter  in  the 
existing  Master  Record  within  a 
reasonable  time  after  applying  for 
inclusion. 

(5)  Delisting  (i)  Temporan  aelislmg. 
Each  utility  and  participating  home 
heating  supplier  subject  to  the  FSF  shall 
cease  temporarily  from  arranging  with 
any  person  in  the  Master  Record  and 
shall  remove  from  the  Master  Record 
any  person  whom  the  Assistant 
Secretary  or  his  designee  has  verified  as 
failing  to  comply  with  the  requirements 
of  paragraph  (b)  of  this  section  for  a 
period  of  30  days  following  this 
venfica'ion.  or  until  the  provisions  of 
pa:agraph  (a)  (5)  (v)  of  this  section  have 
been  satisfied,  whichever  is  longer.  If 
the  utility  or  participating  home  healing 
supplier  receives  information  that  a 
person  m  the  Master  Record  Yxm,  faii.-d 
to  comply  with  paragraph  (b)  of  this 
section,  the  utility  may,  pnor  to 
notifying  the  Assistant  Secretary  or  his 
designee,  temporarily  remove  the  person 
from  the  Master  Record.  The  uhlity  and 
participating  home  heating  supplier  must 
then  immediately  notify  the  Assistant 
Secretary  or  his  designee.  After  being 
notified  by  the  Assistant  Secretary  or 
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his  designee,  the  person  may  inquire 
about  the  case  against  him  or  her. 

(ii)  Extended  delisting.  Subject  to  the 
provisions  of  paragraph  (a]  (5]  (iv)  of 
this  section,  any  person  determined  by 
the  Assistant  Secretary  or  his  designee 
to  have  violated  the  listing  requirements 
of  paragraph  (b)  of  this  section  three 
times  within  a  12  month  period  shall,  as 
ordered  by  the  Assistant  Secretary  or 
his  designee,  be  removed  from  the 
Master  Record  for  a  period  of  6  months 
or  until  the  provisions  of  paragraph  (a) 
(5)  (v)  have  been  satisfied,  whichever  is 
longer,  and  not  arranged  with  during 
this  period. 

(iii)  Each  utility  and  participating 
home  heating  supplier  shall  be  required 
to  notify  immediately  the  Assistant 
Secretary  of  any  alleged  violations  of 
the  requirements  of  paragraph  (b)  of  this 
section  for  inclusion  in  the  Master 
Record. 

(iv)  Each  person  proposed  for 
extended  delisting  shall  have — 

(A)  Written  notice  from  the  Assistant 
Secretary  or  his  designee  of  the 
proposed  removal  and  the  grounds  for 
such  removal  at  least  30  days  before  the 
actual  removal; 

(B)  An  opportunity  to  respond  in 
writ^  to  the  allegations  contained  in 
the  notice;  and 

(C)  With  respect  to  installers,  access 
to  the  records  of  the  utility  regarding 
any  inspections  of  the  work  of  such 
installer. 

(v]  All  persons  removed  from  the 
Master  Record  p^orsuant  to  paragraph  (a) 
(5)  (i)  or  (ii)  of  this  section  shall  have  an 
opportunity  to  be  included  anew  in  the 
Master  Record  at  the  end  of  the 
prescribed  period  and  provided  the 
delisted  person  has — 

(A)  Corrected  all  old  violations:  and 

(B)  Agreed  to  pay  for  any  inspections 
to  verify  that  the  corrections  have  been 
made. 

(vi)  Any  person  removed  from  the 
Master  Record  pursuant  to  paragraph  (a) 
(5)  (i)  or  (ii)  of  this  section  by  the 
Assistant  Secretary  or  his  designee  may 
appeal  such  removal  in  accordance  with 

S  456.1003K:]. 

(tj  Requirements  for  inclusion  in  the 
Master  Record.  (1)  When  installing 
program  measures  under  the 
circimistances  described  in  9  456.1005, 
all  installation  contractors  included  in 
the  Master  Record  shall — 

(i)  Install  only  measures  covered  by 
the  measures  warranties  provided  for  in 
S  456.105; 

(ii)  Comply  with  the  contractor's 
measures  warranty  provided  for  in 
S  456.105; 

(iii)  Furnish  the  customer  with  a 
written  contract  describing  the  job  to  be 
performed  and  its  cost; 


(iv)  Comply  with  all  applicable 
Federal,  State,  and  local  laws  and 
regulations  emd/or  adopted  standards; 

(v)  Comply  with  any  applicable 
quality  assurance  requirements 
established  pursuant  to  §  456.1013; 

(vi)  Comply  with  the  applicable 
qualification  provisions  established 
pursuant  to  5  456.1014;  and 

(vii)  Agree  to  participate  in  good  faith 
in  the  conciliation  conference  described 
in  §  456.1018(a)  when  there  is  a 
complaint  by  an  eligible  customer 
against  such  person. 

(2)  When  supplying  program  measures 
under  the  circumstances  described  in 

§  456.1005,  all  suppliers  included  in  the 
Master  Record  shall — 

(i]  With  respect  to  the  program 
measures  the  supplier  is  listed  as 
carrying,  supply  program  measures 
covered  by  the  measure  warranties 
provided  for  in  paragraph  (1)  or  (2)  of 
the  definition  of  Measure  Warranties 
(§  456.105); 

(ii)  Have  a  method  for  informing 
customers  of  those  products  supplied  by 
the  supplier  that  are  program  measures, 
and  that  have  a  measure  warranty; 

(iii)  Comply  with  all  applicable 
Federal,  State,  and  local  laws  and 
regulations; 

(iv)  Comply  with  any  applicable 
quality  assurance  provisions  established 
pursuant  to  §  456.1013;  and 

(v)  Agree  to  participate  in  good  faith 
in  the  conciliation  conference  described 
in  §  456.1018(a)  when  there  is  a 
complaint  by  an  eligible  customer 
against  such  person. 

(3)  When  financing  the  sale  or 
installation  of  program  measures  under 
the  circumstances  described  in 

I  456.1005,  all  lenders  included  in  the 
Master  Record  shall — 

(i)  Not  take  security  in  real  property 
that  is  used  as  the  principal  residence  of 
the  eligible  customer,  unless  the  eligible 
customer  acknowledges  in  writing  that 
he  or  she  is  aware  of  the  consequences 
of  default  on  the  loan; 

(ii)  Comply  with  all  applicable 
Federal,  State,  and  local  laws  and 
regulations; 

(iii)  Provide  each  appropriate  utility 
and  participating  home  heating  supplier 
subject  to  the  FSP  in  the  customer's 
service  area  with  copies  of  the  lenders' 
loan  forms;  and 

(iv)  Agree  to  participate  In  good  faith 
in  the  conciliation  conference  described 
in  §  456.1018(a)  when  there  is  a 
complaint  by  an  eligible  customer 
against  such  person. 

(c)  List  distribution  to  eligible 
customers.  Each  utility  and  participating 
home  heating  supplier  subject  to  the  FSP 
shall  provide,  upon  request,  to  every 
eligible  customer,  hsts  of  all  suppliers. 


contractors,  and  lenders  included  in  the 
Master  Record  who  sell,  install  or 
finance  program  measures  in  its  service 
area  or  a  smaller  area  where 
appropriate, 

(1)  Each  utility  subject  to  the  FSP  shall 
publish  the  list  in  a  fair,  open,  and 
nondiscriminatory  manner. 

(2)  Each  utility  and  participating  home 
heating  supplier  subject  to  the  FSP  shall 
present  these  lists  in  a  fair,  open,  and 
nondiscriminatory  maimer. 

(3)  The  list  shall  indicate  the  type  (but 
not  brand  name)  of  program  measure  (s) 
each  supplier  or  contractor  sells  or 
installs. 

(4)  The  list  of  lenders  shall  include  a 
statement  informing  customers  that 
financial  assistance  under  the  Solar 
Energy  and  Energy  Conservation  Bank 
Act  may  be  available  from  lenders 
included  in  the  Master  Record. 

(5)  Each  utility  and  participating  home 
heating  supplier  subject  to  the  FSP  shall 
periodically  send  to  the  Assistant 
Secretary  or  his  designee  any  names  it 
has  received  for  inclusion  or  deletion 
from  these  lists. 

The  Assistant  Secretary  or  his  designee 
will  review  the  names  and  inform  the 
appropriate  utility  and  participating 
home  heating  supplier  of  any  names  that 
are  authorized  to  be  included  or  deleted 
from  these  lists.  Each  utility  shall  then 
update  these  lists  to  reflect  the  approved 
additions  and  deletions  received. 


§  456.1023 
A]. 


Quality  assurance  [Proposal 


Each  utility  or  participating  home 
heating  supplier  subject  to  the  FSP  shall 
establish  and  send  to  the  Assistant 
Secretary  for  approval,  pursuant  to 
S  456,1021.  procedures  to  ensure  that 
reasonable  levels  of  effectiveness  and 
safety  are  maintained  in  the  supply  and 
installation  of  measures  under  the  FSP. 


§456.1013 
Bl. 


Quality  assurance  [Proposal 


(a)  Each  utility  or  participating  home 
heating  supplier  subject  to  the  FSP  shall 
establish  and  send  to  the  Assistant 
Secretary  for  approval,  pursuant  to 
S  456.1021.  procedures  to  ensure  that 
reasonable  levels  of  effectiveness  and 
safety  are  maintained  in  the  supply  and 
installation  of  measures  under  the  FSP, 
These  procedures  shall  provide  for  the 
following: 

(1)  Random  post-installation 
inspections  of  installations  performed 
by  each  installer  under  the 
circiunstances  described  in  S  456.1005 
during  the  first  year  of  the  utility's  or 
participating  home  heating  supplier's 
FSP  program.  These  Inspections  shall 
determine  compliance  with  applicable 
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Federal,  State  or  local  laws,  standards, 
or  manufacturers  instructions  as 
determined  by  the  utility  or  participating 
home  heating  supplier.  Only  persons 
quahfied  pursuant  to  §  456.1014  shall 
perform  inspections  and  no  inspector 
shall  have  a  financial  interest  in  the 
contractor  who  installed  the  measure(s) 
unless  the  contractor  is  a  covered  utility 
or  participating  home  heating  supplier; 

(2)  A  mecnanism  to  inform  the 
customer  and  installer  of  the  results  of 
the  inspections  within  a  reasonable 
time; 

(3)  An  offer  to  make  available  to  each 
customer,  at  the  time  of  the  audit  or 
when  the  results  of  the  audit  are 
provided,  information  on  how  to 
recognize  the  most  common  types  of 
improper  installation; 

(4)  Providing  information  to  audited 
customers  on  the  Federal,  State,  and 
local  conciliation  and  redress 
procedures  available  in  the  event  of  an 
improper  installation;  and 

[5]  Providing  information  on  the 
availability  of  independent  (public  or 
private)  inspection  services. 

(b)  Any  utility  or  participating  home 
heating  supplier  may  request  an 
exception  from  the  requirements  of 
paragraphs  (a)  (l)-(5)  of  this  section 
pursuant  to  §  456.1022.  Such  requests 
must  demonstrate  that  existing 
mechanisms  are  sufficient  to  ensure 
reasonable  levels  of  the  quality  of 
installations. 

§  456. 1 0 1 4    Qualification  procedures  for 
auditors,  installers,  and  Inspectors. 

(a)  Auditor  qualification 
requirements.  (1]  Each  utility  and 
participating  home  heating  suppHer 
subject  to  the  FSP  must  provide  auditors 
for  the  RCS  program  who  have  either 
successfully  completed  an  auditor 
training  program  using  the  DOE  auditor 
training  manual  or  any  other  DOE 
approved  auditor  training  program,  or 
passed  a  DOE  approved  certification 
examination. 

(2)  Paragraph  (a)  (1)  of  this  section 
shall  not  be  applicable  to  any  auditor 
who  has  previously  operated  under  an 
approved  State  Plan  unless  the  utility  or 
participating  home  heating  supplier 
decides  otherwise. 

(b)  Installer  qualification 
requirements.  (1)  Each  utility  and 
participating  home  heating  supplier 
subject  to  the  FSP  shall  assure  that 
installers  of  flue-opening  modifications, 
electrical  and  mechanical  ignition 
systems,  and  wind  energy  systems  are 
able  to  install  these  measures  in 
compliance  with  apphcable  Federal, 
State  and  local  laws  and  regulations.  In 
the  absence  of  such  laws  or  regulations, 
the  utility  or  particiating  home  heating 


supplier  shall  specify  the  standards  to 
be  used,  such  as  industry  consensus 
standards  or  other  standards  subject  to 
DOE  approval  pursuant  to  §  456.1021. 

(2)  Utilities  and  participating  home 
heating  home  suppliers  that  operate  in 
States  that  have  enacted  and  are 
actively  administering  a  statewide 
program  for  the  licensing  of  such 
installers  may  request  DOE  to  exempt 
them  from  the  obligations  described  in 
paragraph  (b)(1)  of  this  section. 

(3)  Paragraph  (b)(1)  of  this  section 
shall  not  be  apphcable  to  any  installer 
who  has  previously  operated  under  an 
approved  RCS  Program  within  the  State 
now  covered  by  this  FSP.  This  provision 
shall  not  apply  to  installers  who  would 
otherwise  not  be  entitled  to  be  included 
on  a  Master  List  because  of  the  delisting 
provisions  of  a  Federal  or  State  RCS 
program. 

(c)  Inspector  qualification 
requirements^  (1)  Each  utility  and 
participating  home  heating  supplier 
subject  to  the  FSP  shall  assure  that 
inspectors  of  program  measures  are  able 
to  inspect  for  compliance  with 
applicable  laws,  standards,  or 
manufacturers'  instructions  as 
determined  pursuant  to  §  456,1013(ajl]j 
[Proposal  B]. 

(2)  Paragraph  (c)(1)  of  this  section 
shall  not  be  applicable  to  any  inspector 
who  has  previously  operated  under  an 
approved  State  plan  unless  the  utility  or 
participating  home  heating  supplier 
decides  otherwise. 

(d)  Additional  requirements  with 
respect  to  qualifying  procedures. 
Pursuant  to  §  456.1021,  each  utility  and 
participating  home  heating  supplier 
subject  to  the  FSP  is  required  to — 

(1)  Provide  procedures  for  the 
Assistant  Secretary's  review  which 
assure  that  persons  are  permitted,  in  a 
nondiscriminatory  manner,  to 
participate  in  the  qualification 
procedures  and  describe  how  this  will 
be  done;  and 

(2)  Establish  a  timetable  for  the 
implementation  of  the  qualification 
procedures  for  auditors,  installers,  and 
inspectors.  For  a  utiUty.  this  timetable 
shall  provide  for  implementation  of  such 
procedures  no  later  than  60  days 
following  the  issuance  of  the  order  to 
comply  with  FSP.  For  a  participating 
home  heating  suppUer,  this  timetable 
shall  provide  for  implementation  of  such 
procedures  no  later  than  the  date 
specified  on  the  notice  sent  by  the 
Assistant  Secretary  approving  the 
participation  of  such  supplier  in  the  FSP. 

S  456. 1 0 1 5    Home  iMating  suppliers. 

(a)  Participation  and  Withdrawal 
Any  home  heating  supplier  in  a  State 
subject  to  the  RCS  Federal  Standby  Plan 


wishing  to  participate  in  the  Plan  may 
contact  the  Assistant  Secretary. 

(1)  Notwithstanding  any  other 
provision  of  this  part,  any  participating 
home  heating  supplier  may  request  a 
waiver  of  certain  requirements  in  this 
Plan  as  provided  in  paragraph  (b)  of  this 
section. 

(2)  Any  participating  home  heating 
supplier  may  voluntarily  withdraw  from 
the  FSP  by  submitting  to  the  Assistant 
Secretary  a  written  notification. 

(3)  Prior  to  withdrawal,  the 
participating  home  heating  supplier  shall 
give  notice  of  its  withdrawal  to  those 
customers  who  have  either  requested 
RCS  audits  or  otherwise  have  been 
involved  in  RCS  services  and  shall  refer 
them  to  the  appropriate  utility  in  the 
same  service  area. 

(4)  The  withdrawal  notice  to  the 
Assistant  Secretary  shall  give  assurance 
that  the  home  heating  supplier  has 
performed  the  requirements  in 
paragraph  (a)(3)  of  this  section. 

(b)  Waiver  of  requirements.  (1)  The 
Assistant  Secretary'  will  individually 
consider  requests  for  waivers  of  FSP 
requirements  from  participating  home 
healing  suppliers  on  the  basis  of  the 
limited  resources  of  the  home  heating 
suppliers. 

(2)  The  Assistant  Secretary  will  not 

waive  the  following  requirements  for 
any  home  heating  supplier  who  chooses 
to  participate  in  the  program: 

(i)  Section  456.1003  (Investigation  and 

enforcement). 

(li)  Section  456.1007(e)  [Prohibitions 
concerning  program  audits). 

(ill)  Section  456.K»0:'(r)  (Furnace 
audits). 

(iv)  Sections  456.1008(b)  (1)  and  (2) 
(Prohibitions  against  discrimination  in 
arranging  installation). 

(v)  Section  456.1009(b)  (Prohibitions 
against  discrimmation  in  arranging 
financing). 

(vi)  Section  456.1012(c)  (1)  and  (2) 
(Prohibitions  against  discnmmation  m 
listing). 

§  456.1016    Program  measures. 

(a)(1)  Each  utility  or  participating 
home  heating  supplier  subject  to  the 
RCS  Federal  Standby  Plan  may  exclude 
any  program  measure  for  its  ser\ice 
area  on  the  following  bases: 

(i)  When,  by  substituting  utility  or 
home  heating  supplier  denved  data,  the 
program  measure  has  payback  period 
(P)  of  more  than  seven  years,  as 
determined  by  dividing  the  installed  first 
cost  (F)  less  any  Federal  and  State  tax 
credit  (T),  by  the  first  year  energy 
savings  in  dollar8(S), 
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(ii)  When,  by  substituting  a  utility  or 
home  heating  supplier  specific 
prototypical  house,  it  is  determined  that 
the  program  measure  has  payback 
period  (?)  of  more  than  seven  years 
pursuant  to  the  formula  in  paragraph 
(a)(l)(i)  of  this  section. 

(2)  The  utility  or  participating  home 
heating  supplier  shall  provide  to  the 
Assistant  Secretary,  pursuant  to 
S  456.1022,  data  to  substitute  any 
exclusion  pursuant  to  paragraphs 
(a)(l)(i)  or  (ii)  of  this  section. 

(b)  TTie  utility  or  participating  home 
heating  supplier  may  add  to  the  Plan, 
with  DOE's  approval,  pursuant  to 
S  456.1022,  any  measure  not  identified  in 
Appendix  I  to  this  Part  as  a  program 
measiu'e  for  its  service  areas. 

S  456.1017    Supply,  Installation,  and 
financing  by  utilities. 

(a)  General.  Except  as  provided 
below,  the  provisions  of  Subpart  E  and 
S  456.304(a)(3)  and  (b)  of  this  Part 
relating  to  the  prohibition,  exemptions, 
waivers  and  other  requirements 
affecting  utility  supply,  installation  and 
financing  activities  shall  apply  to  the 
utihties  subject  to  the  FSP. 

(b)  Exemption  for  utility 
subcontractors  supply  and  installation. 
The  Assistant  Secretary  shall  grant  an 
exemption  to  the  prohibition  contained 
in  S  436.502(a)  to  a  covered  utility  to 
supply  or  Install  any  energy 
conservation  or  renewable  resource 
measure  through  contracts  between 
such  utility  and  independent  supplier  or 
contractors  where  the  customer  requests 
such  supply  and  installation  and  the 
following  conditions  are  met: 

(1)  The  utility  certifies  to  DOE  that 
each  supplier  or  contractor — 

(i)  Shall  be  on  the  list  of  suppliers  and 
contractors  referred  to  in  §  456.1012; 

(ii)  Shall  not  be  subject  to  the  control 
of  the  utility,  except  as  to  the 
performance  of  such  contract  and  shall 
not  be  an  affihate  or  subsidiary  of  such 
utility;  and 

(iii)  If  selected  by  the  utility,  shall  be 
selected  in  a  manner  consistent  with 
paragraph  (b)(2)  of  this  section. 

(2)  The  utihty  submits  to  DOE  a 
description  of  the  proposed  utility 
activities  which  shall  include  evidence 
that  such  activities — 

(i)  Shall  not  involve  unfair  methods  of 
competition; 

(ii)  Shall  not  have  a  substantial 
adverse  effect  on  competition  in  the 
area  in  which  such  activities  are 
undertaken  nor  result  in  providing  to 
any  suppher  or  contractor  an 
unreasonably  large  share  of  contracts 


for  the  supply  or  installation  of  energy 
conservation  or  renewable  resource 
measures;  and 

(iii)  Shall  be  undertaken  in  a  manner 
that  provides,  subject  to  reasonable 
conditions  the  utility  may  establish  to 
ensure  the  quality  of  supply  and 
installation  of  energy  conservation  or 
renewable  resource  measures,  that  any 
financing  by  the  utility  of  such  measures 
shall  be  available  to  finance  the  supply 
or  installation  by  any  contractor  on  the 
list  referred  to  in  §  456.1012  or  to  finance 
the  purchase  of  such  measures  to  be 
installed  by  the  customer  and 

(iv)  To  the  extent  practicable  and 
consistent  with  paragraphs  (b)(2)(i)-(iii) 
of  this  section,  shall  be  undertaken  in  a 
manner  which  minimizes  the  cost  of 
residential  energy  conservation 
measures  to  such  customers. 

(3)  Any  covered  utility  wishing  to 
obtain  an  exemption  to  the  prohibition 
contained  in  §  456.502(a)  shall  obtain 
approved  by  sending  the  request  for 
exemption  along  with  the  required 
conditions  and  evidence  described  in 
paragraphs  (b)(1)  and  (2)  of  this  section 
to  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energy. 
Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585. 

(4)  Upon  request,  a  utility  conducting 
activities  pursuant  to  this  section  shall 
provide  DOE  with  a  current  estimate  of 
the  average  price  of  supply  and 
installation  of  energy  conservation  and 
renewable  resource  measures  subject  to 
the  contracts  entered  into  by  the  utility 
under  paragraph  (b)  of  this  section. 

{  456. 1 0 1 8    Complaints  processing 
procedures. 

(a)  Conciliation  conference  for 
customer  complaints.  Each  utility  or 
participating  home  heating  supplier 
subject  to  the  FSP  is  required  to  make  a 
conciliation  conference  available  for  the 
purpose  of  resolving  complaints  by 
eligible  customers  against  persons  who 
install  or  sell  installation  of  program 
measures  under  the  circumstances 
described  in  5  456.1005.  For  the 
resolution  of  complaints  by  eligible 
customers  against  the  utility  or 
participating  home  heating  supplier 
subject  to  the  Plan  concerning  any 
matter  specific  to  the  Plan,  the  utihty  or 
participating  home  heating  supplier  in 
question  shall  contract  with  a  neutral 
party  to  handle  the  conciliation 
conference. 

(1)  Each  utility  or  participating  home 
heating  supplier  subject  to  the  FSP  must 
report  to  the  Assistant  Secretary, 
pursuant  to  \  456.1021.  the  procedures 


for  conciliation  conferences. 

(i)  The  conciliation  conference  shall 
be  free  of  cost  and  easily  accessible  to 
the  eligible  customer  making  the 
complaint. 

(ii)  Participation  in  the  conciliation 
conference  by  the  eligible  customer 
making  the  complaint  shall  be  voluntary. 

(iii)  The  conciUation  conference  shall 
be  conducted  by  an  impartial  concihator 
who  has  no  financial  interest  in  any 
party  involved  in  the  complaint  or  in  the 
outcome  of  the  proceeding. 

(2)  Each  utility  or  participating  home 
heating  suppher  subject  to  the  Plan  shall 
permit  the  conciliation  conference  to  be 
conducted  by  telephone. 

(3)  Complaints  against  any  of  the 
above  parties  shall  be  brought  to  the 
attention  of  the  conciliator  within  a 
reasonable  time. 

(b)  Redress  proceedings.  Each  utility 
or  participating  home  heating  supplier 
subject  to  the  FSP  shall  make  available 
redress  proceedings  to  all  persons 
alleging  injury  arising  from  an  activity 
carried  out  under  the  FSP  or  from  a 
violation  of  the  FSP.  Each  utility  or 
participating  home  heating  supplier  shall 
report  to  the  Assistant  Secretary, 
pursuant  to  §  456.1021.  the  procedures 
for  redress  proceedings. 

S  456.1019    Coordination. 

The  Assistant  Secretary  shall  contact 
annually  the  cognizant  Federal,  State, 
and  local  official  responsible  for  energy 
conservation  programs  within  and 
affecting  a  State  which  is  covered  by  the 
FSP. 

§456.1020    Reporting  and  recordlceeplng. 

(a)  Each  utility  and  participating  home 
heating  supplier  subject  to  the  FSP  shall 
submit  a  report  to  the  Assistant 
Secretary  no  later  than  six  months  after 
the  date  of  CKDE  approval  of  all 
procedures  submitted  pursuant  to 

§  456.1021.  An  annual  report  shall 
subsequently  be  submitted  no  later  than 
each  July  1  thereafter  until  July  1, 1986 
unless  the  initial  six  month  report  is 
required  to  be  submitted  less  than  90 
days  prior  to  July  1.  In  such  a  case,  the 
annual  report  shall  be  submitted  the 
following  July  1  and  annually  thereafter 
through  July  1. 1986. 

(b)  The  six  month  report  or  annual 
report  or  both  as  indicated,  shall  include 
the  following  information: 

(1)  The  approximate  number  of 
eligible  customers  (6  month  report  only); 

(2)  A  copy  of  the  program 
announcement  If  not  already  provided  (6 
month  report  only); 

(3)  The  number  of  program 
announcements  provided  to  eligible 
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customers,  including  the  number  of 
those  making  conditional  audit  offers  (6 
month  report  and  annual  report); 

(4)  The  number  of  program  services 
requested  and  provided,  including: 

(i)  Energy  audits  (6  month  report  and 
annual  report); 

(ii)  Arranged  installations  (6  month 
report  and  annual  report); 

(iii)  Arranged  financing  services  (6 
month  report  and  annual  report);  and 

(iv)  A  summary  of  the  results  as  well 
as  the  number  of  post-installation 
inspections  conducted  pursuant  to 
§  456.1013  (6  month  report  and  annual 
report). 

(5)  The  nature  of  any  direct  financing 
activities  and  exempted  or  waived 
supply  or  installation  activities  engaged 
in  by  the  utihties  including: 

(i)  Where  applicable,  any  copy  of  any 
state  or  local  law  or  regulation  in  effect 
on  November  9, 1978  which  requires  or 
explicitly  permits  the  utility  to  engage  in 
any  supply  or  installation  of  any  energy 
conservation  or  renewable  resource 
measures  (6  month  report); 

(ii)  The  procedures  used  to  select 
products  to  be  supplied,  installed,  or 
financed  (6  month  report  and  annual 
report); 

(iii)  The  procedures  used  to  select 
installers  to  perform  utility  supported 
work  (6  month  report  and  annual 
report); 

(iv)  Steps  the  utility  has  taken  to 
ensure  that  the  activities  have  no 
adverse  effect  on  competition  (6  month 
report  and  annual  report);  and 

(v)  The  price  and  interest  rates 
charged  by  utihties  in  conjunction  with 
the  supply,  installation  and  financing 
services  offered  pursuant  to  exemptions 
or  waivers  granted  under  §  216  (b),  (c), 
(d)(1),  (D)(2),  and  (e)  of  NECPA  (six 
month  report  and  annual  report). 

(6)  The  number  and  nature  of 
complaints  by  eligible  customers  against 
suppHers,  contractors,  and  lenders 
which  have  been  handled  through  the 
complaints  processing  procedures  of 

§  456.1018  (6  month  report  and  annual 
report);  and 

(7)  The  estimated  utility  or  home 
heating  supplier  costs  of  implementing 
the  RCS  Program  incurred  during  the 
reporting  period  (6  month  report  and 
annual  report). 


(c)  Each  covered  utility  and 
participating  home  heating  supplier  shall 
keep  for  five  years  from  the  date  of  the 
program  audit  a  copy  of  the  data 
collected  during  each  audit,  and  a  copy 
of  the  costs  and  savings  presented  to  the 
customer  receiving  the  audit  and  shall 
make  such  data  available  upon  request 
to  the  Assistant  Secretary. 

(d)  Any  other  provisions  of  this 
section  notwithstanding,  the  Assistant 
Secretary  may,  as  he  deems  essential  to 
the  Departmental  implementation  of 
program  responsibilities, — 

(1)  Require  additional  information;  or 

(2)  Waive  any  reporting  and 
recordkeeping  requirements,  except  the 
recordkeeping  requirement  in  paragraph 
(c)  of  this  section. 

§  456.1021     Information  which  a  utility  and 
participating  home  heating  supplier  shall 
report  to  the  Assistant  Sacretary. 

Utilities  subject  to  the  FSP  shall  report 
the  procedures  described  in  paragraphs 
(a)-(h)  of  this  section  to  the  Assistant 
Secretary  for  his  approval,  no  later  than 
30  days  after  issuance  of  an  order  to 
comply  with  the  FSP.  Participating  home 
heating  suppliers  shall  report  the 
following  procedures  no  later  than  the 
date  set  forth  in  the  notice  from  the 
Assistant  Secretary  approving 
participation  by  the  home  heating 
supplier  in  the  FSP: 

(a)  Procedures  for  determining  the 
estimates  of  energy  costs  savings 

(§  456.1006(b)); 

(b)  Description  of  the  treatment  of 
costs  described  in  §  456.1010(b]  (IJ  and 
(2)  (utility  only): 

(c)  Procedures  for  ensuring  that 
reasonable  levels  of  effectiveness  and 
safety  are  attained  in  the  supply  and 
installation  of  measures  under  the  RCS 
Program  (§  456.1013)  [Proposal  A  and  B]; 

(d)  Installer  qualification  requirements 
for  flue-opening  modifications,  electrical 
and  mechanical  ignition  systems  and 
wind  energy  systems  (§  456.1014(b';i]); 

(e)  Procecures  for  handling  auditors', 
installers',  and  inspectors'  training 
including  the  timetable  for  the 
implementation  of  the  qualification 
procedures  for  such  persons  (§  456.1014 
(a),  (b)(1),  (c)(1)  and  (d)(2)); 

(f)  Procedures  to  assure 
nondiscriminatory  participation  is 
permitted  for  any  person  to  qualify  as  an 


installer,  inspector  or  auditor 
(1456.1014(d)(1)): 

(g)  Procedures  for  handling  the 
conciliation  conference  (456.1018(a)); 
and 

(h)  Procedures  for  handling  redress 
proceedings  (§  456.1018(b)], 

§  456.1022     Exemptions. 

As  provided  for  in  the  applicable 
sections,  any  utility  or  participating 
home  heating  supplier  wishing  to  seek 
an  exception  from  one  or  more  of  the 
following  sections  shall  obtain  approval 
from  the  Assistant  Secretary  by  sending 
the  request  for  approval,  along  with 
supporting  documents  to  the  Assistant 
Secretary  for  Conservation  and 
Renewable  Energy,  Department  of 
Energy,  1000  Independence  Avenue. 
SW.,  Washington.  DC.  20585. 

(a)  Section  456, 1006(a)(2)  (Listing 
substitute  energy  conserving  practices  in 
the  program  announcement]: 

(b)  Section  456.100b(d|  (Allowing 
advertising  in  the  program 
announcement): 

(c)  Section  456  1007(a)(3)  (Extending 
time  for  conditional  or  unconditional 
audit  offers  after  a  customer's  request): 

(d)  Section  456.1007(b)(1)  (Identifying 
substitute  energy  conserving  practices 
during  the  program  audit): 

(e)  Section  456.1007(b)(2)  (Developing 
substitute  applicability  criteria); 

(fj  Section  456  ltX)7(b)(3)  (Developing 
substitute  program  audit  procedures): 

(g)  Section  456,1007{b)(6)  (Performing 
an  audit  for  any  measure  or  product 
which  is  not  a  program  measure); 

(h)  Section  456.1007(e)(1)  (Estimating 
costs  or  energy  cost  savings  of  installing 
any  measure  or  product  which  is  not  a 
program  measure): 

(i)  Section  456.1013(al(l  |-(5) 
(Requesting  exemption  from  the 
requirements  of  the  quality  assurance 
provisions): 

(j)  Section  456.1016(a)(2) 
(Substantiatmg  exclusion  of  program 
measures  in  calculating  payback 
period);  or 

(k)  Section  456.1016(b)  (Adding 
program  measures  to  the  FSP  not 
identified  in  Appendix  I  to  this  part). 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

15  CFR  Part  2301  i 

[Docket  No.  21102-2221 

Public  Telecommunications  Facilities 
Program 

agency:  National  Telecommunications 
and  Information  Administration  (NTIA), 
Commerce. 
ACTION:  Final  rules. 

summary:  In  47  FR  11228,  March  15, 
1982,  NTIA  announced  an  interim 
revision  of  the  rules  and  policies 
governing  its  Public 

Telecommunications  Facilities  Program 
(PTFP)  and  requested  public  comment 
on  those  revisions.  NTIA  has  reviewed 
the  comments  and  reply  comments 
submitted  in  response  to  its  Interim 
Rules  and  Policy  Statement  and  is  now 
issuing  revised  Final  Rules  which  take 
into  accovmt  the  comments  of  the 
various  parties. 

EFFECTIVE  DATE:  The  final  rules  will 
become  effective  on  November  26, 1982. 
FURTHER  INFORMATION:  Persons  desiring 
further  information-tonceming  the  Final 
Rules  should  contact:  Robert  M.  Hunter, 
Office  of  General  Counsel,  DOC,  Room 
5883.  Washington,  DC  20230.  Telephone; 
(202)  377-5384. 
SUPPLEMENTARY  INFORMATION: 

I.  Rules 

In  response  to  the  Interim  Rules  and 
Policy  Statement.  47  FR  11228  (March 
15, 1982),  NTIA  received  comments  and/ 
or  reply  comments  from  20  different 
organizations.'  Comments  with  regard  to 
the  cules  were  generally  favorable. 
While  the  National  Association  of 
Public  Television  Stations  (NAPTS) 
suggested  that  NTlA's  changes  to  the 
rules  were  unnecessary  and  created 
new  burdens  for  the  applicants,  their 
central  objection  to  the  Interim  Rules 
was  the  requirement  that  applicants 
comply  with  the  provisions  of  Office  of 
Management  and  Budget  (0MB)  Circular 


'Comments  were  submitted  by  the  following 
organizations:  Austin  Community  Radio;  Bemidji 
State  University;  Clark  College;  Connecticut 
Educational  Telecommunications  Corporation;  Dade 
County  Public  Schools:  Dayton  Public  Radio.  Inc.; 
Dull  Knife  Memorial  College;  ETCOM,  Inc.; 
Montanans  for  Quality  Television;  National 
Association  of  Public  Television  Stations;  National 
Black  Media  Coalition:  National  Federation  of 
Community  Broadcasters:  National  Public  Radio: 
Red  L.ake  Band  of  Chippewa  Indians;  Rural 
California  Broadcasting  Corporation,  and  Versatile 
Video.  Inc.  Reply  Comments  were  filed  by  the 
following  organizations;  the  Corporation  for  Public 
Broadcasting:  National  Public  Radio,  and  the 
University  of  Utah. 


A-95.  Commenters  were  unanimous  in 
their  opposition  to  this  requirement, 
arguing  that  it  was  an  unnecessary 
duplication  of  the  consultation 
requirement  contained  in  section 
392(a)(5)  of  the  Public 
Telecommunications  Financing  Act  of 
1978  (Act).  However,  the  decision  to 
require  compliance  with  0MB  Circular 
A-95  is  not  within  the  control  of  NTIA. 
Although  O.MB  is  now  in  the  process  of 
rescinding  Circular  A-95,  NTIA  must 
continue  to  require  compliance  with  the 
provisions  of  the  circular. 

Several  commenting  parties  pointed 
out  a  number  of  omissions  or 
inconsistencies  in  the  Interim  Rules  and 
suggested  minor  language  changes 
which  we  have  incorporated  into  the 
Final  Rules.  The  changes  which  follow 
are  selfexplanatory  and  need  no 
discussion.  (While  we  have  listed  each 
ofthe  changes  here,  we  are  publishing 
concurrently  the  complete  text  of  the 
Final  Rules  to  facilitate  a  better 
understanding  of  the  revisions.) 

•  The  definition  of  "Noncommercial 
educational  broadcast  station" 
contained  in  section  2301.3  is  amended 
by  inserting  the  words  "a  public  agency 
or"  between  the  words  "operated  by" 
and  "a  nonprofit  private 
foundation.  .  .  ." 

•  Section  2301.5(a)(2)(D)  is  amended 
by  deleting  the  words  "PTFP  funds"  and 
inserting  in  lieu  thereof  the  words  "PTFP 
funded  equipment". 

•  Section  2301.5(a)(2)(l)(])  is  amended 
by  inserting  before  the  semicolon  the 
phrase  "with  a  copy  of  the  letters 
transmitting  the  application  to  the 
entities  served". 

•  Section  2301.5(b)(2)(ii)(l)  is  amended 
by  deleting  the  word  "entity"  and 
inserting  in  lieu  thereof  the  word 
"entities." 

•  Section  2301.8  is  amended  by 
deleting  the  word  "on"  before  the  colon 
and  inserting  in  lieu  thereof  the  words 
"and  any  subsequent  amendment(s)  on." 

•  Section  2301.12(a)  is  amended  by 
deleting  the  phrase  "return  the 
application  to  the  applicant  and"  in 
paragraph  (3)  and  inserting  in  lieu 
thereof  the  word  "promptly,"  and 
deleting  the  phrase  "and  will  not  be 
considered  during  the  present  grant 
cycle." 

•  Section  2301.12  is  amended  by 
deleting  the  phrase  "return  the 
application  to  the  applicant  and"  in 
subparagraph  (4). 

•  Section  2301.12  is  amended  further 
by  deleting  paragraph  (b)  and 
renumbering  the  section  accordingly. 

•  Section  2301.13(a)  is  amended  by 
deleting  the  phrase  "returning  an 
incomplete  application"  and  inserting  in 


lieu  thereof  the  phrase  "notifying  an 
applicant  its  application  is  incomplete." 

•  Section  2301.13(a)  is  further 
amended  by  deleting  the  words  "or 
return  of  an  application"  and  inserting 
in  lieu  thereof  the  words  "or 
determination  of  incompleteness." 

•  Section  2301.13  is  amended  by 
inserting  after  paragraph  (b)  a  new 
paragraph  (c)  and  renumbering  former 
paragraph  (c)  as  paragraph  (d).  New 
paragraph  (c)  provides:  "(c)  If  the 
Administrator  sustains  the  Agency 
action,  i.e.,  the  denial  of  eligibility  or  the 
determination  of  incompleteness,  the 
Agency  will  return  the  application  to  the 
applicant." 

•  Section  2301.28(a)  is  amended  by 
inserting  after  subparagraph  (14)(ii)  the 
following  new  subparagraph:  "(15) 
Obtain  and  continue  to  hold  all 
necessary  Commission  authorizations." 

Furthermore,  NTIA  has  on  its  own 
initiative  adopted  a  number  of  changes 
which  for  the  most  part  clarify  the  rules 
and  need  no  discussion.  These  changes 
are  as  follows: 

•  Section  2301.3  is  amended  by 
inserting  the  following  definition:  " 
'Advertisement'  means  any  message  or 
other  programming  material  which  is 
broadcast  or  otherwise  transmitted  in 
exchange  for  remuneration,  and  which  is 
intended:  to  promote  any  service, 
facility,  or  product  offered  by  any 
person  who  is  engaged  in  such  offering 
for  profit;  to  express  the  views  of  any 
person  with  respect  to  any  matter  of 
public  importance  or  interest;  or  to 
support  or  oppose  any  candidate  for 
political  office." 

•  Section  2301.3  is  further  amended  by 
deleting  the  definition  of  "Federal 
interest"  and  inserting  in  lieu  thereof  the 
following  definition:  "  "Federal  interest 
period'  means  the  period  of  time  during 
which  the  Federal  Government  retains  a 
reversionary  interest  in  all  facilities 
constructed  with  Federal  grant  funds. 
This  period  begins  with  the  purchase  of 
equipment  and  continues  for  ten  (10) 
years  after  the  completion  of  the 
project." 

•  Section  2301.12(e)  is  amended  by 
deleting  the  phrase  "Since  the  Agency 
has  accepted  deferred  applications  in 
the  prior  year,  it  will  not"  and  inserting 
in  lieu  thereof  the  phrase  "The  Agency 
will  also". 

•  Section  2301. (a)(2)  is  amended  by 
inserting  before  the  period  the  phrase 
"to  areas  not  currently  receiving  such 
services". 

•  Section  2301.27  is  amended  by 
deleting  everything  following  the  colon 
and  inserting  in  lieu  thereof  the 
following  phrase:  "the  grantee  continues 
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to  meet  the  conditions  attached  to  the 
grant  as  specified  in  §  2301.28." 

•  Section  2301.28(a)(4)  is  amended  by 
deleting  the  phrase,  "during  the 
construction  of  the  project  and  for  ten 
(10)  years  after  the  completion  of  the 
project,". 

•  Section  2301.28(a)(6)  is  amended  by 
deleting  the  phrase  "at  the  completion  of 
the  project  and  at  any  other  reasonable 
time  within  ten  (10)  years  after  the 
completion  of  the  project". 

•  Section  2301.28(a)(8)  is  amended  by 
deleting  the  words  "ten  (10)  years"  and 
inserting  before  the  semicolon  the 
phrase,  "which  begins  with  the  purchase 
of  facilities  and  continues  for  ten  (10) 
years  after  the  completion  of  the 
project". 

•  Section  2301.28(a)(9)  is  amended  by 
deleting  the  phrase  "for  a  period  of  ten 
"years  following  the  completion  of  the 
project". 

•  Section  2301.28(a)(14)(i)  is  amended 
by  rewriting  the  subparagraph  to 
provide:  "Execute  and  record  all 
necessary  documents  to  establish  a 
priority  lien  in  favor  of  the  Federal 
Government  on  any  facilities  purchased 
with  funds  obtained  under  the  Act 
which  would  be  coextensive  with  the 
Federal  interest  period:  and". 

•  Section  2301.28(a)  is  further 
amended  by  adding  two  subparagraphs 
after  new  subparagraph  (15):  "(16) 
Ensure  that  no  person  shall,  on  the  basis 
of  age,  be  excluded  from  participation 
in,  be  denied  the  benefits  of  or  be 
subjected  to  discrimination  under  any 
educational  program  or  activity  for 
which  the  applicant  receives  funding 
under  the  Act  (Age  Discrimination  Act 
of  1975,  as  amended;"  and  "(17)  Not 
make  its  facilities  available  to  any 
person  for  the  broadcast  or  other 
transmission  of  any  advertisement" 

•  Section  2301.29  is  amended  by 
adding  the  following  new  paragraph 
after  paragraph  (c):  "(d)  The  Agency 
shall  enforce  the  Age  Discrimination  Act 
of  1975,  as  amended.  Department 
implementing  regulations  have  not  yet 
been  adopted,  but  will  be  incorporated 
by  reference  upon  their  adoption." 

The  additions  to  §  2301.3  of  the 
definition  of  "Advertisement"  and  to 
§  2301.28  of  the  provision  prohibiting " 
grantees  from  making  PTFP  funded 
facilities  available  for  the  transmission 
of  any  "advertisement"  are  necessary 
for  the  PTFP  rules  to  conform  to  section 
399B  of  the  Public  Telecommunications 
Financing  Act  as  added  by  section  1231 
of  the  Public  Broadcasting  Amendments 
of  1981.  Pub.  L  No.  97-35  1231,  95  Stat 
731  (1981). 

NTIA  has  also  rewritten  §  2301.30  by 
changing  its  title  find  adding  a  new 
paragraph  on  the  termination  of  grants 


for  convenience.  This  new  paragraph 
codifies  existing  practice  within  the 
Agency  and  provides:  "(b)  Termination 
for  convenience— When  the  Agency  and 
the  grantee  agree  that  the  continuation 
of  the  project  would  not  produce 
beneficial  results  commensurate  with 
the  expenditure  of  further  Federal  funds, 
the  parties  may  terminate  the  grant  in 
whole  or  in  part  with  any  conditions 
and  on  an  effective  date  to  which  the 
parties  have  mutually  agreed." 

One  commenter,  Rocky  Mountain 
Corporation  for  Public  Broadcasting 
(Rocky  Mountain),  suggested  that  NTIA 
establish  a  procedure  by  which  grant 
applicants  might  challenge  the 
classification  of  their  applications  in  the 
various  priorities.  In  most  cases  the 
classification  of  an  application 
according  to  the  priorities  is  fairly  clear. 
The  area  of  concern  indicated  by  Rocky 
Mountain  is  that  involving  the 
penetration  of  public  television  signals 
into  geographic  areas  through  cable 
systems,  where  the  determination  as  to 
whether  an  area  is  "covered"  may  have 
a  substantial  impact  on  the  funding  of  a 
particular  project. 

NTIA  has  never  permitted  any 
adjudication  of  its  evaluation  process  as 
is  now  being  suggested  by  Rocky 
Mountain.  Because  of  the  delay 
associated  with  adjudicatory  processes. 
NTIA  does  not  intend  to  adopt  any  such 
appeals  procedure.  Nevertheless,  we  are 
sensitive  to  the  concern  expressed  by 
Rocky  Mountain  and  believe  it  may  ("in 
some  measure)  be  met  by  allowing 
applicants  to  select  their  own  priority. 
Therefore,  in  preparing  the  narrative" 
portion  of  its  application,  each  applicant 
should  state  under  which  priority  it 
desires  NTIA  to  consider  its  application. 
In  doing  so,  each  applicant  makes  sure 
that  its  application  contains  sufficient 
documentation  to  justify  its  qualification 
under  the  selected  priority.  NTIA  will 
then  evaluate  the  application  within  the 
selected  priority,  unless  the  Agency 
determines  that  the  priority  selected  by 
the  applicant  is  not  supported  by  the 
documentation  provided.  [Each 
applicant  will  be  notified  of  any  change 
in  the  priority  under  which  its 
application  is  to  be  considered.  Such 
notifications  will  be  in  writing  and  will 
not  be  subject  to  appeal.] 

Several  commenters  also  indicated 
their  belief  that  NTIA  should  restore  the 
provision  in  the  regulations  for 
geographically  equitable  distribution  of 
grant  funds,  formerly  contained  in 
§  2301.15.  Former  §  2301.15  stated  that 
the  Administrator  had  the  discretion  to 
"establish  limitations  on  the  maximum 
amount  of  Federal  grants  which  may  be 
approved  ...  to  assure  an  equitable 
distribution  of  funds  among  the  States 


for  any  fiscal  year."  Contrary  to  the 
statements  of  some  commenters.  former 
§  2301.15  did  not  require  the 
Administrator  to  ensure  an  equitable 
distribution  of  funds  among  the  States. 
Rather,  it  stated  that  the  Administrator 
had  the  discretion  to  do  so.  In  view  of 
the  fact  that  a  few  Western  and 
Southwestern  States  have  a  large 
proportion  of  the  unserved  geographical 
area  in  the  nation,  the  language  of 
former  §  2301.15  is  inconsistent  with  t.he 
primary  objective  of  the  Act  namely 
providing  a  first  public 
telecommunications  service  to  unser\'ed 
geographical  areas.' 

As  an  ancillary  matter,  several 
commenters  focused  on  HTlA's 
requirement  that  grantees  leasing 
facilities  acquired  in  whole  or  in  part 
with  Federal  funds  lease  these  facilities 
on  a  preemptible  basis  The  National 
Association  of  Public  Teh-vision 
Stations  (NAPTS)  stated  that  such  a 
requirement  "would  undermine  rather 
than  further  the  intent  of  Congress  .  .  ." 
and  argued  that  the  "notice  requirement 
of  one  week  is  unduly  restrictive." 
.NAPTS  Comments  at  pp.  6-7.  Similarly. 
National  Public  Radio  (.N'PR)  stated  that 
"it  would  be  nearly  i.Tipossible  to  lease 
many  of  the  facilities  in  question,  if  the 
lessee  were  subject  to  preemption  on 
such  short  notice."  .N'PR  Comments  at 
pp.  3-4.  At  the  same  time,  however. 
Versatile  Video  (Video),  an  independent 
video  production  company,  argued  that 
it  was  unfair  for  public  stations  to  lease 
their  equipment  at  less  than  fair  market 
value  and  that  the  preemption 
requirement  would  be  largely 
ineffective.' 

With  regard  to  these  arguments,  it 
must  be  noted  that  NTIA  does  not 
require  contracts  to  be  preemptible  on 
one  week's  notice.  Rather,  grantees 
"must  retain  the  right  to  cancel  any 
[lease]  arrangement  on  reasonable 
notice  [e.g.,  one  week),  when  it  appears 
that  the  grantee  will  need  the  equipment 
for  public  telecommunications 
purposes."  47  FR  11229,  (Emphasis 
added  )  NTI.A  has  not  established  a 
fixed  period  for  notice,  but  has  left  the 


'  Rocl^y  Mountain  aUo  suggested  thai  NTIA 
restore  the  provisions  in  former  {  2301.33  relating  to 
petitions  for  forgiveness  Huwever.  NTlAs 
authority  to  entertain  petitions  for  forsiveness  was 
based  on  former  Idnguaije  cuntained  in  47  I'  S  C 
392|g)(2)  In  the  Public  Broadcasting  AmendmrnU 
Ac!  of  1981,  Congress  deleted  this  language, 
Con,^equenlly,  NTIA  is  no  longer  duthunzed  to 
consider  petitions  for  forgiveness 

"According  to  Video,  less  than  fair  market  value 
prir.ing  by  the  public  stations  was  unfair  because 
they  have  not  paid  the  full  cost  of  acquiring 
facilities.  And  the  preemption  requirement  would  be 
ineffective  because  in  long  term  lease  situations  it 
would  be  unacceptable  to  lessees  and  in  short  term 
lease  lituationt  It  would  nol  matter. 
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determination  up  to  the  good  faith 
judgment  of  the  grantee. 

Furthermore,  the  comments  of  Video 
suggest  that  the  peemption  requirement 
will  not  make  it  impossible  for  grantees 
to  lease  their  equipment  in  short  term 
situations.  At  the  same  time,  the 
comments  of  NPR  suggest  that  the 
preemption  requirement  will  have  the 
intended  effect  of  lessening  the  "unfair" 
competition  between  independent 
production  companies  and  NTIA 
grantees.  Consequently,  the  preemption 
requirement  woiild  seem  to  adequately 
meet  the  needs  of  the  situation — namely, 
requiring  grantees  to  maintain  some 
degree  of  access  to  the  equipment 
without  significantly  restricting  their 
ability  to  lease  equipment. 

II.  Priorities 

Commenters  raised  a  number  of 
points  concerning  NTIA's  revisions  to 
the  priorities  list.  Many  commenting 
parties  expressed  their  concern  over 
NTIA's  inclusion  of  cable  coverage  as  a 
criteria  in  determining  the  priority  of  a 
project.  Particularly,  5iey  were 
concerned  that  NTIA  should  not 
consider  the  extension  of  public  radio 
signals  by  cable  systems  in  determining 
whether  an  area  is  "covered."  It  is 
NTIA's  intention  not  to  include  "cable 
radio"  in  its  determination  of  whether 
an  area  is  "covered."  because  (as  many 
of  the  commenters  pointed  out)  the 
portable  nature  of  radio  is  completely 
defeated  in  the  context  of  "cable  radio". 

With  regard  to  television,  commenters 
have  raised  two  principal  arguments 
against  considering  additions  to 
coverage  by  cable  systems — namely,  the 
notion  of  "cost  free"  service  to  the 
public  and  the  fact  that  cable  systems 
are  not  generally  obligated  to  carry 
public  television  signals.  However,  in 
view  of  the  fact  that  NTIA  can  and  does 
fimd  a  variety  of  cable  facilities  which 
extend  the  signals  of  existing  public 
television  stations  or  originate  public 
television  programs  themselves,  it 
would  be  somewhat  anomalous  for 
NTIA  not  to  consider  these  and  similar 
additions  to  public  television  coverage 
in  determining  whether  an  area  is 
unserved. 

Several  commenters  have  also 
questioned  whether  the  threshold 
penetration  rate  NTIA  has  selected  for 
considering  an  area  "served"  by  a 
public  television  signal  [i.e.,  50  percent) 
is  too  low  and  whether  it  is 
administratively  possible  to  determine 
whether  a  particxilar  area  is  "served." 
One  commenter  has  urged  that  a 
penetration  rate  of  50  percent  will  have 
a  substantial  negative  impact  on  the 
planning  and  construction  of  public 
television  stations  to  serve  rural  areas. 


However,  NTIA  must  question  the 
relative  value  of  planning  or 
constructing  a  facility  to  serve  an  area 
in  which  50  percent  (or  more)  of  the 
population  receives  a  public  television 
signal  through  a  cable  systtem,  as 
compared  with  an  area  which  receives 
no  public  television  signal  whatsoever. 
While  NTIA  recognizes  the  value  of 
local  origination,  the  Agency  has 
adequately  provided  for  the  planning  or 
construction  of  such  facilities  in  Priority 

III. 

As  to  the  administrative  problems  in 
determining  whether  an  area  is  "served" 
through  a  cable  system,  in  the  present 
grant  round  NTIA  has  used  all  available 
data  (data  provided  by  the  applicant  as 
well  as  that  obtained  by  the  Agency)  to 
determine  whether  an  area  is  "served."* 
While  NTIA  will  continue  to  generate 
the  necessary  figures  independently, 
applicants  desiring  to  plan  or  construct 
facilities  in  areas  receiving  public 
television  signals  by  cable  should 
supply  documentation  to  establish  the 
penetration  rate  in  the  area. 

In  its  comments,  NAPTS  suggested 
that  NTIA  merge  Priority  I  with  Priority 
II.  The  reason  given  for  this  suggestion 
was  that  the  replacement  of  equipment 
in  essential  facilities  was  of  equal 
importance  with  the  extension  of  signals 
to  new  areas.  Through  this  proposal 
NAPTS  seeks  to  obtain  some  guarantee 
as  to  the  availability  of  funds  for  the 
replacement  of  facilities.  While  NTIA 
generally  agrees  with  NAPTS'a 
assessment  of  the  value  of  the 
replacement  of  equipment  at  essential 
facilities,  NTIA  is  not  required  to  set 
aside  any  amount  of  available  funds  for 
the  replacement  or  improvement  of  the 
facilities  of  existing  broadcast  stations. 
Since  these  stations  already  exist  and 
have  some  measure  of  local  support, 
their  ability  to  maintain  a  signal  to  an 
area  (and  to  obtain  locally  the  monetary 
support  necessary  to  do  so)  is  inherently 
greater  than  stations  which  have  not  yet 
gone  on  the  air  or  which  seek  to  extend 
their  signals  to  uncovered  areas. 
Consequently,  we  have  given  the  highest 
priority  consideration  to  the  latter  cases. 

Commenters  representing  minorities, 
women  and  radio  reading  services 
objected  to  NTIA's  rewriting  of  former 
Priority  II  so  as  to  place  "significantly 
different  additional  services"  in  the 
"Other"  category.  Some  of  the 
commenters  noted  that  projects  falling 
within  the  "Other"  category  may  be 
funded  by  the  Administrator  even 
before  Priority  I  projects;  however,  they 
argued  the  discretion  to  be  exercised  by 


•The  penetration  rate  used  by  NTIA  is  the 
number  of  gub»criben  vs.  the  population  of  the 
coverage  area  of  the  propoted  facility. 


the  Administrator  was  too  great  and 
suggested  NTIA  give  these  projects  a 
greater  certainty  of  funding — e.g.,  set 
aside  funds  for  such  projects  or  return  to 
the  language  of  former  Priority  II.  As  we 
indicated  in  our  revision  of  the 
priorities,  47  FR  11229.  the  planning  and 
construction  of  facilities  to  extend 
pubhc  teleconununicatjons  signals  to 
uncovered  areas  and  to  maintain  and 
improve  existing  signals  is  more  central 
to  accomplishing  the  objectives  of  the 
Act  than  projects  (planning, 
construction  or  improvement)  relating  to 
second  services.  Consequently,  we 
believe  that  significantly  different 
additional  services  are  adequately 
provided  for  under  the  category  of 
"Other." 

Lastly,  most  commenters  opposed 
NTIA's  procedure  for  expedited  funding 
for  applications  which  the  Agency  had 
deferred  in  the  preceding  year. 
Commenters  stated  that  the  procedure 
"could  lead  to  unwarranted  and 
improper  political  pressure  for  NTIA  to 
act  favorably"  on  specific  deferred 
applications.  Corporation  for  Public 
Broadcasting.  Reply  Comments  at  7-8.  In 
operating  the  PTFP  for  the  last  several 
years.  NTIA  has  heretofore  resisted 
"improper  political  pressure"  and  will 
continue  to  do  so  now.  We  will, 
therefore,  retain  the  expedited 
procedure  for  handling  deferred 
applications. 

The  PTFP  Final  Rules  described  above 
are  not  "major"  rules  within  the 
meaning  of  section  1  of  Executive  Order 
12291  (1981).  E.0. 12291  provides  that  a 
major  rule  is  one  which  is  "likely  to 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers.  Individual  industries,  *  *  *; 
or  (3)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity  [or]  innovation.  *  *  *" 
NTIA  believes  it  would  be  very  unlikely 
for  grantees  to  generate  $100  miUion  in 
annual  income  from  the  part-time  use  of 
federally  funded  equipment  for  other 
than  public  telecommunications 
purposes.  NTIA  is.  therefore,  not 
required  to  perform  a  regulatory  impact 
analysis.  In  addition.  NTIA  has 
reviewed  the  Final  Rules  in  light  of  the 
Regulatory  Flexibility  Act  of  1980.  5 
U.S.C.  601,  et  seq.  (1980).  and 
determined  it  need  not  perform  a 
regulatory  flexibility  analysis  as 
described  in  5  U.S.C.  603,  because  the 
Final  Rules  concern  a  Federal  grant-in- 
aid  program  and,  therefore,  are  not 
subject  to  the  notice  and  comment 
requirements  of  5  U.S.C.  553. 
Nevertheless,  NTIA  has  attempted  in 
this  document  to  provide  the  public  with 
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sufficient  information,  as  described  in 
section  602  of  the  Regulatory  Flexibility 
Act.  As  a  final  matter,  pursuant  to  the 
Paperwork  Reduction  Act  of  Pub.  L.  No. 
96-511  (1980).  OMB  has  reviewed  the 
information  collection  and  record 
keeping  requirements  contained  in  the 
Final  Rules.  [OMB  Approval  No,  066f>- 
(K)03.] 

List  of  Subjects  in  15  CFR  Part  2301 

Administrative  procedure,  Grant 
programs — communications.  I^eporting 
and  recordkeeping  requirements. 
Telecommunications. 

(Catalogue  of  Federal  Domestic  Assistance 

.No   11,5.50) 

Dated:  November  19.  1982, 
Bernard  J.  Wunder,  Jr., 

A(i;ji;nistrator. 

15  CFR  is  amended  by  revising  Part 
2301  to  read  as  follows: 

PART  2301— PUBLIC 
TELECOMMUNICATIONS  FACILITIES 
PROGRAM 

Subpart  A— General 

2301  1     Purpose  and  scope. 

2301.2  Other  pertinent  rules  and  regulations. 

2301.3  Definitions 

Subpart  B— Eligibility  and  Application 
Procedures 

:'.tOl,4     Who  can  get  a  PTFP  grant  and  what 

can  they  use  it  for? 
2301.11     How  do  I  file  an  application? 

2301.6  What  happens  if  my  application  is 
incomplete  or  untimely? 

2301.7  What  if  I  want  to  change  some  of  the 
information  in  my  application? 

2301  8     Service  of  applications. 
2,301,9    Publication  of  filing, 
2,.i01,10    Closing  date, 
2301,11     Federal  Communii  atuins 

Commission  authorization. 
230112     What  happens  after  I  file  an 

application? 

2301.13  How  can  I  appeal  a  denial  of 
eligibility  or  determination  of 
inconppleteness? 

2301.14  Can  members  of  the  public  comment 
on  applications? 

2301.15  What  does  the  Agency  do  with 
these  comments? 

2301.16  Coordination  with  interested 
agencies  and  organizations. 

2301.17  Funding  criteria  for  construction 
applications. 

2301.18  Funding  criteria  for  planning 
applications. 

2301.19  Action  on  all  applications 

Subpart  C— Priorities  Among  Applications 
and  the  Role  of  Minorities  and  Women 

2301.20  Program  priorities. 

2301.21  Special  consideration. 

Subpart  D— Federal  Financial  Participation 

2301.22  Amount  of  the  Federal  grant. 

2301 .23  Payment  of  the  Federal  grant. 


Sec. 

2301.24     Items  and  costs  ineligible  for 
Federal  funding. 

Subpart  E— Accountability  for  Federal 
Funds 

2301  25     Retention  of  records. 

2301.26  Copies  of  planning  studies;  Final 
certification  of  construction  projects. 

2301.27  Annual  status  report  for 
construction  grants. 

Subpart  F— Control  and  Use  of  Equipment 

23111  28     What  conditions  are  atla_;;'ji:  io  the 
Federal  grant? 

2301.29  Nondiscrimination. 

2301.30  How  can  a  grant  be  terminated? 

2301.31  Equipment. 

2301.32  Waiver. 

Authority:  Public  Telecommunications 
Financing  Act  of  1978.  47  U.S.C.  390.  et  seq.; 
as  amended  by  the  Public  Broadcasting 
Amendments  Act  of  1981. 

Subpart  A— General 

§2301.1     Purpose  and  scope. 

These  regulations  prescribe  policies 
and  procedures  to  insure  the  fair, 
equitable  and  uniform  treatment  of 
applications  for  planning  and 
construction  grants  for  public 
telecommunications  facilities.  They 
implement  the  provisions  of  Part  IV  of 
Title  III  of  the  Communications  Act  of 
1934,  as  amended  by  the  Public 
Telecommunications  Financing  Act  of 
1978,  47  U.S.C.  390-94  and  397-99,  and 
section  1223  of  the  Public  Broadcasting 
Amendments  Act  of  1981.  Pub.  L.  No.  97- 
35, 

V  §  2301.2     Other  pertinent  rules  and 
regulations. 

Other  rules  and  regulations  pertinent 
to  applications  for  the  operation  of 
noncommercial  educational  broadcast 
stations  and  public  broadcast  stations 
are  contained  in  the  rules  and 
regulations  of  the  Federal 
Communications  Commission.  47  CFR 
Part  1  (Practice  and  Procedure):  Part  2 
(Frequency  Allocations  and  Radio 
Treaty  Matters;  General  Rules  and 
Regulations);  Part  17  (Construction, 
Marking,  and  Lighting  of  Antenna 
Structures);  Part  3,  Subpart  E  (Television 
Broadcasting  Stations):  Part  73  (Radio 
Broadcast  Services);  and  Part  74 
(Experimental  Auxiliary  and  Special 
Broadcast  and  Other  Program 
Distribution  and  Services). 

§2301.3    Definitions. 

"Act"  means  Part  IV  of  Title  III  of  the 
Communications  Act  of  1934,  47  US  C. 
390-94  and  397-99,  as  amended  by  Pub. 
L  No.  95-567,  and  as  further  amended 
by  Pub.  L.  No.  97-35. 

"Administrator"  means  the  Assistant 
Secretary  for  Communications  and 
Information  of  the  Department. 


"Advertisement"  means  any  message 
or  other  programming  material  which  is 
broadcast  or  otherwise  transmitted  in 
exchange  for  remuneration,  and  which  is 
intended:  to  promote  any  service, 
facility,  or  product  offered  by  any 
person  who  is  engaged  in  such  offering 
for  profit;  to  express  the  views  of  any 
person  with  respect  to  any  matter  of 
public  importance  or  interest;  or  to 
support  or  oppose  any  candidate  for 
political  office. 

"Agency"  means  the  U.S.  Department 
of  Commerce  or  the  National 
Telecommunications  and  Information 
Administration  of  the  Department. 

"Commission"  means  the  Federal 
Communications  Commission. 

"Construction"  (as  appbed  to  public 
telecommunications  facilities)  means 
acquisition  (including  acquisition  by 
lease),  installation,  and  improvement  of 
public  telecommunications  facilities  and 
planning  and  preparatory  steps 
incidental  to  any  such  acquisition, 
installation  or  improvement. 

"Federal  interest  period"  means  the 
period  of  time  during  which  the  Federal 
Government  retains  a  reversionary 
interest  in  all  facilities  constructed  with 
Federal  grant  funds.  This  period  begins 
with  the  purchase  of  the  facilities  and 
continues  for  ten  (10)  years  after  the 
completion  of  the  project. 

"Noncommercial  educational  and 
cultural  radio  and  television  programs" 
means  educational,  community  service, 
public  service,  public  affairs  and 
cultural  programs  of  benefit  to  the  area 
or  community  to  be  served  by  a  public 
telecommunications  entity. 

"Noncommercial  educational 
broadcast  station"  and  "public 
broadcast  station"  mean  a  television  or 
radio  broadcast  station:  which  is  eligible 
to  be  licensed  by  the  Commission  as  a 
noncommercial  educational  radio  or 
television  broadcast  station  under  the 
rules  and  regulations  of  the  Commission 
in  effect  on  the  effective  date  of 
enactment  of  the  Act;  and  which  Is 
owned  (controlled)  and  operated  by  a 
public  agency  or  a  nonprofit  private 
foundation,  corporation  or  association, 
or  owned  (controlled)  and  operated  by  a 
municipality  and  transmits  only 
noncommercial  programs  for 
educational  purposes. 

"Noncommercial  telecommunications 
entity"  means  any  enterprise:  which  is 
owned  (controlled)  and  operated  l.n  a 
State,  a  political  or  special  purpose 
subdivision  of  a  State,  a  public  agency, 
or  a  nonprofit  private  foundation, 
corporation  or  association;  and  which 
has  been  organized  primarily  for  the 
purpose  of  disseminatmg  audio  or  video 
noncommercial  educational  and  cultur.ii 
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programa  to  the  public  by  means  other 
than  a  primary  teievision  or  radio 
broadcast  station,  including,  but  not 
limited  to,  coaxial  cable,  optical  fiber, 
broadcast  translators,  cassettes,  discs. 
microwave  or  laser  transmission 
through  the  atmosphere. 

'■^4onp^oflt"  (as  applied  to  any 
foundation,  corporation,  or  association) 
means  a  foundation,  corporation,  or 
association,  no  part  of  the  net  earning  of 
which  inures,  or  may  lawfully  inure,  to 
the  benefit  of  any  private  shareholder  or 
individual. 

"Person"  means  an  individual, 
corporation,  foundation,  association  or 
institution. 

"Preoperational  expenses"  means  all 
nonconstruction  costs  incurred  by  new 
telecommunications  entities  before  the 
date  on  which  they  began  providing 
service  to  (he  public,  and  all 
nonconstruction  costs  associated  with 
the  expansion  of  existing  entities  before 
the  date  on  which  such  expanded 
capacity  is  activated,  except  that  such 
expenses  shall  not  include  any  portion 
of  the  salaries  of  any  personnel 
employed  by  an  operating  public 
telecommunications  entity. 

"PTFP"  means  the  Public 
Telecommunications  FaciHties  Program. 

"PTFP  Program  Director"  means  the 
Agency  employee  who  recommends 
final  action  on  pwblic 
telecommunications  facilities  grants  to 
the  Administrator. 

"Public  broadcasting  entity"  means 
the  Corporation  for  P>ublic  Broadcasting, 
any  hcensee  or  permittee  of  a  public 
broadcasting  station,  or  any  nonprofit 
insitution  engaged  primarily  in  the 
production,  acquisition,  distribution  or 
dissemination  of  educational  and 
cultural  television  or  radio  programs. 

"Public  telecommunications  entity" 
means  any  enterprise  which  is  a  public 
broadcast  station  ornoncommercial 
telecommunications  enbty  and  which 
disseminates  public  telecommunications 
services  to  the  public. 

"Public  telecommunications  facilities" 
means  apparatus  necessary  for 
production,  interconnection,  captioning. 
broadcast  or  other  distribution  of 
programming,  including  but  not  limited 
to.  studio  equipment,  cameras, 
microphones,  audio  and  video  storage  or 
reproduction  equipment,  or  both,  signal 
processors  and  switches,  towers, 
antennas,  transmitters,  translators, 
microwave  equipment,  mobile 
equipment,  satellite  communications 
equipment,  instructional  television  fixed 
service  equipment,  subsidiary 
communications  authorization 
transmitting  and  receiving  equipment. 
cable  television  equipment,  video  and 
audio  cassettes  and  discs,  optical  fiber 


communications  equipment  and  other 
means  of  transmitting,  emitting,  storing 
and  receiving  images  and  sounds  or 
intelligence,  except  that  such  term  does 
not  include  the  buildings  to  house  such 
apparatus  (other  than  small  equipment 
shelters  which  are  part  of  satellite  earth 
stations,  translators,  microwave 
interconnection  facihties  and  similar 
facilities). 

"Public  telecommunications  services" 
means  noncommercial  educational  and 
cultural  radio  and  television  programs, 
and  related  noncommercial  instructional 
or  informational  material  that  may  be 
transmitted  by  means  of  electronic 
communications. 

"Secretary"  means  the  Secretary  of 
the  U.S.  Department  of  Commerce. 

"State"  includes  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands. 

"System  of  public  telecommunications 
entities"  means  any  combination  of 
public  telecommunications  entities 
acting  cooperatively  to  produce,  acquire 
or  distribute  programs,  or  to  undertake 
related  activifies. 

Subpart  B— Eligibility  and  Applicstlon 
Procedures 

§  2301.4    Who  can  get  a  PTFP  girant  and 
what  can  they  use  It  for? 

(a)  Eligibility  of  applicants — In  order 
to  apply  for  and  receive  a  PTFP  grant, 
an  applicant  must  be: 

(1)  A  public  or  noncommercial 
educational  broadcast  station; 

(2)  A  noncommercial 
telecommunications  entity; 

(3)  A  system  of  public 
telecommunications  entities; 

(4)  A  nonprofit  foundation. 
corporation,  institution  or  association 
organized  primarily  for  educational  or 
cultural  purposes;  or 

(5)  a  State  or  local  government  or 
agency  or  a  political  or  special  purpose 
subdivision  of  a  State. 

(b)  Eligibility  of  projects — An 
applicant  which  is  eligible  under 
subsection  (a)  above,  may  file  an 
application  with  the  Agency  for  a 
planning  or  construction  grant  to 
achieve  the  following: 

(1)  The  provision  of  new  public 
telecommunications  facilities  to  extend 
service  to  areas  currently  not  receiving 
public  telecommunications  services; 

(2)  The  expansion  of  the  service  areas 
of  existing  public  telecommunications 
entities  into  areas  not  currently 
receiving  public  telecommunications 
services; 


(3)  The  development  of  public 
telecommunications  facilities  owned  by. 
operated  by.  or  available  to  minorities 
and  women;  and 

(4)  The  improvement  of  the 
capabilities  of  existing  public  broadcast 
stations  to  provide  public 
telecommunications  services. 

(c)  In  addition  any  applicant,  whose 
proposal  requires  an  authorization  from 
the  Commission,  must  be  eligible  to 
receive  such  authorization. 

(d)(l]  If  a  prospective  applicant  is 
unsure  whether  it  is  eligible  to  receive  a 
PTFP  grant  or  whether  its  proposed 
project  is  eligible  for  PTFP  funding,  the 
prospective  applicant  may  seek  a 
determination  from  the  Agency  at  any 
time,  except  during  the  period  between 
the  closing  date  for  the  filing  of 
applications  and  the  publication  by  the 
Agency  of  the  Kst  of  appUcations  which 
the  Agency  has  accepted  for  fiHng. 

(2)(i]  To  obtain  an  eligibility 
determination  bom  the  Agency,  a 
prospective  applicant  must  send  a  letter 
requesting  an  eligibility  determination  to 
the  PTFP  Program  Director,  NTIA/DOC, 
Room  4625.  Washington,  DC  20230. 

(ii)  In  this  letter  the  prospective 
applicant  must: 

(A)  Describe  the  proposed  project; 

(B)  Include  a  copy  of  the 
organization's  articles  of  incorporation, 
or  other  similar  documentation,  which 
specifies  the  nature  and  powers  of  the 
prospective  applicant;  and 

(C)  If  the  prospective  applicant  is  a 
nonprofit  foundation,  corporation, 
institution  or  associatioa,  provide  a 
copy  of  a  letter  from  the  internal 
Revenue  Service  granting  the 
prospective  applicant  tax  exempt  status 
under  section  501(c)(3).  of  the  Internal 
Revenue  Code,  or  other  similar 
documentation. 

(3)  A  favorable  eligibihty 
determination  does  not  guarantee  that 
the  Agency  will  accept  an  application 
for  filing  or  award  a  grant. 

(4)  An  applicant  may  appeal  ah 
unfavorable  eligibility  determination  to 
the  Administrator  under  §  23(n.l3. 

§  2301.5    How  do  I  flla  m  appllcattonr 

(a)  New  applications.  To  apply  for  a 
PTFP  grant  an  applicant  must  file  a 
timely  and  complete  application  on  a 
form  approved  by  the  Agency.  A 
prospective  applicant  may  obtain  an 
approved  Agency  application  form  from 
the  Public  Telecommunications 
Facilities  Program.  NTIA/DOC.  Room 
4625.  Washington.  D.C.  20230. 

(1)  To  file  a  timely  application  an 
applicant  must  file  an  application  on  or 
before  the  closing  date  set  for  the  filing 
of  applications  by  the  Administrator 
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under  §  2301.10  of  the  rules.  The 
application  must: 

(i)  Be  addressed  to  the  Public 
Telecommunications  Facilities  Program, 
NTIA/DOC,  Room  4625.  Washington, 
DC.  20230: 

(ii)  If  mailed,  be  postmarked  no  later 
than  midnight  of  the  closing  date:  and 

(iii)  If  hand  delivered,  be  received  no 
later  than  4:30  p.m.  on  the  closing  date. 

(2)  To  file  a  complete  application,  the 
applicant  must  submit  an  original  and 
one  copy  of  the  assurances  and  other 
information  described  below: 

(i)  Assurances — 

(A)  The  applicant  is  an  eligible  entity 
as  described  in  section  2301.4  of  the 
rules: 

(B)  The  applicant  will  control  the 
operation  of,  and  maintain,  any  public 
telecommunications  facilities  obtained 
with  PTFP  funds; 

(C)  The  applicant  will  have  when 
needed  the  necessary  funds  to  construct 
any  public  telecommunications  facilities 
for  which  the  Agency  has  granted 
matching  funds,  and  to  operate  and 
maintain  those  facilities  once 
constructed; 

(D)  The  applicant  will  use  PTFP 
funded  facihties  and  any  monies 
generated  through  the  use  of  PTFP 
funded  facilities  primarily  for  public 
telecommunications  purposes: 

(E)  The  applicant  has  participated  (or, 
in  the  case  of  a  planning  grant,  will 
participate)  in  comprehensive  planning 
for  such  public  telecommunications 
facilities,  including  community 
involvement,  an  evaluation  of  alternate 
technologies  and  coordination  with 
State  telecommunications  agencies,  if 
any: 

(F)  The  applicant  has  taken  into 
account  all  non-Federal  fmancial 
sources  available  for  the  project  and  the 
non-Federal  share  stated  by  the 
applicant  as  being  available  for  use  in 
this  project  is  the  maximum  amount 
available  from  such  sources; 

(G)  The  applicant  will  make  the  most 
economical  and  efficient  use  of  the 
grant; 

(H)  The  applicant  will  hold 
appropriate  title  or  lease  to  the  site  on 
which  apparatus  proposed  in  the  project 
will  be  operated,  including  the  right  to 
construct,  maintain,  operate,  inspect  and 
remove  such  apparatus,  sufficient  to 
assure  the  continuity  of  operation  for  a 
period  of  ten  (10)  years  following  the 
completion  of  the  project;  and 

(I)  The  applicant  will  not  use  or  allow 
the  use  of  any  PTFP  funded  facilities  for 
other  than  public  telecommunications 
purposes  when  such  uses  would 
interfere  with  the  use  of  the  facilities  for 
the  provision  of  public 
telecommunications  services; 


(ii)  Other  information — 

(A)  The  original  signature  of  an  officer 
of  the  applicant,  who  is  legally 
authorized  to  sign  for  the  applicant; 

(B)  A  brief  narrative  statement  (of  not 
more  than  four  (4)  pages)  describing  the 
proposed  project; 

(C)  A  copy  of  the  applicant's  articles 
of  incorporation,  by-laws  and  other 
similar  documentation  specifying  the 
nature  and  powers  of  the  applicant; 

(D)  If  the  applicant  is  a  nonprofit 
foundation,  corporation,  institution  or 
association,  a  copy  of  a  letter  from  the 
Internal  Revenue  Service  granting  the 
applicant  tax  exempt  status  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code,  or  other  similar  documentation  of 
nonprofit  status; 

(E)  A  copy  of  any  environmental 
impact  or  narrative  statement  required 
to  be  filed  in  connection  with  the 
proposed  project  by  any  Federal,  State 
or  local  law  or  regulation: 

(F)  If  the  application  is  for  a 
construction  project,  a  five  (5)  year  plan 
outlining  the  ||)plicant's  projected 
facilities  requirements  and  the  projected 
costs  of  those  facilities; 

(G)  If  the  application  is  for  a 
construction  project,  information 
relating  to  the  applicant's  evaluation  of 
alternate  technologies  available  in  the 
service  area  and  the  extent  to  which 
there  is  no  duplication  of  services; 

(H)  .'^n  inventory  of  all  public 
telecommunications  facilities  (if  any) 
currently  owned  by  the  apphcant; 

(11  If  special  consideration  is 
requested  under  section  392(f)  of  the 
Art,  information  detailing  the  basis  for 
the  request; 

0)  A  statement  by  the  applicdnt 
certifying  that  the  applicant  has  served 
copies  of  Its  application  on  each  of  the 
entities  required  under  §  2301.8  of  this 
part  with  a  copy  of  the  letters 
transmitting  the  application  to  the 
entities  served; 

(K)  A  statement  by  the  applicant 
certifying  that  the  applicant  is  causing  to 
be  published  in  a  newspaper  of  general 
circulation  in  the  community  to  be 
served  the  notice  required  in  §  2301  9  of 
the  rules  and  two  copies  of  the  notice  as 
it  is  to  appear  in  the  newspaper  with 
notations  of  the  dates  on  which  the 
notice  is  to  be  published: 

(L)  An  opinion  letter  from  the 
applicant's  attorney  stating  that  the 
applicant  has  fee  simple  title  or  a  long- 
term  lease  [e.g.,  a  ten-year  lease)  to  any 
real  property  necessary  for  the 
installation  of  major  fixed  equipment 
(such  as  a  broadcast  transmitter  or 
tower); 

(M)  Meaningful  documentation 
supporting  the  applicant's  request  for 
equipment  to  render  the  proposed 


service  [eg,,  if  an  applicant  seeks  a 
grant  for  local  production  equipment, 
the  applicant  should  supply 
documentation  indicating  its  intent  to 
engage  in  local  production),  and 

(.\'!  Current  information  concerning 
any  discrimination  complaints  filed 
against  it  before  any  governmental 
agency. 

(b)  Deferred  applications.  (1)  ,An 
applicant  may  reactivate  an  application 
deferred  by  the  Agency  during  the  prior 
year  under  §2301.19.  if  the  applicant  has 
not  substantially  changed  the  stated 
purpose  of  the  application. 

(2)  To  reactivate  a  deferred 
application,  the  applicant  must  file  a 
written  request  with  the  Public 
Telecommunications  Facilities  Program, 
NTIA/DOC.  Room  4625.  Washington, 
DC  20230,  The  request  must  be  timely 
and  I  omplete. 

(i)  To  file  a  timely  request,  an 
applicant  must  file  the  request  on  or 
before  the  date  established  as  the 
closing  date  for  the  filing  of  applications 
under  §  2301  10  of  the  rules.  The  request 
must: 

(A)  Be  addressed  to  the  Public 
Telecommunications  Facilities  Program. 
NTIA/DOC,  Room  4625,  'Washington. 
DC  20230; 

(B)  If  mailed,  be  postmarked  no  later 
than  midnight  of  the  closing  date;  and 

(C)  If  hand  delivered,  be  received  no 
later  than  4:30  p.m.  of  the  closing  date. 

(ii)  To  file  a  complete  request,  the 
apphcant  must  submit  an  original  and 
one  copy  of  the  following: 

(A)  Sections  I.  II,  III  and  IV  of  Part  I  of 
the  approved  Agency  application  form 
with  the  original  signature  of  an  officer 
of  the  applicant,  who  is  legally 
authorized  to  sign  for  the  applicant,  a 
notation  of  the  file  number  of  the  earlier 
application  and  the  current  filing  date  of 
the  amendment; 

(B)  A  brief  narrative  statement  (not 
more  than  four  (4)  pages)  describing  the 
proposed  project  submitted  on  the 
'current  application  form: 

(C)  An  update  of  availability  of 
operating  funds  and  the  necessary  non- 
Federal  share  of  the  project; 

(Dj  A  revised  listing  of  current  eligible 
prajfct  costs,  if  necessary: 

(F)  A  revised  inventory  of  ail  public 
telecommunications  facilities  currently 
owned  by  the  applicant  (applicants 
having  previously  submitted  an 
inventory  need  only  submit  updating 
information); 

(F)  If  the  application  is  for  a 
construction  project,  a  revised  five  (5) 
year  plan  outlining  the  applicants 
projected  facilities  requirements,  and 
the  projected  costs  of  such  facilities 
(applicants  having  previously  submitted 
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a  Tive  (5)  year  plan  may  submit  any 
approved  amendments,  including 
updating  the  dates  to  include  the  curTent 
year); 

(G)  Current  information  relating  to  the 
applicant's  evaluation  of  alternate 
technologies  available  in  the  service 
area  and  the  extent  to  which  therp  is 
duplication  of  services; 

(H)  If  special  consideration  is 
requested  under  section  392(f)  of  the 
Act.  current  information  detailing  the 
basis  for  the  request 

(I)  A  statement  by  the  applicant 
certifying  that  the  applicant  has  served 
copies  of  its  reactivated  application  on 
each  of  the  entities  required  under 
§  2301.8  of  this  part  with  a  copy  of  the 
letters  transmitting  the  application  to 
the  entities  served;  and 

(1)  Current  information  concerning 
any  discrimination  complaints  filed 
against  it  before  any  governmental 
agency. 

(c)  Additional  Information.  (1)  The 
Agency  may  request  from  the  applicant 
any  additional  information  which  the 
Agency  deems  necessary  or  pertinent. 

(2)  Applicants  must  promptly  provide 
any  additional  information  which  the 
Agency  requests  as  being  necessary  or 
pertinent. 

§  2301.6    What  happens  If  my  appHcatton  is 
fncoiaplate  or  untimafy? 

(a)  Incomplete  applications.  Under 

§  2301.7  of  the  rules,  applicants  have  45 
calendar  days  after  the  closing  date  to 
amend  their  applications.  At  the  end  of 
that  period,  the  Agency  will  return  any 
application  which  it  has  found  to  be 
incomplete. 

(b)  Untimely  applications.  The 
Agency  will  return  any  application, 
substantial  amendment  to  an 
application  or  request  to  reactivate  a 
deferred  application  which  is  filed  after 
the  closing  date. 

(c)  Applicants,  whose  applications  the 
Agency  returns  as  being  incomplete, 
may  appeal  the  action  to  the 
Administrator  under  §  2301.13. 
Applicants,  whose  applications  the 
Agency  returns  as  being  untimely,  may 
not  appeal  the  Agency's  action. 

$2301.7    What  if  I  want  to  change  some  of 
the  Information  in  my  applicatton? 

(a)  An  applicant,  which  has  filed  a 
timely,  but  incomplete,  application  (or 
request  seeking  renewed  consideration 
of  a  deferred  application),  may  submit 
minor  amendments  to  its  application  (or 
request)  or  submit  additional 
information  at  any  time  up  to  45 
calendar  days  after  the  closing  date  for 
the  filing  of  applications. 

(b)  An  applicant,  which  has  filed  a 
timely  application  (or  request),  must 


amend  its  application  to  update 
information  concerning  any 
discrimination  complaints  filed  against 
it  before  any  governmental  agency. 

(c)  To  amend  its  application,  an 
applicant  must  submit  an  original  and 
one  copy  of  the  following  to  the  address 
specified  in  §  2301.5{a)fl)  above: 

(1)  A  letter  describing  in  detail  the 
amendment  which  the  appJicant  is 
making  to  its  application; 

(21  Any  new  material  or  altered 
mdterial;  and 

(3)  A  certification  that  it  has  filed  a 
copy  of  the  notice  on  each  of  the  entities 
required  under  §  2301.8. 

Id)  Applicants  may  not  submit 
^substantial  aiiicndments  to  their 
af.'plications  (amendments  which 
SLibstantialiy  change  the  nature  or  scope 
of  the  proposed  project)  after  the  closing 
date. 

(e)  Applicants,  which  have  deferred 
applications  on  file  with  the  Agency 
may  submit  substantial  amendments  to 
their  deferred  applications  at  any  time 
after  the  publication  of  the  notice  of 
closing  date  in  the  Federal  Register  and 
before  the  closing  date.  These 
applicants  must  comply  with  the  service 
and  publication  requirements  of 
§§  2301.8  and  2301.9,  respectively. 

§2301.8    Service  of  applications. 

On  or  before  the  closing  date,  an 
applicant,  which  files  an  application,  a 
request  seeking  renewed  corvsideration 
of  a  deferred  application  or  a 
substantial  amendment  to  an 
application  with  the  PTFP,  must  serve  a 
copy  of  its  application,  request  or 
substantial  amendment  and  any 
subsequent  amendment(s)  of  the 
application  on; 

(a)  The  State  or  local  agency  (if  any) 
having  jurisdiction  over  the 
development  of  broadcast  and/or 
nonbroadcast  telecommunications  in  the 
State  and  the  community  to  be  served 
by  the  proposed  projects; 

(b)  In  the  case  of  an  application  for  a 
construction  grant  for  which 
Commission  authorization  is  necessary, 
the  Secretary,  Federal  Communications 
Commission,  Washington.  DC  20554; 

(c)  The  State  telecommunications 
agency  (if  any)  in  the  State  in  which  the 
channel  associated  with  the  project  is 
assigned  by  the  Commission,  or  if  the 
channel  in  question  is  assigned  jointly  to 
communities  in  different  States,  the 
State  agency  (if  any)  in  each  of  the 
States  concerned; 

(d)  The  State  telecommunications 
agency  (if  any)  in  any  State,  any  part  of 
which  is  located  within  the  service  area 
of  the  proposed  facility;  and 


(e)  The  State  clearinghousefs) 
required  to  be  served  under  Office  of 
Management  and  Budget  Circular  A-95. 

§2301.9    Publication  Of  fWng. 

On  or  before  the  closing  date,  an 
applicant,  which  files  an  application  or 
a  substantial  amendment  to  a  deferred 
application  with  the  PTFP,  must  cause  to 
be  published  in  a  newspaper  of  general 
circulation  in  the  community(ies)  to  be 
served,  a  notice  that  it  has  filed  an 
application  or  a  substantial  amendment 
to  a  deferred  application  which  has 
been  reactivated.  (Applicants  seedking 
to  reactivate  a  deferred  application 
under  §  2301.5(b)  above,  need  not 
publish  the  notice  required  under  this 
section.) 

(a)  The  notice  must  contain: 

(1 )  The  name  of  the  applicant; 

(2)  The  address  of  applicant's  office 
where  a  copy  of  the  application  is 
available  to  the  public: 

(3)  A  brief  description  of  the  proposed 
project;  and 

(4)  The  address  to  which  commenting 
parties  should  send  their  comments: 
Public  Telecommunications  Facilities 
Program.  NTIA/DOC,  Room  4625, 
Washington,  DC  20230. 

(b)  The  notice  must  be  published  once 
a  week  for  two  consecutive  weeks. 

(c)  The  applicant  must  submit  two 
copies  of  the  notice  as  it  is  to  appear  in 
the  newspaper  to  the  Agency  (at  the 
address  provided  in  paragraph  (a)(4)  of 
this  section)  with  notations  of  the  dates 
on  which  the  notice  is  to  be  published. 

§2301,10    Closing  date. 

The  Administrator  shall  select  and 
publish  in  the  Federal  Register  a  date  by 
which  apphcations  for  funding  in  a 
current  fiscal  year  are  to  be  filed. 

§  2301.1 1    Federal  Communications 
Commission  authorization. 

(a)  Each  applicant  whose  project 
requires  Commission  authorization  must 
file  an  application  for  that  authorization 
on  or  before  the  closing  date  for  filing  of 
PTFP  applications. 

(b)  Any  Commission  authorization 
required  for  the  project  must  be  in  the 
name  of  the  applicant  for  the  PTFP 
grant. 

(c)  If  the  project  is  to  be  associated 
with  an  existing  station,  Comm.ission 
operating  authority  for  that  station  must 
be  current  and  valid. 

(d)  For  any  project  requiring  a  new 
authorization  or  authorizations  from  the 
Commission,  the  applicant  must  file 
with  the  Agency  a  copy  of  each 
Commission  application  and  any 
amendments  thereto. 
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(e)  If  the  applicant  fails  to  file  the 
required  Commission  application  or 
applications  by  the  closing  date 
established  pursuant  to  i  2301.10  of 
these  rules,  or  if  the  Commission 
returns,  dismisses  or  denies  an 
application  required  for  the  project  or 
any  part  thereof,  or  for  the  operation  of 
the  station  with  which  the  project  is 
associated,  the  Agency  may  return  the 
application  for  Federal  financial 
assistance  to  the  applicant. 

(f)  No  grant  will  be  awarded  until 
confinnation  has  been  received  from  the 
Commission  that  any  necessary 
authorization  will  be  issued. 

9  230 1 . 1 2    What  happens  after  I  file  an 
application? 

After  the  dosing  date,  the  Agency  will 
examine  each  application  for  timeliness, 
completeness,  eligibility  and 
Commission  authorization. 

(a)  If  the  Agency  finds  that  an 
application  is  untimely,  it  will  return  the 
application  to  the  applicant  and  inform 
the  applicant  that  its  application  was 
untimely  and  will  not  be  considered 
during  the  present  cycle. 

(b)(1)  If  the  Agency  finds  that  an 
application  is  incomplete,  it  will  hold  the 
application  for  45  calendar  days  after 
the  closing  date  to  allow  the  applicant  to 
complete  the  appUcation. 

(2)  If,  after  45  calendar  days  the 
appHcafion  is  still  incomplete,  the 
Agency  will  promptly  inform  the 
applicant  that  its  application  is 
incomplete. 

(c)  When  the  Agency  finds  that  either 
the  applicant  or  the  project  is  ineligible, 
it  will  promptly  inform  the  applicant 
that  it  or  its  proposed  project  is 
ineligible. 

(d)  If  the  Agency  finds  that  a  proposed 
project  requires  authorization  from  the 
Commission  and  that  the  appHcant  did 
not  tender  its  application  for 
Commission  authorization  on  or  before 
the  dosing  date,  the  Agency  will  return 
the  application.  In  returning  an 
application  under  this  subsection,  the 
Agency  will  inform  the  applicant  that 
the  Agency  cannot  consider  the 
applicant's  application  for  a  grant  during 
the  present  grant  cycle,  because  the 
applicant  did  not  file  an  application  for 
authority  with  the  Commission  on  or 
before  the  dosing  date. 

(e)  The  Agency  will  accept  for  filing 
all  other  applications  by  publishing  a 
notice  in  the  Federal  Register  listing 
each  application  and  substantial 
amendment  to  an  application.  The 
Agency  will  also  include  requests  to 
reactivate  deferred  applications  in  its 
acceptance  for  filing  list.  Acceptance  of 
an  application  for  filing  does  not 
preclude  subsequent  return  or 


disapproval  of  an  application,  if  it  is 
found  to  be  not  in  accordance  with  the 
provisions  of  this  part,  or  if  the  applicant 
fails  to  file  any  additional  information 
requested  by  the  Agency.  Acceptance 
for  filing  does  not  assure  that  any 
particular  application  will  be  funded, 
but  merely  qualifies  that  application  to 
compete  for  funding  with  other 
applications  accepted  for  filing. 

9  2301.13    How  can  I  appeal  a  denial  of 
eligibility  or  determination  of 
Incompleteness? 

(a)  Within  15  calendar  days  after  the 
date  on  which  the  Agency  sends  a 
written  notice  to  an  applicant  denying 
the  eligibility  of  the  applicant  or  the 
applicant's  project,  or  notifying  an 
applicant  that  its  application  is 
incomplete,  the  applicant  may  file  a 
written  notice  of  appeal  with  the 
Administrator.  The  notice  of  appeal 
must  contain  a  statement  by  the 
applicant  showing  its  basis  for 
appealing  the  Agency's  action — i.e.. 
showing  that  the  denial  of  eligibility  or 
determination  of  incompleteness  is 
factually  or  legally  incorrect.  (If  the 
appUcant  relies  on  any  written 
documents  or  other  materials  to  refute 
the  Agency's  action,  the  apphcant 
should  list  each  item  and  attach  a  copy 
of  each  item  or  indicate  that  the  Agency 
has  a  copy  of  the  item  in  its  possession.) 

(b)  Upon  receipt  of  the  notice  of 
appeal,  the  Administrator  will  review 
the  appeal  in  consultation  with  the  Chief 
Counsel  and  the  PTFP  Program  Director 
and  will  render  a  decision  within  30 
calendar  days. 

(c)  If  the  Administrator  sustains  the 
Agency  action,  i.e..  the  denial  of 
eligibility  or  the  determination  of 
incompleteness,  the  Agency  will  return 
the  application  to  the  applicant. 

(d)  All  decisions  of  the  Administrator 
made  under  paragraph  (b)  of  this  section 
are  final. 

9  2301.14    Can  members  of  the  public 
comment  on  applications? 

(a)  Any  interested  party  may  file 
comments  with  the  Agency  supporting 
or  opposing  an  application  or 
substantial  amendment  to  an 
application,  setting  forth  the  grounds  for 
support  or  opposition,  accompanied  by  a 
certification  that  a  copy  of  the 
comments  has  been  mailed  (or 
otherwise  provided)  to  the  applicant. 
Persons  commenting  on  applications 
must  send  their  comments  to:  Public 
Telecommunications  Facilities  Program, 
NTIA/DOC,  Room  4625,  Washington, 
DC  20230. 

(b)  Persons  filing  comments  on 
applications  must  do  so: 


(1)  After  the  applicant  files  its 
application  with  the  PTFP;  and 

(2)  Within  15  calendar  days  after  the 
Agency  publishes  a  notice  of  acceptance 
of  applications  in  the  Federal  Register, 
as  described  in  5  2301.12(aK5). 

(c)  Within  45  calendar  days  after  the 
Agency  publishes  a  notice  of  acceptance 
of  applications  in  the  Federal  Register, 
an  applicant  may  file  a  reply  to  any 
comments  opposing  its  application  or  its 
substantial  amendment  to  an 
application. 

(d)  The  time  periods  referred  to  in 
paragraphs  (a)  and  (b)  of  this  section 
may  be  extended  by  the  Administrator  if 
good  cause  is  shown. 

§  230 1 . 1 5    Wtiat  does  the  Agency  do  with 
these  comments? 

(a)  The  Agency  will  incorporate  all 
comments  from  the  public  and  any 
replies  to  those  comments  from  an 
applicant  in  the  application  official  file. 

(b)  An  applicant  or  an  obiecting  party 
may  not  appeal  to  the  Administrator  the 
determination  of  the  Agency  to  grant  or 
not  grant  a  particular  application. 

§  230 1 . 1 6    Coordination  with  interested 
agencies  and  organizations. 

In  acting  on  applications  and  carr>-ing 
out  other  responsibilities  under  the  Act. 
the  Agency  shall  consult  with: 

(a)  The  Commission,  with  respect  to 
functions  which  are  of  interest  to  or 
affect  functions  of  the  Commission. 

(b)  The  Corporation  for  Public 
Broadcasting,  with  respect  to  functions 
which  are  of  interest  to  or  affect  the 
functions  of  the  Corporation: 

(r)  Other  agencies,  organizations  ar.ii 
institutions  administering  programs 
which  may  be  coordinated  effectively 
with  Federal  assistance  provided  under 
the  Act;  and 

(d)  State  clearinghouse(s)  described  in 
Office  of  .Management  and  Budget 
Circular  A-95. 

§  2301.17    Funding  criteria  for  construction 
applications. 

In  determining  whether  to  approve  a 
construction  grant  application,  in  whole 
or  in  part,  and  the  amount  of  such  grant, 
or  whether  to  defer  action  on  such  an 
application,  the  Agency  will  evaluate  all 
the  information  in  the  application  file 
and  consider  the  following  factors  (the 
order  of  listing  implies  no  priority): 

(a)  How  well  the  applicant  has 
satisfied  the  assurances  required  in 
9  2301.5: 

(b)  The  priorities  set  forth  in  §  2301.20; 

(c)  The  adequacy  and  continuity  of 
financial  resources  for  long-term 
operational  support,  which  assures  the 
appHcant's  continual  service  to  the 
communities  within  the  service  area; 


I 
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and  the  availability  of  necessary  funds 
for  capital  expenditures: 

(d)  The  extent  to  which  non-Federal 
funds  will  be  used  to  meet  the  total  cost 
of  the  project; 

(e)  The  extent  to  which  the  applicant 
has: 

(1)  Evaluated  alternate  technologies, 
the  bases  upon  which  decisions  were 
made  as  to  the  technology  to  be  utilized 
and  the  extent  to  which  the  proposed 
service  will  not  duplicate  service 
already  available, 

(2)  Provided  meaningful 
documentation  of  the  applicant's 
equipment  requirements. 

(3)  Provided  meaningful 
documentation  of  community  support  for 
the  service  to  be  provided  (such  as 
letters  from  agencies  for  whom  the 
appUcant  produces  or  will  produce 
programs  or  other  materials  and  from 
key  elected/appointed  policy-making 
officials); 

(f)  The  extent  to  which  the  evidence 
supplied  in  the  application  reasonably 
assures  an  increase  in  public 
telecommunications  services  and 
facihties  available  to,  operated  by,  and 
owned  (or  controlled)  by  minority  and 
women; 

(g)  The  extent  to  which  the  various 
items  of  eligible  apparatus  proposed  are 
necessary  to,  and  capable  of,  achieving 
the  objectives  of  the  project  and  will 
permit  the  most  efficient  use  of  the  grant 
funds: 

(h)  The  extent  to  which  the  eligible 
equipment  requested  meets  current 
telecommunications  industry 
performance  standards: 

(i)  The  extent  to  which  the  applicant 
will  have  available  sufficient  qualified 
staff  to  operate  and  maintain  the  facility 
and  provide  services  of  professional 
quality; 

(j)  The  extent  to  which  the  applicant 
has  planned  and  coordinated  the 
proposed  services  with  other 
telecommunications  entities  in  the 
service  area; 

(k)  The  extent  to  which  the  project 
implements  local,  Statewide  or  regional 
public  telecommunications  systems 
plans,  if  any; 

(1)  The  extent  to  which  the  applicant's 
proposed  five  (5)  year  facilities  plan 
required  by  section  392(a)  of  the  Act  is 
practical,  financially  affordable  and 
consistent  wUh  the  intent  of  the  Act  and 
Regulations;  and 

(m)  The  readiness  of  the  Commission 
to  grant  any  necessary  authorization. 

§  2301.18    Funding  criteria  for  planning 
applications. 

In  determining  whether  to  approve  a 
planning  grant  application,  in  whole  or 
in  part  and  the  amount  of  such  grant,  or 


whether  to  defer  action  on  such  an 
application,  the  Agency  will  evaluate  all 
the  information  in  the  application  file 
and  consider  the  following  factors  (the 
order  of  listing  implies  no  priority): 

(a)  How  well  the  applicant  has 
satisfied  the  assurances  required  in 
§  2301.5: 

(b)  The  extent  to  which  the  applicant's 
interests  and  purposes  are  consistent 
with  the  purposes  of  the  Act  and  the 
priorities  of  the  Agency; 

(c)  The  qualifications  of  the  proposed 
planner  to  provide  a  public 
telecommunications  facilities  plan; 

(d)  The  extent  to  which  the  planning 
project's  proposed  procedural  design 
assures  that  the  applicant  would  obtain 
adequate: 

(1)  Financial  human  and  support 
resources  necessary  to  conduct  the  plan, 

(2)  Coordination  with  other 
telecommunications  entities  at  the  local. 
State,  regional  and  national  levels, 

(3)  Evaluation  of  alternate 
technologies  and  existing  services,  and 

(4)  Participation  by  the  public  to  be 
served  (and  by  minorities  and  women  in 
particular)  in  the  plaruiing  of  the  project; 

(e)  The  extent  to  which  the  applicant 
has  engaged  in  pre-planning  studies  to 
determine  the  technical  feasibility  of  the 
proposed  planning  project  (such  as  the 
availability  of  a  frequency  assignment,  if 
necessary  for  the  project):  and 

(f)  The  extent  to  which  the  proposed 
procedure  and  timetable  are  feasible 
and  can  achieve  the  expected  results. 

§  2301.19    Action  on  all  applications. 

(a)  After  consideration  of  an 
application  which  the  Agency  has 
accepted  for  filing,  any  comments  and 
replies  filed  by  interested  parties  and 
any  other  relevant  information,  the 
Agency  will  take  one  of  the  following 
actions: 

(1)  Select  the  application  for  funding, 
in  whole  on  in  part: 

(2)  Defer  the  application  for 
subsequent  consideration  pursuant  to 
§  2301.5;  or 

(3)  Return  the  application  to  the 
applicant  with  a  notice  of  the  grounds 
and  reasons  therefor. 

(b)  Upon  the  Agency's  approval  or 
deferral,  in  whole  or  in  part,  of  an 
application,  the  Agency  will  inform: 

(1)  The  applicant; 

(2)  Each  State  educational  television, 
radio  or  telecommunications  agency,  if 
any.  in  any  State,  any  part  of  which  lies 
within  the  service  area  of  the  applicant's 
facility; 

(3)  The  Commission;  and 

(4)  The  Corporation  for  Public 
Broadcasting. 

(c)  If  the  Agency  awards  a  grant,  the 
grant  award  document  will  include  grant 


terms  and  conditions  set  forth  in 
Subpart  D  of  the  Rules  and  whatever 
other  provisions  are  required  by  Federal 
law  or  regulations,  or  may  be  deemed 
necessary  or  desirable  for  the 
achievement  of  the  purposes  of  the 
program. 

Subpart  C— Priorities  Among 
Applications  and  the  Role  of  Minorities 
and  Women 

§  2301. 20    Program  priorities. 

(a)  The  following  criteria,  listed  in 
order  of  priority,  shall  govern  the 
Agency's  determination  to  fund  an 
application  and  the  amount  of  the  grant 
awarded: 

(1)  Whether  the  application  will 
provide  new  public  telecommunications 
facilities  to  extend  service  to  areas  not 
currently  receiving  such  services. 

(2)  Whether  the  application  will  result 
in  the  expansion  of  the  service  areas  of 
existing  public  telecommunications 
entities  to  areas  not  currently  receiving 
such  services. 

(3)  Whether  the  application  will  result 
in  the  improvement  of  the  capabilities  of 
existing  public  broadcast  stations  to 
provide  public  telecommunications 
services. 

(b)  Notwithstanding  the  priorities 
among  applications  listed  in  paragraph 
(a)  of  this  section,  the  Agency  may 
utilize  appropriated  funds  to  award 
grants  to  applicants  who  are  otherwise 
eligible  for  funding,  but  do  not  fall 
within  any  of  the  priorities  listed  in 
paragraph  (a)  of  this  section.  Grants 
made  pursuant  to  this  subsection  must 
fulfill  the  overall  objectives  of  the  Act. 

§  230 1 .2 1    Special  consideration. 

In  assessing  applications,  the  Agency 
will  give  special  consideration  to 
applications  which  foster  control  of, 
operation  of,  and  participation  in  public 
telecommunications  entities  by 
minorities  and  women. 

Subpart  D— Federal  Financial 
Participation 

§2301.22    Amount  of  the  Federal  grant. 

(a)  Planning  grants.  A  Federal  grant 
award  for  the  planning  of  a  public 
telecommunications  facility  shall  be  in 
an  amount  determined  by  the  Agency 
and  set  forth  in  the  grant  award 
document  and  the  attachments  thereto. 
The  Agency  may  provide  up  to  100 
percent  of  the  funds  necessary  for  the 
planning  of  a  public  telecommunications 
facility  which  is  eligible  for  construction 
grant  funding. 

(b)  Construction  grants.  (1)  A  Federal 
grant  award  for  the  construction  of  a 
public  telecommunications  facility  shall 
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be  an  amount  determined  by  the  Agency 
and  set  forth  in  the  grant  award 
document,  except  that  such  amount 
shall  not  exceed  75  percent  of  the 
amount  determined  by  the  Agency  to  be 
the  reasonable  and  necessary  cost  of 
such  project. 

(2)  No  part  of  the  grantee's  matching 
share  of  the  eligible  project  costs  may 
be  met  with  funds  paid  by  the  Federal 
Government,  except  where  the  use  of 
such  funds  to  meet  a  Federal  matching 
requirement  is  specifically  and 
expressly  authorized  by  Federal  statute. 

(3)  Funds  supplied  to  an  applicant  by 
the  Corporation  for  Public  Broadcasting 
may  not  be  used  for  the  required  non- 
Federal  matching  purposes,  except  upon 
a  clear  compelling  showing  of  need. 

(c)  If  the  actual  costs  incurred  in 
completing  the  planning  or  construction 
project  are  less  than  the  estimated 
project  costs,  which  were  the  basis  for 
the  Agency's  determination  of  the  initial 
grant  award,  the  Agency  shall  reduce 
the  amount  of  the  final  grant  award  so 
that  the  final  grant  award  bears  the 
same  ratio  to  the  actual  cost  of  the 
project  as  the  initial  grant  award  bore  to 
the  estimated  total  project  costs.  In  no 
case  will  the  final  grant  award  exceed 
the  initial  grant  award. 

(d)  Project  costs  do  not  include  the 
value  of  eligible  apparatus  owned  or 
acquired  by  the  applicant  prior  to  the 
effective  date  of  acceptance  for  filing  of 
the  application,  and  services  related 
thereto.  NTIA  will  specify  the  effective 
date  of  the  acceptance  for  filing  in  the 
Federal  Register  notice  required  under 

§  2301.12  of  the  rules.  This  date  will  not 
be  earlier  than  the  date  on  which  the 
applicant  first  filed  the  application  with 
the  Agency. 

§  2301.23    Payment  of  the  Federal  grant 

(a)  The  Agency  will  not  make  any 
payment  under  an  award,  unless  and 
until  the  recipient  complies  with  all 
relevant  requirements  imposed  by  this 
part.  Addifionally,  with  regard  to  a 
public  telecommunications  entity 
requiring  Commission  authorization,  the 
Agency  will  not  make  any  payment  until 
it  receives  confirmation  from  the 
Commission  that  the  Corrunission  has 
granted  any  necessary  authorization. 

(b)  After  the  conditions  indicated  in 
paragraph  (a)  of  this  section  have  been 
satisfied,  the  Agency  will  make  payment 
to  the  grantee  in  such  installments 
consistent  with  the  percentage  of  project 
completion,  as  the  Agency  may 
determine.  (As  a  genei|il  matter,  the 
Agency  expects  grantees  to  expend 
local  matching  funds  at  a  rate  at  least 
equal  to  the  ratio  of  the  local  match  to 
the  Federal  grant  as  stipulated  in  the 
grant  award.) 


(c)  When  an  applicant  completes  a 
construction  project,  the  Agency  will 
assign  a  completion  date  which  the 
Agency  will  use  to  calculate  the 
termination  date  of  the  Federal  iTiterest 
period.  (The  completion  date  will  be  the 
date  on  which  the  grantee  certifies  that 
the  project  is  complete  and  in  accord 
with  the  terms  and  conditions  of  the 
grant,  as  required  under  §  2301.26.  If  the 
PTFP  Program  Director  determines  that 
the  grantee  improperly  certified  the 
project  to  be  complete,  the  PTFP 
Program  Director  will  amend  the 
completion  date  accordingly.) 

§  2301.24    Items  and  costs  ineligible  for 
Federal  funding. 

The  following  items  and  costs  are 
ineligible  for  funding  under  the  Act: 

[a]  Equipment  and  supplies.  (1) 
Vehicles,  including  those  in  which 
mobile  equipment  is  mounted  or  carried; 

(2)  Receiving  equipment  (except  as 
required  by  good  engineering  practices 
for  monitoring  the  origination  or 
transmission  of  signals;  vertical  interval 
or  subcarrier  receivers  and  decoders;  or 
satelite  receivers); 

(3)  Modifying  or  strengthening  the 
applicant's  tower  to  accommodate 
antennas  of  commerical  entities; 

(4)  Equipment  for  motion  picture  or 
still  photography  or  processsing: 

(5)  Manual  film  or  tape  editing 
equipment,  film,  recording  tape,  reels, 
film  or  tape  cleaning  equipment; 

(6)  Scenery  and  props,  art  supplies 
end  equipment; 

(7)  Sound  insulation  devices, 
cycloramas,  draperies,  studio  clocks, 
blackboards,  intercoms,  telephones. 
furniture,  and  the  like; 

(8)  Production  devices  such  as 
prompting  systems,  background 
projection  systems,  sound  effects,  and 
the  like: 

(9)  Office  equipment,  printing  and 
duplication  supplies;  except  for  planning 
projects  under  section  392(c)  of  the  .^ct; 

(10)  Maintenance  equipment  such  as 
hand  and  power  tools,  storage  cabinets 
and  maintenance  services; 

(11)  Air  conditioning  for  control  or 
equipment  rooms,  studios,  transmitter 
buildings,  mobile  units  and  other 
operational  rooms  and  offices  (except 
that  the  cost  to  provide  ventilation  of 
project  apparatus  as  is  required  by  good 
engineering  practice  is  an  eligible 
installation  cost); 

(12)  Equipment  providing  power  to  the 
facility,  including  transformers, 
regulators,  generators,  and  related 
equipment; 

(13)  Expendable  items,  including  spare 
recording  heads,  spare  lenses,  spare 
circuit  components  and  other  kits 


normally  considered  spares  except  for 

transmitters;  and 

(14)  Such  other  equipment  and 
supplies  as  the  Agency  may  determine 
prior  to  the  award  of  a  grant. 

(b)  Other  Expenses.  (1)  Buildings  and 
modifications  to  buildings  to  house 
eligible  equipment  are  not  themselves 
eligible  for  funding  under  this  program, 
except,  that  small  equipment  shelters 
which  are  pari  of  satellite  earth  stations, 
translators,  microwave  interconnection 
facilities  and  similar  facilities  are 
eligible  for  funding, 

(2)  Land  and  land  improvements; 

(3)  Salaries  and  personnel  employed 
by  an  operating  public 
telecommunications  entity,  except  for 
planning  projects  under  section  392(c)  of 
the  Act,  and  for  construction-related 
activities  as  defined  in  section  397(1]  of 
the  Act  and  §  2301.3  of  the  rules: 

(4)  Moving  costs  required  by 
relocation;  and 

(5)  Such  other  expenses  as  the  Agency 
may  determine  prior  to  the  award  of  a 
grant. 

Subpart  E— Accountability  for  Federal 
Funds 

§2301.25    Retention  of  records. 

(a)  Each  recipient  of  assistance  under 
this  program  shall  keep  intact  and 
accessible  the  following  records: 

(1)  A  complete  and  itemized  inventory 
of  all  public  telecommunications 
facilities  under  the  control  of  the 
grantee,  whether  or  not  financed,  in 
whole  or  in  part,  with  Federal  funds; 

(2)  Complete,  current  and  accessible 
financial  records  which  fully  disclose 
the  total  amount  of  the  project;  the 
amount  of  the  grant;  the  disposition  of 
the  grant  proceeds;  and  the  amount, 
nature  and  source  of  non-Federal  funds 
associated  with  the  project; 

(3)  All  records  specified  in  Office  of 
Management  and  Budget  Circulars  A- 
102  [for  State  and  local  governments) 
and  A-110  [educational  institutions, 
hospitals  and  nonprofit  organizations). 

(b)  The  grantee  shall  mark  project 
apparatus  m  a  permanent  manner  in 
order  to  assure  easy  and  accurate 
identification  and  reference  to  inventory 
ri^cords. 

§  2301.26    Copies  ol  planning  studies;  final 
certification  of  construction  protects. 

(a)  Upon  the  completion  of  a  planning 
project,  the  grantee  must  promptly 
provide  to  the  Administrator  two  copies 
of  any  study  conducted  in  whole  or  in 
part  with  funds  provided  under  this 
program  by  sending  the  copies  to  the 
Pubhc  Telecommunications  Facilities 
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Program.  NTIA/DOC,  Room  4625. 
Washington.  DC  20230. 

(b)  Upon  completion  of  a  construction 
project,  the  grantee  must: 

(1)  Certify  that  the  grantee  has 
completed  the  acquisition  and 
installation  of  the  project  equipment  in 
accordance  with  the  project  as  approved 
by  the  Agency; 

(2)  Certify  that  the  grantee  has 
obtained  any  necessary  Commission 
authorizations  to  operate  the  project 
apparatus  following  the  acquisition  and 
installation  of  the  apparatus; 

(3)  Certify  that  the  facilities  are  in 
operating  order  and  that  the  grantee  is 
using  the  facilities  to  provide  public 
telecommunications  services  in 
accordance  with  the  project  as  approved 
by  the  Agency;  and 

(4)  Certify  that  the  grantee  has 
obtained  adequate  insurance  to  protect 
the  Federal  interest  in  the  project  in  the 
event  of  loss  through  casualty. 

§  2301.27    Annual  status  report  for 
construction  grants. 

For  construction  projects,  the  grantee 
must  file  with  the  Agency  during  the  ten 
(10)  year  period  commencing  with  the 
date  of  completion  of  a  project,  an 
annual  status  report  on  or  before  each 
April  1  following  completion  of  the 
project,  certifying  that  the  grantee 
continues  to  meet  the  conditions 
attached  to  the  grant  as  specified  in 
§  2301.28. 

Subpart  F— Control  and  Use  of 
Facilities 

§  2301.28    What  conditions  are  attached  to 
the  Federal  grant? 

When  an  applicant  is  awarded  a 
Federal  grant  under  the  PTFP,  the 
apphcant  (now  the  grantee)  takes  the 
grant  subject  to  certain  conditions 
concerning  the  use  of  the  Federal 
monies  and  the  equipment  obtained 
with  those  monies.  These  conditions  are: 

(a)  During  the  construction  of  a 
project  and  the  Federal  interest  period, 
the  grantee  must: 

(1)  Continue  to  be  an  eligible 
organization  as  described  in  §  2301.4; 

(2)  Use  the  Federal  grant  funds  for  the 
purposes  for  which  the  grant  was  made 
and  for  the  items  of  apparatus  and  other 
expenditure  items  specified  in  the 
application  for  inclusion  in  the  project, 
except  that  the  grantee  may  substitute 
other  items  where  necesary  or  desirable 
to  carry  out  the  purpose  of  the  project  as 
approved  in  advance  by  the  Agency; 

(3)  Promptly  complete  the  project  and 
place  the  public  telecommunications 
facility  into  operation; 

(4)  Maintain  protection  against 
common  hazards  through  adequate 


insurance  coverage  or  other  equivalent 
undertakings,  except  that,  to  the  extent 
the  applicant  follows  a  different  policy 
of  protection  with  respect  to  its  other 
property,  the  applicant  may  extend  such 
policy  to  apparatus  acquired  and 
installed  under  the  project; 

(5)  Permit  the  Agency  and  the 
Comptroller  General  of  the  United 
States  or  their  duly  authorized 
representatives  access  for  the  purpose 
of  audit  and  examination  of  any  books, 
documents,  papers  and  records  of  any 
grantee  that  are  pertinent  to  assistance 
received  under  this  program; 

(6)  Permit  inspections  during  normal 
working  hours  by  the  Agency  and  the 
Comptroller  General  of  the  United 
States  or  their  duly  authorized 
representatives,  of  the  public 
telecommunications  facilities  acquired 
with  Federal  finiancial  assistance; 

(7)  Comply  with  the  provision  of  the 
Office  of  Management  and  Budget 
Circulars  A-102  (for  State  and  local 
governments)  and  A-110  (for  institutions 
of  higher  education,  hospitals  and  other 
nonprofit  organizations)  for  the 
procurement  of  equipment  and  services 
funded  in  whole  or  in  part  with  Federal 
monies; 

(8)  In  advertising  for  bids  for  the 
purchase  of  apparatus,  shall  state  that 
the  Federal  Government  has  an  interest 
in  facilities  purchased  with  Federal 
funds  under  this  program  which  begins 
with  the  purchase  of  the  facilities  and 
continues  for  ten  (10)  years  after  the 
completion  of  the  project; 

(9)  Hold  appropriate  title  or  lease  to 
the  site  or  sites  on  which  apparatus 
proposed  in  the  project  will  be  operated, 
including  the  right  to  construct, 
maintain,  operate,  inspect  and  remove 
such  apparatus,  sufficient  to  assure 
continuity  of  operation  of  the  facility; 

(10)  Ensure  that  no  person  shall,  on 
the  grounds  of  race,  color  or  national 
origin,  be  excluded  from  participation  in, 
be  denied  the  benefits  of  or  otherwise 
be  subjected  to  discrimination  under 
any  program  or  activity  for  which  the 
applicant  receives  funding  under  this 
Ac*  (Title  VI  of  the  Civil  Rights  Act  of 
1964  as  implemented  by  Department 
regulations.  15  CFR  Subtitle  A,  Part  8); 

(11)  Ensure  that  no  person  shall,  on 
the  basis  of  sex,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of  or  be  subjected  to  discrimination 
under  any  educational  program  or 
activity  for  which  the  applicant  receives 
funding  under  the  Act  (Title  IX  of  the 
Education  Amendments  of  1972,  as 
amended); 

(12)  Ensure  that  no  otherwise 
qualified  individual  shall,  solely  by 
reason  of  handicap,  be  excluded  from 
the  participation  in,  be  denied  the 


benefits  of  or  be  subjected  to 
discrimination  under  any  program  or 
activity  for  which  the  applicant  receives 
funding  under  this  Act  (section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended); 

(13)  Use  the  facilities  primarily  for  the 
provision  of  public  telecommunications 
services  and  ensure  that  the  use  of  the 
facihties  for  other  than  public 
telecommunications  purposes  does  not 
interfere  with  the  provision  of  the  public 
telecommunications  services  for  which 
the  grant  was  made; 

(14)(i)  Execute  and  record  all 
necessary  documents  to  establish  a 
priority  lien  in  favor  of  the  Federal 
Government  on  any  facilities  purchased 
with  funds  obtained  under  the  Act, 
which  would  be  coextensive  with  the 
Federal  interest  period;  and 

(ii)  File  a  certified  copy  of  the 
recorded  lien  with  the  Agency; 

(15)  Obtain  and  continue  to  hold  any 
necessary  Commission  authorize tion(s); 

(16)  Ensure  that  no  person  shall,  on 
the  basis  of  age,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of  or  be  subjected  to  discrimination 
under  any  educational  program  or 
activity  for  which  the  applicant  receives 
funding  under  the  Act  (Age 
Discrimination  Act  of  1975,  as 
amended); 

(17)  Not  make  its  facilities  available  to 
any  person  for  the  broadcast  or  other 
transmission  of  any  advertisement. 

(b)  During  the  period  in  which  the 
grantee  possesses  or  uses  the  Federally 
funded  facilities  (whether  or  not  this 
period  extends  beyond  the  Federal 
interest  period),  the  grantee  may  not  use 
or  allow  the  use  of  the  Federally  funded 
equipment  for  purposes  the  essentia! 
thrust  of  which  are  sectarian. 

§2301.29    Nondiscrimination. 

(a)  The  Agency  shall  enforce  Title  VI 
of  the  Civil  Rights  Act  of  1964,  as 
implemented  by  Department  regulations, 
15  CFR  Subtitle  A.  Part  8. 

(b)  The  Agency  shall  enforce  Title  IX 
of  the  Education  Amendments  of  1972, 
as  amended.  Department  implementing 
regulations  have  not  yet  been  adopted, 
but  will  be  enforced  upon  their 
adoption. 

(c)  The  Agency  shall  enforce  section 
504  of  the  Rehabilitation  Act  of  1973.  as 
amended.  Department  implementing 
regulations  have  been  proposed,  43  FR 
53765.  published  November  17. 1978. 
Final  regulations  will  be  enforced  when 
adopted. 

(d)  The  Agency  shall  enforce  the  Age 
Discrimination  Act  of  1975.  as  amended. 
Department  implementing  regulations 
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have  not  yet  been  adopted,  but  will  be 
enforced  when  adopted. 

§  2301.30    How  can  a  grant  be  terminated? 

(a)  Termination  for  cause— If  a 
grantee  fails  to  meet  any  condition 
attached  to  the  grant,  as  specified  in 
§  2301.28,  the  Agency  may  take  any 
appropriate  action  including,  but  not 
limited  to: 

(1)  Suspending  a  particular  grant  and 
withholding  further  the  payments  under 
that  grant,  pendingcorrecti\e  action  by 
the  grantee; 

(2)  Prohibiting  a  grantee  from 
incurring  additional  obligations  of  funds, 
pending  corrective  action  by  the  grantee; 

(3)  Where  the  grantee  cannot  (or  will 
not)  comply  with  the  condition  (or 
conditions)  attached  to  a  particular 
grant,  terminating  the  grant  and 
requiring  the  grantee  to  repay  the 
Federal  Government  an  amount  bearing 
the  same  ratio  to  the  fair  maiket  value 
of  the  facilities  at  the  time  of 
termmation  as  the  Federal  grant  bore  to 
the  project; 

(4)  Where  the  condition  (or 
conditions)  is  also  attached  to  other 
grants  which  the  grantee  has  received 
from  the  Agency,  suspending  payments 
under  all  these  other  grants:  and 

(5)  Where  the  condition  (or 

(  onditions)  is  also  attached  to  other 
grants  which  the  grantee  has  received 
from  the  Agency,  terminating  all  these 
other  grants  and  requiring  the  grantee  to 
repay  the  Federal  Government  an 
amount  bearing  the  same  ratio  to  the 
fair  market  value  of  the  facilities  at  the 
time  of  termination  as  the  Federal  grants 
bore  to  the  projects  for  which  they  were 
granted. 

(b)  Termination  for  convenience — 
When  the  Agency  and  the  grantee  agree 
that  the  continuation  of  the  project 
would  not  produce  beneficial  results 
commensurate  with  the  expenditure  of 
further  Federal  funds,  the  parties  may 
terminate  the  grant,  in  whole  or  m  part, 
with  ai;  conditions  and  on  an  effective 
date  to  which  the  parties  have  mutually 
agreed, 

§  2301.31     Equipment. 

All  equipment,  which  a  grantee 
acquires  under  this  program,  shall  be  of 
professional  quality.  An  applicant 
proposing  to  utilize  non-broadcast 
technology  shall  propose  and  purchase 
equipment  which  is  compatible  with 


broadcast  equipment  wherever  the  two 
types  of  apparatus  interface. 

§2301.32    Waiver. 

For  good  cause  shown,  the 
Administrator  may  waive  the 
regulations  adopted  pursuant  to  section 
392(e]  of  the  Act, 

Appendi.x  A 

Note, — Appendix  A  will  not  appear  in  the 

Cade  of  Federal  Regulations. 

Priority  I — Provision  of  Public 
Telecommunications  Facilities  for  First 
Radio  and  Television  Signals  to  a 
Geographic  Area.  Within  this  category, 
we  establish  two  subcategories- 

A.  Projects  which  include  local 
origination  capacity.  This  category 
includes  the  planning  or  construction  of 
new  facilities  which  can  provide  a  full 
range  of  radio  and/or  television 
programs  including  material  that  is 
locally  produced.  Eligible  projects 
include  new  radio  or  television 
broadcast  stations,  new  cable  systems, 
or  first  public  telecommunications 
service  to  existing  cable  systems, 
provided  that  such  projects  include  local 
origination  capacity, 

D,  Projects  which  do  not  include  local 
origination  rapacity.  This  category 
includes  projects  such  as  increase  in 
tower  height  and/or  power  of  existing 
stations  and  const.'uction  of  translators, 
cable  networks  and  repeater 
transmitters  which  will  result  in 
providing  public  tclecomm.unications 
services  to  previously  unserved  areas. 

Priority  II — Replacement  of  Basic 
Equipment  of  Existing  Essential 
Broadcast  FaciHtics.  Projects  eligible  for 
consideration  under  this  category 
include  the  replacement  of  obsolete  or 
worn  out  equipment  in  existing 
broadcast  facilities  which  provide  either 
the  only  public  telecommunications 
signal  or  the  only  locally  originated 
public  telecommunications  signal  to  a 
geographical  area. 

Priority  III — Establishment  of  First 
Local  Origination  Capacity  in  a 
Geographical  Area.  Projects  in  this 
category  include  the  planning  or 
construction  of  facilities  to  bring  the 
first  local  origination  capacity  to  an  area 
already  receiving  public 
telecommunications  services  from 
distant  sources  through  translators. 
repeaters  and  cable  systems. 

Priority  IV — Replacement  and 
Improvement  of  Basic  Equipment  for 


E.\isling  Broadcast  Facilities.  Projects 
eligible  for  consideration  under  this 
category  include  the  replacement  of 
obsolete  or  worn  out  equipment  and  the 
upgrading  of  existing  origination  or 
delivery  capacity  to  current  industry 
performance  standards  [e.g., 
conversions  to  color,  stereo,  etc.; 
improvements  to  signal  quality  and 
significant  improvements  in  equipment 
flexibility  or  reliability). 

Priority  V — Augmentation  of  Ex  is  ting 
Broadcast  Station  Facilities.  Projects 
under  this  priority  would  equip  an 
existing  station  beyond  a  basic  capacity 
to  broadcast  programming  from  distant 
sources  and  to  originate  local 
programming. 

A.  Projects  to  equip  auxiliary  studios 
at  remote  locations,  or  to  provide 
mobile  origination  facilities.  An 
applicant  must  demonstrate  that 
significant  expansion  in  public 
participation  in  programming  will  result. 
This  category  includes  neighborhood 
production  studios  or  facilities  in  other 
locations  within  a  station's  service  area 
which  would  make  participation  in  local 
programming  accessible  to  additional 
segments  of  the  population. 

B.  Projects  to  augment  production 
capacity  beyond  basic  level  in  order  to 
provide  programming  or  related 
materials  for  other  than  local 
distribution.  This  category  would 
provide  equipment  for  the  production  of 
programming  for  regional  or  national 
use.  Need  beyond  existing  capacity  must 
be  justified. 

Other  Cases,  In  any  fiscal  year,  NTIA 
possesses  the  discretionary  authority  to 
award  grants  to  eligible  applicants 
whose  proposals  do  not  clearly  fall 
within  any  of  the  listed  priorities  but 
whose  applications,  by  virtue  of  their 
unique  or  innovative  nature,  would 
further  the  overall  objectives  of  the  Act. 
Such  projects  include,  among  other 
things,  the  planning  and  construction  of 
facilities  to  provide  significantly 
different  additional  services  for  which  a 
clear  and  substantial  community  need 
can  be  demonstrated  [e.g.,  first  in-State 
facility  with  local  origination  capacity, 
service  to  identifiable  ethnic  or 
linguistic  minority  audiences,  services  to 
the  blind  or  deaf,  instructional  services 
or  electronic  text). 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  124  and  125 
[OW-FRC  2221-6) 

Modification  of  Secondary  Treatment 
Requirements  for  Disctiarges  Into 
Marine  Waters 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMARY:  EPA  is  today  promulgating 
final  amendments  to  regulations  that 
implement  section  301fh)  of  the  Clean 
Water  A.:t   Section  Ml(h)  provides  for 
modifications  of  secondary  treatment 
requirements  for  discharges  into  rrrarine 
waters  by  publicly  owned  treatment 
works  (POTWs)  which  demonstrate 
their  compliance  with  the  301(h)  criteria. 
These  amendments  are  necessary  to 
clarify,  simplify,  and  update  the  section 
301(h)  regulations  and  application 
requirements.  These  am.endments 
supplement  and  amend  final  301fh) 
regulations  previously  published  in  the 
Federal  Register  on  June  8. 1982. 
EFFECTIVE  DATE:  These  regulations  take 
effect  on  December  27,  1982.  except  for 
changes  in  information  requirements 
from  the  proposed  regulations,  which 
are  not  effective  until  0MB  approval 
under  the  Paperwork  Reduction  Act  is 
obtained.  The  changes  subject  to  such 
approval  appear  in  40  CFR  125.64(a)(2) 
(industrial  user  survey  portion  only). 
Questions  II.B.4.a.  of  Part  125,  Appendix 
A,  the  Small  Applicant  Questionnaire 
and  II.B.S.a.  of  Part  125,  Appendix  B  the 
Large  Applicant  Questionnaire  (fecal 
coUform  portions  only),  and  Question 
FII.E,2,  of  Appendices  A  and  B  the  Small 
and  Large  Applicant  Questionnaires 
(fecal  coliform  portions  only) 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Pan,  Acting  Director.  Office  of 
Marine  Discharge  Evaluation  {VVH-546). 
L'S.  Environmental  Protection  Agency, 
401  M  Street,  S.W.,  Washington.  D.C, 
20-160,  (202)  755-9231. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  section  301(b)(1)(B)  of  the 
Clean  Water  Act  (CWA).  33  US  C 
1311(b)(1)(B),  POTWs  were  required  to 
achieve  secondary  treatment  by  July  1. 
1977.  Congress  amended  the  CWA  in 
1977  to  add  section  30i;hl.  33  U.S.C. 
1311(h),  which  provides  that  the 
Administrator,  upon  application  by  a 
POTW  and  with  the  concurrence  of  the 
State,  may  issue  a  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  which  modifies  the  secondary 


treatment  requirements  of  section 
301(b)(1)(B).  In  order  to  obtain  such  a 
modification,  the  modified  discharge 
must  be  info  certain  marine  or  estuarine 
waters  and  the  applicant  must 
demonstrate  to  the  satisfaction  of  the 
Administrator  that  the  proposed 
discharge  will  comply  with  the  section 
301(h)  criteria. 

On  June  15,  1979.  EPA  promulgated 
regulations  implementing  section  301(h) 
of  the  CWA  at  44  FR  .34784  (1979 
Reguhitions).  Those  regulations  were 
challenged  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit.  As  a 
residt.  the  Court  invalidated  three 
provisions  of  the  1979  Regiil.itions  in 
Natural  Resources  Defpn.se  Council,  Inc. 
v.  EPA,  656  F.2d  768  (DC.  C\-..  1981), 
Subsequent  to  the  Court's  decision,  the 
Municipal  Wastewater  Treatment 
Construction  Grant  Amendments  of  1981 
(MWTCGA).  enacted  on  December  29. 
1981,  amended  section  301(h)  in  several 
respects.  Pub.  L.  97-117,  95  Stat.  1623. 
EPA  thereafter  promulgated  final  and 
immediately  effective  amendments  to 
the  section  301(h)  regulations  to 
implement  the  Court's  decision  and  the 
statutory  changes  (47  FR  24918.  June  8, 
1982).  The  preamble  to  those  final 
amendments  explains  the  lawsuit 
results,  statutory  changes,  and 
regulatory  amendments. 

On  [une  8,  1982.  EPA  also  published 
propose^d  amendments  to  the  section 
301(h)  regulations.  47  FR  24921.  As 
explained  in  that  preamble,  the 
proposed  amendments  reflected  EPA's 
experience  in  implementing  the  section 
301(h)  program  and  were  responsive  to 
the  President's  directive  to  reduce  the 
burden  of  government  regulations.  The 
proposed  amendments  were  intended  to 
make  the  regulations  simpler,  clearer. 
and  more  flexible.  Finally,  the  proposed 
amendments  reflected  EP.A's  tentative 
response  to  a  September  11, 1981, 
rulemaking  petition  from  the  Pacific 
Legal  Foundation  (PLF)  to  amend  the 
section  301(h)  regulations.  A  tentative 
response  to  PLF's  petition  was  included 
in  a  letter  sent  to  PLF  at  the  time  of  the 
proposed  amendments.  In  the  preamble 
to  the  proposed  amendments,  EPA 
solicited  comm.ents  on  both  PLF's 
rulemaking  petition  and  EPA's  tentative 
response. 

The  preamble  to  the  proposed 
amendments  also  notified  the  public  of 
the  availability  of  a  Draft  Revised 
Section  301(h)  Technical  Support 
Document  (Technical  Support 
Document)  and  solicited  comments  on  it. 
That  document  explained  the  technical 
basis  for  the  proposed  regulatory 
amendments  and  contained  advisory 
guidance  on  how  applicants  could 
develop  necessary  information  and 


respond  to  the  application 
questionnaires  contained  in  the 
proposed  regulation.  In  addition,  EPA 
also  made  available  for  public  comment 
a  draft  document  entitled  Design  of 
301(h)  Monitoring  Programs  for 
Municipal  Wastewater  Discharges  to 
Marine  Waters  (Monitoring  Document) 
which  contained  advisory  information 
en  how  applicants  could  develop 
monitoring  programs  required  by 
proposed  §  125.62. 

EPA  held  public  meetings  on  the 
regulatory  amendments  in  Seattle,  San 
Francisco,  Boston,  the  New  York  area, 
and  Miami.  The  purpose  of  these 
meeting  was  to  help  the  public 
understand  the  regulatory  and  statutory 
amendments  and  thereby  facilitate  the 
public's  submission  of  written  comments 
on  the  proposed  regulations.  Tapes  from 
the  public  meetings  are  part  of  the 
public  record  and  are  available  for  use 
at  the  address  given  above. 

The  public  comment  period  closed  on 
August  9, 1982.  EPA  received  15  timely 
comments  from  municipalities, 
organizations,  and  agencies  on  the 
proposed  amendments.  Additional 
comments  were  received  within  several 
days  of  the  close  of  the  public  comment 
period.  Because  evaluating  these  late 
comments  did  not  delay  promulgation  of 
the  final  regulations,  EPA  has  elected  to 
respond  to  them. 

.No  public  comments  were  received  on 
PLF's  rulemaking  petition  and  EPA's 
tentative  reply.  One  comment  was 
received  on  the  Monitoring  Document 
which  stated  that  the  monitoring 
procedures  should  be  adhered  to  and 
endorsed  the  use  of  in  situ  bioassays 
and  monitoring  of  the  areal  extent  of 
kelp  beds  adjacent  to  a  POTW.  One 
comment  was  also  received  on  the 
Technical  Support  Document  which 
pointed  out  that  the  formula  for  oxygen 
depletion  (p.  VI-39  of  the  draft 
document)  results  in  oxygen  depletion 
being  expressed  in  micrograms  per  liter 
instead  of  milligrams  per  liter.  The 
formula  has  been  adjusted  accordingly 
in  the  final  document. 

EPA  has  now  finalized  the  Technical 
Support  and  Monitoring  Documents. 
They  are  available  to  the  public  by 
contacting  EPA  at  the  address  given 
above.  As  stated  in  the  preamble  to  the 
proposed  amendments,  these  documents 
are  advisory  in  nature  but  will  provide 
potential  applicants  with  valuable 
guidance  on  responding  to  the 
mandatory  application  questionnaires 
which  are  set  forth  as  Appendices  A 
and  B  to  these  final  amendments. 
Concurrent  with  promulgation  of  these 
regulations,  EPA  has  sent  PLF  a  final 
reply  to  its  rulemaking  petition  which  is 
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also  available  by  contacting  EPA  at  the 
above  address. 

Some  comments  addressed  provisions 
in  the  1979  Regulations  that  were  not 
reopened  in  this  rulemaking.  Issues 
pertaining  to  those  provisions  were  fully 
aired  in  1979  and  EPA  has  no  legal 
obligation  to  respond  to  comments  on 
them  now.  Nevertheless.  EPA  has  listed 
these  comments  and  either  responded  to 
them  or  referred  to  the  preamble  of  the 
1979  Regulations. 

Section  II  of  the  preamble  provides  a 
brief,  section-by-section  analysis  of  the 
final  regulations,  indicating  which 
sections  were  the  subject  of  pubhc 
comments  and  where  changes  to  the 
proposed  rpgulations  were  made  as  a 
result.  The  substance  of  all  comments 
received,  as  well  as  EPA"s  responses, 
are  discussed  in  Sections  III  and  fV. 
Because  the  preamble  to  these  final 
regulations  discusses  only  the  public 
comments  and  EPA"s  responses  thereto, 
readers  should  also  refer  to  the 
preamble  of  the  proposed  regulations  (47 
FR  24921)  for  a  full  explanation  of  the 
amendments.  Section  V  of  the  preamble 
discusses  compliance  with  Executive 
Order  12291,  the  Regulatory  Flexibility 
Act,  and  the  Paperwork  Reduction  Act 

II.  Section  by  Section  Analysis 

Section  125.56:  This  section 
establishes  the  general  scope  and 
purpose  of  the  301(h)  regulations.  No 
comments  were  received  on  this  section 
and  it  remains  unchanged  from  the 
proposal. 

Section  125.57:  This  section  remains 
unchanged  from  the  proposal  and  sets 
forth  the  statutory  language  applicable 
to  section  301(h)  modified  permits. 
including  the  statutory  amendments 
enacted  on  December  29, 1981  (Pub,  L 
97-117).  Particular  attention  is  directed 
to  section  125.57(b)  which  sets  forth  the 
statutory  deadline  (December  29.  1982) 
by  which  applications  must  l^e  filed  See 
also.  §  125.59(e)(l){i). 

Section  125.58:  This  section  sets  forth 
the  definitions  applicable  to  the  301(h) 
regulations.  Several  public  comments 
were  received  on  this  section.  In 
response,  the  proposed  definition  of 
large  and  small  applicants  (final 
§  125.58(c))  has  undergone  adjustment. 
Additionally,  the  definition  of  pnmary 
treatment  (proposed  section  125.58(nj) 
has  been  deleted.  Otherwise,  this 
section  remains  the  same  as  proposed. 

Section  125.59:  This  section  sets  forth 
general  requirements  applicable  to 
301(h)  applications,  including  filing 
deadlines  and  procediues,  procedures 
for  revising  applications,  and  procedures 
for  State  determinations.  Several 
conunents  were  received  on  this  sectitm. 
and  changes  have  been  made  to  the 


provisions  dealing  with  application 
revisions  and  the  locations  at  which 
appUcations  and  State  determinations 
are  to  be  filed.  Otherwise  this  section 
remains  the  same  as  proposed 

Section  125.60:  This  section 
implements  section  301(h)(l}  of  the 
CWA  and  pertains  to  water  quality 
standards  specific  to  the  pollutants  for 
which  a  301(h)  modification  is 
requested.  One  comment  was  received; 
however,  this  section  remains  the  same 
as  proposed. 

Section  125.61:  This  section 
implements  section  301(h)(2)  of  the 
CWA,  and  includes  criteria  related  to 
public  water  supplies,  biological 
impacts,  and  recreational  a(  !:Mties. 
Several  comments  were  received  on  this 
section;  however  this  section  remains 
the  same  as  proposed. 

Section  125.62:  This  section 
implements  section  301(h)(3)  of  the 
CWA,  and  contains  the  criteria  for 
monitoring  progrcms.  Several  comments 
were  received  on  this  section  and  an 
adjustment  was  made  to  §  125.62(b)(l)(i) 
and  a  citation  error  corrected  in 
§  125.62{b)(3](iii).  Otherwise,  this- 
section  remains  the  same  as  proposed. 

Section  125.63:  This  section 
implements  section  301(h)(4)  of  the 
CWA  and  contains  criteria  related  to 
impacts  on  other  point  and  nonpoint 
sources.  One  comment  was  received: 
however,  this  section  remains  \he  same 
as  proposed. 

Section  125.64:  This  section 
implements  sections  301(h)  (5)  and  (P)  of 
the  CWA  and  contains  criteria  related 
to  the  control  of  toxic  pollutants  and 
pesticides.  Several  comments  were 
received  on  this  section  and  changes 
were  made  to  55  125.64(a)f2),  (c)(f).  and 
(d):  otherwise  this  section  remains  as 
proposed. 

Section  125.65:  This  section 
implements  section  301(h)f7)  of  the 
CWA  and  contains  criteria  related  Vo 
increased  discharges.  Several  comments 
were  received:  however,  this  section 
remains  the  same  as  proposed 

Section  125.66:  This  section  was 
deleted  and  reserved  for  reasons  set 
forth  in  the  June  8, 1982.  final 
amendments. 

Section  125.67:  This  section  sets  forth 
special  permit  conditions  to  be  included 
in  301(h)  modified  NPDES  permits. 
Several  comments  were  seceived; 
however,  this  section  remains  the  same 
as  proposed. 

Application  questionnaires:  There  are 
two  questioimaires,  one  for  large 
applicants  and  one  for  small;  the  use  of  . 
these  questionnaires  is  mandatory. 
Several  comments  were  received  which 
related  to  the  questionnaires  ar.d 
changes  have  been  made  to  the 


questionnaires  as  described  in  sections 
ni  and  IV  of  this  preamble. 

III.  Major  Changes  From  the  Proposed 
Amendments 

A.  Application  Revisions.  Proposed 
§  125.59(d)(21  provided  an  opportunity 
for  upward  revision  of  an  application 
(i.e.,  proposed  improvements  in 
treatment  levels  and/or  improvements 
in  outfall  design  and  locaMon)  followina 
a  tentative  decision  denying  the 
application.  No  comments  were  received 
on  this  proposal.  However,  numerous 
comments  were  received  on  proposed 
§  125.59(d)(1).  which  provided  a  more 
hmited  opportunity  to  seek  downward 
revisions  of  proposed  treatment  levels 

Proposed  §  125.59(d|(l)  provided 
certain  applicants  who  had  filed  an 
application  under  the  1979  Regulation!; 
with  a  one-time  opportunity  to  request 
treatment  levels  that  were  lower  Ihdn 
those  proposed  m  their  orijjinal  .3011,4) 
applications  (i.e.,  downward  applicjitjnr, 
revisions).  This  proposal  was  intended 
to  address  the  results  in  S'RDC  v  EP.\ 
which  overturned  provisions  in  the  1979 
Regulations  prohiititir.R  v,anances  for 
communities  propusina  ipss-than- 
primary  treatment  or  already  achieving 
secondary  treatmfnt.  5re.  1979 
Regulations.  §§125. 59(b)  (4)  and  (9). 
Because  some  apphcants  presumablv 
proposed  higher  treatm.en;  levels  than 
they  otherwise  would  have  dt.'sired  in 
order  to  comply  with  the  invalidated 
prohibitions,  proposed  §125.59(diru 
would  have  allowed  .luch  applicants  a 
one-time  opportunity  to  propose  a  lower 
treatment  level.  However,  because 
applicants  wtio  originall\  proposed 
improvements  bevond  primary 
treatment  were  not  actually  required  to 
do  so  by  the  invalidated  prohibitions. 
EPA  concluded  that  such  applicants  had 
not  been  prejudiced  by  the  1979 
Regulations.  Accordingly,  proposed 
§  125  59(d)(1)  was  not  made  applicable 
to  such  applicants  In  addition,  because 
municipalities  films  new  applications 
under  these  amended  regulations  may 
propose  any  level  of  treatment 
(including  no  treatment)  they  believe 
will  comply  with  the  .301  fh I  cntena 
proposed  S  125,.S;^;d|(1 )  aLso  was  not 
m.dde  applicable  to  new  applicants, 

N'onc  of  the  comments  received  on 
§  125  59(d)(1)  supported  retaining  the 
aJHive  limitations  on  the  provisions  f!)r 
downward  application  revisions. 
Sevoral  commenters  found  the 
limitations  to  be  confusing  and  subject 
to  various  interpretations.  Some 
commenters  pointed  to  language  in  the 
preamble  to  the  1979  Regulations  (44  FR 
34797)  which  had  discouraged  them  from 
proposing  only  primary  treatment.  Other 
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commenters  pointed  out  that  treatment 
levels  proposed  in  an  application  could 
be  dictated  by  requirements  of  State 
law.  and  that  if  State  law  subsequently 
changes,  an  opportunity  to  seek  an 
appropriate  downward  revision  should 
be  available.  In  addition,  several 
commenters  suggested  that  downward 
revisions  be  allowed  where  there  are 
substantial  changes  in  the  applicant's 
circumstances. 

Alter  considering  these  comments. 
EPA  believes  that  there  are  sound 
reasons  why  all  existing  applicants 
might  have  been  discouraged  from 
proposing  only  primary  treatment. 
Consequently,  EPA  agrees  it  would  be 
inequitable  not  to  allow  all  existing 
applicants  to  revise  their  applications  in 
light  of  the  unforeseen  changes  resulting 
from  the  ^4RDC  v.  EPA  decision  and  the 
statutory  amendments.  EPA  therefore  is 
eliminating  the  restrictions  on 
downward  revisions  by  existing 
applicants.  Because  of  this  change,  EPA 
is  also  deleting  proposed  9  125.58(n). 
which  defined  the  term  "primary 
treatment."  A  definition  for  this  term  is 
no  longer  necessary  in  light  of  the 
elimination  of  the  restrictions  on 
revisions  by  existing  applicants. 

Similarly,  when  there  are  substantial 
changes  in  circumstances  beyond  the 
appUcant's  control  following  application 
submission  [eg.,  changes  in  State  or 
Federal  law,  significant  changes  in 
receiving  water  characteristics, 
decreased  pollutant  discharges  by  other 
sources],  EPA  believes  new  applicants 
should  also  be  allowed  to  request 
downward  revisions  of  their  proposed 
treatment  levels.  This  approach  would 
continue  to  assure  protection  of  the 
environment  since  any  applicant  seeking 
a  downward  revision  must  still 
demonstrate  that  the  lower  treatment 
levels  will  meet  the  301(h)  criteria.  Such 
an  approach  also  serves  to  better 
implement  the  intent  of  section  301(h)  by 
avoiding  treatment  beyond  those  levels 
actually  needed  to  protect  the 
environment.  See,  H.R.  Kept.  207,  97th 
Cong..  1st  Sess.  at  18  (1981).  EPA  has 
therefore  changed  proposed  S  125.59(d] 
to  allow  downward  revisions  by  new 
applicants  in  such  cases. 

In  summary,  under  final  {  125.59(d), 
existing  applicants  under  the  1979 
RegxilaUons  and  new  applicants  under 
these  amended  301(h)  regulations  may 
avail  themselves  of  a  one-time 
opportunity  to  revise  their  application 
upwards  or  downwards.  See,  final 
99  125.59(d)  (1)  and  (2).  Because 
requests  for  revisions  may  potentially 
extended  the  301(h)  review  process  and 
will  require  additional  effort  to  review. 
final  9  125.59(d)(2)  requires  new 


applicants  to  demonstrate  that  their 
proposed  downward  revision  is  a  result 
of  substantial  changes  in  circumstances 
beyond  the  applicant's  control.  New 
applicants  under  these  amended 
regulations  may  proposed  any  treatment 
level  (including  no  treatment)  in  their 
original  applications.  Accordingly,  new 
applicants  must  show  they  meet  the 
substantially  changed  circumstances 
test  to  justify  a  request  for  downward 
revision  in  order  to  avoid  unwarranted 
revisions  and  minimize  delays  in 
meeting  the  requirements  of  the  CWA. 
However,  because  existing  applicants 
have  been  substantially  affected  by  the 
NRDC  V.  EPA  decision  and  statutory 
amendments,  EPA  believes  that  they 
have  already  met  the  substtintially 
changed  circumstances  test  as  a  group 
and  thus  should  not  be  required  to 
further  justify  their  individual  request 
for  downward  revisions. 

Another  commenter  suggested  that 
EPA  provide  a  mechanism  to  allow 
applicants  to  update  their  applications 
without  resorting  to  formal  permit 
revisioi^s.  This  commenter  believed  that 
as  a  result  of  the  time  spent  in  Agency 
review  of  the  applications  the  data  and 
assumptions  in  the  original  application 
might  no  longer  be  applicable  at  the  time 
a  tentative  decision  is  announced. 

As  discussed  above,  because 
revisions  to  proposed  treatment  levels 
will  require  a  reanalysis  by  EPA  to 
determine  compliance  with  the  301(h) 
criteria,  such  revisions  can  result  in 
disruptions  to  the  review  process  and 
attendant  delays  in  compliance  with  the 
CWA.  In  addition,  in  order  to  assess 
compliance  with  the  301(h)  criteria.  EPA 
must  have  a  specific  proposal  to 
evaluate  [see,  9  125.61(e)(1));  submission 
of  multiple  options  or  revisions  can 
create  confusion  as  to  what  the 
applicant  is  actually  proposing. 
Accordingly,  EPA  does  not  agree  that 
revisions  to  applications  should  be 
allowed  on  an  informal  basis,  and  will 
continue  to  require  compliance  with  the 
formal  procedures  contained  in 
9  125.59(e)(2). 

However.  EPA  is  changing  9  125.59  (d) 
and  (e)  to  allow  an  opportunity  to 
request  revisions  to  treatment  levels 
prior  to  the  tentative  decision.  Limiting 
the  opportimity  to  seek  revisions  only 
after  issuance  of«  tentative  decision 
and  draft  permit  could  be 
disadvantageous  in  cases  where 
applicants  are  authorized  or  requested 
under  9  125.59(f)  to  collect  substantial 
additional  data.  Such  additional  data 
collection  may  yield  information  that 
could  substantially  influence  the 
validity  of  proposed  treatment  levels 
and  outfall  location  and  design.  Thus,  it 


would  be  advantageous  for  such 
applicants  to  have  an  opportunity  to 
revise  their  applications  consistent  with 
the  results  of  additional  data  collected 
before  EPA  makes  its  decision.  This 
approach  will  allow  EPA  to  base  its 
decision  on  an  up-to-date  application. 
Because  EPA  normally  would  not 
review  such  applications  until  the 
additional  data  are  submitted,  allowing 
application  revisions  concurrent  with 
the  data  submission  would  not  result  in 
any  additional  outlays.  EPA  therefore 
has  modified  proposed  9  125.59(d)  and 
(e)  to  allow  applicants  who  have  been 
authorized  or  requested  to  submit 
substantial  additional  data  under 
9  125.59(f)  to  submit  a  revised 
application  concurrent  with  the 
submittal  of  the  additional  data.  See, 
final  99  125.59(d)(3)  and  125.59(e)(2)(ii). 
Applicants  making  such  revisions  may 
still  take  advantage  of  the  one-time 
opportunity  to  revise  their  application 
following  EPA's  tentative  decision  on 
their  application. 

Finally.  EPA  is  revising  proposed 
9  125.S9(e)(2)(i)  which  dealt  witii  the 
timing  for  submitting  revisions  to 
applications.  As  proposed,  this  section 
did  not  address  the  deadline  for 
revisions  by  applicants  who  have 
already  received  tentative  decisions  on 
their  original  applications.  Final 
9  125.59(e)(2)(i)(B)  now  provides  that 
apphcants  who  have  already  received  a 
tentative  decision  must  submit  the 
revision  within  one  year  of  promulgation 
of  these  regulations. 

B.  Categorization  of  Applicants  by 
Size.  Proposed  9125.58(c)  divided 
applicants  into  "large"  and  "small" 
categories.  Under  the  proposed 
regulations,  small  applicants  were 
provided  with  a  simplified  application 
questionnaire  and  given  added 
flexibility  in  designing  monitoring  and 
toxic  control  programs.  See,  47  FR 
24922-3.  This  approach  was  based  on 
EPA's  experience  in  implementing  the 
section  301(h)  program  which  indicated 
that  smaller  discharges  generally  have 
minimal  impacts  on  the  marine 
environment  and  therefore  pose  a  lower 
environmental  risk  then  larger 
discharges.  See,  Technical  Support 
Document,  Chapter  I.  Under  proposed 
9  125.58(c).  small  applicants  were 
defined  as  having  POTW  contributing 
populations  of  less  than  50,000  and  total 
discharge  design  flows  of  less  than  5.0 
million  gallons  per  day  (mgd). 
Conversely,  large  applicants  were 
defined  as  having  contributing 
populations  equal  to  or  greater  than 
50,000  or  total  discharge  design  flows  of 
5.0  mgd  or  more. 
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The  comments  received  generally 
supported  distinguishing  between  large 
and  small  applicants;  however,  several 
commenters  questioned  the  definition  of 
"small  applicant."  Some  suggested  that 
the  proposed  definition  of  "small 
applicant"  could  be  too  restrictive, 
pointing  to  instances  where  POTWs 
with  contributing  populations  of  less 
than  50,000  have  flows  above  5.0  mgd 
due  to  large  amounts  of  infiltration/ 
inflow  during  wet  weather  periods. 
(Infiltration  is  water  that  enters  the 
sewer  system  from  the  ground  through 
such  means  as  defective  pipes,  pipe 
joints,  connections,  or  manholes.  Inflow 
is  wate  that  enters  a  sewer  system  from 
sources  such  as  roof  leaders,  cellar 
drains,  yard  drains,  area  drains,  drains 
from  springs  and  swamps,  manhole 
covers,  cross  connections  with  storm 
sewers,  etc.  See,  40  CFR  35.2005).  Other 
comments  suggested  that,  instead  of 
total  discharge  design  flows,  EPA  should 
base  the  small  applicant  flow  limitation 
on  average  annual  flow,  average  dry 
weather  flow,  or  maximum  dry  weather 
flow.  Some  of  the  comments  indicated 
that  use  of  the  term  total  discharge 
design  flow  was  confusing  and  should 
be  clarified. 

Because  infiltration/inflow  typically 
contains  low  concentrations  of 
pollutants.  EPA  agrees  that  the  flow 
limitation  portion  of  the  definition 
should  be  changed  to  take  this  fact  into 
account.  This  has  been  done  in  final 
§  125.58(c)  by  substituting  the  term 
"average  dry  weather  flow"  for  the  term 
"total  discharge  design  flow."  By  using 
dry  weather  flows,  the  final  definition 
largely  discounts  infiltration/inflow 
since  the  occurrence  of  significant 
infiltration/inflow  is  usually  associated 
with  wet  weather  periods.  As  described 
in  the  final  definition,  the  term  average 
dry  weather  flow  means  the  average 
daily  total  discharge  flow  during  the 
maximum  month  of  the  dry  weather 
season.  In  order  to  clarify  the  time  frame 
on  which  the  population  and  flow 
limitations  are  based,  final  §  125.58(c) 
now  provides  that  the  contributing 
population  and  dry  weather  flows 
projected  for  the  end  of  the  five  year 
permit  term  are  to  be  the  basis  for 
determining  applicant  categories.  The 
application  questiormaires  have  been 
appropriately  modified  to  reflect  this 
change  in  the  definition  of  small  and 
large  applicants. 

One  commenter  suggested  that  the 
distinction  between  small  and  large 
applications  (proposed  §  125.58(c)) 
should  be  based  on  equivalent 
population  rather  than  actual 
population.  This  commenter  referenced 
high  dry  weather  infiltration/inflow  (as 


opposed  to  wet  weather)  and  large 
industrial  contributions  as  two  sources 
of  excessive  POTW  flows.  Presumably, 
this  commenter  believed  a  distinction 
based  on  equivalent  population  would 
discount  these  two  sources.  However. 
EPA  does  not  believe  the  definition 
should  be  changed  to  discount  these 
sources.  Unhke  wet  weather  infiltration/ 
inflow,  it  is  very  difficult  to  estimate 
accurately  dry  weather  infiltration/ 
inflow  effects  on  measured  POTW 
flows.  Also,  EPA  does  not  believe  that 
POTWs  that  exceed  5.0  mgd  because  of 
large  industrial  users  should  be 
classified  as  small  POTWs  because  of 
the  potential  for  high  pollutant  m.iss 
loadings  from  such  industries. 

A  few  commenters  suggested  that  the 
definition  of  small  applicant  was 
arbitrary  and  that  the  flow  limits  for 
small  applicants  be  increased  from  5  0 
mgd  up  to  the  15  to  25  mgd  range.  One  of 
these  comments  pointed  out  that  16  mgd 
had  been  used  by  EPA  as  a  reference 
size  to  establish  review  priorities  for 
existing  applicants.  EPA  does  not  agree 
that  the  definition  of  small  applicants 
should  be  changed  to  reflect  these 
comments. 

Although  16  mgd  was  used  to  set 
priorities  for  reviewing  the  existing 
301(h)  applications,  this  number  was 
based  upon  consideration  of  the  number 
of  existing  applications,  available 
review  resources,  and  Agency  pr.orities. 
Such  circumstances  are  not  relevant  to 
establishment  of  regulatory 
requirements  designed  to  demonstrate 
compliance  with  the  requirements  of 
section  301(h).  EPA  has  selected  the  5.0 
mgd  flow  based  on  consistency  with 
other  relevant  statutes  and  regulations 
and  the  fact  that  larger  dischargers  pose 
a  proportionately  larger  risk  to  the 
environment  and  should  therefore 
provide  more  information  to 
demonstrate  compliance  with  the  301(h) 
criteria.  See,  47  FR  24922. 

No  significant  industrial  sources  were 
identified  in  the  applications  for  POTWs 
less  than  5.0  mgd  among  the  70  existing 
301(h)  applications.  Based  on  its 
experience  with  the  301(h)  program,  EPA 
believes  that  this  5.0  mgd  figure  is  a 
reasonable  point  at  which  to 
differentiate  between  large  and  small 
apphcants.  In  contrast,  the  comments 
suggesting  higher  flow  rates  only  stated 
a  general  preference.  The  comments  did 
not  explain  why  such  higher  rates  would 
pose  a  sufficiently  low  risk  to  the  marine 
environment  to  justify  reduced 
application  requirements.  Moreover,  as 
explained  below,  the  data  support 
requirements  within  the  large  applicant 
category  are  flexible  enough  to 
accommodate  the  range  in  POTW  sizes 


in  the  large  applicant  category.  Thus,  in 
the  absence  of  any  better  alternative, 
EPA  IS  retaining  the  5  0  mgd  number  in 
its  definition. 

Other  comments  suggested  that  KP,A 
create  additional  categories  of 
applicants.  One  commenter  suggested  a 
category  for  applicants  m  the  5  to  25 
mgd  range:  another  suggested  a  category 
for  very  small  communities  with 
populations  of  1,000  to  1,500  people  LJ'A 
believes  the  application  requirements 
established  for  small  applicants 
represent  the  minimal  requirements 
necessary  to  demonstrate  compliance 
with  the  301(h)  criteria,  e\en  for  very 
small  communities.  Creation  of 
additional  categories  of  applicants,  each 
with  its  own  questionnaires  and 
requirements,  would  add  unwarranted 
confusion  and  complexity  to  the 
regulations.  EPA  therefore  has  rejected 
these  comments. 

Other  commenters  suggested  that  the 
flexibility  made  available  to  small 
applicants  also  apply  to  large  applicants 
who  demonstrate  Iheir  discharge 
characteristics  are  similar  to  those  of 
small  applicants.  EPA  believes  it  has 
already  provided  large  applicants  with 
sufficient  flexibility  to  take  into  account 
varying  individual  circumstances  within 
their  class.  Although  all  large  apphcmts 
must  utilize  the  large  applicant 
questionnaire,  the  nature  and  extent  of 
data  required  to  respond  to  the 
questionnaire  will  necessarily  depend 
on  the  size  of  the  discharge,  effluent 
characteristics,  and.  as  discussed 
immediately  below,  the  nature  of  the 
receiving  waters.  For  example,  EPA 
would  not  expect  a  mediu.m  sized 
POTW  discharging  low  levels  of  toxics 
to  well  mixed  ocean  waters  to  supply  as 
much  data  as  a  larger  POTW 
discharging  substantial  toxics  to 
estuarine  waters  or  near  sensitive 
biological  habitats. 

Finally,  one  commenter  suggested  that 
the  impacts  of  a  discharge  are  governed 
by  not  only  the  size  of  the  discharge,  but 
also  by  the  nature  of  the  receiving 
waters.  This  factor  has  already  been 
taken  into  account  under  these 
regulations,  Sep  e.,^.,  §  125.61(c)(41  I" 
addition,  as  pointed  out  in  the  preamble 
to  the  proposed  regulations  at  4"  FR 
29222  and  in  the  proposed  small 
applicant  questionnaire,  small 
applicants  discharging  into  waters  with 
poor  dispersion  and  transport 
characteristics  near  distinctive  and/or 
susceptible  biological  habitats,  or  with 
substantial  quantities  of  toxics  may 
need  to  provide  additional  field  data  In 
order  to  clarify  this  point,  the 
introduction  to  the  small  applicant 
questionnaire  has  been  modified  to 
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direct  small  applicants  who  need 
additional  Held  data  to  the  relevant 
sections  of  the  large  appUcant 
questionnaire.  Similarly,  data  support 
requirements  for  large  applicants  will 
depend  in  part  on  the  characteristics  of 
the  ejected  receiving  water  and  its 
biological  communities.  Accordingly,  the 
nature  of  the  receiving  waters  is  already 
a  factor  taken  into  consideration. 

IV.  Other  Issues  and  Changes 

A.  Definitions  §  125.58.  One 
commenter  suggested  that  the  balanced 
indigenous  population  [BIP)  definition  in 
proposed  S  125.58(f)  was  unclear  and 
should  be  deleted.  However,  the 
commenter  then  went  on  to  offer  a 
substitute  definition  that  is  very  similar 
to  EPA's  definition.  The  BIP  definition  in 
§  125.58(f)  is  unchanged  from  the  1979 
Regulations  [see,  44  PR  34802-3).  and 
EPA's  experience  indicates  that  the 
definition  has  not  been  confusing  to 
applicants.  Because  this  was  the  only 
public  comment  on  the  clarity  of  the  BIP 
definition  and  because  the  commenter's 
suggested  definition  is  similar  to  that 
already  used,  EPA  has  decided  to  retain 
the  existing  definitioa 

Another  commenter  stated  that  EPA's 
definition  of  pesticides  (S  125.58(m))  is 
extremely  limited  and  should  be  revised. 
This  definition  is  unchanged  from  the 
1979  Regulations.  EPA  agrees  that  the 
list  of  pesticides  in  S  125.58(m)  is 
limited.  However,  this  is  because  most 
pesticides  of  concern  are  already 
included  in  the  definition  of  toxic 
pollutants.  See,  final  \  125.58(u).  The 
definition  of  pesticides  thus  is  intended' 
to  supplement  the  definition  of  toxic 
pollutants,  not  to  serve  as  a 
comprehensive  list  of  pesticides  of 
concern  under  section  301(h). 
Accordingly,  no  change  is  warranted. 

Two  comments  were  received  on 
proposed  \  125.58(r)  (final  S  125.58(q)) 
which  defines  saline  estuarine  waters. 
Both  of  these  comments  questioned  the 
25  parts  per  thousand  (ppt)  salinity 
concentration  used  in  the  definition. 
This  definition  was  unchanged  from  the 
1979  Regulations  and.  as  explained  in 
the  preamble  to  those  regulations  (44  FR 
34795),  is  fully  consistent  with  the 
statute  and  legislative  history. 
Accordingly,  EPA  is  not  changing  the 
definition.  It  should  be  noted,  however, 
that  25  ppt  is  used  as  a  general  test  in 
final  S  125.58(q)  and  the  failure  of  the 
receiving  water  to  meet  this  salinity 
concentration  does  not  absolutely 
preclude  eligibility  for  consideration 
under  section  301(h).  However,  where 
salinities  fall  significantly  below  this 
concentration,  applicants  should  be 
careful  to  docimient  that  the  waters  into 
which  they  discharge  meet  the  other 


requirements  of  final  $  125.58(q),  i.e., 
free  connection  to  the  territorial  sea  and 
net  seaward  exchange  with  ocean 
waters. 

Two  commenters  believed  that  most 
applicants  would  probably  calculate/ 
describe  zones  of  initial  dilution  (ZID) 
larger  than  suggested  by  EPA's 
definition  (proposed  S  125.58(x),  final 
S  125.58(w)).  They  requested  that  the 
301(h)  regulations  provide  more  details 
regarding  acceptable  ZID  sizes.  The 
definition  of  the  ZID  already  establishes 
the  maximum  permissible  size  of  the 
ZID  as  the  mixing  zone  restrictions 
allowed  by  applicable  water  quality 
standards.  In  addition,  guidance  on  how 
to  calculate  the  ZID  size  is  provided  in 
the  Technical  Support  Document. 
Therefore,  EPA  does  not  believe  a 
change  is  necessary. 

B.  General  Requirements  (§  125.59). 
One  commenter  expressed  opposition  to 
proposed  §  125.59(e)(3)  and  related 
provisions  which  call  for  applicants  to 
obtain  State  determinations  on  whether 
proposed  discharges  will  comply  with 
State  laws  or  will  cause  additional 
treatment  requirements  for  other  point 
and  nonpoint  sources.  This  commenter 
suggested  that  this  was  a  de  facto 
delegation  of  301(h)  decisionmaking  to 
the  State  and  also  was  concerned  that 
negative  State  determinations  would 
preclude  public  comment  on  the 
applications.  Finally,  this  commenter 
expressed  concern  over  the  resource 
burden  being  shifted  to  the  States  with 
the  State  determination  requirement.  On 
the  other  hand,  another  commenter 
urged  that  the  States  make  the  decision 
on  which  communities  qualify  for  301(h) 
vanances  and  establish  the 
requirements  for  obtaining  such 
variances. 

Section  301(h)  provides  that  301(h) 
variances  are  to  be  issued  by  EPA.  In 
addition,  prior  to  amending  section 
301(h)  (Pub.  L  97-117),  Congress  had 
considered  but  rejected  the  approach  of 
providing  for  the  issuance  of  301(h) 
variances  by  the  States  (see,  H.R.  4503, 
97th  Cong.,  1st  Sess.,  as  introduced 
September  16, 1981).  Accordingly,  the 
issuance  of  section  301(h)  variances 
cannot  be  delegated  to  the  States  and 
EPA  must  reject  the  comment  suggesting 
that  States  make  the  301(h)  decision. 

However,  section  301(h)  does  require 
State  concurrence  in  approval  of  a 
variance,  thus  effectively  providing 
States  with  a  veto  power  over  the 
issuance  of  301(h)  variances.  Because 
proposed  §  125.59(e)(3)  implements  a 
statutory  requirement  existing  under 
section  301(h),  it  in  no  sense  represents 
a  de  facto  delegation  of  301(h) 
decisionmaking  authority  to  the  States. 


Rather,  a  negative  State  determination 
under  9  125.59(e)(3)  signifies  that  the 
State  will  not  concur  in  approval  of  a 
301(h)  variance,  thus  precluding  EPA 
from  approving  the  applications  and 
making  further  EPA  review  unnecessary. 

With  regard  to  concerns  about  the 
opportunity  for  pubhc  comment,  in  cases 
where  the  State's  determination  is 
negative,  EPA  will  deny  the  affected 
applications  without  further  review. 
Although  public  hearings  would  thus  be 
unavailable  in  an  EPA  forum,  challenges 
to.  or  comment  on,  adverse  State 
determinations  still  would  be  available 
in  State  forums  to  the  extent  provided 
for  in  State  law.  See,  40  CYK  124.54(c) 
and  124.55(e).  Accordingly,  States  are 
free  to  allow  for  public  comment  or 
hearings  on  their  determinations  if  they 
so  choose. 

EPA  also  does  not  agree  that  an  early 
State  determination  imposes  an 
unwarranted  burden  on  the  State.  Since 
the  States  possess  an  effective  veto  over 
section  301(h)  modified  permits,  it  is 
important  for  EPA  to  know  the  State's 
determination  prior  to  committing  the 
substantial  resources  necessary  to 
review  all  the  technical  aspects  of  an  - 
application  which  the  State  might 
ultimately  disapprove.  EPA  has  also 
found  that  some  State  requirements  are 
written  in  qualitative  terms  or  may  be 
subject  to  differing  interpretations. 
Because  the  States  possess  the 
experience  and  expertise  in  evaluating 
compliance  with  such  requirements,  it 
would  be  useful  to  have  their 
interpretation  prior  to  EPA  review.  EPA 
has  drafted  i  125.59(e)(3)  to  obtain  the 
benefits  of  an  early  State  determination 
while  at  the  same  time  limiting  the 
burden  being  placed  on  the  State.  Rather 
then  seeking  an  early  State 
determination  on  all  the  301(h)  criteria, 
§  125.5g(e)(3)  calls  for  a  State 
determination  on  matters  of  State  law 
and  impacts  on  other  sources.  These  are 
areas  within  State  expertise,  and  the 
State  may  await  EPA's  tentative 
decision  prior  to  taking  its  ultimate 
position  on  whether  the  other  301(h) 
criteria  are  satisfied.  See,  47  FR  24922. 
Accordingly,  §  125.59(e)(3)  does  not 
place  an  unwarranted  burden  on  the 
State. 

Two  commenters  questioned  how  the 
State  would  make  its  determination  in 
cases  where  the  application  does  not 
contain  sufficient  information.  In  such 
cases,  the  State  should  contact  EPA  to 
identify  the  needed  information  and 
request  an  extension  to  the  90  day 
deadline  for  State  determinations  as 
provided  for  in  §  125.59(e)(3).  While  the 
State  could  request  needed  information 
directly  from  the  applicant,  EPA 
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believes  the  preferable  course  of  action 
would  be  to  have  the  State  and  EPA 
cooperate  in  jointly  developing  such 
requests.  Although  EPA  will  not  review 
the  merits  of  an  application  prior  to 
receiving  a  favorable  State 
determination,  in  cases  where  the  State 
identifies  deficiencies  in  the  application 
which  preclude  an  early  State 
determination,  EPA  would  examine  the 
application  to  determine,  in  cooperation 
with  the  States,  what  additional 
information  is  needed.  EPA  believes 
such  State/EPA  cooperation  will 
minimize  the  potential  burden  on  the 
applicants,  States,  and  EPA.  In  light  of 
these  facts  and  circumstances,  EPA  is 
-retaining  the  requirement  for  an  early 
State  determination  as  described  in 
§  125.59(e)(3). 

Because  EPA  is  delegating  301(h) 
decisionmaking  authority  to  its  Regional 
offices,  §  125.59(e)  has  been 
appropriately  modified  to  provide  for 
submission  of  applications,  revisions, 
and  State  determinations  to  the 
appropriate  Regional  Administrator. 

C.  Existence  of  and  Compliance  with 
Applicable  Water  Quality  Standards 
(§  125.60).  Proposed  §  125.58(w)  (final 
§  125.58(v))  defines  water  quality 
standards  as  those  water  quality 
standards  which  have  been  approved, 
left  in  effect,  or  promulgated  under 
section  303  of  the  Clean  Wafer  Act. 
Although  final  §  125.58(v)  amends  the 
definition  of  water  quality  standards  in 
the  1979  Regulations  to  delete  reference 
to  the  word  "state",  the  term  "water 
quality  standards"  still  refers  only  to 
water  quality  standards  adopted, 
promulgated,  or  left  in  effet  under 
section  303.  See,  47  PR  24924. 

One  commenler  believed  that  the  Act 
does  not  authorize  or  contemplate  the 
application  of  water  quality  standards 
to  receiving  waters  beyond  the 
territorial  sea  (i.e.,  beyond  the  three  mile 
limit),  pointing  to  the  results  in  PLF\. 
Costle.  588  F.2d  650  (9th  Cir.,  1978), 
reversed  on  other  grounds,  Costle  v. 
PLF.  445  U.S.  198  (1980).  This  commenter 
recommended  that  EPA  establish  the 
section  403(c)  ocean  discharge  criteria  of 
the  Clean  Water  Act  and  its 
implementing  regulations  as  the 
applicable  water  quality  standards  for 
301(h)  discharges  beyond  the  territorial 
sea. 

EPA  addressed  this  comment  in  the 
preamble  to  the  1979  Regulations  and 
sees  no  need  to  address  it  again.  The 
approach  to  water  quality  standards  in 
both  the  1979  Regulations  and  these 
final  amendments  is  based  on  the 
statute,  relevant  case  law,  and 
legislative  history.  As  previously 
explained  in  the  1979  Regulations' 
preamble  (44  FR  34798-9),  the  definition 


is  necessary  to  resolve  an  inconsistency 
in  the  statute  which  would  otherwise 
preclude  issuance  of  301(h)  variances  for 
discharges  beyond  the  lerritoriai  seas. 
Moreover,  Congress  in  amending  section 
301(h)  (Pub.  L.  97-117)  did  not  change 
the  approach  taken  by  EPA  to  resolve 
this  inconsistency. 

This  same  commenter  also  indicated 
that  EPA  has  not  identified  water 
quality  standards  applicable  to  the 
contiguous  zone  for  purposes  of  section 
301(h)  as  required  by  section  304(a)(6). 
As  the  1979  Regulations"  preamble 
stated,  a  list  of  marine  water  quality 
standards  has  been  published  by  EP.'\ 
[see.  43  FR  13914,  April  3. 19781.  EPA  has 
now  updated  the  list  of  marine  water 
quality  standards  which  may  be 
obtained  by  contacting  EPA  at  the 
address  given  above. 

Another  commenter  suggested  that 
section  125.60  should  include  reference 
to  water  quality  standards  for  fecal 
coliforms.  This  issue  has  already  been 
addressed  by  the  1979  Regulations.  See. 
44  FR  34799.  Section  125.60  refers  only  to 
those  pollutants  which  are  governed  by 
secondary  treat.ment  limitations  and  for 
which  a  modified  permit  is  requested. 
See.  section  301(h)(1).  Thus,  fecal 
coliforms  are  not  covered  by  §  125  60 
since  they  are  not  regulated  under  the 
secondary  treatment  requirements  of 
section  36l(bl(ll(B).  The  requirement  to 
meet  water  quality  standards  exists  in 
section  301(b)(1)(C)  of  the  Act  and  is 
addressed  in  the  Consolidated  Permit 
Regulations  at  40  CFR  122.62(d)  Because 
section  301(h)  variances  apply  on!\  to 
Federal  secondary  treatment 
requirements  under  section  301(b)n!(B) 
recipients  of  301(h)  variances  mu.st  still 
comply  with  section  301(b)(l)(C] 
Specific  provisions  in  these  regulations 
to  require  compliance  with  fecal 
coliforms  standards  are  therefore 
unnecessary.  In  addition,  because  fecal 
coliforms  can  indicate  the  potential  for 
impacts  on  recreational  activities  and 
shellfishing,  applicants  should  discuss 
fecal  coliforms  in  demonstrating  their 
comphance  with  §  125.61  and  section 
301(h)(2)  of  the  statute.  To  clarify  this 
point  EPA  has  reworded  the  application 
questionnaires  to  require  a  discussion  of 
fecal  coliforms.  See.  small  applicant 
questionnaire,  11.  B.  4.  a..  IH.  E.  2.;  large 
applicant  questionnaire.  II.  B.  5.  a.;  III.  E. 
2. 

D.  Attainment  or  maintenance  of 
water  quality  which  assures  protection 
of  public  water  supplies,  a  balanced 
indigenous  population  of  shellfish,  fish 
and  wildlife  and  recreational  activities 
in  and  on  the  water  (§  125.61).  Two 
commenters  recommended  that  the 
regulations  provide  specifically  for 
protection  of  commercial  shellfish  and 


aquaculture  indiistries.  expressing 
concern  that  protection  of  a  balanced 
indigenous  population  (BIP)  may  not  be 
enough  to  protect  such  activities.  In  fact. 
several  of  the  analyses  required  by 
§  125.60  and  125,61  address  compliance 
with  water  quality  standards,  dilution, 
dispersion,  and  transport 
ciiarcicteristics.  maintenance  of  a  BIP, 
toxics  occurrence  and  bioaccumulation. 
and  recreational  restrictions.  Such 
factors  are  all  relevant  to  the  evaluation 
of  the  potential  impacts  of  a  proposed 
discharge  on  commercial  shellfish  and 
aquaculture  industries.  Additionally,  the 
Slates  have  two  opportunities  under 
these  regulations  to  register  concern 
over  commercial  shellfish  and 
aquaculture  industries:  (1)  With  their 
determination  on  application 
comphance  with  State  laws  under 
§  125.59(e)  (3)  and  (2)  through  their 
concurrence/nonconcurrence  in  EPA's 
approval  of  a  variance.  Thus.  EPA 
believes  adequate  safeguards  already 
exist  and  that  additional  regulatory 
provisions  are  unnecessary. 
One  commenter  requested 
clarification  as  to  how  applicants 
proposing  reduced  treatment  levels  (i.e., 
"altered  discharges  '  see.  §  125.58(b)) 
must  demonstrate  compliance  with  the 
301(h)  criteria.  Final  §§  125.61(e)(1) 
through  125.61(e|(4)  apply  to  altered 
dischar>;es  and  remain  unchanged  from 
the  proposed  regulations.  These 
provisions  indicate  that  applications 
based  on  altered  discharges  must  (1) 
demonstrate  that  such  alterations  have 
been  thoroughly  planned.  [2|  mt.lude 
projected  discharge  fiows  and  pollutant 
mass  loadings  for  the  altered  discharge 
as  well  as  for  the  existing  discharge,  (3) 
analyze  whether  the  existing  discha.'-ge 
complies  with  §§  125.61(a)  through 
125.61(d).  and  (4)  anal\ze  how  the 
altered  discharge  will  comply  with 
§§  12561(a)  through  125.61(d').  For 
example,  applicants  proposing  altered 
discharges  must  discuss  whether  the  BIP 
requirements  are  met  for  the  existing 
discharge  and  show  that  the  altered 
discharge  will  provide  for  protection 
and  propagation  of  a  BIF.  Data  will  be 
needed  to  analyze  the  existing 
discharge's  cooipliance  with  §§  125.61(a) 
through  125.61  (dj.  Predictive  analyses 
will  then  be  necessary  to  demonstrate 
that  the  altered  discharge  will  also 
comply  with  §§  125.61  (dj  through 
125.61(d). 

£  Establishment  of  a  monitoring 
program  (tf  125.62)  Sections  125  62(b). 
(c),  and  (d)  set  forth  monitoring 
requirements  and  state  that  the  specific 
biological,  water  quality,  and  effiuenl 
monitoring  program  requirements  are  to 
be  implemented  to  the  extent 
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practicaUe.  These  requirements  allow 
greater  flexibility  than  the  1979 
Regulations,  especially  for  biological 
monitoring  by  small  applicants.  See. 
§  125.82(bK2).  Two  commenters 
recommended  that  these  new  provisions 
be  applied  to  existing  applicants  as  well 
as  new  applicants.  Since  no  final  301(h) 
modified  NPDES  permits  have  been 
issued,  EPA  will  apply  all  provisions  of 
the  amended  regulations  to  existing 
applicants,  including  those  that  have 
already  received  tentative  decisions 
approving  301(h)  variances. 

Tentative  decisions  issued  to  date 
have  required  revisions  to  the 
monitoring  programs  proposed  by  the 
applicants.  EPA  evaluated  the  proposed 
monitoring  programs  against  the  1979 
regulatory  requirements  and  required 
monitoring  program  revisions  on  the 
basis  of  essential  data  needs,  climate, 
oceanographic  characteristics,  and 
practicability.  EPA  believes  that  the 
monitoring  program  revisions  required 
by  the  tentative  decisions  are 
practicable  and  necessary  to  adequately 
monitor  impacts  of  the  modified 
discharges  both  under  the  standards  of 
the  1979  Regulations  and  today's 
amendments.  Therefore,  those 
applicants  that  have  already  received 
tentative  decisions  approving  301(h) 
variances  must  be  prepared  to  show  that 
the  required  monitoring  program 
revisions  are  impracticable  in  order  to 
justify  reductions  in  the  monitoring 
requirements. 

Another  commenter  was  concerned 
that  the  requirement  in  proposed 
S  12S.62(bMl)(i)  for  periodic  biological 
surveys  is  vague  and  recommended  that 
the  regulations  specify  a  minimum 
frequency  for  biological  monitoring.  This 
commenter  suggested  annual  surveys  as 
a  minimum  frequency.  EPA  specified 
"periodic"  biological  surveys  in 
proposed  {  12S.82(b)(lXi)  so  that  the 
frequency  of  such  surveys  could  be 
determined  on  a  case  by  case  basis. 
Biological  surveys  can  be  complex  and 
time  consuming.  EPA's  experience  with 
the  301(h)  pro-am  indicates  that 
spedf3ring  a  minimum  frequency  for 
biological  surveys,  such  as  once  per 
year  as  this  commenter  suggested,  could 
cause  an  unfustifiable  hardship  on  some 
301(h)  permittees  with  little  of  no 
expected  benefits.  This  is  especially  true 
for  small  permittees  that  discharge  to 
open  coastal  waters.  In  order  to  provide 
sufficient  flexibility  to  respond  to 
individual  permittee  circumstances  and 
receiving  water  characterisbcs  EPA  is 
retaining  the  requirement  for  periodic 
biological  surveys  in  final 
§  125.82(bKlKn-  However,  EPA  expects 
that  most  lai^ge  permittees  and  some 


small  permittees  will,  in  fact,  be 
required  by  their  301(h)  modified 
permits  to  conduct  at  least  annual 
biological  surveys. 

Another  commenter  expressed 
concern  that  the  periodic  biological 
surveys  requirement  of  proposed 
§  125.62(b)(l)(i)  did  not  appear  to 
require  periodic  monitoring  of  baseline 
(i.e.,  control)  stations  or  comparison  of 
survey  results  for  areas  impacted  by 
modified  discharges  with  baseline  data 
gathered  during  the  periodic  surveys. 
The  need  for  baseline  data  is  discussed 
in  the  Monitoring  Guidance  Document. 
However,  EPA  agrees  that  the  proposed 
regulation  should  be  clarified  with 
regard  to  this  issue  and  has  reworded 
final  §  125.62(b)(l)(i)  to  expressly 
require  periodic  monitoring  at  baseline 
stations. 

One  commenter  suggested  that  the 
flexibility  in  monitoring  provided  for 
small  applicants  should  be  available  to 
all  applicants.  Another  commenter 
su^ested  the  regulation  did  not  allow 
for  the  establishment  of  monitoring 
requirements  as  a  function  of  the  degree 
of  treatment.  An  additional  commenter 
suggested  monitoring  requirements 
should  be  a  function  of  receiving  water 
characteristics  regardless  of  the  size  of 
the  discharge. 

EPA  believes  that  the  regulations 
already  adequately  respond  to  the 
concerns  of  these  commenters.  Section 
125.62(a)(l)(ivj  provides  that  the 
frequency  and  extent  of  all  monitoring 
must  take  into  account  the  rate  of 
discharge,  quantities  of  toxic  pollutants, 
and  potentially  significant  impacts  on 
the  receiving  waters.  Accordingly. 
applicants  with  higher  levels  of 
treatment  and/or  with  low  levels  of 
toxics  in  their  discharge  would  not  be 
expected  to  conduct  as  extensive  a 
monitoring  program  as  applicants  with 
lower  treatment  levels  and/or  higher 
levels  of  toxics.  Similarly,  dischargers  to 
sensitive  receiving  waters  such  as  saline 
estuaries  or  near  sensitive  biological 
habitats  would  be  expected  to  conduct 
more  extensive  monitoring  than 
dischargers  to  open  coastal  waters 
without  sensitive  biological  habitats. 

In  addition  to  considering  the  nature 
of  the  discharge  and  the  characteristics 
of  the  receiving  water  and  its  biological 
communities,  EPA  will  also  consider 
whether  monitoring  is  practicable. 
Factors  which  would  be  considered  in 
determining  practicability  would  include 
the  difficulty  of  monitoring  due  to  hacsh 
climate  or  oceanographic  characteristics 
as  well  as  the  resources  and  level  of 
expertise  available  to  the  apphcant. 
Because  large  applicants  generally  pose 
a  greater  risk  to  the  environment  and 


also  have  greater  resources  at  their 
disposal,  Uie  regulations  include  more 
specific  monitoring  requirements  in 
§  l^.B2(b)  for  large  applicants  than  for 
small  applicants.  However,  under  the 
amended  regulations,  where  large 
applicants  can  show  certain 
requirements  are  impracticable  based 
on  factors  such  as  those  discussed 
above,  such  applicants  may  be  excused 
from  those  specific  requirements. 
Therefore,  the  regulations  already 
provide  large  applicants  sufficient 
flexibility  In  the  design  of  their  301(h) 
monitoring  programs. 

One  commenter  was  concerned  that 
301(h)  modified  permits  may  include 
excessively  detailed  monitoring  program 
requirements.  In  order  to  assure  that 
monitoring  requirements  are  carried  out, 
EPA  will  continue  to  include  specific 
monitoring  program  requirements  in 
301(h)  modified  permits.  See.  40  CFR 
122.13(a).  However,  the  degree  of  detail 
specified  in  the  permit  will  be 
determined  by  the  permit  writer  on  a 
case-by-case  basis  takiiig  into  account 
the  complexity  of  the  necessary 
monitqping. 

Finally,  EPA  has  discovered  an  error 
in  proposed  S  125.62(b)(3)(iii)(B).  That 
section  inadvertently  contained  a  cross- 
reference  to  S  125.61(c)(1).  The  correct 
cross-reference  should  have  been  to 
§  125.61(c]  and  this  error  has  been 
corrected  in  the  final  regulation. 

F.  Effect  of  discharge  on  other  point 
and  noapoint  sources  (§  125.63).  One 
commenter  suggested  that  the  301(h) 
regulations  should  allow  for  additional 
point  or  nonpoint  source  pollution 
control  requirements  if  such 
requirements  are  cost-effective  and 
agreeable  to  all  parties.  Section  301(h)(5) 
specifically  prohibits  modified 
discharges  fhim  causing  additional 
requirements  on  any  other  point  or 
nonpoint  sources.  In  the  absence  of  a 
specific  proposal,  it  is  not  possible  to 
evaluate  whether  a  mutual  agreement 
among  various  sources  would  be 
feasible  or  consistent  with  this  statutory 
provision.  EPA  believes  that  the 
regulations  as  drafted  do  not  impose 
restrictions  beyond  those  in  the  statute. 
Accordingly,  to  the  extent  that  such  an 
agreement  is  allowable  under  the 
statute,  it  would  also  be  allowable 
under  these  regulations.  Therefore, 
regulatory  changes  to  accommodate 
such  potential  agreements  are 
unnecessary. 

G.  Toxics  oontrot  program  (§125.64). 
Proposed  i  12S.e4(aKl)  required 

chemical  analysis  of  current  discharges 
for  all  toxic  pollutants  and  pesticides.  A 
number  of  comments  were  received  on 
the  toxics  analysis  requirements  of 
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proposed  S  125.64(a).  One  commenter 
recommended  that  the  regulations 
require  toxics  analyses  of  sludge 
samples.  The  commenter  was  concerned 
that  potentially  harmful  toxics  in  301(h) 
discharges  may  go  undetected  because 
they  occur  at  concentrations  in  the 
effluent  below  detection  limits.  Such 
toxics  may  concentrate  in  sludge  solids 
to  detectable  levels  and,  consequently, 
the  commenter  suggested  that  sludge 
samples  should  be  analyzed  for  toxics. 
EPA  agrees  that  toxic  pollutants  may 
concentrate  in  sludge  solids  to  some 
extent.  However,  section  301(h) 
prohibits  the  discharge  of  sludge.  Thus, 
unless  toxic  pollutant  concentrations  are 
at  detectable  levels  in  the  effluent  or 
there  is  some  other  reason  to  suspect  a 
problem  exists,  analysis  of  sludge 
samples  would  be  of  little  value  in 
evaluating  301(h)  applications. 
Moreover,  the  presence  of  toxic 
pollutants  in  residual  sludge  does  not 
necessarily  mean  that  the  same 
pollutants  will  be  present  in  the  effluent. 
Finally,  although  sludge  sample  toxic 
analyses  could  be  useful  for  evaluating 
alternatives  for  sludge  disposal,  such 
evaluations  are  not  directly  related  to 
the  purpose  of  section  301(h)  and 
therefore  should  not  be  included  as  an 
application  requirement.  Therefore,  EPA 
concludes  that  a  requirement  under 
section  301(h)  for  sludge  toxics  analysis 
is  not  justified. 

Several  conunenters  suggested  that 
the  exemption  of  small  applicants  that 
certify  no  known  or  suspected  sources 
of  toxic  pollutants  or  pesticides  from  the 
requirement  for  toxics  analysis  of 
current  discharges  (proposed 
§  125.64(a)(2))  is  unjustified  and  should 
be  eliminated. 

As  explained  in  the  preamble  to  the 
proposed  301(h)  amendments  (47  FR 
24923),  EPA's  experience  with  the 
section  301(h)  program  indicates  that  the 
risk  of  toxic  pollutants  and  pesticides 
creating  environmental  problems  is  very 
low  for  small  applicants  without  known 
or  suspected  sources  of  toxic  pollutants. 
Therefore.  EPA  continues  to  believe  that 
an  exemption  from  the  toxic  chemical 
analysis  requirement  for  such  small 
applicants  is  appropriate.  However,  to 
assure  that  requests  for  exemptions  are 
fully  supported,  EPA  has  added  a 
requirement  to  final  S  125.64(a)(2)  that 
small  applicants  seeking  an  exemption 
from  the  toxic  chemical  analysis 
requirement  must  document  their 
certification  of  no  known  or  suspected 
toxic  sources  with  an  industrial  user 
inventory  as  described  by  EPA's  general 
pretreatment  regulations  (40  CFR 
403.8(f)(2)). 

These  commenters  also  apparently 
misinterpreted  the  scope  of  this 


exemption,  believing  that  a  permanent 
exemption  from  effluent  toxics 
monitoring  was  provided.  However, 
§  125.62(d)  requires  o// 301(h)  permittees 
to  analyze  their  effluents  for  toxic 
substances,  to  the  extent  practicable,  as 
a  part  of  their  effluent  monitoring 
programs. 

One  of  these  commenters  mistakenly 
concluded  that  the  proposed  toxics 
chemical  analysis  exemption  for  small 
applicants  is  based  on  acceptable  toxic 
chemical  mass  emission  rates  below 
which  analyzing  or  monitoring  for  toxic 
pollutants  is  not  required.  The 
commenter  then  concluded  that  the 
proposed  regulation  requires  monitoring 
by  large  applicants  for  toxic  pollutants 
even  though  concentrations  may  be  less 
than  the  detection  limit  of  ten  parts  per 
billion.  Finally,  the  commenter  argued 
that  the  acceptable  mass  emission  rate 
test  should  apply  to  large  applicants  as 
well  as  small  applicants. 

No  specific  threshold  or  maximum 
acceptable  mass  emission  rate  for  toxic 
pollutants  in  POTW  effluents  has  been 
established.  The  exemption  in 
§  125.64(a)(2)  addresses  only  the 
reasonableness  of  a  particular 
application  requirement  for  small 
applicants.  For  large  applicants,  EPA 
cannot  reasonably  conclude  that  toxic 
pollutants  are  likely  to  be  discharged 
only  in  very  small  quantities  or  that  the 
environmental  risk  from  toxic  pollutant 
discharges  is  likely  to  be  very  small. 
Therefore,  proposed  5  125.64(a)  requires 
all  large  applicants  and  small  applicants 
with  toxic  pollutant  sources  to  submit 
toxic  pollutant  analyses  with  their 
applications.  Further,  EPA  emphasizes 
that  no  applicants  are  exempt  from  the 
requirement  for  toxic  pollutant  analyses, 
to  the  extent  practicable,  in  their 
proposed  effluent  monitoring  programs. 
See,  §  125.62(d). 

One  commenter  interpreted  the 
compliance  schedule  requirement  of 
proposed  §  125.64(c)(1)  as  being 
inconsistent  with  State  development  of 
pretreatment  programs  under  40  CFR 
Part  4u3.  Section  125.64(c)(l]  provides 
that  an  applicant  shall  have  or  develop 
an  industrial  pretreatment  program  by 
July  1, 1983,  or  the  date  established  in  its 
NPDES  permit  whichever  date  is  earlier. 
EPA  believes  there  is  enough  flexibility 
in  this  provision  for  State  development 
of  pretreatment  programs  for  local 
adoption  and  EPA  approval  under  40 
CFR  Part  403  since  the  July  1. 1983. 
deadline  in  §  125.64(c)(1)  comes  from  the 
General  Pretreatment  Regulations.  See, 
40  CFR  403.8(b).  However,  to  emphasize 
the  consistency  of  this  provision  with 
the  pretreatment  regulations,  EPA  has 
made  a  minor  adjustment  to  the  wording 
of  S  125.64(c)(1)  and  added  a  cross- 


reference  to  the  General  Pretreatment 
Regulations. 

Another  commenter  observ'ed  that 
EPAs  1982  Clean  Water  Act  amendment 
proposals  provide  for  exemptions  from 
pretreatment  requirements  if.  among 
other  things,  the  POTW  is.  and  will  be. 
in  compliance  with  secondarv'  treatment 
requirements  (as  may  be  modified  by 
section  301(h)).  The  commenter  was 
concerned  that  proposed  §  12564(c|  m.iy 
not  be  consistent  with  these  proposed 
legislative  amendments  These 
proposals  do  not  have  the  force  of  law 
and  §  125.64  is  necessarily  written  to  be 
consistent  with  the  current  provisions  of 
the  CWA.  If  legislative  amendments 
related  to  pretreatment  requirempnts  nr 
regulatory  changes  to  40  CFR  Pht\  4(J3 
occur,  EPA  will  modify  the  301(h) 
regulations  accordingly. 

Other  comments  were  received  on  the 
nonindustrial  source  control  provisions 
of  proposed  §  125.64(d)  One  commenter 
suggested  that  public  education 
programs  required  by  proposed 
§  125.64(d)(1)  for  nonindustrial  toxics 
control  may  not  be  cost-effective  and 
should  be  deleted  from  the  301(h) 
regulations.  Although  EPA  believes 
many  small  applicants  should  be 
exempted  from  the  requirement  for 
developing  and  implementing  extensive 
nonindustrial  toxics  source  control 
programs,  section  301(h)(6)  of  the  Clean 
Water  Act  requires  all  applicants,  to  the 
extent  practicable,  to  establish  a 
schedule  of  activities  for  eliminating  the 
entrance  of  nonindustrial  toxic 
pollutants  into  their  POTWs  EPA 
believes  that  public  education  programs 
represent  an  important  first  step  in  the 
nonindustrial  control  programs  to  be 
developed  by  large  applicants  and  a 
reasonable  way  for  small  POTWs 
without  serious  toxic  problems  to  meet 
their  statutory  obligation.  Therefore,  the 
final  regulation  still  requires  all 
applicants  to  submit  a  proposed  public 
education  program,  including  a  schedule 
for  implementation.  To  clanfy  that  the 
public  education  programs  are  one 
element  of  nonindustrial  source  control 
programs,  EPA  has  reworded 
§  125.64(d)(2). 

Another  commenter  suggested  that  the 
exemption  of  small  applicants  (those 
that  certify  no  known  or  suspected 
problems  related  to  toxic  pollutants  or 
pesticides)  from  the  substantial 
nonindustrial  toxics  control  program 
development  requirement  (§125.64(d)(2)) 
seems  arbitrary.  As  explained  in  the 
preamble  to  the  proposed  amendments 
(47  FR  24923).  EPA  believes  that  such 
small  applicants  present  a  verv'  low  risk 
to  the  environment  due  to  nonindustrial 
toxics  sources.  The  commenter 
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suggested  that  nnail  applicants  in  rural 
areas  may  have  significant  levels  of 
pesticides  in  their  POTW  influents. 
However,  if  this  were  the  case,  the 
presence  of  signiHcant  amounts  of 
pesticides  would  preclude  the  above 
mentioned  certificatioa  and  hence  this 
exemptioa  would  not  apply.  EPA  has 
reworded  the  small  applicant 
questionnaire  to  emphasize  that  such 
applicants  must  provide  data  and  a 
rationale  which  supports  their 
certification  of  no  known  or  suspected 
water  quality,  sediment  accumulation  or 
biological  problems.  Because  large 
applicants  are  more  likely  to  have 
significant  amounts  of  toxics,  they  are 
all  subject  to  additional,  specific 
nonindusthal  toxics  control 
requirements.  However,  such  additional 
controls  are  required  "to  the  extent 
practicable,"  thereby  providing  large 
applicants  tvith  flexibility  in  developing 
control  programs.  Determinations  of 
whether  specific  additional  controls  are 
practicable  would  consider  factors 
similar  to  those  discussed  in  the 
monitoring  section  of  this  preamble. 

One  commenter  recommended  that 
the  regulations  require  a  12  month 
deadline  tor  implementing  nonindustrial 
toxics  cootTol  programs  as  opposed  to 
the  "meaningless"  earliest  possible 
schedule  requirements  of  proposed 
§  125.d4(dK2).  EPA  has  reconsidered  its 
position  and  agrees  that,  in  view  of  their 
importance,  there  should  be  a  schedule 
for  implementing  nonindtistrial  toxics 
control  programs.  Under  the  1979 
Regulations  (former  { l25.84{dKlKi))  the 
schedule  of  activities  to  implement 
nonindusthal  source  controls  was  to  be 
implemented  no  later  than  18  months 
after  issuance  of  a  section  301(h) 
modified  permit.  This  time  frame  has 
been  reinserted  into  S  125.64(dK3].  In 
addition,  because  no  time  frame  was 
established  for  implementing  public 
education  programs  in  the  proposed 
regulations,  this  18  month  time  frame 
has  also  been  inserted  into 
§  125.64(dKl).  Finally,  to  emphasize  that 
this  is  an  outside  date  for 
implementation,  EPA  has  reworded 
S  125.64(d)(4)  to  clarify  that  EPA  may 
revise  not  only  the  control  programs  but 
also  the  schedules  for  such  programs. 

H.  Increase  in  effluent  volume  or 
amount  of  pollutants  discharged 
(§125.65).  One  commenter  interpreted 
proposed  S  125.65  as  including  no 
provision  for  POTWs  with  separata 
sanitary  and  storm  sewers  that 
experience  occasional  overflows  due  to 
excessive  infiltration/inflow.  This 
commenter  expressed  concern  over  its 
eligibility  for  a  301(h)  modification  and 
recommended  special  provisions  for 


such  applications.  EPA  believes  that 
special  provisions  are  unnecessary. 
MunicipaUties  that  have  separate  sewer 
systens  with  substantial  inifiltration/ 
inflow  problems  are  required  by  {  125.85 
to  account  for  infiltration/inflow  in  their 
projections  of  proposed  discharge  flows 
and  pollutant  mass  loadings  so  that 
evaluation  of  the  application  will 
consider  the  full  range  of  flows  are 
loadings.  Such  infiltration/inflow 
impacted  discharges  are  eligible  for  a 
301(h)  variance  like  any  other  discharge 
and  similarly  must  comply  with  all  of 
the  301(h)  requirements. 

Another  commenter  was  concerned 
about  whether  EPA  intended  to 
estabhsh  not-to-exceed  flow 
requirements.  Section  125.65  implements 
section  301(h)(7)  and  limits  increases  in 
pollutant  discharges  to  the  levels 
specified  in  section  301(h)  modified 
permits.  Flow  limits  are  necessary 
because  of  the  relationship  between 
flows,  mass  loadings  of  pollutants,  and 
initial  dilutions  achieved.  Thus,  301(h) 
modified  f'ff'DES  permits  will  set  flow 
and  mass  loading  limits  based  on  the 
flows  and  loads  submitted  by  the 
applicants.  Such  flow  and  load 
projections  must  include  any 
infiltration/inflow  and  combined  sewer 
fiows  that  are  discharged  through  the 
proposed  outfall/diffuser  so  that 
evaluation  of  the  appUcation  will 
include  the  full  range  of  expected  flows 
and  pollutant  mass  loadings.  Authority 
already  exists  to  include  flow 
limitations  in  301(h)  modified  permits  so 
that  further  regulatory  provisions  are 
unnecessary.  See  e.g.,  40  CFR  122.3 
("effluent  limitation"),  125.65  and  125.67. 

/.  Application  questionnaires.  One 
commenter  registered  a  concern  that  the 
simplified,  generalized  applicapt 
questionnaires  will  result  in  confusion 
and  delays  as  EPA  Regions  are  forced  to 
request  additional  clarifying  information 
before  tentative  decisions  can  be 
finalized.  EPA  agrees  that  a  greater 
potential  for  additional  data  requests 
may  exist  but  believes  that  the 
advantages  of  the  new  questionnaires 
far  outweigh  this  risk.  Further,  other 
comments  received  favored  the 
simplified  requirements. 

In  addition  to  the  changes  made  in 
response  to  comments  as  previously 
described  in  Section  IV  of  the  preamble, 
EPA's  review  of  the  proposed 
application  questionnaires  has  revealed 
two  other  questions  which  should  be 
changed  to  specify  more  accurately  the 
information  being  sought. 

The  first  of  these  changes  involves 
compliance  with  the  Coastal  Zone 
Management  Act,  the  Marine  Protection 
Research  and  Sanctuaries  Act,  and  the 


Endangered  Species  Act  The  regulatory 
provision  deaUng  with  these  statutes 
appears  in  |  ^2SJSO0a]{Z].  As  explained 
in  the  preamble  to  the  proposed 
regulations  (47  PR  24824),  this  section 
reflects  a  streamlining  of  former 
§  125.59(b)(7)  and  did  not  contain  any 
substantiTe  change  in  the  requirements. 
However,  the  proposed  application 
questions  relevant  to  these  statutes  did 
not  contain  specific  details  on  the 
information  which  should  be  supplied  to 
demonstrate  compliance.  Accordingly, 
in  order  to  clfirify  this  provisicm,  EPA 
has  reworded  the  questionnaires  to 
provide  more  detail  on  the  information 
to  be  supplied.  This  change  is  set  forth 
in  the  final  small  and  large  application 
questionnaire  at  U.  D.  3.  EPA  believes 
this  clarification  will  faciUtate 
application  review  and  reduce  requests 
for  additional  information  related  to 
these  statutes. 

The  second  of  these  changes  affects 
only  the  large  applicant  questionnaire. 
Because  oceanographic  charts  provide 
true,  rather  than  magnetic,  bearings  EPA 
is  substituting  the  term  "true"  for 
"compass"  in  the  question  relating  to 
current  directions.  TTiis  change  appears 
in  the  large  applicant  questionnaire  at  II. 
B.4. 

EPA  has  also  deleted  proposed 
question  HI.  A.  4.  from  the  large 
apphcant  questionnaire,  which  dealt 
with  the  supply  of  dilution  water.  This 
question  is  imnecessary  in  light  of  the 
proposed  deletion  of  regulatory 
language  regarding  the  supply  of  dilution 
water.  See.  47  PR  24924. 

Finally,  EPA  has  made  a  number  of 
editorial  changes  to  the  application 
questionnaires.  These  changes  are 
intended  to  improve  their  organization 
and  readability,  and  do  not  make 
substantive  changes. 

/.  Miscellaneous. — 1.  Delegation  of 
301(h)  decisionmaking  authority.  EPA 
explained  in  the  preamble  to  the 
proposed  amendments  (47  FR  24925) 
that  authority  for  301(h)  decisionmaking 
for  certain  applications  v^ould  be 
delegated  to  the  EPA  Regional 
Administrators.  One  commenter 
recommended  that  tentative 
decisionmaking  on  existing  larger 
applicants  should  be  added  to  the 
delegation  to  the  Regional 
Administrators. 

Evaluation  of  all  existing,  larger  301(h) 
applications  has  already  been 
substantially  completed.  Because  of  the 
substantial  review  effort  ah«ady 
invested  in  these  larger  appUcations  and 
the  need  for  continuity,  Q>A  has  elected 
to  retain  authority  for  these  applications 
with  the  Administrator.  However,  as  in 
the  past,  praparatioa  of  draft  301(h) 
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modified  NPDES  permits  implementing 
decisions  tentatively  approving  301(h) 
variances  for  these  existing  larger 
applications  will  be  the  responsibihty  of 
the  Regional  Administrator. 

2.  Small  applicant  notification  and 
assistance.  One  commenter  suggested 
that  EPA  directly  notify  small  applicants 
of  the  opportunity  to  request  a  301(h) 
variance  and  further  suggested  EPA 
provide  small  communities  with 
technical  assistance  in  preparing  their 
applications. 

EPA  Regions  have  already  been 
requested  to  contact  the  appropriate 
State  agencies  so  that  the  States  might 
develop  a  list  of  potential  301(h) 
appiic.i-ts.  Furtht;r,  EPA  Regions  were 
subsequenily  provided  with  copii-s  of 
the  final  and  proposed  amendments  to 
the  301(h]  regulations,  the  [une  16,  1982, 
301(h)  public  meetings  notice,  and 
copies  of  the  Technical  Support 
Document  and  Monitoring  Guidance  for 
delivery  to  the  States  and  ultimate 
distribution  to  potential  appHcants  bv 
the  States.  Accordingly,  EPA  has 
already  taken  extra  steps  to  notify 
potential  applicants  directly,  regardless 
of  their  size. 

The  Technical  Support  Document  was 
drafted  to  provide  small  applicants  with 
detailed  step-by-step  advisory 
instructions  on  how  to  fill  out  the 
application  questionnaires.  In  addition, 
the  preamble  to  the  proposed 
regulations  (47  FR  24924)  as  well  as  the 
proposed  application  questionnaires 
encouraged  applicants  to  consult  with 
EPA  prior  to  submitting  their 
applications.  Although  application 
preparation  remains  the  sole 
responsibility  of  the  apphcant,  EPA 
again  reiterates  that  applicants  may 
consult  with  EPA  prior  to  submitting  an 
application.  Such  contacts  should  be 
directed  to  the  appropriate  EPA 
Regional  office.  Thus.  EPA  believes  that 
an  adequate  communications  and 
assistance  effort  has  already  been 
implemented  for  the  benefit  of  potential 
applicants. 

3.  Relative  Impacts  of  Secondary  and 
Less-Than-Secondary  Effluents.  One 
commenter  recommended  that  the  301(hl 
regulations  provide  for  evaluation  of  the 
relative  environmental  impacts  of 
secondary  treatment  discharges  and 
less-than-secondary  treatment 
discharges.  The  commenter  noted  that 
the  adverse  impacts  projected  to  result 
from  an  applicant's  proposed  discharge 
would  result  in  denial  of  the  variance 
request  even  though  the  adverse  impacts 
might  persist  after  upgrading  to  full 
secondary  treatment. 

Section  301(h)  requires  a 
demonstration  that  the  proposed 
discharge  will  protect  the  receiving 


water's  biological  communities  and 
beneficial  uses.  The  statute  does  not 
authorize  a  comparison  of  the  relative 
impacts  of  the  proposed  discharge  and  a 
full  secondary  treatment  discharge  in 
decision,  making  on  a  301(h)  variance. 
See,  44  FR  34803.  Also,  if  projected 
adverse  impacts  persist  at  full 
secondary  treatment  levels,  the 
appropriate  conclusion  is  that  more 
treatment  may  be  necessary  rather  than 
less  treatment.  Accordingly,  EPA  cannot 
accommodate  this  comment. 

4.  Overall  Impacts  of  the  301  ibf 
fif;^ulation.  Although  several  coniments 
generally  favored  the  proposed  301(h) 
regulations,  two  commenters  believed 
that  the  301(h)  regulatory  restrictions  are 
an  obstacle,  not  intended  by  Congress, 
to  the  realization  of  the  benefits  of 
301(h)  and  recommended  deletion  of  all 
restrictive  limitations.  As  explained  in 
EPA's  reply  to  PLF's  September  11.  1981. 
rulemaking  petition,  EPA  beiie\es  liiat 
the  regulations  and  applicant 
questionnaires  are  necessary  to 
implement  section  301(h)  effectively. 
Additionally,  the  1979  Regulations  were 
challenged  in  Court  and,  with  three 
exceptions,  were  found  to  implement  the 
statute  faithfully.  Since  the  amended 
regulations  are  fully  responsive  to  the 
results  of  the  lawsuit  and  statutory 
amendments  and  are  being  simplified 
and  clarified,  EPA  believes  that  these 
301(h)  regulations  represent  a 
reasonable  and  equitable 
iinplomcntation  of  section  301(h). 

V.  Compliance  With  Executive  Order 
12291,  Regulatory  Flexibility  Act.  and 
Paperwork  Reduction  Act 

L'.Tuer  Elxecutive  Order  12291.  P:PA 
must  judge  whether  a  regulation  is  major 
and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  Since  these  amendments  do 
not  cause  cost  or  other  adverse  impacts 
as  set  forth  in  the  Executive  Order,  they 
do  not  constitute  a  major  regulation. 
Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  EPA  must  prepare  a 
regulatory  fiexibility  analysis  for  all 
regulations  that  may  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  These  regulations  simplify  data 
requirements  and  reduce  the  cost 
burden  for  small  applicants.  Therefore. 
EPA  concludes  that  the  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  and  has  not  prepared  a 
Regulatory  Flexibility  Act  analysis. 

Information  collection  requirements 
contained  in  the  proposed  regulations 
were  submitted  to  0MB  under 
provisions  of  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq.  and 
were  approved  and  assigned  0MB 


control  number  2000-0427.  In 
accordance  with  the  Paperwork 
Reduction  Act.  changes  in  the  reporting 
and  recordkeeping  provisions  from  the 
proposed  regulations  have  been 
submitted  for  approval  to  OMB  under 
section  3504(h)  of  the  Act.  Those 
changes  are  not  effective  until  OMB 
approval  has  been  obtained.  A  notice  of 
that  approval  will  be  published  in  the 
Federal  Register 

Lists  of  Subjects 

43  CFR  Part  124 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Hazardous  materials,  Waste  treatment 
and  disposal.  Water  pollution  control. 
Water  supply,  Indians — lands. 

■iO  CFR  Part  125 

Water  pollution  control.  Waste 
treatment  and  disposal. 

Dated:  November  16.  1982. 
John  W.  Hernandez.  |r. 

Acting  Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Parts  124  and  125  of  Title  40 
of  the  Code  of  Federal  Regulations  are 
amended  as  set  forth  below. 

PART  125— CRriERIA  AND 
STANDARDS  FOR  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

40  Ci  K  Part  125  i.s  amended  as 
follows: 

1.  The  authority  citation  for  40  CFR 
Part  125,  Subpart  G  reads  as  follows: 

Autborit) :  Qean  Water  Act  Sections  301. 
304,  501,  Pub.  L  92-500,  86  Stal.  816.  as 
amended  by.  Pub.  L  95-217,  91  Stat.  1566,  as 
amended  by.  Pub.  L  97-117,  95  Stat.  1623  (33 
U.S.C.  1311. 1.314.  1361). 

2.  40  CFR  Part  125,  Subpart  G  is 
revised  to  read  as  follows: 

Subpart  G— Criteria  tor  Modifying  t^e 
Secondary  Treatment  Requirements  Under 
Section  301(t>|  of  the  Clean  Water  Act 

Sec 

125.56  Scope  and  purpose. 

125.57  Law  governing  issuance  of  a  section 
301  (hi  modified  permit 

125.58  Dflfinilions. 

125.59  General. 

125.60  Existence  of  and  comphdnce  vMih 
applicable  water  quality  standards 

125  61     Attainment  or  mHintpnance  of  Wrttcr 
quality  which  assures  protection  of 
public  water  supplies,  the  protection  and 
propagation  of  a  |}alanced,  indigenous 
population  of  sheilfish.  fish,  and  wildlife 
end  allows  recreational  activities 

125  62     Estabhshment  of  a  monitoring 
program. 

125  63     Effect  of  discharge  on  other  point  and 
nonpoint  sources. 

125.64    Toxics  control  program 
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125.65  Increase  in  eHluenl  volume  or 
amount  of  pollutants  discharged. 

125.66  [Reserved] 

125.67  Special  conditions  for  section  301(h) 
modified  permits. 

Appendix  A— Small  Applicant  Questionnaire 

for  Modification  of  Secondary  Treatment 

Requirements 
Appendix  B — Large  Applicant  Questionnaire 

for  Modification  of  Secondary  Treatment 

Requirements 

Subpart  G— Crtteiia  for  Modifying  tt>e 
Secondary  Treatment  Requirements 
Under  Section  301(h)  of  ttie  aean 
Water  Act 

/  S  125.56    Scop*  and  purpose. 

This  Subpart  establishes  the  criteria 
to  be  applied  by  EPA  in  acting  on 
section  301(h)  requests  for  modifications 
to  the  secondary  treatment 
requirements.  It  also  establishes  special 
permit  conditions  which  must  be 
included  in  any  permit  incorporating  a 
^section  301(h)  modification  of  the 
secondary  treatment  requirements, 
("section  301(h)  modified  permit"). 

§  125.57    Law  governing  issuance  of  a 
section  301(h)  modified  permit 

(a)  Section  301(h)  of  the  Clean  Water 
Act  provides  that: 

The  Administrator,  with  the  concurrence  of 
the  State,  may  issue  a  permit  under  section 
402  which  modifies  the  requirements  of 
subsection  (b)(1)(B)  of  this  section  with 
respect  to  the  discharge  of  any  pollutant  from 
a  publicly  owned  treatment  works  into 
marine  waters,  if  the  applicant  demonstrates 
to  the  satisfaction  of  the  Administrator  that — 

(1)  there  is  an  applicable  water  quality 
standard  specific  to  the  pollutant  for  which 
the  modification  is  requested,  which  has  been 
identified  under  section  304(a)(6)  of  this  Act: 

(2)  such  modified  requirements  will  not 
interfere  with  the  attainment  or  maintenance 
of  that  water  quality  which  assures 
protection  of  public  water  supplies  and  the 
protection  and  propagation  of  a  balanced, 
indigenous  population  of  shellfish,  fish  and 
wildlife,  and  allows  recreational  activities,  in 
and  on  the  water 

(3)  the  applicant  has  established  a  system 
for  monitoring  the  impact  of  such  discharge 
on  a  representative  sample  of  aquatic  biota, 
to  the  extent  practicable: 

(4)  such  modified  requirements  will  not 
result  in  any  additional  requirements  on  any 
other  point  or  nonpoint  source; 

(5)  all  applicable  pretreatment 
requirements  for  sources  introducing  waste 
into  such  treatment  works  will  be  enforced: 

(6)  to  the  extent  practicable,  the  applicant 
has  established  a  schedule  of  activities 
designed  to  eliminate  the  entrance  of  toxic 
pollutants  from  nonindustrial  sources  into 
such  treatment  works: 

(7)  there  will  be  no  new  or  substantially 
increased  discharges  from  the  point  source  of 
the  pollutant  to  which  the  modification 
applies  above  that  volume  of  discharge 
specified  in  the  permit. 

For  the  purposes  of  this  subsection  the 
phrase  "the  discharge  of  any  pollutant  into 


marine  waters"  refers  to  a  discharge  into 
deep  waters  of  the  territorial  sea  or  the 
waters  of  the  contiguous  zone,  or  into  saline 
estuarine  waters  where  there  is  strong  tidal 
movement  and  other  hydrological  and 
geological  characteristics  which  the 
Administrator  determines  necessary  to  allow 
compliance  with  paragraph  (2)  of  this 
subsection,  and  section  101(a)(2)  of  this  Act. 
A  municipality  which  applies  secondary 
treatment  shall  be  eligible  to  receive  a  permit 
pursuant  to  this  subsection  which  modifies 
the  requirements  of  subsection  (b)(1)(B)  of 
this  section  with  respect  to  the  discharge  of 
any  pollutant  from  any  treatment  works 
owned  by  such  municipality  into  marine 
waters.  No  permit  issued  under  this 
subsection  shall  authorize  the  discharge  of 
sewage  sludse  into  marine  waters. 

(b)  Section  301(j)(l)  of  the  Clean 
Water  Act  provides  that: 

Any  application  filed  under  this  section  for 
a  modification  of  the  provisions  of — 

(A)  subsection  (b)(1)(B)  under  subsection 
(h)  of  this  section  shall  be  filed  not  later  than 
the  365th  day  which  begins  after  the  date  of 
enactment  of  the  Municipal  Wastewater 
Treatment  Construction  Grant  Amendments 
of  1981: 

(c)  Section  22(e)  of  the  Municipal 
Wastewater  Treatment  Construction 
Grant  Amendments  of  1981,  Pub.  L  97- 
117,  provides  that: 

The  amendments  made  by  this  section 
shall  take  effect  on  the  date  of  enactment  of 
this  Act,  except  that  no  applicant,  other  than 
the  city  of  Avalon,  California,  who  applies 
after  the  date  of  enactment  of  this  Act  for  a 
permit  pursuant  to  subsection  (h)  of  section 
301  of  the  Federal  Water  Pollution  Control 
Act  which  modifies  the  requirements  of 
subsection  (b)(1)(B)  of  section  301  of  such  Act 
shall  receive  such  permit  during  the  one-year 
period  which  begins  on  the  date  of  enactment 
of  this  Act. 

§  125.58    Definitions. 

For  the  purpose  of  this  subpart: 

(a)  "Administrator"  means  the  EPA 
Administrator  or  a  person  designated  by 
the  EPA  Administrator. 

(b)  "Altered  discharge"  means  any 
discharge  other  than  a  current  discharge 
or  improved  discharge,  as  defined  in  this 
regulation. 

(c)  "Applicant"  means  an  applicant 
for  a  section  301(h)  modified  permit. 
Large  applicants  have  populations 
contributing  to  their  POTWs  eqiial  to  or 
more  than  50,000  people  or  average  dry 
weather  fiows  of  5.0  millions  gallons  per 
day  (mgd)  or  more;  small  applicants 
have  contributing  populations  of  less 
than  50,000  people  and  average  dry 
weather  fiows  of  less  than  5,0  mgd.  For 
the  purposes  of  this  definition  the 
contributing  population  and  fiows  shall 
be  based  on  projections  for  the  end  of 
the  five  year  permit  term.  Average  dry 
weather  flows  shall  be  the  average  daily 
total  discharge  fiows  for  the  maximum 
month  of  the  dry  weather  season. 


(d)  "Application"  means  a  final 
application  previously  submitted  in 
accordance  with  the  June  15, 1979, 
section  301(h)  regulations  (44  PR  34784) 
or  an  application  submitted  between 
December  29. 1981  and  December  29, 
1982.  It  does  not  include  a  preliminary 
application  submitted  in  accordance 
with  the  June  15. 1979.  section  301(h) 
regulations. 

(e)  "Application  questionnaire"  means 
EPA's  "Applicant  Questionnaire  for 
Modification  of  Secondary  Treatment 
Requirements",  Individual 
questionnaires  for  small  applicants  and 
for  large  applicants  are  published  as 
Appendix  A  and  Appendix  B  to  this 
subpart,  respectively. 

(f)  "Balanced,  indigenous  population" 
means  an  ecological  community  which: 

(1)  Exhibits  characteristics  similar  to 
those  of  nearby,  healthy  communities 
existing  under  comparable  but 
unpolluted  environmental  conditions;  or 

(2)  May  reasonably  be  expected  to 
become  re-established  in  the  polluted 
water  body  segment  from  adjacent 
waters  if  sources  of  pollution  were 
removed. 

(g)  "Current  discharge"  means  the 
volume,  composition,  and  location  of  an 
applicant's  discharge  as  of  anytime 
between  December  27, 1977,  and 
December  29. 1982.  as  designated  by  the 
applicant. 

(h)  "Improved  discharge"  means  the 
volume,  composition  and  location  of  an 
applicant's  discharge  following: 

(1)  Construction  of  planned  outfall 
improvements,  including,  without 
limitation,  outfall  relocation,  outfall 
repair,  or  diffuser  modification;  or 

(2)  Construction  of  planned  treatment 
system  improvements  to  treatment 
levels  or  discharge  characteristics;  or 

(3)  Implementation  of  a  planned 
program  to  improve  operation  and 
maintenance  of  an  existing  treatment 
system  or  to  eliminate  or  control  the 
introduction  of  pollutants  into  the 
applicant's  treatment  works. 

(i)  "Industrial  source"  means  any 
source  of  nondomestic  pollutants 
regulated  under  section  307  (b)  or  (c)  of 
the  Clean  Water  Act  which  discharges 
into  a  POTW. 

(j)  "Modified  discharge"  means  the 
volume,  composition  and  location  of  the 
discharge  proposed  by  the  applicant  for 
which  a  modification  under  section 
301(h)  of  the  Act  is  requested.  A 
modified  discharge  may  be  a  current 
discharge,  improved  discharge,  or 
altered  discharge. 

(k)  "Nonindustrial  source"  means  any 
source  of  pollutants  which  is  not  an 
industrial  source. 
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(!)  "Ocean  wafers"  means  those 
coastal  waters  landward  of  the  basehne 
of  the  territorial  seas,  the  deep  wafers  of 
the  territorial  seas,  or  the  waters  of  the 
contiguous  zone. 

(m)  "Pesticides"  means  demeton. 
guthion,  maJathion,  mirex.  methoxychlor 
and  parathion. 

(n)  "Public  water  supplies"  means 
water  distributed  from  a  public  water 
system. 

(o)  "Public  water  system"  means  a 
system  for  the  provision  to  the  public  of 
piped  water  for  human  consumption,  if 
such  system  has  at  least  fifteen  (15) 
service  connections  or  regularly  serves 
at  least  twenty-five  (25)  individuals. 
This  term  includes  (1)  any  collection, 
treatment,  storage  and  distribution 
facilities  under  the  control  of  the 
operator  of  the  system  and  used 
primarily  in  connection  with  the  system, 
and  (2)  any  collection  or  pretreatment 
storage  facilities  not  under  the  contPol  of 
the  operator  of  the  system  which  are 
used  primarily  in  connection  with  the 
system. 

(p)  "Publicly  owned  treatment  works" 
(POTW)  means  a  treatment  works,  as 
defined  in  section  212(2)  of  the  Act. 
which  is  owned  by  a  State,  municipality 
or  intermunicipal  or  interstate  agency, 
(q)  "Saline  esfuarine  waters"  means 
those  semi-enclosed  coastal  waters 
which  have  a  free  connection  to  the 
territorial  sea.  undergo  net  seaward 
exchange  with  ocean  waters,  and  have 
salinities  comparable  to  those  of  the 
ocean.  Generally,  these  waters  are  near 
the  mouth  of  estuaries  and  have  cross- 
sectional  annual  mean  salinities  greater 
than  twenty-five  (25)  parts  per  thousand. 

(r)  "Secondary  treatment"  means  the 
term  as  defined  in  40  CFR  Part  133. 

(s)  "Shellfish,  fish  and  wildlife"  means 
any  biological  population  or  community 
that  might  be  adversely  affected  by  the 
applicant's  modified  discharge. 

(t)  "Stressed  waters"  means  those 
receiving  environments  in  which  an 
applicant  can  demonstrate  to  the 
satisfaction  of  the  Administrator,  that 
the  absence  of  a  balanced,  indigenous 
population  is  caused  solely  by  human 
perturbafions  other  than  the  applicant's 
modified  discharge, 

(u)  "Toxic  pollutants"  means  those 
substances  listed  in  40  CFR  401.15. 

(v)  "Water  quahty  standards"  means 
apphcable  water  qualify  standards 
which  have  been  approved,  left  in  effect, 
or  promulgated  under  section  303  of  the 
Clean  Wafer  Act. 

(w)  "Zone  of  initial  dilution"  (ZID) 
means  the  region  of  initial  mixing 
surrounding  or  adjacent  to  the  end  of  the 
outfall  pipe  or  diffuser  ports,  provided 
that  the  ZID  may  not  be  larger  than 


allowed  by  mixing  zone  restrictions  in 
applicable  water  quality  standards, 

§125.59    General 

(a)  Basis  for  application.  An 
application  under  this  Subpart  shall  be 
based  on  a  current,  improved,  or  altered 
discharge  into  ocean  waters  or  salme 

■  estuarine  waters 

(b)  Prohibitions.  No  section  301|h) 
modified  permit  shall  be  issued: 

(1)  Where  such  issuance  would  not 
assure  compliance  with  all  applicable 
requirements  of  this  Subpart  and  Part 

(2)  For  the  discharge  of  sewage 
sludge:  and 

(3)  where  such  issuance  would 
conflict  with  applicable  provisions  of 
State,  local,  or  other  Federal  laws  or 
Executive  Orders.  This  includes 
compliance  with  the  Coastal  Zone 
Management  Act  of  1972,  as  amended, 
16  U.S.C.  1451  et  seq.:  the  Endangered 
Species  Act  of  1973,  as  amended,  16 
U.S.C.  1531  et  seq.:  and  Title  III  of  the 
Marine  Protection,  Research  and 
Sanctuaries  Act,  as  amended.  16  U.S.C. 
1431  et  seq. 

(c)  Applications.  Each  applicant  for  a 
modified  permit  under  this  Subpart  shall 
submit  an  application  to  EPA  signed  in 
compliance  with  40  CFR  122.6{a)13) 
which  shall  contain: 

(1)  A  signed,  completed  NPDES 
Application  Standard  form  A.  Parts  I.  II, 
III: 

(2)  A  completed  Application 
Questionnaire; 

(3)  The  following  certification: 

I  certify  under  penalty  of  law  that  I  have 
persondUy  examined  and  am  familiar  with 
the  information  submitted  in  the  attached 
document(s)  and,  based  on  my  inquiry  of 
those  individuals  immediatt  !y  responsible  for 
obtaining  the  information,  I  am  convinced 
that  the  information  is  true,  accurate  and 
correct,  I  am  aware  that  there  are  significant 
penalties  for  submitting  false  information, 
including  the  possibility  of  fine  and 
imprisonment. 

(d)  Revisions  to  applications.  (1) 
POTWs  which  submitted  applications  in 
accordance  with  the  June  15. 1979. 
Regulations  (44  FR  34784)  may  revise 
their  applications  one  time  following  a 
tentative  decision  to  propose  changes  to 
treatment  levels  and/or  outfall  and 
diffuser  location  and  design  in 
accordance  with  section  125.59(e)(2)(i): 
and 

(2)  Other  apphcants  may  revise  their 
apphcations  one  time  following  a 
tentative  decision  to  propose  changes  to 
treatment  levels  and/or  outfall  and 
diffuser  location  and  design  in 
accordance  with  §  125.59(e)(3)(i). 
Revisions  by  such  applicants  which 
propose  downgrading  treatment  levels 


and/or  outfall  and  diffuser  location  and 
design  must  be  justified  on  thp  bas:.s  of 
substantial  changes  in  circumstances 
beyond  the  applicants  control  sim  e  ihe 
time  of  application  Ruhmission. 

(3!  Applicants  authorized  or  requested 
10  submit  additional  information  under 
§  125.59(f)  may  submit  a  revised 
application  in  accordance  with 
§  125.59(e)(2)(ii)  where  such  additional 
information  supports  changes  in 
proposed  treatment  levels  and/or  outfall 
location  and  diffuser  design.  The 
opportunity  for  such  revision  shall  be  in 
addition  to  the  one-time  revision 
allowed  under  §  125,59|d)  H)  and  (2). 

(4)  POTW's  which  revise  their 
applications  must: 

(i)  Modify  their  NPDES  form  and 
Application  Questionnaire  as  needed  to 
assure  that  the  information  filed  with 
their  application  is  cfirrect  and 
complete: 

(ii)  Provide  additional  analysis  and 
data  as  needed  to  demonstrate 
compliance  with  this  subpart; 

(iii)  Obtain  new  State  determinations 
under  §§  125.60(b)(2)  and  125.63(b);  and 

(iv)  Provide  the  certification  described 
m  paragraph  (c)(3)  of  this  section. 

(e)  Deadlines  and  dii^tribution. 

(1)  Applications,  (i)  The  original  and 
one  copy  of  an  application  must  be 
submitted  to  the  appropriate  EPA 
Regional  Administrator  no  later  than 
December  29,  1982  and  one  copy  to  the 
Office  of  Marine  Discharge  Evaluation. 
Wli-546.  U.S.  Environmental  Protection 
Agency.  401  M  St.  SW  .  Washington. 
D.C.  20460. 

(ii)  A  copy  of  the  application  must  be 
provided  to  the  State  and  interstate 
agency(s)  authorized  to  provide 
certification/concurrence  under 
§  124.53-124.55  on  or  before  the  date  of 
the  application  is  submitted  to  EP,^, 

(2)  Revisions  to  applications, 

(i)  Applicants  desinng  to  revise  their 
applications  under  §  125  59(d)  (1)  or  (2) 
must: 

(A)  Submit  to  the  appropriate 
Regional  Administrator  a  letter  of  intent 
to  revise  their  application  and  a  copy  to 
the  Office  of  Marine  Discharge 
Evaluation  either  within  45  da>s  of  the 
date  of  EPA's  tentative  decision  on  their 
original  application,  or  within  45  days  of 
promulgation  of  this  provision  if  a 
tentative  decision  has  already  been 
made,  whichever  is  later  Following 
receipt  by  EPA  of  a  letter  of  intent. 
further  EP.'^  proceedings  on  the  tentative 
decision  under  40  CFR  Part  124  v.-ill  be 
stayed. 

(B)  Submit  the  revised  application  as 
described  for  new  applications  in 

§  125.59(e)(1)  either  within  one  year  of 
the  date  of  EPA's  tentative  decision  on 
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their  original  application  or  within  one 
year  of  promulgation  of  this  provision  if 
a  tentative  decision  has  already  been 
made,  whichever  is  later. 

(ii)  Applicants  desiring  to  revise  their 
applications  under  S  125.59(d)(3)  must 
submit  the  revised  application  as 
described  for  new  applications  in 
§  125.59(e)(1)  of  this  section  concurrent 
with  submission  of  the  additional 
information  under  S  125.59(f]. 

(3)  State  determination  deadline.  State 
determinations,  as  required  by 
§  125.60(b)(2)  and  §  125.63(b)  shall  be 
filed  by  the  applicant  with  the 
appropriate  Regional  Administrator,  no 
later  than  90  days  after  submission  of 
the  application  or  revision  to  EPA. 
Extensions  to  this  deadline  may  be 
provided  by  EPA  upon  request. 
However,  EPA  will  not  begin  review  of 
the  application  or  revision  until  a 
favorable  State  determination  is 
received  by  EPA. 

(f)(1)  The  Administrator  may 
authorize  or  request  an  applicant  to 
submit  additional  information  by  a 
specified  date  not  to  exceed  one  year 
from  the  date  of  authorization  or 
request. 

(2)  Applicants  seeking  authorization 
to  submit  additional  information  on 
current/modified  discharge 
characteristics,  water  quality,  biological 
conditions  or  oceanographic 
characteristics  must: 

(i)  Demonstrate  that  they  made  a 
diligent  effort  to  provide  such 
information  with  their  application  and 
were  unable  to  do  so,  and 

(ii)  Submit  a  plan  of  study,  including  a 
schedule,  for  data  collection  and 
submittal  of  the  additional  information. 
EPA  will  review  the  plan  of  s^ady  and 
may  require  revisions  prior  to 
authorizing  submission  of  the  additional 
information. 

(g)  Decisions  on  section  301(h) 
modifications.  (1)  The  decision  to  grant 
or  deny  a  section  301(h)  modification 
shall  be  made  by  the  Administrator  and 
shall  be  based  on  the  apphcant's 
demonstration  that  it  has  met  all  the 
requirements  of  5  5  125.59  through 
125.65. 

(2)  No  section  301(h)  modified  permit 
shall  be  issued  until  the  appropriate 
State  certification/concurrence  is 
granted  or  waived  pursuant  to  §  124.54 
or  if  the  State  denies  certification/ 
concurrence  pursuant  to  5  124.54. 

(3)  In  the  case  of  a  modification  issued 
to  an  applicant  in  a  State  administering 
an  approved  permit  program  under  40 
CFR  Part  123.  the  State  Director  may: 

(i)  Revoke  an  existing  permit  as  of  the 
effective  date  of  the  EPA  issued  section 
301(h]  modified  permit;  and 


(ii)  Cosign  the  section  301(h)  modified 
permit,  if  the  Director  has  indicated  an 
intent  to  do  so  in  the  written 
concurrence. 

(4)  Any  section  301(h)  modified  permit 
shall: 

(i)  Be  issued  in  accordance  with  the 
procedures  set  forth  in  40  CFR  Part  124. 
except  that,  because  section  301(h) 
permits  may  only  be  issued  by  EPA,  the 
terms  "Administrator  or  a  person 
designated  by  the  Administrator"  shall 
be  substituted  for  the  term  "Director"  as 
appropriate:  and 

(li)  Contain  all  applicable  terms  and 
conditions  set  forth  in  40  CFR  Part  122 
and  §  125.67. 

(5)  Appeals  of  section  301(h) 
determinations  shall  be  governed  by  the 
procedures  in  40  CFR  Part  124. 

(6)  At  the  expiration  of  the  section 
301(h)  modified  permit,  the  POTW 
should  be  prepared  to  support  the 
continuation  of  the  modification  based 
on  studies  and  monitoring  performed 
during  the  life  of  the  permit.  Upon  a 
demonstration  meeting  the  statutory 
criteria  and  requirements  of  this 
subpart,  the  permit  may  be  renewed 
under  the  applicable  procedures  of  40 
CFR  Part  124. 

§  125.60    Existence  of  and  compliance  with 
applicable  water  quality  standards. 

(a)  There  must  exist  a  water  quality 
standard  or  standards  applicable  to  the 
pollufant(s)  for  which  a  section  301(h) 
modified  permit  is  requested,  including: 

(1)  Water  quality  standards  for 
biochemical  oxygen  demand  or 
dissolved  oxygen: 

(2)  Water  quality  standards  for 
suspended  solids,  turbidity,  light 
transmission,  light  scattering  or 
maintenance  of  the  euphotic-zone;  and 

(3)  Water  quality  standards  for  pH. 

(b)  The  applicant  must; 

(1)  Demonstrate  that  the  modified 
discharge  will  comply  with  the  above 
water  quality  standard(s);  and 

(2)  Provide  a  determination  signed  by 
the  State  or  interstate  agency(s) 
authorized  to  provide  certification  under 
§  5124.53  and  124.54  that  the  proposed 
modified  discharge  will  comply  with 
applicable  provisions  of  State  law 
including  applicable  water  quality 
standards.  This  determination  shall 
include  a  discussion  of  the  basis  for  the 
conclusion  reached.. 

§  125.61     Attainment  or  maintenance  of 
water  quality  which  assures  protection  of 
put>4lc  water  supplies,  the  protection  and 
propagation  of  a  balanced.  Indigenous 
population  of  shellflsN  fish,  and  wildlife, 
andallows  recreational  activities. 

(a)  Physical  characteristics  of 
discharge.  (1)  The  applicant's  outfall 
and  diffuser  must  be  located  and 


designed  to  provide  adequate  initial 
dilution,  dispersion  and  transport  of 
wastewater  to  meet  all  applicable  water 
quality  standards  at  and  beyond  the 
boundary  of  the  zone  of  initial  dilution: 

(i)  During  periods  of  maximum 
stratification  and 

(ii)  During  other  periods  when 
discharge  characteristics,  water  quality, 
biological  seasons,  or  oceanographic 
conditions  indicate  more  critical 
situations  may  exist. 

(2)  Following  initial  dilution,  the 
partially  diluted  wastewater  and 
particulates  must  be  transported  and 
dispersed  so  as  not  to  affect  water  use 
areas  adversely  (including  recreational 
and  fishing  areas)  and  areas  of 
biological  sensitivity. 

(b)  Impact  of  discharge  on  public 
water  supplies.  (1)  The  applicant's 
modified  discharge  must  allow  for  the 
attainment  or  maintenance  of  water 
quality  which  assures  protection  of 
public  water  supplies. 

(2)  The  applicant's  modified  discharge 
must  not: 

(i)  Prevent  a  planned  or  existing 
pubUc  water  supply  from  being  used,  or 
from  continuing  to  be  used,  as  a  public 
water  supply;  or 

(ii)  Have  the  effect  of  requiring 
treatment  over  and  above  that  which 
would  be  necessary  in  the  absence  of 
such  discharge  in  order  to  comply  with 
local,  and  EPA  drinking  water 
standards. 

(c)  Biological  impact  of  discharge.  (1) 
The  applicants  modified  discharge  must 
allow  for  the  attainment  or  maintenance 
of  water  quality  which  assures 
protection  and  propagation  of  a 
balanced  indeginous  population  of 
shellfish,  fish,  and  wildlife. 

(2)  A  balanced,  indigenous  population 
of  shellfish,  fish  and  wildlife  must  exist: 

(i)  Immediately  beyond  the  zone  of 
initial  dilution  of  the  applicant's 
modified  discharge  and; 

(ii)  In  all  other  areas  beyond  the  zone 
of  initial  dilution  where  marine  life  is 
actually  or  potentially  affected  by  the 
applicant's  modified  discharge. 

(3)  Conditions  within  the  zone  of 
initial  dilution  must  not  contribute  to 
extreme  adverse  biological  impacts, 
including,  but  not  limited  to.  the 
destruction  of  distinctive  habitats  of 
limited  distribution,  the  presence  of 
disease  epicenters,  or  the  stimulation  of 
phytoplankton  blooms  which  have 
adverse  effects  beyond  the  zone  of 
initial  dilution. 

(4)  In  addition,  for  modified 
discharges  into  saline  estuarine  water 

(i)  Benthic  populations  within  the  zone 
of  initial  dilution  must  not  differ 
substantially  from  the  balanced. 
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indigenous  populations  which  exist 
immediately  beyond  the  boundary  of  the 
zone  of  initial  dilution; 

(ii)  The  discharge  must  not  interfere 
with  estuarine  migratory  pathways 
within  the  zone  of  initial  dilution;  and 

(iii)  The  discharge  must  not  result  in 
the  acumulation  of  toxic  pollutants  or 
pesticides  at  levels  which  exert  adverse 
effects  on  the  biota  within  the  zone  of 
initial  dilution. 

(d)  Impact  of  discharge  on 
recreational  activities.  (1)  The 
applicant's  modified  discharge  must 
allow  for  the  attainment  or  maintenance 
of  water  quality  which  allows  for 
recreational  activities  beyond  the  zone 
of  initial  dilution,  including,  without 
limitation,  swimming,  diving,  boating, 
fishing,  and  picnicking  and  sports 
activities  along  shorelines  and  beaches. 

(2)  There  must  be  no  Federal,  State,  or 
local  restrictions  on  recreational 
activities  within  the  vicinity  of  the 
applicant's  modified  outfall  unless  such 
restrictions  are  routinely  imposed 
around  sewage  outfalls.  This  exception 
shall  not  apply  where  the  restriction 
would  be  lifted  or  modified,  in  whole  or 
in  part,  if  the  applicant  were  discharging 
a  secondary  treatment  effluent. 

(e)  Additional  requirements  for 
applications  based  on  improved  or 
altered  discharges.  An  application  for  a 
section  301(h)  modified  permit  on  the 
basis  of  an  improved  or  altered 
discharge  must  include: 

(1)  A  demonstration  that  such 
improvements  or  alterations  have  been 
thoroughly  planned  and  studied  and  can 
be  completed  or  implemented 
expeditiously; 

(2)  Detailed  analyses  projecting 
changes  in  average  and  maximum 
monthly  flow  rates  and  composition  of 
the  applicant's  discharge  which  are 
expected  to  result  from  proposed 
improvements  or  alterations. 

(3)  The  assessements  required  by 
paragraphs  (a)  through  (d)  of  this  section 
based  on  its  current  discharge; 

(4)  A  detailed  analysis  of  how  the 
applicant's  planned  improvements  or 
alterations  will  comply  with  the 
requirements  of  paragraphs  (a)  through 

(d)  of  this  section. 

(f)  Stressed  waters,  if  an  applicant 
believes  that  its  failure  to  meet  the 
requirements  of  paragraphs  (a)  through 

(e)  of  this  section  is  attributable  to 
conditions  resulting  from  human 
perturbations  other  than  its  modified 
discharge  (including,  without  limitation, 
other  municipal  or  industrial  discharges, 
nonpoint  source  runoff  and  the 
applicant's  previous  discharges),  the 
applicant  must  demonstrate,  to  the 
satisfaction  of  the  Administrator,  that  its 
modified  discharge  does  not  or  will  not: 


(1)  Contribute  to,  increase,  or 
perpetuate  such  stressed  conditions; 

(2)  Contribute  to  further  degradation 
of  the  biota  or  water  quality  if  the  level 
of  human  perturbation  from  other 
sources  increases;  and 

(3)  Retard  the  recovery  of  the  biota  or 
water  quality  if  the  level  of  human 
perturbation  from  other  sources 
decreases. 

§  125.62    Estat>tlshment  of  a  monttoring 
program. 

(a)  General  requirements.  (1)  The 
applicant  must: 

(i)  Have  a  monitoring  program 
designed  to  provide  data  to  evaluate  the 
impact  of  the  modified  discharge  on  the 
marine  biota,  demonstrate  compliance 
with  applicable  water  quality  standards. 
and  measure  toxic  substances  in  the 
discharge; 

(ii)  Describe  the  sampling  techniques, 
schedules  and  locations  (including 
appropriate  control  sites),  analytical 
techniques,  quality  control  and 
verification  procedures  to  be  used  in  the 
monitoring  program; 

(iii)  Demonstrate  that  it  has  the 
resources  necessary  to  implement  the 
program  upon  issuance  of  the  modified 
permit  and  to  carry  it  out  for  the  life  of 
the  modified  permit:  and 

(iv)  Determine  the  frequency  and 
extent  of  the  monitoring  program  tak.ing 
into  consideration  the  applicant's  rate  of 
discharge,  quantities  of  toxic  pollutants 
discharged,  and  potentially  significant 
impacts  on  receiving  water  quality, 
marine  biota,  and  designated  water 
uses. 

(2)  The  Administrator  may  require 
revision  of  the  proposed  monitoring 
program  before  issuing  a  modified 
permit  and  during  the  term  of  any 
modified  permit. 

(b)  Biological  monitoring  program. 
The  biological  monitoring  program  for 
both  small  and  large  applicants  shall 
provide  data  adequate  to  evaluate  the 
impact  of  the  modified  discharge  on  the 
marine  biota. 

(1)  Biological  monitoring  shall  include 
to  the  extent  practicable: 

(i)  Periodic  surveys  of  the  biological 
communities  and  populations  which  are 
most  likely  affected  by  the  discharge  to 
enable  comparisons  with  baseline 
conditions  described  in  the  application 
and  verified  by  sampling  at  the  control 
stations/reference  sites  during  the 
periodic  surveys; 

(ii)  Periodic  determinations  of  the 
accumulation  of  toxic  pollutants  and 
pesticides  in  organisms  and 
examination  of  adverse  effects,  such  as 
disease,  growth  abnormalities, 
physiological  stress  or  death; 


(iii)  Sampling  of  sediments  in  areas  of 
solids  deposition  in  the  vicinity  of  the 
ZID,  in  other  areas  of  expected  impact, 
and  at  appropriate  reference  sites  to 
support  the  water  quality  and  biological 
suneys  and  to  measure  the 
accumulation  of  toxic  pollutants  and 
peticides:  and 

(iv)  Where  the  discharge  would  affect 
commercial  or  recreational  fisheries, 
periodic  assessments  of  the  conditions 
and  productivity  of  fishfries. 

[2]  Small  applicants  are  not  subject  to 
the  requirements  of  paragraph  (b)(l)(ii)- 
(iv)  of  this  section  if  they  discharge  at 
depths  greater  than  10  meters  and  can 
demonstrate  through  a  suspended  solids 
deposition  analysis  that  there  will  be 
negligible  seabed  accumulation  in  the 
vicinity  of  the  modified  discharge. 

(3)  For  applicants  seeking  a  section 
301(h)  modified  permit  based  on: 

(i)  A  current  discharge,  biological 
monitoring  shall  be  designed  to 
demonstrate  ongoing  compliance  with 
the  requirements  of  §  125.61(c); 

111)  An  improved  discharge  or  altered 
discharge  other  than  outfall  relocation, 
biological  monitoring  shall  provide 
baseline  data  on  the  current  impact  of 
the  discharge  and  data  which 
demonstrate,  upon  completion  of 
improvements  or  alterations,  that  the 
requirements  of  §  125.61(c)  are  met;  or 

(iii)  An  improved  or  altered  discharge 
involving  outfall  relocation,  the 
biological  monitoring  shall: 

(A)  Include  the  current  discharge  site 
until  such  discharge  ceases;  and 

(B)  Provide  baseline  data  at  the 
relocation  site  to  demonstrate  the 
impact  of  the  discharge  and  to  provide 
the  basis  for  demonstrating  that 
requirements  of  §  125.61(c)  will  be  met. 

(c)  Water  quality  monitoring  program. 
The  water  quality  monitoring  program 
shall  to  the  extent  practicable: 

(1)  Provide  adequate  data  for 
evaluating  compliance  with  applicable 
water  quality  standards: 

(2)  Measure  the  presence  of  toxic 
pollutants  which  have  been  identified  or 
reasonably  may  be  expected  to  be 
present  in  the  discharge. 

(d)  Effluent  monitoring  program  In 
addition  to  the  requirements  of  40  CFR 
Part  122,  to  the  extent  practicable, 
monitoring  of  the  POTW  effluent  shall 
provide  quantitative  and  qualitative 
data  which  measure  toxic  substances 
and  pesticides  in  the  effiuent  and  the 
effectiveness  of  the  toxics  control 
program. 

§  125.63    Effect  of  discttargc  on  ott>er 
point  and  nonpoint  sourcea. 

(a)  No  modified  discharge  may  result 
in  any  additional  pollution  control 
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reqnirementa  on  any  other  point  or 
nonpoint  source. 

(b)  The  applicant  shall  obtain  a 
determination  from  the  State  or 
interstate  agency(s)  having  authority  to 
establish  wasteload  allocations 
indicating  whether  the  applicant's 
discharge  will  result  in  an  additional 
treatment,  pollution  control,  or  other 
requirement  on  any  other  point  or 
nonpoint  sources.  The  State 
determination  shall  include  a  discussion 
of  the  basis  for  its  conclusion. 

§  ^2SJM    Toxics  control  program. 

(a)  Chemical  aiulysis.'fl)  The 
appticast  shall  submit  at  the  time  of 
application  a  chemical  analysis  of  its 
current  discharge  for  all  toxic  pollutants 
and  pestiddefl  as  defined  in  §  125.58  (u) 
and  (m).  The  analysis  shall  be 
performed  on  two  24  hour  composite 
samples  (one  dry  weather  and  one  wet 
weather).  Applicants  may  supplement  or 
substitute  chemical  analyses  if 
composition  of  the  supplemental  or 
substitute  samples  typifies  that  which 
occurs  during  dry  and  wet  weather 
conditions. 

(2)  Unless  required  by  the  State,  this 
requirement  shall  not  apply  to  any  small 
section  301(h)  applicant  which  certi^es 
that  there  are  no  known  or  suspected 
sources  of  toxic  pollutants  or  pesticides 
and  documents  the  certificatioa  with  an 
industrial  user  survey  as  described  by 
40  CFR  403.8(f)(2). 

(b)  Identification  of  sources.  The 
applicant  shall  submit  at  the  time  of 
application  an  analysis  of  the  known  or 
suspected  sources  of  toxic  pollutants  or 
pesticides  identified  in  i  125.64(a).  The 
applicant  shall  to  the  extent  practicable 
categorize  the  sources  according  to 
industrial  and  nonindustrial  types. 

(c)  Industrial  pretreatment 
requirements. 

(1)  An  applicant  which  has  known  or 
suspected  industrial  sources  of  toxic 
pollutants  shall  have  an  approved 
pretreatment  program,  or  shall  develop 
an  approved  pretreatment  program  by 
July  1. 1983,  or  the  date  established  in 
their  NPDES  permit  whichever  is 
earlier.  See,  40  CFR  Part  403. 

(2)  This  requirement  shall  not  apply  to 
any  applicant  which  has  no  known  or 
suspected  indnstrial  sources  of  toxic 
pollutants  or  pesticides  and  so  certifies 
to  the  Administrator. 

(3)  The  pretreatment  program  or 
proposed  compliance  schedule 
submitted  by  the  applicant  under  this 
section  shall  be  subject  to  revision  as 
required  by  the  Administrator  prior  to 
issuing  any  section  301(h)  modified 
penrtt  sad  during  th«  term  of  any  such 
permit 


(4)  Implementation  of  all  existing 
pretreatment  reqtrirements  and 
authorities  must  be  maintained  through 
the  period  of  development  of  any 
additional  pretreatment  requirements 
that  may  be  necessary  to  comply  with 
the  requirements  of  this  subpart 

(d)  Nonindustrial  source  control 
program. 

(1)  The  applicant  shall  submit  a 
proposed  public  education  program 
designed  to  minimize  the  entrance  of 
nonindustrial  toxic  pollutants  and 
pesticides  into  its  POTWfs)  which  shall 
be  implemented  no  later  than  18  months 
after  issuance  of  a  301(h)  modified 
permit. 

(2)  The  apphcant  shall  also  develop 
and  implement  additional  nonindustrial 
source  control  programs  on  the  earliest 
possible  schedule.  This  requirement 
shall  not  apply  to  a  small  applicant 
which  certifies  that  there  are  no  known 
or  suspected  water  quality,  sediment 
accumulation,  or  biological  problems 
related  to  toxic  pollutants  or  pesticides 
in  its  discharge. 

(3)  The  applicant's  nonindustrial 
source  control  programs  under 
paragraph  (d)(2)  of  this  section  shall 
include  the  following  schedules  which 
are  to  be  implemented  no  later  than  18 
months  after  issuance  of  a  301(h) 
modified  permits: 

(i)  A  schedule  of  activities  for 
identifying  nonindustrial  sources  of 
toxic  pollutants  and  pesticides;  and 

(ii)  A  schedule  for  the  development 
and  implementation  of  control  programs. 
to  the  extent  practicable,  for 
nonindustrial  sources  of  toxic  pollutants 
and  pesticides. 

(4)  Each  proposed  nonindustrial 
source  control  program  and/or  schedule 
submitted  by  the  applicant  under  this 
section  shall  be  subject  to  revision  as 
determined  by  the  Administrator  prior 
to  issuing  any  section  301(h]  modified 
permit  and  during  the  term  of  any  such 
permit. 

§  125.65    Increase  tn  effluent  volume  or 
amount  of  pollutants  discharged. 

(a)  No  modified  discharge  may  result 
in  any  new  or  substantially  increased 
discharges  of  the  pollutant  to  which  the 
modification  applies  above  the 
discharge  specified  in  the  section  301(h) 
modified  permit. 

(b)  Where  pollutant  discharges  are 
attributable  in  part  to  combined  sewer 
overflows,  the  applicant  shall  minimize 
existing  overflows  and  prevent 
increases  in  the  amount  of  pollutants 
discharged; 

(c)  The  applicant  shall  provide 
projections  of  effluent  volume  and  mass 
loadings  for  any  pollutants  to  which  the 
modification  applies  in  5  year 


increments  for  the  design  Ufe  of  its 
facility. 

§125.66    [RmotvwI] 

§  125.67    Special  conditions  for  section 
301(Ti)  nradlftod  permits. 

Each  section  301(h)  modified  permit 
issued  shall  contain,  in  addition  to  all 
applicable  terms  and  conditions 
required  by  40  CFR  Part  122,  the 
following: 

(a)  Effluent  limitations  and  mass 
loadings  which  will  assure  compliance 
with  the  requirements  of  this  Subpart: 

(b)  A  schedule  or  schedules  of 
compliance  for: 

(1)  Pretreatment  program  development 
required  by  §  125.64(c); 

(2)  Nonindustrial  toxics  control 
program  required  by  §  125.64(d);  and 

(3)  Control  of  combined  sewer 
overflows  required  by  §  125.65. 

(c)  Monitoring  program  requirements 
that  include: 

(1)  Biomonitoring  requirements  of 
§  125.62(b); 

(2)  Water  quality  requirements  of 
§  125.62(c); 

(3)  Effluent  monitoring  requirements 
of  §  125.62(d). 

(d)  Reporting  requirements  that 
include  the  results  of  the  monitoring 
programs  required  by  paragraph  (c)  at 
such  frequency  as  prescribed  in  the 
approved  monitoring  program. 

Appendix  A — Small  Applicant  Questionnaire 
for  Modification  of  Secondary  Treatment 
Requirements 

/.  Introduction 

This  questionnaire  is  to  be  used  by  small 
applicants  fb.  modification  of  secondary 
treatment  requirements  under  section  301(h) 
of  the  Qean  Water  Act  (CWA).  A  small 
applicam  hag  a  contributing  population  to  its 
wastewater  treatment  facility  of  less  than 
50,000  and  a  projected  average  dry  weather 
flow  of  less  than  5.0  million  gallons  per  day 
(mgd.  0.22mVsec)  [40  CFR  125.58(c)]. 

The  questionnairB  is  in  two  sections,  a 
general  information  and  basic  requirements 
section  and  a  technical  evaluation  section. 
Satisfactory  completion  of  this  questionnaire 
is  necessary  to  enable  EPA  to  determine 
whether  the  applicant's  modified  discharge 
meets  the  criteria  of  section  301(h)  and  EPA 
regulations  (40  CFR  Part  125,  Subpart  G). 

Where  applicants  diligently  try  but  are 
unable  to  collect  and  submit  all  the 
information  at  the  time  of  application,  EPA 
requires  that  a  plan  of  study  for  gatherlrig  and 
submitting  the  data  be  provided  with  the 
application.  40  CFR  12S.5S(f)  states  the 
procodsres  governing  such  post-application 
data  collection  activities. 

Most  small  applicants  should  be  able  to 
complete  tiie  questionnaire  using  available 
information.  However,  small  POTWs  with 
low  initial  dilution  discharging  into  shallow 
waters  or  waters  with  poor  dispersion  and 
transport  characteristics,  discharging  near 
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distinctive  and  susceptible  biological 
habitats,  or  discharging  substantial  quantities 
of  toxics  should  anticipate  the  need  to  collect 
additional  information  and/or  conduct 
additional  analyses  to  demonstrate 
compliance  with  section  301(h)  criteria.  Such 
small  applicants  are  directed  to  the  related 
sections  in  Parts  U  and  III  of  the  large 
applicant  questionnaire  and  must  answer  the 
relevant  questions  of  these  sections.  If  there 
are  questions  in  this  regard,  applicants 
should  contact  the  appropriate  EPA  Regional 
Office  for  guidance. 

Guidance  for  responding  to  this 
questionnaire  is  provided  by  the  Revised 
Section  301(h)  Technical  Support  Document. 
Where  available  information  is  incomplete 
and  the  applicant  needs  to  collect  additional 
data  during  the  period  it  is  preparing  the 
application.  EPA  encourages  the  applicant  to 
consult  with  EPA  prior  to  data  collection  and 
submission  of  its  application.  Such 
consultation,  particularly  if  the  applicant 
provides  a  plan  of  study,  will  help  assure  that 
the  proper  data  are  gathered  in  the  most 
efficient  manner. 

//.  General  Information  and  Basic  Data 
Requirements 

Applicants  should  answer  all  questions; 
where  your  response  to  a  question  is  "yes", 
"no",  or  "not  applicable"  explain  the  basis 
for  your  response.  Where  your  answer 
indicates  that  you  cannot  meet  a  regulatory 
or  statutory  criterion,  discuss  why  you 
believe  you  qualify  for  a  section  301(h) 
variance. 

A.  Treatment  System  Description:  1.  Are 
you  applying  for  a  modification  based  on  a 
current  discharge,  improved  discharge,  or 
altered  discharge  as  defined  in  40  CFR 
125.58?  [40  CFR  125.59(a)] 

2.  Description  of  the  Treatment/Outfall 
System  [40  CFR  125.61(a)  and  125.61(e)] 

a.  Provide  detailed  descriptions  and 
diagrams  of  the  treatment  system  and  outfall 
connguration  which  you  propose  to  satisfy 
the  requirements  of  section  301(h)  and  40  CFR 
Part  125,  Subpart  G.  What  is  the  total 
discharge  design  flow  upon  which  this 
application  is  based? 

b.  Provide  a  map  showing  the  geographic 
location  of  the  proposed  outfall(s)  (i.e., 
discharge).  What  is  the  latitude  and  longitude 
of  the  proposed  outfall(s)? 

c.  For  a  modification  based  on  an  improved 
or  altered  discharge,  provide  a  description 
and  diagram  of  your  current  treatment  system 
and  outfall  configuration.  Include  the  current 
outfall's  latitude  and  longitude  if  different 
from  the  proposed  outfall. 

3.  E^uent  Limitations  and  Characteristics 
[40  CFR  125.60(b)  and  126.61(e)(2)] 

a.  Identify  the  final  effluent  limitations  for 
five-day  biochemical  oxygen  demand  (BOD5), 
suspended  solids,  and  pH  upon  which  your 
application  for  a  modification  is  based: 

B0D5 mg/1 

Suspended  solids mg/l 

pH (range) 

b.  Provide  available  data  on  the  following 
eHluent  characteristics  for  your  current 
discharge  as  well  as  for  the  modified 
discharge  if  different  from  the  current 
discharge: 


— Flow  (m'/sec):  minimum;  average  dry 

weather  average  wet  weather  maximum: 

annual  average. 
— BOD5  (mg/l)  for  the  following  plant  flows: 

minimum;  average  dry  weather  average 

wet  weather,  maximum;  annual  average. 
—Suspended  solids  (mg/l)  for  the  following 

plant  flows:  minimum:  average  dry 

weather,  average  wet  weather;  maximum; 

annual  average. 
— Toxic  pollutants  and  pesticides  (fig/1):  list 

each  identified  toxic  pollutant  and 

pesticide. 
— pH:  minimum  and  maximum. 
— Dissolved  oxygen  (mg/l,  prior  to 

chlorination)  for  the  following  plant  flows; 

minimum;  average  dry  weather,  average 

wet  weather  maximum;  annual  average. 
— Immediate  dissolved  oxygen  demand  (mg/ 

1). 

4.  Effluent  Volume  and  .Mass  Emissions  |40 
CFR  125.61(e)(2)  and  125.65] 

a.  Provide  analyses  showing  projections  of 
effluent  volume  (annual  average,  m'/sec)  and 
mass  loadings  (mt/year)  of  BOD5  and 
suspended  solids  for  the  design  life  of  your 
treatment  facihty  in  five-year  increments.  If 
the  application  is  based  upon  an  improved  or 
altered  discharge,  the  projections  must  be 
provided  with  and  without  the  proposed 
improvements  or  alterations. 

b.  Provide  projections  for  the  end  of  your 
five  year  permit  term  for  1)  the  treatment 
facility  contributing  population  and  2)  the 
average  daily  total  discharge  flow  for  the 
tnaximum  month  of  the  dry  weather  season. 

5.  Average  Daily  Industrial  Flow  (m^sec) 
(40  CFR  125.64]  Provide  or  estimate  the 
average  daily  industrial  inflow  to  your 
treatment  facility  for  the  same  time 
increments  as  in  question  II.  A.  4.  a.  above. 

6.  Combined  Sewer  Overflows  (40  CFR 
125.65  (b)] 

a.  Does  (will)  your  collection  and  treatment 
system  include  combined  sewer  overflows? 

b.  If  yes,  provide  a  description  of  your  plan 
for  minimizing  combined  sewer  overflows  to 
the  receiving  water. 

7.  Outfall/Diffuser  Design.  Provide 
available  data  on  the  following  for  your 
current  discharge  as  well  as  for  the  modified 
discharge,  if  different  from  the  current 
discharge;  [40  CFR  125.61(a)(1)] 

— Diameter  and  length  of  the  outfall(s) 

(meters) 
—Diameter  and  length  of  the  diffuserfs) 

(meters) 
— Angle(s)  of  port  orientations  from 

horizontal  (degrees) 
— Port  diameter(s)  in  meters  and  the  orifice 

contraction  coefricient(8).  if  known 
— Vertical  distance  in  meters  from  mean 

lower  low  water  (or  mean  low  water) 

surface  and  outfall  port(8)  centerline 

(meters) 
— Number  of  ports 
— Port  spacing  (meters) 
— Design  flow  rate  for  each  port,  if  multiple 

ports  are  used  (m'/sec) 

B.  Receiving  Water  Description: 

1.  Are  you  applying  for  a  modification 
based  on  a  discharge  to  the  ocean  or  to  a 
saline  estuary  (40  CFR  125.58(q))?  [40  CFR 
125.59(a)] 

2.  Is  your  current  discharge  or  modified 
discharge  to  stressed  waters?  If  yes,  what  are 


the  pollubon  sources  contributing  to  the 
stress?  [40  CFR  125.61(01 

3.  Provide  a  description  and  available  data 
on  the  seasonal  circulation  patterns  in  ihfi 
vicinity  of  your  current  and  modified 
discharge(s).  [40  CFR  125.61la)| 

4.  Ambient  Water  Qudlify  Conditions 
Dunng  the  Penodls)  of  Maximum 
Stratification. 

a  Provide  available  data  on  the  following 
in  the  vicinity  of  the  current  discharce 
location  and  for  the  modified  discharge 
location  if  different  from  the  current 
discharge:  [40  CFR  125  60(b)llJJ 
—Dissolved  oxygen  (mg/l) 
— Suspended  solids  fmg/1) 
-pH 

— Temperature  ('C) 
— Salinity  (ppl) 
—Transparency  (turbidity,  percent  light 

transmittance) 
— Other  significant  parameters  (eg,  nutrients. 

tuxic  pollutants  and  pesticides,  fecal 

coliforms) 

b.  Are  there  other  periods  when  receiving 
water  quality  conditions  ma\  be  more  cntical 
than  the  period|s)  of  maximum  sfratifiCHtion? 
If  so.  describe  these  other  critical  penods  and 
provide  the  data  requested  in  4. a  for  the 
other  critical  penods.  (40  CFR  125.6](al(:)] 

C,  Biological  Condilions: 

\  a.  Are  distinctive  habitats  of  limited 
distribution  (such  as  kelp  beds  or  coral  reefs) 
located  in  areas  potentially  affected  by  the 
modified  discharge?  |40  CFR  125.61|c)l 

b  If  yes,  provide  available  information  on 
types,  extent,  and  location  of  hahnats 

2.  a.  Are  commercial  or  recreational 
fisheries  located  in  areas  potentially  affected 
by  the  modified  discharge'  |40  CFR  I25.61|c!| 

b.  If  yes.  provide  availablp  information  on 
tj-pes.  location,  and  value  of  fishenes, 

D.  State  and  Federal  Laws  |4fl  CFR  125. 60] 

1  Are  there  water  quality  standards 
applicable  to  the  following  pollutants  for 
which  8  modification  is  requested: 

— Biochemical  oxygen  demand  or  dissolved 

oxygen? 

— Suspended  solids,  turbidity,  light 
transmission,  light  scattering,  or 
maintenance  of  the  euphotic  zone' 

— pH  of  the  receiving  water? 

2  If  yes,  what  is  the  water  use 
classification  for  your  discharge  area?  What 
are  the  applicable  standards  for  your 
discharge  area  for  each  of  the  parameters  for 
which  a  modification  is  requested?  Provide  a 
copy  of  all  applicable  water  quality 
standards  or  a  citation  to  where  they  can  l>e 
found. 

3.  Will  the  modified  discharge  (40  CFR 
125.59(b)(3)|: 

— Be  consistent  with  applicable  State  coastal 
zone  management  program(s)  approved 
under  the  Coastal  Zone  Management  Act 
as  amended.  16  U.SC  1451  et  seq?  (See.  16 
U.S.C.  1456(c)(3)(A)) 

— Be  located  in  a  Marine  sanctuary 
designated  under  Title  HI  of  the  marine 
Protection.  Research  and  Sanctuanes  Act 
(MPRSA)  as  amended.  16  U  S.C.  1431  et 
seq.  or  in  an  estuarine  sanctuary 
designated  imder  the  Coastal  Zone 
Management  Act  as  amended.  16  US  C. 
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1461?  If  located  in  a  maraie  Mnctuary 
designated  under  Title  III  of  the  MPRSA. 
■ttach  a  copy  of  anjr  certification  or  permit 
required  under  regulations  govemmg  such 
manne  sanctuary  (See.  U.&C.  1432(f)(2)). 
— Be  consistent  with  the  Endangered  Species 
Act  at  amended.  16  U.S.C.  1531  et  seq? 
F*rovide  the  names  of  any  threatened  or 
endangered  species  that  inhabit  or  obtain 
nutrients  from  waters  that  may  be  affected 
by  the  modified  discbarge.  Identify  any 
critical  habitat  that  may  be  affected  by  the 
modiried  discharge  and  evaluate  whether 
the  modified  disdiarge  will  affect 
threatened  or  endangered  species  or 
modify  a  critical  habitat  [See.  16  U.S  C. 
1536(a)(2)). 

4.  Are  you  aware  of  any  State  or  Federal 
Laws  or  regulations  (other  than  the  Clean 
Water  Act  or  the. three  statutes  identified  in 
item  3  abo^ve)  or  an  Executive  Order  which  is 
applicable  to  your  discharge?  If  yes,  provide 
sufficient  information  to  demonstrate  that 
your  modified  discharge  will  comply  with 
such  law(s).  regulation(s),  or  order(s).  |40  CFR 
125.59(b)(3)l 

///.  Technical  Evaluation 

Answers  to  the  follo«ving  questions  will  be 
used  to  assess  the  effects  of  the  modified 
discharge.  The  responses  will  be  used  by  the 
State  agency(s]  in  their  determination  (as 
required  by  40  CFR  125.eO(b)(2)  and  125.63(b)| 
and  by  EPA  in  preparing  its  decision  on  the 
applicant's  request  for  a  section  301(b) 
variance. 

Your  answers  to  the  following  quetitions 
must  be  supported  by  data  and  responses 
from  Section  U  of  this  questionnaire.  The 
analyses  and  calculaUoos  required  below 
must  show  the  inp«t  data  for  all  calculations. 
Applicants  should  answer  all  questions, 
where  your  answer  to  a  question  ts  "yes  ". 
"no"  or  "not  applicable  '  explain  the  basis  for 
your  response.  Where  your  answer  mdicates 
that  you  cannot  meet  a  regulatory  or 
statutoiT  criterion,  discuss  why  you  believe 
you  qualify  for  a  variance. 

■If  EPA  decides  to  check  calculrftions  in  tin 
application,  the  formulas  and  methods 
provided  in  the  Revised  Section  301  (h) 
Technical  Support  Document  may  be  u.sed  for 
that  purpose.  If  applicants  use  methods  other 
than  those  provided  in  the  Technical  Support 
Document,  such  methods  must  be  described 
by  the  applicant. 

A.  Physital  Characteristics  of  Dtschan^ 
(40  CFR  125.61(a)).  1  What  is  the  lowest 
initial  dilation  for  your  current  and  modified 
discharge(s)  during  1)  the  pehod(s)  of 
maximum  stratification?  and  2)  any  other 
critical  period(s)  of  discharge  volume/ 
composition,  water  qvaiity,  biological 
seasons,  or  oceanographic  conditions? 

2.  What  are  the  dimensions  of  the  zone  of 
initial  dilution  for  your  modified  discbarge(8)7 

3,  Will  there  be  significant  sedimentation  of 
suspended  solids  in  the  vidnity  of  the 
modified  discharge? 

B.  Compliance  with  Applicable  Water 
Quality  Standards:  [40  CFR  125.60(b)  and 
125.61(a)J 

1.  What  is  the  concentration  of  dissolved 
oxygen  immediately  {ollowing  initial  dilution 
for  the  period(s)  of  maximum  stratification 
and  any  other  critical  period(s)  of  discharge 


volume/composition,  water  quality, 
biological  seasons,  or  oceanographic 

conditions? 

2.  What  is  the  farfield  dissolved  oxygen 
depression  and  resulting  concentration  due  to 
BOD  exertion  of  the  wastefield  during  the 
period(s)  of  maximiun  stratificatioa  and  any 
other  critical  period(8|? 

,1  What  is  the  increase  in  receiving  water 
su.spended  solids  concentration  immediately 
following  initial  dilution  of  the  modified 
disc:hdrge(s)? 

4  Does  (will)  the  modified  discharge 
comply  with  applicable  water  quality 
stiindards  for 

— Dissolved  oxygen? 

— Suspended  solids  or  surrogate  standards? 

— pH? 

.5  Provide  the  determination  required  by  40 
CFR  125.6f)(b||-:)  or,  if  the  determination  has 
not  yet  been  received,  a  copy  of  a  letter  to  the 
appropridte  aKency(8)  requesting  the  required 
determination. 

C.  Impact  on  Public  kVater  .Supplies  |40 
CFR  125  61(b)|: 

1.  Is  there  a  planned  or  existing  public 
water  supply  (desalinization  facility)  intake 
in  the  vicinity  of  the  current  or  modified 
discharge?     , 

2.  If  yes. 

(h|  Uhdt  IS  the  location  of  the  intake^s) 
(iiititude  and  longitude)? 

(Ii)  Will  the  modified  di8charge(s)  prevent 
use  of  the  intake(s)  for  pubhc  water  supply? 

(c)  Will  the  modified  di8charge(s)  cause 
increased  treatment  requirements  for  the 
public  water  Bupply(s)  to  itieet  local.  State. 
and  EPA  drinking  water  standards? 

D.  Biological  Impact  of  Discharge  (40  CFR 
125.61(c]); 

1.  Does  (will)  a  balanced  indigenous 
population  of  shellfish,  fish,  and  wildlife 
exist: 

(a)  Immediately  beyond  (he  ZID  of  the 
cirrent  and  modified  di8charge(s)? 

(b)  In  all  other  areas  beyond  the  ZJD  where 
marine  life  is  actually  or  potentially  affected 
by  the  current  and  modified  di8charge(s)? 

2  Hdve  distinctive  habitats  of  limited 
distribution  been  impacted  adversely  by  the 
current  discharge  and  will  such  habitats  be 
impdcted  adversely  by  the  modified 
discharge? 

3.  Have  commercial  or  recreational 
fisheries  been  impacted  adversely  (e  g., 
wnminKS.  restrictions,  closures,  or  mass 
mortalities)  by  the  current  discharge  and  will 
they  be  impacted  adversely  by  the  modified 
dischcirge' 

4.  For  discharges  into  saline  estuanne 
waters.  |40  CFR  125.61(cH4)j 

(d)  Dues  or  will  the  current  or  modified 
discharge  cause  substantial  differences  m  the 
benthic  population  with  the  ZID  and  bevond 
the  ZID? 

(b)  Does  or  will  the  current  or  modified 
discharge  interfere  with  migratory  pathways 
withm  the  ZID? 

(cl  Does  or  will  the  current  or  modified 
discharge  result  in  bioaccumulation  of  toxic 
pollutants  or  pesticides  at  levels  which  exert 
adverse  effects  on  the  biota  within  the  ZID? 

3  For  improved  discharges,  will  the 
proposed  improved  discharge(s)  comply  with 
the  requirements  of  40  CFR  125.ai(a)  through 
125.61(d)?  (40  CFR  125.61(e)]. 


6.  For  altered  dischargefs),  will  the  altered 
disctiarge(s)  comply  with  the  requirements  of 
40  CFR  125.61(8)  through  125.61(d)?  (40  CFR 
125.61(e)) 

7,  If  your  current  discharge  is  to  stressed 
waters,  does  or  will  your  current  or  modified 
discharge:  |40  CFR  125.61(f)l 

(a)  Contribute  to.  increase,  or  perpetuate 
such  stressed  condition? 

(b)  Contribute  to  further  degradation  of  the 
biota  or  water  qualtiy  if  the  level  of  human 
perturbation  from  other  sources  increases? 

(c)  Retard  the  recovery  of  the  biota  or 
water  quality  if  human  perturbation  from 
other  sources  decreases? 

E.  Impacts  of  Discharge  on  Recreational 
Activities:  (40  CFR  125,61(d)| 

1.  Describe  the  existing  or  potential 
recreational  activities  likely  to  be  affected  by 
the  modified  discharge(s)  beyond  the  zone  of 
initial  dilutinn. 

2.  What  are  the  existing  and  potential 
impacts  of  the  modified  di8charge(s)  on 
recreational  activities?  Your  answer  should 
include,  but  not  be  limited  to.  a  discussion  of 
fecal  coliforms. 

3.  Are  there  any  Federal,  State  or  local 
restrictions  on  recreational  activities  in  the 
vicinity  of  the  modified  discharge(s)?  If  yes, 
describe  the  restrictions  and  provide 
citations  to  available  references. 

4.  If  recreational  restrictions  exist,  would 
such  restrictions  be  lifted  or  modified  if  you 
were  discharging  a  secondary  treatment 
effluent? 

F.  Establishmeat  of  a  Monitoring  Program 
(40  CFR  125.62); 

(1)  Describe  the  biological,  water  quality, 
and  effluent  monitoring  programs  which  you 
propose  to  meet  the  criteria  of  40  CFR  125.62. 

(2)  Describe  the  sampling  techniques. 
schedules,  and  locations,  analytical 
techniques,  quality  control  and  verification 
procedures  to  be  used. 

(3)  Describe  the  personnel  and  financial 
resources  available  to  implement  the 
monitonng  programs  upon  issuance  of  a 
modified  permit  and  to  carry  it  out  for  the  life 
of  the  modified  p«Tnit. 

G.  Effect  of  Discharge  on  Other  Point  and 
Nonpoint  Sources:  (40  CFR  125.63). 

1.  Does  (will)  your  modified  di8chargp(s| 
cause  additional  treatment  or  control 
requirements  for  any  other  point  or  nonpoint 
pollution  source(s)? 

2.  Provide  the  determination  required  by  40 
CFR  125.63(b)  or.  if  the  determination  has  not 
yet  been  received,  a  copy  of  a  letter  to  the 
appropriate  agency(s)  requesting  the  required 
determination. 

H,  Toxics  Control  Program  (40  CFR  125.64) 
1  a.  Do  you  have  any  known  or  suspected 

industrial  sources  of  toxic  pollutants  and 

pesticides? 

b.  If  na  provide  the  certification  required 
by  40  CFR  125.64(aK2). 

c.  If  yes.  provide  the  results  of  wet  and  dry 
weather  effluent  analyses  for  toxic  pollutants 
and  pesticides. 

d.  Provide  an  analysis  of  known  or 
suspected  industrial  sources  of  toxic 
pollutants  and  pesticides  identified  in  (iKc) 
above. 

2.  Do  you  have  an  approved  industnal 
pretreatment  program? 
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a.  If  yes.  provide  the  date  of  EPA  approval. 

b.  If  no.  and  if  fequired  by  40  CFR  Part  403 
to  have  an  industrial  pretreatmenl  program. 
provide  a  proposed  schedule  for  development 
and  implementation  of  your  industrial 
pretreatmenl  program  to  meet  the 
requirements  of  40  CFR  Part  403. 

3.  Describe  the  public  education  program 
you  propose  to  minimize  the  entrance  of 
nonindustrial  toxic  pollutants  and  pesticides 
into  your  treatment  system. 

4.  a  Are  there  any  known  or  suspected 
water  quaUty.  sediment  accumulation,  or 
biological  problems  related  to  toxic 
pollutants  or  peslicides  from  your  modified 
discharge(s)? 

b.  If  no.  provide  the  certification  required 
by  40  CFR  125.64(d)(2)  together  with 
available  supporting  data. 

c.  If  yes.  provide  a  schedule  for 
development  and  implementation  of 
nonindustrial  toxics  control  programs  to  meet 
the  requirements  of  40  CFR  125.64(d)(3). 

Appendix  B — Large  Applicant  Questionnaire 
for  Modification  of  Secondary  Treatment 
Requirements 

/.  Introduction 

This  questionnaire  is  to  be  used  by  large 

applicants  for  modification  of  secondary 
treatment  requirements  under  section  301(h) 
of  the  Clean  Water  Act  (CW'A).  A  large 

applicant  has  a  pupulatuin  c(ir.!n!juting  to  its 
wastewater  treatment  f.icilily  of  at  least 
50.000  or  a  projected  average  dry  weather 
flow  of  its  discharge  of  at  least  5,0  million 
gallons  per  day  (mgd.  0.22  m  Vsec)  |40  CFR 
125.58(cl|. 

The  questionnaire  is  in  two  sections,  a 
general  information  and  basic  requirements 
section  and  a  technical  evaluatuin  .section. 
Satisfactory  completion  of  this  questionnaire 
IS  necessary  to  enable  FP.-\  to  de lermme 
whether  the  applicant's  modified  discharge 
n:eets  tlie  criteria  of  section  .iOljh)  and  LPA 
regulations  (40  CPR  Part  125.  Subpart  G). 

Wheie  applicants  diligently  try  hut  arc 
unable  to  collect  and  sabmit  all  the 
information  at  the  time  of  Hpp!icai;un,  EPA 
requires  that  a  plan  of  study  fur  satheri:^.g  and 
submitting  ihe  data  be  provided  with  the 
application,  40  CFR  125.59(f]  states  the 
procedures  governing  such  post-application 
data  collection  activities. 

Giiid.'ncp  for  rrsponding  to  the  questions  is 
provided  by  the  Revised  Section  3(i1(h) 
Technical  S.ipport  Document,  Where 
availatjie  information  is  mcomrlete  and  the 
applicant  needs  to  collect  additional  data 
during  the  period  it  is  prepanng  the 
application.  EP.\  enrnurages  the  applicant  to 
consult  with  EPA  prior  to  data  coUei  tion  and 
submission  of  its  application.  Such 
consultation,  particularly  if  the  applicant 
provides  a  plan  of  study,  will  help  assure  that 
the  proper  data  are  gathered  in  the  most 
efficient  manner. 

//.  General  Information  and  Basic  Data 
Requirements 

Applicants  should  answer  all  questions; 
where  your  response  to  a  question  is  "yes". 
"no",  or  "not  applicable"  explain  the  basis 
for  your  response.  Where  your  answer 
indicates  that  jrou  canflol  meet  a  regulatory 
or  statutory  criterion,  discuss  why  you 


believe  you  qualify  for  a  section  301(h) 
variance. 

A.  Treatment  System  Description:  1.  Are 
you  applying  for  a  modification  based  on  a 
current  discharge,  improved  discharge,  or 
altered  dischai^ge  as  defined  in  40  CFR 
125  58?  140  CFR  12S.59(a)] 

2  Description  of  the  Treatment/Outfall 
System  (40  CFR  125.61(a)  and  125.61  (e)] 

a.  Provide  detailed  descriptions  and 
diagrams  of  the  treatment  system  and  outfall 
configuration  which  you  propose  to  satisfy 
the  requirements  of  section  301(hJ  and  40  CFR 
Part  125.  Subpart  G.  What  is  the  total 
discharge  design  flow  upon  which  this 
application  is  based? 

b.  Provide  a  map  showing  the  geographic 
location  of  the  proposed  outfall(s]  (i  e.. 
discharge).  What  is  the  latitude  and  longitude 
of  Ihe  proposed  ouffall(sl? 

c.  For  a  modification  based  on  an  improved 
or  altered  discharge,  provide  a  description 
and  diagram  of  your  current  treatment  system 
and  outfall  configuration.  Include  the  current 
outfall's  latitude  and  longitude,  if  different 
from  the  proposed  outfall. 

3,  Eftluent  Limitations  and  Cilharacteristics 
|40  CFR  125.G0[b)  and  125.61|e)(2]| 

a.  Identify  the  final  eftluent  limitations  for 
five-day  biochemical  oxygen  dem.and  (BOD5), 
suspended  solids,  and  pM  upon  which  your 
application  for  a  modification  is  based: 

BOD5 mp/1 

Suspended  solids ma,  1 

pH (range) 

b.  Provide  data  on  the  follow, ng  effluent 
characteristics  for  vour  current  discharge  as 
well  as  for  the  modified  disi;harge  if  different 
from  the  current  discharge: 

Flow  (m '/seel,  minimum,  average  dry 
weather:  average  wet  weather:  annual 
average;  maximum. 

BOi)5  (mg/lj  for  ihe  following  plant  flows: 
minimum:  ave'age  dry  weather;  average  wet 
weather:  maxi.Tiu.'a:  annual  average. 

Suspended  sohds  (mg/1)  for  the  following 
plant  flows:  minimum;  average  dr>'  weather: 
average  wet  weatben  maximum;  annual 
average. 

Toxic  pollutants  and  pesticides  (ug/1):  list 
each  identified  toxic  pollutant  and  pesticide. 

pM;  minimum  and  maximum. 

Dissolved  oxygen  (mg/1.  prior  to 
chlorination)  for  the  following  plant  flows: 
minimum;  average  dry  weather:  average  wet 
weather;  maximum;  annual  average. 

Immediate  dissolved  oxygen  demand 
(nig/i) 

4  Effluent  Volume  and  Mass  Emissions  (40 
CFR  125  61(e){21and  125Br,| 

a.  Provide  detailed  analyses  showing 
projections  of  effluent  volume  (annual 
average,  m'Vsecl  and  mass  loadin,c;s  (ml/ 
year]  of  BOD.5  amd  suspended  solids  for  the 
design  life  of  your  treatment  facility  in  five- 
year  inc^ments.  If  the  application  is  based 
upon  an  improved  or  altered  dis;  ha-^e,  the 
projections  must  be  provided  with  and 
without  the  proposed  improvemc  nts  or 
alterations. 

b.  Provide  projections  for  the  end  of  your 
five  year  permit  term  for  1)  the  treatment 
facility  contributing  population  and  2)  the 
average  daily  total  discharge  flow  for  the 
maximum  month  of  the  dry  weather  sea.son. 

.■).  Average  Daily  Industrial  Flow  (m*/sec) 
[40  CFR  125.641  Provide  or  esUmate  the 


average  daily  industrial  jnflow  to  your 
treatment  fadUty  for  the  same  time 
increments  as  in  question  II.  A.  4  a  above. 

6.  Combined  Sewer  Overflows  |40  CFR 
125.65fb)l 

a.  Does  (will)  your  collection  and  treatment 
system  include  combined  sewer  overfinwt'' 

h  If  yes.  provide  a  description  of  v"u'  pl;ir 
for  minimizing  combined  sewer  overflows  to 
'he  mceiving  water 

Outfall /Diffuser  Design   Provide  the 
following  data  for  your  mrrpnt  discharge  as 
well  as  for  the  mr>difpd  dischinrgp,  if  different 
from  the  current  discharge;  |40  CFR 
125.61(a)(l)l 

Diameter  and  length  of  the  oulfall(s) 
(meters) 

Diameter  and  length  of  the  diffuser(s) 
(meters) 

Angle(sj  of  port  ormntations  from 
horizontal  (degrees) 

Port  diameter(s)  in  meters  and  the  orifice 
contraction  coerficient(s),  if  known. 

Vertical  distance  in  meters  from  mean 
lower  low  water  (or  mean  low  water)  surface 
and  outfall  port^s)  centerline  (meters) 

Number  of  ports 

Port  spacing  (meters) 

Design  How  rate  for  each  port,  if  multiple 
ports  are  used  (m'/sec) 

B.  Receiving  Water  Description:  1.  Are  you 
applying  For  a  modification  based  on  a 
discharge  to  the  ocean  or  to  a  saline  estuary 
(40  CFR  125.58(q))?  [40  CFR  12S.59{a)) 

2.  Is  your  current  discharge  or  modified 
discharge  to  stressed  waters?  If  yes.  what  are 
the  pollution  sources  contributing  to  the 
stress?  140  CFR  125.61(f)l 

3.  Provide  a  description  and  data  on  the 
seasonal  circulation  patterns  in  the  vicinity  of 
your  current  and  modified  discharge(s).  |40 
CFR  125.61  (a)  I 

4.  Oceanographic  Conditions  in  the  Vicinity 
of  the  Current  and  Proposed  Modified 
Discharge(s). 

Provide  data  on  the  following:  [40  CFR 
12S.61(a)] 

Lowest  ten  percentile  current  speed  (m/ 
sec) 

Predominant  current  speed  (m/sec)  and 
direction  (true)  during  the  four  seasons 

Period(s)  of  maximum  stratification 
(months) 

Period(s)  of  natural  upwelling  events 
(duration  and  frequency,  months) 

Density  profiles  during  period(s)  of 
maximum  stratification 

5.  Ambient  Water  Quality  Conditions 
During  the  Penod|s)  of  .Maximum 
Stratification:  at  the  zone  of  initial  dilution 
(ZfD)  boundary,  at  other  areas  of  potential 
impact,  and  at  control  stations:  (40  CFR 
125.61(a)(2)| 

a.  Provide  profiles  (with  depth!  on  the 
following  for  the  current  cisrharge  location 
and  for  the  modified  discharge  I'x.ation,  if 
different  from  the  cunrnt  discharge 

BOD5  (mg/i) 

Dissolved  oxygen  (mg/l) 

Suspended  solids  (mg/1) 

pH 

Temperature  (  CI 

Svalinity  (ppt) 

Transparency  (turbidity,  percent  litfht 
iransmiiiance) 
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Other  significant  parameters  (e.g., 
nutrients,  toxic  pollutants  and  pesticides, 
fecal  coliforms) 

b.  Are  there  other  periods  when  receiving 
water  quality  conditions  may  be  more  critical 
than  the  period(s)  of  maximum  stratification? 
If  so,  describe  these  other  critical  periods  and 
provide  the  data  requested  in  5.a.  for  the 
other  critical  period(s).  [40  CFR  125.61(a)(l)l 

6.  Provide  data  on  steady  state  sediment 
dissolved  oxygen  demand  and  dissolved 
oxygen  demand  due  to  resuspension  of 
sediments  in  the  vicinity  of  your  current  and 
modified  discharge(s)  (mg/l/day). 

C.  Biological  Conditions:  1.  Provide  a 
detailed  description  of  representative 
biological  community  (eg,  plankton, 
macrobenthos,  demersal  fish,  etc.)  in  the 
vicinity  of  your  current  and  modified 
dischargefs):  within  the  ZID,  at  the  ZID 
boundary,  at  other  areas  of  potential, 
discharge-related  impact,  and  at  reference 
(control)  sites.  Community  characteristics  to 
be  described  shall  include  (but  not  be  limited 
to]  species  composition:  abimdance: 
dominance  and  diversity;  spatial/temporal 
distribution:  growth  and  reproduction; 
disease  frequency;  trophic  structure  and 
productivity  patterns;  presence  of 
opportunistic  species:  bioaccmnulation  of 
toxic  materials;  and  the  occurrence  of  mass 
mortalities. 

2.  a.  Are  distinctive  habitats  of  limited 
distribution  (such  as  kelp  beds  or  coral  reefs) 
located  in  areas  potentially  affected  by  the 
modified  discharge?  [40  CFR  125.ei(c)] 

b.  If  yes,  provide  information  on  type, 
extent  and  location  of  habitats. 

3.  a.  Are  commercial  or  recreational 
fisheries  located  in  areas  potentially  affected 
by  the  discharge?  [40  CFR  125.61(c)l 

b.  If  yes,  provide  information  on  types, 
location,  and  value  of  fisheries.    

D.  State  and  Federal  Laws  [40  CFR  125.60) 

1.  Are  there  water  quality  standards 
applicable  to  the  following  pollutants  for 
which  a  modification  is  requested: 

Biochemical  oxygen  demand  or  dissolved 
oxygen? 

Suspended  solids,  turbidity,  light 
transmission,  light  scattering,  or  maintenance 
of  the  euphotic  zone? 

pH  of  the  receiving  water? 

2.  If  yes,  what  is  the  water  use 
classification  for  your  discharge  area?  What 
are  the  applicable  standards  for  your 
discharge  area  for  each  of  the  parameters  for 
which  a  modification  is  requested?  Provide  a 
copy  of  all  applicable  water  quality 
standards  or  a  citation  to  where  they  can  be 
found. 

3.  Will  the  modified  discharge:  [40  CFR 
125.59(b)(3)] 

Be  consistent  with  applicable  State  coastal 
zone  management  program(8)  approved 
under  the  Coastal  Zone  Management  Act  as 
amended,  16  U.S.C.  1451  et  aeq.?[See,  16 
U.S.C.  1456(c)(3)(A)) 

Be  located  in  a  marine  sanctuary 
designated  under  Title  HI  of  the  Marine 
Protection,  Research  and  Sanctuaries  Act 
(MPRSA)  as  amended,  16  U.S.C.  1431  et  seq. 
or  in  an  estuaxine  sanctuary  designated  under 
the  Coastal  Zone  Management  Act  as 
amended.  16  U.S.C.  1461?  If  located  in  a 
marine  sanctuary  designated  under  Title  ID 


of  the  MPRSA.  attach  a  copy  of  any 
certification  or  permit  required  under 
regulations  governing  such  marine  sanctuary 
[See.  16  U.S.C.  1432(f)(2)). 

Be  consistent  with  the  Endangered  Species 
Act  as  amended.  16  U.S.C.  1531  et  seq.? 
Provide  the  names  of  any  threatened  or 
endangered  species  that  inhabit  or  obtain 
nutnents  from  waters  that  may  be  affected  by 
the  modified  discharge.  Identify  any  critical 
habitat  that  may  be  affected  by  the  modified 
discharge  and  evaluate  whether  the  modified 
discharge  will  affect  threatened  or 
endangered  species  or  modify  a  critical 
habitat  [See.  16  U.S.C.  1536(a)(2)). 

4.  Are  you  aware  of  any  State  or  Federal 
Laws  or  regulations  (other  than  the  Clean 
Water  Act  or  the  three  statutes  identified  in 
item  3  above)  or  an  Elxecutive  Order  which  is 
applicable  to  your  discharge?  If  yes,  provide 
sufficient  information  to  demonstrate  that 
your  modified  discharge  will  comply  with 
such  law(3).  regulations,  or  order(s).  [40  CFR 
125.59(b)(3]l 

///,  Technical  Evaluation 

Answers  to  the  following  questions  will  be 
used  to  assess  the  effects  of  the  modified 
discharge.  The  responses  will  be  used  by  the 
State  agency(s)  in  their  determination  (as 
required  by  40  CFR  125.60(b)(2)  and 
125.63(b)),  and  by  EPA  in  preparing  its 
decision  on  the  applicant's  request  for  a 
section  301(h)  variance. 

Your  answers  to  the  following  questions 
must  be  supported  by  data  and  responses 
from  Section  D  of  this  questionnaire.  The 
analyses  and  calculations  required  below 
must  show  the  input  data  for  all  calculations. 
Applicants  should  answer  all  questions: 
where  your  answer  to  a  question  is  "yes", 
"no",  or  "not  applicable",  explain  the  basis 
for  your  response.  Where  your  answer 
indicates  that  you  cannot  meet  a  regulatory 
or  statutory  criterion,  discuss  why  you 
believe  you  qualify  for  a  variance. 

If  EPA  decides  to  check  calculations  in  an 
application,  the  formulas  and  methods 
provided  in  the  Revised  Section  301(h) 
Technical  Support  Document  may  be  used  for 
that  purpose,  if  applicants  use  methods  other 
than  those  provided  in  the  Technical  Support 
Document,  such  methods  must  be  described 
by  the  applicant. 

A.  Physical  Characteristics  of  Discharge 
{40  CFR  125.ei(a)J:  1.  What  is  the  critical 
initial  dilution  for  your  current  and  modified 
discharge(s)  during  1)  the  period(8)  of 
maximum  stratification?  and  2)  any  other 
critical  period(s)  of  discharge  volume/ 
composition,  water  quality,  biological 
seasons,  or  oceanographic  conditions? 

2.  What  are  the  dimensions  of  the  zone  of 
initial  dilution  for  your  modified  discharge(s)7 

3.  What  are  the  effects  of  ambient  currents 
and  stratification  on  dispersion  and  transport 
of  the  discharge  plume/wastefield? 

4.  Sedimentation  of  suspended  solids, 

a.  What  fraction  of  the  modified 
discharge's  suspended  solids  will  accumulate 
within  the  vicinity  of  the  modified  discharge? 

b.  What  are  the  calculated  area(s)  and 
rate(s)  of  sediment  accumulation  within  the 
vicinity  of  the  modified  discharge(s)  .(g/mV 
yr)? 


c.  What  is  the  fate  of  settleable  solids 
transported  beyond  the  calculated  sediment 
accumulation  area? 

B.  Compliance  with  Applicable  Water 
Quality  Standards  [40  CFR  12S.60(b)  and 
125.-61(a)]: 

1.  What  is  the  concentration  of  dissolved 
oxygen  immediately  following  initial  dilution 
for  the  period(s)  of  maximum  stratification 
and  any  other  critical  period(s)  of  discharge 
volume/composition,  water  quality, 
biological  seasons,  or  oceanographic 
conditions? 

2.  What  is  the  farfield  dissolved  oxygen 
depression  and  resulting  concentration  due  to 
BOD  exertion  of  the  wastefield  during  the 
period(8)  of  maximum  stratification  and  any 
other  critical  period(s)? 

3.  What  are  the  dissolved  oxygen 
depressions  and  concentrations  due  to  steady 
sediment  demand  and  resuspension  of 
sediments? 

4.  What  is  the  increase  in  receiving  water 
suspended  solids  concentration  immediately 
following  initial  dilution  of  the  modified 
discharge(s)? 

5.  What  is  the  change  in  receiving  water  pH 
immediately  following  initial  dilution  of  the 
modified  discharge(s)? 

6.  Does  (will)  the  modified  discharge 
comply  with  applicable  water  quality 
standards  for 

Dissolved  oxygen? 

Suspended  solids  or  surrogate  standards? 

pH? 

7.  Provide  the  determination  required  by  40 
CFR  125.60(b)(2)  or,  if  the  determination  has 
not  yet  been  received,  a  copy  of  a  letter  to  the 
appropriate  agency(s)  requesting  the  required 
determination. 

C.  Impact  on  Public  Water  Supplies  [40 
CFR  125.61(b)]. 

1.  Is  there  a  planned  or  existing  public 
water  supply  (desalinization  facility)  intake 
in  the  vicinity  of  the  current  or  modified 
discharge? 

2.  If  yes, 

a.  What  is  the  location  of  the  intake(s] 
patitude  and  longitude)? 

b.  Will  the  modified  discharge(s]  prevent 
use  of  the  intake(s)  for  pubhc  water  supply? 

c.  Will  the  modified  discharge(s)  cause 
increased  treatment  requirements  for  the 
public  water  supply(s]  to  meet  local,  State, 
and  EPA  drinking  water  standards? 

D.  Biological  Impact  of  Discharge  [40  CFR 
125.61(c)l: 

1.  Does  (will)  a  balanced  indigenous 
population  of  shellfish,  fish,  and  wildlife 
exist: 

a,  Immediately  beyond  the  ZID  of  the 
current  and  modified  discharge(s]? 

b.  In  all  other  areas  beyond  the  ZID  where 
marine  life  is  actually  or  potentially  affected 
by  the  current  and  modified  discharge(s]7 

2.  Have  distinctive  habitats  of  limited 
distribution  been  impacted  adversely  by  the 
ciurent  discharge  and  will  such  habitats  be 
impacted  adversely  by  the  modified 
discharge? 

3.  Have, commercial  or  recreational 
fisheries  been  impacted  adversely  by  the 
current  discharge  (e.g.,  warnings,  restrictions, 
closures,  or  mats  mortalities)  or  will  they  be 
Impacted  adversely  by  the  modified 
discharge? 
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4.  Does  the  current  or  modified  discharge 
cause  the  following  within  or  beyond  the  ZID: 
(40  CFR  125.61(c)(3)l 

a.  Mass  mortality  of  fishes  or  invertebrates 
due  to  oxygep.  depletion,  high  concentrations 
of  toxics  or  other  conditions? 

b.  An  increased  incidence  of  disease  in 
marine  organisms? 

c.  An  abnormal  body  burden  of  any  toxic 
material  in  marine  organisms? 

d.  Any  other  extreme,  adverse  biological 
impacts? 

5.  For  discharges  into  saline  estuanne 
waters;  [40  CFR  125,61(c)(4)l 

a.  Does  or  will  the  current  or  modified 
discharge  cause  substantial  differences  in  the 
benthic  population  within  the  ZID  and 
beyond  the  ZID? 

b.  Does  or  will  the  current  or  modified 
discharge  interfere  with  migratory  pathways 
within  the  ZID? 

c.  Does  or  will  the  current  or  modified 
discharge  result  in  bioaccumulation  of  toxic 
pollutants  or  pesticides  at  levels  which  exert 
adverse  effects  on  the  biota  within  the  ZID? 

6.  For  improved  discharges,  will  the 
proposed  improved  discharge(s)  comply  with 
the  requirements  of  40  CFR  125.61(a)  through 
125.61(d)?  (40  CFR  125.61(e)l 

7.  For  altered  discharge(s),  will  the  altered 
discharge(s)  comply  with  the  requirements  of 
40  CFR  125,61(a)  through  125. 61(d)?  (40  CFR 
125.61(e)] 

8.  If  your  current  discharge  is  to  stressed 
waters,  does  or  will  your  current  or  modified 
discharges:  |40  CFR  125.61(ni 

a.  Contribute  to.  increase,  or  perpetuate 
such  stressed  condition? 

b.  Contribute  to  further  degradation  of  the 
biota  or  water  quality  if  the  level  of  human 
perturbation  from  otlier  sources  increases? 

c.  Retard  the  recovery  of  the  biota  or  water 
quality  if  human  perturbation  from  other 
sources  decreases? 

E.  Impacts  of  Discharge  on  Recrfational 
Activities  [40  CFR  125, 61(d)]: 


1.  Describe  the  existing  or  potential 
recreational  activities  likely  to  be  affected  by 
the  modified  discharge(s)  beyond  the  zone  of 
initial  dilution. 

2.  What  are  the  existing  and  potential 
impacts  of  the  modified  di6charge(sj  on 
recreational  activities?  Your  answer  should 
include,  but  not  be  limited  to.  a  discussion  of 
fecal  coliforms. 

3.  Are  there  any  Federal.  State  or  local 
restrictions  on  recreational  activities  in  the 
vicinity  of  the  modified  discharge(s)?  If  yes, 
describe  the  restrictions  and  provide 
citations  to  avai)able  references. 

4.  If  recreational  restrictions  exist,  would 
such  restrictions  be  lifted  or  modified  if  you 
were  discharging  a  secondary  treatment 
effluent? 

F.  Establishment  of  a  Monitoring  Program 
(40  CFR  125.62): 

].  Describe  the  biological,  water  quality, 
and  effluent  monitoring  programs  whu;h  you 
propose  to  meet  the  criteria  of  40  CFR  125.62. 

2.  Describe  the  sampling  techniques, 
schedules,  and  locations,  analytical 
techniques,  quality  control  and  verification 
procedures  to  be  used, 

3.  Describe  the  personnel  and  financial 
resources  available  to  implement  the 
monitoring  programs  upon  issuance  of  a 
modified  permit  and  to  carry  it  out  for  the  life 
of  the  modified  permit, 

G,  Effect  of  Discharge  on  Other  Point  and 
Sonpomt  Sources  (40  CFR  125,63): 

1.  Does  (will)  your  modified  discharge(s) 
cause  additional  treatment  or  control 
requirements  for  any  other  point  or  nonpoint 
pollution  source(sj? 

2.  Provide  the  determination  required  by  40 
CFR  I25,63(b)  or.  if  the  determination  has  not 
yet  been  received,  a  copy  of  a  letter  to  the 
appropriate  agency(s)  requesting  the  required 
determination, 

H.  Toxics  Control  Program  (40  CFR  125.64); 


1,  a.  Do  you  have  any  known  or  suspected 
industrial  sources  of  toxic  pollutants  or 
pesticides'' 

b.  If  no.  provide  the  certific.iiion  required 
by  40  CFR  12S.t>4((  1(2! 

2  Pro\idp  the  results  of  wt't  and  dr> 
weather  effluent  anai>'ses  for  tiixsr  poilutarils 
anc  pest'cidcs  as  required  !i\  4<!  0"K 
125b4ja|!ll 

3  F^ovide  an  analvsis  of  known  or 
suspected  industnai  sources  of  toxic 
pollutants  and  pesticides  identified  in  2. 
above. 

4.  Do  you  have  an  approved  industrial 
pretreatment  program? 

a.  if  yes,  provide  the  date  of  EPA  approval. 

b.  If  no,  and  if  required  by  40  CFR  Part  403 
to  have  an  industrial  pretreatment  program, 
provide  a  proposed  schedule  for  development 
and  implementation  of  your  industrial 
pretreatment  program  to  meet  the 
requirements  of  40  CFR  Part  403, 

5.  Describe  the  public  education  program 
you  propose  to  minimize  the  entrance  of 
nonindustrial  toxic  pollutants  and  pesticides 
into  your  treatment  system. 

6.  Provide  a  schedule  for  development  and 
implementation  of  a  nonindustrial  toxics 
control  program  to  meet  the  requirements  of 
40  CFR  125.64(dV:i 

PART  124— (AMENDED] 

3.  The  authority  cilauon  for  Part  124 
reads  as  follows: 

Authority-:  Resource  Conservation  and 
Recovery  Act,  42  U.S.C.  6901  et  seq.:  Safe 
Drinking  Water  Act,  42  U.S.C.  300f  et  seq.: 
Clean  Water  Act,  33  U.S.C.  1251  et  seq..  and 
Clean  Air  Act,  42  U.S.C.  1857  et  seq. 

§  124.65     (Removed  and  Reserved] 

4.  40  CKR  Fart  124  is  amended  by 
removing  and  reserving  §  124.65. 

(FR  Doc.  82-3240r  Filed  11-24-82:  ^45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Native  American  Relationships  Policy; 
Management  Policy 

agency:  National  Park  Service,  Interior. 
action:  F*roposed  revised  management 
policy  with  request  for  comments. 


summary:  The  National  Park  Service  is 
proposing  a  revised  management  policy 
on  Native  American  Relationships 
which  will  replace  Special  Directive  78- 
1  Policy  Guidelines  for  Native  American 
Cultural  Resources  Management. 
Groups  covered  by  this  action  are 
American  Indians,  Eskimos  and  Aleuts 
in  North  America,  Native  Hawaiians, 
Native  Samoans  and  Chamorros  in 
Guam  and  in  the  Northern  Marianas 
Islands.  This  policy  will  provide 
guidance  to  iNPS  personnel  for 
management  actions  dealing  with 
Native  Americans.  The  policy 
emphasizes  implementation  of  such 
activity  in  a  knowledgeable,  aware  and 
sensitive  manner.  Elnactment  of  this 
policy  will  clarify  NFS  parameters  and 
responsibilities  in  this  area  and  will 
reflect  Service  responsiveness  to  current 
socio-economic  trends  and  management 
needs. 

DATES:  Written  comments,  suggestions 
or  objections  will  be  accepted  until 
March  1. 1983. 

ADDRESS:  Comments  should  be  directed 
to:  Chief,  Office  of  Management  Policy, 
Department  of  the  Interior,  18th  and  C 
Streets,  NW..  Washington,  D.C.  20240. 
RM  FURTHER  INFORMATKM  CONTACT. 
Geraldine  Smith,  Office  of  Management 
Policy,  343-7468;  Jackson  W.  Moore  Jr., 
Anthropology  Division,  523-0095. 
SUPPtEMENTARY  INFORMATION: 

Background 

The  National  Park  Service  is 
proposing  a  revised  policy  to  replace 
Special  Directive  (SD)  78-1  Policy 
Guidelines  for  Native  American 
Cultural  Resources  Management.  This 
proposed  policy  expands  and  clarifies 
SD  78-1,  incorporates  management 
oeeds  identified  by  a  Service  task  force 
arid  the  Service's  response  to  the  policy 
guidance  provided  in  Pub.  L  95-341,  the 
American  Indian  Religious  Freedom  Act. 
The  policy  expands  on  access  and  use; 
definition  of  terms;  Native  American 
Involvement  in  planning  and  resources 
management  and  clarifies 
responsibilities  of  park  and  regional 
staff;  acquisition,  maintenance, 
utilization  and  disposition  of  artifacts; 
and  sacred  sites.  The  policy  also 
addresses  practice  of  Native  Religion; 
taking  of  natural  resources;  burial  and 


cemetery  sites;  anthropological  and 
archeological  studies;  and  interpretation 

of  Native  American  history  and 
prehistory. 

The  Service  has  always  recognized 
and  sought  to  accommodate  the  requests 
of  Native  Americans  to  use  certain 
areas  of  the  national  park  system  for  the 
exercise  of  religious  activities  and  the 
continuation  of  cultural  traditions. 
However,  permitting  of  such  uses  must 
be  within  the  bounds  of  existing  Service 
rules  and  policies  which  implement  the 
legislative  mandates  of  the  Service  to 
protect  and  preserve  the  natural  and 
cultural  resources  of  the  parks  and  to 
provide  for  their  use  and  enjoyment  by 
present  and  future  generations. 

The  Service  is  hereby  soliciting 
comment  from  any  and  all  interested 
groups  or  indivduals  in  this  policy.  We 
urge  you  to  be  specific  in  how  the  policy 
might  be  changed  or  strengthened.  All 
comments  will  be  reviewed  and,  where 
appropriate,  incoprorated.  The  policy 
will  remain  on  review  for  a  period  of  90 
days.  The  revised  proposed  pobcy  and 
an  explanation  of  how  comments  were 
addressed  will  be  published  in  the 
Federal  Register  following  this  comment 
period.  The  policy,  in  its  final  form  will 
become  a  part  of  the  National  Park 
Service  Management  Policies. 

Dated;  November  17, 1982. 
Russell  Dickenson, 
Director. 

Major  Components 

Section  I  sets  forth  the  philosophy  of 
the  National  Park  Service  in  dealing 
with  the  area  of  Native  American 
Relationships  and  lists  a  broad  range  of 
legislation  that  will  effect  the 
interpretation  and  implementation  of  the 
proposed  policy. 

Section  //explains  the  context  of 
major  terms  used  throughout  the 
proposed  policy. 

Section  111  delineates  conditions  of 
access  and  use  and  cites  pertinent 
existing  policies  and  regulations.  This 
section  lists  types  of  activities  covered 
by  this  policy;  circumstances  under 
which  activities,  other  than  those  listed. 
may  be  permitted;  process  for  requesting 
use;  appeal  for  denial  of  a  permit;  and 
minimal  criteria  for  use. 

Section  IV  discusses  the  practice  of 
Native  American  Religion  in  National 
Park  areas.  The  first  paragraph  quotes 
Public  Law  95-341,  the  American  Indian 
Religious  Freedom  Act.  This  section  also 
addresses  the  question  of  the  creation  of 
additional  rights  or  the  changing  of 
existing  authorities  and  the  use  of 
controlled  substances  in  ceremonies. 

Circumstance  under  which  natural 
resources  may  be  taken  including  fish. 


wildlife,  plants,  rocks  and  other  natural 
resources,  threatened  or  endangered 
species  are  outlined  in  part  B  of  this 
section. 

Part  C — Burial  and  Cemetery  Sites — 
discussed  the  treatment  of  interred 
human  remains. 

Part  D  of  this  section  addresses  the 
use  of  a  known  archeological  site  for 
traditional  religious  activity. 

Section  V  is  devoted  to  the 
involvment  of  and  consultation  with 
Nafive  Americans  in  planning  and 
resources  management  including  the 
Service's  responsibihty  for  public 
participation  and  the  recognitifion  of 
individuals  who  are  authorities  on 
specific  Native  American  tribes  or 
groups.  This  section  also  includes  a 
discussion  of  the  protection  of  sacred 
sites. 

Section  VI  is  devoted  to  research  and 
interpretation.  The  first  part  raises  the 
issue  of  conflict  which  exists  regarding" 
anthropological/archeological  studies 
and  cites  existing  laws,  guidelines  and 
policy  which  will  apply.  It  includes 
provision  for  consultative  interaction 
with  Native  Americans  in  order  to 
determine  their  views  of  a  proposed 
project  and  to  accommodate  their  views 
where  practicable. 

Part  B  of  this  section  describes  the 
acquisition,  maintenance,  utilization  and 
disposition  of  artifacts.  It  includes 
standards  for  acquisition,  maintenance 
and  utilization;  documentation  of 
artifacts  and  specimens  which  cannot 
be  acquired;  inspection  and  study  of  a 
Service  artifacts,  specimens  and  catalog 
records  by  leaders  of  Native  American 
tribe  or  group;  and  repatriation  of 
artifacts  and  specimens. 

Part  C  of  this  section  covers  the 
inclusion  of  Native  Americans  in  the 
planning  and  development  of  park 
interpretive  programs  and  General 
Management  Plans  and  delineates 
certain  management  and  planning 
responsibihties, 

NATIVE  AMERICAN  RELATIONSHIPS 

I.  Introduction 

A.  Philosophy 

B.  Legislation 

n.  Explanation  of  Terms 
m.  Access  and  Use 

A.  Access 

B.  Use 

IV.  Native  American  Traditional  Activities 

A.  Practice  of  Native  American  Religion 

B.  Taking  of  Natural  Resources 

1.  Fish 

2.  Wildlife 

3.  Plants,  Rocks  and  Other  Natural 
Resources 

4.  Tkreatened  or  Endangered  Species 
C  Burial  and  Cemetery  Sites 

D.  Archeological  Sites 

V.  Planning  and  Resources  Management 
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A.  Native  American  Involvement 

B.  Consultation  With  and  Recognition  of 
Traditional  Leaders 

C.  Sacred  Sites 

VI.  Research  and  Interpretation 

A.  Anthropological/Archeological  Studies 

B.  Artifacts — Acquisition.  Maintenance, 
Utilization  and  Disposition 

C.  Interpretation 

The  National  Park  Service,  to  the 
extent  U  is  consistent  with  each  park's 
legislated  purpose  and  management 
objectives,  shall  develop  and  execute  its 
programs  in  a  manner  that  reflects 
informed  awareness  of,  sensitivity  to 
and  respect  for  the  traditions,  cultural 
values  and  religious  beliefs  of  Native 
American  tribes  or  groups  who  have 
demonstrable  ancestral  ties  to  particular 
resources  on  lands  within  the  National 
Park  System. 

I.  INTRODUCTION 

A.  Philosophy 

In  many  units  of  the  National  Park 
System  (System),  the  National  Park 
Service  (Service)  is  specifically  charged 
with  the  mission  to  interpret  the  cultural 
heritage  of  Native  American  tribes  or 
groups.  Many  areas  of  the  System  were 
established  to  preserve  and  interpret 
cultural  resources  (sites,  structures  and 
objects)  associated  with  past  Native 
American  cultures.  In  addition,  within 
the  boundaries  of  many  units  of  the 
System,  there  are  places  and/or  cultural 
resources  which  are  historically 
associated  with  tradtional  or  sacred 
values  important  to  specific  Native 
American  tribes  or  groups.  Service 
plans,  programs  and  activities  have  the 
potential  to  affect  such  places  or 
resources.  It  is  the  intent  of  this  policy  to 
assure  that  the  Service  applies  its 
general  regulations  on  access  to  and  use 
of  park  lands  and  park  resources  in  a 
balanced  manner  that  does  not  unduly 
interfere  with  a  Native  American 
group's  use  of  historically  traditionally 
places  or  sacred  sites  located  within  the 
boimdaries  of  a  unit  of  the  System. 

B.  Legislation 

Numerous  laws,  Executive  Orders  and 
cooperative  agreements  provide  for 
assistance,  give  use  rights  or  define 
relationships  between  the  Service  and 
Native  Americans.  In  addition  to  the 
National  Park  Service  Organic  Act  of 
1916.  the  following  will  have  major 
affect  on  the  interpretation  and 
implementation  of  this  policy: 

Antiquities  Act  of  1906  (Pub.  L  209)  as 
amended.  Indian  Reorganization  Act  of 
1934  (25  use  461  et  seq.),  Reservoir 
Salvage  Act  of  1960  (Pub.  L.  86-523.  as 
amended  by  Pub.  L  93-291).  National 
Historic  Preservation  Act  of  1966  (Pub. 
L  89-665,  as  amended  by  Pub.  L  91-423. 


Pub.  L  94^22,  Pub.  L  94-458  and  Pub.  L 
96-515),  National  Environmental  Policy 
Act  of  1969  (Pub.  L.  91-190).  Alaska 
Native  Claims  Settlement  Act  of  1971 
(Pub.  L.  92-203).  Endangered  Species  Act 
of  1973  (Pub.  L.  93-205,  as  amended  by 
Pub.  L.  94-^25,  Pub.  L.  94-359), 
Archeological  and  Histonc  Preservation 
Act  of  1974  (Pub.  L.  9a-291),  Indian  Self- 
Determination  and  Education 
Assistance  Act  of  1975  (Pub.  L  93-636). 
The  American  Indian  Religious  Freedom 
Act  of  1978  (Pub.  L  95-341),  The 
Arr.heological  Resources  Protection  \c\ 
of  1979  (Pub.  L.  96-95),  Alaska  National 
Interest  Lands  Conservation  Act  of  1980 
(Pub.  L  96^87),  16  USC  18f 
Management  of  Museum  Properties.  18 
U.S.C.  1163  Embezzlement  and  Theft 
From  Indian  Tribal  Organizations,  25 
CFR  Indians.  E.0. 11593 — Protection  and 
Enhancement  of  the  Cultural 
Environment  (1971),  Cooperative 
Agreement  between  National  Pa.'-k 
Service  and  the  Bureau  of  Indian  Affairs 
relating  to  the  disposal  and  utilization  of 
surplus  wildlife,  (1963). 

II.  Explanation  of  Terms 

For  purposes  of  this  policy,  the  terra — 

"Native  American"  applies  to 
American  Indians,  Eskimos  and  Aleuts 
in  North  America,  and  Native 
Hawaiians;  and,  as  a  matter  of  policy,  to 
Native  Samoans  and  Chamorros  in 
Guam  and  in  the  Northern  Marianas 
Islands. 

"Tribe  or  Group"  applies  to  any 
Nation,  tribe,  band  or  group  of  Native 
Americans  recognized  in  statute  or 
treaty  by  Federal  or  State  governments; 
or  any  group  of  Native  Americans  who 
are  identified  by  themselves  and 
recognized  by  others  as  members  of  a 
named  cultural  unit  which  historically 
has  shared  linquistic,  cultural,  social 
(kinship)  and  related  characteristics  that 
distinguishes  it  ethnically  from  other 
Native  American  groups.  This  term  does 
not  apply  to  Native  Americans  of 
diverse  cultural  backgroimds  (pan-tribal 
groups)  who  voluntarily  associate 
together  for  some  purpose  or  purposes. 

"Sacred  Site"  apphes  to  an  area 
which  holds  special  religious 
significance  to  any  recognized  group  of 
Native  Americans  as  defined  above. 

"Sacred  Objects"  apphes  to  those 
objects  of  any  recognized  group  of 
Native  Americans  as  defined  above 
which  are  essential  in  the  performance 
of  a  sacred  or  religious  ceremony  such 
as  medicine  bundles. 

'Traditionally"  applies  to  beliefs, 
acts,  practices,  objects,  and/or  sites 
necessary  for  the  perpetuation  of  a 
Native  American  culture  and  includes 


those  cultural  practices  that  are  so 
interrelated  with  religious  activities  that 
they  cannot  be  separated  therefrom. 

III.  Access  and  Use 

A.  Access 

The  Superintendent  shall,  consistent 
with  the  provisions  of  NPS  Management 
Policies  on  Rehgious  .Activities  (VI1-16J 
and  Public  Assembly  (VlI-21-23). 
provide  reasonable  access  to  .Native 
.Americans  for  pursuit  of  religious  and 
traditional  activities.  When  appropriate, 
a  permit  in  accordance  with  3b  CFR  2.21, 
Public  Assemblies.  Meetings,  may  be 
required. 

B  Use 

.\ative  American  tribes  or  groups 
shall  be  permitted  to  cany  out 
traditional  sacred  activities  at  places 
situated  within  park  areas  provided  that 
the  sacred  places  historically  have  been 
used  for  such  purposes,  and  further 
prov.ded  that  such  activities  shall  meet 
the  following  cnteria; 

Shall  not  unduly  interfere  with  other 

public  USPS, 

Shall  not  have  a  lasting  or  significant 
impact  on  park  resources. 

Shall  be  consistent  with  park 
management  objectives. 

Shall  be  in  accordance  with  existing 
F'ederal,  state  and  local  laws,  pertinent 
general  regulations,  and  with  park 
specific  regulations  as  outlined  in  36 
CFR,  Chapter  1, 

The  Superintendent  may  also  permit 
other  kinds  of  traditional  pursuits  of  a 
secular  nature  by  Native  Americans  in 
accordance  with  existing  regulations 
and  Service  Management  Policies, 
Performance  of  a  traditional  ceremony 
or  the  conduct  of  a  religious  activity 
shall  not,  of  itself,  constitute  th  j 
creation  of  a  new  traditional  or  sacred 
place  nor  form  the  basis  for  prohibiting 
others  from  using  such  area  thereafter. 

Native  Americans  seeking  to  use  park 
areas  under  this  section  of  the  policies 
should  advise  the  Supennlendent  of  the 
proposed  activity  orally  or  in  writing. 
The  request  may  be  made  by  a 
representative  of  the  tribal  government, 
the  Native  American  tribe  or 
community,  a  local  Native  American 
traditional  religious  leader,  or  other 
authority  governing  or  serving  the 
concerned  tribe  or  group. 

Applicants  may  appeal  the  denial  of  a 
permit  or  any  term  thereof  to  the 
Regional  Director  if  dissatisfied  with  a 
Superintendent's  decision. 
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rV.  Native  Amencan  Tradjtional 
Activities 

A.  Practice  of  Native  American  Religion 

Public  Law  95-341,  the  American 
Indian  Religious  Freedom  Act,  enacted 
on  August  11, 1978,  states  that 
"henceforth  it  shall  be  the  policy  of  the 
United  States  to  protect  and  preserve  for 
American  Indians  their  inherent  right  of 
freedom  to  believe,  express,  and 
exercise  the  traditional  religions  of  the 
American  Indian,  Eskimo,  Aleut,  and 
Native  Hawaiians,  including  but  not 
limited  to  access  to  sites,  use  and 
possessior  of  sacred  objects,  and  the 
freedom  'o  worshjp  through  ceremonials 
and  traditional  rites."  This  statute  does 
not  create  additional  rights  or  change 
existing  authorities.  Rather,  it  directs  the 
exercise  of  discretion  to  accommodate 
native  religious  practice  consistent  with 
8tatutator>'  management  obhgations. 

Where  ceremonies  dictate  the  use  of 
controlled  substances,  such  use  must  be 
in  accordance  with  existing  Federal, 
State  and  local  laws. 

B.  Taking  of  Natural  Resources 

1.  Fish.  The  taking  of  fish  by  Native 
American  tribes  or  groups  for  the  pursuit 
of  religious  activities  shall  be  permitted 
in  areas  of  the  National  Park  system  in 
accordance  with  36  CFR  2.13  and  NPS 
Management  PoBcies  IV-8.  The  taking  of 
fish  for  commercial  or  subsistence  uses 
shall  only  be  permitted  where 
authorized  by  law  or  existing  treaty 
rights. 

2.  Wildlife.  The  taking  or  wildlife  by 
Native  American  tribes  or  groups  for  the 
pursuit  of  religious  traditional  or 
subsistence  uses  shall  be  permitted  only 
in  those  areas  and  to  the  extent  that 
such  activity  is  authorized  by  law  or 
existing  treaty  rights. 

Disposal  of  surplus  wildlife  and 
carcasses  shall  continue  as  outlined  in 
NPS  Management  PoHcies  IV-IO,  with 
preference  given  to  Native  American 
groups. 

3.  Plants,  Rocks  and  Other  Natural 
Resources.  Native  American  tribes  or 
groups  may,  by  written  permission  of 
the  Superintendent  gatho-  plants,  rocks 
and  otker  natural  resources  necessary 
for  the  pursuit  of  religious,  traditional  or 
subsistence  uses  so  long  as  such  activity 
will  not  adversely  impact  on  the  natural 
ecosystem. 

4.  Threatened  or  Endangered  Species. 
In  accordance  with  provisions  of  the 
Endangered  Species  Act  of  1973,  as 
amended,  and  NPS  Management 
Policies,  the  gathering  of  plants  or  taking 
of  afanals  of  threatened  or  endangered 
species  shall  not  be  permitted,  except  in 
accordance  with  the  exemption  of  this 


and  other  laws  or  where  provided  by 
treaty. 

Activity  engaged  in  under  this  section 
shall  comply  with  criteria  detailed  in 
Section  lU-B.  Use.  Gathering  without  a 
permit  shall  be  in  accordance  with  NPS 
Management  Policies  (Vll-21). 

C.  Burial  and  Cemetery  Sites 

The  treatment  of  interred  human 
remains  involves  sensitive  issues. 
Accordingly,  the  Service  will  consult 
with  the  representative  of  the 
appropriate  Native  American  tribe  or 
group  concerning  the  proper  treatment 
and  disposition  of  human  remains 
historically  or  prehistorically  associated 
with  the  group  when  such  human 
remains  may  be  disturbed  or  are 
unknowingly  encountered  as  a  result  of 
activities  carried  out  on  National  Park 
System  lands. 

The  objective  of  the  consultation  will 
be  to  acquire  information  upon  which  to 
make  informed  decisions  concerning  the 
treatment  and/or  disposition  of  the 
human  remains  taking  into 
consideration  and  balancing  and 
balancing  the  cultural  and  religious 
beliefs  of  the  affected  Native  American 
tribe  or  group;  scientific  data 
requirement;  public  health  requirements; 
state,  county  and  local  laws;  Indian 
tribal  laws;  Department  of  the  Interior 
policies;  and  Federal  historic 
preservation  law  and  policy. 

To  the  extent  practicable,  Native 
American  burial  areas  historically  or 
prehistorically  related  to  present  day 
tribes  or  groups,  whether  or  not  formally 
plotted  and  enclosed  as  cemeteries, 
shall  be  located,  identified  and 
protected.  Such  burial  areas  shall  not  be 
disturbed,  destroyed  or  archeologically 
investigated  nor  shall  the  integrity  of 
their  cultural  or  sacred  values  be 
compromised  significantly  except  with  a 
demonstrated  showing  of  overriding 
public  benefit  directly  related  to  the 
mission  of  the  park  in  which  the  burial 
area  is  located.  Actions  affecting  burial 
areas  that  are  on  or  eligible  for  inclusion 
on  the  National  Register  of  Historic 
Places  shall  comply  with  current 
procedures  of  the  Advisory  Council  on 
Historic  Preservation. 

In  determining  the  appropriate  course 
of  action  to  follow,  park  managers  shall 
acquire  the  professional 
recommendations  of  Service 
archeologists  and  anthropologists. 

D.  Archeological  Sites 

Native  American  tribes  or  groups 
requesting  to  hold  traditional  religious 
activities  at  an  archeological  site  at 
which  their  forebears  likewise  met  for 
such  purposes  may  be  permitted  to  do 
so  providing  that  criteria  as  set  forth  in 


Section  m— ACCESS  AND  USE  of  this 
chapter  are  satisfied  and  provided  the 
integrity  of  the  area  will  not  be 
compromised. 

V.  Planning  and  Resources  Management 

A.  Native  American  Involvement 

Native  American  tribes  or  groups  that 
have  an  historically  demonstrable 
fraditional  or  rehgious  interest  in  places 
or  resources  within  a  unit  of  the  System 
shall  be  consulted  during  the  initial 
concept  phase  of  any  planning  activity 
or  proposal  which  would  affect  such 
places  or  resources.  Consultations  are  to 
be  held  with  those  who  represent  the 
broadest  constituencies  among  the 
appropriate  Native  American  groups. 
This  could  frequenUy  involve  surrogates 
for  the  religious  leaders.  Separate 
meetings  may  be  necesstiry  in  the  case 
of  deeply  factionalized  communities. 

It  is  important  to  convey  that  Native 
American  consultation  is  to  be  sought 
before  there  is  a  commitment  to  any 
particular  altemative'action,  but  that  the 
final  decision  on  issues  is  the  sole 
responsibility  of  the  Service. 

B.  Consultation 

The  Service  shall  maintain  a  pubhc 
participation  program  which  actively 
seeks  the  involvement  of  Native 
Americans  in  decisions  regarding  the 
planning  and  management  of  park  areas. 
The  Service  shall  recognize  as  an 
authority  any  Native  American  who 
demonstrates  proficiency  in  knowledge 
and  understanding  of  a  specific  tribal 
history  and  culture  and  who  has  been  so 
designated  as  an  authority  by  the 
concerned  Native  American  tribe  or 
group.  Certification  attesting  to  the 
credibility  and  competence  of  said 
individual  may  be  given  to  the 
Superintendent  veAally  or  in  writing  by 
the  tribal  government  community 
government  or  other  bodies  governing 
or  serving  the  tribe  or  community  which 
the  individual  seeks  to  represent. 

C.  Sacred  Sites 

The  Service  shall  establish  and 
maintain  consultative  relationships  with 
Native  American  groups  who  have 
historical  ties  to  specific  park  lands  to 
determine  their  concerns  and  goals  for 
the  protection  and  preservation  of 
sacred  sites  and  locahties  on  park  lands. 
To  the  extent  consistent  with  legislated 
mandates  and  Service  capabilities,  the 
Service  shall  in  a  manner  consistent 
with  the  goals  of  the  appropriate  Native 
American  group  provide  for  the 
protection  of  sacred  sites. 

Information  on  the  location  and 
character  of  sacred  sites  may  be 
withheld  from  disclosure  to  the  public 
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pursuant  to  the  1980  Amendments  (94 
Stat.  300. 16  use  470w-3)  to  the 
National  Historic  Preservation  Act  of 
1966  on  the  Archaeological  Resources 
Protection  Act  of  1979  (93  Stat.  712, 16 
use  470hh). 

VI.  Research  and  Interpretation 

A.  Anthropological/ Archeologiccl 
Studies 

There  is  conflict  between 
contemporary  society's  perceived  right 
to  knowledge  and  understanding  of 
current  and  past  lifeways  and  the  right 
of  Native  Americans  to  protect  from 
desecration  the  body  of  sacred  and 
esoteric  knowledge  concerning  their 
religious  and  cultural  values  and 
practices.  This  conflict  is  further 
complicated  by  the  fact  that  information 
acquired  in  the  conduct  of  Service 
programs  is  in  the  public  domain  and  by 
the  Service's  policy  of  acquiring  and 
presenting  accurate  and  factual 
interpretations  of  history  and  natural 
historj'.  The  Service  will  make  every 
effort  to  resolve  this  conflict  to  best 
serve  all  parties  involved,  without 
compromising  the  basic  requirement  of 
scientifically  accurate  presentations. 

Proposed  anthropological/ 
archeological  studies  shall  comply  with 
policy  as  outlined  in  Chapter  V — 
Cultural  Resources  Management  and 
Preservation.  Additionally,  when  it  is 
known  or  suspected  that  research 
projects  will  disturb  burial  or  other  sites 
historically  or  prehistorically  related  to 
present  day  Native  American  tribes  or 
groups,  the  Service  shall  initiate 
consultation  with  the  appropriate  Native 
American  group.  The  purpose  of  such 
consultation  will  be  to  determine  the 
views  of  the  group  and  to  accommodate 
their  reasonable  and  feasible  request  for 
special  treatment  of  segments  of  the 
project,  provided  it  will  not  seriously 
compromise  the  scientific  values  of  the 
research,  Archeological  studies  must 
complj^with  the  Archaeological 


Resources  Protection  Act  of  1979  (PL- 
96-95]  and  associated  guidelines. 

B.  Artifacts — Acquisition,  Maintenance. 
Utilization  and  Disposition 

The  Service  will  acquire  only 
collections  having  a  legal  and  ethical 
pedigree.  eoUections  will  be  acquired, 
maintained  and  utilized  to  preserve 
natural  and  cultural  heritage,  in 
accordance  with  existing  laws  and 
professional  museum  standards,  and  in 
the  interest  of  preserving  human  dignity 
If  for  any  reason  artifacts  and 
specimens  which  are  important  to  the 
purposes  of  the  Service  cannot  be 
collected,  the  Service  will  endeavor  to 
make  a  complete  documentan,'  record  of 
those  materials  usmg  printed,  visual  and 
audio  media. 

Leaders  of  a  Native  American  tribe  or 
group  shall  be  able  to  inspect  or  study 
Service  artifacts,  specimens  and  catalog 
records  which  are  pertinent  to  that  tnbe 
or  group,  consistent  with  policies  for  use 
and  preservation. 

Artifacts  and  specimens  will  be 
disposed  of  in  accordance  with  16  USC 
18f,  the  Museum  Handbook,  other 
pertinent  laws.  Service  policies  ar.d 
museum  standards. 

The  Service  will  dispose  of  artifacts 
and  specimens  for  the  purpose  of 
repatriation  when  it  can  be  shown  by  a 
Native  American  tribe  or  group  that  the 
material  is  inalienable  communal 
property  of  that  tnbe  or  group  and  when 
It  has  assurances  that  the  material  will 
be  preserved  in  accordance  with  the 
Standards  of  the  museum  profession, 
unless  adherence  is  demonstrated  to  be 
contrary  to  Pub.  L.  95-3441— The 
American  Indian  Religious  Freedom  Act 
or  other  relevant  laws.  Requests  for 
repatriation  shall  be  considered  only  on 
a  case  by  case  basis. 

In  matters  pertaining  to  acquisition, 
maintenance,  utilization  and  disposition 
of  materials  from  a  particular  Native 
American  group,  the  Service  will  consult 


with  appropriate  representatives  of  that 
group.  If  conflicts  of  interest  arise 
between  the  Service  and  a  Native 
America  tribe  or  group,  every  effort  will 
be  made  to  negotiate  a  resolution. 

C  Interpretation 

In  planning  and  developing  the 
interpretive  program  of  the  park, 
attention  must  be  given  to  the  lifewavs 
of  the  native  inhabitants  with  due 
respect  to  their  cultural  achievements. 
Local  Native  Americans  should  play  a 
major  part  in  the  planning,  devplopment 
and  implementation  of  any  program 
which  speaks  to  their  cultural  history 
and  traditions.  The  Ser\'ice  will  seek  to 
involve  concerned  Native  Americans  to 
the  miaximum  extent  possible  in  the 
development  of  Genera!  .Management 
Plans  and  in  interpretive  programs 
which  speak  to  their  group  histor\  and 
prehistory.  To  accomplish  this,  planners 
and  managers  shall; 

Actively  seek  to  identify  those  among 
the  local  Native  American  tribes  or 
groups  who  can  help  to  ensure  accuracy 
and  lend  appropriate  perspective  to 
interpretation  of  their  traditions  and 
cultural  history; 

Develop  cooperative  programs  with 
colleges  and  other  local  institutions  that 
will  facilitate  the  development  of  strong 
interpretive  programs  in  Native 
American  history  and  prehistory; 

Seek  the  active,  ongoing  participation 
of  Native  American  in  the  facilitation 
and  implementation  of  park  programs. 
This  may  include  the  developing  of  signs 
and  exhibits;  the  recounting  of  stories 
which  figure  in  an  interpretive  exhibit; 
the  appropriate  display  or  non-display 
of  cultural  objects;  the  proper 
identification  and  protection  of 
significant  sites;  and  concerns  of  the 
contemporary  Native  American 
community. 

Kl.  n.H    K.:.3;4(it  Filed  11-24-82;  8;45air| 
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„ 52185 

301    

51 149 

319 _... 

414 

442 

51764 

50269 

53025 

729 

966      

50706 

51149 

989 „.. 
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Proposed  nirfes: 

55 53026 

85 49930 

113 50899,  53026 

201 53027 

203 53027 

317 50900,  50914 

318 50900 

319 50900 

320 50914 

381 5091 4 

10CFR 

456 53224 

501 50846 

504 50846 

506 50846 
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541 52961 

545 50201,  51732 

556 49828 

561 52961 

563 49627,  50201,  52961 
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254 52987 
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291 52991 
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399 49963 
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252 52190 
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15  CFR 

4 51734 

369 5299 1 

379 51858 

385 51858 

390 51858 

399 51858 

2009 50207 

2301 53652 


16  CFR 
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436 

49354, 

50208,  51558. 

52993,  53329 

.52135,  52136 

52410 

1508 

.50850.  51737 

1509 

.50850  51737 

Proposed  Rules: 

13 50502, 

1101 

50922,  52192, 

52468,  52470 

50283 

17  CFR 

3 

52954 

5 49832 

211 49627,  53330 

240 49963,  50467,  53333 

270 52693 

Proposed  Rules: 

1  52723 

170 53031 

230 50292 

240 49409,  50292,  53398 

270 50924 

18  CFR 

Proposed  Rules: 

37 50298 

271 49852.  50298-50302, 

51406,53032,53033, 

53341,53342 
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10 49355 

12 52137 

1 8 49355,  50209 

19 49355 

22 49355 

24 49355 

111 52138 

113 49355 
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127 49355 
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142 49355 

144 49355,  52139 

Proposed  Rules: 

7 53402 

10 53402 

22 53402 

113 53402 

134 49853,  51586 

141 52193 

145 53402 

148 49853 

158 53402 

162 49853 

171 49853 

172 49853 

177 51587 

191 53402 

20  CFR 

404 52693 

416 52693 

Proposed  Rules: 

Ch  V 52725 

404 49980 

416 49980,  50511 

626 52197 

655 52198 

21  CFR 

74 49628,  49632,  51106, 

52140,52145,52694, 
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81 49628-49637,  51106. 

52140,52145,52694, 
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52140,52145,52694, 
53343 

131 49638 

135 49638 

145 49638 

146 52694 
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177 49638.  51561,  53345 

178 51106,  51107,  51561, 

53346,  53347 

184 50209 

193 52994 

200 50452 

211 50442 

314 50442 

430 53347 

436 51 562,  53347 

440 53347 

505 51563 

510 51108,  51109,  51563, 

520 51564,  52694-52696, 

53349 

522 51108 

524 53350 

52694,  52695 

548 51109 

558 49639,  49640,  51109. 

51563,52145,52695, 
53351 

561 49840 

601 50210 

700 50442 

800 50452 

809 51109 

866 50814 

1020 50211 

1308 49840,  52432 

Proposed  Rules: 

1 51588 

101 51588 

145 49665 

148 52199 

182 49666,  52726 

184 49666,  52726 

186 52726 

358 52200 

610 50303 

886 53402,  53411 

1002 51706 

1020 51710 

1090 52726 

1306 53038 

22  CFR 

Proposed  Rules: 

171 49980 

507 52726 

23  CFR 

420 49965 

511 49965 

652 50469 

659 49966 
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Proposed  Rules: 

230 52470 

640 52470 

64«2 52470 

1209 49981,  51152 

24  CFR 

203 53352 
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207 53352 
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232 53352 

234 53352 
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241 53352 

242 53352 

244 53352 
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885 51565 

3280 49383,  50215 

Proposed  Rules: 
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203 53038 

221 53038 

234 53038 

390 52727 
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5c 49391 

5f 50852,  51361,  51364, 

52433 

20 50855 
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51 50215 

53 50857 
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250 51569 

251 51569 

270 51861 

275 51861 
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Proposed  Rules: 

1902 50307 

1910 51159 
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211 53365 

221 52396 
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826 51316 
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56 51684 

57 51684 

75 51684 
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225a 50924 

901 49411 
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920 51590 

925 49870 
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935 49869 
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Proposed  Rules: 
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71 52700 

651 51574 

706 49641,  49642,  49967, 

49968,51394-51396 
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Proposed  Rules: 

216 51766 

505 51767 

1662 50310 
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100 50491.  50492 

110 53367 

115 51864 

165 50492,  53367 

401 51119 

Proposed  Rules: 

117 51169,  51170,  51892 
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183 49983 
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74 52340 

76 52340 
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201 52340 

298 52368 

408 52997 

500 52997 

520 „ 52997 
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74 52340 

76 52340 

78 52340 

200 52340 
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600 49802 
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52472.  53057 
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61 53059 

81 52733 

86 50929,  53059 

120 50722 

122 52072,  52093 
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124 52072 
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131 50722 
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228 50524,  51769 

403 51593 

430 52066 

439 53584 

461 51052 

464 51512 

467 52626 
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Ch.  5 50242 

Ch.  22 50493 

Ch.  101 52706,  53373 

1-3 50251 

1-7 50251 

1-15 49646,  50251 
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52435 
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5B-7 





.52435 
.52435 
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9-30 „ 
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.49983 
.49963 
.49983 
.49983 
. 49983 
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.49983 

42  CFR 

52 

.50260 

53007 

52d 

530C7 

52h „.. 

,.50260 

. 53007 

55a „„ 

53007 

86 

53007 
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49846 

, 49847 

.  50694 
.49847 

435  
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Proposed  Rules: 

405  

49415 

43  CFR 

Subtitle  A., 

.52388 

Ch  II 
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3300 

.50684 

5450 

51867 

5460 

.51867 

Proposed  Rules: 

Subtitle  A 

..49875 

3100 

52473 

3110 

.52473 

3120 

.52473 

3130 

.52473 
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64 49647,  51750,  52160. 

52162 

65 51868.  52164.  52165 

67 50875,  52707,  52709 

70 51751-51754. 
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Proposed  Rules; 

67 51697-51699   52201 
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45  CFR 

74 53007 

304 53014 

801 50694 

1 336 53007 

Proposed  Rules: 

1207 49673 

1 208 496  :'9 

1 209 49685 

1 606 50658 
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1612 50658 

1617 50658 

1625 50658 
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521 49648 
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531 50875 

536 50875 

Proposed  Rutes: 
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221 49990 

340.. .„ 49992 

355 49990 
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13 _ 53378 

15 51754 

21 51875 
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74 53021 

81 51875 
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34 53062 

35 53062 
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49992,  50722,  50723, 
51595-51599,51900 

76 51772 

83 50724 

90 52203 

97 49424,  50726,  51901 

49CFR 

Ch.  X 51132 

Cti.  XII 49534 

1 51399 

172 51136 

192 49973 

215 49406 

395 53383 

450 50494 

451 50494 

452 50494 

453 50494 

571 50496,  51883,  52450 

575 49407 

580 51884 

840 49407 

1002 53291 

1033 49649,  49847,  50875, 

351885,53392 

1039 „ 50261 

1045B 53260 

1046...._ 53260 

1057 51136 

1139 ...„ 53279 

1142 „ 53282 

1143 _ _ 53283 

1160 53260 

1165 53286 

1168 53260 

1169 53291 

1201 50266 

1262 50266 

1263 50266 

1300 50261 

1307 50878 


1310 

50878 

Proposed  Rules: 
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173 

175   „ 

51430 
51430 
51430 

391  

50528 

392 

51904 

571     49429  49993 
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50533, 
51432 
50533 

1002   

53297 

mm   ,. . .  ..,. 

1039 

4:9691 
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1  Q>iO       

51434 

1083 _  .   

1134 „  

1170 

1300 

5M34 
4969- 
53297 
52483 

1 306   _ _. 

52483 

1307 

52483 

1309 _ 

52483 

1310  

52483 

50CFR 

17 

50881 

32 52178 

33 _ 

83 

52181 
52-'78 
51140 

285 

50886 

296    

49600 

663 „ 

671  

Proposed  Rules: 

17 

49620 

51400 

52483 

23 

51772 
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51336 

658 

53427 
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51601 
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documents  on  two  assigned  days  of  the  week 
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fxjtjiished  the  next  worli  day  toltowir>g  the 
holiday 


TiMidly 


DOT/SECRETARY 


USDA/ASCS 


DOT/COAST  GUARD 


USOA/FNS 


DOT/FAA 


USOA/REA 


DOT/FHWA 


USOA/SCS 


DOT/FRA 


MSPB/OPM 


DOT/MA 


LABOR 


DOT/NHTSA 


HHS/FDA 


DOT/RSPA 


DOT/SLSDC 


DOT/UMTA 


W«dne«d»y 


Thur»d»Y 


Fflctij 


DOT/SECRETARY 
DOT/COAST  GUARD 


DOT/FAA 


USOA/ASCS 

USOA/FNS 

USDA/REA 


DOT/FHWA 

DOT/FRA 

DOT/ MA 


USDA/SCS_ 
MSPB/OPM_ 
LABOR 


DOT/NHTSA 


HHS/FDA 


DOT/RSPA 

DOT/SLSpC^ 

DOT/UMTA 


List  of  Public  Laws 
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Laws. 
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Federal 
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Quantity         Volume 
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Order  No.. 


MostwCofd 


Please  send  me  the  Code  of  Federal  Regulations  publications  i  have 
selected  above. 


Nafn«— First,  Ust 

I     I     I     II     I     I 
Street  address 

Compai 


!     '     ! 


_i L 


■mpany  name  or  additional  address  ime 

M  I  I  I  I  II  i  I  i  i  I  !  I  I  i   i  ! 

'    ■    '    '    I    M    1    I    M    i    M    M    ! 


:ity 

I L 1 1 

(or  Country) 


State       ZIP  Code 


_i       ; ■      ' 


_L 


PLEASE  PRINT  OR  TYPE 


CradH  Cad  (Mn  (My 

Total  charges  $ 


Credit 
Card  No 


Expiration  Date 
Month/Year 


M  !  ;  M  I  I  I  I 


Fill  in  the  boxes  below 


For  Office  Use  Only. 

Quantity 

Charges 

Enclosed 

To  De  mailed 

Subscriptions 

Postage 

Foreign  handling 

MMOB 

OPNR 

UPNS 

Discount 

Refund 

iJMI 


